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The  President 
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Proclamation  7568  of  May  31,  2002 
Black  Music  Month,  2002 

By  the  President  of  the  United  States  of  America     ' 
A  Proclamation 

mm^m 

ManritlJ.wk  "andy    Robert  Johnson,  the  Reverend  Gary  Davis    and 

Mamie  Smith  were  among  the  legendary  pioneers  of  blues  musia 

faDoidt'tnT''''^/^"''^^""*  '^^  "^^^^^  States  in  the  early  1900s    they 
Fitzgerald,  and  Miles  Davis.  The  unparalleled  briUi^ce  oHhese^d  othlr 

1^  r  y^f^aS-^TesTX  cinf finrr„&s 

As  we  reflect  on  the  rich  and  distinctive  history  of  so  many  talented  artists 
we  celebrate  the  incredible  contributions  that  black  musicians  havelade 

of  mti^SdJh^^sr  "^^^^  ^'  ^^^^  ^^«^--  -  --^-  f°- 
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NOW.  THEREFORE.  I.  GBORGE  W  BUSH.  President  of  the  United  States 
of  Amenca.  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
MmI  laws  of  the  United  States,  do  hereby  proclaim  June  2002  as  Black 
Musk  Month  I  call  on  Americans  of  all  backgrounds  to  learn  more  about 
the  rich  heritage  of  black  music  and  how  it  has  shaped  our  culture  and 
our  way  of  life,  and  urge  them  to  take  the  opportunity  to  enjoy  the  great 
auaical  experiences  available  through  the  contributions  of  African  American 


IN  WTTNESS  WHEREOF.  I  have  hermmto  set  my  hand  this  thirty-first  day 
of  May.  in  the  year  of  our  Lord  two  thousand  two.  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 
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Presidential  Documents 


Proclamation  7569  of  May  31,  2002 

National  Fishing  and  Boating  Week,  2002 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Our  Nation's  landscape  contains  thousands  of  bodies  of  watPr  that  «ff«. 
endless  opportunities  for  recreational  boating  and  fishm;  Everv  vear   r^n 

paTtLt.^""^^"^^'  ^"^^^'^"«  "^^'  ^°°^  ^°^-^  totlo^inf^LTopllli 
Sav'^?mnort«nt  ^'T^'''^  opportunities  for  recreation,  fishing  and  boating 

ttp^p^l;!::^^::^  e'^nS  tilt'  r^  3 

of  all  ages  and  continue  a  vital  legacy  of  environmental  stew^dship       ^^ 

ft  9nn9  NT  :  V^  l^.  ^*^*®^'  ^°  ^«r®by  proclaim  June  2  through  lune 
peop?e  of  the  Umtd'^Sr  ?'  ^°^.''"^  ^^^^  ^^^^^^  ^^  weekfencoulag: 
ISJ,  t  rin'fi^:^  hro^uThoTtL^Utn^^^^^^^  ol^°^^^  h4 
on^opportunities  for  families  and  liends  lo^shr  fn  tht^rUl^^^^^^^ 

IN  WITNESS  WHEREOF.'  I  have  hereunto  set  my  hand  this  thirty-first  dav 

nlTV^  '>  'aIP^'  °1  °^^  ^°^^  *^°  th°"«^^d  two,  and  of  the  IndeVenlnce 
of  the  United  States  of  America  the  two  hundred  and  twenty-sfxth 


(^ 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  regulatory  docunr>ents  having  general 
applicability  and  legal  eHect,  most  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

The  Code  ol  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doctot  Na  2001-NM-35-AD;  Amendment 
39-12767;  AO  2002-11-061 

RIN2120-AA64 

Airworthinees  Directives;  Boeing 
Model  777  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnow:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  m  ' 
series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracking 
of  the  cove  skin  on  the  outboard  leading 
edge  slats,  and  corrective  actions,  if 
necessary.  The  existing  AD  also 
provides  fbr  an  optional  modification 
that  significantly  increases  the  repetitive 
inspection  interval.  This  amendment 
expands  the  applicability  of  the  existing 
AD  by  mandating  the  currently  required 
inspections,  and  corrective  actions,  if 
necessary,  for  additional  airplanes. 
Also,  for  airplanes  on  which  the 
optional  modification  has  been 
accomplished,  this  action  requires  a 
new  one-time  inspection  for  undersized 
seal  inserts  in  the  spanwise  bulb  seals" 
on  certain  slats,  and  replacement  of  seal 
assemblies  with  new  assemblies,  if 
necessary.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
cracking  or  missing  pieces  of  the  cove 
skin,  or  undersized  seal  inserts  installed 
in  the  spanwise  bulb  seals,  on  the 
outboard  leading  edge  slats  on  the 
wings,  which  could  result  in  skin 
separation  or  structural  damage  to  the 
leading  edge  slats  and  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 


DATES:  Effective  July  10,  2002. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  777- 
57A0034,  Revision  5,  dated  January  25. 
2001 ,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  10.  2002. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  10,  2000  (65  FR 
57282,  September  22,  2000). 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  777- 
57A0034.  Revision  2.  dated  November 
19. 1998.  as  listed  in  the  regulations, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  March  8, 
1999  (64  FR  8230.  February  19. 1999). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch.  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2772;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
•by  superseding  AD  2000-19-08, 
amendment  39-11909  (65  FR  57282. 
September  22.  2000).  which  is 
applicable  to  certain  Boeing  Model  777 
series  airplanes,  was  published  in  the 
Federal  Register  on  Noyember  28,  2001 
(66  FR  59387).  The  existing  AD  requires 
repetitive  inspections  to  detect  cracking 
of  the  cove  skin  on  the  outboard  leading 
edge  slats,  and  corrective  actions,  if     / 
necessary.  The  existing  At)  also  ' 

provides  for  an  optional  modification 
that  significantly  increases  the  repetitive 
inspection  interval.  The  action  proposed 
toTOpand  the  applicability  of  the 
existing  AD  by  mandating  the  currently 
'required  inspections,  and  corrective 
actions,  ifnecessary,  for  additional 
airplanes.  Also,  for  airplanes  on  which 
the  optional  modification  has  been 


~v 


accomplished,  the  action  proposed  to 
require  a  new  one-time  inspection  for 
undersized  seal  inserts  in  the  spanwise 
bulb  seals  on  certain  slats,  and 
replacement  of  seal  assemblies  with 
new  assemblies,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Change  Paragraph  (f) 

Two  commenters  ask  that  paragraph 
(f)  of  the  proposed  rule  be  changed  to  ^ 
specify  that  the  one-time  inspection  is 
not  necessary  if  the  kits  used  to  install 
the  inserts  contain  the  correct  size 
inserts,  and  note  that  the  manufacturer 
verified  t^at  undersize  seal  inserts  were 
limited  to  kits  supplied  before  October 
6.  2000.  The  commenters  add  that  seal 
inserts  obtained  from  the  manufacturer         , 
AFTER  October  6.  2000.  should  be 
acceptable  for  compliance  with 
paragraph  (f)  of  the  proposed  rule. 

The  FAA  agrees  with  the  commenter. 
We  received  substantiating  data  from 
the  manufacturer  that  verifies  the 
commenters'  data,  and  have  changed 
paragraph  (f)  of  this  final  rule 
accordingly. 

Limit  Applicability 

One  commenter  (the  manufacturer) 
asks  that  the  applicability  in  the 
proposed  rule  be  limited  to  line 
numbers  1  through  369  for  Group  3 
airplanes.  The  commenter  states  that 
Production  Provision  Report  (PRR) 
61777-lifl,  Part  B.  changes  the  material 
and  attachment  of  the  cove  skin  and 
trailing  edge  wedge  for  airplanes  having 
line  numbers  370  and  on. 

We  agree  with  the  commenter.  We 
have  reviewed  PRR  61777-119.  Part  B. 
and  find  that  it  justifies  limiting  the 
applicability  of  this  final  rule.  The 
applicability  in  this  final  rule  has  been 
changed  accordingly. 

Change  Paragraph  (f)(2) 

One  commenter  asks  that  an  option  be 
added  to  paragraph  (f)(2)  of  the 
proposed  rule  as  an  alternative  to 
replacement  of  any  undersized  seal 
insert  or  any  seal  insert  that  caimot  be 
conclusively  determined  to  be  of  correct 
size.  The  optibn  would  allow 
accomplishmAilof  the  initial  inspection    ' 
per  Part  1.  Cove  Skin  Inspection,  as 
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•pacified  in  Revision  S  of  the  referenced 
Mffvte*  bultotin.  and  repeat  that 
Inapactkm  every  100  flight  cyclee 

We  do  not  agraa  writh  the  commenter 
Tba  GOWMOIv  did  Ml  ptovlda 
niflldMrt  ta^Blcal  data  MUyti«  the 
inoaaead  risk  asacKiatad  with  requiring 
tmftmm  iMDactkMM  iaalaad  of 
laplaeamant.  Iloaravaf .  wa  would 
consider  this  option  under  the 
provisions  for  requeetiag  apnroval  of  an 
diHmative  method  of  ccMpltance.  as 
pwwkiad  la  paragraph  (h)(1)  of  this  final 
nila.  No  rhanga  is  made  to  the  final  rule 
in  this  regard. 

Raviaad  Servica  Information 

One  commenter  asks  that  a  naw 
layiiiMnant  ba  added  to  the  propoead 
nla  lo  aDoar  faMlrilalion  of  aaal  inaart 
•agments  in  the  ends  of  tba  aaal 
aaaambly  if  the  uuarts  have  lacadad  into 
Ika  aada  of  the  alala.  aa  tpacifiad  in 
Boeing  Akrt  Service  Bulletin  777- 
57A0034.  Revision  6  The  commenter 
adds  that  the  addition  of  Group  4 
BJiyJMWa  aa  specified  in  Boeing  Alert 
San ka  Bulletin  777-57A0O34.  Revision 
6.  prvMnts  an  additional  hardship  and 
rulemaking  may  be 


We  cannot  revise  this  final  rule  to  add 
naw  reouirements  p«  Raviaion  6  of  the 
•arvice  bulletin  becama  wa  have  not  yet 
facaivad  and  apptotad  that  iwiaion 
llDwa»ar.  the  coramantar  may  raouaat 
approval  of  an  alternative  method  of 
oompliance  aa  provided  in 
QlXD  of  this  final  rule,  if  api 
technical  data  are  submitted.  No  change 
la  made  to  tha  final  rule  in  this  regard. 


operators  is  estimated  to  be  S34.020.  or 
$420  per  airplane,  per  inspection  cycle 

This  new  action  require* 
accomplishment  of  thie  detailed 
inspection  for  cracking  on 
approximately  33  additional  airplanaa 
of  U.S.  registry.  Baaed  on  the  figuraa 
dtaniiiad  aboiva.  the  oaw  costs  to  US. 
oparators  aa  impoaad  by  this  AO  are 
eetimated  to  be  $13,860. 

The  coat  impact  figure*  dlacuaaad 
above  are  based  un  assumptions  that  no 
operator  has  yft  accomplished  any  of 
the  requiremeiy  of  this  AO  action,  and 
that  no  operator  would  accomplish 
actions  in  the  future  if  this  AD 
not  adopted  The  cost  impact 
figures  discussed  in  AO  rulemaking 
actiona  repraaent  only  th«  timn 
nacaaaary  to  perform  th«  specific  actiona 
actually  required  by  the  AO  Tbaaa 
figures  typically  do  not  include 
incidantal  coats,  such  as  the  time 
reqiHlfad  to  gain  access  and  close  up. 
plaoBiag  time,  or  time  oacaaaiUted  by 
othar  administrativa  acHons. 

Should  an  operator  be  required  to 
accomplish  the  new  one-time  inspection 
for  undersiaad  seal  inserts,  it  will  take 


After  careful  raviaw  of  the  available 
data,  including  the  comments  nolad 
above,  the  PAA  has  determined  that  air 
aalsty  and  the  public  interest  require  the 
adoption  of  the  rule  writh  the  changaa 
piaviously  described  The  PAA  has 
datermined  that  these  changaa  will 
neither  increase  the  economic  burden 
on  any  operator  nor  incraasa  tba  scope 
of  the  AO 

Coel  Impact 

There  are  approximately  IM 
airplanaa  of  tM  aflsdad  daaign  in  the 
worldwide  Haat. 

The  detailed  inspection  for  cracking 
that  is  currently  required  by  AD  2000- 
19-08.  which  IS  applicable  to 
approximately  8 1  airplanea  of  U.S. 
registry,  lakes  approximately  7  work 
hoofs  par  airplane  to  accomplish,  at  an 
average  labor  raia  ol  160  par  work  hour 
Based  on  the  figures  discussed  above, 
the  cost  impact  of  the  current 
laquliaoiants  of  that  AO  on  US 


approximately  2  work  hnurs  per 
airplane,  at  «n  aval  age  labor  rate  of  $60 
per  work  hour  Based  on  these  figures, 
the  cost  impact  of  this  new  inspection 
is  estimated  to  be  $1 20  per  airplane. 

Ragalatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  suhalaiUlal  direct  efisci  on 
the  Statea.  on  tba  relationship  between 
the  national  Government  and  the  States, 
or  on  tba  diatributinn  nf  power  and 
raaponalbilities  among  the  various 
levels  of  government.  Therefore,  it  is 
datanaiaed  that  this  final  rule  does  not 
hava  iMlaralism  implications  under 
Executive  Order  13132 

For  the  reaaona  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Polidas  and  Procedures  (44 
PR  11034.  Psbruary  26. 1979):  and  (3) 
will  not  hava  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Plaxibility  Act.  A  final  evaluation  has 
bean  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  ouy  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00Mt88IS. 

List  of  Sobfscts  in  14  CFR  Part  36 

All  transportation.  Aircraft.  Aviation 
salsty.  Incocporation  by  reforance. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows 

PART  3«— AIRWORTHINESS 
DIRECTIVES 

1 .  The  au\hority  citatibn  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10e(g).  40113.  44701. 


Federal  Register / Vol.  67.  No.  108 / Wednesday,  June  5.  2002 /Rules  and  Regulations 


38S89 


138.13    [i 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11909  (65  FR 
57282.  September  22.  2000).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-12767.  to  read  as 
follows: 


l-ll-oa    Boeing:  Amendment  3»-l  2767. 
DcKkel  2001-NM-3S-AD.  SupersMlea 
AD  2000-19-08.  Amendment  39-119^. 

Applicability  Model  777  series  airplanes, 
line  number*  1  through  360  inclusive: 
( eniricaled  in  any  category. 

Nets  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  ragardloaa  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subtect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner/operator  must  request  approval  for  sn 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)|l)  of  this  AD. 
The  requeat  should  include  an  assessment  of 
the  affect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addreased  by 
this  AO;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianrr  Rec^uired  as  indicated,  unloas 
accomplished  previously. 

To  detect  and  correct  cracking  or  missing 
pieces  of  the  cove  skin,  or  undersized  seal 
inserts  installed  in  the  spanwise  bulb  seals, 
on  the  outboard  leading  edge  slats  on  the 
winga.  wrhkh  could  result  in  skin  separation 
or  structioal  damags  lo  tbs  lesdins  edge  slaU 
and  consequent  leduoed  controllability  of  the 
airplane,  accomplish  the  following: 

Roetatement  of  Requirements  of  AD  2000- 

ia-os 

Inaptction 

(a)  For  sirplanes  having  line  numbers  2 
through  265  inclusive:  At  the  applicable  time 
specified  by  paragraph  (a)(1)  or  (a)(2)  of  this 
AD.  perform  detailed  inspections  to  delect 
cracking  vt  ths  cove  skin  on  the  outboard 
leading  edge  slats  of  the  left  and  right  wings 
at  slat  numbers  1  through  6  inclusive,  and  9 
through  14  inclusive:  in  accordance  with 
Boeing  Alert  Service  Bulletin  777-57A0034. 
Revision  2.  dated  November  19,  1998: 
Revision  3.  dated  May  4,  2000:  Revision  4. 
dated  |uly  20,  2000:  or  Revision  5.  dated 
January  25,  2001  Repeat  the  inspections 


thereafter  at  intervals  not  to  excoed  100  fkghl 
cycles  or  400  flight  hours,  whichever  occurs 
first. 

(1)  For  sirplanes  on  which  therepetitive 
inspections  required  by4)aragraph  (a)  of  AD 
99-04-19  HAVE  been  initiated  prior  to 
October  10,  2000  (the  effective  date  of  AD 
2000-19^8,  amendment  39-11909):  Inspect 
at  the  earlier  of  the  times  specified  by 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  ofiliis  AD 

(i)  Within  350  fiighj-cycles  after  the  most 
recent  inspection. 

(ii)  At  the  later  of  the  times  specified  by 
paragraphs  {a)(l)(ii)(A)  and  (a)(l)(ii)(B)  of  this 
AU. 

(A)  Within  100  flight  cycles  or  400  flight 
hours,  whichever  occurs  first,  after  the  most 
recent  inspection. 

(B)  Within  30  days  after  October  ip,  2000. 

(2)  For  sirplanes  on  which  the  repetitive 
inspectioas  required  by  paragraph  (a)  of  AD 
99-04-lp  have  NOT  been  initiated  prior  to 
October  10,  2000:  Inspect  at  the  earlier  of  the 
times  specified  bv  paragraphs  (a)(2){i)  and 
|a)(2)(ii)irfthisAD. 

(i)  Prior  to  the  accumulation  of  500  total 
flight  cycles. 

(ii)  Prior  to  the  accumulation  of  2,000  total 
flight  hours,  or  within  30  days  after  October 
10.  2000,  whichever  occurs  later. 

Note  2;  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structured  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  Is  normally 
supplemented  with  a  direct  source  of  good 
lighting  St  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Coimctive  Action 

(b)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  all 
applicable  corrective  actions  specified  by  and 
in  accordance  with  Boeing  Alert  Service 
Bulletin  r77-57A0034,  Revision  2.  dated 
November  19. 1998:  Revision  3.  dated  May  4, 
2000:  Revision  4,  dated  luly  20.  2000:  or 
Revision  3,  dated  January  25.  2001.  The 
corrective  actions  include  stop  drilling  and 
repairing  the  crack  and  performing  detailed 
inspections,  slat  adjustment  checks,  and 
replacement  of  the  slats.  Where  the  alert 
service  bulletin  specifies  to  contact  Boeing 
for  appropriate  action:  Prior  to  ftirther  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 
Office  (AGO),  FAA.  For  a  repair  method  to 

be  approved  by  the  Manager,  Seattle  AGO,  as 
required  b\  this  paragraph,  the  Managers 
approval  letter  must  specifically  reference 
this  AD.  After  October  10,  2000,  only 
Revision  4  or  5  of  the  alert  service  bulletin 
may  be  u$ed. 

Optional  Modification 

(c)  Acramplishment  of  the  actions 
specified  by  paragraphs  (c)(1)  and  (c);2)  of 
this  AD  extends  the  repetitive  inspection 
interval  speijfied  by  paragraph  (a)  of  this  AD 
to  8,000  flight  cycles. 

(1)  Install  a  seal  insert  into  the  spanwise 
bulb  seals  for  the  slats  in  accordance  with 


Part  4  of  Boeing  Alert  Service  Bulletin  777- 
57A0034,  Revision  3,  dated  May  4,  2000: 
Revision  4,  dated  July  20,  2000:  or  Revision 
5,  dated  January  25,  2001. 

(2)  Within  750  days  or  4,000  flight  cycles, 
whichever  occurs  first,  after  installing  the 
seal  insert  as  specified  by  paragraph  (c)(1)  of 
this  AD:  Perform  a  detailed  inspection  of  the 
interior  structure  of  the  cove  skin  at  slat 
numbers  1  through  6  inclusive,  and  9 
Ihrovigh  14  inclusive,  in  accordance  with  Part 
2  of  the  Accomplishment  Instructions  of  the 
alert  service  bulletin. 

New  Requirements  of  This  AD 

Repetitive  Inspections  (Certain  Airplanes) 

(d)  For  airplanes  having  line  numbers  1 
and  266  and  subsequent:  Prior  to  the 
accumulation  of  8,000  total  flight  cycles,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  detailed  inspection  to  detect 
cracking  of  the  cove  skin  on  the  outboard 

.leading  edge  slats  of  the  left  and  right  wings 
at  slat  numbers  1  through  6  inclusive,  and  9 
through  14  inclusive:  in  accordance  with 
Boeing  Alert  Service  Bulletin  777-57A0034. 
Reyisjon  5.  dated  January  25,  2001.  Repeat  ' 
the  inspection  thereafter  at  intervals  not  to 
exceed  8,0P0  flight  cycles. 

Corrective  Action 

(e)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (d)  of  this 
AD,  prior  to  further  flight,  accomplish  all 
applicable  corrective  actions  specified  by  and 
in  accordance  with  Boeing  Alert  Service 
Bulletin  777-57A0034,  Revision  5.  dated 
January  25,  2001.  The  corrective  actions 
include  stop  drilling  and  repairing  the  crack 
and  performing  detailed  inspections,  slat 
adjustment  checks,  and  replacement  of  the 
slats.  Where  the  alert  service  bulletin 
specifies  to  contact  Boeing  for  appropriate 
action:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  AGO.  For  a  repair  method 

to  be  approved  by  the  Manager,  Seattle  AGO, 
as  required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD, 

One-Time  Inspection— Undersized  Seal 
Inserts 

(f)  For  airplanes  on  which  the  optional 
modification  described  ig  paragraph  (c)  of 
this  AD  was  accomplished  prior  to  the 
effective  date  of  this  AD,  in  accordance  with 
Part  4  of  Boeing  Alert  Service  Bulletin  777- 
57A0034,  Revision  3,  dated  May  4,  2000:  or 
Revision  4,  dated  July  20,  2000,' using  kits 
shipped  before  October  6,  2000:  Within  500 
flight  cycles  after  the  effective  date  of  this 
AD,  do  a  one-time  detailed  inspection  for 
undersized  seal  inserts  installed  in  the 
spanwise  bulb  seals  of  slat  numbers  4,  5,  10, 
and  11,  in  accordance  with  Part  5  of  Boeing 
Alert  Service  Bulletin  777-57A0034. 
Revision  5,  dated  January  25,  2001. 

Note  3:  An  inspection  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Boeing  Telegraphic  Message  M-7200- 
00-02516,  "Incorrect  Insert  Part  Numbers  in 
SB  777-57A0034."  dated  October  13,  2000,  is 
considered  acceptable  for  compliance  with 
paragraph  (f)  of  this  AD. 


(1)  For  any  seal  insert  of  the  correct  size 
as  specified  in  Revision  5  of  the  service 
bulletin:  No  further  action  is  required  by  this 
paragraph. 

(2)  For  any  undersized  seal  insert  as 
specified  in  Revision  5  of  the  service 
bulletin,  or  for  any  seal  insert  that  cannot  be 
conclusively  determined  to  be  of  correct  size- 
Prior  to  further  flight,  replace  the  existing 
seal  assembly  with  a  new  seal  assembly,  in 
accordance  with  Revision  5pf  the  service 
bulletin. 

Spares  ,  ■ 

(g)  As  of  the  Effective  date  of  this  AD,  no 
one  may  install  a  seal  insert  into  the 
spanwise  bulb  seals  of  slat  numbers  4.  5, 10, 
and  11,  unless  it  is  inspected  in  accordance 
with  Part  4  of  Boeing  Alert  Service  Bulletin 
777-57A0034,  Revision  5,  dated  January  25, 
2001,  and  found  to  be  of  correct  size, 

i^/fer/iofiVe  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle' 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
commentffand  then  send  it  to  the  Manager 
Seattle  AGO,  ' 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-04-19,  amendment  39-11044,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (b)  of  this  AD, 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

['])  Except  as  provided  by  paragraphs  (b) 
and  (e)  of  this  AD:  The  actions  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  777-57A0034,  Revision  2,  dated 
November  19. 1998:  Boeing  Alert  Service 
Bulletin  777-57A0034,  Revision  3,  dated 
May  4,  2000:  Boeing  Alert  Service  Bulletin 
777-57A0034,  Revision  4,  dated  July  20. 
2000:  or  Boeing  Alert  Ser\ice  Bulletin  777- 
57A0034,  Revision  5,  dated  January  25.  2001; 
as  applicable. 

ID  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  777-57A0034. 
Revision  5.  dated  January  25.  2001.  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  referwce  of 
Boeing  Alert  Service  Bulletin  777-57A0034. 
Revision  3,  dated  May  4,  2000:  and  Boeing 
Alert  Service  Bulletin  777-57A0034, 
Revision  4,  dated  July  20,  2000;  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  October  10,  2000  (65 
FR  57282,  September  22,  2000). 

(3)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  777-57A0034, 
Revision  2,  dated  November  19, 1998,  was 
approved  previously  by  the  Director  of  the 
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FadMsl  fUfislOT  m  of  March  S.  1999  |M  FR 
•230.  Fabruary  19.  1999) 

(4)  Copiaa  mav  ba  obtainad  front  Boaing 
CeoHnarciai  A irp Una  Group.  P.O.  Box  3707. 
Smtla.  Washington  90124-2207  Copiaa  may 
ba  inspaclad  at  tha  FAA.  Transport  Xirplana 
Dirartorata.  1M1  Und  Avanua.  SW  .  Ranton. 
Washington,  or  at  tha  Offica  of  tha  Fvdaral 
fUgiatar.  «»  North  Capital  Stnal.  t4W  .  luiia 
TOO.  Waahlnghm.  DC 

Uhctiva  Data 

(k)  This  amerulmant  bacomw  afhctlva  on 
luly  lU.  2002 

lasuad  in  Ranton.  Washington,  oa  May  23. 
2002 

Mitahnmi. 

Acting  %tnim§ir.  Traiupott  Atq>ton» 
DtnetonOt,  Aiia^  CtttlfkMlm  Sarvira 
(PR  Doc  02-13000  PiM  O-^-OS:  8  45  am) 
I  C008  4aia-t»-» 


OEPARTIIEMT  OF  TRANSPORT ATION 
Coast  Guartl 

33  CFn  Pan  165 

(coooi-oa-03i] 

mN2115-AAt7 

Scfvty  Zona;  Fora  Rlvar  Channa^— 
WaytiHXith  Fora  RIvar— Waytttouth,  MA 

AOCNCY:  CoMt  Guard.  DOT. 
action:  Temporary  final  rule. 


The  Coast  Guaid  U 
establishing  a  temporary  aalMy  una  on 
the  Weymouth  Fore  River  in  Weymouth. 
MA,  in  the  main  shipping  channel,  for 
few  six -day  periods,  for  the 
construction  of  a  temporary  bridge  The 
safety  zones  temporarily  close  all  waters 
approximately  200  yards  upstream  and 
100  yards  downstiaaa  of  the  Route  3A 
(Fore  River)  Bndga.  The  safety  zone 
prohibits  entry  into  or  movement  within 
mioflha  aflKliva  pariods 
'.  Ilda  mla  is  aflbcliira  from  |une 
10  to  August  30.  2002. 
AOOMcms:  DocumMits  as  Indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Offloa  Boalon.  455  Commercial  Street, 
Boaloa.  MA  balwaan  8  am  and  3  p  m  . 
Monday  through  Friday,  except  Federal 
holidays 

H3m  FufrrncR  »#omiatiom  contact: 
Lieutenant  Dave  Sherry.  Marine  Safety 
Office  Boston.  Waterways  Safety  and 
Response  Division,  at  (617)  223-3030. 
SU^PtCMCNTARY  INFORMATION: 

Regulatory  Hialory 

On  April  10.  2002.  a  notica  of 
proposed  rulamaking  (NPRM)  was 
published  for  this  ragulation  at  67  FR 
17314.  The  comment  period  for  that 


NPRM  expired  on  May  10.  2002  The 
Coast  C.uard  is  now  pnx  fwding  to 
implement  a  Final  rule  taking  into  I 

account  all  comments  received.  / 

Good  cause  exists  for  making  this  rule 
effective  in  less  than  30  days  after 
Federal  Reglslar  publication  Delaying 
this  ride  s  effective  date  would  be 
unnacassary  and  contrary  to  public 
interest,  since  the  completion  of  the 
temporary  bridge  construction  is 
deemed  necessary  to  avoid  a  major 
disruption  in  landside  transportation, 
which  could  potentially  occur  if  the 
temporary  bridfa  is  not  completed  soon 
and  the  cunaot  Route  3A  bridge 
bacomaa  mMofe  for  road  traffic.  In 
addition,  mariners  and  the  surmunding 
communities  have  been  prepared  for 
this  construction  work  to  occtu  for  over 
two  years.  The  work  was  previously 
dalayad  due  to  fabrication  and 
rnntractual  pniblems. 

Dunng  these  delays  it  was  determined 
by  Massachusetts  Highway  inspectors 
that  the  current  Route  3A  bridge  is 
beyond  repair  and  must  be  replaced. 
During  the  replacement  project  the 
temporary  bridge  will  allow  road  traffic 
to  continue  unimpeded  through  this 
area.  The  current  Route  3A  Bridge  has 
already  exceeded  its  scheduled  useable 
lifespan  and  construction  of  the 
temporary  bridge  has  already  been 
delayed  by  over  one  year  Further  delay 
places  the  ability  of  transportation  to 
continue  over  the  Fore  River  at  risk,  and 
means  the  work  would  most  likely  have 
to  be  rescheduled  for  the  same  time 
period  in  2003.  since  the  May-August 
time  period  offers  the  most  favorable 
working  conditions  on  the  bridge  Thus. 
It  IS  in  the  best  interest  of  all  parties  that 
the  work  be  accomplished  in  the 
prescribed  time  periods  herein. 

Background  and  Purpose 

The  Massachusetts  Highway 
Department  is  currently  involved  in  a 
protect  to  erect  a  temporary  bridge 
adfacent  to  the  existing  bridge  over  the 
Weymouth  Fore  River.  The  temporary 
bridge  was  deemed  necessary  as  part  of 
the  overall  Route  3A  refurbishment 
project.  The  construction  of  the 
temporary  bridge  is  in  its  final  stages, 
which  involves  erection  of  two  bridfa 
gantries  as  well  as  the  roadway  sections. 

To  accomplish  this  work,  it  is 
nacassary  to  position  a  crane  barge  in 
the  main  shipping  channel  in  the 
vicinity  of  the  bridges  During  the 
construction  period^  the  crane  barge 
will  obstruct  the  main  shipping 
channel.  Additionally,  the  work  from 
tha  Ciaaa  baige  involves  lifting  large 
aagniaals  of  heavy  materials,  thereby 
creating  a  safety  hazard  to  mariners  and 
the  public  in  the  vicinity  of  the 


barge  and  the  construction  operation 
during  these  periods.  A  safety  zone  is 
necessary  to  ensure  public  safety  while 
the  construction  work  is  taking  place. 

Discussion  of  Rule 

This  regulation  establishes  a  safety 
zone  200  yards  upstream  and  100  yards 
downstream  of  the  Route  3A  bridge  on 
all  waters  within  the  Weymouth  Fore 
River  main  shipping  channel,  which  is 
bounded  by  42°14'34'  N,  070°58'03'  W; 
42''14'44'  N.  070°57'59"  W;  42«'14'45"  N. 
070°58'03''W:  and  42°14'35'  N. 
070"58'05'*W.  for  four  six-day 
construction  periods  during  the 
effective  times  of  the  zone.  These  safety 
zones  will  close  all  waters  within  the 
points  above  for  the  construction 
periods.  Although  each  closure  period  is 
for  six  days.  Middlesex  will  only  be 
authorized  to  work  for  a  total  of  four 
days  within  each  closure.  Middlesex  ' 
previously  stated  they  only  need  four 
days  within  each  closure,  but  the  six 
day  closure  periods  will  aid  Middlesex 
in  keeping  to  their  overall  schedule,  by 
accounting  for  potentially  unworkable 
time  within  each  safety  zone  period 
which  may  occur  due  to  unfavorable 
weather  conditions.  If  Middlesex  is  not 
working  on  a  particular  day  within  a 
safety  zone  period,  the  Captain  of  the 
Port  (COTP)  will  allow  entry  of  vessels 
into  the  zone  area  during  that  time  to 
aid  in  further  alleviating  burdens  on  the 
maritime  conun unity. 

Within  the  effective  period  the  zone 
will  be  enforced  during  the  following 
closure  times:  from  sunrise  Monday 
|une  10.  2002  until  sunset  on  Saturday 
June  15.  2002.  sunrise  Monday  June  24, 
2002  until  sunset  on  Saturday  |une  29. 
sunrioa  Monday  luly  15.  2002  until 
sunset  on  Saturday  |uly  20.  2002.  and 
sunrise  Monday  July  29.  2002  until 
sunset  on  Saturday  August  3.  2002.  In 
the  event  that  the  contractor  is  unable 
to  complete  the  prescribed  work  during 
these  times  due  to  unforeseen 
conditions,  the  zone  may  be  enforced 
during  two  planned  contingency 
periods  from  sunrise  Monday  August 
12.  2002  until  sunset  Saturday  August 
17.  2002  and  from  sunrise  Monday 
August  26.  2002  until  noon  Friday 
August  30,  2002.  The  safety  and  security 
zones  are  deemed  necessary  for  the 
protection  of  life  and  property  within 
the  COTP  Boston  zone.  Public 
notificatioiu  will  be  made  prior  to  the 
effective  period  via  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 
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Discussion  of  Comments  and  Changes 
Implemented  in  the  Final  Rule 

The  Coast  Guard  received  seven  (7) 
written  comments  during  the  comment 
period  for  the  NPRM.  All  comments 
"received  were  considered  in  the 
development  of  this  final  rule.  Changes 
implemented  in  the  final  rule  are  the 
result  of  inter-Coast  Guard  evaluations 
of  how  to  better  employ  and  enforce  the 
regulation  and  comments  and 
recommendations  of  stakeholders  in  the 
COTP  Boston  zone.  These  stakeholders 
include  the  maritime  industry, 
commercial  contractors,  the  maritime 
law  cx)mmunity,  local  yacht  clubs,  and 
recreational  boaters.  Changes  from  the 
NPRM  are  specified  below  and  include 
a  shift  of  the  proposed  Jime  24,  2002 
contingency  closure  to  a  scheduled 
closure  and  a  shortening  of  the 
proposed  August  24.  2002  contingency 
closure  to  alleviate  burdens  recreational 
mariners  could  potentially  encounter 
due  to  the  proximity  of  Labor  Day 
weekend. 

/.  Use  of  the  Alternate  Route 

The  Coast  Guard  received  comments 
fi-om  local  yacht  clubs  and  maritime 
industry  regarding  the  alternate  route 
identified  in  the  NTRM  outside  the 
Federal  Channel  in  the  vicinity  of  the 
safety  zone.  Comments  emphasized  the 
importance  of  this  alternate  route  being 
implemented  in  the  final  rule  as  a 
means  of  alleviating  burdens  on  the 
recreational  boating  community. 
Recreational  boater  representatives 
stated  that  85  percent  of  the  recreational 
boaters  potentially  impacted  by  the 
safety  zone  would  be  able  to  transit 
unimpeded  around  the  safety  zone 
through  the  alternate  route.  As  a  result, 
the  Coast  Guard  has  determined  it  is 
essential  that  the  alternate  route  remain 
available  under  this  final  rule. 

The  NPRM  stated  that  the  alternate 
route  would  be  marked  with  aids  to 
navigation.  Marine  industry 
representatives  expressed  concerns  over 
use  of  the  aids  to  navigation  while  the 
Federal  Channel  was  open,  citing  the 
potential  to  confuse  commercial 
shipping.  As  a  result,  the  aids  to 
navigation  will  be  removed  each  time 
the  Federal  Channel  is  re-opened  after  a 
safety  zone  period  ends.  The  First  Coast 
Guard  District  aids  to  navigation  branch 
will  supervise  all  aspects  of  the 
alternate  channel  navigation  aids 
placement.  Mariners  are  advised  that 
the  alternate  route  has  the  following 
dimensions:  Maximum  vertical 
clearance  (channel  margin)  at  high  tide 
is  30  feet;  maximum  vertical  clearance 
(channel  margin)  at  low  tide  is  39  feet; 
maximum  water  depth  at  low  tide  is  14 


feet,  maximum  horizontal  clearance 
between  fenders  is  75  feet.  The 
availability  of  this  alternate  route  does 
not  preclude  mariners  from  exercising 
good  judgment  when  determining  if 
their  vessel  can  safely  transit  this  route, 

//.  The  Maximum  Time  Allowed  for 
Work  in  the  Six  Day  Periods  Should  Be 
Four  Total  Days 

Some  comments  related  concerns  that 
Middlesex  should  only  be  permitted  to 
work  for  a  total  of  four  out  of  the  six 
days  scheduled  for  each  effective  time 
of  the  safety  zone,  since  Middlesex  has 
stated  they  only  need  four  out  of  the  six 
days  to  complete  each  portion  of  work. 
Limiting  Middlesex  to  the  four  days 
they  need  will  help  further  alleviate  the 
burden  on  mariners  in  the  area.  We  have 
determined  it  is  beneficial  to  maintain 
the  six  day  periods  because  it  will  aid 
Middlesex  in  keeping  to  their  overall 
schedule,  by  accounting  for  potentially 
unworkable  time  within  each  safety 
zone  period  which  may  occur  due  to 
unfavorable  weather  conditions.  If 
Middlesex  is  not  working  on  a 
particular  day  within  a  safety  zone 
period  due  to  unforeseen  circumstances, 
the  COTP  will  allow  entry  of  vessels 
into  the  zone  area  during  that  time  to 
further  alleviate  burdens  on  the 
maritime  commimity. 

///.  The  Contingency  Closure  Adjacent  to 
Labor  Day  Weekend  May  Significantly 
Impact  Holiday  Activities 

The  Coast  Guard  received  many 
comments  ft-om  local  yacht  clubs  and 
marinas  strongly  objecting  to  the 
contingency  closure  which  would  end 
on  August  31  during  Labor  Day 
weekend.  Despite  the  presence  of  the 
alternate  route,  recreational  mariners 
still  had  concerns.  To  eliminate  any 
possibility  of  a  negative  impact  on 
recreational  activities  over  Labor  Day 
weekend,  the  Coast  Guard  will  shorten 
the  last  contingency  closure  so  that  it 
ends  at  noon  on  Friday,  August  30, 
2002.  Middlesex  has  stated  that  this  will 
still  allow  enough  time  to  complete  any 
remaining  work  if  needed  after  the  first 
contingency  closure. 

IV.  The  Massachusetts  Water  Resource 
Authority  (MWRA)  Needs  Close  Contact 
With  the  Coast  Guard  to  Ensure  Its 
Operations  Are  Not  Put  in  Jeopardy 

The  Coast  Guard  received  comments 
from  MWRA  regarding  the  potential 
impacts  of  this  regulation  upon  their 
operations.  The  MWRA  runs  barges  of 
sewage  sludge  from  Deer  Island  across 
Boston  Harbor  to  Quincy,  MA  through 
the  Route  3A  Bridge.  It  is  essential  to 
the  operations  of  the  large  sewage 
treatment  plant  on  Deer  Island  that 


these  barges  continue  to  make  trips  to 
Quincy.  MA.  MWRA  has  stated  that 
their  operations  will  be  able  to  continue 
in  conjunction  with  this  regulation,  but 
at  the  ^ame  time  have  requested  the 
ability  to  stay  inclose  contact  with  the 
Coast  Guard  should  the  output  of  Uie 
Deer  Island  plant  drastically  increase 
due  to  heavy  rains  or  other  unforeseen 
circumstances,  thus  creating  a  need  to 
send  a  barge  over  to  Quincy  during  one 
of  the  scheduled  safety  zone  periods. 
The  Coast  Guard  will  arrange  for 
Middlesex  to  temporarily  stop  work  to 
permit  MWRA  to  send  a  barge  through 
the  safety  zone  to  alleviate  these  strains 
on  the  Deer  Island  plant. 

V^.  Contingency  Closures  Need  To  Be 
Modified  to  Better  Accommodate  the 
Construction  Schedule 

We  received  comments  from 
Middlesex  stating  that  due  to 
unforeseen  material  fabrication 
problems,  the  first  proposed 
contingency  closure  needs  to  be 
modified  to  a  scheduled  closure  because 
all  the  materials  to  be  used  in  the  first 
closure  will  not  be  ready  by  June  10, 
2002.  In  an  effort  to  ensure  the  project 
keeps  on  schedule,  the  Coast  Guard  will 
^onvert  the  first  proposed  contingency 
closure  date  (June  24,  2002)  in  the 
NPRM  to  a  scheduled  closure  for  the 
purposes  of  the  final  rule.  The  Coast 
Guard  imderstands  that  marine 
construction  is  a  highly  fluid  business 
and  unforeseen  circumstances  other 
than  poor  weather  conditions  may  arise, 
and  these  reasons  are  why  the 
contingency  closure  dates  were 
proposed.  The  use  of  this  one 
contingency  date  still  leaves  two 
contingency  dates  remaining. 

Regulatory  Evaluation 

Although  this  proposed  regulation 
will  prevent  vessel  traffic  from 
transiting  a  portion  of  the  Weymouth 
Fore  River  main  shipping  channel 
during  the  effective  periods,  the  impact 
will  not  be  "significant"  for  several 
reasons.  Entities  which  may  experience 
some  impacts  include  one  commercial 
oil  transfer  facility  that  receives  large 
tank  vessels,  the  Massachusetts  VVater 
Resources  Authority  (MWRA),  which 
barges  sludge  to  a  facility  in  (Juincy. 
Massachusetts,  and  numerous  marinas, 
yacht  clubs,  and  boat  yards  upstream  of 
the  Route  3A  bridge.  The  Massachusetts 
Highway  Department  and  its  contractor, 
Middlesex  Corporation,  have  met  with 
these  stakeholders  to  attempt  to 
minimize  impacts.  Both  the  oil  terminal 
and  MWRA  are  able  to,  and  have  agreed 
to.  work  their  vessel  transit  schedules 
around  the  six -day  periods  during 
which  the  safety  zones  are  in  effect 


I 


d 


38592 


Federal  R«fpster/VoI    67.  No    108/ Wednesday,  lune  5.  2002 /Rules  and  Regulations 


without  significant  n«gative  0conomic 
impact. 

Marines,  yacht  cluba.  boat  yards,  and 
the  boating  public  will  not  be  severely 
tmpactad  bwauae  an  alternate  water 
route  has  bean  identified  and  is 
available  for  use  on  the  western 
(Quincy)  side  of  the  main  channel 
during  the  periods  which  the  Mfaty 
zonae  ai*  in  aliact.  This  alternate  route 
will  pfcrrlde  an  ahemative  for  the 
majority  of  the  recreational  waterway 
uaera  to  transit  outside  of  the  lalaty 
aone  and  under  the  waalan  (Quincy) 
side  of  both  the  tempurarv  bridge  Wfmk 
and  the  existing  Route  JA  bndga 
during  the  periods  that  the  saJety 
will  be  in  effect  The  alternate' 
route  is  limited  by  the  followrlag 
characteristics:  maximum  vertical 
clearance  (channel  margin)  at  high  tide 
is  30  ft:  maximum  vertical  clearance 
(channel  margin)  at  low  tide  is  39  ft: 
minimum  water  depth  at  low  tide  is  14 
ft:  maximum  horizontal  clearance 
between  pier  feDtkw  is  75  ft 

Additionally.  ilriBebolders  are  being 
provided  advanced  notice  of  these 
safety  zones  well  in  advance,  through 
this  rulemaking  process,  enabling  them 
to  make  altaraalf  anangHBanis  in  lieu 
of  transiting  the  leetikled  area  during 
the  effective  period*.  Notifications  will 
also  be  made  to  the  local  maritime 
community  by  safetv  marine 
information  broadcasts  and  local  notice 
to  manners. 

For  the  reasons  cited  above,  this 
propoaad  rule  is  not  a  "significant 
regulatory  action"  under  section  J(0  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  doe*  not 
require  an  aaaaaMMM  ol  potential  costs 
and  beMflls  vwhr  lactioa  6(aM3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979)  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be 
minimal  enough  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  IS  unnecessary. 

Small  Entitiee 

Under  the  Regulatory  Flexibility  Act 
(S  use.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  lyhatltial  numb«r  of  imall  entitie*. 
Thefem  "small  entities"  cumprisea 
small  businesae*.  not-for-profit 
organiiartoo*  that  are  independently 
owned  bmI  operated  and  we  not 
dominant  in  their  fields,  and 
governmental  lurisdictioiu  with 


populations  of  less  than  50.000  The 
Coast  Guard  certifien  under  5  U.S.C. 
(M)5(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entitiee:  the  owners  or  operators  of 
ve**els  Intending  to  transit  the  Fore 
River  main  shipping  c  hannel  dunng  the 
periods  which  the  safety  zones  are  in 
effect:  or  marinas,  yacht  cluba.  and  boat 
yvda  thai  aarvke  these  vessels  For 
faaaooB  outlined  in  the  Regulatory 
Bvahtation  and  Discussion  of  Comments 
sections,  this  impact  is  not  expected  to 
be  signiTicant. 

If  vou  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  a*  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  m:onomic  impact  on  it. 
please  submit  a  comment  (see 
AOOnmn)  explaining  why  vou  think  it 
Qualifiee  and  how  and  to  what  degree 
this  rule  would  e<  nuMmu  ally  affect  it. 

Aaaiatance  for  Small  Entitiee 

Under  section  2 1 3(a)  of  the  Small 
Buainaea  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Dave  Sherry  at  the  address  listed  under 
AOOftESSCS. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3501-3520). 

Federaliam 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13132. 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications  for 
fMieralism  under  that  Order 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use   1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 


Tailing  of  Private  Property 

This  rule  would  not  effect  a  tailing  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  fustic*  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Govenunents 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34Kg).  of  Commandant  Instruction 
M16475.1D.  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
doe*  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 
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List  of  Subfects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  From  June  10  until  August  30,       ^ 
2002,  add  temporary  §  165.T02-031  to 
read  as  follows: 

1 1 65.T02-031     Safety  Zone:  Fore  River 
Channel,  Weymouth  Fore  River,  Weymouth, 

(a)  Location.  The  following  area  is  a 
safety  zone:  200  yards  upstream  and  100 
yards  downstream  of  the  Route  3A 
bridge  on  all  waters  within  the 
Weymouth  Fore  River  main  shipping 
channel,  which  is  bounded  by  42°14'34'' 
N,  OrO'SS'OS"  W;  42°14'44''  N, 
070<'57'59''  W:  42°14'45''  N,  070°58'03'' 
W:  and  42''14'35''  N,  070°58'05''  W. 

(b)  Effective  Date.  This  section  is 
effective  from  June  10  to  August  30, 
2002.  Within  this  period  the  zone  will 
be  enforced  during  the  following  closure 
periods:  from  sunrise  Monday  June  10, 
2002  until  sunset  on  Saturday  June  15, 
2002,  sunrise  Monday  June  24,  2002 
until  sunset  on  Saturday  June  29,  2002, 
sunrise  Monday  July  15,  2002  until 
sunset  on  Saturday  July  20,  2002,  and 
sunrise  Monday  July  29,  2002  until 
sunset  on  Saturday  August  3,  2002.  In 
the  event  that  the  contractor  is  unable 
to  complete  the  prescribed  work  during 
thete  times,  two  contingency  closiu-es 
may  be  enforced  if  needed  from  sunrise 
Monday  August  12.  2002  until  sunset 
Sattirday  August  17,  2002,  and  from 
sunrise  Monday<^ugust  26.  2002  until 
noon  on  Friday  August  30,  2002.  If  the 
Captain  of  the  Port  (COT?)  determines 
that  a  safety  zone  in  effect  cannot  be 
used  due  to  unforeseen  conditions 
(prompting  the  need  to  use  a 
contingency  closure),  the  COT?  will 
discontinue  the  safety  zone  for  that 
period  and  issue  a  broadcast  notice  to 
mariners  (BNTM)  so  informing  the 
public. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston.  Requests  to  enter  the  safety  zone 
can  be  made  by  calling  Marine  Safety 


Office  Boston  at  (617)  223-3000.  (2)  All 
vessel  operators  shall  comply  with  the 
instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

Dated:  May  29,  2002. 
M,E.  Landry, 

Commander,  U.S.  Coast  Guard.  Acting 
Captain  of  the  Port,  Boston.  Massachusetts. 
[FR  Doc.  02-14055  Filed  6-4-02:  8:45  am] 
BILUNG  CODE  491 0-1 MJ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Juan-02-049] 
RIN2115-AA97 

Safety  Zone;  Swimming  Across  San 
Juan  Hart>or,  San  Juan,  Puerto  Rico 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  fixed  safety 
zone  for  the  Swimming  Across  San  Juan 
Harbor  event  in  San  Juan  Harbor.  San 
Juan,  Puerto  Rico.  This  safety  zone  is 
necessary  to  protect  swimmers  and 
provide  for  the  safety  of  life  on 
navigable  waters  by  excluding  vessels 
from  transiting  in  th^  swimming  area. 
DATES:  This  rule  is  effective  fix)m  9  a.m. 
on  Sunday  July  21,  2002  until  12  (noon) 
on  Sunday  July  21,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  San  Juan,  Puerto  Rico  02-049] 
and  are  available  for  inspection  6r 
copying  at  Marine  Safety  Office  San 
Juan,  #5  La  Puntilla  Final,  Old  San  Juan, 
PR  00901-1800  between  7  a.m.  and  3:30 
p.m.  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Reyes,  Greater  Antilles  Section,  at 
(787)729-5381. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM,  which  would  incorporate  a 


comment  period  before  a  final  rule 
could  be  issued,  would  be  contrary  to 
the  public  interest  since  immediate 
action  is  needed  to  protect  the  public 
and  waterways  of  the  United  States. 

Background  and  Piirpos/} 

This  rule  is  required  to  provide  for  the 
safety  of  life  on  navigable  waters 
because  niimerous  swinimers  will  be 
crossing  navigable  channels  in  the 
commercial  port  of  San  Juan.  This  rule 
creates  a  safety  zone  area  that  will 
prohibit  non-participating  vessels  from 
entering  the  safety  zone  during  the 
event  without  the  authorization  of  the 
Captain  of  the  Port  of  San  Juan,  Puerto 
Rico.  The  safety  zone  area  is  a 
rectangular  shape  starting  at  point  1.  La 
Puntilla  Final,  Coast  Guard  Base  at 
position  18°27'33''  N,  066°07'00''  W, 
then  South  to  point  2,  Catano  Ferry  Pier 
at  position  18°26'36''  N,  066°07'00''  W, 
then  East  to  point  3,  Punta  Catano  at 
position  18°26'40''  N.  066°06'48''  W, 
then  North  to  point  4  at  position 
18°27'40"  N,  066°06'49''  W  and  back 
west  to  the  origin,  point  1. 

Law  enforcement  vessels  can  be 
cohtacted  on  VHF  Marine  Band  Radio. 
Channel  16  or  telephone  number  (787) 
729-2040.  The  United  States  Coast 
Guard  Communications  Center  will 
notify  the  public  via  Broadcast  Notice  to 
Mariners  VHF  Marine  Band  Radio. 
Channel  22  when  the  zone  is  activated. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impaat  of  this  safety  zone  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  because  entry  into 
the  safety  zone  is  prohibited  for  a 
limited  time  and  vessels  may  be  allowed 
to  enter  the  safety  zone  with  the  express 
permission  of  the  Captain  of  the  Port  of 
San  Juan  or  his  designated 
representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  smell  entities. 
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The  term  "small  entities"  compriMs 
smdll  businesses,  not-for-profit 
organizations  that  are  independentlv 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
gBvemmentai  luhsdictions  with 
populations  of  less  than  SO.OOO. 

The  Coast  Guard  certifies  under  5 
U.S.C.  e05(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
becauee  the  safety  zone  will  only  be  in 
effect  for  a  limited  time  and  veuels  mav 
be  allowed  to  enter  the  safety  tone  with 
the  express  permission  of  the  Captain  of 
the  Port  of  San  |uan.  Puerto  Rico  or  his 
designated  representative. 

Aaeistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L  104-121). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process  If 
the  rule  will  affect  your  small  business, 
organization,  or  govenoMBt  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance. 
pleaae  contact  tlie  person  listed  under 

TON  nmnmm  wmmumoH  contact  for 

assistance  in  understanding  this  rule 

Small  buiineiaee  may  land  comments 
on  the  actions  of  Pedatal  snployees 

who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  (Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
%vish  to  rommwit  on  actk»s  by 
employees  of  tba  Coast  Guard,  call  1- 
8M-REG-FAIR  (l-aa»-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132. 
Fsdsnttaa.  If  it  has  a  substantial  direct 
effect  OB  Stale  or  local  governments  and 
would  either  preempt  State  law  or 
impoeo  a  ■ubstantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unf^uided  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 


that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOG.000.000  ot  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Propertv  Rights. 

Qvil  luetics  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  figure  2-1.  paragraph 
34(gJ  of  Commandant  Instruction 
M16475.1D.  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
Implications  under  Executive  Order 
13175.  Consultation  and  Ctxirdination 
with  Indian  Tribal  Governments. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
datermined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
1 2866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 


significant  energy  action  has  not 
designated  it.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

List  of  Subiecta  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting,  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows; 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6  160.5:  49 
CFR  1 .46. 

2.  From  9  a.m.  until  12  (noon)  on  July 
21.  2002.  a  new  temporary  §  165.T07- 
049  is  added  to  read  as  follows: 

I165.T07-049    Safety  Zone;  Swimming 
Across  San  Juan  Hartwr,  San  Juan,  Puerto 
Rico. 

(a)  Location.  The  safety  zone  area  is  a 
rectangular  shape  starting  at  point  1,  La 
Puntilla  Final,  Coast  Guard  Base  at 
position  18°27'33'  N,  066°07'00"  W. 
then  South  to  point  2,  Catano  Ferry  Pier 
at  position  18''26'36"  N,  066°07'00"  W, 
then  East  to  point  3,  Punta  Catano  at 
position  18''26'40'  N,  Oee^Oe^B"  W. 
then  North  to  point  4  at  position 
18''27'40"  N.  066°06'49''  W  and  back 
west  to  the  origin,  point  1.  All 
coordinates  referenced  use  Datum:  NAD 
83. 

(b)  Regulations.  All  vessels,  with  the 
exception  of  event  particifiant  vessels, 
are  prohibited  from  entering  the  safety 
zone  without  the  express  permission  of 
the  Captain  of  the  Port  of  San  )uan, 
Puerto  Rico  or  his  designated 
representative.  After  the  termination  of 
the  Swimming  Across  San  )uan  Harbor, 
San  |uan.  Puerto  Rico,  all  vessels  may 
resume  normal  operations. 

(c)  Effective  Dates.  The  safety  zone  is 
effective  from  9  a.m.  on  Sunday  |uly  21, 
2002  until  12  (noon)  on  Sunday  July  21. 
2002. 

Dated:  May  26.  2002. 
|.A.  Senridio. 

Commander.  Coast  Guard.  Captain  of  the 

Port. 

(FR  Doc.  02-14057  Filed  6-4-^)2:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CQD01 -02-064] 
RIN2115-AA97 

Safety  Zone;  Portland  Harbor,  Oilrig 
Construction  Project 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
tha  waters  of  Portland  Harbor  within  a 
one  hundred  (100)  yard  radius  of  a  large 
oilrig  under  construction  at  the  former 
Bath  Iron  Works  (BIW)  Pier  2.  This 
safety  zone  is  needed  to  protect  persons, 
facilities,  vessels  and  others  in  the 
maritime  community  from  the  safety 
hazards  associated  with  the  limited 
maneuverability  of  vessels  working 
during  this  construction  process,  and 
the  safety  concerns  associated  with 
fastening  together  two  sections  of  this 
large  oilrig.  Entry  into  this  safety  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port.    ' 

EFPtcnVE  DATE:  This  rule  is  effective 
■  from  June  3,  2002  until  June  19.  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  of  copying  at  Marine  Safety 
Office  Portland,  Maine,  103  Commercial 
Street.  Portland.  Maine  between  8  a.m. 
and  4  p.m.  Monday  through  Friday, 
except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  R.  p.  Pigeon, 
Waterways  Safety  Branch.  Port 
Operations  Department,  at  (207)  780- 
3251. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

♦       Under  5  U.S.C.  553(b)(3),  we  find  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  regulation.  Due  to  the  complex 
planning  and  coordination  involved, 
final  details  of  construction  were  not 
provided  to  the  Coast  Guard  until  May 
20,  2002,  leaving  insufficient  time  to 
draft  and  publish  a  NPRM  or  to  publish 
the  rule  30  days  prior  to  its  effective 
date. 

Under  5  U.S.C.  553(d)(3),  we  find  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  Any 
delay  ifi  implementing  this  regulation 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
protect  the  maritime  community  from 


the  hazards  associated  with  the  limited 
maneuverability  of  vessels  working 
during  this  construction  process,  and 
the  safety  concerns  associated  with 
fastening  together  two  sections  of  this 
large  oilrig.  The  barge  L400  will  be 
loaded  with  a  large  oilrig  deck  box 
(tower  section).  The  barge  L400  will 
have  to  be  maneuvered  between  the 
columns  of  the  pontoon  section  (hull)  of 
the  oilrig  that  will  be  ballasted  down  in 
the  former  dry-dock  basin  southeast  of 
the  former  BIW  Pier  2.  A  loaded  barge 
of  this  size  will  have  limited 
maneuverability,  and  will  involve 
precise  movements  while  positioning 
the  barge  between  the  columns  of  the 
pontoon  section  of  the  rig.  There  will  be 
less  than  two  feet  of  clearance  between 
the  barge  and  the  pontoon  columns. 

Background  and  Purpose 

Cianbro  Corporation,  of  Pittsfield, 
Maine  is  completing  construction  of  two 
large  oilrigs  known  as  Amethyst  4  and 
Amethyst  5.  The  work  is  being 
conducted  at  the  former  Bath  Iron 
Works  Shipyard  in  Portland.  Maine.  The 
first  of  these  rigs  has  been  transported 
to  Portland,  Maine  in  two  sections  from 
a  shipyard  in  Pascagoula.  Mississippi. 
The  pontoon  section,  which  is  the  hull 
of  the  oilrig.  arrived  in  April  2002.  It  has 
been  undergoing  preparation  work  for 
mating  with  the  larger  deck  box  section, 
which  is  the  tower  of  the  oilrig.  which 
arrived  May  18,  2002. 

The  mating  operation  will  be 
conducted  in  two  phases.  First,  the 
pontoon  section,  measuring  250  by  180 
feet,  will  be  moved  into  the  deep  basin 
(formerly  used  by  the  BIW  floating  dry- 
dock)  on  June  3.  2002.  Several  vessels 
will  be  involved  with  properly  mooring 
and  anchoring  the  pontoons  in  the  ^^^ 
basin.  Once  in  place,  the  pontoon* 
section  will  be  ballasted  and  partially 
submerged. 

The  second  phase  will  involve 
placing  the  deck  box  of  the  oilrig, 
measuring  250  feet  square,  on  top  of  the 
columns  of  the  pontoon  section.  The 
barge  L400.  which  is  loaded  with  the 
deck  box  section,  will  be  maneuvered 
between  the  columns  of  the  pontoon 
section.  This  is  expected  to  take  place 
on  June  5  or  6.  2002  and  will  take 
approximately  four  hours  to  complete. 
The  deck  box  section  will  then  be 
partially  welded  to  the  pontoon 
columns.  The  welding  is  expected  to 
take  approximately  one  to  two  weeks  to 
complete. 

Due  to  the  precise  movements 
necessary  to  complete  this  maneuver, 
the  limited  maneuverability  of  the  barge 
while  loaded  with  the  deck  box.  the 
need  of  the  barge  to  maneuver  in  the 
main  channel  for  a  short  duration,  and 


the  safety  concerns  While  fastening  the 
deck  box  to  the  columns  of  the  pontoon 
section,  this  safety  zone  will  be  needed 
to  ensure  safety  during  all  portions  of 
this  evolution.  This  safety  zone  covers 
all  waters  of  Portland  Harbor  within  a 
one  hundred  yard  (100  yard)  radius  of 
the  barge  L400,  the  pontoon  section  of 
the  oilrig  Amethyst  4  (under 
construction),  assist  tugs  and 
participating  vessels  during  the 
movement  of  the  pontoons  and  bai^e 
from  the  former  Bath  Iron  Works  Pier  2, 
Portland,  Maine  to  the  former  dry-dock 
basin  on  the  southeast  edge  of  Pier  2, 
and  during  fastening  of  the  deck  box. 
loaded  on  the  barge  L400,  to  the 
pontoon  section. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040;  February^e,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe'of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  impact  on  the 
federal  channel  should  only  last  for 
approximately  four  hours,  there  is 
ample  room  for  vessels  to  navigate 
around  the  zone  and  broadcast 
notifications  will  be  made  to  the  local 
maritime  community  informing  the 
public  of  the  boundaries  of  the  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on. 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  reasons  enumerated  in  the 
Regulatory  Evaluation  section  above, 
this  safety  zone  will  not  have  a 
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significant  economic  impact  on  a 
subatantial  number  of  small  entities. 

AmMunct  for  Small  EntitiM 

b'ndw  section  2 13(d)  of  the  Small 
Busineaa  Ragulatorv  Enforcement 
FairiMM  Act  of  1996  (Pub  L  104-121). 
the  CoM«  Guard  offered  to  assist  small 
entities  in  understanding  this  temporary 
final  rule  so  tbat  tliey  can  better 
evaluate  ita  eflbcta  on  them  and 
participate  in  the  rulemaking  process  If 
your  small  business,  organization  or 
govermnental  jurisdiction  would  be 
■flatied  by  this  rule,  and  vou  have 
queetkma  concerning  its  provisions  or 
options  for  compliance,  please  call 
Lieutenant  ( junior  Grade)  R.  F.  Pigeon. 
Marine  Safetv  Office  Portland.  Maine,  at 
(207)780-3251 

Small  buaioetaea  may  send  comments 
on  the  actiona  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Busineaa  and  Agriculture 
Resulatory  Enioioaaent  Ombudsman 
and  the  **t''-^'  Saull  Business 
Refulalory  FalnMM  Boaida.  The 
Ombudsman  evahMlaa  thaae  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  bnainaai  If  you 
wish  to  comment  on  actions  hy 
emplovees  of  Coast  Guard,  call  1-8«a- 
REG-FAIR  (l-88»-734-3247). 

CoUaction  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
'  Executive  Order  13132, 

sm.  if  it  has  a  substantial  direct 
on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  action.  In 
particular,  the  Act  addresses  actions 
that  may  require  expenditure  by  a  State, 
local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
S100.000.000  or  more  in  any  one  year 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  o 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 


taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  lYoperty  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  section  3(a)  and  3(b)(2)  of  Executive 
Order  12968.  Civil  fustice  Reform,  to 
minimize  litigation,  eliminate  ambiguity 
anil  reduce  burden 

Protection  of  Children 

We  have  analyzed  this  jule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  afffnt  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  Hnd  Indian  tribes. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impart  of  this  regulation 
and  concluded  that,  under  Figure  2-1. 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
envirorunental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  I  iipvin>'  where  indicated  under 
AOOflESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administer  of  the  Office  of  Information 
and  Regulator^'  Affairs  as  a  significant 
energy  action.  Therefore,  it  does  not 
f    require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

List  ofSubiects  in  33  CFR  Part  IBS 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures. 
Waterways. 

Regulation  / 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  I)  S.C.  1231:  50  U.SC.  191. 
33  CFR  1  05- Kg).  6.04-1.  6.04-6  160.5:  49 
CFR  1 .46. 

2.  Add  temporary  §165.T01-O64  to 
read  as  follows: 

I165.T01-O64    Safety  Zone:  Portland 
HartKK,  OiMg  Construction  Project. 

(a)  Location.  All  waters  of  Portland 
Harbor  within  a  one  hundred  yard  (100 
yard)  radius  of  the  barge  L400.  the 
pontoon  section  of  the  oilrig  Amethyst 
4  (under  construction),  assist  tugs  and 
participating  vessels  during  the 
movement  of  the  pontoons  ^nd  barge 
from  the  former  Bath  Iron  Works  Pier  2, 
Portland.  Maine  to  the  former  dry-dock- 
basin  on  the  southeast  edge  of  Pier  2. 
and  during  fastening  of  the  deck  box. 
loaded  on  the  barge  L400.*to  the 
pontoon  section. 

(b)  Effective  date.  This  rule  is  effective 
from  lune  3.  2002  until  )une  19.  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  §  165.23  of  this 
part  apply.  (2)  All  persons  and  vessels 
shall  comply  with  the  instructions  of 
the  Coast  Guard  Captain  of  the  Port  or 
the  designated  on  scene  personnel.  U.S. 
Coast  Guard  personnel  include 
commissioned,  warrant  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  U.S.  Coast  Guard  personnel 
via  siren,  radio,  flashing  light,  bullhohi 
or  other  means,  the  operator  of  the 
vessel  shall  proceed  as  directed. 

Dated   May  29.  2002. 
M.P.  O'Malley. 

Commander.  Coast  Guard.  Captain  of  the 
Port 
jFR  Doc  02-14054  Filed  6-4-02:  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  20 

Changes  in  International  Special 
Service  Fees 

agency:  Postal  Service. 
action:  Final  rule. 
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SUMMARY:  Pursuant  to  its  authority 
under  39  U.S.C.  407.  the  Postal  Service 
is  changing  fees  for  international  special 
mail  services  to  become  effective 
simultaneously  with  changes  to 
domestic  rates  and  fees. 

EFFECTIVE  DATE:  12:01  A.M..  June  30. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
4flepa,  703-292-3589. 
8UPPt£MENTARY  INFORMATION:  The 
United  States  Postal  Service  is  a 
member  of  the  Universal  Postal  Union 
(UPU).  By  virtue  of  that  membership, 
the  Postal  Service  adheres  to  the 
agreements  of  the  UPU  to  which  it  is 
signatory.  Specifically,  the  Universal 
Postal  Convention  (Cotivention) 
contains  provisions  concerning  the  fees 
•    member  countries  can  charge  for  special 
mail  services. 
^        The  Convention  provides  charges  for  . 
nonstandard  letters,  return  receipts, 
registered  mail  service,  restricted 
deli  very.  ^«cqrded  delivery,  and  insured 
parcel  mail  service.  The  charges 
provided  in  these  agreements  are 
geherally  less  than  the  Postal  Service 
charges  for  the  equivalent  domestic 
service.  The  agreements  authorize 
member  countries  whose  internal 
service  charges  are  higher  than  those 
that  are  fixed  in  the  agreements  to  apply 
their  domestic  charges  in  the 
international  service.  The  Postal  Service 
charges  international  special  service 
.fees  that  are  the  same  as  the  equivalent 
domestic  special  service  fees  to  avoid  ' 
having  international  fees  that  are  less- 
than  those  charged  domestically.  In 
addition,  there  are  domestic  services 
such  as  certificate  of  mailing,  money 
order  inquiry  fee,  and  pickup  fee  that 
can  be  used  in  conjunction  with 
international  mail. 

The  definition  of  nonstandard 
surcharge  for  letter-post  items  is 
changed  to  be  the  same  as  the 
monmachinable  criteria  and  the  new 
term  is  adopted  for  international  mail. 

Accordingly,  the  Postal  Service  is 
adjusting  the  following  international 
special  service  fees  concurrently  with 
changes  adopted  by  the  Governors  of  the 
Postal  Service  as  a  result  of  the  current 
proceedings  before  the  Postal  Rate 
.  Commission  (Docket  R2001-1J: 

A.  Certificate  of  Mailing: 


Quantity 


Quantity 


Individual  Pieces: 
Basic  service  (PS 

Fomi3817). 
Firm  mailing  jxx* 

(PS  Fomi  3877) 
Duplicate  of  PS 

Fomi  381 7  or 

3877. 


Fee 


$0.90  (per  article) 

0.30  (per  article  list- 
ed) 
0.90  (per  page) 


Bulk  Mailings: 
Up  to  1,000  iden- 
tical pieces. 
Eacti  additional 
1 ,000  pieces. 
Duplicate  copy  ... 


Fee 


$4.50 

0.50 

090- 


B.  Insured  Mail: 
Canada 


Lirnit  of  Indemnity 

Fee 

$50 

$1.30 
2.20 
3.20 
4.20 
5.20 
6.20 
7.20 
8.20 

100  .. 

■• 

200 

300.. 



400..: 

500 

600 

675 

(The  insured  mail  fees  for  all 

countries  other  than  Canada  are 

unchanged.) 
C.  Global  Express  Mail: 
Fee  in  addition  to  postage,  for 

additional  Express  Mail  merchandise 

insurance: 


The  Postal  Service  is  exempted  by  39 
U.S.C.  410(a)  from  the  advance  notice 
requirements  of  the  Administration 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553). 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations,  Incorporation  by 
reference.  International  postal  services. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404.  407,  408. 

2.  The  International  Mail  Manual 
which  is  incorporated  by  reference  in 
§20.1  is  amended,  effective  June  30. 
2002,  as  follows: 

International  Mail  Manual  (IMM) 
1     International  Mail  Services 


140    International  Mail  Categories 


Insurance  Coverage 


$0.01  to  $100.00  .. 
100.01  to  5,000.00 


Fee. 


None 

$i.00  for  each  $100 
or  fraction  ttiereof 
over  $100 
Express  Mail  merchandise  maximum,  liability: 

35,000' 

Document  reconstruction  maximum  liat>ility: 

$100 

D.  Pickup  Fee  (for  Global  Express 
Guaranteed,  Global  Express  Mail,  Global 
Priority  Mail,  and  parcekpost):  $12.50. 

E.  Recorded  Delivery:  $2.30. 

F.  Registered  Mail:    .  % 
1.  Canada 


^ 


Limit  of  Indemnity 


$100.00  . 
500.00  ... 
1.000.00 


Fee 


$8.00 
8.85 

9.70 


2.  All  Other  Countries 

Limit  of  Indemntty 

Fee 

$40.45 

S7  50 

G.  Restricted  Delivery:  $3.50. 

H.  Return  Receipt:  $1.75. 

I.  Nonmachinable  Surcharae:  $0.12. 

J.  International  Money  Order  Inquiry 
Fee:  $3.00. 

This  notice  does  not  address  charges 
for  services  that  do  not  have  a 
corresponding  domestic  service.  These 
charges  will  be  addressed  in  a  separate 
notice  in  conjunction  with  anticipated 
adjuistments  in  international  postage 
rates. 


141    Definitions 


141.3    Global  Express  Mail 

The  next  level  of  service,  in  terms  of 
speed  and  value-added  features,  is 
Global  Express  Mail  (EMS).  EMS  is  an 
expedited  mail  service  that  can  be  used 
to  send  documents  and  merchandise  to 
most  of  the  country  locations  that  are 
individually  listed  in  this  publication. 
EMS  insurance  coverage  against  loss, 
damage,  or  rifling,  up  to  a  maximum  of 
$100,  is  provided  at  no  additional 
charge..  Additional  merchandise 
insurance  coverage  up  to  $5,000  may  be 
purchased  at  the  sender's  option. 
However,  document  reconstruction 
insurance  coverage  is  limited  to  a 
maximum  of  $100  per  shipment.  Return 
receipt  service  is  available,  at  no 
additional  charge,  for  EMS  shipments 
that  are  sent  to  a  limited  number  of 
countries.  See  221.4.  Country  specific 
maximum  weight  limits  range  from  22 
pounds  to  70  pounds.  See  the 
Individual  Country  Listings.  Although 
EMS  shipments  are  supposed  to  receive 
the  most  expeditious  handling  available 
in  the  destination  country,  they  are  not 
subject  to  a  postage  refund  guarantee  if 
a  delivery  delay  occurs. 

*  •        •        •        • 

2    Conditions  for  Mailing 

***** 

210    Global  Express  Guaranteed 

*  *        *      ,  *        *     , 
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213    Service  Areas 


213.3    Pickup  Service 

On-call  and  scheduled  pickup 
services  are  available  for  an  added 
charge  of  SI  2.50  for  each  pickup  stop, 
regardless  of  the  number  of  pieces 
picked  up.  Only  one  pickup  fee  will  be 
charged  if  domestic  Express  Mail. 
International  Express  Mail,  domestic 
Priority  Mail.  International  Parcel  Post, 
and/ or  domestic  Parcel  Post  is  picked 
up  at  the  same  time.  No  pickup  fee  will 
be  charged  when  Global  Express 
Guaranteed  is  picked  up  during  a 
delivery  stop  or  during  a  scheduled  stop 
made  to  collect  other  mail  not  subject  to 
a  pickup  fee.  Pickup  service  is  provided 
in  accordance  with  DMM  DO  10. 


216    Postage 

•        •        • 

216.3    Discounted  Rates 


•         •         •         • 


216.35    Shipment  Preparation  and 
Deposit 


216.352    Deposit 

The  following  choices  are  available 
for  depositing  Global  Express 
Guaranteed  shipments  prepared  online: 

a.  On-call  and  scheduled  pickup 
services  are  available  for  an  added 
charge  of  $12.50  for  each  pickup  stop, 
regardless  of  the  number  of  pieces 
picked  up.  Only  one  pickup  fee  will  be 
charged  if  domestic  Express  Mail, 
International  Express  Mail,  domestic 
Priority  Mail,  International  Parcel  Post, 
and/or  domestic  Parcel  Post  is  picked 
up  at  the  same  time. 

No  pickup  fee  will  be  charged  when 
Global  Express  Guaranteed  is  picked  up 
during  a  deliveiy  stop  or  during  a 
scheduled  stop  made  to  collect  other 
mail  not  subject  to  a  pickup  fee.  Pickup 
service  is  provided  in  accordance  with 
DMM  DOIO.  A  complete  listing  of 
participating  Global  Express  Guaranteed 
Post  Offices  is  available  on  the  Web  site 
at  http://www.usps.com/gxg. 


220  Global  Express  Mail 

•  •        •        *        • 

221  Description 

•  •        •        •        • 

221 .3    Insurance  and  Indemnity 

•  •        •        •        • 


221.31  EMS  Merchandise  Insurance 

Global  Express  Mail  merchandise 
insurance  coverage  against  loss,  damage, 
or  rifling  is  provided  up  to  $100  at  no 
additional  charge  Additional  insurance 
coverage  above  $100  may  be  purchased 
at  the  sender's  option.  The  fee  for 
optional  Global  Express  Mail 
merchandise  insurance  coverage  is 
Si. 00  for  each  SIOO  or  fraction  thereof, 
up  to  a  maximum  of  $5,000  per 
shipment.  See  the  Individual  Country 
Listings  for  the  applicable  Global 
Express  Matl  insurance  fees. 

221.32  Purchase  of  Additional 
Insurance 

When  a  mailer  wants  to  insure  an 
EMS  merchandise  shipment  in  an 
amount  more  than  $100,  the  insurance 
fee  is  entered  in  the  block  marked 
"Insurance"  on  the  mailing  label. 
Coverage  is  limited  to  the  actual  value 
of  the  contents,  regardless  of  the  fee 
paid,  or  the  highest  insurance  value 
increment  for  which  the  fee  is  fully 
paid,  whichever  is  lower.  See  DMM 
S500. 

221.33  Document  Reconstruction 
Insurance 

Nonnegotiable  EMS  documents  are 
insured  against  loss,  damage,  or  rifling 
at  no  additional  cost  to  the  mailer. 
Document  reconstruction  insurance 
coverage  is  limited  to  a  maximum  of 
$100  per  shipment.  Additional  coverage 
beyond  the  $100  indemnity  limit  is  not 
available.  See  DMM  SOlO  and  S500. 

Note:  EMS  indemnity  payments  are  subject 
to  the  provisions  of  DMM  SOIO.  DMM  S500, 
and  IMM  935.  Neither  indemnity  payments 
nor  postage  refunds  are  payable  for  delayed 
delivery. 


pickup  fee.  Pickup  service  is  provided 
in  accordance  with  DMM  DOIO. 


222     Postage 


222.2    Payment  of  Postage 


222.24    Pickup  Service 

On-call  and  scheduled  pickup 
services  are  available  for  an  added 
charge  of  $12.50  for  each  pickup  stop, 
regardless  of  the  number  of  pieces 
picked  up.  Only  one  pickup  fee  will  be 
charged  if  domestic  Express  Mail, 
domestic  Priority  Mail,  international 
parcel  post.  Global  Express  Guaranteed, 
and/or  domestic  Parcel  Post  is  picked 
up  at  the  same  time.  No  pickup  fee  will 
be  charged  when  international  Express 
Mail  is  picked  up  during  a  delivery  stop 
or  during  a  scheduled  stop  made  to 
collect  other  mail  not  subject  to  a 


230    Global  Priority  Mail 

•  •        •        •        • 

236    Mail  Entry 

•  •        •        *        * 

236.3    Pickup  Service 

On-call  and  scheduled  pickup 
services  are  available  for  Global  Priority 
Mail  acceptance  cities.  There  is  a  charge 
of  $12.50  for  each  pickup  stop, 
regardless  of  the  number  of  pieces 
picked  up.  (See  DMM  DOIO  for 
standards  of  pickup  service.)  Pickup 
service  is  not  available  for  GPM  items 
that  bear  a  permit  imprint  and  that  are 
paid  for  through  an  advance  deposit 
account. 
***** 

240    Letter-post 

***** 

243    Weight  and  Size  Limits 


*         * 


*         * 


243.2    Size  Limits 


243.24    Nonmachinable  Surcharge 

A  $0.12  per-piece  surcharge  is  applied 
to  airmail  letter-post  items  (but  not  to 
economy  (surface)  letter-post  items)  that 
weigh  1  ounce  or  less,  if  any  of  the 
following  apply: 

a.  Has  an  aspect  ratio  (length  divided 
by  height)  of  less  than  1.3  or  more  than 
2.5. 

b.  Is  polybagged,  polywrapped,  or 
enclosed  in  any  plastic  material. 

c.  Has  clasps,  strings,  buttons,  or 
similar  closure  devices. 

d.  Contains  items  such  as  pens, 
pencils,  or  loose  keys  or  coins  that  cause 
the  thickness  of  the  mailpiece  to  be 
uneven. 

e.  Is  too  rigid  (does  not  bend  easily 
when  subjected  to  a  transport  belt 
tension  of  40  pounds  around  an  11-inch 
diameter  turn). 

f.  For  pieces  more  than  4'/*  inches 
high  or  6  inches  long,  the  thickness  is 
less  than  0.009  inch. 

g.  Has  a  delivery  address  parallel  to 
the  shorter  dimension  of  the  mailpiece. 

h.  For  folded  self-mailers,  the  folded 
edge  is  perpendicular  to  the  address, 
regardless  of  the  use  of  tabs,  wafer  seals, 
or  other  fasteners. 

i.  For  booklet-type  pieces,  the  bound 
edge  (spine)  is  the  shorter  dimension  of 
the  piece  or  is  at  the  top.  regardless  of 
the  use  of  tabs,  wafer  seals,  or  other 
fasteners. 
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280    Parcel  Post 

4 
♦  *  *  •  * 

I 

{82    Postage 

♦        *        *        *        « 

Se2.3    Pickup  Service 

Scheduled  pickup  service  is  available 
lor  an  added  charge  of  $12.50  for  each 
pickup  stop  regardless  of  the  number  of 
pieces  picked  up.  Only  one  pickup  fee 
will  be  charged  if  domestic  Express 
Mail.  Global  Express  Mail,  domestic 
Priority  Mail.  Global  Priority  Mail. 
Global  Express  Guaranteed,  and/or 
domestic  Parcel  Post  is  also  picked  up 
at  the  same  time.  No  pickup  fee  will  be 
charged  when  international  parcel  post 
is  picked  up  during  a  delivery  stop  or 
diuing  a  scheduled  stop  made  to  collect 
other  mail  not  subject  to  a  pickup  fee. 
Pickup  service  is  provided  in 
accordance  with  DMM  DOIO. 


1! 


3    Special  Services 


3i0    Certificate  of  Mailing 

***** 

313    Fees 

313.1  Individual  Pieces 

The  fee  for  certificates  of  mailing  for 
ordinary  letter-post  and  ordinary  parcel 
post  is  $0.90  per  piece,  whether  the  item 
is  listed  individually  on  PS  Form  3817. 
Certificate  of  Mailing,  or  on  firm  mailing 
bills.  Additional  copies  of  PS  Form  3817 
or  firm  mailing  bills  are  available  for 
$0.90  per  page.  PS  Form  3877,  Firm 
Mailing  Book  for  Accountable  Mail,  or 
forms  printed  at  the  mailer's  expense 
may  be  used  for  certificates  of  three  or 
more  pieces  of  mail  of  any  class 
presented  at  one  time.  If  mailer-printed 
forms  are  used  instead  of  PS  Form  3877. 
these  forms  must  contain,  at  a 
minimum,  the  same  information  as  PS 
Form  3877.  The  fee  is  $0.30  per  ar1[icle. 

313.2  Bulk  Pieces 

Identical  pieces  of  ordinary  letter-post 
mail  that  are  paid  for  with  regular 
postage  stamps,  precanceled  stamps,  or 
meter  stamps  are  subject  to  the 
following  certificate  of  mailing  fees: 

Up  to  1 ,000  pieces— $4.50 

Each  additional  1.000  pieces  or 
fraction — 0.50 

Duplicate  copy — 0.90 


330    Registered  Mail 


333    Fees  and  Indemnity  Limits 

333.1    Registration  Fees 

The  registry  fee  for  all  countries  is 
$7.50. 

Exception:  See  the  Individual  Country 
Listing  for  Canada. 

***** 

340    Return  Receipt 


343    Fee 

The  fee  for  a  return  receipt  is  $1.75, 
and  must  be  paid  in  addition  to  postage 
and  other  applicable  charges.  Return 
receipt  service  is  available  at  no 
additional  charge  for  Global  Express 
Mail  to  certain  countries. 

Note:  Include  the  weight  of  the  return 
receipt  when  determining  the  postage  for 
mailing  the  item. 


350    Restricted  Delivery 

*  *        *        *        *     • 

353    Fee 

Fee  is  $3.50  and  is  in  addition  to 
postage  and  other  applicable  fees. 

***** 

360    Recorded  Delivery 

***** 

363    Recorded  Delivery  Fee 

The  recorded  delivery  fee  is  $2.30  and 
is  in  addition  to  postage  and  other 
special  servipe  fees,  if  applicable. 

***** 

370  Supplemental  Services 

371  International  Money  Orders 

***** 

371.7    Inquiries 

*  *         *     "   *    .     * 

371.72    Inquiries  Regarding  Payment 

371.721    Money  Orders  Issued 
Pursuant  to  an  Authorization  To  Issue 
ah  Irkemational  Money  Order  Form  Set 

file  an  inquiry  regarding  a  money 
order  issued  in  the  United  States,  send 
PS  Form  6684.  Inquiry  Concerning 
International  Money  Order  Issued  in  the 
United  States,  to:  International  Money 
Order  Section.  Accounting  Service  Ctr, 
U.S.  Postal  Service.  PO  Box  82412.  St 
Louis.  MO  63182-9421. 

Inquiries  should  not  be  made  before 
30  days  after  the  issue  date  of  the  money 
order.  The  charge  for  the  inquiry  is 
$3.00,  which  must  be  accounted  for  by 
affixing  and  canceling  postage  stamps 
on  PS  Form  6684. 


5    Nonpostal  Export  Regidations 


550    Dried  Whole  Eggs 


552    Charges 

A  charge  of  $0.90  will  be  made  for 
each  certificate  of  mailing,  or  for  each 
package  if-a  single  certificate  covers 
more  than  one  package.  As  prescribed  in 
553.21.  postage  stamps  to  cover  the 
charge  will  b6  affixed  tb  the  certificate 
and  canceled. 


580    Tobacco  Seeds  and  Tobacco 
Plants 


582    Charges 

A  charge  of  $0.90  will  be  made  for 
each  permit  presented  by  the  sender  and 
for  each  package  when  a  single  permit 
covers  more  than  one  package.  Postage 
stamps  to  cover  the  charge  should  be 
affixed  to  the  permit  and  canceled  by 
the  postmark  of  the  office  of  mailing. 


7    Treatment  of  Inbound  Mail 


710    U.S.  Customs  Information 

***** 

713    Treatment  of  Dutiable  Mail  at 
Delivery  Office 

***** 

713.4    Payment  of  Duty 


713.43    Registration  of  Item's  To  Be 
Returned  to  the  United  States 


713.432    Certification  by  Postal  Service 
Personnel 


c.  The  postmaster  or  designated  postal 
employee  must  check  to  see  that  the 
description  of  the  item  to  be  exported  is 
the  same  on  both  Customs  Form  4455 
and  the  customs  declaration  form.  If  the 
description  is  the  same,  he  or  she 
certifies  to  the  mailing  (lading)  by 
completing  the  "Signature  of  Customs 
Officer"  space  on  both  copies  of 
Customs  Form  4455.  A  Certificate  of 
Mailing  fee  of  $0.90  must  Be  charged 
,  and  accounted  for  by  affixing  postage 
stamps  to  the  original  and  duplicate 
copies  of  Customs  Form  4455  and 
canceling  each  stamp  with  the  post 
office  date  stamp. 
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Individual  Country  Listings 

(The  appropriate  fees  will  be 
amended  as  they  apply  to  a  specific 
country.] 

•        •        «        •        * 

An  appropriate  amendment  to  39  CFR 
part  20  will  be  published. 

Stanley  F.  Mires. 

Chief  Counsel.  Legislative. 

[FR  Doc.  02-13950  Filed  6-M)2;  8:45  am] 

BNJJNO  cooe  7n0-12-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0067;  FRL-7179-9] 

Methyl  Parathion  and  Ettiyl  Parathion; 
Tolerance  Revocations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  document  revokes 
certain  tolerances  for  residues  found  for 
methyl  parathion  and  for  ethyl 
parathion.  The  regulatory  actions 
specified  in  this  document  are  part  of 
the  Agency's  reregistration  program 
under  the  Federal  Insecticide. 
Fimgicide.  and  Rodenticide  Act 
(FIFRA),  and  the  tolerance  reassessment 
requirements  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  By  law. 
EPA  is  required  to  reassess  66%  of  the 
tolerances  in  existence  on  August  2, 
1996.  by  August  2002.  or  about  6.400 
tolerances.  These  tolerances  will  be 
counted  among  reassessments  made 
toward  the  August  2002  review  deadline 
of  FFDCA  section  408(q).  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996.  The  regulatory  actions  in  this 
document  pertain  to  the  revocation  of 
66  tolerances  which  are  coimted  among 
tolerance/exemption  reassessments 
made  toward  the  August  2002  review 
deadline. 

DATES:  This  regulation  is  effective 
September  3.  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0067. 
must  be  received  by  EPA  on  or  before 
August  5,  2002. 

ADDRESSES:  Written  objections  and 
bearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  FV.  of 
theSUPPLEMENTARY  INFORMATION.  To 
ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  ID  number  OPP-2002- 


0067  in  the  subject  line  on  the  first  page 
of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Laura  Parsons.  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW..  Washington.  DC  20460; 
telephone  number:  (703)  305-5776;  e- 
mail  address:  parsons.laura@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

'  You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAtCS 
codes 

Examples  of  poten- 
tially aflected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
^  Documents."  You  can  also  go  directly  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 


ch-html_00/Title_40/40cft-180  OO.html.  a 
beta  site  currently  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0067.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  final  rule  revokes  certain 
tolerances  for  residues  of  methyl 
parathion  and  ethyl  parathion.  The 
Agency  is  amending  40  CFR  180.121 
(whose  tolerances  previously  covered 
both  methyl  parathion  and  ethyl 
parathion)  to  narrow  its  scope  to  the 
remaining  tolerances  for  methyl 
parathion,  and  is  creating  40  CFR 
180.122  to  list  the  remaining  tolerances 
for  ethyl  parathion.  which  expire  on 
December  31.  2005.  In  the  Federal 
Register  of  February  6.  2002  (67  FR 
5553)  (FRL-6815-1).  EPA  issued  a 
proposed  rule  to  revoke  the  tolerances 
listed  in  this  final  rule. 

Parathion  (methyl  and  ethyl) 
tolerances  that  are  revoked  effective  as 
of  September  3.  2002  include:  apricots; 
avocados;  blackberries;  blueberries; 
boysenberries;  clover;  cranberries; 
cucumbers;  currants;  dates;  dewberries; 
eggplants;  endive,  escarole;  figs;  filberts, 
garlic;  goosebeiries;  guavas; 
loganberries;  mangos;  melons;  mustard 
seed;  okra;  olives;  parsnips,  with  or 
without  tops;  parsnip  greens;  peppers; 
pineapples;  pumpkins;  quinces; 
radishes,  with  or  without  tops;  radish 
tops;  raspberries;  safflower  seed;  squash; 
strawberries;  summer  squash;  Swiss 
chard;  and  youngberries. 

The  tolerances  for  sorghum;  sorghum, 
grain,  stover;  sorghum,  grain,  forage  are 
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revoked  from  methyl  are  narrowed  to 
cover  only  ethyl  parathion.  effective 
September  3.  2002.  These  expire  on 

Pecember  31.  2005. 
,    On  Jime  2,  2000  (65  FR  35307)  (FRL- 
6491-9),  EPA  had  proposed  to  revoke 
the  tolerances  for  a  number  of 
iaommodities  listed  in  40  CFR  180.121. 
Although  the  tolerance  for  loganberries 
had  not  been  proposed  for  revocation  in 
that  notice,  the  final  rule  on  January  5, 
2001  (66  FR  1241)  (FRL-6752-6), 
Inadvertently  removed  this  tolerance 
from  40  CFR  180.121.  EPA  formally 

firoposed  revocation  of  the  tolerance  for 
oganberries  on  February  6,  2002.  No 
comments  were  received  requesting  that 
the  tolerance  be  retained. 

Methyl  parathion  tolerances  for  guar 
^ans  and  parsley  are  revoked  effective 
September  3,  2002. 

I    Ethyl  parathion  tolerances  for  apples; 
artichokes;  beets,  greens;  beets,  with  or 
Without  tops;  broccoli.  Brussel  sprouts; 
carrots;  cauliflower;  celery;  cherries; 
collards;  grapes;  kale;  kohlrabi;  lettuce; 
mustard  greens;  nectarines;  peaches; 
pears;  plums,  fresh  prunes;  rutabaga 
tops;  rutabagas,  with  or  without  tops; 
spinach;  tomatoes;  turnip  greens; 
turnips,  with  or  without  tops;  and  vetch 
are  revoked  effective  September  3,  2002. 

The  tolerances  for  almonds;  almond 
hulls;  beets,  sugar:  beets,  sugar,  topsi 
cabbage;  dried  beans;  dried  peas;  peas, 
forage;  grass,  forage;  hops;  oats;  onions; 
peanuts;  pecans;  rice;  sweet  potatoes; 
walnuts;  and  white  potatoes  are 
^larrowed  to  cover  only  methyl 
parathion.  effective  September  3.  2002. 

The  tolerances  for  alfalfa,  fresh; 
alfalfa,  hay;  barley;  com;  com,  forage; 
cotton,  undelinted  seed;  rapeseed; 
sorghum;  sorghum,  grain,  stover; 
sorghum,  grain,  forage;  soybean; 
soybean,  hay;  sunflower,  seed;  and 
wheat  expfre  on  December  31.  2005. 
Except  for  the  tolerances  on  sorghimi 
products  as  noted  above,  these 
tolerances  are  also  narrowed  to  cover 
only  methyl  parathion.  effective 
September  3,  2002. 

These  tolerances  in  or  on  specified 
commodities  listed  above  are  being 
revoked  because  these  pesticides  are  not 
registered  under  FIFRA  for  uses  on 
those  commodities.  The  tolerances 
revoked  by  this  final  rule  are  no  longer 
necessary  to  cover  residues  of  methyl  or 
ethyl  parathion  in  or  on  domestically 
treated  commodities  or  commodities 
treated  outside  but  imported  into  the 
United  States.  Methyl  and  ethyl 
parathion  are  no  longer  used  on  those 
specified  commodities  within  the  * 

United  States,  and  no  one  commented 
in  response  to  the  Febmary  6,  2002  mle 
proposing  these  revocations  that  there 
was  a  need  for  EPA  to  retain  any  of  the 


tolerances  listed  in  the  proposal  to  cover 
residues  in  or  on  imported  foods. 

The  regulatory  actions  in  this 
document  pertain  to  the  revocation  of 
73  tolerances  of  which  66  would  be 
counted  among  tolerance/exemption 
reassessments  made  toward  the  August 
2002  review  deadline.  The  remaining 
seven  tolerances  are  Hot  found  in  the 
current  baseline  total  of  tolerances  to  be 
"reassessed  by  the  2002  deadline. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

It  is  EPA's  general  practice  to  revoke 
tolerances  for  residues  of  pesticide 
active  ingredients  on  crop  uses  for 
which  FIFRA  registrations  no  longer 
exist.  EPA  has  historically  been 
concemed  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless.  EPA 
will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  "import  tolerances,"  are 
necessary  to  allow  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  uiu-egistered 
pesticides  in  order  to  prevent  potential 
misuse. 

C.  When  Do  These  Actions  Become 
Effective? 

These  actions  become  effective  90 
days  following  publication  of  this  final 
rule  in  the  Federal  Register,  although 
some  of  the  ethyl  parathion  tolerances 
will  not  expire  until  December  31.  2005. 
EPA  has  delayed  the  effectiveness  of 
these  revocations  for  90  days  following 
publication  of  this  final  mle  to  ensure 
that  all  affected  parties  receive  notice  of 
EPA's  actions.  Consequently,  the 
effective  date  is  September  3.  2002.  For 
this  final  rule,  tolerances  that  were 
revoked  because  registered  uses  did  not 
exist  concerned  uses  which  have  been 
canceled  for  many  years.  Therefore, 
commodities  containing  t^ese  pesticide 
residues  should  have  cleared  the       ' 
chaimels  of  trade. 

Any  commodities  listed  in  the , 
regulatory  text  of  this  docimient  that  are 
treated  with  the  pesticides  subject  to 
this  final  mle,  and  that  are  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5),  as  established 
by  the  FQPA.  Under  this  section,  any 
residue  of  these  pesticides  in  or  on  such 
food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 


satisfaction  of  FDA  that,  (1)  the  residue 
is  present  as  the  result  of  an  application 
or  use  of  the  pesticide  at  a  time  and  in 
a  manner  that  was  lawful  under  FIFRA. 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  a  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

D.  What  is  the  Contribution  to  Tolerance 
Reassessment? 

By  law.  EPA  is  req\4red  by  August 
2002  to  reassess  66%  of  about  6.400  of 
the  tolerances  in  existence  on  August  2, 
1996.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August  2006. 
As  of  April  29.  2002,  EPA  "has 
reassessed  over  4,140  tolerances.  In  this 
mle,  EPA  is  revoking  a  total  of  73 
tolerances  of  which  66  will  count  as 
reassessments  toward  the  August  2002 
review  deadline  of  FFDCA  section 
408(q),  as  amended  by  FQPA  in  1996. 
The  other  7  tolerances  were  not 
included  in  the  baseline  tolerance  count 
of  6,400  tolerances. 

m.  Are  There  Any  International  Trade 
Issues  Raised  by  this  Final  Action? 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under     • 
FQPA  does  not  dismpt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
conunittee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  Codex  MRLs.  EPA  may 
establish  a  tolerance  that  is  different 
from  a  Codex  MRL;  however,  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  document 
the  reasons  for  departing  from  the 
Codex  level.  EPA's  effort  to  harmonize 
with  Codex  MRLs  is  sununarized  in  the 
tolerance  reassessment  section  of 
individual  REDs.  EPA  has  developed 
guidance  concerning  submissions  for 
import  tolerance  support  (65  FR  35069. 
June  1.  2000)  (FRL-6559-3).  This 
guidance  will  be  made  available  to 
interested  persons.  Electronic  copies  are 
available  on  the  internet  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  then  select 
"Regulations  and  Proposed  Rules"  and 
then  look  up  the  entry  for  this  document 
under  "Federal  Register — 
Environmental  Documents."  You  can 
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also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

IV.  Ob)ections  and  Hearing  Requests 

A.  What  Do  I  Need'to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0067  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  5,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
■  by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St..  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Cltirk  is  (202)  260-4865. 

2.  Objection/hearing  fee  payment.  If 
you  file  an  Qbjection  or  request  a 
hearing,  you  must  also  pay  the  fee 
prescrttwd  by  40  CFR  180.33(i)  or 
request'*  waiver  of  that  fee  pursuant  to 
40  CFR  180.33(m).  You  must  mail  the 
fee  to:  EPA  Headquarters  Accounting 
Operations  Branch.  Office  of  Pesticide 
Programs,  P.O.  Box  360277M, 
•   Pittsburgh,  PA  15251.  Please  identify 
the  fee  submission  by  labeling  it 
"Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 


the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  rV.A.,  you  should  also  send  a  copy 
of  yoxn  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0067,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


V.  Regulatory  Assessment 
Requirements 

This  final  rule  will  revoke  tolerances 
established  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  type  of  action 
(i.e.,  a  tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist)  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4, 1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  final  rule  is  not  subject 
to  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply,         * 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4),  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629. 
February  16, 1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  ^ould  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  nvunber  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17, 1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
fisted  in  this  rule,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically,  as 
per  the  1997  notice,  EPA  has  reviewed 
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i^s  available  data  on  imports  and  foreign 
[Jesticide  usage  and  concludes  that  there 
is  a  reasonable  international  supply  of 
food  not  treated  with  canceled 
pesticides.  Furthermore,  the  Agency 
knows  of  no  extraordinary 
circumstances  that  exist  as  to  the 
present  revocations  that  would  change 
EPA's  previous  analysis. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism{64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implicationsX^"Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 


that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as  * 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultinal  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  20.  2002. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is        ' 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.121  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§180.121 
residues. 


Methyl  parathion;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  parathiftn  O,  O-Dimethyl-O- 
p-nitrophenyl  thiophosphate  (the 
methyl  homolog  of  parathion)  in  or  on 
the  following  raw  agricultural 
commodities: 


Commodity 

Parts  per  million 

Alfalfa,  fresh 

Alfalfa,  hay 

Almond 

Almond,  hull 

Barley 

Bean,  dried  

Beet,  sugar  

Beet,  sugar,  top  .... 

Cabbage 

Corn  

Com,  forage 

Cotton,  seed  

Grass,  forage 

Hop  

Oat 

Onion  

Peanut  

Pea.  dried  

Pea,  forage 

Pecan  

Potato  

Rape,  seed  

1.25 
5.0 
0.1 
3.0 
1.0 
1.0 
0.1 
0.1 
1.0 

i.a 

1.0 
0.75 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
0.1 
0.1 
02 

Rice 

Soybean 

Soybean,  hay 

Sunflower,  seed  .... 

Sweet  potato 

Walnut 

Wheat  

1.0 
0.1 
1.0 
0.2 

0.1 
0.1 
1.0 

3.  Section  180.122  is  added  to  read  as 
follows: 

§  1 80.1 22    Parattilor);  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  parathion  [O.  O-Diethyl-O-p- 
nitrophenyl  thiophosphate)  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 


Parts  per  million 


Alfalfa,  fresh 

Alfalfa,  hay 

Barley 

Com  

Com,  forage 

Cotton,  seed  ....*.. 

Rape,  seed  

Sorghum  

Sorghum,  fodder 
Sorghum,  forage 


1.25 
5.0 
1.0 
1.0 
1.0 

0.75 
0.2 
0.1 
3.0 
3.0 


Expiration/Revocation  Date 

12/31/05 

12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
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Commodity 

Soybean  

Soybean,  hay 

Sunflower,' seed 

Wheat 


Parts  per  million 


0.1 
1.0 
0.2 

1.0 


Expiration/Revocation  Date 


12/31/05 
12/31/05 
12/31/05 
12/31/05 


Od)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

[FR  Doc.  02J)i3519  Filed  6-4-02;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 
[FTR  Amendment  105] 
RIN3090-AH62 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 
action:  Final  rule. 

SUMMARY:  To  improve  the  ability  of  the 
per  diem  rates  to  meet  the  lodging 
demands  of  Federal  travelers  to  high 
cost  travel  locations,  the  General 
Services  Administration  (GSA)  has 
integrated  the  contracting  mechanism  of 
the  new  Federal  Premier  Lodging 
Program  (FPLP)  into  the  per  diem  rate- 
setting  process.  An  analysis  of  FPLP 
contracting  actions  and  the  lodging  rate 
siuvey  data  reveals  that  the  maximum 
per  diem  rate  for  the  State  of  Maryland, 
city  of  Baltimore  including  Baltimore 
County,  and  Lexington  Park/ 
Leonardtovvn/Lusby,  including  St. 
Mary's  and  Calvert  Counties;  and  the 
State  of  Tennessee,  city  of  Memphis 
including  Shelby  County,  should  be 
increased:  and  the  maximum  per  diem 
rate  for  State  of  Alabama,  city  of 
Montgomery,  including  Montgomery 
County,  should  be  decreased  to  provide 
fpr  the  reimbursement  of  Federal 
employees'  lodging  expenses  covered  by 
the  per  diem.  This  final  rule  increases 
the  maximum  lodging  amounts  in  the 
prescribed  areas. 
EFFECTIVE  DATE:  May  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joddy  P.  Gamer,  Office  of 


Govemmentwide  Policy,  Travel 
Management  Policy,  at  202-501-4857. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  the  past,  properties  in  high  cost 
travel  areas  have  been  under  no 
obligation  to  provide  lodging  to  Federal 
travelers  at  the  prescribed  per  diem  rate. 
Thus,  GSA  established  the  FPLP  to 
contract  directly  with  properties  in  high 
cost  travel  markets  to  make  available  a 
set  number  of  rooms  to  Federal  travelers 
at  contract  rates.  FPLP  contract  results 
along  with  the  lodging  survey  data  are 
integrated  together  to  determine 
reasonable  per  diem  rates  that  more" 
accurately  reflect  lodging  costs  in  these 
areas.  In  addition,  the  FPLP  will 
enhance  the  Government's  ability  to 
better  meet  its  overall  room  night 
demand,  and  allow  travelers  to  find 
lodging  close  to  where  they  need  to 
conduct  business.  After  an  analysis  of 
this  additional  data,  the  maximum 
lodging  amounts  are  being  changed  in 
Montgomery.  Alabama;  Memphis. 
Teimessee;  Baltimore,  Maryland;  and 
Lexington  Park/Leonardtown/Lusby, 
Maryland. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  conunent;  therefore,  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  record  keeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq. 


E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  41  CFR  Chapter  301 

Govemment  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709,  41 
CFR  chapter  301  is  amended  as  follows: 

CHAPTER  301— TEMPORARY  DUTY  (TOY) 
TRAVEL  ALLOWANCES 

1.  In  Chapter  301,  amend  the  table  in 
Appendix  A  as  follows: 

a.  At  the  entry  for  Montgomery. 
Alabama,  including  Montgomery 
County,  the  column  entitled  "Maximum 
lodging  amount"  is  revised  to  read  "57" 
and  the  column  entitled  "Maximum  per 
diem  rate"  is  revised  to  read  "95". 

b.  At  the  entry  for  Baltimore. 
Maryland,  including  Baltimore  County, 
the  column  entitled  "Maximum  lodging 
amount"  is  revised  to  read  "137"  and 
the  column  entitled  "Maximum  per 
diem  rate"  is  ret'ised  to  read  "179". 

c.  At  the  entries  for  Lexington  Park/ 
Leonardtown/Lusby,  Maryland, 
including  St.  Mary's  and  Calvert 
Counties,  the  column  entitled 
"Maximum  lodging  amount"  is  revised 
to  read  "72"  and  the  column  entitled 
"Maximum  per  diem  rate"  is  revised  to 
read  "106". 

d.  At  the  entry  for  Memphis. 
Tennessee,  city  of  Memphis,  including 
Shelby  County,  the  column  entitled 
"Maximum  lodging  amount"  is  revised 
to  read  "75"  and  the  column  entitled 
"Maximum  per  diem  rate"  is  revised  to 
read  "113". 

The  revised  pages  containing  the 
amendments  to  the  table  set  forth  above 
read  as  follows: 

Appendix  A  to  Chapter  301 — 
Prescribed  Maximum  Per  Diem  Rates 
for  CONUS 

***** 

MLUNG  COOE  682&-14-P 


Federal  Register / Vol.  67,  No.  108 /Wednesday,  June  5,  2002 /Rules  and  Regulations  38605 


Per  diem  locality- 


Key  city' 


County  and/or  other  defmed  location  ^  ' 


Maximum 

lodging 

amount 

{nmn 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


CONUS,  Sundard  rate: 

55 

30 

85 

(Applies  to  all  locations  within  CONUS  not  specifically  listed  below  or  encompassed 
by  the  boundary  definition  of  a  listed  point    However,  the  sundard  CONUS  rate 
applies  to  all  locations  within  CONUS.  including  those  defined  below,  for  certain 
relocation  subsistence  allowances.  See  parts  302-2,  302-4,  and  302-5  of  this  subtitle  ) 

ALABAMA 

Birmingham 

Jefferson 

59 

38 

97 

Decatur 

Morgan 

69 

30 

99 

.    Gulf  Shores 

Baldwin 

(May  15-September4) 

101 

34 

135 

(September  5-Mav  14) 

64 

34 

98 

Huntsville 

Madison 

70 

38 

108 

Montgomery 

Montgomery 

57 

38 

95 

. 

ARIZONA 

Casa  Grafide 

Pinal 

(January  1 -April  30) 

80 

34 

114 

(May  1 -December  31) 

65 

34 

99 

Chinle 

Apache 

(May  1 -October  31) 

98 

34 

132 

(November  1 -April  30) 

55 

34 

89 

Flagstaff 

All  points  in  Coconino  County  not  covered 
under  Grand  Canyon  per  diem  area 

(May  1 -October  31) 

67 

34 

101 

(November  1 -April  30) 

55 

34 

89 

Grand  Canyon 

All  points  in  the  Grand  Canyon  National  Park 
and  Kaibab  National  Forest  within  Coconino 
County 

V 

(May  1 -October  21) 

106 

42 

148 

(October  22  -April  30) 

94 

42 

136 

Kayenta 

Navajo 

(Apnl  15-October  15) 

98 

30 

128 

(October  16-April  14) 

65 

30 

95 

Phoenix/Scottsdale 

Maricopa 

(January  l-April  15) 

107 

42 

149 

(April  16-May31) 

79 

42 

121 

(June  1 -August  31) 

59 

42 

101 

(September  1  -December  3 1 ) 

90 

42 

132 

Tucson 

Pima  County;  Davis-Monthan  AFB 

(January  1 -April  15) 

85 

38 

123 

(April  16-December31) 

58 

38 

% 

Yuma 

Yuma 

68 

34 

102 

ARKANSAS 

Hot  Springs 

Garland 

60 

30 

90 
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Per  diem  locality: 

• 

Key  city' 

•! 

Maximum 
lodging 
amount 

(room         +       M&IE 
rau                   rate 
only — no                (b) 
taxes) 
(a) 

= 

Maximum 

per  diem 

rate* 

(c) 

County  and/or  other  defined  location  ^  ' 

^ 

- 

Gonzales 

Ascension  Parish 

59 

34 

93 

Lake  Charles 

Calcasieu  Parish 

70 

34 

104 

New  Orleans/St.  Bernard 

Orleans.  St.  Beniard,  Plaquemine  and  Jefferson 
Parishes 

(January  1-May31) 

139 

42 

181 

(June  1 -December  31) 

89 

42      . 

131 

Shreveport/Bossier  City 

Caddo 

60 

38 

98 

SUdell 

St  Tammany 

65 

30 

95 

St  Francisville 

West  Feliciana 

75 

38 

113 

- 

MAINE 

» 

Bar  Harbor 

Hancock 

~ 

(June  15-Oclober  15) 

110 

38 

148 

(October  16-June  14) 

89 

38 

127 

,    - 

Bath 

Sagadahoc 

(May  1 -October  31) 

61 

34 

95 

(November  1 -April  30) 

55 

34 

89 

Kennebunk/Kittery/Sanford 

York 

(Junel5-October31) 

129 

38 

167       ' 

(November  1-June  14) 

69  . 

38 

107 

Portland 

Cumberland 

(Julv  1 -October  31) 

119 

38 

157 

(November  1 -June  30) 

79 

38 

117 

Rockpon 

Knox 

(July  l-AuKust26) 

87 

42 

129 

(August  27-June  30) 

55 

42 

97 

Wiscasset 

Lincoln 

(Julv  1 -October  31) 

99 

38 

137 

(November  1  -June  30) 

72 

38 

110 

MARYLAND 

, 

• 

(For  the  counties  of  Montgomery 
and  Prince  Georges,  see  District  of 
Columbia.) 

• 

Annapolis 

Anne  Arundel 

90 

42 

132 

Baltimore 

Baltimore 

137 

42 

179 

Columbia           ^ 

Howard 

110 

42 

152 

Frederick 

Frederick 

65 

30 

95 

Grasonville 

Queen  Annes 

75 

38 

113 

Harford  County 

Harford  County 

104 

38 

142 

Lexington  Park/ 
Leonardtown/Lusby 

St.  Mary's  and  Calvert 

72 

34 

106 

Ocean  City 

Worcester 

(June  15 -October  31)      ♦ 

144 

46 

190 

(November  1-June  14) 

59 

46 

105 

.  St  Michaels 

Talbot 

100 

42 

142 

MASSACHUSETTS 

* 

Andover 

Essex 

109 

38 

147 

• 

Boston 

Suffolk 

159 

46 

205 

- 

Cambridge 

Middlesex  (except  Lowell) 

159 

46 

205 

- 
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Per  diem  locahty: 
1 

• 

Key  city'                                               County  and/or  other  defined  location  ". ' 

Maximum 
lodging 
amount 

(rOMB 

rate 

only — no 

Uxcs) 

(a) 

+ 

M&IE 
rate 

(b) 

= 

Maximum 

per  diem 

rate* 

(C) 

r 

(April  1  -December  3 1 ) 

(January  1 -March  31) 

79 

42 

121 

Nonh  Kingstown 

Washington 

89 

30 

119 

Providence 

Providence 

89 

42 

131 

SOUTH  CAROLINA 

Aiken 

Aiken 

65 

30 

95 

Charleston/Berkeley  County 

Charleston  and  Berkeley 

99 

42 

141 

Columbia 

Richland 

65 

30 

95 

Greenville 

Greenville 

65 

38 

103 

Hilton  Head 

Beaufort 

(March  IS-September  30) 

V 

95 

42 

137 

(October  1 -March  14) 

75 

42 

117 

Myrtle  Beach 

Horry  County;  Mynle  Beach  AFB              * 

(March  1 -November  30) 

99 

42" 

141 

(December  1 -February  28) 

59 

42 

101 

\ 

SOUTH  DAKOTA 

Custer 

Custer 

(June  15-August  19) 

70 

30 

100 

(August  20-June  14) 

55 

30 

85 

Hot  Springs 

Fall  River 

(June  15-October  15) 

108 

30 

138 

(October  16-June  14) 

79 

30 

109 

Rapid  City 

Pennington 

(May  15-September30) 

99 

34 

133 

(October  I -May  14) 

55 

34 

89 

Sturgis 

Meade                              * 

(June  15-Auj;ust  IS) 

79 

30 

109 

(August  16-June  14) 

55 

30 

85 

TENNESSEE 

Alcoa/Townsend 

Blount 

63 

34 

97 

Gatlinburg 

Sevier 

(May  1 -October  31) 

78 

38 

116 

(November  1 -April  30) 

70 

38 

108 

Memphis 

Shelby 

75 

38 

113 

Murfreesboro 

Rutherford 

57 

30 

87 

Nashville 

Davidson 

82 

42 

124 

Williamson  County 

Willamson 

60 

30 

90 

TEXAS 

Amarillo 

Potter 

57 

30 

87 

Arlington 

Tanant 

77 

34 

III 

Austin 

Travis 

80 

38 

118 

Bryan 

Brazos  (except  College  Suiion) 

60 

30 

90 

College  Station 

City  limits  of  College  Station  (see  Brazos 
County) 

69 

34 

103 

Corpus  Christi 

Nueces 

59 

38 

97 

Dallas 

Dallas 

89 

46 

135 

El  Paso 

El  Paso 

78 

38 

116 
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Dated:  May  16,  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

[FR  Doc.  02-13166  Filed  6-4-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  020409080-21 34-03;  I.D. 
052402C] 

RIN  0648-AP78 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Northeast 
Multispecies  Fishery 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  NMFS  publishes  this  interim 
final  rule  to  amend  the  regulations 
governing  the  Northeast  multispecies 
fishery  to  bring  them  into  compliance 
with  a  Court  Order.  On  May  23,  2002, 
the  U.S.  District  Court  for  the  District  of 
Columbia  (Court)  issued  an  Order  in 
Conservation  Law  Foundation,  et  al.  v. 
£vans,  et  al.,  which  granted  the  motions 
for  reconsideration  submitted  to  the 
Court  by  NMFS  and  several  other 
parties  to  the  lawsuit  in  response  to  the 
Court's  April  26,  2002,  Remedial  Order. 
In  granting  the  motion  for 
reconsideration,  the  Coiul  ordered 
NMFS  to  implement,  by  June  1.  2002.  an 
amended  interim  rule  to  bring  the 
regulations  into  conformance  with  the 
Settlement  Agreement  Among  Certain 
Parties  (Settlement  Agreement)  that  was 
filed  earlier  with  the  Court.  Therefore. 
NMFS  is  making  the  following  changes 
to  the  regulations:  The  year-roimd 
Cashes  Ledge  East  and  Cashes  Ledge 
West  Area  Closures  (blocks  128  and 
130)  are  removed;  the  requirement  to 
use  a  minimum  of  6-inch  (15.2-cm) 
spacing  between  the  fairlead  rollers  of 
de-hooking  gear  ("crucifiers")  is 
removed;  and  the  minimum  fish  size  for 
cod  that  may  be  lawfully  sold  is 
decreased  from  22  inches  (55.9  cm)  to 
19  inches  (28.3  eta). 

DATES:  Effective  June  1.  2002.  except  for 
an  amendment  to  §  648.83  paragraph 
(a)(3),  which  is  effective  from  June  1. 


2002.  through  July  31.  2002.  Comments 
on  this  interim  final  rule  must  be 
received  no  later  than  5  p.m..  local  time, 
on  July  5,  2002. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  National  Marine 
Fisheries^ervice,  One  Blackburn  Drive, 
Gloucester.  MA  01930.  Mark  the  outside 
of  the  envelope,  "Comments  on  the  June 
Interim  Final  Rule  for  Groundfish." 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Warren.  Fishery  Policy  Analyst, 
phone:  978-281-9347.  fax:  978-281- 
9135;  email:  thomas.warTen@noaa.gov 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  28,  2001,  a  decision  was 
rendered  by  the  Court  on  a  lawsuit 
brought  by  the  Conservation  Law 
Foundation  (CLF).  Center  for  Marine 
Conservation.  National  Audubon 
Society  and  Natural  Resources  Defense 
Council  against  NMFS  (Conservation 
Law  Foundation,  et  aL,  v.  Evans,  Case 
No.  00CVO1134.  (D.D.C..  December  28, 
2001)).  The  lawsuit  alleged  that 
Framework  Adjustment  33  to  the 
Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP) 
violated  the  overfishing,  rebuilding  and 
bycatch  provisions  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (18  U.S.C.  1801  et 
seq.),  as  amended  by  the  Sustainable 
Fisheries  Act  (SFA).  The  Court  granted 
Plaintiffs'  Motion  for  Summary 
Judgment  on  all  coimts.  The  Court  had 
not  yet  imposed  a  remedy,  but  it  did  ask 
the  parties  to  the  lawsuit  to  propose 
remedies  consistent  with  the  Court's 
findings.  Additional  background  on  the 
lawsuit  is  contained  in  the  preamble  to 
the  interim  rules  published  by  NMFS  on 
April  29,  2002  (67  FR  21140)  and  May 
6,  2002  (67  FR  30331)  and  is  not 
repeated  here. 

From  April  5-9,  2002.  Plaintiffs, 
Defendants  and  Interveners  engaged  in 
Court-assisted  mediation  to  try  to  agree 
upon  mutually  acceptable  short-term 
and  long-term  solutions  to  present  to  the 
Court  as  a  possible  settlement.  Although 
these  discussions  ended  with  no 
settlement,  several  of  the  parties 
continued  mediation  and  filed  with  the 
Court  a  Settlement  Agreement  on  April 
16.  2002.  In  addition  to  NMFS.  the 
parties  signing  the  agreement  include 
CLF,  which  is  one  of  the  plaintiff 
conservation  groups,  all  four  state 
interveners,  and  two  of  three  industry 
intervenors. 


In  order  to  ensure  the  implementation 
of  protective  management  measures  by 
May  1,  2002,  NMFS.  notwithstanding 
that  the  Coixrt  had  not  yet  issued  its 
Remedial  Order,  filed  an  interim  final 
rule  with  the  Office  of  the  Federal 
Register  on  April  25.  2002.  for 
publication  on  April  29.  2002.  The 
interim  final  rule  that  was  published  on 
April  29,  2002.  implemented  measures 
identical  to  the  short-term  measures 
contained  in  the  Settlement  Agreement 
filed  with  the  Court. 

On  April  26,  2002,  the  Court  issued  a 
Remedial  Order  that  ordered  the 
promulgation  of  two  specific  sets  of 
management  measures-one  to  be 
effective  from  May  1.  2002,  to  July  31, 
2002.  and  the  other  ft-om  August  1, 
2002.  until  promulgation  of  Amendment 
13  to  the  FMP.  The  Court-ordered 
measures  for  the  first  set  of  measures 
were,  in  the  majority,  identical  with 
those  contained  in  the  Settlement 
Agreement  and  the  measures  contained 
in  NMFS'  April  29,  2002,  interim  final 
rule.  However,  the  Court-ordered 
measures  included  additional 
provisions  and  an  accelerated  schedule 
of  effectiveness  for  all  measures,  which 
were  not  contained  in  either  the 
Settlement  Agreement  or  the  April  29, 
2002.  interim  final  rule.  According  to 
the  Court,  these  additional  provisions 
were  included  to  strengthen  the 
Settlement  Agreement  provisions  "in 
terms  of  reducing  overfishing  and 
minimizing  bycatch  without  risking  the 
lives  of  fishermen  or  endangering  the 
futiue  of  their  communities  and  their 
way  of  life"  (Remedial  Order,  p. 13). 
Further,  the  Court  ordered  that  NMFS 
publish  in  the  Federal  Register,  as 
quickly  as  possible,  an  "amended 
interim  rule  and  an  amended  second 
interim  rule"  that  would  "include  the 
departures  from  the  Settlement 
Agreement  incorporated  in  the 
Remedial  Order."  To  comply  with  the 
Court  Order.  NMFS  published  a  second 
interim  final  rule  ("amended  interim 
rule")  to  modify  the  measures 
implemented  through  the  April  29, 
2002,  interim  final  rule  and  to  accelerate 
the  effectiveness  of  the  gear  restrictions, 
as  required  by  the  Remedial  Order. 

Because  the  Court's  Remedial  Order 
was  not  entirely  consistent  with  the 
terms  of  the  Settlement  Agreement, 
NMFS.  CLF.  and  the  Intervenors  filed 
motions  for  reconsideration  with  the 
Court,  requesting  that  the  Court 
implement  the  terms  of  the  Settlement 
Agreement  without  change.  On  May  23. 
2002.  the  Court  issued  an  Order  granting 
the  motions  for  reconsideration  on  the 
basis  that  "the  important  changes  made 
by  the  Court  in  the  complex  and 
carefully  crafted  Settlement  Agreement 
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Among  Certain  Parties  ...  would 
produce  unintended  consequences." 
The  Court  ordered  that  the  Settlement 
Agreement  be  implemented  according  to 
its  terms;  that  the  Secretary  of 
Commerce  (Secretary)  publish  an 
interim  rule,  effective  no  later  than  June 
1.  2002.  to  reduce  overfishing  in  the  first 
quarter  of  the  2002-2003  fishing  year; 
that  the  Secretary  publish  another 
interim  rule  to  be  effective  no  later  than 
August  1,  2002,  to  reduce  overfishing 
beginning  with  the  second  quarter  of  the 
2002-2003  fishing  year,  and  continuing 
until  implementation  of  Amendment  13 
to  the  FMP,  which  complies  with  the 
overfishing,  rebuilding,  and  bycatch 
provisions  of  the  SFA;  and  that,  no  later 
than  August  22.  2003,  the  Secretary 
promulgate  such  an  amendment  to  the 
PMP. 


Changes  to  Management  Measures 

II  Through  this  interim  final  rule, 
NMFS,  on  behalf  of  the  Secretary,  makes 
the  changes  ordered  by  the  Court  to  be 
implemented  by  June  1.  2002,  and  thus 
brings  the  regulations  governing  the 
Northeast  multispecies  fishery  into  full 
conformance  with  the  terms  of  the 
Settlement  Agreement.  Specifically, 
three^  measures  that  were  not  in  the 
Settlement  Agreement,  but  that  were 
ordered  by  the  April  26.  2002,  Remedial 
Order  and  implemented  by  the  May  6. 
2002,  interim  final  rule,  are  removed 
from  the  regulations.  They  are: 

1 .  The  year-round  Cashes  Ledge  East 
and  Cashes  Ledge  West  Area  Closures 
(blocks  128  and  130); 

2.  The  requirement  to  use  a  minimum 
of  6-inch  (15.2-cm)  spacing  between 
the  fairlead  rollers  of  de-hooking  gear 
("crucifiers");  and 

3.  The  22-inch  (55.9-cm)  minimum 
fish  size  limit  for  cod  that  may  be 
lawfully  sold  (the  minimum  size  limit 
for  cod  that  may  be  lawfully  sold  is 
decreased  to  19  inches  (28.3  cm), 
consistent  with  the  regulations  that 
were  in  place  prior  to  the  Court's 
Remedial  Order). 

Classification 

This  rulemaking  is  required  to  be 
made  effective  by  June  1,  2002,  by  the 
May  23.  2002.  Order  issued  by  the  Court 
in  Conservation  Law  Foundation,  et  al., 
V.  Evans.  Case  No.  00CV01134  (D.D.C.. 
Dec.  28,  2001).  This  Order  leaves  NMFS 
with  no  discretion  as  to  whether  or 
when  to  promulgate  this  interim  final 
rule. 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866.  NMFS  has  not  prepared  an 
assessment  of  the  potential  costs  and 
benefits  of  this  rule  as  required  by  the 
Executive  Order.  However,  in  the  April 


29.  2002.  interim  final  rule,  which 
implemented  the  short-term  measures 
contained  in  the  Settlement  Agreement, 
NMFS  conducted  an  assessment  of  the 
potential  costs  and  benefits  of  the 
measures  contained  in  that  rule. 
Accordingly,  the  analyses  contained  in 
the  April  29,  2002.  interim  final  rule 
continue  to  be  pertinent  as  NMFS  is 
implementing  the  management 
measures  contained  in  the  Settlement 
Agreement.  This  interim  final  rule  will 
relieve  restrictions  on  the  fishing 
industry. 

Because  the  Court  mandated  on  May 
23,  2002.  that  this  rule  must  be  made 
effective  by  June  1.  2002.  it  is 
impracticable  for  NMFS  to  provide  prior 
notice  and  an  opportunity  for  public 
comment.  Such  procedures  would 
prevent  NMFS  from  timely 
implementation  of  the  Court's  order. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries  (AA)  finds 
that  there  exists  good  cause  to  waive  the 
notice  and  comment  requirements  of  the 
Administrative  Procedure  Act  pursuant 
to  5  U.S.C.  553(b)(B).  The  AA  is  also 
waiving  the  30  day  delay  in  effective 
date  under  5  U.S.C.(d)(l).  as  this  rule 
relieves  a  restriction  on  the  fishing 
industry. 

Since  notice  and  an  opportunity  for 
public  comment  are  not  required  for  this 
rule  by  5  U.S.C.  553.  or  any  other  law, 
this  rule  is  not  subject  to  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act.  As  such,  no  regulatory 
flexibility  analysis  is  required  for  this 
rulemaking,  and  none  has  been 
prepared.  5  U.S.C.  603. 

List  of  Subjects  in  50  CFR  Fart  648 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  31,  2002. 
)olin  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisfieries 
Service. 

For  the  reasons  stated  in  the 
preamble.  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Autliority:  16  U.S.C.  1801  et  seq. 
§648.14    [Amended] 

2.  In  §648.14.  paragraphs  (a)(149) 
through  (151)  are  removed. 

§648.80    [Amended] 

3.  In  §648.80,  paragraph  (n)(6)  is 
removed. 


4.  In  §648.81.  the  heading  of 
paragraph  (u)  and  paragraph  (u)(l)  are 
revised  to  read  as  follows: 

§648.81    Closed  areas. 


(u)  Cashes  Ledge  Closure  Area.  (1)  No 
fishing  vessel  or  person  on  a  fishing 
vessel  may  enter,  fish  in,  or  be  in,  and 
no  fishing  gear  capable  of  catching  NE 
multispecies.  unless  otherwise  allowed 
in  this  part,  may  be  in,  or  on  board  a 
vessel  in,  the  area  known  as  the  Cashes 
Ledge  Closure  Area,  as  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated,  except  as 
specified  in  paragraphs  (s)  and  (u)(2)  of 
this  section: 

CASHES  LEDGE  CLOSURE  AREA^ 


Point 

N,  Lat. 

W.  Long. 

CL1 

43">07' 

69°02' 

CL2 

42°49.5' 

68''46' 

CL3 

42°46.5' 

68°50.5' 

CL4 

42°43.5' 

68'^58.5' 

CL5 

42''42.5' 

69°17.5' 

CL6 

42=49.5' 

69°26' 

CL1 

43°07' 

69°02' 

^A  chart  depicting  this  area  is  available  from 
the  Regional  Administrator  upon  request  (see 
Table  1  to  §600  502  of  this  chapter) 


5.  In  §648.83.  paragr^h  (a)(3)  is 
revised  to  read  as  follows  (paragraph 
(a)(3)  expires  on  July  31.  2002): 

§  648.83    Multispecies  minimum  fish  sizes. 

(a)  *  *  * 

(3)  Minimum  fish  sizes  for 
recreati(Tnal  vessels  and  charter/party 
vessels  that  are  not  fishing  under  a  NE 
multispecies  DAS  are  specified  in  § 
648.89.  Except  as  provided  in  §  648.17. 
all  other  vessels  are  subject  to  the 
following  minimum  fish  sizes, 
determined  by  total  length  (TL): 

MINIMUM  FISH  SIZES  (TL)  FOR 
COMMERCIAL  VESSELS 


Species 


Sizes  (inches) 


Cod             *  19  (48.3  cm) 

Haddock  19  (48.3  cm) 

Pollock  19  (48.3  cm) 

Witch  flounder  (gray  sole)  1.4  (35.6  cm) 

Yellowtail  flounder  1 3  (33.0  cm) 

American  plaice  (dab)  14  (35.6  cm) 

Atlantic  halibut  36  (91 .4  cm) 

Winter  flounder  (blackback)  12  (30.5  cm) 

Redfish  9  (22.9  cm) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  putilic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tfie  adoption  of  the  final 
njles. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[ReleaM  No.  34-46002;  Rto  No.  S7-18-02] 

RIN3235-AI52 

Repeal  of  Options  Trade-Through 
Disclosure  Rule 

agency:  Seciihties  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
^  is  proposing  to  repeal  its  rule  that 
^  requires  a  broker-dealer  to  disclose  to  its 
customer  when  the  customer's  order  for 
listed  options  is  executed  at  a  price 
inferior  to  a  better  published  quote, 
unless  the  transaction  was  effected  on  a 
market  that  is  a  participant  in  an 
intermarket  options  linkage  plan 
approved  by  the  Commission  or  the 
customer  order  wasexecuted  as  part  of 
a  block  trade,  because  the  Commission 
preliminary  believes  that,  due  to 
changed  circimistances,  this  rule  is  no 
longer  needed. 

DATES:  Comments  should  be  submitted 
on  or  before  July  22,  2002. 
ADDRESSES:  All  comments  should  be 
•    submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  U.S. 
Securities  and  Exhange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
e-mail  address:  rule-cominents@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-18-02;  this  file  number  should 
be  included  on  the  subject  line  if  E-mail 
is  used.  Comment  letters  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  at  the  same  address. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www.sec.gov).  The  Commission  does  not 
edit  personal  identifying  information, 
such  as  names  or  e-mail  addresses,  from 
'electronic  submissions.  Submit  only  the 


information  you  wish  to  make  publicly 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Flynn,  Assistant  Director,  at 
(202)  942-0075,  Patrick  Joyce,  Special 
Counsel,  at  (202)  942-0779,  and  Jennifer 
Lewis,  Attorney,  at  (202)  942-7951, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-1001. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Discussion  of  Proposed  Repeal  of  the 
Trade-Through  Disclosure  Rule 

A.  Background 

B.  Commission's  Response  to  Intermarket 
Trade-Throughs  of  Customer  Orders  in 
the  Options  Markets 

C.  Amendments  to  the  Linkage  Plan 
Q.  Request  for  Comment 

in.  Paperwork  Reduction  Act 

IV.  Costs  and  Benefits  of  the  Proposed  Repeal 

of  the  Trade-Through  Disclosure  Rule 

A.  Costs 

B.  Benefits 

V.  Consideration  of  the  Burden  on 

Competition,  and  Promotion  of 
Efficiency,  Competition  and  Capital 
Formation 

VI.  Initial  Regulatory  Flexibility  Analysis 

A.  Reasons  for  the  Proposed  Action 

B.  Objectives  and  Legal  Basis 

C.  Small  Entities  Subject  to  the  Rules 

D.  Reporting,  Recordkeeping,  and  other 
Compliance  Requirements 

E.  Duplicative,  Overlapping,  or  Conflicting 
Federal  Rules 

F.  Significant  Alternatives 

G.  Solicitation  of  Conunents 

VII.  Statutory  Authority 

I.  Discussion  of  Proposed  Repeal  of  the 
Trade-Through  Disclosure  Rule 

A.Background 

Section  llA  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")'  sets  forth  Congress  findings 
concerning  the  establishment^f  a 
national  market  system.  Congress  found 
that  it  was  in  the  public  iilterest,  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets,  to  assure  the 
availability  of  quote  and  transaction 
information  to  brokers,  dealers,  and 
investors  and  "the  practicability  of 
brokers  executing  investors"  orders  in 
the  best  market.  "^  Congress  believed 


that  linking  all  of  the  markets  for 
qualified  securities  would  "foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors'  orders,  and 
contribute  to  best  execution  of  such 
orders."^ 

Recognizing  that  there  were 
significant  differences  among  the 
markets  for  various  types  of  seciuities, 
Congress  granted  the  Commission  broad 
powers  to  implement  a  national  market 
system  without  forcing  all  securities 
markets  into  a  single  mold.'* 
Accordingly,  the  Commission 
recognized  and  classified  markets, 
firms,  and  securities  as  appropriate  or 
necessary  in  the  public  interest  or  for 
the  protection  of  investors.'' 

Many  of  the  national  market  system 
initiatives  were  implemented  in  the 
equities  markets  at  a  time  when 
standardized  options  trading  was 
relatively  new.^  Therefore,  die 
Commission  deferred  applying  many  of 
the  national  market  system  initiatives  to 
options  to  give  options  trading  an 
opportunity  to  develop.  With  the  onset 
of  widespread  multiple  trading  in 
options,  beginning  in  August  1999,  the 
Commission  became  increasingly 
concerned  about  customer  orders  that 
are  sent  to  one  exchange  being  executed 
at  prices  inferior  to  quotes  published  by 
another  market.  For  that  reason,  the 
Commission  took  several  actions 
described  below,  including  adopting  the 


•  15  U.S.C.  78k-l. 

^Section  llA(a)(l)(tHof  the  Exchange  Act,  15 
U.S.C.  78k-l(a)(l)(C). 


3  Section  llA(a)(l)(D)  of  the  Exchange  Act.  15 
U.S.C.  78k-l(a)(l)(D). 

*  Senate. Committee  on  Banking,  Housing,  and 
Urban  Affairs,  Report  to  Accompany  S.  249,  S.  Rep. 
94-75,  94th  Cong.,  1st  Sess.  7  (1975)  ("Senate 
Report").  See  also  Committee  of  Conference,  Report 
to  Accompany  S.  249,  H.R.  Rep.  No.  94-229,  94th 
Cong.,  1st  Sess.  2  (1975)  ("Conference  Report").  The 
Committee  of  Conference  stated  that  the  unique 
characteristics  of  securities  other  than  common 
stocks  may  require  different  treatment  in  a  national 
market  system. 

5  Section  llA(a)(2)  of  the  Exchange  Act 
authorizes  the  Commission  to  designate,  by  rule, 
securities  qualified  for  trading  in  the  national 
market  system.  15  U.S.C.  78k-l  (a)(2). 

<^  The  trading  of  standardized  options  on 
securities  exchanges  began  in  1973  with  the 
organization  of  the  Chicago  Board  Options 
Exchange  ("CBOE")  as  a  national  securities 
exchange.  See  Securities  Exchange  Act  Release  No. 
9985  (February  1, 1973),  1  S.E.C.  Doc.  11  (February 
13,  1973).  Currently,  the  American  Stock  Exchange 
("Amex").  the  CBOE,  the  International  Securities 
Exchange  ( "ISE"),  the  Pacific  Exchange  ("PCX"), 
and  the  Philadelphia  Stock  Exchange  ("Phlx") 
(collectively,  "Options  Exchanges")  are  the  only 
national  securities  exchanges  that  trade 
standardized  options. 
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Trade-Through  Disclosure  Rule  in 
November  2000. 

B.  Commission 's  Resj}onse  to 
Intermarket  Trade-Throughs  of 
Customer  Orders  in  the  Options  Markets 

Because  of  concerns  about  the 
increasing  likelihood  of  intermarket 
trade-throughs  of  customer  orders  in  the 
options  markets  following  the 
widespread  expansion  of  multiple 
trading,  in  October  1999  the 
Commission  ordered  the  Options 
Exchanges  to  work  together  to  file  a 
national  market  system  plan  for  linking 
the  options  markets.''  To  comply  with 
this  order,  Amex,  CBOE,  and  ISE 
submitted  identical  linkage  plans,  and 
PhLx  and  PCX  each  submitted  its  own 
plan. 

The  Commission  approved  the  plan 
filed  by  Amex,  CBOE,  and  ISE  in  July 
2000  ("Linkage  Plan").«  Although  PCX 
and  Phbc  subsequently  joined  the 
Linkage  Plan,^  the  Commission  did  not 
mandate  their  participation  in  the 
Linkage  Plan  or  require  that  any 
exchange  that  was  a  participant  remain 
one.'"  However,  to  encourage  market 
participants  to  obtain,  the  best  price  for 
customer  orders  across  markets  without 
requiring  that  markets  join  the  Linkage 
Plan,  the  Commission  instead 
proposed, >^'  and  later  adopted, ^^  R^ie 
llAcl-7  under  the  Exchange  Act,"  the 


'  Securities  Exchange  Act  Release  No.  42029 
(October  19,  1999).  64  FR  57674  (October  26,  1999). 
The  Commission  Order  directed  Amex,  CBOE,  PCX, 
and  Phlx  to  act  jointly  in  discussing,  developing, 
and  submitting  for  Commission  approval  an 
intermarket  linkage  plan  for  multiply  traded 
options.  The  Commission  also  requested  ISE,  which 
had  applied  with  the  Commission  to  become  a 
registered  national  exchange,  to  participate  with  the 
four  options  exchanges  in  developing  an 
intermarket  linkage  plan.  The  Commission  granted 
the  ISE's  registration  as  a  national  securities 
exchange  for  options  trading  on  February  24,  2000. 
See  Securities  Exchange  Act  Release  No.  42455.  65 
FR  11387  (March  2,  2000). 

•  See  Securities  Exchange  Act  Release  No.  43086 
duly  28.  2000).  65  FR  48023  (August  4.  2000). 

'See  Securities  Exchange  .^ct  Release  Nos.  43310 
(September  20.  2000).  65  FR  58583  (September  29, 
2000)  (approving  an  amendment  to  the  Linkage 
Plan  adding  the  PCX  as  a  participant);  and  43311 
(September  20.  2000),  65  FR  58584  (September  29, 
2000)  (approving  an  amendment  to  the  Linkage 
Plan  adding  the  Phlx  as  a  participant). 

■"The  Commission  today  is  approving  an 
amendment  to  the  Linkage  Plan  proposed  by  the 
options  exchanges  that  deletes  the  provision  that 
permits  any  participant  to  withdraw  after  30  days 
written  notice  and  requires,  instead,  that  a 
participant  wishing  to  withdraw  from  the  Linkage 
Plan  first  satisfy  the  Commission  that  it  can 
accomplish,  by  alternative  means,  the  same  goals  as 
the  Linkage  Plan  of  limiting  trade-throughs  of  prices 
on  other  markets.  Securities  Exchange  Act  Release 
No.  46001  (May  30.  2002). 

"  Securities  Exchange  Act  Release  No.  43085 
(July  28.  2000).  65  FR  47918  (August  4,  2000) 
("Proposing  Release"). 

'2  Securities  Exchange  Act  Release  No.  43591 
(November  17,  2000),  65  FR  75439  (December  1, 
2000)  ("Adopting  Release"). 

"17CFR240.11Acl-7. 


"Trade-Through  Disclosure  Rule."  Rule 
llAcl-7  was  adopted  to  encourage  the 
Options  Exchanges  to  develop 
mechanisms  to  reduce  the  ft-equency  of 
intermarket  trade-throughs  and  to 
require  market'participants  to  disclose 
to  their  customers  when  their  orders 
have  been  traded  through. 

The  Trade-Through  Disclosure  Rule 
requires  a  broker  to  disclose  to  its 
customer  when  the  customer's  order  for 
listed  options  has  been  executed  at  a 
price  inferior  to  a  better  published  quote 
("intermarket  trade- through"),  and  to 
disclose  the  better  published  quote 
available  at  the  time.^'*  The  Trade- 
Through  Disclosure  Rule  provides, 
however,  that  a  broker-dealer  is  not 
required  to  disclose  this  information  to 
its  customer  if  the  transaction  is  effected 
on  an  exchange  that  participates  in  a 
Commission-approved  linkage  plan  that 
includes  provisions  reasonably  designed 
to  limit  trade-throughs  of  customer 
orders.'^ 

Once  implemented,  the  Linkage  Plan 
would  reasonably  limit  intermarket 
trade-throughs  on  each  of  the  options 
markets, 1"  provided  that  the  Options 
Exchanges  remain  participants  in  the 
Linkage  Plan.  If  all  of  the  Options 
Exchanges  remained  participants  in  the 
Linkage  Plan,  broker-dealers  always 
would  be  excepted  fi-om  the  disclosure 
requirements  of  the  Trade-Through 
Disclosure  Rule.  If,  however,  an 
exchange  were  to  withdraw  from  the 


'■•Exchange  Act  Rule  llAcl-7(b)(l).  17  CFR 
240.1  lAcl-7(b)(l).  This  disclosure,  which  must  be 
made  to  the  customer  in  writing  at  or  before  the 
completion  of  the  transaction,  may  be  included  on 
the  confirmation  statement  routinely  sent  to 
investors.  Id. 

'■* Exchange  Act  Rule  llAcl-7(b)(2)(i),  17  CFR 
240.1  lAcl-7(b)(2)(i).  In  the  Adopting  Release,  the 
Commission  noted  that  to  reasonably  limit  trade- 
throughs  of  customer  orders,  a  linkage  plan  must, 
at  a  minimum:  (1)  limit  participants  from  trading 
through  the  quotes  of  all  exchanges,  including 
exchanges  that  are  not  participants  in  such  plan;  (2) 
require  plan  participants  to  actively  snrveil  their 
markets  for  trades  executed  at  prices  inferior  to 
those  publicly  quoted  on  other  exchanges;  and  (3) 
make  clear  that  the  failure  of  a  market  with  a  better 
quote  to  complain  within  a  specified  period  of  time 
that  its  quote  was  traded  through  may  affect 
potential  liability,  but  does  not  signify'  that  a  trade- 
through  has  not  occurred.  See  Adopting  Release. 
supra  note . 

The  Trade-Through  Disclosure  Rule  specifically 
excludes  block  trades  from  coverage,  Exchange  Act 
Rule  llAcl-7(b)(2)(ii),  17.CFR  240.11Acl- 
7(b)(2)(ii).  and  identifies  several  circumstances, 
such  as  OPRA  delays  and  systems  malfunctions, 
under  which  a  trade  executed  at  a  price  inferior  to 
a  published  price  on  another  market  would  not  be 
considered  an  intermarket  trade-through  for 
purposes  of  the  rule.  Exchange  Act  Rule  llAcl-" 
7(b)(4).  17  CFR  240.1  lAcl-7(b)(4). 

'^The  Linkage  Plan,  as  approved  by  the 
Commission  in  July  2000,  was  not  rca.sunably 
designed  to  limit  trade-throughs  of  customer  orders. 
Accordingly,  the  Options  Exchanges  proposed  and 
the  Commission,  in  June  2001,  approved  an 
amendment  to  the  Linkage  Plan.  Securities 
Exchange  Act  Release  No.  44482  ()une  27,  2001),  66 
FR35470(iuly  5,  2001). 


Linkage  Plan,  and  did  not  participate  in 
another  linkage  plan  with  provisions 
reasonably  designed  to  limit  intermarket 
trade-throughs,  broker-dealers  effecting 
transactions  on  such  exchange  would  be 
required  to  provide  their  customers  with 
information  about  intermarket  trade- 
throughs  and  customers  would, 
therefore,  be  better  able  to  evaluate  the 
quality  of  executions  achieved  by  their 
brokers. '^ 

C.  Amendments  to  the  Linkage  Plan 

On  April  15.  2002.  the  Options 
Exchanges  filed  proposed  amendments 
to  the  Linkage  Plan,'"  approved  by  the 
Commission  today,'"  to  permit  an 
exchange  to  withdraw  from 
participation  in  the  Linkage  Plan  only  if 
it  can  satisfy  the  Commission  that  it  can 
accomplish,  by  alternative  means,  the 
same  goals  as  the  Linkage  Plan  of 
limiting  intermarket  trade-throughs  of 
prices  on  other  markets.  The 
amendments  also  require  the  Options 
Exchanges  to  implement  the  linkage  in 
two  phases  by  specified  dates. ^"  These 
amendments  establish  clear  deadlines 
by  which  a  linkage  must  be 
implemented  that  reasonably  limits 
trade-throughs  of  customer  orders  and 
requires  each  of  the  options  exchanges 
to  remain  participants  in  the  Linkage 
Plan,  imless  an  alternative  means  is 
established  for  so  limiting  trade- 
throughs. 2'  The  Commission 


"The  initial  compliance  dale  of  the  Trade- 
Through  Disclosure  Rule  was  April  1,  2001. 
Because  the  Options  Exchanges  have  not  yet  fully 
implemented  the  linkage,  the  Commission,  at  the 
request  of  broker-dealers,  twice  extended  the 
compliance  date  of  the  Trade-Through  Disclosure 
Rule  for  broker-dealers,  most  recently  until  April  1, 
2002.  Securities  Exchange  Act  Release  Nos.  44078 
(March  15.  2001).  66  FR  15792  (March  21.  2001); 
and  44852  (September  26.  2001),  66  FR  50103 
(October  2.  2001).  On  March  27,  2002,  the 
Commission  issued  an  order  temporarily  exempting 
for  90  days  broker-dealers  from  compliance  with 
the  Trade-Through  Disclosure  Rule.  Securities 
Exchange  Act  Release  No.  45654  (March  27.  2002). 
67  FR  15637  (April  2.  2002).  In  conjqnction  with 
this  proposal  to  repeal  the  Trade-Through 
Disclosure  Rule,  the  Commission  today  is  extending 
for  an  additional  180  days  the  exemption  from 
compliance  with  the  Trade-Through  Disclosure 
Rule.  Securities  Exchange  Art  Release  No.  .46003 
(May  30,  2002). 

<"  See  Securities  Exchange  Act  Release  No.  4S79S 
(April  22.  2002).  67  FR  21302  (April  30,  2002). 

'^See  supra  note  10. 

^"Id. 

''  Under  the  terms  of  the  implementation 
schedule,  intermarket  testing  will  begin  on 
December  1.  2002  and  the  linkage  will  be  fully 
implemented  no  later  than  April  30,  2003.  Any 
failure  on  the  part  of  the  Optipns  Exchanges  to  meet 
the  deadlines  for  implementing  the  Linkage  Plan 
would  be  a  violation  of  Commission  rules. 
Exchange  Act  Rule  11Aa3-2(d).  17  CFR  240.11A83- 
2(d). 
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preliminarily  believes  that  these 
amendments  to  the  Linkage  Plan  render 
the  Trade-Through  Disclosure  Rule 
unnecessary  because  all  transactions 
would  be  executed  on  markets  that 
reasonably  limit  trade-throughs  of 
customer  orders. 

Without  these  amendments  to  the 
Linkage  Plan,  nothing  would  have 
prevented  an  exchange  from 
withdrawing  from  the  Linkage  Plan  and 
trading  through  the  quotes  of  any  other 
exchange.  In  view  of  the  amendments  to 
the  Linkage  Plan  approved  today, 
however,  the  Commission  preliminarily 
believes  that  the  Trade-Through 
Disclosure  Rule  is  no  longer  needed 
and,  accordingly,  the  Commission  is 
proposing  that  the  Trade-Through 
Disclosiue  Rule  be  repealed. 

n.  Request  for  Comment 

.  The  Commission  invites  comment 
from  the  public  with  respect  to  the 
proposed  repeal  of  the  Trade-Through 
Disclosure  Rule  described  in  this 
release.  In  particular,  the  Conunission 
solicits  comment  on  the  following 
questions: 

•  Is  the  proposed  repeal  of  the  Trade- 
Through  Disclosure  Rule  appropriate? 

•  Do  the  amendments  to  tne  Linkage 
Plan  adequately  address  the  concerns 
that  resulted  in  the  Commission's 
adoption  of  the  Trade-Through 
Disclosure  Rule? 

•  Is  retaining  the  Trade-Through 
Disclosiu-e  Rule  necessary  to  provide-an 
incentive  for  any  new  options  exchange 
to  join  a  qualified,  Commission- 
approved  linkage  plan,  or  to  find  an 
alternative  means  acceptable  to  the 
Commission  to  the  accomplish  the  same 
goals  of  limiting  intermarket  trade- 
throughs  of  customer  orders? 

Commenters  may  also  wish  to  discuss 
whether  there  are  any  reasons  why  the' 
Commission  should  consider  an 
approach  other  than  the  repeal  of  the 
Trade-Through  Disclosiue  Rule. 

•  For  instance,  should  the 
Commission  exempt  broker-dealers  from 
compliance  with  the  Trade-Through 
Disclosure  Rule  until  such  time  as  the 
participants  have  fully  implemented  the 
Linkage  Plan? 

m.  Paperwork  Reduction  Act 

If  an  agency's  proposed  rule  would 
require  a  "collection  of  information,"22 
the  Paperwork  Reduction  Act  of  1995 
("PRA")23  requires  the  agency  to  obtain 
approval  of  the  collection  of  information 
from  the  Office  of  Management  and 
Budget  ("0MB").  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 


"  ^  44  U.S.C.  3502(3);  5  CFR  1320.3(c). 
"44U.S.C.  3501  etseq. 


required  to  respond  to,  a  collection  of 
information,  unless  it  displays  a 
citrrently  valid  OMB  control  number. 
The  PRA  does  not  apply  in  this  instance 
because  the  proposed  repeal  of  the 
Trade-Through  Disclosiue  Rule  would 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
other  collections  of  information  that 
require  the  approval  of  OMB  under  the 
PRA.  When  the  Commission  adopted 
the  Trade-Through  Disclosure  Rule,  it 
estimated  that  broker-dealers  complying 
with  the  Trade-Through  Disclosiue  Rule 
would  incur  one-time  paperwork  costs 
of  between  $8,250,000  and  $16,500,000, 
and  that  the  total  continuing  paperwork 
burden  of  the  disclosures  required  to  be 
made  by  brokers  would  be  "nominal" 
because  it  would  merely  require  a  small 
amount  of  additional  information  on 
customer  confirmation  statements.  If  the 
Commission  repeals  the  Trade-Through 
Disclosure  Rule,  both  the  one-time  and 
continual  costs  of  complying  with  the 
collection  of  information  imposed  by 
the  Trade-Through  Disclosiue  Rule 
woxild  be  eliminated. 

IV.  Costs  and  Benefits  of  the  Proposed 
Repeal  of  the  Trade>Through  Disclosure 
Rule 

As  discussed  above,  the  Commission 
is  proposing  to  repeal  the  Trade- 
Through  Disclosure  Rule.  The  Trade- 
Through  Disclosure  Rule  was  intended 
to  provide  an  incentive  for  the  Options 
Exchanges  and  their  members  to 
develop  mechanisms  to  reduce  the 
frequency  of  intermarket  trade-throughs, 
without  mandating  the  form  of 
mechanism  employed.  Further,  the  rule 
was  designed  to  inform  customers  of 
intermarket  trade-throughs,  permitting 
them  to  select  a  broker-dealer  that 
effects  transactions  on  a  market  that 
participates  in  an  approved  linkage  plan 
with  provisions  reasonably  designed  to 
limit  customer  trade-throughs.  As 
discussed  above,  the  Commission  today 
approved  amendments  to  the  Linkage 
Plan,  which  establish  implementation 
dates  for  the  linkage  and  prevent  an 
exchange  from  withdrawing  from  the 
Linkage  Plan  unless  it  can  satisfy  the 
Commission  that  it  can  accomplish,  by 
alternative  means,  the  same  goals  as  the 
Linkage  Plan  of  limiting  intermarket 
trade-throughs  of  prices  on  other 
markets.  Therefore,  the  Commission 
preliminarily  believes  the  Trade- 
Through  Disclosure  Rule  is  no  longer 
necessary  and  is  proposing  to  repeal  the 
rule. 

Under  the  Trade-Through  Disclosure 
Rule,  a  broker-dealer  is  required  to 
disclose  to  its  customer  in  writing  at  or 
before  the  completion  of  the  transaction 
when  a  trade-through  has  occiured. 


imless  the  trade  was  effected  on  a 
market  that  is  a  participant  in  a 
Commission-approved  infermarket 
linkage  plan  that  contains  provisions 
reasonably  designed  to  limit  trade- 
throughs.  The  proposed  repeal  of  the 
Trade-Through  Disclosure  Rule  would 
eliminate  this  requirement  for  broker- 
dealers.  No  broker-dealers  have  yet  been 
obligated  ta  comply  with  the  Trade- 
Through  Disclosure  Rule  because 
initially,  the  effective  date  of  the  rule 
was  extended  by  the  Conmiission,  and 
currently  broker-dealers  have  been 
temporarily  exempted  from  compliance 
with  the  rule,  to  permit  the  Options 
Exchanges  time  to  develop  and 
implement  the  Linkage  Plan.  2* 

The  Commission  has  identified  below 
certain  costs  and  benefits  of  the 
proposed  repeal  of  the  Trade-Through 
Disclosiu^  Rule.  The  Commission 
requests  comment  on  all  aspects  of  this 
cost-benefit  analysis,  including 
identification  of  additional  costs  or 
benefits  of  the  proposed  changes.  The 
Commission  encourages  conunenters  to 
identify  or  supply  any  relevant  data 
concerning  the  costs  or  benefits  of  the 
proposed  repeal  of  the  Trade-Through 
Disclosure  Ride. 

A.  Costs 

A  trade-through  is  costly  to  an 
investor  primarily  because  the  investor 
receives  an  execution  at  a  price  that  is 
not  the  best  price  available.  A  trade- 
through  also  has  potential  opportimity 
costs  for  the  broker-dealer  or  customer 
responsible  for  the  best  quote  because 
that  quote  or  customer  order  does  not 
receive  the  execution  it  would  have  if 
the  order  that  was  executed  at  a  price 
inferior  to  the  best  quote  were  instead 
routed  to  it.  Consequently,  intermarket 
trade-throughs  may  increase  the 
incidence  of  unexecuted  customer  limit 
orders. 

The  Commission  adopted  the  Trade- 
Through  Disclosure  Rule  to  encourage 
the  Options  Exchanges  to  develop 
mechanisms  to  reduce  the  frequency  of 
intermarket  trade-throughs  and  to 
require  that  market  participants  disclose 
to  customers  when  their  orders  are 
traded-through.  The  Trade-Through 
Disclosure  Rule  provides  that  a  broker- 
dealer  is  not  required  to  disclose  to 
customers  when  a  customer's  order  has 
been  executed  at  a  price  inferior  to  a 
better  published  quote  if  the  transaction 
is  effected  on  an  exchange  that 
participates  in  a  Commission-approved 
linkage  plan  that  is  reasonably  designed 
to  limit  trade-throughs  of  customer 


^*  See  supra  note  17. 
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orders.  All  of  the  Options  Exchanges  are 
currently  participants  in  the  Linkage 
Plan;  therefore,  once  the  Linkage  Plan  is 
implemented,  all  broker-dealers 
effecting  options  transactions  for  their 
customers  on  those  exchanges  would  be 
excepted  from  the  disclosure 
requirements  of  the  Trade-Through 
Disclosure  Rule. 

The  repeal  of  the  Trade-Through 
Disclosure  Rule  would  mean  that  there 
would  be  no  regulatory  obligation  that 
a  broker-dealer  inform  its  customer 
when  the  customer's  order  is  executed 
at  a  price  inferior  to  the  best  available 
price.  The  Commission  notes,  however, 
that  the  Commission  today  has 
approved  amendments  to  the  Linkage 
Plan  that  establish  implementation 
dates  and  restrict  the  ability  of 
exchanges  to  withdraw  from  the  Linkage 
Plan,  which  will  ensure  that  all  options 
exchanges  either  remain  in  the  Linkage 
Plan  or  find  an  alternative  means 
acceptable  to  the  Commission  to 
accomplish  the  same  goals  as  the 
Linkage  Plan  of  limiting  intermarket 
trade-throughs  of  customer  orders. 
When  adopting  the  Trade-Through 
Disclosure  Rule,  the  Commission  stated 
that  investors  would  benefit  from  the 
Trade-Through  Disclosiu^  Rule  because 
they  would  be  informed  when  their 
orders  are  executed  at  a  price  inferior  to 
the  best  available  price.  With  that 
information,  investors  would  have  the 
opportunity  to  reduce  the  likelihood 
that  their  orders  would  be  executed  at 
a  price  inferior  to  a  price  displayed  by 
another  market  by  selecting  broker- 
dealers  that  effect  their  transactions  on 
markets  that  are  participants  in  an 
approved  linkage  plan  with  provisions 
reasonably  designed  to  limit  trade- 
throughs.  However,  because  the 
Commission  preliminarily  believes  that 
the  amendments  to  the  Linkage  Plan 
approved  today  will  achieve  the  same 
goals  as  the  Trade-Through  Disclosure 
Rule,  the  costs  to  the  investor  of  not 
receiving  from  its  broker-dealer  the 
disclosures  required  by  the  Trade- 
Through  Disclosure  Rule  should  be 
minimized. 

The  Commission  requests  comment 
on  the  costs  of  the  repeal  of  the  Trade- 
Through  Disclosure  Rule.  The 
Commission  also  requests  commenters' 
views  on  the  effect  on  investors  of  the 
proposed  repeal  of  the  Trade-Through 
Disclosure  Rule. 

B.  Benefits 

The  proposed  repeal  of  the  Trade- 
Through  Disclosure  Rule  would 
eliminate  the  possibility  that  broker- 
dealers  would  incur  both  one-time  and 
ongoing  costs  to  comply  with  the  Trade- 
Through  Disclosure  Rule,  such  as  one- 


time costs  to  modify  existing  systems. 
For  example,  the  Trade-Through 
Disclosure  Rule  would  impose  one-time 
costs  on  broker-dealers  that  must 
modify  systems  to  provide  the 
functionality  to  determine  when  trade- 
throughs  have  occurred  and  to  issue 
notifications  to  customers  of  trade- 
throughs. 

In  addition,  the  Trade-Through 
Disclosure  Rule  requires  broker-dealers 
to  incur  ongoing  costs  associated  with 
the  rule's  requirement  that  broker- 
dealers  provide  customer  notifications 
at  or  before  the  completion  of  the 
transaction.  Under  the  Trade-Through 
Disclosure  Rule,  a  broker-dealer  may 
provide  this  disclosure  to  its  customers 
in  conjunction  with  the  confirmation 
statements  routinely  sent  to  customers. 
The  Commission  notes,  however, 
pursuant  to  the  Trade-Through 
Disclosure  Rule,  an  alternative  to 
modifying  customer  confirmation 
statements  is  for  broker-dealers  to  route 
orders  to  exchanges  participating  in  an 
approved  linkage  plan.  Although  the 
Trade-Through  Disclosure  Rule  does  not 
require  the  implementation  of  such  a 
plan,  it  does  envision  that  an  approved 
plan  could  be  implemented.  Currently, 
all  five  of  the  Options  Exchanges  are 
participants  in  an  approved  Linkage 
Plan,  which  contains  provisions 
reasonably  designed  to  limit  the 
incidence  of  intermarket  trade-throughs 
of  customer  orders.  Therefore,  arguably, 
any  benefits  that  could  be  achieved  by 
repealing  the  Trade-Through  Disclosure 
Rule  may  be  achieved  even  if  the  rule 
is  not  repealed  provided  the  Linkage 
Plan  is  implemented  in  a  manner 
consistent  with  the  amendments 
approved  by  the  Commission  today. 

V.  Consideration  of  the  Burden  on 
Competition,  and  Promotion  of 
Efficiency,  Competition  and  Capital 
Formation 

Exchange  Act  Section  3(f)  requires  the 
Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.^^  The  Trade- 
Through  Disclosure  Rule  was  adopted  to 
encourage  the  Options  Exchanges  to 
develop  mechanisms  to  reduce  trade- 
throughs  and  to  require  market 
participants  to  disclose  to  customers 
when  their  orders  have  been  traded 
through.  The  Commission  notes  that  the 
proposed  repeal  of  the  Trade-Through 
Disclosure  Rule  should  enhance 
efficiency  because  it  would  eliminate  a 


disclosure  requirement  for  broker- 
dealers,  while  the  Linkage  Plan  would 
benefit  investors  because  it  is  designed 
to  limit  trade-throughs  of  customer 
orders. 

In  addition.  Exchange  Act  Section 
23(a)  requires  the  Commission,  when 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anti-competitive  effects 
of  any  rule  it  adopts.-*'  Because  the 
proposed  repeal  of  the  Trade- Through 
Disclosure  Rule  would  apply  equally  to 
all  relevant  market  participants,  the 
Commission  does  not  believe  that  the 
proposal  would  have  any  anti- 
competitive effects.  The  Commission 
requests  comment  on  any  anti- 
competitive effects  of  the  proposal. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.^^  it  relates  to  the 
proposed  repeal  of  Exchange  Act  Rule 
llAcl-7. 

The  proposed  repeal  of  the  Trade- 
Through  Disclosure  Rule,  Rule  llAcl- 
7,  woiUd  eliminate  the  requirement  that 
a  broker-dealer  disclose  to  its  customer 
when  a  trade-through  has  occurred 
unless  the  trade  was  effected  on  a 
market  that  participates  in  an  approved 
linkage  plan  that  includes  provisions 
reasonably  designed  to  limit  customers' 
orders  from  being  executed  at  prices 
that  trade  through  better  published  price 
("intermarket  trade-throughs"). 

A.  Reasons  for  the  Proposed  Action 

The  Trade-Through  Disclosure  Rule 
was  implemented  to  provide  an 
incentive  to  the  Options  Exchanges  and 
their  members  to  develop  mechanisms 
to  reduce  the  frequency  of  intermarket 
trade-throughs  and  to  inform  customers" 
of  trade-throughs.  Because  the  Options 
Exchanges  have  proposed  to  amend  the 
Linkage  Plan  to  restrict  the  ability  of 
exchanges  to  withdraw  from  the  Linkage 
Plan,  absent  an  alternative  means 
acceptable  to  the  Commission  by  which 
the  exchange  can  achieve  the  same  goals 
as  the  Linkage  Plan  of  limiting 
intermarket  trade-throughs,  the 
Commission  preliminarily  believes  that 
the  Trade-Through  Disclosure  Rule  is  no 
longer  necessary. 

B.  Objectives  and  Legal  Basis 

As  noted  above,  the  proposed  repeal 
of  the  Trade-Through  Disclosure  Rule  is 


"15  U.S.C.  78c(n. 


*»  15  U.S.C.  78w(a). 

2'  5  U.S.C.  601 .  Pursuant  to  5  U.S.C.  603  when 
an  agency  is  engaged  in  a  proposed  rulemaking, 
"the  agency  shall  prepare  and  make  available  for 
public  comment  an  initial  regulatory  flexibility 
analVsis." 
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intended  to  eliminate  the  requirement 
that  broker-dealers  disclose  to  their 
customers  when  a  customer's  order  for 
listed  options  has  been  executed  at  a 
price  inferior  to  a  better  published 
quote. 

The  Commission  is  proposing  to 
repeal  thevTrade-Through  Disclosure 
Rule  imderthe  authority  set  forth  in 
Exchange  Act  Sections  3(b),15.1lA,17. 
and  23(a). 

C.  Small  Entities  Subject  to  the  Rules 

Commission  rules  generally  define  a 
broker-dealer  as  a  small  entity  for 
purposes  of  the  Exchange  Act  and  the 
Regulatory  FlexilMlity  Act  if  the  broker- 
dealer  had  a  total  capital  (net  worth  plus 
subordinated  liabilities)  of  less  than 
$500,000  on  the  date  in  the  prior  fiscal 
year  as  of  which  its  audited  financial 
statements  were  prepared,  and  it  is  not 
affiliated  with  any  person  (other  than  a 
natiual  person)  that  is  not  a  small 
entity.  2"  The  Commission  estimates  that 
as  of  December  31,  2000,  approximately 
900  Commission-registered  broker- 
dealers  were  small  entities  under  the 
Regulatory  Flexibility  Act.^^  However, 
the  Commission  estimates  that  none  of 
the  900  registered  broker-dealers  that 
would  be  considered  small  entities  for 
purposes  of  the  statute  regularly 
represent  options  orders  on  behalf  of 
their  customers.  As  of  December  31, 
2000,  data  indicates  that  only  one 
broker-dealer  that  was  a  small  entity 
was  an  options  specialist  or  market 
maker. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  . 
1996,  the  Commission  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposed  repeal  of  the 
Trade-Through  Disclosure  Rule  on  the 
economy  on  an  annual  basis. 
Commenters  should  provide  empirical 
data  to  support  their  views. 

D.  Reporting,  Recordkeeping,  and  other 
Compliance  Requirements 

The  Trade-Through  Disclosure  Rule 
reqiiires  a  broker-dealer  to  disclose  to  its 
customer  when  its  order  has  been 
executed  at  a  price  inferior  to  a 
published  price  on  another  exchange, 
unless  the  options  trade  is  executed  on 
an  exchange  that  participates  in  an 
approved  linkage  plan  that  has  rules 
reasonably  designed  to  limit  intermarket 
trade-throughs.  The  proposed  repeal  of 
the  Trade-Through  Disclosure  Rule 
would  eliminate  this  requirement. 


"17  CFR  240.0-1 0(c). 

^The  Commission's  estimate  of  900  small 
entities  includes  all  of  the  registered  broker-dealers 
that  dd  not  have  relationships  with  clearing  firms. 


E.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

The  Commission  believes  there  are  no 
rules  that  duplicate,  overlap,  or  conflict 
with  the  proposed  repeal  of  the  Trade- 
Through  Disclosure  Rule. 

F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entity  issuers.  In  connection  with  the 
proposed  repeal  of  the  Trade-Through 
Disclosure  Rule,  the  Commission 
considered  the  application  of  the 
proposed  repeal  of  the  Trade-ThroUgh 
Disclosure  Rule  to  small  entities. 

The  Commission  believes  that  the 
application  of  the  proposed  repeal  of  the 
Trade-Through  Disclosure  Rule  to  small 
entities  would  achieve  the  primary  goal 
of  limiting  trade-throughs  or  providing 
information  to  customers  when  their 
orders  are  traded-through. 

G.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  comments  with  respect  to 
any  aspect  of  this  IRFA.  In  particular, 
the  Commission  requests  comments 
regarding:  (1)  The  number  of  small 
entities  that  may  be  affected  by  the 
proposed  repeal  of  the  Trade-Through 
Disclosure  Rule;  (2)  the  existence  or 
nature  of  the  potential  impact  of  the 
proposed  repeal  of  the  Trade-Through 
Disclosure  Rule  on  small  entities 
discussed  in  the  analysis;  and  (3)  how 
to  quantify  the  impact  of  the  proposed 
repeal  of  the  Trade-Through  Disclosure 
Rule.  Commenters  are  asked  to  describe 
the  nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  Such  comments  will  be" 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  proposed  rules  are  adopted,  and  will 
be  placed  in  the  same  public  file  as 
comments  on  the  proposed  repeal  of  the 
Trade-Through  Disclosure  Rule. 

Vn.  Statutory  Authority 

We  are  proposing  to  repeal  the  Trade- 
Through  Disclosure  Rule  pursuant  to 
our  authority  under  Exchange  Act 
Sections  3(b).  15,  llA,  17,  and  23(a). 

List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Brokers-dealers,  Fraud, 
Issuers,  Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  11  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g.  77j. 
77s,  77Z-2,  77Z-3.  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d.  78e,  78f.  78g,  78i.  78j. 
78J-1.  78k,  78k-l.  781.  78m,  78n.  78o.  78p, 
78q,  78s,  78U-5,  78w,  78x,  787/,  78mm.  79q, 
791,  80a-20,  80a-23,  80a-29,  80a-37.  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 


§  240.1  IAcl-7    [Removed] 

2.  Section  240.1  lAcl-7  is  removed. 

Dated:  May  30.  2002. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-14010  Filed  6-4-02;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  parts  201, 204, 206  and  207 

Rules  of  General  Application; 
Investigations  of  Effects  of  Imports  on 
Agricultural  Programs;  investigations 
Relating  to  Global  and  Bilateral 
Safeguard  Actions,  Ktarlcet  Disruption, 
and  Review  of  Relief  Actions;  and 
Investigations  of  Whetlwr  injury  to 
Domestic  Industries  Results  From 
Imports  Sold  at  Lass  Than  Fair  Value 
or  From  Subsidized  Exports  to  the 
United  States 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  of  proposed  nUemaking. 

SUMIMARY:  The  United  States 
International  Trade  Commission        "^ 
(Commission)  proposes  to  amend  its 
Rules  of  Practice  and  Procedure 
concerning  rules  of  general  application, 
safeguard  investigations,  and 
antidumping  and  countervailing  duty    ^ 
investigations  and  reviews.The 
amendments  are  necessary  to  make 
certain  technical  corrections,  to  clarify 
certain  provisions,  to  harmonize 
different  parts  of  the  Commission's 
rules,  and  to  address  concerns  that  have 
arisen  in  Commission  practice.  The 
intended  effect  of  the  proposed 
amendments  is  to  facilitate  compliance 
with  the  Commission's  Rules  and 
improve  the  administration  of  agency  _ 
proceedings. 

DATES^To  be  assured  of  consideration, 
writt^  comments  must  be  received  no 
later  than  5:15  p.m.  on  August  5,  2002. 


ADDRESSES:  A  signed  original  and  8 
copies  of  each  set  of  comments  on  these 
proposed  amendments  to  the 
Commission's  Rules,  along  with  a  cover 
letter,  should  be  submitted  by  mail  or 
hand  delivery  to  Marilyn  R.  Abbott, 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street,  SW., 
Room  112,  Washington.  DC  20436. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Bardos,  Esq..  Office  of  the  General 
Counsel",  United  States  International 
Trade  Commission  (telephone  202-205- 
3102).  Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  World  Wide 
Web  site  (http://www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

This  preamble  provides  background 
information,  a  regulatory  analysis  of  the 
proposed  amendments,  and  then  a 
detailed  section-by-section  analysis  of 
the  proposed  amendments  to  the  rules. 

Baclcground 

Section  335  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1335)  authorizes  the 
Commission  to  adopt  such  reasonable 
procedures,  rules,  and  regulations  as  it 
deems  necessary  to  carry  out  its 
functions  and  duties.  To  carry  out  its 
functions  and  duties,  the  Commission 
has  issued  Rules  of  Practice  and 
Procedure.  The  passage  of  time  has 
rendered  some  provisions  of  the  rules 
outdated.  In  addition.  Commission 
practice  has  revealed  the  need  for 
improvements  in  certain  rules.  This 
rulemaking  seeks  to  update  certain 
outdated  provisions  and  improve  other 
provisions. 

The  Commission  invites  the  pubfic  to 
comment  on  all  of  these  proposed  rules. 
In  any  comments,  please  also  consider 
addressing  whether  the  proposed 
amendments  are  in  language  that  is 
plaili,  clear  and  easy  to  understand. 

Consistent  with  its  ordinary  practice, 
the  Commission  is  issuing  these 
proposed  amendments  in  accordance 
with  the  rulemaking  procedure  in 
section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553). 
This  procedure  entails  the  following 
steps:  (1)  Publication  of  a  notice  of 
proposed  rulemaking;  (2)  solicitation  of 
public  comments  on  the  proposed 
amendments;  (3)  Commission  review  of 
such  comments  prior  to  developing  final 
amendments;  and  (4)  publication  of 
final  amendments  at  least  thirty  days 
prior  to  their  effective  date. 


Regulatory  Analysis 

The  Commission  has  determined  that 
these  proposed  amendments  do  not 
meet  the  criteria  described  in  section 
3(f)  of  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993)  and  thus  do  not 
constitute  a  significant  regulatory  action 
for  purposes  of  the  Executive  Order. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  inapplicable  to  this 
rulemaking  because  it  is  not  one  for 
which  a  notice  of  proposed  rulemaking 
is  required  under  5  U.S.C.  553(b)  or  any 
other  statute.  Although  the  Commission 
has  chosen  to  publish  a  notice,  these 
proposed  amendments  are  "agency  rules 
of  procedure  and  practice,"  and  thus  are 
exempt  from  the  notice  requirement 
imposed  by  5  U.S.C.  553(b). 

These  proposed  amendments  do  not 
contain  federalism  implications 
warranting  the  preparation  of  a 
federalism  summary  impact  statement 
pursuant  to  Executive  Order  13132  (64 
FR43255,  Aug.  4,  1999). 

No  actions  are  necessary  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1501  et.  seq.)  because  the 
proposed  amendments  will  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments. 

The  proposed  amendments  arejiot 
major  rules  as  defined  by  section  804  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (5 
U.S.C.  801  et.  seq.).  Moreover,  they  are 
exempt  from  the  reporting  requirements 
of  the  Contract  With  America 
Advancement  Act  of  1996  (5  U.S.C.  801 
et.  seq.)  because  they  concern  rules  of 
agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect  • 
the  rights  or  obligations  of  non-agency 
parties. 

The  proposed  amendments  are  not 
subject  to  §  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et.  seq.), 
since  they  do  not  contain  any  new 
information  collection  requirements. 

Section-by-Section  Analysis  of  the 
Proposed  Amendments 

Part  201 — Rules  of  General  Application 

Subpart  A — Miscellaneous 

The  Commission  proposes  to  amend 
§  201.1  regarding  the  applicability  of 
part  201  to  correctly  reference  parts  210, 
212  and  213  in  the  reference  to  rules  of 
special  application. 

The  Commission  proposes  to  amend 
paragraph  (c)  of  §  201.2,  which  defines 
the  term  "Tariff  Act,"  to  include 
citations  to  19  U.S.C.  1677m  and  1677n. 


The  Commission  proposes  to  amend 
paragraph  (c)  of  §  201.3  regarding 
Commission  business  hours  to  clarify 
that  any  document  filed  after 
Commission  business  hours  will  be 
considered  filed  the  next  business  day. 

The  Commission  proposes  to  amend 
paragraph  (a)  of  §  201 .3a  regarding 
missing  children  information,  to  update 
the  Commission's  designated  point  of 
contact  for  using  its  penalty  mail  in 
locating  and  recovering  missing 
children. 

The  Commission  proposes  amending 
paragraph  (d)  of  §  201.4  concerning 
matters  that  may  come  within  the 
purview  of  other  laws.  This  proposal 
will  correctly  cite  to  section  202  of  the 
Trade  Act  of  1974  (19  U.S.C.  2252). 
eliminate  the  citation  to  the  former  19 
U.S.C.  1303,  which  has  been  repealed, 
and  will  add  "et  seq."  to  the  citation  to 
19  U.S.C.  1673  to  correctly  refer  to  all 
of  the  antidumping  provisions. 

The  Commission  proposes  to  correct 
paragraph  (a)(2)  of  §  201.6  to  include 
§  206.17  as  a  section  having  special 
rules  for  the  handling  of  nondisclosable 
confidential  business  information.  The 
Commission  also  proposes  amending 
paragraph  (d)  of  §  201.6  regarding  the 
approval  or  denial  of  requests  for 
confidential  treatment.  The  proposed 
amendment  would  provide  for 
consistency  by  stating  that  approvals, 
like  denials,  would  be  in  writing.  The 
Commission  alsb  proposes  updating 
paragraph  (e)(3)  of  §  201.6  by  replacing 
"his  consideration"  with 
"consideration."  The  Commission 
proposes  amending  paragraph  (g)  of 
§  201.6  regarding  granting  confidential 
status  to  business  information  to  clarify 
when  business  information  deemed  not 
entitled  to  confidential  treatment  will  be 
treated  as  public  information.  The 
proposed  amendment  would  impose  a 
five  day  deadline  for  withdrawing  such 
business  information  after  which  time  it 
would  become  public. 

Subpart  B — Initiation  and  Conduct  of 
Investigations 

The  Commission  proposes  to  amend 
paragraph  (a)  of  §  201.8  regarding  where 
to  file  documents  and  the  date  of  filed 
documents.  The  proposed  amendment 
would  state  that  filings  made  within  the 
Commission's  official  hours  of  operation 
will  be  deemed  filed  on  the  date 
received  by  the  Commission,  consistent 
with  the  proposed  amendment  to 
paragraph  (c)  of  §  201.3  regarding 
Commission  hours. 

Additionally,  the  Commission 
proposes  to  amend  paragraph  (c)  of 
§  201.8  regarding  specifications  for 
documents,  to  provide  that  all 
documents  filed,  other  than  one  or  two- 
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page  documents,  must  be  double- 
spaced,  to  improve  the  readability  of 
documents. 

The  Commission  proposes  to  amend 
paragraph  (f)  of  §  201.13  to  provide,  for 
ease  of  consideration,  that 
supplementary  materials  in 
nonadjudicative  hecirings  must  be 
marked  with  the  name  of  the 
organization  submitting  them.  The 
Commission  proposes  to  amend 
paragraph  {h)(i)(l)  of  §  201.13,  to  delete 
the  uimecessary  reference  to  the 
requirement  to  file  14  copies  of  briefs 
with  the  Secretary,  since  paragraph  (d) 
of  §  201.8  already  contains  a 
requirement  concerning  the  requisite 
number  of  copies  to  be  filed. 

The  Commission  proposes  to  amend 
paragraph  (a)  of  §  201.14,  regarding  the 
computation  of  time,  to  simplify  filing 
requirements.  In  the  event  of  an  early  or 
all-day  closing  of  the  Commission  on  a 
business  day,  the  amendment  would 
allow  the  Secretary  to  accept  filings  due 
the  day  of  the  early  or  all-day  closing  on 
the  next  business  day,  without  requiring 
the  submitter  to  file  a  request  for  an 
extension  of  time. 

Subpart  C — Availability  of  Information 
to  the  Public  Pursuant  to  5  U.S.C.  552 

The  Commission  proposes  to  amend 
paragraph  {a)(l)  of  §  201.17,  regarding 
requests,  to  permit  the  filing  of  requests 
electronically.  Similarly,  paragraph  (b) 
of  §  201.18  is  proposed  to  be  amended 
to  permit  the  filing  of  appeals  by  such 
means. 

The  Commission  currently  has  the 
capability  of  accepting  electronic  filing 
of  requests  at  its  World  Wide  Web  site, 
at  http://www.usitc.gov/foia.htm.  In 
order  to  give  requesters  the  opportimity 
to  avail  themselves  of  this  capability, 
the  Commission,  pursuant  to  §  201.4(b), 
is  waiving  the  provisions  of  §§  201.17 
and  201.18  to  the  extent  of  permitting 
electronic  filing  as  of  the  date  of 
publication  of  this  notice.  All  other 
requirements  of  those  rules  remain  in 
force. 

The  Commission  proposes  amending 
paragraphs  (d)  and  (e)  of  §  201.18 
regarding  denials  of  requests  for 
inspection  or  copying  of  records  under 
the  Freedom  of  Information  Act  (FOIA) 
and  appeals  of  such  denials.  Such 
proposed  amendment  would  correct  the 
rule  to  state  that  paragraph  (c),  and  not 
paragraphs  (a)  and  (b),  provides  for 
extension  of  time  for  deciding  appeals 
of  denials. 

The  Commission  proposes  to  amend 
paragraph  (b)  of  §  201.19  concerning 
notification  regarding  requests  for 
confidential  business  information  under 
FOIA.  The  proposed  amendment  would 
clarify  that  the  term  "(s)ubmitter" 


includes  contractors,  bidders,  vendors 
and  others  who  have  an  administrative 
relationship  with  the  Conmiission,  and 
who  provide  confidential  business 
information  to  the  Commission.  Under 
the  amended  provision,  persons  or 
entities  having  an  administrative 
relationship  to  the  Commission  would 
qualify  to  receive  notice  before  release 
of  their  confidential  submission  under 
FOIA. 

The  Conunission  proposes  amending 
paragraph  (a)  of  §  201.21,  regarding 
availability  of  specific  records,  to 
provide  information  about  the 
Commission's  World  Wide  Web  site, 
consistent  with  the  electronic  reading 
room  provisions  of  the  FOIA. 

Subpart  D — Safeguarding  Individual 
Privacy  Pursuant  to  5  U.S.C.  552a 

The  Commission  proposes  amending 
§  201.31,  regarding  fees,  to  include 
employee  conduct  as  part  of  the  section 
and  to  rename  the  section  heading  to 
reflect  this  change.  Consequently,  the 
Commission  proposes  to  remove 
§  201.33,  which  currently  deals  with 
employee  conduct,  and  add  its  text  to 
§  201.31.  This  will  eliminate  the  current 
duplication  of  section  numbers. 

Subpart  G — Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  U.S.  International 
Trade  Commission 

The  Commission  proposes  amending 
paragraph  (c)  of  §  201.170  to  provide  an 
updated  contact  point. 

Subpart  H—Debt  Collection 

The  Commission  proposes  amending 
subpart  H,  regarding  debt  collection,  to 
update  all  references  to  "Office  of 
Finance  and  Budget"  to  read  "Office  of 
Finance."  The  Commission  would  make 
this  change  in  paragraphs  (f)  and  (m)  of 
§201.201  and  paragraphs  (g)(1),  (g)(2), 
(h)(l)(iii),  (h)(3),  and  (h)(4)(ii)  of 
§201.204. 

Part  204 — Investigations  of  Efifiects  of 
Imports  on  Agricultural  Programs 

The  Commission  proposes  to  amend 
§  204.1  by  renumbering  footnote  5  as 
footnote  1,  and  to  amend  §  204.2  by 
renumbering  footnote  6  as  footnote  2. 
These  changes  would  correct  a 
misniunbering  of  those  footnotes.  The 
Commission  also  proposes  to  simplify 
the  authority  citation. 


Part  206— Investigations  Relating  to 
Global  and  Bilateral  Safeguard  Actions, 
Market  Disruption,  and  Review  of 
Relief  Actions 

Subpart  A — General 

The  Conunission  proposes  amending 
paragraph  (b)  of  §  206.3  regarding  the 
contents  of  a  notice  of  institution  of  an 
investigation  under  part  206.  Under  the 
proposed  amendment,  the  notice  of 
institution  would  include  any  limits  on 
page  lengths  for  posthearing  briefs. 

The  Commission  proposes  amending 
paragraph  (b)  of  §  206.8  regarding 
service  to  provide  that  the  Secretary 
shall  promptly  notify  a  petitioner  of 
approval  of  an  application  for  disclosure 
of  confidential  business  information 
imder  administrative  protective  order 
(APO),  and  that  the  petitioner  shall  then 
serve  a  copy  of  the  confidential  petition 
on  those  approved  applicants  within 
two  (2)  calendar  days  of  receiving  that 
Notification.  Under  this  proposed 
amendment,  which  is  consistent  with 
§  207.10(b)(l)(i),  approved  applicants 
will  receive  a  copy  of  the  confidential 
petition  more  quickly,  and  without 
having  to  wait  for  the  Secretary's 
issuance  of  the  service  list. 

The  Commission  proposes  amending 
paragraphs  (a)(2),  (g)(1)  and  (3)  of 
§  206.17.  The  Commission  proposes  to 
amend  paragraph  (a)(2),  regarding 
applications  for  disclosiu'e  of 
confidential  business  information  under 
APO,  to  require  only  a  signed  APO 
application  and  five  (5)  copies  to  be 
filed  with  the  Commission.  Filing  a 
signed  original  and  fourteen  (14)  copies 
pursuant  to  §  201.8  (d)  provides  the 
Commission  with  unnecessary  copies. 
The  Commission  proposes  amending 
paragraph  (g)(1)  to  include  the 
definition  of  nondisclosable 
confidential  business  information  fi'om 
§  201.6(a)(2)  to  make  the  rule  easier  to 
understand.  The  Commission  also 
proposes  amending  paragraph  (g)(3) 
regarding  required  bracketing 
procedures  if  a  request  for  exemption  . 
from  disclosure  of  business  proprietary 
information  is  approved.  This  proposed 
amendment  would  make  this  provision 
consistent  with  existing  §  207.7(g)(3), 
the  analogous  provision  in  part  207. 

Part  207 — Investigations  of  Whether 
Injury  to  Domestic  Industries  Results 
From  Imports  Sold  at  Less  Than  Fair 
Value  or  From  Subsidized  Exports  to 
the  United  States 

Subpart  A — General  Provisions 

The  Commission  proposes  to  remove 
§  207.6  regarding  reports  of  progress  of 
investigation  as  unnecessary  and 
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inconsistent  with  Commission  practice. 
The  section  number  will  be  reserved. 

The  Commission  proposes  to  amend 
paragraph  (a)(2)  of  §  207.7  regarding 
applications  for  disclosure  of  business 
proprietary  information  under  APO,  to 
require  only  a  signed  APO  application 
and  five  (5)  copies  to  be  filed  with  the 
Commission,  consistent  with  the 
proposed  changes  in  part  206.  The 
Conmiission  further  proposes  to  amend 
paragraph  (a)(2)  of  §  207.7  for 
consistency  to  include  a  deadline  for 
adding  attorneys  under  the  APO  in 
remanded  investigations. 

Subpart  F — Five-Year  Reviews 

The  Commission  proposes  to  amend 
paragraph  (b)(2)  of  §  207.62,  regarding 
rules  on  adequacy  and  nature  of 
Commission  review,  to  delete  the 
reference  to  "per  group,"  as 
unnecessary,  since  a  grouped  revievv 
only  involves  one  "group." 

The  Commission  proposes  to  amend 
paragraph  (b)  of  §  207.64,  regarding  staff 
reports,  to  conform  with  agency  practice 
by  providing  that  the  final  staff  report 
will  be  placed  in  the  record. 

List  of  Subjects  in  19  CFR  Parts  201, 
204,  206,  and  207 

Administrative  practice  and 
procedure,  Investigations. 

For  the  reasons  stated  in  the 
preamble,  the  Commission  proposes  to 
amend  19  CFR  parts  201,  204,  206  and 
207  as  set  forth  below: 

PART  201— RULES  OF  GENERAL 
APPLICATION 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Sec.  335  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1335).  and  sec.  603  of  the 
Trade  Act  of  1974  (19  U.S.C.  2482).  unless 
otherwise  noted. 

j  I  2.  Revise  §  201.1  to  read  as  follows: 
§  201 .1    Applicability  of  part. 

This  part  relates  generally  to 
functions  and  activities  of  the 
Commission  under  various  statutes  and 
other  legal  authority.  Rules  having 
special  application  appear  separately  in 
parts  202  through  207,  inclusive,  and 
parts  210,  212  and  213,  of  this  chapter. 
In  case  of  inconsistency  between  a  rule 
of  general  application  and  a  rule  of 
special  application,  the  latter  is 
controlling. 

3.  Amend  §  201.2  to  revise  paragraph 
(c)  to  read  as  follows: 

§201.2    Definitions. 


(c)  Tariff  Act  means  the  Tariff  Act  of 
1930, 19  U.S.C.  §§  1202-1677J, 
§§1677m-n: 

***** 

4.  Amend  §  201.3  to  revise  paragraph 
(c)  to  read  as  follows: 

§  201 .3    Commission  offices,  mailing 
address,  and  tiours. 


(c)  Hours.  The  business  hours  of  the 
Commission  are  from  8:45  a.m.  to  5:15 
p.m.,  eastern  standard  or  daylight 
savings  time,  whichever  is  in  effect  in 
Washington,  DC.  Any  document  filed 
with  the  Secretary  of  the  Commission 
after  5:15  p.m.  will  be  considered  filed 
the  next  business  day. 

5.  Amend  §  201.3a  to  revise  paragraph 
(a)  to  read  as  follows: 

§  201 .3a    Missing  children  information. 

(a)  Pursuant  to  39  U.S.C.  3220, 
penalty  mail  sent  by  the  Commission 
may  be  used  to  assist  in  the  location  and 
recovery  of  missing  children.  This 
section  establishes  procedures  for  such 
use  and  is  applicable  on  a  Commission- 
wide  basis.  The  Commission's  Office  of 
Facilities  Management,  telephone  202- 
205-2741 ,  shall  be  the  point  of  contact 
for  matters  related  to  the 
implementation  of  this  section. 
•        *        *        *        * 

6.  Amend  §  201.4  to  revise  paragraph 
(d)  to  read  as  follows: 

§  201 .4    Performance  of  functions. 

***** 

(d)  Presentation  of  matter  that  may 
come  within  the  purview  of  other  laws. 
Whenever  any  party  or  person, 
including  the  Commission  staff,  has 
reason  to  believe  that  a  matter  under     . 
investigation  pursuant  to  section  337  of 
the  Tariff  Act  of  1930.  or  a  matter  under 
an  investigation  pursuant  to  section  202 
of  the  Trade  Act  of  1974  (19  U.S.C. 
2252),  which  is  causing  increased 
imports  may  come  within  the  purview 
of  another  remedial  provision  of  law  not 
the  basis  of  such  investigation, 
including  but  not  limited  to  the 
antidumping  provisions  (19  U.S.C.  1673 
et.  seq.)  or  the  countervailing  duty 
provisions  (19  U.S.C.  1671  et.  seq.)  of 
the  Tariff  Act  of  1930,  then  the  party  or 
person  may  file  a  suggestion  of 
notification  with  the  Commission  that 
the  appropriate  agency  be  notified  of 
such  matter  or  circumstances,  togetJ;ier 
with  such  information  as  the  party  or 
person  has  available.  The  Secretary 
shall  promptly  thereafter  publish  notice 
of  the  filing  of  such  suggestion  and 
information,  and  make  them  available 
for  inspection  and  copying  to  the  extent 
permitted  by  law.  Any  person  may 
comment  on  the  suggestion  within  10 


days  after  the  publication  of  said  notice. 
Thereafter,  the  Commission  shall 
determine  whether  notification  is    . 
appropriate  under  the  law  and,  if  so, 
shall  notify  the  appropriate  agency  of 
such  matters  or  circumstances.  The 
Commission  may  at  any  time  make  such 
notification  in  the  absence  of  a 
suggestion  under  this  rule  when  the 
Commission  has  reason  to  believe,  on 
the  basis  of  information  before  it.  that 
notification  is  appropriate  under  law. 

7.  Amend  §  201.6  to  revise  paragraphs 
(a)(2),  (d),  (e)(3)  and  (g)  to  read  as 
follows: 


§  201 .6    Confidential  tHJsiness  information. 

(a)  *   *   * 

(2)  Nondisclosable  confidential 
business  information  is  privileged 
information,  classified  information,  or 
specific  information  (e.g.,  trade  secrets) 
of  a  type  for  which  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure.  Special  rules  for  the 
handling  of  such  information  are  set  out 
in  §206.17  and  §207.7  of  this  chapter. 
***** 

(d)  Approval  or  denial  of  requests  for 
confidential  treatment.  Approval  or 
denial  of  requests  shall  be  made  only  by 
the  Secretary  or  Acting  Secretary.  An 
approval  or  a  denial  of  a  request  for 
confidential  treatment  shall  be  in 
writing.  A  denial  shall  specify  the 
reason  therefor,  and  shall  advise  the 
submitter  of  the  right  to  appeal  to  the 
Commission. 

(e)  *   *  * 

(3)  The  justification  submitted  to  the 
Commission  in  connection  with  an 
appeal  shall  be  limited  to  that  presented 
to  the  Secretary  with  the  original  or 
amended  request.  When  the  Secretary  or 
Acting  Secretary  has  denied  a  request 
on  the  ground  that  the  submitter  failed 
to  provide  adequate  justification,  any 
such  additional  justification  shall  be 
submitted  to  the  Secretary  for 
consideration  as  part  of  an  amended 
request.  For  purposes  of  paragraph  (e)(1) 
of  this  section,  the  twenty  (20)  day 
period  for  filing  an  appeal  shall  be 
tolled  on  the  filing  of  an  amended 
request  and  a  new  twenty  (20)  day 
period  shall  begin  once  the  Secretary  or 
Acting  Secretan,'  has  denied  the 
amended  request,  or  the  approval  or 
denial  has  not  been  forthcoming  within 
ten  (10)  days  of  the  filing  of  the 
amended  request.  A  denial  of  a  request 
by  the  Secretary  on  the  ground  of 
inadequate  justification  shall  not 
obligate  a  requester  to  furnish  additional 
justification  and  shall  not  preclude  a 
requester  from  filing  an  appeal  with  the 
Commission  based  on  the  justification 
earlier  submitted  to  the  Secretary. 


38618 


Federal  Register  /  Vol.  67,  No.  108  /  Wednesday,  June  5,  2002  /  Proposed  Rules 


(g)  Granting  confidential  status  to 
business  information.  Any  business 
information  submitted  in  confidence 
and  determined  to  be  entitled  to 
confidential  treatment  shall  be 
maintained  in  confidence  by  the 
Commission  and  not  disclosed  except  as 
required  by  law.  In  the  event  that  any 
business  information  submitted  to  the 
Commission  is  not  entitled  to 
confidential  treatment,  the  submitter 
will  be  permitted  to  withdraw  the 
tender  within  five  days  of  its  denial  of 
confidential  treatment  unless  it  is  the 
subject  of  a  request  under  the  Freedom 
of  Information  Act  or  of  judicial 
discovery  proceedings.  After  such  five 
day  period,  the  business  information 
deemed  not  entitled  to  confidential 
treatment,  and  not  withdrawn,  will  be 
treated  as  public  information. 
*        *        »        *        * 

8.  Amend  §  201.8  to  revise  paragraphs 
(a)  and  (c)  to  read  as  follows: 

}  201 .8    RHng  of  Oocunwnts. 

(a)  Where  to  file;  date  of  filing. 
Documents  shall  be  filed  at  the  office  of 
the  Secretary  of  the  Commission  in 
Washington,  DC.  Such  documents,  if 
properly  filed  within  the  hours  of 
operation  specified  in  §  201.3  (c).  will 
be  deemed  to  be  filed  on  the  date  on 
which  they  are  actually  received  in  the 
Commission. 
***** 

(c)  Specifications  for  documents.  Each 
document  filed  imder  this  chapter  shall 
be  double-spaced,  clear  and  legible, 
ejccept  that  a  docimient  of  two  pages  or 
less  in  length  need  not  be  double- 
spaced. 
***** 

9.  Amend  §201.13  to  revise 
paragraphs  (f)  and  (i)(l)  to  read  as 
follows: 

f  201.13    Conduct  of  nonadjudicative 
hearings. 

***** 

(f)  Supplementary  material.  Up  to  five 
double-spaced  pages  of  supplementary 
material,  other  than  remarks  read  into 
the  record,  will  be  accepted  for  the 
record.  Supplementary  material 
exceeding  five  pages  may  be  accepted 
upon  a  showing  of  such  cause  as  may 
be  deemed  sufficient  by  the  presiding 
officials.  Supplementary  materials  must 
be  marked  with  the  name  of  the 
organization  submitting  it.  As  used 
herein,  the  term  supplementary  material 
refers  to: 

(1)  Additional  graphic  material  such 
as  charts  and  diagrams  used  to 
illuminate  an  argiiment  or  clarify  a 
position  and 


(2)  Information  not  available  to  a 
party  at  the  time  its  prehearing  brief  was 
filed. 

***** 

(i)  Briefs— {1)  Parties.  Briefs  of  the 
information  produced  at  the  hearing  and 
arguments  thereon  may  be  presented  to 
the  Commission  by  parties  to  the 
investigation.  Time  to  be  allowed  for 
submission  of  briefs  will  be  set  after 
conclusion  of  testimony  and  oral 
argument,  if  any. 
***** 

10.  Amend  §  201.14  to  revise 
paragraph  (a)  to  read  as  follows: 

§  201 .1 4    Computation  of  time,  additional 
hearings,  postponements,  continuances, 
and  extensions  of  time. 

(a)  Computation  of  time.  Computation 
of  any  period  of  time  prescribed  or 
allowed  by  the  rules  in  this  chapter,  by 
order  of  the  Commission,  or  by  order  of 
the  presiding  officer  imder  part  210  of 
this  chapter  shall  begin  with  the  first 
business  day  following  the  day  on 
which  the  act  or  event  initiating  such 
period  of  time  shall  have  occurred.  The 
last  day  of  the  period  so  computed  is  to 
be  included,  unless  it  is  a  Saturday, 
Sunday,  or  Federal  legal  holiday,  in 
which  event  the  period  runs  until  the 
end  of  the  next  business  day.  When  the 
period  of  time  prescribed  or  allowed  is 
less  than  7  days, Intermediate 
Saturdays,  Sundays,  and  Federal  legal 
holidays  shall  be  excluded  from  the 
computation.  As  used  in  this  rule,  a 
Federal  legal  holiday  refers  to  any  full 
calendar  day  designated  as  a  legal 
holiday  by  the  President  or  the  Congress 
of  the  United  States.  In  the  event  of  an 
early  or  all-day  closing  of  the 
Commission  on  a  business  day,  the 
Secretary  is  authorized  to  accept  on  the 
next  full  business  day  filings  due  the 
day  of  the  early  or  all-day  closing, 
without  requiring  the  granting  of  an 
extension  of  time  by  the  Chairman  of 
the  Commission,  or  such  other  person 
designated  to  conduct  the  investigation. 
***** 

11.  Amend  §  201.17  to  revise 
paragraph  (a)(1)  to  read  as  follows: 

§  201 .1 7    Procedures  for  requesting  access 
to  records. 

(a)  Requests  for  records.  (1)  A  request 
for  any  information  or  record  shall  be 
addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC 
20436  and  shall  indicate  clearly  in  the 
request,  and  if  the  request  is  in  paper 
form  on  the  envelope,  that  it  is  a 
"Freedom  of  Information  Act  Request." 
A  written  request  may  be  made  either  in 
paper  form,  or  Electronically  by 


contacting  the  Commission  at  http:// 
www.  usitc.gov/foia.htm. 

***** 

12.  Amend  §  201.18  to  revise 
paragraphs  (b),  (d),  introductory  text, 
and  (e)  to  read  as  follows: 

§  201 .1 8    Denial  of  requests,  appeals  from 
denial. 

***** 

(b)  An  appeal  from  a  denial  of  a 
request  must  be  received  within  sixty 
days  of  the  date  of  the  letter  of  denial 
and  shall  be  made  to  the  Commission 
and  addressed  to  the  Chairman,  United 
States  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC 
20436.  Any  such  appeal  shall  be  in 
writing,  and  shall  indicate  clearly  in  the 
appeal,  and  if  the  appeal  is  in  paper 
form  on  the  envelope,  that  it  is  a 
"Freedom  of  Information  Act  Appeal." 
An  appeal  may  be  made  either: 

(1)  In  paper  form,  or 

(2)  Electronically  by  contacting  the 
Commission  at  http://www.usitc.gov/ 
foia.htm. 
***** 

(d)  The  extensions  of  time  mentioned 
in  paragraph  (c)  of  this  section  shall  be 
made  only  for  one  or  more  of  the 
following  reasons: 

***** 

(e)  The  extensions  of  time  mentioned 
in  paragraph  (c)  of  this  section  shall  not 
exceed  ten  working  days  in  the 
aggregate. 

13.  Amend  §  201.19(b)  to  revise  the 
definition  of  Submitter  to  read  as 
follows: 

§  201 .1 9    Notification  regarding  requests 
for  confidential  business  information. 

***** 

(b)  Definitions.  *  *  * 

Submitter  means  any  person  or  entity 
who  provides  confidential  business 
information,  directly  or  indirectly,  to 
the  Commission.  The  term  includes,  but 
is  not  limited  to,  corporations, 
producers,  importers,  and  state  and 
federal  governments,  as  well  as  others 
who  have  an  administrative  relationship 
with  the  Commission  such  as 
contractors,  bidders  and  vendors. 
***** 

14.  Amend  §  201.21  to  revise 
paragraph  (a)  to  read  as  follows: 

§  201 .21    Availability  of  specific  records. 

(a)  Records  available.  The  following 
information,  on  request  to  the  Secretary 
of  the  Commission,  is  available  for 
public  inspection  and  copying:  final 
opinions,  including  concurring  and 
dissenting  opinions,  as  well  as  orders, 
made  in  the  adjudication  of  cases;  those 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency; 
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and  administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public.  Available  information 
includes,  but  is  not  limited  to: 
Applications,  petitions,  and  other 
formal  documents  filed  with  the 
Conunission,  notices  to  the  public 
concerning  Commission  matters, 
transcripts  of  testimony  taken  and 
exhibits  submitted  at  hearings,  reports 
to  the  President,  to  either  or  both 
Houses  of  Congress,  or  to  Committees  of 
Congress,  release  of  which  has  been 
authorized  by  the  President  or  the 
legislative  body  concerned,  reports  and 
other  docimients  issued  for  general 
distribution.  Much  of  the  information 
described  above  also  is  available  on  the 
Commission's  World  Wide  Web  site. 
The  Commission's  home  page  is  at 
http://www.usitc.gov.  The  web  site  also 
includes  information  subject  to  repeated 
Freedom  of  Information  Act  requests. 
Persons  accessing  the  web  site  can  find 
instructions  on  how  to  locate 
Commission  information  by  following 
the  "Freedom  of  Information  Act"  link 
on  the  home  page. 
***** 

15.. Amend  §201.31  to  revise  the 
section  heading  and  add  paragraph  (c) 
to  read  as  follows: 

§  201 .31    Fees  and  employee  conduct. 

***** 

(c)  The  Privacy  Act  Officer  shall 
establish  rules  of  conduct  for  persons 
involved  in  the  design,  development, 
operation,  or  maintenance  of  any  system 
of  records,  or  in  maintaining  any  record, 
and  periodically  instruct  each  such 
person  with  respect  to  such  rules  and 
the  requirements  of  the  Privacy  Act 
including  the  penalties  for 
noncompliance. 

§201.33    [Removed] 

16.  Remove  §201.33. 

17.  Amend  §201.170  to  revise 
paragraph  (c)  to  read  as  follows: 

§  201 .1 70    Compliance  procedures. 

***** 

(c)  The  Director,  Office  of  Equal 
Employment  Opportxmity,  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Director, 
Office  of  Equal  Employment 
Opportimity,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436. 

***** 

18.  Amend  §  201.201  to  revise 
paragraphs  (f)  and  (m)  to  read  as 
follows: 

1201.201    Definitions. 

***** 

(f)  Director  means  the  Director,  Office 
of  Finance  of  the  Commission  or  an 


official  designated  to  act  on  the 
Director's  behalf. 

***** 

(m)  Office  of  Finance  means  the 
Office  of  Finance  of  th§  Commission. 

***** 

19.  Amend  §  201.204  to  revise 
paragraphs  (g),  introductory  text,  (g)(1), 
(g)(2).  (h)(l)(iii).  (h)(3),  and  (h)(4)(ii)  to 
read  as  follows: 

§201.204    Salary  offset. 

***** 

(g)  Notice  of  salary  offset  where  the 
Commission  is  the  paying  agency. 

(1)  Upon  issuance  of  a  proper 
certification  by  the  Director  (for  debts 
owed  to  the  Commission)  or  upon 
receipt  of  a  proper  certification  from 
another  creditor  agency,  the  Office  of 
Finance  shall  send  the  employee  a 
written  notice  of  salary  offset.  Such 
notice  shall  advise  the  employee: 

(i)  Of  the  certification  that  has  been 
issued  by  the  Director  or  received  from 
another  creditor  agency; 

(ii).Of  the  amount  of  the  debt  and  of 
the  deductions  to  be  made;  and 

(iii)  Of  the  initiation  of  salary  offset  at 
the  next  officially  established  pay 
interval  or  as  otherwise  provided  for  in 
the  certification. 

(2)  The  Office  of  Finance  shall 
provide  a  copy  of  the  notice  to  the 
creditor  agency  and  advise  such  agency 
of  the  dollar  amount  to  be  offset  and  the 
pay  period  when  the  offset  will  begin. 
***** 

(h)*  *  * 

(1)  *  *  *  . 

(iii)  Deductions  shall  begin  the  pay 
period  following  the  issuance  of  the 
certification  by  the  Director  or  the 
receipt  by  the  Office  of  Finance  of  the 
certification  from  another  agency  or  as 
soon  thereafter  as  possible. 
***** 

(3)  Multiple  debts.  Where  two  or  more 
creditor  agencies  are  seeking  salary 
offset,  or  where  two  or  more  debts  are 
owed  to  a  single  creditor  agency,  the 
Office  of  Finance  may,  at  its  discretion, 
determine  whether  one  or  more  debts 

<  should  be  offset  simultaneously  within 
the  15  percent  limitation. 
(4)*   *   * 

(ii)  In  the  event  that  a  debt  to  the 
Commission  is  certified  while  an 
employee  is  subject  to  salary  offset  to 
repay  another  agency,  the  Office  of 
Finance  may,  at  its  discretion, 
determine  whether  the  debt  to  the 
Commission  should  be  repaid  before  the 
debt  to  the  other  agency,  repaid 
simultaneously,  or  repaid  after  the  debt 
to  the  other  agency. 


PART  204— INVESTIGATIONS  OF 
EFFECTS  OF  IMPORTS  ON 
AGRICULTURAL  PROGRAMS 

1.  Revise  the  authority  citation  for 
part  204  to  read  as  follows: 

Authority:  19  U.S.C.  1335. 

2.  In  §  204.1,  redesignate  footnote  5  as 
footnote  1. 

3.  In  §  204.2,  redesignate  footnote  6  as 
footnote  2. 

PART  206— INVESTIGATIONS 
RELATING  TO  GLOBAL  AND 
BILATERAL  SAFEGUARD  ACTIONS, 
MARKET  DISRUPTION,  AND  REVIEW 
OF  RELIEF  ACTIONS 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1335,  2251-2254, 
3351-3382;  sees.  103,  301-302.  Pub.  L.  103- 
465.  108  Stat.  4809. 

2.  Amend  §  206.3  to  revise  paragraph 
(b)  to  read  as  follows: 

§  206.3    Institution  of  investigations; 
publication  of  notice;  and  availability  for 
public  inspection. 

***** 

(b)  Contents  of  notice.  The  notice  will 
identify  the  petitioner  or  other 
requestor,  the  imported  article  that  is 
the  subject  of  the  investigation  and  its 
tariff  subheading,  the  nature  and  timing 
of  the  determination  to  be  made,  the 
time  and  place  of  any  publicliearing, 
dates  of  deadlines  for  filing  briefs, 
statements,  and  other  documents,  limits 
on  page  lengths  for  posthearing  briefs, 
the  place  at  which  the  petition  or 
request  and  any  other  documents  filed 
in  the  course  of  the  investigation  may  be 
inspected,  and  the  name,  address,  and 
telephone  number  of  the  office  that  may 
be  contacted  for  more  information.  The 
Commission  will  provide  the  same  sort 
of  information  in  its  notice  when  the 
investigation  was  instituted  following 
receipt  of  a  resolution  or  on  the 
Commission's  own  motion. 
***** 

3.  Amend  §  206.8  to  revise  paragraph 
(b)  to  read  as  follows: 

§  206.8    Service,  filing  and  certification  of 
documents. 

***** 

(b)  Service.  Any  party  submitting  a 
document  for  the  consideration  of  the 
Commission  in  the  course  of  an 
investigation  to  which  this  part  pertains 
shall,  in  addition  to  complying  with 
§  201.8  of  this  chapter,  serve  a  copy  of 
the  public  version  of  such  document  on 
all  other  parties  to  the  investigation  in 
the  manner  prescribed  in  §  201.16  of 
this  chapter,  and,  when  appropriate, 
serve  a  copy  of  the  confidential  version 
of  such  document  in  the  manner 
provided  for  in  §  206.17(f).  The 
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Secretary  shall  promptly  notify  a 
petitioner  when,  before  the 
establishment  of  a  service  list  under 
§  206.17(a)(4),  an  application  under 
§  206.17(a)  is  approved.  When 
practicable,  this  notification  shall  be 
made  by  facsimile  transmission.  A  copy 
of  the  petition  including  all  confidential 
business  information  shall  then  be 
served  by  petitioner  on  those  approved 
applicants  in  accordance  with  this 
section  within  two  (2)  calendar  days  of 
the  time  notification  is  made  by  the 
Secretary.  If  a  document  is  filed  before 
the  Secretary's  issuance  of  the  service 
list  provided  for  in  §  201.11  of  this 
chapter  or  the  administrative  protective 
order  list  provided  for  in  §  206.17,  the 
dociunent  need  not  be  accompanied  by 
a  certificate  of  service,  but  the  document 
shall  be  served  on  all  appropriate 
parties  within  two  (2)  days  of  the 
issuance  of  the  service  list  or  the 
administrative  protective  order  list  and 
a  certificate  of  service  shall  then  be 
filed.  Notwithstanding  §  201.16  of  this 
chapter,  petitions,  briefs,  and  testimony 
filed  by  parties  shall  be  served  by  hand 
or,  if  served  by  mail,  by  overnight  mail 
or  its  equivalent.  Failiue  to  comply  with 
the  requirements  of  this  rule  may  result 
in  removal  from  status  as  a  party  to  the 
investigation.  The  Commission  shall 
make  available,  upon  request,  to  all 
parties  to  the  investigation  a  copy  of 
each  document,  except  transcripts  of 
hearings,  confidential  business 
information,  privileged  information,  and 
information  required  to  be  served  under 
this  section,  placed  in  the  docket  file  of 
the  investigation  by  the  Commission. 
***** 

4.  Amend  §  206.17  to  revise  paragraph 
(a)(2),  (g)(l]  and  (3)  to  read  as  follows: 

§  206. 1 7    LimKed  disclosure  of  c«rtain 
confidentisi  business  information  under 
administrative  protective  order. 

(a)*  *  * 

(D*  *  * 

(2)  Application.  An  application  under 
paragraph  (a)(1)  of  this  section  must  be 
made  by  an  authorized  applicant  on  a 
form  adopted  by  the  Secretary  or  a 
photocopy  thereof.  A  signed  application 
and  five  (5)  copies  thereof  shall  be  filed. 
An  application  on  behalf  of  an 
authorized  applicant  must  be  made  no 
later  than  the  time  that  entries  of 
appearance  are  due  pursuant  to  §  201.11 
of  this  chapter.  In  the  event  that  two  or 
more  authorized  applicants  represent 
one  interested  party  who  is  a  party  to 
the  investigation,  the  authorized 
applicants  must  select  one  of  their 
number  to  be  lead  authorized  applicant. 
The  lead  authorized  applicant's 
applicatioi\  must  be  filed  no  later  than 
the  time  that  entries  of  appearance  are 


due.  Provided  that  the  application  is 
accepted,  the  lead  authorized  applicant 
shall  be  served  with  confidential 
business  information  pursuant  to 
paragraph  (f)  of  this  section.  The  other 
authorized  applicants  representing  the 
same  party  may  file  their  applications 
after  the  deadline  for  entries  of 
appearance  but  at  least  five  days  before 
the  deadline  for  filing  posthearing  briefs 
in  the  investigation,  and  shall  not  be 
served  with  confidential  business 
information. 
***** 

(g)  Exemption  from  disclosure — (1)  In 
general.  Any  person  may  request 
exemption  from  the  disclosiwe  of 
confidential  business  information  under 
administrative  protective  order,  whether 
the  person  desires  to  include  such 
information  in  a  petition  filed  under 
this  Subpart  B,  or  any  other  submission 
to  the  Conunission  during  the  course  of 
an  investigation.  Such  a  request  shall 
only  be  granted  if  the  Secretary  finds 
that  such  information  is  nondisclosable 
confidential  business  information.  As 
defined  in  §  201.6(a)(2)  of  this  chapter, 
nondisclosable  confidential  business 
information  is  privileged  information, 
classified  information,  or  specific 
information  (e.g.,  trade  secrets)  of  a  type 
for  which  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure. 

(2)*  *  * 

(3)  Procedure  if  request  is  approved. 
If  the  request  is  approved,  the  person 
shall  file  three  versions  of  the 
submission  containing  the 
nondisclosable  confidential  business 
information  in  question.  One  version 
shall  contain  all  confidential  business 
information,  bracketed  in  accordance 
with  §  201.6  of  this  chapter  and 
§  206.8(c),  with  the  specific  information 
as  to  which  exemption  from  disclosure 
was  granted  enclosed  in  triple  brackets. 
This  version  shall  have  the  following 
warning  marked  on  every  page:  "CBI 
exempted  fit)m  disclosure  under  APO 
enclosed  in  triple  brackets."  The  other 
two  versions  shall  conform  to  and  be 
filed  in  accordance  with  the 
requirements  of  §  201.6  of  this  chapter 
and  §  206.8  (c),  except  that  the  specific 
information  as  to  which  exemption  from 
disclosure  was  granted  shall  be  redacted 
from  those  versions  of  the  submission. 


PART  207-4NVESnGATIONS  OF 
WHETHER  INJURY  TO  DOMESTIC 
INDUSTRIES  RESULTS  FROM 
IMPORTS  SOLD  AT  LESS  THAN  FAIR 
VALUE  OR  FROM  SUBSIDIZED 
EXPORTS  TO  THE  UNITED  STATES 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1336,  1671-1677n, 
2482,  3513. 

f  207.6    [Removed] 

2.  Remove  and  reserve  §  207.6. 

3.  Amend  §  207.7  by  revising 
paragraphs  (a)(2)  and  (g)(1)  to  read  as 
follows: 

§207.7    Limited  disclosure  of  certain 
business  proprietary  information  under 
administrative  protective  order. 

(a)  *  *  * 

(2)  Application.  An  application  under 
paragraph  (a)(1)  of  this  section  must  be 
made  by  an  authorized  applicant  on  a 
form  adopted  by  the  Secretary  or  a 
photocopy  thereof.  A  signed  application 
and  five  (5)  copies  thereof  shall  be  filed. 
An  application  on  behalf  of  a  petitioner, 
a  respondent,  or  another  party  must  be 
made  no  later  than  the  time  that  entries 
of  appearance  are  due  pursuant  to 
§201.11  of  this  chapter.  In  the  event 
that  two  or  more  authorized  applicants 
represent  one  interested  party  who  is  a 
party  to  the  investigation,  the 
authorized  applicants  must  select  one  of 
their  number  to  be  lead  authorized 
applicant.  The  lead  authorized 
applicant's  application  must  be  filed  no 
later  than  the  time  that  entries  of 
appearance  are  due.  Provided  that  the 
application  is  accepted,  the  lead 
authorized  applicant  shall  be  served 
with  business  proprietary  information 
pursuant  to  paragraph  (f)  of  this  section. 
The  other  authorized  applicants 
representing  the  same  party  may  file 
their  applications  after  the  deadline  for 
entries  of  appearance  but  at  least  five 
days  before  the  deadline  for  filing 
posthearing  briefs  in  the  investigation, 
or  the  deadline  for  filing  briefs  in  the 
preliminary  phase  of  an  investigation,  or 
the  deadline  for  filing  submissions  in  a 
remanded  investigation,  and  shall  not 
be  served  with  business  proprietary 
information. 
***** 

(g)  Exemption  from  disclosure — (1)  In 
general.  Any  person  may  request 
exemption  from  the  disclosure  of 
business  proprietary  information  under 
administrative  protective  order,  whether 
the  person  desires  to  include  such 
information  in  a  petition  filed  imder 
§  207.10,  or  any  other  submission  to  the 
Commission  during  the  course  of  an 
investigation.  Such  a  request  shall  only 
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be  granted  if  the  Secretary  finds  that 
such  information  is  nondisclosable 
confidential  business  information.  As 
defined  in  §  201.6(a)(2)  of  this  chapter, 
nondisclosable  confidential  business 
information  is  privileged  information, 
classified  information,  or  specific 
information  (e.g.,  trade  secrets)  of  a  type 
for  which  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure.  The  request  will  be  granted 
or  denied  not  later  than  thirty  (30)  days 
(ten  (10)  days  in  a  preliminary  phase 
investigation)  after  the  date  on  which 
the  request  is  filed. 

4.  Amend  §  207.62  to  revise  paragraph 
(b)(2)  to  read  as  follows: 

§  207.62    Rulings  on  adequacy  and  nature 
of  Commission  review. 


(b)  *  *  * 

(2)  Comments  shall  be  submitted 
within  the  time  specified  in  the  notice 
of  institution.  In  a  grouped  review,  only 
one  set  of  comments  shall  be  filed  per 
party.  Comments  shall  not  exceed 
fifteen  (15)  pages  of  textual  material, 
double  spaced  and  single  sided,  on 
stationary  measuring  8  V2  x  ll  inches. 
Comments  containing  new  factual 
information  shall  be  disregarded. 
***** 

5.  Amend  §  207.64  to  revise  paragraph 
(b)  to  read  as  follows: 

f  207.64    Staff  Reports. 


(b)  Final  staff  report.  After  the 
hearing,  the  Director  shall  revise  the 
prehearing  staff  report  and  submit  to  the 
Commission,  prior  to  the  Commission's 
determination,  a  final  version  of  the 
staff  report.  The  final  staff  report  is 
intended  to  supplement  and  correct  the 
information  contained  in  the  prehearing 
staff  report.  The  Director  shall  place  the 
final  staff  report  in  the  record.  A  public 
version  of  the  final  staff  report  shall  be 
made  available  to  the  public  and  a 
business  proprietary  version  shall  also 
be  made  available  to  persons  authorized 
to  receive  business  proprietary 
information  under  §  207.7. 

Issued:  May  30.  2002. 

By  Order  of  tiie  Commission. 
Marilyn  R.  Abbott,* 
Secretary. 

[FR  Doc.  02-13910  Filed  6-4-02;  8:45  am] 
SLUNG  CODE  7020-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

90  CFR  Part  917 

[KY-216-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

SUMIMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  reopening  the  public 
comment  period  on  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  (the  "Kentucky  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Kentucky  has  submitted  additional 
explanatory  information  pertaining  to  a 
previously  proposed  amendment  about 
subsidence,  water  replacement, 
impoundments,  hydrology,  and  permits. 
Kentucky  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,  (e.s.t.J  June  20,  2002. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  William  J. 
Kovacic  at  the  address  listed  below. 

You  may  review  copies  of  the 
Kentucky  program,  this  amendment, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Lexington  Field 
Office. 

William  J.  Kovacic,  Lexington  Field 
Office,  Office  of  Siu-face  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503.  Telephone:  (859)  260-8400.  E- 
mail:  6Jicovacjc@osmre.gov. 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex.  Frankfort, 
Kentucky  40601,  Telephone:  (502) 
564-6940. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Telephone:  (859) 
260-8400.  Internet: 
bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacliground  on  the  Kentuclcy  Program 

II.  Description  of  tiie  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 


I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the  , 

regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  cmiong  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18, 1982.  You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Kentucky  program  in  the  May  18, 
1982,  Federal  Register  (48  FR  21404). 
You  can  also  find  later  actions 
concerning  Kentucky's  program  and 
program  amendments  at  30  CFR  917.11, 
917.12,  917.13.  917.15,  917.16,  and 
917.17. 

IT.  Description  of  the  Proposed 
Amendment 

By  letter  dated  July  30,  1997 
(administrative  record  no.  KY-1410), 
Kentucky  sent  us  a  proposed 
amendment  to  its  program.  The  full  text 
of  the  program  amendment  is  available 
for  you  to  read  at  the  locations  listed 
above  under  ADDRESSES.  The  provisions 
of  the  Kentucky  Administrative 
Regulations  (KAR)  at  section  405  thaf 
are  being  revised  are:  8:001,  8:030, 
8:040;  16:001,  16:060,  16:090,  16:100. 
16:160,  18:001,  18:060,  18:090,  18:100. 
18:160,  and  18:210.  The  proposed 
amendment  was  announced  in  the 
September  5,  1997.  Federal  Register  (62 
FR  46933).  On  November  14,  1997,  a 
Statement  of  Consideration  of  public 
comments  was  filed  with  the  Kentucky 
Legislative  Research  Committee.  As  a 
result  of  the  comments  and  by  letter 
dated  March  4,  1998,  Kentucky  made 
changes  to  the  original  submission 
(administrative  record  no.  KY-1422). 
The  revisions  were  made  at  405  KAR 
8:040,  16:060.  18:060,  and  18:210.  By 
letter  dated  March  16, 1998,  Kentucky 
made  additional  changes  to  the  original 
submission  (administrative  record  no. 
KY-1423).  The  revisions  were  made  at 
8:001,  8:030,  8:040,  16.001,  16:060, 
16:090,  16:100.  16:160.  18:001,  18:060. 
18:090,  18:100,  18:160,  and  18:210.  By 
letter  dated  July  14.  1998,  Kentucky 
submitted  a  revised  version  of  the 
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proposed  amendments  (administrative 
record  no.  KY-1431).  All  the  revisions, 
except  for  a  portion  of  those  submitted 
March  16,  1998,  were  announced  in  the 
August  26.  1998,  Federal  Register  (63  FR 
45430).  The  March  16, 1998,  revisions 
not  included  in  previous  notices  will  be 
included  in  this  document. 

During  our  review  of  the  amendment, 
we  identified  concerns  relating  to  the 
provisions  at  405  KAR  8:001,  8:030, 
8:040,  16:001, 16:060, 16:090,  16:100, 
16:160,  18:001,  18:060,  18:090,  18:100, 
18:160,  and  18:210.  We  notified 
Kentucky  of  the  concerns  by  letter  dated 
May  26,  2000  (administrative  record  no. 
KY-1479).  Kentucky  responded  in  a 
letter  dated  August  10,  2000,  and 
submitted  additional  explanatory 
information  (administrative  record  no. 
KY-1489). 

A.  Response  to  Issue  Letter 

1.  Water  Replacement  and  Subsidence 
Issues 

a.  Kentucky  law  and  regulations  do  not  use 
the  term  "drinking,  domestic,  or  residential" 
and  therefore  do  not  define  it.  Our  law  and 
regulations  for  both  surface  and  underground 
mines,  and  the  federal  law  and  regulations 
for  surface  mines  only,  refer  to  water 
supplies  for  "domestic,  agricultural, 
industrial,  or  other  legitimate  use,"  whereas 
the  federal  law  and  regulations  for 
underground  mines  refers  more  narrowly  to 
"drinking,  domestic,  or  residential"  water 
supplies.  Our  program  is  more  inclusive  and 
therefore  more  protective  than  the  federal 
program. 

The  federal  definition  of  "replacement  of 
water  supply"  is  not  included  in  our 
program.  The  federal  definition  is  largely  a 
collection  of  substantive  requirements.  The 
Kentucky  Legislative  Research  Commission's 
.Informational  Bulletin  118,  Kentucky 
Administrative  Regulations,  June  1996,  pp. 
60-63,  states  that  substantive  requirements 
should  not  be  placed  in  a  definition. 
Therefore,  the  cabinet  promulgated  the 
provisions  of  the  federal  definition  as 
substantive  requirements  in  405  KAR  16:060 
Section  8  and  405  KAR  18:060  Section  12. 

b.  Our  regulations  use  "proximately" 
because  KRS  350.421(2)  uses  "proximately 
resulting  from  the  surface  or  underground 
coal  mine."  30  U.S.C.  1307(b)  uses 
"proximately  resulting  from  such  surface 
coal  mine  operation,"  and  30  U.S.C. 
1309(a)(2)  uses  "resulting  from  underground 
coal  mining  operations."  The  definition  of 
"proximate  cause"  is,  in  short,  "direct 
cause."  which  is  not  significantly  different  in 
practice  from  "resulting  from."  We  do  not 
believe  SMCRA  or  the  federal  regulations 
intend  a  different  standard  of  causation  for 
surface  and  underground  mines. 

The  term  "proximate  cause"  has  been 
defined  in  Kentucky  case  law  as  follows: 

Proximate  cause  is  to  be  determined  as  a 
fact  in  view  of  the  circumstances  attending 
it.  (Citation  omitted.)  It  is  that  cause  which 
naturally  leads  to,  and  which  might  have 
been  expected  to  have  produced,  the  result. 


The  connection  of  cause  and  effect  must  be 
established.  And  if  a  cause  is  remote,  and 
only  furnished  the  condition  or  occasion  of 
the  injury,  it  is  not  the  proximate  cause 
thereof.  (Citation  omitted.)  The  proximate 
cause  is  a  cause  which  would  probably, 
according  to  the  experience  of  mankind,  lead 
to  the  event  which  happened,  and  remote 
cause  is  a  cause  which  would  not.  according 
to  such  experience,  lead  to  such  an  event. 
Stevens'  Admr\.  Watt.  Ky.,  99  S.W.2d  753, 
755,  266  Ky.  608  (1936) 

c.  The  proposal  that  a  notice  of 
noncompliance  be  issued  whenever  the 
cabinet  determines  that  the  permittee  has 
damaged  a  water  supply  was  removed  during 
the  legislative  review  part  of  the 
promulgation  process.  The  final  regulation 
requires  that  the  cabinet  promptly  notify  the 
permittee  of  receipt  of  a  complaint.  After 
appropriate  investigation,  if  the  cabinet 
determines  the  permittee  damaged  the  water 
supply  it  notifies  the  permittee  of  his 
obligation  to  replace  the  water  supply  and 
the  timetables  for  replacement.  The 
replacement  timetables  are  not  triggered  by 
the  mere  receipt  of  a  complaint  by  the 
permittee  or  the  cabinet,  nor  are  they 
triggered  by  the  cabinet's  initial  notice  to  the 
permittee  that  a  complaint  has  been  received. 
The  replacement  timetables  are  triggered  by 
the  cabinet's  notice  to  the  permittee  that 
water  loss  has  occurred,  that  the  permittee 
caused  it,  and  that  he  has  the  obligation  to 
replace  the  supply.  It  is  simply  unfair  and 
unworkable  for  legally  binding  timetables  for 
replacement,  particularly  the  48-hour 
emergency  replacement  of  domestic  water 
supplies,  to  begin  running  upon  a  mere 
complaint.  There  are  many  cases  where 
alleged  impacts  to  water  supplies  prove  to  be 
nonexistent  or  to  be  the  result  of  factors  such 
as  drought  or  inadequate  well  systems. 

With  regard  to  the  time  period  to  be  used 
as  a  basis  for  payment  of  increased  operation 
and  maintenance  expenses,  the  "predicted 
useful  life  of  a  water  supply  system"  is  a 
concept  expressed  in  the  federal  preamble, 
not  in  the  federal  regulations.  Part  (a)  of  the 
federal  definition  of  "replacement  of  water 
supply"  at  30  CFR  701.5  requires  that  the 
time  basis  is  "a  period  agreed  to  by  the 
permittee  and  the  water  supply  owner." 
Kentucky  provides  a  standard  of  20  years  that 
prevails  unless  a  different  time  period  is 
agreed  to  by  the  permittee  and  water  supply 
owner.  It  is  a  reasonable  standard  that  we 
believe  will  generally  provide  a  fair  outcome 
to  the  injured  property  owner  and  will 
provide  certainty  to  the  permittee.  Because 
we  allow  a  lime  period  agreed  to  by  the 
permittee  and  water  supply  owner  to 
override  the  20-year  period,  we  are 
completely  consistent  with  the  federal 
regulation.  To  require  that  "remaining  useful 
life"  of  a  water  system  be  imposed  as  a  rigid 
standard  to  be  determined  on  a  case  by  case 
basis  would  not  only  be  inconsistent  with  the 
federal  regulation  itself,  but  also  could  bog 
down  the  enforcement  process  in  wrangling 
over  estimates  of  useful  life  that  are 
necessarily  subjective.  Our  20-year  provision 
is  working  well  in  practice. 

d.  "Underground  or  surface  source"  is  used 
in  KRS  350.421(b)  for  both  surface  and 
underground  mines,  and  is  used  in  30  U.S.C. 


717(b)  for  surface  mines  only.  Presumably  it 
has  the  same  meaning  in  both  federal  and 
state  law,  and  by  including  the  universe  of 
sources  it  plainly  includes  "wells  and 
springs." 

e.  Our  identical  counterpart  to  the  30  CFR 
784.20(a)(3)  requirement  that  the  survey  be 
provided  to  the  property  owner  is  at  405  KAR 
18:210  Section  l(4)(a),  not  Section  l(4)(b). 
Further,  we  have  procedural  protections  for' 
the  property  owner  at  Section  l(4)(b)  that  the 
federal  regulations  do  not  have.  Further  still, 
the  court  struck  down  and  OSM  has 
suspended  the  784.20(a)(3)  requirement  for 
presubsidence  condition  surveys  of 
structures,  so  we  are  not  now  required  to 
have  any  of  these  requirements  in  our 
program.  Finally,  we  plan  to  delete  .the 
requirement  for  presubsidence  surveys  of 
structures.  See  issue  l(i)  below. 

f  In  the  previous  version  of  this  regulation 
(before  detailed  presubsidence  surveys  were 
required),  "which  was  approved  by  OSM, 
undermining  sooner  than  90  days  after  the 
initial  notice  required  a  second  notice,  and 
in  no  case  could  undermining  take  place 
sooner  than  30  days  after  the  second  notice. 
In  this  regulation,  any  undermining  sooner 
than  90  days  after  the  initial  notice  requires 
a  second  notice,  must  be  requested  and 
justified  by  the  permittee,  and  may  be 
approved  by  the  cabinet,  only  if  the 
presubsidence  survey  has  been  completed  (or 
access  denied)  and  any  dispute  about  the 
survey  has  been  resolved.  With  the  addition 
of  these  safeguards  it  is  possible  to  allow  the 
minimum  time  after  the  second  notice  to  be 
shorter  (as  short  as  10  days  in  rare 
circumstances),  and  to  allow  for  a  possible 
waiver  of  the  10-day  minimum  in  writing  by 
the  property  owner.  As  presently  structured 
the  regulation  provides  ample  notice  and 
opportunity  for  the  property  owner  to 
become  involved  in  the  decision  making 
about  the  adequacy  of  the  subsidence  control 
plan  and  about  the  adequacy  of  the 
presubsidence  survey  and  thereby  protect  his 
property. 

However,  because  we  intend  to  delete  the 
requirement  for  presubsidence  surveys  of 
structures,  we  also  intend  to  amend  405  KAR 
18:210  Section  2(2)  to  return  to  the 
previously  approved  time  periods  for 
permittee  notice  to  surface  owners.  See  issue 
l(i)  below. 

g.  Procedures  for  requesting  confidentiality 
of  submitted  materials  are  set  out  in  405  KAR 
8:010  Section  12.  However,  there  are  limits 
on  what  material  may  be  kept  confidential 
and  we  doubt  that  information  critical  to  a 
subsidence  control  plan  can  reasonably  be 
kept  confidential  under  state  law. 

h.  Extraction  ratios  and  other  information 
required  in  30  CFR  817.121(g)  are  required  in 
405  KAR  18:210  Section  5(1).  and  Section 
5(2)  expressly  states  that  Mines  and  Minerals 
maps  will  fulfill  the  requirements  of  this 
section  if  they  include  all  the  information 
required  under  Section  5(1). 

i.  In  respon.se  to  the  suspension  of  the 
corresponding  federal  rules,  we  have  filed 
with  the  Kentucky  Legislative  Research 
Commission  a  Notice  of  Intent  to  amend  405 
KAR  18:210  to  delete  the  lequirement  at 
Section  1(4)  for  presubsidence  surveys  of 
structures,  and  to  delete  the  rebuttable 
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presumption  of  causation  of  subsidence 
damage  at  Section  3(4).  We  also  intend  to 
amend  Section  2(2),  regarding  the  required 
time  periods  for  permittee  notice  to  surface 
owners  prior  to  undermining,  returning  to 
the  previously  approved  time  periods, 
j.  The  regulations  at  405  KAR  16:060 
Section  8(4)(c),  18:060  Section  12(4)(c),  and 
18:210  Section  3(5)(c)  are  consistent  with  the 
purpose  of  the  federal  regulations  because 
the  bond  cannot  be  not  released  or  returned 
until  after  the  permittee  has  completed  the 
water  supply  replacement  or  repair  or 
compensation  for  subsidence  damage  that  the 
bond  is  intended  to  guarantee. 

The  sole  purpose  of  the  additional  bond  is 
to  insure  that  the  cabinet  will  have  the 
money  to  replace,  repair  or  compensate  if  the 
permittee  fails  to  do  so.  Under  the  federal 
regulations,  if  the  permittee  repairs  or 
compensates  for  subsidence  damage  or 
replaces  a  water  supply  within  90  days 
(which  can  be  extended  up  to  one  year  under 
appropriate  circumstances),  the  additional 
performance  bond  is  not  required.  Thus  the 
federal  regulations  implicitly  recognize  that 
there  is  no  reason  to  require  the  additional 
bond  unless  there  develops  some  reasonable 
likelihood  that  the  regulatory  authority  will 
have  to  complete  the  replacement,  repair  or 
compensation.  If  a  bond  is  posted  and  the 
permittee  then  satisfactorily  completes  the 
required  replacement,  repair  or 
compensation  there  is  no  reasonable 
likelihood  that  the  regulatory  authority  will 
have  to  do  so,  and  thus  there  is  no  need  for 
the  regulatory  authority  to  retain  the 
additional  bond  amount.  Since  the  cabinet's 
regulations  require  that  the  replacement, 
repair  or  compensation  insured  by  the 
additional  bond  must  have  been  completed 
before  any  release  or  return  of  bond,  the 
cabinet  believes  its  regulations  are  not 
inconsistent  with  the  federal  regulations. 
2.  Impoundment  Issues 

k.  The  safety  factors  are  provided  in  405 
KAR  16:100,  Section  1(3). 

1.  405  KAR  16:070  Section  1(2)  requires 
other  facilities,  in  addition  to  sedimentation 
ponds,  to  be  installed,  operated  and 
maintained  when  necessary  to  insure  that 
discharges  meet  effluent  limitations.  405 
KAR  16:070  Section  1(b)  requires  that  the 
other  treatment  facilities  be  properly 
maintained  and  not  be  removed  until  no 
longer  necessary  to  meet  effluent  limitations. 
405  KAR  16:090  Section  3(2)(b)  requires  that 
other  treatment  facilities  be  used  in 
conjunction  with  runoff  storage  volume  to 
meet  effluent  limits.  30  CFR  816.46(d)(2) 
requires  that  other  U'eatment  facilities  be 
designed  in  accordance  with  the  applicable 
requirements  of  816.46(c).  but  this  is 
essentially  meaningless  since  the 
requirements  in  816.46(c)  are  design 
requirements  for  sedimentation  ponds 
(detention  time,  dewatering  devices, 
compaction,  spillways,  etc.).  The  federal 
regulation  does  not  achieve  any  result  that 
our  regulation  does  not  achieve. 

m.  The  Kentucky  regulations  at  405  KAR 
16:090/18:090  Section  4  are  as  effective  as 
the  federal  regulations.  The  requirement  that 
ponds  be  designed,  maintained  and  operated 
to  provide  adequate  detention  time  to  meet 
affluent  limits  is  in  405  KAR  16/18:100 


Section  3(1).  The  requirement  to  use  a 
nonclogging  dewatering  device  is  in  Section 
4.  The  purpose  of  the  dewatering  device  is 
to  remove  inflow  so  that  adequate  detention 
time  is  maintained.  To  require  that  the 
nonclogging  dewatering  device  must  be 
adequate  to  maintain  detention  time  to  meet 
effluent  limits  would  simply  restate  the 
purpose  of  the  dewatering  device.  The 
language  in  30  CFR  816/81 7.46(c)(l)(iii)(D) 
regarding  detention  time  is  redundant  to  the 
detention  time  requirement  in  30  CFR  816/ 
817.46(c)(l){iii)(B). 

n.  The  requirements  at  subsections  (11). 
(12).  and  (13)(a)  were  deleted  from  405  KAR 
16/18:090  because  they  are  provided  in  405 
KAR  16/18:100. 

o.  405  KAR  8:030/8:040  Section  34(6) 
refers  to  Class  B  and  C  criteria  under  405 
KAR  7:040  Section  5  and  401  KAR  4:030 
(administrative  regulation  of  the  cabinets 
Division  of  Water  regarding  criteria  for 
dams),  whereas  the  federal  regulation  refers 
to  Class  B  and  C  criteria  in  the  USDA-SCS 
Technical  Release  No.  60  and  incorporate 
TR-60  by  reference. 

The  Class  B  and  C  criteria  of  the  cabinet 
and  those  of  TR-60  are  virtually  identical 
criteria,  since  the  Division  of  Water's  criteria 
were  originally  developed  based  upon  the 
SCS  criteria.  Thus  there  is  no  need  for  the 
cabinet's  regulations  to  refer  to.  or  to 
incorporate  by  reference.  TR-60. 

p.  Rainfall  amounts  for  PMP  events  of 
duration  longer  than  six  hours  are  provided 
in  the  cabinet's  Division  of  Water's  (formeriy 
Division  of  Water  Resources)  Engineering 
Memorandum  No.2.  "Rainfall  Frequency 
Values  for  Kentucky."  April  30. 1971.  The 
values  are  taken  from  the  U.S.  Weather 
Bureau's  Technical  Papers  40  and  49. 
Engineering  Memorandum  No.  2  is 
referenced  in  the  Division  of  Water's 
Engineering  Memorandum  No.  5.  "Design 
Criteria  for  Dams  &  Associated  Structures." 
February  1, 1975,  which  is  referenced  in  401 
KAR  4:030  Section  3,  which  in  turn  is 
referenced  by  405  KAR  16:100/18:100  and 
405  KAR  16:160/18:160.  Section  C(V)  (page 
C-3)  of  Engineering  Memorandum  No.  5 
makes  clear  that  the  PMP  to  be  used  is  the 
6-hour  PMP  unless  the  drainage  area  in 
question  has  a  time  of  concentration  greater 
than  six  hours. 

q.  The  exemption  from  engineering 
inspections  for  certain  impoundments 
without  embankments  at  Section  l{9)(c)  is 
extremely  limited.  The  exemption  is  not 
available  for  impoundments  that  are 
sedimentation  ponds,  coal  mine  waste 
impoundments,  or  are  otherwise  intended  to 
facilitate  active  mining.  The  engineering 
inspections  required  by  Section  1(9)  are 
intended  for  impoundments  with 
embankment  structures  that  could  fail,  and 
are  intended  to  reveal  any  signs  of  instability, 
structural  weakness  or  other  hazardous 
conditions.  The  exempted  impoundments  are 
holes  in  the  ground.  They  do  not  have 
embankment  structures  that  could  fail.  They 
physically  cannot  present  safety  hazards  or 
other  environmental  concerns  that  warrant 
the  routine,  detailed  inspections  by 
experienced  registered  professional  engineers 
or  other  specialists.  Even  so.  the  exemption 
includes  provisions  that  allow  the  cabinet  to 


require  the  inspections  on  a  case  by  case 
basis  if  needed.  If  would  be  useless  to  require 
the  permittee  to  attempt  some  kind  of 
demonstration  of  the  obvious,  beyond  the 
information  normaUy  included  in  the  permit 
application. 

The  operator  inspections  required  by 
Section  1(10)  are  intended  for  impoundments 
with  embankment  structures  that  could  fail, 
but  which  are  not  Class  B  or  C  structures,  and 
are  not  large  enough  to  be  subject  to 
inspection  under  MSHA  rules  at  30  CFR 
77.216.  The  required  inspections  are 
intended  to  reveal  any  signs  of  structural 
weakness  or  other  hazardous  conditions.  The 
exemption  at  Section  l(10)(b)  from  quarteriy 
inspections  is  only  for  small  nonhazardous 
impoundments  without  embankment 
structures.  The  exempted  impoundments  are 
holes  in  the  ground,  so  they  do  not  have 
embankment  structures  that  could  fail.  They 
physically  cannot  develop  the  hazardous 
conditions  the  inspections  are  intended  to 
protect  against,  so  the  inspections  are 
unnecessary  for  this  class  of  structures. 
Again,  it  would  be  useless  to  require  the    • 
permittee  to  attempt  some  kind  of 
demonstration  of  the  obvious,  beyond  the 
information  normally  included  in  the  permit 
application,  in  order  to  qualify  for  the 
exemption. 

r.  405  KAR  16:160/18:160  Section  3(l)(a) 
expressly  mentions  the  6-hour  PMP.  The  90 
percent  design  requirement  is  in  405  KAR 
16:160/18:160  Section  3(3).  The  90  percent 
removal  requirement  is  in  405  KAR  16:160/ 
18:160  Section  4. 

s.  It  is  not  necessary  to  reference  the 
Minimum  Emergency  Spillway  Hvdrologic 
Criteria  table  in  TR-60.  The  federal  and 
Kentucky  regulations  achieve  the  same 
design  precipitation  values  for  the  freeboard 
hydrograph  criteria. 
3.  Other  Issues 

t.  The  definition  of  "historically  used  for 
cropland"  cannot  be  read  to  decrease  the 
acreage  of  prime  farmland. 

OSM  is  concerned  that  paragraph  (c)  of  our 
definition  (pertaining  to  the  consideration  of 
additional  years  of  cropland  history  for  lands 
that  have  not  been  used  as  cropland  for  any  • 
five  of  the  ten  years  immediately  preceding 
acquisition  or  application)  differs  ht)m  the 
federal  definition  in  that  does  not  contain  the 
phrase  "in  which  case  the  regulations  for 
prime  farmland  may  be  applied  to  include 
more  years  of  cropland  history  only  to 
increase  the  prime  farmland  acreage  to  be 
preserved."  The  phrase  in  question  is 
completely  superfluous.  The  only  possible 
use  of  paragraph  (c)  is  to  allow  the  cabinet 
to  include  additional  lands  as  "historically 
used  for  cropland."  If  lands  meet  the  "any 
five  of  ten  years"  criteria  of  paragraphs  (a)  or 
(b)  they  are  necessarily  "historically  used  for 
cropland."  Paragraph  (c)  allows  the  cabinet 
to  look  beyond  the  ten  years  to  see  if  land 
should  clearly  be  considered  cropland  even 
though  it  fails  to  meet  the  "five  often"  test 
in  paragraphs  (a)  and  (b).  Paragraph  (c) 
cannot  by  any  strej^h  of  the  imagination  be 
read  to  say  that,  because  of  non-crop  use 
beyond  the  ten-year  period,  land  should  not 
be  considered  cropland  even  though  it  meets 
the  "any  five  of  ten"  test  under  paragraphs 
(a)  or  (b). 
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Paragraphs  (a)  and  (b)  of  our  definition 
include  land  as  "historically  used  for 
cropland"  if  it  was.  or  likely  would  have 
been,  used  as  cropland  for  any  five  of  the  ten 
years  immediately  preceding  either  the 
application  or  acquisition.  Our  definition  on 
its  face  is  at  least  as  inclusive  as  the  federal 
definition,  which  speaks  only  to  acquisition. 

u.  In  all  recent  promulgations  we  have 
been  deleting  the  phrase  "but  not  limited  to" 
after  the  word  "including."  Legal  staff  of  the 
Kentucky  Legislative  Research  Commission's 
Administrative  Regulation  Review 
Subcommittee  have  insisted  that  this  vague 
and  open-ended  language  is  inconsistent 
with  KRS  13A.  We  believe  that  deletion  of 
the  term  "but  not  limited  to"  significantly 
restricts  our  discretion,  but  does  not 
necessarily  eliminate  it. 

v.  There  is  nothing  in  the  statutes  giving 
us  the  authority  to  adjudicate  property  title 
disputes  in  the  first  place.  With  or  without 
the  language  in  question,  we  cannot 
adjudicate  property  title  disputes.  The 
federal  regulation  says  it  does  not  intend  to 
give  the  regulatory  authority  the  authority  to 
adjudicate  property  rights  disputes. 

w.  You  point  out  that  405  KAR  8:030 
Section  12  refers  to  the  14th  edition  of 
Standard  Methods  for  the  Examination  of 
Water  and  Wastewater,  whereas  30  CFR 
780.21(a)  refers  to  the  15th  edition.  You  do 
not  state  whether  there  are  substantive 
differences  between  the  two  editions 
regarding  the  specific  parameters  for  which 
sampling  is  required  of  coal  mining 
applicants  and  permittees. 

Reference  to  an  earlier  edition  is  not  in 
itself  a  deficiency.  Further,  we  note  that  the 
20th  edition  appeared  in  1998. 

X.  We  could  not  find  an  official  list  of 
noxious  plants  for  the  state  of  Kentucky.  In 
the  absence  of  a  list  that  we  could  place  in 
the  regulation  or  incorporate  by  reference,  we 
deleted  the  definition.  If  there  is  no  state  list, 
there  is  no  need  for  the  definition.  The 
federal  regulation  does  not  require  that  there 
be  an  official  state  list. 

y.  30  CFR  816.41(f)  requires  "identifying 
and  burying  and/or  treating,  when  necessary, 
materials  which  may  .  .    "  The  use  of  "or" 
and  "when  necessary"  indicates  that  the 
federal  regulation  does  not  require  "all  three 
actions  in  all  cases."  We  removed  the  phrase 
"and/or"  from  405  KAR  16:060  Section  4(1) 
because  it  is  one  of  several  phrases 
prohibited  by  KRS  13A.222(4)(k).  Our 
regulation  requires  "identifying,  burying,  and 
treating,  in  accordance  with  405  KAR  16:190. 
Section  3,  materials  which  may  .  .  . "  405 
KAR  16:190  Section  3  prescribes  the 
appropriate  cover,  and  treatment  as 
necessjuT. 

The  impoundment  issues  at  405  KAR 
16:090  and  18:090,  and  at  other  sections 
as  appropriate,  will  be  addressed  in  a 
separate  Federal  Register  notice  (KY- 
228-FOR).  Likewise,  the  subsidence 
issues  at  405  KAR  18:210  will  be 
addressed  in  a  separate  Federal  Register 
notice  (KY-229-FOR). 

B.  March  16,  1998,  Revisions 

Editorial  and  organizational  changes 
are  not  included  in  this  notice.  Only 


those  substantive  changes  not  addressed 
in  previous  proposed  rules  relating  to 
this  amendment  appear  here. 

1.  405  KAR  8:001/16:001/18:001— 
revision  of  the  definition  of 
"Sedimentation  Pond"  to  mean  "a 
primary  sediment  control  structure:  (a) 
designed,  constructed,  or  maintained 
pursuant  to  405  KAR  16:090  or  405  KAR 
18:090;  (b)  that  may  include  a  barrier, 
dam.  or  excavated  depression  to:  1.  slow 
water  runoff;  and  2.  allow  suspended 
solids  to  settle  out;  and  (c)  that  shalt  not 
include  secondary  sedimentation 
control  structures,  including  a  straw 
dike,  riprap,  check  dam,  mulch,  dugout, 
or  other  measure  that  reduces  overland 
flow  velocity,  reduces  runoff  volume,  or 
trap  sediment,  to  the  extent  that  the 
secondary  sedimentation  structure 
drains  into  a  sedimentation  pond. 

2.  405  KAR  8:030— sections  34(3)  and 
(5)  require  that  "the  following  be 
submitted  to  the  cabinet  after  approval 
by  the  Mine  Safety  and  Health 
Admininistration  (MSHA):  1.  a  copy  of 
the  final  approved  design  plans  for 
impounding  structiues;  2.  a  copy  of  all 
correspondence  with  MSHA;  3.  a  copy 
of  technical  support  documents 
requested  by  MSHA;  4.  a  notarized 
statement  by  the  applicant  that  the  copy 
submitted  to  the  cabinet  is  a  complete 
and  correct  copy  of  the  final  plan 
approved  by  MSHA.  These 
requirements  are  necessary  to  minimize 
duplication  of  technical  review  by 
MSHA  and  the  cabinet,  and  to  minimize 
conflicts  that  may  arise  ft'om 
duplication  of  review." 

3.  405  KAR  16:001/18:001— deletion 
of  the  definition  of  "Noxious  Plants"  at 
section  1(98). 

4.  405  KAR  16:001/18:001— revision 
of  the  definition  of  "Siwface  Blasting 
Operation"  to  mean  "(a)  the  on-site 
storage,  transportation,  and  use  of 
explosives  in  association  with:  1.  a  coal 
exploration  operation;  2.  surface  mining 
activities;  or  3.  a  surface  disturbance  of 
underground  mining  activities;  and  (b) 
includes  the  following  activities:  1. 
design  of  an  individual  blast;  2. 
implementation  of  a  blast  design;  3. 
initiation  of  a  blast;  4.  monitoring  of  an 
airblast  and  ground  vibration;  and  5.  use 
of  access  control,  warning,  and  all-clear 
signals,  and  similar  protective  measures. 

5.  405  KAR  18:001— revision  of  the 
definition  of  "Material  Damage"  to 
delete  reference  to  405  KAR  8:040 
Section  26. 

6.  405  KAR  16:160/18:160— revision 
of  maximum  water  elevation 
determination  at  section  3(1  )(c). 

m.  Public  Comment  Procedures. 

Under  the  provisions  of  30  CFR 
732.17(h).  we  are  seeking  your 


comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program.  However,  we 
are  not  requesting  comments  on  Issues 
1(e).  (f).  and  (i).  These  issues  pertain  to 
405  KAR  18:210  Sections  1(4),  2(2).  and 
3(4).  Subsequent  to  the  submission  of 
Kentucky's  August  10.  2000.  response 
(administrative  record  no.  KY-1489), 
Kentucky  by  letter  dated  January  25. 
2001.  submitted  changes  to  405  KAR 
18:210  Sections  1(4).  2(2).  and  3(4) 
(administrative  record  no.  KY-1502). 
Since  the  language  of  these  three 
subsections  changed,  the  2001 
regulatory  changes  have  superseded 
Kentucky's  earlier  response.  We  have 
sought  public  comments  on  these  three 
amended  sections  on  March  5,  2001  (66 
FR  13275)  and  August  15,  2001  (66  FR 
42815).  Accordingly,  405  KAR  18:210 
Sections  1(4),  2(2),  and  3(4)  will  be 
addressed  in  a  separate  final  Federal 
Register  notice  (KY-229-FOR). 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Yom-  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  Close  of  the  comment 
period  see  DATES,  vye  will  make  every 
attempt  to  log  all  the'^comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Lexington  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
[KY-216-FOR1  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Lexington  Field  Office  at 
(859) 260-8400. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents.    - 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
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town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissigns  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

IV.  Procedural  Determinatioiis. 

Executive  Order  12630 — Takings 
This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  -However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,^  731.  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 


regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  The.  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
Considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  fi-om  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332{2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507ef  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulatidns  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers. 


individual  industries,  geographic 
regions,  or  Federal.  State  or  local 
governmental  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abifity 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
imfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
$100  million  or  more  in  any  given  year. 
This  determination  is  based  upon  the 
fact  that  the  State  submittal,  which  is  • 
the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  11.  2002. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc.  02-14077  Filed  6-4-02;  8:45  am) 

BILUNG  CODE  4310-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  110 

[CGD09-01-122] 

RIN2115-AA98 

Special  Anchorage  Area;  Henderson 
Hart>or,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  The  purpose  of  this  document 
is  to  provide  an  additional  opportunity 
to  submit  comments  on  the  appropriate 
size  of  the  Henderson  Harbor  Special 
Anchorage  Area.  The  Coast  Guard 
originally  requested  comments  for  90 
days  starting  on  January  2,  2002.  The 
Coast  Guard  has  determined  that 
additional  comments  will  be  helpful  in 
determining  the  appropriate  size  of  the 
Henderson  Harbor  Special  Anchorage 
Area. 


38626 


Federal  Register /Vol.  67.  No.  108 /Wednesday.  June  5.  2002  /  Proposed  Rules 


DATES:  Comments  must  be  received  by 
July  22.  2002. 

ADDRESSES:  You  may  mail  comments  to 
Commander  (map).  Ninth  Coast  Guard 
District,  1240  E.  Ninth  Street,  Cleveland, 
Ohio  44199-2060,  or  deliver  them  to 
room  2069  at  the  same  address  between 
9  a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  Ninth  Coast  Guard  District 
Marine  Safety  Office  maintains  the 
public  docket  for  this  rulemaking. 
Comments,  and  documents  indicated  in 
this  preamble,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  2069, 
Ninth  Coast  Guard  District,  between  9 
a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Michael  Gardiner,  Chief. 
Marine  Safety  Analysis  and  Policy 
Branch.  Ninth  Coast  Guard  District 
Marine  Safety  Office,  at  (216)  902-6056. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments 
on  the  appropriate  size  of  the  special 
anchorage  area.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  docket 
(CGD09-01-122)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
imbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Background  Information 

On  March  7.  2000,  the  Coast  Guard 
published  a  final  rule  extending  the 
southern  most  special  anchorage  area 
approximately  1000  feet  while  keeping 
the  width  approximately  the  same  (65 
FR  11892).  The  Harbormaster  had 
requested  that  the  anchorage  area  be 
extended  to  compensate  for  the  loss  of 
safe  anchorage  area  due  to  lower  water 
levels.  Since  vessels  must  request 
permission  from  the  Henderson  Harbor 
Town  Harbormaster  before  anchoring  or 
mooring  in  the  special  anchorage  area, 
the  additional  area  gave  the  Town 
Harbormaster  increased  deepwater  areas 
in  which  to  direct  vessels  for  safe 
anchorage. 

The  Coast  Guard  has  received  letters 
and  requests  from  members  of  the 
commimity.  as  well  as  town  leaders, 
indicating  that  they  would  like  to  see 
the  anchorage  area  revert  back  to  the 


previous  smaller  size.  In  response,  on 
January  2,  2002,  the  Coast  Guard 
published  a  request  for  comments  (67 
FR  17).  Before  taking  any  possible 
action,  the  Coast  Guard  would  like  to 
solicit  additional  comments  fi-om  those 
affected  by  the  Henderson  Harbor 
Special  Anchorage  Area.  The  Coast 
Guard  would  like  to  get  these  comments 
within  45  days  of  the  date  of  this 
publication  so  that  they  may  be 
considered  in  conjunction  with 
observing  vessel  traffic  and  the  physical 
conditions  within  Henderson  Harbor. 
After  reviewing  both  the  comments  and 
the  physical  aspects  of  Henderson 
Harbor,  the  Coast  Guard  will  determine 
if  a  change  is  appropriate. 

Persons  submitting  comments  should 
do  as  directed  under  Request  for 
Comments,  and  reply  to  the  following 
specific  suggested  anchorage  areas. 
Form  letters  simply  citing  anecdotal 
evidence  or  stating  support  for  or 
opposition  to  regulations,  without 
providing  substantive  data  or  arguments 
do  not  supply  support  for  regulations. 
The  following  two  options  are  being 
considered: 

1.  Continue  to  use  current  enlarged 
Anchorage  Area. 

(a)  Area  A.  The  area  in  the  southern 
portion  of  Henderson  Harbor  west  of  the 
Henderson  Harbor  Yacht  Club  bounded 
by  a  line  beginning  at  43°51'08.8''  N, 
76°12'08.9''  W,  thence  to  43°51'09.0"  N. 
76°12'19.0''  W.  thence  to  43°51'33.4''  N. 
76°12'19.0''  W,  the^ce  to  43°51'33.4''  N. 
76°12'09.6''  W,  thence  to  the  point  of  the 
beginning.  These  coordinates  are  based 
upon  North  American  Datimi  1983 

(NAD  83). 

(b)  Area  B.  The  area  in  the  southern 
portion  of  Henderson  Harbor  north  of 
Graham  Creek  Entrance  Light  bounded 
by  a  line  beginning  at  43°51'21.8''  N, 
76°11'58.2''  W.  thence  to  43°51'21.7''  N, 
76°12'05.5''  W,  thence  to  43°51'33.4''  N, 
76°12'06.2''  W.  thence  to  43°51'33.6''  N. 
76°12'00.8''  W.  thence  to  the  point  of  the 
beginning.  All  nautical  positions  are 
based  on  North  American  Datum  1983 
(NAD  83). 

2.  Revert  Anchorage  Area  A  back  to 
previous  smaller  size. 

(a)  Area  A.  The  area  in  the  southern 
portion  of  Henderson  Harbor  west  of  the 
Henderson  Harbor  Yacht  club  bounded 
by  a  line  beginning  at  43°51'08.8''  N, 
76°12'08.9''  W,  thence  to  43°51'09.0"  N. 
76°12'19.0"  W.  thence  to  43°51'23.8''  N. 
76''12'19.0''  W.  thence  to  43''51'23.8''  N, 
76°1 2*09.6"  W,  and  then  back  to  the 
beginning.  These  coordinates  are  based 
upon  North  American  Datum  1983 
(NAD  83). 

(b)  Area  B.  The  area  in  the  southern 
portion  of  Henderson  Harbor  north  of 
Graham  Creek  Entrance  Light  bounded 


by  a  line  beginning  at  43°51'21.8''  N, 
76°11'58.2''  W.  thence  to  43°51'21.7''  N. 
76°12'05.5''  W.  thence.to  43°51'33.4''  N. 
76°12'06.2''  W.  thence  to  43°51'33.6"  N. 
76°12'00.8''  W.  thence  to  the  point  of  the 
beginning.  All  nautical  positions  are 
based  on  North  American  Datum  1983 
(NAD  83). 

Kurt  A.  Carlson. 

Captain,  Coast  Guard,  Acting  Commander, 
Ninth  Coast  Guard  District. 
(FR  Doc.  02-14056  Filed  6-4-02:  8:45  am) 
BILLING  CODE  4910-1S-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
(CA264-0348;  FRL-7224-2] 

Revisions  to  the  California  State 
implementation  Plan,  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  South  Coast  Air  Quality 
Management  District's  portion  of  the 
California  State  Implementation  Plan     * 
(SIP).  This  revision  concerns  the  federal 
recognition  of  variances  fi-om  certain 
rule  requirements.  We  are  proposing  to 
approve  the  revision  under  the  Clean . 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act).  We  are  taking  comments  on  this 
proposal  and  plan  to  follow  with  a  final 
action. 

DATES:  Any  comments  must  arrive  by 
July  5,  2002. 

ADDRESSES:  Mail  comments  to  Ginger 
Vagenas,  Planning  Office  (AIR-2).  U.S. 
Enviroimiental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  ^so  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento,  CA  95814. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive,  Diamond 
Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas,  Planning  Office  (AIR- 
2).  U.S.  Environmental  Protection 
Agency.  Region  IX.  (415)972-3964. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 
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L  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 
Rule  518.2.  Federal  Alternative 

Operating  Conditions,  was  adopted  by 
the  South  Coast  Air  Quality 
Management  District  (South  Coast  or 
District)  on  December  21.  2001  and 
submitted  by  the  California  Air 
Resources  Board  (CARB)  on  March  15, 
2002.  On  April  9.  2002.  this  rule 
submittal  was  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51. 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

There  is  one  previous  version  of 
518.2.  It  was  adopted  by  the  District  on 
January  12, 1996  and  CARB  submitted 
it  to  us  on  May  10.  1996.  We  proposed 
to  approve  the  earlier  version  of  Rule 
518.2  into  the  SIP  on  September  25, 
1998  (63  FR  51325).  EPA  later  withdrew 
its  proposed  approval  and  proposed  to 
disapprove  the  rule  (64  FR  70652? 
December  17,  1999). 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule? 

Rule  518.2  is  designed  to  allow 
federal  recognition  of  variances  through 
a  SIP-approved  process  that  provides 
adequate  public  and  EPA  participation 
and  that  will  ensure  that  the  substantive 
requirements  of  the  CAA  continue  to  be 
met.  In  brief,  this  rule  establishes  a 
procedure  through  which  an  applicable 
requirement  in  the  SIP  may  be 
temporarily  modified  as  it  applies  to  a 
particular  source.  The  rule 
accomplishes  this  by  establishing  a 
mechanism  for  the  creation  of 
alternative  operating  conditions  (AOCs), 
a  means  by  which  to  offset  any 
emissions  in  excess  of  the  otherwise 
applicable  requirements  that  would 
result,  and  provisions  for  EPA  and 
public  review  and  EPA  veto  of  proposed 
AOCs  through  the  title  V  "significant" 
permit  revision  process  rather  than 
through  the  source-specific  SIP  revision 
jrocess.  The  public  will  be  notified  of 
ts  opportimity  to  comment  on  each 
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AOC  and  each  AOC  will  be  submitted 
to  EPA  for  review.  If  EPA  determines 
that  the  AOC  does  not  meet  applicable 
requirements  it  may  veto  the  AOC 
thereby  rendering  it  ineffective.  See 
Rule  518.2(0. 

For  additional  background,  including 
a  detailed  discussion  of  the  CAA 
requirements  governing  approval  of 
Rule  518.2,  please  refer  to  63  FR  51325 
(September  25. 1998),  where  EPA 
proposed  approval  of  the  original 
version  of  Rule  518.2,  and  64  FR  70652 
(December  1 7 , 1 999) ,  where  EPA 
withdrew  its  proposed  approval  and 
proposed  to  disapprove  Rule  518.2.  In 
response  to  EPA's  proposed 
disapproval,  the  District  has 
substantially  revised  the  original  Rule 
518.2  to  address  the  Agency's  concerns. 
By  today's  action,  EPA  proposes  to 
approve  the  revised  rule. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

In  determining  the  approvability  of 
Rule  518.2,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  Act  and  EPA  regulations.  Because 
this  rule  would  authorize  AOCs  that 
allow  a  source  to  temporarily  comply 
with  an  alternative  requirement  to  the 
requirement  approved  into  the  SIP.  we 
have  analyzed  the  rule  under  CAA 
provisions  that  govern  SIP  revisions- 
sections  110(1)  and  193— to  determine 
whether  the  AOCs  that  would  be 
allowed  under  the  rule  would  be 
consistent  with  the  requirements  of  the 
CAA  that  apply  to  SIPs  and  whether  the 
process  for  establishing  AOCs  provides 
for  public  and  EPA  participation  similar 
to  that  provided  for  SIP  revisions, 
Generally,  revisions  to  SIPs  require 
reasonable  notice  and  public  hearing 
and  must  be  submitted  to  EPA  for 
review.  SIP  rules  must  be  enforceable 
[see  section  110(a)  of  the  Act),  must 
require  reasonably  available  control 
technology  (RACT)  for  existing  sources 
and  lowest  achievable  emission  rates 
(LAER)  and  offsets  for  new  major 
sources  and  modifications  in 
nonattainment  areas  (see  sections  182, 
172.  and  173).  must  not  relax  existing 
requirements  in  a  manner  that  would 
result  in  interference  with  other 
requirements  of  the  Act  [see  sections 
110(1)  and  193),  and  must  require 
continuous  compliance  with  emission 
limits  [see  section  302(k)). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

In  our  previous  proposed  rulemakings 
on  the  earlier,  1996  version  of  Rule 
518.2  (63  FR  51325  (September  25, 
1998)  and  64  FR  70653  (December  17, 


1999))  we  discussed  in  detail  the  CAA 
and  regulatory  requirements  that  apply 
to  this  rule  and  our  assessment  of 
whether  the  rule  met  them.  The 
September  25. 1998  notice  described 
several  aspects  of  the  1996  version  of 
the  rule  that  rendered  the  rule  not 
approvable.  EPA  believes  that  the 
December  12,  2001  amendments  to  Rule 
518.2  have  addressed  the  disapproval 
issues  we  identified  and  that  the  rule 
now  complies  with  the  applicable  CAA 
requirements  and  implementing 
regulations.  Our  analysis  of  those 
revisions  and  their  consistency  with  the 
CAA  is  summarized  below. 

1.  Comphance  With  CAA  Section  110(1) 

Section  110(1)  of  CAA  provides  that 
the  Administrator  of  EPA  shall  not 
approve  a  SIP  revision  "if  the  revision 
would  interfere  with  any  applicable 
requirement  concerning  attaimnent  and 
reasonable  and  further  progress  •   *   * 
or  any  other  applicable  requirement  of 
[the  Act]." 

In  our  proposed  disapproval  of  the 
1996  version  of  Rule  518.2,  we 
explained  that  the  rule  ran  afoul  of 
section  110(1)  because  the  criteria  that 
governed  the  circimistances  under 
which  an  AOC  could  be  granted  would 
permit  a  source  to  violate  certain 
applicable  requirements  of  the  Act, 
specifically,  the  technology-based  LAER 
requirements  and  new  source  review 
(NSRl  offset  requirements  that  are 
mandated  by  sections  172  and  173  of 
the  Act.  (See  64  FR  70653).  We  noted 
that  case  law  '  and  EPA  regulations  ^  can 
be  read  to  provide  for  an  upset  defense 
in  the  situation  where  a  malfunction  is 
unavoidable  and  suggested  that  Rule 
518.2  could  be  redrafted  to  narrow  the 
circumstances  in  which  an  AOC  for 
LAER-based  limits  would  be  allowed. 
We  also  noted  that  the  District  could 
solve  the  NSR  offset  problem  by 
ensuring  that  sufficient  reductions  are 
set  aside  to  compensate  for  any  excess 
emissions  covered  by  an  AOC. 

The  District  has  revised  Rule  518.2  so 
that  an  AOC  for  LAER-based  '■'  limits  can 
only  be  issued  in  the  narrow  instance 
where  the  source  can  demonstrate  that 
an  emergency  or  a  breakdown  of 


'  In  Marathon  Oil  v.  EPA.  564  F.2d  1253.  1272- 
73  (9th  Cir.  1977).  the  Ninth  Circuit  held,  in  the 
context  of  a  Clean  Water  Act  case,  that  EPA  must 
provide  an  upset  defense  for  technology-based 
effluent  limits  to  take  into  account  the  fact  that  even  \ 
properly  maintained  technology  can  fail. 

2  See  40  CFR  70.6(g). 

^  Under  the  District's  rules  the  terms  "best 
available  control  technology"  and  "BACT"  are  used 
in  place  of  "lowest  achievable  emissions  rate"  and 
"LAER."  As  provided  in  the  District's  rules.  BACT 
is  at  least  as  stringent  as  LAER.  as  defined  in  the 
Clean  Air  Act  section  171(3).  Sue  District  Rules 
1302(0  and  1303(a). 
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technology  caused  the  violation.  Such 
an  exemption  is  consistent  with  the 
CAA  and  case  law  interpreting  it.  See 
Rule  518.2(c)(4). 

While  the  above  provision  would 
ensure  that  the  source  continued  to 
apply  with  the  technology-based 
requirements  of  the  CAA,  it  does  not 
ensure  that  the  SIP  will  continue  to 
provide  for  attainment  or  maintenance 
of  the  NAAQS.  To  address  this  issue. 
Rule  518.2  has  been  revised  to  require 
compensating  reductions  for  the 
purpose  of  offsetting  all  excess 
emissions,  including  those  resulting 
from  AOCs  granted  for  LAER 
requirements.  These  reductions  are  in 
the  form  of  Alternative  Operating 
Condition  Credits,  which  are  emission 
reduction  credits  or  mobile  source 
emission  reduction  credits  created 
pursuant  to  an  EPA  approved  rule,  or 
alternative  credits  or  allowances 
approved  into  the  SIP  by  EPA  and  held 
by  the  District.  See  paragraphs 
518.2(b)(3)  and  (e)(2)(H).  Our  criteria  for 
judging  the  adequacy  and  approvability 
of  emission  reduction  credits  are  based 
on  fundamental  CAA  requirements  and 
ensure  that  such  credits  are  surplus, 
quantifiable,  enforceable  and 
permanent.  See  "Emissions  Trading 
Policy  Statement,"  51  FR  43814,  43831- 
43832  (December  4. 1986),  and 
"Economic  Incentive  Program  Rules," 
59  FR  16690.  16691  (April  7,  1994). 
Alternatively,  soinces  may  generate 
intra-facility  emissions  reductions  to 
compensate  for  the  increased  emissions 
allowed  xmder  an  AOC.  Such  reductions 
must  also  be  real,  quantifiable, 
permanent,  enforceable,  and  surplus. 
See  Rule  518.2(h).  EPA  believes  the 
provisions  under  the  revised  version  of 
518.2  that  require  the  offsetting  of 
excess  emissions  allowed  under  an  AOC 
Alternative  Operating  Condition  ensure 
compliance  with  sections  173  and 
110{l)oftheCAA. 

2.  Compliance  With  CAA  Section  193 

Section  193  of  CAA  prohibits  the 
modification  of  any  control  requirement 
in  effect  before  November  15, 1990  in  an 
area  that  is  a  nonattainment  area  for  any 
air  pollutant  unless  the  modification 
ensures  equivalent  or  greater  emission 
reductions  of  such  air  pollutants.  The 
District  has  been  classified  as  a 
nonattairunent  area  for  several  air 
pollutants  and  is  thus  subject  to  the 
anti-backsliding  provisions  of  CAA 
section  193. 

In  our  December  17,  1999  notice,  we 
pointed  out  that  the  1996  version  of 
Rule  518.2  did  not  meet  this  CAA 
requirement  because  it  allovyed  the 


relaxation  of  pre- 1990  rules  "  without 
ensuring  that  equivalent, 
contemporaneous  emissions  reductions 
are  provided  to  compensate  for  the 
emission  increases  allowed  by  AOCs  (64 
FR  70656).  We  stated  that  the  rule  could 
be  amended  to  cure  this  problem  by 
funding  the  emissions  bank  with  real 
emission  reductions. 

EPA  has  concluded  that  Rule  518.2  as 
revised  complies  with  section  193  of  the 
CAA  because  it  ensures  that  excess 
emissions  allowed  by  AOCs  are  offset  by 
equivalent  or  greater  reductions  that  are 
real,  quantifiable,  permanent, 
enforceable,  and  surplus.  As  noted 
above,  the  reductions  are  either 
maintained  in  the  form  of  Alternative 
Operating  Condition  Credits  in  the 
Alternative  Operating  Condition  Credit 
Bank,  or  are  generated  by  intra-facility 
reductions.  See  paragraphs  518.2  (b)(3) 
and  (4)  and  518.2(h). 

3.  Compliance  With  40  CFR 
70.6(a)(l)(iii) 

40  CFR  70.6(a)(l)(iii)  provides  that 
"[ijf  an  applicable  implementation  plan 
allows  determination  of  an  alternative 
emission  limit  at  a  part  70  source, 
equivalent  to  that  contained  in  the  plan, 
to  be  made  in  the  permit  issuance, 
renewal,  or  significant  modification 
process,  and  the  State  elects  to  use  such 
process,  any  permit  containing  such 
equivalency  determination  shall  contain 
provisions  to  ensure  that  any  resulting 
emissions  limit  has  been  demonstrated 
to  be  quantifiable,  accountable, 
enforceable,  and  based  on  replicable 
procedures."  Emphasis  added. 

SIPs  are  not  typically  subject  to  part 
70  regulations  governing  title  V  permits, 
but  because  Rule  518.2  uses  the  part  70 
permitting  process  as  the  vehicle  for 
establishing  AOCs.  the  part  70 
regulations  establishing  the 
requirements  that  pertain  to  the  permit 
revision  process,  including  40  CFR 
70.6(a)(l)(iii),  apply. 

Because  the  1996  version  of  Rule 
518.2  did  not  require  real  reductions  of 
air  pollutants  to  compensate  for  any 
emissions  increases  allowed  under  an 
AOC.  it  did  not  meet  the  part  70 
requirement  that  alternative  limits 
established  under  the  part  70  permit 
revision  process  must  be  equivalent  to 
the  limit  in  the  plan.  By  revising  the 
rule  to  require  that  excess  emissions  are 
offset  by  real  reductions  generated  by 
EPA-approved  rules  or  by  intra-facility 
reductions  the  District  has  ensured  that 
emission  reductions  equivalent  to  those 


required  in  the  plan  will  be  achieved. 
See  Rule  518.2(e)(2)(H). 

4.  Conformity  With  CAA  Requirement 
for  Continuous  Compliance 

Section  110(a)(2)  of  the  CAA  requires 
enforceable  emission  limitations  and 
section  302(k)  requires  the  limits  must 
be  met  on  a  continuous  basis.  EPA's 
interpretation  of  the  Act's  requirement 
for  continuous  compliance  is  set  forth  in 
policy  statements  regarding  the 
treatment  of  excess  emissions  arising 
during  startup,  shutdown,  and 
malfunction.  ^  In  brief,  EPA's  view  is 
that  SIP  limits  must  be  met 
continuously  and  any  exceptions  should 
be  narrowly  drawn  and  clearly  impose 
the  burden  on  the  source  to  show  that 
the  exceedance  was  unavoidable. 

hi  our  December  17, 1999  proposal  to 
disapprove  the  1996  version  of  Rule 
518.2,  we  stated  that  the  rule  could  not 
be  approved  because  criteria  for 
issuance  of  an  AOC  allowed  a  variemce 
to  be  granted  even  if  the  petitioner 
could  have  avoided  the  violation.  See  64 
FR  70657.  This  provision  was 
problematic  because  variances  are.  by 
their  very  nature,  allowed  periods  of 
noncompliance;  they  create  exceptions 
to  the  continuous  compliance 
requirement  imposed  by  the  Act  on 
emission  limitations.  EPA  then 
recommended  that  the  criteria  be 
revised  to  allow  AOCs  only  when  the 
underlying  cause  of  the  violation  is 
unavoidable,  and  pointed  to  the 
Agency's  September  20, 1999  policy  on 
excess  emissions  as  a  source  of 
guidance.  In  response  to  our  concerns, 
the  District  has  revised  the  criteria  for 
granting  AOCs  for  breakdowns  so  that 
they  focus  on  the  cause  of  the  violation. 
Thus,  if  a  violation  is  caused  by  a 


■*  By  ■'pre-1990  rules,"  we  mean  rules  in  effect 
before  November  15,  1990.  the  date  of  the 
enactment  of  the  CAA  Amendments  of  1990. 


5  See  June  21. 1982  memorandum,  entitled 
•■Definition  of  "Continuous  Compliance"  and 
Enforcement  of  O&M  Violations."  from  Kathleen  M. 
Bennett,  Assistant  for  Air  Noise  and  Radiation,  to 
the  Regional  Administrators;  the  September  28, 
1982  and  February  15,  1983  memoranda,  both 
entitled  "Policy  on  Excess  Emissions  During 
Startup;  Shutdown,  and  Malfunctions."  from 
Kathleen  M.  Bennett.  Assistant  Administrator  for 
Air,  Noise,  and  Radiation,  to  the  Regional 
Administrators;  September  20,  1999  memorandum 
entitled,  "State  Implementation  Plans:  Policy 
Regarding  Excess  Emissions  During  Malfunctions,     < 
Startup,  and  Shutdown."  from  Steven  A.  Herman, 
Assistant  Administrator  for  Enforcement  and 
Compliance  and  Robert  Perciasepe,  Assistant 
Administrator  for  Air  and  Radiation,  to  the  Regional 
Administrators:  and  December  5,  2001 
memorandum,  entitled  "Re-Issuance  of 
Clarification— State  Implementation  Plans  (SIPs): 
Policy  Regarding  Excess  Emissions  During 
Malfunctions,  Startup,  and  Shutdown."  from  Eric 
Schaeffer.  Director,  Office  of  Regulatory 
Enforcement— Office  of  Enforcement  and 
Compliance  Assurance,  and  John  S.  Seitz,  Director, 
Office  of  Air  Quality  Planning  and  Standards, 
Office  of  Air  and  Radiation,  to  the  Regional 
Administrators. 
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breakdown  of  technology,  a  petitioner 
cannot  receive  an  AOC  unless  the 
violation  could  not  have  been  prevented 
through  careful  planning  or  design;  the 
breakdown  could  not  reasonably  have 
been  foreseen  and  avoided;  the  air 
pollution  control  equipment  or 
processes  were  maintained  and  operated 
to  minimize  emissions  at  all  times; 
repairs  were  or  will  be  made  in  an 
expeditious  fashion;  and  the  breakdown 
is  not  part  of  a  recurring  pattern 
indicative  of  inadequate  design, 
operation,  or  maintenance.  See  Rule 
518.2(e)(3).  The  narrowing  of  the 
circumstances  under  which  an  AOC  can 
be  granted,  along  with  the  requirement 
for  real  emissions  reductions  that  will 
offset  any  increases  allowed  under  the 
AOC,  result  in  a  rule  that  satisfies  EPA's 
concerns  regarding  continuous 
compliance. 

5.  Prohibition  on  Allowing  Variances 
From  Federal  Standards 

In  our  1999  Federal  Register,  we 
stated  that  while  the  1996  version  of 
Rule  518.2  in  general  prohibited  the 
issuance  of  AOCs  for  federally 
promulgated  standards,  it  did  not 
clearly  prohibit  the  issuance  of  AOCs 
for  local  or  state  rules  that  EPA  has 
deemed  equivalent  to,  and  therefore 
may  be  substituted  for,  maximum 
achievable  technology  (MACT) 
standards  under  section  112  of  the  Act. 
See  64  FR  70657.  The  District  has 
clarified  its  intent  to  prohibit  such 
AOCs  with  the  addition  of  language  that 
exempts  District  rules  that  substitute  for 
MACT  standards  from  eligibility  for 
AOCs.  See  518.2(c)(2). 

6.  Concern  With  Disproportionate 
'mpacts 

.    We  received  a  comment  on  our 
September  28,  1998  proposal  to  approve 
the  1996  version  of  Rule  518.2  that 
opposed  the  approval  of  the  rule 
because  it  could  result  in 
disproportionate  impacts  on 
communities  of  color  and  low  income 
communities.  In  our  1999  proposal,  we 
suggested  that  inclusion  of  language 
based  on  California  Health  and  Safety 
Code  section  41700  would  address  the 
commenter's  conce^rns.  See  64  FR 
70657.  This  language  was  added  to  the 
revised  version  of  the  rule.  See 
518.2(e)(2)(I). 

C.  EPA  Recommendations  to  Further 
Improve  the  Rules 

The  TSD  describes  additional  rule 
revisions  that  do  not  affect  EPA's 


if 


current  action  but  are  recommended  for 
future  modification  of  the  rule  by  the 
District. 

D.  Public  Comment  and  Final  Action 

Because  EPA  believes  Rule  518.2 
fulfills  all  relevant  requirements,  we  are 
proposing  to  fully  approve  it  in 
accordance  with  section  110(k)(3)  of  the 
Act.  We  will  accept  comments  ft-om  the 
public  on  this  proposal  for  the  next  30 
days.  Unless  we  receive  convincing  new 
information  during  the  comment  period, 
we  intend  to  publish  a  final  approval 
action  that  will  incorporate  these  rules 
into  the  federally  enforceable  SIP. 

EPA  notes  that  Rule  518.2  may  not 
represent  the  only  acceptable  approach 
for  variances  from  operating  permit 
conditions.  EPA  also  recognizes  that 
various  interested  parties  are  currently 
considering  alternative  approaches  to 
variances  and  will  carefully  consider 
and  approve  such  alternatives,  so  long 
as  they  comply  with  all  Clean  Air  Act 
requirements. 

in.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  merely  approves  sta^e  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule^will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law. 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  ef  seg.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  el  seq. 

Dated:  May  23.  2002. 
Keith  Takata. 

Acting  Regional  Administrator.  Region  IX. 
IFR  Doc;.  02-14039  Filed  6-4-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  241-O310b;  FRL-7224-3] 

Revisions  to  the  Arizona  State 
Implementation  Plan,  California  State 
Implementation  Plan,  Maricopa  County 
Environmental  Services  Department, 
and  Bay  Area  Air  Quality  Management 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Maricopa  County 
Environmental  Services  Department 
(MCESD)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP),  and  the  Bay 
Area  Air  Quality  Management  District 
(BAAQMD)  portion  of  the  California 
SIP.  These  revisions  concern  volatile 
organic  compound  (VOC)  emissions 
from  solvent  cleaning  operations.  We 
are  proposing  action  on  local  rules  that 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act).  We  are  taking 


Local  agency 


MCESD  .. 
BAAQMD 


Rule  No. 


331 
8-16 


comments  on  this  proposal  and  plan  to 

follow  with  a  final  action. 

DATES:  Any  comments  must  arrive  by 

July  5,  2002. 

ADDRESSES:  Mail  comments  to  Andy 

Steckel,  Rulemaking  Office  Chief  (AIR- 

4).  U.S.  Environmental  Protection 

Agency,  Region  IX,  75  Hawthorne 

Street,  San  Francisco.  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Arizona  Department  of  Environmental 
Quality  (ADECy,  3033  North  Central  * 
Avenue  (T5109),  Phoenix,  Arizona,  85012. 

Maricopa  County  Environmental  Services 
Department,  Air  Quality  Division,  1001 
North  Central  Avenue,  Suite  201,  Phoenix, 
Arizona  85004. 

California  Air  Resources  Board  (CARB), 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001    T'  Street, 
Sacramento,  CA  95814. 

Bay  Area  Air  Quality  Management  District, 
939  Ellis  Street,  San  Francisco,  California 
94109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  BhuUar.  Rulemaking  Office 

Table  1  .—Submitted  Rules 


Rule  title 


(AIR-4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  (415)744-1153.       . 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  States  Submittal 

A.  What  Rules  Did  the  State  Submit? 

B.  Are  There  Other  Versions  of  These 
Rules? 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  Evaluating  the  Rules? 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

C.  What  Are  the  Rule  Deficiencies? 

D.  EPA  Recommendations  To  Further 
Improve  the  Rules. 

E.  Proposed  Action  and  Public  Comment. 

III.  Bacliground  Information 

Why  Were  These  Rules  Submitted? 

IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  they 
were  adopted  by  local  air  agencies  and 
submitted  by  the  Arizona  Department  of 
Environmental  Quality  (ADEQ)  and 
California  Air  Resources  Board  (CARB). 


Solvent  Cleaning  

Solvent  Cleaning  Operations 


Adopted 


04/07/99 
09/16/98 


Submitted 


08/04/99 
03/28/00 


On  October  18, 1999  and  May  19. 
2000,  these  rule  submittals  were  found 
to  meet  the  completeness  criteria  in  40 
CFR  part  51,  appendix  V,  which  must  be 
met  before  formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

MCESD  and  BAAQMD  adopted 
earlier  versions  of  these  niles  on  June 
19, 1996  and  June  15, 1994,  and  ADEQ 
and  CARB  submitted  them  to  us  on 
February  26, 1997  and  September  28, 
1994.  We  approved  these  versions  into 
the  SIP  on  February  9, 1998  and 
December  9, 1994. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

Rule  331  applies  to  all  operations 
using  solvents  containing  VOCs 
including  batch-loaded  and  in-line,  non- 
vapor  and  vapor  degreasers.  Rule  331 
does  not  apply  to  degreasing  operations 
using  solvents  containing  hazardous  air 
pollutants  which  are  regulated  by  the 
National  Emission  Standards  for 


Hazardous  Air  Pollutants  (NESHAPS) 
for  halogenated  solvent  cleaning  (40 
CFR  part  63,  subpart  T). 

Rule  8-16  implements  control 
measiue  A-18  of  the  BAAQMD's  Clean 
Air  Plans.  It  was  adopted  by  the 
BAAQMD  as  part  of  its  June  16, 1999 
Ozone  Attainment  Plan  in  response  to 
EPA's  July  10, 1998  redesignation  of  the 
Bay  Area  as  a  nonattainment  area  for  the 
1-hour  ozone  National  Ambient  Air 
Quality  Standard  (63  FR  37258).  Rule  8- 
16  applies  to  cold  and  vapor  cleaners 
using  solvents  containing  VOCs. 

Both  rules  establish  work  practice 
standards  and  other  requirements 
designed  to  control  VOC  emissions.  The 
TSDs  have  more  information  about 
these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 


section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  MCESD  and 
BAAQMD  regulate  ozone  nonattainment 
areas  (see  40  CFR  part  81),  so  Rule  331 
and  Rule  8-16  must  fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24, 1987. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24, 1987  Federal  Register 
Document,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

3.  Control  of  Volatile  Organic 
Emissions  from  Solvent  Metal  Cleaning, 
(EPA-450/2-77-022,  November  1977). 

4.  Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Control  Technology  for 
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Organic  Solvent  Cleaning  and 
Degreasing  Operations  (CARB,  July  18, 
1991). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

These  rules  improve  the  SIP  by 
establishing  more  stringent  emission 
limits  and  by  clarifying  monitoring, 
reporting  and  recordkeeping  provisions. 
These  rules  are  largely  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceabiUty,  RACT  and  SIP 
relaxations.  Rule  provisions  which  do 
not  meet  the  evaluation  criteria  are 
summarized  below  and  discussed 
further  in  the  TSD. 

C.  What  Are  the  Rule  Deficiencies? 

These  provisions  conflict  with  section 
110  and  part  D  of  the  Act  and  prevent 
full  approval  of  the  SIP  revisions. 

Rule  331  Deficiencies: 

1.  The  provisions  of  this  rule  exempt 
sources  that  are  not  necessarily  covered 
by  another  federally  approved  rule. 

2.  Subsections  of  this  rule  provide 
methods  of  determining  captiue 
efficiency,  but  do  not  refer  to  EPA's 
January  9, 1995  guidance  document, 
"Guidelines  for  Determining  Capture 
Efficiency"  describing  calculation 
procedures. 

3.  Sections  II  and  III  of  the  appendix 
to  this  rule  do  not  clarify  which  and 


how  standards  are  adjusted  for  boiling 
point. 

4.  Section  II-6  of  the  appendix  to  this 
rule  raise  the  threshold  limit  for 
additional  control  (from  10.75  ft-  to  13 
ft  -)  without  adequately  justifying  this 
relaxation. 

Rule  8-16  Deficiencies: 

1.  Section  8-16-501.2  allows  facility- 
wide  make-up  solvent  recording  on  an 
annual  basis,  which  is  not  sufficient  to 
ensiu-e  that  the  rule  is  enforceable 
pursuant  to  CAA  section  110(al(2)(A). 

2.  Rule  8-16  contains  a  number  of 
incorrect  section  references  that  may 
result  in  enforcement  ambiguity. 

D.  EPA  Recommendations  To  Further 
Improve  the  Rules 

The  TSD  describes  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action  but  are  recommended  for 
the  next  time  the  local  agency  modifies 
the  rules. 

E.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act.  EPA  is  proposing 
a  limited  approval  of  the  submitted 
rules  to  improve  the  SIP,  If  finalized, 
this  action  would  incorporate  the 
submitted  rules  into  the  SIP,  including 
those  provisions  identified  as  deficient. 
This  approval  is  limited  because  EPA  is 


simultaneously  proposing  a  limited 
disapproval  of  the  rules  under  section 
110(k)(3).  If  this  disapproval  is 
finalized,  sanctions  will  be  imposed 
under  section  179  of  the  Act  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months.  These  sanctions  would  be 
imposed  according  to  40  CFR  52.31.  A 
final  disapproval  would  also  trigger  the 
federal  implementation  plan  (FIP) 
requirement  under  section  110(c).  Note 
that  the  submitted  rules  have  been 
adopted  by  the  MCESD  and  BAAQMD, 
and  EPA's  final  limited  disapproval 
would  not  prevent  the  local  agency  from 
enforcing  them. 

We  will  accept  comments  from  the 
public  on  the  proposed  limited  approval 
and  limited  disapproval  for  the  next  30 
days. 

m.  Background  Information 

Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  Smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


Inarch  3,  1978  ; 

May  26,  1998 

November  15,  1990 
May  15,  1991  


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  In 
1977.  43  FR  8964;  40  CFR  81.305. 

EPA  notified  Govemors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-  Call)  See  sec- 
tion 1 10(a)(2)(H)  of  the  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted  Pub.  L.  101-549  104  Stat  2399  codified 
at  42  use.  7401 -7671  q. 

Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  bv 
this  date.  ' 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  Regulatory 
Planning  and  Review. 

B.  Executive  Order  1321 1 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 


D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612,  "Federalism"  and  12875, 
"Enhancing  the  Intergovernmental 
Partnership".  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Executive  Order  131 75 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiu-e  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
.  implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenunent  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 


Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  cmd  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significcmt  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA's  proposed  disapproval  of  the 
state  request  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 


into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi'om  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  iinpractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations,  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compound. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  20,  2002. 
Keith  Takata, 

Acting  Regional  Administrator,  Region  IX. 
IFR  Doc.  02-14038  Filed  6-4-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

I  pommodity  Credit  Corporation 

Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  3 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice. 


summary:  a  special  import  quota  for 
upland  cotton  is  established  in 
accordance  with  section  136(b)  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  as  amended,  (the 
1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991.  and 
Presidential  Proclamation  6948  of 
October  29,  1996.  The  quota  is 


referenced  as  the  Commodity  Credit 
Corporation  Special  Cottpn  Import 
Quota  Announcement  Number  3  and  is 
set  forth  in  subheading  9903.52.03, 
subchapter  III,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 

DATES:  The  special  quota  is  subject  to  an 
established  date  and  applies  to  upland 
cotton  purchased  not  later  than  90  days 
from  the  established  date  and  entered 
into  the  United  States  not  later  than  180 
days  from  the  established  date.  Dates 
applicable  to  the  special  import  quota 
are  contained  in  a  table  following  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  O.  Sanford,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  STOP  0515,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20013-0515  or  call 
(202) 720-3392. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  global  import 
quota  for  upland  cotton  be  determined 
and  announced  immediately  if,  for  any 
consecutive  4-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 


growth,  as  quoted  for  Middling  l%a 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met  for 
the  consecutive  4-week  period  ending 
March  28,  2002.  Therefore,  the  quota 
referenced  as  Special  Cotton  Import 
Quota  Announcement  Number  3  is 
established  subject  to  the  following 
dates  and  quantities. 

The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  extra  long  staple 
cotton. 

Authority:  Sec.  136.  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  III,  Chapter  99  of 
the  HTS. 

Signed  at  Washington.  DC,  on  May  23. 
2002. 

lames  R.  Little, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 


Secretary  of  Agri- 
culture's cotton  import 
quota  announcement 


Number  3 


HTS 
subheading 


9903.52.03 


News 

release 

date 


3/28/02 


Quota 
Stan 
date 


4/04/02 


Enclosure  1. 


90-Day 

purchase 

date 


7/02/02 


180-Day 

import 

date 


Quota 

amount 

(kilograms) 


3-Month 
consumption 
base  period 


9/30/02 


30,861,402 


December  2001- 
February  2002. 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Forest  Health  and  RCW  Initiative, 
National  Forests  in  Alabama,  Talladega 
National  Forest,  Talladega  and  Shoal 
Creek  Ranger  Districts,  Calhoun, 
Cherokee,  Clay,  Cleburne,  and 
Talladega  Counties,  AL 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 


SUMMARY:  The  Forest  Service  will 
prepare  an  Enviroimiental  Impact 
Statement  on  a  proposal  to  emphasize 
forest  health  initiatives  across  the 


Talladega  and  Shoal  Creek  Ranger 
Districts  in  a  systematic  five-year 
program  involving: 

1.  Removal  of  offsite.  high-risk  stands, 
on  approximately  9,136  acres  of 
declining  loblolly  and  Virginia  pine. 
This  includes  500  acres  of  non- 
commercial treatments  in  longleaf 
stands  that  need  restoration  activities. 
This  forest  health  treatment  will  restore 
the  areas  to  longleaf  pine  and  will 
include  both  artificial  and  natural 
regeneration.  Treatments  will  range 
from  complete  removal  of  all  species 
except  favored  hardwoods  and  longleaf 
pine,  to  intense  thinning  with  enough 
longleaf  pine  left  to  naturally  reestablish 
itself.  Favored  hardwoods  species  will 
include  a  variety  of  oak  and  hickory 
species. 

The  site  preparation  methods 
associated  with  these  treatments  will 


range  from,  or  include  a  combination  of 
prescribe  burning,  mechanical,  and 
chemical  treatment  of  competing  • 
vegetation.  Chemical  treatment  of 
restoration  stands  will  include  directed 
folair  spray  of  a  3%  solution  of  Garlon 
4,  V2%  Arsonal,  and  V2%  Sidekick.  For  • 
injection,  a  50%  solution  of  Garlon  3a 
will  be  used. 

2.  Intermediate  thinning  on 
approximately  3,047  acres  of  red- 
cockaded  woodpecker  (RCW)  habitat 
inside  the  RCW  Habitat  Management 
Area  (HMA). 

3.  Intermediate  thinning  of 
approximately  6,534  acres  of  20-45  year 
old  loblolly  pine  stands  to  increase 
vigor  and  growth,  reduce  short-term  risk 
of  Southern  Pine  Beetle  (SPB) 
infestation,  and  begin  the  restoration 
process  of  longleaf  pine.  Site  specific 
information  is  available  at  the  Talladega 
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Ranger  District  Office  in  Talladega,  AL. 
and  the  Shoal  Creek  Ranger  office  in 
Heflin,  AL. 

DATES:  Comments  concerning  this 
analysis  should  be  received  in  writing 
by  July  10,  2002. 

ADDRESSES:  Send  written  conunents  to: 
EIS  Team  Leader,  Talladega  Ranger 
District.  1001  North  Street,  Talladega. 
AL  35160. 

TOR  FURTHER  INFORMATION  CONTACT: 
Tony  Tooke,  Talladega  District  Ranger, 
Earl  Stewart,  Shoal  Creek  District 
Ranger.  Jeff  Seefeldt,  EIS  Team  Leader. 
Telephone  number:  (256)  362-2909, 
FAX  number:  (256)  362-0823. 
SUPPLEMENTARY  INFORMATION: 

A.  The  Proposal 

The  Forest  Service  proposes  to 
implement  a  five-year  schedule  of  work 
to  address  declining  forest  health  and 
improve  red-cockaded  woodpecker 
(RCW)  habitat.  The  goal  is  to  create  and 
restore  natural  conditions  that 
historically  withstand  SPB  and 
premature  die-off  or  decline. 

Additionally,  the  restoration  and 
forest  health  initiative  will  enhance 
habitat  for  a  viable  RCW  recovery 
population  on  the  Talladega  National 
Forest  located  in  Calhoun,  Cherokee, 
Clay,  Cleburne,  and  Talladega  Counties, 
Alabama. 

The  proposed  action  will  focus  on  (1) 
Areas  that  are  currently  occupied  by 
loblolly  pine  between  the  ages  of  20-45 
years  old,  (2)  areas  within  the  RCW 
HMA,  and  (3)  areas  of  off  site,  high  risk 
stands  of  loblolly /Virginia  pine. 

The  actions  will  include  intermediate 
thinning  in  loblolly  pine  forests, 
intermediate  thinning  in  RCW  HMA's 
for  habitat  improvement,  and  restoration 
treatments  (restoration  cuts,  thinning, 
etc.)  to  restore  longleaf  pine  through 
artificial  and  natural  regeneration. 

Actions  proposed  include: 

(1)  Intermediate  thinning  of 
approximately  6,534  acres  of  20-45  year 
old  loblolly  pine  stands  to  increase 
vigor  and  growth,  reduce  short-term  risk 
of  SPB  infestation,  and  as  the  first  step 
towards  longleaf  restoration. 

(2)  Intermediate  thinning  of 
approximately  3,047  acres  of  red- 
cockaded  woodpecker  (RCW)  habitat 
inside  the  RCW  Habitat  Management 
Area  (HMA). 

(3)  Removal  of  offsite,  high-risk  stands 
on  approximately  9,136  acres  of 
declining  loblolly  and  Virginia  pine. 
This  includes  500  acres  of  non- 
commercial treatments.  This  forest 
health  treatment  will  restore  the  areas  to 
longleaf  and  will  include  both  include 
artificial  and  natural  regeneration. 
Treatments  will  range  from  complete 


removal  of  all  species  except  favored 
hardwoods  and  longleaf;  to  intense 
thinning  with  enough  longleaf  left  to 
naturally  reestablish  itself.  The  site 
preparation  associated  with  these 
treatments  will  include  prescribe 
burning  and/or  chemical  treatment  of 
competing  vegetation  as  stated  on  page 
2.  Site-specific  information  is  available 
at  the  Talladega  Ranger  office  in 
Talladega,  AL.  and  the  Shoal  Creek 
Ranger  office  in  Heflin,  AL. 

B.  Needs  for  the  Proposal 

1.  Begin  the  process  of  improving 
forest  health  and  vigor  by  thinning 
loblolly  pine  stands  as  the  first  step 
toward  restoring  a  longleaf  pine 
ecosystem  and  reducing  short^erm  risk 
of  SPB  infestation  and  other  risks 
associated  with  insect/ disease 
infestations. 

2.  Reduce  tree  spacing  to  create, 
maintain,  and  improve  RCW  habitat. 

3.  Restore  longleaf  pine  ecosystem  to 
areas  occupied  by  loblolly  and  Virginia 
pine  that  are  of  poor  health,  offsite,  and 
have  a  high  risk  of  insect/disease 
infestation  and  to  improve  existing 
longleaf  stands  through  non-conmiercial 
treatments. 

C.  Nature  and  Scope  of  the  Decision  To 
Be  Made 

Whether  to,  and  to  what  extent, 
implement  a  5  year  schedule  of  work 
that  will  improve  forest  health  by 
thinning  overstocked  pine  stands 
impacted  by  decline,  disease  and  SPB; 
remove  trees  in  over-crowded  RCW 
area's  to  create  and  maintain,  or 
improve  suitable  habitat;  and  use  of 
restoration  cuts  to  restore  longleaf  pine 
on  historic  longleaf  pine  sites.  There  are 
forest  health  issues  that  are  common  to 
the  Talladega  and  Shoal  Creek  Ranger 
Districts.  These  issues,  as  with  most 
forest  health  issues,  are  the  end  results 
of  the  following  history  of  events: 

Pre-settlement  forests,  prior  to  1830, 
were  predominantly  longleaf  pine  and 
fire  adapted  species  of  oaks  and 
hickories.  The  bottom  were 
predominantly  hardwood  communities. 
A  mix  of  hardwoods,  loblolly  pine, 
.shortleaf  pine,  and  some  longleaf  pine 
were  in  transition  zones  between  the 
uplands  and  bottoms. 

Natural  fires  (along  with  the 
influences  of  fuels,  climate  and 
moisture)  maintained  this  ecosystem 
and  species  composition  through  time. 
Wildlife  species,  such  as  the  red- 
cockaded  woodpecker,  that  depended 
on  this  natural  ecosystem  were 
widespread. 

The  fire  dependent  longleaf  pine 
ecosystem  was  the  most  prevalent  forest 
type  in  the  south  during  pre-settlement 


times.  Forests  were  cleared  for  farming 
and  charcoal  production  to  furnish  the 
iron  industry.  Based  on  early  journals,     > 
the  original  ecosystem  was  maintained 
with  frequent  natural  fires.  The  natural, 
upland  forest  community  was  primarily 
longleaf  pine  with  associated  shrubs 
and  fire  tolerant  hardwoods.  From 
1908-1929  there  was  large-scale 
removal  of  longleaf  pine  for  lumber  and 
to  fuel  the  iron  industry. 

Federal  acquisition,  relocation  of  farm 
families  and  establishment  of  National 
Forests  took  place  from  1935-1940. 
During  this  time  period  there  were 
large-scale  soil  stabilization  projects 
completed  through  reforestation  efforts. 
The  primary  species  planted  was 
loblolly  pine  due  to  availability  of  seed 
and  early  success  establishing  stands  of 
loblolly.  From  1940-1950  there  was 
intensive  fire  suppression  along  with 
continued  reforestation  efforts  and  loss 
of  natural  shortleaf  pine  stands  due  to 
littleleaf  disease.  During  the  1960's  the 
first  signs  of  loblolly  decline  were 
reported  and  research  results  from  the 
1990's  show  littleleaf  disease  as  one 
pathogen  causing  loblolly  decline. 

Over  the  past  decade,  the  Talladega 
and  Shoal  Creek  Ranger  District's  has 
been  experiencing  Southern  Pine  Beetle 
infestations  at  epidemic  levels, 
primarily  in  loblolly  pine  and  Virginia 
pine  stands.  The  epidemic  peaked  in  the 
sxunmer  of  2000  and  continued  at  very 
high  levels  through  through  2001.  These 
infestations  have  contributed  to  the 
immediate  need  for  intermediate 
thinning  to  reduce  the  risk  of  SPB  attack 
(Final  Environmental  Impact  Statement 
For  the  Suppression  of  the  Southern 
Pine  Bettle). 

Continued  loss  of  imperiled  longleaf 
pine  communities,  declining  forest 
health,  and  the  loss  of  red-cockaded 
woodpeaker  habitat  due  to  over  stocking 
are  our  primary  concerns  or  reason  for 
initiating  this  project. 

As  a  result  of  initial  field 
examinations  we  propose  to  thin,  as  the 
first  phase  of  longleaf  restoration  and  to 
also  improve  stand  health,  6,534  acres 
of  loblolly/Virginia  pine,  thin  3,047 
acres  of  RCW  habitat,  and  convert  9,136 
acres  back  to  longleaf. 

D.  Proposed  Scoping  Process 

The  scoping  period  associated  with 
this  Notice  of  Intent  (NOI)  will  be  thirty 
(30)  days  in  length,  beginningthe  day 
after  publication.  Preliminary  scoping 
for  this  proposal  began  in  February, 
2002,  when  information  was  shared 
with  the  public  on  the  proposal  and 
plans  to  docimient  the  analysis  in  an 
Enviromnental  Impact  Statement  (EIS). , 
A  public  meeting  at  the  Talladega 
Ranger  District  office  will  be  held  on 
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June  13,  and  June  15,  from  9  a.m.-l  p.m. 
to  discuss  the  proposal  and  visit  some 
selected  areas  that  may  be  treated. 

The  Talladega  National  Forest, 
Talladega  and  Shoal  Creek  Ranger 
Districts,  is  seeking  additional 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
that  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  Draft 
Environmental  Impact  Statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 
_  2.  Identify  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those,  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

1 1  4.  Exploring  additional  alternatives. 
"5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives. 

E.  Preliminary  Issues  Identified  to  Date 
.Include 

1.  Protection  of  soil  and  water 
resources. 

2.  Impacts  of  the  proposed  treatments 
on  Federally  listed  species  of  plants  and 
wildlife,  which  are  defined  by  the 
Endangered  Species  Act  of  1973  as 
amended.  Forest  Service  Regional 
Forester's  Sensitive  Species  list,  and 
upon  locally  rare  species. 

3.  Protection  of  cultural  resources. 

4.  Potential  effects  to  management 
indicator  species. 


II 


F.  Possible  Alternatives  Identified  to 
Date  Include 

1.  No  Action:  This  alternative  will 
serve  as  a  baseline  for  comparison  of 
alternatives.  Present  management 
activities  will  continue  but  the  proposed 
project  will  not  be  done.  This 
alternative  will  be  fully  developed  and 
analyzed. 

2.  Proposed  Action:  Intermediate 
thinning  of  approximately  6,534  acres  of 
20-45  year  old  loblolly  pine  stands  will 
be  an  initial  step  to  improving  forest 
health,  reducing  short-term  SPB 
infestation  risks,  and  restoring  these 
areas  to  a  longleaf  pine  ecosystem. 
Thinning  will  take  place  in  stands  that 
are  over  crowded,  and  it  is  proposed  to 
allow  the  remaining  trees  more  room  to 
grow  and  increase  tree  vigor  and  health. 
It  is  anticipated  that  approximately  70 
square  feet  of  basal  area  per  acre  will 
remain  in  thinned  areas. 

This  proposal  also  includes  thinning 
of  3,047  acres  to  enhance  and/ or  create 
existing  or  potential  RCW  habitat. 
Current  areas  providing  RCW  habitat  are 
overstocked.  Thinning  these  areas  will 


create  optimal  conditions  for  RCW 
recruitment/replacement  stands  and 
foraging  habitat. 

The  restoration  treatments  in  the 
proposed  action  will  encompass  9,136 
acres.  The  types  of  tree  removal,  site 
preparation,  and  regeneration  will  vary 
according  to  site  conditions  and 
whether  longleaf  is  present  to  provide  a 
seed  source.  Restoration  cuts  will 
include  complete  removal  of  off-site 
species  (excluding  longleaf  and  favored 
hardwoods  such  as  oaks  and  hickories), 
and  thinning  of  existing  off-site  species. 
Site  preparation  methods  associated 
with  these  treatments  will  range  from  or 
include  a  combination  of  prescribed 
burning,  mechanical,  and  chemical 
treatment  of  competing  vegetation. 
Chemical  treatment  of  restoration  stands 
will  include  directed  foliar  spray  of  a 
3%  solution  of  Garlon  4,  V2%  Arsonal. 
and  V2%  Sidekick.  For  injection,  a  50% 
solution  of  Garlon  3  will  be  used. 
Regeneration  of  longleaf  pine  will 
depend  on  residual  longleaf  in  the  areas 
to  be  restored.  Planted  containerized 
longleaf,  natural  regeneration,  or  a 
combination  of  both  will  be  the  options 
for  the  restoration  proposal. 

3.  Modified  Proposed  Action:  This 
alternative  would  include  a  five-year 
program  of  thinning  and  restoration 
cuts.  Site  preparation  would  be  done 
using  mechanized  equipment.  Release 
of  seedlings  would  be  with  hand  tools. 
No  herbicides  would  be  used. 

G.  Special  Permit  Needs 

There  are  no  special  permits  r^equired 
from  any  State  or  Federal  agencies  in 
order  to  implement  this  project. 

H.  Lead  Agency 

The  USDA  Forest  Service  is  the  lead 
agency  for  this  project. 

The  Talladega  and  Shoal  Creek 
Ranger  Districts  requests  that  comments 
be  as  specific  as  possible  for  this 
proposal  and  be  sent  to:  EIS  Team 
Leader  Jeff  Seefeldt,  USDA  Forest 
Service,  101  North  Street,  Talladega.  AL 
35160. 

It  is  estimated  that  the  draft  EIS 
(DEIS)  will  be  available  for  public 
conunent  by  July  31,  2003.  It  is  very 
important  that  those  interested  in  this 
proposed  action  participate  at  this  time. 

To  be  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  of  the  merits  of  the  alternative 
discussed  (see  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  4  CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of 


DEIS's  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  the  agency  to  the  reviewers' 
position  and  contentions:  Vermon 
Yankee  Nuclear  Power  Corp.  v.  NROC, 
435  U.S.  519,  553  (1978).  Environmental 
objections  that  could  have  been  raised  at 
the  draft  stage  may  be  waived  if  not 
reused  until  after  completion  of  the  final 
environmental  impact  statement  FEIS). 
CityofAngoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

I.  Estimated  Date  for  FEIS 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  final 
Environmental  Impact  Statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  November  17,  2003.  The  responsible 
officials  will  consider  the  comments, 
responses,  environmental  consequences 
discussed  in  the  final  supplement, 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  officials 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  3  CFR,  part  215. 

The  responsible  officials  for  this 
project  will  be  Tony  Tooke,  District 
Ranger  for  the  Talladega  Ranger  District, 
National  Forests  in  Alabama  at:  1001 
North  Street,  Talladega,  AL  35160  and 
Earl  Stewart,  District  Ranger,  Shoal 
Creek  Ranger  District,  National  Forests 
in  Alabama  at :  2390  Hwy.  46,  Heflin, 
AL  36264. 

Dated:  May  28.  2002. 
Tony  Tooke, 
District  Ranger 

Dated:  May  30,  2002. 
Earl  Stewart, 
District  Ranger. 
(FR  Doc.  02-14014  Filed  6-04-02;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Southern  Illinois  Power  Cooperative; 
Notice  of  Finding  of  No  Significant 
impact 

AGENCY:  Rural  Utilities  Service,  USDA. 


38636 


Federal  Register / Vol.  67,  No.  108 /Wednesday.  June  5,  2002 /Notices 


action:  Notice  of  finding  of  no 
significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  project 
proposed  by  Southern  Illinois  Power 
Cooperative  (SIPC)  of  Marion,  Illinois. 
SIPC  is  proposing  the  addition  of  two 
simple-cycle  combustion  turbine  imits, 
each  with  a  generating  capacity  of  83 
MW.  to  be  located  in  Williamson 
County  at  their  existing  Marion  Station. 
FOR  FUTHER  INFORMATION  CONTACT:  Nurul 
Islam,  Environmental  Protection 
Specialist,  Rural  Utilities  Service, 
Engineering  and  Environmental  Staff, 
Stop  1571,  1400  Independence  Avenue, 
SW,  Washington,  DC  20250-1571. 
telephone:  (202)  720-1414,  e-mail: 
nislam@^rus.usda.gov.  Information  is 
also  available  from  Mr.  Dick  Myott, 
Environmental  &  Planning  Department 
Manager,  SIPC,  11543  Lake  of  Egypt 
Road.  Marion,  Illinois  62959,  telephone 
(618)  964-1448  Ext.  268,  e-mail 
rmyott@sipower.  org. 

SUPPLEMENTARY  INFORMATION:  RUS,  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
SIPC  prepare  an  Environmental 
Analysis  reflecting  the  potential  impacts 
of  the  proposed  facilities.  The 
Enviromnental  Analysis,  which 
includes  input  from  federal,  state,  and 
local  agencies,  has  been  reviewed  and 
accepted  as  RUS"  Environmental 
Assessment  (EA)  for  the  project  in 
accordance  with  7  CFR  1794.41.  The 
proposed  project  will  be  located  in 
Williamson  County,  eight  miles  south  of 
Marion,  Illinois.  The  total  amoimt  of 
■  farmland  that  would  be  converted  to 
non-agricultural  use  is  estimated  to  be 
about  30  acres.  Approximately  18  acres 
will  be  required  for  the  units  including 
the  combustion  tiubines  and  support 
facilities.  The  proposed  units  will  be 
constructed  immediately  west  of  the 
existing  plant  site  on  land  owned  by 
SIPC.  The  land  was  previously  used  for 
farming  activities  and  is  contained 
within  sections  26.  27.  and  35. 
Township  15  South,  Range  2  East.  The 
nearest  airport.  Williamson  County 
Airport,  is  located  approximately  8 
miles  north  of  the  proposed  site.  The  CT 
project  will  require  two  new  stacks, 
each  stack  will  be  less  than  60  feet  tall. 
The  height  of  the  stacks  is  significantly 
lower  than  the  height  of  nearby  existing 
plant  structures  (stacks  height  varies 
between  200-400  ft.).  No  FAA  permit 
will  be  required  for  the  facility.  We  have 
determined  that  the  proposed  facility 
will  not  pose  any  hazards  to  air 
navigation. 


The  existing  transmission  facilities 
are  adequate  for  the  additional  power 
generated  by  the  new  CT  units  and  no 
additional  transmission  facilities  are 
considered  at  present.  The  CT  project 
will  require  the  routing  of  natxnal  gas 
pipeline  to  the  site.  The  proposed  gas 
pipeline  is  approximately  5.75  miles 
long.  Generally  the  construction  of  the 
pipeline  will  require  a  right-of-way 
approximately  30  to  40  feet  wide.  The 
pipeline  crossing  of  larger  streams  and 
wetlands  will  be  accomplished  with 
underground  directional  boring  so  that 
the  stream  channels,  hydrology  and 
vegetation  will  be  least  affected.  The 
natural  gas  pipeline  route  will 
potenti^ly  affect  only  one  parcel  of 
jinisdictional  wetland.  The  total  area  of 
crossing  wetland  due  to  natiu-al  gas 
pipeline  is  estimated  to  be  about  5,750 
square  feet.  Underground  boring 
through  the  wetlands  will  minimize  the 
impacts.  All  permanent  streams  will  be 
crossed  by  underground  borings  while 
the  shallow/intermittent  streams  will  be 
cut  and  trenched.  There  are  no 
floodplains  or  wetlands  in  the  vicinity 
of  the  project  location  (at  CT  location); 
therefore,  no  impact  is  anticipated. 
Based  on  results  of  the  wetland 
delineation  it  is  unlikely  that  the 
proposed  project  will  require  an 
individual  permit  from  the  Corps  of 
Engineers.  The  U.S.  Fish  &  Wildlife 
Service  and  the  Illinois  Department  of 
Natural  Resources  identified  no 
significant  impacts  to  fish  and  wildlife 
resoinces  due  to  construction  of  the 
proposed  project.  Therefore,  RUS  has 
determined  that  no  threatened  or 
endangered  species  are  likely  to  be 
impacted  by  the  proposed  construction. 

The  Illinois  State  Historic 
Preservation  Officer  (SHPO)  has 
reviewed  the  project  and  determined 
that  no  historic  properties  will  be 
impacted  by  the  proposed  facility.  RUS 
believes  the  project  will  have  no  impact 
on  cultinal  and  historic  properties  due 
to  construction  of  the  proposed  project. 
However,  the  project  is  approved 
contingent  on  the  following  condition:  if 
archaeological  remains  are  discovered 
.dining  construction  activities,  the  work 
shall  be  stopped  and  SIPC  will  notify 
the  SHPO  and  RUS  immediately. 

SIPC  published  notices  of  the 
availability  of  the  EA  and  solicited 
public  comments  per  7  CFR  1792.42. 
Notices  of  availability  of  EA  were 
published  in  the  Southern  Ulinoisan 
newspaper,  a  daily  circular,  on  April  12 
&  13,  2002.  The  30-day  comment  period 
on  the  EA  for  the  proposed  facility 
ended  on  May  14,  2002.  No  comments 
were  received  on  the  EA. 

SIPC  committed  to  follow  Federal  and 
state  agency  recommendations,  and 


secure  all  necessary  permits  prior  to 
constructing  and  operating  the  CT  units. 
Based  on  the  EA  and  SIPC's 
commitments  to  follow  agency 
recommendations.  RUS  has  concluded 
that  the  proposed  action  will  not  have 
a  significant  effect  to  various  resources, 
including  important  farmland, 
floodplains,  wetlands,  cultural 
resovnces,  threatened  and  endangered 
species  and  their  critical  habitat,  air 
pollution,  water  quality,  and  noise.  RUS 
has  also  determined  that  there  would  be 
no  negative  impacts  of  the  proposed 
project  on  minority  communities  and 
low-income  communities  as  a  result  of 
the  construction  of  the  project.  RUS 
believes  that  there  are  no  significant 
unresolved  environmental  conflicts 
related  to  this  project. 

Dated:  May  30,  2002. 
Blaine  D.  Stockton, 

Assistant  Administrator.  Electric  Program. 
Rural  Utilities  Service. 
(FR  Doc.  02-14033  Filed  6-4-02;  8:45  am] 

BILUNO  CODE  3410-1&-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Tj^ye:  Information  Services  Order 
Form. 

Agency  Form  Number:  ITA-4096P. 

OMB  Number:  0625-0143. 

Type  of  Request:  Regular  Submission. 

Burden:  483  hours. 

Number  of  Respondents:  2,675. 

Avg.  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  The  Department  of 
Commerce's  U.S.  &  Foreign  Commercial 
Service  Export  Assistance  Centers  offer 
their  clients  DOC  programs,  market 
research,  and  services  to  enable  the 
client  to  begin  exporting  or  to  expand 
existing  exporting  efforts.  The 
Information  Services  Order  Form  is 
used  by  US&FCS  trade  specialists  in  the 
Export  Assistance  Centers  to  collect 
information  about  clients  in  order  to 
determine  which  programs  or  services 
would  best  help  clients  meet  their 
export  goals.  This  form  is  required  for 
clients  to  order  US&FCS  programs  and 
services.  Certain  programs  are  tailored 
for  individual  clients,  e.g.,  the  Agent 
Distributor  Service,  which  identifies 
potential  overseas  agents  or  distributors 
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for  a  particular  U.S.  manufacturer.  The 
form  is  being  revised  because  some  of 
the  product  names  have  changed  or 
have  been  discontinued. 

Affected  Public:  Business  or  other  for 
profit,  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Rostker, 

[202) 395-3897 
Copies  of  the  above  information 
I  ;ollection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  or  via  the  Internet  at 
lClayton@doc.gov. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  May  30.  2002. 
Madeleine  Clayton, 

Departmental  Papem-ork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-13996  Filed  6-4-02:  8:45  am] 
BILUNG  CODE  3510-FP-P 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Commercial  News  USA. 

Agency  Form  Number:  ITA-4063P. 

OMB  Number:  0625-0061. 

Type  of  Request:  Regular  Submission. 

Burden:  733  hours. 

Number  of  Respondents:  2,200. 

Avg.  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  Commercial  News 
USA  (ONUS A),  published  twelve  times 
a  year  by  a  private  sector  firm,  is  the 
U.S.  Department  of  Commerce's  export 
catalog-magazine.  The  product 
information  in  CNUSA  reaches  more 
than  145,000  distributors,  government 
officials,  and  potential  buyers  overseas 
through  direct  distribution  fi-om  U.S. 
embassies  and  consulates.  Firms  use  the 
form  to  request  that  their  product 
information  be  published  in  CNUSA.  a 
service  for  which  the  firms  pay  a 
minimum  fee  of  $695. 


This  information  collection  item 
allows  the  U.S.  Department  of 
Commerce  to  promote  U.S.  products 
and  services  available  for  export  as  part 
of  the  USDOC's  trade  promotion 
activities.  CNUSA  is  a  unique  export 
promotion  service  for  U.S. 
manufacturers  and  service  firms; 
nothing  similar  is  available  to  them 
through  the  private  sector.  The  product 
promotions  in  CNUSA  differ  ft-om  paid 
advertisements  in  that  they  must  meet 
program  criteria.  Because  U.S. 
embassies  and  consulates  handle 
distribution,  the  product  information 
reaches  a  vast,  screened  readership  not 
only  through  direct  dissemination  but 
also  via  counseling  by  commercial 
officers  and  through  walk-in  visits  to 
commercial  libraries  where  CNUSA  is 
displayed.  Further.  American  Chambers 
of  Commerce,  local  business  editors, 
and  other  trade  entities  that  reprint 
information  from  CNUSA  or  display  or 
disseminate  the  entire  magazine  provide 
a  multiplier  effect. 

Affected  Public:  Business  or  other  for 
profit,  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  or  via  the  Internet  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building. 
Washington.  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  May  30,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-13997  Filed  6-4-02;  8:45  am) 

BILUNG  CODE  3S10-FP-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 


Bureau:  International  Trade 
Administration. 

Title:  User  Satisfaction  Surveys. 
Agency  Form  Number:  ITA-4107P, 
ITA-4110P,  etc. 

OMB  Number:  0625-0217. 
Type  of  Request:  Regular  Submission. 
Burden:  3,298  hours. 
Number  of  Respondents:  20,780. 
Avg.  Hours  Per  Response:  Range  ft-om 
05-30  minutes. 

Needs  and  Uses:  ITA  provides 
numerous  export  promotion  programs  to 
help  U.S.  businesses.  These  programs 
include  information  products,  services, 
and  trade  events.  To  accomplish  its 
mission  effectively,  ITA  needs  ongoing 
feedback  on  its  programs.  These 
information  collection  items  allow  ITA 
to  solicit  clients'  opinions  about  the  use 
of  ITA  products,  services,  and  trade 
events.  The  information  is  used  for 
program  improvement,  strategic 
planning,  allocation  of  resources^  and 
performance  measures. 

The  surveys  are  part  of  ITA's  effort  to 
implement  objectives  of  the  National 
Performance  Review  (NPR)  and 
Government  Performance  and  Results 
Act  (GPRA).  Responses  to  the  surveys 
will  meet  the  needs  of  ITA  performance 
measures  based  on  NPR  and  GPRA 
guidelines.  These  performance  measures 
will  serve  as  a  basis  for  justifying  and 
allocating  human  and  financial 
resources. 

Survey  responses  will  acquaint  ITA 
managers  with  firms'  perceptions  and 
assessments  of  export-assistance 
products  and  services.  Also,  the  surveys 
will  enable  ITA  to  track  the  performance 
of  overseas  posts.  This  information  is 
critical  for  improving  the  programs. 
Survey  responses  are  used  to  assess 
client  satisfaction,  determine  priorities, 
and  identify  areas  where  service  levels 
and  benefits  differ  from  client 
expectations.  Clients  benefit  because  the 
information  is  used  to  improve  services 
provided  to  the  public.  Without  this 
information.  ITA  is  unable  to 
systematically  determine  client 
perceptions  about  the  quality  and 
benefit  of  its  export-promotion 
programs. 

Affected  Public:  Business  or  other  for 
profit,  not-for-profit  institutions. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 
OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Conunerce,  Room  6Qp8,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
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DC  20230  or  via  the  Internet  at 
MCIayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building, 
Washington.  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  May  30.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-13998  Filed  6-4-02;  8:45  am) 

BILUNG  COOe  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  luider  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  U.S. -Japan  Semiconductor 
Agreement  Data  Collection  Program. 

Agency  Form  Number:  ITA-4115P. 

OMB  Number:  0625-0211. 

Type  of  Request:  Regular  Submission. 

Burden:  456  hours. 

'Number  of  Respondents:  38. 

Avg.  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  The  Data  Collection 
Form  is  the  vehicle  by  which  individual 
"Foreign"  (non-Japanese) 
semiconductor  companies  volimtarily 
report  their  sales  to  Japan.  The 
information  provided  by  the  Data 
Collection  Program  (DCP)  is  used  by  the 
U.S.  Government  to  calculate  foreign 
market  share  in  the  Japanese 
semiconductor  market  to  ensure  access 
to  the  Japanese  market  gained  xmder  the 
1986  and  1991  U.S.-Japan 
Semiconductor  Arrangement  continues 
under  the  1996  Semiconductor 
Agreement. 

Affected  Public:  Business  or  other  for 
profit,  not-for-profit  institutions. 

Frequency:  Monthly. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 
OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129,  Department  of 
Commerce.  Room  6608. 14th  & 
Constitution  Avenue.  NW..  Washington. 
DC  20230  or  via  the  Internet  at 
MCIayton@doc.gov. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building. 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  May  30.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-14000  Filed  6-4-02;  8:45  am) 
BILUNG  COOE  3S10-OR-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Export  Trading  Companies 
Contact  Facilitation  Service. 

Agency  Form  Number:  ITA  4094P. 

OMB  Number:  0625-0120. 

Type  of  Request:  Regular  Submission. 

Burden:  3,000  hours. 

Number  of  Respondents:  12,000. 

Avg.  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Title  III  of  the  Export 
Trading  Company  Act  of  1982  (Pub.  L. 
No.  97-290.  96  Stat.  1233-1247), 
requires  the  Department  of  Commerce  to 
establish  a  program  to  evaluate 
applications  for  Export  Trade 
Certificates  of  Review  and,  with  the 
concurrence  of  the  Department  of 
Justice,  issue  such  certificates  where  the 
requirements  of  the  Act  are  satisfied. 
The  Act  requires  that  Commerce,  with 
Justice  concurrence,  issue  regulations 
governing  the  evaluation  and  issuance 
of  certificates  before  Commerce  can 
accept  applications  for  certification.  The 
collection  of  information  is  necessary 
for  the  antitrust  analysis  which  is  a 
prerequisite  to  issuance  of  a  certificate. 
Without  the  information,  there  would  be 
no  basis  upon  which  a  certificate  could 
be  issued. 

In  the  Department  of  Commerce,  this 
economic  and  legal  analysis  will  be 
performed  by  the  Office  of  Export 
Trading  Company  Affairs  and  the  Office 
of  the  General  Counsel.  The  Department 
of  Justice  analysis  will  be  conducted  by 
the  Antitrust  Division.  The  purpose  of 
such  analysis  is  to  make  a  determination 
as  to  whether  or  not  to  approve  an 
application  and  issue  an  Export  Trade 
Certificate  of  Review.  If  this  information 


is  not  collected,  the  antitrust  analysis 
cannot  be  performed  and  without  that 
analysis  no  certificate  can  be  issued.  A 
certificate  provides  its  holder  and 
members  named  in  the  certificate  (a) 
immunity  from  government  actions 
under  state  and  Federal  antitrust  laws 
for  the  export  conduct  specified  in  the 
certificate;  (b)  some  protection  from 
frivolous  private  suits  by  limiting  their 
liability  in  private  actions  to  actual 
damages  when  the  challenged  activities 
are  covered  by  an  Export  Certificate  of 
Review.  Title  III  was  enacted  to  reduce 
uncertainty  regarding  application  of 
U.S.  antitrust  laws  to  export  activities — 
especially  those  involving  actions  by 
domestic  competitors. 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions, 
state,  local  or  tribal  Government. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 
OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  5033, 14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  or  via  the  Internet  at 
MClayton@doc.gov. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
.Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608. 14th  & 
Constitution  Avenue.  NW..  Washington. 
DC  20230  or  via  the  Internet  at 
MClayton@doc.gov. 

Dated:  May  30.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer 
[FR  Doc.  02-14001  Filed  6-4-02;  8:45  am] 

BILUNG  CODE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 
Foreign  Trade  Zones  Board 
[Docket  25-2002] 

Foreign-Trade  Zone  47— Boone 
County,  Kentucicy;  Application  for 
Foreign-Trade  Subzone  Status,  GE 
Engine  Services  Distribution  LLC  (Gas 
Turbine  Engines),  Erianger,  KY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Northern  Kentucky 
Foreign  Trade  Zone,  Inc.,  grantee  of  FTZ 
47.  requesting  special-purpose  subzone 
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status  for  the  manufacturing  and 
distribution  facilities  (gas  turbine 
engines)  of  GE  Engine  Services 
Distribution  (GEESD)  in  Erianger. 
Kentucky.  The  application  was 
submitted  pursuant  to  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
Blu),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  May  28,  2002. 

The  GEESD  facilities  are  located  at 
1800  Donaldson  Highway,  Erianger, 
Kentucky  (395.500  square  feet  of 
enclosed  space  on  24  acres).  The 
facilities  (75  employees)  are  used  for  the 
warehousing,  distribution,  and  "kitting" 
of  gas  turbine  engines  and  engine  parts 
for  aerospace,  marine,  and  industrial 
applications.  The  facilities  also  may  be 
used  in  future  for  the  manufacture  of 
such  products.  Foreign-sourced 
materials  account  for  approximately  10 
to  20  percent  of  the  finished-product 
value  of  GE's  current  gas  turbine 
engines,  and  may  include  items  from 
the  following  categories:  Plastic  or 
rubber  tubes,  plates,  and  other  articles; 
fiberglass  sheets;  stainless  steel  wire; 
iron  or  steel  tubes  or  fittings;  stranded 
wire  products;  iron  or  steel  fasteners; 
nickel  or  nickel-alloy  products; 
aluminum  wire  and  fittings;  cobalt 
mattes;  titanium  nuts,  bolts,  screws, 
tubes,  sleeves,  and  bars;  articles  of 
chromium  and  rhenium;  base  metal 
fittings,  tubing,  and  stoppers;  pumps  for 
liquids  and  parts  thereof;  heat  exchange 
units;  centrifuges;  valves  and  parts 
thereof;  bearings  and  parts  thereof; 
transmission  shafts  and  parts  thereof; 
gaskets;  electric  motors;  electrical 
inductors  and  ignition  equipment; 
signaling  equipment;  electrical  switches 
and  relays;  insulated  wire  and  cable; 
ceramic  insulators;  counters  and  other 
instruments;  measuring  or  checking 
instruments;  and  lamps  and  lighting 
fittings. 

Zone  procedures  would  exempt 
GEESD  from  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rates 
that  apply  to  the  finished  products 
(duty-free  to  2.5%)  rather  than  the  duty 
rates  that  would  otherwise  apply  to  the 
foreign-sourced  materials  noted  above 
(duty-ft^e  to  15%).  In  addition,  GEESD 
states  that  it  would  realize  logistical/ 
procedural  and  other  benefits.  FTZ 
status  may  also  make  a  site  eligible  for 
benefits  provided  under  state/local 
programs.  The  application  indicates  that 
the  savings  from  zone  procedures  will 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 


investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington.  DC 
20005;  or  2.  Submissions  Via  the  U.S. 
Postal  Service:  Foreign-Trade- Zones 
Board.  U.S.  Department  of  Commerce. 
FCB— Suite  4100W,  1401  Constitution 
Ave.  NW..  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
August  5,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  to 
August  19.  2002.  A  copy  of  the 
application  and  accompanying  exhibits 
will  be  available  for  public  inspection  at 
the  Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
Number  1  listed  above,  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center.  36  East  7th  Street. 
Suite  2650,  Cincinnati,  OH  45202. 

Dated:  May  29,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

IFR  Doc.  02-14075  Filed  6-4-02;  8:45  am] 
BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  23-2002] 

Foreign-Trade  Zone  46— Cincinnati, 
Ohio;  Application  For  Foreign-Trade 
Subzone  Status,  General  Electric 
Aircraft  Engines,  (Gas  Turbine 
Engines),  Cincinnati,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Cincinnati  Foreign 
Trade  Zone,  Inc.,  grantee  of  FTZ  46, 
requesting  special-purpose  subzone 
status  for  the  manufacturing  and 
distribution  facilities  (gas  turbine 
engines)  of  General  Electric  Aircraft 
Engines  (GEAE)  in  Cincinnati,  Ohio. 
The  application  was  submitted  pursuant 
to  the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  K  was  formally  filed  on  May  28. 
2002. 

The  GEAE  facilities  are  located  at  One 
Neumann  Way  in  Cincinnati,  Ohio  (6.5 
million  square  feet  of  enclosed  space  on 
413  acres).  The  facilities  (6,000 


employees)  are  used  for  the 
development,  manufacture,  and 
distribution  of  gas  turbine  engines  and 
engine  parts  for  aerospace,  marine,  and 
industrial  applications.  Foreign-sourced 
materials  account  for  approximately  10 
to  20  percent  of  finished-product  value, 
and  may  include  items  from  the 
following  categories:  Plastic  or  rubber 
tubes,  plates,  and  other  articles; 
fiberglass  sheets;  stainless  steel  wfre; 
iron  or  steel  tubes  or  fittings:  stranded 
wire  products;  iron  or  steel  fasteners; 
nickel  or  nickel-alloy  products; 
aluminum  wire  and  fittings;  cobalt 
mattes;  titanium  nuts,  bolts,  screws, 
tubes,  sleeves,  and  bars;  articles  of 
chromium  and  rhenium;  base  metal 
fittings,  tubing,  and  stoppers;  pumps  for 
liquids  and  parts  thereof;  heat  exchange 
units;  centrifuges;  valves  and  parts 
thereof;  bearings  and  parts  thereof; 
transmission  shafts  and  parts  thereof; 
gaskets;  electric  motors;  electrical 
inductors  and  ignition  equipment; 
signaling  equipment;  electrical  switches 
and  relays;  insulated  wire  and  cable; 
ceramic  insulators:  counters  and  other 
instruments;  measuring  or  checking 
instruments;  and  lamps  and  lighting 
fittings. 

Zone  procedures  would  exempt  GEAE 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  dut>'  rates  that 
apply  to  the  finished  products  (duty-free 
to  2.5  %)  rather  than  the  duty  rates  that 
would  otherwise  apply  to  the  foreign- 
sourced  materials  noted  above  (duty- 
free to  15  %).  In  addition.  GEAE  states 
that  it  would  realize  logistical/ 
procedural  and  other  benefits.  FTZ 
status  may  also  make  a  site  eligible  for 
benefits  provided  under  state/local 
programs.  The  application  indicates  that 
the  savings  from  zone  procedures  will 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretar\'  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Poreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W. 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
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Suite  4100W,  1401  Constitution  Ave. 
NW..  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
August  5.  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  to 
August  19.  2002.  A  copy  of  the 
application  and  accompanying  exhibits 
will  be  available  for  public  inspection  at 
the  Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
Number  1  listed  above,  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  36  East  7th  Street, 
Suite  2650,  Cincinnati.  OH  45202. 

Dated:  May  29.  2002. 
Dennis  Puccinelli, 

Executive  Secretary. 

IFR  Doc.  02-14073  Filed  6-4-^2;  8:45  am) 

MIXINQ  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Submission  for  0MB  Review; 
Comment  Request 

bureau:  International  Trade 
Administration.  Import  Administration. 
TITLE:  Petition  Format  for  Requesting 
Relief  Under  U.S.  Antidumping  Duty 
Law. 

summary:  doc  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)). 

Agency  Form  Number:  rrA-357P. 

OMB  Number;  0625-0105. 

Type  of  Request:  Regular  submission. 

Burden:  2.200  hoiirs. 

Number  of  Respondents:  55. 

Avemge  Hours  Per  Response:  40. 

Needs  and  Uses:  The  International 
Trade  Administration,  Import 


Administration,  AD/CVD  Enforcement, 
implements  the  U.S.  antidumping  and 
coimtervailing  duty  laws.  Import 
Administration  investigates  allegations 
of  unfair  trade  practices  by  foreign 
governments  and  producers  and.  in 
conjunction  with  the  U.S.  International 
Trade  Commission,  can  impose  duties 
on  the  product  in  question  to  offset  the 
luifair  practices.  Form  ITA-357P — 
Format  for  Petition  Requesting  Relief 
Under  the  U.S.  Antidumping  Duty 
Law — is  designed  for  U.S.  companies  or 
industries  that  are  un&miliar  with  the 
antidiunping  law  and  the  petition 
process.  The  Form  is  designed  for 
potential  petitioners  that  believe  that  an 
industry  in  the  United  States  is  being 
injured  because  a  foreign  competitor  is 
selling  a  product  in  the  United  States  at 
less  than  fair  value.  Since  a  variety  of 
detailed  information  is  required  imder 
the  law  before  initiation  of  an 
antidumping  duty  investigation,  the 
Form  is  designed  to  extract  such 
information  in  the  least  biudensome 
manner  possible. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Forms  Clearance  Officer. 
(202)  482-3129.  Department  of 
Commerce.  Room  6608, 14th  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230.  Email  Mclayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 


Dated:  May  30,  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

[PR  Doc.  02-13999  Filed  6-4-02;  8:45  am) 

BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  may 
request,  in  accordance  with  section 
351.213  (1999)  of  the  Department  of 
Commerce  (the  Department) 
Regulations,  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  June 
2002,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
Jime  for  the  following  periods: 


Period 


ANTIDUMPING  DUTY  PROCEEDINGS 

Belgium:  Sugar,  A-423-077 

France:  Sugar,  A-427-078  

Germany:  Sugar,  A-428-082 

Japan: 

Cartx>n  and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Over  4V2  Incties),  A-58&-850 

Cartx>n  and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Under  4'/i  Inches),  A-58ft-851  

Structural  Steel  Beams,  A-588-852 

Certain  Hot-Rolled  Cartxxi  Steel  Flat  Products,  A-588-846  

Engineered  Process  Gas  Turtx>-Compressor  Systems,  A-588-840  

ForWift  Trucks,  A-588-703  

Grain-Oriented  Electrical  Steel,  A-588-831  

Republic  of  Korea:  Polyethylene  Terephthalate  (Pet)  Film,  A-580-807 

Russia:  Ammonium  Nitrate,  A-621-811  6/1/01-5/31/02. 

South  Africa:  Carbon  and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Under  AVs  Inches)  A-791-808 

Taiwan: 

Carbon  Steel  Plate,  A-583-080 


6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 

6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 

6/1/01-5/31/02 

6/1/01-5/31/02 
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Stainless  Steel  Butt-Weld  Pipe  Fittings,  A-583-816 
Certain  Helical  Spring  Lock  Washers,  A-583-820  ... 
The  People's  Republic  of  China: 
/Vpple  Juice  Concentrate,  Non-Frozen,  A-570-855  .. 

Furfuryl  Alcohol,  A-570-e35  

Indigo,  A-570-856 

Silicon  Metal,  A-570-806 

Sparklers,  A-570-804  

Tapered  Roller  Bearings,  A-570-601  


COUNTERVAILING  DUTY  PROCEEDINGS 

Italy:  Grain-Oriented  Electrical  Steel,  C-475-812  


SUSPENSION  AGREEMENTS 


None. 


Period 


6/1/01-5/31/02 
6/1/01-5/31/02 

6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 
6/1/01-5/31/02 


1/1/01-12/31/01 


In  accordance  with  section  351.213 
(b)  of  the  regulations,  an  interested  party 
as  defined  by  section  771(9)  of  the  Act 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  For  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  countervailing  duty 
order  or  suspension  agreement  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  June  2002.  If  the 
Department  does  not  receive,  by  the  last 


day  of  June  2002,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidimiping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  May  29,  2002.  •      ■ 

Holly  A.  Kuga, 

Senior  Office  Director.  Group  II.  Office  4. 
Imaort  Administration. 

[F^Doc^-13993  Filed  6-4-02:  8:45  am] 

BILLING  "COO^SI  0-OS-P 


DEPARTMENT  OF  COMMERCE 

International  T^ade  Administration 
[A-427-098] 

Anhydrous  Sodium  Metaslllcate  from 
France:  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  February'2»5N2002,  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  anhydrous, 
sodium  metasilicate  from  France.  The 
review  covers  one  manufacturer/ 
exporter,  Rhodia  HCPCII  (formely 
known  as  Rhone-Poulenc).  The  period 
of  review  is  January  1,  2001,  through 
December  31.  2001.  The  Department  is 


rescinding  this  review  because  it  found 
no  entries  of  subject  merchandise  by 
this  company  into  the  United  States 
during  the  period  of  review. 

EFFECTIVE  DATE:  June  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dunyako  Ahmadu  or  Richard  Rimlinger, 
AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-0198  or  (202)  482- 
4477,  respectively. 
SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  in  effect  as  of  January  1 , 
1995,  the  effective  date  of  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  part'  351  (2001). 

Background 

On  January  2,  2002.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  anhydrous  sodium  metasilicate 
(ASM)  from  France  (67  FR  56).  On 
January'  29,  2002,  the  petitioner  in  this 
proceeding,  PQ  Corporation,  submittei;^ 
a  request  for  an  administrative  review  of 
sales  by  Rhodia  HCPII,  a  manufacturer/ 
exporter  of  ASM,  for  the  period  January 
1 ,  2001 ,  through  December  3 1 ,  2001 . 
The  Department  initiated  an 
administrative  review  on  February  26, 
2002,  (67  FR  8780). 

On  April  24,  2002,  Rhodia  submitted 
a  letter  to  the  Department  stating  that  it 
did  not  export  the  subject  merchandise 
to  the  United  States  during  the  period 
of  review  (POR). 
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Also  on  April  24,  2002,  the 
Department  sent  a  no-shipment  inquiry 
concerning  Rhodia  to  the  U.S.  Customs 
Service  (Customs).  The  purpose  of  this 
inquiry  was  to  determine  whether 
Customs  suspended  liquidation  of  entry 
summaries  of  ASM  during  the  FOR.  The 
Customs  Service  did  not  identify  any 
suspended  entry  summaries  of  ASM 
manufactured  and/or  exported  by 
Rhodia  during  the  FOR.  Therefore,  we 
have  determined  that  there  were  no 
entries  of  subject  merchandise  produced 
or  exported  by  Rhodia  into  the  customs 
territory  of  the  United  States  during  the 
FOR. 

Rescission  of  Review 

Fursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole,  or  only 
with  respect  to  a  particular  exporter  or 
producer,  if  the  Department  concludes 
that,  during  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise.  In 
light  of  the  fact  that  we  have  determined 
that  the  only  company  covered  by  the 
review  did  not  have  entries  for 
consumption  into  the  territory  of  the 
United  States  during  the  FOR  in 
question,  we  find  that  rescinding  this 
review  is  appropriate.  On  May  1,  2002, 
we  sent  a  letter  to  the  petitioner  to 
notify  it  of  our  findings  and  invited  it 
to  comment  on  our  intent  to  rescind  the 
review.  The  petitioner  responded  on 
May  16,  2002,  stating  that  it  does  not 
object.  Therefore,  we  are  rescinding  this 
administrative  review.  The  cash-deposit 
rate  for  Rhodia  will  remain  at  60 
percent,  the  rate  established  in  the  most 
recently  completed  segment  of  this 
proceeding  (66  FR  57934,  November  19, 
2001). 

This  notice  is  in  accordance  with 
section  777{i)  of  the  Act  and  19  CFR 
351.213(d)(4). 

Dated:  May  24,  2002 
Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretary  Import 

Administration. 

(FR  Doc.  02-14071  Filed  6-4-02;  8:45  am] 

BIUJNG  COOE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-e46] 

Bralce  Rotors  from  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


SUMMARY:  The  Department  of  Conmierce 
has  received  requests  to  conduct  new 
shipper  reviews  of  the  antidimiping 
duty  order  on  brake  rotors  from  the 
Feople's  Republic  of  China.  In 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff  Act  of  1930,  as  amended, 
andl9  CFR  351.214(d),  we  are  initiating 
reviews  for  Zibo  Golden  Harvest 
Machinery  Limited  Company  and 
Shanxi  Fengkun  Metallurgical  Limited 
Company. 

EFFECTIVE  DATE:  June  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terre  Keaton  or  Davina  Hashmi,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-1280  or  482-0984, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  Iii  addition,  unless 
otiherwise  indicated,  all  citations  to  the 
Department  of  Commerce  ("the 
Department")  regulations  are  to  19  CFR 
part  351  (April  2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests  from  Zibo  Golden  Harvest 
Machinery  Limited  Company  ("Zibo 
Golden  Harvest")  and  Shanxi  Fengkun 
Metallurgical  Limited  Company 
("Fengkun"),  in  accordance  with  19 
CFR  351.214(c),  for  new  shipper  reviews 
of  the  antidumping  duty  order  on  brake 
rotors  from  the  Feople's  Republic  of 
China  ("FRC").  which  has  an  April 
anniversary  date. 

As  required  by  19  CFR 
351.214(b)(2)(i)  and  (iii)(A),  each  of  the 
companies  identified  above,  which  are 
also  producers,  has  certified  that  it  did 
not  export  brake  rotors  to  the  United 
States  during  the  period  of  investigation 
("FOI").  and  that  it  has  never  been 
affiliated  with  any  exporter  or  producer 
which  did  export  brake  rotors  during 
the  POI.  Each  company  has  further 
certified  that  its  export  activities  are  not 
controlled  by  the  central  government  of 
the  FRC,  satisfying  the  requirements  of 
19  CFR  351.214(b)(2)(iii)(B).  Pursuant  to 
the  Department's  regulations  at  19  CFR 
351.214(b)(2)(iv)(A),  Zibo  Golden 
Harvest  and  Fengkun  each  submitted 
docimientation  establishing  the  date  on 
which  it  first  shipped  the  subject 


merchandise  to  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act,  as  amended,  and 
19  CFR  351.214(b).  and  based  on 
information  on  the  record,  we  are 
initiating  new  shipper  reviews  for  Zibo 
Golden  Harvest  and  Fengkun. 

It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  a  company 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
country-wide  rate  provide  de  jiu-e  and 
de  facto  evidence  of  an  absence  of 
government  control  over  the  company's 
export  activities.  Accordingly  we  will 
issue  a  questionnaire  to  Zibo  Golden 
Harvest  and  Fengkun  (including  a 
complete  separate  rates  section), 
allowing  approximately  37  days  for 
response.  If  the  response  from  each 
respondent  provides  sufficient 
indication  that  it  is  not  subject  to  either 
de  jure  or  de  facto  government  control 
with  respect  to  its  exports  of  brake 
rotors,  each  review  will  proceed.  If,  on 
the  other  hand,  a  respondent  does  not 
demonstrate  its  eligibility  for  a  separate 
rate,  then  it  will  be  deemed  to  be 
affiliated  with  other  companies  that 
exported  during  the  FOI  and  that  it  did 
not  establish  entitlement  to  a  separate 
rate,  and  the  review  of  that  respondent 
will  be  rescinded. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  new 
shipper  reviews  of  the  antidumping 
duty  order  on  brake  rotors  from  the  FRC. 
Therefore,  we  intend  to  issue  the 
preliminary  results  of  these  reviews  not 
later  than  180  days  after  the  date  on 
which  the  reviews  are  initiated.  On  May 
7,  2002,  Zibo  Golden  Harvest  and 
Fengkun  agreed  to  waive  the  time  limits 
in  order  that  the  Department,  pursuant 
to  19  CFR  351.214(j){3),  may  conduct 
this  review  concurrent  with  the  fifth 
annual  adminisfrative  review  of  this 
order  for  the  period  April  1,  2001- 
March  31,  2002,  which  is  being 
conducted  pursuant  to  section  751(a)(1) 
of  the  Act.  'Therefore,  we  intend  to  issue 
the  final  results  of  this  review  not  later 
than  245  days  after  the  last  day  of  the 
anniversary  month. 
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Antidumping  Duty  Proceeding 


PRC:  Brake  Rotors,  A-570-B46: 

Zibo  Golden  Harvest  Machinery  Limited  Company 

Shanxi  Fengkun  Metallurgical  Limited  Company. 


Period  to  be  Reviewed 


04/01/01  -  03/31/02 


1 1  We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
merchandise  exported  by  the  above- 
listed  companies.  This  action  is  in 
accordance  with  19  CFR  351.214(e). 

Interested  parties  that  need  access  to 
proprietary  information  in  these  new 
shipper  reviews  should  submit 
applications  for  disclosure  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  May  24,  2002 

Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretary  Import 
Administration. 

IFR  Doc.  02-13992  Filed  6-4-02;  8:45  am] 
BIUJNG  COOE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed<within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Suite  4100W,  U.S.  Department 
of  Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW,  Washington,  DC. 

Docket  Number.  02-018.  Applicant: 
Thomas  Jefferson  University,  1020 
W^nut  Street,  Philadelphia,  PA  19107- 
5587.  Instrument:  Electron  Microscope, 
Model  Tecnai  12  TWIN.  Manufacturer. 
FEI  Company,  The  Netherlands. 
Intended  Use:  The  instrument  is 


intended  to  be  used  for  the  following 
research  purposes: 

1 .  Collagen  Fibrillogenesis  and 
Corneal  Development. 

2.  Regulated  Assembly  of  the  Tendon 
Extracellular  Matrix. 

3.  Cellular  Pathology  of  Cutaneous 
Graft-vs-Host  Disease. 

4.  Biological  and  Clinical  Properties 
of  CD4  Structural  Analogs. 

5.  Altered  Proteoglycan  Gene 
Expression  and  Cancer. 

6.  Biology  of  Perlecan  in  Cancer  and 
Development.  ■ 

7.  Structure  of  Type  VI  Collagen  and 
its  Role  in  Disease. 

8.  Function  of  Fibulins. 

9.  Consequences  of  the  Mutations  at 
the  Protein  Structure/Function  Level. 

10.  Mouse  Models  of  Epidermolysis 
Bullosa. 

11.  Molecular  Genetics  of 
Epidermolysis  Bullosa  and  Other 
Heritable  Disorders  of  the  Cutaneous 
Basement  Membrane  Zone  and 
Epidermis. 

12.  Biochemistry  and  Morphology  of 
Connective  Tissue. 

13.  RNA-DNA  Oligonucleotide:  Novel 
Skin  Therapueutics. 

14.  Non-viral  Therapy  for  Cutaneous 
Diseases. 

15.  Mechanisms  of  Proteoglycan- 
collagen  Interactions.  Application 
accepted  by  Commissioner  of  Customs: 
May  23,  2002. 

Docket  Number:  02-019.  Applicant: 
Vanderbilt  University,  1161  21st 
Avenue  South,  Nashville,  TN  37232. 
Instrument:  Electron  Microscope,  Model 
Tecnai  12  TWIN.  Manufacturer:  FEI 
Company,  The  Netherlands.  Intended 
Use:  The  instrimient  is  intended  to  be 
used  to  study  the  three-dimensional 
structures  of  biological  macromolecules 
and  assemblies,  such  as  viruses  and 
protein  complexes.  The  materials  to  be 
studied  include  adenovirus,  a  common 
hiunan  respiratory  virus;  the 
ribonucleoprotein  vault,  a  cytoplasmic 
particle  implicated  in  multi-drug 
resistance  in  certain  cancer  cell  lines; 
the  DNA-PK  protein/DNA  complex, 
which  is  involved  in  repair  of  DNA 
double-stranded  breaks  after  exposure  to 
ionizing  radiation;  the  family  of  small 
heat-shock  proteins,  which  help  the  cell 
to  resist  heat-induced  protein 
aggregation;  CAM  kinase  complexes, 
which  are  involved  in  regulation  of 
synaptic  function  in  the  brain; 
monoamine  transporters  (serotonin, 


norepinephrine,  and  dopamine),  which 
are  targets  for  antidepressants  and 
phychostimulants;  transcription 
complexes  isolated  from  yeast;  and 
other  macromolecular  protein 
assemblies  involved  in  DNA 
transactions.  Application  accepted  by 
Commissioner  of  Customs:  May  23, 
2002. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

IFR  Doc.  02-14072  Filed  6-4-02;  8:45  am] 

BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Public  Meeting  To  Gattter  Comments 
and  Suggestions  Related  to  the  Scope 
of  the  Pending  NIST  Building  and  Fire 
Safety  Investigation  of  the  World  Trade 
Center  Disaster 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  of  the 
United  States  Department  of  Commerce 
has  scheduled  a  public  meeting  to  be 
held  on  June  24,  2002,  to  gather 
comments  and  suggestions  related  to  the 
scope  of  its  pending  building  and  fire 
safety  investigation  of  the  World  Trade 
Center  disaster.  A  draft  of  the  proposed 
NIST  investigation  plan  with  details  on 
its  scope  will  be  made  available  June  10, 
2002  on  the  Web  site  http://wtc.nist.gov. 
A  review  of  the  recently  completed 
report  "Worid  Trade  Center  Building 
Performance  Study:  Data  Collection, 
Preliminary  Observations,  and 
Recommendations"  sponsored  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  and  led  by  the  American 
Society  of  Civil  Engineers  may  be  useful 
in  formulating  comments  and 
suggestions.  This  report  (FEMA  403, 
May  2002)  may  be  found  at  http:// 
v^'ww. femQ.gov/hbrary/wtcstudy.  h  tm . 
Individuals  and  representatives  of 
organizations  who  would  like  to  offer 
comments  and  suggestions  related  to  the 
scope  of  the  pending  NIST  investigation 
are  invited  to  request  d  place  on  the 
agenda.  The  total  number  of  speakers 
and  organizations,  and  the  time 
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available  for  each,  will  be  determined 
by  the  number  of  requests,  but  the  time 
is  likely  to  be  5  to  10  minutes  each. 
Speakers  who  wish  to  expand  upon 
their  oral  statements,  those  who  had 
wished  to  speak  but  could  not  be 
accommodated  on  the  agenda,  and  those 
who  are  unable  to  attend  in  persoirare 
invited  to  submit  written  statements  and 
supporting  material  to  the  WTC 
Technical  Information  Repository 
preferably  before  June  30,  2002.  This 
meeting  is  being  re-scheduled  from 
April  22,  2002. 

DATES:  The  meeting  will  be  held  on  Jime 
24,  2002.  from  8:00  AM  to  4:00  PM. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  New  York  East  Side  Hotel, 
525  Lexington  Avenue,  New  York,  NY 
10017.  Telephone  number  is:  (212)  755- 
4000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cauffman,  (301)  975-6051  or 
by  e-mail  at  stephen.cauffman@nist.gov. 
Written  statements  and  supporting 
material  should  be  submitted  to  the 
WTC  Technical  Information  Repository, 
Building  and  Fire  Research  Laboratory, 
National  Institute  of  Standards  and 
Technology,  MS  8610.  Gaithersburg,  MD 
20899-8610  or  electronically  by  e-mail 
to  WTC@NIST.gov  or  by  Fax  to  (301) 
975-6122. 

SUPPLEMENTARY  INFORMATION:  President 
Bush  has  proposed  to  Congress  that 
NIST  investigate  the  building 
construction,  the  materials  used,  and 
the  technical  conditions  that  combined 
to  cause  the  World  Trade  Center  disaster 
following  the  airplane  impacts.  The 
scope  of  the  NIST  investigation  will 
address  the  following  primary 
objectives,  which  are  to: 

•  Determine  the  probable  technical 
causes  of  the  collapse  of  the  World 
Trade  Center  buildings  (the  Twin 
Towers  and  WTC  7); 

•  Determine  the  factors  that  led  to  the 
injuries  and  fatalities,  including  all 
technical  aspects  of  fire  protection, 
response,  evacuation,  and  occupant 
behavior  and  emergency  response; 

•  Determine  the  procedures  and 
practices  that  were  used  in  the  design, 
construction,  operation,  and 
maintenance  of  the  World  Trade  Center 
buildings:  and 

•  Identify  building  and  fire  codes, 
standards,  and  practices  that  warrant 
revision. 

The  investigation  is  to  be  part  of  a 
broader  NIST  response  plan  to  the  WTC 
disaster,  which  also  is  to  include 
research  and  development  and 
information  dissemination  and 
technical  assistance. 

To  request  an  opportunity  to  speak, 
NIST  must  receive  the  following 


information  via  e-mail  (WTC@NIST.gov) 
or  FAX  ((301 1-975-6122)  no  later  than 
5:00  PM  on  June  17.  2002: 

•  Name  and  contact  information 
(including  FAX,  phone  and/or  e-mail)  of 
individual  who  will  be  speaking. 

•  Name  and  complete  address  of 
organization(s)  speaker  represents. 

•  A  150-200  word  summary  of  key 
points  to  be  made  by  the  speaker 
relating  to  the  scope  of  the  pending 
NIST  investigation. 

Those  who  are  selected  to  speak  will 
be  contacted  by  12  noon  on  June  19, 
2002,  using  the  FAX,  phone  or  e-mail 
address  provided,  emd  informed  of  the 
decision  and  the  maximum  amount  of 
time  allotted  to  each  speaker.  Speakers 
will  be  selected  based  on  the  following 
criteria:  (1)  Relevance  of  the  WO-200 
word  summary  to  the  primary  objectives 
of  the  NIST  investigation  listed 
previously,  (2)  order  in  which  requests 
are  received,  (3)  balancing  interests  and 
perspectives,  and  (4)  avoidance  of 
duplication  in  comments  and 
suggestions. 

Speakers  who  wish  to  expand  upon 
their  oral  statements,  those  who  wish  to 
speak  but  cannot  be  accommodated,  on 
the  agenda,  and  those  who  are  unable  to 
attend  in  person  are  invited  to  submit 
written  statements  and  supporting 
material  to  the  WTC  Technical 
Information  Repository,  Building  and 
Fire  Research  Laboratory,  National 
Institute  of  Standards  and  Technology,    . 
MS  8610,  Gaithersbiu-g.  MD  20899-8610 
or  electronically  by  e-mail  to 
WTC@NIST.gov  or  by  Fax  to  (301)  975- 
6122. 

Statements  made  at  the  meeting  and/ 
or  submitted  to  NIST  may  be  recorded 
and  transcribed  and  made  available  to 
the  public  at  a  later  date.  The  meeting 
will  be  Web  cast  and  linked  to  the  NIST 
home  page,  http://www.nist.gov/.  Details 
will  be  available  on  that  Web  site  before 
the  meeting. 

Dated:  May  31.2002. 
Arden  L.  Bement,  Jr., 

Director. 

(FR  Doc.  02-14082  Filed  6-4-02;  8:45  am) 

BtLUNG  COOE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No  000202023-2049-03  i.D 
041502E] 

Announcement  of  Funding 
Opportunity  to  Submit  Proposals  for 
tlie  Coastal  Ecosystem  Research 
Project  in  the  Northern  Gulf  of  Mexico 

AGENCY:  Center  for  Sponsored  Coastal 
Ocean  Research/Coastal  Ocean  Program 
(CSCOR/COP),  National  Ocean  Service 
(NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Notice  of  funding  availability 
for  financial  assistance  for  project  grants 
and  cooperative  agreements. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  CSCOR/COP  is 
soliciting  proposals  to  support  1  to  3 
year  studies  of  coastal  ecosystem 
research  related  to  hypoxia  over  the 
Louisiana  continental  shelf  in  the 
northern  Gulf  of  Mexico.  Fundingjs 
contingent  upon  the  availability  of 
Federal  appropriations.  It  is  anticipated 
that  projects  funded  under  this 
announcement  will  have  a  May  1 ,  2003 
start  date. 

DATES:  The  deadline  for  receipt  of 
proposals  at  the  CSCOR/COP  office  is  3 
p.m.,  local  time  September  17,2002. 

(Note  that  late-arriving  applications   .  ' 
provided  to  a  delivery  service  on  or 
before  September  16,2002  with  delivery 
guaranteed  before  3  p.m.,  local  time  on 
September  17,2002,  will  be  accepted  for 
review  if  the  applicant  can  document 
that  the  application  was  provided  to  the 
delivery  service  with  delivery  to  the 
address  listed  below  guaranteed  prior  to 
the  specified  closing  date  and  time,  and, 
in  any  event,  the  proposals  are  received 
in  the  CSCOR/COP  office  by  3  p.m.. 
local  time,  no  later  than  2  business  days 
following  the  closing  date.) 
ADDRESSES:  Submit  the  original  and  15 
copies  of  your  proposal  to  Center  for 
Sponsored  Coastal  Ocean  Research/ 
Coastal  Ocean  Program  (N/SCI2), 
SSMCi4,  8th  Floor,  Station  8243, 1305 
East-West  Highway,  Silver  Spring,  MD 
20910,  attn.  N-GOMEX  2002. 

NOAA  and  Standard  Form 
Applications  with  instructions  are 
accessible  on  the  following  CSCOR/COP 
Internet  Site:  http://www.cop.noaa.gov 
under  the  COP  Grants  Information 
Section,  Part  D,  Application  Forms  for 
Initial  Proposal  Submission. 

Forms  may  be  viewed  and,  in  most 
cases,  filled  in  by  computer.  All  forms 
must  be  printed,  completed,  and  mailed 
te  CSCOR/COP  with  original  signatures. 
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If  you  are  unable  to  access  this 
information,  you  may  call  CSCOR/COP 
at  301-713-3338  to  leave  a  mailing 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information.  Dr.  Kenric 
Osgood,  N-GOMEX  2002  Program 
Manager,  CSCOR/COP,  301-713-3338/ 
ext  163,  Internet:    ' 
Kenric.Osgood@ndaa.gov. 

Business  Management  information. 
Leslie  McDonald.  CSCOR/COP  Grants 
Administrator,  301-71 3-3338/ext  155, 
Internet:  Leslie.McDonald@noaa.gov 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

The  following  web  sites  furnish 
results  of  studies  concerning  the 
periodic  hypoxia  associated  with  the 
northern  Gulf  of  Mexico:  http:// 
www.cop.noaa.gov/pubs/das/ 
dasl4.html,  for  results  from  the  Nutrient 
Enhanced  Coastal  Ocean  Productivity 
(NECOP)  study,  and;  http:// 
www .  nos .  noaa  .gov/Products/ 
pubs    hypox.html  for  Gulf  of  Mexico 
hypoxia  reports  produced  by  the 
Committee  on  Environment  and  Natural 
Resources  (CENR).  Hard  copies  of  these 
reports  can  be  obtained  from  the 
CSCOR/COP  office.  The  Action  Plan  for 
reducing,  mitigating,  and  controlling 
hypoxia  in  the  northern  Gulf  of  Mexico 
that  resulted  fi-om  the  CENR  reports  is 
available  at:  http://www.epa.gov/ 
msbasin/planintro.htm 

A  general  description  of  ongoing  work 
in  the  northern  Gulf  of  Mexico  funded 
by  the  CSCOR/COP  is  provided  at:  http:/ 

/wwAv.cop. noaa.gov/Fact Sheets/ 

NGOMEX.htm  A  listing  of  the 
individual  ongoing  projects  funded  by 
the  CSCOR/COP  is  provided  at  http:// 
www.cop.noaa.gov/projects/GoMex/ 
abstract-links.htm 

University-National  Oceanographic 
Laboratory  System  (UNOLS)  Ship  Time 
Request  Form  is  available  in  electronic 
format  at:  http://www.gso.uri.edu/ 
unols/ship/shiptime.html.  UNOLS' 
vessel  requirements  are  identified  later 
in  this  document  under  Part  I:  Schedule 
and  Proposal  Submission,  (7)  Budget  of 
this  document. 

Background  •    • 

Program  Description 

For  complete  program  description  and 
other  requirements  criteria  for  the 
Center  for  Sponsored  Coastal  Ocean 
Research/Coastal  Ocean  Program,  see 
the  COP  General  Grant  Administration 
Terms  and  Conditions  annual 
notification  in  the  Federal  Register  (66 
FR  63019,  December  4,  2001)  and  at  the 
CSCOR/COP  home  page. 


Coastal  regions  dominated  by  large 
rivers  are  disproportionately  important 
to  the  biological  production  of  the 
world's  oceans  primarily  because  these 
rivers  carry  large  amounts  of  "new" 
nitrogen.  The  Northern  Gulf  of  Mexico 
coastal  ecosystem,  which  is  influenced 
by  the  Mississippi  River,  supports  high 
primary  and  secondary  production  and 
is  an  important  river-dominated 
ecosystem.  Approximately  20  percent  of 
the  U.S.  commercial  fishery  landings,  by 
dollar  value,  are  from  the  northern  Gulf. 
Major  recreational  fisheries  also  exist  in 
this  region. 

There  is  a  strong  relationship  between 
riverine  inputs  (especially  nutrients) 
and  primary  production,  followed  in 
turn  by  zooplankton  production  and 
fish  production  in  a  classic  nutrient- 
phytoplankton-zooplankton-fish(NPZF) 
food  web.  Because  anthropogenic 
nitrogen  loadings  from  the  Mississippi 
River  to  the  Gulf  of  Mexico  have 
increased  dramatically  during  the  past 
several  decades,  many  changes  in  the 
ecosystem  of  the  northern  Gulf  have 
occurred,  including  (1)  an  initial 
increase  in  overall  biological 
production,  (2)  the  aimual  development 
of  an  extensive  zone  of  bottom  water 
hypoxia  during  the  summer  stratified 
period;  and  (3)  an  apparent  shift  from  a 
balanced  pelagic/demersal  fish 
community  to  one  significantly  more 
dominated  by  pelagic  fisheries. 

Several  past  and  present  programs 
have  studied  the  seasonal  hypoxia 
associated  with  the  northern  Gulf  of 
Mexico.  Notably,  from  1990  to  1997,  the 
CSCOR/COP  supported  a  study  on 
Nutrient  Enhanced  Coastal  Ocean 
Productivity  (NECOP),  and  the 
Committee  on  Environment  and  Natural 
Resources  (CENR)  recently  completed 
an  integrated  assessment,  of  Gulf  of 
Mexico  hypoxia.  Results  and  reports  of 
these  studies  can  be  found  on  the  web 
sites  or  obtained  from  CSCOR/COP  as 
listed  under  "Electronic  Access"  of  this 
document. 

This  solicitation  for  proposals  will 
augment  the  existing  program  which 
was  started  in  fiscal  year  2000  and 
expanded  in  2001,  to  examine  the  inter- 
relationships driving  the  Mississippi 
River-dominated  Gulf  of  Mexico 
ecosystem.  Abstracts  of  ongoing  studies 
ftinded  by  CSCOR/COP  in  the  northern 
Gulf  of  Mexico  are  available  on  the 
CSCOR/COP  internet  site  that  is 
provided  in  this  document  under 
"Electronic  Access"  of  this  document. 
All  ongoing  studies  are  scheduled  to 
end  by  September  2003.  The  planned 
suite  of  studies  will  enable  improved 
predictions  about  future  effects  of 
nutrient  loading,  eutrophication, 


hypoxia,  and  climate  change  on  the 
northern  Gulf  of  Mexico  ecosystem. 
The  underlying  goal  of  the  entire 
program  is  to  develop  a  predictive 
capability  for  the  physical,  chemical, 
and  biological  components  of  the 
Louisiana  continental  shelf  ecosystem. 
In  particular,  it  is  desirable  to  obtain  the 
ability  to  input  different  possible 
physical  forcing  and  nutrient  loading 
scenarios  into  a  predictive  model  for  the 
region  in  order  to  predict  the  effects  on 
the  oxygen  concentrations  and  the 
biological  system,  including  the  effects 
on  economically  and  ecologically 
important  species.  CSCOR/COP's  intent 
is  to  provide  timely  and  high-quality 
scientific  results  that  can  be  used  in  an 
adaptive  management  program  to 
restore  and  protect  the  Louisiana 
continental  shelf  ecosystem.  The  results 
of  the  funded  research  proposals  should 
be  useful  to  resource  managers  by 
helping  them  make  informed  decisions 
and  assess  alternative  management 
strategies.  This  solicitation  for  proposals 
is  one  more  step  in  the  development  of 
this  predictive  capability. 

Research  Priorities 

This  announcement  seeks  proposals 
to  conduct  research  focused  on 
understanding  the  causes  and  effects  of 
the  hypoxic  zone  over  the  Louisiana 
continental  shelf  and  the  prediction  of 
its  future  extent  and  impacts.  At  this 
time,  top  priorities  for  the  CSCOR/COP 
research  program  include  (1)  modeling 
studies  for  the  region  of  the  northern 
Gulf  of  Mexico  affected  by  seasonal 
hypoxia  centered  over  the  Louisiana 
continental  shelf,  and  (2)  observational 
studies  necessary  to  support  the 
modeling  studies. 

Modeling  studies  are  requested  that 
extend  beyond  prior  modeling  efforts  for 
the  region  of  the  northern  Gulf  of 
Mexico  affected  by  seasonal  hypoxia. 
This  could  include  a  natural  evolution 
from  empirically  based  statistical 
models,  to  process-oriented  modeling 
studies,  to  a  predictive  modeling 
capability.  Models  of  particular  interest 
include  the  following:  Models  of 
oceanographic  and  climate  influences 
on  water  column  stability  and  nutrient 
flux;  the  impacts  of  the  combination  of 
these  factors  on  productivity,  trophic 
response  and  hypoxic  zone  dynamics; 
and  the  ultimate  impacts  to,  and 
responses  of,  commercially  and 
recreationally  important  fisheries. 
Individual  studies  may  model  one  or 
more  of  these  portions  of  the  desired 
whole,  but  the  models  must  be  designed 
so  that  they  can  be  combined  with  other 
components  to  form  an  efficient. . 
integrative  whole. 
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Observational  studies  are  requested  in 
support  of  the  modeling  studies. 
Physical,  chemical,  and  biological 
observational  studies  are  needed  to 
provide  (1)  data  for  the  boundary 
conditions  of  the  models,  (2)  the  process 
rate  information  needed  by  the  models, 
and  (3)  validation  data  for  the  models. 
It  is  expected  that  the  data/results 
acquired  through  the  observational 
studies  will  be  made  available  for 
assimilation  into  models  being 
developed  for  the  region  and  would 
thereby  play  an  important  role  in  their 
future  development.  Observational 
studies  could  include  shipboard 
surveys,  mooring  observations,  drifters, 
analysis  of  regional  satellite  data  and  in 
situ  or  laboratory  rate  measurements/ 
experiments. 

Part  I:  Schedule  and  Proposal 
Submission 

This  document  requests  full  proposals 
only.  The  provisions  for  proposal 
preparation  provided  here  are 
mandatory.  Proposals  received  after  the 
published  deadline  or  proposals  that 
deviate  from  the  prescribed  format  will 
be  returned  to  the  sender  without 
further  consideration.  Information 
regarding  this  announcement, 
additional  background  information,  and 
required  Federal  forms  are  available  on 
the  CSCOR/COP  home  page. 

Full  Proposals 

Applications  submitted  in  response  to 
this  announcement  require  an  original 
proposal  and  15  proposal  copies  at  time 
of  submission.  This  includes  color  or 
high-resolution  graphics,  unusually 
sized  materials,  or  otherwise  unusual 
materials  submitted  as  part  of  the 
proposal.  For  color  graphics,  submit 
either  color  originals  or  color  copies. 
The  stated  requirements  for  the  number 
of  proposal  copies  provide  for  a  timely 
review  process.  Facsimile  transmissions 
and  electronic  mail  submissions  will 
not  be  accepted. 

Required  Elements 

All  recipients  must  follow  the 
instructions  in  the  preparation  of  the 
CSCXDR/COP  application  forms  included 
under  Part  II:  Further  Supplementary 
Information,  (10)  Application  forms  and 
kit  of  this  document.  Each  proposal 
must  also  include  the  following  ten 
elements  or  will  be  returned  to  sender 
without  further  consideration: 

(1)  Standard  Form  424.  At  time  of 
proposal  submission,  all  applicants 
anticipating  direct  funding  shall  submit 
the  Standard  Form,  SF-424, 
"Application  for  Federal  Assistance,"  to 
indicate  the  total  amount  of  funding 
proposed  for  the  whole  project  period. 


This  form  is  to  be  the  cover  page  for  the 
original  proposal  and  all  requested 
copies.  Multi-institutional  proposals 
must  include  signed  SF— 424  forms  from 
all  institutions  requesting  funding. 

(2)  Signed  Summary  title  page.  The 
title  page  should  be  signed  by  the 
Principal  Investigator  (PI).  The 
Summary  title  page  identifies  the 
project's  title,  starting  with  the  acronym: 
N-GOMEX  2002.  a  short  title  (less  than 
50  characters),  and  the  Pi's  name  and 
affiliation,  complete  address,  phone, 
FAX  and  E-mail  information.  The 
requested  budget  for  each  fiscal  year 
should  be  included  on  the  Summary 
title  page.  Multi-investigator  proposals 
must  include  the  names  and  affiliations 
of  each  investigator  on  the  title  page. 
Multi-institution  proposals  must  also 
identify  the  lead  investigator  from  each 
institution  and  the  requested  funding 
for  each  fiscal  year  for  each  institution 
on  the  title  page,  but  no  signatures  are 
required  on  the  title  page  from  the 
additional  institutions.  Lead 
investigator  and  separate  budget 
information  is  not  requested  on  the  title 
page  for  institutions  that  are  proposed  to 
receive  funds  through  a  subcontract  to 
the  lead  institution;  however,  the  COP 
Summary  Proposal  Budget  Form  and 
accompanying  budget  justification  must 
be  submitted  for  each  subcontractor.  For 
further  details  on  budget  information, 
please  see  Section  (7)  Budget  of  this 
Part. 

(3)  One-page  abstract/project 
summary.  The  Project  Siunmary 
(Abstract)  Form,  which  is  to  be 
submitted  at  time  of  application,  shall 
include  an  introduction  of  the  problem, 
rationale,  scientific  objectives  and/or 
hypotheses  to  be  tested,  and  a  brief 
summary  of  work  to  be  completed.  The 
prescribed  CSCOR/COP  format  for  the 
Project  Summary  Form  can  be  found  on 
the  CSCOR/COP  Internet  site  under  the 
Grants  Information  section.  Part  D. 

The  summary  should  appear  on  a 
separate  page,  headed  by  the  proposal 
title,  institution(s),  investigator(s),  total 
proposed  cost  and  budget  period.  It 
should  be  written  in  the  third  person. 
The  summary  is  used  to  help  compare 
proposals  quickly  and  allows  the 
respondents  to  summarize  these  key 
points  in  their  own  words. 

(4)  Statement  of  work/project 
description.  The  proposed  project  must 
be  completely  described,  including 
identification  of  the  problem,  scientific 
objectives,  proposed  methodology,  and 
relevance  to  the  program  goals  and 
objectives.  The  project  description 
section  (including  relevant  results  from 
prior  support)  should  not  exceed  1 5 
pages.  Page  limits  are  inclusive  of 
figures  and  other  visual  materials,  but 


exclusive  of  references  and  milestone 
chart. 

This  section  should  clearly  identify 
project  management  with  a  description 
of  the  functions  of  each  PI  within  a 
team.  It  should  provide  a  full  scientific 
justification  for  the  research.  Do  not 
simply  reiterate  justifications  presented 
in  this  document.  It  should  also  include: 

(a)  The  objective  for  the  period  of 
proposed  work  and  its  expected 
significance; 

(b)  The  relation  to  the  present  state  of 
knowledge  in  the  field  and  the  relation 
to  previous  work  and  work  in  progress 
by  the  proposing  principal 
investigator(s); 

(c)  A  discussion  of  how  the  proposed 
project  lends  value  to  the  program  goal; 

(d)  Potential  coordination  with  other 
investigators. 

(5)  References  cited.  Reference 
information  is  required."  Each  reference 
must  include  the  names  of  all  authors  in 
the  same  sequence  in  which  they  appear 
in  the  publications,  the  article  title, 
volume  number,  page  numbers  and  year 
of  publications.  While  there  is  no 
established  page  limitation,  this  section 
should  include  bibliographic  citations 
only  and  should  not  be  used  to  provide 
parenthetical  information  outside  the 

1 5-page  project  description. 

(6)  Milestone  chart.  Provide  time  lines 
of  major  tasks  covering  the  duration  of 
the  proposed  project. 

(7)  Budget.  At  time  of  proposal 
submission,  all  applicants  are  required 
to  submit  a  COP  Summary  Proposal 
Budget  Form  for  each  fiscal  year 
increment.  Multi-institution  proposals 
must  include  a  COP  Summary  Proposal 
Budget  Form  for  each  institution,  and 
multi-investigator  proposals  using  a 
lead  investigator  with  a  subcontract's 
approach  must  submit  a  COP  Summary 
Proposal  Budget  Form  for  each 
subcontractor. 

Each  subcontract  or  subgrant  should 
be  listed  as  a  separate  item.  Describe 
products/services  to  be  obtained  and 
indicate  the  applicability  or  necessity  of 
each  to  the  project.  Provide  separate 
budgets  for  each  subgrant  or  contract 
regardless  of  the  dollar  value  and 
indicate  the  basis  for  the  cost  estimates. 
List  all  subgrant  or  contract  costs  under 
line  item  number  5  -  Subcontracts  on 
the  COP  Summary  Proposal  Budget 
Form. 

The  use  of  this  budget  form  will 
provide  for  a  detailed  annual  budget 
and  for  the  level  of  detail  required  by 
the  CSCOR/COP  program  staff  to 
evaluate  the  effort  to  be  invested  by 
investigators  and  staff  on  a  specific 
project.  The  COP  budget  form  is 
compatible  with  forms  in  use  by  other 
agencies  that  participate  in  joint  projects 
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with  CSCOR/COP  and  can  be  found  on 
the  CSCOR/COP  home  page  under  the 
COP  Grants  Information  section.  Part  D. 

All  applications  must  include  a 
budget  narrative  and  a  justification  to 
support  all  proposed  budget  categories. 
The  SF-424A,  Budget  Information  (Non- 
Construction)  Form,  will  be  requested 
only  from  those  applicants  subsequently 
recommended  for  award. 

Ship  time  needs  should  be  clearly 
identified  in  the  proposed  budget.  The 
investigator  is  responsible  for  requesting 
ship  time  and  for  meeting  all 
requirements  to  ensure  the  availability 
of  requested  ship  time.  Copies  of 
relevant  ship  time  request  forms  should 
be  included  with  the  proposal.  For 
example,  the  UNOLS  Ship  Time 
Request  Form  is  available  at  the  website 
cited  earlier  in  this  document  under  the 
section  "Electronic  Access." 

(8)  Biographical  sketch.  All  principal 
and  co-investigators  must  provide 
summaries  of  up  to  2  pages  that  include 
the  following: 

(a)  A  listing  of  professional  and 
academic  essentials  and  mailing 
address; 

(b)  A  list  of  up  to  five  publications 
most  closely  related  to  the  proposed 
project  and  five  other  significant 
publications.  Additional  lists  of 
publications,  lectures,  and  the  rest 
should  not  be  included; 

(c)  A  list  of  all  persons  (including 
their  organizational  affiliation)  in 
alphabetical  order,  with  whom  the 
investigator  has  collaborated  on  a 
project  or  publication  within  the  last  48 
months,  including  collaborators  on  the 
proposal  and  persons  listed  in  the 
publications.  If  no  collaborators  exist, 
this  should  be  so  indicated; 

(d)  A  list  of  persons  (including  their 
organizational  affiliation)  with  whom 
the  individual  has  had  an  association 
like  thesis  advisor  or  postdoctoral 
scholar  sponsor; 

(e)  A  list  of  the  names  and  institutions 
of  the  individual's  own  graduate  and 
postgraduate  advisors. 

The  material  presented  in  (c.  d,  and 
e)  is  used  to  assist  in  identifying 
potential  conflicts  or  bias  in  the 
selection  of  reviewers. 

(9)  Current  and  pending  support. 
Describe  all  current  and  pending 
financial/funding  support  for  all 
principal  and  co-investigators, 
including  subsequent  funding  in  the 
case  of  continuing  grants.  All  current 
support  from  whatever  source  (e.g.. 
Federal,  state  or  local  government 
agencies,  private  foundations,  industrial 
or  other  commercial  organizations)  must 
be  listed.  The  proposed  project  and  all 
other  projects  or  activities  requiring  a 
portion  of  time  of  the  principal 


investigator  or  co-investigators  should 
be  included,  even  if  they  receive  no 
salary  support  from  the  projects.  The 
total  award  amount  for  the  entire  award 
period  covered  (including  indirect 
costs)  should  be  shown  as  well  as  the 
number  of  person-months  per  year  to  be 
devoted  to  the  project,  regardless  of 
source  of  support. 

(10)  Proposal  format  and  assembly. 
The  original  proposal  should  be 
clamped  in  the  upper  left-hand  corner, 
but  left  individually  unbound.  The  15 
additional  copies  can  be  stapled  in  the 
upper  left-hand  corner  or  bound  on  the 
left  edge.  The  page  margin  must  be  1 
inch  (2.5  cm)  at  the  top,  bottom,  left  and 
right,  and  the  typeface  standard  12- 
point  size  must  be  clear  and  easily 
legible.  Proposals  should  be  single 
spaced. 

Part  II:  Further  Supplementary 
Information 

(1)  Program  authorities.  For  a  list  of 
all  program  authorities  for  the  Center  for 
Sponsored  Coastal  Ocean  Research/ 
Coastal  Ocean  Program,  see  the  General 
Grant  Administration  Terms  and 
Conditions  of  the  Coastal  Ocean 
Program  published  in  the  Federal     • 
Register  (66  FR  63019,  December  4, 
2001)  and  at  the  CSCOR/COP  home 
page.  Specific  Authority  cited  for  this 
announcement  is  33  U.S.C.  1442. 

(2)  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number  The  CFDA 
number  for  the  Coastal  Ocean  Program 
is  11.478. 

(3)  Program  description.  For  complete 
CSCOR/COP  program  descriptions,  see 
the  General  Grant  Administration  Terms 
and  Conditions  of  the  Coastal  Ocean 
Program  published  in  the  Federal 
Register  (66  FR  63019,  December  4, 
2001). 

(4)  Funding  availability.  Funding  is 
contingent  upon  availability  of  Federal 
appropriations.  Approximately 
$3,000,000  will  be  available  for 
supporting  studies  proposed  by 
submissions  to  this  announcement 
during  the  first  year,  and  approximately 
$2,000,000  during  the  second  and  third 
years.  It  is  estimated  that  seven  to 
fifteen  awards  will  be  made  as  a  result 
of  this  announcement. 

If  an  application  is  selected  for 
funding,  NOAA  has  no  obligation  to 
provide  any  additional  prospective 
funding  in  connection  with  that  award 
in  subsequent  years.  Continuation  of  an 
award  to  increase  funding  or  to  extend 
the  period  of  performance  is  based  on 
satisfactory  performance  and  is  at  the 
total  discretion  of  the  funding  agency. 

Publication  of  this  notice  ooes  not 
obligate  any  agency  to  any  specific 
award  or  to  obligate  any  part  of  the 


entire  amount  of  funds  available. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  agency  policies, 
regulations  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

(5)  Matching  reauirements.  None. 

(6)  Type  of  funding  instrument. 
Project  Grants  for  non-Federal 
applicants,  interagency  transfer 
agreements,  or  any  other  appropriate 
mechanisms  other  than  project  grants  or 
cooperative  agreements  for  Federal 
applicants. 

(7)  Eligibility  criteria:  For  complete 
eligibility  criteria  for  the  CSCOR/COP, 
see  the  COP  General  Grant  ^^ 
Administration  Terms  and  Conditions 
annual  document  in  the  Federal 
Register  (66  FR  63019  December  4. 
2001)  and  the  CSCOR/COP  home  page. 
Eligible  applicants  are  institutions  of 
higher  education,  not-for-profit 
institutions,  state,  local  and- Indian 
tribal  governments,  and  Federal 
agencies,  CSCOR/COP  will  accept 
proposals  that  include  foreign 
researchers  as  collaborators  with  a 
researcher  who  is  affiliated  with  a  U.S. 
academic  institution.  Federal  agency,  or 
with  any  other  non-profit  organization. 

Applications  from  non-Federal  and 
Federal  applicants  will  be  competed 
against  each  other.  Proposals  selected 
for  funding  from  non-Federal  applicants 
will  be  funded  through  a  project  grant 
or  cooperative  agreement  under  the 
terms  of  this  notice.  Proposals  selected 
for  funding  from  NOAA  employees  shall 
be  effected  by  an  intra-agency  fund 
transfer.  Proposals  selected  for  funding 
from  employees  of  a  non-NOAA  Federal 
agency  will  be  funded  through  an  inter- 
agency transfer. 

Note:  Before  non-NOAA  Federal 
applicants  may  be  funded,  they  must 
demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

(8)  Award  period.  Full  Proposals  can 
cover  a  project  period  from  1  to  3  years. 
Multi-year  project  period  funding  may 
be  funded  incrementally  on  an  annual 
basis,  but,  once  awarded,  multi-year 
projects  will  not  compete  for  funding  in 
subsequent  years.  Each  annual  award 
shall  require  an  Implementation  Plan 
and  statement  of  work  that  can  be  easily 
divided  into  annual  increments  of 
meaningful  work  representing  solid 
accomplishments  in  the  event  that 
prospective  funding  is  not  made 
available,  or  is  discontinued. 

(9)  Indirect  costs.  Regardless  of  any 
approved  indirect  cost  rate  applicable  to 
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the  award,  the  maximum  dollar  amount 
of  allocable  indirect  costs  for  which 
DCK;  will  reimbiu-se  the  recipient  shall 
be  the  lesser  of  (a)  the  line  item  amoimt 
for  the  Federal  share  of  indirect  costs 
contained  in  the  approved  budget  of  the 
award  or  (b)  the  Federal  share  of  the 
total  allocable  indirect  costs  of  the 
award  based  on  the  indirect  cost  rate 
approved  by  a  cognizant  or  oversight 
Federal  agency  and  current  at  the  time 
the  cost  was  incurred,  provided  the  rate 
is  approved  on  or  before  the  award  end 
date. 

(10)  Application  forms  and  kit.  For 
complete  information  on  application 
forms  for  the  CSCOR/COP.  see  the  COP 
General  Grant  Administration  Terms 
and  Conditions  annual  Document  in  the 
Federal  Register  (66  FR  63019, 
December  4,  2001)  at  the  CSCOR/COP 
home  page,  and  the  information  given 
under  Required  Elements, (6)  Budget  of 
this  Part. 

(11)  Project  funding  priorities.  For 
description  of  project  funding  priorities, 
see  the  COP  General  Grant 
Administration  Terms  and  Conditions 
annual  notification  in  the  Federal 
Register  (66  FR  63019,  December  4, 
2001)  and  at  the  CSCOR/COP  home 

(12)  Evaluation  criteria.  For  complete 
information  on  evaluation  criteria,  see 
the  COP  General  Grant  Administration 
Terms  and  Conditions  annual  Document 
in  the  Federal  Register  (66  FR  63019, 
December  4,  2001)  and  at  the  CSCOR/ 
COP  home  page. 

(13)  Selection  procedures.  For 
complete  information  on  selection 
procedures,  see  the  COP  General  Grant 
Administration  Terms  and  Conditions 
annual  Document  in  the  Federal 
Register  (66  FR  63019,  December  4, 
2001)  and  at  the  CSCOR/COP  home 
page.  All  proposals  received  under  this 
specific  Document  will  be  evaluated 
and  ranked  individually  in  accordance 
with  the  assigned  weights  of  the  above 
evaluation  criteria  by  independent  peer 
mail  review-and/or  panel  review. 

(14)  Other  requirements,  (a)  For  a 
complete  description  of  other 
requirements,  see  the  COP  General 
Grant  Administration  Terms  and 
Conditions  annual  Document  in  the 
Federal  Register  (66  FR  63019, 
December  4,  2001)  and  at  the  CSCOR/ 
COP  home  page.  NOAA  has  specific 
requirements  that  environmental  data  be 
submitted  to  the  National 
Oceanographic  Data  Center  (see  section 
16  below). 

(b)  The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  (66  FR 
49917,  October  1,  2001)  are  applicable 


to  this  solicitation.  However,  please 
note  that  the  Department  of  Conmierce 
will  not  implement  the  requirements  of 
Executive  Order  13202  (66  FR  49921), 
pursuant  to  guidance  issued  by  the 
Office  of  Management  and  Budget  in 
light  of  a  court  opinion  which  found 
that  the  Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
AUbau^.  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  ciurently  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

(c)  Please  note  that  NOAA  is 
developing  a  policy  on  internal 
overhead  charges;  NOAA  scientists 
considering  submission  of  proposals 
should  contact  the  appropriate  CSCOR/ 
COP  Program  Manager  for  the  latest 
information. 

(15)  Intergovernmental  review. 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  not  significant  for 
purposes  of  Executive  Order  12866. 
Pursuant  to  5  U.S.C.  553(a)(2),  an 
opportunity  for  public  notice  and 
comment  is  not  required  for  this  notice 
relating  to  grants,  benefits,  and 
contracts.  Because  this  notice  is  exempt 
firom  the  notice  and  comment  provisions 
of  the  Administrative  Procedure  Act,  a 
Regulatory  Flexibility  Analysis  is  not 
required,  and  none  has  been  prepared. 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

(16)  Data  archiving.  Any  data 

-  collected  in  projects  supported  by 
CSCOR/COP  must  be  delivered  to  a 
National  Data  Center  (NDC),  such  as  the 
National  Oceanographic  Data  Center 
(NODC),  in  a  format  to  be  determined  by 
the  institution,  the  NODC,  and  the 
Program  Officer.  It  is  the  responsibility 
of  the  institution  for  the  delivery  of 
these  data;  the  DOC  will  not  provide 
additional  support  for  delivery  beyond 
the  award.  Additionally,  all  biological 
cultures  established,  molecular  probes 
developed,  genetic  sequences  identified, 
mathematical  models  constructed,  or 
other  resulting  information  products 
established  through  support  provided 
by  CSCOR/COP  are  encouraged  to  be 
made  available  to  the  general  research 
community  at  no  or  modest  handling 
charge  (to  be  determined  by  the 
institution.  Program  Officer,  and  EKDC). 

(17)  This  notification  involves 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A, 


424B,  and  SF-LLL  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  control  nimibers  0348- 
0043, 0348-0044, 0348-0040  and  0348- 
0046. 

The  following  requirements  have  been 
approved  by  OMB  under  control 
number  0648-0384:  a  Summary 
Proposal  Budget  Form  (30  minutes  per 
response),  a  Project  Summary  Form  (30 
minutes  per  response),  a  standardized 
format  for  the  Annual  Performance 
Report  (5  hours  per  response),  a 
standardized  format  for  the  Final  Report 
(10  hours  per  response)  and  the 
submission  of  up  to  20  copies  of 
proposals  (10  minutes  per  response). 
The  response  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  soinces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection, 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to 
Leslie.McDonald@noaa.gov.  Copies  of 
these  forms  and  formats  can  be  found  on 
the  CSCOR/COP  home  page  under 
Grants  Information  sections.  Parts  D  and 
F. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  imless  that  collection 
displays  a  currently  valid  OMB  control 
number 

Dated:  May  22,  2002. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  02-14069  Filed  6-^1-02;  8:45  am] 

WLUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.O.  050802F] 

Endangered  Species;  Permits  1316, 
1231  and  1033 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit 

modifications  no.  1316, 1231  and  1033. 

summary:  Notice  is  hereby  given  that 
permit  modifications  have  been  issued 
to  take  ESA-listed  species  for  purposes 
of  scientific  research. 
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ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resoiu-ces, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker  or  Ruth  Johnson, 
(301)713-2289). 

SUPPLEMENTARY  INFORMATION:  The 

requested  permits  have  been  issued 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA; 
16  U.S.C.  1531  et  seq.)  and  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 
222-226). 

Modifications 

Modification  no.  2  to  permit  no.  1033 
issued  to  Mr.  David  Nelson,  Department 
of  the  Army,  Engineer  Research  and 
Developmental  Center,  Corps  of 
Engineers,  Environmental  Laboratory, 
Waterways  Experiment  Station,  3909 
Halls  Ferry  Road,  Vicksburg, 
Mississippi  39180-6199,  to  extend  the 
expiration  date  to  December  31,  2002; 

Modification  no.  1  to  permit  no.  1316 
issued  to  Dr.  Jeff  Schmid,  The 
Conservancy  of  Southwest  Florida,  1450 
Merrihue  Drive,  Naples,  Fl  34102,  to 
allow  attachment  of  time-depth 
recorders  to  the  radio  and  sonic  tags 
already  being  placed  on  20  juvenile 
Kemp's  ridley  sea  turtles. 

Modification  no.  2  to  permit  ncf.  1231 
issued  to  Llewellyn  M.  Ehrhart,  Dept  of 
Biological  Science,  University  of  Central 
Florida,  P.O.  Box  162368,  Orlando,  FL 
32816,  to  allow  attachment  of  satellite 
tags  to  no  more  than  20  large  juvenile 
green  turtles  in  the  Indian  River  Lagoon 
and  the  nearby  reef  system  between 
McLarty  Museum  and  Ambersand 
Beach. 

Issuance  of  the  permit  and 
modifications,  as  required  by  the  ESA, 
was  based  on  a  finding  that  such  actions 
(1)  were  apphed  for  in  good  faith,  (2) 
will  not  operate  to  the  disadvantage  of 
the  endemgered  species  which  is  the 
subject  of  this  permit,  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  May  29.  2002. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division.  Office  of  Protected 
Besources,  National  Marine  Fisheries  Service. 
fPR  Doc.  02-14068  Filed  6-4-02;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Environmental  Impact  Statement 
(FEIS)  for  Enhanced  Training  and 
Operations  at  the  National  Guard 
Training  Center  (NGTC)— Fort 
Indiantown  Gap  (FTIG),  PA 

AGENCY:  National  Guard  Bureau  (NOB). 
Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Pennsylvania  Army 
National  Guard  (PAARNG)  and  the 
Pennsylvania  Air  National  Guard 
(PAANG)  have  formulated  long-range 
plans  to  ensure  the  continued  and  long- 
term  viability  of  FTIG  as  a  National 
Guard  Training  Center.  The  proposed 
plan,  a  total  of  11  actions  comprised  of 
42  component  projects,  is  proposed  for 
the  specific  purposes  and  needs  set 
forth  in  the  FEIS.  These  proposed 
actions  consist  of  the  construction  or 
improvement  of  the  following  projects: 

(1)  Tracked  Vehicle  Training  Complex, 

(2)  Ammunition  Supply  Point  Facility, 

(3)  Artillery  Training  Support  Facility, 

(4)  Multi-Purpose  Training  Range 
Facility,  (5)  NGTC-FTIG  Garrison 
Facility.  (6)  Wastewater  Treatment  Plant 
and  Collection  System,  (7)  Muir  Army 
Airfield  Complex,  (8)  Air  Guard  Station 
Facilities,  (9)  Air-to-Ground  Range 
Control  Compound,  (10)  Regional 
Equipment  Operator  Training  School, 
and  (11)  the  implementation  of  the 
Integrated  Natural  Resources 
Management  Plan.  Each  of  the  proposed 
actions  have  been  determined  to  be 
necessary  to  allow  the  PAARNG  and 
PAANG  to  continue  to  utilize  the 
training  site  to  support  on-going 
military  and  civilian  missions.  By 
implementing  each  of  these  actions, 
NGTC-FTIG  will  continue  to  provide 
training  and  support  facilities  necessary 
to  ensure  its  long-term  viability, 
sustainability,  and  value  as  a  major  NGB 
training  site. 

DATES:  The  review  period  for  the  FEIS 
will  end  30  days  after  publication  of  the 
NOA  in  the  Federal  Register  by  the  U.S. 
Environmental  Protection  Agency. 
ADDRESSES:  Written  comments  or 
materials  should  be  forwarded  to 
Captain  Geofft-ey  Lincoln,  NGTC-FTIG 
EIS  Project  Officer,  NGTC-FTIG, 
Environmental  Section,  1119  Utility 
Road,  Annville,  Pennsylvania  17003- 
5002  or  Lieutenant  Colonel  Christopher 
Cleaver,  NGTC-FTIG  Public  Affairs 
Officer  (PAO),  PADMVA  Headquarters, 
Building  0-47,  Annville,  Pennsylvania 
17003-5002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Lincoln  at  (717)  861-2548  or 


Lieutenant  Colonel  Cleaver  at  (717) 
861-8468. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  28th  Infantry  Division 
(Mechanized)  is  to  be  trained  and 
equipped  to  join  the  active  forces  in 
time  of  war  or  national  emergency  to 
respond  to  orders  of  the  Governor,  to 
protect  lives  and  property  during 
natural  and  man-made  disasters,  to 
clean  up  the  environment,  to  fight  to 
eradicate  the  illicit  flow  of  drugs,  and  to 
serve  as  role  models  for  future 
generations.  Each  of  the  proposed 
actions  is  necessary  to  allow  the 
PAARNG  and  PAANG  to  productively 
utilize  FTIG  to  support  its  on-going 
military  and  civilian  missions. 

Two  alternatives  in  addition  to  the 
proposed  action  were  considered:  (1) 
Alternative  2  includes  a  scalad  down  or 
modified  version  of  some  or  all  of  the 
proposed  projects.  This  alternative 
primarily  changes  the  scope  of  the 
Tracked  Vehicle  Training  Complex, 
Multi-Purpose  Training  Range  Facility, 
and  Muir  Military  Runway/ 
Enhancement  proposed  actions.  The 
three  alternative  projects,  coupled  with 
the  other  eight  actions  as  proposed  in 
the  EIS,  comprise  Alternative  2  «nd  (2) 
Alternative  3,  whereby  none  of  the 
proposed  upgrade  or  facility 
construction  actions  would  be 
implemented;  on-going  actions  will  be 
continue;  no  new  construction  projects 
would  be  authorized  except  those 
already  under  construction  or 
contracted  for  construction. 

By  implementing  the  proposed 
actions,  NGTC-FTIG  can  continue  to 
provide  training  and  support  facilities 
necessary  to  ensure  its  long-term 
viability,  sustainability  and  value  as  a 
major  NGB  training  site.  A  summary  of 
impact  analyses  of  previously 
completed  Environmental  Assessments 
is  incorporated  into  the  FEIS. 

Dated:  May  29.  2002. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safely  and  Occupational 
Health].  OASA  IIS-E). 

(FR  Doc.  02-14070  Filed  6-4-02:  8:45  am) 

BILUNG  CODE  371(M»-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

FOIA  Fee  Schedule  Update 

AGENCY:  Defense  Nuclear  Facilities 
Safety  Bocird. 
ACTION:  Notice. 

summary:  The  Defense  Nuclear 
Facilities  Safety  Board  is  publishing  its 
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Einnual  update  to  the  Freedom  of 
Information  Act  (FOIA)  Fee  Schedule 
pursuant  to  10  CFR  1703.107(b)(6)  of  the 
Board's  regulations. 

EFFECTIVE  DATE:  June  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue.  NW,  Suite  700. 
Washington,  DC  20004-2901,  (202)  694- 
7060. 

SUPPLEMENTARY  INFORMATION:  The  FOIA 
requires  each  Federal  agency  covered  by 
the  Act  to  specify  a  schedule  of  fees 
applicable  to  processing  of  requests  for 
agency  records.  5  U.S.C.  552(a)(4)(i).  On 
March  15, 1991,  the  Board  published  for 
comment  in  the  Federal  Register  its 
proposed  FOIA  Fee  Schedule.  56  FR 
11114.  No  comments  were  received  in 
response  to  that  notice  and  the  Board 
issued  a  final  Fee  Schedule  on  May  6. 
1991. 

Pursuant  to  10  CFR  1703.107(b)(6)  of 
the  Board's  regulations,  the  Board's 
General  Manager  will  update  the  FOIA 
Fee  Schedule  once  every  12  months. 
Previous  Fee  Schedule  updates  were 
published  in  the  Federal  Register  and 
went  into  effect,  most  recently,  on  June 
1. 2001.  66  FR  30176. 

Board  Action 

Accordingly,  the  Board  issues  the 
following  schedule  of  updated  fees  for 
services  performed  in  response  to  FOIA 
requests: 

Defense  Nuclear  Facilities  Safety 
Board  Schedule  of  Fees  for 
FOIA  Services 

(Implementing  10  CFR  1703.107(b)(6)] 


FOIA  service 

Fees 

Search  or  Review 

$59.00  per  hour. 

Charge. 

Copy  Charge  (paper) 

$.05  per  page,  if 

done  in-house,  or 

generally  available 

commercial  rate 

(approximately  $.08 

per  page). 

Copy  Charge  (3.5" 

$5.00  per  diskette. 

diskette). 

Copy  Charge  (audio 

$3.00  per  cassette. 

cassette). 

Duplication  of  Video  .. 

$25.00  for  each  indi- 

Copy  Charge  for  large 
documents  (e.g., 
maps,  diagrams). 


vidua!  videotape; 
$16.50  for  each  ad- 
ditidhal  individual 
videotape. 
Actual  commercial 
rates. 


Dated:  May  31,  2002. 
Kenneth  M .  Pusateri. 

General  Manager. 

[FR  Doc.  02-14028  Filed  6-4-02:  8:45  am] 

BILUNG  CODE  367(M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Biomass  Research  and  Development 
Technical  Advisory  Committee 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Biomass  Research 
and  Development  Technical  Advisory 
Committee  imder  the  Biomass  Research 
and  Development  Act  of  2000.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  agencies  publish  these  notices  in 
the  Federal  Register  to  allow  for  public 
participation.  This  notice  annoimces  the 
meeting  of  the  Biomass  Research  and 
Development  Technical  Advisory 
Committee. 

DATES:  June  27.  2002. 

Time:  8:30  a.m. 
ADDRESSES:  Department  of  Energy, 
Room lE-245. 1000  Independence 
Avenue.  SW,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  E.  Kaempf,  Designated  Federal 
Officer  for  the  Committee,  Office  of 
Energy  Efficiency  and  Renewable 
Energy.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585;  (202)  586-7766. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
Meeting:  To  provide  advice  and 
guidance  that  promotes  research  and 
development  leading  to  the  production 
of  biobased  industrial  products. 

Tentative  Agenda:  Agenda  will 
include  discussions  on  the  following: 

•  Full  committee  discussion  of 
recommendations  to  the  Secretaries  of 
Energy  and  Agriculture  and  their 
designated  Points  of  Contacts  on  the 
technical  focus  and  direction  of  request 
for  proposals  issued  under  the  Biomass 
Research  and  Development  Initiative. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Biomass  Research  and  Development 
Technical  Advisory  Committee.  To 
attend  the  meeting  and/or  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Douglas 
E.  Kaempf  at  202-586-7766  or 


Bioene/;gy@ee.doe.gov  (e-mail).  You 
must  make  your  request  for  an  oral 
statement  at  least  5  business  days  before 
the  meeting.  Members  of  the  public  will 
be  heard  in  the  order  in  which  they  sign . 
up  at  the  beginning  of  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  Chair  of  the 
Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
If  you  would  like  to  file  a  written 
statement  with  the  Committee,  you  may 
do  so  either  before  or  after  the  meeting. 
The  Chair  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  60  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue.  SW, 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC.  on  May  30, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  02-14030  Filed  6-4-02;  8:45  am] 
BILUNO  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 842-000,  et  al.] 

« 

Midwest  Independent  Transmission 
System  Operator,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  29,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 842-000] 

Take  notice  that  on  May  17,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
filed  certain  modifications  to  the  energy 
imbalance  provisions  of  the  existing 
Midwest  ISO  Open  Access 
Transmission  Tariff  (Midwest  ISO 
OATT).  Specifically,  the  Midwest  ISO  is 
seeking  to  amend  the  energy  imbalemce 
provisions  set  forth  in  Schedule  4A  of 
the  Midwest  ISO  OATT  in  order  to 
implement  certain  aspects  of  the 
Commission's  recent  decision  Opinion 
No.  456,  and  make  other  changes  to 
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simplify  the  administration  of  Schedule 
4A  that  are  consistent  with  Commission 
precedent. 

Copies  of  this  filing  were  served  on  all 
customers  of  the  Midwest  ISO  OATT,  as 
well  as  on  all  affected  state  utihty 
commissions. 

Comment  Date:  June  7,  2002.- . 

2.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1 8  70-000) 

Take  notice  that  on  May  21,  2002, 
American  Transmission  Company  LLC 
(ATC)  tendered  for  filing  an  executed 
Rider  to  the  Distribution  to 
Transmission  Interconnection 
Agreement  between  ATC  and  Adams- 
Columbia  Electric  Cooperative 
requesting  an  effective  date  of  June  25, 
2001. 
Comment  Date:  June  1 1 ,  2002.  . 

3.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1871-OO01 
Take  notice  that  on  May  21,  2002. 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  City  of 

Algoma  requesting  an  effective  date  of 

June  25.  2001. 

Comment  Date:  June  11,  2002. 

4.  American  Transmission  Company 
LLC 

(Docket  No.  ER02-1 872-000] 

Take  notice  that  on  May  21,  2002, 
American  Transmission  Comply  LLC 
(ATC)  tendered  for  filing  an  executed 
Rider  to  the  Distribution  to 
Transmission  Interconnection 
Agreement  between  ATC  and  Badger 
Power  Marketing  Authority  requesting 
an  effective  date  of  June  25,  2001. 
Comment  Date:  Jime  11,  2002. 

5.  American  Transmission  Company 
UC 

[Docket  No.  ER02-1873-0001 
Take  notice  that  on  May  21,  2002, 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  City  of 

Kaukauna  requesting  an  effective  date  of 

June  25,  2001. 

Comment  Date:  Jime  11,  2002. 

6.  American  Transmission  Company 
LLC 

(Docket  No.  ER02-1874-O001 

Take  notice  that  on  May  21,  2002, 

American  Transmission  Company  LLC 

ATC)  tendered  for  filing  an  executed 


Rider  to  the  Distribution  to 
Transmission  Interconnection 
Agreement  between  ATC  and  Central 
Wisconsin  Electric  Cooperative 
requesting  an  effective  date  of  June  25, 
2001. 
Comment  Date:  Jime  11,  2002. 

7.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1 875-000] 
Take  notice  that  on  May  21,  2002, 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and 

Marshfield  Electric  &  Water  Department 

requesting  an  effective  date  of  June  25, 

2001. 
Comment  Date:  June  11,  2002. 

8.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1 876-000] 
Take  notice  that  on  May  21,  2002, 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  City  of 

Menasha  requesting  an  effective  date  of 

Jime  25,  2001. 
Comment  Date:  June  11,  2002. 

9.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1877-000] 
Take  notice  that  on  May  21,  2002, 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  City  of 

Plymouth  requesting  an  effective  date  of 

June  25,  2001. 

Comment  Date:  June  11.  2002. 

10.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1 8  78-000] 
Take  notice  that  on  May  21.  2002. 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  City  of 

Reedsburg  requesting  an  effective  date 

of  June  25,  2001. 
Comment  Ekite:  ]nne  11,  2002. 

11.  American  Transmission  Company 
LLC 

[Docket  No;  ER02-1 879-000] 

Take  notice  that  on  May  21.  2002. 
American  Transmission  Company  LLC 
(ATC)  tendered  for  filing  an  executed 
Rider  to  the  Distribution  to 


Transmission  Interconnection 
Agreement  between  ATC  and  Rock 
County  Electric  Cooperative  Association 
requesting  an  effective  date  of  June  25. 
2001. 
Comment  Date:  June  11,  2002. 

12.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1 880-000] 
Take  notice  that  on  May  21,  2002. 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  tbe  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  City  of 

Sheboygan  Falls  requesting  an  effective 

date  of  June  25,  2001. 
Comment  Date:  June  11,  2002. 

13.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1 88 1-000] 
Take  notice  that  on  May  21,  2002, 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  CUy  of 

Sturgeon  Bay  requesting  an  effective 

date  of  June  25,  2001. 
Comment  Date:  ]une  11,  2002. 

14.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1 882-000] 
Take  notice  that  on  May  21,  2002, 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  City  of 

Sun  Paririe  requesting  an  effective  date 

of  June  25,  2001. 
Comment  Date:  June  11,  2002. 

15.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-1 883-000) 
Take  notice  that  on  May  21,  2002, 

American  Transmission  Company  LLC 

(ATC)  tendered  for  filing  an  executed 

Rider  to  the  Distribution  to 

Transmission  Interconnection 

Agreement  between  ATC  and  the  City  of 

Wisconsin  Rapids  requesting  an 

effective  date  of  June  25,  2001. 
Comment  Date/June  1 1 ,  2002. 

16.  Go  Green,  Inc. 

(Docket  No.  QF02-65-000) 

Take  notice  that  on  May  28,  2002,  Go 
Green,  Inc.,  tendered  for  filing 
supplements  to  its  April  26.  2002  filing 
of  an  application  for  a  small  power 
production  facility  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  No  determination  has 
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been  made  that  the  submittal  constitutes 
a  complete  filing. 

The  supplements  provide  additional 
infonnation  pertaining  to  the  ownership 
of  the  small  power  production  facility. 

Comment  Date:  June  10,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Conmiission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385. 2001  (a](l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r., . 

Deputy  Secretary. 

|FR  Doc.  02-14026  Filed  6-4-02:  8:45  am] 

BILUNG  CODE  6717-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-FRL-7224-5] 


California  State  Motor  Vehicle 
Pollution  Control  Standards;  2001 

Zero-Emisaion  Vehicle  (ZEV)  ^  ^ 

Amendments;  Within  the  Scope  Request;  amendments  to  commence  immediately 


CARB's  determination  that  the  2001 
ZEV  amendments  are  within-the-scope 
of  a  previously  issued  waiver  granted  by 
EPA.  On  May  21,  2002,  EPA  published 
in  the  Federal  Register  (67  FR  35809) 
(May  21.  2002  notice)  a  Notice  of 
Opportunity  for  public  hearing  and 
comment  on  CARB's  request  for  a 
waiver  of  federal  preemption  for  its 
Low-Emission  Vehicle  (LEV)  regulatory 
amendments  (LEVI!)  and  for  CARB's 
request  that  EPA'  confirm  CARB's 
determination  that  its  1999  ZEV 
amendments  are  within-the-scope  of 
previously  issued  waivers  granted  by 
EPA.  This  notice  announces  that  EPA 
has  tentatively  scheduled  a  public 
hearing  concerning  CARB's  May  21, 
2002  request  (this  hearing  is  tentatively 
scheduled  to  take  place  in  conjunction 
with  the  June  20,  2002  tentative  hearing 
for  the  1999  ZEV  amendments 
announced  in  the  May  21,  2002  notice) 
and  that  EPA  is  accepting  comment  on 
this  request.  EPA  invites  comments  on 
all  relevant  aspects  of  California's 
requests,  in  particular,  (1)  Whether  EPA 
should  nowconsider  both  the  1999  and 
2001  ZEV  amendments,  and  (2)  whether 
the  1999  and  2001  ZEV  amendments  are 
within  the  scope  of  previous  waivers 
and,  if  not,  whether  EPA  should  waive 
preemption  for  the  1999  and  2001  ZEV 
amendments.  Through  today's  notice 
EPA  also  provides  a  correction  to  the 
May  21,  2002  notice  which  incorrectly 
listed  the  applicable  Air  Docket  number 
as  "A-99-26"  whereas  the  correct  Air 
Docket  number  for  the  1999  and  2001 
ZEV  Amendment  requests  as  well  as  the 
LEVI!  amendments  is  "A-2002-11."  By 
today's  notice  EPA  also  provides  a 
correction  to  the  location  of  the 
hearing(s)  tentatively  scheduled  to  take 
place  on  June  20.  2002;  the  new  location 
is  the  EPA  Auditorium.  401  M  St.,  SW, 
Washington,  DC. 

DATES:  EPA  has  tentatively  scheduled  a 
public  hearing  concerning  the  1999  and 
2001  ZEV  amendments  on  June  20, 
2002,  beginning  at  10:00  a.m.  EPA  has 
also  tentatively  scheduled  a  public 
hearing  concerning  the  LEVII 


Opportunity  for  Public  Hearing; 
Correction  Notice 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  opportimity  for  public 
hearing  and  comment. 

SUMMARY:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
has  adopted  amendments  to  the 
California  ZEV  regulations  (2001  ZEV 
amendments)  after  its  fanuary  25,  2001 
hearing.  By  letter  dated  May  21.  2002. 
California  requested  that  EPA  confirm 


following  the  hearing  for  the  1999  and 

2001  ZEV  amendments  and  may  carry 
over  until  the  following  day.  EPA  will 
hold  hearings  only  if  a  party  notifies 
EPA  by  June  10.  2002  expressing  its 
interest  in  presenting  oral  testimony 
regarding  the  1999  ZEV  amendments 
and/or  the  LEVII  amendments.  In 
addition,  EPA  will  hold  a  hearing 
regarding  the  2001  ZEV  amendments 
only  if  a  party  notifies  EPA  by  June  14, 

2002  expressing  its  interest  in 
presenting  oral  testimony.  By  June  17, 
2002,  any  person  who  plans  to  attend 


the  hearing(s)  should  call  David 
Dickinson  at  (202)564-9256  to  learn  any 
of  the  hearings  will  be  held.  If  EPA  does 
not  receive  a  request  for  any  public 
hearing,  then  EPA  will  not  hold 
hearings,  and  instead  consider  CARB's 
requests  based  on  written  submissions 
to  the  docket.  Any  party  may  submit 
written  comments  by  July  22,  2002. 
ADDRESSES:  EPA  will  make  available  for 
public  inspection  at  the  Air  and 
Radiation  Docket  and  Information 
Center  written  comments  received  from 
interested  parties,  in  addition  to  any 
testimony  given  at  the  public  hearing. 
The  Air  Docket  is  open  during  working 
hours  from  8  a.m.  to  4  p.m.  at  EPA,  Air 
Docket  (6102),  Room  M-1500, 
Waterside  Mall,  401  M  St.,  SW, 
Washington,  DC  20460.  The  reference 
number  for  this  docket  is  A-2002-11. 
Parties  wishing  to  present  oral 
testimony  at  the  public  hearing(s) 
should  provide  written  notice  to  David 
Dickinson  at  the  address  noted  below; 
parties  should  submit  any  written 
comments  to  David  Dickinson.  If  EPA 
receives  a  request  for  a  public  hearing, 
EPA  will  hold  the  public  hearing  in  the 
main  EPA  Auditorium,  401  M  Street. 
SW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Obtaining  Electronic  Copies  of 
Documents:  David  Dickinson, 
Certification  and  Compliance  Division 
{64D5J),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave,  NW, 
Washington,  DC  20460.  Telephone: 
(202)  564-9256,  Fax:  (202)  565-2057,  e- 
mail  address: 

Dickinson.David@EPA.GOV.  EPA  makes 
available  an  electronic  copy  of  this 
Notice  on  the  Office  of  Transportation 
and  Air  Quality's  (OTAQ's)  home  page 
{http://www.epa.gov/otaq/).  Users  can 
find  this  document  by  accessing  the 
OTAQ  home  page  and  looking  at  the 
path  entitled  "Regulations."  This 
service  is  free  of  charge,  except  any  cost 
you  already  incur  for  Internet 
connectivity.  Users  can  also  get  the 
official  Federal  Register  version  of  the 
Notice  on  the  day  of  publication  on  the 
primary  Web  site:  [http://www.epa.gov/ 
docs/fedrgstr/EPA-AIR/). 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  documents  and  the  software  into 
which  the  documents  may  be 
downloaded,  changes  in  format,  page 
length,  etc.,  may  occur. 
SUPPLEMENTARY  INFORMATION: 

(A)  Procedural  History 

Please  see  the  May  21,  2002  notice 
noted  above  for  a  discussion  of  the 
procedural  history  of  CARB's  LEV 
program  including  its  ZEV 
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requirements.  As  noted  above,  CARB 
has  submitted  a  letter  to  EPA  on  May 
21,  2002  which  requests  that  EPA 
confirm  that  its  2001  ZEV  amendments 
are  within  the  scope  of  waivers 
previously  granted  by  EPA. 

(B)  Background  and  Discussion 

Section  209(a)  of  the  Cle&n  Air  Act,  as 
amended  ("Act"),  42  U.S.C.  7543(a), 
provides: 

No  State  or  any  political  subdivision 
thereof  shall  adopt  or  attempt  to  enforce  any 
standard  relating  to  the  control  of  emissions 
from  new  motor  vehicles  or  new  motor 
vehicle  engines  subject  to  this  part.  No  state 
shall  require  certification,  inspection  or  any 
other  approval  relating  to  the  control  of 
amission  from  any  new  motor  vehicle  or  new 
motor  vehicle  engine  as  condition  precedent 
to  the  initial  retail  sale,  titling  (if  any),  or 
registration  of  such  motor  vehicle,  motor 
vehicle  engine,  or  equipment. 

Section  209(b)(1)  of  the  Act  requires 
the  Administrator,  after  notice  and 
opportunity  for  public  hearing,  to  waive 
application  of  the  prohibitions  of 
section  209(a)  for  any  state  that  has 
adopted  standards  (other  than  crankcase 
emission  standards)  for  the  control  of 
emissions  from  new  motor  vehicles  or 
new  motor  vehicle  engines  prior  to 
March  30, 1966,  if  the  state  determines 
that  the  state  standards  will  be,  in  the 
aggregate,  at  least  as  protective  of  public 
heaWi  and  welfare  as  applicable  federal 
standards.  California  is  the  only  state 
that  is  qualified  to  seek  and  receive  a 
waiter  under  section  209(b).  The 
Administrator  must  grant  a  waiver 
unless  she  finds  that  (A)  the 
determination  of  the  state  is  jirbitrary 
and  capricious,  (B)  the  state  does  not 
need  the  state  st^dards  to  meet 
compelling  and  extraordinary 
conditions,  or  (C)  the  state  standards 
and  accompanying  enforcement 
procedures  are  not  consistent  with 
section  202(a)  of  the  Act. 

CARB's  May  21,  2002  letter  to  the 
Administrator  notified  EPA  that  it  had 
adopted  amendments  to  its  ZEV 
program.  The  regulatory  amendments 
covered  by  CARB's  request  are 
amendments  to  title  13,  California  Code 
of  Regulations  (CCR),  section  1962  and 
the  incorporated  "California  Exhaust 
Emission  Standards  and  Test 
Procedures  for  2003  and  Subsequent 
Model  Zero-Emission  Vehicles,  and 
2001  and  Subsequent  Model  Hybrid- 
Electric  vehicles,  in  the  Passenger  Car, 
Light-Duty  Truck,  and  Medium-Duty 
Vehicle  Classes,"  and  amendments  to 
section  1900(b)(19)-(21),  section 
1960.1(k)  and  section  1961(a)(8)(A)  and 
(d),  title  13  CCR. 

When  EPA  receives  new  waiver 
i  efluests  from  CARB,  EPA  traditionally 


publishes  a  notice  of  opportunity  for 
public  hearing  and  comment  and  then 
publishes  a  decision  in  the  Federal 
Register  following  the  public  comment 
period.  In  contrast,  when  EPA  receives 
within  the  scope  waiver  requests  from 
CARB,  EPA  traditionally  publishes  a 
decision  in  the  Federal  Register  and 
concurrently  invites  public  comment  if 
an  interested  part  is  opposed  to  EPA's 
decision. 

Because  EPA  has  already  received 
written  comment  on  CARB's  within  the 
scope  request  for  its  1999  ZEV 
amendments  and  because  EPA 
anticipates  a  similar  level  of  interest  in 
CARB's  2001  ZEV  amendments,  EPA 
invites  comment  on  the  following 
issues:  (1)  Whether  California's  1999 
and  2001  ZEV  amendments  should  be 
considered  together  or  separately;  (2) 
whether  California's  2001  ZEV 
amendments  (a)  undermine  California's 
previous  determination  that  its 
standards,  in  the  aggregate,  are  at  least 
as  protective  of  public  health  and 
welfare  as  comparable  Federal 
standards,  (b)  affect  the  consistency  of 
California's  requirements  with  section 
202(a)  of  the  Act,  and  (c)  raise  new 
issues  affecting  EPA's  previous  waiver 
determinations;  and  (3)  whether  (a) 
California's  determination  that  its  2001 
ZEV  amendments,  to  the  extent  they  are 
not  within  the  scope  of  previous 
waivers,  are  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
federal  standards  is  arbitrary  and 
capricious,  (b)  California  needs  separate 
standards  to  meet  compelling  and 
extraordinary  conditions,  and  (c) 
California's  standards  and 
accompanying  enforcement  procedures 
are  consistent  with  section  202(a)  of  the 
Act? 

Procedures  for  Public  Participation 

In  recognition  that  public  hearings  are 
designed  to  give  interested  parties  an 
opportunity  to  participate  in  this 
proceeding,  there  are  no  adverse  parties 
as  such.  Statements  by  participants  will 
not  be  subject  to  cross-examination  by 
other  participants  without  special 
approval  by  the  presiding  officer.  The 
presiding  officer  is  authorized  to  strike 
from  the  record  statements  that  he  or 
she  deems  irrelevant  or  repetitious  and 
to  impose  reasonable  time  limits  on  the 
duration  of  the  statement  of  any 
participant. 

If  hearing(s)  are  held,  the  Agency  will 
make  a  verbatim  record  of  the 
proceedings.  Interested  parties  may 
arrange  with  the  reporter  at  the 
hearing(s)  to  obtain  a  copy  of  the 
transcript  at  their  own  expense. 
Regardless  of  whether  public  hearing(s) 
are  held,  EPA  will  keep  the  record  open 


until  July  22,  2002.  Upon  expiration  of 
the  comment  period,  the  Administrator 
will  render  a  decision  on  CARB's 
request  based  on  the  record  of  the 
public  hearing(s),  if  any.  relevant 
written  submissions,  and  other 
information  that  she  deems  pertinent. 
All  information  will  be  available  for 
inspection  at  EPA  Air  Docket.  (Docket 
No.  A-2002-11). 

EPA  requests  that  parties  wishing  to 
submit  comments  specify  which  issue, 
noted  above,  they  are  addressing. 
Commenters  may  submit  one  document 
which  addresses  several  issues  but  they 
should  separate,  to  the  extent  possible, 
those  comments  that  relate  to  the  1999 
ZEV  amendments,  those  that  relate  to 
the  2001  ZEV  amendments,  and  those 
that  relate  to  the  LEVII  amendments. 

Persons  with  comments  containing 
proprietary  information  must 
distinguish  such  information  from  other 
comments  to  the  greatest  possible  extent 
and  label  it  as  "Confidential  Business 
Information"  (CBI).  If  a  person  making 
comments  wants  EPA  to  base  its 
decision  in  part  on  a  submission  labeled 
CBI,  then  a  nonconfidential  version  of 
the  document  that  summarizes  the  key 
data  or  information  should  be  submitted 
for  the  public  docket.  To  ensure  that 
proprietary  information  is  not 
inadvertently  placed  in  the  docket, 
submissions  containing  such 
information  should  be  sent  directly  to 
the  contact  person  listed  above  and  not 
to  the  public  docket.  Information 
covered  by  a  claim  of  confidentiality 
will  be  disclosed  by  EPA  only  to  the 
extent  allowed  and  by  the  procedures 
set  forth  in  40  CFR  part  2.  If  no  claim 
of  confidentiality  accompanies  the 
submission  when  EPA  receives  it,  EPA 
will  make  it  available  to  the  public 
without  further  notice  to  the  person 
making  comments. 

Dated:  May  .30,  2002. 

Jefifrey  R.  Holmstead. 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  02-14041  Filed  6-4-02;  8:45  am] 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-O033;  FRL-7179-4] 

Propanil;  Notice  of  Pesticide  Tolerance 
Reassessment  Decision  and 
Availability  of  Risk  Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  represents  the 
Agency's  tolerance  reassessment 
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decision  for  propanil.  It  announces  the 
Agency's  tolerance  reassessment 
decision  and  releases  the  human  health 
and  ecological  effects  risk  assessments 
and  related  documents  supporting  this 
decision  to  the  public.  The  Agency's 
reassessment  of  dietary  risk,  including 
public  exposure  through  food  and 
drinking  water  as  required  by  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  indicates  that  propanil  poses 
no  risk  concerns;  therefore,  no  risk 
mitigation  is  needed  and  no  further 
actions  related  to  dietary  risk  are 
warranted  at  this  time.  The  Agency  will 
complete  a  Reregistration  Eligibility 
Decision  (RED)  document  for  propanil 
later  in  2002,  which  will  address  any 
possible  risk  to  workers  and  the 
environment  and  any  confirmatory  data 
needs. 

DATES:  Public  comments  on  the 
tolerance  reassessment  decision  for 
propanil  are  requested  on  or  before  Jiily 
5,  2002.  In  the  absence  of  substantive 
comments,  the  tolerance  reassessment 
decision  will  be  considered  final. 
Comments  on  the  human  health  and 
ecological  effects  risk  assessments  must 
be  submitted  on  or  before  August  5, 
2002. 

ADDRESSES:  Comments,  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each. method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  niunber 
OPP-2002-0033  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carmen  Rodia,  Chemical  Review      » 
Manager,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  306-0327;  e- 
mail  address:  rodia.carmen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  information  on  propanil, 
including  environmental,  human  health 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 


regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guideline 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfe/home/guidelin.htm. 

In  addition,  copies  of  the  documents 
related  to  the  propanil  risk  assessments 
and  tolerance  reassessment  decision 
released  to  the  public  may  be  accessed 
at  http://www.epa.gov/pesticides/ 
reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record^erihis 
action  under  docket  ID  number  OPP- 
2002-0033.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Room  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fttjm  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0033  in  the  subject 
line  on  the  first  pag6  of  your  response. 


1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  conmients  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0033.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
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E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  nirniljer 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

.  Tolerance  Reassessment  and  Risk 
lanagement  Decision 

The  Agency  has  completed  its 
issessment  of  the  dietary  risk  of 
propanil  (3',4'-dichloropropionanilide) 
and  its  principle  metabolic  degradate 
3,4-dichloroaniline  (3.4-DCA),  and  has 
determined  that  the  level  of  dietary  risk 
from  exposure  as  a  result  of  currently 
registered  uses  of  propanil  is  not  of 
concern  to  the  Agency.  Therefore,  no 
mitigation  measures  are  needed  and  no 
further  actions  are  warranted  at  this 
time.  Tolerances  for  the  registered  uses 
of  propanil  are  reassessed.  The  Agency 
is  still  reviewing  any  possible  risk  to 
workers  and  the  environment  and.  if 
risk  mitigation  is  necessary,  the  Agency 
will  provide  its  risk  management 
decision,  as  well  as  any  confirmatory 
data  requirements,  in  the  RED 
scheduled  for  later  in  2002. 

The  Agency  may  determine  that 
further  action  is  necessary,  once  it  is 
determined  whether  the  anilides,  such 
as  propanil,  share  a  common 
mechanism  of  toxicity  as  a  group  or 
with  other  neuroendocrine-disrupting 
chemicals.  Such  an  incremental 
approach  to  the  tolerance  reassessment 
process  is  consistent  with  the  Agency's 
goal  of  improving  transparency  in 
implementing  FFDCA.  For  propanil,  the 
established  tolerances  remain  in  effect 
until  such  time  as  a  full  reassessment  of 
the  cumulative  risk  from  all  anilide 
pesticides,  such  as  propanil,  may  be 
needed  and  is  completed. 


m.  Background 

This  notice  announces  the  tolerance 
reassessment  decision  for  propanil.  This 
decision  has  been  developed  as  part  of 
the  public  participation  process  that 
EPA  and  the  United  States  Department 
of  Agricultiu-e  (USDA)  are  using  to 
involve  the  public  in  the  reassessment 
of  pesticide  tolerances  under  FFDCA. 
EPA  must  review  tolerances  and 
tolerance  exemptions  that  were  in  effect 
when  the  Food  Quality  Protection  Act 
(FQPA)  was  enacted  in  August  of  1996 
to  ensure  that  these  existing  pesticide 
residue  limits  for  food  and  feed 
commodities  meet  the  safety  standard  of 
the  new  law.  Propanil  was  first 
registered  in  1973  and  is  therefore 
subject  to  both  reregistration  and 
tolerance  assessment  under  the  FQPA 
amendments  to  FFDCA. 

The  FQPA  amendments  to  FFDCA 
requires  EPA  to  review  all  the  tolerances 
for  registered  chemicals  in  effect  on  or 
before  the  date  of  the  enactment.  In 
reviewing  these  tolerances,  the  Agency 
must  consider,  amiong  other  things, 
aggregate  risks  fi-om  nonoccupational 
sources  of  pesticide  exposure,  whether 
there  is  increased  susceptibility  to 
infants  and  children  and  the  cumulative 
effects  of  pesticides  with  a  common 
mechanism  of  toxicity.  The  tolerances 
are  considered  reassessed  once  the 
safety  finding  has  been  made  or  a 
revocation  occurs. 

FFDCA  requires  that  the  Agency, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  The  Agency 
does  not  have  sufficient  information  at 
this  time  to  determine  whether  the 
anilide  pesticides,  such  as  propanil, 
share  a  common  mechanism  of  toxicity. 

The  Agency's  human  health  findings 
for  the  pesticide  propanil,  discussed  in 
Unit  rV.,  are  presented  fully  in  the 
document:  "Propanil-HED  Revised 
Human  Health  Risk  Assessment. 
February  28.  2002."  The  risk 
assessments  and  other  documents 
pertaining  to  the  propanil  tolerance 
reassessment  decision  are  available  for 
viewing  in  the  public  docket  (see  Unit 
I.B.2.)  or  on  the  Agency's  website  at 
http://www.epa.gov/pesticides/ 
reregistration/status .  htm. 

rV.  Use  Summary 

Propanil  is  a  selective  post-emergent 
herbicide  registered  on  rice,  barley,  oats, 
and  spring  wheat  to  control  broadleaf 
and  grass  weeds  in  commercial  settings. 
Propanil  is  also  registered  (but  not 


currently  marketed)  for  turf  use  at 
commercial  sod  farms.  There  are  no 
existing  or  proposed  residential  uses  of 
propanil  products. 

Propanil  is  formulated  as  an 
emulsifiable  concentrate  liquid  (16.6%- 
58%  active  ingredient),  a  water 
dispersable  granule  (or  dry  flowable) 
(59.6%-81%  active  ingredient),  a 
soluble  concentrate  liquid  (41.2%- 
80.2%  active  ingredient),  and  a  flowable 
concentrate  (41.2%  active  ingredient). 
Propanil  is  typically  applied  as  a 
broadcast  treatment  by  groundboom 
sprayers  and  aerial  equipment. 

The  estimate  for  total  domestic  use 
(annual  average)  is  approximately  7 
million  pounds  of  active  ingredient  on 
a  total  of  approximately  2  million  acres 
treated.  The  crop  with  the  highest  use 
is  rice,  which  accounts  for 
approximately  99%  of  the  annual 
average.  Fifty  to  seventy  percent  of  the 
U.S.  rice  crop  is  treated  with  propanil. 
Small  grains  comprise  the  remaining 
1%  of  the  annual  average. 

V.  Dietary  Food  Risks 

EPA  has  not  assessed  acute  dietary 
risk  for  propanil  since  no  appropriate 
endpoint  attributable  to  a  single 
exposure  (dose)  could  be  identified.  An 
acute  dietary  reference  dose  was  not 
established. 

Chronic  dietary  risk  is  calculated  by 
using  the  average  consumption  value  for 
food  and  average  residue  values  on 
those  foods.  A  risk  estimate  that  is  less 
than  100%  of  the  chronic  population 
adjusted  dose  (cPAD).  the  dose  at  which 
an  individual  could  be  exposed  over  the 
coiu"se  of  a  lifetime  and  no  adverse 
health  effects  would  be  expected,  does 
not  exceed  the  Agency's  level  of 
concern.  The  cPAD  is  the  chronic 
dietary  reference  dose  (RfD)  adjusted  for 
the  FQPA  safety  factor. 

Chronic  risk  estimates  from  exposures 
to  propanil  in  food  do  not  exceed  the 
Agency's  level  of  concern  (i.e.,  they  are 
less  than  100%  of  the  cPAD).  The 
chronic  dietarv  (food  onlv)  risk  estimate 
is  13%  of  the  cPAD,  for  the  most  highly 
exposed  population  subgroup,  all 
infants  (<1  year). 

The  toxicity  endpoint  for  the  chronic 
dietar\'  assessment  is  decreased 
hemoglobin,  red  blood  cell  count  and/ 
or  packed  cell  volumes  and  is  calculated 
using  the  lowest  observed  adverse  effect 
level  (LOAEL)  (9  milligrams/kilogram/ 
day  (mg/kg/day))  from  the  chronic/ 
carcinogenicity  study  in  the  rat  (no 
observed  adverse  effect  level  (NOAEL)) 
was  identified). 

The  FQPA  safety  factor  of  lOx  was 
retained  for  chronic  exposures  based  on 
increased  susceptibility  following 
prenatal  and  postnatal  exposure,  the 
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lack  of  a  developmental  neurotoxicity 
study;  and  neuroendocrine  disruption 
in  the  rat.  The  uncertainty  factor  (UF) 
used  in  the  RfD  derivation  is  300x.  The 
UF  is  lOOx  (lOx  for  interspecies 
extrapolation  and  lOx  for  intraspecies 
variability).  An  additional  UF  of  3x  is 
applied  for  the  use  of  a  LOAEL  instead 
of  a  NOAEL  for  an  overall  UF  of  3,000x. 
Thus,  the  chronic  RfD  is  0.03  mg/kg/ day 
and  the  cPAD  is  0.003  mg/kg/day. 

The  propanil  chronic  dietary 
exposure  assessment  was  conducted 
using  the  Dietary  Exposure  Evaluation 
Model  (DEEMTM)  Software  Version 
7.73.  The  DEEMTm  analysis  evaluated 
the  individual  food  consumption  as 
reported  by  respondents  in  the  USDA's 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII),  1989-1992,  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  To  calculate 
chronic  dietary  risk  from  propanil  use 
on  food,  EPA  used  the  DEEM^m,  along 
with  average  residue  estimated  from 
field  trial  data,  and  assumed  70%  of  the 
rice  crop  was  treated  with  propanil. 
Field  trial  data  are  generally  considered 
to  be  an  upper-bound  estimate  of  actual 
residues,  and  70%  is  also  a  high-end 
estimate  of  the  percent  of  the  present 
rice  crop  treated.  Thus,  actual  dietary 
risk  is  likely  to  be  less  than  indicated  by 
EPA's  assessment.  Food  and  Drug 
Administration  (FDA)  monitoring  data 
were  available,  but  not  sufficient,  due  to 
lack  of  analysis  for  3,4-DCA. 

VI.  Dietary  Drinking  Water  Risks 

Drinking  water  exposure  to  pesticides 
can  occur  through  ground  water  and 
surface  water  contamination.  EPA 
considers  both  acute  (1  day)  and  chronic 
(lifetime)  drinking  water  risks  and  uses 
either  modeling  or  actual  monitoring 
data,  if  available,  to  estimate  those  risks. 
To  determine  the  maximum  allowable 
contribution  of  water  allowed  in  the 
diet,  EPA  first  looks  at  how  much  of  the 
overall  allowable  risk  is  contributed  by 
food,  then  calculates  a  "drinking  water 
level  of  comparison"  (DWLOC)  to 
determine  whether  modeled  or 
monitoring  estimates  exceed  this  level. 
In  the  case  of  propanil,  no  acute 
drinking  water  assessment  has  been 
conducted,  because  no  acute  endpoint 
was  identified.  The  calculated  chronic 
DWLOCs  for  propanil  are  26  parts  per 
billion  (ppb)  for  children,  86  ppb  for 
adult  females,  and  100  ppb  for  adult 
males. 

Available  data  indicate  that  propanil 
will  not  persist  in  the  environment  and 
is  in  the  medium  mobility  class  for 
sand,  sandy  loam  and  clay  loam  soils, 
based  on  available  mobility  studies.  Due 
to  its  mobility,  propanil  could  possibly 
reach  ground  water  but  due  to  its  rapid 


metabolism  in  a  water/soil  matrix,  it  is 
unlikely  to  persist  for  a  sufficient 
amount  of  time  to  leach  in  significant 
quantities.  (The  possible  exception  are 
sites  of  extreme  vulnerability  and  low 
metabolic  capacity  which  would  most 
likely  occur  only  for  terrestrial  uses. 
However,  if  propanil  does  reach  ground 
water  in  these  vulnerable  areas,  it  is 
expected  to  be  stable).  Propanil  and  its 
principle  metabolic  degradate,  3,4-DCA, 
and  residues  convertible  to  3,4-DCA  are 
the  residues  of  concern  for  the  drinking 
water  risk  assessment. 

Monitoring  data  for  propanil  residues 
in  ground  water  and  surface  water  are 
available  but  not  adequate  to  develop 
estimated  environmental  concentrations 
(EECs)  for  the  aggregate  dietary  (food 
and  water)  risk  assessment.  Although 
not  targeted  to  specific  propanil  use 
areas.  United  States  Geological  Survey 
(USGS)  monitoring  data  do  provide 
some  information  on  the  magnitude  and 
frequency  of  propanil  and  3,4-DCA 
detections.  Propanil  was  found  in  about 
3%  of  the  1,560  surface  water  samples 
analyzed  with  a  maximum 
concentration  of  2  parts  per  billion 
(ppb).  3,4-DCA  was  found  in  about  50% 
of  the  68  samples  with  a  maximum 
concentration  of  8.9  ppb.  All  detects  are 
well  below  the  DWLOCs.  Models  have 
been  used  to  estimate  ground  water  and 
surface  water  concentrations  expected 
from  normal  agricultural  use. 

Estimated  surface  water  EECs,  a  range 
of  6-72  ppb,  are  below  the  DWLOC  for 
all  population  subgroups  except  for 
children  at  the  upper-bound  EEC  of  72 
ppb.  This  subpopulation  of  children 
could  be  an  area  of  concern  because 
exposure  estimates  for  this  group  exceed 
the  DWLOC;  however,  the  Agency 
believes  that  the  concerns  have  been 
addressed  by  the  conservative 
assumptions  (field  trial  residue  levels 
and  70%  crop  treated)  used  in  the 
chronic  dietary  calculation.  In  this  case, 
the  Agency  concludes  that  actual 
residues  of  propanil  per  se  and  3,4- 
dichloroaniline  (3,4-DCA  combined)  are 
likely  to  be  less  than  the  estimated 
DWLOC;  and  a  conclusion  can  be  drawn 
that  no  adverse  toxicological  effect  will 
occur  due  to  aggregate  chronic 
exposure.  Estimated  drinking  water 
concentrations  are  based  on  EPA's 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS)  screening  model,  which  is  a 
Tier  II  assessment  that  provides  more 
refined,  less  upper-bound  assumptions. 
The  range  of  EECs  represents  different 
rice  growing  areas  and  normal  versus 
overflow  release. 

Estimated  groimd  water 
concentrations  are  based  on  the 
Screening  Concentration  in  Ground 


Water  (SCI-GROW)  model,  which  is  a 
Tier  I  assessment  that  provides  a  high- 
end  estimate.  The  drinking  water  EEC 
for  ground  water  (0.35  ppb)  is  below  the 
DWLOC  for  all  population  subgroups. 

Vn.  Aggregate  Risks 

The  aggregate  risk  assessment  for 
propanil  examines  the  combined  risk 
from  exposure  through  food  and 
drinking  water  only.  Chronic  residential 
exposures  are  not  expected  because 
there  are  no  residential  uses  for  propanil 
and,  thus,  are  not  included  in  the 
aggregate  risk  assessment.  As  detailed 
above,  for  propanil  the  only  interval  of 
exposure  to  be  assessed  is  chronic  (1 
year  or  more),  and  the  only  route  of 
exposure  to  be  assessed  is  oral  (food  and 
water).  Generally,  combined  risks  from 
these  exposures  that  are  less  than  100% 
of  the  cPAD,  are  not  considered  to  be  a 
risk  concern. 

EPA  has  also  evaluated  the  potential 
aggregate  exposure  to  3,4-DCA. 
Available  data  indicates  that  3,4-DCA  is 
a  major  metabolic  degradate  of  propanil. 
3,4-DCA  is  also  a  metabolite  of  linuron 
and  diuron,  but  to  a  lesser  extent.  The 
Agency's  Metabolism  Assessment 
Review  Committee  does  not  reconunend 
aggregating  residues  of  3,4-DCA  for  the 
propanil,  linuron,  and  diuron  risk 
assessments.  3,4-DCA  is  a  significant 
residue  of  concern  for  propanil,  but  is 
not  a  residue  of  concern  per  se  for 
linuron  or  diuron.  Submitted  data 
indicate  that  the  maximum  amount  of 
3,4-DCA  formed  from  propanil  is 
approximately  50%  of  propanil  initially 
applied,  based  on  results  from  the 
aerobic  soil  metabolism  study.  Neither 
diuron  nor  linuron  metabolize  to  3,4- 
DCA  in  appreciable  amounts  (less  than 
1%  detection  rate)  of  the  parent 
compound  in  animal,  plant,  or  water 
metabolism  studies. 

The  registered  uses  for  propanil, 
linuron,  and  diuron  result  in  minimal 
co-occurrence  of  use.  That  is,  there  is 
very  little  overlap  of  use  patterns  and 
the  use  patterns  are  geographically 
limited  for  each  chemical.  Therefore, 
the  risk  assessments  for  each  individual 
chemical  fully  assess  the  risks  posed  by 
the  parent  chemical  and  the  metabolite, 
3,4-DCA,  individually. 

VIII.  Residential  Risk 

Propanil  is  not  registered  for 
residential  (home)  use,  nor  is  it  used  in 
or  around  public  buildings,  schools,  or 
recreational  areas  where  children  might 
be  exposed.  Thus,  there  is  no  residential 
exposure  to  aggregate  with  the  dietary 
exposure. 

The  use  of  propanil  on  turf  is 
restricted  to  commercial  sod  farms  only. 
Although  propanil-treated  sod  may 
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eventually  be  used  in  residential 
settings  (i.e.,  residential  lawns), 
propanil  residues  are  not  expected  to 
exceed  levels  of  concern  for  residential 
post-application  risk.  Since  the 
proposed  use  of  propanil  on  turf  is  post- 
emergent,  applied  at  sod  farms  early  in 
the  turf  growing  season  (well  before 
harvest),  the  Agency  concludes  that  the 
amount  of  time  is  adequate  to  allow 
residue  dissipation  to  a  level  that  would 
not  pose  any  significant  exposure  to 
residents. 

IX.  Occupational  Risk  and  Ecological 
Risk 

The  Agency  will  assess  occupational 
and  ecological  risks,  any  necessary 
mitigation  as  well  as  the  need  for 
confirmatory  data  in  the  forthcoming 
RED. 

X.  Tolerance  Reassessment  Summary 

The  existing  tolerances  for  residues  of 
propanil  in/on  plant,  animal  and 
processed  commodities  are  established 
under  40  CFR  180.274(a)(1)  and  (a)(2). 
These  tolerances  are  currently  expressed 
as  the  combined  residues  of  propanil 
(3',4'-dichloropropionanilide)  and  its 
metabolites  (calculated  as  propanil). 
The  Agency  is  now  recommending  that 
the  propanil  tolerance  expression  for 
plant  and  animal  commodities  be 
revised  to  specify  that  the  residues  of 
concern  are  propanil  and  its  related 
compounds  convertible  to  3,4-DCA.  To 
eliminate  redundancy,  the  propanil 
tolerances  separatelv  listed  under  40 
CFR  180.274(a)(2)  should  be  removed 
and  40  CFR  180.274(a)(1)  should  be 
redesignated  as  40  CFR  180.274(a). 

The  Agency  has  updated  the  list  of 
raw  agricultural  and  processed 
commodities  and  feedstuffs  derived 


from  crops  (Table  1,  OPPTS  GLN 
860.1000).  As  a  result  of  these  changes, 
propanil  tolerances  for  certain  raw 
agricultural  commodities  that  have  been 
removed  from  the  livestock  feed  table 
need  to  be  revoked.  A  number  of 
tolerances  are  being  revised  (increased 
or  decreased)  to  reflect  updates  to  the 
propanil  data  base  based  on  the 
submission  of  new  livestock  feeding 
studies,  analytical  methods,  processing 
data,  recovery  methods,  and/or  field 
trial  residue  data.  Additionally,  some 
commodity  definitions  must  be  updated 
and/or  corrected.  A  summary  of 
propanil  tolerance  reassessments  is 
presented  below  in  Table  1. 

Adequate  residue  data  have  been 
submitted  to  support  the  established 
tolerances  for  barley,  grain;  cattle,  fat; 
goat,  fat;  hog,  fat;  horse,  fat;  milk;  oat, 
grain;  poultry,  meat;  rice,  straw;  sheep, 
fat;  and  wheat,  straw.  For  these 
commodities,  the  established  tolerances 
were  found  to  be  appropriate  and  will 
not  change  as  part  of  this  tolerance 
reassessment. 

The  established  tolerance  levels  for 
barley,  straw;  oat,  straw,  and  wheat, 
straw  must  be  increased  to  reflect  new 
recovery  procedures.  The  established 
tolerance  levels  for  cattle,  meat 
byproducts;  egg;  goat,  meat  byproducts; 
hog,  meat  byproducts;  horse,  meat 
byproducts;  poultry,  meat  byproducts, 
and  sheep,  meat  byproducts  have  been 
increased  based  on  the  results  of 
livestock  feeding  studies  and  revised 
dietary  burden  (exposure)  to  propanil. 
For  rice,  grain;  rice,  bran,  and  rice,  hull, 
the  existing  tolerance  levels  were 
increased  since  data  demonstrate  that 
residues  concentrate  in  bran  and  hulls 
when  rice  is  processed,  based  on  a 
reevaluation  of  crop  field  trial  data. 


The  available  data  indicate  that  the 
tolerance  levels  can  be  decreased  for 
cattle,  meat;  goat,  meat;  hog,  meat; 
horse,  meat;  poultry,  fat;  and  sheep, 
meat  based  on  the  results  of  a  ruminant 
feeding  study  and  a  revised  dietary 
burden. 

Group  commodity  definitions  will  be 
revised  as  noted  in  Table  1.  The 
established  tolerances  for  rice  mill 
fractions  and  rice  polishings  should  be 
revoked  according  to  Table  1  of  OPPTS 
GLN  860.1000,  since  these  commodities 
are  no  longer  considered  to  be 
significant  livestock  feed  items.  As  a 
result,  the  tolerances  are  no  longer 
needed. 

Tolemnces  To  Be  Proposed  Under  40 
CFR  180.274(a) 

Adequate  residue  data  have  been 
submitted  for  the  establishment  of 
propanil  tolerances  for  crayfish;  oat, 
forage,  and  wheat,  forage  based  on  the 
crayfish  metabolism  study  and  wheat 
forage  data. 

Inadequate  residue  data  are  available 
for  the  establishment  of  propanil 
tolerances  for  barley,  hay;  oat,  hay,  and 
wheat,  hay.  The  requested  data  for 
wheat,  hay  will  be  translated  to  barley, 
hay,  and  oat,  hay. 

Tolerances  Currently  Listed  Under  40 
CFR  180.274(a)(2) 

The  tolerances  currently  listed  in  40 
CFR  180.274(a)(2)  are  inadvertent 
duplicates  of  the  tolerances  established 
for  the  same  commodities  listed  in  40 
CFR  180.274(a)(1).  The  tolerances  listed 
in  40  CFR  180.274(a)(2)  should  be 
removed  because  the  duplicate 
tolerances  found  there  are  not  needed. 


Table  1.— Tolerance  Reassessment  Summary  for  PropanilTolerances  Currently  Listed  Under  40  CFR 

180.247(A)(1) 

Commodity 

Current  Tolerance 
(ppm) 

Reassessed  Tolerance 
(ppm) 

Comment  (Corrected  Commodity  Definition) 

Barley,  grain 

.2 

0.20 

Barley,  straw 

.75 

1.5 

Increased  residues  reflect  new  recovery  procedures. 

Cattle,  fat 

0.1  (N)^ 

0.10 

Cattle,  mbyp 

0.1(N) 

1.0 

(Cattle,  meat  byproducts)  Increased  residues  based  on  ru- 
minant 

feeding  studies  and  a  revised  dietary  burden  from  residues 
in 

rice. 

Cattle,  meat 

0.1(N) 

0.05 

Decreased  residues  based  on  mminant  feeding  studies' 

and  a 
revised  dietary  burden  from  residues  in  rice. 

* 

• 
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Table  1  .—Tolerance  Reassessment  Summary  for  PropanilTolerances  Currently  Listed  Under  40  CFR 

1 80.247(A)(1 )— Continued 


Commodity 

Current  Tolerance 
(ppm) 

Reassessed  Tolerance 
(ppm) 

Comment  (Corrected  Commodity  Definition) 

Eggs 

0.05(N) 

0.30 

(Egg)  Increased  residues  based  oo  ruminant  feeding  stud- 
ies and  a 
revised  dietary  burden  from  residues  in  rice. 

Goats,  fat 

0.1(N) 

0.10 

(Goat,  fat) 

Goats,  mbyp 

0.1  (N) 

0.80 

(Goat,  meat  byproducts)  Increased  residues  based  on  ru- 
minant 

feeding  studies  and  a  revised  dietary  burden  from  residues 
in 

rice. 

Goats,  meat 

0.1  (N) 

0.05 

(Goat,  meat)  Decreased  residues  based  on  ruminant  feed- 
ing 
studies  and  a  revised  dietary  burden  from  residues  in  rice. 

Hogs,  fat 

0.1(N) 

0.10 

(Hog.  fat) 

Hogs,  mbyp 

0.1(N) 

0.80 

(Hog,  meat  byproducts)  Increased  residues  based  on  rumi- 
nant 

feeding  studies  and  a  revised  dietary  burden  from  residues 
in 

rice. 

Hogs,  meat 

0.1  (N) 

0.05 

(Hog,  meat)  Decreased  residues  based  on  ruminant  feed- 
ing studies 
and  a  revised  dietary  burden  from  residues  in  rice. 

Horses,  fat 

0.1(N) 

0.10 

(Horse,  fat) 

Horses,  mbyp 

0.1  (N) 

0.80 

(Horse,  meat  byproducts)  Increased  residues  based  on  ru- 
minant 

feeding  studies  and  a  revised  dietary  burden  from  residues 
in 

rice. 

Horses,  meat 

0.1  (N) 

0.05 

(Horse,   meat)  Decreased  residues  based  on  mminant 

feeding 
studies  and  a  revised  dietary  burden  from  residues  in  lice. 

MHk 

0.05(N) 

0.05 

Oat,  grain 

.2 

0.20 

Oat.  straw 

75 

1.5 

Increased  residues  reflect  new  recovery  procedures. 

Poultry,  fat 

0.1  (N) 

0.05 

Decreased  residues  based  on  ruminant  feeding  studies 

and  a 
revised  dietary  burden  from  residues  in  rice. 

Pouttry,  mbyp 

0.1(N) 

0.50 

(Poultry,  nf)eat  byproducts)  Increased  residues  based  on 

ruminant 
feeding  studies  and  a  revised  dietary  burden  from  residues 

in 
rice. 

Poultry,  meat 

0.1(N) 

0.10 

Rice 

2 

10 

(Rice,  grain)  Tolerances  were  increased  since  residues 

were  found 
to  concentrate  when  rice  is  processed. 

Rice  bran 

10 

40 

(Rice,  bran)  Tolerances  were  increased  since  residues 

were  found 
to  concentrate  when  rice  is  processed. 

Rice  hulls 

10 

• 

30 

(Rice,  hull)  Tolerances  were  increased  since  residues  were 

found 
to  concentrate  when  rice  is  processed. 
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Table  1.— Tolerance  Reassessment  Summary  for  PropanilTolerances  Currently  Listed  Under  40  CFR 

180.247(A)(1)— Continued 


Commodity 


.  Rice  mill  fractions 


Rice  polishlngs 


Rice,  straw 


Sheep,  fat 


Sheep,  mbyp 


Sheep,  meat 


Wheat,  grain 


Wheat,  straw 


Current  Tolerance 
(ppm) 


10 


10 


75(N) 


0.1  (N) 


0.1  (N) 


0.1  (N) 


0.2 


0.75 


Reassessed  Tolerance 
(ppm) 


Revoke 


Revoke 


75 


0.10 


0.80 


0.05 


0.20 


1.5 


Comment  (Corrected  Commodity  Definition) 


These  Items  have  been  deleted  from  Table  1  of  OPPTS 
GLN  860.1000. 


(Sheep,  meat  byproducts)  Increased  residues  based  on  ru- 
minant 

feeding  studies  and  a  revised  dietary  burden  from  residues 
in 

rice. 


Decreased  residues  based  on  ruminant  feeding  studies 

and  a 
revised  dietary  burden  from  residues  in  rice. 


Increased  residues  reflect  new  recovery  procedures. 


MN)  =  negligible  residues;  however,  the  Agency  is  removing  the  "(N)"  designation  from  all  entries  to  conform  to  current  Agency  administrative 

Table  2.— Tolerance  Reassessment  Summary  for  PropanilTolerances  To  Be  Proposed  Under  40  CFR 

180.274(A) 


Commodity 


Bariey,  hay 


Crayfish 


Oat,  forage 


Oat,  hay 


Wheat,  forage 


Wheat,  hay 


»    Current  Tolerance 
(ppm) 


None 


None 


None 


None 


None 


None 


Reassessed  Tolerance 
(ppm) 


To  be  determined' 


0.05 


0.20 


To  be  determined' 


0.20 


To  be  determined' 


Comment  (Corrected  Commodity  Definition) 


The  requested  data  for  wheat,  hay  will  be  translated  to 
bariey,  hay. 


The  available  data  for  wheat,  forage  will  be  translated  to 

oat, 
forage. 


The  requested  data  for  wheat,  hay  will  be  translated  to  oat, 
hay. 


Additional  data  are  required. 


—  ■  ■      .  .- _ — . 1 . 1 

'The  establishment  of  these  tolerance(s)  cannot  be  made  at  this  time  because  additional  data  are  required 

Table  3.— Tolerance  Reassessment  Summary  for  Propanil  Tolerances  Currently  Listed  Under  40  CFR 

180.274(A)(2) 


Commodity 


Rice  bran 


Rice  hulls 


Rtee  mill  fractions 


Rice  polishlngs 


Cun'ent  Tolerance 
(ppm) 


10 


10 


10 


10 


Reassessed  Tolerance 
(ppm) 


Renwve 


Remove 


Remove 


Remove 


Comment  (Corrected  Commodity  Definition) 


These  tolerances  are  not  needed  because  they  are  inad- 
vertent 
duplicate  tolerances  for  rice  commodities  that  already 
exist  in  40  CFR  180.274(a)(1). 
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XI.  Codex  Harmonization 

No  Codex  maximum  residue  levels 
(MRLs)  have  been  established  for 
propanil;  therefore,  issues  of 
compatibility  between  Codex  MRLs  and 
U.S.  tolerances  do  not  exist. 

List  of  Subjects 

Environmental  protection.  Pesticides  . 
and  pests.  Risk  assessment  and 
tolerance  reassessment. 

Dated:  May  20,  2002. 

Lois  A.  Rossi,  7 

Director.  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-13809  Filed  &-1-02;  8:45  am] 
BILUNG  COOC  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0065;  FRL-7177-4] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establisli  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-0065,  must 
be  received  on  or  before  July  5,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify_^docket  control  number 
OPP-2002-0065'in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
■Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-7610;  e-mail  address: 
jackson.Sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 


entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0065.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 


Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-2002-0065  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection  _ 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-0065.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBL  a  copy  of 
the  comment  that  does  not  contain  the 
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information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
)0S8ible. 

2.  Describe  any  assumptions  that  you 
ised. 

3.  Provide  copies  of  any  technical 
nformation  and/or  data  you  used  that 
upport  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
e  sure  to  identify  the  docket  control 

number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


It 


Dated:  May  17,  2002. 

Robert  Forrest, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

m.  Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  Valent  U.S.A. 
Corporation,  P.O.  Box  8025,  Walnut 
Creek,  CA  94596-8025  and  represents 
the  view  of  Valent  U.S.A.  Corporation. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

PP  1E6272,  1E6285.  and  2E6353 

EPA  has  received  pesticide  petitions 
(PP)  1E6272, 1E6285,  and  2E6353  from 
the  Interregional  Research  Project 
Number  4  {IR-4),  Technology  Centre  of 
New  Jersey,  Rutgers,  the  State 
University  of  New  Jersey,  681  U.S. 
Highway  No.  1  South,  North  Brunswick, 
NJ  08902-3390  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
pyriproxyfen,  2-(l-methyl-2-(4- 
phenoxyphenoxy)ethoxy]pyridine,  in  or 
on  the  raw  agricultural  commodities  as 
follows: 

1.  PP  1E6272  proposes  tolerances  for 
lychee,  longan,  Spanish  lime,  rambutan, 
and  pulasan  at  0.3  parts  per  million 
(ppm). 

2.  PP  1E6285  proposes  tolerances  for 
guava,  feijoa,  jaboticaba,  wax  jambu, 
starfr^it,  passionfhiit,  and  acerola  at  0.1 
ppm,  and 

3.  PP  2E6353  proposes  tolerances  for 
Bushberry  subgroup  13  B  at  1.0  ppm 
and  lingonberry,  juneberry,  and  salal  at 
1.0  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  Federal  Food  Drug  and 
Cosmetic  Act  (FFDCA);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  Pyriproxyfen  is  manufactured 
by  Sumitomo  Chemical  Company, 
represented  in  the  United  States  by 
Valent  U.S.A.  Corporation. 


A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism  of 
'*C-pyriproxyfen  labelled  in  the 
phenoxyphenyl  ring  and  in  the  pyridyl 
ring  has  been  studied  in  cotton,  apples, 
tomatoes,  lactating  goats,  laying  hens 
and  rats.  The  major  metabolic  pathways 
in  plants  is  aryl  hydroxylation  and 
cleavage  of  the  ether  linkage,  followed 
by  further  metabolism  into  more  polar 
products  by  further  oxidation  and/or 
conjugation  reactions.  However,  the 
bulk  of  the  radiochemical  residue  on 
raw  agricultural  commodities  (RAC) 
samples  remained  as  parent.  Comparing 
metabolites  detected  and  quantified 
from  cotton,  apple,  tomato,  goat,  hen 
and  rat  shows  that  there  are  no 
significant  aglycones  in  plants  which 
are  not  also  present  in  the  excreta  or 
tissues  of  animals.  The  residue  of 
concern  is  best  defined  as  the  parent, 
pyriproxyfen. 

Ruminant  and  poultry  metabolism 
studies  demonstrated  that  transfer  of 
administered  '"KD-residues  to  tissues  was 
low.  Total  '^-residues  in  goat  milk, 
muscle  and  tissues  accounted  for  less 
than  2%  of  the  administered  dose,  and 
were  less  than  1  ppm  in  all  cases.  In 
poultry,  total  '*C  residues  in  eggs, 
muscle  and  tissues  accounted  for  about 
2.7%  of  the  administered  dose,  and 
were  less  than  1  ppm  in  all  cases  except 
for  gizzard. 

2.  Analytical  method.  Practical 
analytical  methods  for  detecting  and 
measuring  levels  of  pyriproxyfen  (and 
relevant  metabolites)  have  been 
developed  and  validated  in/on  all 
appropriate  agricultural  commodities, 
respective  processing  fractions,  milk, 
animal  tissues,  and  environmental 
samples.  The  extraction  methodology 
has  been  validated  using  aged 
radiochemical  residue  samples  from 
metabolism  studies.  The  methods  have 
been  validated  in  cottonseed,  apples, 
soil,  and  oranges  at  independent 
laboratories.  EPA  has  successfully 
validated  the  analytical  methods  for 
analysis  of  cottonseed,  pome  fruit, 
nutmeats,  almond  hulls,  and  fruiting 
vegetables.  The  limit  of  detection  of 
pyriproxyfen  in  the  methods  is  0.01 
ppm  which  will  allow  monitoring  of 
food  with  residues  at  the  levels 
proposed  for  the  tolerances. 

3.  Magnitude  of  residues  — i.  Lychee. 
Three  lychee  field  residue  trials  were 
conducted  in  1998  in  EPA  Region  13. 
Each  field  site  received  two 
pyriproxyfen  applications  at  0.11  lb 
active  ingredient/acre  (a.i./A),  with  an 
interval  of  10  to  11  days  between 
applications,  and  a  preharvest  interval 
of  11  to  13  days.  Pyriproxyfen  residues 
on  treated  lychee  samples  ranged  from 
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0.0759  to  0.272  ppm.  These  data 
support  a  tolerance  for  pyriproxyfen  in 
or  on  lychee  of  0.3  ppm. 

ii.  Guava.  Three  guava  field  residue 
trials  were  conducted  in  1999  in  EPA 
Region  13.  Each  field  site  received  two 
pyriproxyfen  applications  at  0.11  lb  a.i./ 

A.  with  an  interval  of  13  days  between 
applications,  and  a  pre-harvest  interval 
of  14  to  15  days.  Pyriproxyfen  residues 
on  treated  guava  samples  ranged  from 
<0.025  to  0.055  ppm.  The  data  support 
a  tolerance  for  pyriproxyfen  in  or  on 
guava  of  0.1  ppm. 

iii.  Blueberry.  Eight  blueberry  field 
residue  trials  were  conducted  in  1999. 
Three  trials  were  conducted  in  EPA 
Region  2,  three  trials  in  EPA  Region  5, 
one  trial  in  EPA  Region  1,  and  one  trial 
in  EPA  Region  12.  Each  field  Site 
received  two  pyriproxyfen  applications 
at  0.1  lb  ai/A  with  a  retreatment  interval 
ranging  between  13  to  15  days.  At  seven 
trial  locations  samples  were  collected  6 
to  8  days  after  the  last  application.  At 
one  trial  location,  samples  were 
collected  at  2,  7,  10,  14  and  21  days  after 
the  last  application.  Pyriproxyfen 
residues  ranged  from  0.14  ppm  to  0.64 
ppm  for  treated  samples  collected  6  to 
8  days  after  the  last  application.  In  the 
residue  decline  study,  pyriproxyfen 
residues  ranged  from  0.10  ppm  to  0.22 
ppm  in  treated  samples  collected  at  the 
first  three  sampling  intervals,  declining 
to  as  low  as  0.03  ppm  after  21  days  after 
the  last  application.  These  data  support 
a  tolerance  for  pyriproxyfen  in  or  on 
blueberries  and  commodities  within  the 
bushberry  subgroup  of  1.0  ppm. 

B.  ToxJcological  Profile 

An  assessment  of  toxic  effects  caused 
by  pyriproxyfen  is  discussed  in  Unit 
III. A.  and  Unit  III.B.  of  the  Federal 
Register  dated  April  4.  2001.  (FRI^ 
6772-4)  (66  PR  17883). 

1.  Animal  metabolism.  The 
absorption,  tissue  distribution, 
metabolism  and  excretion  of  '-KZ-labeled 
pyriproxyfen  were  studied  in  rats  after 
single  oral  doses  of  2  or  1 ,000 
milligrams/kilograms  body  weight  (mg/ 
kg  bw)  (phenoxyphenyl  and  pyridyl 
label),  and  after  a  single  oral  dose  of  2 
mg/kg  bw,  phenoxyphenyl  label  only, 
following  14  daily  oral  doses  at  2  mg/ 
kg  bw  of  unlabelled  material.  For  all 
dose  groups,  most  (88-96%)  of  the 
administered  radiolabel  was  excreted  in 
the  urine  and  feces  within  two  days 
after  radiolabeled  test  material  dosing, 
and  92-98%  of  the  administered  dose 
was  excreted  within  seven  days.  Seven 
days  after  dosing,  tissue  residues  were 
generally  low,  accounting  for  no  more 
than  0.3%  of  the  dosed  '•'C.  Radiocarbon 
concentrations  in  fat  were  the  higher 
than  in  other  tissues  analyzed.  Recovery 


in  tissues  over  time  indicates  that  the 
potential  for  bioaccumulation  is 
minimal.  There  were  no  significant  sex 
or  dose-related  differences  in  excretion 
or  metabolism. 

2.  Metabolite  toxicology.  Metabolism 
studies  of  pyriproxyfen  in  rats,  goats 
and  hens,  as  well  as  the  fish 
bioaccumulation  study  demonstrate  that 
the  parent  is  very  rapidly  metabolized 
and  eliminated.  In  the  rat,  most  (88- 
96%)  of  the  administered  radiolabel  was 
excreted  in  the  urine  and  feces  within 
2  days  of  dosing,  and  92-98%  of  the 
administered  dose  was  excreted  within 
7  days.  Tissue  residues  were  low  7  days 
after  dosing,  accounting  for  no  more 
than  0.3%  of  the  dosed  i-*C.  Because 
parent  and  metabolites  are  not  retained 
in  the  body,  the  potential  for  acute 
toxicity  from  in  situ  formed  metabolites 
is  low.  The  potential  for  chronic  toxicity 
is  adequately  tested  by  chronic  exposiue 
to  the  parent  at  the  maximum  tolerated 
dose  (MTD)  and  consequent  chronic 
exposure  to  the  internally  formed 
metabolites. 

Seven  metabolites  of  pyriproxyfen,  4'- 
OH-pyriproxyfen.  5"-OH-pyriproxyfen. 
desphenyl-pyriproxyfen.  POPA,  PYPAC, 
2-OH-pyridine  and  2,5-diOH-pyridine, 
have  been  tested  for  mutagenicity,  via 
Ames  Assay,  and  acute  oral  toxicity  to 
mice.  All  seven  metabolites  were  tested 
in  the  Ames  assay  with  and  without  S9 
at  doses  up  to  5.000  micro-grams  per 
plate  or  up  to  the  growth  inhibitory 
dose.  The  metabolites  did  not  induce 
any  significant  increases  in  revertible 
colonies  in  any  of  the  test  strains. 
Positive  control  chemicals  showed 
marked  increases  in  reverting  colonies. 
The  acute  toxicity  to  mice  of  4'-OH- 
pyriproxyfen,  5"-OH-pyriproxyfen, 
desphenyl-pyriproxyfen,  POPA.  and 
PYPAC  did  not  appear  to  markedly 
differ  from  pyriproxyfen,  with  all 
metabolites  having  acute  oral  Lethal 
Dose  (LDso)  values  greater  than  2,000 
mg/kg  bw.  The  two  pyridines.  2-OH- 
pyridine  and  2.5-diOH-pyridine,  gave 
acute  oral  LDso  values  of  124  (male)  and 
166  (female)  mg/kg  bw,  and  1,105  (male) 
and  1,000  (female)  mg/kg  bw, 
respectively. 

3.  Endocrine  disruption.  Pyriproxyfen 
is  specifically  designed  to  be  an  insect 
growth  regulator  and  is  known  to 
produce  juvenoid  effects  on  arthropod 
development.  However,  this 
mechanism-of-action  in  target  insects 
and  some  other  arthropods  has  no 
relevance  to  any  mammalian  endocrine 
system.  While  specific  tests,  uniquely 
designed  to  evaluate  the  potential 
effects  of  pyriproxyfen  on  mammalian 
endocrine  systems  have  not  been 
conducted,  the  toxicology  of 
pyriproxyfen  has  been  extensively 


evaluated  in  acute,  sub-chronic, 
chronic,  developmental,  and  .  . 

reproductive  toxicology  studies 
including  detailed  histopathology  of 
numerous  tissues.  The  results  of  these 
studies  show  no  evidence  of  any 
endocrine-mediated  effects  and  no 
pathology  of  the  endocrine  organs. 
Consequently,  Valent  concludes  that 
pyriproxyfen  does  not  possess 
estrogenic  or  endocrine  disrupting 
properties  applicable  to  mammals. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  An  evaluation  of 
chronic  dietary  exposure  including  both 
food  and  drinking  water  has  been 
performed  for  the  U.S.  population  and 
various  sub-populations  including 
infants  and  children.  No  acute  dietary 
endpoint  and  dose  was  identified  in  the 
toxicology  data  base  for  pyriproxyfen, 
therefore,  the  Valent  Corporation 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  acute  dietary 
exposure. 

i.  Food.  Chronic  dietary  exposure  to 
pyriproxyfen  residues  was  calculated 
for  the  U.S.  population  and  25 
population  subgroups  assuming 
tolerance  level  residues,  processing 
factors  from  residue  studies,  and  100% 
of  the  crop-treated.  The  analyses 
included  residue  data  for  all  existing 
uses,  pending  uses,  and  proposed  new 
uses.  The  results  from  several 
representative  subgroups  are  listed 
below.  Chronic  exposure  to  the  overall 
U.S.  population  is  estimated  to  be 
0.002984  mg/kg  bw/day,  representing 
0.9%  of  the  Reference  Dose  (RfD).  For 
the  most  highly  exposed  sub- 
population,  children  1  to  6  years  of  age, 
exposure  is  calculated  to  be  0.007438 
mg/kg  bw/day,  or  2.1%  of  the  RfD. 
Generally  speaking,  the  Agency  has  no 
cause  for  concern  if  total  residue 
contribution  for  established  and 
proposed  tolerances  is  less  than  100% 
of  the  RfD. 

Calculated  Chronic  Dietary  Expo- 
sures TO  THE  Total  U.S.  Popu- 
lation AND  Selected  Sub-Popu- 
lations TO  Pyriproxyfen  Resi- 
dues IN  Food 


Exposure 

Per- 

Population Subgroup 

(mg/kg  bw/ . 

cent  of 

day) 

RfD 

Total  U.S.  population 

0.002984 

0.853 

(all  seasons) 

Children  (1-6  years) 

0.007438 

2.125 

Non-Nursing  infants 

0.006483 

1.852 

(<1  year  old) 

All  infants  (<1  year 

0.005604 

1.601 

old) 

Children  (7-12 

0.004159 

1.188 

years) 

Calculated  Chronic  Dietary  Expo- 
sures TO  the  Total  U.S.  Popu- 
lation AND  Selected  Sub-Popu- 
lations TO  Pyriproxyfen  Resi- 
dues IN  Food— Continued 
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'    Exposure        Per- 
Population  Subgroup     (mg/kg  bw/  '  cent  of 

day)        I     RfD 


Females  (13+/nurs- 

•ng) 
Nursing  infants  (<1 

year  old) 


0.002964        0.847 


0.002601 


0.743 


ii.  Drinking  water.  Since  pyriproxyfen 
s  applied  outdoors  to  growing 
agricultural  crops,  the  potential  exists 
for  pyriproxyfen  or  its  metabolites  to 
reach  ground  or  surface  water  that  may 
be  used  for  drinking  water.  Because  of 
the  physical  properties  of  pyriproxyfen, 
it  is  unlikely  that  pyriproxyfen  or  its 
metabolites  can  leach  to  potable  ground 
water.  To  quantify  potential  exposure 
from  drinking  water,  surface  water 
concentrations  for  pyriproxyfen  were 
estimated  using  GENEEC  1.3.  The 
average  56-day  concentration  predicted 
in  the  simulated  pond  water  was  0.16 
parts  per  billion  (ppb).  Using  standard 
assumptions  about  body  weight  and 
water  consumption,  the  chronic 
exposure  to  pyriproxyfen  from  this 
drinking  water  would  be  4.57  x  lO-*  and 
1.6  X  10'  mg/kg  bw/day  for  adults  and 
children,  respectively;  0.0046%  of  the 
RfD  (0.35  mg/kg/day)  for  children. 
Based  on  this  worse  case  analysis,  the 
contribution  of  water  to  the  dietary  risk 
is  negligible. 

2.  Non-dietary  exposure.  Pyriproxyfen 
is  currently  registered  for  use  on 
residential  non-food  sites.  Pyriproxyfen 
is  the  active  ingredient  in  numerous 
registered  products  for  flea  and  tick 
control.  Formulations  include  foggers, 
aerosol  sprays,  emulsifiable 
concentrates,  and  impregnated  materials 
(pet  collars).  With  the  exception  of  the 
pet  collar  uses,  consumer  use  of 
pyriproxyfen  typically  results  in  acute 
and  short-term  intermittent  exposures. 
No  acute  dermal,  or  inhalation  dose  or 
endpoint  was  identified  in  the  toxicity 
data  for  pyriproxyfen.  Similarly,  doses 
and  endpoints  were  not  identified  for 
short  and  intermediate  term  dermal  or 
inhalation  exposure  to  pyriproxyfen. 
The  Valent  Corporation  has  concluded 
that  there  are  reasonable  certainties  of 
no  harm  from  acute,  short-term,  and 
intermediate-term  dermal  and 
inhalation  occupational  and  residential 
exposures  due  to  the  lack  of  significant 
toxicological  effects  observed. 

Chronic  residential  post-application 
exposure  and  risk  assessments  were 
conducted  to  estimate  the  potential  risks 


from  pet  collar  uses.  The  risk 
assessment  was  conducted  using  the 
following  assumptions:  application  rate 
of  0.58  mg  active  ingredient  (ai)/day, 
average  bw  for  a  1-6  year  old  child  of 
10  kg,  the  a.i.  dissipates  uniformly 
through  365  days  (the  label  instruct  to 
change  collar  once  a  year),  1%  of  the 
active  ingredient  is  available  for  dermal 
and  inhalation  exposure  per  day 
(assumption  from  Draft  EPA  Standard 
Operating  Procedures  (SOPs)  for 
Residential  Exposure  Assessments, 
December  18,  1997).  The  assessment 
also  assumes  an  absorption  rate  of 
100%.  This  is  a  conservative 
assumption  since  the  dermal  absoiption 
was  estimated  to  be  10%.  The  estimated 
chronic  term  MOE  was  61,000  for 
children,  and  430,000  for  adults.  The 
risk  estimates  indicate  that  potential 
risks  from  pet  collar  uses  do  not  exceed 
the  Agency's  level  of  concern. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that 
the  Agency  must  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Available  information  in  this  context 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other    * 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way. 

There  are  no  other  pesticidal 
compounds  that  are  structurally  related 
to  pyriproxyfen  and  have  similar  effects 
on  animals.  In  consideration  of  potential 
cumulative  effects  of  pyriproxyfen  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  there 
are  currently  no  available  data  or  other 
reliable  information  indicating  that  any 
toxic  effects  produced  by  pyriproxyfen 
would  be  cumulative  with  those  of  other 
chemical  compounds.  Thus,  only  the 
potential  risks  of  pyriproxyfen  have 
been  considered  in  this  assessment  of 
aggregate  exposure  and  effects. 

Valent  will  submit  information  for 
EPA  to  consider  concerning  potential 
cumulative  effects  of  pyriproxyfen 
consistent  with  the  schedule  established 
by  EPA  at  62  FR  42020  (Aug.  4,  1997) 
and  other  subsequent  EPA  publications 


pursuant  to  the  Food  Quality  Protection 
Act. 

E.  Safety  Determination 

1.  U.S.  population.  — i.  Chronic 
dietary  exposure  and  risk  adult  sub- 
populations.  The  results  of  the  chronic 
dietary  exposure  assessment  described 
above  demonstrate  that  estimates  of 
chronic  dietary  exposure  for  all  existing, 
pending  and  proposed  uses  of 
pyriproxyfen  are  well  below  the  chronic 
RfD  of  0.35  mg/kg  bw/day.  The 
estimated  chronic  dietary  exposure  from 
food  for  the  overall  U.S.  population  and 
many  non-child/infant  subgroups  is 
from  0.002123  to  0.003884  mg/kg  bw/ 
day,  0,607  to  1.100%  of  the  RfD. 
Addition  of  the  small  but  worse  case 
potential  chronic  exposure  from 
drinking  water  (calculated  above) 
increases  exposure  by  only  4.57  x  10-* 
mg/kg  bw/day  and  does  not  change  the 
maximum  occupancy  of  the  RfD 
significantly  Generally,  the  Agency  has 
no  cause  for  concern  if  total  residue 
contribution  is  less  than  100%  of  the 
RfD.  Valent  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  the  overall  U.S.  Population  or 
any  non-child/infant  subgroups  from 
aggregate,  ohronic  dietary  exposure  to 
pyriproxyfen  residues. 

ii.  Acute  dietary  exposure  and  risk 
adult  sub-populations.  No  acute  dietary 
endpoint  and  dose  were  identified  in 
the  toxicology  data  base  for 
pyriproxyfen;  therefore,  it  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
overall  U.S.  population  or  any  non- 
child/infant  subgroups  from  aggregate, 
acute  dietary  exposure  to  pyriproxyfen 
residues.  / 

iii.  Non-dietary  exposure  and 
aggregate  risk  adult  sub-populations. 
Acute,  short  term,  and  intermediate 
term  dermal  and  inhalation  risk 
assessments  for  residential  exposure  are 
not  required  due  to  the  lack  of 
significant  toxicological  effects 
observed.  The  results  of  a  chronic 
residential  post-application  exposure 
and  risk  assessment  for  pet  collar  uses 
demonstrate  that  potential  risks  from 
pet  collar  uses  do  not  exceed  the 
Agency's  level  of  poncern.  The 
estimated  chronic  term  MOE  for  adults 
was  430.000. 

2.  Infants  and  children  —  i.  Safety 
factor  for  infants  and  children.  In 
assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  pyriproxyfen,  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  margin  of  safety,  up 
to  10-fold,  for  added  protection  for 
infants  and  children  in  the  case  of 
threshold  effects  unless  EPA  determines 
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that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children. 

The  toxicological  data  base  for 
evaluating  pre-natal  and  post-natal 
toxicity  for  pyriproxyfen  is  complete 
with  respect  to  current  data 
requirements.  There  are  no  special 
prenatal  or  postnatal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  or  the  2- 
generation  reproductive  toxicity  study 
in  rats.  Valent  concludes  that  reliable 
data  support  use  of  the  standard  100- 
fold  imcertainty  factor  and  that  an 
additional  uncertainty  factor  is  not 
needed  for  pyriproxyfen  to  be  further 
protective  of  infants  and  children. 

ii.  Chronic  dietary  exposure  and  risk 
infants  and  children.  Using  the 
conservative  exposure  assiunptions 
described  above,  the  percentage  of  the 
RfD  that  will  be  utilized  by  chronic 
dietary  {food  only)  exposure  to  residues 
of  pyriproxyfen  ranges  from  0.002601 
mg/kg  bw/day  for  nuirsing  infants,  up  to 
0.007438  mg/kg  bw/day  for  children  (1 
to  6  years  of  age),  0.743  to  2.125%  of  the 
RfD,  respectively.  Adding  the  worse 
case  potential  incremental  exposure  to 
infants  and  children  from  pyriproxyfen 
in  drinking  water  (1.6  x  10-'  mg/kg  bw/ 
day)  does  not  materially  increase  the 
aggregate,  chronic  dietary  exposure  and 
only  increases  the  occupancy  of  the  RfD 
by  0.0046%  to  2.130%  for  Children  (1 
to  6  years  of  age).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Valent  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 


aggregate,  chronic  dietary  exposure  to 
pyriproxyfen  residues. 

iii.  Acute  dietary  exposure  and  risk 
infants  and  children.  No  acute  dietary 
endpoint  and  dose  were  identified  in 
the  toxicology  data  base  for 
pyriproxyfen;  therefore,  Valent  believes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate,  acute  dietary 
exposure  to  pyriproxyfen  residues. 

iv.  Non-dietary  exposure  and 
aggregate  risk  infants  and  children. 
Acute,  short  term,  and  intermediate 
term  dermal  and  inhalation  risk 
assessments  for  residential  exposure  are 
not  required  due  to  the  lack  of 
significant  toxicological  effects 
observed.  The  results  of  a  chronic 
residential  post-application  exposure 
and  risk  assessment  for  pet  collar  uses 
demonstrate  that  potential  risks  from 
pet  collar  use$  do  not  exceed  the 
Agency's  level  of  concern.  The 
estimated  chronic  term  MOE  for 
children  was  61,000. 

F.  International  Tolerances 

There  are  no  presently  existing  Codex 
maximum  residue  levels  (MRLs)  for 
pyriproxyfen. 

IFR  Doc.  02-13810  Filed  6-^-02;  8:45  am) 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0089;  FRL-7181-5] 

Avermectin;  Receipt  of  Application  for 
Emergency  Exemption  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  California 
EPA,  Department  of  Pesticide 
Regulation,  to  use  the  pesticide 
avermectin  (CAS  No.  717517-41-2)  to 
treat  up  to  3,000  acres  of  basil  to  control 
leafminer.  The  Applicant  proposes  a  use 
which  has  been  requested  in  3  or  more 
previous  years,  and  a  petition  for 
tolerance  has  not  yet  been  submitted  to 
the  Agency. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0089,  must  be 
received  on  or  before  June  20.  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure, 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  ID  number 
2002-0089  in  the  subject  line  on  the 
first  page  of  yoiu  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
BarbcU'a  Madden,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-6463;  fax  number:  (703)  308-5433; 
e-mail  address:  sec-18- 
mailbox@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  under  section  18 
of  FIFRA.  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Categories 

NAICS  Codes 

Examples  of  Potentially  Affected  Entities 

State  government 

9241 

State  agencies  ttiat  petition  EPA  for  section  18  pesticide  exemption 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of  • 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions. 
Since  other  entities  also  may  be 
interested,  the  Agency  has  not 


attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  conslilt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 


the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0089.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
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ireceived  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.ll9,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

1 1  You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0089  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  /n  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Dp  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0089.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 

)epository  Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 


II.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  California  EPA, 
Department  of  Pesticide  Regulation  has 
requested  the  Administrator  to  issue  a 


specific  exemption  for  the  use  of 
avermectin  on  basil  to  control  leafrniner. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

As  part  of  this  request,  the  Applicant 
asserts  that  during  the  months  of  July 
through  September  of  1997,  a  severe 
leafrniner  infestation  impacted  the 
major  basil  growing  areas  of  California. 
It  is  anticipated  this  year  that  if 
environmental  conditions  do  not 
change,  the  basil  growers  will 
experience  the  same  if  not  worse 
leafminer  pest  problem. 

Basil  is  grown  next  to  various 
vegetable  crops  that  serve  as  host  plants 
for  leafminers.  During  the  harvesting  of 
these  various  vegetable  crops, 
leafminers  will  migrate  to  the  adjacent 
basil  crop  that  also  serves  as  an  ideal 
host  crop.  Basil  growers  do  not  have  an 
effective  registered  pesticide  to  control 
leafminers.  Without  avermectin  net 
revenues  are  estimated  at  a  loss  of  $195 
per  acre.  With  the  use  of  avermectin  net 
revenues  are  estimated  to  be  $18  per 
acre. 

The  Applicant  proposes  to  make  no 
more  than  two  applications  per  single 
cutting  and  no  more  than  3  to  6 
applications  can  be  made  per  cropping 
season.  Between  0.01  lbs  to  0.02  lbs 
active  ingredient  may  be  applied  per 
acre.  A  maximum  of  0.06  lbs  active 
ingredient  can  be  applied  per  acre  per 
year.  Avermectin,  formulated  as  a  2.0% 
emulsifiable  concentrate  will  be  applied 
to  no  more  than  3,000  acres  of  basil 
from  July  1,  2002,  until  October  30, 
2002,  in  California.  If  the  maximum 
number  of  acres  (3,000)  were  treated  at 
the  maximum  application  rate  (0.06  lbs) 
than,  a  total  of  180  lbs  of  avermectin 
could  be  applied. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  a  use 
which  has  been  requested  in  3  or  more  • 
previous  years,  and  a  petition  for 
tolerance  has  not  yet  been  submitted  to 
the  Agency.  The  notice  provides  an 
opportunity  for  public  comment  on  the 
application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  specific  exemption 
requested  by  the  California  EPA, 
Department  of  Pesticide  Regulation. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 
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Dated:  May  22.  2002 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
[FR  Doc.  02-13524  Filed  6-4-02;  8:45  am) 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7224-4] 

Notice  of  Web-Based  Availability  for 
Public  Comments  to  the  EPA  White 
Paper  Regarding  Options  for 
Addressing  Boutique  Fuels  in  the 
Longer  Term 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Web-based  availability 
for  public  review  of  comments  received 
in  response  to  an  EPA  White  Paper 
"Study  of  Unique  Gasoline  Fuel  Blends 
(Boutique  Fuels),  Effects  on  Fuel  Supply 
and  Distribution  and  Potential 
Improvements'  (EPA420-P-01-004); 
hereafter  referred  to  as  "White  Paper". 
The  "white  paper"  explores  a  niunber  of 
options  for  addressing  boutique  fuels  in 
the  longer  term. 

SUMMARY:  The  President's  National 
Energy  Policy  issued  on  May  17,  2001, 
directed  EPA  to  *  *  *  study 
opportunities  to  maintain  or  improve 
the  environmental  benefits  of  state  and 
local  "boutique"  clean  fuel  programs 
while  exploring  ways  to  increase  the 
flexibility  of  the  fuels  distribution 
infrastructure,  improve  fungibility,  and 
provide  added  gasoline  market 
liquidity  *  *   *. 

In  response  to  this  directive,  EPA 
prepared  a  report  that  discusses  the 
actions  that  EPA  will  take  in  the  near 
term  to  ensure  a  smoother  transition 
from  winter  to  sxmmier  grade 
reformulated  gasoline  (RFG).  That 
report,  entitled:  "Study  of  Boutique 
Fuels  and  Issues  Relating  to  Transition 
from  Winter  to  Summer  Gasoline"  was 
sent  to  the  P>resident  and  made  publicly 
available.  Based  on  the  finding  of  the 
Transition  Report,  EPA  recently 
completed  several  actions  including 
elimination  of  cumbersome  blendstock 
accounting  provisions,  modifying 
regulations  dealing  with  previously 
certified  gasoline  and  issuing 
enforcement  guidance  concerning  initial 
tank  turnover  testing  tolerance. 

In  addition,  EPA  prepared  a  White 
Paper,  entitled:  "Study  of  Unique 
Gasoline  Fuel  Blends  ("Boutique 
Fuels"),  Effects  on  Fuel  Supply  and 
Distribution  and  Potential 
Improvements,"  that  addressed 
boutique  fuels  in  the  longer  term  and 


explored  a  number  of  options  that  could 
reduce  the  total  number  of  fuels  and  lay 
the  groundwork  for  further  study.  EPA 
continues  to  review  the  public 
comments  received  regarding  the  White 
Paper  and  will  consider  appropriate 
further  actions.  Today  EPA  is 
announcing  the  web-based  availability 
of  public  comments  received  in 
response  to  the  White  Paper,  "Study  of 
Unique  Gasoline  Fuel  Blends 
("Boutique  Fuels"),  Effects  on  Fuel 
Supply  and  Distribution  and  Potential 
Improvements." 

EPA  is  publishing  this  notice  of 
availability  of  public  comments  on  the 
White  Paper.  The  White  Paper,  as  well 
as  the  Study  of  Boutique  Fuels  and 
Issues  Relating  to  Transition  from 
Winter  to  Summer  Gasoline,  are  both 
available  in  the  public  docket  A-2001- 
20.  The  docket  is  located  at  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Room  1500.  Washington,  DC 
20460.  The  telephone  nimiber  of  the 
docket  office  is  (202)  260-7548. 

The  public  comments  will  be  made 
available  through  EPA's  Regulatory 
Public  Access  System  (RPAS)  at  http:// 
www.epa.gov/rpas.  The  docket  ID  is 
OAR-2002-0003  and  the  public 
comments  are  numbered  OAR-2002- 
0003-0050  through  OAR-2002-0003- 
0081. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
Gustafson,  Office  of  Air  Quality  and 
Transportation.  (202)  564-2224,  or  by  e- 
mail  at  gastafson.kurt®epa.gov. 

Dated:  May  30.  2002. 
Margo  T.  Oge, 

Director,  Office  of  Transportation  and  Air 
Quality.  Environmental  Protection  Agency. 
[FR  Doc.  02-14042  Filed  6-4-02;  8:45  am] 
BiujNG  CODE  eaeo-so-p 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

Date  and  Time:  The  special  meeting 
of  the  Board  will  be  held  at  the  offices 
of  the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  June  6,  2002,  from 
9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883^024.  TDD  (703)  883-4444. 


ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

•  May  2,  2002  (Open  and  Closed) 

B.  Reports 

•  FCS  Building  Association's 
Quarterly  Report 

•  Corporate  Approvals 

•  Conditions  and  Trends  in  the 
McLean  Field  Office  Portfolio 

•  Overview  of  the  2002  Farm  Bill 

•  Quarterly  Report  on  Strategic  Plan 
Goals 

Gosed* 

•  Review  of  the  FCS  Building 
Association's  Audit 

•Session  Closed-Exempt  pursuant  to  5 
U.S.C.  552b(c)(8). 

Dated:  May  31.  2002. 
Kelly  Mikel  Williams, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  02-14121  Filed  5-31-02;  4:10  pml 

BILUNG  CODE  670S-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011671-006. 

Title:  Italia/CP  Ships  Space  Charter 
and  Sailing  Agreement. 

Parties:  Italia  di  Navigazione,  S.p.A., 
Contship  Containerlines,  Lykes  Lines 
Limited,  LLC,  TMM  Lines  Limited,  LLC. 

Synopsis:  The  proposed  modification 
expands  the  geographic  scope  of  the 
agreement  to  include  ports  in  Mexico 
and  Central  America  and  on  the  north 
coast  of  South  America.  The 
modification  also  revises  the  space 
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allocations  among  the  parties.  The 
parties  request  expedited  review. 

Agreement  No.:  011807. 

Title:  SNL/HASCO  Cross  Space 
Charter  and  Sailing  Agreement. 

Parties:  Sinotrans  Container  Lines 
Co.,  Ltd..  Shanghai  Hai  Hua  Shipping 
Co.,  Ltd. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  charter  vessel 
space  to  and  from  each  other  in  the 
trade  between  the  People's  Republic  of 
China  (including  Hong  Kong),  Korea, 
and  Japan,  on  the  one  hand,  and  the 
U.S.  Pacific  Coast,  on  the  other  hand. 

Agreement  No.:  201006-003. 
Title:  New  Orleans-Ceres  Gulf  Lease 
Agreement. 
Parties:  Board  of  Commissioners  of 

Ie  Port  of  New  Orleans,  Ceres  Gulf,  Inc. 
Synopsis:  The  amendment  provides 
r  a  month  to  month  occupancy  with 
no  specific  termination  date,  although  it 
is  expected  that  Ceres  Gulf  will  leave 
the  premises  before  March  31,  2003. 

Agreement  No.:  201114-002. 
Title:  Oakland/Evergreen  Terminal 
IjJse  Agreement. 

Parties:  City  of  Oakland,  Board  of  Port 
Commissioners,  Evergreen  Marine  Corp. 
(Taiwan)  Ltd.,  Lloyd  Triestino  di 
Navigazione  S.p.A.,  Hatsu  Marine  Ltd. 

Synopsis:  The  amendment  adds  Hatsu 
Marine  Ltd.  as  a  party  to  the  agreement. 

Agreement  No. :  201 1 36. 

Title:  Palm  Beach/ITG  Vegas  Lease 
Emd  Operating  Agreement. 

Parties:  Port  of  Palm  Beach  District, 
ITG  Vegas,  Inc. 

Synopsis:  The  agreement  provides  for 
the  lease  of  office  space  and  passenger 
vessel  berthing  rights.  The  agreement 
runs  through  December  31,  2007. 

By  Order  of  the  Federal  Maritime 
'.  ommission. 

Dated;  May  31,  2002. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-14083  Filed  6^-02;  8:45  am) 

MLUNQ  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  16747NF. 

Name:  Ambert  Inc.  dba  African 
Express  Lines. 

Address:  249  Merrifield  Avenue, 
Oceanside,  NY  11572. 

Date  Revoked:  May  12,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number: '[3354F. 

Name:  Binex  Line  Corp. 

Address:  21818  S.  Wihnington 
Avenue,  Suite  404,  Long  Beach,  CA 
90810. 

Date  Revoked:  May  17,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4647F. 

Name:  Brian  Leslie  Scheele  dba 
Southern  Cross  Shipping  Co. 

Address:  2200  Severn  Avenue,  Q-105, 
Metairie,  LA  70001. 

Date  Revoked:  March  30,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17525F. 

Name:  Faour  International  Co. 

Address:  1971  W.  Fifth  Avenue,  Suite 
2,  Columbus,  OH  43212. 

Date  Revoked:  May  17,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4066F. 

Name:  Maracargo  Inc. 

Address:  7700  NW..  79th  Place,  Suite 
#1,  Miami,  FL  33166. 

Date  Revoked:  May  2,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3651N  and  3651F. 


Name:  Puma  Express,  Inc. 

Address:  840  Dillon  Drive,  Wood 
Dale,  IL  60191. 

Date  Revoked:  April  3.  2002  and  April 
24, 2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  4652NF. 

Name:  Smith  &  Johnson  International 
Logistic  Services,  Inc. 

Address:  868  Elston  Street,  Rahway, 
NJ  07065. 

Date  Revoked:  May  9,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  3880F. 

Name:  Southern  Cargo  Logistics  Inc. 

Address:  3119  Spring  Glen  Road, 
#108.  Jacksonville,  FL  32207 

Date  Revoked:  May  11,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3598NF. 

Name:  Ventana  Overseas  Cargo,  Inc. 

Address:  153-63  Rockaway  Blvd.. 
Jamaica,  NY  11434. 

Date  Revoked:  September  19,  2001. 

Reason:  Failed  to  maintain  valid 
bonds. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  02-14085  Filed  6-4-02;  8:45  ami 

BILLING  CODE  673O-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License;  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License  No. 


12279N 
4427F  .. 
4257N  .. 


Name/Address 


Date  reissued 


April  12.  2002. 


Frontrunner  Worldwide,  Inc.,  215W  Diehl  Road,  Napervllle. 

IL  60563. 
Pegasus  Transair,  Inc.,  612  East  Dallas  Road,  Suite  100,  i  March  30.  2002. 

Grapevine.  TX  76099. 
Road  Runner  International,  Inc.,  dba  International  Delivery 

Systems,  1021  Stuyvesant  Avenue.  Union,  NJ  07083. 


March  2,  2002. 
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Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  02-14084  Filed  &-4-02:  8:45  am) 

BILLING  COOE  e730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicant 

Notice  is  hereby  given  that  the 
following  applicant  has  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicant  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicant: 

GSA  Shipping.  Inc.,  500  W.  140th 
Street,  Gardena,  CA  90248.  Officers: 
Marq  Shim,  President  (Qualifying 
Individual),  John  Kim.  General  Manager. 

Dated:  May  31.  2002. 
Bryant  L.  VanBralde. 

Secretary. 

[FR  Doc.  02-14086  Filed  6-^M)2;  8:45  am] 

WLUNO  COOE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

National  Healthcare  Disparities  Report 
Measures  and  Candidate  Data  Sets- 
Request  for  Nominations 

agency:  The  Agency  for  Healthcare 
Research  and  Quality  (AHRQ).  HHS. 
ACTION:  Request  for  Nominations. 

SUMMARY:  AHRQ  invites  nominations  of 
measures  and  candidate  data  sets  for 
inclusion  in  the  National  Healthcare 
Disparities  Report.  (NHDR). 
DATES:  Nominations  should  be 
submitted  bv  August  5.  2002  in  order  to 
be  considered  for  the  NHDR.  AHRQ  will 
not  reply  to  individual  nominations,  but 
will  consider  all  nominations  during  the 
report  development  process. 

ADDRESSES:  The  nominations  should  be 
submitted  to  Sari  Siegel,  Center  for 
Primary  Care  Research,  AHRQ,  6010 


Executive  Boulevard.  Suite  201, 
Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  Sari 
Siegel,  Center  for  Primary  Care 
Research.  AHRQ,  6010  Executive 
Boulevard.  Suite  200,  Rockville,  MD 
20852.  Phone:  (301)  5946373;  FAX: 
(301)  5943721.  E-mail:  ssiegel@ahrq.gov. 

Arrangement  for  Public  Inspection: 
All  nominations  will  be  available  for 
public  inspection  at  the  Center  for 
Primary  Care  Research,  telephone  (301) 
594-6373,  weekdays  between  8:30  a.m. 
and  5  p.m.  (Eastern  time). 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  FY  2003,  AHRQ  is  required  to 
submit  to  the  Congress  the  first  annual 
report  on  prevailing  disparities  in  health 
care.  AHRQ's  authorizing  legislation 
requires  that  the  Director  prepare  and 
annually  submit  to  the  Congress  a  report 
regarding  prevailing  disparities  in 
health  care  delivery  as  it  relates  to  racial 
factors  and  socioeconomic  factors  in 
priority  populations.  The  legislation 
further  specifies  that  priority 
populations  include:  Low  income 
groups;  minority  groups;  women; 
children;  the  elderly;  and  individuals 
with  special  health  care  needs, 
including  individuals  with  disabilities 
and  individuals  who  need  chronic  care 
or  end-of-life  care.  The  first  NHDR  will 
focus  on  health  care  disparities  for  these 
groups  compared  to  other  Americans 
with  respect  to  access  to  and  quality  of 
care. 

This  effort  will  be  implemented  in 
partnership  with  other  Agency  and 
Department  projects  to  ensure  synergy 
with  existing  efforts,  including.  Healthy 
People  2010,  HHS  survey  integration 
priorities  and  the  AHRQ  National 
Healthcare  Quality  Report.  The  report 
will  provide  answers  on  a  national  basis 
to  critical  questions  about  disparities  in 
health  care  and  will  permit  the 
development  of  a  more  complete  picture 
of  health  care  in  America,  including 
who  has  access  to  care  and  how  good  is 
the  care  received.  The  NHDR  provides 
an  important  opportunity  for  the 
Department  of  Health  and  Human 
Services  to  further  its  long-term 
commitment  to  identifying  and  reducing 
avoidable  disparities  in  health  care. 

2.  Purpose 

The  purpose  of  this  Federal  Register 
notice  is  to  encourage  submission  of 
measures  and  candidate  data  sets  for 
inclusion  in  the  NHDR.  The  AHRQ  will 
review  nominations  and  supporting 
information  and  determine  which 
measures  and  data  sets  will  be  included 
in  the  NHDR,  seeking  additional 
information  as  appropriate. 


Dated:  May  29,  2002. 
Carolyn  M.  Clancy, 
Acting  Director. 

IFR  Doc.  02-14002  Filed  6-4-02:  8:45  am] 
BtLLING  COOE  41M-WMII 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qucdity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Data  System  for 
Organ  Procurement  and 
Transplantation  Network  and 
Associated  Forms  (OMB  No.  0915- 
0157):  Revision 

Section  372  of  the  Public  Health 
Service  (PHS)  Act  requires  that  the 
Secretary,  by  contract,  provide  for  the 
establishment  and  operation  of  an  Organ 
Procurement  and  Transplantation 
Network  (OPTN).  The  OPTN.  amoi^ 
other  responsibilities,  operates  and 
maintains  a  national  waiting  list  of 
individuals  requiring  organ  transplants, 
maintains  a  computerized  system  for 
matching  donor  organs  with  transplant 
candidates  on  the  waiting  list,  and 
operates  a  24-hour  telephone  service  to 
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facilitate  matching  organs  with 
.individuals  included  in  the  list. 
1 1  Data  for  the  OPTN  data  system  are 
collected  from  transplant  hospitals, 
organ  procurement  organizations,  and 
tissue-typing  laboratories.  The 
information  is  used  to  match  donor 
organs  with  recipients,  to  monitor 
compliance  of  member  organizations 
with  OPTN  rules  and  requirements,  and 
to  report  periodically  on  the  clinical  and 
scientific  status  of  organ  donation  and 


transplantation  in  this  country.  Data  are 
used  in  the  development  and  revision  of 
OPTN  rules  and  requirements,  operating 
procedures,  and  standards  of  quality  for 
organ  acquisition  and  preservation, 
some  of  which  have  provided  the 
foundation  for  development  of  Federal 
regulations.  The  practical  utility  of  the 
data  collection  is  further  enhanced  by 
requirements  that  the  OPTN  data  must 
be  made  available  without  restriction  for 
use  by  OPTN  members,  the  Scientific 

Estimates  of  Annualized  Hour  Burden 


Registry  of  Transplant  Recipients,  the 
Department  of  Health  and  Human 
Services,  and  others  for  evaluation, 
research,  patient  information,  and  other 
important  purposes. 

Revisions  in  the  28  data  collection 
forms  are  intended  to  clarify  existing 
questions,  to  provide  additional  detail 
and  categories  to  avoid  confusion  and 
be  more  inclusive,  to  remove  obsolete 
data,  and  to  comply  with  requests  for 
more  complete  and  precise  data. 


Form 


Cadaver  Donor  Registration  

Death  referral  data 

Living  Donor  Registration  

Living  Donor  Follow-up 

Donor  Histocompatibility  

Recipient  Histocompatibility 

Heart  Candidate  Registration  

Lung  Candidate  Registration  

Heart/Lung  Candidate  Registration 

Thoracic  Registration 

Thoracic  Follow-up 

Kidney  Candidate  Registration  

Kidney  Registration 

Kidney  Follow-up*  

Liver  Candidate  Registration  

Uver  Registration 

Liver  Follow-up 

Kidney/Pancreas  Candidate  Registration  . 
Kidney/Pancreas  Registration  (new  form) 
Kidney/Pancreas  Follow-up  (new  form) .... 

Pancreas  Candidate  Registration 

Pancreas  Registration 

Pancreas  Follow-up  

Intestine  Candidate  Registration 

Intestine  Registration 

Intestine  Follow-up 

Immunosuppression  Treatment  

Immunosuppression  Treatment  Follow-up 
Post  Transplant  Malignancy  


Number  of 
respondents 


Total 


59 

59 

668 

668 

156 

156 

140 

75 

81 

140 

140 

242 

242 

242 

120 

120 

120 

138 

138 

136 

138 

138 

138 

38 

38 

38 

668 

668 

668 


Responses 
per  respondents 


170 
12 
11 
16 
86 

161 

26 

29 

2 

29 

168 

108 
62 


Total 
responses 


883 


97 

44 
276 

14 
7 

51 
7 
4 

12 
6 
3 
9 

39 

259 

8 


10,030 
708 

7,348 
10,688 
13,416 
25,116 

3.640 

2,175 
162 

4,060 
23,520 
26.136 
15,004 
107,448 
11.640 

5,280 
33,120 

1,932 


Hours 
per  response 


Total 
burden  hours 


7,038 

9DO 

552 

1.656 

228 

114 

342 

26,052 

173.012 

5,344 


517,693 


0.3 
10 
0.2 
0.1 
0.1 
0.1 
0.3 
0.3 
0.3 
0.3 
0.2 
0.2 
0.3 
0.2 
0.2 
0.4 
0.3 
0.2 
0.4 
0.3 
0.2 
0.3 
0.2 
0.2 
0.2 
0.2 
0.025 
0.025 
0.05 


•Includes  an  estimated  10,000  kidney  transplant  patients  transplanted  prior  to  the  initiation  of  the  data  system. 


3,009  00 

7,080.00 

1.469.60 

1,068.80 

1,341,60 

2.511.60 

1 ,092  00 

652  50 

48.60 

1,218.00 

4,704.00 

5.227.20 

4.501  20 

21,489.60 

2.328.00 

2.112.00 

9,936.00 

386.40 

386  40 

2,111.40 

193.20 

165  60 

331.20 

45.60 

22.80 

68.40 

651.30 

4,325.30 

267.20 


78,744.50 


Send  comments  to  Susan  G.  Queen, 
'h.D.,  HRSA  Reports  Clearance  Officer, 
Room  11-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  May  30,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-14020  Filed  6-4-02;  8:45  am) 

BILUNG  COOE  4165-1fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resourcss  and  Services 
Administration 

« 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 


review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Health  Education 
Assistance  Loan  (HEAL)  Program: 
Lender's  Application  for  Insurance 
Claim  Form  and  Request  for  Collection 
Assistance  Form  (OMB  No.  0915- 
0036)— Extension 

The  HEAL  program  ensures  the 
availability  of  funds  for  loans  to  eligible 
students  who  desire  to  borrow  money  to 
pay  for  their  educational  costs.  The 
HEAL  lenders  use  the  Lenders 
Application  for  Insurance  Claim  to  • 
request  payment  fi-om  the  Federal 
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Government  for  federally  insured  loans 
lost  due  to  borrowers  death,  disability, 
bankruptcy,  or  default.  The  Request  for 

Form 


Collection  Assistance  form  is  used  by 
HEAL  lenders  to  request  federal 
assistance  with  the  collection  of 


delinquent  payments  from  HEAL 
borrowers. 
The  burden  estimates  are  as  follows: 


Lender's  Application  for  Insurance  Claim 
Request  for  Collection  Assistance 

Total  Burden  


Numt>er  of 
respondents 


20 
20 


20 


Responses 
per  respond- 
ent 


75 
1.260 


Total 
responses 


1,500 
25.200 


26.700 


Hours  per 
response 


.50 
.167 


Total  burden 
hours 


750 
4.208 


4.958 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235.  Washington, 
D.C.  20503. 

Dated:  May  30.  2002. 
Jane  M.  Harrison. 

Director,  Division  of  Policy  Review  and 
.Coordination. 
[FR  Doc.  02-14021  Filed  6-4-02;  8:45  ami 

BILUNG  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Small  Rural  Hospital  Improvement 
Grant  Program 

agency:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 
ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  are  being 
accepted  for  grants  to  small  rural 
hospitals  to  help  them  do  any  or  all  of 
the  following:  (1)  Pay  for  costs  related 
to  the  implementation  of  prospective 
payment  systems  (PPS),  (2)  comply  with 
provisions  of  the  Health  Insiu'ance 
Portability  and  Accountability  Act 
(HIPAA)  of  1996,  and  (3)  redude 
medical  errors  and  support  quality 
improvement. 

Name  of  Grant  Program:  Small  Rural 
Hospital  Improvement  Grant  Program. 

Program  Authorization:  Section 
1820(g)(3)  of  the  Social  Security  Act  and 
the  Departments  of  Labor,  HHS, 
Education  and  Related  Agencies 
Appropriations  Act  of  2002  (Pub.  L.107- 
116). 

Amount  of  Funding  Available: 
Approximately  $15.0  million  will  be 
available  for  grants  in  fiscal  year  2002. 

Eligible  Applicants:  All  small  rural 
hospitals  located  in  the  fifty  States  and 


Territories,  including  faith-based 
hospitals.  For  the  purpose  of  this 
program,  (1)  small  is  defined  as  49 
available  beds  or  less,  as  reported  on  the 
hospital's  most  recently  filed  Medicare 
Cost  Report,  (2)  rural  is  defined  as 
located  outside  a  Metropolitan 
Statistical  Area  (MSA)  or  located  in  a 
rural  census  tract  of  a  MSA  as 
determined  under  the  Goldsmith 
Modification,  and  (3)  hospital  is  defined 
as  a  non-Federal,  short-term,  general 
acute  care  facility.  A  list  of  eligible 
hospitals,  approximately  1265,  can  be 
found  at  http:// 
www.ruralhealth.hrsa.gov/ship.htm. 

Funding  Criteria:  To  help  facilitate 
the  awards  process,  eligible  hospitals 
are  asked  to  submit  a  brief  letter  of 
application  to  their  State  Office  of  Rural 
Health  (SORH)  that  describes  their  need, 
and  intended  use  and  expenditure  of 
grant  funds,  in  turn,  the  SORH  will 
prepare  and  submit  a  single  grant 
application  (PHS  Form  5161)  to  HRSA 
on  behalf  of  all  hospital  applicants.  An 
award  will  be  made  to  each  State  based 
on  the  total  number  of  applicants  in  that 
State.  Grantee  hospitals  will  receive 
their  award  from  the  SORH.  If  a  State 
chooses  not  to  join  in  this  Federal-State 
partnership,  eligible  hospitals  may 
submit  a  grant  application  (PHS  Form 
5161)  directly  to  HRSA. 

It  is  anticipated  that  all  eligible 
hospitals  will  apply  for  this  grant 
program,  which  would  result  in  awards 
of  about  $11,000  per  hospital.  It  is 
expected  that  most  of  these  grant  funds 
will  be  used  to  purchase  technical 
assistance,  services,  training  and 
information  technology.  To  help 
maximize  purchasing  power  through 
economies  of  scale,  eligible  grantees  are 
strongly  encouraged  to  organize 
themselves  into  consortiiuns  and  pool 
their  grant  funds  for  the  purchase  of 
these  services.  SORHs  may  help  their 
eligible  hospitals  form  consortiums  and 
also  purchase  the  goods  and  services 
they  need. 

Funding  will  be  available  for  a  single 
year  followed  by  yearly  renewals,  with 
funding  contingent  upon:  (a)  availability 
of  Federal  funds,  and  (b)  satisfactory 


performance  by  the  grantee.  The  SORH 
may  charge  up  to  five  percent  to  the 
grants  to  cover  its  administrative  costs. 

Review  Criteria:  Applications  will  be 
evaluated  on  the  extent  to  which  they: 
(1)  Are  responsive  to  the  requirements 
and  purposes  of  this  program.  (2) 
describe  need  and  strategies  to  address 
those  needs,  and  (3)  propose  an 
allowable  use  of  the  grant  funds.  Further 
description  of  the  review  criteria  is 
contained  in  the  program  guidance. 

Requesting  Applications:  The 
application  and  program  guidance  may 
be  downloaded  via  the  Web  at  http:// 
www.ruralhealth.hrsa.gov/ship.htm. 
Hard  copies  of  the  application  and 
program  guidance  are  available  from: 
HRSA  Grants  Application  Center, 
Grants  Management  Officer,  901  Russell 
Avenue,  Suite  450.  Gaithersburg,  MD 
20879.  Phone  (877)  477-2123,  e-mail 
hrsagac@hrsa.gov.  Request  CFDA 
#93.301. 

Submitting  Applications:  All  hospital 
applications  must  be  submitted  to  the 
appropriate  SORH  in  hard  copy  and 
postmarked  before  5  PM  EDT  on  June 
21.  2002.  All  SORH  applications  must 
be  submitted  in  hard  copy  and 
postmarked  before  5  PM  EDT  on  July  19. 
2002  to  the  HRSA  Grants  Application 
Center,  Grants  Management  Officer,  901 
Russell  Avenue,  Suite  450, 
Gaithersburg.  MD  20879. 

Program  Contact  Person:  Jerry 
Coopey,  Office  of  Rural  HeaJth  Policy, 
HRSA,  Rm.  9A-55,  Parklawn  Bldg,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Phone  (301) 443-0835,  Fax (301)  443- 
2803,  e-mail  icoopey@hrsa.gov 

Paperwork  Reduction  Act:  The 
application  for  this  grant  program  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0925-0001. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.301. 

This  program  is  not  subject  to  the 
Public  Health^ystems  Reporting 
Requirements. 

Executive  Order  12372:  This  program 
has  been  determined  to  be  a  program 
that  is  subject  to  the  provisions  of 
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Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
Programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  imder  this  notice  will  contain 
a  listing  of  States  that  have  chosen  to  set 
up  such  a  review,  system  and  will 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  SPOC  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date.  [See  Executive  Order  12372  and  45 
CFR  part  100  for  a  description  of  the 
review  process  and  requirements.) 

Dated:  May  14,  2002. 
Elizabeth  M.  Duke. 

Administrator. 

[FR  Doc.  02-14166  Filed  6-4-02;  8:45  am) 

MLLING  CODE  4165-1$-P 


Adult  study 


Chicago 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

The  Persistent  Effects  of  Treatment 
Studies  (PETS )—(OMB  No.  0930-0202, 
revision) — SAMHSA's  Center  for 
Substance  Abuse  Treatment  (CSAT)  is 
requesting  an  extension  and  revision  of 
OMB  approval  to  allow  for  completion 
of  data  collection  in  two  studies  being 
conducted  under  the  PETS  program. 
CSAT  has  developed  PETS  as  a  family 
of  coordinated  studies  that  evaluates  the 
outcomes  of  drug  and  alcohol  treatment 
received  through  a  wide  range  of 
publicly  funded  programs.  Populations 
being  studied  are  diverse  in  the  nature 
and  severity  of  their  substance  abuse 
and  in  their  personal  characteristics  and 
cfrcumstances.  The  conceptual 
underpinning  of  the  PETS  studies  is  a 
recognition  that  substance  abuse 
disorders,  while  variable  in  their 
manifestations,  are  often  chronic  and 
prone  to  relapse.  PETS  focuses  on  the 
longitudinal  course  of  substance  abuse 
and  treatment.  While  most  previous 
outcome  studies  in  the  field  have 
examined  changes  taking  place  for  only 
several  months  after  a  particular 
treatment  episode,  PETS  looks  at 


outcomes  over  a  longer  time  period  of 
three  years  or  more.  In  the  context  of  the 
client's  life  history,  careful  attention  has 
been  given  to  the  stage  in  his  or  her 
experience  of  substance  abuse  and 
treatment  to  what  has  preceded  their 
current  treatment  episode,  and  to  any 
sequence  of  aftercare,  relapse,  and 
subsequent  treatment  that  may  follow. 

The  PETS  Chicago  study  continues 
data  collection  activities  initiated  under 
a  grant  to  local  investigators  as  part  of 
CSAT's  Target  Cities  project.  This  study 
will  collect  two-  to  six-year  treatment 
followup  data  on  a  sample  of  clients 
originally  assessed  for  treatment 
services  at  any  of  22  service  delivery 
units  on  Chicago's  West  Side.  An 
interview  72  months  after  admission  to 
treatment  is  being  added  for  one  of  the 
two  study  cohorts.  - 

The  PETS  Longer-term  Adolescent 
Study  builds  upon  CSAT's  adolescent 
substance  abuse  treatment  outcome 
studies  in  the  Adolescent  Treatment 
Models  (ATM)  and  Cannabis  Youth 
Treatment  (CYT)  grant  programs.  This 
study  includes  all  four  CYT  sites  and 
three  first-round  ATM  sites,  and  will 
collect  followup  interviews  for  as  long 
as  30  months  after  admission  to 
treatment.  The  extension  will  allow 
completion  of  data  collection  in  the  last 
three  sites. 

CSAT  is  conducting  these  studies  in 
order  to  develop  a  better  understanding 
of  the  longer-term  outcomes  for  adults 
and  adolescents  receiving  substance 
abuse  treatment  and  factors  that 
influence  these  outcomes.  The 
information  will  be  used  to  refine 
treatment  approaches  for  these 
populations.  The  tables  that  follow 
summarize  the  burden  for  the  one-year 
period  of  data  collection  for  which 
approval  will  be  sought. 


Number  of  respondents 


48-month 
interview 


15 


60-montti 
.  interview 


72-month 
interview 


229 


289 


Responses/re- 
spondent 


Burden/re- 
sponse 
(hours) 


Total  bur- 
den (hours) 


1.5 


801 


Adolescent  studies 

• 

Number  of  respondents 

Responses/re-        ^"I^„'yi^ 

Total 

24-month 

30-month 

^P^"*^-'              (« 

burden 
(hours) 

3  site  total  

30 

183 

1                 1.85 

395 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg,  Human  Resources 
and  Housing  Branch.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10235, 
Washington.  D.C.  20503. 

Dated:  May  28.  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

(FR  Doc.  02-14017  Filed  &-4-02;  8:45  am) 

BHJJNO  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  AAmlnistration 

Current  List  of  Latx>ratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  notice  listing  all 
currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
until  such  time  as  it  is  restored  to  full 
certification  imder  the  Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
internet  at  the  following  websites:  http:/ 
/workplace.samhsa.gov  and  http:// 
www.  drugfreeworkpIace.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 


"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimiun 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  Alhs,  WI  53227,  414-328- 
7840/800-877-7016,  (Formerly: 
Bayshore  Clinical  Laboratory). 
ACM  Medical  Laboratory,  Inc.,  160 
Elmgrove  Park,  Rochester,  NY  14624, 
716-429-2264. 
Advanced  Toxicology  Network.  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  901-794-5770/888-290- 
1150. 
Aegis  Analjrtical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400. 
Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-585-9000,  (Formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.). 
American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly,  VA 
20151,  703-802-6900. 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866/800-433-2750. 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783, 
(Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center). 
Clinical  Laboratory  Partners,  LLC,  129 
East  Cedar  St.,  Newington,  CT  06111, 
860-696-8115,  (Formerly:  Hartford 
Hospital  Toxicology  Laboratory). 
Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  800- 
445-6917. 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/417-269-3093,  (Formerly: 
Cox  Medical  Centers). 


Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL 
33913,  941-561-8200/800-735-5416. 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31602, 
912-244-4468. 
DrugProof,  Divison  of  Dynacare,  543 
South  Hull  St.,  Montgomery,  AL 
36103,  888-777-9497/334-241-0522, 
(Formerly:  Alabama  Reference 
Laboratories,  Inc.).- 
DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
206-386-2672/800-898-0180, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.). 
DrugScan,  Inc.,  P.O.  Box  2969,  1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310. 
Dynacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-451-3702/800- 
661-9876. 
ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  662-23&- 
2609. 
Express  Analytical  Labs,  3405  7th 
Avenue,  Suite  106,  Marion,  lA  52302, 
319-377-0500. 
Gamma-Dynacare  Medical 
Laboratories,*  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership.  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4,  519- 
679-1630. 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715.  608- 
267-6267. 
KroU  Laboratory  Specialists,  Ina,  1111 
Newton  St.,  Gretna.  LA  70053,  504- 
361-8989/800-433-3823,  (Formerly: 
Laboratory  Specialists,  Inc.). 
LabOne,  Inc.,  10101  Renner  Blvd., 
Lenexa,  KS  66219,  913-888-3927/ 
800-728-4064,  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.). 
Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Road, 
Houston,  TX  77040,  713-856-8288/ 
800-800-2387. 
Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437-4986, 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.). 
Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive, 
Research  Triangle  Park,  NC  27709, 
919-572-6900/800-833-3984, 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc..  A  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
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CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group). 
I  aboratory  Corporation  of  America 
Holdings,  10788  Roselle  Street,  San 
Diego,  CA  92121,  800-882-7272, 
(Formerly:  Poisonlab,  Inc.). 
I  aboratory  Corporation  of  America 
Holdings,  1120  Stateline  Road  West, 
Southaven,  MS  38671.  866-827-8042/ 
800-233-6339,  (Formerly:  LabCorp 
Occupational  Testing  Services,  Inc., 
MedExpress/National  Laboratory 
Center). 

Vlarshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734. 
l|lAXXAM  Analytics  Inc.,  *  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  iPl,  905-890-2555. 
(Formerly:  NOVAMANN  (Ontario) 
Inc.). 

\  [edical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Arlington  Ave.,  Toledo,  OH 
43699, 419-383-5213. 
MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D.  St.  Paul,  MN  55112, 
651-636-7466/800-832-3244. 
Medical  College  hospitals 
ietroLab-Legacy  Laboratory  Services, 
1 1225  NE  2nd  Ave.,  Portland,  OR 

97232,  503-413-5295/800-950-5295. 
Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  Minnesota  55417,  612- 
725-2088. 
» ational  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  661-322-4250/800-350-3515. 
Northwest  Drug  Testing,  a  division  of 
NWT  Inc.,  1141  E.  3900  South.  Sah 
Lake  City,  UT  84124,  801-293-2300/ 
800-322-3361,  (Formeriy:  NWT  Drug 
Testing,  North  West  Toxicology,  Inc.) 
(]ae  Source  Toxicology  Laboratory,  Inc., 
1705  Center  Street.  Deer  Park,  TX 
77536,  713-920-2559,  (Formerly: 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division;  UTMB 
Pathology-Toxicology  Laboratory). 
Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-687-2134. 
Pacific  Toxicology  Laboratories,  6160 
Variel  Ave..  Woodland  Hills,  CA 
91367,  818-598-3110/800-328-6942, 
(Formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory). 
Pathology  Associates  Medical 
Laboratories.  110  West  Cliff  Drive, 
Spokane,  WA  99204,  509-755-8991/ 
800-541-7891x8991. 
PharmChem  Laboratories,  Inc.,  4600  N. 
Beach,  Haltom  City,  TX  76137,  817- 
605-5300,  (Formeriy:  PharmChem 
Laboratories,  Inc.,  Texas  Division; 
•Harris  Medical  Laboratory). 


Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overiand  Park,  KS 
66210,  913-339-0372/800-821-3627. 
Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340, 
770-452-1590,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories). 
Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  800- 
842-6152,  (Moved  fi-om  the  Dallas 
location  on  03/31/01;  Formerly: 
SmithKline  Beecham  Clinical 
Laboratories,  SmithKline  Bio-Science 
Laboratories). 
Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristown.lPA  19403, 
610-631-4600/877-64^-2216, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories). 
Quest  Diagnostics  Incorporated,  506  E. 
State  Pkwy.,  Schaumburg,  IL  60173, 
800-669-6995/847-885-2010, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories). 
Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520/800-877-2520, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories). 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236,804-378-9130. 
S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505- 
727-6300/800-999-5227. 
South  Bend  Medical  Foimdation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-4176. 
Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507/800-279-0027. 
Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520,  (Formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System). 
St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St.. 
Oklahoma  City.  OK  73101,  405-272- 
7052. 
Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia,  MO 
65202,  573-882-1273. 
Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260. 
US  Army  Forensic  Toxicology  Drug 
Testing  Laboratory,  Fort  Meade. 
Building  2490,  Wilson  Street,  Fort 
George  G.  Meade,  MD  20755-5235, 
301-677-7085. 


The  following  laboratory  voluntarily 

withdrew  from  the  NLCP  on  April  30. 

2002: 

Universal  Toxicology  Laboratories 
(Florida).  LLC.  5361  NW  33rd 
Avenue,  Fort  Lauderdale,  FL  33309, 
954-717-0300.  800-419-7187x419. 
(Formerly:  Integrated  Regional 
Laboratories.  Cedars  Medical  Center, 
Department  of  Pathology). 
The  following  laboratory  voluntarily 

withdrew  fi-om  the  NLCP  on  May  15, 

2002: 

Universal  Toxicology  Laboratories.  LLC, 
9930  W.  Highway  80,  Midland.  TX 
79706,  915-561-8851/888-953-8851. 

•The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12,  1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  ip  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory'  (Federal  Register, 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  FR.  9  June 
1994.  Pages  29908-29931).  After  receiving 
the  DOT  certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in  the 
NLCP  certification  maintenance  program. 

Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  02-14018  Filed  6-4-02;  8:45  am) 

BILUNO  COOE  4160-2&-F 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

Invasive  Species  Advisory  Committee 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  public  meetings  of  the 
Invasive  Species  Advisory  Conunittee. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
notice  is  hereby  given  of  meetings  of  the 
Invasive  Species  Advisory  Committee. 
The  purpose  of  the  Advisory  Committee 
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is  to  provide  advice  to  the  National 
Invasive  Species  Council,  as  authorized 
by  Executive  Order  13112.  on  a  broad 
array  of  issues  related  to  preventing  the 
introduction  of  invasive  species  and 
providing  for  their  control  and 
minimizing  the  economic,  ecological, 
and  hiunan  health  impacts  that  invasive 
species  cause.  The  Council  is  Co- 
chaired  by  the  Secretary  of  the  Interior, 
the  Secretary  of  Agriculture,  and  the 
Secretary  of  Commerce.  The  duty  of  the 
Council  is  to  provide  national 
leadership  regarding  invasive  species 
issues.  The  purpose  of  a  meeting  on 
Jime  25-26,  2002  is  to  convene  the  full 
Advisory  Committee  (appointed  by 
Secretary  Norton  on  April  1,  2002);  and 
to  discuss  implementation  of  action 
items  outlined  in  the  National  Invasive 
Species  Management  Plan,  which  was 
finalized  on  January  18,  2001. 
DATES:  Meeting  of  Invasive  Species 
Advisory  Committee:  8:30  a.m., 
Tuesday,  Jime  25,  2002  and  8:30  a.m., 
Wednesday.  June  26,  2002. 
ADDRESSES:  Chico  Hot  Springs  Resort,  1 
Chico  Road,  Pray  MT  59065. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelsey  Passe,  National  Invasive  Species 
Council  Program  Analyst;  Phone:  (202) 
208-6336;  Fax:  (202)  208-1526. 

Dated:  May  30.  2002. 
Lori  Williams, 

Executive  Director,  National  Invasive  Species 
Council. 
(FR  Doc.  02-14019  Filed  6-4-02;  8:45  am) 

BILLING  COOe  4310-RK-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans; 
Nominations  for  Vacancy  of  Unexpired 
Term  of  Employer  Organization 
(Multiemployer  Plan)  Member 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  88  Stat.  895,  29  U.S.C.  1142, 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans"  (the 
Coxmcil),  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multi  employer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multi  employer 


plans);  one  representative  each  from  the 
fields  of  insurance,  corporate  trust, 
actuarial  counseling,  investment 
counseling,  investment  management 
and  accounting;  and  three 
representatives  ft-om  the  general  public 
(one  of  whom  shall  be  a  person 
representing  those  receiving  benefits 
fi"om  a  pension  plan).  No  more  than 
eight  members  of  the  Council  shall  be 
members  of  the  same  political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
EIUSA.  Appointments  are  for  terms  of 
three  years.  The  prescribed  duties  of  the 
Council  are  to  advise  the  Secretary  with 
respect  to  the  carrying  out  of  his  or  her 
functions  under  ERISA,  and  to  submit  to 
the  Secretary,  or  his  or  her  designee, 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four 
times  each  year,  and  recommendations    . 
of  the  Council  to  the  Secretary  will  be 
included  in  the  Secretary's  annual 
report  to  the  Congress  on  ERISA. 

Thomas  McMahon,  who  had  been 
serving  as  the  employer  organization 
(multiemployer  plan)  representative, 
recently  passed  away  and  nominations 
for  the  remaining  two  years  of  the  term 
are  being  sought.  The  Department  of 
Labor  is  committed  to  equal  opportunity 
in  the  workplace  and  seeks  a  broad- 
based  and  diverse  ERISA  Advisory 
Council  membership. 

Accordiiigly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  the 
field  specified  in  the  preceding 
paragraph,  may  submit 
recommendations  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council,  Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  suite  N-5677, 
Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  June  28,  2002. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by ' 
the  person  making  the  recommendation 
or,  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  the  organization. 

Signed  at  Washington.  DC  this  30th  day  of 
May.  2002. 
Ann  L.  Combs, 

Assistant  Secretary  of  Labor,  Pension  and 
Welfare  Benefits  Administration. 
[FR  Doc.  02-14031  Filed  6-4-02;  8:45  am) 
BILLING  COOE  4S10-29-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-121&-0217] 

Blasting  Operations;  Extension  of  the 
Office  of  Management  and  Budget's 
(0MB)  Approval  of  information- 
Collection  (Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  solicits  public 
comment  concerning  its  request  to 
extend  0MB  approval  of  the 
information-collection  requirement 
specified  in  paragraph  (k)(3)(i)  of  the 
Blasting  Operations  Standard  for 
Construction  (29  CFR  1926.900);  this 
paragraph  requires  employers  to  post 
signs  warning  against  die  use  of  mobile 
radio  transmitters  near  blasting 
operations  or  to  certify  and  maintain 
records  of  alternative  means  developed 
to  prevent  the  premature  detonation  of 
electric  blasting  caps  by  mobile  radio 
transmitters. 

DATES:  Submit  written  comments  on  or 
before  August  5,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0217(2002),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to:  (202)  693-1648. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Kathleen  M.  Martinez,  Directorate  of 
Policy,  Office  of  Regulatory  Analysis. 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3627,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210;  telephone:  (202) 
693-1953.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  Blasting 
Operation  Standard  is  available  for 
inspection  emd  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  from 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at 
http://www.osha.gov/comp-links.htm} 
and  select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
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opportunity  to  comment  on  proposed 
and  continuing  information^collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

Paragraph  (k)(3)(i)  of  this  Standard 
requires  a  prominent  display  of 
adequate  warning  .signs  against  the  use 
of  mobile  transmitters.  If  the  signs  are 
infeasible,  an  alternative  method  needs 
to  be  developed  to  prevent  premature 
detonation. 

D.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transEoission  techniques. 

in.  Proposed  Actions 

OSHA  proposes  to  extend  OMB's 
previous  approval  of  the  recordkeeping 
(paperwork)  requirement  specified  in 
paragraphs  (k)(3)(i)  of  the  Blasting 
Operation  Standard  for  Construction  (29 
CFR  1926.900).  The  Agency  will 
summarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  its  request  to  0MB  to 
extend  the  approval  of  this  information- 
collection  requirement. 

Type  of  Review:  Extension  of 
ctirrently  approved  information- 
collection  requirements. 

Title:  Blasting  Operations. 

OMB  Number:  1218-0217. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  160. 

Frequency  of  Response:  On  Occasion. 

Total  Responses:  160. 

Average  Time  per  Response:  8  hours. 

Estimated  Total  Burden  Hours:  1.280. 

Estimated  Cost  (Operation  and 
Maintenance):  $1,704,000. 


rV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC.,  on  May  30, 
2002. 

John  L.  Hensiiaw, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  02-14065  Filed  6-4-02;  8:45  am] 

BILUNG  COOE  4S10-26-M 


DEPARTMENT  OF  UVBOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0222(2002)] 

Derriclcs  Standard;  Extension  of  the 
.  Office  of  Management  and  Budget's 
(OMB)  Approval  of  Information- 
Collection  (Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  solicits  comment 
concerning  its  proposal  to  extend  OMB 
approval  of  the  information-collection 
requirements  specified  by  its  general 
industry  Derricks  Standard  (29  CFR 
110.181).  The  paperwork  provisions  of 
this  Standard  specify  requirements  for 
maintaining  or  posting  load  and 
capacity  information  and  for 
developing,  maintaining,  and  disclosing 
inspection  records  for  ropes  used  on 
derricks.  The  purpose  of  each  of  these 
requirements  is  to  prevent  employees 
fi-om  using  derricks  beyond  their  rated 
load  and  capacity  and  from  using  unsafe 
ropes,  thereby,  reducing  their  risk  of 
death  or  serious  injury  cased  by  a 
derrick  component  or  rope  failure. 
DATES:  Submit  written  comments  on  or 
before  August  5.  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0222(2002),  OSHA.  U.S. 
Department  of  Labor.  Room  N-2625. 
200  Constitution  Avenue.  NW., 
Washington.  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney.  Directorate  of  Safety 
Standards  Programs.  OSHA.  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210;  telephone:  (202) 
693-2222.  A  copy  of  the  Agency's 


Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  Derricks 
Standard  is  available  for  inspection  and 
copying  in  the  Docket  Office,  or  by 
requesting  a  copy  from  Todd  Owen  at 
(202)  693-2444.  For  electronic  copies  of 
the  ICR  contact  OSHA  on  the  hitemet  at 
http://wvnv.osha.gov/comp-links.html, 
and  select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportimity  to  conmient  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Derricks  Standard  specifies  two 
paperwork  requirements.  The  following 
sections  describe  who  uses  the 
information  collected  imder  each 
requirements,  as  well  as  how  they  use 
it.  The  purpose  of  these  requirements  is 
to  prevent  death  and  serious  injuries  to 
employees  by  ensuring  that  the  derrick 
is  not  used  to  lift  loads  its  rated  capacity 
and  that  all  the  ropes  are  inspected  for 
wear  and  tear. 

•  Marking  the  Rated  Load  (paragraph 
(c)).  Paragraph  (c)(1)  requires  that  for 
permanently  installed  derricks  a  clearly 
legible  rating  chart  be  provided  with 
each  derrick  and  securely  affixed  to  the 
derrick.  Paragraph  (c)(2)  requires  that 
for  non-permanent  installations,  the 
manufacturer  provide  sufficient 
information  from  which  capacity  charts 
can  be  prepared  by  the  employer  for  the 
particular  installation.  The  capacity 
charts  must  be  located  at  the  derrick  or 
at  the  jobsite  office.  The  data  on  the 
capacity  charts  provide  information  to 
the  employees  to  assure  that  the 
derricks  are  used  as  designed  and  not 
overloaded  or  used  beyond  the  range 
specified  in  the  charts. 

•  »  Certification  Records  of  Rope 
Inspections  (paragraph  (g)).  Paragraph 
(g)(1)  requires  employers  to  thoroughly  . 
inspect  all  running  rope  in  use,  and  to 
do  so  at  least  once  a  month.  In  addition, 
before  using  rope  which  has  been  idle 
for  at  least  a  month,  it  must  be  inspected 
as  prescribed  by  paragraph  (g)(3)  and  a 
record  prepared  to  certify  that  the 
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inspection  was  done.  The  certification 
records  must  include  the  inspection 
date,  the  signature  of  the  person 
conducting  the  inspection,  and  the 
identifier  of  the  rope  inspected. 
Employers  must  keep  the  certification 
records  on  file  and  available  for 
inspection.  The  certification  records 
provide  employers,  employees,  and 
OSHA  compliance  officers  with 
assurance  that  the  ropes  are  in  good 
condition. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  qusdity,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

m.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  coUection-of- 
information  requirements  specified  by 
its  Derricks  Standard  (29  CFR  1910.181). 
The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  these  information-collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently  information-collection 
requirement. 

Title:  Derricks  Standard  (29  CFR 
1910.181). 

OMB  Number:  1218-0222. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  10,000. 

Frequency  of  Recordkeeping:  On 
occasion;  monthly. 

Average  Time  per  Response:  Varies 
from  3  minutes  (.05  hour)  to  post  or 
keep  information  to  15  minutes  (.25 
hour)  to  inspect  rope  and  to  prepsu^, 
maintain,  and  disclose  a  certification 
record. 

Total  Annual  Hours  Requested: 
28.530. 

Total  Annual  Costs  (O&M):  SO. 


IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC,  on  May  30, 
2002. 

John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  02-14066  Filed  6--1-02;  8:45  am] 

BUXmG  CODE  451l>-2»-«l 


NATIONAL  COMMISSION  ON 
LIBRARIES  AND  INFORMATION 
SCIENCE 

Notice  of  Meetings 

AGENCY:  National  Commission  on 
Libraries  and  Information  Science. 
ACTION:  Notice  of  meetings. 

Summary:  The  U.S.  National 
CorAmission  on  Libraries  and 
Information  Science  is  holding  an  open 
business  meeting  to  discuss 
Commission  programs  and 
administrative  matters.  Topics  will 
include  discussion  about  the  NCLIS 
initiative  regarding  the  role  of  libraries 
following  the  September  11th  terrorist 
attack  and  updates  of  ongoing  projects. 

Date  and  Time:  NCLIS  Business 
Meeting— June  27,  2002, 10  a.m.  until 
12  Noon. 

Address:  Conference  Room,  NCLIS 
Office,  1110  Vermont  Avenue,  NW., 
Suite  820  Washington,  DC  20005. 

Status:  Open  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  is  open  to  the  public, 
subject  to  space  availability.  To  make 
special  arrangements  for  physically 
challenged  persons,  contact  Judith 
Russell,  Deputy  Director,  1110  Vermont 
Avenue,  NW.,  Suite  820,  Washington, 
DC  20005,  e-mail  jrussell@nclis.gov  fax 
202-606-9203  or  telephone  202-606- 
9200. 

Summary:  The  U.S.  National 
Commission  on  Libraries  and 
Information  Science  is  also  holding  a 
closed  meeting  to  review  the 
nominations  for  the  National  Award  for 
Library  Service.  Closing  this  meeting  is 
in  accordance  with  the  exemption 
provided  under  45  CFR  1703.202(a)(9). 

Date  and  Time:  NCUS  Closed 
Meeting— June  27,  2002,  8:30  a.m.  until 
10  a.m. 

Address:  Conference  Room,  NCLIS 
Office,  1110  Vermont  Avenue,  NW., 
Suite  820  Washington,  DC  20005. 


Status:  Closed  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Russell,  Deputy  Director.  U.S. 
National  Commission  on  Libraries  and 
Information  Science.  1110  Vermont 
Avenue,  NW.,  Suite  820,  Washington. 
DC  20005,  e-mail  jrussell@nclis.gov.  fax 
202-606-9203  or  telephone  202-606 
9200. 

Dated:  May  31,  2002. 
Robert  S.  Willard, 
NCUS  Executive  Director. 
[FR  Doc.  02-14058  Filed  6-^1-02;  8:45  ami 

BILUNQ  CODE  7527-«S-F 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  22, 
2002.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
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^lational  Archives  and  Records 
\dminii5tration  (NARA),  8601  Adelphi 
load.  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records. mgt® nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records. mgt@nara  .gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 


proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force. 
Agency-wide  (Nl-AFU-02-14, 103 
items,  103  temporary  items).  Electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing 
that  relate  to  command  and  control  and 
to  flying,  missile,  space,  and  other 
operations  as  well  as  electronic  records 
that  supplement  or  replace  paper 
records  relating  to  these  matters  that 
were  previously  approved  for  disposal. 
Records  pertain  to  such  subjects  as 
wartime  planning,  Joint  Chiefs  of  Staff 
communications,  combat  operations, 
search  and  rescue  missions,  space  and 
missile  operations,  electronic  warfare, 
radar,  air  defense  and  surveillance, 
planning  for  exercises  and  maneuvers, 
flight  operations,  aircrew  management 
and  training,  aircraft  utilization,  air 
traffic  control,  and  airfield  management. 

2.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-02-15,  81 
items,  81  temporary  items).  Electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing 
that  relate  to  communications  as  well  as 
electronic  records  that  supplement  or 
replace  paper  records  relating  to 
communications  that  were  previously 
approved  for  disposal.  Records  relate  to 
such  subjects  as  systems  policy  and 
guidance,  program  management,  general 
operations,  telephone  services,  radio 
stations,  communications  security,  and 
telecommunications  service  leasing. 

3.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-02-16,  93 
items,  93  temporary  items).  Electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing 
that  relate  to  Air  Force  health  services, 
medical  education,  and  the  aerospace 
medicine  program  as  well  as  electronic 
records  that  supplement  or  replace 
paper  records  relating  to  these  matters 
that  were  previously  approved  for 
disposal.  Records  relate  to  such  subjects 
as  medical  meetings,  physical 
examinations,  aeromedical  evacuation, 
medical  logistics,  the  treatment  of 
patients,  hospital  accreditation, 
radiology,  aerospace  medicine 
programs,  and  bioenVironmental 
surveys. 


4.  Department  of  the  Army,  Agency- 
wide  {Nl-AU-02-13,  2  items,  1 
temporary  item).  Electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  that  relate  to 
advanced  technology  assessments. 
Recordkeeping  copies  of  these  files  are 
proposed  for  permanent  retention.  This 
schedule  authorizes  the  agency  to  apply 
the  proposed  disposition  instructions  to 
any  recordkeeping  mediimi. 

5.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-14,  2  items,  2 
temporary  items).  Records  relating  to 
Army  Reserve  military  technician 
requirement  exceptions,  including 
requests  to  extend  active  military  status 
and  exceptions  to  same  unit  and  same 
skills  requirements.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

6.  Department  of  Defense,  Defense 
Commissary  Agency  (Nl-506-02-2,  26 
items,  26  temporary  items).  Short  term 
records  relating  to  internal  agency 
evaluations  and  the  equal  employment 
opportunity  (EEO)  program.  Included 
are  such  records  as  internal  reviews  and 
supporting  documentation,  copies  of 
audits  conducted  by  the  General 
Accoimting  Office,  the  Department  of 
Defense  Inspector  General,  and  the 
Defense  Contract  Audit  Agency,  EEO 
instructions,  and  files  relating  to  special 
EEO  events  and  awards.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

7.  Department  of  Defense,  Defense 
Information  Systems  Agency  (Nl-371- 
02-4,  18  items,  16  temporary  items). 
Inspector  general  records.  Included  are 
such  records  as  routine  inspection 
reports,  inspection  work  papers, 
complaint  and  investigation  files, 
internal  audit  files,  and  audit  reports. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  selected  inspection  reports  are 
proposed  for  permanent  retention. 

8.  Department  of  the  Interior.  Office  of 
the  Secretary  (Nl-48-01-3,  12  items.  11 
temporary  items).  Records  relating  to 
Year  2000  (Y2K)  Computer  Century 
Conversion  activities,  including  policies 
and  planning,  budget  matters,  actions 
take  to  protect  specific  systems,  web 
pages,  and  electronic  copies  of  records 
created  using  electronic  mail  or  word 
processing  systems.  Proposed  for 
permanent  retention  are  Y2K 
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informational  posters  and  Y2K  public 
awareness  videotapes. 

9.  Department  of  State,  Bureau  of 
Political-Military  Affairs  (Nl-59-01-22. 
30  items,  22  temporary  items).  Records 
of  the  Office  of  Defense  Trade  Controls 
relating  to  the  regulation  of  the  export 
of  defense  articles  and  services.  Records 
include  arms  export  case  files,  arms 
exporter  license  registration  files, 
disclosure  files,  correspondence  files, 
and  procedures  files.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
reports  on  exports,  international  arms 
traffic  regulations  files,  technical 
assistance  to  foreign  countries 
agreement  files,  and  compliance  files. 
Also  proposed  for  permanent  retention 
is  a  database  containing  information 
about  munitions-related  items  being 
sent  to  foreign  countries. 

10.  Department  of  State,  Bureau  of 
Political-Military  Affairs  {Nl-59-01-18, 
14  items,  7  temporary  items).  Electronic 
copies  of  documents  created  in  the 
Office  of  Plans,  Policy,  and  Analysis 
using  electronic  mail  and  word 
processing.  Proposed  for  retention  are 
recordkeeping  copies  of  files  on  small 
arms  and  light  weapons,  critical 
infrastructure  and  information  security, 
non-lethal  weapons,  security  assistance, 
land  mine  policy,  defense  planning,  and 
defense  trade. 

11.  Department  of  Transportation, 
Federal  Motor  Carrier  Safety 
Administration  (Nl-557-01-1),  9  items, 
9  temporary  items).  Inputs,  master  files, 
outputs,  and  system  dociunentation 
pertaining  to  the  Licensing  and 
Insurance  System,  an  electronic  system 
relating  to  the  issuance  of  interstate 
operating  authority  for  for-hire  motor 
carriers,  freight  forwarders,  and 
property  brokers.  Data  includes 
applications  for  operating  authorities, 
designation  of  process  agents, 
certifications  of  insurance,  surety  bonds, 
and  cancellation  notices..  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing. 

12.  Department  of  the  Treasiuy, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (Nl-436-02-1,  4  items,  4 
temporary  items).  Records  of  polygraph 
examinations  given  as  part  of  criminal 
investigations  or  pre-employment 
applicant  screening.  This  schedule 
reduces  the  retention  period  for 
employment  examinations,  which  were 
previously  approved  for  disposal.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 


13.  Department  of  Veterans  Affairs, 
Veterans  Health  Administration  (Nl- 
15-01-3, 10  items,  8  temporary  items). 
Paper  and  electronic  records  used  by  the 
Environmental  Agents  Service  to  create, 
update,  and  modify  records  in  the  Agent 
Orange  Registry,  including  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
The  registry  is  used  to  track  patient 
demographics,  generate  hypotheses  for 
research  studies,  report  birth  defects 
among  veterans'  children,  and  assist  in 
the  planning  and  delivery  of  health  care 
services.  The  master  data  files 
maintained  on  optical  disk  and  related 
documentation  are  proposed  for 
permanent  retention. 

14.  Department  of  Veterans  Affairs, 
Veterans  Health  Administration  (Nl- 
15-01-4,  7  items,  7  temporary  items). 
Paper  and  electronic  records  relating  to 
the  National  Prosthetic  Patient  Database, 
including  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Records  include  personal 
identifying  information  of  patients, 
names  of  suppliers  and  issuers, 
transaction  descriptions,  and  other 
information  pertaining  to  the 
procurement  of  prosthetic  devices. 

15.  Administrative  Office  of  the  U.S. 
Courts,  Office  of  the  General  Counsel 
(Nl-1 16-02-2,  6  items,  5  temporary 
items).  Legal  precedent  reference  files, 
tort  claims  files,  and  citizen  and 
prisoner  correspondence  files.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  tort  claims  involving  extensive 
litigation  or  widespread  media  attention 
are  proposed  for  permanent  retention. 
Recordkeeping  copies  of  the  legal 
precedent  subject  files  were  previously 
scheduled  for  permanent  retention. 

16.  Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  (Nl-4 12-01-7,  3 
items,  2  temporary  items).  Records 
accumulated  in  connection  with  citizen 
petitions  for  changes  to  rules  relating  to 
the  Toxic  Substances  and  Control  Act 
that  have  been  microfilmed.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Microfilm  copies 
of  records  and  paper  records  that  have 
not  been  filmed  are  proposed  for 
permanent  retention. 

Dated:  May  24.  2002. 
Michael ).  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington.  DC. 

(FR  Doc.  02-13862  Filed  6-4-^2;  8:45  am) 

BILLING  COOe  751S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records  of 
Congress;  Meeting 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  the 

National  Archives  and  Records 

Administration  (NARA)  announces  a 

meeting  of  the  Advisory  Committee  on 

the  Records  of  Congress.  The  committee 

advises  NARA  on  the  full  range  of 

programs,  policies,  and  plans  for  the 

Center  for  Legislative  Archives  in  the 

Office  of  Records  Services. 

DATES:  June  24,  2002,  from  10  a.m.  to  11 

a.m. 

ADDRESSES:  Whittall  Pavilion,  Library  of 

Congress,  Thomas  Jefferson  Building, 

Ground  Floor. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L.  Gillette,  Director,  Center  for 

Legislative  Archives.  (202)  501-5350. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

Report  of  the  task  force  on  the 
Congressional  Papers  Roundtable  Forum 
Legislative  records  outside  of  official 
custody  Activities  report  of  the  Center 
for  Legislative  Archives  Other  current 
issues  and  new  business. 

The  meeting  is  open  to  the  public. 

Dated:  May  29.  2002. 
Mary  Ann  Hadyka, 

Committee  Management  Officer. 

|FR  Doc.  02-13995  Filed  6-4-02;  8:45  am| 

BILUNG  CODE  7S1S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  two  meetings  of  the 
Combined  Arts  Advisory  Panel,  to  the 
National  Council  on  the  Arts,  Music 
section  (Creativity  and  Organizational 
Capacity  categories)  will  be  held  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC,  20506 
as  follows: 

Music  (A):  July  8-10.  2002,  Room  714 
(Creativity  category).  The  panel  will 
meet  from  9  a.m.  to  6  p.m.  on  July  8th 
and  9th  and  bom  9  a.m.  to  5:30  p.m.  on 
July  10th.  This  meeting  will  be  closed. 

Music  (B):  July  22-25,  2002,  Room 
714  (Creativity  and  Organizational 
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Capacity  categories).  A  portion  of  this 
meeting,  from  4  p.m.  to  5  p.m.  on  July 
25th,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
5:30  p.m.  on  June  22nd,  from  9  a.m.  to 
6  p.m.  on  July  23rd  and  24th,  and  from 
9  a.m.  to  4  p.m.  and  5  p.m.  to  5:30  p.m. 
on  July  25th,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
2,  2002,  these  sessions  will  be  closed  to 
the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 
I  If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 
•  Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

I  Dated:  May  29.  2002. 
Cathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  02-14025  Filed  &-4-02;  8:45  am] 
BILLING  COOE  7537-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-6940] 

Cabot  Performance  Materials 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportimity  for 
hearing. 

SUMMARY:  The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  April  3,  2002,  and 


acknowledged  a  request  from  Cabot 
Performance  Materials  for  the  renewal 
of  NRC  Source  Material  License  SMB- 
920  for  the  Boyertown,  Pennsylvania 
facility.  The  Commission  hereby 
provides  a  notice  of  opportimity  for  a 
hearing  as  part  of  the  proceeding  in 
accordance  with  the  requirements  of  10 
CFR  part  2.  subpart  L. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  Brummett,  Fuel  Cycle  Facilities 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33,  Washington,  EX:  20555- 
0001.  Telephone  301/415-6606. 
SUPPLEMENTARY  INFORMATION:  Cabot 
Performance  Materials  is  licensed  by  the 
U.  S.  Nuclear  Regulatory  Commission 
(NRC)  under  Source  Material  License 
SMB-920  for  operations  at  the 
Boyertown,  Pennsylvania  site.  All  the 
processes  in  the  plant  and  most  of  the 
radiological  procedures  have  remained 
unchanged,  except  for  the  detailed 
procediu-es  for  monitoring  and 
analyzing  radiological  conditions,  in 
accordance  with  the  reviews  and 
agreements  from  the  inspectors  from 
Region  I  office  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  in  King 
of  Prussia,  Pennsylvania.  Also,  Cabot 
Performance  Materials  has  modified  the 
radiation  safety  programs,  in  order  to 
strengthen  and  improve  the  levels  of 
management,  and  the  employee 
involvement. 

The  Commission  hereby  provides 
notice  of  an  opportunity  for  a  hearing  on 
an  application  for  license  renewal, 
which  is  a  proceeding  falling  within  the 
scope  of  10  CFR  part  2,  subpart  L, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and 
Operators  Licensing  Proceedings,"  of 
the  Commission's  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  and 
Issuance  of  Orders.  Piusuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §2. 1205(d),  a  request 
for  a  hearing  must  be  filed  within  thirty 
(30)  days  from  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 


In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail  to: 

(1)  The  applicant,  Cabot  Performance 
Materials,  County  Line,  P.O.  Box  1628, 
Boyertown,  PA  19512-1608; 

(2)  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  One  White  Flint 
North.  11555  Rockville  Pike,  Rockville, 
MD  20852;  or 

(3)  By  mail  addressed  to  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

Any  hearing  that  is  requesteid  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  part  2,  subpart 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  May,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Chief  Fuel  Cycle  Facilities  Branch.  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-14062  Filed  6-t-02;  8:45  am] 
BILUNG  COOe  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority;  Notice  of 
Partial  Denial  of  Amendment  to  Facility 
Operating  License;  and  Opportunity 
for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  denied  a  portion  of  a  request  by  the 
Tennessee  Valley  Authority  (the 
licensee)  for  an  amendment  to  Facility 
Operating  License  Nos.  DPR-77  and 
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DPR-79.  issued  to  the  licensee  for 
operation  of  the  Sequoyah  Nuclear 
Plant,  Unit  Nos.  1  and  2,  located  in 
Hamilton  County,  Tennessee. 

Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  February  5,  2002 
(67  PR  5339). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  by 
changing  TS  4.4.5.5.C  and  Table  4.4-2, 
which  involve  reporting  Category  C-3 
steam  generator  tube  inspection  results 
to  the  NRC.  The  request  also  involved 
eliminating  several  other  reporting 
requirements. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  regarding  steam 
generator  Category  C-3  condition 
reporting  cannot  be  granted.  The 
licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  May  24,  2002. 

By  July  5,  2002,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  by  the  above  date.  A  copy  of 
any  petitions  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to 
General  Counsel,  Tennessee  Valley 
Authority,  400  West  Summit  Hill  Drive, 
ET  11  A,  Knoxville,  Tennessee  37902, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  5,  2002,  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  May  24,  2002. 

Docimients  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  will  be  accessible 
electronically  through  the  Agencywide 
Documents  Access  and  Management 
System's  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  http:// 
www.nrc.gov/reading-nn/adams.btml. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 


397-4209,  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  May.  2002. 

Herbert  N.  Berkow, 

Director.  Project  Directorate  II.  Division  of 

Licensing  Project  Management.  Office  of 

Nuclear  Reactor  Regulation. 

|FR  Doc.  02-14063  Filed  6-^1-02;  8:45  am] 

BILUNG  CODE  7590-01-41 


NUCLEAR  REGULATORY 
COMMrSSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTKHl:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  354,  Data  Report 
on  Spouse. 

3.  The  form  number  if  applicable: 
NRC  Form  354. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  employees,  contractors, 
licensees,  and  applicants  who  marry 
after  completing  NRC's  Personnel 
Security  forms,  or  marry  after  having 
been  granted  an  NRC  access 
authorization  or  employment  clearance. 

6.  An  estimate  of  the  number  of 
responses:  60. 

7.  The  estimated  number  of  annual 
respondents:  60. 

8.  An  estimate  of  the  total  nutnber  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  12  hours  (.20 
hours  or  12  minutes  per  response). 

9.  An  indication  of  whether  Section 
3507(d),  Public  Law  104-13  applies:  N/ 
A. 

10.  Abstract:  Completion  of  the  NRC 
Form  354  is  a  mandatory  requirement 
for  NRC  employees,  contractors, 
licensees,  and  applicants  who  marry 


after  submission  of  the  Personnel 
Security  Forms,  or  after  receiving  an 
access  authorization  or  employment 
clearance  to  permit  the  NRC  to  assure 
there  is  no  increased  risk  to  the  conmion 
defense  and  security. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  5,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  conunents  received  after  this 
date. 

Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0026), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Sbelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  02-14061  Filed  6-4-02;  8:45  am) 

BILUNG  CODE  7S90-01-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
simmiaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  prarctical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  biuden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
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he  collection  of  information  on 

'espondents,  including  the  use  of  ' 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection:  Aimual  Earnings 
Questionnaire  for  Annuitants  in  Last 
Pre-Retirement  Non-Railroad 
Employment;  OMB3220-0179. 

Under  section  2(e)(3)  of  the  Railroad 
Retirement  Act  (RRA),  an  annuity  is  not 
payable  for  any  month  in  which  a 
beneficiary  works  for  a  railroad.  In 
addition,  an  annuity  is  reduced  for  any 
month  in  which  the  beneficiary  works 
■  for  an  employer  other  than  a  railroad 
employer  and  earns  more  than  a 
prescribed  amount.  Under  the  1988 
amendments  to  the  RRA,  the  Tier  II 
portion  of  the  regular  annuity  and  any 
supplemental  annuity  must  be  reduced 
by  one  dollar  for  each  two  dollars  of 
Last  Pre-Retirement  Non-Railroad 
Employment  (LPE)  earnings  for  each 
month  of  such  service.  However,  the 
reduction  cannot  exceed  fifty  percent  of 
the  Tier  II  and  supplemental  annuity 
amount  for  the  month  to  which  such 
deductions  apply.  LPE  generally  refers 
to  an  annuitant's  last  employment  with 
a  non-railroad  person,  company,  or 
institution  prior  to  retirement  which 
was  performed  whether  at  the  same  time 
of,  or  after  an  annuitant  stopped  railroad 
employment.  The  collection  obtains 
earnings  information  needed  by  the  RRB 
to  determine  if  possible  reductions  in 
aimuities  because  of  Last  Pre-Retirement 
Non-Railroads  Employment  Earnings 
(LPE)  are  in  order. 

The  RRB  utilizes  Form  G-19L  to 
obtain  LPE  earnings  information  fi'om 
annuitants.  Companion  Form  G-19L.1. 
which  serves  as  an  instruction  sheet  and 
contains  the  Paperwork  Reduction/ 
Privacy  Act  Notice  for  the  collection 
accompanies  each  Form  G-19L  sent  to 
an  annuitant.  One  response  is  requested 
bi  each  respondent.  Completion  is 
required  to  retain  a  benefit. 

"The  RRB  proposes  no  changes  to 
Forms  G-19L  and  G-19L.1. 

The  estimated  annual  respondent 
burden  is  as  follows: 

Estimated  number  of  responses: 
1,000. 

Estimated  completion  time  per 
response:  15  minutes. 

Estimated  annual  burden  hours:  250. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroads  Retirement 
1  loard,^44  No.  Rush  Street,  Chicago, 


Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa. 

Clearance  Officer. 

[FR  Doc.  02-14067  Filed  6-4-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25594;  812-12390] 

Barclays  Glotul  Fund  Advisors,  et  al.; 
Notice  of  Application 

May  29.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
2(a)(32).  5(a)(1),  and  22(d)  of  the  Act 
and  rule  22c-l  under  the  Act,  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  fi'om  sections  17(a)(1) 
and  (a)(2)  of  the  Act. 

Summary  of  Application:  Applicants 
request  an  order  that  would  permit:  (a) 
Series  of  an  open-end  management 
investment  company,  whose  portfolios 
will  consist  of  the  component  securities 
of  certain  fixed  income  indices,  to  issue 
shares  of  limited  redeemability;  (b) 
secondary  market  transactions  in  the 
shares  of  the  series  at  negotiated  prices; 
and  (c)  affiliated  persons  of  the  series  to 
deposit  securities  into,  and  receive 
securities  from,  the  series  in  connection 
with  the  purchase  and  redemption  of 
aggregations  of  the  series'  shares. 

Applicants:  Barclays  Global  Fund 
Advisors  ("Adviser"),  iShares  Trust 
("Trust")  and  SEI  Investments 
Distribution  Co.  ("Distributor"). 

Filing  Dates:  The  application  was 
filed  on  January  2,  2001  and  was 
amended  on  November  20,  2001,  May 
17,  2002.  and  May  28.  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  24.  2002  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 


contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission.  450 
5th  Street.  NW.  Washington,  DC  20549- 
0609.  Applicants:  Joanne  T.  Medero. 
Esq.,  Barclays  Global  Fund  Advisors,  c/ 
o  Barclays  Global  Investors,  45  Fremont 
Street,  San  Francisco.  CA  94105;  Susan 
C.  Mosher.  Esq..  iShares  Trust,  c/o 
Investors  Bank  &  Trust  Company.  200 
Clarendon  Street.  Boston.  MA  02116; 
and  William  Zitelli,  Esq..  SEI 
Investments  Distribution  Co..  One 
Freedom  Valley  Drive.  Oaks,  PA  19456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laiu-a  J.  Riegel,  Senior  Counsel,  at  (202) 
942-0567.  or  Michael  W.  Mundt.  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street.  NW,  Washington.  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  established 
in  the  state  of  Delaware.  The  Trust  is 
organized  as  a  series  fund  with  multiple 
series.  1  The  Company  intends  to  offer 
seven  (7)  new  series  of  shares  (each,  a 
"New  Fund").  The  Adviser,  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940,  will 
serve  as  investment  adviser  to  each  New 
Fund.  The  Distributor,  a  broker-dealer 
unaffiliated  with  the  Adviser  and 
registered  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"), 
will  serve  as  the  principal  underwriter 
of  the  New  Fund's  shares. 

2.  Each  New  Fund  will  invest  in  a 
portfolio  of  securities  ("Portfolio 
Securities ')  generally  consisting  of  the 
component  securities  of  a  specified 
fixed  income  securities  index  (each,  an 
"Underlying  Index"). ^  No  entity  that 


'  The  existing  series  of  the  Trust  operate  under 
the  terms  of  three  prior  orders.  See  Barclays  Global 
Fund  Advisors,  et  a!..  Investment  Company  Act 
Release  Nos.  24394  (Apr.  17.  2000)  (notice)  and 
24451  (May  12.  2000)  (order);  Barclays  Glolial  Fund 
Advisors,  el  al..  Investment  Companv  Act  Release 
Nos.  24393  (Apr.  17,  2000)  (notice)  and  24452  (May 
12.  2000)  (order);  and  Barclays  Global  Fund 
Advisors,  et  al.,  Investment  Companv  Act  Release 
Nos.  25078  duly  24.  2001)  (notice)  and  25111  (Aug. 
15.  2001)  (order). 

■'The  Underlying  Indices  for  the  New  Funds  are 
Lehman  Brothers  1-3  Year  Treasury  Index.  Lehman 
Brothers  7-10  Year  Treasury  Index.  Lehman 
Brothers  20+  Year  Treasury  Index,  Lehman  Brothers 
Treasury  Index.  Lehman  Brothers  Government/ 
Credit  Index.  Lehman  Brothers  Credit  VLI  Index, 
and  Goldman  Sachs  InvesTop  Index. 

'Continued 
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creates,  compiles,  sponsors,  or 
maintains  an  Underlying  Index  will  be 
an  affiliated  person,  as  defined  in 
section  2(a)(3)  of  the  Act,  or  an  affiliated 
person  of  an  affiliated  person,  of  the 
Trust,  the  Adviser,  the  Distributor,  or  a 
promoter  of  a  New  Fund. 

3.  The  investment  objective  of  each 
New  Fund  will  be  to  provide  investment 
results  that  correspond  generally  to  the 
price  and  yield  performance  of  its 
relevant  Underlying  Index.  Each  New 
Fund  will  utilize  as  an  investment 
approach  a  representative  sampling 
strategy  where  each  New  Fimd  will  seek 
fo  hold  a  representative  sample  of  the 
component  securities  of  the  Underlying 
Index.  3  Applicants  expect  that  each 
New  Fund  will  have  a  tracking  error 
relative  to  the  performance  of  its 
respective  Underlying  Index  of  no  more 
than  5  percent. 

4.  Shares  of  each  New  Fund 
("Shares")  will  be  sold  in  aggregations 
of  50,000  Shares  or  more  ("Creation 
Unit  Aggregations").  It  is  currently 
anticipated  that  the  price  of  a  Creation 
Unit  Aggregation  will  be  approximately 
$5,000,000.  Creation  Unit  Aggregations 
may  be  purchased  only  by  or  through  a 
party  that  has  entered  into  a  participant 
agreement  with  the  Distributor 
("Authorized  Participant").  Each 
Authorized  Participant  must  be  a 
participant  in  the  Depository  Trust 
Company  ("DTC").  Creation  Unit 
Aggregations  generally  will  be  issued  in 
exchange  for  an  in-kind  deposit  of 
securities  and  cash.  An  investor  wishing 
to  make  an  in-kind  piut:hase  of  a 
Creation  Unit  Aggregation  from  a  New 
Fimd  will  have  to  transfer  to  the  New 
Fund  a  "Portfolio  Deposit"  consisting  of 


(a)  A  portfolio  of  securities  that  has  been 
selected  by  the  Adviser  to  correspond 
generally  to  the  price  and  yield 
performance  of  ihe  relevant  Underlying 
Index  ("Deposit  Securities"),  and  (b)  a 
cash  payment  to  equalize  any  difference 
between  the  total  aggregate  market  value 
per  Creation  Unit  Aggregation  of  the 
Deposit  Seciuities  and  the  net  asset 
value  ("NAV")  per  Creation  Unit 
Aggregation  of  the  New  Fimd  (the 
"Balancing  Amount").*  An  investor 
purchasing  a  Creation  Unit  Aggregation 
from  a  New  Fund  will  be  charged  a  fee 
("Transaction  Fee")  to  prevent  the 
dilution  of  the  interests  of  the  remaining 
shareholders  resulting  fitjm  the  New 
Fund  incurring  costs  in  connection  with 
the  purchase  of  the  Creation  Unit 
Aggregations.^  Each  New  Fund  will 
disclose  the  maximum  Transaction  Fees 
charged  by  the  New  Fund  in  its 
prospectus  and  the  method  of 
calculating  the  Transaction  Fees  in  its 
statement  of  additional  information 
("SAI"). 

5.  Orders  to  purchase  Creation  Unit 
Aggregations  will  be  placed  with  the 
Distributor,  who  will  be  responsible  for 
transmitting  the  orders  to  the  applicable 
New  Fund.  The  Distributor  will  issue 
confirmations  of  acceptance,  issue 
delivery  instructions  to  the  applicable 
New  Fund  to  implement  the  delivery  of 
Creation  Unit  Aggregations,  and 
maintain  records  of  the  orders  and 
confirmations.  The  Distributor  also  will 
be  responsible  for  delivering 
prospectuses  to  purchasers  of  Creation 
Unit  Aggregations. 

6.  Persons  purchasing  Creation  Unit 
Aggregations  from  a  New  Fund  may 
hold  the  Shares  or  sell  some  or  all  of 


Except  for  the  New  Funds  that  track  the  Lehman 
Brothers  Credit  VLl  Index  ("Lehman  Corporate 
Bond  Fund")  and  Goldman  Sachs  InvesTop  Index 
("Goldman  Sachs  Corporate  Bond  Fund"),  each 
New  Fund  will  invest  at  least  90%  of  its  assets  in 
the  component  securities  of  its  Underlying  Index 
and  may  invest  the  remainder  of  its  assets  in  certain 
futures,  options,  and  swap  contracts,  cash  and  cash 
equivalents,  and  in  bonds  not  included  in  its 
Underlying  Index,  which  the  Adviser  believes  will 
help  the  New  Fund  track  its  Underlying  Index.  Each 
of  the  Lehman  Corporate  Bond  Fund  and  Goldman 
Sachs  Corporate  Bond  Fund  generally  will  invest  at 
least  90%  of  its  assets  in  the  component  securities 
of  its  Underlying  Index.  At  times,  each  of  those 
New  Funds  may  invest  up  to  20%  of  its  assets  in 
certain  futures,  options  and  swap  contracts,  cash 
and  cash  equivalents,  as  well  as  in  bonds  not 
included  in  its  Underlying  Index,  but  which  the 
Adviser  believes  will  help  the  New  Fund  track  its 
Underlying  Index  and  which  are  either:  (a)  Included 
in  the  broader  index  upon  which  such  Underlying 
Index  is  based;  or  (b)  new  issues  entering  or  about 
to  enter  the  Underlying  Index  or  the  broader  index 
upon  such  Underlying  Index  is  based. 

'  The  bonds  selected  for  inclusion  in  a  New  Fund 
by  the  Adviser  will  have  aggregate  duration,  sector, 
credit  rating,  coupon,  and  embedded  option 
characteristics  that  closely  correlate  to  those 
characteristics  of  the  Underlying  Index  as  a  whole. 


*  On  each  business  day.  the  Adviser  will  make 
available  through  the  National  Securities  Clearing 
Corporation,  immediately  prior  to  the  opening  of 
trading  on  the  American  Stock  Exchange  LLC 
( "AMEX ').  the  list  of  the  names  and  the  required 
number  of  shares  of  each  Deposit  Security  for  each 
New  Fund.  The  Portfolio  Deposit  will  be  applicable 
to  purchases  of  Creation  Unit  Aggregations  until  the 
Portfolio  Deposit  composition  is  next  announced.  In 
addition,  the  Trust  reserves  the  right  to  permit  or 
require  the  substitution  of  an  amount  of  cash  to  be 
added  to  the  Balancing  Amount  to  replace  any 
Deposit  Security  that  may  be  unavailable  or 
unavailable  in  sufficient  quantity  for  delivery  to  the 
Trust  upon  the  purchase  of  a  Creation  Unit 
Aggregation,  or  which  may  be  ineligible  for  trading 
by  an  Authorized  Participant  or  the  investor  on 
whose  behalf  the  Authorized  Participant  is  acting. 
In  addition.  AMEX  and  Bloomberg  LP.  will 
disseminate  every  15  seconds  throughout  the 
trading  day  on  AMEX  Consolidated  Tape  B  an 
amount  representing  on  a  per  Share  basis  the  sum 
of  the  Balancing  Amount  effective  through  and 
including  the  prior  business  day,  plus  the  current 
value  of  the  Deposit  Securities. 

'In  situation^ where  a  New  Fund  permits  a 
purchaser  to  substitute  cash  for  Deposit  Securities, 
the  purchaser  may  be  assessed  an  additional  fee  to 
offset  the  New  Fund's  brokerage  and  other 
transaction  costs  associated  with  using  cash  to 
purchase  the  requisite  Deposit  Securities. 


them  in  the  secondary  market.  Shares 
will  be  listed  on  the  AMEX.  One  or 
more  AMEX  specialists  will  be  assigned 
to  make  a  market  in  Shares.  The  price 
of  Shares  traded  on  the  AMEX  will  be 
based  on  a  current  bid/offer  market,  and 
each  Share  is  expected  to  have  a  market 
value  of  approximately  $100. 
Transactions  involving  the  sale  of 
Shares  in  the  secondary  market  will  be 
subject  to  customary  brokerage 
commissions  and  charges. 

7.  Applicants  expect  that  purchasers 
of  Creation  Unit  Aggregations  will 
include  institutional  investors  and 
arbitrageurs  (which  could  include 
institutional  investors).  The  AMEX 
specialist,  in  providing  for  a  fair  and 
orderly  secondary  market  for  Shares, 
also  may  purchase  Shares  for  use  in  its 
market-making  activities  on  the  AMEX. 
Applicants  expect  that  secondary 
market  purchasers  of  Shares  will 
include  both  institutional  and  retail 
investors.  ^  Applicants  believe  that 
arbitrageurs  and  other  institutional 
investors  will  purchase  or  redeem 
Creation  Unit  Aggregations  to  take 
advantage  of  discrepancies  between  the 
Shares'  market  price  and  the  Shares' 
underlying  NAV.  Applicants  expect  that 
this  arbitrage  activity  will  provide  a 
market  "discipline"  that  will  result  in  a 
close  correspondence  between  the  price 
at  which  Shares  trade  and  their  NAV.  In 
other  words,  applicants  do  not  expect 
the  Shares  to  trade  at  a  significant 
premium  or  discount  to  their  NAV. 

8.  Shares  will  not  be  individually 
redeemable.  Shares  will  only  be 
redeemable  in  Creation  Unit 
Aggregations  through  each  New  Fund. 
To  redeem,  an  investor  will  have  to 
accumulate  enough  Shares  to  constitute 
a  Creation  Unit  Aggregation.  An 
investor  redeeming  a  Creation  Unit 
Aggregation  generally  will  receive  (a)  A 
portfolio  of  Portfolio  Securities 
specified  on  the  date  the  request  for 
redemption  is  made  ("Redemption 
Securities"),  which  may  not  be  identical 
to  the  Deposit  Securities  applicable  to 
the  purchase  of  Creation  Unit 
Aggregations,  and  (b)  a  "Cash 
Redemption  Payment,"  consisting  of  an 
amount  calculated  in  the  same  manner 
as  the  Balancing  Amount,  although  the 
actual  amounts  may  differ  if  the 
Redemption  Securities  are  not  identical 
to  the  Deposit  Securities  on  the  same 
day.  An  investor  may  receive  the  cash 
equivalent  of  a  Redemption  Security  in 
unusual  circumstances,  such  as  where  a 
redeeming  entity  is  restrained  by 


■  «  Shares  will  be  registered  in  book -entry  form 
only.  DTC  or  its  nominee  will  be  the  registered 
owner  of  all  outstanding  Shares.  Records  reflecting 
Ihe  beneficial  owners  of  Shares  will  be  maintained 
by  DTC  or  its  participants. 
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regulation  or  policy  from  transacting  in 
the  Redemption  Security.  A  redeeming 
investor  will  pay  a  Transaction  Fee  to 
offset  the  New  Fund's  transaction  costs, 
whether  the  redemption  proceeds  are 
in-kind  or  cash.  An  additional  variable 
charge  expressed  as  a  percentage  of  the 
redemption  proceeds,  will  be  made  for 
cash  redemptions. 

9.  Applicants  state  that  neither  the 
Trust  nor  any  New  Fund  will  be 
marketed  or  otherwise,  held  out  as  an 
"open-end  investment  company"  or  a 
"mutual  fund."  Rather,  the  designation 
of  the  Trust  and  each  New  Fund  in  all 
marketing  materials  will  be  limited  to 
the  terms  "exchange- traded  fund," 
"investment  company,"  "fund"  or 
"trust"  without  reference  to  an  "open- 
end  fund"  or  "mutual  fund,"  except  to 
contrast  the  Trust  and  each  New  Fund 
with  a  conventional  open-end 
management  investment  company.  Any 
marketing  materials  that  describe  the 
purchase  or  sale  of  Creation  Unit 
Aggregations,  or  refer  to  redeemability, 
will  prominently  disclose  that  Shares 
are  not  individually  redeemable  and 
that  ov^rners  of  Shares  may  tender  Shares 
for  redemption  to  each  New  Fund  in 
Creation  Unit  Aggregations  only.  The 
same  type  of  disclosure  will  be  provided 
in  each  New  Fund's  prospectus,  SAI 
and  all  reports  to  shareholders.  ^  The 
New  Fund  will  provide  copies  of  its 
annual  and  semi-annual  shareholder 
reports  to  DTC  participants  for 
distribution  to  beneficial  holders  of 
Shares. 

10.  Apphcants  state  that  the  Trust's 
website  includes  quantitative 
information  updated  on  a  daily  basis, 
including,  for  each  New  Fund,  daily 
trading  volume,  the  previous  business 


'  Applicants  state  that  persons  purchasing 
Creation  Unit  Aggregations  will  be  cautioned  in  the 
prospectus  that  some  activities  on  their  part'may, 
depending  on  the  circumstances,  result  in  their 
being  deemed  statutory  underwriters  and  subject 
them  to  the  prospectus  delivery  and  liability 
provisions  of  the  Securities  Act  of  1933  ("Securities 
Act").  For  example,  a  broker-dealer  firm  and/or  its 
client  may  be  deemed  a  statutory  underwriter  if  it 
takes  Creation  Unit  Aggregations  after  placing  an 
order  with  the  Distributor,  breaks  them  dowrn  into 
the  constituent  Shares,  and  sells  Shares  directly  to 
its  customers;  or  if  it  chooses  to  couple  the 
purchase  of  a  supply  of  new  Shares  with  an  active 
selling  effort  involving  solicitation  of  secondary 
market  demand  for  Shares.  The  prospectus  will 
state  that  whether  a  person  is  an  underwriter 
depends  upon  all  the  facts  and  circumstances 
pertaining  to  that  person's  activities.  The 
prosf>ectus  also  will  state  that  broker-dealer  firms 
should  also  note  that  dealers  who  are  not 
"underwriters"  but  are  participating  in  a 
distribution  (as  contrasted  to  ordinary  secondary 
trading  transactions),  and  thus  dealing  with  Shares 
that  are  part  of  an  "unsold  allotment"  within  the 
meaning  of  section  4(3)(C)  of  the  Securities  Act. 
would  be  unable  to  take  advantage  of  the 
prospectus  delivery  exemption  provided  by  section 
4  3)  of  the  Securities  Act. 


day's  NAV  and  the  reported  closing 
price.  The  website  will  also  include,  for 
each  New  Fund,  a  calculation  of  the 
premium  or  discount  of  the  mid-point  of 
the  bid-ask  spread  at  the  time  of 
calculation  of  the  NAV  (the  "Bid/ Ask 
Price")  against  NAV,  and  data  in  chart 
format  displaying  the  frequency 
distribution  of  discoimts  and  premiums 
of  the  Bid/ Ask  Price  against  NAV, 
within  appropriate  ranges,  for  each  of 
the  four  previous  calendar  quarters. « 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  sections  2(a)(32), 
5(a)(1).  and  22(d)  of  the  Act  and  rule 
22c-l  under  the  Act;  and  imder  sections 
6(c)  and  17(b)  of  the  Act  granting  an 
exemption  from  sections  17(a)(1)  and 
(a)(2)  of  the  Act." 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  or  classes  of  persons,  securities,  or 
transactions,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Sections  5(a)(1)  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
"open-end  company"  as  a  management 
company  that  is  offering  for  sale  or  has 
outstanding  any  redeemable  security  of 
which  it  is  the  issuer.  Section  2(a)(32) 
of  the  Act  defines  a  redeemable  security 
as  any  security,  other  than  short-term 
paper,  under  the  terms  of  which  the 
holder,  upon  its  presentation  to  the 
issuer,  is  entitled  to  receive 
approximately  his  proportionate  share 
of  the  issuer's  current  net  assets,  or  the 
cash  equivalent.  Because  Shares  will  not 
be  individually  redeemable,  applicants 
request  an  order  under  section  6(c)  of 
the  Act  that  would  permit  the  Trust  to 
register  each  New  Fund  as  a  series  of  an 
open-end  management  investment 
company  and  issue  Shares  that  are 


"  The  Bid/ Ask  Price  of  a  New  Fund  is  determined 
using  the  highest  bid  and  the  lowest  offer  on  the 
national  securities  exchange  on  which  the  Shares 
are  listed  for  trading. 

'Applicants,  along  the  iShares,  Inc.,  have  filed  a 
separate  exemptive  application  (the  "Prospectus 
Delivery  Application")  that  would  allow  dealers  to' 
sell  Shares  to  secondary  market  purchasers 
unaccompanied  by  a  prospectus,  when  prospectus 
delivery  is  not  required  by  the  Securities  Act.  The 
Prospectus  E)elivery  Application  would  require 
Applicants  to  make  available  a  product  description 
("Product  Description")  for  distribution  in 
accordance  with  an  AMEX  rule  requiring  AMEX 
members  and  member  organizations  effecting 
transactions  in  Shares  to  deliver  a  Product 
Description  to  investors  purchasing  those  Shares. 


redeemable  in  Creation  Unit 
Aggregations.  Applicants  state  that 
investors  may  purchase  Shares  in 
Creation  Unit  Aggregations  from  each 
New  Fund  and  redeem  Creation  Unit 
Aggregations  through  each  New  Fund. 
Applicants  further  state  that  because 
the  market  price  of  Creation  Unit 
Aggregations  will  be  disciplined  by 
arbitrage  opportunities,  investors 
generally  should  be  able  to  sell  Shares 
in  the  secondary  market  at 
approximately  their  NAV. 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  Under  the  Act 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  seciu-ity  that  is 
being  currently  offered  to  the  public  by 

.  or  through  an  underwriter,  except  at  a 
current  public  offering  price  described 
in  the  prospectus.  Rule  22c-l  under  the 
Act  generally  requires  that  a  dealer 
selling,  redeeming,  or  repurchasing  a 
redeemable  security  do  so  only  at  a 
price  based  on  its  NAV.  Applicants  state 
that  secondary  market  trading  in  Shares 
will  take  place  at  negotiated  prices,  not 
at  a  current  offering  price  described  in 
the  prospectus,  and  not  at  a  price  based 
on  NAV.  Thus,  purchases  and  sales  of 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  and  rule  22c- 
1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from  these 
provisions. 

5.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  Shares.  Applicants  maintain  that 
while  there  is  little  legislative  history 
regarding  section  22(d),  its  provisions, 
as  well  as  those  of  rule  22c-l,  appear  to 
have  been  designed  to:  (a)  Prevent 
dilution  caused  by  certain  riskless- 
trading  schemes  by  principal 
underwriters  and  contract  dealers;  (b) 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers 
resulting  from  sales  at  different  prices; 
and  (c)  assure  an  orderly  distribution  of 
investment  company  shares  by 
eliminating  price  competition  from  . 
dealers  offering  shares  at  less  than  the 
published  sales  price  and  repurchasing 
shares  at  more  than  the  published 
redemption  price. 

6.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  Shares  to  trade  in  the 
secondary  market  at  negotiated  prices. 
Applicants  state  (a)  that  secondary 
market  trading  in  Shares  would  not 
cause  dilution  for  owners  of  Shares 
because  such  transactions  do  not 
directly  involve  the  assets  of  a  New 
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Fund,  and  (b)  to  the  extent  different 
prices  exist  during  a  given  trading  day, 
or  from  day  to  day,  these  variances  will 
occur  as  a  result  of  third-party  market 
forces,  such  as  supply  and  demand. 
Therefore,  applicants  assert  that 
secondary  market  transactions  in  Shares 
will  not  lead  to  discrimination  or 
preferential  treatment  among 
purchasers.  Finally,  applicants  contend 
that  the  proposed  distribution  system 
will  be  orderly  because  arbitrage  activity 
will  ensure  that  the  difference  between 
the  market  price  of  Shares  and  their 
NAV  remains  narrow. 

Section  1 7(a)  of  the  Act 

7.  Section  17(a)  of  the  Act  makes  it 
unlawful,  except  undei  certain 
circumstances,  for  any  affiliated  person 
of  a  registered  investment  company,  or 
any  affiliated  person  of  such  a  person, 
acting  as  principal,  to  sell  any  security 
to,  or  purchase  any  security  from,  such 
registered  investment  company.  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  wiUi  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person  and  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  imder  common  control,  with  the 
other  person.  Section  2(a)(9)  of  the  Act 
provides  that  a  control  relationship  will 
be  presumed  where  one  person  owns 
more  than  25%  of  another  person's 
voting  securities. 

8.  Applicants  state  that  any  person 
owning  5%  or  more  of  a  New  Fund's 
Shares  or  more  than  25%  of  a  New 
Fxmd's  Shares  will  be  affiliated  with  the 
New  Fund.  Applicants  state  that  section 
17(a)  may  prohibit  such  affiliated 
persons  of  a  New  Fimd  (and  affiliated 
persons  of  these  affiliated  persons  that 
are  not  otherwise  affiliated  with  the 
Trust  or  the  New  Fimd)  bom  purchasing 
or  redeeming  Creation  Unit 
Aggregations  in  kind.  Applicants 
request  an  exemption  from  section  17(a) 
under  sections  6(c)  and  17(b)  to  permit 
these  affiliated  persons  of  the  New  Fund 
(and  affiliated  persons  of  these  affiliated 
persons  that  are  not  otherwise  affiliated 
with  the  Trust  or  the  New  Fund)  to 
effect  such  transactions  in  Creation  Unit 
Aggregations. 

9.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 


company  and  the  general  provisions  of 
the  Act.  Applicants  contend  that  no 
useful  purpose  would  be  served  by 
prohibiting  persons  with  the  types  of 
affiliations  described  above  from 
purchasing  or  redeeming  Creation  Unit 
Aggregations.  The  deposit  procedure  for 
in-kind  purchases  and  redemption 
procediire  for  in-kind  redemptions  will 
be  the  same  for  all  purchases  and 
redemptions.  Deposit  Securities  and 
Redemption  Securities  will  be  valued 
under  the  same  objective  standards 
applied  to  valuing  Portfolio  Securities. 
Therefore,  applicants  state  that  in-kind 
purchases  and  redemptions  will  not 
favor  affiliated  persons,  and  affiliated 
persons  of  these  affiliated  persons, 
described  above. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a  future 
series  of  the  Trust  that  would  rely  on 
the  requested  relief,  by  means  of  filing 

a  post-effective  amendment  to  the 
Trust's  registration  statement  or  by  any 
other  means,  unless  applicants  have 
requested  and  received  with  respect  to 
such  future  series,  either  exemptive 
relief  from  the  Commission  or  a  no- 
action  letter  from  the  Division  of 
Investment  Management  of  the 
Commission. 

2.  Each  New  Fxmd's  prospectus  and 
the  Product  Description  will  clearly 
disclose  that,  for  pmposes  of  the  Act, 
Shares  are  issued  by  the  New  Fimd  and 
that  the  acquisition  of  Shares  by 
investment  companies  is  subject  to  the 
restrictions  of  section  12(d)(1)  of  the 
Act. 

3.  As  long  as  each  New  Fimd  operates 
in  reliance  on  the  requested  order,  the 
Shares  of  such  New  Fund  will  be  listed 
on  a  national  securities  exchange. 

4.  Neither  the  Trust  nor  any  New 
Fund  will  be  advertised  or  marketed  as 
an  open-end  fund  or  a  mutual  fund. 
Each  New  Fund's  prospectus  will 
prominently  disclose  that  Shares  are  not 
individually  redeemable  shares  and  will 
disclose  that  the  owners  of  Shares  may 
acquire  those  Shares  from  the  New 
Fund  and  tender  those  Shares  for 
redemption  to  the  New  Fund  in 
Creation  Unit  Aggregations  only.  Any 
advertising  material  that  describes  the 
purchase  or  sale  of  Creation  Unit 
Aggregations  or  refers  to  redeemability 
will  prominently  disclose  that  Shares 
are  not  individually  redeemable  and 
that  owners  of  Shares  may  acquire  those 
Shares  from  the  New  Fund  and  tender 
those  Shares  for  redemption  to  the  New 
Fund  in  Creation  Unit  Aggregations 
only. 


5.  The  website  for  the  Trust,  which 
will  be  publicly  accessible  at  no  charge, 
will  contain  the  following  information, 
on  a  per  Share  basis,  for  each  New 
Fund:  (a)  the  prior  business  day's  NAV 
and  the  Bid/ Ask  Price,  and  a  calculation 
of  the  premium  or  discount  of  such  Bid/ 
Ask  Price  against  such  NAV;  and  (b) 
data  in  chart  format  displaying  the 
frequency  distribution  of  discounts  and 
premiums  of  the  daily  Bid/ Ask  Price 
against  the  NAV,  within  appropriate 
ranges,  for  each  of  the  four  previous 
calendar  quarters.  In  addition,  the 
Product  Description  for  each  New  Fund 
will  state  that  the  website  for  the  Trust 
has  information  about  the  premiums 
and  discounts  at  which  a  New  Fund's 
Shares  have  traded. 

6.  The  prospectus  and  annual  report 
for  each  New  Fund  will  also  include:  (a) 
the  information  listed  in  condition  5(b), 
(i)  in  the  case  of  the  prospectus,  for  the 
most  recently  completed  year  (and  the 
most  recently  completed  quarter  or 
quarters,  as  applicable)  and  (ii)  in  the 
case  of  the  armual  report,  for  the 
immediately  preceding  five  years,  as 
applicable;  and  (b)  the  following  data, 
calculated  on  a  per  Share  basis  for  one, 
five  and  ten  year  periods  (or  life  of  the 
New  Fund),  (i)  the  cumulative  total 
return  and  the  average  annual  total 
return  based  on  NAV  and  Bid/ Ask  Price, 
and  (ii)  the  cumulative  total  return  of 
the  relevant  Underlying  Index. 

By  the  Commission. 
Margaret  H.  Nf  cFarland, 
Deputy  Secretary. 
[FR  Doc.  02-14007  Filed  &-4-02;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Relaase  No. 
25595;  812-10884] 

{Shares,  Inc.,  et  al.;  Notice  of 
Application 

May  29.  2002. 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
24(d)  of  the  Act. 

APPt.lCANTS:  iShares,  Inc.  and  iShares 
Trust  (the  "Companies"),  Barclays 
Global  Fund  Advisors  (the  "Adviser"), 
and  SEI  Investments  Distribution  Co. 
(the  "Distributor"). 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  amending  certain  prior 
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orders  (the  "Prior  Orders")'  to  permit 
dealers  to  sell  shares  of  series  of  the 
Companies  to  purchasers  in  the 
secondary  market  unaccompanied  by  a 
prospectus,  when  prospectus  delivery  is 
not  required  by  the  Securities  Act  of 
1933  (the  "Securities  Act").  The  order 
would  also  provide  such  relief  to  certain 
series  of  iShares  Trust  that  are  the 
subject  of  a  pending  application  for 
exemptive  relief  (the  "Fixed  Income 
Application"). 2 

RUNG  DATES:  The  application  was  filed 
on  December  4, 1997  and  amended  on 
November  24,  1998  and  May  17,  2002. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  24,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  St.,  NW,  Washington,  DC  20549- 
0609.  Applicants:  iShares,  Inc.,  400 
Bellevue  Parkway,  Wilmington,  DE 
19809,  Attention:  John  Falco;  iShares 
Trust,  c/o  Investors  Bank  &  Trust  Co., 
200  Clarendon  St.,  Boston,  MA  02116, 
Attention:  Susan  C.  Mosher,  Esq.; 
Barclays  Global  Fund  Advisors,  c/o 
Barclays  Global  Investors,  45  Fremont 
St.,  San  Francisco,  CA  94105,  Attention: 
Joanne  T.  Medero,  Esq.;  and  SEI 
Investments  Distribution  Co.,  One 
Freedom  Valley  Dr.,  Oaks,  PA  19456, 
Attention:  William  E.  Zitelli,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Senior  Counsel,  at  (202) 
942-0582,  or  Michael  W.  Mundt,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management). 


'  Sfifi  Foreign  Fund,  Inc..  Investment  Company 
Act  Release  No.  21803  (Mar.  5.  1996);  WEBS  Index 
Fund.  Inc.,  Investment  Company  Act  Release  No. 
23890  (July  6,  1999):  Barclays  Global  Fund 
Advisors.  Investment  Company  Act  Release  No. 

24451  (May  12.  2000);  Barclays  Global  Fund 
Advisors.  Investment  Company  Act  Release  No. 

24452  (May  12.  2000):  iShares  Trust.  Investment 
Company  Act  Release  No.  25111  (Aug.  15.  2001); 
iShares,  Inc..  Investment  Company  Act  Release  No. 
25215  (Oct.  18.  2001). 

2  The  Fixed  Income  Application,  filed  on  lanuary 
2,  2001 .  by  iShares  Trust.  Barclays  Global  Fund 
Advisors  and  SEI  Distribution  Co.,  relates  to  certain 
new  series  of  iShares  Trust  that  wbuld  track  fixed 
income  indices. 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  St.,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  iShares,  Inc.^  is  an  open-end 
management  investment  company 
registered  under  the  Act  and 
incorporated  in  the  state  of  Maryland. 
iShares  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  orgainized 
as  a  Delaware  business  trust.  Each  of  the 
Companies  is  comprised  of  separate 
series,  referred  to  as  "Index  Funds."  The 
shares  of  each  Index  Fund  are  referred 
to  as  "iShares." 

2.  The  Adviser,  which  is  registered  as 
an  investment  adviser  under  the 
hivestment  Advisers  Act  of  1940,  serves 
as  investment  adviser  to  the  Companies. 
The  Adviser  may  enter  into  sub- 
advisory  agreements  with  additional 
investment  advisers  to  act  as 
subadvisers  with  respect  to  particular 
Index  Funds.  The  Distributor,  a  broker- 
dealer  registered  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act")  and  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc., 
serves  as  the  principal  underwriter  and 
distributor  of  the  Companies'  shares. 

3.  Each  Index  Fund  seeks  to  provide 
investment  results  that  correspond 
generally  to  the  price  and  yield 
performance  of  publicly  traded 
securities  in  the  aggregate  in  particular 
markets,  as  represented  by  a  particular 
securities  index  (each,  a  "Benchmark 
Index").  No  entity  that  creates, 
compiles,  sponsors  or  maintains  any 
Benchmark  Index  is,  or  will  be,  an 
affiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act,  or  an  affiliated  person 
of  an  affiliated  person,  of  the  Adviser, 
the  Distributor,  either  Company  or  any 
subadviser  or  promoter  of  an  Index 
Fund. 

4.  In  the  future,  the  applicants  may 
offer  additional  Index  Funds  pursuant 
to  certain  of  the  Prior  Orders  ("Future' 
Funds")  based  on  other  Benchmark 
Indices.  The  applicants  request  that  the 
order  granted  pursuant  to  the 
application  apply  to  any  Future  Funds. 
Any  Future  Funds  will  (a)  By  advised 
by  the  Adviser  or  an  entity  controlled  by 
or  under  common  control  with  the 
Adviser  and  (b)  comply  with  the  terms 
and  conditions  of  the  order.  References 
to  the  Index  Funds  include  the  Future 
Funds. 


5.  iShares  are  issued  in  large 
aggregations  called  "Creation  Units." 
Purchasers  of  Creation  Units  may 
separate  a  Creation  Unit  into  individual 
iShares.*  iShares  are  listed  on  a  national 
securities  exchange,  as  defined  in 
section  2(a)(26)  of  the  Act  (an 
"Exchange")"  and  traded  in  the 
secondary  market  in  the  same  manner  as 
other  equity  securities.  Except  when 
aggregated  in  Creation  Units,  iShares  are 
not  redeemable  from  the  Companies. 
iShares  are  purchased  and  redeemed 
primarily  on  an  "in-kind"  basis:  an 
investor  purchasing  a  Creation  Unit  on 
an  in-kind  basis  generally  must  deliver 
and  an  investor  redeeming  a  Creation 
Unit  on  an  in-kind  basis  generally  will 
receive  securities  reflecting  the  names 
and  weightings  of  the  securities  that 
comprise  the  Index  Fund's  portfolio. ^ 

6.  Applicants  will  make  available  an 
iShares  product  description  ("Product 
Description")  for  distribution  in 
accordance  with  an  Exchange  rule 
requiring  Exchange  members  and 
member  organizations  effecting 
transactions  in  iShares  to  deliver  a 
Product  Description  to  investors 
purchasing  iShares.  Applicants  state 
that  any  other  Exchange  that  applies  for 
unlisted  trading  privileges  in  iShares 
will  have  to  adopt  a  similar  rule.^  The 


.^Formerly    Foreign  Fund,  Inc."  and  "WEBS 
Index  Fund,  Inc." 


*  Applicants  state  that  persons  purchasing 
Creation  Units  will  be  cautioned  in  each  Index 
Fund's  prospectus  ("Prospectus")  that  some 
activities  on  their  part  may,  depending  on  the 
circumstances,  result  in  their  bieing  deemed 
statutory  underwriters  and  subject  them  to  the 
prospectus  delivery  and  liability  provisions  of  the 
Securities  Act.  For  example,  a  broker-dealer  firm 
and/or  its  client  may  be  deemed  a  statutory 
underwriter  if  it  takes  Creation  Units  after  placing 
an  order  with  the  Distributor,  breaks  them  down 
into  the  constituent  iShares,  and  sells  iShares 
directly  to  its  customers;  or  if  it  chooses  to  couple 
the  creation  of  a  supply  of  new  iShares  with  an 
active  selling  effort  involving  solicitation  of 
secondary  market  demand  for  iShares.  The 
Prospectus  will  state  that  whether  a  person  is  an 
underwriter  depends  upon  all  the  facts  and 
circumstances  pertaining  to  that  person's  activities. 
The  Prospectus  also  will  state  that  broker-dealer 
firms  should  also  note  that  dealers  who  are  not 
"underwriters"  but  are  participating  in  a 
distribution  (as  contrasted  to  ordinary  secondary 
transactions),  and  thus  dealing  with  iShares  that  are 
part  of  an  "unsold  allotment"  within  the  meaning 
of  section  4(3)(C)  of  the  Securities  Act.  would  be 
unable  to  take  advantage  of  the  prospectus  delivery 
exemption  provided  by  section  4(3)  of  the 
Securities  Act. 

■■  With  two  exceptions,  the  iShares  of  all  Index 
Funds  currently  offered  to  the  public  are  listed  on 
the  American  Stock  Exchange  LLC.  The  iShares  of 
the  iShares  S&P  100  Index  Fund  are  listed  on  the 
Chicago  Board  Options  Exchange,  Inc.,  and  the 
iShares  of  the  iShares  S&P  Global  100  Index  Fund 
are  listed  on  The  New  'Vork  Stock  Exchange,  Inc. 

"A  Company  also  may  effect  redemptions  for 
cash  in  certain  circumstances. 

'  Applicants  expect  that  the  number  of  purchases 
of  iShar^s  in  which  an  investor  will  not  receive  a 
Product  Description  will  not  constitute  a  significant 
portion  of  the  market  activity  in  iShares. 
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Product  Description  for  an  Index  Fund 
will  provide  a  plain  English  overview  of 
the  Index  Fund,  including  its 
investment  objective  and  investment 
strategies  and  the  material  risks  and 
potential  rewards  of  investing  in  the 
Index  Fund.  The  Product  Description 
also  will  provide  a  brief,  plain  English 
description  of  the  salient  aspects  of  the 
Index  Fimd's  iShares.  The  Product 
Description  will  advise  investors  that  a 
Prospectus  and  the  Index  Fimd's 
Statement  of  Additional  Information 
may  be  obtained,  without  charge,  from 
the  investor's  broker  or  from  the 
Distributor.  The  Product  Description 
also  will  provide  a  website  address  (in 
most  cases  to  a  website  maintained  by 
the  sponsor  of  the  relevant  Benchmark 
Index)  where  investors  can  obtain 
information  about  the  composition  eind 
compilation  methodology  of  an  Index 
Fund's  Benchmark  Index. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  section  24(d)  of  the  Act. 
The  requested  order  would  amend  the 
Prior  Orders  and  provide  relief  to  the 
Index  Fimds  that  are  the  subject  of  the 
Fixed  Income  Application. 

2.  Section  24(d)  of  the  Act  provides, 
in  relevant  part,  that  the  prospectus 
delivery  exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Securities  Act  does  not  apply  to  any 
transaction  in  a  redeemable  security 
issued  by  an  open-end  investment 
company-  Applicants  request  an 
exemption  from  section  24(d)  to  permit 
dealers  selling  iShares  to  rely  on  the 
prospectus  delivery  exemption  provided 
by  section  4(3)  of  the  Securities  Act.« 

3.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  of  persons,  securities,  or 
transactions,  if  and  to  the  extent  that 
such  exemptioa  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  state  that  for  the 
reasons  discussed  below  the  requested 
relief  meets  these  standards. 

4.  Applicants  state  that  iShares  will 
be  listed  on  an  Exchange  and  will  be 
traded  in  a  manner  similsu'  to  other 
equity  securities,  including  the  shares  of 
closed-end  investment  companies. 
Applicants  note  that  dealers  selling 
shares  of  closed-end  investment 


companies  in  the  secondary  market 
generally  are  not  required  to  deliver  a 
prospectus  to  the  piuchaser. 

5.  Applicants  contend  that  iShares,  as 
a  listed  security,  merit  a  reduction  in 
the  compliance  costs  and  regulatory 
burdens  resulting  from  the  imposition  of 
prospectus  delivery  obligations  in  the 
secondary  market.  Because  iShares  will 
be  exchange-listed,  prospective 
investors  will  have  access  to  several 
types  of  market  information  about 
iShares.  Applicants  state  that 
information  regarding  market  price  and 
volume  will  be  continually  available  on 
a  real-time  basis  throughout  the  day  on 
brokers'  computer  screens  and  other 
electronic  services.  The  previous  day's 
price  and  volume  information  also  will 
be  published  daily  in  the  financial 
section  of  newspapers.  In  addition,  the 
iShares  Web  site  (http:// 
www.ishares.com)  includes  quantitative 
information  updated  on  a  daily  basis, 
including,  for  each  Index  Fund,  daily 
trading  volume,  the  previous  business 
day's  net  asset  value  ("NAV")  and  the 
reported  closing  price.  The  Web  site 
will  also  include,  for  each  Index  Fund, 
a  calculation  of  the  premium  or 
discount  of  the  mid-point  of  the  bid-ask 
spread  at  the  time  of  calculation  of  the 
NAV  (the  "Bid/ Ask  Price")  against 
NAV,  and  data  in  chart  format 
displaying  the  frequency  distribution  of 
discounts  and  premiums  of  the  Bid/ Ask 
Price  against  the  NAV,  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters.^  The  iShares 
Web  site  also  contains  information  with 
respect  to  the  portfolio  securities  of  each 
Index  Fund,  including  their  names, 
numbers  of  shares  held  by  the  Index 
Fund  and  the  percentages  of  the  Index 
Fund's  portfolio,  and  reported  closing 
prices  of  such  securities. 

6.  Investors  also  will  receive  a 
Product  Description  describing  the 
Index  Fund  and  its  iShares.  Applicants 
state  that,  while  not  intended  as  a 
substitute  for  a  prospectus,  the  Product 
Description  will  contain  information 


"Applicants  do  not  seek  relief  from  the 
prospectus  delivery  requirement  for  non-secondary 
market  transactions,  including  purchases  of 
Creation  Units  or  those  involving  an  underwriter. 


'The  Bid/ Ask  Price  of  an  Index  Fund  is 
determined  using  the  highest  bid  and  the  lowest 
offer  on  the  Exchange  on  which  the  iShares  are 
listed  for  trading.  In  the  case  of  any  Index  Fund  the 
NAV  of  which  is  determined  after  the  close  of  the 
regular  trading  day  on  its  listing  Exchange,  the 
"Bid/ Ask  Price"  will  be  the  mid-point  of  the  bid/ 
ask  spread  as  of  the  close  of  regular  trading  on  its 
listing  Exchange,  and  in  the  case  of  any  Index  Fund 
the  NAV  of  which  is  determined  prior  to  the 
opening  of  the  regular  trading  day  on  its  listing 
Exchange,  the  "Bid/ Ask  Price"  will  be  the  mid- 
point of  the  bid/ask  spread  as  of  the  opening  of 
regular  trading  on  its  listing  Exchange.  Currently, 
four  Index  Funds  calculate  NAV  at  times  outside 
the  regular  trading  day  on  their  listing  Exchange 
(iShares  MSCl  Brazil  Index  Fund,  iShares  MSCI 
Malaysia  Index  Fund,  iShares  MSCI  South  Korea 
Index  Fund,  and  iShares  MSCI  Taiwan  Index 
Fund). 


about  iShares  that  is  tailored  to  meet  the 
needs  of  investors  purchasing  iShares  in 
the  secondary  market. 

Applicants'  Conditioiis 

Prior  Orders 

Applicants  agree  that  the  order  of  the 
Commission  would  amend  the  Prior 
Orders  to  grant  the  requested  relief  and 
to  replace  the  existing  conditions  with 
the  following  conditions: 

1.  Applicants  will  not  register  any 
Future  Fund  by  means  of  filing  a  post- 
effective  amendment  to  a  Company's 
registration  statement  or  by  any  other 
means,  imless  (a)  applicants  have 
requested  and  received  with  respect  to 
such  Future  Fund,  either  exemptive 
relief  from  the  Commission  or  a  no- 
action  letter  from  the  Division  of 
Investment  Management  of  the 
Commission  or  (b)  such  Future  Fund 
will  be  listed  on  an  Exchange  without 
the  need  for  a  filing  pursuant  to  rule 
19b-4  under  the  Exchange  Act. 

2.  Each  Index  Fund's  Prospectus  and 
Product  Description  will  clearly 
disclose  that,  for  purposes  of  the  Act, 
iShares  are  issued  by  the  Index  Fund 
and  that  the  acquisition  of  iShares  by 
investment  companies  is  subject  to  the 
restrictions  of  section  12(d)(1)  of  the 
Act. 

3.  As  long  as  a  Company  operates  in 
reliance  on  the  requested  order,  the 
individual  iShares  will  be  listed  on  an 
Exchange. 

4.  Neither  of  the  Companies  nor  any 
Index  Fund  will  be  advertised  or 
marketed  as  an  open-end  fund  or  a 
mutual  fund.  Each  Index  Fund's 
Prospectus  will  prominently  disclose 
that  iShares  are  not  individually 
redeemable  shares  and  will  disclose  that 
the  owners  of  iShares  may  acquire  those 
iShares  from  the  Index  Fund  and  tender 
those  iShares  for  redemption  to  the 
Index  Fimd  in  Creation  Units  only.  Any 
advertising  material  that  describes  the 
purchase  or  sale  of  Creation  Units  or 
refers  to  redeemability  will  prominently 
disclose  that  iShares  are  not 
individually  redeemable  and  that 
owners  of  iShares  may  acquire  those 
iShares  from  the  Index  Fund  and  tender 
those  iShares  for  redemption  to  the 
Index  Fimd  in  Creation  Units  only. 

5.  Before  an  Index  Fund  may  rely  on 
the  order,  the  Commission  will  have 
approved,  pursuant  to  rule  19b-4  under 
the  Exchange  Act,  an  Exchange  rule 
requiring  Exchange  members  and 
member  organizations  effecting 
transactions  in  iShares  to  deliver  a 
Product  Description  to  purchasers  of 
iShares. 

6.  The  Web  site(s)  for  the  Companies, 
which  is  and  will  be  publicly  accessible 
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at  no  charge,  will  contain  the  following 
information,  on  a  per  iShare  basis,  for 
each  Index  Fund:  (a)  the  prior  business 
day's  NAV  and  Bid/ Ask  Price,  and  a 
calculation  of  the  premium  or  discount 
of  such  Bid/ Ask  Price  against  such 
NAV;  and  (b)  data  in  chart  format 
displaying  the  frequency  distribution  of 
discounts  and  premiums  of  the  daily 
Bid/ Ask  Price  against  the  NAV,  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters.  In  addition, 
the  Product  Description  for  each  Index 
Fund  will  state  that  the  website(s)  for 
the  Companies  has  information  about 
the  premiums  and  discounts  at  which 
the  Index  Fund's  iShares  have  traded. 

7.  The  Prospectus  and  annual  report 
for  each  Index  Fund  will  also  include: 
(a)  the  information  listed  in  condition 
6(b),  (i)  in  the  case  of  the  Prospectus,  for 
the  most  recently  completed  year  (and 
the  most  recently  completed  quarter  or 
quarters,  as  applicable)  and  (ii)  in  the . 
case  of  the  annual  report,  for  the 
immediately  preceding  five  years,  as 
applicable;  and  (b)  the  following  data, 
calculated  on  a  per  iShare  basis  for  one, 
five  and  ten  year  periods  (or  life  of  the 
Index  Fund),  (i)  the  cumulative  total 
return  and  the  average  annual  total 
return  based  on  NAV  and  Bid/Ask  Price, 
and  (ii)  the  cumulative  total  return  of 
the  relevant  Benchmark  Index. 

Fixed  Income  Index  Funds 

The  applicants  agree  that  the  order 
granting  the  requested  relief  with 
respect  to  the  Index  Fimds  proposed  in 
the  Fixed  Income  Application  will  be 
subject  to  the  following  condition: 

8.  Before  an  Index  Fund  may  rely  on 
the  order,  the  Commission  will  have 
approved,  pursuant  to  rule  19b-4  under 
the  Exchange  Act,  an  Exchange  rule 
requiring  Exchange  members  and 
member  organizations  effecting 
transactions  in  iShares  of  such  Index 
Fund  to  deliver  a  Product  Description  to 
purchasers  of  iShares. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-14008  Filed  6-4-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-46001 ;  Fil«  No.  4-429] 

Joint  Industry  Plan;  Order  Granting 
Approval  of  Joint  Amendments  Nos.  2 
and  3  to  the  Options  intermarket 
Linkage  Plan  Relating  to  Satisfaction 
of  Trade-Throughs,  the  Procedures  for 
Handling  Multiple  Principal  Orders, 
Restrictions  on  Withdrawal,  and  an 
Implementatton  Timetable 

May  30.  2002. 

On  November  20,  2001,  November  21, 
2001,  December  10,  2001,  December  10, 

2001,  and  December  26,  2001,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  International  Stock  Exchange 
LLC  ("ISE"),  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"),  Pacific 
Exchange,  Inc.  ("PCX"),  and  American 
Stock  Exchange  LLC  ("AMEX") 
(collectively,  the  "Participants"), 
respectively,  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
llA(a)(3)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  llAa3-2 
thereunder,^  an  amendment  ("Joint 
Amendment  No.  2")  to  the  Options 
Intermarket  Linkage  Plan. '  In  addition, 
on  April  5,  2002,  April  9,  2002,  April 
15,  2002,  April  15,  2002  and  April  16, 

2002,  CBOE,  ISE.  Phlx,  PCX,  and  Amex. 
respectively,  filed  with  the  Commission 
an  additional  amendment  ("Joint 
Amendment  No.  3")  to  the  Linkage 
Plan. 

The  proposed  amendments  to  the 
Linkage  Plan  were  published  for 
comment  in  the  Federal  Register  on 
April  30,  2002.''  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  amendments  to 
the  Linkage  Plan. 

I.  Description  of  the  Proposed 
Amendments 

A.  Proposed  Joint  Amendment  No.  2 

In  Proposed  Joint  Amendment  No.  2, 
the  Participants  propose  changes  to  two 
provisions  of  the  Linkage  Plan  to 


'  15  ll.S.C.  78k-](a)(3). 

n7CFR240.11Aa3-2. 

^On  July  28.  2000.  the  Commission  approved  a 
national  market  system  plan  ("Linkage  Plan")  for 
the  purpose  of  creating  and  operating  an 
intermarket  options  market  linkage  ("Linkage") 
proposed  by  Amex,  CBOE.  and  ISE.  See  Securities 
Exchange  Act  Release  No.  43086  (julv  28.  2000).  65 
FR  48023  (August  4.  2000).  Subsequently.  Phlx  and 
PCX  joined  the  Linkage  Plan.  See  Securities 
Exchange  Act  Release  Nos.  43573  (November  16. 
2000),  65  FR  70850  (November  28,  2000)  and  43574 
(November  16,  2000).  65  FR  70851  (November  28. 
2000).  On  June  .''.7.  2001,  the  Commission  approved 
an  amendment  to  the  Linkage  Plan.  See  Securities 
Exchange  Act  Release  No.  44482  ()une  27.  2001 ).  66 
FR3S470()uly  5.  2001). 


modify:  (1)  The  manner  in  which  a 
Participant  displaying  the  best 
published  quote  may  be  compensated 
when  its  quote  represents  a  customer 
order  and  another  Participant  executes 
an  order  for  a  listed  option  at  a  price 
inferior  to  the  best-published  quote 
displayed  on  that  exchange 
("intermarket  trade-through");  and  (2) 
the  procedures  for  monitoring 
restrictions  on  how  often  orders  for  the 
account  of  market  makers  ("Principal 
Orders")  may  be  sent  through  the 
Linkage. 

1.  Satisfaction  of  Trade-Throughs 

One  of  the  main  goals  of  the  Linkage 
Plan  is  to  limit  the  incidence  of 
intermarket  trade-throughs.  As  part  of 
achieving  this  goal,  the  Linkage  Plan 
provides  that  if  a  customer  order  is  the 
best-published  quote  and  a  trade  is 
executed  at  a  worse  price,  the  exchange 
representing  that  customer  order  may 
request  compensation  from  the 
exchange  that  executed  the  trade- 
through. 

Currently,  the  Linkage  Plan  requires 
that,  to  be  compensated  by  another 
Participant,  a  Participant  generally  must 
lodge  a  complaint  with  that  Participant 
within  three  minutes  of  the  time  that  the 
transaction  report  was  disseminated. 
The  Linkage  Plan  requires  that  the 
complaint  specifj'  the  number  of 
customer  contracts  at  the  disseminated 
quotation  that  were  traded-through.  The 
Participant  that  traded  through  is  then 
required  to  respond  to  the  complaint, 
either  by  claiming  an  exception  to 
liability  ^  or  by  taking  corrective  action. 
If  no  exception  to  liability  applies,  the 
Participant  initiating  the  trade-through 
may  either:  (1)  Send  a  Satisfaction 
Order  •*  to  the  Participant  that  sent  the 
complaint;  or  (2)  adjust  the  price  of  the 
trade  to  a  price  at  which  a  trade-through 
would  not  have  occurred. 

The  proposed  amendment  would 
simplify  this  procedure  by  combining 
the  complaint  and  satisfaction  process. 
Specifically,  if  a  Participant  identifies  a 
trade-through  by  another  exchange,  that 
Participant  would  send  a  Satisfaction 
Order  to  the  exchange  that  traded- 
through  for  the  number  of  customer 


5  The  exceptions  to  liabilitv  are  set  forth  in 
§  8(c)(iii)  of  the  Linkage  Plan. 

•■  A  Satisfaction  Order  is  currently  defined  in  the 
Linkage  Plan  as  an  order  for  the  principal  account 
of  a  member  who  initiated  a  trade-through,  sent 
through  the  linkage  to  satisf)'  the  liability  arising 
from  that  trade-through,  section  2(16)(c)  of  the 
Linkage  Plan.  In  joint  Proposed  Amendment  No.  2, 
the  Participants  propose  to  dePine  a  Satisfaction 
Order  as  an  order  sent  through  the  linkage  to  notify 
a  Participant  of  a  trade-through  and  to  seek 
satisfaction  of  liability  arising  from  that  trade- 
through.  See  Proposed  amendments  to  §  2(16)(c|  of 
the  Linkage  Plan. 
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contracts  at  the  disseminated  quotation. 
The  exchange  receiving  the  Satisfaction 
Order  can:  (1)  Fill  the  order;  (2)  claim 
an  exemption  from  liability;  or  (3)  take 
other  action  currently  permitted  under 
the  Linkage  Plan  (such  as  correcting  the 
price  of  the  transaction  to  a  price  that 
would  not  be  a  trade- tlirough).  Due  to 
the  uncertainty  as  to  whether  a 
Participant  will  receive  an  execution  of 
the  Satisfaction  Order,  the  proposed 
amendmeht  would  permit  the 
Participant  that  sent  the  Satisfaction 
Order  to  reject  any  execution  it  receives 
if  the  customer  order(s)  imderlying  the 
Satisfaction  Order  had  been  executed  or 
canceled  while  the  Satisfaction  Order 
was  pending.^ 

2.  Sending  Principal  Orders  Through 
the  Linkage 

Ciurently.  the  Linkage  Plan  provides 
that  a  market  maker  may  send  a 
Principal  Order  for  automatic  execution 
to  another  exchange  for  up  to  10 
contracts.  If  a  market  maker  of  a 
Participant  sends  such  a  Principal  Order 
for  automatic  execution  to  another 
Participant,  there  are  limits  and 
prohibitions  on  any  market  maker  from 
that  Participant  sending  additional 
Principal  Orders  to  the  same  exchange 
in  the  same  options  class.  Specifically, 
subject  to  certain  exceptions,  a 
Participant  cannot  send  another 
Principal  Order  for  automatic  execution 
for  15  seconds,  and  for  the  following  45 
seconds  it  can  only  send  Principal 
Orders  larger  than  the  automatic 
execution  size. 

The  Participants  propose  to  place  the 
responsibility  for  monitoring 
compliance  with  these  limitations  on 
the  receiving,  not  the  sending, 
Participant.  Specifically,  proposed 
amended  Section  7(a)(ii)(C)  of  the 
Linkage  Plan  states  that  if  a  Participant 
received  a  second  Principal  Order  for 
automatic  execution  from  a  Participant 
within  15  seconds,  it  could  reject  such 
order.  Similarly,  for  the  next  45 
seconds,  the  receiving  Participant  could 
deny  automatic  execution  to  any 
Principal  Orders  it  receives  from  the 
same  Participant.  The  same  exceptions 
to  these  provisions  contained  in  the 
ciurent  Linkage  Plan  would  continue  to 
apply." 


''  See  Proposed  amendments  to  the  definitions  of 
"Satisfaction  Order"  and  "Reference  Price."  and 
§  8(c)  of  the  Linkage  Plan. 

'  If  there  is  a  change  of  price  in  the  receiving 
Participant's  disseminated  offer  (bid)  and  such 
price  continues  to  be  at  the  NBBO,  the  receiving 
Participant  may  not  reject  a  second  order  received 
from  the  same  Participant  within  15  seconds  of  the 
initial  order,  if  there  is  a  change  of  price  in  the 
receiving  Participant's  disseminated  offer  (bid),  the 
receiving  Participant  may  not  reject  a  second  order 
received  from  the  same  Participant  after  isieconds 


B.  Proposed  Joint  Amendment  No.  3 

Proposed  Joint  Amendment  No.  3 
would  substantively  modify  the  Linkage 
Plan  by:  (1)  Restricting  Participants' 
withdrawal  from  the  Linkage  Plan;  (2) 
incorporating  a  timetable  for 
implementing  the  linkage;  and  (3) 
requiring  each  Participant  to  submit  to 
the  Commission  a  project  plan  for 
implementation  and  monthly  status 
reports.^ 

1 .  Withdrawal  from  the  Linkage  Plan 

Currently,  a  Participant  is  required  to 
provide  only  30  days  written  notice  to 
the  other  Participants  and  the  facilities 
manager  to  withdraw  bom  the  Linkage 
Plan.  The  proposed  amendment  would 
delete  this  provision  and  require, 
instead,  that  a  Participant  wishing  to 
withdraw  from  the  Linkage  Plan  effect 
an  amendment  to  the  Linkage  Plan, 
which  would  be  subject  to  Commission 
approval.  The  Participant  would  be 
required  to  state  how  it  plans  to 
accomplish,  by  alternate  means,  the 
goals  of  the  Linkage  Plan  regarding 
limiting  trade-throughs  of  prices  on 
other  exchanges  trading  the  same 
options  classes.  A  Participant  would  be 
permitted  to  propose  such  an 
amendment  unilaterally,  and  approval 
of  the  other  Participants  would  not  be 
required.'" 

2.  Implementation  Timetable 

The  proposed  amendment  would 
incorporate  into  the  Linkage  Plan  a 
specific  implementation  timetable.  The 
Participants  propose  to  implement  the 
linkage  in  two  phases:  the  first  phase 
would  be  limited  to  those  aspects  of  the 
Linkage  Plan  providing  for  automatic 
execution,  and  the  second  phase  would 
implement  all  other  linkage 
functionality.  The  proposal  would 
require  the  Participants  to  begin  full 
intermarket  testing  of  phase  1  no  later 
than  December  1,  2002,  and  testing  of 
phase  2  no  later  than  March  1,  2003. 
The  Participants  would  be  required  to 
implement  phase  1  and  phase  2  as  soon 
as  practical  after  successful  testing,  and 
no  later  than  February  1,  2003  and  April 
30,  2003,  respectively." 


and  within  one  minute  of  the  initial  order.  See 
section  7(a)(ii)(C)  of  the  Linkage  Plan. 

^  Proposed  |oint  Amendment  No.  3  also  would 
conform  two  Linkage  Plan  provisions  to  |oint 
Amendment  No.  2  by  replacing  references  to  trade- 
through  complaints  with  references  to  Satisfaction 
Orders.  See  proposed  Amendments  to  §  8(c)  of  the 
Linkage  Plan. 

'"See  Proposed  section  4(d)  of  the  Linkage  Plan. 

■  ■  See  Proposed  section  12(a)  of  the  Linkage  Plan. 


3.  Project  Plan  and  Monthly  Status 
Reports 

Finally,  proposed  Joint  Amendment 
No.  3  would  require  each  Participant  to 
provide  the  Commission  with  a  detailed 
project  plan  and  monthly  status  reports 
regarding  implementation  of  such 
project  plan.  ^  2 

n.  Discussion 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
Joint  Amendments  to  the  Linkage  Plan 
are  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder.  Specifically,  the 
Commission  finds  that  the  proposed 
Joint  Amendments  are  consistent  with 
section  llA  of  the  Act,"  and  Rule 
llAa3-2  thereunder,!*  jj^  that  it  is 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets, 
to  remove  impediments  to,  and  perfect 
the  mechanisms  of,  a  national  market 
system. 

The  Commission  believes  that  the 
proposed  streamlined  procedures  for 
achieving  satisfaction  of  trade-throughs 
set  forth  in  proposed  Joint  Amendment 
No.  2  should  enable  each  Participant  to 
more  easily  seek  compensation  on 
behalf  of  customer  orders  represented  in 
the  quote  in  circumstances  in  which  it 
believes  that  a  trade-through  of  that 
quote  has  occvured.  In  addition,  the 
proposal  to  place  the  responsibility  for 
monitoring  the  handling  of  multiple 
principal  orders  on  the  receiving,  rather 
than  the  sending.  Participant  should 
address  the  Participants'  technical 
concerns  regarding  implementation  of 
this  provision,  without  modifying  the 
substance  or  intent  of  the  provision. 

The  Commission  further  believes  that 
the  proposed  restrictions  on  withdrawal 
from  the  Linkage  Plan,  proposed  in  Joint 
Amendment  No.  3,  will  ensure  that  each 
of  the  Participants  remains  subject  to 
the  requirements  of  the  Linkage  Plan  to 
avoid  trading  through  better  prices 
displayed  on  the  other  options  markets, 
unless  the  Participant  can  demonstrate 
to  the  Commission's  satisfaction  that  it 
can  accomplish  the  same  goal  by  an 
alternate  means.  Because  each 
Participant  would  be  required  to  obtain 
Commission  approval  before  it  could 
withdraw  from  the  Linkage  Plan,  the 
Commission  is  assured  of  an 
opportunity  to  carefully  consider  the 
full  implications  of  any  such  proposed 
withdrawal  from  the  Linkage  Plan. 

Moreover,  the  proposed 
implementation  timetable  provides 


'^  See  Proposed  section  12(b)  of  the  Linkage  Plan. 
■3  15U.S.C.  78k-l. 
'M7CFR  240.1  lAa3-2. 
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certainty  regarding  the  dates  by  which 
an  intermarket  linkage  in  the  options 
market  will  be  available.  Finally,  the 
submission  by  the  exchanges  to  the 
Conunission  of  detailed  project  plans 
and  monthly  status  reports  will  enhance 
the  Commission's  ability  to  continue 
monitoring  the  Participants'  progress  in 
achieving  full  implementation  of  the 
Linkage  Plan  within  the  established 
timetables. 

Accordingly,  It  is  ordered,  pursuant  to 
section  11 A  of  the  Act, '5  and  Rule 
llAa3-2  thereunder,i8  that  the 
proposed  Joint  Amendments  No.  2  and 
3  to  the  Options  Intermarket  Linkage 
Plan  are  approved. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  02-14011  Filed  6-4-02;  8:45  am) 

BILUNG  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46003;  File  No.  S7-17-00] 

Order  Granting  Temporary  Exemption 
for  Broker-Dealers  from  the  Trade- 
Through  Disclosure  Rule 

May  30,  2002. 

In  July  2000,  the  Commission 
approved  an  intermarket  linkage  plan, 
in  which  all  five  options  exchanges  *  are 
currently  participants  ("Linkage 
Plan").2  Also  in  July  2000,  the 
Commission  proposed,  and  in 
November  2000  adopted.  Rule  llAcl-7 
("Trade-Through  Disclosure  Rule") 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").^ 
j  I    The  Trade-Through  Disclosure  Rule 
'  requires  a  broker-dealer  to  disclose  to  a 
customer  when  the  customer's  order  for 
a  listed  option  is  executed  at  a  price 


•MS  U.S.C.  78k-l. 

>6(l6j:  17CFR  240.11Aa3-2. 

•  The  exchanges  currently  trading  options  are  the 
'American  Stock  Exchange  ("Amex"),  the  Chicago 
Board  Options  Exchange  (  "CBOE").  the 
International  Securities  Exchange  ("ISE"),  the 
Pacific  Exchange  ("PCX"),  and  the  Philadelphia 
Stock  Exchange  ("Phlx")  (collectively,  "Options 
Exchanges"). 

2  See  Securities  Exchange  Act  Release  No.  43086 
(July  28.  2000).  65  PR  48023  (August  4.  2000).  The 
Linkage  Plan  approved  by  the  Comimission  in  July 
2000  is  the  plan  filed  by  the  Amex.  CBOE.  and  ISE. 
Subsequently,  the  PCX  and  Phlx  joined  the  Linkage 
Plan.  See  Securities  Exchange  Act  Release  Nos. 
43310  (September  20.  2000),  65  FR  58583 
(September  29.  2000)  (approving  an  amendment  to 
the  Linkage  Plan  adding  the  PCX  as  a  participant): 
and  4331 1  (September  20.  2000),  65  FR  58584 
(September  29.  2000)  (approving  an  amendment  to 
the  Linkage  Plan  adding  the  Phlx  as  a  participant). 

3 1 7  CFR  240. 1 1  Ac  1  -7.  Sflc  also  Securities 
Exchange  Act  Release  Nos.  43591  (November  1 7, 
2000).  65  FR  75439  (December  1.  2000):  and  43085 
July  28.  2000).  65  FR  47918  (August  4.  2000), 


inferior  to  the  best-published  quote 
("intermarket  trade-through"),  and  to 
disclose  the  better  published  quote 
available  at  that  time.  However,  a 
broker-dealer  is  not  required  to  disclose 
to  its  customer  an  intermarket  trade- 
through  if  the  broker-dealer  effects  the 
transaction  on  an  exchange  that 
participates  in  an  approved  linkage  plan 
that  includes  provisions  reasonably 
designed  to  limit  customers'  orders  from 
being  executed  at  prices  that  trade 
through  a  better  published  price.  In 
addition,  broker-dealers  are  not  required 
to  provide  the  disclosure  required  by 
the  rule  if  the  customer's  order  is 
executed  as  part  of  a  block  trade.  Once 
implemented,  the  Linkage  Plan  would 
reasonably  limit  intermarket  trade- 
throughs  on  each  of  the  options 
markets,*  provided  that  the  Options 
Exchanges  remain  participants  in  the 
Linkage  Plan.^  Under  these 
circumstances,  broker-dealers  effecting 
transactions  on  options  exchanges  that 
participate  in  the  Linkage  Plan  would  be 
excepted  from  the  disclosure 
requirements  of  the  Trade-Through 
Disclosiu^  Rule. 

To  date,  the  options  exchanges  have 
taken  steps  to  implement  the  Linkage 
Plan.  Specifically,  the  options 
exchanges  have  selected  The  Options 
Clearing  Corporation  ("OCC")  to  be  the 
linkage  provider  and  have  worked 
closely  with  OCC  to  develop  the 
technical  requirements  related  to  the 
linkage's  central  core  or  "hub"  to  and 
from  which  all  linkage  orders  would  be 
routed.  The  Options  Exchanges  have 
informed  the  Commission  that  they  are 
completing  the  process  of  evaluating 
their  internal  systems  to  determine  the 
extent  of  modification  necessary  to 
integrate  their  systems  into  the  central 
hub  and  beginning  to  modify  those 
systems. 

The  Commission  has  twice  extended 
the  compliance  date  of  the  Trade- 
Through  Disclosure  Rule  for  broker- 
dealers,  most  recently  until  April  1, 
2002,  because  of  its  reluctance  to 


•*  The  Commission  approved  an  amendment  to  the 
previously-approved  Linkage  Plan  that  would 
permit  broker-dealers  executing  orders  on 
participating  exchanges  to  satisfy  the  exception  to 
the  disclosure  requirements  of  the  Trade-Through 
Disclosure  Rule.  Securities  Exchange  Act  Release 
No.  44482  dune  27.  2001),  66  FR  35470  ()ulv  5, 
2001), 

''  The  Commission  today  is  approving  an 
amendment  to  the  Linkage  Plan  proposed  by  the 
options  exchanges  that  deletes  the  provision  that 
permits  any  participant  to  ^'ithdraw  after  30  days 
written  notice  and  requires,  instead,  that  a 
participant  wishing  to  withdraw  from  the  Linkage 
Plan  must  first  satisfy  the  Commission  that  it  can 
accomplish,  by  alternative  means,  the  same  goals  as 
the  Linkage  Plan  of  limiting  trade-throughs  of  prices 
on  other  markets.  Securities  Exchange  Act  Release 
No.  46001  (May  30,  2002). 


impose  on  broker-dealers  the  costs  of 
complying  with  the  disclosure 
requirements  of  the  rule  while  the 
Options  Exchanges  are  working  to 
implement  the  Linkage  Plan,  which 
would  render  such  disclosures 
unnecessary.^ 

In  addition,  on  March  27,  2002,  the 
Commission  issued  an  Order 
temporarily  exempting  for  90  days 
broker-dealers  from  compliance  with 
the  Trade-Through  Disclosure  Rule.^  At 
that  time,  the  Commission  stated  that  it 
would  consider  a  further  extension  of 
the  90-day  temporary  exemption  at  the 
time  it  considered  a  proposal  to  repeal 
the  Trade-Through  Disclosure  Rule, 
which  it  directed  the  staff  to  develop." 
Today,  the  Commission  has  separately 
proposed  a  repeal  of  the  Trade-Through 
Disclosure  Rule." 

Today,  the  Commission  also  approved 
amendments  to  the  Linkage  Plan, 
proposed  by  the  Options  Exchanges  on 
April  15,  2002,  that  permit  an  exchange 
to  withdraw  from  participation  in  the 
Linkage  Plan  only  if  it  can  satisfy  the 
Commission  that  it  can  accomplish,  by 
alternative  means,  the  same  goals  as  the 
Linkage  Plan  of  limiting  intermarket 
trade-throughs  of  prices  on  other 
markets.'"  The  amendment  also  requires 
the  Options  Exchanges  to  implement  the 
linkage  in  two  phases  by  specified 
dates."  As  a  result  of  the  Commission's 
approval  of  the  amendments  to  the 
Linkage  Plan,  the  principal  purpose  of 
the  Trade-Through  Disclosure  Rule  "  to 
require  customers"  orders  to  be 
executed  on  exchanges  that  participate 
in  a  linkage  that  limits  intermarket    ■ 
trade-throughs  or,  in  the  alternative,  to 
provide  customers  with  additional 
information  about  the  execution  of  their 
orders  "  has  been  accomplished. 

The  Commission,  therefore,  believes  it 
is  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  at  this  time  to  temporarily 


•*  See  Securities  Exchange  Act  Release  Nos.  44078 
(March  15,  2001).  66  FT*  15792  (March  21,  2001): 
and  44852  (September  26,  2001),  66  FR  50103 
(October  2,  2001). 

'  Securities  Exchange  Act  Release  No.  4S654 
(March  27,  2002).  67  FR  15637  (April  2.  2002). 

»W. 

"Securities  Exchange  .^ct  Release  No.  46002  (May 
30.  2002). 

■"  Securities  Exchange  Act  Release  No.  46001 
(May  30.  2002). 

' '  Irl.  The  first  phase  will  comprise  those 
elements  of  the  linkage  that  are  necessary  to  send 
and  receive  orders  required  under  the  Linkage  Plan 
lo  be  automatically  executed  by  the  exchange 
receiving  the  order.  The  0[)tions  Exchanges  will 
Ixigin  full  intermarket  testing  of  the  first  phase  by 
December  1,  2002,  and  will  implement  this  phase 
no  later  than  February  1 ,  2003.  The  s«H;ond  phase 
will  comprise  the  remaining  elements  of  the 
linkage.  The  exchanges  will  begin  testing  of  this 
second  phase  by  March  1.  2003.  and  will 
implement  this  phase  no  later  than  April  30,  2003. 
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exempt  until  January  1,  2003  broker- 
dealers  from  the  requirements  of  the 
Trade-Through  Disclosure  Rule  while 
the  Commission  receives  and  considers 
comments  on  the  proposed  repeal  of  the 
Trade-Through  Disclosure  Rule. 

Accordingly,  It  is  ordered,  pursuant  to 
section  36  of  the  Act.'^  that  broker- 
dealers  are  exempt  from  compliance 
with  the  Trade-Through  Disclosure  Rule 
until  January  1.  2003. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-14012  Filed  6-^M)2;  8:45  am] 

BILLMG  COOE  8010-01-P 


SELECTIVE  SERVICE  SYSTEM 

Solicitation  of  Public  Comments  on 
Agency  information  Quality  Guidelines 
for  Ensuring  information  Quality 

agency:  Selective  Service  System. 
ACTION:  Notice;  request  for  public 
comment. 

These  ^re  the  Information  Quality 
Guidelines  required  by  the  Office  of 
Management  and  Budget  (OMB)  in 
implementing  section  515(a)  of  the 
Treasury  and  Government 
Appropriations  Act  for  Fiscal  Year  2001 , 
Public  Law  106-554,  section  515, 114 
Stat.  2763,  2763A-153  (2000).  reprinted 
at  44  U.S.C.A.  3516  Historical  and 
Statutory  Notes  ("Data  Quality  Act"). 

I.  Background 

1.  The  Data  Quality  Act  requires  the 
development  of  government-wide 
standards  on  the  quality  of 
governmental  information  disseminated 
to  the  public.  It  directs  the  Director  of 
OMB  to  issue  guidelines  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3504(d)(1)  and  3516,  providing 
guidance  to  Federal  agencies  "for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  (including  statistical 
information)  disseminated  by  Federal 
agencies  in  fulfillment  of  the  provisions 
of  (the  PRA]."  The  Data  Quality  Act 
states  that  OMB  guidelines  shall  apply 
to  sharing  by  agencies  of  and  access  to 
information  disseminated  by  agencies 
(section  515(b)(1));  requires  agencies  to 
issue  their  own  guidelines  (section 
515(b)(2)(A));  and  requires  agencies  to 
establish  administrative  mechanisms 
allowing  affected  persons  to  seek  and 
obtain  correction  of  information 
maintained  and  disseminated  by  an 
agency  that  does  not  comply  with  OMB 
guidelines  (section  515(b)(2)(B)). 


'M5  U.S.C.  78rani. 


Finally,  the  statute  requires  periodic 
reports  by  agencies  to  OMB  concerning 
the  niunber  of  complaints  filed  and  how 
the  complaints  were  handled  (section 
515(b)(2)(C)). 

2.  OMB's  guidelines  implementing 
the  Data  Quality  Act  require  each 
agency  to  publish  in  the  Federal 
Register  a  notice  of  the  availability  of 
the  agency's  draft  information  quality 
guidelines.  After  considering  public 
comment,  agencies  are  required  to 
provide  OMB  with  appropriately 
revised  draft  guidelines  by  July  1,  2002. 
Finally,  by  October  1,  2002,  agencies 
must  publish  in  the  Federal  Register  a 
notice  that  the  agency's  final  guidelines 
are  available  on  the  Internet.  In 
accordance  with  these  requirements,  the 
Selective  Service  System  (hereafter 
identified  as  the  SSS)  makes  available 
its  Draft  Information  Quality  Guidelines, 
set  forth  in  Appendix  A,  for  public 
review  and  comment  between  June  1, 
2002  to  June  28,  2002. 

n.  Summary  of  the  Proposed 
Guidelines 

1.  SSS'  draft  guidelines  substantially 
follow  the  provisions  of  the  OMB 
Guidelines.  First,  the  OMB  Guidelines 
interpret  many  key  statutory  terms,  such 
as  "information,"  "disseminate," 
"quality,"  "objectivity,"  "utility,"  and 
"intewrity." 

2.  SSS  also  proposes  procedures  for 
reviewing  and  substantiating  the 
quality,  objectivity,  utility,  and  integrity 
of  information  before  it  is  disseminated 
by  the  SSS.  SSS  seeks  comment  on 
whether  any  variations  may  be 
necessary  because  of  the  nature  of  the 
SSS' practice  and  procedures. 

3.  The  Data  Quality  Act  and  OMB 
Guidelines  require  that  SSS  establishes 
an  administrative  mechanism  to  allow 
affected  persons  to  seek  and  obtain 
correction  of  information  maintained 
and  disseminated  by  the  agency  that 
does  not  comply  with  the  OMB  or  SSS 
guidelines.  SSS'  proposal  provides  that 
initial  complaints  are  to  be  filed  with  a 
central  office  in  the  SSS  that  assigns  the 
complaint  to  the  Office  where  the 
information  dissemination  product  in 
question  originated.  The  Data  Quality 
Act  permits  only  "affected  persons"  to 
file  complaints.  SSS  therefore  proposes 
requiring  that  an  information  quality 
complaint  contain  a  description  of  how 
a  person  is  affected  by  the  information 
dissemination  product  alleged  to  violate 
OMB  or  SSS  guidelines. 

4.  The  OMB  Guidelines  require  that 
agencies  set  time  limits  for  action  on 
complaints.  SSS  proposes  that  the 
relevant  Office  should  respond  to  initial 
complaints  within  60  days.  As  provided 
in  the  OMB  Guidelines,  the  Office 


handling  the  initial  complaint  will 
respond  in  a  manner  appropriate  to  the 
nature  and  extent  of'the  complaint. 
Inconsequential,  trivial,  or  frivolous 
complaints  may  require  no  response  at 
all.  SSS  may  also  reject  complaints 
made  in  bad  faith  or  without 
justification.  SSS  proposes  that  if  a 
complaint  requires  corrective  action,  the 
appropriate  level  of  correction  shall 
occur  within  60  days  of  the  decision  on 
the  complaint.  The  OMB  Guidelines 
require  that  persons  who  do  not  agree 
with  the  initial  decision  be  afforded  the 
opportimity  to  seek  administrative 
review  of  that  decision.  The  proposed 
procedures  provide  that  applications  for 
review  should  be  presented  to  the 
Selective  Service  System  for 
determination.  SSS'  proposed 
procedures  provide  that  action  on 
applications  for  review  should  occur 
within  120  days.  Where  warranted,  the 
SSS  may  deny  applications  for  review 
without  providing  reasons.  SSS  seeks 
comment  on  the  proposed  procedures. 

HI.  Procedural  Matters  and  Ordering 
Paragraphs 

1.  Comment  Filing.  The  OMB 
Guidelines  require  that  upon 
consideration  of  public  comments  and 
after  appropriate  revision,  SSS  must 
submit  a  draft  of  final  agency  guidelines 
to  OMB  by  July  1,  2002.  Interested 
parties  may  file  written  comments  on  or 
before  Jime  28,  2002. 

2.  Parties  interested  in  commenting 
on  these  Draft  Information  Quality 
Guidelines  must  submit  written 
comments  on  or  before  June  28,  2002. 
Hand-delivered  or  messenger-delivered 
comments,  including  comments  sent  by 
mail  must  be  addressed  to  Selective 
Service  System,  Office  of  Public  and 
Congressional  Affairs,  1515  Wilson 
Blvd..  Arlington,  Virginia,  22209-2425. 
This  location  is  open  8  a.m.  to  5:30  p.m. 

3.  Parties  wishing  to  submit  written 
comments  by  electronic  mail  should 
address  them  to  Information@sss.gov 
with  a  subject  line  that  notes  that  this 
electronic  communication  contains 
comments  on  the  SSS's  Draft 
Information  Quality  Guidelines. 

4.  All  relevant  and  timely  comments 
will  be  considered  before  these 
guidelines  are  finalized. 

5.  Ex  Parte.  This  proceeding  is 
deemed  exempt  for  purposes  of  the  ex 
parte  rules. 

6.  Further  Information.  For  further 
information,  contact  the  Selective 
Service  System,  Office  of  Public  & 
Congressional  Affairs,  1515  Wilson 
Blvd.,  Arlington,  Virginia,  22209-2425 
or  by  e-mail  to  Information@sss.gov. 


JL 


Federal  Register / Vol.  67,  No.  108 /Wednesday,  June  5.  2002 /Notices 


38691 


Appendix  A 

Draft  Information  Quality  Guidelines 

I.  Purpose  and  Scope 

1.  The  Selective  Service  System  (hereafter 
identiHed  as  the  SSS)  is  publishing  these 
guidelines  to  ensure  and  maximize  the 
quality,  objectivity,  utility,  and  integrity  of 
specific  types  of  information  it  disseminates, 
as  required  by  section  515(a)  of  the  Treasury 
and  Government  Appropriations  Act  for 
Fiscal  Year  2001,  Public  Law  106-554,  sec. 
515, 114  Stat.  2763.  2763A-153  (2000), 
reprinted  at  44  U.S.C.A.  3516  Historical  and 
Statutory  Notes  ("Data  Quality  Act"). 

2.  The  purpose  of  this  Appendix  is  to 
describe  the  SSS'  policy  and  procedures  for 
reviewing  and  substantiating  the  quality  of 
information  before  it  is  disseminated  to  the 
public,  and  to  describe  the  SSS' 
administrative  mechanisms  allowing  affected 
persons  to  seek  and  obtain,  where 
appropriate,  correction  of  information 
disseminated  that  does  not  comply  with  the 
Office  of  Management  and  Budget  (OMB) 
Guidelines.  Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity,  Utility, 
and  Integrity  of  Information  Disseminated  by 
Federal  Agencies.  66  FR  49718  (Sept.  28, 
2001)  (interim  final  guidelines),  and  67  FR 
369  (Jan.  3,  2002)  (final  guidelines), 
corrected,  67  FR  5365  (Feb.  5,  2002). 
reprinted  correcting  errors.  67  FR  8452  (Feb. 
22.  2002),  or  the  SSS'  final  Information 
Quality  Guidelines,  which  will  be  issued 
October  1,2002. 

3.  These  guidelines  apply  only  to 
information  disseminated  by  the  SSS  as 
defined  in  these  guidelines.  Other 
information  distributed  by  the  SSS  that  is  not 
addressed  by  these  guidelines  may  be  subject 
to  other  SSS  policies  and  correction 
procedures. 

4.  This  document  provides  guidance  to 
SSS  staff  and  informs  the  public  of  the  SSS' 
policies  and  procedures.  These  guidelines  are 
not  rules  or  regulations.  They  are  not  legally 
enforceable  and  do  not  create  any  legal  rights 
or  impose  any  legally  binding  requirements 
or  obligations  on  the  SSS  or  the  public. 
Nothing  in  these  guidelines  affects  any 
otherwise  available  judicial  review  of  SSS 
action.  These  guidelines  may  not  apply  to  a 
particular  situation  based  on  the 
circumstances,  and  the  SSS  retains  discretion 
to  adopt  approaches  on  a  case-by-case  basis 
that  differ  from  the  guidelines  where 
appropriate.  Any  decisions  regarding  a 
particular  case,  matter  or  action  will  be  made 
based  on  applicable  statutes,  regulations  and 
requirements.  Interested  parties  are  free  to 
raise  questions  and  objections  regarding  the 
substance  of  the  guidelines  and  the 
appropriateness  of  using  them  in  a  particular 
situation.  The  SSS  will  consider  whether  or 
not  the  guidelines  are  appropriate  in  that 
situation.  Factors  such  as  imminent  threats  to 
public  health  or  homeland  security,  statutory 
or  court-ordered  deadlines,  or  other  time 
constraints,  may  limit  or  preclude 
applicability  of  these  guidelines. 

II.  Definitions 

For  purposes  of  these  guidelines,  the 
bllowing  definitions  apply: 


1.  Affected  person  means  anyone 
(including  a  group,  organization  or 
corporation  as  defined  in  the  Paperwork 
Reduction  Act)  who  may  benefit  or  be 
harmed  by  the  publicly  disseminated 
information,  including  those  who  are  seeking 
to  correct  information  about  themselves  and 
those  who  use  the  information. 

2.  Complaint  refers  to  a  written 
communication  to  the  SSS  that  includes 
enough  information  so  that  the  SSS  can 
readily  determine  the  specific  information 
dissemination  product  the  complaining  party 
believes  needs  correcting,  how  the 
complaining  party  is  affected  by  the 
information  dissemination  product  sought  to 
be  corrected,  the  sections  of  these  guidelines 
or  the  OMB  Guidelines  ihe  complaining  party 
believes  have  not  been  followed,  what 
resolution  the  complaining  party  would  like, 
and  how  to  get  in  contact  with  the  comment 
writer. 

3.  Data  are  the  basic  or  underlying 
elements  of  information.  All  information 
dissemination  products  covered  bythese 
guidelines  are  based  upon  data.  Additionally, 
covered  information  dissemination  products 
may  contain  analysis  of  the  data  and 
conclusions  drawn  from  this  analysis. 

4.  Dissemination  means  SSS-initiated  or 
sponsored  distribution  of  information  to  the 
public.  Dissemination  does  not  include 
distribution  limited  to  govermnent 
employees  or  agency  contractors  or  grantees: 
intra-  or  inter-agency  use  or  sharing  of 
government  information:  responses  to 
requests  for  agency  records  under  the 
Freedom  of  Information  Act,  the  Privacy  Act, 
or  other  similar  laws;  correspondence  with 
individuals  or  persons;  archival  records; 
press  releases  and  other  non-scientific/non- 
statistical  general,  procedural,  or 
organizational  information;  and  public 
filings,  subpoenas,  or  adjudicative  processes. 

5.  Influential,  when  used  in  the  phrase 
"influential  scientific,  financial,  or  statistical 
information,"  means  that  the  SSS  can 
reasonably  determine  that  dissemination  of 
the  information  will  have  or  does  have  a 
clear  and  substantial  impact  on  important 
public  policies  or  important  private  sector 
decisions. 

6.  Information  means  any  communication 
or  representation  of  knowledge  such  as  facts 
or  data,  in  any  medium  or  form,  including 
textual,  numerical,  graphic,  cartographic, 
narrative,  or  audiovisual  forms.  This 
definition  includes  information  disseminated 
from  an  Internet  page,  but  does  not  include 
the  provision  of  hyperlinks  to  information 
that  others  disseminate.  This  definition  does 
not  include  opinions  where  the  presentation 
makes  it  clear  that  what  is  being  offered  is 
someone's  opinion  rather  than  an  official 
view. 

7.  Information  dissemination  product 
means  any  book,  paper,  map.  machine- 
readable  material,  audiovisual  production,  or 
other  documentary  material  regardless  of 
physical  form  or  characteristic  that  is  covered 
by  these  guidelines  and  disseminated  to  the 
public  as  an  expression  of  an  official  SSS 
position.  This  definition  can  include 
electronic  documents,  CD-ROMs,  or  web 
pages. 

8.  Integrity  refers  to  the  .security  of 
information — protection  of  the  information 


from  unauthorized  access  or  revision  to 
ensure  that  the  information  is  not 
compromised  through  corruption  or 
falsification. 

9.  Non-scientific/non-statistical  general, 
procedural,  or  organizational  information 
includes  but  is  not  limited  to: 

a.  Press  releases 

b.  Fact  sheets  and  brochures 

c.  Speeches/Remarks/Presentations  and  their 

accompanying  visual  materials 

d.  Listings  of: 

i.  Licensees,  registrations,  fees  paid 

ii.  Phone  directories 

iii.  )ob  openings 

iv.  Transcriptions  or  minutes  (video,  audio. 

or  print)  of  meetings 
V.  Glossaries 

vi.  Links  to  non-SSS  sites 
vii.  Standards 
viii.  FAQ's 

e.  Organizational  descriptions 
i.  Organization  charts 

ii.  Budget  submittals 

iii.  Strategic  and  performance  plans 

iv.  Descriptions  of  laws,  regulations,  rules 

that  underpin  SSS  activities 
V.  Biographies 

f.  Applications,  standards,  and  help  products 

g.  Forms  (for  printing  or  on-line  filing) 
h.  Database  search  results 

i.  How-to-file  materials 

j.  Fee  information 

k.  Electronic  comment  filings 

10.  Objectivity  involves  two  distinct 
elements,  presentation  and  substance.  In  a 
substantive  sense  objectivity  means  that, 
where  appropriate,  data  should  have  full, 
accurate,  transparent  documentation;  and 
error  sources  affecting  data  quality  should  be 
identified  and  disclosed  to  users.  In  a 
scientific,  financial,  or  statistical  context, 
substantive  objectivity  means  that  the 
original  and  supporting  data  shall  be 
generated,  and  the  analytic  results  shall  be 
developed,  using  sound  statistical  and 
research  methods.  Presentational  objectivity 
involves  a  focus  on  ensuring  clarity, 
accuracy,  completeness,  and  reliability. 

11.  Quality  is  a  term  encompassing  utility, 
objectivity,  and  integrity.  Therefore,  the 
guidelines  sometimes  refer  tp  these  statutory 
terms,  collectively,  as  "quality." 

12.  Reproducibility  means  that  the 
information  is  capable  of  being  substantially 
reproduced,  subject  to  an  acceptable  degree 
of  imprecision.  For  information  judged  to 
have  more  influence  or  important  impact,  the 
degree  of  imprecision  that  is  tolerated  is 
reduced.  With  respect  to  analytic  results, 
"capable  of  being  substantially  reproduced" 
means  that  independent  analysis  of  the 
original  or  supporting  data  using  identical 
methods  would  generate  similar  analytic 
results,  subject  to  an  acceptable  degree  of 
imprecision  or  error. 

13.  Transparency  refers  to  practices  of 
describing  the  data  and  methods  u.sed  in 
developing  an  information  dissemination 
product  in  a  way  thai  it  would  be  possible 
for  an  independent  re-analysis  to  occur  by  a 
qualified  individual  or  organization. 
Transparency  does  not  require  that 
information  be  disclosed  where  disclosure 
would  result  in  harm  to  other  compelling 
interests  such  as  privacy,  trade  secrets. 
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intellectual  property,  confidentiality 
protections,  or  public  safety. 

14.  Utility  refers  to  the  usefulness  of  the 
information  to  its  intended  users,  including 
the  public.  In  assessing  the  usefulness  of 
information  that  the  SSS  disseminates  to  the 
public,  the  SSS  will  consider  the  uses  of  the 
information  not  only  from  the  perspective  of 
the  SSS  but  also  from  the  perspective  of  the 
public. 

in.  Pre-Dissemination  Information  Review 
and  Substantiation  Process 

1.  Beginning  October  1,  2002,  the  following 
process  will  apply  to  information 
dissemination  products  distributed  by  the 
SSS  to  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information.  The  information  dissemination 
products  covered  by  these  guidelines  include 
reports  prepared  for  Congress  or  required  by 
legislation,  such  as  the  annual  reports  of 
services. 

2.  Information  exempt  from  these 
guidelines  includes  information  associated 
with  public  filings,  subpoenas,  or 
adjudicative  processes;  non-scientific/non- 
statistical  general,  procedural,  or 
organizational  information;  information  that 
is  not  initiated  or  sponsored  by  the  SSS; 
information  that  expresses  personal  opinions 
rather  than  formal  agency  views;  information 
for  the  primary  use  of  federal  employees 
(inter-  or  intra-agency).  contractors,  or 
grantees:  responses  to  requests  made  under 
the  Freedom  of  Information  Act.  the  Privacy 
Act,  the  Federal  Advisory  Committee  Act,  or 
similar  laws;  agency  correspondence; 
archival  records;  trade  secrets,  intellectual 
property.  conRdential  data  or  information; 
and  non-routine  or  emergency  public  safety 
information. 

3.  For  each  information  dissemination 
product  covered  by  these  guidelines  every 
Office  shall  conduct  a  pre-dissemination 
review  using  the  standards  below: 

A.  Quality  will  be  demonstrated  through 
the  incorporation  of  a  methodological  section 
or  appendix  that  describes,  at  a  minimum, 
the  design  and  methods  used  during  the 
creation,  collection,  and  processing  of  the 
data;  the  compilation  and/or  analysis  of  the 
data:  and  the  pre-release  review  of  the 
information  dissemination  product  for 
clarity,  completeness,  accuracy,  and 
reliability. 

B.  Objectivity  will  be  demonstrated  by 
including  in  the  information  dissemination 
product's  methodology  section  or  appendix  a 
discussion  of  other  scientifically,  financially, 
or  statistically  responsible  and  reliable 
alternative  views  and  perspectives,  if  these 
alternative  views  or  perspectives  are  not 
already  noted  in  other  sections  of  the 
information  dissemination  product. 

C.  Utility  will  be  demonstrated  by  the 
responsible  Office  incorporating  into  the 
methodology  section  or  appendix  examples 
of  the  use  of  the  information  dissemination 
product.  These  examples  could  include,  but 
are  not  limited  to.  listing  of  the  legislation 
requiring  the  information  dissemination 
product  or  the  specific  request  for  the 
information  dissemination  product. 

D.  Integrity  is  demonstrated  by  the  SSS' 
routine,  day-to-day  compliance  across  all 


operations  and  processes  with  relevant  data 
protection  and  security  sections  of  applicable 
statues  and  regulations  and  therefore  does 
not  have  to  be  specifically  addressed  in 
information  dissemination  products  covered 
by  these  guidelines. 

IV.  The  Complaint  and  Appeals  Process 

J .  Filing  a  Complaint 

A.  Affected  persons  may  seek  timely 
correction  of  information  dissemination 
products  maintained  and  distributed  by  the 
SSS  that  do  not  comply  with  the  SSS'  or 
OMB's  guidelines  by  completing  the  Data 
Quality  Comment  form  that  will  be  found, 
beginning  October  1,  2002,  at  http:// 
www.sss.gov/dataquality.  This  form  can  be 
submitted  electronically  by  clicking  on  the 
link  found  at  the  end  of  the  form,  or  by 
printing  a  copy  and  mailing  it  to  the 
Selective  Service  System.  1515  Wilson  Blvd., 
Arlington,  Virginia,  22209-2425. 

B.  Initial  Correction  Request. 

(1)  Any  person  affected  by  the  information 
SSS  publicly  disseminates,  as  intended  by 
Section  515,  may  request  the  timely 
correction  of  that  information. 

(2)  Any  "affected  person"  may  submit  a 
timely  request  for  correction  to  the  Office  of 
the  Director  of  SSS,  who  will  direct  the 
request  to  the  appropriate  Directorate  Head 
for  consideration. 

(3)  The  request  for  correction  under 
Section  515  and  these  guidelines  must — 

a.  Be  in  writing; 

b.  Clearly  explain  how  the  person  is  an 
"affected  person,"  as  defined  by  these 
guidelines: 

c.  Clearly  identify  the  information 
dissemination  product: 

d.  Clearly  identify  the  information  within 
that  product  alleged  to  be  incorrect; 

e.  Suggest  and  explain  appropriate 
corrective  action,  including  the  justifications 
for  the  changes  or  other  remedial  actions 
being  sought: 

f.  Identify  the  comment  writer  and  how  to 
contact  him  or  her;  and 

g.  Be  clearly  marked  "Information 
Correction  Request"  and  addressed  to: 
Selective  Service  System, 1515  Wilson  Blvd., 
Arlington,  Virginia,  22209-2425.  The  request 
can  also  be  emailed  to  Information@sss.gov. 

(4)  If  the  information  disseminated  by  SSS 
and  contested  by  an  affected  person  was 
previously  disseminated  by  another  Federal 
agency  in  virtually  identical  form,  then  the 
complaint  should  be  directed  to  the 
originating  agency. 

(5)  Once  an  Information  Correction  Request 
has  been  received,  it  is  SSS'  intention  for  the 
Office  Director  (OD)  to  respond  within  60 
days,  beginning  at  the  time  of  SSS  receipt. 
The  OD  may  extend  the  response  period  for 
an  additional  30  days  if:  The  OD  determines 
an  extension  is  appropriate,  and  promptly 
provides  the  requestor  the  reasons  why  more 
time  is  needed.  Such  reasons  may  include 
the  need  to  review  multiple  records 
encompassed  by  a  single  request,  or  the  need 
to  consult  with  other  Federal  agencies  that 
have  a  substantial  interest  in  the  information 
at  issue  and  the  change  being  sought. 

(6)  Once  received,  the  OD  shall  initially 
determine  whether  the  request  meets 
threshold  requirements  for  standing,  such  as 
whether  the  request: 


a.  Is  timely: 

b.  Is  from  an  "affected  person."  as  defined 
in  these  guidelines: 

c.  Is  appropriately  directed  to  SSS; 

d.  Alleges  errors  in  information  subject  to 
correction  (i.e.,  implicates  "information"  as 
defined  in  these  guidelines):  or 

e.  Reasonably  describes: 

(1)  The  information  source. 

(2)  The  information  alleged  to  be  incorrect; 
and 

(3)  A  suggested  remedy,  including 
justifications  for  the  remedy  being  sought. 

f.  Contains  information  from  the  comment 
writer  to  facilitate  his  or  her  contact  for 
response. 

(7)  If  the  OD  determines  the  request  does 
not  satisfy  one  or  more  of  the  threshold 
requirements  for  standing,  the  OD  will 
respond  to  the  requester  explaining  why  the 
request  was  deficient.  If  the  request  was 
deficient  due  to  an  insufficient  description  of 
the  disseminated  information  source  or  the 
information  alleged  to  be  incorrect,  as  a 
matter  of  discretion  the  OD  may  advise  the 
requester  what  additional  clarification  is 
required  and  provide  a  reasonable  time  for  a 
proper  clarification  to  be  submitted. 
Otherwise,  the  OD  shall  determine  whether 
the  request  for  correction  has  merit,  as  well 
as  the  type  of  remedy  that  is  most 
appropriate  for  the  alleged  error  at  issue,  if 
proven.  Given  the  multiple  types  of 
information  that  may  be  involved,  as  well  as 
the  wide  range  in  possible  levels  of  the 
information's  importance,  a  great  variety  of 
remedies  may  be  appropriate.  The  OD  has 
discretion  to  implement  the  requester's 
suggested  remedy,  or  to  choose  another 
remedy  the  OD  deems  most  appropriate  in 
the  given  circumstances.  The  OD  will 
respond  to  the  affected  person  with  an 
explanation  of  the  decisions  that  were  made 
on  both  the  error  at  issue  and  the  remedy,  if 
any,  selected  to  address  it. 

2.  Complaint  Resolution 

A.  A  .determination  will  be  made  within  60 
days  of  receipt  of  the  complaint  on  whether 
correction  is  warranted. 

B.  The  decision  on  appropriate  corrective 
action  will  be  based  upon  the  nature  and 
timeliness  of  the  information  dissemination 
product  involved  and  such  factors  as  the 
significance  of  the  correction  on  the  use  of 
the  information  dissemination  product  and 
the  magnitude  of  the  correction. 
Inconsequential,  trivial,  or  frivolous 
complaints  may  require  no  response  at  all.  If 
corrective  action  is  warranted,  the  correction 
will  occur  within  60  days  of  this  notification 
to  the  complaining  party. 

C.  If  a  correction  is  warranted,  the 
appropriate  Office  handling  the  complaint 
will  respond  to  the  complaint  in  a  manner 
appropriate  to  the  nature  and  extent  of  the 
complaint.  Examples  of  appropriate 
responses  include  personal  contacts  via  letter 
or  telephone,  form  letters,  errata  notices, 
press  releases,  or  mass  mailings  that  correct 

a  widely  disseminated  error  or  address  a 
frequently  raised  complaint. 

3.  Right  To  Appeal 

If  the  person  who  requested  correction 
does  not  agree  with  the  initial  decision 
(including  corrective  action,  if  any),  the 
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person  may  file  an  application  for  review  by 
the  SSS  within  30  days  of  the  date  of  the 
notification  of  action  on  the  complaint  or  the 
corrective  action.  Applications  for  review 
must  be  submitted  in  writing  to  the  SSS, 
Office  of  the  Director,  1515  Wilson  Blvd., 
Arlington,  Virginia,  22209-2425.  E-mail 
copies  of  the  written  appeal  may  be  sent, 
beginning  October  1,  2002.  to 
Inform  ation@sss.gov. 

A.  The  written  appeal  must  include  a  copy 
of  the  original  complaint  and  the  response 
thereto,  and  an  explanation  of  how  the  initial 
resolution  of  the  complaint  or  the  corrective 
action  was  contrary  to  the  SSS'  or  OMB's 
information  quality  guidelines. 

B.  Applications  for  review  will  be  resolved 
within  120  days.  The  SSS,  in  appropriate 
cases,  may  deny  an  application  for  review 
without  providing  reasons. 

iV.  Reporting  Requirements 

I    1.  On  an  annual  fiscal-year  basis,  the  SSS 
shall  submit  a  report  to  the  Director  of  0MB 
providing  information  (both  quantitative  and 
qualitative,  where  appropriate)  on  the 
number  and  nature  of  complaints  received 
regarding  compliance  with  OMB  guidelines, 
and  how  such  complaints  were  resolved. 

2.  The  report  shall  be  submitted  no  later 
than  January  1  of  each  following  year. 

3.  The  first  report  shall  be  submitted  by 
January  1,  2004. 

,VI.  EfiFiective  Dates 

1.  Pre-dissemination  review  under  section 
ni,  above,  shall  apply  to  information 
dissemination  products  that  the  SSS  first 
disseminates  on  or  after  October  1,  2002. 

2.  The  administrative  mechanisms  noted  in 
section  IV  shall  apply  only  to  information 
dissemination  products  that  the  SSS 
disseminates  on  or  after  October  1.  2002, 
regardless  of  when  the  SSS  first  disseminated 
the  information. 


Guidelines  for  Ensuring  and  Maximizing 
the  Quality,  Objectivity,  Utility,  and  Integrity 
of  Information  Disseminated  by  Federal 
Agencies.  66  FR  49718  (Sept.  28.  2001) 
(interim  final  guidelines),  and  67  FR  369  (Jan. 
3,  2002)  (final  guidelines),  corrected,  67  FR 
5365  (Feb.  5,  2002),  reprinted  correcting 
errors,  67  FR  8452  (Feb.  22.  2002) 
(collectively  referred  to  as  "OMB 
Guidelines"). 

Dated:  May  30,  2002. 
Norman  W.  Miller, 
Chief  Information  Officer. 
[FR  Doc.  02-14029  Filed  6-4-02;  8:45  am] 
BIUING  COM  niS-«1-P 


DEPARTMErfT  OF  STATE 

[Public  Notice  3987] 

United  States  International 
Telecommunication  Advisory 
Committee  Telecommunication 
Advisory  Committee 
Radlocommunication  Sector  (ITAC-R); 
Notice  of  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  National  Committee  of 
the  Radiocommunications  Sector  of  the 
U.S.  International  Telecommunication 
Advisory  Committee.  The  purpose  of 
the  Committee  is  to  advise  the 
Department  on  policy  and  technical 
issues  with  respect  to  the  International 
Teleconununication  Union  (ITU).  This 
meeting  will  address  ongoing  activities 
of  the  Study  Groups  in  the 
Radiocommimications  Sector, 
preparations  for  the  upcoming  WRC-03 
and  guidelines  for  ITAC-R 
participation. 

•  The  ITAC  R  will  meet  from  1:30  to 
3:30  on  June  21.  2002  at  the  Department 
of  State  in  Room  1408. 

Persons  intending  to  attend  the 
meeting  should  send  a  fax  to  (202)  647- 
7407  not  later  than  24  hours  before  the 
meeting.  On  this  fax.  please  include  the 
name  of  the  meeting,  your  name,  social 
security  number,  date  of  birth  and 
organization.  One  of  the  following  valid 
photo  identifications  will  be  required 
for  admittance:  U.S.  driver's  license 
with  yoiu  pictiu'e  on  it.  U.S.  passport, 
or  U.S.  Government  identiHcation 
(company  ID's  are  no  longer  accepted  by 
Diplomatic  Security).  Directions  to  the 
meeting  location  and  on  which  entrance 
to  use  may  be  determined  by  calling  the 
ITAC  Secretariat  at  202  647-2592  or  e- 
mail  to  worsleydm@state.gov.  Attendees 
may  join  in  the  discussions,  subject  to 
the  instructions  of  the  Chair.  Admission 
of  participants  will  be  limited  to  seating 
available. 

Dated:  May  24,  2002. 
Cecily  Holiday, 

Director,  ITU-R  Affairs,  Department  of  State. 
(FR  Doc.  02-14064  Filed  6-4-02;  8:45  am] 

BILUNO  CODE  4710-4S-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Procedures  for  Consideration  of  New 
Requests  for  Exclusion  of  Particular 
Products  From  Actions  With  Regard  to 
Certain  Steel  Products  Under  Section 
203  of  the  Trade  Act  of  1974,  as 
Established  in  Presidential 
Proclamation  7529  of  March  5, 2002 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


action:  Notice. 


SUMMARY:  Presidential  Proclamation 
7529  of  March  5,  2002  established 
actions  under  section  203  of  the  Trade 
Act  of  1974.  as  amended.  (19  U.S.C. 
2253)  (safeguard  measures)  with  regard 
to  certain  steel  products,  and  authorized 
the  United  States  Trade  Representative 
(USTR)  to  further  consider  requests  for 
exclusion  of  particular  products  from 
the  safeguard  measure  that  had  been 
submitted  in  accordance  with  a  Federal 
Register  notice  published  on  October 
26.  2001  (66  FR  54321).  In  a  notice 
published  on  April  18.  2002  (67  FR 
19307).  USTR  established  procedures 
for  further  consideration  of  such 
requests  and  provided  that,  tb  the  extent 
possible,  it  would  consider  new 
exclusion  requests  submitted  after  the 
time  period  specified  in  the  notice  of 
October  26,  2001.  It  asked  interested 
persons  requesting  new  exclusion 
requests  to  submit  such  requests  by  May 
20,  2002.  Subsequently,  in  a  Federal 
Register  notice  published  on  May  21, 
2002.  (67  FR  35852).  USTR  indicated 
that  it  would  announce  a  date  for 
submitting  objections  to  those  new 
exclusion  requests  submitted  by  May 
20,  2002.  The  process  for  submitting 
objections  is  described  below. 
DATES:  For  exclusion  requests  submitted 
on  May  20,  2002.  and  posted  on  the 
USTR  Web  site  on  June  5.  submit 
completed  objector's  questionnaires  by 
5:00  p.m.  on  June  19,  2002.  For 
exclusion  requests  posted  on 
subsequent  dates,  a  date  and  time  for 
submission  of  the  objector's 
questionnaires  will  be  posted  on  the 
USTR  Web  site. 


FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Industry,  Office  of  the  United 
States  Trade  Representative,  600  17th 
SU«et,  NW.  Room  501,  Washington  DC 
20508.  Telephone  (202)  395-5656. 
SUPPLEMENTARY  INFORMATION:  On 
October  22,  2001,  the  U.S.  International 
Trade  Commission  (ITC)  issued 
affirmative  determinations  under 
section  202(b)  of  the  Trade  Act  (22 
U.S.C.  2252(b))  that  (1)  carbon  and  alloy 
steel  slabs,  plate  (including  cut-to- 
length  plate  and  clad  plate),  hot-rolled 
sheet  and  strip  (including  plate  in  coils), 
cold-rolled  sheet  and  strip  (other  than 
grain-oriented  electrical  steel),  and 
corrosion-resistant  and  other  coated 
sheet  and  strip;  (2)  carbon  and  alloy  hot- 
rolled  bar  and  light  shapes;  (3)  carbon 
and  alloy  cold-finished  bar;  (4)  rebar;  (5) 
carbon  and  alloy  welded  tubular 
products  (other  than  oil  country  tubular 
goods);  (6)  carbon  aiid  alloy  flanges, 
fittings,  and  tool  joints;  (7)  stainless 
steel  bar  and  light  shapes;  and  (8) 
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stainless  steel  rod  are  being  imported  in 
such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industries  producing  those  products. 
The  Commissioners  voting  were  equally 
divided  with  respect  to  the 
determination  under  section  202(b)  of 
the  Trade  Act  as  to  whether  increased 
imports  of  (9)  carbon  and  alloy  tin  mill 
products;  (10)  tool  steel,  all  forms;  (11) 
stainless  steel  wire;  and  (12)  stainless 
steel  flanges  and  fittings  are  being 
imported  in  such  increased  quantities  as 
to  be  a  substantial  cause  of  serious 
injury,  or  the  threat  thereof,  to  the 
domestic  industries  producing  those 
products. 

On  March  5,  2002,  the  President 
issued  Proclamation  7529,  which 
established  safeguard  measures  in  the 
form  of  increases  in  duty  and  a  tariff- 
rate  quota  pursuant  to  section  203  of  the 
Trade  Act  on  imports  of  the  ten  steel 
products  described  in  paragraph  7  of 
that  proclamation.  Effective  with  respect 
to  goods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
12:01  a.m.,  EST,  on  March  20,  2002, 
Proclamation  7529modified the HTS  so 
as  to  provide  for  such  increased  duties 
and  a  tariff-rate  quota.  Proclamation 
7529  also  authorized  the  USTR  to 
further  consider  requests  for  the 
exclusion  of  particiilar  products  and, 
upon  publication  in  the  Federal 
Register  of  his  finding  that  a  particular 
product  should  be  excluded,  to  modify 
the  HTS  provisions  created  by  the 
Annex  to  that  proclamation  to  exclude 
such  particular  product  from  the 
pertinent  safeguard  measure. 

On  April  18,  2002,  USTR  published  a 
notice  in  the  Federal  Register  informing 
interested  persons  that,  to  the  extent 
possible,  USTR  woxild  consider  new 
requests  for  exclusion  of  products.  It 
asked  interested  persons  requesting  the 
exclusion  of  such  a  product  to  respond 
to  an  exclusion  requester's 
questionnaire  by  May  20,  2002,  and 
indicated  that  procedures  for  submitting 
such  additional  requests  for  exclusion 
would  be  annoimced  in  a  subsequent 
Federal  Register  notice. 

USTR  posted  procedures  for 
requesting  new  exclusions  on  its  Web 
site,  along  with  a  new  requester's 
questioimaire,  and  instructed  interested 
persons  to  submit  any  requests  by  May 
20,  2002.  In  a  Federal  Register  notice 
published  on  May  21,  2002  (67  FR 
35842),  USTR  indicated  Uiat  interested 
persons  objecting  to  these  new 
exclusion  requests  should  submit  a  new 
objector's  questionnaire  by  a  date  to  be 
announced  later.  We  will  post  short 
descriptions  of  the  products  covered  by 
the  new  exclusion  requests  on  the  USTR 


Web  site,  www.ustr.gov,  in  groups.  The 
first  group  will  be  posted  by  Jime  5, 
2002.  Any  interested  person  wishing  to 
object  to  the  exclusion  of  a  product  in 
this  group,  or  otherwise  comment  on  the 
product  descriptions,  should  do  so  by 
5:00  p.m.  on  June  19.  Additional  groups 
will  be  subsequently  posted  on  the 
USTR  Web  site,  along  with  an 
indication  of  the  date  and  time  for 
submission  of  objector's  questionnaires. 

Each  request  will  be  evaluated  on  a 
case-by-case  basis.  USTR  will  grant  only 
those  exclusions  that  do  not  undermine 
the  objectives  of  the  safeguard  measures. 
In  analyzing  the  requests,  USTR  will 
consider  whether  the  product  is 
currently  being  produced  in  the  United 
States,  whether  substitution  of  the 
product  is  possible,  whether 
qualification  requirements  affect  the 
requester's  ability  to  use  domestic 
products,  inventories,  whether  the 
requested  product  is  imder  development 
by  a  U.S.  producer  who  will  imminently 
be  able  to  produce  it  in  commercial 
quantities  and  any  other  relevant 
factors.  Where  necessary,  USTR  and/or 
the  Commerce  Department  will  meet 
with  interested  persons  to  discuss  the 
information  that  was  submitted  and/or 
to  gain  additional  information. 

Every  effort  will  be  made  to  process 
requests  as  soon  as  possible  consistent 
with  the  availability  of  resources  and 
the  quality  of  information  that  is 
received. 

Interested  persons  should  follow  the 
instructions  posted  on  the  USTR  and 
Commerce  Department  Web  sites  at 
http://ia.ita.doc.gov/steel/exclusion/. 
Failure  to  follow  the  instructions  posted 
there  may  result  in  rejection  of  the 
questioimaire  submission. 

We  strongly  discourage  the 
submission  of  business  confidential 
information.  Any  questionnaire 
response  that  contains  business 
confidential  information  must  be 
accompanied  by  six  copies  of  a  public 
summary  that  does  not  contain  business 
confidential  information,  and  a  diskette 
containing  an  electronic  version  of  the 
public  summary.  Any  paper  submission 
and  diskette  containing  business 
confidential  information  must  be  clearly 
marked  "Business  Confidential"  at  the 
top  and  bottom  of  the  cover  page  (or 
letter)  and  each  succeeding  page  of  the 
submission,  and  on  the  label  of  the 
diskette.  The  version  that  does  not 
contain  business  confidential 
information  should  also  be  clearly 
marked,  at  the  top  and  bottom  of  each 
page,  "public  version"  or 
"nonconfidential,"  and  on  the  label  of 
the  diskette. 


Paperwork  Reduction  Act 

This  notice  contains  a  collection  of 
information  provision  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that  the 
Office  of  Management  and  Budget 
(OMB)  has  approved.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failiu'e 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  number.  This  notice's  collection  of 
information  burden  is  only  for  those 
persons  who  wish  voluntarily  to  object 
to  a  request  for  the  exclusion  of  a 
product  from  the  safeguard  measures. 
USTR  has  submitted  the  new  objector's 
questioimaire  to  OMB  for  approval 
imder  the  Paperwork  Reduction  Act.  It 
is  expected  that  the  collection  of 
information  burden  will  be  no  more 
than  1 1  hours  per  questionnaire  and  we 
estimate  the  submission  of 
approximately  800  questionnaires.  This 
collection  of  information  contains  no 
annual  reporting  or  record  keeping 
burden.  Please  send  comments 
regarding  the  collection  of  information 
burden  or  any  other  aspect  of  the 
information  collection  to  USTR  at  the 
address  above. 

Robert  B.  Zoellick, 

United  States  Trade  Representative. 

[FR  Doc.  02-14232  Filed  6-3-02;  2:41  pm) 

BILUNG  CODE  3190-01-^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2002-12375] 

National  Boating  Safety  Advisory 
Council;  Vacancies 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
National  Boating  Safety  Advisory 
Council  (NBSAC).  NBSAC  advises  the 
Coast  Guard  on  matters  related  to 
recreational  boating  safety. 
DATES:  Application  forms  should  reach 
us  on  or  before  September  10,  2002. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant,  Office  of  Boating  Safety 
(G-OPB-1),  U.S.  Coast  Guard,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001;  by  calling  202-267-1077; 
or  by  faxing  202-267-4285.  Send  your 
application  in  written  form  to  the  above 
street  address.  This  notice  and  the 


Federal  Register / Vol.  67,  No.  108 /Wednesday,  June  5,  2002 /Notices 


38695 


application  form  are  available  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  H.  Schmidt,  Executive  Director  of 
NBSAC,  telephone  202-267-0955,  fax 
202-267-4285. 

SUPPLEMENTARY  INFORMATION:  The 
National  Boating  Safety  Advisory 
Council  (NBSAC)  is  a  Federal  advisory 
committee  under  5  U.S.C.  App.  2.  It 
advises  the  Coast  Guard  regarding 
regulations  and  other  major  boating 
safety  matters.  NBSAC  members  are 
drawn  equally  from  the  following  three 
sectors  of  the  boating  community:  State 
officials  responsible  for  State  boating 
safety  programs,  recreational  boat  and 
associated  equipment  manufacturers, 
and  national  recreational  boating 
organizations  and  the  general  public. 
Members  are  appointed  by  the  Secretary 
of  Transportation. 

NBSAC  normally  meets  twice  each 
year  at  a  location  selected  by  the  Coast 
Guard.  When  attending  meetings  of  the 
Council,  members  are  provided  travel 
expenses  and  per  diem. 

We  will  consider  applications  for  the 
following  six  positions  that  expire  or 
become  vacant  in  December  2002:  Two 
representatives  of  State  officials 
responsible  for  State  boating  safety 
programs,  two  representatives  of 
recreational  boat  and  associated 
equipment  manufacturers,  and  two 
representatives  of  national  recreational 
boating  organizations.  Applicants  are 
considered  for  membership  on  the  basis 
of  their  particular  expertise,  knowledge, 
and  experience  in  recreational  boating 
safety.  Each  member  serves  for  a  term  of 
3  years.  Some  members  may  serve 
.consecutive  terms. 


II 


In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  we  encourage 
qualified  women  and  members  of 
minority  groups  to  apply. 

If  you  are  selected  as  a  member  who 
represents  the  general  public,  we  will 
require  you  to  complete  a  Confidential 
Financial  Disclosure  Report  (OGE  Form 
450).  We  may  not  release  the  report  or 
the  information  in  it  to  the  public, 
except  imder  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  die  Privacy  Act  (5  U.S.C.  552a). 

Dated:  May  30.  2002. 

Kenneth  T.  Venuto, 

Rear  Admiral,  U.S.  Coast  Guard.  Director  of 
Operations  Policy. 

[FR  Doc.  02-14053  Filed  6-4-02:  8:45  am] 

BUJJNQ  CODE  4Q10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Twin  Cities  and  Western  Railroad 
Company 

(Docket  Number  FRA-2002-12113| 

The  Twin  Cities  and  Western  Railroad 
Company  (TC&W)  seeks  relief  for  a 
temporary  test  waiver  of  compliance 
from  Control  Circuits  requirements  of 
the  Grade  Crossing  Signal  System  Safety 
Standards,  49  CFR  part  234,  section 
234.203,  which  requires  that  all  control 
■  circuits  that  affect  the  safe  operation  of 
a  highway-rail  grade  crossing  warning 
system  shall  operate  on  the  fail-safe 
principle.  The  waiver  request  is  to 
permit  TC&W  and  its  project  partners  to 
develop,  test  and  implement  technology 
designed  to  activate  highway-rail  grade 
crossing  warning  devices.  The  fail-safe 
principle  requires  that  such  circuits 
shall  operate  so  that  the  failure,of  any 
part  or  component  shall  cause  the 
warning  system  to  activate. 

The  application  section  of  234.203 
states  that  a  crossing  warning  system 
activated  by  means  other  than  train 
detection  track  circuit  may  not  comply 
with  this  section.  TC&W  contents  that 
the  system  under  development  is 
designed  to  meet  the  spirit  and  intent  of 
the  fail-safe  principle  through  a  means 
other  than  track  circuit  based  train 
detection,  and  the  system  operation  is 
being  examined  in  every  mode  of 
failure.  The  designed  system  will 
operate  so  that  the  failure  of  any  part  or 
component  shall  cause  the  warning 
system  to  activate  or  warn  the  train  crew 
so  that  the  train  can  be  stopped  before 
reaching  the  crossing.  TC&W  indicates 
the  ability  of  the  system  to  warn  the 
train  crew  of  a  crossing  failure  is  made 
possible  by  redimdant  radio  based 
technology.  TC&W  states  they  fully 
intends  to  comply  with  the  fail-safe 
intent  of  234.203  and  will  provide 
regulatory  authorities  the  opportunity  to 
review  the  system,  its  design  and  test 
results,  in  order  to  determine  if  the  fail- 
safe principle  has  been  met. 


Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
12113)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401, 
Washington.  DC,  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as    . 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
h  ttp  ://dms.  dot.gov. 

Issued  in  Washington.  DC,  on  May  29. 
2002. 

Grady  C.  Cothen.  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-14051  Filed  &-4-02:  8:45  am) 

BILUNG  CODE  4S1IM»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number:  FRA-2002-121 76. 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson. 
Assistant  Chief  Engineer,  Signal  Design 
and  Construction,  4901  Belfort  Road, 
Suite  130  (S/C  J-370),  Jacksonville, 
Florida  32256. 
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CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  signal  systems  on 
the  two  main  tracks  between  Barney 
Street,  milepost  BAMO.O  and 
Leadenhall,  milepost  BAM0.5,  on  the 
Baltimore  Service  Lane,  Baltimore 
Terminal  Subdivision,  near,  Baltimore, 
Maryland,  consisting  of  the 
discontinuance  of  the  present  traffic 
control  system  (TCS)  Rules  265-272  and 
Yard  Limit  Rule  93  which  are  in  effect, 
and  establish  the  sole  method  of 
operation  as  Rule  105  (Other  than  main 
track)  and  Rule  46  (Operating  Speeds  on 
other  than  main  tracks). 

The  reason  given  for  the  proposed 
changes  is  that  present  day  operation 
does  not  warrant  retention  of  the  TCS. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  commimications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Commimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  SevenUi 
Street,  S.W.,  Washington,  D.C.  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC,  on  May  29, 
2002. 
Grady  C.t:othen,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and.  Program  Development. 
[FR  Doc.  02-14048  Filed  6-4-02;  8:45  am] 
BtUJNQCOOe  491(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number:  FRA-2002-12177. 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal  Design 
and  Construction.  4901  Belfort  Road, 
Suite  130  (S/C  J-370),  Jacksonville, 
Florida  32256. 

CSX  Transportation,  Incorporated 
(CSX)  seeks  relief  from  the  requirements 
of  the  Rules,  Standard  and  Instructions, 
Title  49  CFR,  Part  236,  Section  236.312, 
to  the  extent  that  CSX  not  be  required 
to  install  bridge  locking  devices  at  either 
end  of  Bridge  407,  milepost  BIF  40.7,  on 
the  single  main  track  near  Joliet,  Illinois, 
on  the  Chicago  Division,  New  Rock 
Subdivision,  Western  Region. 

Applicant's  justification  for  relief:  The 
end  locking  devices  have  not  been  in 
place  since  the  late  1960's.  The  movable 
bridge  is  a  vertical  lift  span  type,  and 
has  been  field  checked  and  is  in 
balance;  there  has  been  no  inclination 
for  the  bridge  to  rise  from  the  seated 
position  or  not  seat  fully  when  lowered. 
The  present  functional  signal  controls 
checks  the  vertical  position  of  the  rail 
when  the  bridge  is  lowered  and  will  not 
permit  a  signal  for  train  movements  if 
the  rail  position  is  not  verified.  The  298 
foot  lift  span  bridge  is  tended  while 
trains  pass  and  the  maximum 
authorized  speed  is  10  mph.  The  bridge 
has  no  tendency  to  rise  from  the  seated 
position  while  carrying  train  load,  and 
the  when  the  bridge  is  in  the  seated 
position,  the  mechanical  motor  brakes 
are  applied,  preventing  the  bridge  from 
raising  while  engaged. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  die  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 


to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI— 401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken^  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  conununications 
concerning  these  proceedings  are 
available  for  examination  dining  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street.  SW.,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  May  29, 
2002. 
Grady  C.  Cothen,  Jr., 

Depu  ty  Associate  Administrator  for  Safety 
Standards  and.  Program  Development. 
(FR  Doc.  02-14052  Filed  6-4-02;  8:45  ami 

BiLUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number:  FRA-2002-12267. 

Applicant:  Kansas  City  Southern 
Railway,  Mr.  Vernon  A.  Jones,  Signal 
Engineer,  4601  Blanchard  Highway, 
Shreveport,  Louisiana  71107-5799. 

Kansas  City  Southern  Railway  seeks 
approval  of  the  proposed  modification 
of  the  Mississippi  River  Drawbridge, 
milepost  274.50  on  Mid-Continent 
Division,  near  Louisiana,  Missouri, 
consisting  of  the  removal  of  the 
antiquated  pipeline  driven  rail  lock 
surface  detection  system;  allowing 
proximity  sensors  attached  to  the  self- 
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aligning  Conley  joints,  monitored  by 
logic  controllers,  to  continuity  detect 
and  verify  rail  surfaces  and  alignment. 

The  reason  given  for  the  proposed 
changes  is  to  improve  safety  and 
reliability. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contsun  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW.,  Washington,  DC.  2059D- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  May  29, 
2002. 

Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-14049  Filed  6-4-02;  8:45  am] 
BILLING  COOE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket:  RSPA-98-4957] 

Information  Collection;  Request  for 
Comments  and  0MB  Approval 

AGENCY:  Research  and  Special  Programs 
Administration,  Department  of 
Transportation. 


ACTION:  Request  for  comments  and  OMB 
approval. 

SUMMARY:  This  notice  seeks  comments 
from  the  public  regarding  the  need  for 
the  Research  and  Special  Programs 
Administration's  (RSPA)  Office  of 
Pipeline  Safety  (OPS)  to  collect 
paperwork  information  from  gas 
distribution  service  line  operators  to 
ensure  that  those  operators  who  do  not 
maintain  all  of  their  piping  notify  their 
customers  that  they  must  maintain  the 
piping.  This  notice  is  published  to 
measure  the  need  for  the  proposed 
paperwork  collection,  ways  to  minimize 
the  burden  on  operators  who  must 
respond,  ways  to  enhance  the  quality  of 
the  information  collected,  and  to  verify 
the  accuracy  of  the  agency's  estimate  of 
the  burden  (measured  in  work  hours)  on 
the  regulated  industry.  By  advising 
customers  of  the  need  to  maintain  their 
buried  gas  piping,  the  notices  reduce  the 
risk  of  accidents.  RSP A/OPS  published 
a  notice  on  March  5,  2002,  requesting 
public  comment.  No  comments  were 
received.  This  notice  also  seeks 
approval  from  the  Office  of  Management 
and  Budget  to  renew  the  existing 
approval  of  this  paperwork  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  July  5,  2002,  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  OPS,  RSPA,  Department  of 
Transportation  (DOT),  400  Seventh 
Street,  SW..  Washington,  DC  20590  or 
call  at  (202)  366-6205  by  e-mail  to 
marvin  .fell@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Information  Collection: 
Customer-Owned  Service  Lines, 
Customer  Notification. 

Type  of  Request:  Existing  information 
collection. 

Abstract:  RSPA  regulation  (49  CFR 
192.16)  requires  operators  of  gas  service 
lines  who  do  not  maintain  buried 
customer  piping  up  to  building  walls  or 
certain  other  locations  to  notify  their 
customers  of  the  need  to  maintain  that 
piping.  Congress  directed  DOT  to  take 
this  action  in  view  of  service  line 
accidents.  By  advising  customers  of  the 
need  to  maintain  their  buried  gas 
piping,  the  notices  may  reduce  the  risk 
of  further  accidents. 

In  addition,  each  operator  must  make 
the  following  records  available  for 
inspection  by  RSPA/OPS  or  a  State 
agency  participating  under  49  U.S.C. 
60105  or  60106:  (1)  A  copy  of  the  notice 
currently  in  use;  and  (2)  evidence  that 
notices  have  been  sent  to  customers 
within  the  previous  3  years. 

As  used  in  this  notice,  the  terms 
"information  collection"  and 


"paperwork  collection"  are 
synonymous,  and  include  all  work 
related  to  preparing  and  disseminating 
information  related  to  this  customer 
notification  requirement  including 
completing  paperwork,  gathering 
information  and  conducting  telephone 
calls. 

Estimate  of  Burden:  Minimal. 

Respondents:  Gas  transmission  and 
distribution  operators. 

Estimated  Number  of  Respondents: 
1,590. 

Estimated  Number  of  Responses  per 
Respondent:  350. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,137  hours. 

ADDRESSES:  You  must  identify  the 
docket  number  RSPA-98-4957  at  the 
beginning  of  you  comments.  Comments 
can  be  mailed  directly  to  the  Office  of 
Regulatory  Affairs,  OMB,  726  Jackson 
Place,  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer  for  the  Department 
of  Transportation. 

You  may  review  the  public  docket 
containing  comments  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday  except 
Federal  Holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  DOT  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http. //dms. dot.gov/ 
search.  Once  on  the  search  page,  type  in 
the  last  four  digits  of  the  docket  number 
shown  at  the  beginning  of  this  notice  (in 
this  case  4957)  and  click  on  "search." 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Lssued  in  Washington.  DC.  on  May  30. 
2002. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  02-14046  Filed  6-^-02:  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-99-49571 

Information  Collection;  Request  for 
Public  Comments  and  0MB  Approval 

AGENCY:  Research  and  Special  Programs 

Administration,  Department  of 

Transportation. 

ACTION:  Request  for  public  comments 

and  0MB  approval. 

SUMMARY:  This  notice  seeks  comments 
from  the  public  regarding  the  need  for 
RSPA  to  collect  paperwork  from  gas 
ser\'ice  line  operators  to  ensure  that 
customers  receiving  gas  pipeline  service 
are  aware  of  the  availability  of  excess 
flow  valves  (EFV's).  This  notice  is 
published  (pursuant  to  the  Paperwork 
Reduction  Act  of  1995)  to  measure  the 
need  for  the  paperwork  collection  on 
EFV's,  ways  to  minimize  the  burden  on 
operators  who  must  respond,  ways  to 
enhance  the  quality  of  the  information 
collected,  and  to  verify  the  accuracy  of 
the  agency's  estimate  of  the  burden 
(measured  in  work  hours)  on  pipeline 
operators.  By  advising  customers  of  the 
availability  of  excess  flow  valves,  the 
notices  give  customers  information  to 
help  them  decide  if  they  would  like  to 
purchase  excess  flow  valves  for  gas  lines 
running  into  their  homes.  The  RSPA 
published  a  notice  on  March  5,  2002, 
requesting  public  comment.  No 
comments  were  received.  This  notice 
also  seeks  approval  from  the  Office  of 
Management  and  Budget  to  renew  the 
existing  approval  of  this  paperwork 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  5,  2002,  to  ensure 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  OPS,  RSPA,  U.S. 
Department  of  Transportation  (DOT), 
400  Seventh  Street,  SW.,  Washington, 
DC  20950,  telephone  (202)  366-6205  or 
e-mail  marvin.feU@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Information  Collection:  Excess 
Flow  Valves,  Customer  Notification. 

OMB  Number:  2137-0593. 

Abstract:  49  U.S.C.  60110  directed 
DOT  to  prescribe  regulations  requiring 
operators  to  notify  customers  in  writing 
about  EFV  availability,  the  safety 
benefits  derived  from  installation,  and 
the  costs  associated  with  installation. 
The  regulations  provide  that,  except 
where  installation  is  already  required, 
the  operator  will  install  an  EFV  that 
meets  prescribed  performance  criteria  at 


the  customer's  request,  if  the  customer 
pays  for  the  installation. 

Respondents:  Gas  Distribution 
Pipeline  Operators. 

Estimated  Number  of  Respondents: 
1590. 

Estimated  Total  Annual  Burden  on 
Respondents:  20,000  hours. 

As  used  in  this  notice,  the  terms 
'paperwork  information'  and 
'paperwork  collection'  are  synonymous, 
and  include  all  work  related  to 
preparing  and  disseminating 
information  related  to  this  customer 
notification  requirement  including 
completing  paperwork,  gathering 
information  and  conducting  telephone 
calls. 

ADDRESSES:  You  must  identify  the 
docket  number  RSPA-98-4957  at  the 
beginning  of  your  comments.  Comments 
can  be  mailed  to  the  Office  of 
Regidatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503, 
Attn:  Desk  Officer  for  DOT. 

You  may  review  the  public  docket 
containing  comments  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday  except 
Federal  Holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http.// dms.dot.gov/ 
search.  Once  on  the  search  page,  type  in 
the  last  four  digits  of  the  docket  number 
shown  at  the  begiiming  of  this  notice  (in 
this  case  4957)  and  click  on  "search." 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington,  DC  on  May  30, 
2002. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  02-14045  Filed  6-4-02;  8:45  am) 

BILUNG  COOE  4910-60-^ 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Revised  Natural  Gas 
Transmission  Pipeline  Incident  and 
Annual  Report  Forms 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice;  issuance  of  an  advisory 
bulletin. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA), 
Office  of  Pipeline  Safety  (OPS),  advises 
owners  and  operators  of  natural  gas 
transmission  pipeline  operators  of 
changes  in  the  annual  report  and 
incident  reporting  forms. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Roger  Little,  (202)  366-4569,  or  by  e- 
mail,  roger.little@rspa.dot.gov.  This 
document  can  be  viewed  at  the  OPS 
home  page  at  http://ops.dpt.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  Federal  Register  notice  on 
August  2,  2000,  (65  FR  47585)  RSPA/ 
OPS  proposed  to  revise  the  incident  and 
aimual  reports  for  gas  transmission  and 
gathering  systems.  After  considering 
public  comments,  RSPA/OPS  published 
a  Federal  Register  notice  on  May  8, 
2001  (66  FR  23316)  to  revise  forms 
RSPA  F  7100.2,  Incident  Report  for  Gas 
Transmission  and  Gathering  Systems, 
and  RSPA  F  7100.2-1,  Annual  Report 
for  Gas  Transmission  and  Gathering 
Systems  for  use  by  operators  in  filing 
reports  due  on  or  after  January  1,  2002. 

The  Federal  pipeline  safety 
regiilations  require  gas  transmission 
pipeline  operators  to  file  incident 
reports  as  specified  at  49  CFR  191.15 
and  aimual  reports  as  specified  at  49 
CFR  191.17.  The  information  collected 
on  natural  gas  pipeline  systems  and 
incidents  are  an  important  source  of 
data  for  identifying  safety  trends  and  for 
managing  RSPA/OPS  pipeline  safety 
programs. 

The  studies  of  natural  gas 
transmission  pipeline  incident  report 
information  revealed  deficiencies  in  the 
data  collected  on  these  forms.  In 
addition,  the  National  Transportation 
Safety  Board  (NTSB)  and  the  General 
Accounting  Office  have  urged  RSPA/ 
OPS  to  revise  the  information  collected 
on  the  natural  gas  pipeline  incident  and 
aimual  report  forms  to  improve  its 
usefulness.  NTSB  Safety 
Recommendation  P-96-1  suggests  that 
RSPA/OPS: 

*  *  *  develop  within  1  year  and  implement 
within  2  years  a  comprehensive  plan  for  the 
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collection  and  use  of  gas  and  hazardous 
liquid  pipeline  accident  data  that  details  the 
type  and  extent  of  data  to  be  collected,  to 
provide  [RSPAl  with  the  capability  to 
perform  methodologically  sound  accident 
trend  analyses  and  evaluations  of  pipeline 
operator  performance  using  normalized 
accident  data. 

Additional  information  is  needed  on 
natural  gas  transmission  operator 
annual  reports  for  normalizing  the 
incident  information  and  for  adequately 
characterizing  the  nation's  natural  gas 
pipeline  infrastructure.  RSPA/OPS 
worked  with  representatives  of  the 
Interstate  Natural  Gas  Association  of 
America  and  the  American  Gas 
Association  to  review  the  natural  gas 
transmission  incident  and  annual  report 
forms  to  make  the  information  collected 
more  useful  to  industry,  government, 
and  the  public. 

RSPA/OPS  has  revised  the  incident 
and  annual  report  forms  to  improve  the 
usefulness  of  the  reported  data.  The 
failure  cause  categories  have  been 
expanded  from  five  to  25  on  the 
incident  report.  The  annual  report  form 
includes  two  new  sections:  (1)  Mileage 
by  decade  of  installation  and  (2)  mileage 
by  class  location. 

3.  Advisory  Bulletin  (ADB-02-01) 

'  To:  Owners  and  Operators  of  Natural 
las  Transmission  Systems. 

Subject:  Revised  Natural  Gas 
Transmission  Pipeline  Incident  and 
Annual  Report  Forms. 

Purpose:  To  inform  gas  transmission 
pipeline  owners  and  operators  that 
revised  forms  RSPA  F  7100.2,  Incident 
Report  for  Gas  Transmission  and 
Gathering  Systems,  and  RSPA  F  7100.2- 
1,  Annual  Report  for  Gas  Transmission 
and  Gathering  Systems,  are  ready  and 
available  for  use  by  natural  gas 
transmission  pipeline  owners  and 
operators,  and  accessible  from  the  OPS 
website. 

Advisory:  As  of  January  1,  2002, 
owners  and  operators  of  gas 
transmission  pipeline  systems  should 
use  only  the  revised  forms  RSPA  F 
7100.2,  Incident  Report  for  Gas 
Transmission  and  Gathering  Systems, 
and  RSPA  F  7100.2-1,  Annual  Report 
for  Gas  Transmission  and  Gathering 
Systems.  As  of  January  1,  2002,  all 
incidents  meeting  the  reporting  criteria 
in  49  CFR  191.15  are  to  be  reported 
using  the  revised  form  RSPA  F  7100.2. 
Beginning  March  15,  2002,  the  annual 
reports  required  by  49  CFR  191.17  are 
to  be  filed  using  the  revised  form  RSPA 
F  7100.2-1. 

Forms  and  instructions  are  available 
upon  request  as  described  in  49  CFR 
191.19  or  are  downloadable  from  the 
OPS  home  page  at  http://ops:dot.gov  (in 


the  "FORMS"  section  under  "ONLINE 
LIBRARY").  RSPA/OPS  is  also 
implementing  electronic  reporting  for 
natural  gas  transmission  pipeline 
incidents  by  January  1,  2002,  and  for 
annual  reports  by  January  15,  2002,  for 
the  annual  report  due  March  15,  2002. 
Details  are  available  on  the  OPS  home 
page. 

RSPA/OPS  has  revised  the  incident 
report  form  to  improve  the  usefulness  of 
incident  reporting  by  expanding  the 
cause  categories  from  five  to  25.  This 
will  assist  in  trending  and 
normalization  of  incident  data.  The 
natural  gas  transmission  operator 
annual  report  form  has  also  been  revised 
to  improve  its  usefulness.  The  annual 
report  form  includes  two  new  sections: 

(1)  Mileage  by  decade  of  installation  and 

(2)  mileage  by  class  location. 

RSPA/OPS  understands  that  operators 
may  need  some  time  to  adjust 
information  collection  systems  and 
research  the  new  information  requested 
for  the  annual  report  filing.  If  exact 
information  is  unavailable,  requests  for 
extensions  of  the  filing  date  may  be 
made  to  OPS'  Information  Resources 
Manager  at  (202)  366-4569.  Pipeline 
owners  and  operators  may  estimate 
mileage  by  decade  and  mileage  by  class 
location. 

RSPA/OPS  reminds  owners  and 
operators  to  file  supplemental  written 
reports  (on  RSPA  Form  F7100.2)  if 
additional  information  on  an  incident 
later  becomes  available. 

Owners  and  operators  are  reminded 
that  all  relevant  costs  must  be  included 
in  the  estimated  property  damage  total 
on  the  initial  written  incident  or 
accident  report  as  well  as  on 
supplemental  reports.  This  includes 
(but  is  not  limited  to)  costs  of:  Property 
damage  to  the  operator's  facilities  and  to 
property  of  others;  commodity/product 
"not  recovered;  facility  repair  and 
replacement;  gas  distribution  service 
restoration  and  relighting;  leak  locating; 
right-of-way  clean-up,  and 
environmental  clean-up  and  damage. 
Facility  repair,  replacement,  or  change 
that  is  not  necessitated  by  the  incident 
should  not  be  included. 

Issued  in  Washington,  DC  on  May  29, 
2002. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safely. 
|FR  Doc.  02-14047  Filed  6-4-02;  8:45  am) 
BILUNO  CODE  4910-aO-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1120-REIT 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conmients  concerning  Form 
1120-REIT,  U.S.  Income  Tax  Return  for 
Real  Estate  Investment  Trusts. 

DATES:  Written  comments  should  be 
received  on  or  before  August  5,  2002  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
[CAROL.A.SAVAGE@irs.gov.).  lniema.1 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Return  for  Real 
Estate  Investment  Trusts. 

OMB  Number:  1545-1004. 

Form  Number:  1120-REIT. 

Abstract:  Form  1120-REIT  is  filed  by 
a  corporation,  trust,  or  association 
electing  to  be  taxed  as  a  real  estate 
investment  trust  in  order  to  report  its 
income  and  deductions  and  to  compute 
its  tax  liability.  IRS  uses  Form  1120- 
REIT  to  determine  whether  the  income, 
deductions,  credits,  and  tax  liability 
have  been  correctly  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
363. 

Estimated  Time  Per  Respondent:  127 
hours,  28  minutes. 

Estimated  Total  Annual  Burden 
Hours:  46,268. 
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The  following  paragmph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  lawr.  Generally,  tax  returns  and 
tax  return  information  are  confidentid, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  30,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  02-14080  Filed  6-4-02;  8:45  ami 

BILUNO  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8582 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this    . 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8582,  Passive  Activity  Loss  Limitations. 
DATES:  Written  comments  should  be 
received  on  or  before  August  5,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Shear,  Internal 
Revenue  Service,  room  6411,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  hJW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Passive  Activity  Loss 
Limitations. 

OMB  Number:  1545-1008. 

Form  Number:  8582. 

Abstract:  Under  Internal  Revenue 
Code  section  469,  losses  from  passive 
activities,  to  the  extent  that  they  exceed 
income  from  passive  activities,  cannot 
be  deducted  against  nonpassive  income. 
Form  8582  is  used  to  figure  the  passive 
activity  loss  allowed  and  the  loss  to  be 
reported  on  the  tax  returns. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proht  organizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
3.622.282. 

Estimated  Time  Per  Respondent:  4 
hours,  46  minutes. 

Estimated  Total  Annual  Burden 
Hours:  17,254,834.       - 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retvims  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 


matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  30,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  02-14081  Filed  6-4-02;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0064] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  5,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0064." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  alid  Housing  Branch,  New 
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Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0064"  in  any  correspondence. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Amounts  Due 
Estates  of  Persons  Entitled  to  Benefits, 
VA  Form  21-609. 

OMB  Control  Number:  2900-0064. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  form  is  used  to  gather 
information  to  determine  the 
individual(s)  who  may  be  entitled  to 
accrued  benefits  of  deceased 
beneficiaries. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
6, 2002, at  pages  10256-10257. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  375  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
tl50. 

Dated:  May  16,  2002. 
By  direction  of  the  Secretary: 
3enie  McCuUy, 

Acting  Director,  Information  Management 

Service. 

(FR  Doc.  02-14004  Filed  6-4-02;  8:45  am] 

BHXtNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0379] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  July  5,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denis.mclamb@mail.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-0379." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0379"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Time  Record  (Work-Study 
Program),  VA  Form  22-8690. 

OMB  Control  Number:  2900-0379. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  When  a  claimant  elects  to 
receive  an  advance  payment,  VA  will 
make  the  advance  payment  for  50  hours, 
but  will  withhold  benefits  (to  recoup  the 
advance  payment)  until  the  claimant 
completes  his  or  her  50  hours  of  service. 
VA  will  not  pay  any  additional  amoimt 
in  advance  payment  cases  until  the 
claimant  completes  a  total  of  100  hours 
of  service  (50  hours  for  the  advance 
payment  and  50  hours  for  an  additional 
payment).  If  the  claimant  elects  not  to 
receive  an  advance  payment,  benefits 
are  payable  when  the  claimant 
completes  50  hours  of  service.  VA  Form 
22-8690  is  used  to  report  the  number  of 
hours  completed  and  to  ensure  that  the 
amount  of  benefits  payable  to  a  claimant 
who  is  pursuing  work-study  is  correct. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
6, 2002,  at  pages  10255-10256. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  State,  Local 
or  Tribal  Governments. 

Estimated  Aimual  Burden:  13,667 
hours. 

Total  annual  responses:  164,000. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
41,000. 

Dated:  May  16,  2002. 

By  direction  of  the  Secretary: 

Genie  McCuIly, 

Acting  Director,  Information  Management 
Service. 

[FR  Doc.  02-14005  Filed  6-4-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  590 
[Docktt  No.  NHTSA  2000-6572] 
RIN  2127-AI33 

Federal  IMotor  Vehicle  Safety 
Standards;  Tire  Pressure  Monitoring 
Systems;  Controls  and  Displays 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  In  response  to  a  mandate  in 
the  Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act  of  2000,  this  agency  is 
issuing  a  two-part  final  rule. 

The  first  part  is  contained  in  this 
docimient.  It  establishes  a  new  Federal 
Motor  Vehicle  Safety  Standard  that 
requires  the  installation  of  tire  pressure 
monitoring  systems  (TPMSs)  that  warn 
the  driver  when  a  tire  is  significantly 
under-inflated.  The  standard  applies  to 
passenger  cars,  trucks,  multipurpose 
passenger  vehicles,  and  buses  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less,  except  those  vehicles 
with  dual  wheels  on  an  axle. 

This  dociunent  establishes  two 
compliance  options  for  the  short-term, 
for  the  period  between  November  1, 
2003,  and  October  31,  2006.  Under  the 
first  compliance  option,  a  vehicle's 
TPMS  must  warn  the  driver  when  the 
pressiu^  in  any  single  tire  or  in  each  tire 
in  any  combination  of  tires,  up  to  a  total 
of  four  tires,  has  fallen  to  25  percent  or 
more  below  the  vehicle  manufactiu-er's 
recommended  cold  inflation  pressure 
for  the  tires,  or  a  minimum  level  of 
pressure  specified  in  the  standard, 
whichever  pressure  is  higher.  Under  the 
second  compliance  option,  a  vehicle's 
TPMS  must  warn  the  driver  when  the 
pressure  in  any  single  tire  has  fallen  to 
30  percent  or  more  below  the  vehicle 
manufacturer's  recommended  cold 
inflation  pressure  for  the  tires,  or  a 
minimum  level  of  pressure  specified  in 
the  standard,  whichever  pressure  is 
higher.  Compliance  with  the  options 
would  be  phased  in  during  that  period 
by  increasing  percentages  of  production. 

The  second  part  of  this  final  rule  will 
be  issued  by  March  1,  2005,  and  will 
establish  performance  requirements  for 
the  long-term,  i.e.,  for  the  period 
beginning  on  November  1 ,  2006.  In  the 
meantime,  the  agency  will  leave  the 
rulemaking  docket  open  for  the 
submission  of  new  data  and  analyses 


concerning  the  performance  of  TPMSs. 
The  agency  also  will  conduct  a  study 
comparing  the  tire  pressiues  of  vehicles 
without  any  TPMS  to  the  pressures  of 
vehicles  with  TPMSs,  especially  TPMSs 
that  do  not  comply  with  the  four-tire,  25 
percent  compliance  option. 

Based  on  the  record  now  before  the 
agency,  NHTSA  tentatively  believes  that 
the  four-tire,  25  percent  option  would 
best  meet  the  mandate  in  the  TREAD 
Act.  However,  it  is  possible  that  the 
agency  may  obtain  or  receive  new 
information  that  is  sufficient  to  justify  a 
continuation  of  the  options  established 
by  this  first  part  of  this  rule,  or  the 
adoption  of  some  other  alternative. 
DATES:  This  final  rule  is  effective  August 
5,  2(k)2.  Under  the  rule,  vehicles  will  be 
required  to  comply  with  the 
requirements  of  the  standard  according 
to  a  phase-in  beginning  on  November  1 , 
2003.  If  you  wish  to  submit  a  petition 
for  reconsideration  of  this  rule,  your 
petition  must  be  received  by  July  22, 
2002. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  niunber  and 
be  submitted  to:  Administrator,  Room 
5220,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  other  non-legal  issues, 
you  may  call  Mr.  George  Soodoo  or  Mr. 
Joseph  Scott,  Office  of  Crash  Avoidance 
Standards  (Telephone:  202-366-2720) 
(Fax:  202-366-4329). 

For  legal  issues,  you  may  call  Mr. 
Dion  Casey,  Office  of  Chief  Counsel 
(Telephone:  202-366-2992)  (Fax:  202- 
366-3820). 

You  may  send  mail  to  these  officials 
at  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  on  the  plaza  level  at  400  Seventh 
Street,  SW,  Washington,  DC,  from  10:00 
a.m.  to  5:00  p.m.,  Monday  through 
Friday. 
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1  Executive  Summary 

A.  Highlights  of  the  Notice  of  Proposed 
kulemaking 

NHTSA  initiated  this  rulemaking  with 
the  publication  of  a  Notice  of  Proposed 
Rulemaking  (NPRM)(66  FR  38982, 
Docket  No.  NHTSA-2000-8572)  on  July 
26,  2001.  The  NPRM  proposed  to 
require  passenger  cars,  light  trucks, 
multipurpose  passenger  vehicles,  and 
buses  with  a  gross  vehicle  weight  rating 
of  10,000  pounds  or  less,  except  those 
vehicles  with  dual  wheels  on  an  axle,  to 
be  equipped  with  a  tire  pressure 
monitoring  system  (TPMS). 

The  agency  sought  comment  on  two 
alternative  sets  of  performance 
requirements  for  "TPMSs  and  proposed 
adopting  one  of  them  in  the  final  rule. 
The  first  alternative  would  have 
required  that  the  driver  be  warned  when 
the  pressure  in  any  single  tire  or  in  each 


tire  in  any  combination  of  tires,  up  to 
a  total  of  four  tires,  had  fallen  to  20 
percent  or  more  below  the  vehicle 
manufacturer's  recommended  cold 
inflation  pressure  for  the  vehicle's  tires 
(the  placard  pressure),  or  a  minimum 
level  of  pressure  specified  in  the 
standard,  whichever  was  higher.  (This 
alternative  is  referred  to  below  as  the 
four-tire,  20  percent  alternative.)  The 
second  alternative  would  have  required 
that  the  driver  be  warned  when  the 
pressure  in  any  single  tire  or  in  each  tire 
in  any  combination  of  tires,  up  to  a  total 
of  three  tires,  had  fallen  to  25  percent 
or  more  below  the  placard  pressure,  or 
a  minimiun  level  of  pressure  specified 
in  the  standard,  whichever  was  higher. 
(This  alternative  is  referred  to  below  as 
the  three- tire,  25  percent  alternative.) 
The  minimum  levels  of  pressure  were 
the  same  in  both  proposed  alternatives. 
The  adoption  of  four-tire,  20  percent 
alternative  would  have  required  that 
drivers  be  warned  of  under-inflation 
sooner  and  in  a  greater  array  of 
circumstances.  It  would  also  have 
narrowed  the  range  of  technologies  that 
manufacturers  could  use  to  comply  with 
the  new  standard. 

There  are  two  types  of  TPMSs 
currently  available,  direct  TPMSs  and 
indirect  TPMSs.  Direct  TPMSs  have  a 
tire  pressure  sensor  in  each  tire.  The 
sensors  transmit  pressure  information  to 
a  receiver.  Indirect  TPMSs  do  not  have 
tire  pressure  sensors.  Current  indirect 
TPMSs  rely  on  the  wheel  speed  sensors 
in  an  anti-lock  braking  system  (ABS)  to 
detect  and  compare  differences  in  the 
rotational  speed  of  a  vehicle's  wheels. 
Those  differences  correlate  to 
differences  in  tire  pressiu-e  because 
decreases  in  tire  pressure  cause 
decreases  in  tire  diameter  that,  in  turn, 
cause  increases  in  wheel  speed. 

To  meet  the  four-tire,  20  percent 
alternative,  vehicle  manufacturers  likely 
woiild  have  had  to  use  direct  TPMSs 
because  even  improved  indirect  systems 
would  not  likely  be  able  to  detect  loss 
of  pressure  until  pressure  has  fallen  25 
percent  and  could  not  detect  all 
combinations  of  significantly  under- 
inflated  tires.  To  meet  the  three-tire,  25 
percent  alternative,  vehicle 
manufacturers  would  have  been  able  to 
install  either  direct  TPMSs  or  improved 
indirect  TPMSs,  but  not  current  indirect 
TPMSs. 

B.  Highlights  of  the  Preliminary 
Determination  About  the  Final  Rule 

NHTSA  preliminarily  determined  to 
issue  a  final  rule  that  would  have 
specified  a  four-year  phase-in  schedule ' 


and  allowed  compliance  with  either  of 
two  options  during  the  phase-in,  i.e., 
between  November  1,  2003  and  October 
31,  2006.  Under  the  first  option,  a 
vehicle's  TPMS  would  have  had  to  warn 
the  driver  when  the  pressiue  in  one  or 
more  of  the  vehicle's  tires,  up  to  a  total 
of  four  tires,  was  25  percent  or  more 
below  the  placard  pressure,  or  a 
minimum  level  of  pressure  specified  in 
the  standard,  whichever  pressure  was 
higher.  (This  option  is  referred  to  below 
as  the  four-tire,  25  percent  option.) 
Under  the  second  option,  a  vehicle's 
TPMS  would  have  had  to  warn  the 
driver  when  the  pressure  in  any  one  of 
the  vehicle's  tires  was  30  percent  or 
more  below  the  placard  pressure,  or  a 
minimum  level  of  pressiu-e  specified  in 
the  standard,  whichever  pressure  was 
higher.  (This  option  is  referred  to  below 
as  the  one-tire,  30  percent  option.)  The 
minimum  levels  of  pressiu^e  specified  in 
the  standard  were  the  same  for  both 
compliance  options. 

After  the  phase-in,  i.e..  after  October 
31,  2006,  the  second  option  would  have 
been  terminated,  and  the  provisions  of 
the  first  option  would  have  become 
mandatory  for  all  new  vehicles.  Thus, 
all  vehicles  would  have  been  required  to 
meet  a  foiu-tire,  25  percent  requirement. 

C.  OMB  Return  Letter 

After  reviewing  the  draft  final  rule, 
OMB  returned  it  to  NHTSA  for 
reconsideration,  with  a  letter  explaining 
its  reasons  for  doing  so,  on  February  12, 
2002.  In  the  letter,  OMB  stated  its  belief 
that  the  draft  final  rule  and 
accompanying  regulatory  impact 
analysis  did  not  adequately  demonstrate 
that  the  ^ency  had  selected  the  best 
available  method  of  improving  overall 
vehicle  safety. 

D.  Highlights  of  the  Final  Rule 

In  response  to  the  OMB  retiun  letter, 
the  agency  has  decided  to  divide  the 
final  rule  into  two  parts.  The  first  part 
is  contained  in  this  document,  which 
establishes  requirements  for  vehicles 
manufactiu-ed  during  the  first  three 
years,  i.e.,  between  November  1,  2003, 
and  October  31,  2006,  and  phases  them 
in  by  increasing  percentages  of 
production.  The  second  part  will 
establish  requirements  for  vehicles 
manufactured  on  or  after  November  1, 
2006. 

The  agency  has  divided  the  final  rule 
into  two  parts  because  it  has  decided  to 


'  The  phase-in  schedule  was  as  follows:  10 
percent  of  a  manufacturer's  affected  vehicles  would 


have  had  to  comply  with  either  compliance  option 
in  the  first  year:  35  percent  in  the  second  year:  and 
65  percent  in  the  third  year.  In  the  fourth  year.  100 
percent  of  a  manufacturer's  affected  vehicles  would 
have  had  to  comply  with  the  long-term 
requirements,  i.e..  the  four-tire.  25  percent 
compliance  option. 
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defer  its  decision  as  to  which  long-term 
performance  requirements  for  TPMS 
would  best  satisfy  the  mandate  of  the 
TREAD  Act.  This  deferral  will  allow  the 
agency's  consideration  of  additional 
data  on  the  effect  and  performance  of 
TPMSs.  From  the  beginning,  the  agency 
has  sought  to  comply  with  the  mandate 
and  safety  goals  of  the  TREAD  Act  in  a 
way  that  encourages  innovation  and 
allows  a  range  of  technologies  to  the 
extent  consistent  with  providing  drivers 
with  sufficient  warning  of  low  tire 
pressure  under  a  broad  variety  of  the 
reasonably  foreseeable  circumstances  in 
which  tires  become  under-inflated. 

1.  Part  One— Phase- in  (November  2003 
through  October  2006) 

NHTSA  has  decided  to  require 
vehicle  manufactiuers  to  equip  their 
light  vehicles  (i.e.,  those  with  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
lbs.  or  less)  with  TPMSs  and  to  give 
them  the  option  for  complying  with 
either  of  two  sets  of  performance 
requirements  during  the  period  covered 
by  the  first  part  of  the  final  rule,  i.e., 
from  November  1,  2003  to  October  31, 
2006.  The  options  are  the  same  as  those 
in  the  preliminary  determination  about 
the  final  rule. 

Under  the  first  set  or  compliance 
option,  the  vehicle's  TPMS  will  be 
required  to  warn  the  driver  when  the 
pressure  in  any  single  tire  or  in  each  tire 
in  any  combination  of  tires,  up  to  a  total 
of  foui  tires,  is  25  percent  or  more  below 
the  vehicle  manufacturer's 
recommended  cold  inflation  pressiue 
for  the  tires,  or  a  minimum  level  of 
pressure  specified  in  the  standard, 
whichever  pressure  is  higher.  Under  the 
second  compliance  option,  the  vehicle's 
TPMS  will  be  required  to  warn  the 
driver  when  the  pressure  in  any  single 
tire  is  30  percent  or  more  below  the 
vehicle  manufactiirer's  recommended 
cold  inflation  pressiue  for  the  tires,  or 
a  minimum  level  of  pressure  specified 
in  the  standard,  whichever  pressiue  is 
higher.  2 

The  two  compliance  options  are 
outgrowths  of  the  alternative  sets  of 
requirements  proposed  in  the  NPRM.  In 
response  to  comments  confirming  that 
current  indirect  TPMSs  cannot  meet  the 
proposed  three-tire,  25  percent  imder- 
inflation  requirements,  and  in  order  to 
allow  those  systems  to  be  used  during 
the  phase-in,  the  agency  is  adopting 
requirements  for  detection  of  one-tire, 
30  percent  under-inflation  as  the  first 
option.  For  the  second  option,  the 
agency  is  adopting  requirements  for 
detection  of  4-tire,  25  percent  under- 


^  The  minimum  levels  of  pressure  are  the  same 
for  both  compliance  options. 


inflation.  Adopting  those  requirements, 
instead  of  the  proposed  requirements  for 
four-tire,  20  percent  under-inflation, 
will  permit  manufacturers  to  use  either 
direct  TPMSs  or  hybrid  TPMSs,  i.e., 
TPMSs  that  combine  direct  and  indirect 
TPMS  technologies.  One  TPMS  supplier 
indicated  the  potential  for  developing 
and  producing  hybrid  systems,  although 
it  also  indicated  that  it  did  not  currently 
have  plans  for  doing  so.  The  agency 
believes  that  the  difference  in  benefits 
between  TPMSs  meeting  four-tire,  20 
percent  requirements  and  TPMSs 
meeting  four-tire,  25  percent 
requirements  should  not  be  substantial. 

To  facilitate  compliance  with  the 
options,  the  rule  phases  them  in  by 
increasing  percentages  of  production. 
Ten  percent  of  a  vehicle  manufacturer's 
light  vehicles  will  be  required  to  comply 
with  either  compliance  option  during 
the  first  year  (November  1,  2003  to 
October  31,  2004),  35  percent  during  the 
second  year  (November  1 ,  2004  to 
October  31,  2005),  and  65  percent 
diuing  the  third  year  (November  1,  2005 
to  October  31,  2006).  These  percentages 
are  the  same  as  those  in  the  preliminary 
determination  about  the  final  rule.  The 
agency  is  allowing  carry-forward  credits 
for  vehicles  that  are  manufactured 
during  the  phase-in  and  are  equipped 
with  TPMSs  that  comply  with  the  four- 
tire,  25  percent  option.  It  is  not  allowing 
credits  for  TPMSs  complying  with  the 
other  option  for  the  same  reason  that  the 
agency  is  requiring  manufacturers  to 
provide  consumers  with  information 
about  the  performance  limitations  of 
those  systems. 

The  combination  of  the  two 
compliance  options  and  the  phase-in 
will  allow  manufacturers  to  continue  to 
use  current  indirect  TPMSs  during  that 
period  and  ease  the  implementation  of 
the  TPMS  standard.  The  agency  notes 
that,  for  vehicles  already  equipped  with 
ABS,  the  installation  of  a  current 
indirect  TPMS  is  the  least  expensive 
way  of  complying  with  a  TPMS 
standard.  The  compliance  options  and 
phase-in  will  also  give  manufacturers 
the  flexibility  needed  to  innovate  and 
improve  the  performance  of  their 
TPMSs.  This  flexibility  will  improve  the 
chances  that  ways  can  be  found  to 
improve  the  detection  of  under-inflation 
as  well  as  reduce  the  costs  of  doing  so. 

The  owner's  manual  for  vehicles 
certified  to  either  compliance  option 
will  be  required  to  include  written 
information  explaining  the  purpose  of 
the  low  tire  pressure  warning  telltale, 
the  potential  consequences  of  driving  on 
significantly  under-inflated  tires,  the 
meaning  of  the  telltale  when  it  is 
illuminated,  and  the  actions  that  drivers 
should  take  when  the  telltale  is 


illuminated.  In  addition,  the  owner's 
manual  in  vehicles  certified  to  the  one- 
tire,  30  percent  option  will  be  required 
to  include  information  on  the  inherent 
performance  limitations  of  current 
indirect  TPMSs  because  the  agency 
anticipates  that  most  indirect  TPMSs 
installed  to  comply  with  that  option 
will  exhibit  those  limitations  and 
because  a  vehicle  owner  survey 
indicates  that  a  significant  majority  of 
drivers  would  be  less  concerned,  to 
either  a  great  extent  or  a  very  great 
extent,  with  routinely  maintaining  the 
pressure  of  their  tires  if  their  vehicle 
were  equipped  with  a  TPMS.  Under 
both  compliance  options,  the  TPMS  will 
be  required  to  have  a  low  tire  pressiue- 
waming  telltale  (yellow). 

2.  Part  Two— November  2006  and 
Thereafter 

Beginning  November  1,  2006,  all 
passenger  cars  and  light  trucks, 
multipurpose  passenger  vehicles,  and 
buses  under  10,000  pounds  GVWR  will 
be  required  to  comply  with  the 
requirements  in  the  second  part  of  this 
final  rule.  The  agency  will  publish  the 
second  part  of  this  final  rule  by  March 
1,  2005,  in  order  to  give  manufacturers 
sufficient  lead  time  before  vehicles  must 
meet  the  requirements. 

In  anticipation  of  making  the  decision 
in  part  two  of  this  final  rule  about  the 
long-term  requirements,  the  agency  will 
leave  the  rulemaking  docket  open  for 
the  submission  of  new  data  and 
analyses.  The  agency  also  will  conduct 
a  study  comparing  the  tire  pressures  of 
vehicles  without  any  TPMS  to  the 
pressures  of  vehicles  with  TPMSs  that 
do  not  comply  with  the  four-tire,  25 
percent  compliance  option.  When 
completed,  it  will  be  placed  in  the 
docket  for  public  examination.  After 
consideration  of  the  record  compiled  to 
this  date,  as  supplemented  by  the 
results  of  the  tire  pressure  study  and 
any  other  new  information  submitted  to 
the  agency,  NHTSA  will  issue  the 
second  part  of  this  rule  by  March  1, 
2005. 

Based  on  the  record  now  before  the 
agency,  NHTSA  tentatively  believes  that 
the  four-tire,  25  percent  option  would 
best  meet  the  mandate  in  the  TREAD 
Act.  However,  it  is  possible  that  the 
agency  may  obtain  or  receive  new 
information  that  is  sufficient  to  justify  a 
continuation  of  the  compliance  options 
established  by  the  first  part  of  this  final 
rule,  or  the  adoption  of  some  other  ■ 
alternative. 
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E.  Summary  Comparison  of  the 
Preliminary  Determination  and  the 
Final  Rule 


rule  is  one  ot  timing,  instead  of 
substance.  The  options  and  percentages 
of  production  for  the  phase-in  years  are 
unchanged. 3  The  final  rule  does  differ 
from  the  preliminary  determination  in 


the  timing  ot  tiie  agency's  decision 
about  the  performance  requirements  for 
the  years  following  the  phase-in  period. 


The  primary  difference  between  the 
preliminary  determination  and  the  final 

Summary  Comparison  of  the  Preliminary  Determination  and  the  Final  Rule 


Application 

Short-term  (11/1/03—10/31/06): 
Compliance  Options 


Phase-in  Schedule 


Long-term  (11/1/06  &  thereafter): 
Performance  Requirements  


Preliminary  determination 


Passenger  cars,  trucks,  multipurpose  passenger  vehicles,  and  buses 
with  a  GVWR  of  10,000  pounds  or  less,  except  those  vehicles  with 
dual  wheels  on  an  axle. 

Option  1 :  TPMS  must  wam  the  driver  when  ttie  pressure  in  any  sin- 
gle tire  or  in  each  tire  in  any  combination  of  tires,  up  to  a  total  of 
four  tires,  has  fallen  to  25  percent  or  more  below  the  vehicle  manu- 
facturer's recommended  cold  inflation  pressuFe  for  the  tires,  or  a 
minimum  level  of  pressure  specified  in  the  standard,  whichever 
pressure  is  higher. 

Option  2;  TPMS  must  wam  the  driver  when  the  pressure  in  any  sin- 
gle tire  has  fallen  to  30  percent  or  more  below  the  vehicle  manu- 
facturer's recommended  cold  inflation  pressure  for  the  tires,  or  a 
minimum  level  of  pressure  specified  in  the  standard,  whichever 
pressure  is  higher. 

10%  of  a  vehicle  manufacturer's  light  vehicles  will  be  required  to 
comply  with  either  compliance  option  during  the  ftrst  year  (Novem- 
ber 1,  2003  to  October  31,  2004),  35  percent  during  the  second 
year  (November  1 ,  2004  to  October  31 ,  2005),  and  65  percent  dur- 
ing the  third  year  (November  1,  2005  to  October  31,  2006). 

TPMS  must  wam  the  driver  when  ttie  pressure  in  any  single  tire  or  in 
each  tire  in  any  combination  of  tires,  up  to  a  total  of  four  tires,  has 
fallen  to  25  percent  or  more  below  the  vehicle  manufacturer's  rec- 
ommended cold  inflation  pressure  for  the  tires,  or  a  minimum  level 
of  pressure  specified  in  the  standard,  whichever  pressure  is  higher. 


Final  rule 


Same. 


Same. 


Same. 


Same. 


Decision  Mo  t>e  made  by  March  1, 
2005. 


n.  Background 

A.  The  Transportation  Recall 
Enhancement,  Accountability,  and 
Documentation  Act 

Congress  enacted  the  TREAD  Act  on 
November  1,  2000.'«  Section  13  of  the 
TREAD  Act  mandated  the  completion  of 
"a  rulemaking  for  a  regulation  to  require 
a  warning  system  in  new  motor  vehicles 
to  indicate  to  the  operator  when  a  tire 
is  significantly  under  inflated"  within 
one  year  of  the  TREAD  Act's  enactment. 
Section  1 3  also  requires  the  regulation 
to  take  effect  within  two  years  of  the 
completion  of  the  rulemaking. 

B,  Previous  Rulemaking  on  Tire 
Pressure  Monitoring  Systems 

NHTSA  first  considered  requiring  a 
"low  tire  pressure  warning"  device  in 
1970.  However,  the  agency  determined 
that  the  only  warning  device  available  at 
that  time  was  an  in-vehicle  indicator 
whose  cost  was  too  high. 

During  the  1970s,  several 
manufacturers  developed  inexpensive, 
on-tire  warning  devices.  In  addition,  the 


price  of  in-vehicle  warning  devices 
dropped  significantly. 

As  a  result,  on  January  26, 1981, 
NHTSA  published  an  Advanced  Notice 
of  Proposed  Rulemaking  (ANPRM) 
soliciting  public  comment  on  whether 
the  agency  should  propose  a  new 
Federal  motor  vehicle  safety  standard 
requiring  each  new  motor  vehicle  to 
have  a  low  tire  pressure  warning  device 
which  would  "wam  the  driver  when  the 
tire  pressure  in  any  of  the  vehicle's  tires 
was  significantly  below  the 
recommended  operating  levels."  (46  FR 
8062.) 

NHTSA  noted  in  the  ANPRM  that 
under-inflation  increases  the  rolling 
resistance  of  tires  and,  correspondingly, 
decreases  the  fuel  economy  of  vehicles. 
Research  data  at  the  time  indicated  that 
the  under-inflation  of  a  vehicle's  radial 
tires  by  10  pounds  per  square  inch  (psi) 
reduced  the  fuel  economy  of  the  vehicle 
by  3  percent.  Because  of  the  worldwide 
oil  shortages  in  the  late  1970s  and  early 
1980s.  NHTSA  was  interested  in  finding 
ways  to  increase  the  fuel  economy  of 
passenger  vehicles  (i.e.,  passenger  cars 
and  multipurpose  passenger  vehicles). 


Since  sxuveys  by  the  agency  showed    . 
that  about  50  percent  of  passenger  car 
tires  and  13  percent  of  truck  tires  were 
operated  at  pressures  below  the  vehicle 
manufacturer's  recommended  (placard] 
pressure,  the  agency  believed  that  low 
tire  pressure  warning  devices  would 
encourage  drivers  to  maintain  their  tires 
at  the  proper  inflation  level,  thus 
maximizing  their  vehicles'  fuel 
economy. 

Moreover,  a  1977  study  by  Indiana 
University  concluded  that  under- 
inflated  tires  were  a  probable  cause  of 
1 .4  percent  of  all  motor  vehicle 
crashes.^  Based  on  that  figure,  and  the 
approximately  18.3  million  motor 
vehicle  crashes  then  occurring  annually 
in  the  United  States,  the  agency 
suggested  that  under-inflated  tires  were 
probably  responsible  for  260,000 
crashes  each  year  (1.4  percent  x  18.3 
million  crashes). 

In  the  ANPRM,  NHTSA  sought  ' 
answers  from  the  public  to  several 
questions,  including: 

(1)  What  tire  pressure  level  should 
trigger  the  warning  device? 


^  The  final  rule  does  require  that  additional 
information  be  placed  in  the  vehicle's  owner 
cpanuaL 


.    ••Public  Law  106-414. 

'  Tri-Level  Study  of  the  Causes  of  Traffic 
Accidents.  Treat,  J.R..  et  al.  (1979)  (Contract  No. 


DOT  HS  034-3-535).  DOT  HS  805  099. 
Washington,  DC:  U.S.  Department  of 
Transportation,  National  Highway  Traffic  Safety 
Administration. 
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(2)  Should  the  agency  specify  the  type 
of  warning  device  (i.e.,  on-tire  or  in- 
vehicle)  to  be  used? 

(3)  What  would  it  cost  to  produce  and 
install  an  on-tire  or  in-vehicle  warning 
device? 

(4)  What  is  the  fuel  saving  potential 
of  low  tire  pressure  warning  devices? 

(5)  What  studies  have  been  performed 
which  would  show  cause  and  effect 
relationships  between  low  tire  pressure 
and  auto  crashes? 

(6)  What  would  be  the  costs  and 
benefits  of  a  program  to  educate  the 
public  on  the  benefits  of  maintaining 
proper  tire  pressure? 

mfTSA  terminated  the  rulemaking  on 
August  31. 1981,  because  public 
comments  indicated  that  the  low  tire 
pressure  warning  devices  available  at 
the  time  either  had  not  been  proven  to 
be  acciuate  and  reliable  (on-tire  devices) 
or  were  too  expensive  (in-vehicle 
devices).  (46  FR  43721.)  The  comments 
indicated  that  in-vehicle  warning 
devices  had  been  proven  to  be  accurate 
and  reliable,  but  would  have  had  a  retail 
cost  of  $200  (in  1981  dollars)  per 
vehicle.  NHTSA  stated,  "Such  a  cost 
increase  cannot  be  justified  by  the 

Eotential  benefits,  although  those 
enefits  might  be  significant."  (46  FR 
43721.)  The  comments  also  indicated 
that  on-tire  warning  devices  cost  only 
about  $5  (in  1981  dollars),  but  they  had 
not  been  developed  to  the  point  where 
they  were  accurate  and  reliable  enough 
to  be  required.  The  comments  also 
suggested  that  on-tire  warning  devices 
were  subject  to  damage  by  road  hazards, 
such  as  ice  and  mud,  as  well  as  scuffing 
at  oirbs.  Despite  terminating  the 
rulemaking,  the  agency  stated  that  it 
still  believed  that  "[mjaintaining  proper 
tire  inflation  pressiue  results  in  direct 
savings  to  drivers  in  terms  of  better  gas 
mileage  and  longer  tire  life,  as  well  as 
offering  increased  safety."  (46  FR 
43721.) 

C.  Summary  of  the  Notice  of  Proposed 
Rulemaking    ' 

On  July  26,  2001,  the  agency 
published  the  NPRM  proposing  to 
establish  a  standard  for  TPMSs  pursuant 
to  section  13  of  the  TREAD  Act.  (66  FR 
38982.)  The  agency  proposed  two 
alternative  versions  of  the  standard. 

The  two  alternatives  differed  in  two 
important  respects:  in  how  they  defined 
"significantly  under-inflated,"  and  in 
the  number  of  significantly  under- 
inflated  tires  that  they  would  be 
required  to  be  able  to  detect  at  any  one 
time.  The  first  alternative  (four  tires,  20 
percent)  would  have  defined 
"significantly  under-inflated"  as  the  tire 
pressiire  20  percent  or  more  below  the 
placard  pressure,  or  a  minimum  level  of 
pressiue  specified  in  the  standard. 


whichever  was  higher.  It  would  have 
required  the  low  tire  pressure  warning 
telltale  to  illuminate  when  any  tire,  or 
when  each  tire  in  any  combination  of 
tires,  on  the  vehicle  became 
significantly  under-inflated. 

The  second  alternative  (three  tires,  25 
percent)  would  have  defined 
"significantly  under-inflated"  as  the  tire 
pressure  25  percent  or  more  below  the 
placard  pressure,  or  a  minimum  level  of 
pressure  specified  in  the  standard, 
whichever  was  higher.  The  minimum 
levels  of  pressure  were  the  same  in  both 
proposed  alternatives.  The  alternative 
would  have  required  the  low  tire 
pressure  warning  telltale  to  illuminate 
when  any  tire,  or  when  each  tire  in  any 
combination  of  tires,  up  to  a  total  of 
three  tires,  became  significantly  under- 
inflated. 

In  most  other  respects,  the  two 
alternatives  were  identical.  Both  would 
have  required  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  GVWR  of  4,536 
kilograms  (10,000  pounds)  or  less, 
manufactured  on  or  after  November  1 , 
2003,  to  be  equipped  with  a  TPMS  and 
a  low  tire  pressure  warning  telltale 
(yellow)  to  alert  the  driver.  They  would 
have  required  the  telltale  to  illuminate 
within  10  minutes  of  driving  adter  any 
tire  on  the  vehicle  became  significantly 
under-inflated.  They  would  have 
required  the  telltale  to  remain 
illuminated  as  long  as  any  of  the 
vehicle's  tires  remained  significantly 
under-inflated,  and  the  key  locking 
system  was  in  the  "On"  ("Rim") 
position.  They  would  have  required  that 
the  telltale  be  deactivatable,  manually  or 
automatically,  only  when  the  vehicle  no 
longer  had  a  tire  that  was  significantly 
under-inflated.  They  would  have 
required  the  TPMS  in  each  vehicle  to  be 
compatible  with  all  replacement  or 
optional  tires/rims  of  the  size 
recommended  for  that  vehicle  by  the 
vehicle  manufacturer,  i.e.,  each  TPMS 
would  have  been  required  to  continue  to 
meet  the  requirements  of  the  standard 
when  the  vehicle's  original  tires  were 
replaced  with  tires  of  any  optional  or 
replacement  size(s)  recommended  for 
the  vehicle  by  the  vehicle  manufacturer. 
Finally,  they  would  have  required 
vehicle  manufacturers  to  provide 
written  instructions,  in  the  owner's 
manual  if  one  is  provided,  explaining 
the  purpose  of  the  low  tire  pressine 
warning  telltale,  the  potential 
consequences  of  significantly  imder- 
inflated  tires,  and  what  actions  drivers 
should  take  when  the  low  tire  pressure 
warning  telltale  is  illuminated. 

NHTSA  believed  that  the  only 
currently  available  TPMSs  that  woidd 
have  been  able  to  meet  the  requirements 
of  the  four-tire,  20  percent  alternative 


were  direct  TPMSs.  There  were  two 
reasons  for  this  belief.  First,  currently 
available  indirect  TPMSs  typically 
cannot  detect  significant  imder-ii^ation 
imtil  the  pressiue  in  one  of  the  vehicle's 
tires  is  about  30  percent  below  the 
pressure  in  at  least  some  of  the  other 
tires.  Second,  they  cannot  detect  when 
all  four  tires  lose  inflation  pressure 
equally. 

The  agency  believed  that  both 
currently  available  direct  TPMSs  and 
improved  indirect  TPMSs,  but  not 
current  indirect  TPMSs,  would  have 
been  able  to  meet  the  requirements  of 
the  three-tire,  25  percent  alternative. 

In  the  NPRM.  ^5HTSA  anticipated  that 
vehicle  manufacturers  would  minimize 
their  costs  of  complying  with  the  three- 
tire,  25  percent  alternative  by  installing 
improved  indirect  TPMSs  in  vehicles 
already  equipped  with  ABSs  and  direct 
TPMSs  in  vehicles  without  ABSs.  For 
vehicles  already  equipped  with  an  ABS, 
the  cost  of  modifying  that  system  to 
serve  the  additional  purpose  of 
indirectly  monitoring  tire  pressure 
would  be  significantly  less  than  the  cost 
of  adding  a  direct  TPMS.  For  vehicles 
not  so  equipped,  adding  a  direct  TPMS 
would  be  significantly  less  expensive 
than  adding  ABS  to  monitor  tire 
pressure. 

For  the  NPRM,  NHTSA  had  two  sets 
of  data,  one  from  Goodyear  and  another 
fi'om  NHTSA's  Vehicle  Research  and 
Test  Center  (VRTC),  on  the  effect  of 
under-inflated  tires  on  a  vehicle's 
stopping  distance.  The  Goodyear  data 
indicated  that  a  vehicle's  stopping 
distance  on  wet  siufaces  is  significanUy 
reduced  when  its  tires  are  properly 
inflated,  as  compared  to  when  its  tires 
are  significantly  under-inflated.  The 
VRTC  data  indicated  little  or  no  effect 
on  a  vehicle's  stopping  distance.  For 
purposes  of  the  NPRM,  NHTSA  used  the 
Goodyear  data  to  establish  an  upper 
bound  of  benefits  and  the  VRTC  data  to 
establish  a  lower  bound.  The  benefit 
estimates  below  are  the  mid-points 
between  those  upper  and  lower  bounds. 

NHTSA  estimated  that  the  four-tire, 
20  percent  alternative  would  have 
prevented  10,635  injuries  and  79  deaths 
at  an  average  net  cost  of  $23.08  per 
vehicle.^  NHTSA  estimated  that  the 


^  6  The  range  of  injuries  prevented  was  0  to 
21.270,  and  the  range  of  deaths  prevented  was  0  to 
158.  These  benefit  estimates  did  not  include  deaths 
and  injuries  prevented  due  to  reductions  in  crashes 
caused  by  blowouts  and  skidding/loss  of  control 
because  the  agency  was  unable  to  quantify  those 
benefits  at  the  time  the  NPRM  was  published.  For 
this  final  rule,  the  agency  was  able  to  quantify  those 
benefits.  They  are  discussed  in  the  Benefits  section 
below.  Net  costs  included  S66.33  in  vehicle  costs 
minus  $32.22  in  fuel  savings  and  S1 1.03  in  tread 
wear  savings.  These  cost  estimates  did  not  include 
maintenance  costs.  For  this  final  rule,  the  agency 
has  estimated  maintenance  costs.  They  are 
discussed  in  the  Costs  section  below. 
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three-tire,  25  percent  alternative  would 
have  prevented  6,585  injiu'ies  and  49 
deaths  at  an  average  net  cost  of  $8.63 
per  vehicle.  7  NHTSA  estimated  that  the 
net  cost  per  equivalent  life  saved  would 
have  been  $1.9  million  for  the  four-tire, 
20  percent  alternative  and  $1.1  million 
for  the  three-tire,  25  percent  alternative. 

Finally,  the  agency  requested 
comments  on  whether  a  compliance 
phase-in  with  carry-forward  credits 
would  be  appropriate.  The  agency 
suggested  a  phase-in  period  of  35 
percent  of  production  in  the  first  year 
(2003).  65  percent  in  the  second  year, 
and  100  percent  in  the  third  year. 

D.  Summary  of  Public  Comments  on 
Notice 

The  agency  received  comments  from 
tire,  vehicle,  and  TPMS  manufacturers, 
consumer  advocacy  groups,  and  the 
general  public.  In  general,  the  tire 
manufacturers'  comments,  including  the 
comments  of  the  international  tire 
industry  associations  European  Tyre 
and  Rim  Technical  Organisation 
(ETRTO),  Japan  Automobile  Tyre 
Manufacturers  Association  (JATMA), 
and  International  Tire  &  Rubber 
Association  (ITRA),  echoed  the 
comments  of  the  Rubber  Manufacturers 
Association  (RMA).  In  general,  the 
vehicle  manufacturers'  comments, 
including  the  comments  of  the 
Association  of  International  Automobile 
Manufacturers  (AIAM),  were  similar  to 
the  comments  of  the  Alliance  of 
Automobile  Manufacturers  (Alliance). 

The  tire  manufacturers  generally 
supported  the  four- tire,  20  percent 
alternative.  The  vehicle  manufactiirers 
generally  supported  requirements  that 
would  permit  both  direct  and  current 
indirect  TPMSs  to  comply.  TPMS 
manufacturers  generally  supported  the 
alternative  that  would  allow  the  type  of 
system  they  manufacture.  The  consiuner 
advocacy  groups — Consiuners  Union 
and  Advocates  for  Highway  and  Auto 
Safety  (Advocates)  supported  by  Public 
Citizen,  Consumer  Federation  of 
America,  and  Trauma  Foundation — 
generally  supported  the  four-tire.  20 
percent  alternative.  The  general  public 
was  about  evenly  divided  between  those 
who  supported  and  those  who  opposed 
a  Federal  standard  requiring  TPMSs. 

The  major  issues  discussed  by  the 
commenters  are  summarized  below.  The 
comments  are  addressed  in  the 
discussion  of  the  final  rule  below 


'The  range  of  injuries  prevented  was  0  to  13,170. 
and  the  range  of  deaths  prevented  was  0  to  97.  Net 
costs  included  S30.54  in  vehicle  costs  minus  S16.40 
in  fuel  savings  and  S5.51  in  tread  wear  savings. 
These  estimates  did  not  include  maintenance  costs. 
The  agency  has  estimated  maintenance  costs  for 
this  hnal  rule. 


1.  Vehicles  Covered 

The  agency  proposed  to  require 
TPMSs  on  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses 
with  a  GVWR  of  4,536  kilograms  (10.000 
pounds)  or  less.  The  agency  did  not 
propose  to  require  TPMSs  on 
motorcycles,  trailers,  or  low  speed 
vehicles,  or  on  medium  (10,001-26.000 
pounds  GVWR)  vehicles,  or  heavy 
(greater  than  26,000  pounds  GVWR) 
vehicles  for  reasons  explained  in  the 
NPRM. 

The  Alliance  recommended  that  the 
agency  limit  the  applicability  of  the 
standard  to  these  types  of  vehicles  to 
those  having  a  GVWR  of  3.856 
kilograms  (8.500  pounds  or  less).  The 
Alliance  stated  that  the  majority  of 
vehicles  above  8,500  pounds  GVWR  are 
used  commercially.  The  Alliance  argued 
that  those  vehicles  are  maintained  on  a 
regular  basis  and  do  not  need  a  TPMS 
to  assist  in  maintaining  proper  inflation 
pressiue  in  the  vehicles'  tires. 

The  Alliance  also  recommended  that 
the  agency  explicitly  exclude 
incomplete  vehicles,  i.e.,  vehicles  that 
are  built  in  more  than  one  stage,  fi-om 
the  standard.  Normally,  the  first-stage 
vehicle  manufacturer  is  responsible  for 
certifying  that  all  vehicle  systems  that 
are  not  directly  modified  by  subsequent- 
stage  manufacturers  meet  all  Federal 
motor  vehicle  safety  standards.  The 
Alliance  stated  that  in  the  case  of  direct 
TPMSs,  the  first-stage  manufacturer  will 
be  unable  to  guarantee  that,  even  if 
physically  undistiu-bed,  a  non-defective 
TPMS  will  function  as  designed  after 
vehicle  modifications  (such  as  adding 
metal  hardware  to  the  vehicle  or 
lengthening  its  wheelbase)  are  made  by 
subsequent-stage  manufacturers. 

Advocates  recommended  that  the 
agency  expand  the  application  of  the 
standard  to  include  medium  (10,001- 
26,000  poimds  GVWR)  and  heavy  (over 
26,000  pounds)  trucks  and  buses. 
Advocates  stated  that  tire  under- 
inflation  is  a  pervasive  problem  with 
these  vehicles,  especially  given  the  high 
percentage  of  these  vehicles  that  are 
equipped  with  re-treaded  tires. 

2.  Phase-In  Options  and  Long-Term 
Requirements 

a.  Definition  of  "Significantly  Under- 
Inflated  " 

RMA  recommended  that  the  agency 
define  "significantly  under-inflated"  as 
any  inflation  pressure  that  is  less  than 
the  pressure  required  to  carry  the  actual 
vehicle  load  on  the  tire  per  tire  industry 
standards  (or  any  pressure  required  to 
carry  the  maximum  vehicle  load  on  the 
tire  if  the  actual  load  is  unknown),  or 
the  minimum  activation  pressure 


specified  in  the  standard,  whichever  is 
higher.  RMA  argued  that  some  vehicles 
have  a  placard  pressure  that  is  barely 
adequate  to  carry  the  vehicle's 
maximum  load.  If  the  tire  pressure  falls 
20  or  25  percent  below  the  placard 
pressure,  the  tire  pressure  will  be 
insufficient  to  carry  the  load.  RMA 
stated  that  the  definition  of 
"significantly  under-inflated"  should 
not  be  tied  to  placard  pressure  unless 
the  standard  includes  a  requirement  for 
all  vehicles  to  have  a  reserve  in  the 
placard  pressure  above  a  specified 
minimum  (e.g..  20  or  25  percent). 

RMA  also  recommended  that  the 
agency  change  the  minimum  activation 
pressures  for  P-metric  standard  load 
tires  from  20  to  22  psi  and  for  P-metric 
extra  load  tires  from  23  to  22  psi. 
Finally,  RMA  recommended  that  the 
agency  change  the  "Maximum  Pressure" 
heading  in  Table  1  to  "Maximum  or 
Rated  Pressiue"  because  light  truck  tires 
are  not  subject  to  maximum  permissible 
inflation  pressure  labeling  requirements. 
RMA  recommended  that  the  agency 
change  the  rated  pressure  for  Load 
Range  E  tires  from  87  to  80  psi.  Finally, 
RMA,  supported  by  the  Retread/Repair 
Industry  Government  Advisory  Council 
(RIGAC),B  recommended  that  the  agency 
adopt,  in  this  rulemaking  proceeding,  an 
amendment  to  upgrade  Standard  No. 
109,  "New  Pneumatic  Tires,"  by 
requiring  that  "a  tire  for  a  particular 
vehicle  must  have  sufficient  inflation 
and  load  reserve,  such  that  an  inflation 
pressure  20  or  25  percent  less  than  the 
vehicle  manufacturer's  recommended 
inflation  pressure  is  sufficient  for  the 
vehicle  maximum  load  on  the  tire,  as 
defined  by  FMVSS-110."» 

The  ITRA  recommended  that  the 
agency  consider  only  direct  TPMSs.  The 
ITRA  stated  that  indirect  TPMSs  have 
too  many  limitations,  including  the 
inability  to  detect  when  all  four  of  a 
vehicle's  tires  are  significantly  under- 
inflated.  The  ITRA  claimed  that, 
although  direct  TPMSs  are  more 
expensive  than  indirect  TPMSs.  their 
cost  is  minor  when  cumpared  to  their 
safety,  handling,  tread  wear,  and  fuel 
economy  benefits. 

•    The  Alliance  recommended  that  the 
agency  define  "significantly  under- 
inflated"  as  any  inflation  pressure  20 
percent  below  a  tire's  load  carrying 


"RIG  AC  consists  of  representatives  from  the  Tire 
Association  of  North  America  (T.\NA).  Tread 
Rubber  Manufacturers  Group  (TRMG).  ITRA.  and 
RMA. 

''Standard  No.  110  specifies  requirements  for  lire 
selection  to  prevent  tire  overloading. 
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limit,  as  determined  by  a  tire  industry 
standardizing  body  (such  as  the  Tire 
and  Rim  Association)  or  the  minimum 
activation  pressure  specified  in  the 
standard,  whichever  is  higher.  The 
Alliance  agreed  with  the  agency's 
minimum  activation  pressiu-e  of  20  psi 
for  P-metric  standard  load  tires.  The 
Alliance  cited  data  from  tests  performed 
by  RMA  indicating  that  the  average  tire 
was  able  to  operate  at  high  speeds  (120 
and  140  km/h)  at  load-inflation 
conditions  more  extreme  than  the  worst 
case  that  the  Alliance  proposal  would 
allow. 

The  Alliance  also  stated  that  a  25 
percent  differential  h'om  placard 
pressure  would  be  inadequate  to  allow 
the  use  of  indirect  TPMSs.  The  Alliance 
claimed  that  a  minimum  of  30  percent 
differential  is  necessary  to  ensure 
accuracy  with  an  indirect  TPMS  and 
avoid  excessive  nuisance  warnings. 

The  AIAM  recommended  that  tne 
agency  define  "significantly  under- 
inflated"  as  any  pressure  more  than  30 
percent  below  the  placard  pressure. 
Alternatively,  the  AIAM  suggested  that 
the  agency  use  the  load-carrying  limit  of 
the  tire  as  defined  by  a  tire  industry 
standardizing  body  as  the  baseline  for 
determining  the  warning  threshold. 

Several  manufacturers  indicated  that 
they  are  either  developing  or  could 
develop  indirect  or  hybrid  TPMSs  that 
perform  better  than  current  indirect 
TPMSs.  In  its  comments  on  the  NPRM, 
TRW  Automotive  Electronics  (TRW), 
which  manufactures  both  direct  and 
indirect  TPMSs,  stated  that  it  could,  in 
concept,  combine  direct  and  indirect 
TPMS  technologies  to  produce  a  hybrid 
TPMS  that  performs  better  than  TRW's 
current  indirect  TPMS.  TRW  stated  this 
could  be  accomplished  by  adding  the 
equivalent  of  two  direct  pressure- 
monitoring  sensors  and  a  radio 
frequency  receiver  to  an  indirect  TPMS. 
TRW  suggested  that  this  hybrid  TPMS 
could  comply  detect  25  imder-inflation 
for  about  60  percent  of  the  cost  of  a  full 
direct  TPMS.  However,  it  did  not 
indicate  whether  it  had  any  plans  to 
develop  a  hybrid  system. 

Sumitomo  Rubber  Industries,  which 
manufactures  indirect  TPMSs,  indicated 
that  indirect  TPMSs  will  be  able  to 
detect  a  25  percent  differential  in 
inflation  pressure. 

Toyota,  which  uses  an  indirect  TPMS 
on  its  Sienna  van,  stated  that  its  next 
generation  of  indirect  TPMSs  (i.e., 
TPMSs  not  available  for  current 
production)  would  be  able  to  detect  a  20 
percent  differential  in  tire  pressure  by 
monitoring  the  resonance  frequency  as 
well  as  the  dynamic  radius  changes  of 
the  tires.  However,  Toyota  stated  that 
this  performance  will  be  achieved  only 


under  ideed  conditions,  i.e.,  the  vehicle 
is  traveling  in  a  relatively  straight  line 
at  30  to  60  km/h  for  at  least  20  minutes. 
Thus,  Toyota  recommended  that  the 
agency  adopt  the  Alliance  proposal  of 
30  percent  under-inflation.  Toyota  also 
stated  that  its  next  generation  of  indirect 
TPMSs  would  be  able  to  detect 
significant  under-inflation  in  all  four 
tires.  Toyota  was  not  certain  when  its 
next  generation  of  indirect  TPMSs  will 
be  ready  for  implementation. 

Advocates  supported  the  definition  of 
"significantly  under-inflated"  contained 
in  the  four-tire,  20  percent  alternative, 
i.e.,  any  pressure  20  percent  or  more 
below  the  placard  pressure,  or  the 
minimum  activation  pressure  specified 
in  the  standard.  Advocates  also 
supported  the  agency's  minimum 
activation  pressures. 

b.  Niunber  of  Tires  Monitored 

Advocates,  the  ITRA,  and  RMA 
recommended  that  the  agency  require 
TPMSs  to  be  able  to  detect  when  all  four 
of  a  vehicle's  tires  become  significantly 
under-inflated.  RMA  argued  that  it  is 
very  likely  that  all  foxu'  tires  will  lose  air 
pressure  at  a  similar  rate  and  become 
significantly  under-inflated  within  a  six- 
month  period.'"  RMA  stated  that  drivers 
would  rely  heavily  on  TPMSs  for  tire 
pressure  maintenance,  which  will  make 
this  scenario  even  more  likely. 

The  Alliance  and  AIAM 
recommended  that  the  agency  require 
only  that  TPMSs  be  able  to  detect 
significant  under-inflation  in  a  single 
tire.  The  Alliance  argued  that  TPMSs 
are  not  meant  to  replace  the  normal  tire 
maintenance  that  would  detect  pressure 
losses  due  to  natuiral  leakage  and 
permeation.  Instead,  TPMSs  are 
intended  to  detect  a  relatively  slow  leak 
due  to  a  serviceable  condition,  such  as 
a  nail  through  the  tread  or  a  leaky  valve 
stem.  Since  such  leaks  rarely  affect  more 
than  one  tire  simultaneously,  the 
Alliance  argued,  it  is  sufficient  to 
require  only  that  TPMSs  be  able  to 
detect  a  single  significantly  under- 
infiated  tire.  In  further  support  of  this 
position,  the  Alliance  argued  that  tires 
do  not  lose  pressure  at  the  same  rate. 

As  noted  above,  TRW  commented  that 
a  hybrid  TPMS  could  be  developed  that 
would  be  capable  of  monitoring  all  four 
of  a  vehicle's  tires.  According  to  TRW, 
a  hybrid  system  would  involve 
installing  two  direct  pressure  sensors, 
one  in  a  front  wheel  and  one  in  a  back 
wheel  located  diagonally  from  each 
other  [e.g.,  the  front  left  and  back  right 
wheels),  on  a  vehicle  already  equipped 
With  an  indirect  TPMS.  The  pressure 
sensors  would  directly  monitor  the 


*°RMA  stated  that  normal  air  pressure  loss  is 
approximately  1  to  2  psi  per  month. 


pressure  in  those  two  tires,  while  the 
indirect  TPMS  would  use  the  wheel 
speed  sensors  to  indirectly  monitor  the 
pressure  in  the  other  two  tires.  This 
would  solve  the  problem  indirect 
TPMSs  have  in  detecting  when  two  tires 
on  the  same  axle  or  the  saine  side  of  the 
vehicle  become  significantly  under- 
inflated  because  a  direct  pressure  sensor 
will  be  in  a  wheel  on  each  axle  and  on 
each  side  of  the  vehicle.  It  would  also 
solve  the  problem  indirect  TPMSs  have 
in  detecting  when  all  four  tires  become 
significantly  under-inflated. 

Advocates  and  RMA  also 
recommended  that  the  agency  require 
TPMSs  to  monitor  a  vehicle's  spare  tire. 
RMA  argued  that  the  spare  tire  should 
be  monitored  to  ensure  its  functionality, 
if  and  when  it  is  needed.  Advocates 
stated,  "Vehicle  owners  chronically 
neglect  to  maintain  minimal  air  pressure 
in  spare  tires." 

The  Alliance  recommended  that  the 
agency  require  only  that  TPMSs  monitor 
full-size,  matching  spare  tires,  and  only 
when  they  are  installed  on  the  vehicle 
(i.e.,  not  when  they  are  stowed).  The 
Alliance  stated  that  temporary-use  spare 
tires,  including  full-size,  non-matching 
and  compact  spare  tires,  are  not 
intended  to  be  part  of  the  normal  tire 
rotation  cycle  for  the  vehicle.  Because 
these  temporary-use  spare  tires  degrade 
the  aesthetic  appearance  of  a  vehicle  or 
have  speed  and  distance  limitations, 
vehicle  owners  normally  replace  them 
quickly.  Thus,  the  Alliance 
recommended  that  the  agency  not 
require  TPMSs  to  monitor  temporary- 
use  tires,  whether  stowed  or  installed  on 
the  vehicle. 

RMA  supported  the  agency^s 
proposed  requirement  that  TPMSs 
function  properly  with  all  replacement 
tires  and  rims  of  the  size(s) 
recommended  by  the  vehicle 
manufacturer.  Advocates  recommended 
that  the  agency  require  TPMSs  to 
function  properly  with  all  replacement 
tires  and  rims,  regardless  of  size. 

The  Alliance  recommended  that  the 
agency  require  only  that  TPMSs 
function  properly  with  those  tires  and 
rims  offered  as  original  or  optional 
equipment  by  the  vehicle  manufacturer. 
The  Alliance  stated  that  there  are  a  large 
niunber  of  replacement  brands  and 
types  of  tires  and  rims  with  different 
dynamic  rolling  radii,  size  variations, 
load  variations,  and  temperature 
characteristics.  The  Alliance  argued  that 
since  vehicle  manufacturers  do  not 
control  tire  compliance  for  aftermarket 
tires  and  rims,  they  could  not  guarantee 
that  the  TPMS  will  work,  or  will  work 
with  the  same  level  of  precision,  in  all 
cases. 


Federal  Register / Vol.  67,  No.  108 / Wednesday.  June  5,  2002 /Rules  and  Regulations  38711 


3.  Lead  Time 

The  Alliance  and  most  vehicle 
manufactiu°ers  recommended  the 
following  four-year  phase-in  schedule: 
15  percent  of  a  manufactmrer's  affected 
products  equipped  with  a  semi-  or  fully- 
compliant  TPMS  in  the  first  year;  35 
percent  in  the  second  year;  70  percent 
in  the  third  year;  and  100  percent  of  a 
manufacturer's  affected  products 
equipped  with  a  fully  compliant  TPMS 
in  the  final  year.  According  to  the 
Alliance,  a  semi-compliant  TPMS  is  one 
that  meets  all  but  specified  interface 
requirements,  i.e.,  those  concerning  the 
display  of  information  about  under- 
inflation,  and  would  be  allowed  only 
during  the  phase-in  period.  The 
Alliance  and  AIAM  also  recommended 
that  the  agency  provide  credits  for  early 
introduction  of  TPMSs  to  encourage 
early  implementation  of  the  standard. 

TRW  supported  the  agency's  four-year 
phase-in  period.  TRW  stated  that  direct 
TPMSs  are  ready  so  that  manufacturers 
could  start  production  to  meet  such  a 
phase-in.  However,  TRW  stated  that  the 
improvements  in  indirect  TPMSs  that 
will  be  necessary  to  meet  the 
requirements  of  this  final  rule  would 
maike  it  difficult  to  meet  the  compliance 
date  of  November  1,  2003. 

Ford  Motor  Company  (Ford) 
commented  that  its  recent  experience 
with  direct  TPMSs  demonstrates  that 
this  technology  still  needs  a  thorough 
prove-out.  Ford  stated  that  when  it 
tested  138  direct  pressure  sensors  on  30 
vehicles,  nine  sensors  experienced  a 
malfunction.  This  translates  to  a  sensor 
failure  rate  of  6.5  percent.  However, 
Ford  stated  that  if  the  final  rule  required 
five  sensors  per  vehicle  (all  four  tires 
plus  the  spare  tire),  nearly  33  percent  of 
vehicles  could  experience  the  failure  of 
at  least  one  sensor.  Ford  recommended 
that  the  agency  adopt  the  phase-in 
schedule  set  forth  by  the  Alliance. 

Vehicle  Services  Consulting,  Inc. 
(VSC),  which  submitted  comments  on- 
behalf  of  small  volume  vehicle 
manufacturers  (i.e.,  those  manufacturers 
who  produce  fewer  than  5,000  vehicles 
worldwide  each  year),  recommended 
that  the  agency  provide  phase-in 
discretion  so  that  small  volume 
manufacturers  have  until  the  end  of  the 
phase-in  period  before  having  to  comply 
with  the  TPMS  requirements.  VSC 
claimed  that  small  volume 
manufacturers  could  not  obtain  the 
TPMS  technology  at  the  same  time  as 
large  volume  manufactiu-ers. 

4.  Reliability 

In  the  NPRM,  the  agency  noted  that 
the  components  of  direct  "TPMSs, 
especially  when  tires  are  taken  off  the 


rim,  might  be  susceptible  to  damage. 
The  agency  requested  comments  on  the 
likelihood  of  such  damage.  TRW  stated: 

Direct  TPMSs  are  relatively  new  systems  and. 
therefore,  the  likelihood  of  damage  during 
driving  or  maintenance  is  unknown. 
However,  direct  TPMS  sensors  are  designed 
to  minimize  the  likelihood  of  damage  during 
driving  or  maintenance  operations.  Most 
sensors  are  valve-mounted  and  rest  in  the 
drop  center  well  of  the  rim,  and  are 
contoured  to  minimize  the  likelihood  of 
damage  during  tire  servicing.  They  can  be 
packaged  in  a  high  impact  plastic  material, 
which  can  withstand  high  G  forces  and 
mechanical  vibration/shock  levels  associated 
with  the  tire/wheel  system.  The  likelihood  of 
damage  during  operation  is  also  minimized 
by  the  selected  mounting  location  and  the 
protection  offered  by  the  rim  during  flat 
conditions.  These  factors,  combined  with 
training  for  service  center  technicians, 
should  reduce  the  overall  likelihood  of 
damage. 

Bern  Corporation,  which 
manufactiu-ers  direct  TPMSs,  stated  that 
it  had  sold  over  800,000  direct  TPMS 
wheel  electronics  and  had  received  no 
reports  of  damage  during  operation  or 
failures  due  to  mounting  error. 

The  European  Community  (EC) 
supported  a  rulemaking  requiring 
TPMSs.  The  EC  Stated,  "The  European 
Community  is  convinced  (as  is  the 
NHTSA)  of  the  appropriateness  of  a 
regulation  in  this  field,  and  of  its 
justification  for  the  safety  of  road 
users."  The  EC  stressed  "the  paramount 
importance  of  reliability  and  accuracy  of 
the  technology."  The  EC  stated  that  "a 
temperature  correction  device  might  be 
a  necessary  feature  in  order  to  guarantee 
the  reliability  and  accuracy  of  the 
device." 

5.  Costs  and  Benefits  Estimates 

The  Alliance  stated  that  the  benefits 
NHTSA  estimated  resulting  from  a 
reduction  in  stopping  distance  were 
based  on  three  principal  conclusions: 
(1)  Properly  inflated  tires  result  in 
shorter  stopping  distances  than  under- 
inflated  tires;  (2)  these  shorter  stopping 
distances  have  equal  safety  benefits  in 
all  types  of  crashes  and  under  all 
environmental  conditions;  and  (3)  the 
benefits  of  shorter  stopping  distances 
associated  with  properly-inflated  tires 
will  be  greater  for  direct  TPMSs  than  for 
indirect  TPMSs.  The  Alliance  argued 
that  each  of  these  conclusions  is  highly 
questionable  and  not  supported  by  the 
information  in  the  rulemaking  record. 

The  Alliance  noted  that  in  estimating 
the  safety  benefits  resulting  from 
stopping  distance  reductions,  the 
agency  relied  on  Goodyear  data.  The 
Alliance  argued  that  these  data  "are 
neither  conclusive  with  respect  to  the 
effect  of  under-inflation  on  stopping 


distance,  nor  reproducible  according  to 
the  agency's  own  study  demonstrating 
that  there  is  no  significant  effect  of  tire 
under-inflation  on  stopping  distance." 
The  Alliance  also  argued  that  even  if  the 
Goodyear  data  were  valid,  NHTSA's 
benefits  estimates  must  be  adjusted  to 
claim  benefits  only  for  vehicles 
experiencing  the  same  conditions  as 
those  in  the  Goodyear  tests,  i.e.,  all  four 
of  the  vehicle's  tires  are  at  1 7  psi  or 
below  and  on  wet  pavement."  The 
Alliance  questioned  NHTSA's 
assumption  that  80  percent  of  drivers 
would  respond  appropriately  to  a  direct 
TPMS,  but  that  only  60  percent  of 
drivers  would  respond  appropriately  to 
an  indirect  TPMS.  The  Alliance  argued 
that  there  was  no  evidence  in  the  record 
supporting  this  assumption. 

Fmally,  the  Alliance  agreed  that 
TPMSs  should  produce  some  of  the 
unquantified  benefits  listed  in  the 
NPRM.  However,  the  Alliance  stated 
that  there  was  no  evidence  that  these 
benefits  would  be  greater  for  direct 
TPMSs  than  for  indirect  TPMSs. 

The  ITRA  stated  that  when 
developing  training  programs,  it  looks 
closely  at  tire  performance  and  has  the 
opportunity  to  analyze  a  significant 
number  of  tires  that  failed  in  service. 
They  find  that  the  single  most  common 
cause  of  tire  failure  is  under-inflation. 
Thus,  the  ITRA  claimed  that  the 
agency's  benefits  estimates  may  be 
under-stated. 

TRW  stated  that  current  indirect 
TPMSs  would  have  to  be  upgraded  to 
meet  the  requirements  of  the  three-tire, 
25  percent  alternative.  TRW  estimated 
that  these  upgrades  would  increase  the 
cost  of  indirect  TPMSs  to  60  percent  of 
the  cost  of  a  dfrect  TPMS.'^ 

IQ-mobil  Electronics,  a  TPMS 
manufacturer  in  Germany,  commented 
that  it  has  developed  "a  batteryless 
transponder  chip"  that  "costs  half  as 
much  as  the  battery  transmitter  it 
replaces,"  thus  reducing  "high 
replacement  costs  for  the  tire 
transmitter,  and  an  annual 
environmental  burden  of  millions  of 
batteries." 

E.  Submission  of  Draft  Final  Rule  to 
OMB 

Since  this  final  rule  is  considered 
"significant"  under  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
it  was  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
that  Order.  The  agency  submitted  a  draft 


' '  Goodyear  conducted  its  tests  on  pavement  with 
0.05  inch  water  on  the  surface  and  found  significant 
effects  on  stopping  distance  only  when  the  pressure 
in  the  vehicle's  tires  was  lowered  to  17  psi. 
.  "This  estimate  would  apply  only  to  vehicles  that 
were  already  equipped  with  ABS. 


38712 


Federal  Register /Vol.  67.  No.  108  /  Wednesday,  June  5,  2002 /Rules  and  Regulations 


final  rule  to  0MB  on  December  18, 
2001. 

The  draft  final  rule  specified  short 
and  long-term  performance 
requirements. ^  3  For  the  short  term,  it 
specified  a  phase-in  of  the  TPMS 
requirements  beginning  November  1, 
2003.  Diuing  the  phase-in,  the  draft 
final  rule  permitted  vehicles  to  comply 
with  either  a  four-tire,  25  percent 
option,  which  essentially  would  have 
required  manufacturers  to  install  direct 
TPMSs  or  improved  indirect  TPMSs,  or 
a  one-tire,  30  percient  option,  which 
would  have  permitted  manufacturers  to 
install  either  direct  TPMSs  or  any  type 
of  indirect  TPMSs,  including  current 
indirect  TPMSs.  For  the  long-term,  the 
period  beginning  November  1,  2006,  the 
requirements  of  the  four-tire,  25  percent 
option  would  have  become  mandatory 
for  all  vehicles  subject  to  the  TPMS 
standard. 

As  explained  further  below  in  section 
V.A.  "Alternative  Long-Term 
Requirements  Analyzed  in  Making 
Preliminary  Determination,"  NHTSA 
analyzed  three  alternatives  for  the  long 
term  requirement  in  developing  the 
draft  final  rule:  a  four-tire,  20  percent 
alternative,  a  three-tire,  25  percent 
alternative,  and  a  four-tire,  25  percent 
alternative. 

F.  OMB  Return  Letter 

After  reviewing  the  draft  final  rule, 
OMB  retxuned  it  to  NHTSA  for 
reconsideration,  with  a  letter  explaining 
its  reasons  for  doing  so,  on  February  12, 
2002.»'» 

In  the  letter,  OMB  stated  its  belief  that 
the  draft  final  rule  and  accompanying 
regulatory  impact  analysis  did  not 
adequately  demonstrate  that  the  agency 
had  selected  the  best  available  method 
of  improving  overall  vehicle  safety. 
OMB  said  hurther  that:  NHTSA  should 
base  its  decision  about  the  final  rule  on 
overall  vehicle  safety,  instead  of  just  tire 
safety;  while  direct  TPMSs  can  detect 
under-infiation  under  a  greater  variety 
of  circumstances  than  indirect  TPMSs, 
the  indirect  system  captures  a 
substantial  portion  of  the  benefit 
provided  by  direct  systems;  NHTSA 
should  consider  a  fourth  alternative  for 
the  long-term  requirement,  a  one-tire,  30 
percent  compliance  option,  indefinitely, 
since  it  would  allow  vehicle 
manufactiirers  to  install  current  indirect 


TPMSs;  NHTSA,  in  analyzing  long-term 
alternatives,  should  consider  both  their 
impact  on  the  availability  of  ABS  as 
well  as  the  potential  safety  benefits  of 
ABS;  and  that  NHTSA  should  provide  a 
better  explanation  of  the  technical 
foundation  for  the  agency's  safety 
benefits  estimates  and  subject  those 
estimates  to  sensitivity  analyses. 

G.  Public  Comments  on  OMB's  Return 
Letter 

Consiuners  Union  (CU)  and  Public 
Citizen  (PC)  submitted  comments  on  the 
OMB  return  letter. » 5 

CU  stated  that  direct  TPMSs  offer 
significant  safety  advantages  over 
indirect  TPMSs.  CU  recently  performed 
tire  air  leakage-testing  and  found  that  all 
foiu-  tires  on  a  vehicle  will  likely  lose 
pressure  at  a  similar  rate.'^  CU  said  that 
direct  TPMSs  could  detect  such 
pressure  losses,  while  indirect  TPMSs 
could  not. 

CU  questioned  OMB's  retiuTiing  the 
TPMS  final  rule  and  asking  NHTSA  to 
consider  the  potential  benefits  of  ABS  in 
making  a  final  decision  on  TPMS 
requirements.  CU  stated: 

We  cannot  understand  the  logic  of  delaying 
an  important  safety  measure  like  direct  tire 
pressure -monitoring  systems  while  NHTSA 
studies  issues  related  to  a  less  effective 
alternative  because  that  alternative  might 
encourage  automakers  to  make  ABS  more 
widely  available. 

Finally,  CU  stated  that,  while 
Congress  mandated  that  NHTSA  issue  a 
regulation  for  TPMSs,  Congress  did  not 
mandate  that  the  agency  issue  a 
regulation  requiring  ABS  to  be  installed 
in  all  vehicles. 

PC  also  supported  the  four-tire,  20 
percent  alternative.  PC  argued  that 
indirect  TPMSs  have  shortcomings, 
including: 

•  They  can  detect  under-inflation 
only  if  one  tire  is  more  than  25  percent 
less  inflated  than  the  other  tires. 

•  They  cannot  detect  when  all  foin 
tires  are  equally  under-inflated,  a  likely 
scenario  if  the  tires  are  purchased  or 
checked  at  the  same  time. 

•  They  also  cannot  detect  when  two 
tires  on  the  same  side  of  the  vehicle  or 
the  same  axle  are  under-inflated,  but 
can  detect  when  diagonal  tires  are 
under-inflated. 


<^The  rationales  for  the  provisions  of  that  draft 
final  rule  are  discussed  below  in  section  VI. A., 
"Summary  of  Preliminary  extermination  about  the 
Final  Rule." 

^*  A  copy  of  the  return  letter  has  been  placed  in 
the  docket  (Docket  No.  NHTSA-2000-«572-202). 
The  letter  also  is  available  electronically  at 
www.whitehouse.gov/omb/inforeg/ 
dot_revised_tire_rtiiltr.pdf. 


■^  Both  letters  have  been  placed  in  the  docket. 
The  CU  letter  is  Docket  No.  NHTSA-2000-8572- 
204,  and  the  PC  letter  is  Docket  No.  NHTSA-2000- 
8572-199. 

>^CU  tested  three  samples  of  36  tire  models  over 
a  six-month  period.  CU  mounted  the  tires  on  new 
rims  and  inflated  the  tires  to  30  psi.  Then  CU  stored 
the  tires  indoors  at  room  temperature  for  six  months 
and  checked  their  inflation  pressure  each  month. 
After  six  months,  the  average  pressure  loss  was 
about  4.4  psi.  A  copy  of  CU's  test  procedures  and 
the  test  results  has  been  placed  in  the  docket. 
(Docket  No.  NHTSA-2000-6572-203.) 


PC  also  objected  to  OMB's  retiuning 
the  TPMS  final  rule  and  asking  NHTSA 
to  consider  the  potential  benefits  of  ABS 
in  making  a  final  decision  on  TPMS 
requirements.  PC  questioned  OMB's 
return  letter,  arguing  that  it  employs 

unproven  assumptions  about  the  cost  and 
market  effects  of  combining  indirect  systems 
with  a  requirement  for  anti-lock  brakes  (ABS) 
(a  long-controversial  area  outside  the  focus  of 
the  agency's  current  rulemaking  mandate), 
which,  in  turn,  has  only  statistically 
insignificant  and  highly  disputed  safety 
effects. 

PC  also  questioned  the  potential 
benefits  of  ABS  cited  by  OMB.  In 
response  to  OMB's  reliance  on  a  study 
by  Charles  Farmer,  the  PC  asserted  that 
Mr.  Farmer 

■  found  that  ABS  had  no  statistically 
significant  effect  on  crash  fatalities. 
[Emphasis  original.]  Farmer  was  unable  to 
determine  whether  ABS  ultimately  saved  or 
cost  lives  across  the  vehicle  fleet,  making  the 
"between  4  and  9  percent  reduction"  in  crash 
fatalities  [cited  in  the  OMB  letter]  a  statistical 
blip  that  may  actually  be  zero  percent. 

H.  Congressional  Hearing 

On  February  28,  2002,  the  House 
Committee  on  Energy  and  Commerce 
held  an  oversight  hearing  on  the 
implementation  of  the  TREAD  Act. 
During  the  hearing,  several 
Congressmen  discussed  their 
expectations  for  the  TPMS  rulemaking. 
Expressing  concern  about  the 
cumulative  damage  done  to  a  tire  that  is 
nm  while  imder-inflated,  Congressman 
Tom  Sawyer  asked  whether  a  warning 
threshold  of  25  percent  below  placard 
pressure  was  low  enough.  Given  the 
potential  for  catastrophic  failure  of  tires 
run  too  long  while  under-inflated,  the 
Congressman  stated  that  it  was 
important  that  the  TPMS  not  encourage 
drivers  to  drive  on  under-inflated  tires. 

Congressman  Markey,  the  sponsor  of 
the  amendment  that  added  the  TPMS 
mandate  to  the  TREAD  Act,  indicated 
that  the  reliance  of  drivers  on  the  TPMS 
warning  light  could  lead  to  safety 
problems  if  the  TPMS  does  not  provide 
sufficient  warnings.  He  acknowledged 
that,  during  the  consideration  of  the 
TPMS  £imendment,  he  had  mentioned  a 
TPMS  that  was  then  in  use  (an  ABS- 
based  TPMS  on  the  Toyota  Sienna).  He 
said  that  while  any  TPMS  was 
acceptable  during  the  initial 
implementation  period  for  the  TPMS 
requirements,  the  real  intent  of  the 
amendment  is  to  provide  a  warning  in 
all  instances. 

m.  Safiety  Problem 

Many  vehicles  have  significantly 
under-inflated  tires,  primarily  because 
drivers  inft'equently  check  their 
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vehicles'  tire  pressure.  Other 
:ontributing  factors  are  the  difficulty  of 
usually  detecting  when  a  tire  is 
significantly  under-inflated  and  the  loss 
of  tire  pressure  due  to  natural  leakage 
and  seasonal  climatic  changes. 

A.  Infrequent  Driver  Monitoring  of  Tire 
Pressure 

Surveys  have  shown  that  most  drivers 
:heck  the  inflation  pressure  in  their 
vehicles'  tires  infrequently.  For 
example,  in  September  2000,  the  Bureau 
of  Transportation  Statistics  (BTS) 
conducted  an  omnibus  siu^rey  for 
NHTSA.  One  of  the  questions  posed 
was:  "How  often  do  you,  or  the  person 
who  checks  yotu-  tires,  check  the  air 
pressure  in  your  tires?"  The  answers 
indicated  that  29  percent  of  the 
respondents  stated  that  they  check  the 
air  pressure  in  their  tires  monthly; 
another  29  percent  stated  that  they 
check  the  air  pressure  only  when  one  or 


more  of  their  vehicle's  tires  appears 
under-inflated;  19  percent  stated  that 
they  only  have  the  air  pressiue  checked 
when  the  vehicle  is  serviced;  5  percent 
stated  that  they  only  check  the  air 
pressure  before  taking  their  vehicle  on 
a  long  trip;  and  17  percent  stated  that 
they  check  the  air  pressure  on  some 
other  occasion.  Thus,  71  percent  of  the 
respondents  stated  that  they  check  the 
air  pressure  in  the  vehicles'  tires  less 
than  once  a  month. '^ 

In  addition,  NHTSA's  National  Center 
for  Statistics  and  Analysis  (NCSA) 
conducted  a  survey  in  February  2001. 
The  survey  was  designed  to  assess  the 
extent  to  which  passenger  vehicle 
drivers  are  aware  of  the  recommended 
air  pressure  for  their  vehicles'  tires,  if 
drivers  monitor  air  pressure,  and  to 
what  extent  actual  tire  pressure  differs 
from  placard  pressiu'e. 

Data  was  collected  through  the 
infrastructure  of  the  National  Accident 


Sampling  System — Crashworthiness 
Data  System  (NASS-CDS).  The  N ASS- 
CDS  consists  of  24  Primary  Sampling 
Units  (PSUs)  located  across  the  coimtry. 
Within  each  PSU,  a  random  selection  of 
zip  codes  was  obtained  from  a  list  of 
eligible  zip  codes.  Within  each  zip  code, 
a  random  selection  of  two  gas  stations 
was  obtained. 

A  total  of  11,530  vehicles  were 
inspected  at  these  gas  stations.  This 
total  comprised  6,442  passenger  cars, 
1,874  sports  utility  vehicles  (SUVs). 
1,376  vans,  and  1,838  pick-up  trucks. 
For  analytical  purposes,  the  data  were 
divided  into  three  categories:  (1) 
Passenger  cars;  (2)  pick-up  trucks, 
SUVs,  and  vans  with  P-metric  tires;  and 
(3)  pick-up  trucks,  SUVs,  and  vans  with 
either  light  truck  (LT)  or  flotation  tires. 

Drivers  were  asked  how  often  they 
normally  check  their  tires  to  determine 
if  they  are  properly  inflated.  Their 
answers  are  in  the  following  table: 


How  often  is  tire  pressure  checked? 


/Veekly  

Monthly  

When  they  seem  low 

When  serviced  

For  long  trip  

Other  

Do  not  check 


Drivers  of 

passenger 

cars  (%) 


8.76 

21.42 

25.63 

30.18 

0.99 

6.46 

6.56 


Drivers  of  pk:k-up  trucks, 
SUVs,  and  vans  (%) 


P-metric 
tires 


8.69 

25.19 

23.58 

27.72 

2.39 

8.27 

4.16 


LT  or  flota- 
tnn  tires 


8.16 

39.88 

15.59 

25.54 

2.17 

6.97 

1.68 


These  data  indicate  that  only  about  30 
percent  of  drivers  of  passenger  cars,  34 
percent  of  drivers  of  pick-up  trucks, 
SUVs,  and  vans  with  P-metric  tires,  and 
48  percent  of  drivers  of  pick-up  trucks, 
SUVs,  and  vans  with  either  LT  or 
flotation  tires  claim  that  they  check  the 
air  pressure  in  their  vehicles'  tires  at 
least  once  a  month. 

B.  Loss  of  Tire  Pressure  Due  to  Natural 
and  Other  Causes 

According  to  data  ft-om  the  tire 
industry,  85  percent  of  all  tire  air 
pressure  losses  are  the  result  of  slow 
leaks  that  occur  over  a  period  of  hours, 
days,  or  months.  Only  15  percent  are 
rapid  air  losses  caused  by  contact  with 
a  road  hazard,  e.g.,  when  a  large  nail 
that  does  not  end  up  stuck  in  the  tire 
punctures  a  tire. 

Slow  leaks  may  be  caused  by  many 
factors.  Tire  manufacturers  commented 
that  tires  typically  lose  air  pressure 
through  natural  leakage  and  permeation 


at  a  rate  of  about  1  psi  per  month. 
Testing  by  CU  supports'those 
coihments.  In  addition,  tire 
manufactiuers  said  that  seasonal 
climatic  changes  result  in  air  pressure 
losses  on  the  order  of  1  psi  for  every  10 
degree  F  decrease  in  the  ambient 
temperatiue.  Slow  leaks  also  may  be 
caused  by  slight  damage  to  a  tire,  such 
as  a  road  hazard  that  punctures  a  small 
hole  in  the  tire  or  a  nail  that  sticks  in 
the  tire.  NHTSA  has  no  data  indicating 
how  often  any  of  these  causes  results  in 
a  slow  leak. 

C.  Percentage  of  Motor  Vehicles  With 
Under-Inflated  Tires 

Diuing  the  February  2001  survey, 
NASS-CDS  crash  investigators 
measured  tire  pressure  on  each  vehicle 
coming  into  the  gas  station  and 
compared  the  measured  pressures  to  the 
vehicle's  placard  pressure.  They  found 
that  about  36  percent  of  passenger  cars 
and  about  40  percent  of  light  trucks  had 


at  least  one  tire  that  was  at  least  20 
percent  below  the  placard  pressure.'* 
About  26  percent  of  passenger  cars'  and 
29  percent  of  light  trucks  had  at  least 
one  tire  that  was  at  least  25  percent 
below  the  placard  pressure.  The  agency 
notes  those  levels  of  under-inflation 
because  they  are  the  threshold  levels  for 
the  low-tire  pressure  warning  telltale 
illumination  under  the  two  alternatives 
the  agency  proposed  in  the  NPRM  for 
TPMSs.  (66  FR  38982,  July  26,  2001). 

D.  Consequences  of  Under-inflation  of 
Tires 

1 .  Reduced  Vehicle  Safety — Tire 
Failures  and  Increases  in  Stopping 
Distance 

When  a  tire  is  used  while 
significantly  under-inflated,  its 
sidewalls  flex  more  and  the  air 
temperature  inside  the  tire  increases, 
increasing  stress  and  the  risk  of  failure. 
In  addition,  a  significantly  under- 
inflated  tire  loses  lateral  traction, 


"The  agency  notes  that  it  seems  likely  that  tho 
respondents  in  both  of  the  surveys  cited  overstated 
the  frequency  with  which  they  check  tire  pressure, 
particularly  given  the  fact  that  these  surveys  were 


conducted  during  the  height  of  publicity  about  tire 
failures  on  sport  utility  vehicles  in  the  late  2000 
andearlv  2001. 


'"  For  purposes  of  this  discussion,  the  agenc>' 
classified  pick-up  trucks.  SUVs.  and  vans  with 
either  P-metric.  LT.  or  flotation  tires  as  light  trucks. 
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making  handling  more  difficult.  Under- 
inflation  also  plays  a  role  in  crashes  due 
to  flat  tires  and  blowouts.  Finally, 
significantly  under-inflated  tires  can 
increase  a  vehicle's  stopping  distance. 

NHTSA's  current  crash  files  do  not 
contain  any  direct  evidence  that  points 
to  low  tire  pressure  as  the  cause  of  any 
particular  crash. '^  However,  this  lack  of 
data  does  not  imply  that  low  tire 
pressure  does  not  cause  or  contribute  to 
any  crashes.  The  agency  believes  that  it 
simply  reflects  the  fact  that 
measurements  of  tire  pressing  are  not 
among  the  vehicle  information  included 
in  the  crash  reports  received  by  the 
agency  and  placed  in  its  crash  data 
bases.20 

The  only  tire-related  data  element  in 
the  agency's  crash  databases  is  "flat  tire 
or  blowout."  However,  even  in  crashes 
for  which  a  flat  tire  or  blowout  is 
reported,  crash  investigators  cannot  tell 
whether  low  tire  pressine  contributed  to 
the  tire  failure. 

The  agency  examined  its  crash  files  to 
gather  information  on  tire-related 
problems  that  resulted  in  crashes.  The 
NASS-C33S  has  trained  investigators 
who  collect  data  on  a  sample  of  tow- 
away  crashes  around  the  United  States. 
These  data  can  be  weighted  to  generate 
national  estimates. 

The  NASS-CDS  General  Vehicle 
Form  contains  a  value  indicating 
vehicle  loss  of  control  due  to  a  blowout 
or  flat  tire.  This  value  is  used  only  when 
a  vehicle's  tire  went  flat,  causing  a  loss 
of  control  of  the  vehicle  and  a  crash. 
The  value  is  not  used  for  cases  in  which 
one  or  more  of  a  vehicle's  tires  were 
under-inflated,  preventing  the  vehicle 
from  performing  as  well  as  it  could  have 
in  an  emergency  situation. 

NHTSA  examined  NASS-CDS  data 
for  1995  through  1998  and  estimated 
that  23,464  tow-away  crashes,  or  0.5 
percent  of  all  crashes,  are  caused  by 
blowouts  or  flat  tires  each  year.  The 
agency  placed  the  tow-away  crashes 
from  the  NASS-CDS  files  into  two 
categories:  passenger  car  crashes  and 
light  truck  crashes.  Passenger  cars  were 
involved  in  10,170  of  the  tow-away 
crashes  caused  by  blowouts  or  flat  tires, 
and  light  trucks  were  involved  in  the 
other  13,294. 

NHTSA  also  examined  data  from  the 
Fatality  Analysis  Reporting  System 
(FARS)  for  evidence  of  tire  problems  in 


>»In  response  to  the  TREAD  Act,  NHTSA  has 
added  new  tire  related  variables  and  attributes, 
including  tire  make,  model,  recommended  tire 
pressure,  actual  tire  pressure,  and  tread  depth  to  its 
crash  databases.  These  new  variables  will  provide 
more  specific  tire  data  for  vehicles  involved  in 
crashes. 

2°  These  crash  databases  are  the  NASS-CDS  and 
the  Fatality  Analysis  Reporting  System  (FARS). 


fatal  crashes.  In  FARS,  if  tire  problems 
are  noted  after  the  crash,  the  simple  fact 
of  their  existence  is  all  that  is  noted.  No 
attempt  is  made  to  ascribe  a  role  in  the 
crash  to  those  problems.  Thus,  the 
agency  does  not  know  whether  the 
noted  tire  problem  caused  the  crash, 
influenced  the  severity  of  the  crash,  or 
simply  occurred  during  the  crash.  For 
example,  a  tire  may  have  blown  out  and 
caused  the  crash,  or  it  may  have  blown 
out  during  the  crash  when  the  vehicle 
struck  some  object,  such  as  a  cuih. 

Thus,  while  an  indication  of  a  tire 
problem  in  the  FARS  file  gives  some 
clue  as  to  the  potential  magnitude  of  tire 
problems  in  fatal  crashes,  the  FARS  data 
cannot  give  a  precise  measure  of  the 
causal  role  played  by  those  problems. 
The  very  existence  of  tire  problems  is 
sometimes  difficult  to  detect  and  code 
acciu^tely.  Fiulher,  coding  practices 
vary  fix>m  State  to  State.  Nevertheless, 
the  agency  notes  that,  from  1995  to 
1998, 1.1  percent  of  all  light  vehicles 
involved  in  fatal  crashes  were  coded  as 
having  tire  problems.  Over  535  fatal 
crashes  involved  vehicles  coded  with 
tire  problems. 

Under-inflated  tires  can  contribute  to 
types  of  crashes  other  than  those 
resulting  ftt)m  blowouts  or  tire  failure, 
including  crashes  which  result  from: 
skidding  and/or  a  loss  of  control  of  the 
vehicle  in  a  curve  or  in  a  lane  change 
maneuver;  an  increase  in  a  vehicle's 
stopping  distance;  or  hydroplaning  on  a 
wet  siuiace. 

The  1977  Indiana  Tri-level  study 
associated  low  tire  pressiue  with  loss  of 
control  on  both  wet  and  dry  pavements. 
The  study  never  defined  low  tire 
pressure  as  a  "definite"  (i.e.,  95  percent 
certainty  that  the  crash  would  not  have 
occurred  absent  this  condition)  cause  of 
any  crash,  but  did  identify  it  as  a 
"probable"  (80  percent  certainty  that  the 
crash  would  not  have  occurred  absent 
this  condition)  cause  of  the  crash  in  1.4 
percent  of  the  420  in-depth  crash 
investigations. 

The  study  divided  "probable"  cause 
into  two  levels:  a  "causal"  factor  and  a 
"severity-increasing"  factor.  A  "causal" 
factor  was  defined  as  a  factor  whose 
absence  would  have  prevented  the 
accident  from  occurring.  A  "severity- 
increasing"  factor  was  defined  as  a 
factor  whose  presence  was  not 
sufficient,  by  itself,  to  result  in  the 
occurrence  of  the  accident,  but  which 
resulted  in  an  increase  in  speed  of  the 
initial  impact.  The  study  determined 
that  imder-inflated  tires  were  a  causal 
factor  in  1.2  percent  of  the  probable 
cause  cases  and  a  severity-increasing 
factor  in  0.2  percent  of  the  probable 
cause  cases. 


Note  that  more  than  one  probable 
cause  could  be  assigned  to  a  crash.  In 
fact,  there  were  a  total  of  138.8  percent 
causes  listed  as  probable  causes  (92.4 
percent  hiunan  factors,  33.8  percent 
enviromnental  factors,  and  12.6  percent 
vehicle  factors).  Thus,  tire  under- 
inflation's  pari  of  the  total  is  one 
percent  (1.4/138.8).  The  agency  focused 
solely  on  the  probable  cause  cases, 
which  represent  0.86  percent  of  crashes 
(i.2/1.4  *  1.0), 

Tires  are  designed  to  maximize  their 
performance  capabilities  at  a  specific 
inflation  pressure.  When  a  tire  is  under- 
inflated,  the  shape  of  its  footprint  and 
the  pressine  it  exerts  on  the  road  surface 
are  both  altered,  especially  on  wet 
sinfaces.  An  imder-inflated  tire  has  a 
larger  footprint  than  a  properly  inflated 
tire.  Although  the  larger  footprint 
results  in  an  increase  in  rolling 
resistance  on  dry  road  surfaces  due  to 
increased  friction  between  the  tire  and 
the  road  surface,  it  also  reduces  the  tire 
load  per  imit  area.  On  dry  road  siu-faces, 
the  cotmtervailing  effects  of  a  larger 
footprint  and  reduced  load  per  unit  of 
area  nearly  offset  each  other,  with  the 
result  that  the  vehicle's  stopping 
distance  performance  is  only  mildly 
affected  by  tmder-inflation. 

On  wet  siufaces,  however,  under- 
inflation  typically  increases  stopping 
distance  for  several  reasons.  First,  as 
noted  above,  the  larger  tire  footprint 
provides  less  tire  load  per  area  than  a 
smaller  footprint.  Second,  since  the 
limits  of  adhesion  are  lower  and 
achieved  earlier  on  a  wet  surface  than 
on  a  dry  surface,  a  tire  with  a  larger 
footprint,  given  the  same  load,  is  likely 
to  slide  earlier  than  the  same  tire  with 
a  smaller  footprint  because  of  the  lower 
load  per  footprint  area.  The  rolling 
resistance  of  an  under-inflated  tire  on  a 
wet  surface  is  greater  than  the  rolling 
resistance  of  the  same  tire  properly- 
inflated  on  the  same  wet  surface.  This 
is  because  the  slightly  larger  tire 
footprint  on  the  under-inflated  tire 
results  in  more  rubber  on  the  road  and 
hence  more  friction  to  overcome. 
However,  the  rolling  resistance  of  an 
under-inflated  tire  on  a  wet  sinface  is 
less  than  the  rolling  resistance  of  the 
same  under-inflated  tire  on  a  dry  surface 
because  of  the  reduced  fiiction  caused 
by  the  thin  film  of  water  between  the 
tire  and  the  road  siu-face.  The  less  tire 
load  per  area  and  lower  limits  of 
adhesion  of  an  under-inflated  tire  on  a 
wet  surface  are  enough  to  overcome  the 
increased  friction  caused  by  the  larger 
footprint  of  the  under-inflated  tire. 
Hence,  under-inflated  tires  cause  longer 
stopping  distance  on  wet  surfaces  than 
properly-inflated  tires. 
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The  agency  has  received  data  from 
Goodyear  indicating  that  significantly 
under-inflated  tires  increase  a  vehicle's 
stopping  distance.2i  The  effects  of  tire 
under-inflation  on  vehicle  stopping 
distance  are  discussed  in  greater  detail 
in  the  agency's  Final  Economic  Analysis 
(FEA). 

As  explained  in  the  FEA,  the  agency 
did  not  use  the  VRTC  data  or  the 
Goodyear  data  that  the  agency  used  to 
estimate  benefits  in  the  NPRM  because 
of  concerns  with  the  way  in  which  the 
both  tests  were  performed.22  The  agency 
believes  that  the  more  recent  Goodyear 
test  methodology  adequately  addressed 
these  concerns.  23 

2.  Reduced  Tread  Life 

Unpublished  data  submitted  I0  the 
agency  by  Goodyear  indicate  that  when 
a  tire  is  under-inflated,  more  pressure  is 
placed  on  the  shoulders  of  the  tire, 
causing  the  tread  to  wear  incorrectly.^* 
The  Goodyear  data  also  indicate  that  the 
tread  on  an  imder-inflated  tire  wears 
more  rapidly  than  it  would  if  the  tire 
were  inflated  to  the  proper  pressme. 

The  Goodyear  data  indicate  that  the 
average  tread  life  of  a  tire  is  45,000 
miles,  and  the  average  cost  of  a  tire  is 
$61  (in  2000  dollars).  Goodyear  also 
estimated  that  a  tire's  average  tread  life 
would  drop  to  68  percent  of  the 
expected  tread  life  if  tire  pressure 
dropped  from  35  psi  to  17  psi  and 
remained  there.  Goodyear  assumed  that 
this  relationship  was  linear.  Thus,  for 
every  1-psi  drop  in  tire  pressiu-e,  tread 


^'  Goodyear  submitted  these  data  to  the  docket  in 
a  letter  dated  September  14,  2001.  See  Docket  No. 
NHTSA-2000-8572-160.  OMB  criticized  NHTSAs 
application  of  these  data  to  certain  vehicle  types  in 
estimating  safety  benefits  for  this  rulemaking.  The 
agency  responds  to  that  criticism  below  in  section 
VI.F., "Technical  Foundation  for  NHTSAs  Safety 
BaneRt  Analyses."  The  Alliance  also  questioned 
NHTSA's  use  of  the  Goodyear  data.  The  agency 
explains  its  use  of  the  Goodyear  data  below  in 
footnotes  22  and  23,  and  in  the  agency's  Final 
Bconomic  Analysis  (FEA). 

=^2  For  example,  the  VRTC  only  tested  new  tires, 
not  worn  tires  that  are  more  typical  of  the  tires  on 
most  vehicles.  In  addition,  the  NHTSA  track  surface 
is  considered  to  be  aggressive  in  that  it  allows  for 
maximum  friction  with  tire  surfaces.  It  is  more 
representative  of  a  new  road  surface  than  the  worn 
surfaces  experienced  by  the  vast  majority  of  road 
traffic.  The  previous  Goodyear  tests  on  wet  surfaces 
were  conducted  on  surfaces  with  .05  inch  of 
standing  water.  This  is  more  than  would  typically    . 
be  encountered  under  normal  wet  road  driving 
conditions.  The  agency  expressed  concerns  with  the 
adequacy  of  both  sets  of  test  data  in  a  memo  to  the 
docket.  (Docket  No.  NHTSA-2000-8572-81.) 

2^  For  example,  in  its  more  recent  tests  Goodyear 
tested  tires  with  two  tread  depths:  full  tread,  which 
it  representative  of  new  tires,  and  half  tread,  which 
i$  representative  of  worn  tires.  Goodyear  also 
conducted  wet  surface  tests  on  surfaces  with  .02 
inch  of  standing  water,  which  is  more 
representative  of  typical  wet  road  driving 
ctmditions. 

*«  Docket  No.  NHTSA-2000-8572-26. 


life  would  decrease  by  1.78  percent  (32 
percent/18  psi).  This  loss  of  tread  life 
would  take  place  over  the  lifetime  of  the 
tire.  Thus,  according  to  Goodyear's  data, 
if  the  tire  remained  imder-inflated  by  1 
psi  over  its  lifetime,  its  tread  life  would  . 
decrease  by  about  800  miles  (1.78 
percent  of  45,000  miles). 

As  noted  above,  data  from  the  NCSA 
tire  pressure  survey  indicate  that  26 
percent  of  passenger  cars  had  at  least 
one  tire  that  was  under-inflated  by  at 
least  25  percent.  The  average  level  of 
under-inflation  of  the  four  tires  on 
passenger  cars  with  at  least  one  tire 
under-inflated  by  at  least  25  percent  was 
6.8  psi.  Thus,  on  average,  these 
passenger  cars  could  lose  about  5,440 
miles  (6.8  psi  under-inflation  x  800 
miles)  of  tread  life  due  to  under- 
inflation,  if  their  tires  were  under- 
inflated  to  that  extent  throughout  the 
life  of  the  tires. 

Also  as  noted  above,  data  from  the 
NCSA  tire  pressure  survey  indicate  that 
about  29  percent  of  light  trucks  had  at 
least  one  tire  that  was  under-inflated  by 
at  least  25  percent.  The  average  level  of 
under-inflation  of  the  four  tires  on  light 
trucks  with  at  least  one  tire  under- 
inflated  by  at  least  25  percent  was  8.7 
psi.  Thus,  on  average,  these  light  trucks 
could  lose  about  6.960  miles  (8.7  psi 
under-inflation  x  800  miles)  of  tread  life 
due  to  under-inflation,  if  their  tires  were 
under-inflated  to  that  extent  throughout 
the  life  of  the  tires. 

3.  Reduced  Fuel  Economy 

Under-inflation  increases  the  rolling 
resistance  of  a  vehicle's  tires  and, 
correspondingly,  decreases  the  vehicle's 
fuel  economy.  According  to  a  1978 
report,  fuel  efficiency  is  reduced  by  one 
percent  for  every  3.3  psi  of  under- 
inflation.  ^s  More  recent  data  provided 
by  Goodyear  indicate  that  fuel  efficiency 
is  reduced  by  one  percent  for  every  2,96 
psi  of  under-inflation.  26 

NHTSA  notes  that  there  is  an 
apparent  conflict  between  these  data, 
which  indicate  that  under-inflation 
increases  rolling  resistance  and  thus  - 
decreases  fuel  economy  and  the 
previously  mentioned  Goodyear  data 
that  indicates  under-inflated  tires 
increase  a  vehicle's  stopping  distance. 
While  an  under-inflated  tire  typically 
has  a  larger  tread  surface  area  [i.e.,  tire 
footprint)  in  contact  with  the  road, 
which  might  be  thought  to  improve  its 
traction  during  braking,  the  larger  tire 
footprint  also  reduces  the  tire  load  per 
unit  area.  The  larger  footprint  does 


^5 The  Aerospace  Corporation,  Evaluation  of 
Techniques  for  Reducing  In-use  Automotive  Fuel 
Consumption,  June  1978. 

26  Docket  No.  NHTSA-2000-«572-28. 


result  in  an  increase  in  rolling  resistance 
on  dry  road  surfaces  due  to  increased 
friction  between  the  tire  and  the  road 
surface.  On  dry  road  surfaces,  though, 
the  countervailing  effects  of  a  larger 
footprint  and  reduced  load  per  unit  of 
area  nearly  offset  each  other,  with  the 
result  that  the  vehicle's  stopping 
distance  performance  is  only  mildly 
affected  by  under-inflation  on  those 
surfaces.  However,  as  explained  above 
in  section  III.D.l.,  "Reduced  Vehicle 
Safety — Tire  Failures  and  Increases  in 
Stopping  Distance,"  on  wet  surfaces 
other  attributes  of  under-inflation  lead 
to  increased  stopping  distances. 

IV.  Tire  Pressure  Monitoring  Systems 

There  are  currently  two  types  of 
TPMSs:  direct  and  indirect.  Other  types, 
including  hybrid  TPMSs  that  combine 
aspects  of  both  direct  and  indirect 
systems,  may  be  developed  in  the 
fiature.  Direct  TPMSs  directly  measure 
the  pressure  in  a  vehicle's  tires,  while 
indirect  TPMSs  estimate  differences  in 
pressure  by  comparing  the  rotational 
speed  of  the  wheels.  To  varying  degrees, 
both  types  can  inform  the  driver  when 
the  pressure  in  one  or  more  tires  falls 
below  a  pre-determined  level.  Unless 
the  TPMS  is  connected  to  an  automatic 
inflation  system,  the  driver  must  stop 
the  vehicle  and  inflate  the  under- 
inflated  tire(s),  preferably  to  the 
pressure  recommended  by  the  vehicle 
manufacturer.  Currently,  TPMSs  are 
available  as  original  equipment  on  a  few 
vehicle  models.  They  are  available  also 
as  after-market  equipment,  but  few  are 
sold.  At  this  time,  NHTSA  does  not 
have  any  information  indicating.that  a 
hybrid  "TPMS  is  being  planned  for 
production.  However,  the  agency 
received  comments  from  TRW,  a  TPMS 
manufacturer,  stating  its  belief  that  such 
a  system  could  be  produced. 

The  VRTC  evaluated  six  direct  and 
four  indirect  TPMSs  that  are  currently 
available.2^  The  VRTC  found  that  the 
direct  TPMSs  were  accurate  to  within 
an  average  of  ±1.0  psi.2»  This  leads  the 
agency  to  believe  that  those  current 
TPMSs  are  more  accurate  than  the 
systems  that  were  available  at  the  time 
of  the  agency  s  1981  rulemaking  on 
TPMSs. 

Following  is  a  description  of  the  two 
currently  available  types  of  TPMSs  and 
their  capabilities. 


''  An  Evaluation  of  Existing  Tire  Pressure 
Monitoring  Systems.  May  2001.  A  copy  of  this 
report  is  available  in  the  docket.  (Docket  No. 
NHTSA-2000-8572-29.) 

"This  is  not  to  say  that  the  systems  were  able 
to  detect  a  1.0  psi  drop  in  pressure.  The  systems 
were  accurate  within  ±1.0  psi  once  tire  pressure  had 
fellen  by  a  certain  percentage. 
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A.  Indirect  TPMSs 

Current  indirect  TPMSs  work  with  a 
vehicle's  ABS.  The  ABS  employs  wheel 
speed  sensors  to  measure  the  rotational 
speed  of  each  of  the  four  wheels.  As  a 
tire's  pressure  decreases,  the  rolling 
radius  decreases,  and  the  rotational 
speed  of  that  wheel  increases 
correspondingly.  Most  current  indirect 
TPMSs  compare  the  sums  of  the  wheel 
speeds  on  each  diagonal  (i.e.,  the  sum 
of  the  speeds  of  the  right  front  and  left 
rear  wheels  as  compared  to  the  sum  of 
the  speeds  of  the  left  front  and  right  rear 
wheels).  Dividing  the  difference  of  the 
sums  by  the  average  of  the  four  wheels 
speeds  allows  the  indirect  TPMS  to 
have  a  ratio  that  is  independent  of 
vehicle  speed.  This  ratio  is  best 
expressed  by  the  following  equation: 
l(RF  +  LR)  -  (LF  +  RR)/ Average  Speed). 
If  this  ratio  deviates  from  a  set  tolerance, 
one  or  more  tires  must  be  over-  or 
under-inflated.  A  telltale  then  indicates 
to  the  driver  that  a  tire  is  under-inflated. 
However,  the  telltale  cannot  identify 
which  tire  is  under-inflated.  Current 
vehicles  that  have  indirect  TPMSs 
include  the  Toyota  Sienna,  Ford 
Windstar,  and  Oldsmobile  Alero. 

Current  indirect  TPMSs  must 
compare  the  average  of  the  speeds  of  the 
diagonal  wheels  for  several  reasons. 
First,  current  indirect  TPMSs  cannot 
compare  the  speed  of  one  wheel  to  the 
speeds  of  the  other  three  wheels 
individually  or  to  the  average  speed  of 
the  four  wheels.  During  any  degree  of 
turning,  the  outside  tires  must  rotate 
faster  than  the  inside  tires.  Thus,  all 
four  wheel  speeds  deviate  significantly 
when  the  vehicle  is  in  a  curve  or  turn. 
If  a  current  indirect  TPMS  compared 
each  individual  wheel  speed  to  the 
average  of  all  four  wheels  speeds,  the 
system  would  provide  a  false  alarm  each 
time  the  vehicle  rounded  a  ciuve  or 
made  a  turn.  The  same  would  be  true  if 
the  indirect  TPMS  compared  each 
individual  wheel  speed  to  the  speed  of 
the  other  three  wheels  individually. 
Since  the  outside  wheels  would  rotate 
much  faster  than  the  inside  wheels  in  a 
c\irve  or  turn,  each  outside  tire  would 
appear  to  be  under-inflated  when 
compared  to  an  inside  tire. 

Current  indirect  TPMSs  also  cannot 
compare  the  speeds  of  the  front  wheels 
to  the  speeds  of  the  rear  wheels  because 
in  ciuves,  the  front  and  rear  wheels  (on 
both  sides  of  the  vehicle)  rotate  at 
different  speeds.  This  is  primarily  due 
to  the  fact  that  the  front  axle  is  steerable 
and  follows  a  different  trajectory  than 
the  rear  axle.  As  a  result,  current 
indirect  TPMS  must  compare  a  tire  from 
each  side  and  a  tire  from  the  front  and 
rear  axles  to  factor  out  the  speed 


difference  caused  by  curves  and  turns. 
Thus,  current  indirect  TPMSs  must 
compare  the  average  speed  of  the 
diagonal  wheels. 

The  VRTC  tested  four  current  ABS- 
.  based  indirect  TPMSs.  None  met  all  the 
requirements  of  either  alternative 
proposed  in  the  NPRM.  All  but  one  did 
not  illuminate  the  low  tire  pressure 
warning  telltale  when  the  pressure  in 
the  vehicle's  tires  decreased  to  20  or  25 
percent  below  the  placard  pressure.  ^^ 
The  VRTC  determined  that  since 
reductions  in  tire  diameter  with 
reductions  in  pressure  are  very  slight  in 
the  15—40  psi  range,  most  current 
indirect  TPMSs  require  a  20  to  30 
percent  drop  in  pressure  before  they  are 
able  to  detect  under-inflation.  The 
VRTC  also  concluded  that  those 
thresholds  were  highly  dependent  on 
tire  and  loading  factors. 

The  VRTC  also  found  that  none  of  the 
tested  indirect  TPMSs  were  able  to 
detect  significant  under-inflation  when 
all  four  of  the  vehicle's  tires  were 
equally  under-inflated,  or  when  two 
tires  on  the  same  axle  or  two  tires  on  the 
same  side  of  the  vehicle  were  equally 
imder-inflated.  However,  the  VRTC  did 
find  that  indirect  TPMSs  could  detect 
when  two  tires  located  diagonally  from 
each  other  (e.g.,  the  front  left  and  back 
right  tires)  became  significantly  under- 
inflated. 

B.  Direct  TPMSs 

Direct  TPMSs  use  pressure  sensors, 
located  in  each  wheel,  to  directly 
measure  the  pressure  in  each  tire.  These 
sensors  broadcast  pressure  data  via  a 
wireless  radio  frequency  transmitter  to  a 
central  receiver.  The  data  are  then 
analyzed  and  the  results  sent  to  a 
display  mounted  inside  the  vehicle.  The 
type  of  display  varies  from  a  simple 
telltale,  which  is  how  most  vehicles  are 
currently  equipped)  to  a  display 
showing  the  pressure  in  each  tire, 
sometimes  including  the  spare  tire. 
Thus,  direct  TPMSs  can  be  linked  to  a 
display  that  tells  the  driver  which  tire 
is  under-inflated.  An  example  of  a 
vehicle  equipped  with  a  direct  system  is 
the  Chevrolet  Corvette. 

Since  direct  TPMSs  actually  measiue 
the  pressure  in  each  tire,  they  are  able 
to  detect  when  any  tire  or  when  each 
tire  in  any  combination  of  tires  is  under- 
inflated,  including  when  all  four  of  the 
vehicle's  tires  are  equally  under- 
inflated.  Direct  TPMSs  also  can  detect 
small  pressure  losses.  Some  systems  can 
detect  a  drop  in  pressure  as  small  as  1 
psi. 


29  The  Continental  Teves  indirect  TPMS  on  the 
BMW  M3  activated  the  warning  telltale  at  pressures 
between  9  and  21  percent  below  the  placard 
pressure. 


C.  Hybrid  TPMSs 

In  their  comments  on  the  NPRM, 
TRW,  a  manufacturer  of  both  direct  and 
indirect  TPMSs,  stated  that  in  order  to 
meet  the  proposed  requirements  of  the 
3-tire,  25  percent  alternative,  current 
indirect  TTMSs  would  need  the 
equivalent  of  the  addition  of  two  tire 
pressure  sensors  and  a  radio  frequency 
receiver.  The  tire  pressure  sensors 
would  be  installed  on  wheels  located  . 
diagonally  from  each  other. 

For  the  following  reasons,  the  agency 
believes  that  such  a  "hybrid"  TPMS 
would  be  able  to  overcome  the 
limitations  of  current  indirect  TPMSs, 
i.e.,  the  inability  to  detect  when  all  four 
tires,  or  two  tires  on  the  same  axle  or 
same  side  of  the  vehicle  are  under- 
inflated.  First,  a  hybrid  TPMS  would  be 
able  to  detect  when  two  tires  on  the 
same  axle  or  the  same  side  of  the 
vehicle  were  under-inflated  because  one 
of  those  tires  necessarily  would  contain 
a  direct  pressure  sensor.  Second,  a 
hybrid  TPMS  would  be  able  to  detect 
when  the  two  tires  without  a  direct 
pressure  sensor  were  under-inflated 
because  they  would  be  located 
diagonally  from  each  other,  and,  as  the 
VRTC  found  in  its  review  of  current 
TPMSs,  current  indirect  TPMSs  are  able 
to  detect  when  two  tires  located 
diagonally  from  each  other  are  under- 
inflated.  Third,  a  hybrid  TPMS  would 
be  able  to  detect  when  three  or  four  tires 
were  under-inflated  because  one  of 
those  tires  necessarily  would  contain  a 
direct  pressure  sensor. 

However,  since  the  agency  does  not 
have  any  information  indicating  that  a 
hybrid  "IPMS  is  ciurently  being  planned 
for  production,  the  agency  does  not 
know  when  such  a  system  could  be 
produced. 

V.  Summary  of  PreUminary 
Determination  About  the  Final  Rule 

In  this  section,  NHTSA  summarizes 
its  preliminary  determination  about  the 
final  rule  that  was  submitted  to  OMB  in 
December  2001. 

A.  Alternative  Long-Term  Requirements 
Analyzed  in  Making  Preliminary 
Determination 

For  purposes  of  the  preliminary 
determination,  the  agency  analyzed 
three  alternatives.  The  first  alternative 
(four  tires,  20  percent)  would  have 
required  a  vehicle's  TPMS  to  warn  the 
driver  when  the  pressure  in  any  single 
tire  or  in  each  tire  in  any  combination 
of  tires,  up  to  a  total  of  four  tires,  fell 
to  20  percent  or  more  below  the  placard 
pressure,  or  a  minimimi  level  of 
pressure  specified  in  the  standard, 
whichever  pressure  was  higher.  The 
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I  second  alternative  (three  tires,  25 
percent)  would  have  required  a 
vehicle's  TPMS  to  warn  the  driver  when 
the  pressure  in  any  single  tire  or  in  each 
tire  in  any  combination  of  tires,  up  to 
a  total  of  three  tires,  fell  to  25  percent 
or  more  below  the  placard  pressure,  or 
a  minimum  level  of  pressure  specified 
in  the  standard,  whichever  pressure  was 
higher.  The  third  alternative  (four  tires, 
25  percent)  combined  aspects  of  the  first 
two  alternatives.  It  would  have  required 
a  vehicle's  TPMS  to  warn  the  driver 
when  the  pressure  in  any  single  tire  or 
in  each  tire  in  any  combination  of  tires, 
up  to  a  total  of  foiu-  tires,  fell  to  25 
percent  or  more  below  the  placard 
pressure,  or  a  minimum  level  of 
pressure  specified  in  the  standard, 
whichever  pressure  was  higher.  The 
minimum  levels  of  pressure  specified  in 
the  standard  would  have  been  the  same 
for  all  three  alternatives. 

The  agency  estimated  that  the  four- 
tire,  20  percent  alternative  would  have 
prevented  from  141  to  145  fatalities  and 
prevented  or  reduced  in  severity  from 
10,271  to  10,611  injuries  per  year.^o  The 
agency  estimated  that  the  average  net 
cost  of  this  alternative  would  have  been 
from  $76.77  to  $77.53  per  vehicle.^i 
Since  approximately  16  million  vehicles 
are  produced  for  sale  in  the  United 
States  each  year,  the  total  annual  net 
cost  of  this  alternative  would  have  been 
from  $1,228  billion  to  $1,241  bilHon. 
The  net  cost  per  equivalent  life  saved 
would  have  been  from  $5.1  million  to 
$5.3  million. 

The  agency  estimated  that  the  three- 
tire,  25  percent  alternative  would  have 
prevented  110  fatalities  and  prevented 
or  reduced  in  severity  7,526  injuries  per 
year.  The  agency  estimated  that  the 
average  net  cost  would  have  been 


'"  NHTSA  assumed  that  drivers  would  respond 
differently  to  different  information  displays.  To  get 
the  upper  bound,  the  agency  assumed  that 
manufacturers  that  installed  direct  TPMSs  would 
also  install  a  display  showing  the  pressure  of  each 
tire.  Currently  only  direct  TPMSs  are  capable  of 
displaying  individual  tire  pressure.  The  agency  also 
assumed  that  33  percent  of  drivers  would  respond 
to  such  a  display  by  re-inflating  their  tires  when 
they  became  under-inflated  by  10  percent,  and  that 
the  other  67  percent  would  respond  by  re-inflating 
their  tires  when  they  became  under-inflated  by  20 
percent,  i.e..  when  the  warning  telltale  would  have 
been  activated.  To  get  the  lower  bound,  the  agency 
assumed  that  manufacturers  would  install  only  a 
low  tire  pressure  warning  telltale,  as  would  have 
been  required.  Thus,  all  drivers  would  not  re-inflate 
their  tires  until  they  became  under-inflated  by  20 
percent,  and  the  warning  telltale  was  activated. 

^'  The  net  cost  is  the  vehicle  cost  plus  the 
maintenance  cost  minus  the  fuel  and  tread  wear 
savings.  The  difference  in  costs  is  due  to  the  cost 
of  adding  an  individual  tire  pressure  display.  The 
agency  assumed  that  manufacturers  would  install 
direct  TPMSs  on  vehicles  that  are  not  equipped 
with  ABS  because  the  cost  of  adding  a  direct  TPMS 
was  signiflcantly  less  than  the  cost  of  adding  ABS 
and  an  indirect  TPMS. 


$63.64  per  vehicle,  and  the  total  annual 
net  cost  would  have  been  $1,018  billion. 
The  net  cost  per  equivalent  life  saved 
would  have  been  $5.8  million. 

The  agency  estimated  that  the  four- 
tire,  25  percent  alternative  would  have 
prevented  124  fatalities  and  prevented 
or  reduced  in  severity  8,722  injuries  per 
year.  The  agency  estimated  that  the 
average  net  cost  would  have  been 
$53.87  per  vehicle,  and  the  total  annual 
net  cost  would  have  been  $862  million. 
The  net  cost  per  equivalent  life  saved 
would  have  been  $4.3  million. 

The  agency  noted  that  the  vehicle 
costs  of  these  alternatives  could  be 
reduced  in  the  future  as  manufacturers 
learned  how  to  produce  TPMSs  more 
efficiently.  Moreover,  maintenance  costs 
could  be  significantly  reduced  in  the 
future  if  manufacturers  could  mass 
produce  a  direct  TPMS  that  did  not 
require  the  pressure  sensors  to  be 
replaced  when  the  batteries  are 
depleted. 32 

NHTSA  considered  these  three 
alternatives  because  the  agency  believed 
that  TPMSs  that  complied  with  these 
alternatives  would  warn  drivers  of 
significantly  under-inflated  tires  in  a 
wide  variety  of  reasonably  foreseeable 
circumstances,  including  when  more 
than  one  tire  was  significantly  under- 
inflated.  The  agency  also  believed  that 
improved  indirect  TPMSs  could  be 
developed  to  meet  the  requirements  of 
the  three-tire,  25  percent  alternative  and 
hybrid  TPMSs  could  be  developed  to 
meet  the  three-tire,  25  percent  and  four- 
tire,  25  percent  alternatives.  Thus,  the 
agency  believed  that  these  alternatives 
would  provide  an  effective  warning 
while  striking  a  reasonable  balance 
between  encouraging  further 
improvements  in  TPMS  technology  and 
stringency  of  the  performance 
requirements  and  striking  a  reasonable 
balance  between  safety  benefits  and 
costs. 

B.  Phase-In  and  Long-Term 
Requirements 

To  facilitate  compliance,  the 
preliminary  determination  specified  a 
four-year  phase-in  schedule, ^3  During 
the  phase-in,  i.e.,  between  November  1, 
2003  and  October  31,  2006,  it  would 


^^  One  TPMS  manufacturer,  IQ-mobil  Electronics 
of  Germany,  indicated  in  its  comments  that  it  has 
developed  a  pressure  sensor  that  does  not  require 
a  battery. 

^'^The  phase-in  schedule  was  as  follows:  10 
percent  of  a  manufacturer's  affected  vehicles  would 
have  had  to  comply  with  either  compliance  option 
in  the  first  year:  35  percent  in  the  second  year;  and 
65  percent  in  the  third  year.  In  the  fourth  year.  100 
percent  of  a  manufacturer's  affected  vehicles  would 
have  had  to  comply  with  the  long-term 
requirements,  i.e.,  the  four-tire.  25  percent 
compliance  option. 


have  allowed  compliance  with  either  of 
two  options:  a  four-tire,  25  percent 
option  or  a  one-tire,  30  percent  option. 
Under  the  first  option,  a  vehicle's  TPMS 
would  have  had  to  warn  the  driver 
when  the  pressure  in  one  or  more  of  the 
vehicle's  tires,  up  to  a  total  of  four  tires, 
was  25  percent  or  more  below  the 
placard  pressure,  or  a  minimum  level  of 
pressure  specified  in  the  standard, 
whichever  pressure  was  higher.  Under 
the  second  option,  a  vehicle's  TPMS 
would  have  had  to  warn  the  driver 
when  the  pressure  in  any  one  of  the 
vehicle's  tires  was  30  percent  or  more 
below  the  placard  pressure,  or  a 
minimum  level  of  pressure  specified  in 
the  standard,  whichever  pressure  was 
.higher.  The  minimum  levels  of  pressure 
specified  in  the  standard  were  the  same 
for  both  compliance  options. 

Under  both  options,  the  preliminary 
determination  would  have  required  the 
low  tire  pressure  warning  telltale  to 
remain  illuminated  as  long  as  any  one 
of  the  vehicle's  tires  remained 
significantly  under-inflated,  and  the  key 
locking  system  was  in  the  "On"  ("Run") 
position.  The  telltale  could  have  been 
deactivated  automatically  only  when  all 
of  the  vehicle's  tires  ceased  to  be 
significantly  under-inflated,  or 
manually  in  accordance  with  the 
vehicle  manufacturer's  instructions. 

The  preliminary  determination  would 
have  required  each  TPMS  to  be 
compatible  with  all  replacement  or 
optional  tires  (but  not  rims)  of  the 
size(s)  recommended  for  use  on  the 
vehicle  by  the  vehicle  manufacturer.  It 
would  also  have  required  that  the 
telltale  perform  a  bulb-check  at  vehicle 
start-up.  It  specified  written  instructions 
explaining  the  purpose  of  the  low  tire 
pressure  warning  telltale,  the  potential 
consequences  of  significantly  under- 
inflated  tires,  the  meaning  of  the  telltale 
when  it  was  illuminated,  and  what 
actions  drivers  should  take  when  the 
telltale  is  illuminated,  to  be  placed  in 
the  vehicle's  owner's  manual. 

The  preliminary  determination  would 
not  have  required  TPMSs  to  monitor  the 
spare  tire,  either  when  the  tire  was 
stowed  or  when  it  was  installed  on  the 
vehicle.  It  also  would  not  have  required 
the  TPMS  to  indicate  a  system 
malfunction. 

The  agency  created  the  one-tire,  30 
percent  option  so  that  vehicle 
manufacturers  could  continue  to  install 
current  indirect  TPMSs  for  several  more 
years,  thus  providing  additional  time 
and  flexibility  for  innovation  and 
technological  development.  The  agency 
created  the  other  option  by  adjusting  the 
definition  of  "significantly  under- 
inflated"  for  the  four-tire  option  to  25 
percent  (instead  of  20  percent)  so  that 
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improved  indirect  TPMSs  and  hybrid 
TPMSs  could  be  used  to  comply  with 
the  TPMS  standard.  After  the  phase-in, 
i.er.  after  October  31,  2006.  the  second 
option  would  have  been  terminated,  and 
the  provisions  of  the  first  option  would 
have  become  mandatory  for  all  new 
vehicles. 

The  agency  tentatively  believed  that  a 
foiu-tire,  25.  percent  requirement  was 
preferable  for  the  long-term  because  it 
would  require  TPMSs  that  warn  drivers 
about  all  combinations  of  significantly 
under-inflated  tires  and  provide  more 
timely  and  effective.wamings.  The 
agency  tentatively  believed  that  a  one- 
tire,  30  percent  requirement  would 
allow  TPMSs  that  do  not  warn  about  all 
combinations  of  significantly  under- 
inflated  tires  and  do  not  provide 
warnings  until  the  extent  of  under- 
inflation  reaches  30  percent  below  the 
placard  pressure.  Thus,  it  appeared  that 
a  foiu-tire,  25  percent  requirement 
would  better  fulfill  the  purposes  of  the 
TPMS  mandate  in  the  TREAD  Act, 
while  encouraging  further 
improvements  in  TPMS  technology. 

VI.  Response  to  Issues  Raised  in  0MB 
Return  Letter  About  Preliminary 
Determination 

Piusuant  to  section  6(a)(3)  of 
Executive  Order  12866,  NHTSA  is 
required  to  provide  a  vmtten  response 
to  the  points  made  by  OMB  in  its 
February  12  return  letter.  As  noted 
above,  OMB  stated  in  its  retiUTi  letter 
that:  NHTSA  should  base  its  decision 
about  the  final  rule  on  overall  safety, 
instead  of  tire  safety;  while  direct 
TPMSs  can  detect  imder-inflation  imder 
a  greater  variety  of  circumstances  than 
indirect  TPMSs,  the  indirect  system 
captiires  a  substantial  portion  of  the 
benefit  provided  by  direct  systems; 
NHTSA  should  consider  a  fourth 
alternative  for  the  long-term 
requirement,  a  one-tire,  30  percent 
compliance  option,  indefinitely,  since  it 
would  allow  vehicle  manufacturers  to 
install  current  indirect  TPMSs;  NHTSA, 
in  analyzing  long-term  alternatives, 
should  consider  both  their  impact  on 
the  availability  of  ABS  as  well  as  the 
potential  safety  benefits  of  ABS;  and 
that  NHTSA  should  provide  a  better 
explanation  of  the  technical  foundation 
for  the  agency's  safety  benefits  estimates 
and  subject  those  estimates  to 
sensitivity  analyses. 

A.  Criteria  for  Selecting  the  Long-Term 
Requirement 

1.  Tire  Safety  and  Overall  Vehicle  Safety 

OMB  stated  in  its  retiun  letter  that  "a 
rule  permitting  indirect  systems  may 
provide  more  overall  safety  than  a  rule 


that  permits  only  direct  or  hybrid 
systems."  OMB  said: 

Although  direct  systems  are  capable*of 
detecting  low  pressure  under  a  greater  variety 
of  circumstances  than  indirect  systems,  the 
indirect  system  captures  a  substantial  portion 
of  the  benefit  provided  by  direct  systems. 
Moreover,  allowing  indirect  systems  will 
reduce  the  incremental  cost  of  equipping 
vehicles  with  anti-lock  brakes,  thereby 
accelerating  the  rate  of  adoption  of  ABS 
technology  *  *  *.  Both  experimental 
evidence  and  recent  real-world  data  have 
indicated  a  modest  net  safety  benefit  from 
anti-lock  brakes. 

While  NHTSA's  general  obligation 
under  the  Vehicle  Safety  Act  is  to 
improve  overall  vehicle  safety,  it  is 
mindful  that  its  specific,  immediate 
obligation  in  this  rulemaking  is  to 
comply  with  the  mandate  of  section  13 
of  the  TREAD  Act.  The  agency  is 
seeking  to  comply  with  the  mandate  and 
safety  goals  of  die  TREAD  Act  in  a  way 
that  encourages  iimovation  and  allows  a 
range  of  teclmologies  to  the  extent 
consistent  with  providing  drivers  with 
sufficient  warning  of  low  tire  pressiue 
under  a  broad  variety  of  the  reasonably 
foreseeable  circumstances  in  which  tires 
become  under-inflated. 

2.  Statutory  Mandate 

Section  13  of  the  TREAD  Act 
mandated  the  completion  of  "a 
rulemaking  for  a  regulation  to  require  a 
warning  system  in  new  motor  vehicles 
to  indicate  to  the  operator  when  a  tire 
is  significantly  under  inflated"  within 
one  year  of  the  TREAD  Act's  enactment. 
As  noted  below,  the  agency  tentatively 
believes,  based  on  the  ciurent  record, 
that  a  four-tire,  25  percent  imder- 
inflation  requirement  would  best  meet 
the  mandate. 

B.  Relative  Ability  of  Direct  and  Current 
Indirect  TPMSs  to  Detect  Under- 
Inflation 

As  noted  above,  current  indirect 
TPMSs  work,  in  part,  by  adding  the 
speeds  of  diagonal  sets  of  tires  and 
subtracting  the  sum  of  one  set  from  the 
siun  of  the  other.  As  a  result,  if  all  four 
tires  are  significantly  under-inflated, 
and  the  difference  in  the  tire  pressings 
is  not  30  percent  or  greater,  ciurent 
indirect  TPMSs  will  not  provide  a 
warning.  Similarly,  if  two  tires  on  the 
same  axle  or  same  side  of  the  vehicle  are 
significantly  under-inflated,  current 
indirect  TPMSs  will  not  provide  a 
warning. 

These  combinations  of  significantly 
luder-inflated  tires  occiu  frequently 
enough  that  current  indirect  "TPMSs 
would  have  provided  a  warning  in  only 
about  50  percent  of  the  instances  in 
which  NHTSA  found  significant  under- 


inflation  in  the  February  2001  NCSA 
survey.  Conversely,  ciurent  direct 
TPMSs  would  have  provided  warnings 
in  all  those  instances. 

The  following  figures  indicate  how 
often  current  direct  and  indirect  TPMSs 
would  provide  warnings  when  a  vehicle 
has  at  least  one  tire  that  is  at  least  30 
percent  below  the  placard  pressure. 

Of  the  5,967  passenger  cars  in  the 
February  2001  NCSA  survey,  1,199  (20 
percent]  had  at  least  one  tire  that  was  at 
least  30  percent  below  the  placard 
pressure.  Current  direct  TPMSs  would 
have  provided  a  warning  in  every  case, 
while  current  indirect  TPMSs  would 
have  provided  a  warning  in  only  653 
cases  (54  percent). 

Of  the  3,950  light  trucks  in  the  NCSA 
survey.  789  (20  percent)  had  at  least  one 
tire  that  was  at  least  30  percent  below 
the  placard  pressure.  Current  direct 
TPMSs  would  have  provided  a  warning 
in  every  case,  while  current  indirect 
TPMSs  would  have  provided  a  warning 
in  only  359  cases  (46  percent). 

Thus,  of  the  total  9,917  passenger  cars 
and  light  trucks  in  the  NCSA  survey, 
1,988  (20  percent)  had  at  least  one  tire 
that  was  at  least  30  percent  below  the 
placard  pressure.  Current  direct  TPMSs 
would  have  provided  a  warning  in  every 
case,  while  current  indirect  TPMSs 
would  have  provided  a  warning  in  only 
1,012  cases  (51  percent). 

Current  indirect  TPMSs  would  have 
failed  to  provide  a  warning  in  the 
remainder  of  the  cases  for  various 
reasons.  Many  of  the  vehicles  had  one 
tire  that  was  30  percent  below  the 
placard  pressure,  but  not  30  percent 
below  the  pressure  in  the  other  tires.  As 
noted  above,  current  indirect  TPMSs 
require  at  least  a  30  percent  differential 
in  tire  pressure  before  providing  a 
warning.  Other  vehicles  had  more  than 
one  tire  that  was  30  percent  below  the 
placard  pressure.  As  noted  above, 
current  indirect  TPMSs  cannot  detect 
when  all  four  of  a  vehicle's4ires,  or  two 
tires  on  the  same  side  of  the  vehicle  or 
the  same  axle,  are  under-inflated. 

The  absence  of  a  warning  in 
approximately  50  percent  of  the 
instances  of  significant  under-inflation 
is  a  matter  of  concern  given  that  many 
drivers  will  rely  on  a  TPMS  instead  of 
regularly  checking  their  tire  pressure. 
Data  from  the  July  2001  BTS  omnibus 
survey  indicate  that  65  percent  of 
people  would  be  less  concerned,  to 
either  a  great  extent  or  a  very  great 
extent,  with  routinely  maintaining  the 
pressure  of  their  tires  if  their  vehicle 
were  equipped  with  a  TPMS.^* 


^*  NHTSA  notes  that  in  its  prepared  stalement 
submitted  in  connection  with  the  February  28,  2002 
hearing  (before  the  House  Committee  on  Energy  and 
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C.  Analysis  of  a  Fourth  Alternative 
Long-Term  Requirement:  One-Tire,  30 
Percent  Under-Inflation  Detection 

As  explained  above  in  section  V.A., 
"Alternative  Long-Term  Requirements 
Analyzed  in  Making  Preliminary 
Determination,"  NHTSA  analyzed  three 
alternatives:  a  four-tire,  20  percent 
alternative;  a  three-tire,  25  percent 
alternative  and  a  four-tire,  25  percent 
alternative. 

.  OMB  recommended  that  the  agency 
analyze  a  fourth  alternative  that  would 
require  a  vehicle's  TPMS  to  warn  the 
driver  when  the  pressure  in  any  one  of 
the  vehicle's  tires  is  30  percent  or  more 
below  the  vehicle  manufacturer's 
recommended  cold  inflation  pressure 
for  the  tires,  of  a  minimum  level  of 
pressure  specified  in  the  standard, 
whichever  pressure  is  higher.  (This 
alternative  is  referred  to  below  as  the 
"one-tire,  30  percent  alternative.")  The 
agency's  analysis  of  the  benefits  and 
costs  of  this  alternative  follows. 

The  agency  estimates  that  the  one-tire, 
30  percent  alternative  would  prevent  79 
fatalities  and  prevent  or  reduce  in 
severity  5,176  injuries.  The  agency 
estimates  that  the  average  per  vehicle 
cost  of  this  alternative  would  be  $33.34, 
Since  approximately  16  million  light 
vehicles  are  produced  for  sale  in  the 
United  States  each  year,  the  total  annual 
cost  of  this  alternative  would  be  $533 
million.  The  agency  estimates  that  the 
average  per  vehicle  maintenance  cost 
would  be  $13.50,3s  and  that  the  average 
per  vehicle  fuel  and  tread  life  savings 
over  the  lifetime  of  the  vehicle  would  be 
$2.06  and  $0.65,  respectively.  Thus,  the 
net  per  vehicle  cost  of  this  alternative 
would  be  $44.13,  and  the  total  armual 
net  cost  would  be  $706  million.  The  net 
cost  per  equivalent  life  saved  would  be 
$5.8  million. 

D.  Impact  of  One-Tire,  30  Percent 
Alternative  on  Installation  Rate  of  ABS 

OMB  said  that  NHTSA  should 
analyze  the  impact  of  adopting  its  long- 
term  regulatory  alternatives  as  well  as 
an  additional  long-term  alternative,  a 
one-tire,  30  percent  alternative,  on  the 


Commerce  on  the  TREAD  Act,  OMB  stated:  The  1- 
lire  standard  will  provide  warnings  when  1  tire  is 
iinderinflated  but  will  not  necessarily  detect 
situations  when  2  or  more  tires  are  underinflated. 
\  further  weakness  of  the  1-tire  standard  is  that 
x>nsumers  may  misperceive  that  their  tires  are  fine 
since  the  warning  light  is  off)  when  in  fact-all  four 
jf  their  tires  are  equally  underinflated.  The  4-tire 
itandard  overcomes  these  problems. 

^*  If  the  one-tire.  30  percent  alternative  were  the 
jnly  alternative  available  to  vehicle  manufacturers, 
i»e  agency  anticipates  that  the  approximately  Va  of 
vehicles  not  equipped  with  ABS  would 
levertheless  comply  by  means  of  direct  TPMSs. 
The  approximately  $40.91  of  maintenance  costs  for 
»ch  of  those  vehicles,  if  averaged  over  the  entire 
leet,  is  approximately  $13.50. 


installation  rate  of  ABS.  Since  the 
additional  alternative  is  the  only  one 
that  would  permit  compliance  by  means 
of  installing  current  indirect  TPMSs. 
and  since  OMB's  suggestion  that  a 
TPMS  standard  could  induce  increased 
installation  of  ABS  is  dependent  upon 
the  manufacturers'  being  able  to  install 
that  type  of  TPMS.  NHTSA's  analysis 
focuses  on  that  alternative. 

The  agency  believes  there  is  no 
reliable  basis  for  concluding  that 
permitting  current  indirect  TPMSs  to 
comply  would  lead  to  a  significant 
increase  in  installation  of  ABS  in  light 
vehicles  for  the  following  reasons. 

First,  the  final  rule  does  not  mandate 
the  installation  of  ABS.  Vehicle 
manufacturers  always  have  the  option  of 
providing  a  measure  that  exceeds 
NHTSA's  standards.  However,  nothing 
in  the  final  rule  requires  manufacturers 
to  install  ABS. 

Second,  the  rulemaking  record  does 
not  contain  a  reliable  basis  for 
concluding  that  manufacturers  will 
voluntarily  install  ABS  in  significantly 
more  light  vehicles  in  response  to  being 
permitted  to  install  current  indirect 
TPMSs.  When  die  Alliance  addressed 
the  issue  of  increased  voluntary 
installation  of  ABS  in  its  September  6. 
2001  comments,  it  said  only  that  a 
manufacturer  "may  well!'  opt  to  make 
ABS  standard  equipment  on  models  for 
which  optional  ABS  is  currently 
available  and  is  currently  in  high  market 
demand.  Further,  only  one 
manufacturer,  Toyota,  indicated  that  it 
might  make  ABS  standard  equipment  on 
more  vehicles  if  indirect  TPMSs  were 
allowed.  Toyota  provided  this 
indication  not  in  its  written  comments, 
but  orally  in  a  meeting  with  the  agency. 
Nothing  requires  Toyota  to  make  ABS 
standard  equipment. 

Third,  several  manufacturers  orally 
indicated  that  they  would  not  install 
ABS  on  their  light  trucks  even  if 
indirect  TPMSs  were  allowed.  General 
Motors  (CM)  and  Ford  told  NHTSA  Oiat 
they  would  install  a  direct  TPMS  on 
their  trucks,  rather  than  a  four-channel 
ABS  and  indirect  TPMS.  because  ABS 
was  significantly  more  expensive. 
Further,  the  agency  notes  that  in  April 
2002,  CM  aimounced  that  it  would 
cease  offering  ABS  as  standard 
equipment  on  a  number  of  its  less 
expensive  models  of  cars  to  make  those 
models  more  price  competitive. 
Fourth,  it  is  not  economically 
reasonable  for  manufacturers  to  install 
ABS  voluntarily  on  significantly  more 
vehicles  in  response  to  being  permitted 
to  install  current  indirect  TPMSs.  In  the 
absence  of  vvritten  comments  from 
individual  manufacturers  indicating 
that  they  are  very  likely  to  increase 


voluntarily  their  installation  of  ABS  if 
allowed  to  install  ciurent  indirect 
TPMSs,  NHTSA  may  not  simply  assume 
that  manufacturers  will  elect  to  spend 
$240  per  vehicle  to  install  ABS  to  save 
$53,  the  difference  between  the  cost  of 
a  direct  TPMS  ($66)  and  an  indirect 
TPMS  ($13).  The  market  for  ABS  has 
been  static  for  several  years,  with  the 
installation  rate  at  about  63  percent. 
Absent  a  market  demand  for  more 
installations,  a  manufacturer  would  not 
gain  a  market  advantage  by  increasing 
the  percentage  of  its  vehicles  with  ABS. 

In  NHTSA's  Final  Economic 
Assessment  (FEA),  the  agency  states  that 
although  a  manufacturer  may  elect  to 
increase  the  installation  of  ABS,  it  is 
solely  a  marketing  decision. ^e  The 
influence,  if  any.  this  rulemaking  might 
have  on  their  marketing  decisions  is 
purely  speculative.  There  are  many 
factors  that  influence  a  manufacturer's 
decision  to  install  equipment.  Cost 
impact  is  only  one  of  them. 

E.  Overall  Safety  Effects  of  ABS 

In  addition  to  recommending  that  the 
agency  assume  that  the  adoption  of  the 
one-tire,  30  percent  compliance  option 
would  induce  vehicle  manufacturers  to 
increase  their  installation  of  ABS,  OMB 
also  recommended  that  the  agency  take 
into  account  the  potential  safety  benefits 
of  ABS  when  estimating  the  benefits  of 
that  option.  OMB  suggested  that  ABS 
coiild  reduce  fatalities  in  light  vehicles. 

NHTSA  has  analyzed  ABS  and  has 
determined  that  there  is  ciurenUy  no 
statistically  reliable  basis  for  concluding 
that  ABS  reduces  fatalities  in  light 
vehicles  for  the  following  reasons. 

First,  NHTSA  has  analyzed  the 
impacts  of  ABS  on  light  vehicle 
fatalities  for  the  past  decade,  with 
mixed  findings. ^^  in  general,  test  track 
results  indicate  that  ABS  is  a  verj' 
promising  technology  that  enables 
drivers  to  keep  vehicles  under  control 
under  adverse  road  conditions.  Under 
some  pavement  conditions,  ABS  allows 
the  driver  to  stop  a  vehicle  more  rapidly 
while  maintaining  steering  control,  even 
during  panic  braking. 

However,  the  agency's  analysis  of  real 
world  crash  data  shows  that,  on  balance, 
ABS  has  not  been  proven,  thus  far,  to  be 
greatly  beneficial  in  real  world  fatal 
crashes. 

NHTSA  explored  the  desirability  of 
requiring  ABS  on  light  vehicles  in  an 


">A  copy  of  the  FEA  has  been  placed  in  the 
docket. 

^'  See  "Preliminary  Evaluation  of  the 
Effectiveness  of  Antilock  Brake  Systems  for 
Passenger  Cars, '■  NHTSA,  December  1994.  DOT  HS 
808  206.  This  study  is  available  from  the  National 
Technical  Information  Service  (NTIS)  or  NHTSA's 
Technical  Reference  Library. 


38720  Federal  Register/ Vol.  67,  No.  108 /Wednesday.  June  5,  2002 /Rules  and  Regulations 


ANPRM  issued  in  1994  (59  FR  281; 
January  4, 1994)  in  response  to  the 
National  Highway  Traffic  Safety 
Administration  Authorization  Act  of 
1991.  (Public  Law  102-240,  December 
18, 1991).  The  Act  directed  the  agency 
to  consider  the  need  for  tiny  additional 
brake  performance  standards  for 
passenger  cars,  including  ABS 
standards.  The  ANPRM  soHcitied 
comments  about  whether  rulemaking 
was  warranted  to  require  that  all  light 
vehicles  be  equipped  with  ABS.  It  also 
posed  a  number  of  questions  relative  to 
the  regulatory  approaches  that  might  be 
employed  if  requirements  were 
imposed;  the  types  of  performance  tests 
that  might  be  used;  varieties  of  ABSs 
that  might  be  appropriate;  and 
regulatory  implementation  strategies 
and  schedules  that  might  be  employed 
if  requirements  were  established. 

Two  years  later,  the  agency  issued  a 
notice  annoimcing  that  it  had  decided  to 
defer  indefinitely  a  decision  whether  to 
require  equipping  light  vehicles  with 
ABS.  (61  FR  36698;  July  12, 1996)  In 
that  notice,  the  agency  stated  that  it  was 
currently  "inappropriate"  to  mandate 
ABS  for  the  following  reasons: 

(1)  Most  studies  that  have  analyzed  the 
accident  involvement  experiences  of  ABS- 
equipped  light  vehicles  have  found  mixed 
patterns,  with  a  reduction  in  accidents  in 
some  crash  modes  but  an  increase  in 
accidents  in  other  crash  modes,  (2)  even 
without  a  Federal  requirement,  a  significant 
majority  of  light  vehicles  will  be  voluntarily 
equipped  with  ABS,  (3)  and  requiring  ABS 
on  those  light  vehicles  that  will  not  be 
equipped  with  ABS  would  result  in 
significant  costs  that,  on  balance,  cannot  be 
justifled  at  this  time. 

In  the  1996  notice,  the  agency 
lowered  the  prediction  that  it  had  made 
in  its  1994  ANPRM  that  the  rate  of 
voluntary  ABS  installation  in  passenger 
cars  woiild  increase  from  55  percent  in 
1994  to  85  percent  in  1999.  Given  that 
there  had  been  almost  no  increase  in  the 
rate  between  the  1994  model  year  and 


1995  model  year,  the  agency  suggested 
in  the  1996  notice  that  the  rate  in  1999 
could  be  as  low  as  70  percent.  Even  that 
reduced  figure  has  been  shown  by 
subsequent  events  to  be  overly 
optimistic.  In  2000,  the  rate  had  reached 
only  63  percent  for  passenger  cars. 

The  agency  noted  in  the  1996  notice 
that  the  costs  of  bringing  the 
percentages  up  to  100  percent  for  both 
passenger  cars  and  light  trucks  could  be 
very  high,  over  $1.5  billion  annually. 
Since  the  1996  notice,  NHTSA  has 
conducted  additional  studies.  In  one 
study,  NHTSA  measured  the  braking 
performance  of  a  group  of  ABS- 
equipped  production  vehicles  over  a 
broad  range  of  maneuvers  on  different 
road  surfaces.  Results  of  this  study 
showed  that  for  most  maneuvers,  ABS- 
assisted  stops  yielded  shorter  stopping 
distances  in  comparison  to  non-ABS 
vehicles.^* 

NHTSA  has  conducted  several  studies 
to  examine  possible  reasons  for  the 
absence  of  overall  safety  benefits.  One 
possible  reason  is  that  drivers  are  not 
adequately  familiar  or  have  inadequate 
or  incorrect  knowledge  on  the  use  of 
ABS.  The  agency  has  examined  this 
possibility  by  conducting  a  national 
telephone  survey  to  assess  drivers' 
knowledge  of  ABS,  its  functionality  and 
their  expectations  of  its  effects  on 
vehicle  performance.  The  results 
showed  that,  although  most  drivers  had 
heard  of  ABS,  many  did  not  know  what 
it  did  or  how  it  affected  vehicle 
performance.  3^ 

The  agency  also  investigated  whether 
the  apparent  increase  in  single  vehicle 
crashes  was  due  to  driver  "oversteering" 
in  crash-imminent  situations.  The 
steering  capability  could  have 
contributed  to  vehicles  going  off  of  the 
roadway  dtiring  crash  avoidance 
maneuvers.  However,  this  steering 
activity  was  not  found  to  result  in  a 
significant  number  of  road  departiire 
crashes  in  NHTSA's  research.'*'' 


The  agency  also  evaluated  possible 
ABS-related  behavioral  adaptation  of 
drivers  through  the  collection  of  more 
detailed  data  about  the  driving  behavior 
of  subjects  in  a  naturalistic  research 
setting.  This  study  did  not  indicate  any 
statistically  significant  trend  towards 
behavioral  adaptation  by  drivers  of  ABS 
equipped  vehicles  in  comparison  to 
others."! 

It  is  clear  ft-om  the  above 
comprehensive  agency  research  efforts 
during  the  past  five  years  that  the 
agency  still  cannot  explain  why  ABS 
systems  do  not  produce  the  benefits 
anticipated  from  test  track  performance. 
Similarly,  research  by  others  has  not  yet 
succeeded  in  providing  an  explanation. 
Efforts  by  NHTSA  and  others  continue 
today  to  try  to  explain  this 
phenomenon. 

Second,  OMB's  apparent  conclusion 
that  increased  installation  of  ABS  in 
light  vehicles  could  have  a  modest  net 
safety  benefit  is  based  upon  data  that  are 
not  statistically  significant.  Those  data 
are  taken  fi-om  a  study  by  Charles  M. 
Farmer  for  the  Insurance  Institute  for 
Highway  Safety  (IIHS).« 

,  In  the  April  15,  2000  edition  of  its 
Status  Report,  IIHS  said  the  following 
about  the  study:    . 

New  evidence  suggests  that  cars  with 
antilock  braking  systems  no  longer  are 
disproportionately  involved  in  certain  types 
of  fatal  crashes.  However,  antilocks  still 
aren't  producing  reductions  in  overall  fatal 
crash  risk  *  *  * 

*  •  *  As  before,  vehicles  with  antilock 
brakes  were  less  likely  than  cars  with 
standard  brakes  to  be  in  crashes  fatal  to 
occupants  of  other  vehicles.  At  the  same 
time,  the  vehicles  with  antilocks  no  longer 
were  found  to  be  overinvolved  in  crashes 
fatal  to  their  own  occupants.  Particularly 
important  is  the  reduction  in  single-vehicle, 
run-off-the-road  crashes. 

The  data  from  the  Farmer  study  are 
set  forth  in  the  table  below: 


All  crashes 

95  Percent  confidence 
bounds 

Fatalities  in  ABS  cars 
Fatalities  in  Non-ABS  cars 

- 

Lower 

Upper 

1    ^M  rar^  rn  IQQ'V-Q'i 

1.03 

0.94 
0.87 
0.93 
1.06 

1.12 

0    f^KA  rare  in  1QQft— QA 

0.96  

1.05 

'^    C^KA  rare  in  1QQ1— Qfl                                                                            

0.99  

1.05 

4.  Non-GM  cars  in  198&-95 

1.16  (Significant) 

1.27 

'•"NHTSA  Light  Vehicle  Antilock  Brake  System 
Research  Program  Task  4:  A  Test  Track  Study  of 
Light  Vehicle  ABS  Performance  CJver  a  Broad  Range 
of  Surfaces  and  Maneuvers."  (anuary  1999,  DOT  HS 
808  875.  available  at  httpJ/www-nrd. nhtsa.dot.gov/ 
VTtc/ca/capubs/NHTSAabsT4FinalBpt.pdf. 

39  "NHTSA  Light  Vehicle  Antilock  Brake  System 
Research  Program  Task  2:  National  Telephone 
Survey  of  Driver  Experiences  and  Expectations 
Regarding  Conventional  Brakes  versus  ABS," 


November  2001.  DOT  HS  809  429.  available  at 
http://wwvf-nrd.nhtsa.dot.gov/vTicJca/capubs/ 
abssurvey_rptfinal.pdf. 

*°  "Driver  Crash  Avoidance  Behavior  wixh  ABS  in 
an  Intersection  Incursion  Scenario  on  Dry  Versus 
Wet  Pavement."  (SAE  Paper  No.  1999-01-1288). 
available  at  http://www-nrd.nhtsa.dot.gov/vrtc/ca/ 
lvabs.htm. 

*'  "NHTSA  Light  Vehicle  Antilock  Brake  System 
Research  Program  Task  7.1:  Examination  of  ABS- 


Related  Driver  Behavioral  Adaptation — License 
Plate  Study."  November  2001.  EXDT  HS  809  430. 
available  at  http://www-nrd.nhtsa.dot.gov/vrtc/ca/ 
capubs/abs71  .pdf. 

♦2  "New  Evidence  Concerning  Fatal  Crashes  by 
Passenger  Vehicles  Before  and  After  Adding 
Antilock  Braking  System."  Charles  M.  Farmer, 
Insurance  Institute  for  Highway  Safety.  February 
2000.  A  copy  of  this  study  has  been  placed  in  the 
■  docket.  (Docket  No.  NHTSA-2000-8572-206). 


All  crashes 

95  Percent  confidence 

Fatalities  in  ABS  cars 
Fatalities  In  Non-ABS  cars 

bOUTKlS 

Lower 

Upper 

5.  Non-GM  cars  in  1996-98  

0.91  ... 

0.77 
1.01 

6.  Non-GM  cars  in  1986-98  

1 .09  (Significant) I"!!!!!!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!! 

1.06 
1.18 

A  ratio  of  1.0  in  the  second  column 
means  that  ABS  did  not  have  any  effect 
on  fatalities.  A  ratio  above  1.0  indicates 
'  a  higher  risk  of  fatalities  in  ABS- 
equipped  vehicles,  while  a  ratio  below 
1.0  indicates  a  lower  risk  of  fatalities  in 
ABS  equipped  vehicles. 

In  order  for  the  ratio  for  any  group  of 
vehicles  to  be  statistically  significant, 
both  the  lower  and  upper  confidence 
bounds  for  that  group  must  be  either 
below  1.0  or  above  1.0.  This  is  true  for 
only  two  groups  of  vehicles  in  the  table: 
those  in  row  4,  non-GM  cars  in  1986- 
95,  and  those  in  row  6,  non-GM  cars  in 
1986-98.  For  both  of  these  groups, 
fatalities  increased  in  ABS-equipped 
vehicles.  Thus,  in  no  subset  of  vehicles 
in  the  Farmer  study  is  there  any 
statistically  significant  advantage  for 
ABS-equipped  vehicles  in  crash 
fetalities. 

0MB  interpreted  the  study  to  indicate 
a  4-9  percent  reduction  in  fatalities  in 
ABS-equipped  vehicles.*^  However, 
NHTSA  does  not  believe  that  these  data 
are  statistically  significant  because  one 
confidence  boimd  is  below  1.0  and  the 
other  is  above  1.0.  Thus,  these  alleged 
benefits  are  more  than  5  percent  likely 
to  be  due  purely  to  chance.'*'* 

Mr.  Farmer,  the  study's  author,  has 
indicated  to  NHTSA  that  people  might 
have  learned  how  to  better  use  ABS  by 
calendar  years  1996-98,  so  that  they 
were  no  longer  at  as  great  a  risk  of  run- 
off-the-road  fatal  crashes  as  in  prior 
years. '•5  Even  so.  Farmer  never  stated  in 
his  study  that  ABS  reduced  fatalities. 
Regarding  the  Non-GM  cars  in  1996-98, 
he  stated,  "When  all  fatal  crash 
involvements  were  considered, 
disregarding  in  which  vehicle  the 
fatalities  occurred,  the  risk  ratio  was 
slighUy  lower  than,  but  not  significantly 
different  from,  1.0." 

Third,  the  most  recent  NHTSA  study 
showed  an  improved  pictiue  regarding 
benefits  and  disbenefits  compared  to 
earlier  studies,  but  still  no  overall 


benefits  in  fatal  crashes.  "«*  The  study 
examined  ABS  effects  separately  for 
passenger  cars  and  light  trucks  for  five 
types  of  crashes:  frontal  impacts,  side 
impacts,  rollover,  run-off- the:road,  and 
pedestrian. 

The  study  found  that,  when  both  non- 
fatal and  fatal  crashes  were  combined, 
there  were  reductions  in  crashes  for 
vehicles  equipped  with  ABS.  ABS  was 
found  to  result  in  statistically  significant 
reductions  in  crashes  for  most  types  of 
crashes,  except  side  impact  crashes, 
especially  those  involving  cars. 

However,  when  only  fhtal  crashes 
were  considered,  there  were  not  any 
statistically  significant  overall 
reductions  of  those  crashes  for  ABS- 
equipped  vehicles.  In  fact,  the  only 
statistically  significant  finding  was  that 
fatal  light  truck  rollover  crashes 
increased  in  vehicles  with  ABS  as 
compared  to  vehicles  without  ABS. 
(That  did  represent  an  improvement 
over  a  1998  study*  ^  that  found 
statistically  significant  increases  for 
several  types  of  crashes.)  No  statistically 
significant  effects,  positive  or  negative, 
were  found  for  any  type  of  fatal 
passenger  car  crashes  or  for  other  types 
of  fatal  light  truck  crashes. 

It  is  unclear  whether  the  evidence  in 
recent  studies  represents  a  statistical 
aberration  relative  to  earlier  studies  or 
whether  it  is  indicative  of  a  real  and 
positive  trend.  NHTSA  will  continue  to 
monitor  the  real  world  performance  of 
ABS  on  light  vehicles.  As  with  all 
protective  devices,  NHTSA  plans  to 
update  its  estimates  for  ABS  as  more 
data  become  available.  If  NHTSA 
obtains  data  enabling  it  to  show  that 
ABS  reduces  net  fatalities  and  is  cost/ 
beneficial  in  light  vehicles,  the  agency 
will  consider  initiating  a  separate 
rulemaking  to  address  the  issue  of 
whether  to  require  their  installation. 


*^The  4  percent  figure  is  based  on  data  for  GM 
I  ars  in  1996-98,  while  the  9  percent  figure  is  based 
I  a  data  for  non-GM  cars  in  1996-98. 

**  Most  statisticians  consider  data  that  are  more 
man  5  percent  likely  to  be  due  purely  to  chance  to 
be  statistically  insignificant. 

■*'  Mr.  Farmer  indicated  this  in  an  ex  parte 
conversation  with  Jim  Simons  of  NHTSA  on 
February  14,  2002.  (Docket  No.  NHTSA-200O- 
8572-210.) 


**  "Analysis  of  the  Crash  Experience  of  Vehicles 
Equipped  with  All  Wheel  Antilock  Braking  Systems 
(ABS)— A  Second  Update  Including  Vehicles  with 
Optional  ABS,"  NHTSA.  DOT  HS  809  144, 
September  2000.  A  copy  of  this  study  has  been 
placed  in  the  docket.  (Docket  No.  NHTSA-2000- 
8572-205.)  It  is  also  available  at  http://u-wM- 
nrd.nhtsa.dot.gov/vrtc/ca/capubs/lvabstaskl— 
crashdatareport.pdf. 

*'  "An  Analysis  of  the  Crash  Experience  of 
Passenger  Vehicles  with  Antilock  Braking  Systems- 
An  Update,"  NHTSA,  DOT  HS  808  758,  August 
1990. 


F.  Technical  Foundation  for  NHTSA 's 
Safety  Benefit  Analyses 

0MB  recommended  that  NHTSA 
better  explain  the  technical  foundation 
for  the  agency's  estimates  of  safety 
benefits  and  subject  those  estimates  to 
sensitivity  analyses.-'s  Since  conducting 
these  desired  sensitivity  analyses  is 
relevant  primarily  to  making  a  decision 
about  the  TPMS  requirements  for  the 
long-term,  the  agency  believes  that  its 
decision  to  postpone  the  final  decision 
on  TPMS  requirements  to  the  second 
part  of  this  final  rule  makes  it 
uimecessary  to  conduct  additional 
sensitivity  analyses  at  this  time. 

The  agency  will  complete  its  new 
study  of  TPMS  by  March  1,  2004.  In  this 
study,  NHTSA  will  examine  whether 
the  tire  pressure  of  vehicles  without  any 
TPMS  are  substantially  closer  to  the 
vehicle  manufacturer's  recommended 
pressure  than  the  tire  pressiu'e  of 
vehicles  with  TPMSs.  especially  TPMSs 
that  do  not  comply  with  the  four-tire,  25 
percent  compliance  option.  If  necessary, 
the  agency  will  perform  sensitivity 
analyses  on  these  data. 

0MB  specifically  questioned  the 
estimates  of  safety  benefits  that  NHTSA 
made  based  on  reduced  skidding  and 
better  control,  since  these  estimates 
were  based  on  the  Indiana  Tri-level 
study  published  in  1977.  The  agency 
does  not  have  later  data  of  this  quality 
on  the  effects  of  under-inflation  on 
crashes.  The  agency  has  started  to 
collect  tire  pressure  data  as  part  of  its 
NASS-CDS  data  collection.  However, 
NASS-CDS  is  not  a  system  designed  to 
determine  the  cause  of  a  crash.  Thus, 
NHTSA  does  not  anticipate  receiving 
significant  further  data  on  this  issue.*« 
However,  if  this  issue  becomes  a  critical 
element  for  the  decision  for  the  second 
part  of  this  final  rule,  the  agency  will 


"When  performing  a  sensitivity  analysis,  the 
agency  changes  assumptions  it  has  made  and  then 
calculates  differences  in  its  benefits  estimates.  For 
example,  the  agency  assumed  that  20  percent  of 
blowouts  are  caused  by  low  tire  pressure.  If  the 
agency  performed  a  sensitivity  analysis,  it  could 
change  that  assumption  to  10  percent  or  30  percent 
and  then  calculate  a  potential  range  of  benefits. 

*°  Although  these  data  probably  will  not  indicate 
whether  low  tire  pressure  caused  a  crash,  the 
agency  is  collecting  these  data  to  determine  the 
extent  of  the  correlation  between  tire  pressure  and 
skidding/loss  of  control  crashes. 
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perform  sensitivity  analyses  on  the  data 
from  the  1977  study. 

OMB  also  noted  NHTSA's  use  of 
Goodyear  data,  rather  than  VRTC  data, 
on  the  effects  of  under-inflation  on 
stopping  distance.  As  explained  in 
greater  detail  in  the  FEA,  the  agency  did 
not  use  the  VRTC  data  because  of  its 
concerns  with  the  way  in  which  the 
tests  were  performed.^"  The  agency 
believes  that  the  Goodyear  test 
methodology  adequately  addressed 
these  concerns.^' 

In  addition.  OMB  questioned  the 
agency's  use  of  the  Goodyear  data  from 
a  minivan  to  represent  passenger  cars. 
The  critical  element  that  is  being 
measured  is  the  difference  in  the  tire's 
response  when  under-inflated.  It  is  true 
that  the  absolute  stopping  distance  will 
vary  by  vehicle  weight  and  other  vehicle 
performance  characteristics.  However, 
these  same  characteristics  will  influence 
both  the  properly  inflated  and  the 
under-inflated  tests  in  a  similar  fashion. 
Therefore,  while  Goodyear 's  test  sample 
was  confined  to  only  two  vehicles  (a 
Dodge  Caravan  and  a  Ford  Ranger),  the 
differences  measined  under  various 
inflation  levels  should  still  be  indicative 
of  the  effect  that  could  be  expected. 

Finally.  OMB  questioned  NHTSA's 
assiunption  that  under-inflation  is 
involved  in  20  percent  of  blowouts  that 
cause  crashes.  The  agency  does  not 
know  precisely  how  many  blowouts  that 
cause  crashes  are  influenced  by  imder- 
inflation.  As  noted  above  in  Section 
ni.D.l.,  "Reduced  Vehicle  Safety— Tire 
Failiues  and  Increases  in  Stopping 
Distance,"  while  the  oiJy  tire-related 
data  element  in  the  agency's  crash 
databases  is  "flat  tire  or  blowout,"  even 
in  crashes  for  which  a  flat  tire  or 
blowout  is  reported,  crash  investigators 
cannot  tell  whether  under-inflation 
contributed  to  the  blowout.  The 
agency's  best  estimate  is  that  imder- 
inflation  plays  a  role  in  20  percent  of 
blowouts  that  cause  crashes. 

In  maJdng  this  estimate,  the  agency 
was  mindful  of  the  fact  that  many 
blowouts  occur  when  one  tire  is 
punctiued,  begins  to  lose  air  at  a  rate 
somewhat  faster  than  the  normal  rate 
due  to  natural  causes,  and  then  fails 
after  being  driven  for  some  time  while 
under-inflated.  In  these  cases,  a  TPMS 


50 For  example,  the  VRTC  only  tested  new  tires, 
not  worn  tires  that  are  more  typical  of  the  tires  on 
most  vehicles.  In  addition,  the  NHTSA  track  surface 
is  considered  to  be  aggressive  in  that  it  allows  for 
maximum  friction  with  tire  surfaces.  It  is  more 
representative  of  a  new  road  surface  than  the  worn 
surfaces  experienced  by  the  vast  majority  of  road 
traffic. 

^'  For  example.  Goodyear  tested  tires  with  two 
tread  depths:  full  tread,  which  is  representative  of 
new  tires,  and  half  tread,  which  is  representative  of 
worn  tires. 


meeting  either  compliance  option 
would  be  able  to  warn  the  driver  of  the 
imder-inflated  tire  before  the  tire  failed, 
possibly  avoiding  a  crash. 

NHTSA  emphasizes  that  the  choice  of 
20  percent  as  its  estimate  of  the 
percentage  of  under-inflation 's 
involvement  in  blowouts  that  cause 
crashes  made  little  difference  in  the 
agency's  benefits  analyses.  As  noted 
below  in  Section  Vin.A.3.,  "Flat  Tires 
and  Blowouts,"  the  agency  estimates 
that  the  number  of  fatalities  prevented 
per  year  due  to  reductions  in  crashes 
involving  blowouts  and  flat  tires  will  be 
39  if  all  light  vehicles  meet  the  foxu-tire, 
25  percent  compliance  option,  and  32  if 
all  Ught  vehicles  meet  the  one-tire,  30 
percent  compliance  option.  The  choice 
of  a  somewhat  higher  or  lower  figure  for 
the  percentage  of  under-inflation's 
involvement  would  change  only 
negligibly  the  relative  benefits  of  the 
two  compliance  options. 

Vn.  The  Final  Rule 

A.  Decision  To  Issue  Two-Part  Final 
Rule 

As  noted  above,  NHTSA  was  required 
to  submit  a  draft  final  rule  to  OMB  for 
review.  The  agency  submitted  a  draft 
final  rule  to  OMB  on  December  18, 
2001.  Dining  the  review  process,  OMB 
raised  questions  about  the  available  data 
and  the  conclusions  the  agency 
preliminarily  drew  from  them.  OMB 
also  raised  questions  about  the  effect  of 
the  final  rule  on  the  installation  of  ABS 
and  the  possibility  of  obtaining  braking 
safety  benefits  as  well  as  tire  safety 
benefits. 

To  allow  for  the  consideration  of 
additional  data  regarding  the 
requirements  for  vehicles  manufactured 
after  October  31,  2006,  the  agency  has 
decided  to  divide  the  final  rule  into  two 
parts.  In  this  first  part,  the  agency  is 
establishing  the  requirements  for 
vehicles  manufactured  from  November 
1,  2003  to  October  31.  2006. 

The  agency  will  leave  the  rulemaking 
docket  open  for  the  submission  of  new 
data  and  analyses.  During  this  period, 
the  agency  requests  that  commenters 
address  how  the  performance 
characteristics  of  particular  types  of 
TPMSs  satisfy  the  statutory  requirement 
that  systems  provide  a  warning  "when 
a  tire  is  significantly  under-inflated." 

NHTSA  is  especially  interested  in 
data  and  information  about  TPMS.  both 
the  systems  in  the  field  as  well  as 
systems  under  development. 
Commenters  are  urged  to  substantiate 
their  comments  with  data  and 
information  to  the  maximiun  extent 
possible.  Unsubstantiated  comments  are 
less  useful. 


The  agency  also  will  conduct  a  study 
comparing  the  tfre  pressures  of  vehicles 
without  any  TPMS  to  the  pressures  of 
vehicles  with  TPMSs.  especially  TPMSs 
that  do  not  comply  with  the  foin-tire,  25 
percent  compliance  option.  Based  on 
the  record  compiled  to  this  date,  the 
results  of  that  study,  and  any  other  new 
information  submitted  to  the  agency, 
NHTSA  will  issue  the  second  part  of 
this  rule.  The  second  part  will  be  issued 
by  March  1.  2005.  and  will  apply  to 
vehicles  that  are  manufactured  after 
October  31.  2006. 

Based  on  the  record  now  before  the 
agency.  NHTSA  tentatively  believes  that 
the  foin-tire.  25  percent  option  would 
best  meet  the  mandate  in  the  TREAD 
Act.  However,  it  is  possible  that  the  new 
information  may  be  sufficient  to  justify 
a  continuation  of  the  requirements  in 
the  first  part  of  this  rule,  or  some  other 
alternative. 

B.  Part  One  of  the  Final  Rule- 
November  2003  through  October  2006 


1.  Summary 

The  first  part  of  this  final  rule 
establishes  requirements  for  vehicles 
manufactined  between  November  1 . 
2003.  and  October  31,  2006,  subject  to 
a  phase-in  schedule.  ^^  fhe  final  rule 
requires  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses 
with  a  GVWR  of  4,536  kilograms  (10,000 
pounds)  or  less,  except  those  vehicles 
with  dual  wheels  on  an  axle,  to  be 
equipped  with  a  TPMS  to  alert  the 
driver  that  one  or  more  of  the  vehicle's 
tires  are  significantly  under-inflated. 

For  these  vehicles,  the  first  part  of  the 
final  rule  provides  two  compliance 
options. 53  Under  the  first  compliance 
option,  a  vehicle's  TPMS  must  warn  the 
driver  when  the  pressure  in  one  or  more 
of  the  vehicle's  tires,  up  to  a  total  of  four 
tires,  is  25  percent  or  more  below  the 
vehicle  manufacturer's  recommended 
cold  inflation  pressine  for  the  tires,  or 
a  minimum  level  of  pressure  specified 
in  the  standard,  whichever  pressure  is 
higher.  Under  the  second  compliance 
option,  a  vehicle's  TPMS  must  warn  the 
driver  when  the  pressure  in  any  one  of 
the  vehicle's  tires  is  30  percent  or  more 
below  the  vehicle  manufacturer's 
recommended  cold  inflation  pressure 


52  Under  the  phase-in.  10  percent  of  a 
manufacturer's  affected  vehicles  will  have  to 
comply  with  one  of  the  two  compliance  options  the 
first  year  (vehicles  manufactured  between 
November  1,  2003  and  October  31,  2004);  35 
percent  will  have  to  comply  the  second  year 
(between  November  1.  2004  and  October  31.  2005); 
and  65  percent  will  have  to  comply  the  third  year 
(between  November  1,  2005  and  October  31,  2006). 

53  The  agency  is  requiring  manufacturers  to 
irrevocably  select  the  option  to  which  they  will 
certify  each  vehicle. 


Federal  Register /Vol.  67.  No.  108 /Wednesday.  June  5,  2002 /Rules  and  Regulations  38723 


for  the  tires,  or  a  minimum  level  of 
pressure  specified  in  the  standard, 
whichever  pressine  is  higher.^'' 

Vehicles  certified  to  either 
compliance  option  will  be  required  to 
provide  written  information  in  the 
owner's  manual  explaining  the  purpose 
of  the  low  tire  pressure  warning  telltale, 
the  potential  consequences  of 
significantly  under-inflated  tires,  the 
meaning  of  the  telltale  when  it  is 
illuminated,  and  what  actions  drivers 
should  take  when  the  telltale  is 
illiuninated.  Vehicles  certified  to  the 
one-tire.  30  percent  option  will  be 
required  to  provide  additional 
information  on  the  inherent  limitations 
of  ciurent  indirect  TPMSs. 

Under  both  compliance  options,  the 
TPMS  must  include  a  low  tire  pressure- 
Warning  telltale  (yellow).  Under  the 
four- tire.  25  percent  option,  the  telltale 
must  remain  illuminated  as  long  as  any 
of  the  vehicle's  tires  remains 
significantly  under-inflated,  and  the  key 
locking  system  is  in  the  "On"  ("Run") 
position.  The  telltale  can  be  deactivated 
Automatically  only  when  all  of  the 
vehicle's  tires  cease  to  be  significantly 
under-inflated,  or  manually  in 
accordance  with  the  vehicle 
manufacturer's  instructions. 

The  one-tire.  30  percent  option 
requires  that  the  telltale  remain 
illiuninated  as  long  as  one  of  the 
vehicle's  tires  remains  significantly 
under-inflated,  and  the  key  locking 
system  is  in  the  "On"  ("Run")  position. 
The  telltale  can  be  deactivated 
automatically  only  when  that  tire  ceases 
to  be  significantly  under-inflated,  or 
manually  in  accordance  with  the 
jVehicle  manufacturer's  instructions. ^s 
1 1  Both  compliance  options  require  that 
the  low  tire  pressure-warning  telltale 
perform  a  bulb-check  at  vehicle  start-up. 
Under  both  compliance  options,  each 
TPMS  must  be  compatible  with  all 
replacement  or  optional  tires  (but  not 
rims)  of  the  size(s)  recommended  for  use 
on  the  vehicle  by  the  vehicle 
manufactiirer.  The  TPMS  is  not  required 
to  monitor  the  spare  tire,  either  when  it 
is  stowed  or  when  it  is  installed  on  the 
vehicle.  The  TPMS  also  does  not  have 
to  indicate  a  system  malfunction. 

In  response  to  comments  regarding 
the  need  to  manually  reset  indirect 
TPMSs  after  adding  pressure  to  the  tires, 
the  agency  is  permitting  the  warning 
telltale  to  be  deactivated  manually,  in 


^*  As  noted  above,  the  minimum  levels  of 
pressure  are  the  same  for  both  compliance  options. 

55  Since  indirect  TPMSs  do  not  actually  monitor 
tire  pressure,  they  must  be  told  when  the  vehicle's 
tires  have  been  re-inflated.  Thus,  indirect  TPMSs 
require  the  driver  to  push  a  reset  button  after  re- 
nflating  the  vehicle's  tires. 


accordance  with  the  vehicle 
manufacturer's  instructions. 

In  response  to  comments  regarding 
variations  in  rim  designs,  the  agency  is 
requiring  TPMSs  to  be  compatible  with 
all  replacement  or  optional  tires,  but  not 
rims,  of  the  size(s)  recommended  for  use 
on  the  vehicle  by  the  vehicle 
manufacturer. 

hi  response  to  BTS  survey  data 
indicating  that  65  percent  of  people 
would  be  less  concerned  to  either  a 
great  extent  or  a  very  great  extent  with 
routinely  maintaining  their  tire  pressure 
if  their  vehicle  were  equipped  with  a 
TPMS,  the  agency  is  requiring  the  low 
tire  pressure  warning  telltale  to  perform 
a  bulb-check  during  vehicle  start-up. 

In  response  to  comments,  the  agency 
is  also  making  minor  changes  to  &e 
required  written  instructions,  and 
requiring  vehicles  certified  to  the  one- 
tire,  30  percent  option  to  provide 
additional  information  on  the  inherent 
limitations  of  current  indirect  TPMSs. 

2.  Congressional  Intent 

Section  13  of  the  TREAD  Act  simply 
mandates  "a  rulemaking  for  a  regulation 
to  require  a  warning  system  in  new 
motor  vehicles  to  indicate  to  the 
operator  when  a  tire  is  significantly 
under  inflated."  None  of  the  sources  of 
legislative  history  commonly  recognized 
■  as  being  legally  authoritative,  such  as 
the  House  and  Senate  Reports  or  the 
Congressional  Record,  shed  any  light  on 
the  type  of  TPMS  that  Congress 
intended  to  mandate  with  this 
amendment.5^ 

In  the  absence  of  any  legally 
authoritative  sources,  the  Alliance 
turned  in  its  comments  to  statements 
made  by  Congressman  Markey.  the 
sponsor  of  the  TPMS  amendment,  as 
quoted  in  an  unofficial  transcript  of  the 
House  Committee  on  Energy  and 
Commerce  markup  of  the  bill  that 
became  the  TREAD  Act.s^  In  explaining 
and  arguing  for  his  amendment. 
Congressman  Markey  referred  to  a 
TPMS  on  an  existing  vehicle  model. 
That  TPMS  was  an  indirect  TPMS. 
Based  on  the  Congressman's  having 
mentioned  an  indirect  TPMS  in  the 
course  of  his  remarks,  the  Alliance 
argued  that  the  Congressman  must  have 
intended  that  current  indirect  TPMSs  be 
allowed  under  the  rulemaking 
mandated  by  the  TPMS  amendment. 

While  the  Alliance's  interpretation  of 
Congressman  Markey's  statements 
dimng  markup  is  not  inconsistent  with 


5"  The  agency  also  notes  that  the  issue  of  direct 
vs.  indirect  TPMSs  was  not  before  Congress  when 
the  bill  that  became  the  TREAD  Act  was  being 
considered. 

5' This  sort  of  legislative  history  is  not  entitled  to 
much,  if  any.  weight. 


those  statements,  it  goes  well  beyond 
anything  that  the  Congressman  directly 
said  in  thpm.  Further,  that  interpretation 
is  contrary  to  Congressman  Markey's 
statements  at  the  February  28.  2002 
House  Committee  on  Energy  and 
Commerce  hearing.  In  those  later 
statements.  Congressman  Markey  said 
that  the  intent  of  his  TPMS  amendment 
was  to  require  TPMSs  that  provide 
warnings  in  all  instances  of  under- 
inflation,  thus  suggesting  a  preference 
for  direct  TPMSs.  which  can  provide 
such  warnings,  over  current  indirect 
TPMSs.  which  cannot.  While  those 
statements  at  the  hearing  likewise  do 
not  constitute  any  legally  authoritative 
legislative  history  of  the  TREAD  Act, 
they  do  suggest  that  the  Alliance's 
interpretation  of  Congressman  Markey's 
earlier  statements  is  not  persuasive. 

3.  Vehicles  Covered 

The  final  rule  requires  TPMSs  on 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses  with  a 
GVWR  of  4,536  kilograms  (10,000 
pounds)  or  less,  except  those  vehicles 
with  dual  wheels  on  an  axle.  It  does  not 
require  TPMSs  on  motorcycles,  trailers, 
low-speed  vehicles,  medium  vehicles, 
or  heavy  vehicles. 

NHTSA  is  not  requiring  TPMSs  on 
motorcycles  because,  unlike  the  types  of 
vehicles  that  are  subject  to  the  final  rule, 
some  motorcycles  still  use  tubed  tires. 
»In  order  for  a  direct  TPMS  to  work  with 
tubed  tires,  the  pressure  sensor  would 
not  only  have  to  be  inside  the  tire,  but 
also  inside  the  tube  itself.  The  agency  is 
not  aware  of  any  TPMSs  that  are  made 
to  work  with  tubed  tires.  The  agency 
requested  comments  on  this  issue  but 
received  none. 

Advocates  recommended  that  the 
agency  open  rulemaking  to  set 
regulatory  requirements  for  retreaded 
and  recapped  medium  (10,001—26.000 
pounds  GVWR)  and  heavy  (over  26,000 
pounds)  vehicle  tires.  Advocates  stated 
that  there  is  a  "serious,  pervasive 
problem  of  tire  underinflation  among 
medium  and  heavy  vehicles,  especially 
given  the  high  percentage  of  trucks  and 
buses  above  10,000  pounds  gross 
vehicle  weight  which  use  re-treaded 
tfres."  However,  Advocates  did  not 
provide  any  data  to  support  this 
statement. 

As  discussed  in  the  NPRM,  NHTSA  is 
not  requiring  TPMSs  on  medium 
(10,001—26,000  lbs.  GVWR)  and  heavy 
(greater  than  26,001  lbs.  GVWR) 
vehicles  at  this  time  for  two  reasons. 
First,  this  rulemaking  is  required  by  the 
TREAD  Act,  which  required  a  final  rule 
to  be  issued  in  one  year  and  was  passed 
in  response  to  problems  with  certain 
Firestone  tires.  Since  those  tires  were 
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used  on  light  vehicles,  and  the  time 
frame  was  so  tight,  the  agency  has 
limited  its  study  of  under-inflation  to 
light  vehicles. 

Second,  the  issues  associated  with 
under-inflated  tires  on  medium  and 
heavy  vehicles  are  different  from  and 
more  complex  than  the  issues  associated 
with  imder-inflated  tires  on  light 
vehicles.  For  example,  medium  and 
heavy  vehicles  are  equipped  with  tires 
that  are  much  larger  and  have  much 
higher  pressure  levels  than  the  tires 
used  on  light  vehicles.  In  addition, 
medium  and  heavy  vehicles  are 
generally  equipped  with  more  axles  abd 
tires  than  light  vehicles.  Since  the 
TREAD  Act  imposed  a  one-year 
deadline  on  this  rulemaking,  the  agency 
did  not  have  the  time  to  study  and 
analyze  those  issues  sufficiently. 

The  Alliance  recommended  that  the 
agency  limit  the  applicability  of  the 
standard  to  vehicles  having  a  GVWR  of 
3.856  kilograms  (8.500  pounds  or  less). 
The  Alliance  stated  that  the  majority  of 
vehicles  above  8,500  pounds  GVWR  are 
used  commercially.  The  Alliance  argued 
that  such  vehicles  are  maintained  on  a 
regular  basis  and  do  not  need  a  TPMS 
to  assist  in  maintaining  proper  inflation 
pressure  in  the  vehicles'  tires. 

NHTSA  is  aware  of  at  least  two  non- 
commercial vehicle  models — the 
Chevrolet  Suburban  and  Ford 
Excursion,  both  SUVs — that  have  a 
GVWR  between  8,500  and  10,000 
pounds.  In  addition,  15-passenger  vans 
are  typically  in  this  weight  rating  range. 
If  the  agency  adopted  the  Alliance's 
recommendation,  these  vehicles  would 
be  excluded  from  the  standard.  These 
vehicles  are  as  subject  to  under-inflated 
tires  as  other  light  SUVs  and  vans.  Thus, 
the  agency  is  not  adopting  the  Alliance's 
suggestion. 

^wever,  to  address  the  Alliance's 
concern  about  the  standard's 
applicability  to  commercial  vehicles, 
the  agency  is  excluding  from  the 
standard  trucks,  buses,  and 
multipvuT)ose  passenger  vehicles  that 
have  a  GVWR  under  10,000  pounds  and 
dual  wheels  on  an  axle.  This  includes 
vehicles  such  as  step  vans,  tow  trucks, 
and  some  large  pick-up  trucks.  The 
agency  notes  that  these  vehicles  are 
normally  used  in  a  commercial  capacity, 
and,  as  the  Alliance  argued,  commercial 
vehicles  normally  undergo  maintenance 
on  a  regular  basis.  Thus,  these  vehicles 
are  less  likely  to  experience 
significantly  under-inflated  tires. 
Moreover,  since  these  vehicles  have 
more  wheels  on  an  axle,  they  are  less 
likely  to  experience  the  adverse  effects 
on  vehicle  handling  and  other  safety 
problems  associated  with  significantly 
under-inflated  tires. 


The  Alliance  also  recommended  that 
the  agency  explicitly  exclude 
incomplete  vehicles  from  the 
standard.**  Normally,  the  first-stage 
vehicle  manufacturer  is  responsible  for 
certifying  that  all  vehicle  systems  that 
are  not  directly  modified  by  subsequent- 
stage  manufacturers  meet  all  Federal 
motor  vehicle  safety  stemdards.  The 
Alliance  stated  that,  in  the  case  of  direct 
TPMSs,  the  first-stage  manufacturer  will 
be  unable  to  guarantee  that,  even  if 
physically  undisturbed,  a  non-defective 
TPMS  will  function  as  required  after 
vehicle  modifications  (such  as  adding 
metal  hardware  to  the  vehicle  or 
lengthening  its  wheelbase)  are  made  by 
subsequent-stage  manufacturers. 

The  agency  notes  that  many 
incomplete  vehicles  are  manufactured 
into  custom  vans  and  recreational 
vehicles.  The  agency  believes  that  these 
vehicles  should  be  equipped  with  the 
same  or  similar  safety  systems  as 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses.  In 
particular,  the  agency  believes  that  these 
tjrpes  of  vehicles  should  be  equipped 
with  a  TPMS,  as  they  are  just  as  likely 
to  experience  significantly  imder- 
inflated  tires  as  other  light  vehicles.  In 
addition,  the  agency  notes  that  if 
subsequent-stage  manufacturers  modify 
the  TPMS  on  a  vehicle,  they  will  be 
responsible  for  certifying  that  the 
vehicle  meets  the  standard.  Therefore, 
the  agency  is  not  adopting  the  Alliance's 
suggested  exclusion  of  incomplete 
vehicles. 

4.  Phase-In  Options  and  Requirements 

a.  Alternatives  Considered 

For  piuposes  of  this  first  part  of  the 
final  rule,  the  agency  considered  four 
alternatives,  three  of  which  are 
discussed  above  in  section  V.A., 
"Alternative  Long-Term  Requirements 
Analyzed  in  Making  Preliminary 
Determination."  The  fourth  alternative 
considered  by  the  agency  is  the  one-tire, 
30  percent  alternative  suggested  by 
OMB.  This  alternative  would  require  a 
vehicle's  TPMS  to  warn  the  driver  when 
the  pressure  in  any  one  of  the  vehicle's 
tires  is  30  percent  or  more  below  the 
placard  pressure,  or  a  minimum  level  of 
pressxu^  specified  in  the  standard, 
whichever  pressure  is  higher.  The 


5«49  CFR  Part  568.3  defines  "incomplete 
vehicle"  as  "an  assemblage  consisting,  as  a 
minimum,  of  frame  and  chassis  structure,  power 
train,  steering  system,  suspension  system,  and 
braking  system,  to  the  extent  that  those  systems  are 
to  be  part  of  the  completed  vehicle,  that  requires 
further  manufacturing  operations,  other  than  the 
addition  of  readily  attachable  components,  such  as 
mirrors  or  tire  and  rim  assemblies,  or  minor 
finishing  operations  such  as  painting,  to  become  a 
completed  vehicle." 


benefits  and  costs  of  the  one-tire,  30 
percent  alternative  are  discussed  above 
in  section  Vl.C.  "Analysis  of  a  Fourth 
Alternative  Long-Term  Requirement: 
One-Tire,  30  Percent  Under-lnflation 
Detection." 

While  the  agency  ultimately 
considered  four  alternatives,  in  the 
NPRM  the  agency  proposed  only  two 
alternative  versions  of  a  standard  for 
TPMSs  and  requested  comments  on 
them.  The  two  alternatives  were  the 
four-tire,  20  percent  alternative  and  the 
three-tire,  25  percent  alternative. 

To  simplify  the  agency's  analysis  and 
discussion  of  the  comments,  NHTSA  is 
separately  addressing  below  the  two 
most  significant  aspects  of  these  two 
alternatives,  i.e.,  the  definition  of  the 
term  "significantly  under-inflated"  and 
the  number  of  tires  the  TPMS  should 
monitor. 

In  the  NPRM,  the  agency  provided 
two  alternate  definitions  of  the  term 
"significantly  under-inflated,"  and  then 
used  that  term  in  specifying 
performance  requirements  for  the  low 
tire  pressure  warning  telltale,  while  not 
specifying  any  performance 
requirements  for  the  TPMS  itself.  After 
reviewing  this  approach  to  drafting  and 
organizing  the  regulatory  text,  the 
agency  decided  to  adopt  a  simpler,  more 
direct  approach.  Instead  of  defining  the 
term  "significantly  under-inflated"  in 
the  final  rule,  the  agency  is  specifying 
performance  requirements,  including 
the  threshold  level  of  under-inflation 
that  must  trigger  a  warning,  for  two 
compliance  options:  the  four-tire,  25 
percent  option  and  the  one-tire,  30 
percent  option. 

i.  Threshold  Level  of  Under-inflation 

As  explained  above  in  section  II.D, 
"Simimary  of  Public  Comments  on 
Notice,"  RMA  recommended  that  the 
agency  define  "significantly  imder- 
inflated"  as  any  inflation  pressure  that 
is  less  than  the  pressure  needed  to  carry 
the  actual  vehicle  load  on  the  tire  per 
tire  industry  standards  (or  any  pressure 
required  to  carry  the  maximum  vehicle 
load  on  the  tire  if  the  actual  load  is 
unknown),  or  the  minimum  activation 
pressure  specified  in  the  standard, 
whichever  is  higher.  RMA  also 
recommended  that  the  agency  change 
the  minimiun  activation  pressures  for  P- 
metric  standard  load  tires  from  20  to  22 
psi  and  for  P-metric  extra  load  tires  from 
23  to  22  psi.  RMA  also  recommended 
that  the  agency  change  the  "Maximum 
Pressure"  heading  in  Table  1  to 
"Maximum  or  Rated  Pressure"  because 
light  truck  tires  are  not  subject  to 
maximum  permissible  inflation  pressure 
labeling  requirements.  RMA 
recommended  that  the  agency  change 
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the  rated  pressure  for  Load  Range  E  tires 
'from  87  to  80  psi.  Finally,  RMA, 

supported  by  RIGAC,  recommended  that 
the  agency  adopt  a  requirement  in  the 
agency's  separate  rulemaking  to  upgrade 
Standard  No.  109,  "New  Pneumatic 
Tires,"  that  "a  tire  for  a  particular 
vehicle  must  have  sufficient  inflation 
and  load  reserve,  such  that  an  inflation 
pressure  20  or  25  percent  less  than  the 
vehicle  manufacturer's  recommended 
inflation  pressure  is  sufficient  for  the 
vehicle  maximum  load  on  the  tire,  as 
defined  by  FMVSS-110."  ^^ 

The  ITRA  recommended  that  the 
agency  consider  only  direct  TPMSs.  The 
ITRA  stated  that  indirect  TPMSs  have 
too  many  limitations,  including  the 
inability  to  detect  when  all  four  of  a 
vehicle's  tires  are  significantly  under- 
inflated.  The  ITRA  claimed  that 
•  although  direct  TPMSs  are  more 
expensive  than  indirect  TPMSs,  their 
benefits  outweigh  their  costs. 
1    The  Alliance  recommended  that  the 
agency  define  "significantly  under- 
inflated"  as  any  inflation  pressure  20 
percent  below  a  tire's  load  carrying 
limit,  as  determined  by  a  tire  industry 
standardizing  body  (such  as  the  Tire 
and  Rim  Association)  or  the  minimum 
activation  pressure  specified  in  the 
standard,  whichever  is  higher.  The 
Alliance  agreed  with  the  agency's 
minimum  activation  pressure  of  20  psi 
for  P-metric  standard  load  tires. 

The  Alliance  also  stated  that  a  25 
percent  differential  from  placard 
pressure  would  be  inadequate  to  allow 
the  use  of  indirect  TPMSs.  The  Alliance 
claimed  that  a  minimum  of  30  percent 
differential  is  necessary  to  ensure 
accuracy  with  an  indirect  TPMS  and 
avoid  excessive  nuisance  warnings. 

The  AIAM  recommended  that  me 
agency  define  "significantly  under- 
inflated"  as  any  pressure  more  than  30 
percent  below  the  placard  pressure. 
Alternatively,  the  AIAM  suggested  that 
the  agency  use  the  load  carrying  limit  of 
the  tire  as  defined  by  a  tire  industry 
standardizing  body  as  the  baseline  for 
determining  the  warning  threshold. 

TRW  stated  that  indirect  TPMSs  that 
are  ciorrently  on  the  market  could  be 
improved  to  detect  a  25  percent 
differential  in  inflation  pressure.  TRW 
stated  this  could  be  accomplished  by 
adding  the  equivalent  of  two  direct 
pressure  sensors  and  a  receiver  to  an 
indirect  TPMS. 

Advocates  supported  the  definition  of 
"significantly  under-inflated"  contained 
in  the  first  alternative,  i.e.,  any  pressure 
20  percent  or  more  below  the  placard 
pressure,  or  the  minimum  activation 


pressure  specified  in  the  standard, 
whichever  is  higher. 

The  agency  notes  that  both  RMA  and 
the  Alliance  recommend  that  the  agency 
tie  the  definition  of  "significantly 
under-inflated"  to  the  load  carrying 
capacity  of  the  tire  rather  than  the 
placard  pressure.  NHTSA  declines  to 
adopt  this  recommendation  for  two 
reasons. 

First,  the  placard  pressure  provided 
by  the  vehicle  manufacturer  assumes 
loading  at  GVWR  and  also  takes  into 
consideration  ride,  handling,  and  other 
factors  for  safe  vehicle  operation.  Some 
manufacturers  also  include  a  certain 
amount  of  reserve  load  capacity  in  the 
event  that  the  tire  is  overloaded. 
Therefore,  when  tire  pressure  is  down  to 
25  percent  below  the  placard  pressure, 
it  is  not  necessarily  below  the  pressure 
that  is  needed  to  safely  carry  the  weight 
of  the  vehicle.  Moreover,  the  agency 
notes  that  the  calculations  in  the  Tire 
and  Rim  Association  (T&RA)  tables  are 
based  on  the  volume  of  air  in  the  tire, 
and  do  not  consider  differing 
performance  capabilities  of  different  tire 
materials  or  manufacturing  quality.^" 

Second,  consumers  are  currently  not 
familiar  with  using  the  T&RA  tables  to 
determine  the  correct  tire  inflation 
pressure  for  their  vehicles.  However, 
they  do  have  some  familiarity  with 
using  the  vehicle's  placard  pressure  to 
maintain  proper  inflation  pressures.  It 
would  be  counter-productive  to 
introduce  a  new  frame  of  reference  for 
consumers  to  use  at  this  time  unless 
there  are  compelling  reasons  to  do  so. 

The  agency  agrees  with  the  Alliance's 
statement  that  most  current  indirect 
TPMSs  are  not  able  to  detect  a  25 
percent  differential  from  placard 
pressure.  Of  the  indirect  "TPMSs 
evaluated  by  the  VRTC,  only  one  was 
capable  of  activating  the  warning  teUtale 
at  pressures  at  least  25  percent  b^low 
the  placard  pressure.**' 

Tne  agency  believes  that,  as  the 
technology  matures,  manufacturers  will 
be  able  to  improve  the  performance  of 
indirect  TPMSs.  TRW,  which 
manufactures  both  direct  and  indirect 
TPMSs,  stated  that  the  indirect  TPMSs 
currently  on  the  market  could  be 
improved  to  detect  a  25  percent 
differential  from  placard  pressure. 
However,  TRW  was  not  certain  that 
these  improvements  could  be  developed 
and  implemented  by  the  2003  effective 


^'Standard  No.  110  specifies  requirements  for 
tire  selection  to  prevent  tire  overloading. 


•"These  tables,  contained  in  the  T&RA  yearbook, 
establish  the  load  carrying  capacity  of  a  tire  at  a 
specific  inflation  pressure. 

»'  The  indirect  TPMS  is  manufactured  by 
Continental  Teves  for  the  BMW  M3.  In  the  testing, 
it  was  able  to  detect  when  one.  two  (only  if 
diagonally  opposite  each  other)  or  three  tires  were 
significantly  under-inflated. 


date  of  the  final  rule.  Sumitomo's 
comments  indicated  that  indirect 
TPMSs  would  be  able  to  detect  a  25 
percent  differential  in  inflation 
pressure.  Toyota  stated  that  its  next 
generation  of  indirect  TPMSs  would  be 
able  to  detect  a  20  percent  differential 
in  tire  pressure  by  monitoring  the 
resonance  frequency  as  well  as  the 
dynamic  radius  changes  of  the  tires. 
Again,  however,  Toyota  did  not  have  a 
timetable  for  the  introduction  of  this 
next  generation  of  indirect  TPMSs. 

Nevertheless,  the  fact  remains  that 
current  indirect  TPMSs  are  not  capable 
of  meeting  a  four-tire,  25  percent 
requirement.  Accordingly,  the  agency  is 
providing  two  compliance  options  in 
the  first  part  of  the  final  rule.^^ 

These  pptions  will  permit 
manufacturers  to  continue  to  use 
current  indirect  TPMSs  while  they 
continue  to  improve  those  systems.  The 
agency  notes  that,. for  vehicles  already 
equipped  with  ABS,  the  installation  of 
a  current  indirect  TPMS  is  the  least 
expensive  way  of  complying  with  the 
TPMS  standard.  Consumers  will  benefit 
from  the  resulting  cost  savings.  The 
choice  of  compliance  options  will  also 
give  manufacturers  the  flexibility 
needed  to  innovate  and  improve  the 
performance  of  the  indirect  TPMSs. 

NHTSA  notes  that  in  some  cases,  30 
percent  below  placard  pressure  will  be 
less  than  20  psi,  the  minimum 
activation  pressure  specified  for  P- 
metric  tires  in  Table  1.  For  example,  if 
a  tire's  placard  pressure  were  27  psi,  30 
percent  below  that  would  be  about  19 
psi.  This  final  rule  requires  the  TPMS  to 
activate  the  low  tire  pressure  telltale  at 
20  psi,  not  19  psi.  The  agency  has 
established  the  minimum  activation 
pressures  for  the  reasons  given  below. 
This  final  rule  requires  the  telltale  to  be 
activated  at  the  higher  of  the  pressure 
that  is  30  (or  25)  percent  below  the 
placard  pressure  or  the  minimum 
activation  pressure  in  Table  1, 
whichever  pressure  is  higher.  Thus,  if  a 
vehicle's  tires  have  a  placard  pressure 
below  28  psi,  and  the  manufacturer 
chooses  to  comply  with  the  one-tire,  30 
percent  option,  the  telltale  must  be 
activated  at  20  psi. 


"  As  noted  above,  the  first  part  of  this  final  rule 
covers  vehicles  manufactured  from  November  1 . 
2003  to  October  31,  2006.  During  this  period,  the 
rule's  requirements  will  be  phased  in  according  to 
the  following  schedule:  10  percent  of  a 
manufacturer's  affected  vehicles  the  first  year.  35 
percent  the  second  year,  and  65  percent  the  third 
year.  Beginning  November  1.  2006.  all  affected 
vehicles  will  have  to  be  equipped  with  a  TPMS. 
These  vehicles  will  have  to  comply  with  the 
requirements  in  the  second  part  of  this  final  rule. 
The  agency  will  issue  the  second  part  of  this  final 
rule  by  March  1.  2005. 
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The  agency  is  not  adopting  RMA's 
suggestion  to  change  the  minimum 
activation  pressures  for  P-metric 
standard  load  tires  from  20  to  22  psi  and 
for  P-metric  extra  load  tires  from  23  to 
22  psi.  As  noted  in  the  NPRM.  the 
agency  recently  tested  a  variety  of 
Standard  Load  P-metric  tires  at  20  psi 
with  100  percent  load  at  75  mph  for  90 
minutes  on  a  dynamometer.  None  of  the 
tires  failed.  This  leads  the  agency  to 
believe  that  warnings  provided  at  or 
above  that  level  will  give  drivers 
sufficient  time  to  check  and  re-inflate 
their  vehicles'  tires  before  the  tires  fail. 
Moreover,  in  a  different  TREAD  Act 
rulemaking,  the  agency  proposed  to 
upgrade  its  tire  standard.*'^  Part  of  this 


upgrade  would  require  tires  to  be  tested 
at  20  psi  under  load  and  speed 
conditions.  All  tires  would  be  required 
to  pass  this  test  after  completing  the 
proposed  endurance  test.  The  agency 
believes  these  proposed  tests  would 
ensure  that  tires  are  capable  of  operating 
safely  for  at  least  90  minutes  at  the 
minimum  activation  pressures  specified 
in  Table  1  of  this  final  rule.  Finally, 
RMA  provided  no  reason  for  this 
change.  The  agency  notes  that  until 
2001,  the  T&RA  tables  listed  20  psi  as 
the  minimum  acceptable  pressure  for 
Standard  Load  P-metric  tires.  The 
agency  does  not  know  why  this 
minimum  pressure  was  changed  to  22 
psi  in  the  2001  T&RA  tables. 


The  agency  is  adopting  RMA's 
suggestion  to  change  the  "Maximum 
Pressure"  heading  in  Table  1  to 
"Maximum  or  Rated  Pressure"  because 
light  truck  tires  do  not  have  maximum 
permissible  inflation  pressure  labeling 
requirements.  The  agency  is  also 
adopting  RMA's  suggestion  to  change 
the  rated  pressure  for  Load  Range  E  tires 
from  87  to  80  psi.  The  agency  is  also 
changing  the  corresponding  kPa  value 
from  600  to  550,  and  the  corresponding 
minimum  activation  pressure  from  350 
to  320  kPa  (51  to  46  psi). 

The  minimum  activation  pressures 
are  set  forth  in  the  following  table:  •»'» 


Table  1— Low  Tire  Pressure  Warning  Telltale— Minimum  Activation  Pressure 


Tire  type 


P-metric-Standard  Load 

P-metric-Extra  Load 

Load  Range  C  

Load  Range  D  

Load  Range  E 


Maximum  or  rated  Inflation 
pressure 


(kPa) 


240,  300,  or 

350 
280  or  340 
350 
450 
550 


(psi) 


35,  44.  or  51 

41  or  49 
51 
65 
80 


Minimum  activation  pres- 
sure 


(kPa) 


140 

160 
200 
260 
320 


(psi) 


20 

23 
29 
38 
46 


Moreover,  as  noted  above,  part  of  the 
Standard  No.  109  upgrade  would 
require  tires  to  be  tested  at  20  psi  under 
load  and  speed  conditions.  All  tires 
would  be  required  to  pass  this  test  after 
completing  the  proposed  endurance 
test.  The  agency  believes  these  proposed 
tests,  in  effect,  would  require  tires  to 
have  a  reserve  load. 

ii.  Nimiber  of  Tires  Monitored 

As  noted  above,  in  the  NPRM  the 
agency  proposed  two  alternatives:  the 
four-tire.  20  percent  alternative  and  the 
three-tire,  25  percent  alternative.  The 
agency  specified  only  three  tires  in  the 
three-tire,  25  percent  alternative  because 
currently  available  indirect  TPMSs  are 
not  able  to  detect  when  all  four  of  a 
vehicle's  tires  became  significantly 
under-inflated. 

Advocates,  ITRA,  and  RMA 
recommended  that  the  agency  require 
TPMSs  to  detect  when  all  four  of  a 
vehicle's  tires  become  significantly 
under-inflated.  RMA  argued  that  it  is 
very  likely  that  all  four  tires  will  lose  air 
pressure  at  a  similar  rate  and  become 
significantly  under-inflated  within  a  six- 
month  period. "^s  RMA  stated  that  drivers 
would  rely  heavily  on  TPMSs  for  tire 


pressure  maintenance,  which  will  make 
this  scenario  even  more  likely. 

The  Alliance  and  AIAM 
recommended  that  the  agency  require 
TPMSs  to  detect  significant  under- 
inflation  in  only  one  of  a  vehicle's  tires. 
The  Alliance  argued  that  TPMSs  are  not 
meant  to  replace  the  normal  tire 
maintenance  that  would  detect  pressure 
losses  due  to  natural  leakage  and 
permeation.  Rather,  TPMSs  are  designed 
to  detect  a  relatively  slow  leak  due  to  a 
serviceable  condition,  such  as  a  nail 
through  the  tread  or  a  leaky  valve  stem. 
Since  such  leaks  rarely  affect  more  than 
one  tire  simultaneously,  the  Alliance 
argued,  it  is  sufficient  to  require  TPMSs 
to  detect  only  one  significantly  under- 
inflated  tire. 

The  Alliance  also  claimed  that  if  the 
agency  required  that  more  than  one 
significantly  under-inflated  tire  be 
detected  simultaneously,  manufacturers 
would  not  be  able  to  use  an  indirect 
TPMS.  The  Alliance  stated  that  indirect 
TPMSs  look  at  wheel  speed  to  calculate 
relative  differences  in  the  size  of  the 
rolling  radii  of  the  four  wheels. 
However,  due  to  load  variances,  steering 
effects,  and  variations  in  tire 
characteristics,  differences  in  wheel 
speed  must  be  compared  between  tires 


"Docket  No.  NHTSA-ZOOO-801 1 .  The  NPRM 
was  published  at  67  FR  10049,  March  5,  2002. 


*•  NHTSA  notes  that  1  psi  equals  6.9  kPa.  The 
agency  has  rounded  the  English  conversions  to  the 
nearest  psi. 


r- 


on  opposite  sides  of  the  vehicle  for  the 
algorithm  to  reliably  identify  a  relative 
pressure  difference. 

TRW  stated  that  current  indirect 
TPMSs  could  be  improved  to  be  able  to 
detect  more  than  one  significantly 
imder-inflated  tire.  TRW  stated  that  this 
could  be  accomplished  by  adding  a 
direct  sensor  to  two  wheels,  one  on  each 
side  of  the  vehicle. 

NHTSA  agrees  with  the  Alliance's 
comment  that  TPMSs  should  not 
replace  normal  tire  maintenance.  The 
agency  also  accepts  the  Alliance's 
comment  that  most  current  indirect 
TPMSs  would  have  difficulty  detecting 
when  more  than  one  of  a  vehicle's  tires 
is  significantly  under-inflated.  As  noted 
above,  while  the  VRTC  found  that 
indirect  TPMSs  did  warn  the  driver 
when  one  tire,  two  tires  located 
diagonally  from  each  other,  and  three 
tires  were  significantiy  under-inflated, 
the  indirect  TPMSs  did  not  warn  the 
driver  when  all  four  of  a  vehicle's  tires, 
or  two  tires  on  the  same  axle  or  the 
same  side  of  the  vehicle,  were 
significantly  under-inflated. 

However,  the  agency  also  believes 
that  TPMSs  should  do  more  than  detect 
a  relatively  slow  leak  due  to  a 
$erviceable  condition.  There  are  other 


"5  RMA  slates  that  normal  air  pressure  loss  is 
approximately  1  to  2  psi  per  month. 
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reasonably  foreseeable  circumstances  in 
which  significant  under-inflation  may 
occur.  Further,  the  agency  believes  that 
many  drivers  \yill  rely  on  the  TPMS  to 
prompt  them  to  do  inflation  pressure 
maintenance.  As  noted  above,  data  from 
the  July  2001  BTS  omnibus  survey 
indicated  that  65  percent  of  drivers 
would  be  less  concerned  with  routinely 
maintaining  their  tire  pressure  if  their 
vehicle  were  equipped  with  a  TPMS. 
The  agency  has  data  indicating  that 
tires  typically  lose  about  1  psi  per 
month  due  to  natural  leakage  and 
permeation.  Although  all  four  of  a 
vehicle's  tires  probably  will  not  lose 
iressure  at  exactly  the  same  rate,  they 
vill  lose  some  pressure.  Thus,  it  is 
ikely  that  all  four  of  a  vehicle's  tires 
ivill  be  somewhat  under-inflated  at  any 
ime. 

According  to  data  from  the  February 
2001  NCSA  survey  detailed  above.  12' 
percent  of  passenger  cars  and  15.3 
percent  of  light  trucks  with  P-metric 
tires  had  at  least  two  tires  under-inflated 
by  at  least  25  percent;  5  percent  of 
passenger  cars  and  7.2  percent  of  light 
trucks  had  at  least  three  tires  under- 
inflated  by  at  least  25  percent;  and  2.8 
percent  of  passenger  cars  and  3.9 
percent  of  light  trucks  had  at  least  four 
tires  imder-inflated  by  at  least  25 
percent.  If  the  agency  adopted  the 
Alliance's  one-tire,  30  percent 
recommendation  permanently,  drivers 
of  some  vehicles,  e.g.,  those  equipped 
with  current  indirect  TPMSs,  would  not 
be  alerted  to  some  of  these  potentially 
dangerous  conditions.  While  these 
percentages  are  small,  when  applied  to 
the  entire  light  vehicle  fleet  (over 
200.000.000  vehicles),  these  percentages 
translate  into  about  7,000,000  vehicles 
having  all  four  tires  significantly  under- 
inflated  at  any  time. 

If  the  agency  adopted  the  Alliance's 
recommendation  permanently,  TPMSs 
would  only  be  required  to  detect  when 
one  of  a  vehicle's  tires  became  under- 
inflated  by  30  percent  or  more  below 
placard  pressure.  As  a  result,  TPMSs 
would  not  be  required  to  detect  many 
situations  involving  significant  under- 
inflation  in  the  real  world. 
Consequently,  the  agency  tentatively 
believes  that,  in  the  long-term,  the  four- 
tire.  25  percent  option  would  best  meet 
the  mandate  in  the  TREAD  Act  and  best 
serve  the  American  public. 

However,  as  noted  above  in  section 
VII.B.4.a.i..  "Threshold  Level  of  Under- 
inflation."  the  agency  wants  to  allow 
vehicle  manufacturers  to  use  current 
indirect  TPMS  in  the  short  run.  i.e., 
during  the  first  part  of  this  final  rule, 
and  to  give  them  additional  time  to 
improve  indirect  TPMSs  or  develop 
hybrid  TPMSs.  The  comments  fixim 


TRW.  Sumitomo,  and  Toyota  indicate 
that  current  indirect  TPMSs  can  be 
improved  (whether  by  monitoring  the 
resonance  frequency  of  tires  or  by 
creating  hybrid  systems)  to  detect  more 
than  one  significantly  under-inflated 
tire. 

To  reconcile  the  limitations  of  current 
indirect  TPMSs  with  the  agency's  belief 
that  such  systems  can  and  should  be 
improved  to  enhance  safety,  NHTSA  has 
decided  to  give  manufacturers  two 
compliance  options  during  the  first  part 
of  this  final  rule  period,  i.e.,  from 
November  1,  2003  through  October  31. 
2006.66 

b.  Option  One:  Four  Tires,  25  Percent 
Under-inflation 

Under  the  first  compliance  option,  a 
vehicle's  TPMS  must  warn  the  driver 
when  the  pressure  in  one  or  more  of  the 
vehicle's  tires,  up  to  a  total  of  four  tires, 
is  25  percent  or  more  below  the  vehicle 
manufacturer's  recommended  cold 
inflation  pressure  for  the  tires,  or  a 
minimum  level  of  pressure  specified  in 
the  standard,  whichever  pressure  is 
higher.  Vehicles  certified  to  this 
compliance  option  also  will  have  to 
comply  with  the  remainder  of  the 
performance  requirements,  discussed 
below  in  section  VII.B.5.,  "Other 
Requirements."  with  the  exception  of 
the  special  written  instructions  for 
vehicles  certified  to  the  one-tire.  30 
percent  compliance  option. 

This  compliance  option  is  limited  to 
light  vehicles  manufactiored  between 
November  1.  2003,  and  October  31. 
2006.  Light  vehicles  manufactured  after 
October  31.  2006  will  be  subject  to  the 
requirements  of  the  second  part  of  this 
final  rule,  which  the  agency  will 
publish  by  March  1.  2005.  The 
remainder  of  the  performance 
requirements,  except  for  the  special 
written  instructions  required  for 
vehicles  certified  to  the  one-tire.  30 
percent  compliance  option,  will  apply 
to  light  vehicles  manufactured  on  or 
after  November  1,  2003.  c.  Option  Two: 
One  Tire,  30  Percent  Under-Inflation 

Under  the  second  compliance  option, 
a  vehicle's  TPMS  must  warn  the  driver 
when  the  pressure  in  any  one  of  the 
vehicle's  tires  is  30  percent  or  more 
below  the  vehicle  manufacturer's 
recommended  cold  inflation  pressure 
for  the  tires,  or  a  minimum  level  of 
pressure  specified  in  the  standard, 
whichever  pressure  is  higher.**^  Vehicles 
certified  to  this  compliance  option  also 
will  have  to  comply  with  the  remainder 


■^The  agency  is  requiring  manufacturers  to 
irrevocably  select  the  option  to  which  they  will 
certify  their  vehicles. 

"'  As  noted  above,  the  minimum  levels  of 
pressure  are  the  same  for  both  compliance  options. 


of  the  performance  requirements, 
discussed  below  in  section  VII.B.5. 
"Other  Requirements,"  including  the 
special  written  instructions  for  vehicles 
certified  to  the  one-tire,  30  percent 
compliance  option. 

This  compliance  option  also  is 
limited  to  light  vehicles  manufactured 
between  November  1,  2003.  and  October 
31,  2006.  Light  vehicles  manufactured 
after  October  31.  2006  will  be  subject  to 
the  requirements  of  the  second  part  of 
this  final  rule,  which  the  agency  will 
publish  by  March  1.  2005.  The 
remainder  of  the  performance 
requirements,  except  for  the  special 
vmtten  instructions  requirement,  will 
apply  to  light  vehicles  manufactured  on 
or  after  November  1.  2003. 

d.  Special  Written  Instructions  for 
Option  Two  TPMSs 

In  the  NPRM.  the  agency  proposed 
that  the  vehicle  owner's  manual  provide 
an  image  of  the  TPMS  warning  telltale 
and  the  following  information,  in 
English: 

When  the  TPMS  warning  light  is  lit.  one 
of  your  tires  is  significantly  under-inflated. 
You  should  stop  and  check  your  tires  as  soon 
as  possible,  and  inflate  them  to  the  proper 
pressure  as  indicated  on  the  vehicle's  tire 
inflation  placard.  Driving  on  an  under- 
inflated  tire  causes  the  tire  to  overheat  and 
can  eventually  lead  to  tire  failure.  Under- 
inflation  also  reduces  fuel  efficiency  and  tire 
tread  life,  and  may  affect  the  vehicle's 
handling  and  stopping  ability. 

The  agency  also  proposed  to  allow 
each  vehicle  manufacturer,  at  its 
discretion,  to  provide  additional 
information  about  the  significance  of  the 
low  tire  pressure  warning  telltale  and 
description  of  corrective  action  that 
should  be  undertaken. 

The  Alliance  stated  that  it  was  not 
opposed  to  the  language  the  agency 
proposed.  However,  the  Alliance 
recommended  that  the  agency  include 
additional  language  addressing  inherent 
system  limitations,  owner/driver 
responsibility,  and  replacement  tires 
and  rims.  The  Alliance  did  not 
recommend  any  specific  language. 

NHTSA  is  accepting  this  Alliance 
comment.  The  agency  notes  that 
indirect  TPMSs  have  several  limitations, 
including  the  inability  to  detect  when 
all  four  tires,  and  other  combinations  of 
tires,  are  significantly  under-inflated.  In 
addition,  the  agency  notes  that  data 
from  the  July  2001  BTS  omnibus  survey 
indicate  that  65  percent  of  drivers 
would  be  less  concerned  to  a  great 
extent  or  a  ver>'  great  extent  with 
routinely  maintaining  their  tire  pressure 
if  their  vehicle  were  equipped  with  a 
TPMS.  This  substantial  shift  in  reliance 
from  routine  maintenance  to  TPMS 
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concerns  the  agency,  given  the 
performance  limitations  of  indirect 
TPMSs.  To  avoid  the  creation  of  a  false 
sense  of  security,  therefore,  the  agency 
is  requiring  vehicle  manufacturers  to 
provide  additional  information  on  the 
inherent  limitations  of  TPMSs.  if  the 
vehicle  is  certified  to  the  one-tire,  30 
percent  option.  The  additional 
information  must  immediately  follow 
the  general  written  instructions  for  all 
TPMSs,  specified  below,  and  read,  in 
English,  as  follows: 

Note:  The  TPMS  on  your  vehicle  will  warn 
•  you  when  one  of  your  tires  is  significantly 
under-inflated  and  when  some  combinations 
of  your  tires  are  significantly  under-inflated. 
However,  there  are  other  combinations  of 
significantly  under-inflated  tires  for  which 
your  TPMS  may  not  warn  you.  These  other 
combinations  are  relatively  common, 
accounting  for  approximately  half  the 
instances  in  which  vehicles  have 
significantly  under-inflated  tires.  For 
example,  your  system  may  not  warn  you 
when  both  tires  on  the  same  side  or  on  the 
same  axle  of  your  vehicle  are  significantly 
under-inflated.  It  is  particularly  important, 
therefore,  for  you  to  check  the  tire  pressure 
in  all  of  your  tires  regularly  and  maintain 
proper  pressure. 

5.  Other  Requirements 

a.  Time  Frame  for  Telltale  Illumination 

NHTSA  notes  that  in  the  NPRM  the 
agency  included  this  performance 
requirement  in  the  requirements  for  the 
low  tire  pressure  warning  telltale.  After 
reviewing  this  arrangement,  however, 
the  agency  has  decided  that  it  was 
confusing.  Thus,  in  the  regulatory  text 
of  this  final  rule,  the  agency  has  shifted 
this  performance  requirement  to  the 
section  of  the  regulatory  text  that 
specifies  requirements  for  TPMSs. 

In  the  ^4PKM,  the  agency  proposed 
that  the  warning  telltale  illuminate  not 
more  than  ten  minutes  after  a  tiie 
becomes  significantly  under-inflated. 

Advocates  supported  a  much  briefer 
time  period,  but  did  not  specify  a  time 
period.  Advocates  stated  thai  the  agency 
had  given  no  reason  for  a  ten-minute 
time  period.  RMA  stated  that  the  earlier 
the  driver  is  warned  the  better,  but  also 
did  not  specify  a  time  period. 

The  Alliance  stated  that  a  detection 
window  of  ten  minutes  likely  would  be 
problematical  for  indirect  TPMSs, 
which  require  different  detection  times 
at  different  speeds.  The  Alliance 
reconunended  that  the  detection 
requirement  be  changed  to  a  driving 
interval  of  ten  miles  (16  kilometers) 
instead  of  ten  minutes  to  accommodate 
indirect  TPMSs. 

According  to  data  from  the  tire 
industry,  85  percent  of  tire  pressme 
losses  are  slow  pressure  losses,  in  which 


it  takes  anywhere  from  several  minutes 
to  several  weeks  for  a  tire  to  become 
significantly  under-inflated.  The  other 
15  percent  of  tire  pressure  losses  are 
rapid  pressure  losses,  which  typically 
result  from  a  tire  being  punctured 
(without  the  puncturing  object 
becoming  embedded  in  the  tire)  or 
ruptured.  TPMSs  are  designed  to  alert 
the  driver  to  slow  pressure  losses,  not 
rapid  pressure  losses.  In  addition,  as 
noted  above,  all  of  the  tires  that  the 
agency  tested  for  endurance  at  20  psi  for 
90  minutes  passed.  Thus,  the  agency 
believes  that  ten  minutes  between  the 
time  that  a  tire  becomes  significantly 
under-inflated  and  the  time  that  the 
TPMS  illuminates  the  low  tire  pressure 
warning  telltale  will  provide  the  driver 
ample  time  to  take  corrective  action  and 
avoid  the  possibility  of  serious  tire 
degradation.  Accordingly,  the  agency  is 
not  adopting  Advocates'  suggestion  that  ' 
the  agency  shorten  the  time  fr-ame  for 
telltale  activation. 

The  agency  notes  that  the  test 
procediu'es  proposed  in  the  NPRM 
specified  a  test  speed  of  50  to  100  km/ 
h.  That  means  it  would  take  a  vehicle 
about  10  to  20  minutes  to  travel  the  16 
kilometers  proposed  by  the  Alliance. 
The  agency  also  notes  that  in  its  survey 
of  TPMSs,  NHTSA's  VRTC  found  that 
direct  TPMSs  could  illuminate  the 
warning  telltale  in  less  than  one  minute 
after  a  tire  became  significantly  under- 
inflated  (by  50  percent  under  placard 
pressure).  The  VRTC  also  found  that 
indirect  TPMSs  took  from  less  than  a 
minute  to  over  eight  minutes.  This  leads 
the  agency  to  believe  that  ten  minutes 
is  ample  time  for  both  direct  and 
indirect  TPMSs. 

Thus,  the  agency  is  not  adopting  the 
Alliance's  suggestion  that  the  agency 
change  the  detection  requirement  to  a 
driving  interval  of  ten  miles  instead  of 
ten  minutes. 

Accordingly,  for  the  four-tire,  25 
percent  option,  this  final  rule  requires 
that  the  TPMS  illvuninate  the  low  tire 
pressure  warning  telltale  not  more  than 
ten  minutes  after  the  inflation  pressure 
in  one  or  more  tires,  up  to  total  of  four 
tires,  is  25  percent  or  more  below  the 
placard  pressure,  or  a  minimiun  level  of 
pressure  specified  in  the  standard, 
whichever  pressure  is  higher.  For  the 
one-tire,  30  percent  option,  this  final 
rule  requires  that  the  TPMS  illuminate 
the  low  tire  pressure  wsuning  telltale 
not  more  than  ten  minutes  after  the 
pressure  in  one  tire  is  30  percent  or 
more  below  the  placard  pressure,  or  a 
minimum  level  of  pressure  specified  in 


the  standard,  whichever  pressure  is 
higher.**" 

b.  Duration  of  Warning 

•    NHTSA  notes  that  in  the  NPRM  the 
agency  included  this  performance 
requirement  in  the  requirements  for  the 
low  tire  pressure  warning  telltale.  After 
reviewing  this  arrangement,  however, 
the  agency  has  decided  that  it  was 
confusing.  Thus,  in  the  regulatory  text 
of  this  final  rule,  the  agency  has  shifted 
this  performance  requirement  to  the 
requirements  for  TPMSs. 

In  the  NPRM,  the  agency  proposed  to 
require  that  the  warning  telltale  be 
illuminated  as  long  as  any  of  the 
vehicle's  tires  remains  significantly 
under-inflated,  and  the  ignition  switch 
is  in  the  "On"  ("Run")  position, 
whether  or  not  the  engine  is  nmning. 
The  agency  also  proposed  that  the 
telltale  be  deactiVatable,  manually  or 
automatically,  only  when  all  of  the 
vehicle's  tires  cease  to  be  significantly 
under-inflated. 

Advocates  and  RMA  supported  this 
proposal.  Advocates  stated  that  if 
manual  disengagement  of  the 
illiuninated  telltale  were  permitted,  a 
driver  could  indefinitely  defer 
inspecting  and  correcting  a  significantly 
under-inflated  tire  simply  by  manually 
disengaging  the  telltale. 

Johnson  Controls.  Inc.  (JCI),  a 
manufacturer  of  both  direct  and  indirect 
TPMSs,  was  concerned  that  a  strict 
reading  of  NHTSA's  proposals  may 
preclude  a  driver's  ability  to  access 
other  information  when  the  significant 
under-inflation  telltale  is  activated 
within  a  multi-fimctional  console 
display.  JCI  argued  that  the  agency 
should  allow  sufficient  flexibility  to 
permit  the  vehicle  occupant  to  check 
other  information  on  a  multi-fimctional 
display  even  in  a  significant  imder- 
inflation  situation.  According  to  JCI. 
with  ciurent  center  displays  in  vehicles 
that  incorporate  a  TPMS  feature,  the 
owner  is  allowed  to  toggle  between 
features  on  the  display.  For  example,  on 
certain  current  tire  and  non-tire  specific 
displays  located  in  center  consoles,  the 
low  pressiue  display  will  persist  until 
the  vehicle  occupant  chooses  to  view 
another  display  (e.g.,  a  miles  to  empty 
display).  In  that  circumstance,  the  new 
display  will  remain  active  for  a  period 
of  60  seconds  and  then  the  pressing 
warning  will  be  redisplayed.  In  some 
instances,  the  redisplay  will  be 
accompanied  by  an  audible  warning.  JCI 
argued  that  as  long  as  alternative 
displays  are  selected  by  the  vehicle 
occupant  as  a  matter  of  conscious 


"■  As  noted  above,  the  minimuin  levels  of 
pressure  are  the  same  for  both  options. 


Federal  Register /Vol.  67.  No.  108 /Wednesday.  June  5.  2002 /Rules  and  Regulations  38729 


choice  and  are  of  sufficiently  short 
duration,  the  cautionary  function  of  the 
display  will  be  preserved.  Accordingly, 
fCI  recommended  amending  Section 
4.2.1(e)  to  read  as  follows: 

S4.2.1(e)  Can  be  deactivated,  manually  or 
lutomatically,  only  when  all  of  the  vehicle's 
tires  cease  to  be  significantly  under-inflated, 
3r  when  the  vehicle  occupant  chooses  to 
inew  another  feature  on  the  same  display 
)rovided  that  the  pressure  cautionary 
nessage  is  automatically  redisplayed  not 
nore  than  60  seconds  after  the  display  is 
;oggled  to  another  feature. 

The  Alliance  stated  that  the 
requirement  that  the  warning  telltale  be 
deactivated,  manually  or  automatically, 
only  when  all  of  the  vehicle's  tires  cease 
to  be  significantly  under-inflated 
requires  the  vehicle  to  "know"  that  all 
the  tires  have  ceased  to  be  significantly 
under-inflated.  This  would  prohibit  the 
use  of  indirect  TPMSs,  which  do  not 
measiu-e  actual  inflation  pressure,  and 
are  therefore  incapable  of  "knowing" 
when  the  tires  are  no  longer 
significantly  under-inflated.  This  is  the 
reason  indirect  TPMSs  come  with  a 
manual  re-calibration  capability — 
because  all  indirect  TPMSs  must  be 
"told"  that  repair,  rotation,  replacement, 
or  re-inflation  has  occurred. 

The  Alliance  also  noted  that  some 
vehicles  have  different  placard 
pressures  for  the  front  and  rear  tires.  For 
these  vehicles,  the  TPMS  warning 
caimot  be  fully  automated.  The  driver  or 
service  agent  must  manually  recalibrate 
the  TPMS  after  rotating  or  correctly 
inflating  the  tires.  For  these  reasons,  the 
Alliance  recommended  amending 
Section  4.2.1(d)  to  read  as  follows: 

S4.2.1(d)  Remains  activated  (continuously 
or  periodically)  until  automatically 
deactivated  when  all  of  the  vehicle's  tires 
cease  to  be  significantly  under-inflated  or 
until  manually  deactivated  in  accordance 
with  manufacturer's  instructions. 

NHTSA  is  not  adopting  JCI's 
suggestion  because  the  agency  does  not 
believe  the  driver  should  be  able  to 
temporarily  deactivate  the  warning 
telltale,  even  if  the  deactivation  can 
only  last  for  60  seconds.  The  agency 
does  not  normally  allow  warning 
telltales  to  be  temporarily  deactivated 
by  the  driver.  The  agency  also  believes 
that  the  warning  telltale  should  be 
separate  from  a  reconfigurable  display. 

However.  NHTSA  is  adopting  the 
Alliance's  suggestion  that  the  agency 
allow  the  warning  telltale  to  be 
manually  extinguished  in  accordance 
with  the  vehicle  manufacturer's 
instructions.  The  agency  agrees  with  the 
Alliance's  arguments.  An  indirect  TPMS 
cannot  "know"  when  a  tire  is  no  longer 
significantly  under-inflated  because  it 
does  not  actually  measure  inflation 


pressure.  An  indirect  TPMS  must  be 
told  that  the  significantly  under-inflated 
tire  has  been  re-inflated.  This  is  done 
with  a  manual  reset  button. 

The  agency  noted  in  the  NPRM  that 
a  reset  button  may  invite  human  error. 
For  example,  a  driver  may  accidentally 
press  the  reset  button  when  one  or  more 
of  the  vehicle's  tires  are  under-inflated, 
but  not  significantly  under-inflated. 
This  would  re-calibrate  the  system  so 
that  the  under-inflated  condition  would 
be  accepted  as  a  normal  variable.  The 
indirect  TPMS  then  would  not  be  able 
to  detect  4  significantly  under-inflated 
tire  until  one  or  more  tires  were  25 
percent  lower  than  it  already  was.  This 
could  also  occur  as  a  result  of  misuse, 
i.e.,  if  the  driver  simply  pressed  the 
reset  button  when  the  warning  telltale 
illiuninated.  The  telltale  would  be 
extinguished  without  the  driver  having 
taken  any  corrective  action. 

While  NHTSA  is  concerned  by  these 
potential  problems,  the  agency  notes 
that  indirect  TPMSs  must  have  a  reset 
button.  Moreover,  direct  TPMSs  need  a 
reset  button  under  certain 
circumstances.  For  example,  some 
vehicle  manufactiu-ers  specify  more 
than  one  placard  pressiue  for  a  vehicle's 
tires — one  applicable  when  the  vehicle 
is  lightly  loaded  and  another  when  the 
vehicle  is  at  maximiun  load.  If  a  manual 
reset  were  not  allowed,  then  the  direct 
system  would  not  know  that  the 
applicable  recommended  inflation 
pressure  had  changed. 

In  addition,  these  human  error 
problems  are  no  different  from  the 
driver  simply  ignoring  the  warning 
telltale  if  it  is  illuminated.  The  agency 
can  attempt  to  prevent  these  problems 
only  through  driver  education.  Thus, 
the  agency  will  allow  the  warning 
telltale  to  be  deactivated  manually  in 
accordance  with  the  vehicle 
manufacturer's  instructions. 

Accordingly,  the  agency  is  adding 
paragraph  S4.2.1(b)  to  the  requirements 
for  the  four-tire,  25  percent  option,  to 
read  as  follows: 

(b)  Continue  to  illuminate  the  low  tire 
pressure  warning  telltale  as  long  as  the 
pressure  in  any  of  the  vehicle's  tires  is  equal 
to  or  less  than  the  pressure  specified  in  (a), 
and  the  key  locking  system  is  in  the  "On" 
("Run")  position,  whether  or  not  the  engine 
is  running,  or  until  manually  reset  in 
accordance  with  the  vehicle  manufacturer's 
instructions. 

The  requirement  for  the  one-tire,  30 
percent  option  is  slightly  different 
because  under  that  option  the  TPMS 
only  has  to  be  able  to  detect  when  one 
tire  is  30  percent  or  more  below  the 
placard  pressure.  Accordingly,  the 
agency  is  adding  paragraph  S4.2.2(b)  to 


the  requirements  for  the  one-tire,  30 
percent  option,  to  read  as  follows: 

(b)  Continue  to  illuminate  the  low  tire 
pressure  warning  telltale  as  long  as  the 
pressure  in  that  tire  is  equal  to  or  less  than 
the  pressure  specified  in  (a),  and  the  key 
locking  system  is  in  the  "On"  ("Run") 
position,  whether  or  not  the  engine  is 
running,  or  until  manually  reset  in 
accordance  with  the  vehicle  manufacturer's 
instructions. 

c.  Temporary  Disablement 

The  Alliance  noted  that  TPMSs  might 
be  disabled,  deliberately  or  by  default, 
imder  certain  conditions.  For  example, 
TPMSs  could  be  disabled  on  four- 
wheel-drive  applications  whenever  the 
vehicle  is  operated  in  "4WD  Lo"  mode, 
typically  during  off-road  use,  or  under 
very  poor  road  conditions.  The  Alliance 
noted  that  most  manufacturers  of  four- 
wheel-drive  vehicles  recommend  that 
the  tfres  be  deflated  to  a  lower  pressure 
diu-ing  certain  conditions  of  off-road 
use.  A  TPMS  calibrated  to  a  threshold 
appropriate  for  on-road  use  would 
otherwise  provide  an  unnecessary 
warning  imder  this  special  condition. 
The  Alliance  also  stated  that  certain 
types  of  all-wheel-drive  vehicles  that 
selectively  lock  the  differential  under 
specific  operating  conditions  typically 
disable  the  TPMS  under  these 
conditions.  The  Alliance  concluded  that 
such  selective  disablement  is 
inconsequential  to  safety,  as  vehicles 
operating  under  such  conditions  are 
generally  moving  at  relatively  slow 
speeds  where  low  tire  pressure  is  not  a 
significant  safet>'  concern. 

The  Alliance  also  stated  that  TPMSs 
may  be  temporarily  disabled  or  reduced 
in  detection  sensitivity  by  default  due  to 
technical  limits  on  system  capability. 
For  example,  indirect  TPMSs  are  not 
capable  of  operating  normally  on  rough 
roads,  or  at  very  high  speeds  (i.e.,  above 
75  mph)  where  the  high  centrifugal 
force  prevents  accurate  detection  of 
differences  in  rolling  radius.  Direct 
TPMSs  are  not  capable  of  operating 
when  radio  frequency  interference 
disrupts  the  transmission  of  sensor 
signds  between  the  wheel  sensors  and 
the  receiver,  or  when  a  tire  without  a 
sensor  (such  as  a  temporary  spare)  is 
installed  on  the  vehicle. 

NHTSA  has  decided  to  prohibit  any 
control  that  automatically  disables  the 
TPMS  under  any  condition.  The  agency 
normally  does  not  allow  safety  systems 
to  be  disabled,  and  the  Alliance  has 
provided  no  good  reason  for  allowing 
the  TPMS  to  be  disabled.  If  drivers 
lower  their  tire  pressure  before  off-road 
driving,  and  the  low  tire  pressure 
warning  telltale  illuminates,  it  will 
serve  as  a  reminder  to  the  drivers  to  re- 


38730         .Federal  Register /Vol.  67,  No.  108 /Wednesday,  June  5.  2002 /Rules  and  Regulations 


inflate  their  tires  before  returning  to  the 
road.  The  agency  does  not  believe  that 
drivers  will  be  inconvenienced  if  the 
telltale  illuminates  while  they  are 
driving  off-road.  Moreover,  the  Alliance 
indicated  that  drivers  may  also  shift  into 
"4WD-Lo"  while  driving  on  very  poor 
road  conditions.  Since  tire  under- 
inflation  plays  a  role  in  vehicle 
handling  and  stability,  the  agency 
believes  that  it  is  especially  important 
that  the  TPMS  be  functioning  when  the 
vehicle  is  being  driven  on  poor  road 
conditions. 

Finally,  the  agency  notes  that  all 
technology  has  limitations,  and  there 
may  be  situations  in  which  the  TPMS 
may  not  function  properly.  The  agency 
considered  those  situations  in 
specifying  the  test  conditions  and 
procedures  in  this  standard.  The  agency 
will  not  perform  compliance  tests  imder 
any  conditions  or  procediues  that 
woiUd  prevent  TPMSs  from  functioning 
properly. 

d.  System  Calibration 

In  the  NPRM.-the  agency  noted  that 
most  indirect  TPMSs  need  time  to 
calibrate  the  system,  i.e.,  to  "learn"  the 
variables  associated  with  distirict  tire 
types  imder  varying  driving  conditions. 
In  its  survey  of  current  TPMSs,  the 
VRTC  found  that  the  four  indirect 
TPMSs  it  evaluated  took  anywhere  from 
several  minutes  to  several  hours  to 
calibrate.  This  calibration  is  necessary 
when  a  vehicle  is  driven  for  the  first 
time  (i.e.,  when  it  is  new),  when  the 
pressiu^  in  a  tire  is  changed,  and  when 
the  tires  are  rotated  or  replaced.  Diuing 
the  calibration  mode,  an  indirect 
TPMS's  ability  to  monitor  tire  pressiue 
is  severely  limited.  Thus,  if  one  or  more 
tires  became  significantly  under-inflated 
while  the  system  was  calibrating,  the 
driver  might  not  be  alerted. 

The  agency  did  not  propose  in  the 
NPRM  that  the  TPMS  indicate  to  the 
driver  that  the  system  is  in  calibration 
mode.  However,  in  the  proposed  test 
procedures,  the  agency  specified  that 
the  vehicle  be  driven  for  20  minutes  to 
allow  for  system  calibration.  Thus,  in 
effect,  the  agency  required  that  TPMSs 
be  able  to  calibrate  within  20  minutes  of 
driving. 

The  Alliance  recommended  that  the 
agency  allow  manufacturers  to  provide, 
but  not  require,  a  calibration 
notification  featiue.  The  Alliance  stated 
that  recalibration  generally  takes  place 
after  the  driver  inflates  the  tires  to  the 
correct  pressure.  The  driver  then  would 
be  aware  that  calibration  was  taking 
place.  The  Alliance  also  argued  that  the 
likelihood  of  another  significantly 
under-inflated  tire  occurring  during  the 


recalibration  time  frame  is  extremely 
low. 

TRW  recommended  that  the  agency 
not  require  indirect  TPMSs  to  indicate 
that  they  are  in  calibration  mode.  TRW 
stated  that  this  feature  would  not  be 
necessary  with  direct  TPMSs  because 
they  do  not  require  cafibration. 

The  agency  has  decided  not  to  require 
that  the  TPMS  indicate  when  it  is  in 
calibration  mode.  The  agency  notes  that 
calibration  is  necessary  only  for  indirect 
TPMSs,  and  then  it  is  necessary  only 
when  a  vehicle  is  driven  for  the  first 
time,  when  the  pressure  in  a  tire  is 
changed,  and  when  the  tires  are  rotated 
or  replaced.  These  are  all  times  when 
significant  under-inflation  due  to  a  slow 
leak  should  not  be  a  problem.  At  these 
times,  the  tires  either  will  be  new  or 
will  have  been  checked.  In  addition,  the 
agency  notes  that  the  driver  is  not  able 
to  take  any  action  when  given  an 
indication  of  system  calibration.  For 
these  reasons,  the  agency  does  not 
believe  that  a  calibration  indication 
feature  would  provide  any  safety 
benefits.  However,  if  manufacturers 
wish  to  provide  a  calibration 
notification  featvue,  they  are  free  to  do 
so.  The  agency  is  not  prohibiting  such 
a  feature. 

e.  Replacement  Tires 

In  the  NPRM,  the  agency  proposed  to 
require  that  each  TPMS  be  able  to 
function  properly  when  any  of  the 
vehicle's  original  tires  or  rims  are 
replaced  with  any  optional  or 
replacement  tire  or  rim  of  the  size(s) 
recommended  for  use  on  the  vehicle  by 
the  vehicle  manufacturer. 

RMA  supported  the  agency's 
proposal.  Advocates  recommended  that 
the  agency  require  TPMSs  to  function 
properly  with  all  replacement  tires  and 
rims,  regardless  of  size. 

The  Alliance  recommended  that  the 
agency  require  TPMSs  to  function 
properly  only  with  those  tires  and  rims 
offered  as  original  or  optional 
equipment  by  the  vehicle  manufacturer. 
The  Alliance  stated  that  there  are  a  large 
number  of  replacement  brands  and 
types  of  tires  and  rims  with  different 
dynamic  rolling  radii,  size*variations, 
load  variations,  and  temperature 
characteristics.  The  Alliance  argued  that 
since  vehicle  manufacturers  do  not 
control  tire  compliance  for  aftermarket 
tires  and  rims,  they  cannot  guarantee 
that  the  TPMS  will  work,  or  will  work 
with  the  same  level  of  precision,  in  all 
cases. 

JCI  requested  that  the  agency  clarify 
that  it  was  not  requiring  TPMSs  to 
function  when  custom  tires  and  rims 
not  recommended  by  the  vehicle 
manufacturer  are  installed  on  the 


vehicle.  JCI  stated  that  both  indirect 
TPMSs  (because  of  tire  diameter 
changes  and  different  tire  pressure 
thresholds)  and  direct  TPMSs  (because 
of  the  potential  inability  to  install  and 
operate  the  transmitter)  are 
compromised  by  such  installations. 
The  Specialty  Equipment  Market 
Association  (SEMA)  claimed  that  the 
proposed  rule  would  have  a  major  effect 
on  business  that  sell  aftermarket  tires 
and  rims.  SEMA  was  concerned  that  the 
rule  could:  (1)  Disallow  aftermarket 
equipment  that  does  not  match  the 
vehicle  manufacturer's 
recommendations;  (2)  fail  to  require 
manufacturers  to  implement  the  TPMS 
in  a  manner  that  allows  reprogranuning 
by  aftermarket  installers;  (3)  fail  to 
require  that  vehicle  manufacturers 
design  tire  pressure  sensors  to  be 
compatible  with  aftermarket  tire  and 
wheel  combinations  and  standardized 
commimication  protocols  to  ensure  that 
aftermarket  sensors  are  compatible  with 
OEM  systems;  (4)  fail  to  direct 
consumers  to  inflate  the  tire  to  the 
pressing  for  the  specific  wheel  and  tire 
combination  in  use;  and  (5)  render 
servicing  by  independent  repair 
facilities  more  difficult. 

In  this  final  rule,  the  agency  is 
requiring  that  each  TPMS  meet  the 
requirements  of  the  standard  when  any 
of  the  vehicle's  original  tires  are 
replaced  with  any  optional  or 
replacement  tire  of  the  size(s) 
recommended  for  use  on  the  vehicle  by 
the  vehicle  manufacturer  and  installed 
on  the  original  rims.  This  requirement  is 
the  same  for  TPMSs  complying  with  the 
four-tire,  25  percent  option  or  the  one- 
tire,  30  percent  option. 

The  agency  is  not  requiring  that 
TPMSs  meet  the  requirements  of  the 
standard  when  any  of  the  vehicle's 
original  rims  are  replaced  with  any 
optional  or  replacement  rim  of  the  size 
.  recommended  for  use  on  the  vehicle  by 
the  vehicle  manufacturer.  The  agency 
notes  that  since  most  direct  TPMS 
sensors  are  mounted  on  the  rim,  the  rim 
must  be  of  a  design  that  will 
accommodate  the  sensor.  Some 
aftermarket  rims  may  be  the  same  size 
as  the  original  rim,  but  have  a  design 
that  will  not  accommodate  a  TPMS 
sensor.  Thus,  the  agency  does  not 
believe  that  requiring  TPMSs  to  work 
with  all  replacement  rims  of  the  same 
size  recommended  for  use  by  the 
vehicle  manufacturer  is  feasible. 

However,  the  agency  does  believe  that 
requiring  TPMSs  to  work  with  all 
replacement  tires  of  the  same  size 
recommended  by  the  vehicle 
manufacturer  is  feasible.  The  agency 
notes  that  while  tires  may  have  different 
designs,  they  are  basically  designed  to 
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meet  tire  industry  standards.  The 
agency  also  notes  that  aftermarket  direct 
TPMSs  currently  are  available  on  the 
market.  These  TPMSs  necessarily  must 
be  able  to  function  regardless  of  the 
brand  of  tire.  Moreover.  RMA  supported 
the  agency's  proposal  to  require  TPMSs 
to  work  with  all  replacement  tires  of  the 
same  size  or  size  recommended  by  the 
vehicle  manufacturer.  RMA  did  not 
state  that  this  would  be  impossible  due 
to  differences  in  tire  brands. 

The  agency  emphasizes  that  this 
requirement  only  applies  to  replacement 
tires  that  are  of  a  size  recommended  for 
use  on  the  vehicle  by  the  vehicle 
manufacturer.  It  does  not  apply  to  any 
tires  of  a  size  not  recommended  for  use 
on  the  vehicle  by  the  vehicle 
manufacturer.  If  a  tire  retailer  or  repair 
business  installs  these  tires  on  a  vehicle, 
neither  this  final  rule  nor  the  statute 
under  which  it  is  issued  requires  the 
vehicle's  TPMS  to  continue  to  meet  the 
requirements  of  the  final  rule. 

NHTSA  notes  that  49  U.S.C.  30122 
prohibits  manufacturers,  distributors, 
dealers,  and  motor  vehicle  repair 
businesses  from  knowingly  making 
inoperative  any  part  of  a  device  or 
element  of  design  installed  on  or  in  a 
motor  vehicle  or  motor  vehicle 
equipment  in  compliance  with  an 
applicable  Federal  motor  vehicle  safety 
standard.  The  agency  has  determined 
that  if  such  a  business  installed  on  a 
vehicle  aftermarket  rims  that  are  not 
identical  to  the  original  rims,  or  tires 
that  are  not  of  the  same  size 
recommended  for  use  on  the  vehicle  by 
the  vehicle  manufacturer,  the  business 
would  not  violate  the  make  inoperative 

Provision.  However,  if  such  a  business 
nowingly  renders  a  vehicle's  TPMS 
inoperative  while  rotating  the  vehicle's 
tires  or  installing  tires  that  are  of  the 
same  size  recommended  for  use  on  the 
vehicle  by  the  vehicle  manufacturer, 
and  does  not  repair  the  TPMS,  the 
business  has  violated  the  make 
inoperative  provision. 

f.  Monitoring  of  Spare  Tire 

In  the  NPRM,  the  agency  did  not 
propose  that  the  TPMS  be  required  to 
monitor  the  pressure  in  the  spare  tire 
because  NHTSA  does  not  require 
vehicles  to  be  equipped  with  a  spare 
tire. 

Advocates  and  RMA  reconunended 
that  the  agency  require  TPMSs  to 
monitor  a  vehicle's  spare  tire.  RMA 
argued  that  the  spare  tire  should  be 
monitored  to  ensure  its  functionality,  if 
and  when  it  is  needed.  Advocates 
stated,  "Vehicle  owners  chronically 
neglect  to  maintain  minimal  air  pressure 
in  spare  tires."  However,  Advocates  did 


not  provide  any  evidence  to  support  its 
position. 

The  Alliance  recommended  that  the 
agency  require  TPMSs  to  monitor  only 
matching,  full-size  spare  tires,  and  only 
when  they  are  installed  on  the  vehicle 
(i.e.,  not  while  they  are  stowed).  The 
Alliance  stated  that  temporary-use  spare 
tires,  including  full-size,  non-matching 
and  compact  spare  tires,  are  not 
intended  to  be  part  of  the  normal  tire 
rotation  cycle  for  the  vehicle.  Because 
these  temporary-use  spare  tires  degrade 
the  esthetic  appearance  or  have  speed 
and  distance  limitations,  vehicle  owners 
normally  replace  them  quickly.  Thus, 
the  Alliance  recommended  that  the 
agency  not  require  TPMSs  to  monitor 
teinporary-use  tires,  whether  stowed  or 
installed  on  the  vehicle.  However,  the 
Alliance  recommended  that  the  agency 
require  the  TPMS  to  monitor  a 
matching,  full-size  spare  tire  when  it  is 
installed  on  the  vehicle. 

The  agency  has  decided  not  to  require 
TPMS  to  monitor  the  spare  tire,  either 
when  the  tire  is  stowed  or  when  it  is 
installed  on  the  vehicle,  for  several 
reasons. 

First,  temporary-use  tires  are  not 
intended  to  be  used  on  the  road  for  long 
periods  of  time.  The  agency  also  notes 
that  compact  spare  tires  pose  problems 
for  both  direct  and  indirect  TPMSs.  A 
compact  spare  requires  much  a  higher 
inflation  pressure  and  a  different 
warning  threshold.  A  compact  spare  is 
also  much  smaller,  and  thus  has  a 
smaller  rolling  radius,  than  original 
tires.  This  could  cause  an  indirect 
TPMS  to  give  a  false  warning. 

Second,  drivers  know  when  a 
temporary-Use  spare  tire  has  been 
installed  on  the  vehicle,  and  they  know 
that  the  tire  is  intended  for  temporary- 
use  only.  The  agency  believes  that  most, 
if  not  all,  drivers  will  have  such  spare 
tires  replaced  as  quickly  as  possible.  For 
these  reasons,  the  agency  is  not 
requiring  the  TPMS  to  monitor 
temporary-use  spare  tires,  including 
compact  spares  and  non-matching,  full- 
size  temporary  tires. 

Notwithstanding  the  Alliance's 
comment,  the  agency  does  not  believe 
that  matching,  full-size  spare  tires  need 
be  monitored,  even  though  such  tires 
may  be  used  in  the  tire  rotation.  The 
agency  has  no  data  indicating  how 
many  vehicles  are  provided  with  a 
matching,  full-size  spare  tire.  In 
addition,  the  agency  is  concerned  that 
requiring  the  TPMS  to  monitor  the  spare 
tire  would  add  to  the  cost  of  the  rule 
significantly  because  vehicle 
manufacturers  would  have  to  provide  an 
additional  pressure  sensor  (in  the  case 
of  a  direct  TPMS)  and  a  matching  rim, 
with  little,  if  any,  safety  benefit.  Finally, 


the  agency  is  concerned  that  requiring 
this  would  provide  a  disincentive  to 
vehicle  manufacturers  to  provide 
vehicles  with  matching,  full-size  spare 
tires. 

g.  Temperature  Compensation 

In  the  NPRM,  the  agency  noted  that 
when  a  vehicle  is  being  driven,  the 
temperature  in  its  tires  increases.  The 
increased  temperatiue  causes  increases 
in  the  inflation  pressure  of  the  tires.^" 
This  phenomenon  could  impact  the 
ability  of  a  TPMS  to  measure  or 
calculate  the  cold  inflation  pressure  in 
a  tire  accurately.  A  temperature 
compensation  feature  in  a  TPMS 
compensates  for  the  increased  inflation 
due  to  temperature  increases. 

It  is  possible  that,  without 
temperature  compensation,  the  low  tire 
pressure  warning  telltale  could  be 
extinguished  due  to  the  increase  in  tire 
pressure  experienced  diu-ing  normal 
driving.  For  instance,  if  a  vehicle's  tires 
became  significantly  under-inflated 
overnight,  while  the  vehicle's  tires  were 
cold,  the  low  tire  pressure  warning 
telltale  would  be  illuminated.  However, 
if  the  driver  did  not  re-inflate  the 
vehicle's  tires,  the  temperature  of  the 
tires,  and  thus  the  inflation  pressure, 
would  increase  during  normal  driving. 
This  could  cause  the  telltale  to  be 
extinguished. 

In  addition,  large  fluctuations  in  the 
ambient  temperature  could  result  in  the 
low  tire  pressure  warning  telltale's 
being  activated  on  vehicles  during 
ignition,  and  then  automatically  de- 
activated, if  the  vehicle  has  that 
capability,  after  the  vehicle  has  been 
driven  for  a  while  and  the  temperature 
(and  thus  the  pressure)  in  a  tire 
increases. 

NHTSA  did  not  propose  that  TPMSs 
have  a  temperature  compensation 
feature.  The  agency  believed  that  such 
a  feature  would  add  to  the  cost  of  the 
proposed  standard  and  that  indirect 
TPMSs  would  not  be  able  to  meet  such 
a  requirement.  NHTSA  did.  however, 
request  comments  on  whether  such  a 
feature  should  be  required. 

The  Alliance  commented  that  indirect 
TPMSs  do  not  require  temperature 
compensation  because  temperature 
variances  are  accounted  for  naturally  in 
the  rolling  radii  of  the  tires.  Moreover, 
increases  in  temperature,  and  thus  in 
pressure,  affect  all  of  a  vehicle's  tires 
equally.  Thus,  the  pressure  in  all  four 


*^  The  actual  lire  pressure  increase  due  to  heat 
appears  to  depend  on  several  factors,  including 
whether  the  tire  is  imder-inflated  to  start  with,  the 
load  on  the  tire,  and  how  much  braking  has 
occurred  recently-  The  agency  believes  that  the 
maximum  increase  in  lire  pressure  due  to  increased 
temperature  is  4  psi. 
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tires  increases  similarly  and  does  not 
affect  an  indirect  TPMS's  calculation  of 
tire  pressure. 

The  Alliance  also  stated  that  direct 
TPMSs  may  employ  temperature 
compensation  to  prevent  nuisance 
warnings.  The  Alliance  recommended 
that  the  agency  not  require  temperature 
compensation  because  good  engineering 
practices  and  concern  for  customer 
satisfaction  (i.e.,  by  preventing  nuisance 
warnings)  will  compel  this  feature 
where  needed,  regardless  of  regulation. 

Advocates  and  the  EC  recommended 
that  the  agency  require  temperatine 
compensation.  Advocates  stated  that 
temperature  compensation  is  crucial  not 
only  to  reliable  operation  of  TPMSs  in 
providing  accurate  detection  and 
notification  of  low  pressure  conditions 
in  tires,  but  also  to  ensure  that  TPMSs 
.  provide  positive  feedback  and 
confidence  among  vehicle  operators  as 
meaningful  indicators  of  incipient  safety 
problems  which  require  rapid  attention. 
Advocates  expressed  concerned  that 
without  temperature  compensation,  the 
low  tire  pressine  warning  telltale  would 
activate  and  de-activate  with 
temperat\ire,  and  corresponding 
pressure,  increases.  Advocates  believed 
this  would  encourage  drivers  to  ignore 
the  warning  telltale.  The  EC  suggested 
that  temperatine  compensation  might  be 
necessary  to  ensme  the  reliability  and 
accuracy  of  TPMSs. 

NHTSA  has  decided  not  to  address 
this  in  this  new  standard.  As  noted  in 
the  Alliance  conmients,  indirect  TPMSs 
do  not  need  temperature  compensation. 
For  direct  TPMSs,  the  agency  believes 
that  it  is  appropriate  to  allow  flexibility 
to  address  issues  like  these,  particularly 
in  the  early  stages  of  a  technology  like 
TPMS.  If  real-world  experience  shows 
that  the  public  is  getting  nuisance 
warnings,  the  agency  will  revisit  this 
issue. 

h.  Low  Tire  Pressine  Warning  Telltale 

The  performance  requirements  for  the 
low  tire  pressure  warning  telltale 
discussed  below  are  the  same  for  both 
the  four-tire,  25  percent  option  and  the 
one-tire,  30  percent  option. 

i.  Color 

In  the  NPRM,  the  agency  proposed  to 
require  that  the  color  of  the  warning 
telltale  be  yellow.  The  agency  received 
several  comments  on  this  issue. 

Advocates  recommended  that  the 
agency  require  the  color  to  be  red. 
Advocates  stated  that  a  number  of 
ciurent  lighted  warning  telltales 
providing  status  information  to  driver  of 
vehicle  operating  systems  [e.g.,  brake 
systems  and  engine  oil)  use  red  lamps. 
Advocates  argued  that,  in  most  cases,  an 


imminent  safety  hazard  is  not  present 
when  these  warning  lamps  are 
illuminated,  yet  their  color  is  red. 
Advocates  also  argued  that  the  low  tire 
pressure  warning  telltale  would  alert 
drivers  about  the  existence  of  a 
potentially  dangerous  situation  that 
needs  rapid  correction.  Advocates  stated 
that  a  red  lamp  would  convey  this 
urgency  to  drivers  better  than  a  yellow 
lamp. 

The  Alliance  agreed  that  yellow  is  the 
appropriate  color  for  the  warning 
telltale.  However,  the  Alliance 
recommended  that  if  a  manufacturer 
chooses  to  imbed  the  warning  telltale  in 
a  reconfiginable  display,  the  telltale  be 
excluded  from  the  yellow  color 
requirement.  The  Alliance  argued  that 
the  changing  appearance  of  the  display 
would  serve  the  purpose  of  drawing  the 
driver's  attention  to  the  warning,  which 
is  otherwise  accomplished  by  lighting  a 
lamp. 

The  agency  is  not  adopting 
Advocates'  suggestion.  "The  use  of  the 
color  red  for  telltales  is  usually  reserved 
for  telltales  warning  of  an  imminent 
safety  hazard.  The  brake  systems 
warning  telltale  is  required  to  be  red 
because  a  failure  in  a  vehicle's  brake 
system  results  in  an  imminent  safety    , 
hazard  that  requires  inunediate 
attention.  The  agency  does  not  believe 
that  a  significantly  imder-inflated  tire 
represents  an  imminent  safety  hazard. 
As  noted  above,  the  agency  has  tested  a 
variety  of  tires  at  20  psi,  the  minimum 
activation  pressine  for  the  warning 
telltale,  for  90  minutes.  None  of  the  tires 
failed.  In  addition,  as  noted  above,  the 
agency  will  propose  to  test  all  Standard 
Load  P-metric  tires  at  20  psi  under  load 
and  speed  conditions  for  90  minutes 
after  they  imdergo  a  stringent  endurance 
test.  This  proposal  was  included  in  the 
agency's  NPRM  to  upgrade  its  tire 
standard.''"  The  agency  believes  that 
these  tests  will  ensure  that  tires  will  be 
able  to  operate  safely  for  at  least  90 
minutes  at  the  minimum  activation 
pressures  specified  in  this  standard. 
Moreover,  the  agency  notes  that  since 
most  Standard  Load  P-metric  tires  have 
a  placard  pressme  of  at  least  30  psi,  the 
warning  telltale  will  have  to  illuminate 
at  a  pressure  above  the.  minimum 
activation  pressme.  Accordingly,  the 
agency  concludes  that  yellow  is  the 
appropriate  color  because  it  conveys  the 
message  that  the  driver  can  continue 
driving,  but  shoidd  check  and  adjust  the 
tire  pressure  at  the  earliest  opportunity. 

NHTSA  is  also  not  adopting  the 
Alliance's  suggestion.  The  agency  notes 
that  reconfigurable  displays  can  be 


reconfigured  by  the  driver.  The  driver 
might  reconfigure  the  display  to  not 
show  the  tire  pressure  for  hours,  days, 
or  weeks  at  a  time.  Thus,  if  the  low  tire 
pressure  warning  telltale  were 
imbedded  in  the  reconfigurable  display, 
the  driver  might  not  be  alerted  to  the 
existence  of  a  significantly  under- 
inflated  tire.  The  agency  has  no 
objection  if  manufactiners  wish  to  use  a 
reconfigurable  display  to  display 
individual  tire  pressure.  However,  the 
agency  does  not  believe  the  telltale  itself 
should  be  imbedded  in  a  reconfigurable 
display.^^  Thus,  the  agency  is  not 
adopting  the  Alliance's  suggestion  that 
the  agency  exclude  reconfigurable 
displays  from  the  color  requirement. 

ii.  Symbol 

La  the  NPRM,  the  agency  proposed 
three  symbols  for  the  low  tire  pressvue 
warning  telltale.  The  first  was  an  image 
of  the  vehicle  with  lamps  located  at  the 
image's  tires  to  indicate  which  tire  is 
significantly  under-inflated.  The  agency 
noted  that  such  an  image,  with  lamps 
aroimd  the  image  that  illiuninate  when 
there  is  a  problem  (e.g.,  an  incompletely 
closed  door)  in  that  area,  is  already  built 
into  the  dashboard  of  some  vehicles. 
Thus,  the  agency  proposed  that  this 
image,  with  lamps  at  the  image's  tires  to 
indicate  which  tire  is  significantly 
imder-inflated,  be  required  if  a  vehicle 
manufacturer  provides  a  display  that 
identifies  which  tire  is  significantly 
under-inflated. 

The  agency  received  no  comments 
opposing  the  use  of  this  image.  Thus, 
the  final  rule  requires  the  use  of  this 
image,  with  lamps  at  the  image's  tires  to 
indicate  which  tire  is  significantly 
under-inflated,  if  a  vehicle  manufacturer 
provides  a  display  that  identifies  which 
tire  is  significantly  under-inflated. 

In  addition  to  the  vehicle  image,  the 
agency  proposed  a  choice  between  two 
symbols  for  TPMSs  that  do  not  inform 
the  driver  which  tire  is  significantly 
under-inflated.  The  first  was  developed 
by  the  International  Organization  for 
Standardization  (ISO).  It  is  used  to 
identify  tire  malfunctioning  and  is 
currently  used  in  some  vehicles  with 
TPMSs.  The  second  was  a  symbol  of  a    . 
low  tire  developed  by  the  agency.  All 
three  symbols  are  set  out  below: 

BILUNG  CODE  4910-59-P 


'"Docket  No.  NHTSA-2000-8011.  The  NPRM 
was  published  at  67  FR  10049.  MdTch  5.  2002. 


,"  To  prevent  the  telltale  from  being  installed  in 
a  reconfigurable  display,  the  agency  is  requiring 
that  the  telltale,  once  illuminated,  remain 
illuminated  until  automatically  extinguished  when 
all  of  the  vehicle's  tires  cease  to  be  significantly 
under-inflated  or  until  manually  extinguished  in 
accordance  with  the  vehicle  manufacturer's 
instructions. 
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ISO  Symbol 


NHTSA  Low  Tire  Symbol 


Vehicle  Symbol  Indicating  Which  Tire  Is  Significantly  Under-Inflated 


BILUNG  CODE  4910-59-C 
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Prior  to  issuing  the  NPRM,  the  agency 
conducted  symbol  comprehension  tests 
to  aid  the  agency  in  determining  which 
symbol  best  conveyed  a  tire  pressiue 
problem  to  drivers.  The  agency  asked 
120  people  to  look  at  15  symbols, 
including  the  ISO  symbol  and  the  low 
tire  symbol  developed  by  the  agency, 
and  fill  in  the  blank  in  the  following 
statement:  "This  image  has  just 
appeared  on  your  vehicle's  dashboard.  It 

is  a  warning  for ." 

Results  of  this  test  indicated  that  the 
ISO  symbol  was  the  least  understood 
among  the  15  symbols,  with  a 
comprehension  rate  of  only  38  percent. 
The  low  tire  symbol  developed  by  the 
agency  had  a  comprehension  rate  of  100 
percent. 

The  agency  received  several 
comments  on  this  issue.  Advocates  and 
ITRA  recommended  that  NHTSA 
require  the  low  tire  symbol  developed 
by  the  agency  because  it  had  high 
recognition  value,  while  the  ISO  symbol 
had  low  recognition  value. 

The  Alliance  recommended  that  the 
agency  require  the  ISO  symbol  for 
several  reasons.  First,  the  Alliance 
argued  that  while  the  agency-developed 
low  tire  symbol  is  easier  to  recognize 
than  the  ISO  symbol  oil  paper,  it  is  not 
easier  to  recognize  when  reduced  to  the 
size,  and  placed  in  the  medium,  that 
would  be  used  for  a  dashboard 
display.''^  The  Alliance  claimed  that  on 
a  dashboard  display,  the  resolution  of 
the  low  tire  symbol  would  not  allow  for 
the  flat  portion  of  the  tire  to  be  seen. 
The  ISO  symbol,  according  to  the 
Alliance,  remains  visible  and 
recognizable,  even  when  reduced  and 
placed  in  a  dashboard. 

Second,  the  Alliance  argued  that  the 
low  tire  symbol  falsely  indicates  that  a 
tire  is  flat,  rather  than  that  pressure  is 
low.  The  ISO  symbol  does  not  provide 
this  misleading  information. 

Third,  the  Alliance  argued  that  while 
the  ISO  symbol  initially  may  not  be 
recognized  as  a  low  tire  warning,  the 
near-imiversal  requirement  for  TPMSs 
will  rapidly  lead  to  widespread 
recognition  of  whatever  symbol  NfHTSA 
ultimately  decides  to  require. 

Finally,  the  Alliance  argued  that  the 
ISO  symbol  has  already  been  adopted  as 
a  voluntary  standard  and  is  in 
widespread  use  among  those 
manufactiuers  ciurently  offering 
TPMSs.  Were  NHTSA  to  require  a 
unique  symbol  for  the  U.S.  market, 
manufacturers  who  already  use  the  ISO 
symbol  would  be  required  to  re-tool 


'2  In  Ihe  symbol  comprehension  tests,  the 
symbols  were  presented  on  paper  as  18x18  mm 
images.  The  telltales  in  vehicle  dashboards  average 
about  8x8  mm. 


their  instrument  clusters  to 
accommodate  the  unique  symbol. 
According  to  the  Alliance,  this  would  be 
expensive  and  time-consuming. 

rTRA  recommended  that  the  agency 
require  an  audible  warning  as  well  as  a 
warning  lamp.  ITRA  stated  that  many 
drivers  ignore  a  warning  lamp, 
especially  on  bright  days. 

The  agency  agrees  with  the  Alliance's 
arguments.  Although  the  NHTSA- 
developed  low  tire  symbol  had  a  high 
recognition  rate  on  paper,  its  level  of 
detail,  and  thus  its  recognition  rate, 
might  not  be  retained  when  reduced  in 
size  and  translated  from  paper  to  a 
dashboard  display.  Moreover,  the 
agency  believes  that  when  TPMSs  are 
first  introduced,  no  matter  what  symbol 
the  agency  requires,  drivers  will  consult 
their  owner's  manual  to  determine 
exactly  what  the  symbol  means  and 
what  they  should  do  when  the  telltale 
illuminates.  Drivers  then  will  associate 
that  telltale  with  a  significantly  under- 
inflated  tire.  Finally,  the  agency  is 
interested  in  harmonizing  its  standards 
when  it  can  do  so  consistent  with  the 
interests  of  safety.  Since  the  ISO  symbol 
is  currently  being  used  by 
manufacturers  in  Europe  and  the  U.S., 
and  since  it  will  likely  be  readily 
learned,  the  agency  can  easily 
harmonize  this  requirement.  For  these 
reasons,  the  agency  is  requiring  the  ISO 
symbol.  The  agency  also  has  decided  to 
allow  the  use  of  the  words  "Low  Tire" 
with  the  ISO  symbol  so  that  drivers  will 
become  familiar  with  the  low  tire 
pressure  warning  telltale  more  rapidly. 

The  agency  is  not  requiring  an  audible 
warning  in  addition  to  the  telltale  lamp. 
The  agency  notes  that  although  ITRA 
stated  that  many  drivers  ignore  a 
warning  lamp,  it  provided  no  such 
evidence.  The  agency  believes  that 
requiring  an  audible  warning  would 
increase  the  cost  of  TPMSs  without 
providing  any  additional  benefits. 

iii.  Self-Check 

In  the  NPRM,  the  agency  did  not 
propose  that  the  TPMS  conduct  a  self- 
check  or  a  bulb-check  at  vehicle  start- 
up. However,  it  did  request  comments 
on  the  desirability  of  requiring  such  a 
check. 

Advocates  strongly  supported  both  a 
system-check  and  a  bulb-check. 
Advocates  stated  that  vehicle  systems 
regidarly  provide  a  system  readiness 
check  or  a  bulb-check  to  provide  an 
initial  indication  to  the  driver  that  the    • 
system  is  operational.  Advocates 
recommended  a  system-  and  bulb-check 
which  provides  several  seconds  of 
separate  notification  to  the  driver  after 
the  vehicle  is  started  instead  of  the 
fleeting  notification  which  is  usually 


supplied  only  when  the  ignition  is  first 
engaged. 

RMA  also  supported  both  a  system- 
check  and  a  bulb-check.  RMA  argued 
that,  with  the  broad  installation  of 
TPMSs,  much  of  the  motoring  public 
will  rely  heavily  on  the  systems  for  tire 
inflation  maintenance.  The  frequency  of 
routinely  checking  tire  pressure  is 
expected  to  drop  significantly. 
Accordingly,  RMA  recommended  that 
TPMSs  go  through  a  self-diagnostic 
check,  including  a  bulb-check,  with 
each  vehicle  start-up  to  indicate  to  the 
driver  that  the  system  is  operational. 

TRW  stated  that  both  direct  and 
indirect  TPMSs  could  perform  a  bulb- 
check  and  a  self-check.  TRW  stated  that 
with  direct  TPMSs,  each  tire  pressure    . 
sensor  can  be  set  to  periodically 
transmit  an  indication  that  it  is 
functioning.  If  a  sensor  is  not 
transmitting,  or  a  sensor's  battery  is  low, 
the  receiver  can  send  a  system- 
malfunction  message  to  the  vehicle's 
body  control  module  and  illuminate  the 
TPMS  telltale.  If  the  telltale  is  not 
illuminated,  the  driver  is  being  told  that 
the  TPMS  is  functioning  properly  and 
no  tire  is  significantly  under-inflated. 
TRW  stated  that,  for  indirect  TPMSs,  the 
ABS  system  already  performs  a  system 
malfunction  monitoring  process.  This 
includes  both  static  and  dynamic  checks 
that  are  handled  in  a  continuous 


monitoring  process. 

The  Alliance  recommended  that  the 
agency  not  require  either  a  bulb-check 
or  a  self-check.  The  Alliance  stated  that 
vehicle  maniifacturers  include 
serviceability  provisions  as  a  matter  of 
normal  design  practice  and  do  not  need 
regulatory  requirements  in  this  regard. 

After  considering  all  the  comments  on 
this  issue,  the  agency  has  decided  to 
require  a  bulb-check,  but  not  a  self- 
check,  at  vehicle  start-up.  The  agency 
believes  that  a  bulb-check  will  add 
little,  if  any,  cost  to  the  TPMS  and 
provide  drivers  with  useful  information, 
i.e.,  that  the  warning  telltale  bulb  is 
functional. ''3  Accordingly,  the  agency  is 
adding  a  new  section  S4.3.3  as  follows: 

S4.3.3  (a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  low  tire  pressure 
warning  telltale  must  be  activated  as  a  check 
of  lamp  function  either  when  the  key  locking 
system  is  turned  to  the  "On"  ("Run") 
position  when  the  engine  is  not  running,  or 
when  the  key  locking  system  is  in  a  position 
between  "On"  ("Run")  and  "Start"  that  is 
designated  by  the  manufacturer  as  a  check 
position. 


''  The  agency  did  not  quantify  the  cost  of  a  bulb- 
check,  but  the  agency  notes  that  most  of  the  TPMSs 
tested  by  the  VRTC  performed  a  bulb-check.  Since 
the  agency  used  these  systems  in  estimating  the 
costs  of  this  rulemaking,  the  cost  of  a  bulb-check 
likely  was  already  included,  e.g..  in  the  cost  of  the 
control  module. 
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(b)  The  low  tire  pressure  warning  telltale 
need  not  be  activated  when  a  starter  interlock 
is  in  operation. 

The  agency  has  decided  not  to  require 
that  the  TPMS  perform  a  self-check.  The 
agency  agrees  with  RMA's  comment  that 
drivers  will  rely  on  the  TPMS  for  tire 
inflation  maintenance  and  check  their 
tire  pressure  less  often.  However, 
NH'TSA  only  requires  a  self-check  for  air 
bag  and  brake  systems,  i.e.,  major  safety 
systems.  Moreover,  the  agency  is 
uncertain  of  the  costs  and  benefits  of 
requiring  a  self-check.''"*  According  to 
TPMS  manufacturer  comments,  the 
TPMSs  in  service  to  date  have  shown 
outstanding  reliability,  so  there  appears 
to  be  little  need  for  a  requirement  in  this 
area. 

i.  General  Written  Instructions  for  All 
TPMSs 

In  the  NPRM,  the  agency  proposed 
that  the  vehicle  owner's  manual  provide 
an  image  of  the  TPMS  warning  telltale 
and  the  following  information,  in 
English: 

When  the  TPMS  warning  light  is  lit,  one 
of  your  tires  is  significantly  under-inflated. 
Vou  should  stop  and  check  your  tires  as  soon 
as  possible,  and  inflate  them  to  the  proper 
pressure  as  indicated  on  the  vehicle's  tire 
inflation  placard.  Driving  on  an  under- 
inflated  tire  causes  the  tire  to  overheat  and 
can  eventually  lead  to  tire  failure.  Under- 
inflation  also  reduces  fuel  efficiency  and  tire 
tread  life,  and  may  affect  the  vehicle's 
handling  and  stopping  ability. 

The  agency  also  proposed  to  allow 
each  vehicle  manufacturer,  at  its 
discretion,  to  provide  additional 
information  about  the  significance  of  the 
low  tire  pressure  warning  telltale  and 
description  of  corrective  action  that 
•should  be  undertaken. 

The  Alliance  stated  that  it  was  not 
opposed  to  the  language  the  agency 
proposed.  However,  the  Alliance 
recommended  that  the  agency  include 
additional  language  addressing  inherent 
system  limitations,  owner/driver 
responsibility,  and  replacement  tires 
and  rims.  The  Alliance  did  not 
recommend  any  specific  language. 

Advocates  recommended  that  the 
agency  change  the  first  sentence  to  read: 
"When  the  TPMS  warning  light  is  lit. 
one  or  more  of  your  tires  are  seriously 
under-inflated."  Advocates  also 
recommended  that  the  agency  remove 
the  word  "eventually"  from  the  third 


'■•  The  cost  of  a  self-check  for  air  bag  and  brake 
systems  was  included  in  the  cost  of  the  electronic 
control  units  for  those  systems.  The  agency  was 
unable  to  separately  estimate  the  cost  of  a  self-check 
for  those  systems.  Similarly,  in  its  tear-down  study 
of  TPMSs  to  estimate  their  costs,  the  agency  was 
unable  to  separately  estimate  the  cost  of  a  self-check 
for  TPMSs. 


sentence  to  encourage  drivers  to  take 
immediate  action.  . 

RMA  recommended  that  the  written 
instructions  be  revised  to  read  as 
follows: 

When  the  TPMS  warning  light  is  lit,  one 
of  your  tires  is  significantly  under-inflated. 
You  should  stop  and  check  your  tires  as  soon 
as  po.ssible.  and  inflate  them  to  the  proper 
pressure  as  indicated  on  the  vehicle's  lire 
inflation  placard.  If  checking  air  pressure 
when  the  lire  is  hot  from  driving,  never 
"bleed"  or  reduce  air  pressure,  as.it  is  normal 
for  pressures  to  increase  above  recommended 
cold  pressures.  Driving  on  a  significantly 
under-inflated  tire  causes  the  tire  to  overheat 
and  can  eventually  lead  to  tire  failure.  Under- 
infiation  also  reduces  fuel  efficiency  and  tire 
tread  life,  and  may  affect  the  vehicle's 
handling  and  stopping  ability.  Each  tire, 
including  the  spare,  should  be  checked 
monthly  when  cold  and  set  to  the 
recommended  inflation  pressure  as  specified 
on  the  vehicle  placard  and  owner's  manual. 

The  agency  is  accepting  Advocates' 
recommendation  to  add  the  words  "or 
more"  to  the  first  sentence  and  remove 
the  word  "eventually"  from  the  third 
sentence.  The  agency  notes  that 
activation  of  the  low  tire  pressure 
warning  telltale  could  signify  that  more 
than  one  tire  is  significantly  under- 
inflated.  The  agency  also  notes  that  the 
word  "eventually"  could  lead  drivers  to 
believe  that  a  significantly  under- 
inflated  tire  is  not  a  potentially 
dangerous  condition. 

The  agency  also  is  accepting  the  last 
sentence  of  RMA's  recommended 
instructions.  The  agency  has  no 
objection  to  this  information  being 
added  and  believes  it  may  be  useful  in 
encouraging  drivers  to  check  their  tire 
pressure  more  often. 

The  agency  is  not  adopting 
Advocates'  recommendation  to  change 
the  word  "significantly"  in  the  first 
sentence  to  "seriously."  The  standard 
does  not  define  either  term.  However, 
Section  13  of  the  TREAD  Act  refers  to 
"significant"  rather  than  "serious" 
under-inflation.  Moreover,  in  the  NPRM 
the  agency  discussed  "significant" 
rather  than  "serious"  under-inflation. 
For  the  sake  of  consistency,  the  agency 
believes  the  phrase  "significantly  under- 
inflated"  should  be  used  in  the  written 
instructions.  The  agency  also  is  not 
adopting  the  third  sentence  of  RMA's 
recommended  language.  The  agency 
notes  that  if  the  low  tire  pressure 
warning  telltale  is  lit.  then  one  or  more 
of  the  vehicle's  tires  is  significantly 
under-inflated.  The  agency  does  not 
believe  that  drivers  will  respond  to  the 
warning  telltale  by  reducing  air 
pressure.  Thus,  that  sentence  is 
uimecessary. 

As  noted  above,  the  agency  is 
accepting  the  Alliance's 


recommendation  to  add  language 
concerning  the  inherent  limitations  of 
TPMSs.  The  agency  specified  the 
additional  information  vehicles  certified 
to  the  one-tire,  30  percent  compliance 
option  must  include  in  the  owner's 
manual.  That  information  must  follow 
the  general  written  instructions 
specified  below. 

As  for  the  Alliance's  recommendation 
for  additional  language  on  driver 
responsibility  and  replacement  tires,  the 
agency  is  allowing  manufacturers,  at 
their  discretion,  to  add  additional 
information  regarding  the  particular 
TPMS  installed  in  the  vehicle.  This 
should  allow  manufacturers  to  add 
information  concerning  the  limitations 
of  the  particular  TPMS,  driver 
responsibility,  replacement  tires, 
whether  the  TPMS  works  with  the 
vehicle's  spare  tire,  and  how  to  use  the 
reset  button,  if  one  is  provided. 
However,  any  additional  language 
should  be  placed  after  the  written 
instructions  the  agency  is  requiring.  The 
written  instructions  specified  by  the 
agency  should  be  placed  in  the  owner's 
manual,  in  English,  as  specified  below: 

When  the  TPMS  warning  light  is  lit,  one 
or  more  of  your  tires  is  significantly  under- 
inflated.  You  should  stop  and  check  your 
tires  as  soon  as  possible,  and  inflate  them  to 
the  proper  pressure  as  indicated  on  the 
vehicle's  tire  information  placard.  Driving  on 
a  significantly  under-inflated  tire  causes  the 
tire  to  overheat  and  can  lead  to  tire  failure. 
Under-inflation  also  reduces  fuel  efficiency 
and  tire  tread  life,  and  may  affect  the 
vehicle's  handling  and  stopping  ability.  Each 
tire,  including  the  spare,  should  be  checked 
monthly  when  cold  and  set  to  the 
recommended  inflation  pressure  as  specified 
in  the  vehicle  placard  and  owner's  manual. ' 

j.  Test  Conditions 

In  the  NPRM,  the  agency  proposed 
that  each  vehicle  be  tested  at  its  GVWR 
and  its  lightly  loaded  vehicle  weight 
(LLVW),  defined  as  unloaded  vehicle 
weight  plus  up  to  400  pounds 
(including  test  driver  and 
instrumentation).  The  ambient 
te"mperature  would  be  between  0 
degrees  C  (32  degrees  F)  and  40  degrees 
C  (104  degrees  F).  The  test  road  surface 
would  be  dry  and  smooth.  The  vehicle 
would  be  tested  at  speeds  between  50 
km/h  (31.1  mph)  and  100  km/h  (62.2 
mph). 

Advocates  supported  these  proposed 
test  conditions.  RMA  recommended  that 
vehicles  be  tested  at  speeds  up  to  120 
km/h  (75  mph)  to  reflect  real-world 
driving  conditions.  RMA  argued  that 
drivers  typically  travel  on  interstate 
highways  at  speeds  of  75  mph  and 
higher  for  extended  periods  of  time. 
Thus,  TPMSs  should  be  tested  to  ensure 
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that  they  function  properly  at  highway 
•speeds. 

The  Alliance  reconunended  several 
changes  to  the  proposed  test  conditions. 
The  Alliance  recommended  separate 
test  conditions  for  direct  and  indirect 
TPMSs  as  follows: 

Test  Conditions  for  Indirect  TPMS: 

55.1  Ambient  temperature.  The 
ambient  temperature  is  between  0°C 
(32°F)  and  40°C  (104°F).  The  ambient 
temperature  during  the  test  procedure 
must  not  change  more  than  +/  -  1.5°C 
{+/-2.5°F). 

55.2  Road  test  surface. 

55.2.1  Test  Surface  Description. 
Tests  are  conducted  on  a  dry,  smooth 
level  roadway. 

55.2.2  Radius  of  Curvature. 
Minimum  radius  of  curvature  of  1600 
mm. 

55.2.3  Longitudinal  Acceleration. 
Maximiun  longitudinal  acceleration 
generated  +/  -  0.05  g  at  the  test  speeds 
indicated. 

55.2.4  Gradient.  The  test  surface  has 
no  more  than  a  1%  gradient  in  the 
direction  of  testing  and  no  more  than  a 
2%  gradient  perpendicular  to  the 
direction  of  testing. 

55.2.5  Pavement  Friction.  The  road 
test  siuiace  produces  a  peak  friction  of 
coefficient  of  0.9  when  measiued  using 
an  American  Society  of  Testing 
Materials  (ASTM)  El  136  standard 
reference  test  tire,  in  accordance  with 
ASTM  Method  E  1337-90,  at  a  speed  of 
64.4  km/h  (40  mph),  without  water 
delivery. 

55.3  Altitude.  Tests  are  conducted  at 
an  altitude  between  0  to  500  m  (0  to 
1640  ft)  above  sea  level. 

55.4  Vehicle  conditions. 

55.4.1  Test  weight.  The  vehicle  is 
tested  at  its  lightly  loaded  vehicle 
weight  and  at  its  gross  vehicle  weight 
rating  without  exceeding  any  of  its  gross 
axle  weight  ratings.  The  weights  should 
also  be  evenly  distributed  between  the 
left  and  right  sides.  The  difference 
between  the  left  and  right  side  static 
comer  weights  should  be  less  than  3% 
of  the  total  vehicle  weight. 

55.4.2  Vehicle  speed.  The  vehicle  is 
tested  at  a  speed  between  50  km/h  (31.1 
mph)  and  100  km/h  (62.2  mph). 

Test  Conditions  for  Direct  TPMSs: 
The  Alliance's  recommended  test 
conditions  for  direct  TPMSs  are  the 
same  as  those  for  indirect  TPMSs,  with 
the  following  additions: 

S5.4    Barometric  Pressure^ 
Barometric  Pressure  will  be  recorded 
and  the  measured  significantly  under- 
inflated  tire  pressure  threshold  will  be 
corrected  using  the  following  equation: 
P  (adjusted  threshold)  =  P  (significantly 
under-inflated)  =  1  Atmosphere  - 
Barometric  Pressure.  Note:  1  atmosphere 
slQ1.3kpa(14.74)si). 


NHTSA  is  not  adopting  the  additional 
conditions  recommended  by  the 
Alliance.  The  agency  notes  that 
specifications  regarding  radius  of 
curvature,  longitudinal  acceleration, 
gradient,  and  pavement  friction  are 
useful  in  braking  tests,  but  have  little 
relevance  to  the  testing  of  TPMSs.  The 
agency  also  notes  that  changes  in 
altitude  and  barometric  pressure  should 
make  little  difference,  if  any,  in  the 
outcome  of  these  tests.  The  agency  also 
does  not  see  the  need  to  specify  that  the 
vehicle  weights  should  be  evenly 
distributed  and  that  the  difference 
between  the  left  and  right  side  static 
comer  should  be  less  than  3  percent  of 
the  total  vehicle  weight.  NHTSA  does 
not  specify  this  for  braking  or  any  other 
tests  that  need  a  high  degree  of 
precision  and  specificity. 

NHTSA  also  is  not  adopting  RMA's 
recommended  test  speed.  While 
passenger  vehicles  are  regularly  driven 
on  interstate  highways  at  speeds  of  75 
mph,  those  vehicles  are  also  regularly 
driven  at  even  higher  speeds.  The  point 
of  the  test  speeds  is  not  to  test  the  speed 
capability  of  the  vehicle.  Instead,  the 
test  speeds  must  cover  a  sufficient 
variety  of  driving  speeds  to  reflect  real- 
world  usage.  The  agency  believes  that 
the  proposed  test  speeds  do  that. 

NHTSA  has  decided  to  revise  the 
definition  of  "lightly  loaded  vehicle 
weight"  to  make  it  consistent  with 
Standard  No.  135,  "Passenger  car  brake 
systems."  The  definition  now  reads  as 
follows: 

Lightly  loaded  vehicle  weight  means 
unloaded  vehicle  weight  plus  the  weight  of 
a  mass  of  180  kg  (396  pounds),  including  test 
driver  and  instrumentation. 

These  test  conditions  are  the  same  for 
both  the  four-tire,  25  percent  and  one- 
tire,  30  percent  compliance  options. 

k.  Test  Procedures 

In  the  NPRM,  the  agency  proposed 
that  the  vehicle's  tires  be  inflated  to  the 
placard  pressure.  Then  the  vehicle 
would  be  driven  between  50  km/h  (31.1 
mph)  and  100  km/h  (62.2  mph)  for  up 
to  20  minutes.  While  driving  at  that 
speed,  any  combination  of  tires  (from 
one  to  four  for  the  first  alternative  and 
from  one  to  three  for  the  second)  would 
be  deflated  until  it  was  significantly 
under-inflated.  Then  the  elapsed  time 
between  the  time  that  the  vehicle's  tire 
or  combination  of  tires  became 
significantly  under-inflated  and  the  time 
the  low  tire  pressiu-e  warning  telltale 
was  illuminated  would  be  recorded. 
After  the  telltale  illuminates,  pressure 
would  be  added  to  the  tire  or 
combination  of  tires  that  was  deflated 
such  that  the  tire  or  each  of  the  tires  was 


one  psi  below  the  level  of  significant 
under-inflation.  Then  the  warning 
telltale  would  be  checked  to  see  if  it 
remained  illuminated.  If  the  telltale 
remained  illuminated,  a  manual  reset 
would  be  attempted.  These  test 
procedures  were  to  be  repeated  for  each 
tire  and  rim  combination  recommended 
for  the  vehicle  by  the  vehicle 
manufacturer. 

The  Alliance  claimed  that  the 
proposed  test  procedures  would  not 
allow  for  fair  and  adequate  assessments 
of  both  direct  and  indirect  TPMS 
performance.  The  Alliance 
recommended  separate  test  procedures 
for  indirect  and  direct  TPMSs  as 
follows: 

Test  Procedures  for  Indirect  TPMSs: 

(a)  Inflate  the  vehicle's  tires  to  the 
vehicle  raanufactiu-er's  recommended 
cold  inflation  pressure. 

(b)  If  applicable,  initiate  a  TPMS  reset 
and  calibration  using  the  specified 
vehicle  manufacturer's  instructions. 
Record  all  the  tire  pressure  values. 

(c)  While  driving  within  the  speed 
range  specified  in  paragraph  S5.4.2  of 
this  standard,  deflate  any  single  tire  at 
a  rate  of  10  kPa/min  +/-  5  kPa/min  (1.5 
psi/min  +/-0.7  psi/min)  until  that  tire 
is  significantly  under-inflated. 

(d)  Continue  to  drive  within  the  speed 
range  specified  in  paragraph  S5.4.2  of 
this  standard.  Monitor  the  tire  pressiues 
and  adjust  pressures  (if  necessary)  to 
remain  significantly  under-inflated. 
Record  the  elapsed  time  and  cumulative 
driving  distance  at  a  constant  speed 
(maximum  longitudinal  acceleration  < 
+/  -  0.05  g)  and  straight  (lateral 
acceleration  <+/  ~  0.05  g)  until  the  low 
tire  pressure  warning  telltale  is 
illuminated  or  10  miles  of  straight, 
constant  speed  driving  has  ' 
accumulated,  whichever  happens  first. 

(e)  Turn  the  ignition  off  and  let  the 
vehicle  sit  for  5  minutes.  Tum  the  key 
back  on  to  confirm  that  the  warning 
telltale  re-illuminates.  If  the  warning 
telltale  does  not  re-illuminate,  repeat 
step  6(d)  to  verify  that  the  warning 
telltale  does  re-illuminate.  This 
completes  the  test. 

(f)  To  test  a  single  tire  deflation  at 
other  tire  locations  on  the  vehicle  using 
the  same  tire  and  rim  combination: 

(1)  Record  all  the  tire  pressure  values 
and  re-inflate  the  low  tire  to  the 
4natching  tire  on  the  opposite  side  of  the 
same  axle. 

(2)  Initiate  a  system  reset  of  the 
warning  telltale  per  the  manufacturer's 
instructions. 

(3)  Repeat  steps  S6(b)  through  (e). 

(g)  To  test  a  single  tire  deflation  using 
another  tire  and  rim  combination, 
which  is  recommended  by  the  vehicle 
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manufacturer,  repeat  steps  6(a)  through 
(e). 
Test  Procedures  for  Direct  TPMSs: 

(a)  Inflate  the  vehicle's  tires  to  the 
vehicle  manufacturer's  recommended 
cold  inflation  pressure. 

(b)  If  applicable,  initiate  a  TPMS  reset. 
Drive  the  vehicle  to  precondition  the 
tires  using  the  specified  vehicle 
manufacturer's  instructions.  Record  all 
the  tire  pressiue  values. 

(c)  Wnile  driving  within  the  speed 
range  specified  in  paragraph  S5.4.2  of 
this  standard,  deflate  any  tire  or 
combination  of  tires  at  a  rate  of  10  kPa/ 
min  +/ - 5  kPa/min  (1.5  psi/min  +/-0.7 
psi/min)  until  the  tire(s)  is  (are) 
significantly  under-inflated  to  threshold 
P  (adjusted  threshold). 

(d)  Continue  to  drive  within  the  speed 
range  specified  in  paragraph  S5.4.2  of 
this  standard.  Monitor  the  tire  pressures 
and  adjust  pressures  (if  necessary)  to 
remain  significantly  under-inflated. 
Record  the  elapsed  time  and  cumulative 
driving  distance  at  a  constant  speed 
(maximum  longitudinal  acceleration  < 
+/  -  0.05  g)  and  straight  (lateral 
acceleration  <+/-  0.05  g)  until  the  low 
tire  pressure  warning  telltale  is 
illuminated  or  10  miles  of  straight, 
constant  speed  driving  has 
accumulated,  whichever  happens  first. 

(e)  Tum  the  ignition  off  and  let  the 
vehicle  sit  for  5  minutes.  Tum  the  key 
back  on  to  confirm  that  the  warning 
telltale  re-illuminates.  If  the  warning 
telltale  does  not  re-illuminate,  repeat 
step  6(d)  to  verify  that  the  warning 
telltale  does  re-illuminate.  This 
completes  the  test. 

(f)  To  test  other  combinations  of  tire 
deflations  for  this  tire  and  rim 
combination: 

(1)  Re-inflate  the  tires  to  the  tire 
pressure  value  recorded  in  step  S6(b). 

(2)  Initiate  a  system  reset  of  the 
warning  telltale  per  the  manufacturer's 
instructions. 

(3)  Repeat  steps  S6(b)  through  (e). 

(g)  To  test  a  single  tire  deflation  using 
another  tire  and  rim  combination, 
which  is  recommended  by  the  vehicle 
manufacturer,  reset  the  warning  telltale 
per  the  manufacturer's  instruction^  and 
repeat  steps  6(a)  through  (e). 

NHTSA  is  not  adopting  the  Alliance's 
recommended  test  procedures.  The 
agency  believes  that  the  test  procedures 
contained  in  this  final  rule  adequately 
test  both  direct  and  indirect  TPMSs 
under  conditions  similar  to  real-world 
conditions.  The  test  procedures  are  as 
follows: 

S6.  Test  procedures. 

(a)  Inflate  the  vehicle's  tires  to  the 
vehicle  manufacturer's  recommended 
cold  inflation  pressure  for  the 
applicable  vehicle  load  conditions 


specified  in  paragraph  S5.3.1  of  this 
standard.  If  the  vehicle  manufacturer 
has  not  recommended  an  inflation ' 
pressure  for  the  lightly  loaded 
condition,  the  inflation  pressure 
specified  by  the  vehicle  manufacturer 
for  the  gross  vehicle  weight  rating  is 
used. 

(b)  With  the  vehicle  stationary  and  the 
key  locking  system  in  the  "Lock"  or 
"Off  position,  tum  the  key  locking 
system  to  the  "On"  or  "Rim"  position. 
The  tire  pressure  monitoring  system 
must  perform  a  check  of  telltale  lamp 
function  as  specified  in  paragraph 
S4.3.3  of  this  standard. 

(c)  If  applicable,  reset  the  tire  pressure 
monitoring  system  in  accordance  with 
the  instructions  specified  in  the  vehicle 
owner's  manual. 

(d)  Drive  the  vehicle  at  any  speed 
specified  in  paragraph  S5. 3. 2  of  this 
standard  for  20  minutes. 

(e)(1)  For  vehicles  complying  with 

54.2.1,  stop  the  vehicle  and  deflate  any 
combination  of  one  to  four  tires  until 
the  deflated  tire(s)  is  (are)  at  7  kPa  (1 
psi)  below  the  inflation  pressiu'e  at 
which  the  low  tire  pressure  monitoring 
system  is  required  to  activate  the  low 
tire  pressiu-e  warning  telltale  for  that 
vehicle. 

(2)  For  vehicles  complying  with 

54.2.2,  stop  the  vehicle  ^^  and  deflate 
any  one  tire  until  the  deflated  tire  is  at 
7  kPa  (1  psi)  below  the  inflation 
pressure  at  which  the  low  tire  pressure 
monitoring  system  is  required  to 
activate  the  low  tire  pressure  warning 
telltale  for  that  vehicle. 

(f)  Drive  the  vehicle  at  any  speed 
specified  in  paragraph  S5.3.2  of  this 
standard.  Record  the  time  from  when 
the  vehicle  speed  reaches  50  km/h  until 
the  time  the  low  tire  pressure  warning 
telltale  illuminates.  The  telltale  must 
illuminate  within  10  minutes  as 
required  in  paragraph  S4.2.1(a)  or 
S4.2.2(a)  of  this  standard. 

(g)  Stop  the  vehicle  and  tum  the  key 
locking  system  to  the  "Off'  or  "Lock" 
position.  After  a  5-minute  period,  turn 
the  vehicle's  key  locking  system  to  the 
"On"  or  "Run"  position.  The  telltale 
must  remain  illuminated. 

(h)  Keep  the  vehicle  stationary  for  a- 
period  of  one  hour. 

(i)  Inflate  all  of  the  vehicle's  tires  to 
the  vehicle  manufacturer's 
reconunended  cold  inflation  pressure.  If 


'^  Upon  stopping  the  vehicle,  the  agency  may 
deflate  the  tire(s)  immediately  or  wait  until  the 
tire(s)  cool  to  the  ambient  temperature,  or  any  time 
in  between,  e.g.,  when  the  lire(s)  reach  their  original 
cold  inflation  pressure.  The  agency  recognizes  that 
deflating  the  tires  while  they  are  still  hot  would  be 
a  less  stringent  test  than  if  the  tires  were  allowed 
to  cool  down  before  being  deflated.  All  vehicles 
mnst  comply  when  the  tires  are  warm  or  cold. 


the  vehicle's  tire  pressiue  monitoring 
system  has  a  manual  reset  feature,  reset 
the  system  in  accordance  with  the 
instmctions  specified  in  the  vehicle 
owner's  manual. 

(j)  Drive  the  vehicle  at  any  speed 
specified  in  paragraph  S5.3.2  of  this 
standard.  The  telltale  must  extinguish  as 
specified  in  paragraph  S4.2.1(b)  or 
S4. 2.2(b). 

(k)(l)  For  vehicles  complying  with 

54.2.1,  if  additional  combinations  of 

tires  are  tested,  repeat  the  test 

procedures  in  paragraphs  S6(a)  through 

(J). 
(2)  For  vehicles  complying  with 

54.2.2,  if  the  other  individual  tires  are 
tested,  repeat  the  test  procediu^es  in 
paragraphs  S6(a)  through  (j). 

(1)  Utilizing  the  existmg  vehicle  rims, 
repeat  the  test  procedures  in  paragraphs 
S6(a)  through  (k)  for  each  tire  size 
recommended  for  the  vehicle  by  the 
vehicle  manufacturer.  Note:  If  a 
different  rim  size  is  required,  OEM  rim 
and  tire  assemblies  appropriate  for  the 
tire  pressure  monitoring  system  are  used 
for  testing. 

The  test  procedures  recommended  by 
the  Alliance  are  similar  to  the 
procedures  the  agency  is  specifying  in 
this  final  rule.  The  agency  notes  that 
separate  test  procedures  for  the  two 
compliance  options  are  necessary 
because  the  performance  requirements 
are  different  for  each  option.  For 
example,  the  agency  must  be  able  to  test 
multiple  combinations  of  under-inflated 
tires,  including  all  four  tires,  when 
testing  vehicles  that  are  certified  to  the 
four-tire,  25  percent  option. 

6.  Lead  Time 

In  the  NPRM,  the  agency  noted  that 
the  TREAD  Act  requires  that  the  agency 
publish  this  final  mle  by  November  1 , 
2001,  and  that  the  final  mle  take  effect 
not  more  than  two  years  after  the  final 
rule.  The  agency  was  concerned  that 
TPMS  manufacturers  would  not  have 
the  production  capacity  to  supply 
TPMSs  to  equip  16  million  vehicles 
annually,  and  that  vehicle 
manufacturers  would  not  have  adequate 
time  to  develop  TPMSs  for  all  their 
vehicle  applications.  Thus,  the  agency 
indicated  that  it  would  consider  a 
phase-in  with  a  compliance  schedule  of 
35  percent  for  the  first  year  (2003).  65 
percent  the  second  year,  and  100 
percent  in  the  third  year. 

No  conunenter  opposed  a  phase-in  of 
the  TPMS  requirements  for  light 
vehicles. 

The  Alliance  stated  that  the  phase-in 
proposed  by  the  agency  is  too  aggressive 
to  allow  for  orderly  and  cost-effective 
implementation  of  the  requirements. 
The  Alliance  stated  that  the  agency 
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phase-in  would  jeopardize  vehicle 
development  programs,  which  allow  for 
sufficient  "prove-out"  and 
implementation  of  new  technology.  The 
Alliance  argued  that  TPMS  technology 
is  still  relatively  new  and  needs  to  be 
properly  proved-out  to  avoid  customer 
complaints  and/or  recalls. 

For  these  reasons,  the  Alliance 
recommended  a  four-year  phase-in  as 
follows:  15  percent  of  a  manufacturer's 
affected  products  to  be  equipped  with  a 
semi-  or  fully-compliant  TPMS  in  the 
first  year;  35  percent  in  the  second  year; 
and  70  percent  in  the  third  year;  and,  in 
the  final  year,  100  percent  of  a 
manufacturer's  affected  products  to  be 
equipped  with  a  fully-compliant 
TPMS.The  AlUance  noted  that  a  semi- 
compliant  TPMS  is  one  that  meets  all 
but  specified  interface  requirements, 
and  would  only  be  allowed  during  the 
phase-in  period  but  not  in  the  final  year 
of  the  phase-in.  The  Alliance  claimed 
that  allowing  semi-compliant  TPMSs 
during  the  phase-in  would  reduce  the 
cost  of  compliance  considerably,  as 
cluster  and  display  alterations  are  very 
expensive  and  require  a  long  lead  time 
to  implement.  Delaying  these  interface 
requirements  would  allow 
manufacturers  who  have  already 
designed  and/or  implemented  TPMSs  to 
receive  credit  for  those  systems  before 
and  during  the  phase-in. 

The  agency  agrees  with  the  Alliance's 
comments  about  the  pace  of  the  phase- 
in.  TPMS  technology  is  still  relatively 
new.  While  it  has  been  used  on  a  few 
high-end  models  for  several  years,  it  has 
not  been  widely  implemented. 
Moreover,  the  agency  remains 
concerned  that  TPMS  manufactiu^rs 
will  not  be  able  to  produce  enough 
systems  and  parts  to  supply  16  million 
vehicles  annually. 

Accordingly,  the  agency  is 
implementing  a  four-year  phase-in 
period  as  follows:  10  percent  of  a 
vehicle  manufacturer's  affected  vehicles 
must  be  equipped  with  a  TPMS  that 
complies  with  either  the  four-tire,  25 
percent  or  the  one-tire,  30  percent 
option  in  the  first  year  (i.e.,  November 
1.  2003  to  October  31,  2004);  35  percent 
in  the  second  year  (i.e.,  November  1, 
2004  to  October  31,  2005);  65  percent  in 
the  third  year  (i.e.,  November  1,  2005  to 
October  31,  2006).  After  October  31, 
2006, 100  percent  of  a  vehicle 
manufacturer's  affected  vehicles  must 
be  equipped  with  a  TPMS  that  complies 
with  the  requirements  set  forth  in  the 
second  part  of  this  final  rule.  As  noted 
above,  the  agency  will  publish  the 
second  part  of  this  final  rule  by  March 
1,  2005,  in  order  to  give  manufacturers 
sufficient  lead  time. 


The  agency  believes  this  phase-in 
period  allows  for  a  sufficient  prove-out 
of  TPMS  technology  before  widespread 
implementation  in  the  first  two  years, 
followed  by  the  last  two  years  of 
aggressive  implementation.  The  agency 
notes  that  the  final  rule  requires  fewer 
vehicles  to  comply  in  the  first  year  of 
the  phase-in  (10  percent)  than  the 
Alliance  recommended  (15  percent). 
NHTSA  is  lowering  the  number  of 
vehicles  that  will  have  to  comply 
because  the  agency  was  unable  to  meet 
the  statutory  deadline  of  November  1, 
2001. 

NHTSA  also  notes  that  since  the 
agency  is  permitting  manufacturers  to 
comply  with  the  one-tire,  30  percent 
option  until  at  least  October  31,  2006, 
manufacturers  will  be  able  to  comply 
with  current  indirect  TPMSs  while 
working  to  improve  the  performance  of 
indirect  TPMSs. 

The  agency  is  allowing  carry-forward 
credits,  but  only  for  vehicles  that  are 
manufactured  during  the  phase-in  and 
comply  with  the  four-tire,  25  percent 
option  of  the  first  part  of  this  final  pile. 
Vehicles  that  comply  with  the  one-tire, 
30  percent  option  cannot  be  counted  for 
purposes  of  carry-forward  credits. 

While  the  agency  is  not  adopting  the 
Alliance's  particular  recommendation  to 
allow  semi-compliant  TPMSs  during  the 
phase-in,  it  has  decided  to  allow 
compliance  with  an  alternative  set  of 
requirements  during  that  period.  The 
agency  believes  the  addition  of  the  one- 
tire,  30  percent  option  to  the  first  part 
of  this  final  rule  will  provide  ample 
time  for  manufacturers  to  complete  any 
development  needed  to  enable  them  to 
install  either  direct,  improved  indirect, 
or  hybrid  TPMSs  in  their  vehicles  by  the 
time  the  second  part  of  this  final  rule 
takes  effect  on  November  1 ,  2006. 

The  agency  is  adopting  VSC's 
suggestion  that  the  agency  give  small 
volume  manufactiuers  until  the  end  of 
the  phase-in  period  to  comply  with  the 
TPMS  requirements.  The  agency  has 
done  this  in  the  past  when 
implementing  a  major  rule. 

As  with  previous  phase-ins,  NHTSA 
is  adopting  reporting  requirements  to 
monitor  the  implementation  of  the 
phase-in.  The  agency  is  including  the 
reporting  requirements  in  49  CFR  Part 
590,  which  currently  specifies  back  door 
latch,  hinge,  and  lock  phase-in  reporting 
requirements.  Since  the  phase-in 
currently  addressed  by  Part  590  was 
completed  December  31, 1999,  the 
agency  is  replacing  the  existing 
language  with  regulatory  text  addressing 
the  phase-in  of  Standard  No.  138's 
requirements  for  TPMS. 


C.  Study  of  Effects  of  TPMSs  That  Do 
Not  Meet  a  Four-Tire,  25  Percent  Under- 
Inflation  Requirement 

To  help  provide  additional  data  on 
the  performance  and  effectiveness  of 
TPMSs,  NHTSA  plans  to  conduct  a 
study  comparing  the  tire  pressures  of 
vehicles  without  a  TPMS  to  the  tire 
pressures  of  vehicles  equipped  with  a 
TPMS  that  does  not  meet  a  foiu-tire,  25 
percent  compliance  option.  The  agency 
will  arrange  for  a  peer  review  of  the 
study  methodology  and  of  the  study 
results,  including  the  safety  significance 
of  any  differences  in  tire  pressiue 
between  the  two  groups  of  vehicles.  If 
sufficient  data  are  available,  the  agency 
also  will  assess  the  performance  and 
effectiveness  of  TPMSs  that  do  meet  a 
foiu-tire,  25  percent  option.  The  study, 
which  will  be  completed  by  March  1, 
2004,  has  the  following  two  purposes. 

1 .  Effect  on  Tire  Pressure 

The  study  will  give  the  agency 
additional  information  regarding  the 
extent  to  which  vehicles  equipped  with 
a  TPMS  that  does  not  meet  a  four-tire, 
25  percent  option  have  tire  pressures 
closer  to  the  vehicle's  manufacturer's 
recommended  inflation  pressure  than 
vehicles  without  a  TPMS. 

2.  Effect  on  Number  of  Significantly 
Under-Inflated  Tires 

The  study  also  will  give  the  agency 
additional  information  regarding  the 
extent  to  which  vehicles  equipped  with 
a  TPMS  that  does  not  meet  a  four-tire, 
25  percent  option  have  fewer 
significantly  under-inflated  tires  than 
vehicles  without  a  TPMS. 

D.  Part  Two  of  the  Final  Rule- 
November  2006  and  Thereafter 

Based  on  the  record  compiled  to  this 
date,  the  results  of  the  study,  and  any 
other  new  information  (including,  for 
example,  information  on  the  overall 
safety  benefits  of  ABS)  submitted  to  the 
agency,  NHTSA  will  issue  the  second 
part  of  this  final  rule.  The  second  part 
will  be  issued  by  March  1,  2005,  to 
ensure  vehicle  manufacturers  have 
sufficient  lead  time  before  November  1, 
2006,  when  all  new  light  vehicles  must 
be  equipped  with  a  TPMS. 

Based  on  the  record  now  before  the 
agency,  NHTSA  tentatively  believes  that 
a  foiu-tire,  25  percent  requirement 
would  best  meet  the  TPMS  mandate  in 
the  TREAD  Act.  Nevertheless,  it  is 
possible  that  the  new  information  may 
be  sufficient  to  justify  a  continuation  of 
the  requirements  in  die  first  part  of  this 
final  rule,  or  even  some  other 
alternative. 
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Vin.  Benefits 

Following  is  a  summary  of  the 
benefits  associated  with  this  final  rule. 
For  a  more  detailed  analysis,  see  the 
agency's  Final  Economic  Assessment 
(FEA).  A  copy  of  the  FEA  has  been 
placed  in  the  docket.  In  the  following 
discussion,  the  agency  analyzes  the 
benefits  and  costs  of  both  the  four-tire, 
25  percent  and  one- tire,  30  percent 
options. 

For  purposes  of  this  analysis,  the 
agency  assumes  that  95  percent  of 
drivers  will  respond  to  a  low  tire 
pressure  warning  by  re-inflating  their 
tires  to  the  placard  pressure.  0MB 
questioned  this  assumption  in  its  return 
letter.  NHTSA  has  litUe  hard  evidence 
supporting  this  assumption.  As 
discussed  in  the  FEA,  a  recent  study 
indicated  that  97  percent  of  respondents 
stated  they  would  respond  to  a 
dashboard  warning  light  inforining  them 
that  their  tire  pressure  was  low.''"' 
However,  the  agency  has  some 
concerns,  such  as  the  sample  of 
respondents  and  the  question  format, 
with  this  study.  The  agency  has 
attempted  to  find  other  studies  with 
data  on  response  rates  to  similar 
warning  lights,  but  has  been  unable  to 
do  so. 

However,  as  part  of  the  new  study  to 
be  completed  by  March  1,  2004,  the 
agency  plans  to  ask  owners  of  vehicles 
equipped  with  a  TPMS  whether  their 
low  tire  pressure  telltale  has  ever 
illuminated,  and,  if  so,  how  they  reacted 
to  it.  This  should  provide  useful  data  for 
the  agency's  decision  on  the 
requirements  for  the  second  part  of  this 
final  rule. 

Under-inflation  affects  many  different 
types  of  crashes.  These  include  crashes 
which  result  from: 

(1)  Skidding  and/or  losing  control  of 
the  vehicle  in  a  curve,  such  as  a 
highway  off-ramp,  or  in  a  lane-change 
maneuver; 

(2)  hydroplaning  on  a  wet  surface, 
which  can  cause  increases  in  stopping 
distance  and  skidding  or  loss  of  control; 

(3)  increases  in  stopping  distance;  and 

(4)  flat  tires  and  blowouts;  and 

(5)  overloading  the  vehicle. 

The  agency  was  able  to  identify  target 
populations  for  skidding  and  loss  of 
control  crashes,  stopping  distance 
(which  involves  any  vehicle  that  brakes 
during  a  crash  sequence),  flat  tires,  and 
blowouts.  The  agency  was  not  able  to 
identify,  horn  crash  files  and  other 


reports,  a  target  population  for  crashes 
caused  by  hydroplaning  and 
overloading  the  vehicle. 

A.  Tire  Safety  Benefits 

1.  Skidding/Loss  of  Control 

Under-inflation  reduces  tire  stiffness, 
which  causes  the  tire  to  generate  lower 
cornering  force.  When  a  tire  is  under- 
inflated,  the  vehicle  requires  a  greater 
steering  angle  to  generate  the  same 
cornering  force  in  a  curve  or  in  a  lane- 
change  maneuver.  This  can  result  in 
skidding  or  loss  of  control  of  the  vehicle 
in  a  tight  curve  or  a  quick  lane-change 
maneuver. 

The  agency  estimates  that  if  all  light 
vehicles  meet  the  four-tire.  25  percent 
compliance  option,  46  fatalides  will  be 
prevented  and  4,345  injuries  will  be 
prevented  or  reduced  in  severity  per 
year  due  to  reductions  in  these  types  of 
crashes.  If  all  light  vehicles  meet  the 
one-tire.  30  percent  compliance  option. 
30  fatalities  will  be  prevented  and  2,817 
injuries  will  be  prevented  or  reduced  in 
severity  per  year  due  to  reductions  in 
these  types  of  crashes. 

2.  Stopping  Distance 

As  explained  in  greater  detail  above 
in  section  III.D.l.,  "Reduced  Vehicle 
Safety — Tire  Failures  and  Increases  in 
Stopping  Distance,"  tires  are  designed 
to  maximize  their  performance 
capabilities  at  a  specific  inflation 
pressure.  When  a  tire  is  under-inflated, 
the  shape  of  its  footprint  and  the 
pressure  it  exerts  on  the  road  surface  are 
both  altered.  This  degrades  the  tire's 
ability  to  transmit  braking  force  to  the 
road  surface,  and  increases  a  vehicle's 
stopping  distance,  especially  on  wet 
surfaces. 

Decreasing  stopping  distance  is 
beneficial  in  several  ways.  Some  crashes 
can  be  completely  avoided.  Other 
crashes  will  still  occur,  but  at  a  lower 
impact  speed  because  the  vehicle  is  able 
to  decelerate  more  quickly. ^^ 

The  agency  estimates  that  if  all  light 
vehicles  meet  the  four-tire,  25  percent 
compliance  option,  39  fatalities  will  be 
prevented  and  3,410  injuries  will  be 
prevented  or  reduced  in  severity  per 
year  due  to  reductions  in  vehicles' 
stopping  distances.  If  all  light  vehicles 
meet  the  one-tire,  30  percent 


'"  "Examining  the  Need  for  Cycloid's  Pump:  An 
Analysis  of  Altitudes  and  a  Study  of  Tire  Pressure 
and  Temperature  Relationships."  University  of 
Pittsburgh,  Departments  of  Mechanical  and 
Industrial  Engineering,  December  7,  2001.  A  copy 
of  this  study  has  been  placed  in  the  docket.  (Docket 
No.  NHTSA-2000-8572-209. 


'"The  FEA  divides  the  benefits  from  reductions 
in  stopping  distance  into  fatalities  and  injuries 
reduced  as  a  result  of  reductions  in  crashes  on  dry 
surfaces  and  on  wet  surfaces.  As  noted  above, 
under-inflated  tires  have  a  greater  impact  on 
stopping  distance  when  a  vehicle  is  on  a  wet 
surface  than  when  a  vehicle  is  on  a  dry  surface. 
However,  most  crashes  occur  on  dry  surfaces.  Thus, 
the  agency  estimates  that  more  fatalities  and 
injuries  will  be  reduced  as  a  result  of  reductions  in 
crashes  that  occur  on  dry  surfaces  than  crashes  that 
occur  on  wet  surfaces. 


compliance  option.  17  fatalities  will  be 
prevented  and  1.562  injuries  will  be 
prevented  or  reduced  in  severity  per 
year  due  to  reductions  in  vehicles' 
stopping  distances. 

3.  Flat  Tires  and  Blowouts 

Under-inflation,  along  with  high 
speed  and  overloading,  can  cause  tire 
blowouts.  A  blowout  in  one  of  the  front 
tires  can  cause  the  vehicle  to  veer  off  the 
road  or  into  oncoming  traffic.  A  blowout 
in  one  of  the  rear  tires  can  cause 
spinning  and  loss  of  control  of  the 
vehicle. 

The  agency  estimates  that  if  all  light 
vehicles  meet  the  four-tire.  25  percent 
compliance  option.  39  fatalities  will  be 
prevented  and  967  injuries  will  be 
prevented  or  reduced  in  severity  per 
year  due  to  reductions  in  crashes 
involving  blowouts  and  fhst  tires.  If  all 
light  vehicles  meet  the  one-tire,  30 
percent  compliance  option.  32  fatalities 
will  be  prevented  and  797  injuries  will 
be  prevented  or  reduced  in  severity  per 
year  due  to  reductions  in  crashes 
involving  blowouts  and  flat  tires. 

4.  Unquantified  Benefits 

The  agency  cannot  quantify  the 
benefits  from  a  reduction  in  crashes 
associated  with  hydroplaning  and 
overloading  vehicles.  'The  primary 
reason  that  the  agency  has  been  unable 
to  quantify  these  benefits  is  the  lack  of 
crash  data  indicating  tire  pressure  and 
how  often  these  conditions  are  the  cause 
or  contributing  factors  in  a  crash.  The 
agency  does  not  collect  tire  pressure  in 
its  crash  investigations.  NH'TSA  also  has 
not  been  able  to  quantify  the  benefits 
associated  with  reductions  in  property 
damage  and  travel  delays  that  will  result 
from  fewer  crashes  or  reductions  in  the 
severity  of  crashes. 

B.  Non-Tire  Safety  Benefits 

In  its  return  letter,  0MB  stated  that 
issuing  a  final  rule  that  allowed  current 
indirect  TPMSs  to  comply  would 
encourage  vehicle  manufacturers  to 
install  ABS  on  additional  vehicles.  0MB 
recommended  that  NHTSA  consider  the 
potential  safety  benefits  of  additional 
vehicles  being  equipped  with  ABS. 

However,  as  noted  above  in  section 
VI..  "Response  to  Issues  Raised  in  OMB 
Return  Letter  About  Preliminary 
Determination."  there  is  no  reliable 
basis  for  concluding  that  permitting 
current  indirect  TPMSs  to  comply 
would  lead  to  a  significant  increase  in 
installation  of  ABS  in  light  vehicles. 
Moreover,  there  is  no  statistically 
reliable  basis  for  concluding  that  ABS 
reduces  fatalities  in  light  vehicles.  Thus, 
the  agency  does  not  believe  that,  even 
if  vehicle  manufacturers  install  ABS  on 
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additional  vehicles,  additional  safety 
benefits  would  be  experienced. 

C.  Total  Quantified  Safety  Benefits 

The  agency  estimates  that  the  total 
quantified  safety  benefits  from 
reductions  in  crashes  due  to- skidding/ 
loss  of  control,  stopping  distance,  and 
flat  tires  and  blowouts,  therefore,  will  be 
124  fatalities  prevented  and  8,722 
injuries  prevented  or  reduced  in 
severity  each  year,  if  all  light  vehicles 
meet  the  four-tire,  25  percent 
compliance  option;  and  79  fatalities 
prevented  and  5,176  injuries  prevented 
or  reduced  in  severity  each  year,  if  all 
light  vehicles  meet  the  one-tire,  30 
percent  compliance  option. 

D.  Economic  Benefits 

1.  Fuel  Economy 

Correct  tire  pressure  improves  a 
vehicle's  fuel  economy.  Recent  data 
provided  by  Goodyear  indicate  that  a 
vehicle's  fuel  efficiency  is  reduced  by 
one  percent  for  every  2.96  psi  that  its 
tires  are  below  the  placard  pressure.  The 
agency  estimates  that  if  all  light  vehicles 
meet  the  foiu'-tire,  25  percent 
compliance  option,  vehicles'  higher  fuel 
economy  will  translate  into  an  average 
discounted  value  of  $16.43  per  vehicle 
over  the  lifetime  of  the  vehicle.  If  all 
light  vehicles  meet  the  one-tire,  30 
percent  compliance  option,  vehicles' 
higher  fuel  economy  will  translate  into 
an  average  discounted  value  of  $2.06 
per  vehicle  over  the  lifetime  of  the 
vehicle. 

2.  Tread  Life 

Correct  tire  pressure  also  increases  a 
tire's  tread  life.  Data  from  Goodyear 
indicate  that  for  every  1  psi  drop  in  tire 
pressxue,  tread  life  decreases  by  1.78 
percent.  NHTSA  estimates  that  if  all 
light  vehicles  meet  the  four-tire,  25 
percent  compliance  option,  average 
tread  life  will  increase  by  1,143  miles. 
If  all  light  vehicles  meet  the  one-tire,  30 
percent  compliance  option,  average 
tread  life  will  increase  by  15  miles.  This 
will  delay  new  tire  purchases.  The 
agency  estimates  that  the  average 
discounted  value  of  these  delays  in  tire 
purchases  will  be  $5.09,  if  all  light 
vehicles  meet  the  foxu-tire,  25  percent 
compliance  option;  and  $0.65  if  all  light 
vehicles  meet  the  one-tire,  30  percent 
compliance  option. 

K.  Costs 

A.  Indirect  TPMSs 

NHTSA  estimates  that  the  cost  of  an 
indirect  TPMS  that  will  meet  the  one- 
tire,  30  percent  compliance  option  will 
be  $13.29  per  vehicle,  if  the  vehicle 
already  has  a  four-wheel,  four-channel 


(foiu  wheel-speed  sensors)  ABS.  In  the 
2000  model  year,  about  67  percent  of  all 
new  light  vehicles  were  equipped  with 
a  four-wheel  ABS.  However,  about  31 
percent  of  these  vehicles  only  had  a 
three-chaimel  system.  A  three-channel 
system  has  one  wheel  speed  sensor  for 
each  front  wheel  and  one  for  the  rear 
axle.  Thus,  in  order  to  meet  the 
requirement  that  the  TPMS  be  able  to 
detect  when  any  tire  is  significantly 
under-infiated,  a  vehicle  with  a  three- 
channel  ABS  must  be  redesigned  from 
having  one  wheel  speed  sensor  for  the 
rear  axle  to  a  wheel  speed  sensor  for 
each  rear  wheel.  The  agency  estimates 
that  this  will  cost  $25  per  vehicle. 
Accordingly,  the  agency  estimates  that 
the  average  cost  of  providing  an  indirect 
TPMS  to  a  vehicle  already  equipped 
with  ABS  will  be  $21.13  ($13.29  +  $25 

*  .3135)  per  vehicle. 

For  vehicles  not  currently  equipped 
with  ABS,  manufacturers  would  have  to 
install  either  fout  wheel  speed  sensors 
at  a  cost  of  $130  per  vehicle,  or  ABS  at 
a  cost  of  $240  per  vehicle,  in  addition 
to  an  indirect  TPMS.  Thus,  the  average 
cost  of  providing  an  indirect  TPMS  to  a 
vehicle  not  already  equipped  with  ABS 
will  be  $143.29  ($130  +  $13.29)  if  the 
manufacturer  installs  four-wheel  speed 
sensors,  or  $253.29  ($240  +  $13.29)  per 
vehicle  if  the  manufacturer  installs  ABS. 

B.  Direct  TPMSs 

NHTSA  estimates  that  the  cost  of  a 
direct  TPMS  diat  will  meet  the  four-tire, 
25  percent  compliance  option  will  be 
$70.35  per  vehicle,  if  the  manufacturer 
chooses  to  install  an  individual  tire 
pressure  display.  This  includes  $7.50 
for  each  tire  pressure  sensor  ($30  per 
vehicle),  $19  for  the  control  module, 
$3.85  for  an  individual  tire  pressure 
display,  $6  for  foiu-  valves,  and  $11.50 
for  the  combination  of  an  instnunent 
panel  telltale,  assembly,  and 
miscellaneous  wiring.  The  agency 
assumes  that  about  one  percent  of 
vehicles  currently  comply.  Thus,  the 
agency  estimates  that  the  incremental 
cost  will  be  $69.65  per  vehicle  ($70.35 

*  99  percent)  if  manufacturers  install  an 
individual  tire  pressure  display. ^^  If 
manufacturers  install  only  a  warning 
telltale,  the  agency  estimates  that  the 
incremental  cost  will  be  $65.84  ($70.35 
-  $3.85  (the  cost  of  a  individual  tire 
pressure  display)  *  99  percent). 

C.  Hybrid  TPMSs 

A  hybrid  TPMS  consists  of  an  indirect 
TPMS  for  vehicles  equipped  with  an 
ABS  and  two  direct  pressiue  sensors 


and  a  radio  frequency  receiver.  As  noted 
above,  insofar  as  NHTSA  is  aware,  no 
manufacturer  is  currently  planning  to 
produce  a  hybrid  TPMS.  If  a 
manufacturer  were  to  produce  a  hybrid 
TPMS,  the  agency  believes  that  such  a 
system  would  be  able  to  detect  when 
one  to  four  tires  are  25  percent  or  more 
below  placard.  TRW  estimated  that  the 
cost  of  such  a  system  would  be  about  60 
percent  of  the  cost  of  a  direct  TPMS. 
Since  the  hybrid  TPMS  would  not  be 
able  to  tell  drivers  the  inflation  pressure 
in  all  four  tires,  the  agency  assumes  that 
this  type  of  TPMS  would  not  be 
accompanied  by  a  display  system  that 
would  allow  the  driver  to  see  the 
pressure  for  each  tire. 

Consequently,  the  agency  estimates 
that  the  cost  of  a  hybrid  TPMS  that 
would  meet  the  four-tire,  25  percent 
compliance  option  would  be  $39.90 
($70.35  -  $3.85  (the  cost  of  an 
individual  tire  pressure  display)  *  .60). 

D.  Vehicle  Cost 

If  all  light  vehicles  meet  the  four-tire, 
25  percent  compliance  option,  the 
agency  assumes  that  manufacturers  will 
install  hybrid  TPMSs  on  the  67  percent 
of  vehicles  that  are  currently  equipped 
with  an  ABS  and  direct  TPMSs  on  the 
33  percent  of  vehicles  that  are  not  so 
equipped.  Thus,  the  agency  estimates 
that  the  average  incremented  cost  if  all 
vehicles  meet  the  foiu'-tire,  25  percent 
compliance  option  will  be  $48.19  per 
vehicle  [$39.90  x  .67  +  $66.50  x  .33)  x 
.99  (to  accoimt  for  one  percent  current 
compliance)).  Since  approximately  16 
million  vehicles  are  produced  for  sale  in 
the  U.S.  each  year,  the  total  annual 
vehicle  cost  will  be  about  $771  million 
per  year. 

If  all  light  vehicles  meet  the  one-tire, 
30  percent  compliance  option,  the 
agency  assumes  that  manufacturers  will 
install  an  indirect  TPMS  on  vehicles 
currently  equipped  with  ABS  (about  67 
percent  of  new  light  vehicles),  and  a 
direct  TPMS  on  vehicles  not  equipped 
with  ABS  (about  33  percent  of  new  light 
vehicles).  The  agency  also  assumes  that 
about  five  percent  of  vehicles  currently 
meet  the  one-tire,  30  percent 
compliance  option.  Thus,  the  average 
incremental  cost  if  all  vehicles  meet  the 
one-tire,  30  percent  compliance  option 
will  be  $33.34  [($21.13  *  .67)  + 
($66.50 ''3*  .33)  *  .95].  Since 
approximately  16  million  vehicles  are 
produced  for  sale  in  the  U.S.  each  year, 
the  total  annual  vehicle  cost  will  be 
about  $533  million  per  year. 


'"The  agency  estimates  that  one  percent  of 
vehicles  are  currently  equipped  with  a  TPMS  that 
complies  with  the  requirements  of  the  standard. 


'»  $66.50  is  the  cost  of  a  direct  TPMS  with  only 
a  warning  telltale. 
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B.  Maintenance  Costs 

Each  pressiue  sensor  in  direct  TPMSs 
needs  a  battery.  Currently,  these 
batteries  last  five  to  teu  years.  Thus, 
they  will  have  to  be  replaced  to  keep  the 
system  functioning  over  the  full  life  of 
a  vehicle.  At  this  time,  all  tire  pressiue 
sensors  are  enclosed  packages  that  do 
not  open  so  that  the  battery  can  be 
replaced.  Thus,  when  tiie  battery  is 
depleted,  the  entire  sensor  must  be 
replaced. 

To  estimate  the  present  discounted 
value  of  this  cost,  the  agency  is  making 
the  following  assumptions.  First,  the 
agency  assumes  that  the  pressure 
sensors  will  be  replaced  the  second  time 
the  vehicle's  tires  are  changed,  in  the 
90.000  to  100,000  mile  range.  The 
agency  multiplied  the  cost  of  the  sensor 
($7.50  each,  or  $30  for  the  vehicle)  by 
three  to  account  for  typical  aftermarket 
markups.  After  applying  discount 
factors,  the  agency  estimates  that  the 
maintenance  costs  for  direct  TPMSs  will 
be  $40.91  per  vehicle.  For  hybrid 
TPMSs,  with  direct  pressure  sensors  in 
two  wheels,  the  agency  estimates  the 
average  maintenance  costs  will  be  half 
the  maintenance  costs  of  direct  TPMSs, 
or  $20.45. 

Thus,  the  agency  estimates  that  if  all 
light  vehicles  meet  the  four-tire,  25 
percent  compliance  option,  the  present 
discounted  value  of  the  maintenance 
costs  will  be  $27.20  ($20.45  x  .67  + 
$40.91  X  .33)  per  vehicle.  Since 
approximately  16  million  vehicles  are 
produced  for  sale  in  the  Unites  States 
each  year,  the  total  annual  maintenance 
costs  will  be  about  $435  million. 

NHTSA  notes  that  the  maintenance 
costs  associated  with  direct  and  hybrid 
TPMSs  may  decrease  significantly  in  the 
futiu-e  if  manufacturers  are  able  to  mass 
produce  a  pressure  sensor  that  does  not 
require  a  battery.  One  TPMS 
manufacturer,  IQ-mobil  Electronics  of 
Germany,  commented  that  it  has     . 
developed  a  "batteryless  transponder 
chip"  that  "costs  hadf  as  much  as  the 
battery  transmitter  it  replaces." 

Indirect  TPMSs  do  not  need  a  battery, 
and  are  assumed  to  have  no 
maintenance  costs  for  purposes  of  this 
analysis.  If  all  light  vehicles  meet  the 
one-tire,  30  percent  compliance  option, 
the  agency  assumes  that  manufacturers 
will  install  an  indirect  TPMS  on 
vehicles  currently  equipped  with  ABS 
(about  67  percent  of  new  light  vehicles), 
and  a  direct  TPMS  on  vehicles  not 
equipped  with  ABS  (about  33  percent  of 
new  light  vehicles).  Thus,  the  agency 
estimates  that  if  all  light  vehicles  meet 
the  one-tire,  30  percent  compliance 
option,  the  present  discounted  value  of 


the  maintenance  costs  will  be  $13.50 
($40.91  X  .33)  per  vehicle. 

F.  Testing  Costs 

The  agency  estimates  that  the  man- 
hoius  required  to  complete  the 
necessary  compliance  testing  will  be  6 
hours  for  a  manager,  30  hours  for  a  test 
engineer,  and  30  hours  for  a  technician/ 
driver.  The  agency  estimates  that  the 
labor  costs  will  be  $75  per  hour  for  a 
manager,  $53  per  hour  for  a  test 
engineer,  and  $31  per  hour  for  a 
technician/driver.  Thus,  the  agency 
estimates  that  the  total  costs  will  be 
$2,970  per  vehicle  model  under  both 
compliance  options. 

G.  Unquantified  Costs 

The  agency  anticipates  that  there  may 
be  other  maintenance  costs  for  both 
direct  and  indirect  TPMS.  For  example, 
with  indirect  TPMSs,  there  may  be 
problems  with  wheel  speed  sensors  and 
component  failures.  With  direct  TPMSs, 
the  pressure  sensors  may  be  broken  off 
when  tires  are  changed.  The  agency 
requested  comments  on  this  issue  in  the 
NPRM,  but  received  none.  Without 
estimates  of  these  maintenance 
problems  and  costs,  the  agency  is 
unable  to  quantify  their  impact. 

The  agency  also  notes  that  in  order  to 
benefit  fromthe  TPMS,  drivers  must 
respond  to  a  warning  by  re-inflating 
their  tires.  To  accomplish  this,  most 
drivers  will  either  make  a  separate  trip 
to  a  service  station  or  take  additional 
time  to  inflate  their  tires  when  they  are 
at  a  service  station  for  fuel.  The  process 
of  checking  and  re-inflating  tires  is 
relatively  simple,  and  probably  would 
take  from  three  to  five  minutes.  The 
time  it  would  take  to  make  a  separate 
trip  to  a  service  station  would  vary 
depending  on  the  driver's  proximity  to 
a  station  at  the  time  he  or  she  was 
notified. 

It  is  likely  that  drivers  who  take  the 
time  to  re-inflate  their  tires  would 
consider  this  extra  time  to  be  fairly 
trivial.  Since  the  action  is  voluntary,  by 
definition,  they  would  consider  it  to  be 
worth  the  potential  benefits  they  will 
derive  from  properly  inflated  tires. 
However,  when  tallied  across  the  entire 
driving  population,  the  total  effort 
involved  in  terms  of  man-hours  may  be 
significant.  NHTSA  has  no  data  to 
indicate  what  portion  of  drivers  would 
make  a  separate  trip  or  wait  to  re-inflate 
their  tires  when  they  next  visited  a 
service  station.  Thus,  the  agency  has  not 
been  able  to  quantiiy  this  cost. 

H.  ABS  Costs 

As  noted  above,  the  agency  estimates 
that  the  average  cost  of  equipping  a 
vehicle  with  ABS  is  $240. 


7.  Net  Costs  and  Costs  per  Equivalent 
Life  Saved 

The  agency  estimates  that  if  all  light 
vehicles  meet  the  four-tire,  25  percent 
compliance  option,  the  net  cost  [vehicle 
cost  +  maintenance  costs  -  (fuel 
savings  +  tread  fife  savings)]  will  be 
$53.87  [$48.19  +  $27.20  -  ($16.43  + 
$5.09)].  As  noted  above,  the  agency 
estimates  the  total  annual  cost  will  be 
about  $771  million.  The  agency 
estimates  the  total  annual  net  cost  will 
be  about  $862  million  [$771  milhon  -»■ 
$435  million  -  ($263  million  +  $81 
million)].  NHTSA  estimates  that  the  net 
cost  per  equivalent  life  saved  will  be 
about  $4.3  miUion. 

The  agency  estimates  that  if  all  light 
vehicles  meet  the  one-tire,  30  percent 
compliance  option,  the  net  cost  will  be 
$44.13  [$33.34  +  $13.50  -  ($2.06  + 
$0.65)].  The  agency  estimates  that  the 
total  annual  cost  will  be  about  $533 
million  per  year,  and  the  total  annual 
net  cost  will  be  about  $706  million 
[$533  million  +  $216  million  -  ($33 
million  +  $10  miUion)].  NHTSA 
estimates  that  the  net  cost  per 
equivalent  life  saved  will  be  about  $5.8 
million. 

X.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Plaiming  and  Review  "  (58  FR  51735, 
October  4, 1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
conununities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  final  rule  is  economically 
significant.  Accordingly,  it  was 
reviewed  under  Executive  Order  12866. 
The  rule  is  also  significant  within  the 
meaning  of  the  Department  of 
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Transportation's  Regulatory  Policies  and 
Procedures.  The  agency  has  estimated 
that,  under  the  first  compliance  option, 
compliance  with  this  rule  will  cost  $771 
million  per  year,  and  under  the  second 
compliance  option,  compliance  with 
this  rule  will  cost  $533  million,  since 
approximately  16  million  vehicles  are 
produced  for  the  United  States  market 
each  year.  Thus,  this  rule  will  have 
greater  than  a  $100  million  effect. 

Because  this  rule  is  significant,  the 
agency  has  prepared  a  Final  Economic 
Assessment  (FEA).  The  Assessment  is 
simimarized  above  in  section  VIII., 
"Benefits."  and  section  IX..  "Costs." 
The  FEA  is  available  in  the  docket  and 
has  been  placed  on  the  agency's  website 
along  with  the  final  rule  itself. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996).  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Small  Business  Administration's 
regulations  at  13  CFR  part  121  define  a 
small  business,  in  part,  as  a  business 
entity  "which  operates  primarily  within 
the  United  States."  (13  CFR  121.105(a)). 
No  regxilatory  flexibility  analysis  is 
required  if  the  head  of  an  agency 
certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

NHTSA  has  considered  the  effects  of 
this  final  rule  imder  the  Regulatory 
Flexibility  Act.  I  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
for  this  certification  is  that  currently 
there  are  only  four  small  motor  vehicle 
manufacturers  [i.e.,  only  four  with  fewer 
than  1,000  employees)  in  the  United 
States  that  will  have  to  comply  with  this 
final  rule.  These  manufacturers  will 
have  to  rely  on  suppliers  to  provide  the 
TPMS  hardware,  and  then  they  will 
have  to  integrate  the  TPMS  into  their 
vehicles. 

There  are  a  few  small  manufacturers 
that  manufacture  recreational  vehicles 


that  will  have  to  comply  with  this  final 
rule.  However,  most  of  these 
manufacturers  use  van  chassis  supplied 
by  the  larger  manufacturers,  e.g.,  CM, 
Ford,  or  DaimlerChrysler,  and  could  use 
the  TPMSs  supplied  with  the  chassis. 
These  manufacturers  should  not  have  to 
test  the  TPMS  for  compliance  with  this 
final  rule  since  they  should  be  able  to 
rely  upon  the  chassis  manufactiirer's 
incomplete  vehicle  documentation. 

The  agency  has  eliminated  the  most 
significant  potential  impact  on  small 
businesses  by  deciding  not  to  require 
TPMSs  to  function  when  the  vehicle's 
original  rims  are  replaced  with 
aftermarket  wheels  and  rims  that  are  not 
identical  to  the  original  wheels  and 
rims. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  rule  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

D.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  the  agency  may 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  regulation.  NHTSA  also 
may  not  issue  a  regulation  with 
Federalism  implications  and  that 
preempts  Stat^  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

The  agency  has  analyzed  this  final 
rule  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order 
13132  and  has  determined  that  it  will 
not  have  sufficient  federalism 


implications  to  warrant  consultation 
with  State  and  local  officials  or  the 
preparation  of  a  federalism  summary 
impact  statement.  The  final  rule  will  not 
have  any  substantial  effects  on  the 
States,  or  on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  While  the  agency  is  providing 
compliance  opticftis,  it  is  not  seeking  to 
give  each  of  those  options  pre-emptive 
effect. 

E.  Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  a  person  is  not  required 
to  respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  0M6  control 
number.  The  Department  of 
Transportation  is  submitting  the 
following  information  collection  request 
to  OMB  for  review  and  clearance  under 
the  PRA. 

Agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 

Title:  Phase-In  Production  Reporting 
Requirements  for  Tire  Pressure 
Monitoring  Systems. 

Type  of  Request:  Routine. 

OMB  Clearance  Number:  2127-New. 

Form  Number:  This  collection  of 
information  will  not  use  any  standard 
forms. 

Affected  Public:  The  respondents  are 
manufactiners  of  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses  having  a  gross  vehicle 
weight  rating  of  10,000  pounds  or  less. 
The  agency  estimates  that  there  are 
about  21  such  manufactiirers. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information:  NHTSA  estimates  that  the 
total  annual  hour  burden  is  42  hours. 
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Estimated  Costs:  NHTSA  estimates 
that  the  total  annual  cost  burden,  in  U.S. 
dollars,  will  be  $0.  No  additional 
resources  will  be  expended  by  vehicle 
manufacturers  to  gather  annual 
production  information  because  they 
already  compile  this  data  for  their  own 
uses. 

Summary  of  Collection  of 
Information:  "This  collection  will  require 
manufacturers  of  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  gross  vehicle 
weight  rating  of  10,000  pounds  or  less, 
except  those  vehicles  with  dual  wheels 
on  an  axle,  to  provide  motor  vehicle 
production  data  for  the  following  three 
years:  November  1,  2003  to  October  31, 
2004;  November  1,  2004  to  October  31, 
2005;  and  November  1,  2005  to  October 
31, 2006. 

Description  of  the  Need  for  the 
Information  and  the  Proposed  Use  of 
the  Information:  The  purpose  of  the 
reporting  requirements  will  be  to  aid 
NHTSA  in  determining  whether  a 
manufacturer  has  complied  with  the 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  138,  Tire  pressure 
monitoring  systems,  during  the  phase-in 
of  those  requirements.  NHTSA  requests 
comments  on  the  agency's  estimates  of 
the  total  annual  hour  and  cost  burdens 
resulting  from  this  collection  of 
information.  These  comments  must  be 
received  on  or  before  August  5,  2002. 

G.  National  Technology  Transfer  and 
Advancement  Act 

jj  Section  1 2(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Uw  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  NHTSA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  NHTSA  to  provide 
.Congress,  through  OMB,  explanations 
when  the  agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  The  NTTAA  does 
not  apply  to  symbols. 


There  are  no  voluntary  consensus 
standards  available  at  this  time. 
However,  NHTSA  will  consider  any 
such  standards  when  they  become 
available. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  NHTSA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  agency  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted. 

This  final  rule  will  not  result  in  the 
expenditure  by  State,  local,  or  tribal 
goverrmients,  in  the  aggregate,  of  more 
than  $100  million  annually,  but  it  will 
result  in  the  expenditure  of  that 
magnitude  by  vehicle  manufacturers 
and/or  their  suppliers.  In  the  NPRM.  the 
agency  requested  comments  on  two 
alternatives  for  achieving  the  purposes 
of  the  TREAD  Act  mandate.  In  the  final 
rule,  the  agency  has  chosen  two 
compliance  options  that  will  provide 
the  manufacturers  with  broad  flexibility 
to  minimize  their  costs  of  compliance 
with  the  Standard  during  the  phase-in 
period- 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number  - 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 


year.  You* may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  571  and 
590 

Imports,  Motor  vehicle  safety, 
Reporting  and  recordkeeping 
requirements.  Tires. 

In  consideration  of  the  foregoing, 
NHTSA  is  amending  49  CFR  parts  571 
and  590  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115. 
30117.  and  .30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  In  §571.101.  paragraph  S5.2.3  and 
Table  2  are  revised  to  read  as  follows: 

§  571 .1 01    Standard  No.  1 01 ;  Controls  and 
displays. 

***** 

S5.2.3  Except  for  the  Low  Tire 
Pressure  Telltale  (that  does  not  identify 
which  tire  has  low  pressure),  any 
display  located  within  the  passenger 
compartment  and  listed  in  column  1  of 
Table  2  that  has  a  symbol  designated  in 
coliunn  4  of  that  table  shall  be  identified 
by  either  the  symbol  designated  in 
column  4  (or  symbol  substantially 
similar  in  form  to  that  shovra  in  column 
4)  or  the  word  or  abbreviation  shown  in 
column  3.  The  Low  Tire  Pressure 
Telltale  (that  does  not  identify  which 
tire  has  low  tire  pressure)  shall  be 
identified  by  either  the  symbol 
designated  in  column  4,  or  the  symbol 
and  the  words  designated  in  colunm  4 
and  column  3,  respectively.  Additional 
words  or  symbols  may  be  used  at  the 
manufacturer's  discretion  for  the 
purpose  of  clarity.  Any  telltales  used  in 
conjunction  with  a  gauge  need  not  be 
identified.  The  identification  required 
or  permitted  by  this  section  shall  be 
placed  on  or  adjacent  to  the  display  that 
it  identifies.  The  identification  of  any 
display  shall,  under  the  conditions  of 
S6,  be  visible  to  the  driver  and  appear 
to  the  driver  perceptually  upright. 
***** 

BM.UNO  COOE  4S10-M-F 
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Table  2 
Identification  and  Illustration  of  Displays 


Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Display 

Telltale 
Color 

Identifying  Words 
or  Abbreviation 

Identifying 
Symbol 

Illumination 

Turn  Signal 
Telltale 

Green 

Also  see  FMVSS 
108 

♦  •^1,5 

Hazard  Warning 
Telltale 

Also  see  FMVSS 
108 

A^s 

Seat  Belt  Telltale 

4 

Fasten  Belts  or 

Fasten  Seat  Belts 

Also  see  FMVSS 

208 

^Cr    nr 

Fuel  Level 
Telltale 

Fuel 

Gauge 

Yes 

Oil  Pressure 
Telltale 

Oil 

1       1 

L                 J 

Gauge 

Yes 

Coolant 

Temperature 

Telltale 

' 

Temp 

-K. 

■ 

Gauge 

Yes 

Electrical  Charge 
Telltale 

Volts,  Charge 
or  Amp 

n 

Gauge 

Yes 

Highbeam 
Telltale 

Blue  or  Green 
3 

Also  see  FMVSS 
108 

IDs 

3. 
4. 

5. 


The  pair  of  arrows  is  a  single  symbol.  When  the  indicator  for  left  and  right  turn  operate 

independently,  however,  the  two  arrows  will  be  considered  separate  symbols  and  may  be  spaced 

accordingly. 

Not  required  when  arrows  of  turn  signal  tell-tales  that  otherwise  operate  independently  flash 

sjnmltaneously  as  hazard  warning  tell-tale. 

Red  can  be  red-orange.  Blue  can  be  blue-green. 

The  color  of  the  telltale  required  by  S4.5.3.3  of  Standard  No.  208  is  red;  the  color  of  the  telltale 

required  by  S7.3  of  Standard  No.  208  is  not  specified. 

Framed  areas  may  be  filled. 
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Table  2  (continued) 


Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Display 

Telltale 
Color 

Identifying 

Words 

or  Abbreviation 

Identifying 
Symbol 

Illumination 

Brake  System  8 

Red  3 

Brake,  Also  see 

FMVSS  105  and 

135 

Malfunction  in 
Anti-lock  or 

Yellow 

Antilock,  Anti- 
lock  or  ABS. 
Also  see  FMVSS 
105  and  135 

Variable  Brake 

Proportioning 

System  8 

Yellow 

Brake 

Proportioning, 

Also  see  FMVSS 

135 

Parking  Brake 
Applied  8 

Red  3 

Park  or  Parking 

Brake,  Also  see 

FMVSS  105  and 

135 

Malfunction  in 
Anti-lock 

Yellow 

ABS,  or 

Antilock;  Trailer 
ABS,  or  Trailer 
Antilock,  Also 

see  FMVSS  121 

• 

Brake  Air 
Pressure  Position 
Telltale    ' 

Brake  Air,  Also 
see  FMVSS  121 

- 

Speedometer 

MPH,  or  MPH 

andkm/h7 

Yes 

Odometer 

6 

Automatic  Gear 
Position 

Also  see  FMVSS 
102 

Yes 

Low  Tire 

Pressure  Telltale 

(that  does  not 

identify  which 

tire  has  low 

pressure) 

Yellow 

Low  Tire.  Also 
see  FMVSS  138 

L                      J 

Low  Tire 

Pressure  Telltale 

(that  identifies 

which  tire  has 

low  pressure) 

Yellow 

Low  Tire.  Also 
see  FMVSS  138 

fl 

3. 
6 

7. 


Red  can  be  red-orange.  Blue  can  be  blue-green. 

If  the  odometer  indicates  kilometers,  then  "KILOMETERS"  or  "km"  shall  appear,  otherwise,  no 

identification  is  required. 

If  the  speedometer  is  graduated  in  miles  per  hour  and  in  kilometers  per  hour,  the  identifying  words 

or  abbreviations  shall  be  "MPH  and  km/h"  in  any  combination  of  upper  or  lower  case  letters. 

In  the  case  where  a  single  telltale  indicates  more  than  one  brake  system  condition,  the  word  for 

Brake  System  shall  be  used. 
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3.  Section  571.138  is  added  to  read  as 
follows: 

§571.138    Standard  No.  138;  Tire  pressure 
monitoring  systems. 

Si.    Purpose  and  scope.  This 
standard  specifies  performance 
requirements  for  tire  pressure 
monitoring  systems  to  prevent 
significant  under-inflation  of  tires  and 
the  resulting  safety  problems. 

52.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses 
that  have  a  gross  vehicle  weight  rating 
of  4,536  kilograms  (10.000  pounds)  or 
less,  except  those  vehicles  with  dual 
wheels  on  an  axle,  according  to  the 
phase-in  schedule  specified  in  S7  of  this 
standard. 

53.  Definitions.  The  following 
definitions  apply  to  this  standard: 

Lightly  loaded  vehicle  weight  means 
unloadeid  vehicle  weight  plus  the 
weight  of  a  mass  of  180  kg  (396  poimds), 
including  test  driver  and 
instrumentation. 

Tire  pressure  monitoring  system 
means  a  system  that  detects  when  one 
or  more  of  a  vehicle's  tires  are  under- 
inflated  and  illuminates  a  low  tire 
pressure  warning  telltale. 

54.  Requirements. 

54.1  General.  To  the  extent  provided 
in  S7.1  through  87. 3,  each  vehicle  must 
be  equipped  with  a  tire  pressure 
monitoring  system  that  meets  the 
requirements  specified  in  S4  under  the 
test  procedures  specified  in  S6  of  this 
standard.  Prior  to  November  1,  2006, 
each  tire  pressiue  monitoring  system 
must  conform,  at  the  manufacturer's 
option,  to  either  S4.2.1  or  S4.2.2  of  this 
standard.  The  manufacturer  must  select 
the  option  by  the  time  it  certifies  the 
vehicle  and  may  not  thereafter  select  a 
different  option  for  the  vehicle. 

54.2  Tire  pressure  monitoring 
systems:  vehicles  manufactured  after 
October  31,  2003  and  before  November 
1.2006. 

S4.2.1     Option  1:  Four  tires:  25 
percent  under-inflation.  The  tire 
pressure  monitoring  system  must: 

(a)  Illuminate  a  low  tire  pressure 
warning  telltale  not  more  than  10 
minutes  after  the  inflation  pressiue  in 
one  or  more  of  the  vehicle's  tires,  up  to 
a  total  of  four  tires,  is  equal  to  or  less 
than  either  the  pressiu-e  25  percent 
below  the  vehicle  manufacturer's 
recommended  cold  inflation  pressure, 
or  the  pressure  specified  in  the  3rd 
column  of  Table  1  of  this  standard  for 
the  corresponding  type  of  tire, 
whichever  is  higher;  and 

(b)  Continue  to  illiuninate  the  low  tire 
pressure  warning  telltale  as  long  as  the 
pressure  in  any  of  the  vehicle's  tires  is 
equal  to  or  less  than  the  pressure 


specified  in  (a),  and  the  key  locking 
system  is  in  the  "On"  ("Run")  position, 
whether  or  not  the  engine  is  running,  or 
imtil  manually  reset  in  accordance  with 
the  vehicle  manufacturer's  instructions. 
S4.2.2    Option  2:  One  tire;  30  percent 
under-inflation.  The  tire  pressure 
monitoring  system  must; 

(a)  Illuminate  a  low  tire  pressure 
warning  telltale  not  more  than  10 
minutes  after  the  inflation  pressure  in 
one  of  the  vehicle's  tires  is  equal  to  or 
less  than  either  the  pressure  30  percent 
below  the  vehicle  manufactiuer's 
recommended  cold  inflation  pressure, 
or  the  pressure  specified  in  the  3rd 
column  of  Table  1  of  this  standard  for 
the  corresponding  type  of  tire, 
whichever  is  higher;  and 

(b)  Continue  to  illuminate  the  low  tire 
pressiure  warning  telltale  as  long  as  the 
pressure  in  that  tire  is  equal  to  or  less 
than  the  pressure  specified  in  (a),  and 
the  key  locking  system  is  in  the  "On" 
("Rim")  position,  whether  or  not  the 
engine  is  nmning,  or  until  manually 
reset  in  accordance  with  the  vehicle 
manufactiu'er's  instructions. 

54.3  Low  tire  pressure  warning 
telltale. 

54.3.1  Each  tire  pressure  monitoring 
system  must  include  a  low  tire  pressure 
warning  telltale  that: 

(a)  Is  mounted  inside  the  occupant 
compartment  in  fi'ont  of  and  in  clear 
view  of  the  driver; 

(b)  Is  identified  by  one  of  the  symbols 
shown  for  the  "Low  Tire  Pressure 
Telltale"  in  Table  2  of  Standard  No.  101 
(§571.101);  and 

(c)  Is  illiuninated  under  the 
conditions  specified  in  S4.2.1  or  S4.2.2. 

54.3.2  In  the  case  of  a  telltale  that 
identifies  which  tire(s)  is  (are)  imder- 
inflated,  each  tire  in  the  symbol  for  that 
telltale  must  illimiinate  when  the  tire  it 
represents  is  under-inflated  to  the  extent 
specified  in  either  S4.2.1  or  S4.2.2. 

54.3.3  (a)  Except  as  provided  in 
paragraph  (b)  of  this  section,  each  low 
tire  pressure  warning  telltale  must  be 
activated  as  a  check  of  lamp  function 
either  when  the  key  locking  system  is 
turned  to  the  "On"  ("Run")  position 
when  the  engine  is  not  running,  or 
when  the  key  locking  system  is  in  a 
position  between  "On"  ("Rim")  and 
"Start"  that  is  designated  by  the 
manufacturer  as  a  check  position. 

(b)  The  low  tire  pressure  warning 
telltale  need  not  be  activated  when  a 
starter  interlock  is  in  operation. 

54.4  Replacement  tires.  Each  tire 
pressure  monitoring  system  must 
continue  to  meet  the  requirements  of 
this  standard  when  the  vehicle's 
original  tires  are  replaced  with  tires  of 
any  optional  or  replacement  size(s) 
recommended  for  the  vehicle  by  the 
vehicle  manufacturer. 


S4.5     Written  instructions. 

54.5.1  Vehicles  certified  to  Option  1: 
Four  tires;  25  percent  under-inflation. 
The  owner's  manual  in  each  vehicle 
certified  as  complying  with  S4.2.1  must 
provide  an  image  of  the  Low  Tire 
Pressure  Telltale  symbol  with  the 
following  statement,  in  English:  "When 
the  tire  pressure  monitoring  system 
warning  light  is  lit,  one  or  more  of  your 
tires  is  significantly  under-inflated.  You 
should  stop  and  check  your  tires  as  soon 
as  possible,  and  inflate  them  to  the 
proper  pressure  as  indicate'd  on  the 
vehicle's  tire  information  placard. 
Driving  on  a  significantly  under-inflated 
tire  causes  the  tire  to  overheat  and  can 
lead  to  tire  failure.  Under-inflation  also 
reduces  fuel  efficiency  and  tire  tread 
life,  and  may  affect  the  vehicle's 
handling  and  stopping  ability.  Each  tire, 
including  the  spare,  should  be  checked 
monthly  when  cold  and  set  to  the 
recommended  inflation  pressure  as 
specified  in  the  vehicle  placard  and 
owner's  manual."  Each  vehicle 
manufacturer  may,  at  its  discretion, 
provide  additional  information  about 
the  significance  of  the  low  tire  pressure 
warning  telltale  illuminating, 
description  of  corrective  action  to  be 
undertaken,  whether  the  tire  pressure 
monitoring  system  functions  with  the 
vehicle's  spare  tire,  and  how  to  use  the 
reset  button,  if  one  is  provided. 

54 . 5 . 2  Vehicles  man  ufactured  after 
October  31.  2003  and  before  November 
1,  2006,  and  certified  to  Option  2:  One 
tire:  30  percent  under-inflation.  The 
owner's  manual  in  each  vehicle  certified 
as  complying  with  S4.2.2  must  comply 
with  S4.5.1  and  provide  the  following 
statement,  in  English: 

"Note:  The  tire  pressure  monitoring  system 
on  your  vehicle  will  warn  you  when  one  of 
your  tires  is  significantly  under-inflated  and 
when  some  combinations  of  your  tires  are 
signiTicantly  under-inflated.  However,- there 
are  other  combinations  of  signiHcantly 
under-inflated  tires  for  which  your  tire 
pressure  monitoring  system  may  not  warn 
you.  These  other  combinations  are  relatively 
common,  accounting  for  approximately  half 
the  instances  in  which  vehicles  have 
significantly  under-inflated  tires.  For 
example,  your  system  may  not  warn  you 
when  both  tires  on  the  same  side  or  on  the 
same  axle  of  your  vehicle  are  significantly 
under-inflated.  It  is  particularly  important, 
therefore,  for  you  to  check  the  tire  pressure 
in  all  of  your  tires  regularly  and  maintain 
proper  pressure." 

S5.     Test  conditions. 

55.1  Ambient  temperature.  The 
ambient  temperature  is  between  0°C 
(32°F)  and  40°C  (104°F).  ' 

55.2  Road  test  surface.  Road  tests 
are  conducted  on  a  dry,  smooth 
roadway. 
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S5.3     Vehicle  conditions. 

55.3.1  Test  weight.  The  vehicle  is 
tested  at  its  lightly  loaded  vehicle 
weight  and  at  its  gross  vehicle  weight 
rating  without  exceeding  any  of  its  gross 
axle  weight  ratings. 

55.3.2  Vehicle  speed.  The  vehicle  is 
tested  at  a  speed  between  50  km/h  (31.1 
mph)  and  100  km/h  (62.2  mph). 

S6.     Test  procedures. 

(a)  Inflate  the  vehicle's  tires  to  the 
vehicle  manufacturer's  recommended 
cold  inflation  pressure  for  the 
applicable  vehicle  load  conditions 
specified  in  paragraph  S5.3.1  of  this 
standard.  If  the  vehicle  manufacturer 
has  not  recommended  an  inflation 
pressure  for  the  lightly  loaded 
condition,  the  inflation  pressure 
specified  by  the  vehicle  manufacturer 
for  the  gross  vehicle  weight  rating  is 
used. 

(b)  With  the  vehicle  stationary  and  the 
key  locking  system  in  the  "Lock"  or 
"Off  position,  turn  the  key  locking 
system  to  the  "On"  or  "Run"  position. 
The  tire  pressure  monitoring  system 
must  perform  a  check  of  telltale  lamp 
function  as  specified  in  paragraph 
S4.3.3  of  this  standard. 

(c)  If  applicable,  reset  the  tire  pressure 
monitoring  system  in  accordance  with 
the  instructions  specified  in  the  vehicle 
owner's  manual. 

(d)  Drive  the  vehicle  at  any  speed 
specified  in  paragraph  S5.3.2  of  this 
standard  for  20  minutes. 

(e)(1)  For  vehicles  complying  with 

54.2.1.  stop  the  vehicle  and  deflate  any 
combination  of  one  to  four  tires  until 
the  deflated  tire(s)  is  (are)  at  7  kPa  (1 
psi)  below  the  inflation  pressure  at 
which  the  low  tire  pressure  monitoring 
system  is  required  to  activate  the  low 
tire  pressure  warning  telltale  for  that 
vehicle. 

(2)  For  vehicles  complying  with 

54.2.2,  stop  the  vehicle  and  deflate  any 
one  tire  until  the  deflated  tire  is  at  7  kPa 
(1  psi)  below  the  inflation  pressure  at 
which  the  low  tire  pressure  monitoring 
system  is  required  to  activate  the  low 
tire  pressure  warning  telltale  for  that 
vehicle. 

(f)  Drive  the  vehicle  at  any  speed 
specified  in  paragraph  S5,3.2  of  this 
standard.  Record  the  time  from  when 
the  vehicle  speed  reaches  50  km/h  until 
the  time  the  low  tire  pressure  warning 
telltale  illuminates.  The  telltale  must 
illuminate  within  10  minutes  as 
required  in  paragraph  S4.2.1(a)  or 
S4.2.2(a)  of  this  standard. 

(g)  Stop  the  vehicle  and  turn  the  key 
locking  system  to  the  "Off  or  "Lock" 
position.  After  a  5  minute  period,  turn 
the  vehicle's  key  locking  system  to  the 
"On"  or  "Run"  position.  The  telltale 
must  remain  illuminated. 


(h)  Keep  the  vehicle  stationary  for  a 
period  of  one  hour. 

(i)  Inflate  all  of  "the  vehicle's  tires  to 
the  vehicle  manufacturer's 
recommended  cold  inflation  pressure.  If 
the  vehicle's  tire  pressure  monitoring 
system  has  a  manual  reset  feature,  reset 
the  system  in  accordance  with  the 
instructions  specified  in  the  vehicle 
owner's  manual. 

(j)  Drive  the  vehicle  at  any  speed 
specified  in  paragraph  S5.3.2  of  this 
standard.  The  telltale  must  extinguish  as 
specified  in  paragraph  S4, 2. 1(b)  or 
S4.2.2(b). 

{k)(l)  For  vehicles  complying  with 

54.2.1,  if  additional  combinations  of 
tires  are  tested,  repeat  the  test 
procedures  in  paragraphs  S6fa)  through 

(J). 
(2)  For  vehicles  complying  with 

54.2.2,  if  the  other  individual  tires  are 
tested,  repeat  the  test  procedures  in 
paragraphs  S6(a)  through  (j). 

(1)  Utilizing  the  existing  vehicle  rims, 
repeat  the  test  procedures  in  paragraphs 
S6(a)  through  (k)  for  each  tire  size 
recommended  for  the  vehicle  by  the 
vehicle  manufacturer.  Note:  If  a 
different  rim  size  is  required,  OEM  rim 
and  tire  assemblies  appropriate  for  the 
tire  pressure  monitoring  system  are  used 
for  testing. 

S7.    Phase-In  Schedule. 

S  7 . 1     Vehicles  man  ufactured  on  or 
after  November  1.  2003,  and  before 
November  1,  2004.  For  vehicles 
manufactured  on  or  after  November  1, 

2003,  and  before  November  1.  2004,  the 
number  of  vehicles  complying  with  this 
standard  must  not  be  less  than  10 
percent  of: 

(a)  The  manufactiu-er's  average  annual 
production  of  vehicles  manufactured  on 
or  after  November  1 .  2000,  and  before 
November  1,  2003;  or 

(b)  The  manufacturer's  production  on 
or  after  November  1,  2003,  and  before  • 
November  1,  2004. 

57.2  Vehicles  manufactured  on  or 
after  November  1,  2004,  and  before 
November  1 ,  2005.  For  vehicles 
manufactured  on  or  after  November  1, 

2004,  and  before  November  1,  2005,  the 
number  of  vehicles  complying  with  this 
standard  must  not  be  less  than  35 
percent  of: 

(a)  The  manufacturer's  average  aimual 
production  of  vehicles  manufactured  on 
or  after  November  1,  2001.  and  before 
November  1,  2004;  or 

(b)  The  manufacturer's  production  on 
or  after  November  1,  2004.  and  before 
November  1,  2005. 

57.3  Vehicles  manufactured  on  or 
after  November  1,  2005,  and  before 
November  1,  2006.  For  vehicles 
manufactured  on  or  after  November  1, 

2005,  and  before  November  1,  2006,  the 


number  of  vehicles  complying  with  this 
standard  must  not  be  less  than  65 
percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  November  1,  2002,  and  before 
November  1,  2005;  or 

(b)  The  manufacturer's  production  on 
or  after  November  1,  2005,  and  before 
November  1,  2006. 

57.4  Calculation  of  complying 
vehicles. 

(a)  For  purposes  of  complying  with 

57.1,  a  manufacturer  may  count  a 
vehicle  if  it: 

(1)  Is  manufactured  on  or  after 
November  1,  2003,  but  before  November 
1.2004;  or 

(2)  Complies  with  S4.2.1  or  S4.2.2  of 
this  standard. 

(b)  For  purposes  of  complying  with 

57.2,  a  manufacturer  may  count  a 
vehicle  if  it: 

(1) 

(i)  Is  manufactured  on  or  after 
November  1,  2003.  but  before  November 
1,  2065; 

(ii)  Is  not  counted  toward  compliance 
with  S7.1;  and 

(iii)  Complies  with  S4.2.1  of  this 
standard,  or 

(2) 

(i)  Is  manufactured  on  or  after 
November  1.  2004,  but  before  November 
1, 2005; and 

(ii)  Complies  with  S4.2.2  of  this 
standard. 

(c)  For  purposes  of  complying  with 

57.3,  a  manufacturer  may  count  a 
vehicle  if  it: 

(i)  Is  manufactured  on  or  after 
November  1,  2003,  but  before  November 
1,2006; 

(ii)  Is  not  counted  toward  compliance 
with  S7.1  or  S7.2;  and 

(iii)  Complies  with  S4.2.1  of  this 
standard,  or 

(2) 

(i)  Is  manufactured  on  or  after 
November  1,  2005,  but  before  November 
1,  2006;  and 

(ii)  Complies  with  S4.2.2  of  this 
standard. 

57.5  Vehicles  produced  by  more 
than  one  manufacturer. 

S7.5.1     For  the  purpose  of  calculating 
average  annual  production  of  vehicles 
for  each  manufacturer  and  the  number 
of  vehicles  manufactured  by  each 
manufacturer  under  S7.1  through  S7.3, 
a  vehicle  produced  by  more  than  one 
manufacturer  must  be  attributed  to  a 
single  manufacturer  as  follows,  subject 
to  7.5.2: 

(a)  A  vehicle  that  is  imported  must  be 
attributed  to  the  importer. 

(b)  A  vehicle  manufactured  in  the 
United  States  by  more  than  one 
manufacturer,  one  of  which  also 
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markets  the  vehicle,  must  be  attributed 
to  the  manufacturer  that  markets  the 
vehicle. 

S7.5.2    A  vehicle  produced  by  more 
than  one  manufacturer  must  be 
attributed  to  any  one  of  the  vehicle's 
manufactiners  specified  by  an  express 
written  contract,  reported  to  the 


National  Highway  Traffic  Safety 
Administration  imder  49  CFR  Part  590, 
between  the  manufacturer  so  specified 
and  the  manufacturer  to  which  the 
vehicle  would  otherwise  be  attributed 
under  S7.5.1. 

S7.6    Small  volume  manufacturers. 
Vehicles  manufactined  during  any  of 


the  three  years  of  the  November  1,  2003 
to  October  31,  2006  phase-in  by  a 
manufacturer  that  produces  fewer  than 
5,000  vehicles  worldwide  during  that 
year  are  not  required  to  comply  with  the 
standard. 


Tables  to  §571.138 

Table  1  .—Low  Tire  Pressure  Warning  Telltale— Minimum  Activation  Pressure 


Tire  type 


Maximum  or  rated  inflation  pressure 


(kPa) 


(psi) 


Minimum  activation 
pressure 


(KPa) 


(psi) 


P-metric— Standard  Load 

P-metrIc — Extra  Load  

Load  Range  C  

Load  Range  D  

Load  Range  E  


240,  300,  or  350 

280  or  340  , 

350  

450  

550  


35,  44,  or  51 

41  or  49 

51  

65  

80  


140 
160 
200 
260 
320 


20 
23 

38 
46 


4.  Part  590  is  revised  to  read  as 
follows: 

PART  590— TIRE  PRESSURE 
MONITORING  SYSTEM  PHASE-IN 
REPORTING  REQUIREMENTS 

Sec. 

590.1  Scope. 

590.2  Purpose. 

590.3  Applicability. 

590.4  Definitions. 

590.5  Response  to  inquiries. 

590.6  Reporting  requirements. 

590.7  Records. 

590.8  Petition  to  extend  period  to  file 
report. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

f590.1    Scope. 

This  part  establishes  requirements  for 
manufacturers  of  passenger  cars, 
multipiupose  passenger  vehicles, 
trucks,  and  buses  with  a  gross  vehicle 
weight  rating  of  4,536  kilograms  (10,000 
pounds)  or  less,  except  those  vehicles 
with  dual  wheels  on  an  axle,  to  submit 
a  report,  and  maintain  records  related  to 
the  report,  concerning  the  number  of 
such  vehicles  that  meet  the 
requirements  of  Standard  No.  138,  Tire 
pressure  monitoring  systems  (49  CFR 
571.138). 

f  590.2    Purpose. 

The  purpose  of  these  reporting 
requirements  is  to  assist  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  manufacturer 
has  complied  with  Standard  No.  138  (49 
CFR  571.138). 

§590.3    AppllcabilHy. 

This  part  applies  to  manufacturers  of 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses  with  a  gross 
vehicle  weight  rating  of  4,536  kilograms 


(10,000  pounds)  or  less,  except  those 
vehicles  with  dual  wheels  on  an  axle. 

§590.4    Definitions. 

(a)  All  terms  defined  in  49  U.S.C. 
30102  are  used  in  their  statutory 
meaning. 

(b)  Bus,  gross  vehicle  weight  rating, 
multipurpose  passenger  vehicle,  • 
passenger  car,  and  trucks  are  used  as 
defined  in  49  CFR  571.3. 

(c)  Production  year  means  the  12- 
month  period  between  November  1  of 
one  year  and  October  31  of  the 
following  year,  inclusive. 

§  590.5    Response  to  inquiries. 

At  any  time  during  the  production 
years  ending  October  31,  2004,  October 
31,  2005,  and  October  31,  2006,  each 
manufacturer  must,  upon  request  from 
the  Office  of  Vehicle  Safety  Compliance, 
provide  information  identifying  the 
vehicles  (by  make,  model,  and  vehicle 
identification  number)  that  have  been 
certified  as  complying  with  Standard 
No.  138.  The  manufacturer's  designation 
of  a  vehicle  as  a  certified  vehicle  is 
irrevocable. 

§  590.6    Reporting  requirements. 

(a)  General  reporting  requirements. 
Within  60  days  after  the  end  of  the 
production  years  ending  October  31, 
2004,  October  31,  2005,  and  October  31, 
2006,  each  manufacturer  must  submit  a 
report  to  the  National  Highway  Traffic 
Safety  Administration  concerning  its 
compliance  with  Standard  No.  138  (49 
CFR  571.138)  for  its  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  gross  vehicle 
weight  rating  of  less  than  4,536 
kilograms  (10,000  pounds)  produced  in 
that  year.  Each  report  must — 

(1)  Identify  the  manufacturer; 


(2)  State  the  full  name,  title,  and 
address  of  the  official  responsible  for 
preparing  the  report; 

(3)  Identify  the  production  year  being 
reported  on; 

(4)  Contain  a  statement  regarding 
whether  or  not  the  manufacturer 
complied  with  the  requirements  of 
Standard  No.  138  (49  CFR  571.138)  for 
the  period  covered  by  the  report  and  the 
basis  for  that  statement; 

(5)  Provide  the  information  specified 
in  paragraph  (b)  of  this  section; 

(6)  Be  written  in  the  English  language; 
and 

(7)  Be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

(b)  Report  content. 

(1)  Basis  for  statement  of  compliance. 
Each  manufacturer  must  provide  the 
number  of  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses 
with  a  gross  vehicle  weight  rating  of 
4,536  Idlograms  (10,000  pounds)  or  less, 
except  those  vehicles  with  dual  wheels 
on  an  axle,  manufactured  for  sale  in  the 
United  States  for  each  of  the  three 
previous  production  years,  or,  at  the 
manufactiner's  option,  for  the  ciurent 
production  year.  A  new  manufacturer 
that  has  not  previously  manufactined 
these  vehicles  for  sale  in  the  United 
States  must  report  the  number  of  such 
vehicles  manufactined  during  the 
current  production  year. 

(2)  Production.  Each  manufactiner 
must  report  for  the  production  year  for 
which  the  report  is  filed:  the  number  of 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses  with  a  gross 
vehicle  weight  rating  of  4,536  kilograms 
(10,000  pounds)  or  less  that  meet 
Standard  No.  138  (49  CFR  571.138). 
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(3)  Vehicles  produced  by  more  than 
one  manufacturer.  Each  manufacturer 
whose  reporting  of  information  is 
affected  by  one  or  more  of  the  express 
Mrritten  contracts  permitted  by  S7. 5(c)(3) 
of  Standard  No.  138  (49  CFR  571.138) 
must: 

(i)  Report  the  existence  of  each 
contract,  including  the  names  of  all 
parties  to  the  contract,  and  explain  how 
the  contract  afiects  the  report  being 
submitted. 

(ii)  Report  the  actual  number  of 
'  rfehicles  covered  by  each  contract. 


§590.7    Records. 

Each  manufactiuer  must  maintain 
records  of  the  Vehicle  Identification 
Number  for  each  vehicle  for  which 
information  is  reported  under 
§  590.6(b)(2)  until  December  31,  2008. 

§  590.8    Petition  to  extend  period  to  file 
report. 

A  manufacturer  may  petition  for 
extension  of  time  to  submit  a  report 
under  this  Part.  A  petition  will  be 
granted  only  if  the  petitioner  shows 
good  cause  for  the  extension  and  if  the 
extension  is  consistent  with  the  public 
interest.  The  petition  must  be  received 


not  later  than  15  days  before  expiration 
of  the  time  stated  in  §  590.6(a).  The 
filing  of  a  petition  does  not 
automatically  extend  the  time  for  filing 
a  report.  The  petition  must  be  submitted 
to:  Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

Issued:  May  30,  2002. 
Jefifrey  W.  Range, 

Administrator. 

(FR  Doc.  02-13915  Filed  5-30-02;  2:30  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  413,  433,  438,  463,  464, 
467,  and  471 

[FRL-7221-4] 

RIN  2040-AB79 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Metal  Products  and  Machinery  Point 
Source  Category;  Notice  of  Data 
Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  data  availability. 

summary:  On  January  3.  2001  (66  FR 
424),  EPA  published  a  proposal  to 
establish  technology-based  effluent 
limitations  guidelines  and  pretreatment 
standards  for  the  metal  products  and 
machinery  (MP&M)  point  source 
category.  The  proposal  would  apply  to 
approximately  10,000  facilities  that 
manufacture,  rebuild,  or  maintain  metal 
products,  parts,  or  machines  in  eight 
regulatory  subcategories.  EPA 
developed  the  proposal  to  address 
changes  in  the  metal  finishing  and 
electroplating  sectors  over  the  last  20 
years,  including  measures  that  reduce 
pollution.  The  proposal  would  establish 
national  regulations  for  some  industry 
sectors  for  the  first  time  as  well  as 
increasing  the  degree  of  environmental 
protection  from  that  achieved  under  the 
previous  rules. 

In  the  proposal,  EPA  specifically 
solicited  comment  on  43  issues  in 
addition  to  the  general  comment 
solicitation.  EPA  received  comments 
from  various  stakeholders,  including 
State  and  local  regulatory  authorities, 
environmental  groups,  individual 
industrial  facilities  and  industry  groups, 
and  private  citizens. 

This  document  presents  a  summary  of 
data  received  in  comments  since  the 
proposal  and  additional  data  collected 
by  EPA  and  describes  how  these  data 
may  be  used  by  EPA  in  developing  final 
MP&M  regulations. 

EPA  is  evaluating  how  the  comments 
and  new  data  may  change  certain 
aspects  of  the  proposal  and  how  this 
information  might  affect  the  regulatory 
options  considered  for  the  proposal. 
EPA  is  also  evaluating  the  underlying 
data  and  methodology  that  EPA  uses  to 
estimate  the  costs,  pollutant  load 
reductions,  and  financial  impacts 
associated  with  the  regulation  in  light  of 
the  comments  and  new  information. 
The  document  describes  EPA's  current 
thinking  on  these  subjects  and  presents 


information  on  how  the  new  data  and 
information  received  since  proposal 
would  affect  the  proposed  limitations 
and  standards.  Today,  EPA  is  making 
these  data  and  new  information 
available  for  public  review  and 
comment.  EPA  solicits  public  comment 
on  the  issues  and  information  presented 
in  this  notice  of  data  availability  and  in 
the  administrative  record  supporting 
this  document. 

DATES:  You  must  submit  conunents  by 
July  22,  2002. 

ADDRESSES:  Public  conunents  regarding 
this  document  should  be  submitted 
electronically  to 

mpm.comments@epa.gov.  You  also  may 
submit  comments  by  mail  to:  Metal 
Products  &  Machinery  Rule,  Office  of 
Water,  Engineering  and  Analysis 
Division  (4303T),  USEPA,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460.  You  should  submit  hand- 
deliveries  (including  overnight  mail)  to 
the  Metal  Products  &  Machinery  Rule, 
USEPA,  1201  Constitution  Ave,  NW. 
Room  6231G  EPA  WEST,  Washington. 
DC  20004.  Please  submit  an  original  and 
three  copies  of  your  written  comments 
and  enclosxu'es  as  well  as  any  references 
cited  in  your  comments.  Commenters 
who  want  EPA  to  acknowledge  receipt 
of  their  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  EPA  will 
not  accept  facsimiles  (faxes).  For 
additional  information  on  how  to 
submit  electronic  comments  see 
SUPPLEMENTARY  INFORMATION,  How  to 
Submit  Comments. 

The  public  record  for  this  action  and 
the  proposed  rulemaking  has  been 
established  under  docket  number  W- 
99-23  and  is  located  in  the  Water 
Docket  East  Tower  Basement,  Room 
EB57,  401  M  Street  SW,  Washington.  DC 
20460.  The  record  is  available  for 
inspection  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  For  access  to  the  docket 
materials,  call  (202)  260-3027  to 
schedule  an  appointment.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  Mr. 
Carey  A.  Johnston  at  (202)  566-1014  or 
at  the  following  e-mail  address: 
Johnston .  carey@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
How  To  Submit  Comments 

Electronic  comments  must  specify 
docket  number  W-99-23  and  must  be 
submitted  as  an  ASCII,  Microsoft  Word 
97  file,  or  Word  Perfect  5/6/7/8/9  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  EPA  will 
also  accept  comments  and  data  on  disks 
in  any  of  the  above  listed  file  format. 


You  may  file  electronic  comments  on 
this  action  at  many  Federal  Depository 
Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
mail. 
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I.  Purpose  of  This  Document 

Today's  document  has  several 
purposes.  First,  EPA  is  presenting  a 
summary  of  new  data  and  information 
submitted  during  the  public  comment 
period  on  the  proposed  MP&M 
regulations  as  well  as  data  collected  by 
EPA  since  proposal.  Second,  EPA 
discusses  major  issues  raised  in 
comments  on  the  proposal  and  revisions 
in  the  data  analyses  resulting  from  these 
comments  and  the  additional  data. 
Third,  the  dociiment  summarizes  EPA's 
ciurent  thinking  on  how  this  new 
information  and  suggestions  made  by 
commenters  affect  the  analyses  of  the 
proposed  rule.  The  document  also 
summarizes  the  changes  EPA  is 
considering  for  the  final  rule  in  light  of 
the  new  material.  Finally,  the  document 
includes  modified  potential  effluent 
limitations  and  pretreatment  standards 
as  revised  to  take  account  of  the  new 
data  as  well  as  revised  information  on 
the  cost  and  removals  associated  with 
various  treatment  options. 

EPA  has  incorporated  into  the  data 
base  used  for  developing  the  proposed 
MP&M  effluent  limitations  and 
pretreatment  standards  a  significant 
amount  of  new  data  and  corrections  to 
the  proposal  data.  For  a  number  of  the 
subcategories  proposed  for  regulation, 
these  modifications  have  resulted  in 
substantial  changes  in  the  estimated 
cost  and  pollutant  removals  associated 
with  the  treatment  options  considered  at 
proposal.  As  a  consequence,  in  several 
instances,  the  economic  impact  and  cost 
effectiveness  of  the  treatment  options 
are  now  much  higher  than  projected  at 
proposal  (Note  that  a  "high"  cost- 
effectiveness  figure  means  an  option  is 
not  very  cost  effective).  In  some  cases, 
the  proposed  effluent  limitations  and 
pretreatment  standards  would  have 
impacts  greater  than  EPA  has 
traditionally  determined  to  be 
economically  achievable.  Furthermore, 
limiting  the  effluent  limitations  and 
standards  to  facilities  with  higher 
treatment  flows — so-called  flow 
cutoffs — would  not  appear  to  mitigate 
economic  effects  in  any  meaningful  way 
for  certain  subcategories  proposed  for 
regulation.  In  light  of  these  new  results, 
EPA  is  seeking  further  comment  on  the 
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regiilatory  options  considered  for  the 
proposal  as  well  as  several  other  options 
for  reducing  the  economic  impact  of  the 
final  rule. 

The  document  includes  seven  main 
components: 

(1)  Discussion  of  new  analytical  data 
and  information; 

(2)  Revisions  to  EPA's  costs  and 
pollutant  loading  model  and 
methodologies  that  incorporate  new 
data; 

(3)  Possible  changes  to  the 
applicability  of  the  rule,  definitions,  and 
selection  of  regulated  pollutants  for  the 
final  rule  as  a  result  of  the  new 
information; 

(4)  New  information  and  revisions 
that  EPA  may  use  for  its  economic  and 
benefit  methodologies; 

(5)  New  information  and  revisions 
that  EPA  may  use  for  its  statistical 
methodologies; 

(6)  Revised  estimates  of  costs, 
loadings,  economic  impacts,  benefits, 
and  numerical  limitations  and 
standards;  and 

(7)  Discussion  of  possible  alternative 
options  based  on  new  data  and 
information. 

This  document  addresses  these  issues 
related  to  the  proposed  MP&M 
regulation.  To  the  extent  possible, 
.  today's  document  describes  new 
analyses  that  may  be  performed  by  EPA 
and  describes  revisions  EPA  is 
considering  to  EPA's  financial  and 
engineering  models,  as  well  as  possible 
new  data  or  methodologies.  By 
providing  this  information,  it  is  EPA's 
intention  to  present  the  clearest  picture 
of  its  current  thinking  about  how  the 
proposal  may  change  as  a  result  of  the 
additional  information  it  has  obtained. 
It  is  EPA's  hope  that  this  information 
will  encourage  effective  comment. 

This  document  also  contains  a 
discussion  of  ways  that  EPA  may  reduce 
impacts  and/or  enhance  flexibility  of 
the  regulation,  including  options  to 
encourage  implementation  of 
environmental  management  systems 
(EMS)  or  "no  fiulher  regulation" 
options  for  certain  subcategories.  EPA 
received  conmients  concerning  these 
matters  and  in  this  document  requests 
further  information.  The  document  also 
outlines  potential  changes  to  the 
regulatory  thresholds  (e.g.,  "low 
wastewater  flow  cutoff)  that  were 
proposed  to  reduce  impacts. 
■  New  data  that  EPA  may  use  in  its  cost 
6uid  economic  models  include  estimates 
trom  EPA  and  industry  wastewater 
sampling  of  MP&M  unit  operations  of 
pollutant  loading  in  raw  wastewater  and 
new  information  related  to  various  EPA 
modeling  assumptions.  EPA  also 
received  more  than  136  new  data  sets 


with  proposal  comments.  EPA  used  75 
of  these  new  data  sets  for  developing 
numerical  limitations. 

Through  this  notice  of  data 
availability,  EPA  seeks  further  public 
comment  on  any  and  all  aspects  of  the 
specific  data  and  issues  it  has  identified 
here.  However,  EPA  is  seeking  public 
comment  only  on  these  specific  data 
and  issues.  Nothing  in  today's 
document  is  intended  to  invite  further 
discussion  of  other  issues  discussed  in 
the  MP&M  proposal  or  to  reopen  the 
proposal  in  general  for  additional  public 
comments,  EPA  continues  to  review  the 
comments  already  submitted  on  the 
proposed  rule  and  will  address  those 
comments,  along  with  comments 
submitted  on  the  data  and  issues 
identified  in  today's  document,  in  the 
final  rulemaking. 

n.  New  Analytical  Data  and 
Information 

There  are  three  general  areas  of  new 
analytical  data:  (1)  EPA  post-proposal 
sampling,  (2)  industry  self-sampling, 
and  (3)  EPA's  analytical  method 
validation  study.  First,  in  response  to 
public  comments,  EPA  has  performed  a 
number  of  analytical  wastewater 
sampling  episodes  since  the  publication 
of  the  proposed  rule  to  collect 
additional  data  on  raw  wastewater 
loadings,  treatment  efficiencies,  and 
treatment  variability.  In  addition, 
facilities  and  industry  trade  associations 
submitted  a  large  quantity  of  analytical 
water  sampling  data  ("self-monitoring 
data")  along  with  their  written 
comments  on  the  MP&M  proposal  to 
EPA.  Finally,  as  discussed  in  the 
proposed  rule  (66  FR  529).  EPA  has 
performed  a  study  to  validate  EPA 
Analytical  Methods  1624B/624  and 
1625/625  for  several  organic  pollutants 
that  are  part  of  the  proposed  "Total 
Organics  Parameter"  (TOP). 

A.  EPA  Site  Visits  &■  Sampling  Episodes 

During  the  comment  period  and  at  the 
public  meetings  on  the  proposal, 
commenters  raised  concerns  over  the 
representativeness  of  EPA's  database 
concerning  metal  finishing  "zinc" 
platers,  printed  wiring  board  facilities, 
and  the  steel  forming  and  finishing 
facilities;  Based  on  these  concerns  EPA 
worked  with  industry  trade  associations 
to  identify  facilities  in  these  groups  that 
would  be  good  candidates  for  EPA's 
post-proposal  wastewater  sampling 
program.  EPA  visited  6  metal  finishing 
zinc  platers  (4  job  shops,  2  captive).  8 
printed  wiring  board  facilities,  4  steel 
forming  and  finishing  facilities,  and  2 
other  MP&M  facilities  (i.e..  metal 
finishing  job  shops  that  do  not 
specialize  in  zinc  plating).  Based  on  the 
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information  collected  during  the  site 
visits,  which  included  information  on  a 
variety  of  MP&M  imit  operations  being 
performed,  whether  the  site  was 
employing  technology'  considered  to  be 
"Best  Available  Technology,"  sampling 
logistics,  and  production  schedule,  EPA 
selected  facilities  for  analytical 
wastewater  sampling.  EPA  performed 
wastewater  sampling  at  2  metal 
finishing  zinc  platers  that  operate  as  job 
shops,  3  printed  wiring  board  facilities, 
and  2  steel  forming  and  finishing 
facilities.  EPA  collected  characterization 
samples  of  wastewater  from  typical 
MP&M  operations  and  paired  influent 
and  effluent  samples  from  each  of  these 
faciUties'  treatment  systems.  In 
addition,  EPA  obtained  long-term 
monitoring  data  from  all  sampled  sites 
for  use  in  calculating  new  variability 
factors  and  long-term  averages  for 
revising  nimierical  limits.  EPA  also 
obtained  long-term  monitoring  data 
from  several  facilities  that  EPA  visited 
but  did  not  sample:  two  zinc  platers  that 
operate  as  captive  facilities,  one  printed 
wiring  board  facility,  and  one  steel 
forming  and  finishing  facility.  EPA  is 
using  these  additional  data  sets  and  data 
used  at  proposal  for  revising  numerical 
limits.  Non-confidential  versions  of 
these  Site  Visit  Reports  (SVRs)  and 
Sampling  Episode  Reports  (SERs)  can  be 
foimd  in  sections  15.2  and  15.3  of  the 
public  record  for  this  document  (Docket 
Number  W-99-23). 

Although  EPA  does  have  survey 
questionnaires  for  the  facilities  in  the 
Steel  Forming  &  Finishing  (SFF) 
Subcategory,  EPA  did  not  sample  any 
SFF  facilities  prior  to  proposal.  EPA  did 
solicit  data  from  such  facilities.  As 
explained  in  the  proposal  (66  FR  530), 
EPA  is  plaiming  to  revise  the  list  of 
regulated  pollutants  and  the  numerical 
limitations  for  the  SFF  Subcategory 
based  on  post-proposal  sampling  data. 
For  proposal,  EPA  based  the  selection  of 
regulated  pollutants  and  numerical 
limits  on  data  from  the  General  Metals 
subcategory.  See  section  IV  of  today's 
document  for  a  list  of  pollutants 
currently  under  consideration  for 
regulation  [see  a  memorandiun  entitled, 
"Selection  of  Regulated  Pollutants  for 
the  Steel  Forming  &  Finishing 
Subcategory,"  section  16.2  of  the  public 
record,  E)CN  16876  for  a  discussion  of 
the  selection  of  regulated  pollutants.) 

As  described  in  the  proposed  rule  (66 
FR  534),  EPA  solicited  comment  on  the 
appropriate  analytical  method  for 
analyzing  total  sulfide  in  wastewater 
from  MP&M  facilities.  When  EPA 
performed  analytical  testing  on  the 
wastewater  samples  collected  post- 
proposal,  EPA  used  three  different 


analytical  methods  to  detect  total 

sulfide: 

•  Method  376.1,  a  titrimetric  method 

that  was  used  by  EPA  for  the  majority 
of  its  sulfide  analyses  for  proposal; 

•  Method  376.2,  a  colorimetric 
method  suggested  by  industry  as  an 
alternate  choice  and  used  by  EPA  for 
one  sampling  episode  for  proposal;  and 

•  Method  4500-S    -  (E)  from  the  18th 
edition  of  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
a  titrimetric  method  similar  to  Method 
376.1.  Method  4500-S    2  (C),  a 
pretreatment  procedure,  is 
recommended  for  reducing  interferences 
(e.g.,  thiosulfate,  sulfite,  and  various 
organic  compoimds)  and/or 
concentrating  the  sample  to  achieve 
greater  sensitivity.  Method  4500-S  "  ^  (E) 
was  run  using  this  pretreatment 
procedure  in  the  post-proposal  sampling 
program. 

All  three  of  these  methods  are 
cxirrenUy  approved  at  40  CFR  part  136 
for  compliance  monitoring. 

EPA  collected  sulfide  data  for  236 
samples  in  seven  post-proposal 
sampling  episodes  using  all  three  of 
these  sulfide  methods  (EPA  Episode 
numbers  6455.  6456,  6457,  6458,  6461, 
6462,  and  6463).  These  samples  were 
collected  from  both  process  wastewaters 
prior  to  treatment  and  effluent 
wastewater  after  treatment.  Of  those  236 
samples,  156  samples  (66%)  had  no 
sulfide  detected  by  any  of  the  three 
methods.  The  reported  detection  limits 
for  the  three  methods  differ  as  a 
function  of  the  analytical  techniques, 
and  thus,  EPA  does  not  intend  to 
investigate  these  results  further. 

One  of  the  236  samples  had  results  for 
all  three  methods  that  were  invalidated 
during  the  data  review  process  because 
of  extreme  difficulties  during  the 
analysis.  An  additional  79  samples 
(33%)  had  sulfide  detected  by  one  or 
more  of  the  three  methods.  These  79 
samples  will  tell  us  the  most  about  the 
performance  of  the  methods  in  the 
MP&M  wastewaters.  Of  those,  only  12 
samples  had  sulfide  detected  by  all 
three  methods,  while  the  remaining  67 
samples  were  a  mixture  of  detected 
sulfide  and  non-detect  results. 

EPA  provides  a  detailed  review  of 
these  67  samples  with  "mixed  results" 
arid  the  12  samples  with  detects  by  all 
three  methods  in  a  document  titled, 
"Evaluation  of  Sulfide  Results  for  Metal 
Products  and  Machinery  Samples 
Analyzed  by  MCA  WW  Method  376.1, 
MCA  WW  Method  376.2,  and  Standard 
Method  4500-S  -  2  (E)"  (see  section  16.2, 
DCN  16941). 

Because  the  true  concentrations  of 
sulfide  in  these  236  samples  are  not 
known,  it  is  not  possible  to  state  with 


certainty  which  of  the  three  methods 
used  in  this  study  (DCN  16941) 
performs  best  overall.  The  results  for  the 
236  samples  in  this  study  suggest  that 
there  are  potential  interferences  with 
Method  376.1  that  may  be  better 
addressed  by  either  Method  376.2  or  SM 
4500-S    -  (E)  and  its  associated  sample 
pretreatment  step.  The  fact  that  sulfide 
was  not  detected  by  any  of  the  methods 
in  approximately  66%  of  all  the 
samples,  suggests  that  the  differences 
between  the  methods  need  to  be  viewed 
in  the  context  of  specific  samples  and 
sample  types. 

Of  the  26  effluent  samples  where  EPA 
detected  sulfide  by  one  or  more  of  the 
three  methods,  eight  samples  were 
detected  by  all  three  methods.  These 
results  indicate  that  the  performance  of 
the  three  methods  can  be  comparable  in 
the  sample  type  to  which  these  methods 
are  most  often  applied  [i.e.,  treated 
effluents),  and  in  samples  whose  sulfide 
concentrations  fall  within  the  range  of 
all  three  methods.  The  data  from  the 
other  effluent  samples  and  from  the 
influents  and  unit  process  samples 
suggest  that:  (1)  Method  376.2  may 
perform  better  than  SM  4500-S  "  ^  (E); 
and  (2)  when  the  sample  pretreatment 
procedure  in  SM  4500-S  -  2  (C)  is 
employed,  SM  4500-S    ^  (E),  in  turn, 
may  perform  better  than  Method  376.1. 

B.  Industry  Submitted  Data 

In  addition  to  their  written  comments, 
many  MP&M  facilities  and  a  few 
POTWs  submitted  data  to  be  used  in 
developing  the  numerical  limits  for  the 
final  rule.  EPA  is  using  over  46  data  sets 
of  long-term  self-monitoring  compliance 
data  from  "BAT"  facilities  that  met  our 
criteria.  In  addition,  EPA  is  using  paired 
influent/effluent  data  received  from  an 
additional  37  "BAT"  facilities  and 
characterization  data  for  MP&M  unit 
operations  [i.e.,  in-plant  raw 
wastewater)  from  three  facilities. 

EPA  extensively  reviewed  the  data 
submitted  as  comment  to  the  proposed 
rule.  EPA  reviewed  the  data  for 
completeness  when  compared  to  the 
"Guidelines  for  Submission  of 
Anal5rtical  Data"  in  the  proposed  rule 
(66  FR  537).  EPA  contacted  facilities  to 
follow  up  on  missing  information  when 
only  a  few  items  were  not  included  [e.g., 
a  treatment  flow  diagram  or 
identification  of  sampling  points).  For 
the  75  data  sets  of  the  136  submitted 
with  proposal  comments,  EPA  has  been 
able  to  include  the  data  and  use  them 
for  calculating  the  revised  limits 
presented  in  today's  document. 
Although  EPA  has  used  these  data,  it 
has  also  flagged  certain  data  points  to 
note  any  discrepancies,  such  as  the 
analytical  method  not  being  an  EPA 
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approved  method  or  if  there  are 
questions  pertaining  to  the  QA/QC  data. 
These  flags  may  be  used  in  the  future  to 
exclude  certain  data  points.  There  are 
additional  data  submissions  that  EPA 
did  not  use  in  calculating  today's 
revised  limitations  and  standards 
because  the  Agency  has  not  completed 
verifying  that  such  data  meets  EPA's 
criteria  for  inclusion.  Although  not 
used,  these  data  are  included  in  the 
record  for  this  document  for  purposes  of 
public  comment.  EPA  has  fully 
explained  how  it  will  calculate  long- 
term  averages  and  variability  factors  for 
the  final  limitations  and  standards  so 
commenters  may  determine  the  effect 
these  data  would  have  if  included  in  the 
data  base  for  the  final  rule.  EPA  will 
continue  to  contact  facilities  where 
major  components  were  missing  from 
the  data  submittal  and  will  consider 
including  these  additional  data  sets  now 
available  in  the  record  in  the 
development  of  the  limitations  and 
standards  for  the  final  rule  to  the  extent 
they  meet  EPA  standards  for  inclusion. 

EPA  is  using  long-term  monitoring 
data  [i.e.,  data  used  for  compliance 
monitoring)  from  31  General  Metals 
facilities,  1  Metal  Finishing  Job  Shop,  4 
Zinc  Platers,  2  Printed  Wiring  Boards,  3 
SFF  facilities,  3  Oily  Wastes  facilities, 
and  2  Shipbuilding  Dry  Docks.  EPA  is 
also  using  industry-submitted  paired 
influent/effluent  data  from  26  General 
Metals  facilities,  8  Metal  Finishing  Job 
Shops,  2  Zinc  Platers,  and  one  Oily 
Wastes  facility.  Data  submitted  with 
comments  can  be  found  in  section 
12.2.2  of  the  public  record. 

EPA  requested  data  to  aid  in 
characterizing  the  concentrations  of 
pollutants  in  wastewaters  from  MP&M 
processes  [i.e.,  unit  operations).  In 
addition  to  EPA's  post-proposal 
sampling  program,  described  above, 
EPA  received  unit  operations  sampling 
data  for  the  following  unit  operations: 

•  UP  4:  Acid  Treatment  without 
Chromium 

•  UP  4R:  Acid  Treatment  without 
Chromium  Rinse 

•  UP  5:  Alkaline  Cleaning  for  Oil 
Removal 

•  UP  5R:  Alkaline  Cleaning  for  Oil 
Removal  Rinse 

•  UP  14:  Chemical  Conversion 
Coating  without  Chromium 

•  UP  16:  Chromate  Conversion 
Coating 

•  UP  16R:  Chromate  Conversion 
Coating  Rinse 

•  UP  17:  Corrosion  Preventative 
Coating 

•  UP  17R:  Corrosion  Preventative 
Coating  Rinse 

•  UP  24:  Electroplating  without 
Chromium  or  Cyanide 


•  UP  24R:  Electroplating  without 
Chromium  or  Cyanide  Rinse 

•  UP  27:  Grinding 

•  UP  33:  Painting— Immersion  (E- 
Coat) 

•  UP  83:  Acid  Pickling  Neutralization 

•  UP  93:  Iron  Phosphate  Conversion 
Coating 

•  UP  93R:  Iron  Phosphate  Conversion 
Coating  Rinse 

EPA  is  using  this  data  for  two  main 
.purposes.  First,  EPA  is  using  this  data 
to  supplement  unit  operations  data  used 
to  estimate  the  pollutant  loadings,  by 
subcategory,  contained  in  MP&M 
wastewaters  prior  to  treatment.  As 
discussed  in  section  III.A  of  today's 
document,  EPA  is  making  every  effort  to 
use  subcategory-specific  unit  operations 
data  instead  of  estimating  loadings  by 
averaging  the  data  by  unit  operations 
across  subcategories. 

Second,  EPA  is  using  this  data  to 
better  define  those  operations  which 
should  be  included  in  EPA's  definition 
of  "oily  operations"  used  to  differentiate 
the  Oily  Wastes  Subcategory  from  the 
General  Metals  Subcategory.  EPA 
received  many  comments  on  certain 
unit  operations  that,  as  proposed,  would 
cause  a  facility  to  fall  under  the  General 
Metals  Subcategory  instead  of  the  Oily 
Wastes  Subcategory.  Commenters 
concluded  that  these  unit  operations  are 
truly  "oily  operations"  generating 
wastewater  that  contains  little  or  no 
metals  and  would  not  be  effectively 
treated  using  the  recommended 
treatment  for  the  General  Metals 
Subcategory  [i.e.,  Option  2,  which 
includes  metal  removal  via  chemical 
precipitation).  Using  the  data  that  EPA 
received  and  a  review  of  all  unit 
operations  data,  EPA  is  considering 
incorporating  into  the  definition  of  "oily 
operations"  the  following  unit 
operations  and  any  associated  rinses 
[see  section  IV.A  for  a  potential  revision 
to  the  definition  of  "oily  operations"): 

•  UP  1:  abrasive  blasting 

•  UP  7:  alkaline  treatment  without 
cyanide; 

•  UP  11:  assembly/disassembly; 

•  UP  12:  tumbling/barrel  finishing/ 
mass  finishing/vibratory  finishing; 

•  UP  13:  burnishing; 

•  UP  18:  electrical  discharge 
machining; 

•  UP  35:  polishing; 

•  UP  43:  thermal  cutting; 

•  UP  44:  washing  of  final  products; 

•  UP  45:  welding; 

•  UP  460R:  wet  air  pollution  control 
for  organic  constituents; 

•  UP  51:  bilge  water: 

•  UP  71:  adhesive  bonding; 

•  UP  72:  calibration;  and 

•  UP-93:  iron  phosphate  conversion 
coating. 


EPA  is  considering  this  revision  based 
on  the  low  levels  of  metals  and 
similarity  of  wastewater  characteristics 
to  other  "oily  operations."  [see  section 
rv  of  today's  document  for  the  potential 
revised  definition  of  oily  operations). 

EPA  also  received  data  from  the 
American  Association  of  Railroads 
(AAR)  which  summarized  the  current 
permit  limits,  treatment-in-place  (TIP), 
and  the  facilities'  measured  monthly 
average  and  average  of  daily  maximum 
values  for  the  last  year  for  all  known 
direct  discharge  railroad  line 
maintenance  facilities.  More  recently, 
this  trade  association  provided  the 
individual  responses  to  their  survey 
questionnaire.  Each  railroad  line 
maintenance  facility  provided  one  year 
of  long-term  monitoring  data  [see 
section  15.1  of  the  public  record  for  the 
AAR  surveys).  EPA  is  reviewing 
alternative  options  fotthe  Railroad  Line 
Maintenance  Subcategory  based  on  this 
data.  See  section  IX.F  of  today's 
docimient  for  this  discussion. 

C.  Analytical  Method  Validation  Study 
and  the  Total  Organics  Parameter 

in  an  effort  to  provide  flexibility.  EPA 
proposed  three  options  for  meeting 
limits  related  to  organic  chemicals.  One 
option  focused  on  the  use  of  a  surrogate 
parameter.  Total  Organics  Parameter  or 
TOP,  to  be  used  for  monitoring  organic 
pollutants  in  MP&M  wastewater.  In  the 
proposal,  the  "TOP"  consisted  of  48 
individual  organic  pollutants.  To 
comply  with  the  TOP  limit,  as 
proposed,  a  facility  would  monitor  for 
all  48  pollutants  (or  a  lesser  number  if 
a  waiver  was  obtained  for  pollutants  not 
present)  and  sum  the  measured  values, 
using  the  nominal  quantitation  value  for 
non-detects.  As  discussed  in  the 
proposed  rule  (66  FR  529),  the  following 
TOP  analytes  do  not  have  approved  EPA 
methods:  Benzoic  acid,  carbon 
disulfide,  3,6-Dimethylphenanthrene,  2- 
Isopropylnaphthalene,  1- 
Methylfluorene,  and  2- 
Methylnaphthalene.  In  addition,  aniline 
and  1-Methylphenanthrene  do  not  have 
procedures  approved  in  40  CFR  part 
136,  but  do  have  procedures  that  have 
been  validated  as  attachments  to  EPA 
Methods  1625/625.  With  the  exception 
of  Benzoic  Acid,  EPA  has  performed  a 
study  to  validate  EPA  Analytical 
Methods  1624B/624  and  1625/625  for 
these  organic  pollutants.  EPA 
eliminated  benzoic  acid  because  of  its 
low  and  highly  variable  recovery  using 
EPA  Methods  625  and  1625.  Benzoic 
acid  will  be  deleted  from  the  list  of 
organic  pollutants  that  constitute  the 
Total  Organics  Parameter. 

In  order  to  provide  test  methods  for 
six  additional  semivolatile  organic 


ft 

38756 


Federal  Register /Vol.  67.  No.  108  /  Wednesday.  June  5,  2002  /  Proposed  Rules 


pollutants  (aniline,  3,6- 
dimethylphenanthrene,  2- 
isopropylnaphthalene,  1- 
methylfluorene,  2-methylnaphthalene, 
and  1-methylphenanthrene)  and  one 
additional  volatile  organic  pollutant 
(carbon  disulfide)  in  the  MP&M 
industry  final  rule,  EPA  has  developed 
and  validated  attachments  to  EPA 
Methods  624  and  1624B  and  validated 
revisions  to  the  existing  attachments  to 
EPA  Methods  625  and  1625.  The 
attachments  and  revisions  to  the 
attachments  are: 

•  Method  624.  Attachment  1: 
Determination  of  Additional  Volatile 
Pollutants,  January  2001 

•  Method  625,  Attachment  1, 
Revision  A:  Determination  of  Additional 
Semivolatile  Pollutants,  January  2001 
(Method  625.  Attachment  lA) 

•  Method  1624B,  Attachment  1: 
Determination  of  Additional  Volatile 
Pollutants,  January  2001 

•  Method  1625B,  Attachment  1, 
Revision  A:  Determination  of  Additional 
Semivolatile  Pollutants,  January  2001 
(Method  1625B,  Attachment  lA) 

The  validation  study  for  each  of  the 
above  methods  attachments  involve 
analyses  of  MP&M  industry  wastewater 
samples  collected  by  EPA  and  sent  to 
three  separate  laboratories  for  analyses 
by  Methods  1624B  and  1625B.  Apart 
from  the  fact  that  Methods  1624B  and 
1625B  contain  analytes  that  are  not 
foimd  in  Methods  624  and  625,  the 
principal  differences  between  these 
1600  Series  methods  and  their  600 
Series  counterparts  is  that  the  1600 
Series  methods  employ  isotope  dilution 
quantitation  to  determine  the 
concentration  of  many  of  the  target 
analytes.  The  concentration  of  the  target 
analytes  are  determined  using  an 
internal  standard  quantitation 
procedure  in  the  corresponding  600 
Series  methods.  As  a  result,  for  the 
purposes  of  this  study,  instead  of 
analyzing  a  sample  once  by  Method 
1624B  and  again  by  Method  624,  it  is 
both  possible  and  practical  to  perform 
the  analysis  of  a  given  sample  once  for 
Method  1624B  using  isotope  dilution 
quantitation  and  then  reprocess  the 
resulting  mass  spectrometric  data  using 
the  internal  standard  procediu-es 
employed  in  Method  624.  The  same 
situation  applies  to  Methods  1625B  and 
625 — one  analytical  nm  can  provide 
data  for  both  quantitation  approaches. 
The  results  of  this  validation  effort 
have  been  used  to  develop  method 
performance  criteria  for  the  seven  new 
analytes  in  the  attachments  to  Methods 
1624B,  624.  1625.  and  625.  These 
criteria  are  specific  to  the  use  of  these 
methods  to  demonstrate  compliance 
with  the  MP&M  final  rule  only.  The 


final  report  for  the  study  provides 
criteria  for:  method  sensitivity, 
calibration  linearity,  labeled  compound 
recovery  (Methods  1624B  and  1625), 
and  matrix  spike  recovery  (Methods  624 
and  625).  The  interlaboratory  study 
results  and  the  revised  attachments  are 
included  in  the  MP&M  rulemaking 
record.  See  section  VLB.  of  today's 
docimient  for  a  discussion  on 
alternative  approaches  to  calculating  the 
TOP  limit. 

m.  Revisions  &  Corrections  to  the  Cost 
&  Loadings  Model 

Based  on  proposal  comments,  EPA 
has  revised  several  aspects  of  the  Cost 
&  Loadings  Model  used  to  develop 
estimates  of  compliance  costs  and 
pollutant  loads.  This  section  discusses 
the  changes  in  methodology  and 
corrections  to  the  model  and  database 
for  this  docimient  including:  (1) 
Subcategorization  of  unit  operations 
data;  (2)  pollutant  specific  revisions  to 
the  loadings  and  removals:  (3) 
corrections  to  the  coding  in  the  model; 
(4)  re-imputation  of  missing  wastewater 
flows;  and  (5)  several  other  issues  on 
which  EPA  is  soliciting  comment. 
Section  VI  of  today's  document  provides 
a  more  detailed  discussion  of  the  results 
of  the  re-analysis  using  the  revised  Cost 
&  Loadings  Model  (and  the  revised 
associated  input  databases). 

A.  Subcategorization  of  Facilities  and 
Unit  Operations  Data 

This  section  discusses  changes  being 
considered  to  EPA's  subcategorization 
scheme  as  well  as  changes  to  the  way  in 
which  EPA  is  using  the  data  that 
characterizes  MP&M  operations  (i.e., 
unit  operations). 

1.  Changes  in  EPA's  Subcategorization 
Scheme 

In  the  proposal,  EPA  solicited 
comment  on  the  proposed 
subcategorization  scheme.  Based  on  the 
conmients  received,  EPA  is  considering 
placing  Printed  Wiring  Board  (PWB) 
facilities  and  Printed  Wiring  Board  job 
shops  in  the  same  subcategory:  Printed 
Wiring  Board.  At  proposal,  EPA  placed 
the  PWB  job  shops  in  the  Metal 
Finishing  Job  Shops  Subcategory  based 
on  the  special  economic  conditions  of 
job  shops.  However,  information 
submitted  by  commenters  indicates  that 
PWB  job  shops  are  much  more  similar 
to  PWB  facilities  than  to  metal  finishing 
job  shops  when  considering  their 
wastewater  characteristics  and 
operations.  For  all  analyses  supporting 
today's  document,  EPA  has  placed  the 
Printed  Wiring  Board  job  shops  in  the 
Printed  Wiring  Board  Subcategory. 


In  addition,  based  on  comments,  EPA 
has  reviewed  the  unit  operations  of 
Printed  Wiring  Assembly  facilities  and 
has  determined  that  they  are  most 
similar  to  the  facilities  in  the  General 
Metals  Subcategory.  Printed  wiring 
assembly  facilities  do  not  manufactiwe 
printed  circuit  boards,  but  do  attach 
circuit  boards  to  other  structures. 
Therefore,  they  do  not  perform  the 
operations  typical  of  a  printed  wiring 
board  facility  (e.g.,  applying  photoresist, 
etching  of  the  board,  or  stripping).  EPA 
concluded  that  most  printed  wiring 
assembly  facilities  in  the  MP&M 
database  were  placed  in  the  General 
Metals  Subcategory  for  proposal.  For 
this  document,  EPA  has  confirmed  that 
all  printed  wiring  assembly  facilities  are 
identified  as  General  Metals  facilities. 
Unless  new  information  leads  EPA  to 
reconsider  this  determination,  EPA  will 
address  the  codified  language  for  the 
applicability  of  the  General  Metals 
Subcategory  of  the  final  rule  to  reflect 
the  inclusion  of  the  printed  wiring 
assembly  facilities  in  the  subcategory. 
EPA  received  comments  concerning 
the  definition  for  "oily  operations"  used 
in  the  applicability  statement  of  the  Oily 
Wastes  Subcategory.  Commenters 
provided  data  on  several  MP&M  unit 
operations  which  were  not  part  of  the 
"oily  operations"  definition  in  the 
proposed  rule.  The  data  show  that  there 
are  low  levels  of  metals  in  these  imit 
operations.  Based  on  the  data  received 
and  a  review  of  other  imit  operations 
containing  only  low  concentrations  of 
metals,  EPA  is  considering  whether  to 
revise  the  proposed  definition  of  "oily 
operations"  used  to  define  the  Oily 
Wastes  Subcategory  (see  sections  II.B 
and  IV.A).  This  change  would  result  in 
the  reclassification  of  several  facilities 
to  the  Oily  Waste  Subcategory  that  were 
originally  classified  in  the  General 
Metals  Subcategory  at  proposal  (see 
section  VII  of  today's  document  for  the 
number  of  facilities  now  estimated  in 
each  subcategory). 

Finally,  EPA  is  considering  whether 
to  subcategorize  or  segment  metal 
finishing  zinc  platers.  EPA  uses  the  term 
"zinc  platers"  to  describe  facilities 
where  over  95%  of  their  wastewaters  are 
generated  from  zinc  electroplating 
operations.  These  facilities  typically  do 
not  perform  copper,  nickel,  or  chrome 
electroplating.  However,  most  of  these 
facilities  follow  their  plating  lines  with 
chromium  conversion  coating  lines. 
Currently,  zinc  platers  can  be  found  in 
the  Metal  Finishing  Job  Shops 
Subcategory  [i.e.,  job  shop  zinc  platers) 
and  the  General  Metals  Subcategory 
(i.e.,  captive  shop  zinc  platers).  The 
wastewater  characteristics  of  zinc 
platers  are  different  from  other  facilities 
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in  these  two  subcategories,  particularly 
with  respect  to  their  concentrations  of- 
zinc.  Where  non-zinc  platers  may  have 
concentrations  of  10-90  mg/1  zinc  in 
their  wastewater  prior  to  treatment,  zinc 
platers  have  concentrations  from  100- 
800  mg/1  zinc  in  their  wastewater  prior 
to  treatment.  However,  zinc  platers  have 
very  low  concentrations  of  other 
pollutants  as  compared  to  non-zinc 
platers.  Therefore,  EPA  is  considering 
subcategorizing  zinc  platers  by  either 
creating  a  separate  subcategory  for  all 
zinc  platers,  or  creating  a  segment 
within  each  of  the  two  affected 


subcategories.  EPA  is  also  considering 
retaining  the  current  structure.  The  use 
of  a  segment  would  allow  for  a  separate 
numerical  limitation  for  zinc  for  zinc 
platers  while  providing  ease  of 
implementation  as  it  would  allow  them 
to  remain  in  their  appropriate  current 
subcategory  (i.e..  Metal  Finishing  Job 
Shops  or  General  Metals).  EPA  is  also 
considering  no  change  to  the  current 
subcategorization  scheme  but  adopting  a 
new  zinc  limit  that  represents  zinc 
levels  achievable  by  zinc  platers 
operating  BAT  treatment  systems.  In 
this  case.  EPA  would  use  data  from  the 


sampling  of  zinc  platers  to  set  the  zinc 
limit  in  the  Metal  Finishing  Job  Shops 
and  General  Metals  subcateogries.  EPA 
concluded  that  this  approach  would 
cause  the  least  confusion  for  permit 
writers  and  be  the  easiest  to  implement; 
however,  this  approach  would  allow 
discharge  of  additional  pounds  of  zinc 
to  the  environment  from  non-zinc 
platers  in  the  current  subcategories  (see 
Table  III.A-1).  These  additional  pounds 
of  zinc  would  have  corresponding  low 
pound-equivalents  due  to  the  low 
toxicity  weighting  factor  (0.047)  for 


zmc. 


Table  III.A-1.— Incremental  Pounds  of  Zinc  Discharged  to  the  Environment  When  Using  Only  Zinc  Plater 
Data  for  Setting  the  Zinc  Limits  for  the  Metal  Finishing  Job  Shops  and  General  Metals  Subcategories 


Discharger  status 


Indirect 


Direct 


Facility  type 


General  Metals  

General  Metals  (>  1  MGY)  ^ 
Metal  Finishing  Job  Shops  . 

General  Metals  

Metal  Finishing  Job  Shops  . 


Number  of 
facilities 


10,787 

2,055 

1.165 

1,500 

24 


^  Note:  MGY:  Million  Gallons  per  Year 

EPA  solicits  comment  on  whether:  (1) 
Zinc  platers  should  be  in  their  own 
subcategory;  (2)  a  segment  within 
sxisting  subcategories;  or  (3)  no  change 
n  subcategorization  with  a  zinc 
limitation  that  is  achievable  by  zinc 
platers.  EPA  also  solicits  comment  on 
the  burden  to  permit  writers  and  control 
authorities  associated  with  each 
approach. 

2.  Subcategorization  of  Unit  Operation 
Data 

In  the  Cost  &  Loadings  Model  used  for 
the  proposed  rule,  EPA  averaged  all  data 
for  a  specific  imit  operation  (e.g., 
LJP23 — electroplating  with  cyanide) 
regardless  of  the  subcategory  of  the 
facility  from  which  the  data  was    . 
collected.  Therefore,  cyanide 
concentrations  from  a  metal  finishing 
job  shop's  UP23  were  averaged  with 
cyanide  concentrations  from  a  printed 
wiring  board's  UP23,  and  with  cyanide 
concentrations  from  a  general  metals 
facility's  UP23.  EPA  received  many 
comments  demonstrating  that  the 
concentrations  of  cyanide  in 
electroplating  varied  greatly  between 
subcategories,  and  most  importantly 
between  metal  finishing  job  shops  and 
printed  wiring  boards.  Similarly,  EPA 
received  comments  that  the 
concentration  of  copper  and  tin  differed 
widely  between  printed  wiring  board 
facilities  and  other  subcategories. 
Therefore,  for  this  analysis  EPA  is 
applying  concentration  data  from  unit 


Pounds 


8,200 
7,491 
1.895 
9.754 
101 


Pourid- 
equivalents 


385 

352 

89 

458 

5 


operations  by  subcategory  to  the  extent 
possible. 

EPA  has  segregated  the  existing  unit 
operations  concentration  data,  including 
data  used  for  proposal  and  newly 
collected  data,  by  subcategory.  EPA 
performed  post-proposal  sampling  (see 
section  II.A)  of  many  printed  wiring 
board  unit  operations  in  an  effort  to 
distinguish  printed  wiring  board  data 
from  other  MP&M  subcategories  with 
metal-bearing  wastewater.  For  example, 
at  proposal  EPA  used  an  average 
cyanide  concentration  of  27,959  mg/1  for 
UP23  for  all  metal-bea-ing 
subcategories;  however,  EPA  has  revised 
the  Cost  &  Loadings  Model  to  use  a 
cyanide  concentration  for  UP23  of  5,200 
mg/1  for  metal  finishing  jobs  shops  and 
430  mg/1  for  printed  wiring  boards 
based  on  data  obtained  from  these 
operations  (see  section  in.B.l). 

In  addition  to  segregating  the  unit 
operations  data  by  subcategory,  EPA  has 
segregated  the  unit  operations  for  the 
"zinc  plater"  segment  of  the  Metal 
Finishing  Job  Shops  and  General  Metals 
subcategories.  Therefore,  the  unit 
operations  (raw  wastewater)  of  a  model 
site  that  is  a  zinc  plater  would  be 
credited  with  the  appropriate  level  (i.e., 
higher  level)  of  zinc  and  appropriate 
levels  (i.e.,  very  low  or  non-detect)  of 
other  pollutants. 

EPA  has  also  collected  imit  operation 
data  that  is  specific  to  the  steel  forming 
and  finishing  subcategory  so  that 
modeled  pollutant  loadings  will  better 


reflect  wastewater  characteristics  at 
those  sites. 

Finally,  EPA  received  comment 
concerning  the  variability  of  the 
wastewaters  sampled  to  represent  the 
"testing"  unit  operation.  EPA  defines 
the  testing  unit  operation  as  the 
application  of  thermal,  electrical, 
mechanical,  hydraulic,  or  other  energy 
to  determine  the  suitability  or 
functionality  of  a  part,  assembly  or 
complete  unit.  Commenters  are 
concerned  that  wastewater 
concentrations  from  testing  of  one  type 
(e.g.,  automotive  radiators)  does  not 
represent  the  same  wastewater 
characteristics  as  testing  of  another  type 
(e.g.,  aircraft  engines).  EPA  is 
considering  whether  or  not  to  further 
divide  the  testing  unit  operation, 
particularly  for  the  General  Metals 
Subcategory,  by  industry  sector  or 
testing  type  (e.g.,  hydrostatic,  dye 
penetrant,  ultrasonic,  magnetic  flux). 
EPA  data  show  automotive  radiator 
testing  molybdenum,  fluoride,  and 
vanadium  concentrations  are  774  mg/1, 
0  mg/1  (not  measured)  and  0.004  mg/L 
respectively,  while  aircraft  parts  testing 
molybdenum,  fluoride,  and  vanadium 
concentrations  are  0.271  mg/1,  49,000 
mg/1,  and  215  mg/1  respectively.  EPA 
solicits  comment  on  whether  or  not  to 
subdivide  the  testing  unit  operation  and 
ways  to  appropriately  divide  the 
Agency's  data  from  this  unit  operation. 

The  methodology  for 
subcategorization  of  unit  operation 
concentrations  and  a  discussion  of 
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remaining  data  transfers  from  one 
subcategory  to  another  are  described  in 
a  memorandum  in  the  public  record, 
entided  "  MP&M  Pollutant  Loadings 
Subcategory-Specific  Data,"  section 
16.7.  DCN  16759.  EPA  solicits 
comments  on  this  approach. 

B.  Pollutant  Specific  Revisions  to 
Loadings  and  Removals 

EPA  received  comment  on  several 
pollutant-specific  issues  related  to  the 
pollutant  loadings  and  removals 
generated  by  EPA's  Cost  &  Loadings 
Model.  In  some  cases,  commenters 
questioned  results  from  a  specific 
sampling  episode.  For  example  some 
commenters  stated  that  the 
misclassification  of  a  cyanide 
electroplating  sampling  point  led  to  an 
overestimation  of  cyanide  pollutant 
loadings  and  removals.  In  other  cases, 
commenters  raised  more  general  issues, 
such  as  the  percent  removal  value 
assigned  to  boron  {at  proposal  boron 
was  set  equal  to  the  long  term  average 
(LTA)  for  boron,  not  using  a  percent 
removal]  in  the  Cost  &  Loadings  Model. 
EPA  solicits  comment  on  how  EPA  has 
tentatively  addressed  these  issues.  EPA 
is  also  reviewing  several  data  points  that 
commenters  concluded  to  be  "ouUiers." 
In  several  cases  EPA  has  addressed 
these  issues  and  in  other  cases,  due  to 
the  need  to  work  with  the  facility  in 
question,  EPA  is  working  toward 
resolving  them  for  the  final  rule.  Below 
is  a  discussion  of  the  revisions  being 
considered  regarding  the  most 
prominent  of  the  pollutant-specific 
issues:  cyanide,  tin,  copper,  sulfide,  and 
boron.  A  detailed  summary  of  all  the 
pollutant-specific  issues  under  review 
may  be  found  in  a  memorandum 
entitled,  "MP&M  Pollutant  Loadings 
Methodology  Changes  from  Proposal"  in 
the  public  record  for  this  document, 
section  16.7,  DCN  16764.  EPA  notes  that 
the  pollutant  loadings  and  removals  for 
the  final  rule  will  reflect  the  addition  of 
EPA  and  appropriate  industry  submitted 
unit  operations  data  to  the  model,  [see 
section  IV  of  today's  document  for  a 
discussion  on  EPA's  current  views  on 
possible  changes  to  pollutants  selected 
for  regulation). 

1.  Cyanide 

The  major  issue  regarding  cyanide 
pollutant  loadings  raised  by 
commenters  involves  the 
misidentification  of  a  single  sampling 
point.  Prior  to  proposal.  EPA  sampled  at 
one  facility  what  it  concluded  was 
cyanide  electroplating  rinse  water  (i.e., 
UP23R).  For  the  proposal,  that  data  was 
averaged  with  other  cyanide 
concentrations  for  the  same  unit 
operation  (UP23R)  to  obtain  an  average 


cyanide  concentration  for  use  in  the 
Cost  &  Loadings  Model  for  that  unit 
operation.  Although  the  concentration 
of  cyanide  was  considerably  higher  than 
other  facility  data  for  the  same  unit 
operation,  a  check  of  the  site  report, 
which  had  been  reviewed  by  the 
facility,  verified  that  sample  point  as  a 
rinse  water.  Based  on  comments 
received  and  additional  follow-up 
discussion  with  the  sampled  site,  EPA 
now  has  determined  that  the  actual 
sample  was  taken  from  a  drag-out  tank 
that  follows  the  cyanide  electroplating 
bath  and  that  the  drag-out  tank  water  is 
recycled.  Therefore,  the  concentration  of 
cyanide  in  that  tank  is  not  characteristic 
of  cyanide  electroplating  rinse  water 
(i.e.,  UP23R)  and  EPA  has  removed  this 
cyanide  concentration  (and 
concentrations  of  all  other  pollutants 
from  that  sampling  point)  from  the 
electroplating  with  cyanide  rinse  unit 
operation  {UP23R)  and  has  reclassified 
it  as  a  drag-out  rinse  that  is  recycled 
(UP23RDO).  This  change  has  a 
significant  effect  on  the  average  cyanide 
concentration  used  for  the  proposal  in 
the  cost  and  loadings  model  for  that  imit 
operation  and  the  resulting  cyanide 
pollutant  concentration  levels  (5,042 
mg/1  to  3.6  mg/1  for  general  metals). 
Further,  EPA  is  now  considering  using 
unit  operations  concentration  data  on  a 
subcategory-specific  basis  for  the  final 
rule  (see  section  III.A.2  of  today's 
document).  The  cyanide  data  point 
discussed  here  was  taken  at  a  general 
metals  facility.  Therefore,  this  data 
point  would  no  longer  affect  the  cyanide 
loadings  for  the  metal  finishing  job 
shops,  printed  wiring  board,  non- 
chromium  anodizing,  or  steel  forming 
and  finishing  subcategories  for  the  final 
rule.  Following  this  approach,  the 
current  estimated  cyanide 
concentrations  for  cyanide 
electroplating  rinse  (UP23R)  are  as 
follows:  58.8  mg/1  for  metal  finishing 
job  shops,  22.02  mg/1  for  printed  wiring 
board,  22.02  mg/1  for  non-chromium 
anodizing,  and  22.02  mg/1  for  steel 
forming  and  finishing.  This  document 
reflects  these  concentrations.  See 
section  VII  of  today's  document  for  a 
discussion  on  the  overall  change  in 
pollutant  loadings  and  removals  due  to 
revisions  to  the  Cost  &  Loadings  Model. 

2.  Tin 

The  major  issue  regarding  tin 
concentrations  raised  by  commenters  in 
the  Cost  &  Loadings  model  involves  the 
misclassification  of  a  sampled  unit 
operation  containing  a  large 
concentration  of  tin.  Prior  to  proposal, 
EPA  sampled  a  unit  operation  that  it 
classified  as  LJP4R  (acid  treatment 
without  chromium  rinse).  However, 


based  on  comment  and  subsequent 
review  of  the  sampling  episode  report, 
EPA  has  concluded  that  this  unit 
operation  is  different  from  UP4R.  This 
unit  operation  involved  the  use  of  a 
catalyst  solution  for  electroless  plating 
operations  and  did  not  fit  in  any  of 
EPA's  current  unit  operation 
descriptions.  Therefore,  EPA  created  a 
new  unit  operation  for  electroless 
plating  catalyst  solutions  (UP87)  and 
assigned  the  data  for  tin  and  all  other 
pollutants"  associated  with  that 
particular  sampling  point  to  the  new 
unit  operation. 

EPA  estimated  tin  concentrations  for 
acid  treatment  without  chromium  rinse 
(UP4R)  across  all  subcategories  in  the 
proposal  at  256.2  mg/L.  The  current 
estimated  tin  concentrations  for  UP4R 
are  as  follows:  1.97  mg/1  for  metal 
finishing  job  shops,  0.0204  mg/1  for 
printed  wiring  board,  0.0444  mg/L  for 
general  metals,  and  0.0432  mg/L  for  zinc 
platers.  This  document  reflects  these 
revised  concentrations.  See  section  VII 
of  today's  document  for  a  discussion  on 
the  overall  change  in  pollutant  loadings 
and  removals  due  to  revisions  to  the 
Cost  &  Loadings  Model. 

3.  Copper 

The  factors  discussed  above  related  to 
cyanide  and  tin  also  would  result  in 
changes  in  pollutant  loadings  for 
copper.  When  EPA  revised  the  cyanide 
and  tin  concentrations  for  those  two 
sampling  points,  it  also  revised  the 
concentrations  for  all  pollutants 
associated  with  those  sampling  points, 
including  copper.  Copper  loadings  are 
also  largely  affected  by  the 
subcategorization  of  unit  operations 
data  and  EPA's  post-proposal  sampling 
of  three  additional  printed  wiring  board 
facilities.  In  EPA's  view,  the  copper 
loadings  for  non-printed  wiring  board 
facilities  would  be  reduced  through  the 
use  of  subcategory-specific  unit 
operations  data.  Further  EPA  has 
concluded  that  the  copper  loadings  for 
printed  wiring  board  facilities  would  be 
more  reflective  of  those  facilities  due  to 
the  incorporation  of  additional  printed 
wiring  board  sampling  data. 

EPA  estimated  copper  concentrations 
for  acid  treatment  without  chromium 
rinse  (UP4R)  across  all  subcategories  in 
the  proposal  at  52.85  mg/L.  The  current 
estimated  copper  concentrations  for 
UP4Rare  as  follows:  7.97  mg/1  for  metal 
finishing  job  shops,  58.97  mg/1  for 
printed  wiring  board,  9.49  mg/L  for 
general  metals,  and  7.97  mg/L  for  zinc 
platers.  This  document  reflects  these 
revised  concentrations.  See  section  VII 
of  today's  document  for  a  discussion  on 
the  overall  change  in  pollutant  loadings 


Federal  Register /Vol.  67,  No.  108 /Wednesday,  June  5,  2002  /  Proposed  Rules 


38759 


and  removals  due  to  revisions  to  the 
Cost  &  Loadings  Model. 

4.  Sulfide 

EPA  received  many  comments 
concerning  EPA's  estimate  of  pollutant 
removals  for  total  sulfide  and  EPA's 
proposal  to  regulate  total  sulfide. 
Commenters  stated  that  the  pollutant 
removals  associated  with  total  sulfide 
were  inflated  due  to  the  analytical 
method  EPA  used  to  test  for  total 
sulfide.  Commenters  concluded  that  the 
method  used  (EPA  Method  376.1)  may 
yield  erroneous  results  because  of 
matrix  interference  (i.e.,  erroneous 
analytical  results  for  the  pollutant  of 
concern  due  to  certain  substances 
present  in  the  sample).  This  may  result 
in  higher  reported  sulfide 
concentrations  than  what  is  actually  in 
the  wastewater.  In  addition,  many  of  the 
data  points  used  for  total  siUfide  were 
transferred  from  data  for  the  Oily 
Wastes  Subcategory  to  other 
subcategories.  Therefore,  as  discussed  in 
section  II.A  of  today's  document,  EPA  is 
now  using  two  additional  methods  (EPA 
Method  376.2  and  Standard  Method 
4500-S  -  2[E],  i8Ui  edition)  to  test  for 
total  sulfide.  For  the  purposes  of 
establishing  imit  operations 
concentrations  for  a  specific  sampling 
point  for  the  Cost  &  Loadings  Model  for 
the  NODA  analyses,  EPA  averaged  the 
data  from  Methods  376.2  and  4500-S- 
~  -  (E).  For  the  final  rule  EPA  currently 
intends  to  follow  the  recommendations 
in  the  memorandum  titled,  "^Evaluation 
of  Sulfide  Results  for  Metal  Products 
and  Machinery  Samples  Analyzed  by 
MCA  WW  Method  376.1,  MCA  WW 
Method  376.2,  and  Standard  Method 
4500-S -2  (E)"  (see  section  16.2,  DCN 
16941).  The  memorandum's 
recommendations  are  specific  for  unit 
operations,  influent,  and  effluent 
concentration  data. 

EPA  is  considering  the  effects  of  these 
reconunendations  on  loadings  and 
solicits  conunents  on  this  analysis.  EPA 
is  also  now  using  subcategory-specific 
unit  operations  data,  so  that  in  all  cases 
total  sulfide  concentrations  would  not 
be  transferred  from  oil-bearing 
subcategories  to  metal-bearing 
subcategories.  If  no  sulfide 
concentration  was  identified  for  unit 
operations  within  a  subcategory,  EPA 
set  the  sulfide  concentration  equal  to 
zero  for  today's  document,  and  is 
considering  doing  the  same  in  the 
analysis  for  the  final  rule. 

^.  Boron 

Although  EPA  did  not  propose  to 
regiUate  boron,  many  commenters 
Bxpressed  concern  with  EPA's  estimates 
af  boron  pollutant  removals. 


Commenters  state  that  boron  is  not 
removed  in  chemical  precipitation 
systems  and  any  removal  is  an  artifact 
of  the  database.  EPA  has  revisited  the 
analysis  regarding  the  removal  of  boron 
in  chemical  precipitation  systems  and 
has  concluded  that  boron  shows  widely 
variable  removals  in  two  BAT  treatment 
systems  and  is  not  removed  at  all  (or  has 
negative  removals)  in  the  remaining 
three  BAT  treatment  systems  (see 
section  16.7,  DCN  16758).  EPA  has 
concluded  that,  in  most  cases  at  MP&M 
facilities,  boron  is  in  the  dissolved 
anionic  form  (as  borate)  and  cannot  be 
removed  by  chemical  precipitation. 

For  the  purposes  of  estimating  boron 
removals  for  today's  document  for 
subcategories  where  EPA  is  using 
chemical  precipitation  as  the  basis  for 
limitations,  EPA  has  made  a  change  to 
the  methodology.  For  today's  document, 
EPA  has  set  the  pollutant  removals  for 
boron  equal  to  zero.  Therefore,  EPA  is 
not  claiming  any  removal  for  boron  from 
chemical  precipitation  systems. 

EPA  also  considered  a  more  site- 
specific  approach  where  EPA  would 
apply  the  boron  removal  percentage 
from  a  particular  EPA  sampling  episode 
to  all  model  facilities  with  similar 
characteristics  to  the  sampled  facility. 
For  example,  commenters  stated  that 
one  reason  EPA's  boron  removals  were 
inflated  was  because  removals  were 
based  on  a  facility  that  also  performs 
porcelain  enameling,  where  the 
wastewaters  are  commingled  for 
treatment.  The  commenters  stated  that 
the  porcelain  frit  was  the  cause  for  the 
relatively  high  boron  removals  (i.e.,  the 
boron  is  in  solid  form  and  can  be 
removed  by  gravity  separation) 
compared  to  facilities  that  are  not  also 
performing  porcelain  enameling. 
"Therefore,  in  this  example,  EPA 
considered  applying  the  boron  removal 
based  on  the  sampled  facility  with  the 
porcelain  enameling  and  MP&M 
wastewaters  only  to  other  model 
facilities  in  EPA's  database  that  also 
conduct  porcelain  enameling 
operations.  EPA  reviewed  all  sites  in 
EPA's  questioimaire  database  and  found 
six  survey  sites  that  reported  being 
covered  by  the  Porcelain  Enameling 
effluent  guidelines.  Of  these  six  sites 
only  one  site  was  discharging 
wastewater  from  MP&M  and  porcelain 
enameling  operations  and  the 
percentage  of  wastewater  from  porcelain 
enameling  operations  was  less  than  two 
percent  of  their  wastewater  volume.  It  is 
likely  that  the  national  estimate  of  boron 
removals  using  this  approach,  relative  to 
the  removals  for  other  pollutants,  would 
be  close  to  zero.  EPA  solicits  comment 
on  the  revised  results  and  which 


approach  EPA  should  use  for  the  final 
rule  to  estimate  boron  removals. 

EPA  intends  to  conduct  further 
review  of  boron  removals  in  other 
treatment  systems,  such  as  Dissolved 
Air  Flotation  (DAF).  DAF  is  currenUy 
the  basis  for  the  limitations  in  the 
Shipbuilding  Dry  Dock  and  Raifroad 
Line  Maintenance  Subcategories.  EPA 
has  data  from  the  MP&M  database  as 
well  as  data  from  other  previous 
regulations  indicating  positive  removals 
of  boron  from  DAF  systems.  EPA  will 
review  the  form  of  the  boron  present  in 
wastewater  from  these  subcategories 
(e.g.,  dissolved  or  insoluble]  and 
examine  the  mechanism  for  removal. 

EPA  will  also  perform  an  assessment 
for  the  final  rule  investigating 
molybdenum  removals  via  chemical 
precipitation  similar  to  that  used  for 
boron.  EPA  may  determine  from  this 
analysis  that:  (1)  Molybdenum  is 
present  in  MP&M  wastewaters  as  a 
dissolved  form  which  is  not  removable 
by  chemical  precipitation;  or  (2)  there  is 
a  low  level  of  incidental  molybdenum 
removal  for  use  in  the  Cost  &  Loads 
Model.  There  may  be  incidental 
removals  when  molybdenum  adheres  to 
oily  wastewaters  that  are  removed  in  the 
oil  water  separation  step  or  other 
treatment  steps  (e.g.,  flocculation).  For 
the  analyses  performed  for  today's 
documeirt,  EPA  is  using  the  average 
effluent  concentration  achieved  for 
molybdenum  by  EPA  sampled  facilities, 
(see  section  IV  of  today's  document  for 
a  discussion  on  molybdenum  as  a 
pollutant  selected  for  regulation).  EPA 
solicits  conunent  on  molybdenum  being 
removed  through  oil  water  separation 
step  or  other  treatment  steps  (e.g., 
flocculation). 

C.  Stream  Code  Corrections 

This  section  describes  how  EPA 
intends  to  revise  several  parts  of  the 
computer  format  of  the  model  and  data 
entry  corrections  EPA  will  make  based 
on  comments  received  regarding  the 
Cost  &  Loadings  Model.  All  revisions 
and  corrections  discussed  in  this 
section,  affecting  approximately  5%  of 
the  stream  codes,  have  been 
incorporated  into  the  analyses 
supporting  today's  document. 

There  were  two  cases  where  EPA's 
Cost  &  Loadings  Model  did  not  correctly 
link  unit  operations  (UP)  "extender" 
codes  in  the  stream  identification  field 
of  the  database.  Extender  codes  are  used 
to  indicate  a  rinse  ("R")  or  can  be  used 
to  indicate  the  presence  of  multiple 
lines.  For  example,  if  the  facility  had  3 
different  acid  treatment  without 
chromium  rinse  lines,  the  lines  would 
be  labeled  UP  04R-1.  04R-2,  04R-3. 
Wnen  the  model  did  not  correctly  link 
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with  these  codes  it  led  to  the  mis- 
assignment  of  each  stream  for  the 
purposes  of  determining  whether  or  not 
the  stream  should  receive  credit  for 
having  treatment-in-place  (TIP). 
Therefore,  at  proposal  there  were  a 
number  of  rinses  or  multiple  lines  that 
were  not  given  proper  credit  for  TIP. 
Another  example  is  where  a  site's 
questionnaire  indicated  that  UP04  (acid 
treatment  bath  without  chromium)  goes 
to  treatment,  but  did  not  say  whether  or 
not  UP04R  (acid  treatment  rinse  without 
chromium)  went  to  treatment.  For  the 
proposal  cost  and  load  analysis,  TIP 
credit  was  given  for  UP04,  but  not  for 
UP04R.  EPA  has  corrected  the  model 
used  for  today's  dociunent.  In  another 
example,  a  site's  questionnaire 
indicated  UP04R  goes  to  treatment,  but 
when  multiple  lines  (UP04R-1,  -2,  -3) 
are  present,  TIP  credit  did  not  get 
conveyed  in  the  proposal  cost  and  loads 
analysis  to  the  streams  labeled  UP04R- 
1,-2.-3.  EPA  notes  that  less  than  three 
percent  of  all  streams  required  a  change 
in  TIP  assignment  due  to  this  error. 
Similarly,  when  converting  from 
numeric  to  text  format  for  use  in 
running  the  Cost  &  Loadings  Model, 
some  streams  converted  as  UPlR-1  and 
UP4R-1  instead  of  UPOlR-1  and 
UP04R-1.  This  caused  a  mismatch  in 
the  model  databases  and  those  streams 
were  not  given  proper  TIP  credit.  EPA 
has  corrected  the  model  used  for  today's 
document. 

EPA  has  also  identified  a  few  data 
entry  errors  that  were  limited  in  scope, 
but  do  affect  the  output  of  the  Cost  & 
Loadings  Model.  In  one  case,  the  faciUty 
completed  an  erroneous  page  in  their 
questionnaire  for  the  treatment  imit  at 
Uieir  facility  (e.g.,  equalization/ 
neutralization  instead  of  chemical 
precipitation).  In  correcting  this  error, 
the  reviewer  did  not  transfer  all  of  the 
affected  unit  operations  from  the 
erroneous  page  to  new  treatment  unit 
page,  and  therefore,  some  unit 
operations  did  not  get  entered  and  did 
not  receive  TIP  credit.  EPA  has 
corrected  the  model  used  for  today's 
docimient. 

In  another  case,  the  facility  completed 
the  unit  operation  page  of  their 
questionnaire  but  did  not  indicate  to 
which  treatment  imit  the  unit  operation 
discharged.  Therefore,  TIP  credit  was 
not  given  for  that  unit  operation.  Upon 
further  review  of  these  streams  and 
comparison  to  treatment  diagrams 
(which  indicated  to  which  treatment 
imits  these  streams  discharged),  a 
correction  was  made  to  the  data  entry 
and  TIP  credit  was  given.  EPA  has 
carefully  reviewed  questionnaires  for  all 
sites  where  full  or  partial  TIP  credit  was 
not  given,  and  has  corrected  the  model 


used  for  today's  document,  accordingly 
[see  section  III.E). 

D.  Change  in  Imputed  Flows 

EPA  uses  wastestream-specific  flow 
(not  total  facility  flow)  and  production 
information  in  the  Cost  &  Loadings 
Model.  A  number  of  questionnaires 
were  submitted  without  data  for  flow  or 
production  related  to  an  individual 
wastestream.  In  some  instances  EPA 
contacted  the  facility  to  gather  the 
information.  If  the  data  was  not 
available  or  if  EPA  did  not  contact  the 
facility.  EPA  imputed  data  using  data 
from  similar  facilities  in  the 
questionnaire  database.  The  1 ,003 
facilities  in  the  database  had  17,424 
different  lines  (i.e.,  tanks),  of  which  EPA 
imputed  values  for  6,129  lines  at  797 
facilities.  These  imputed  values 
included  production  and/ or  production 
normalized  flows  (PNFs)  for  most 
municipality  siuveys,  because  the 
surveys  did  not  request  this  information 
from  them.  This  section  describes  the 
changes  in  the  data  and  imputed  values 
from  the  proposal.  This  section  also 
describes  some  changes  that  EPA  is 
considering  for  the  final  rule. 

Commenters  stated  their  concerns 
regarding  several  large  flow  values  that 
were  created  through  imputation. 
Commenters  noted  that  in  these  cases 
the  flow  for  the  wastestream,  when 
added  with  all  other  streams  at  the 
facility  exceeded  the  facility's  reported 
total  flow  (including  non-MP&M 
process  wastewater).  Commenters 
suggested  using  a  comparison  of  the 
summation  of  a  facility's  stream  flows 
with  the  facility's  reported  total 
discharge  flow  as  a  "reality  check."  EPA 
has  used  this  "reality  check"  in  the 
imputations  for  today's  document.  Each 
survey  requested  the  total  flow 
information  in  different  ways.  Phase  I 
surveys  required  respondents  to  report 
on  the  total  facility  flow.  Phase  U 
siuveys  listed  three  different  fields: 
MP&M  Process  Water,  Process  Water, 
Total  Facility  Water  Use.  EPA  used  the 
MP&M  Process  Water  value  if  it  was 
given  by  the  facility.  If  this  value  was 
not  given.  EPA  used  the  Process  Water 
value.  If  neither  of  these  values  were 
reported,  EPA  used  the  Total  Facility 
Water  Use  value. 

When  EPA  examined  the  data  before 
imputing  any  values,  10  percent  of  the 
facilities  in  the  database  had  the  sum  of 
their  individual  streams  exceed  the  total 
facility  flow.  EPA  also  identified  stream 
flows  that  appeared  to  be  incorrect. 
After  identifying  these  inconsistencies, 
EPA  reviewed  its  hard  copies  of  the 
surveys  to  look  for  any  information 
which  would  provide  more  accurate 
total  flows  (e.g.,  perhaps  the  site  wrote 


in  their  own  units  of  measure  which 
need  to  be  converted).  Most  occurrences 
were  with  Phase  I  sites  that  were 
siUT/eyed  between  1989  and  1990,  where 
previous  reviews  of  the  total  flow  had 
not  been  pursued  as  vigorously  as  the 
stream  flow  information.  Based  upon  its 
findings,  EPA  revised  the  individual 
stream  flows  and  the  total  flows  in  the 
database.  The  sum  of  individual  stream 
flows  for  a  facility  were  then  compared 
to  the  reported  total  flow.  EPA  scaled 
back  the  individual  stream  flows  when 
the  sum  of  the  individual  stream  flows 
were  greater  than  the  total  flow  (see 
memorandvun  titled  "Revisions  to  the 
Technical  Portion  of  the  Imputation 
Methodology,"  section  16.6.1,  DCN 
27711).  EPA  also  excluded  recycle  and 
pollution  prevention  streams  as  a  basis 
for  imputed  values  because  the  flows 
are  often  quite  large,  but  usually  are  not 
completely  discharged.  In  addition.  EPA 
excluded  contract  hauling  streeuns  from 
the  summation  of  individual  streams, 
because  they  would  not  be  included  in 
the  facility's  reported  total  discharge 
flow. 

After  incorporating  those  changes  into 
its  database,  EPA  imputed  values  for 
individual  streams  where  the  flows 
were  unknown.  As  a  check  on  the 
imputed  values,  EPA  then  compared  the 
total  flow  at  each  facility  to  the  sum  of 
all  flow  values  (i.e..  imputed  and  others) 
for  the  individual  streams  at  that 
facility.  As  a  result  of  these  changes, 
EPA  foxmd  only  32  facilities  (i.e.,  less 
than  four  percent)  where  the  simunation 
of  the  reported  and  imputed  individual 
flows  exceeded  the  total  reported  flows. 
For  these  facilities,  EPA  has  either 
revised  the  stream  flows  based  upon 
engineering  review  or  proportionally 
decreased  the  imputed  flows  to  be  less 
than  the  reported  total  flow. 
For  the  final  rule,  EPA  has 
determined  that  further  improvements 
in  the  imputation  strategy  may  be 
warranted  and  solicits  comments  on  its 
ideas.  In  the  current  strategy,  EPA 
assiunes  that  all  missing  flows 
correspond  to  operations  that  discharge 
water  and  thus  missing  flows  have 
imputed  values  that  are  always  greater 
than  zero.  However,  the  surveys 
identified  that  some  unit  operations  are 
frequently  dry  operations.  For  the  final 
rule,  EPA  may  assign  some  missing  flow 
values  to  be  zero  (i.e.,  dry). 

In  addition,  while  the  imputation 
procedure  uses  relevant  information 
from  similar  operations  at  the  facility 
when  it  has  some  reported  and  some 
missing  values,  these  similar  operations 
may  include  several  different  types  of 
imit  operations.  In  its  review  of  the  data, 
EPA  observed  that  Values  were  often 
identical  between  different  lines  (or 


Federal  Register  /  Vol.  67,  No.  108  /  Wednesday,  June  5.  2002  /  Proposed  Rules 


38761 


tanks)  of  the  same  unit  operation  and 
would  often  differ  between  unit 
operations  at  that  facility.  Thus,  EPA 
makes  every  attempt  to  use  relevant 
information  from  similar  operations  at 
the  facility  when  it  has  some  reported 
and  some  missing  values,  EPA  has 
determined  that  placing  more  emphasis 
on  the  unit-level  operations  may  be 
more  appropriate  in  the  intra-facility 
imputatioiis  for  streams. 

When  intra-facility  information  could 
not  be  used,  the  imputation  procedure 
used  the  median  value  of  all  of  the  lines 
within  a  "unit  grouping."  Within  each 
unit  grouping,  EPA  combined  similar 
unit  operations  based  upon  water  usage 
characteristics  and  the  number  of  lines 
associated  with  each  operation.  EPA 
then  calculated  the  median  value  of  the 
lines  for  each  unit  grouping.  However, 
when  it  examined  summary  statistics 
such  as  the  10th  and  90th  percentiles  for 
each  unit  grouping,  EPA  observed  that 
the  production-normalized  flows  and 
production  were  extremely  variable 
within  many  unit  groupings.  For  the 
final  rule,  EPA  intends  to  investigate  the 
causes  for  this  variability  for  the  final 
rule,  and  possibly  re-define  the  unit 
groupings  to  be  more  homogeneous. 

Also,  for  the  final  rule,  EPA  will 
consider  facility  and  subcategory  effects 
on  the  imputed  values.  As  stated  above, 
EPA  noted  that  values  within  a  facility 
tended  to  be  similar.  Thus,  a  facility 
with  many  lines  in  a  particular  imit 
operation  would  have  more  influence 
on  the  median  value  than  a  facility  with 
fewer  lines.  For  the  final  rule,  EPA  may 
consider  using  a  single  value  from  each 
facility  rather  than  using  the  values 
from  every  line  in  that  unit  operation. 
Also,  because  it  has  observed  some 
differences  between  subcategories  with 
the  same  unit  operation,  EPA  will 
investigate  whether  the  imputation 
procediu^  should  incorporate 
subcategorization  in  some  way. 

In  a  memorandum  in  the  public 
record  (see  section  19.2,  DCN  36081), 
EPA  has  described  the  current  strategy, 
unit  groupings,  and  assumptions,  and 
indicated  the  changes  that  it  may 
incorporate  for  the  final  rule.  These 
changes  will  probably  have  little  or  no 
impact  for  most  facilities.  For  others,  it 
may  increase  or  decrease  the  flows  of 
the  imputed  streams.  This  may  have  the 
effect  of  lowering  pollutant  loadings 
with  the  inclusion  of  zero  discharge  unit 
operations.  EPA  solicits  comment  on  the 
approaches  outlined  in  the 
memorandum. 

E.  Changes  Considered  for  Methodology 
for  Treatment-In-Place  Credits 

For  the  proposed  rule,  EPA  estimated 
the  baseline  pollutant  loadings  (i.e., 


pollutant  loading  prior  to  compliance 
with  the  MP&M  regulations)  from  model 
facilities  based  on  actual  treatment-in- 
place  at  those  sites  based  on 
questionnaire  responses.  If  a  model  site 
had  no  treatment-in-place  for  their 
MP&M  wastewaters  or  if  a  metal-bearing 
site  only  had  pH  adjustment, 
neutralization  or  equalization  without 
any  mechanism  for  sludge  removal,  EPA 
estimated  baseline  pollutant  loadings 
based  on  raw  wastewater  data  from  EPA 
sampling  episodes.  If  a  site  had  some  or 
all  of  its  MP&M  wastewater  going 
through  a  treatment  system  (BAT 
system,  equivalent,  or  better),  EPA 
estimated  baseline  pollutant  loadings, 
for  those  streams  going  through  the 
system,  based  on  the  long-term  average 
(LTA)  effluent  concentrations  (i.e., 
design  concentrations)  from  the  Metal 
Finishing  effluent  guidelines  (40  CFR 
part  433)  for  pollutants  regulated  by  that 
regulation  (with  the  exception  of 
cyanide)  and  based  on  treatment  system 
specific  effluent  concentration  data  (i.e., 
MP&M  LTAs)  from  EPA  sampling 
episodes  for  cyanide  and  the  other 
MP&M  pollutants  of  concern. 
Commentors  raised  questions  about 
whether  EPA  was  providing  appropriate 
treatment-in-place  credits  for  certain 
technologies  in  the  proposal,  and  this 
subject  is  specifically  addressed  later  in 
this  document.  In  the  case  where  a 
facility  was  treating  some  MP&M 
wastewaters  using  its  on-site  treatment 
system,  but  not  others,  EPA  estimated 
the  baseline  pollutant  loadings  for  the 
streams  receiving  treatment  using  the 
treatment-specific  effluent 
concentrations  described  above  and 
using  the  raw  wastewater  data  for  those 
streams  not  going  through  treatment  in 
the  baseline.  In  the  MP&M  Costs  & 
Loads  Model,  such  facilities  are  referred 
to  as  having  "partial  treatment-in-place 
credit."  The  same  holds  true  for 
facilities  that  may  have  a  portion  of  a 
BAT  system,  such  as  alkaline 
chlorination  for  cyanide  destruction,  but 
do  not  perform  further  treatment  for 
metals  using  chemical  precipitation  and 
clarification. 

EPA  then  estimates  pollutant  loadings 
for  the  proposed  option  for  each  model 
site.  When  estimating  the  pollutant 
loadings  for  the  proposed  option,  EPA 
assumed  the  site  was  meeting  the  long- 
term  average  (LTA)  concentrations  (i.e., 
design  effluent  concentrations)  achieved 
by  EPA's  sampled  MP&M  BAT  facilities. 
If  a  site  is  performing  better  at  baseline 
(e.g..  microfiltration  for  solids  removal) 
than  required  by  the  MP&M  proposed 
option  (e.g.,  clarification),  EPA  assumed 
for  the  NODA  analysis  that  the  site  will 
continue  to  operate  with  the  superior 


technology  for  the  EPA  proposed 
option. . 

EPA  calculates  the  pollutant  loads 
removed  by  the  proposed  option  as  the 
difference  between  the  pollutant 
loadings  estimated  for  the  proposed 
option  and  the  pollutant  loadings 
estimate  for  the  baseline.  This  means 
that  for  sites  which  have  treatment-in- 
place  at  the  baseline  that  is  the  same  or 
equivalent  to  the  BAT  treatment  (i.e.. 
sites  with  full  TIP  credit),  EPA  is 
claiming  very  little,  if  any,  additional 
pollutant  removal  due  to  the  MP&M 
regulation.  EPA  notes  that  the  MP&M 
regulation  may  still  show  significant 
removals  for  those  facilities  that  have 
equivalent  "end  of  pipe"  technologies 
or  treatment  units  (e.g.,  metal  removal 
via  chemical  precipitation)  but  not  the 
BAT  pollution  prevention  technologies 
(e.g.,  paint  water  curtain,  counter- 
current  cascade  rinsing,  machine 
coolant  recycling).  For  these  faciUties, 
the  "end  of  pipe"  technologies  may  be 
equivalent,  but  EPA's  modeling 
drastically  increase  the  efficiencies  of 
their  system  with  the  increased  influent 
concentrations.  For  sites  that  have  some 
MP&M  wastewaters  receiving  treatment 
in  the  baseline  (i.e.,  sites  with  partial 
TIP  credit),  the  additional  pollutant 
removal  EPA  is  claiming  is  largely  from 
"  their  untreated  streams.  Finally,  sites 
with  no  treatment-in-place  or  only  pH 
adjustment,  neutralization,  or 
equalization  without  any  mechanism  to 
remove  sludge  (i.e.,  sites  with  no  TIP 
credit)  are  the  largest  source  of  the 
pollutant  reductions  that  EPA  estimated 
for  the  proposed  rule. 

The  two  most  prominent  issues 
received  in  comments  regarding 
treatment-in-place  (TIP)  credit  (with 
exception  of  the  stream  code  corrections 
to  the  Cost  &  Loadings  Model  discussed 
in  section  III.C«bove)  dealt  with  giving 
TIP  credit  for  alternative  technologies, 
including  ultrafiltration,  and  with  EPA's 
methodology  for  calculating  the  baseline 
load  for  currently  regulated  facilities 
(see  also  section  16.4,  DCN  16883). 

1.  Equivalency  of  Alternative 
Technology  as  BAT 

When  determining  whether  or  not  to 
provide  a  site  with  TIP  credit  for  an 
existing  treatment  system,  EPA 
reviewed  the  site's  questionnaire  for 
information  to  determine  if  the 
treatment  system  was  equivalent  (or 
better)  than  the  proposed  BAT 
technology.  The  proposed  BAT 
technology  for  existing  facilities  in  the 
metal-bearing  subcategories  consists  of 
segregation  of  chelated  wastes, 
hexavalent  chromium  reduction,  when 
necessary,  cyanide  destruction  by 
alkaline  chlorination.  when  necessary, 
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chemical  emulsion  breaking  for  oils 
removals,  incorporation  of  pollution 
prevention  and  water  conservation 
practices,  and  chemical  precipitation 
(by  sodium  hydroxide)  followed  by  a 
lamella  slant-plate  clarifier  and  sludge 
removal. 

When  determining  whether  a 
treatment  system  was  "BAT," 
equivalent,  or  better  than  BAT  for  the 
purposes  of  determining  treatment-in- 
place  credit,  EPA  assimied  that  facilities 
that  indicated  chemical  precipitation 
systems  would  also  have  a  clarifier 
(even  when  they  did  not  indicate  this] 
and  vice  versa.  However,  EPA  assumed 
that  sites  with  metal-bearing 
wastestreams  must  have  some 
mechanism  for  sludge  removal  to  truly 
be  operating  a  chemical  precipitation 
and  clarification  system.  EPA  also 
assumed  for  the  proposal  and  today's 
document  that:  (1)  Facilities  operating 
chemical  precipitation  followed  by 
microfiltration  or  membrane  to  be  at 
least  equivalent  to  BAT;  (2)  facilities 
which  indicated  membranes  for  solids 
removal  (i.e.,  microfiltration,  reverse 
osmosis]  also  had  chemical 
precipitation  and  are  at  least  equivalent 
to  BAT;  and  (3)  facilities  which 
indicated  on  their  surveys  "pH- 
Adjustment"  followed  by  solids  removal 
(e.g.,  clarification,  membrane, 
microfiltration  but  not  gravity  settling) 
as  if  they  were  operating  a  chemical 
precipitation  and  clarification  system 
for  metals  removal.  EPA  gave  these 
facilities  TIP  credit  at  least  as  equivalent 
to  BAT.  EPA  will  investigate  for  the 
final  rule  which  types  of  "pH- 
Adjustment"  with  solids  removal, 
including  types  and  amount  of 
treatment  chemicals,  should  be  equated 
with  BAT  TIP  credit  or  better.  EPA 
solicits  comment  on  this  issue.  For 
cyanide  destruction  systems,  at 
proposal.  EPA  assumed  that  BAT  was 
alkaline  chlorination.  EPA  is 
considering  in-process  ion  exchange  for 
cyanide  removal  to  be  equivalent  to 
alkaline  chlorination  for  the  final  rule 
[see  further  discussion  below).  For 
sludge  removal,  EPA  assumed  that 
facilities  with  sludge  thickening  or  a 
filter  press  had  both  components  in 
place.  In  the  case  of  oily  wastes,  sites 
with  dissolved  air  flotation  or 
ultrafiltration  were  considered  to  be  at 
least  equivalent  to  the  BAT  of  chemical 
emulsion  breaking  for  oil  removal; 
however  sites  with  only  oil  skimming 
were  not  considered  to  be  BAT  for  oil 
removal. 

EPA  received  several  conunents  from 
facilities  that  use  alternative  treatments 
for  metals  removals.  For  example,  many 
sites  use  ion  exchange  systems  to 


reclaim  gold  from  gold-cyanide 
wastestreams.  Ion  exchange  systems 
have  the  ability  to  remove  the  cyanide 
from  the  wastestream  to  very  low  levels. 
Conmienters  requested  that  EPA  provide 
TIP  credit  for  use  of  ion  exchange  for 
removal  of  cyanide.  At  proposal,  EPA 
did  not  make  this  allowance;  EPA  is 
considering  this  change  in  methodology 
for  the  fin^  rule  and  has  given  TIP 
credit  for  end-of-pipe  ion  exchange 
systems  for  cyanide  destruction  in 
today's  document  and  is  also 
considering  giving  TIP  credit  for  in- 
process  ion  exchange  for  cyanide 
destruction  in  the  final  rule.  EPA  is  also 
considering  giving  full  TIP  credit  for  ion 
exchange  for  metals  removals.  EPA 
expects  that  granting  TIP  metals  credit 
to  plants  with  ion  exchange  will  lower 
pollutant  removal  estimates  from 
today's  pollutant  removal  estimates. 
EPA  requests  comment  on  which 
alternative  technologies,  in  addition  to 
ion  exchange,  should  be  set  as 
equivalent  to  cyanide  destruction  and  to 
chemical  precipitation  followed  by 
clarification. 

2.  Pollutant  Loadings  Baseline 

As  discussed  above,  EPA  provided 
credit  for  achieving  the  long-term 
average  concentrations  of  the  Metal 
Finishing  rule  and  the  EPA  BAT  long- 
term  average  concentrations  for  facilities 
that  received  TIP  credit,  regardless  of 
whether  or  not  they  are  currenUy 
covered  under  the  Metal  Finishing  (40 
CFR  part  433)  or  Electi-oplating  (40  CFR 
part  413)  effluent  guidelines.  However, 
commenters  requested  that  EPA  give 
baseline  part  413  or  part  433  limits 
credit  to  all  facilities  currently  covered 
under  these  existing  effluent  guidelines 
even  when  their  questionnaires  indicate 
that  there  is  no  BAT  TIP.  Conmienters 
argue  that  even  without  any  indication 
of  MP&M  BAT  TIP,  these  facilities  must 
be  meeting  thefr  limits  imder  the 
existing  regulations  or  else  there  would 
be  large  numbers  of  facilities  in 
violation  of  their  compliance 
requirements. 

In  an  effort  to  address  this  issue,  EPA 
has  performed  a  sensitivity  analysis  on 
the  baseline  pollutant  loadings 
("Baseline  413/433  Analysis")  for 
today's  docimient.  In  this  analysis,  EPA 
assumed  that  all  sites  currently 
regulated  by  part  413  and/or  part  433 
meet  their  existing  limits  at  the  point  of 
compliance  regardless  of  the  treatment 
they  have  in  place.  EPA  used  the 
monthly  average  limits  from  the  part 
413  and  part  433  regulations  to  estimate 
site-specific  baseline  pollutant  loadings. 
EPA  performed  this  analysis  for  all 
direct  and  indirect  discharging  facilities 


currently  regulated  by  part  413  and/or 
part  433  in  the  following  subcategories: 
General  Metals,  Metal  Finishing  Job 
Shops,  Printed  Wiring  Board,  Non- 
Chromium  Anodizing,  and  Zinc  Plater. 
EPA  also  performed  an  additional 
analysis  to  estimate  the  revised  baseline 
for  sites  that  would  likely  be  meeting 
local  limits  equivalent  to  the  part  433 
limits.  In  the  first  baseline  sensitivity 
analysis,  EPA  applied  the  following 
rules: 

•  If  the  facility  is  currently  covered 
by  part  413  and  not  by  part  433,  the 
effluent  wastewater  concentrations  for 
cadmium,  cyanide,  chromium,  copper, 
nickel,  lead  and  zinc  were  set  equal  to 
the  part  413  monthly  average  limits  and 
the  concentrations  for  other  MP&M 
pollutants  of  concern  remain  as  they 
were  set  in  the  standard  Cost  &  Loadings 
Model,  described  earlier  in  this  section. 

•  If  the  facility  is  covered  by  part  433 
or  by  both  part  413  and  part  433.  the 
effluent  wastewater  concentrations  for 
the  pollutants  mentioned  above  (with 
the  additional  of  silver]  were  set  equal 
to  the  part  433  monthly  average  limits 
and  the  concentrations  for  other  MP&M 
pollutants  of  concern  remain  as  they 
were  set  in  the  standard  Cost  &  Loadings 
Model,  described  earlier  in  this  section. 

•  If  the  facility  is  not  covered  by 
either  part  413  and/or  part  433,  the 
effluent  wastewater  concentrations 
remain  as  they  were  set  in  the  standard 
Cost  &  Loadings  Model,  described 
earlier  in  this  section. 

In  the  additional  baseline  sensitivity 
analysis  EPA  used  the  concentration 
from  the  part  433  monthly  average 
limits  to  estimate  the  baseline  pollutant 
removals  for  cadmium,  cyanide, 
chromium,  copper,  nickel,  lead  and  zinc 
for  sites  that  are  in  the  above  mentioned 
subcategories  that  are  not  currently 
covered  by  either  part  413  and  part  433 
(i.e.,  sites  meeting  local  limits  in  the 
General  Metals  and  Zinc  Plater 
subcategories]  and  used  the 
concentrations  for  other  MP&M 
pollutants  of  concern  as  they  were  set  in 
the  standard  Cost  &  Loadings  Model, 
described  earlier  in  this  section.  This 
way,  EPA  can  evaluate  those  facilities 
that  are  currently  regidated  by  natidnal 
effluent  guidelines  separately  from 
those  that  are  not. 

Table  III.E-l  provides  EPA's  national 
estimates  of  facilities  that  are  solely 
regulated  under  the  Electroplating  (40 
CFR  part  413)  regulations,  or  solely 
regulated  under  the  Metal  Finishing  (40 
CFR  part  433)  regulations,  or  regulated 
by  both  regulations  using  the  combined 
wastestream  formula.  EPA  solicits 
comments  on  these  estimates. 
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"^^^•"r!  !!'-^~"'-  ^A'^'ONAL  ESTIMATES  OF  FACILITIES  REGULATED  UNDER  THE  MP&M  NODA,  ELECTROPLATING  ELGS  (40 

CFRPart  413),  METAL  Finishing  ELGs  (40  CFR  Part  433),  or  Both  40  CFR  Part  413  and  40  CFR  Part  433. 


MP&M  Subcategory* 


aeneral  Metals  (GM)^  <=  

Metal  Finishing  Job  Shops  (MFJS)" 

Printed  Wiring  Board 

Zinc  Platers  (GM) '. 

Zinc  Platers  (MFJS)  

Non-Chromium  Anodizing 

Steel  Forming  and  Finishing 

Qity  Wastes*:  


TOTAL 


National  estimate  of 

facilities  covered 
under  MP&M  NODA 


Direct 


1,500 

24 

4 

21 

0 

35 

41 

2,749 

4,374 


Indirect 


2,055 
1,165 
840 
332 
105 
0 
112 
288 


4,897 


National  estimate  of 

facilities  covered  only 

under  40  CFR  Part 

413 


Direct 


91« 
0 
0 
0 
0 
0 
0 
0 


91 


Indirect 


286 

278 

354 

62 

36 

0 

4 

6 


1,026 


National  estimate  of 

facilities  covered  only 

under  40  CFR  Part 

433 


Direct 


534 

12 

4 

9 

0 

24 

13 

16 


612 


Indirect 


3,538 


122 

210 

12 

19 

23 

329 


4.697 


National  estimate  of 

facilities  covered 
under  tx)th  40  CFR 
Parts  413  and  433 


Direct 


68 
12 
0 
12 
0 
0 
0 
0 


92 


Indirect 


395 

162 

304 

0 

6B 

0 

0 

0 


929 


K^^s^t'.j^nlllAlT""  ^"^  '"^'^'^  *°  "^^"^  '^''""'^  "^'^  °^^'  ^^'  °'  ^'  wastewaters  are  generated  from  zinc  electroplating  operations 
"These  national  estimates  of  General  Metals  facilities  do  not  include  Zinc  Platers 

h^ISnrntt^'a?es'S?ir'tStU^^^^^^^  ""'''''  '"'  °"^  '''''''  "°*  ^"^^^  <^  ^°^  "^  ^  ^^'  '^^-^^^^  ^^'^  the 

"These  national  estimates  of  Metal  Finishing  Job  Shops  do  not  include  Zinc  Platers 
•These  sites  have  both  direct  and  indirect  discharges  but  indicated  coverage  under  part  413  in  their  survey  response. 


The  results  of  the  two  "Baseline  413/ 
433  Sensitivity  Analyses"  are  presented 
by  subcategory  in  Table  III.E-2  below. 
The  results  are  presented  as  pollutant 
removals  in"  pound-equivalents  removed 
per  year  by  subcategory.  EPA  has 
estimated  pollutant  loadings/removals 
but  did  not  estimate  analogous  changes 
in  the  compliance  cost  estimates.  If  diis 
methodology  is  incorporated  into  the 


Cost  &  Loads  Model  for  the  final  rule, 
EPA  will  provide  pollutant  removals, 
compliance  costs,  cost-effectiveness, 
economic  impacts,  and  environmental 
benefits  using  this  analysis.  EPA  solicits 
comment  on  the  Baseline  413/433 
Sensitivity  Analyses  and  any  other 
possible  approaches  to  address  the  issue 
of  baseline  loadings  for  facilities 
currently  covered  by  the  Metal 


Finishing  or  Electroplating  effluent 
guidelines.  In  addition,  EPA  solicits 
comment  on  the  use  of  the  monthly 
average  limit  from  part  413  and/or  part 
433  as  opposed  to  using  the  long-term 
average  concentration  (see  discussion  of 
rationale  below  as  part  of  the  discussion 
on  the  low  concentration  analysis). 


Table  lll.E-2:  Results  of  "Baseline  413/433"  Sensitivity  Analyses 


MP&M  Subcategory 


MP&M  NODA  Removals 
(Ib-eq/yr) 


Removals  with  change  in 

baseline  loads  (Ib-eq/ 

year)' 


Removals  with  change  in 

baseline  loads  (Ib-eq/ 

year)2 


Direct 


Indirect 


Direct 


Indirect 


Direct 


Indirect 


General  Metals  (GM) 

Metal  Finishing  Job  Shops  (MFJS) 

Printed  Wiring  Board  

Zinc  Platers 

Non-Chromium  Anodizing 


996,741 

1,652 

186 

937 

2,392,735 


1,240.219 

93,190 

153.653 

123,210 

NA 


485.495 

1.282 

186 

160 

2,387,268 


728,775 

35,550 

63,227 

19,414 

NA 


431,921 

1,282 

186 

160 

2,387,243 


273,234 

32,130 

41,832 

19.414 

NA 


1  This  analysis  only  changes  the  baseline  for  facilities  currently  regulated  under  pan  413/433 
Non-Chromium^Anidi!z^n^  ^^^  baseline  for  all  sites,  regulated  and  unregulated.  NA-not  applicable,  EPA  did  not  propose  MP&M  regulations  for 


EPA  also  received  comment  regarding 
facilities  with  low  concentration  raw 
wastewater  characteristics  that  do  not 
have  treatinent-in-place  (TIP)  for  some 
or  all  of  the  their  wastewater. 
Commenters  state  that  such  facilities  do 
not  have  TIP  because  the  pollutant 
loadings  in  their  wastewaters  are  low 
enough  to  meet  their  current  local  limits 
or  the  Metal  Finishing  or  Electroplating 
limits  without  end-of-pipe  treatment. 
EPA's  sampling  program  focused  on 
facilities  with  TIP  and  these  facilities 
may  have  wastewaters  with  significantly 
higher  concentrations  of  pollutants  than 


facilities  with  no  TIP.  EPA  is 
considering  segmenting  these  "low 
concentration"  facilities  in  the  Cost  & 
Loadings  Model  for  the  final  rule  so  that 
more  representative  raw  wastewater 
concentrations  may  be  applied  to  those 
facilities.  Therefore,  EPA  is  soliciting 
comment  on  this  approach  and 
concentration  data  at  the  unit  operation 
level  from  these  "low  concentration" 
facilities,  as  well  as  other  possible 
approaches.  EPA  notes  that  several  of 
these  "low  concentration"  facilities  may 
now  fall  under  the  Oily  Wastes 
Subcategory  due  to  the  change  in  the 


definition  of  "oily  operations"  being 
considered  by  EPA  for  the  final  rule. 
Facilities  in  the  Oily  Wastes 
Subcategory  are  not  regulated  for  metals 
and  have  pollutant  loadings  that  are 
specific  to  their  subcategory. 

EPA  has  performed  a  sensitivity 
analysis  to  identify  the  potential  effect 
of  segmenting  the  "low  concentration" 
facilities  in  the  General  Metals,  Metal 
Finishing  Job  Shops,  Printed  Wiring 
Board,  Non-Chromium  Anodizing,  and 
Zinc  Plater  subcategories.  In  this 
sensitivity  analysis,  EPA  substituted  the 
ElecU-oplating  (40  CFR  part  413]  or 
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Metal  Finishing  (40  CFR  part  433) 
monthly  average  hmitations,  as 
appropriate,  for  unit  operation 
concentrations  found  in  the  Cost  & 
Loadings  Model  for  facilities  with  no 
treatment  in-place.  For  facilities  that 
indicated  coverage  under  the  part  413 
regulations  in  their  survey 
questionnaire.  EPA  used  the  limitations 
from  part  413.  For  facilities  that 
indicated  coverage  under  the  part  433 
regulations  or  coverage  under  both  part 
413  and  part  433,  EPA  used  the 
limitations  from  part  433.  For  facilities 
that  indicated  no  coverage  by  a  national 
effluent  guideline  or  coverage  by 
another  category's  effluent  guideline. 
EPA  assumed  these  facilities  would 
have  local  limitations  equivalent  to  the 
limitations  of  the  part  433  regulation 
and,  therefore,  used  the. limitations  from 
part  433. 


EPA  used  the  monthly  average 
limitations  instead  of  the  long-term 
effluent  concentration  (i.e.,  design 
concentration)  because  the  Agency 
concluded  that  it  may  be  more 
appropriate  as  a  facility  with  no 
treatment  in-place  is  not  targeting  a 
design  concentration  (i.e.,  there  is  no 
treatment  system  to  design).  EPA 
concluded  that  a  facility  is  likely  to  use 
the  monthly  average  as  a  determining 
factor  in  deciding  whether  the 
installation  of  treatment  is  necessary  at 
their  site.  If  the  facility's  discharge 
levels  fall  below  the  monthly  average 
limit,  EPA  concluded  that  the  facility  is 
xmlikely  to  expend  the  resources  to 
install  treatment.  EPA's  use  of  the 
monthly  average  limits  from  the  part 
413  and  part  433  regulations  results  in 
higher  estimates  of  baseline  loadings  for 
this  sensitivity  analysis  than  if  EPA  had 


used  the  part  413  and  part  433  LTAs 
(see  section  16.5.1,  DCN  17802  for  a 
comparison  of  part  413  and  part  433 
Limits  and  LTAs).  EPA' solicits 
comment  on  the  use  of  the  monthly 
average  limit  in  the  "low  concentration" 
sensitivity  analysis  and  in  the  "Baseline 
413/433"  sensitivity  analysis  discussed 
earlier  in  this  section. 

The  results  of  this  "low 
concentration"  sensitivity  analysis  are 
given,  below,  in  Table  III.E-3.  EPA 
solicits  comment  on  the  results  of  this 
sensitivity  analysis  for  both  direct  and 
indirect  discharge  facilities  and  if  this 
approach  should  be  applied  in  the  final 
rule.  EPA  also  solicits  comment  on 
other  possible  approaches  to  address 
those  facilities  with  low  concentration 
raw  wastewater  characteristics  and  do 
not  have  treatment-in-place  (TIP)  for 
some  or  all  of  the  their  wastewater. 


Table  III.E-3:  Results  of  "Low  Concentration"  Sensitivity  Analysis 


MP&M  Subcategory 


General  Metals  (GM)  

Metal  Finishing  Job  Shops  (MFJS) 

Printed  Wiring  Board  

Zinc  Platers 

Non-Chromium  Anodizing 


MP&M  NODA  Removals 
(Ib-eq/yr) 


Direct 


996.741 

1,652 

186 

937 

2,392.735 


Indirect 


1,240,219 

93,190 

153,653 

123,210 

NA 


Removals  using  the  "Low  Con- 
centration' Analysis 
(Ib-eq/yr) 


Direct 


908,473 

1,652 

186 

335 

2,387,268 


Indirect 


643,427 
54,135 

148,742 

31,286 

NA 


F.  Revisions  to  the  Cost  Modules 

In  addition  to  the  changes  to  the  Cost 
&  Loadings  Model  that  affect  the 
estimates  of  pollutant  loadings  and 
reductions,  EPA  has  also  revised  several 
aspects  of  the  costing  portion  of  the 
model  ("cost  modules").  EPA  has 
included  explicit  costs  for  increased 
analytical  monitoring,  incorporated  the 
revised  long-term  average 
concentrations,  and  made  several  minor 
corrections  to  various  cost  modules. 
EPA  is  also  considering  the  addition  of 
a  sand  filter  to  the  BAT  technology 
option.  All  changes  to  the  cost  modules 
are  fully  described  in  a  memorandum 
entitled,  "Cost  Model  Changes 
Incorporated  into  the  MP&M  Design  and 
Cost  Model  Since  Proposal,"  section 
16.6.1  of  the  public  record.  DCN  16741. 

1.  Addition  of  Monitoring  Costs 

As  discussed  in  the  proposal  (66  FR 
478),  EPA  assumed  that  facilities 
meeting  local  limitations  or  national 
effluent  guidelines  and  pretreatment 
standards  will  already  incur  monitoring 
costs.  EPA  did  not  include  monitoring 
costs  in  the  estimates  of  operating  and 
maintenance  costs  for  the  proposal  and 
solicited  comments  on  that  approach. 


EPA  received  many  comments 
indicating  that  EPA  needed  to  include 
monitoring  costs  as  the  proposed  MP&M 
rule  regulates  several  additional 
pollutants  (e.g.,  tin,  sulfide  and  lead) 
than  previous  applicable  effluent 
guidelines.  EPA  is  planning  to 
incorporate  monitoring  costs  into  the 
cost  modules  for  the  final  rule  and  has 
done  so  for  the  analyses  presented  in 
today's  document.  However,  EPA 
concluded  that  the  estimate  used  for 
today's  document  is  conservative  (i.e., 
potentially  over-costed)  as  it  applies  an 
annual  monitoring  cost  of  $13,400  for 
all  model  sites;  however,  sulfide,  tin, 
and/ or  lead  are  not  proposed  to  be 
regulated  in  some  subcategories  (e.g., 
tin,  lead,  and  sulfide  were  not  proposed 
to  be  regulated  for  railroad  line 
maintenance  facilities  or  shipbuilding 
dry  docks  and  tin  and  lead  were  not 
proposed  for  oily  wastes  facilities).  For 
the  final  rule,  EPA  may  apply  the 
pollutant-specific  additional  monitoring 
costs  to  facilities  in  subcategories  with 
proposed  limits  for  tin,  sulfide,  and 
lead,  as  appropriate  (e.g.,  if  sulfide  is 
not  regulated  in  the  metal-bearing 
subcategories,  no  cost  for  sulfide 
monitoring  will  be  included  at  those 


facilities).  EPA  currentiy  estimates  the 
pollutant-specific  additional  annual  cost 
of  quick  turn-aroimd  sample  analysis  for 
lead  (by  graphite  furnace)  to  be 
approximately  $2,500;  for  tin  to  be 
approximately  $4,700;  and  for  sulfide  to 
be  approximately  $6,200  (see 
memorandum  entitled,  "Incremental 
Monitoring  and  Analytical  Costs  at 
MP&M  Facilities,"  section  16.6.1  of  the 
public  record,  DCN  16733  for  a 
discussion  on  the  basis  of  this  cost 
estimate). 

2.  Other  Costing  Changes 

As  discussed  in  section  III  oftoday's 
dociunent,  EPA  is  using  over  82  new 
sets  of  additional  data  (7  new  sets  from 
EPA's  sampling  program  and  75  new 
sets  from  industry  submitted  data)  to 
revise  the  target  effluent  concentrations 
used  for  the  MP&M  Cost  &  Loadings 
Model.  Facilities  use  target  effluent 
concentrations  (or  Long  Term  Averages 
(LTAs))  for  designing  a  wastewater 
treatment  system.  The  revised  LTAs 
used  in  the  Cost  &  Loadings  Model  for 
today's  document  and  the  methodology 
to  develop  those  LTAs  can  be  found  in 
a  memorandum  entitled,  "Cost  Model 
LTA:  Cost  Model  Procedure  for 
Calculation  Long  Term  Averages  (LTAs) 
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for  the  MP&M  Cost  Model,"  section 
16.5.1,  DCN  16742. 

In  addition.  EPA  has  reviewed  the 
equations  used  for  various  pollution 
prevention  cost  modules  (i.e.,  paint 
water  curtain,  counter-current  cascade 
rinsing,  machine  coolant  recycling)  and 
has  made  several  minor  corrections.  For 
example.  EPA  corrected  an  error  in  the 
equation  to  calculate  labor  and  electrical' 
costs  in  the  machine  coolant  recycling 
cost  module. 

EPA  is  also  reviewing  data  received  in 
comments  to  enhance  the  pollution 
prevention  cost  modules  to  incorporate 
reductions  associated  with  the  practices 
of  the  Pollution  Prevention  Alternative 
for  metal  finishing  job  shops  discussed 
in  the  preamble  to  the  proposed  rule  (66 
FR  512).  EPA  has  also  prepared  a  report 
summarizing  the  findings  of  several  case 
studies  and  information  from  additional 
research  on  pollution  prevention  in  the 
metal  finishing  industiy.  If  EPA 
incorporates  the  Pollution  Prevention 
Alternative  into  the  final  rule,  EPA  will 
use  the  data  in  this  report  and  the  data 
submitted  by  commenters  to  develop 
more  comprehensive  pollution 
prevention  cost  modules.  See  section 
16.4  of  the  public  record,  DCN  16865  for 
the  report  entitled,  "Evaluation  of  the 
MP&M  P2  Alternatives." 

3.  Consideration  of  Additional 
Treatment  to  Existing  Soince  BAT  (Sand 
Fiher) 

EPA  is  considering  the  addition  of  a 
sand  filter  to  follow  the  clarifier  as  BAT 
treatment  technology  for  metal-bearing 
subcategories.  EPA  received  many 
comments  that  the  proposed  limits  were 
not  consistently  achievable  by  the 
proposed  BAT  technology.  EPA  has 
addressed  this  issue  in  several  ways, 
including  the  collection  of  additional 
data  and  changes  to  the  statistical 
methodology  used  for  calculating 
numerical  limits  (see  section  VI  of 
today's  document  for  a  discussion  of 
revisions  to  the  statistical 
methodologies).  Commenters  also 
suggested  tihe  use  of  a  sand  filter  to 
further  ensure  that  minor  disruptions 
(or  "burps")  in  the  treatment  system 
would  not  result  in  violation  of  the 
limits. 

When  sampling  BAT  treatment 
systems  in  the  MP&M  Phase  I  and  Phase 
11  sampling  programs.  EPA  collected 
data  for  treatment  efficiency  of  sand 
filters.  EPA  found  tiiat  the 
concentrations  of  pollutants  of  concern 
exiting  the  clarifier  and  entering  the 
sand  filter  were  often  below  treatable 
levels  or  below  detection.  EPA 
concluded  that  this  occurred  due  to  the 
fact  that  the  clarifiers  at  these  facilities 
were  performing  exceedingly  well.  EPA 


has  found  that  when  there  are  treatable 
levels  of  pollutants  in  the  sand  filter 
influent,  the  sand  filter  has  good 
treatment  efficiency.  Therefore, 
although  the  addition  of  a  sand  filter  is 
not  likely  to  have  much  effect,  if  any,  on 
the  achievable  long-term  average 
effluent  concentrations,  with  the 
possible  exception  of  total  suspended 
solids,  it  would  ensure  consistent 
effluent  quality.  If  EPA  does  add  a  sand 
filter  for  the  final  rule.  EPA  will  also 
calculate  the  loadings  reduced  for  both 
direct  and  indirect  facilities. 

EPA  notes  that  such  an  addition 
would  also' increase  the  compliance  cost 
for  the  rule.  To  add  a  sand  filter  to  the 
existing  treatment  train,  EPA  has 
developed  a  cost  module  for  sand 
filtration.  See  the  Multimedia  Filtration 
Cost  Module  (DCN  15823)  in  the  public 
record  for  detailed  information  on  the 
sand  filtration  cost  module.  EPA  has 
estimated  national  costs  for  the 
proposed  Option  2  technology  plus  the 
addition  of  a  sand  filter  for  each  of  the 
metal-bearing  subcategories.  In  general 
the  cost  of  the  "Option  2  +  Sand  Filter" 
represents  a  32%  increase  over  the 
revised  Option  2  cost  presented  in 
section  VILA  oftoday's  document  (see 
a  document  entitied.  "Sunmiary  of  Sand 
Filter  Option  Costs,"  in  section  6.7.1  of 
the  public  record,  DCN  15823).  EPA 
solicits  comment  on  the  addition  of  a 
sand  filter  to  the  BAT  proposed 
technology  option  for  metal-bearing 
subcategories  in  order  to  consistently 
meet  the  MP&M  limits  and  standards, 
and  on  the  cost  module  and  national 
cost  estimates. 


G.  New  Survey  Weights 

EPA  has  revised  the  survey  weights 
used  to  generate  national  estimates  for 
some  Phase  I  sites  used  in  the  Cost  & 
Loadings  Model  and  is  considering 
using  these  for  the  final  rule.  The 
proposal  weights  contributed  14,769 
Phase  1  facilities  to  EPA's  estimate  of 
the  total  number  of  MP&M  facilities;  in 
contrast,  the  revised  weights  contribute 
11.865  to  the  total.  The  revised  sample 
weights  adjust  for  additional  zero 
dischargers,  remove  the  overestimate 
bias  for  non-zero  dischargers,  and 
exclude  ineligible  facilities.  Additional 
information  is  provided  in  DCN  36086. 
section  19.5  of  the  public  record.  The 
revisions  to  the  Phase  I  estimates  are 
partly  based  upon  imputed  flows.  For 
the  final  rule,  if  the  imputed  flows  are 
substantially  different  as  a  result  of 
using  the  revised  imputation  strategy 
described  in  section  III.D,  EPA  also  may 
decide  to  revise  the  sample  weights  for 
the  Phase  I  facilities. 


IV.  Changes  Considered  to 
Applicability,  Definitions,  and 
Regulated  Pollutants 

A.  Changes  Considered  to  Applicability 
and  Definitions 

EPA  received  comment  on  several 
aspects  of  the  applicability  of  the 
proposed  rule.  This  section  discusses 
changes  EPA  is  considering  for  the  final 
rule  including:  (1)  The  definition  of 
"oily  operations"  for  the  Oily  Wastes 
Subcategory;  (2)  clarification  of 
differences  between  the  General  Metals 
and  Oily  Wastes  subcategories:  (3) 
clarification  of  applicability  language  as 
it  pertains  to  printed  wiring  board  job 
shops  and  printed  wiring  assembly 
facilities;  and  (4)  clarification  to  the 
definition  of  new  sources  and  the 
"grandfather"  clause  for  facilities 
currently  regulated  as  new  sources 
under  40  CFR  part  433  or  420. 

As  discussed  in  section  III.A.l  of 
today's  document,  EPA  is  considering 
revising  the  applicability  of  the  Oily 
Wastes  Subcategory  based  on  changes  to 
the  proposed  definition  for  "oily 
operations."  EPA  notes  that  such  a 
revision  would  also  affect  the 
applicability  of  the  General  Metals 
Subcategory.  EPA  received  comments 
concerning  the  definition  of  "oily 
operations"  used  in  the  applicability 
statement  of  the  Oily  Wastes 
Subcategory.  Conunenters  provided  data 
on  several  MP&M  unit  operations  which 
were  not  part  of  the  "oily  operations" 
definition  in  the  proposed  rule.  The 
data  demonstrate  low  levels  of  metals  in 
these  unit  operations  that  would  not 
require  treatment  for  metals  removal. 
Based  on  the  data  received  and  a  review 
of  other  unit  operations  containing  only 
low  concentrations  of  metals,  EPA  is 
currently  considering  a  revision  of  the 
definition  to  read  as  follows: 

Oily  operations  means  one  or  more  of  the 
following:  alkaline  cleaning  for  oil  removal, 
aqueous  or  solvent  degreasing,  corrosion 
preventative  coating  (as  specified  in' 
§  438.61(b)):  floor  cleaning:  grinding;  heat 
treating:  deformation  by  impact  or  pressure; 
machining:  painting  (spray  or  brush);  steam 
cleaning:  and  testing  (such  as  hydrostatic, 
dye  penetrant,  ultrasonic,  magnetic  flux); 
iron  phosphate  conversion  coating;  abrasive 
blasting,  alkaline  treatment  without  cyanide; 
assembly/disassembly;  tumbling/barrel 
finishing/mass  finishing/vibratory  finishing; 
burnishing;  electrical  discharge  machining; 
polishing,  thermal  cutting:  washing  of  final 
products;  welding:  wet  air  pollution  control 
for  organic  constituents:  bilge  water; 
adhesive  bonding;  and  calibration. 

EPA  notes  that  iron  phosphate 
conversion  coating  should  be 
distinguished  from  zinc,  manganese,  or 
nickel  phoshate  conversion  coating 
based  on  the  constituents  of  the  bath. 
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Manganese,  nickel,  or  zinc  phosphate 
conversion  coating  baths  contain  metals 
in  addition  to  what  may  be  added  from 
the  substrate.  EPA  solicits  comment  on 
the  following  definition:  "Iron 
phosphate  conversion  coating  baths 
consist  of  a  phosphoric  acid  solution 
containing  no  metals.  Any  metal 
concentrations  in  the  bath  are  from  the 
substrate." 

EPA  notes  that  in  addition  to  adding 
several  low  metal  concentration  unit 
operations  to  the  definition  under 
consideration,  the  Agency  is  alsb 
considering  the  removal  of  "laundering" 
from  the  definition.  EPA  does  not 
consider  wastewater  discharges  from 
laundering  (uniforms,  etc.)  at  MP&M 
facilities  to  be  process  wastewater  luider 
the  MP&M  rule.  The  inclusion  of 
laundering  in  the  proposed  definition  of 
oily  operations  was  an  oversight  which 
the  Agency  intends  to  correct  for  the 
final  rule. 

EPA  did  not  include  sampling  data 
from  paint  stripping  and  electrolytic 
cleaning  due  to  the  elevated  levels  of 
metal  constituents  from  these  sources. 
For  this  notice,  EPA  did  not  include 
these  unit  operations  in  the  definition  of 
oily  operations.  However,  EPA  solicits 
comment  on  whether  paint  stripping  for 
non-lead  based  paints  should  be 
included  in  the  definition  of  oily 
operations.  EPA  solicits  conunent  on  the 
definition  of  iron  phosphate  conversion 
coating  as  an  oily  wastes  operation  to 
distinguish  it  from  other  phosphate 
conversion  coating  operations  such  as 
zinc  or  manganese  phosphatizing.  EPA 
also  solicits  comment  on  the  need  for  a 
definition  of  "wet  air  pollution  control 
for  organic  constituents"  to  distinguish 
it  from  "wet  air  pollution  control  for 
metals  or  fumes  or  dust." 

EPA  is  also  clarifying  the 
determination  for  placing  a  facility  in 
the  Oily  Wastes  or  General  Metals 
Subcategory.  EPA  notes  that  the 
determination  for  the  Oily  Wastes 
Subcategory  depends  on  whether  the 
facility  discharges  wastewater  from  only 
those  operations  considered  as  "oily 
'  operations,"  as  defined  above.  With  the 
exception  of  mixed-use  facilities,  as 
proposed,  a  MP&M  facility  would  fall 
under  only  one  subcategory.  If  a  facility 
is  discharging  wastewater  from  only 
"oily  operations,"  as  defined  above, 
then  it  would  be  in  the  Oily  Wastes 
Subcategory.  If  a  facility  is  discharging 
wastewater  from  oily  operations  and 
other  MP&M  operations,  it  would  not  be 
covered  in  the  Oily  Wastes  Subcategory. 
If  this  facility  is  not  a  printed  wiring 
board  facility,  metal  finishing  job  shop, 
non-chromium  anodizer,  or  steel 
forming  &  finishing  facility,  then  it 
would  be  regulated  under  the  General 


Metals  Subcategory.  If  a  facility  was 
discharging  wastewater  from  oily 
operations  and  performed,  but  did  not 
discharge  wastewater  from,  other  MP&M 
operations;  it  woidd  still  be  considered 
in  the  Oily  Wastes  Subcategory. 

EPA  received  comment  requesting 
clarification  of  whether  or  not 
wastewaters  from  MP&M-like 
operations,  such  as  gravure  cylinder  and 
metallic  platemaking,  conducted  within 
or  for  printing  and  publishing  facilities 
were  covered  by  the  MP&M  regulation. 
EPA  excluded  such  facilities  from  the 
Electroplating  (40  CFR  413.01(c))  and 
Metal  Finishing  (40  CFR  433.10(c)(1)) 
effluent  guidelines.  However,  in  the 
proposed  MP&M  rule,  EPA  did  not 
discuss  the  applicability  to  these 
facilities.  EPA  did  not  include  these 
facilities  in  the  data  collection  efforts  for 
the  proposed  regulation,  and  therefore, 
EPA's  current  intent  is  that  the  final  rule 
would  not  apply  to  these  facilities.  ■ 

As  discussed  in  section  IIl.A  of 
today's  document,  EPA  has  made  some 
revision  to  the  subcategorization  of 
certain  facilities.  As  discussed,  EPA 
received  comments  that  indicated  that 
■PWB  job  shops  are  more  similar  to  PWB 
facilities  than  metal  finishing  shops  and 
are  therefore  not  properly  categorized 
with  the  Metal  Finishing  Job  Shops 
Subcategory.  EPA  also  reviewed  die 
operations  of  Printed  Wiring  Assembly 
facilities  to  determine  whether  it 
properly  categorized  these  for  proposal. 
As  a  result,  EPA  is  considering  a 
number  of  changes  for  the  final  rule  in 
the  categorization  of  such  facilities. 
EPA's  rationale  for  these  changes  is 
discussed  in  further  detail  in  section 
in.A.  EPA  would  place  printed  wiring 
board  job  shops  in  the  Printed  Wiring 
Board  Subcategory  instead  of  the  Metal 
Finishing  Job  Shops  Subcategory  and 
would  place  printed  wiring  assembly 
facilities  in  the  General  Metals 
Subcategory. 

EPA  solicits  comment  on  these 
intended  revisions  and  whether  or  not 
EPA  should  include  a  definition  to 
identify  printed  wiring  assembly 
facilities  in  the  General  Metals 
Subcategory  applicability  statement. 
Commenters  have  suggested  the 
following  definition  for  Printed  Wiring 
Assembly  or  Electronic  Manufacturing 
Services  facilities  in  the  General  Metals 
Subcategory: 

Contract  electronics  design  and  assembly, 
also  known  as  electronics  manufacturing 
service  (EMS)  facilities  provide  some  or  all 
of  the  following  services:  electronics  design, 
electronics  assembly,  electronics  testing,  and 
product  assembly  for  other  company's 
electronics  products.  Electronics  assembly  is 
the  practice  of  building  up  the  electronic 
product  by  inserting  electronic  components 


onto/into  a  bare  circuit  board,  soldering  the 
components  to  the  board,  and  in  some  cases 
applying  a  conformal  coating  and/or  cleaning 
the  completed  assembly.  Other 
manufacturing  functions  include  testing, 
"burn-in"  of  the  components,  and  box  build. 
Bare  boards  are,  along  with  electronics 
components,  an  input  to  the  assembly 
process.  The  manufacture  of  bare  circuit 
boards  is  not  part  of  the  assembly  or  EMS 
process. . 

As  described  in  the  proposed  MP&M 
rule  (66  FR  506),  both  indirect  and 
direct  dischargers  would  be  "new 
source"  imder  the  new  rule  if 
construction  commences  following  60 
days  after  publication  of  the  final  rule. 
EPA  recognizes  that,  for  indirect 
dischargers,  this  may  be  different  from 
what  was  done  in  past  effluent 
guidelines,  where  the  proposal  date  was 
used  to  determine  a  new  source. 

In  addition,  EPA  received  comments 
regarding  the  confusion  of  the 
"grandfather"  clause  for  facilities  that 
are  currently  subject  to  new  sources 
limitations  and  pretreatment  standards 
under  either  40  CFR  part  433  or  40  CFR 
part  420.  EPA  included  language  in  the 
proposal  to  provide  a  protection  period 
for  facilities  currently  subject  to  "new 
source"  regulation.  This  language  may 
be  found  in  the  codified  portion  of  the 
proposal  under  die  NSPS  and  PSNS 
(new  soiuce)  sections  for  the  General 
Metals,  Metal  Finishing  Job  Shop,  Non- 
Chromivun  Anodizing,  Printed  Wiring 
Board,  and  Steel  Forming  &  Finishing 
subcategories.  EPA's  intent  was  to 
include  language  to  protect  facilities 
that  are  currently  regulated  as  new 
sources  under  other  regulations  from  a 
requirement  to  comply  with  the  Metal 
Products  and  Machinery  limitations  and 
standards  for  a  period  not  greater  than 
10  years  from  the  date  of  completion  of 
the  new  source  construction.  Section 
306(d)  of  the  CWA  provides  that  any 
point  source  which  is  constructed  to 
meet  new  source  performance  standards 
shall  not  be  subject  to  any  more 
stringent  standards  of  performance 
dming  a  10-year  period  beginning  on 
the  date  of  completion  of  such 
construction  or  another  statutorily 
defined  period  whichever  ends  first.  33 
U.S.C.  1316(d). 

At  the  suggestion  of  some 
commenters,  EPA  is  considering  moving 
the  grandfathering  language  it  had 
proposed  to  the  existing  source 
provisions  (BPT,  BAT,  PSES)  of  each 
relevant  subcategory  for  the  final  rule. 
For  example  in  Ae  General  Metals 
Subcategory  proposed  §§438.12  (BPT) 
and  438.14  (BAT)  this  change  could 
appear  as  follows: 

(d)  If  a  point  source  meets  the  applicability 
criteria  in  §438.10.  and  construction  was 
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commenced  on  that  point  source  after  (insert 
date  10  years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final  rule] 
but  before  [insert  date  that  is  60  days  after 
the  publication  date  of  the  final  rule],  and  it 
was  subject  to  the  provisions  of  40  CFR 

433.16,  then  the  point  source  must  continue 
to  achieve  the  applicable  standards  specified 
in  40  CFR  433.16  until  the  expiration  of  the 
applicable  time  period  specified  in  40  CFR 
122.29(d)(1).  Thereafter,  the  source  must 
achieve  the  applicable  standards  specified  in 
this  section. 

Section  438.15  would  be  amended  to 
add  paragraph  (e)  as  follows: 

(e)  If  a  source  meets  the  applicability 
criteria  in  section  438.10,  and  construction 
was  commenced  on  that  source  after  [insert 
date  10  years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final  rule) 
but  before  [insert  date  that  is  60  days  after 
the  pubUcation  date  of  the  final  rule],  and  it 
was  subject  to  the  provisions  of  40  CFR 

433.17,  then  the  source  must  continue  to 
achieve  the  applicable  standards  specified  in 
40  CFR  433.17  for  ten  years  beginning  on  the 
date  the  source  commenced  discharge,  or  for 
the  period  of  depreciation  or  amortization  of 
the  facility  for  the  purposes  of  section  167  or 
169  (or  both)  of  the  Internal  Revenue  Code, 
whichever  is  shorter.  Thereafter,  the  source 
must  achieve  the  applicable  standards 
specified  in  this  section. 

Sections  438.16  (NSPS)  and  438.17 
(PSNS)  woiUd  be  amended  by  removing 
paragraph  (a)  and  renumbering  the 
remaining  paragraphs.  If  EPA  were  to 
make  this  change  for  the  final  rule,  it 
would  make  the  appropriate  changes  for 
all  effected  subcategories.  Finally,  EPA 
has  received  comment  regarding  the 
transfer  of  certain  operations  from  the 
existing  fron  &  Steel  effluent  guidelines 
(40  CFR  part  420)  to  die  proposed 
MP&M  effluent  guidelines.  In  the 
proposed  MP&M  rule,  EPA  refers  to 
facilities  with  these  operations  as  the 
Steel  Forming  &  Finishing  Subcategory. 
Specifically,  EPA  proposed  to  move  the 
following  operations  from  Iron  &  Steel 
to  MP&M:  surface  finishing  or  cold 
forming  of  steel  bar,  rod,  wire,  pipe  or 
tube;  batch  electroplating  on  steel; 
continuous  electroplating  or  hot  dip 
coating  of  long  steel  products  [e.g.  wire, 
rod,  bar);  batch  hot  dip  coating  of  steel; 
and  steel  wire  drawing.  These 
operations  produce  finished  products 
such  as  bars,  wire,  pipe  and  tubes,  nails, 
chain  link  fencing,  and  steel  rope.  The 
Agency  proposed  to  move  these 
operations  into  the  MP&M  rule  from 
stand-alone  facilities,  as  well  as  from 
facilities  that  also  have  other  operations 
that  are  currently  regulated  by  the  fron 
&  Steel  effluent  guidelines  (i.e..  facilities 
that  are  making  steel  and  producing 
wire  and  wire  products  and  are  subject 
to  both  ELGs  and  the  combined 
wastestream  formula). 


Since  proposal,  EPA  revisited  the 
record  of  the  representative  iron  and 
steel  finishing  operations  and  compared 
the  associated  wastewater 
characteristics  to  those  from  the  wire 
drawing  facilities  that  were  sampled 
under  the  MP&M  rulemaking  effort.  EPA 
confirmed  that  the  wastewater 
characteristics  of  the  proposed 
transferred  operations  more  closely 
resemble  those  from  MP&M  operations 
than  those  from  representative  iron  and 
steel  finishing  operations.  For  instance, 
the  average  lead  and  zinc  concentrations 
in  wastewaters  from  the  transferred  wire 
drawing  facilities  are  one  to  three  orders 
of  magnitude  higher  than  those  from 
representative  iron  and  steel  facilities. 
On  the  other  hand,  the  concentrations 
for  these  pollutants  are  vdthin  the  range 
of  pollutant  concentrations  found  in 
similar  MP&M  operations.  Furthermore, 
most  of  the  unit  operations  present  in 
facilities  being  considered  for  transfer 
are  the  same  as  those  found  in  the 
MP&M  facilities,  while  only 
approximately  30%  of  these  operations 
are  the  same  as  those  found  in  the  iron 
and  steel  facilities.  EPA  performed  a 
comparison  of  flow  rates  between  the 
transferred  facilities  and  the  proposed 
iron  and  steel  finishing  subcategory. 
The  average  flow  rate  from  the  proposed 
Iron  &  Steel  Finishing  subcategory  is 
approximately  half  billion  gallons  per 
year,  while  the  average  flow  rate  from 
the  transferred  facilities  is  less  than  30 
million  gallons  per  year  (see  fron  &  Steel 
ELG  record,  Docket  Number  W-00-25, 
section  14.2,  DCN  #IS10740).  EPA  also 
notes  that  the  average  flow  rate  from  the 
General  Metals  Subcategory  of  the 
MP&M  rule  is  of  the  same  order  of 
magnitude  as  that  from  the  transferred 
facilities.  As  a  result  of  the  above 
evaluations,  EPA  continues  to  conclude 
that  the  transferred  operations  would  be 
more  appropriately  regulated  under  oart 
438,  the  MP&M  effluent  limitations  * 
guidelines  and  standards,  in  the  Steel 
Forming  &  Finishing  Subcategory'.  If 
EPA  finalizes  limitations  and  standards 
for  the  Steel  Forming  and  Finishing 
subcategory  of  the  MP&M  regulation, 
EPA  will  also  amend  the  applicability 
section  of  the  iron  and  steel  rulemaking 
to  reflect  this  change.  Until  then,  these 
operations  continue  to  be  regulated 
under  part  420. 

EPA  also  proposed  moving  certain 
electroplating  operations  currenUy 
subject  to  the  Metal  Finishing  part  433 
effluent  limitations  guidelines  and 
standards  into  the  revised  part  420. 
Commenters  on  the  Iron  &  Steel 
proposed  rule  strongly  opposed  the 
incorporation  of  the  continuous 
electroplating  of  flat  steel  products  (e.g.. 


sheet,  strip.plate)  into  part  420, 
indicating  the  preference  for 
electroplating  operations  of  all  types  to 
be  considered  as  a  whole  (e.g.,  under  the 
part  433  regulations  or  eventually  the 
MP&M  regulations).  EPA  proposed  to 
regulate  similar  operations  in  the  MP&M 
proposal  in  a  niunber  of  subcategories. 
EPA  decided  not  to  include  wastewater 
discharges  from  continuous 
electroplating  of  flat  steel  products  in 
the  final  fron  &  Steel  regulations  (signed 
on  April  30,  2002).  Wastewater 
discharges  from  these  operations  are 
currently  subject  to  part  433  and  EPA's 
present  intention  would  be  to  include 
these  in  the  Steel  Forming  &  Finishing 
Sul?category  of  the  final  MP&M 
regulations.  EPA  will  include  these 
facilities  in  its  analyses  for  the  final 
rule.  All  non-confidential  items 
pertaining  to  these  facilities  can  be 
found  in  the  public  record  for  this 
document. 

B.  Changes  Considered  to  the  Pollutants 
Selected  for  Regulation 

EPA  received  comments  on  several  of 
the  pollutants  that  were  selected  for 
regulation  in  the  proposed  rule.  Based 
on  new  data  from  industry  sources  and 
EPA's  data  collection  effort,  EPA  is 
considering  whether  to  revise  the  list  of 
pollutants  selected  for  regulation.  For 
example,  EPA  has  also  collected 
analytical  data  specific  to  the  Steel 
Forming  &  Finishing  Subcategory  after 
proposal  and  is  including  this  data  in  its 
analyses  and  in  the  MP&M  rulemaking 
record. 

1.  Tin 

EPA  received  comments  regarding 
EPA's  selection  of  tin  as  a  regulated 
pollutant  for  metal-bearing 
subcategories.  Many  of  the  comments 
revolved  around  whether  or  not  tin  can 
be  precipitated  using  EPA's  proposed 
BAT  technology  that  includes 
hydroxide  precipitation.  Of  the  25  sites 
having  tin  data,  20  show  tin  removals 
greater  than  or  equal  to  95  percent. 
EPA's  sampling  data  show  a  median 
removal  of  tin  in  BAT  treatment  systems 
of  98.6  percent.  Analysis  of  the 
treatment  systems  employed  by  these 
sites  shows  that  all  but  two  use 
chemical  precipitation  followed  by 
solids  removal  with  either  a  clarifier  or 
membrane  filter.  The  two  sites  not  using 
chemical  precipitation  list 
ultrafiltration,  presumably  for  removal 
of  oil  and  suspended  solids,  as  their 
treatment  technology. 

Unlike  other  priority  pollutant  metals, 
tin  does  not  readily  form  insoluble 
metal  hydroxides  in  the  chemical 
precipitation  process.  Based  on 
information  provided  in  the  CRC 
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Handbook  of  Chemistry  and  Physics 
(68th  Edition),  there  are  two  possible 
insoluble  forms  of  tin  that  are  produced 
during  treatment  of  MP&M  wastewater: 
tin  sulfide  (SnS)  and  tin  phosphate 
(Sn3(P04)2).  The  CRC  lists  the  solubility 
of  tin  sulfide  at  0.02  mg/L.  The  CRC  lists 
tin  phosphate  as  insoluble,  but  provides 
no  maximum  concentration.  According 
to  another  reference  (Freeman,  H.M., 
"Standard  Handbook  of  Hazardous 
Waste  Treatment  and  Disposal,  1989). 
tin  in  metal-bearing  wastewater  is  often 
found  complexed  with  other 
constituents  such  as  chelating  agents 
present  in  electroless  plating  wastewater 
or  cleaning  solutions.  Removal  of  the  tin 
complex  requires  pH  adjustment  to     ^ 
break  the  tin-chelant  bond  followed  by 
the  reduction  of  tin  to  its  elemental 
form. 

Based  on  the  information  provided  in 
the  literature  and  gathered  from  the 
MP&M  sampling  episodes,  no 
conclusions  can  be  drawn  regarding  the 
excellent  tin  removals  by  the  chemical 
precipitation  systems  sampled  by  EPA. 
The  mechanism  of  tin  removal  is  likely 
dependant  on  the  chemistry  of  the 
influent  wastewater,  and  involves  a 
combination  of  sulfide  precipitation, 
phosphate  precipitation,  and  co- 
precipitation  with  other  metals  such  as 
iron.  EPA  currently  intends  to  retain  tin 
as  a  regulated  pollutant.  EPA  will 
reevaluate  this  intention  if  additional 
data  received  in  comment  indicates 
chemical  precipitation  followed  by 
gravity  setding  wlh  not  meet  the 
proposed  effluent  limit. 

2.  Total  Sulfide 

EPA  also  received  many  comments  on 
its  proposal  to  regulate  total  sulfide  for 
many  of  the  proposed  subcategories. 
Commenters  in  the  metal-bearing 
subcategories  (i.e.,  general  metals,  metal 
finishing  job  shops,  printed  wiring 
boards,  steel  forming  &  finishing,  and 
non-chromiiun  anodizing)  were 
concerned  that  regulation  of  sulfide 
would  limit  their  ability  to  use  sulfide- 
based  chemistries  in  their  treatment 
systems.  Commenters  pointed  to  other 
chemicals  that  EPA  chose  to  not 
regulate  based  on  their  use  as  treatment 
chemicals  (e.g.,  alumiaum,  iron, 
calcium,  magnesium,  sodium,  sulfate, 
chloride,  ziram).  Based  on  its  use  as  a 
treatment  chemical  in  the  metal -bearing 
subcategories  EPA  intends  to  not 
regulate  total  sulfide  for  the  metal- 
bearing  subcategories  in  the  final  rule. 
EPA  solicits  comment  on  this  change. 

3.  Molybdeniun 

EPA  received  comments  regarding  the 
selection  of  molybdenum  as  a  regulated 
pollutant.  Similar  to  the  comments  on 


tin,  the  comments  revolved  around 
whether  or  not  molybdenum  can  be 
precipitated  using  hydroxide 
precipitation  as  is  used  in  EPA's 
proposed  BAT  technology.  EPA  has 
reviewed  literature  to  find  out  whether 
or  not  molybdenum  will  precipitate 
using  either  hydroxide  or  sulfide 
precipitation,  and  has  foimd  that 
molybdenum  does  not  form  metal 
hydroxide  precipitates  (see 
memorandum  titled  "Molybdenum," 
section  16.2,  DCN  17754).  Molybdenum 
was  observed  at  detectable 
concentrations  in  283  of  1306  treatment 
system  samples  representing  all  111 
sampling  episodes.  The  molybdeniun 
raw  waste  concentrations  ranged  from 
0.0007  to  40.3  mg/1.  Effluent 
concentrations  ranged  from  0.0007  to 
3.22  mg/L.  Treatment  effectiveness 
calculations  of  the  chemical 
precipitation  systems  ranged  from  a 
negative  249%  to  a  positive  71% 
removals  (see  memorandum  titled 
"Molybdenum."  section  16.2,  DCN 
17754). 

The  sampled  hydroxide  precipitation 
treatment  systems  did  not  show  a 
consistent  ability  to  remove 
molybdenum  from  waste  water. 
Molybdenum  is,  however,  present  is 
waste  waters  as  described  above  and  is 
removed  incidentally  in  waste  treatment 
systems.  These  removals  may  occur 
when  molybdenum  adheres  to  oily 
wastewaters  that  are  removed  in  the  oil 
water  separation  step  or  other  treatment 
steps  such  as  flocculation.  EPA  is 
reviewing  these  removal  mechanisms 
for  molybdenum.  In  addition  to  EPA's 
sampling  data,  airline  industry 
submitted  data  demonstrates  removals 
of  molybdemmi  from  BAT  treatment 
systems  with  supplementary  chemical 
additives  between  a  negative  4%  to  a 
positive  85%.  Therefore,  EPA  has 
included  molybdenum  removals  in  its 
estimates  of  pollutant  reduction  for  the 
MP&M  NODA.  However,  based  on  its 
inability  to  be  treated  by  EPA's 
proposed  hydroxide  chemical 
precipitation  technology,  EPA  is 
considering  not  regulating  molybdenum 
in  the  final  rule.  EPA  solicits  comment 
on  this  change. 

4.  Steel  Forming  &  Finishing 
Subcategory 

As  discussed  in  section  11  of  today's 
document,  EPA  did  not  sample  any  BAT 
Steel  Forming  &  Finishing  facilities 
prior  to  proposal  and  solicited  data  from 
such  facilities.  Based  on  post-proposal 
sampling  data  collected  for  the  Steel 
Forming  &  Finishing  (SFF)  Subcategory. 
EPA  is  considering  the  following 
pollutants  for  regulation  of  direct 
dischargers  for  this  subcategory: 


chromium,  copper,  lead,  nickel,  zinc, 
manganese,  molybdenum,  tin,  oil  and 
grease  (as  HEM^,  and  total  suspended 
solids.  EPA  is  considering  the  same 
pollutants  as  above  for  indirect 
dischargers  except  for  oil  and  grease  (as 
HEM)  and  total  suspended  solids.  At 
proposal,  EPA  based  the  selection  of 
pollutants  for  regulation  for  this 
subcategory  on  data  transfers  from  the 
General  Metals  Subcategory.  Of  the 
pollutants  proposed  for  regulation  for 
the  Steel  Forming  &  Finishing 
Subcategory,  EPA  is  considering  to  no 
longer  regulate  cadmium,  cyanide, 
silver,  total  sulfide,  organics  (e.g.,  TOP, 
TOC)  as  these  pollutants  are  not  found 
in  SFF  wastewater  at  treatable  levels. 

V.  New  Information  and  Consideration 
of  Revision  to  Economic  &  Benefit 
Methodologies 

A.  Revised  Cost  Pass-Through  and 
Market  Structure  Analysis 

As  discussed  in  Chapter  5  of  the 
document  titled,  "Economic. 
Environmental,  and  Benefits  Analysis 
for  the  Proposed  Metal  Products  & 
Machinery  Rule,"  (EEBA)  (EPA-821-B- 
00-008),  and  in  response  to  comments 
received  on  the  proposal  economic 
impact  analysis,  EPA  revised  the 
analysis  of  cost  pass-through  potential 
for  the  19  MP&M  sectors.  This  analysis 
estimates  how  much  of  compliance- 
related  cost  increases  a  sector  can  be 
expected  to  pass  on  to  its  customers  in 
higher  prices.  The  analysis  consists  of 
two  parts: 

•  An  econometric  analysis  of  the 
historical  relationship  of  output  prices 
to  changes  in  input  costs,  and 

•  An  analysis  of  market  structure 
characteristics. 

These  two  analyses  together  provide  a 
cost  pass-through  coefficient  for  each 
sector.  This  analysis  refines  the 
methodology  developed  for  the  Phase  1 
and  proposal  MP&M  analyses  in  several 
places,  and  updates  the  data  used 
throu^  1996,  the  base  year  of  the 
regulatory  analyses.  Changes  to 
reporting  by  NAICS  codes  for  the 
Census  economic  data  but  not  for  price 
indices  in  1997  prevented  use  of  later 
years'  data  in  this  analysis.  Today's 
document  provides  a  sununary  of  the 
revised  analysis.  More  complete 
documentation  is  provided  in  section 
17.2.1,  DCN  35250,  of  the  public  record. 

1.  Econometric  Analysis 

EPA  performed  an  econometric 
analysis  of  input  costs  and  output  prices 
to  estimate  cost  pass-through  elasticities 
for  18  of  the  19  Phase  I  and  Phase  II 
MP&M  Sectors.  These  elasticities 
indicate  the  changes  in  output  prices  by 
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sector  that  have  occurred  historically  in 
relation  to  changes  in  the  cost  of 
roduction  inputs. 

EPA  estimated  the  cost  elasticity  of 
»rice  by  regressing  annual  output  price 
idices  on  annual  input  price  indices, 
se  of  historical  data  took  into  account 
le  full  range  of  possible  mechanisms 
>y  which  input  costs  affect  output 
prices,  including  technical  changes, 
substitution,  non-competitive  pricing 
mechanisms,  imperfect  information,  and 
any  other  shifts  or  irregularities  in  the 
supply  and  demand  functiohs. 

The  19  MP&M  industry  sectors 
encompass  224  different  SIC  codes.  EPA 
was  able  to  estimate  the  cost  elasticity 
of  price  based  on  historical  data  for  only 
1 70  manufacturing  SIC  codes.  EPA 
could  not  estimate  the  cost  elasticity  of 
price  for  Aerospace  and  all  non- 
manufacturing,  industries  due  to  data 
limitations.  The  Agency  assigned  a  cost 
pass-through  coefficient  to  the 
aerospace  sector  based  on  the  market 
structure  analysis.  EPA  assumed  zero 
cost  pass-through  for  non- 
manufacturing  industries  because  these 
industries  tend  to  be  more  competitive 
due  to  lower  entry  barriers  than  in 
manufacturing  industries. 

The  estimated  parameters  show  that 
16  of  the  18  MP&M  industrial  sectors 
have  been  able  to  increase  selling  prices 
between  0.39  percent  and  1.2  percent 
for  every  one  percent  increase  in  input 
costs.  This  means  that  some  industrial 
sectors  exhibit  a  potential  for  recovering 
only  a  fraction  of  the  input  price 
increase  through  an  increase  in  the 
output  price  while  other  sectors  have 
the  ability  to  raise  their  output  prices  in 
excess  of  input  price  increases.  The 
estimated  input  cost  coefficients  are 
negative  for  two  industrial  sectors: 
Printed  Circuit  Boards  and  Office 
Machines.  In  both  of  these  sectors, 
output  prices  decreased  as  input  costs 
increased.  This  negative  relationship 
indicates  that  significant  competition  in 
these  sectors  combined  with 
technological  iimovation  have  yielded 
market  conditions  with  declining  output 
prices  regardless  of  the  change  in 
production  input  costs.  Based  on  these 
findings,  EPA  assumes  that  the  Printed 
Wiring  Board  and  Office  Machine 
sectors  have  zero  cost  pass-through 
ability.  Estimated  regression  coefficients 
for  the  18  industrial  sectors  are 
presented  in  section  17.2.1,  DCN  35250, 
of  the  public  record. 

EPA  assigned  MP&M  sectors  to  low, 
average,  and  high  cost  pass-through 
categories  based  on  the  results  of  the 
regression  analysis.  EPA  then  compared 
the  classifications  with  the  results  of  the 
market  structure  model. 


2.  Market  Structure  Analysis 

EPA  assessed  the  market  structure 
characteristics  of  each  MP&M  sector,  in 
order  to  validate  the  values  for  cost 
pass-through  potential  estimated  in  the 
regression  analysis.  How  much  of  a  cost 
increase  a  firm  can  pass  on  through 
higher  prices  depends  on  the  relative 
market  power  of  the  firm  and  its 
customers.  The  market  structure 
analysis  assesses  the  relative  market 
power  enjoyed  by  firms  in  each  MP&M 
sector  and  provides  ordinal  rankings 
that  were  used  to  validate  the  cost  pass- 
through  coefficients  estimated  by  the 
econometric  analysis.  EPA  analyzed  five 
indicators  of  market  power: 
concentration,  import  competition, 
export  competition,  long  term  grovrth, 
and  barriers  to  entry  and  exit.  Section 
17.2.1,  DCN  35250,  of  the  public  record 
provides  detailed  descriptions  of  the 
rationale  for  using  these  measures  and 
the  metrics  and  data  sources  EPA  used 
to  evaluate  each  measiu-e.  EPA  only 
considered  manufacturing  firms;  it 
excluded  non-manufacturing  firms  due 
to  data  limitations.  As  noted  above,  EPA 
assigned  zero  cost  pass-through  ability 
to  non-manufacturing  firms. 

EPA  again  assigned  each  sector  to 
high,  medimn  and  low  cost  pass- 
through  categories  based  on  the  results 
of  the  market  structure  analysis,  and 
compared  the  results  of  this 
classification  with  the  classification 
based  on  the  regression  analysis. 

The  two  analyses  classified  13  of  the 
19  sectors  in  the  same  cost  pass-through 
(CPT)  category  (high,  mediimi  or  low). 
For  these  sectors,  the  market  structiu« 
analysis  appears  to  validate  tJie  cost 
pass-through  coefficient  derived  using 
the  econometric  analysis.  No 
econometric  estimate  is  available  for  the 
aerospace  sector.  EPA  categorized  this 
sector  in  the  high  CPT  category  based  on 
the  market  structiue  analysis  only  and 
estimated  its  cost  pass-through 
coefficient  as  the  average  CPT  value  for 
all  sectors  classified  in  the  high  category 
based  on  the  regression  analysis 
(excluding  Mobile  Industrial  Equipment 
whose  CPT  coefficient  was  also  revised 
based  on  the  market  structiu*  analysis). 
For  the  remaining  five  sectors;  however, 
the  two  analyses  assign  sectors  to 
different  cost  pass-ihrough  categories. 
EPA  undertook  a  more  detailed  analysis 
of  these  sectors*  market  structures  to 
validate  their  cost  pass-through 
coefficient.  EPA  based  the  choice  of  a 
cost  pass-through  coefficient  for  this 
document  on  this  more  detailed  analysis 
for  the  following  sectors:  Job  Shops, 
Other  Metal  Products.  Afrcraft,  Motor 
Vehicle,  and  Mobile  Industrial 
Equipment.  In  4  cases  (Job  Shops,  Other 


Metal  Products,  Motor  Vehicle,  and 
Aircraft),  the  more  detailed  market 
structure  analysis  confirmed  the 
regression  estimates  of  the  econometric 
analysis,  and  in  one  case  (Mobile 
Industrial  Equipment)  EPA  rejected  the 
classification  based  on  the  econometric 
analysis. 

EPA  assigned  the  Mobile  Industrial 
Equipment  sector  to  the  high  category 
by  the  econometric  analysis  and  the 
average  category  by  the  market  structure 
analysis.  EPA  concluded  that  this  sector 
is  more  appropriately  characterized  by 
average  cost  pass-through  because  the 
sector  has  witnessed  trends  in  recent 
years  suggesting  that  firms  in  this  sector 
lack  strong  ability  to  pass  through  cost 
increases.  Specifically,  growth  rates  in 
the  construction  industry  and  in  the 
farm  and  machinery  equipment 
industries  began  leveling  or  even 
declining  in  recent  years  after  a 
sustained  period  of  growth.  These 
declining  trends  are  not  fully 
represented  in  the  regression  analysis 
because  the  last  year  of  data  for  the 
analysis  is  1996.  EPA  therefore  revised 
the  cost  pass-through  coefficient  for  this 
sector  to  equal  the  average  cost  pass- 
through  value  for  all  sectors  classified  in 
the  average  category  based  on  the 
regression  analysis. 

Section  17.2.1,  DCN  35250,  of  the 
public  record  provides  the  choice  of  a 
cost  pass-through  coefficient  for  this 
document  selected  for  each  sector.  The 
specific  values  selected  for  each  sector 
(high,  average  and  low)  are  the 
regression  elasticities  for  the  17  sectors 
where  the  regression  results  were 
confirmed  by  the  market  structure 
analysis  (including  the  detailed 
analysis),  and  the  average  of  the 
regression  coefficients  in  the 
appropriate  category  (high,  average  or 
low)  for  the  sector  that  was  re-classified 
based  on  the  market  structure  analysis 
(Mobile  Industrial  Equipment)  and  for 
Aerospace.  The  revised  cost  pass- 
through  analysis  resulted  in  a 
significantly  lower  cost  pass-through 
coefficient  of  0.57'for  Job  Shops  than 
was  used  in  the  proposed  rule  analysis, 
and  zero  cost  pass-through  for  Printed 
Wiring  Boards,  Office  Machines,  and  all 
non-manufacturing  facilities.  In  the 
analysis  for  proposal,  EPA  assumed  that 
non-manufactiuing  facilities  in  a  given 
sector  had  the  same  cost  pass-through 
potential  as  manufacturing  facilities  in 
the  same  sector. 

The  estimated  cost  pass-through 
coefficients  reflect  sector-level  cost 
pass-through  potential.  Cost  increases 
that  affect  all  facilities  in  an  industry  are 
more  likely  to  be  recovered  through 
industry-wide  price  increases,  whereas 
cases  where  only  some  facilities  in  an 
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industry  incur  cost  increases  are  less 
likely  to  result  in  price  increases.  To 
account  for  the  likelihood  that  cost  pass- 
through  ability  will  vary  with  the  extent 
to  which  regulation-induced  cost 
increases  apply  generally  over 
production  in  a  sector,  the  analysis 
adjusts  the  estimated  cost  pass-through 
potential  for  the  estimated  extent  of 
industry  coverage.  Specifically,  the 
analysis  adjusts  the  cost  pass-through 
potential  by  multiplying  the  estimated 
sector-wide  cost  pass-through 
coefficient  by  the  fraction  of  a  sector's 
production  value  that  is  expected  to 
incur  compliance  costs. 

Findings  from  the  revised  cost  pass- 
through  analysis  in  general  are 
consistent  with  findings  from  the  cost 
pass-through  analysis  reported  by  the 
industry  associations,  including  Printed 
Wiring  Board  and  Metal  Finishers. 
Specifically,  facilities  belonging  to  the 
Printed  Wiring  Board  subcategory  were 
foimd  to  have  zero  cost  pass-through 
potential.  The  Metal  Finishing  Job 
Shops  Subcategory  was  found  to  have  a 
low  cost  pass-dirough  potential.  EPA 
estimated  new  cost  pass-through 
coefficients  and  adjusted  them  by  the 
fraction  of  the  sector's  production  value 
that  is  expected  to  incur  compliance 
costs.  The  effect  of  these  two  changes 
decreased  the  cost  pass-through 
coefficient  assigned  to  the  Job  Shop 
subcategory  from  0.91  at  proposal  to 
0.25. 

The  estimated  cost  pass-through 
coefficients  reflect  industry-wide  cost 
pass-through  potential.  Under 
conditions  of  perfect  competition — 
including  product  homogeneity  (i.e., 
products  produced  by  one  firm  are 
perfect  substitutes  for  products 
produced  by  other  firms),  and 
homogeneity  of  production  technology 
and  cost  across  firms — the  price 
response  to  a  general  industry-wide 
change  in  production  costs  is  likely  to 
be  industry-wide  and  similar  across  all 
firms.  However,  for  a  number  of  reasons, 
markets  in  modem  manufacturing 
industry  generally  diverge  to  some 
degree  from  these  perfect  competition 
conditions.  Example  reasons  include: 
variation  in  product  quality:  imperfectly 
competitive  markets  {e.g.,  markets  in 
which  individual  firms  possess  different 
degrees  of  market  power);  and 
segmented  markets  [e.g.,  geographically 
segmented  markets).  In  the  presence  of 
such  imperfections,  individual  firms 
will  very  likely  respond  differently  in 
their  ability  to  pass  on  cost  increases  in 
higher  output  prices  even  when  the 
production  cost  increase  applies  to  all, 
or  a  substantial  fraction,  of  an  industry's 
production.  To  assess  the  sensitivity  of 
the  economic  impact  analysis  residts  to 


the  sector-wide  cost  pass-through 
estimates,  EPA  also  conducted  the 
economic  impact  analysis  based  on  the    . 
assumption  that  no  cost  increases  can  be 
recovered  through  price  increases.  The 
Agency  found  that  results  for  1 7  of  the 
19  MP&M  industrial-sectors  do  not 
significantly  vary  when  the  zero  cost 
pass-through  assumption  is  used  instead 
of  the  estimated  cost  pass-through 
capabilities.  The  only  exceptions  are  the 
Metal  Finishing  Job  Shop  and  Iron  and 
Steel  sectors.  Assuming  a  zero  cost  pass- 
through  coefficient  for  these  sectors 
resulted  in  an  increase  in  the  niunber  of 
severe  impacts  from  520  to  565  and  17 
to  21,  respectively,  imder  the  NOD  A 
option  with  methodology  changes. 
Detailed  results  using  zero  cost  pass- 
through  assumption  can  be  found  in 
section  17.1.5,  DCN  35060,  of  the  public 
record.  EPA  solicits  comment  on  these 
changes  to  the  methodology  for  cost 
pass-through. 

fl.  Consideration  of  Changes  to  Closure 
and  Financial  Stress  Test  Methodologies 

1.  Sector-Specific  Thresholds  for 
Evaluating  Moderate  Impacts 

For  the  proposed  rule  analysis,  EPA 
evaluated  moderate  impacts  based  on 
two  measures  of  financial  health:  pre- 
tax retiun  on  assets  (PTRA)  and  the 
interest  coverage  ratio  (ICR).  PTRA  is  a 
measure  of  profitability  and  measures 
the  firm's  ability  to  provide  returns 
adequate  to  attract  external  capital  or  to 
justify  reinvestment  of  the  firm's  own 
resources.  ICR  is  a  measure  of  the  firm's 
abiUty  to  pay  fixed  interest  costs,  and 
affects  the  firm's  ability  to  obtain  debt 
financing.  EPA  used  a  single  threshold 
for  each  measure  (8  percent  for  PTRA 
and  4  for  the  ICR)  to  determine  when  a 
firm  might  experience  financial  stress  in 
the  proposed  rule  analysis.  Commenters 
questioned  this  approach  because  a 
single  threshold  measine  does  not 
account  for  differences  in  the  rates  of 
return  required  to  attract  investment  in 
different  industries.  For  the  final  rule 
analysis,  EPA  is  considering  using 
sector-specific  thresholds  for  these 
measures.  Use  of  thresholds  specific  to 
each  sector  will  account  for  industry 
differences  in  the  factors  that  contribute 
to  financial  distress,  such  as  the 
volatility  of  their  earnings,  and  will 
improve  the  reliability  of  the  analysis. 
For  the  analyses  presented  in  section 
VILA. 3  of  today's  document,  EPA  has 
incorporated  these  changes  into  the 
methodology. 

Risk  Management  Associates  (RMA, 
formerly  Robert  Morris  Associates) 
provides  information  on  the  distribution 
of  selected  financial  ratios  for  specific 
industries,  defined  by  SIC  codes.  The 


RMA  data  come  from  credit  data 
submitted  by  RMA-member  lending 
institutions.  As  a  result,  the  RMA  data 
may  not  include  the  most  vulnerable 
firms  in  each  industry,  which  are 
unlikely  to  be  applying  for  loans.  EPA 
used  as  a  threshold  the  lowest  fointh- 
quartile  value  for  two  financial 
indicators:  (1)  Pre-tax  return  on  sales 
(PTRS)  and  (2)  interest  coverage  ratio. 
EPA  substituted  PTRS  for  the  pre-tax 
return  on  assets  ratio  used  in  the 
analysis  for  the  proposed  rule.  In  theory, 
return  on  assets  is  a  more  appropriate 
measure  of  financial  performance  as 
viewed  by  investors.  RMA  notes, 
however,  that  firms  with  heavily 
depreciated  plant,  large  intangible 
assets,  and  unusual  income  or  expense 
items  can  lead  to  distortions  in  the 
retum-on-asset  ratios.  While  the  retum- 
on-sales  ratio  can  also  be  distorted  by 
imusual  income  or  expense  items,  it  is 
not  subject  to  distortions  based  on 
reported  assets.  EPA  therefore  chose  the 
sales-based  ratio  as  a  more  reliable 
comparison  of  financial  performance 
within  sectors.  The  twenty-fifth 
percentile  is  the  value  below  which  the 
lowest  quarter  of  firms  in  each  industry 
fall.  It  is  important  to  note  that  these 
thresholds  may  indicate  financial 
distress,  but  are  not  a  reliable  measure 
of  potential  closure.  A  quarter  of  the 
firms  in  each  industry  report  values 
below  the  thresholds,  many  of  which 
may  continue  to  operate  comfortably 
with  those  financial  characteristics.  The 
thresholds  used  are  likely  to  overstate 
moderate  impacts  for  the  following 
reasons:  (1)  The  RMA  database  may  not 
include  the  most  vulnerable  firms  in 
each  industry;  and  (2)  having  values  in 
the  lowest  fourth  quartile  may  be 
adequate  to  support  continued  trouble- 
free  operation  for  some  firms.  , 

EPA  developed  thresholds  by 
weighting  the  RMA  lowest  quartile 
value  for  each  SIC  in  a  sector  by  the 
1997  value  of  shipments  for  that  SIC 
relative  to  the  total  1997  sector  value  of 
shipments.  The  calculations  were  done 
separately  for  manufactiiring  and  non- 
manufacturing  SICs  in  those  sectors  that 
have  both.  The  thresholds  were 
weighted  using  1997  value  of  shipments 
because  data  are  available  from  the 
Census  for  all  SICs  for  that  year,  while 
data  for  between-Census  years  are  only 
reported  for  manufacturing  SICs.  EPA 
assumed  that  the  value  of  shipment 
weights  for  1997  would  be  similar  to  the 
weights  for  1996,  if  1996  value  of 
shipments  data  were  available  for  all 
SICs.  The  PTRS  and  ICR  sector-specific 
thresholds  can  be  foimd  in  section 
17.5.1,  DCN  35450,  of  the  public  record. 
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I.  Use  of  Single  Net  Present  Value  Test 
To  Assess  Potential  for  Closures 

For  the  proposed  rule  analysis,  EPA 
jstimated  the  potential  for  facility 
:losiu«s  due  to  the  regulation  using  two 
tests:  negative  Net  Present  Value  (NPV) 
(based  on  going  concern  value  minus 
liquidation  value)  for  facilities  that 
provided  information  on  liquidation 
values  (most  Phase  I  facilities  and  Phase 
II  facilities  with  flows  greater  than  1 
million  gallons  per  year),  and  negative 
After-Tax  Cash  Flow  (ATCF).  Facilities 
that  failed  both  tests  under  baseline  or 
post-compliance  conditions  are  baseline 
or  post-compliance  closures, 
respectively.  For  facilities  that  did  not 
provide  liquidation  values,  EPA  used 
only  the  ATCF  test.  Commenters 
questioned  this  use  of  a  two-test 
approach  for  estimating  closures  in 
facilities  for  which  it  can  be  done  both 
ways.  For  the  final  rule,  EPA  is 
considering  using  a  single  test  for 
closines,  based  on  the  NPV  of  the 
fecility. 

NPV  including  liquidation  values  is 
conceptually  an  appropriate  measure  of 
long-term  viability,  for  two  reasons. . 
First,  a  firm  can  have  positive  cash  flow 
but  still  not  be  making  a  return 
sufficient  to  retain  investment  over 
time.  The  net  present  value  test  takes 
into  account  the  return  required  for  a 
facility  to  continue  to  attract  sufficient 
investment  to  continue  operating. 
Second,  a  firm's  decision  to  close  a 
facility  can  be  influenced  by  the  extent 
to  which  the  facility's  assets  can  be  sold 
or  put  to  other  uses.  In  addition,  firms 
consider  the  direct  costs  of  closing  the 
facility,  which  may  include  the  costs  of 
cleaning  up  contaminated  sites,  state 
requirements  to  treat  contaminated 
sediments,  legal  fees,  lease  obligations, 
employee  termination  costs,  and  the 
like,  when  deciding  whether  to  close  a 
site.  Both  industry-  and  site-specific 
factors  influence  the  value  of  a  site's 
assets  for  other  uses,  including  the 
transferability  of  fixed  assets  to  other 
uses  and  current  market  demand  for 
products  in  inventory. 

Where  estimates  of  liquidation  value 
are  available  the  most  reasonable  way  to 
assess  the  potential  for  site  closures  is 
to  compare  the  value  of  the  site  if  it 
continues  to  operate  (the  net  present 
value  of  the  business  as  a  "going- 
concern")  with  its  value  if  it  is  closed 
(the  liquidation  value.)  Net  liquidation 
values  (proceeds  from  closing  less  the 
costs  of  closing)  can  be  either  positive  • 
or  negative.  Facilities  will  be  more 
likely  to  close,  other  things  being  equal, 
the  higher  their  liquidation  values  and 
the  lower  their  post-closure  costs. 


EPA  requested  information  on  site 
liquidation  values  in  its  Phase  2 
economic  surveys.  Of  the  938  sample 
MP&M  facilities,  219  provided 
liquidation  values  in  the  survey.  EPA 
attempted  to  estimate  liquidation  values 
where  they  were  not  reported  but 
concluded  that  predicting  liquidation 
values  based  on  the  facility-specific 
information  provided  by  the  surveys 
would  add  substantial  imcertainty  to  the 
analysis.  Estimates  of  liquidation  value 
are  available  only  for  23  percent  of  the 
sample  facilities.  Given  EPA's  belief  that 
liquidation  value  estimates  are 
substantially  speculative  and  subject  to 
considerable  error,  EPA  intends  for  the 
final  rule  analysis,  to  calculate  net 
present  value  based  solely  on  the 
facility's  value  as  a  going  concern  and 
to  not  account  for  liquidation  value  as 
part  of  the  net  present  value  test.  The 
Agency  recognizes  that  assessing 
closures  based  only  on  going  concern 
value  may  overstate  the  likelihood  of 
closure  where  liquidation  value  is 
negative  and  understate  the  likelihood 
of  closure  where  liquidation  value  is 
positive.  EPA  seeks  comment  on  this 
approach.  Analyses  presented  in  section 
VII. A.  3  of  today's  document  include  the 
use  of  a  single  test  based  on  NPV 
excluding  consideration  of  liquidation 
values. 

To  assess  the  sensitivity  of  the 
economic  impact  analysis  results  to  the 
inclusion  or  exclusion  of  liquidation 
values,  EPA  also  conducted  its  analysis 
including  liquidation  values  in  the  NPV 
test  for  facilities  that  reported 
liquidation  values.  The  Agency  found 
that  including  liquidation  values  in  the 
NPV  test  resulted  in  a  decrease  in  the 
number  of  severe  impacts  for  the  Metal 
Finishing  Job  Shop,  General  Metals,  and 
Oily  Wastes  subcategories  from  520  to 
348  and  from  111  to  96  and  from  1  to 
none,  respectively.  On  the  other  hand, 
including  liquidation  values  in  the  NPV 
test  resulted  in  an  increase  in  the 
niunber  of  severe  impacts  in  the  Printed 
Wiring  Board  subcategory  from  55  to  83 
under  the  NODA  option.  Other 
subcategories  were  not  sensitive  to 
inclusion  of  liquidation  values  in  the 
NPV  test.  Detailed  results  using 
available  liquidation  values  can  be 
found  in  section  17.1.3,  DCN  35050,  of 
the  public  record. 

3.  Evaluation  of  Altman  Z'  as  an 
Alternative  Test  for  Moderate  Impacts 

Based  on  comments  received,  EPA  is 
evaluating  use  of  the  Altman  Z'  test  as 
an  alternative  to  the  PTRA  and  ICR  tests 
for  moderate  impacts  for  the  final  rule. 
This  test  has  been  used  in  other  ELGs, 
and  it  is  commonly  used  as  a  predictor 
of  bankruptcies.  The  Altman  Z'  test 


predicts  firm  bankruptcies  based  on  a 
weighted  set  of  firm  financial  ratios.  The 
ratios  and  weights  were  developed  in  a 
multiple  discriminant  analysis  of  33 
publicly-traded  firms  that  declared 
bankruptcy  between  1945  and  1965  and 
another  33  non-bankrupt  publicly- 
traded  firms.  The  original  model  was 
later  re-estimated  to  allow  its  use  for 
privately-held  firms,  although  the 
analysis  was  based  on  the  same  sample 
firms  and  financial  data.  The  resulting 
model  calculates  a  "Z"  score  as  a 
combination  of  five  financial  ratios: 
working  capital/total  assets,  retained 
earnings/total  assets,  earnings  before 
interest  and  taxes  (EBITl/total  assets, 
book  value  of  net  worth/total  liabilities, 
and  sales/total  assets.  "Z"  scores  of  less 
than  1.23  indicate  high  potential  for 
bankruptcy,  scores  above  2.90  indicate 
low  potential  for  bankruptcy,  and  scores 
in  between  are  indeterminate. 

C.  Consideration  of  Changes  to  Cash 
Flow  Calculations 

EPA  received  a  niunber  of  comments 
on  the  calculation  of  cash  flows  used  to 
assess  the  potential  for  closures  and 
moderate  impacts  as  a  result  of  the  rule. 
EPA  is  considering  a  number  of  changes 
to  the  calculation  of  cash  flow  to 
address  these  comments.  These  include 
incorporating  a  measure  of  normal 
capital  outlays  in  baseline  cash  flow, 
limiting  the  recognition  of  tax  shields 
associated  with  compliance  costs, 
updating  survey  financial  data  to 
current  dollars  using  sector-specific 
price  indices,  and  adjusting  the  methods 
used  to  recognize  the  cost  of  financing 
compliance  capital  costs.  EPA  solicits 
comment  on  these  issues. 

1.  Baseline  Capital  Outlays 

Conunenters  expressed  the  view  that 
EPA's  economic  impact  analyses  should 
take  account  of  MP&M  firms'  regular 
need  to  replace  and  update  their 
pollution  control  and  other  capital 
equipment.  The  commenters  suggested 
using  accounting  depreciation  data 
provided  in  the  MP&M  surveys  as  a 
proxy  to  include  these  expenditures  in 
estimated  cash  flows. 

EPA  recognizes  that  cash  outlays  for 
capital  replacement  and  additions  are 
required  for  a  firm  to  remain  in 
business,  and  should  be  reflected  in  the 
cash  flows  used  to  assess  economic 
impacts.  However,  the  Agency  does  not 
conclude  that  accounting  depreciation 
provides  a  reliable  proxy  for  these 
continuing  capital  expenditures. 
Reported  depreciation  is  a  periodic 
accounting  charge  for  capital  assets 
acquired  in  the  past,  and  may  be  either 
larger  or  smaller  than  annual  future 
capital  expenditures  for  several  reasons. 
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Depreciation  is  based  on  historical  cost, 
which  may  not  equal  the  replacement 
cost  of  capital  assets.  In  addition, 
reported  depreciation  is  based  on 
various  accoimting  and  tax  reporting 
conventions  that  may  bear  little 
resemblance  to  the  actual  economic  life 
and  consumption  of  capital  assets. 
Finally,  a  firm's  capital  outlay  decisions 
are  influenced  by  the  quality  of  its 
investment  opportunities,  the  financial 
health  of  the  enterprise,  and  by  general 
business  conditions,  which  vary  over 
time. 

As  an  alternative  approach,  EPA 
developed  a  regression  model  of  capital 
outlays  that  relates  capital  expenditures 
to  a  firm's  financial  characteristics  and 
the  general  business  environment. 
Specifically,  the  model  relates  a  firm's 
historical  capital  expenditures  to:  firm- 
specific  revenues,  capital  tiunover  rate, 
and  capital  intensity;  capacity 
utilization  in  the  relevant  industry;  and 
the  economy-wide  cost  of  debt  capital 
and  rate  of  change  in  the  price  of  capital 
goods.  This  model  can  be  used  to 
estimate  baseline  continuing  capital 
outlays  for  each  MP&M  facility,  which 
can  then  be  included  in  the  discoimted 
cash  flow  analyses  used  to  assess 
facility  economic  impacts.  EPA's  goal  is 
to  estimate  baseline  cash  flow  for  the 
business  as  it  is  (under  steady-state 
conditions).  EPA  therefore  estimated  the 
model  using  data  for  a  10-year  period 
that  reflected  a  range  of  econonaic 
conditions.  The  Agency  would  use  the 
estimated  model  in  conjunction  with 
MP&M  facility  characteristics  and 
indicators  of  the  general  business 
environment  for  the  relevant  years  to 
estimate  facility  capital  expenditiu^s. 
The  analyses  presented  in  section 
VII.A.3  of  today's  docmnent  include 
baseline  capital  outlays  based  on  the 
regression  model  discussed  above. 

EPA  seeks  comment  on  the  regression 
model  and  its  use  to  calculate  baseline 
capital  expenditures.  The  regression 
model  is  described  in  detail  in  section 
17.3.1,  IXIN  35350,  of  the  public  record. 

2.  Consideration  of  Tax  Effects 

Compliance  costs  are  tax  deductible 
for  income  tax  purposes.  Firms 
incurring  these  costs  will  therefore  pay 
fewer  taxes  than  they  otherwise  would 
pay,  which  partially  offsets  the  negative 
impact  of  the  compliance  costs  on  firms' 
income.  The  proposed  rule  analysis 
assumed  that  firms  would  benefit  by  the 
full  amoimt  of  tax  shields  on 
compliance  costs,  based  on  a  standard 
assimied  34  percent  marginal  tax  rate. 
Some  commenters  expressed  concerns 
about  MP&M  firms'  ability  to  make  use 
of  the  full  tax  shield  from  compliance 
costs.  In  particidar,  firms  may  not  be 


paying  sufficient  taxes  in  the  baseline  to 
take  advantage  of  the  tax  shields  in  the 
year  compliance  costs  are  inciured. 
Some  firms  with  lower  net  income  may 
also  be  paying  less  than  the  assumed  34 
percent  marginal  tax  rate.  While  firms 
may  be  able  to  carry  forward  losses  to 
reduce  taxes  in  later  years,  EPA 
recognizes  that  the  methods  used  in  the 
proposed  rule  analysis  to  calculate  tax 
benefits  may  overstate  those  benefits  in 
some  cases.  This  is  more  likely  to  be 
true  for  single-facility  firms,  whereas 
parent  companies  with  multiple 
facilities  might  take  current  advantage 
of  tax  benefits  from  losses  at  individual 
facilities. 

To  address  this  issue,  EPA  is 
considering  limiting  the  calciilation  of 
tax  shields  to  no  greater  than  the 
amount  of  tax  paid  by  facilities  in  the 
baseline.  For  the  purposes  of  the 
analyses  presented  in  today's  docxunent, 
EPA  has  incorporated  this  change  in 
methodology.  As  a  result,  the  analysis 
assumes  that  facilities  will  not  be  able 
to  offset  an  implicit  negative  tax  liability 
against  positive  tax  liability  elsewhere 
in  the  firm's  operations  or  to  carry 
forward  (or  back)  the  negative  income 
and  its  implicit  negative  tax  liability  to 
other  positive  income/positive  tax 
liability  operating  periods.  On  average, 
this  approach  will  overstate  impacts  on 
facilities,  because  some  MP&M  firms 
may  be  able  to  use  tax  shields  that 
exceed  baseline  taxes  at  the  affected 
facility,  especially  if  the  facility  is 
owned  by  a  multiple-site  firm.  EPA  is" 
also  considering  applying  this  limitation 
on  tax  benefits  only  to  single-facility 
MP&M  finns.  The  Agency  seeks 
comments  on  this  issue. 

D.  Updating  Survey  Data  to  Current 
Dollars 

For  the  proposed  rule  analysis,  EPA 
used  the  Producers  Price  Index  (PPI)  for 
all  industrial  goods  to  update  Phase  11 
MP&M  survey  data  to  1996  values. 
Since  that  analysis  was  completed,  EPA 
has  compiled  sector-specific  PPI  values 
and  intMids  to  use  these  values  to 
update  the  survey  data  for  the  final  rule 
analysis.  The  analyses  presented  in 
section  VII.A.3  of  today's  document 
include  the  use  of  sector-specific  price 
indexes.  Detailed  information  on  the 
methods  used  to  calculated  sector- 
specific  PPIs  and  the  results  are 
provided  in  section  17.5.2,  DCN  35460, 
of  the  public  record. 

E.  Adjusting  Abnormally  High  Labor 
Cost  Estimates 

Since  proposal  EPA  foimd  that  the 
per-employee  labor  costs  for  certain 
privately  held  facilities  are  materially 
higher  than  the  average  over  all  facilities 


in  the  same  subcategory.  Labor  costs  for 
these  facilities  thus  appear  to  be 
overstated  and  include  "excess  owner 
compensation"  that,  under  a  more 
precise  accounting  regime,  would  be 
recorded  as  facility  profit.  Including  the 
excess  owner  compensation  in  the  labor 
cost  accoimt  reduces  the  apparent 
profitability  of  these  facilities  and 
increases  the  likelihood  that  they  will 
fail  the  post-compliance  closure  test  (if 
they  passed  the  baseline  closure  test). 
To  illustrate,  one  facility,  a  Job  Shop, 
reported  per  employee  labor  cost  of 
$71,000  that  is  nearly  triple  the  average 
of  other  facilities  in  this  industrial 
sector  and  its  labor  costs  as  a  percent  of 
reported  total  operating  costs  are  also 
extremely  high.  This  per-employee  level 
of  labor  costs  indicates  that  the  owner 
of  the  facility  may  have  reported  the 
business'  net  income  in  compensation 
expense  (i.e.,  as  compensation  to  the 
owner  that  exceeds  the  fair  market  value 
of  management  services)  instead  of 
facility  profit. 

The  Agency  found  that  about  two 
percent  of  the  sample  facilities  report 
abnormally  high  labor  costs.  To  estimate 
more  accurately  the  profits  for  facilities 
that  appear  to  overstate  their  labor  cost, 
the  Agency  is  considering  adjusting 
reported  facility  labor  costs  based  on 
Economic  Census  data.  This  adjustment 
involves  the  following  steps.  First,  the 
Agency  estimated  average  per-employee 
labor  cost  by  establishment  size  for  the 
MP&M  sectors  based  on  Economic 
Census  data.  Second,  EPA  identified 
facilities  reporting  per  employee  labor 
costs  in  excess  of  1.5  times  the  average 
per  employee  labor  cost,  estimated  for 
facilities  in  that  sector  and  of  that 
establishment  size.  For  facilities  with 
per-employee  costs  exceeding  the  1.5- 
multiple-of-average  threshold,  the 
Agency  revised  the  calculation  of 
facility  net  present  value  based  on  the 
adjusted  labor  costs  and  used  the 
revised  facility  value  in  the  facility 
closure  test.  For  the  analyses  presented 
in  section  VII.A.3  of  today's  document, 
EPA  has  incorporated  these  changes  • 
into  the  methodology.  Section  17.5.3, 
DCN  35470,  of  the  public  record 
summarizes  average  per  employee  labor 
cost  by  establishment  size  for  the  MP&M 
sectors  based  on  Economic  Census  data. 
EPA  solicits  comment  on  this  approach 
and  on  the  extent  to  which  "excess 
owner  compensation"  occurs  within 
various  MP&M  sectors. 

F.  New  Information  on  POTW 
Administrative  Costs 

EPA  received  comments  regarding  the 
use  of  EPA's  1997  POTW  survey. 
Commenters  stated  that  EPA 
underestimated  the  administration  costs 
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o  POTWs  to  implement  this  rule. 
Commenters  provided  new  information 
on  POTW  characteristics  which  EPA 
will  use  to  refine  its  analysis  of  POTW 
administrative  costs  and  benefits  for  the 
final  rule.  The  Association  of 
Metropolitan  Sewage  Agencies  (AMSA) 
conducted  a  survey  of  the  150  POTWs 
included  in  EPA's  1997  POTW  siurey. 
Responses  to  the  AMSA  survey  were 
received  from  70  sewerage  authorities 
representing  177  POTWs.  The  177 
POTWs  responded  to  the  AMSA  survey 
correspond  to  77  POTWs  included  in 
the  EPA  survey.  In  addition,  the  North 
Carolina  Pretreatment  Consortium 
conducted  a  survey  of  POTWs  in  that 
state.  EPA  is  evaluating  the  results  of 
these  surveys,  and  will  use  the  results 
as  appropriate  to  verify  and  supplement 
information  fi-om  the  previous  MP&M 
POTW  survey  on  loadings,  niunber  of 
MP&M  facilities  served,  and 
administrative  costs.  The  AMSA  and 
North  Carolina  Pretreatment  Consortium 
surveys  can  be  found  in  section  17.6  of 
the  public  record. 

G.  Human  Health  Benefits  From 
Reduced  Exposure  to  Lead 

For  the  proposed  rule  analysis,  EPA 
assessed  benefits  of  reduced  lead 
exposure  from  consiunption  of 
contaminated  fish  tissue  to  three 
population  groups:  (1)  Preschool  age 
children,  (2)  pregnant  women,  and  (3) 
adult  men  and  women.  The  quantified 
health  effects  in  children  included 
neurological  effects  to  preschool 
children  and  neonatal  mortality.  The 
quantified  health  effects  in  adults  all 
related  to  lead's  affect  on  blood  pressure 
(BP)  and  included  incidence  of 
hypertension  in  adult  men.  initial  non- 
fatal coronary  heart  disease  (CHD),  non- 
fatal strokes  (cerebrovascular  accidents 
(CBA)  and  atherothrombotic  brain 
infarctions  (BI)),  and  premature 
mortality. 

The  health  effect  quantified  for  the 
proposed  rule  presented  only  a  portion 
of  the  spectrum  of  adverse  health  effects 
potentially  caused  by  exposure  to  lead, 
even  at  relatively  low  doses.  Health 
effects  related  to  lead  that  were  not 
valued  in  the  benefits  calculations  of  the 
proposal  include  cancer,  cognitive  and 
behavioral  effects  in  older  children  and 
adults,  infertility  in  men  and  women, 
decreased  physical  growth  in  children, 
hematological  and  kidney  effects,  and 
peripheral  nervous  system  effects.  EPA 
continues  to  evaluate  the  available 
information  to  determine  whether  there 
is  sufficient  data  to  support  a  dose- 
response  function  for  one  or  more  of 
these  additional  lead  effects  on  human 
health. 


Since  the  proposed  rule  analysis  was 
completed.  EPA  analyzed  the  data 
available  on  the  carcinogenic  effects  of 
lead.  EPA  classified  lead  as  a  B2- 
probable  human  carcinogen  based  on 
"sufficient"  animal  evidence  in  its 
evaluation  in  1989  and  reported  its 
findings  in  the  IRIS  file  (IRIS  2002;  see 
section  17.7.7.  DCN  35740).  Kidney 
tumors  linked  to  lead  exposure  were  the 
most  common  tumor  type  reported  at 
statistically  significant  levels  by  EPA. 
EPA  examined  the  supporting  evidence 
for  lead  carcinogeneity  (e.g.,  animal 
assays  and  human  epidemiological 
studies)  and  calculated  a  cancer  potency 
value  for  lead.  This  value  can  be  used 
when  evaluating  oral  exposure  to  lead 
associated  with  consiunption  of 
contaminated  food.  EPA  obtained  the 
cancer  potency  value  based  on  a  study 
by  the  California  Air  Resources  Board 
(CARB.  1997),  which  is  supported  by 
EPA  in  its  IRIS  file.  The  estimated 
cancer  potency  value  for  lead  is 
8.5x10  '  1  (mg/kg/day)  -  ' .  A  discussion  of 
derivation  of  the  lead  cancer  potency 
factor  by  the  CARB  appears  in  section 
17.7.7,  DCN  35740.  of  the  public  record. 
Based  on  the  cancer  potency  factor  of 
8.5x10    ^  (mg/kg/day)    '  the  regulatory 
options  presented  in  the  NODA  would 
reduce  the  niunber  of  cancer  cases 
associated  with  exposure  to  lead  by 
0.009  cases  and  result  in  annual 
monetized  benefits  of  $0.06  million 
(1999$). 

EPA  also  revised  the  analysis  of 
neurological  effects  in  preschool  age 
children.  Avoided  neurological  and 
cognitive  damages  from  reduced 
exposure  to  lead  are  expressed  as 
changes  in  overall  IQ  levels,  including 
reduced  incidence  of  extremely  low  IQ 
scores  (<70,  or  two  standard  deviations 
below  the  mean),  and  reduced  incidence 
of  blood  lead  levels  above  20  mg/dL. 
The  analysis  of  neurological  effects  in 
children  relies  on  blood  lead 
concentrations  as  a  biomarher  of  lead 
exposure  and  a  dose-response 
relationship  between  blood  lead  level 
and  IQ  decrements  determined  by 
Schwartz  (Schwartz,  1994).  For  this 
rulemaking,  we  are  using  EPA's 
Integrated  Exposure,  Uptake,  and 
Biokinetics  (lEUBK)  Model  for  Lead  in 
Children  to  obtain  both  baseline  and 
post-compliance  distribution  of  blood 
levels  in  the  population  of  exposed 
children.  In  estimating  blood  lead  levels 
in  the  population  of  exposed  children 
for  the  proposed  rule  analysis.  EPA 
assumed  that  children  are  most 
sensitive  to  lead  exposure  up  to  age  7 
(i.e.,  through  age  6  or  from  0  to  72 
months)  and  that  infants  are  introduced 
to  fish  at  11  months.  EPA  revised  these 


assumptions  for  the  NODA  analysis 
based  on  recommendations  from  Dr. 
Mark  Maddaloni,  member  of  the  EPA 
technical  review  workgroup  for  lead 
(see  section  17.7.7,  DCN  35741).  First, 
for  the  final  rule  analysis,  the  Agency  is 
considering  a  revised  assumption  that 
children  are  at  risk  from  exposure  to 
lead  from  0  to  84  months.  Second,  since 
the  proposed  rule  analysis,  the  Agency 
reviewed  recommendations  on  infants' 
diets  and  found  that  children  may  be 
introduced  to  fish  earlier  than  1 1 
months.  Various  child  care 
organizations,  including  the  National 
Network  for  Child  Care  (http:// 
www.nncc.org),  recommend  introducing 
infants  to  fish  between  6  and  12  months 
(see  section  17.7.7,  DCN  35742). 
Children  from  recreational  and,  in 
particular,  subsistence  fishing  families 
may  therefore  start  eating  fish  at  an  age 
earlier  than  11  months.  EPA  is 
considering  using  the  assumption  for 
the  final  rule  analysis  that  children  of 
recreational  and  subsistence  anglers  are 
introduced  to  fish  at  9  months.  Finally 
for  the  proposed  rule  analysis,  the 
Agency  assumed  that  the  bioavailability 
of  lead  in  food  is  three  percent.  EPA 
based  this  assumption  on 
recommendations  made  for  the  analysis 
of  adult  health  effects  (see  section 
17.7.7,  DCN  35743).  Using  the 
bioavailability  factor  developed  for 
adults  in  the  analysis  of  children's 
health  effects  was  incorrect  because  lead 
absorption  rates  are  different  in  children 
and  adults.  As  a  result  of  this  error,  the 
estimated  benefits  from  reduced 
exposure  to  lead  were  biased  downward 
(see  section  VII).  EPA  is  considering  the 
use  of  the  standard  lEUBK  assumption 
regarding  lead  bioavailability  in  food  for 
the  final  rule  analysis.  According  to  the 
standard  lEUBK  assumptions,  the 
bioavailability  factor  used  in  calculating 
blood  lead  levels  in  the  population  of 
exposed  children  changes  from  0.03  to 
0.5  for  the  NODA  analysis.  EPA  is 
soliciting  comment  on  the 
appropriateness  of  using  the  revised 
assumptions  in  the  analysis  of 
neurological  effects  in  preschool  age 
children. 

H.  Ohio  Case  Study 

For  the  proposed  rule,  EPA  conducted 
an  original  travel  cost  study  in  the  State 
of  Ohio,  using  the  National  Recreational 
Demand  Survey  (NDS)  and  a  Random 
Utility  Model  (RUM)  of  recreational 
behavior,  to  estimate  the  changes  in 
consumer  valuation  of  water  resources 
that  would  result  from  improvements  in 
water  quality.  The  case  study 
supplements  the  national  level  analysis 
performed  for  the  proposed  MP&M 
regulation  analysis  by  using  additional 
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data  on  MP&M  facilities.  non-MP&M 
dischargers,  and  the  baseline  water 
quality  in  Ohio  and  methods  to 
determine  MP&M  pollutant  discharges 
from  both  MP&M  facilities  and  other 
sources,  and  by  estimating  a  state- 
specific  model  of  recreational  behavior 
for  four  water-based  recreation  activities 
(including  fishing,  boating,  swimming, 
and  wildlife  viewing).  The  RUM  used  in 
the  analysis  estimates  the  effects  of  the 
specific  water  quality  characteristics 
analyzed  for  the  proposed  MP&M 
regulation  (i.e.,  the  presence  of  ambient 
water  quality  criteria  (AWQC) 
exceedances  and  concentrations  of  the 
nonconventional  nutrient  Total  Kjeldahl 
Nitrogen.)  The  direct  link  between  the 
water  quality  characteristics  analyzed 
for  the  rule  and  the  characteristics 
valued  in  the  RUM  analysis  aimed  at 
reducing  uncertainty  in  benefit 
estimates  and  to  make  the  analysis  of 
recreational  benefits  more  robust. 
Chapter  21  of  the  proposed  rule  EEBA 
presents  this  study  in  detail. 

After  the  proposal,  EPA  submitted  its 
RUM  analysis  for  an  official  peer  review 
using  EPA's  official  peer  review  process. 
To  review  the  analysis.  EPA's  contractor 
selected  four  well-respected  resource 
economists  with  extensive  experience  in 
developing  RUM  models  for  valuing  the 
effects  of  improving  environmental 
quality  on  recreational  decisions  as 
shown  by  their  publication  in  the 
Journal  of  Environmental  Economics 
and  Management,  Land  Economics,  and 
the  American  Journal  of  Agricultxual 
Economics  or  related  journals.  These 
individuals  are  (listed  in  alphabetical 
order): 

•  Dr.  Michael  W.  Hanemann, 
Chancellor's  Professor,  Department  of 
Agricultural  and  Resource  Economics, 
and  Goldman  School  of  Public  Policy, 
University  of  California; 

•  Dr.  Daniel  Hellerstein.  USDA/ERS; 

•  Dr.  John  B.  Loomis.  Professor, 
Department  of  Agricultural  and 
Resource  Economics,  Colorado  State 
University,  CO;  and 

•  Dr.  I.  E.  Strand  Jr.,  Professor 
Department  of  Agricultural  emd 
Resource  Economics,  University  of 
Maryland,  College  Park,  MD. 

The  peer  review  concluded  that  EPA 
had  done  a  competent  job,  especially 
given  that  the  available  data  and  that  the 
methodology  of  the  linked  trip  and 
RUM  model  is  "nearly  the  state  of  the 
art  for  the  problem  of  estimating 
recreational  benefits"  (J.  Loomis,  2001; 
see  DCN  35660).  The  reviewers  also 
noted  that  EPA  was  quite  conservative 
in  its  analysis  and  may  have 
imderstated  the  recreation  benefits  of 
the  environmental  improvements  due  to 
the  omission  of  multiple-day  trips.  As 


requested  by  the  Agency,  peer  reviewers 
provided  suggestions  for  further 
improvements  in  the  analysis.  Since  the 
proposed  rule  analysis,  the  Agency 
made  changes  to  the  Ohio  model  and 
conducted  additional  sensitivity 
analyses  suggested  by  the  reviewers. 
The  peer  review  report  appears  in 
section  17.7.3.  DCN  35660,  of  the  public 
record.  EPA's  response  to  peer 
reviewers'  comments  along  with  the 
revised  model  appears  in  section  17.7.3, 
DCN  35661,  of  the  public  record. 

/.  Recreational  Benefits 

For  the  proposed  rule  national 
analysis,  EPA  assessed  recreational  and 
non-use  benefits  from  reduced  effluent 
discharges  and  improved  habitats  or 
ecosystems  for  three  water-based 
recreation  activities:  (1)  Recreational 
fishing,  (2)  recreational  boating,  and  (3) 
wildlife  viewing.  EPA  used  the  National 
Demand  Study  data  to  estimate  the 
number  of  person-days  of  boating  and 
wildlife  viewing  in  counties  affected  by 
MP&M  discharges.  EPA  used  county 
level  fishing  license  data  to  estimate  the 
number  of  recreational  fishermen. 

When  estimating  the  percentage  of 
state  populations  participating  in 
recreational  boating  and  wildlife 
viewing  for  the  proposed  rule,  EPA 
considered  only  those  persons  who 
made  single-day  trips  during  the  period 
specified  in  the  survey.  Accordingly, 
when  estimating  the  average  number  of 
recreation  days  per  person  per  year  for 
each  activity,  EPA  used  the  survey 
responses  of  only  those  individuals 
whose  last  trip  for  the  activity  was  a 
single-day  trip.  EPA  excluded  multiple- 
day  trips  from  the  proposed  rule 
analysis  because  these  trips  generally 
involve  longer  travel  distances  from  a 
participant's  home.  In  effect,  EPA 
assumed  that  participants  would  be  less 
aware  of  reductions  in  concentrations  of 
MP&M  pollutants  in  these  farther- 
located  water  bodies. 

Since  completion  of  the  proposed 
rule,  EPA  has  revised  its  methodology 
for  estimating  person-days  of 
recreational  boating  and  wildlife 
viewing.  EPA  no  longer  restricts  its 
analysis  to  single-day  activities;  instead, 
it  considers  all  participants  who  took  a 
single-  or  multiple-day  trip  close  to  their 
home.  EPA  made  this  change  in 
response  to  peer  reviewers'  comments 
on  the  Ohio  case  study  analysis.  The 
peer  review  report  appears  in  section 
17.7.3,  DCN  35660.  of  the  public  record. 
The  revised  analysis  includes  multiple- 
day  trips  that  were  within  120  miles 
one-way  from  a  participant's  home.  The 
Agency  concluded  that  participants  will 
be  sufficiently  aware  of  improvements 
in  the  water  quality  of  water  bodies 


located  within  this  distance  to  justify 
their  inclusion  in  the  benefits  analysis 
for  the  final  MP&M  rule.  EPA  included 
multiple-day  trips  for  an  activity  for 
only  those  participants  whose  last  trip 
was  within  120  miles  one-way  frtim 
their  homes.  EPA  assumes  that  other 
multiple-day  trips  taken  earlier  in  the 
year  by  these  participants  for  the  same 
activity  were  also  within  the  120-mile 
threshold  and  includes  these  trip  days 
in  the  benefits  analysis.  For  participants 
whose  last  multiple-day  trip  for  an 
activity  took  them  more  than  120  miles 
from  their  homes.  EPA  assumes  that  all 
their  prior  multiple-day  trips  for  this 
activity  were  also  more  than  1 20  miles 
from  their  homes  and  thus  excludes 
them  bom  the  benefits  analysis. 
Excluding  from  the  analysis  those 
recreational  users  who  take  multiple 
day  trips  farther  than  120  miles  from 
their  homes  may  underestimate  the  total 
number  of  recreational  users  benefitting 
bom  water  quality  improvements  if  a 
site  is  a  nationally  important 
recreational  area  [e.g..  Great  Lakes). 
However,  the  analysis  could  overstate 
the  total  number  of  recreational  users  by 
including  all  multiple  day  trips  taken  by 
residents  of  the  counties  affected  by 
MP&M  discharges  because  some  of  these 
trips  can  be  taken  to  remote 
destinations. 

The  methodology  revisions  have 
increased  the  national  estimates  for  total 
person-days  of  recreational  boating  and 
wildlife  viewing.  For  reference 
purposes,  an  ansdysis  of  various 
characteristics  of  the  National  Demand 
Study  data  appears  in  section  17.7.4, 
DCN  35680.  of  the  public  record. 

EPA  solicits  comment  on  the 
appropriateness  of  including 
recreational  users  who  took  multiple 
day  trips  in  the  vicinity  of  their  home 
to  assess  the  total  number  of 
recreational  users  benefitting  from  water 
quality  changes  associated  with  the 
MP&M  rule. 

/.  POTW  Characteristics 

For  the  proposed  rule  analysis.  EPA 
obtained  information  on  characteristics 
of  POTWs  receiving  discharges  from  the 
sample  MP&M  facilities  from  the  EPA's 
Permit  Compliance  System  (PCS) 
database.  POTW  characteristics  that 
serve  as  input  data  into  the 
environmental  assessment  analyses 
include  POTW  flow,  location,  and  the 
receiving  water  body  name  and 
identification  number.  The  PCS 
database,  however,  does  not  often 
provide  POTW  flow  information  if  a 
POTW  is  classified  as  a  minor 
discharger  (i.e.,  if  a  POTW  discharges 
less  than  two  million  gallons  of 
wastewater  per  day).  For  the  proposed 
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rule  analysis,  EPA  set  the  POTW  flow 
rate  equal  to  the  arithmetic  mean  flow 
among  POTWs  associated  with  the 
sample  MP&M  facilities  in  the  absence 
of  data  on  POTW  flow  rates  in  PCS.  The 
estimated  arithmetic  mean  flow  for 
POTWs  associated  with  the  sample 
VIP&M  facilities  for  which  flow 
information  is  provided  in  the  PCS 
database  is  61.4  million  gallons  per  day 
!MGD).  In  response  to  comments 
received  on  the  environmental 
assessment  analysis.  EPA  has  revised  its 
approach  to  assigning  a  POTW  flow 
lvalue  in  the  absence  of  data  on  POTW 
■  flow  in  PCS.  Because  all  POTWs 
receiving  discharges  from  the  sample 
MP&M  facilities  for  which  flow  data  are 
not  available  in  the  PCS  databases  are 
classified  as  minor  dischargers  in  the 
PCS  database.  EPA  calculated  an 
arithmetic  mean  flow  for  minor  POTWs 
for  which  either  actual  or  design  flow 
information  is  available.  The  estimated 
mean  flow  for  POTWs  that  are  classified 
as  minor  dischargers  is  1  MGD.  EPA 
will  use  this  estimate  for  all  POTWs  that 
receive  discharges  from  the  sample 
MP&M  facilities  in  the  absence  of  flow 
data  in  PCS.  Results  of  the  POTW  flow 
analysis  are  provided  in  section  17.6.2, 
DCN  35553,  of  the  public  record. 

K.  Drinking  Water  Intakes 

EPA  revised  the  database  of  drinking 
water  intakes  that  it  uses  for  estimating 
human  health  effects  associated  with 
consimiption  of  contaminated  drinking 
water.  The  proposed  rule  used  drinking 
water  intakes  data  derived  from  EPA's 
software  BASINS  1.0,  which  was 
released  in  May  1996.  For  the  NOD  A 
analysis,  EPA  replaced  the  older 
BASINS  1.0  data  with  information  on 
drinking  water  intakes  from  the  Safe 
Drinking  Water  Information  System 
(SDWIS).  SDWIS  is  being  updated  on  a 
continuous  basis  and  provides  the  most 
comprehensive  and  up-to-date 
information  on  drinking  water  intake 
structures,  including  latitude/longitude 
data  juid  the  number  of  individuals 
served  by  a  given  drinking  water 
system.  This  resulted  in  the  reduction  of 
the  total  number  of  drinking  water 
supply  systems  from  6,603  facilities  to 
6,048  facilities.  However,  correcting  the 
latitude/longitude  information  for 
drinking  water  intakes  changed  the 
receiving  reach  and  the  nimiber  of 
households  served  by  each  drinking 
water  intake  based  on  the  data  provided 
in  SDWIS.  These  changes  resulted  in  a 
significant  increase  of  the  total  number 
of  individuals  served  by  some  public 
water  supply  systems  located 
downstream  from  MP&M  facilities.  EPA 
presents  the  number  of  individuals 
served  by  public  water  supply  systems 


affected  by  MP&M  dischargers  by  reach 
ID  in  section  17.7.7,  DCN  35744,  of  the 
public  record. 

L  Extrapolation  of  Sample-Based 
Results  to  the  National  Level 

As  discussed  in  the  Executive 
Summary  of  the  proposal  EEBA.  EPA 
historically  extrapolates  baseline 
conditions,  costs,  economic  impacts, 
and  benefits  associated  with  sample 
facilities  to  the  total  industry  population 
using  sample  facility  weights.  The 
weights  are  derived  as  part  of  the 
stratification  process  involved  in 
developing  the  questionnaire.  The 
sample  weights  are  based  on  the 
stratification  of  the  facility  population 
using  known  variables  such  as  facility 
size  and  SIC  code  or  industry  sector. 
Due  to  the  lack  of  data  on  non-facility 
characteristic  variables  [e.g.,  receiving 
water  body  type  and  size  and  size  of  the 
affected  population),  stratification 
generally  does  not  reflect  variables 
related  to  these  characteristics,  even 
though  they  may  influence  the 
occurrence  and  magnitude  of  the 
expected  benefits.  The  national-level 
analysis  therefore  assxmies  that  facifities 
represented  by  the  sample  facility  not 
only  have  the  same  technical  and 
economic/financial  characteristics  but 
also  have  the  same  benefit 
characteristics.  These  assumptions  may 
introduce  a  larger  than  desired 
uncertainty  in  both  economic  impact 
and  benefits  analyses  and  even  cause 
anomalies  in  the  results. 

As  discussed  in  the  proposal  (66  FR 
536).  the  Agency  is  cvurently  working 
on  alternative  methods  to  extrapolate 
the  MP&M  facility  sample  to  address 
this  issue,  and  expects  to  complete  this 
effort  as  part  of  the  analysis  for  the  final 
regulation. 

One  method  to  extrapolate  benefits  to 
the  national  level  is  to  use  post- 
stratification.  Post-stratification  would 
require  classifying  all  sample  facilities 
into  several  classes  or  groups  called 
secondary  strata.  It,  for  example, 
occurrence  or  the  size  of  benefits  differs 
markedly  among  facilities  discharging  to 
different  water  body  types  or  sizes,  then 
post-stratification  of  the  MP&M  sample 
using  such  strata  would  be  helpful  in 
improving  the  precision  of  benefits 
estimates.  The  Agency  identified 
secondary  strata  and  determined  the 
impacts  of  those  characteristics  on  both 
benefit  occurrence  and  magnitude.  EPA 
identified  the  following  secondary 
strata:  water  body  type  (i.e.,  bay.  ocean. 
Great  Lakes,  lakes,  and  streams),  water 
body  size  (as  defined  by  reach  flow), 
and  population  size  in  the  vicinity  of 
the  affected  reach.  This  analysis  was 
performed  based  on  the  input  data  used 


for  the  proposed  rule  analyses  because 
new  loading  estimates  were  not 
available  at  the  time  when  this  analysis 
was  performed.  A  summary  of  this 
analysis  appears  in  section  17.7.5,  DCN 
35700,  of  the  public  record.  EPA  is 
seeking  comment  on  the 
appropriateness  of  using  the  listed 
secondary  strata  such  as  water  body 
type,  stream  flow,  and  population  size 
in  post-stratifying  of  the  MP&M  sample. 

EPA  is  also  considering  use  of  the 
Ohio  case  study  results  to  develop  an 
alternative  estimate  of  the  monetary 
value  of  national  benefits.  Specifically, 
the  Agency  is  considering  making  a 
national  extrapolation  of  the  Ohio  case 
study  results,  based  on  two  key  factors 
that  affect  the  occurrence  and 
magnitude  of  benefits:  (1)  The  estimated 
change  in  the  MP&M  pollutant  loadings; 
and  (2)  the  level  of  recreational 
activities  on  the  reaches  affected  by 
MP&M  discharges.  The  first  factor— the 
estimated  change  in  total  pollutant 
loadings  (measured  as  toxic  pounds 
removed)— reflects  the  potential  for 
improvements  in  surface  water  quality. 
Note  that  changes  in  total  pollutant 
loadings  can  be  also  measured  as  total 
suspended  soUds  (TSS)  or  chemical 
oxygen  demand  (COD)  removed.  The 
three  different  measures  can  be  used  to 
develop  a  range  of  benefit  estimates. 
The  second  factor — ^the  level  of 
recreational  activity  in  the  relevant 
geographic  areas  (i.e.,  counties  where 
MP&M  facilities  are  located) — reflects 
the  degree  to  which  there  is  a  demand 
by  local  residents  to  use  water  resources 
that  are  likely  to  be  affected  by  MP&M 
discharges.  Another  important  factor 
that  impacts  the  magnitude  of  benefits 
is  the  type  and  significance  of  water 
resources  affected  hy  MP&M 
dischargers.  The  State  of  Ohio  includes 
a  wide  variety  of  water  body  types 
affected  by  MP&M  dischargers, 
including  freshwater  streams,  large 
rivers,  and  the  Lake  Erie.  Therefore  the 
estimated  state  level  benefits  may  be 
representative  of  benefits  associated 
with  the  majority  of  water  bodies  types 
affected  by  MP&M  discharges.  The  two 
variables  can  be  used  to  develop  a  range 
of  national  level  benefits  based  on  the 
Ohio  study  results. 

The  first  step  in  applying  this 
alternative  extrapolation  method  is  to 
develop  a  measure  of  benefits  per  toxic 
pounds  removed.  This  measure  can  be 
developed  by  simply  dividing  the  state- 
level  benefit  estimates  by  the  total 
number  of  toxic  pounds  removed  in  the 
state  of  Ohio  ($  per  toxic  pound 
removed).  Both  values  are  readily 
available  from  the  Ohio  case  study. 
Multiplying  the  estimated  per  toxic 
pound  values  by  the  total  number  of 
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toxic  pounds  removed  extrapolates  the 
state  level  benefits  to  the  national  level. 
EPA  was  unable  to  apply  this 
methodology  to  estimating  national 
benefits  for  the  NODA  option  because 
new  pollutant  loading  estimates  have 
not  been  estimated  for  the  MP&M 
facilities  that  completed  the  Ohio  case 
study  questionnaire. 

The  second  factor,  the  number  of 
recreational  angling,  boating,  and 
wildlife  viewing  days,  can  be  used  to 
scale  up  or  down  the  national  level 
estimates  developed  based  on  the  total 
niunber  of  toxic  pounds  removed.  The 
appropriate  adjustment  factor  is  the 
ratio  of  the  niunber  of  recreational  users 
per  reach  mile  at  the  national  level  to 
the  number  of  recreational  users  per 
teach  mile  in  Ohio.  Accounting  for 
differences  between  Ohio  and  the  nation 
in  recreational  intensity  is  necessary 
because  the  total  user  value  of  water 

auality  improvements  is  a  function  of 
le  number  of  users  associated  with  a 
particular  reach.  EPA  will  also  examine 
recreation  valuation  literatiu-e  to 
determine  whether  willingness  to  pay 
(WTP)  for  water  quality  improvements 
in  Ohio  is  likely  to  be  different 
compared  to  other  states.  If  necessary, 
EPA  will  develop  adjustment  factors  to 
reflect  variations  in  die  WTP  values  in 
different  states  or  regions. 

This  alternative  extrapolation  method 
can  be  used  to  determine  state-level 
benefits  in  addition  to  the  total  national 
benefits.  First,  the  state  level  analysis 
would  first  estimate  the  state-level 
number  of  toxic  pounds  removed  by 
apportioning  the  national  estimate  of 
toxic  poimds  removed  to  each  state 
based  on  the  level  of  MP&M  business 
activity  in  a  given  state  [e.g.,  total 
revenues  associated  with  MP&M  sectors 
in  a  given  state).  Multipl)dng  the 
estimated  per  toxic  pound  benefits  by 
the  total  number  of  toxic  poimds 
removed  in  a  given  state  yields  the 
estimate  of  state-level  benefits.  The 
estimated  state  level  benefits  can  be 
adjusted  up  or  down  based  on  the  level 
of  recreational  activity  per  reach  mile  in 
a  given  state  compared  to  the  level  of 
recreational  activity  in  Ohio.  The  state- 
based  approach  would  produce  more 
precise  results  than  a  national  analysis 
because  some  states  may  have  fewer 
MP&M  facilities  and  a  large  number  of 
water  bodies  suitable  for  recreation, 
while  other  states  may  have  a  relatively 
large  number  of  MP&M  facilities  and 
fewer  water  bodies  suitable  for 
recreation. 

EPA  solicits  comment  on  the 
appropriateness  of  using  the  alternative 
approach  to  assess  the  national  level 
benefits,  based  on  extrapolating  the 
Ohio  case  study  results. 


VI.  Consideration  of  Preliminary 
Revised  Limitations  and  Standards 

This  section  describes  how  EPA 
developed  limitations  and  standards 
presented  in  Section  VIII  of  today's 
document.  The  first  subsection,  VI.A,, 
discusses  the  limitations  and  standards; 
EPA's  evaluation  of  the  achievability  of 
these  limitations  and  standards;  and  its 
evaluation  of  factors  that  commenters 
suggested  would  influence  the  values 
EPA  calculated  for  the  long-term 
averages.  The  second  subsection,  VI.B. 
describes  EPA's  consideration  of 
alternatives  to  the  limitations  and 
standards  for  the  total  organic  pollutants 
(TOP)  parameter.  The  third  subsection, 
Vl.C,  describes  minor  revisions  to  the 
statistical  methodologies  that  EPA  is 
considering  in  developing  numerical 
limitations  and  standards  for  the  MP&M 
industry.  For  the  most  part,  these 
revisions  are  consistent  with  the 
methodology  used  in  recent  effluent 
limitations  guidelines  rulemakings  for 
other  industries. 

This  section  uses  slightly  different 
terminology  from  that  used  in  the 
statistical  support  document  and  the 
technical  development  document  (TDD) 
for  the  proposal.  Rather  than  using  the 
term  "facility-specific"  for  long-term 
averages  and  variability  factors 
calculated  using  each  episode  data  set, 
this  section  refers  to  these  as  "episode 
long-term  averages"  and  "episode 
variability  factors."  As  explained  in 
section  Vl.C,  in  developing  the  long- 
term  averages  and  variability  factors, 
EPA  may  have  used  data  from  more 
than  one  episode  at  a  particular  facility. 
In  these  cases.  EPA  has  calculated 
separate  values  for  each  episode.  EPA 
also  has  changed  the  terms  "pollutant- 
specific  long-term  average"  and 
"pollutant-specific  variability  factor"  to 
"option  long-term  average"  and  "option 
variability  factor"  to  refer  to  estimates 
for  long-term  averages  and  variability 
factors  for  each  pollutant  in  an  option 
for  a  subcategory. 

In  section  VIII  of  today's  document, 
EPA  is  presenting  limitations  and 
standards  in  units  of  concentration  (i.e.. 
milligrams  per  liter)  for  all  subcategories 
except  ste^l  forming  and  finishing 
(SFF).  For  this  subcategory,  EPA  has 
expressed  the  limitations  and  standards 
as  lb/1000  lb  (pounds  per  1000  pounds 
of  production).  To  obtain  these 
production-normalized  values,  EPA 
used  the  concentration-based 
limitations  and  standards  in  section 
Vin,  the  production  values  in  Table  14- 
7  of  the  proposal  TDD,  and  the 
appropriate  conversion  factor  as 
described  in  the  proposal  statistical 
support  document.  However,  in  its 


evaluations  described  in  this  section  VI, 
EPA  used  the  concentration-based  long- 
term  averages,  variability  factors,  and 
limitations  and  standards  for  all 
subcategories,  including  the  SFF 
subcategory.  The  discussion  in  this 
Section  would  not  be  altered  if  EPA  had 
used  production-normalized  data  rather 
than  die  concentration  data  in  its 
evaluations  of  the  SFF  subcategory  data. 

Section  19  of  the  record  section 
contains  the  documents  for  the  DCNs 
cited  in  this  section  of  the  NODA.  In 
addition  to  the  hardcopy  versioil  of  each 
document,  DCN  36092  in  section  19.4 
contains  the  electronic  files  for  the 
public  version  of  those  documents. 

A.  Preliminary  Revised  Limitations  and 
Standards ' 

In  developing  the  proposed 
limitations  and  standards,  EPA  used 
only  data  from  EPA  sampling  episodes. 
Commenters  on  the  proposal  asserted 
that  facilities  that  were  currently 
operating  the  BAT  model  technology 
could  not  achieve  the  levels  mandated 
by  the  proposed  limitations  and 
standards  for  certain  subcategories.  This 
section  describes  the  approach  that  EPA 
is  considering  to  address  this  issue  in 
the  final  rule.  This  section  also 
describes  EPA's  evaluation  of  factors 
that  commenters  suggested  would 
influence  the  values  EPA  calculated  for 
the  option  long-term  averages. 

1.  Approach 

This  section  describes  the  revised 
limitations  and  standards  based  upon 
the  NODA  episodes  and  EPA's  approach 
for  determining  the  preliminary  revised 
limitations  and  standards  presented  in 
Section  VIII  of  today's  document.  In 
general,  the  preliminary  revised  daily 
maximum  limitations  and  standards 
shown  in  today's  document  are  the 
greater  (i.e..  less  stringent)  of  either  the 
revised  daily  maximum  limitations 
calculated  using  the  NODA  episodes  or 
the  daily  maximum  limitations 
previously  proposed.  (Section  VI.A.l.d 
describes  the  calculation  of  the  long- 
term  average  and  monthly  average 
limitations  and  standards.)  EPA  requests 
comment  on  this  approach  that  EPA  has 
used  to  develop  the  preliminary  revised 
limitations  and  standards  presented  in 
section  Vni  of  today's  document. 


'  In  this  section,  EPA  distinguishes  between  the 
numerical  limitations  and  standards  which  it 
proposed  in  January,  2001  ("proposed  limitations 
and  standards"),  the  numerical  limitations  and 
standards  calculated  using  the  NODA  episode  data 
base  ("revised  limitations  and  standards")  and  the 
numerical  limitations  and  standards  which,  for  a 
particular  pollutant,  represent  the  greater  of  the 
revised  limitations  and  standards  or  the  proposed 
limitations  and  standards  ("preliminary  revised 
limitations  and  standards"). 
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1.  Revised  Limitations  and  Standards 
[Based  on  NODA  Episodes) 

In  its  statistical  analyses  subsequent 
to  the  proposal,  EPA  used  a 
combination  of  the  data  from  the 
proposal,  additional  EPA  sampling  data, 
ind  industry  supplied  data.  The 
combined  episodes  are  referred  to  as 
'the  NODA  episodes"  in  this  Section 
[see  section  II  of  today's  document  for 
a  summary  of  the  more  than  70  new 
data  sets).  These  data  are  listed  in  DCN 
36000  in  section  19.1.  The  electronic 
version  (in  both  Excel  and  SAS  formats) 
is  provided  by  DCN  36091  in  section 
'9.6. 

In  today's  document,  EPA's  use  of  the 
term  "revised  limitations"  refers  to 
limitations  calculated  using  the  NODA 
episodes  and  the  modifications  to  the 
statistical  methodology  described  in 
section  Vl.C.  In  most  cases,  the  revised 
limitations  and  standards  were  lower 
than  those  in  the  proposal  {see  DCN 

36001,  section  19.1).  This  resuh  was 
contrary  to  comments  on  the  proposal 
that  had  asserted  that  the  values  of  the 
proposed  limitations  and  standards 
were  too  low  and  therefore  could  not  be 
achieved  by  facilities  currently 
operating  the  BAT  technology.  Instead, 
the  additional  data  submissions  from 
industry  generally  supported  the 
achievability  of  the  proposed  values. 
Because  of  industry's  concerns  about 
the  proposed  limitations  and  standards, 
EPA  performed  additional  evaluations 
on  the  revised  limitations  and 
standards. 

b.  EPA's  Evaluation  of  the  Revised 
Limitations  and  Standards 

EPA  compared  the  data  fi-om  the 
NODA  episodes  to  the  revised 
limitations  and  standards  (see  DCN 

36002,  section  19.1).  Although  the 
NODA  data  were  generally  supportive  of 
the  achievability  of  the  revised 
limitations  and  standards,  the 
evaluation  showed  that  some  facilities 
in  the  NODA  episodes  data  base  might 
have  difficulty  in  achieving  some  of  the 
revised  values.  Thus,  as  described  in  the 
next  section,  EPA  reevaluated  the 
proposed  limitations  and  standards  in 
terms  of  the  NODA  episodes.  The 
NODA  data  were  generally  supportive  of 
the  achievability  of  the  proposed 
limitations  and  standards. 

c.  Determination  of  Values  for 
Preliminary  Revised  Limitations  and 
Standards 

Based  upon  its  evaluations  of  the 
revised  and  proposed  limitations  and 
standards,  EPA  is  considering  selecting 
the  greater  of  the  proposed  value  and 
the  revised  value  as  the  limitation/ 


standard  in  the  final  rule  (see  section 
Vni  for  these  preliminary  revised 
limitations  and  standards).  In 
developing  these  preliminary  revised 
limitations.  EPA  first  compared  the  two 
values  of  the  proposed  and  revised  daily 
maximum  limitations  and  selected  the 
one  with  the  greater  value.  In  order  to 
have  a  single  long-term  average  basis  for 
the  limitations  and  standards  presented 
in  section  VIII  of  today  s  document,  EPA 
then  selected  the  long-term  average  and 
monthly  average  limitation 
corresponding  to  the  daily  maximum 
limitation/standard  that  had  been 
selected.  For  a  few  cases,  the  proposed 
and  revised  daily  maximum  limitations/ 
standards  had  the  same  value,  but  the 
proposed  and  revised  monthly  average 
limitations/standards  had  different 
values  [see  DCN  36050,  section  19.2).  In 
these  few  cases,  EPA  selected  the  greater 
value  of  the  proposed  and  revised 
monthly  average  limitation/standard 
and  the  corresponding  long-term 
average.  (The  Costs  &  Loadings  model 
used  long-term  averages  based  upon  the 
NODA  episodes  only,  not  the  greater  of 
the  two  proposed  and  revised  values.) 

The  term  'preliminary  revised 
limitations'  refers  to  the  limitations 
selected  as  a  result  of  these  comparisons 
and  the  following  exceptions. 

The  first  exception  to  using  the 
greater  of  the  two  values  is  for  the  case 
where  EPA  transferred  the  option  long- 
term  average  and/or  option  variability 
factors  in  order  to  calculate  the 
proposed  limitations  and  standards.  At 
proposal,  these  transfers  were  necessary 
because  data  were  unavailable  for  some 
pollutants  in  some  subcategories.  Rather 
than  retain  these  proposed  transfers, 
EPA  is  considering  an  approach  where 
the  final  limitations  and  standards 
would  be  based  upon  the  available  data 
and  only  using  the  data  transfers 
described  in  section  Vl.C. 

The  second  exception  to  using  the 
maximum  value  is  for  the  total  organic 
parameter  (TOP).  Here,  EPA  is 
considering  several  other  methods  as 
discussed  in  section  VI.B  and  has 
presented  the  results  from  one  of  these 
methods  as  the  preliminary  revised 
limitations  and  standards  for  TOP  in 
section  VIII  of  today's  document. 

2.  Assessment  of  Achievability 

In  order  to  be  responsive  to  the  many 
comments  about  the  achievability  of  its 
proposed  limitations  and  standards  for 
certain  subcategories,  EPA  evaluated  the 
preliminary  revised  limitations.  As 
explained  in  the  following  sections,  in 
evaluating  the  preliminary  revised 
limitations  and  standards  in  this  NODA, 
EPA  compared  those  preliminary 
revised  values  to  the  effluent  data  from 


the  model  technology,  effluent  from 
more  sophisticated  technologies 
('BAT+'j,  and  the  data  excluded  because 
information  about  influent  levels  were 
unavailable  (as  explained  in  section 
Vl.C. 6).  EPA  performed  this  comparison 
for  all  subcategories  and  pollutants 
(except  TOP),  not  just  those 
corresponding  to  specific  comments. 

a.  Effluent  Data  From  Model  Technology 
(NODA  Episodes) 

EPA  compared  the  preliminary 
revised  daily  maximum  limitations  to 
the  effluent  data  that  had  influent  at 
treatable  levels  and  used  the  model 
technology.  As  previously  explained, 
the  data  from  these  "NODA  episodes" 
were  a  combination  of  the  episodes  used 
in  the  proposal,  more  recent  EPA 
sampling  episodes,  and  industry 
submitted  information. 

In  this  evaluation,  EPA  performed  a 
check  of  the  preliminary  revised 
limitations  and  standards  similar  to  that 
discussed  in  the  proposal  (66  FR  431). 
For  the  nonchromium  anodizer  and 
railroad  line  maintenance  subcategories, 
none  of  the  data  from  the  NODA 
episodes  exceeded  the  preliminary 
revised  daily  maximum  limitations.  For 
the  other  subcategories,  EPA  found  that 
some  values  were  greater  than  the 
preliminary  revised  daily  maximum 
limitations  (see  DCN  36051,  section 
19.2).  The  following  paragraphs 
describes  EPA's  review  of  two 
pollutants  and  its  plans  for  further 
review  of  all  regulated  pollutants. 

For  amenable  and  total  cyanides  that 
EPA  has  proposed  to  regulate  for  several 
subcategories,  while  ten  to  fifteen 
percent  of  the  values  are  greater  than  the 
prehminary  revised  limitations  and 
standards.  EPA  notes  that  some  facilities 
operate  the  cyanide  destruction  system 
better  than  others.  EPA  has  observed 
these  differences  in  the  operation  of 
cyanide  destruction  system  over  many 
years  of  evaluating  treatment  systems 
for  this  and  other  industries.  In 
addition,  as  described  in  the  proposal, 
facilities  with  cyanide  treatment  would 
be  able  to  select  one  of  the  two  cyanides 
to  monitor  with  approval  by  the 
permitting  authority.  Thus.' while  EPA 
intends  further  evaluation  of  these  data 
before  the  final  rule,  EPA  may  consider 
today's  preliminary  revised  limitations 
and  standards  to  be  achievable  by 
facilities  that  properly  operate  their 
cyanide  destruction  systems  (e.g., 
sufficient  detention  time  for  ali^line 
chlorination). 

For  TOC,  which  had  about  ten  and 
twenty-five  percent  of  the  values  greater 
than  the  preliminary  revised  limitations 
and  standards  for  the  Oily  Wastes  and 
General  Metals  subcategories. 
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respectively.  EPA  notes  that  treatment 
systems  are  not  primarily  targeting  this 
pollutant.  Further,  monitoring  TOC  is 
only  one  of  several  options  for 
monitoring  organic  pollutants  (see 
section  VI.B)  and  facilities  may  select  a 
different  option.  Thus,  while  EPA 
intends  further  evaluation  of  these  data 
before  the  final  rule.  EPA  may 
determine  that  today's  preliminary 
revised  limitations  and  standards  to  be 
achievable  by  facilities  that  select  this 
option. 

For  all  regulated  pollutants  in  the 
final  rule,  EPA  plans  an  engineering 
review  of  its  data  to  verify  that  the 
limitations  and  standards  are  reasonable 
based  upon  the  design  and  expected 
operation  of  the  control  technologies 
and  the  facility  process  conditions.  As 
part  of  that  review,  EPA  plans  to 
examine  the  range  of  performance 
represented  by  the  episode  data  sets 
with  the  model  technology.  Some 
episode  data  sets  will  demonstrate 
performance  reflecting  the  best  available 
technology  and  an  effluent  quality 
meeting  the  limitations.  Other  episode 
data  sets  may  demonstrate  performance 
from  the  same  technology,  but  not  - 
reflect  the  best  design  and/or  operating 
conditions  for  that  technology.  For  these 
facilities,  EPA  will  evaluate  the  degree 
to  which  the  facility  can  upgrade  its 
design,  operating,  and  maintenance 
conditions  to  meet  the  limitations  or 
standards.  If  such  upgrades  are  not 
possible,  then  the  limitations  and 
standards  woiUd  be  modified  to  reflect 
the  lowest  levels  that  the  technologies 
can  reasonably  be  expected  to  achieve. 
Even  though  some  individual  values 
may  be  greater  than  the  final  limitations 
and  standards.  EPA  may  determine  that 
they  adequately  reflect  the  treatment 
capabilities  of  the  model  technologies. 
In  the  following  paragraphs.  EPA 
presents  three  examples  and  possible 
considerations  for  the  final  rule.  These 
examples  are  not  meant  to  be 
exhaustive,  but  rather  provide  examples 
of  the  types  of  evaluations  and  potential 
outcomes  that  EPA  may  consider.  EPA 
solicits  comment  on  these  evaluation 
approaches  and  additional  approaches 
that  could  be  used. 

In  the  first  example.  EPA  would 
evaluate  limitations  where  a  few 
episodes  contribute  a  large  majority  of 
the  values  greater  than  the  preliminary 
revised  limitation  for  a  pollutant.  In  the 
General  Metals  subcategory.  78  of  the  93 
values  greater  than  the  copper  limitation 
are  all  from  the  same  episode  (4737D). 
For  the  final  rule,  in  its  evaluation  of 
cases  like  this  example.  EPA  will 
evaluate  whether  this  facility  needs  to 
make  improvements  to  optimize  its 
treatment  performance.  Based  upon  this 


review.  EPA  also  may  consider  the 
possibility  of  excluding  the  data  from 
developing  the  limitations  and 
standards  because  they  probably  reflect 
less  than  optimal  performance.  EPA 
may  also  consider  retaining  the  data  as 
a  conservative  approach  in  developing 
the  limitations  and  standards.  As  an 
alternative.  EPA  may  consider  using 
only  those  data  to  develop  the  final 
limitations  and  standards. 

In  the  second  example.  EPA  would 
evaluate  the  analytical  methods.  In  the 
Shipbuilding  Dry  Dock  subcategory,  all 
the  values  greater  than  the  HEM 
limitation  are  from  one  episode  of  self- 
monitoring  data  provided  by  industry 
(4892D).  As  explained  in  section  VI.C.8, 
EPA  has  excluded  all  oil  and  grease  data 
measured  by  chemical  analytical 
methods  that  use  freon.  In  cases  like 
this,  in  addition  to  evaluating  the 
treatment  performance,  EPA  may 
investigate  whether  the  analytical 
method  has  been  incorrectly  identified 
in  its  database. 

In  the  third  example.  EPA  would 
evaluate  the  effect  of  influent  levels  on 
treatment  performance.  For  the  oily 
subcategory,  the  HEM  values  greater 
than  the  preliminary  revised  limitation 
are  from  two  (4872,  4876)  of  the  five 
episodes.  These  two  episodes  are 
associated  with  the  highest  influent 
values.  In  examples  like  this,  EPA  may 
investigate  the  impact  on  the 
performance  of  the  technology  due  to 
the  influent  levels. 

b.  Effluent  Data  From  "BAT+" 
Technology 

Because  many  commentors  asserted 
that  some  facilities  were  unable  to 
achieve  the  low  concentration  even  with 
more  sophisticated  technology 
("BAT+")  than  the  option  model 
technology,  EPA  compared  "BAT+" 
data  to  the  preliminary  revised  daily 
limitations  and  standards  (see  DCN 
36052,  section  19.2).  EPA  considered 
data  fttim  two  types  of  technology  as 
being  "BAT+  data."  The  first 
technology,  "CPTF",  is  chemical 
precipitation  with  clarification  using  a 
clarifier  followed  by  additional 
treatment  such  as  a  sand  filter  which  is 
an  additional  treatment  step  following 
the  proposed  BAT  model  technology. 
The  second  technology  is  chemical 
precipitation  with  clarification  using 
microfiltration  or  ultrafiltration 
(CHUM). 

In  general,  in  comparison  to  the  BAT 
data,  EPA  found  smaller  or  relatively 
the  same  percentages  of  the  BAT+  data 
had  values  greater  than  the  preliminary 
daily  maximum  limitations.  EPA  also 
noted  that  some  episodes,  but  at 
different  sample  points,  were 


considered  in  both  the  BAT  and  BAT+ 
comparisons.  For  some  of  these 
episodes,  if  the  BAT  data  were  greater 
than  the  preliminary  revised  limitations, 
then  the  BAT+  data  also  were  greater 
than  the  preliminary  revised  limitations. 
EPA  does  not  consider  this  to  be  a 
surprising  result.  As  explained  in 
section  VTI,  addition  of  a  sand  filter  is 
not  expected  to  provide  much 
additional  removal  for  the  pollutants 
when  clarifiers  are  operating  properly. 

For  nickel  in  the  General  Metals 
subcategory,  EPA  notes  that,  on  a 
percentage  basis,  more  BAT+  values 
than  BAT  values  were  greater  than  the 
preliminary  revised  limitations.  EPA 
intends  to  investigate  this' result  further 
before  the  final  rule. 

c.  Effluent  Data  Without  Influent 
Information 

As  another  evaluation  of  the 
preliminary  revised  daily  limitations 
and  standards,  EPA  compared  the 
preliminary  revised  limitations  and 
standards  to  the  self-monitoring  data 
that  it  had  excluded  because  of  the 
unavailability  of  information  about  the 
influent  levels  at  the  facility  [see  section 
VI.C.6).  In  general,  in  comparison  to  the 
BAT  data,  EPA  found  smaller,  or 
relatively  the  same,  percentages  of  data 
with  values  greater  than  the  preliminary 
daily  maximum  limitations  [see  DCNs 
36053  and  36054,  section  19.2).  EPA 
expects  that  detailed  review  of  these 
self-monitoring  data  will  not  be 
possible.  However,  if  any  extreme 
differences  are  identified,  EPA  is  likely 
to  contact  the  facilities  for  more 
information. 

3.  Evaluation  of  Option  Long-Term 
Averages 

In  addition  to  comparing  the  data 
values  to  the  preliminary  revised 
limitations  and  standards,  EPA  has 
evaluated  factors  (e.g.,  influent  pollutant 
concentrations,  multiple  metals)  that  the 
comments  assert  would  affect  the 
achievability  of  the  limitations  and  • 
standards.  H* A.  specifically  focused  its 
attention  on  the  option  long-term 
averages  for  the  metals  pollutants, 
because  EPA  expects  facilities  to  target 
their  treatment  systems  to  achieve  the 
option  long-term  averages  used  to 
calculate  the  limitations  and  standards 
and  because  comments  indicated  that 
achievability  of  those  pollutants  were  of 
primary  concern.  In  these  evaluations, 
EPA  used  the  NODA  episodes  (i.e., 
effluent  data  from  the  episodes  used  in 
the  proposal,  more  recent  EPA  sampling 
episodes,  and  industry  submitted  data, 
where  the  facilities  had  influent  at 
treatable  levels  and  used  the  model 
technology).  However,  EPA  did  not  find 
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evidence  of  dramatic  impacts  on  the 
option  long-term  averages.  EPA  solicits 
comment  on  the  factors  that  it  evaluated 
and  its  analyses  described  below. 

a.  Influent 

Some  commentors  stated  that  the 
relative  concentration  levels  in  the 
influent  would  affect  the  concentration 
levels  in  the  effluent.  In  particular, 
commentors  asserted  that  facilities  with 
more  concentrated  influents  would  have 
more  concentrated  effluents  and  would 
be  imable  to  achieve  the  proposed 
limitations  and  standards  that  were 
developed  in  part  using  data  from 
facilities  with  less  concentrated 
influents.  EPA  notes  that,  in  calculating 
the  proposed  limitations  and  standards, 
it  had  already  excluded  effluent  data 
corresponding  to  low  levels  in  the 
influent.  EPA's  purpose  in  excluding 
these  effluent  data  sets  was  to  ensure 
that  the  effluent  concentrations  resulted 
from  treatment  and  not  simply  the 
absence  or  extremely  low  levels  of  that 
pollutant  passing  through  a  treatment 
system.  EPA  is  still  using  this  criterion 
in  selecting  the  data  used  to  develop  the 
revised  limitations  and  standards  based 
on  the  NODA  episodes.  This  type  of 
data  editing  is  explained  further  in 
section  VI.C.6. a. 

To  determine  whether  the  remaining 
effluent  concentrations  for  the  metal 
pollutants  could  still  be  affected  by 
varying  levels  of  influent,  EPA  reviewed 
graphical  displays  of  the  paired  influent 
and  effluent  values  and  compared  the 
values  of  option  long-term  averages  for 
three  subsets  of  the  NODA  episodes 
based  upon  the  averages  of  their 
influent  values.  Because  the  results  are 
inconclusive  and  sometimes 
inconsistent  with  other  results  as 
described  in  the  following  sections,  EPA 
is  not  currently  planning  any 
modifications  to  the  limitations  and 
standards  that  would  incorporate 
varying  levels  of  influent  concentrations 
within  a  subcategory.  EPA  solicits 
comment  on  the  conclusions  that 
should  be  drawn  from  these  analyses 
and  if  any  other  evaluations  of  the  data 
should  be  performed  for  the  final  rule. 

i.  Graphical  Displays 

For  each  metal  pollutant  in  each 
subcategory,  the  graphical  display  (see 
DCN  36003,  section  19.1)  shows  both 
the  influent  long-term  averages  (where 
available)  and  the  corresponding 
effluent  long-term  averages  for  the 
NODA  episodes.  (Some  influent  long- 
term  averages  are  missing  because  EPA 
used  other  information  to  determine 
that  the  influent  was  at  treatable  levels.) 
DCN  36004  in  section  19.1  lists  the 
influent  and  effluent  long-term  averages 


plotted  in  these  graphical  displays.  EPA 
would  expect  to  see  upward  trends  for 
both  the  influent  and  effluent  long-term 
averages  if  more  concentrated  influent  is 
associated  with  more  concentrated 
effluent. 

In  general,  EPA  did  not  find  any 
evidence  of  such  trends  or  any  patterns 
in  the  influent.  Rather,  EPA  notes  that 
both  low  and  high  influent  values  were 
often  associated  with  the  lowest  effluent 
values.  EPA  also  notedsthat  some 
facilities  (such  as  episode  7038P)  with 
relatively  high  influent  concentrations 
had  relatively  low  effluent  values  of  that 
particular  pollutant  and  also  had 
relatively  low  effluent  levels  of  other 
pollutants.  Thus,  the  facility's  treatment 
system  did  not  appear  to  be  targeting  a 
single  pollutant,  but  rather,  was  able  to 
simultaneously  treat  different  metal 
pollutants  to  low  levels.  EPA  concludes 
from  these  data  that  some  facilities  have 
been  successful  in  treating  concentrated 
wastes.  For  the  final  rule,  EPA  is 
considering  further  evaluation  of  these 
facilities  to  ascertain  whether  the 
facility  operations  are  different  from 
other  "BAT"  facilities. . 

EPA  also  notes  that  the  industry- 
supplied  data  appear  to  be  evenly 
distributed  across  the  range  of  effluent 
concentrations  which  was  not 
consistent  with,  industry  comments 
which  stated  that  industry-supplied 
data  would  have  higher  effluent 
concentrations  than  EPA  sampling  data. 

ii.  Three  Subsets  Based  on  Influent 
Concentrations 

For  each  pollutant,  EPA  grouped  the 
NODA  episodes  into  three  subsets  based 
on  the  relative  levels  of  the  influent 
concentrations.  The  first  subset   . 
contained  the  NODA  episodes  with  the 
lowest  50  percent  of  the  influent 
averages.  The  second  subset  contained 
the  NODA  episodes- with  the  highest  50 
percent  of  the  influent  concentrations. 
The  third  subset  contained  the  NODA 
episodes  without  any  influent  data  but 
for  which  EPA  had  other  information 
(e.g.,  production  information)  indicating 
treatable  levels  in  the  influent. 

For  each  subset,  EPA  calculated  an 
option  long-term  average  of  the  effluent 
data  using  the  median  of  the  episode 
long-term  averages.  As  the  following 
paragraphs  explain,  the  comparisons 
were  inconclusive  and  inconsistent  for 
the  two  subsets  with  the  lowest  and 
highest  influent  averages  (see  DCN 
36005.  section  19.1). 

EPA  noted  that  the  subset  with  the 
lowest  influent  averages  did  not  always 
correspond  to  the  lowest  option  long- 
term  average  for  the  effluent  data  and    ' 
the  subset  with  the  highest  influent 
averages  did  not  always  have  the 


highest  option  long-term  average  for  the 
effluent  data.  The  pattern  of  influent 
and  effluent  relationships  was  not 
consistent  for  all  pollutants  within  a 
particular  subcategory,  nor  consistent 
between  subcategories  for  a  particular 
pollutant. 

For  some  pollutants  in  some 
subcategories,  there  appeared  to  be  a 
substantial  difference  between  the 
option  long-term  averages  of  the  effluent 
data  for  the  different  subsets.  For 
example,  for  copper  in  the  General 
Metals  subcategory,  there  was  an  order 
of  magnitude  difference  in  the  option 
long-term  averages  of  the  effluent  data 
for  the  subsets  with  the  lowest  and 
highest  influent  averages.  In  contrast, 
for  other  pollutants  in  some 
subcategories,  the  results  appeared  to  be 
about  the  same  for  the  three  subsets.  For 
example,  for  nickel  in  the  General 
Metals  subcategory,  the  option  long- 
term  average  for  the  effluent  data  was 
approximately  0.2  mg/L  for  all  three 
subsets. 

Contrary  to  comments  received  on  the 
proposal.  EPA  found  from  these  data 
that  lead  in  the  General  Metals 
subcategory  had  a  higher  option  long- 
term  average  for  the  effluent  data  from 
the  subset  with  the  lowest  influent 
averages  than  the  option  long-term 
average  for  the  effluent  data  from  the 
subset  with  the  highest  influent 
averages. 

EPA  also  noted  that  the  results  were 
sometimes  inconsistent  between 
subcategories.  For  example,  for  the 
copper  effluent  data  in  the  General 
Metals  subcategory,  there  was 
substantial  difference  in  the  option 
long-term'  averages  for  the  effluent  data 
for  the  subsets  with  the  lowest  and 
highest  influent  values.  However,  for 
those  two  subsets  in  the  Metal  Finishing 
Job  Shops  subcategory,  the  option  long- 
term  averages  for  the  copper  effluent 
data  were  similar.  While  EPA  considers 
the  wastestreams  to  be  different  between 
the  two  subcategories,  the  range 
between  the  minimum  and  maximum 
episode  long-term  averages  for  copper 
are  similar  (see  DCNs  36006  and  36007. 
section  19.1). 

The  third  subset  (i.e.,  the  subset 
without  any  influent  data)  did  not  have 
results  that  were  consistently  like  either 
of  the  other  two  subsets  which  made  it 
difficult  to  evaluate.  For  the  final  rule, 
EPA  will  consider  whether  it  has 
enough  information  to  assume  that 
those  episodes  should  be  assigned  to 
either  of  the  other  subsets  for  its 
evaluation. 

b.  Industry  Supplied  Data 

Some  commentors  stated  that  EPA 
sampling  data  were  responsible  for  the 
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low  values  of  the  proposed  limitations 
and  standards.  To  evaluate  these 
comments,  EPA  calculated  the  option 
long-term  averages  using  only  the 
industry  supplied  effluent  data  (i.e.,  the 
paired  influent/effluent  data  and  the 
self-monitoring  data)  from  the  NODA 
episodes.  Again,  the  option  long-term 
averages  were  lower  than  those 
calculated  using  all  of  the  NODA 
episodes.  Because  the  paired  influent/ 
effluent  data  were  not  collected  in  order 
to  demonstrate  compliance,  EPA  used 
just  only  the  self-monitoring 
(compliance)  data  and  still  obtained 
option  long-term  averages  that  were 
generally  lower  than  the  values  using  all 
of  the  NODA  episodes.  Generally,  as 
shown  in  DCN  36008  in  section  19.1, 
the  highest  option  long-term  averages 
residted  from  using  oidy  the  EPA 
sampling  episode  data. 

c.  Optimum  pH 

Some  commenters  reported  that 
different  metals  pollutants  are 
associated  with  different  optimal  pH 
values  and  that  it  was  not  possible  to 
achieve  the  low  levels  of  the  limitations 
and  standards  simiiltaneously  using  a 
single-stage  chemical  precipitation 
system.  Ideally,  in  order  to  remove  a 
particular  pollutant,  a  facility  would 
target  its  pH  to  the  optimum  pH  level 
for  chemically  precipitating  Uiat  metal. 
For  example,  cadmium  has  an  optimum 
pH  of  about  11.4,  while  chromiimi, 
copper,  lead,  manganese,  and  zinc  have 
optimum  pH  of  about  9  to  9.5.  If 
optimum  pH  were  a  factor  in  achieving 
low  levels,  a  facility  that  targeted  its 
system  at  a  pH  of  9  would  be  expected 
to  have  relatively  lower  effluent  levels 
of  chromium,  copper,  lead,  manganese, 
and  zinc  than  a  facility  that  targeted  a 
pH  of  11.4  to  treat  cadmium,  but  also 
had  these  other  metals  present  at 
treatable  levels. 

EPA  examined  the  target  pH  values 
for  the  facilities  that  supplied  that 
information  (see  DCN  36009,  section 
19.1).  Most  facilities  target  their  systems 
in  the  pH  range  of  8.5  to  10.5.  For  some 
facilities  (generally  those  that  EPA 
sampled),  EPA  had  the  pH  values 
targeted  by  the  facility  and  the  actual 
operational  pH  values  during  the  EPA 
sampling  episode.  EPA  identified 
several  facilities  where  the  target  pH 
range  did  not  overlap  its  operational 
range  (see  DCN  36010.  section  19.1). 
Thus,  EPA  questions  the  reliability  of 
the  reported  target  pH  ranges.  However, 
the  target  pH  ranges  were  the  best 
information  available,  because  few 
facilities  had  supplied  the  operational 
ranges  corresponding  to  the  influent 
data.  EPA  compared  the  midpoint  of  the 
target  pH  ranges  to  the  episode  long- 


term  averages  from  the  NODA  facilities. 
In  reviewing  the  midpoint  pH  targets  to 
the  long-term  averages  (see  DCN  36011, 
section  19.1),  EPA  notes  that  for  a  given 
pH  target,  the  episode  long-term 
averages  vary  substantially.  Contrary  to 
comments  received  on  the  proposal, 
EPA  found  that  the  highest  episode 
long-term  averages  are  sometimes 
associated  with  facilities  that  target  the 
optimum  pH  for  the  pollutant  (see  DCN 
36012,  section  19.1).  hi  addition,  EPA 
notes  that  facilities  where  the  midpoint, 
of  their  target  pH  values,  were  outside 
the  accepted  range  for  some  pollutants 
had  the  lowest  long-term  averages  for 
those  pollutants.  In  a  further  analysis, 
EPA  calculated  option  long-term 
averages  using  only  episodes  associated 
with  target  pH  ranges  of  9.0  to  9.5.  By 
excluding  episodes  outside  this  pH 
range  and  episodes  where  pH  was 
unavailable,  EPA  generally  had  lower 
option  long-term  averages  than  those 
calculated  with  all  the  NODA  episodes. 
Thus,  EPA  has  not  modified  its  criteria 
to  consider  pH  in  selecting  the  data  for 
the  preliminary  revised  limitations  and 
standards. 

d.  Minimum  Solubility 

In  addition  to  evaluating  the  available 
pH  targets  at  the  facilities,  EPA  also 
considered  the  minimum  solubility 
points  associated  with  a  single-stage 
chemical  precipitation  system.  These 
theoretical  values  were  identified  in 
"Engineering  and  Design — 
Precipitation/  Coagulation/ 
Flocculation"  (see  (1) 
www.usace.anny.mil/inet/usace-docs/ 
eng-manuals/eml  110-1-4012/ 
chap2.pdf,  and  (2)  DCN  36013,  section 
19.1)  and  is  the  theoretical  solubility  in 
a  pure  solution  at  standard  temperature. 
EPA  compared  these  theoretical 
solubilities  to  the  values  that  were  used 
in  determining  treatable  levels  of 
influent.  As  explained  in  section 
Vl.C.e.a,  EPA  defined  its  treatable  levels 
of  influent  as  ten  times  the  minimum 
levels  in  EPA  Method  1620. 

For  cadmium,  chromium,  copper, 
nickel,  and  tin,  the  theoretical 
solubilities  were  less  than  the  treatable 
levels.  Thus,  for  those  metals,  the 
effluent  data  used  in  EPA's  analyses 
were  associated  with  influent  levels  that 
were  greater  than  the  theoretical 
solubilities,  and  therefore,  the  metals 
theoretically  should  precipitate. 

For  lead,  manganese,  silver,  and  zinc, 
the  theoretical  solubilities  are  greater 
than  the  treatable  levels.  Lead, 
manganese,  and  zinc  have 
approximately  the  same  optimal  pH  of 
9.5  while  silver  has  an  optimal  pH  of 
13+.  All  four  metals  have  relatively  high 
theoretical  solubilities:  2.1  mg/L  (lead). 


1.2  mg/L  (manganese),  13.3  mg/L 
(silver),  and  1.1  mg/L  (zinc).  For  zinc,  as 
explained  in  section  III.A,  EPA  is 
considering  using  data  from  the 
sampling  of  zinc  platers  to  set  the  zinc 
limitations  and  standards.  If  EPA 
determines  that  this  approach  is 
appropriate,  the  final  limitations  and 
standards  will  be  more  than  double  the 
theoretical  solubility  and  similar  to 
those  for  the  metal  finishing  industry  in  - 
40  CFR  part  433.  The  solubilities  for 
lead  and  silver  are  substantially  greater 
than  the  daily  maximum  limitations  of 
0.69  mg/L  (lead)  and  0.43  mg/L  (silver) 
that  EPA  established  for  the  metal 
finishing  industry  in  40  CFR  part  433. 
The  industry  has  successfully  complied 
with  the  daily  maximum  limitations  for 
zinc,  lead,  and  silver  since  they  were 
promulgated  in  the  1980s.  EPA 
concludes  that  EPA's  model  technology 
is  not  completely  reliant  on  the 
theoretical  solubilities  as  other 
mechanisms  (e.g.,  co-precipitation, 
mixed  metals,  and  sulfides)  may  help  to 
lower  the  concentration  in  the  dissolved 
phase.  Further,  as  explained  in  section 
VI.A.l,  EPA  evaluated  the  achievability 
of  the  limitations  by  comparing  several 
types  of  data  to  the  preliminary  revised 
limitations  and  standards.  As  a  result  of 
that  comparison,  manganese  was  one  of 
the  pollutants  with  the  greatest 
difference  between  the  daily  maximum 
limitation/standard  and  the  daily 
values.  EPA  is  considering  whether 
manganese  should  be  regulated.  Based 
on  this  analysis,  EPA  has  not  adjusted 
its  criteria  to  consider  theoretical 
solubilities  in  developing  the 
preliminary  revised  limitations  and 
standards. 

e.  Sample  Size 

EPA  also  evaluated  comments  that 
stated  that  episode  data  sets  with 
smaller  sample  sizes  were  associated 
with  lower  effluent  concentrations  and 
lower  variability.  While  this  was  true  for 
some  smaller  episode  data  sets,  other 
episode  data  sets  of  similar  size  had  the 
highest  concentrations  and  highest 
variability.  Also,  the  largest  data  sets 
were  sometimes  associated  with  the 
lowest  concentrations  and  lowest 
variability.  Thus,  EPA  has  not  modified 
its  criteria  to  consider  sample  size. 

f.  Relationship  to  Total  Suspended 
Solids 

As  previously  stated  in  the  proposal, 
EPA  excluded  data  from  chemical 
precipitation  and  clarification  systems 
that  did  not  have  solids  removal 
indicative  of  effective  treatment.  In 
general,  EPA  identified  as  having  poor 
solids  removal  systems  that  did  not 
achieve  at  least  90  percent  removal  of 
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total  suspended  solids  (TSS)  and  had 
effluent  TSS  concentrations  greater  than 
50  milligrams  per  liter.  However, 
indirect  dischargers  may  not  target  TSS 
as  effectively  as  direct  dischargers  as 
indirect  dischargers  do  not  have  TSS 
standards.  For  this  reason,  EPA 
excluded  some  episode  data  sets  where 
the  average  effluent  TSS  concentrations 
did  not  fall  below  50  mg/L.  In  other 
cases,  EPA  did  not  exclude  such  TSS 
data  because  the  facility  was  achieving 
effective  removal  of  targeted  metals. 
While  EPA  compared  the  episode  long- 
term  averages  of  TSS  and  the  metal 
pollutants,  it  did  not  find  any  trends 
indicating  that  TSS  was  a  factor  in  the 
effluent.  For  the  final  rule,  EPA  may 
consider  a  more  thorough  analysis  of  the 
relationship  between  TSS  and  metals 
removal  and  solicits  comment  on  this 
issue. 

g.  Other  Factors 

Before  the  final  rule,  EPA  intends  to 
review  its  sampling  episode  reports  to 
determine  if  there  are  any  other 
common  factors  that  should  be 
considered  in  developing  the  final 
limitations  and  standards.  Some  factors 
that  EPA  may  evaluate  are  treatment 
chemicals,  flocculants,  whether  any 
special  polymers  were  used,  capacity 
including  whether  the  system  was  over- 
designed,  and  clarifier  overflow  rates. 
EPA  solicits  comment  on  evaluating 
these  and  other  factors. 

B.  Alternative  Approaches  Considered 
to  TOP  Limitations  and  Standards 

In  today's  document,  EPA  solicits 
comment,  especially  from  permit 
writers  and  control  authorities,  as  to 
whether  a  limitation/standard  for  the 
Total  Organic  Parameter  (TOP)  is 
necessary  in  the  final  rule.  The 
following  sections  describe  EPA's 
concerns  about  adequate 
characterization  of  the  organic 
compoimds;  possible  alternatives  to  the 
TOP  limitations  and  standards;  and 
three  methods  of  calculating  the  TOP 
limitations  and  standards  that  EPA  is 
considering  for  the  final  rule. 

To  reduce  the  burden  associated  with 
monitoring  for  organic  pollutants,  EPA 
proposed  three  alternatives  to  allow  for 
maximvmi  flexibility  while  ensuring 
reductions  in  the  amount  of  organic 
pollutants  discharged  from  MP&M 
facilities.  A  facility  would  be  required 
to:  (1)  Meet  a  numerical  limit  for  the 
total  siun  of  a  list  of  specific  organic 
pollutants  called  "Total  Organics 
parameter"  or  "TOP"  (similar  to  the 
TTO  parameter  used  in  the  Metal 
Finishing  effluent  guidelines);  (2)  meet 
a  numerical  limit  for  total  organic 
carbon  (TOC)  as  an  indicator  parameter; 


or  (3)  develop  and  certify  the 
implementation  of  an  organics 
management  plan. 

1.  Concerns  About  Adequate 
Characterization  of  Organic  Compounds 

EPA  is  concerned  that  TOP 
limitations  and  standards  may  not  be 
adequately  characterizing  the  organic 
compounds  present  at  facilities  in 
different  subcategories.  Therefore,  EPA 
is  considering  whether  it  should 
eliminate  the  option  of  the  TOP 
limitations  and  standards  in  controlling 
organic  discharges.  Today's  preliminary 
revised  limitations  and  standards  for 
TOP  are  based  upon  all  effluent  data 
associated  with  die  options  2,6,  and  10 
technologies,  regardless  of  subcategory. 
Although  it  has  used  data  corresponding 
to  the  option  10  model  technology,  EPA 
has  not  proposed  TOP  limitations  and 
standards  for  any  option  10  subcategory 
(i.e.,  the  shipbuilding  dry  dock  and 
railroad  line  maintenance 
subcategories). 

Although  EPA  evaluated  organics  data 
from  118  episodes,  it  only  used  data 
from  15  episodes  because  they  were  the 
only  episodes  with  detectable 
concentrations  of  one  or  more  of  the  47 
organic  pollutants  in  the  influent.  EPA 
did  not  have  influent  data  for  one  of  the 
15  episodes  (7007P).  Further,  EPA's 
database  contained  measurable  levels 
(i.e.,  were  detected)  in  the  effluent  for 
only  10  of  the  47  pollutants  (see  DCN 
36039,  section  19.1).  (Note:  The 
proposed  limitations  and  standards 
were  based  upon  48  organic  pollutants, 
but  EPA  has  excluded  benzoic  acid  from 
further  consideration  as  explained  in 
section  II.C.) 

Because  of  the  variability  in  the  type 
of  organic  pollutants  found  at  different 
facilities,  EPA  is  concerned  that  a 
thorough  evaluation  of  the  TOP 
limitations  and  standards  may  not  be 
possible.  For  example,  EPA  notes  that 
the  TOP  preliminary  revised  limitations 
and  standards  have  fairly  large  values, 
partly  because  data  from  different 
subcategories  and  options  are  combined 
and  partly  because  the  data  are 
combined  from  different  episodes.  EPA 
considers  the  values  of  the  preliminary 
revised  limitations  and  standards  to  be 
"large"  because  they  account  for  the, 
concentration  levels  of  47  pollutants, 
when  the  episodes  had  at  most  25  of  the 
47  pollutants  at  measurable 
concentrations  in  the  influent,  and  at 
most  7  of  the  47  pollutants  at 
measurable  concentrations  in  the 
effluent  (this  occurred  for  episode 
4851).  In  other  words,  although  the 
preliminary  revised  limitations  and 
standards  allows  for  concentration 
levels  for  47  pollutants,  EPA  did  not 


find  any  episode  data  set  which 
contained  all  47  organic  constituents  in 
either  the  influent  or  effluent.  Thus, 
EPA  is  considering  whether  these  large 
values  are  sufficiently  protective  of  the 
environment.  Conversely,  facilities  tend 
to  be  fairly  unique  in  the  types  of 
organic  compounds  that  they  generate 
in  the  influent.  Thus.  EPA  may  not  have 
provided  adequate  allowance  for  the 
discharge  of  organic  constituents  frx>m 
some  unique  facilities. 

2.  Consideration  of  Alternative  to  TOP 
Limitations  and  Standards 

Instead  of  a  limit  for  TOP,  EPA  is 
considering  another  alternative  where 
EPA  would  provide  guidance  on 
developing  limitations  and  standards  for 
the  specific  organics  that  would  be 
present  in  the  influent  at  a  particular 
facility.  These  limits  would  be  the 
alternative,  instead  of  TOP  limits,  to  the 
other  two  proposed  alternatives  (i.e., 
meeting  a  limit  for  total  organic  carbon 
or  implementing  the  best  management 
plan).  EPA  solicits  comment  on  this 
approach. 

From  those  facilities  that  would  prefer 
to  retain  the  final  MP&M  TOP 
limitations  and  standards,  EPA  solicits 
comment  from  facilities  on  when  they 
would  choose  to  monitor  for  the  TOP 
list  of  pollutants  (alternative  (1))  rather 
than  meet  the  TOic  limitation 
(alternative  (2))  or  develop  an  organics 
management  plan  (alternative  (3)).  EPA 
also  solicits  comment  on  whether 
monitoring  for  TOP,  for  which  each 
organic  compound  present  in  the 
wastestream  must  bis  measured,  would 
be  more  cost-effective  than  monitoring 
for  TOC  which  requires  a  single 
measurement.  Additionally,  EPA 
solicits  comment  from  permit  writers 
and  control  authorities  on  which 
alternative  is  preferable  and  least 
burdensome  to  implement. 

3.  Consideration  of  Three  Methods  of 
Calculating  TOP  Limitations  and 
Standards 

EPA  is  considering  three  methods  for 
calculating  the  TOP  limitations  and 
standards.  In  Method  A,  EPA  would 
follow  the  same  approach  that  was  used 
at  proposal  to  calculate  the  limitations 
and  standards,  and  incorporate  EPA 
sampling  data  from  the  NODA  episodes 
and  information  from  the  validation 
study.  By  using  this  method,  EPA  would 
calculate  the  TOP  limitations  and 
standards  based  on  an  allowance  for 
organic  pollutants  that  were  not 
detected  in  the  effluent  in  addition  to 
those  pollutants  that  were  detected.  In 
addition,  EPA  would  exclude  the  data 
for  benzoic  acid  in  developing  the 
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limitations  and  standards  for  TOP  based 
on  the  results  of  the  validation  study. 

In  Method  B,  EPA  would  calculate  the 
TOP  limitations  and  standards  using 
data  only  from  the  organic  pollutants 
detected  in  the  effluent  {i.e.,  not  provide 
an  allowance  for  those  not  detected). 
For  Method  B,  EPA  also  would  use  the 
sampling  data  from  the  NODA  episodes 
and  exclude  benzoic  acid  in  developing 
the  limitations  and  standards  for  TOP. 

By  using  Method  C,  as  a  slight 
variation  on  Method  B,  EPA  would 
include  industry  self-monitoring  data  in 
addition  to  the  EPA  sampling  data  in 
the  NODA  episodes.  (The  self- 
monitoring  data  include  very  few 
organic  constituents.)  EPA  found  little 
difference  in  the  results  from  applying 
the  three  different  methods  to  develop 
the  preliminary  revised  limitations  and 
standards  (see  DCN  36014,  section  19.1). 

Today's  preliminary  revised 
limitations  and  standards  correspond  to 
results  from  the  third  method,  which 
includes  the  industry  self-monitoring 
data.  EPA  notes  that  this  method 
resulted  in  somewhat  larger  values  than 
the  other  two  methods.  If  the  TOP 
limitations  and  standards  are  retained  in 
the  final  rule,  EPA  also  intends  to 
modify  the  minimum  level  for  carbon 
disulfide  from  10  ug/L  to  5  ug/L  to  be 
consistent  with  the  results  of  the 
validation  study  described  in  section 
n.C.  Thus,  these  changes  will  result  in 
slightly  lower  values  for  the  TOP 
limitations  and  standards  in  the  final 
rule,  regardless  of  which  of  the  three 
methods  is  selected  for  the  final  rule. 
EPA  solicits  comment  on  the  three 
methods  that  are  being  considered  in 
today's  document. 

C.  Consistency  of  Statistical 
Methodology  With  Other  Recent  Effluent 
Guidelines 

EPA  received  comments  concerning 
the  consistency  of  the  statistical 
methodology  used  for  the  ^&M 
proposal  with  that  used  for  other  recent 
effluent  guidelines  (e.g..  Centralized 
Waste  Treatment,  Iron  and  Steel). 

As  explained  in  section  VI.A.1,  the 
preliminary  revised  limitations  and 
standards  in  today's  document  are  the 
greater  of  the  values  of  the  proposed  and 
revised  limitations  and  standards. 

This  section  discusses  other  features 
of  the  methodology  for  calculating 
revised  limitations  and  standards  that 
are  consistent  with  EPA's  approach  in 
recent  effluent  limitations  guidelines 
(ELGs).  This  section  also  identifies 
changes  from  the  proposal  that  EPA  has 
used  in  calculating  the  revised 
limitations  and  standards,  and  that  are 
being  considered  for  the  find  rule.. 


In  today's  dociunent,  EPA  has  used 
the  episode  long-term  averages  and 
variability  factors  in  the  same  manner  as 
for  the  proposal.  The  option  long-term 
average  for  a  pollutant  is  the  median  of 
the  episode  long-term  averages  from  the 
BAT  facilities  in  a  particular 
subcategory.  The  option  daily  (or 
monthly)  variability  factor  is  the 
arithmetic  mean  of  the  episode  daily  (or 
monthly)  variability  factors.  The  daily 
maximum  limitation  (or  standard)  is  the 
product  of  the  option  long-term  average 
and  the  option  daily  variability  factor. 
The  monthly  average  limitation  (or 
standard)  is  the  product  of  the  option 
long-term  average  and  the  option 
monthly  variability  factor.  The  episode 
long-term  averages  and  episode 
variability  factors  from  the  NODA 
episodes  are  listed  in  DCN  36015  in 
section  19.1.  The  option  long-term 
averages  and  option  variability  factors 
based  upon  these  NODA  episodes  are 
listed  in  DCN  36016  in  section  19.1. 

1 .  Variability  Factors 

In  calculating  the  variability  factors, 
commenters  requested  that  EPA  use 
more  of  the  available  data.  This  section 
describes  the  types  of  additional  data 
sets  that  EPA  considered  in  developing 
the  revised  limitations  and  standards. 
The  minor  changes  in  calculating  the 
variability  factors  described  in  this 
section  are  consistent  with  other  recent 
guidelines  and  EPA  considers  them  to 
be  appropriate  for  the  MP&M  final  rule. 

To  calculate  the  variability  factors  for 
the  proposal,  EPA  used  data  sets  that 
contained  four  or  more  data  points. 
Conunenters  noted  that  the  minimum  of 
foiu-  data  points  was  higher  than  the 
three  data  points  that  EPA  had  specified 
as  the  minimiun  sample  size  in 
developing  the  limitations  and 
standards  for  the  Centralized  Waste 
Treatment  and  the  Iron  and  Steel  rules. 
Commenters  also  expressed  a  preference 
for  a  minimum  of  three  data  points. 
Most  of  the  data  sets  contaih  more  than 
four  values,  so  changing  the  minimum 
sample  size  fit)m  four  to  three  values 
has  limited  impact  on  the  values  of  the 
option  variability  factors.  However,  by 
specifying  a  minimiun  of  three  data 
points,  a  few  more  data  sets  have  been 
used  into  calculations  of  the  option 
variability  factors.  EPA  is  considering 
this  change  for  the  final  rule  and  has 
used  it  in  developing  the  revised 
limitations  and  standards.  DCN  3601 7 
in  section  19.1  lists  the  data  sets  that 
have  been  included  as  a  result  of  this 
change. 

As  a  result  of  its  evaluation  of  the 
variability  factors  for  today's  document, 
EPA  intends  to  investigate  whether 
variability  factors  for  an  episode  data  set 


should  be  included  if  all  noncensored 
values  were  less  than  the  minimum 
detection  limit  in  that  data  set.  For  the 
proposal  and  today's  document,  EPA 
has  excluded  such  data  sets  in 
calculating  the  variability  factors  (see 
DCN  36018,  section  19.1  to  identify 
today's  exclusions).  As  there  are  a 
limited  number  of  these  data  sets,  it  is 
likely  that  their  inclusion  would  have 
minimal  impacts  on  the  values  of  the 
option  variability  factors.  However,  to 
include  as  much  data  as  possible  in 
calculating  the  option  variability  factors 
(which  is  consistent  with  requests  by 
commenters  and  EPA's  objectives  when 
the  data  are  appropriate),  EPA  is 
considering  the  inclusion  of  these  data 
sets  for  the  final  rule. 

EPA  also  performed  an  additional 
review  of  the  episode  variability  factors 
to  ensiue  that  all  values  were  greater 
than  1.0  (i.e.,  the  upper  percentile  is 
greater  than  the  long-term  average)  and 
that  the  daily  variability  factor  had  a 
greater  value  than  the  corresponding 
monthly  variability  factor  (i.e.,  the 
resulting  limitations/standards  would 
be  greater  for  a  single  daily 
measurement  than  for  an  average  of 
measurements  collected  throughout  the 
month  where  one  high  value  can  be 
coimterbalanced  by  lower  values).  If  an 
episode  variability  factor  failed  this 
review,  then  EPA  excluded  both  the 
daily  and  monthly  variability  factors 
calculated  from  that  episode  data  set  in 
developing  the  revised  limitations  and 
standards. 

EPA  also  reviewed  the  episode  data  in 
greater  detail  when  the  lowest  and/or 
highest  daily  variability  factor  for  a 
particular  pollutant  seemed 
substantially  different  from  the  daily 
variability  factors  for  other  episodes. 
EPA's  review  of  such  episode  data  sets 
will  continue  after  the  NODA. 

2.  Long-Term  Averages 

In  calculating  the  option  long-term 
averages  for  the  NODA,  EPA  has  made 
two  changes.  As  explained  below,  the 
first  change  was  to  use  the  delta- 
lognormal  distribution  for  episode  long- 
term  averages.  The  second  change  was 
to  compare  the  option  long-term 
averages  to  the  minimum  level  in 
Method  1620  for  the  metals  pollutants. 
EPA  also  considered  the  use  of  the  mean 
instead  of  the  median  for  option  long- 
term  averages. 

a.  Use  of  Modified  Delta-Lognormal 
Distribution 

In  calculating  the  long-term  averages 
for  each  episode  data  set  for  the 
proposal,  EPA  used  arithmetic  averages. 
For  the  NODA,  EPA  has  used  the 
modified  delta-lognormal  distribution  to 
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calculate  the  episode  long-term 
averages.  As  in  the  proposal.  EPA  then 
calculated  the  option  long-term  average 
as  the  median  of  the  episode  long-term 
averages.  Generally,  as  shown  in  DCN 
36020  in  section  19.1,  the  resulting 
option  long-term  averages  have  similar 
or  higher  values  when  the  episode  long- 
term  averages  are  based  on  the  modified 
delta-lognormal  distribution  rather  than 
arithmetic  averages.  Using  the  modified 
delta-lognormal  distribution  to  calculate 
the  episode  long-term  averages  is:  (1) 
Consistent  with  the  regulation  for  the 
iron  and  steel  industry  and  other  ELGs: 
and  (2)  appears  to  be  appropriate  to  use 
ih  calculating  the  limitations  and 
standards  for  the  MP&M  industry. 

b.  Comparison  to  Minimum  Levels  in 
Analytical  Methods  for  Metals 

For  the  NODA,  EPA  has  ensured  that 
the  option  long-term  average 
concentrations  (and  limitations)  do  not 
fall  below  the  specific  minimum  level  in 
EPA  Ivfethod  1620  for  each  metal 
pollutant.  If  the  option  long-term 
average  fell  below  the  minimum  level, 
it  was  raised  to  the  value  of  the 
minimum  level  in  Method  1620,  which 
was  used  for  EPA's  sampling  of  metal 
pollutants  [see  DCN  36021,  section  19.1 
which  refers  to  the  minimum  levels  as 
"baseline  values").  EPA  has  determined 
that  some  laboratories,  under  certain 
conditions,  can  measiue  to  levels  lower 
than  those  specified  in  some  of  the 
methods.  EPA  has  concluded  that  these 
results  are  quantitatively  reliable,  and 
therefore  can  be  used  to  calculate  long- 
term  averages  and  variability  factors. 
However,  EPA  also  recognizes  that  not 
all  laboratories  consistently  measure  to 
these  lower  levels.  To  ensure  the  revised 
limits  reflect  "typical"  laboratory 
reporting  levels  for  approved  methods, 
EPA  established  the  option  long-term 
averages  at  values  equal  to  or  greater 
than  the  minimum  levels  specified  in 
Method  1620.  However,  EPA  made  one 
exception  to  these  minimum  levels  by 
adjusting  the  minimum  level  for  lead 
upward  to  0.05  mg/L  fi-om  0.005  mg/L 
to  correspond  to  levels  achievable  by 
inductively  coupled  plasma  atomic 
emission  (ICP)  spectroscopy.  This 
comparison  of  the  option  long-term 
averages  to  the  minimum  level  in 
Method  1620  is  consistent  with  other 
recent  effluent  guidelines  and  EPA 
considers  this  comparison  to  be 
appropriate  for  the  MP&M  rulemaking. 

c.  Mean  Versus  Median 

EPA  considered  comments  that 
recommended  the  use  of  the  mean 
rather  than  the  median  in  calculating 
the  option  long-term  average.  EPA's  use 
of  the  median  is  consistent  with  other 


recent  guidelines.  The  median  is  the 
value  at  which  half  of  the  episode  long- 
term  averages  will  be  above  and  half 
will  be  below.  Using  the  mean  would 
allow  a  single  facility  with  a  much 
higher  or  much  lower  long-term  average 
to  significantly  influence  the  option 
long-term  average.  Thus,  EPA  considers 
that  the  median  is  appropriate  to  use  in 
developing  the  limitations  and 
standards  for  the  MP&M  industry. 

3.  Autocorrelation 

For  the  final  rule,  EPA  intends  to 
investigate  whether  autocorrelation  is 
likely  to  be  present  in  the  effluent  data. 
When  data  are  said  to  be  positively 
autocorrelated,  it  means  that 
measurements  taken  at  specific  time 
intervals  (such  as  1  day  or  2  days  apart) 
are  relatrd.  For  example,  positive 
autocorrelation  would  be  present  in  the 
data  if  the  final  effluent  concentration  of 
lead  was  relatively  high  one  day  and 
was  likely  to  remain  at  similar  high 
values  the  next  and  possibly  succeeding 
days.  In  some  industries,  measurements 
in  final  effluent  are  likely  to  be  similar 
from  one  day  to  the  next  because  of  the 
consistency  from  day-to-day  in  the 
production  processes  and  in  final 
effluent  discharges  due  to  the  hydraulic 
retention  time  of  wastewater  in  basins, 
holding  tanks,  and  other  components  of 
wastewater  treatment  systems.  To 
determine  if  autocorrelation  exists  in 
the  data,  a  statistical  evaluation  is 
necessary  and  will  be  considered  before 
the  final  rule.  To  estimate 
autocorrelation  in  the  data,  many 
measurements  for  each  pollutant  would 
be  required  with  values  for  equally 
spaced  intervals  over  an  extended 
period  of  time.  If  such  data  are  available 
for  the  final  rule,  EPA  intends  to 
perform  a  statistical  evaluation  of 
autocorrelation  and  if  necessary, 
provide  any  adjustments  to  the 
limitations  and  standards.  This 
adjustment  would  increase  the  values  of 
the  variance  and  monthly  variability 
factor.  However,  the  estimate  of  the 
long-term  average  and  the  daily 
variability  factor  are  generally  only 
slightly  affected  by  autocorrelation.  The 
adjustment  for  autocorrelation  is 
consistent  with  EPA's  assumption  for 
some  pollutants  in  the  Iron  and  Steel 
effluent  limitations  guidelines.  If  EPA 
determines  that  autocorrelation  is 
present  and  that  adjustments  to 
estimates  using  the  data  from  the  NODA 
episodes  will  result  in  higher 
limitations  and  standards  than  the 
preliminary  revised  limitations  and 
standards  in  this  NODA,  EPA  is  likely 
to  incorporate  those  adjustments  into 
the  final  limitations  and  standards. 


4.  Continuous  and  Batch  Flow  Systems 

For  each  influent  and  effluent  sample 
point  of  interest,  EPA  determined 
whether  wastewater  flows  were 
"continuous"  or  "batch."  The 
distinction  between  flow  systems  is 
consistent  with  the  assumptions  used 
for  EPA's  rule  for  the  Centralized  Waste 
Treatment  industry  which  also  had  data 
from  some  batch  flow  systems.  While 
this  same  assumption  was  used  in 
developing  the  proposed  MP&M 
limitations  and  standards,  the  following 
explanation  further  clarifies  that 
assumption. 

At  sample  points  associated  with 
continuous  flow  processes,  EPA 
collected  composite  samples  for  all 
analytes  except  for  hexane  extractable 
material  (HEM)  for  which  the  analytical 
method  specifies  grab  samples.  Also,  if 
EPA  field  composited  samples  of 
batches  for  each  day  at  a  batch  flow 
system,  the  statistical  analyses  used  the 
data  as  if  they  were  from  continuous 
flow  systems.  For  each  sample  point 
associated  with  a  continuous  flow 
process,  EPA  aggregated  all 
measurements  within  a  day  to  obtain 
one  value  for  the  day.  This  daily  value 
was  then  used  in  the  calculations  of 
long-term  averages,  variability  factors, 
and  limitations  and  standards. 

At  sample  points  associated  with 
batch  flow  processes,  EPA  usually 
collected  grab  samples  of  different 
batches.  For  each  sample  point 
associated  with  a  batch  flow  process, 
EPA  aggregated  the  measurements  to 
obtain  one  value  for  each  batch.  This 
batch  value  was  then  used  as  if  it  were 
a  daily  value. 

5.  Different  Episodes  at  a  Facility 

In  general,  each  episode  identifier 
corresponds  to  a  imique  facility.  For 
those  facilities  associated  with  multiple 
episodes,  EPA  has  treated  each  episode 
as  if  it  were  a  separate  facility  in  the 
statistical  analysis.  While  there  were 
few  facilities  with  multiple  episodes 
used  for  the  proposal,  the  NODA 
episodes  inc  ude  data  from  more 
facilities  with  multiple  episodes.  Thus, 
to  provide  another  opportunity  for 
public  comment,  the  following  sections 
provide  EPA's  rationale  for  treating  the 
episodes  separately  in  its  analyses.  As 
described  in  the  following  sections, 
these  multiple  episodes  were  from 
different  EPA  sampling  episodes, 
different  treatment  trains,  paired 
influent  and  effluent  data  from  industry, 
and  other  industry  submitted 
compliance  data. 

a.  EPA  Sampling  Episodes 

If  EPA  collected  samples  from  a 
facility  over  two  or  more  distinct  time 
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periods,  EPA  analyzed  the  data  from 
each  time  period  separately.  (All 
episode  numbers  that  have  no  letter 
designation  or  end  with  an  "A"  are  EPA 
sampling  episodes.)  In  the 
documentation,  EPA  identifies  each 
time  period  with  a  distinct  "facility" 
identifier.  For  example,  episodes  4805 
and  4815  are  actually  a  single  facility  in 
the  Dry  Dock  subcategory,  but  the  data 
firom  the  two  episodes  are  from  two  time 
periods.  Three  other  facilities  are 
associated  with  multiple  EPA  sampling 
episodes  and  they  are  all  in  the  Metal 
Finishing  Job  Shops  Subcategory  [see 
DCN  36022.  section  19.1).  In  effluent 
guidelines  for  other  industrial  categories 
including  Centralized  Waste  Treatment, 
EPA  has  made  similar  assumptions  for 
such  data,  because  data  from  different 
time  periods  generally  characterize 
different  operating  conditions  due  to 
changes  such  as  management, 
persoimel,  and  procedures. 

b.  Different  Treatment  Trains 

If  a  facility  had  entirely  separate 
process  and  treatment  trains  which  EPA 
sampled  separately,  EPA  has  treated  the 
data  as  if  they  were  collected  from  two 
different  facilities  because  the  two  trains 
are  operated  independently  with 
different  wastestreams.  In  the 
docimientation,  the  episode  identifier  is 
appended  with  an  "A"  to  indicate  that 
the  data  are  from  the  second  treatment 
train.  EPA's  assumption  for  these  data  is 
consistent  with  the  Centralized  Waste 
Treatment  rule. 

c.  Paired  Influent  and  Effluent  Sampling 

EPA  received  self-monitoring  data 
along  with  proposal  comments  from 
industry  with  influent  and  effluent 
paired  concentration  data.  These  data 
were  specifically  collected  in  response 
to  the  proposal  and  generally  adhered  to 
EPA's  guidelines  for  collecting  such 
data.  Because  the  sampling  and 
chemical  analysis  may  have  been 
somewhat  different  from  other  industry 
self-monitoring  data,  EPA  has  treated 
these  data  as  separate  episodes  from  the 
-EPA  sampling  data  and  industry  self- 
monitoring  data.  In  the  documentation, 
the  industry  paired  data  have  a  "P" 
following  the  4-digit  episode  identifier. 

d.  Compliance  Monitoring  Data 

In  comments  on  the  proposal  and 
from  other  sources,  EPA  received 
compliance  monitoring  data  from 
industry.  These  data  are  sometimes 
referred  to  as  "Discharge  Monitoring 
Report"  (DMR)  or  self-monitoring  data. 
In  the  documentation,  self-monitoring 
data  are  indicated  by  a  "D"  appended  to 
the  4-digit  episode  identifier.  At  a 
specific  facility,  this  4-digit  episode 


identifier  is  the  same  as  the  4-digit 
identifier  used  for  EPA  sampling  data  or 
the  paired  industry  data.  In  the 
statistical  analyses,  the  self-monitoring 
data  are  treated  separately  from  the  EPA 
sampling  data  and  the  paired  data.  This 
practice  is  consistent  with  other 
guidelines  and  is  used  because  the  data 
tend  to  be  associated  with  different  time 
periods  and/or  analytical  methods  than 
EPA  sampling  data. 

For  facilities  that  submitted  self- 
monitoring  data  over  an  extended 
period,  if  there  are  substantial 
differences  between  certain  time 
intervals,  EPA  will  reevaluate  whether 
the  data  should  be  assumed  to  be 
associated  with  different  episodes  in  the 
final  rule.  EPA  will  consider  using  DMR 
data  in  the  development  of  the  final 
limitations  and  standards. 

6.  Inclusion  of  Effluent  Data  Based 
Upon  Influent  Values 

Before  including  effluent  data  in  the 
statistical  analyses  for  the  limitations 
and  standards,  EPA  evaluated  whether 
the  influent  concentrations  were  at 
treatable  levels  and  whether  the 
treatment  system  had  efficient  removal 
capability.  While  this  same  assumption 
was  used  in  developing  the  proposed 
limitations  and  standards,  EPA  is 
including  this  discussion  because  many 
comments  addressed  the  relationship 
between  influent  and  effluent 
concentrations. 

a.  Evaluation  of  Treatable  Levels 

As  in  the  proposal,  the  effluent  data 
were  used  if  EPA  had  some  information 
indicating  that  the  influent  data  were  at 
the  "treatable"  level  for  the  pollutant. 
As  shown  in  DCN  36023  in  section  19.1, 
this  treatable  level  was  defined  as  ten 
times  the  nominal  quantitation  limit 
that  generally  was  associated  with  the 
analytical  method  most  frequently  used 
to  measure  samples  collected  during 
EPA's  sampling  episodes.  (The  nominal 
quantitation  limit  is  the  smallest 
quantity  of  an  analyte  that  can  be 
reliably  measured  with  a  particular 
method.  The  record  items  in  section  19 
generally  refer  to  the  'nominal 
quantitation  limit'  as  the  "baseline 
value.")  If  the  influent  data  were  below 
the  treatable  level  or  just  slightly  above, 
EPA  excluded  the  effluent  data  from  the 
analyses  for  the  limitations  and 
standards. 

If  influent  data  corresponding  to  the 
same  time  period  as  the  effluent  data 
were  unavailable,  EPA  used  different 
assumptions  depending  upon  the 
availability  of  other  data  about  the 
facility.  If  influent  data  horn  a  different 
time  period  were  available  and  were  at 
treatable  levels,  EPA  included  the 


effluent  data  in  its  analyses.  If  influent 
data  were  unavailable  but  EPA 
determined  from  other  information 
about  that  facility  that  it  generated  the 
pollutants  at  treatable  levels  in  the 
influent  (for  example,  some 
automakers),  then  EPA  included  the 
effluent  data  in  its  analyses. 

For  the  remaining  episodes  for  which 
information  about  influent  data  were 
unavailable,  EPA  excluded  their  data  in 
developing  the  option  long-term 
averages  and  option  variability  factors. 
The  episode  long-term  averages  and 
variability  factors  for  these  episodes  are 
located  at  DCN  36024  in  section  19.1. 
Although  EPA  excluded  these  data  from 
those  analyses,  EPA  has  included  them 
in  its  evaluation  of  the  preliminary 
revised  limitations  and  standards.  This 
comparison  is  described  in  section 
VI.A.l.c. 

EPA  applies  this  concept  of 
"treatability"  to  the  influent 
concentrations  so  that  it  selects  effluent 
concentrations  resulting  from  some* 
treatment,  rather  than  the  absence,  or 
relatively  low  levels,  of  the  pollutant  in 
the  influent.  Although  EPA  has  used  the 
term  "treatability  levels,"  it  does  not 
mean  to  imply  that  lower  levels  cannot 
be  treated  by  the  model  technologies. 
However,  the  lower  levels  may  need  less 
treatment  than  concentrations  above  the 
treatability  levels  that  EPA  has  used  in 
developing  today's  preliminary  revised 
limitations  and  standards. 

b.  Removals 

EPA  also  considered  whether  the 
treatment  at  the  facility  resulted  in 
negative  removals  (i.e.,  the 
concentrations  in  the  effluent  were 
higher  than  the  concentrations  in  the 
influent  before  treatment).  Generally, 
EPA  has  excluded  data  that  have 
negative  removals.  Exceptions  are 
generally  for  Total  Organic  Carbon 
(TOC)  or  for  removals  that  are  close  to 
zero.  EPA  requests  comment  on  this 
approach.  These  exceptions  are  listed  in 
DCN  36025  in  section  19.1. 

7.  Minimum  Data  Values 

For  organic  pollutants  and  hexane 
extractable  material  (HEM)  which  are 
measured  by  Methods  1624B/1625  and 
1664  that  use  the  minimum  level  (ML) 
concept,  EPA  has  substituted  the  value 
of  the  minimiun  level  for  any  detected 
concentration  or  sample-specific 
detection  limit  reported  below  the 
minimum  level.  EPA  substituted  the 
minimum  level  for  these  values  because 
when  an  ML  is  published  in  a  method, 
the  Agency  has  demonstrated  that  at 
least  one  well-operated  laboratory  can 
achieve  the  ML,  and  when  that 
laboratory  or  another  laboratory  uses 
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mat  method,  the  laboratory  is  required 
to  demonstrate,  through  calibration  of 
the  instrument  or  analytical  system,  that 
it  can  make  measurements  at  the  ML 
(defined  as  the  lowest  level  at  which  the 
entire  analytical  system  must  give  a 
recognizable  signal  and  an  acceptable 
calibration  point  for  the  analyte).  In  its 
statistical  models,  EPA  assumes  that 
these  substitutions  are  non-detected 
concentrations.  These  substitutions  also 
are  consistent  with  other  recent 
guidelines.  EPA  considers  these 
substitutions  to  be  appropriate  as  well 
for  the  MP&M  industry.  Therefore,  EPA 
has  incorporated  them  into  calculations 
of  the  revised  limitations  and  standards. 


il 


Oil  and  Grease 


In  general,  for  the  proposal  and 
today's  dociunent,  EPA  used  self- 
monitoring  data  when  they  were 
measiued  by  analytical  methods 
specified  in  or  approved  imder  40  CFR 
part  136  that  facilities  are  required  to 
use  for  compliance  monitoring.  One 
exception  was  EPA's  exclusion  of  all 
self-monitoring  data  for  oil  and  grease 
measured  by  methods  that  require  freon, 
an  ozone-depleting  agent,  as  an 
extraction  solvent.  Although  EPA 
excluded  oil  and  grease  data  from  freon- 
based  methods  from  the  proposal,  it  had 
done  so  for  other  reasons  (which  are 
dociunented  elsewhere)  than  the  type  of 
analytical  method  that  was  used. 
However,  EPA  is  excluding  some  self- 
monitoring  data  from  the  NODA 
episodes  because  these  data  were 
determined  by  analytical  methods  that 
use  ft^on.  The  following  provides  EPA's 
rationale  for  these  exclusions. 

Instead  of  using  data  measm-ed  by 
methods  that  require  freon,  EPA  used 
only  data  from  its  sampling  episodes 
and  the  self-monitoring  data  from  a 
more  recent  method.  Method  1664, 
which  uses  normal  hexane  (n-hexane)  as 
the  extraction  solvent  and  measures  oil 
and  grease  hexane  extractable  material. 
While  developing  Method  1664,  EPA 
received  comments  about  potentially 
differing  results  using  the  new  method 
that  could  bring  a  permittee  into 
noncompliance  under  certain 
circumstances  (see  DCNs  36026  and 
36027,  section  19.1).  Although  EPA  has 
determined  that  the  methods  are 
comparable  and  that  direct  replacement 
of  the  new  method  is  warranted,  EPA 
expects  that  facilities  will  choose  to  use 
Method  1664  rather  than  the  freon 
methods  as  freon  becomes  more 
expensive  and  difficult  to  obtain. 
Further,  EPA  has  determined  that  it 
collected  sufficient  data  to  establish  the 
oil  and  grease  limitations  using  only  the 
HEM  data.  Thus,  EPA  has  chosen  to 
develop  the  oil  and  grease  limitations 


solely  on  the  HEM  measm-ements  from 
Method  1664. 

In  evaluating  the  oil  and  grease  data 
for  today's  document,  EPA  determined 
that  its  ov^m  sampling  data  in  Phase  1 
had  been  analyzed  by  EPA  Method 
413.2,  a  method  utilizing  freon.  In 
addition  to  other  reasons  for  excluding 
the  data  (i.e. ,  due  to  its  analytical 
method  and  other  reasons  documented 
elsewhere),  EPA  has  determined  that  the 
data  should  be  excluded  because  the 
method  was  unlikely  to  produce 
comparable  results  to  methods  approved 
under  40  CFR  part  136  (such  as  EPA 
Method  413.1). 

9.  Data  Aggregation 

In  reviewing  its  documentation  after 
the  proposal,  EPA  determined  that  it 
had  incorrectly  summarized  the  data 
aggregation  procedure  that  EPA  used  for 
duplicates  and  grab  samples  in  the 
statistical  support  dociunent  for  the 
proposal.  EPA  determined  that  it  had,  in 
fact,  used  the  same  aggregation 
procedure  used  in  developing  its 
regulations  for  the  Centralized  Waste 
Treatment  and  the  Iron  &  Steel 
industries.  This  procedure  averages  the 
values  and  assumes  that  the  result  is 
noncensored  if  one  or  more  of  the 
samples  in  the  average  has  detected 
concentrations  of  the  pollutant.  In 
addition  to  using  this  procedure  for  the 
proposed  MP&M  limitations  and 
standards,  EPA  has  used  this 
aggregation  procedure  in  developing  the 
revised  limitations  and  standards  from 
the  NODA  episodes. 

10.  Significant  Digits 

In  presenting  the  preliminary  revised 
limitations  and  standard  in  section  VIII 
of  today's  document,  EPA  has  rounded 
the  results  to  three  significant  digits  to 
conform  with  its  usual  procedure  for 
presenting  effluent  limitations 
guidelines.  The  roimding  procediure 
used  for  today's  dociunent  rounds  up 
values  of  five  and  above,  and  rounds 
dounn  values  of  four  and  below,  and  is 
the  same  as  that  used  in  presenting  the 
regulations  for  the  fron  and  Steel 
industry.  This  rounding  procedure  has 
minor  differences  from  the  procedure 
used  at  the  proposal  (see  DCN  16385, 
section  10.0). 

One  exception  is  with  reporting  HEM 
results.  Section  14.3  of  EPA  method 
1664A  requires  reporting  of  results  for 
HEM  below  lOmg/L  to  two  significant 
digits.  In  section  VIII,  EPA  has 
presented  the  limitations'^and  standards 
for  HEM  with  two  significant  digits 
when  the  corresponding  concentration- 
based  limitations  were  less  than 
lOmg/L. 


11.  Data  Transfers 

For  the  proposal,  EPA  noted  that  it 
had  transferred  some  option  long-term 
averages  and  variability  factors  from  one 
subcategory  to  another  in  order  to 
calculate  some  limitations  and 
standards  (see  section  5.3  and  appendix 
C  of  the  proposal  statistical  support 
document).  Because  new  data  were 
made  available  after  the  proposal,  EPA 
is  considering  using  these  data  wherever 
possible  rather  than  transferring  the 
option  long-term  averages  and 
variability  factors  from  the  proposal. 
Thus,  the  preliminary  revised 
limitations  and  standards  incorporate 
these  data  to  the  extent  possible. 

For  some  subcategories,  even  with  the 
additional  data  from  the  NODA 
episodes,  EPA  was  unable  to  calculate 
the  option  long-term  average  and/or  the 
option  variability  factors  (see  DCN 
36028,  section  19.1).  This  could  occur 
for  a  pollutant  in  an  option  where  no 
data  were  available  or  the  episode  data 
sets  had  too  few  noncensored 
meatsurements  (i.e.,  the  pollutant  was 
not  detected  at  measurable  levels).  For 
example,  if  a  pollutant  had  all 
noncensored  values  for  all  of  the 
episodes  in  an  option,  then  it  was  not 
possible  to  calculate  the  option 
variability  factors.  The  availability  of 
more  data  allows  for  more  choices  in 
transferring  option  long-term  averages 
and  variability  factors,  therefore,  EPA  is 
considering  some  different  transfers 
than  it  used  for  the  proposal.  In  general, 
EPA  has  transferred  option  long-term 
averages  and  variability  factors  from  one 
subcategory  to  another  with  the  same 
model  technology.  The  following 
describes  the  transfers  that  EPA  used  for 
today's  preliminary  revised  limitations 
and  standards  and  those  that  were  used 
for  the  proposed  limitations  and 
standards. 

For  oil  and  grease  (as  HEM),  in  the 
subcategories  with  the  option  2  model 
technology,  only  the  General  Metals 
(GENL)  subcategory  had  both  an  option 
long-term  average  and  option  variability 
factors.  For  NSPS,  EPA  transferred  those 
to  the  Non-Chromium  Anodizers  (ANO) 
and  Printed  Wiring  Boards  (PWB) 
subcategories  which  are  also  associated 
with  the  option  2  model  technology. 
EPA  was  able  to  calculate  an  option 
long-term  average  for  HEM  in  the  Steel 
Forming  and  Finishing  (SFF) 
subcategory  (another  option  2 
subcategory),  so  only  the  option 
variability  factors  from  the  GENL 
subcategory  for  NSPS  were  transferred. 
In  the  proposal,  EPA  transferred  both 
the  option  long-term  average  and 
variability  factors  for  all  four 
subcategories. 
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For  total  sulfide,  the  MFJ  subcategory 
is  the  only  subcategory  with  the  option 
2  technology  that  had  both  an  option 
long-term  average  and  option  variability 
factors.  Thus,  these  values  were 
transferred  to  the  GENL  and  SFF 
subcategories.  For  the  PWB  subcategory, 
because  EPA  was  able  to  calculate  an 
option  long-term  average,  EPA 
transferred  only  the  option  variability 
factors  from  the  MFJ  subcategory  for 
total  sulfide.  EPA  notes  that  it  may  not 
regulate  total  sulfide  in  these 
subcategories  for  the  final  rule  [see 
section  rV.B.2).  Since  these 
subcategories  all  have  the  same 
technology  basis,  EPA  has  determined 
that  these  transfers  are  more  appropriate 
than  the  transfers  used  for  the  proposal 
which  were  from  the  Oily  Wastes 
subcategory,  which  uses  a  different 
technology  basis. 

For  the  SFF  subcategory,  EPA  also 
was  imable  to  calculate  limitations  and 
standards  for  cadmium  and  silver. 
Because  the  model  technology  is  the 
same  and  the  concentrations  of  these 
pollutants  would  be  most  similar  to  the 
GENL  subcategory,  EPA  transferred  the 
option  long-term  averages  and  option 
variability  factors  from  this  subcategory. 
EPA  notes  that  as  discussed  in  section 
IV.B,  EPA  is  considering  not  regulating 
cadmium  or  silver  for  the  SFF 
subcategory  in  the  final  rule.  Because 
EPA  transferred  the  GENL  option  long- 
term  average  and  variability  factors 
before  the  GENL  proposed  limitations 
and  standards  were  compared  against 
the  revised  limitations  and  standards, 
the  SFF  preliminary  revised  limitations 
and  standards  have  values  that  are  less 
than  those  for  the  GENL  subcategory. 
This  is  because  the  proposed  values  for 
the  GENL  subcategory  had  greater 
values  than  the  revised  limitations  and 
standards,  and  thus,  EPA  selected  the 
proposed  limitations  and  standards  as 
the  preliminary  revised  limitations  for 
the  GENL  subcategory.  However,  EPA 
did  not  perform  this  same  comparison 
for  the  SFF  subcategory.  For  the  final 
rule,  EPA  is  considering  whether  the 
SFF  subcategory  should  have  the  same 
limitations  and  standards  as  the  GENL 
subcategory. 

For  the  ANO  subcategory,  EPA  was 
unable  to  calculate  limitations  and 
standards  for  manganese,  nickel,  and 
zinc  due  to  insufficient  data.  Because 
the  model  technology  is  the  same,  EPA 
transferred  the  option  long-term 
averages  and  option  variability  factors  to 
the  ANO  subcategory  from  the  GENL 
subcategory.  These  transfers  were 
consistent  with  EPA's  transfers  for  the 
proposal.  EPA  solicits  comment  on  the 
approach  used  for  data  transfers. 


12.  Transfers  of  BPT  Limitations  bom 
Other  Rulemakings 

For  those  subcategories  for  which 
EPA  previously  promulgated  BPT/BCT 
limitations  for  TSS,  O&G,  and  pH  under 
other  categorical  guidelines,  EPA 
proposed  to  transfer  those  values  to  the 
rule  for  the  MP&M  industry. 

In  particul^,  EPA  proposed 
transferring  the  BPT/BCT  limitations  for 
oil  and  grease  (O&G),  TSS,  and  pH  from 
the  Metal  Finishing  effluent  guidelines 
(see  40  CFR  part  433.13)  to  the  ANO, 
PWB,  and  MFJ  subcategories.  These  are 
simunarized  in  E)CN  36060  in  section 
19.2.  . 

For  the  SFF  subcategory,  EPA 
proposed  the  same  BPT/BCT  limitations 
for  O&G,  TSS,  and  pH  as  it  had 
proposed  for  the  General  Metals 
subcategory.  EPA  is  now  considering 
whether  it  should  promulgate  the  less 
stringent  BPT/BCT  limitations  for  O&G, 
TSS,  and  pH  ftt)m  the  fron  and  Steel 
guidelines  (see  40  CFR  part  420)  for  this 
subcategory.  These  are  summarized  in 
DCN  36059  in  section  19.2. 

For  NSPS  for  TSS  and  O&G,  EPA 
intends  to  use  the  values  calculated 
from  its  database  except  for  the  TSS 
NSPS  for  the  Metal  Finishing  Job  Shops 
(MFJ)  subcategory.  Because  the  TSS 
standards  calculated  from  its  database 
were  greater  than  the  BPT  limitations, 
EPA  is  considering  transferring  the  BPT 
limitations  to  NSPS.  EPA  also  intends  to 
review  its  database  to  determine  if 
changes  should  be  made  to  the  data 
selection  for  TSS. 

For  the  final  rule,  EPA  intends  to 
identify  O&G  limitations  and  standards 
calculated  from  the  NODA  episodes  as 
"O&G  (HEM)'  to  indicate  that  the 
parameter  should  be  measured  as 
hexane  extractable  material  (HEM).  In 
contrast,  EPA  intends  to  retain  the 
previous  notation  of  "O&G"  for  the 
existing  BPT/BCT  limitations,  and 
intends  to  include  footnotes  or 
definitions  in  the  final  rule  that  indicate 
it  can  be  measured  as  HEM.  EPA 
intends  to  use  the  two  different 
notations  because  the  existing  BPT/BCT 
limitations  and  the  limitations/ 
standards  calculated  using  the  MP&M 
database  were  based  upon  analytical 
testing  methods  that  used  two  different 
extraction  solvents:  freon  and  n-hexane, 
respectively.  EPA  has  determined  that 
the  two  methods  are  comparable  (see 
DCNs  36026  and  36027  in  section  19.2). 
Because  freon  is  an  ozone-depleting 
agent  and  becoming  more  expensive, 
EPA  believes  that  facilities  will  prefer  to 
measure  oil  and  grease  as  HEM  for  the 
existing  BPT  limitations. 

Except  for  the  BPT/BCT  limitations 
■that  it  transferred,  EPA  notes  that  it 


assumed  a  weekly  monitoring  frequency 
in  developing  the  proposed  and 
preliminary  revised  limitations  and 
standards.  For  the  Metal  Finishing 
guidelines,  EPA  assumed  a  monitoring 
frequency  of  10  times  a  month  in 
developing  the  BPT/BCT  limitations. 
For  the  Iron  and  Steel  guidelines,  EPA 
assumed  a  daily  monitoring  frequency. 
These  assumed  monitoring  frequencies 
are  accounted  for  in  the  associated  costs 
in  assessing  economic  achievability  of 
each  rule.  In  general,  the  actual 
monitoring  requirements  will  be 
determined  by  the  permitting  authority 
and  compliance  with  the  monthly 
average  limitations  and  standards  will 
be  required  in  the  final  rule  regardless 
of  the  number  of  samples  analyzed  and 
averaged.  While  the  assumed 
monitoring  frequency  does  not  affect  the 
calculated  values  of  the  option  long- 
term  average  and  the  daily  maximum 
limitation,  it  does  affect  the  value  of  the 
monthly  average  limitation/standard. 

13.  Data  Review  for  Final  Rule 

While  EPA  has  reviewed  the  data  for 
the  NODA,  EPA  will  conduct  a  more 
detailed  engineering  and  statistical 
review  of  the  data  before  the  final  rule, 
similar  to  that  performed  for  other  rules. 
The  following  paragraphs  identify 
specific  data  reviews  diat  EPA  typically 
performs  before  promulgating  a  final 
rule. 

For  the  proposal  and  NODA.  EPA 
assigned  various  qualifiers  to  some  data. 
These  qualifiers  are  briefly  explained  in 
DCN  36029  in  section  19-.1  and  most  are 
described  in  section  10  of  the  proposal 
TDD.  EPA  excluded  some  data 
associated  with  some  qualifiers  (such  as 
effluent  associated  with  extremely  low 
influent  values).  For  the  final  rule,  EPA 
intends  to  review  the  data  exclusions  as 
a  result  of  the  qualifiers.  EPA  also 
iittends  to  reevaluate  which  data 
qualifiers  justify  data  exclusions. 

Comments  on  the  proposal  asserted 
that  sample-specific  detection  limits 
were  inflated  for  the  influent  data.  EPA 
has  conducted  a  brief  review  of  the 
sample-specific  detection  limits  and 
found  that  most  appear  to  be  the  same 
as  the  nominal  quantitation  limits 
identified  in  the  analytical  methods  (see 
DCN  36030,  section  19.1).  For  the  final 
rule,  EPA  will  review  the  consequences 
of  assuming  that  the  concentration 
values  are  equal  to  the  sample-specific 
detection  limits  for  the  few  influent 
sample-specific  detection  limits  that  are 
elevated. 

For  the  final  rule,  EPA  intends  to 
review  graphical  displays  of  the  daily 
measurements  in  the  larger  episode  data 
sets  to  evaluate  patterns  in  the  data, 
such  as  steadily  increasing  or  decreasing 
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values  over  time  or  during  certain  time 
intervals.  The  plots  may  also  indicate 
data  values  that  should  be  reviewed 
further  and  possibly  excluded  because 
they  appear  to  be  outliers  (i.e.,  values 
that  stand  out  as  being  extremely  lower 
or  higher  than  the  others). 

EPA  also  intends  to  review  simimary 
statistics  for  each  episode  (see  DCNs 
36031  and  36032.  section  19.1).  EPA 
may  further  review  episodes  with 
patterns  such  as  minimiun  and 
maximum  values  far  apart  or  extreme 
ranges  in  sample-specific  detection 
limits.  EPA  will  also  evaluate  whether 
some  episodes  appear  to  have  data  in 
ranges  different  from  most  other 
episodes  in  the  same  subcategory. 

EPA  also  will  review  multiple  grab 
measurements  taken  on  the  same  day 
and  field  duplicates  for  extreme 
discrepancies  between  values.  These 
measurements  are  listed  in  DCNs  36033 
and  36034  in  section  19.1.  In  addition, 
EPA  will  review  its  data  listings  of  daily 
values  (see  DCN  36000,  section  19.1). 
Where  both  influent  and  effluent  are 
available,  EPA  will  evaluate  extreme 
discrepancies  between  influent  and 
effluent  at  particular  episodes.  EPA  also 
intends  to  review  the  EPA  sampling 
data  to  verify  that  each  sample  day  is 
listed  for  a  particular  pollutant  imless 
otherwise  specifically  excluded.  EPA 
will  review  the  data  for  consistency  and 
any  unusual  patterns  (such  as  all  values 
being  associated  with  the  same 
noncensored  value  over  a  period  of  time 
which  can  indicate  nondetected  values 


rather  than  measured  values,  lack  of 
sensitivity  in  the  laboratory  procedures, 
or  other  causes). 

VII.  Revised  Estimates  of  Costs, 
Loadings,  Economic  Impacts,  and  Cost- 
Effectiveness 

A.  Revised  National  Estimates  of 
Economic  Impacts  / 

EPA  is  providing  the  results  of  its  • 
preliminary  economic  analysis  results 
based  on  revised  costs  and  selected 
changes  in  methodologies  discussed 
above  in  section  V.  All  analyses 
presented  in  this  section  incorporate 
new  the  costs  and  loadings  and  reflect 
use  of  the  revised  imputation  methods 
and  sample  weights  previously 
discussed  in  this  document.  To  separate 
the  effects  of  changes  (i.e.,  revised  costs, 
baseline  loadings,  removals,  sample 
weights  and  imputation  methods)  from 
changes  to  the  economic  analysis,  this 
section  first  presents  a  version  of  the 
analysis  that  applies  the  same  economic 
impact  methodologies  used  at  proposal. 
The  second  analysis  presents  results 
using  the  revised  cost  pass-through 
coefficients  discussed  in  section  V.A  of 
this  document.  The  third  analysis 
presents  results  based  on  a  niunber  of 
further  changes  in  economic  impact 
methodologies  discussed  in  section  V  of 
this  document.  All  other  aspects  of  the 
economic  analysis  methodology  remain 
as  described  in  the  proposal  EEBA.  The 
final  part  of  this  section  presents 
economic  impact  analysis  results  for  the 


Sand  Filter  Option  described  in  section 
III  of  this  document. 

All  results  presented  here  remain  in 
1999  dollars,  for  purpose  of  comparison 
with  the  results  of  the  proposed  rule 
analysis.  The  analysis  EPA  will  prepare 
for  the  final  rule  will  be  presented  in 
2001  dollars. 

1 .  Results  Using  the  Economic  Impact 
Analysis  Methodologies  Used  at 
Proposal 

This  section  presents  economic 
impact  results  using  revised  technical 
inputs  (i.e..  costs,  baseline  loadings, 
removals,  imputation  methods  and 
sample  weights),  but  applying  the  same 
economic  impact  analysis 
methodologies  used  at  proposal.  The 
analysis  includes  a  larger  number  of 
facilities  than  in  the  proposed  rule 
analysis  (63,909  sample  weighted 
facilities  vs  62,752  at  proposal).  The 
revised  imputation  methods  for  flows 
allow  analysis  of  additional  facilities,  In 
addition,  some  facilities  were 
reclassified  into  different  subcategories 
and  a  new  Zinc  Platers  subcategory  is 
being  considered,  as  described  in 
section  III.A.l  of  this  document.  Table 
Vn.A-l  shows  the  number  of  facilities 
in  each  subcategory  assessed  as  closures 
under  baseline  conditions.  The 
differences  in  the  totals  between  the  two 
analyses  reflects  the  larger  number  of 
focilities  analyzed,  the  revised  sample 
weights,  and  the  reclassification  of  some 
facilities  in  different  subcategories. 


Table  VII.A-1.— Summary  of  Changes  in  the  Total  Number  of  Dischargers  and  Baseline  Closures  Due  to 
Changes  in  Costs,  Weights  and  Numbers  of  Facilities:  EIA  Methodologies  Used  at  Proposal 


Sut)category 


Total  numt>er  of 
dischargers 


Proposed 

rule 
analysis 


NODA 
analysis 


Number  of  baseline 
closures* 


Proposed 

rule 
analysis 


NODA 
analysis'' 


General  Metals  

Metal  Finishing  Job  Shop  .. 
Non-Chromium  Anodizing  .. 

Printed  Wiring  Board  

Steel  Forming  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

Zinc  Platers 

All  Categories 


29,975 

1.530 

190 

635 

153 

29,425 

832 

11 

NA 

62,762 


12,287 

1,189 

178 

844 

153 

47,956 

832 

11 

458 

63.909 


3.199 

286 

40 

3 

6 

295 

0 

0 

NA 

3.829 


758 

60 

29 

236 

6 

2.347 

0 

3 

8 

3.447 


•  Both  the  proposed  mle  analysis  and  NODA  analysis  are  based  on  proposed  rule  low  flow  cutoffs  and  exclusions. 

''Changes  in  the  number  of  facilities  and  closures  are  largely  due  to  changes  in  the  different  sutxategones  and  the  facilities  within  them.  For 
details  see  section  III  of  this  document. 


II 


The  results  of  the  post-compliance 
impact  analyses  are  presented  first  for 
the  PSES  requirements  considered  for 
indirect  discharging  facilities,  and  then 
for  the  BAT/BPT  options  considered  for 
direct  discharging  facilities.  The 


comparisons  are  based  on  the  Proposed 
Option  and  the  NODA  Option,  both  of 
which  incorporate  the  low-flow  cutoffs 
and  exclusions  of  the  Proposed  Option. 
The  differences  in  results  are  therefore 
due  to  the  revised  costs,  loads  and 


imputation  methods,  rather  than  to  any 
changes  in  the  regulatory  option  being 
analyzed.  Similar  comparisons 
excluding  the  proposed  flow  cut-offs 
and  exclusions  are  available  in  section 
17.1.1,  DCN  35020.  of  the  public  record. 
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Table  VII.A-2  presents  economic 
impacts  for  indirect  dischargers.  Of  the 
56,169  indirect  discharging  facilities 
potentially  subject  to  regulation  after 


baseline  closures,  EPA  estimates  that 
329  facilities  or  0.6  percent  could  be 
.  expected  to  close  as  the  result  of  the 
proposed  rule,  based  on  revised 


technical  inputs.  This  compares  with 
179  facility  closures  or  0.3  percent 
predicted  by  the  proposal  analysis. 


Table  VII.  A-2.— Incremental  Severe  Impacts  (Facility  Closures)  on  Indirect  Dischargers  Due  to  Changes  in 
Costs,  Weights  and  Numbers  of  Facilities:  EIA  Methodologies  Used  at  Proposal 


Sut>category 


Total  operating  in  baseline 


Proposed 

rule 
analysis 


NODA 
analysis 


Numt>er  of  facility  clo- 
sures due  to  the  rule^ 


Proposed 

rule 
analysis 


NODA 
analysis 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizing  .. 

Printed  Wiring  Board  

Steel  Forming  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

Zinc  Platers 

All  Categories  


23,140 

1,231 

150 

620 

105 

28.219 

799 

6 

NA 

54,270 


10,115 

1,105 

113 

604 

106 

42,891 

802 

3 

429 

56,169 


24 

128 

0 

7 

6 

14 

0 

0 

NA 

179 


93 

164 

0 

25 

6 

17 

0 

0 

24 

329 


■  Both  the  proposed  rule  analysis  and  NODA  analysis  are  based  on  proposed  rule  low  flow  cutoffs  and  exclusions. 


Another  627  facilities,  or  one  percent 
of  the  indirect  dischargers  operating  in 


the  baseline,  would  experience' 
moderate  economic  impacts  under  the 


proposed  rule  based  on  the  revised 
costs,  as  shown  in  Table  VII.A-3. 


Table  VII.A-3.— Incremental  Moderate  Impacts  on  Indirect  Dischargers  Due  to  Changes  in  Costs,  Weights 

AND  Numbers  of  Facilities:  EIA  Methodologies  Used  at  Proposal 


Subcategory 


Total  operating  in  baseline 


Proosed 

rule 
analysis 


NODA 
analysis 


Number  of  facilities  expe- 
riencing moderate  im- 
pacts due  to  the  rule' 


Proosed 

rule 
analysis 


NODA 
analysis 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizing  .. 

Printed  Wiring  Board  

Steel  Forming  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

Zinc  Platers 

All  Categories  


23,140 

1,231 

150 

620 

105 

28,219 

799 

6 

NA 

54,270 


10,115 

1,105 

113 

604 

106 

42,891 

802 

3 

429 

56.169 


153 

117 

0 

301 

4 

0 

0 

0 

NA 

575 


121 

150 

24 

293 

14 

9 

0 

0 

16 

627 


■Both  the  proposed  rule  analysis  and  NODA  anaysis  are  based  on  proposed  mle  low  fk>w  cutoffs  and  exclusions. 


Governments  own  5,005  of  the  56,169 
indirect  discharging  facilities  in  the 
revised  analysis.  Of  these,  43  incur 
compliance  costs  above  one  percent 
under  the  proposed  rule,  but  none  of  the 


affected  governments  experience 
significant  impacts  as  a  result. 

Table  VILA— 4  presents  the  results  of 
the  same  analyses  for  direct  discharging 
facilities.  Of  the  4,293  direct  dischaigers 


subject  to  regulation  after  baseline 
closiires,  EPA  estimates  that  27  facilities 
or  0.6  percent  could  be  expected  to 
close  as  the  result  of  the  proposed  rule. 


Table  VII.A-4.— Incremental  Severe  Impacts  (Facility  Closures)  on  Direct  Dischargers  Due  to  Changes  in 
Costs,  Weights  and  Numbers  of  Facilities:  EIA  Methodologies  Used  at  Proposal 


Subcategory 


General  Metals 

Metal  Finishing  Job  Shops 
Non-Chromum  Anodizing  . 
Printed  Wiring  Board  


Total  operating  in  baseline 


Proposed 
rule  analysis 


3,636 
-12 


11 


NODA 
analysis 


1,444 
24 
35 

4 


Numt)er  of  facility  clo- 
sures due  to  the  rule' 


Proposed 
njle  analysis 


20 
0 


NODA 
analysis 


13 
0 
0 
0 
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J"ABLE  VII.A-4.— Incremental  Severe  Impacts  (Facility  Closures)  on  Direct  Dischargers  Due  to  Changes  in 
Costs,  Weights  and  Numbers  of  Facilities:  EIA  Methodologies  Used  at  Proposal— Continued 


Subcategory 


Steel  Forming  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

Zinc  Platers  ..., 

All  Categories  


Total  operating  in  baseline 


Proposed 
rule  analysis 


43 

911 

34 

6 

NA 

4,653 


NODA 
analysis 


41 

2,686 

31 

6 

21 
4,293 


Number  of  facility  clo- 
sures due  to  the  rule* 


Proposed 
rule  analysis 


0 
0 
0 
0 

NA 
20 


NODA 

analysis 


0 
13 
0 
0 
0 
27 


'Both  the  proposed  rule  analysis  and  NODA  analysis  are  based  on  proposed  rule  low  flow  cutoffs  and  exclusions. 


Another  46  facilities,  or  one  percent        baseline,  are  expected  to  experience 
of  the  direct  dischargers  operating  in  the    moderate  economic  impacts  under  the 


proposed  rule,  as  shown  in  Table  Vn.A- 
5. 


Table  VII.A-5.— Incremental  Moderate  Impacts  on  Direct  Dischargers:  EIA  Methodologies  Used  at 

Proposal 


Sut>category 


Total  operating  in  baseline 


Proposed 
rule  analysis 


NODA 
analysis 


Number  of  facility  experi- 
encing moderate  impacts 
due  to  the  rule  rule* 


Proposed 
mle  analysis 


NODA 
analysis 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromum  Anodizing  .. 

Printed  Wiring  Board  

Steel  Forming  &  Finishing  . 

Oily  W2istes 

Railroad  Line  Maintenance 

ShipbuikUng  Dry  Dock  

Zirw  Platers 

All  Categories  


3,636 
1? 


11 

43 

911 

34 

6 

NA 

4.653 


1.741 
24 

35 

4 

41 

2,391 

31 

6 

21 

4.293 


34 
0 


15 
0 

24 
0 

7 


0 

0 

NA 

41 


0 

0 

0 

46 


■Both  the  proposed  mle  analysis  and  NODA  analysis  are  based  on  proposed  mle  k>w  ftow  cutoffs  and  exdusk>ns. 


jGovemments  own  722  of  the  4,293 
direct  discharging  facilities  in  the 
revised  analysis.  Of  these,  236  (or  33 
percent)  incur  compliance  costs  above 
one  percent  of  their  baseline  cost  of 
service  under  the  proposed  nde,  but  ' 


none  of  the  aHected  governments 
experience  significant  impacts  as  a 
result. 


2.  Results  With  Revised  Cost  Pass- 
Through  Coefficients 

Table  VII.A-6  presents  economic 
impacts  using  the  revised  cost  pass- 
through  coefficients  described  in  section 
V.A  of  this  document. 


Table  VI I. A-€.— Incremental  Closures  and  Moderate  Impacts  for  NODA  Option:  Original  CPT  versus 

Revised  CPT* 


Subcategory 


Incremental  closures 

Incremental  moderate 
impacts 

Total  oper- 

CPT used 
at 

Revised 
CPT 

ating  in 
baseline 

CPT  used 

at 
proposal 

Revised 

proposal 

CPT 

11,559 

107 

110 

121 

127 

1.129 

164 

245 

150 

150 

148 

0 

0 

24 

24 

608 

25 

28 

293 

346 

148 

6 

6 

14 

14 

45.579 

31 

31 

9 

9 

832 

0 

0 

0 

0 

9 

0 

0 

0 

0 

450 

24 

81 

16 

16 

60,462 

356 

500 

627 

686 

General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromum  Anodizing  ... 

Printed  Wiring  Board 

Steel  Forming  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

Zinc  Platers 

All  Categories 


■Both  the  proposed  mle  analysis  and  NODA  analysis  are  based  on  proposed  mle  low  flow  cutoffs  and  exclusions.  These  analyses  include 
new  costs,  weights,  and  number  of  facilities. 
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Use  of  the  revised  cost  pass-through 
coefficients  result  in  an  additional  144 
closures  and  59  moderate  impacts. 

Table  VII. A-7  shows  the  estimated 
percentage  price  increases  that  resiUt 
firom  use  of  the  revised  cost  pass- 
through  coefficients,  by  sector.  These 
estimated  percentage  price  increases  are 
estimated  for,  and  apply  only  to,  the 
segment  of  the  industry  sectors  that  is 
estimated  to  incur  costs  as  a  result  of  the 
MP&M  regulation.  In  all  cases,  the  price 
increases  are  less  than  one  percent. 

Table  VI I. A-7.— Sector  Percent- 
age Price  Increases  Predicted 
BY  New  Cost  Pass-Through  Co- 
efficients (NODA  Analysis) 


Table  VI I. A-7.— Sector  Percent- 
age Price  Increases  Predicted 
BY  New  Cost  Pass-Through  Co- 
efficients (NODA  Analysis)— 
Continued 


Sector 

Percent 

sector  price 

increase'- 

Ordnance  

Other  Metal  Products  

0.12 
0.04 

Precious  &  Non-Precious  Met- 
als   

0.03 

Printed  Wiring  Board  

0.00 

Railroad  

Ships  &  Boats 

0.01 
0.03 

Stationary  Industnal  Equipment 

0.05 

■   ■     -  1 

Sector 

Percent 

sector  price 

increase^ 

Aerospace 

Aircraft  

Bus  &  Truck 

0.04 
0.03 
0.06 

Electronic  Equipment 

Hardware  

Household  Equipment  

0.04 
0.08 
0.02 

Instalments , 

Iron  &  Steel 

0.08 
0.20 

Metal  Finishing  Job  Shops 

Mobile  Industrial  Equipment 

Motor  Vehicle 

0.60 
0.17 
0  07 

Office  Machines 

0.00 

^  Based  on  an  anajysis  including  revised 
costs  and  weights,  financial  data  updated 
using  sector-specific  producer  price  Indices, 
and  new  cosl-pass-through  coefficients.  This 
analysis  does  not  Include  other  methodology 
changes  discussed  in  the  NODA. 

3.  Results  Based  on  Revised  Economic 
Impact  Methodologies 

Section  V  of  this  document  discusses 
a  number  of  changes  EPA  is  considering 
making  to  the  economic  impact 
methodologies.  This  section  presents 
economic  impact  analysis  results  based 
on  a  number  of  these  changes, 
including: 


•  Use  of  sector-specific  thresholds  for 
the  moderate  impact  analysis  tests  (pre- 
tax retiim  on  sales  (PTRS)  and  interest 
coverage  ratio  (ICR); 

•  Use  of  a  single  test,  based  on  net 
present  value,  to  assess  the  potential  for 
closiues;  this  test  excludes 
consideration  of  liquidation  values  for 
all  MP&M  facilities,  including  the  219 
facilities  that  reported  them  in  their 
response  to  the  MP&M  survey; 

•  Including  baseline  capital  outlays 
in  the  calculation  of  cash  flow; 

•  Updating  siuvey  data  using  sector- 
specific  price  indices; 

•  Adjusting  labor  costs  for  facilities 
that  report  abnormally  high  labor  costs; 
and 

•  Limiting  post-compliance  tax 
shields  to  no  greater  than  reported 
baseline  taxes. 

These  results  also  include  revised  costs, 
imputation  methods,  and  sample 
weights,  and  use  the  revised  cost  pass- 
through  coefficients. 

Table  VII.A-8  shows  the  effects  of 
these  methodology  changes  in 
combination,  compared  with  results 
based  on  the  proposal  economic  impact 
methodologies  combined  with  revised 
cost  pass-through  coefficients. 


Table  VI I. A-8.— Baseline  Closures  and  Incremental  Closures  and  Moderate  Impacts  for  the  Proposed 
Rule,  With  and  Without  Changes  in  Economic  Impact  Analysis  Methodologies 


Subcategory 


General  Metals 

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizing  .. 

Printed  Wiring  Board 

Steel  Forming  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

Zinc  Platers 

All  Categories 


Total  operating  in 
baseline  -* 


Without 
changes  *> 


11.559 

1,129 

148 

608 

148 

45,579 

832 

9 

450 

60,462 


With 
changes" 


11,435 

1,139 

148 

605 

148 

46.286 

832 

9 

435 

61,036 


Incremental  closures 


Without 
changes'* 


110 

245 

0 

28 

6 

31 

0 

0 

81 

500 


With 
changes' 


111 

520 

0 

55 

17 

1 

0 

0 

93 

797 


Incremental  moderate  im- 
pacts 


Without 

With 

changes" 

changes '^^ 

127 

151 

150 

36 

24 

0 

346 

56 

14 

17 

9 

0 

0 

0 

0 

0 

16 

0 

686 

260 

••See  Table  VII.A-1  for  baseline  closures. 

"Results  of  revised  cost  pass-through  analysis  as  reported  in  Table  VII. A-6  are  included  in  the  "Without  Changes"  columns. 

'The  results  based  on  revised  EIA  methodologies  also  include  the  revised  cost  pass-through  coefficients. 


Use  of  the  new  economic  impact 
analysis  methodologies  results  in  an 
increase  in  estimated  closiues  for  the 
General  Metals,  Metal  Finishing  Job 
Shops,  Printed  Wiring  Board,  Steel 
Forming  and  Finishing,  and  Zinc  Plater 
subcategories  and  in  a  decrease  in 
estimated  closures  for  the  Oily  Waste 
subcategory.  This  result  primarily 
reflects  the  recognition  of  ongoing 
capital  expenditures  in  the  cash  flow 


analysis  and  use  of  a  single  test  for 
closures. 

The  difference  in  estimated  moderate 
impacts  reflect  the  lower  sector-specific 
PTRA  and  ICR  thresholds  estimated 
based  on  industry  data.  These  lower 
thresholds  affected  both  baseline  and 
moderate  impacts,  with  a  net  decrease 
in  impacts  attributed  to  the  proposed 
rule.  EPA  concluded  that  the  revised 
thresholds  provide  a  more  realistic 
measure  of  financial  distress.  As  noted 


by  commenters,  the  thresholds  used  in 
the  proposal  analysis  resulted  in 
substantial  portions  of  the  MP&M 
facilities  being  classified  as 
experiencing  financial  distress  eveij 
under  baseline  conditions.  The  sector- 
specific  thresholds  result  in  a  more 
reasonable  characterization  of  baseline 
conditions  and  of  the  incremental 
impacts  of  the  proposed  rule  on 
financial  stress. 
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3.  Revised  National  Estimates  of  Cost- 
^Effectiveness 

EPA  performed  a  revised  cost- 
9ffectiveness  analysis  based  on  the 
revised  estimates  of  costs,  loadings  and 
removals  described  previously.  Cost- 
effectiveness  analysis  is  used  in  the 
development  of  effluent  limitations 
guidelines  to  evaluate  the  relative 
efficiency  of  alternative  regulatory 
options  in  removing  toxic  pollutants 
from  the  effluent  discharges  to  the 
nation's  waters. 

The  cost-effectiveness  of  a  regulatory 
option  is  defined  as  the  incremental 
annual  cost  (in  1981  constant  dollars) 


per  incremental  toxic-weighted 
pollutant  removals  for  that  option.  This 
represents  the  unit  cost  of  removing  the 
next  pound-equivalent  of  pollutants  and 
is  expressed  in  constant  1981  dollars 
per  toxic  poiind-equivalent  removed 
{$/lb-eq)  to  allow  comparisons  with 
other  options  being  considered. 
Although  not  required  by  the  Clean 
Water  Act,  cost-effectiveness  analysis  is 
a  useful  tool  for  evaluating  regulatory 
options  that  address  toxic  pollutants. 

For  the  proposal,  EPA  based  BPT  and 
BAT  limitations  on  the  same  technology 
for  all  subcategories.  Because  the 
Agency  does  not  evaluate  the  cost- 
effectiveness  of  BPT  technology  (see 


relevant  discussion  in  the  Centralized 
Waste  Treatment  ELG  Proposal;  64  FR 
2306)  and  EPA  proposed  BAT 
limitations  that  are  equivalent  to  BPT 
limitation,  EPA  is  only  providing  the 
cost-effectiveness  analysis  for  indirect 
dischargers. 

Table  VII. B-1  siunmarizes  the  total 
cost-effectiveness  analysis  for  the  PSES 
regulatory  option  applicable  to  indirect 
dischargers,  by  subcategory.  This 
analysis  reflects  the  flow  cutoffs  and 
exclusions  of  the  proposed  rule,  and 
includes  all  revised  inputs.  Estimates  of 
costs  and  pollutant  removals  do  not 
include  facilities  that  close  in  the 
baseline. 


Table  VII.B-1.— Cost-Effectiveness  for  Indirect  Dischargers  by  Subcategory 


Subcategory 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizing  .. 

Oily  Wastes 

Printed  Wiring  Boards 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

Steel  Forming  &  Finishing  . 

Zinc  Platers--  

All  Indirect  Dischargers 


« Assuming  no  flow  cutoff. 


(p.  Results  for  the  Sand  Filter  Option 

EPA  is  considering  a  Sand  Filter 
(Dption  for  the  metal-discharging 


NODA 

incremental 

before-tax 

compliance 

cost 

(million 

$1981) 


NODA 

incremental 

removals 

(Ibs-eq) 


300.56 
45.14 


50.58 
76.08 


9.69 

38.13 

520.18 


683.305 
64,199 

8^989 
138.458 


63,368 

97,304 

1,055,623 


NODA 
cost-effec- 
tiveness 

ratio 

($1981/lb- 

eq) 


440 
703 


5.627 
549 


153 
392 
493 


Cost-effec- 
tiveness 
ratk),  pro- 
posal anal- 
ysis 
(S1981/lb- 
eq) 


136 
39 


178 


NA 
106 


subcategories,  as  described  in  section  III 
of  this  document.  Table  VII.C-1 
presents  economic  analysis  results  for 
this  option.  This  analysis  is  based  on  all 


revised  inputs,  revised  cost  pass- 
through  coefficients,  and  new  economic 
impact  analysis  methodologies. 


Table  VII.C-1.— Economic  Impact  Analysis  Results  and  Cost-Effectiveness  for  the  Sand  Filter  Option 


Subcategory 


Number  of 
facilities  op- 
erating in 
the  baseline 


Incremental 
closures 


Incremental 

moderate 

impacts 


Incremental 

before-tax 

compliance 

costs 

(million 

S1981) 


Increment, 
removals 
(Ibs-eq) 


Cost-effect. 

ratio 
($1981/lb- 

eq)" 


All  Dischargers  with  Metal-Bearing  Dischargers 


General  Metals 

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizing  . 

Printed  Wiring  Boards 

Steel  Forming  &  Finishing  , 
Zinc  Platers'' 


Total 


13,910 


11.435 

1,025 

1.139 

565 

148 

91 

605 

80 

148 

19 

435 

93 

1,872 


1.323 

47 

0 

56 

15 
0 


1.442 


1.615.19 
46.27 
26.91 
85.94 
29.12 
52.97 


1,856.40 


3.612.966 
94.586 

2,445,414 
161.618 
180.814 
164,137 


6,659.535 


NA 
NA 
NA 
NA 
1^ 
NA 


NA 


All  indiract  Dischargers  with  Mstal-Bearing  Dischargers 


General  Metals 

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizing  .. 

Printed  Wiring  Boards 

Steel  Forming  &  Finishing  . 


11,316 

1,028 

1,115 

577 

113 

91 

600 

84 

106 

17 

1,498 

36 

0 

60 

11 


1,072.14 

44.65 

6.07 

85.66 

13.83 


1,985,066 

92,575 

5,622 

161,586 

64,136 


540 
482 

1.081 
530 
216 
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Table  VII.C-1.— Economic  Impact  Analysis  Results  and  Cost-Effectiveness  for  the  Sand  Filter  Option— 

Ck}ntinued 


Subcategory 

Number  of 
facilities  op- 
erating in 
the  baseline 

Incremental 
closures 

Incremental 

moderate 

impacts 

Incremental 

before-tax 

compliance 

costs 

(million 

$1981) 

Increment, 
removals 
(Ibs-eq) 

Cost-effect. 

ratio 
($1981/lb- 

eq)" 

Zirw  Platers'* 

414 

93 

12 

49.90 

163,200 

306 

Total 

13.664 

1.889 

1.616 

1,272.26 

2,472.185 

515 

'  Cost-Effectiveness  is  applicable  to  indirect  dischargers  only. 
■'Assuming  no  flow  cutoff. 


D.  Revised  National  Estimates  of 
^4onetized  Benefits 

EPA  is  providing  preliminary 
environmental  assessment  and  benefits 
analysis  results  based  on  revised 
pollutant  loadings.  All  analyses 
presented  in  this  section  incorporate 
changes  to  technical  inputs  including 
pollutant  loadings,  sample  weights,  a 
larger  number  of  sample  MP&M 
hicilities.  and  reclassification  of  some 
facilities  into  different  discharge 
categories  as  described  in  section  in.G 
of  today's  document.  To  separate  the 
effects  of  the  revised  pollutant  loadings 
and  sample  weights  from  benefits 
analysis  changes,  EPA  first  presents  a 
version  of  the  analysis  that  applies  the 
same  benefit  analysis  methodologies 
used  at  proposal.  The  proposal  E£BA 
describes  all  aspects  of  the 
enviroimiental  assessment  and  benefits 
analysis  methodologies.  The  second 


analysis  presents  benefits  results  using 
the  revised  methodologies  and  data 
discussed  in  section  V  of  today's 
document  but  does  not  incorporate 
changes  in  the  environmental 
assessment  and  benefits  analysis 
methodologies.  The  third  benefits 
results  reflect  all  changes  docimiented 
in  today's  document  (e.g.,  changes  in 
loadings,  environmental  assessment, 
and  benefits  analysis  methodologies). 

Like  the  revised  estimates  of 
economic  impacts,  the  benefits  results 
presented  here  use  1999  dollars  to 
enable  comparison  with  the  results  of 
the  proposed  nUe  analysis.  The  benefit 
analysis  EPA  prepares  to  accompany  the 
final  rule  will  be  presented  in  2001 
dollars.  Benefits  results  apply  to  the 
NODA  option  only  ( i.e.,  benefits  were 
only  estimated  for  Options  2,6,  and  10 
with  the  proposed  flow  cut-offs  and 
exclusions).  The  NODA  option  includes 
the  same  exclusions  and  flow  cutoffs  as 


the  proposed  option  thus  benefits  were 
not  estimated  for  the  basic  and 
advanced  treatment  options  without 
flow  cutoffs. 

1.  Human  Health  Benefits 

EPA  used  revised  pollutant  loading 
estimates  to  analyze  the  following 
measures  of  health-related  benefits: 
reduced  cancer  risk  from  fish  and  water 
consumption;  reduced  risk  of  non- 
cancer  toxic  effects  from  fish  and  water 
consumption;  lead-related  health  effects 
to  children  and  adults;  and  reduced 
occurrence  of  in-waterway  pollutant 
concentrations  in  excess  of  levels  of 
concern. 


l.a 
cases 


Reduced  incidence  of  cancer 


Table  VII.D-1  presents  revised  total 
benefits  from  reduced  incidence  of 
cancer  cases,  including  both  drinking 
water  £ind  fish  exposiires. 


Table  VII.D-1  .—Estimated  Annual  Benefits  From  Avoided  Cancer  Cases  From  Fish  and  Drinking  Water 

Consumption 


Regulatory  status 


Drinking  water 


Annual  can- 
cer cases 


Benefit 
value  (mil- 
lion 1999$) 


Fish  consumption 


Annual  can- 
cer cases 


Benefit 
value  (mil- 
lion 1999$) 


Total 


Annual  can- 
cer cases 


Benefit 
value  (mil- 
lion 1999$) 


Proposed  Rule 

Baseline  

#  Cases/Value 

5.10 
2.86 
43.9 

N/A1 

$13.01 

N/A 

0.13 
0.08 
35.7 

N/A 

$0.26 

N/A 

5.23 
2.94 
43.9 

r^A 

$13.27 

Percent  Reduction  

N/A 

NODA  Option  (Includes  Changes  to  Technical  Inputs  Only)' 


Baseline  

#  Cases/Value 

0.45 
0.22 
51.5 

N/A 

$1.34 

N/A 

0.53 
0.17 
67.8 

N/A 

$2.10 

N/A 

0.98 
0.39 
60:4 

N/A 
$3.45 

Percent  Reduction  

N/A 

NODA  Option  With  All  Changes  in  Today's  Document 


Baseline  

#  Cases/Value 

4.82 
1.87 
61.2 

N/A 

$18.00 

N/A 

0.69 
0.21 
69.9 

N/A 

$2.96 

N/A 

5.51 
2.08 
62.3 

N/A 
$20.95 

Percent  Reduction  

N/A 

^  Not  Applicable. 

2 The  NODA  Option  analysis  (including  the  NODA  option  with  technical  input  changes  only  {e.g.,  changes  in  loadings  methodology)  and  the 
NODA  option  with  all  changes  In  today's  Document)  does  not  include  cancer  effects  associated  with  exposure  to  lead. 
Source:  U.S.  Environmental  Protection  Agency. 
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EPA  introduced  two  methodology 
changes  that  affect  the  estimated 
incidence  of  cancer  cases.  First,  EPA 
corrected  the  POTW  flow  assigned  to 
small  receiving  POTWs  with  missing 
flow  information.  Second,  EPA  updated 
the  list  of  drinking  water  intake  sites 
used  for  estimating  cancer  cases  from 
drinking  water.  These  changes  are 
discussed  in  section  V  of  this  document. 

EPA  estimates  that  cancer  cases  under 
the  NODA  option  with  all  changes  in 
today's  Notice  and  revised  pollutant 
loadings  will  decrease  from  annual 
baseline  levels  of  4.82  to  1.87  for 
drinking  water  cancer  cases  and  from 
0.69  to  0.21  for  fish  consumption  cancer 
cases,  and  will  result  in  monetary 
benefits  of  $18.00  million  and  $2.96 
million  (1999$),  respectively,  for 
drinking  water  and  fish  consiunption 
cancer  cases. 

Total  benefits  from  reduced  exposure 
to  carcinogens  are  $20.95  million 
(1999$)  annually  under  the  NODA 


option  with  all  changes  in  today's 
document. 

l.b    Reductions  in  Systemic  Health 
Effects 

The  change  in  exposure  to  pollutants 
through  fish  and  water  consumption 
results  in  improvements  in  human 
health  and  well-being.  One  way  of 
measuring  these  effects  is  to  compare 
the  reduction  in  pollutant  exposure  to 
pollutant-specific  health  effects 
thresholds.  The  Agency  used  the  revised 
pollutant  loading  estimates  to  calculate 
in-stream  pollutant  concentrations  for 
77  pollutants  that  are  toxic  to  body 
systems.  EPA  then  compared  estimated 
in-stream  pollutant  concentrations  with 
risk  reference  doses  to  calculate  a 
hazard  score.  The  Agency  calculated  the 
distribution  of  hazard  scores  for 
drinking  water  and  fish  consumption 
populations  for  baseline  and  post- 
compliance  exposures.  The  results  for 
the  proposed  rule  showed  a  movement 


in  populations  from  higher  risk  values 
to  lower  risk  values  for  both  the  fish  and 
drinking  water  analyses.  Both  analyses 
show  substantial  increases  in  the 
percentage  of  the  exposed  populations 
that  would  be  exposed  to  "no  risk  of 
systemic  health  hazards."  Results  for  all 
options  show  similar  movements  in 
populations  from  higher  risk  values  to 
lower  risk  values  for  both  drinking 
water  and  fish  consumption  populations 
(see  section  17.7.1,  DCN  35561  and 
section  17.7.2,  DCN  35611). 

l.c    Benefits  From  Reduced  Exposure 
to  Lead 

Table  VII.D-2  presents  revised  benefit 
estimates  associated  with  reduced 
exposure  to  lead.  The  analysis  assessed 
benefits  of  reduced  lead  exposure  from 
consimiption  of  contaminated  fish 
tissue  to  three  sensitive  populations:  (1) 
Preschool  age  children,  (2)  pregnant 
women,  and  (3)  adult  men  and  women. 


Table  VII.D-2:  National  Lead-Related  Benefits 

[Millions  of  1999  $  per  year] 


Benefits  Category 


Children 


Reduced 
Cases 


Monetary 
Value 


Adult  Men 


Reduced 
Cases 


Monetary 
Value 


Adult  Women 


Reduced 
Cases 


Monetary 
Value 


Total 


Reduced 
Cases 


Monetary 
Value 


Proposed  Rule 


Neonatal  Mortality  

Avoided  IQ  loss 

Reduced  IQ<70  ....; 

Reduced  Pb>20  mg/L 

Hypertension  

CHD  

CBA 

Bl 

Mortality 


1.6 

489.1 

1.7 

0.1 


$9.33 
$4.93 
$0.13 
$0.00 


959.8 
1.2 
0.5 
0.3 

1.7 


$1.01 
$0.09 
$0.14 
$0.08 
$9.85 


N/A 
0.4 
0.2 
0.1 
0.4 


N/A 
$0.03 
$0.03 
$0.02 
$2.38 


1.6 
489.1 
1.7 
0.1 
959.8 
1.6 
0.7 
0.4 
2.1 


$9.33 
$4.93 
$0.13 
$0.00 
$1.01 
$0.11 
$0.17 
$0.10 
$12.23 


NODA  Option  (Includes  Changes  to  Technical  Inputs  Only) 


Neonatal  Mortality 

Avoided  10  loss 

Reduced  IQ<70 

Reduced  Pb>20  mg/L 

Hypertension  

CHD  

CBA 

Bl 

Mortality 


0.8 

229.4 

0.8 

0.0 


$4.48 
$2.31 
$0.06 
$0.00 


468.0 
0.6 
0.3 
0.1 

0.8 


$0.49 
$0.04 
$0.07 
$0.04 
$4.88 


N/A 
0.2 
0.1 
0.1 
0.2 


N/A 
$0.01 
$0  02 
$0.01 
$1.17 


0.8 
229.4 
0.8 
0.0 
468.0 
0.8 
0.3 
0.2 
1.0 


$4.48 
$2.31 
$0.06 
$0.00 
$0.49 
$0.06 
$0.08 
$0.05 
$6.05 


NODA  Option  With  all  Changes  in  Today's  Document 


Neonatal  Mortality  

Avoided  10  loss 

Reduced  IQ<70 

Reduced  Pb>20  mg/L 

Hypertension  

CHD 

CBA 

Bl 

Mortality 


0.8 

3.345.6 

11.4 

0.9 


$5.10 

$33.71 

$0.83 

$0.02 


507.9 
0.7 
0.3 
0.2 
0.9 


$0.53 
$0.05 
$0.07 
$0.04 
$5.59 


N/A 
0.2 
0.1 
0.1 
0.2 


N/A 
$0.01 
$0.02 
$0.01 
$1.34 


0.8 

3.345.6 

11.4 

0.9 

507.9 

0.9 

0.4 

0.2 

1.1 


$5.10 
$33.71 
$0.83 
$0.02 
$0.53 
$0.06 
$0.09 
$0.05 
$6.93 


Source:  U.S.  Environmental  Protection  Agency 
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EPA  estimates  that  the  NODA  option 
with  all  changes  in  today's  document, 
including  the  changes  in  methodology 
for  estimating  lead  benefits  for  children 
discussed  in  section  V  of  this  document, 
results  in  an  avoided  IQ  loss  of  3,346 
points  and  an  accompanying  monetary 
benefit  of  $33.71  million  (1999$)  across 
all  children.  In  addition,  EPA  estimates 
that  reduced  occurrences  of  extremely 
low  IQ  scores  (<70)  and  reduced 
incidence  of  blood-lead  levels  above  20 
mg/dL  will  reduce  the  annual  cost  of 
compensatory  education  for  children 
with  learning  disabilities  by  $0.85 
million  (1999$).  EPA  also  estimates  a 
reduced  incidence  of  neonatal  mortality 
by  0.8  case  aimually.  The  estimated 


monetary  value  of  benefits  from  reduced 
neonatal  mortality  is  $5.10  million 
(1999$). 

Quantified  adult  health  effects 
include  increased  incidence  of 
hypertension  (estimated  for  males  only), 
initial  coronary  heart  disease  (CHD), 
strokes  (cerebrovascular  accidents 
(CBA)  and  atherothrombotic  brain 
infarctions  (BI)),  and  prematiu^ 
mortality. 

EPA  estimates  that  the  NODA  option 
with  all  changes  in  today's  document 
reduces  hypertension  by  an  estimated 
508  cases  annually  among  males, 
resulting  in  benefits  of  approximately 
$0.53  million  (1999$).  Reducing  the 
incidence  of  initial  CHD,  strokes,  and 
premature  mortality  results  in  estimated 


benefits  of  $0.06,  $0.14,  and  $6.93 
million  (1999$),  respectively.  Overall, 
adult  lead-related  benefits  are  $7.67 
million  annually  (1999$). 

Total  benefits  from  reduced  exposure 
to  lead,  including  both  children  and 
adults,  are  $47.33  million  (1999$) 
annually  under  the  NODA  option  with 
all  changes  in  today's  document,  l.d 
Exceedances  of  Human  Health-Based 
AWQC  for  Consumption  of  Water  and 
Organisms 

EPA  also  estimated  the  effect  of 
MP&M  facility  discharges  by  comparing 
pollutant  concentrations  in  affected    ' 
waterways  to  ambient  water  criteria  for 
the  protection  of  human  health.  Table 
VII.D-3  presents  results  of  this  analysis. 


Table  VII.D-3.—ESTIIVIATED  MP&M  Discharge  Reaches  With  MP&M  Pollutant  Concentrations  in  Excess  of 
AWQC  Limits  for  Protection  of  Hui^an  Health  or  Aouatic  Species 


Numt)er  of  Reaches  Witti 
MP&M  Pollutant  Con- 
centrations Exceeding 
Human  Health-based 
AWQC  Limits 

Numt}er  of  Benefitting  Reaches 

All  AWQC  Exceedances 
Eliminated 

Number  of  AWQC 
Exceedances  Re- 
duced 

Regulatory  Status 

For  Con- 
sumption of 
Water  and 
Organisms 

For  Con- 
sumption of 
Organisms 
Only 

For  Con- 
sumption of 
Water  and 
Organisms 

For 
Con- 

For  Con- 
sumption of 
Water  and 
Organisms 

For  Con- 
sumption of 
Organisms 
Only 

tion  of 
Orga- 
nisms 
Only 

Proposed  Rule 


Baseline  

Proposed  Option 

10.310 
9,205 

192 
71 

N/A 
1,105 

N/A 
121 

N/A 
382 

N/A 
8 

NODA  Option  (Includes  Changes  to  Technical  Inputs  Only) 


Baseline  

NODA  Option 


4,611 
3,667 


185 

119 


N/A 
944 


N/A 
66 


N/A 
196 


N/A 
15 


NOOA  Option  With  all  Changes  in  Today's  Document 


Baseline  

NODA  Option 


5,994 
4,827 


209 

124 


N/A 
1,167 


N/A 
85 


N/A 
233 


N/A 
19 


Source:  U.S.  Environmental  Protection  Agency 

EPA  estimates  that  the  NODA  option 
with  all  changes  in  today's  document 
eliminates  the  occurrence  of 
concentrations  in  excess  of  hiunan 
health  criteria  for  consumption  of  water 
and  organisms  on  1,167  of  the  5,994 
reaches  on  which  baseline  discharges 
are  estimated  to  cause  concentrations  in 
excess  of  AWQC  values.  Likewise,  EPA 
estimates  that  under  this  option  the  rule 
eliminates  the  occurrence  of 
concentrations  in  excess  of  human 
health  criteria  for  consumption  of  only 
organisms  on  85  of  the  209  reaches  on 
which  baseline  discharges  are  estimated 
to  cause  concentrations  in  excess  of 
AWQC  limits.  In  addition,  EPA  expects 
that  partial  water  quality  improvements 


from  reduced  occiurence  of  some 
pollutant  concentrations  in  excess  of 
AWQC  limits  will  occur  at  233  and  19 
receiving  reaches,  respectively,  for 
consumption  of  water  and  organisms 
and  for  consumption  of  organisms  only. 

2.  Ecological,  Recreational,  and  Nonuser 
Benefits 

This  analysis  combines  the  findings 
from  the  aquatic  life  benefits  analysis 
and  the  human  health  AWQC 
exceedance  analysis  described 
previously.  Table  VII.D— 4  presents 
estimated  changes  in  occurrences  of 
pollutant  concentrations  exceeding 
aquatic  life  and/or  human  health  AWQC 
values  based  on  the  pollutant  loading 
estimates  used  for  the  proposed  rule 


analysis  and  the  revised  pollutant 
loading  estimates.  EPA  expects  that 
6,051  stream  reaches  will  exceed 
chronic  or  acute  aquatic  life  AWQC 
and/or  human  health  AWQC  values  at 
the  baseline  discharge  levels  based  on 
the  NODA  analysis.  The  NODA  option 
with  all  changes  in  today's  document  is 
expected  to  eliminate  AWQC 
exceedances  on  1,179  of  these  reaches. 
Of  the  remaining  4,872  reaches  with 
concentrations  of  one  or  more  pollutants 
that  exceed  AWQC  limits  in  the 
baseline,  EPA  expects  that  592  of  these 
reaches  will  experience  partial  water 
quality  improvements  from  reduced 
occurrence  of  some  poUuteint 


concentrations  in  excess  of  AWQC 
imits. 

Table  Vll.D-4.— Estimated  MP&M  Discharge  Reaches  With  MP&m  Pollutant  Concentrations  in  Excess  of 
AWQC  Limits  for  Protection  of  Human  Health  or  Aquatic  Species 
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Number  of 
Reaches 

With  MP&M 
Pollutant 

Concentra- 
tions Ex- 


Number  of  Benefitting 
Reaches 


All  AWQC         ^  AWOC°* 
-5*?9_      'iS^eT  I  ^ceedances 


AWQC  Um 
its 


Proposed  Rule 


Baseline 

Post  Compliance 


10,443 
9,258 


N/A 
1.185 


N/A 
1,837 


NODA  Option  (Includes  Changes  to  Technical  Inputs  Only) 


iBaseline  

Post  Compliance 


4,663 
3,702 


t^A 
960 


N/A 
555 


NODA  Option  With  all  Changes  in  Today's  Document 


Baseline  

Post  Compliance 


6,051 
4.872 


N/A 
1,179 


N/A 
592 


Source:  U.S.  Environmental  Protection  Agency 


EPA  attached  a  monetary  value  to 
liese  reduced  exceedances  based  on 
increased  values  for  recreational  fishing. 
The  NODA  analysis  excludes  monetized 
estimates  for  additional  benefits 
categories,  specifically  recreational 
loating  and  near-water  recreation,  and 
ligher  estimates  for  non-use  benefits 
lased  on  these  additional  benefits 
categories.  EPA  was  unable  to  update 
boating  and  near-water  analysis  for  the 
NODA  option  because  valuation  of  these 
additional  benefits  categories  is  partially 
based  on  results  from  the  Ohio  case 
study  analysis.  As  noted  in  the 

g receding  sections  of  this  document, 
ecause  of  the  timing  of  the  NODA,  new 
pollutant  loading  estimates  have  not 
been  estimated  for  the  MP&M  facilities 
that  completed  the  Ohio  case  study 
questionnaire.  The  Agency  will  estimate 
these  additional  benefits  categories  in 
the  final  rule  analysis.  A  detailed 
discussion  of  the  recreational  benefits 
analysis  methodology  appears  in  the 
proposal  EEBA.  Table  VII. D-5  presents 
the  estimated  national  recreational 
benefits  of  the  proposed  rule,  the  NODA 
option  with  the  technical  inputs,  and 
the  NODA  option  with  all  changes  in 
today's  document.    • 

EPA  estimated  recreational  fishing 
benefits  of  $365.36  million  (1999$)  for 
the  proposed  rule.  Based  on  the  revised 
pollutant  loadings,  the  increased 
number  of  MP&M  sample  facility 
locations  ( i.e.,  use  of  additional 
questionnaires],  and  corrections  in 
'OTW  flows.  EPA  estimates  recreational 


fishing  benefits  of  $346.11  million 
(1999$)  for  the  NODA  option  with  all 
changes  in  today's  document. 

5.  Productivity  Changes:  Cleaner 
Sewage  Sludge  (Biosolids) 

Under  the  proposed  rule,  EPA 
estimated  that  62  POTWs  would  be  able 
to  select  the  land  application  disposal 
based  on  estimated  reductions  in  sludge 
contamination.  An  estimated  1.17 
million  dry  metric  tons  (DMT)  of  sewage 
sludge  would  newly  qualify  for  land 
application  annually.  EPA  also 
estimated  that  21  POTWs  that 
previously  met  only  the  land 
application  pollutant  limit  would,  as  a 
result  of  regulation,  meet  the  more 
stringent  land  application  concentration 
limits.  EPA  estimated  $61.3  million 
(1999$)  in  annual  cost  savings  for  the 
POTWs  expected  to  upgrade  their 
sludge  disposal  practices. 

Based  on  the  revised  loadings  and 
changes  in  the  estimated  flow  for  small 
POTW  facilities,  EPA  estimates  that  39 
POTWs  would  be  able  to  select  the 
lower-cost  land  application  disposal 
method  under  the  NODA  option  with  all 
changes  in  today's  document.  Only  0.11 
million  dry  metric  tons  (DMT)  of  sewage 
sludge  is  expected  to  newly  qualify  for 
land  application  annually  under  the 
NODA  option  with  all  changes  in 
today's  Notice.  The  aimual  estimated 
cost  savings  for  the  POTWs  expected  to 
upgrade  their  sludge  disposal  practices 
decreases  to  $5.59  million  (1999$) 
under  the  NODA  option  with  all 


changes  in  today's  document.  EPA 
estimates  that  an  additional  28  POTWs 
that  previously  met  only  the  land 
application  pollutant  limit  will  be  able 
to  meet  the  more  stringent  land 
application  concentration  limits  uinder 
the  NODA  option  with  all  changes  in 
today's  document.  Commenters  raised 
concerns  with  EPA's  analysis  of  POTW 
cost  savings  and  the  abili^  of  some 
POTWs  to  upgrade  their  sludge  disposal 
practices.  As  noted  earlier,  AMSA 
recently  surveyed  the  same  POTWs  as 
EPA  did  for  the  1997  POTW  survey, 
including  asking  about  disposal 
practices.  EPA  is  in  the  process  of 
evaluating  this  new  information.  For  the 
final  rule,  the  Agency  will  consider 
changes  to  the  POTW  benefits  analysis 
based  on  the  new  data. 

6.  Total  Estimated  Benefits  of  the 
Proposed  MP&M  Rule 

EPA  estimated  that  partial  benefits 
under  the  NODA  option  for  the  four 
categories  for  which  monetary  estimates 
were  possible  at  this  time  (Categories  1- 
4  in  Table  VII.D-5).  The  benefits  for 
these  four  categories  are  $419.97  million 
(1999$)  annually.  Enhanced  boating  and 
viewing  benefits  will  be  estimated  for 
the  final  rule  based  on  the  changes  in 
technical  inputs  and  the  methodology 
changes  discussed  earlier.  Nonuse 
benefits  will  be  estimated  based  on  V2 
recreational  benefits. 

Estimates  detailed  in  the  NODA  omit 
three  categories  of  benefits  (Categories 
5-7  in  Table  VII.D-5)  that  will  be 


\ 
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estimated  for  the  final  rule,  and 
therefore  underestimate  the  total 
benefits  of  the  rule.  As  in  the  proposal, 
the  NODA  results  also  omit  additional 


benefits  to  society  that  may  result  ft'om 
reduced  MP&M  effluent  discharges  such 
as  swimming;  non-cancer  health 
benefits  (other  than  benefits  from 


reduced  exposure  to  lead);  and  the 
reduced  cost  of  drinking  water 
treatment  for  the  pollutants  with 
drinking  water  criteria. 


Table  VII.D-5.— Estimated  Benefits  from  Reduced  MP&M  Discharges  (Annual  Benefits— Million  $  1999) 


Benefit  category 


NODA  option 

(changes  to  technical 

inputs  only) 


NODA  option  with  all 

changes  in  today's 

document 


1.  Reduced  Cancer  Risk:. 

Fish  Consumption 

Water  Consumption 

2.  Reduced  Risk  from  Exposure  to  Lead:. 

ChikJren  

Adults 

3.  Avoided  Sewage  Sludge  Disposal  Costs 

4.  Enhanced  Fishing 

5.  Enhanced  Boating  t. 

6.  Enhanced  Viewing 

7.  Nonuse  benefits  (^/fe  of  Recreational  Use  

Total  Monetized  Benefits  ^  

^  See  also  Chapter  19  of  the  proposal  EEBA  (U.S.  Environmental  Protection  Agency). 


$2.10  

$1.34  

$6.85  

$6.73  

$7.68  

$328.33  

Not  Estimated 
Not  Estimated 
Not  Estimated 
Not  Estimated 


$2.96 
$18.00 

$39.66 

$7.67 

$5.59 

$346.11 

To  Be  Estimated 

To  Be  Estimated 

To  Be  Estimated 

To  Be  Estimated 


Vm.  Preliminary  Revised  Limitations 
and  Standards 

A.  Technology  Option  2 

Technology  Option  2  includes  in- 
process  flow  control  and  pollution 
prevention,  segregation  of  wastewater 
streams,  preliminary  treatment  steps  as 
necessary  (including  oils  removal  using 
oil-water  separation  by  chemical 
emulsion  breaking],  chemical 
precipitation  using  lime  or  sodium 
hydroxide,  and  sedimentation  using  a 
clarifier. 

At  proposal  EPA  based  the  BPT,  BCT, 
and  BAT  proposed  effluent  limitations 
guidelines  on  Option  2  for  existing 
direct  dischargers  in  the  General  Metals, 
Metal  Finishing  Job  Shops,  Non- 
Chromium  Anodizing,  Printed  Wiring 
Board,  and  Steel  Forming  and  Finishing 
Subcategories.  EPA  also  based  the 


proposed  pretreatment  standards  for 
existing  sources  (PSES)  on  Option  2  for 
the  General  Metals,  Metal  Finishing  Job 
Shops,  Printed  Wiring  Boards,  and  Steel 
Forming  &  Finishing  Subcategories.  . 

EPA  did  not  propose  PSES  nor 
pretreatment  standards  for  new  sources 
(PSNS)  for  the  Non-Chromium 
Anodizing  Subcategory.  EPA  proposed 
new  source  performance  standards 
(NSPS)  for  new  direct  dischargers  in  the 
Non-Chromium  Anodizing  Subcategory 
based  on  Option  2.  Additionally,  at 
proposal,  EPA  did  not  calculate  new 
BPT  limitations  for  TSS  or  oil  and 
grease  for  the  Non-Chromiiun 
Anodizing,  Metal  Finishing  Job  Shops, 
and  Printed  Wiring  Board  subcategories. 
Instead,  EPA  set  them  at  the  same  level 
as  in  the  Metal  Finishing  effluent 
gmdelines  (see  40  CFR  433.13).  EPA  is 


again  not  calculating  new  BPT 
limitations  for  TSS  or  oil  and  grease  in 
today's  docuinent  for  these 
subcategories. 

Table  VIII.A-1  presents  the 
concentration-based  preliminary  revised 
limitations  and  standards  for  Option  2. 
However,  in  the  final  rule,  EPA  intends 
to  promulgate  limitations  and  standards 
in  terms  of  pounds  per  1000  pounds  of 
production  for  the  different  types  of 
operations  in  this  subcategory.  EPA  has 
converted  the  concentration-based 
preliminary  revised  limitations  and 
standards  to  mass  units  using  the 
production  values  in  Table  14-7  of  the 
proposal  TDD.  These  Mass  based  limits 
for  the  Steel  Forming  &  Finishing  based 
on  Option  2  are  presented  in  the  record 
(see  section  19.2,  DCNs  36056  and 
36059). 


Table  VIII.A-1.— Preliminary  Revised  Limitations  and  Standards  (mg/L)  for  Technology  Option  2 


ALUMINUM  

amenable  cyanide 

CADMIUM  

CHROMIUM 

COPPER  

CYANIDE  

LEAD  

MANGANESE  

MOLYBDENUM 

NICKEL  

OIL  AND  GREASE  (AS  H£M)t 

SILVER 

TIN 

total  ORGANIC  CARBON 
(TOC) 

TOTAL  ORGANICS  PARAM- 
ETER   

TOTAL  SULFIDE  

TOTAL  SUSPENDED  SOL- 
I06t -"....- 

aNC 


QENL 
Daily 


0.140 
0.140 
0.2S0 
0.550 
0.362 
0.189 
0.475 
0.790 
0.636 

23.3 
0.220 

1.40 

87.0 

665 
0.676 

42.2 
0.748 


QENL 
Monthly 


0.0700 

00900 
0.140 
0.280 
0.170 

0.0653 

0.255 

0.490 

0.338 

14.4 

0.0900 
0.670 

50.0 

3.24 
0.475 

21.2 
0.352 


MFJ  Daily 


0.140 

0.210 

2.80 

1.30 

0362 

0.156 

0.250 

OIOO 

1.50 

23.3 

0252 

1.80 

78.0 

6.65 
0.676 

332 
0.677 


MFJ 
Monthly 


00700 

0.0900 
0.905 
0.570 
0.170 

0.0945 
OIOO 

0.0829 

0.640 

14.4 

0.0845 
1.40 

59.0 

3.24 
0.475 

16.9 
0.323 


PWB 
Daily 


O140 

0.0795 

2.15 

0.362 

0432 

1.30 

0.411 
23.3 

0.310 

101.0 

6.65 
6.52 

83.1 
00364 


PWB 
Monthly 


0.0700 

0.0330 

1.01 

0170 

0.206 

0.640 

0.187 
14.4 

O140 

67.0 

3.24 
4.58 

35.9 
0.0269 


ANC 
Daily 


8.20 


0.475 

0.636 
23.3 


56.0 
0.748 


ANC 
Monthly 


4.00 


0.255 

0.339 
14.4 


23.3 
0.352 


SFF  Daily 


0.140 
0.0447 
0.0315 

am 

0362 

0.803 

0305 

0.0687 

0.0983 

12.4 

am 

0.0838 

47.0 

6.65 
0.676 

37.4 
1.45 


SFF 
Monthly 


0.0700 

0.0274 

0.0151 

0.0463 

a  170 

0.273 

0.216 

0.0590 

0.0658 

7.7 

0.0443 

0.0444 

37.7 

3.24 
0.475 

24.0 
0.582 


ZINC 
Daily 


1.44 


2.52 


ZINC 
Monthly 


0.492 


1.34 


^Mi:  GENL  ■  Qanaial  Mama.  MFJ  «  Malal  FMahing  Job  Shops,  PWB  =  Printad  Wiring  Board.  ANC  =  non<hromium  anodizing,  SFF  >  Staal  Forming  &  Finishing,  Zinc  >  Zinc  Platars 
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tTho  values  for  Oil  and  Grease  (as  HEM)  were  calculated  Irom  the  NODA  episodes  See  discussion  on  BPT  limiutions  and  NSPS  for  these  pollutants  in  section  VI.C.12. 


3.  Technology  Option  4 

Technology  Option  4  includes  in- 
)rocess  flow  control  and  pollution 
jrevention,  segregation  of  wastewater 
streams,  preliminary  treatment  steps  as 
necessary  (including  oils  removal  by 
ultrafiltration),  chemical  precipitation 
using  lime  or  sodium  hydroxide,  and 
solids  separation  using  a  microfilter. 

At  proposal  EPA  based  the  NSPS  and 
PSNS  (new  source  standards]  on  Option 
4  for  the  General  Metals,  Metal 
Finishing  Job  Shops,  Printed  Wiring 
Boards,  and  Steel  Forming  and 
Finishing  Subcategories.  EPA  is 
currently  reviewing  whether  to 
promulgate  final  limits  based  on  the 
proposed  technology  option  (Option  4) 
for  new  sources  in  the  metal-bearing 
subcategories  (see  section  LX.A)  or 
whether  Option  2  is  sufficient.  EPA  is 
not  presenting  preliminary  revised 
limitations  and  standards  for  Option  4 
in  today's  document. 

C.  Technology  Option  6 

Technology  Option  6  includes  in- 
process  flow  control,  pollution 
prevention,  and  oil-water  separation  by 
chemical  emulsion  breaking.  At 
proposal  EPA  based  the  BPT,  BCT,  BAT, 


PSES,  NSPS.  and  PSNS  effluent 
limitations  guidelines  and  pretreatment 
standards  on  Option  6  for  the  Oily 
Wastes  Subcategory.  Option  6  includes 
in-process  flow  control,  pollution 
prevention,  and  oil-water  separation  by 
chemical  emulsion  breaking.  Table 
VIII. C-1  presents  the  preliminary 
revised  limitations  and  standards  for 
Option  6. 

Table  Vlll.C-1.— Preliminary  Re- 
vised Limitations  and  Standards 
(MG/L)  FOR  Technology  Option  6 


II 


Analyte 

OILY 
daily 

OILY 
monthly 

OIL  AND 
GREASE  (AS 
HEM)  

TOTAL  OR- 
GANIC CAR- 
BON (TOC)  ... 

TOTAL 
ORGANICS 
PARAMETER 

TOTAL  SUL- 
FIDE   

TOTAL  SUS- 
PENDED 
SOLIDS  

45.9 

633.0 

6.65 
31.3 

63.0 

26.0 

378.0 

3.24 
13.3 

31.0 

Note:  OILY  =  Oily  Wastes 


D.  Technology  Option  10 

Technology  Option  10  includes  in- 
process  flow  control,  pollution 
prevention,  and  oil-water  separation  by 
dissolved  air  flotation.  At  proposal  EPA 
based  the  BPT,  BCT,  BAT.  and  NSPS 
effluent  limitations  guidelines  and 
pretreatment  standards  for  the 
Shipbuilding  Dry  Dock  and  Railroad 
Line  Maintenance  Subcategories  on 
Option  10.  EPA  did  not  propose 
pretreatment  standards  for  new  or 
existing  sources  in  the  Shipbuilding  Dry 
Dock  and  Railroad  Line  Maintenance 
Subcategories.  Table  VIII.D-1  presents 
the  preliminary  revised  limitations  and 
standards  for  Option  10. 

EPA  proposed  limitations  and 
standards  for  biochemical  oxygen 
demand  measured  as  5-day  biochemical 
oxygen  demand  (BOD5).  In  examining 
its  data,  EPA  determined  that  it  had 
used  biochemical  oxygen  demand  data 
measured  as  5-day  carbonaceous 
biochemical  oxygen  demand(CBOD5). 
In  some  cases,  BOD5  will  have  higher 
concentration  values  than  CBODs.  Thus, 
in  today's  document,  EPA  is  clarifying 
which  form  of  biochemical  oxygen 
demand  it  proposed  to  regulated  (i.e., 
CBOD5). 


TABLE  VIII.D-1  .—Preliminary  Revised  Limitations  and  Standards  (mg/L)  for  Technology  Option  10 


Analyte 


)0D  5-day  (CARBONACEOUS) 

OIL  AND  grease  (AS  HEM)  

TOTAL  SUSPENDED  SOLIDS  .... 


DRYD 
daily 


34.3 

81.0 


DRYD 
monthly 


17.5 
44.0 


RRL 
daily 


RRL 
monthly 


-- 


7.20 
8.4 

20.5 


5.83 
6.9 

13.7 


Note:  DRYD  =  Shipbuilding  Dry  Dock,  RRL  =  Railroad  Line  Maintenance 


K.  Consideration  of  Alternative 
Dptions 

Based  on  the  data  received  with 
comments,  data  corrections,  and 
changes  to  certain  methodologies  for  the 
proposed  rule,  EPA  is  presenting  cost, 
pollutant  reduction,  and  economic 
impact  estimates  (see  section  VII  of 
today's  document).  EPA  will  consider 
these  revised  results  in  its  decisions  for 
the  final  rule.  In  the  sections  below. 
EPA  discusses  in  detail  the  options  for 
the  General  Metals,  Metal  Finishing  Job 
Shop,  Printed  Wiring  Board,  Oily 
Wastes,  Railroad  Line  Maintenance,  and 
Steel  Forming  &  Finishing. 

Commenters  requested  that  EPA 
consider  alternatives  to  the  preferred 
options  selected  for  the  proposal  for 
certain  subcategories.  As  a  result  of 
additional  data  and  comments.  EPA  is 
reconsidering:  (1)  the  options  for  BPT/ 


BAT  limitations  for  specified 
subcategories;  and  (2)  the  proposed 
option  for  new  sources  for  the  metal- 
bearing  subcategories.  EPA  is  also 
considering:  (1)  the  use  of  an 
Environmental  Management  System  for 
the  General  Metals  Subcategory:  (2)  a 
variety  of  options  to  reduce  economic 
impacts  in  several  subcategories;  and  (3) 
a  change  in  the  proposed  technology 
option  for  the  Railroad  Line 
Maintenance  Subcategory.  These 
alternatives  are  discussed  fn  more  detail 
below.  In  addition,  as  recommended  by 
the  Small  Business  Advocacy  Review 
Panel  for  the  proposed  rule  (66  FR  524), 
EPA  may  consider  a  "no  regulation" 
option  or  change  in  the  low  wastewater 
flow  exclusions  in  the  final  rule  for 
several  subcategories  "to  reduce  any 
significant  economic  impacts  that  are 
not  justified  by  environmental 
improvements  and  to  improve  the  cost- 


effectiveness  of  the  regulation."  EPA  is 
also  considering  the  "no  further 
regulation"  option  in  the  final  rule  for 
several  subcategories. 

A.  Consideration  of  Change  in  New 
Source  Technology  Option  for  Metal- 
Bearing  Subcategories 

EPA  is  reviewing  whether  to 
promulgate  final  limits  based  on  the 
proposed  technology  option  for  new 
sources  in  the  metal-bearing 
subcategories.  EPA  proposed  new 
source  standards  for  the  General  Metals, 
Metal  Finishing  Job  Shops.  Printed 
Wiring  Board,  and  Steel  Forming  & 
Finishing  subcategories.  EPA  proposed 
standards  based  on  the  following 
treatment  technology:  segregation  of 
chelated  wastes,  hexavalent  chromium 
reduction  (when  necessary),  cyanide 
destruction  (when  necessary), 
ultrafiltration  for  oils  removals, 
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incorporation  of  pollution  prevention 
and  water  conservation  practices, 
chemical  precipitation  (by  sodium 
hydroxide),  and  solids  separation  by  a 
microfilter  ("Option  4").  EPA  proposed 
existing  source  limits  based  on  "Option 
2" — a  similar  treatment  train  except 
che'-aical  emulsion  breaking  is  used  for 
preliminary  treatment  of  oily  wastes  and 
the  microfilter  is  replaced  by  a  lamella 
slant  plate  clarifier.  EPA  notes  that  it 
proposed  setting  new  source  limits 
equal  to  existing  source  limits  for  Non- 
Chromium  Anodizing,  the  other  metal- 
bearing  subcategory. 

EPA  solicited  comment  and  data  on 
two  alternative  option^  for  new  sources 
in  those  metal-bearing  subcategories  (66 
FR  534,  solicitation  26;  66  FR  536, 
solicitation  39).  The  first  alternative 
would  establish  new  source  limits  for 
these  subcategories  based  on  Option  2 
technology  with  an  ultrafilter 
substituting  for  chemical  emulsion 
breaking  and  oil/water  separator.  The 
second  alternative  would  establish  new 
source  limits  completely  based  on 
Option  2  with  the  corresponding  new 
source  limits  equal  to  the  existing 
source  limits. 

EPA  received  many  comments 
requesting  that  EPA  not  set  new  sources 
limits  based  on  Option  4  technology. 
Ck>mmenters  stated  that  EPA  had  under- 
costed  Option  4  technology  and  that  it 
would  be  a  barrier  to  entry  for  new 
facilities.  In  addition,  commenters 
questioned  the  completeness  of  EPA's 
database  on  microfiltration. 
Commenters  noted  that  EPA  transferred 
limits  for  several  pollutants  fi-om  Option 
2  technology,  based  on  lack  of  data.  EPA 
did  not  receive  additional  sampling  data 
for  microfiltration.  Therefore,  EPA  is 
considering  for  the  final  rule,  as 
discussed  in  the  proposal,  setting  new 
source  limitations  and  pretreatment 
standards  based  on  Option  2 
technology.  This  means  the  final  limits 
would  be  equal  for  existing  sources  and 
new  soiut:es  in  the  subcategories 
discussed  in  this  section.  EPA  again 
solicits  comment  on  basing  the  new 
source  technology  option  on  Option  2. 


B.  General  Metals  Subcategory 

In  the  proposed  rule  EPA  proposed 
numerical  limitations  and  pretreatment 
standards  for  the  General  Metals 
Subcategory  based  on  Option  2 
technology  (see  section  IX.A  above  for 
description  of  Option  2).  EPA  selected  ■ 
Option  2  technology  based  on  the 
national  estimates  of  costs,  pollutant 
removals,  economic  impacts,  and 
envircrunental  benefits  as  determined  at 
the  time  of  the  proposal.  These 
estimates  have  changed  based  on  public 
comments  as  described  in  previous 
sections  of  today's  document.  Therefore, 
EPA  is  reconsidering  alternative  options 
to  reduce  the  economic  impact,  and 
solicits  comment  on  potential 
approaches.  EPA  is  also  considering 
promulgating  pretreatment  standards  for 
new  and  existing  sources  as  equivalent 
to  40  CFR  part  433  for  the  General 
Metals  Subcategory. 

EPA  notes  that  zinc  platers  in  the 
General  Metals  Subcategory  are  not 
considered  in  the  following  emalyses  but 
are  analyzed  separately  (see  section 
17.5,  DCN  17761).  EPA  is  considering 
the  same  General  Metals  Subcategory 
options  for  this  potential  new  zinc 
plater  subcategory  (see  section  ni.A.l). 

1.  Consideration  of  an  Environmental 
Management  System  Based  Alternative 
for  the  General  Metals  Subcategory 

In  the  preamble  for  the  proposal  (66 
FR  513),  EPA  solicited  comment  on 
o^ering  a  pollution  prevention 
alternative  with  an  environmental 
management  system  (EMS)  component 
to  the  Metal  Finishing  Job  Shops 
Subcategory  as  well  as  other 
subcategories,  including  the  General 
Metals  Subcategory.  In  response  to  the 
solicitation,  EPA  received  a  suggestion 
for  an  EMS-based  alternative  for  the 
General  Metals  subcategory  from  an 
industry  group  formed  by  several 
facilities  and  industry  trade  associations 
representing  the  General  Metals 
Subcategory.  The  following  explains 
what  an  EMS  is  and  explains  the 
suggested  alternative. 


EMSs  provide  organizations  of  all 
types  with  a  structuured  approach  for 
managing  environmental  and  regulatory 
responsibilities  to  improve  overall 
environmental  performance,  including 
areas  not  subject  to  regulation.  EMSs 
can  also  help  orgsmizations  better 
integrate  the  full  scope  of  environmental 
considerations  and  get  better  results,  by 
establishing  a  continuous  process  of 
checking  to  make  sure  envirorunental 
goals  are  met.  EMS  implementation 
ensures  that  procedures  are  in  place  for 
taking  remedial  action  if  problems 
occur.  From  a  business  perspective, 
benefits  may  include  cost  savings, 
increased  operational  efficiency  and 
competitiveness,  risk  reduction, 
improved  internal  communication,  and 
improved  relations  with  external 
peuties.  EMSs  typically  incorporate  a 
feedback  liiechanism  that  supports 
measurement  of  performance  against  a 
set  of  measurable  objectives  and 
provides  a  mechanism  for  correction  or 
preventive  action.  EMSs  do  not  replace 
the  need  for  regulatory  and  enforcement 
programs,  but  they  can  complement 
them. 

A  strong  EMS  does  not  just  set  rules 
for  employees:  it  tracks  performance, 
fosters  proactive  identification  and 
correction  of  problems,  and  provides  a 
mechanism  to  prevent  problems  from 
recurring.  Many  organizations  are 
adopting  EMSs  as  a  management  tool. 
EPA  encourages  the  use  of  EMSs 
because  these  tools  have  the  potential  to 
improve  compliance  rates  and 
environmental  performance. 

In  its  comments  to  EPA,  an  industry 
group  suggested  that  EPA  consider  an 
EMS-based  alternative  to  the  final  part 
438  (MP&M)  effluent  limits  for  facilitie* 
in  the  General  Metals  subcategory  (see 
section  16.4,  DCN  17793).  The 
alternative  would  authorize  certain 
facilities  to  continue  to  be  subject  to 
part  433  under  the  circumstances 
discussed  below.  Table  IX.B-1  provides 
the  conditions  for  the  EMS-based 
alternative  proposed  by  an  industry 
group. 


Table  IX.B-1  .— EMS-Based  Alternative  Proposed  by  an  Industry  Group 

The  facility  has  BAT  technology  (or  its  equivalent)  in  place  and  shall  certify  at  the  time  of  each  permit  renewal  that  it  has  installed  and  operates, 
at  a  minimum,  the  equivalent  of  Best  Available  Technology  used  to  set  BAT/PSES  limitations  in  40  CFR  part  438  Rule  and  implementation  of 
the  following  practices: 

•  Ensure  that  the  wastewater  treatment  system  has  established  pH  set  points  to  optimize  metal  removal  efficiencies  and  a  pH  monitoring  sys- 
tem; 

•  Have  a  system  to  monitor  tank  levels  or  wastewater  flow; 

•  As  requested,  provide  documentation  of  applicable  preventive  maintenance  of  the  treatment  systems  and  calibration  schedules; 

•  Maintain  for  a  period  of  one  year  and,  as  requested,  provide  wastewater  treatment  system  operations  logs; 

•  Maintain  for  a  period  of  one  year  and,  as  requested,  provide  documentation  of  wastewater  treatment  system  procedures  or  protocols; 

•  Compliance  with  part  433  monthly  average  PSNS  or  NSPS  limitations,  as  appropriate;  and 

•  ISO  14001  Certification  or  Employment  of  an  Environmental  Management  System  (EMS). 
The  industry  group  also  suggest  the  following  forfeiture  criteria: 

A  facility  would  forfeit  the  right  to  participate  In  this  EMS-based  alternative,  if: 
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Table  IX.B-1  .—EMS-Based  Alternative  Proposed  by  an  Industry  Group— Continued 


•  BAT  Is  removed,  not  operational,  or  not  operated  in  accordance  with  the  procedures  noted  above; 

•  monthly  average  PSNS  or  NSPS  part  433  limitations  are  exceeded;  or 

•  ISO  14001  Certification  Is  withdrawn  and  an  EMS  program  is  demonstrated  to  be  inadequate. 

The  industry  group  suggested  that  if  any  of  the  forfeiture  criteria  Is  met.  then  the  permitting  authority  may  find  that  the  facility  has  forfeited  the 
right  to  employ  the  EMS-based  alternative,  and  require  that  such  facility  come  into  compliance  with  40  CFR  part  438  BAT  or  PSES  limitations 
no  later  than  six  months  after  such  right  is  withdrawn,  with  the  exception  that  a  longer  period  of  time  may  be  provided  to  facilities  at  which 
construction  beyond  BAT  Is  required  to  meet  the  40  CFR  part  438  BAT  or  PSES  limitations. 


Source:  Section  16.4,  DCN  17793  of  the  public  record. 


If  EPA  were  to  include  such  an  EMS- 
based  alternative  in  the  final  rule,  the 
Agency  would  consider  making  the 
following  changes  to  the  industry's 
suggested  plan.  First,  EPA  would 
consider  amending  the  condition  that 
reads  "ISO  14001  Certification  or 
Employment  of  an  Environmental 
Management  System  (EMS)"  to  read 
"ISO  14001  Certification."  EPA  has 
some  concerns  that  "third-party 
certification"  without  some  form  of 
accreditation,  as  required  by  ISO,  may 
not  provide  the  level  of  assiu-ance  EPA, 
state,  smd  local  agencies  would  need  to 
allow  for  this  alternative.  Second,  EPA 
would  consider  amending  the  forfeiture 
criteria  to  read  as  follows: 

"A  facility  would  forfeit  the  right  to 
participate  in  this  EMS-based 
alternative,  if: 

•  BAT  is  removed,  not  operational,  or 
not  operated  in  accordance  with  the 
procediues  noted  above;  or 

•  monthly  average  PSNS  or  NSPS 
Part  433  limitations  are  exceeded." 

EPA  is  also  considering  and  solicits  ' 
comments  on  the  following 
amendments  to  the  industry  plan  {see 
Table  IX.B-1). 

(1)  Requiring  the  permitting  authority 
to  determine  whether  the  facility  has 
installed  and  is  operating  the  equivalent 
of  BAT; 

(2)  Requiring  compliance  with  the 
industry  plan  through  the  facility's 
permit; 

(3)  Requiring  facilities  to  maintain 
records  for  a  period  of  at  least  three 
years  and,  as  requested,  provide 
documentation  of  applicable  preventive 
maintenance  of  the  treatment  systems 
and  calibration  schedules; 

(4)  Requiring  facilities  to  certify  that 
Ihey  have  implemented  and  will 
continue  to  comply  with  the  industry 
plan;  and 

f  (5)  Requiring  facilities  to  monitor  tank 
levels,  in  accordemce  with  a  system 
approved  by  the  permitting  authority,  in 
addition  to  having  a  system  to  do  so. 

Additionally,  under  the  industry 
proposal,  the  permitting  authority 
would  be  authorized  to  find  that  a 
facility  had  forfeited  the  right  to 
participate  in  the  EMS-based 
alternative,  in  one  of  three 


circumstances  (e.g.,  "monthly  average 
PSNS  or  NSPS  part  433  limitations  are 
exceeded).  If  the  permitting  authority 
find  that  a  facility  has  forfeited  the  right 
to  participate,  the  facility  would  have 
up  to  6  months  to  come  into  compliance 
with  40  CFR  part  438  BAT  or  PSES 
limitations,  with  the  possibility  of  an 
extension.  As  drafted,  this  alternative 
may  place  an  imreasonable  resource 
burden  on  the  permitting  authority  to 
make  a  forfeiture  determination  before 
the  facility  is  required  to  meet  the  part 
438  limitations.  In  addition,  the  facility 
will  not  have  certainty  as  to  the 
consequences  of  its  failure  to  meet  the 
EMS-based  requirements.  To  address 
these  concerns,  EPA  seeks  comment  on 
requiring,  as  part  of  a  permit,  that  a 
facility  come  into  compliance  with  40 
CFR  part  438  BAT  or  PSES  limitation 
within  6  months  of  failing  to  meet  one 
or  more  of  three  forfeitiue  conditions 
identified  by  industry  (see  Table  DC.B- 
1)  or  as  otherwise  determined  by  the 
permitting  agency.  In  the  absence  of 
such  a  provision,  the  facility  may  be  out 
of  compliance  for  an  extended  period. 

EPA  also  seeks  conunent  on  the  extent 
to  which  exceedances  of  monthly 
average  PSNS  or  NSPS  part  433 
limitations  should  require  that  the 
facility  come  into  compliance  with  40 
CFR  part  438.  In  the  absence  of  a  clear 
standard,  there  will  be  no  firm  basis 
upon  which  to  require  that  the  facility 
meet  40  CFR  part  438. 

EPA  also  seeks  comment  on  the 
following  issues: 

•  Requiring  facilities  that  forfeit  the 
right  to  participate  in  this  EMS-based 
alternative  to  comply  with  the  new 
source  limits  of  the  Metal  Finishing  (40 
CFR  part  433)  regulations  instead  of 
limits  established  under  40  CFR  part 
438. 

•  Ways  in  which  EPA  can  ensure 
compliance  with  the  part  433  limits  and 
standards,  as  well  as  compliance  with  a 
facility's  EMS,  if  this  option  were 
chosen  for  the  final  rule. 

•  What  is  the  frequency  of  self  and 
third-party  auditing?  Also,  should  the 
regulation  requires  that  the  results  of  all 
third-party  audits  must  be  submitted  to 
the  regulatory  authority  in  a  timely 


manner  and  available  to  the  public  upon 
request? 

•  What  qualifications  and 
certification  should  the  regulation 
require  for  the  use  of  third-party 
auditors? 

•  To  what  extent  should  data  on  the 
facility's  envirorunental  performance  be 
communicated  to  the  public? 

•  Should  the  participating  facility 
provide  an  opportimity  for  the  public  to 
comment  on  its  enviroiunental  aspects, 
impacts,  objectives  and  targets  when 
developing  the  EMS? 

•  Beyond  EPA's  amendment  to  the 
industiy-based  plan  what  specific 
circxunstances  of  noncompliance  would 
trigger  a  return  to  40  CFR  part  438? 

EPA  recognizes  that  developing  an 
EMS  would  cause  a  facility  to  inciu 
certain  costs.  Therefore,  in  addition  to 
soliciting  overall  conunents  on  this 
EMS-based  alternative,  EPA  would  like 
to  receive  any  information  on  the 
existing  costs  of  EMS  implementation 
for  (General  Metals  operations,  both  on 
a  per-facihty  and  firm  basis.  Types  of 
costs  that  could  be  relevant  include  staff 
and  consultant  costs,  certification, 
dociunentation  and  recordkeeping,  and 
costs  of  upgrading  operations  to  make 
them  conform  to  the  EMS  elements  (  i.e., 
statement  of  environmental  compliance 
policy,  monitoring  and  measurement 
targets,  corrective  action  plan,  self- 
assessment  procedure,  and  personnel 
trained  in  accordance  with  EMS). 

EPA  is  concerned  that  such  an  option 
may  only  be  achievable  by  larger 
facilities  that  currently  have  or  are 
working  toward  ISO  14001  Certification. 
EPA  solicits  comment  on  whether  small 
and  medium  size  facilities  can  or  would 
use  an  EMS  alternative  as  described 
above,  and  whether  formal  guidance 
and  assistance  from  the  Agency  would 
be  necessary  to  utilize  this  alternative. 
EPA  also  solicits  comment  from  state 
and  local  regulators  on  their  need  for 
formal  guidance  from  the  Agency  to 
implement  this  alternative  and  on  the 
implementation  burden,  cost,  and 
enforceability  of  this  alternative.  EPA 
also  solicits  comment  on  what 
modifications  to  a  formal  ISO  14001 
process  would  be  needed  to 


38800 


Federal  Register /Vol.  67,  No.  108  /  Wednesday,  June  5,  2002  /  Proposed  Rules 


accommodate  small  and  medium  size 
businesses. 

2.  No  Regulation  or  No  Further 
Regulation 

EPA  estimated  at  proposal  that  26 
percent  of  the  facilities  in  the  General 
Metals  Subcategory  are  regulated  by 
existing  ELGs.  EPA  received  many 
comments  from  industry  and  Publicly 
Owned  Treatment  Works  (POTWs)  that 
these  facilities  are  adequately  regulated 
under  the  current  ELGs  or  that  local 
limits  can  address  water  quality 
concerns  in  sensitive  water  bodies. 
Gommenters  concluded  that  the 
environmental  impacts  and  pollutant 
loading  reductions  that  would  be 
achieved  by  the  MP&M  rule,  once 
corrected  for  errors,  would  clearly 
demonstrate  that  the  costs  and  impacts 
associated  with  the  MP&M  regulation 
would  not  be  justified. 

Section  VII  of  today's  document 
reports  the  revised  estimates  of  costs. 


pollutant  reductions,  and  economic 
impacts.  Briefly,  EPA  estimates  that 
compliance  with  the  revised  limitations 
and  standards  yvould  result  in  facility 
closures  for  91  of  2,055  (4.4%)  indirect 
dischargers.  The  revised  estimates  of 
cost-effectiveness  for  indirect 
dischargers  increased  to  $440/pound- 
equivalent  removed.  Based  on  EPA's 
revised  estimates  of  costs,  pollutant 
removals,  economic  impacts  and 
benefits  discussed  in  section  VII  of 
today's  document,  EPA  is  again 
considering  an  option  of  no  regulation 
or  no  further  regulation  for  indirect 
dischargers  in  this  subcategory  for  the 
final  rule.  EPA  solicits  comment  on  this 
option. 

3.  Changes  Considered  in  Regulatory 
Thresholds 

EPA  is  considering  an  increase  in  the 
1  million  gallon  per  year  (MGY)  low 
flow  cutoff  used  at  proposal  for 


indirectly  discharging  General  Metals 
facilities.  As  discussed  in  section  VII  of 
today's  document,  EPA's  ciu-rent 
estimates  of  costs,  pollutant  reductions, 
and  economic  impacts  differ  from  those 
calculated  for  the  proposal.  Therefore, 
EPA  is  considering  increasing  the  low 
flow  cutoff  at  various  levels  or  other 
regulatory  thresholds  [e.g.,  based  on 
facility  size  such  as  employment, 
production,  or  revenue)  to  provide  relief 
to  indirect  dischargers  in  this 
subcategory  from  significant  economic 
impacts. 

Table  IX.B-2  below  shows  the 
national  estimates  of  compliance  costs 
(1999$),  pollutant  reductions  (in  poimd- 
equivalents  per  year),  economic 
impacts,  and  cost-effectiveness  (1981$/ 
poimd-equivalent  removed)  for  varying 
levels  of  flow  cutoff  for  indirect 
discharge  facilities  in  the  General 
Metals  Subcategory. 


Table  IX.B-2.— Summary  for  Low  Flow  Cutoff  for  the  Indirect  Dischargers  in  the  General  Metals 

Subcategory  (Zinc  Platers  Not  Included) 


Row  cutoff 


Numtwr  of 
sites 


Industry 

compliance 

cost 

(1999$) 

(millions) 


Pollutant  re- 
ductions 
(Ib-eq.) 


Severe  eco- 
nomic im- 
pacts (facil- 
ity closures, 
%) 


Cost-effec- 
tiveness 
(1991$/ 
Ib.eq.) 


1  MGY 

2  MGY 

3  MGY 

6.25  MGY 


2.055 

1,455 

1.187 

725 


636 
549 
505 
397 


1,240.219 

1,066.154 

1.016.616 

634.312 


91  (4%) 
91  (6%) 
79  (7%) 
55  (8%) 


440 
436 
441 
893 


Note:  Cost-Effectiveness  estimates  are  not  incremental  and  do  not  include  costs  or  removals  for  facilities  that  close  in  the  ba^line  and  use  all 
NODA  changes  in  economic  methodologies. 


4.  413  to  433  Upgrade  Option 

As  recommended  by  the  Small 
Business  Advocacy  Review  Panel  for  the 
proposed  rule  (66  PR  524).  EPA  is 
considering  regulatory  alternatives 
which  reduce  significant  economic 
impacts.  EPA  considers  the  "413  to  433 
Upgrade  Option"  to  be  an  alternative 
regulatory  option.  The  413  to  433 
Upgrade  Option  would  bring  into 
alignment  those  facilities  currently 
required  to  meet  the  standards  of  the 
Electroplating  effluent  limitations 
guidelines  (ELGs)  (40  CFR  part  413) 
with  those  required  to  meet  the 
limitations  and  standards  of  the  Metal 
Finishing  ELGs  (40  CFR  part  433).  rather 
than  promulgating  the  Vff&M 
limitations  and  standards  provided  in 
today's  document.  EPA  expects  such  an 
option  ("413  to  433  Upgrade  Option") 
would  significanUy  reduce  EPA's 
estimate  of  economic  impacts  while 
achieving  some  environmental 
improvements  over  current  conditions. 

Currently,  the  only  facilities  that  are 
still  completely  covered  by  the 


Electroplating  ELGs  are  indirect 
discharging  facilities  that  were  in 
existence  prior  to  1982  and  have  not 
significantly  upgraded  their  operations. 
If  a  facility  modified  its  operations 
significanUy,  this  would  trigger  new 
source  standards  and  the  facility  would 
be  subject  to  the  Metal  Finishing  ELGs, 
which  are  more  stringent  than  the 
Electroplating  ELGs.  In  EPA's  view  most 
facilities  are  likely  to  either  be 
completely  covered  by  the  Metal 
Finishing  ELGs  or  by  a  combination  of 
the  two  ELGs  to  accoimt  for  new 
operations  in  their  permit  (see  Table 
in.E-l  for  national  estimates). 

In  the  413  to  433  Upgrade  Option, 
EPA  would  set  limits  for  all  facilities  in 
the  General  Metals  Subcategory  that  are 
currently  regulated  under  part  413 
equivalent  to  those  in  the  Metal 
Finishing  ELGs  (40  CFR  part  433).  If 
EPA  determines  that  the  revised  MP&M 
numeric  limitations  and  standards, 
based  on  best  available  control 
technology,  are  not  economically 
achievable,  EPA  may  determine  that  the 


technology  in-place  at  facilities 
currenUy  complying  with  the  Metal 
Finishing  ELGs  is  the  best  available 
technology  economically  achievable.  In 
that  case,  the  limits  and  standards 
developed  using  the  technology  basis 
used  for  the  Metal  Finishing  regulations 
(i.e.,  the  limits  in  part  433)  would  be 
based  on  the  best  available  technology 
economically  achievable.  In  addition, 
this  option  may  reduce  burden  on 
POTWs  by  clarifying  several  points  of 
confusion  relating  to  the  Metal 
Finishing  regulations  that  have  required 
significant  review  over  the  past  20  years 
(e.g.,  when  is  an  operation  acid  etching 
versus  acid  cleaning). 

EPA  estimates  a  total  annual 
compliance  cost  of  $7.2  million  (1999$) 
for  the  286  indirect  General  Metals 
facilities  currently  covered  only  by  the 
Electroplating  regulations  (see  Table 
in.E-1  for  national  estimates)  to  comply 
with  the  413  to  433  Upgrade  Option  (see 
section  17.1.7,  DCN  35080).  Of  the  286 
General  Metals  facilities  regulated  by 
part  413,  EPA  estimates  that  there 


would  be  18  baseline  closiues  and  31 
regulatory  closures  due  to  the  413  to  433 
Upgrade  Option  (see  section  17.1.7, 
DCN  35080).  These  compliance  costs  are 
on  average  less  than  $31,000/year  for 
each  General  Metals  facility  that  will 
upgrade  from  part  413  to  433.  EPA  also 
estimates  aimual  reduction  in  pollutants 
discharged  to  POTWs  of  approximately 
35,000  pound-equivalents 
(approximately  148  PE-removed/ 
facility-year).  This  would  result  in  an 
approximate  cost-effectiveness  number 
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of  $120/pound-equivalent  removed 
(1981$).  EPA  solicits  comment  on  this 
option,  including  the  difficulty  in 
interpreting  part  413  and  433 
applicability,  cost  of  upgrading 
treatment  systems,  facility  space 
constraints,  possible  PO'TW  burden, 
improvements  to  sludge  quality,  and 
economic  impacts. 

EPA  also  notes  that  there  was  a  group 
of  facilities  identified  in  the  original 
Electroplating  effluent  guidelines  that 
received  a  reduced  set  of  limitations 
(i.e.,  fewer  parameters  and  different 


controls  on  cyanide)  based  on  economic 
impacts  (these  facilities  discharge  less 
than  10.000  gallons  per  day).  EPA  will 
assess  the  economic  impact  on  these 
facilities  to  determine  if  there  is  a  need 
to  reduce  the  economic  burden 
associated  with  this  option,  if  chosen  for 
the  final  regulation.  Table  IX.B-3 
provides  EPA's  national  estimate  of 
facilities  that  are  currently  covered 
under  the  Electroplating  regulations  (40 
CFR  part  413)  that  discharge  less  than 
10.000  gallons  per  day. 


Table  IX.  B-3.— National  Estimate  of  Facilities  Discharging  Less  Than  10,000  Gallons  per  Day  That  Are 

CURRENTLY  COVERED  UNDER  THE  ELECTROPLATING  ELGS  (40  CFR  PART  413)" 


MP&M  subcategory 


General  Metals 


Metal  Finishing  Job  Shops 


Printed  Wiring  Board 
Oily  Waste 


Assuming  facility  operation 
250  days/year 


Direct  dis- 
charges 


50'' (None 

are  Zinc 

Platers) 

0 


Indirect  dis- 
charges 


Assuming  facility  oper- 
ation 360  days/year 


Direct  dis- 
charges 


363M29 

are  Zinc 

Platers) 

148'^^  (None 

are  Zinc 

Platers) 

524 

7 


78  ►>  (None 

are  Zinc 

Platers) 

0 


Indirect  dis- 
ctiarges 


384M29 

are  Zinc 

Platers) 

217'  (12 

are  Zinc 

Platers) 

531 

0 


'>  These  national  estimates  include  facilities  that  are  regulated  under  40  CFR  part  413,  40  CFR  parts  413  and  433,  and  40  CFR  parts  413  433 
and  other  ELGs. 
►•  These  sites  have  both  direct  and  indirect  discharges  but  indicated  coverage  under  Part  413  in  their  survey  response. 
'These  national  estimates  also  include  "Zinc  Platers"  (see  section  III.A.1). 


EPA  solicits  comment  on  these 
national  estimates  of  facilities  and  their 
economic  condition. 

C.  Metal  Finishing  Job  Shops 
Subcategory 

In  the  proposed  rule  EPA  proposed 
numerical  limitations  and  pretreatment 
standards  for  the  Metal  Finishing  Job 
Shops  Subcategory  based  on  Option  2 
technology  (see  section  IX.A  above  for 
description  of  Option  2).  EPA  selected 
Dption  2  technology  based  on  the 
national  estimates  of  costs,  pollutant 
removals,  economic  impacts,  and 
environmental  benefits  as  determined  at 
the  time  of  the  proposal.  These 
estimates  have  changed  based  on  public 
comments  as  described  in  previous 
sections  of  today's  dociunent.  Therefore, 
EPA  solicits  comment  on  the  following 
alternative  options.  In  addition,  EPA 
will  continue  to  consider  the  Pollution 
Prevention  Alternative  described  in  the 
roposal  (66  FR  512). 

EPA  notes  that  zinc  platers  in  the 
Metal  Finishing  Job  Shops  Subcategory 
are  not  considered  in  the  following 
analyses  but  are  analyzed  separately 
(see  section  17.5.  DCN  17761).  EPA  is 
considering  the  same  Metal  Finishing 
Job  Shops  Subcategory  options  for  this 


If 


potential  new  zinc  plater  subcategory 
(see  section  III.A.1). 

1.  No  Fiirther  Regulation 

One  option  considered  in  the 
proposed  rule  was  no  further  regulation 
for  the  Metal  Finishing  Job  Shops 
Subcategory.  All  facilities  in  this 
subcategory  are  currently  regulated 
under  the  Electroplating  (40  CFR  part 
413)  or  Metal  Finishing  (40  CFR  part 
433)  regulations.  EPA  received  many 
comments  from  industry  and  Publicly 
Owned  Treatment  Works  (POTWs)  that 
metal  finishing  job  shops  are  adequately 
regulated  under  the  current  regulations 
and  that  local  limitations  can  address 
water  quality  concerns  in  sensitive 
water  bodies,  including  monitoring  for 
pollutants  not  covered  by  federal 
standards.  Gommenters  concluded  that 
the  environmental  impacts  and 
pollutant  loading  reductions  that  would 
be  achieved  by  the  MP&M  rule,  once 
corrected  for  errors,  would  clearly 
demonstrate  that  the  costs  and  impacts 
associated  with  the  MP&M  regulation 
would  not  be  justified. 

As  discussed  in  section  VII  of  today's 
document,  EPA's  current  estimates  of 
costs,  pollutant  reductions,  and 
economic  impacts  differ  from  those 
calculated  for  the  proposal.  Briefly,  EPA 


estimates  that  compliance  with  the 
revised  limitations  and  standards  would 
result  in  facility  closures  for  12  of  24 
(50%)  direct  dischargers  and  for  508  of 
1165  (44%)  indirect  dischargers.  In 
addition,  EPA  performed  a  sensitivity 
analysis  to  determine  the  economic 
effects  of  the  proposal  if  facilities  could 
pass  zero  percent  of  compliance  costs  to 
customers.  This  would  increase  closures 
for  indirect  dischargers  in  this 
subcategory  by  15%.  The  revised 
estimates  of  cost-effectiveness  for 
indirect  dischargers  increased  to  $500/ 
pound-equivalent  removed. 

Based  on  EPA's  revised  estimates  of 
costs,  pollutant  removals,  economic 
impacts  and  benefits  discussed  in 
section  VII  of  today's  document.  EPA  is 
again  considering  an  option  of  no 
further  regulation  for  this  subcategory 
for  the  final  rule.  An  EPA  decision  not 
to  promulgate  further  regulations  would 
based  on  a  determination  that  the 
regulations  were  not  economically 
achievable.  EPA  solicits  comment  on 
this  option. 

2.  413  to  433  Upgrade  Option 

As  described  in  section  IX.B.4,  EPA  is 
considering  an  upgrade  option  ("413  to 
433  Upgrade  Option")  which  would 
bring  into  alignment  those  facilities 
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ourently  required  to  meet  the  standards 
of  the  Electroplating  effluent  limitations 
guidelines  (ELGs)  (40  CFR  part  413) 
with  those  required  to  meet  the 
limitations  and  standards  of  the  Metal 
Finishing  ELGs  (40  CFR  part  433),  rather 
than  promulgating  the  N^&M 
limitations  and  standards  provided  in 
today's  document.  EPA  expects  the  413 
to  433  Upgrade  Option  would 
significantly  reduce  EPA's  estimate  of 
economic  impacts  while  achieving  some 
environmental  improvements  over 
ciirtent  conditions. 

EPA  estimates  a  total  annual 
compliance  cost  of  $1.4  million  (1999$) 
for  the  278  indirect  Metal  Finishing  Job 
Shop  facilities  currently  covered  only 
by  the  Electroplating  regulations  [see 
Table  III.E-1  for  national  estimates)  to 
comply  with  the  413  to  433  Upgrade 
Option  [see  section  17.1.7,  DCN  35080). 
Of  the  278  Metal  Finishing  Job  Shop 
facilities  regulated  by  part  413,  EPA 
estimates  that  there  would  be  no 
baseline  closures  and  24  regulatory 
closures  due  to  the  413  to  433  Upgrade 
Option  (see  section  17.1.7,  DCN  35080). 
These  compliance  costs  are  on  average 
less  than  $5,600/year  for  each  Metal 
Finishing  Job  Shop  facility  that  will 
upgrade  from  part  413  to  433.  EPA  also 
estimates  annual  reduction  in  pollutants 
discharged  to  POTWs  of  approximately 
35,000  poimd-equivalents 
(approximately  138  PE-removed/ 


facility -year).  This  would  result  in  an 
approximate  cost-effectiveness  number 
of  $23/pound-equivalent  removed 
(1981$).  EPA  solicits  comment  on  this 
option,  including  the  difficulty  in 
interpreting  parts  413  and  433 
applicability,  cost  of  upgrading 
treatment  systems,  facility  space 
constraints,  possible  POTW  burden, 
improvements  to  sludge  quality,  and 
economic  impacts. 

EPA  also  notes  that  there  was  a  group 
of  facilities  identified  in  the  original 
Electroplating  effluent  guidelines  that 
received  a  reduced  set  of  limitations 
[i.e.,  fewer  parameters  and  different 
controls  on  Cyanide)  based  on  economic 
impacts  (these  facilities  discharge  less 
than  10,000  gallons  per  day).  EPA  will 
assess  the  economic  impact  on  these 
facilities  to  determine  if  there  is  a  need 
to  reduce  the  economic  burden 
associated  with  this  option,  if  chosen  for 
the  final  regulation.  Table  IX.B-3 
provides  EPA's  national  estimate  of 
facilities  that  are  currently  covered 
imder  the  Electroplating  regulations  (40 
CFR  part  413)  that  discharge  less  than 
10,000  gallons  per  day.  EPA  solicits 
comment  on  these  national  estimates  of 
facilities  and  their  economic  condition. 

3.  Changes  Considered  in  Regulatory 
Thresholds 

EPA  is  reconsidering  the  use  of  a  low 
flow  cutoff  for  indirectly  discharging 


Metal  Finishing  Job  Shops.  In  the 
proposal,  EPA  discussed  the  use  of  a  1 
million  gallon  per  year  low  flow 
exclusion  for  these  sites  (66  FR  466). 
However,  at  the  time  of  proposal  EPA 
did  not  select  this  alternative  because, 
based  on  the  cost,  pollutant  reductions, 
and  economic  impact  estimates  at  the 
time,  "the  Agency  concluded  that  the 
polluttmt  reductions  associated  with 
Option  2  were  feasible  and  achievable 
and  the  economic  impacts  were  not 
substantially  mitigated  luider  the  1 
MGY  flow  cutoff."  As  discussed  in 
section  VII  of  today's  document,  EPA's 
current  estimates  of  costs,  pollutant 
reductions,  and  economic  impacts  differ 
from  those  calculated  for  the  proposal. 
Therefore,  EPA  is  reconsidering  the  use 
of  a  low  flow  cutoff  at  various  levels  or 
other  regulatory  threshold  (e.g.,  based 
on  facility  size  such  as  employment, 
production,  or  revenue)  to  provide  relief 
to  facilities  in  this  subcategory  from 
significant  economic  impacts. 

Table  IX.C-1  below  shows  the 
national  estimates  of  compliance  costs 
(1999$),  pollutant  reductions  (in  pound- 
equivalents  per  year),  economic 
impacts,  and  cost-effectiveness  (1981$/ 
pound-equivalent  removed)  for  varying 
levels  of  flow  cutoff  for  indirect 
discharge  facilities  in  the  Metal 
Finishing  Job  Shops  Subcategory. 


Table  IX.C-1  .—Summary  for  Low  Flow  Cutoff  for  the  Indirect  Dischargers  in  the  Metal  Finishing  Job 

Shops  Subcategory  (Not  Including  Zinc  Platers) 


Flow  cutoff 


No  Cutoff . 

1  MGY 

2  MGY 

3  MGY 

6.25  MGY 


Number  of 
sites 


1.165 
547 
421 
235 
142 


Industry 
compliance 
cost  (1999$) 

(millions) 


151 
94 
80 
56 
43 


Pollution  re- 
ductions 
(Ib-eq) 


93,190 
77.644 
73,324 
50,090 
47,953 


Severe  eco- 
nomic im- 
pacts (facil- 
ity closurs, 

%) 


508  (44%) 
278  (51%) 
176(42%) 
176(75%) 
117 


Cost-effec- 
tiveness 
(1981$/ 
Ib.eq.) 


500 
383 
316 
282 
186 


Note:  Cost-Effectiveness  estimates  are  not  incremental  and  do  not  include  costs  or  removals  for  facilities  tfiat  close  in  ttie  baseline  and  use  all 
NODA  changes  in  economic  methodologies. 


D.  Printed  Wiring  Board  Subcategory 

In  the  proposed  rule,  EPA  set 
numerical  limits  and  pretreatment 
standards  for  the  Printed  Wiring  Board 
Subcategory  based  on  Option  2 
technology  [see  section  IX.A  above  for 
description  of  Option  2).  EPA  selected 
Option  2  based  on  the  national 
estimates  of  costs,  pollutant  removals, 
economic  impacts,  and  environmental 
benefits  as  estimated  at  the  time  of  the 
proposal.  These  estimates  have  changed 
based  on  public  comments  as  described 
in  previous  sections  of  today's 
document.  Therefore,  EPA  is 


considering  alternative  options  to 
reduce  the  economic  impact,  and 
solicits  comment  on  potential 
approaches. 

1.  No  Further  Regulation 

EPA  is  considering  the  same  types  of 
alternative  options  for  the  Printed 
Wiring  Board  Subcategory  as  it  is  for  the 
Metal  Finishing  Job  Shops  Subcategory. 
That  is.  EPA  is  considering  a  "No 
Further  Regulation"  option  and  an 
option  that  would  include  the  use  of  a 
low  flow  cutoff  (or  other  regulatory 
threshold)  to  reduce  the  economic 


impacts  estimated  for  this  subcategory. 
EPA  is  also  considering  clarifying  the 
part  433  regulations  to  reduce  the 
biu-den  on  permit  writers  and  upgrading 
all  sites  to  meet  the  part  433  regulations. 

EPA  received  many  comments  from 
industry  and  Publicly  Owned  Treatment 
Works  (POTWs)  that  indirect 
discharging  printed  wiring  board  sites 
are  adequately  regulated  under  the 
current  regulations  and  that  local 
limitations  can  address  water  quality 
concerns  in  sensitive  water  bodies. 
Commenters  concluded  that  the 
environmental  impacts  and  pollutant 


Federal  Register / Vol.  67,  No.  108 /Wednesday,  June  5.  2002 / Proposed  Rules 


38803 


loading  reductions  that  would  be 
achieved  by  the  MP&M  rule,  once 
corrected  for  errors,  would  clearly 
demonstrate  that  the  costs  and  impacts 
issociated  with  the  MP&M  regulation 
would  not  be  justified. 

As  shovra  in  section  VII  of  today's 
dociunent,  EPA  estimates  severe 
economic  impacts  (facility  closures)  for 
62  of  840  (7%)  indirect  dischargers  (or 
when  baseline  closiues  are  included, 
EPA  estimates  10%  closures).  EPA  notes 
that  the  revised  estimates  of  cost- 
effectiveness  for  indirect  dischargers  are 
high  as  well  ($455/pound-equivalent 
removed).  Based  on  EPA's  revised 
estimates  of  costs,  pollutant  removals, 
economic  impacts  and  benefits 
discussed  in  section  VII  of  today's 
document,  EPA  is  considering  an  option 
of  no  further  regulation  for  indirect 
dischargers  in  tihis  subcategory  for  the 
final  rule.  EPA  solicits  conunent  on  this 
option. 

5.  413  to  433  Upgrade  Option 

As  described  in  Section  IX.B.4,  EPA  is 
considering  an  upgrade  option  ("413  to 
433  Upgrade  Option")  which  would 
bring  into  alignment  those  facilities 
currently  required  to  meet  the  standards 
of  the  Electroplating  effluent  limitations 
guidelines  (ELGs)  (40  CFR  part  413) 
with  those  required  to  meet  the 
limitations  and  standards  of  the  Metal 
Finishing  ELGs  (40  CFR  part  433),  rather 
than  promulgating  the  MP&M 
limitations  and  standards  provided  in 
today's  document.  EPA  expects  the  413 
to  433  Upgrade  Option  would 
significantly  reduce  EPA's  estimate  of 
economic  impacts  while  achieving  some 
environmental  improvements  over 
current  conditions. 

EPA  estimates  a  total  annual 
compliance  cost  of  $0.33  million 
(1999$)  for  the  354  indirect  Printed 
Wiring  Board  facilities  ciurently 
covered  only  by  the  Electroplating 


regulations  [see  Table  III.E-1  for 
national  estimates)  to  comply  with  the 
413  to  433  Upgrade  Option  [see  section 
17.1.7,  DCN  35080).  Of  the  354  Printed 
Wiring  Board  facilities  regulated  by  Part 
413,  EPA  estimates  that  there  would  be 
three  baseline  closures  and  18 
regulatory  closures  due  to  the  413  to  433 
Upgrade  Option  [see  section  17.1.7, 
DCN  35080).  These  compliance  costs  are 
on  average  less  than  $l,000/year  for 
each  Printed  Wiring  Board  facility  that 
will  upgrade  from  Part  413  to  433.  EPA 
also  estimates  annual  reduction  in 
pollutants  discharged  to  POTWs  of 
approximately  35,000  pound- 
equivalents  (approximately  105  PE- 
removed/facility-year).  This  would 
result  in  an  approximate  cost- 
effectiveness  number  of  $6/pound- 
equivalent  removed  (1981$).  EPA 
solicits  comment  on  this  option, 
including  the  difficulty  in  interpreting 
parts  413  and  433  applicability,  cost  of 
upgrading  treatment  systems,  facility 
space  constraints,  possible  POTW 
burden,  improvements  to  sludge  quality, 
and  economic  impacts. 

EPA  also  notes  that  there  was  a  group 
of  facilities  identified  in  the  original 
Electroplating  effluent  guidelines  that 
received  a  reduced  set  of  limitations 
(i.e.,  fewer  parameters  and  different 
controls  on  cyanide)  based  on  economic 
impacts  (these  facilities  dischai^e  less 
than  10,000  gallons  per  day).  EPA  will 
assess  the  economic  impact  on  these 
facilities  to  determine  if  there  is  a  need 
to  reduce  the  economic  burden 
associated  with  this  option,  if  chosen  for 
the  final  regulation.  Table  IX.B-3 
provides  EPA's  national  estimate  of 
facilities  that  are  currently  covered 
under  the  Electroplating  regulations  (40 
CFR  part  413)  that  discharge  less  than 
10,000  gallons  per  day.  EPA  sohcits 
comment  on  these  national  estimates  of 
facilities  and  their  economic  condition. 


3.  Printed  Wiring  Board  Direct 
Dischargers 

In  addition,  EPA  estimates  no  facility 
closures  for  direct  dischargers  in  this 
subcategory  associated  with  estimated 
MP&M  compliance  costs,  however, 
based  on  today's  revised  analysis  EPA 
currently  estimates  only  four  direct 
discharge  printed  wiring  board  facilities 
nationwide.  Based  on  this  revised 
estimate  and  the  low  level  of  estimated 
pollutant  removals  for  these  sites  [i.e., 
approximately  536  pounds  of  O&G  and 
TSS,  12,000  pounds  of  COD,  and  39 
poimds  of  toxics  and  non-conventional 
pollutants),  EPA  is  considering  whether 
or  not  revised  nationally-applicable 
regulations  are  necessary  at  this  time 
because  of  the  small  number  of  facilities 
in  this  subcategory.  The  Agency 
concluded  that  the  current  limitations 
and  the  addition  of  water-quality  based 
local  limits  established  for  individual 
NPDES  permits  may  more  appropriately 
address  individual  conventional,  toxic 
and  nonconventional  pollutants  that 
may  be  present  at  these  four  facilities. 

4.  Changes  Considered  in  Regulatory 
Thresholds 

As  discussed  in  section  IX.C  above, 
EPA  may  also  consider  the  use  of  a  low 
flow  exclusion  or  other  regulatory 
threshold  to  reduce  significant 
economic  impacts;  however,  the  Agency 
notes  that  based  on  the  analyses 
presented  in  today's  docimient,  the  low 
flow  cutoff  does  not  reduce  the 
economic  impacts  to  these  sites.  Table 
IX.D-1  below  summarizes  the  national 
estimates  of  compliance  costs  (1999$), 
pollutant  reductions  (in  pound- 
equivalents  per  year),  economic 
impacts,  and  cost-effectiveness  (1981  $/ 
pound-equivalent  removed)  for  varying 
levels  of  low  flow  cutoff  for  indirect 
discharge  facilities  in  the  Printed  Wiring 
Board  Subcategory. 


Table  IX.D-1  .—Summary  for  Low  Flow  Cutoff  for  the  Indirect  Dischargers  in  the  Printed  Wiring  Board 

Subcategory 


Flow  cutoff 


No  Cutoff . 

1  MGY 

2  MGY 

3  MGY 

6.25  MGY 


Number  of 
sites 


840 
352 
263 
213 
173 


Industry  compliance  cost 
(1999$)  (millions) 


175 
123 
111 
103 
94 


Pollution  reductions 
(Ib-eq.) 


153,653 
152,163 
143,464 
138,152 
129,813 


Severe  eco- 
nomic im- 
pacts (facil- 
ity closures, 
%) 


62  (7%) 
62  (18%) 
62  (24%) 
37  (17%) 
31  (18%) 


Cost-effec- 
tiveness 
(1981$/ 
Ib.eq) 


455 
447 
439 
364 

337 


a.J^.?!.®'  post-Effectiveness  estimates  are  not  incremental  and  do  not  include  costs  or  removals  for  facilities  that  close  in  the  baseline  and  use  all 
NODA  changes  in  economic  methodologies. 
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E.  Oily  Wastes  Subcategory 

In  the  proposed  rule,  EPA  set 
numerical  limits  and  pretreatment 
standards  for  the  Oily  Wastes 
Subcategory  based  on  Option  6 
technology,  including  a  low  flow 
exclusion  of  2  million  gallons  per  year 
(MGY)  or  less  for  indirect  discharging 
facilities.  EPA  based  Option  6  on  in- 
process  flow  control,  pollution 
prevention,  and  oil-water  separation  by 
chemical  emulsion  breaking  followed  by 
gravity  separation  and  oil  skimming. 
EPA  selected  Option  6  limitations  and 
standards  based  on  the  national 
estimates  of  costs,  pollutant  removals, 
economic  impacts,  and  environmental 
benefits  estimated  at  the  time  of  the 
proposal.  These  estimates  have  changed 
based  on  public  comments  as  described 
in  previous  sections  of  today's 
dociunent.  In  addition,  as  discussed  in 
section  IlI.A.l  of  today's  document,  the 
number  of  Oily  Wastes  facilities,  prior 
to  a  low  flow  exclusion,  has  increased 
from  approximately  29,000  facilities  to 
nearly  44,000  facilities  due  to  the 
change  in  EPA's  subcategorization 
scheme  and  the  change  to  the  definition 
of  "oily  operations"  (see  section  IV .A 
for  the  revised  definition).  EPA  is 
considering  alternative  options  to 
reduce  the  burden  on  POTWs.  EPA 
solicits  comment  on  the  following 
potential  approaches. 

1.  No  Regulation  or  No  Further 
Regulation 

EPA  estimated  at  proposal  that  less 
than  1  percent  of  the  facilities  in  the 
Oily  Wastes  Subcategory  are  regulated 
by  existing  ELGs.  EPA  received  many 
comments  from  industry  and  Publicly 


Owned  Treatment  Works  (POTWs)  that 
these  facilities  are  adequately  regulated 
under  the  current  ELGs  or  that  local 
limits  can  address  water  quality 
concerns  in  sensitive  water  bodies. 
Commenters  concluded  that  the 
environmental  impacts  and  pollutant 
loading  reductions  that  would  be 
achieved  by  the  MP&M  rule,  once 
corrected  for  errors,  would  clearly     "^ 
demonstrate  that  the  costs  and  impacts 
associated  with  the  MP&M  regidation 
would  not  be  justified. 

As  discussed  in  section  VII  of  today's 
document,  EPA's  current  estimates  of 
costs,  pollutant  reductions,  and 
economic  impacts  differ  from  those 
calculated  for  the  proposal.  Briefly,  EPA 
estimates  that  compliance  with  the 
revised  limitations  and  standards  would 
result  in  facility  closures  for  1  of  288 
(0.3%)  indirect  dischargers.  The  revised 
estimates  cost-effectiveness  for  indirect 
dischargers  increased  to  $2.963/pound- 
equivalent  removed.  Based  on  EPA's 
revised  estimates  of  costs,  pollutant 
removals,  economic  impacts  and 
benefits  discussed  in  section  VII  of 
today's  document,  EPA  is  again 
considering  an  option  of  no  regulation 
or  no  further  regulation  for  indirect 
dischargers  in  this  subcategory  for  the 
final  rule.  EPA  solicits  comment  on  this 
option. 

2.  Changes  Considered  in  Regulatory 
Thresholds 

EPA  proposed  a  low  flow  exclusion 
for  indirect  discharge  facilities  in  the 
Oily  Wastes  Subcategory  based  on  the 
large  burden  to  permit  writers  and  the 
small  number  of  pound-equivalents  that 
would  be  removed  by  facilities  with 


annual  wastewater  flows  of  less  than  or 
equal  to  2  MGY  (66  FR  470).  For  the 
final  rule,  based  on  these  same 
considerations,  EPA  is  considering 
whether  it  either  should  not  establish 
pretreatment  standards  for  indirect 
dischargers  or  limit  the  applicability  of 
the  standard  by  increasing  the  flow 
cutoff.  EPA  notes  that  for  all  levels  of 
low  flow  exclusions  presented  in 
today's  document  for  these  sites,  the 
pollutant  reductions  (in  pound- 
equivalents)  per  facility  per  year  are 
low.  Specifically,  the  6.25  MGY  flow 
cut-off  results  in  13  pound-equivalents/ 
facility-yr,  which  is  lower  than  those 
projected  for  the  Industrial  Laundries 
ELG  and  the  Landfills  ELG,  for  which 
EPA  determined  national  regulations 
were  not  warranted.  These  low 
pollutant  reductions  per  facility  per  year 
may  not  justify  the  additional 
permitting  biuden  associated  with  these 
facilities.  POTWs  commenting  on  the 
proposed  rule  have  stated  that  even 
with  a  low  flow  exclusion  they  would 
still  incur  increased  burden  when  trying 
to  identify  those  facilities  above  and 
below  the  low  flow  cutoff.  In  addition, 
POTWs  can  set  local  limits  to  control 
the  small  quantity  of  pollutants  being 
discharged  from  the  oily  wastes 
facilities  in  their  jurisdiction.  EPA 
solicits  comment  on  this  option. 

Table  IX.E-1  below  siunmarizes  the 
national  estimates  of  compliance  costs 
(1999$),  pollutant  reductions  (in  poimd- 
equivalents  per  year),  economic 
impacts,  and  cost-effectiveness  (1981  $/ 
pound-equivalent  removed)  for  varying 
levels  of  low  flow  cutoff  for  indirect 
discharge  facilities  in  the  Oily  Wastes 
Subcategory. 


Table  IX.E-1  .—Summary  for  Low  Flow  Cutoff  for  Indirect  Dischargers  in  the  Oily  Wastes  Subcategory 


Flow  cutoff 

Number  of 
sites 

Industry  compliance  cost 
(1999$)  (millions) 

Pollutant  reductions 
(Ib-eq.) 

Severe  economic  im- 
pacts (facility  closures) 

Cost-effec- 
tiveness 
(1981  $/ 
Ib.eq.) 

2  MGY              

288 
233 
146 

85 
45 
23 

14,385 
7,941 
1,903 

1 
0 
0 

2,963 

3  MGY     

2,781 

6.25  MGY 

2,037 

Note:  Cost-Effectiveness  estimates  are  not  incremental  and  do  not  include  costs  or  removals  for  facilities  that  close  in  the  baseline  and  use  all 
NODA  changes  in  economic  methodologies. 


F.  Railroad  Line  Maintenance 
Subcategory 

In  the  proposed  rule,  EPA  set 
numerical  limitations  and  standards  for 
the  Railroad  Line  Maintenance 
Subcategory  based  on  Option  10 
technology.  EPA  based  Option  10  on  the 
end-of-pipe  treatment  technologies 
included  in  Option  9  (chemical 
emiUsion  breaking  followed  by  DAF) 
plus  in-process  flow  control  and 


pollution  prevention  technologies, 
which  allow  for  recovery  and  reuse  of 
materials  along  with  water  conservation. 
EPA  selected  Option  10  limitations  and 
standards  based  on  the  national 
estimates  of  costs,  pollutant  removals, 
economic  impacts,  and  environmental 
benefits  estimated  at  the  time  of  the 
proposal.  These  estimates  have  chainged 
based  on  public  comments  as  described 
in  previous  sections  of  today's 


document.  Therefore,  EPA  is 
considering  alternative  options  to 
reduce  the  burden  on  POTWs.  EPA 
solicits  comment  on  the  following 
potential  approaches. 

1.  OpUons  for  Changing  BPT  and  BAT 
Technologies 

As  discussed  in  section  II.B  of  today's 
dociunent,  EPA  received  comment  and 
data  from  the  American  Association  of 
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Railroads  (AAR)  on  the  direct  discharge 
railroad  line  maintenance  facilities  [see 
section  15.1  of  the  public  record  for  the 
AAR  surveys).  EPA  is  reviewing 
alternative  options  for  these  facilities  in 
the  Railroad  Line  Maintenance 
Subcategory  based  on  this  data.  In  the 
proposal  (66  FR  458),  EPA  estimated 
that  91  percent  of  the  estimated  34 
direct  discharge  railroad  line 
maintenance  facilities  utilized 
Dissolved  Air  Flotation  (DAF)  at  their 
sites.  Therefore,  EPA  based  the  BPT  and 
BAT  limitations  on  DAF  technology 
plus  in-process  pollution  prevention 
techniques.  However,  commentors 
provided  data  confirming  28  direct 
discharging  railroad  line  maintenance 
sites  (27  sites  from  the  AAR  survey  and 
one  site  from  EPA's  sampling  program 
(Episode  6l79)),  of  which  only  five  are 
currently  employing  DAF  technology. 
According  to  this  data,  the  prevalent 
technology  at  these  sites  is  oil-water 
separation.  Therefore,  in  light  of  this 
new  data,  EPA  is  considering  changing 
the  basis  of  the  BPT  and  BAT 
limitations  to  oil-water  separation 
technology  such  as  chemical  emulsion 
breaking  followed  by  oil  skimming  (i.e., 
proposed  technology  Option  6).  This  is 
the  technology  that  EPA  proposed  for 
the  Oily  Wastes  Subcategory. 

EPA  intends  to  analyze  Option  6  for 
the  direct  discharge  facilities  in  the 
Railroad  Line  Maintenance  Subcategory 
for  the  final  rule.  Once  EPA  has 
estimated  costs  of  compliance,  pollutant 
reductions  achieved,  economic  impacts, 
cost-effectiveness,  and  environmental 
benefits  associated  with  this  option  for 
the  final  rule,  the  Agency  will  then 
determine  if  this  option  is  economically 
achievable  and  if  the  costs  are  justified 
by  the  environmental  improvements. 

2.  Raiboad  Overhaul/Rebuilding 
Operations  Facilities 

EPA  noted  in  the  proposal  that  the 
Railroad  Line  Maintenance  Subcategory 
does  not  include  railroad  manufacturing 
operations  or  railroad  overhaul/ 
rebuilding  facilities  (66  FR  442).  EPA 
identified  5  facilities  in  the  General 
Metals  Subcategory  and  11  facilities  in 
the  Oily  Waste  Subcategory  as  definitely 
performing  railroad  overhaul/rebuilding 
operations.  EPA  also  identified  111 
other  facilities  that  may  be  performing 
railroad  overhaul/rebuilding  operations 
[see  section  16.1,  DCN  17755).  EPA 
solicits  comment  on  EPA's  estimate  of 
facilities  performing  railroad  overhaul/ 
rebuilding  operations  and  an 
appropriate  definition  for  "railroad 
overhaul/rebuilding  operations."  AAR 
concluded  that  there  are  fewer  than  10 
of  these  facilities  performing  railroad 


overhaul/rebuilding  operations  in  the 
United  States  and  that  all  are  indirect 
dischargers.  AAR  further  states  that 
these  facilities  are  already  sufficiently 
regulated  by  their  respective  POTWs 
[see  section  15.1,  DCN  30300. A3; 
section  12.4.3.  DCN  17785). 

If  in  the  final  rule  EPA  were  to  agree 
with  the  AAR  estimate  of  facilities 
performing  railroad  overhaul/rebuilding 
operations,  EPA  may  consider  whether 
or  not  revised  nationally-applicable 
regulations  are  necessary  at  this  time  for 
facilities  performing  railroad  overhaul/ 
rebuilding  operations  because  of  the 
small  number  of  these  facilities  (i.e., 
AAR  estimate  is  less  than  10).  EPA 
solicits  comment  on  whether  current 
limitations,  standards,  and  POTW  local 
controls  with  the  addition  of  water- 
quality  based  local  limits  established  for 
individual  NPDES  permits  (either  for 
the  POTWs  accepting  indirect 
discharges  from  these  facilities  or  for 
any  direct  dischargers)  may  more 
appropriately  address  individual 
conventional,  toxic  and 
nonconventional  pollutants  that  may  be 
present  at  these  facilities. 

G.  Steel  Forming  &  Finishing 
Subcategory 

In  the  proposed  rule  EPA  proposed 
numerical  limitations  and  pretreatment 
standards  for  the  Steel  Forming  & 
Finishing  Subcategory  based  on  Option 
2  technology  [see  section  IX.A  above  for 
description  of  Option  2).  EPA  selected 
Option  2  technology  based  on  the 
national  estimates  of  costs,  pollutant 
removals,  economic  impacts,  and 
environmental  benefits  as  determined  at 
the  time  of  the  proposal.  These 
estimates  have  changed  based  on  public 
comments  and  additional  data 
collection  as  described  in  previous 
sections  of  today's  document.  Therefore, 
EPA  is  considering  alternative  options 
to  reduce  the  economic  impact,  and 
solicits  comment  on  potential 
approaches. 

1 .  No  Fiulher  Regulation 

EPA  estimated  at  proposal  that  all 
facilities  in  this  subcategory  have 
permits  or  other  control  mechanisms 
under  the  existing  Iron  and  Steel 
Manufacturing  regulation  (40  CFR  part 
420).  EPA  received  many  comments 
from  industry  and  Publicly  Owned 
Treatment  Works  (POTWs)  that  these 
facilities  are  adequately  regulated  under 
the  current  ELGs  or  that  local  limits  can 
address  water  quality  concerns  in 
sensitive  water  bodies.  Commenters 
concluded  that  the  environmental 
impacts  and  pollutant  loading 
reductions  that  would  be  achieved  by 


the  MP&M  rule,  once  based  on  data 
from  sampling  SFF  sites,  would  clearly 
.  demonstrate  that  the  costs  and  impacts 
associated  with  the  MP&M  regulation 
would  not  be  justified. 

As  discussed  in  section  VII  of  today's 
document,  EPA's  current  estimates  of 
costs,  pollutant  reductions,  and 
economic  impacts  differ  from  those 
calculated  for  the  proposal.  Briefly,  EPA 
estimates  that  compliance  with  the 
revised  limitations  and  standards  would 
resuh  in  facility  closures  for  7  of  41 
(17%)  direct  dischargers  and  for  10  of 
112  (9%)  indirect  dischargers.  The 
revised  estimates  of  cost-effectiveness 
for  indirect  dischargers  increased  to 
$153/pound-equivalent  removed.  The 
estimate  of  cost-reasonableness  for 
direct  dischargers  is  $28/pound- 
conventional  pollutants  (O&G  +  TSS). 
Based  on  EPA's  revised  estimates  of 
costs,  pollutant  removals,  economic 
impacts  and  benefits  discussed  in 
section  VII  of  today's  dociunent,  EPA  is 
again  considering  an  option  of  no 
further  regulation  for  direct  and  indirect 
dischargers  in  this  subcategory  for  the 
final  rule.  An  EPA  decision  not  to 
promulgate  further  regulations  would  be 
based  on  a  determination  that  the 
regulations  were  not  economically 
achievable.  If  EPA  were  to  select  the  "no 
further  regulation"  option,  the  facilities 
in  this  subcategory  would  continue  to 
be  regulated  by  the  Iron  and  Steel  ELGs 
(40  CFR  part  420).  EPA  solicits 
comment  on  this  option. 

3.  Changes  Considered  in  Regulatory 
Thresholds 

EPA  is  reconsidering  the  use  of  a  low 
flow  cutoff  used  for  indirectly 
discharging  Steel  Forming  &  Finishing 
facilities.  As  discussed  in  section  VII  of 
today's  document,  EPA's  current 
estimates  of  costs,  pollutant  reductions, 
and  economic  impacts  differ  from  those 
calculated  for  the  proposal.  Therefore, 
EPA  is  reconsidering  the  use  of  a  low 
flow  cutoff  at  various  levels  or  other 
regulatory  threshold  (e.g..  based  on 
facility  size  such  as  employment, 
production,  or  revenue)  to  provide  relief 
to  indirect  dischargers  in  this 
subcategory  from  significant  economic 
impacts. 

Table  IX.G-1  below  shows  the 
national  estimates  of  compliance  costs 
(1999$),  pollutant  reductions  (in  pound- 
equivalents  per  year),  economic 
impacts,  and  cost -effectiveness  (1981$/ 
pound-equivalent  removed)  for  varying 
levels  of  flow  cutoff  for  indirect 
discharge  facilities  in  the  Steel  Forming 
&  Finishing  Subcategory. 
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Table  IX.G-1  .—Summary  for  Low  Flow  Cutoff  for  the  Indirect  Dischargers  in  the  Steel  Forming  & 

Finishing  Subcategory 


Flow  cutoff 


No  Cutoff  . 

1  MGY 

2  MGY 

3  MGY 

6.25  MGY 


Number  of 
sites 


112 
90 
77 
74 
54 


Industry  compliance  cost 
(1999$)  (millions) 


22.1 
20.9 
19.1 
19.0 

16.0 


Pollutant  reductions 
(Ib-eq.) 


61,015 
60,733 
59.418 
59.383 
47,671 


Severe  economic 

impacts  (facility 

closures,  %) 


10(9%) 

10(11%) 

10  (13%) 

7(9%) 

7  (13%) 


Cost-effec- 
tiveness 
(1981$/ 
Ib.eq.) 


153 
141 
131 
126 

117 


Note:  Cost-Effectiveness  estimates  are  not  incremental  and  do  not  include  costs  or  removals  for  facilities  tfiat  close  in  the  baseline  and  use  all 
NODA  cfianges  in  economic  methodologies. 


X.  Solicitation  of  Comment 

The  following  discussion  summarizes 
those  issues  raised  by  new  information 
and  comments  on  the  proposal  for 
which  EPA  is  requesting  comment. 

1.  Zinc  Platers.  EPA  solicits  comment 
on  whether  EPA  should:  (1)  Establish  a 
separate  subcategory  for  zinc  platers;  (2) 
further  subcategorize  the  proposed 
subcategories  to  provide  a  segment  for 
zinc  platers;  or  (3)  retain  the  proposed 
subcategorization  scheme  but  establish  a 
zinc  limitation  based  on  data  specific  to 
zinc  platers.  EPA  also  solicits  comment 
on  the  burden  to  permit  writers  and 
control  authorities  associated  with  each 
approach. 

2.  Subcategorization  of  Unit 
Operations.  EPA  solicits  comment  on 
the  methodology  for  subcategorization 
of  unit  operation  concentrations  used 

'  for  today's  dociunent. 

3.  Boron  Removals.  EPA  solicits 
comment  on  the  approach  used  to 
estimate  boron  removals. 

4.  Molybdenimi  Removals.  EPA 
received  comments  regarding  the 
selection  of  molybdenum  as  a  regulated 
pollutant.  Similar  to  the  comments  on 
tin,  the  comments  revolved  around 
whether  or  not  molybdenimi  can  be 
precipitated  using  hydroxide 
precipitation  as  is  used  in  EPA's 
proposed  BAT  technology.  EPA  has 
reviewed  literature  to  find  out  whether 
or  not  molybdenum  will  precipitate 
using  either  hydroxide  or  sulfide 
precipitation,  and  has  foimd  that 
molybdenum  does  not  form  metal 
hydroxide  precipitates  (see 
memorandum  titled  "Molybdenum," 
section  16.2.  DCN  17754).  The  sampled 
hydroxide  precipitation  treatment 
systems  did  not  show  a  consistent 
ability  to  remove  molybdenum  from 
waste  water.  Molybdenum  is,  however, 
present  in  waste  waters  as  described 
above  and  is  removed  incidentally  in 
waste  treatment  systems.  EPA  is 
reviewing  the  removal  mechanisms  for 
molybdenum.  EPA  is  considering  not 
regulating  molybdeniun  in  the  final  rule 


but  is  considering  taking  credit  for 
incidental  removals.  EPA  solicits 
comment  on  this  change. 

5.  EPA  solicits  comment  on  EPA's 
current  method  for  imputing  missing 
flow  and  production. 

6.  EPA  Sensitivity  Analyses.  EPA  is 
soliciting  comment  on  the  sensitivity 
analyses  described  in  Section  m.E. 
These  sensitivity  analysis  examine 
baseline  pollutant  loadings  and  facilities 
that  do  not  report  treatment-in-place 
and  may  have  low  concentration  raw 
wastewater  characteristics. 

7.  Numbers  of  facilities  currently 
regulated.  EPA  solicits  comment  on  its 
estimates  of  the  niunbers  of  facilities 
currently  regulated  by  the  part  413,  part 
433,  or  both  regulations  (see  Table  ID.E- 

1). 

8.  Low  Concentration  Facilities.  EPA 

is  soliciting  data  at  the  unit  operation 
level  from  "low  concentration"  facilities 
that  do  not  currently  have  treatment  for 
metal-bearing  wastewaters  on-site.  In 
addition,  EPA  is  soliciting  comment  on 
how  to  address  these  facilities  in  the 
analysis  of  pollutant  loadings  and 
reductions. 

9.  Monitoring  Costs.  EPA  is  using  a 
cost  of  $13,400  per  facility  to 
incorporate  monitoring  costs  for  the 
pollutants  not  already  regulated  under 
the  Metal  Finishing  regulations.  EPA 
solicits  conunent  on  the  Agency's  cost 
estimates  for  compliance  monitoring 
used  in  today's  docimient. 

10.  Addition  of  a  Sand  Filter  for 
Metal-Bearing  Subcategories.  EPA 
solicits  comment  on  the  addition  of  a 
sand  filter  to  the  BAT  proposed 
technology  option  fqr  metal-bearing 
subcategories  and  on  the  sand  filter  cost 
module  and  national  cost  estimates  for 
Option  2  +  Sand  Filter.  EPA  also  solicits 
comments  on  whether  the  addition  of  a 
sand  filter  is  necessary  for  facilities  to 
achieve  the  revised  limits  consistently 
and  the  economic  achievability  of  this 
option. 

11.  Oily  Operations  Definition.  EPA 
solicits  comment  on  the  intended 
additions  to  the  definition  of  oily 


operations.  Also,  EPA  did  not  include 
paint  stripping  due  to  the  elevated 
levels  of  metal  constituents  from  these 
sources  that  are  contained  in  EPA's 
sampling  data.  However,  EPA  solicits 
comment  on  whether  paint  stripping  for 
non-lead  based  paints  should  be 
included  in  the  definition  of  oily 
operations.  EPA  also  solicits  comment 
on  the  definition  for  iron  phosphate 
conversion  coating  and  on  the  need  for 
a  definition  for  "wet  air  pollution 
control  for  organic  constituents"  to 
distingmsh  it  from  wet  air  pollution 
control  for  metals  or  particulates. 

12.  Printed  Wiring  Board 
Subcategory — Changes  to  Applicability. 
EPA  solicits  comment  on  these  intended 
revisions  to  the  codified  applicability 
language  used  to  include  printed  wiring 
board  job  shops  and  whether  EPA 
should  include  a  definition  to  identify 
printed  wiring  assembly  facilities  in  die 
(^neral  Metals  Subcategory 
applicability  statement. 

13.  Treatability  of  Tin,  Molybdenum. 
Manganese.  EPA  solicits  comment  and 
data  on  the  removal  of  tin, 
molybdenum,  and  manganese  through 
chemical  precipitation  and  other 
possible  removal  mechanisms.  EPA  also 
solicits  on  EPA's  intention  to  possibly 
exclude  these  pollutants  fi'om 
regulation. 

14.  Total  Sulfide.  EPA  solicits 
comment  on  the  intention  to  not 
regulate  total  sulfide  for  the  metal- 
bearing  subcategories.  EPA  also  solicits 
comment  on  the  most  appropriate 
analytical  method  for  total  sulfide. 

15.  Steel  Forming  &  Finishing 
Subcategory.  EPA  solicits  comment  on 
the  pollutants  selected  for  regulation  for 
the  Steel  Forming  &  Finishing 
Subcategory.  EPA  also  solicits  comment 
on  the  inclusion  of  the  continuous 
electroplating  operations  on  steel  sheet 
and  strip  into  the  MP&M  regulation. 

16.  Calculation  of  the  Total  Organics 
Parameter.  EPA  solicits  comment  on 
alternative  approaches  the  Agency  is 
considering  for  calculating  the  Total 
Organics  Parameter  (TOP).  EPA  also 
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solicits  comment  fi-om  facilities  as  to 
when  they  would  choose  to  monitor  for 
the  TOP  list  of  pollutants  rather  than 
design  and  implement  a  best 
management  plan  for  their  organic 
chemicals.  Finally.  EPA  solicits 
comment,  especially  from  permit 
writers  and  control  authorities,  on 
whether  the  Agency  should  provide 
guidance  to  permit  writers  on  how  to 
develop  a  facility-specific  TOP  limit  for 
facilities  that  choose  the  TOP  limit  as 
their  method  for  complying  (as  opposed 
to  meeting  a  limit  for  total  organic 
carbon  or  implementing  the  best 
management  plan). 

17.  Validation  Study  for  Seven 
Organic  Pollutants.  EPA  is  soliciting 
comment  on  the  validation  studies  for 
six  semivolatile  organic  pollutants 
(aniline,  3,6-dimethylphenanthrene,  2- 
isopropylnaphthalene.  1- 
methylfluorene,  2-methylnaphthalene, 
and  l-methylphenanthrene)  and  one 
volatile  organic  pollutant  (carbon 
disulfide)  to  EPA  Methods  624  and 
1624B  and  EPA  Methods  625  and  1625. 

18.  New  Source  Limits  Set  Equal  to 
Existing  Source  Limits.  EPA  solicits 
comment  on  basing  the  new  source 
standards  (NSPS  and  PSNS)  for  the 
metal-bearing  subcategories  for  the  final 
rule  on  the  same  technology  option  as 
used  for  the  existing  source  limits  and 
standards  ( i.e..  Option  2).  EPA  notes 
that  after  the  compliance  deadline  has 
passed,  having  new  source  limitations 
equal  to  existing  source  limitations  will 
reduce  the  need  for  new  source 
determinations  by  permit  writers  and 
control  authorities. 

19.  EMS  Alternative  for  General 
Metals  Facilities.  EPA  solicits  comment 
on  the  industry  suggested  EMS 
Alternative  and  EPA's  amendments  (see 
section  IX.B). 

20.  No  Regulation  Options.  EPA 
solicits  comment  on  the  "no  further 
regulation"  option  considered  for 
indirect  discharge  Metal  Finishing  Job 
Shops,  Printed  Wiring  Board,  General 
Metals,  Zinc  Platers,  and  Steel  Forming 
&  Finishing  subcategories.  EPA  solicits 
comment  on  the  option  that  would  bring 
into  alignment  those  facilities  in  the 
previously  mentioned  subcategories 
(including  Cieneral  Metals),  direct  or 
indirect,  which  are  currently 
unregulated  or  required  to  meet  the 
standards  of  the  Electroplating  effluent 
limitations  guidelines  (ELGs)  (40  CFR 
part  413)  with  those  required  to  meet 
the  limitations  and  standards  of  the 
Metal  Finishing  ELGs  (40  CFR  part  433), 
without  requiring  the  MP&M  limitations 
and  standards  provided  in  today's 
document.  EPA  also  solicits  comment 
on  whether  this  would  better  clarify 
implementation  issues  for  control 


authorities.  EPA  solicits  comment  on 
the  estimate  of  sites  currently  regulated 
under  the  part  413  regulations  with  less 
than  10,000  gallons  per  day  of  process 
wastewater  flow  and  the  economic 
condition  of  these  facilities.  In  addition, 
EPA  solicits  comment  on  a  "no 
regulation"  option  for  indirect  discharge 
sites  in  the  Oily  Wastes  Subcategory. 

21.  Inclusion  or  Change  to  the  Low 
Flow  Cutoff.  EPA  solicits  comment  on 
the  possible  changes  discussed  to 
include  a  low  flow  cutoff  for  indirect    " 
discharge  sites  in  the  Metal  Finishing 
Job  Shops,  Printed  Wiring  Board,  and 
Steel  Forming  &  Finishing  subcategories 
and  to  change  the  level  of  the  proposed 
low  flow  cutoff  for  the  indirect 
discharge  sites  in  the  (^neral  Metals 
and  Oily  Wastes  subcategories.  EPA  is 
also  requesting  comment  on  other 
possible  types  of  regulatory  threshold 
that  could  be  used  to  reduce  economic 
impacts  on  these  facilities  and  on  the 
ability  of  permit  writers  and  control 
authorities  to  implement  other 
thresholds. 

22.  Commentors  on  the  MP&M 
proposal  stated  that  many  source  water 
suppliers  have  recentiy  begim  adding 
chemicals  to  the  water  to  reduce 
corrosion  and  leaching  of  metals  bom 
piping  into  the  water,  which  may 
increase  concentrations  of  other  metals 
in  the  raw  water.  For  example,  many 
water  suppliers  now  add  zinc  phosphate 
compounds  to  reduce  leaching  of 
copper  and  lead  from  piping.  If  the 
comments  were  correct  in  their 
assertions  that  more  concentrated 
influent  is  associated  with  higher 
effluent  levels,  EPA  would  expect  to  see 
upward  trends  for  both  the  influent  and 
effluent  long-term  averages.  In  general, 
EPA  did  not  find  any  evidence  of  such 
trends  or  any  patterns  in  the  influent. 
Rather,  EPA  noted  that  the  lowest  and 
highest  influent  values  were  associated 
with  the  lowest  effluent  values.  EPA 
modeling  currently  predicts  that  a 
slightly  higher  metal  influent 
concentrations  should  not  affect  effluent 
metal  concentrations  for  properly 
operated  BAT  metals  treatment  systems. 
EPA  solicits  comment  on  whether  or  not 
EPA  needs  to  account  for  elevated 
metals  concentrations  in  source  water 
and  possible  ways  to  account  for  this 
source  water  concentrations  in  its 
analysis.  EPA  also  solicits  comment  on 
its  proposal  to  allow  MP&M  indirect 
discharge  facilities  to  apply  for  a  waiver 
that  would  allow  them  to  reduce  their 
monitoring  burden  (see  66  FR  509).  EPA 
proposed  that  inorder  for  a  facility  to 
receive  a  monitoring  waiver,  the  facility 
would  need  to  certify  in  wrriting  tothe 
control  authority  (e.g.,"POTW)  that  the 
facility  does  not  use,  nor  generate  in  any 


way,  a  pollutant  (or  pollutants)  at  its  site 
and  that  the  pollutant  (or  pollutants)  is 
present  only  at  background  levels  ftt)m 
intake  water  and  without  any  increase 
in  the  pollutant  due  to  activities  of  the 
discharger. 

23.  EPA  is  considering  a  revised 
methodology  that  will  take  into  accoimt 
both  the  hexavalent  chromium 
converted  in  chrome  reduction 
treatment  and  the  trivalent  chromium 
removed  end-of-pipe  in  future  estimates 
of  chromium  toxic  pound-equivalents 
removed.  For  this  methodology,  the 
hexavalent  chromium  toxic  weighting 
factor  (TWF),  not  die  trivalent 
chromium  TWF.  will  be  applied  to  the 
amount  of  hexavalent  chromium  that  is 
converted  to  trivalent  chromium  in 
chrome  reduction  treatment.  The  toxic 
pound-equivalents  removed  by  the 
chrome  reduction  treatment  system  will 
be  equal  to  the  toxic  pouind-equivalents 
of  hexavalent  chromium  converted, 
minus  the  toxic-pound  equivalents  of 
trivalent  chromium  formed.  The  toxic 
pound-equivalents  removed  by  the  end- 
of-pipe  treatment  system  will  be  equal 
to  the  toxic  pound-equivalents  of 
trivalent  chromium  removed  in  the  end- 
of  pipe  treatment  system.  The  total 
toxic-pound  equivalents  of  chromium 
removed  in  treatment  will  be  equal  to 
the  toxic-pound  equivalents  converted 
by  chrome  reduction  treatment  plus  the 
toxic-pound  equivalents  removed  by  the 
end-of  pipe  treatment  system.  EPA  is 
considering  similar  methodology 
changes  in  cyanide  treatment  for  total 
and  amenable  cyanide.  EPA  solicits 
comments  on  these  possible  changes  in 
methodologies  for  the  final  nde. 

24.  EPA  solicits  comment  on  the 
revised  number  of  direct  dischargers  in 
the  Non-Chromium  Anodizing 
subcategory.  At  proposal  EPA  estimated 
no  direct  dischargers  in  the  Non- 
Chromium  Anodizing  subcategory.  After 
re-analysis  of  the  wastewater  disposal 
methods  reported  in  survey 
questionnaires,  EPA  now  estimates  35 
direct  dischargers  in  the  Non-Chromium 
Anodizing  subcategory. 

25.  EPA  solicits  comment  on  how  it 
enumerates  direct  and  indirect 
discharging  facilities.  Currently,  EPA 
labels  facilities  as  direct  dischargers  if 
any  of  their  wastewater  effluent  is 
discharged  directly  to  surface  waters  of 
the  United  States.  In  particular.  EPA 
solicits  comments  on  how  to  handle 
facilities  that  are  both  indirect  and 
direct  dischargers. 

26.  EPA  solicits  comment  on  EPA's 
approach  for  the  development  of 
preliminary'  revised  limitations  and 
standards  presented  in  section  VIII  of 
today's  document. 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-7221-7] 

RIN  206&-AH69 

National  Emission  Standards  for 
Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanlts 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  On  January  25. 1995.  the  EPA 
issued  national  emission  standards 
under  section  112  of  the  Clean  Air  Act  . 
(CAA)  for  Hard  and  Decorative 
Chromiiun  Electroplating  and 
Chromium  Anodizing  Tanks.  We  are 
proposing  new  requirements  that 
accommodate  the  use  of  fume 
suppressants  for  controlling  chromium 
emissions  from  hard  chromium 
electroplating  tanks,  and  an  alternative 
standard  to  the  existing  concentration 
emission  limit  for  hard  chromium 
electroplating  tanks  equipped  with 
enclosing  hoods.  We  are  proposing  to 
change  the  definition  of  chromiiun 
electroplating  and  anodizing  tank  to 
include  all  ancillary  equipment 
necessary  to  accomplish  electroplating 
or  anodizing  so  that  existing 
electroplaters  and  anodizers  do  not 
become  subject  to  new  source  standards 
due  to  imintended  reconstruction 
determinations.  We  are  proposing  to 
amend  the  monitoring  requirements  for 
composite  mesh  pads  by  expanding  the 
acceptable  pressure  drop  range  and 
proposing  revisions  to  several 
definitions  to  improve  clarity  and 
consistency. 

DATES:  Comments.  Submit  comments  on 
or  before  August  5,  2002. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  June  25.  2002.  a  public 
hearing  will  be  held  on  July  5,  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Niunber  A-88-02. 
U.S.  EPA.  1200  Pennsylvania  Avenue. 
NW.  Washington,  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-88-02.  Room  M-1500.  U.S.  EPA.  401 
M  Street.  SW.  Washington.  DC  20460. 
The  EPA  requests  a  separate  copy  also 
be  sent  to  the  contact  person  listed 


below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park.  North  Carolina  beginning  at  10 
a.m. 

Docket.  Docket  No.  A-88-02  contains 
supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  EPA.  401  M  Street 
SW.  Washington,  DC  20460  in  Room  M- 
1500.  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Mulrine,  Metals  Group,  Emission 
Standards  Division  (C439-02).  U.S. 
EPA.  Research  Triangle  Park,  NC  27711. 
telephone  number  (919)  541-5289. 
electronic  mail  address: 
mulrine.phil@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may 
be  submitted  by  electronic  mail  (e-mail) 
to:  a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  specicil 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect®  format.  All  comments  and 
data  submitted  in  electronic  form  must 
note  the  docket  niunber:  A-88-02.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  die  docket:  U.S.  EPA.  OAQPS 
Document  Control  Officer  (C404-O2), 
Attention:  Phil  Mulrine,  Metals  Group, 
Emission  Standards  Division  (C439-02). 
U.S.  EPA.  Research  Triangle  Park.  NC 
27711.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA.  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Cassie  Posey.  Metals 
Group,  Emission  Standards  Division. 


(C439-02).  U.S.  EPA.  Research  Triangle 
Park.  NC  27711.  telephone  number  (919) 
541-0069  in  advance  of  the  public 
hearing.  Persons  interested  in  attending 
the  public  hearing  should  also  call  Ms. 
Cassie  Posey  to  verify  the  time,  date, 
and  location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
amendments. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Air 
Docket  by  calling  (202)  2.60-7548.  A 
'  reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Worid  Wide  Web  (WWW),  hi  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  proposed 
amendments  will  also  be  available  on 
the  WWW  through  the  Technology 
Transfer  Network  (TTN).  Following 
signature,  a  copy  of  the  proposed  rule 
will  be  posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 

promulgated  rules  at  http://  

www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  include 
facilities  engaged  in  chromium 
electroplating,  hard  and  decorative,  or 
chromium  anodizing  of  metal  or  plastic 
parts  either  as  a  primary  activity  or  as 
an  activity  incidental  to  a  larger 
fabricating  or  manufacturing 
establishment.  Regulated  categories  and 
entities  include  sources  listed  under  the 
North  American  Information 
Classification  System  (NAICS)  U.S. 
Industries  code  332813,  as  well  as 
sources  listed  under  numerous  industry 
codes  within  the  industry  subsector 
titled  "Fabricated  Metal  Product 
Manufacturing." 


II 


This  description  is  not  intended  to  be 
ekhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.340  of  the 
current  standard  promulgated  on 
January  25,  1995  (60  FR  4963).  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  Wiiat  are  the  requirements  of  the  current 
rule? 

B.  Do  the  proposed  amendments  apply  to 
me? 

n.  Summary  of  the  Proposed  Amendments 
IIL  Rationale  for  the  Proposed  Amendments 

A.  The  Use  of  Fume  Suppressants  for    . 
Controlling  Chromium  Emissions  from 
Hard  Chromium  Electroplating  Tanks 

B.  Revised  Surface  Tension  Limit  When 
Measuring  Surface  Tension  with  a 
Tensiometer 

Hard  Chromium  Electroplating  Facilities 
Which  Operate  Tanks  Equipped  with 
Enclosing  Hoods 
.  Chromium  Electroplating  and 
Chromium  Anodizing  Tank  Definitions 

J.  Pressure  Drop  Monitoring  Requirement 

for  Composite  Mesh  Pads 
IVl  Administrative  Requirements 

i.  Executive  Order  12866.  Regulatory 

Planning  and  Review 
J.  Executive  Order  13132,  Federalism ' 
Z.  Executive  Order  13175,  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
).  Executive  Order  13045,  Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
i.  Unfunded  Mandates  Reform  Act  of  1995 
'.  Regulatory  Flexibility  Act  (RFA),  as 

Amended  by  Small  Business  Regulatory 

Enforcement  Act  of  1996  (SBREFA),  5  " 

U.S.C.  601  et  seq. 
G.  Paperwork  Reduction  Act 
i.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
: .  Execulive  Order  13211,  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply. 

Distribution  or  Use 

L  Background 

A.  What  Are  the  Requirements  of  the 
Current  Rule? 

The  current  national  emission 
standards  for  chromium  emissions  from 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks  were  promulgated  on  January  25, 
1995  (60  FR  4963).  hi  that  rule.  EPA 
established  different  standards  for  small 
and  large  facilities  which  operate  hard 
chromium  electroplating  tanks.  The 
standard  for  existing  hard  chromium 


electroplating  tanks  at  small  facilities 
limits  the  concentration  of  chromium 
air  emissions  discharged  to  the 
atmosphere  to  0.03  milligrams  of  total 
chromium  per  dry  standard  cubic  meter 
(mg/dscm).  A  hard  chromium 
electroplating  facility  is  considered 
small  if  its  maximum  rectifier  capacity 
is  less  than  60  million  ampere-hours  per 
year  (amp-hr/yr).  The  standard  for  new 
sources  and  existing  hard  chromium 
electroplating  tanks  at  large  facilities  is 
0.015  mg/dscm.  A  performance  test 
must  be  conducted  to  demonstrate 
compliance.  In  addition,  the  rule 
includes  operation,  maintenance,  and 
monitoring  requirements  for  the  control 
devices. 

The  standard  for  new  and  existing 
decorative  chromium  electroplating 
tanks  and  new  and  existing  chromium 
anodizing  tanks  is  0.01  mg/dscm. 
Decorative  chromium  electroplating  and 
chromium  anodizing  tanks  using  a  fume 
suppressant  for  controlling  emissions 
can  elect  to  maintain  the  surface  tension 
of  the  plating  solution  at  45  dynes  per 
centimeter  (dynes/cm)  or  less  as  an 
alternative  standard.  Sources  can  choose 
to  monitor  the  surface  tension  of  the 
plating  solution  instead  of  conducting  a 
performance  test. 

B.  Do  the  Proposed  Amendments  Apply 
to  Me? 

The  amendments  contained  in  today's 
proposed  rule  may  apply  to  you  if  your 
facility  meets  any  of  the  following 
criteria: 

•  Your  facility  operates  a  hard 
chromium  electroplating  tank  and  uses 
fume  suppressants  for  emission  control. 

•  Your  facility  operates  an  enclosed 
hard  chromium  electroplating  tank. 

•  Your  facility  is  considering 
replacing  a  chromium  electroplating  or 
anodizing  tank  and  is  concerned  about 
triggering  a  reconstruction 
determination. 

•  Your  facility  operates  a  composite 
mesh  pad  control  system  for  emission 
control. 

•  Your  facility  operates  a  decorative 
chromium  electroplating  tank  or 
chromium  anodizing  tank  that  uses 
fume  suppressants  for  emission  control 
and  uses  a  tensiometer  to  measure 
surface  tension. 

II.  Summary  of  the  Proposed 
Amendments 

The  proposed  amendments  would 
allow  hard  chromium  electroplating 
facilities  using  fume  suppressants  for 
emission  control  to  meet  a  surface 
tension  limit  similar  to  the  requirements 
for  decorative  chromium  electroplating 
and  chromium  anodizing  facilities 
instead  of  the  present  requirement  to 


meet  an  emission  limit.  Facilities 
choosing  to  use  fume  suppressants  for 
emission  control  would  be  required  to 
monitor  the  surface  tension  at  the  same 
frequency  currently  required  for 
decorative  chromium  and  chromium 
anodizing  tanks  and  demonstrate 
compliance  with  either  one  of  two 
surface  tension  operating  limits:  45 
dynes/cm  if  measured  with  a 
stalagmometer,  or  35  dynes/cm  if 
measured  with  a  tensiometer. 

The  proposed  amendments  would 
allow  affected  facilities  which  operate 
hard  chromium  electroplating  teuiks 
equipped  with  enclosing  hoods  the 
option  of  meeting  an  alternative  and 
equivalent,  site  specific  mass  rate 
emission  limit  instead  of  the  present 
concentration  limit.  An  affected  facility 
would  have  the  option  of  meeting  the 
alternative  standard  if  the  affected  tank 
is  equipped  with  an  enclosing  hood, 
and  the  ventilation  is  no  more  than  half 
the  rate  of  a  comparable  open  surface 
tank  of  the  same  surface  area  equipped 
with  conventional  hooding  and 
ventilation. 

The  proposed  amendments  would 
change  the  chromium  electroplating  or 
anodizing  tank  definition  to  include  all 
the  ancillary  components  necessar>'  to 
accomplish  electroplating  or  anodizing. 
Specifically,  the  definition  of  tank 
would  be  expanded  to  include  ancillary 
components  such  as  rectifiers,  anodes, 
heat  exchanger  equipment,  circulation 
pumps  and  air  agitation  systems.  These 
components  would  then  be  included  in 
the  50  percent  fixed  capital  cost 
calculation  for  determining 
reconstruction. 

The  proposed  amendments  would 
change  the  operating  limit  for  pressure 
drop  across  composite  mesh  pad  control 
devices.  The  current  standard  requires 
composite  mesh  pad  devices  to  be 
operated  at  all  times  within  ±1  inch  of 
water  column  of  the  pressure  drop  value 
established  during  an  initial  or 
subsequent  performance  test.  We  are 
proposing  to  change  this  operating  limit 
from  ±1  inch  to  ±2  inches. 

in.  Rationale  for  the  Proposed 
Amendments 

A.  The  Use  of  Fume  Suppressants  for 

.  Controlling  Chromium  Emissions  From 

Hard  Chromium  Electroplating  Tanks 

This  change  is  being  proposed  in 
response  to  recommendations  made  by 
the  Common  Sense  Initiative  (CSI)  metal 
finishing  subcommittee  and  research 
conducted  by  EPA's  Office  of  Research 
and  Development  (ORD).  The  CSI  was 
established  to  bring  together  a  broad 
spectrum  of  stakeholders  to  advise, 
consult  with  and  make 
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recommendations  on  matters  pertaining 
to  improving  the  Nation's  pollution 
prevention  and  control  programs.  Metal 
finishing  was  one  of  six  industry  sectors 
for  which  CSl  subcommittees  were 
convened.  Participants  included 
independent  experts  selected  from 
among  the  national  and  local 
environmental  interest  groups,  industry. 
State  and  local  governments,  and  other 
stakeholders  such  as  labor 
organizations,  environmental  justice 
organizations,  and  the  Federal 
government. 

The  CSI  metal  finishing  subcommittee 
has  overseen  several  studies  designed  to 
identify  cleaner,  cheaper,  and  smarter 
ways  for  the  metal  finishing  industry  to 
achieve  environmental  compliance. 
Among  these  were  stiidies  performed  by 
EPA's  ORD  to  demonstrate  that  new 
generation  fume  suppressants  applied  to 
hard  chromium  electroplating 
operations  are  a  viable  alternative  to 
tank  ventilation  and  air  pollution 
control  devices.  The  first  study 
evaluated  using  fume  suppressants  in 
conjimction  with  air  pollution  control 
devices.  The  dramatic  results  in  terms  of 
emission  reduction  led  to  a  second 
study  which  examined  the  effectiveness 
of  fume  suppressants  independent  of  air 
pollution  control  devices.  The  study 
results  clearly  demonstrate  that  these 
commercially  available  fume 
suppressants  are  very  effective  in 
suppressing  misting  and,  thus,  limiting 
chromium  emissions  from  hard 
chromium  electroplating  tanks.  In 
addition,  the  studies  demonstrate  that 
fume  suppressants  can  be  used  without 
adverse  impact  on  plating  quality, 
which  historically  has  been  a  major 
concern  for  this  industry  and  an 
impediment  to  their  use. 

The  use  of  fume  suppressants  is  a 
highly  cost-effective  pollution 
prevention  approach  which  enables 
hard  chromium  electroplaters  to  meet 
the  standards  with  little  or  no  additional 
capital  investment.  Like  decorative 
chromiuia  electroplating  and  chromium 
anodizing  facilities,  hard  chromiiun 
electroplating  facilities  would  now  be 
allowed  to  monitor  surface  tension  to 
demonstrate  compliance  in  lieu  of 
performance  testing.  The  svirface  tension 
would  be  limited  to  45  dynes/cm  when 
measured  by  a  stalagmometer  or  35 
dynes/cm  when  measiu-ed  by  a , 
tensiometer. 

B.  Revised  Surface  Tension  Limit  When 
Measuring  Surface  Tension  With  a 
Tensiometer 

The  35  dynes/cm  limit  when 
measured  by  a  tensiometer  is  a  new 
requirement  we  are  proposing  which 
would  apply  to  any  affected  facility. 


whether  it  be  a  decorative  chromium 
electroplating  facility,  a  hard  chromium 
electroplating  facility,  or  a  chromium 
anodizing  facility  that  elects  to  measiue 
surface  tension  using  a  tensiometer.  The 
ciurent  standard  has  a  surface  tension 
limit  of  45  dynes/cm  regardless  of  the 
instrument  used  to  make  the 
measiuement.  Diuing  the  development 
of  the  45  dynes/cm  standard,  all  surface 
tension  measurements  were  made  with 
a  stalagmometer.  Since  the 
promulgation  of  the  standards,  we  have 
become  aware  of  differences  in  the 
surface  tension  measurement  depending 
on  whether  the  measurement  is  made 
using  a  stalagmometer  or  a  tensiometer. 
The  aforementioned  study  performed  by 
EPA's  ORD  observed  that  siuface 
tension  measiirements  made  with  a 
tensiometer  were  typically  about  20 
percent  lower  than  measurements  of  the 
same  plating  bath  with  a  stalagmometer. 
Measurements  made  with  both  a 
tensiometer  and  stalagmometer  over  a 
range  of  different  surface  tension  levels 
showed  that  the  two  devices 
measiirements  varied  at  different  surface 
tension  values.  We  believe  that  the 
proposed  new  limit  for  the  tensiometer 
is  comparable  to  the  existing  limit  when 
measured  with  a  stalagmometer. 
Therefore,  we  are  proposing  to  add  a 
new  alternative  requirement  of  35 
dynes/cm  to  the  45  dyne/cm  standard 
for  hard  chromium  electroplating, 
decorative  chromium  electroplating  and 
chromium  anodizing  facilities  that 
measure  surface  tension  using  a 
tensiometer. 

C.  Hard  Chromium  Electroplating 
Facilities  Which  Operate  Tanks 
Equipped  With  Enclosing  Hoods 

Since  the  promulgation  of  the 
standards,  we  have  become  aware  of 
several  sources  that  are  experiencing 
difficulty  in  complying  with  the 
concentration  emission  limit  for  new 
sources,  even  though  they  have  installed 
and  are  operating  composite  mesh  pad 
scrubbers  similar  or  identical  to  those 
used  as  the  basis  for  the  concentration 
limit.  These  sources  operate  new  state- 
of-the-art  plating  tanks  not  encountered 
during  rule  development  which  feature 
enclosing  hoods  that  completely  cover 
the  surface  of  the  plating  tank.  The 
covered  tank  design  allows  for  effective 
capture  and  ventilation  at  substantially 
lower  ventilation  rates  than  otherwise 
encountered  with  more  conventional 
hooding.  Tanks  with  conventional 
hooding  typically  require  250  cubic  feet 
of  ventilation  air  per  minute  per  square 
foot  of  plating  taiik  siuface  area,  while 
tanks  equipped  with  enclosing  hoods 
typically  require  less  than  100  cubic  feet 
per  minute  per  square  foot  of  plating 


tank  surface  area.  Consequently, 
although  these  sources  often  exceed  the 
concentration  limit  of  0.015  mg/dscm. 
actual  mass  rate  (pounds  per  hoiu) 
emissions  are  typically  half  or  less  than 
the  mass  rate  which  would  otherwise  be 
achieved  by  a  complying  source  with 
the  same  size  tank  and  workload  with 
conventional  hooding  and  ventilation 
rates.  To  address  this  problem,  we  are 
proposing  procediues  for  demonstrating 
equivalent  performance  by  establishing 
an  alternative  mass  rate  emission  limit 
for  these  sources. 

D.  Chromium  Electroplating  and 
Chromium  Anodizing  Tank  Definitions 

At  least  in  one  instance,  the  existing 
regulations  have  led  to  the 
determination  that  tank  replacement 
was  considered  a  reconstruction.  The 
final  rule  was  interpreted  to  mean  that 
a  facility  replacing  an  electroplating 
tank  (i.e.,  the  receptacle  or  container  in 
which  chromium  electroplating  occurs) 
would  qualify  as  a  reconstructed  source 
and,  therefore,  must  comply  with  new 
source  standards  according  to  the 
provisions  for  reconstructed  sources 
prescribed  in  §  63.5  of  the  General 
Provisions  to  40  CFR  part  63.  This  is  an 
imintended  and  unforeseen  outcome. 
Furthermore,  tank  replacements  are 
considered  routine  preventive 
maintenance.  If  sources  were  subject  to 
change  from  existing  to  new  soiure 
standards  due  to  tank  replacement, 
there  would  be  a  disincentive  to 
replacements  of  tanks  until  a  failure 
occurred  which  obviously  would  be 
more  detrimental  to  the  environment. 

Reconstruction  means  the 
replacement  of  components  of  an 
affected  source  to  such  an  extent  that 
the  fixed  capital  cost  of  the  new 
components  exceeds  50  percent  of  the 
fixed  capital  cost  that  would  be  required 
to  construct  a  comparable  new  source. 
Upon  reconstruction,  an  existing 
affected  source  becomes  subject  to 
relevant  standards  for  new  sources 
irrespective  of  any  change  in  emissions 
of  hazardous  air  pollutants  from  that 
source.  The  chromium  electroplating 
standards  designate  each  electroplating 
or  anodizing  tank  as  an  affected  source. 
Furthermore,  chromiiun  electroplating 
or  chromium  anodizing  tanks  are 
defined  as  the  receptacle  or  container  in 
which  hard  or  decorative  chromium 
electroplating  or  chromium  anodizing 
occurs. 

It  has  come  to  oxii  attention  that  the 
designation  of  source  coupled  with  the 
definition  of  "chromium  electroplating 
or  chromium  anodizing  tank"  as 
ciuxently  written  may  lead  to  an 
unintended  determination  that  tank 
replacement  alone  qualifies  as 


reconstruction,  causing  the  new  tank  to 
be  subject  to  new  source  standards.  The 
intent  of  the  standards  is  to  limit 
chromium  emissions  from  chromium 
electroplating  and  anodizing  processes. 
A  hard  chromium  electroplating  facility 
needs  many  other  components  and 
ancillary  equipment  in  addition  to  the 
plating  tank.  The  minimum  equipment 
needed  for  even  a  small  hard  chromium 
electroplating  process  would  include 
the  following:  an  electroplating  tank, 
rectifiers,  anodes,  heat  exchanger 
equipment,  circulation  pumps  and  air 
agitation  systems.  Similarly,  decorative 
chromium  electroplating  and  chromium 
anodizing  facilities  include  many  other 
components  in  addition  to  the  tank. 
Therefore,  the  50  percent  fixed  capital 
cost  trigger  for  determining 
reconstruction  should  be  measured 
against  all  equipment  components 
needed  to  achieve  plating  or  anodizing. 
In  most  cases,  similar  tank  replacement 
should  be  considered  routine  preventive 
maintenance  and  no\  trigger  a 
reconstruction  determination  in  and  of 
itself.  We  are,  therefore,  proposing 
revisions  to  the  definitions  to  clarify 
this  intent. 

E.  Pressure  Drop  Monitoring 
Requirement  for  Composite  Mesh  Pads 

Since  the  promulgation  of  the 
_  standards,  we  have  been  informed  of 
many  sources  that  are  experiencing 
difficulty  in  complying  with  the 
standards'  pressure  drop  operating  limit 
for  composite  mesh  pad  control  devices. 
The  current  operating  limit  requires 
composite  mesh  pad  devices  to  be 
operated  at  all  times  within  ±1  inch  of 
water  column  of  the  pressure  drop  value 
established  during  the  initial 
performance  test.  The  most  common 
problem  encountered  occurs  when  a 
pad  is  cleaned  or  replaced.  The  cleaner 
or  newer  pad  often  operates  at  a 
pressure  drop  outside  of  the  allowed 
range  causing  the  source  to  be  out  of 
compliance  with  the  operating  limit.  We 
have  obtained  results  of  numerous 
performance  tests  conducted  at  several 
different  facilities  that  clearly 
demonstrate  that  sources  can  meet  the 
emission  limit  even  though  the  pressure 
drop  is  outside  the  ±1  inch  allowable 
range.  We  solicited  and  received 
information  ft'om  a  manufacturer  and 
major  supplier  of  composite  mesh  pad 
devices  indicating  that  a  more 
appropriate  value  for  the  pressure  drop 
operating  limit  would  be  ±1.5  or  ±2 
inches  of  water  column.  Consequently, 
we  are  proposing  to  change  the  current 
operating  limit  from  ±1  inch  to  ±2 
inches. 
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rv.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and;  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  regulatory  action  is  not  a 
"significant  regulatory  action"  because 
none  of  the  listed  criteria  apply  to  this 
action.  Consequently,  this  action  was 
not  submitted  to  OMB  for  review  imder 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

The  proposed  amendments  do  not 
have  federalism  implications.  None  of 
the  affected  facilities  are  owned  or 
operated  by  State  governments,  and  the 
proposed  amendments  would  not 
preempt  any  State  laws  that  are  more 
stringent.  Therefore,  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  In  addition,  the 
amendments  if  implemented  as 
proposed,  will  not  impose  any 
substantial  direct  compliance  costs. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  proposal.  Although  section 
6  of  Executive  Order  13132  does  not 
apply,  we  consulted  with  State  and 
local  officials  in  developing  this 
proposal,  as  noted  above  in  section  III 
A.  In  the  spirit  of  Executive  Order 
13132.  and  consistent  with  EPA  policy 
to  promote  communications  between 
EPA  and  State  and  local  governments. 
EPA  specifically  solicits  comments  on 
this  proposed  rule  amendment  from 
State  and  local  officials. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entided 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000).  requires  the 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

The  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  the  proposed  rule. 

In  the  spirit  of  Executive  Order  13175 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  the  proposed  rule  from  tribal 
officials. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmenfal  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
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environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks  such  that  the 
analysis  required  under  section  5—501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  proposed 
amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
technology  based  and  not  based  on 
health  or  safety  risks.  No  children's  risk 
analysis  was  performed  because  no 
alternative  technologies  exist  that  would 
provide  greater  stringency  at  a 
reasonable  cost.  Furdier.  the  proposed   ■ 
amendments  have  been  determined  not 
to  be  "economically  significant"  as 
defined  imder  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efiective.  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significanUy  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 


under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  1  year.  Thus, 
today's  proposed  amendments  are  not 
subject  to  sections  202  and  205  of  the 
UMRA.  In  addition,  the  EPA  has 
determined  that  the  proposed 
amendments  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  proposed  amendments  are  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

F.  Regulatory  Flexibility  Act  (RFAj.  as 
Amended  by  Small  Business  Regulatory 
Enforcement  Act  of  1 996  (SBREFA)  5 
U.S.C.  601  et  seq. 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procediure  Act  or  any 
other  statute  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  govenunental 
jurisdictions. 

After  considering  the  economic 
impacts  of  today's  proposed  rule 
amendments  on  small  entities,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  amendments  on  small 
entities"  (5  U.S.C.  603  and  604).  Thus, 
an  agency  may  certify  that  a  rule  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
if  the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  effect  on  the 
small  entities  subject  to  the  rule.  The 
amendments  proposed  in  today's  action 
only  provide  options  designed  to 
provide  facilities  with  increased 
flexibility.  The  proposed  amendments 
will  not  impose  any  additional 
requirements  on  ainy  small  entities  and 
is  expected  to  relieve  burden  for  some 
small  entities.  We  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

G.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  The 
proposed  amendments  provide  owners 
and  operators  alternatives  to  existing    . 
requirements.  The  existing  alternatives 
will  still  be  available  for  those  owners 
and  operators  that  choose  to  use  them. 
The  26  amendments  we  are  proposing 
will  increase  the  flexibiUty  of 
compliance  with  the  current  regulations 
without  imposing  any  additional 
recordkeeping  requirements.  The  OMB 
has  previously  approved  the 
information  collection  requirements 
contained  in  the  final  chromium 
electroplating  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  and  assigned  the 
OMB  control  number  2060-0327. 

A  copy  of  the  information  collection 
request  (ICR)  support  document 
prepared  by  EPA  for  the  approved 
information  collection  requirements 
(ICR  No.  1611.02)  may  be  obtained  from 
Sandy  Farmer  by  mail  at  the  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822),  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460,  by  e-mail  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  also  may  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr.  Include  the  ICR  and/ 
or  OMB  number  in  any  correspondence. 

These  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  112  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
procedures  set  forth  in  40  CFR  part  2, 
subpart  B. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 


acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiu'ces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
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An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
vmless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volxmtary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards  other  than  those 
already  specified  in  the  final  rule. 
Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. . 

/,  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

The  proposed  rule  amendments  are 
not  subject  to  Executive  Order  13211  (66 
FR  28355,  May  22,  2001)  because  they 
are  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 


Dated:  May  23,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  reasons  stated  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  N— {AMENDED] 

2.  Section  63.341  is  amended  by 
removing  the  definition  Chromium 
electroplating  or  chromium  anodizing 
tank,  adding  definitions  for  Chromium 
anodizing  tank,  Chromium 
electroplating  tank,  Ehclosed  hard 
chromium  electroplating  tank.  Open 
surface  hard  chromium  electroplating 
tank,  and  by  revising  the  definitions  for 
Stalagmometer  and  Tensiometer,  to  read 
as  follows: 

§63.341    Definitions  and  nomenclatur*. 

(a)  *  *  * 

Chromium  anodizing  tank  means  the 
receptacle  or  container  along  with  the 
following  accompanying  internal  and 
external  components  needed  for 
chromium  anodizing:  rectifiers  fitted 
with  controls  to  allow  for  voltage 
adjustments,  heat  exchanger  equipment, 
circulation  pumps  and  air  agitation 
systems. 

Chromium  electroplating  tank  means 
the  receptacle  or  container  adong  with 
the  following  internal  and  external 
components  needed  for  chromium 
electroplating:  rectifiers,  anodes,  heat 
exchanger  equipment,  circulation 
pumps  and  air  agitation  systems. 
***** 

Enclosed  hard  chromium 
electroplating  tank  means  a  chromium 
electroplating  tank  that  is  equipped 
with  an  enclosing  hood  and  ventilated 
at  half  the  rate  or  less  that  of  an  open 
surface  tank  of  the  same  surface  area, 
***** 

Open  surface  hard  chromium 
electroplating  tank  means  a  chromium 
electroplating  tank  that  is  ventilated  at 
a  rate  consistent  with  good  ventilation 
practices  for  open  tankis. 
***** 

Stalagmometer  means  an  instrument 
used  to  measure  the  surface  tension  of 
a  solution  by  determining  the  mass  of  a 
drop  of  liquid  by  weighing  a  known 
number  of  drops  or  by  counting  the 
number  of  drops  obtained  from  a  given 
volume  of  liquid. 
***** 

Tensiometer  means  an  instrument 
used  to  measure  the  surface  tension  of 


a  solution  by  determining  the  amount  of 
force  needed  to  pull  a  ring  from  the 
liquid  surface.  The  amount  of  force  is 
proportional  to  the  surface  tension. 

*        *        •        »        • 

3.  Section  63.342  is  amended  by: 

a.  Revising  paragraph  (b), 

b.  Revising  paragraph  (c), 

c.  Revising  paragraph  (d)(2).  and 

d.  Revising  paragraph  (0(2)(ii)(B). 
The  revisions  read  as  follows: 

§63.342    Standards. 

***** 

(h)  Applicability  of  emission 
limitations.  (1)  The  emission  limitations 
in  this  section  apply  during  tank 
operation  as  defined  in  §  63.341.  and 
during  periods  of  startup  and  shutdown 
as  these  are  routine  occurrences  for 
affected  sources  subject  to  this  subpart. 
The  emission  limitations  do  not  apply 
during  periods  of  malfunction,  but  the 
work  practice  standards  that  address 
operation  and  maintenance  and  that  are 
required  by  paragraph  (f)  of  this  section 
must  be  followed  during  malfunctions. 
***** 

(c)(1)  Standards  for  open  surface  hard 
chromium  electroplating  tanks.  During 
tank  operation,  each  owner  or  operator 
of  an  existing,  new,  or  reconstructed 
affected  source  shall  control  chromium 
emissions  discharged  to  the  atmosphere 
from  that  affected  source  by  either: 

(i)  Not  allowing  the  concentration  of 
total  chromium  in  the  exhaust  gas 
stream  discharged  to  the  atmosphere  to 
exceed  0.015  milligrams  of  total 
chromium  per  dry  standard  cubic  meter 
(mg/dscm)  of  ventilation  air  (6.6  x  10  "  « 
grains  per  dry  standard  cubic  foot  (gr/ 
dscf))  for  all  open  surface  hard 
chromium  electroplating  tanks  that  are 
affected  sources  other  than  those  that 
are  existing  affected  sources  located  at 
small  hard  chromium  electroplating 
facilities;  or 

(ii)  Not  allowing  the  concentration  of 
total  chromium  in  the  exhaust  gas 
stream  discharged  to  the  atmosphere  to 
exceed  0.03  mg/dscm  (1.3  x  10    ^  gr/ 
dscf)  if  the  open  surface  hard  chromium 
electroplating  tank  is  an  existing 
affected  source  and  is  located  at  a  small, 
hard  chromium  electroplating  facility; 
or 

(iii)  If  a  chemical  fume  suppressant 
containing  a  wetting  agent  is  used,  by 
not  allowing  the  surface  tension  of  the 
electroplating  or  anodizing  bath 
contained  within  the  affected  tank  to 
exceed  45  dynes  per  centimeter  (dynes/ 
cm)  (3.1  X  10"  3  pound-force  per  foot 
(Ibf/ft))  as  measured  by  a  stalagmometer 
or  35  dynes/cm  (2.4  x  10    ^  ibf/ft)  as 
measured  by  a  tensiometer  at  any  time 
during  tank  operation. 
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(2)  Standards  for  enclosed  hard 
chromium  electroplating  tanks.  During 
tank  operation,  each  owner  or  operator 
of  an  existing,  new,  or  reconstructed 
aifected  soiut:e  shall  control  chromium 
emissions  discharged  to  the  atmosphere 
from  that  affected  source  by  either: 

(i)  Not  allowing  the  concentration  of 
total  chromium  in  the  exhaust  gas 
stream  discharged  to  the  atmosphere  to 
exceed  0.015  mg/dscm  (6.6  x  10 " «  gr/ 
dscf)  for  all  enclosed  hard  chromium 
electroplating  tanks  that  are  affected 
sources  other  than  those  that  are 
existing  affected  sources  located  at 
small  hard  chromium  electroplating 
facilities;  or 

(11)  Not  allowing  the  concentration  of 
total  chromiiun  in  the  exhaust  gas 
stream  discharged  to  the  atmosphere  to 
exceed  0.03  mg/dscm  (1.3  x  10  -  »  gr/ 
dscf)  if  the  enclosed  hard  chromium 
electroplating  tank  is  an  existing 
affected  source  and  is  located  at  a  small, 
hard  chromium  electroplating  facility; 
or 

(iii)  If  a  chemical  fume  suppressant 
containing  a  wetting  agent  is  used,  by 
not  allowing  the  surface  tension  of  the 
electroplating  or  anodizing  bath 
contained  within  the  affected  tank  to 
exceed  45  dynes/cm  (3.1  x  10"  ^  Ibf/ft) 
as  measured  by  a  stalagmometer  or  35 
dynes/cm  (2.4  x  10  ~  ^  Ibf/ft)  as  measured 
by  a  tensiometer  at  any  time  diuing  tank 
operation;  or 

(iv)  Not  allowing  the  mass  rate  of  total 
chromium  in  the  exhaust  gas  stream 
discharged  to  the  atmosphere  to  exceed 
the  maximum  allowable  mass  emission 
rate  determined  by  using  the  calciilation 
procedure  in  §  63.344(f)(l)(i)  for  all 
enclosed  hard  chromium  electroplating 
tanks  that  are  affected  sovuces  other 
than  those  that  are  existing  affected 
sources  located  at  small  hard  chromium 
electroplating  facilities;  or 

(v)  Not  allowing  the  mass  rate  of  total 
chromium  in  the  exhaust  gas  stream 
discharged  to  the  atmosphere  to  exceed 
the  maximum  allowable  mass  emission 
rate  determined  by  using  the  calculation 
procedure  in  §63.344(f)(l)(ii)  if  the 
enclosed  hard  chromium  electroplating 
tank  is  an  existing  affected  source  and 
is  located  at  a  small,  hard  chromium 
electroplating  facility. 

(3)(i)  An  owner  or  operator  may 
demonstrate  the  size  of  a  hard 
chromium  electroplating  facility 
through  the  definitions  in  §  63.341(a). 
Alternatively,  an  owner  or  operator  of  a 
facility  with  a  maximum  cumulative 
potential  rectifier  capacity  of  60  million 
amp-hr/yr  or  more  may  be  considered 
small  if  the  actual  ciunulative  rectifier 
capacity  is  less  than  60  million  amp-hr/ 
yr  as  demonstrated  using  the  following 
procedures: 


(A)  If  records  show  that  the  facility's 
previous  annual  actual  rectifier  capacity 
was  less  than  60  million  amp-hr/yr,  by 
using  nonresettable  ampere-hr  meters 
and  keeping  monthly  records  of  actual 
ampere-hr  usage  for  each  12-month 
rolling  period  following  the  compliance 
date  in  accordance  with  §  63.346(b)(12). 
The  actual  cumulative  rectifier  capacity 
for  the  previous  12-month  rolling  period 
shall  be  tabulated  monthly  by  adding 
the  capacity  for  the  current  month  to  the 
capacities  for  the  previous  11  months; 
or 

(B)  By  accepting  a  federally- 
enforceable  limit  on  the  maximum 
ciunulative  potential  rectifier  capacity 
of  a  hard  chromiiun  electroplating 
facility  and  by  maintaining  monthly 
records  in  accordance  with 

§  63.346(b)(12)  to  demonstrate  that  the 
limit  has  not  been  exceeded.  The  actual 
cumulative  rectifier  capacity  for  the 
previous  12-month  rolling  period  shall 
be  tabulated  monthly  by  adding  the 
capacity  for  the  current  month  to  the 
capacities  for  the  previous  11  months. 

(ii)  Once  the  monthly  records 
required  to  be  kept  by  §  63.346(b)(12) 
and  by  this  paragraph  {c){3)(ii)  show 
that  the  actual  cumulative  rectifier 
capacity  over  the  previous  12-month 
rolling  period  corresponds  to  the  large 
designation,  the  owner  or  operator  is 
subject  to  the  emission  limitation 
identified  in  paragraph  (c)(l)(i),  (iii), 
(c)(2)(i),  (iii),  or  (iv)  of  this  section,  in 
accordance  with  the  compliance 
schedule  of  §  63.343(a)(5). 
***** 

(d)*  *  * 

(2)  If  a  chemical  fume  suppressant 
containing  a  wetting  agent  is  used,  by 
not  allowing  the  surface  tension  of  the 
electroplating  or  anodizing  bath 
contained  within  the  affected  source  to 
exceed  45  dynes/cm  (3.1  x  10"  »  Ibf/ft) 
as  measured  by  a  stalagmometer  or  35 
dynes/cm  (2.4  x  10  ~  ^  Ibf/ft)  as  measured 
by  a  tensiometer  at  any  time  during 
operation  of  the  tank. 
***** 

(f)  *  *  * 
(2)*   *   * 

(ii)*  *  * 

(B)  Fails  to  provide  for  the  proper 
operation  of  the  affected  source,  the  air 
pollution  control  techniques,  or  the 
control  system  and  process  monitoring 
equipment  during  a  malfunction  in  a 
manner  consistent  with  good  air 
pollution  control  practices;  or 
***** 

4.  Section  63.343  is  amended  by: 

a.  Revising  paragraph  (b)(2),' 

b.  Revising  paragraph  {c)(l). 

c.  Revising  paragraphs  (c)(5)(i)  and 
(ii). 


The  revisions  read  as  follows: 

§63.343    Compliance  provisions. 

***** 

(b)*  *  * 

(2)  If  the  owner  or  operator  of  an 
affected  source  meets  all  of  the 
following  criteria,  an  initial 
performance  test  is  not  required  to  be 
conducted  under  this  subpart: 

(i)  The  affected  source  is  a  hard 
chromium  electroplating  tank,  a 
decorative  chromium  electroplating 
tank  or  a  chromium  anodizing  tank;  and 

(ii)  A  wetting  agent  is  used  in  the 
plating  or  anodizing  bath  to  inhibit 
chromium  emissions  from  the  affected 
source;  and 

(iii)  The  owner  or  operator  complies, 
with  the  applicable  surface  tension  limit 
of  paragraph  (c)(l)(iii),  (c)(2)(iii).  or 
(d)(2)  of  §  63.342  as  demonstrated 
through  the  continuous  compliance 
monitoring  required  by  paragraph 
(c)(5)(ii)  of  this  section. 
***** 

(c)  *  *  * 

(1)  Composite  mesh-pad  systems,  (i) 
During  the  initial  performance  test,  the 
owner  or  operator  of  an  affected  source, 
or  a  group  of  affected  sources  under 
conunon  control,  complying  with  the 
emission  limitations  in  §63.342  through 
the  use  of  a  composite  mesh-pad  system 
shall  determine  the  outlet  chromium 
concentration  using  the  test  methods 
and  procedures  in  §63. 344(c),  and  shall 
establish  as  a  site-specific  operating 
parameter  the  pressure  drop  across  the 
system,  setting  the  value  that 
corresponds  to  compliance  with  the 
applicable  emission  limitation,  using 
the  procedures  in  §63. 344(d)(5).  An 
owner  or  operator  may  conduct  multiple 
performance  tests  to  establish  a  range  of 
compliant  pressure  drop  values,  or  may 
set  as  the  compliant  value  the  average 
pressure  drop  measured  over  the  three 
test  runs  of  one  performance  test  and 
accept  ±2  inches  of  water  column  from 
this  value  as  the  compliant  range. 

(ii)  On  and  after  the  date  on  which  the 
initial  performance  test  is  required  to  be 
completed  under  §  63.7,  except  for  hard 
chromium  electroplaters  and  chromium 
anodizing  operations  in  California 
which  have  until  January  25, 1998,  the 
owner  or  operator  of  an  affected  source, 
or  group  of  affected  sources  under 
common  control,  shall  monitor  and 
record  the  pressure  drop  across  the 
composite  mesh-pad  system  once  each 
day  that  any  affected  source  is 
operating.  To  be  in  compliance  with  the 
standards,  the  composite  mesh-pad 
system  shall  be  operated  within  ±2 
inches  of  water  column  of  the  pressure 
drop  value  established  during  the  initial 
performance  test,  or  shall  be  operated 
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vithin  the  r^ge  of  compliant  values  for 
pressure  drop  established  during 
multiple  performance  tests. 


(5)  Wetting  agent-type  or  combination 
wetting  agent-type/foam  blanket  fume 
suppressants,  (i)  During  the  initial 
performance  test,  the  owner  or  operator 
of  an  affected  source  complying  with 
the  emission  Umitations  in  §63.342 
through  the  use  of  a  wetting  agent  in  the 
electroplating  or  anodizing  bath  shall 
determine  the  outlet  chromium 
concentration  using  the  procedures  in 
§  63.344(c).  The  owner  or  operator  shall 
establish  as  the  site-specific  operating 
parameter  the  surface  tension  of  the 
bath  using  Method  306B,  appendix  A  of 
this  part,  setting  the  maximum  value 
that  corresponds  to  compliance  with  the 
applicable  emission  limitation.  In  lieu 
of  establishing  the  maximum  surface 
tension  during  the  performance  test,  the 
owner  or  operator  may  accept  45  djTies/ 
cm  as  measured  by  a  stalagmometer  or 
35  dynes/cm  as  measured  by  a 
tensiometer  as  the  maximum  surface 
tension  value  that  corresponds  to 
compliance  with  the  applicable 
emission  limitation.  However,  the 
owner  or  operator  is  exempt  from 
conducting  a  performance  test  only  if 
the  criteria  of  paragraph  (b)(2)  of  this 
section  are  met. 

(ii)  On  and  after  the  date  on  which  the 
initial  performance  test  is  required  to  be 
completed  under  §  63.7,  except  for  hard 
chromium  electroplaters  and  chromium 
anodizing  operations  in  California 
which  have  until  January  25, 1998,  the 
owner  or  operator  of  an  affected  source 
shall  monitor  the  surface  tension  of  the 
electroplating  or  anodizing  bath. 
Operation  of  the  affected  source  at  a 
surface  tension  greater  than  the  value 
established  during  the  performance  test, 
or  greater  than  45  dynes/cm  as 
measured  by  a  stalagmometer  or  35 
dynes/cm  as  measured  by  a  tensiometer 
if  the  owrner  or  operator  is  using  this 
value  in  accordance  with  paragraph 
(c)(5)(i)  of  this  section,  shall  constitute 
noncompliance  with  the  standards.  The 
surface  tension  shall  be  monitored 
according  to  the  following  schedule: 

(A)  The  surface  tension  shall  be 
measured  once  every  4  hours  during 
operation  of  the  tank  with  a 
stalagmometer  or  a  tensiometer  as 
specified  in  Method  306B,  appendix  A 
of  this  part. 

(B)  The  time  between  monitoring  can 
be  increased  if  there  have  been  no 
exceedances.  The  surface  tension  shall 
be  measured  once  every  4  hours  of  tank 


operation  for  the  first  40  hours  of  tank 
operation  after  the  compliance  date. 
Once  there  are  no  exceedances  during 
40  hours  of  tank  operation,  surface 
tension  measurement  may  be  conducted 
once  every  8  hours  of  tank  operation. 
Once  there  are  no  exceedances  during 
40  hours  of  tank  operation,  surface 
tension  measurement  may  be  conducted 
once  every  40  hours  of  tank  operation 
on  an  ongoing  basis,  until  an 
exceedance  occurs.  The  minimum 
frequency  of  monitoring  allowed  by  this 
subpart  is  once  every  40  hours  of  tank 
operation. 

(C)  Once  an  exceedance  occurs  as 
indicated  through  surface  tension 
monitoring,  the  original  monitoring 
schedule  of  once  every  4  hours  must  be 
resumed.  A  subsequent  decrease  in 
frequency  shall  follow  the  schedule  laid 
out  in  paragraph  (c)(5)(ii)(B)  of  this 
section.  For  example,  if  an  owner  or 
operator  had  been  monitoring  an 
affected  source  once  every  40  hours  and 
an  exceedance  occurs,  subsequent 
monitoring  would  take  place  once  every 
4  hours  of  tank  operation.  Once  an 
exceedance  does  not  occur  for  40  hours 
of  tank  operation,  monitoring  can  occur 
once  every  8  hours  of  tank  operation. 
Once  an  exceedance  does  not  occur  for 
40  hours  of  tank  operation  on  this 
schedule,  monitoring  can  occur  once 
every  40  hours  of  tank  operation. 
***** 

5.  Section  63.344  is  amended  by 
adding  paragraph  (f)  as  follows: 

§  63.344    Performance  test  requirements 
and  test  methods. 

***** 

(f)  Compliance  provisions  for  the 
mass  rate  emission  standard  for  ' 
enclosed  hard  chromium  electroplating 
tanks.  (1)  This  section  identifies 
procedures  for  calculating  the  maximum 
allowable  mass  emission  rate  for  owners 
or  operators  of  affected  sources  who 
choose  to  meet  the  mass  emission  rate 
standard  in  §63.342(c)(2)(iv)  or  (v). 

{i)(A)  The  owner  or  operator  of  an 
enclosed  hard  chromium  electroplating 
temk  that  is  an  affected  source  other  than 
an  existing  affected  source  located  at  a 
small  hard  chromium  electroplating 
facility  who  chooses  to  meet  the  mass 
emission  rate  standard  in 
§63.342(c)(2)(iv)  shall  determine 
compliance  by  not  allowing  the  mass 
rate  of  total  chromium  in  the  exhaust 
gas  stream  discharged  to  the  atmosphere 
to  exceed  the  maximum  allowable  mass 
emission  rate  calculated  using  equation 
9: 


MAMER=ETSA  x  K  x  0.015  mg/dscm  (9) 
Where: 

MAMER=the  alternative  emission  rate 
for  enclosed  hard  chromium 
electroplating  tanks  in  mg/hr. 

ETSA=the  hard  chromium 
electroplating  tank  surface  area  in 
square  feet(ft2). 

K=a  conversion  factor,  425  dscm/(ft2  x 
hr). 

(B)  Compliance  with  the  alternative 
mass  emission  limit  is  demonstrated  if 
the  three-run  average  mass  emission  rate 
determined  from  Method  306  testing  is 
less  than  or  equal  to  the  maximum 
allowable  mass  emission  rate  calculated 
from  equation  9. 

(ii)(A)  The  owner  or  operator  of  an 
enclosed  hard  chromium  electroplating 
tank  that  is  an  existing  affected  source 
located  at  a  small  hard  chromium 
electroplating  facility  who  chooses  to 
meet  the  mass  emission  rate  standard  in 
§63.342(c)(2)(v)  shall  determine 
compliance  by  not  allowing  the  mass 
rate  of  total  chromium  in  the  exhaust 
gas  stream  discharged  to  the  atmosphere 
to  exceed  the  maximum  allowable  mass 
emission  rate  calculated  using  equation 
10: 

MAMERsETSA  x  K  x  0.03  mg/dscm 
(10). 

(B)  Compliance  with  the  alternative 
mass  emission  limit  is  demonstrated  if 
the  three-run  average  mass  emission  rate 
determined  from  testing  using  Method 
306  of  appendix  A  to  part  63  is  less  than 
or  equal  to  the  maximum  allowable 
mass  emission  rate  calculated  from 
equation  10. 

*  *       .  *        *        * 

6.  Section  63.347  is  amended  by 
revising  paragraph  (c)(l)(viii)  to  read  as 
follows: 

S  63.347    Reporting  requirements. 

*  *        *    ■    *        * 

(c)*   •  * 
(,)*** 

(viii)  For  sources  performing  hard 
chromium  electroplating,  a  statement  of 
whether  the  owner  or  operator  of  an 
affected  source(s)  will  limit  the 
maximum  potential  cumulative  rectifier 
capacity  in  accordance  with 
§  63.342(c)(2)  such  that  the  hard 
chromium  electroplating  facility  is 
considered  small;  and 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1337F] 

Final  Program  Plan  for  Hacai  Year 
2002 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  Justice. 
action:  Notice  of  Final  Program  Plan  for 
fiscal  year  2002. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  notice  of  its  Final 
Program  Plan  for  fiscal  year  (FY)  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  at  202-307- 
5911.  [This  is  not  a  toll-free  number.] 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  Pursuant  to 
the  provisions  of  Section  204  (b)(5)(A) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  42 
U.S.C.  5601  et  seq.  (JJDP  Act),  the 
Acting  Administrator  of  OJJDP 
published  for  public  comment  a 
Proposed  Plan  describing  the  program 
activities  that  OJJDP  proposed  to  carry 
out  during  fiscal  year  (FY)  2002  under 
■  Parts  C  and  D  of  Title  II  of  the  JJDP  Act, 
codified  at  42  U.S.C.  5651-5665a.  5667. 
5667a.  The  public  was  invited  to 
comment  on  OJJDP's  Proposed  Program 
Plan  for  fiscal  year  2002,  which  was 
published  in  the  Federal  Register  on 
October  23.  2001  (66  FR  53692-710). 
The  deadline  for  submitting  comments 
on  the  Proposed  Plan  was  December  7, 
2001. 

During  that  time  period,  however, 
mail  delivery  to  OJJDP  was  temporarily 
halted  as  a  result  of  the  extraordinary 
circimistances  arising  from  the 
September  11  terrorist  acts  and 
subsequent  anthrax  attacks  involving 
the  U.S.  mail. 

All  incoming  U.S.  Department  of 
Justice  mail  was  quarantined  imtil  the 
threat  could  be  analyzed  and  screening 
and  safety  precautions  could  be 
instituted.  Consequently,  in  order  to 
properly  review,  consider,  and  respond 
to  any  comments  submitted  by  the 
public  on  its  Proposed  Plan,  OJJDP 
temporarily  delayed  publication  of  the 
FY  2002  Final  Program  Plan.  OJJDP  has 
only  recently  begun  to  receive  its 
backlogged  mail.  However,  in  order  to 
move  ahead  with  publication  of  the 
Final  Program  Plan,  OJJDP  determined 


to  publicly  respond  to  those  comments 
received  by  March  1,  2002. 

The  Acting  Administrator  analyzed 
the  public  conmients  received,  and  the 
comments  and  OJJDP's  responses  are 
provided  later  in  this  docimient.  The 
Acting  Administrator  took  these 
comments  into  consideration  in 
developing  this  Final  Plan,  which 
describes  the  particular  program 
activities  that  OJJDP  intends  to  fund 
during  FY  2002,  using  in  whole  or  in 
part  funds  appropriated  under  Parts  C 
and  D  of  Title  U  of  the  JJDP  Act. 

Notice  of  the  official  solicitation  of 
grant  or  cooperative  agreement 
applications  for  competitive  programs  to 
be  funded  under  the  Final  Plan  will  be 
published  at  a  later  date  in  the  Federal 
Register.  No  proposals,  concept  papers, 
or  other  forms  of  application  should  be 
submitted  at  this  time. 

Background 

In  1974,  the  JJDP  Act  established 
OJJDP  as  the  Feideral  agency  responsible 
for  providing  national  leadership, 
coordination,  and  resources  to  develop 
and  implement  effective  methods  to 
prevent  and  reduce  juvenile 
delinquency  and  improve  the  quality  of 
juvenile  justice  in  the  United  States. 
OJJDP  performs  its  role  of  national 
leadership  in  juvenile  justice  and 
delinquency  prevention  through  a  cycle 
of  activities.  These  include  the 
following: 

•  Collecting  data  and  statistics  to 
determine  the  extent  and  nature  of 
issues  affecting  juveniles. 

•  Supporting  research  studies  that 
can  lead  to  program  demonstrations; 
testing  and  evaluating  demonstration 
projects;  and  sharing  lessons  learned 
fi'om  the  field  with  practitioners  through 
a  range  of  information  dissemination 
vehicles. 

•  Providing  seed  money  to  States  and 
local  governments  through  formula  and 
block  grants  to  implement  programs, 
projects,  or  reform  efforts. 

•  Providing  training  and  technical 
assistance  to  assist  States  and  local 
governments  to  implement  programs 
effectively  and  to  maintain  the  integrity 
of  model  programs  as  they  are  being 
repUcated. 

OJJDP  administers  State  Formula 
Grants  under  Part  B  of  Title  II,  State 
Challenge  Grants  under  Part  E  of  Title 
n.  and  Community  Prevention  Grants 
under  Title  V  of  the  JJDP  Act  to  assist 
States  and  territories  to  fund  a  range  of 
delinquency  prevention,  control,  and 
juvenile  justice  system  improvement 
activities.  OJJDP  provides  support 
activities  for  these  programs  imder 
statutory  set-asides  that  are  used  to 
provide  related  research,  evaluation, 


statistics,  demonstration,  and  training 
and  technical  assistance  services. 

Under  Part  C  of  Title  II  of  the  JJDP 
Act,  OJJDP  funds  Special  Emphasis 
programs  and — through  its  National 
Institute  for  Juvenile  Justice  and 
Delinquency  Prevention — numerous 
research,  evaluation,  statistics, 
demonstration,  training  and  technical 
assistance,  and  information 
dissemination  activities.  OJJDP  funds 
school-  and  community-based  gang 
prevention,  intervention,  and 
suppression  programs  under  Part  D  and 
funds  mentoring  programs  under  Part  G 
of  Title  n  of  the  JJDP  Act.  OJJDP  also 
coordinates  Federal  activities  related  to 
juvenile  justice  and  delinquency 
prevention  through  the  Concentration  of 
Federal  Efforts  Program  and  serves  as 
the  staff  agency  for  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention.  Both  of  these 
activities  are  authorized  in  Part  A  of 
Title  II  of  the  JJDP  Act.  Under  Title  IV. 
OJJDP  administers  the  Missing  and 
Exploited  Children's  Program. 

Other  programs  administered  by 
OJJDP  include  the  following:     . 

•  Drug  Prevention  Program. 

•  Enforcing  Underage  Drinking  Laws 
Program. 

•  Safe  Schools  Initiative. 

•  Tribal  Youth  Program. 

•  Safe'Start:  Children  Exposed  to 
Violence  Initiative. 

•  Juvenile  Accountability  Incentive 
Block  Grants  program. 

•  Programs  under  the  Victims  of 
Child  Abuse  Act  of  1990,  as  amended, 
42  U.S.C.  13001  etseq. 

In  this  Final  Plan,  OJJDP  describes  its 
priorities  for  funding  activities 
authorized  under  Part  C  (National 
Programs)  and  Part  D  (Gang-Free 
Schools  and  Communities;  Conununity-  ' 
Based  Gang  Intervention)  of  Title  II  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  (HDP)  Act.  The  only  projects 
described  in  this  Final  Program  Plan  are 
those  that  are  eligible  to  receive  Part  C 
or  Part  D  FY  2002  continuation  funding 
imder  project  period  or  discretionary 
continuation  assistance  awards. 

Fiscal  Year  2002  Program  Planning 
Activities 

The  OJJDP  program  planning  process 
for  FY  2002  was  coordinated  with  the 
Assistant  Attorney  General,  Office  of 
Justice  Programs,  and  all  OJP 
components.  The  program  planning 
process  involved  the  following  steps: 

•  Internal  review  of  existing  programs 
by  OJJDP  staff. 

•  Internal  review  of  proposed 
programs  by  OJP  bureaus  and 
Department  of  Justice  components. 
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•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors. 

•  Review  of  information  contained  in 
State  comprehensive  plans. 

•  Review  of  comments  from  youth 
"service  providers,  juvenile  justice 
practitioners,  and  researchers  who 
provide  input  in  proposed  new  program 
areas. 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
concerning  State  and  local  needs. 

•  Consideration  of  all  comments 
received  diuing  the  period  of  public 
comment  on  the  Proposed  Plan. 

FY  2002  Pro-am  Priorities 

During  FY  2002.  OJJDP  will  focus  its 
efforts  on  programs  that  help  prevent  or 
intervene  in  delinquent  behavior  by 
funding  activities  that  provide  youth 
with  the  skills  and  values  necessary  to 
make  choices  that  lead  to  positive 
outcomes.  OJJDP  also  will  focus  on 
programs  that  hold  youth  accountable 
for  their  delinquent  actions  and  on 
initiatives  that  prepare  serious  and 
violent  juvenile  offenders  to 
successfully  return  home  to  their 
communities  after  they  leave 
correctional  institutions  and  training 
schools. 

In  response  to  statutory  reforms  (most 
notably  the  Government  Performance 
and  Results  Act  of  1993,  Publ.  L.  103- 
62).  OJP  has  implemented  the  concepts 
of  performance-based  management, 
which  allow  OJP  to  focus  on  mission, 
agree  on  goals,  and  report  on  key  results 
that  improve  government  performance 
and  public  accountability.  As  part  of 
OJP's  overall  efforts,  OJJDP  is 
formulating  strategic  and  annual 
performance  plans,  setting  annual 
performance  targets,  and  requiring  its 
applicants  to  provide  performance 
measures  based  on  individual  grant 
program  objectives  and  anticipated 
results  and  outcomes. 

OJJDP  progranx  priorities  in  FY  2002 
include  the  following: 

•  Youth  reentry  progmms.  OJJDP  is 
participating  in  the  Serious  and  Violent 
Offender  Reentry  Initiative  "Going 
Home",  which  was  developed  by  the 
Office  of  Justice  Programs  (OJP),  in 
conjimction  with  other  Federal 
agencies,  including  the  National 
Institute  of  Corrections  and  Federal 
partners  (the  U.S.  Departments  of 
Education,  Health  and  Human  Services, 
Housing  and  Urban  Development,  and 
Labor).  The  Reentry  Initiative  is  a 
comprehensive  effort  that  addresses 
both  juvenile  and  adult  populations  of 
serious,  high-risk  offenders.  It  will 
provide  funding  to  develop,  implement, 
enhance,  and  evaluate  reentry  strategies 
to  ensure  the  safety  of  the  community 


and  the  reduction  of  serious,  violent 
crime.  The  initiative  seeks  to  assist 
targeted  offenders  in  successfully 
returning  to  their  communities  after 
having  served  a  significant  period  of 
secure  confinement  in  a  State  training 
school,  juvenile  or  adult  correctional 
facility,  or  other  secure  institution.  (The 
"Going  Home"  initiative  was 
aimounced  January  31,  2002,  and 
applications  are  due  May  15,  2002.  For 
more  information,  see  OJP's  Web  site  at 
www.ojp.usdoj.gov/reentry.) 

•  Capacity  building  in  community- 
and  faith-based  organizations.  The 
White  House  Office  of  Faith-Based  and 
Conununity  Initiatives  and  OJP/OJJDP 
will  seek  to  establish  a  public/private 
partnership  that  will  leverage  the 
financial  and  human  resources  of  faith- 
based  and  conununity-based 
organizations  to  meet  the  human 
services  needs  of  their  surrounding 
neighborhoods.  The  value  of  building 
such  partnerships  is  exemplified  by 
OJJDP's  Juvenile  Mentoring  Program 
(JUMP),  which  supports  one-to-one 
mentoring  projects  for  youth  at  risk  of 
failing  in  school,  dropping  out  of 
school,  or  becoming  involved  in 
delinquent  behavior,  including  gang 
activity  and  substance  abuse.  Since 
1994,  Congress  has  appropriated  more 
than  $56  million  to  support  one-to-one 
mentoring  programs  and  OJJDP  has 
funded  203  JUMP  sites  in  47  States  and 
2  territories.  More  than  9,200  youth 
have  received  one-to-one  mentoring, 
and  mentors  have  been  recruited  fr^m 
both  the  public  and  private  sectors, 
including  faith-based  institutions 
(churches,  church-operated  charitable 
organizations  and  outreach  programs, 
and  tribal  groups),  community -based 
organizations,  American  Indian 
communities  and  Alaska  Native 
villages,  schools,  police  and  fire 
departments,  hospitals,  and  banks  and 
local  businesses.  (A  notice  about  the 
most  recent  JUMP  program 
aimouncement  was  published  in  the 
Federal  Register  on  February  8,  2002 
[67  FR  6053).  Applications  were  due 
March  25.  2002.) 

•  Juvenile  drug  use  prevention 
programs.  Recognizing  the  importance 
of  breaking  the  cycle  of  juvenile  drug 
abuse  and  the  serious  delinquent 
behavior  that  often  results.  OJJDP  will 
develop  a  demonstration  program  to 
help  communities  select  and  replicate 
promising  and  model  drug  prevention 
programs.  The  initiative  also  will 
include  a  national  evaluation. 

•  School  violence  prevention 
programs.  OJJDP's  efforts  in  this  area 
include  a  program  to  help  communities 
address  youth  gang  problems  both  in 
schools  and  in  the  conununity  and  a 


program  that  provides  intensive  training 
and  technical  assistance  and  collects 
data  to  strengthen  state  and  local  safe 
school  initiatives. 

Primary  PrograA  Goals 

In  addition  to  the  above  priorities,  the 
discretionary  programs  OJJDP 
administers  under  Parts  C  and  D  of  Title 
II  typically  address  one  or  more  of  the 
four  goals  that  OJJDP  has  identified  as 
necessary  to  ensure  public  safety  and 
security  while  establishing  effective 
juvenile  justice  and  delinquency 
prevention  programs.  Achieving  these 
goals,  which  are  discussed  below,  is 
vital  to  protecting  the  long-term  safety 
of  the  public  from  juvenile  delinquency 
and  violence. 

•  OJJDP  promotes  delinquency 
prevention  and  early  intervention  efforts 
that  reduce  the  flow  of  juvenile 
offenders  into  the  juvenile  justice 
system,  the  numbers  of  serious  and 
violent  offenders,  and  the  development 
of  chronic  delinquent  careers.  Although 
removing  serious  and  violent  juvenile 
offenders  from  the  street  serves  to 
protect  the  public,  the  real  goal  is  to 
take  aggressive  steps  to  stop 
delinquency  before  it  starts  or  becomes 

a  pattern  of  behavior. 

•  OJJDP  seeks  to  improve  the  juvenile 
justice  system  and  the  response  of  the 
system  to  juvenile  delinquents,  status 
offenders,  and  dependent,  neglected, 
and  abused  children. 

.    •  OJJDP  supports  corrections, 
detention,  and  community-  and  faith- 
based  alternatives  which  protect  the 
public,  incorporate  appropriate  secure 
detention  and  corrections  options,  and 
foster  the  use  of  community-based 
programs  for  juvenile  offenders. 

•  OJJDP  supports  law  enforcement, 
public  safety,  and  other  justice  agency 
efforts  to  prevent  juvenile  delinquency, 
intervene  in  the  development  of  chronic 
delinquent  careers,  and  collaborate  with 
the  juvenile  justice  system  to  meet  the 
needs  of  dependent,  neglected,  and 
abused  children. 

Fiscal  Year  2002  Programs 

OJJDP  has  organized  its  programs 
under  four  broad  categories  that  reflect 
these  four  program  goals.  These 
categories  are  Public  Safety  and  Law 
Enforcement,  Delinquency  Prevention 
and  Intervention,  Strengthening  the 
Juvenile  Justice  System,  and  Child 
Abuse  and  Neglect  and  Dependency 
Cases.  An  Overarching  fifth  category 
contains  programs  with  significant 
elements  common  to  more  than  one  of 
the  other  four  categories.  The  programs 
that  OJJDP  expects  to  support  in  FY 
2002  with  Parts  C  and  D  funds  (based 
on  funding  availability,  grantee 
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performance,  and  other  factors)  are 
listed  alphabetically  and  summarized 
later  in  this  document. 

As  part  of  the  FY  2002  appropriations 
process,  Congress  also  identified  a 
number  of  programs  for  funding 
consideration  with  regard  to  the 
grantee(s),  the  amount  of  funds,  or  both. 

Continuation  Discretionary  Grants 

The  continuation  projects  listed  in 
this  program  plan  are  those  currently 
funded  in  whole  or  in  part  with  Part  C 
and  Part  D  funds  and  eligible  for 
continuation  funding  in  FY  2002,  either 
as  part  of  an  existing  project  period  or 
through  an  extension  for  an  additional 
project  or  budget  period.  A  grantee's 
eligibility  for  continued  funding  for  an 
additional  budget  period  within  an 
existing  project  period  depends  on  the 
grantee's  compliance  with  funding 
eligibility  requirements  and 
achievement  of  the  prior  year's 
objectives.  The  amount  of  award  is 
based  on  prior  projections, 
demonstrated  need,  and  the  availability 
of  funds. 

OJJDP  will  base  consideration  for 
continuation  funding  for  an  additional 
project  period  for  previously  funded 
discretionary  grant  programs  on  several 
fectors,  including  the  following: 

•  The  extent  to  which  the  project 
meets  the  applicable  requirements  of  the 
JJDP  Act. 

•  Responsiveness  to  OJJDP  and 
Department  of  Justice  FY  2002  program 
priorities  and  goals. 

•  Compliance  with  performance 
requirements  of  prior  grant  years. 

•  Compliance  with  fiscal  and 
regiUatory  requirements. 

•  Compliance  with  any  special 
conditions  of  the  award. 

•  Availability  of  funds  (based  on 
appropriations  and  program  priority 
determinations). 

In  accordance  with  Section  262 
(d)(1)(B)  of  the  JJDP  Act,  as  amended,  42 
U.S.C.  5665a,  the  competitive  process 
for  the  award  of  Part  C  funds  is  not 
required  if  the  (Acting)  Administrator 
makes  a  written  determination  waiving 
the  competitive  process: 

"(i).  With  respect  to  programs  to  be 
carried  out  in  areas  with  respect  to 
which  the  President  declares  imder  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  codified  at  42 
U.S.C.  5121  et  seq.  that  a  major  disaster 
or  emergency  exists,  or 

(ii).  With  respect  to  a  particular 
program  described  in  Part  C  that  is 
uniquely  qualified." 


Summary  of  Public  Comments  on  the 
Proposed  Program  Plan  for  Fiscal  Year 
2002 

OJJDP  published  its  Proposed 
Program  Plan  for  FY  2002  in  the  Federal 
Register  (Vol.  66,  No.  205)  on  October 
23,  2001,  for  a  45-day  public  comment 
period.  OJJDP  received  21  letters 
commenting  on  the  Proposed  Plan.  All 
comments  have  been  considered  in  the 
development  of  OJJDP's  Final  Program 
Plan  for  Fiscal  Year  2002. 

The  comments  received  are 
summarized  below  together  with 
OJJDP's  responses.  To  avoid  needless 
repetition,  all  comments  on  a  particular 
program  or  area  of  programming  are 
summarized  in  one  comment  paragraph 
£md  followed  by  a  single  OJJDP 
response,  which  applies  to  all  the 
comments  on  that  topic. 

Comment:  Six  letters  from  five  public 
interest  and  civil  rights  groups  and  a 
private  citizen  suggested  that  OJJDP 
should  include  the  Building  Blocks  for 
Youth  Initiative  in  its  Final  Program 
Plan.  By  creating  an  alliance  of 
children's  advocates,  researchers,  law 
enforcement  professionals,  and 
community  organizers,  the  Building 
Blocks  for  Youth  Initiative  seeks  to 
protect  minority  youth  in  the  justice 
system  and  promote  rational  and 
effective  justice  policies. 

Response:  OJJDP  recognizes  the  great 
contributions  the  Building  Blocks  for 
Youth  initiative  has  offered  in  the  past. 
However,  competing  priorities  and 
fiscal  realities  have  precluded 
continued  funding  at  this  time. 
Although  the  juvenile  justice  system  has 
traditionally  maintained  responsibility 
for  providing  services  to  juvenile 
offenders,  it  is  clear  that  existing 
resources  in  communities  often  go 
unused.  It  is  these  unused  resources  that 
OJJDP  desires  to  tap. 

Comment:  Two  writers,  an  official 
with  a  State  Juvenile  Rehabilitation 
Administration  and  an  official  with  the 
National  Mental  Health  Association 
(NMHA),  commented  on  the  issue  of 
mental  health  as  it  pertains  to  OJJDP's 
Proposed  Plan.  The  first  writer  also 
emphasized  the  important  role  OJJDP 
plays  in  providing  that  State  with  the 
tools  to  identify,  plan,  and  train  staff  to 
implement  best  practices  programs  for 
juvenile  offenders.  In  recent  years,  the 
author  wrote,  these  programs  have 
shown  significant  evidence  of  reducing 
repetitive  criminal  behavior.  However, 
the  writer  pointed  out,  the  existence  of 
such  programs  is  currently  limited.  The 
writer  suggested  that  a  continued 
opportunity  for  flexible  grant  funding 
(i.e.,  funding  that  encourages  careful 
evaluation  of  outcomes)  would  lead  to 


a  greater  number  of  effective  services 
and  programs,  which  could  then  be 
replicated  across  juvenile  justice 
systems.  After  remarking  that  the 
involvement  of  faith-based 
organizations  in  the  Proposed  Plan 
presents  an  exciting  opportunity  to 
expand  the  State's  existing  mentoring 
programs,  the  writer  concluded  by 
discussing  that  State's  unresolved  needs 
(both  in  terms  of  staff  training  and 
development  monies)  regarding  the 
growing  population  of  mentally  ill 
youth  involved  in  the  juvenile  justice 
system. 

Writing  in  support  of  the  five 
priorities  of  the  Proposed  Plan,  the 
second  writer  stated  that  "each  of  these 
areas  is  of  interest  to  NMHA."  The  , 
writer,  however,  suggested  revisions  to 
four  of  the  five  program  priorities.  The 
NMHA  reconunendations  include:  (1) 
The  list  of  services  to  be  offered  under 
the  initiative  to  build  capacity  in 
community-  and  faith-based 
organizations  should  be  amended  to 
read  "mentoring  and  counseling  at-risk 
youth  and  children  of  prisoners,  and 
shelter  and  counseling  for  abused  and 
neglected  children."  NMHA  also 
recommended  that  "national  funding  be 
available  to  support  technical  assistance 
to  community  and  faith-based  partners, 
to  assist  them  in  more  effectively 
participating  in  and  initiating  faith- 
based  partnerships  in  communities."  (2) 
Regarding  the  Reentry  Initiative,  NMHA 
was  "pleased  to  see  substance  abuse  and 
mental  health  intervention  and 
treatment  included  among  the  array  of 
services  to  which  the  reentry  programs 
will  direct  sources."  (3)  *  *   *  "mental 
health  intervention  and  treatment 
[should]  be  specifically  included  among 
promising  and  model  drug  prevention 
programs  to  be  replicated."  (4)  NMHA 
took  "serious  exception"  to  programs 
designed  to  prevent  school  violence  that 
are  "limited  in  scope  to  'zero  tolerance* 
of  seriously  disruptive  students  and 
recommend[ed]  that  a  mental  health 
component  be  specifically  included  in 
the  program  plan  and  that  a  specific 
reference  be  provided  to  the  provision 
of  alternative  education  for  any 
disruptive  students  who  may  be 
removed  from  class  as  a  result  of 
programs  funded  by  OJJDP  under  this 
priority  area."  In  addition,  NMHA 
recommended  that  OJJDP  make  national 
technical  assistance  available  to  schools 
that  "focus  on  mental  health  as  part  of 
the  formula  for  creating  safe  schools  and 
healthy  students." 

In  addition  to  commenting  on  four  of 
the  program  priorities,  NMHA  also 
proposed  a  supplement  to  OJJDP's  FY 
2002  Proposed  Plan.  NMHA  suggested 
that  OJJDP  include  in  its  Final  Plan  a 
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:  lew  priority  and  demonstration 
program  that  would  expand  the  use  of 
professional  mental  health  screening 
ai)d  indepth  assessment  for  all  juveniles 
upon  their  entry  into  the  juvenile  justice 
system.  The  writer  added  that 
implementing  such  a  program  would 
address  each  of  the  areas  set  out  imder 
the  FY  2002  Primary  Program  Goals. 
NMHA  also  suggested  modifications  to 
some  of  the  programs  eligible  for 
continuation  discretionary  grants  in  FY 
2002.  NMHA's  recommended  program 
modifications  include:  (1)  The  National 
Resource  Center  and  the  Safe  Schools/ 
Healthy  Students  Action  Center  should 
be  required  to  collaborate  to  help  the 
Resource  Center  in  the  area  of  school 
mental  health  and  to  provide 
appropriate  training,  technical 
assistance,  and  data  collection.  (2) 
"OJJDP  (should]  specifically  require  in 
FY  2002  that  products  and  trainings 
provided  by  the  project  include  those 
that  help  law  enforcement  personnel 
recognize  juveniles  with  mental  health 
problems  and  disorders."  (3)  The 
Multisite,  Multimodal  Treatment  Study 
of  Children  With  Attention  Deficit/ 
Hyperactivity  Disorder  should  be  made 
"a  specific  area  of  investigation  *   *   * 
[and  should]  address  how  to  help  law 
enforcement,  court,  detention,  and 
corrections  personnel  recognize  and 
provide  appropriate  treatment  for 
juveniles  with  mental  health  problems 
and  disorders."  (4)  OJJDP  should 
provide  technical  assistance  to  the 
National  Juvenile  Detention  Association 
(or  order  it  to  seciu-e  through  contract) 
that  emphasizes  mental  health  to  help 
shape  its  suicide  prevention  and 
management  ciuriculum. 

Response:  For  the  past  10  years, 
OJJDP  has  been  committed  to  addressing 
the  mental  health  needs  of  youth 
involved  with  the  juvenile  justice 
system.  The  agency  recognizes  that  at 
the  State  and  local  level,  juvenile  justice 
agencies,  facilities,  and  professionals 
struggle  to  meet  the  needs  of  increasing 
nimibers  of  mentally  ill  youth.  As  the 
writer  points  out,  staff  training  is  a 
critical  part  of  the  system's  response  to 
these  youth,  as  is  the  development  and 
implementation  of  appropriate 
assessment  and  treatment  services. 

Although  this  year's  Program  Plan 
contains  no  new  funding  in  the  area  of 
mental  health,  the  agency  continues  to 
sponsor  a  number  of  ongoing  research 
projects  in  this  area.  Last  year,  OJJDP 
began  funding  a  large,  multifaceted 
research  project  related  to  mental  health 
and  juvenile  justice.  The  ultimate  goal 
of  the  project  is  to  develop  a  model  for 
meeting  the  mental  health  needs  of 
youth  at  every  point  in  the  juvenile 
justice  system,  from  arrest  to  aftercare. 


As  part  of  this  effort,  researchers  are 
collecting  data  on  the  prevalence  of 
mental  illness  in  different  correctional 
settings  and  on  the  availability  of 
appropriate  services  in  those  settings. 
The  first  writer  notes  that  there  is  an 
ongoing  lack  of  program  development 
dollars  for  diversion  and  treatment 
programs  for  mentally  ill  youth. 
Although  OJJDP  may  not  be  dedicating 
discretionary  dollars  to  mental  health 
programming  at  this  time.  States  may 
still  use  the  funding  they  receive  from 
OJJDP  through  Formula  Grants  and  State 
Challenge  Grants  for  this  purpose. 
OJJDP  encourages  the  writer  to  work 
with  the  appropriate  State  Advisory 
Group  to  ensure  that  a  portion  of  these 
grant  funds  are  used  to  meet  the  needs 
of  mentally  ill  youth  in  the  juvenile 
justice  system  or  who  are  at  risk  of 
entering  it. 

In  response  to  the  second  writer's 
recommendation  that  OJJDP  focus  on 
screening  and  assessing  juveniles  upon 
their  first  entry  into  the  juvenile  justice 
systan  (i.e..  prior  to  confinement). 
OJJDP  would  like  to  point  out  two 
ongoing  efforts  that  address  this  issue. 
OJJDP-funded  Community  Assessment 
Centers  (CACs)  provide  a  24-hoiu: 
centralized  point  of  intake  and 
assessment  for  juveniles  entering  the 
juvenile  justice  system.  As  the  writer 
points  out,  early  identification  of  mental 
health  and  substance  abuse  disorders 
can  enhance  placement  and  treatment 
decisions  for  youth  at  the  "front  end"  of 
the  juvenile  justice  system.  In  addition, 
the  OJJDP  project  Screening  and 
Assessment:  Instruments  and  Models  is 
designed  to  help  juvenile  justice 
professionals  identify  and  imderstand 
the  kinds  of  mental  health  screening 
and  assessment  tools  and  protocols 
available  for  use  with  youth  in  the 
juvenile  justice  system.  The  project, 
when  completed,  will  provide 
recommendations  regarding  how  these 
instruments  and  protocols  can  be  used 
to  better  identify  and  respond  to  the 
treatment  needs  of  youth  in  the  juvenile 
justice  system. 

OJJDP  appreciates  the  writers' 
suggestions  and  comments  on  the 
proposed  program  areas,  the 
supplement  to  the  Proposed  Plan,  and 
program  modifications.  OJJDP  will 
consider  these  suggestions  as  it 
continues  to  develop  and  implement  its 
FY  2002  activities. 

Comment:  Two  writers,  the  president 
and  the  director  of  research  of  a 
company  that  produces  educational  and 
training  products  for  at-risk  youth, 
vtrrote  to  describe  the  unique 
opportimities  that  advances  in  Web- 
based  technologies  offer  local  juvenile 
justice  and  other  youth  service 


providers  of  youth  training.  They  noted 
that  such  Web-based  approaches  to 
distance  learning  could  be  high  quality, 
cost-effective,  and  easily  customized. 
They  also  emphasized  the  benefits  of 
the  interactive  nature  of  this  medium. 

Response:  Although  local  providers 
are  in  the  best  position  to  determine  the 
most  cost-effective  and  efficient  mix  of 
media  used  to  train  youth  in  their 
commtmities,  such  decisions  should  be 
subject  to  ongoing  review.  As  the  ^ 

information  provided  by  the  writers 
evidences.  Web-based  technologies 
should  be  included  among  the  media 
explored  in  such  analyses. 

Comment:  One  writer,  the  director  of 
a  State  Department  of  Juvenile  Justice, 
wfrote  to  support  OJJDP's  five  broad 
program  priorities  for  FY  2002.  The 
waiter  stated  that  the  proposed 
involve.ment  of  community-  and  faith- 
based  organizations  in  the  juvenile 
justice  system  will  be  well  received  and 
has  great  potential  to  tap  resources  that 
have  been  historically  underutilized. 
Regarding  reentry,  the  writer 
commented  that  virtually  every 
practitioner  agrees  that  reentry  is  a  long- 
neglected  area,  with  the  result  being  that 
some  of  the  most  high-risk  youth  return 
to  the  community  with  inadequate 
planning,  resources,  and  supervision  for 
the  transition.  The  writer  also  suggested 
that,  should  funding  become  available, 
the  Proposed  Plan  or  subsequent 
planning  processes  include  two  areas 
previously  mentioned  in  the  FY  2001 
Proposed  Plan:  (1)  Advocacy  for 
families  involved  in  the  juvenile  justice 
system  and  (2)  increasing  the  capacity 
and  effectiveness  of  juvenile  probation. 

Response:  Although  the  juvenile 
justice  system  has  traditionally 
provided  services  to  juvenile  offenders, 
it  is  clear  that  there  are  resources 
available  in  local  communities  that  go 
unused.  It  is  these  unused  resources, 
such  as  those  in  community-  and  faith- 
based  organizations,  that  OJJDP  desires 
to  leverage  for  prevention,  intervention, 
and  reentry  programs. 

Comment:  One  writer,  an  official  with 
the  Council  of  Juvenile  Correctional 
Administrators  (CJCA),  provided  a 
series  of  comments  and 
recommendations  concerning  OJJDP's 
Reentry  Initiative.  The  comments  and 
recommendations  were  the  result  of 
CJCA  members'  responses  to  16 
questions  based  on  past  OJJDP 
conferences  and  meetings.  In  crafting 
their  responses,  CJCA  members 
addressed  such  topics  as  the  overall 
purpose  of  the  initiative,  the  principles 
that  should  be  incorporated  into  the 
initiative,  the  ways  in  which  OJJDP 
should  define  the  target  popidation  of 
reentry  programs,  and  the  key 
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components  that  should  be  included  in 
such  programs. 

Response:  In  developing  the  core 
components  of  the  Serious  smd  Violent 
Juvenile  Offender  Reentry  Initiative, 
OJJDP  has  made  great  efforts  to  elicit 
input  from  professionals  across  the 
juvenile  justice  field.  In  doing  so,  it  is 
clear  that  the  Reentry  Initiative  must  be 
comprehensive  to  meet  the  needs  of  the 
returning  offender,  while  maintaining 
public  safety.  The  CJCA  comments  are 
consistent  with  the  seven  essential 
elements  of  OJJDP's  comprehensive 
approach.  This  approach  includes: 

•  Establishment  of  a  clear  and  present 
authority  from  immediate  retiun 
throughout  the  entire  tremsition  process. 

•  Implementation  of  a  detailed 
assessment  process  (forensic, 
educational,  vocational,  mental  health, 
and  substance  abuse). 

•  Development  of  a  reintegration  plan 
that  clearly  addresses  all  issues 
identified  in  the  assessment  phase  and 
becomes  the  guide  by  which  offenders 
must  manage  their  reentry  into  the 
communiUr. 

•-  Use  oi  existing  community 
resources  to  implement  the  plan,  which 
will  afford  continuity  and  availability  of 
service  delivery  and  ensure  familiarity 
by  the  offender  with  the  service  system 
and  will  also  increase  the  potential  for 
sustaining  the  program  and  the  offender 
in  the  community. 

•  Application  of  graduated  levels  of 
supervision  and  sanctions  to  offenders, 
including  highly  structured  housing, 
electronic  monitoring,  team  supervision, 
and  consistent  and  equitable  responses 
to  a  lack  of  compliance  and  reoffending. 

•  Involvement  of  local  law 
enforcement,  probation,  parole,  and  the 
community  in  tracking  the  activities  and 
behaviors  of  offenders. 

•  Use  of  faith-  and  community-based 
service  systems  to  mentor  and  provide 
services  to  the  offenders. 

Comment:  One  writer,  commenting  on 
behalf  of  a  nonprofit  organization  that 
promotes  government  accountability 
and  citizen  participation  in  public 
issues,  supported  the  proposal  to  bmld 
the  capacity  of  community-  and  faith- 
based  organization  to  address  the  needs 
of  at-risk  youth.  However,  the  writer 
stressed  the  importance  of  having 
adequate  safeguards  in  place  to  protect 
against  proselytizing  directed  at 
program  participants  and  their  families. 
As  an  example  of  this  concern,  the 
writer  explains  that  if  a  grant  program 
favors  religious  organizations  over 
secular  ones,  or  if  some  religions  benefit 
more  from  the  program  than  others,  this 
bias  may  divide  A  community  rather 
than  unite  it.  The  writer  suggests  several 
ways  that  OJJDP  could  involve  faith- 


based  organizations  in  its  programs 
without  subsidizing  religious  activity.  In 
addition,  the  writer  notes  that  OJJDP 
must  do  more  than  "discourage" 
proselytizing;  it  must  prohibit  it. 
Finally,  the  writer  expresses  hope  that 
the  Final  Program  Plan  will  provide 
more  specific  details  about  what  grant 
programs  can  do  to  involve  all 
organizations  in  a  community  without 
subsidizing  religious  activity  of 
proseljrtizing  participating  youth.  That 
way,  the  writer  affirms,  "the  Centers 
will  be  a  real  asset  for  communities  with 
high  levels  of  juvenile  crime." 

Response:  OJJDP  is  committed  to 
ensuring  that  any  faith-based  program 
will  comply  with  constitutional  and 
statutory  protections.  In  designing  and 
implementing  the  faith-based  program, 
OJJDP  will  ensure  that  federal  funds  are 
not  used  for  religious  services, 
proselytization,  or  indoctrination. 

Comment:  One  writer,  an  official  with 
the  Juvenile  Justice  Coalition  of  Ohio, 
wrote  to  support  the  general  focus  of  the 
Proposed  Plan  but  stated  that  "we    * 
believe  the  focus  and  the  program 
priorities  are  too  narrowly  defined  to 
have  the  positive  impact  all  of  us  hope 
that  [OJJDP's]  activities  will  have  on 
juvenile  delinquency."  Based  on  this 
perception,  the  writer  offered  three 
modifications  to  the  Proposed  Plan:  (1) 
Including  the  Comprehensive  Strategy 
for  Serious,  Violent,  and  Chronic 
Juvenile  Offenders  as  an  OJJDP  priority, 
(2)  prioritizing  efforts  to  reduce 
disproportionate  confinement  or 
overrepresentation  of  minorities  in  the 
juvenile  justice  system,  and  (3) 
broadening  the  scope  of  prevention 
priorities. 

Response:  OJJDP's  State  and  Tribal 
Assistance  Division  (ST AD),  through  its 
administration  of  formula  and  block 
grant  programs,  supported  the 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders 
to  help  communities  identify  and 
prioritize  their  delinquency  prevention 
and  juvenile  justice  needs.  Based  on 
STAD's  experiences  and  the  information 
gathered  during  the  national  evaluation 
of  the  Comprehensive  Strategy  Training 
and  Technical  Assistance  Initiative, 
ST  AD  has  streamlined  the  community 
planning  process.  This  abbreviated, 
results-oriented  approach  (the  Targeted 
Community  Action  Planning  [TCAP] 
program)  will  allow  OJJDP  to  support 
more  local  communities  interested  in 
developing  targeted  responses  to  their 
most  pressing  juvenile  justice  needs. 

In  response  to  the  writer's  comment 
that  "efforts  to  reduce  disproportionate 
confinement  or  overrepresentation  of 
minorities  in  the  juvenile  justice  system 
should  be  a  priority."  OJJDP  recognizes 


that  addressing  disproportionate 
minority  confinement  (DMC)  requires 
long-term  coordinated  efforts  at  the 
Federal,  State,  and  local  levels.  OJJDP 
plans  to  continue  Federal  research  and 
targeted  training  and  technical 
assistance  to  States  and  local 
communities  to  help  them  meet  these 
challenges.  OJJDP  is  committed  to 
assisting  States  in  their  adoption  of  a 
comprehensive  approach  to  reduce 
DMC  and  ensuring  fair  and  equal 
treatment  for  every  youth  involved  in 
the  juvenile  justice  system. 

In  response  to  the  writer's  comment 
that  "the  scope  of  prevention  priorities 
should  be  broadened,"  OJJDP  agrees  that 
prevention  models,  such  as  the  one 
prescribed  by  OJJDP's  Title  V 
Community  Prevention  Grants  Program, 
provide  guidance  for  communities'  risk- 
and  protecfive-focused  prevention 
efforts.  OJJDP  strives  to  improve  and 
broaden  \he  delinquency  prevention 
efforts  of  both  States  and  communities, 
particularly  those  efforts  that  (1) 
emphasize  promising  or  effective 
programs  and  (2)  provide  proactive 
assistance  to  help  commvmities  access 
additional  funding  sources  to 
implement  their  comprehensive 
community  delinquency  plans. 

Comment:  One  writer,  the  director  of 
corrections  for  a  faith-based 
organization,  wrote  in  support  of  the  FY 
2002  Proposed  Plan  and  offered  to  assist 
with  future  implementation  efforts . 
regarding  the  Proposed  Plan. 

Response:  OJJDP  is  pleased  to  know 
that  the  Faith-  and  Community-based 
and  Reentry  Initiatives  have  generated 
so  much  support.  We  welcome  and  will 
encourage  participation  in  the 
implementation  of  these  initiatives  as 
we  continue  to  develop  them. 

Comment:  One  writer,  the  family 
services  director  for  a  nonprofit 
commimity  action  agency,  asserted  that 
OJJDP  should  "prioritize  earlier 
intervention  for  effective  prevention." 
The  writer  emphasized  that  prevention 
should  play  a  larger  part  in  the 
Proposed  Plan  and  stated  that  "holding 
youth  accountable  and  preparing 
offenders  to  return  home  after  leaving 
institutions  is  not  delinquency 
prevention." 

Response:  OJJDP  agrees  that  early 
intervention  and  prevention  efforts  are 
critical  to  addressing  potential  risk 
factors  that  may  lead  to  juvenile 
delinquency.  CJver  the  years,  OJJDP  has 
supported  many  intervention  and 
prevention  programs,  such  as  the  Drug- 
Free  Commimities  Support  Program  and 
the  Juvenile  Mentoring  Program. 
OJJDP's  commitment  to  developing  and 
sustaining  such  programs  remains 
strong.  Nonetheless,  the  success  of 
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ntervention  and  prevention  programs 
ihould  not  forestall  the  development  of 
hew  approaches  to  curtailing 
delinquency.  By  focusing  on  programs 
that  hold  youth  accoimtable  for  their 
delinquent  actions  and  on  initiatives 
that  prepare  serious  and  violent  juvenile 
offenders  to  successfully  return  home  to 
their  conununities  after  they  leave 
correctional  institutions  and  training 
schools.  OJJDP  is  building  its  capacity  to 
meet  the  needs  of  both  our  Nation's 

South  and  the  communities  in  which 
ley  live. 

Comment:  One  writer,  a  member  of 
the  Gender  Specific  Services  Work 
Group  for  Ohio,  commented  that  the 
Proposed  Plan  should  prioritize  and 
fund  (1)  the  mandate  to  reduce 
disproportionate  minority  confinement 
of  juveniles;  (2)  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders;  and  (3) 
gender-specific  services.  In  addition,  the 
writer  stated  disappointment  that  OJJDP 
"has  dropped  the  National  Girls 
Institute  from  program  funding." 

Response:  OJJDP  is  committed  to 
preventing  and  reducing  juvenile 
delinquency.  In  addition,  OJJDP's 
commitment  to  addressing  the  mandate 
to  reduce  disproportionate  minority 
confinement  of  juveniles  and  gender- 
specific  programs  for  girls  remains 
strong.  We  are  currently  reviewing  our 
efforts  in  these  areas  and  evaluating  the 
effectiveness  of  the  Comprehensive 
Strategy  program.  As  we  move  forward, 
we  will  do  so  in  a  manner  that  focuses 
on  outcome  measures  and  builds  on 
lessons  we  have  already  learned  in  all 
of  these  areas. 

Comment:  Two  writers,  an  official 
with  the  National  Sheriff's  Association 
(NSA)  and  an  official  with  the  American 
Correctional  Association  (ACA), 
commended  OJJDP's  efforts  in  helping 
to  improve  the  future  of  America's 
youth.  Commenting  on  behalf  of  NSA, 
one  writer  suggested  promoting  a 
program  that  would  assist  "rural  law 
enforcement  in  dealing  with  and 
assisting  juveniles  in  trouble." 
Commenting  on  behalf  of  ACA.  the 
second  writer  expressed  an  interest  in 
"ensuring  that  when  and  if  juveniles  are 
placed  in  incarceration  situations, 
proper  training.  resoiut:es.  and 
assistance  is  afforded  to  the  facilities 
and  their  officers."  Both  writers  stated 
an  interest  in  promoting  proper  reentry 
strategies  and  partnerships  to  ensure 
that  all  youth  receive  the  assistance  they 
need. 

Response:  It  is  often  difficult  to 
address  issues  regarding  the  lack  of 
resoiu-ces  and  services  in  remote,  very 
rural  areas.  However.  OJJDP  is  aware  of 
these  difficulties  and  has  taken  steps  to 


assist  sparsely  populated  jurisdictions 
that  do  not  have  some  essential  services. 
OJJDP  has  directed  the  National  Juvenile 
Detention  Association  (NJDA)  to  address 
the  issue  of  detention  services  in  rural 
areas.  NJDA,  along  with  the  Annie  E. 
Casey  Foundation,  is  looking  at  what 
can  be  done  to  provide  alternatives  to 
incarceration  that  still  provide  a  degree 
of  security  and  protection  to  both  the 
delinquent  youth  and  the  community. 

In  addition,  OJJDP  is  sponsoring  a 
Juvenile  Sanctions  Project,  through  the 
National  Council  of  Juvenile  and  Family 
Court  Judges,  to  assist  jurisdictions  that 
want  to  develop  new,  or  enhance 
existing,  accountability-based  juvenile 
sanctions  programs.  Such  a  system  of 
graduated  sanctions  would  help 
communities  develop  alternatives  to 
seciu^  detention,  identify  needed 
services  for  juveniles,  and  help 
implement  services  in  rural 
communities. 

Comment:  One  writer,  a  juvenile 
justice  specialist  from  a  State  Division 
of  Criminal  Justice,  offered  three 
comments.  First,  OJJDP  should  solicit 
input  ft-om  juvenile  justice  specialists 
and  State  Advisory  Groups  who  oversee 
and  administer  the  funds  available 
through  the  State  and  Tribal  Assistance 
Division  of  OJJDP.  Soliciting  this  input 
prior  to  and  during  the  implementation 
process  of  the  proposed  programs  will, 
according  to  the  writer,  broaden  the 
working  knowledge  of  the  needs  and 
existing  State  programs  and  initiatives. 
OJJDP  should  also  solicit  input  from 
other  Federal  agencies  and  foundations 
that  share  a  similar  focus.  Second,  the 
current  grantee  of  the  Juvenile  Justice 
Telecommunications  Assistance  Project 
should  continue  to  develop  ways  to 
include  more  participants  in  the 
Internet  videoconferences.  Third,  the 
Building  Blocks  initiative  and  the 
Disproportionate  Minority  Confinement 
initiative  should  be  "supported  at  a 
level  to  provide  assistance  to  States  in 
their  efforts  to  address  minority 
overrepresentation  through  the  Formula 
Grant  Program." 

Response:  The  Juvenile  Justice 
Telecommunications  Assistance  Project 
(JJTAP)  continues  to  recognize  the 
importance  of  using  the  Internet  to 
disseminate  information  to  the  field. 
Since  1999,  JJTAP  has  used  the  evolving 
technology  of  streaming  video  and  has 
seen  it  become  more  watchable  and 
viewer-friendly  with  each  passing  year. 
In  FY  2002,  JJTAP  committed  to 
cybercast  all  OJJDP  videoconferences 
and  has  proposed  to  do  the  same  in  FY 
2003.  All  past  videoconferences  are 
available  for  viewing  online  at 
www.juvenilenet.org/jjtap/archives.  As 
for  the  writer's  comment  about 


providing  assistance  to  states  to  address 
disproportionate  minority  confinement 
issues,  training  and  technical  assistance 
are  available  through  OJJDP  to  all  states 
to  help  them  address  this  issue. 

Comment:  One  writer,  an  official  of 
Americans  United  for  Separation  of 
Church  and  State,  wrote  to  express 
concern  that  OJJDP's  plan  for 
implementing  community-  and  faith- 
based  initiatives  "may  have  the 
deleterious  effect  of  eroding  the  civil 
rights  of  the  beneficiaries  and  others." 
The  writer  advised  that  the  Final  Plan 
explicitly  mention  a  commitment  to  the 
Constitutional  protections  regarding  the 
separation  of  church  and  State.  In 
addition,  the  writer  urged  that  OJJDP 
"ensure  the  availability  of  secular 
alternatives  for  the  beneficiary  youth  in 
each  location  [where]  funds  are  used  to 
assist  faith-based  organizations." 

Response:  OJJDP  is  committed  to 
ensuring  that  any  faith-based  initiative 
will  comply  with  constitutional  and 
statutory  protections.  In  designing  and 
implementing  the  faith-based  program, 
OJPP  will  seek  to  ensure  that  federal 
funds  are  not  used  for  worship  services, 
proselytization,  or  indoctrination. 

Comment:  One  writer,  the  executive 
director  of  an  educational  technology 
network  that  serves  juvenile  and 
youthful  offenders,  wrote  to  recommend 
that  the  guidelines  for  all  OJJDP  grants 
include  the  use  of  technology,  as 
appropriate.  The  writer  asked  that 
OJJDP  consider  designating  some 
portion  of  reentry  program  funds  for  the 
development  of  multimedia  products 
that  can  be  used  nationwide  to  help 
youthful  offenders  establish  a  plan  for 
success.  The  writer  also  suggested  that 
OJJDP  use  something  like  the  following 
language  in  its  guidelines  for  reentry 
pro0am  applications: 

"Fimding  will  be  made  available,  on 
a  competitive  basis,  for  the  development 
of  multimedia  products  that  prepare 
juveniles  and  youthful  offenders  for 
reentry  into  the  community,  prior  to 
their  release  date." 

Response:  The  ability  to  share 
information  across  agencies  in  an 
efficient  and  effective  manner  is  a 
critical  component  to  many  justice 
programs.  OJJDP  encourages  juvenile 
justice  agencies  to  develop  and 
implement  management  information 
systems  that  can  collect  data  and 
analyze  and  disseminate  information. 
Sites  participating  in  OJJDP's  Serious 
and  Violent  Offender  Reentry  Initiative 
may  choose  to  enhance  their  programs 
through  the  use  of  technology,  both  with 
multimedia  products  and  the  above- 
mentioned  information  systems. 

Comment:  One  writer,  commenting  on 
behalf  of  the  Research  Triangle  Institute, 
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recommended  that  OJJDP  implement  a 
new  area  of  investigation  for  developing 
effective  interventions  for  at-risk 
juveniles.  The  writer  suggested  that  a 
new  approach  should  advance  a  more 
comprehensive  imderstanding  of  the 
many  factors  that  influence  behavioral 
outcomes.  To  this  end,  the  writer 
asserted  that  interventions  should  target 
the  precursors  that  affect  behavioral 
outcomes  [e.g.,  drug  abuse  or  violence) 
rather  than  the  behavioral  outcomes 
alone. 

Response:  Over  the  past  several  years, 
OJJDP  has  become  aware  of  research 
that  indicates  a  link  between  learning 
disabilities  and  higher  risk  for 
delinquency.  This  research  indicates 
that  neurological  conditions  can  impact 
a  child's  cognitive  and  emotional 
regulatory  functions.  Children  with 
these  functional  impairments  may  be 
more  likely  to  engage  in  behavior  that 
can  have  negative  outcomes.  For 
example,  they  may  be  more  vulnerable 
to  the  influences  of  negative  peers  or 
may  be  less  likely  to  achieve 
academically  and  therefore  start  to  skip 
classes.  Without  appropriate 
intervention,  these  children  may  engage 
in  delinquent  behavior,  such  as  drug  use 
and  violence,  and  end  up  in  juvenile 
coiirt  or  incarcerated. 

As  the  writer  indicates,  very  few 
prevention  studies  take  into  account 
precursors,  such  as  functional 
impairments,  when  studying  the 
effectiveness  of  any  given  program  or 
ciUTiculiun.  Yet",  since  children  with 
these  functional  impairments  are  less 
likely  to  benefit  from  traditional 
prevention  program  delivery  methods 
(i.e.,  a  classroom  setting),  research  needs 
to  consider  these  factors  if  we  are  to 
develop  programs  that  truly  respond  to 
the  needs  of  at-risk  youth. 

In  recent  years,  OJJDP  has  worked  to 
increase  collaboration  with  other  federal 
agencies  that  support  research  in  this 
field.  The  purpose  of  these 
collaborations  has  been  two-fold:  first, 
to  learn  more  about  the  precursors  that 
may  make  youth  more  vulnerable  to 
delinquent  behavior,  and  second,  to 
encourage  researchers  to  measure 
predelinquent  and  delinquent  behavior 
as  part  of  the  outcomes  they  use  in 
measuring  the  impact  of  different 
interventions.  The  Multisite, 
Multimodal  Treatment  Study  of 
Children  With  Attention  Deficit/ 
Hyperactivity  Disorder  is  one  current 
collaborative  effort.  This  study,  funded 
primarily  by  the  National  Institute  of 
Mental  Health  (NIMH),  is  examining  the 
long-term  efficacy  of  stimulant 
medication  and  intensive  behavioral 
and  educational  treatment  for  children 


with  attention  deficit/hyperactivity 
disorder  (ADHD). 

Another  project  for  which  OJJDP  has 
provided  support  (through  an 
Interagency  Agreement  with  NIMH)  is 
Risk  Reduction  Via  Promotion  of  Youth 
Development.  This  project  (also  known 
as  Early  Alliance)  is  a  large-scale 
prevention  study  involving  himdreds  of 
children  in  several  elementary  schools 
in  lower  socioeconomic  neighborhoods 
of  Columbia,  SC.  The  project  is  designed 
to  promote  coping  competence  and 
reduce  risk  for  conduct  problems, 
aggression,  substance  use,  delinquency 
and  violence,  and  school  failure 
beginning  in  early  elementary  school. 

hi  addition  to  these  studies.  OJJDP 
participates  in  the  Interagency 
Coordinating  Committee  on  Fetal 
Alcohol  Syndrome  (ICCFAS)  group. 
Fetal  Alcohol  Syndrome  and  Fetal 
Alcohol  Effects  (FAS/FAE)  are 
associated  with  a  specific  set  of 
neurobehavioral  deficits  that  predispose 
affected  individuals  to  delinquent  and 
other  high-risk  behaviors.  A  primary 
objective  of  the  ICCFAS  is  to  promote 
and  facilitate  the  development  of 
collaborative  projects  and  cooperative 
programs  among  member  agencies.  This 
includes  improving  communication 
among  basic  research,  clinical  research, 
education,  and  service-provider 
communities,  and  facilitating  evaluation 
of  FAS  intervention  programs.  The 
ICCFAS  group  is  coordinated  by  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  and  includes  members  from 
several  federal  agencies  and  national 
organizations.  OJJDP  has  served  on  the 
group  since  1999. 

Although  these  efforts  are  an 
important  step,  they  are  just  the 
beginning.  OJJDP  will  continue  to  seek 
opportunities  to  collaborate  with  other 
agencies  in  supporting  research  in  this 
field  and  to  share  the  results  with 
juvenile  justice  practitioners 
nationwide. 

Fiscal  Year  2002  Program  Listing 

Overarching 

American  Statistical  Association  Crime 

and  Justice  Committee 
Coalition  for  Juvenile  Justice 
Insular  Area  Support 
Juvenile  Justice  Clearinghouse 
Juvenile  Justice  Telecommimications 

Assistance  Project 
National  Reporting  System  for  Formula 

Grants  Program 
National  Resource  Center  for  Safe 

Schools 
National  Training  and  Technical 

Assistance  Center 
OJJDP  Management  Evaluation  Contract 


OJJDP  Technical  Assistance  Support 

Contract — Juvenile  Justice  Resoiure 

Center 
Program  of  Research  on  the  Causes  and 

Correlates  of  Delinquency 
Technical  Assistance  for  State 

Legislatures 
Understanding  ^d  Monitoring  the 

"Whys"  Behind  Juvenile  Crime 

Trends 

Public  Safety  and  Law  Enforcement 

Evaluation  of  the  Comprehensive 

Community-Wide  Approach  to  Gang 

Prevention.  Intervention,  and 

Suppression  Program 
Evaluation  of  the  Comprehensive  Gang 

Model:  An  Enhanced  School 

Approach 
Gang-Free  Schools  and  Commiuiities 

Initiative 
Gang  Prevention  Through  Targeted 

Outreach  (Boys  &  Girls  Clubs) 
Law  Enforcement  Training  and  . 

Technical  Assistance  Program 
National  Youth  Gang  Center 
Technical  Assistance  to  the  Gang-Free 

Schools  and  Communities  Initiative 

Delinquency  Prevention  and 
Intervention 

Assessing  Alcohol,  Drug,  and  Mental 

Disorders  Among  Juvenile  Detainees 
Comprehensive  Children  and  Families 

Mental  Health  Training  and  Technical 

Assistance 
Evaluation  of  the  Truancy  Reduction 

Demonstration  Program 
Integrated  Information  Sharing  To 

Prevent  Juvenile  Delinquency:  A 

Training  and  Technical  Assistance 

Approach 
Intergenerational  Transmission  of 

Antisocial  Behavior 
Juvenile  Defender  Training,  Technical 

Assistance,  and  Resource  Center 
Multisite,  Multimodal  Treatment  Study 

of  Children  With  Attention  Deficit/ 

Hyperactivity  Disorder 
National  Youth  Court  Center 
Pathways  to  Desistance:  A  Prospective 

Study  of  Serious  Adolescent 

Offenders 
Technical  Assistance  for  the  Title  V 

Commimity  Prevention  Programs 
Truancy  Reduction  Demonstration 

Program 

Strengthening  the  Juvenile  Justice 
System 

Accoimtability-Based  Training  for  Staff 
in  Juvenile  Confinement  Facilities 

Balanced  and  Restorative  Justice 

Census  of  Juveniles  in  Residential 
Placement 

Center  for  Students  With  Disabilities  in 
the  Juvenile  Justice  System 

Improving  Juvenile  Sanctioning:  An 
Intensive  Training  and  Technical 
Assistance  Delivery  Program 
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Intensive  Community-Based  Juvenile 

Aftercare  Dissemination  and 

Technical  Assistance  Program 
James  E.  Gould  Memorial  Program  for 

Training  and  Technical  Assistance  for 

Juvenile  Corrections  and  Detention 
Juvenile  Justice  Prosecution  Unit 
Juvenile  Residential  Facility  Census 
Longitudinal  Study  To  Examine  the 

Development  of  Conduct  Disorder  in 

Girls 

Meta-Analysis  Project 
National  Census  and  Survey  of  Juvenile 

Probation 
National  Evaluation  of  the  Performance- 
based  Standards  Project 
National  Juvenile  Justice  Data  Analysis 

Project 
National  Juvenile  Justice  Program 

Directory 
National  Juvenile  Sex  Offenders 

Training  Project 
National  Longitudinal  Siu-vey  of  Youth 
National  Training  and  Technical 

Assistance  for  Effective  Juvenile 

Detention  and  Corrections  Practices 
Performance-based  Standards  Project 
Survey  of  Youth  in  Residential 

Placement 
Systems  Improvement  Training  and 

Technical  Assistance 
Training  Programs  for  Juvenile  Justice 

Professionals  in  Corrections  and 

Detention 
Training  and  Technical  Assistance  for 

National  Innovations  To  Reduce 

Disproportionate  Minority 

Confinement 
Tribal  Youth  Training  and  Technical 

Assistance  Program 

Child  Abuse  and  Neglect  and 
pependency  Courts 

Evaluation  of  the  Parents  Anonymous' 

Program 
National  Evaluation  of  the  Safe  Kids/ 

Safe  Streets  Program 
Research  on  Child  Neglect 
Safe  Kids/Safe  Streets:  Conununity 

Approaches  to  Reducing  Abuse  and 

Neglect  and  Preventing  Delinquency 

>verarching 

American  Statistical  Association  Crime 
md  Justice  Committee 

In  2001,  OJJDP,  through  an  intra- 
igency  agreement  with  the  Bureau  of 
ustice  Statistics  (BJS),  began  funding 
the  American  Statistical  Association 
(ASA)  Conunittee  on  Crime  and  Justice 
Statistics  to  support  the  committee's 
work  and  to  sponsor  a  methodology  and 
statistics  grant  program.  ASA-sponsored 
grants  and  activities  seek  to  improve  the 
quality  and  utility  of  juvenile-related 
Federal  Bureau  of  Investigation  (FBI) 
data,  in  particular  county-level  arrest 
and  homicide  data.  A  specific  research 


agenda  for  these  funds  will  be 
developed  jointly  by  OJJDP,  BJS.  the 
FBI,  and  the  ASA  Law  and  Justice 
Statistics  Committee.  This  joint  OJJDP 
and  BJS  activity  should  improve  the 
processing  of  these  files  and  make  the 
two  offices'  public  presentation  of  the 
final  data  more  consistent.  Fimds  in  FY 
2002  will  support  the  further 
development  of  the  research  agenda  and 
the  continued  improvement  of  the 
juvenile  justice  data. 

This  project  will  be  implemented  by 
the  cmrent  grantee,  the  American 
Statistical  Association.  No  additional 
applications  will  be  soUcited  in  FY 
2002. 

Coalition  for  Juvenile  Justice 

This  project  supports  the  Coalition  for 
Juvenile  Justice,  an  organization 
composed  of  member  representatives  of 
State  Advisory  Groups  appointed  by 
State  Governors  under  section  223(a)(3) 
of  the  JJDP  Act.  Pursuant  to  statutory 
requirements,  the  Coalition  will  conduct 
an  annual  conference  of  member 
representatives;  disseminate 
information  on  data,  standards, 
advanced  techniques,  and  program 
models  developed  and  funded  by  OJJDP; 
and  review  Federed  policies  regarding 
juvenile  justice  and  delinquency 
prevention.  The  Coalition  also  advises 
the  OJJDP  Administrator  with  respect  to 
the  work  of  OJJDP  and  advises  the 
President  and  Congress  with  regard  to 
State  perspectives  on  the  operation  of 
OJJDP  and  on  Federal  legislation 
pertaining  to  juvenile  justice  and 
delinquency  prevention. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Coalition  for 
Juvenile  Justice.  No  additional 
applications  wiU  be  solicited  in  FY 
2002. 

Insular  Area  Support 

The  purpose  of  this  statutorily 
required  program  is  to  provide  support 
to  the  U.S.  Virgin  Islands.. Guam. 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Fimds  are  available  to  address 
the  special  needs  and  problems  of 
juvenile  delinquency  in  these  insular 
areas,  as  specified  by  section  261(e)  of 
the  JJDP  Act  of  1974,  as  amended,  42 
U.S.C.  5665(e). 

Juvenile  Justice  Clearinghouse 

A  component  of  the  National  Criminal 
Justice  Reference  Service  (NCJRS),  the 
Juvenile  Justice  Clearinghouse  (JJC) 
collects,  synthesizes,  and  disseminates 
information  on  all  aspects  of  juvenile 
justice.  OJJDP  established  the 
Clearinghouse  in  1979  to  serve  the 
information  needs  of  the  juvenile  justice 


community,  policymakers,  the  media, 
and  the  public.  JJC  offers  toll-free 
telephone  access  to  information; 
prepares  specialized  responses  to 
information  requests;  produces, 
warehouses,  and  distributes  OJJDP 
publications;  exhibits  at  national 
conferences;  maintains  a  comprehensive 
juvenile  justice  library  and  database; 
and  operates  several  electronic 
information  resources,  including 
OJJDP's  Web  site.  NCJRS  is 
administered  by  the  National  Institute  of 
Justice  (NIJ)  under  a  competitively 
awarded  contract  to  Aspen  Systems 
Corporation.  FY  2002  is  the  fourth  year 
of  a  4-year  project  period. 

This  project  will  be  implemented  by 
the  ourent  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Juvenile  Justice  Telecommunications 
Assistance  Project 

The  Juvenile  Justice 
Telecommunications  Assistance  Project 
(JJTAP)  has  been  funded  by  OJJDP  since 
1995.  The  grantee.  Eastern  Kentucky 
University  (EKU),  provides  OJJDP  with 
the  technical  expertise  and  necessary 
equipment  to  conduct  national  satellite 
videoconferences  and  technical 
assistance  for  training  and  information 
dissemination  purposes.  Through  the 
use  of  live  videoconferences  and 
hitemet  technology.  OJJDP  has  reached 
thousands  of  juvenile  justice 
professionals  simultaneously  to  inform 
the  field  of  the  latest  developments  in 
research,  best  practices,  and  promising 
programs  in  an  expeditious  and 
relatively  inexpensive  manner.  These 
videoconferences  are  designed  to 
address  specific  issues  and  allow 
interaction  between  experts  and  the 
viewing  audience  during  call-in 
segments. 

In  addition  to  satellite  technology, 
this  project  has  used  the  Internet  since 
1999  to  reach  an  even  greater  audience. 
Five  of  the  videoconferences  have  been 
Webcast  live  on  the  Internet,  and  all 
past  videoconferences  are  available  for 
viewing,  in  their  entirety,  on  the 
project's  Web  site  archive.  Written 
materials  accompanying  each  broadcast 
are  sent  to  each  downlink  site  and  are 
available  to  anyone  to  download  from 
the  Internet.  Videotapes  and  associated 
written  materials  for  all  past 
videoconferences  are  available  for 
purchase  through  the  Juvenile  Justice 
Clearinghouse.  JJTAP  has  provided 
technical  assistance  on  satellite 
videoconferencing  to  a  large  number  of 
organizations  and  has  published  the 
Satellite  Teleconferencing  Resource 
Manual,  a  resource  document  for 
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agencies  interested  in  delivering 
training  via  satellite. 

In  FY  2002.  all  videoconferences  will 
be  available  via  satellite  and  the 
Internet.  Four  new  videoconferences 
will  be  developed  andrmarketed  through 
the  National  Criminal  Justice  Reference 
Service.  EKU  also  will  continue 
providing  limited  technical  assistance 
in  the  use  of  telecommunications 
technology  to  other  juvenile  justice 
agencies. 

This  project  will  be  implemented  by 
the  current  grantee,  Eastern  Kentucky 
University.  No  additional  applications 
will  be  solicited  in  FY  2002. 

National  Performance  Reporting  Systeni 
for  Formula  Grants  Program 

The  National  Performance  Reporting 
System  will  allow  OJJDP  to  continue 
assisting  States  in  reporting  program 
information  as  required  for  participation 
in  the  Title  11,  Part  B  State  Formula 
Grants  Program.  Under  this  project, 
States  gain  the  capacity  to  efficiently 
submit  program  information  to  OJJDP. 
In  this  second  year  of  the  cooperative 
agreement,  a  new  data  collection  tool 
will  be  piloted  and  subsequently 
refined.  The  data  obtained  using  this 
new  collection  tool  will  provide  a 
comprehensive  picture  of  the 
implementation  of  the  Formula  Grants 
Prqznun  in  the  States. 

Tnis  project  will  be  implemented  by 
the  current  grantee,  the  Justice  Research 
and  Statistics  Association.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Resource  Center  for  Safe 
Schools 

OJJDP  established  the  National 
Resource  Center  for  Safe  Schools 
(NRCSS)  in  1998  by  funding,  along  with 
the  U.S.  Department  of  Education's  Safe 
and  Drug-Free  Schools  Program,  the 
Northwest  Regional  Educational 
Laboratory  (NWREL)  to  provide 
intensive  training,  technical  assistance, 
and  data  collection  to  strengthen 
statewide  and  local  safe  school 
initiatives.  The  mission  of  NRCSS  is  to 
implement  a  training  and  technical 
assistance  program  that  helps  schools 
and  communities  create  and  maintain 
safe  learning  environments  that  are  free 
of  crime  and  violence.  NRCSS's 
approach  assiunes  that  the  development 
of  a  safe  school  environment  cannot  be 
isolated  from  an  overall  school 
improvement  plan  that  includes 
community  services  agencies.  This 
approach  provides  safe  schools 
programs  with  a  solid  foundation  that 
embraces  diversity,  builds  resiliency, 
and  provides  educational  programming 
such  as  anger  management,  peer 


mediation,  and  conflict  resolution. 
(However,  such  programming  is  not 
appropriate  in  cases  involving  dating 
violence  or  sexual  harassment.) 

NRCSS's  accomplishments  to  date 
include  developing  a  database  and 
services  to  support  crisis  response 
referrals;  holding  3  advisory  committee 
meetings;  publishing  8  newsletters,  12 
fact  sheets,  and  1  case  study; 
establishing  a  training  and  technical 
assistance  calendar,  a  pool  of  providers, 
and  a  toll-free  phone  nimiber;  and 
developing  a  training  ciuriculimi 
protocol  and  a  ciuriculum  manual  for 
the  project. 

In  FY  2002,  NRCSS  will,  identify  and 
focus  on  the  10  areas  of  concern  that  are 
most  important  to  creating  safer  schools. 
NRCSS  will  take  a  consolidated 
approach  to  these  10  areas  of  concern 
and  will  support  schools  in  their  efforts 
to  implement  other  effective  OJJDP 
initiatives  such  as  mentoring,  youth 
courts,  bullying,  and  conflict  resolution. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Northwest 
Regional  Educational  Laboratory.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Training  and  Technical 
Assistance  Center 

The  National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center  (NTT AC) 
was  established  in  FY  1995  under  a 
competitive  3-year  project  period  award. 
In  FY  2000,  a  competitive  1-year 
contract  was  awarded  to  Caliber 
Associates  to  continue  implementation 
of  the  Center;  a  second  contract  was 
awarded  to  Caliber  through  a 
competitive  process  in  FY  2001. 
Renewal  of  this  contract  for  project 
implementation  is  anticipated  annually 
over  a  3-year  period,  based  on 
availability  of  funds  and  satisfactory 
performance. 

NTTAC  serves  as  a  national  training 
and  technical  assistance  repository, 
inventorying  and  coordinating  the 
integrated  delivery  of  juvenile  justice 
training  and  technical  assistance 
resources  and  establishing  a  database  of 
these  resources.  Past  NTTAC  activities 
included  convening  the  first  in  a  series 
of  annual  OJJDP  training  and  technical 
assistance  grantee-contractor  meetings, 
finalizing  the  jurisdictional  team 
training  and  technical  assistance 
packages  on  critical  needs  in  the 
juvenile  justice  system,  developing  a 
bimonthly  newsletter  (NTTAC  News), 
and  responding  to  training  and 
technical  assistance  requests  from  the 
field. 

NTTAC  also  brokered  more  than  500 
training  and  technical  assistance 


requests  in  FY  2001  and  revamped  its 
marketing  and  outreach  strategy  to 
include  a  redesign  of  its  marketing 
materials,  indicating  "a  family-of- 
products"  look.  NTTAC  expanded  and 
enhanced  its  Web  site,  increasing  its 
usership  by  approximately  40  percent. 
In  addition,  NTTAC  developed  the 
OJJDP  Core  Performance  Standards, 
which  serve  as  minimum  expectations 
for  training  and  technical  assistance 
providers  in  the  planning,  delivery,  and 
evaluation  of  their  services. 

During  FY  2002,  NTTAC  will 
disseminate  the  Core  Performance 
Standards  and  a  toolkit  series  of  fact 
sheets  and  bulletins  to  facilitate  the 
implementation  of  the  Standards. 
NTTAC  will  continue  to  develop  an 
Information  Resource  Management 
System  (IRMS).  NTTAC  will  complete 
development  of  its  training  and 
technical  assistance  product  and 
ciuriculum  review  process  and  will 
endeavor  to  complete  the  Office  of 
Management  and  Budget  clearance 
process  for  its  User  Feedback  Form.  The 
Center  will  also  provide  assistance  to 
State  juvenile  corrections  training 
academies  in  facilitating  the  reoccurring 
revisions  and  updates  of  basic  job 
descriptions  and  will  serve  as  a 
repository  of  training  materials 
developed  by  juvenile  corrections 
training  academies. 

This  project  will  be  implemented  by 
the  current  grantee,  Caliber  Associates. 
No  additional  applications  will  be 
solicited  in  FY  2002. 

OffDP  Management  Evaluation  Contract 

This  contract  was  competitively 
awarded  in  FY  1999  to  Caliber 
Associates  for  a  period  of  4  years  to 
provide  OJJDP  with  an  expert  resource 
to  perform  independent  program 
evaluations  and  assist  in  implementing 
evaluation  activities.  The  contractor 
provides  assistance  to  OJJDP  staff  in 
determining  the  evaluation  needs  of 
programs  and  develops  evaluation 
designs  that  OJJDP  can  use  in  defining 
the  requirements  for  a  grant  or  contract 
to  implement  the  evaluation.  Caliber  is 
currently  conducting  two  full-scale 
program  evaluations  for  OJJDP.  One  is  a 
national  evaluation  to  examine  the 
viability  and  effectiveness  of  Title  V 
Community  Prevention  Grants  for  Local 
Delinquency  Prevention  Programs.  The 
contractor  also  is  completing  a  process 
evaluation  of  the  implementation  of 
OJJDP's  Comprehensive  Strategy  for 
Serious,  Violent,  and  Chronic  Juvenile 
Offenders.  The  contractor  also  may 
provide  training  to  OJJDP  program 
managers  and  other  staff  on  evaluation- 
related  topics. 
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This  contract  will  be  implemented  by 
the  current  contractor,  Caliber 
Associates.  No  additional  applications 
will  be  solicited  in  FY  2002. 

OJJDP  Technical  Assistance  Support 
Contract— Juvenile  Justice  Resource 
Center 

The  Juvenile  Justice  Resource  Center 
(JJRC)  provides  technical  assistance  and 
support  to  OJJDP,  its  grantees,  and  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  in 
the  areas  of  program  development, 
evaluation,  training,  and  research.  With 
assistance  from  expert  consultants,  JJRC 
coordinates  product  reviews,  conducts 
research  and  prepares  reports  on  current 
juvenile  justice  issues,  plans  meetings 
ind  conferences,  and  provides 
tdministrative  support  to  various 
'ederal  councils  and  boards.  FY  2002  is 

e  foiulh  year  of  a  4-year  project 
leriod. 

This  project  will  be  implemented  by 
he  ciurent  contractor.  Aspen  Systems 
corporation.  No  additional  applications 
will  be  solicited  in  FY  2002.  Since  this 
is  the  final  year  of  funding,  a  new 
solicitation  will  be  issued  and  a  contract 
iwarded  through  a  competitive  contract 
action  so  there  will  not  be  a  break  in 
services. 

Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency 

Since  1986,  this  longitudinal  study 
has  addressed  a  variety  of  issues  related 
to  juvenile  violence  and  delinquency 
and  has  produced  a  massive  amount  of 
information  on  the  causes  and  correlates 
of  delinquent  behavior.  Three  project 
sites  participate:  The  Institute  of 
Behavioral  Science,  University  of 
Colorado  at  Boulder;  the  Western 
Psychiatric  Institute  and  Clinic, 
University  of  Pittsburgh;  and  Hindelang 
Criminal  Justice  Research  Center, 
University  at  Albany,  State  University  of 
New  York.  These  projects  are  designed 
to  improve  the  understanding  of  serious 
juvenile  delinquency,  violence,  and 
drug  use  by  examining  how  youth 
develop  within  the  context  of  family, 
school,  peers,  and  commimity.  The 
three  sites  engage  in  both  collaborative 
and  site-specific  research.  The  three 
research  teams  worked  together  to 
ensure  that  certain  core  measures  were 
identical  across  the  sites.  This  approach 
strengthens  the  findings  from  these 
projects  by  allowing  for  replications  of 
findings  in  individual  sites  and  enabling 
cross-site  analyses. 

In  the  upcoming  year,  the  Causes  and 
Correlates  projects  will  continue 
collaborative  and  site-specific  analyses 
of  the  data.  Futiue  reports  will  address 
such  topics  as  mental  health  problems 


and  interventions,  gangs,  and  the 
transition  from  school  to  work.  In 
addition,  researchers  at  the  three  sites 
will  provide  greater  access  to  the  study 
data.  Confidentiality  concerns  prohibit 
the  release  of  the  data  sets  to  the  general 
pubhc.  However,  OJJDP  and  the 
researchers  have  been  exploring 
alternative  methods  of  making  the  data 
more  accessible  to  other  researchers,  the 
most  promising  being  a  remote  access 
system.  Plans  for  the  next  year  include 
developing  and  testing  a  remote  access 
system  at  one  of  the  sites. 

This  program  will  be  implemented  by 
the  ciurent  grantees.  The  Institute  of 
Behavioral  Science,  University  of 
Colorado  at  Boulder;  The  Western 
Psychiatric  Institute  and  Clinic, 
University  of  Pittsburgh;  and  Hindelang 
Criminal  Justice  Research  Center, 
University  at  Albany,  State  University  of 
New  York.  No  additional  applications 
wiU  be  solicited  in  FY  2002. 

Technical  Assistance  for  State 
Legislatures 

The  Technical  Assistance  for  State 
Legislatures  project  was  established  in 
FY  1995,  when  OJJDP  awarded  funds  to 
the  National  Conference  of  State 
Legislators  (NCSL)  to  provide  juvenile 
justice  information  on  recent  research, 
legislation,  reform  options,  and 
innovative  program  models  and  to 
provide  customized  technical  assistance 
for  State  legislatures.  NCSL  also  aids 
State  legislators  in  the  improvement  of 
State  juvenile  justice  systems  by 
exploring  causes  and  crafting 
comprehensive  responses  to  youth 
crime  and  violence.  The  NCSL  project 
provides  State  legislatures  with 
extensive  consultation  and  technical 
assistance  on  key  juvenile  justice  reform 
issues. 

The  project's  accomplishments  since 
FY  1995  include  provision  of  onsite 
assistance  by  NCSL  on  25  occasions  to 
14  State  legislatures,  with  4  occurring  in 
FY  2001.  Technical  assistance  is  being 
planned  in  Louisiana  and  is  ongoing  in 
Vermont  and  Wyoming.  The  project  has 
produced  a  38-minute  audiotape  based 
on  Comprehensive  Juvenile  Justice:  A 
Legislator's  Guide  and  distributed  600 
copies  of  the  tape  to  new  lawmakers.  " 
Eleven  lawmakers  from  five  States 
(Hawaii,  Kansas,  Michigan,  Mississippi, 
and  Texas)  participated  in  two  juvenile 
justice  study  tours  to  learn  how 
communities  planned  and  implemented 
OJJDP's  Comprehensive  Strategy  for 
Serious,  Violent,  and  Chronic  Juvenile 
Offenders. 

During  FY  2001,  NCSL  information 
services  responded  to  1,500  information 
requests.  The  grant  has  improved 
capacity  for  delivery  of  information 


services  to  State  legislatures.  The  project 
also  supports  increased  communication 
between  State  legislators  and  other  State 
and  local  leaders  who  make  decisions 
about  juvenile  justice  issues. 

In  FY  2002,  the  Technical  Assistance 
for  State  Legislatures  project  will 
continue  to  provide  technical  assistance 
to  State  legislatures;  hold  an  invitational 
"Leadership  Forum"  on  comprehensive 
juvenile  justice  in  January  2002;  and 
develop,  prepare,  and  distribute 
publications  to  highlight  current  trends, 
juvenile  justice  approaches,  and  issues 
in  the  States.  Two  topics  will  be 
researched,  prepared,  and  distributed  as 
part  of  the  NCSL  LegisBriefs  (fact 
sheets)  series.  Research/information 
clearinghouse  activities  will  continue  to 
inform  State  legislatures  on  juvenile 
justice  issues,  enactments,  and  research. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Conference  of  State  Legislators.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Understanding  and  Monitoring  the 
"Whys"  Behind  Juvenile  Crime  Trends 

The  purpose  of  this  research  project  is 
to  identify  and  understand  the  principal 
reasons  behind  the  trends  in  juvenile 
crime  and  violence.  As  national  rates  of 
youth  violence  have  dropped 
substantially  in  recent  years,  a  number 
of  theories  have  been  advanced  to 
explain  this  trend.  However,  the  lack  of 
empirical  evidence  to  fully  support 
various  theories  enables  proponents  of 
vastly  different  policy  orientations  to 
claim  victory  for  the  recent  declines  and 
continue  to  assert  their  policy 
objectives.  Not  all  localities  experienced 
the  same  trends  in  juvenile  violent 
crime  during  either  the  increases  in  the 
late  1980s  or  the  subsequent  declines 
that  began  in  the  early  1990s,  and  there 
is  considerable  variation  in  local 
juvenile  crime  rates  across  the  country. 
In  FY  2001,  under  a  competitive  award, 
the  University  of  Pennsylvania's  Jerry 
Lee  Center  on  Criminology  began  a  5- 
year  study  to  address  these  issues.  The 
Center  recruited  six  "developmental 
sites"  and  produced  a  report  addressing 
the  trends,  theories  discarded  and 
remaining,  feasibility  of  testing  these 
theories,  and  limitations  of  various 
designs.  In  FY  2002,  the  University  of 
Pennsylvania  will  begin  testing  these 
theories  and  will  issue  additional 
reports  on  the  onsite  testing  process, 
experience,  and  feasibility. 

This  program  will  be  implemented  by 
the  current  grantee,  the  University  of 
Pennsylvania.  No  additional 
applications  will  be  solicited  in  FY 
2002. 
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PublicSafety  and  Law  Enforcement 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention,  intervention,  and 
Suppression  Program 

OJJDP  will  continue  funding  this 
evaluation  in  FY  2002.  Under  a 
competitive  cooperative  agreement 
awarded  in  FY  1995,  the  evaluation 
grantee  helped  the  five  program  sites 
(Bloomington.  IL;  Mesa,  AZ;  Riverside, 
CA;  San  Antonio,  TX;  and  Tucson,  AZ) 
establish  realistic  and  measurable 
objectives,  document  program 
implementation,  and  measure  the 
impact  of  this  comprehensive  approach. 
The  grantee  has  trained  the  local  site 
interviewers  and  also  provided  interim 
feedback  to  the  program  implementors. 
The  grantee  will  continue  to  analyze 
data  required  to  evaluate  the  program, 
monitor  and  oVersee  the  quality  control 
of  data,  and  prepare  final  reports  for  the 
full  evaluation. 

This  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Chicago,  School  of  Social  Service 
Administration.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Evaluation  of  the  Comprehensive  Gang 
Model:  An  Enhanced  School  Approach 

This  initiative  is  a  continuation  of 
ongoing  efforts  to  test  OJJDP's 
Comprehensive  Gang  Model.  In  FY 
2000.  four  sites  were  competitively 
selected  to  conduct  comprehensive 
assessments  of  their  local  gang  problem 
and  develop  programs  to  implement  the 
Comprehensive  Gang  Model.  I*rogram 
designs  will  be  communitywide  but  will 
emphasize  school-based  responses.  The 
four  sites  are  Dade  County,  FL;  East 
Cleveland,  OH;  Houston,  TX:  and 
Pittsburgh,  PA.  The  evaluation  grantee. 
COSMOS  Corporation,  is  conducting 
case  studies  to  document  and  analyze 
the  four  sites'  1-year  community 
assessment  and  program  planning 
efforts.  COSMOS  is  also  developing  an 
outcome  evaluation  design  for  the  sites 
that  will  be  funded  to  implement  the 
model. 

This  program  will  be  implemented  by 
the  current  grantee,  COSMOS 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Gang-Free  Schools  and  Communities 
Initiative 

In  FY  2000.  OJJDP  launched  a 
multisite  effort  to  continue  to 
demonstrate,  test,  and  replicate  the 
implementation  of  the  OJJDP 
Comprehensive  Gang  Model  in  as  many 
as  16  sites  aroimd  the  coimtry.  In 
response  to  a  competitive  solicitation. 


10  new  sites  were  selected  to  participate 
in  this  initiative,  which  consists  of  the 
2  separate  programs  described  below. 

The  Comprehensive  Gang  Model:  An 
Enhanced  School/Commimity  Approach 
to  Reducing  Youth  Gang  Crime  is  a 
program  designed  to  demonstrate  and 
test  the  Model's  ability  to  assist 
commimities  in  addressing  youth  gang 
problems  in  both  the  school  setting  and 
in  the  commimity,  through  a  tightly 
coordinated  approach,  including 
antiviolence  efforts.  The  four 
participating  conununities  are  East 
Cleveland.  OH;  Houston,  TX:  Pittsburgh, 
PA:  and  Miami-Dade,  FL.  In  FY  2001, 
these  sites  received  initial  training  in 
conducting  an  assessment  of  the  youth 
gang  problem  and  began  collecting  data. 
In  FY  2002,  these  sites  will  be  eligible 
for  funding  to  begin  implementing  the 
OJJDP  Comprehensive  Gang  Model  to 
address  the  problems  identified.  The 
COSMOS  Corporation  is  conducting  an 
independent  evaluation  of  this  effort. 

The  Gang-Free  Communities  program 
is  designed  to  offer  "seed"  support  to 
communities  selected  to  replicate  the 
OJJDP  Comprehensive  Gang  Model.  The 
communities  selected  to  participate  are 
Broward  Coimty.  FL:  East  Los  Angeles, 
CA;  Jefferson  Coxmty,  KY;  Lakewood. 
WA;  San  Francisco.  CA;  and 
Washington.  DC.  The  goal  of  this 
program  is  to  reduce  youth  gang 
violence  in  the  community.  In  FY  2001. 
these  sites  also  received  initial  training 
in  conducting  an  assessment  of  the 
youth  gang  problem  and  began 
collecting  the  necessary  data.  In  FY 
2002.  these  sites  will  be  eligible  for 
funding  to  begin  implementing  the 
OJJDP  Comprehensive  Gang  Model  to 
address  the  problems  identified. 

The  National  Youth  Gang  Center  is 
providing  training  and  technical 
assistance  for  commimities  participating 
in  both  programs. 

These  two  programs  will  be 
implemented  by  the  ciurent  grantees: 
East  Cleveland.  Houston.  Miami-Dade, 
and  Pittsburgh  for  the  comprehensive 
Gang  Model:  An  Enhanced  School/ 
Community  Approach  to  Reducing 
Youth  Gang  Crime  and  Broward  County. 
FL;  East  Los  Angeles,  CA;  Jefferson 
Coimty.  KY;  the  City  of  Lakewood.  WA; 
San  Francisco.  CA;  and  Washington. 
DC.  for  the  Gang-Free  Communities 
program.  No  new  applications  will  be 
solicited  in  FY  2002  for  these  programs. 

Gang  Prevention  Through  Targeted 
Outreach  (Boys  &■  Girls  Clubs) 

The  purpose  of  this  program  is  to 
enable  local  Boys  &  Girls  Clubs  to 
prevent  youth  from  entering  gangs, 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement,  and 


divert  youth  from  gang  activities  into 
more  constructive  programs.  The  Boys  & 
Girls  Clubs  of  America  provides  training 
and  technical  assistance  to  local  gemg 
prevention  and  intervention  sites, 
including  some  at  OJJDP's  gang  program 
demonstration  sites,  and  to  other  clubs, 
and  organizations  through  regional 
trainings  and  national  conferences.  In 
FY  2000,  the  Boys  &  Girls  Clubs  added 
new  gang  prevention  sites,  gang 
intervention  sites,  and  "Targeted 
Reintegration"  sites  where  clubs  work  to 
provide  services  to  youth  returning  to 
the  community  from  juvenile 
correctional  facilities  to  prevent  them 
from  returning  to  gangs  and  violence.  A 
national  evaluation  of  the  Gang 
Prevention  Through  Targeted  Outreach 
Program  was  completed  in  FY  2001.  The 
evaluation,  conducted  by  Public/Private 
Ventures,  Inc.,  concluded  in  part  that 
"participants  demonstrated  positive 
change"  and  that  "the  clubs  were 
successful  in  reaching  an  underserved, 
high-risk  population  through  direct 
outreach  and  referral-network-building 
activities."  In  FY  2002,  the  Boys  &  Girls 
Clubs  of  America  will  identify  and 
support  up  to  30  new  gang  prevention 
sites.  Evaluation  of  the  Targeted 
Reintegration  program  component  may 
also  begin  in  FY  2002.  In  addition,  the 
Boys  &  Gfrls  Clubs  will  jointly  sponsor 
OJJDP's  National  Youth  Gang 
Symposium  in  June  2002,  in  partnership 
with  the  National  Youth  Gang  Center. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Boys  &  Girls 
Clubs  of  America.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Law  Enforcement  Training  and 
Technical  Assistance  Program 

The  Law  Enforcement  Training  and 
Technical  Assistance  Program  was 
initially  funded  through  a  competitive 
award  in  1999  to  the  International 
Association  of  Chiefs  of  Police  (lACP) 
for  a  3-year  project  period.  The  purpose 
of  the  program  is  to  increase  the 
capacity  of  law  enforcement  and  allied 
professions  to  address  juvenile  crime, 
delinquency,  and  victimization  through 
multiagency  system  responses  to  school 
violence:  juvenile  gang,  gun,  and  drug 
activity;  and  serious,  violent,  and 
chronic  juvenile  crime.  Training 
workshops  and  technical  assistance 
strengthen  existing  multiagency 
collaboration  and  facilitate  creation  of 
new  partnerships. 

In  FY  2001,  program  activities 
included  19  workshops  for  more  than 
1,000  participants  from  600 
jurisdictions  in  12  States.  In  addition,  a 
marketing  database  was  developed  that 
allows  the  program  to  promote  each 
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individual  product  by  State,  via  fax, 
directly  to  police,  sheriffs,  school 
administrators,  school  resource  officers, 
juvenile  probation  and  corrections 
agencies,  juvenile  mental  health  service 
officials,  and  other  juvenile  justice 
stakeholders.  An  OJJDP/IACP  Training 
and  Technical  Assistance  Web  page  was 
created  for  the  lACP  Web  site.  "The  page 
includes  the  training  schedule  and 
registration  forms  for  specific  training 
sessions  and  onsite  technical  assistance. 

In  FY  2002,  the  following  deliverables 
will  be  provided  under  this  program:  18 
workshops.  12  onsite  technical 
assistance  projects,  and  8  Chief 
Executive  Officer  Exchange  Forums. 
Additionally.  1,500  CD-ROMs  with 
relevant  OJJDP  literature  and  reference 
materials  will  be  created  and 
disseminated  among  training  attendees; 
a  Fact  Sheet  for  OJJDP  distribution  and 
an  article  for  a  professional  periodical 
will  be  written. 

The  program  will  be  implemented  by 
the  current  grantee,  the  International 
Association  of  Chiefs  of  Police.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Youth  Gang  Center 

The  proliferation  of  gang  problems 
over  the  past  two  decades  led  OJJDP  to 
develop  a  comprehensive,  coordinated 
response  that  involved  five  program 
components,  one  of  which  was 
implementation  and  operation  of  the 
National  Youth  Gang  Center  (NYGC). 
Competitively  funded  in  1994  to  expand 
and  maintain  the  body  of  critical 
knowledge  about  youth  gangs  and 
effective  responses  to  them,  NYGC 
provides  support  services  to  the 
National  Youth  Gang  Consortium, 
composed  of  Federal  agencies  with 
responsibilities  in  this  area.  NYGC  also 
provides  technical  assistance  for 
OJJDP's  Gang-Free  Commimities 
Program,  Gang-Free  Schools  Program, 
and  Rural  Gang  Initiative.  In  FY  2001. 
NYGC  (1)  conducted  indepth  analyses 
of  the  National  Youth  Gang  Survey 
results,  which  track  changes  in  gang 
membership  and  activity;  (2)  developed 
and  administered  a  survey  of  youth 
gangs  in  American  Indian  communities; 
(3)  produced  timely  information  on  the 
nature  emd  scope  of  the  youth  gang 
problem;  (4)  continued  tracking  gang- 
related  legislation  at  both  the  State  and 
Federal  levels;  and  (5)  continued  to 
provide  training  and  technical 
assistance  for  OJJDP's  Gsmg-Free 
Communities  Program,  Gang-Free 
Schools  Program,  ,and  Rural  Gang 
Initiative. 

With  FY  2002  funds,  the  Center  will 
:ontinue  to  collect,  analyze,  and 
lisseminate  current  and  comprehensive 


national-level  gang-related  information. 
It  will  continue  to  assist  State  and  local 
jurisdictions  in  the  collection,  analysis, 
and  exchange  of  information  on  gang- 
related  demographics,  legislation, 
literature,  research,  and  promising 
program  strategies.  The  Center  will  also 
continue  to  provide  indepth  technical 
assistance  to  grantees  of  OJJDP  gang 
programs. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Institute  for 
Intergovernmental  Research.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Technical  Assistance  to  the  Gang-Free 
Schools  and  Communities  Initiative 

In  FY  2000,  OJJDP  launched  a 
multisite  replication  of  the  OJJDP 
Comprehensive  Gang  Model  and  a  four- 
site  demonstration  program  to 
implement  the  Model  and  further 
enhance  the  Model's  school  component. 
In  FY  2001,  the  National  Youth  Gang 
Center  (NYGC)  developed  a  manual  to 
assist  these  communities  in  conducting 
the  assessment,  developed  and  provided 
these  sites  with  tools  and  instruments 
for  data  collection,  developed  Web- 
based  technical  assistance  resources  for 
these  communities,  and  provided  initial 
gang  problem  assessment  training  to  10 
participating  sites  and  followup 
technical  assistance  and  training  to  5  of 
these  sites.  NYGC  also  developed  a  Web 
page  to  enable  unsuccessful  applicants 
to  access  technical  assistance  in 
conducting  an  assessment  of  the  OJJDP 
Model.  In  FY  2002,  OJJDP  will  fund 
NYGC  to  provide  training  and  technical 
assistance  during  the  implementation 
stages  of  this  initiative  in  selected 
communities  across  the  country.  The 
National  Youth  Gang  Center  is  currently 
providing  technical  assistance  on 
OJJDP's  Model  to  communities  involved 
in  OJJDP's  Rural  Gang  Initiative  and  to 
other  OJJDP  grantees. 

OJJDP  will  provide  a  supplemental 
award  to  the  National  Youth  Gang 
Center  to  provide  the  technical 
assistance.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Delinquency  Prevention  and 
Intervention 

Assessing  Alcohol.  Drug,  and  Mental 
Disorders  Among  Juvenile  Detainees 

This  project,  which  was  funded 
competitively  in  1999,  is  a  major 
longitudinal  study  assessing  alcohol, 
drug,  and  mental  disorders  among 
juveniles  in  the  Cook  County  Detention 
Center  in  Chicago,  IL.  The  project  has 
three  primary  goals:  (1)  To  determine 
how  alcohol,  drug,  and  mental  disorders 
develop  over  time  among  juvenile 


detainees:  (2)  to  investigate  whether 
juvenile  detainees  receive  needed 
psychiatric  services  after  their  cases 
reach  disposition  (whether  they  return 
to  the  community  or  are  incarcerated); 
and  (3)  to  study  the  development  and 
interrelationship  of  dangerous  and  risky 
behaviors  related  to  violence,  substance 
use.  and  HIV/ AIDS.  This  project  is 
unique  because  the  sample  is  so  large: 
it  includes  1,829  youth  from  Chicago 
who  were  arrested  and  originally 
interviewed  between  1995  and  1998. 
The  sample  is  stratified  by  gender,  race 
(African  American,  Hispanic,  non- 
Hispanic  white),  and  age.  Initial 
interviews  have  been  completed,  and 
extensive  archival  data  (e.g.,  arrest  and 
incarceration  history,  health  and  mental 
health  treatment)  have  been  collected  on 
each  subject.  The  investigators  have 
been  tracking  the  subjects,  and  they 
have  completed  several  sets  of  followup 
interviews.  A  significant  number  of 
subject  deaths,  virtually  all  of  them 
linked  to  violence  (e.g.,  gunshot 
wounds),  have  afready  occurred.  The 
large  sample  size  has  provided 
sufficient  statistical  power  to  study  the 
prevalence  of  co-occurring  disorders. 
Researchers  are  prepjiring  an  OJJDP 
Bulletin  that  compares  subjects'  self- 
reported  substance  use  with  the  results 
of  urine  screens  conducted  shortly  after 
arrest. 

This  project  will  be  implemented  by 
the  current  grantee,  Northwestern 
University.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Comprehensive  Children  and  Families 
Mental  Health  Training  and  Technical 
Assistance 

OJJDP  has  entered  into  an  interagency 
agreement  with  the  Center  for  Mental 
Health  Services  (CMHS)  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  to  support  the 
CMHS-funded  Comprehensive  Mental 
Health  sites.  CMHS  currently  funds  45 
sites,*  a  technical  assistance  provider, 
and  an  evaluation.  OJJDP  funds  are  used 
to  support  the  juvenile  justice  specialist 
member  of  the  technical  assistance 
team,  which  also  includes  child  welfare, 
mental  health,  education,  and  parent 
specialists.  This  team  oversees  technical 
assistance  to  the  sites  and  coordinates 
technical  assistance  to  meet  their  needs. 
The  juvenile  justice  specialist 
responsibilities  include  efforts  to  assist 
with  the  development  of  increased 
coordination  between  the  juvenile 
justice  and  mental  health  systems  in  the 
45  sites. 

This  initiative  will  be  implemented 
through  an  interagency  agreement  with 
CMHS.  No  additional  applications  will 
be  solicited  in  FY  2002. 
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Evaluation  of  the  Truancy  Reduction 
Demonstration  Progmm 

OJJDP  currently  funds  seven  sites  that 
are  implementing  truancy  reduction 
programs.  Grantees  include  Contra 
Costa,  CA;  Honolulu,  HI;  Houston.  TX; 
Jacksonville,  FL;  King  Coimty,  WA; 
Suffolk  County,  ^fY;  and  Tacoma,  WA. 
OJJDP  also  funds  the  Colorado 
Foundation  for  Families  and  Children 
(CFTC)  to  conduct  the  national 
evaluation  of  the  Truancy  Reduction 
Demonstration  Program.  As  part  of  the 
evaluation,  CFFC  is  working  with  the 
sites  to  (1)  determine  how  community 
collaboration  can  reduce  truancy  and 
lead  to  systemic  reform  and  (2)  assist 
OJJDP  in  developing  a  community 
collaborative  truancy  reduction  program 
model  and  identifying  the  essential 
elements  of  that  model.  To  that  end, 
CFFC  continues  to  assist  project  sites  to 
identify  and  doaunent  the  nature  of  the 
truancy  problem  in  their  commimities, 
enhance  effective  truancy  reduction 
planning  and  collaboration,  and 
incorporate  that  process  into  the 
implementation  of  the  Truancy 
Reduction  Demonstration  Program  at 
each  site.  In  addition,  CFFC  is  assisting 
sites  in  collecting  information  on  truant 
youth  and  documenting  services. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Colorado 
Foundation  for  Families  and  Children. 
No  additional  applications  will  be 
solicited  in  FY  2002. 

Integrated  Information  Sharing  To 
Prevent  Juvenile  Delinquency:  A 
Training  and  Technical  Assistance 
Approach 

The  Integrated  Information  Sharing 
To  Prevent  Juvenile  Delinquency:  A 
Training  and  Technical  Assistance 
Approach  project  was  established  in  FY 
2001  imder  a  competitive  2-year 
cooperative  agreement  between  OJJDP 
and  the  Center  for  Non-Profit 
Development/Center  for  Network 
Development  (CND).  The  project  is 
designed  to  laimch  OJJDP's  integrated 
information-sharing  (IIS)  effort.  CND 
works  to  increase  the  capacity  of  State 
and  local  coUaboratives  to  establish  and 
manage  effective  multidisciplinary, 
multiagency  information-sharing 
systems;  support  proactive  solutions  to 
juvenile  delinquency;  and  improve 
coordination,  decisionmaking,  and 
services  to  at-risk  youth  and  their 
families. 

Under  this  cooperative  agreement, 
CND  has  completed  several  key  tasks  to 
accomplish  the  project's  goals.  The 
results  of  a  national  training  needs 
assessment  survey  and  focus  group 
meeting  influenced  the  content  of 


instructional  materials  for  regional 
training  workshops  scheduled  for  FY 
2001  and  FY  2002.  Similarly,  a 
curriculum  design  team  has  outlined 
particular  training  modules  and  engaged 
practitioners  at  various  levels  of 
experience  with  IIS  systems  to  critique 
the  designs  and  discuss  the  challenges, 
barriers,  and  solutions  to  building 
effective  partnerships  and  planning  and 
implementing  IIS  systems. 

In  FY  2001,  CND  collected  lists  of 
collaborative  groups  interested  in 
enhancing  IIS  efforts  from  OJJDP 
program  managers  and  added  these  lists 
to  the  IIS  database.  The  national  training 
needs  assessment  was  developed  and 
mailed  to  953  youth-focused 
collaborative  practitioners  interested  in 
developing  and/or  enhancing  an  IIS 
system. 

In  FY  2002,  the  final  year  of  this  2- 
year  project,  CND  will  continue 
developing,  marketing,  and  piloting 
level  1  and  level  2  trainings,  providing 
foUowup  assistance,  and  evaluating  the 
application  of  knowledge  and  skills 
gained  in  the  trainings  to  improve  IIS's 
collaborative  performance. 

This  project  will  be  implemented  by 
the  cxuxent  grantee,  the  Center  for  Non- 
Profit  Development/Center  for  Network 
Development.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Intergenerational  Transmission  of 
Antisocial  Behavior 

The  piupose  of  the  Intergenerational 
Transmission  of  Antisocial  Behavior 
study  is  to  examine  the  development  of 
childhood  antisocial  behavior  in  a  three- 
generation  prospective  panel  study  by 
making  the  children  of  the  ciurent 
participants  in  the  OJJDP-sponsored 
Rochester  (NY)  Youth  Development 
Study  the  focal  subjects  of  a  new  long- 
term  study.  Forty  percent  of  the  original 
Rochester  participants  were  parents  by 
age  21.  The  Youth  Development  Study 
began  in  1986.  The  new  study  is  being 
funded  under  an  FY  1998  interagency 
agreement  with  the  National  Institute  of 
Mental  Health.  The  grantee  will 
combine  data  on  the  original  study's 
participants  and  their  parents  with  new 
data  on  the  children  of  the  original 
participants.  The  combined  data  will 
enable  researchers  to  examine  and  track 
the  development  of  delinquent  behavior 
across  three  generations  in  a  particularly 
high-risk  sample.  The  results  of  the 
study  should  provide  useful  findings 
that  will  have  policy  implications  for 
prevention  programs.  In  FY  2002,  the 
prmram  will  continue  data  collection. 

lAe  project  will  be  implemented  by 
the  ciurent  grantee,  the  University  at 
Albany,  State  University  of  New  York. 


No  additional  applications  will  be 
sohcited  in  FY  2002. 

Juvenile  Defender  Training,  Technical 
Assistance,  and  Resource  Center 

The  Juvenile  Defender  Training, 
Technical  Assistance,  and  Resource 
Center  (Juvenile  Defender  Center),  now 
in  its  third  year  of  funding  under  a  5- 
year  project  period  grant,  was 
competitively  awarded  to  the  American 
Bar  Association  (ABA)  in  FY  1999.  The 
Juvenile  Defender  Center  fills  a  major 
gap  in  resources  and  support  for 
juvenile  defenders  in  the  United  States 
by  providing  training  and  technical 
assistance  services.  Nationally  focused 
training  and  technical  assistance  for 
juvenile  defenders  did  not  exist  before 
OJJDP  funded  the  original  Due  Process 
Advocacy  project  from  1993  to  1999. 
Building  on  that  project,  the  Juvenile 
Defender  Center  project  is  designed  to 
facilitate  the  development  of  a 
permanent  training  and  technical 
assistance  capability  for  juvenile 
defenders.  Improving  the  capabilities 
and  skills  of  juvenile  defenders 
strengthens  the  juvenile  justice  system 
and  provides  greater  assurance  that 
juveniles  charged  with  delinquency  will 
receive  the  due  process  and  adequate 
representation  they  are  guaranteed 
under  the  U.S.  Constitution. 

The  ABA  has  competitively  selected . 
eight  regional  centers  to  provide 
training  and  technical  assistance  in  their 
regions.  Each  year,  the  ABA  organizes 
and  holds  a  National  Juvenile  Defender 
Simunit  that  brings  together  juvenile 
defenders  and  related  practitioners  to 
address  key  issues  in  juvenile  defense 
work.  The  ABA  operates  imder  a  imique 
incentive  funding  scheme  that  enables  it 
to  receive  additional  funds  over  a  base 
amount  if  it  raises  money  in  the  private 
sector  or  obtains  in-kind  services.  The 
ABA  has  been  very  successful  in  raising 
private  funds  and  obtaining  donated 
resoiut:es. 

This  project  will  be  implemented  by 
the  current  grantee,  the  American  Bar 
Association.  No  additional  applicatipns 
will  be  sohcited  in  FY  2002. 

Multisite,  Multimodal  Treatment  Study 
of  Children  With  Attention  Deficit/ 
Hyperactivity  Disorder 

In  1992,  the  U.S.  Department  of 
Health  and  Himian  Services'  National 
Institute  of  Mental  Health  (NIMH)  began 
a  study  of  the  long-term  efficacy  of 
stimulant  medication  and  intensive 
behavioral  and  educational  treatment 
for  children  with  attention  deficit/ 
hyperactivity  disorder  (ADHD). 
Although  ADHD  is  classified  as  a 
childhood  disorder,  up  to  70  percent  of 
affected  children  continue  to  experience 
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lymptoms  in  adolescence  and 
idulthood.  Researchers  at  six  primary 
study  sites  and  three  subcontractor  sites 
are  following  children  in  the  three 
treatment  groups  (medication 
management  only,  behavioral  treatment, 
and  a  combination  of  medication  and 
behavioral  treatment)  and  a  control 
groupjcommunity  care). 

OJJDP's  participation  in  the  study, 
which  began  in  FY  1998,  supports 
continued  investigation  into  the 
subjects'  aggressive  and  delinquent 
behavior  and  contact  with  the  legal 
system,  including  arrest,  detention,  and 
incarceration.  In  FY  2002,  OJJDP  will 
transfer  funds  to  NIMH  through  an 
interagency  agreement  that  will  support 
the  collection  of  data  related  to  subjects' 
delinquent  and  criminal  behavior  and 
contact  with  the  juvenile  justice  system. 

This  program  will  be  implemented 
through  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health. 
No  additional  applications  will  be 
solicited  in  FY  2002. 


if 


ational  Youth  Court  Center 

OJJDP  established  the  National  Youth 
Court  Center  (NYCC)  in  1999  to  provide 
intensive  training,  technical  assistance, 
data  collection,  and  considerable 
programmatic  resources  to  strengthen 
statewide  and  local  youth  court 
initiatives.  NYCC  supports  the 
establishment  of  youth  courts  consistent 
with  effective  design  elements  for  the 
purposes  of  preventing  delinquency  and 
holding  young  people  accoimtable  for 
their  delinquent  and  criminal  behavior 
within  the  context  of  constructive  peer 
group  community  sanctions.  Youth 
courts  are  programs  where  juvenile 
offenders  are  adjudicated  and  sentenced 
by  their  peers.  These  programs  are 
rapidly  becoming  an  integral  component 
of  the  juvenile  justice  system  in 
communities  across  America. 

OJJDP  is  the  lead  Federal  agency 
responsible  for  supporting  the  national 
youth  court  movement,  with  the  U.S. 
Department  of  Transportation  providing 
a  small  amount  of  support  through  an 
annual  interagency  agreement.  With 
more  than  800  programs  currently 
operating  and  hundreds  of  jurisdictions 
planning  to  develop  programs,  youth 
courts  have  experienced  tremendous 
growth  in  the  past  few  years. 

Accomplishments  of  the  project  to 
date  include  publication  of  National 
Youth  Court  Guidelines,  which  provides 
programmatic  blueprints  for  operating 
effective  youth  court  programs;  National 
Youth  Court  Directory,  which  provides 
the  largest  and  most  accurate  listing  of 
youth  court  programs  in  the  United 
States;  and  A  Street  Law  Curriculum  for 
Youth  Courts.  NYCC  also  has  (1) 


developed  a  comprehensive  youth  court 
Web  site  and  a  national  youth  court 
center  newsletter  that  offer  the  most 
comprehensive  and  up-to-date 
information  on  youth  courts,  (2) 
provided  onsite  technical  assistance  to 
jurisdictions  in  support  of  local  or 
statewide  youth  court  development 
efforts,  (3)  launched  a  national  lawyer/ 
law  student  recruitment  campaign  (a 
nationwide  initiative  linking  lawyers 
and  law  students  with  local  youth  court 
programs),  and  (4)  published  Youth 
Court  and  Balanced  and  Restorative 
Justice. 

In  FY  2002.  NYCC  will  produce  three 
instructional  videos  about  youth  coiul 
benefits,  responsibilities,  and  training 
for  volunteer  jurors.  NYCC  will  also 
develop  a  training  Web  site  to  aid  youth 
volunteers  in  preparing  for  their  cases 
online.  New  documents  will  include  a 
manual  for  a  10-week  training  program 
for  youth  volunteers;  instructor's  guides 
for  adult  volunteers  who  train  volunteer 
youth;  a  daily  operations  handbook  that 
will  serve  as  a  resource  guide  for 
coordinators  of  youth  court  programs;  a 
"road  map  to  youth  court,"  designed  to 
teach  those  in  the  legal  community 
about  youth  court;  and  a  community 
service  workbook  that  will  teach 
program  coordinators  to  set  up  task-  and 
service-oriented  community  service 
projects  for  youthful  offenders. 
Educational  community  service 
modules  for  youthful  offenders  will  be 
designed  aroimd  the  most  common 
victim  issues  and  alcohol  and  marijuana 
offenses  handled  in  youth  court. 

Training  events  for  FY  2002  include 
a  national  youth  court  conference  and  a 
"train  the  trainers"  session  that  will 
prepare  one  person  from  each  State  as 
the  key  State  trainer  for  both  the 
community  service  education  and 
student  membership  training  programs. 
Public  education  campaigns  aJso  will  be 
developed  and  laimched  in  FY  2002. 

This  project  will  be  implemented  by 
the  current  grantee,  the  American 
Probation  and  Parole  Association  with  a 
subgrant  to  the  American  Bar 
Association.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Pathways  to  Desistance:  A  Prospective 
Study  of  Serious  Adolescent  Offenders 

In  FY  2001,  OJJDP,  along  with  the 
Centers  for  Disease  Control  and 
Prevention  and  several  private 
foundations,  provided  funding  for  the 
first  year  of  data  collection  for  the 
Pathways  to  Desistance  study.  This 
multisite,  longitudinal,  collaborative 
research  project  follows  approximately 
1,200  serious  juvenile  offenders  from 
adolescence  to  young  adulthood. 
Interviews  are  conducted  regularly  with 


these  youth  and  their  femily  members 
and  friends  for  several  years  following 
their  involvement  with  the  court  for 
felony-level  offenses.  The  aims  of  the 
investigation  are  to  (1)  identify  initial 
patterns  of  desistance  from  antisocial 
activity  in  serious  adolescent  offenders, 
(2)  describe  the  role  of  social  context 
and  developmental  changes  in 
promoting  positive  behavioral  change, 
and  (3)  compare  the  effects  of  sanctions 
and  interventions  in  promoting  positive 
change  and  desistance  from  criminal 
behavior.  The  larger  goals  of  the  study 
are  to  improve  decisioiunaking  by  court 
and  social  services  personnel  and  to 
clarify  policy  debate  about  dispositional 
alternatives  for  serious  adolescent 
offenders.  The  project  is  anticipated  to 
last  at  least  3  years.  In  FY  2002.  OJJDP, 
in  conjunction  with  the  U.S. 
Department  of  Justice's  National 
Institute  of  Justice,  the  William  T.  Grant 
Foundation,  the  Robert  Wood  Johnson 
Foimdation,  and  the  John  D.  and 
Catherine  T.  MacArthur  Foundation, 
will  support  the  project's  second  year  of 
data  collection. 

This  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Pittsburgh.  No  additional  applications 
will- be  sohcited  in  FY  2002. 

Technical  Assistance  for  the  Title  V 
Community  Prevention  Programs 

The  purpose  of  this  project  is  to 
provide  OJJDP  with  the  capacity  to 
provide  communities  with  training  and 
technical  assistance  support  for 
implementation  of  the  Title  V 
Community  Prevention  Grants  program. 
The  contract  was  awarded  in  FY  2000 
through  a  competitive  process.  The 
contractor  will  continue  to  provide 
nationwide  training  and  technical 
assistance  for  State  and  local 
jurisdictions  on  developing  and 
implementing  comprehensive 
communitywide,  data-based 
delinquency  prevention  strategies. 
Through  training  and  technical 
assistance,  community  leaders  develop 
the  knowledge  and  skills  necessary  to 
assess  local  risk  factors  for  and 
protective  factors  against  delinquency 
and  to  address  risk  factors  using 
commimity  resources.  To  build  training 
capacity  within  States  and  national 
regions,  instruction  on  data-based,  risk- 
and  protection-focused  prevention  will 
be  provided  for  trainers. 

This  project  will  be  implemented  by 
the  cxurent  contractor.  Development 
Services  Group,  Inc.  No  additional 
applications  will  be  solicited  in  FY 
2002. 
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Truancy  Reduction  Demonstration 
Program 

In  FY  1998.  OJJDP,  the  Executive 
Office  for  Weed  and  Seed,  and  the  U.S. 
Department  of  Education  supported  a 
grant  program  to  reduce  truancy.  The 
Truancy  Reduction  Demonstration 
Program  is  a  comprehensive  program 
designed  to  combine  education,  justice 
and  law  enforcement,  social  services, 
and  community  resources  to  identify 
and  track  truant  youth  and 
cooperatively  design  and  implement 
comprehensive  systemwide  programs  to 
meet  the  needs  of  these  youth.  The  foin 
components  of  the  Truancy  Reduction 
Program  are  (1)  system  reform  and 
accountability,  (2)  a  service  continuum 
to  address  the  needs  of  truant  children 
and  adolescents,  (3)  data  collection  and 
evaluation,  and  (4)  a  community 
prevention  education  and  awareness 
program  for  kindergarten  through  grade 
12.  OJJDP  has  awarded  grants  to  seven 
sites  to  implement  the  comprehensive 
truancy  program.  Three  were  non-Weed 
and  Seed  (Honolulu,  HI;  Jacksonville, 
FL;  and  King  County,  WA),  and  four 
were  Weed  and  Seed  sites  (Houston,  TX; 
Martinez,  CA;  Tacoma,  WA;  and 
Yaphank,  NY).  Operation  Weed  and 
Seed  is  a  two-pronged  strategy  within 
the  Office  of  Justice  Programs  (OJP)  that 
seeks  to  prevent,  control,  and  reduce 
violent  crime,  drug  abuse,  and  gang 
activity  in  targeted  high-crime 
nei^borhoods. 

Ml  the  truancy  reduction  sites  are  in 
the  implementation  phase  of  the 
program.  Examples  of  the  program 
strategies  include  the  following:  case 
managers  conducting  home  visits, 
attendance  monitoring,  tutoring,  and 
case  management  referral  of  youth  and 
.  fomilies  to  community  agencies  for 
needed  services.  In  FY  2001,  the 
Truancy  Reduction  Program  served 
approximately  2,085  students  and  1,180 
families.  The  Colorado  Foundation  for 
Families  and.  Children  is  conducting  a 
process  evaluation  that  will  help  to 
identify  key  elements  of  an  effective 
truancy  program. 

The  current  grantees  (Honolulu,  HI; 
Houston,  TX;  Jacksonville,  FL;  King 
County,  WA;  Martinez,  CA;  Tacoma, 
WA;  and  Yaphank,  NY)  will  continue  to 
carry  out  the  truancy  activities.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Strengthening  the  Juvenile  Justice 
System 

Accountability-Based  Training  for  Staff 
in  Juvenile  Confinement  Facilities 

The  Accountability-Based  Training 
for  Staff  in  Juvenile  Confinement 
Facilities  program,  provided  through  the 


National  Juvenile  Detention 
Association's  (NJDA's)  Center  for 
Research  and  Professional  Development 
(CRPD),  offers  extensive  training  that 
enhances  the  ability  of  staff  in  juvenile 
confinement  facilities  around  the 
country  to  handle  and  care  for  confined 
youth.  OJJDP  has  funded  this  program 
for  6  years  to  enable  staff  working  in 
secure  facilities  to  avail  themselves  of 
state-of-the-art  training.  With  OJJDP's 
support,  CRPD  has  provided  more  than 
101,600  training  hours  to  line  staff  in 
juvenile  justice  facilities  and  programs 
in  33  States.  In  addition  to  training 
through  CRPD,  NJDA  provides 
comprehensive  technical  assistance  to 
State  and  local  juvenile  detention 
centers  that  are  experiencing  problems 
with  their  operations. 

During  FY  2002,  CRPD  will  continue 
to  provide  onsite  training  and  technical 
assistance  to  direct  care  staff  in  juvenile 
confinement  and  custody  facilities  with 
the  existing  materials  and  ciuriculums. 
CRPD  also  will  develop  and  pilot  a  new 
40-hour  curriculum,  "BARJ-ing  into 
Juvenile  Confinement:  Practical 
Application  of  BARJ  [Balanced  And 
Restorative  Justice]  Principles  for  Line 
Staff*;  develop  advanced  training 
curriculums  in  the  areas  of  suicide 
prevention  and  management  of  mentally 
ill  residents;  and  revise  the  ciuriculum 
for  juvenile  detention  careworkers. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Juvenile  Detention  Association,  Center 
for  Research  and  Professional 
Development.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Balanced  and  Restorative  Justice 

OJJDP  established  the  Balanced  and 
Restorative  Justice  (BARJ)  training  and 
technical  assistance  project  in  FY  1992 
by  awarding  funds  to  Florida  Atlantic 
University  to  provide  training,  technical 
assistance,  and  guidelines  on 
implementing  the  BARJ  model,  which 
encourages  the  juvenile  justice  system 
to  address  three  goals  equally:  (1) 
Ensuring  community  safety,  (2)  holding 
offenders  accountable  to  victims,  and  (3) 
promoting  competency  development  for 
offenders  in  the  juvenile  justice  system 
so  they  are  equipped  to  pursue 
noncriminal  lines  of  work  after  release. 
The  project  is  national  in  scope. 
However,  to  use  limited  resources 
efficiently,  BARJ  technical  assistance 
works  with  seven  "special  emphasis" 
States  (California,  Florida,  Illinois, 
Michigan,  New  York,  Peimsylvania,  and 
Texas)  and  with  several  local 
jurisdictions  across  the  Nation  to  help 
them  plan  and  implement  BARJ.  The 
project  also  works  with  key  justice 


system  and  community  leaders  to  clarify 
BARJ  concepts  and  to  seek  their  help  in 
advancing  BARJ  goals  and  activities. 

In  FY  2001,  the  BARJ  project 
developed,  helped  organize,  or 
participated  in  more  than  40  major 
training  and  technical  assistance  events 
on  restorative  justice.  BARJ  roundtables 
provided  training  and  technical 
assistance  to  teams  of  juvenile  justice 
managers  and  practitioners  from  the 
seven  special  emphasis  States.  In 
addition,  the  project  has  updated  its 
instructional  materials  for  the  BARJ 
coinses  and  produced  new  reference 
publications  on  restorative  justice.  The 
project  also  publishes  a  quarterly  BARJ 
newsletter,  Kaleidoscope  of  Justice. 

In  FY  2002,  the  BARJ  project  will 
conduct  the  BARJ  Academy  workshops, 
the  introduction  to  restorative  justice 
and  training  for  trainers  courses,  and  a 
graduate  BARJ  trainers  conference.  The 
project  will  develop  new  training 
courses  on  restorative  justice  in  schools, 
training  of  trainers  for  group 
conferencing,  and  strategic  BARJ 
management.  One  or  more  specialized 
workshops  on  selected  BARJ  topics  are 
also  planned.  The  project  plans  to 
present  workshops  at  national  and 
regional  conferences  sponsored  by 
groups  representing  judges,  prosecutors, 
probation  and  corrections  personnel, 
law  enforcement,  victims  advocates, 
child  welfare  practitioners,  and  others. 
Resource  documents  will  be  developed, 
and  the  program's  existing  training 
materials  and  Web  site  will  be  updated. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Florida  Atlantic 
University.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Census  of  Juveniles  in  Residential 
Placement 

The  Census  of  Juveniles  in  Residential 
Placement  (CJRP)  collects  individual- 
level  data  on  all  juveniles  in  residential 
placement  on  a  specific  reference  day 
(the  fourth  Wednesday  in  October).  "The 
data  elements  collected  include  each 
offender's  age,  sex,  race,  placing  agency, 
legal  status,  and  most  serious  offense. 
Because  this  project  is  a  census,  it 
allows  for  State-level  reporting  of 
juveniles  in  residential  placement.  The 
census  is  mailed  to  all  facilities  that  can 
and  do  hold  juvenile  offenders  for 
reasons  of  the  offense.  Personnel  report 
on  all  offenders  younger  than  21  years 
old  residing  in  their  facilities  on  the 
reference  day.  The  facilities  also  provide 
some  basic  information  on  any  other 
persons  who  do  not  fit  these  criteria. 
CJRP  was  first  conducted  in  October 
1997  and  again  in  October  1999.  In 
2002,  the  Census  Bureau  will  continue 
to  conduct  the  work  of  the  2001  CJRP, 
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ncluding  data  collection,  data  editing, 
data  inputting,  and  data  file  preparation. 

This  program  will  be  implemented 
through  an  existing  interagency 
agreement  with  the  Bureau  of  die 
Census.  No  additional  applications  will 
be  sohcited  in  FY  2002. 

Center  for  Students  With  Disabilities  in 
the  Juvenile  Justice  System 

During  FY  1999,  OJJDP  undertook  a 
joint  initiative  with  the  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education,  to 
establish  a  Center  for  Students  With 
Disabilities  in  the  Juvenile  Justice 
System.  This  project  is  expected  to 
improve  the  juvenile  justice  system's 
services  for  students  with  disabilities  in 
the  areas  of  prevention,  educational 
services,  and  reintegration  based  on  a 
combination  of  research,  training,  and 
technical  assistance.  The  Center  guides 
and  assists  States,  schools,  juvenile 
justice  programs,  families,  and 
communities  in  designing, 
implementing,  and  evaluating 
comprehensive  educational  programs, 
based  on  research-validated  practices, 
for  students  with  disabilities  in  the 
juvenile  justice  system. 

This  program  will  be  implemented 
under  an  existing  5-year  interagency 
agreement  with  the  U.S.  Department  of 
Education  by  the  current  grantee,  the 
University  of  Maryland.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Improving  Juvenile  Sanctioning:  An 
Intensive  Training  and  Technical 
Assistance  Delivery  Program 

The  purpose  of  this  program  is  to 
improve  the  capacity  of  the  juvenile 
justice  system  by  providing  intensive 
training  and  technical  assistance  to  at 
least  10  selected  jurisdictions  to 
strengthen  and  enhance  existing 
juvenile  accountability-based 
sanctioning  programs  and  to  support 
development  of  new  ones,  within  the 
context  of  community-based  programs 
that  support  competency  development 
in  youth.  The  primary  target  population 
for  this  program  is  youthful  offenders 
who  could  be  referred  by  law 
enforcement,  schools,  or  juvenile  courts 
to  commimity-managed  alternatives  to 
detention  and  secure  confinement.  The 
program's  goal  is  to  create  or  improve 
juvenile  accountability-based  programs 
at  the  front  end  of  the  continuum,  while 
enhancing  the  competencies  and  skills 
of  youth  and  strengthening  the  juvenile 
justice  system's  capability  to  respond 
appropriately  to  delinquent  behavior. 

■This  project,  initially  funded  in  FY 
2001  through  a  competitive  solicitation, 
is  designed  as  a  5-year  project. 


This  program  will  be  implemented  by 
the  current  grantee,  the  National 
Council  of  Juvenile  and  Family  Court 
Judges.  No  additional  applications  will 
be  solicited  in  FY  2002. 

Intensive  Community-Based  Juvenile 
Aftercare  Dissemination  and  Technical 
Assistance  Program 

This  initiative  supports  replication  of, 
training  and  technical  assistance  for, 
and  information  dissemination  about 
the  Intensive  Aftercare  Program  (lAP) 
model,  which  was  implemented  in  three 
competitively  selected  demonstration 
sites.  The  overall  goal  of  the  lAP  model 
is  to  identify  and  assist  adjudicated 
juvenile  offenders  who  are  in  secvu« 
confinement  to  make  a  successful 
transition  to  the  community  upon 
release.  An  independent  evaluation  of 
the  lAP  demonstration  is  ciurenUy 
underway,  with  a  final  report  due  in  the 
winter  of  2002. 

As  the  demonstration  period  for  the 
three  pilot  sites  has  ended,  the  focus  of 
this  initiative  has  shifted  to  six  distinct 
areas:  (1)  Replication  of  the  model  with 
emphasis  on  specialized  youth 
populations,  (2)  linkage  with  select 
Performance-Based  Standards 
correctional  sites,  (3)  provision  of 
technical  assistance  to  DOL's  Youth 
Offender  Demonstration  sites,  (4) 
provision  of  technical  assistance  to 
select  Boys  &  Girls  Clubs  sites 
participating  in  OJJDP's  Gang 
Prevention  Through  Targeted  Outreach 
initiative,  (5)  creation  of  a  national 
juvenile  reintegration  and  aftercare 
center,  and  (6)  creation  of  a  new  Web 
site. 

This  initiative  will  be  implemented 
by  the  ciurent  grantee,  the  Johns 
Hopkins  University.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

James  E.  Gould  Memorial  Program  for 
Training  and  Technical  Assistance  for 
Juvenile  Corrections  and  Detention 

OJJDP  established  the  Training  and 
Technical  Assistance  Program  for 
Juvenile  Corrections  and  Detention  staff 
16  years  ago  by  funding  the  American 
Correctional  Association  (ACA)  to 
provide  leadership  to  the  juvenile 
justice  field  through  training  and 
technical  assistance  to  staff  working  in 
juvenile  corrections,  detention, 
community  residential,  and 
nonresidential  facilities.  ACA  conducts 
an  annual  National  Juvenile  Corrections 
and  Detention  Forum  on  behalf  of 
OJJDP.  In  addition  to  the  forums,  ACA 
developed  a  curriculum  addressing 
increased  privatization  in  the  field  of 
juvenile  justice  and  conducted  three 
regional  privatization  workshops  on 


writing  requests  for  proposals,  writing 
good  contracts,  and  monitoring 
contracts.  ACA  publishes  articles  on 
juvenile  justice  topics  in  each  issue  of 
its  Corrections  Today  magazine  and 
recently  published  a  monograph  and  a 
curriculum  on  privatization.  ACA  also 
provides  technical  assistance  to  juvenile 
justice  professionals  concerning 
detention  and  corrections  issues. 

In  FY  2002,  the  project  will  continue 
to  coordinate  with  other  nationsd 
juvenile  justice  organizations  to  provide 
technical  assistance  to  juvenile  justice 
agencies  and  will  hold  the  1 7th  annual 
National  Juvenile  Corrections  and 
Detention  Forum.  ACA  will  update 
mailing  lists  of  both  public  and  private 
juvenile  facilities  and  develop  a  listserv 
and  Internet  service  to  enhance 
knowledge  and  facilitate  sharing  of 
information  among  juvenile  justice 
detention  and  corrections  professionals. 
Texts,  papers,  monographs,  and  related 
juvenile  corrections  and  detention 
resource  materials  will  be  developed 
and  disseminated  to  the  juvenile  justice 
community.  Three  3-day  regional 
workshops  on  issues  related  to 
privatization  and  two  1  -day  national 
workshops  that  address  needs  and 
trends  in  juvenile  corrections  and 
detention  will  be  held. 

This  project  will  be  implemented  by 
the  current  grantee,  the  American 
Correctional  Association.  No  additional 
applications  will  be  sohcited  in  FY 
2002. 

Juvenile  Justice  Prosecution  Unit 

OJJDP  supports  the  Juvenile  Justice 
Prosecution  Unit's  (JJPU's)  training  and 
technical  assistance  program  for 
prosecutors  under  a  grant  to  the 
American  Prosecutors  Research  Institute 
(APRI),  which  was  first  awarded  in  FY 
1995.  JJPU  develops  and  presents 
training  workshops  to  chief  prosecutors, 
juvenile  unit  chiefs,  and  deputy  district 
attorneys  assigned  to  juvenile  courts. 
The  training  deals  with  leadership  roles 
of  prosecutors  in  the  juvenile  justice 
system,  handling  of  juvenile 
delinquency  cases,  and  significant 
juvenile  justice  issues  that  are  of 
concern  to  prosecutors.  Approximately 
six  training  workshops  are  held 
annually,  and  curriculums  and 
appropriate  reference  materials  are 
developed  for  each  training  event. 

In  FY  2001,  APRI  developed  and 
presented  two  workshops  on 
disproportionate  minority  confinement 
(DMC);  conducted  five  JUMPSTART 
courses  for  newly  assigned  juvenile 
prosecutors,  several  short  workshops  at 
the  National  Juvenile  Justice 
Conference,  a  course  on  juvenile  justice 
prosecution  for  prosecutor  coordinators. 
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and  a  serious  and  violent  offender 
workshop;  and  created  two  new 
workshops  for  prosecutors  on  balanced 
and  restorative  justice  and 
interdisciplinary  issues.  The  training 
and  technical  assistance  materials 
developed  by  APRl  include  ciirriculums 
and  topical  resource  guides  for  the 
courses  offered.  In  addition,  APRI 
developed  a  Web  page,  continued 
updating  the  Compendium  of  Juvenile 
Programs  for  Prosecutors,  and  produced 
four  In  Re  newsletters. 

In  FY  2002,  APRI  will  provide 
training  (including  two  new  courses) 
and  technical  assistance  to  new  groups 
of  prosecutors.  APRI  will  provide  a 
Webcast  for  prosecutors,  conduct  five 
JUMPSTART  courses,  and  present  a 
juvenile  justice  prosecution  track  at  the 
National  Juvenile  Justice  Conference. 
The  project  will  continue  updating  its 
training  cttrriculums  and  materials, 
including  its  Web  page,  and  preparing 
new  training  and  resource  documents. 
The  project  also  will  keep  prosecutors 
informed  on  developments  in 
restorative  justice  and  expand  the 
Compendium  of  Juvenile  Programs  for 
Prosecutors  as  new  programs  are 
reported  from  the  field. 

This  project  will  be  implemented  by 
the  ciirrent  grantee,  the  American 
Prosecutors  Research  Institute.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Juvenile  Residential  Facility  Census 

OJJDP  designed  the  Juvenile 
Residential  Facility  Census  (JRFC)  to 
collect  important  information  on  facility 
characteristics,  services  provided  to 
residents  in  the  facility,  and  the 
conditions  within  the  facility.  Similar  to 
the  Census  of  Juveniles  in  Residential 
Placement,  JRFC  is  a  bieimial  census  of 
residential  facilities  used  by  the  juvenile 
justice  system  to  hold  youth  accused  of 
or  adjudicated  for  an  offense.  The  data 
collection  forms  are  mailed  to  each 
facility  for  personnel  to  complete.  The 
JRFC  collects  information  on  the 
availability  of  health  care  services, 
mental  health  counseling  or  treatment, 
substance  abuse  treatment,  and 
education  and  on  youth's  access  to  the 
particular  services  they  need.  The  JRFC 
also  asks  specific  questions  about  the 
nature  of  the  facility  itself,  specifically 
about  the  conditions  of  confinement,  the 
number  of  beds  used  (including 
makeshift  beds),  and  the  use  of  isolation 
or  restraints.  Finally,  the  JRFC  collects 
information  on  any  deaths  in  custody,  a 
subject  on  which  OJJDP  must  report 
annually.  The  first  full  JRFC  was 
conducted  in  October  2000.  In  FY  2002, 
the  Census  Bureau  will  prepare  for  the 
second  full  implementation  of  the  JRFC, 


mail  out  the  necessary  forms,  and  begin 
full  data  collection. 

This  project  will  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census,  Govenmients 
Division  and  Statistical  Research 
Division.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Longitudinal  Study  To  Examine  the 
Development  of  Conduct  Disorder  in 
Girls 

The  purpose  of  this  project,  which  is 
being  hmded  under  an  FY  1999 
interagency  agreement  between  OJJDP 
and  the  National  Institute  of  Mental 
Health,  is  to  examine  the  development 
of  conduct  disorder  in  a  sample  of  2,500 
inner-city  girls  who  are  ages  &-8  at  the 
begiiming  of  the  study.  The  study  will 
follow  the  girls  annually  for  5  years  and 
will  provide  information  that  is  critical 
to  the  understanding  of  the  etiology, 
comorbidity,  and  prognosis  of  conduct 
disorder  in  girls.  Delinquency  in  girls 
has  been  steadily  increasing  over  the 
past  decade,  and  a  better  understanding 
of  developmental  processes  in  girls  will 
help  identify  effective  means  of 
prevention  and  provide  direction  for 
juvenile  justice  responses  to  delinquent 
girls.  In  FY  2002,  the  program  will 
continue  data  collection. 

The  project  will  be  implemented  by 
tbe  current  grantee,  the  University  of 
Pittsburgh.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Meta-Analysis  Project 

In  FY  2001 ,  Vanderbilt  University 
began  a  program  to  update  a  significant 
existing  database  of  juvenile  justice 
program  evaluations  and  to  provide 
various  meta-analyses  of  the  data  for 
OJJDP.  Meta-analysis  is  defined  as  "a 
statistical  analysis  that  combines  or 
integrates  the  results  of  several 
independent  clinical  trials  considered 
by  the  analyst  to  be  combinable."'  This 
technique  creates  a  larger  research 
framework  to  make  broad 
generalizations  about,  for  example,  the 
impact  of  specific  types  of  interventions 
on  different  types  of  outcomes.  Meta- 
analysis allows  for  the  results  of  small, 
weak,  and/or  methodologically  flawed 
studies  to  be  combined  and  reanalyzed. 
Vanderbilt  University  has  created  a 
database  that  contains  data  from  more 
than  500  published  and  impublished 
studies  of  programs  involving  a  wide 
range  of  treatments  and  services.  Each 
study  is  codified  using  156  variables, 
including  characteristics  of  the  study, 


■  Huque,  M.F.  1988.  Experiences  with  meta- 
analysis in  NDA  submissions.  Proceedings  of  the 
Biophannaceutical  Section  of  the  American 
Statistical  Association  2:28-33. 


types  of  interventions,  and  measures  of 
outcomes. 

In  FY  2001 ,  the  project  was  updated 
to  include  approximately  100  new 
studies  that  were  completed  in  the  past 
several  years.  In  FY  2002,  the  study  will 
expand  the  analysis  to  include  different 
measures  of  outcomes  and  recidivism. 
The  resulting  series  of  reports  will  be 
made  available  to  juvenile  justice 
practitioners  and  policymakers. 

This  program  will  be  implemented  by 
the  current  grantee,  Vanderbilt 
University.  No  additional  applications 
wall  be  solicited  in  FY  2002. 

National  Census  and  Survey  of  Juvenile 
Probation 

In  FY  2001 .  OJJDP  entered  into  an 
interagency  agreement  with  George 
Mason  University  (GMU)  to  develop  and 
test  a  new  survey  and  census  of  juvenile 
probation.  OJJDP  worked  with  the  U.S. 
Bureau  of  the  Census's  Center  for 
Survey  Methods  Research  to  develop 
this  project;  the  GMU  team  will 
complete  the  work.  The  project  consists 
of  developing  questioimaires  for  both  a 
census  and  a  survey  of  juvenile 
probation.  GMU  will  also  fully  test  the 
questioimaires  in  cooperation  with  the 
data  collection  agency,  the  U.S.  Biireau 
of  the  Census. 

This  project  will  be  conducted 
through  an  interagency  agreement  with 
George  Mason  University.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

National  Evaluation  of  the  Performance- 
based  Standards  Project 

OJJDP  funded  the  National  Academy 
of  Public  Administration  (NAPA)  to 
conduct  an  independent  evaluation  of 
OJJDP's  Performance-based  Standards 
(PbS)  Project.  This  formative  evaluation 
provides  feedback  to  the  PbS  project 
development  team  on  how  to  improve 
the  program  design  and  implementation 
supports  to  the  sites.  The  evaluation  is 
collecting  both  quantitative  and 
qualitative  data  describing  the  processes 
used  to  implement  the  PbS  model  in  80 
juvenile  detention  and  correctional 
facilities  across  the  country.  To  date,  the 
evaluator  has  completed  a  chronicle  that 
tracks  major  program  decisions  and 
improvements.  In  addition  to 
conducting  two  all-site  surveys,  the 
evaluator  aiso  has  contributed  to  the 
conceptualization  and  design  of  key 
program  elements,  including  the 
Program  Monitoring  System,  the 
expansion  of  the  program  to 
reintegration  outcomes,  and  the 
migration  of  the  project  to  integrate  with 
agencies'  management  information 
systems  (MISs),  and  has  developed 
materials  for  meeting  privacy  and 
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iimian  subjects  issues.  A  new  focus  of 
the  evaluation  is  to  develop  six  case 
studies  to  capture  in  depth  the  process 
of  a  facility's  journey  from  initiation  to 
institutionalization  of  PbS  in  its  day-to- 
day operations. 

As  the  PbS  project  expands  in  FY 
2002  to  include  community-based 
correctional  functions  and  deals  with 
the  launching  of  an  MIS  integrated 
system,  it  will  be  necessary  to  continue 
to  independently  review  the  work,  both 
to  chronicle  its  development  and  to 
capture,  through  the  case  studies  and 
surveys,  how  the  innovations  are  being 
carried  out  in  the  field. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Academy  of  Public  Administration.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Juvenile  Justice  Data  Analysis 
Project 

First  funded  in  FY  1999  under  a 
:ompetitive  process,  the  National 
uvenile  Justice  Data  Analysis  Project 
NJJDAP)  provides  research  into  and 
analysis  of  a  wide  variety  of  juvenile 
justice  issues,  including  juvenile 
placement,  custody,  arrests, 
victimization,  and  juvenile  offending. 
However,  the  topics  of  interest  to 
juvenile  professionals  are  not  limited  to 
these  issues.  As  research  expands,  the 
field  learns  more  about  the  intersections 
of  delinquency  and  other  problems, 
such  as  mentaJ  health  disorders, 
education  needs,  and  physical  injury. 
Attention  to  these  problems  can  help 
the  field  design  effective  prevention  or 
intervention  measures  and  identify  what 
problems  the  juvenile  justice  system 
will  face  in  dealing  with  delinquent 
youth.  NJJDAP  will  examine  such  issues 
of  concern  through  cooperation  with 
experts  in  the  fields  of  interest  and  with 
data  collected  in  those  fields.  This 
project  produces  quick,  imique  analyses 
of  these  issues  for  publication  by  OJJDP. 

In  FY  2002.  NJJDAP  will  expand  its 
roster^of  available  consultants  who  can 
provide  either  expertise  in  data  analysis 
or  knowledge  of  particular  aspects  of 
adolescent  development,  juvenile 
delinquency,  or  the  juvenile  justice 
system.  NJJDAP  will  also  investigate 
iimovative  data  sets  at  the  State  and 
local  levels. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

National  Juvenile  Justice  Program 
,  Directory 

To  conduct  statistical  projects,  OJJDP 
I  ind  the  Census  Bureau  require  a 


support  infrastructure  that  enables  both 
to  perform  the  necessary  survey  tasks 
efficiently  and  effectively.  This 
infrastructure  includes  as  a  basic 
component  the  maintenance  of  a  list  or 
frame  of  all  survey  or  sampling  units. 
For  example,  the  surveying  of 
residential  facilities  could  not  take  place 
without  a  list  of  such  facilities.  Indeed, 
as  OJJDP  moves  toward  surveying  these 
facilities  once  a  year,  this  list  must  be 
maintained  continuously.  Also,  as  the 
Office  moves  toward  surveying  juvenile 
probation  offices.  OJJDP  and  the  Census 
Bureau  will  need  a  current  list  of  all 
such  offices  in  the  United  States.  Other 
areas  of  interest  might  include  juvenile 
courts,  police  departments,  and  State 
agencies.  Maintenance  of  the  lists 
includes  contacting  various  key  State 
and  local  officials  or  practitioners,  who 
can  provide  the  names  of  agencies  or 
facilities  associated  with  their 
respective  agencies.  It  also  requires 
maintaining  current  contact  information 
for  these  agencies  or  facilities.  Finally, 
it  requires  developing  and  updating  a 
database  of  these  facilities  that  contains 
information  necessary  for  sampling  or 
stratification  purposes.  This  project  fills 
the  needs  for  lists  of  juvenile  agencies, 
programs,  and  facilities. 

This  project  will  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census,  Governments 
Division.  No  additional  applications 
will  be  solicited  in  FY  2002. 

National  Juvenile  Sex  Offenders 
Training  Project 

The  purpose  of  this  program  is  to 
develop  and  deliver  training  to  police, 
intake  workers,  school  counselors, 
detention  line  staff,  judges,  prosecutors, 
and  other  juvenile  justice  personnel  to 
increase  the  accuracy  of  information  in 
the  field  about  juvenile  sex  offending. 
The  availability  of  accurate  information 
will  lead  to  improved  prevention, 
intervention,  and  treatment  services  for 
the  youth  population.  The 
dissemination  of  knowledge  that 
specifically  deals  with  juvenile  sex 
offender  issues  will  help  ensure  that  the 
drafting  and  implementation  of  any 
policy  or  legislation  on  this  issue  are 
based  on  accurate  and  timely 
information,  focus  on  juvenile 
offenders,  and  use  juvenile-based 
research  rather  than  adult  research, 
which  is  often  erroneously  applied  to 
young  people. 

Project  staff  and  other  subject  matter 
experts  within  the  Office  of  Justice 
Programs  will  collaborate  to  develop  a 
matrix  that  identifies  and  categorizes 
the  major  portals  of  entry  (e.g.,  youth- 
serving  agencies  and  organizations, 
schools)  for  children  with  sexual 


behavior  problems  and  juvenile  sex 
offenders.  In  the  first  year  of  this 
project,  training  goals  and  objectives 
will  be  developed  and  curriculums  will 
be  written  in  collaboration  with  juvenile 
justice  personnel.  The  next  step  will 
establish  the  priority  for  testing  and 
delivering  training  to  the  range  of 
personnel  working  with  sex  offending 
youth.  In  the  final  year  of  the  project,  it 
is  anticipated  that  curriculums  will 
have  been  developed  for  all  identified 
portals  of  entry  that  work  with  juvenile 
sex  offenders  and  current  knowledge 
will  have  been  disseminated  that 
impacts  the  ongoing  treatment  and 
handling  of  these  youth. 

This  program  will  be  implemented  by 
the  current  grantee,  the  University  of 
Oklahoma.  No  additional  applications 
.  will  be  solicited  in  FY  2002. 

National  Longitudinal  Survey  of  Youth 

Since  1997,  OJJDP  has  supported  the 
U.S.  Department  of  Labor's  Bureau  of 
Labor  Statistics  (BLS)  as  it  conducts  the 
National  Longitudinal  Survey  of  Youth 
(NLSY).  Using  a  nationally 
representative  sample,  the  survey 
questions  youth  who  were  in  the  eighth 
grade  in  1997  about  their  school 
experiences,  family  background,  and 
employment.  NLSY  will  provide  critical 
information  on  these  young  people's 
transition  from  school  to  work.  With 
OJJDP  support,  BLS  includes  a  wide 
battery  of  questions  on  delinquency 
(such  as  theft  and  assault)  and  problem 
behaviors  (such  as  alcohol  and  tobacco 
use).  Because  the  NLSY  follows  the 
same  youth  each  year,  the  data  from  this 
effort  will  provide  important  national 
information  on  the  onset  of 
delinquency,  trends  in  offending,  and 
correlation  with  other  factors  such  as 
family,  school,  and  health.  So  far,  the 
NLSY  project  has  collected  four  waves 
of  data  (one  each  year).  The  fourth  wave 
will  be  released  in  2002.  OJJDP  expects 
to  continue  contributing  to  this  effort 
until  the  sampled  youth  have  reached 
younp  adulthood. 

This  project  will  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  Labor  Statistics.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Training  and  Technical 
Assistance  for  Effective  Juvenile 
Detention  and  Corrections  Practices 

Since  FY  1996,  OJJDP  has  hmded  the 
National  Juvenile  Detention 
Association's  (NJDA's)  National 
Training  and  Technical  Assistance  for 
Effective  Juvenile  Detention  and 
Corrections  Practices  project 
(Overcrowding  Project)  to  combat 
overcrowding  in  the  Nation's  juvenile 
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detention  facilities.  The  Overcrowding 
Project  is  an  intensive,  onsite  training 
and  technical  assistance  program  that 
assists  selected  jurisdictions  in  reducing 
overcrowding  in  their  juvenile  detention 
facilities.  NJDA  and  the  Youth  Law 
Center,  a  partner  in  the  project,  have 
considerable  experience  with  juvenile 
facility  overcrowding.  The  original 
Overcrowding  Project  is  being 
broadened  significantly  to  include  a 
greater  emphasis  on  capacity  building  to 
achieve  meaningful  systemic  reform  and 
to  incorporate  nationally  recognized 
operational  "best  practices"  within 
juvenile  confinement  facilities. 

Accomplishments  during  previous 
grant  years  included  (1)  providing 
intensive  technical  assistance  to 
Camden  County,  NJ;  Oklahoma  County, 
OK;  Santa  Cruz  Coimty,  CA;  and  the 
States  of  Rhode  Island  and  South 
Carolina  and  (2)  providing  technical 
assistance  to  juvenile  detention  or 
corrections  systems  in  Arkansas, 
Illinois,  Louisiana.  Michigan,  Nebraska, 
Nevada,  and  Ohio.  In  addition,  the 
project  developed  and  delivered  a 
jurisdictional  team  training  curriculum 
on  overcrowding  to  five  jurisdictions.  It 
also  helped  develop  and  produce 
OJJDP's  national  videoconference  on 
overcrowding  in  juvenile  detention 
facilities  and  eight  major  training  and 
technical  assistance  documents. 

During  FY  2002,  the  Overcrowding 
Project  will  expand  its  focus  to  address 
broader  systemic  issues  through 
delivery  of  intensive  technical 
assistance  to  six  to  eight  new 
jvirisdictions.  This  effort  will  be 
supported  by  a  partnership  with  OJJDP 
and  the  Annie  E.  Casey  Foimdation. 
which  will  focus  on  development  of  a 
strategy  for  initiating  a  national  juvenile 
detention  reform  movement.  The  project 
also  will  coordinate  with  and  complete 
intensive  technical  assistance  to  the 
West  Virginia  Division  of  Juvenile 
Justice. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Juvenile  Detention  Association.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Performance-based  Standards  Project 

To  date,  the  Performance-based 
Standards  (PbS)  project  has  developed 
an  integrated  set  of  goals,  performance 
standards,  outcome  measures,  and 
implementation  tools  to  help  facilities 
improve  in  six  key  areas  of  operations: 
safety,  order,  seoirity.  programming, 
health/mental  health,  and  justice. 
Participating  sites  submit  data  on  96 
outcome  measures  at  6-month  intervals 
via  a  secure  Internet  Web  site 
(www.performance-standards.org),  and 


the  results  are  fed  back  to  the  PbS  sites 
within  a  month  of  data  closeout.  The 
Council  of  Juvenile  Correctional 
Administrators  (CJCA)  has  worked  very 
closely  with  the  juvenile  corrections 
field  in  developing  and  testing  a 
program  that  focuses  on  accountability, 
performance,  and  attainment  of 
measurable  goals.  Currently,  more  than 
80  juvenile  detention  and  correctional 
facilities  from  23  States  are  participating 
in  the  PbS  project.  Five  State  youth 
corrections  agencies  are  implementing 
PbS  agencywide. 

FY  2002  funding  will  support 
implementation  of  significant 
innovations  in  the  program  that  have 
been  imder  design,  development,  and 
testing  during  the  past  2  years.  Full 
implementation  will  include  revisions 
of  the  data  collection  instruments  for 
youth  and  staff,  specifically  the 
incorporation  of  survey  items  that  track 
the  national  Survey  of  Youth  in 
Residential  Placement;  implementation 
of  the  reintegration  standards  and 
outcome  measures  ciurently  being 
tested  in  three  States;  and  testing  and 
implementation  of  an  MIS-integrated 
system  that  will  allow  facilities  to  trade 
performance  on  a  daily  basis,  rather 
than  at  6-month  intervals,  as  is  ciurently 
the  case.  In  addition,  the  scope  of  the 
project  will  expand  to  include 
community-based  correctional  functions 
as  an  extension  of  the  work  on 
reintegration  standards  and  also  will 
enable  the  project  to  increase  the 
number  of  participating  sites. 

This  project  will  be  implemented  by 
the  aurent  grantee,  the  Council  of 
Juvenile  Correctional  Administrators. 
No  additional  applications  will  be 
sohcited  in  FY  2002. 

Survey  of  Youth  in  Residential 
Placement 

The  first  national  Survey  of  Youth  in 
Residential  Placement  (SYRP)  will 
interview  a  sample  of  10,000  youth  in 
residential  placement.  It  will  be 
conducted  in  March  and  April  2003  and 
will  use  audio-assisted  computerized 
interviews.  The  survey  will  collect 
critical  research  information  on  youth 
history  with  the  justice  system,  family 
life,  education,  and  current  treatment 

SYRP  will  follow  up  on  the  FY  1998 
Planning  for  the  Survey  of  Youth  in 
Residential  Placement  cooperative 
agreement  with  Westat.  Inc.  That  project 
developed  the  data  collection 
instrument,  the  sampling  scheme,  and 
an  analysis  plan.  The  plaiming  project 
also  extensively  tested  the  questions 
used  in  the  instrument,  the  computer- 
assisted  interviewing  method,  and  the 
complete  instrument  and  survey 


methodology  in  a  sample  of  40  facilities 
in  a  specific  geographic  region  of  the 
country.  The  new  project  will 
implement  the  finalized  Audio- 
Computer  Assisted  Survey  Instnunent 
(A-CASI)  and  produce  a  report  based  on 
the  data  collected. 

This  project  will  be  implemented  by 
the  current  grantee,  Westat,  Inc.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Systems  Improvement  Training  and 
Technical  Assistance 

hi  FY  2000,  OJJDP  continued  funding 
to  the  Institute  for  Educational 
Leadership  (lEL)  for  training  and 
technical  assistance  programs  that 
strengthen  and  sustain  the  capacity  of 
SafeFutiires  and  Safe  Kids/Safe  Streets 
demonstration  sites  and  selected  other 
communities  to  assist  them  with 
changing  their  systems.  The  project 
seeks  to  help  sites  (1)  address  their 
system  goals  and  effectively  address 
challenges,  (2)  educate  and  inform  other 
communities  and  the  juvenile  justice 
field  about  how  they  cem  more 
effectively  pursue  conununity-based 
systems  reform,  (3)  enhance  the  skills  of 
conununity  and  staff  leadership  so  they 
can  better  sort  through  the  complexities 
of  systems  reform,  and  (4)  build  the 
overall  capacity  of  the  selected  sites  to 
engage  in  strategic  planning,  develop 
policies  and  programs,  and  build 
commimity  coUaboratives  to  address 
specific  substantive  challenges  and 
achieve  measurable  results. 

Since  the  project  was  awarded,  lEL 
has  established  a  pool  of  consultants 
with  expertise  in  systems  improvement; 
developed  useful  resources  for 
communities  addressing  issues  critical 
to  systems  improvement,  including 
using  data  effectively,  achieving 
sustainability,  and  building  consiuner 
capacity  and  cultural  competence;  and 
provided  assistance  to  several  OJJDP 
comprehensive  initiatives. 

hi  FY  2002,  OJJDP  will  continue  to 
fund  the  project  to  further  assist 
selected  OJJDP  grantee  communities 
interestedin  systems  reform  and  change 
and  to  continue  disseminating  "lessons 
learned"  to  other  communities. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Institute  for 
Educational  Leadership.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Training  Progmms  for  Juvenile  Justice 
Professionals  in  Corrections  and 
Detention 

The  Training  Programs  for  Juvenile 
Justice  Professionals  in  Corrections  and 
Detention,  provided  by  the  National 
Institute  of  Corrections  (NIC)  through  an 
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mteragency  agreement  funded  by  OJJDP, 
was  established  in  1990.  NIC  provides  a 
variety  of  training  and  technical 
assistance,  primarily  geared  toward 
supervisors  and  administrators  who 
work  in  the  juvenile  justice  system.  NIC 
offers  comprehensive  training  courses  at 
its  academy  in  Longmont,  CO,  and  at 
various  sites  around  the  country.  The 
training  program  is  designed  to  enhance 
professional  development  and    . 
leadership  skills  of  juvenile  justice 
corrections  and  detention 
administrators  and  supervisors. 
Through  this  interagency  agreement, 
training  is  also  offered  on  critical 
elements  of  aftercare,  services  and 
programs  for  juvenile  female  offenders, 
restorative  justice,  curriculum  design 
and  development,  and  training  for 
juvenile  justice  agency  training 
coordinators  and  directors.  NIC  also 
provides  training  for  newly  appointed 
chief  executive  officers  of  juvenile 
justice  corrections  agencies  and  new 
facility  directors. 

11  hi  FY  2002.  NIC  will  continue  to 
'support  standards  for  training  juvenile 
justice  professionals  through  its  Juvenile 
Justice  Training  Academy  project.  This 
project  will  also  provide  technical 
assistance  to  enhance  existing 
academies  and  training  programs.  NIC 
will  conduct  several  regional  training 
sessions  and  will  provide  national 
training  and  workshops  at  its  academy 
during  FY  2002. 

This  project  will  be  implemented 
through  an  interagency  agreement 
between  OJJDP  and  the  National 
Institute  of  Corrections.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Training  and  Technical  Assistance  for 
National  Innovations  To  Reduce 
Disproportionate  Minority  Confinement 

States  participating  in  the  Formula 
Grants  Program  are  required  to 
determine  whether  the  proportion  of 
minorities  in  confinement  exceeds  their 
proportion  in  the  population  and.  if  so. 
demonstrate  efforts  to  reduce  it. 
Research  and  Evaluation  Associates 
(REA)  is  one  of  several  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP)  grantees  with  responsibility  for 
support  of  the  Disproportionate 
Minority  Confinement  (DMC) 
requirement.  This  project,  funded  in  FY 
2001.  follows  a  3-year  grant  that 
supported  development  of  a  curriculum 
for  policymakers  and  practitioners  on 
DMC  issues. 

In  FY  2001,  REA  developed  a  set  of 
strategic  tools  and  materials  to  assist 
jurisdictions  to  address  this  issue  and 
managed  delivery  of  intensive  technical 
assistance  to  five  selected  States 


(Delaware.  Kentucky,  Massachusetts. 
New  Mexico,  and  South  Carolina).  In 
working  with  the  five  States,  project 
staff  established  a  protocol  for  the 
delivery  of  technical  assistance  in 
response  to  DMC  issues,  which  will 
help  States  identify  and  prioritize 
interventions  that  provide  both  an 
immediate  and  a  long-term  impact  on 
DMC. 

In  FY  2002.  the  grantee's  activities 
will  include  identifying  and  training 
consultants  to  support  the  expansion  of 
the  intensive  technical  assistance, 
evaluating  the  use  of  the  protocol  in 
technical  assistance  delivery, 
conducting  a  DMC  training  of  trainers, 
updating  the  DMC  Web  site,  and 
continuing  to  develop  strategies  and 
approaches  that  will  aid  in 
implementing  and  monitoring  the  DMC 
effort." 

This  project  will  be  implemented  by 
the  current  grantee.  Research  and 
Evaluation  Associates.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Tribal  Youth  Training  and  Technical 
Assistance  Program 

The  Tribal  Youth  Training  and 
Technical  Assistance  Program  was 
established  in  FY  1997  to  provide  tribal 
governments  with  the  information  and 
tools  necessary  to  enhance  or  develop 
comprehensive,  system-wide 
approaches  to  reduce  juvenile 
delinquency,  violence,  and  child 
victimization  and  to  increase  the  safety 
of  Indian  communities.  To  date,  the 
program  has  provided  training  and 
technical  assistance  to  over  700 
individuals  involved  with  the 
improvement,  well-being,  community 
development,  and  program  design  and 
implementation  of  juvenile  justice 
systems. 

In  FY  2002,  the  Tribal  Youth  Training 
and  Technical  Assistance  Program  will 
provide  the  following  services:  (1)  Plan 
and  provide  support  for  a  national 
meeting  of  40  Tribal  Youth  Program 
(TYP)  grants;  (2)  plan  and  provide 
support  for  1  cluster  training  of  40  TYP 
grants  and  develop  a  TYP  closeout 
technical  assistance  plan;  (3)  provide 
on-site  technical  assistance  for  up  to  25 
TYP  grantees;  (4)  provide  monthly 
mailings  of  all  TYP-related  updates, 
aimouncements,  and  publications;  (5) 
provide  national  distribution  of  the 
technical  Bulletin  and  develop  the  TYP 
Web  site;  (6)  print  and  distribute  1,200 
copies  of  TYP  Promising  Practices;  (7) 
develop  a  national  database  for  all 
Alaskan  and  Native  American  tribes;  (8) 
and  conduct  1  focus  group  meeting  on 
a  special  topic. 


A  new  solicitation  will  be  issued  and 
a  grant  awarded  through  a  competitive 
process  in  FY  2002. 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

Evaluation  of  the  Parents  Anonymous(S> 
Program 

In  FY  2001,  OJJDP  began  this  project 
through  a  competitive  process  to 
evaluate  the  Parents  Anonymous® 
program.  Parents  Anonymous.  Inc..  is  a 
national  child  abuse  prevention 
program  dedicated  to  family 
strengthening  in  partnership  with  local 
communities.  The  purpose  of  the 
evaluation  is  to  assess  the 
implementation  and  effectiveness  of  the 
Parents  Anonymous®  program  in 
preventing  and  treating  child  abuse  and 
neglect.  The  National  Council  on  Crime 
and  Delinquency  is  conducting  this 
evaluation  in  two  phases.  Phase  I  is  an 
ongoing  process  evaluation  that  is 
investigating  how  the  theoretical 
premises,  principles,  best  practices,  and 
model  of  Parents  Anonymous®  are 
operationalized  in  a  sample  of  programs 
selected  by  the  evaluator.  Phase  II  will 
present  a  preliminary  approach  to 
conducting  the  outcome  evaluation  of 
the  selected  programs.  This  phase  will 
include  a  detailed  discussion  of  the 
overall  design  of  the  outcome  evaluation 
and  methods  for  selecting  programs  and 
comparison  groups,  designing  and 
testing  data  collection  instruments,  and 
collecting  and  analyzing  data. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Council  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

OJJDP  will  continue  funding  the  grant 
competitively  awarded  in  FY  1997  to 
Westat,  Inc.,  Rockville,  MD,  for  the 
National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program.  The  evaluation 
has  three  main  goals:  (1)  To  document 
and  explicate  the  process  of  community 
mobilization,  planning,  and 
collaboration  taking  place  before  and 
during  the  Safe  Kids/Safe  Streets  award; 
(2)  to  inform  program  staff  of 
performance  levels  on  an  ongoing  basis; 
and  (3)  to  determine  the  effectiveness  of 
the  implemented  programs  in  achieving 
the  goals  of  the  Seife  Kids/Safe  Streets 
Program.  The  initial  18-month  grant 
began  a  process  evaluation  and  a 
feasibility  study  for  a  future  impact 
evaluation.  With  FY  2001  funding, 
Westat  continued  the  process 
evaluation,  which  focuses  on  tracking 
the  implementation  efforts  at  each  of  the 
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sites,  and  continued  working  with  local 
evaluators  to  develop  their  skills  and 
capacity  for  program  evaluation.  With 
funding  in  FY  2002,  Westat  will 
continue  the  impact  evaluation,  which 
includes  a  pilot  study  of  its  proposed 
case  tracking  procedure. 

This  evaluation  will  be  implemented 
by  the  current  grantee,  Westat,  Inc.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Research  on  Child  Neglect 

This  project  is  a  collaborative  effort  of 
several  Federal  agencies  concerned  with 
research  in  the  area  of  child  abuse  and 
neglect.  The  National  Institutes  of 
Health  Child  Abuse  and  Neglect 
Working  Group  (CANWG)  is  a 
consortium  of  Federal  agencies  that  was 
formed  in  1997.  CANWG's  goals  are  to 
assess  the  state  of  the  science  in  child 
abuse  and  neglect,  make 
recommendations  for  a  research  agenda, 
and  develop  plans  for  future 
coordination  efforts  across  Federal 
agencies  and  institutes.  In  1998,  OJJDP 
joined  CANWG  to  participate  in  funding 
a  research  program  focused  specifically 
on  child  neglect.  OJJDP  funds  are 


supporting  two  research  projects  within 
the  overall  CANWG  research  program. 

This  project  will  be  implemented 
through  the  current  interagency 
agreement  with  the  National  Institutes 
of  Health  Child  Abuse  and  Neglect 
Working  Group.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Safe  Kids/Safe  Streets:  Community 
Approaches  to  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

This  five  and  a  half-year 
demonstration  is  designed  to  break  the 
cycle  of  early  childhood  victimization 
and  later  delinquency  and  criminality 
by  reducing  child  and  adolescent 
maltreatment.  Several  components  of 
the  Office  of  Justice  Programs  joined  in 
FY  1996  to  develop  this  coordinated 
community  response  program.  These 
components  provide  fiscal  and  technical 
support  for  local  efforts  to  restructure 
and  strengthen  the  justice  system  and 
the  child  welfare,  family  services, 
education,  health,  and  related  systems 
to  be  more  comprehensive  and  proactive 
in  helping  children,  adolescents,  and 
their  families.  Safe  Kids  requires  the 


five  funded  sites  to  develop,  implement, 
and/or  expand  cross-agency  strategies 
and  to  partner  with  natural  networks  in 
their  communities.  OJJDP  awarded 
competitive  cooperative  agreements  in 
FY  1997  to  Chittenden  County,  VT; 
Himtsville,  AL;  Kansas  City,  MO;  the 
Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians,  MI;  and  Toledo,  OH.  Funds 
were  provided  by  OJJDP,  the  Executive 
Office  for  Weed  and  Seed,  and  the 
Violence  Against  Women  Office.  FY 
2002  is  the  fifth  year  of  the 
demonstration  project  period. 

This  demonstration  will  continue  to 
be  implemented  in  FY  2002  by  the 
current  grantees:  Chittenden  County, 
VT;  Huntsville,  AL;  Kansas  City,  MO; 
the  Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians,  MI;  and  Toledo,  OH.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Dated:  May  30,  2002. 
J.  Robert  Flores, 

Administrator,  Office  of  Juvenile  Justice  and 

Deiinquency  Prevention. 

[FR  Doc.  02-14003  Filed  6-4-02;  8:45  am) 
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ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications' 
is  located  at:  http://www.acce8s.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http://www.nara.gov/fedreg 

E-mail  * 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 

To  join  or  leave,  go  to  http://Iistserv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  Join  or  leave  the  list 
(or  change  settings):  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http://hydra.gsa.gov/archives/publaws-l.htiiil 
and  select  Join  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Refierence  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  5.  2002 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Arizona  and  Texas; 

I       published  5-1-02 

NUCLEAR  REGULATORY 
COMMISSION 

Federal  claims  collection; 
published  5-6-02 


COMMENTS  DUE  NEXT 
WEEK 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Federal  claims  collection; 
,  comments  due  by  6-10-02; 
I  published  4-11-02  [FR  02- 
'   08518] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Livestock  and  poultry  disease 
control: 

Infectious  salmon  anemia; 
indemnification;  comments 
due  by  6-10-02;  published 
4-11-02  [FR  02-08779) 

CIVIL  RIGHTS  COMMISSION 

Organizational  structure, 
procedures,  and  program 
processes;  comments  due 
by  6-10-02;  published  4-10- 
02  [FR  02-07925] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  consen/ation — 
Hawaii  State  waters;  sea 
turtle  interactions  with 
fishing  activities; 
environmental  Impact 
statement;  comments 
due  by  6-10-02; 
published  5-9-02  [FR 
02-11636] 
1 1shery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  maclterel,  squid, 
and  butterfish; 


comments  due  by  6-10- 
02;  published  5-24-02 
[FR  02-13240] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Defense  supply  contracts; 
Balance  of  Payments 
Program;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-09051] 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
Pharmacy  Benefits  Program; 
implementation;  comments 
due  by  6-11-02;  published 
4-12-02  [FR  02-08615] 
EDUCATION  DEPARTMENT 
Federal  claims  collection: 
Administrative  wage 
garnishment;  comments 
due  by  6-12-02;  published 
4-12-02  [FR  02-08969] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act)  and  natural  gas 
companies  (Natural  Gas 
Act): 

Natural  gas  pipelines  and 
transmitting  public  utilities 
(transmission  providers); 
standards  of  conduct; 
technical  conference; 
comments  due  by  6-14- 
02;  pubUshed  5-17-02  [FR 
02-11995] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Montana;  comments  due  by 
6-10-02;  published  5-9-02 
[FR  02-11448] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Montana;  comments  due  by 
6-10-02;  published  5-9-02 
[FR  02-11449] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
6-13-02;  published  5-14- 
02  [FR  02-11823] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Califomia;  comments  due  by 

6-13-02;  published  5-14- 

02  [FR  02-11824) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  6- 
14-02;  published  5-15-02 
[FR  02-12006] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  6- 

14-02;  published  5-15-02 

[FR  02-12007) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  6-12-02;  published  5- 
13-02  [FR  02-11734] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  6-12-02;  published  5- 
13-02  [FR  02-11735] 

Pennsylvania;  comments 
due  by  6-14-02;  published 
5-15-02  [FR  02-12144] 

West  Virginia;  comments 
due  by  6-10-02;  published 
5-10-02  [FR  02-11723) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 

plans;  approval  and 

promulgation;  various 

States: 

West  Virginia;  comments 
due  by  6-10-02;  published 
5-10-02  [FR  02-11722] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acephate,  etc.;  comments 
due  by  6-14-02;  published 
4-15-02  [FR  02-09070] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Presubscribed  interexchange 
carrier  charges;  comments 


due  by  6-14-02;  published 
5-15-02  [FR  02-12097] 

Repetitious  or  conflicting 
applications;  comments 
due  by  6-14-02;  published 
5-15-02  [FR  02-12062) 
Radio  stations;  tat>le  of 

assignnrwnts: 

Califomia:  comments  due  by 
6-10-02;  published  5-1-02 
[FR  02-10786) 

Montana  and  Wyoming; 
comments  due  by  6-10- 
02;  published  5-2-02  [FR 
02-10837] 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Candidate  debates; 
comments  due  by  6-10- 
02;  published  5-9-02  [FR 
02-11628] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Tungsten-iron-nicltel-tin  shot 
approval  as  nontoxic  for 
waterfowl  and  coots 
hunting;  comments  due  t)y 
6-10-02:  published  5-10- 
02  [FR  02-11767] 

JUSTICE  DEPARTMENT 

Immigration  and 

Naturalization  Service 

Nonimmigrant  classes: 
Change  of  status  from  B  to 
F-1  or  M-1  prior  to 
pursuing  a  course  of 
atudy;  comments  due  by 
6-11-02;  published  4-12- 
02  [FR  02-08926] 

JUSTICE  DEPARTMENT 

Immigration: 
Aliens — ' 
Aliens  ordered  removed 
from  U.S.  to  surrender 
to  INS;  comments  due 
by  6-10-02;  published 
.5-9-02  [FR  02-11141] 
National  Stolen  Passenger 
Motor  Vehicle  Information 
System;  Implementation; 
comment  due  by  6-10-02; 
published  4-9-02  [FR  02- 
08522] 

LABOR  DEPARTMENT 
Occupational  Safety  ar>d 
Health  Administration 

Construction  safety  and  health 

standards: 

Signs,  signals,  and 
barricades;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-08773] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 
standards: 


IV 
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Signs,  signals,  and 
banicades;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-08774) 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availbility  and  use: 
NARA  facilities;  addresses 
and  hours;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-09018] 

POSTAL  SERVICE 

Postage  meters: 
License  holders;  information 

release  procedures; 

comments  due  by  6-10- 

02;  published  5-9-02  [FR 

02-11507] 
Manufacturing  and 

distribution  authorization; 

comments  due  by  6-10- 

02;  published  5-9-02  [FR 

02-11506] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Insurance  company  separate 
accounts  registered  as 
unit  Investment  tmsts 
offering  variable  annuity 
contracts;  costs  and 
expenses  disclosure; 
comments  due  by  6-14- 
02;  published  4-23-02  [FR 
02-09456] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Testing  laboratories; 
comments  due  by  6-10- 
02;  published  4-9-02  [FR 
02-08359] 

Con-ection;  comments  due 
by  6-10-02;  published 
4-18-02  [FR  02-08359] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Buffalo  Captain  of  Port 
Zone.  NY;  safety  zones; 
comments  due  by  6-10- 
02;  published  5-10-02  [FR 
02-11660] 


Port  Lavaca-Point  Comfort 

et  al.,  TX;  security  zones; 

comments  due  by  6-10- 

02:  published  5-10-02  [FR 

02-11719] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by  6- 

11-02;  published  5-17-02 

[FR  02-12322] 
BAE  Systems  (Operations) 

Ltd.;  comments  due  by  6- 

14-02;  published  5-15-02 

[FR  02-12071] 
Bell;  comments  due  by  6- 

10-02;  published  4-10-02 

[FR  02-08597] 

TRANSPORTATION 
DEPARTMENT 
Fsdenil  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-10-02;  published  4-9-02 
[FR  02-08280] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinMOrthiness  directives: 
Bombardier;  comments  due 
by  6-12-02;  published  5- 
13-02  [FR  02-11942] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Class  E  airspace;  correction; 
comments  due  by  6-10- 
02;  published  5-2-02  [FR 
02-10937] 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  6-10-02;  published 
5-15-02  [FR  02-12067] 
Eurocopter  France; 
comments  due  by  6-10- 
02;  published  4-10-02  [FR 
02-08596] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
MD  Helicopters.  Inc.; 
comments  due  by  6-11- 
02;  published  4-12-02  [FR 
02-08595] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials 
transportation: 

Lithium  batteries;  comments 
due  by  6-14-02;  published 
4-2-02  [FR  02-07959] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcoholic  beverages: 
Wine;  labeling  and 
advertising — 

Petite  sirah  and  zinfandel; 
new  grape  variety 
names;  comments  due 
by  6-10-02;  published 
4-10-02  [FR  02-08524] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  Management 

Service: 

Automated  Clearing  House; 
Federal  agency 
participation;  comments 
due  by  6-10-02;  published 
4-11-02  [FR  02-08885] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1840/P.L.  107-185 

To  extend  eligibility  for 
refugee  status  of  unmamed 
sons  and  daughters  of  certain 
Vietnamese  refugees.  (May 
30,  2002;  116  Stat.  587) 

H.R.  4782/P.L.  107-186 

To  extend  the  authority  of  the 
Export-Import  Bank  until  June 
14,  2002.  (May  30,  2002;  116 
Stat.  589) 

Last  List  May  31,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
hydra.gsa.gov/archives/ 
puNaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name.. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  published  In  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  indicate  tfie  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried- 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


OrOei  Processing  CoOe: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I I  Yll»S,  enter  the  following  indicated  subscriptions  for 


one  year 


LSA  (List  of  CFR  Sections  AfTected),  (LCS)  for  $35  per  year. 
■  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order,  /ttttk 

ITS  Easy!  WS^ 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I 
[H  VISA       CH  MasterCard  Account 


-D 


City,  Suie,  ZIP  code 


Daytime  phone  including  area  code 


1                   1              III 

Thank  you  for 

(Crrdil  rur^l  r'P'n>iif«n  diltf )                     ..   ...i..f 

Purchase  order  number  (optional) 

YES     NO 

MaywemakcyournameteddressavaiiabietoollKrmaaen?     |_J  |     | 


Authorizing  Signature 

Mai!  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


i<roi 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  yoar  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  oiavemment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdtore  the  siiown  date. 


:  &ER  SMITH212J 

'  JOHN   SMITH 

:  212   MAIN   STREE* 

:  FORESTVILLE  MD   20704 


DEC97RI 


A  renewal  notice  will  be 
sent  approxiinately  90  days 
before  the  siiowii  date. 


:  AFRDO  SMITH212J 

•  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 
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DEPARTMENT  OF  AGRICULTURE 

Animal,  and  Plant  Health  Inapectlon 
Service 

9  CFR  Part  77 
(Docket  No.  02-021-1] 

Tuberculosis  in  Cattle  and  Bison;  State 
and  Zone  Designations;  Texas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  bovine 
tuberculosis  regulations  regarding  State 
and  zone  classifications  by  removing  the 
split-State  status  of  Texas  and 
classifying  the  entire  State  as  modified 
accredited  advanced.  This  action  is 
necessary  to  help  prevent  the  spread  of 
tuberculosis  because  Texas  no  longer 
meets  the  requirements  for  split-State 
status.  In  this  document,  we  are  also 
soliciting  comments  on  the  current 
regulatory  provisions  of  the  domestic 
bovine  tuberculosis  eradication 
program. 

DATES:  This  interim  rule  was  effective 
June  3,  2002. 

Compliance  Date:  The  date  for 
complying  with  certain  requirements  of 
9  CFR  77.10  for  sexually  intact  heifers, 
steers,  and  spayed  heifers  moving 
interstate  fi-om  the  State  of  Texas  is 
January  1,  2003  (see  "Delay  in 
Compliance"  under  SUPPLEMENTARY 
INFORMATION].  The  compliance  date  for 
all  other  provisions  in  9  CFR  part  77 
applicable  to  the  interstate  movement  of 
cattle  and  bison  from  the  State  of  Texas 
was  June  3,  2002. 

CoiTiinenf  Date:  We  will  consider  all 
comments  that  we  receive  on  or  before 
August  5,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 


commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-021-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  yoiu  comment 
refers  to  Docket  No.  02-021-1.  If  you 
use  e-mail,  address  yotur  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  yoiu  message;  do  not  send  attached 
files.  Please  include  yoiu  name  and 
address  in  your  message  and  "Docket 
No.  02-021-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  oiu  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hoiu's  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Joseph  Van  Tiem,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231; 
(301)  734-7716. 

SUPPLEMENTARY  INFORMATION: 
Background 

Bovine  tuberculosis  is  a  contagious, 
infectious,  and  commimicable  disease 
caused  by  Mycobacterium  bovis.  It 
affects  cattle,  bison,  deer,  elk,  goats,  and 
other  species,  including  humans. 
Tuberculosis  in  infected  animals  and 
humans  manifests  itself  in  lesions  of  the 
lung,  bone,  and  other  body  parts,  causes 
weight  loss  and  general  debilitation,  and 
can  be  fatal. 

At  the  beginning  of  the  20th  century, 
tuberculosis  caused  more  losses  of 
livestock  than  all  other  livestock 
diseases  combined.  This  prompted  the 
establishment  of  the  National 
Cooperative  State/Federal  Bovine 
Tuberculosis  Eradication  Program  for 
bovine  tuberculosis  in  livestock. 


Federal  regulations  implementing  this 
program  are  contained  in  9  CFR  part  77, 
"Tuberculosis"  (referred  to  below  as  the 
regulations),  and  in  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  (UMR), 
which  is  incorporated  by  reference  into 
the  regulations.  The  regulations  restrict 
the  interstate  movement  of  cattle,  bison, 
and  captive  cervids  to  prevent  the 
spread  of  bovine  tuberculosis.  Subpart  B 
of  the  regulations  contains  requirements 
for  the  interstate  movement  of  cattle  and 
bison  not  known  to  be  infected  with  or 
exposed  to  tuberculosis.  The  interstate 
movement  requirements  depend  upon 
whether  the  animals  are  moved  tram  an 
accredited-free  State  or  zone,  modified 
accredited  advanced  State  or  zone, 
modified  accredited  State  or  zone, 
accreditation  preparatory  State  or  zone, 
or  nonaccredited  State  or  zone. 

The  status  of  a  State  or  zone  is  based 
on  its  freedom  from  evidence  of 
tuberculosis  in  cattle  and  bison,  the 
effectiveness  of  the  State's  tuberculosis 
eradication  program,  and  the  degree  of 
the  State's  compliance  with  the 
standards  for  cattle  and  bison  contained 
in  the  UMR.  In  an  interim  rule 
published  in  the  Federal  Register  and 
effective  on  November  22,  2000,  (65  FR 
70284-70286,  Docket  No.  99-092-1),  we 
recognized  two  separate  zones  with 
different  classifications  in  Texas. 
Portions  of  El  Paso  and  Hudspeth 
Counties  were  classified  as  a  modified 
accredited  advanced  zone,  and  the 
remainder  of  the  State  was  classified  as 
an  accredited-free  zone. 

Recently,  two  tuberculosis-affected 
herds  (a  beef  herd  in  the  summer  of 
2001  and  a  dairy  herd  in  the  fall  of 
2001)  were  detected  in  the  accredited- 
free  zone  of  Texas.  Under  the 
regulations  in  §  77.7(c),  if  two  or  more 
affected  herds  are  detected  in  an 
accredited-free  State  or  zone  within  a 
48-month  period,  the  State  or  zone  will 
be  removed  from  the  list  of  accredited- 
free  States  or  zones  and  will  be 
reclassified  as  modified  accredited 
advanced.  Therefore,  we  are  amending 
the  regulations  by  removing  the  split- 
State  status  of  Texas  and  classifying  the 
entire  State  as  modified  accredited 
advanced. 

The  two  affected  herds  detected  in  the 
former  accredited-free  zone  in  Texas 
have  been  depopulated  and  a  complete 
epidemiological  investigation  into  the 
potential  sources  of  the  disease  has  been 
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conducted.  In  addition,  we  have 
heightened  our  surveillance  activities  at 
slaughtering  plants  in  Texas  and  in  the 
surrounding  States.  We  will  continue 
increased  surveillance  activity  for  up  to 
20  years  after  the  State  (or  any  future 
zone)  has  been  classified  accredited 
free. 

Under  the  regulations  in  §  77.10, 
cattle  or  bison  that  originate  in  a 
modified  accredited  advanced  State  or 
zone,  and  that  are  not  known  to  be 
infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  under  one  of  the  following 
conditions: 

•  The  cattle  or  bison  are  moved 
directly  to  slaughter  at  an  approved 
slaughtering  establishment  {§  77.10(a)); 

•  The  cattle  or  bison  are  sexually 
intact  heifers  moved  to  an  approved 
feedlot,  or  are  steers  or  spayed  heifers; 
and  are  either  officially  identified  or 
identified  by  premises  of  origin 
identification  (§  77.10(b)); 

•  The  cattle  or  bison  are  from  an 
accredited  herd  and  are  accompanied  by 
a  certificate  stating  that  the  accredited 
herd  completed  the  testing  necessary  for 
accredited  status  with  negative  results 
within  1  year  prior  to  the  date  of 
movement  (§  77.10(c));  or 

•  The  cattle  or  bison  are  sexually 
intact  animals,  are  not  from  an 
accredited  herd,  are  officially  identified, 
and  are  accompanied  by  a  certificate 
stating  that  they  were  negative  to  an 
official  tuberculin  test  conducted  within 
60  days  prior  to  the  date  of  movement 

(§  77.10(d)). 

Delay  in  Compliance 

Nationally,  most  animals  that  are 
moved  interstate  are  sexually  intact 
heifers  moving  to  feedlots  or  steers  and 
spayed  heifers.  Prior  to  this  interim  rule, 
the  identification  requirements  for  such 
animals  found  in  §§  77.10(b)  and 
77.10(d)  applied  only  to  approximately 
120  cattle  moved  annually  from  the 
small  modified  accredited  advanced 
zone  in  Texas.  However,  this  interim 
rule's  classification  of  the  entire  State  of 
Texas  as  modified  accredited  advanced 
will  necessitate  the  identification  of  all 
sexually  intact  heifers  moving  from 
Texas  to  feedlots  (both  approved 
feedlots  and  other  feedlots)  and  all 
steers  and  spayed  heifers  moving 
interstate  from  Texas  to  destinations 
other  than  an  approved  slaughtering 
establishment.  Approximately  3  million 
cattle  per  year  are  moved  interstate  from 
Texas. 

Given  the  large  number  of  animals 
that  will  now  require  identification 
before  being  moved  interstate  from 
Texas,  we  recognize  that  additional  time 
will  be  needed  before  full  compliance 


with  the  identification  requirements  of 
§§  77.10(b)  and  77.10(d)  can  be 
achieved.  Identification  devices  must  be 
obtained,  the  procedures  and  processes 
for  numbering  the  identification  must  be 
developed,  and  a  new  State-Federal 
system  to  record  the  data  from  the 
identification  may  need  to  be 
developed,  if  the  existing  State-Federal 
system  is  not  adequate  to  deal  with  the 
volume  of  cattle.  Once  the  system  of 
identification  is  developed,  it  must  be 
communicated  to  the  State  and  Federal 
animal  health  officials  and  the  industry 
before  it  can  be  coordinated  and 
implemented.  Since  the  system  and 
procedures  to  be  implemented  have  not 
yet  been  determined,  we  do  not  know  if 
any  new  information  collection  or 
recordkeeping  requirements  will  be 
necessary. 

The  primary  purpose  of  the 
identification  requirements  in 
§§  77.10(b)  and  77.10(d)  is  to  allow  for 
traceback  in  the  event  an  animal  is 
determined  to  be  infected  with  or 
exposed  to  tuberculosis.  If  an  animal  is 
found  to  be  infected  with  or  exposed  to 
tuberculosis  in  slaughter  channels,  it  is 
necessary  for  control  and  eradication 
purposes  to  be  able  to  identify  the 
premises  from  which  the  animal 
originated  as  well  as  the  places  it  has 
moved  through  since.  Individual  unique 
identification  provides  the  most 
effective  traceback  capability.  However, 
if  an  animal  is  moved  from  its  premises 
of  origin  without  identification,  the 
value  of  any  individual  identification 
that  might  be  applied  at  some  later  point 
is  diminished.  Because  most  of  Texas 
held  accredited  free  status  prior  to  this 
interim  rule,  animals  that  have  been 
moved  from  their  premises  of  origin  into 
chaimels  leading  to  slaughter  have  not 
been  required  to  be  identified.  Animal 
health  officials  in  Texas  have  suggested, 
and  we  agree,  that  identification  efforts 
should  be  concentrated  on  animals  that 
are  still  on  their  premises  of  origin. 
Those  officials  expect  that  all  animals 
that  have  already  been  moved  from  thefr 
premises  of  origin  will  have  completed 
thefr  movement  through  normal 
industry  channels  by  January  1,  2003. 

Therefore,  in  the  former  accredited- 
fi«e  zone  that  encompassed  most  of 
Texas;  we  are  delaying  the  date  of 
compliance  with  the  following  interstate 
movement  requirements  of  §  77.10  until 
January  1,  2003: 

•  The  identification  of  sexually  intact 
heifers  moving  to  approved  feedlots  and 
steers  and  spayed  heifers  (§  77.10(b)); 

•  The  identification  requirements  for 
sexually  intact  heifers  moving  to 
feedlots  that  are  not  approved  feedlots 
(§  77.10(d));  and 


•  Because  identification  is  required 
for  certification,  the  certification 
requirements  for  sexually  intact  heifers 
moving  to  unapproved  feedlots 

(§  77.10(d)). 

The  identification  requirements  of 
§§  77.10(b)  and  77.10(d)  will  remain  in 
place  under  a  memorandum  of 
understanding  with  the  State  of  Texas 
for  animals  in  the  former  modified 
accredited  advanced  zone  in  El  Paso 
and  Hudspeth  Counties.  All  other 
applicable  provisions  of  the  regulations 
will  be  in  effect  as  of  the  effective  date 
of  this  rule. 

Request  for  Comments 

In  addition  to  requesting  comments 
on  this  specific  change  in  the 
tuberculosis  classification  status  of 
Texas,  we  are  requesting  comments  on 
the  current  regulatory  provisions  of  the 
domestic  bovine  tuberculosis 
eradication  program.  Based  on  our 
experience  enforcing  the  regulations,  on 
information  received  from  the  public, 
and  on  the  availability  of  new  testing 
strategies  and  disease  prediction 
models,  we  are  examining  whether 
certain  changes  to  the  regulations  would 
be  appropriate. 

Altnough  we  are  inviting  conmients 
on  all  regulatory  aspects  of  the  domestic 
tuberculosis  eradication  program,  we 
are  particularly  seeking  comment  on  the 
following  issues,  which  are  discussed  at 
greater  length  below: 

•  Identification  requirements 
associated  with  the  interstate  movement 
of  sexually  intact  heifers; 

•  Timeframes  for  tuberculosis 
prevalence  in  determining  a  State  or 
zone's  qualification  for  a  particular 
disease  risk  status; 

•  Appropriate  exceptions  to  disease 
prevalence  levels  governing  a  State  or 
zone's  status  when  there  are  a  limited 
number  of  herds  in  a  State  or  zone;  and 

•  Conditions  imder  which  animals 
could  be  moved  from  nonaccredited 
areas  without  incurring  an  unacceptable 
risk  of  spreading  tuberculosis. 

The  risk  of  an  animal  spreading 
tuberculosis  is  much  higher  in  breeding 
animals  than  in  animals  destined  for 
slaughter.  Heifers  are  currently 
considered  as  breeding  animals  because 
they  are  sexually  intact.  However, 
heifers  that  move  through  feedlots  could 
be  destined  for  slaughter  without  being 
bred.  The  regulations  do  not  distinguish 
between  heifers  intended  for  breeding 
and  heifers  destined  for  slaughter. 
Therefore,  we  are  asking  for  comments 
on  distinguishing  between  the 
destination  of  heifers  and  where  in  the 
movement  process  to  apply  any 
identification.  We  are  also  requesting 
comments  on  what  type  of 
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identification,  such  as  applying  brands 
to  heifers  destined  for  slau^ter,  could 
be  used  to  distinguish  the  destination  of 
heifers. 

The  regulations  stipulate  the  periods- 
of  time  States  or  zones  must  retain 
certain  tuberculosis  prevalence  levels  to 
qualify  for  a  peuticular  risk 
classification,  which  vary  depending  on 
the  risk  classification  and  other  factors. 
For  example,  §  77.9(f)  provides  that,  to 
qualify  for  accredited-free  status,  a 
modified  accredited  advanced  State  or 
zone  must  demonstrate,  among  other 
things,  that  it  has  zero  percent 
prevalence  of  affected  cattle  and  bison 
nerds  and  has  had  no  findings  of 
tuberculosis  in  any  cattle  or  bison  in  the 
State  or  zone  for  the  previous  5  years. 
However,  the  requirement  of  freedom 
from  tuberculosis  is  2  years  from  the 
depopulation  of  the  last  affected  herd  in 
States  or  zones  that  were  previously 
accredited  free  and  in  which  all  herds 
affected  with  tuberculosis  were 
depopulated,  3  years  in  all  other  States 
or  zones  that  have  depopulated  all 
affected  herds,  and  3  years  in  States  or 
zones  that  have  conducted  surveillance 
that  demonstrates  that  other  livestock 
herds  and  wildlife  are  not  at  risk  of 
being  infected  with  tuberculosis,  as 
determined  by  the  Administrator  based 
on  a  risk  assessment  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service. 

Based  on  recently  developed 
tuberculosis  disease  models  that  use 
mathematical  simulation  to  predict  the 
occurrence  and  spread  of  disease,  we 
believe  it  may  be  necessary  to  reevaluate 
Din  criteria  for  advancing  from  one  State 
or  zone  classification  to  the  next  to 
determine  if  appropriate  timeframes  and 
prevalence  levels  Eire  being  used. 
Therefore,  we  are  asking  for  scientific 
data  on  whether  the  timeframes  and 
disease  prevalence  levels  ciurently 
being  used  to  classify  the  tuberculosis 
risks  in  States  and  zones  are  appropriate 
and,  if  not,  what  timeframes  and  disease 
prevalence  levels  would  be  appropriate 
for  each  classification. 

Although  risk  classifications  are  based 
on  tuberculosis  prevalence  levels  as  set 
forth  in  the  regulations,  the  regulations 
also  provide  for  exceptions  to  those 
prevalence  levels  in  cases  where  a  State 
or  zone  has  a  limited  niunber  of  herds. 
When  the  number  of  herds  in  a  State  or 
zone  is  less  than  10,000  for  modified 
accredited  status  or  less  than  30,000  for 
modified  accredited  advanced  status, 
disease  prevalence  may  be  based  on  an 
absolute  value  of  10  or  3  affected  herds, 
respectively,  depending  on  the 
veterinary  infrastructine,  livestock 
demographics,  and  tuberculosis  control 
and  eradication  measines  in  the  State  or 


zone.  In  addition  to  conunents  on  the 
timeframes  and  disease  prevalence 
criteria,  we  are  asking  for  scientific  data 
for  using  different  numbers  of  herds  and 
for  other  approaches  that  will  give  us 
the  same  level  of  confidence  that  a  State 
or  zone  is  at  the  appropriate  disease 
prevalence  level  for  the  risk 
classification. 

Finally,  we  are  asking  for  comments 
on  allowing  the  interstate  movement  of 
animals  from  nonaccredited  areas  if 
there  are  mitigating  factors  in  place,  and 
we  are  asking  for  conmients  on  what 
those  mitigating  factors  should  include. 
Currently,  the  regulations  do  not  allow 
cattle  or  bison  to  be  moved  interstate 
from  nonaccredited  States  or  zones. 
However,  because  new  testing  strategies 
and  new  models  are  now  available  that 
better  predict  infection  within  a  State  or 
zone  and  the  ability  for  that  infection  to 
move  out  of  the  State  or  zone,  we  are 
inviting  conunents  on  whether  interstate 
movement  from  nonaccredited  States  or 
zones  could  be  allowed  under  certain 
conditions  without  an  undue  risk  of  the 
spread  of  tuberculosis  and  what  those 
conditions  might  be. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
tuberculosis  in  the  United  States.  Under 
these  cfrcumstances,  the  Administrator 
has  determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  regarding  this  rule's 
reclassification  of  the  State  of  Texas  and 
any  amendments  we  are  making  to  the 
rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Prior  to  this  rule,  the  majority  of 
Texas  was  listed  as  an  accredited-free 
zone,  and  the  remaining  portion  was 
listed  as  a  modified  accredited 
advanced  zone.  Under  this  rule,  the 
entire  State  of  Texas  is  reclassified  as 
modified  accredited  advanced. 


The  1997  Census  of  Agriculture 
reports  that  there  are  144,354  farms  in 
Texas  with  cattle  and  calves.  Statistics 
on  the  niunber  of  farms  in  Texas  with 
bison  were  not  available,  but  the 
number  is  believed  to  be  very  small. 
While  it  can  be  assumed  that  the 
majority  of  these  farms  are  located 
within  the  former  accredited-free  zone 
that  encompassed  most  of  Texas,  the 
number  of  farms  that  move  animals 
interstate  is  unknown.  However,  cattle 
operators  commonly  move  thefr  animals 
interstate  for  breeding,  slaughter,  or 
feeding.  In  fact,  approximately  3  million 
cattle  are  moved  interstate  from  the 
State  of  Texas  each  year. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  thefr  rules  on  small 
entities.  The  businesses  primarily 
affected  by  this  rule  are  cattle  owners  in 
Texas,  most  of  whom  are  small  in  size. 
Based  on  data  from  the  1997  Census  of 
Agriculture,  the  average  cattle  and  calf 
sales  per  farm  for  all  144,354  farms  in 
Texas  with  cattle  inventories  was 
$49,650,  well  below  the  U.S.  Small 
Business  Administration's  criterion  of 
$750,000  in  annual  sales  for  businesses 
primarily  engaged  in  cattle  fanning.  Of 
the  144,354  farms  in  Texas  with  cattle 
inventories  in  1997,  92  percent  had 
herds  of  fewer  than  200  cattle. 

This  rule  potentially  affects  all  cattle 
and  bison  herd  owners  in  Texas  who  are 
located  in  the  former  accredited-free 
zone  in  that  State  and  who  move  cattle 
or  bison  interstate.  Herd  owners  affected 
by  this  rule  will  see  additional  interstate 
movement  requirements  and  associated 
costs.  The  tuberculin  tests  for  sexually 
intact  animals  and  official  identification 
of  certain  animals  will  result  in  minimal 
costs  to  the  herd  owner. 

The  total  cost  for  tuberculin  tests  will 
depend  on  the  number  of  animals  that 
are  being  moved  interstate.  The  average 
cost  of  the  tuberculin  test  is  about  $380 
per  herd.  The  cost  per  animal  varies 
depending  on  the  size  of  the  herd.  For 
an  average-sized  herd  of  101  animals, 
the  average  cost  would  be 
approximately  $3.76  per  animal. 
Assuming  that  5  percent  of  the  cattle  in 
the  average-sized  herd  are  sexually 
intact  animals  that  move  interstate, 
tuberculin  testing  for  such  animals 
would  cost  approximately  $19  per  herd. 

Herd  owner  costs  for  applying  official 
identification  or  premises  of  origin 
identification  should  also  be  minimal. 
Herd  owners  can  apply  approved 
premises  of  origin  identification  without 
the  services  of  a  veterinarian.  The  cost 
of  each  eartag  is  about  4  cents,  and  the 
cost  of  the  eartag  applicator  is  only 
about  $12.  Assuming  that  10  percent  of 
the  cattle  in  the  average-sized  herd  are 
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moved  interstate  and  require 
identification,  the  cost  of  materials  for 
individual  identification  would  be  only 
about  40  cents  per  herd. 

We  do  not  expect  that  the  increased 
costs  stemming  from  this  rule  will  have 
a  significant  economic  impact  on  herd 
owners.  The  cost  increases  are  small 
when  compared  to  the  overall  value  of 
the  animals.  According  to  Agricultural 
Statistics  2001,  the  average  value  per 
head  for  all  13.7  million  cattle  and 
calves  in  Texas  was  $610.  The 
approximate  $3.76  cost  per  animal  for 
the  tuberculin  testing  and  the  4-cent 
cost  per  animal  for  identification  are 
equivalent  to  less  than  1  percent  of  the 
per-head  value  of  the  animals. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  econodiic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
*  3015,  subpart  V.) 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
chdlenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  350l" 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

Accordingly,  we  are  amending  9  CFR 
part  77  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111.  114. 114a.  115- 
117, 120. 121, 134b,  and  134f;  7  CFR  2.22. 
2.80,  and  371.4. 

2.  In  §  77.7,  paragraph  (b)  is  revised  to 
read  as  follows: 


§  77.7    Accredited-free  States  or  zones. 

***** 

(b)  The  following  are  accredited-free 
zones:  None. 

*  *        *        *        * 

3.  In  §  77.9,  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

§77.9    Modified  accredited  advanced 
States  or  zones. 

(a)  The  following  are  modified 
accredited  advanced  States:  Texas. 

(b)  The  following  are  modified 
accredited  advanced  zones:  None. 

*  *        *        *        *  I 

Done  in  Washington.  DC,  this  3rd  day  of 
June.  2002. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  02-14197  Filed  6-5-02;  8:45  am] 
BHJJNG  CODE  3410-34-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  25 

[Doclcet  No.  02-09] 

RiN  1557-AB95 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Regulation  H;  Docket  No.  R-1099] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  369 
RIN  3064-AC36 

Prohibition  Against  Use  of  interstate 
Branches  Primarily  for  Deposit 
Production 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Joint  final  rule. 

summary:  The  OCC,  the  Board,  and  the 
FDIC  (collectively,  the  "Agencies")  are 
amending  their  uniform  regulations 
implementing  section  109  of  the  Riegle- 
Neal  Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Interstate  Act)  to 
effectuate  the  amendment  contained  in 
section  106  of  the  Gramm-Leach-Bliley 
Act  of  1999.  Section  109  prohibits  any 
bank  from  establishing  or  acquiring  a 
branch  or  branches  outside  of  its  home 


State  under  the  Interstate  Act  primarily 
for  the  purpose  of  deposit  production, 
and  provides  guidelines  for  determining 
whether  such  bank  is  reasonably 
helping  to  meet  the  credit  needs  of  the 
communities  served  by  these  branches. 
Section  106  of  the  Gramm-Leach-Bliley 
Act  of  1999  expanded  the  coverage  of 
section  109  of  the  Interstate  Act  to 
include  any  branch  of  a  bank  controlled 
by  an  out-of-State  bank  holding 
company.  This  final  rule  amends  the 
regulatory  prohibition  against  branches 
being  used  as  deposit  production  offices 
to  include  any  bank  or  branch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company,  including  a  bank 
consisting  only  of  a  main  office. 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Karen  Tucker,  National  Bank 
Examiner,  Compliance  Division,  (202) 
874-4428;  Kathryn  Ray,  Counsel, 
Community  and  Consumer  Law 
Division,  (202)  874-5750;  Patrick  T. 
Tiemey,  Attorney,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090;  or  with  respect  to  foreign 
banks,  Martha  Clarke,  Acting  Assistant 
Director,  Legislative  and  Regulatory 
Activities  Division,  (202)  874-5090. 

Board:  Michael  J.  O'Rourke.  Counsel, 
Legal  Division,  (202)  452-3288;  Shawn 
McNulty,  Assistant  Director,  Division  of 
Consumer  and  Commtmity  Affairs,  (202) 
452-3946;  or  with  respect  to  foreign 
banks,  Ann  E.  Misback,  Assistant 
General  Counsel,  Legal  Division,  (202) 
452-3788. 

FDIC:  Louise  Kotoshirodo  Kramer, 
Policy  Analyst,  Division  of  Compliance 
and  Consumer  Affairs,  (202)  942-3599; 
or  Mark  Mellon,  Coimsel,  Supervision 
and  Legislation  Section,  (202)  898-3884. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Bacicground 

II.  Overview  of  the  Comments  Received 

III.  Analysis  of  the  Joint  Final  Rule 

A.  Bank  Locations  Subject  to  Section  109 
as  Amended 

1.  Coverage  of  Banks'  Main  Offices 

2.  Coverage  of  Interstate  and  Intrastate 
Branches 

B.  Multi-Tier  Bank  Holding  Companies 

C.  Definition  of  "Home  State"  for  a  Bank 
Holding  Company 

D.  Foreign  Banks  and  Branches 

E.  Impact  of  the  Rule 

IV.  Regulatory  Analysis 

A.  Paperwork  Reduction  Act 

B.  Regulatory  Flexibility  Act 

C.  OCC  Executive  Order  12866 

D'.  OCC  Unfunded  Mandates  Reform  Act  of 

1995 
E.  The  Treasury  and  General  Government 

Appropriations  Act,  1999 — Assessment 

of  Impact  of  Federal  Regulation  on 

Families 
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F.  Plain  Language 
L  Background 

The  Interstate  Act  ^  provides 
Bxpanded  authority  for  a  domestic  or 

Eoreign  bank  to  establish  or  acquire  a 
iranch  in  a  State  other  than  the  bank's 
home  State.  Section  109  of  the  Interstate 
Act  requires  the  Agencies  to  prescribe 
tmiform  rules  that  prohibit  the  use  of 
the  Act's  interstate  branching  authority 
primarily  for  the  purpose  of  deposit 
production.2  Congress  enacted  section 
109  to  ensure  that  the  new  interstate 
branching  authority  provided  by  the 
Interstate  Act  would  not  result  in  the 
taking  of  deposits  from  a  community 
without  banks  reasonably  helping  to 
meet  the  credit  needs  of  that 
community.  See  H.R.  Conf.  Rep.  No. 
103-651,  at  62  (1994). 
I    As  required  by  section  109,  the 
Agencies  issued  a  joint  final  rule 
implementing  section  109,  62  FR  47728 
(September  10,  1997).  This  rule 
provides  that,  beginning  no  earlier  than 
one  year  after  a  bank  establishes  or 
acquires  a  covered  interstate  branch,  the 
appropriate  agency  will  determine 
whether  the  bank  satisfies  a  loan-to- 
deposit  ratio  screen  ^  that  has  been 
established  by  section  109. 

If  the  bank's  statewide  loan-to-deposit 
'ratio  is  at  least  50  percent  of  the  host 
State  loan-to-deposit  ratio,  no  further 
analysis  is  required.  If,  however,  the 
appropriate  agency  determines  that  the 
bank's  statewide  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  host  State 
loan-to-deposit  ratio,  then  the  agency 
must  perform  a  credit  needs 
determination.''  Under  the  credit  needs 
determination,  the  appropriate  agency 
reviews  the  activities  of  the  bank,  such 
as  its  lending  activity  and  its 
performance  under  the  Commimity 
Reinvestment  Act  (CRA),  and 
determines  whether  the  bank  is 
reasonably  helping  to  meet  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  State. 

A  bank  that  fails  the  loan-to-deposit 
r^tio  screen  and  that  receives  a 
determination  that  it  is  not  reasonably 
helping  to  meet  the  credit  needs  of  the 


1  Pub.  L.  103-328,  108  Stat.  2338.   • 

2 12  U.S.C.  1835a. 

'The  loan-to-deposit  ratio  screen  compares  a 

nk's  ioan-to-deposit  ratio  within  the  State  where 
the  bank's  covered  interstate  branches  are  located 
(statewide  loan-to-deposit  ratio)  with  the  loan-to- 
deposit  ratio  of  all  banks  chartered  or 
headquartered  in  that  State  (host  State  loan-to- 
deposit  ratio).  Host  State  loan-to-deposit  ratios, 
based  on  reasonably  available  data,  are  jointly 
published  by  the  Agencies  every  year. 

*  A  credit  needs  determination  also  would  be 
performed  if  the  appropriate  agency  determines  that 
there  is  no  reasonably  available  data  that  permits 
the  agency  to  determine  the  bank's  statewide  loan- 
to-deposit  ratio. 


communities  served  by  the  bank's 
interstate  branches  could  be  subject  to 
sanctions  under  section  109. 

Section  106  of  the  Gramm-Leach- 
Bliley  Act  of  1999  (GLBA),  Public  Law 
106-102,  113  Stat.  1338  (November  12, 
1999),  amends  section  109  by  changing 
the  definition  of  an  "interstate  branch" 
to  include  any  hranch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company  (as  defined  in  section 
2(o)(7)  of  the  Bank  Holding  Company 
Act  of  1956  (BHC  Act)).  This  joint  final 
rule  conforms  the  Agencies'  uniform 
regulations  to  the  GLBA  amendment. 

n.  Overview  of  the  Comments  Received 

On  April  9,  2001,  the  Agencies 
published  a  notice  of  proposed 
rulemaking  in* the  FederaJ  Register  (66 
FR  18411).  The  Agencies  received  four 
comments  on  the  proposal.  Two  of  the 
comments  were  from  trade  associations 
and  two  were  from  banks. 

There  were  no  objections  to  the 
proposed  rule  and  three  of  the 
comments  generally  supported  it.  One 
commenter  noted  that  the  rule  simply 
effectuates  the  amendments  required  by 
the  GLBA.  Another  commenter  stated 
that  the  amendment  supports  the  efforts 
of  community  banks  and  the  needs  of 
businesses  and  consumers  they  serve. 

One  commenter  believed  that  the 
proposal  should  cover  institutions  that 
use  brokers  to  market  their  certificates 
of  deposit  in  communities  where  the 
institution  has  no  intention  of  lending. 
The  Agencies  believe  that  such  coverage 
goes  beyond  the  scope  of  section  109  of 
the  Interstate  Act  as  amended.  Thus,  the 
Agencies  have  not  made  any  changes 
from  the  proposal  in  response  to  this 
comment. 

While  not  objecting  to  the  rule,  one 
commenter  raised  a  question  about  the 
definition  of  a  bank  holding  company's 
"home  State."  Section  106  of  the  GLBA 
incorporated  by  reference  the  BHC  Act 
definition  of  "out-of-State  bank  holding 
company."  The  proposed  rule  therefore 
tracked  the  BHC  Act  definition.  It 
provided  that  the  home  State  of  a  bank 
holding  company  is  the  State  where  the 
total  deposits  of  all  the  banking 
subsidiaries  were  the  largest  as  of  the 
later  of  July  1,  1966  or  the  date  on 
which  the  company  becomes  a  bank 
holding  company.  The  commenter 
noted  that  because  deposit  levels  change 
over  time,  using  this  definition  to 
determine  the  home  State  of  a  bank 
holding  company  would  lead  to 
distortions  that  would  become  more  and 
more  pronounced.  However,  as  the 
commenter  recognized,  the  Agencies  are 
obligated  to  use  the  Bank  Holding 
Company  Act's  definition  due  to  its 


incorporation  into  section  106  of  the 
GLBA.5 

m.  Analysis  of  the  Joint  Final  Rule 

As  discussed  in  the  Background 
section,  section  109  prohibits  the  use  of 
the  interstate  banking  and  branching 
authority  granted  by  the  Interstate  Act  to 
engage  in  interstate  branching  primarily 
for  the  purpose  of  deposit  production. 
Prior  to  the  GLBA,  this  prohibition 
applied  to  any  bank  that  established  or 
acquired,  directly  or  indirecdy,  a  branch 
under  the  authority  of  the  Interstate  Act 
or  amendments  to  any  other  provision 
of  law  made  by  the  Interstate  Act.  In 
accordance  with  the  amendment  to 
section  109  adopted  by  the  GLBA.  the 
final  rule  broadens  this  prohibition  to 
apply  not  only  to  branches  established 
pursuant  to  the  Interstate  Act,  but  also 
to  any  bank  or  branch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company.  Thus,  the  final  rule 
amends  the  definition  of  the  term 
"covered  interstate  branch"  to  include 
any  hank  or  branch  of  a  bank  controlled 
by  an  out-of-State  bank  holding 
company.  We  also  have  made 
conforming  changes  to  our  respective 
regulations  ^  to  revise  the  definition  of 
"host  State"  and  to  clarify  that  the  loan- 
to-deposit  ratio  screen  will  be  applied  to 
a  bank,  or  branch  of  a  bank,  controlled 
by  an  out-of-State  bank  holding 
company  in  the  same  maimer  as  the 
screen  is  applied  to  a  covered  interstate 
branch.  The  final  rule  is  substantively 
identical  to  the  proposed  rule.  We  have 
made  only  technical  changes  to  each 
agency's  proposed  regulations. 

A.  Bank  Locations  Subject  to  Section 
109  as  Amended 

Prior  to  the  GLBA,  section  109's 
deposit  production  office  prohibition 
applied  only  to  an  interstate  branch  in 
a  host  State  that  is  acquired  or 


5  The  same  commenter  reiterated  certain 
comments  it  previously  made  in  the  original 
rulemaking  implementing  section  109.  62  FR  47728 
(September  10.  1997).  The  commenter  noted  that 
the  Agencies  use  Summary  of  Deposit  Reports  and 
Call  Reports  to  produce  the  annual  host  State  loan- 
to-deposit  ratios.  The  commenter  does  not  believe 
that  the  method  used  to  calculate  the  host  State 
loan-to-deposit  ratios  is  accurate.  The  commenter 
suggested  that  the  Agencies  should  require  banks  to 
report  deposits  and  luans-by  State  and  that  many 
banks  would  already  have  this  information 
available.  Additionally,  the  commenter  stated  that 
use  of  the  |une  30th  Call  Reports  to  calculate  ratios 
may  understate  agricultural  loan  volume,  which 
peaks  in  the  September  30th  Call  Report.  The 
commenter  recommended  that  the  Agencies  take 
the  cyclical  nature  of  agricultural  lending  into 
consideration  when  calculating  these  ratios.  Both  of 
these  comments  are  beyond  the  scope  of  the  current 
rulemaking. 

6  See  12  CFR  25.62(e)  and  25.63(a)  (OCC):  12  CFR 
208.7(b)(4)  and  208.7(c)(1)  (Federal  Reserve):  12 
CFR  369.2(d)  and  369.3(a)  (FDIC). 
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established  by  an  out-of-State  bank 
pursuant  to  the  hiterstate  Act  or  any 
amendment  made  by  the  Interstate  Act. 
As  amended,  the  prohibition  also 
applies  to  any  branch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company.  The  legislative 
history  of  this  amendment  indicates  that 
Congress  intended  that  this  amendment 
would  expand  the  scope  of  section  109 
to  cover  any  bank  or  branch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company,  as  discussed  below. 

1.  Coverage  of  Banks*  Main  Offices 

Coverage  of  the  final  rule  extends  to 
banks  controlled  by  out-of-State  bank 
holding  companies,  including  banks 
consisting  only  of  a  main  office.  The 
Agencies  determined  that  extension  of 
the  regulation  to  cover  a  bank's  main 
office,  whether  or  not  the  bank  also  has 
branches,  is  appropriate  because  the 
purpose  of  the  legislation  is  to  prevent 
out-of-State  bank  holding  companies 
from  taking  deposits  out  of  a  community 
without  helping  to  meet  the  credit  needs 
of  that  commimity.  See  145  Cong.  Rec. 
H11529  (daily  ed.  Nov.  4. 1999);  145 
Cong.  Rec.  H5217  (daily  ed.  July  1, 
1999);  144  Cong.  Rec.  H3133  (daily  ed. 
May  13, 1998).  This  purpose  would  be 
negated  if  banks  consisting  only  of  a 
main  office  were  excluded.  For 
example,  out-of-State  bank  holding 
companies  could  take  deposits  from  a 
host  State  simply  by  establishing 
separately  chartered,  single-office  banks 
in  a  host  State.  Therefore,  banks 
consisting  only  of  a  main  office  and 
controlled  by  an  out-of-State  bank 
holding  company  are  subject  to  the  joint 
final  rule. 

2.  Coverage  of  Interstate  and  Intrastate 
Branches 

The  amendment  to  section  109 
expands  the  scope  of  the  rule  to  include 
all  branches  of  a  bank  that  is  controlled 
by  an  out-of-State  bank  holding 
company.  Indeed,  Congress  intended  to 
apply  the  section  109  rule  to  "all 
branches  of  a  bank  owned  by  an  out-of- 
State  holding  company,"  not  just  to 
previously  exempt  branches  owned  by 
such  banks.  See  H.R.  Rep.  No.  106-74, 
pt.  1  at  128  (1999)  (emphasis  added). 
Thus,  the  final  rule  applies  to  all 
branches  of  a  bank  when  the  bank  and 
its  controlling  bank  holding  company 
have  different  home  States. 

B.  Multi-Tier  Bank  Holding  Companies 

Section  106  of  the  GLBA  expands  the 
definition  of  "interstate  branch"  to  any 
branch  of  a  bank  controlled  by  an  out- 
of-State  bank  holding  company  and 
incorporates  by  reference  the  BHC  Act 
definition  of  an  "out-of-State  bank 


holding  company."  12  U.S.C.  1841(o){7). 
We  have  used  the  BHC  Act  definition  of 
"control"  to  determine  the  controlling 
bank  holding  company.  This  is  the  top 
tier  bank  holding  company  in  a  multi- 
tier  bank  holding  company  structiue. 

C.  Definition  of  "Home  State"  for  a 
Bank  Holding  Company 

The  BHC  Act  defines  "home  State" 
with  respect  to  a  bank  holding  company 
as  the  State  where  total  deposits  of  all 
banking  subsidiaries  of  each  bank 
holding  company  are  the  largest  on  the 
later  of  July  1. 1966  or  the  date  on 
which  a  company  becomes  a  bank 
holding  company.  12  U.S.C.  1841(o)(4). 
To  determine  the  home  State  of  a  bank 
holding  company,  the  Agencies  will 
determine,  from  sources  available  at  the 
Agencies,  the  State  where  the  total 
deposits  of  all  the  banking  subsidiaries 
were  the  largest  as  of  the  later  of  July  1 , 
1966.  or  the  date  the  bank  holding 
company  was  formed.  We  recognize 
that,  in  certain  cases,  the  State  where 
the  total  deposits  of  all  of  a  bank 
holding  company's  subsidiary  banks 
were  largest  on  July  1. 1966.  or  at  the 
date  of  formation  of  the  bank  holding 
company,  may  not  be  the  same  State  in 
which  the  bank  holding  company's 
subsidiary  banks  hold  the  largest 
amount  of  deposits  now  or  at  a  future 
date.  However,  the  amendment  to 
section  109  made  by  the  GLBA  adopts 
the  BHC  Act  definition  of  "out-of-State 
bank  holding  company,"  and  the  BHC 
Act  definition  of  "home  State"  is 
incorporated  into  that  definition. 

D.  Foreign  Banks  and  Branches 

Section  106  of  the  GLBA  also 
necessitates  an  amendment  to  the 
definition  of  "home  State"  for  foreign 
banks  with  banking  operations  in  the 
United  States.  Under  U.S.  banking  law 
and  regulation,  foreign  banks  may  be 
treated  as  banking  institutions,  bank 
holding  companies,  or  both,  depending 
on  the  nature  of  their  operations  in  the 
United  States.  For  pxuposes  of 
determining  whether  a  U.S.  branch  of  a 
foreign  bank  is  a  covered  interstate 
branch,  a  foreign  bank's  home  State  is 
determined  under  section  5  of  the 
International  Banking  Act  of  1978  (12 
U.S.C.  3103),  §211.22  of  the  Federal 
Reserve's  Regulation  K  (12  CFR  211.22). 
§  28.11(o)  of  the  OCC  regulations,  and 
§  347.202(j)  of  the  FDIC  regulations.  For 
purposes  of  determining  whether  a 
branch  of  a  U.S.  bank  controlled  by  a 
foreign  bank  is  a  covered  interstate 
branch,  a  foreign  bank's  home  State  is 
determined  in  accordance  with  12 
U.S.C.  1841(o)(4)  as  discussed  above  in 
section  m.  C.  of  this  preamble  regarding 
U.S.  bank  holding  companies.  A  foreign 


bank  may  have  different  home  States 
with  respect  to  direct  offices  and 
subsidiary  banks. 

E.  Impact  of  the  Rule 

The  final  rule  is  unlikely  to  have  any 
impact  on  the  vast  majority  of  banks. 
Consistent  with  section  109  when  it  was 
first  enacted,  the  final  rule  does  not 
impose  any  new  recordkeeping 
requirements  on  affected  institutions. 
We  use  existing  data  to  determine  the 
loan-to-deposit  ratio  screen. 

Moreover,  there  is  no  additional 
burden  imposed  as  a  result  of  the  credit 
needs  determination.  In  order  to  make 
that  determination,  the  appropriate 
agency  will  review  the  activities  of  the 
bank,  such  as  its  lending  activity  and  its 
performance  under  the  CRA,^  and 
evaluate  whether  the  bank  is  reasonably 
helping  to  meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  State. 

The  only  cfrcumstance  in  which  the 
final  rule  would  impose  a  burden  on  a 
bank  is  if  the  bank  fails  both  the  loan- 
tp-deposit  ratio  screen  and  the  credit 
needs  determination.  Accordingly, 
while  the  statutory  amendment  and  this 
final  rule  extend  the  scope  of  the  DPO 
rule,  this  extended  scope  is  unlikely  to 
affect  most  institutions. 

IV.  Regulatory  Analysis 

A.  Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  final  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

B.  Regulatory  Flexibility  Act 

OCC:  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  OCC 


'  Some  entities  that  could  be  subject  to  section 
109,  including  certain  special  purpose  banks  and 
uninsured  branches  of  foreign  banks,  are  not 
evaluated  for  CRA  performance  by  the  Agencies. 
For  such  entities,  we  will  continue  to  use  the  CRA 
regulations  as  a  guideline  in  making  a  credit  needs 
determination.  The  CRA  regulations  provide  only 
guidance  to  assess  whether  activities  identifled  by 
these  institutions  help  to  meet  the  community's 
credit  needs,  and  do  not  obligate  these  institutions 
to  have  a  record  of  performance  under  the  CRA  or 
require  that  these  institutions  pass  any  performance 
tests  in  the  CRA  regulations.  We  also  will  continue 
to  give  substantial  weight  to  the  factor  relating  to 
specialized  activities  in  making  a  credit  needs 
determination  for  institutions  not  evaluated  under 
the  CRA.  For  example,  most  branches  of  foreign 
banks  derive  substantially  all  their  deposits  from 
wholesale  deposit  markets,  which  are  generally 
national  or  international  in  scope.  This  approach  is 
consistent  with  section  109's  overall  purpose  of 
preventing  banks  from  using  the  Interstate  Act  to 
establish  branches  primarily  to  gather  deposits  in     « 
their  host  State  without  reasonably  helping  to  meet 
the  credit  needs  of  the  communities  served  by  the 
bank  in  the  host  State.  See  Prohibition  Against  Use 
of  Interstate  Branches  Primarily  for  Deposit 
Production,  62  FR  47728.  47732-33  (September  10. 
1997)  (codified  at  12  CFR  parts  25.  208,  211,  369). 
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certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  would  extend  coverage  of 
section  109  to  some  additional 
institutions,  including  small  entities. 
However,  based  on  previous 
examination  experience,  we  expect  very 
few  institutions  will  experience  any  cost 
in  connection  with  complying  with  the 
rule.  Review  for  compliance  with 
section  109  is  conducted  at  the  same 
time  that  the  Community  Reinvestment 
Act  review  is  performed.  Section  109 
requires  that  the  Agencies  use  only 
available  information  to  conduct  their 
analyses.  Consistent  with  this 
requirement,  this  final  rule  does  not 
impose  any  additional  paperwork  or 
regulatory  reporting  requirements. 
Accordingly,  we  have  concluded  that 
the  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

BOARD:  Pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
501  et  seq.),  the  Board  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
would  extend  coverage  of  section  109  to 
some  additional  institutions,  including 
small  entities.  Review  for  compliance 
with  section  109  is  conducted  at  the 
same  time  that  the  Community 
Reinvestment  Act  review  is  performed. 
Consistent  with  the  requirement  that  the 
Agencies  use  only  available  information 
to  conduct  a  section  109  review,  the 
final  rule  does  not  impose  any 
additional  regulatory  burden  on  banks 
beyond  what  is  required  by  statute.  The 
burden  to  conduct  the  review  and  use 
only  available  data  is  on  the  banking 
regulatory  Agencies.  Thus,  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

FDIC:  Pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  the  FDIC  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
would  extend  coverage  of  section  109  to 
some  additional  institutions,  including 
small  entities.  However,  based  on 
previous  examination  experience,  we 
estimate  that  one  or  fewer  institutions 
per  year  will  experience  any  cost  in 
connection  with  complying  with  the 
rule.  Thus,  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  OCC  Executive  Order  12866 

The  OCC  has  determined  that  its 
>ortion  of  the  final  rule  is  not  a 


significant  regulatory  action  under 
Executive  Order  12866. 

D.  OCC  Unfunded  Mandates  Reform  Act 
of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Public 
Law  104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determined  that  this  final 
rule  will  not  result  in  expenditures  by 
State,  local,  and  tribal  governments,  or 
by  the  private  sector,  of  $100  million  or 
more.  Accordingly,  the  OCC  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

E.  The  Treasury  and  General 
Government  Appropriations  Act.  1999 — 
Assessment  of  Impact  of  Federal 
Regulation  on  Families 

The  FDIC  has  determined  that  this 
final  rule  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Public  Law  105-277,  112  Stat.  2681. 

F.  Plain  Language 

Section  722  of  the  GLBA  (12  U.S.C. 
4809)  requires  each  federal  banking 
agency  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  Toward  this  end  we 
have  used  a  variety  of  "plain  language" 
techniques  such  as  topical  headings,  a 
table  of  contents,  and  the  use  of 
pronouns  as  appropriate.  We 
specifically  invited  comments  on  how 
to  make  the  changes  proposed  by  this 
rulemaking  easier  to  understand.  No 
commenters  addressed  this  issue. 
Accordingly,  we  made  no  changes  to  the 
proposed  style  or  format. 

Listof  Subiects 

12  CFR  Part  25 

Community  development.  Credit, 
Investments,  National  banks.  Reporting 
and  recordkeeping  requirements. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime.  Currency,  Federal 
Reserve  System,  Investments. 


Mortgages.  Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  369 

Banks,  banking.  Community 
development. 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
of  the  Currency  amends  part  25  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  25— COMMUNITY 
REINVESTMENT  ACT  AND 
INTERSTATE  DEPOSIT  PRODUCTION 
REGULATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  21,  22,  26.  27.  30,  36. 
93a,  161.  215.  215a,  481,  1814.  1816,  1828(c). 
1835a,  2901  through  2907.  and  3101  through 
3111. 

2.  In  §25.62: 

A.  Paragraphs  (b),  (d),  and  (e)  are 
revised; 

B.  Paragraphs  (g)  and  (h)  are 
redesignated  as  paragraphs  (h)  and  (i), 
respectively;  and 

C.  A  new  paragraph  (g)  is  added  to 
read  as  follows: 

§25.62    Definitions. 

***** 

(b)  Covered  interstate  branch  means: 

(1)  Any  branch  of  a  national  bank,  and 
any  Federal  branch  of  a  foreign  bank, 
that: 

(i)  Is  established  or  acquired  outside 
the  bank's  home  State  pursuant  to  the 
interstate  branching  authority  granted 
by  the  Interstate  Act  or  by  any 
amendment  made  by  the  Interstate  Act 
to  any  other  provision  of  law;  or 

(ii)  Could  not  have  been  established 
or  acquired  outside  of  the  bank's  home 
State  but  for  the  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(l)(i)  of  this  section;  and 

(2)  Any  bank  or  branch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company. 
***** 

(d)  Home  State  means: 

(1)  With  respect  to  a  State  bank,  the 
State  that  chartered  the  bank,  (2)  With 
respect  to  a  national  bank,  the  State  in 
which  the  main  office  of  the  bank  is 
located; 

(3)  With  respect  to  a  bank  holding 
company,  the  State  in  which  the  total 
deposits  of  all  banking  subsidiaries  of 
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such  company  are  the  largest  on  the 
later  of: 

(i)  July  1.1966;  or 

(ii)  The  date  on  which  the  company 
becomes  a  bank  holding  company  under 
the  Bank  Holding  Company  Act; 

(4)  With  respect  to  a  foreign  bank: 

(i)  For  piuposes  of  determining 
whether  a.U.S.  branch  of  a  foreign  bank 
is  a  covered  interstate  branch,  the  home 
State  of  the  foreign  bank  as  determined 
in  accordance  with  12  U.S.C.  3103(c) 
and  12  CFR  28.11{o);  and 

(ii)  For  purposes  of  determining 
whether  a  branch  of  a  U.S.  bank 
controlled  by  a  foreign  bank  is  a  covered 
interstate  branch,  the  State  in  which  the 
total  deposits  of  all  banking  subsidiaries 
of  such  foreign  bank  are  the  largest  on 
the  later  of: 

(A)  July  1,1966;  or 

(B)  The  date  on  which  the  foreign 
bank  becomes  a  bank  holding  company 
under  the  Bank  Holding  Company  Act. 

(e)  Host  State  means  a  State  in  which 
a  covered  interstate  branch  is 
established  or  acquired. 
»        *        *        •        * 

(g)  Out-of-State  bank  holding 
company  means,  with  respect  to  any 
State,  a  bank  holding  company  whose 
home  State  is  another  State. 

•        •        •        *        • 

3.  In  §  25.63,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  25.63    Loan-to-deposit  ratio  screen. 

(a)  Application  of  screen.  Beginning 
no  earlier  than  one  year  after  a  covered 
interstate  branch  is  acquired  or 
established,  the  OCC  will  consider 
whether  the  bank's  statewide  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  relevant  host  State  loan-to-deposit 
ratio. 


Dated:  April  23,  2002 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  n 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  part 
208  of  chapter  II  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSmmONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36,  928,  QSa. 
248(a),  248(c).  321-338a.  371d,  461.  481-486, 


601,  611,  1814,  1816,  1818, 1820(d)(9). 
1823(j),  1828(o),  1831,  18310,  1831p-l, 
1831r-l,  1831W,  1835a,  1882,  2901-2907, 
3105,  3310,  3331-3351,  and  3906-3909;  15 
U.S.C.  78b,  781(b),  781(g),  781(i),  78o-4(c)(5), 
78q,  78q-l,  and  78w;  31  U.S.C.  5318,  42 
U.S.C.  4012a,  4104a,  4104b,  4106  and  4128. 

2.  In  §  208.7,  redesignate  existing 
paragraphs  {b)(6)  and  (b)(7)  as  (b)(7)  and 
(b)(8),  respectively,  revise  paragraphs 
(b)(2),  (b)(3),  (b)(4)  and  (c)(1),  and  add 
new  paragraph  (b)(6)  to  read  as  follows: 

f  208.7    Prohibition  against  use  of 
interstate  branches  primarily  for  deposit 
production. 

***** 

(b)*  *  * 

(2)  Covered  interstate  branch  means: 
(i)  Any  branch  of  a  State  member 

bank,  and  any  uninsured  branch  of  a 
foreign  bank  licensed  by  a  State,  that: 

(A)  Is  established  or  acquired  outside 
the  bank's  home  State  pursuant  to  the 
interstate  branching  authority  granted 
by  the  Interstate  Act  or  by  any 
amendment  made  by  the  Interstate  Act 
to  any  other  provision  of  law;  or 

(B)  Could  not  have  been  established 
or  acquired  outside  of  the  bank's  home 
State  but  for  the  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(2)(i)  of  this  section;  and 

(ii)  Any  hank  or  branch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company. 

(3)  Home  State  means: 

(i)  With  respect  to  a  State  bank,  the 
State  that  chartered  the  bank; 

(ii)  With  respect  to  a  national  bank, 
the  State  in  which  the  main  office  of  the 
bank  is  located; 

(iii)  With  respect  to  a  bank  holding 
company,  the  State  in  which  the  total 
deposits  of  all  banking  subsidiaries  of 
such  company  are  the  largest  on  the 
later  of: 

(A)  July  1,1966;  or 

(B)  "The  date  on  which  the  company 
becomes  a  bank  holding  company  under 
the  Bank  Holding  Company  Act. 

(iv)  With  respect  to  a  foreign  bank: 

(A)  For  purposes  of  determining 
whedier  a  U.S.  branch  of  a  foreign  bank 
is  a  covered  interstate  branch,  the  home 
State  of  the  foreign  bank  as  determined 
in  accordance  with  12  U.S.C.  3103(c) 
and  12  CFR  211.22;  and 

(B)  For  purposes  of  determining 
whether  a  branch  of  a  U.S.  bank 
controlled  by  a  foreign  bank  is  a  covered 
interstate  branch,  the  State  in  which  the 
total  deposits  of  all  banking  subsidiaries 
of  such  foreign  bank  are  the  largest  on 
the  later  of: 

(1)  July  1,  1966;  or 

(2)  The  date  on  which  the  foreign 
bank  becomes  a  bank  holding  company 
under  the  Bank  Holding  Company  Act. 


(4)  Host  State  means  a  State  in  which 
a  covered  interstate  branch  is 
established  or  acquired. 

***** 

(6)  Out-of-State  bank  holding 
company  means,  with  respect  to  any 
State,  a  hank  holding  company  whose 
home  State  is  another  State. 

***** 

(c)(1)  Application  of  screen. 
Beginning  no  earlier  than  one  year  after 
a  covered  interstate  branch  is  acquired 
or  established,  the  Board  will  consider 
whether  the  bank's  statewide  loan-to- 
deposit  ratio  is  less  than  50  percent  oi 
the  relevant  host  State  loan-to-deposit 
ratio. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  30,  2002. 
lennifer  J.  Johnson, 

Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 
12  CFR  Chapter  m    ^ 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
amends  part  369  of  chapter  III  of  title  12 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  369— PROHIBITION  AGAINST 
USE  OF  INTERSTATE  BRANCHES 
PRIMARILY  FOR  DEPOSIT 
PRODUCTION 

1.  The  authority  citation  for  part  369 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1819  (Tenth)  and 
1835a. 

2.  In  §  369.2,  redesignate  paragraphs 
(f)  and  (g)  as  (g)  and  (h),  respectively; 
revise  paragraphs  (b).  (c)  and  (d);  and 
add  new  paragraph  (f)  to  read  as 
follows. 

§369.2    Definitions. 

***** 

(b)  Covered  interstate  branch  means: 

(1)  Any  branch  of  a  State  nonmember 
bank,  and  any  insured  branch  of  a 
foreign  bank  licensed  by  a  State,  that: 

(i)  Is  established  or  acquired  outside 
the  bank's  home  State  pursuant  to  the 
interstate  branching  authority  granted 
by  the  Interstate  Act  or  by  any 
amendment  made  by  the  Interstate  Act 
to  any  other  provision  of  law;  or 

(ii)  Could  not  have  been  established 
or  acquired  outside  of  the  bank's  home 
State  but  for  the  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(l)(i)  of  this  section;  and 
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(2)  Any  bank  or  branch  of  a  bank 
controlled  by  an  out-of-State  bank 
holding  company. 

(c)  Home  State  means: 

(1)  With  respect  to  a  State  bank,  the 
State  that  chartered  the  bank; 

(2)  With  respect  to  a  national  bank, 
he  State  in  which  the  main  office  of  the 
)ank  is  located; 

I   (3)  With  respect  to  a  bank  holding 
company,  the  State  in  which  the  total 
deposits  of  all  banking  subsidiaries  of 
such  company  are  the  largest  on  the 
ater  of: 
(i)  July  1. 1966;  or 
(ii)  The  date  on  which  the  company 
lecomes  a  bank  holding  company  under 
he  Bank  Holding  Company  Act;    . 
(4)  With  respect  to  a  foreign  bank: 
(i)  For  purposes  of  determining 
vhether  a  U.S.  branch  of  a  foreign  bank 
s  a  covered  interstate  branch,  the  home 
State  of  the  foreign  bank  as  determined 
in  accordance  with  12  U.S.C.  3103(c) 
and  12  CFR  347.202(j);  and 
j   (ii)  For  purposes  of  determining 
whether  a  branch  of  a  U.S.  bank 
controlled  by  a  foreign  bank  is  a  covered 
interstate  branch,  the  State  in  which  the 
total  deposits  of  all  banking  subsidiaries 
of  such  foreign  bank  are  the  largest  on 
the  later  of: 

(A)  July  1,1966;  of 

(B)  The  date  on  which  the  foreign 
bank  becomes  a  bank  holding  company 
under  the  Bank  Holding  Company  Act. 

(d)  Host  State  means  a  State  in  which 
a  covered  interstate  branch  is 

stablished  or  acquired. 
*        *        *        * 

(f)  Out-of-state  bank  holding 
ompany  means,  with  respect  to  any 
State,  a  bank  holding  company  whose 
home  State  is  another  State. 


3.  In  §  369.3,  revise  paragraph  (a)  to 
1  ead  as  follows: 

•369.3    Loan-to-depostt  ratio  screen. 

(a)  Application  of  screen.  Beginning 
^0  earlier  than  one  year  after  a  covered 

Jiterstate  branch  is  acquired  or 
stablished,  the  FDIC  will  consider 
whether  the  bank's  statewide  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  relevant  host  State  loan-to-deposit 
ratio. 


By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C..  this  1st  day  of 
Karch.  2002. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  f  eldnian, 

fxecutive  Secretary. 

[FR  Doc.  02-14130  Filed  6-5-02;  8:45  am] 

9IUJNQ  CODE  4aiO-3»-P-,  6210-01-P;  e714-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-43-AD;  Amendment 
3^12768;  AD  2002-11-07] 

RiN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Models  ESS,  E55A, 
AS6TC,  S8,  S8A,  58P,  58PA,  58TC,  and 
S8TCA  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Models  E55,  E55A, 
A56TC.  58.  58A.  58P.  58PA,  58TC.  and 
58TCA  airplanes.  This  AD  requires  you 
to  inspect  the  Instrument  Subpanel 
electroluminescent  panel  retaining 
screw  for  proper  length  and  the  rotating 
beacon  circuit  breaker  switch  (or  any 
other  switch  in  the  same  location)  for 
damage  and  replace  any  screw  or  circuit 
breaker  switch  as  necessary.  This  AD  is 
the  result  of  a  report  that  an  improper 
length  electroluminescent  panel 
retaining  screw  damaged  the  rotating 
beacon  circuit  breaker  switch,  which 
resulted  in  damaged  wiring.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  damage  to  the  rotating  beacon 
circuit  breaker  switch  or  any  other 
switch  in  the  same  location  because  of 
an  incorrect  length  electroluminescent 
panel  retaining  screw.  This  condition 
could  result  in  failure  of  the  circuit 
breaker  and  lead  to  smoke  and/or  fire  in 
the  cockpit. 

DATES:  This  AD  becomes  effective  on 
July  15,  2002. 

"The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  July  15,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company.  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  2001-CE-43-AD,  901  Locust. 
Room  506,  Kansas  City,  Missouri  64106; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Dixon,  Aerospace  Engineer.  FAA. 
Wichita  Aircraft  Certification  Office, 


1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4152; 
facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

Raytheon  notified  FAA  of  an  incident 
where  the  pilot  had  to  return  to  the 
departing  airport  after  declaring  an 
emergency  because  of  smoke  in  the 
cockpit.  After  investigation.  FAA 
determined  that  the  cause  of  smoke  in 
the  cockpit  was  a  result  of  damage  to  the 
rotating  beacon  circuit  breaker  switch 
caused  by  an  improper  length 
electroluminescent  panel  retaining 
screw.  The  damaged  circuit  breaker 
switch  failed  to  shutdown  the  electrical 
ciurent  to  the  rotating  beacon.  Failure  of 
the  circuit  breaker  switch  caused  the 
wiring  to  bum  through  the  insulation 
and  the  other  wires  in  the  wire  bundle 
that  were  routed  with  the  wiring  to  the 
rotating  beacon  circuit  l»reaker  switch. 

What  Is  the  Potential  Impact  if  FAA 
Took  no  Action? 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  rotating  beacon 
circuit  breaker  switch  or  any  other 
switch  in  the  same  location.  Failure  of 
the  circuit  breaker  switch  could  result 
in  smoke  and/ or  fire  in  the  cockpit. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  applv  to  certain  Raytheon 
Models  £55,  E55A.  A56TC,  58.  58A. 
58P,  58PA,  58TC,  and  58TCA  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  January  31,  2002 
(67  FR  4683).  The  NPRM  proposed  to 
require  you  to: 

— Inspect  the  Instnunent  Subpanel 
electroluminescent  panel  for  the 
installation  of  a  rotating  beacon 
circuit  breaker  switch  or  any  other 
switch  installed  directly  above  the 
electroliuninescent  panel  retaining 
screw; 

— Inspect  the  installed  switch  for 

damage; 
— ^Replace  any  damaged  switch; 
— Inspect  the  electroluminescent  panel 

retaining  screw  to  ensure  correct 

length;  and 
— Replace  any  incorrect  length 

electroluminescent  panel  retaining 

screw  with  a  part  number  (P/N) 

MS352 14-24  screw. 
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Was  the  Public  Invited  To  Comment? 

TheFAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 


— do  not  add  any  additional  biuden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

What  Are  the  Differences  Between  This 
AD  and  the  Service  Information? 

Raytheon  Mandatory  Service  Bulletin 
No.  SB  33-3452,  Issued:  May.  2001,  is 
applicable  to  Models  E55,  A56TC,  58, 
58P.  and  58TC  airplanes.  We  have 
expanded  the  applicability  of  this  AD  to 
include  Models  E55A,  58A,  58PA,  and 
58TCA  airplanes.  The  serial  number 
ranges  of  the  affected  models  indicated 
in  the  service  information  include  these 
models  as  indicated  on  Type  Certificate 
Data  Sheet  3A16,  dated  January  15, 
2000. 

Raytheon  Mandatory  Service  Bulletin 
No.  SB  33-3452,  Issued:  May,  2001, 
specifies  that  you  accomplish  the 
inspection  within  25  hours  time-in- 
service  (TIS)  or  10  days  after  the 
effective  date  of  the  AD.  We  require  that 


you  inspect  within  100  hoiu-s  TIS  after 
the  effective  date  of  this  AD. 

We  do  not  have  justification  to  require 
this  action  within  25  hours  TIS.  We  use 
compliance  times  such  as  this  when  we 
have  identified  an  urgent  safety  of  flight 
situation.  We  believe  that  100  hoiu^  TIS 
will  give  the  owners  or  operators  of  the 
affected  airplanes  enough  time  to  have 
the  actions  accomplished  without 
compromising  the  safety  of  the 
airplanes. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  1,636 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Latx>rcost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

1  workhour  x  $60  per  hour  =  $60  

No  Darts  reauired  for  the  insoection     

$60 

$98,160 

We  estimate  the  following  costs  to  results  of  the  inspection.  We  have  no 

accomplish  any  necessary  replacements     way  of  determining  the  number  of 
that  will  be  required  based  on  the 


airplanes  that  may  need  such 
replacements: 


Latxjrcost 

Parts  cost 

Total  cost  per  airplane 

3  workhours  x  $60  per  hour  -  $180  

$1  for  a  new  electroluminescent  panel  retain- 
ing screw. 
$40  for  a  new  circuit  breaker  switch 

$180  ■)■  applicable  replacement  part(s)  cost. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-11-07    Raytheon  Aircraft  Company: 

Amendment  39-12768;  Docket  No. 
2001-CE-43-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  Nos. 

ESS  and  E55A  .... 

TE-768  through  TE- 

1201. 

A56TC  

TG-84  through  TG-94. 

58and58A  

TH-1  through  TH-1 388 

and  TH-1 390  through 

TH-1 395. 

58P  and  58PA  .... 

TJ-3  through  TJ-435  and 

TJ-^7  through  TJ- 

443. 

58TC  and  58TCA 

TK-1  through  TK-146 

and  TK-1 48  through 

TK-1 50. 
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(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  prevent  damage  to  the  rotating  beacon 
circuit  breaker  switch  or  any  other  switch  in 
the  same  location  because  of  an  incorrect 
length  electroluminescent  panel  retaining 
screw.  This  condition  could  result  in  failure 


of  the  circuit  breaker  and  lead  to  smoke  and/ 
or  fire  in  the  cockpit. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following, 
unless  already  accomplished: 


Actions 


Compliance 


Procedures 


{1)  Inspect  the  Instrument  Subpanel  electro- 
luminescent panel  for  the  installation  of  a  ro- 
tating tjeacon  circuit  breaker  switch  or  any 
other  switch  directly  above  the  lower  electro- 
luminescent panel  retaining  screw, 
(i)  If  a  blanking  plug  is  installed  above  the 
lower  electroluminescent  panel  retaining 
screw,   ensure  that  the  correct  length 
screw  is  installed.  The  correct  length  is 
0.28  to  0.31  Inches 
(ii)  If  the  screw  is  not  the  correct  length, 
install  part  number  (P/N)  N^S35214-24 
or  FAA-approved  equivalent  part  num- 
ber 
(lii)  If  a  rotating  t>eacon  circuit  breaker 
switch  or  any  other  switch  is  installed, 
inspect  the  switch  for  damage. 


Within  the  next  100  hours  time-in-service  (TIS) 
after  July  15,  2002  (the  effective  date  of  this 
AD). 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Raytheon  Mandatory 
Service  Bulletin  SB  33-3452,  Issued:  May, 
2001. 


( i)  Replace  any  damaged  switch  found  during 
the  inspection  required  in  paragraph 
(d)(1)(iii)  of  this  AD  and  replace  the  electro- 
luminescent panel  retaining  screw  if  it  is  not 
0.28  to  0.31  inches  in  length  with  a  P/N 
MS352 14-24  screw  or  FAA-approved  equiv- 
alent part  number. 


Prior  to  further  flight  after  the  inspection  re- 
quired by  paragraph  (d)(1)(iii)  of  this  AD. 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Raytheon  Mandatory 
Service  Bulletin  SB  33-3452.  Issued:  May, 
2001. 


^)  Do  not  install  any  electroluminescent  panel 
retaining  screw  in  the  lower  part  of  the  In- 
strument Subpanel  (underneath  the  circuit 
breaker  switches)  that  is  not  P/N  MS35214- 
24  or  FAA-approved  equivalent  part  number. 


As  of  July  15.  2002  (the  effective  date  of  this 
AD). 


Not  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
^y?  You  may  use  an  alternative  method  of 
c  ompliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
[  rovides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
[tertification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e)' 
of  this  AD.  The  request  should  inchide  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 


addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Gontact  Todd  DixorT,  Aerospace 
Engineer,  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas  67209; 
telephone:  (316)  946-4152:  facsimile:  (316) 
946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  fiight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21,197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  sen'ice  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB  33- 
3452,  Issued:  May.  2001.  The  Director  of  the 


Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Raytheon 
Aircraft  Company,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  You  may  view  copies  at 
the  FAA.  Central  Region.  Office  of  the 
Regional  Counsel,  901  Locust.  Room  506, 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  July  15,  2002. 

Issued  in  Kansas  City,  Missouri,  on  May 
23,  2002. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  02-13764  Filed  6-5-02;  8:45  am) 
BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctet  No.  2001-NE-17-AD;  Amendment 
39-12769;  AD  2002-11-08] 

RIN2120-AA64 

Airworttiiness  Directives;  Rolls-Royce 
pic.  RB211  Trent  875,  877,  884,  892, 
892B,  and  895  Series  Turtwfan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  pic  (RR) 
RB211  Trent  875.  877,  884,  892,  892B, 
and  895  series  turbofan  engines  with 
certain  part  number  (P/N)  low  pressure 
compressor  (LPC)  fan  blades  installed. 
This  action  requires  initial  and 
repetitive  ultrasonic  inspection  of  the 
fan  blade  dovetail  roots.  This 
amendment  is  prompted  by  the  loss  of 
an  LPC  fan  blade  during  takeoff.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  multiple  LPC  fan 
blade  failures  due  to  cracks,  which 
could  result  in  imcontained  engine 
failure  and  possible  damage  to  the 
airplane. 

DATES:  Effective  June  21.  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  21,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  5,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
17-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-ane- 
adcominent@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  this  AD  may 
be  obtained  from  Rolls-Royce  pic,  P.O. 
Box  31,  Derby  DE24  6BJ,  UK:  Telephone 
44  (0)  1332  242424:  fax  44  (0)  1332 
249936.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region.  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 


North  Capitol  Street.  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Biu"lington,  MA 
01803-5299:  telephone  (781)  238-7744; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  RR  RB211  Trent  875,  877,  884,  892, 
892B,  and  895  series  tiubofan  engines 
with  certain  P/N  LPC  fan  blades 
installed.  The  CAA  advises  there  has 
been  an  incident  involving  the  loss  of  an 
LPC  fan  blade  diu-ing  takeoff.  The 
release  of  the  blade  occurred  as  the 
result  of  the  initiation  and  propagation 
of  a  crack  in  the  LPC  fan  blade  root, 
convex  side,  located  on  either  side  of 
the  shear  key  slot.  A  subsequent 
"around  the  fleet  inspection"  revealed  a 
similar  condition  in  four  additional  LPC 
fan  blades.  The  effects  of  dry  film 
lubrication  and  improved  blade  root 
lubrication  (Metco  58)  were  determined 
to  be  critical  in  preventing  the  initiation 
of  cracking  in  the  root  of  the  LPC  fan 
blade.  In  addition,  blade  root 
configurations,  airplane  type,  and 
engine  ratings  were  found  to  affect 
initial  and  repetitive  inspection 
requirements. 

Manufacturer's  Service  Information 

RR  has  issued  service  bulletin  (SB) 
RB.211-72-D344,  Revision  4,  dated 
March  15.  2002,  that  provides 
procedures  to  ultrasonic-inspect  the 
blade  root  on  LPC  fan  blades.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  AD  001-02-2001, 
dated  February  2,  2000,  in  order  to 
assure  the  airworthiness  of  these  RR 
engines  in  the  UK. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactiued  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA,  • 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RR  RB211  Trent  875, 
877,  884,  892,  892B,  and  895  series 
turbofan  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  multiple  LPC  fan  blade  failures 
due  to  cracks,  which  could  result  in 
uncontained  engine  failure  and  possible 
damage  to  the  airplane.  This  AD 
requires  ultrasonic  inspection  of  the 
dovetail  roots  of  LPC  fan  blades  P/N's 
FK30838,  FK30840,  FK30842.  FW12960, 
FW12961,  FW12962,  and  FW13175.  The 
actions  must  be  done  in  accordance 
with  the  service  bulletin  described 
previously.  . 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportiuiity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  tontact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


Federal  Register /Vol.  67,  No.  109 /Thursday,  June  6,  2002 /Rules  and  Regulations 


38853 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  2001-NE-17-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incofporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-11-08    Rolls-Royce  pic:  Amendment 
39-12769.  Docket  No.  2001-NE-17-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Royce  pic.  (RR)  RB211 
Trent  875.  877,  884,  892.  892B,  and  895 
series  turbofan  engines  with  low  pressure 
compressor  (LPC)  fan  blades,  part  numbers 
(P/N's)  FK30838,  FK30840,  FK30842, 
FW12960.  FW12961,  FW12962,  and 
FW13175,  installed.  These  engines  are 
installed  on,  but  not  limited  to,  Boeing 
Company  777  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 

Table  1 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modihed,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiPication,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciflc  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  multiple  LPC  fan  blade  failures 
due  to  cracks,  which  could  result  in 
uncontained  engine  failure  and  possible 
damage  to  the  airplane,  do  the  following: 

(a)  Ultrasonic-inspect  and  disposition  the 
dovetail  roots  of  LPC  fan  blades,  P/N's 
FK30838.  FK30840.  FK30842,  FW12960. 
FW12961,  FW12962.  and  FW 13175,  that  are 
removed  from  the  engine,  in  accordance  with 
3.A.(1)  through  3. A. (5)  or,  for  blades  that  are 
not  removed  from  the  engine,  in  accordance 
with  3.8.(1)  through  3.B.(5)  of  the 
Accomplishment  Instructions  of  RR  service 
bulletin  (SB)  RB.211-72-D344.  Revision  4. 
dated  March  15,  2002. 

(b)  For  blades  P/N's  FK30838,  FK30840, 
and  FK30842,  that  have  not  been  relubricated 
using  either  RR  SB  RB.211-72-D344  or 
RB.211-72-D347,  during  any  interval 
exceeding  600  cycles-since-new  (CSN)  or 
cycles-since-rework  (CSR),  inspect  in 
accordance  with  paragraph  (a)  of  this  AD  and 
within  the  compliance  times  specified  in  the 
following  Table  1: 


Engine  series 


Boeing  777 
series  (IGW) 


Airplane  maximum  gross 

weight  (times  1000 

pounds) 


Initial  inspec- 
tion (CSN) 


Repetitive  in- 
spection (cy- 
cles-since-last- 
inspection 
(CSLI) 


(1)  -892 


-300 


(i)  660  and  632.5 
(ii)580 


600 
2,000 


80 
600 


(2)  -884,  -892,  -892B,  and  -895 


-200  with 
IGW 


(i)  632.5  and  648 

(ii)656 
(iii)  555 


1.200 

600 

2,000 


100 

80 

600 


(3)  -875 


200 


535 


2.000 


600 

600 


(4)  -877 


200 


545 


2,000 


(c)  For  blades  P/N's  FK30838,  FK30840,  and  FK30842,  that  have  been  relubricated  at  intervals  not  exceeding  600  CSN  or  CSR 
using  either  RR  SB  RB.211-72-D344  or  SB  RB.211-72-D347,  inspect  in  accordance  with  paragraph  (a)  of  this  AD  and  within  the 
compliance  times  specified  in  the  following  Table  2: 
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, 

Table  2 

Engine  series 

Boeing  777 
series  (IGW) 

Airplane  maximum  gross 

weight  (times  1 000 

pounds) 

Initial  inspec- 
tion (CSN) 

Repetitive  in- 
spection (cy- 
cles-since-last- 
inspection 
(CSLI) 

(1)  -892 

-300 

(i)  660  and  632.5 
(ii)580 

600 
2,400 

80 
600 

(2)  -884,  -89^  -892B,  and  -895 

-200  with 
IGW 

(i)  632.5  and  648 

(ii)  656 
(iii)  555 

2.400 

600 
2.400 

100 

80 
600 

(3)  -875  

-200 

535 

2.400 

600 

(4)  -877 

-200 

545 

2,400 

600 

(d)  For  blades  P/N's  FW12960.  FW12961,  FW12962,  and  FW13175,  either  new  or  reworked  to  that  configuration  at  greater  than 
600  CSN  or  since  previous  rework,  or  that  have  not  been  relubricated  during  any  interval  exceeding  600  CSN  or  CSR  using  either 
RR  SB  RB.211-72-D344  or  RB.211-72-D347  requirements,  inspect  in  accordance  witli  paragraph  (a)  of  this  AD  and  within  the  compliance 
times  specified  in  the  following  Table  3: 

Tables 


Engine  series 

Boeing  777 
series  (IGW) 

Airplane  maximum  gross 

weight  (times  1000 

pounds) 

Initial  inspec- 
tion (CSN) 

Repetitive  in- 
spection 
(CSLI) 

(1)-892 

-300 

(i)  660  and  632.5 
(ii)580 

600 
2,000 

100 
600 

(2)  -884,  -892,  -892B,  and  -895  ..'. 

-200  with 
IGW 

(i)  632.5  and  648 

(ii)656 
(iii)  555 

1,200 

600 
2,000 

125 

100 
600 

(3)  -875 

-200 

535 

2,000 

600 

(4)  -877 

-200 

545 

2,000 

600 

(e)  For  blades  P/N's  FW12960,  FW12961.  FW12962,  and  FW13175,  either  new  or  reworked  to  that  configuration  at  fewer  than 
600  CSN  or  since  previous  rework,  and  that  have  been  relubricated  using  either  RR  SB  RB.211-72-D344  or  SB  RB.211-72-D347 
at  intervals  not  exceeding  600  CSN  or  repetitive  lubrication,  inspect  in  accordance  with  paragraph  (a)  of  this  AD  and  within  the 
compliance  times  specified  in  the  following  Table  4: 


Table  4 


Engine  series 


Boeing  777 
series  (IGW) 


Airplane  maximum  gross 

weight  (times  1000 

pounds) 


Initial  inspec- 
tion (CSN) 


Repetitive  in- 
spection 
(CSLI) 


(1)  t892 


-300 


(i)  660  and  632.5 
(ii)580 


600 
2,400 


100 
1,200 


(2)  -884.  -892.  -892B,  and  -895 


(3)  -875 


-200  with 
IGW 


-200 


(i)  632.5  and  648 

(ii)656 

(iii)  555 

535 


2.400 

600 

2,400 
2.400 


125 

100 
1.200 
1.200 


(4)  -877 


-200 


545 


2.400 


1,200 


(f)  When  engines  containing  blades  P/N's 
FK30838,  FK30840.  FK30842,  FW12960. 
FW12961,  FW12962,  and  FW13175  are 
moved  from  one  gross  weight  category  to 
another,  the  inspection  schedule  that  is 
applicable  to  the  higher  gross  weight  category 
must  be  used. 

Optional  Terminating  Action 

(g)  Replacement  of  LPC  fan  blades  P/N's 
FK30838,  FK30840.  FK30842,  FW12960, 


FW12961,  FW12962,  and'FWl3175  with  a 
complete  set  of  LPC  fan  blades  that  have  a 
P/N  that  is  not  listed  in  this  AD  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraphs  (a) 
through  (e)  of  this  AD. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 
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Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(j)  The  inspection  must  be  done  in 
accordance  with  Rolls-Royce  pic.  (RR) 
service  bulletin  RB.211-72-D344,  Revision  4, 
dated  March  15,  2002.  This  incorporation  by 
reference  was  approved  by  the  Director  Of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Rolls-Royce  pic  P.O.  Box  31, 
Derby  DE24  SBJ,  UK;  Telephone  44  (0)  1332 
242424;  fax  44  (0)  1332  249936.  Copies  may 
be  inspected,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  001-02-2001, 
dated  February  2.  2000. 

Effective  Date 

(k)  This  amendment  becomes  effective  on 
June  21.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
May  27.  2002. 

Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-13885  Filed  6-5-02;  8:45  am] 
BLUNG  CODE  4910-1»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 
RIN  2700-AC53 

NASA  Grant  and  Cooperative 
Agreement  Handt>ook— Limitations  on 
Incremental  Funding  and 
Deobligations  on  Grants,  and 
Elimination  of  Delegation  of  Cioseout 
of  Grants  and  Cooperative  Agreements 
to  Office  of  Naval  Research  (ONR); 
Correction 

AfiENCY:  National  Aeronautics  and 
Space  Administration 
ACTION:  Final  rule;  correction. 

summary:  NASA  published  a  final  rule 
document  in  the  Federal  Register  of 
Tuesday,  May  7,  2002  (FR  DOC.  02- 
11167)  to  revise  the  threshold  for 
incrementally  funding  grants  and  to 


establish  dollar  thresholds  for 
incremental  funding  and  funding 
deobligation  actions  under  grants.  This 
document  corrects  the  RIN  niunber, 
which  was  incorrect  in  that  rule. 
DATES:  Effective  on  May  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Svarcas,  NASA  Headquarters,  Code  HC, 
Washington,  DC,  (202)  358-0464,  e- 
mail:  rsvarcas@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the  rule 
document  published  on  page  30544  in 
the  Federal  Register  of  Tuesday,  May  7, 
2002,  The  RIN  number  is  corrected  to 
read  "RIN  2700-AC53." 

Scott  Thompson, 

Acting  Assistant  Administrator  for 
Procurement. 

[FR  Doc.  02-14160  Filed  6-5-02;  8:45  am] 

BILUNG  CODE  751(M)1-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  732,  734,  738,  740,  742, 
748,  770,  772,  and  774 

[Docket  No.  0205021 05-21 05-01  ] 

RIN  0694-AC61 

Revisions  and  Clarifications  to 
Encryption  Controls  in  the  Export 
Administration  Regulations — 
implementation  of  Clianges  in 
Category  5,  Part  2  ("information 
Security"),  of  the  Wassenaar 
Arrangement  List  of  Duai-Use  Goods 
and  Other  Technologies 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  rule  amends  the  Export 
Administration  Regulations  (EAR)  to 
reflect  changes  made  to  the  Wassenaar 
Arrangement  List  of  dual-use  items,  and 
to  update  and  clarify  other  provisions  of 
the  EAR  pertaining  to  encryption  export 
controls.  Consistent  with  the  Wassenaar 
changes.  Note  No.  3  ("Cryptography 
Note")  to  Category  5 — part  II 
(Information  Security)  of  the  Commerce 
Control  List  (CCL)  is  amended  to  allow 
mass  market  treatment  for  all  encryption 
products,  including  products  with 
sjnmmetric  algorithms  employing  key 
lengths  greater  than  64-bits,  that 
previously  were  not  eligible  for  mass 
market  treatment.  As  a  result,  for  the 
first  time,  mass  market  encryption 
commodities  and  software  with 
symmetric  key  lengths  exceeding  64  bits 
may  be  exported  and  reexported  to  most 
destinations  without  a  license  under 
Export  Control  Classification  Numbers 


(ECCNs)  5A992  and  5D992,  following  a 
30-day  review  by  the  Bureau  of  Industry 
and  Security  (BIS)  (formerly  the  Bureau 
of  Export  Administration  (BXA)).  In 
addition,  this  rule,  for  the  first  time, 
allows  equipment  controlled  under 
ECCN  5B002  to  be  exported  and 
reexported  under  License  Exception 
ENC.  For  all  other  information  security 
items,  including  encryption  source  code 
that  would  be  considered  publicly 
available,  this  rule  updates  and  clarifies 
existing  notification,  review,  licensing 
and  post-export  reporting  requirements. 
Restrictions  on  exports  and  reexports  of 
encryption  items  to  terrorist-supporting 
states  (Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria),  their  nationals 
and  other  sanctioned  persons 
(individuals  and  entities)  are  not 
changed  by  this  rule. 
DATES:  This  rule  is  effective  June  6, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  E.  LaCroix,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Bureau  of  Industry  and  Seciuity, 
Telephone:  (202)  482-4439. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  19,  2000,  the  United 
States  updated  its  encryption  export 
regulations  to  provide  consistent 
treatment  with  regulations  adopted  by 
the  European  Union  (EU)  easing  export 
and  reexport  restrictions  among  the  15 
EU  member  states  and  Australia,  Czech 
Republic,  Hungary,  Japan,  New  Zealand, 
Norway,  Poland  and  Switzerland. 
Subsequent  to  the  publication  of  this 
amendment  to  the  Export 
Administration  Regulations  (EAR),  the 
member  nations  of  the  Wassenaar 
Arrangement  agreed  to  remove  key 
length  restrictions  on  encryption 
hardware  and  software  that  is  subject  to 
the  Cryptography  Note  (Note  No.  3)  to 
Category  5 — part  II  (Information 
Seciu'ity)  of  the  Conunerce  Control  List 
(CCL).  This  action  effectively  removed 
"mass  market"  encryption  products 
from  the  list  of  dual-use  items 
controlled  by  the  Wassenaar 
Arrangement. 

The  U.S.  encryption  export  control 
policy  continues  to  rest  on  three 
principles:  review  of  encryption 
products  prior  to  sale,  streamlined  post- 
export  reporting,  and  license  review  of 
certain  exports  of  strong  encryption  to 
foreign  government  end-users. 
Consistent  with  these  principles,  this 
amendment  updates  the  U.S.  encryption 
export  control  policy  in  several  areas. 

ror  "mass  market '  encryption 
hardware  and  software  products,  this 
rule  removes  Encryption  Item  ("EI")  and 
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National  Security  ("NS")  controls  on 
such  products  after  a  30-day  review  As 
a  result  of  the  removal  these  controls, 
these  items  may  be  exported  without 
regard  to  any  post-shipment  reporting 
requirements.  In  addition,  the  standard 
de  minimis  treatment  for  foreign 
products  containing  such  encryption 
products  apply,  i.e.,  exports  from  a 
foreign  countiy  of  foreign-made 
products  containing  25  percent  or  less 
of  controlled  U.S.  content  are  not 
subject  to  the  EAR,  except  to  embargoed 
and  designated  terrorist  supporting 
coimtries.  For  other  encryption  items, 
this  rule  clarifies  the  existing  provisions 
under  License  Exceptions  ENC  and 
TSU.  In  addition,  this  rule  clarifies 
existing  review  requirements  for  certain 
encryption  items  such  as  commercial 
encryption  products  that  implement 
elliptic  curve  cryptography,  perform 
short-range  wireless  functions,  or 
incorporate  encryption  soiut:e  code  that 
would  be  considered  publicly  available. 
Finally,  this  rule  amends  the  EAR  by 
adding  new  paragraph  headers, 
updating  cross-references  between 
relevant  sections  of  the  EAR.  and 
restructuring  existing  provisions  for 
clarity. 

This  rule  does  not  change  any  other 
existing  licensing  requirements  for 
encryption  items,  including  encryption 
technology  and  items  that  provide  an 
open  cryptographic  interface  (OCI). 

This  action  will  continue  to  protect 
our  national  security  and  foreign  policy 
interests  without  impairing  the  ability  of 
U.S.  companies  to  compete  effectively 
in  global  markets.  It  also  will  promote 
secure  electronic  commerce  and 
privacy,  and  help  to  protect  our  critical 
infrastructure. 

The  EAR  is  amended  as  follows: 

1.  Revised  instructions  for  submitting 
encryption  items  for  review  to  determine 
eligibility  under  License  Exception  ENC 
or  for  "mass  market '  treatment.  Except 
to  embargoed  or  designated  terrorist 
supporting  countries  and  sanctioned 
persons,  you  may  be  able  to  export  and 
reexport  your  encryption  item  without  a 
license,  cifter  your  item  is  reviewed  by 
the  Bureau  of  Industry  and  Security 
(BIS)  and  the  ENC  Encryption  Request 
Coordinator.  For  encryption  items  under 
License  Exception  ENC,  and  for  mass 
market  encryption  products  with 
synunetric  key  length  exceeding  64  bits, 
a  review  request  must  contain:  (1)  A 
completed  BIS-748P  hardcopy  form  or 
an  equivalent  electronic  SNAP  form 
(both  captiire  general  information  about 
the  review  request,  such  as  the  name  of 
the  item,  manufactiuer,  ECCN  and  a 
brief  commodity  description),  and  (2) 
support  dociunentation  containing 
technical  specifications  of  the  item. 


including  answers  to  the  questions  set 
forth  in  Supplement  No.  6  to  part  742. 
To  clarify  that  separate  classification  by 
BIS  is  not  required,  previous  references 
to  "classification"  in  §§  732.2,  732.3, 
734.4,  740.17.  742.15,  Supplement  No.  6 
to  Part  742,  748.3  and  770.2  are  revised 
to  read  "review".  Exporters  are 
instructed  to  insert  the  phrase  "Mass 
market  encryption"  or  "License 
Exception  ENC"  (whichever  is 
applicable]  in  Block  9  ("Special 
Purpose")  of  the  application  form. 
Failure  to  insert  the  appropriate  phrase 
may  delay  receipt  of  your  request  by 
BIS.  (For  compatibility  with  current 
application  processing  systems, 
exporters  should  continue  to  place  an 
"X"  in  the  box  marked  "Classification 
Request"  in  Block  5:  "Type  of 
Application".)  A  copy  of  your  review 
request  must  also  be  sent  to  the  ENC 
Encryption  Request  Coordinator,  via 
courier  or  mail.  Insufficient  or  missing 
documentation  may  delay  or  interrupt 
your  authority  to  export  and  reexport 
your  encryption  item.  A  fax  number  is 
now  published  for  review  requests 
submitted  to  BIS  via  SNAP.  Refer  to 
Supplement  No.  6  to  part  742  and 
§§  740.17(d).  742.15(b)(2)  and  748.3(d) 
for  information  on  submitting 
encryption  review  requests. 

2.  Clarification  of  review  and 
notification  requirements.  Except  as 
elsewhere  specified  in  the  EAR,  a 
license  or  review  by  BIS  is  required  for 
encryption  items  with  symmetric  key 
length  exceeding  64  bits.  In  multiple 
sections,  the  EAR  is  amended  to  clarify 
when  a  review  or  notification  is  (or  is 
not)  required. 

a.  Clarification  of  when  no  review  or 
notification  is  required,  i.  U.S. 
companies  and  subsidiaries.  Items 
controlled  imder  Category  5 — part  11  of 
the  Commerce  Control  List  (ECCNs 
5A002,  5B002,  5DO02,  5E002,  5A992, 
5D992  and  5E992)  may  be  exported  and 
reexported,  without  review  or 
notification,  to  U.S.  companies  and  their 
subsidiaries  for  internal  use,  including 
the  development  of  new  products  inside 
and  outside  the  United  States  by  their 
employees,  contractors  and  interns. 
Existing  restrictions  on  exports  and 
reexports  of  encryption  items  to  the 
countries  and  foreign  nationals  of  Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Syria  or 
Sudan  continue  to  apply.  Refer  to 
§§  740.17(b)(1)  and  742.15(b)(3)(i)  of  the 
EAR.  Exports  and  reexports  to  foreign 
companies  with  subsidiary  locations  in 
the  United  States,  and  to  foreign 
strategic  partners  of  U.S.  companies, 
will  continue  to  be  favorably  considered 
under  a  license  or  an  Encryption 
Licensing  Arrangement  (ELA).  Refer  to 
§  742.15(a)  of  the  EAR. 


ii.  Certain  short-range  wireless  items. 
No  review  or  notification  is  required  for 
short-range  wireless  products  (e.g.  with 
an  operating  range  typically  not 
exceeding  100  meters)  that  qualify  as 
"mass  market"  and  are  only  controlled 
imder  Category  5 — part  n  of  the  CCL 
because  they  incorporate  parts  or 
components  with  encryption 
functionality  specified  and  limited  to 
short-range  wireless  functions  based  on 
such  commercial  standards  as 
Bluetooth,  Home  Radio  Frequency 
(HomeRF)  and  IEEE  802.11b  ("WiFi"). 
This  provision  for  mass  market  products 
is  foimd  in  §  742.15{b)(3)(ii).  A  similar 
existing  provision  for  "retail"  short- 
rang6  wireless  products  continues  under 
License  Exception  ENC.  See 
§740.17(b)(3)(iii)(H). 

iii.  Certain  items  with  limited  use  of 
cryptography.  This  nUe  clarifies  that  no 
review  or  notification  is  required  for 
information  security  items  which 
employ  limited  forms  of  cryptography, 
but  which  do  not  perform  encryption 
functions  (including  key  management) 
controlled  for  "EI"  reasons  under 
ECCNs  5A002,  5D002  or  5E002.  These 
items  are  controlled  under  ECCNs 
5A992,  5D992  and  5E992,  regardless  of 
bit  length  or  whether  they  are  "mass 
market".  See  §  742.15(b)(3)(iii).  Such 
items  include  items  with  cryptographic 
functions  limited  to  authentication 
(including  seciue  hash  functions  and 
message  authentication  codes)  or  digital 
signatiu-e,  execution  of  copy  protected 
software,  commercial  civil  cellular 
telephones  not  capable  of  end-to-end 
encryption,  and  "finance  specific"  items 
specially  designed  and  limited  for 
banking  use  or  money  transactions  (e.g. 
highly  field-formatted  with  validation 
procedures  and  not  easily  diverted  to 
other  end-uses).  Refer  to  the  Related 
Controls  and  Technical  Notes  under 
ECCN  5A002  in  the  CCL  (part  774  of  the 
EAR)  for  a  complete  list  of  commodities. 

Note:  Previous  references  specific  to 
"finance  specific"  items  under  the  "retail" 
provisions  of  License  Exception  ENC  are 
removed  for  clarity  (§  740.17(b)(3)).  Products 
which  may  have  end  uses  related  to  financial 
operations  (e.g.  supply  chain  management), 
but  which  are  not  limited  by  design  to 
banking  use  or  money  transactions,  remain 
subject  to  "EI"  controls  under  ECCNs  5A002 
and  5D002  and  continue  to  be  eligible  for 
export  and  reexport  as  "retail"  encryption 
commodities  and  software,  after  review  by 
BIS  under  License  Exception  ENC. 

b.  Clarification  of  when  a  review  is 
required,  i.  Review  under  Ucense 
Exception  ENC.  Encryption  items 
controlled  under  ECCNs  5A002,  5D002 
and  5E002.  and  equipment  controlled 
under  ECCN  5B002,  require  review  by 
BIS  prior  to  export  and  reexport  under 
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the  updated  provisions  of  License 
Exception  ENC  (§  740.17  of  the  EAR). 
Once  BIS  receives  the  information 
required  for  review  (as  described  in 
Supplement  No.  6  to  part  742  of  the 
Ea!R),  you  may  export  and  reexport  all 
such  items  (except  cryptanalytic  items 
to  government  end-users)  to 
organizations  and  companies  located  or 
headquartered  in  the  European  Union 
plus  eight  additional  countries.  See 
§  740.17(a).  Thirty  days  after  BIS 
registers  your  review  request,  you  may 
export  and* reexport  any  encryption 
item,  except  those  which  provide  an 
open  cryptographic  interface  (OCI).  to 
any  non-government  end-user  except 
those  in  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Syria  or  Sudan.  In  addition, 
conmiodities  and  software  that  do  not 
qualify  as  "mass  market"  but  which 
qualify  as  "retail"  may  be  exported  and 
reexported  to  government  end-users, 
once  so  authorized  by  BIS.  See 
§  740.17(b)(3)  of  the  EAR  for  the 
treatment  of  "retail"  encryption 
commodities  and  software,  and 
§  740.17(b)(2)  for  commodities  and 
software  and  that  are  not  eligible  as 
retail.  Products  not  eligible  as  retail 
require  a  license  to  government  end- 
users,  except  as  authorized  under 
§  740.17(a).  Encryption  technology 
controlled  under  ECCN  5E002  and  items 
which  provide  an  OCI  are  not 
authorized  for  export  or  reexport  imder 
§  740.17(b)(2)  or  (b)(3)  and  require  a 
license  to  any  end-user  outside  the 
countries  listed  in  Supplement  No.  3  to 
part  740.  Exports  and  reexports  of 
products  reviewed  by  BIS  under  License 
Exception  ENC  may  require  reporting, 
as  described  in  §  740.17(e).  License 
Exception  ENC  is  amended  with  new 
paragraph  headers  and  updated  text,  for 
clarity. 

j  j  ii.  Review  for  mass  market  encryption 
products  exceeding  64  bits.  Encryption 
conimodities  and  software  that  qualify 
for  "mass  market"  treatment  under  the 
Cryptography  Note  (Note  3)  to  part  II  of 
Category  5  of  the  CCL,  and  which 
implement  encryption  with  symmetric 
key  length  exceeding  64-bits,  require 
review  by  BIS  prior  to  export  and 
reexport.  These  No  License  Required 
(NLR)  products  are  removed  from  "EI" 
and  "NS"  controls,  are  controlled  under 
ECCNs  5A992  and  5D992,  and  remain 
subject  to  the  EAR.  Similar  to 
enoyption  items  under  License 
Exception  ENC,  you  may  immediately 
export  and  reexport  >64  bit  mass  market 
encryption  products  to  organizations 
and  companies  located  or  headquartered 
in  the  European  Union  plus  eight 
additional  coimtries.  Thirty  days  after 
US  receives  your  review  request,  you 


may  export  and  reexport  your  mass 
market  encryption  product  to  any  end- 
user  (except  embargoed  or  designated 
terrorist  supporting  countries  and 
sanctioned  persons),  without  post- 
export  reporting  or  additional  national 
security  review  for  de  minimis 
eligibility.  AH  existing  restrictions  and 
licensing  requirements  to  embargoed  or 
designated  terrorist  supporting 
countries  (Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria)  and  sanctioned 
persons  are  continued  by  this 
amendment.  Posting  of  mass  market 
encryption  software  on  the  Internet  (e.g., 
FTP  "or  Worid  Wide  Web  site)  where  it 
may  be  downloaded  by  anyone  would 
not  establish  "knowledge"  of  a 
prohibited  export  or  reexport.  In 
addition,  such  posting  would  not  trigger 
"red  flags"  necessitating  the  affirmative 
duty  to  inquire  under  the  "Know  Your 
Customer"  guidance  provided  in 
Supplement  No.  3  to  part  732  of  the 
EAR.  See  §  742.15(b)(2)  and  Supplement 
No.  6  to  part  742  of  the  EAR  for 
requirements,  procedures  and 
instructions  for  requesting  review.  See 
§§734.2,  734.3,  734.7,  734.8,  734.9, 
740.13,  740.13(d)  and  742.15(b)  for 
other  revisions  to  the  EAR  which  reflect 
these  changes  in  ECCN  and  reasons  for 
control  for  >64  bit  mass  market 
encryption  commodities  and  software. 

c.  Clarification  of  when  a  notification 
is  required,  i.  Encryption  source  code 
that  would  be  considered  publicly 
available,  and  corresponding  object 
code.  This  rule  simplifies  U.S.  export 
treatment  of  encryption  source  code  that 
would  be  considered  publicly  available, 
by  allowing  all  such  source  code  (and 
corresponding  object  code)  to  be 
exported  and  reexported  under  License 
Exception  TSU  once  notification  (or  a 
copy  of  the  source  code)  is  provided  to 
BIS,  regardless  of  whether  a  fee  or 
royalty  is  charged  for  the  commercial 
production  or  sale  of  products 
developed  using  this  software.  Refer  to 
§  740.13(e).  This  rule  further  clarifies 
that  these  license  exception  provisions 
do  not  extend  to  any  encryption 
software  that  has  not  been  made 
publicly  available,  including  such 
encryption  software  that  incorporates  or 
is  specially  designed  to  use  publicly 
available  encryption  software 
components  (ref:  §  740.13(e)  (3)).  Such 
encryption  software  may  instead  be 
exported  and  reexported  under  License 
Exception  ENC,  subject  to  the  terms  and 
conditions  set  forth  in  §  740.17  of  the 
EAR.  See  §§  740.17(b)(2)(ii)  and  (iii)  for 
specific  provisions  relating  to  such 
encryption  source  code  and  general 
purpose  toolkits.  Previous  references  to 
commercial  encryption  source  code 


under  License  Exception  ENC  (i.e., 
§  740.17(b)(4)  prior  to  this  amendment) 
are  subsumed  by  these  streamlined  and 
clarified  provisions  of  the  EAR. 

ii.  56  bit  encryption  items  (including 
512-bit  asymmetric  and  112-bit  elliptic 
curve  algorithms),  and  mass  market 
encryption  products  not  exceeding  64 
bits.  This  rule  clarifies  that,  in  addition 
to  mass  market  encryption  commodities 
and  software  with  key  lengths  not 
exceeding  64  bits  for  the  symmetric 
algorithm,  other  encryption  items  with 
key  lengths  not  exceeding  56  bits  for 
symmetric  algorithms,  512  bits  for 
asymmetric  key  exchange  algorithms, 
and  112  bits  for  elliptic  curve 
algorithms  may  be  immediately 
exported  and  reexported  No  License 
Required  (except  to  embargoed  or 
designated  terrorist  supporting 
countries  and  sanctioned  persons),  upon 
notification  to  BIS.  See  §  742.15(b)(1). 

The  EAR  is  further  amended  by  the 
following  revisions: 

3.  Clarification  of  beta  test  software 
requirements  in  License  Exception  TMP. 
In  §  740.9  (Temporary  imports,  exports 
and  reexports  (TMP)),  existing 
provisions  for  beta  test  encryption 
software  are  restructured  for  clarity,  and 
new  paragraph  headings  are  added. 

4.  Clarification  of  License  Exception 
ENC  requirements.  In  §  740.17 
(Encryption  Commodities  and  Software 
(ENC)),  existing  provisions  are 
restructured  for  clarity',  and  new 
paragraph  headings  are  added.  Subject 
to  the  terms  and  conditions  set  forth 
therein,  License  Exception  ENC  applies 
to  encryption  items  that  do  not  qualify 
for  "mass  market"  treatment. 

a.  §  740.17(a)  (Exports  and  reexports 
to  countries  listed  in  Supplement  3  to 
part  740)  is  revised  to  allow  the  export 
and  reexport  of  equipment  controlled 
under  ECCN  5B002  to  the  European 
Union  plus  eight  additional  countries, 
under  License  Exception  ENC.  Now,  all 
items  controlled  under  ECCNs  5A002. 
5B002,  5D002  and  5E002,  except 
cryptanalytic  items  to  government  end- 
users,  are  eligible  under  this  provision 
of  the  EAR.  This  includes  items  that 
provide  an  open  cryptographic  interface 
(OCI). 

b.  §  740.17(b)(1)  (Encryption  items  for 
U.S.  subsidiaries)  is  revised  to  allow 
equipment  controlled  under  ECCN 
5B002  to  U.S.  companies  and  their 
subsidiaries  under  License  Exception 
ENC.  All  items  controlled  under  ECCNs 
5A002,  5B002,  5D002  and  5E002, 
including  those  which  provide  an  OCI. 
are  eligible  under  this  provision  without 
review  or  notification. 

c.  §  740.17(b)(2)  (Encryption 
commodities  and  software  to  non- 
government end-users)  is  revised  for 
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clarity.  All  items  controlled  under 
ECCNs  5A0O2.  5B002  and  5D002.  except 
items  that  provide  an  OCI,  may  be 
exported  to  non-government  end-users 
30  days  after  BIS  receives  a  completed 
review  request.  This  includes  network 
infrastructiue  products,  encryption 
source  code  (immediately  eligible  once 
the  review  request,  including  a  copy  of 
the  source  code,  is  submitted),  general 
purpose  toolkits,  cryptanalytic  items. 
and  other  items  that  do  not  qualify  for 
"mass  market"  or  "retail"  treatment. 
This  amendment  also  clarifies  that  the 
EAR  imposes  no  additional  restrictions 
on  Internet  and  telecommunications 
service  providers.  Exports  and  reexports 
of  network  infrastructure  commodities, 
software  and  technology  to  government 
end-users  outside  the  coimtries  listed  in 
Supplement  No.  3  to  part  740  continue 
'to  require  a  license. 

d.  §  740.17(b)(3)  (Retail  encryption 
conunodities,  software  and  components 
to  government  and  non-govenunent 
end-users)  is  revised  and  restructured 
for  clarity.  New  paragraph  headers  are 
added,  and  existing  provisions  are 
consolidated.  This  paragraph  clarifies 
that  the  following  are  among  the 
examples  of  encryption  products 
eligible  for  retail  treatment  under 
License  Exception  ENC: 

i.  Encryption  commodities  and 
software  (including  key  management 
products)  with  key  lengths  not 
exceeding  64  bits  for  symmetric 
algorithms,  1024  bits  for  asymmetric 
algorithms,  and  160  bits  for  elliptic 
curve  algorithms  (see 
§740.17{b)(3)(ii)(A)); 

ii.  Encryption  commodities  and 
software  which  are  limited  to  allowing 
foreign-develo{>ed  encryption  products 
to  operate  with  U.S.  products,  or  which 
activate  encryption  functions  in  other 
retail  products  (when  the  encryption 
would  otherwise  remain  inoperable, 
"dormant"  or  disabled)  (see 
§§740.17(b)(3)(ii)(CHD)): 

iii.  Low-end  virtual  private 
networking  (VPN)  equipment  (e.g.  with 
encrypted  throughput  not  exceeding  10 
Mbps,  or  supporting  no  more  than  100 
conciurent  encrypted  tunnels)  (see 
§740.17{b){3)(iii)(C)); 

iv.  Applets  and  web  portal  software 
implementing  Secure  Socket  Layer 
(SSL)  encryption  (see 
§740.17(b)(3)(iii)(F)): 

v.  Network  and  security  management 
products  designed  for,  bundled  with,  or 
pre-loaded  on  single  CPU  computers, 
low-end  servers  or  retail  networking 
products  (see  §  740.1 7(b)(3)(iii)(G));  and 

vi.  Short-range  wireless  components 
and  software  (e.g.  with  an  operating 
range  typically  not  exceeding  100 
meters)  based  on  commercial  standards 


as  Bluetooth.  Home  Radio  Frequency 
(HomeRF)  and  IEEE  802.11b  ("WiFi") 
(see  §  740.1 7(b)(3)(iii)(H)): 

e.  In  §  740.17(b)(4),  previous 
provisions  regarding  commercial 
encryption  source  code  are  now 
subsiuned  by  updated  provisions  for: 

i.  Encryption  source  code  (and 
corresponding  object  code)  which 
would  be  considered  publicly  available 
(refer  to  §  740.13(e)  of  the  EAR);  and 

ii.  Encryption  source  code  which 
would  not  be  considered  publicly 
available  (i.e.,  "company  proprietary" 
encryption  soiux:e  code).  See 
§  740.1 7(b)(2)(ii). 

This  paragraph  (b)(4)  now  cross- 
references  the  de  minimis  provisions  of 
§  734.4  for  encryption  items  controlled 
under  ECCNs  5A002  and  5D002. 

f.  Previous  references  to  cryptographic 
interfaces  in  former  §  740.17(b)(5)  are 
now  incorporated  into  the  general 
provisions  of  License  Exception  ENC. 
See  §  740.17(a)  for  cryptographic 
interface  items  to  the  European  Union 
plus  eight  additional  countries,  and 
refer  to  §  740.17(b)(1)  for  U.S. 
subsidiaries.  Products  which  are  used  to 
establish  a  closed  cryptographic 
interface  (e.g.  signing)  continue  to  be 
treated  as  "retail"  (see 
§740.17(b)(3)(ii)(C)). 

g.  In  §  740.17(c)  (Reexports  and 
transfers),  this  rule  clarihes  that  foreign- 
developed  products  which  are  designed 
to  operate  with  U.S.  products  through  a 
cryptographic  interface  are  subject  to 
the  EAR,  but  do  not  require  review  by 
BIS. 

h.  hi  §740. 17(d)  (Review 
requirement),  instructions  and 
procedures  for  submitting  review 
requests  for  encryption  items  under 
License  Exception  ENC  are  updated  and 
clarified. 

i.  In  §§  740.17(d)(2)  and  (3)(i).  existing 
grandfathering  and  key  length  increase 
provisions  are  revised,  for  clarity  and 
consistency  with  §§  740.17(a),  (b)(2)  and 
(b)(3). 

j.  §  740.17(e)  (Reporting  requirements) 
is  restructured  for  clarity.  This  rule 
clarifies  that  the  requirements  to  report 
foreign  products  developed  fitam  U.S. 
source  code  and  toolkits  apply  only  if 
you  know  when  the  foreign  product  is 
made  available  for  commercial  sale.  See 
§  740.17(e)(3).  The  previous  reporting 
exemption  for  "finance-specific 
products"  is  removed  from  this  section, 
to  clarify  that  these  products  may  be 
exported  and  reexported  (except  to 
embargoed  or  designated  terrorist 
supporting  countries  and  sanctioned 
persons)  under  ECCNs  5A992  and 
5D992,  writhout  review  by  BIS.  Refer  to 
§  742.15(b)(3)(iii).  This  clarification  is 
made  for  consistency  with  the 


Wassenaar  Arrangement  list  of  dual-use 
items.  Reporting  exemptions  previously 
listed  in  under  §  740.17(e)(1)  are  now 
listed  under  §  740.17(e)(4). 

5.  Clarification  of  licensing 
requirements  and  policies  for 
encryption  items.  In  §  742.15(a) 
(Licensing  requirements  and  policy), 
existing  U.S.  licensing  requirements  and 
licensing  policy  provisions,  including 
those  pertaining  to  encryption  items 
under  Encryption  Licensing 
Arrangements,  are  consolidated  into 
clarified  provisions  §  742.15(a)(l)(i) 
(Licensing  requirements)  and 

§  742.15{a)(l)(ii)  (Licensing  policy). 

6.  Clarification  of  notification  and 
review  requirements  for  encryption 
items  controlled  under  ECCN  5A992, 
5D992.  or  5E992.  §  742 . 1 5(b) 
(Notification  and  review  requirements 
for  encryption  items  controlled  under 
ECCNs  5A992,  5D992  and  5E992) 
clarifies  when  notification  or  review  is 
required  for  encryption  items  not 
controlled  for  "EI"  and  "NS"  reasons 
under  ECCNs  5A002,  5D002  or  5E002. 

i.  to  §  742.15(b)(1),  notification 
requirements  for  certain  encryption 
items  with  restricted  bit  lengths  are 
clarified. 

ii.  to  §  742.15(b)(2),  review 
requirements  for  >64  bit  mass  market 
encryption  products  are  established. 

iii.  to  §  742.15(b)(3),  transactions  and 
items  which  do  not  require  review  or 
notification  are  described. 

iv.  §  742.15(b)(4)  clarifies  that 
commodities,  software  and  components 
which  activate  encryption  functions  in 
56-bit  or  mass-market  products  (when 
the  encryption  would  otherwise  remain 
inoperable,  "dormant"  or  disabled),  are 
also  controlled  under  ECCNs  5A992  and 
5D992.  Commodities  and  software  that 
"activate"  dormant  56-bit  encryption 
require  notification  under  §  742.15(b)(1), 
while  commodities  and  software  that 
"enable"  mass  market  products  to 
perform  encryption  exceeding  64  bits 
for  the  symmetric  algorithm  require 
review  under  §  742.15(b)(2). 

Note:  "Activation"  commodities  and 
software  that  enable  "EI"  controlled 
encryption  functionality  (e.g.  128-bit 
encryption  of  network  infrastructure  data 
communications)  are  controlled  under 
ECCNs  5A002  and  5D002,  and  require  review 
under  License  Exception  ENC.  Refer  to 
§  740.17  of  the  EAR.  Note  that,  once  an 
encryption  item  is  activated  with  "EI" 
controlled  encryption  functionality,  the  item 
is  controlled  under  ECCN  5A002  (if 
hardware)  or  5D002  (if  software)  and  may  no 
longer  be  exported  No  License  Required 
under  ECCNs  5A992  or  5D992. 

V.  to  §  742.15(b)(5),  an  illustrative,  but 
by  no  means  exhaustive,  list  of  mass 
market  encryption  products  is  provided. 
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I  7.  Clarification  of  documentation 
requirements  for  submitting  review 
requests  for  encryption  items,  to 
Supplement  No.  6  to  part  742 
(Guidelines  for  Submitting  Support 
Documentation  Required  for  Review 
Requests  for  Encryption  Items), 
instructions  to  exporters  are  updated 
and  clarified.  Exporters  are  instructed  to 
insert  the  appropriate  phrase  "Mass 
market  encryption"  or  "License 
Exception  ENC"  in  Block  9  ("Special 
Piupose")  of  the  review  request.  (For 
compatibility  with  ciurent  application 
processing  systems,  exporters  should 
continue  to  place  an  "X"  in  the  box 
marked  "Classification  Request"  m 
Block  5:  "Type  of  Application'.) 
Support  documentation  described  in 
this  Supplement  is  required  for  the 
review  of  encryption  items. 

8.  Clarification  to  distinguish 
encryption  review  requests  from 
classification  requests,  to  §  748.3 
(Classification  Requests,  Review 
Requests  and  Advisory  Opinions), 
existing  paragraph  (b)(3)  is  removed  and 
replaced  with  a  new  paragraph  (d) 
("Review  requests  for  encryption 
items"),  to  clarify  that  the  process  for 
reviewing  encryption  items  by  BIS,  in 
conjimction  with  the  ENC  Encryption 
Request  Coordinator,  obviates  the  need 
for  separate  classification  by  BIS. 

9.  Definition  of  "  cryptanalytic  items" 
clarified.  In  §  772.1  (Definition  of 
Terms),  the  definition  of  "cryptanalytic 
items"  is  updated  to  incorporate  the 
previous  EAR  definition  of 
"cryptanalytic  functions".  A  technical 
note  is  also  added  to  cleirify  that 
"cryptanalytic  items"  does  not  include 
software  designed  and  limited  to  protect 
against  malicious  computer  damage  or 
unauthorized  system  intrusion  (e.g., 
viruses,  worms  and  trojan  horses).  Such 
software  is  controlled  under  ECCN 
5D992.C. 

10.  Revisions  to  the  Cryptography 
Note  and  to  the  explanatory  notes  in 
ECCN  5D002.  In  Supplement  No.  1  to 
part  7 74. (the  Commerce  Control  List), 
the  previous  64  bit  restriction  to  the 
Cryptography  Note  (Note  3)  to  Category 
5 — part  II  is  removed,  consistent  with 
the  Wassenaar  Arrangement  list  of  dual- 
use  items.  Explanatory  notes  to  ECCN 
5D002  "toformation  Security- 
Software"  are  updated,  for  consistency 
with  the  other  revised  sections  of  this 
amendment. 

Rulemakmg  Requirements 

1.  This  rule  has  been  determined  to  be 
not  significant' for  purposes  of  Executive 
Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 


subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  imless  that  collection  of 
information  displays  a  ciurently  valid 
OMB  Control  Niunber.  This  rule 
involves  collections  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.].  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  imder  Control 
Numbers  0694-0088,  "Multi -Purpose 
Application,"  and  0694-0104, 
"Commercial  Encryption  Items 
Transferred  from  the  Department  of 
State  to  the  Department  of  Commerce." 
Collection  0694-0088  carries  a  burden 
hoiu'  estimate  of  45  nunutes  per  manual 
submission  and  40  minutes  per 
electronic  submission.  Miscellaneous 
and  recordkeeping  activities  account  for 
12  minutes  per  submission.  For 
collection  0694-0104,  it  is  estimated 
that  companies  will  take  5  minutes  to 
complete  notifications  for  source  code 
under  License  Exception  TSU.  It  will 
take  companies  15  minutes  to  complete 
upgrade  notifications.  For  reporting 
imder  License  Exception  ENC  and 
licenses  for  encryption  items,  it  will 
take  companies  8  hoius  to  complete 
semi-annual  reporting  requirements. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
OMB  Desk  Officer,  New  Executive 
Office  Building,  Washington.  DC  20503; 
and  to  the  Regulatory  Policy  Division, 
Biu-eau  of  todustry  and  Security, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

3.  This  rule  does  not  contain  policies 
writh  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  efi^ective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  final  rule.  Because 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

Therefore,  this  regulation  is  issued  in 
interim  final  form.  Although  there  is  no 


formal  comment  period,  public 
comments  on  this  regulation  are 
welcome  on  a  continumg  basis. 
Comments  should  be  submitted  to 
Willard  Fisher,  Regulatory  Policy 
Division,  Bureau  of  Industry  and 
Security,  U.S.  Department  of  Commerce, 
Room  2705, 14th  Street  and 
Pennsylvania  Avenue.  J^TW., 
Washington,  DC  20230. 

List  of  Stib|ects 

15  CFR  Parts  7?2,  740.  and  748 

Administrative  practice  and 
procediue.  Exports,  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

1 5  CFR  Parts  734  and  738 

Administrative  practice  and 
procediue.  Exports,  Foreign  trade. 

15  CFR  Parts  742.  770,  and  772 

Exports.  Foreign  trade. 

15  CFR  Part  774 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Parts  732,  734,  738,  740, 
742,  748,  770,  772,  and  774  of  the 
Export  Adminisfration  Regulations  (15 
.  CFR  Parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Part  732  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  13026,  61  PR  58767. 
3  CFR,  1996  Comp..  p.  228:  E.O.  13222,  66 
PR  44025.  August  22.  2001. 

la.  The  authority  citation  for  15  CFR 
Parts  740  and  748  continues  to  read  as 
follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  13026.  61  PR  58767. 
3  CFR,  1996  Comp.,  p.  228:  E.O.  13222.  66 
PR  44025.  August  22.  2001. 

2.  The  authority  citation  for  15  CFR 
Part  734  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  12938.  59  PR  59099. 
3  CPR  1994  Comp.,  p.  950:  E.O.  13020.  61  PR 
54079.  3  CPR.  1996  Comp..  p.  219:  E.O. 
13026,  61  PR  58767,  3  CPR.  1996  Comp.,  p. 
228:  E.O.  13222.  66  PR  44025,  August  22. 
2001;  Notice  of  November  9,  2001,  66  PR 
56965.  November  13.  2001. 

3.  The  authority  citation  for  15  CFR 
Part  738  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  10  U.S.C.  7420;  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.:  22  U.S.C. 
287c:  22  U.S.C.  3201  et  seq.:  22  U.S.C.  6004: 
30  U.S.C.  185(s).  185(u):  42  U.S.C.  2139a:  42 
U.S.C.  6212:  43  U.S.C.  1354;  46  U.S.C.  app. 
466c:  50  U.S.C.  app.  5;  Sec.  901-911,  Pub.  L. 
106-387;  Sec.  221.  Pub.  L.  107-56:  E.O. 
13026.  61  PR  58767,  3  CFR.  1996  Comp..  p. 
228;  E.O.  13222.  66  PR  44025.  August  22. 
2001. 
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4.  The  authority  citation  for  15  CFR 
Part  742  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  18  U.S.C.  2510  et  seq.: 
22  U.S.C.  3201  et  seq.:  42  U.S.C.  2139a;  Sec. 
901-911,  Pub.  L.  106-387;  Sec.  221.  Pub.  L. 
107-56;  E.O.  12058,  43  FR  20947,  3  CFR, 
1978  Comp.,  p.  179;  E.O.  12851,  58  FR  33181, 
3  CFR,  1993  Comp.,  p.  608;  E.O.  12938,  59 
fR  59099,  3  CFR,  1994  Comp..  p.  950;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222.  66  FR  44025,  August  22, 
2001;  Notice  of  November  9,  2001.  66  FR 
56965.  November  13.  2001. 

5.  The  authority  citation  for  15  CFR 
Part  770  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  13222.  66  FR  44025, 
August  22,  2001. 

5a.  The  authority  citation  for  15  CFR 
Part  772  is  revised  to  read  as  follows: 

Authority:  50  U^.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  13222,  66  FR  44025, 
August  22,  2001. 

6.  The  authority  citation  for  15  CFR 
Part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  10  U.S.C.  7420;  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.:  22  U.S.C. 
287(c);  22  U.S.C.  3201  et  seq.:  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466(c);  50  U.S.C.  app.  5;  Sec.  901-911,  Pub. 
L.  106-387;  Sec.  221.  Pub.  L.  107-56;  E.O. 
13026,  61  FR  58767,  3  CFR.  1996  Comp.,  p. 
228;  E.O.  13222,  66  FR  44025,  August  22, 
2001. 

PART  732— {AMENDED] 

7.  Section  732.2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§  732.2    Step*  regarding  scope  of  ttie  EAR. 

***** 

(d)  Step  4:  Foreign-made  items 
incorporating  less  than  the  de  minimis 
level  of  U.S.  parts,  components,  and 
materials.  This  step  is  appropriate  only 
for  items  that  are  made  outside  the 
United  States  and  not  currently  in  the 
United  States.  Note  that  the  following 
encryption  items  are  subject  to  the  EAR 
even  if  they  incorporate  less  than  the  de 
minimis  level  of  U.S.  content: 
encryption  items  controlled  for  "EI" 
reasons  under  ECCN  5A002,  5D002  or 
5E002  on  the  Commerce  Control  List 
(Supplement  No.  1  to  Part  774  of  the 
EAR)  and  mass  market  encryption 
commodities  and  software,  described  in 
the  Cryptography  Note  (Note  3)  in 
Category  5 — Part  2  ("Information 
Security")  of  the  Commerce  Control 
List,  that  have  not  been  reviewed  by  BIS 
and  released  from  the  "EI"  and  "NS" 
controls  of  ECCN  5A002  or  5D002  in 
accordance  with  the  requirements 


described  in  §  742.15(b)(2)  of  the  EAR. 
Exporters  may.  as  part  of  a  review 
request,  ask  that  certain  5A002  and 
5D002  parts,  components  and  software 
also  be  made  eligible  for  de  minimis 
treatment  (see  §  734.4(b)  of  the  EAR). 
The  review  of  de  minimis  eligibility  will 
take  into  account  U.S.  national  secmity 
interests. 
***** 

8.  Section  732.3  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§  732.3    Steps  regarding  the  ten  generai 
prohitiitions. 

***** 

(e)*  *  * 

(2)  Guidance  for  calculations.  For 
guidance  on  how  to  calculate  the  U.S.- 
controlled  content,  refer  to  Supplement 
No.  2  to  part  734  of  the  EAR.  Note  that 
under  certain  rules  issued  by  the  Office 
of  Foreign  Assets  Control,  certain 
exports  from  abroad  by  U.S.-owned  or 
controlled  entities  may  be  prohibited 
notwithstanding  the  de  minimis 
provisions  of  the  EAR.  In  addition,  the 
de  minimis  exclusions  from  the  parts 
and  components  rule  do  not  relieve  U.S. 
persons  of  the  obligation  to  refrain  from 
supporting  the  proliferation  of  weapons 
of  mass-destruction  and  missiles  as 
provided  in  General  Prohibition  Seven 
(U.S.  Person  Proliferation  Activity) 
described  in  §  736.2(b)(7)  of  the  EAR. 
Note  that  foreign-made  items  that 
incorporate  U.S.-origin  items  controlled 
for  "EI"  reasons  under  ECCN  5A002. 
5D002  or  5E002  on  the  Commerce 
Control  List  (Supplement  No.l  to  Part 
774  of  the  EAR)  are  subject  to  the  EAR 
even  if  they  incorporate  less  than  the  de 
minimis  level  of  U.S.  content.  However, 
exporters  may.  as  part  of  a  review 
request,  ask  that  certain  5A002  and 
5D002  parts,  components  and  software 
also  be  made  eligible  for  de  minimis 
treatment  (see  §  734.4(b)  of  the  EAR). 


PART  734— {AMENDED] 

9.  Section  734.2  is  amended  by 
revising  paragraph  (b)(9)(ii)  and  the 
introductory  text  of  paragraph  (b)(9){iii) 
to  read  as  follows: 

§  734.2    Important  EAR  terms  and 
principle*. 

***** 

(b)*  *  * 

(9)  *  '  * 
(i)*  *  * 

(ii)  The  export  of  enayption  source 
code  and  object  code  software 
controlled  for  "EI"  reasons  under  ECCN 
5D002  on  the  Commerce  Control  List 
(see  Supplement  No.  1  to  part  774  of  the 


EAR)  includes  downloading,  or  causing 
the  downloading  of.  such  software  to 
locations  (including  electronic  bulletin 
boards.  Internet  file  transfer  protocol, 
and  World  Wide  Web  sites)  outside  the 
U.S..  or  making  such  software  available 
for  transfer  outside  the  United  States, 
over  wire,  cable,  radio,  electro-magnetic, 
photo  optical,  photoelectric  or  other 
comparable  communications  facilities 
accessible  to  persons  outside  the  United 
States,  including  transfers  from 
electronic  bulletin  boards,  Internet  file 
transfer  protocol  and  World  Wide  Web 
sites,  unless  the  person  making  the 
software  available  takes  precautions 
adequate  to  prevent  unauthorized 
transfer  of  such  code.  See  §740.13(e)  of 
the  EAR  for  notification  requirements 
for  exports  or  reexports  of  encryption 
soiuce  code  and  object  code  software 
considered  to  be  publicly  available 
consistent  with  the  provisions  of 
§  734.3(b)(3)  of  the  EAR. 

(iii)  Subject  to  the  General 
Prohibitions  described  in  part  736  of  the 
EAR,  such  precautions  for  Internet 
transfers  of  products  eligible  for  export 
under  §  740.17  {b)(2)  of  the  EAR 
(encryption  software  products,  certain 
encryption  soiut:e  code  and  general 
purpose  encryption  toolkits)  shall 
include  such  measures  as: 
***** 

10.  Section  734.3  is  amended  by 
revising  paragraph  (b)(3)  introductory 
text  to  read  as  follows: 

§734.3    Item*  subject  to  the  EAR. 

***** 

(b)*  *  * 

(3)  Publicly  available  technology  and 
software,  except  software  controlled  for 
"EI"  reasons  under  ECCN  5D002  on  the 
Commerce  Control  List  and  mass  market 
encryption  software  with  symmetric  key 
length  exceeding  64-bits  controlled 
under  ECCN  5D992.  that: 
***** 

11.  Section  734.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  734.4    De  minimis  U.S.  content 

***** 

(b)  There  is  no  de  minimis  level  for 
foreign-made  items  that  incorporate 
U.S.-origin  items  controlled  for  "EI" 
reasons  under  ECCN  5A002.  5D002  or 
5E002  on  the  Commerce  Control  List 
(Supplement  No.  1  to  Part  774  of  the 
EAR).  However,  exporters  may.  as  part 
of  an  encryption  review  request,  ask  that 
software  controlled  under  ECCN  5D002 
and  eligible  for  export  under  the  "retail" 
or  "source  code"  provisions  of  license 
exception  ENC,  and  parts  and 
components  controlled  under  ECCN 
5A002,  be  made  eUgible  for  de  minimis 
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treatment.  The  review  of  de  minimis 
eligibility  will  take  U.S.  national 
security  interests  into  account.  Certain 
encryption  items  controlled  under 
ECCNs  5A992,  5D992  and  5E992  are  not 
eligible  for  de  minimis  treatment,  luiless 
exporters  have  complied  with  the 
applicable  notification  or  review 
requirements  described  in  §  742.15(b)(1) 
and  (b)(2)  of  the  EAR.  Encryption  items 
controlled  by  ECCN  5A992.  5D992  or 
5E992  and  described  in  §  742.15(b)(3)  of 
the  EAR  are  not  subject  to  these 
notification  or  review  requirements. 


II 


12.  Section  734.7  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  734.7    Published  information  and 
software. 

***** 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  note  that 
encryption  software  controlled  under 
ECCN  5D002  for  "EI"  reasons  on  the 
Commerce  Control  List  and  mass  market 
encryption  software  with  symmetric  key 
length  exceeding  64-bits  controlled 
under  ECCN  5D992  remain  subject  to 
the  EAR.  See  §  740.13(e)  of  the  EAR  for 
certain  exports  and  reexports  under 
license  exception. 

13.  Section  734.8  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  734.8    Information  resulting  from 
fundamental  research. 

(a)  Fundamental  research.  Paragraphs 
(b)  through  (d)  of  this  section  and 
§  734.11  of  this  part  provide  specific 
rules  that  will  be  used  to  determine 
whether  research  in  particular 
institutional  contexts  qualifies  as 
"fundamental  research".  The  intent 
behind  these  rules  is  to  identify  as 
"fundamental  research"  basic  and 
applied  research  in  science  and 
engineering,  where  the  resulting 
information  is  ordinarily  published  and 
shared  broadly  within  the  scientific 
community.  Such  research  can  be 
distinguished  from  proprietary  research 
and  from  industrial  development, 
design,  production,  and  product 
utilization,  the  results  of  which 
ordinarily  are  restricted  for  proprietary 
reasons  or  specific  national  security 
reasons  as  defined  in  §  734.11(b)  of  this 
part.  (See  Supplement  No.  1  to  this  part, 
Question  D(8)).  Note  that  the  provisions 
of  this  section  do  not  apply  to 
encryption  software  controlled  under 
ECCN  5D002  for  "EI"  reasons  on  the 
Commerce  Control  List  (Supplement 
No.  1  to  Part  774  of  the  EAR)  or  to  mass 
market  encryption  software  with 
symmetric  key  length  exceeding  64-bits 
controlled  under  ECCN  5D992.  See 
§  740.13(e)  of  the  EAR  for  certain 


exports  and  reexports  under  license 
exception. 


14.  Section  734.9  is  revised  to  read  as 
follows: 

§734.9    Educational  Information. 

"Educational  information"  referred  to 
in  §  734.3(b)(3)(iii)  of  this  part  is  not 
subject  to  the  EAR  if  it  is  released  by 
instruction  in  catalog  courses  and 
associated  teaching  laboratories  of 
academic  institutions.  Dissertation 
research  is  discussed  in  §  734.8(b)  of 
this  part.  (Refer  to  Supplement  No.  1  to 
this  part.  Question  C(l)  through  C(6)). 
Note  that  the  provisions  of  this  section 
do  not  apply  to  encryption  software 
controlled  under  ECCN  5D002  for  "EI" 
reasons  on  the  Commerce  Control  List 
or  to  mass  market  encryption  software 
with  symmetric  key  length  exceeding 
64-bits  controlled  under  ECCN  5D992. 
See  §  740.13(e)  of  the  EAR  for  certain 
exports  and  reexports  imder  license 
exception. 

15.  Section  738.4  is  amended  by 
revising  psu-agraph  (a)(2)(ii)(B)  to  read  as 
follows: 

§  738.4    Determining  whether  a  license  is 
required. 

(a)*  *  * 

(2)*  *  * 

(ii)  *  *  * 

(B)  If  no,  a  license  is  not  required 
based  on  the  particular  Reason  for 
Control  and  destination.  Provided  that 
General  Prohibitions  Four  through  Ten 
do  not  apply  to  your  proposed 
transaction  and  that  any  applicable 
notification  or  review  requirements 
described  in  §  742.15(b)(1)  and  (b)(2)  of 
the  EAR  have  been  met  for  certain 
encryption  items  controlled  under 
ECCNs  5A992,  5D992  and  5E992,  you 
may  effect  your  shipment  using  the 
symbol  "NLR".  Proceed  to  parts  758  and 
762  of  the  EAR  for  information  on 
export  clearance  procedures  and 
recordkeeping  requirements.  Note  that 
although  you  may  stop  after 
determining  a  license  is  requfred  based 
on  the  first  Reason  for  Control,  it  is  best 
to  work  through  each  applicable  Reason 
for  Control.  A  full  analysis  of  every 
possible  licensing  requirement  based  on 
each  applicable  Reason  for  Control  is 
required  to  determine  the  most 
advantageous  License  Exception 
available  for  your  particular  transaction 
and.  if  a  license  is  required,  ascertain 
the  scope  of  review  conducted  by  BIS 
on  your  license  application. 


PART  740— {AMENDED] 

16.  Section  740.9  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  740.9    Temporary  imports,  exports  and 
reexports  (TMP). 

***** 

(c)  Exports  of  beta  test  software.  (1) 
Scope.  The  provisions  of  this  paragraph 
(c)  authorize  exports  and  reexports  to 
eligible  coimtries  of  beta  test  software 
intended  for  distribution  to  the  general 
public. 

(2)  Eligible  countries.  Encryption 
software  controlled  under  ECCN  5D002 
is  not  eligible  for  export  or  reexport  to 
Cuba,  fran,  Iraq,  Libya,  North  Korea. 
Sudan  or  Syria  under  the  provisions  of 
this  paragraph  (c).  All  other  beta  test 
software  is  eligible  for  export  or 
reexport  to  all  destinations,  except 
Cuba,  Iran,  Iraq,  Libya,  and  Sudan  under 
the  provisions  of  this  paragraph  (c). 

(3)  Eligible  software.  All  software  that 
is  controlled  by  the  Commerce  Control 
List  (Supplement  No.l  to  part  774  of  the 
EAR),  and  under  Commerce  licensing 
jurisdiction,  is  eligible  for  export  and 
reexport,  subject  to  the  restrictions  of 
this  paragraph  (c).  Encryption  software 
controlled  for  "EI"  reasons  under  ECCN 
5D002  is  eligible  for  export  and  reexport 
xmder  this  paragraph  (c),  provided  that 
the  exporter  has  submitted  the 
information  described  in  paragraph 
(c)(8)  of  this  section  by  the  time  of 
export.  Final  encryption  products 
produced  by  the  testing  consignee  are 
subject  to  any  applicable  provisions  in 

§  742.15(b)(2)  of  the  EAR  (for  mass 
market  encryption  commodities  and 
software  with  symmetric  key  length 
exceeding  64-bits)  or  §  740.17  of  the 
EAR  (License  Exception  ENC), 
including  review  and  reporting 
requirements. 

(4)  Conditions  for  use.  Exports  or 
reexports  of  beta  test  software  programs 
under  the  provisions  of  this  paragraph 
(c)  must  meet  all  of  the  following 
conditions: 

(i)  The  software  producer  intends  to 
market  the  software  to  the  general 
public  after  completion  of  the  beta 
testing,  as  described  in  the  General 
Software  Note  (see  Supplement  2  to  part 
774  of  the  EAR)  or  the  Cryptography 
Note  in  Category  5,  Part  2  ("Information 
Seciuity")  of  the  Commerce  Control  List 
(see  Supplement  No.l  to  part  774  of  the 
EAR); 

(ii)  The  software  producer  provides 
the  software  to  the  testing  consignee 
free-of-charge  or  at  a  price  that  does  not 
exceed  the  cost  of  reproduction  and 
distribution;  and 

(iii)  The  software  is  designed  for 
installation  by  the  end-user  without 
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further  substantial  support  from  the 
supplier. 

(5)  Importer  Statement.  Prior  to 
exporting  or  reexporting  any  eligible 
software  luider  this  paragraph  (c),  the 
exporter  or  reexporter  must  obtain  the 
following  statement  from  the  testing 
consignee,  which  may  be  included  in  a 
contract,  non-disclosure  agreement,  or 
other  docimient  that  identifies  the 
importer,  the  software  to  be  exported, 
the  country  of  destination,  and  the 
testing  consignee. 

"We  certify  that  this  beta  test  software  will 
only  be  used  for  beta  testing  purposes,  and 
will  not  be  rented,  leased,  sold,  sublicensed, 
assigned,  or  otherwise  transferred.  Further, 
we  certify  that  we  will  not  transfer  or  export 
any  product,  process,  or  service  that  is  the 
direct  product  of  the  beta  test  software." 

(6)  Use  limitations.  Only  testing 
consignees  that  provide  the  importer 
statement  required  by  paragraph  (c)(5) 
of  this  section  may  execute  any  beta  test 
software  that  was  exported  or 
reexported  to  them  imder  the  provisions 
of  this  paragraph  (c). 

(7)  Return  or  disposal  of  software.  All 
beta  test  software  exported  must  be 
destroyed  abroad  or  retiuned  to  the 
exporter  within  30  days  of  the  end  of 
the  beta  test  period  as  defined  by  the 
software  producer  or,  if  the  software 
producer  does  not  define  a  test  period, 
within  30  days  of  completion  of  the 
consignee's  role  in  the  test.  Among 
other  methods,  this  reqturement  may  be 
satisfied  by  a  software  module  that  will 
destroy  the  software  and  all  its  copies  at 
or  before  the  end  of  the  beta  test  period. 

(8)  Notification  and  reporting  of  beta 
test  encryption  software,  (i)  Notification. 
For  beta  test  encryption  software 
eUgible  under  this  license  exception, 
you  must  submit  to  BIS,  by  the  time  of 
export,  the  information  described  in 
paragraphs  (a)  through  (e)  of 
Supplement  6  to  part  742  of  the  EAR. 
Submit  your  notification  by  email  to  BIS 
at  crypt@bis.doc.gov,  and  provide  a 
copy  of  the  notification  to  the  ENC 
Encryption  Request  Coordinator  at 
encdncsc.mil. 

(ii)  Reporting.  For  beta  test  encryption 
software  eligible  imder  this  license 
exception,  the  exporter  must  submit  the 
names  and  addresses  of  the  testing 
consignees  (except  names  and  addresses 
of  individual  constuners)  and  the  name 
and  version  of  the  beta  software 
consistent  with  §  740.17(e)(5)  of  the 
EAR. 

17.  Section  740.13  is  amended  by 
revising  the  introductory  text,  by 
revising  paragraphs  (d)(1)  and  (d)(2), 
and  by  revising  paragraph  (e)  to  read  as 
follows: 


§  740.1 3    Technology  and  softwar* — 
unr— trtcted  (TSU). 

This  license  exception  authorizes 
exports  and  reexports  of  operation 
technology  and  software;  sales 
technology  and  software;  software 
updates  (bug  fixes);  "mass  market" 
software  subject  to  the  General  Software 
Note;  and  encrj^tion  source  code  (and 
corresponding  object  code)  that  would 
be  considered  publicly  available  under 
§  734.3(b)(3)  of  the  EAR.  Note  that 
encryption  software  subject  to  the  EAR 
is  not  subject  to  the  General  Software 
Note  (see  paragraph  (d)(2)  of  this 
section). 
•        •        *        *        * 

(d)  General  Software  Note:  "mass 
market"  software.  (1)  Scope.  The 
provisions  of  paragraph  (d)  authorize 
exports  and  reexports  of  "mass  market" 
software  subject  to  the  General  Software 
Note  (see  Supplement  No.  2  to  part  774 
of  the  EAR;  also  referenced  in  this 
section).' 

(2)  Exclusions.  The  provisions  of  this 
paragraph  (d)  are  not  available  for 
encryption  software  controlled  for  "EI" 
reasons  under  ECCN  5D002  or  for 
encryption  software  with  symmetric  key 
length  exceeding  64-bits  that  qualifies  as 
mass  market  encryption  software  under 
the  criteria  in  the  Cryptography  Note 
(Note  3)  of  Category  5,  Part  2,  of  the 
Commerce  Control  List  (Supplement 
No.  1  to  Part  774  of  the  EAR).  (Once 
such  mass  market  encryption  software 
has  been  reviewed  by  BIS  and  released 
from  "EI"  and  "NS"  controls  pursuant 
to  §  742.15(b)(2)  of  the  EAR,  it  is 
controlled  imder  ECCN  5D992  and  is 
thus  outside  the  scope  of  License 
Exception  TSU.)  See  §  742.15(b)(2)  of 
the  EAR  for  exports  and  reexports  of 
mass  market  encr)^tion  products 
controlled  under  ECCN  5D992. 
***** 

(e)  Encryption  source  code  (and 
corresponding  object  code).  (1)  Scope. 
The  provisions  of  paragraph  (e)  of  this 
section  authorize  exports  and  reexports, 
without  review,  of  encryption  source 
code  controlled  under  ECCN  5D002  that 
would  be  considered  publicly  available 
under  §  734.3(b)(3)  of  the  EAR,  and 
corresponding  object  code  resulting 
from  the  compiling  of  such  source  code. 

(2)  Eligible  Software.  Encryption 
source  code  is  eligible  for  export  and 
reexport  imder  License  Exception  TSU, 
provided  that  it  would  be  considered 
pubhcly  available  under  §  734.3(b)(3)  of 
the  EAR.  Such  encryption  source  code 


<  "Mass  market"  software  raay  fall  under  the 
classification  of  "general  use"  software  for  export 
clearance  purposes.  Exporters  should  consult  the 
Census  Bureau  FTSR  for  possible  SED 
requirements. 


is  eligible  for  License  Exception  TSU 
even  if  it  is  subject  to  an  express 
agreement  for  the  payment  of  a  licensing 
fee  or  royalty  for  commercial  production 
or  sale  of  any  product  developed  using 
the  soiuce  code.  Corresponding  object 
code  resulting  from  the  compiling  of 
such  source  code  is  also  eligible  for 
License  Exception  TSU  treatment  if 
such  object  code  would  also  be 
considered  publicly  available  under 
§  734.3(b)(3)  of  the  EAR. 

(3)  Restrictions.  Encryption  software 
controlled  under  ECCN  5D002  that 
would  not  be  considered  publicly 
available,  but  which  incorporates  or  is 
specially  designed  to  use  encryption 
software  that  would  be  considered 
publicly  available,  is  not  eligible  for 
export  or  reexport  imder  this  paragraph 
(e). 

(4)  Country  restrictions.  You  may  not 
knowingly  export  or  reexport  source 
code,  corresponding  object  code  or 
products  developed  with  this  source 
code  to  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  or  Syria. 

(5)  Notification  requirement.  You 
must  provide  BIS  written  notification  of 
the  Internet  location  (e.g.,  URL  or 
Internet  address)  of  the  source  code  or 

a  copy  of  the  soiu-ce  code  by  the  time 
of  export.  Submit  the  notification  by 
email  to  BIS  at  crypt@bis.doc.gov,  and 
provide  a  copy  of  the  notification  to  the 
ENC  Encryption  Request  Coordinator  at 
enc@ncsc.mil. 

(6)  "Knowledge"  of  a  prohibited 
export  or  reexport.  Posting  of  source 
code  or  corresponding  object  code  on 
the  Internet  (e.g.,  FTP  or  World  Wide 
Web  site)  where  it  may  be  dowmloaded 
by  anyone  would  not  estabUsh 
"knowledge"  of  a  prohibited  export  or 
reexport.  See  §  740.13(e)(4)  of  the  EAR 
for  prohibited  knowing  exports  to  Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Sudan, 
and  Syria.  In  addition,  such  posting 
would  not  trigger  "red  flags" 
necessitating  the  affirmative  duty  to 
inquire  under  the  "Know  Your 
Customer"  guidance  provided  in 
Supplement  No.  3  to  part  732  of  the 
EAR. 

18.  Section  740.17  is  revised  to  read 
as  follows: 

§  740.1 7    Encryption  commoditjes,  and 
softwara  (ENC). 

License  Exception  ENC  authorizes  the 
export  and  reexport  of  encryption  items 
controlled  under  ECCN  5A002,  5D002 
or  5E002,  and  "information  security" 
test,  inspection,  and  production 
equipment  controlled  under  ECCN 
5B002.  Encryption  items  exported  and 
reexported  under  License  Exception 
ENC  remain  subject  to  "EI"  controls.  No 
encryption  items  may  be  exported  or 
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reexported,  under  this  license 
exception,  to  countries  listed  in  Country 
Group  E:l  of  Supplement  No.  1  to  this 
Part — this  includes  exports  and 
reexports  (as  defined  in  §  734.2  of  the 
EAR)  of  encryption  source  code  and 
technology  to  nationals  of  these 
countries.  Review  and  reporting 
requirements  apply  to  certain  exports 
under  this  license  exception  (paragraph 
(d)  of  this  section  describes  how  to 
submit  encryption  items  for  review; 
paragraph  (e)  of  this  section  describes 
which  exports  are  subject  to  reporting 
•  requirements).  Certain  exports  and 
reexports  to  government  end-users  are 
authorized  under  paragraphs  (a)  and 
(b)(3)  of  this  section.  Section  772.1  of 
the  EAR  defines  the  term  "government 
end-user"  as  it  applies  to  encryption 
items.  Section  742.15  of  the  EAR 
describes  the  license  requirements  and 
policies  that  apply  to  exports  and 
reexports  of  encryption  items. 

(a)  Exports  ana  reexports  to  countries 
listed  in  Supplement  3  to  this  part. 
Encryption  items  controlled  under 
ECCN  5A002.  5D002  or  5E002  (except 
cryptanalytic  items  as  defined  in  Part 
772  of  the  EAR),  and  "information 
security"  test,  inspection,  and 
production  equipment  controlled  under 
ECCN  5B002,  are  authorized  for 
immediate  export  and  reexport  to 
govenmient  and  non-government  end- 
users  located  in  the  countries  listed  in 
Supplement  3  to  this  part  740,  subject 
to  the  review  requirements  described  in 
paragraph  (d)  of  this  section. 
Cryptanalytic  itetns  are  authorized  to 
non-government  end-users,  only,  under 
this  paragraph  (a).  Encryption  items  and 
"information  security"  test,  inspection, 
and  production  equipment  may  also  be 
exported  or  reexported  to  any 
destination  eligible  under  this  license 
exception  for  the  internal  use  of  foreign 
subsidiaries  or  offices  of  firms, 
organizations  and  governments 
headquartered  in  Canada  or  in  countries 
listed  in  Supplement  3  to  this  part  740. 
(Note  that  License  Exception  ENC 
prohibits  exports  and  reexports  of 
encryption  source  code  and  technology 
to  nationals  of  countries  listed  in 
Country  Group  E:l  of  Supplement  No.  1 
to  this  part.)  Before  you  export  an  item 
for  the  first  time  under  this  license 
exception,  you  must  submit  to  BIS  and 
the  ENC  Encryption  Request 
Coordinator  a  review  request  for  that 
item,  as  described  in  paragraph  (d)  of 
this  section.  See  paragraph  (e)  of  this 
section  for  applicable  semi-annual 
reporting  requirements. 

(b)  Exports  and  reexports  to  all  other 
eligible  countries.  (1)  Encryption  items 
for  U.S.  subsidiaries.  Exports  and 
reexports  of  encryption  items  controlled 


under  ECCN  5A002,  5D002  or  5E002 
and  "information  security"  test, 
inspection,  and  production  equipment 
controlled  under  ECCN  5B002,  are 
authorized  under  this  license  exception, 
without  review,  to  foreign  subsidiaries 
of  U.S.  companies  for  any  end-use  not 
prohibited  elsewhere  in  the  EAR.  This 
paragraph  (b)(1)  also  authorizes  exports 
and  reexports  by  U.S.  companies  and 
their  subsidiaries  of  any  such  items 
(including  encryption  source  code  and 
technology),  to  foreign  nationals 
working  as  contractors,  interns  or 
employees  of  said  U.S.  companies  and 
their  subsidiaries,  provided  that  the 
items  are  for  internal  company  use, 
including  the  development  of  new 
products.  (Note  that  License  Exception 
ENC  prohibits  exports  and  reexports  of 
encryption  source  code  and  technology 
to  nationals  of  countries  listed  in 
Country  Group  E:l  of  Supplement  No.  1 
to  this  part).  All  items  produced  or 
developed  by  U.S.  subsidiaries  with 
encryption  commodities,  software  and 
technology  exported  under  this 
paragraph  (b)(1)  are  subject  to  the  EAR 
and  require  review  and  authorization 
before  any  sale  or  retransfer  outside  of 
the  U.S.  company. 

(2)  Encryption  commodities  and 
software  to  non-government  end-users. 
Thirty  days  after  registration  of  a 
completed  review  request  by  BIS 
("registration"  is  defined  in  §  750.4(a)(2) 
of  the  EAR),  encryption  commodities, 
software  and  components  controlled 
under  ECCN  5A002  6r  5D002  (except 
such  items  which  provide  an  open 
cryptographic  interface,  as  defined  in 
part  772  of  the  EAR),  and  "information 
security"  test,  inspection,  or  production 
equipment  controlled  under  ECCN 
5B002,  are  authorized  for  export  or 
reexport  to  any  individual,  commercial 
firm  or  other  non-government  end-user 
located  outside  the  countries  listed  in 
Supplement  3  to  this  part  740.  The 
thirty  days  may  not  include  any  time 
that  your  review  request  was  on  hold 
without  action.  To  request  authorization 
under  the  provisions  of  this  paragraph 
(b)(2),  you  must  submit  to  BIS  and  the 
ENC  Encryption  Request  Coordinator  a 
review  request  as  described  in 
paragraph  (d)  of  this  section.  See 
paragraph  (e)  of  this  section  for 
applicable  semi-annual  reporting 
requirements.  Encryption  commodities 
and  software  eligible  for  export  or 
reexport  under  this  paragraph  (b)(2) 
include,  but  are  not  limited  to,  the 
following: 

(i)  Network  infrastructure  products, 
such  as  high  end  routers  or  switches 
designed  for  large  volume 
communications,  and  specially 
designed  software,  parts,  and 


components  thereof  (including 
commodities  and  software  which 
activate  or  enable  cryptographic 
functionality  in  network  infrastructure 
products  that  would  otherwise  remain 
disabled); 

(ii)  Encryption  source  code  that 
would  not  be  considered  pubUcly 
available  for  export  or  reexport  under 
License  Exception  TSU.  (You  may 
immediately  export  and  reexport  such 
encryption  source  code  under  License 
Exception  ENC,  provided  that  you  have 
submitted  a  review  request,  including  a 
copy  of  your  source  code,  to  BIS  and  the 
ENC  Encryption  Request  Coordinator. 
Note  that  License  Exception  ENC 
prohibits  exports  and  reexports  of 
encryption  source  code  to  countries 
listed  in  Country  Group  E:l  of 
Supplement  No.  1  to  this  part,  or  to 
nationals  of  these  countries.); 

(iii)  General  purpose  toolkits; 

(iv)  Cryptanalytic  items  (as  defined  in 
part  772  of  the  EAR); 

(v)  Commodities,  software  and 
components  not  otherwise  authorized 
for  export  as  mass  market  or  retail. 

(3)  Retail  encryption  commodities, 
software  and  components  to  government 
and  non-government  end-users.  Thirty 
days  after  registration  of  a  completed 
review  request  by  BIS  ("registration"  is 
defined  in  §  750.4(a)(2)  of  the  EAR), 
retail  encryption  commodities,  software 
and  components  controlled  under  ECCN 
5A002  or  5D002  are  authorized  for 
export  and  reexport  to  any  individual, 
commercial  firm  or  other  non- 
government end-user  located  outside 
the  countries  listed  in  Supplement  3  to 
this  part  740.  The  thirty  days  may  not 
include  any  time  that  your  review 
request  was  on  hold  without  action. 
Once  BIS  has  completed  its  review  and 
authorizes  your  encryption 
commodities,  software,  and  components 
for  export  or  reexport  as  retail 
encryption  items  under  License 
Exception  ENC,  you  may  also  export  or 
reexport  these  items  to  government  end- 
users.  To  request  authorization  under 
the  provisions  of  this  paragraph  (b)(3), 
you  must  submit  to  BIS  and  the  ENC 
Encryption  Request  Coordinator  a 
review  request  as  described  in 
paragraph  (d)  of  this  section.  See 
paragraph  (e)  of  this  section  for 
applicable  semi-aimual  reporting 
requirements. 

(i)  Retail  eligibility  criteria.  Retail 
encryption  commodities  and  software 
are  products  and  components; 

(A)  Generally  available  to  the  public 
by  means  of  any  of  the  following: 

(1)  Are  sold  in  tangible  form  through 
retail  outlets  independent  of  the 
manufacturer; 
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(2)  Are  specially  designed  for 
individual  consumer  use;  or 

(3)  Are  sold  or  will  be  sold  in  large 
voliune,  without  restriction,  through 
mail  order  transactions,  electronic 
transactions,  or  telephone  call 
transactions;  and 

(B)  Meeting  all  of  the  following: 
(J)  The  cryptographic  functionality 
cannot  be  easily  changed  by  the  user; 

(2)  Substantial  support  is  not  required 
for  installation  and  use;  and 

[3)  The  cryptographic  functionality 
has  not  been  modified  or  customized  to 
customer  specification. 

(ii)  Additional  types  of  retail 
encryption  products.  The  following 
products  will  also  be  considered  to  be 
retail  encryption  products: 

(A)  Encryption  commodities  and 
software  (including  key  management 
products)  with  key  lengths  not 
exceeding  64  bits  for  symmetric 
algorithms,  1024  bits  for  asymmetric  key 
exchange  algorithms,  and  160  bits  for 
elliptic  curve  algorithms.  (You  may 
immediately  export  or  reexport  such 
encryption  commodities  and  software  as 
retail  items  upon  submitting  a 
completed  review  request  to  BIS  and  the 
ENC  Encryption  Request  Coordinator,  in 
accordance  with  the  requirements 
described  in  paragraph  (d)  of  this 
section); 

(B)  Encryption  products  aiid  network- 
based  applications  that  provide 
equivalent  functionality  to  other  mass 
market  or  retail  encryption  commodities 
and  software  (refer  to  the  Cryptography 
Note  (Note  3)  to  part  n  of  Category  5  of 
the  CCL  for  the  definition  of  mass 
market  encryption  commodities  and 
software); 

(C)  Encryption  products  that  are 
limited  to  allowing  foreign-developed 
cryptographic  products  to  operate  with 
U.S.  products  (e.g.  signing).  No  review 
of  the  foreign-developed  cryptography  is 
required; 

(D)  Encryption  commodities  and 
software  that  activate  or  enable 
cryptographic  functionality  in  retail 
encryption  products  which  would 
otherwise  remain  disabled. 

(iii)  Examples  of  eligible  retail 
encryption  products:  Subject  to  the 
retail  eligibility  criteria  in  paragraph 
(b)(3)(i)  of  this  section,  retail  encryption 
items  include,  but  are  not  limited  to,  the 
following: 

(A)  General  purpose  operating 
systems  that  do  not  qualify  as  mass 
market; 

(B)  Non-programmable  encryption 
chips,  and  chips  that  are  constrained  by 
design  for  retail  products; 

(C)  Retail  networking  products,  such 
as  low-end  routers,  firewalls,  and  virtual 


private  networking  (VPN)  equipment 
designed  for  small  office  or  home  use; 

(D)  Desktop  applications  (e.g.  e-mail, 
browsers,  games,  word  processing, 
database,  financial  applications  or 
utilities)  that  do  not  qualify  as  mass 
market; 

(E)  I*rogrammable  database 
management  systems  and  associated 
application  servers; 

(F)  Low-end  servers  and  application- 
specific  servers  (including  client-server 
appUcations,  e.g.  Secure  Socket  Layer 
(SSL)-based  web  applications  and 
applets,  servers,  and  portals); 

(G)  Network  and  seciu-ity  management 
products  designed  for,  bundled  with,  or 
pre-loaded  on  single  CPU  computers, 
low-end  servers  or  retail  networking 
products;  and 

(H)  Short-range  wireless  components 
and  software  that  do  not  qualify  as  mass 
market.  Products  that  would  be 
controlled  under  ECCN  5A002  or 
5D002,  only  because  they  incorporate 
components  or  software  which  provide 
short-range  wireless  encryption 
functions,  may  be  exported  or 
reexported  under  the  retail  provisions  of 
License  Exception  ENC,  without  review 
or  reporting. 

(4)  Reviews  for  de  minimis  eligibility: 
Items  controlled  for  "EI"  reasons  under 
ECCN  5A002,  5D002  or  5E002  are  not 
eligible  for  de  minimis  treatment  under 
§  734.4  of  the  EAR.  However,  exporters 
may,  as  part  of  a  review  request,  ask  that 
U.S.-origin  retail  encryption  software 
controlled  under  ECCN  5D002  and  U.S.- 
origin  parts  and  components  controlled 
under  ECCN  5A002,  that  are 
incorporated  in  foreign-made  items,  be 
made  eligible  for  de  minimis  treatment. 
The  review  of  de  minimis  eligibility  for 
such  items  will  take  U.S.  national 
security  interests  into  account. 

(c)  Reexports  and  transfers.  U.S.  or 
foreign  distributors,  resellers  or  other 
entities  who  are  not  original 
manufacturers  of  encryption 
commodities  and  software  are  permitted 
to  use  License  Exception  ENC  only  in 
instances  where  the  export  or  reexport 
meets  the  applicable  terms  and 
conditions  of  this  section.  Transfers  of 
encryption  items  listed  in  paragraph  (b) 
of  this  section  to  government  end-users, 
or  for  government  end-uses,  within  the 
same  country  are  prohibited,  unless 
otherwise  authorized  by  license  or 
license  exception.  Foreign  products 
developed  with  or  incorporating  U.S.- 
origin  encr)rption  source  code, 
components  or  toolkits  remain  subject 
to  the  EAR,  but  do  not  require  review 
(for  encryption  reasons)  by  BIS.  These 
products  can  be  exported  or  reexported 
imder  License  Exception  ENC  without 
notification  and  without  further 


authorization  (for  encryption  reasons) 
from  BIS.  Such  products  include 
foreign-developed  products  that  are 
designed  to  operate  with  U.S.  products 
through  a  cryptographic  interface. 

(d)  Review  requirement.  (1)  Review 
request  procedures.  To  request  review  of 
your  encryption  products  under  License 
Exception  ENC,  you  must  submit  to  BIS 
and  to  the  ENC  Encryption  Request 
Coordinator  the  information  described 
in  paragraphs  (a)  through  (e)  of 
Supplement  6  to  part  742  of  the  EAR 
(Guidelines  for  Submitting  Review 
Requests  for  Encryption  Items).  Review 
requests  must  be  submitted  on  Form 
BIS-748P  (Multipurpose  Application), 
or  its  electronic  equivalent,  as  described 
in  §  748.3  of  the  EAR.  To  ensure  that 
your  review  request  is  properly  routed, 
insert  the  phrase  "License  Exception 
ENC"  in  Block  9  (Special  PiuTpose)  of 
the  application  form  and  place  an  "X" 
in  the  box  marked  "Classification 
Request"  in  Block  5  (Type  of 
Application) — Block  5  does  not  provide 
a  separate  item  to  check  for  the 
submission  of  encryption  review 
requests.  Failure  to  properly  coinplete 
these  items  may  delay  consideration  of 
your  review  request.  Review  requests 
that  are  not  submitted  electronically  to 
BIS  should  be  mailed  to  the  address 
indicated  in  §  748.2(c)  of  the  EAR.  See 
paragraph  (e)(5)(ii)  of  this  section  for  the 
mailing  address  for  the  ENC  Encryption 
Request  Coordinator.  BIS  will  notify  you 
if  there  are  any  questions  concerning 
your  request  for  review  imder  License 
Exception  ENC  (e.g.,  because  of  missing 
or  incomplete  support  documentation). 
Once  your  review  has  been  completed, 
BIS  will  notify  you  in  writing 
concerning  the  eligibility  of  yoiu 
products  for  export  or  reexport,  under 
the  provisions  of  this  license  exception. 
BIS  reserves  the  right  to  suspend  your 
eligibility  to  export  and  reexport  under 
License  Exception  ENC  and  to  return 
your  review  request  without  action,  if 
you  have  not  met  the  review 
requirements.  You  may  not  export  or 
reexport  retail  encryption  commodities, 
software  and  components  under  this 
license  exception  to  government  end- 
users  headquartered  outside  of  Canada 
and  the  countries  listed  in  Supplement 
3  to  this  part  740,  unless  you  have 
received  prior  authorization  from  BIS. 

(2)  Grandfathering.  Encryption 
commodities,  software,  parts  or 
components  (except  cryptanalytic  items) 
previously  approved  for  export  may  be 
exported  or  reexported  without  further 
review  to  government  and  non- 
government end-users  in  countries 
listed  in  Supplement  3  to  this  part  740, 
and  to  any  non-government  end-user 
outside  the  coimtries  listed  in 
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Supplement  3  to  this  part  740  (except 
items  which  provide  an  open 
cryptographic  interface  as  defined  in 
part  772  of  the  EAR).  This  includes 
products  approved  under  a  license,  an 
Encryption  Licensing  Arrangement,  or 
classified  as  eligible  to  use  License 
Exception  ENC  (except  for  those 
products  that  were  authorized  only  for 
export  to  U.S.  subsidiaries)  prior  to 
October  19,  2000.  Encryption 
technology  previously  approved  for 
export  under  a  license  or  an  Encryption 
Licensing  Arrangement  may  be  exported 
or  reexported  to  government  and  non- 
government end-users  in  countries 
listed  in  Supplement  3  to  this  part  740. 

(3)  Key  length  increases.  Exporters 
may  increase  the  key  lengths  of 
products  previously  classified  and 
continue  to  export  these  products  under 
the  applicable  provisions  of  License 
Exception  ENC,  without  further  review, 
upon  certification  to  BIS  and  the  ENC 
Encryption  Request  Coordinator  in 
accordance  with  paragraph  (d)(3)(ii)  of 
this  section.  No  other  change  in 
cryptographic  functionality  is  allowed 
under  License  Exception  ENC. 

(i)  Any  product  previously  classified 
as  ECCN  5A002  or  5D002  (except 
encryption  items  that  provide  an  open 
cryptographic  interface,  as  defined  in 
§  772.1  of  the  EAR)  may,  with  any 
upgrade  to  the  key  length  used  for 
confidentiality  or  key  exchange 
algorithms,  be  exported  or  reexported 
under  License  Exception  ENC  to  any 
non-government  end-user  without  an 
additional  review.  A  license  is  required 
to  export  or  reexport  items  that  provide 
an  open  cryptographic  interface  to  end- 
users  located  outside  the  countries 
listed  in  Supplement  3  to  this  part  740, 
In  addition,  products  previously 
reviewed  by  BIS  that  were  determined 
to  be  eligible  as  "retail"  under  this 
license  exception  may  be  exported  or 
reexported  to  government  end-users, 
without  additional  review.  For  products 
not  previously  determined  to  be  eligible 
as  retail  products,  another  review  is 
required  to  determine  their  eligibility  as 
"retail"  products  under  paragraph  (b)(3) 
of  this  section. 

(ii)  Exporters  must  certify  to  BIS,  in  a 
letter  from  a  corporate  official,  that  the 
only  change  to  the  encryption  product 
is  the  key  length  for  confidentiality  or 
key  exchange  algorithms  and  that  there 
is  no  other  change  in  cryptographic 
functionality.  Certifications  must 
include  the  original  authorization 
number  issued  by  BIS  and  the  date  of 
issuance.  BIS  must  receive  this 
certification  prior  to  any  export  of  an 
upgraded  encryption  product.  The 
certification  should  be  sent  to  BIS  and 
a  copy  of  the  certification  should  be  sent 


to  the  ENC  Encryption  Request 
Coordinator  at  the  mailing  address 
indicated  in  paragraph  (e)(5)  of  this 
section. 

(e)  Reporting  requirements.  (1)  Semi- 
annual reporting  requirement.  Semi- 
annual reporting  is  required  for  exports 
and  reexports  under  this  license 
exception.  Certain  encryption  items  and 
transactions  are  excluded  ft-om  this 
reporting  requirement  (see  paragraph 
(e)(4)  of  this  section).  For  instructions 
on  how  to  submit  your  reports,  see 
paragraph  (e)(5)  of  this  section. 

(2)  General  information  required. 
Exporters  must  include  all  of  the 
following  applicable  information  in 
their  reports: 

(i)  For  items  exported  to  a  distributor 
or  other  reseller,  including  subsidiaries 
of  U.S.  firms,  the  name  and  address  of 
the  distributor  or  reseller,  the  item  and 
the  quantity  exported  and,  if  collected 
by  the  exporter  as  part  of  the 
distribution  process,  the  end-user's 
name  and  address; 

(ii)  For  items  exported  through  direct 
sale,  the  name  and  address  of  the 
recipient,  the  item,  and  the  quantity 
exported  (except  for  retail  products,  if 
the  end-user  is  an  individual  consumer); 

(iii)  For  exports  of  ECCN  5E002  items 
to  be  used  for  technical  assistance  that 
are  not  released  by  §  744.9  of  the  EAR, 
the  name  and  address  of  the  end-user; 
and 

(iv)  The  authorization  number  and  the 
name  of  the  item(s)  exported. 

(3)  Information  on  foreign 
manufacturers  and  products  that  use 
encryption  items.  For  direct  sales  or 
transfers,  imder  License  Exception  ENC, 
of  encryption  components,  source  code, 
general  purpose  toolkits,  equipment 
controlled  under  ECCN  5B002, 
technology,  or  items  that  provide  an 
open  cryptographic  interface  to  foreign 
developers  or  manufacturers  when 
intended  for  use  in  foreign  products 
developed  for  commercial  sale,  you 
must  submit  the  names  and  addresses  of 
the  manufacturers  using  these 
encryption  items  and,  if  you  know  when 
the  product  is  made  available  for 
conunercial  sale,  a  non-proprietary 
technical  description  of  the  foreign 
products  for  which  these  encryption 
items  are  being  used  (e.g.,  brochures, 
other  documentation,  descriptions  or 
other  identifiers  of  the  final  foreign 
product;  the  algorithm  and  key  lengths 
used;  general  programming  interfaces  to 
the  product,  if  known;  any  standards  or 
protocols  that  the  foreign  product 
adheres  to;  and  source  code,  if 
available). 

(4)  Exclusions  from  reporting 
requirements.  Reporting  is  not  required 
for  the  following  items  and  transactions: 


(i)  Any  encryption  item  to  U.S. 
subsidiaries  for  internal  company  use; 

(ii)  Encryption  commodities  or 
software  with  a  symmetric  key  length 
not  exceeding  64  bits; 

(iii)  Retail  products  exported  to 
individual  consumers; 

(iv)  Encryption  items  exported  via 
free  or  anonymous  download: 

(v)  Encryption  items  fi-om  or  to  a  U.S. 
bank,  financial  institution  or  their 
subsidiaries,  affiliates,  customers  or 
contractors  for  banking  or  financial 
operations; 

(vi)  Items  that  incorporate 
components  limited  to  providing  short- 
range  wireless  encryption  functions; 

(vii)  Retail  operating  systems,  or 
desktop  appUcations  (e.g.  e-mail, 
browsers,  games,  word  processing,  data 
base,  financial  applications  or  utilities) 
designed  for,  bundled  with,  or  pre- 
loaded on  single  CPU  computers, 
laptops  or  hand-held  devices; 

(viii)  Client  Internet  appliance  and 
client  wireless  LAN  cards; 

(ix)  Foreign  products  developed  by 
bundling  or  compiling  of  source  code. 

(5)  Submission  requirements.  You 
must  submit  the  reports  required  under 
this  section,  semi-aimually,  to  BIS, 
unless  otherwise  provided  in  this 
paragraph  (e)(5).  For  exports  occiming 
between  January  1  and  June  30,  a  report 
is  due  no  later  than  August  1  of  that 
year.  For  exports  occmring  between  July 
1  and  December  31,  a  report  is  due  no 
later  than  February  1  the  following  year. 
These  reports  must  be  provided  in 
electronic  form  to  BIS.  Recommended 
file  formats  for  electronic  submission 
include  spreadsheets,  tabular  text  or 
structured  text.  Exporters  may  request 
other  reporting  arrangements  with  BIS 
to  better  reflect  their  business  models. 
Reports  may  be  sent  electronically  to 
BIS  at  crypt@bis.doc.gov  (with  a  copy  to 
the  ENC  Encryption  Request 
Coordinator  at  enc@ncsc.mil),  or  disks 
and  CDs  containing  the  reports  may  be 
mailed  to  the  following  addresses: 

(i)  Department  of  Commerce,  Bureau  of 
Industry  and  Security,  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  14th  Street  and 
Pennsylvania  Ave.,  NW.,  Room  2705, 
Washington,  DC  20230,  Attn: 
Encryption  Reports. 

(ii)  A  copy  of  the  report  should  be  sent 
to:  Attn:  ENC  Encryption  Request 
Coordinator,  9800  Savage  Road,  Suite 
6131,  Ft.  Meade,  MD  20755-6000, 

PART  742— [AMENDED] 

19.  Section  742.15  is  revised  to  read 
as  follows: 
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§742.15    Encryption  itoms. 

Encryption  items  can  be  used  to 
maintain  the  secrecy  of  information,  and 
thereby  may  be  used  by  persons  abroad 
to  harm  U.S.  national  security,  foreign 
policy  and  law  enforcement  interests. 
The  United  States  has  a  critical  interest 
in  ensuring  that  important  and  sensitive 
information  of  the  public  and  private 
sector  is  protected.  Consistent  with  oiu 
international  obligations  as  a  member  of 
the  Wassenaar  Arrangement,  the  United 
States  has  a  responsibility  to  maintain 
control  over  the  export  and  reexport  of 
encryption  items.  As  the  President 
indicated  in  Executive  Order  1 3026  and 
in  his  Memorandum  of  November  15, 
1996,  exports  and  reexports  of 
encryption  software,  like  exports  and 
reexports  of  encryption  hardware,  are 
controlled  because  of  this  functional 
capacity  to  encrypt  information  on  a 
computer  system,  and  not  because  of 
any  informational  or  theoretical  value 
that  such  software  may  reflect,  contain, 
or  represent,  or  that  its  export  or 
reexport  may  convey  to  others  abroad. 
For  this  reason,  export  controls  on 
encryption  software  are  distinguished 
from  controls  on  other  software 
regulated  under  the  EAR. 

(a)  Licensing  requirements  and 
policy — (1)  Encryption  items  controlled 
under  ECCN5A002.  5D002.  or5E002.  (i) 
Licensing  requirements.  A  license  is 
required  to  export  or  reexport 
encryption  items  ("EI")  controlled 
under  ECCN  5A002,  5D002  or  5E002  to 
all  destinations,  except  Canada.  Refer  to 
part  740  of  the  EAR,  for  license 
exceptions  that  apply  to  certain 
enayption  items,  and  to  §  772.1  of  the 
EAR  for  definitions  of  encryption  items 
and  terms.  Exporters  must  submit 
applications  to  obtain  authorization 
under  a  license  or  an  Encryption 
Licensing  Arrangement  for  exports  and 
reexports  of  encryption  items  that  are 
not  eligible  for  a  license  exception. 

(ii)  Licensing  policy.  Applications  will 
be  reviewed  on  a  case-by-case  basis  by 
BIS,  in  conjunction  with  other  agencies, 
to  determine  whether  the  export  or 
reexport  is  consistent  with  U.S.  national 
security  and  foreign  policy  interests. 
Exports  of  encryption  items  to 
governments,  or  Internet  and 
telecommunications  service  providers 
for  the  provision  of  services  specific  to 
governments,  may  be  favorably 
considered  for  civil  uses,  e.g..  social  or 
financial  services  to  the  public;  civil 
justice;  social  insiu'ance,  pensions  and 
retirement;  taxes  and  communications 
between  governments  and  their  citizens. 
Encryption  Licensing  Arrangements 
may  be  authorized  for  exports  and 
reexports  of  unlimited  quantities  of 


encryption  items  to  all  destinations, 
except  coimtries  listed  in  Country 
Group  E:l  of  Supplement  No.  1  to  part 
740.  Enayption  Licensing 
Arrangements,  including  those  which 
authorize  exports  and  reexports  of 
encryption  technology  to  strategic 
partners  (as  defined  in  §  772.1  of  the 
EAR)  of  U.S.  companies,  are  valid  for 
four  years  and  may  require  reporting. 
Applicants  seeking  authorization  for 
Encryption  Licensing  Arrangements 
must  specify  the  sales  territory  and  class 
of  end-user  on  their  license 
applications. 

(2)  Encryption  items  controlled  under 
ECCN5A992,  5D992.  or5E992.  (i) 
Licensing  requirements.  Items 
controlled  under  ECCN  5A992,  5D992 
or  5E992  are  controlled  for  anti- 
terrorism (AT)  reasons  to  countries 
listed  in  AT  column  1  or  AT  column  2, 
as  applicable,  of  the  Commerce  Country 
Chart  (Supplement  No.  1  to  Part  738  of 
the  EAR).  A  license  also  may  be 
required  to  certain  destinations  or 
persons  for  other  reasons  specified 
elsewhere  in  the  EAR  (e.g.,  embargoes). 
In  addition,  these  encryption  items  are 
subject  to  the  notification  or  review 
requirements  described  in  paragraph 
(b)(1)  and  (b)(2)  of  this  section,  unless 
specifically  excluded  by  paragraph 
(b)(3)  of  this  section. 

(ii)  Licensing  policy.  Applications  will 
be  reviewed  on  a  case-by-case  basis  by 
BIS,  in  conjimction  with  other  agencies, 
to  determine  whether  the  export  or 
reexport  is  consistent  with  U.S.  national 
seciuity  and  foreign  policy  interests.  BIS 
does  not  authorize  Encr)rption  Licensing 
Arrangements  for  exports  and  reexports 
of  encryption  items  to  any  of  the 
countries  listed  in  Country  Group  E:l  of 
Supplement  No.  1  to  Part  740  of  the 
EAR. 

(b)  Notification  and  review 
requirements  for  encryption  items 
controlled  under  ECCN  5A992,  5D992  or 
5E992.  You  may  export  and  reexport 
encryption  commodities,  software  and 
technology  controlled  under  ECCN 
5A992,  5D992  or  5E992  without  a 
license  (NLR:  No  License  Required)  to 
most  destinations,  in  accordance  with 
paragraph  (a)(2)  of  this  section, 
provided  that  you  have  met  the 
notification  and  review  requirements 
described  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section.  Certain  encryption  items 
controlled  under  ECCN  5A992,  5D992 
or  5E992  may  be  exported  or  reexported 
without  notification  or  review — these 
items  are  identified  in  paragraph  (b)(3) 
of  this  section.  In  addition,  no  post- 
shipment  reporting  is  required  for 
encryption  items  controlled  under 
ECCN  5A992,  5D992.  or  5E992.  See 
§  732.5  of  the  EAR  for  Shipper's  Export 


Declaration  (SED),  Destination  Control 
Statements  (DCS),  and  recordkeeping 
requirements  for  items  exported  and 
reexported  without  a  license  (NLR). 

[1]  Notification  requirement  for 
specified  encryption  items.  You  may 
export  and  reexport  encryption  items 
controlled  under  ECCN  5A992,  5D992 
or  5E992  and  identified  in  this 
paragraph  Cb)(l)  to  most  destinations 
without  a  license  (NLR:  No  License 
Required),  provided  that  you  have 
submitted  to  BIS,  by  the  time  of  export, 
the  information  described  in  paragraphs 
(a)  through  (e)  of  Supplement  6  to  this 
part  742,  and  if  applicable,  specific 
information  describing  how  your 
products  qualify  for  mass  market 
treatment  imder  the  criteria  in  the 
Cryptography  Note  (Note  3)  of  Category 
5,  Part  2,  of  the  Commerce  Control  List 
(Supplement  No.  1  to  Part  774  of  the 
EAR).  Submit  this  notification  to  BIS  by 
email,  to  crypt@bis.doc.gov,  and  also 
send  a  copy  to  the  ENC  Encryption 
Request  Coordinator,  at  enc@ncsc.mil.  If 
you  are  unsure  as  to  whether  your 
encr3rption  items  are  eligible  for  export 
or  reexport  under  this  paragraph  (b)(1), 
you  should  submit  a  request,  to  BIS  and 
to  the  ENC  Encryption  Request 
Coordinator,  for  a  review  of  your 
encryption  items  pursuant  to  the 
requirements  of  paragraph  (b)(2)  of  this 
section  (for  mass  market  encryption 
commodities  and  software),  or  under  the 
provisions  of  License  Exception  ENC 
(see  §  740.17  of  the  EAR).  The  following 
encryption  items  controlled  by  ECCN 
5A992,  5D992,  or  5E992  are  eligible  for 
export  or  reexport  without  a  license,  to 
most  destinations,  with  notification 
only: 

(ij  Up  to  (and  including)  64-bit  mass 
market  encryption  commodities  and 
software; 

(ii)  Encryption  items  (including  key 
management  products  and  compeiny 
proprietary  implementations)  with  key 
lengths  not  exceeding  56  bits  for 
symmetric  algorithms.  512  bits  for 
asymmetric  key  exchange  dgorithms. 
and  112  bits  for  elliptic  curve 
algorithms; 

(2)  Review  requirement  for  mass 
market  encryption  commodities  and 
software  exceeding  64  bits:  Mass  market 
encryption  commodities  and  software 
employing  a  key  length  greater  than  64 
bits  for  the  symmetric  algorithm 
(including  such  products  previously 
reviewed  by  BIS  and  exported  under 
ECCN  5A002  or  5D002)  remain  subject 
to  the  EAR  and  require  review  by  BIS. 
prior  to  export  or  reexport  under  this 
paragraph  (b)(2).  Encryption 
commodities  and  software  that  are  not 
eligible  as  retail  items  under  License 
Exception  ENC  do  not  qualify  for  mass 
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narket  treatment  (see  §  740.17(b)(3)  of 
he  EAR  for  retail  product  eligibility 
under  License  Exception  ENC.) 

(i)  Procedures  for  requesting  review. 
To  request  review  of  your  mass  market 
encryption  products,  you  must  submit 
to  BIS  and  the  ENC  Encryption  Request 
Coordinator  the  information  described 
in  paragraphs  (a)  through  (e)  of 
Supplement  6  to  this  part  742.  and  you 
must  include  specific  information 
describing  how  yoiu  products  qualify 
for  mass  market  treatment  under  the 
criteria  in  the  Cryptography  Note  (Note 
3)  of  Category  5.  Part  2  ("Information 
Security"),  of  the  Commerce  Control 
List  (Supplement  No.  1  to  Part  774  of 
the  EAR).  Review  requests  must  be 
submitted  on  Form  BIS-748P 
(Multipurpose  Application),  or  its 
electronic  equivadent,  as  described  in 
§  748.3  of  the  EAR.  To  ensure  that  your 
review  request  is  properly  routed,  insert 
the  phrase  "Mass  market  encryption"  in 
Block  9  (Special  Purpose)  of  the 
application  form  and  place  an  "X"  in 
the  box  marked  "Classification  Request" 
in  Block  5  (Type  of  Application) — Block 
5  does  not  provide  a  separate  item  to 
check  for  the  submission  of  encryption 
review  requests.  Failure  to  properly 
complete  these  items  may  delay 
consideration  of  your  review  request. 
Review  requests  that  are  not  submitted 
electronically  ^o  BIS  should  be  mailed 
to  the  address  indicated  in  §  748.2(c)  of 
the  EAR.  Submissions  to  the  ENC 
Encryption  Request  Coordinator  should 
be  directed  to  the  mailing  address 
indicated  in  §  740.17(e)(5)(ii)  of  the 
EAR.  BIS  will  notify  you  if  there  are  any 
questions  concerning  youir  request  for 
review  (e.g.,  because  of  missing  or 

complete  support  documentation). 

(ii)  Action  by  BIS.  Once  BIS  has 
completed  its  review,  you  will  receive 
written  confirmation  concerning  the 
eligibility  of  yoxu'  items  for  export  or 
reexport  as  mass  market  encryption 
commodities  or  software  controlled 
under  ECCN  5A992  or  5D992.  If.  during 
the  course  of  its  review,  BIS  determines 
that  yoiu  encryption  items  do  not 
qualify  for  mass  market  treatment  under 
the  EAR,  or  are  otherwise  controlled 
under  ECCN  5A002.  5B002.  5D002  or 
5E002,  BIS  will  notify  you  and  will 
review  your  commodities  or  software  for 
eligibility  under  License  Exception  ENC 
(see  §  740.17  of  the  EAR  for  review  and 
reporting  requirements  for  encryption 
items  under  License  Exception  ENC). 
BIS  reserves  the  right  to  suspend  your 
eligibility  to  export  and  reexport  imder 
the  provisions  of  this  paragraph  (b)(2) 
and  to  retiun  review  requests,  without 
action,  if  the  requirements  for  review 
have  not  been  met. 


r 


(iii)  Exports  and  reexports  to 
government  and  non-government  end- 
users.  Immediately  upon  registration  by 
BIS  of  your  completed  review  request 
("registration"  is  defined  in  §  750.4(a)(2) 
of  the  EAR),  you  may  export  or  reexport 
mass  market  encryption  commodities 
and  software  exceeding  64  bits,  under 
ECCNs  5A992  and  5D992,  without  a 
license  (NLR:  No  License  Required)  to 
government  and  non-government  end- 
users  located  in  the  countries  listed  in 
Supplement  3  to  part  740  of  the  EAR. 
These  mass  market  encryption  "products 
also  may  be  exported  or  reexported, 
without  a  license  (NLR),  to  most 
destinations  (except  those  that  require  a 
license  for  AT  reasons  or  for  reasons 
described  elsewhere  in  the  EAR)  for  the 
internal  use  of  foreign  subsidiaries  or 
offices  of  firms,  organizations  and 
governments  headquartered  in  Canada 
or  in  countries  listed  in  Supplement  3 
to  part  740  of  the  EAR.  Thirty  days  after 
BIS  registers  yoiu  review  request,  you 
may  export  or  reexport  these  mass 
market  encryption  products,  without  a 
license,  to  government  and  non- 
government end-users  located  in  most 
destinations  outside  the  countries  listed 
in  Supplement  3  to  part  740  of  the  EAR 
(certain  destinations  and  persons  may 
require  a  license  for  AT  reasons  or  for 
reasons  specified  elsewhere  in  the  EAR), 
unless  otherwise  notified  by  BIS  (e.g., 
because  of  missing  or  incomplete 
support  documentation,  or  conversion 
to  License  Exception  ENC  review).  The 
thirty  days  may  not  include  any  time 
that  your  review  request  was  on  hold 
without  action.  See  §  772.1  of  the  EAR 
for  the  definition  of  "government  end- 
user"  as  it  applies  to  encryption  items. 

(3)  Exclusions  from  notification  and 
review  requirements.  The  following 
items  and  transactions  do  not  require 
notification  or  review  prior  to  export  or 
reexport.  However,  a  license  may  be 
required  to  export  or  reexport  these 
items  to  certain  destinations  for  AT 
reasons  or  for  reasons  set  forth 
elsewhere  in  the  EAR  (e.g.,  embargoes). 

(i)  Encryption  items  for  U.S. 
subsidiaries.  Encryption  items 
controlled  under  ECCN  5A992,  5D992, 
or  5E992  that  are  exported  to  foreign 
subsidiaries  of  U.S.  companies  (as 
defined  in  §  772.1  of  the  EAR)  for  any 
end-use,  including  the  development  of 
new  products,  that  is  not  prohibited 
elsewhere  in  the  EAR.  All  items 
produced  or  developed  by  U.S. 
subsidiaries  with  encryption 
commodities,  software  and  technology 
exported  under  this  paragraph  are 
subject  to  the  EAR  and  require  review 
and  authorization  before  any  sale  or 
retransfer  outside  of  the  U.S.  company. 


(ii)  Mass  market  short-range  wireless 
products.  Mass  market  products  that  are 
controlled  under  ECCN  5A992  or  5D992 
only  because  they  incorporate 
components  or  software  which  provide 
short-range  wireless  encryption 
functions  (e.g.,  wireless  products  with 
an  operating  range  typically  not 
exceeding  100  meters). 

(iii)  Items  with  limited  cryptographic 
functionality.  Encryption  items 
controlled  under  ECCN  5A992,  5D992. 
or  5E992  for  which  the  use  of 
cryptography  is  limited  to  cryptographic 
functions  that  are  not  controlled  for 
"EI"  reasons  under  the  EAR  (e.g.  items 
with  cryptographic  functions  limited  to 
authentication  or  digital  signature, 
execution  of  copy  protected  software, 
and  "finance  specific"  items  specially 
designed  and  limited  for  banking  use  or 
money  transactions).  These  items  are 
described  in  the  Related  Controls 
paragraph" and  the  Technical  Notes 
under  ECCN  5A002  on  the  Commerce 
Control  List  (Supplement  No.  1  to  part 
774  of  the  EAR),  which  are  cross- 
referenced  under  ECCNs  5D002  and 
5E002. 

(4)  Commodities  and  software  that 
activate  or  enable  cryptographic 
functionality.  Commodities,  software, 
and  components  that  allow  the  end-user 
to  activate  or  enable  cryptographic 
functionality  in  encryption  products 
which  would  otherwise  remain 
disabled,  are  controlled  according  to  the 
functioneility  of  the  activated  encryption 
product.  The  notification  and  review 
requirements  enumerated  in  this 
paragraph  (b)  of  this  section  apply  to 
commodities,  software  and  components 
which  activate  cryptographic 
functionality  in  encryption  products 
controlled  under  ECCNs  5A992  and 
5D992 .  (See  §  740. 1 7  of  the  EAR  for 
review  and  reporting  requirements  for 
commodities,  software  and  components 
that  enable  cryptographic  functionality 
in  encryption  products  controlled  under 
ECCNs  5A002  and  5D002.)  This 
paragraph  (b)(4)  does  not  authorize  the 
export  or  reexport  of  any  activated 
encryption  product.  Separate  review  or 
authorization  of  the  enabled  encryption 
product  is  required. 

(5)  Examples  of  mass  market 
encryption  products.  Subject  to  the 
requirements  of  the  Cryptography  Note 
(Note  3)  in  Category  5,  Part  2.  of  the 
Commerce  Control  List,  mass  market 
encryption  products  include,  but  are  not 
limited  to,  general  purpose  operating 
systems  and  desktop  applications  (e.g. 
e-mail,  browsers,  games,  word 
processing,  database,  financial 
applications  or  utilities)  designed  for. 
bundled  with,  or  pre-loaded  on  single 
CPU  computers,  laptops,  or  hand-held 
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devices;  commodities  and  software  for 
client  Internet  appliances  and  client 
wireless  LAN  devices;  home  use 
networking  commodities  and  software 
(e.g.  personal  firewalls,  cable  modems 
for  personal  computers,  and  consumer 
set  top  boxes);  portable  or  mobile  civil 
telecommunications  commodities  and 
software  (e.g.  personal  data  assistants 
(PDAs),  radios,  or  cellular  products); 
and  commodities  and  software  exported 
via  free  or  anonymous  downloads. 

20.  Supplement  No.  6  to  part  742  is 
revised  to  read  as  follows: 

Supplement  No.  6  to  Put  742 — Guidelines 
for  Submitting  Review  Requests  for 
Encryption  Items 

Review  requests  for  encryption  items  must 
be  submitted  on  Form  BIS-748P 
(Multipurpose  Application),  or  its  electronic 
equivalent,  and  supported  by  the 
documentation  described  in  this 
Supplement,  in  accordance  with  the 
procedures  described  in  §  748.3  of  the  EAR. 
To  ensure  that  your  review  request  is 
properiy  routed,  insert  the  phrase  "Mass 
market  encryption"  or  "License  Exception 
ENC"  (whichever  is  applicable)  in  Block  9 
(Special  Purpose)  of  the  application  form  and 
place  an  "X"  in  the  box  marked 
"Classification  Request"  in  Block  5  (Type  of 
Application) — Block  5  does  not  provide  a 
separate  item  to  check  for  the  submission  of 
encryption  review  requests.  Failure  to 
properly  complete  these  items  may  delay 
consideration  of  your  review  request.  BIS 
recommends  that  review  requests  be 
delivered  via  courier  service  to;  Bureau  of 
Industry  and  Security,  U.S.  Department  of 
Commerce,  14th  Street  and  Pennsylvania 
Ave.,  NW.,  Room  2705,  Washington,  DC 
20230.  For  electronic  submissions  via  SNAP, 
you  may  fax  a  copy  of  the  support  documents 
to  BIS  at  (202)  219-9179  or  -9182  or  you  may 
deliver  the  documents  via  courier  service  to: 
Bureau  of  Industry  and  Seciuity,  Information 
Technology  Controls  Division,  Room  2625, 
14th  Street  and  Pennsylvania  Ave.,  NW. 
Washington,  DC  20230.  In  addition,  you  must 
send  a  copy  of  your  review  request  and  all 
support  documents  to:  Attn:  ENC  Encryption 
Request  Coordinator,  9800  Savage  Road. 
Suite  6131,  Fort  Meade,  MD  20755-6000.  For 
all  review  requests  of  encryption  items,  you 
must  provide  brochures  or  other 
dociunentation  or  specifications  related  to 
the  technology,  commodity  or  software, 
relevant  product  descriptions,  architecture 
specifications,  and  as  necessary  for  the 
review,  source  code.  You  also  must  indicate 
whether  there  have  been  any  prior  reviews  of 
the  product,  if  such  reviews  are  applicable  to 
the  current  submission.  In  addition,  you 
must  provide  the  following  information  in  a 
cover  letter  accompanying  your  review 
request: 

(a)  State  the  name  of  the  encryption  item 
being  submitted  for  review; 

(b)  State  that  a  duplicate  copy  has  been 
sent  to  the  ENC  Encryption  Request 
Coordinator; 

(c)  For  review  requests  for  a  commodity  or 
software,  provide  the  following  information: 


(1)  Description  of  all  the  symmetric  and 
asymmetric  encryption  algorithms  and  key 
lengths  and  how  the  algorithms  are  used. 
Specify  which  encryption  modes  are 
supported  (e.g.,  cipher  feedback  mode  or 
cipher  block  chaining  mode). 

(2)  State  the  key  management  algorithms, 
including  modulus  sizes,  that  are  supported. 

(3)  For  products  with  proprietary 
algorithms,  include  a  textual  description  and 
the  source  code  of  the  algorithm. 

(4)  Describe  the  pre-processing  methods 
(e.g.,  data  compression  or  data  interleaving) 
that  are  applied  to  the  plaintext  data  prior  to 
encryption. 

(5)  Describe  the  post-processing  methods 
(e.g.,  packetization,  encapsulation)  that  are 
applied  to  the  cipher  text  data  after 
encryption. 

(6)  State  the  communication  protocols  (e.g., 
X.25,  Telnet  or  TCP)  and  encryption 
protocols  (e.g.,  SSL,  IPSEC  or  PKCS 
standards)  that  are  supported. 

(7)  Describe  the  encryption-related 
Application  Programming  Interfaces  (APIs) 
that  are  implemented  and/or  supported. 
Explain  which  interfaces  are  for  internal 
(private)  and/or  external  (public)  use. 

(8)  Describe  whether  the  cryptographic 
routines  are  statically  or  dynamically  linked, 
and  the  routines  (if  any)  that  are  provided  by 
third-party  modules  or  libraries.  Identify  the 
third-party  manufacturers  of  the  modules  or 
toolkits. 

(9)  For  commodities  or  software  using  )ava 
byte  code,  describe  the  techniques  (including 
obfuscation,  private  access  modifiers  or  final 
classes)  that  are  used  to  protect  against 
decompilation  and  misuse. 

(10)  State  how  the  product  is  written  to 
preclude  user  modification  of  the  encryption 
algorithms,  key  management  and  key  space. 

(11)  For  products  that  qualify  as  "retail", 
explain  how  the  product  meets  the  listed 
criteria  in  §  740.17(b)(3)  of  the  EAR. 

(12)  For  products  which  incorporate  an 
open  cryptographic  interface  as  defined  in 
part  772  of  the  EAR,  describe  the  Open 
Cryptographic  Interface. 

(d)  For  revie^  requests  regarding 
components,  provide  the  following 
additional  information: 

(1)  Reference  the  application  for  which  the 
components  are  used  in,  if  known; 

(2)  State  if  there  is  a  general  programming 
interface  to  the  component; 

(3)  State  whether  the  component  is 
constrained  by  function;  and 

(4)  Identify  the  encryption  component  and 
include  the  name  of  the  manufacturer, 
component  model  number  or  other  identifier. 

(e)  For  review  requests  for  source  code, 
provide  the  following  information: 

(1)  If  applicable,  reference  the  executable 
(object  code)  product  that  was  previously 
reviewed; 

(2)  Include  whether  the  source  code  has 
been  modified,  and  the  technical  details  on 
how  the  source  code  was  modified;  and 

(3)  Include  a  copy  of  the  sections  of  the 
source  code  that  contain  the  encryption 
algorithm,  key  management  routines  and 
their  related  calls. 

(f)  For  step-by-step  instructions  and 
guidance  on  submitting  review  requests  for 
encryption  items,  visit  our  webpage  at 


www.bis.doc.gov/Encryption  and  click  on 
the  navigation  button  labeled  "Guidance". 

PART  748— {AMENDED] 

21.  Section  748.3  is  amended  by 
revising  the  section  heading,  by  adding 
two  new  sentences  at  the  end  of 
paragraph  (a),  by  removing  paragraph 
(b)(3),  and  by  adding  a  new  paragraph 
(d),  to  read  as  follows: 

§748.3    Classification  Requests,  Advisory 
Opinions,  and  Encryption  Review  Requests. 

(a)  *  *  *  The  encryption 
requirements  in  the  EAR  require  that 
certain  encryption  items  be  reviewed  by 
BIS  in  order  for  them  to  be  eligible  for 
export  or  reexport  under  License 
Exception  ENC  (see  §  740.17  of  the  EAR) 
or  to  be  released  from  "EI"  controls  (see 
§  742.15(b)(2)  of  the  EAR).  BIS  makes  its 
determination  based  on  the  submission 
of  a  review  request  prepared  in 
accordance  with  the  instructions  in 
Supplement  No.  6  to  Part  742  of  the 
EAR. 
***** 

(d)  Review  requests  for  encryption 
items.  A  Department  of  Commerce 
review  of  encryption  items  transferred 
from  the  U.S.  Munitions  List  consistent 
with  Executive  Order  13026  of 
November  15, 1996  (3  CFR,  1996  Comp., 
p.  228)  and  pursuant  to  the  Presidential 
Memorandum  of  that  date  may  be 
required  to  determine  eligibility  imder 
License  Exception  ENC  or  for  release 
from  "EI"  controls.  Refer  to  §  742.15(b) 
and  Supplement  6  to  part  742  of  the 
EAR  for  instructions  regarding  mass 
market  encryption  commodities  and 
software.  Refer  to  §  740.17  of  the  EAR 
for  the  provisions  of  License  Exception 
ENC. 

PART  770— (AMENDED] 

22.  Section  770.2  is  amended  by 
revising  paragraph  (n)  to  read  as 
follows: 

%TnJ2    Nam  intsrpretations. 

***** 

(n)  Interpretation  14:  Encryption 
commodity  and  software  reviews. 
Review  of  encryption  commodities  or 
software  is  required  to  determine  the 
eligibility  of  certain  encryption  items 
under  License  Exception  ENC  (see 
§  740.17  of  the  EAR)  or  to  release  certain 
encryption  items  from  "EI"  controls  (see 
§  742.15(b)(2)  of  the  EAR).  Note  that 
subsequent  bimdling,  patches,  upgrades 
or  releases,  including  name  changes, 
may  be  exported  or  reexported  under 
the  applicable  provisions  of  the  EAR 
without  further  review  as  long  as  the 
functional  encryption  capacity  of  the 
originally  reviewed  product  has  not 
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been  modified  or  enhanced.  This 
mterpretation  does  not  extend  to 
products  controlled  under  a  different 
category  on  the  CCL." 

PART  772-4AMENDED] 

1 1  23.  Section  772.1  is  amended  by 
revising  the  definition  of  "Cryptanalytic 
items"  to  read  as  follows: 

S  772.1    Definitions  of  Terms  as  Used  in  the 
Export  Administration  Regulations  (EAR). 


I 


"Cryptanalytic  items".  Systems, 
^uipment,  applications,  specific 
electronic  assemblies,  modules  and 
integrated  circuits  designed  or  modified 
to  perform  cryptanalytic  functions, 
software  having  the  characteristics  of 
cryptanalytic  hardware  or  performing 
cryptanalytic  functions,  or  technology 
for  the  development,  production  or  use 
of  cryptanalytic  commodities  or 
software. 

Notes:  1.  Cryptanalytic  functions  may 
include  cryptanalysis,  which  is  the  analysis 
of  a  cryptographic  system  or  its  inputs  and 
outputs  to  derive  confidential  variables  or 
sensitive  data  including  clear  text.  (ISO 
7498-2-1988(E),  paragraph  3.3.18). 

2.  Functions  specially  designed  and 
limited  to  protect  against  malicious  computer 
damage  or  unauthorized  system  intrusion 
(e.g.,  viruses,  worms  and  trojan  horses)  are 
not  construed  to  be  cryptanalytic  functions. 


>ART  774— {AMENDED] 

Supplement  No.  1  to  Part  774  (The 
lommerce  Control  List) — [Amended] 

24.  In  Supplement  No.  1  to  Part  774 
the  Commerce  Control  List),  Category 
5 — Telecommunications  and 
"Information  Security",  immediately 
following  the  heading  II — 
"INFORMATION  SECURITY",  is 
amended  by  revising  Notes  2  and  3,  and 
by  adding  a  new  Nota  Bene  ("N.B."), 
immediately  following  Note  3,  to  read  as 
follows: 

Category  5 — Telecommunications  and 
"Information  Security" 

***** 

Part  2 — "Information  Security" 

***** 

Note  2:  Category  5,  part  2,  encryption 
products,  when  accompanying  their  user  for 
the  user's  personal  use  or  as  tools  of  trade, 
are  eligible  for  License  Exceptions  TMP  or 
BAG,  subject  to  the  terms  and  conditions  of 
these  License  Exceptions. 


II 


Note  3:  Cryptography  Note:  ECCNs  5A002 
nd  5D002  do  not  control  items  that  meet  all 
of  the  following: 

a.  Generally  available  to  the  public  by 
)eing  sold,  without  restriction,  from  stock  at 


retail  selling  points  by  means  of  any  of  the 
following: 

1.  Over-the-counter  transactions; 

2.  Mail  order  transactions;         •  • 

3.  Electronic  transactions;  or 

4.  Telephone  call  transactions; 

b.  The  cryptographic  functionality  cannot 
be  easily  changed  by  the  user; 

c.  Designed  for  installation  by  the  user 
without  further  substantial  support  by  the 
supplier;  and 

d.  When  necessary,  details  of  the  items  are 
accessible  and  will  be  provided,  upon 
request,  to  the  appropriate  authority  in  the 
exporter's  country  in  order  to  ascertain 
compliance  with  conditions  described  in 
paragraphs  (a)  through  (c)  of  this  note. 

N.B.  to  Cryptography  Note:  Mass  market 
encryption  commodities  and  software 
eligible  for  the  Cryptography  Note  are  subject 
to  the  notification  or  review  requirements 
described  in  §  742.15(b)(1)  and  (b)(2)  of  the 
EAR,  unless  specifically  excluded  from  these 
requirements  by  §  742.15(b)(3)  of  the  EAR.     . 
Mass  market  commodities  and  software 
employing  a  key  length  greater  than  64  bits 
for  the  symmetric  algorithm  must  be 
reviewed  in  accordance  with  the 
requirements  of  §  742.15(b)(2)  of  the  EAR  in 
order  to  be  released  from  the  "EI"  and  "NS" 
controls  of  ECCN  5A002  or  5D002.  All  other 
mass  market  commodities  and  software 
eligible  for  the  Cryptography  Note  are 
conU-olled  under  ECCN  5A992  or  5D992 
(without  review)  and  may  be  exported  or 
reexported  to  most  destinations  without  a 
license,  following  notification,  in  accordance 
with  the  requirements  of  §  742.15(b)(1)  of  the 
EAR. 


25.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
5 — Telecommunications  and 
"Information  Seciuity",  Part  2 — 
"Information  Security",  is  amended  by 
revising  ECCN  5D002  to  read  as  follows: 

5D002  Information  Security — "Software" 

License  Requirements 

Reason  for  Control:  NS,  AT.  EI 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .... 
AT  applies  to  entire  entry 

NS  Column  1 . 
AT  Column  1. 

"EI"  applies  to  encryption  items 
transferred  from  the  U.S.  Munitions  List  to 
the  Commerce  Control  List  consistent  with 
Executive  Order  13026  of  November  15,  1996 
(3  CFR,  1996  Comp.,  p.228)  and  pursuant  to 
the  Presidential  Memorandum  of  that  date. 
Refer  to  §  742.15  of  the  EAR. 

Note:  Encryption  software  is  controlled 
because  of  its  functional  capacity,  and  not 
because  of  any  informational  value  of  such 
software;  such  software  is  not  accorded  the 
same  treatment  under  the  EAR  as  other 
"software";  and  for  export  licensing  purposes, 
encryption  software  is  treated  under  the  EAR 
in  the  same  manner  as  a  commodity  included 
in  ECCN  5A002. 


Note:  Encryption  software  controlled  for 
"EI"  reasons  under  this  entr>'  remains  subject 
to  the  EAR  even  when  made  publicly 
available  in  accordance  with  part  734  of  the 
EAR.  See  §  740.13(e)  of  the  EAR  for 
information  on  releasing  certain  source  code 
(and  corresponding  object  code)  which 
would  be  considered  publicly  available  from 
"EI"  controls. 

Note:  After  notification  to  BIS.  56-bit 
encryption  items  (including  key  management 
products  not  exceeding  512  bits)  and  up  to 
(and  including)  64-bit  mass  market 
encryption  commodities  and  software  are 
released  from  "EI"  and  "NS"  controls.  After 
a  review  by  BIS.  all  other  mass  market 
encryption  commodities  and  software 
eligible  for  the  Cryptography  Note  also  may 
be  released  from  "EI"  and  "NS"  controls.  See 
§  742.15(b)(1)  and  (b)(2)  of  the  EAR. 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  This  entr>'  does  not 
control  "software"  "required"  for  the  "use" 
of  equipment  excluded  from  control  under 
the  Related  Controls  paragraph  or  the 
Technical  Notes  in  ECCN  5A002  or 
"software"  providing  any  of  the  functions  of 
equipment  excluded  from  control  under 
ECCN  5A002.  These  items  are  controlled 
under  ECCN  5D992. 

Related  Definitions:  5D002.a  controls 
"software"  designed  or  modified  to  use 
"cryptography"  employing  digital  or  analog 
techniques  to  ensure  "information  security'. 

Items: 

a.  "Software"  specially  designed  or 
modified  for  the  "development", 
'"production"",  or  "use"  of  equipment  or 

"software"  controlled  by  5A002,  5B002,  or 
5D002. 

b.  "Software""  specially  designed  or 
modified  to  support  "technology""  controlled 
by  5E0O2. 

c.  Specific  "software"'  as  follows: 

c.l.  "Software'"  having  the  characteristics, 
or  performing  or  simulating  the  functions  of 
the  equipment  controlled  by  5A002  or  5B002; 

C.2.  ""Software""  to  certify  "software" 
controlled  by  5D002.C.1. 

Dated:  May  30.  2002. 

James  |.  Jochum, 

Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  02-13990  Filed  6-5-02;  8:45  am] 
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ACnON:  Final  rules. 


f:  The  Commodity  Futiires 
Trading  Commission  (the 
"Commission"  or  "CFTC")  is  adopting 
amendments  to  its  rules,  which  governs 
registration  of  intermediaries  in  the 
futures  industry.  These  amendments  are 
necessary  to  facilitate  the  change  from 
the  current  paper-based  registration 
system-to  online  registration.  It  is 
expected  that  the  online  registration 
system  will  provide  applicants  with  a 
more  streamlined  process  for 
registering,  resulting  in  less  redimdancy 
and  quicker  processing  of  applications 
by  the  National  Futures  Association. 
The  amendments  will  permit  a  floor 
broker  that  receives  a  temporary  license 
to  act  in  the  capacity  of  a  fully 
registered  floor  broker,  and  an  applicant 
for  registration  as  an  associated  person 
to  be  granted  a  temporary  license  upon 
filing  the  Form  8-R  and  a  sponsor's 
certification,  but  prior  to  submission  of 
fingerprints.  Several  other  amendments 
are  technical  in  nature  to  accommodate 
the  transfer  from  a  paper-based  to  an 
electronic  system  and  to  recognize 
derivatives  transaction  execution 
facilities. 

EFFECTIVE  DATE:  June  6.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Michael  A.  Piracci, 
Attorney-Advisor,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202)  418-5430. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Commission  has  previously 
delegated  the  authority  to  process 
applications  for  registration  of 
intermediaries  and  floor  traders  imder 
the  Commodity  Exchange  Act  (the 
"Act")'  to  the  National  Futures 
Association  ("NFA").^  NFA  submitted 
to  the  Commission,  for  its  approval, 
pursuant  to  section  17(j)  of  the  Act, 
amendments  to  NFA  registration  rules 
that  would  require  applicants  seeking 
registration  under  the  Act  as  futures 
commission  merchants  ("FCMs"), 
introducing  brokers  ("IBs"),  commodity 
pool  operators  ("CPOs"),  commodity 
trading  advisors  ("CTAs"),  leverage 
transaction  merchants  ("LTMs"), 


>  7  U.S.C.  1  et  seq.  (2000). 

'  See.  e.g.,  58  FR  19657  (Apr.  15,  1993)  (floor 
traders):  51  FR  34490  (Sep.  29.  1986)  (floor  brokers); 
49  FR  39593  (Oct.  9.  1984)  (futures  commission 
merchants,  commodity  pool  operators,  commodity 
trading  advisors,  and  associated  persons  thereof!;  48 
FR  35158  (Aug.  3,  1983)  (introducing  brokers  and 
associated  persons  thereof). 


associated  persons  ("APs"),  floor 
brokers  ("FBs"),  and  floor  traders  ("FT") 
to  file  applications  electronically 
through  an  online  registration  system.  ^ 
On  May  30,  2002,  the  Commission 
approved  these  proposed  amendments 
to  the  NFA  registration  rules. 

Technological  advancements  have 
resulted  in  fundamental  changes  in  the 
futines  industry,  as  is  the  case  in  almost 
every  other  industry.  The  Commission 
has  encouraged  and  attempted  to 
facilitate  the  use  of  electronic 
technology  in  the  futures  industry.'*  The 
Commission  also  believes  that  it  must 
constantly  look  at  ways  that  technology 
can  better  assist  the  Commission  in 
fulfilling  its  regulatory  mission.^ 

NFA's  new  online  registration  system 
should  streamline  the  registration 
process  and  result  in  a  system  that  is 
easier  to  use  for  applicants,  registrants, 
and  regulators.  The  new  system  should 
make  it  quicker  and  easier  for  persons 
to  provide  NFA  with  the  required 
information  and  enable  NFA  to  process 
more  efficiently  this  information  in 
determining  whether  to  grant  an 
application  for  registration,  while 
maintaining  most  of  the  featiu«s  of  the 
current  system.  Additionally, 
information  on  registrants  should  be 
more  readily  accessible  by  the  public, 
NFA,  and  the  Commission. 

On  April  12,  2002,  in  order  to 
facilitate  the  change  to  an  online 
registration  system,  the  Commission 
proposed  the  rule  amendments  being 
adopted  herein.^  The  Commission  did 
not  receive  any  comment  letters  on  the 
proposed  amendments. 

n.  The  Rule  Amendments 

A.  Additional  Categories  and  Sponsors 

As  part  of  the  new  online  registration 
system,  applicants  that  have  a  current 

^Agricultural  trade  option  merchants  as  well  as 
applicants  for  registration  as  FCMs  and  IBs 
pursuant  to  section  4f(a)(2)  of  the  Act  (notice- 
registration  of  securities  broker-dealers  whose  only 
futures-related  activity  involves  security  futures 
products)^  will  still  file  paper  applications. 

''  For  example,  the  Commission  has  created  a 
Technology  Advisory  Committee,  see  66  FR  57427 
(Nov.  15,  2001);  see  also  65  FR  12466  (Mar.  9,  2000) 
(adopting  new  Rule  1.4,  which  permits  the  use  of 
electronic  signatures  in  lieu  of  handwritten 
signatures  where  the  Act  or  Commission  rules 
require  a  customer's  signature).  Additionally,  the 
Commission  had  previously  authorized  NFA  to 
implement  a  pilot  program  that  allowed  certain 
registrants  to  enter  registration  data  electronically 
for  APs  and  branch  office  managers  of  these 
registrants.  55  FR  35925  (Sep.  4, 1990). 

^  For  example,  the  National  Association  of 
Securities  Dealers,  the  registered  national  securities 
association  responsible  for  prtx:essing  the 
registration  filings  of  certain  persons  required  to 
register  with  the  Securities  and  Exchange 
Commission,  has  required  all  registration  filings  to 
be  submitted  via  the  World  Wide  Web  to  its  Central 
Registration  Depository  system  since  1999. 

«67  FR  19358  (Apr.  19,  2002). 


active  status,  either  as  a  registrant  or  as 
a  listed  principal,  and  who  seek  to  add 
an  additional  registration  category  will 
be  required  to  file  a  "short  path"  version 
of  the  form  required  for  a  new 
applicant.^  This  "short  path"  form  will 
require  the  applicant  to  supply  only 
necessary  information  that  is  not 
already  in  the  registration  database.  For 
example,  if  an  entity  registered  as  an  IB 
applies  to  become  registered  also  as  a 
CTA,  the  entity  will  complete  the  "short 
path"  Form  7-R,  which  requires  the 
applicant  to  select  the  appropriate 
categories  for  which  it  would  be 
registered  and  to  indicate  the  category 
in  which  it  intends  to  vote  on  NFA 
membership  matters.  Likewise,  natural 
persons  currently  registered  as  APs, 
FBs,  FTs,  or  listed  as  branch  managers 
or  principals  that  seek  to  add  an 
additional  category  will  complete  a 
"short  path"  Form  8-R. 

The  Form  7-R  will  no  longer  require 
an  applicant  to  list  principals  that  are 
natural  persons  because  when  a  Form 
8-R  is  filed  indicating  a  principal 
category,  the  system  will  require  the 
appropriate  information,  including 
information  regarding  the  sponsor  firm. 
Currently,  under  Commission  Rule 
3.10(a)(2}(i),8  each  Form  7-R  must  be 
accompanied  with  a  Form  8-R  and 
fingerprints  for  each  natinal  person  who 
is  a  principal  of  the  applicant.  The  rule 
does  not  apply  to  a  principal  that  has  a 
current  Form  8-R  on  file.  However, 
because  the  necessary  information  about 
the  firm  for  whom  a  natural  person  is  a 
principal  is  gathered  through  the  Form 
8-R,  if  a  natural  person  with  a  current 
active  status  seeks  to  add  a  principal 
category  or  to  become  a  principal  of 
another  firm,  then  it  will  be  necessary 
for  a  "short  path"  Form  8-R  to  be  filed.^ 
Accordingly,  the  Commission  is 
amending  Rule  3.10(a)(2)(i)  to  reflect 
this  change. 

CurrenUy,  a  person  who  is 
unconditionally  registered  as  an  AP  may 
become  associated  as  an  AP  with 
another  sponsor  if  the  new  sponsor  files 
a  Form  3-R  with  NFA.  The  Form  3-R 
must  contain  a  certification  signed  by 
each  sponsor  acknowledging  that  each 
sponsor,  in  addition  to  being 
responsible  for  supervising  the  AP,  is 
jointly  and  severally  liable  for  the 
conduct  of  the  AP.  As  noted  above, 
under  the  new  online  registration 
system,  APs  with  a  current  status 
seeking  to  add  another  sponsor  will  file 


^  Currently,  such  applicants  are  required  to  file  a 
Form  3-R  (which  is  akin  to  the  new  "short  path" 
form)  or  Form  8-R,  depending  upon  their  current 
status  and  the  additional  category  requested. 

*  Commission  rules  referred  to  herein  may  be 
found  at  17  CFR  Chap.  I  (2001). 

"  Fingerprints  will  still  not  be  required. 
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I  "short  path"  Form  8-R,  which,  similar 
o  the  current  paper  Form  3-R,  will 
require  the  submission  of  only  that 
information  not  already  in  the  database 
required  for  adding  the  applicable 
sponsor.  Accordingly,  the  Commission 
is  cunending  Rule  3,12  to  reflect  the  fact 
that  the  sponsor  must  file  a  Form  8-R 
instead  of  the  Form  3-R. 

Maintaining  the  requirement  that  all 
of  the  sponsors  of  the  AP  sign  and  file 
the  acknowledgment  mandated  under 
the  current  rule  in  an  electronic 
environment  would  require  sending  the 
filing  via  traditional  delivery  or  via  a 
complicated  and  costly  electronic 
signature  system,  both  resulting  in  a 
delay  in  adding  the  sponsor. 
Additionally,  the  Commission  believes 
it  is  unnecessary  to  require  the  signed 
acknowledgment  where  the  rule  makes 
clear  that  a  sponsor  is  responsible  for 
supervising  its  APs  and  is  liable  for 
their  conduct.'"  Accordingly,  the 
Commission  is  removing  die 
requirement  that  a  signed  certification 
be  submitted  to  add  an  additional 
sponsor.  Instead,  the  NFA,  upon  receipt 
of  the  Form  8-R  for  an  AP  seeking  to 
add  a  sponsor,  shall  notify  the  existing 
sponsors  of  the  AP  of  the  application. 
The  amended  rule  will  continue  to  hold 
each  sponsor  responsible  for  the 
supervision  of  the  AP  and  make  each 
sponsor  jointly  and  severally  liable  for 
the  conduct  of  the  AP  with  respect  to 
customers  common  to  that  sponsor  and 
another  sponsor. ' '  Requiring  a  signed 
acknowledgement  of  this  fact  would 
present  an  added  bvuden  for  registrants 
that  the  Commission  does  not  believe  is 
necessary. - 

NFA's  amended  Registration  Rule 
207(a)  will  permit  a  person  whose 
application  for  registration  as  an  AP  is 
pending,  or  who  is  temporarily  licensed 
as  an  AP,  to  apply  to  become  registered 
as  an  AP  of  another  sponsor.  Pursuant 
to  amended  Registration  Rule  207(b), 
the  AP  will  become  registered  as  an  AP 
of  the  new  sponsor  only  if  he  or  she  is 
already  registered  as  an  AP  with  another 
sponsor.  The  Commission  believes  that 
NFA's  amended  Registration  Rule  207  is 
consistent  with  Commission  Rule  3.12(f) 
as  amended  herein. 

B.  Updates 

1.  Annual  and  Triennial  Updates 

Pursuant  to  Commission  Rule  3.31, 
my  applicant  or  registrant  must 
)romptly  correct  any  inaccuracy  in  its 
"orm  7-R  or  Form  8-R.  Accordingly, 


'"Existing  Commission  rules  also  make  clear  the 
iponsor's  responsibility  and  liability  to  supervise 
ts  APs.  See.  e.g..  Rule  166.3. 

■'  NFA  Registration  Rule  207.  as  amended,  holds 
iponsors  to  the  same  standards. 


registrants  are  under  an  ongoing  duty  to 
ensure  that  their  registration  filings  are 
accurate.  Ciurently,  pursuant  to  Rule 
3.10(d),  a  firm  is  required  to  file 
annually  with  NFA  a  Form  7-R.  For  this 
purpose,  NFA  sends  to  each  firm  a  pre- 
printed paper  copy  of  the  firm's  Form 
7-R  that  the  firm  must  then  update  and 
file  with  NFA.  Similarly,  pursuant  to 
Rule" 3. 11(d),  every  three  years  the  NFA 
provides  each  registered  FB  and  FT  with 
a  paper  printout  of  the  information 
contained  in  NFA's  registration  database 
concerning  the  registrant.  If  the 
information  in  the  printout  is 
inaccurate,  the  registrant  must  correct 
the  information  and  return  the  printout 
to  NFA.  Otherwise,  the  registrant  is  not 
required  to  return  the  printout  and  is 
deemed  to  have  recertified  the 
registration  information  contained  in 
the  printout. 

As  noted  above,  these  persons  are 
already  under  an  ongoing  obligation  to 
update  the  applicable  registration 
information  when  necessary.  The 
continuation  of  the  annual  and  triennial 
update  process  is  redundant  and  results 
in  unnecessary  costs  to  both  NFA  and 
the  registrant.  Accordingly,  the 
Commission  is  amending  the  rules  to 
delete  these  requirements. 

2.  Changes  in  Form  of  Organization 

Pmsuant  to  Rule  3.31,  a  change  in  the 
form  of  organization  of  a  registrant 
requires  that  the  registrant  correct  its 
Form  7-R.  Currently,  when  a  firm  files 
a  Form  3-R  to  report  a  change  in  the 
form  of  the  organization,  it  must  be 
accompanied  by  a  certification  "signed 
in  a  manner  sufficient  to  be  binding 
under  local  law"  that  the  registrant  will 
be  liable  for  all  obligations  of  the  pre- 
existing organization.  Similar  to  the 
acknowledgment  currently  required 
when  an  AP  adds  a  sponsor,  the 
Commission  believes  it  is  an 
unnecessary  burden  on  registrants  to 
require  a  signed  certification  by  the 
registrant  acknowledging  its  liability  for 
the  obligations  of  the  pre-existing 
organization  when  Commission  rules, 
and  NFA  rules,  can  make  clear  the 
registrants'  responsibilities. 
Accordingly,  the  Commission  is 
amending  Rule  3.31  to  make  clear  that, 
when  a  registrant  reports  a  change  in  the 
form  of  its  organization  by  filing  a  Form 
3-R  under  Rule  3.31,  it  remains  liable 
for  all  obligations  of  the  pre-existing 
organization. 

Notwithstanding  the  above,  under  the 
amendments  being  adopted  herein, 
where  a  registrant  is  ceasing  to  be  or  is 
becoming  a  sole  proprietorship,  the 
registrant  will  have  to  file  a  Form  7-W. 
withdrawing  the  registration  of  the  pre- 
existing organization,  and  file  a  Form  7- 


R  regarding  the  new  organization.  A 
change  to  or  from  a  sole  proprietorship 
to  another  form  of  business  entity,  such 
as  a  corporation,  is  not  a  mere  change 
in  the  form  of  organization.  There  is  a 
fundamental  difference  between  a 
natural  person  and  a  corporation.  A 
corporation  undertaking  business  that 
was  being  conducted  by  a  sole 
proprietor  is  not  a  continuation  of  an 
existing  organization,  but  is  the  creation 
of  a  completely  new  and  separate  legal 
entity,  thus  requiring  the  filing  of  a 
Form  7-W  regarding  the  pre-existing 
organization  and  a  Form  7-R  on  behalf 
of  the  new  organization. 

C.  Temporary  Licenses 

1 .  Initial  Filing 

Pursuant  to  Commission  Rule  3.40,  an 
applicant  for  registration  as  an  AP,  FB, 
or  FT,  may  be  granted  a  temporary 
license  upon  the  filing  of  a  completed 
Form  8-R,  the  applicant's  fingerprints, 
and,  (a)  if  the  applicant  is  applying  for 
registration  as  an  AP,  the  required 
sponsor's  certification,  or  (b)  if  the 
applicant  is  applying  for  registration  as 
an  FB  or  FT,  the  required  proof  of 
having  been  granted  trading  privileges 
by  a  contract  market.  Under  the  online 
registration  system,  there  will  be  a  delay 
between  the  filing  of  the  Form  8-R, 
which  will  occur  instantaneously  via 
the  Internet,  and  the  filing  of  the 
applicant's  fingerprints,  which  must 
still  be  physically  provided  on  a 
fingerprint  card.  Accordingly,  the 
Commission  is  amending  Rule  3.40  to 
provide  that  NFA  may  grant  a  temporary 
license  to  an  applicant  for  registration  as 
an  AP  upon  filing  of  the  completed 
Form  8-R  and  the  sponsor's 
certification,  but  before  the  applicant's 
fingerprints  are  filed.  The  fingerprints 
must  be  filed  with  NFA  within  20  days. 
This  will  not  result  in  any  change  of  the 
policies  that  NFA  uses  in  determining  to 
grant  a  temporary  license  to  an  AP. 

FBs  and  FTs  will  have  to  continue  to 
file  the  current  documents  required 
under  the  rule,  including  fingerprints,  to 
receive  a  temporary  license.  Temporary 
licenses  for  FBs  and  FTs  will  not  be 
granted  online  because,  to  be  eligible  for 
a  temporary  license,  FB  and  FT 
applicants  must  have  been  granted 
trading  privileges  on  a  contract  market 
or  DTF.  It  has  been  the  experience  of  the 
Commission  and  NFA  that  FB  and  FT 
applicants,  especially  new  applicants, 
almost  never  receive  trading  privileges 
before  applying  for  registration.  In  fact, 
the  applicant's  fingerprint  cards  and 
registration  fees  are  almost  always 
received  before  an  exchange  grants  them 
trading  privileges.  Moreover,  if  NFA 
were  to  grant  an  FB  or  FT  applicant  a 
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temporary  license  and  later  withdraw  it, 
such  action  could  have  larger  Hnancial 
implications  for  the  individual  than 
would  be  the  case  for  an  AP  applicant. 
For  example,  an  FB  or  FT  applicant 
must  make  sizeable  investments  to 
obtain  trading  privileges  on  the  floor  of 
an  exchange. 

2.  Restrictions  on  Activities 

Currently,  an  applicant  for 
registration  as  an  FB  who  is  granted  a 
temporary  Ucense,  and  has  not  been 
registered  as  an  FB  during  the  preceding 
60  days,  is  only  permitted  to  act  as  an 
FT.  The  Commission  does  not  believe 
that  this  difference  is  required.  The 
fitness  standards  for  becoming 
registered  as  an  FB  or  an  FT  are  the 
same.  Likewise,  the  fitness  standards  for 
becoming  temporarily  licensed  as  an  FB 
or  an  FT  should  be  the  same.  When  the 
Commission  adopted  rules  that  limited 
FBs  granted  temporary  licenses  to  acting 
as  FTs,  it  noted  that,  after  gaining 
further  experience  in  the  area,  it  might 
revisit  the  issue. '^  Jq  (^q  nine  years 
since  applicants  for  registration  as  FBs 
have  been  permitted  to  receive  a 
temporary  license,  the  Commission  and 
^4FA  have  found  that  it  is  very  rare  that 
a  temporary  license  granted  to  an 
applicant  for  registration  as  an  FB  has 
had  to  be  terminated  as  a  result  of  the 
ensuing  fitness  check.  This  is 
attributable  to  the  fact  that,  in  order  to 
be  granted  a  temporary  license  as  an  FB, 
an  applicant  must  have  been  granted 
trading  privileges  by  a  contract  market 
and  a  contract  market  conducts  its  own 
fitness  check  before  granting  a  person 
trading  privileges.  Generally, 
information  that  would  prevent  an 
applicant  from  becoming  registered  with 
the  Commission  as  an  FB  would  also 
prevent  the  person  from  obtaining 
trading  privileges  on  a  contract  market. 
Accordingly,  the  Commission  is 
amending  its  rules  to  permit  an 
applicant  for  registration  as  an  FB  who 
has  been  granted  a  temporary  license  to 
act  in  the  capacity  of  an  FB  for  the 
duration  of  the  temporary  license. 

3.  Special  Temporary  Licenses 

Currently,  pursuant  to  Commission 
Rule  3.11(c)(1),  an  FB  or  FT,  whose 
registration  has  terminated  within  the 
preceding  sixty  days,  and  who  has  been 
granted  trading  privileges  at  a  new 
contract  market  that  has  filed  with  NFA 
the  certification  required  under  Rule 
3.40(c),  regarding  the  applicant,  will  be 
granted  a  temporary  license  to  act  as  an 
FB  or  FT  upon  mailing  a  Form  8-R,  a 
fingerprint  card,  and  if  applicable,  a 
supplemental  sponsor  certification. 


These  are  the  same  submissions 
necessary  to  be  granted  a  temporary 
license  under  Commission  Rule  3.40. 
However,  pursuant  to  Rule  3.11(c)(1), 
once  the  applicant  has  mailed  the  Form 
8-R  and  the  fingerprint  card  to  NFA  the 
applicant's  temporary  license  will  be 
granted,  as  opposed  to  the  requirement 
under  Rule  3.40  that  the  documents  be 
filed  with  NFA.  However,  the  applicant 
must  have  been  granted  trading 
privileges  by  a  new  contract  market  and 
the  contract  market  must  have  made  the 
required  certification  before  the 
applicant  could  be  granted  the 
temporary  license.  The  Commission 
does  not  believe  that  it  is  necessary  to 
maintain  both  rules  for  granting 
temporary  licenses  to  FBs  and  FTs  when 
the  practical  result  under  either  rule  is 
the  same.  Accordingly,  the  Commission 
is  removing  Rule  3.11(c)(1).  All 
temporary  licenses  for  FBs  and  FTs  will 
be  granted  pursuant  to  Rule  3.40. 

The  Commission  is  also  removing 
Rule  3.11(c)(2).  Currently,  pursuant  to 
Commission  Rule  3.11(c)(2),  any  FB  or 
FT  who  continuously  maintains  trading 
privileges  at  a  contract  market  may 
change  their  registration  category  from 
an  FB  to  an  FT  or  vice  versa  upon 
mailing  to  NFA  a  completed  Form  3-R 
indicating  an  intention  to  change 
categories.  As  noted  above,  imder  NFA's 
online  registration  system,  applicants 
for  adding  additional  registration 
categories  will  file  a  "short  path"  Form 
8-R.  Additionally,  under  Commission 
Rule  3.11(a),  an  applicant  for 
registration  as  an  FB  or  FT  is  not 
required  to  file  a  fingerprint  card  if  the 
applicant  has  a  current  Form  8-R  on  file 
with  NFA."  Accordingly,  removing 
Rule  3.11(c)(2)  should  not  negatively 
affect  those  already  registered  as  FBs  or 
FTs  seeking  to  switch  registration 
categories. 

Similar  to  the  granting  of  a  temporary 
license  as  a  new  applicant  for  AP 
registration,  as  discussed  above,  the 
Commission  is  also  amending  Rule 
3.12(d)  to  permit  the  granting  of  a 
special  temporary  license  to  an  AP 
whose  registration  terminated  within 
the  preceding  60  days  upon  the  filing  of 
a  completed  Form  8-R,  but  prior  to  the 
applicant's  fingerprints  being  filed  with 
NFA.  The  fingerprints  must  be  filed 
with  NFA  within  20  days. 

D.  FCM  and  IB  Withdrawal  From 
Registration 

Currently,  pursuant  to  Commission 
Rule  3.33(c)(1).  when  an  FCM  or.an 


independent  IB  is  requesting 
withdrawal  from  registration  because  it 
has  ceased  engaging  in  activities  that 
require  registration,  their  request  for 
withdrawal  must  be  accompanied  by 
Form  1-FR-FCM  or  1-FR-IB  i* 
completed  within  a  month  of  the  date  of 
the  request  for  withdrawal.  Pursuant  to 
NFA  Financial  Requirement  section 
1(b),  each  FCM  for  which  NFA  is  the 
designated  self-regulatory  organization 
must  file  a  Form  1-FR-FCM  for  each 
month  end.  Accordingly,  for  such 
FCMs,  a  Form  1-FR-FCM  for  the 
previous  month  will  have  already  been 
filed.  Additionally,  an  IB  is  not 
permitted  to  hold  customer  funds. 
Therefore,  requiring  an  IB  seeking 
withdrawal  to  file  Form  1-FR-lB  in 
every  instance  is  uimecessary. 
Moreover,  if  there  was  a  reason  for  the 
Commission  to  be  concerned  about  the 
financial  state  of  a  particular  IB 
requesting  withdrawal,  the  Commission 
may,  pursuant  to  Rule  3.33(f)(4),  require 
that  the  IB  provide  the  appropriate 
financial  statements,  including  a  Form 
1-FR-IB,  before  it  is  permitted  to 
withdraw  its  registration.  Accordingly, 
the  Commission  is  removing  Rule 
3.33(c)(1). 

E.  Certification  Signatories 

Commission  Rules  3.12(c)(1), 
3.12(d)(3)  (sponsor  certifications 
regarding  an  applicant  for  AP 
registration),  3.33(b)  (Form  7-W  for  a 
firm's  withdrawal  of  registration), 
3.44(a)(4)  (FCM  certification  regarding  a 
temporary  license  for  an  IB)  require  that 
only  certain  persons  may  sign  the 
pertinent  documents  on  behalf  of  the 
registrant. '5  Under  the  online 
registration  system,  where  the  pertinent 
dociunents  will  be  filed  electronically,  it 
would  be  difficult,  if  not  impossible,  to 
ensure  that  only  one  of  the  enumerated 
persons  was  actually  submitting  the 
document. 

NFA,  in  its  amended  Registration 
Rule  802,  provides  that  the  electronic 
filing  of  required  documents  constitutes, 
among  other  things,  the  applicant's, 
registrant's,  or  sponsor's  certification 
that  the  person  who  electronically  files 
the  document  is  authorized  by  the  entity 
to  make  the  required  certifications, 
representations,  requests, 
acknowledgements,  authorizations,  and 
agreements  contained  therein. 


'  58  FR  19575,  19583  {Apr.  15. 1993). 


"Amended  NFA  Registration  Rule  205(b) 
similarly  provides  that  an  applicant  for  FB  or  FT 
registration  need  not  Rle  a  fingerprint  card  or  pay 
the  registration  fee  if  the  applicant  has  a  current 
Form  8-R  on  file. 


»«The  Forms  1-FR-FCM  and  1-FR-IB  are 
statements  of  the  financial  condition  of  an  FCM  or 
IB  respectively,  used,  in  part,  to  ensure  compliance 
with  applicable  Commission  minimum  financial 
requirements. 

<'  For  example,  Rule  3.12(c)(1)  requires  that  the 
sponsor's  certification  be  signed  by  an  officer  if  the 
sponsor  is  a  corporation,  a  general  partner,  if  a 
partnership,  or  the  sole  proprietor,  if  a  sole 
proprietorship. 
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Moreover,  amended  NFA  Registration 
Rule  801(b)  provides  that  any 
registration  filing  made  on  behalf  of  a 
registrant  or  applicant  by  a  person 
authorized  by  the  applicant  or  registrant 
shall  be  deemed  to  be  a  filing  of  such 
registrant  or  applicant. ^^ 

Therefore,  tne  entity  filing  the 
pertinent  certification  or  form  under 
Commission  Rules  3.12(c)(1),  3.33(b), 
3.44(a)(4)  will  be  held  accountable  for 
any  representations  in  the  applicable 
document.  Accordingly,  the 
Commission  is  amending  these  rules  to 
make  clear  that  a  person  duly 
authorized  by  the  registrant  or  sponsor 
must  file  the  relevant  certification  or 
form. 

F.  Other  Amendments 

The  Commission  is  also  making 
certain  technical  amendments.  For 
example,  the  Commission  is  amending 
Rules  3.11  and  3.31  so  as  to  reference 
both  contract  markets  and  derivatives 
transaction  execution  facilities. 
Additionally,  the  Commission  is 
removing  references  in  part  3  to  part 
180,  which  has  been  removed  and 
reserved. 

m.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA")'^  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.  The 
Commission  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.^8  The  Commission  has  previously 
determined  that  FCMs,  registered  CPOs, 
and  LTMs  are  not  small  entities  for  the 
purpose  of  the  RFA.'^  Therefore,  the 
requirements  of  the  RFA  do  not  apply 
to  those  entities.  With  respect  to  the 
remaining  entities,  the  rule  amendments 
will  not  place  any  additional  burdens 
upon  such  parties  since  all  registrants 
are  already  subject  to  the  registration 
filing  requfrements  of  the  Act  and  part 
3  of  the  Commission's  regulations.  To 
the  contrary,  the  amendments  will  help 
to  streamline  and  simplify  the  current 
registration  procedures.  "The 
Commission  notes  that  no  comments 


'*  Under  the  amended  NFA  rules,  FBs  and  FTs 
may  not  authorize  any  other  person  to  file  a  Form 
8-R  on  their  behalf.  Additionally,  persons  for 
whom  a  sponsor  has  filed  a  Form  8-R  must  verify 
the  information  themselves  and  may  not  authorize 
any  other  person  to  do  so  on  their  behalf. 

"5U.S.C.  601  etseq. 

>»47  FR  18618  (April  30, 1982). 

'9  W.  at  18619-20  (discussing  FCMs  and  CPOs); 
54  FR  19556,  19557  (May  8.  1989)  (discussing 
LTM(). 


were  received  from  the  public  on  the 
RFA  and  its  relation  to  the  rule 
amendments. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PRA")  20  imposes  certain 
requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  The 
rule  amendments  do  not  require  a  new 
collection  of  information  on  the  part  of 
any  entities  subject  to  the  proposed  rule 
amendments.  Accordingly,  for  purposes 
of  the  PRA,  the  Commission  certifies 
that  these  rule  amendments  will  not 
impose  any  new  reporting  or 
recordkeeping  requirements.  The 
Commission  did  not  receive  any 
comments  on  any  potential  paperwork 
burden  associated  with  these 
amendments.  The  Commission  has 
submitted  hard  copies  of  how  the 
screens  will  appear  in  the  electronic 
registration  system  to  the  Office  of 
Management  and  Budget. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms,  section  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  section  15(a)  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  protection  of  market 
participants  and  the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

These  amendments  are  intended  to 
facilitate  a  streamlined  registration 
process  that  would  result  in  less 
redundancy  and  quicker  processing  of 
applications.  The  Commission  is 
considering  the  costs  and  benefits  of 


these  rules  in  light  of  the  specific 
provisions  of  section  15(a)  of  the  Act: 

1.  Protection  of  market  participants 
and  the  public.  While  the  amendments 
are  expected  to  lessen  the  burden 
imposed  upon  applicants  in  the 
registration  process,  they  do  not  reduce 
the  fitness  standards  for  becoming 
registered  with  the  Commission. 
Accordingly,  they  should  have  no  effect 
on  the  Commission's  ability  to  protect 
market  participants  and  the  public. 

2.  Efficiency  and  competition.  The 
amendments  are  expected  to  benefit 
efficiency  and  competition  by  more 
quickly  facilitating  entr>'  into  the 
industiy  and  by  enabling  information  to 
be  collected  and  made  available  in  a 
more  timely  manner. 

3.  Financial  integrity  of  futures 
markets  and  price  discovery.  The 
amendments  should  have  no  effect, 
from  the  standpoint  of  imposing  costs  or 
creating  benefits,  on  the  financial 
integrity  or  price  discovery  function  of 
the  futures  and  options  markets. 

4.  Sound  risk  management  practices. 
The  amendments  being  adopted  herein 
should  have  no  effect  on  the  risk 
management  practices  of  the  futures  and 
options  industry. 

•5.  Other  public  interest 
considerations.  The  amendments,  in 
facilitating  the  change  to  an  online 
registration  system,  are  expected  to 
result  in  a  registration  system  that  is 
easier  to  use  and  more  efficient  in  its 
processing  of  registration  applications. 
Additionally,  the  system  should  permit 
more  information  about  registrants  to  be 
readily  accessible  by  the  public  more 
quickly. 

After  considering  these  factors,  the 
Commission  has  determined  to  adopt 
the  amendments  discussed  above.  The 
Commission  invited  public  comment  on 
its  application  of  the  cost-benefit 
provision.  The  Commission  did  not 
receive  any  comments  regarding  the 
application  of  the  cost-benefit  provision. 

D.  Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
provides  that  the  required  publication  of 
a  substantive  rule  shall  be  made  not  less 
than  30  days  before  its  effective  date, 
but  provides  an  exception  "for  good 
cause  found  and  published  with  the 
rule."  2'  On  June  3,  2002,  NFA  will 
bring  its  new  registration  system  online. 
As  part  of  this  changeover,  NFA  has 
shut  down  its  old  mainframe-based 
registration  database,  and  is  currently 
not  capable  of  accepting  hardcopies  of 
registration  filings  and  entering  the 
information  into  its  registration  database 
system.  Moreover,  the  Commission 


"44U.S.C.  3501  etseq. 


"  5  U.S.C.  553(d)(3). 
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notes  that  NFA  has  spent  much  of  the 
last  few  months  making  the  futures 
industry  aware  of  the  change  to  an 
online  registration  system,  through  its 
Web  site  as  well  as  seminars  and 
training  workshops  held  in  New  York, 
New  Jersey,  and  Chicago.  Accordingly, 
the  Commission  has  determined  to 
make  the  rule  amendments  being 
adopted  herein  effective  immediately. 

Lists  of  Subjects  in  17  CFR  Part  3 

Brokers,  Commodity  Futures, 
Registration. 

For  the  reasons  discussed  in  the 
foregoing,  the  Commission  hereby 
amends  Chapter  I  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  3— REGISTRATION 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  522,  522b;  7  U.S.C.  la, 
2,  6,  6a,  6b.  6c,  6d.  6e,  6f,  6g,  6h,  61,  6k,  6in, 
6n.  6o.  6p.  8,  9.  9a,  12. 12a,  13b,  13c,  16a, 
18,  19,21,23. 

2.  Section  3.2  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

1 3^    Registration  procMSing  by  tti« 
National  Futures  Association;  notification 
and  duration  of  registration. 


(c)  The  National  Futures  Association 
shall  notify  the  registrant,  or  the  sponsor 
in  the  case  of  an  applicant  for 
registration  as  an  associated  person,  and 
each  designated  contract  market  or 
registered  derivatives  trading  execution 
facility  that  has  granted  the  applicant 
trading  privileges  in  the  case  of  an 
applicant  for  registration  as  a  floor 
broker  or  floor  trader,  if  registration  has 
been  granted  imder  the  Act. 

(1)  If  an  applicant  for  registration  as 
an  associated  person  receives  a 
temporary  Ucense  in  accordance  with 

§  3.40,  the  National  Futures  Association 
shall  notify  the  sponsor  that  only  a 
temporary  license  has  been  granted. 

(2)  If  an  applicant  for  registration  as 
a  floor  broker  or  floor  trader  receives  a 
temporary  license  in  accordance  with 

§  3.40,  the  National  Futures  Association 
shall  notify  the  designated  contract 
market  or  registered  derivatives  trading 
execution  facility  that  has  granted  the 
applicant  trading  privileges  that  only  a 
temporary  license  has  been  granted. 


3.  Section  3.10  is  amended  by  revising 
paragraph  (a)(2)(i)  and  by  removing 
paragraph  (d)  to  read  as  follows: 


§  3.1 0    Registration  of  futures  commission 
merchants,  introducing  brolcers,  commodity 
trading  advisors,  commodity  pool  operators 
and  leverage  transaction  merchants. 

fgj  *   •   * 

(2)(i)  Each  Form  7-R  filed  in 
accordance  with  the  requirements  of 
paragraph  (a)(l)(i)  of  this  section  must 
be  accompanied  by  a  Form  8-R, 
completed  in  accordance  with  the 
instructions  thereto  and  executed  by 
each  natural  person  who  is  a  principal 
of  the  applicant,  and  must  be 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
by  the  National  Futines  Association  for 
that  purpose:  Provided,  however,  that  if 
such  principal  is  a  director  who 
qualifies  for  the  exemption  from  the 
fingerprint  requirement  pursuant  to 
§  3.21(c)  or  has  a  current  Form  8-R  on 
file  with  the  Conunission  or  the 
National  Futures  Association,  the 
fingerprints  of  that  principal  do  not 
need  to  accompany  the  Form  7-R. 
***** 

4.  Section  3.11  is  amended  by  revising 
paragraphs  (a)(2),  (a)(3),  and  (b),  and  by 
removing  paragraphs  (c)  and  (d)  to  read 
as  follows: 

}  3.1 1    Registration  of  floor  brolcers  artd 
floor  traders. 

(a)*  *  * 

(2)  An  applicant  for  registration  as  a 
floor  broker  or  floor  trader  will  not  be 
registered  or  issued  a  temporary  license 
as  a  floor  broker  or  floor  trader  unless 
the  applicant  has  been  granted  trading 
privileges  by  a  board  of  trade  designated 
as  a  contract  market  or  registered  as  a 
derivatives  transaction  execution 
facility  by  the  Conunission. 

(3)  When  the  Commission  or  the 
National  Futures  Association 
determines  that  an  applicant  for 
registration  as  a  floor  broker  or  floor 
trader  is  not  disqualified  fi'om  such 
registration  or  temporary  license,  the 
National  Futures  Association  will  notify 
the  applicant  and  any  contract  market  or 
derivatives  transaction  execution 
facility  that  has  granted  the  applicant 
trading  privileges  that  the  applicant's 
registration  or  temporary  license  as  a 
floor  broker  or  floor  trader  is  granted. 

(b)  Duration  of  registration.  A  person 
registered  as  a  floor  broker  or  floor 
trader  in  accordance  with  paragraph  (a) 
of  this  section,  and  whose  registration 
has  neither  been  revoked  nor 
withdrawn,  will  continue  to  be  so 
registered  unless  such  person's  trading 
privileges  on  all  contract  markets  or 
derivatives  transaction  execution 
facilities  have  ceased:  Provided,  That  if 
a  floor  broker  or  floor  trader  whose 
trading  privileges  on  all  contract 
markets  or  derivatives  transaction 


execution  facilities  have  ceased  for 
reasons  unrelated  to  any  Commission 
action  or  any  contract  market  or 
derivatives  transaction  execution 
facility  disciplinary  proceeding  and 
whose  registration  is  not  revoked, 
suspended  or  withdrawn  is  granted 
trading  privileges  as  a  floor  broker  or 
floor  trader,  respectively,  by  any 
contract  market  or  derivatives 
transaction  execution  facility  where  he 
held  such  privileges  within  the 
preceding  sixty  days,  such  registration 
as  a  floor  broker  or  floor  trader, 
respectively,  shall  be  deemed  to 
continue  and  no  new  Form  8-R  or  Form 
3-R  need  be  filed  solely  on  the  basis  of 
the  resumption  of  trading  privileges.  A 
floor  broker  or  floor  trader  is  prohibited 
from  engaging  in  activities  requiring 
registration  under  the  Act  or  from 
representing  himself  to  be  a  registrant 
imder  the  Act  or  the  representative  or 
agent  of  any  registrant  during  the 
pendency  of  any  suspension  of  such 
registration  or  of  all  such  trading 
privileges.  In  accordance  with  §  3.31(d), 
each  contract  market  or  derivatives 
transaction  execution  facility  that  has 
granted  trading  privileges  to  a  person 
who  is  registered,  or  has  applied  for 
registration,  as  a  floor  broker  or  floor 
trader,  must  notify  the  National  Futures 
Association  within  sixty  days  after  such 
person's  trading  privileges  on  such 
contract  market  or  derivatives 
transaction  execution  facility  have 
ceased. 
5.  Section  3.12  is  amended  as  follows: 

a.  By  revising  paragraphs  {c)(l),  (c)(4), 
and  the  introductory  text  of  paragraph 
(d)(1); 

b.  By  redesignating  paragraphs  (d)(2) 
and  (d)(3)  as  (d)(3)  and  (d)(4)  and 
revising  paragraphs  (d)(3)  and  (d)(4)  as 
redesignated; 

c.  By  adding  a  new  paragraph  (d)(2); 
and 

d.  By  revising  paragraph  (f). 

The  revisions  and  addition  read  as 
follows: 

§  3. 1 2    Registration  of  associated  persons 
of  futures  commission  merchants, 
introducing  brokers,  commodity  trading 
advisors,  commodity  pool  operators,  and 
leverage  transaction  merchants. 
***** 

(c)*  *  * 

(1)  No  person  will  be  registered  as  an 
associated  person  in  accordance  with 
this  paragraph  (c)  imless  a  person  duly 
authorized  by  the  sponsor  certifies  that: 
***** 

(4)  When  the  Commission  or  the 
National  Futures  Association 
determines  that  an  applicant  for 
registration  as  an  associated  person  is 
not  unfit  for  such  registration,  it  will 
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notify  the  sponsor  that  has  made  the 
:ertifications  required  by  paragraph 
•  c)(l)  of  this  section  that  the  applicant's 
registration  as  an  associated  person  is 
granted  contingent  upon  the  sponsor 
hiring  or  otherwise  employing  the 
applicant  as  such  within  thirty  days. 
*        *        *        * 

(d)  Special  temporary  licensing  and 
registration  procedures  for  certain 
jersons.  (1)  Registration  terminated 
within  the  preceding  60  days.  Except  as 
otherwise  provided  in  paragraphs  (f) 
and  (i)  of  this  section,  any  person  whose 
registration  as  an  associated  person  in 
any  capacity  has  terminated  within  the 
preceding  60  days  and  who  becomes 
associated  with  a  new  sponsor  will  be 
granted  a  temporary  license  to  act  in  the 
capacity  of  an  associated  person  of  such 
sponsor  upon  filing  by  that  sponsor 
with  the  National  Futures  Association  a 
Form  8-R,  completed  in  accordance 
With  the  instructions  thereto  and,  if 
applicable,  a  Supplemental  Sponsor 
Certification  Statement  filed  on  behalf 
of  the  new  sponsor  (who  must  meet  the 
requirements  set  forth  in 
§  3.60(b)(2)(i)(A)  and  (B))  stating  that  the 
new  sponsor  will  supervise  the 
applicant  in  accordance  with  conditions 
identical  to  those  agreed  to  by  the 
previous  sponsor,  which  includes 
certifications  stating: 


(2)  Any  temporary  license  granted 
ursuant  to  paragraph  (d)(1)  of  this 
ection  shall  be  terminated  immediately 
pon  notice  to  the  sponsor  of  the  person 
granted  the  temporary  license  that, 
within  20  days  following  the  date  the 
temporary  license  was  issued,  the 
National  Futures  Association  has  not 
received  the  applicant's  fingerprints. 
11   (3)  A  temporary  license  received  in 
'  accordance  with  paragraph  (d)(1)  of  this 
section  shall  be  subject  to  the  provisions 
of  §§3.42  and  3.43. 

(4)  The  certifications  permitted  by 
paragraphs  (d)(l)(i)  and  (v)  of  this 
section  must  be  filed  by  a  person  duly 
authorized  by  the  sponsor.  The 
certifications  permitted  by  paragraphs 
(d)(l)(ii)-(iv)  must  be  filed  by  the 
applicant  for  registration  as  an 
associated  person. 
***** 

j  j    (f)  Reporting  of  dual  and  multiple 
associations.  (l){i)  Except  as  otherwise 
provided  in  paragraph  (f)(4)  of  this 
section,  a  person  who  is  already 
registered  as  an  associated  person  in  any 
capacity  whose  registration  is  not 
subject  to  conditions  or  restrictions  may 
become  associated  as  an  associated 
person  with  another  sponsor  if  the  new 
sponsor  (who  must  meet  the 
-equirements  set  forth  in  §  3.60(b)(2)(i) 


(A)  and  (B))  files  with  the  National 
Futures  Association  a  Form  8-R  in 
accordance  with  the  instructions 
thereto. 

(ii)  NFA  shall  notify  each  sponsor  of 
the  associated  person  that  the  associated 
person  has  applied  to  become  associated 
with  another  sponsor. 

(iii)  Each  sponsor  of  the  associated 
person  shall  supervise  that  associated 
person  and  each  sponsor  is  jointly  and 
severally  responsible  for  the  conduct  of 
the  associated  person  with  respect  to 
the: 

(A)  Solicitation  or  acceptance  of 
customers'  orders, 

(B)  Solicitation  of  funds,  securities,  or 
property  for  a  participation  in  a 
commodity  pool, 

(C)  Solicitation  of  a  client's  or 
prospective  client's  discretionary 
account, 

(D)  Solicitation  or  acceptance  of 
leverage  customers'  orders  for  leverage 
transactions,  and 

(E)  Associated  person's  supervision  of 
any  person  or  persons  engaged  in  any  of 
the  foregoing  solicitations  or 
acceptances,  with  respect  to  any 
customers  common  to  it  and  any  other 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator,  or 
leverage  transaction  merchant  with 
which  the  associated  person  is 
associated. 

(2)  Upon  receipt  by  the  National 
Futures  Association  of  a  Form  8-R  filed 
in  accordance  with  paragraph  (f)(1)  of 
this  section  from  an  associated  person, 
the  associated  person  named  therein 
shall  be  registered  as  an  associated 
person  of  the  new  sponsor. 
***** 

6.  Section  3.31,  is  amended  as 
follows: 

a.  By  revising  paragraph  (a)(1); 

b.  By  redesignating  paragraph  (a)(2)  as 
paragraph  (a)(3); 

c.  By  adding  a  new  paragraph  (a)(2); 

d.  By  revising  newly  redesignated 
paragraph  (a)(3);  and 

e.  By  amending  paragraph  (d)  by 
adding  "or  derivatives  transaction 
execution  facility"  after  each  instance  of 
"contract  market". 

The  revisions  and  addition  read  as 
follows: 

§3.31    Deficiencies,  inaccuracies,  artd 
changes,  to  be  reported. 

(a)(1)  Each  applicant  or  registrant  as  a 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  introducing  broker,  or 
leverage  transaction  merchant  shall,  in 
accordance  with  the  instructions 
thereto,  promptly  correct  any  deficiency 
or  inaccuracy  in  Form  7-R  or  Form  8-R 


which  no  longer  renders  accurate  and 
ciurent  the  information  contained 
therein.  Each  such  correction  shall  be 
made  on  Form  3-R  and  shall  be 
prepared  and  filed  in  accordance  with 
the  instructions  thereto.  Provided, 
however,  that  where  a  registrant  is 
reporting  a  change  in  the  form  of 
organization  from  or  to  a  sole 
proprietorship,  the  registrant  must  file  a 
Form  7-W  regarding  the  pre-existing 
organization  and  a  Form  7-R  regarding 
the  newly  formed  organization. 

(2)  If  a  registrant  files  a  Form  3-R, 
pursuant  to  this  section,  to  report  a 
change  in  the  form  of  the  organization 
of  the  registrant,  the  registrant  shall  be 
liable  for  all  obligations  of  the  pre- 
existing organization  imder  the  Act,  as 
it  may  be  amended  from  time  to  time, 
and  the  rules,  regulations,  or  orders 
which  have  been  or  may  be  promulgated 
thereunder. 

(3)  Where  the  deficiency  or 
inaccuracy  is  created  by  the  addition  of 
a  new  principal  not  listed  on  the 
registrant's  application  for  registration 
(or  amendment  of  such  application  prior 
to  the  granting  of  registration),  and  the 
new  principal  is  not  a  natural  person, 
the  registrant  shall  file  a  Form  3-R  filed 
in  accordance  with  the  requirements  of 
paragraph  (a)(1)  of  this  section. 
Provided,  however,  that  if  the  new 
principal  is  a  natural  person,  the 
registrant  shall  file  a  Form  8-R, 
completed  in  accordance  with  the 
instructions  thereto  and  executed  by 
such  person  who  is  a  principal  of  the 
registrant  and  who  was  not  listed  on  the 
registrant's  initial  application  for 
registration  or  any  amendment  thereto. 
The  Form  8-R  for  each  such  principal 
shall  be  accompanied  by  the 
fingerprints  of  that  principal  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose,  unless  such  principal  is  a 
director  who  qualifies  for  the  exemption 
from  the  fingerprint  requirement 
pursuant  to  §  3.21(c)  or  such  principal 
has  a  current  Form  8-R  on  file  with  the 
Commission  or  the  National  Futures 
Association. 


§3.33    [Amended] 

7.  Section  3.33  is  amended  as  follows: 

a.  By  amending  the  introductor>'  text 
of  paragraph  (b)  by  removing  "the  sole 
proprietor  if  the  registrant  is  a  sole 
proprietorship,  by  a  general  partner  if  a 
partnership,  or  by  the  president  or  chief 
executive  officer  if  a  corporation,"  and 
by  adding  in  its  place  "a  person  duly 
authorized  by  the  registrant"; 

b.  By  removing  paragraph  (b)(3): 

c.  By  redesignatmg  paragraphs  (b)(4) 
through  (b)(7)  as  (b)(3)  through  (b)(6); 
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d.  By  removing  paragraph  (c)(1); 

e.  By  redesignating  paragraph  (c)(2)  as 
(c): 

f.  By  removing  paragraph  (d);  and 

g.  By  amending  paragraph  (e)  by 
removing  "sent  to  the  National  Futiu^s 
Association,  Registration  Office,  200 
West  Madison  Street,  Chicago,  Illinois 
60606"  and  adding  in  its  place  "filed 
with  the  National  Futures  Association". 

8.  Section  3.40  is  revised  to  read  as 
follows: 

1 3.40    Temporary  licensing  of  appiicants 
for  asaociatod  person,  floor  broker  or  floor 
trader  registration. 

(a)  Notwithstanding  any  other 
provision  of  these  regulations  and 
pursuant  to  the  terms  and  conditions  of 
this  subpart: 

(1)  The  National  Futures  Association 
may  grant  a  temporary  license  to  any 
applicant  for  registration  as  an 
associated  person  upon  the 
contemporaneous  filing  with  the 
National  Futures  Association  of: 

(i)  A  Form  8-R,  properly  completed  in 
accordance  with  the  instructions 
thereto;  and 

(ii)  The  sponsor's  certification 
required  by  §  3.12(c):  Provided, 
however,  that  the  fingerprints  of  the 
applicant  on  a  fingerprint  card  provided 
by  the  National  Futures  Association  for 
that  purpose  must  be  filed  with  the 
National  Futures  Association  within  20 
days  following  the  date  the  temporary 
license  is  issued;  and,  provided  further, 
that  failure  to  file  the  fingerprints 
within  this  period  will  result  in  the 
termination  of  the  temporary  license 
immediately  upon  notice  to  the 
applicant's  sponsor  that  the  National 
Futures  Association  has  not  received  the 
applicant's  fingerprints. 

(2)  The  National  Futiires  Association 
may  grant  a  temporary  license  to  any 
applicant  for  registration  as  a  floor 
broker  or  floor  trader  upon  the 
contemporaneous  filing  with  the 
National  Futxires  Association  of: 

(i)  A  Form  &-R,  properly  completed  in 
accordance  with  the  instructions 
thereto; 

(ii)  The  fingerprints  of  the  applicant 
on  a  fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose; 

(iii)  A  Supplemental  Sponsor 
Certification  Statement  executed  by  a 
sponsor  meeting  the  requirements  under 
§  3.60(b)(2)(i),  if  the  applicant  is  subject 
to  an  order  imposing  conditions  on  the 
applicant's  registration;  and 

(iv)  Evidence  that  the  applicant  has 
been  granted  trading  privileges  by  a 
contract  market  or  derivatives 
transaction  execution  facility  that  has 
filed  with  the  National  Futures 


Association  a  certification  signed  by  its 
chief  operating  officer  with  respect  to 
the  review  of  an  applicant's 
employment,  credit  and  other  history  in 
connection  with  the  granting  of  trading 
privileges. 

(b)  The  failure  of  an  apphcant  or  the 
applicant's  sponsor  to  respond  to  a 
request  by  the  Commission  or  the 
National  Futxu^s  Association  for 
clarification  of  any  information  set  forth 
in  the  application  of  the  applicant  or  for 
the  resubmission  of  fingerprints  in 
accordcuice  with  such  request  will  be 
deemed  to  constitute  a  withdrawal  of 
the  applicant's  registration  application 
and  shall  result  in  the  immediate 
termination  of  the  applicant's  temporary 
license. 

(c)  Subject  to  the  provisions  of  §  3.42 
and  all  of  the  obligations  imposed  on 
such  registrants  under  the  Act  (in 
particular,  section  14  thereof)  and  the 
rules,  regulations,  and  orders 
thereunder,  an  applicant  for  registration 
as  an  associated  person  who  has 
received  notification  that  a  temporary 
license  has  been  granted  may  act  in  the 
capacity  of  an  associated  person,  an 
applicant  for  registration  as  a  floor 
trader  who  has  received  written 
notification  that  a  temporary  license  has 
been  granted  may  act  in  the  capacity  of 
a  floor  trader,  and  an  applicant  for 
registration  as  a  floor  broker  who  has 
received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  a  floor  broker. 

§3.41    [Removed] 

9.  Section  3-41  is  removed. 

10.  Section  3.42  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3),  (a)(4) 
and  (a)(6)  to  read  as  follows: 

§3.42    Termination. 

(a)*  *  * 

(2)  Inunediately  upon  termination  of 
the  association  of  the  applicant  for 
registration  as  an  associated  person  with 
the  registrant  which  filed  the 
sponsorship  certification,  or 
immediately  upon  loss  of  trading 
privileges  by  an  applicant  for 
registration  as  a  floor  broker  or  floor 
trader  on  all  contract  markets  which 
filed  the  certification  described  in 
§3.40: 

(3)  Immediately  upon  the  withdrawal 
of  the  registration  application  pursuant 
to  §  3.40; 

(4)  Immediately  upon  feilure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty,  restitution,  or 
disgorgement  within  the  time  permitted 
under  sections  6(e),  6b,  or  6c(d)  of  the 
Act; 


(6)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  the 
rules  of  a  designated  contract  market, 
registered  derivatives  transaction 
execution  facility,  or  registered  futures 
association  within  the  time  specified  in 
section  10(g)  of  the  National  Futures 
Association's  Code  of  Arbitration  or  the 
comparable  time  period  specified  in  the 
roles  of  a  contract  market,  registered 
derivatives  transaction  execution 
facility,  or  other  appropriate  arbitration 
forum. 
***** 

11.  Section  3.44  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(4)  and  revising  paragraph 
(a)(5)  to  read  as  follows: 

§  3.44    Temporary  licensing  of  applicants 
for  guaranteed  introducing  broker 
registration. 

(a)*  *  * 

(4)  A  certification  executed  by  a 
person  duly  authorized  by  the  fiitures 
commission  merchant  that  has  executed 
the  guarantee  agreement  required  by 
paragraph  (a)(1)  of  this  section,  stating 
that: 

***** 

(5)  The  fingerprints  of  the  applicant, 
if  a  sole  proprietor,  and  of  each 
principal  (including  each  branch  office 
manager)  thereof  on  fingerprint  cards 
provided  by  the  National  Futures 
Association  for  that  purpose:  Provided, 
that  a  principal  who  has  a  current  Form 
8-R  on  file  with  the  National  Futures   . 
Association  or  the  Commission  is  not 
required  to  submit  a  fingerprint  card. 
***** 

12.  Section  3.46  is  amended  by 
revising  paragraphs  (a)(6)  and  (a)(8)  to 
read  as  follows: 

§3.46    Termination 

(a)  *  *  * 

(6)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty,  restitution,  or 
disgorgement  within  the  time  permitted 
imders  sections  6(e),  6b,  or  6c(d)  of  the 
Act; 

***** 

(8)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  the 
rules  of  a  designated  contract  market, 
registered  derivatives  transaction 
execution  facility,  or  registered  futures 
association  within  the  time  specified  in 
section  10(g)  of  the  National  Futures 
Association's  Code  of  Arbitration  or  the 
comparable  time  period  specified  in  the 
rules  of  a  contract  market,  registered 
derivatives  transaction  execution 
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facility,  or  other  appropriate  arbitration 
forum. 


I '  Issued  in  Washington.  DC,  on  May  30, 
2002.  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  02-14027  Filed  6-5-02:  8:45  am) 

SIIXINO  CODE  S351-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19CFRPart12 
[T.D.  02-30] 
RIN  1515-AD12 

Extension  of  Import  Restrictions 
Imposed  on  Archaeological  and 
Ethnological  Materials  From  Peru 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  In  T.D.  97-50,  the  Customs 
Regulations  were  amended  to  reflect  the 
imposition  of  import  restrictions  on 
certain  archaeological  and  ethnological 
materials  originating  in  Peru.  These 
restrictions  were  imposed  pursuant  to 
an  agreement  between  the  United  States 
and  Peru  that  was  entered  into  under 
the  authority  of  the  Convention  on 
Cultiu^  Property  Implementation  Act 
in  accordance  with  the  1970  United 
Nations  Educational,  Scientific  and 
Cultural  Organization  (UNESCO) 
Convention  on  the  Means  of  Prohibiting 
and  Preventing  the  Illicit  Import,  Export 
and  Transfer  of  Ownership  of  Cultural 
Property.  Recently,  the  Assistant 
Secretary  for  Educational  and  Cultiu-al 
Affairs,  United  States  Department  of 
State,  determined  that  conditions 
continue  to  warrant  the  imposition  of 
these  import  restrictions  for  a  period  of 
five  years  from  June  9,  2002.  Thus,  this 
document  amends  the  Customs 
Regulations  to  reflect  that  the  import 
restrictions  continue.  T.D.  97-50 
contains  the  Designated  List  of 
Archaeological  and  Ethnological 
Materials  that  describes  the  articles  to 
which  the  restrictions  and  this 
extension  of  restrictions  apply. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  June  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

(Regulatory  Aspects)  Joseph  Howard, 

Intellectual  Property  Rights  Branch 

(202)  927-2336;  (Operational  Aspects) 

Al  Morawski,  Trade  Operations  (202) 

927-0402. 

SUPPLEMENTARY  INFORMATION: 


Background 

Pursuant  to  the  provisions  of  the  1970 
UNESCO  Convention,  codified  into  U. 
S.  law  as  the  Convention  on  Cultural 
Property  Implementation  Act  (Pub.  L. 
97-446,  19  U.S.C.  2601  et  seq.)  (the 
Act),  the  United  States  entered  into  a 
bilateral  agreement  with  the  Republic  of 
Peru  on  June  9, 1997,  concerning  the  - 
imposition  of  import  restrictions  on 
certain  pre-Columbian  archaeological 
materials  of  Peru  dating  to  the  Colonial 
period  and  certain  Colonial  ethnological 
material  from  Peru.  The  U.S.  Customs 
Service  issued  T.D.  97-50  (62  FR  31713, 
June  11, 1997)  amending  §  12.104g(a)  of 
the  Customs  Regulations  (19  CFR 
12.104g(a))  to  reflect  the  imposition  of 
these  restrictions  for  a  period  of  five 
years. 

Prior  to  the  issuance  of  T.D.  97-50, 
Customs  issued  T.D.  90-37  (55  FR 
19029,  May  7, 1990)  imposing 
emergency  import  restrictions  on  certain 
archaeological  materials  of  Peru  from 
the  Sipan  Archaeological  Region 
forming  part  of  the  remains  of  the 
Moche  culture.  Under  T.D.  90-37, 
§12.104g(b)  (19  CFR  12.104g{b))  of  the 
regulations  pertaining  to  emergency 
restrictions  was  amended  accordingly. 
This  emergency  protection  was 
extended  in  T.D.  94-54  (59  FR  32902, 
June  27,  1994).  Subsequently,  the 
archaeological  materials  covered  by  T.D. 
90-37  were  subsumed  in  T.D.  97-50 
when  it  was  published  in  1997,  at 
which  time  the  emergency  restrictions 
of  T.D.  90-37  (as  extended  by  T.D.  94- 
54)  were  removed  from  §  12.104g(b). 

On  March  5,  2002,  the  Assistant 
Secretary  of  Educational  and  Cultural 
Affairs,  Department  of  State,  after 
considering  the  findings  and 
recommendations  of  the  Cultural 
Property  Advisory  Committee  and 
concluding  that  the  cultiu-al  heritage  of 
Peru  continues  to  be  in  jeopardy  from 
pillage  of  the  archaeological  and 
ethnological  materials  subject  of  the 
import  restrictions  of  T.D.  97-50,  made 
the  necessary  determinations  to  extend 
the  import  restrictions  for  an  additional 
five  years  (in  the  Determination  to 
Extend  the  Memorandum  of 
Understanding  Between  the  United 
States  of  America  and  the  Government 
of  Peru  Concerning  the  Imposition  of 
Import  Restrictions  on  Archaeological 
Material  from  the  Prehispanic  Cultures 
and  Certain  Ethnological  Material  from 
the  Colonial  Period  of  Peru,  Signed  on 
June  9,  1997).  Accordingly,  Customs  is 
amending  §  12.104g(a)  to  reflect  the 
extension  of  the  import  restrictions. 

The  Designated  List  of  Archaeological 
and  Ethnological  Materials  from  Peru 
describing  the  materials  covered  by 


these  invport  restrictions  is  set  forth  in 
T.D.  97-50.  The  list  and  accompanying 
image  database  may  also  be  found  at  the 
following  internet  Web  site  address: 
http://e. usia.gov/education/culprop. 

It  is  noted  that  the  materials  identified 
in  T.D.  97-50  as  "certain  pre-Columbian 
archaeological  materials  of  Peru  dating 
to  the  Colonial  period  and  certain 
Colonial  ethnological  material  from 
Peru"  are  referred  to  in  the 
Determination  to  Extend  as 
"Archaeological  Material  from  the 
Prehispanic  Cultures  and  Certain 
Ethnological  Material  from  the  Colonial 
Period  of  Peru."  The  materials 
identified  in  T.D.  97-50  and  those 
identified  in  the  Determination  to 
Extend  are  one  and  the  same  materials. 

The  restrictions  on  the  importation  of 
these  archaeological  and  ethnological 
materials  from  Peru  are  to  continue  in 
effect  for  five  years  from  June  9,  2002. 
Importation  of  these  materials  continues 
to  be  restricted  unless  the  conditions  set 
forth  in  19  U.S.C,  2606  and  19  CFR 
12.104c  are  met.  For  example,  these 
materials  maybe  permitted  entry  if 
accompanied  by  appropriate  export 
certification  issued  by  the  Government 
of  Peru,  or  dociunentation  showing  that 
exportation  from  Peru  occurred  on  or 
before  June  11, 1997,  or,  with  respect  to 
materials  from  the  Sipan  archaeological 
region,  on  or  before  May  7, 1990.  See  19 
U.S.C.  2606(b)(1)  and  (2)(B);  19  CFR 
12.104c(a)  and  (c). 

Inapplicability  of  Notice  and  Delayed 
EfiTective  Date 

Because  the  amendment  to  the 
Customs  Regulations  contained  in  this 
dociunent  extends  import  restrictions 
afready  imposed  on  the  above-listed 
cultural  property  of  Peru  by  the  terms  of 
a  bilateral  agreement  entered  into  in 
furtherance  of  a  foreign  affairs  function 
of  the  United  States,  pursuant  to  the 
Administrative  Procedi^e  Act  (5  U.S.C. 
553(a)(1)),  no  notice  of  proposed 
rulemaking  or  public  procedure  is 
necessary  and  a  delayed  effective  date  is 
not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Accordingly,  this  final  rule  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C  603  and 
604. 

Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  Executive  Order 
12866. 
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Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service. 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspections, 
Imports,  Cultural  property. 

Amendment  to  the  Regulations 

Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  part  12)  is 
amended  as  set  forth  below: 

PART  12-{AMENDED] 

1.  The  general  authority  and  specific 
authority  citations  for  Part  12,  in  part, 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 

***** 

Sections  12.104  through  12.104i  also 
issued  under  19  U.S.C.  2612; 


S12.104g    [Amended] 

2.  fa  §  12.104g(a),  the  list  of 
agreements  imposing  import  restrictions 
on  described  articles  of  cultural 
property  of  State  Parties  is  amended  in 
the  ent^  for  Peru  by  adding  "extended 
by  T.D.  02-30"  immediately  after  "T.D. 
97-50"  in  the  column  headed  "T.D. 
No.". 

Approved:  June  3,  2002 
Robert  C.  Bonner, 
Commissioner  of  Customs.  . 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-14219  Filed  6-5-02;  8:45  am) 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  822 
[Docket  No.  OON-1 367] 

Postmarket  Surveillance 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Fmal  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  implementing 
the  postmarket  surveillance  (PS) 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  as  amended 
by  the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 


The  purpose  of  this  rule  is  to  provide  for 
the  collection  of  useful  data  about 
devices  that  can  reveal  unforeseen 
adverse  events  or  other  information 
necessary  to  protect  the  public  health. 
DATES:  This  rule  is  effective  July  8, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Daly,  Center  for  Devices  and 
Radiological  Health  (HFZ-510).  Food 
and  Drug  Administration,  1350  Piccard 
Dr..  Rockville,  MD  20850,  301-594- 
3060. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  What  Is  the  Background  of  This 
Rulemaking? 

n.  What  Comments  Did  FDA  Receive  on 
the  Proposed  Rule?  How  Did  These 
Comments  Affect  the  Final  Rule? 

A.  Organization  and  Format 

B.  General  Comments 

C.  Notification 

D.  Postmarket  Surveillance  Plan 

E.  FDA  Review  and  Action 

F.  Records  and  Reports 

G.  Economic  Impact 

H.  Paperwork  Reduction  Act 
in.  What  Is  the  Economic  Impact  of  This 
Regulation? 

A.  fatroduction 

B.  Objective  of  the  Regulation 

C.  Risk  Assessment/Baseline 
Conditions 

D.  Costs  of  Postmarket  Surveillance 

E.  Benefits  of  the  Regulation 

F.  Aimual  Costs  and  Benefits  of  the 
Regulation 

G.  Small  Business  Analysis/ 
Regulatory  Flexibility  Analysis 

H.  Conclusions 
rV.  How  Does  This  Regulation  Comply 
With  the  Paperwork  Reduction  Act 
of  1995? 

I.  What  Is  the  Background  of  This 
Rulemaking? 

fa  the  Federal  Register  of  August  29, 
2000  (65  FR  52376),  we  (FDA) 
published  a  proposed  rule 
implementing  the  PS  provisions  in 
section  522  (21  U.S.C.  3601)  of  the  act, 
as  amended  by  FDAMA.  We  provided  a 
period  of  90  days  for  comments  from 
interested  parties.  We  received 
comments  from  four  entities.  We 
summarize  and  discuss  these  comments 
below,  and  we  have  revised  the  final 
rule  appropriately. 

n.  What  Comments  Did  FDA  Receive  on 
the  Proposed  Rule?  How  Did  These 
Comments  Affect  the  Final  Rule? 

A.  Organization  and  Format 

(Comment  1)  We  received  several 
comments  commendfag  the  use  of  plam 


English,  logical  formatting,  and  the 
question  and  answer  style. 

We  appreciate  the  positive  comments 
and  will  contmue  to  use  the  plain 
English  concepts. 

B.  General  Comments 

(Comment  2)  One  comment  suggested 
that  §  822.1  be  revised  to  faclude  the 
statutory  criteria  for  imposing  PS.  This 
would  make  the  scope  of  the  regulation 
clearer. 

We  agree,  and  have  modified  §  822.1 
accordmgly. 

(Comment  3)  Several  comments 
expressed  concern  that  the  proposed 
rule  would  impose  substantial, 
unnecessary  burdens  on  device 
manufacturers,  and  proposed  a  number 
of  changes  that  would  reduce  the 
burden,  fadividual  changes  are 
addressed  fa  the  appropriate  regulation 
sections.  One  comment  stated  that 
existing  systems,  such  as  medical  device 
reports  (MDRs),  are  adequate  to  provide 
safety  and  effectiveness  information. 

We  do  not  agree.  If  Congress  thought 
that  existing  mechanisms  were 
sufficient,  it  would  not  have  provided 
for  PS.  We  recognize  the  potential  for  PS 
to  be  burdensome,  but  do  not  agree  that 
any  burden  imposed  by  PS  would  be 
urmecessary.  We  fatend  to  impose  PS 
only  when  necessary  to  address  a 
postmarket  public  health  question.  We 
also  intend  to  work  with  the  affected 
manufactiu'er(s)  to  identify  the  least 
biu-densome  approach  that  will 
adequately  address  the  surveillance 
question. 

(Comment  4)  Two  comments  stated 
that  FDA  does  not  have  the  authority  to 
require  clinical  studies,  citing  the 
legislative  history  of  FDAMA  and  the 
changes  in  language  in  the  act  from 
"protocol"  to  "plan"  and  "investigator" 
to  "designated  person." 

We  disagree.  As  originally  enacted  in 
the  Safe  Medical  Devices  Act  of  1990 
(SMDA),  PS  under  section  522  of  the  act 
was  automatically  required  for  certain 
devices,  and  the  statutory  language 
allowed  little  flexibility  in  designing  a 
PS  study,  fa  FDAMA.  Congress 
eliminated  this  automatic  PS,  giving 
FDA  discretion  to  require  PS  when 
appropriate,  and  also  gave  FDA  greater 
discretion  fa  crafting  the  form  of  the 
surveillance.  This  broader  discretion 
means  that  we  can  accept  PS  plans  that 
are  less  rigorous  (and  less  burdensome) 
than  clinical  studies,  such  as  literature 
reviews  and  analyses  of  complaint 
information.  The  agency  expects  that  it 
would  rarely  if  ever  demand  an 
adequate  and  well-controlled  double- 
blind  clinical  trial  as  the  only  means  of 
collectfag  clfaical  data  to  satisfy  a  PS 
requirement.  On  the  other  hand. 
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collection  of  clinical  data  may  take 
many  forms,  and  the  agency  continues 
to  believe  that  prospective  clinical  data 
will  be  necessary  in  about  10  percent  of 
all  instances  of  PS.  Congress  addressed 

E'ts  concern  that  FDA  not  require 
lurdensome  longitudinal  studies  not  by 
prohibiting  clinical  studies  altogether 
but  by  limiting  the  duration  of  any  PS 
study  to  3  years  unless  manufacturers 
agree  to  a  longer  period.  If  no  agreement 
can  be  reached,  the  dispute  resolution 
process  described  in  section  562  of  the. 
act  (21  U.S.C.  360  bbb-1)  will  be  used 
to  resolve  issues  related  to  duration. 
This  time  limit  on  PS  is  incorporated 
into  our  regulations.  Thus  while 
FDAMA  gave  FDA  power  to  eliminate 
unnecessary  burden  from  PS,  it  does  not 
prohibit  us  from  requiring  clinical 
studies  where  necessary  to  protect  the 
public  health  and  where  conducted 
withfa  applicable  time  limits. 

(Comment  5)  Two  comments 
expressed  concern  that  we  intend  to 
increase  the  amount  of  data  required  to 
support  a  new  fadication  for  use  by 
imposing  PS. 

We  do  not  intend  to  impose  PS  for 
every  new  indication  for  use,  nor  do  we 
expect  imposition  of  PS  to  increase  the 
data  requirements  for  a  new  indication 
for  use.  fastead,  we  expect  PS  to  be  used 
in  some  instances  to  shift  some  data 
collection  from  pre-  to  postmarket, 
allowing  a  device  to  reach  the  market - 
sooner.  For  example,  this  mechanism 
could  be  used  for  a  device  that  is  going 
from  clinical  use  to  home  use. 

C.  Notification 

(Comment  6)  Two  comments  stated 
that  PS  orders  should  contain  the 
justification  for  selecting  PS  over  other, 
less  burdensome  alternatives, 
f    We  agree  that  PS  should  not  be 
Imposed  without  considerfag  less 
burdensome  alternatives.  Our  guidance 
pocument  entitled  "Criteria  and 
Approaches  for  Postmarket 
Surveillance"  {www.fda.gov/cdrh/ 
modact/ critappr.pdf)  discusses  our 
present  thinking  on  this  and  other 
criteria  that  we  will  use  to  determine 
whether  to  impose  PS.  We  consider  this 
justification  part  of  the  "reason  that  we 
are  requiring  postmarket  surveillance" 
that  will  be  contained  in  a  PS  order,  so 

ere  is  no  need  to  modify  §  822.5. 

(Comment  7)  One  comment  objected 
to  the  application  of  PS  to  in  vitro 
diagnostic  (IVD]  biologies,  stating  that 
these  devices  are  already  under  PS, 
including  lot  release,  reporting  changes, 
and  reportfag  errors. 

We  acknowledge  that  there  are  other 
PS  requirements  for  FVD  biologies,  and 
it  is  not  intended  that  PS  duplicate  or 
supersede  any  existing  requirements. 


ir* 


We  would  take  these  existing 
requirements  into  consideration  when 
evaluating  whether  and  what  form  of  PS 
is  the  appropriate  mechanism  for 
addressing  die  PS  question. 

(Comment  8)  Several  comments  stated 
that  FDA  should  be  required  to  meet 
with  manufacturers  prior  to  issuing  a  PS 
order,  to  discuss  whether  PS  is 
necessary  or  whether  our  concerns 
could  be  addressed  by  other,  less 
burdensome  mechanisms. 

As  noted  in  the  preamble  to  the 
proposed  rule,  we  anticipate  meeting 
with  the  affected  manufacturer(s)  prior 
to  issuing  a  surveillance  order  for  a 
particular  device  for  the  first  time.  A 
requirement  that  we  meet  with  affected 
manufacturers  prior  to  issuing 
subsequent  orders  for  the  same  device 
would  be  burdensome  for  manufacturers 
as  well  as  for  FDA.  We  are,  therefore, 
retaining  the  flexibility  to  issue  PS 
orders  without  first  meeting  with  the 
affected  manufacturer(s). 

(Comment  9)  Several  comments  urged 
FDA  to  modify  the  rule  or  issue 
guidance  to  advise  manufactiirers  as  to 
what  sort  of  devices  may  be  subject  to 
PS.  Knowledge  of  PS  requirements 
would  be  an  important  consideration  for 
a  manufactiirer  contemplatfag  entering  a 
specific  market.  It  was  also  suggested 
that  we  maintain  an  Internet  Web  page 
that  hsts  devices  for  which  PS  has  been 
ordered. 

We  acknowledge  that  the  possibility 
that  PS  may  be  required  for  a  particular 
device  may  influence  a  manufacturer's 
decision  to  enter  a  particular  market. 
There  are,  currently,  few  devices  subject 
to  PS.  We  cannot  predict  which  specific 
devices  may  be  subject  to  PS  in  the 
future.  A  PS  order  is  issued  to  address 
a  specific  PS  question,  which  may 
surface  at  any  time  in  the  device's  life 
cycle.  The  guidance  document  entitled 
"Criteria  and  Approaches  for 
Postmarket  Surveillance"  discusses  the 
criteria  we  will  use  to  determfae 
whether  to  impose  PS.  We  will  publish 
a  list  of  devices  subject  to  PS  and  make 
it  available  through  the  fatemet  and 
Facts-on-Demand . 

D.  Postmarket  Surveillance  Plan 

(Comment  10)  We  received  several 
comments  that  questioned  whether 
domestic  manufacturers  of  devices  for 
export  only  should  be  subject  to  PS. 
These  devices  cannot  be  marketed  in  the 
United  States  and  it  is  illogical  to 
impose  PS  on  these  products. 

We  agree.  Devices  manufactured  for 
export  only,  in  compliance  with  section 
801(e)  of  the  act  (21  U.S.C.  381(e)),  are 
subject  to  the  requirements  of  the 
importing  country  and  will  not  be 
subject  to  PS  under  this  rule. 


(Comment  11)  We  received  two 
comments  that  we  should  modify  the 
rule  to  utilize  a  "two-tier"  system  for 
PS.  The  first  tier  would  involve  the 
manufacturer  collecting  information 
regarding  significant  complications, 
using  selected  centers  and  clinical 
report  forms.  If  the  first  tier  resulted  fa 
identification  of  a  specific  question,  i.e., 
imexpected  serious  ilfaess,  the  second 
tier  would  involve  a  more  in-depth 
information  collection.  If  no  specific 
question  were  identified,  PS  would  be 
considered  complete. 

We  do  not  agree  that  a  "two-tier" 
approach  is  more  likely  to  generate 
useful  information.  The  "two-tier" 
approach  assumes  no  information  is  - 
available  regarding  significant 
complications.  We  do  not  intend  to 
impose  PS  unless  we  have  identified  a 
need  for  information  or  data.  This  need 
may  be  identified  during  the  review  of 
a  marketing  application  or  after  the 
device  has  been  marketed.  For  devices 
already  on  the  market,  PS  may  be 
ordered  to  collect  faformation  about  an 
imanticipated  adverse  event.  We  beUeve 
that  the  "two-tiered"  approach 
suggested  by  the  comments  would 
actually  be  more  burdensome  for 
manufacturers,  since  it  would  require 
data  collection  in  the  absence  of  a 
clearly  defined  need.  We  do  agree  that 
the  results  of  a  PS  plan  may,  in  some 
cases,  raise  new  questions  that  may 
need  to  be  addressed  by  a  second  PS 
plan.  The  rule,  as  written,  allows  for, 
but  does  not  require,  a  two-tiered 
approach. 

(Comment  12)  We  received  two 
conunents  about  the  applicability  of 
regulations  concerning  informed 
consent  (part  50  (21  CFR  part  50))  and 
institutional  review  boards  (IRBs)  (part 
56  (21  CFR  part  56)).  They  noted  that  PS 
is  not  within  the  scope  of  part  50  or  part 
56,  and  that  only  a  very  limited  consent 
involving  confidentiality  of  patient 
records  is  appropriate. 

These  comments  agree  with  our 
statements  in  the  preamble  to  the 
proposed  rule.  We  agree  that  informed 
consent  under  part  50  and  IRE  review 
under  part  56  are  not  applicable  to 
many  PS  plans.  However,  there  are 
surveillance  plan  designs,  e.g.,  a 
prospective,  clinically-based  data 
collection,  under  which  some  or  all  of 
the  provisions  of  parts  50  and  56  would 
be  appropriate.  Other  designs,  e.g.,  a 
registry  maintained  by  a  manufactiirer, 
may  require  modification  to  the  patient 
consent  form  to  indicate  that  data  may 
be  provided  to  FDA.  We  do  not  require, 
nor  do  we  generally  expect,  PS  to  result 
in  the  collection  of  personal  identifiers. 
In  any  PS  plan,  we  expect  the 
manufacturer  to  ensure  that  the 
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surveillance  approach  used  incorporates 
whatever  measures  are  necessary  to 
protect  patient  privacy.  We  will  ensure 
that  the  appropriate  patient  protection 
measures  are  in  place  through  the 
review  and  approval  of  each  PS  plan. 

(Comment  13)  One  comment 
requested  clarification  of  our 
requirement  (§  822.9(a)(8))  that  the  PS 
plan  include  the  indications  for  use  and 
claims  for  the  device.  The  comment 
asked  if  we  intended  for  the 
manufacturer  to  submit  copies  of  all 
labeling  and  promotional  materials  for 
the  device. 

We  do  not  expect  copies  of  all 
labeling  and  promotional  material  to  be 
included  in  the  submission.  This 
information  may  be  incorporated  by 
reference  to  another  submission, 
including  a  marketing  application.  In 
general,  you  may  submit  a  statement  of 
any  claims  that  are  relevant  to  the 
performance  of  the  device,  rather  than 
copies  of  promotional  materials. 

(Comment  14)  One  comment  stated 
that  the  incorporation  of  guidance  as 
substance  in  §  822.12  violated  notice 
and  comment  requirements. 

We  do  not  agree  that  §  822.12 
incorporates  guidance  as  substance. 
This  section  of  the  proposed  rule 
referred  the  reader  to  two  current 
guidance  documents  in  response  to  the 
question,  "Do  you  have  any  information 
that  will  help  me  prepare  my 
submission  or  design  my  postmarket 
surveillance  plan?"  Guidance 
documents  represent  the  agency's 
current  interpretation  of,  or  policy  on,  a 
regulatory  issue.  They  do  not  establish 
legally  enforceable  rights  or 
responsibilities  and  do  not  legally  bind 
the  public  or  FDA.  You  may  choose  to 
use  an  approach  other  than  the  one  set 
forth  in  a  guidance  document,  as  long  as 
your  alternative  approach  complies  with 
the  relevant  statutes  and  regulations. 

Nonetheless,  to  avoid  confusion  and 
to  ensiire  that  the  regulations  do  not 
become  outdated  should  the  agency 
revise  its  guidance  documents,  we  have 
revised  §  822.12  and  other  references  to 
guidance  documents  in  the  regulations 
to  alert  the  reader  to  the  availability  of 
guidance  generally,  and  have  clarified 
the  role  of  guidance  dociunents  in 
relation  to  specific  regulatory  and 
statutory  requirements. 

E.  FDA  Review  and  Action 

(Comment  15)  Two  comments  asked 
that  we  identify  the  criteria  we  will  use 
for  evaluating  PS  plans  and  define  the 
term  "scientific  soundness." 

The  regulation  states  that,  among 
other  things,  we  will  evaluate  whether 
the  PS  plan  is  likely  to  provide  useful 
information  that  will  address  the  PS 


question.  Specific  criteria  will  depend 
on  the  surveillance  question  and  the 
approach  used.  We  intend  to  provide 
the  affected  manufacturers)  with  as 
much  guidance  as  possible  and  we 
expect  the  review  of  a  PS  plan  to  be 
interactive.  "Scientific  soundness" 
indicates  that  a  plan  was  developed 
using  scientific  principles.  We  expect  a 
clearly  defined  hypothesis  and  a  plan 
that  can  reasonably  be  expected  to 
develop  data  that  will  address  the 
hjrpothesis. 

(Comment  16)  Two  conunents 
objected  to  the  requirement  that  any 
changes  to  an  approved  PS  plan  be 
submitted  to  and  approved  by  us  prior 
to  mciking  the  change.  The  comments 
suggested  that  we  should  only  require 
prior  submission  and  approval  of 
"significant"  changes,  i.e.,  those  that 
would  affect  the  nature  of  data  collected 
in  accordance  with  the  plan. 

We  agree.  We  have  modified  §  822.21 
to  indicate  that  only  changes  that  will 
affect  the  nature  or  validity  of  data 
collected  in  accordance  with  the  plan 
require  prior  approval.  Such  changes  are 
those  for  which  a  revised  surveillance 
plan  will  be  needed,  and  we  have 
modified  the  section  to  clarify  this,  as 
well  as  to  emphasize  that  in  preparing 
the  revised  plan,  you  may  reference 
information  submitted  in  your  approved 
surveillance  plan  or  other  submissions, 
in  accordance  with  §  822.14.  Changes 
that  will  not  affect  the  natiue  or  validity 
of  data  collected  in  accordance  with  the 
plan  must  be  reported  in  the  next 
interim  report  required  by  your 
approval  order.  No  revised  surveillance 
plan  is  needed  for  such  changes. 

We  have  altered  §  822.21  to  clarify  the 
number  of  copies  of  a  change  request 
that  should  be  submitted,  and  the 
address  to  which  they  should  be  sent. 

(Comment  17)  One  comment 
suggested  that  the  language  concerning 
confidentiality  in  §  822.23  was  not  clear 
and  that  it  should  be  revised  to  indicate 
that  we  will  not  disclose  the  contents  of 
a  submission  before  the  plan  is 
approved  and  that  we  will  not  disclose 
confidential  information. 

We  agree  and  have  revised  §  822.23 
accordingly. 

(Comment  18)  Two  comments 
objected  to  the  disclosure  of  PS  plans, 
amendments,  supplements,  and  reports 
under  the  Freedom  of  Information  Act 
(FOIA)  once  the  PS  plan  is  approved. 
Both  comments  stated  that  the  contents 
of  the  submissions  should  be 
confidential  until  the  manufactiu-er's 
final  report  is  submitted.  Early 
disclosure  could  provide  competitors 
with  commercially  sensitive 
information. 


Under  FOIA,  we  have  no  basis  for 
continuing  to  hold  a  PS  plan 
confidential  in  its  entirety  once  it  has 
been  approved.  As  noted  in  the  rule,  the 
submission  will  remain  confidential 
until  the  plan  is  approved,  and  we  will 
continue  to  protect  the  confidentiality  of 
trade  secret  or  confidential  commercial 
information,  or  information  identifying 
patients. 

F.  Records  and  Reports 

(Comment  19)  Two  comments 
suggested  that  PS  program  inspections 
be  subject  to  FDA's  "Preannounced 
Inspection  Policy." 

Policies  and  procediues  concerning 
the  planning  and  conduct  of  inspections 
are  not  within  the  scope  of  this 
regulation.  We  believe  that  PS  program 
inspections  should  be  conducted  in 
accordance  with  policies  and 
procediu-es  in  place  at  the  time  of  the 
inspection. 

(Comment  20)  One  conunent  stated 
that  the  reporting  requirements  are  not 
authorized  by  the  PS  provisions  in  the 
act  and  that  they  are  imduly 
burdensome,  in  contravention  of  section 
519(a)(4)  of  the  act  (21  U.S.C. 
360i(a)(4)). 

We  do  not  agree.  We  have  ample 
authority  to  establish  these 
requirements.  These  PS  regulations  are 
authorized  imder  section  701(a)  of  the 
act' (21  U.S.C.  371(a))  because  they 
establish  recordkeeping  and  reporting 
requirements  that  are  necessary  for  FDA 
to  verify  that  devices  comply  with  PS 
orders  issued  under  section  522  of  the 
act.  As  explained  in  the  preamble  to  our 
proposed  regulation,  these  regulations 
are  also  authorized  by  section  519  of  the 
act,  which  permits  FDA  to  establish  by 
regidation  reporting  requirements 
necessary  to  assure  that  a  device  is  not 
misbranded,  because  a  device  that  does 
not  comply  with  a  section  522  of  the  act 
PS  plan  is  misbranded  under  section 
502{t)  of  the  act  (21  U.S.C.  352(t)).  to 
light  of  the  public  health  benefits 
achieved  by  compliance  with  PS  orders, 
these  recordkeeping  and  reporting 
requirements  are  not  unduly 
biu-densome.  Oiu-  analyses  under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  and  of  the  economic  impact 
address  the  aimual  recordkeeping  and 
reporting  burdens  imposed  by  these 
regulations  in  detail  and  demonstrate 
that  they  are  not  unduly  burdensome. 

G.  Economic  Impact 

(Comment  21)  One  comment  objected 
to  the  idea  that  manufacturers  would 
conduct  PS  plans  involving  30,000 
subjects,  stating  that  our  concept  of  PS 
is  unrealistic. 
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We  agree  that  a  PS  plan  calling  for 
30,000  observations  is  uiuealistic.  It  was 
not  our  intent  to  suggest  that  PS  plans 
of  this  size  would  be  required;  instead 
the  example  demonstrates  that  PS  to 
detect  very  rare  events  would  be 
impractical,  if  not  impossible. 

(Comment  22)  One  comment  argued 
that  we  do  not  have  the  authority  to 
require  clinical  studies. 

We  do  not  agree.  As  discussed  imder 
section  II.B  of  this  document,  "General 
Comments,"  we  do  not  believe  that  the 
statutory  language  precludes  us  from 
ordering  PS  that  involves  clinical  data 
collection.  We  do  not  anticipate  that 
clinical  studies  will  be  required  for  a 
significant  number  of  PS  plans.  The 
estimates  used  in  section  II.G  of  this 
document,  "Economic  Impact"  are 
intended  to  yield  an  over-estimate  of  the 
cost  of  PS. 

(Comment  23)  One  comment  stated 
that,  while  the  guidance  dociunent 
entitled  "Criteria  and  Approaches  for 
Postmarket  Surveillance"  provides  some 
examples,  more  specificity  is  needed  for 
determining  when  different  types  of 
data  collection  might  be  used. 

We  agree  that  a  clear  understanding  of 
the  type  of  data  collection  appropriate 
for  PS  would  be  useful  to  a  prospective 
manufacturer  of  a  device.  While  this 
information  may  be  available  for  a 
device  already  subject  to  PS,  we  cannot 
predict  what  surveillance  questions  may 
arise  in  the  future  and  therefore  cannot 
identify  what  type  of  data  collection 
would  be  most  appropriate  to  address 
the  siuveillance  question.  As  we  gain 
imore  experience  with  PS  under  section 
522  of  the  act,  we  may  be  able  to 
provide  additional  guidance. 

(Conunent  24}  One  comment  objected 
to  an  estimated  cost  of  $324,000  for  a 
plan  requiring  primary  data  collection, 
believing  that  the  cost  would  be 
significantly  higher.  The  comment  asks 
that  we  clarify  how  we  arrived  at  the 
various  cost  estimates. 

We  acknowledge  that  precise  costs 
may  vary  by  specific  PS  order,  but 
believe  the  costs  are  reasonable 
representations  of  typical  clinical  data 
collection  efforts.  As  detailed  for  the 
proposed  rule,  we  have  attempted  to 
provide  reasonable  descriptions  of  cost 
elements  for  a  36-month  investigation. 
We  have  not  received  any  data  that 
refute  the  cost  estimates.    . 

(Comment  25)  One  conunent 
questioned  the  identification  of  the 
categories  of  devices  that  are  likely  to  be 
affected  by  the  rule. 

The  categories^  used  in  the  Small 
Business  and  Regulatory  Flexibility 


analyses  are  those  used  by  the  Census 
Bureau.  While  these  categories  do  not 
coincide  with  either  the  class  or  medical 
specialty  designations  that  we  use  to 
classify  devices,  they  do  include  the 
majority  of  medical  device 
manufacturers.  These  categories  were 
used  to  estimate  the  proportion  of 
medical  device  manufacturers  that 
would  be  designated  "small 
businesses."  Although  the  percentages 
varied  slightly,  the  business  size  for  all 
of  the  categories  cited  was 
overwhelmingly  "small."  Therefore,  the 
economic  analysis  assumed  that  the 
majority  of  manufacturers  affected  by 
this  regulation  would  be  considered 
"small  businesses." 

H.  Paperwork  Reduction  Act 

(Comment  26)  Two  comments  noted 
that  the  collection  of  information  is 
uimecessary  for  devices  manufactured 
for  export  only  and  for  minor  changes 
to  an  approved  PS  plan. 

We  agree,  and  have  modified  the 
regulation  accordingly,  as  noted  under 
"Postmarket  Surveillance  Plan"  (devices 
for  export  only)  and  "FDA  Review  and 
Action"  (changes  to  approved  PS  plan). 

(Comment  27)  Two  comments 
contained  suggestions  to  enhance  the 
quality,  utility,  and  clarity  of 
information  collected  under  the  PS  rule. 

The  first  suggestion,  that  we  be 
required  to  meet  with  the  affected 
manufactiu-er(s)  prior  to  issuing  a  PS 
order,  is  discussed  in  section  Il.C  of  this 
document.  "Notification."  The  second 
suggestion,  that  we  provide  more 
guidance  as  to  what  we  expect  in  a  PS 
plan  and  the  criteria  that  will  be  used 
in  evaluating  the  plan,  has  been 
addressed  in  section  lI.E  of  this 
dociunent,  "FDA  Review  and  Action." 

III.  What  is  the  Economic  Impact  of 
This  Regulation? 

A.  Introduction 

We  have  examined  the  impact  of  the 
regulations  under  Executive  Order 
12866.  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Executive  Order  12866 
directs  us  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives,  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 


'The  categories  and  percentages  have  been 
ipdated  in  this.final  rule  to  indicate  more  recent 


data  for  the  current  classification  system  used  by 
the  Census  Bureau,  the  North  American  Industries 
Codes  (NAIC).  The  slight  changes  in  the  categories 
and  numbers  do  not  affect  our  conclusion  that  the 
majority  of  device  manufacturers  likely  to  be 
affected  by  this  rule  are  small  entities. 


net  benefits  (including  potential 
economic,  enviroiunental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  We 
believe  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  This  final  rule,  however,  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  us  to  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  riile  on  small  entities.  This 
rule  is  likely  to  have  potential 
significant  impacts  on  substantial 
numbers  of  small  entities.  We  have 
included  a  Final  Regulatory  Flexibility 
Analysis  at  the  end  of  this  section. 
Finally,  this  regulation  will  not  impose 
costs  of  SI  00  million  or  more  in  any  one 
year  on  either  the  private  sector  or  State, 
local,  and  tribal  governments  in  the 
aggregate,  and  therefore  we  are  not 
required  to  prepare  a  sununary 
statement  of  analysis  imder  section 
202(a)  of  UMRA. 

B.  Objective  of  the  Regulation 

The  objective  of  the  regulation  is  to 
enhance  the  public  health  by  reducing 
the  incidence  of  medical  device  adverse 
experiences.  The  primary  problem  is 
that  we  currently  lack  data  that  may 
reveal  unforeseen  adverse  events 
relevant  to  the  safety  and  effectiveness 
of  specific  devices.  The  regulation  will 
address  this  concern  by  implementing 
section  522  of  the  act,  as  amended  by 
FDAMA  to  require  manufacturers  of 
specific  medical  devices  to  conduct  PS. 
We  expect  PS  to  identify  uncommon, 
but  potentially  serious,  device-related 
adverse  outcomes  that  were  not  noted 
during  premarket  development,  or  were 
noted  as  a  continuing  concern  but  did 
not  warrant  withholding  the  device 
from  the  market. 

C.  Risk  Assessment/Baseline  Conditions 

In  the  absence  of  the  regulation, 
neither  FDA  nor  device  manufacturers 
will  have  complete  confidence  that 
uncommon  and  unforeseen  events  have 
been  adequately  identified  for  marketed 
devices.  Currently,  hundreds  of  medical 
devices  are  marketed  each  year  that 
either:  (1)  Are  intended  to  be  implanted 
in  the  human  body  for  more  than  1  year; 
(2)  are  life-sustaining  or  life-supporting 
and  used  outside  a  device  user  facility; 
or  (3)  for  which  failure  could  be 
reasonably  likely  to  have  serious 
adverse  health  consequences.  Devices 
with  these  characteristics  range  from 
implantable  pacemaker  pulse  generators 
and  vascular  graft  prostheses  to  dental 
and  orthopedic  implants. 
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Our  decision  to  approve  or  clear  a 
particiilar  device  for  marketing  is  based 
on  a  comparison  of  the  expected  health 
benefits  of  the  device  to  the  expected 
risk  of  adverse  outcomes  due  to  device 
failure.  Premarket  clinical  studies, 
however,  are  typically  designed  to 
detect  only  relatively  frequent  adverse 
events.  As  a  result,  we  often  base 
premarket  approval  decisions  on  risk/ 
benefit  relcTlionships  that  include  only 
relatively  frequent  risks.  Given  this  lack 
of  complete  data,  neither  FDA  nor 
device  manufacturers  can  be  confident 
about  the  likelihood  of  serious,  but 
infrequent,  adverse  events.  Such  events 
can  have  drastic  consequences  for 
dozens,  if  not  himdreds,  of  patients 
when  a  device  is  marketed  to  thousands 
of  patients.  Postmarket  surveillance 
provides  a  mechanism  for  gaining  an 
early  awareness  and  better 
understanding  of  such  relatively  rare 
events,  thus  preventing  further 
imnecessary  risk  to  patients. 
Surveillance  may  identify  actions  that 
minimize  risks,  such  as  training, 
labeling,  design  modification,  or  patient 
selection  criteria.  In  extreme  cases, 
surveillance  may  show  that  the  subject 
device  should  be  removed  from  the 
market. 

D.  Costs  of  Postmarket  Surveillance 

A  critical  cost  factor  is  the  size  of  the 
expected  surveillance.  Although  SMDA 
granted  us  the  authority  to  require 
surveillance,  and  FDAMA  maintained 
it,  there  is  currently  no  specific 
mechanism  for  conducting  this 
surveillance.  We  have  approved  some 
siuveillance  protocols  under  SMDA,  but 
rescinded  most  of  these  upon  passage  of 
FDAMA.  While  we  cannot  be  precise, 
we  estimate,  based  on  a  review  of 
currently  marketed  devices,  that  an 
average  of  six  generic  device  types,  each 
with  an  average  of  five  manufacturers, 
may  be  the  subject  of  PS  orders  each 
year.  This  ft^quency  would  result  in  the 
initiation  of  30  PS  orders  each  year. 
Assuming  that  the  duration  of  each  PS 
is  limited  to  3  years,  at  any  given  time, 
90  PS  studies  could  be  ongoing  and 
subject  to  FDA  review.  An  additional  30 
PS  would  be  in  preliminary,  design 
stages. 

The  surveillance  becomes  larger  and 
more  extensive  as  the  acceptable  rate  of 
adverse  events  becomes  smaller. 
Statisticians  explain  that  if  one  assiunes 
a  cxunulative  Poisson  distribution,  a 
0.95  probability  of  noting  an  adverse 
event  with  the  incidence  rate  of  (p) 
implies  that  the  product  of  p  and  the 
number  of  observations  (n)  must 
approximately  equal  3  (i.e.,  pn=3).  For 
example,  the  surveillance  must  include 
about  30.000  observations  to  be  95 


percent  confident  that  a  PS  will  detect 
events  that  occur  at  a  frequency  of 
0.0001  (one  event  in  10.000  patients). 
The  PS  designed  to  detect  more  frequent 
events  requires  fewer  observations.  The 
surveillance  must  include  about  1.800 
observations  to  be  95  percent  confident 
that  PS  will  detect  events  that  occur  at 
a  frequency  of  0.002  (two  events  in 
1,000  patients).  We,  along  with  device 
manufacturers,  will  need  to  take  these 
considerations  into  accoimt  when 
designing  PS  plans. 

The  manufacturer  would  generally 
complete  the  required  PS  within  36 
months,  with  at  least  semiannual 
observations.  (PS  utilizing  literature 
searches  may  require  monthly  searches, 
although  less  frequent  reviews  may  be 
appropriate  at  times.)  These 
observations  would  be  collected  by 
either  primary  data  collection  from 
controlled  clinical  studies,  secondary 
data  collected  from  other  databases  or 
soiurces  (such  as  Medicare  databases, 
registries  or  tracking  systems,  and  other 
types  of  studies),  or  published  studies  in 
the  medical  literature  as  supplemented 
by  our  cxurent  reporting  systems.  For 
purposes  of  this  analysis,  we  estimate 
that  10  percent  of  the  PS  will  require 
primary  data  collection,  50  percent  may 
utilize  secondary  data  sources,  and  40 
percent  may  collect  adequate  data  from 
published  reports.  Maniifacturers  will 
incur  varying  costs  for  both  design  and 
analysis/reporting/recordkeeping  phases 
of  each  surveillance  in  addition  to  the 
costs  of  data  collection.  In  addition,  we 
will  incur  costs  to  review  the  data 
submitted  by  manufacturers. 
1.  Design  Costs 

We  would  expect  the  manufactiuer  of 
each  device  that  is  subject  to  a  PS  order 
to  develop  an  analysis  plan  for 
implementing  the  data  collection.  We 
would  review  and  approve  this  plan 
prior  to  initiation.  The  design  of  a  PS 
utilizing  primary  data  collection  would 
require  more  resources  than  either 
secondary  collection  or  literatiue 
searches.  Senior  industry  reg\ilatory 
staff  would  review  and  approve  each 
type  of  PS,  however,  before  submission 
to  us.  For  this  estimate,  we  have 
assumed  that  the  design  of  PS  utilizing 
primary  data  collection  would  require  3 
weeks  of  industry  staff  time,  PS  utilizing 
secondary  data  sources  would  require  2 
weeks  of  time,  and  PS  utilizing 
published  literatvu-e  would  require  only 
1  staff-week.  According  to  the  BLS,  in 
1997  the  median  weekly  rate  of 
compensation  for  managerial  and 
professional  personnel  in  this  industry 
group  (NAIC339112)  was  approximately 
$1,300.  We  have  assiuned  an  additional 
cost  of  $700  per  week  to  accoimt  for 
administrative  and  clerical  resources  for 


a  total  estimate  of  industry  resources  at 
$2,000  per  week.  Therefore,  the  design 
of  PS  utilizing  primary  data  collection 
would  equal  $6,000.  PS  utilizing 
secondary  data  collection  would  equal 
$4,000,  and  PS  utilizing  only  a  literature 
search  would  equal  $2,000.  These  costs 
would  occur  prior  to  the  first  year  of 
surveillance  for  each  study. 
2.  Costs  of  Data  Collection ' 

a.  Costs  for  primary  data  collection. 
Primary  data  collection  utilizing  clinical 
trials  will  generally  be  impractical 
because  of  difficulties  obtaining  patient 
and  clinician  participation.  In  addition, 
this  type  of  data  collection  would  have 
significant  resource  requirements. 
Primary  data  could,  however,  be  used  to 
survey  smaller  populations,  or 
populations  that  could  experience 
relatively  high  rates  of  adverse  events. 
For  this  analysis,  we  have  assumed  that 
a  rigorous  PS  plan  might  call  for 
observing  300  subjects  semiannually 
over  a  3-year  period.  This  plan  would 
generate  1,800  total  observations  and 
might  be  confidently  expected  to 
identify  adverse  events  that  occur  with 
a  frequency  of  0.002,  or  2  per  1,000. 
Moreover,  patient  dropouts  would  occur 
and  some  observations  would  not  result 
in  usable  data,  raising  the  number  of     , 
required  subjects  to  perhaps  350. 
Physicians  would  examine  patients  and 
provide  the  results  of  these  required 
observations  directly  to  manufacturers. 

The  costs  of  this  data  collection 
would  be  significant.  While  in  most 
cases,  we  would  not  require  additional 
procedures  or  tests  for  a  patient,  it  is 
possible  that  some  extra  examinations 
would  be  required  to  ensure  that  the 
patient's  device  was  still  functional.  In 
addition,  normal  physiologic  data 
would  likely  be  consistently  recorded, 
submitted  to  the  device  manufacturers, 
and  archived  for  further  review.  Based 
on  the  experience  of  the  National 
Cancer  Institute  in  administering  grants 
for  similar  research  the  typical  cost  per 
clinical  observation  to  collect  patient 
data  is  approximately  $150.  Therefore, 
the  cost  of  collecting  these  data  would 
equal  $300  per  patient  per  year,  or 
$105,000  per  year.  The  present  value  of 
the  costs  of  collecting  these  primary 
data  over  a  3-year  period  (using  a  7 
percent  discount  rate)  is  $276,000  per 
PS. 

In  addition,  the  patient/subject  is 
likely  to  incur  opportunity  costs 
associated  with  being  part  of  PS  clinical 
studies.  Because  the  ultimate  purpose  of 
the  PS  is  to  continue  marketing  the 
device,  the  patient  is  likely  to  incur 
such  opportunity  costs  for  procedures 
and  tests  that  provide  him  or  her  no 
direct  benefit.  We  have  estimated  that 
PS  clinical  studies  may  require 
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approximately  1  hour  of  patient  time 
(including  travel).  Assuming  that  the 
opportunity  cost  of  patients  is 
approximately  $26  per  hour,  the  annual 
cost  to  patients  of  lost  opportunity  for 
PS  iitilizing  primary  data  is  $18,200  per 
year.  The  present  value  of  the  costs  of 
3  years  of  data  collection  (at  7  percent 
discount  rate)  is  $48,000. 

We  therefore  estimate  the  total 
present  value  of  the  costs  for  primary 
data  collection  to  be  $324,000  per  PS 
study. 

b.  Costs  for  secondary  data  collection. 
The  use  of  secondary  data  for  PS  would 
not  be  as  costly  as  the  use  of  primary 
data.  Manufacturers  may  obtain 
secondary  data  sets  from  both  public 
and  private  sources,  depending  on  the 
nature  of  the  surveillance.  Based  on 
typical  costs  we  have  experienced  for 
acquisition  of  similar  databases,  we 
estimate  that  these  data  would  cost 
approximately  $50,000  per  year  to 
obtain  and  maintain  for  each 
surveillance.  These  data  would  include 
sufficient  observations  to  assure  that 
infrequent  events  would  be  identified, 
but  the  expected  frequency  level  may 
vary  by  device  and  patient 
characteristics.  The  present  value  of  the 
costs  of  using  secondary  data  sources  for 
PS  (at  a  7  percent  discount  rate  for  3 
years)  is  $131,000. 

c.  Costs  of  conducting  literature 
searches.  We  believe  that  PS  utilizing 
reviews  of  published  literature  and 
analyses  of  our  current  reporting  system 
may  require  monthly  collections, 
although  less  frequent  reviews  may  be 
acceptable  for  some  surveillances.  As  a 
rule,  we  assume  that  a  professional 
employee  would  take  approximately  3 
days  per  month  to  assess  published 
accounts  and  ensure  that  any  useful 
data  are  considered.  As  stated  earlier, 
the  median  compensation  rate  for 
professional  employees  in  this  industry 
was  approximately  $1,300  in  1997.  This 
implies  that  the  cost  of  reviewing 
published  literature  would  equal  $780 
per  month  for  professional  staff 
resources.  Administrative  and  clerical 
support  would  likely  add  an  additional 
$420  per  month  for  a  total  cost  of 
$1,200.  Annual  costs  for  conducting  this 
type  of  PS  would  equal  $14,400,  and  at 

a  7  percent  discount  rate  for  3  years,  the 

present  value  of  the  costs  of  this  data 

collection  equals  $38,000. 

3.  Costs  of  Data  Analysis,  Reporting  and 

Recordkeeping 

PS  is  likely  to  entail  the  preparation 
and  submission  of  four  reports  during 
the  course  of  all  types  of  surveillance: 
An  initial  report  at  the  outset,  two 
aimual  interim  reports,  and  a  final 
report  including  data  analysis.  In 
addition,  manufactiuers  will  be  required 


to  keep  data  available  for  2  years.  We 
assume  that  this  category  of  costs  is 
likely  to  be  equivalent  for  each  type  of 
PS. 

The  initial  and  interim  progress 
reports  are  expected  to  be  relatively 
brief.  We  expect  that  each  report  would 
require  only  1  resoiuce-week  of 
supported  professional  time  to  be 
completed  for  a  cost  of  $2,000  per 
report.  The  final  data  analysis  and 
report  would  be  much  more  extensive, 
and  could  require  up  to  3  months  of 
resources  to  complete  (statistical, 
medical  research,  legal,  and  senior 
regulatory  affairs  stafi  would  likely  all 
have  input  to  final  reports).  The 
estimated  cost  of  preparing  and 
submitting  a  final  PS  report  is  $26,000. 

We  estimate  that  the  total  cost  of 
maintaining  records  for  2  years  after 
completion  of  the  surveillance  will 
equal  $500  per  year.  The  present  value 
of  these  reporting/recordkeeping  costs 
(at  a  7  percent  discount  rate)  equals 
$28,000  per  surveillance. 

4.  Total  Private  Costs  of  Postmarket 
Surveillance 

The  annual  cost  for  the  conduct  of  PS 
is  the  sum  of  the  present  value  of  the 
costs  of  the  expected  studies.  Each  PS 
requiring  primary  data  collection  has  a 
present  vedue  cost  of  $358,000  ($6,000 
for  design,  $324,000  for  data  collection 
(including  $48,000  of  patient 
opportunity  cost),  and  $28,000  for 
reports  and  recordkeeping).  Each  PS 
requiring  secondary  data  collection  has 
a  present  value  cost  of  $163,000  ($4,000 
for  design,  $131,000  for  data  collection, 
and  $28,000  for  reports  and 
recordkeeping).  Each  PS  requiring 
literature  searches  has  a  present  value 
cost  of  $68,000  ($2,000  for  design, 
$38,000  for  data  collection,  and  $28,000 
for  reports  and  recordkeeping). 

We  expect  to  issue  30  PS  orders  each 
year.  We  expect  that  10  percent  (3  PS') 
of  these  will  require  primary  data 
collection.  The  present  value  of  the 
costs  for  these  surveillances  is  $1.1 
million.  We  expect  that  50  percent  (15 
PS')  of  the  30  PS  orders  will  use 
secondary  data  collection.  The  present 
value  of  the  costs  for  these  surveillances 
is  $2.4  milhon.  The  remaining  40 
percent  of  annual  PS  orders  (12  PS')  will 
use  literature  searches.  The  present 
value  of  the  costs  for  these  surveillances 
is  $0.8  million.  Since  we  expect  to  issue 
only  30  surveillance  orders  each  year, 
the  annual  cost  to  industry  of  this 
regulation  is  the  sum  of  the  present 
value  costs,  or  $4.3  million. 

5.  Costs  to  FDA  for  Oversight  and 
Review 

We  expect  that  120  reports  will  be 
submitted  each  year  as  a  result  of  this 
regulation  (30  initial  reports,  60  interim 


progress  reports,  and  30  final  data 
analyses).  If  each  report,  on  average, 
required  2  weeks  of  review  time,  we 
will  need  five  additional  review  full- 
time  employee  (FTE)  resources  to 
oversee  the  program.  In  addition,  we 
would  require  an  additional  2.5  FTE's  in 
support  and  management  resources.  We 
have  estimated  that  the  loaded  cost  of 
each  FTE  is  approximately  $117,300. 
Therefore,  the  annual  cost  to  FDA  of 
maintaining  PS  is  estimated  to  equal 
$0,9  million  per  year. 
6.  Total  Annual  Costs  of  Postmarket 
Surveillance' 

We  estimate  that  the  total  aimual  cost 
for  operating  and  maintaining  a  PS 
program  is  $5.2  million.  Most  of  these 
costs  ($4.3  million)  are  direct  costs  to 
manufacttu*ers  while  $0.9  million  are 
oiu  costs  of  operating  the  program. 

E.  Benefits  of  the  Regulation 

The  expected  benefit  of  the  regulation 
is  the  reduction  in  avoidable  adverse 
events  attributable  to  the  early  detection 
of  potential  problems.  Possible 
outcomes  of  PS  include  withdrawal  of 
the  device  from  the  market,  changes  in 
labeling,  changes  in  user  training, 
modification  of  the  device  design,  or 
(most  likely)  assurance  that  the  device 
does  not  pose  an  unreasonable  risk  to 
the  public  health.  These  benefits  are  not 
easily  quantified  because  they  would 
vary  by  device;  but  the  greatest  benefit 
would  be  realized  when  other  regulatory 
safeguards,  such  as  early  warning 
through  the  MDR  system  or 
preproduction  design  controls,  fail  to 
detect  and  resolve  serious  problems.  To 
illustrate  the  potential  benefits  of  PS,  we 
reviewed  our  historical  records  to 
identify  and  quantify  the  benefits  of  a 
major  adverse  event  that  could 
reasonably  have  been  mitigated  if  this 
regulation  had  been  in  place. 
1.  Chronology  of  Historical  Event 

A  particular  type  of  implanted  heart 
valve  was  approved  and  quickly 
accepted  for  patient  use  in  1979.       • 
because  of  its  ability  to  reduce  the  risk 
of  blood  clots  in  patients.  The  premarket 
decision  to  approve  the  device 
considered  clinical  data  that  included 
an  observation  of  one  failure.  The 
device  was  marketed  for  8  years  and 
implanted  a  total  of  82,000  times.  By 
1999,  there  were  462  device  failures  and 
300  resultant  fatalities. 

During  the  first  m^keting  year.  5.000 
patients  received  the  device  and  2 
devices  failed.  During  the  second  year, 
an  additional  11,000  devices  were 
implanted  and  3  devices  failed.  During 
the  third  year,  14,000  devices  were 
implanted  and  7  devices  failed.  At  this 
point  of  marketing,  a  total  of  30,000 
devices  had  been  implanted  and  12  had 
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failed.  No  failures  were  reported  in 
other  similar  devices  marketed  during 
this  period. 

We  believe  that  had  PS  been  in  effect 
at  that  time,  we  would  have  likely  made 
this  device  subject  to  a  PS  order  because 
of  the  noted  premarket  strut  failure.  In 
general,  any  failure  to  any  heart  valve 
would  be  deemed  serious  and 
potentially  catastrophic.  We  would  have 
been  concerned  about  the  occiurence  of 
a  strut  failiu^  during  premarket  testing. 
While  this  concern  would  not  have 
delayed  marketing  approval,  subsequent 
strut  failures  would  have  been  sufficient 
to  start  the  PS  mechanism,  if  it  had  been 
available.  A  likely  siuveillance  plan 
would  have  required  the  manufactiu«r 
to  determine  the  frequency  of  strut 
failures  and  identify  contributing 
causes.  Such  a  plan  would  have  likely 
detected  problems  with  the  device  by 
the  end  of  the  third  year:  potentially 
avoiding  a  total  of  52,000  implants 
(82,000  -  30,000).  Given  the  substantial 
number  of  patients  implanted  and  the 
relatively  low  failure  rate  for  the 
number  of  semi-annual  patient 
observations  after  three  years  (12  + 
102,000  =  .0001).  it  is  unlikely  that  the 
required  PS  would  have  involved  the 
collection  of  primary  data  through 
prospective  trials.  Nevertheless,  by 
analyzing  their  respective  failure  rates 
by  using  patient  registries  that  would 
include  all  implanted  devices,  the 
manufacturer  would  have  noted  all 
complications  and  failures.  Close 
attention  woiild  have  been  paid  to  all 
adverse  events  (both  expected  and 
unexpected),  with  special  attention 
being  paid  to  strut  fractures,  early  valve 
replacement,  and  deaths.  Because  all 
patients  and  all  implants  would  have 
been  entered  into  this  registry,  each 
occurrence  of  valve  fracture  would  have 
been  noted,  and  this  information  would 
have  been  used  to  determine-the  best 
course  of  action  to  protect  the  public 
health.  In  this  case,  it  is  likely  that  no 
values  would  have  been  implanted  in 
patients  after  the  third  year  of 
marketing. 

2.  PS  andRisk  Reduction 

If  PS  prevented  63  percent  "of  the 
actual  implants  (52,000/82,000),  then  it 
is  likely  that  about  63  percent  of  the 
device  failures  could  also  have  been 
avoided.  As  of  1999,  the  device  has 
failed  462  times.  Consequently,  if  the 
device  had  been  removed  from  the 
market  after  its  third  year,  about  293 
failures  would  have  been  avoided  over 
an  18-year  period  (1981  to  1999). 
Moreover,  the  65  percent  fatality  rate  for 
failures  implies  that  the  190  fatalities 
associated  with  these  293  failiues  would 
have  been  avoided. 

3.  Value  of  Avoided  Mortality 


There  are  no  precise  methodologies 
for  estimating  the  value  of  preventing 
human  fatalities.  Economists,  however, 
have  attempted  to  place  a  dollar  value 
on  the  avoidance  of  fatal  risks  based  on 
society's  implicit  willingness  to  pay  to 
avoid  such  risks.  Currently,  the 
literature  shows  that  $5  million  may 
represent  an  approximate  value  of 
society's  willingness  to  pay  to  avoid  a 
statistical  fatality.  This  value  is  reduced 
by  an  appropriate  discount  factor, 
however,  to  the  extent  that  the  averted 
fatalities  would  occiu  in  future  time 
periods. 
4.  Frequency  of  Adverse  Events 

To  develop  a  possible  scenario  of 
future  benefits  we  have  assumed  that, 
once  within  the  next  25  years,  the  rule 
would  prevent  an  event  with 
characteristics  identical  to  the  heart 
valve  incident  discussed  above.  We 
cannot  predict  the  precise  year  of  the 
expected  future  event,  but  based  on  the 
past  pattern  of  device  failiues,  if  the 
regulation  identified  a  device  with  the 
described  failure  characteristics  in  the  . 
first  year  after  completion  of  the  first 
surveillance  group  (actually  the  fourth 
year  of  implementation),  the  ciurent 
present  value  dollar  benefit  (assuming  a 
7  percent  interest  rate)  of  the  avoided 
fatalities  would  be  $405.5  million.  If  PS 
identified  a  potential  device  failure 
during  the  10"*>  project  year,  the  present 
value  of  the  dollar  benefits  for  that  event 
would  be  $270.2  million.  If  the  device 
failure  were  not  identified  imtil  the  25th 
year,  the  present  value  of  the  monetized 
benefits  would  be  $97.9  million. 
Because  we  assume  that,  in  the  absence 
of  this  rule,  the  device  failure  would 
occm  only  once  diuing  the  next  25 
years,  the  likelihood  of  an  initial  failure 
in  any  one  futxwe  year  is  only  .04.  Thus, 
we  estimate  the  overall  expected  present 
value  of  avoiding  such  a  future  device 
failure  at  $192.0  million. 

However,  PS  is  not  expected  to  be 
infallible.  We  have  estimated  that 
typical  PS  design  will  provide  a  95 
percent  confidence  that  infrequent 
adverse  events  will  be  identified. 
Therefore,  we  would  expect  to  identify 
potential  device  failures  such  as 
described  95  percent  of  the  time.  To 
account  for  this,  the  present  value  of 
avoiding  future  device  failures 
attributable  to  this  regulation  is 
expected  to  equal  95  percent  of  the  total 
amount,  or  $182.4  million. 
5.  Annual  Benefits  of  the  Regulation 

In  the  illustrative  case  described 
above,  we  have  amortized  society's 
willingness  to  pay  to  avoid  these 
fetalities  over  the  evaluation  period. 
This  is  because  the  costs  of  PS  are  on- 
going and  would  be  expended  each  year 
whedier  a  device  failure  occiured  or 


not.  The  current  net  value  of  avoiding 
these  fatalities  ($182.4  million),  when 
amortized  over  25  years,  using  a  7 
percent  discount  rate,  will  result  in 
average  annualized  benefits  of  $15.7 
million. 

Of  course,  we  believe  the  regulations 
will  result  in  other  benefits,  such  as 
reductions  in  psychological  stress  and 
worry  associated  with  device  failures 
and  die  avoidance  of  morbidities  or 
medical  procedures  required  by  non- 
fatal results  of  device  failure.  These 
benefits  may  be  somewhat  offset  by  the 
loss  of  the  original  therapeutic  benefit 
provided  by  the  device  for  patients  who 
do  not  experience  an  adverse  event. 

F.  Annual  Costs  and  Benefits  of  the 
Regulation 

We  have  estimated  the  annual  costs  of 
PS  to  equal  $5.2  million.  We  estimated 
benefits  based  on  the  avoidance  over  the 
next  25  years  of  just  one  serious  event 
to  equal  $15.7  million  per  year. 

G.  Small  Business  Analysis/Regulatory 
Flexibility  Analysis 

We  believe  that  it  is  possible  that  the 
regulation  will  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
and  have  conducted  a  regulatory 
flexibility  analysis.  This  analysis  is 
intended  to  assess  the  impact  of  the  rule 
on  small  entities  and  to  alert  any 
potentially  impacted  entities  of  the 
expected  impact.  We  requested  that 
such  entities  review  the  rule  and  submit 
comments  to  us,  and  we  have  responded 
to  these  comments  in  section  II.G  of  this 
docimient. 
1.  Description  of  Impact 

The  objective  of  the  regulation  is  to 
reduce  the  number  of  adverse  events 
associated  with  failure  of  medical 
devices  by  implementing  section  522  of 
the  act,  as  amended  by  FDAMA,  to 
require  PS  of  specific  devices.  This 
surveillance  will  be  designed  to 
identify,  as  early  as  possible,  potentially 
dangerous  but  rare  events  that  could 
endanger  public  health.  Ova  statutory 
authority  for  the  rulemaking  is 
discussed  earlier  in  this  preamble. 

This  regulation  affects  manufacturers 
of:  (1)  Devices  for  which  failure  would 
be  reasonably  likely  to  have  severe 
health  consequences:  (2)  devices  to  be 
implanted  in  a  human  body  for  more 
than  1  year:  and  (3)  devices  that  are  life 
sustaining  or  supporting  and  are  used 
outside  a  device  user  facility  regardless 
of  size,  because  PS  will  likely  be 
required  for  some  of  their  currently 
marketed  and  new  devices.  There  are 
four  industries^  affected  by  the 


^The  categories  that  we  use  in  the  Small  Business 
and  Regulatory  Flexibility  analyses  are  those  used 


Federal  Register/Vol.  67,  No.  109/Thursday.  June  6.  2002 /Rules  and  Regulations  38885 


Regulations:  Surgical  and  Medical 
Instrument  Manufacturing  (NAIC 
339112),  Dental  Equipment  and 
Supplies  Manufacturing  (NAIC  339114), 
Ophthalmic  Goods  Manufacturing 
(NAIC  339115),  and  Surgical  Appliances 
and  Supplies  Manufactiuing  (NAIC 
339113).  Manufacturers  in  these 
industries  are  highly  specialized,  with 
between  93  and  98  percent  of 
establishment  sales  within  the  affected 
industries.  In  addition,  between  93  and 
98  percent  of  medical,  dental,  and 
ophthalmic  products  are  supplied  by 
establishments  within  these  industries. 

For  each  of  these  four  industries,  the 
Small  Business  Administration 
classifies  as  small  any  entity  with  500 
or  fewer  employees.  Under  this 
definition,  95  percent  of  the 
manufacturers  within  these  industry 
groups  are  small  businesses,  and 
account  for  approximately  65  percent  of 
the  value  of  the  shipments  for  the 
affected  industries.  Over  68  percent  of 
the  establishments  in  these  four 
industries  have  20  or  fewer  employees 
and  the  companies  have  an  average  of 
1.08  establishments  per  company.  The 
average  company  in  these  industries  has 
about  $7.5  million  in  annual  revenues 
and  about  60  employees.  Consequently, 
there  is  a  high  likelihood  that 
manufacturers  of  some  of  the  devices 
that  would  be  subject  to  this  regulation 
will  be  small  entities. 

Based  on  the  cost  assumptions 
described  above,  any  company 
conducting  PS  with  primary  data 
collection  would  expend  4.3  percent  of 
annual  revenues.  Secondary  data 
collection  would  cost  an  average 
company  2.2  percent  of  annual 
revenues.  (Literature  searches  are  not 
expected  to  impose  significant  costs.) 
Since  60  percent  of  the  expected  PS 
orders  would  require  significant  ouUays, 
we  believe  that  a  substantial  number  of 
small  entities  would  be  significantly 
affected. 

Any  PS  effort  would  require 
professional  resources.  Primary  data 
collection  would  require  clinical 
researchers,  data  analysts,  and  legal 
staff.  Other  PS  would  require  dati 
analysts  and  support.  Manufactiu^rs  of 
devices  likely  to  be  subject  to  PS  orders 
would  be  familiar  with  data  analysis 
apd  the  clinical  community  because  of 
their  pre-  and  postmarket  experience. 
They  would  therefore  have  access  to  the 


by  the  Census  Bureau.  Since  the  publication  of  the 
proposed  rule,  the  Census  Bureau  has  modified 
their  categorization  and  coding  scheme.  These 
changes  did  not  affect  the  types  of  manufacturers 
that  we  anticipate  may  be  subject  to  PS.  nor  did 
they  affect  our  conclusion  that  the  majority  of 
medical  device  manufacturers  would  be  considered 
small  entities. 


professional  skills  needed  to  conduct 

PS. 

2.  Analysis  of  Alternatives 

We  examined  and  rejected  the 
following  alternatives  to  the  rule:  (1)  No 
action;  (2)  reliance  on  premarket 
approval  application  (PMA)  annual 
reports:  (3)  increased  use  of  PMA 
postapproval  studies:  (4)  reliance  on 
MDR  reports:  (5)  increased  educational 
effort  to  improve  all  reporting 
mechanisms:  and  (6)  exempting  small 
manufacturers  from  PS  requirements. 
We  have  rejected  these  alternatives  at 
this  time  for  the  following  reasons: 
Alternative  1 

Other  sources  of  postmarket  data  or 
information  exist,  including  PMA 
annual  reports  and  other  mechanisms. 
However,  these  sources  are  not  always 
adequate  to  address  specific  postmarket 
issues  that  arise  for  specific  devices. 
The  regulation  is  intended  to  identify 
sources  of  information  available  to  the 
agency  and  determine  their  ability  to 
address  the  postmarket  issue  prior  to 
issuing  a  PS  order.  We  would  be  able  to 
meet  with  the  affected  industry  sector  to 
determine  what  information  is  currently 
available  and  whether  that  information 
may  be  modified  to  answer  specific 
public  health  questions.  Reliance  on  the 
current  sources  of  postmarket  data 
would  not  efficiently  meet  the  objective 
of  reducing  avoidable  adverse  events. 
Alternative  2  • 

We  considered  increasing  the 
requirements  for  data  submission  in 
PMA  annual  reports.  This  alternative 
was  rejected  because  not  all  devices  that 
meet  the  PS  criteria  are  subject  to  PMA 
annual  reports,  and  annual  reports 
would  not  be  specific  enough  to  address 
issues  for  each  type  of  device.  In 
addition,  the  costs  of  requiring  detailed 
data  subipissions  for  all  affected  devices 
would  be  extremely  high.  We  rejected 
this  alternative. 
Alternative  3 

If  we  increased  postapproval  studies, 
the  expected  compliance  costs  would  be 
much  greater,  since  postapproval 
studies  generally  consist  of  primary  data 
collection.  If  a  postmarket  issue  is 
identifiable  at  the  time  of  approval, 
postapproval  studies  could  be  designed 
to  collect  meaningful  data.  However,  if 
an  issue  would  arise  after  FDA 
approval,  this  mechanism  would  not  be 
helpful  in  meeting  the  objectives  of  the 
regulation.  In  addition,  since  all  class  11 
devices  are  marketed  through  premarket 
notification  procedures,  postapproval 
studies  are  not  an  option  for  those 
devices.  We  rejected  this  alternative. 
Alternative  4 

We  rejected  the  alternative  of  relying 
on  an  eiihanced  MDR  system.  While 
MDRs  are  extremely  important  in 


assessing  public  health,  it  is  a  passive 
system  of  data  collection  in  that  it  relies 
on  reports  from  concerned  professionals 
who  become  aware  of  device  problems 
to  manufacturers  or  their 
representatives.  While  manufacturers 
must  report  these  adverse  events,  they 
are  not  required  to  actively  go  out  and 
look  for  problems  with  their  devices 
under  the  MDR  provisions.  Often  MDR 
reports  are  not  specific  enough  to 
address  discrete  issues.  We  believe  that 
the  pubUc  health  objectives  are  clearly 
met  by  requiring  more  active  data 
collection  and  analysis  by  the 
responsible  manufacturers  of  devices. 
Alternative  5 

FDA  did  not  select  the  alternative  of 
increased  education  in  lieu  of  PS 
because  any  educational  effort  would 
require  that  FDA  have  sufficient 
information.  Surveillance  would  be 
ordered  to  collect  information  that 
might  lead  to  educational  efforts  to 
correct  any  noted  problem.  Thus,  FDA 
did  not  believe  that  education  alone 
would  reduce  adverse  events. 
Alternative  6 

We  rejected  the  alternative  of 
exempting  small  device  manufacturers 
from  the  requirements.  We  recognize 
that  an  order  to  conduct  siuveillance 
would  likely  cause  a  significant  impact 
on  a  small  entity.  However,  unless  and 
imtil  a  PS  order  affecting  a  device  that 
it  manufactures  is  issued,  this  regulation 
creates  no  impact  on  a  manufacturer 
regardless  of  size.  Section  522  of  the  act. 
which  this  regulation  implements,  is 
intended  to  protect  the  health  by 
authorizing  PS  orders  to  be  issued  for 
devices  meeting  statutory  criteria  when 
there  is  a  question  indicating  a  potential 
public  health  risk,  regardless  of  who 
manufactiu«s  the  device.  Because 
devices  manufactured  by  small  entities 
could  pose  a  public  health  risk  meeting 
the  statutory  criteria  for  imposing  PS  as 
easily  as  could  devices  manufactured  by 
large  entities,  and  because  FDA  cannot 
predict  who  will  manufacture  devices 
meriting  PS  in  the  futiu«,  exempting  all 
small  manufactiu^rs  from  this  rule  is 
not  consistent  with  the  objectives  of  the 
underlying  statute.  This  is  particularly 
clear  because,  as  stated  earlier,  95 
percent  of  the  manufacturers  in  the 
affected  industries  are  considered  small 
business  entities,  and  these  small 
entities  account  for  approximately  65 
percent  of  the  aggregate  value  of 
shipments  in  their  industries. 
Consequently,  exempting  small  entities 
from  the  rule  could  reduce  the 
effectiveness  of  the  rule  by  65  percent 
or  more. 

3.  Ensuring  Small  Entity  Participation  in 
Rulemaking 
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We  believe  it  is  possible  that  this 
rulemaking  could  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  impact  would  include  the 
costs  of  conducting  PS  for  specific 
devices.  The  proposed  regulation  was 
available  on  oiu  Web  site 
(www.fda.gov),  and  we  annoimced  the 
availability  of  the  proposed  regulation, 
requesting  comments,  at  several 
meetings  at  which  members  of  the 
affected  industries  were  present.  We 
solicited  comments  from  affected 
entities  to  ensure  this  impact  was 
analyzed.  We  received  one  comment 
questioning  the  identification  of  the 
affected  entities  impacted  by  the  rule 
(comment  25  of  this  document).  As 
noted  in  response  to  that  comment, 
these  categories  were  used  to  estimate 
the  proportion  of  medical  device 
manufacturers  that  would  be  designated 
"small  businesses."  Although  the 
percentages  varied  slightly,  the  business 
size  for  sdl  of  the  categories  cited  was 
overwhelmingly  "small."  Therefore,  the 
economic  analysis  assiuned  that  the 
majority  of  manufacturers  affected  by 
this  regulation  would  be  considered 
"small  businesses." 

H.  Conclusions 

We  have  examined  the  impacts  of  the 
regulation  implementing  PS  for  specific 
medical  devices.  Based  on  these 
estimates,  the  average  annual  quantified 
benefits  ($15.7)  million  exceed  the 
average  annualized  costs  of  conducting 
surveillance  ($5.2  million).  In  addition, 
we  expect  that  between  3  and  4 
statistical  fatalities  will  be  avoided  each 
year  because  of  this  regulation. 

We  have  examined  the  impacts  of  the 
regulation  and  have  concluded  that  it  is 
likely  that  a  substantial  number  of  small 
entities  will  be  significantly  impacted. 

IV.  How  Does  This  Regulation  Comply 
With  the  Paperwork  Reduction  Act  of 
1995? 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  PRA  of 
1995  (44  U.S.C.  chapter  3501-3520). 
The  title,  description,  and  respondent 
description  of  the  information  collection 
requirements  are  shown  below  with  an 
estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 


estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Postmarket  Surveillance 
Recordkeeping  and  Reporting 
Requirements  for  Manufacturers  of  Class 
II  and  Class  III  Devices^ 
Description:  This  final  nde  implements 
the  PS  provisions  of  section  522(a)  of 
the  act,  as  added  to  the  act  by  SMDA 
and  amended  by  the  FDAMA  (Public 
Law  105-115).  The  reporting  and 
recordkeeping  provisions  of  the  rule 
implement  the  collection  of  useful  data 
or  other  information  necessary  to 
protect  the  public  health  and  to  provide 
safety  and  effectiveness  information 
about  the  device.  The  final  rule  applies 
to  manufacturers  of  class  II  and  class  QI 
devices  who  have  received  an  order  to 
conduct  PS  of  a  particular  device.  These 
device  manufacturers  must  develop  and 
submit  for  FDA  approval  a  plan  for  PS 
designed  to  answer  the  question(s) 
posed  in  FDA's  order.  As  they  conduct 
this  sitfveillance,  manufactiuers  must 
maintain  records  of  tbe  surveillance  and 
submit  interim  and  final  reports  to  FDA. 
Description  of  Respondents: 
Manufacturers  of  class  II  or  class  III 
devices  that  have  received  an  order  to 
conduct  PS  from  FDA. 

FDA  received  several  comments  on 
the  collection  of  information  described 
in  the  proposed  rule.  Two  conunents 
noted  that  the  collection  of  information 
is  uimecessary  for  devices  manufactiu«d 
for  export  only  and  for  minor  changes 
to  an  approved  PS  plan.  We  agree,  and 
have  modified  the  regulation 
accordingly,  as  noted  under 
"Postmarket  Siuveillance  Plan"  (devices 
for  export  only)  and  "FDA  Review  and 
Action"  (changes  to  approved  PS  plan). 

Two  comments  contained  suggestions 
to  enhance  the  quality,  utility,  and 
clarity  of  information  collected  under 
the  PS  rule.  The  first  suggestion,  that  we 
be  required  to  meet  with  the  affected 
manufacturer(s)  prior  to  issuing  a  PS 
order,  is  discussed  in  section  II.C  of  this 
dociunent,  "Notification."  The  second 
suggestion,  that  we  provide  more 


^FDA  has  changed  the  title  from  the  PRA  section 
of  the  proposed  rule  to  more  accurately  describe  the 
nature  of  the  information  collection  provisions  of 
the  rule. 


guidance  as  to  what  we  expect  in  a  PS 
plan  and  the  criteria  that  will  be  used 
in  evaluating  the  plan,  has  been 
addressed  in  section  lI.E  of  this 
dociunent,  "FDA  Review  and  Action." 

The  FDA  has  had  limited  experience 
with  PS  under  SMDA,  and  FDAMA 
significantly  modified  the  provisions  of 
section  522  of  the  act.  Based  on  current 
staffing  and  resources,  we  anticipate 
that  we  will  issue  PS  orders  for  six 
generic  devices  each  year,  each 
manufactiired  by  an  average  of  five 
manufacturers.  Therefore,  3  years  after 
implementation,  we  would  expect  that 
the  recordkeeping  requirements  would  . 
apply  to  a  maximum  of  90 
manufactiuers  (30  added  each  year)  and 
270  investigators  (3  per  siuveillance 
plan).  After  3  years,  we  would  expect 
these  nimibers  to  remain  level  as  the 
surveillance  plans  conducted  imder  the 
earliest  orders  reach  completion  and 
new  orders  are  issued.  Each 
manufactiuer  will  be  required  to  submit 
a  PS  plan  (§§  822.9  and  822.10)  and 
interim  and  final  reports  on  the  progress 
of  the  siu^^eillance  (§  822.38).  We 
anticipate  that  a  small  number  of 
respondents  will  propose  changes  to 
their  PS  plans  (§  822.21),  request  a 
waiver  of  a  specific  requirement  of  this 
regulation  (§  822.29),  or  request 
exemption  from  the  requirement  to 
conduct  PS  of  their  device  (§  822.30). 
Our  experience  has  shown  that  a  few 
respondents  will  go  out  of  business 
(§822.27)  or  cease  marketing  the  device 
subject  to  PS  (§  822.28)  each  year.  In 
addition,  manufacturers  must  certify 
transfer  of  records  when  a  sponsor  or 
investigator  changes  (§  822.34).  We 
anticipate  that  this  will  apply  to  a  small 
number  of  respondents.  We  expect  that 
at  least  some  of  the  manufacturers  will 
be  able  to  satisfy  the  PS  requirement 
using  information  or  data  they  aheady 
have.  For  piuposes  of  calculating 
burden,  however,  we  have  assiuned  that 
each  PS  order  can  only  be  satisfied  by 
a  3-year  clinically-based  surveillance 
plan,  using  three  investigators.  These 
estimates  are  based  on  our  knowledge 
and  experience  with  limited 
implementation  of  section  522  under 
SMDA. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 
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Table  1.— Estimated  Anni/al  Reporting  Burden^ 


21  CFR  Section 


822.9  and  822.10 

822.21 

822.27 

822.28 

822.29 

822.30 

822.34 

822.38 

Total 


No.  of  Respondents 


30 
4 
1 
3 
5 
1 
5 

90 


Annual  Frequency 
per  Response 


1 

t 
1 
1 
1 
1 
1 
2 


Total  Annual 
Responses 


30 
4 
1 
3 
S 
1 
5 
180 


Hours  per  Response 


120 

40 

8 

40 

40 

120 
20 
80 


^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


Total  Hours 


3.600 
160 
8 
120 
200 
120 
100 
14,400 


18.708 


21  CFR  Section 


822.31 
822.32 

Total 


No.  of 
Recordkeepers 


90 
270 


Annual  Frequency  of 
Recordkeeping 


Total  Annual 
Records 


90 
270 


Hours  per 
Record 


20 
10 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonmation 


Total  Hours 


1,800 
2,700 


4,500 


As  explained  in  section  II.B,  General 
!|omments,  under  comment  16  of  this 
Dreamble,  the  final  version  of  §  822.21 
differs  from  the  proposed  version  of  the 
riile.  These  chamges  do  not  materially 
alter  the  average  burden  of  that  rule  and 
thus  do  not  substantially  modify  the 
tX)llection  of  information  from  the 
proposed  version  of  that  section  (5  CFR 
1320.5(g)  and  1320.11(h)(2)). 
Requirements  for  manufacturers 
proposing  major  changes  to  approved 
plans  remain  substantially  unchanged 
from  those  posed  under  the  proposed 
rule,  requiring  an  estimated  40  hours 
per  response,  but  FDA  has  revised  the 
burden  chart  to  reflect  the  prediction 
that  four  manufacturers  will  annually 
propose  such  major  changes,  rather  than 
the  seven  respondents  predicted  under 
the  proposed  rule.  Under  the  final  rule, 
manufacturers  making  minor  changes 
must  report  their  changes  in  the  interim 
report  required  under  §  822.38,  and  the 
burden  of  this  requirement  is  reported 
and  approved  under  that  section. 

Section  822.26  does  not  constitute 
information  collection  subject  to  review 
under  the  PRA  because  "it  entails  no 
burden  other  than  that  necessary  to 
identify  the  respondent,  the  date,  the 
respondent's  address,  and  the  nature  of 
the  instrument."  (21  CFR  1320.3(h)(1).) 

Individuals  and  organizations  may 
submit  comments  on  these  burden 
estimates  or  on  any  other  aspect  of  these 
information  collection  provisions, 
including  suggestions  for  reducing  the 
burden,  and  should  direct  them  to  the 
Office  of  Surveillance  and  Biometrics 


(HFZ-510),  Attn:  David  L.  Daly,  1350 
Piccard  Dr.,  Rockville,  MD  20850. 

The  information  collection 
requirements  in  this  final  rule  have  been 
approved  under  OMB  control  number 
0910-0449.  This  approval  expires 
November  30,  2003.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  21  CFR  Part  822 

Postmarket  surveillance,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  822  is 
added  to  read  as  follows: 

PART  822— POSTMARKET 
SURVEILLANCE 

Subpart  A — General  Provisions 

Sec. 

822.1  What  does  this  part  cover? 

822.2  What  is  the  purpose  of  this  part? 

822.3  How  do  you  define  the  terms  used 
in  this  part? 

822.4  Does  this  part  apply  to  me? 

Subpart  B — Notification 

822.5  How  will  I  know  if  I  must  conduct 
postmarket  surveillance? 

822.6  When  will  you  notify  me  that  I  am 
required  to  conduct  postmarket 
surveillance? 

822.7  What  should  I  do  if  I  do  not  agree 
that  postmarket  surveillance  is 
appropriate? 


Subpart  C — ^Postmarket  Surveillance 
Plan 

822.8  When,  where,  and  how  must  I 
submit  my  postmarket  surveillance 
plan? 

822.9  What  must  I  include  in  my 
submission? 

822.10  What  must  I  include  in  my 
surveillance  plan? 

822.11  What  should  I  consider  when 
designing  my  plan  to  conduct 
postmarket  surveillance? 

822.12  Do  you  have  any  information 
that  will  help  me  prepare  my 
submission  or  design  my  postmarket 
surveillance  plan? 

822.13  [Reserved] 

822.14  May  I  reference  information 
previously  submitted  instead  of 
submitting  it  again? 

822.15  How  long  must  I  conduct 
postmarket  surveillance  of  my  device? 

Subpart  D — FDA  Review  and  Action 

822.16  What  will  you  consider  in  the 
review  of  my  submission? 

822.17  How  long  will  your  review  of  my 
submission  take? 

822.18  How  will  I  be  notified  of  your 
decision? 

822.19  What  kinds  of  decisions  may  you 
make? 

822.20  What  are  the  consequences  if  I 
fail  to  submit  a  postmarket 
surveillance  plan,  my  plan  is 
disapproved  and  I  fail  to  submit  a 
new  plan,  or  I  fail  to  conduct 
surveillance  in  accordance  with  my 
approved  plan? 

822.21  What  must  I  do  if  I  want  to  make 
changes  to  my  postmarket 
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surveillance  plan  after  you  have 
approved  it? 

822.22  What  recourse  do  I  have  if  I  do 
not  agree  with  your  decision? 

822.23  Is  the  information  in  my 
submission  considered  confidential? 

Subpart  E — Responsibilities  of 
Manufacturers 

822.24  What  are  my  responsibilities 
once  I  am  notified  that  I  am  required 
to  conduct  postmarket  surveillance? 

822.25  What  are  my  responsibilities 
after  my  postmarket  surveillance  plan 
has  been  approved? 

822.26  If  my  company  changes 
ownership,  what  must  I  do? 

822.27  If  I  go  out  of  business,  what  must 
I  do? 

822.28  If  I  stop  marketing  the  device 
subject  to  postmarket  surveillance, 
what  must  I  do? 

Subpart  F — Waivers  and  Exemptions 

822.29  May  I  request  a  waiver  of  a 
specific  requirement  of  this  part? 

822.30  May  I  request  exemption  from 
the  requirement  to  conduct 
postmarket  surveillance? 

Subpart  G — Records  and  Reports 

822.31  What  records  am  I  required  to 
keep? 

822.32  What  records  are  the 
investigators  in  my  surveillance  plan 
required  to  keep? 

822.33  How  long  must  we  keep  the 
records? 

822.34  What  must  I  do  with  the  records 
if  the  sponsor  of  the  plan  or  an 
investigator  in  the  plan  changes? 

822.35  Can  you  inspect  my 
manufacturing  site  or  other  sites 
involved  in  my  postmarket 
surveillance  plan? 

822.36  Can  you  inspect  and  copy  the 
records  related  to  my  postmarket 
surveillance  plan? 

822.37  Under  what  circumstances 
would  you  inspect  records  identifying 
subjects? 

822.38  What  reports  must  I  submit  to 
you? 

Authority:  21  U.S.C.  331,  352.  360i,  3601. 
371,  374. 

Subpart  A — General  Provisions 

f  822.1    What  does  ttiis  part  cover? 

This  part  implements  section  522  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  by  providing  procediues 
and  requirements  for  postmarket 
siuveillance  of  class  U  and  class  in 
devices  that  meet  any  of  the  following 
criteria: 

(a)  Failure  of  the  device  would  be 
reasonably  likely  to  have  serious 
adverse  health  consequences; 


(b)  The  device  is  intended  to  be 
implanted  in  the  human  body  for  more 
than  lyear;  or 

(c)  The  device  is  intended  to  be  used 
outside  a  user  facility  to  support  or 
sustain  life.  If  you  fail  to  comply  with 
requirements  that  we  order  under 
section  522  of  the  act  and  this  part,  your 
device  is  considered  misbranded  under 
section  502(t)(3)  of  the  act  and  you  are 
in  violation  of  section  301(q){l)(C)  of  the 
act. 

§  822.2    Wliat  is  tlie  purpose  of  ttiis  part? 

The  piupose  of  this  part  is  to 
implement  our  postmarket  surveillance 
audiority  to  maximize  the  likelihood 
that  postmarket  surveillance  plans  will 
result  in  the  collection  of  useful  data. 
These  data  can  reveal  unforeseen 
adverse  events,  the  actual  rate  of 
anticipated  adverse  events,  or  other 
information  necessary  to  protect  the 
public  health. 

§  822.3    How  do  you  define  ttte  terms  used 
in  this  part? 

Some  of  the  terms  we  use  in  this  part 
are  specific  to  postmarket  siuveillance 
and  reflect  the  language  used  in  the 
statute  (law).  Other  terms  are  more 
general  and  reflect  our  interpretation  of 
the  law.  This  section  of  the  part  defines 
the  following  terms: 

(a)  Act  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  21  U.S.C.  301  et  seq., 
as  amended. 

(b)  Designated  person  means  the 
individual  who  conducts  or  supervises 
the  conduct  of  yoiu-  postmarket 
siuveiUance.  If  your  postmarket 
surveillance  plan  includes  a  team  of 
investigators,  as  defined  below,  the 
designated  person  is  the  responsible 
leader  of  that  team. 

(c)  Device  failure  means  a  device  does 
not  perform  or  function  as  intended, 
and  includes  any  deviation  from  the 
device's  performance  specifications  or 
intended  use. 

(d)  General  plan  guidance  means 
agency  guidance  that  provides 
information  about  the  requirement  to 
conduct  postmarket  surveillance,  the 
submission  of  a  plan  to  us  for  approval, 
the  content  of  the  submission,  and  the 
conduct  and  reporting  requirements  of 
the  siuveillance. 

(e)  Investigator  means  an  individual 
who  collects  data  or  information  in 
support  of  a  postmarket  surveillance 
plan. 

(f)  Life-supporting  or  life-sustaining 
device  used  outside  a  device  user 
facility  means  that  a  device  is  essential 
to,  or  yields  information  essential  to,  the 
restoration  or  continuation  of  a  bodily 
function  important  to  the  continuation 
of  human  life  and  is  used  outside  a 


hospital,  nursing  home,  ambulatory 
surgical  facility,  or  diagnostic  or 
outpatient  treatment  facility.  A 
physician's  office  is  not  a  device  user 
facility. 

(g)  Ma/I u/acturer  means  any  person, 
including  any  importer,  repacker,  and/ 
or  relabeler,  who  manufactures, 
prepares,  propagates,  compounds, 
assembles,  processes  a  device,  or 
engages  in  aAy  of  the  activities 
described  in  §  807.3(d)  of  this  chapter. 

(h)  Postmarket  surveillance  means  the 
active,  systematic,  scientifically  valid 
collection,  analysis,  and  interpretation 
of  data  or  other  information  about  a 
marketed  device. 

(i)  Prospective  surveillance  means  that 
the  subjects  are  identified  at  the 
begiiming  of  the  surveillance  and  data 
or  other  information  will  be  collected 
from  that  time  forward  (as  opposed  to. 
retrospective  surveillance). 

(j)  Serious  adverse  health 
consequences  means  any  significant 
adverse  experience  related  to  a  device, 
including  device-related  events  that  are 
life-threatening  or  that  involve 
permanent  or  long-term  injiuies  or 
illnesses. 

(k)  Specific  guidance  means  guidance 
that  provides  information  regarding 
postmarket  surveillance  for  specific 
types  or  categories  of  devices  or  specific 
postmarket  surveillance  issues.  This 
type  of  guidance  may  be  used  to 
supplement  general  guidance  and  may 
address  such  topics  as  the  type  of 
surveillance  approach  that  is 
appropriate  for  the  device  and  the 
postmarket  siuveillance  question, 
sample  size,  or  specific  reporting 
requirements. 

(1)  Surveillance  question  means  the 
issue  or  issues  to  be  addressed  by  the 
postmarket  siuveillance. 

(m)  Unforeseen  adverse  event  means 
any  serious  adverse  health  consequence 
that  either  is  not  addressed  in  the 
labeling  of  the  device  or  occius  at  a  rate 
higher  than  jinticipated. 

§  822.4    Does  this  part  apply  to  me? 

If  we  have  ordered  you  to  conduct 
postmarket  surveillance  of  a  medical 
device  under  section  522  of  the  act,  this 
part  applies  to  you.  We  have  the 
authority  to  order  postmarket 
surveillance  of  any  class  II  or  class  III 
medical  device,  including  a  device 
reviewed  under  the  licensing  provisions 
of  section  351  of  the  Public  Health 
Service  Act,  that  meets  any  of  the 
following  criteria: 

(a)  Failure  of  the  device  would  be 
reasonably  likely  to  have  serious 
adverse  health  consequences; 
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(b)  The  device  is  intended  to  be 
implanted  in  the  human  body  for  more 

"  an  1  year;  or 

(c)  The  device  is  intended  to  be  used 
to  support  or  sustain  life  and  to  be  used 
outside  a  user  facility. 

Subpart  B — Notification 

§  822.5    How  wiil  i  l(now  if  I  must  conduct 
postmarlcet  surveiilance? 

We  will  send  you  a  letter  (the 
postmarket  surveillance  order)  notifying 
you  o^the  requirement  to  conduct 
postmarket  surveillance.  Before  we  send 
the  order,  or  as  part  of  the  order,  we 
may  require  that  you  submit 
information  about  your  device  that  will 
aUow  us  better  to  define  the  scope  of  a 
siureillance  order.  We  will  specify  the 
device(s)  subject  to  the  surveillance 
order  and  the  reason  that  we  are 
requiring  postmarket  surveillance  of  the 
device  under  section  522  of  the  act.  We 
will  also  provide  you  with  any  general 
or  specific  guidance  that  is  available  to 
help  you  develop  yoiu'  plan  for 
conducting  postmarket  siuveillance. 

§  822.6    When  will  you  notify  me  that  I  am 
required  to  conduct  postmarlcet 
surveillance? 

We  will  notify  you  as  soon  as  we  have 
determined  that  postmarket  surveillance 
of  your  device  is  necessary,  based  on  the 
identification  of  a  surveillance  question. 
This  may  occiu  during  the  review  of  a 
marketing  application  for  your  device, 
as  your  device  goes  to  market,  or  after 
your  device  has  been  marketed  for  a 
period  of  time. 

§822.7    What  should  I  do  if  I  do  not  agree 
that  postmarket  surveillance  is 
appropriate? 

(a)  If  you  do  not  agree  with  our 
decision  to  order  postmarket 
surveillance  for  a  particular  device,  you 
may  request  review  of  our  decision  by: 

(1)  Requesting  a  meeting  with  the 
Director,  Office  of  Surveillance  and 
Biometrics,  who  generally  issues  the 
order  for  postmarket  surveillance; 

(2)  Seeking  internal  review  of  the 
order  under  §  10.75  of  this  chapter; 

(3)  Requesting  an  informal  hearing 
under  part  16  of  this  chapter;  or 

(4)  Requesting  review  by  the  Medical 
Devices  Dispute  Resolution  Panel  of  the 
Medical  Devices  Advisory  Committee. 

(b)  You  may  obtain  guidance 
documents  that  discuss  these 
mechanisms  from  the  Center  for  Devices 
and  Radiological  Health's  (CDRH's)  Web 
site  (www.fda.gov/cdrh/ 
resolvingdisputes),  and  from  the  CDRH 
Facts-on-Demand  system  (800-899- 
0381  or  301-827-0111). 


Subpart  C — ^Postmarket  Surveillance 
Plan 

§822.8    When,  where,  and  how  must  I 
submit  my  postmarket  surveillance  plan? 

You  must  submit  your  plan  to 
conduct  postmarket  surveillance  within 
30  days  of  the  date  you  receive  the 
ppstmarket  surveillance  order.  For 
devices  regulated  by  the  Center  for 
Devices  and  Radiological  Health,  you 
should  send  three  copies  of  your 
submission  to  the  Center  for  Devices 
and  Radiological  Health,  Postmarket 
Surveillance  Document  Center  (HFZ- 
510),  1350  Piccard  Dr.,  Rockville,  MD, 
20850.  For  devices  regulated  by  the 
Center  for  Biologies  Evaluation  and 
Research,  send  three  copies  of  your 
submission  to  the  Center  for  Biologies 
Evaluation  and  Research,  Document 
Control  Center,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448. 
When  we  receive  your  original 
submission,  we  will  send  you  an 
acknowledgment  letter  identifying  the 
unique  document  number  assigned  to 
your  submission.  You  must  use  this 
number  in  any  correspondence  related 
to  this  submission. 

§  822.9    What  must  I  include  in  my 
submission? 

Your  submission  must  include  the 
following: 

(a)  Organizational/administrative 
information: 

(1)  Your  name  and  address; 

(2)  Generic  and  trade  names  of  yoiu 
device; 

(3)  Name  and  address  of  the  contact 
person  for  the  submission; 

(4)  Premarket  application/submission 
numbers  for  your  device; 

(5)  Table  of  contents  identifying  the 
page  numbers  for  each  section  of  the 
submission; 

(6)  Description  of  the  device  (this  may 
be  incorporated  by  reference  to  the 
appropriate  premarket  application/ 
submission); 

(7)  Product  codes  and  a  list  of  all 
relevant  model  numbers;  and 

(8)  Indications  for  use  and  claims  for 
the  device; 

(b)  Postmarket  surveillance  plan; 

(c)  Designated  person  information; 

(1)  Name,  address,  and  telephone 
number;  and 

(2)  Experience  and  qualifications. 

§  822.10    What  must  i  include  in  my 
surveillance  plan? 

Your  surveillance  plan  must  include 
a  discussion  of: 

(a)  The  plan  objective(s)  addressing 
the  surveillance  question(s)  identified  in 
our  order; 

(b)  The  subject  of  the  study,  e.g., 
patients,  the  device,  animals; 


(c)  The  variables  and  endpoints  that* 
will  be  used  to  answer  the  surveillance 
question,  e.g.,  clinical  parameters  or 
outcomes; 

(d)  The  surveillance  approach  or 
methodology  to  be  used; 

(e)  Sample  size  and  units  of 
observation; 

(f)  The  investigator  agreement,  if 
applicable; 

(g)  Sources  of  data,  e.g.,  hospital 
records; 

(h)  The  data  collection  plan  and 
forms; 

(i)  The  consent  document,  if 
applicable; 

(])  Institutional  Review  Board 
information,  if  applicable; 

(k)  The  patient  tollowup  plan,  if 
applicable; 

il)  The  procedures  for  monitoring 
conduct  and  progress  of  the 
surveillance; 

(m)  An  estimate  of  the  duration  of 
siuveillance; 

(n)  All  data  analyses  and  statistical 
tests  planned; 

(o)  The  content  and  timing  of  reports. 

§  822.1 1    What  should  I  consider  when 
designing  my  plan  to  conduct  postmarket 
surveillance? 

You  must  design  your  surveillance  to 
address  the  postmarket  surveillance 
question  identified  in  the  order  you 
received.  You  should  consider  what,  if 
any,  patient  protection  measiu-es  should 
be  incorporated  into  your  plan.  You 
should  also  consider  the  function, 
operating  characteristics,  and  intended 
use  of  your  device  when  designing  a 
surveillance  approach. 

§  822.1 2    Do  you  have  any  information  tfiat 
will  help  me  prepare  my  Submission  or 
design  my  postmarket  surveillance  plan? 

Guidance  documents  that  discuss  our 
current  thinking  on  preparing  a 
postmarket  surveillance  submission  and 
designing  a  postmarket  surveillance 
plan  are  available  on  the  Center  for 
Devices  and  Radiological  Health's  Web 
site  and  from  the  Center  for  Devices  and 
Radiological  Health,  Office  of 
Surveillance  and  Biometrics  (HFZ-510), 
1350  Piccard  Dr.,  Rockville.  MD  20850. 
Guidance  documents  represent  our 
current  interpretation  of,  or  policy  on,  a 
regulatory  issue.  They  do  not  establish 
legally  enforceable  rights  or 
responsibilities  and  do  not  legally  bind 
you  or  FDA.  You  may  choose  to  use  an 
approach  other  than  the  one  set  forth  in 
a  guidance  document,  as  long  as  your 
alternative  approach  complies  with  the 
relevant  statutes  (laws)  and  regulations. 
If  you  wish,  we  will  meet  with  you  to 
discuss  whether  an  alternative  approach 
you  are  considering  will  satisfy  die 
requirements  of  the  act  and  regulations. 
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$822.13    [Reserved] 

$  822.1 4    May  I  reference  information 
previously  submitted  instead  of  submitting 
it  again? 

Yes,  you  may  reference  information 
that  you  have  submitted  in  premarket 
submissions  as  well  as  other  postmarket 
siuveillance  submissions.  You  must 
specify  the  information  to  be 
incorporated  and  the  dociunent  number 
and  pages  where  the  information  is 
located. 

$  822.1 5    How  long  must  I  conduct 
postmarket  surveillance  of  my  device? 

The  length  of  postmarket  surveillance 
will  depend  on  die  postmarket 
stuveillance  question  identified  in  our 
order.  We  may  order  prospective 
surveillance  for  a  period  up  to  36 
months;  longer  periods  require  your 
agreement.  If  we  believe  that  a 
prospective  period  of  greater  than  36 


months  is  necessary  to  address  the 
surveillance  question,  and  you  do  not 
agree,  we  will  use  the  Medical  Devices 
Dispute  Resolution  Panel  to  resolve  the 
matter.  You  may  obtain  guidance 
regarding  dispute  resolution  procedures 
from  the  Center  for  Devices  and 
Radiological  Health's  (CDRH)  Web  site 
(www.fda.gov/cdrh/resolvingdisputes/ 
ombudsman.html)  and  from  the  CDRH 
Facts-on-Demand  system  (800-899- 
0381  or  301-827-0111,  document 
number  1121).  The  36-month  period 
refers  to  the  surveillance  period,  not  the 
length  of  time  from  the  issuance  of  the 
order. 

Subpart  D — FDA  Review  and  Action 

§  822.16    What  will  you  consider  in  the 
review  of  my  submission? 

First,  we  will  determine  that  the 
submission  is  administratively 


complete.  Then,  in  accordance  with  the 
law,  we  must  determine  whether.the 
designated  person  has  appropriate 
qualifications  and  experience  to 
conduct  the  surveillance  and  whether 
the  surveillance  plan  will  result  in  the 
collection  of  useful  data  that  will 
answer  the  surveillance  question. 

§  822.1 7    How  long  will  your  review  of  my 
submission  talte? 

We  will  review  your  submission 
within  60  days  of  receipt.  , 

$  822.1 8    How  will  I  be  notified  of  your 
decision? 

We  will  send  you  a  letter  notifying 
you  of  our  decision  and  identifying  any 
action  you  must  take. 

$822.19    What  kinds  of  decisions  nrtay  you 
make? 


If  your  plan: 


(a)  Shoukj  result  in  the  collection  of  useful  data  that  will 
address  the  postmarket  surveillance  question 

(b)  ShouM  result  in  the  collection  of  useful  data  that  will 
address  the  postmarket  surveillance  question  after 
specific  revisions  are  made  or  specific  Infomution  Is 
provided 


(c)  Does  not  meet  the  requirements  specified  In  this  part 


(d)  Is  not  \\k.e\y  to  result  In  the  collection  of  useful  data 
that  will  address  the  postmarket  surveillance  question 


Then  we  will  send  you: 


An  approval  order,  Identifying  any  specifk: 
requirements  related  to  your 
postmarket  surveillance 

An  approvable  letter  Identifying  the  spe- 
cific revisions  or  information  that  must 
be  submitted  before  your  plan  can  be 
approved 


A  letter  disapproving  your  plan  and  Identi- 
fying the  reasons  for  disapproval 


A  letter  disapproving  your  plan  and  identi- 
fying Vne  reasons  for  disapproval 


And  you  must: 


Conduct  postmarket  sun/eillance  of  your 
device  In  accordance  with  the  ap- 
proved plan 

Revise  your  postmarket  surveillance  sub- 
mission to  address  the  concerns  In  ttie 
approvable  letter  and  submit  it  to  us 
within  the  specified  timeframe.  We  will 
detennlne  the  timeframe  case-by-case, 
based  on  tt>e  types  of  revisions  or  in- 
formation that  you  must  submit 

Revise  your  postmarket  surveillance  sub- 
mission and  submit  it  to  us  within  the 
specified  timeframe.  We  will  determine 
the  timeframe  case-by-case,  based  on 
the  types  of  revisions  or  information 
that  you  must  submit 

Revise  your  postmarket  surveillance  sub- 
mission and  submit  It  to  us  within  the 
specified  timeframe.  We  will  determine 
the  timeframe  case-by-case,  based  on 
the  types  of  revisions  or  Information 
that  you  must  submit 


S  822.20    What  are  tfie  consequences  if  I 
fail  to  sutMnit  a  postmarket  surveillance 
plan,  my  plan  is  disapproved  and  I  fail  to 
submit  a  new  plan,  or  I  fail  to  conduct 
surveillance  in  accordance  with  my 
approved  plan? 

The  failure  to  have  an  approved 
postmarket  siuveillance  plan  or  failure 
to  conduct  postmarket  surveillance  in 
accordance  with  the  approved  plcm 
constitutes  failure  to  comply  with 
section  522  of  the  act.  Your  failure 
would  be  a  prohibited  act  imder  section 
301(q)(l)(C)  of  the  act,  and  your  device 
would  be  misbranded  under  section 
502(t)(3)  of  the  act.  We  have  the 
authority  to  initiate  actions  against 
products  that  are  adulterated  or 
misbranded,  and  against  persons  who 
commit  prohibited  acts.  Adulterated  or 
misbranded  devices  can  be  seized. 


Persons  who  conunit  prohibited  acts  can 
be  enjoined  ft'om  committing  such  acts, 
required  to  pay  civil  money  penalties,  or 
prosecuted. 

§  822.21    What  must  I  do  if  I  want  to  make 
changes  to  my  postmarket  surveillance 
plan  after  you  have  approved  it? 

You  must  receive  our  approval  in 
writing  before  making  changes  in  your 
plan  that  will  affect  the  nature  or 
validity  of  the  data  collected  in 
accordance  with  the  plan.  To  obtain  our 
approval,  you  must  submit  three  copies 
of  the  request  to  make  the  proposed 
change  and  revised  postmarket 
surveillance  plan  to  the  applicable 
address  listed  in  §  822.8.  You  may 
reference  information  already  submitted 
in  accordance  with  §  822.14.  In  your 
cover  letter,  you  must  identify  your 


submission  as  a  supplement  and  cite  the 
imique  document  number  that  we 
assigned  in  our  acknowledgment  letter   ■ 
for  yoiu  original  submission, 
specifically  identify  the  changes  to  the 
plan,  and  identify  the  reasons  and 
justification  for  making  the  changes. 
You  must  report  changes  in  your  plan 
that  will  not  affect  the  nature  or  validity 
of  the  data  collected  in  accordance  with 
the  plan  in  the  next  interim  report 
required  by  yoiu"  approval  order. 

§822.22    What  recourse  do  I  have  If  I  do 
not  agree  with  your  decision? 

(a)  If  you  disagree  with  us  about  the 
content  of  yotu-  plan  or  if  we  disapprove 
your  plan,  or  if  you  believe  there  is  a 
less  burdensome  approach  that  will 
answer  the  surveillance  question,  you 
may  request  review  of  our  decision  by: 
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(1)  Requesting  a  meeting  with  the 
Director,  Office  of  Surveillance  and 
Biometrics.  Center  for  Devices  and 
Radiological  Health  (CDRH),  who 
generally  issues  the  order  for  postmarket 
surveillance; 

(2)  Seeking  internal  review  of  the 
order  imder  §  10.75  of  this  chapter; 

(3)  Requesting  an  informal  hearing 
under  part  16  of  this  chapter;  or 

(4)  Requesting  review  by  the  Medical 
Devices  Dispute  Resolution  Panel  of  the 
Medical  Devices  Advisory  Committee. 

(b)  You  may  obtain  guidance 
documents  that  discuss  these 
mechanisms  from  the  CDRH  Web  site 
and  from  the  CDRH  Facts-on-Demand 
System  (800-899-0381  or  301-827- 
0111). 

S  822.23    Is  the  Information  In  my 
submission  considered  confidential? 

We  consider  the  content  of  your 
submission  confidential  until  we  have 
approved  your  postmarket  surveillance 
plan.  After  we  have  approved  your  plan, 
the  contents  of  the  original  submission 
and  any  amendments,  supplements,  or 
reports  may  be  disclosed  in  accordance 
with  the  Freedom  of  Information  Act. 
We  will  continue  to  protect  trade  secret 
and  confidential  commercial 
information  after  your  plan  is  approved. 
We  will  not  disclose  information 
idehtifying  individual  patients.  You 
may  wish  to  indicate  in  yoiu 
submission  which  information  you 
consider  trade  secret  or  confidential 
commercial. 

Subpart  E — Responsibilities  of 
Manufacturers 

S  822.24    What  are  my  responsibilities  once 
I  am  notified  that  I  am  required  to  conduct 
postmarket  surveillance? 

You  must  submit  your  plan  to 
conduct  postmarket  surveillance  to  us 
within  30  days  from  receipt  of  the  order 
(letter)  notifying  you  that  you  are 
required  to  conduct  postmarket 
surveillance  of  a  device. 

§  822.25    What  are  my  responsibilities  after 
my  postmarket  surveillance  plan  has  been 
approved? 

After  we  have  approved  your  plan, 
you  must  conduct  the  postmarket 
surveillance  of  your  device  in 
accordance  with  your  approved  plan. 
This  means  that  you  must  ensure  that: 

(a)  Postmarket  surveillance  is  initiated 
in  a  timely  maimer; 

(b)  The  surveillance  is  conducted 
with  due  diligence; 

(c)  The  data  identified  in  the  plan  is 
collected; 

(d)  Any  reports  required  as  part  of 
your  approved  plan  are  submitted  to  us 
in  a  timely  maimer;  and 


(e)  Any  information  that  we  request 
prior  to  your  submission  of  a  report  or 
in  response  to  our  review  of  a  report  is 
provided  in  a  timely  maimer. 

$  822.26    If  my  company  changes 
ownership,  what  must  I  do? 

You  must  notify  us  within  30  days  of 
any  change  in  ownership  of  your 
company.  Your  notification  should 
identify  any  changes  to  the  name  or 
address  of  the  company,  the  contact 
person,  or  the  designated  person  (as 
defined  in  §  822.3(b)).  Your  obligation  to 
conduct  postmarket  surveillance  will 
generally  transfer  to  the  new  owner, 
unless  you  and  the  new  owner  have 
both  agreed  that  you  will  continue  to 
conduct  the  surveillance.  If  you  will 
continue  to  conduct  the  postinarket 
surveillance,  you  still  must  notify  us  of 
the  change  in  ownership. 

§  822.27    If  I  go  out  of  business,  what  must 
I  do? 

You  must  notify  us  within  30  days  of 
the  date  of  yoxu  decision  to  close  your 
business.  You  should  provide  the 
expected  date  of  closure  and  discuss 
your  plans  to  complete  or  terminate 
postmarket  surveillance  of  your  device. 
You  must  also  identify  who  will  retain 
the  records  related  to  the  surveillance 
(described  in  subpart  G  of  this  part)  and 
where  the  records  will  be  kept. 

§  822.28    If  I  stop  marketing  the  device 
subject  to  postmarket  surveillance,  what 
must  I  do? 

You  must  continue  to  conduct 
postmarket  surveillance  in  accordance 
with  your  approved  plan  even  if  you  no 
longer  market  the  device.  You  may 
request  that  we  allow  you  to  terminate 
postmarket  surveillance  or  modify  your 
postmarket  surveillance  because  you  no 
longer  market  the  device.  We  will  make 
these  decisions  on  a  case-by-case  basis, 
and  you  must  continue  to  conduct  the 
postmarket  surveillance  unless  we 
notify  you  that  you  may  stop  your 
surveillance  study. 

Subpart  F— Waivers  and  Exemptions 

§  822.29    May  I  request  a  waiver  of  a 
specific  requirement  of  this  part? 

You  may  request  that  we  waive  any 
specific  requirement  of  this  part.  You 
may  submit  your  request,  with 
supporting  documentation,  separately  or 
as  a  part  of  your  postmarket  surveillance 
submission  to  the  address  in  §822.8. 

§  822.30    May  I  request  exemption  from  the 
requirement  to  conduct  postmarket 
surveillance? 

You  may  request  exemption  from  the 
requirement  to  conduct  postmarket 
surveillance  for  your  device  or  any 
specific  model  of  that  device  at  any 


time.  You  must  comply  with  the 
requirements  of  this  part  imless  and 
imtil  we  grant  an  exemption  for  your 
device.  Your  request  for  exemption 
must  explain  why  you  believe  we 
should  exempt  the  device  or  model  from 
postmarket  surveillance.  You  should 
demonstrate  why  the  siuveillance 
question  does  not  apply  to  your  device 
or  does  not  need  to  be  answered  for  the 
device  for  which  you  are  requesting 
exemption.  Alternatively,  you  may 
provide  information  that  answers  the 
surveillance  question  for  your  device, 
with  supporting  documentation,  to  the 
address  in  §822.8. 

Subpart  G — Records  and  Reports 

§  822.31    What  records  am  I  required  to 
keep? 

You  must  keep  copies  of: 

(a)  All  correspondence  with  your 
investigators  or  FDA,  including  required 
reports; 

(b)  Signed  agreements  fit)m  each  of 
your  investigators,  if  your  surveillance 
plan  uses  investigators,  stating  the 
commitment  to  conduct  the  surveillance 
in  accordance  with  the  approved  plan, 
any  applicable  FDA  regulations,  and 
any  conditions  of  approval  for  your 
plan,  such  as  reporting  requirements; 

(c)  Your  approved  postmarket 
surveillance  plan,  with  documentation 
of  the  date  and  reason  for  any  deviation 
from  the  plan; 

(d)  All  data  collected  and  analyses 
conducted  in  support  of  your 
postmarket  surveillance  plan;  and 

(e)  Any  other  records  that  we  require 
to  be  maintained  by  regulation  or  by 
order,  such  as  copies  of  signed  consent 
documents,  evidence  of  Institutional 
Review  Board  review  and  approval,  etc. 

§822.32    What  records  are  the 
Investigators  In  my  surveillance  plan 
required  to  keep? 

Your  investigator  must  keep  copies  of: 

(a)  All  correspondence  between 
investigators,  FDA,  the  manufacturer, 
and  the  designated  person,  including 
required  reports. 

(b)  The  approved  postmarket 
surveillance  plan,  with  documentation 
of  the  date  and  reason  for  any  deviation 
from  the  plan. 

(c)  All  data  collected  and  analyses 
conducted  at  that  site  for  postmarket 
surveillance. 

(d)  Any  other  records  that  we  require 
to  be  maintained  by  regulation  or  by 
order. 

§  822.33    How  long  must  we  keep  the 
records? 

You,  the  designated  person,  and  your 
investigators  must  keep  all  records  for  a 
period  of  2  years  after  we  have  accepted 
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your  final  report,  unless  we  specify 
otherwise. 

§  822.34    What  must  I  do  with  the  records 
if  the  sponsor  of  the  plan  or  an  investigator 
in  the  plan  changes? 

If  the  sponsor  of  the  plan  or  an 
investigator  in  the  plan  changes,  you 
must  ensiue  that  all  records  related  to 
the  postmarket  surveillance  have  been 
transferred  to  the  new  sponsor  or 
investigator  and  notify  us  within  10 
working  days  of  the  effective  date  of  the 
change.  You  must  provide  the  name, 
address,  and  telephone  number  of  the 
new  sponsor  or  investigator,  certify  that 
all  records  have  been  transferred,  and 
provide  the  date  of  transfer. 

§  822.35    Can  you  inspect  my 
manufacturing  site  or  other  sites  involved 
in  my  postmarket  surveillance  plan? 

We  can  review  your  postmarket 
surveillance  programs  during  regularly 
scheduled  inspections,  inspections 
initiated  to  investigate  recalls  or  other 
similar  actions,  and  inspections 
initiated  specifically  to  review  your 
postmarket  surveillance  plan.  We  may 
also  inspect  any  other  person  or  site 
involved  in  your  postmarket 
surveillance,  such  as  investigators  or 
contractors.  Any  person  authorized  to 
grant  access  to  a  facility  must  permit 
authorized  FDA  employees  to  enter  and 
inspect  any  facility  where  the  device  is 
held  or  where  records  regarding 
postmarket  stuveillance  are  held. 

f  822.36    Can  you  inspect  and  copy  the 
records  related  to  my  postmarket 
surveillance  plan? 

We  may,  at  a  reasonable  time  and  in 
a  reasonable  manner,  inspect  and  copy 
any  records  pertaining  to  the  conduct  of 
postmarket  surveillance  that  are 
required  to  be  kept  by  this  regulation. 
You  must  be  able  to  produce  records 
and  information  required  by  this 
regulation  that  are  in  the  possession  of 
others  under  contract  with  you  to 
conduct  the  postmarket  surveillance. 
Those  who  have  signed  agreements  or 
are  under  contract  with  you  must  also 
produce  the  records  and  information 
upon  our  request.  This  information 
must  be  produced  within  72  hoius  of 
the  initiation  of  the  inspection.  We 
generally  will  redact  information 
pertaining  to  individual  subjects  prior  to 
copying  those  records,  unless  there  are 
extenuating  circvunstances. 

§  822.37    Under  what  circumstances  wouM 
you  inspect  records  identifylrtg  subfects? 

We  can  inspect  and  copy  records 
identifying  subjects  under  the  same 
circumstances  that  we  can  inspect  any 
records  relating  to  postmarket 
svirveillance.  We  are  likely  to  be 


interested  in  such  records  if  we  have 
reason  to  believe  that  required  reports 
have  not  been  submitted,  or  are 
incomplete,  inaccurate,  false,  or 
misleading. 

§822.38    What  reports  must  I  submit  to 
you? 

You  must  submit  interim  and  final 
reports  as  specified  in  your  approved 
postmarket  surveillance  plan,  hi 
addition,  we  may  ask  you  to  submit 
additional  information  when  we  believe 
that  the  information  is  necessary  for  the 
protection  of  the  public  health  and 
implementation  of  the  act.  We  will  also 
state  the  reason  or  purpose  for  the 
request  and  how  we  will  use  the 
information. 

Dated:  December  26,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-14100  Filed  6-5-02;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  STATE 

22  CFR  Parts  41  and  42 
[Public  Notice  4028] 

Documentation  of  Immigrants  and 
Nonimmigrants  Under  the  immigration 
and  Nationaiity  Act,  as  Amended— Visa 
Fees:  interim  Ruie  With  Request  for 
Comments 

agency:  Department  of  State. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  reflects  and 
conforms  visa  regulations  to  the  changes 
made  in  a  final  rule  amending  the 
Schedule  of  Consular  Services  Fees 
published  on  Thursday,  May  16,  2002. 
The  latter  rule  waives  all  nonimmigrant 
visa  fees  for  U.  S.  Government  foreign 
national  employees  who  are  travelling 
to  the  United  States  on  official  business. 
It  also  provides  for  merging  the 
processing  and  issuance  fees  associated 
with  immigrant  visas.  Each  of  those 
changes  necessitates  the  revision  of 
related  visa  regulations.  Finally,  this 
°  rule  eliminates  a  subsection  relating  to 
the  validity  of  visas  issued  to  certain 
residents  of  Hong  Kong,  because  the  law 
imderlying  that  provision  expired  on 
January  1,  2002. 

DATES:  Written  comments  may  be 
submitted  on  or  before  July  8,  2002. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State, 
Washington.  DC  20520-0106  or  by  e- 
mail  to  visaregs@state.gov.  • 


FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  J.  Harper,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  D.C. 
20520-0106,  (202)  663-1221,  e-mail 
harperb@state.gov,  or  fax  at  (202)  663- 
3898  with  respect  to  the  legal 
sufficiency  of  this  rule  or  similar 
matters.  For  enquiries  about  the  effect  of 
this  rule  on  individual  cases,  contact  the 
Visa  Office  by  e-mail  at 
www.usvisa.state.gov.  See  reference  to 
Susan  Abeyta  below,  regarding 
comments  on  the  changes  in  the 
Schedule  of  Fees. 

SUPPLEMENTARY  INFORMATION;  A  current 
regulation,  at  22  CFR  41.107(c),  lists  the 
two  classes  of  aliens  who  are  exempt 
from  the  payment  of  nonimmigrant  visa 
fees.  This  rule  adds  foreign  employees 
of  the  U.S.  Government  who  will  travel 
to  the  United  States  on  official  business 
to  that  list. 

With  respect  to  immigrant  visas,  22 
CFR  42.71(b)  currently  identifies  two 
levels  of  activity  for  which  fees  are 
assessed.  The  first  is  for  the  processing 
of  an  application  for  an  immigrant  visa 
and  the  second  is  for  the  issuance  of 
such  a  visa.  It  also  sets  forth  different 
time  frames  for  the  collection  of  such 
individual  fees.  As  the  Department  is 
combining  these  fees  into  a  single  fee 
covering  all  processing  functions, 
editorial  changes  to  42.71  have  become 
necessary.  The  timing  of  the  payment  of 
these  fees  and  the  basis  for  the  refund 
of  the  single  fee  have  been  appropriately 
modified  to  accord  with  having  one  fee 
rather  than  separate  fees  for  separate 
services. 

Why  Are  These  Changes  Being  Made? 

The  changes  in  this  interim  rule  are 
necessary,  as  stated  above,  because  the 
Schedule  of  Consular  Services  Fees  was 
recently  amended  in  a  final  rule 
published  May  16,  2002  (Pubfic  Notice 
4016;  67  FR  34831). 

Why  Was  the  Fee  Schedule  Changed? 

A  cost  study  underlies  the  changes  in 
the  proposed  new  Schedule  of  Consular 
Fees,  which  includes  some  modest 
increases  in  some  visa  fees.  The 
considerations  taken  into  account  are 
set  forth  fully  in  the  rule  pertaining  to 
the  new  Schedule.  Any  questions 
regarding  the  changes  in  the  fee 
schedule  should  be  directed  to  Susan 
Abeyta,  Office  of  the  Executive  Director, 
Bureau  of  Consular  Affairs,  telefax: 
(202)  663-2499;  e-mail:  fees@state.gov 
as  noted  in  that  proposed  rule. 

Why  Is  There  a  Waiver  of  Fees  for 
Some  Nonimmigrants  and  Not  Others? 

The  Congress  in  a  public  law  enacted 
one  of  the  current  waivers  of  fees  and 
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another  results  fttjm  international 
comity.  The  latest  addition  to  the  list, 
made  in  this  rule,  is  for  non-citizen 
employees  of  the  United  States 
Government,  who  are  employed  abroad 
but  coming  to  the  United  States  on 
official  business  in  connection  with  that 
emplo}rment.  We  believe  such  travel  to 
be  primarily  in  the  interest  of  the  U.S. 
Government,  so  that  the  issuance  of  the 
visa  is  not  primarily  a  benefit  to  the 
traveler  for  whicha  fee  would  be 
charged. 

Are  There  Any  Other  Changes  in  This 
Regulation? 

Yes.  We  are  making  editorial 
amendments  in  the  several  places  where 
references  to  "application  and  issuance 
fees"  appear  in  other  sections  of  part  42, 
to  conform  with  the  language  changes 
discussed  above.  We  are  also  deleting  a 
subsection  of  22  CFR  42.72  relating  to 
immigrants  from  Hong  Kong  because  the 
underlying  statute  expired  on  January  1, 
2002. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  a  proposed  rule,  with  a  30-day 
provision  for  public  comments,  to 
accord  with  the  proposed  rule  it  is 
complementing. 

Regulatory  Flexibility  Act 

Piusuant  to  §  605  of  the  Regulatory 
Flexibility  Act,  the  Department  has 
assessed  the  potential  impact  of  this 
rule,  and  the  Assistant  Secretary  for 
Consular  Affairs  hereby  certifies  that  it 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditiue  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 


companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  In  addition,  the 
Department  is  exempt  from  Executive 
Order  12866  except  to  the  extent  that  it 
is  promulgating  regulations  in 
conjunction  with  a  domestic  agency  that 
are  significant  regulatory  actions.  The 
Department  has  nevertheless  reviewed 
the  regulation  to  ensure  its  consistency 
with  the  regulatory  philosophy  and 
principles  set  forth  in  that  Executive 
Order. 

Executive  Order  13132 

This  regidation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Parts  41  and 
42 

Aliens,  Fees,  Immigrants, 
Nonimmigrants,  Passports  and  visas. 

Accordingly,  the  Department  of  State 
amends  22  CFR  Chapter  I  as  set  forth 
below: 

PART  41— {AiMENDED] 

1.  The  authority  citation  for  part  41 
-  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  Pub.  L.  105-277. 
112  Stat.  2681  et  seq. 

2.  Add  to  §  41.107(c)  a  new  paragraph 
(c)(3)  to  read  as  follows: 

i41.107    Visa  Fees. 

***** 

(c)  Certain  aliens  exempted  from  fees. 

***** 

(3)  Foreign  national  employees  of  the 
U.  S.  Government  who  are  travelling  to 
the  United  States  on  official  business  in 
connection  with  that  employment. 


PART  42— {AiMENDED] 

3.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

4.  Revise  §  42.33(h)(2)  to  read  as 
follows: 

§42.33    Diversity  Immigrants. 

***** 

(h)  Further  processing, 

***** 

(2)  Names  of  visa  recipients  shall  not 
be  maintained  in  connection  with  this 
information  and  the  information  shall 
be  compiled  and  maintained  in  such 
form  that  the  identity  of  visa  recipients 
cannot  be  determined  therefrom. 

(i)  Diversity  Visa  Lottery  Surcharge.  In 
addition  to  collecting  the  immigrant 
visa  application  processing  fee,  as 
provided  in  §  42.71(b)  of  this  part,  the 
consular  officer  shall  also  collect  from 
each  applicant  for  a  visa  under  the 
Diversity  Immigrant  Visa  Program  such 
fee  for  the  processing  of  the  diversity 
lottery  as  the  Secretary  of  State 
prescribes. 

(ii)  [Reserved] 

5.  Revise  §42.71  to  read  as  follows: 

S  42.71    Authority  to  issue  visas;  visa  fees. 

(a)  Authority  to  issue  visas.  Consular 
officers  may  issue  immigrant  visas  at 
designated  consular  offices  abroad 
pursuant  to  the  authority  contained  in 
INA  101(a)(16),  221(a),  and  224. 
(Consular  offices  designated  to  issue 
immigrant  visas  are  listed  periodically 
in  Visa  Office  Bulletins  published  at 
www.travel.state.gov  by  the  Department 
of  State.)  A  consular  officer  assigned  to 
duty  in  the  territory  of  a  country  against 
which  the  sanctions  provided  in  INA 
243(d)  have  been  invoked  must  not 
issue  an  immigrant  visa  to  an  alien  who 
is  a  national,  citizen,  subject,  or  resident 
of  that  country,  unless  the  officer  has 
been  informed  that  the  sanction  has 
been  waived  by  INS  in  the  case  of  an 
individual  alien  or  a  specified  class  of 
aliens. 

(b)  Immigrant  visa  fees.  The  Secretary 
of  State  prescribes  a  fee  for  the 
processing  of  immigrant  visa 
applications.  An  individual  registered 
for  immigrant  visa  processing  at  a  post 
designated  for  this  piupose  by  the 
Deputy  Assistant  Secretary  for  Visa 
Services  must  pay  the  processing  fee 
upon  being  notified  that  a  visa  is 
expected  to  become  available  in  the  near 
future  and  being  requested  to  obtain  the 
supporting  documentation  needed  to 
apply  formally  for  a  visa.  A  fee  collected 
for  the  processing  of  an  immigrant  visa 
application  is  refundable  only  if  the 
principal  officer  of  a  post  or  the  officer 
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in  charge  of  a  consular  section 
detennines  that  the  application  was  not 
adjudicated  as  a  result  of  action  by  the 
U.  S.  Government  over  which  the  alien 
had  no  control  and  for  which  the  alien 
was  not  responsible,  that  precluded  the 
applicant  from  benefiting  from  the 
processing. 

142.72    [Amended] 

6.  Amend  §  42.72  by  removing  and 
reserving  paragraph  (c). 

142.74    [Amended] 

7.  Amend  §42.74  by: 

a.  In  paragraph  (a)(2)(i),  (b)(iv),  and 
(c),  removing  "statutory",  removing 
"and  issuance"  and  adding  in  its  place 
"processing",  and  adding  "prescribed  in 
the  Schedule  of  Fees"  after  "fees";  and 

b.  In  paragraph  {b)(l)(v)  add  an  "s"  to 
"ascertain". 

Dated:  April  19,  2002. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 

Department  of  State. 

[FR  Doc.  02-13001  Filed  6-5-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  182-41 96a;  FRL-7224-8] 

Approval  and  Promulgation  of  Air 
Quality  Impiennentation  Plana; 
Pannaylvania;  Motor  Vatiicie 
Inapaction  and  Maintenance 
Program — Raquaat  for  Delay  in  ttw 
Incorporation  of  On-Board  Diagnoatica 
Taating 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Pennsylvania  State  Implementation  Plan 
(SIP).  Peimsylvania  has  requested  a  one- 
year  extension  of  the  Federal  deadline 
to  incorporate  electronic  checks  of  on- 
board diagnostic  (OBD)  computer 
systems  of  1996-and-newer  vehicles  into 
the  Commonwealth's  motor  vehicle 
emissions  inspection  and  maintenance 
(I/M)  program.  EPA's  rules  governing  1/ 
M  programs  required  states  to  add  OBD 
checks  to  their  I/M  programs  by  January 
1,  2002.  However,  H'A's  same  rule 
provides  states  the  option  to  submit  a 
request  for  delay  of  this  deadline  by  up 
to  one  additional  year,  provided  each 
state  making  such  a  request 
demonstrates  to  EPA  that  such  a  delay 
was  necessary.  Peimsylvania  has 


requested  the  maximum  delay  provided 
for  by  EPA's  regulations  (i.e.,  until 
January  1,  2003)  in  commencing  OBD 
checks  as  part  of  its  1/M  program.  EPA 
has  reviewed  Pennsylvania's  request, 
and  is  proposing  through  this  action  to 
grant  Pennsylvania's  request  for  a  one 
year  extension  of  the  OBD  testing 
deadline  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  August 
5,  2002,  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  July  8,  2002.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch.  Mail  code  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  docimients  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  these  relevant  documents  are 
also  available  firom  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468,  400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  (215)  814-2176,  or  by  e- 
mail  at  rehn.brian@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  5,  2001,  EPA's  revised  I/M 
program  requirements  rule  was 
published  in  the  Federal  Register 
(Amendments  to  Vehicle  Inspection  and 
Maintenance  Program  Requirements 
Incorporating  the  Onboard  Diagnostics 
Check;  Final  Rule  (66  FR  18156)).  The 
revised  I/M  requirements  rUle  requires 
that  electronic  checks  of  the  on-boaid 
diagnostics  system  of  applicable  1996- 
and-newer  motor  vehicles  (OBD)  be 
conducted  as  part  of  states'  motor 
vehicle  I/M  programs.  This  revised  I/M 
requirements  rule  applies  only  to  those 
areas  required  to  implement  an  I/M 
program  under  the  Clean  Air  Act  of 
1990.  This  rule  establishes  a  deadline  of 
January  1,  2002  for  states  to  begin 
performing  OBD  checks  on  1996-and- 
newer  model  OBD-equipped  vehicles, 
and  to  require  repairs  to  be  performed 
on  those  vehicles  with  malfunctions 
identified  by  the  OBD  check.  However, 
the  revised  I/M  rule  also  provides 


several  options  to  states  to  delay 
implementation  of  OBD  testing,  under 
certain  circumstances,  beyond  the 
prescribed  January  1.  2002  deadline. 
One  such  option  provides  for  a  one- 
time, 12-month  extension  of  the 
deadline  for  states  to  begin  conducting 
mandatory  OBD  checks  (to  as  late  as 
January  1,  2003)  provided  the  state 
making  the  request  can  shovy  just  cause 
to  EPA  for  a  delay  and  that  the  revised 
implementation  date  represents  "the 
best  the  state  can  reasonably  do". 

EPA's  final  rule  identifies  factors  that 
may  serve  as  a  possible  justification  for 
states  considering  making  a  request  to 
EPA  to  delay  implementation  of  OBD  V 
M  program  checks  beyond  the  January 
2002  deadline.  Potential  factors   . 
justifying  such  a  delay  request  that  are 
listed  in  EPA's  rule  include:  contractual 
impediments,  hardware  or  software 
deficiencies,  data  management  software 
deficiencies,  the  need  for  additional 
training  for  the  testing  and  repair 
industries,  and  the  need  for  public 
education  or  outreach. 

Pennsylvania  has  submitted  a  SIP 
revision  to  formally  request  an 
extension  of  the  OBD  I/M  test  deadline, 
per  EPA's  I/M  requirement  rule. 
Pennsylvania's  SIP  revision  lists  many 
of  the  same  factors  that  are  listed  in 
EPA's  I/M  rule  in  order  to  justify  the 
Commonwealth's  request  for  extension 
of  the  OBD  testing  deadline  in 
Pennsylvania. 

Summary  of  SIP  Revision 

On  December  14,  2001,  Pennsylvania 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP),  which 
constitutes  a  request  to  delay  the 
addition  of  on-board  diagnostic  system 
checks  of  1996-and-newer  vehicles  to 
the  Commonwealth's  adopted  and  SIP- 
approved  I/M  program. 

Pennsylvania's  SIP  revision  to  request 
a  delay  in  adding  OBD  testing  to  its  V 
M  program  lists  several  factors  that 
effect  the  Commonwealth's  ability  to 
conduct  OBD  testing  at  this  time.  The 
Commonwealth's  justification  for  its 
request  of  a  one-year  delay  includes  the 
following  factors: 

(1)  Hardware  and  software 
deficiencies  associated  with  the  OBD 
testing  equipment  and  its  ability  to 
communicate  with  Pennsylvania's 
Vehicle  Inspection  Information  Database 
(VnD),  as  well  as  the  commercial 
availability  of  equipment  meeting  the 
Commonwealth's  specifications  and 
reauirements, 

(z)  Software  deficiencies  related  to 
Pennsylvania's  VIID,  pertaining  to 
commimications  between  testing 
stations  and  the  program  oversight 
contractor  and  the  VIID, 


1 1  (3)  The  need  for  additional  and 
updated  training  of  Pennsylvania's 
sizable  I/M  testing  and  vehicle  repair 
communities, 

(4)  The  need  for  additional  public 
outreach  and  public  education  in  order 
to  increase  public  acceptance  of  OBD 
testing, 

(5)  The  Commonwealth's  desire  to 
conduct  a  small-scale,  pilot  OBD  test 
program  prior  to  the  widespread  laimch 
of  mandatory  OBD  testing  as  an  element 
of  the  broader  I/M  program, 

(6)  The  time  fi-ame  associated  with  the 
completion  of  the  regulatory  adoption 
process  in  Pennsylvania  necessary  to 
add  OBD  checks  to  the  I/M  program 
regulations, 

(7)  The  time  fi-ame  associated  with 
public  notice/public  participation 
related  to  the  Commonwealth's 
regulatory  process,  and 

(8)  The  time  fi-aine  for  submitting  an 
OBD  I/M  SIP  to  EPA  upon  adoption  of 
such  Pennsylvania  OBD  I/M  regulations. 

The  Commonwealth's  request  lists 
several  activities  that  Pennsylvania  has 
performed  (prior  to  the  date  of  this 
request  for  a  testing  deadline  extension) 
to  facilitate  the  addition,  of  OBD  testing 
to  the  Pennsylvania  I/M  program.  The 
preparation  activities  listed  in  the 
Commonwealth's  SIP  include: 

(1)  The  formation  of  the  Pennsylvania 
Enhanced  Emissions  Inspection  Policy 
Review  Group  to  consider,  among  other 
things,  the  inclusion  of  OBD  checks  as 
part  of  Pennsylvania's  I/M  program. 
This  group  recommended  that  the 
Commonwealth  petition  EPA  for  a  one- 
year  extension  of  the  January  1 ,  2002 
OBD  testing  deadline. 

(2)  The  continuation  of  meetings  of 
the  Pennsylvania  Department  of 
Transportation's  I/M  Working  Group  to 
consider  issues  related  to  OBD-based  1/ 
M  testing  and  repair. 

n.  Final  Action 

EPA  is  granting  the  Commonwealth's 
request  for  a  one-year  extension  of  the 
OBD  testing  deadline,  per  the  guidelines 
established  by  EPA  in  its  amended 
Vehicle  Inspection  and  Maintenance 
Program  Requirements  Rule,  published 
in  the  April  5,  2001  edition  of  the 
Federal  Register  (66  FR  18156).  The 
Commonwealth  has  adequately  justified 
a  one-year  extension  of  the  January  1, 
2002  Federal  OBD  I/M  testing  deadline. 
EPA  therefore  proposes  to  grant  a  one- 
year  extension  of  die  deadline  to 
commence  OBD  testing  as  part  of  the 
Pennsylvania  I/M  program  to  January  1 , 
2003.  EPA  has  determined  that  this 
delayed  implementation  schedule 
represents  the  timeliest  implementation 
sc^iedule  that  the  Commonwealth  can 


perform,  and  is  "the  best  the  state  can 
reasonably  do". 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  request 
and  anticipates  no  adverse  comment  as 
EPA's  I/M  program  requirements 
regulations  allow  the  Administrator  to 
grant  such  an  extension  request  if  a  state 
provides  a  justification  that  meets  the 
factors  set  forth  in  EPA's  I/M  regulations 
(66  FR  18156).  However,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the 
Commonwealth's  SIP  revision  in  the 
event  that  adverse  comments  are  filed 
with  EPA.  This  rule  will  be  effective  on 
August  5,  2002,  without  further  notice 
unless  EPA  receives  adverse  comment 
by  July  8,  2002.  If  EPA  receives  adverse 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

m.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 


Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
Inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
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"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  extend  the  deadline  for 
incorporation  of  on-board  diagnostics 
checks  to  the  Pennsylvania  I/M  program 
by  one  year  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Augiist  5,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  nile  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide,  Ozone. 

Dated:  May  29.2002. 
William  C.  Early, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  7401  at  seq. 

Subpart  NN— PMinsylvania 

2.  Section  52.2022  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

152.2022    Extanslons 

•        •        *        •        * 

(f)  The  Administrator  hereby  extends 
by  12  months  the  deadUne  by  which 
Pennsylvania  must  incorporate 
mandatory  testing  of  second  generation 
on-board  diagnostics  (OBD-II)  equipped 
motor  vehicles  as  part  of  its  inspection 
and  maintenance  (I/M)  program.  As  a 
result  of  this  deadUne  extension, 
Pennsylvania  must  now  incorporate 
mandatory  OBD-II  checks  (for  1996-and- 
newer  OBD-II-equipped  vehicles)  as  an 
element  of  the  Commonwealth's  1/M 
program  in  all  enhanced  I/M  program 
areas  by  January  1,  2003. 

(FR  Doc.  02-14035  Filed  6-5-02;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-9  and  102-192 
[FPMR  Amendmmit  A-58] 
RIN  3090-AH13 

Mali  Management 

agency:  Office  of  Govemmentwide 
Policy.  GSA. 
ACTION:  Interim  rule. 

SUMMARY:  The  anthrax  crisis  has  made 
the  health  and  security  of  Federal 
employees  the  primary  concerns  of  the 
General  Services  Administration's 
(GSA's)  mail  communications  policy 
program.  GSA  published  a  proposed 
rule  in  the  Federal  Register  on  May  29, 
2001  (66  FR  29067)  to  solicit  opinions 
from  the  mail  community  on  changes  to 
the  mail  regulation.  GSA  is  publishing 
this  interim  rule  now  because  it  is 
critical  that  we  provide  updated  mail 
security  requirements  and  guidance  as 
quickly  as  possible. 

This  is  an  interim  rule  because  we 
recognize  that  the  security  and  financial 
requirements  in  this  rule  will  continue 
to  evolve.  Before  formulation  of  the  final 
nde,  we  will  solicit  agencies  for 
comment.  We  are  allowing  time  for 
agencies  to  gain  experience  with  this 
interim  rule  prior  to  obtaining  input  for 
the  final  rule. 

DATES:  This  interim  nile  is  effective 
June  6,  2002. 

ADDRESSESS:  Send  written  comments  to: 
Rodney  Lantier,  Regulatory  Secretariat, 
Acquisition  Policy  Division  (MVP), 
General  Services  Administration,  1800  F 
S^eet.  NW.,  Washington,  DC  20405. 
Send  comments  by  e-mail  to:  BIN. 3090- 
AHl3@gsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Maury,  Mail  Communications 
Policy  Division  (MTM)  or 
henry. ma  ury®gsa  .gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  purposes  of  this  interim  rule  are 
to  update  and  clarify  FPMR  part  101-9, 
Federal  Mail  Management,  and  move  it 
into  the  Federal  Management  Regulation 
(FMR).  This  interim  rule  is  written  in  a 
plain  language,  question  and  answer 
format.  This  style  uses  the  active  voice, 
shorter  sentences,  and  pronouns.  A 
question  and  its  answer  combine  to 
establish  a  rule;  that  is,  Federal  agencies 
and  Federal  employees  must  follow  the 
language  contained  in  both  the  question 
and  its  answer. 

Section  2  of  Public  Law  94-575,  the 
Federal  Records  Management 


Amendments  of  1976,  as  amended, 
directs  the  Administrator  of  General 
Services  to  provide  guidance  and 
assistance  to  Federal  agencies  on 
records  management,  including  the 
processing  of  mail  by  Federal  agencies, 
and  this  interim  r\Ue  implements  that 
direction.  In  doing  so,  this  interim  rule 
establishes  four  requirements  for  all 
agencies  and  four  additional 
requirements  for  agencies  that  mail  over 
$1  million  annually.  These 
requirements  are  described  in  sections 
102-192.50  and  102-192.55 
respectively. 

Agency  Comments  on  the  Proposed  Rule 

In  response  to  the  proposed  rule,  we 
received  comments  from  nineteen 
agencies,  two  boards  and  one  from  the 
private  sector.  All  comments  were 
considered  in  the  formulation  of  this 
interim  rule. 

Several  comments  concerned  the 
proper  definition  of  "user  level".  The 
concept  here  is  that  Federal  mailers,  or 
users,  will  better  manage  their  mailing 
expenses  if  they  are  charged  for  the 
actual  cost  of  their  mailings.  The 
definition  of  "user  level"  was 
deliberately  vague  to  allow  agencies  to 
define  users  in  a  way  that  best  fit  their 
organizations.  For  instance,  an  agency 
coidd  define  "user"  as  an  organizational 
entity,  program,  or  location.  To  make 
the  concept  clearer,  we'have  changed 
the  term  to  "program  level". 

Many  respondents  were  also  unclear 
how  we  defined  "system"  in  the 
proposed  regulation.  We  have  added  a 
definition  in  section  102-192.35  to 
explain  the  term. 

To  reduce  the  confusion  over  agency 
requirements,  we  have  reorganized  the 
interim  rule  to  separate  required  actions 
from  recommended  actions. 

The  most  frequent  comment  was  that 
providing  GSA  with  volixmetric  and  cost 
data  from  users  at  all  levels  within  the 
agency  would  be  prohibitively 
expensive,  would  adversely  impact  mail 
delivery,  and  would  not  provide  a 
benefit  to  the  agencies  or  GSA.  This 
interim  rule  alters  the  reqiiirement  by 
allowing  agencies  to  gather  the  needed 
data  by  any  method  they  deem 
appropriate.  When  more  agencies  have 
availed  themselves  of  automated  tools 
for  gathering  data  on  mail  operations, 
this  requirement  will  be  revisited. 

The  proposed  regulation  required  that 
agencies'  financial  accoimtability 
systems  captine  costs  associated  with 
mailing.  So  that  we  may  address 
agencies'  security  concerns  quickly,  we 
are  temporarily  foregoing  the  financial 
accoimtability  component  of  the 
proposed  regulation.  We  plan  to 
implement  this  requirement  whf  n 
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mailing  and  financial  systems  can  more 
easily  track  costs.  We  will  continue  to 
work  with  the  agencies'  mail 
management  plans  and  promote  best 
practices  towards  this  goal. 

Many  comments  were  received  about 
the  Official  Mail  Accounting  System 
(OMAS) — see  definition  in  section  102- 
192.35.  In  most  iigencies,  OMAS  does 
not  account  for  mail  below  the  Chief 
Financial  Officer  level  and  its  use 
creates  no  incentive  to  save  money  on 
mail;  the  people  who  decide  whether 
something  should  be  mailed,  what 
shape  it  should  take,  what  postage 
should  be  applied,  and  how  many 
copies  should  go  out,  are  not  the  people 
who  pay  for  the  postage.  Most  Federal 
mailers,  therefore,  have  little  incentive 
to  limit  mailing  costs. 

The  General  Services  Administration 
has  discussed  this  situation  with 
Federal  financial  experts,  mail  industry 
consultants,  the  Office  of  Management 
and  Budget,  and  many  Federal  mail 
managers.  Every  private-sector  expert 
that  GSA  has  reached  agrees  that  giving 
the  program  managers  information 
about,  and  responsibility  for,  the  money 
they  spend  on  mail  is  critical  to 
improved  management  and  cost  control. 
We  have  also  studied  the  experience  of 
the  five  Federal  agencies  (most  notably 
the  Department  of  Defense)  that  have 
converted  all  or  part  of  their  postage  to 
commercial  payment  processes.  On  the 
basis  of  this  discussion  and 
consideration,  the  General  Services 
Administration  has  decided  to  direct  the 
Federal  agencies  that  fall  within  its 
authority  to  stop  using  OMAS  to 
account  for  postage  and  to  pay  for 
postage  using  commercial  payment 
processes.  The  effective  date  for  this 
direction  is  October  1,  2003. 

When  Federal  line  managers  pay  for 
postage  the  same  way  that  private  sector 
oi;ganizations  do,  and  accoimt  for 
postage  costs  through  their  standard 
accounting  and  budget  processes,  they 
are  able  to: 

Track  postage  costs  in  real  time; 

Measure  performance; 

Identify  opportunities  to  save  money 
before  they  spend  it; 

Identify  instances  of  potential  fi'aud; 

Streamline  operations  and  improve 
productivity; 

Eliminate  the  extra  administrative 
binden  of  a  cumbersome  system;  and 

Increase  their  ability  to  react  quickly 
to  problems. 

We  recognize  that  the  transition  to 
commercial  payment  for  postage  will  be 
more  complicated  for  some  agencies 
than  for  odiers,  but  we  have  determined 
that  it  will  benefit  all  Federal  agencies 
and  the  taxpayers  in  the  long  run.  We 
estimate  savings  resulting  from  Federal 


agencies'  withdrawal  from  OMAS  will 
be  approximately  $70  million  annually 
across  the  government. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  interim 
rule  is  not  a  significant  rule  for  the 
purposes  of  Executive  Order  12866  of 
September  30, 1993. 

C.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  interim  rule  is  exempt  fi-om 
Congressional  review  prescribed  imder 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  persoimel. 

List  of  Subjects 

41  CFR  Part  101-9 

Government  property  management. 
41  CFR  Part  102-192 

Government  contracts, 
Intergoveriunental  relations.  Reporting 
and  recordkeeping  requirements, 
Security  measurements. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  chapters  101  and  102 
are  amended  as  follows: 

CHAPTER  101— {AMENDED] 

1.  Part  101-9  is  revised  to  read  as 
follows: 

PART  1 01-9— FEDERAL  MAIL 
MANAGEMENT 

Authority:  Sec.  2,  Pub.  L.  94-575,  as 
amended,  44  U.S.C.  2904;  40  U.S.C.  486(c); 
Sec.  205(c),  63  Stat.  390. 

§  1 01  -9.000    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  (41  CFR 
chapter  102,  parts  102-1  through  102-220). 

For  Federal  mail  management 
information  previously  contained  in  this 
part,  see  FMR  part  192  (41  CFR  part 
102-192). 

CHAPTER  102— (AMENDED] 

2.  Part  102-192  is  added  to 
subchapter  G  to  read  as  follows: 


PART  102-192— MAIL  MANAGEMENT 

Subpart  A— General  Provisions 

Sec. 

102-192.5    What  does  this  part  cover? 

102-192.10    What  authority  governs  this 

part? 
102-192.15    How  are  "I",  "you",  "me". 

"we",  and  "us"  used  in  this  part? 
102-192.20    How  are  "must"  and  "should" 

used  in  this  part? 
102-192.25     Does  this  part  apply  to  me? 
102-192.30    What  types  of  maildoes  this 

part  apply  to? 
102-192.35    What  definitions  apply  to  this 

part? 
1 02-1 92 .40    Where  can  1  get  more 

information  about  the  classes  of  mail? 
102-192.45     How  do  we  request  a  deviation 

from  these  requirements,  and  who  can 

approve  it? 

Subpart  B — General  Requirements 

102-192.50    What  must  all  agencies  do  to 
manage  their  mail  effectively  and 
.  efficiently? 

102-192.55    What  are  the  additional 
requirements  for  large  agencies? 

Sut>part  C — Reporting  Requirements 

102-192.60    What  must  we  report  to  GSA 

about  our  mail  operations? 
102-192.65     When  must  we  submit  reports 

to  GSA  about  our  mail? 
102-192.70    What  format  should  we  use 

when  reporting  mail  data  to  GSA? 
102-192.75    Where  do  we  send  our  mail 

management  reports  and  security  plan 
•     verifications? 
102-192.80    Why  does  GSA  require  these 

mail  reports? 

Subpart  D— Security  Provisions 

102-192.85    Must  I  have  a  mail  security 

plan? 
102-192.90    What  must  I  include  in  the  mail 

security  plan? 
102-192.95    What  else  should  I  include  in 

the  mail  security  plan? 

Subpart  E — Recommended  Actions 

102-192.100     What  Tinancial  system  features 
does  GSA  recommend  for  finance 
systems  to  keep  track  of  mail  costs? 

102-192.105    What  performance  goals  and 
measures  should  we  use? 

102-192.110    What  should  your  agency- 
wide  mail  management  plan  include? 

102-192.115     What  less  costly  alternatives 
to  expedited  mail  and  couriers  should 
your  agency-wide  mail  management  plan 
address? 

Subpart  F — Agency  Mail  Manager 
Responsibilities 

102-192.120    What  is  the  appropriate 

managerial  level  for  an  agency  mail 

manager? 
102-102.125     What  are  my  general 

responsibilities  as  an  agency  mail 

manager? 

Subpart  G— Facility  Mail  Manager 
Responsibilities 

102-192.130    What  are  my  general 
responsibilities  as  a  facility  mail 
manager? 
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102-192.135    What  should  I  include  when 
contracting  out  all  or  part  of  the  mail 
function? 

Subpart  H — Program-Level  Mail 
Responsibilities 

102-192.140    Which  program  levels  should 

have  a  mail  manager? 
102-192.145    What  are  the  mail 

responsibilities  at  the  program  level? 

Subpart  I— GSA's  Responsibilities  and 
Services 

102-192.150    What  are  GSA's 

responsibilities  in  mail  management? 
102-1 92. 1 55    What  types  of  support  does 

GSA  offer  to  Federal  agency  mail 

management  programs? 
Appendix  A  to  Part  102-192 — Large  Agency 

Mailers 
Appendix  B  to  Part  102-192— Mail  Center 

Security  Plan 

Authority:  Sec.  2,  Pub.  L.  94-575.  as 
amended,  44  U.S.C.  2904;  40  U.S.C.  486(c); 
Sec.  205(c),  63  Stat.  390. 

SubfMrt  A— General  Provisions 

f  102-192.5    What  does  this  part  cover? 

This  part  prescribes  policy  and 
requirements  for  the  efficient,  effective, 
economical,  and  secure  management  of 
incoming,  internal,  and  outgoing  mail  in 
Federal  agencies. 

{102-192.10    What  authority  governs  this 
part? 

This  part  is  governed  by  Section  2  of 
Public  Law  94-575,  the  Federal  Records 
Management  Amendments  of  1976  (44 
U.S.C.  2901-2904),  as  amended,  which 
requires  the  Administrator  of  General 
Services  to  provide  guidance  and 
assistance  to  Federal  agencies  on 
records  management  and  defines  the 
processing  of  mail  by  Federal  agencies 
as  a  records  management  activity. 

f  102-192.15    How  are  "I  "."you  "."me". 
"we",  and  "us"  used  in  this  part? 

In  this  part,  "I",  "me",  and  "you"  (in 
its  singular  sense)  refer  to  agency  mail 
managers  and/or  facility  mtdl  managers; 
the  context  makes  it  clear  which  usage 
is  intended  in  each  case.  "We",  "us", 
and  "you"  (in  its  plural  sense)  refer  to 
your  Federal  agency. 

f  102-192.20    How  are  "musf"  and  "should" 
used  In  this  part? 

In  this  part: 

(a)  "Must"  identifies  steps  that 
Federal  agencies  are  required  to  take; 
and 

(b)  "Should"  identifies  steps  that  GSA 
recommends. 

}  1 02-1 92.25    Does  this  part  apply  to  me? 

Yes,  this  part  applies  to  you  if  you 
work  in  a  Federal  agency,  as  defined  in 
§102-192.35. 


§  1 02-1 92.30    What  types  of  mail  does  this 
part  apply  to? 

This  part  applies  to  all  materials  that 
might  pass  through  a  Federal  mail 
processing  center,  including: 

(a)  All  internal,  incoming,  £uid 
outgoing  materials  such  as  envelopes, 
bulk  mail,  expedited  mail,  individual 
packages  up  to  70  pounds,  publications, 
and  postal  cards,  regardless  of  whether 
or  not  they  ciurently  pass  through  a 
particular  mail  center; 

(b)  Similar  materials  carried  by 
agency  personnel,  contractors,  the 
United  States  Postal  Service  (USPS), 
and  all  other  carriers  of  such  Items;  and 

(c)  Electronic  mail  only  if  it  is  printed 
out  and  mailed  as  described  in 
paragraphs  (a)  and  (b)  of  this  section; 
however,  this  part  encoiuages  agencies 
to  maximize  use  of  electronic  mail  in 
lieu  of  printed  media,  so  long  as  it  is 
cost-effective. 

§102-192.35    What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part: 

Agency  mail  manager  means  the 
person  who  manages  the  overall  mail 
communications  program  of  a  Federal 
agency.  The  agency  mail  manager  also 
represents  the  agency  in  its  relations 
with  mail  service  providers,  other 
agency  mail  managers,  and  the  GSA 
Office  of  Govemmentwide  Policy. 

Class  of  mail  means  the  5  categories 
of  domestic  mail  as  defined  by  the 
United  States  Postal  Service  (USPS)  in 
the  Domestic  Mail  Manual,  (ClOO 
through  Ceoo.l.z).  These  are: 

(1)  Express  Mail  and  Priority  Mail. 

(2)  First  Class. 

(3)  Standard  Mail  (e.g.,  bulk 
marketing  mail). 

(4)  Package  Services. 

(5)  Periodicals. 

Commingling  means  the  merging  of 
outgoing  mail  fi-om  one  facility  or 
agency  with  outgoing  mail  from  at  least 
one  other  source. 

Expedited  mail  is  a  generic  term  that 
means  mail  designated  for  delivery 
Uiore  quickly  than  the  USPS's  normal 
delivery  times  (which  vary  by  class  of 
mail).  Examples  of  expedited  mail 
include  USPS  Express  Mail  and 
overnight  and  two-day  delivery  by  other 
service  providers. 

Facility  mail  manager  means  the 
person  responsible  for  mail  in  a  specific 
Federal  facility.  There  may  be  many 
facility  mail  managers  within  a  Federal 
agency.  See  subpart  G  of  this  part  for 
additional  information  about  facility 
mail  managers. 

Federal  agency  (or  agency)  means: 

(1)  Any  executive  department  as 
defined  in  5  U.S.C.  101; 


(2)  Any  wholly  owned  Government 
corporation  as  defined  in  31  U.S.C. 
9101; 

(3)  Any  independent  establishment  in 
the  executive  branch  as  defined  in  5 
U.S.C.  104;  and 

(4)  Any  establishment  in  the 
legislative  branch,  except  the  Senate, 
the  House  of  Representatives,  the 
Architect  of  the  Capitol,  and  all 
activities  under  the  direction  of  the 
Architect  of  the  Capitol  (44  U.S.C. 
2901(14)). 

Federal  facility  (or  facility)  means  any 
office  building,  installation,  base,  etc., 
where  Federal  agency  employees  work; 
this  includes  any  facility  where  the 
Federal  government  pays  postage 
expenses  even  though  few  Federal 
employees  are  involved  in  processing 
the  mail. 

Incoming  mail  means  any  mail  that 
comes  into  the  agency  delivered  by  any 
service  provider,  such  as  the  USPS, 
UPS,  FedEx,  or  DHL. 

Internal  mail  means  mail  generated 
within  a  Federal  facility  that  is 
delivered  within  that  facility  or  to  a 
nearby  facility  of  the  same  agency,  so 
long  as  it  is  delivered  by  agency 
personnel  or  a  dedicated  agency 
contractor  (i.e.,  not  a  service  provider). 

Large  agency  means  a  Federal  agency 
whose  total  annual  mail  payments  to  all 
service  providers  exceeds  $1  million. 
See  appendix  A  to  this  part  for  a  current 
list  of  the  large  agencies. 

Mail  means  the  types  of  mail 
described  in  §  102-192.30. 

Mail  costs  means  allocations  and 
expenses  for  postage  and  all  other  mail 
costs  (e.g.,  payments  to  service 
providers,  mail  center  persoimel  costs, 
mail  center  overhead,  etc.). 

Mail  piece  design  means  laying  out 
and  printing  items  to  be  mailed  such 
that  they  can  be  processed  efficiently 
and  effectively  by  automated  maul- 
processing  equipment. 

Mail  system  means  all  of  the 
components  of  your  mail  operation 
including  your  methods  for  captimng 
'  data  on  your  mail  users,  their  volumes, 
and  costs.  The  mail  system  includes  the 
financial  and  accounting  systems.  It  can 
be  automated,  manual  or  both. 

Official  Mail  Accounting  System 
(OMAS)  is  the  Postal  Service's 
government-unique  system  used  to  track 
postage  used  by  most  Federal  agencies. 
OMAS  is  used  in  conjimction  with  each 
agency's  online  payment  and 
accounting  system  (OP AC)  account  at 
the  Treasury. 

Outgoing  mail  means  mail  generated 
within  a  Federal  facility  that  is  going 
outside  that  facility  and  is  delivered  by 
a  service  provider. 
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Postage  means  money  due  or  paid  to 
any  service  provider. 

Presort  means  a  mail  preparation  used 
to  receive  a  discounted  mailing  rate  by 
sorting  mail  according  to  USPS 
standards. 

Program  Level  means  a  subsidiary 
part  of  a  Federal  agency  that  generates 
a  significant  quantity  of  outgoing  mail. 
It  could  apply  to  an  agency 
organizational  entity,  program,  or 
project.  (See  subpart  H  of  this  part  for 
additional  information.) 

Service  provider  means  any  agency  or 
company  that  delivers  mail.  Some 
examples  of  service  providers  are  USPS, 
UPS,  FedEx,  DHL,  coiuier  services,  the 
Military  Postal  Service  Agency,  the 
State  Department  of  Diplomatic  Pouch 
and  Mail  Division  and  other  Federal 
agencies  providing  mail  services. 

Special  services  means  those  mail 
services  that  require  extra  payment  over 
basic  postage;  e.g.,  certified  mail, 
business  reply  mail,  registered  mail, 
insiu'ance,  merchandise  return  service, 
certificates  of  mailing,  return  receipts, 
and  delivery  confirmation. 

Unauthorized  use  of  agency  postage 
means  the  use  of  penalty  or  commercial 
mail  stamps,  meter  impressions,  or 
other  postage  indicia  for  personal  or 
unofficial  use. 

Worksharing  means  cost-effective 
ways  of  processing  outgoing  mail  that 
qualify  for  reduced  postage  rates; 
examples  include  presorting,  bar 
coding,  consolidating,  and 
commingling. 

§  1 02-1 92.40    Where  can  I  get  more 
Information  about  the  classes  of  mail? 

Details  about  mail  classes  can  be 
foimd  in  the  Domestic  Mail  Manual 
(DMM).  The  DMM  is  available  from 
New  Orders,  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954,  http://pe.usps.gov/. 

§  1 02-1 92.45    How  do  we  request  a 
deviation  from  these  requirements,  and  who 
can  approve  it? 

See  §§  102-2.60  through  102-2.110  of 
this  chapter  to  request  a  deviation  from 
the  requirements  of  this  part. 

Subpart  B — General  Requirements 

f  1 02-1 92.50    What  must  all  agencies  do  to 
manage  their  mail  effectively  and 
efficiently? 

All  agencies  are  required  to: 

(a)  Have  written  security  plans  for 
mail  operations  at  the  agency  level  and 
in  any  facility  where  one  or  more  full 
time  personnel  processes  mail. 

(b)  Ensure  that  mail  costs  are 
identified  at  the  program  level  within 
the  agency;  each  agency  will  have  to 


determine  the  appropriate  level  for  this 
requirement  because  the  level  at  which 
it  is  cost-beneficial  differs  widely. 
Program  level  costs  can  be  identified 
from  tracking  mailing  expenses  by 
program  areas,  cost  estimates,  financial 
reports,  reconciled  Postal  Service 
records,  and  reconciled  vendor  data. 

(c)  Beginning  October  1,  2003,  all 
payments  to  the  United  States  Postal 
Service  must  be  made  using  commercial 
payment  processes,  not  OMAS. 

(d)  Have  performance  measures  for 
mail  operations  at  the  agency  level  and 
in  all  subordinate  locations  that  spend 
more  than  $250,000  per  year  on  postage; 
it  is  up  to  each  agency  to  select  the 
actual  performance  measures  used. 

§  1 92.55    What  are  the  additional 
requirements  for  large  agencies? 

All  agencies  that  spend  more  than  $1 
million  per  year  on  postage  are 
additionally  required  to  develop  and 
maintain  an  annual  mail  management 
and  security  plan.  The  plan  must: 

(a)  State  total  amounts  paid  to  all 
service  providers; 

(b)  Verify  that  facility  security  plans 
have  been  reviewed  at  the  agency  level. 
A  copy  of  at  least  one  large  facility  plan 
must  be  attached; 

(c)  Identify  performance  measures  in 
use  at  the  agency  level; 

(d)  Identify  the  agency  mail  manager; 
and 

(e)  Describe  the  agency's  plans  to 
improve  the  economy  and  efficiency  of 
mail  operations. 


§102-192.70    What  format  should  we  use 
when  reporting  mail  data  to  GSA? 

GSA  will  provide  the  format  and 
reporting  process  for  submitting  the 
agency's  annual  mail  management  and 
security  plan.  These  will  be  developed 
in  collaboration  with  the  Interagency 
Mail  Policy  Council.  The  final  reporting 
format  will  be  posted  on  the  Mail  Policy 
Communications  home  page  at  http:// 
www.gsa.gov/mailpolicy. 

§102-192.75    Where  do  we  send  our  mall 
management  reports  and  security  plan 
verifications? 

Submit  hardcopy  mail  reports  to: 
General  Services  Administration,  Office 
of  Govemmentwide  Policy,  Mail 
Communications  Policy  Division 
(MTM),  1800  F  Street,  NW.,  STE  1221, 
Washington,  DC  20405-0002.  Electronic 
submissions  are  encouraged.  Submit 
electronic  reports  to: 
federal.mail@gsa.gov. 

§102-192.80    Why  does  GSA  require  these 
mail  reports? 

GSA  requires  these  annual  agency 
mail  management  and  seciuity  plans  to: 

(a)  Ensure  that  the  large  Federal  mail 
programs  have  the  tools  and  procedures 
in  place  to  manage  their  operations 
efficiently  and  effectively; 

(b)  Ensure  that  appropriate  security 
measures  are  in  place;  and 

(c)  Allow  GSA  to  fulfill  its 
responsibilities  under  the  Federal 
Records  Act,  especially  with  regards  to 
sharing  best  practices,  training, 
standards,  and  guidelines. 


Subpart  C-Reporting  Requirements        subpart  [>-Securlty  Provisions 


§  1 02-1 92.60    What  must  we  report  to  GSA 
Aout  our  mail  operations? 

If  you  meet  the  definition  of  a  large 
agency  (see  §  102-192.35),  you  must 
report  to  GSA  annually  either  your  mail 
management  and  security  plan,  revised 
section(s)  of  that  plan,  or  a  statement 
verifying  that  your  plan  has  been 
reviewed  and  that  there  are  no  changes 
to  it.  The  aimual  report  must  state  that 
all  facility  security  plans  have  been 
reviewed  by  a  competent  authority 
within  the  past  year. 

§  1 02-1 92.65    When  must  we  submit 
reports  to  GSA  about  our  mail? 

If  you  meet  the  requirement  in  §  102- 
192.35,  the  first  annual  agency  mail 
management  and  security  plan  to  GSA 
covering  Fiscal  Year  2001  is  due 
September  4,  2002.  Thereafter,  fiscal 
year  reports  will  be  due  annually  on 
March  30.  You  must  promptly  report  the 
name  of  the  agency  mail  manager 
whenever  it  changes.  GSA  maintains  an 
updated  list  of  Federal  agency  mail 
managers  at  http://www.gsa.gov/ 
mailpolicy. 


§  1 02-1 92.85    Must  I  have  a  mail  security 
plan? 

Every  Federal  agency  and  agency 
location  where  an  agency  has  one  or   . 
more  full  time  personnel  processing 
mail  must  implement  a  written  mail 
seciuity  plan.  The  size  and  scope  of  the 
security  plan  should  be  commensurate 
with  the  size  and  responsihilities  of 
each  agency  or  location.. The  security 
plan  should  be  updated  whenever 
circumstances  warrant.  As  a  minimum, 
it  should  be  reviewed  annually. 

§  1 02-1 92.90    What  must  I  include  in  the 
mail  security  plan? 

Your  security  plan  must  include 
polices  and  procedures  for  safe  and 
secure  operations  consistent  with  your 
agency's  core  mission.  It  must  also 
include: 

(a)  Procediues  for  handling  all 
incoming  mail,  regardless  of  service 
provider; 

(b)  Plans  for  security  training  for  mail 
center  personnel; 

(c)  Procediues  for  ensiuing 
compliance  with  the  standards 
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established  by  the  Interagency  Security 
Committee  that  was  established  in 
accordance  with  Executive  Order  12977, 
dated  October  19. 1995  (3  CFR,  1995 
Comp.,  p.  413).  These  standards  can  be 
found  at  http://www.oca.gsa.gov; 

(d)  A  list  of  all  large  facilities,  their 
points  of  contact  and  telephone 
niunbers;  and 

(e)  Plans  for  annual  reviews  of  the 
agency's  seciuity  plan  and  facility-level 
security  plans. 

f  102-192.95    What  elM  should  I  include  in 
the  mail  sacuiity  plan? 

Additionally,  youi  plan  should  ensiu« 
that: 

(a)  Facility  mail  managers  participate 
in  their  building  security  committees, 
wherever  such  committees  exist; 

(b)  Mail  is  transported  in  a  safe 
maimer; 

(c)  X-raying  of  mail  occurs  where 
appropriate;  and 

(d)  The  standards  outlined  in 
appendix  B  to  this  part  are 
implemented. 

Subpart  E— Recomm«nded  Actions 

f  102-1 92.1 00    What  financial  system 
features  does  GSA  recommend  for  finance 
systems  to  l(eep  track  of  mail  costs? 

Agencies  should  develop  or  use  a 
financial  accountability  system  that 
separately  tracks  all  mail  costs  to  the 
program  area  or  below.  The  system 
should: 

(a)  Show  allocations  and  expenses  for 
postage  and  all  other  mail  costs  (e.g., 
payments  to  service  providers,  mail 
center  personnel  costs,  mail  center 
overhead,  etc.)  separate  from  all  other 
administrative  expenses; 

(b)  Assign  control  of  funds  for  postage 
to  the  same  person  who  has'overall 
authority  to  control  mail  decisions  for 
the  program  area; 

(c)  Allow  mail  centers  to  establish 
systems  to  charge  their  customers  for 
postage;  and 

(d)  Identify  and  charge  mail  costs  that 
are  part  of  printing  contracts  to  the 
program  level. 

1102-192.105    What  performance  goals 
and  measures  should  we  use? 

Section  102-192.50  requires  all  large 
agencies  to  have  performance  measiues 
for  mail  operations  at  the  agency  level 
and  in  all  subordinate  locations  that 
spend  more  than  $250,000  per  year  on 
postage.  All  other  agencies  are  also 
encouraged  to  identify  performance 
goals  and  measures  for  incoming  and 
outgoing  mail  operations.  Yoiu 
performance  measurement  efforts 
should  be  focused  on  the  large  ^Eilities 
that  generate  most  of  your  mail.  The 
range  of  measures  will  depend  on  the 


size  of  your  agency  or  facility,  your 
mission,  and  the  life  cycle  cost  of  data 
collection.  GSA  will  provide  suggested 
performance  measures  through  its  mail 
policy  website. 

§102-192.110    What  should  your  agency- 
wide  mail  management  plan  include? 

Yoiu  agency-wide  mail  management 
plan  should  address: 

(a)  The  ways  in  which  mail 
management  supports  your  agency's 
mission; 

(b)  Information  about  your  agency's 
primary  facilities; 

(c)  Opportunities  for  reducing  costs 
and/or  enhancing  your  agency's  ability 
to  perform  its  mission  through  better 
mail  management; 

(d)  How  you  choose  the  lowest  cost 
and/or  best  value  service  provider(s)  for 
outgoing  mail,  while  ensiuing  that  the 
Private  Express  Statutes  and  all  USPS 
regulations  are  followed; 

(e)  Opportiuiities  for  centralized  mail 
processing,  worksharing,  consolidation, 
and  commingling  to  obtain  postage 
savings; 

(f)  How  and  to  what  extent  you  will 
move  toward  ensuring  that  the  person 
who  controls  mail  decisions  is  the  same 
person  who  controls  the  funds  for 
postage; 

(g)  How  and  to  what  extent  you  will 
move  toward  ensuring  that  yoiu- 
financial  systems  show  allocations  and 
expenses  for  postage  and  all  other  mail 
costs  separately  from  all  other 
administrative  expenses;  and 

(h)  How  you  are  developing  specific 
performance  goals,  maintaining 
performance  data  systems. and  relating 
mail  management  goals  to  your  agency's 
mission-related  goals. 

§102-192.115    What  less  costly 
alternatives  to  expedited  mail  and  couriers 
should  your  agency-wide  mail  management 
plan  address? 

Yoiu  plan  should  address  the 
following  alternatives  to  expedited  mail 
and  couriers: 

(a)  First  Class  and  Priority  Mail  from 
the  USPS; 

(b)  Package  delivery  services  from 
other  service  providers;  and 

(c)  Electronic  transmission  via  e-mail, 
facsimile  transmission,  electronic 
conunerce,  the  Internet,  etc. 

Subpart  F — Agency  Mail  Manager 
Responsibilities 

§102-192.120    What  is  the  appropriate 
managerial  level  for  an  agency  mail 
manager? 

The  agency  mail  manager  should  be  at 
a  managerial  level  that  enables  him  or 
her  to  fulfill  the  requirements  of  §§  102- 
192.50  through  102-192.65  and  §  102- 
192.125. 


S  102-192.125    What  are  my  general 
responsibilities  as  an  agency  mail 
manager? 

In  addition  to  carrying  out  the 
responsibilities  in  §  1^2.50,  an  agency 
mail  manager  should: 

(a)  Establish  written  policies  and 
procedures  to  provide  timely  and  cost 
effective  dispatch  and  delivery  of  mail; 

(b)  Ensure  agency-wide  awareness 
and  compliance  with  standards  and 
operational  procedures  established  by 
all  service  providers  used  by  the  agency; 

(c)  Monitor  the  agency's  mailings  and 
other  mail  management  activities, 
especially  expedited  mail,  mass 
mailings,  mailing  lists,  and  couriers, 
and  seek  opportunities  to  implement 
cost-effective  improvements  and/ or  to 
enhance  performance  of  the  agency's 
mission; 

(d)  Develop  and  direct  agency 
programs  and  plans  for  proper  and  cost- 
effective  use  of  transportation, 
equipment,  and  supplies  used  for  mail; 

(e)  Although  not  required  for  other 
than  large  agencies,  develop,  implement 
and  provide  to  GSA  the  agency's  annual 
mail  management  and  mail  security 
plan  (see  subpart  C)  of  this  part; 

(f)  Ensure  that  facility  mail  managers 
receive  the  training  they  need  to 
perform  their  assigned  duties; 

(g)  Ensiue  that  users  at  the  program 
level  receive  the  training  needed  to 
reduce,  track  and  budget  for  their 
mailing  expenses; 

(h)  Ensure  that  expedited  mail  and 
couriers  are  used  only  when  authorized 
by  the  Private  Express  Statutes  (39 
U.S.C.  601-606)  and  when  necessary 
and  cost-effective; 

(i)  Establish  written  policies  and 
procediues  to  minimize  personal  mail 
in  incoming,  outgoing,  and  internal 
agency  mail; 

Note  to  paragraph  (i):  An  agency  may 
decide  to  accept  and  process  personal  mail 
for  personnel  living  on  a  Federal  facility, 
personnel  stationed  outside  the  United 
States,  or  personnel  in  other  situations  who 
would  otherwise  suffer  hardship.  Mailing 
costs  associated  with  filing  travel  vouchers 
and  payment  of  Government  sponsored 
charge  card  billings  are  considered  as 
"incidental  expenses"  as  defined  in  the  "Per 
Diem  Allowance"  in  the  Federal  Travel 
Regulations  (41  CFR  300-3.1). 

(j)  Establish  and  maintain  a  system 
that  tracks  the  financial  and  other 
performance  data  discussed  in  §§  102- 
192.50  and  102-192.100; 

(k)  Work  with  agency  executives  to 
ensure  that,  to  the  maximum  practical 
extent,  the  person  who  makes  the 
decision  to  mail  any  significant  niunber 
of  pieces  of  mail  is  the  same  person  who 
controls  the  fimds  for  postage; 

(1)  Work  with  agency  accounting 
persoimel  to  ensiue  that  financial 
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systems  show  allocations  and  expenses 
for  postage  and  all  other  mail  costs 
separately  from  all  other  administrative 
expenses;  and 

(m)  Ensure  that  bills  from  all  service 
providers  are  reconciled  and  paid  on  a 
timely  basis. 

Subpart  G — Facility  Mail  Manager 
Responsibilities 

§  102-192.130    What  are  my  general 
responsibilities  as  a  facility  mail  manager? 

As  a  Federal  facility  mail  manager 
you  should: 

(a)  Implement  policies  and 
procedures  developed  by  the  agency 
mail  manager,  including  cost  control 
procedures; 

(b)  Work  to  improve,  streamline,  and 
reduce  the  cost  of  mail  practices  and 
procedures  by  continually  reviewing 
work  processes  throughout  the  facility 
and  seeking  opportimities  for  cost- 
effective  change; 

(c)  Work  closely  with  all  facility 
personnel,  especially  the  program  level 
users  who  develop  large  mailings,  to 
minimize  postage  and  associated 
printing  expenses  through  improved 
mail  piece  design,  mail  list 
management,  electronic  transmission  of 
data  in  lieu  of  mail,  and  other 
appropriate  measures;  keeping  current 
on  new  technologies  that  could  be 
applied  to  reduce  your  mailing  costs; 

(d)  Work  with  local  managers  to 
ensure  that,  to  the  maximum  practical 
extent,  the  person  who  makes  the 
decision  to  mail  any  significant  number 
of  pieces  of  mail  is  the  same  person  who 
controls  the  funds  for  postage; 

(e)  Ensiu-e  that  expedited  mail  and 
couriers  are  used  only  when  authorized 
by  the  Private  Express  Statutes  (39 
U.S.C.  601-606)  and  when  necessary 
and  cost-effective; 

(f)  Provide  centralized  control  of  all 
mail  processing^ctivities  at  the  facility, 
including  all  regularly  scheduled,  small 
package,  and  expedited  service 
providers,  couriers,  equipment  and 
personnel; 

(g)  Review  unauthorized  use,  loss,  or 
theft  of  postage,  including  any 
imauthorized  use  of  penalty  or 
commercial  mail  stamps,  meter 
impressions  or  other  postage  indicia, 
and  immediately  report  such  incidents 
to  the  agency  Inspector  General,  internal 
security  office,  or  other  appropriate 
authority; 

(h)  provide  training  opportunities  for 
all  levels  of  agency  personnel  at  the 
facility  on  cost-effective  mailing 
practices  for  incoming,  outgoing, 
internal  mail  and  security; 

(i)  Ensure  that  outgoing  mail  meets  all 
the  standards  established  by  yoiu 


service  provider(s)  for  weight,  size, 
hazardous  materials  content,  etc.; 

(j)  Produce  and  implement  an  agency 
mail  management  and  mail  security 
plan;  and 

(k)  Respond  to  the  requirements  of 
this  part. 

§  1 02-1 92.1 35    What  should  I  include  when 
contracting  out  all  or  part  of  the  mail 
function? 

Any  contract  for  a  mail  function 
should  require  compliance  with: 

(a)  This  part; 

(b)  The  Private  Express  Statutes  (39 
U.S.C.  601-606);  and 

(c)  All  agency  policies,  procedures, 
and  plans,  including  the  agency  wide 
mail  management  and  mail  security 
plan  and,  if  applicable,  facility  mail 
security  plans. 

Subpart  H— Program-Level  Mail 
Responsibilities 

§  1 02-1 92.1 40    Which  program  levels 
should  have  a  mall  manager? 

Every  program  level  within  a  Federal 
agency  that  generates  a  significant 
quantity  of  outgoing  mail  should  have  a 
mail  manager  at  the  program  level.  It  is 
up  to  each  agency  to  decide  which 
programs  will  have  a  full-time  or  part- 
time  mail  manager.  In  making  this  . 
determination,  the  agency  should 
consider  the  total  volume  of  outgoing 
mail  that  is  put  into  the  mail  stream  by 
the  progreun  itself  or  by  a  printer, 
presort  contractor,  or  other  contractor 
on  the  program's  behalf. 

§  1 02-1 92.1 45    What  are  the  mail 
responsibilities  at  the  program  level? 

Your  responsibilities  at  the  program 
level  include: 

(a)  Ensuring  that  yoiu-  program 
complies  with  all  applicable  mail 
policies  and  procedures,  including  this 
part; 

(b)  Working  closely  with  your 
program  personnel  to  minimize  postage 
and  associated  printing  expenses 
through  improved  mail  piece  design, 
mail  list  management,  electronic 
transmission  of  data  in  lieu  of  mail,  and 
other  appropriate  measures; 

(c)  Keeping  current  on  new 
technologies  and  practices  that  could 
reduce  your  mailing  costs  and/or  make 
your  use  of  mail  more  eff^ective; 

(d)  Coordinating  all  of  your  program's 
large  mailing^  and  print  jobs  to  ensure 
that  the  most  efficient  and  effective 
procediu'es  are  used; 

(e)  Providing  training  opportunities  to 
your  program  personnel;  and 

(f)  Working  closely  with  the  agency 
mail  manager,  mail  managers  at  all 
agency  facilities  that  handle  significant 
quantities  of  mail  or  print  functions  for 


your  program,  and  mail  technical 
experts. 

Subpart  I— <jSA's  Responsibilities  and 
Services 

§102-192.150    What  are  GSA's 
responsibilities  in  mail  management? 

Under  the  Federal  Records 
Management  Amendments  of  1976,  as 
amended  (44  U.S.C  2904),  GSA  is 
required  to  provide  guidance  and 
assistance  to  Federal  agencies  to  ensure 
economical  and  effective  records 
management  by  such  agencies  (mail  is 
one  type  of  record,  according  to  the 
Act).  In  carrying  out  its  responsibilities 
under  the  Act,  GSA  is  required  to: 

(a)  Promulgate  standards,  procediu-es, 
and  guidelines; 

(b)  Conduct  research  to  improve 
practices  and  programs: 

(c)  Collect  and  disseminate 
information  on  training  programs, 
technological  developments,  etc.; 

(d)  Establish  an  interagency 
committee  (i.e.,  the  Interagency  Mail 
Policy  Council)  to  provide  an  exchange 
of  information  among  Federal  agencies: 

(e)  Conduct  studies,  inspections,  or 
surveys; 

(f)  Promote  economy  and  efficiency  in 
the  selection  and  utilization  of  space, 
staff,  equipment,  and  supplies:  and 

(g)  In  the  event  of  an  emergency, 
communicate  with  agencies. 

§102-192.155    What  types  of  support  does 
GSA  offer  to  Federal  agency  mail 
management  programs? 

GSA  supports  Federal  agency  mail 
management  programs  by: 

(a)  Assisting  development  of  agency 
policy  and  guidance  in  mail 
management  and  mail  operations; 

(b)  Identifying  better  business 
practices  and  sharing  them  with  Federal 
agencies; 

(c)  Developing  and  providing  access 
to  a  Governmentwide  management 
information  system  for  mail: 

(d)  Helping  agencies  develop 
performance  measures  and  management 
information  systems  for  mail; 

(e)  Maintaining  a  current  list  of 
Agency  Mail  Managers: 

(f)  Establishing,  developing  and 
maintaining  interagency  mail 
committees; 

(g)  Maintaining  liaison  with  the  USPS 
apd  other  service  providers  at  the 
national  level: 

(h)  Maintaining  a  website  for  mail 
communications  policy;  and 

(i)  Serving  as  a  point  of  contact  for 
mail  issues.  You  may  also  contact  GSA 
at:  General  Services  Administration, 
Office  of  Governmentwide  Policy,  Mail 
Communications  Policy  Division 
(MTM),  1800  F  Street,  NW.,  STE  1221. 
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Washington,  DC  20405;  e-mail: 
federal.mail@gsa.gov. 

Appendix  A  To  Part  102-192— Large 
Agency  Mailers 

As  of  December  2000,  the  following  26 
large  agencies  met  the  definition  of  "large 
agency"  in  §102-192.35: 
Department  of  Agriculture 
Department  of  Commerce 
Department  of  Defense 
Department  of  Education 
Department  of  Energy 
Department  of  Health  and  Human  Services 
Department  of  Housing  and  Urban 

Development 
Department  of  Interior 
Department  of  Justice 
Department  of  Labor 
Department  of  State 
Department  of  Transportation 
Department  of  Treasury 
Department  of  Veterans  Affairs 
Environmental  Protection  Agency 
Equal  Employment  Opportunity 
Federal  Deposit  Insurance  Corporation 
Federal  Emergency  Management  Agency 
General  Services  Administration 
Government  Printing  Office 
Library  Of  Congress 
National  Aeronautics  and  Space 

Administration 
National  Science  Foundation 
Small  Business  Administration 
Smithsonian  Institution 
Social  Security  Administration 

Appendix  B  To  Part  102-192— Mail 
Center  Security  Plan 

Introduction 

I.  The  mail  center  is  a  major  gateway  into 
any  business  or  government  agency.  Each 
day,  the  typical  mail  center  handles 
hundreds  or  thousands  of  items  from  routine 
letters  to  confidential  documents,  high  value 
parcels,  and  even  money.  Security  is  critical 
for  this  critical  nerve  center.  An  effective 
mail  center  security  program  should  address: 

A.  Risk  Analysis 

B.  Employee  Safety 

C.  Physical  Security 

D.  Inbound  Mail  Procedures 

E.  Postage  Security 

F.  Contractors 

G.  Continuity  of  Operatioiis  Planning 
H.  Communications 

I.  Training 
J.  Plan  Review 

n.  Some  agencies  have  satellite  locations 
with  no  official  mail  centers.  Responsibilities 
for  processing  mail  are  divided  among 
administrative  and  support  staff.  Although 
the  security  plan  for  mail  operations  may  be 
limited  for  these  smaller  sites,  each  of  the 
sections  A.  through  J.  of  the  appendix  should 
be  adopted  when  appropriate. 

III.  A  strong  plan  supplemented  with 
regular  training  and  reviews  will  help  instill 
a  culture  that  emphasizes  the  importance  of 
good  security.  Maximize  the  success  of  the 
security  plan  by  involving  all  members  of 
your  team — managers,  employees,  security 
managers  and  union  representatives— during 
development. 


A.  Risk  Analysis 

The  first  step  in  effective  security  is  to 
conduct  a  risk  analysis  for  your  mail 
operation.  While  there  are  minimum 
standards  that  every  agency  should  follow, 
your  particular  posture  should  reflect  the 
mission  of  your  agency. 

B.  Employee  Safety 

The  anthrax  attacks  reminded  us  all  how 
important  employee  safety  is.  We  do  not 
know  whether  there  will  be  another  attack, 
so  we  should  take  the  proper  steps  to  ensure 
the  safety  of  our  employees. 

1.  Personal  protection  equipment  should 
be  made  available  for  all  employees.  These 
include  gloves  and  masks.  When  using  any 
form  of  respiratory  equipment,  the  manager 
must  make  sure  that  proper  OSHA  standards 
are  met.  See  appendix  D  of  OSHA's 
Respiratory  Protection  standard  for 
information  about  the  use  of  respirators  when 
such  use  is  voluntary  (29  CFR  1910.134, 
appendix  D). 

2.  Also,  instruct  employees  to  wash  hands 
regularly  with  soap  and  water.  At  a 
minimum,  hands  should  be  washed  when 
gloves  are  removed,  before  eating,  and  at  the 
end  of  a  shift. 

C.  Physical  Security 

Managers  need  to  address  the  physical 
security  of  the  mail  center. 

1.  Place  the  mail  center  in  an  enclosed 
room,  with  defined  points  of  entry.  Limit 
access  to  those  employees  who  work  in  the 
mail  center,  or  who  have  immediate  need  for 
access,  such  as  known  couriers. 

2.  Where  appropriate,  install  controlled 
access  equipment;  key  control,  card  readers 
or  buzz  entry  are  a  few  options.  Additionally, 
each  access  point  should  be  alarmed  and 
monitored  for  after  hours  activity.  Secure 
areas,  such  as  safes  or  locked  cabinets, 
should  be  established  inside  the  mail  center 
for  meters,  express  shipments  and  valuables. 

3.  Managers  should  draft  detailed 
procedures  for  opening  and  closing  the  mail 
center.  Logs  with  checklists  should  be  posted 
and  signed  daily. 

D.  Inbound  Mail  Procedures 

'l.  The  inbound  mail  operation  should  be 
separate  from  the  rest  of  the  mail  center.  All 
incoming  mail  should  be  isolated  in  an  area 
where  it  can  be  inspected.  Delivery  personnel 
should  have  limited  access  to  the  facility  and 
should  be  serviced  at  a  counter. 

2.  Establish  a  closed-loop  manifest  system 
for  all  accountable. letters  and  packages  (e.g., 
certified  mail,  UPS,  FedEx).  Verify  the 
delivery  manifest  sheet  \6  ensure  that  you 
have  received  all  packages  listed.  All 
accountable  mail  should  be  signed  for 
whenever  possession  changes.  Always 
require  a  signature  at  the  final  point  of 
delivery.  File  copies  of  the  manifest  by  date. 

3.  If  possible,  acquire  an  x-ray  machine  to 
scan  mail.  All  mail,  regardless  of  carrier, 
should  be  x-rayed.  If  volume  does  not  permit 
this,  x-ray  all  packages. 

4.  Mail  center  employees  should  be  trained 
to  recognize  and  report  suspicious  packages. 
Characteristics  of  a  suspicious  package  or 
letter  can  vary  depending  upon  the  type  of 
mail  your  operation  regularly  processes  (see 


http://www.fbi.gov/pressrel/pressrel01/ 
mail3.pdf  for  more  information). 

E.  Postage  Security 

Postage  theft  is  a  Federal  offense  and 
managers  should  be  proactive  in  this  area. 

1.  Managers  should  integrate  accounting 
procedures  for  all  forms  of  postage — meters, 
stamps  and  permits.  Meter  logs  must  be 
accurately  kept,  and  meters  should  be  locked 
when  not  in  use.  Where  feasible,  the  meter 
should  be  removed  from  the  equipment  and 
stored  in  a  locked  cabinet  during  off-hours. 

2.  Establish  additional  controls  to  ensure 
proper  access  and  accountability  for  permit 
envelopes  and  labels.  Controls  should  be 
established  for  stamps  and  other  carriers  as 
well. 

F.  Contractors 

Some  agencies  use  contractors  to  process 
their  mail.  This  could  be  either  an  outsource 
provider  that  runs  your  mail  center  or  a 
lettershop  that  handles  your  presort.  It's 
important  to  remember  that  security  of  the 
mail  is  still  the  responsibility  of  the  agency. 
Include  the  key  points  from  your  security 
plan  in  every  contract,  and  conduct  periodic 
reviews  separate  ft'om  the  contract  process. 

G.  Continuity  of  Operations  Planning 

1.  Ma^iagers  should  have  a  written 
continuity  of  operations  plan  (COOP)  to  deal 
with  emergency  situations.  The  plan  should 
include: 

a.  Name(s)  of  Mail  Security  Coordinator/ 
Response  Team 

b.  Procedures  on  how  to  respond  to  a  threat 
or  incident 

c.  Who  to  contact  in  the  event  of  an 
emergency 

d.  Location  and  contents  of  "fly-away  kit" 

e.  Location/phone  numbers  of  backup 
facility 

f.  A  list  of  critical  documents  and  mail 
required  for  the  agency  to  complete  its 
mission 

2.  Copies  of  this  plan  should  be  stored  in 
easily  accessible  areas,  including  off-site. 

3.  Also,  you  need  to  test  the  plan  on  a 
quarterly  basis.  Verify  that  all  the 
information  is  up-to-date,  that  contacts, 
facilities  access,  and  the  call  trees  are  correct. 

H.  Communications 

A  good  communications  program  is  part  of 
any  successful  mail  operation  and  is  critical 
for  security  issues.  Make  sure  that  the 
information  being  shared  is  factual,  not 
opinion,  and  verify  that  it  is  up-to-date. 

1.  Schedule  regular  meetings  with  a 
representative  fi^m  the  senior  management 
of  your  agency  (Executive  Secretariat, 
Administrator,  etc.).  Review  the  steps  you've 
taken  to  secure  the  mail,  and  address  any 
outstanding  issues. 

2.  Develop  a  communications  plan  to  be 
executed  when  responding  to  a  threat.  This 
plan  should  cover  how  to  both  acquire  and 
distribute  information.  Prepare  a  list  of 
trusted  resources  to  acquire  timely  and 
accurate  information  (e.g.,  GSA,  USPS,  CEXH, 
etc.).  Organize  a  protocol  for  the  approval 
and  distribution  of  information  on  the  status 
of  the  mail  operation. 
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/.  Training 

Education  and  awareness  are  the  essential 
ingredients  to  preparedness.  Employees  must 
remain  aware  of  their  surroundings  and  the 
packages  they  handle.  You  must  carefully 
design  and  vigorously  monitor  your  security 
program  to  reduce  the  risk  for  all. 

1.  Through  training  you  can  develop  a 
culture  of  security  awareness  in  your 
operation.  Essential  to  ensuring  employee 
confidence  in  their  safety  is  the  inclusion  of 
union  representatives  or  other  employee 
representatives  in  developing  and  giving 
training.  Managers  should  consider  security 
training  a  critical  element  of  their  job. 

2.  A  complete  training  program  will 
dude: 

a.  Basic  security  procedures; 

b.  Recognizing  and  reporting  suspicious 
packages; 

c.  Proper  use  of  personal  protection 
equipment; 

d.  Responding  to  a  biological  threat;  and 

e.  Responding  to  a  bomb  threat. 

3.  Maintain  a  log  of  all  employees  and 
iaining  attended,  including  the  date 
completed.  Follow  up  with  refresher  training 
on  a  regular  basis. 

4.  In  addition  to  educating  the  employees 
who  work  for  you,  you  must  educate  all 
employees  who  work  in  the  facility  on  best 
mail  practices  including  security  measures. 
Employee  awareness  of  the  measures  you 
have  taken  leads  to  confidence  in  the  safety 
of  the  packages  that  are  delivered  to  their 
desktops. 

/.  Plan  Review 

The  General  Services  Administration 
strongly  recommends  external  review  of  your 
security  plan.  This  may  include  a  review  by 
a  consultant,  your  agency  security 
department,  or  a  peer  review. 

Dated:  May  16,  2002. 
Stephen  A.  Perry, 
Administrator  of  General  Services. 
(FR  Doc.  02-13834  Filed  6-5-02;  8:45  am] 
BM.UNG  CODE  6820-24-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  No.  95-177;  FCC  02-135] 

Biomedical  Telemetry  Transmitters 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  denial. 

StiMMARY:  This  document  dismisses  a 
petition  for  reconsideration  filed  by  the 
Cellular  Phone  Taskforce  concerning  the 
effects  of  radio  frequency  radiation  on 
"electrosensitive"  individuals,  and 
denies  a  petition  for  partial 
reconsideration  concerning  separation 
distances  filed  by  the  National 
Association  of  Broadcasters. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  Van  Tuyl,  Office  of  Engineering 
and  Technology,  (202)  418-7506. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's 
Memorandum  Opinion  and  Order,  ET 
Docket  No.  95-177,  FCC  02-135, 
adopted  May  2,  2002,  and  released  May 
13.  2002.  The  full  text  t)f  this  document 
is  available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257). 
445  12th  Street,  SW.  Washington,  DC 
20554.  The  complete  text  of  this 
dociunent  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  445  12th  Street, 
SW.,  Room.  CY-B402,  Washington.  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365. 

Summary  of  the  Memorandum  Opinion 
and  Order 

1.  In  October  1997,  the  Commission 
adopted  a  Report  and  Order  (R&O)  that 
increased  the  maximum  permitted 
signal  strength  for  medical  telemetry 
transmitters  operating  in  the  broadcast 
television  bands  under  Part  15  of  the 
riiles.  The  R&O  also  permitted  these 
devices  to  operate  oh  TV  channels  14- 
46  in  addition  to  TV  channels  7-13 
where  they  already  were  permitted  to 
operate.  To  prevent  interference  to  TV 
broadcast  signals,  minimum  required 
separation  distances  were  established 
between  medical  telemetry  transmitters 
and  the  Grade  B  contours  of  co-channel 
analog  TV  stations.  No  separation 
distances  were  proposed  or  established 
between  medical  telemetry  transmitters 
and  the  noise  limited  service  contours 
of  digital  TV  stations,  but  medical 
telemetry  transmitters  must  operate  on  a 
non-interference  basis  to  digital  TV  and 
to  all  other  authorized  services. 

2.  Two  parties  filed  petitions  for 
reconsideration  of  the  rules  adopted  in 
the  R&O.  The  Cellular  Phone  Taskforce 
(CPT)  claims  that  the  transmission 
levels  permitted  in  the  rules  are  too  high 
and  are  therefore  discriminatory 
because  they  will  adversely  affect 
persons  who  are  extremely  sensitive  to 
electromagnetic  fields.  The  National 
Association  of  Broadcasters  (NAB) 
claims  that  the  rules  do  not  provide 
adequate  protection  to  analog  TV 
broadcast  signals  from  interference 
caused  by  medical  telemetry 
transmitters.  NAB  states  that  we  used  a 
desired-to-undesired  (D/U)  signal  ratio 
that  was  too  low  in  calculating  the 
minimiun  required  separation  distances 


between  medical  telemetry  transmitters 
and  the  Grade  B  contours  of  co-channel 
TV  stations.  NAB's  petition  did  not 
address  the  issue  of  protecting  digital 
TV  signals  from  interference  by  medical 
telemetry  equipment. 

3.  Prior  to  the  adoption  of  the  Report 
and  Order  in  this  proceeding,  the 
Commission  addressed  in  another 
proceeding  CPT's  arguments  that 
stringent  standards  for  RF  emissions 
should  be  established  to  protect  persons 
who  are  adversely  affected  by  exposure 
to  low-level  electromagnetic  fields. 
More  specifically,  in  1996,  CPT  filed  a 
petition  for  reconsideration  in  ET 
Docket  93-62,  which  adopted  new 
guidelines  and  methods  for  evaluating 
the  environmental  effects  of  radio 
frequency  (RF)  radiation  from  FCC- 
regulated  transmitters.  CPT's  petition. in 
that  proceeding  argued  that  stricter  RF 
emission  limits  were  necessary  to 
protect  persons  who  are 
"electrosensitive."  The  Commission 
denied  CPT's  petition  on  August  25, 
1997,  stating  that  the  RF  safety  rules 
adopted  in  that  proceeding  were  based 
on  the  recommendations  of  expert 
organizations  and  federal  agencies  with 
responsibilities  for  health  and  safety, 
and  that  it  was  not  practicable  for  the 
Commission  to  independently  evaluate 
studies  of  biological  effects,  especially 
concerning  controversial  issues  such  as 
whether  some  persons  are 
"electrosensitive."  CPT  appealed  the 

"  Commission's  decision  in  ET  Docket 
93-62  at  the  same  time  it  petitioned  for 
reconsideration  of  the  Commission's 
decision  in  this  proceeding.  The  Court 
affirmed  the  Commission's  decision  to 
rely  on  standards  formulated  by  expert 
organizations  and  agencies.  In  denying 
a  rehearing,  the  Court  specifically 
concluded,  in  response  to  CPT's  claims 
of  discrimination  against  handicapped 
persons,  that  the  American  with 
Disabilities  Act  (42  U.S.C.  12101  et  seq.) 
did  not  apply  to  the  Commission's 
decision  and  that  argviments  made 
under  the  Rehabilitation  Act  (29  U.S.C. 
701  et  seq.)  were  without  merit.  Because 
the  essence  of  CPT's  arguments  here 
have  already  been  addressed  by  the 
Commission  in  ET  Docket  93-62  and 
the  Commission's  decision  in  that 
proceeding  has  been  affirmed  on  appeal, 
we  are  dismissing  CPT's  petition  for 
reconsideration  in  this  proceeding. 

4.  We  find  that  the  45  dB  D/U  signal 
ratio  we  selected  to  determine  the 
required  separation  distances  between 
medical  telemetry  transmitters  and  TV 
grade  B  contours  is  appropriate.  This 
ratio  was  originally  adopted  by  the 
Commission  in  1952  to  protect  TV 
stations  from  interference  from  co- 
channel  TV  stations  at  the  Grade  B 
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contour.  It  is  specified  in  Part  74  of  the 
Commission  rules  to  protect  analog  TV 
signals  from  co-channel  interference 
from  low  power  TV,  TV  translator  or  TV 
booster  stations.  This  ratio  provides 
greater  protection  than  the  34  dB  ratio 
specified  in  Part  73  to  protect  analog  TV 
signals  from  interference  from  digital 
TV  signals.  We  find  that  the  D/U  ratios 
recommended  by  National  Association 
of  Broadcasters  are  overly  protective 
and  thus  affirm  our  decision  to  base  the 
separation  rules  on  a  45  dB  D/U  ratio. 

5.  While  we  find  that  the  rules  we 
adopted  are  adequate  to  prevent 
interference,  we  also  note  that  recent 
Commission  actions  will  serve  to  reduce 
the  number  of  medical  telemetry  users 
in  the  TV  bands.  Subsequent  to  this 
proceeding,  the  Conunission  allocated 
three  new  frequency  bands  where 
medical  telemetry  can  operate  on  a 
primary  basis.  In  allocating  these  bands, 
our  goal  was  not  only  to  provide 
spectrum  where  medical  telemetry  can 
operate  without  interference,  but  also  to 
encoiuage  medical  telemetry  users  to 
migrate  out  of  the  current  bands.  To 
accomplish  this  transition,  the 
Commission  will  cease  approving 
medical  telemetry  equipment  that  can 
operate  in  the  TV  bands  starting  October 
16,  2002.  While  there  is  no  cutoff  on  the 
marketing  and  use  of  medical  telemetry 
equipment  approved  prior  to  that  date, 
we  expect  that  the  use  of  medical 
telemetry  equipment  in  the  TV  bands 
will  gradually  cease  as  equipment  that 
operates  in  the  newly  allocated  bands  is 
deployed  to  replace  older  equipment. 

6.  Pursuant  to  the  authority  contained 
in  sections  4(i),  301,  302,  303(e],  303(f), 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  154(i), 
301,  302,  303(e),  303(f),  and  303(r),  the 
Petition  for  Reconsideration  filed  by  the 
Cellular  Phone  Taskforce  is  dismissed. 

7.  Pursuant  to  the  authority  contained 
in  sections  4(i),  301,  302,  303(e),  303(f), 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154(i), 
301,  302,  303(e),  303(f),  and  303(r),  the 
Petition  for  Partial  Reconsideration  filed 
by  the  National  Association  of 
Broadcasters  is  denied. 

List  of  Subjects  in  47  CFR  Part  15 

Communications  equipment,  Radio, 
Report  and  recordkeeping  requirements. 

Federal  Communications  Commission. 
M arlene  H.  Oortch, 
Secretary. 
[FR  Doc.  02-14173  Filed  &-5-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1813  and  1852 
RIN  2700-AC33 

Non-Commercial  Representations  and 
Certifications  and  Evaluation 
Provisions  for  Use  in  Simplified 
Acquisitions 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
NFS  to  provide  a  consolidated  set  of 
representations  and  certifications  and 
an  evaluation  provision  for  the 
acquisition  of  non-commercial  items 
within  the  simpUfied  acquisition 
threshold. 

EFFECTIVE  DATE:  June  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Celeste  Dalton,  NASA,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK),  (202)  358-1645  or 
e-mail:  cdalton@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Currently  for  commercial 
acquisitions,  FAR  provision  52.212-3, 
Offeror  Representations  and 
Certifications — Commercial  Items, 
provides  a  consolidated  set  of 
representations  and  certifications.  No 
equivalent  provision  exists  for  non- 
commercial items.  This  final  rule 
provides  an  equivalent  provision  for  use 
with  NASA's  non-commercial 
acquisitions  within  the  simplified 
acquisition  threshold  (SAT).  This  new 
consolidated  provision  will  ensiue  that 
all  appropriate  representations  and 
certifications  are  consistently  used  and 
will  simplify  the  incorporation  of 
representation  and  certification  into 
solicitations.  Additionally,  this  final 
rule  provides  an  evaluation  provision  to 
be  used  in  non-commercial  acquisitions 
within  the  SAT  when  selection  is  based 
on  other  than  technically  acceptable  low 
offer.  This  evaluation  provision  will 
provide  a  consistent  notice  to  offerors  of 
how  evaluations  will  be  conducted. 

NASA  published  a  proposed  rule  in 
the  Federal  Register  on  January  25, 
2002  (67  FR  3669-3673).  Two 
respondents  submitted  comments  on  the 
proposed  rule.  One  respondent  was 
generally  supportive  of  the  proposed 
rule.  The  other  respondent's  comments 
indicated  a  lack  of  understanding  that 
this  change  is  merely  a  consolidation  of 
existing  requirements  and  not  an 
imposition  of  additional  reqmrements. 
The  conunents  received  were 


considered  in  formulation  of  this  final 
rule.  While  no  changes  are  being  made 
as  a  result  of  conunents  received, 
changes  are  being  made  for  consistency 
with  existing  FAR  provisions.  Changes 
made  include  removal  of  the  Trade 
Agreements  Certificate  since  it  does  not 
apply  to  acquisitions  within  the  SAT; 
removal  of  the  definition  of  "woman- 
owned  business"  since  52.219-1  no 
longer  has  this  category;  replacing 
"place  of  ownership"  with  "office" 
under  the  HUBZone  certification  as  a 
result  of  changes  made  to  52.219-1  in 
FAC  01-06;  and  editorial  changes  at 
1813.302-570(a)(2)  for  consistency  of 
formatting  and  at  1852.213-70(c)(6)(i) 
and  1852.217-70(c)(6)(ii)  for  clarity. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
business  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  (5  USC 
601,  et  seq.),  because  this  rule  merely 
consolidates  within  one  provision 
existing  FAR  representations  and 
certifications  for  use  in  non-commercial 
simplified  acquisitions. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  these  changes  to  the 
NFS  do  not  impose  any  new 
recordkeeping  or  information  collection 
requirements,  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  that  requfre 
the  approval  of  the  Office  of 
Management  and  Budget  under  44  USC 
3501,  etseq. 

List  of  Subjects  in  48  CFR  Parts  1813 
and  1852 

Government  Procurement. 

Scott  Thompson, 

Acting  Assistant  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Part  1813  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1813  and  1852  continues  to  read 
as  follows: 

Autliority:  42  U.S.C.  2473(c)(1) 

PART  1813-SIMPLIFIED  ACQUISITION 
PROCEDURES 

2.  Add  section  1813.302-570  to  read 
as  follows: 

1813.302-570    NASA  solicitation 
provisions. 

(a)(1)  The  contracting  officer  may  use 
the  provision  at  1852.213-70,  Offeror 
Representations  and  Certifications — 
Other  Than  Cdmmercial  Items,  in 
simplified  acquisitions  exceeding  the 
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mircro-purchase  threshold  that  are  for 
other  than  commercial  items.  This 
provision  shall  not  be  used  for 
acquisitions  conducted  under  FAR  13.5. 

(2)  This  provision  provides  a  single, 
consolidated  list  of  certifications  and 
representations  for  the  acquisition  of 
other  than  commercial  items  using 
simplified  acquisition  procedures  and  is 
attached  to  the  solicitation  for  offerors 
to  complete  and  return  with  their  offer. 

(i)  Use  the  provision  with  its 
Alternate  I  in  solicitations  for 
acquisitions  that  are  for.  or  specify  the 
use  of  recovered  materials  (see  FAR 
23.4). 

(ii)  Use  the  provision  with  its 
Alternate  II  in  solicitations  for  the 
acquisition  of  research,  studies, 
supplies,  or  services  of  the  type 
normally  acquired  from  higher 
education  institutions  (see  FAR  26.3). 

(iii)  Use  the  provision  with  its 
Alternate  III  in  solicitation  which 
include  the  clause  at  FAR  52.227-14, 
Rights  in  Data — General  (see  FAR 
27.404(d)(2)  and  1827.404(d)). 

(b)  The  contracting  officer  may  insert 
a  provision  substantially  the  same  as  the 
provision  at  1852.213-71,  Evaluation — 
Other  than  Commercial  Items,  in 
solicitations  using  simplified 
acquisition  procedures  for  other  than 
commercial  items  when  evaluation 
factors  are  to  be  included  for  evaluation 
and  the  selection  will  be  based  upon 
best  value,  rather  than  technically 
acceptable,  low  price.  (See  FAR  13.106.) 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Add  sections  1852.213-70  and 
1852.213-71  to  read  as  follows: 

1 852.21 3-70    Offeror  ReprMentations  and 
Certifications— Other  Than  Commercial 
Items. 

As  prescribed  in  1813.302-570.  insert 
the  following  provision: 

Ofiieror  Representations  and  Certifications — 
Other  Than  Commercial  Items— (JUN  2002) 

(a)  Definitions.  As  used  in  this  provision — 
"Emerging  small  business"  means  a  small 
business  concern  whose  size  is  no  greater 
than  50  percent  of  the  numerical  size 
standard  for  the  NAICS  code  designated. 

"Forced  or  indentured  child  labor"  means 
all  work  or  service — 

(1)  Exacted  from  any  person  under  the  age 
of  18  under  the  menace  of  any  penalty  for  its 
nonperformance  and  for  which  the  worker 
does  not  offer  himself  voluntarily;  or 

(2)  Performed  by  any  person  under  the  age 
of  18  pursuant  to  a  contract  the  enforcement 
of  which  can  be  accomplished  by  process  or 
penalties. 

Service-disabled  veteran  means  a  veteran, 
as  defined  in  38  U.S.C.  101(2).  with  a 


disability  that  is  service-connected,  as 
defined  in  38  U.S.C.  101(16). 

"Service-disabled  veteran-owned  small 
business  concern" — Means  a  small  business 
concern — 

(1)  Not  less  than  51  percent  of  which  is 
owned  by  one  or  more  service-disabled 
veterans  or,  in  the  case  of  any  publicly 
owned  business,  not  less  than  51  percent  of 
the  stock  of  which  is  owned  by  one  or  more 
service-disabled  veterans;  and 

(2)  The  management  and  daily  business 
operations  of  which  are  controlled  by  one  or 
more  service-disabled  veterans  or,  in  the  case 
of  a  veteran  with  permanent  and  severe 
disability,  the  spouse  or  permanent  caregiver 
of  such  veteran. 

"Small  business  concern"  means  a 
concern,  including  its  affiliates,  that  is 
independently  owned  and  operated,  not 
dominant  in  the  field  of  operation  in  which 
it  is  bidding  oh  Government  contracts,  and 
qualified  as  a  small  business  under  the 
criteria  in  13  CFR  part  121  and  size  standards 
in  this  solicitation. 

"Veteran-owned  small  business  concern" 
means  a  small  business  concern — 

(1)  Not  less  than  51  percent  of  which  is 
owned  by  one  or  more  veterans  (as  defined 
at  38  U.S.C.  101(2))  or.  in  the  case  of  any 
publicly  owned  business,  not  less  than  51 
percent  of  the  stock  of  which  is  owned  by 
one  or  more  veterans;  and 

(2)  The  management  and  daily  business 
operations  of  which  are  controlled  by  one  or 
more  veterans. 

"Women-owned  small  business  concern" 
means  a  small  business  concern — 

(1)  That  is  at  least  51  percent  owned  by  one 
or  more  women;  or,  in  the  case  of  any 
ptiblicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  owned  by  one  or 
more  women;  and 

(2)  Whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women. 

(b)  Taxpayer  Identification  Number  (TIN) 
(26  U.S.C.  6109,  31  U.S.C.  7701). 

(1)  All  offerors  must  submit  the 
information  required  in  paragraphs  (b)(3) 
through  (b)(5)  of  this  provision  to  comply 
with  debt  collection  requirements  of  31 
U.S.C.  7701(c)  and  3325(d),  reporting 
requirements  of  26  U.S.C.  6041,  6041  A,  and 
6050M,  and  implementing  regulations  issued 
by  the  Internal  Revenue  Service  (IRS). 

(2)  The  TIN  may  be  used  by  the 
Government  to  collect  and  report  on  any 
delinquent  amounts  arising  out  of  the 
offeror's  relationships  with  the  Government 
(31  U.S.C.  7701(c)(3)).  If  the  resulting 
contract  is  subject  to  the  payment  reporting 
requirements  described  in  FAR  4.904,  the 
TIN  provided  hereunder  may  be  matched 
with  IRS  records  to  verifv  the  accuracy  of  the 
offeror's  TIN. 

(3)  Taxpayer  Identification  Number  (TIN). 
(    1  TIN: 

(    1  TIN  has  been  applied  for. 

[    ]  TIN  is  not  required  because; 
[     ]  Offeror  is  a  nonresident  alien,  foreign 
corporation,  or  foreign  partnership  that    . 
does  not  have  income  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  and  does 
not  have  an  office  or  place  of  business 


or  a  fiscal  paying  agent  in  the  United 

States; 
I     I  Offeror  is  an  agency  or  instrumentality 

of  a  foreign  government; 
[    1  Offeror  is  an  agency  or  instrumentality 

of  the  Federal  Government. 

(4)  Type  of  organization. 
[    ]  Sole  proprietorship; 

I    ]  Partnership; 

I    1  Corporate  entity  (not  tax-exempt); 

[    ]  Corporate  entity  (tax-exempt); 

1    ]  Government  entity  (Federal,  State,  or 

local): 
(    ]  Foreign  government; 
(    ]  International  organization  per  26  CFR 

1.6049-4; 
[    i  Other . 

(5)  Common  parent. 

[    ]  Offeror  is  not  owned  or  controlled  by  a 

common  parent; 
[    ]  Name  and  TIN  of  common  parent: 

Name . 

TIN . 

(c)  Offerors  must  complete  the  following 
representations  when  the  resulting  contract  is 
to  be  performed  inside  the  United  States,  its 
territories  or  possessions,  Puerto  Rico,  the 
Trust  Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia.  Check  all  that  apply. 

(1)  Small  business  concern.  The  offeror 
represents  as  part  of  its  offer  that  it  (  ]  is, 
[    )  is  not  a  small  business  concern. 

(2)  Veteran-owned  small  business  concern. 
[Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (c)(1)  of  this  provision.)  The 
offeror  represents  as  part  of  its  offer  that  it 

I    1  is,  [    ]  is  not  a  veteran-owned  small 
business  concern. 

(3)  Service-disabled  veteran-owned  small 
business  concern.  [Complete  only  if  the 
offeror  represented  itself  as  a  veteran-owned 
small  business  concern  in  paragraph  (c)(2)  of 
this  provision.)  The  offeror  represents  as  part 
of  its  offer  that  it  [    ]  is,  [    1  is  not  a  service- 
disabled  veteran-owned  small  business 
concern. 

(4)  Small  disadvantaged  business  concern. 
[Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (c)(1)  of  this  provision.)  The 
offeror  represents,  for  general  statistical 
purposes,  that  it  [     ]  is,  [     ]  is  not  a  small 
disadvantaged  business  concern  as  defined  in 
13  CFR  124.1002. 

(5)  Women-owned  small  business  concern. 
[Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (c)(1)  of  this  provision.)  The 
offeror  represents  that  it  (    ]  is,  [    |  is  not  a 
women-owned  small  business  concern. 

(6)  Small  Business  Size  for  the  Small 
Business  Competitiveness 

Demonstration  Program  and  for  the 
Targeted  Industry  Categories  under  the  Small 
Business  Competitiveness  Demonstration 
Program.  [Complete  only  if  the  offeror  has 
represented  itself  to  be  a  small  business 
concern  under  the  size  standards  for  this 
solicitation.) 

(i)  [Complete  only  for  solicitations 
indicated  as  being  set-aside  for  emerging 
small  businesses  in  one  of  the  four 
designated  industry  groups  (DIGs).]  The 
offeror  represents  as  part  of  its  offer  that  it 
[     ]  is,  [     I  is  not  an  emerging  small  business. 


38906 


Federal  Register /Vol.  67,  No.  109 /Thursday,  June  6,  2002 /Rules  and  Regulations 


(ii)  [Complete  only  for  solicitations 
indicated  as  being  for  one  of  the  targeted 
industry  categories  (TICs)  or  four  designated 
industry  groups  (DIGs).]  Offeror  represents  as 
follows; 

(A)  Offerors  number  of  employees  for  the 
past  12  months  (check  the  Employees 
column  if  size  standard  stated  in  the 
solicitation  is  expressed  in  terms  of  number 
of  employees);  or 

(B)  Offeror's  average  annual  gross  revenue 
for  the  last  3  fiscal  years  (check  the  Average 
Annual  Gross  Number  of  Revenues  column  if 
size  standard  stated  in  the  solicitation  is 
expressed  in  terms  of  annual  receipts). 

(Check  one  of  the  following): 


Number  of 

Average  annual 

employees 

gross  revenues 

50  or  fewer 

$1  million  or  less. 

51-100 

$1. 000,001-52  million. 

101-250 

S2,000.001-$3.5  million. 

251-500 

$3.500.001-$5  million. 

501-750 

$5,000,001-$10  million. 

751-1000 

$10,000,001-$17  million 

Over  1000 

Over  $17  million. 

(7)  HUBZone  small  business  concern. 
(Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (c)(1)  of  this  provision.)  The 
offeror  represents  as  part  of  its  offer  that — 

(i)  It  [    1  is,  [    ]  is  not  a  HUBZone  small 
■business  concern  listed,  on  the  date  of  this 
representation,  on  the  List  of  Qualified 
HUBZone  Small  Business  Concerns 
maintained  by  the  Small  Business 
Administration,  and  no  material  change  in 
ownership  and  control,  principal  office,  or 
HUBZone  employee  percentage  has  occurred 
since  it  was  certified  by  the  Small  Business 
Administration  in  accordance  with  13  CFR 
part  126;  and 

(ii)  It  [    I  is,  [    1  is  not  a  joint  venture  that 
complies  with  the  requirements  of  13  CFR 
part  126,  and  the  representation  in  paragraph 
(c)(ll)(i)  of  this  provision  is  accurate  for  the 
HUBZone  small  business  concern  or 
concerns  that  are  participating  in  the  joint 
venture.  [The  offeror  shall  enter  the  name  or 
names  of  the  HUBZone  small  business 
concern  or  concerns  that  are  participating  in 

the  joint  venture; .]  Each 

HUBZone  small  business  concern 
participating  in  the  joint  venture  shall  submit 
a  separate  signed  copy  of  the  HUBZone 
representation. 

(8)  (Complete  if  dollar  value  of  the 
resultant  contract  is  expected  to  exceed 
525,000  and  the  offeror  has  represented  itself 
as  disadvantaged  in  paragraph  (c)(4)  of  this 
provision.)  [The  offeror  shall  check  the 
category  in  which  its  ownership  falls); 

Black  American. 

Hispanic  American. 

Native  American  (American  Indians, 

Eskimos,  Aleuts,  or  Native  Hawaiians). 

Asian-Pacific  American  (persons  with 

origins  from  Burma,  Thailand,  Malaysia. 
Indonesia,  Singapore,  Brunei,  japan,  China, 
Taiwan.  Laos,  Cambodia  (Kampuchea), 
Vietnam,  Korea.  The  Philippines,  U.S. 
Trust  Territory  of  the  Pacific  Islands 
(Republic  of  Palau),  Republic  of  the 
Marshall  Islands,  Federated  States  of 
Micronesia,  the  Commonwealth  of  the 


Northern  Mariana  Islands,  Guam,  Samoa, 

Niacao,  Hong  Kong,  Fiji,  Tonga,  Kiribati, 

Tuvalu,  or  Nauru). 
Subcontinent  Asian  (Asian-Indian) 

American  (persons  with  origins  from  India, 

Pakistan,  Bangladesh,  Sri  Lanka,  Bhutan, 

the  Maldives  Islands,  or  Nepal). 
Individual/concern,  other  than  one  of  the 

preceding. 

(d)  Representations  required  to  implement 
provisions  of  Executive  Order  11246-— 

(1)  Previous  contracts  and  compliance.  The 
offeror  represents  that — 

(i)  It  [    I  has,  [    ]  has  not  participated  in 
a  previous  contract  or  subcontract  subject  to 
the  Equal  Opportunity  clause  of  this 
solicitation;  and 

(ii)  It  [     I  has,  [    I  has  not  filed  all  required 
compliance  reports. 

(2)  Affirmative  Action  Compliance.  The 
offeror  represents  that — 

(i)  It  [    I  has  developed  and  has  on  file,  [ 
I  has  not  developed  and  does  not  have  on 
file,  at  each  establishment,  affirmative  action 
programs  required  by  rules  and  regulations  of 
the  Secretary  of  Labor  (41  CFR  parts  60-1 
and  60-2).  or 

(ii)  It  [    1  has  not  previously  had  contracts 
subject  to  the  written  affirmative  action 
programs  requirement  of  the  rules  and 
regulations  of  the  Secreteuy  of  Labor. 

(e)  Buy  American  Act — Balance  of 
Payments  Program  Certificate.  (Applies  only 
if  the  clause  at  Federal  Acquisition 
Regulation  (FAR)  52.225-1,  Buy  American 
Act — Balance  of  Payments  Program — 

Supplies,  is  included  in  this  solicitation.) 

(1)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 
(e)(2)  of  this  provision,  is  a  domestic  end 
product  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
Balance  of  Payments  Program — Supplies" 
and  that  the  offeror  has  considered 
components  of  unknown  origin  to  have  been 
mined,  produced,  or  manufactured  outside 
the  United  States.  The  offeror  shall  list  as 
foreign  end  products  those  end  products 
manufactured  in  the  United  States  that  do 
not  qualify  as  domestic  end  products. 

(2)  Foreign  End  Products; 

Line  Item  No.  and  Country  of  Origin 


[List  as  necessary] 

(3)  The  Goveriunent  will  evaluate  offers  in 
accordance  with  the  policies  and  procedures 
of  FAR  part  25. 

(f)(1)  Buy  American  Act — North  American 
Free  Trade  Agreement —  Israeli  Trade  Act — 
Balance  of  Payments  Program  Certificate. 
(Applies  only  if  the  clause  at  FAR  52.225-3, 
Buy  American  Act —  North  American  Free 
Trade  Agreement — Israeli  Trade  Act — 
Balance  of  Payments  Program,  is  included  in 
this  solicitation.) 

(i)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 
(f)(l)(ii)  or  (f)(l)(iii)  of  this  provision,  is  a 
domestic  end  product  as  defined  in  the 
clause  of  this  solicitation  entitled  "Buy 
American  Act — North  American  Free  Trade 
Agreement — Israeli  Trade  Act — Balance  of 


Payments  Program"  and  that  the  offeror  has 
considered  components  of  unknown  origin  to 
have  been  mined,  produced,  or  manufactured 
outside  the  United  States. 

(ii)  The  offeror  certifies  that  the  following 
supplies  are  NAFTA  country  end  products  or 
Israeli  end  products  as  defined  in  the  clause 
of  this  solicitation  entitled  "Buy  American 
Act — North  American  Free  Trade 
Agreement — Israeli  Trade  Act — Balance  of 
Payments  Program";  NAFTA  Country  or 
Israeli  End  Products; 

Line  Item  No.  and  Country  of  Origin 


[List  as  necessary] 

(iii)  The  offeror  shall  list  those  supplies 
that  are  foreign  end  products  (other  than 
those  listed  in  paragraph  (f)(l)(ii)  of  this 
provision)  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act — Balance  of  Payments 
Program."  The  offeror  shall  list  as  other 
foreign  end  products  those  end  products 
manufactured  in  the  United  States  that  do 
not  qualify  as  domestic  end  products. 

Other  Foreign  End  Products; 

Line  Item  No.  and  Country  of  Origin 


[List  as  necessary] 

(iv)  The  Government  will  evaluate  offers  in 
accordance  with  the  policies  and  procedures 
of  FAR  part  25. 

(2)  Buy  American  Act — North  American 
Free  Trade  Agreements — Israeli  Trade  Act — 
Balance  of  Payments  Program  Certificate, 
Alternate  I.  If  Alternate  I  to  the  clause  at  FAR 
52.225-3  is  included  in  this  solicitation, 
substitute  the  following  paragraph  (f)(l)(ii) 
for  paragraph  (f)(l)(ii)  of  the  basic  provision: 

(f){l)(ii)  The  offeror  certifies  that  the 
following  supplies  are  Canadian  end 
products  as  defined  in  the  clause  of  this  • 
solicitation  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act — Balance  of  Payments 
Program": 

Canadian  End  Products; 

Line  Item  No. 


(List  as  necessary) 

(3)  Buy  American  Act — North  American 
Free  Trade  Agreements — Israeli  Trade  Act — 
Balance  of  Payments  Program  Certificate, 
Alternate  II.  If  Alternate  II  to  the  clause  at 
FAR  52.225-3  is  included  in  this  solicitation, 
substitute  the  following  paragraph  (f)(l)(ii) 
for  paragraph  (f)(l)(ii)  of  the  basic  provision: 

(f)(l)(ii)  The  offeror  certifies  that  the 
following  supplies  are  Canadian  end 
products  or  Israeli  end  products  as  defined 
in  the  clause  of  this  solicitation  entitled  "Buy 
American  Act — North  American  Free  Trade 
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Agreement — Israeli  Trade  Act — Balance  of 
Payments  Program": 
Canadian  or  Israeli  End  Products: 

line  Item  No.  and  Country  of  Origin 


[List  as  necessary] 

(4)  Trade  Agreements  Certificate.  (Applies 
only  if  the  clause  at  FAR  52.225-5,  Trade 
Agreements,  is  included  in  this  solicitation.) 

(i)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 
(f){4)(ii)  of  this  provision,  is  a  U.S. -made, 
designated  country.  Caribbean  Basin  country, 
or  NAFTA  country  end  product,  as  defined 
in  the  clause  of  this  solicitation  entitled 
"Trade  Agreements." 

(ii)  The  offeror  shall  list  as  other  end 
products  those  end  products  that  are  not 
U.S. -made,  designated  country,  Caribbean 
Basin  country,  or  NAFTA  country  end- 
products. 

Other  End  Products: 

line  Item  No.  and  Country  of  Origin 


^ist  as  necessary] 

(iii)  The  Government  will  evaluate  offers  in 
accordance  with  the  policies  and  procedures 
of  FAR  part  25.  For  line  items  subject  to  the 
Trade  Agreements  Act,  the  Government  will 
evaluate  offers  of  U.S.-made,  designated 
country,  Caribbean  Basin  country,  or  NAFTA 
country  end  products  without  regard  to  the 
restrictions  of  the  Buy  American  Act  or  the 
Balance  of  Payments  Program.  The 
Government  will  consider  for  award  only 
offers  of  U.S.-made,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  country 
end  products  unless  the  Contracting  Officer 
determines  that  thcits  are  no  offers  for  such 
products  or  that  the  -iffers  for  such  products 
are  insufficient  to  fulfill  the  requirements  of 
the  solicitation. 

(g)  Certification  Regarding  Knowledge  of 
Child  Labor  for  Listed  End  Products 
(Executive  Order  13126).  [The  Contracting 
Officer  must  list  in  paragraph  (j)(l)  any  end 
products  being  acquired  under  this 
solicitation  that  are  included  in  the  List  of 
Products  Requiring  Contractor  Certification 
as  to  Forced  or  Indentured  Child  Labor, 
unless  excluded  at  FAR  22.1503(b).] 

(1)  Listed  end  products. 

Listed  End  Product  and  Listed  Countries  of 
Origin 


(2)  Certification.  [If  the  Contracting  Officer 
has  identified  end  products  and  countries  of 
origin  in  paragraph  (g)(1)  of  this  provision, 
then  the  offeror  must  certify  to  either  (g)(2)(i) 
or  (g)(2)(ii)  by  checking  the  appropriate  ' 
block.) 

[    ]  (i)  The  offeror  will  not  supply  any  end 
product  listed  in  paragraph  (g)(1)  of  this 
provision  that  was  mined,  produced,  or 
manufactured  in  the  corresponding  country 
as  listed  for  that  product. 


[    ]  (ii)  The  offeror  may  supply  an  end 
product  listed  in  paragraph  (g)(1)  of  this 
provision  that  was  mined,  produced,  or 
manufactured  in  the  corresponding  country 
as  listed  for  that  product.  The  offeror  certifies 
that  it  has  made  a  good  faith  effort  to 
determine  whether  forced  or  indentured 
child  labor  was  used  to  mine,  produce,  or 
manufacture  any  such  end  product  furnished 
under  this,  contract.  On  the  basis  of  those 
efforts,  the  offeror  certifies  that  it  is  not  aware 
of  any  such  use  of  child  labor. 
(End  of  provision) 

Alternate  I — Jun  2002 

As  prescribed  in  1813.302-570(a)(2),  add 
the  following  paragraph  to  the  end  of  the 
basic  provision  and  identify  appropriately: 

(    )  Recovered  Material  Certification.  As 
required  by  the  Resource  Conservation  and 
Recovery  Act  of  1976  (42  U.S.C. 
6962(c)(3){A)(i)),  the  offeror  certifies,  that  the 
percentage  of  recovered  materials  to  be  used 
in  the  performance  of  the  contract  will  be  at 
least  the  amount  required  by  the  applicable 
contract  specifications. 

Alternate  II— Jun  2002 

As  prescribed  in  1813.302-570(a)(2),  add 
the  following  paragraph  to  the  end  of  the 
basic  provision  and  identify  appropriately: 

(    )  Historically  Black  College  or  University 
and  Minority  Institution  Representation 

(1)  Definitions.  As  used  in  this  provision — 
"Historically  black  college  or  university" 

means  an  institution  determined  by  the 
Secretary  of  Education  to  meet  the 
requiremenU  of  34  CFR  608.2.  For  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration,  and 
the  Coast  Guard,  the  term  also  includes  any 
nonprofit  research  institution  that  was  an 
integral  part  of  such  a  college  or  university 
before  November  14, 1986. 

"Minority  institution"  means  an  institution 
of  higher  education  meeting  the  requirements 
of  Section  1046(3)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1067k,  including  a 
Hispanic-serving  institution  of  higher 
education,  as  defined  in  Section  316(b)(1)  of 
the  Act  (20  U.S.C.  1101a)). 

(2)  Representation.  The  offeror  represents 
that  it— 

(    )  is  (    )  is  not  a  historically  black  college 
or  university; 
(    )  is  (    )  is  not  a  minority  institution. 

Alternate  III— |un  2002 

As  prescribed  in  1813.302-570(a)(2).  add 
the  following  paragraph  to  the  end  of  the 
basic  provision  and  identify  appropriately: 

(     )  Representation  of  Limited  Rights  Data 
and  Restricted  Computer  Software 

(1)  This  solicitation  sets  forth  the  work  to 
be  performed  if  a  contract  award  results,  and 
the  Government's  known  delivery 
requirements  for  data  (as  defined  in  FAR 
27.401).  Any  resulting  contract  may  also 
provide  the  Government  the  option  to  order 
additional  data  under  the  Additional  Data 
Requirements  clause  at  FAR  52.227-16,  if 
included  in  the  contract.  Any  data  delivered 
under  the  resulting -contract  will  be  subject 
to  the  Rights  in  Data-General  clause  at  FAR 
52.227-14  that  is  to  be  included  in  this 
contract.  Under  the  latter  clause,  a  Contractor 


may  withhold  from  delivery  data  that  qualify 
as  limited  rights  data  or  restricted  computer 
software,  and  deliver  form,  fit.  and  function 
data  in  lieu  thereof.  The  latter  clause  also 
may  be  used  with  its  Alternates  II  and/or  III 
to  obtain  delivery  of  limited  rights  data  or 
restricted  computer  software,  marked  with 
limited  rights  or  restricted  rights  notices,  as 
appropriate.  In  addition,  use  of  Alternate  V 
with  this  latter  clause  provides  the 
Government  the  right  td  inspect  such  data  at 
the  Contractor's  facility. 

(2)  As  an  aid  in  determining  the 
Government's  need  to  include  Alternate  11  or 
Alternate  III  in  the  clause  at  FAR  52.227-14. 
Rights  in  Data-General,  the  offeror  shall 
complete  paragraph  (3)  of  this  provision  to 
either  state  that  none  of  the  data  qualify  as 
limited  rights  data  or  restricted  computer 
software,  or  identify,  to  the  extent  feasible, 
which  of  the  data  qualifies  as  limited  rights 
data  or  restricted  computer  software.  Any 
identification  of  limited  rights  data  or 
restricted  computer  software  in  the  offeror's 
response  is  not  determinative  of  the  status  of 
such  data  should  a  contract  be  awarded  to 
the  offeror. 

(3)  The  offeror  has  reviewed  the 
requirements  for  the  delivery  of  data  or 
software  and  states  [offeror  check  appropriate 
block)— 

(    )  None  of  the  data  proposed  for  fulfilling 
such  requirements  qualifies  as  limited  rights 
data  or  restricted  computer  software. 

(    )  Data  proposed  for  fulfilling  such 
requirements  qualify  as  limited  rights  data  or 
restricted  computer  software  and  are 
identified  as  follows: 


Note:  "Limited  rights  data"  and  "Restricted 
computer  software  "  are  defined  in  the 
contract  clause  entitled  "Rights  in  Data- 
General." 

1 852.21 3-71    Evaluation-Other  Than 
Commarcial  Items. 

As  prescribed  in  1813.302-570(b) 
insert  the  following  provision: 

Evaluation — Other  Than  Commercial 
Items — Jun  2002 

(a)  The  Government  will  award  a  contract 
resulting  from  this  solicitation  to  the 
responsible  offeror  whose  offer  conforming  to 
the  solicitation  will  be  most  advantageous  to 
the  Government,  price  and  other  factors 
considered.  The  following  factors  shall  be 
used  to  evaluate  offers: 


[Contracting  Officer  shall  insert  the 
evaluation  factors,  such  as  (i)  technical 
capability  of  the  item  offered  to  meet  the 
Government  requirement:  (ii)  price;  (iii)  past 
performance  (see  FAR  15. 304). ) 

(b)  Options.  The  Government  will  evaluate 
offers  for  award  purposes  by  adding  the  total 
price  for  all  options  to  the  total  price  for  the 
basic  requirement.  The  Government  may 
determine  that  an  offer  is  unacceptable  if  the 
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option  prices  are  signiBc^ntly  unbalanced. 
Evaluation  of  options  shall  not  obligate  the 
Government  to  exercise  the  option(s). 
(End  of  provision) 

[FR  Doc.  02-14162  Filed  6-5-02;  8:45  am] 

BtLUNO  COOe  7S10-«1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1847  and  1852 
RIN  2700-AC33 

Stiipment  by  Government  Bilie  of 
Lading 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule. 

summary:  This  is  an  interim  rule 
amending  the  NASA  FAR  Supplement 
(NFS)  to  specify  that  shipment  by 
Government  Bills  of  Lading  (GBLs)  may 
only  be  used  to  ship  international  and 
domestic  overseas  items  deliverable 
under  contracts.  All  other  shipments 
shall  be  made  via  Commercial  Bills  of 
Lading  (CBLs). 

DATES:  Effective  Date:  This  interim  rule 
is  effective  June  6,  2002. 

Applicability  Date:  This  amendment 
applies  to  all  contracts  awarded  on  or 
alter  the  effective  date. 

Comment  Date:  Comments  should  be 
submitted  to  NASA  at  the  address  below 
on  or  before  August  5,  2002,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Lou  Becker, 
NASA  Headquarters,  Office  of 
Prociuement,  Contract  Memagement 
Division  (Code  HK),  Washington,  DC 
20546.  Comments  may  also  be 
submitted  by  e-mail  to 
lbecker@hq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Lou 

Becker,  (202)  358-^593,  or 
lbecker@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Effective  March  31,  2002,  the  General 
Services  Administration  (GSA)  is 
retiring  the  use  of  Optional  Form  1103, 
U.S.  Government  Bill  of  Lading  (GBL) 
and  Optional  Form  1203,  U.S. 
Government  Bill  of  Lading — Privately 
Owned  Personal  Property  (PPGBL)  for 
domestic  shipments.  This  interim  rule 
amends  the  NFS  to  comply  with  Federal 
Management  Regulation  (FMR)  Part 
102-117  (41  CFR  102-117). 
Transportation  Management,  published 
in'  the  Federal  Register  on  October  6, 
2000  (65  FR  60060),  and  FMR  Part  102- 


118  (41  CFR  102-118),  Transportation 
Payment  and  Audit,  published  in  the 
Federal  Register  on  April  26,  2000  (65 
FR  24568).  NASA  clause  1852.247-73  is 
revised  to  change  the  title  to  "Bills  of 
Lading,"  and  indicate  that  GBLs  may 
only  be  used  to  ship  international  and 
domestic  overseas  items  deliverable 
under  contracts,  and  all  other  domestic 
shipments  shall  be  made  via 
Commercial  Bills  of  Lading  (CBL). 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
interim  rule  is  not  a  major  rule  under  5 
U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  the  change  only  affects 
contracts  where  the  point  of  delivery  for 
domestic  shipments  of  items  deliverable 
under  a  contract  is  f.o.b.  origin. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  does  not  apply 
because  the  changes  to  the  NFS  do  not 
impose  recordkeeping  or  information 
collection  requirements,  or  collections 
of  information  for  offerors,  contractors. 
or  members  of  the  public  which  require 
the  approval  of  the  Office  of 
Management  and  Budget. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  to  amend  shipping 
instructions  that  are  now  obsolete  as  a 
result  of  changes  to  the  Federal 
Management  Regulation  (FMR)  Part 
102-117  (41  CFR  102-117), 
Transportation  Management,  published 
in  the  Federal  Register  on  October  6, 
2000  (65  FR  60060),  and  FMR  Part  102- 
118  (41  CFR  102-118).  Transportation 
Payment  and  Audit,  published  in  the 
Federal  Register  on  April  26.  2000  (65 
FR  24568). 


List  of  Subjects  in  48  CFR  Parts  1847 
and  1852 

Government  Procurement. 

Scott  Thompson, 

Acting  Assistant  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1847  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  of  48  CFR 
Parts  1847  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 
PART  1847— TRANSPORTATION 

2.  In  section  1847.305-70,  revise 
paragraph  (b)  to  read  as  follows: 

1847.305-70    NASA  contract  clauses. 

***** 

(b)  The  contracting  officer  shall  insert 
a  clause  substsmtially  as  stated  at 
1852.247-73,  Bills  of  Lading,  in  f.o.b. 
origin  solicitations  and  contracts. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Revise  section  1852.247-73  to  read 
as  follows: 

1852.247-73    Bills  of  Lading. 

As  prescribed  in  1847.305-70(b), 
insert  a  clause  substantially  as  follows: 

Bills  of  Uding  ( JUN  2002) 

The  purpose  of  this  clause  is  to  denne 
when  a  commercial  bill  of  lading  or  a 
government  bill  of  lading  is  to  be  used  when 
shipments  of  deliverable  items  under  this 
contract  are  f.o.b.  origin. 

(a)  Commercial  Bills  of  Lading.  All 
domestic  shipments  shall  be  made  via 
commercial  bills  of  lading  (CBLs).  The 
Contractor  shall  prepay  domestic 
transportation  charges.  The  Government  shall 
reimburse  the  Contractor  for  these  charges  if 
they  are  added  to  the  invoice  as  a  separate 
line  item  supported  by  the  paid  freight 
receipts.  If  paid  receipts  in  support  of  the 
invoice  are  not  obtainable,  a  statement  as 
described  below  must  be  completed,  signed 
by  an  authorized  company  representative, 
and  attached  to  the  invoice. 

"I  certify  that  the  shipments  identified  below 
have  been  made,  transportation  charges  have 
been  paid  by  (company  name),  and  paid 
freight  or  comparable  receipts  are  not 
obtainable. 

Contract  or  Order  Number: 

Destination: ". 

(b)  Government  Bills  of  Lading.  (1) 
International  (export)  and  domestic  overseas 
shipments  of  items  deliverable  under  this 
contract  shall  be  made  by  Government  bills 
of  lading  (GBLs).  As  used  in  this  clause, 
"domestic  overseas"  means  non-continental 
United  States,  i.e.  Hawaii,  Commonwealth  of 
Puerto  Rico,  and  possessions  of  the  United 
States. 
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(2)  At  least  15  days  before  shipment,  the 
Contractor  shall  request  in  writing  CBLs 

from: [Insert  name,  title,  and  mailing 

address  of  designated  transportation  officer 
or  other  official  delegated  responsibility  for 
GBLs).  If  time  is  limited,  requests  may  be  by 

telephone: [Insert  appropriate 

telephone  number).  Requests  for  GBLs  shall 
Include  the  following  information. 

(i)  Item  identification/  description. 

(ii)  Origin  and  destination. 

(iii)  Individual  and  total  weights. 

(iv)  Dimensional  Weight. 

(v)  Dimensions  and  total  cubic  footage. 

(vi)  Total  number  of  pieces. 

(vii)  Total  dollar  value. 

(viii)  Other  pertinent  data. 

(End  of  clause) 

IFR  Doc.  02-14161  Filed  6-5-02;  8:45  am) 

BILLING  CODE  7S10-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  648 

[Docket  No.  011109274-1301-02;  I.D. 
0531 02C] 

Fisheries  of  the  Northeastern  UnHed 
States;  Black  Sea  Bass  Fishery; 
Commercial  Quota  IHarvested  for 
Quarter  2  Period 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  announces  that  the 
black  sea  bass  commercial  quota 
available  in  the  Quarter  2  period  to  the 
coastal  states  from  Maine  through  North 
Carolina  has  been  harvested. 
Commercial  vessels  may  not  land  black 
sea  bass  in  these  states  north  of  35°15.3' 
N.  lat.  for  the  remainder  of  the  2002 
Quarter  2  quota  period  (through  June  30, 
2002).  Regulations  governing  the  black 
sea  bass  fishery  require  publication  of 
this  notification  to  advise  the  coastal 
states  from  Maine  through  North 
Carolina  that  the  quota  has  been 
harvested  and  to  advise  vessel  permit 
holders  and  dealer  permit  holders  that 
no  commercial  quota  is  available  for 
landing  black  sea  bass  in  these  states 
north  of  35°15.3'  N.  lat. 
DATES:  Effective  0001  hrs  local  time, 
June  7,  2002.  through  2400  hrs  local 
time,  June  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson,  Fishery  Policy 
Analyst,  at  (978)  281-9279. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  black  sea  bass 
fishery  are  foimd  at  50  CFR  part  648. 


The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  allocated  into  four  quota  periods, 
based  upon  percentages  of  the  annual 
quota.  The  Quarter  2  (April  through 
June)  commercial  quota  is  distributed  to 
the  coastal  states  from  Maine  through 
North  Carolina.  The  process  to  set  the 
annual  commercial  quota  is  described  in 
§648.140. 

The  total  commercial  quota  for  black 
sea  bass  for  the  2002  calendar  year  was 
initially  set  at  3,332,000  lb  (1.511,370 
kg)  and  then  adjusted  downward  to 
3.294.758  lb  (1.494.477  kg)  for  research 
quota  set-asides  (66  FR  66351; 
December  26,  2001).  The  Quarter  2 
period  quota,  which  is  equal  to  29.26' 
percent  of  the  annual  commercial  quota, 
is  964,046  lb  (437,284  kg).  The  quota 
allocation  was  adjusted  downward  to 
compensate  for  2001  Quarter  2  landings 
in  excess  of  the  2001  Quarter  2  quota, 
consistent  with  the  procedures  in 
§648.140.  The  final  adjusted  2002 
Quarter  2  quota  is  856,208  lb  (388.369 
kg). 

The  Regional  Administrator, 
Northeast  Region.  NMFS  (Regional 
Administrator)  monitors  the  commercial 
black  sea  bass  quota  for  each  quota 
period  by  means  of  dealer  reports,  state 
data,  and  other  available  information  to 
determine  when  the  commercial  quota 
has  been  harvested.  NMFS  is  required  to 
publish  a  notification  in  the  Federal 
Register  advising  and  notifying 
commercial  vessels  and  dealer  permit 
holders  that,  effective  upon  a  specific 
date,  the  black  sea  bass  commercial 
quota  has  been  harvested  and  no  . 
commercial  quota  is  available  for 
landing  black  sea  bass  for  the  remainder 
of  the  Quarter  2  period,  north  of 
35°15.3'  N.  lat.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  black  sea  bass 
commercial  quota  for  the  2002  Quarter 
2  period  has  been  harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  black  sea  bass  moratorium 
permit  holders  agree,  as  a  condition  of 
the  permit,  not  to  land  black  sea  bass  in 
any  state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for  the 
period  has  been  harvested  and  that  no 
commercial  quota  for  black  sea  bass  is 
available.  The  Regional  Administrator 
has  determined  that  the  Quarter  2 
period  for  black  sea  bass  no  longer  has 
commercial  quota  available.  Therefore, 
effective  0001  hrs  local  time,  June  7. 
2002,  further  landings  of  black  sea  bass 
in  coastal  states  from  Maine  through 
North  Carolina,  north  of  35°15.3'  N.  lat., 
by  vessels  holding  commercial  Federal 
fisheries  permits  are  prohibited  through 


June  30,  2002.  The  2002  Quarter  3 
period  for  commercial  black  sea  bass 
harvest  will  open  on  July  1,  2002. 
Effective  June  7,  2002,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  black  sea  bass 
from  federally  permitted  black  sea  bass 
moratorium  permit  holders  who  land  in 
coastal  states  from  Maine  through  North 
Carolina,  north  of  35''15.3'  N.  lat.,  for 
the  remainder  of  the  Quarter  2  period 
(through  June  30,  2002). 

The  regulations  at  §  648.4(b)  also 
provide  that,  if  the  commercial  black  sea 
bass  quota  for  a  period  is  harvested  and 
the  coast  is  closed  to  the  possession  of 
black  sea  bass  north  of  35°15.3'  N.  lat.. 
any  vessel  owners  who  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS  Southeast 
Region  snapper-grouper  fisheries  may 
surrender  their  black  sea  bass 
moratorium  permit  by  certified  mail 
addressed  to  the  Regional  Administrator 
(see  table  1  at  §  600.502)  and  fish 
pursuant  to  their  snapper-grouper 
permit,  as  long  as  fishing  is  conducted 
exclusively  in  waters,  and  landings  are 
made,  south  of  35*'15.3'  N.  lat.  A 
moratorium  permit  for  the  black  sea 
bass,  fishery  that  is  voluntarily 
relinquished  or  surrendered  will  be 
reissued  upon  the  receipt  of  the  vessel 
owner's  written  request  after  a 
minimum  period  of  6  months  from  the 
date  of  cancellation. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  21,  2002. 
John  H.  Dunnigan. 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 

[FR  Doc.  02-14212  Filed  6-3-02:  3:45  pm] 

BILUNQ  COOE  3910-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  020215032-2127-02;  1.0. 
11 0701 D] 

RIN  0648-AP59 

Fisheries  of  the  Northeastern  United 
States;  Final  2002  Specifications  for 
the  Atlantic  Bluefish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
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action:  Final  2002  specifications  for  the 
Atlantic  bluefish  fishery. 

summary:  NMFS  issues  2002 
specifications  for  the  Atlantic  bluefish 
fishery,  including  total  allowable 
harvest  levels  (TAL),  state-by-state 
commercial  quotas,  and  a  recreational 
harvest  limit  and  possession  limit  for 
Atlantic  bluefish  off  the  east  coast  of  the 
United  States.  The  intent  of  the 
specifications  is  to  conserve  and  manage 
the  bluefish  resource  and  provide  for 
sustainable  fisheries. 

DATES:  Effective  June  6,  2002,  through 
December  31,  2002. 

ADDRESSES:  Copies  of  supporting 
documents,  including  the 
Environmental  Assessment  (EA), 
Preliminary  Regulatory  Economic 
Evaluation  (FREE),  Final  Regulatory 
Flexibility  Analysis  (FRFA)  and 
Essential  Fish  Habitat  Assessment 
(EFHA)  are  available  from:  Daniel 
Furlong,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115.  Federal  Building,  300  South 
New  Street,  Dover,  DE  19904-67^0.  The 
EA.  FREE,  FRFA.  EFHA,  and  Small 
Entity  Compliance  Guide  are  accessible 
via  the  Internet  at  http://www.nmfs.gov/ 
To/doc/nero.html.  The  Small  Business 
Compliance  Guide  is  also  available  from 
Fatricia  A.  Kurkul,  Regional 
Administrator.  Northeast  Region. 
NMFS.  1  Blackburn  Drive,  Gloucester, 
MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Myles  Raizin,  Fishery  Folicy  Analyst, 
(978)  281-9104,  e-mail  at 
Myles.A.Raizin@noaa.gov,  fax  at  (978) 
281-9135. 


SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Bluefish 
Fishery  Management  Flan  (FMF) 
prepared  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  appear 
at  50  CFR  part  648,  subparts  A  and  J. 
Regulations  requiring  annual 
specifications  are  found  at  §  648.160. 
The  FMF  requires  that  the  Coimcil 
recommend,  on  an  annual  basis.  Total 
Allowable  Landings  (TAL),  which  is 
composed  of  a  commercial  quota  and 
recreational  harvest  limit.  A  proposed 
rule  to  implement  the  2002  bluefish 
specifications  was  published  in  the 
Federal  Register  on  March  13,  2002  (67 
FR  11276)  with  a  comment  period 
ending  March  28,  2002. 

Final  Specifications 

2002  TAL 

For  the  2002  fishery,  the  stock 
rebuilding  program  in  thfe  FMF  would 
restrict  F  to  0.41.  However,  the  2000 
fishery  produced  an  F  of  only  0.326.  So, 
in  accordance  with  the  FMF,  the  TAL 
proposed  for  2002  is  set  to  achieve 
F=0.326.  The  resulting  Total  Allowable 
Catch  (TAG)  is  29.1  million  lb  (13.2 
million  kg).  The  TAL  is  calculated  by 
deducting  discards,  estimated  at  2.2 
million  lb  (0.99  million  kg)  for  2002, 
from  the  TAC.  Therefore,  the  TAL  for 
2002  is  26.866  million  lb  (12.19  million 
kg). 

2002  Commercial  Quotas  and 
Recreational  Harvest  Limits 

If  the  TAL  for  the  2002  fishery  were 
allocated  based  on  the  percentages 
specified  in  the  FMF,  the  commercial 
quota  would  be  4.567  million  lb  (2.07 
million  kg)(17  percent)  with  a 


recreational  harvest  limit  of  22.299 
million  lb  (10.12  million  kg)(83 
percent).  However,  recreational  landings 
fi'om  the  last  several  years  were  much 
lower  than  the  recreational  allocation 
for  2002,  ranging  between  8.30  and  14.3 
million  lb  (3.76  and  6.49  million  kg). 
Since  the  recreational  fishery  is  not 
projected  to  land  a  22.299  million-lb 
(10.12  million-kg)  harvest  limit  in  2002, 
this  allows  the  specification  of  a 
commercial  quota  of  up  to  10.5  million 
lb  (4.76  million  kg).  NMFS  is 
transferring  5.933  million  lb  (2.677 
million  kg)  fi-om  the  initial  2002 
recreational  allocation  of  22.299  million 
lb  (10.12  million  kg),  resulting  in  16.365 
million  lb  (7.42  million  kg)  allocated  for 
the  2002  recreational  harvest  limit  and 
a  commercial  quota  of  10.5  million  lb 
(4.76  million  kg).  The  2002  commercial 
quota  is  an  increase  fi'om  the  2001  quota 
(9.58  million  lb  (4.35  miUion  kg)) 
implemented  by  NMFS  and  the  states 
imder  the  Atlantic  States  Marine 
Fisheries  Commission's  Interstate 
Fishery  Management  Flan  for  Atlantic 
Bluefish.  The  recreational  possession 
limit  of  15  fish  per  person  is  unchanged 
from  2001 .  The  proposed  specifications 
included  a  2-percent  TAL  set  aside.  A 
Request  for  Proposals  was  published  to 
solicit  proposals  for  2002,  based  on 
research  priorities  identified  by  the 
Council  (66  FR  38636,  July  25,  2001, 
and  66  FR  45668,  August  29,  2001).  No 
proposals  were  approved  that  would 
utilize  the  bluefish  research  TAL. 
Therefore,  for  the  2002  fishery,  the 
research  TAL  is  restored  to  the  overall 
TAL.  The  2002  state  commercial  quotas 
are  listed  in  the  table  below. 


%  of  quota 

2002  Commer- 

2002 Commer- 

State 

cial  Quota  (lb) 

cial  Quota  (kg) 

ME 

0.6685 

70,193 

31,839 

NH 

0.4145 

43,523 

19,741 

MA 

6.7167 

705,254 

319,898 

Ri 

6.8081 

714,851 

324,251 

CT 

1.2663 

132,962 

60,310 

NY 

10.3851 

1.090,436 

494,613 

NJ 

14.8162 

1,555,701 

705,654 

DE 

1.8782 

197,211 

89,453 

MO 

3.0018 

315,189 

142,967 

VA 

11.8795 

1,247,348 

565,787 

NC 

32.0608 

3,366,384 

1,526,966 

SC 

0.0352 

3.696 

1,676 

GA 

0.0095 

998 

452 

FL 

10.0597 

1 ,056,269 

479,115 

Total 

100.0000 

10.500,000 

4,762,720 

Comments  and  Responses 

Ten  sets  of  public  comments  were 
received  on  the  proposed  rule:  nine 
from  recreational  fishermen  and  one 
from  a  recreational  fishing  association. 


Comment  1:  Several  commentors 
stated  that  recreational  fishermen  have 
participated  in  a  catch-and-release 
program  to  reduce  pressure  on  the 
bluefish  stock.  They  are  of  the  opinion 
that  it  is  not  fair  to  transfer  poundage 


from,  the  recreational  harvest  limit  to  the 
commercial  quota  because  doing  so 
means  that  catch-and-release  efforts 
result  in  an  increased  commercial  quota. 

Response  1 :  The  poundage  transfer 
provision  was  included  in  Amendment 
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1  to  the  FMF  (Amendment  1)  to  ensure 
that  commercial  landings  would  not  be 
unnecessarily  reduced  if  the 
recreational  fishery  is  not  expected  to 
attain  its  harvest  limit.  The  83  percent/ 
17  percent  (recreational/commercial) 
allocation  adopted  by  the  Council  in 
Amendment  1  is  based  on  average  catch 
composition  for  the  1981-1989 
fisheries.  However,  the  average  catch 
composition  for  the  1990-1996  fisheries 
was  64  percent/36  percent  with  an 
average  of  10.5  million  lb  (4.76  million 
kg)  per  year  in  commercial  landings 
over  that  period.  Therefore,  a  10.5 
million-lb  (4.76  million-kg)  maximimi 
allowable  commercial  allocation  does 
not  represent  a  substantial  increase  fi-om 
landings  in  the  recent  commercial 
fishery.  The  relatively  high  percentage 
of  commercial  landings  to  recreational 
landings  in  the  1990-96  fishery  was  a 
result  of  decreased  recreational  landings 
over  that  period.  Information  is  not 
available  to  determine  if  the  decrease  in 
recreational  landings  from  1990-1996  is 
a  result  of  catch-and-release  programs,  a 
change  in  targeted  species,  such  as 
striped  bass,  or  other  factors. 

Comment  2:  Several  commentors 
stated  that,  even  if  the  recreational 
harvest  limit  has  not  been  met,  there  is 
no  reason  to  transfer  quota  from  the 
recreational  harvest  limit  to  the 
commercial  quota.  The  commenters 
believe  this  rewards  commercial 
fishermen  for  overfishing. 

Response  2:  NMFS  does  not  view  "the 
transfer  of  quota"  as  a  reward  for 
overfishing.  The  Council  and  NMFS  in 
this  instance  are  concerned  about 
meeting  the  FMF's  objectives  of 
preventing  overfishing  and  maintaining 
landings  of  bluefish  at  an  amount  that 
complies  with  the  rebuilding  schedule 
for  this  fish  stock.  Both  of  those 
objectives  are  met  with  an  F  that  would 
equal  0.326  in  2002.  The  TAL  for  2002 
is  26.866  million  lb  (12.19  million  kg) 
and  is  consistent  with  an  F  of  0.326 
which  prevents  overfishing  and  is 
actually  less  than  the  maximum  level  of 
F  of  0.410,  specified  in  the  FMF  as  the 
rebuilding  target  for  2002.  Therefore,  a 
commercial  harvest  of  10.5  million  lb 
(4.76  million  kg)  plus  recreational 
landings  of  16.36  million  lb  (7.43 
million  kg)  would  not  result  in 
overfishing.  This  allocation  of  the 
bluefish  TAL  (compared  with  smaller 
amount  allocated  to  the  commercial 
sector)  also  better  ensures  achievement 
of  optimum  yield  and  fair  allocation 
among  sectors  which  are  goals  of  the 
Magnuson-Stevens  Act. 


Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

NMFS  prepared  an  FRFA  for  this 
action,  which  includes  the  IRFA,  the 
comments  and  responses  contained 
herein,  and  a  summary  of  the  analyses 
done  in  support  of  this  final  rule.  A 
copy  of  the  FRFA  is  available  from 
NMFS  (see  ADDRESSES).  The  preamble  to 
the  proposed  rule  included  a  detailed 
summary  of  the  analyses  contained  in 
the  IRFA  and  that  discussion  is  not 
repeated  in  its  entirety  here.  A  sununary 
of  the  FRFA  follows: 

The  reasons  for  the  agency's 
consideration  of  this  action  and  its 
objectives  are  explained  in  the 
preambles  to  the  proposed  rule  and  this 
final  rule  and  are  not  repeated  here. 
This  action  does  not  contain  reporting 
and  recordkeeping  requirements.  It  will 
not  duplicate,  overlap,  or  conflict  with 
any  other  Federal  rules.  This  action  is 
taken  under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  and  regulations  at  50 
CFR  part  648. 

Public  Comments . 

Ten  sets  of  comments  were  received 
on  the  proposed  rule  and  are  responded 
to  in  the  final  rule.  None  of  the 
comments  directly  or  indirectly 
addressed  the  results  of  the  IRFA. 

Number  of  Small  Entities 

An  active  participant  in  the 
commercial  sector  is  defined  as  any 
vessel  that  reported  having  landed  1  or 
more  pounds  of  bluefish  in  the  dealer 
data  during  calendar  year  2000.  These 
data  cover  activity  by  imique  vessels.  Of 
the  active  vessels  reported  in  2000,  829 
vessels  landed  bluefish  from  Maine  to 
North  Carolina.  The  dealer  data  do  not 
provide  information  about  vessel 
activity  in  the  states  from  South 
Carolina  to  Florida.  The  dealer  data 
indicate  that  126  federally  permitted 
vessels  landed  bluefish  in  North 
Carolina  in  2000.  State  trip  Ticket 
Reports  indicate  that  1 ,088  vessels 
landed  bluefish  in  North  Carolina  in 
2000.  Some  of  these  vessels  may  be 
included  in  the  126  vessels  identified  in 
the  Federal  dealer  data.  As  such,  double 
counting  is  possible.  In  addition,  the 
most  recent  data  available  indicate  that 
136  vessels  landed  bluefish  on  Florida's 
east  coast  in  1999.  Bluefish  landings  in 
South  Carolina  and  Georgia  are 
negligible;  therefore,  it  was  assumed 
there  was  no  vessel  activity  for  those 
two  states.  In  addition,  it  was  estimated 
that,  in  recent  years,  approximately 
2,063  party /charter  vessels  may  have 
caught  bluefish. 


Minimizing  Economic  Impacts  on  Small 
Entities 

The  FMF  includes  a  provision  to 
minimize  economic  impacts  on 
commercial  vessels  in  states  that  face 
closure  by  allowing  states  to  transfer 
surplus  commercial  quota  within  the 
coastwide  allocation.  However,  under 
certain  circumstances  where  state 
surplus  quotas  are  not  available  for 
transfer,  there  are  no  other  means  to 
mitigate  significant  economic  impact. 
The  commercial  quota  of  10.50  million 
lb  (4.76  million  kg)  would  resuh  in 
allocations  of  1.09  million- lb  (0.49 
million  kg)  of  bluefish  to  New  York  and 
3.37  million  lb  (1.53  miUion  kg)  to 
North  Carolina.  Actual  2001  landings 
amounted  to  1.19  million  lb  (0.54 
million  kg)  for  New  York  and  3.58 
million  lb  (1.63  million  kg)  for  North 
Carolina.  All  other  states  landed  less 
bluefish  in  2001  than  their  proposed 
2002  allocations,  and,  therefore,  will 
likely  not  be  negatively  impacted  by  the 
2002  allocations.  Under  the  assumption 
that  2002  allocations  for  New  York  and 
North  Carolina  represent  harvest 
constraints  to  those  fisheries,  and 
bluefish  abundance  and  harvesting 
capacity  would  allow  those  states  to 
harvest  an  amount  equal  to  their  2001 
landings,  there  could  be  an  &-percent 
reduction  in  bluefish  revenues  in  New 
York  and  a  6 — percent  reduction  in 
bluefish  revenues  in  North  Carolina 
when  compared  to  2001  landings.  Based 
on  2001  state  landings,  the  2002  state 
quotas  are  not  expected  to  be  reached  in 
all  states.  Consequently,  transfers  could 
take  place  to  offset  overages  in  some 
states. 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
required  to  prepare  an  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides."  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this 
rulemaking  process,  a  small  entity 
compliance  guide  was  prepared.  The 
guide  will  be  sent  to  all  holders  of 
permits  issued  for  the  Atlantic  bluefish 
fishery.  In  addition,  copies  of  this  final 
rule  and  guide  (i.e.,  permit  holder  letter) 
are  available  from  the  Regional 
Administrator  (see  ADDRESSES)  and  are 
also  available  at  the  following  web  site: 

http://www.nmfs.gov/ro/doc/nero.html. 
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Dated:  June  3,  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-14235  Filed  6-5-02;  8:45  am) 
BHJJNQ  CODE  3S10-22-S 
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Vol.  67.  No.  109 

Thursday,  June  6,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  01 N-0548] 
RIN  0910-AA19 

Food  Labeling;  Guidelines  for 
Voluntary  Nutrition  Lat)eling  of  Raw 
Fruits,  Vegetables,  and  Fish; 
identification  of  the  20  Most  Frequently 
Consumed  Raw  Fruits,  Vegetables, 
and  Fish;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  correction  and 

extension  of  comment  period. 


SUMMARY:  The  Food  and  Drug 
lAdministration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  March  20,  2002  (67 
FR  12918).  The  document  proposed  to 
amend  the  volimtary  nutrition  labeling 
regulations  by  updating  the  names  and 
the  nutrition  labeling  values  for  the  20 
most  firequently  consumed  raw  fruits, 
vegetables,  and  fish  in  the  United  States. 
The  document  published  with  an 
incorrect  docket  number.  This 
dociunent  corrects  that  error  and 
provides  additional  time  to  submit 
comments. 

DATES:  Submit  written  or  electronic 
comments  on  this  proposal  by  August 
20,  2002. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/econunents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Tucker,  Office  of  Policy,  Planning, 
and  Legislation  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
02-6709,  appearing  on  page  12918  in 


the  Federal  Register  of  Wednesday, 
March  20,  2002,  the  following 
correction  is  made: 

1.  On  page  12918,  in  the  first  column, 
"[Docket  No.  OlN-04581"  is  corrected  to 
read:  "[Docket  No.  OlN-0548]". 

Dated:  May  31.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-14088  Filed  5-31-02;  4:11  pmj 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Parts  41, 48,  and  145 

[REG-1 03829-99] 

BIN  1545-AX10 

Excise  Taxes;  Definition  of  Highway 
Vehicle 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  rules  relating  to  the  definition 
of  a  highway  vehicle  for  purposes  of 
various  excise  taxes.  The  regulations 
affect  vehicle  manufacturers,  dealers, 
and  lessors;  tire  manufacturers;  sellers 
and  buyers  of  certain  motor  fuels;  and 
operators  of  heavy  highway  vehicles. 
DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  September  4,  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-103829-99),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  {REG-103829-99), 
Comier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at  www.irs.gov/regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  Treena  Garrett, 
(202)  622-7180;  concerning  the 
regulations,  Bernard  H.  Weberman  (202) 
622-3130  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 


Background 

This  document  contains  proposed 
amendments  to  the  Highway  Use  Tax 
Regulations  (26  CFR  part  41),  the 
Manufactiuers  and  Retailers  Excise  Tax 
Regulations  (26  CFR  part  48),  and  the 
Temporary  Excise  Tax  Regulations 
Under  the  Highway  Revenue  Act  of 
1982  (Pub.  L.  97-424)  (26  CFR  part  145) 
relating  to  the  definition  of  highway 
vehicle.  The  proposed  definition  of 
highway  vehicle  applies  for  purposes  of 
sections  4041  and  4081  (fuel  taxes), 
section  4051  (retail  tax  on  heavy 
vehicles),  section  4071  (tire  tax),  section 
4481  (heavy  vehicle  use  tax),  and 
sections  6421  and  6427  (fuel  tax  credits 
and  refunds). 

The  Highway  Trust  Fimd  (Fund)  was 
established  in  1956  and  provides  a 
source  of  financing  for  the  interstate 
highway  system  and  other  federal-aid 
highway  programs.  In  adopting  a 
financing  system  for  the  Fund,  the 
Congress  expressed  its  intention  to 
employ  taxes  "involving  vehicles  used 
on,  or  suitable  for  use  on,  highways."  H. 
Rep.  No.  84-2022,  at  39  (1956).  Even 
though  the  Fund  was  established  for  the 
construction  of  the  highway  system,  it 
now  functions,  both  through  specific 
projects  such  as  bridge  rehabilitation 
and  block  grants  to  states,  as  a  financial 
source  for  the  construction  and 
maintenance  of  almost  all  public  roads. 
The  taxes  appropriated  to  the  Fund  are 
the  taxes  on  fuel  that  is  generally 
suitable  for  use  in  highway  vehicles;  the 
first  retail  sale  of  certain  heavy  vehicles, 
which  Treasury  regulations  have  limited 
to  vehicles  that  are  highway  vehicles; 
the  manufacttirer's  sale  of  tires  of  the 
type  used  on  highway  vehicles;  and  the 
use  of  certain  heavy  highway  vehicles. 

For  purposes  of  these  taxes,. Treasiuy 
regulations  define  a  highway  vehicle  as 
any  self-propelled  vehicle  or  trailer  or 
semitrailer  designed  to  perform  a 
function  of  transporting  a  load  over  the 
public  highway,  whether  or  not  also 
designed  to  perform  other  functions. 
Excluded  from  the  definition  are  certain 
types  of  vehicles,  including  certain 
specially  designed  mobile  machinery 
vehicles  (the  mobile  machinery 
exception)  and  certain  vehicles 
specially  designed  for  offhighway 
transportation. 

The  mobile  machinery  exception  is 
intended  to  apply  to  vehicle  chassis  that 
serve  solely  as  a  permanent  mount  for 
jobsite  machinery,  such  as  jobsite 
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cranes.  In  creating  an  exception  for 
mobile  machinery  vehicles,  the 
regulations  assumed  that  vehicles  that 
transport  mobile  machinery,  like 
vehicles  that  are  designed  for 
offhighway  transportation,  would  make 
minimal  use  of  the  public  highway  and 
thus  would  receive  only  minimal 
benefit  from  the  construction  and 
maintenance  of  the  highway  system. 
However,  it  has  become  apparent  that 
the  assumption  that  most  mobile 
machinery  vehicles  would  make 
minimal  use  of  the  public  highway  is 
incorrect.  Mobile  machinery  vehicles 
generally  are  constructed  using  highway 
chassis  that  are  modified  only  as 
necessary  to  accommodate  the  mounting 
of  the  jobsite  machinery.  These  vehicles 
are  subject  to  the  same  licensing,  safety, 
and  other  nontax  regulations  as  are 
other  highway  vehicles.  Mobile 
machinery  vehicles  carry  their  load, 
typically  heavy  jobsite  machinery,  from 
jobsite  to  jobsite  over  the  public 
highway,  and  their  ability  to  use  the 
public  highway  is  in  no  way  limited  or 
impaired.  Therefore,  they  derive  the 
same  benefit  from,  and  cause  the  same 
type  of  damage  to,  the  public  highway 
as  other  highway  vehicles,  and  for  tax 
purposes  should  be  treated  the  same  as 
other  highway  vehicles.  Thus,  these 
regulations  propose  to  remove  the 
mobile  machinery  exception. 

After  removal  of  the  mobile 
machinery  exception,  mobile  machinery 
vehicles  will  be  subject  to  the  retail  tax 
on  heavy  vehicles  unless  the  vehicles 
qualify  under  the  exception  for 
offliighway  transportation  vehicles. 
Also,  these  vehicles  may  be  subject  to 
the  heavy  vehicle  use  tax;  and  tax 
credits,  refunds,  and  exemptions  may 
not  be  available  for  the  fuel  they  use. 
Amounts  charged  for  the  jobsite 
machinery,  including  amounts  charged 
for  mounting  the  machinery  on  the 
chassis  or  body,  will  continue  to  be 
excluded  from  the  tax  base. 

Other  exceptions  from  the  definition 
of  highway  vehicle  will  continue  to 
apply.  Thus,  a  vehicle  will  continue  to 
qualify  for  the  offhighway 
transportation  exception  if  it  is  specially 
designed  for  the  primary  function  of 
transporting  a  particular  type  of  load 
other  than  over  the  public  highway  and 
the  special  design  substantially  limits  or 
impairs  its  capability  to  transport  its 
load  over  the  public  highway.  Similarly, 
trailers  and  semitrailers  specially 
designed  to  function  only  as  an 
enclosed  stationary  shelter  for  the 
carrying  on  of  an  offhighway  function 
will  continue  to  be  excepted  from  tax. 
The  exemption  provided  in  section 
4053(2)  for  vehicle  bodies  primarily 
designed  to  process,  haul,  spread,  or 


load  or  imload  feed,  seed,  or  fertilizer 
for  farms  is  unaffected  by  this  change 
and  will  continue  to  apply.  Credits  or 
refunds  for  taxed  fuel  used  on  a  farm  for 
farming  purposes  are  also  unchanged. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  on  and  after  the  first  day  of  the   . 
first  calendar  quarter  beginning  after  the 
day  of  publication  of  the  final 
regulations  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code„  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  and  electronic  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regidations  and  how  they  may 
be  made  easier  to  understand.  All 
conunents  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Bernard  H.  Weberman, 
Office  of  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 


List  of  Subjects 

26  CFR  Part  41 

Excise  taxes.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

26  CFR  Parts  48  and  145 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  imder  the  authority  of 
26  U.S.C.  7805,  chapter  I  of  26  CFR  is 
proposed  to  be  amended  as  follows: 

PART  41— EXCISE  TAX  ON  USE  OF 
CERTAIN  HIGHWAY  MOTOR 
VEHICLES 

1.  The  authority  citation  for  part  41 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805;  *  *   * 

2.  In  §41.4482(a)-l,  paragraph  (a)(2)  is 
amended  by  removing  the  language 
"§48.4061(a)-l(d)"  and  adding 
"§48.4051-1"  in  its  place. 

PART  48— MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

3.  The  authority  citation  for  part  48 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

4.  hi  §  48.4041-8,  paragraph  (b)  is 
amended  as  follows: 

1.  Paragraph  (b)(1)  is  revised. 

2.  Paragraphs  (b)(2)  and  (b)(3)  are 
removed. 

3.  Paragraph  (b)(4)  is  redesignated  as 
paragraph  (b)(2). 

The  revision  reads  as  follows: 

§48.4041-«    Definitions. 

i  *  *  *  * 

(b)  *  *  *  (1)  Definition.  For  Uie 
definition  of  highway  vehicle,  see 
§48.4051-1. 

***** 

5.  hi  Subpart  H,  §48.4051-1  is  added 
imder  the  undesignated  center  heading 
"Motor  Vehicles"  to  read  as  follows: 

§  48.4051-1    Heavy  trucics  and  trailers; 
definition  of  iiighway  vehicle. 

(a)  Highway  vehicle — (1)  In  general.  A 
highway  vehicle  is  any  self-propelled 
vehicle,  or  any  trailer  or  semitrailer,  that 
is  capable  of  transporting  a  load  over  the 
public  highway.  In  determining  whether 
a  vehicle  is  capable  of  transporting  a 
load  over  the  public  highway,  it  is 
immaterial  that  the  vehicle  is  capable  of 
performing  other  functions,  that  the 
load  is  permanently  moimted  on  the 
vehicle,  or  that  the  load  is  towed  instead 
of  carried. 

(2)  Exception — (i)  Offhighway 
transportation  vehicles.  A  vehicle  is  not 
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treated  as  a  highway  vehicle  if  it  is 
specially  designed  for  the  primary 
function  of  transporting  a  particular 
type  of  load  other  than  over  the  public 
highway  and  because  of  this  special 
design  its  capability  to  transport  a  load 
over  the  public  highway  is  substantially 
limited  or  impaired.  A  vehicle's  design 
is  determined  solely  on  the  basis  of  its 
physical  characteristics.  In  determining 
whether  substantial  limitation  or 
impairment  exists,  account  may  be 
taken  of  factors  such  as  the  size  of  the 
vehicle,  whether  it  is  subject  to  the 
licensing,  safety,  and  other  requirements 
applicable  to  highway  vehicles,  and 
whether  it  can  transport  a  load  at  a 
sustained  speed  of  at  least  25  miles  per 
hour.  It  is  immaterial  that  a  vehicle  can 
transport  a  greater  load  off  the  public 
highway  than  it  is  permitted  to  transport 
over  the  public  highway. 

(ii)  Nontransportation  trailers  and 
semitrailers.  A  trailer  or  semitrailer  is 
not  treated  as  a  highway  vehicle  if  it  is 
specially  designed  to  function  only  as 
an  enclosed  stationary  shelter  for  die 
carrying  on  of  an  offhighway  function  at 
an  offhighway  site.  For  example,  a 
trailer  that  is  capable  only  of 
functioning  as  an  office  for  an 
offhighway  construction  operation  is 
not  a  highway  vehicle. 

(b)  Public  highway.  Public  highway 
means  any  rqad  (whether  a  federal  or 
state  highway,  city  street,  or  otherwise) 
in  the  United  States  that  is  not  a  private 
roadway. 

(c)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  Vehicle  A  consists  of  a  truck 
chassis  on  which  a  telescoping  boom-type 
crane  that  extends  to  a  length  of  130  feet  has 
been  permanently  mounted.  The  vehicle  is 
capable  of  transporting  the  crane  over  the 
public  highway.  Because  Vehicle  A  is  a  self- 
propelled  vehicle  capable  of  transporting  a 
load  (the  crane)  over  the  public  highway,  it 
is  a  highway  vehicle  described  in  paragraph 
(a)(1)  of  this  section.  It  is  immaterial  that  the 
load  is  permanently  mounted  on  the  chassis. 

Example  2.  Vehicle  B  consists  of  a  truck 
chassis  on  which  a  dump  body  has  been 
installed.  The  vehicle's  empty  (tare)  weight  is 
15,000  pounds  and  its  gross  vehicle  weight 
rating  is  46.000  pounds.  It  is  capable  of 
transporting  a  load  over  the  public  highway. 
Its  drive  train  and  suspension  enable  it  to 
transport  a  load  off  road  over  soft,  uneven 
terrain  but  do  not  limit  its  ability  to  transport 
its  load  at  public  highway  speeds.  Because 
Vehicle  B  is  a  self-propelled  vehicle  capable 
of  transporting  a  load  over  the  public 
highway,  it  is  a  highway  vehicle.  Although 
Vehicle  B  has  some  physical  characteristics 
for  transporting  its  load  other  than  over  the 
public  highway  (its  drive  train  and 
suspension),  those  characteristics  are  not  of 
a  magnitude,  when  compared  with  its 
physical  characteristics  for  transporting  the 
load  over  the  public  highway,  to  establish 


that  it  is  specially  designed  for  the  primary 
function  of  transporting  its  load  other  than 
oyer  the  public  highway.  Therefore,  Vehicle 
B  is  not  a.  vehicle  described  in  the  exception 
provided  in  paragraph  (a)(2)(i)  of  this  section. 

Example  3.  Vehicle  C  consists  of  a  truck 
chassis  on  which  an  oversize  body  designed 
to  transport  and  apply  liquid  agricultural 
chemicals  on  farms  has  been  installed.  It  is 
capable  of  transporting  a  load  over  the  public 
highway.  It  is  132  inches  in  width,  which  is 
considerably  in  excess  of  standard  highway 
vehicle  width.  For  travel  on  uneven  and  soft 
terrain,  it  is  equipped  with  oversize  wheels 
with  high-flotation  tires,  and  nonstandard 
axles,  brakes,  and  transmission.  It  has  a 
special  fuel  and  carburetor  air  filtration 
system  that  enable  it  to  perform  efficiently  in 
an  environment  of  dirt  and  dust.  It  is  not  able 
to  maintain  a  speed  of  25  miles  per  hour  for 
more  than  one  mile  while  fully  loaded. 
Because  Vehicle  C  is  a  self-propelled  vehicle 
capable  of  transporting  a  load  over  the  public 
highway,  it  is  a  highway  vehicle  described  in 
paragraph  (a)(1)  of  this  section.  However,  its 
considerable  physical  characteristics  for 
transporting  its  load  other  than  over  the 
public  highway,  when  compared  with  its 
physical  characteristics  for  transporting  the 
load  over  the  public  highway,  establish  that 
it  is  specially  designed  for  the  primary 
function  of  transporting  its  load  other  than 
over  the  public  highway.  Further,  the 
physical  cheu^cteristics  for  transporting  jts 
load  other  than  over  the  public  highway 
substantially  limit  its  capability  to  transport 
a  load  over  the  public  highway.  Therefore, 
Vehicle  C  is  a  vehicle  described  in  the 
exception  provided  in  paragraph  (a)(2)(i)  of 
this  section  and  is  not  treated  as  a  highway 
vehicle. 

(d)  Effective  date.  This  section  is 
applicable  on  and  after  the  first  day  of 
the  first  calendar  quarter  beginning  after 
the  day  of  publication  of  the  final 
regulations  in  the  Federal  Register. 

§48.4072-1    [Amended] 

6.  In  §48.4072-1,  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  are  amended  by  removing 
the  language  "§48.4061(a)-l(d)"  and 
adding  "§48.4051-1"  in  its  place. 

§48.4081-1    [Amended] 

7.  In  §48.4081-1,  paragraph  (b),  the 
definition  of  Diesel-powered  highway 
vehicle  is  amended  by  removing  the 
language  "§48.4041-8(b)"  and  adding 
"§48.4051-1"  in  its  place. 

8.  In  §48.6421-4,  paragraph  (c)  is 
revised  to  read  as  follows: 

§48.6421-4    Meaning  of  terms. 

*        *        *        *        * 

(c)  Highway  vehicle.  For  the  definition 
of  highway  vehicle,  see  §  48.4051-1. 


PART  145— TEMPORARY  EXCISE  TAX 
REGULATIONS  UNDER  THE  HIGHWAY 
REVENUE  ACT  OF  1982  (PUB.  L  97- 
424) 

9.  The  authority  citation  for  part  145 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

§145.4051-1    [Amended] 

10.  Section  145.4051-1  is  amended  as 
follows: 

1.  In  paragraph  (a)(2),  first  sentence, 
the  language  "(as  defined  in  paragraph 
(d)  of  §  48.4061  (a)-l  (Regulations  on 
Manufacturers  and  Retailers  Excise 
Taxes))"  is  removed  and  "as  defined  in 
§48.4051-1  of  this  chapter"  is  added  in 
its  place. 

2.  In  paragraph  (a)(4),  last  sentence, 
the  language  "§48.4061(a)-l"  is 
removed  and  '§48.4051-1  of  this 
chapter"  is  added  in  its  place. 

3.  Paragraph  (d)  is  removed  and 
reserved. 

David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

[PR  Doc.  02-14231  Filed  6-5-02:  8:45  am] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[Notice  No.  945;  Re:  Notice  No.  941] 

RIN  1512-AC65 

Proposal  to  Recognize  Synonyms  for 
Petite  Sirah  and  Zinfandel  Grape 
Varieties  (2001 R-251P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

ACTION:  Proposed  rule;  extension  of  . 

comment  period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  Notice  No.  941,  a 
notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
April  10,  2002.  The  proposed  rule 
would  amend  the  list  of  prime  grape 
names  to  recognize  "Durif  *  as  a 
synonym  for  the  Petite  Sirah  grape  and 
"Primitivo"  as  a  synonym  for  the 
Zinfandel  grape.  ATF  has  received  a 
request  to  extend  the  comment  period 
so  that  all  interested  parties  will  have 
sufficient  time  to  evaluate  the  proposed 
rule. 

DATES:  Written  comments  must  be 
received  bv  October  8,  2002. 
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ADDRESSES:  Send  written  comments 
regarding  the  proposed  rule  to:  Chief, 
Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  941).  See  the  "Public 
Participation"  section  of  this  notice  for 
alternative  means  of  commenting. 

Copies  of  the  proposed  regulation, 
background  materials,  and  any  written 
comjnents  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  ATF  Reading 
Room,  Office  of  Public  Affairs  and 
Disclosure.  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeimifer  Berry,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Regulations 
Division,  111  W.  Hiut)n  Street,  Room 
219,  Buffalo,  NY  14202-2301;  telephone 
(716) 434-8039. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  10,  2002,  ATF  published  a 
notice  of  proposed  rulemaking  (Notice 
No.  941)  in  the  Federal  Register 
proposing  two  amendments  to  its  list  of 
prime  grape  variety  names  used  to 
designate  American  wines.  This  list  is 
contained  in  title  27  of  the  Code  of 
Federal  Regulations,  section  4.91.  The 
■first  amendment  would  recognize  the 
name  "Durif '  as  a  synonym  for  the 
Petite  Sirah  grape,  while  the  second 
would  recognize  the  name  "Primitivo" 
as  a  synonym  for  the  Zinfandel  grape. 
This  proposal  is  based  on  DNA  research 
conducted  into  the  identity  of  these 
grapes.  The  comment  period  for  Notice 
No.  941  currently  closes  on  Jxme  10, 
2002. 

However,  ATF  has  received  a  request 
from  the  Wine  Institute  to  extend  the 
comment  period  for  an  additional  120 
days.  The  Wine  Institute,  which 
represents  605  California  wineries, 
states  that  the  proposal  regarding  the 
Zinfandel  grape  could  have  significant 
impact  on  the  California  wine  industry. 
For  this  reason,  it  requested  additional 
time  to  adequately  evaluate  the 
scientific  evidence  and  the  various 
issues  raised  by  the  proposed  rule. 

After  considering  this  request,  ATF 
finds  that  an  extension  of  the  comment 
period  is  warranted.  We  are  therefore 
extending  the  comment  period  for  an 
additional  120  days  as  requested.  The 
comment  period  for  Notice  No.  941  will 
now  close  October  8,  2002. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties  on  the  proposals 
contained  in  Notice  No.  941.  We 


specifically  request  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 

What  Is  a  Comment? 

In  order  for  a  submission  to  be 
considered  a  "comment,"  it  must  clearly 
indicate  a  position  for  or  against  the 
proposed  rule  or  some  part  of  it,  or 
express  neutrality  about  the  proposed 
rule.  Comments  that  use  reasoning, 
logic,  and,  if  applicable,  good  science  to 
explain  the  commenter's  position  are 
most  persuasive  in  the  formation  of  a 
final  rule. 

To  be  eligible  for  consideration, 
comments  must: 

•  Contain  your  name  and  mailing 
address; 

•  Reference  Notice  No.  941; 

•  Be  legible  and  written  in  language 
generally  acceptable  for  public 
disclosure; 

•  Contain  a  legible,  written  signature 
if  submitted  by  mail  or  fax;  and 

•  Contain  your  e-mail  address  if 
submitted  by  e-mail. 

To  assure  public  access  to  oiu  office 
equipment,  comments  submitted  by  fax 
must  be  no  more  than  three  pages  in 
length  when  printed  on  8V2''  by  11" 
paper.  Comments  submitted  by  mail  or 
e-mail  may  be  any  length. 

How  May  I  Submit  Comments? 

By  Mail:  You  may  send  written 
comments  by  mail  to  the  address  shown 
above  in  the  ADDRESSES  section  of  this 
notice. 

By  Fax:  You  may  submit  comments  by 
facsimile  transmission  to  (716)  434- 
8041.  We  will  treat  faxed  transmissions 
as  originals. 

By  E-Mail:  You  may  submit  comments 
by  e-mail  by  sending  the  comments  to 
npnn@atfhq.atf.treas.gov.  We  will  treat 
e-mailed  transmissions  as  originals. 

By  On-line  Form:  You  may  also 
submit  comments  using  the  comment 
form  provided  with  the  online  copy  of 
the  proposed  rule  on  the  ATF  Internet 
web  site  at  http://www.atf.treas.gov/ 
alcohol/rules/index.htm.  We  will  treat 
comments  submitted  via  the  web  site  as 
originals. 

How  Does  ATF  Use  the  Comments? 

We  will  carefully  consider  all 
comments  we  receive  on  or  before  the 
closing  date.  We  will  also  carefully 
consider  comments  we  receive  after  that 
date  if  it  is  practical  to  do  so,  but  we 
cannot  assure  consideration  of  late 
comments.  We  will  not  acknowledge 
receipt  of  comments  or  reply  to 
individual  comments.  We  will 
summarize  and  discuss  pertinent 
comments  in  the  preamble  to  any 
subsequent  notices  or  the  final  rule 
published  as  a  result  of  the  comments. 


Can  I  Review  Comments  Received? 

■  You  may  view  copies  of  the 
conmients  on  Notice  No.  941  by 
appointment  at  the  ATF  Reference 
Library,  Room  6480,  650  Massachusetts 
Avenue.  NW.,  Washington,  DC  20226, 
telephone  (202)  927-7890.  You  may 
request  copies  of  the  comments  by 
writing  to  the  ATF  Reference  Librarian 
at  the  address  shown  above. 

For  the  convenience  of  the  public, 
ATF  will  post  comments  received  in 
response  to  Notice  941  on  the  ATF  web 
site.  All  comments  posted  on  our  web 
site  will  show  the  name  of  the 
commenter,  but  will  not  show  street 
addresses,  telephone  numbers,  or  e-mail 
addresses.  We  may  also  omit 
voluminous  attachments  or  material  that 
we  do  not  consider  suitable  for  posting. 
In  all  cases,  the  full  comment  will  be 
available  in  the  library  or  through  FOIA 
requests,  as  noted  above.  To  access 
online  copies  of  the  comments  on  this 
rulemaking,  visit  http:// 
www.atf.treas.gov/,  and  select 
"Regulations,"  then  "Notices  of 
proposed  rulemaking  (Alcohol)"  and 
Notice  No.  941.  Click  on  the  "View 
Comments"  button. 

Will  A  TF  Keep  My  Comments 
Confidential? 

ATF  cannot  recognize  any  material  in 
conunents  as  confidential.  All 
comments  and  materials  may  be 
disclosed  to  the  public  in  the  ATF 
Reading  Room  or  in  response  to  a  FOIA 
request.  We  may  also  post  the  comment 
on  our  web  site.  (See  "Can  I  Review 
Comments  Received?")  Finally,  we  may 
disclose  the  name  of  any  person  who 
submits  a  comment  and  quote  from  the 
comment  in  the  preamble  to  a  final  rule 
on  this  subject.  If  you  consider  your 
material  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public,  you  should  not  include  it  in  the 
comments. 

Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements,  Trade 
practices.  Wine. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  contained  in  27  U.S.C.  205. 
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Signed:  May  31,2002. 
)avid  L.  Benton, 

Dep  u  ty  Director. 

[FR  Doc.  02-14132  Filed  6-5-02;  8:45  am] 

BILUNG  CODE  4810-13-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
tnd  Enforcement 


ir 


30  CFR  Part  917 
[KY-236-fOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  riile;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  withdrawal  of 
required  amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM).  are  proposing  to  reconsider  oxu 
position  on  a  required  amendment  to 
the  Kentucky  regulatory  program  (the 
"Kentucky  program")  (found  at  30  CFR 
917.16(d)(2))  under  the  Surface  Mining 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  By  doing  so,  we  are  considering 
whether  the  Kentucky  program  is 
consistent  with  the  corresponding 
Federal  Regulations  at  30  CFR 
773.13(a)(1)  and  30  CFR  701.5. 
I  This  document  gives  the  times  and 
locations  that  the  Kentucky  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  e.s.t.  July  5,  2002.  If  requested,  we 
will  hold  a  public  hearing  on  the 
amendment  on  July  1,  2002.  We  will 
accept  requests  to  speak  until  4  p.m., 
e.s.t.  on  June  21,  2002. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Kentucky 
Field  Office  Director  William  J.  Kovacic 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Kentucky  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Kentucky  Field 
Office. 


William  J.  Kovacic,  Director, 
Kentucky  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
2675  Regency  Road,  Lexington, 
Kentucky  40503.  Telephone:  (859)  260- 
8402.  Internet  address: 
bkovacic@osmre.gov. 

Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601.  Telephone:  (502)  564- 
6940. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  J.  Kovacic,  Telephone:  (502) 
564-6940.  Internet: 
bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Period 

IV.  Procedural  Determinations 

L  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *  * ;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18,  1982.  You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  May  18, 1982  Federal  Register 
(47  FR  21426).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917.15  and  917.16. 

II.  Description  of  the  Proposed 
Amendment 

On  December  31, 1990,  we  published, 
in  the  Federal  Register  (55  FR  53490), 
a  requirement  that  Kentucky  amend 
their  program  to  require  that  public 
notice  shall  not  be  initiated  imtil  the 
cabinet  has  determined  that  a  permit 
application  is  administratively 
complete.  Kentucky  was  required  to 
respond  by  January  30. 1991.  but  by 
letter  of  February  1, 1991,  requested  an 
extension  to  February  28, 1991.  We 
granted  that  extension  by  letter  of 
February  22,  1991.  On  March  4,  1991, 
Kentucky  responded  by  letter  indicating 


that  the  existing  regulation  at  405  KAR 
8:010  is  as  effective  as  the  Federal 
regulations.  In  their  response,  Kentucky 
reminded  OSM  that  the  initial  program 
approval  of  May  18. 1982,  considered 
these  public  notice  differences  but 
considered  them  as  effective  as  the 
Federal  regulations.  No  action  was  taken 
on  this  letter.  OSM  is  proposing  to 
reconsider  our  position  that  Kentucky's 
program  needs  to  be  amended. 

in.  Public  Comment  Period 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments  ■ 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  [see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Kentucky  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SPATS  No.  KY-236-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Kentucky  Field  Office  at  (859)  260- 
8402. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  fr*m 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
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representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
bearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  e.s.t.  on  June  21 ,  2002.  If  you  are 
disabled  and  need  special 
acconunodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
acciuate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  he 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  nile  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  firom  review  by 

the  Office  of  Management  and  Budget 

under  Executive  Order  12866. 
* 

Executive  Order  12988 — Civil  Justice 

Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 


applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  {30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the  ' 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  enviroiunent  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  imder  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regiilatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 


meaning  of  section  102(2)(C)  of  the 
National  Enviroiunental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.).- 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory,  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  aimual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
imfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 


Federal  Register / Vol.  67,  No.  109 /Thursday,  June  6,  2002 / Proposed  Rules 


38919 


regulation  did  not  impose  an  unfunded 
nandate. 

ist  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
nining,  Underground  mining. 

Dated:  May  1.  2002. 
Michael  K.  Robinson, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
(FR  Doc.  02-14079  Filed  6-5-02;  8:45  am) 
BILUNG  CODE  4310-05-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
■nd  Enforcement 

30  CFR  Part  917 
[wv-oge-FOR] 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 

Eeriod  and  opportunity  for  public 
earing  on  proposed  amendment. 

SUMMARY:  We  are  announcing  a 
proposed  amendment  to  the  West 
Virginia  regulatory  program  (the  "West 
Virginia  program")  imder  the  Surface 
Mining  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  The  program 
amendment  consists  of  changes  to  the 
West  Virginia  Surface  Coal  Mining  and 
Reclamation  Act  as  contained  in  House 
Bill  4163.  The  amendment  provides 
additional  definition  of  commercial 
forestry  and  forestry.  It  also  revises 
provisions  for  premining  and 
postmining  land  use,  required 
infrastructure,  water  supply,  soil,  soil 
placement  and  grading,  bond  release, 
and  prime  farmlands.  Additionally,  the 
amendment  alters  sections  of  West 
Virginia's  bonding  program  performance 
standards,  and  Small  Operator 
Assistance  Program.  Finally,  the 
amendment  proposes  an  entirely  new 
section  of  the  West  Virginia  program 
providing  an  exemption  for  coal 
extraction  incidental  to  extraction  of 
other  minerals.  The  amendment  is 
intended  to  improve  the  effectiveness  of 
the  West  Virginia  program. 

This  document  gives  the  times  and 
locations  that  the  West  Virginia  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  diuing 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 


p.m.,  e.s.t.  July  8,  2002.  If  requested,  we 
will  hold  a  public  hearing  on  the 
amendment  on  July  1,  2002.  We  will 
accept  requests  to  speak  until  4:00  p.m., 
e.s.t.  on  June  21,  2002. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  West  Virginia 
Field  Office  Director  Mr.  Roger  W. 
Calhoun  at  the  address  listed  below. 
You  may  review  copies  of  the  West 
Virginia  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Charleston  Field 
Office. 

Mr.  Roger  W.  Calhoun,  Director,  West 
Virginia  Field  Office,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street 
East,  Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158.  Internet 
address:  chfa@osmre.gov. 

West  Virginia  Department  of 
Environmental  Protection,  10 
McJunkin  Road,  Nitro,  West  Virginia 
25143.  Telephone:  (304)  759-0515. 
The  proposed  amendment  will  be 

posted  at  the  West  Virginia  Department 

of  Environmental  Protection's  Internet 

page:  http://wwww.dep.state.wv.us. 
In  addition,  you  may  review  copies  of 

the  proposed  amendment  during  regular 

business  hours  at  the  following 

locations: 

OfBce  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office.  75  High  Street,  Room  229,  P.O. 
Box  886,  Morgantown,  West  Virginia 
26507.  Telephone:  (304)  291-4004. 
(By  appointment  only). 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area 
Office,  323  Harper  Park  Drive,  Suite  3. 
Beckley,  West  Virginia  25801. 
Telephone:  (304)  255-5265. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  W.  Calhoun,  Telephone:  (304) 

347-7158.  Internet  address: 

c/j/a@osn7re.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Period 

IV.  Procedural  Determinations 

I.  Background  on  the  West  Virginia 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coaL  mining  and 
reclamation  operations  on  non-Federal 


and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *   •;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  West 
Virginia  program  on  January  21, 1981. 
You  can  find  background  information 
on  the  West  Virginia  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  in  the  January  1.  1981  Federal 
Register  (46  FR  5915-5956).  You  can 
also  find  later  actions  concerning  West 
Virginia  program  and  program 
amendments  at  30  CFR  948.13,  948.15. 
and  948.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  20,  2000 
(Administrative  Record  Number  WV- 
1191),  the  West  Virginia  Depeirtment  of 
Environmental  Protection  (WVDEP) 
submitted  responses  to  required 
regulatory  program  amendments  that 
we,  the  Office  of  Surface  Mining  (OSM) 
informed  them  of  by  letter  dated  August 
15,  2000  (Administretive  Record 
Number  WV-1178).  WVDEP  sent 
another  letter,  dated  April  9,  2000 
(Administrative  Record  Number  WV- 
1296),  indicating  that  House  Bill  4163 
had  been  approved  by  the  West  Virginia 
Legislature.  The  bill  amended  38  Code 
of  State  Regulations  (CSR)  2  to  make 
several  changes  to  existing  rules  and 
created  the  Coal  Related  Dam  Safety 
Rule  at  38  CSR4.  West  Virginia 
submitted  the  proposed  amendment  to 
satisfy  the  relevant  required  program 
amendments. 

We  are  not  requesting  comments  on 
the  amendment  at  CSR  38-2-12. 5. d. 
The  change  to  that  provision  will  be 
aimounced  in  a  separate  Federal 
Register  notice.  As  such,  this  proposed 
amendment  is  not  part  of  WV-096-FOR 
and  will  not  be  addressed  as  such. 

You  will  find  West  Virginia's  program 
amendment  presented  below. 

Generally 

The  word  "Director"  is  replaced  with 
"Secretary." 

The  term  "performance  bond{s)"  is 
changed  to  "bond(s)." 

The  word  "Division"  is  replaced  with 
"Department." 
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W.Va.  Code  38-2-2.  Definitions 

At  section  2.28.g.  the  word  "Division" 
is  replaced  with  "Department." 

At  section  2.31.b.l.  the  definition  of 
"Forestry"  is  amended  by  adding  the 
phrase  "for  the  production  of  wood  or 
other  wood  products."  The  amended 
definition  reads,  "Forestry,  as  used  in 
subsection  7.4  of  this  rule,  means  a 
long-term  postmining  land  use  for  the 
production  of  wood  or  wood  products 
designed  to  accomplish  the  following." 

In  addition,  at  section  2.43,  the 
definition  of  "Director"  is  deleted  in  its 
entirety. 

W.Va.  Code  3&-2-7.  Premining  and 
Postmining  Land  Use 

At  section  7.4.b.l.C.5,  the  words  "and 
shall  be  subject  to  the  requirements  of 
subsection  5.5  of  this  rule,  except  for 
ponds  and  impoundments  located 
below  the  valley  fills"  have  been 
deleted.  In  the  same  subsection,  "Any 
pond  or  impoundment  left  in  place  is 
subject  to  requirements  under 
subsection  5.5  of  this  rule"  is  added.  As 
proposed,  the  subsection  reads  as 
follows: 

(C)(5)  For  forestry,  all  ponds  and 
impoundments,  except  for  ponds  and 
impoundments  located  below  the  valley  fills 
created  during  mining  shall  be  left  in  place 
after  bond  release.  Any  pond  or 
impoundment  left  in  place  is  subject  to 
requirements  under  sul^section  (5)(5)  of  this 
rule.  The  substrate  of  the  ponds  and  wetlands 
must  be  capable  of  retaining  water  to  support 
aquatic  and  littoral  vegetation. 

Subsection  7.4.b.l.C.7  is  amended  by 
adding  "O  horizon  means  the  top-most 
horizon  or  layer  of  soil  dominated  by 
organic  material  derived  from  dead 
plants  and  animals  at  various  stages  of 
decomposition;  it  is  sometimes  referred 
to  as  the  duff  or  litter  layer,  or  the  forest 
floor.  Cr  horizon  means  the  horizon  or 
layer  below  the  C  horizon,  consisting  of 
weathered  or  soft  bedrock  including 
saprolite  or  partly  consolidated  soft 
sandstone,  siltstone,  or  shale."  Without 
this  amendment,  the  section  reads,  "Soil 
is  defined  as  and  shall  consist  of  the  O, 
A,  E,  B,  C,  and  Cr  horizons." 

Section  7.4.b.l.G  is  amended  as 
follows.  At  subsection  G.l,  "excessive" 
is  deleted  to  read,  "*  *  *  Secretary  may 
approve  lesser  or  no  vegetative  cover 
when  tree  growth  and  productivity  will 
be  enhanced  and  sedimentation  will  not 
result."  The  following  sentence  has  also 
been  added,  "Lesser  or  no  vegetative 
cover  may  only  be  authorized  by  the 
Secretary  when  mulch  or  other  soil 
stabilizing  practices  have  been  used  to 
protect  all  undistiubed  areas  unless 
demonstrated  that  the  reduced  cover  is 
sufficient  to  control  erosion  and  air 


pollution  attendant  to  erosion  regardless 
of  slope." 

Section  7.4.b.l.G.3  is  amended  by 
adding  "and/or  disrupt  the  approved 
postmining  land  use  or  the 
establishment  of  vegetative  cover  or 
cause  or  contribute  to  a  violation  of  the 
water  quality  standards  for  the  receiving 
stream"  directly  after  "The  permittee 
may  regrade  and  reseed  only  those  rills 
and  gullies  that  are  unstable  *  *  *." 

Section  7.4.b.l.I.2  is  amended  by 
deleting  "where  there  is  potential  for 
excessive  erosion  on  slopes  greater  than 
20%"  &x)m  the  third  sentence.  Also,  the 
word  "and"  is  removed  from  in  fi-ont  of 
"organic  litter"  in  the  third  sentence 
and  "except  where  a  lesser  vegetation 
cover  has  been  authorized"  is  added 
after  "organic  material;  followed  by  a 
deletion  of  "and  rock  cover".  This 
sentence  is  amended  to  read  as  follows: 

Furthermore,  for  both  commercial  forestry 
and  forestry,  there  shall  be  70%  ground  cover 
where  ground  cover  includes  tree  canopy, 
shrub  and  herbaceous  cover,  and  organic 
litter,  except  where  a  lesser  vegetation  cover 
has  been  authorized,  and  at  least  80%  of  all 
trees  and  shrubs  used  to  determine  re- 
vegetation  success  must  have  been  in  place 
for  at  least  60%  of  the  applicable  minimum 
period  of  responsibility. 

Subsection  7.4.b.l.I.3  is  amended  by 
deleting  "Additionally"  at  the  begiiming 
of  the  third  sentence  and  replacing  it 
with  "Above  and  beyond  all  other 
standards  in  effect." 

Section  7.5.i.l.B  is  amended  by 
adding  "meet  the  primary  road 
requirements  of  section  2.4  of  this  rule," 
to  the  second  sentence  directly  after 
"State  Department  of  Highways 
standards." 

Section  7.5.i.3.Q  is  amended  by 
adding  "The  reservoir  is  subject  to 
requirements  under  subsection  5.5  of 
this  nUe"  as  the  last  sentence. 

Section  7.5.i.lO  is  amended  by  adding 
"Any  pond  or  impoundment  left  in 
place  is  subject  to  requirements  under 
subsection  5.5  of  this  rule"  as  the  last 
sentence. 

Section  7.5.J.3.A  is  amended  by 
adding  "O  horizon  means  the  top-most 
horizon  or  layer  of  soil  dominated  by 
organic  material  derived  from  dead 
plants  and  animals  at  various  stages  of 
decomposition;  it  is  sometimes  referred 
to  as  the  duff  or  litter  layer  or  the  forest 
floor.  Cr  horizon  means  the  horizon  or 
layer  below  the  C  horizon,  consisting  of 
weathered  or  soft  bedrock  including 
saprolite  or  partly  consolidated  soft 
sandstone,  siltstone.  or  shale."  Without 
this  amendment,  the  section  reads,  "Soil 
is  defined  as  and  shall  consist  of  the  O. 
A,  B,  C,  and  Cr  horizons." 

Section  7.5.J.6.B  is  amended  by 
adding  "and/or  disrupt  the  approved 


postmining  land  use  or  the 
establishment  of  vegetative  cover  or 
cause  or  contribute  to  a  violation  of  the 
water  quality  standards  for  the  receiving 
stream."  To  "The  permittee  may  regrade 
and  reseed  only  those  hills  and  gullies 
that  are  unstable." 

Section  7.5.0.2  is  amended  to  add 
"and"  before  "organic  litter"  and  delete 
"and  rock  cover"  after  "organic  litter" 
in  the  second  sentence.  ° 

New  subsection  10.4.a.l.D  is  added  to 
read  as  follows: 

a.l.D.  The  aggregate  total  prime  farmland 
acreage  shall  not  be  decreased  from  that 
which  existed  prior  to  mining.  Water  bodies, 
if  any,  constructed  during  mining  and 
reclamation  must  be  located  within  the  post 
reclamation  non-prime  farmland  portions  of 
the  permit  area.  The  creation  of  such  water 
bodies  must  be  approved  by  the  Department 
of  Environmental  Protection  and  have  the 
consent  of  all  affected  property  owners 
within  the  permit  area. 

W.Va.  Code  38-2-11.  Insurance  and 
Bonding 

Section  11.5,  "Open  Acre  Limit 
Bonding,"  and  all  11.5  subsections  are 
deleted  in  their  entirety.  Thus,  11.6  is 
renumbered  accordingly  as  "11.5." 

At  renumbered  section  11.5,  "After 
January  1, 1994"  is  deleted  from  the 
beginning  of  the  fourth  paragraph.  In 
addition,  "or  mid-term  review, 
whichever  occurs  first"  is  deleted  from 
the  first  sentence  of  the  last  paragraph. 
Also,  the  last  sentence,  "The  existing 
bond  may  be  determined  to  be  adequate 
only  if  all  the  following  criteria-are  met" 
is  deleted  along  with  the  subsections 
a.1-5,  "Open  Acre  Limit  Bonding," 
which  follows.  Finally,  the  final 
paragraph  of  the  subsection  is  deleted  as 
well. 

W.Va.  Code  38-2-12.  Replacement, 
Release,  and  Forfeiture  of  Bonds 

Section  12.5.e  is  amended  in  the  first 
sentence  by  deleting  "one  thousand 
nine  himdred  ninety-three"  and 
replacing  it  with  "two  thousand  and 
two  and  every  year  thereafter." 

W.  Va.  Code  38-2-14.  Performance 
Standards 

Section  14.12.a.l  is  amended  by 
deleting  "commercial  forestry,"  from 
the  list  of  suitable  land  us6s. 

Section  14.15.a.l  is  amended  by 
deleting  "with  all  highwalls  eliminated" 
from  the  first  sentence.  In  addition, 
"W.Va.  Code  22-3-13.C.2  with  all 
highwall  eliminated"  is  added  as  the 
end  of  the  first  sentence. 

Section  14.15.a.2  is  amended  by 
adding  "throughout,"  such  that  the  last 
reads  "areas  throughout  the  life  of  the 
operation. 
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Sections  14.15,b.6.B.l-2  are  deleted 
in  their  entirety.  In  addition,  a  new 
subsection,  B.l  is  added  as  follows: 

I  B.l.  Pre-stripping  or  benching  operations 
cannot  exceed  four  hundred  (400)  acres  for 
any  single  permit  and  cannot  precede 
dragline  operations  more  than  twenty-four 
(24)  months  unless  otherwise  approved  by 
the  Secretary  or  necessary  to  satisfy  AOC+ 
requirements,  specific  post-mining  land  use 
requirements  or  special  materials  handling 
fecilities  requirements.  All  fill  construction 
must  occur  during  this  phase  of  operation 
and  be  conducted  in  accordance  with 
subdivision  14(15)(d)  of  this  rule. 

Also,  subsection  B.3  is  renumbered 
accordingly  as  new  "B.2." 

Section  14.15.d  is  amended  by 
deleting  the  entire  section  and  replacing 
it  as  follows: 

(d)  Excess  Spoil  Disposal  Fills.  All  fills 
must  be  constructed  contemporaneously  and 
contiguously  with  that  segment  of  the 
operations  that  contains  the  material  that  is 
designated  to  be  placed  in  the  fill.  In  addition 
to  all  other  standards  in  effect,  the  following 
shall  apply  to  excess  spoil  disposal  fills. 

Subsection  14.15.d.l  is  amended  by 
deleting  the  entire  second  paragraph. 

Subsection  14. 15. d. 2  is  amended  by 
deleting  the  second  paragraph. 

Subsection  14.15.e  is  renumbered  to 
"14.15.f." 

Subsection  14.15.f  is  amended  by 
deleting  the  current  language  in  its 
entirety,  renumbering  to  "g,"  and 
adding  the  following: 

1 1  15.g.  Variance — Permit  Applications.  The 
Secretary  may  grant  approval  of  a  mining  and 
reclamation  plan  for  a  permit  which  seeks  a 
variance  to  one  or  more  of  the  standards  set 
forth  in  this  subsection,  if  on  the  basis  of  the 
site  specific  conditions  and  sound  scientific 
and/or  engineering  data,  the  applicant  can 
demonstrate  that  compliance  with  one  or 
more  of  these  standards  is  not 
technologically  or  economically  feasible.  The 
Secretary  shall  make  written  findings  in 
accordance  with  the  applicable  provisions  of 
section  3.32  of  this  rule  when  granting  or 
denying  a  request  for  variance  under  this 
section. 


The  following  subsections  are 
ilenumbered:  14.15.g  is  renumbered  to 
"14.15.h;"  15.h  is  renumbered  to  "15.j;" 
15.i  to  "15.k;"  15.j  to  "15.1;"  15.k  to 
"15.m;"  15.1  to  "15.n;"  and  15.m  to 
"15.0." 

W.Va.  Code  38-2-17.  Small  Operator 
Assistance  Program 

Section  17.3.b.2  is  amended  by 
deleting  "five"  and  replacing  it  with 
"'ten"  percent."  hi  addition.  "5"  is 
changed  to  "10." 

Section  17.4  is  changed  by  adding  as 
the  last  sentence,  "Each  application  for 
assistance  shall  include  the  following 
information:,"  and  new  subsections  a- 
£2  are  added  to  read  as  follows: 


17.4.a.  A  statement  of  the  operator's  intent 
to  file  a  permit  application; 

b.  The  names  and  addresses  of: 
b.l.  The  permit  applicant;  and 

b.2.  The  operator  if  different  from  the 
applicant 

c.  A  schedule  of  the  estimated  total 
production  of  coal  from  the  proposed  permit 
area  and  all  other  locations  from  which 
production  is  attributed  to  the  applicant.  The 
schedule  shall  include  for  each  location: 

c.l.  The  operator  or  company  name  under 
which  coal  is  or  will  be  mined; 

C.2.  The  permit  number  and  Mine  Safety 
and  Health  Administration  (MSHA)  number; 

C.3.  The  actual  coal  production  during  the 
year  preceding  the  year  for  which  the 
applicant  applies  for  assistance  and 
production  that  may  be  attributed  to  the 
applicant;  and 

c.4.  The  estimated  coal  production  and  any 
production  which  may  be  attributed  to  the 
applicant  for  each  year  of  the  proposed 
permit. 

d.  A  description  of: 

d.l.  The  proposed  method  of  coal  mining; 

d.2.  The  anticipated  starting  and 
termination  dates  of  mining  operations; 

d.3.  The  number  of  acres  of  land  to  be 
affected  by  the  proposed  mining  operation; 
and 

d.4.  A  general  statement  on  the  probable 
depth  and  thickness  of  the  coal  resource 
including  a  statement  of  reserves  in  the 
permit  area  and  the  method  by  which  they 
were  calculated. 

e.  A  U.S.  Geological  Survey  topographic 
map  at  a  scale  of  1:24,000  or  larger  or  other 
topographic  map  of  equivalent  detail  which 
clearly  shows: 

e.l.  The  area  of  land  to  be  affected: 
e.2.  The  location  of  any  existing  or 

proposed  test  borings;  and 
e.3.  The  location  and  extent  of  known 

workings  of  any  underground  mines. 

f.  Copies  of  documents  which  show  that: 
f.l.  The  applicant  has  a  legal  right  td  enter 

and  commence  mining  within  the  permit 
area;  and 

f.2.  A  legal  right  of  entry  has  been  obtained 
for  the  program  administrator  and  laboratory 
personnel  to  inspect  the  lands  to  be  mined 
and  adjacent  areas  to  collect  environmental 
data  or  to  install  necessary  instruments. 

Section  17.6.a  is  amended  by  adding 
".  institution,"  before  "or  analytical 
laboratory."  Also,  after  "laboratory,"  the 
following  language  is  added,  "that  can 
provide  the  required  determination  of  a 
probable  hydrologic  consequences  or 
statement  of  results  of  test  borings  or 
core  samplings  or  other  services  as 
specified  under  the  Small  Operator 
Assistance  Program  and  that." 

A  new  section  of  code  is  proposed  at 
W.Va.  Code  38-2-25.  Exemption  for 
Coal  Extraction  Incidental  to  Extraction 
of  Other  Materials.  It  would  read: 

25.1.  Exemption  determination.  No  later 
than  90  days  after  filing  of  an 
administratively  complete  request  for 
exemption,  the  Secretary  shall  make  a 
written  determination  whether,  and  under 
what  conditions,  the  persons  claiming  the 


exemption  are  exempt  under  this  part,  and 
shall  notify  the  person  making  the  request 
and  persons  submitting  comments  on  the 
application  of  the  determination  and  the 
basis  for  the  determination.  The 
determination  of  exemption  shall  be  based 
upon  information  contained  in  the  request 
and  any  other  information  available  to  the 
regulatory  authority  at  that  time.  If  the 
Secretary  fails  lb  provide  a  determination  as 
specified  in  this  settion,  extraction  may 
commence  pending  a  determination  on  the 
request. 

25.2.  Contents  of  request  for  exemption.  An 
request  for  exemption  shall  be  made  part  of 

a  quarrying  application  and  shall  include  at 
a  minimum: 

25. 2. a.  The  names  and  business  address  of 
the  requestor  to  include  a  street  address  or 
route  number 

25.2.b.  A  list  of  the  minerals  to  be 
extracted; 

25. 2. c.  Estimates  of  annual  production  of 
coal  and  the  other  minerals  over  the 
anticipated  life  of  the  operation: 

25. 2. d.  A  reasonable  estimate  of  the 
number  of  acres  of  coal  that  will  be  extracted; 

25. 2. e.  Evidence  of  publication  of  a  public 
notice.  The  notice  shall  be  published  in  a 
newspaper  of  general  circulation  in  the 
county  in  which  the  operation  is  located  and 
shall  be  published  once  and  provide  a  thirty 
day  comment  period.  The  public  notice'must 
contain  at  a  minimum: 

25.2.e.l.  The  quarrying  number  identifying 
the  operation. 

25. 2. e.2.  A  clear  and  accurate  location  map 
of  a  scale  and  detail  found  in  the  West 
Virginia  General  Highway  Map.  The  map  size 
will  be  at  a  minimum  four  inches  ("4"). 
Longitude  and  latitude  lines  and  north  arrow 
will  be  indicated  on  the  map  and  such  lines 
will  cross  at  or  near  the  center  of  the 
quarrying  operation; 

25. 2. e.3.  The  names  and  business  address 
of  the  requestor  to  include  a  street  address  or 
route  number; 

25.2.e.4.  A  narrative  description  clearly 
describing  the  location  of  the  quarrying 
operation. 

25.2.e.5.  The  name  and  address  of  the 
Department  of  Environmental  Protection 
Office  where  written  comments  on  the 
request  may  be  submitted; 

25. 2. f.  Geologic  cross  sections,  maps  or 
plans  of  the  quarrying  operation  determine 
the  following  information: 

25. 2. f.l.  The  locations  (latitude  and 
'longitude)  and  elevations  of  all  bore  holes: 

25.2.f.2.  The  nature  and  depth  of  the 
various  strata  or  overburden  including 
geologic  formation  names  and/or  geologic 
members; 

25.2.f.3.  The  nature  and  thickness  of  any 
coal  or  other  mineral  to  be  extracted; 

2S.2.g.  A  map  of  appropriate  scale  which 
clearly  identifies  the  coal  extraction  area 
versus  quarrying  area; 

25. 2. h.  A  general  description  of  coal 
extraction  and  quarrying  activities  for  the 
operation; 

25. 2. i.  Any  other  information  pertinent  to 
the  qualification  of  the  operation  as  exempt. 

25.3.  Requirements  for  exemption. 
25.3.a.  Activities  are  exempt  from  the 

requirements  of  the  Act  if  all  of  the  following 
are  satisfied: 
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25.3.a.l.  The  cumulative  production  of 
coal  extracted  from  mining  area  determined 
annually  as  described  in  this  paragraph  does 
not  exceed  16  2/3  percent  of  the  total 
cumulative  production  of  coal  and  other 
minerals  removed  during  such  period  for 
purposes  of  bona  iide  sale  or  reasonable 
commercial  use. 

25.3.a.2.  Coal  is  extracted  from  a  geological 
stratum  lying  above  or  immediately  below 
the  deepest  stratum  from  which  other 
minerals  are  extracted  for  purposes  of  bona 
fide  sale  or  reasonable  commercial  use. 

25.3.b.  Persons  seeidng  or  that  have 
obtained  an  exemption  from  the 
requirements  of  the  Act  shall  comply  with 
the  following: 

25.3.b.l.  Each  other  mineral  upon  which 
an  exemption  under  this  part  is  based  must 
be  a  commercially  valuable  mineral  for 
which  a  mcirket  exists  or  which  is  quarried 
in  bona  fide  anticipation  that  a  market  will 
exist  for  the  mineral  in  the  reasonably 
foreseeable  future,  not  to  exceed  twelve 
months.  A  legally  binding  agreement  for  the 
future  sale  of  other  minerals  is  sufficient  to 
demonstrate  the  above  standard. 

25.3.b.2.  If  either  coal  or  other  minerals  are 
transferred  or  sold  by  the  operator  to  a 
related  entity  for  its  use  or  sale,  the 
transaction  must  be  made  for  legitimate 
business  purposes. 

25.4.  Conditions  of  exemption. 

A  person  conducting  activities  covered  by 
this  part  shall: 

23.4.a.  Maintain  on-site  the  information 
necessary  to  verify  the  exemption  including, 
but  not  limited  to,  commercial  use  and  sales 
information,  extraction  tonnages,  and  a  copy 
of  the  exemption  application  and  the 
Department's  exemption  approval; 

25. 4. b.  Notify  the  Department  of 
Environmental  Protection  upon  the 
completion  of  all  coal  extraction  activities. 

25.5.  Stockpiling  of  Minerals. 

25. 5. a.  Coal  extracted  and  stockpiled  may 
be  excluded  frtim  the  calculation  of  annual 
production  until  the  time  of  its  sale,  transfer 
to  a  related  entity  or  use: 

25.5.a.l.  Up  to  an  amount  equaling  a  12- 
month  supply  of  the  coal  required  for  future 
sale,  transfer  or  use  as  calculated  based  upon 
the  average  annual  sales,  transfer  and  use 
from  the  mining  area  over  the  two  preceding 
years;  or 

25. 5. a. 2.  For  a  mining  area  where  coal  has 
been  extracted  for  a  period  of  less  than  two 
years,  up  to  an  amount  that  would  represent 
a  12-month  supply  of  the  coal  required  for 
future  sales,  transfer  or  use  as  calculated 
based  on  the  average  amount  of  coal  sold, 
transferred  or  used  each  month. 

25.5.b.  The  Department  of  Environmental 
Protection  shall  disallow  all  or  part  of  an 
operator's  tonnages  of  stockpiled  other 
minerals  for  purposes  of  meeting  the 
requirements  of  this  part  if  the  operator  fails 
to  maintain  adequate  and  verifiable  records 
of  the  mining  area  of  origin,  the  disposition 
of  stockpiles  or  if  the  disposition  of  the 
stockpiles  indicates  the  lack  of  commercial 
use  or  market  for  the  minerals. 

The  Department  of  Environmental 
Protection  may  only  allow  an  operator  to 
utilize  tonnages  of  stockpiled  other  minerals 
for  purposes  of  meeting  the  requirements  of 
this  part  if: 


25.5.b.l.  The  stockpiling  is  necessary  to 
meet  market  conditions  or  is  consistent  with 
generally  accepted  industry  practices;  and 

25.5.b.2.  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  the  stockpiled  other 
minerals  do  not  exceed  a  12-month  supply  of 
the  mineral  required  for  future  sales  as 
approved  by  the  regulatory  authority  on  the 
basis  of  the  exemption  application. 

25.5.b.3.  The  Department  of  Environmental 
Protection  may  allow  an  operator  to  utilize 
tonnages  of  stockpiled  other  minerals  beyond 
the  12-month  limit  established  in  paragraph 
(b)(2)  of  this  section  if  the  operator  can 
demonstrate  to  the  Department  of 
Environmental  Protection's  satisfaction  that 
the  additional  tonnage  is  required  to  meet 
future  business  obligations  of  the  operator, 
such  as  may  be  demonstrated  by  a  legally 
binding  agreement  for  future  delivery  of  the 
minerals. 

25.5.b.4.  The  Department  of  Environmental 
Protection  may  periodically  revise  the  other 
mineral  stockpile  tonnage  limits  In 
accordance  with  the  criteria  established  by 
paragraphs  (b)(2)  and  (3)  of  this  section  based 
on  additional  information  available  to  the 
Department  of  Environmental  Protection. 

25.6.  Revocation  and  enforcement. 

25. 6. a.  The  Department  of  Environmental 
Protection  shall  conduct  an  annual 
compliance  review  of  the  operation 
requesting  exemption. 

25.6. b.  If  the  Ctepartment  of  Environmental 
Protection  has  reason  to  believe  that  a 
specific  operation  was  not  exempt  at  the  end 
of  the  previous  reporting  period,  is  not 
exempt,  or  will  be  unable  to  satisfy  the 
exemption  criteria  at  the  end  of  the  current 
reporting  period,  the  Department  of 
Environmental  Protection  shall  notify  the 
operator  that  the  exemption  may  be  revoked 
and  the  reason(s)  therefore.  The  exemption 
will  be  revoked  unless  ihe  operator 
demonstrates  to  the  Department  of 
Environmental  Protection  within  30  days  that 
the  operation  in  question  should  continue  to 
be  exempt. 

25.6. c.  If  the  Department  of  Environmental 
Protection  finds  that  an  operator  has  not 
demonstrated  that  activities  conducted  in  the 
operation  area  qualify  for  the  exemption,  the 
Department  of  Environmental  Protection 
shall  notify  the  operator. 

25.7.  Reporting  requirements. 
25.7.a.l.  Following  approval  by  the 

Department  of  Environmental  Protection  of 
an  exemption  for  an  operation,  the  person 
receiving  the  exemption  shall  file  a  quarterly 
production  report  with  the  Department  of 
Environmental  Protection  containing  the 
information  specified  in  paragraph  (b)  of  this 
section. 

25.7.a.2.  The  report  shall  be  filed  no  later 
than  30  days  after  the  end  of  each  quarter. 

25. 7. a. 3.  The  information  in  the  report 
shall  cover: 

25. 7. a. 3.  A.  Quarterly  production  of  coal 
and  other  minerals,  and 

25.7.a.3.B.  The  cumulative  production  of 
coal  and  other  minerals. 

25.7.a.3.C.  The  number  of  tons  of  coal 
stockpiled. 

25.7.a.3.D.  The  number  of  tons  of  other 
minerals  stockpiled. 


m.  Public  Comment  Period 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make 
every  attempt  to  log  all  comments  into 
the  administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Kentucky  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SPATS  No.  WV-096-FOR  '  and  your 
name  and  return  address  in  your 
Intemet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the  West 
Virginia  Field  Office  at  (304)  347-7158. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  fi'om 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  e.s.t.  on  June  21,  2002.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
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ynll  arrange  the  location  and  time  of  the 
learlng  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

^Public  Meeting 

1 1  If  only  one  person  requests  an 
opportimity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
Usted  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  fustice 
Reform 

The  Department  of  the  Interior  has 
(|onducted  the  reviews  required  by 
Section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 


submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  uot  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(l}  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy  ■ 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  aimual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 


38924 


Federal  Register /Vol.  67,  No.  109  /  Thursday,  June  6,  2002  /  Proposed  Rules 


Dated:  May  2.  2002. 

Michael  K.  Robinson, 

Acting  Regional  Director.  Appalachian 
Regional  Coordinating  Center. 

[FR  Doc.  02-14078  Filed  6-5-02:  8:45  am] 

BILLING  CODE  4310-05-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  182-4196b;  FRL-7224-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Motor  Vehicle 
Inspection  and  Maintenance 
Program — Request  for  Delay  in  tfie 
Incorporation  of  On-Board  Diagnostics 
Testing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  The 
purpose  of  this  SIP  is  to  request  a  one- 
year  extension  of  the  Federal  deadline 
for  incorporating  checks  of  on-board 
diagnostic  (OBD)  systems  on  1996-and- 
newer  vehicles  to  the  Commonwealth's 
motor  vehicle  inspection  and 
maintenance  (I/M)  program.  EPA's  I/M 
requirements  regulations  required  states 
to  add  OBD  checks  to  their  I/M 
programs  by  January  1,  2002.  However, 
states  had  the  option  to  submit  a  request 
to  EPA  for  a  delay,  of  up  to  one 
additional  year,  of  the  deadline  to  add 
OBD  system  checks  to  the  I/M  program. 
Pennsylvania's  SIP  revision  contains  a 
request  for  the  maximum  one-year  delay 
allowed  by  EPA,  or  until  January  1 , 
2003. 

In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving 
Pennsylvania's  SIP  request  as  a  direct 
final  rule  without  prior  proposal, 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  request  and 
anticipates  no  adverse  comments.  A 
more  detailed  description  of  the 
Commonwealth's  request  and  a  detailed 
rationale  for  EPA's  granting  of  the 
requested  deadline  extension  is  set  forth 
in  the  direct  final  rule. 

If  no  adverse  comments  are  received 
in  response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  hnal  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 


interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  8,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  Arnold,  Chief, 
Air  Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
These  documents  are  also  available  from 
the  Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  (215)  814-2176,  or  by  e- 
mail  at  rehn.brian@epa.gov.  Please  note 
that  while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  May  29,  2002. 
William  C.  Early, 

Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  02-14036  Filed  6-5-02;  8:45  am] 
BILLING  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1290,  MB  Docket  No.  02-132,  RM- 
10374] 

Digital  Television  Broadcast  Service; 
Montgomery,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule,-j^ 

SUMMARY:  The  Commission  requests 
comments  on  a  joint  petition  filed  by 
Alabama  Educational  Television 
Commission,  licensee  of  station 
WAIQ(TV)  and  LibCo,  licensee  of 
station  WSFA(TV),  proposing  the 
substitution  of  DTV  channel  14  for  DTV 


channel  57;  and  the  substitution  of  DTV 
channel  *27  for  DTV  *14.  DTV  Channel 
14  can  be  allotted  to  Montgomery  at 
reference  coordinates  31-58-28  N.  and 
86-09-44  W.  with  a  power  of  600,  a 
height  above  average  terrain  HAAT  of 
530  meters.  DTV  channel  *27  can  be 
allotted  to  Montgomery  at  reference 
coordinates  32-22-55  N.  and  86-17-33 
W.  with  a  power  of  750,  a  height  above 
average  terrain  HAAT  of  183. 
DATES:  Conmients  must  be  filed  on  or 
before  July  25,  2002,  and  reply 
comments  on  or  before  August  9,  2002. 
ADDRESSES:  The  Conmiission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6, 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretciry  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hoius 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  conunents  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  their  counsel  or 
consultant,  as  follows:  Scott  S.  Patrick, 
Dow,  Lohnes  &  Albertson,  PLLC,  1200 
New  Hampshire  Avenue,  NW., 
Washington,  DC  20036-6802  (Counsel 
for  LibCo);  and  Jacqueline  P.  Cleary, 
Hogan  &  Hartson,  LLP,  555  13th  Street, 
NW.,  Washington,  DC  20004-1109. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-132,  adopted  May  29,  2002,  and 
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released  June  3,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hoiu-s  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  piux:hased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  ofSubiects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 


PART  73-AADIO  BROADCAST 
SERVICES 

•  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Alabama  is  amended  by  adding  DTV 
channel  *27  and  by  removing  DTV 
channel  *57  at  Montgomery. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman. 
Chief,  Video  Division,  Media  Bureau. 
[FR  Doc.  02-14022  Filed  6-5-02;  8:45  am] 
BILUNG  COOe  6712-01-P 
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U.S.  AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

summary:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collection  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB),  Washington,  DC  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  0MB  04 1 2-. 

Form  Number:  AID  1570-13. 

Title:  Narrative/Time-Line  Report. 

Type  of  Submission:  New. 

Purpose:  This  collection  is  a 
management  and  monintoring  report 
used  by  the  Bureau  for  Democracy, 
Conflict  and  Himianitarian  assistance. 
Office  of  American  Schools  and 
Hospitals  Abroad.  The  collection  will 
ascertain  that  grant  financed  programs 
meet  authorized  objectives  within  the 
terms  of  agreement  between  its  office 
and  the  recipients,  which  are  United 
States  Organizations  that  sponsor 
Overseas  Institutions. 

Annual  Reporting  Burden: 

Respondents:  80. 

Total  annual  responses:  380. 

Total  annual  hours  requested:  200 
hours. 

Dated:  May  29,  2002. 
loanne  Pasliar, 

Chief.  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 

[FR  Doc.  02-14164  Filed  6-5-02;  8:45  am] 

BILUNQ  CODE  6116-01-M 


U.S.  AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

summary:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collection  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  041 2-. 

Form  Number:  AID  1570-14. 

Title:  Report  on  Commodities. 

Type  of  Submission:  New. 

Purpose:  The  purpose  of  this 
information  collection  is  to  properly 
respond  to  the  aimual  competition 
among  applicants  who  apply  on  behalf 
of  their  sponsored  overseas  institutions 
and  independent  reviewers.  ASHA 
needs  to  assess  the  strength  and 
capability  of  the  U.S.  organizations,  the 
overseas  institutions  and  the  merits  of 
their  proposed  projects.  Easily 
accessible  historical  records  on  past 
accomplishments  and  performance  by 
repeat  USOs,  would  speed  the  grant 
making  process  and  provide 
documented  reasons  for  both  successful 
and  unsuccessful  applications. 

Annual  Reporting  Burden: 

Respondents:  80. 

Total  aimual  responses:  380. 

Total  annual  hours  requested:  200 
hoius. 

Dated:  May  29,  2002, 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  of 

Management. 

[FR  Doc.  02-14165  Filed  6-5-02;  8:45  am) 

BILLING  COOE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  intent  To  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 
USDA, 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  FFS,  Inc.  of  Mahwah,  New 
Jersey,  an  exclusive  license  to  U.S. 
Patent  No.  6,346.236,  "Sunscreens  from 
Vegetable  Oil  and  Plant  Phenols," 
issued  on  February  12,  2002.  Notice  of 
Availability  of  this  invention  for 
licensing  was  published  in  the  Federal 
Register  on  March  13,  2001. 

DATES:  Comments  must  be  received 
within  thirty  (30)  calendar  days  of  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer. 
5601  Sunnyside  Avenue,  Rm.  4-1174, 
Beltsville,  Maryland  20705-5131. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  in 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  FFS,  Inc.  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  thirty  (30)  days 
from  the  date  of  this  published  Notice, 
the  Agricultural  Research  Service 
receives  written  evidence  and  argimient 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff. 

Assistant  Administrator. 

[FR  Doc.  02-14196  Filed  6-5-02;  8:45  am] 

BILUNO  COOE  3410-03-P 


Federal  Register / Vol.  67.  No.  109 /Thursday,  June  6,  2002 /Notices 


38927 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Uruguay  Round  Agricultural  Safeguard 
Trigger  Levels 

agency:  Foreign  Agricultural  Service, 

USDA. 

action:  Notice  of  product  coverage  and 

trigger  levels  for  safeguard  measures 

provided  for  in  the  Uruguay  Round 

Agreement  on  Agriculture. 

SUMMARY:  This  notice  lists  the  updated 
quantity  trigger  levels  for  products 
which  may  be  subject  to  additional 
import  duties  under  the  safeguard 
provisions  of  the  Uruguay  Round 
Agreement  on  Agriculture.  It  also 
includes  the  relevant  period  applicable 
for  trigger  levels  on  each  of  those 
products. 

EFFECTIVE  DATE:  June  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Bertsch,  Multilateral  Trade 
Negotiations  Division,  Foreign 
Agricultural  Service,  room  5530-South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1022,  telephone  at  (202)  720-6278,  or 
email  charles.bertsch@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Article  5 
of  the  Uruguay  Roimd  Agreement  on 
Agriculture  provides  that  additional 


import  duties  may  be  imposed  on 
imports  of  products  subject  to 
tariffication  during  the  Uruguay  Round 
if  certain  conditions  are  met.  The 
agreement  permits  additional  duties  to 
be  charged  if  the  price  of  an  individual 
shipment  of  imported  products  falls 
below  the  average  price  for  similar 
goods  imported  during  the  years  1986- 
88  by  a  specified  percentage.  It  also 
permits  additional  duties  td  be  imposed 
if  the  volume  of  imports  of  an  article 
exceeds  the  average  of  the  most  recent 
3  years  for  which  data  are  available  by 
5, 10,  or  25  percent,  depending  on  the 
article.  These  additional  duties  may  not 
be  imposed  on  quantities  for  which 
minimum  or  ciurent  access 
commitments  were  made  during  the 
Uruguay  Round  negotiations,  and  only 
one  type  of  safegujird,  price  or  quantity, 
may  be  applied  at  any  given  time  to  an 
article. 

Section  405  of  the  Uruguay  Round 
Agreements  Act  requires  that  the 
President  cause  to  be  published  in  the 
Federal  Register  information  regarding 
the  price  and  quantity  safeguards, 
including  the  quantity  trigger  levels, 
which  must  be  updated  annually  based 
upon  import  levels  during  the  most 
recent  3  years.  The  President  delegated 
this  duty  to  the  Secretary  of  Agriculture 
in  Presidential  Proclamation  No.  6763, 

Quantity  Based  Safeguard  Trigger 


dated  December  23, 1994.  The  Secretary 
of  Agriculture  further  delegated  the  duty 
to  the  Administrator  of  the  Foreign 
Agricultural  Service  (7  CFR  2.43  {a)(2)). 
The  Annex  to  this  notice  contains  the 
updated  quantity  trigger  levels. 

Additional  information  on  the 
products  subject  to  safeguards  and  the 
additional  duties  which  may  apply  can 
be  foimd  in  subchapter  IV  of  Chapter  99 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  and  in  the  Secretary 
of  Agriculture's  Notice  of  Safeguard 
Action,  published  in  the  Federal 
Register  at  60  FR  427,  January  4. 1995. 

Notice 

As  provided  in  section  405  of  the 
Uruguay  Round  Agreements  Act. 
consistent  with  Article  5  of  the 
Agreement  on  Agriculture,  the  safeguard 
quantity  trigger  levels  previously 
notified  are  superceded  by  the  levels 
indicated  in  the  Annex  to  this  notice. 

A.  Ellen  Terp§tra. 

Administrator,  Foreign  Agricultural  Service. 

Annex 

The  definitions  of  these  products 
were  provided  in  the  Notice  of 
Safeguard  Action  published  in  the 
Federal  Register,  at  60  FR  427,  January 
4, 1995. 


Product 


Trigger  level 

1,137,163  mt  

14,679  mt  

6,341,016  liters 

7,106,191  kilograms  . 
4,205,862  kilograms  . 
3,430,322  kilograms  . 

4,661  kilograms  

123,994  kilograms  .... 
13,555,503  kilograms 
10,919,487  kilograms 
4,665.156  kilograms  . 
3,927,895  kilograms  . 
17,503,765  kilograms 
16.528,242  kilograms 
8,169,998  kilograms  . 
17.969,975  kilograms 
39,140,027  kilograms 
8,191,124  kilograms  . 
3,133,638  kilograms  .. 
57,214,298  kilograms 

60,603  mt  

21,299mt  

1,645,884  mt  

1,358,418  mt  

27,871  mt  

46,395  mt 

Omt  

2mt  

Omt  

10  mt  

80,886  mt  

80,886  mt  

1,196  mt  


Period 


Beef 

Mutton  

Cream  

Evaporated  or  Condensed  Milk 

Nonfat  Dry  Milk  

Dried  Whole  Milk  

Dried  Cream  

Dried  Whey/Buttermilk 

Butter  

Butter  Oil  and  Butter  Substitutes  ... 

Dairy  Mixtures 

Blue  Cheese  

Cheddar  Cheese 

American  Type  Cheese  

Edam/Gouda  Cheese  

Italian-Type  Cheese , 

Swiss  Cheese  with  Eye  Formation 

Qruyere  Process  Cheese  

Lowfat  Cheese 

NSPF  Cheese 

Peanuts 

Peanut  Butter/Paste 

Raw  Cane  Sugar  


Refined  Sugar  and  Syrups 
Blended  Syrups  


Articles  Over  65%  Sugar  ... 
Articles  Over  10%  Sugar  ... 
Sweetened  Cocoa  Powder 


January  1 ,  2002  to  Decemt>er  31 ,  2002. 
January  1 ,  2002  to  Decemtwr  31 ,  2002. 
January  1,  2002  to  December  31,  2002. 
January  1,  2002  to  Decemtwr  31,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
January  1,  2002  to  December  31,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
January  1,  2002  to  December  31,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
January  1 ,  2002  to  Decemtjer  31 ,  2002. 
January  1,  2002  to  December  31,  2002. 
January  1,  2002  to  December  31,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
January  1,  2002  to  December  31.  2002. 
January  1,  2002  to  December  31,  2002. 
January  1 ,  2002  to  December  31 ,  2002. 
April  1 ,  2002  to  March  31 ,  2003. 
January  1 ,  2002  to  Decemt)er  31 ,  2002. 
October  1 ,  2001  to  September  30,  2002. 
October  1 ,  2002  to  September  30,  2003. 
October  1 ,  2001  to  September  30,  2002. 
October  1 ,  2002  to  September  30.  2003. 
October  1 ,  2001  to  September  30,  2002 
Octot)er  1 ,  2002  to  September  30,  2003. 
October  1,  2001  to  September  30,  2002. 
Octot>er  1 ,  2002  to  September  30,  2003. 
October  1 ,  2001  to  September  30,  2002. 
October  1 ,  2002  to  September  30,  2003. 
October  1,  2001  to  September  30,  2002. 
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Product 

Trigger  level 

Period 

759  mt  

October  1 .  2002  to  September  30,  2003. 

Chocolate  Crumb 

25.261.975  kilograms 

460,209  kilograms 

125,000  kilograms 

5.366  mt  

January  1 .  2002  to  December  31 ,  2002. 

Lowfat  Chocolate  Crumb  

January  1,  2002  to  December  31.  2002. 

Infant  Formula  Containina  OIkiosaccharides 

January  1 ,  2002  to  December  31 .  2002. 

Mixes  and  Douahs          

October  1,  2001  to  September  30,  2002. 

5.364  ml  

October  1 ,  2002  to  September  30,  2003. 

Mixed  Condiments  and  Seasoninos      

243  mt  

October  1,  2001  to  September  30,  2002. 

523  mt  

October  1.  2002  to  September  30,  2003. 

Ice  Cream                                

4,218,503  liters 

262,895  kilograms 

5.197,960  kilograms 

5.273.740  kilograms 

Omt  

Omt  

701,895  kilograms 

740,504  kilograms 

5,481 .363  kilograms  

6.562.505  kilograms 

0  kikigrams 

0  kitograms 

748  kilograms 

1,790  kilograms 

January  1 ,  2002  to  December  31 ,  2002. 

Animal  Feed  Containing  Milk 

January  1,  2002  to  December  31.  2002. 

Short  Staole  Cotton  

September  20,  2001  to  September  19,  2002. 

Harsh  or  Rouah  Cotton  

September  20,  2002  to  September  19,  2003. 
August  1,  2001  to  July  31.  2002. 

Medium  Staole  Cotton   » 

August  1.  2002  to  July  31.  2003. 
August  1.  2001  to  July  31.  2002. 

Extra  Lona  Staote  Cotton  

August  1 ,  2002  to  July  31 .  2003. 
August  1.  2001  to  July  31.  2002. 

Cotton  Waste  

August  1.  2002  to  July  31.  2003. 
September  20.  2001  to  September  19.  2002. 

Cotton.  Processed.  Not  Soun 

September  20,  2002  to  September  19,  2003. 
September  '11,  2001  to  September  10,  2002. 

September  11,  2002  to  September  10,  2003. 

IFR  Doc.  02-14133  Filed  6-5-02;  8:45  am] 
BILUNG  CODE  3410-10-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  S«rvic« 

Newspapers  To  Be  Used  for 
Publication  of  Legal  Notice  of 
Appealabte  Decisions  and  Publication 
of  Notice  of  Proposed  Actions  for 
Southern  Region;  Alabama,  Kentuclcy, 
Georgia,  Tennessee,  Florida, 
Louisiana,  Mississippi,  Virginia,  West 
Virginia,  Arkansas,  Oklahoma,  North 
Carolina,  South  Carolina,  Texas, 
Puerto  Rico 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  Deciding  Officers  in  the 
Southern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  parts  215  and  217 
in  the  legal  notice  section  of  the 
newspaper  listed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice.  As 
provided  in  36  CFR  part  215.5(a)  and  36 
CFR  part  217.5(d),  the  public  shall  be 
advised  through  Federal  Register 
notice,  of  the  principal  newspaper  to  be 
utilized  for  publishing  legal  notice  of 
decisions.  Newspaper  publication  of 
notice  of  decisions  is  in  addition  to 
direct  notice  of  decisions  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision. 
Responsible  Officials  in  the  Southern 
Region  will  also  publish  notice  of 
proposed  actions  under  36  CFR  215  in 


the  newspapers  that  are  listed  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  As  provided  in  36  CFR  part 
215.5(a),  the  public  shall  be  advised, 
through  Federal  Register  notice,  of  the 
principal  newspapers  to  be  utilized  for 
publishing  notices  on  proposed  actions. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notice  of 
decisions  subject  to  appeal  under  36 
CFR  parts  215  and  217,  and  notices  of 
proposed  actions  imder  36  CFR  part  215 
shall  begin  on  or  after  the  date  of  this 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Cloward.  Appeals  Specialist. 
Southern  Region,  Planning,  1720 
Peachtree  Road,  NW,  Atlanta,  Georgia 
30309,  Phone:  404-347-2788. 
SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Southern  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  part  217  and  the 
Responsible  Officials  in  the  Southern 
Region  will  give  notice  of  decisions 
subject  to  appeal  under  36  CFR  215  in 
the  following  newspapers  which  are 
listed  by  Forest  Service  administrative 
unit.  Responsible  Officials  in  the 
Southern  Region  will  also  give  notice  of 
proposed  actions  imder  36  CFR  part  215 
in  the  following  principal  newspapers 
which  are  listed  by  Forest  Service 
administrative  imit.  The  timeframe  for 
comment  on  a  proposed  action  shall  be 
based  on  the  date  of  publication  of  the 
notice  of  the  proposed  action  in  the 
principal  newspaper.  The  timeframe  for 
appeal  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
decision  in  the  principal  newspaper  for 
both  36  CFR  parts  215  and  217. 


Where  more  than  one  newspaper 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper  that 
will  be  utilized  for  publishing  the  legal 
notice  of  decisions.  Additional 
newspapers  listed  for  a  particular  unit 
are  those  newspapers  the  Deciding 
Officer  expects  to  use  for  purposes  of 
providing  additional  notice.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  legal 
notice  of  the  decision  in  the  principal 
newspaper. 

The  following  newspapers  will  be 
used  to  provide  notice. 

Southern  Region 

Regional  Forester  Decisions 

Affecting  National  Forest  System 
lands  in  more  than  one  state  of  the  14 
states  of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  Atlanta 
Journal,  published  daily  in  Atlanta.  GA. 

Affecting  National  Forest  System 
lands  in  only  one  state  of  the  14  states 
of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  or  only 
one  Ranger  District  will  appear  in  the 
principal  newspaper  elected  by  the 
National  Forest  of  that  state  or  Ranger 
District. 

National  Forests  in  Alabama,  Alabama 

Forest  Supervisor  Decisions 

Montgomery  Advertiser,  published  daily 
in  Montgomery.  AL 

District  Ranger  Decisions 

Bankhead  Ranger  District 
Northwest  AJabamian,  published  bi- 
weekly (Wednesday  &  Satiu-day)  in 
Haleyville.  AL 
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Conecuh  Ranger  District 

The  Andalusia  Star  News,  published 
daily  (Tuesday  through  Satxu-day)  in 
Andalusia.  AL 
Oakmulgee  Ranger  District 
The  Tuscaloosa  News,  published 
daily  in  Tuscaloosa,  AL 
Shoal  Creek  Ranger  District 
The  Anniston  Star,  published  daily  in 
Armiston,  AL 
Talladega  Ranger  District 

The  Daily  Home,  published  daily  in 
Talladega.  AL 
Tuskegee  Ranger  District 

Tuskegee  News,  published  weekly 
(Thursday)  in  Tuskegee,  AL 

Caribbean  National  Forest,  Puerto  Rico 

.Forest  Supervisor  Decisions 

El  Nuevo  Dia.  published  daily  in 

Spanish  in  San  Juan,  PR 
San  Juan  Star,  published  daily  in 
1 1      English  in  San  Juan.  PR 

Chattahoochee-Oconee  National  Forest, 
Georgia 

Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville,  GA 


i 


istrict  Ranger  Decisions 

Armuchee  Ranger  District 

Walker  County  Messenger,  published 

bi-weekly  (Wednesday  &  Friday)  in 

LaFayette.  GA 
'occoas  Ranger  District 
The  News  Observer  (primary) 

published  bi-weekly.(Tuesday  & 

Friday)  in  Blue  Ridge,  GA 
The  Dashlonega  Nuggett,  (additional) 

published  weekly  (Wednesday)  in 

Dahlonega.  GA 
I  rasstown  Ranger  District 
North  Georgia  News,  (primary) 

published  weekly  (Wednesday)  in 

Blairsville,  GA 
Toivns  County  Herald,  (additional) 

published  weekly  (Thursday)  in 

Hiawassee,  GA 
The  Dahlonega  Nuggett,  (additional) 

published  weekly  (Wednesday)  in 

Dahlonega,  GA 
Tallulah  Ranger  District 

Clayton  Tribune,  published  weekly 

(Thursday)  in  Clayton.  GA 
Chattooga  Ranger  District 
Northeast  Georgian,  (primary) 

published  bi-weekly  (Tuesday  & 

Friday)  in  Cornelia,  GA 
Chieftain  &  Toccoa  Record, 

(additional)  published  bi-weekly 

(Tuesday  &  Friday)  in  Toccoa,  GA 
White  County  News  Telegraph, 

(additional)  published  weekly 

(Thursday)  in  Cleveland,  GA 
The  Dahlonega  Nuggett,  (additional) 

published  weekly  (Thursday)  in 

Dahlonega.  GA 


Cohutta  Ranger  District 
Chatsworth  Times,  published  weekly 
(Wednesday)  in  Chatsworth.  GA 
Oconee  Ranger  District 
Eatonton  Messenger,  published 
weekly  (Thursday)  in  Eatonton.  GA 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville,  TN 

District  Ranger  Decisions 

Ocoee-Hiwassee  Ranger  District 
Polk  County  News,  published  weekly 
(Wednesday)  in  Benton.  TN 
Tellico  Ranger  District 
Monroe  County  Advocate,  published 
tri-weekly  (Wednesday,  Friday,  and 
Sunday)  in  Sweetwater.  TN 
Nolichucky-Unaka  Ranger  District 
Greeneville  Sun,  published  daily 
(except  Sunday)  in  Greeneville.  TN 
Watauga  Ranger  District 
Johnson  City  Press,  published  daily  in 
Johnson  City,  TN 

Daniel  Boone  National  Forest, 
Kentucky 

Forest  Supervisor  Decisions 

Lexington  Herald-Leader,  published 
daily  in  Lexington.  KY 

District  Ranger  Decisions 

Morehead  Ranger  District 
Morehead  News,  published  bi-weekly 
(Tuesday  and  Friday)  in  Morehead, 
KY 
Stanton  Ranger  District 

The  Clay  City  Times,  published 
weekly  (Thursday)  in  Stanton.  KY 
London  Ranger  District 

The  Sentinel-Echo,  published  tri- 
weekly (Monday.  Wednesday,  and 
Friday)  in  London,  KY 
Somerset  Ranger  District 
Commonwealth- Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY 
Steams  Ranger  District 
McCreary  County  Record,  published 
weekly  (Tuesday)  in  Whitley  City, 
KY 
Redbird  Ranger  District 
Manchester  Enterprise,  published 
weekly  (Thursday)  in  Manchester, 
KY 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 

District  Ranger  Decisions 

Apalachicola  Ranger  District 

The  Liberty  Journal,  published  weekly 
(Wednesday)  in  Bristol.  FL 
Lake  George  Ranger  District 


The  Ocala  Star  Barmer,  published 
daily  in  Ocala,  FL 
Osceola  Ranger  District 

The  Lake  City  Reporter,  published 
daily  (Monday-Saturday)  in  Lake 
City.  FL 
Seminole  Ranger  District 
The  Daily  Commercial,  published 
daily  in  Leesburg,  FL 
Wakulla  Ranger  District 
The  Tallahassee  Dernocrat,  published 
daily  in  Tallahassee,  FL 

Francis  Marion  &  Sumter  National 
Forest,  South  Carolina 

Forest  Supervisor  Decisions 

The  State,  published  daily  in  Columbia, 
SC 

District  Ranger  Decisions 

Enoree  Ranger  District 
Newberry  Observer,  published  tri- 
weekly (Monday,  Wednesday,  and 
Friday)  Newberry,  SC 
Andrew  Pickens  Ranger  District 

The  Daily  Journal,  published  daily  in 
Seneca,  SC 
Long  Cane  Ranger  District 

The  Augusta  Chronicle,  published 
daily  in  Augusta,  GA 
Wambaw  Ranger  District 
Post  and  Courier,  published  daily  in 
Charleston,  SC 
Witherbee  Ranger  District    • 
Post  and  Courier,  published  daily  in 
Charleston,  SC 

George  Washington  and  Jefferson 
National  Forests,  Virginia  and  West 
Virginia 

Forest  Supervisor  Decisions 

Roanoke  Times,  published  daily  in 
Roanoke,  VA 

District  Ranger  Decisions 

Lee  Ranger  District 
Shenandoah  Valley  Herald,  published 
weekly  (Wednesday)  in  Woodstock. 
VA 
Warm  Springs  Ranger  District 
The  Recorder,  published  weekly 
(Thursday)  in  Monterey,  VA 
James  River  Ranger  District 

Virginian  Review,  published  daily 
(except  Sunday)  in  Covington,  VA 
Deerfield  Ranger  District 
Daily  News  Leader,  published  daily  in 
Staunton,  VA 
Dry  River  Ranger  District 
Daily  News  Record,  published  daily 
(except  Sunday)  in  Harrisonburg, 
VA 
New  River  Ranger  District 
Roanoke  Times,  published  daily  in 
Roanoke,  VA 
Glenwood/Pedlar  Ranger  District 
Roanoke  Times,  published  daily  in 
Roanoke.  VA 
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New  Castle  Ranger  District 
Roanoke  Times,  published  daily  in 
Roanoke,  VA 
Mount  Rogers  National  Recreation  Area 
Bristol  Herald  Courier,  published 
daily  in  Bristol.  VA 
Clinch  Ranger  District 
Kingsport-Times  News,  published 
daily  in  Kingsport,  TN 

Kisatchie  National  Forest,  Louisiana 

Forest  Supervisor  Decisions 

The  Town  Talk,  published  daily  in 
Alexandria,  LA 

District  Ranger  Decisions 

Caney  Ranger  District 
Minden  Press  Herald,  (primary) 

published  daily  in  Minden,  LA 
Homer  Guardian  Journal,  (additional) 
published  weekly  (Wednesday)  in 
Homer,  LA 
Catahoula  Ranger  District 
The  Town  Talk,  published  daily  in 
Alexandria,  LA 
Calcasieu  Ranger  District 
The  Town  Talk,  (primary)  published 

daily  in  Alexandria,  LA 
The  Leesville  Ledger,  (additional) 
published  tri-weekly  (Tuesday, 
Friday,  and  Sunday)  in  Leesville, 
LA 
Kisatchie  Ranger  District 
Natchitoches  Times,  published  daily 
(Tuesday  thru  Friday  and  on 
Sunday)  in  Natchitoches,  LA 
Winn  Ranger  District 
Winn  Parish  Enterprise,  published 
weekly  (Wednesday)  in  Wiimfield, 
LA 

Land  Between  the  Lakes  National 
Recreation  Area,  Kentucky  and 
Tennessee 

Area  Supervisor  Decisions 

The  Paducah  Sun,  published  daily  in 
Paducah,  KY 

National  Forests  in  Mississippi, 
Mississippi 

Forest  Supervisor  Decisions 

Clarion-Ledger,  published  daily  in 
Jackson,  MS 

District  Ranger  Decisions 

Bienville  Ranger  District 
Clarion-Ledger,  published  daily  in 
Jackson,  MS 
Chickasawhay  Ranger  District 
Clarion-Ledger,  published  daily  in 
Jackson,  MS 
Delta  Ranger  District 
Clarion-Ledger,  published  daily  in 
Jackson,  MS 
De  Soto  Ranger  District 
Clarion-Ledger,  published  daily  in 
Jackson.  MS 
Holly  Springs  Ranger  District 


Clarion-Ledger,  published  daily  in 
Jackson,  MS  . 
Homochitto  Ranger  District 
Clarion-Ledger,  published  daily  in 
Jackson,  MS 
Tombigbee  Ranger  District 

Clarion-Ledger,  published  daily  in 
Jackson,  MS 

National  Forests  in  North  Carolina, 
North  Carolina 

Forest  Supervisor  Decisions 

The  Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC 

District  Ranger  Decisions 

Appalachian  Ranger  District 
The  Asheville  Citizen-Times, 
published  daily  in  Asheville,  NC 
Cheoah  Ranger  District 
Graham  Star,  published  weekly 
(Thursday)  in  Robbinsville,  NC 
Croatan  Ranger  District 

The  Sun  Journal,  published  daily 
(except  Satvuday)  in  New  Bern,  NC 
Grandfather  Ranger  District 
McDowell  News,  published  daily  in 
Marion,  NC 
Highlands  Ranger  District 
The  Highlander,  published  weekly 
(mid  May-mid  Nov  Tues  &  Fri;  mid 
Nov-mid  May  Tues  only)  in 
Highlands,  NC 
Pisgah  Ranger  District 

The  Asheville  Citizen-Times, 
published  daily  in  Asheville,  NC 
Tusquitee  Ranger  District 
Cherokee  Scout,  published  weekly 
(Wednesday)  in  Murphy,  NC 
Uwharrie  Ranger  District 
Montgomery  Herald,  published 
weekly  (Wednesday)  in  Troy,  NC 
Wayah  Ranger  District 

The  Franklin  Press,  published  bi- 
•  weekly  (Tuesday  and  Friday)  in 
Franklin,  NC 

Ouachita  National  Forest,  Arkansas 
and  Oklahoma 

Forest  Supervisor  Decisions 

Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR 

District  Ranger  Decisions 

Caddo  Ranger  District 
Arkansas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR 
Foiuche  Ranger  District 
Arkansas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR 
Jessieville/Winona  Ranger  District 
Arkansas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR 
Mena/Oden  Ranger  District 
Arkansas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR 
Poteau/Cold  Springs  Ranger  District 
Arkansas  Democrat-Gazette, 


published  daily  in  Little  Rock,  AR 
Womble  Ranger  District 
Arkansas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR 
Choctaw  Ranger  District 
Tulsa  World,  published  daily  in 
Tulsa,  OK 
Kiamichi  Ranger  District 

Tulsa  World,  published  daily  in 
Tulsa,  OK 
Tiak  Ranger  District 

ru7sa  World,  published  daily  in 
Tulsa,  OK 

Ozark-St.  Francis  National  Forest, 
Arkansas 

Forest  Supervisor  Decisions 

The  Courier,  published  daily  (Tuesday 
through  Sunday)  in  Russellville,  AR 

District  Ranger  Decisions 

Sylamore  Ranger  District 
Stone  County  Leader,  published 
weekly  (Tuesday)  in  Mountain 
View,  AR 
Buffalo  Ranger  District 
Newton  County  Times,  published 
weekly  in  Jasper,  AR 
Bayou  Ranger  District 
The  Courier,  published  daily 
(Tuesday  through  Sunday)  in 
Russellville,  AR 
Pleasant  Hill  Ranger  District 
Johnson  County  Graphic,  published 
weekly  (Wednesday)  in  Clarksville, 
AR 
Boston  Mountain  Ranger  District 
Southwest  Times  Record,  published 
daily  in  Fort  Smith,  AR 
Magazine  Ranger  District 
Southwest  Times  Record,  published 
daily  in  Fort  Smith,  AR 
St.  Francis  Ranger  District 

The  Daily  World,  published  daily 
(Sunday  through  Friday)  in  Helena 
AR 

National  Forests  and  Grasslands  in 
Texas,  Texas 

Forest  Supervisor  Decisions 

The  Lufkin  Daily  News,  published  daily 
in  Lufkin,  TX 

District  Ranger  Decisions 

Angelina  National  Forest 
The  Lufkin  Daily  News,  published 
daily  in  Lufkin,  TX 
Davy  Crockett  National  Forest 
The  Lufkin  Daily  News,  published 
daily  in  Lufkin,  TX 
Sabine  National  Forest 

The  Lufkin  Daily  News,  published 
daily  in  Lufkin,  TX 
Sam  Houston  National  Forest 
The  Courier,  published  daily  in 
Conroe,  TX 
Caddo  &  LBJ  National  Grasslands 
Denton  Record-Chronicle,  published 
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daily  in  Denton,  TX 
Dated  May  30,  2002. 
R.  Gary  Pierson, 

Acting  Deputy  Regional  Forester.  NB. 
'[FR  Doc.  02-14158  Filed  6-5-02:  845  am] 

BLUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

agency:  Natural  Resources 
Conservation  Service  (NRCS). 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  comment. 

summary:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  three  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG.  The  revised 
standards  are:  Water  Well  (642),  Spring 
Development  (574)  and  Windbreak/ 
Shelterbelt  Establishment  (380).  These 
practices  may  be  used  in  conservation 
systems  that  treat  highly  erodible  land 
and/or  wetlands. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 

ADDRESSES:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty,  State 
Conservationist,  Natiual  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
darrell.brown@in.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Hardisty,  317-290-3200. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law, 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Indiana  regarding  disposition 
of  those  comments  and  a  Hnal 
determination  of  changes  will  be  made. 


Dated:  May  9.  2002. 
Jane  E.  Hardisty, 

State  Conservationist,  Indianapolis,  Indiana. 
[FR  Doc.  02-14144  Filed  6-5-02:  8:45  am) 
BILUNG  CODE  3410-16-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Virginia  State  Technical  Guide 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS).  If.S. 
Department  of  Agricultiu^. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Virginia  NRCS 
State  Technical  Guide  for  review  and 
comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Virginia 
that  changes  must  be  made  in  the  NRCS 
State  Technical  Guide  specifically  in 
practice  standards:  #394,  Firebreak, 
#399,  Fishpond  Management,  and  #645, 
Upland  Wildlife  Habitat  Management  to 
account  for  improved  technology.  These 
practices  will  be  used  to  plan  and  install 
conservation  practices  on  cropland, 
pastureland,  woodland,  and  wildlife 
land. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  M.  Denise  Doetzer, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  1606 
Santa  Rosa  Road,  Suite  209,  Richmond, 
Virginia  23229-5014;  Telephone 
number  (804)  287-1665;  Fax  number 
(804)  287-1736.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request  to  the  address  shown 
above  or  on  the  Virginia  NRCS  web  site 
http  ://www.  va .  nrcs.  usda  .gov/ 
Data  TechRefs/Standards&Specs/ 
EDITStds/EditStandards.htm. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Virginia  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Virginia 
regarding  disposition  of  those  comments 
and  a  ftnal  determination  of  change  will 
be  made  to  the  subject  standards. 


Dated:  May  22.  2002. 
L.  Willis  Miller, 

Assistant  State  Conservationist  for  Programs. 
Natural  Resources  Conservation  Service. 
Richmond,  Virginia. 
[FR  Doc.  02-14143  Filed  6-5-02:  8:45  am] 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
[Docket  No.  02043009»-2099-01] 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Disseminated 
Information;  Reopening  of  Comment 
Period 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice;  Request  for  comment; 
Reopening  of  comment  period. 

SUMMARY:  The  Department  of  Commerce 
is  re-opening,  until  June  30,  2002,  the 
period  for  submission  of  public 
comments  on  its  Department-wide  draft 
guidelines  implementing  Section  515  of 
Public  Law  106-554,  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001,  known  as  the 
Data  Quality  Act. 

DATE:  Comments  on  the  Commerce 
Department  guidelines  must  be  received 
by  close  of  business  June  30,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Thomas  N.  Pyke,  Jr.,  Chief  Information 
Officer,  Department  of  Commerce,  14th 
and  Constitution  Avenue,  NW.,  Room 
5029B,  Washington,  DC  20230.  Send  e- 
mail  to  informationquality^doc.gov. 
Department  of  Commerce  operating 
units  will  publish  their  information 
quality  standards  on  the  Web  sites  listed 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document.  Comments  on 
the  operating  unit  standards  should  be 
addressed  directly  to  the  contact  noted 
in  the  operating  unit  standards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  H.  Hynek,  Office  of  the  Chief 
Information  Officer,  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  NW.,  Room  6625,  Washington, 
DC  20230.  Telephone  (202)  482-0266  or 
by  e-mail  to  dhynek@doc.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  Public  Law  106-554,  the 
Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001, 
directs  the  Office  of  Management  and 
Budget  (0MB)  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information  (including  statistical 
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infonnation)  disseminated  by  Federal 
agencies."  In  addition,  section  515 
requires  that  agencies  subject  to  the 
OMB  guidelines  must  establish 
"administrative  mechanisms  allowing 
affected  persons  to  seek  and  obtain 
correction  of  infonnation  that  does  not 
comply  with  [the  OMB  guidelines]." 
The  OMB  final  guidelines  were 
pubhshed  in  the  Federal  Register  on 
February  22,  2002.  Those  guidelines 
direct  that,  by  May  1,  2002,  agencies 
publish  for  public  comment  tibeir  draft 
guidelines. 

On  May  1 ,  2002,  the  Commerce 
Department  posted  on  its  website,  and 
on  May  3,  2002,  published  in  the 
Federal  Register  (67  FR  22398),  its  draft 
Department-wide  guidelines.  Public 
comment  was  requested  through  Jime  3, 
2002.  Pursuant  to  a  request  from  the 
public  for  additional  time  to  comment, 
the  Department  is  re-opening  the 
conunent  period  until  June  30,  2002. 
Any  comments  that  may  have  been 
received  between  June  3,  2002  and  June 
6,  2002  will  be  considered  timely  filed. 

Dated:  May  31,  2002. 
Thomas  N.  Pyke,  Jr., 
Chief  Information  Officer. 
[FR  Doc.  02-14167  Filed  6-3-02;  11:30  am] 
MLUNG  COOE  3S10-CW-P 


DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Adminlatration 

[A-533-«09] 

Cartain  Stainlasa  Staal  Flangea  from 
India;  Extansion  of  Time  Limit  of 
Prailmlnary  Results  of  New  Shipper 
Raviaw 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  a  new 
shipper  review  of  certain  stainless  steel 
flanges  from  India.  This  review  covers 
one  Indian  exporter,  Metal  Forgings 
Private  Limited/  Metal  Rings  and 
Bearing  Races  Limited  (Metal  Forgings), 
and  the  period  January  1,  2001  through 
July  31,  2001. 

EFFECTIVE  DATE:  June  6.  2002. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Thomas  Killiam  or  Robert  James,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington  DC  20230; 
telephone:  (202)  482-5222,  or  (202) 
482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 


Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  refer  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Tariff  Act  of  1930  (the  Tariff  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  codified  at  19  CFR 
Part  351  (2001). 

Background 

Based  on  a  request  from  Metal 
Forgings,  and  pursuant  to  section 
351.214  of  the  Department's 
Regulations,  on  November  23,  2001,  the 
Department  initiated  a  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  flanges  from 
India,  covering  the  period  January  1, 
2000  through  July  31,  2001  (66  FR 
59568,  November  29,  2001).  The 
preliminary  results  are  currently  due  no 
later  than  May  22.  2002. 

Postponement  of  Preliminary  Results 

We  have  determined  that  we  need 
additional  information  concerning  the 
nature  of  respondent's  home  market 
merchandise,  sales  prices,  and 
expenses,  in  order  to  make  the 
calculations  necessary  for  the 
preliminary  results.  Because  of  these 
unresolved  issues,  we  consider  this  case 
to  be  extraordinarily  complicated,  and 
we  are  extending  the  time  limit  for 
completion  of  the  preliminary  results 
until  September  19,  2002,  in  accordance 
with  section  751{a)(2)(B)(iv)  of  the  Tariff 
Act  and  section  351.214(i)(2)  of  the 
Department's  regulations.  The  deadline 
for  the  final  results  of  this  review  will 
continue  to  be  90  days  after  the  date  on 
which  the  preliminary  results  are 
issued,  in  accordance  with  19  CFR 
351.214(i)(l). 

Dated:  May  19.  2002 
losepli  A.  Spetrini, 

Deputy  Assistant  Secretary  Import 

Administration,  Group  III. 

[FR  Doc.  02-14233  Filed  6-5-02:  8:45  am) 

BUJJNG  COOE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[I.D.  05ie02C] 

Notice  of  Public  Scoping  and 
Preparation  of  an  Environmental 
Impact  Statement  and  Environmental 
Impact  Report  for  Mendocino  Redwood 
Company's  Habitat  Conservation  Plan 
and  Natural  Community  Conservation 
Plan 

AGENCIES:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce;  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  Intent. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS),  Fish  and 
Wildlife  Service  (FWS),  and  California 
Department  of  Fish  and  Game  (CDFG) 
intend  to  gather  information  necessary 
for  the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  and 
Environmental  Impact  Report  (EIR).  The 
EIS/EIR  will  consider  an  application 
from  the  Mendocino  Redwood  Company 
(MRC)  for  an  incidental  take  permit  for 
take  of  endangered  and  threatened 
species  in  accordance  with  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA),  and  an  incidental  take 
authorization  in  accordance  with  the 
Natural  Community  Conservation 
Planning  Act  (NCCPA).  (California  Fish 
and  Game  Code).  MRC's  application 
will  include  a  Habitat  Conservation  Plan 
(HCP),  as  required  imder  the  ESA,  and 
Natural  Commvmity  Conservation  Plan 
(NCCP)  as  required  under  the  NCCPA. 
The  joint  HCP/NCCP  will  address  forest 
management  and  timber  operations  on 
MRC  lands  in  Mendocino  and  Sonoma 
Counties,  California.  The  proposed  80- 
year  HCP/NCCP  will  encompass 
220,000  to  240,000  acres  of  lands  owned 
by  MRC  on  and  after  the  granting  date 
of  the  incidental  take  permits,  and  may 
cover  up  to  19  fish  and  wildlife  species 
and  up  to  59  plant  species. 

We  will  prepare  the  EIS/EIR  pursuant 
to  the  National  Environmental  Policy 
Act  and  the  California  Environmental 
Quality  Act.  The  EIS/EIR  will  analyze 
MRC's  proposed  action  and  alternatives 
-  to  the  proposed  action.  We  expect  MRC 
to  present  the  HCP/NCCP  as  the 
proposed  action.  To  satisfy  both 
National  Environmental  Policy  Act  and 
California  Environmental  Quality  Act 
requirements,  NMFS,  FWS,  and  CDFG 
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are  conducting  a  joint  scoping  process 
for  the  preparation  of  the  EIS/EIR.  This 
notice  describes  the  proposed  action 
and  possible  alternatives,  notifies  the 
public  of  scoping  meetings,  invites 
public  participation  in  the  scoping 
process  for  preparing  the  joint  EIS/EIR, 
solicits  written  comments,  and 
identifies  the  NMFS  and  FWS  officials 
to  whom  questions  and  comments 
concerning  the  proposed  action  and  the 
joint  EIS/EIR  may  be  directed. 
DATES:  Written  comments  from  all 
interested  parties  must  be  received  on  or 
before  July  8,  2002.  Public  scoping 
meetings  where  oral  and  written 
comments  can  be  submitted,  are 
scheduled  for  June  25,  2002,  from  7  p.m. 
to  9  p.m.  in  Santa  Rosa,  CA,  June  26, 
2002;  from  7  p.m.  to  9  p.m.  in  Ukiah, 
CA;  and  for  Jime  27,  2002,  from  7  p.m. 
to  9  p.m.  in  Fort  Bragg,  CA. 
ADDRESSES:  Comments  regarding  the 
scope  of  the  EIS/EIR  and  requests  for 
additional  information  should  be 
addressed  to  Eric  Shott,  NMFS.  777 
Sonoma  Ave,  Room  325,  Santa  Rosa,  CA 
95404  or  John  Hunter,  FWS,  1655 
Heindon  Road,  Areata.  CA  95521. 
Written  comments  may  also  be  sent  by 
facsimile  to  (707)  822-8411.  However, 
comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  internet. 
Public  scoping  meetings  will  be  held  at 
the  State  of  California  Justice  Joseph  A. 
Rattigan  Building,  50  D  Street.  Santa 
Rosa,  CA,  95404.  Ukiah  Valley 
Conference  Center,  200  South  School 
Road  Street,  Ukiah,  CA,  95482  and  the 
Fort  Bragg  Town  Hall,  363  North  Main 
Street,  Fort  Bragg,  CA.  95437. 
Comments  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  (Monday 
through  Friday;  8  a.m.  to  5  p.m.)  at  the 
above  address.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Shott,  NMFS.  at  (707)  575-6089  or  John 
Hunter,  FWS,  at  (707)  822-7201. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  9  of  the  ESA  prohibits  the 
"take"  of  wildlife  species  listed  as 
endangered  or  threatened  by  either  the 
FWS  or  NMFS  (16  USC  1538).  The  ESA 
defines  the  term  "take"  as:  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect  listed  species,  or 
attempt  to  engage  in  such  conduct. 
Pursuant  to  section  10(aKl)(B)  of  the 
ESA,  FWS  and  NMFS  may  issue  an 
"incidental  take  permit"  to  take  listed 
species  if  such  talking  is  incidental  to. 


and  not  the  purpose  of,  otherwise  lawful 
activities. 

The  take  prohibitions  of  the  ESA 
generally  do  not  apply  to  listed  plants 
on  private  land  unless  thefr  destruction 
on  private  land  is  in  violation  of  State 
law  or  regulation.  To  the  extent  that 
particular  plants  are  protected  by  state 
law,  we  expect  that  MRC  will  request 
permits  for,  and  will  consider,  plants  in 
their  HCP/NCCP.  Another  reason  for  the 
company  to  consider  plants  is  that  the 
FWS  cannot  issue  a  permit  for  wildlife 
species  that  would  jeopardize  listed 
plant  species. 

To  receive  an  incidental  take  permit    . 
under  the  ESA,  an  applicant  must 
prepare  an  HCP  that  specifies  the 
following:  (1 )  The  impact  of  the  taking, 
(2)  steps  the  applicant  will  take  to 
minimize  and  mitigate  the  impact;  (3) 
funding  available  to  implement  the 
steps;  (4)  what  alternative  actions  to  the 
taking  the  applicant  considered  and  the 
reasons  why  they  were  not  taken;  and 
(5)  any  other  measures  NMFS  or  FWS 
may  require  as  being  necessary  or 
appropriate  for  the  purpose  of  the  plan 
(16  USC  1539).  To  issue  a  permit,  NMFS 
and  FWS  must  firid  that:  (1)  the  taking 
will  be  incidental,  (2)  the  applicant  will 
miniriiize  and  mitigate  impacts  of  the 
take  to  the  maximum  extent  possible;  (3) 
the  applicant  will  ensure  adequate 
funding  for  the  HCP;  (4)  the  taking  will 
not  appreciably  reduce  the  likelihood  of 
the  survival  and  recovery  of  the  species; 
and  the  applicant  met  other  measures 
required  by  FWS  and  NMFS. 
Regulations  governing  issuance  of  FWS 
permits  for  endangered  and  threatened 
species  are  at  50  CFR  17.22  and  17.32, 
and  at  50  CFR  222.301  through  307  for 
NMFS-issued  permits. 

The  California  Endangered  Species 
Act  prohibits  the  >take>  of  wildlife 
species  listed  as  endangered  or 
threatened  by  the  California  Fish  and 
Game  Commission  (California  Fish  and 
Game  Code,  section  2080).  The 
California  Endangered  Species  Act 
defines  the  term  >take>  as:  hunt,  pursue, 
catch,  capture  or  kill,  or  attempt  to 
engage  in  such  conduct  (California  Fish 
and  Game  Code,  section  86).  Pursuant  to 
section  2835  of  the  NCCPA  (California 
Fish  and  Game  Code  section  2835), 
CDFG  may  issue  a  permit  that 
authorizes  the  take  of  any  California 
Endangered  Species  Act  listed  species 
or  other  species  whose  conservation  and 
management  is  provided  for  in  a  CDFG 
approved  NCCP.  MRC  is  expected  to 
pursue  an  incidental  take  authorization 
in  accordance  with  section  2835  of  the 
NCCPA. 

MRC  is  developing  a  HCP/NCCP  in 
anticipation  of  applying  for  an 
incidental  take  permit  under  the  ESA 


and  the  NCCPA.  The  HCP/NCCP  will 
apply  to  220.000  to  240,000  acres  of 
commercial  timberland  owned  by  MRC 
in  Mendocino  and  Sonoma  counties, 
California.  This  property  occurs  in  87 
planning  watersheds  with  habitat 
important  to  the  conservation  of 
threatened  and  endangered  species  in 
the  central  California  coast  and  northern 
California  region.  The  HCP/NCCP  area 
includes,  but  is  not  limited  to,  MRC 
lands  in  the  following  watersheds; 
Hollow  Tree  Creek,  Cottoneva  Creek, 
Rockport  coastal  streams  (Hardy,  Juan, 
and  Howard),  Noyb  River,  Albion  River, 
Big  River,  Navarro  River,  Upper 
Russian,  Greenwood  Creek,  Garcia 
River,  Alder  Creek/Schooner  Creek/ 
Mallo  Pass,  Elk  Creek,  Doyle  Creek, 
Buckhom  Creek,  Gualala  River,  and 
Willow/Freezeout  Creeks. 

Based  on  the  HCP,  MRC  intends  to 
request  an  incidental  take  permit  from 
FWS  for  the  marbled  murrelet 
(Brachyramphus  marmoratus).  northern 
spotted  owl  {Strix  occidentalis  caurina). 
Point  Arena  mountain  beaver 
(Aplodontia  rufa  nigra),  California 
freshwater  shrimp  [Syncaris  pacifica), 
California  red-legged  frog  {Rana  aurora 
draytonii),  Sonoma  alopecurus 
[Alopectris  aequalis  var.  sonomensis), 
Humboldt  milkvetch  [Astragalus 
agnicidus),  white  sedge  [Carex  albida), 
Pennell's  bird-beak  (Cordylanthus 
tenuis  ssp.  capillaris).  Baker's  larlcspur 
(Delphinium  bakeri),  Kellogg's 
buckwheat  [Eriogonum  kelogii], 
Roderick's  Fritillar}'  [Fritillaria 
rodehckii],  Burke's  goidfields 
[Lasthenia  burkei),  and  showry  Indian 
clover  (Trifolium  amoenum).  MRC 
intends  to  request  an  incidental  take 
permit  from  NMFS  for  the  California 
Coastal  chinook  salmon  Evolutionarily 
Significant  Unit  (ESU)  (Oncorhynchus 
tshawytscha].  Central  California  Coast 
and  Southern  Oregon/Northern 
California  Coasts  coho  salmon  ESUs 
[Oncorhynchus  kisutch),  and  Central 
California  Coast  and  Northern  California 
steelhead  ESUs  [Oncorhynchus  mykiss). 
MRC  intends  to  request  an  incidental 
take  permit  from  CDFG  for  all  of  these 
species  listed  above. 

MRC  may  also  seek  coverage  in  the 
incidental  take  permits  for  unlisted 
species  including  51  species  of  plants, 
four  species  of  amphibians,  three 
species  of  birds,  and  two  species  of 
mammals.  Should  unlisted  covered 
species  become  listed  under  the  ESA 
during  the  term  of  the  permit,  take 
authorization  for  those  species  will 
become  effective  upon  listing. 

Activities  that  MRC  may  propose  for 
incidental  take  permit  coverage  include 
mechanized  timber  harvest:  forest 
product  transportation;  road  and 
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landing  construction,  use,  maintenance 
and  abandonment;  site  preparation;  tree 
planting;  certain  types  of  vegetation 
management;  fertilizer  application; 
silvicultural  thinning  and  other 
silvicidtural  activities;  fire  suppression; 
rock  quarries  and  borrow  pit  operations; 
gravel  extraction;  aquatic  habitat 
restoration  and  other  forest  management 
activities,  miscellaneous  and  minor 
forest  product  collecting;  recreation; 
cell-  and  repeater-site  development  and 
maintenance;  and  grazing  leases.  The 
HCP/N(XP  is  also  expected  to  cover 
certain  monitoring  activities  and 
scientific  work  in  the  HCP/NCCP  area. 

FWS  and  NMFS  expect  MRC's 
proposed  action  to  include  an  80-year 
HCP/NCCP  to  provide  for  management 
of  California  properties  in  Mendocino 
and  Sonoma  Counties.  The  HCP/NCCP 
is  expected  to  address  each  of  the  areas 
enumerated  above,  as  required  by  the 
ESA  and  the  NCCPA.  The  goal  of  the 
HCP/NCCP  will  be  to:  (1)  protect  and 
improve  habitats  required  by  species 
covered  by  the  HCP/NCCP,  (2)  establish 
appropriate  guidelines  for  continuing 
timber  harvests  and  other  forest 
management  activities,  and  (3)  improve 
the  native  biodiversity  present  on  MRC 
lands  so  it  more  closely  resembles  its 
historical  richness  and  abundance.  The 
conservation  strategy  is  expected  to 
include  enhanced  wildlife  habitat  and 
stream  buffers,  a  sediment  reduction 
program,  a  monitoring  program, 
adaptive  management,  and  wildlife  and 
aquatic  habitat  restoration  measures. 

FWS.  NMFS  and  CDFG  will  consider 
a  range  of  alternatives  to  the  proposed 
HCP/NCCP,  including  a  No  Action 
alternative,  and  other  project 
alternatives  recommended  during  this 
scoping  process.  We  expect  the 
alternatives  to  include  HCP/NCCPs  with 
modified  lists  of  covered  species,  land 
coverage  areas,  and  permit  terms. 
Different  strategies  for  minimizing  and 
mitigating  the  impacts  of  incidental  take 
may  also  be  considered.  We  invite 
comments  and  .suggestions  from  all 
interested  parties  to  ensure  that  a 
reasonable  range  of  alternatives  and 
issues  related  to  them  are  addressed  and 
that  all  significant  issues  are  identified. 

Environmental  review  of  the  HCP/ 
NCCP  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act,  as  amended 
(42  U.S.C.  4321  et  seq.),  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  regtilations  (40  CFR  parts  1500- 
1508),  and  FWS  and  NMFS  procedures 
for  compUance  with  those  regulations. 
This  notice  is  being  furnished  in 
accordance  with  40  CFR  Section  1501.7 


and  1508.22  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  joint  EIS/EIR. 

You  are  invited  to  submit  comments 
and  to  participate  in  the  scoping 
process.  We  request  comments  be 
received  no  later  than  30  days  after  the 
date  of  this  notice. 

The  primary  piupose  of  the  scoping 
process  is  to  identify  the  significant 
issues  related  to  issuance  of  incidental 
take  permits  for  activities  covered  in  the 
HCP/NCCP.  Interested  persons  are 
encouraged  to  attend  the  public  scoping 
meeting  to  identify  and  discuss  issues 
and  alternatives  that  should  be 
addressed  in  the  joint  EIS/EIR.  The 
proposed  agenda  for  this  facilitated 
meeting  includes  a  summary  of  the 
range  of  activities  that  may  be 
authorized  in  the  incidental  take 
permits;  status  of  and  threats  to  subject 
species;  and  tentative  issues,  concerns, 
opporttmities,  and  alternatives. 
Additional  public  meetings  will  be 
conducted  on  later  dates  to  provide 
more  opporttmities  to  comment  on  the 
draft  EIS/EIR. 

Dated:May  31,  2002. 
D.  Kenneth  McDennott 

Deputy  Manager,  California/Nevada 
Operations  Office,  Fish  and  Wildlife  Service, 
Sacramento,  California 

May  31,  2002. 
PhU  Williams, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  marine 
Fisheries  Service. 
[FR  Doc.  02-14234  Filed  6-5-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Doclwt  No.  020418091-2091-01] 
RIN  0648-ZB20 

Ballast  Waster  Treatment  Technology 
Demonstration  Program:  Request  for 
Proposals  for  FY  2002 

AGENaES:  National  Sea  Grant  College 
Program,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce;  Fish  and 
Wildlife  Service,  Department  of  the 


Interior;  and  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  National 
Sea  Grant  College  Program  (Sea  Grant), 
the  U.S.  Fish  and  Wildlife  Service 
(Service),  and  the  U.S.  Maritime 
Administration  (MARAD)  are 
entertaining  proposals  to  participate  in 
ballast  water  treatment  research  and 
technology  demonstration  projects  that 
address  the  problem  of  aquatic  invasive 
species  entering  U.S.  waters  from  ballast 
water.  In  FY  2002  only,  Sea  Grant  and 
the  Service  expect  to  make  available 
about  $2.1  million  to  support  projects  to 
improve  ballast  water  treatment  and 
management,  especially  in  the 
Chesapeake  Bay  and  the  Great  Lakes.  In 
addition,  in  FY  2002  only.  MARAD 
expects  to  make  available  several  ships 
of  its  Ready  Reserve  Force  Fleet  to  act 
as  test  platforms  for  ballast  water 
technology  demonstration  projects. 

DATES:  The  closing  date  for  receipt  of 
proposals  for  funding  by  Sea  Grant  or 
the  Service  is  5  p.m.EDT,  July  22,  2002. 
The  closing  date  for  letters  of 
application  for  use  of  a  MARAD  ship  is 
5  p.m.,  EDT,  July  8,  2002.  Facsimile 
transmissions  and  electronic  mail 
submission  of  proposals  will  not  be 
accepted.  We  anticipate  that  funding 
decisions  will  be  made  by  August  15, 
2002,  and  that  successful  applicants 
will  be  able  to  initiate  projects 
approximately  December  1,  2002. 

ADDRESSES:  Proposals  must  be 
submitted  to:  National  Sea  Grant  College 
Program.  R/SG.  Attn:  Ballast  Water 
Competition.  Room  11841,  NOAA,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910  (phone  number  for  express  mail 
applications  is  301-713-2435). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dom  Carlson,  Associate  Program 
Director  for  Aquatic  Nuisance  Specifies, 
or  Mary  Robinson.  Secretary,  both  at  the 
National  Sea  Grant  Office.  301-713- 
2435;  facsimile  301-713-0799;  or 
Sharon  Gross,  U.S.  Fish  and  Wildlife 
Service,  703-358-2308;  facsimile  703- 
358-2210;  or  Debra  Aheron,  U.S. 
Maritime  Administration.  202-366- 
8887;  facsimile  202-366-6988. 

SUPPLEMENTARY  INFORMATION: 

1.  Program  Authority 

Authority:  16  U.S.C.  4701  et  seq.;  33  U.S.C. 
1121-1131;  50  U.S.C.  App  1744  (2000). 

Catalog  of  Federal  Assistance  Number: 
11.417,  Sea  Grant  Support;  15.FFA,  Fish  and 
Wildlife  Management  Assistance. 
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D.  Program  Description 

Background 

Introductions  of  nonindigenous 
iquatic  nuisance  species  (ANS)  are 
increasing  in  frequency  and  causing 
substantial  damage  to  the  Nation's 
environment  and  economy.  Although 
the  most  prominent  of  these 
introductions  has  been  the  zebra 
mussel,  many  other  ANS  have  been 
introduced  and  have  become  a 
nationwide  problem  that  threatens  the 
environment,  the  economy,  and  public 
health  and  welfare.  While  some 
intentional  introductions  of 
nonindigenous  aquatic  species  may 
have  had  beneficial  effects,  many  others 
already  present  in  U.S.  waters,  or  with 
the  potential  to  enter  U.S.  waters,  may 
have  significant  impacts  on  the  natural 
resources  and  economy  of  the  United 
States.  In  response,  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (16  U.S.C.  4701  et 
seq.)  and  the  National  Invasive  Species 
Act  of  1996  (16  U.S.C. 4711-4714) 
(collectively,  the  Acts)  established  a 
framework  for  the  Nation  to  address  the 
problems  of  aquatic  nuisance  species 
invasions. 

In  addition,  the  Acts  recognized  the 
serious  threat  posed  by  ballast  water 
discharge  in  causing  new  invasions  and 
called  for  ballast  water  management 
demonstration  programs.  A  1996 
National  Research  Council  study  of  the 
,  ballast  water  problem,  "Stemming  the 
Tide."  concluded  that,  with  the  growth 
of  global  shipping,  and  the  changes  in 
modem  shipping  practices, 
introductions  of  aquatic  nuisance 
species  through  ballast  water  discharge 
were  likely  to  remain  a  serious  problem. 
The  study  called  for  the  development  of 
improved  technology  for  the 
management  of  ballast  water  to 
eliminate  this  treat  to  the  Nation's 
waters.  Several  projects  are  imder  way 
demonstrating  the  usefulness  of  various 
technologies,  although  the  possibility 
that  there  will  be  a  single  technological 
solution  that  is  acceptable  for  all  modes 
of  shipping  operations  and  classes  of 
vessels  is  unlikely. 

Resource  Availability  and  Priorities 

(1)  Funding  for  Ballast  Water 
Technology  Projects 

I    The  National  Sea  Grant  College 
Program  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  of 
the  Department  of  Commerce  (DOC)  and 
the  U.S.  Fish  and  Wildlife  Service  of  the 
Department  of  the  Interior  (DOI) 
encourage-proposals  that  address  one  of 
he  following  program  areas: 


(a)  Ballast  water  projects  that  clearly 
target  ballast  water  priorities  of  the 
Chesapeake  Bay.  About  $870,000  is 
available  to  support  projects  in  this 
program  area.  The  maximum  allowable 
request  for  a  single  project  is  $870,000. 

(b)  Ballast  water  projects  that  clearly 
target  ballast  water  priorities  of  the 
Great  Lakes.  About  $980,000  is  available 
to  support  projects  in  this  program  area. 
The  maximum  allowable  request  for  a 
single  project  is  $980,000. 

(c)  Ballast  water  projects  that  clearly 
target  documented  national  or  regional 
ballast  water  management  priorities. 
About  $250,000  is  available  to  support 
projects  in  this  program  area.  The 
maximum  allowable  request  for  a  single 
project  is  $250,000. 

Proposals  may  be  for  basic  or  applied 
research,  but  research  projects  must 
clearly  support  the  development  and 
demonstration  of  ballast  water  treatment 
technologies  that  will  ultimately  be 
viable  for  use  by  operating  vessels 
(although  they  need  not  support  the 
development  of  any  one  particular 
technology).  Projects  may  be  proof-of- 
principle.  laboratory-,  pilot-,  or  full- 
scale  experiments,  or  field  tests, 
proposals  for  pilot-scale  ballast  water 
projects  should  demonstrate  treatment 
technologies  that  have  proven" 
themselves  at  a  laboratory  scale,  and 
proposals  for  full-scale  projects  should 
demonstrate  treatment  technologies  that 
have  proven  themselves  at  a  pilot  scale. 
Factors  that  demonstrate  that  a  project 
targets  Chesapeake  Bay  or  Great  Lakes 
priorities  include: 

— Whether  all  field  experimentation  in 
the  project  takes  place  in  the 
Chesapeake  Bay  or  Great  Lakes,  or 
uses  ballast  water  taken  from  or 
destined  for  the  Chesapeake  Bay  or 
Great  Lakes,  and  the  extent  to  which 
other  aspects  of  the  project  are  sited 
in  the  Chesapeake  Bay  or  Great  Lakes 
area; 
— Whether  the  objectives  of  the  project 
address  docimiented  Chesapeake  Bay 
or  Great  Lakes  issues  of  concern,  such 
as  those  set  out  in  the  Chesapeake  Bay 
Program  document, 
"Recommendations  for  (a)  the 
Reauthorization  of  the  National 
Invasive  Species  Act  of  1996,  and  (b) 
the  National  Ballast  Management 
program,  to  Address  issues  of  Concern 
for  the  Chesapeake  Bay  Region,"  May 
12.  2001,  (CBP/TRS  #255/01.  EPA# 
903-R-01-006).  and  the  document 
from  the  Great  Lakes  Panel  of  the 
Aquatic  Nuisance  Species  Task  Force. 
"Policy  Statement  on  Ballast  Water 
Management."  March  2001  (available 
at  Internet  address  http:// 
www.glc.  org/ans/3- 1 6- 
bwmpolicyposition  .pdf) ; 


— Whether  resource  managers,  maritime 
industry  representatives,  or  other 
interests  from  the  Chesapeake  Bay  or 
Great  lakes  have  endorsed  the  project, 
especially  if  that  endorsement 
includes  participating  in  the  design  or 
execution  of  the  project  or  providing 
matching  fimds;  and, 

— Whether  the  expertise  and  past 
experience  of  the  investigators 
involves  ballast  water  investigations 
relevant  to  the  Chesapeake  Bay  or 
Great  Lakes. 

Examples  of  national  ballast  water 
priorities  are  those  set  out  in  the 
document,  "Recommended  Ballast 
Water  Research  Priorities  of  the  Ballast 
Water  and  Shipping  Committee  of  the 
Aquatic  Nuisance  Species  Task  Force," 
February  28,  2002. 

State  and  regional  ballast  water 
priorities  have  been  published  by  some 
regional  panels  of  the  Aquatic  Nuisance 
Species  Task  Force  and  in  some  State 
ANS  Management  Plans.  Not  all  regions 
of  the  cotmtry  have  regional  panels,  and 
not  all  panels  have  published  ballast 
water  priorities.  Not  all  states  have  State 
ANS  Management  Plans,  and  not  all 
ANS  Management  Plans  contain  ballast 
water  priorities.  Further  information  on 
Aquatic  Nuisance  Species  Task  Force 
Committees.  Regional  Panels  and  State 
ANS  Management  Plans  can  be  found  at 
the  Internet  Web  site,  http:// 
www.ANSTaskForce.gov/. 

Fimds  for  program  areas  1(a)  and  1(b) 
are  provided  by  Sea  Grant.  The 
allocation  of  funds  betM'een  Chesapeake 
Bay  and  the  Great  Lakes  in  these  two 
program  areas  is  according  to 
Congressional  direction.  Funds  for 
program  area  1(c)  are  provided  by  the 
Service. 

Contact  Dom  Carlson,  listed  under 
FOR  FURTHER  INFORMATION  CONTACT, 
above,  with  questions  about  eligibility 
for  funding  under  these  program  areas. 
Matching  funds  are  not  required,  but 
may  be  included.  Proposals  are  limited 
to  1  year  of  funding,  but  activities  may 
extend  for  up  to  2  years;  an  annual 
report  showing  satisfactory  progress 
must  be  submitted  at  the  end  of  the  first 
year.  Project  activities  should  include 
identified  milestones  for  each  project 
year. 

(2)  Use  of  ships  as  Test  Platforms  for 
Ballast  Water  Technology 
Demonstration  Projects 

The  U.S.  Maritime  Administration  is 
making  available  a  limited  number  of 
ships  to  act  as  test  platforms  for  ballast 
water  technology  demonstration 
projects.  Proposed  projects  with  higher 
impact  and  showing  higher  scientific  or 
professional  merit,  as  determined  by  the 
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criteria  in  section  IV.,  Evaluation 
Criteria,  below,  will  be  given  higher 
priority  for  use  of  a  MARAD  ship, 
provide  that  a  ship  appropriate  to  that 
project  is  available  and  all  other 
requirements  of  MARAO  for  ship  use 
are  met. 

Applicants  may  apply  for  both 
funding  and  the  use  of  a  MARAD  ship 
ta  support  a  single  ballast  water  project, 
but  it  is  not  necessary  to  request  use  of 
a  MARAD  ship  in  order  to  receive 
consideration  for  funding,  nor  is  it 
necessary  to  request  funding  in  order  to 
receive  consideration  for  use  of  a 
MARAD  ship.  Any  proposal  requesting 
both  funding  and  the  use  of  a  MARAD 
ship,  however,  will  only  be  awarded 
funding  if  it  (a)  is  selected  for  funding 
by  the  selection  process  described  in 
section  V.,  below;  (b)  is  approved  by 
.MARAD  for  use  on  a  ship:  and  (c)  meets 
all  requirements  prosed  by  MARAD  as 
conditions  of  use  of  the  ship, 
throughout  the  duration  of  the  project. 
Availability  of  MARAD  ships  is  not 
automatic;  MARAD  reserves  the  right  to 
offer  or  decline  any  request.  Funding 
may  be  denied  to  an  otherwise  worthy 
proposal  requesting  both  funding  and 
the  use  of  a  MARAD  ship,  if  discussions 
between  the  applicant  and  MARAD  are 
incomplete  at  the  time  funding 
decisions  are  made. 

Note:  Due  to  security  restrictions  in  the 
aftennath  of  9/11/01.  the  number  and 
frequency  of  visits  to  a  participating  ship, 
and  the  number  of  visitors  at  any  given  time, 
may  be  limited.  All  visits  must  be  scheduled 
and  approved  by  a  ship's  POC  (to  be 
designated)  in  advance.  Also,  approval  for 
use  of  a  MARAO  ship  for  testing  will  take 
into  consideration  the  degree  to  which 
existing  system  may  be  disturbed.  In  no  case 
will  operational  or  mission  capability  be 
allowed  to  be  compromised,  MARAD  will  be 
the  sole  determinator  for  this  caveat.  For 
further  information  see  Section  VII. 

m.  Eligibilitjr 

Eligible  applicants  are  individuals, 
institutions  of  higher  education,  other 
nonprofit  organizations,  commercial 
organizations.  Federal,  State,  local  and 
Indian  tribal  governments,  foreign  . 
governments,  organizations  imder  the 
jurisdiction  of  foreign  governments,  and 
international  organizations. 
Applications  from  non-Federal  and 
eligible  Federal  applicants  (including 
NOAA  employees)  will  compete  in  the 
same  selection  process  against  the 
Evaluation  Criteria  in  Section  FV. 
Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  project  grants  or  cooperative 
agreements  imder  the  terms  of  this 
notice.  We  will  use  cooperative 
agreements  if  the  proposed  project 


includes  substantial  involvement  that 
will  be  described  in  the  award. 
Examples  of  substantial  involvement 
may  include  collaboration  in  research, 
participation  in  selection  of  key 
personnel,  or  approval  of  key  stages  in 
the  project  before  subsequent  steps  are 
undertaken.  Contact  Dom  Carlson, 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT,  above,  with  questions  about 
cooperative  agreements.  Federal 
agencies  will  be  funded  through 
interagency  transfers. 

Please  Note:  A  Federal  applicant  will  be 
considered  eligible  to  receive  funds  only  if  it 
can  demonstrate  that  it  has  legal  authority  to 
receive  funds  from  another  Federal  agency  in 
excess  of  its  appropriation.  The  Economy  Act 
(31  U.S.C.  1535)  will  not  be  considered  as 
legal  authority  to  transfer  funds  since  awards 
issued  under  this  announcement  will  not 
constitute  a  purchase  of  goods  or  services  by 
DOC,  DO!  or  DOT. 

IV.  Evaluation  Criteria 

The  technical  evaluation  criteria  for 
proposals  submitted  under  this 
announcement  are  as  follows: 

(1)  Impact  of  Proposed  Project  (70 
percent):  The  effect  this  activity,  if 
successful,  will  have  on  the 
development  of  ballast  water  treatment 
technologies  capable  of  addressing 
documented  ballast  water  priorities,  or 
the  need  for  this  activity  as  a  necessary 
step  toward  such  technology 
development;  and  the  degree  to  which 
potential  users  of  the  results  of  the 
proposed  activity  have  been  involved  in 
planning  the  activity  and  will  be 
involved  in  the  execution  of  the  activity 
as  appropriate. 

(2)  Scientific  or  Professional  Merit  (30 
percent):  Probability  of  the  activity 
successfully  meeting  its  objectives; 
degree  to  which  the  activity  will 
advance  the  state  of  the  science  or 
technology  through  synthesis  of  existing 
information  and  use  and  extension  of 
cutting  edge  as  well  as  state-of-the-art 
methods;  degree  to  which  new 
approaches  to  solving  problems  and 
exploiting  opportimities  in  resource 
management  or  development; 
appropriateness  of  the  epcperimental 
design  and  scale  of  the  experiment  to 
the  level  of  development  of  the 
technology;  degree  to  which 
investigators  are  qualified  by  education, 
training,  and/or  experience  to  execute 
the  proposed  activity;  degree  to  which 
the  principles  of  the  technology  have 
been  .proven  in  appropriate  prior 
experiments;  and  record  of  achievement 
with  previous  fimding. 

V.  Selection  Procedures 

Proposals  will  be  subjected  to  peer 
review  and  ranked  in  accordance  with 


the  assigned  weights  of  the  above 
evaluation  criteria  by  an  independent 
panel  consisting  of  government, 
academic,  and  industry  experts.  Panel 
members  will  provide  individual 
evaluations  on  each  proposal,  and  there 
will  be  no  consensus  advice.  Their 
recommendations  and  evaluations  will 
be  considered  by  the  Federal  Program 
Officers  for  Sea  Grant,  the  Service,  and 
MARAD,  who  will: 

(1)  Ascertain  which  proposals  best 
meet  the  program  priorities,  as 
described  in  Section  II  under  Resource 
Availability  and  Priorities,  giving 
consideration  to  geographic  distribution 
and  representation,  maintaining  a 
balanced  program  of  research,  and  no 
imnecessarily  duplicating  other  projects 
that  are  currently  funded  or  are 
approved  for  funding  by  NOAA,  DOI, 
and  other  State  and  Federal  agencies 
(hence,  awards  may  not  necessarily  be 
made  to  the  proposals  receiving  the 
highest  technical  evaluation  scores); 

(2)  Select  the  proposals  to  be  funded 
or  for  which  use  of  a  MARAD  ship  will 
be  granted; 

(3)  Determine  which  components  of 
the  selected  projects  will  be  funded  or 
performed  on  a  MARAD  ship; 

(4)  Determine  the  total  duration  of 
fimding  or  MARAD  ship  use  for  each 
proposal;  and, 

(5)  Determine  the  amoimt  of  funds 
available  for  each  proposal. 

Federal  Program  Officers  from  Sea 
Grant  and  the  Service  will  make  the 
final  determinations  concerning 
proposals  for  funding.  Federal  Program 
Officers  from  MARAD,  Sea  Grant,  and 
the  Service  will  work  together  to  reach 
decisions,  but  the  final  responsibility  for 
making  decisions  in  each  program  area 
rests  with  the  Federal  Program  Officer  of 
the  agency  that  is  funding  or  supporting 
that  area. 

Investigators  may  be  asked  to  respond 
to  questions  or  modify  objectives,  work    • 
plans,  or  budgets  prior  to  final  approval 
of  the  award.  Subsequent  grant 
administration  procedures  will  be  in 
accordance  with  current  DOC  or  DOI 
grants  procedures.  A  summary 
statement  of  the  technical  evaluation  by 
the  peer  panel  will  be  provided  to  each 
applicant. 

VI.  Instnictioiis  for  Application  for 
Funding 

Although  investigators  are  not 
required  to  submit  more  than  3  copies 
of  each  proposal,  the  normal  review 
process  requires  10  copies.  Investigators 
are  encouraged  to  submit  sufficient 
copies  for  the  full  review  process,  if  it 
does  not  cause  a  financial  hardship,  if 
they  wish  all  reviewers  to  receive  color, 
unusually  sized  (not  S.S'xll'),  or 
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otherwise  imusual  materials  submitted 
as  part  of  the  proposal.  Only  three 
copies  of  the  federally  required  forms 
are  needed.  Facsimile  transmissions  of 
proposals  will  not  be  accepted. 
Proposals  on  electronic  media  will  be 
accepted  ONLY  if: 

— Three  copies  of  all  federally  required 
forms  are  submitted  in  paper  copy 
with  appropriate  signatures; 
— The  proposal  is  submitted  on  physical 
media  such  as  removable  disk  or  CD- 
ROM  disk  (e-mail  proposals  will  not 
be  accepted); 

The  disK  is  accompanied  by  one  paper 
copy  of  the  entire  proposal  (including 
a  signed  title  page),  and  a  signed  letter 
identifying  the  file  name  of  the 
electronic  proposal,  and  warranting 
that  the  electronic  file  is  identical  to 
the  submitted  paper  copy;  and, 
— The  format  of  the  proposal  and  the 
physical  media  used  are  readable  and 
printable  by  equipment  available  at 
the  Sea  Grant  office,  and  when 
printed  out  meets  all  formatting 
requirements  below.  (The  office  can 
read  and  print  files  in  ASCII  plaintext. 
Acrobat  PDF,  WordPerfect  9  and 
Microsoft  Word  2000  formats.  Contact 
Dom  Carlson,  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  above, 
with  questions  about  electronic 
capabilities  of  the  sea  Grant  office). 
All  pages  should  be  single-  or  double- 
spaced,  typewritten  in  at  least  a  10- 
point  font,  and  printed  on  metric  A4 
{210mm  X  297mm)  or  8.5"  x  11"  paper. 
Brevity  will  assist  reviewers  and 
program  staff  in  dealing  effectively  with 
proposals.  Therefore,  the  Project 
Description  may  not  exceed  15  pages. 
Tables  and  visual  materials,  including 
figures,  charts,  graphs,  maps, 
photographs,  and  other  pictorial 
presentations,  are  included  in  the  15- 
page  limitation  for  the  Project 
Description.  As  noted  below,  literature 
cited,  budget  information,  current  and 
pending  support,  vitae  of  investigators, 
and  letters  of  support,  if  any,  are  not 
considered  part  of  the  Project 
Description  and  are  not  included  in  the 
15-page  limitation.  Conformance  to  the 
15-page  limitation  will  be  strictly 
enforced. 

All  information  needed  for  review  of 
the  proposal  should  be  included  in  the 
main  text;  no  appendices,  other  than 
support  letters,  if  any,  are  permitted. 
Failure  to  adhere  to  the  above 
limitations  will  result  in  the  proposal 
being  rejected  without  review. 

(1)  Signed  Title  Page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  and  the  institutional 
representative.  The  Principal 
Investigators  and  collaborators  and  the 


institutional  representative  should  be 
identified  by  affiliation  and  contact 
information.  The  total  amoimt  of 
Federal  funds  being  requested  should  be 
listed  for  each  budget  period;  for 
projects  involving  inultiple  institutions, 
the  total  should  include  all  subrecipient 
budgets. 

(2)  Project  Summary:  It  is  critical  that 
the  project  summary  accurately 
describes  the  research  being  proposed 
and  conveys  all  essential  elements  of 
the  research.  Applicants  are  encouraged 
to  use  the  Sea  Grant  Project  Sununary 
Form  90-2,  but  may  use  their  owm  form 
as  long  as  it  provides  the  following 
information: 

1.  Title:  Use  the  exact  title  as  it 
appears  in  the  rest  of  the  applications. 

2.  Investigators:  List  the  names  and 
affiliations  of  each  investigator  who  will 
significantly  contribute  to  the  project. 
Start  with  the  Principal  Investigator. 

3.  Funding:  Funding  request  for  each 
year  of  the  project,  Including  matching 
funds  if  appropriate. 

4.  Project  Period:  Start  and 
completion  dates.  Proposals  should 
request  a  start  date  of  November  1,  2002, 
or  later. 

5.  Project  objectives,  methodology, 
and  rationale:  This  should  be  a  brief 
statement  of  the  rationale  for  the  project, 
the  scientific  or  technical  objectives 
and/or  hypotheses  to  be  tested,  and  a 
summary  of  work  to  be  completed. 

(3)  Project  Description  (15-page  limit): 

(a)  Introduction/Background/ 
Justification:  Subjects  that 
investigator(s)  may  wish  to  include  in 
this  section  are:  (i)  Current  state  of 
knowledge;  (ii)  contributions  that  the 
study  will  make  to  the  particular 
discipline  or  subject  area;  (iii) 
contributions  and  impacts  the  study 
will  make  toward  ballast  water 
technology  development;  and  (iv)  as 
appropriate,  contributions  of 
investigator's  previously  funded 
research  results  to  current  proposal. 

This  section  should  also  include  a 
discussion  of  the  prior  technical 
research  that  indicates  the  likelihood  of 
success  of  the  proposed  project.  If  the 
proposal  is  for  a  pilot-scale  project,  this 
discussion  should  include  a  description 
of  laboratory  experiments  on  the 
proposed  technology,  and  the  results  of 
those  experiments;  if  the  proposal  is  for 
a  full-scale  project,  the  discussion 
should  include  prior  laboratory-  and 
pilot-scale  experiments  and  results. 
Wherever  possible,  cite  the  peer- 
reviewed  literature  where  these  results 
were  published. 

(b)  Research  or  Technical  Plan:  (i) 
Objectives  to  be  achieved,  hypotheses  to 
be  tested;  (ii)  plan  of  work— ^discuss 
how  stated  project  objectives  will  be 


achieved;  and  (iii)  role  of  project  ■ 
personnel. 

Research  Protocol.  Research  activities 
funded  under  this  program  must  not 
accelerate  the  spread  of  aquatic 
nuisance  species  to  non-infested 
watersheds.  Therefore,  if  the  proposed 
project  involves  the  use  of  ballast  water 
or  simulated  ballast  water  to  which 
living  organisms  are  added  that  are  not 
already  established  at  the  site  of  the 
project,  or  if  the  project  involves 
increasing  the  population  or  viability  of 
living  ballast  water  organisms  that  are 
not  already  established  at  the  site  of    . 
project,  the  proposal  must  describe  the 
research  protocol  that  will  be  used  to 
assure  that  these  organisms  are  not 
released  to  the  environment  in  a  viable 
state.  This  research  protocol  provided 
may  be  reviewed  by  an  interagency 
committee  created  under  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4701  et  seq.].  Proposals  lacking  a 
suitable  protocol  may  not  be  eligible  for 
funding.  (Proposals  diat  do  not  involve 
addition,  concentration,  enrichment,  or 
increasing  the  viability  of  living 
organisms  do  not  need  to  include  this 
research  protocol.)  Guidelines  for 
developing  suitable  protocols  are 
available  from  the  internet  Web  site 
http://www.ANSTaskForce.gov/ 
resprot.htm.  or  from  Dom  Carlson, 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT,  above). 

(c)  Output:  Describe  the  project 
outputs  and  impacts  that  will  directly 
enhance  the  Nation's  ability  to  reduce 
the  impacts  of  aquatic  nuisance  species 
in  ballast  water.  Describe  the 
contribution  of  the  project  to  the 
ultimate  successful  widespread 
availability  and  field  use  of  a  mature 
ballast  water  technology. 

(d)  Coordination  with  other  Program 
Elements:  Describe  any  coordination 
with  other  agency  programs  or  ongoing 
research  efforts.  Describe  any  other 
proposals  that  are  essential  to  the 
success  of  this  proposal. 

If  the  proposal  involves  the  discharge 
of  any  chemical,  such  as  a  biocide  or 
water  modifying  agent,  or  chemical 
decomposition  products  or  residuals, 
into  waters  of  the  United  States, 
describe  the  coordination  with  the 
appropriate  State  environmental  or 
natural  resource  agency  responsible  to 
determine  if  a  discharge  permit  is 
needed  and  will  be  issued. 

If  the  proposal  involves  the  discharge 
of  unexchanged  ballast  water  originating 
beyond  U.S.  Exclusive  Economic  Zone 
into  waters  of  the  Great  Lakes  or  the 
Hudson  River,  describe  the  coordination 
with  the  U.S.  Coast  Guard  to  determine 
if  an  approval  under  regulations  at  33 
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CFR  part  151  subpart  D,  is  needed  and 
will  be  issued. 

If  the  proposal  involves  the 
installation  of  prototype  equipment  on 
an  operating  ship,  describe  the 
coordination  with  the  U.S.  Coast  Guard 
concerning  whether  approval  is  needed. 

If  the  proposal  involves  the  discharge 
of  bassast  water  in  any  jurisdiction  that 
places  other  limitations  or  conditions  on 
that  discharge,  describe  the 
coordination  with  the  agency 
responsible  for  determining  if  that 
discharge  meets  those  limitations  or 
conditions. 

(e)  Vessel  Selection  (if  appropriate): 
Applications  proposing  shipboard 
demonstrations  of  ballast  water 
management  should  address  the 
requirements  and  priorities  listed  in  the 
National  Invasive  Species  Act  of  1996 
(16  U.S.C.  4711-4714)  for  selecting 
vessels  for  demonstration  projects. 
These  requirements  are  available 
through  the  Sea  Grant  Web  site 
( www.nsgo.seagran  t.  org/ research/ 
nonindigenous/RFP02.htmI)  or  from 
Dom  Carlson  at  the  National  Sea  Grant 
Office  or  Debra  Aheron  U.S.  Maritime 
Administration  (listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  above]. 
Additionally,  applicants  must  indicate 
whether  they  are  coordinating  with 
MARAD  with  respect  to  using  a 
MARAD  ship. 

(4)  Literature  Cited. 

(5)  Budget  and  Budget  Justification: 
There  should  be  a  separate  budget  for 
each  year  of  the  project  as  well  as  a 
cumiilative  aimual  budget  for  the  entire 
project.  Applicants  are  encouraged  to 
use  the  Sea  Grant  Budget  Form  90-4, 
but  may  use  their  own  from  as  long  as 
it  provides  the  same  information  as  the 
Sea  Grant  form.  Subcontracts  should 
have  a  separate  budget  page.  Matching 
funds  must  be  indicated  if  provided. 
Applicants  should  provide  justification 
for  all  budget  items  in  sufficient  detail 
to  enable  the  reviewers  to  evaluate  the 
appropriateness  of  the  funding 
requested.  For  those  applications  to  be 
supported  by  Sea  Grant,  regardless  of 
any  approved  indirect  cost  rate 
applicable  to  the  award,  the  maximum 
dollar  amount  of  allocable  indirect  costs 
for  which  the  Department  of  Commerce 
will  reimburse  the  Recipient  shall  be  the 
lesser  of:  (a)  The  Feder^  share  of  the 
total  allocable  indirect  costs  of  the 
award  based  on  the  negotiated  rate  with 
the  cognizant  Federal  agency  as 
established  by  audit  or  negotiation;  or 
(b)  the  line  item  amount  for  the  Federal 
share  of  indirect  costs  contained  in  the 
approved  budget  of  the  award. 

(6)  Current  and  Pending  Support: 
Applicants  must  provide  information  on 
all  current  and  pending  Federal  support 


of  ongoing  projects  and  proposals, 
including  subsequent  funding  in  the 
case  of  continuing  grants.  The  proposed 
project  and  all  other  projects  or 
activities  using  Federal  assistance  and 
requiring  a  portion  of  time  of  the 
principal  investigator  or  other  senior 
persormel  should  be  included.  The 
relationship  between  the  proposed 
project  and  these  other  projects  should 
be  described,  and  the  number  of  person- 
months  per  year  to  be  devoted  to  the 
projects  must  be  stated.  Similar 
information  must  be  provided  for  all 
proposals  already  submitted  or 
submitted  conciurently  to  other  possible 
sponsors,  including  those  within  the 
Departments  of  Commerce,  the  Interior, 
and  Transportation. 

(7)  Vitae  (2  pages  maximum  per 
investigator). 

(8)  Standard  Application  Forms: 
Applicants  may  obtain  all  required 
application  forms  through  the  Sea  Grant 
Web  site:  (www.nsgo.seagrant.org/ 
research/ rfp/ index. htmlii 3)  or  from 
Dom  Carlson  at  the  National  Sea  Grant 
Office  (listed  under  FOR  FURTHER 
INFORMATION  CONTACT  above)  or  for 
purposes  of  using  a  MARAD  ship,  from 
Debra  Aheron,  U.S.  Maritime 
Administration  (listed  under  FOR 
FURTHER  INFORMATION  CONTACT  above). 

Standard  Forms  424,  Application  for 
Federal  Assistance,  and  424B, 
Assurances — Non-Construction 
Programs,  (Rev  4-88).  Please  note  that 
both  the  Principal  Investigator  and  an 
administrative  contact  should  be 
identified  in  Section  5  of  the  SF424. 
Leave  section  10  blank. 

Vn.  Instructions  for  Applications  for 
Use  of  a  MARAD  Ship 

Applications  for  shipboard  testing 
must  satisfy  all  MARAD  requirements 
for  the  use  of  their  ships  as  test 
platforms.  For  purposes  of  this  test 
phase,  ships  cannot  be  moved  from  their 
existing  locations.  However,  testing  may 
be  conducted  under  certain  conditions 
during  temporary  vessel  movements 
such  as  sea  trials.  Applicants  for  use  of 
a  MARAD  ship  (for  Ballast  Water 
technology  projects)  must  submit  a 
Standard  Form  424  containing  the 
name,  affiliation,  address  and  phone 
number  of  the  principal  investigator 
requesting  the  use  of  a  MARAD  ship. 
The  applicant  must  also  provide: 

(1)  Tne  type  and  location  of  the  ship 
required,  from  a  list  of  available  ships ' 
(obtainable  from  Debra  Aheron,  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  above),  and  the  projected  time 
and  duration  of  tests. 

To  assiu-e  timely  ship  assigimients, 
applicants  are  strongly  urged  to  contact 
Ms.  Aheron,  listed  under  FOR  FURTHER 


INFORMATION  CONTACT  by  June  20,  2002, 
to  discuss  ship  availability  and  ship  use 
requirements. 

(2)  A  description  of  the  project 
proposed  to  be  conducted  on  the  ship. 
If  the  applicant  is  also  applying  for 
funding  under  this  Request  for 
Proposals  to  support  this  project,  a  copy 
of  the  complete  application  for  funding 
submitted  may  be  provided  as  the 
description  of  the  project.  In  response  to 
this  application,  MARAD  will  open  a 
didog  with  the  applicant,  diu-ing  which 
additional  information  relating  to  the 
logistical  and  other  requirements  of  the 
project  will  be  required  of  the  applicant. 

Vm.  Other  Requirements  for  Successful 
Applicants 

In  addition  to  producing  an  aimual 
progress  report  and  a  final  report, 
successful  applicants  will  be  expected 
to  attend  an  annual  ballast  water 
investigators  meeting  in  the  continental 
United  States,  probably  in  the  fall, 
during  each  year  that  the  project  is 
ongoing.  Applicants  should  consider 
travel  costs  to  these  meetings  when 
preparing  their  budgets. 

Successful  applicants  for  use  of  a 
MARAD  ship  will  be  required  to  enter 
into  a  Memorandum  of  Agreement 
(MOA)  or  contract  with  MARAD,  which 
will  address  in  detail  MARAD 
requirements  for  the  use  of  thefr  ships 
as  test  platforms.  Shipboard 
installations  for  the  testing  piu'poses 
shall  be  temporary  in  nature;  successful 
applicants  shall  be  required  to 
dismantle  all  temporary  installations 
during  ship  activation,  if  any,  at  the  end 
of  testing  and  reinstall  any  equipment 
removed  during  the  temporary 
installation.  Temporary  installations 
must  not  impact  the  ship's  and  its  safety 
at  any  time  during  the  installation, 
removal,  and  testing.  Applicants  will  be 
required  to  submit  proof  of  insiuance  as 
requested  under  the  MOA. 

All  Department  of  the  Interior 
assistance  awards  are  subject  to  the 
requirements  of  43  CFR  part  12, 
Administrative  and  Audit  Requirements 
and  Cost  Principles  for  Assistance 
Programs. 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  fot 
Grants  and  Cooperative  Agreements, 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  However, 
please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921),  pursuant  to  guidance 
issued  by  the  Office  of  Management  and 
Budget,  in  light  of  a  court  opinion 
which  found  that  the  Executive  Order 
was  not  legally  authorized.  See  Building 
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and  Construction  Trades  Department  v. 
Allbaugh,  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  been  finally 
resolved,  the  Department  will  provide 
frirther  information  on  implementation 
of  Executive  Order  13202. 

Projects  selected  for  funding  by  Sea 
Grant  in  Sea  Grant  states  may  be 
administered  through  the  Sea  Grant 
Program  from  that  state.  Unsuccessful 
applications  will  be  held  in  the  National 
Sea  Grant  Office  for  a  period  of  five  (5) 
years  and  then  destroyed. 

Pursuant  to  Executive  Orders  12876, 
12900,  and  13021,  the  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration  (DOC/ 
^OAA)  is  strongly  committed  to 
}roadening  the  participation  of 
historically  Black  Colleges  and 
'niversities.  Hispanic  Serving 
stitutions,  and  Tribal  Colleges  and 
niversities  in  its  educational  and 
search  programs.  The  DOC/NOAA 
sion,  mission,  and  goals  are  to  achieve 
ifull  participation  by  Minority  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSls  to 
participate  in  and  benefit  from  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs.  Institutions  eligible  to  be 
considered  MSIs  are  listed  at  the 
following  Internet  Web  site:  http:// 
www.ed.gov/offices/OCR/ 
minorityinst.html. 

This  notice  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424'.  424B,  and  SF-LLL 
has  been  approved  by  0MB  under  the 
respective  control  numbers  0338-0043, 
0348-0040,  and  0348-0046.  The  use  of 
NOAA  Forms  90-2  and  90-4,  or 
equivalents,  has  been  approved  by  0MB 
under  the  control  number  0648-0362. 
Public  reporting  burden  for  these  NOAA 
forms  is  estimated  to  average  20  minutes 
for  a  NOAA  Form  90-2  and  15  minutes 
for  a  NOAA  Form  90-4.  These  response 
times  include  the  time  for  reviewing 
instructions,  searching  existing  data 
soiu'ces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  conunents  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  National  Sea 
Grant  Office  {see  FOR  FURTHER 
INFORMATION  CONTACT,  above). 

Notwithstanding  any  other  provision 
»f  law,  no  person  is  required  to  respond 
0,  nor  shall  any  person  be  subject  to  a 


penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

IX.  Classification 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

It  has  been  determined  that  this  notice 
is  not  significant  for  purposes  of 
Executive  Order  12866. 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice,  5 
U.S.C.  601  et  seq. 

Dated:  May  31,  2002. 
Louisa  Koch, 

Deputy  Assistant  Administrator,  Office  of 
Oceanic  and  Atmospheric  Research,  National 
Oceanic  and  Atmospheric  Administration, 
Department  ofCommerce. 

Dated:  April  19.  2002. 
Cathleen  Short, 

Assistant  Director  for  Fisheries,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the  Interior. 

Dated:  May  10,  2002. 
Margaret  D.  Blum, 

Associate  Administrator  for  Ports,  Intermodal- 
and  Environmental  Activities,  U.S.  Maritime 
Administration,  Department  of 
Transportation. 

Dated:  May  15.  2002. 
James  E.  Caponiti, 
Associate  Administrator  for  National 
Security,  U.S.  Maritime  Administration, 
Department  of  Transportation. 
|FR  Doc.  02-14102  Filed  6-5-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE     - 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  052802D] 

Taking  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
incidental  to  Rocket  launches 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  a  letter  of 
authorization. 


SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  a  1-year  letter  of 
authorization  to  take  small  numbers  of 
seals  and  sea  lions  was  issued  on  May 
31,  2002,  to  the  30"'  Space  Wing,  U.S. 
Air  Force. 

ADDRESSES:  The  letter  of  authorization 
and  supporting  documentation  are 
available  for  review  during  regular 
business  hours  in  the  following  offices: 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910.  and  the  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard,  • 
Suite  4200,  Long  Beach,  CA  90802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Simona  Perry  Roberts,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2322,  or  Christina  Fahy.  NMFS,  (562) 
980-4023.     ' 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  himt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  pubUc 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  immitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  teiking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  seals  and  sea 
lions  incidental  to  missile  and  rocket 
launches,  aircraft  flight  test  operations, 
and  helicopter  operations  at  Vandenberg 
Air  Force  Base,  CA  were  published  on 
March  1.  1999  (64  FR  9925).  and  remain 
in  effect  until  December  31.  2003. 

Issuance  of  this  letter  of  authorization 
is  based  on  a  finding  that  the  total 
takings  will  have  no  more  than  a 
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negligible  impact  on  the  seal  and  sea 
lion  populations  off  the  Vandenberg 
coast  and  on  the  Northern  Channel 
Islands. 

Dated:  May  31.2002. 
David  Cottingham, 
Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-14236  Filed  6-5-02;  8:45  am] 
aiLLme  cooe  3sio-2»-s 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0S24O2B] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  1387. 

SUMMARY:  Notice  is  given  that  NMFS  has 
issued  permit  1387  to  Thomas  Gaffney, 
Special  Agent  of  the  NMFS  Office  of 
Law  Enforcement  in  Santa  Maria, 
California,  that  authorizes  takes  of 
Endangered  Species  Act-listed 
anadromous  hsh  species  for 
enhancement  purposes  (rescue  and 
salvage),  subject  to  certain  conditions 
set  forth  in  this  document. 
ADDRESSES:  The  appUcations  and 
related  documents  are  available  for 
review  in  the  following  office,  by 
appointment:  Protected  Resources 
Division,  NMFS,  777  Sonoma  Avenue, 
Room  325,  Santa  Rosa,  California 
95404-6528. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Logan,  Protected  Resources 
Division,  NMFS,  Santa  Rosa,  CaUfomia, 
(707)  575-6053,  or  e-mail: 
(lan.logan@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Species  Covered  in  this  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESUs) 
are  covered  in  this  notice:  Southern 
California  steelhead  (Oncorhynchus 
mykiss)  ESU. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  issuance  (1)  was  applied  for  in 
good  faith;  (2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  This  permit  was  issued  in 
accordance  with,  and  is  subject  to,  part 
222  of  title  50  CFR,  the  NMFS' 


regulations  governing  listed  species 
permits. 

Thomas  Gaffiiey  has  monitored  water 
quality  in  Mission  Creek  and  has  noted 
that  conditions  are  deteriorating  rapidly 
and  that  the  stream  is  drying.  Gaffney, 
having  observed  steelhead  in  residual 
pools  in  the  stream,  and  dead  steelhead 
in  some  pools,  believes  that  the 
remaining  live  steelhead  cannot  leave 
the  pools  and  will  perish  without 
intervention.  The  NMFS  SWR  believes 
that,  because  the  health  and  life  of  the 
animals  are  in  danger,  the  issuance  of 
permit  1387  is  an  urgent  action  and 
sufficient  to  qualify  as  an  emergency 
situation  consistent  with  CFR 
222.303(g). 

Permit  Issued 

Permit  1387  was  issued  on  May  22, 
2002.  This  permit  includes  the 
following  take  limits:  (1)  Thomas 
Gaffney  is  authorized  to  rescue  up  to 
250  ESA-listed  juvenile  Southern 
California  steelhead  from  habitat  areas 
where  conditions  are  likely  to  result  in 
imminent  mortality;  (2)  Thomas  Gaffney 
is  authorized  to  transport  and  release 
rescued  steelhead  into  NMFS-approved 
habitat  areas  within  the  same  watershed 
where  the  chance  of  long-term  survival 
is  increased;  (3)  Thomas  Gaffney  is 
authorized  to  take  tissue  samples  from 
all  rescued  fish;  and  (4)  the  expiration 
date  of  Permit  1387  is  December  31, 
2002. 

Dated:  May  31.2002. 
PhU  Wiiliams. 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  02-14237  Filed  6-5-02;  8:45  am] 

BILUNG  COOE  35ia-22-« 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  No.  24-2002] 

Foreign-Trade  Zone  93 — Raieigh/ 
Durham,  NC,  Appiication  for  Foreign- 
Trade  Subzone  Status,  General  Eiectric 
Aircraft  Engines  (Gas  Turbine 
Engines),  Research  Triangle  Parle/ 
Durtiam,  NC 

An  application  has  been  submitted  to 
the  Foreign-Trade-Zones  Board  (the 
Board)  by  the  Triangle  J  Council  of 
Governments,  grantee  of  FTZ  93, 
requesting  special-purpose  subzone 
status  for  the  manufactiuing  and 
distribution  facilities  (gas  turbine 
engines)  of  General  Electric  Aircraft 
Engines  (GEAE)  in  Research  Triangle 
Park/Diuham,  North  Carolina.  The 
application  was  submitted  pursuant  to 


the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  May  28, 
2002. 

The  GEAE  facilities  are  located  at 
3701  South  Miami  Boulevard,  Research 
Triangle  Park/Durham,  North  Carolina 
(six  buildings/513,273  square  feet  on 
512  acres).  The  facilities  (150 
employees)  are  used  for  the 
development,  manufacture,  and 
distribution  of  gas  tiubine  engines  and 
engine  parts  for  aerospace,  marine,  and 
industrial  applications.  Foreign-source 
materials  accoimt  for  approximately  10 
to  20  percent  of  finished-product  value, 
and  may  include  items  from  the 
following  categories:  plastic  or  rubber 
tubes,  plates,  and  other  articles; 
fiberglass  sheets;  stainless  steel  wire: 
iron  or  steel  tubes  or  fittings;  stranded 
wire  products;  iron  or  steel  fasteners; 
nickel  or  nickel-alloy  products; 
aluminiun  wire  and  fittings;  cobalt 
mattes;  titanium  nuts,  bolts,  screws, 
tubes,  sleeves,  and  bars;  articles  of 
chromium  and  rhenium;  base  metal 
fittings,  tubing,  and  stoppers;  pumps  for 
liquids  and  parts  thereof;  heat  exchange 
units;  centrifuges;  valves  and  parts 
thereof;  bearings  and  parts  thereof; 
transmission  shafts  and  parts  thereof; 
gaskets;  electric  motors;  electrical 
inductors  and  ignition  equipment; 
signaling  equipment;  electrical  switches 
and  relays;  insulated  wire  and  cable; 
ceramic  insulators;  counters  and  other 
instruments;  measuring  or  checking 
instruments;  and  lamps  and  lighting 
fittings. 

Zone  procediu^s  would  exempt  GEAE 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (duty-free 
to  2.5%)  rather  than  the  duty  rates  that 
would  otherwise  apply  to  the  foreign- 
sourced  'materials  noted  above  (duty- 
ft-ee  to  15%).  In  addition.  GEAE  states 
that  it  would  realize  logistical/ 
procedural  and  other  benefits.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addiressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
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Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
jNW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
August  5,  2002.  Rebuttal  comments  in 
'response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  to 
August  20,  2002.  A  copy  of  the 
application  and  accompanying  exhibits 
will  be  available  for  public  inspection  at 
the  Office  of  the  Foreign-Trade-Zones 
Board's  Executive  Secretary  at  address 
Niunber  1  listed  above,  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  5  West  Hargett  Street, 
Suite  600,  Raleigh,  NC  27601. 

Dated:  May  29,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-14074  Filed  6-5-02:  8:45  am] 
MUINO  CODE  3S10-0S-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 

Conimodity  Futures  Trading 
Commission. 

TIME  AND  date:  10:30  a.m.,  Wednesday, 
Jime  26,  2002. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  02-14347  Filed  6-4-02;  2:47  pm] 

BtLUNQ  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46009] 

Joint  Order  Excluding  From  the 
Definition  of  Narrow-Based  Security 
Index  Those  Security  Indexes  That 
Qualified  for  the  Exclusion  From  That 
Definition  Under  Section  1a(25KB)(v)  of 
the  Commodity  Exchange  Act  and 
Section  3(aK55KC)(v)  of  the  Securities 
Exchange  Act  of  1934 

AGENCIES:  Commodity  Futures  Trading 
Commission  and  Securities  and 
Exchange  Commission. 
ACTION:  Joint  order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("CFTC")  and  the 
Securities  and  Exchange  Commission 
("SEC")  (collectively  "Commissions") 
by  joint  order  under  the  Commodity 
Exchange  Act  ("CEA")  and  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  are  excluding  certain 
security  indexes  from  the  definition  of 
"narrow-based  security  index." 
Specifically,  the  Commissions  are 
excluding  ftt)m  the  definition  of  the 
term  "narrow-based  security  index" 
those  security  indexes  that  qualified  for 
the  exclusion  from  that  definition  imder 
Section  la(25)(B)(v)  of  the  CEA  and 
Section  3(a)(55)(C)(v)  of  the  Exchange 
Act,  pursuant  to  authoritv  under  Section 
la(25)(B)(vi)  of  the  CEA  and  Section 
3(a)(55)(C)(vi)  of  the  Exchange  Act. 
EFFECTIVE  DATE:  June  21.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
CFTC:  Elizabeth  L.  Ritter,  Esq.,  Deputy 
General  Counsel,  or  Julian  E.  Hammar, 
Esq.,  Attorney,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW, 
Washington,  DC  20581.  Telephone  (202) 
418-5120.  E-mail:  Erittei^c ftc.gov. 
fhammar@cftc.gov. 

SEC:  Ira  L.  Brandriss,  Special 
Counsel,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-1001.  Telephone  (202)  942-0148. 
SUPPLEMENTARY  INFORMATION:  The 
Commodity  Futiu^s  Modernization  Act 
("CFMA"),'  which  became  law  on 
December  21,  2000,  establishes  a 
framework  for  the  joint  regulation  of  the 
trading  of  futures  contracts  on  single 
securities  and  on  narrow-based  security 
indexes  (collectively,  "security  futures") 
by  the  CFTC  and  the  SEC.  Previously, 
these  products  generally  were 


statutorily  prohibited  from  trading  in 
the  United  States.  Under  the  CFMA, 
designated  contract  markets  and 
registered  derivatives  transaction 
execution  facilities  ("DTEFs")  may  trade 
security  futures  if  they  register  with  the 
SEC  and  comply  with  certain  other 
requirements  of  the  Exchange  Act.^ 
Likewise,  national  securities  exchanges 
and  national  securities  associations 
registered  under  Section  15A(a)  of  the 
Exchange  Act  ^  may  trade  security 
futures  if  they  register  with  the  CFTC 
and  comply  with  certain  other 
requirements  of  the  CEA.^ 

To  distinguish  between  security 
futures  on  narrow-based  security 
indexes,  which  are  jointly  regulated  by 
the  Commissions,  and  futures  contracts 
on  broad-based  security  indexes,  which 
are  imder  the  exclusive  jurisdiction  of 
the  CFTC.  the  CFMA  also  amended  the 
CEA  and  the  Exchange  Act  by  adding  an 
objective  definition  of  "narrow-based 
security  index." -^ 

This  definition  excludes  from  its 
scope  certain  security  indexes  that 
satisfy  specified  criteria.  A  futiu«s 
contract  on  an  index  that  meets  the 
criteria  of  any  of  the  six  exclusions  from 
the  definition  of  narrow-based  security 
index  is  not  a  security  future  under  the 
securities  laws,  and  thus  is  subject 
solely  to  the  jurisdiction  of  the  CFTC. 

One  such  exclusion  was  enacted  by 
Congress  essentially  as  a  temporary 
"grandfather"  provision,  permitting  the 
offer  and  sale  in  the  United  States  of 
security  index  futures  traded  on  or 
subject  to  the  rules  of  foreign  boards  of 
trade  that  were  authorized  by  the  CFTC 
before  the  CFMA  was  enacted.** 
Specifically,  this  exclusion  provides 
that,  until  June  21,  2002.  a  security 
index  is  not  a  narrow-based  security 
index  if:  (1)  It  is  traded  on  or  subject  to 
the  rules  of  a  foreign  board  of  trade:  (2) 
the  offer  and  sale  in  the  United  States 
of  a  futures' contract  on  the  index  was 
authorized  before  the  date  of  enactment 
of  the  CFMA;  and  (3)  the  conditions  of 
such  authorization  continue  to  be  met.' 

Because  the  Commissions'  staffs 
previously  determined  that  such  foreign 
index  futures  were  not  readily 
susceptible  to  manipulation,  such  index 
futures  commenced  trading  under  the 


'  Pub.  L.  No.  106-554.  114  Stat.  2763  (2000). 


-15  U.S.C.  78ap/spq. 

M5  U.S.C.  78o-3(a). 

••  7  U.S.C.  1  et  s«j, 

5  Section  la(25)  of  the  CEA.  7  U.S.C.  la(25).  and 
Section  3(a)(55)  of  the  Exchange  Act.  15  U.S.C. 
78c(a)(55). 

'■  Prior  to  the  effective  dale  of  the  CFMA.  these 
futures  contracts  were  offered  to  V.S.  customers 
pursuant  to  no-action  letters  i.ssued  by  the  CFTC 
and  its  staff,  to  which  the  SEC  did  not  object.  See 
infra  note  8. 

'Section  la(2S)(B|(v)  of  the  CEA  and  Section 
3(a)(55HC)(v)  of  the  Exchange  Act. 
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regulatory  framework  in  place  prior  to 
enactment  of  the  CFMA.  Therefore,  to 
prevent  disruptii  n  to  participants  who 
trade  futures  contracts  on  security 
indexes  that  are  currently  excluded 
from  the  definition  of  a  narrow-based 
security  index  imder  this  provision,  the 
Commissions  believe  it  is  appropriate  to 
extend  this  exclusion  beyond  Jvme  21, 
2002.  In  this  regard,  the  Commissions 
believe  it  is  appropriate  to  establish, 
under  section  la(25)(B)(vi)  of  the  CEA 
and  section  3{a)(55)(C)(vi)  of  the 
Exchange  Act,  that  each  such  index 
continue  to  be  excluded  from  the 
definition  of  a  narrow-based  security 
index,  provided  that  it  continues  to  be 
traded  on  or  subject  to  the  rules  of  a 
foreign  board  of  trade  and  that  the 
conditions  under  which  the  offer  and 
sale  of  a  futures  contract  on  the  index 
in  the  United  States  was  authorized 
continue  to  be  met.* 

Accordingly, 

It  is  ordered,  pursuant  to  Section 
la(25)(B)(vi)  of  the  CEA  and  Section 
3(a){55)(C)(vi)  of  the  Exchange  Act,  that 
an  index  is  not  a  narrow-based  security 
index  if:  (1)  It  is  traded  on  or  subject  to 
the  rules  of  a  foreign  board  of  trade;  (2) 
the  offer  and  sale  in  the  United  States 
of  a  contract  of  siSe  for  future  delivery 
on  the  index  was  authorized  before  the 
date  of  the  enactment  of  the  CFMA;  and 
(3)  the  conditions  of  such  authorization 
continue  to  be  met. 

By  the  Commodity  Futures  Trading 
Commission. 

Dated:  May  31,  2002. 
Jean  Webb, 
Secretary. 

By  the  Securities  and  Exchange 
Commission. 

Dated:May  31.  2002.  ^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-14134  Filed  6-5-02;  8:45  am) 
BILLMG  COOe  6361-41-^  S010-01-^ 


'  For  a  list  of  security  indexes  underlying  futures 
contracts  that  have  received  no-action  relief  prior  to 
the  enactment  of  the  CFMA,  see  the  CFTC's 
Backgrounder  on  its  website  at  http:// 
www.cftc.gov/opa/backgrounder/opapait  30.htm. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0073] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review;  Advance 
Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  cvurently  approved 
information  collection  requirement 
concerning  advance  payments.  A 
request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FR  17676  on  April  11,  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
pferformance  of  fimctions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  oiu  estimate  of  the 
public  btirden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assiunptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  biuden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
July  8.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP).  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

Advance  payments  may  be  authorized 
under  Federal  contracts  and 
subcontracts.  Advance  payments  are  the 
least  preferred  method  of  contract 
financing  and  require  special 
determinations  by  the  agency  head  or 
designee.  Specific  financial  information 
about  the  contractor  is  required  before 
determinations  by  the  agency  head  or 
designee.  Specific  financial  information 
about  the  contractor  is  required  before 
such  pajmients  can  be  authorized  [see 
FAR  32.4  and  52.232-12).  The 
information  is  used  to  determine  if 
advance  payments  should  be  provided 
to  the  contractor. 

B.  Annual  Reporting  Burden 

Respondents:  500. 

Responses  Per  Respondent:  1. 

Annual  Responses:  500. 

Hours  Per  Response:  1. 

Total  Burden  Hours:  500. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035. 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0073, 
Advance  Payments,  in  all 
correspondence. 

Dated:  May  31,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
[FR  Doc.  02-14150  Filed  6-5-02;  8:45  am) 
BILUNG  COOE  682fr-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0070] 

Submission  for  OMB  Review; 
Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44  = 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
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information  collection  requirement 
concerning  Payments.  A  request  for 
public  comments  was  published  at  67 
FR  17675  on  April  11,  2002.  No 
comments  were  received. 

DATES:  Submit  comments  on  or  before 
July  8,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  biuden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0070, 
Payments,  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  performing  under  Federal 
contracts  must  provide  adequate 
documentation  to  support  requests  for 
payment  luider  these  contracts.  The 
documentation  may  range  from  a  simple 
invoice  to  detailed  cost  data.  The 
information  is  usually  submitted  once, 
at  the  end  of  the  contract  period  or  upon 
delivery  of  the  supplies,  but  could  be 
submitted  more  often  depending  on  the 
payment  schedule  established  imder  the 
contract  (see  FAR  52.232-1  through 
52.232-11).  The  information  is  used  to 
determine  the  proper  amount  of 
payments  to  Federal  contractors. 

B.  Annual  Reporting  Burden 

Respondents:  80,000. 

Responses  Per  Respondent:  120. 

Annual  Responses:  9,600,000. 

Hours  Per  Response:  .025. 

Total  Burden  Hours:  240,000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035. 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0070. 
Payments,  in  all  correspondence. 

Dated:  May  31,2002. 
Al  Matera. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-14151  Filed  6-5-02;  8:45  am) 
BIUJNG  CODE  6S20-EP-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Prospective  Grant  of  Two 
Partially  Exclusive  Patent  Licenses 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
provisions  of  35  U.S.C.  209(c)(1)  and  37 
CFR  Part  404.7(a)(l){i),  Army  Research 
Laboratory  (ARL)  hereby  gives  notice 
that  it  is  contemplating  the  grant  of  two 
partially  exclusive  licenses  in  the 
United  States  to  practice  the  invention 
embodied  in  U.S.  Patent  5,876,960, 
"Bacterial  Spore  Detection  and 
Quantification  Methods,  to  the 
following  small  businesses:  Nomadics, 
Inc.,  1024S  Innovation  Way,  Stillwater, 
OK  74074  and  Ocean  Optics,  Inc.,  380 
Main  Street,  Dunedin,  FL  34698. 

This  technology  relates  to  methods  for 
the  detection  and  quantification  of 
bacterial  spores  in  a  sample  medium. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Norma  Cammarata,  Technology  Transfer 
Office,  U.S.  Army  Research  Laboratory, 
ATTN:  AMSRL-DP-T,  Powder  Mill 
Road,  Adelphi,  MD  20783-1197,  Phone: 
(301)  394-2952  ore-mail: 
normac@arl.army.mil 

SUPPLEMENTARY  INFORMATION:  The 
prospective  partially  exclusive  licenses 
will  be  royalty  bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  partially  exclusive  licenses 
may  be  granted,  unless  ARL  recieves 
written  evidence  and  argiunent  to 
establish  that  the  grant  of  the  lincese 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7  by  21  June  2002. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-14229  Filed  6-5-02:  8:45  am] 

BILUNQ  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
Recombinant  DNA  Molecules  for 
Producing  Terminal  Transference-Like 
Polypeptides 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

summary:  hi  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availability  for  licensing  of  U.S. 


Patent  No.  5,037,756  entitled 
"Recombinant  DNA  Molecules  for 
Producing  Terminal  Transference-Like 
Polypeptides,"  issued  August  6, 1991. 
The  United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues,  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  This 
invention  concerns  an  isolated  DNA 
sequence  encoding  human  terminal 
deoxynucleotidyl  transferase  as  well  as 
vectors  and  transformed  hosts  carrying 
said  DNA  sequence. 

Luz  D.  Ortiz, 

Arwy  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-14228  Filed  6-5-02;  8:45  am] 
BN.UNG  COOC  371(MM-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclush/e 
Licensing  of  U.S.  Patent  Concerning 
Site-Directed  Mutagenesis  of 
Esterases 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  annoimcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  No.  6.001,625  entitled  "Site- 
Directed  Mutagenesis  of  Esterases," 
issued  December  14, 1999.  The  United 
States  Government,  as  represented  by 
the  Secretary  of  the  Army  has  rights  in 
this  invention. 

ADDRESSES:  Cojnmander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 
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SUPPLEMENTARY  INFORMATION:  A  method 
of  modifying  esterases  by  substitution 
with  histadine  of  at  least  one  amino  acid 
within  6  A°  of  an  active  site  serine 
provides  esterases  useful  for  detoxifying 
organophasphates. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-14227  Filed  6-5-02;  8:45  am) 
BiUJNG  CODE  ano-oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  Army,  Corps  of 
Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Malibu  Creek 
Enrivonmental  Restoration  Feasibility 
.  Study,  Los  Angeles  County,  CA 

AGENCY:  Department  of  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Los  Angeles  District  of 
the  U.S.  Army  Corps  of  Engineers  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  support  the  Malibu 
Creek  Environmental  Restoration 
Feasibility  Study,  Los  Angeles  County, 
CA.  Approximately  two-thirds  of  the 
watershed  is  in  Los  Angeles  County 
while  the  remaining  one-third  is  in 
Ventura  County.  The  feasibility  study 
area  is  the  Rindge  Dam,  which  is  located 
2  miles  upstream  of  Mahbu  Lagoon,  and 
the  areas  immediately  upstream  and 
downstream  of  the  dam.  This  study  will 
investigate  feasible  alternatives  to 
restore  the  Malibu  Creek  ecosystem, 
primarily  by  removing  Rindge  Dam. 
Also,  feasible  alternatives  for  the 
removal  of  sediment  behind  the  dam 
and  the  beneficial  use  of  that  sediment 
will  be  investigated. 

The  Draft  EIS  (DEIS)  will  analyze  the 
potential  environmental  impacts 
(beneficial  and  adverse)  of  a  range  of 
alternatives,  including  the  proposed 
action  and  the  no  action  alternative.  The 
Los  Angeles  District  and  California 
Department  of  Parks  and  Recreation  will 
cooperate  in  conducting  this  feasibihty 
study. 

ADDRESSES:  District  Engineer,  U.S. 
Army  Corps  of  Engineers,  Los  Angeles 
District,  ATTN:  CESPL-PD-RQ  (B. 
Hulkower),  P.O.  Box  532711,  Los 
Angeles,  CA  90035-2325. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Bonnie  Hulkower,  Environmental 
Coordinator,  telephone  (213)  452-3861, 
or  Mr.  Jason  Shea,  Study  Manager, 
telephone  (213)  452-3794. 

SUPPLEMENTARY  INFORMATION: 


1.  Authorization 

This  feasibility  study  was  authorized 
by  a  resolution  adopted  by  the  U.S. 
House  of  Representatives  Committee  on 
Public  Works  and  Transportation,  dated 
5th  February  1992,  which  states,  in  part: 
"that  the  Board  of  Engineers  is 
requested  to  review  the  report  of  the 
Chief  of  Engineers  on  Point  Magu  to  San 
Pedro  Breakwater,  California  Beach 
Erosion  Control  Study,  published  as 
House  Document  277.  83rd  Congress, 
2nd  Session,  and  other  pertinent 
reports,  to  determine  whether  any 
modifications  of  the  recommendations 
contained  therein  are  advisable  at  the 
present  time,  in  the  interest  of  shore 
protection,  storm  damage  reduction,  and 
other  purposes  along  the  shores  of 
Southern  California  from  Point  Mugu  to 
the  San  Pedro  Breakwater  and  nearby 
areas  within  Ventiua  County  and  Los 
Angeles  Coimty,  CaUfomia." 

2.  Background 

Malibu  Creek  is  located 
approximately  30  miles  west  of 
downtown  Los  Angeles,  California.  The 
drainage  area  covers  approximately  109 
square  miles  of  the  Santa  Monica 
Mountains  and  Simi  Hills.  The 
feasibility  study  area  currently  includes 
the  Rindge  Dam,  which  is  located  2 
miles  upstream  of  Malibu  Lagoon.  The 
non-federal  sponsor  of  the  feasibility 
study  is  the  California  Department  of 
Parks  and  Recreation. 

The  Rindge  family  constructed  Rindge 
Dam  in  the  Mid  1920's.  The  piupose  of 
the  dam  was  to  provide  approximately 
574  acre- feet  of  water  storage  for 
agricultxual  needs.  Rindge  Dam  is  a 
concrete  eirch  structiu^  90  feet  in  height 
with  an  arc  length  of  175  feet  at  its  crest. 
Sediment  carrier  by  MaUbu  Creek  has 
deposited  behind  the  dam  and  filled  the 
reservoir,  rendering  the  structiue 
useless  as  a  water  storage  facility.  It  is 
estimated  that  approximately  700,000 
cubic  yards  of  sediment  lies  trapped 
behind  the  dam. 

Rindge  Dam  no  longer  serves  the 
piupose  that  it  was  originally  created 
for.  It  neither  provides  water  storage  nor 
flood  control  protection  due  to 
sedimentation  behind  the  dam.  Diuing 
peak  events,  the  entire  flow  of  Malibu 
Creek  rises  over  the  dam's  crest. 
However,  the  dam  does  provide  bank 
stability  protection  since  its 
construction  created  a  milder  slope 
along  the  Malibu  Creek.  This  requires 
some  consideration  as  removing  the 
dam  could  potentially  cause  the  channel 
banks  to  erode. 

Presently,  the  dam  is  considered  to  be 
a  contributing  factor  of  the  declining 
numbers  of  steelhead  trout  in  the 


Malibu  Creek  Watershed.  If  no  action  is 
taken  to  secure  passage  for  the  steelhead 
trout  to  reach  the  upper  watershed  and 
its  tributaries,  the  dam  will  continue  to 
obstruct  this  endangered  species  from 
reaching  the  upstream  portion  of  the 
watershed,  thereby  limiting  the  amount 
of  spawning  and  rearing  habitat. 

3.  Alternatives 

The  feasibility  study  will  focus  on 
addressing  the  problems  and  needs 
caused  by  Rindge  Dam  with  the  primary 
objective  of  the  feasibility  study  being  to 
restore  the  Malibu  Creek  ecosystem. 
Other  objective  that  are  considered 
appropriate  may  involve  possible 
beneficial  use  of  the  sediment  behind 
the  dam  for  beach  nourishment  or  other 
environmental  restoration. 

In  general,  alternative  plans  will 
investigate  reasonable  alternatives  to 
restore  Malibu  Creek,  primarily  by 
removing  Rindge  Dam.  Feasible 
alternatives  for  the  removal  of  sediment 
behind  the  dam  and  the  beneficial  use 
of  that  sediment  will  also  be 
investigated.  Significant  beneficial 
impacts  to  the  riparian  ecosystem 
(especially  to  steelhead  trout)  are 
expected  from  restoration  alternatives 
identified  in  the  feasibihty  study. 

4.  Scoping  Process 

Participation  of  all  interested  Federal, 
State,  and  Coimty  agencies,  groups  with 
enviromnental  interests,  and  any 
interested  individuals  are  encouraged. 
Public  involvement  will  be  most 
beneficial  and  worthwhile  in  identifying 
the  scope  of  pertinent,  significant 
environmental  issues  to  be  addressed, 
offering  useful  information  such  as 
published  or  unpublished  data, 
providing  direct  personal  experience  or 
knowledge  which  informs  decision 
making,  £md  recommending  suitable 
mitigation  measures  to  offset  potential 
impacts  from  the  proposed  action  or 
alternatives. 

A  public  scoping  meeting  was  held  on 
May  29,  2002,  from  7  until  9  p.m.  at  the 
Las  Virgenes  Municipal  Water  District 
Training  Room,  4232  Las  Virgenes  Road, 
Calabasas,  CA,  as  advertised  in  local 
newspapers.  The  purpose  of  the  scoping 
meeting  was  to  gather  information  from 
the  public  or  interested  organizations 
about  issues  and  concerns  that  they 
would  like  to  see  addressed  in  the  DEIS. 
The  Los  Angeles  District  is  accepting 
comments  delivered  or  sent  in  writing 
to  the  address  above.  The  scoping 
period  will  conclude  August  5,  2002. 
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5.  Availability  of  the  DEIS 

The  DEIS  is  expected  to  be  available 
to  the  public  for  review  and  comment 
beginning  in  the  spring  qf  2004. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  02-14230  Filed  6-5-02;  8:45  am] 

MLUNG  CODE  3710-KF-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  8, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to,  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 


recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  May  30.  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Lender's  Request  for  Payment  of 
Interest  and  Special  Allowance  (JS)  *. 

Frequency:  Quarterly,  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary) 
Businesses  or  other  for-profit. 

Reporting  and  Recorakeeping  Hour 
Burden: 

Responses:  17,200. 
Burden  Hours:  41,925. 

Abstract:  The  Lender's  Interest  and 
Special  Allowance  Request  (Form  799) 
is  used  by  approximately  4,300  lenders 
participating  in  the  Title  IV,  Part  B  loan 
programs.  The  ED  Form  799  is  used  to 
pay  interest  and  special  allowance  to 
holders  of  the  Part  B  loans;  and  to 
capture  quarterly  data  from  lender's 
loan  portfolio  for  financial  and 
budgetary  projections. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2022.  When 
you  access  the  information  collection, 
click  on  "Dov^oad  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266  or  via  his  Internet 
address  joe.schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.- 

Student  Financial  Assistance 

Type  of  Review:  Revision. 

Title:  Federal  Family  Education  Loan 
(FFEL),  Direct  Loan,  and  Perkins  Loan 
Discharge  Applications. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household. 


Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  70,200. 

Burden  Hours:  35,100. 

Abstract:  These  forms  will  serve  as 
the  means  of  collecting  the  information 
necessary  to  determine  whether  a  FFEL 
or  Direct  Loan  borrower  qualifies  for  a 
loan  discharge  based  on  total  and 
permanent  disability,  school  closure, 
false  certification  of  student  eligibility, 
or  unauthorized  signature.  The  school 
closure  discharge  application  may  also 
be  used  by  Perkins  Loan  borrowers 
applying  for  a  closed  school  discharge. 
Public  comment  should  be  made  on  the 
4  forms  included  for  this  package.  The 
forms  for  the  Permanent  Disability 
Discharge  Form  is  being  cleared 
.separately. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  1877.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
v7Va/7.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266  or  via  his  Internet 
address  joe.schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-14156  Filed  6-5-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.351  B] 

The  Cultural  Partnerships  for  At-Risk 
Children  and  Youtti  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2002 

Purpose  of  Program:  The  Cultural 
Partnerships  for  At-Risk  Children  and 
Youth  Program,  authorized  under 
Subpart  15  of  Part  D  of  Title  V  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA),  as  amended  by  Public  Law 
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107-110.  the  No  Child  Left  Behind  Act 
of  2001,  supports  school-community 
partnership  programs  designed  to 
improve  the  educational  performance  of 
at-risk  children  by  providing  arts 
education  services  and  programs, 
especially  programs  incorporating  arts 
education  standards. 

Eligible  Applicants:  A  local 
educational  agency  (LEA),  acting  on 
behalf  of  an  individual  school  or 
schools  in  which  75  percent  or  more  of 
the  children  enrolled  in  such  school(s) 
are  from  low-income  families  based  on 
data  used  in  determining  a  school's 
eligibility  to  operate  a  schoolwide 
program  pursuant  to  Title  I  Section  1114 
of  the  ESEA,  in  partnership  with  at  least 
one  institution  of  higher  education, 
museum,  local  arts  agency,  or  cultural 
entity  that  is  accessible  to  individuals 
within  the  school  district  of  such 
school(s)  and  that  has  a  history  of 
providing  quality  services  to  the 
community.  Such  entities  may  include: 
(i)  Nonprofit  institutions  of  higher 
education,  museums,  libraries, 
performing,  presenting  and  exhibiting 
arts  organizations,  literary  arts 
organizations.  State  and  local  arts 
organizations,  cultural  institutions,  and 
zoological  and  botanical  organizations; 
or  (ii)  private  for-profit  entities  with  a 
history  of  training  children  and  youth  in 
the  arts.  To  be  eligible,  such 
partnerships  shall  serve:  (1)  Students 
enrolled  in  schools  participating  or 
eligible  to  participate  in  a  schoolwide 
program  under  ESEA  Title  I  Section 
1114  and,  to  the  extent  practicable,  the 
families  of  such  students;  (2)  out-of- 
school  children  and  youth  at  risk  of 
disadvantages  resulting  from  teenage 
parenting,  substance  abuse,  recent 
migration,  disability,  limited  English 
proficiency,  illiteracy,  being  the  childof 
a  teenage  parent,  living  in  a  single 
parent  household,  or  dropping  out  of 
school;  or  (3)  any  combination  of  in- 
school  and  out-of-school  at-risk  children 
and  youth.  Any  school  or  schools  to  be 
served  through  grants  i^eceived  under 
this  program  must  submit  evidence  for 
inclusion  in  the  grant  application  to  the 
Secretary  demonstrating  that  the  school 
or  schools  meet  the  poverty  criteria 
described  above.  Applicants  may  submit 
records  kept  for  the  purpose  of  ESEA 
Title  I  that  provide  proof  of  eligibility 
for  each  school  to  be  served  or  to 
participate  in  the  partnership. 

Note:  The  LEA  must  serve  as  the  fiscal 
agent  for  the  program. 

Applications  Available:  June  6,  2002. 
Deadline  for  Transmittal  of 
Applications:  July  22,  2002. 


Deadline  for  Intergovernmental 
Review:  September  19,  2002. 

Available  funds:  Approximately 
$4,000,000. 

Estimated  Number  of  Awards:  15-20. 

Estimated  Size  of  Awards:  $200,000- 
$400,000. 

Average  Size  of  Awards:  $300,000. 

Project  Period:  up  to  36  months. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 
Funding  for  the  second  and  third  years  is 
subject  to  the  availability  of  funds  and  the 
approval  of  continuation  awards  (34  CFR 
75.253). 

General  Requirements: 

Page  Limit  Requirement:  The  program 
narrative  is  limited  \o  no  more  than  40 
pages.  The  page  limit  applies  to  the 
narrative  section  only,  however,  all  of 
the  application  narrative  must  be 
included  in  the  narrative  section.  If  the 
narrative  section  of  an  application 
exceeds  the  page  limitation,  the 
appUcation  will  not  be  reviewed.  In 
addition,  the  following  standards  are 
required:  (1)  Each  "page"  is  8.5"  x  11" 
(on  one  side  only)  with  one  inch 
margins  (top,  bottom,  and  sides);  (2) 
double  space  (no  more  than  three  lines 
per  vertical  inch)  all  text  in  the 
application  narrative  including  titles, 
headings,  footnotes,  quotations,  and 
captions  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs;  and  (3)  use 
a  font  that  is  either  12-point  or  larger  or 
no  smaller  than  10  pitch  (characters  per 
inch). 

Project  Directors'  Meeting:  The 
projects  fimded  imder  this  priority  are 
required  to  budget  for  a  two-day  project 
directors'  meeting  in  Washington,  DC. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  81,  82,  85, 
86,  97,  98,  and  99. 

E-mail  Notification  of  Intent  to  Apply 
for  Funding:  The  Department  will  be 
able  to  develop  a  more  efficient  process 
for  reviewing  grant  applications  if  it  has 
a  better  imderstanding  of  the  number  of 
entities  that  intend  to  apply  for  fimding 
imder  this  competition.  Therefore,  the 
Secretary  strongly  encourages  each 
potential  applicant  to  notify  the 
Department  by  e-mail  that  it  intends  to 
submit  an  application  for  funding.  The 
Secretary  requests  that  this  e-mail 
notification  be  sent  no  later  than  July  8, 
2002.  The  e-mail  notification  should  be 
sent  to  Ms.  Madeline  Baggett  at 
madeline.baggett@ed.gov.  Applicants 
that  fail  to  provide  this  e-mail 
notification  may  still  apply  for  funding. 

SUPPI^MENTARY  INFORMATION: 


Partnership  Purposes 

At-risk  children  and  youth  are 
generally  less  likely  to  have  access  to 
and  participate  in  arts  education 
programs,  which  are  often  inadequately 
funded  in  high-poverty  rural  and  urban 
areas.  Therefore,  the  Cultural 
Partnerships  for  At-Risk  Children  and 
Youth  Program  will  support  the 
development  of  school-commimity 
partnership  programs  that  coordinate 
and  integrate  local.  State,  and  Federal 
resources  for  arts  education  and 
enrichment  into  a  service  delivery 
system  for  at-risk  children  and  youth. 
"The  projects  fimded  under  this  program 
will  support  the  following  program 
outcomes  for  both  in-  and  out-of-school 
at-risk  children  and  youth: 

Increased  access  to  and  participation 
in  high-quality,  standards-based  arts 
education  programs  and  enrichment 
activities  linked  to  academic 
improvement,  including  performance  on 
State,  locally-developed,  and 
standardized  tests; 

Improved  student  academic 
performance  through  participation  in 
high-quality  arts  education  programs; 
and  Increased  range  in  the  types  of  arts 
education  programs  and  activities 
available,  for  example,  a  variety  of 
music  programs  in  addition  to  drama 
and  dance. 

At  the  end  of  the  project  period,  the 
Department  will  consider  disseminating 
information  on  successful  approaches 
for  developing,  enhancing,  or  expanding 
cultwal  partnerships  designed  to 
improve  the  educational  performance  of 
at-risk  children  and  youth  through 
comprehensive  and  coordinated 
educational  programs  and  services.  This 
will  include  evidence  of  improved 
educational  achievement  (i.e.,  test 
scores  or  other  academic  measures)  of 
at-risk  students,  along  with  information 
regarding  the  arts  education  programs 
and  methodologies  linked  to  such 
improvements. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules.  Section  437(d)(1)  of  the  General 
Education  Provisions  Act  (GEPA), 
however,  edlows  the  Secretary  to  exempt 
rules  governing  the  first  competition 
tmder  a  new  or  substantially  revised 
program  authority  (20  U.S.C. 
1232(d)(1)).  This  competition  is  the  first 
Cultural  Partnerships  competition  under 
the  reauthorized  Arts  in  Education 
program  as  amended  by  Public  Law 
107-110,  the  No  Child  Left  Behind  Act 
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of  2001 ,  and  therefore  qualifies  for  this 
exemption.  The  Secretary,  in 
accordance  with  section  437(d)(1)  of 
GEPA,  has  decided  to  forego  public 
comment  in  order  to  ensure  timely  grant 
awards.  These  rules  will  apply  to  the  FY 
2002  grant  competition  only. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  priority  to  partnership 
programs  that  focus  school  and  cultiual 
resources  in  the  community  on 
coordinated  arts  education  services  to 
address  the  needs  of  at-risk  middle  and 
high  school-aged  children  and  youth 
both  in-  and  out-of-school.  In  addition, 
the  project  must  fully  address  all  of  the 
desired  outcomes  for  at-risk  children 
and  youth  as  described  under  the 
Partnership  Purposes  section  of  this 
notice. 

li  Under  34  CFR  75.105(c)(3),  the 
Secretary  will  fund  under  this 
competition  only  applicants  that  meet 
the  absolute  priority. 

Coordination  Requiremer^t:  Under 
section  5551(f)(1)  of  the  authorizing 
statute  the  Secretary  requires  that  each 
applicant  funded  under  this 
competition  coordinate,  to  the  extent 
practicable,  each  project  or  program 
carried  out  with  such  assistance  with 
B{)proipriate  activities  of  public  or 
private  cultural  agencies,  institutions, 
and  organizations,  including  museums, 
arts  education  associations,  libraries, 
and  theaters, 

Supplement,  Not  Supplant, 
Requirement:  Under  section  5551(f)(2) 
of  the  authorizing  statute,  the  Secretary 
requires  that  assistance  provided  under 
this  program  be  used  only  to 
supplement,  and  not  to  supplant,  other 
assistance  or  funds  made  available  hom 
non-Federal  sources  for  the  activities 
assisted  under  this  subpart. 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  to 
evaluate  applications  under  this 
competition.  The  maximum  score  for  all 
of  the  selection  criteria  is  100  points. 
The  maximiun  score  for  each  criterion  is 
indicated  in  parenthesis  with  the 
criterion.  The  criteria  are  as  follows: 

(a)  Significance  (15  Points).  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

(ii)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 


especially  improvements  in  teaching 
and  learning. 

(b)  Improvement  in  the  Educational 
Achievement  of  At-Risk  Youth  (15 
points).  Under  34  CFR  75.209(a)(l)(ii). 
the  Secretary  reviews  each  application 
to  determine  the  maimer  in  which  the 
partnership  will  improve  the 
educational  achievement  of  at-risk 
youth  through  services  designed  to:  (1) 
Enhance  student  academic  performance 
in  core  academic  subjects  and  on 
standardized  tests;  and  (2)  foster  the 
academic  potential  of  at-risk  students. 

(c)  Quality  of  the  Project  Design  (20 
points).  (1)  The  Secretary  considers  the 
quality  of  the  project  design  of  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
project  design,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  the  proposed 
project  meets  the  priority  or  priorities 
established  for  the  competition. 

(ii)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable  and 
appropriate  to  the  needs  of  the  intended 
recipients  of  the  project  services. 

(iii)  The  extent  to  which  the  design 
for  implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(d)  Quality  of  Project  Personnel  (10 
points).  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 

■  out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  under-represented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  persoimel. 

(iii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(e)  Adequacy  of  Resources  (10  points). 
(1)  "The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 


Secretary  considers  the  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  lead  applicant 
organization. 

(ii)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(iii)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(f)  Quality  of  the  Management  Plan 
(15  points).  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  time  lines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensuring  continuous  feedback  and 
continuous  improvement  in  the 
operation  of  the  proposed  project. 

(iii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  project  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

(iv)  How  the  applicant  will  ensvu« 
that  a  diversity  of  perspectives  are 
brought  to  bear  in  the  operation  of  the 
proposed  project. 

(g)  Quality  of  the  Project  Evaluation 
(15  points).  (1)  The  Secretary  considers 
the  quality  of  the  project  evaluation. 

(2)  In  determining  the  quality  of  the 
project  evaluation,  the  Secretary 
considers  one  or  more  of  the  following 
factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  include  objective 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 
and  qualitative  data  to  the  extent 
possible. 

(ii)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  you  may  call  (toll  free):  1-877- 
576-7734,    " 
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You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/about/ 
ordering. jsp.  Or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.351B. 

For  Technical  Assistance  on  Program 
Requirements  Contact:  Madeline  E. 
Baggett,  U.S.  Department  of  Education, 
FB-6,  Room  3E228,  400  Maryland 
Avenue,  SW..  Washington.  DC  20202- 
6140.  Telephone  (202)  26Q-2502  or  via 
internet:  MadeUne.Baggett@ed.gov. 

Electronic  Access  To  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free  at  1-888- 
293-6498,  or  in  the  Washington,  DC 
area  at  202-512-1530. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  using  the  contact  information 
provided  under  For  Applications 
Contact. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index. html. 

Authority:  Program  Authority: 
20U.S.C.  7271. 

Dated:  May  31,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  02-14124  Filed  6-5-02;  8:45  am] 
BlUJNGCOOe  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.362A] 

Native  Hawaiian  Education  Program; 
Notice  inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2002 

Purpose  of  the  Program:  The  purpose 
of  the  Native  Hawaiian  Education 
program  is  to  support  innovative 
projects  that  provide  supplemental 


services  that  address  the  educational 
needs  of  Native  Hawaiian  children  and 
adults.  The  reauthorized  program 
consolidates,  under  a  single  authority, 
the  previously  authorized  Native 
Hawaiian  programs  and  supports  an 
expanded  range  of  program  activities. 

Eligible  Applicants:  Native  Hawaiian 
educational  organizations;  Native 
Hawaiian  community-based 
organizations:  public  and  private 
nonprofit  organizations,  agencies,  and 
institutions  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instructions  in  the  Native  Hawaiian 
language;  and  consortia  thereof. 

Applications  Available:  June  6,  2002. 

Deadline  for  Transmittal  of 
Applications:  )uly  8,  2002. 

Deadline  for  Intergovernmental 
Review:  September  4,  2002. 

Estimated  Available  Funds:  $10.1 
million.  Of  this  amount,  we  will  award 
approximately  $5.6  million  under 
absolute  priority  1  (family-based 
education  centers);  approximately  $2.7 
million  under  absolute  priority  2 
(curriculum  development); 
approximately  $1  million  imder 
absolute  priority  3  (college  preparation 
and  scholarship  support); 
approximately  $650,000  under  absolute 
priority  4  (gifted  and  talented);  and 
approximately  $200,000  under  absolute 
priority  5  (commiuiity-based  learning 
centers). 

Estimated  Number  of  Awards:  7  under 
absolute  priority  1;  5  under  absolute 
priority  2;  3  under  absolute  priority  3; 
1  under  absolute  priority  4;  and  1  under 
absolute  priority  5. 

Estimated  Average  Size  of  Awards: 
$200,000-$l  ,000,000. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
86,  97,  98,  and  99. 

Absolute  Priorities:  In  the  conference 
report  accompanying  the  FY  2002 
appropriations  legislation.  Congress 
urged  the  Department  to  support  Native 
Hawaiian  education  activities  in  certain 
specifically  identified  areas.  In  response 
to  this  request,  the  Secretary  establishes 
the  following  separate  absolute 
priorities  under  34  CFR  75.105(c)(3)  and 
will  fund  under  this  competition  only 
applicants  that  meet  one  of  these 
priorities: 

Absolute  Priority  1 — Family-Based 
Education  Centers — The  applicant  will 


use  the  funds  received  imder  this 
competition  to  support  the  operation  of 
a  family-based  education  center  that 
provides  such  services  as — 

(a)  Programs  for  Native  Hawaiian 
parents  and  their  infants  from  the 
prenatal  period  of  the  infants  through 
age  three; 

(b)  Preschool  programs  for  Native 
Hawaiians;  and 

(c)  Research  on,  and  development  and 
assessment  of,  family-based,  early 
childhood,  and  preschool  programs  for 
Native  Hawaiians. 

Absolute  Priority  2 — Curriculum 
Development — The  applicant  will  use 
the  funds  received  under  this 
competition  to  develop  academic  and 
vocational  curricula  to  address  the 
needs  of  Native  Hawaiian  children  and 
adults,  including  curriculum  materials 
in  the  Hawaiian  language  and 
mathematics  and  science  curricula  that 
incorporate  Native  Hawaiian  tradition 
and  culture. 

Absolute  Priority  3— College 
Preparation  and  Scholarship  Support — 
The  applicant  will  use  funds  received 
under  this  competition  to  support 
activities,  including  co-location,  that 
enable  Native  Hawaiians  to  enter  and 
complete  programs  of  postsecondary 
education,  such  as — 

(a)  Provision  of  full  or  partial 
scholarships  for  undergraduate  or 
graduate  study  that  are  awarded  to 
students  based  on  their  academic 
promise  and  financial  need,  with  a 
priority,  at  the  graduate  level,  given  to 
students  entering  professions  in  which 
Native  Hawaiians  are  underrepresented; 

(b)  Family  literacy  services; 

(c)  Counseling  and  support  services 
for  students  receiving  scholarship 
assistance; 

(d)  Counseling  and  guidance  for 
Native  Hawaiian  secondary  students 
who  have  the  potential  to  receive 
scholarships; 

(e)  Faculty  development  activities 
designed  to  promote  the  matriculation 
of  Native  Hawaiian  students;  and 

(f)  Co-location  projects  that  provide 
Native  Hawaiian  secondary  students 
and  adults  a  one-stop  delivery  system 
imder  which  they  can  access  in  a  single 
location  a  comprehensive  range  of 
services  that  will  assist  them  in  entering 
and  completing  programs  of 
postsecondary  education. 

Absolute  Priority  4 — Gifted  and 
Talented — The  applicant  will  use  the 
funds  received  under  this  competition 
to  support  activities  that  address  the 
special  needs  of  Native  Hawaiian 
students  who  are  gifted  and  talented, 
such  as — 

(a)  Educational,  psychological,  and 
developmental  activities  designed  to 
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assist  in  the  educational  progress  of 
those  students;  and 

(b)  Activities  that  involve  the  parents 
of  those  students  in  a  manner  designed 
to  assist  in  the  students'  educational 
progress. 

Absolute  Priority  5 — Community- 
Based  Learning  Centers — The  applicant 
will  use  the  funds  received  under  this 
competition  to  support  the  operation  of 
one  or  more  community-based  learning 
centers  that  address  the  needs  of  Native 
Hawaiian  families  and  communities 
through  the  coordination  of  public  and 
private  programs  and  services, 
including — 

(a)  Preschool  programs; 

(b)  After-school  programs; 

(c)  Vpcational  and  adult  education 
programs;  and 

(a)  Programs  that  recognize  and 
support  the  unique  cultural  and 
educational  needs  of  Native  Hawaiian 
children  and  incorporate  appropriately 
qualified  Native  Hawaiian  elders  and 
seniors. 

Competitive  Preference:  The 
legislation  at  20  U.S.C.  7515(a)(2) 
establishes  specific  statutory  priorities. 
In  implementing  these  statutory 
priorities,  the  Secretary  establishes  a 
competitive  preference  under  34  CFR 
75.105(c)(2)  for  this  competition  and 
will  award  an  applicant,  in  addition  to 
any  points  that  an  applicant  earns  under 
the  selection  criteria,  five  points  if  it 
proposes  a  project  that  is  designed  to 
address  one  or  more  of  the  following: 

(a)  Beginning  reading  and  literacy 
among  students  in  kindergarten  through 
third  grade; 

(b)  The  needs  of  at-risk  children  and 
youth; 

(c)  Needs  in  fields  or  disciplines  in 
which  Native  Hawaiians  are 
underemployed;  and 

(d)  The  use  of  the  Hawaiian  language 
ia  instruction. 

An  applicant  that  addresses  one  or 
more  of  these  competitive  priorities  will 
receive  a  total  of  five  additional  points 
in  the  competition.  If  an  applicant 
addresses  more  than  one  competitive 
priority,  it  will  only  receive  a  total  of 
five  additional  competitive  preference 
points,  rather  than  five  competitive 
preference  points  for  each  of  the 
priorities  addressed. 

For  Applications  and  Information 
Contact:  Mrs.  Lynn  Thomas,  (202)  260- 
1541,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  FOB6, 
Room  3C124,  Mail  Stop  6140, 
Washington,  DC  20202.  The  e-mail 
address  for  Mrs.  Thomas  is: 
lynn.thomas@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  qontact  person  listed. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  any  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO)  at 
(202)  512-1530  or.  toll  free,  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7515-7517. 
Dated:  May  31,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  02-14125  Filed  6-5-02;  8:45  am) 
BtLUNG  CODE  4000-01 -P 


DEPARTIMENT  OF  ENERGY 

Chicago  Operations  Office,  Office  of 
Transportation  Technologies;  Notice  of 
Avaiiabiiity  of  a  Financial  Assistance 
Solicitation  for  Cooperative  Agreement 
Applications  for  Advanced  Liquid 
Natural  Gas  Onboard  Storage  Systems 

AGENCY:  Chicago  Operations  Office, 

DOE. 

ACTION:  Notice  of  solicitation 

availability. 

summary:  The  Department  of  Energy 
(DOE)  announces  its  interest  in 
receiving  applications  for  research  and 
development  in  the  area  of  Advanced 
Liquid  Natural  Gas  (LNG)  Onboard 
Storage  Systems  (ALOSS).  This 
solicitation  will  be  for  Phase  I 
applications  only  but  will  describe  some 


aspects  of  possible  Phase  II  awards  as 
reference  information.  Phase  I  activities 
will  provide  laboratory  proof-of-concept 
of  an  ALOSS.  Tasks  under  this  phase 
should  cover:  component  and 
subsystem  fabrication,  setup  of 
laboratory  test  stand,  component  testing, 
and  pilot  scale  test  of  the  ALOSS.  Phase 
II  activities,  if  awarded,  will  involve 
tank  certification  testing  and  road 
testing.  (Phase  I  awardees  will  be 
eligible  to  compete  for  Phase  II  funding, 
which  will  be  based  on  availability  of 
funds,  test  data,  design  and  market 
plan.)  It  is  anticipated  that  the  Phase  I 
efforts  will  take  place  over  a  twelve 
month  period  under  a  cooperative 
agreement  arrangement.  DOE  expects 
that  one  or  two  cooperative  agreements 
will  result  from  the  solicitation.  Total 
Government  funding  is  expected  to  "he 
approximately  $500,000  for  all  Phase  I 
awards  combined.  Successful  applicants 
are  required  to  cost  share  a  minimum  of 
20%  of  the  project  cost.  It  is  anticipated 
that  award(s)  as  a  result  of  the 
solicitation  will  be  made  in  September 
of  2002.  It  is  further  anticipated  that 
Phase  II  funding  for  this  project  will  be 
available  in  the  FY2003  budget. 
DATES:  The  solicitation  will  be  available 
on  DOE's  "Industry  Interactive 
Procurement  System"  (DPS)  Web  page 
located  at  http://e-center.doe.gov  on  or 
about  Jime  7,  2002.  Prospective 
applicants  are  therefore  advised  to 
check  the  above  Internet  address  on  a 
daily  basis.  All  applications  must  be 
submitted  through  IIPS  in  accordance 
with  the  instructions  found  in  the 
solicitation  and  the  IIPS  User  Guide, 
which  can  be  obtained  by  going  to  the 
IIPS  Secured  Services  site  at  http://e- 
center.doe.gov  under  the  "HELP" 
section  of  the  website.  Applicants  must 
register  in  IIPS  prior  to  submitting  an 
application.  Only  registered  users  will 
have  the  capability  to  transmit  their 
applications  in  a  responsive  matter. 
Applicants  are  strongly  encouraged  to 
register  with  IIPS  as  soon  as  possible 
prior  to  the  application  deadline.  All 
applications  must  have  an  IIPS 
transmission  time  stamp  of  not  later 
than  11:59  p.m.  Eastern  Time  on  the 
date  specified  in  the  solicitation,  which 
is  expected  to  be  on  or  about  July  10. 
2002.  Applicants  are  advised  to  begin 
transmission  24  hours  in  advance  of  the 
deadline  in  order  to  prevent  any . 
transmission  difficulties. 
ADDRESSES:  The  solicitation  and  any 
subsequent  amendments  will  be 
published  at  the  above  mentioned 
Internet  address.  All  applications  shall 
be  submitted  through  IIPS  in  accordance 
with  the  instructions  provided  in  the 
solicitation. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  Donaldson,  630/252-0953. 
SUPPLEMENTARY  INFORMATION:  The 
solicitation,  when  issued,  will  include  a 
narrative  scope  of  work,  program 
requirements,  qualification  criteria, 
evaluation  criteria,  and  other 
information.  The  purpose  of  this 
solicitation  is  to  invite  interested  parties 
to  submit  an  application  for  cost-shared 
cooperative  agreements  with  the 
Department  of  Energy  (DOE)  for 
research  and  development  of  Advanced 
Liquid  Natiual  Gas  (LNG)  Onboard 
Storage  Systems  (ALOSS)  for  natural  gas 
vehicles.  The  solicitation  is  to  accelerate 
research,  development  and  testing  of 
novel  LNG  storage  technologies  that 
would  increase  the  vehicle's  driving 
range,  improve  its  efficiency  and 
durability,  and  lower  evaporative 
emissions  and  costs.  The  major  barrier 
to  using  natural  gas  as  a  vehicle  fuel  is 
the  problem  of  storing  sufficient 
quantities  of  natural  gas  onboard  the 
vehicle.  The  storage  of  natiu^l  gas  in  its 
compressed  state  (CNG)  is  viable  for 
some  vehicles,  but  does  not  meet  the 
needs  of  most  Class  7  and  8  trucks  and 
buses.  Since  Class  7  and  8  trucks  and 
buses  use  nearly  40%  of  the  coimtry's 
transportation  fuel,  It  is  an  important 
market  sector  to  DOE's  Office  of 
Transportation  Technologies.  By  using 
LNG,  the  storage  problem  can  be  solved. 
The  storage  of  natiual  gas  in  its  liquid 
rather  than  compressed  state  increases 
the  driving  range  of  a  vehicle  by  300%. 

The  use  of  LNG  introduces  the 
complexity  of  dealing  with  a  cryogenic 
liquid.  This  approach  is  not  new, 
because  the  first  LNG-fueled  buses  used 
cryogenic  pumps.  However,  the 
technology  was  later  abandoned  because 
of  problems  relating  to  durability, 
consistency  of  fuel  delivery,  and 
excessive  vapor  venting.  In  spite  of  the 
known  problems  of  using  LNG  with 
cryogenic  pumps,  the  benefits  are 
sufficient  to  warrant  revisiting  its  use. 
The  goal  of  this  solicitation  is  to  reduce 
the  overall  complexity  of  LNG  through 
the  development  of  a  simple  and 
reliable  onboard  cryogenic  pump. 

The  benefits  of  using  a  cryogenic 
pump  with  low-pressure  LNG  storage 
are  that  it:  increases  usable  fuel  in  the 
tank  by  25%,  eliminates  the  need  for 
fuel  conditioning,  simplifies  the 
oi>eration  of  the  refueling  station, 
reduces  the  atmospheric  venting  of 
natural  gas,  reduces  connector  leaks, 
and  has  the  ability  to  supply  fuel  to  all 
types  of  natiual  gas  engines  from  high 
pressure  direct  injected  to  aspirated. 
Some  of  the  risks  and/ or  challenges  of 
using  an  onboard  cryogenic  pump 
include:  keeping  the  pump  cold  at  all 


times,  durability,  thermal  management, 
meeting  transient  loads,  redundancy, 
cavitation,  and  costs. 

This  solicitation  seeks  a  solution  to 
the  problems  and  challenges  described 
so  that  the  benefits  noted  above  can  be 
realized.  DOE's  long-term  goal  is  to 
improve  LNG  vehicles  so  that  they 
captiu«  a  greater  share  of  the 
transportation  fuel  market  and  thereby 
lessen  U.S.  dependency  on  imported  oil. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  UPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  UPS, 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS  function 
call  the  IIPS  Help  Desk  at  (800)  683- 
0751  or  E-mail  the  Help  Desk  personnel 
at  IIPS_HelpDesk@e-center.doe.gov.  The 
solicitation  will  only  be  made  available 
in  IIPS;  no  hard  (paper)  copies  of  the 
solicitation  and  related  documents  will 
be  made  available. 

Issued  in  Argonne,  Illinois,  on  May  20, 
2002. 

John  D.  Greenwood, 
Assistant  Manager  for  Acquisition  and 
Assistance. 

[FR  Doc.  02-14191  Filed  6-5-02;  8:45  am) 
BIUJNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-131-000] 

Aubumdale  Peaker  Energy  Center, 
L.L.C.;  Notice  of  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

May  31,  2002. 

Take  notice  that  on  May  2,  2002, 
Aubumdale  Peaker  Energy  Center, 
L.L.C.  (Auburndale)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations.  Aubumdale, 
a  Delaware  limited  liability  company, 
proposes  to  own  and  operate  a  115  MW 
simple  cycle,  electric  generating  facility 
located  in  Polk  County,  Florida. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  mles  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  meike 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
wwTv./eir.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  June  7,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14179  Filed  &-5-^)2;  8:45  am] 

BILLING  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-38»-051] 

Columbia  GuH  Transmission 
Company;  Notice  of  Negotiated  Rate 
niing 

May  31,  2002. 

Take  notice  that  on  May  21,  2002. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  contract  for  disclosure  of  a 
negotiated  rate  transaction  under  its 
Rate  Schedule  FTS-1: 

Service  Agreement  No.  72806  between 
Columbia  Gulf  Transmission  Company  and 
Aquila  Merchant  Services  dated  May  17, 
2002 

Transportation  service  is  to 
commence  June  1,  2002  and  end 
October  31,  2002  under  the  agreement. 

Columbia  Gulf  states  that  it  has  served 
copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14188  Filed  6-5-02;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Ji 


roject  No.  184-065,  Caltfomla] 


El  Dorado  Irrigation  District;  Notice  of 
Public  Meetings 

May  30,  2002. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184),  filed 
on  Febmary  22,  2000.  The  El  Dorado 
Project,  licensed  to  the  El  Dorado 
Irrigation  District  (EID),  is  located  on  the 
South  Fork  American  River,  in  El 
Dorado,  Alpine,  and  Amador  Counties, 
California.  The  project  occupies  lands  of 
the  Eldorado  National  Forest. 

The  EID,  several  state  and  federal 
agencies,  and  several  non-governmental 
agencies  have  asked  the  Commission  for 
time  to  work  collaboratively  with  a 
facilitator  to  resolve  certain  issues 
relevant  to  this  proceeding.  These 
meetings  are  a  part  of  that  collaborative 
process. 

On  Monday,  June  10,  the  aquatics- 
hydrology  workgroup  will  meet  from 
9:00am  until  4:00pm.  On  Tuesday,  June 
11,  meetings  will  be  held  as  follows: 

Plenary  Meeting  9:00am — ^12:00  noon; 
Recreation  Workgroupl :00pm — 4:00pm. 

The  workgroup  meetings  will  focus 
on  further  defining  interests  and  the 
development  of  management  objectives. 
We  invite  the  participation  of  all 
interested  governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  these  meetings. 


All  meetings  will  be  held  in  the  Best 
Western  Placerville  Inn,  located  at  6850 
Greenleaf  Drive,  Placerville,  California. 

For  further  information,  please 
contact  Elizabeth  Molloy  at  (202)  208- 
0771  or  John  Mudre  at  (202)  219-1208. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14146  Filed  6-5-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 257-000,  EROO-2998- 
001,  EROO-2999-001,  ER00-3000-001 , 
EROO-3001-001] 

Hermiston  Power  Partnership;  Notice 
of  Issuance  of  Order 

May  30,  2002. 

Hermiston  Power  Partnership 
(Hermiston)  submitted  for  filing  an 
initial  rate  schedule  that  provides  for 
wholesale  sales  of  electric  energy, 
capacity  replacement  services,  and 
certain  ancillary  services  at  market- 
based  rates,  and  for  the  reassignment 
and  resale  of  transmission  rights. 
Hermiston  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Hermiston  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Hermiston. 

On  May  3,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates- West, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Hermiston  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period, 
Hermiston  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Hermiston,  compatible  with 
the  public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aifected  by  continued 
approval  of  Hermiston's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  10, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/wv^rw. fere. fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Intemet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14145  Filed  6-5-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ02-1 30-000] 

Los  Esteros  Criticai  Energy  Facility, 
LLC;  Notice  of  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

May  31,2002. 

Take  notice  that  on  May  2,  2002,  Los 
Esteros  Critical  Energy  Facility,  LLC 
(Los  Esteros)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Los  Esteros,  a  Delaware  limited 
liability  company,  proposes  to  own  and 
operate  a  nominally  rated  180  MW 
natural  gas-fired,  simple  cycle  electric 
generating  facility  to  be  located  in  Santa 
Clara  County,  California.  Los  Esteros 
intends  to  sell  the  output  at  wholesale 
to  an  affiliated  marketer. 

Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy'  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  mles  211  and 
214  of  the  Commission's  mles  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  fiUng  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  web  site  at  http:// 
wHTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the 'Commission^  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  June  7,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14178  Filed  &-5-02;  8:45  am) 

BIUJNG  CODE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 884-000] 

Power  Development  Company,  LLC; 
Notice  of  Filing 

May  31,  2002. 

Take  notice  that  on  May  28,  2002, 
Power  Development  Company,  L.L.C. 
(PDC),  an  electric  power  developer 
organized  under  the  laws  of  Delaware, 
petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  acceptance  of  its  market-based  rate 
schedule,  waiver  of  certain 
requirements  under  subparts  B  and  C  of 
part  35  of  the  Commission's  regulations, 
and  preapproval  of  transactions  under 
part  34  of  the  regulations.  PDC  seeks 
expedited  treatment  of  this  petition  to 
facilitate  its  response  to  ISO  New 
England,  Inc."s  (ISO-NE)  request  for 
emergency  capability  in  Southwest 
Connecticut,  and  requests  that  the 
Commission  accept  PDC's  schedule 
with  an  effective  date  of  May  29,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  June  10,  2002. 

LinwooU  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14182  Filed  6-5-02;  8:45  am] 

BILUttG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 32-000] 

PPL  Edgewood  Energy,  LLC;  Notice  of 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

May  31,  2002. 

Take  notice  that  on  May  6.  2002,  PPL 
Edgewood  Energy,  LLC  (Applicant)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  formed  for  the 
purpose  of  owning  and  operating  the 
Edgewood  generating  plant,  located  in 
Brentwood.  New  York,  which  will 
generate  up  to  79.9  MW.  The  Applicant 
is  an  indirect  subsidiary  of  PPL 
Corporation,  a  public  utility  holding 
company  exempt  from  registration 
under  section  3(a)(1)  of  the  Public 
Utility  Holding  Company  Act  of  1935. 

Any  person  desiring  to  intervene  or  to 
protest  this  fifing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
wTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  luider  the 
"e-Fifing"  link. 
Comment  Date:  June  7,  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14180  Filed  6-5-02;  8:45  am] 

BIUJNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG32-1 33-000] 

PPL  Shoreham  Energy,  LLC;  Notice  of 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

May  31.  2002. 

Take  notice  that  on  May  6,  2002,  PPL 
Shoreham  Energy,  LLC  (Applicant), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  formed  for  the 
purpose  of  owning  the  Shoreham 
generating  plant,  located  in  Shoreham, 
New  York.  The  Applicant  is  an  indirect 
subsidiary  of  PPL  Corporation,  a  public 
utility  holding  company  exempt  from 
registration  under  Section  3(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 
Comment  Date:  Jime  7,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14181  Filed  6-5-02;"8:45  am]     " 

BHXINQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 29-000] 

Rock  Springs  Generation,  LLC;  Notice 
of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

May  31.  2002. 

Take  notice  that  on  May  2,  2002,  Rock 
Springs  Generation,  L.L.C.  (Rock 
Springs)  4201  Dominion  Boulevard. 
P.O.  Box  2310.  Glen  Allen,  Virginia. 
23060.  filed  writh  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935.  The  Applicant  is 
a  corporation  organized  under  the  laws 
of  the  Commonwealth  of  Virginia  that  is 
engaged  directly  and  exclusively  in 
developing,  owning,  and  operating  a 
gas-fired,  930  MW  electric  generating 
facility  in  Rock  Springs,  Maryland.  The 
applicant's  power  plant  vtrill  be  an 
eligible  facility. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal -Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
wivw./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 
Comment  Date:  June  7.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14177  Filed  6-5-02;  8:45  am] 

BILUNO  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-476-004] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

May  31,  2002. 

Take  notice  that  on  May  13,  2002, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 

Southern  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Order  on  Southern's 
Order  No.  637  Settlement  dated  April 
11,  2002,  to  become  effective  July  1, 
2002.  Those  sheets  that  remain 
designated  as  pro  forma  sheets  will 
require  additional  programming  and 
testing  time  such  that  the  system  will 
not  be  in  place  to  accommodate  those 
enhancements  until  December  1,  2002. 
Southern  will  plan  to  make  a  filing  to 
place  those  sheets  into  effect  based  on 
the  terms  of  the  order  it  receives  herein. 

On  April  11.  2002,  the  Commission 
issued  an  order  on  Southern's  July  2, 
2001  Settlement  proposal  to  comply 
with  the  terms  of  Order  No.  637.  Such 
order  modified  the  terms  of  the 
Settlement  such  that  the  parties 
withdrew  from  the  Settlement  and  the 
Settlement  dissolved  under  its  own 
terms.  Based  on  the  terms  of  the  Order, 
Southern  submits  the  following  tariff 


revisions  to  comply  with  the  terms  of 
the  Order:  (1)  Implementation  of  the 
capacity  release  timetables  for  biddable 
and  nonbiddable  releases  consistent 
with  Version  1.5  of  the  NAESB 
Standards;  (2)  changes  to  the 
segmentation  in  reticulated  areas;  (3) 
implementation  of  expanded  flexible 
receipt  point  rights  for  capacity  release 
transactions;  (4)  addition  of  a  within  the 
path  priority  for  Exhibit  A-1  receipt 
point  nominations  and  implementation 
of  within  the  path  Exhibit  B-1  delivery 
point  priorities;  (5)  implementation  of 
procedures  to  approve  shifting  a 
discount  to  an  alternate  receipt  or 
delivery  point  where  that  discount  has 
been  contracted  for  on  a  point  specific 
basis;  (6)  implementation  of  revised 
OFO  procedures  as  approved  in  the 
Order;  and  (7)  implementation  of  a 
process  to  allow  shippers  to  use  a  third 
party's  storage  to  reconcile  imbalance 
and  enhanced  use  of  ISS  and  storage 
transfers  into  and  from  storage  accounts. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section  « 

385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  7,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wvirw.feic.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14185  Filed  6-5-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2031-046] 

Springville  City,  Utah;  Summary  of 
Teleconference 

May  31.  2002. 

a.  Date  and  time  of  Teleconference: 
Thursday.  May  23.  2002,  2:00  PM  EDT. 
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b.  FERC  Contact:  Jim  Haimes,  project 
coordinator,  at  202-219-2780  or  at 
jaines.haimes@ferc.gov. 

c.  Participants:  Representatives  of  the 
Office  of  Energy  Projects  (OEP)  who 
included  Edward  Abrams,  Sean 
Murphy,  Charlene  Scott,  cuid  Jim 
Haimes;  Matthew  Cassel  and  Jaime 
Tsandes  of  Psomas,  environmental 
consultant  for  the  City  of  Springville, 
Utah,  Ucensee;  and  John  Logan  and 
Garish  Willis,  representatives  of  the 
Forest  Service  (FS). 

d.  Agenda:  (1)  Introduction;  (2) 
Introduction  of  Participants;  (3) 
Discussion  of  Issuance  of  the 
Commission's  Environmental 
Assessment  (EA)  for  the  relicensing  of 
the  Bartholomew  Hydroelectric  Project 
(project);  (4)  Commission  Staffs  EA 
Recommendation  to  Eliminate 
Preliminary  4(e)  Conditions  17,  20,  and 
21  Submitted  by  the  FS;  (4)  Scheduling 
of  Final  4(e)  Conditions;  and  (5)  Follow- 
up  Actions. 

e.  Discussion:  (1)  FS  representatives 
expressed  concern  that  the 
Commission's  EA  issued  on  May  13, 
2002,  for  the  relicensing  of  the  project 

^was  not  a  draft  EA  but  rather  a  final  EA. 
Prior  to  issuance  of  this  docimient,  the 
FS  expected  to  have  considerably  more 
time  than  45  days,  the  public  conunent 
period  indicated  in  the  EA,  to  complete 
its  NEPA  and  administrative 
responsibilities  necessitated  to 
formulate  and  obtain  a  Finding  Of  No 
Significant  Impact  conclusion  for  its  list 
of  final  4(e)  conditions. 

OEP  representatives  explained  that 
the  Commission's  policy  regarding  EAs 
has  changed;  whenever  a  project 
relicensing  involves  minimal  conflicts 
and  disputes.  Conmiission  staff  will 
issue  only  one  EA  rather  than  draft  and 
final  documents.  In  fact,  footnote  5  of 
the  Scoping  Docimient  (SD)  issued  on 
March  30,  2001,  for  the  subject 
relicensing  indicated  as  follows: 

If  there  are  relatively  few  comments 
and  recommendations  filed  in  response 
to  this  scoping  document  and  our  public 
notice  indicating  that  the  subject 
application  is  ready  for  enviroiunental 
analysis,  staff  will  consolidate  the 
environmental  review  process  by 
excluding  the  Draft  EA  and  issuing  an 
EA  that  provides  45  days  for  public 
comment.  Any  comments  filed  on  the 
EA  would  then  be  considered  in  the 
Conunission  order  approving  or  denying 
a  new  Ucense  for  the  Bartholomew 
Project. 

(2)  Staffs  EA  concluded  that  the  FS 
did  not  provide  adequate  support  for  its: 

(1)  Condition  17,  requiring  the  City  to 
install  continuous  recording  flow  gages 
and  a  bypass  system  at  each  of  its  spring 
collection  boxes  on  FS  land;  (2) 


Condition  20,  requiring  the  City  to 
develop  a  plan  to  protect  federally  listed 
and  sensitive  plant  and  wildlife  species 
on  FS  lands;  and  (3)  Condition  21, 
requiring  the  City  to  develop  an  avian 
collision  and  electrocution  hazards  ■ 
plan.  Therefore,  staff  recommends  in  the 
EA  that  the  FS  exclude  these  conditions 
from  its  list  of  final  4(e)  conditions. 

After  discussing  each  of  the 
aforementioned  items,  the  following 
conclusions  and  decisions  were 
reached. 

(i)  Because  of  a  misunderstanding 
regarding  data  on  flows  that  are 
available  for  diversion  to  the  Upper 
Bartholomew  Powerhouse,  the  FS 
originally  concluded  that  the  licensee 
was  diverting  more  than  the  10  cubic 
feet  per  second  (cfs)  permitted  by  the 
City's  existing  water  rights.  The  FS  now 
imderstands  that  diverted  flows  do  not 
exceed  10  cfs;  therefore,  its  Condition 
1 7  probably  is  not  needed. 

(li)  The  FS  does  not  want  the  licensee 
tQ  conduct  further  studies  and  analysis 
now  regarding  the  impacts  of  project 
operation  and  maintenance  on  existing 
federally  listed  and  FS  sensitive  species 
that  may  be  located  on  project  lands 
within  the  Uinta  National  Forest. 
Instead,  the  FS  wants  the  Commission 
to  retain  the  authority  to  require  the 
licensee  to  conduct  future  siuveys  and 
analysis  for  any  newly  listed  or 
additional  FS  sensitive  species  that 
potentially  could  be  located  near  project 
facilities  on  FS  land.  Therefore,  the  FS 
intends  to  modify  its  Condition  20 
accordingly. 

(iii)  Commission  staff  concludes  that, 
because  all  portions  of  project-related 
electric  lines  on  FS  lands  are 
underground,  there  is  inadequate 
support  to  include  Condition  21,  which 
would  require  the  licensee  to  develop  a 
plan  to  protect  avians  against 
electrocution  and  collision  with  the 
project's  power  lines.  FS  representatives 
agreed  that  existing  data  provided  by 
the  licensee  indicate  that  all  project- 
related  power  lines  on  FS  lands  do  not 
pose  a  hazard  to  avians. 

Nevertheless,  FS  representatives  still 
are  of  the  opinion  that  small  portions  of 
existing  non-project,  above  ground 
electric  lines  operated  by  the  City  may 
cross  FS  lands.  Based  on  available 
information,  the  FS  representatives 
agreed  to  eliminate  Condition  21  from 
the  list  of  4(e)  conditions.  However, 
they  retain  the  right  to  require  the 
licensee  to  conduct  additional  surveys 
pursuant  to  the  new  FS  Special  Use 
Permit  to  be  issued  for  the  project. 

f.  Follow-up  Actions:  Psomas  will 
supply  the  FS  with  a  detailed  analysis 
of  the  capacity  of  Springville  City's 
water  collection  system,  which  would 


allow  the  FS  to  drop  its  gaging  request.. 
FS  representatives  stated  that  they 
would  like  to  revise  this  condition  to 
require  the  City  to  continue  to  operate 
and  maintain  wildlife  watering  troughs 
in  the  upper  portions  of  the  project. 
Sean  Murphy,  the  OEP  biologist 
assigned  to  the  subject  project,  will 
assist  John  Logan  of  the  FS  in  drafting 
appropriate  revised  language  for  FS 
Condition  20. 

The  meeting  participants  agreed  that 
the  currently  required  FS  conditions 
would  be  less  costly  and  more  effective 
if  the  revisions  agreed  upon  at  the 
teleconference  were  included  in  the  list 
of  final  conditions  filed  by  the  FS.  FS 
representatives  expressed  concern  that, 
imder  its  current  policy,  the 
Commission  could  issue  an  order 
providing  the  City  with  a  new  license 
for  the  project  before  the  FS  provides  its 
list  of  final  4(e)  conditions.  OEP 
representatives  discussed  the  possibility 
of  the  FS  providing  its  final  4(e) 
conditions  in  an  expeditious  manner; 
FS  representatives,  however,  responded 
that  the  FS  would  be  unable  to  provide 
its  final  conditions  before  September  19, 
2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-14184  Filed  6-5-02;  8:45  am] 

BILUNG  CODE  6717-01-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01-236-006,  RPOO-553- 
009,  and  RPOO-481-006.] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Plan 

May  30.  2002 

Take  notice  that  on  April  29,  2002,  in 
compliance  with  the  Commission's 
order  issued  March  29,  2002  in  the 
referenced  dockets.  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
submits  this  filing  to  explain  how  it  will 
comply  with  the  requirements  of  Order 
Nos.  637  and  587  before  the  start  of  the 
2002-03  winter  heating  season 
regardless  of  whether  its  iLine  business 
system  is  operational. 

Transco  indicates  that  the  iLine 
business  system  is  on  schedule  for  a 
April  1,  2003  implementation  date  and 
at  that  time  it  will  be  able  to  comply 
with  Order  Nos.  637  and  587.  Transco 
outlines  numerous  delays  in 
implementing  ILine  and  indicates  that 
it  cannot  modify  its  existing  business 
systems  to  comply  with  Order  Nos.  637 
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and  587.  Fiuther,  Transco  contends  that 
it  cannot  manually  comply  with  Order 
Nos.  637  and  587.  Transco  contends  that 
to  address  customer  concerns  regarding 
the  trading  fee  for  netting  and  trading, 
it  proposes  in  the  interim,  to  assess  a 
trading  fee  based  on  the  FT  commodity 
rate,  rather  than  the  originally  proposed 
IT  rate.  Transco  included  pro  forma 
tariff  sheets  in  its  filing  setting  forth  the 
interim  trading  fee.  Transco  proposes  to 
file  and  move  into  effect  these  tariff 
sheets  and  the  other  lline  related  tariff 
sheets  filed  in  this  proveeding  for  an 
April  1,  2003  implementation  of  ILine. 
Transco  also  provided  a  proposed 
schedule  identifying,  among  other 
things,  the  dates  by  which  customer 
training  and  customer  issues  will  be 
addressed  under  an  April  1,  2003 
implementation  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Fedeidl  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  must  be  filed 
on  or  before  Jime  7,  2002.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.fetc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  Ueu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14149  Filed  6-5-02;  8:45  am) 

MLUNQ  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-487-001 ,  and  RP01-14- 
001] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

May  31,  2002. 

Take  notice  that  on  May  13,  2002, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  revised  tariff  sheet  listed  on 
Appendix  A  to  the  filing. 

Tuscarora  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  April  12,  2002  order  on 
Tuscarora's  Order  No.  637  Compliance 
Filing. 

Tuscarora  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  June  7,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-14186  Filed  6-5-02;  8:45  am] 

BNXmO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcat  No.  ER02-1 885-000] 

Waterside  Power,  LLC;  Notice  of  Filing 

May  31,  2002. 

Take  notice  that  on  May  28,  2002, 
Waterside  Power,  LLC  (Waterside),  an 


electric  power  developer  organized 
imder  the  laws  of  Delaware,  petitioned 
the  Federal  Energy  Regulatory 
Commission  (Conunission)  for 
acceptance  of  its  market-based  rate 
tariff,  waiver  of  certain  requirements 
under  subparts  B  and  C  of  part  35  of  the 
Commission's  regulations,  and 
preapproval  of  transactions  under  part 
34  of  the  regulations.  Waterside  is 
developing  a  69.25  MW  (net)  gas  turbine 
electric  generating  facility  in  Stamford, 
Connecticut. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  appUcable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  June  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14183  Filed  6-5-02;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP02-341-000] 

Western  Gas  interstate  Company; 
Notice  of  Compliance  Filing 

May  31.2002. 

Take  notice  that  on  May  21,  2002, 
Western  Gas  Interstate  Company  (WGI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Voliune  No. 
1,  First  Revised  Sheet  No.  146, 
Superseding  Original  Sheet  No.  146,  in 
compliance  with  Order  No.  587-N.  The 
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revised  tariff  sheet  would  permit 
releasing  shippers,  as  a  condition  of  a 
capacity  release,  to  recall  released 
capacity  and  to  renominate  such 
recalled  capacity  at  each  nomination 
opportunity.  The  tariff  sheet  is  proposed 
to  be  effective  July  1.  2002. 

WGI  states  that  copies  of  this  filing 
were  served  on  its  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance   . 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pj^rty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
ihspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
yia  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  )r., 

Deputy  Secretary. 

(FR  Doc.  02-14187  Filed  6-5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  To  Amend 
License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  30.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Change  in 
Project  Land  Rights  and  Non-Project  Use 
of  Project  Lands. 

b.  Project  No.:  1354-031. 

c.  Date  Filed:  March  27,  2002. 

d.  Applicant.  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project  Crane  Valley 
Project. 


f.  Location:  The  project  is  located  on 
Willow  Creek  and  its  tributaries  in 
Madera  and  Fresno  Counties,  California. 
Parts  of  the  project  are  within  the  Sierra 
National  Forest  on  lands  the  Forest 
Service  manages. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825{r). 

h.  Applicant  Contact.  Nicholas  J. 
Markevich,  Pacific  Gas  and  Electric 
Company,  Mail  Code  NllC,  P.O.  Box 
770000,  San  Francisco,  CA  94177. 

i.  FERC  Contact.  Steve  Naugle, 
steven.naugle@ferc.gov,  202-2 1 9-2805 . 

j.  Deadline  for  filing  comments  and  or 
motions:  ]uly  I,  2002. 

All  documents  (original  and  eight 
copies]  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  reference  the 
following  number,  P-1 354-031,  on  any 
comments  or  motions  filed. 

k.  Description  of  the  Application:  The 
applicant  requests  Commission 
approval  to  lease  certain  Crane  Valley 
Project  lands  to  The  Pines  Resort 
(lessee)  for  the  proposed  expansion  of 
an  existing  marina  on  Bass  Lake,  the 
project  reservoir.  Specifically,  the  lessee 
proposes  to:  (1)  Relocate  and  modify 
various  existing  marina  facilities, 
including  a  boat  launch  ramp,  boat 
docks  and  slips,  and  a  fuel  dock;  (2)  add 
new  facilities,  including  additional 
docks  and  slips,  two  observation  deck?, 
a  seawall  and  rip  rap,  and  a  beach  area; 
and  (3)  remove  accumulated  sediments 
within  the  footprint  for  the  expanded 
marina.  The  marina  cxirrently  has  four 
docks  with  approximately  140  boat 
slips.  After  completing  the  proposed 
improvements,  the  marina  would 
consist  of  seven  docks  with 
approximately  180  boat  slips.  The 
expanded  docking  facilities  would  be 
used  by  patrons  of  The  Pines  Resort. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 


n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE,  Mail  Stop  PJ-12.1, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  Onet:opy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-14147  Filed  6-5-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

May  31,2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
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of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  widi,  but  not  part  of,  the 


decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
commuinication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 

Exempt 


only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385,2201(e)(l){v). 


Docket  No. 


Date  filed 


Presenter  or  requester 


1.  CP98-1 50-000  

2.  Project  No.  2342-013  

3.  Project  No.  1354-000  and 


5-21-02 
5-28-02 
5-31-02 


Senator  Hillary  Rodham,  Clinton. 
Frank  Winchell/Pat  Weslowski. 
Glenn  Caruso. 


The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  The  documents  may  be 
viewed  on  the  web  at  http:// 
wvtrw.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*!'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14189  Filed  6-5-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  PL02-4-OO0] 

Rate  Celling  for  Capacity  Release 
Transactions;  Notice  of  Staff  Paper 

May  30.  2002. 

Take  notice  that  the  Commission's 
Staff  is  posting  a  Staff  Paper  presenting 
data  on  capacity  release  transactions 
relating  to  the  experimental  period 
when  the  rate  ceiling  on  released 
capacity  was  waived.  The  purpose  of 
this  paper  is  to  stimulate  comment  that 
can  guide  the  development  of  policies 
relating  to  this  issue.  This  paper,  as  well 
as  additional  information  and  a 
spreadsheet  will  be  posted  on  the 
Commission's  Web  site  at  http:// 
www.ferc.fed.us/gas/gas.htm. 


Comments  on  this  paper  should  be 
filed  within  30  days  of  the  issuance  of 
the  instant  notice.  Comments  may  be 
filed  electronically  or  in  paper  format. 
For  electronic  filings  via  the  Internet, 
see  18  CFR  385.2001(a)(l)(iii)  (2001) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  For  paper  filings,  the 
original  and  14  copies  of  the  comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington  DC  20426.  All  comments 
will  be  placed  in  the  Commission's 
public  files  and  will  be  available  for 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street.  NE, 
Washington  DC  20426,  during  regular 
business  hours.  Additionally,  all 
comments  may  be  viewed,  printed,  or 
downloaded  remotely  via  the  Internet 
through  FERC's  home  page  using  the 
RIMS  link.  User  assistance  for  RIMS  is 
available  at  202-208-2222,  or  by  e-mail 
to  rimsmaster@ferc.gov. 

Questions  regarding  this  Notice 
should  be  directed  to: 

Robert  McLean,  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426.  202-208- 
1 1 79.  Robert.Mclean@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14148  Filed  6-5-02:  8:45  am] 

BILUNQ  COOE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -7225-11 

EPA  Science  Advisory  Board,  Metals 
Assessment  Panel;  Request  for 
Nominations 

ACTION:  Notice;  request  for  nominations 
to  serve  on  the  Metals  Assessment  Panel 
of  the  Environmental  Protection 
Agency's  Science  Advisory  Board. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency's  (Agency,  EPA) 
Science  Advisory  Board  (SAB)  is  re- 
announcing  the  formation  of  a  Metals 
Assessment  Panel  and  its  solicitation  of 
nominations  of  qualified  individuals  to 
serve  on  this  Panel.  An  earlier 
solicitation  of  nominations  for  qualified 
individuals  was  published  April  3,  2002 
in  the  Federal  Register  (67  FR  15802). 

The  SAB  provides  independent 
scientific  and  technical  advice  to  the 
EPA  Administrator  on  Agency 
positions;  in  this  case,  the  SAB  will 
advise  on  a  Metals  Action  Plan  that  the 
Agency  will  use  to  guide  the 
development  of  a  Framework  and 
Guidance  for  assessing  hazards  and 
risks  posed  by  metals  and  metal 
compounds.  Those  selected  to  serve  on 
the  SAB's  Metals  Assessment  Panel  will 
review  the  Action  Plan  this  summer. 
The  same  Panel  is  also  likely  to  review 
the  Framework  and  Guidance 
Documents  in  2003. 

The  approved  policy  under  which  the 
EPA  Science  Advisory  Board  selects 
review  panels  is  described  in  a  recent 
SAB  Commentar>'  [EPA  Science 
Advisory  Board  (SAB)  Panel  Formation 


38958 


Federal  Register /Vol.  67,  No.  109  /  Thursday,  June  6,  2002 /Notices 


Process:  Immediate  Steps  to  Improve 
Policies  and  Procedures — An  SAB 
Commentary  (EPA-SAB-EC-COM- 
002-003),  which  can  be  found  on  the 
SAB  website  {http://\vww.epa.gov/sab) 
at  http://www.epa.gov/sab/ 
ecm02003.pdf.] 

Because  the  Agency  plans  to  make  a 
draft  of  the  review  document  available 
for  public  comment  in  early  Jime  (via 
separate  FR  Notice),  we  are  taking 
advantage  of  this  opportunity  for  further 
public  input  on  our  panel  development 
process.  The  overlapping  nomination 
period  and  public  availability  of  the 
draft  document  should  inform  the 
public  and  help  them  understand  the 
issues  to  be  addressed  as  they  suggest 
potential  candidates  for  the  Metals 
Assessment  Panel.  As  a  result,  the  SAB 
is  re-opening  the  nomination  process  for 
fifteen  calendar  days.  However,  we  do 
not  intend  to  delay  the  nomination 
process  beyond  that  stated  in  this 
notice,  even  if  the  public  release  of  the 
review  document  is  delayed. 

If  any  individual  or  organization 
requires  additional  time  to  submit  a 
nomination,  a  short  extension  may  be 
granted  by  the  SAB  Staff,  at  their 
discretion.  However,  it  will  not  delay 
the  nomination  process  beyond  the  time 
stated  in  this  notice  plus  two  days.  The 
extra  days  will  be  granted  to  any 
individual  or  organization  needing  an 
additional  day  or  two  provided  that  they 
contact  the  SAB  staff  within  ten 
calendar  days  of  this  annoimcement  to 
request  that  extension. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  Panel.  Persons  and 
organizations  who  nominated 
individuals  in  response  to  the 
solicitation  published  April  3,  2002  in 
the  Federal  Register  (67  FR  15802)  do 
not  need  to  renew  their  nomination, 
however,  nominators  should  confirm 
that  their  nomination  has  been  received 
by  the  SAB  Staff.  Staff  contact 
information  is  provided  below. 

Nominations  (preferably  in  electronic 
format)  must  include  the  individual's 
name,  occupation,  position, 
qualifications  to  address  the  issue,  and 
contact  information  (i.e.,  telephone 
number,  fax  number,  mailing  address, 
email,  and/or  Website).  To  be 
considered,  all  nominations  must 
include  a  current  bio,  CV  or  resume 
(preferably  electronic  in  MSWord  or 
WordPerfect)  providing  information  on 
the  nominee's  background,  experience, 
and  qualifications  for  this  Panel. 

The  SAB  staff  asks  that  nominations 
be  provided  in  the  following  way: 

(1)  Send  the  nomination  by  email  to: 
lubarov-waIton.zisa@epa.gov. 


(2)  Use  one  email  per  person  being 
nominated. 

(3)  Please  use  "Metals  Nomination"  in 
the  subject  field,  followed  by  the  last 
name  of  the  candidate  you  are 
nominating.  (For  example,  "Metals 
Nomination:  Smith). 

(4)  Attach  supporting  information  in 
MS  Word  or  WordPerfect  files  ending  in 
".doc"  or  ".wpd". 

(5)  In  a  separate  file  from  the  bio,  CV 
or  resume,  please  provide  the  following 
information  in  the  order  shown: 

For  the  Nominating  Individual 

First  Name: 
Last  Name: 
Email  Address: 
Organization  Title: 
Mailing  Address: 
Work  Phone: 
Work  Fax: 

For  the  Candidate  Being  Nominated 

First  Name: 

Last  Name: 

Professional  Title: 

Department: 

School  or  Unit: 

University  or  Organization: 

Mailing  Address: 

Work  Phone: 

Fax  Work  Phone: 

Email  Address: 

Website  for  CV  (if  one  exists): 

Nominator's  Assessment  of  Expertise: 
The  following  areas  of  expertise  will  be 
useful  in  this  review.  Please  indicate  the 
areas  of  expertise  the  candidate  could 
contribute: 

1.  Toxicology  of  metals  in  humans. 

2.  Toxicology  of  metals  in  the 
environment,  especially  expertise  in 
aquatic  and  terrestrial  environments. 

3.  Behavior,  transport  and  fate  of 
metals  in  the  environment. 

4.  Risk  assessment  of  metals. 

5.  Risk  assessment  frameworks, 
whether  of  metals  .or  other  stressors. 

6.  Technical  issues  arising  in  efforts  to 
reduce  the  risks  of  metals  in  regulatory 
or  non-regulatory  programs. 

7.  Expertise  on  individual  metals — 
please  identify  which  metals. 

Background:  There  has  been 
considerable  interest  in  the  scientific 
assessments  that  the  Agency  conducts 
on  metals  and  metal  compounds. 
Discussions  between  the  Agency  and 
external  stakeholders,  as  well  as 
concerns  expressed  formally  as  part  of 
the  Toxics  Release  Inventory  (TRI)  lead 
rulemaking,  have  demonstrated  the 
need  for  a  more  comprehensive,  cross- 
Agency  approach  to  metals  assessments 
that  can  be  applied  to  human  health  and 
ecological  assessments.  Therefore,  the 
Agency  is  developing  a  Framework  and 
Guidance  for  EPA  programs  to  use  when 


considering  the  various  environmental 
properties  of  metals,  such  as 
persistence,  bioaccumulation  and 
toxicity,  in  assessing  the  hazards  and  ' 
risks  of  metals  and  metal  compounds. 
As  a  first  step  in  accomplishing  this 
goal,  the  Agency  is  developing  an 
Action  Plan  that 

.    (a)  Identifies  the  primary  elements  to 
be  addressed  in  the  assessment 
Framework  and  Guidance, 

(b)  Proposes  a  structiue  for  the 
Framework  and  Guidance,  and 

(c)  Sets  out  a  process  that  will 
culminate  in  the  production  of  the 
Framework  and  Guidance,  per  se. 

Charge  to  the  Panel:  Details  of  the 
Charge  may  change  as  a  result  of 
discussions  between  the  Agency  and  the 
Panel.  Updates  will  be  posted  on  the 
SAB  Website:  (iwiTv.epa.gov/sab).  The 
current  draft  charge  is: 

1.  Please  comment  on  the  soundness 
of  the  proposed  organizing  principles 
suggested  by  the  public  that  are 
reflected  in  the  draft  Action  Plan  for  the 
"Framework  for  Metals  Assessment  and 
Cross- Agency  Guidance  for  Assessing 
Metals-Related  Hazard  and  Risk."  (The 
proposed  organizing  principles,  listed  in 
section  1  of  the  draft  Action  Plan, 
include  the  following:  providing  a  basis 
for  identifying  and  prioritizing  among 
metals,  metal  alloys  and  other  metal 
compounds  with  respect  to  hazard  and 
risk,  use  of  sound  science,  use  of  a 
tiered  approach,  recognition  of  the 
influence  of  bioavailability  on  toxicity, 
and  initially  focus  on  hazard  assessment 
as  a  screening  tool.) 

2.  Are  the  issues  raised  in  the  Action 
Plan — chemical  speciation, 
bioavailability,  bioaccumulation, 
persistence,  and  toxicity — the  major 
issues  of  concern  for  improving  EPA's 
scientific  assessments  of  the  hazards 
and  risks  of  metals? 

3.  Has  EPA  adequately  characterized 
the  issues  and  do  the  summaries 
adequately  capture  the  key  scientific 
imcertainties  that  will  need  to  be 
addressed  by  the  Framework  and  the 
Guidance. 

4.  Can  the  SAB  suggest  priorities 
within  the  list  of  issues  based  on  (a)  the 
potential  impact  on  the  assessment  of 
risk  or  hazard  and  (b)  the  state-of-the- 
science  and  the  feasibility  of  developing 
guidance  in  the  near  term? 

5.  Are  there  specific 
recommendations  for  the  Framework  or 
for  the  "Guidance  for  Characterization 
and  Ranking  of  Metals"  (including 
methods  and  models)  for  addressing 
these  issues  that  are  not  captured  by 
EPA's  Action  Plan? 

6.  Please  comment  on  the  feasibility 
of  the  proposed  process  for  drafting  the 
Framework  and  the  Guidance.  Will  the 
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timeline  allow  for  the  scientific  issues  to 
be  adequately  addressed.  Are  the 
measures  being  taken  to  involve  the 
scientific  community  and  the  public 
adequate? 

7.  Please  comment  on  the  outline  for 
the  Framework  and  the  description  of 
the  Guidance.  Is  it  clear  and  all- 
inclusive? 

8.  Are  there  any  additional  actions, 
beyond  those  proposed  in  the  Action 
Plan  that  could  improve  EPA's  scientific 
assessments  of  the  hazard  and  risks  of 
nietals? 

FOR  FURTHER  INFORMATION  CONTACT: 
Nominations  in  electronic  format 
should  be  submitted  to  lubarov- 
walton.zisa@epa.gov.  Anyone  unable  to 
submit  in  electronic  format  should  send 
the  nomination  paperwork  to  Ms.  Zisa 
Lubarov-Walton,  Management  Assistant, 
EPA  Science  Advisory  Board,  U.S. 
Envirotmiental  Protection  Agency 
(1400A),  1200  Pennsylvania  Avenue. 
NW,  Washington.  DC  20460,  telephone 
(202)  564-4537;  FAX  (202)  501-0323. 
Nominations  should  arrive  no  later  than 
June  21,  2002,  unless  arrangements  for 
a  one  or  two  day  extension  have  been 
made  by  June  17,  2002.  with  Ms. 
Kathleen  White,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board, 
U.S.  Enviroiunental  Protection  Agency 
(1400A),  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460.  telephone 
(202)  564-4559;  FAX  (202)  501-0323. 
email:  white.kathleen@epa.gov.  The 
SAB  will  not  necessarily  formally 
acknowledge  or  respond  to 
nominations. 

The  nominations  received  through 
this  solicitation  will  be  combined  with 
nominations  obtained  through  the 
previous  nomination  solicitation  (^7  FR 
15802;  April  3,  2002)  and  other  sources; 
e.g.,  the  Agency,  SAB  members,  and 
external  outreach.  From  this  larger 
group  of  nominees  (termed  the 
"WIDECAST"),  a  smaller  subset  (the 
"Short  List")  will  be  identified  for  more 
detailed  consideration.  The  Short  List 
will  include  the  names  of  candidates,  a 
short  biosketch  of  each  candidate,  and 
the  names  of  those  who  nominated  • 
them.  The  Short  List  will  be  posted  on 
the  SAB  Website  [http://www.epa.gov/ 
sab/f iscal02.htm)  and  public  comments 
accepted  on  the  expertise,  conflict-of- 
interest,  and  apparent  lack  of 
impartiality  (as  defined  by  federal 
regulation)  of  individual  candidates  as 
well  as  on  the  overall  balance  of  views 
represented  on  the  Panel.  At  the  SAB, 
a  balanced  panel  is  characterized  by 
inclusion  of  the  necessary  domains  of 
knowledge,  the  relevant  scientific 
perspectives  (which,  among  other 
factors  can  be  influenced  by  work 


history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
address  the  charge  adequately. 

Public  reaction  to  the  Short  List 
candidates  will  be  considered  in  the 
selection  of  the  Panel,  along  with 
information  provided  by  candidates  and 
information  gathered  by  SAB  Staff 
independently  on  the  background  of 
each  candidate.  Criteria  to  be  used  in 
evaluating  an  individual  panelist 
include:  (a)  Expertise,  knowledge,  and 
experience  (primary  factors);  (b) 
Availability  and  willingness  to  serve;  (c) 
Scientific  credibility  and  impartiality; 
and  (d)  Skills  working  in  committees 
and  advisory  panels. 
'  Panel  members  will  be  asked  to  attend 
at  least  one  public  face-to-face  meeting 
and,  probably,  several  public  conference 
call  meetings  over  the  anticipated  3- 
month  course  of  the  activity.  The 
Executive  Committee  (EC)  of  the  SAB 
will  review  the  Panel's  report  in  a 
public  meeting  and  reach  a  judgment 
about  its  transmittal  to  the 
Administrator. 

General  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://www.epa.gov/sab] 
and  in  the  EPA  Science  Advisory  Board 
FY 2001  Annual  Staff  Report  which  is 
available  from  the  SAB  Publications 
Sta^  at  (202)  564-4533  or  via  fax  at 
(202)  501-0256,  or  at  http:// 
www.epa.gov/sab/annreport01  .pdf. 

Dated:  May  31,  2002. 
A.  Robert  Fiaak, 

Acting  Staff  Director,  EPA  Science  Advisory 
Board. 
[FR  Doc.  02-14043  Filed  6-5-02;  8:45  amj 
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OFHCE  OF  NATIONAL  DRUG 
CONTROL  POUCY 

Information  Quality  Guidellnas  and 
Request  for  Comments 

AGENCY:  Office  of  National  Drug  Control 

Policy. 

ACTION:  Proposed  information  quality 

guidelines;  request  for  comments. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  has  directed  that 
federal  agencies  make  available  on  their 
websites  guidelines  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information 
(including  statistical  information) 
disseminated  by  federal  agencies,  as 
well  as  administrative  mechanisms 
allowing  affected  persons  to  seek  and 
obtain  correction  of  information 
maintained  and  disseminated  by  the 


agency  that  does  not  comply  with  the 
guidelines.  The  Office  of  Drug  Control 
Policy  (ONDCP)  now  seeks  public 
comments  on  the  following  draft 
guidelines  covering  pre-dissemination 
information  quality  control  and  an 
administrative  mechanism  for  requests 
for  correction  of  information  publicly 
disseminated  by  ONDCP. 
DATES:  Submit  conunents  on  or  before 
July  24,  2002. 

ADDRESSES:  Address  comments 
concerning  these  proposed  guidelines  to 
Dr.  Terry  S.  Zobeck  of  the  Office  of 
Planning  and  Budget.  Office  of  National 
Drug  Control  Policy  (ONDCP).  750  17th 
Street.  NW,  7th  Floor.  Washington,  DC 
20503.  Facsimile:  202-385-6729. 
Submit  electronic  comments  to 
tzobeck@ondcp.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Terry  S.  Zobeck,  202-395-6736. 

For  the  reasons  discussed  in  the 
summary,  the  Office  of  National  Drug 
Policy  proposes  to  issue  these 
guidelines  pursuant  Section  515  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3502(1)  et  seq.]. 

Office  of  National  Drug  Control  Poliqr 
Information  Quality  Guidelines 

The  authority  for  issuing  these 
guidelines  is:  44  U.S.C.  3502(1)  et  seq.: 
OMB  Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity, 
Utility,  and  Integnty  of  Information 
Disseminated  by  Federal  Agencies,  66 
FR  No.  189  at  49728,  updated  in  67  FR 
369,  and  corrected  in  67  FR  8452. 

Section  1.  Procedures  for  Ensuring 
and  Maximizing  the  Quality, 
Objectivity.  Utility,  and  Integrity  of 
Information  Prior  to  Dissemination. 

(a)  Objectivity  and  Utility  of 
Information 

(b)  Integrity  of  Information 
Section  2.  Requests  for  Correction  of 

Information  Publicly  Disseminated  by 
the  Office  of  Management  and  Budget. 

Section  3.  Procedures  for  Requesting 
Reconsideration. 

Section  4.  Definitions. 

Dated:  May  29.  2002. 
Linda  V.  Priebe, 

Assistant  General  Counsel. 

Information  Quality  Guidelines 

The  Office  of  National  Drug  Control 
Policy  (ONDCP)  publishes  these 
guidelines  in  accordance  with  the 
Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies 
(Agency-wide  Guidelines)  published  by 
Office  of  Management  and  Budget 
(OMB)  in  the  Federal  Register  in  66  FR 
No.  189  at  49718  on  Friday,  September 
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28.  2001,  updated  in  67  FR  369  on 
Thursday,  January  3,  2002  and  corrected 
in  67  FR  8452  on  February  22,  2002. 
These  pubUshed  guidehnes  were  issued 
pursuant  to  Section  515  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3502(1)  et  seq.).  ]n  response  to  the 
legislation  and  the  published 
guidelines,  ONDCP  identities  the 
following  policies  and  procediu^s  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  disseminated  by  0MB;  and 
it  hereby  establishes  additional 
procedures  for  affected  persons  to  seek 
and  obtain  correction  of  information 
maintained  and  disseminated  by 
ONDCP  that  does  not  comply  with 
standards  set  out  in  the  Agency-wide 
Guidelines, 

Section  I.  Procedures  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Prior  to  Dissemination 

In  Agency-wide  Guidelines,  quality  is 
defined  as  an  encompassing  term 
comprising  utility,  objectivity,  and 
integrity. 

(a)  Objectivity  and  Utility  of  Information 

(1)  As  defined  in  Section  IV,  below, 
objectivity  is  a  measure  of  whether 
disseminated  information  is  accurate, 
clear,  complete,  and  unbiased:  utility 
refers  to  the  usefulness  of  the 
information  to  its  intended  audience. 
ONDCP  is  committed  to  disseminating 
reliable  and  useful  information.  Before 
disseminating  information,  ONDCP  staff 
and  officials  should  subject  such  draft 
information  to  an  extensive  review 
process.  It  is  the  primary  responsibility 
of  the  particular  ONDCP  Office 
(hereafter  referred  to  as  "Lead 
Component")  drafting  information 
intended  for  dissemination  to  pursue 
the  most  knowledgeable  and  reliable 
sources  reasonably  available  to  confirm 
the  objectivity  and  utility  of  such 
information. 

(2)  Much  of  the  information  ONDCP 
disseminates  consists  of  or  is  based  on 
information  submitted  to  ONDCP  by 
other  federal  government  agencies. 
ONDCP  expects  that  agencies  will 
subject  information  submitted  to 
ONDCP  to  adequate  quality  control 
measiues.  In  drafting  the  material  to  be 
disseminated,  the  Lead  Component 
should  review  and  verify  the  data 
submitted  by  the  agencies,  as  necessary 
and  appropriate.  ONDCP  also  originates 
information  based  on  research, 
assessments,  and  other  efforts 
supporting  drug  policy  development. 
The  Lead  Component  should  review 
and  verify  the  data,  as  necessary  and 
appropriate.  Underlying  information 


upon  which  the  disseminated  material 
is  based  may  be  subject  to  these 
guidelines  only  if  that  information  is 
published  by  ONDCP.  Being  subject  to 
these  guidelines  does  not  necessarily 
mean  that  the  material  published  by 
ONDCP  is  a  policy  statement  of  the  U.S. 
government.  ONDCP  contracts  with 
organizations  to  conduct  research  in 
support  of  drug  policy,  but  their  results 
are  not  influenced  by  ONDCP  policy. 
Each  Component  that  disseminates 
information  should  maintain 
verification  files  of  materials  that  it 
originates. 

(3)  In  seeking  to  assure  the  objectivity 
and  utility  of  the  information  it 
disseminates,  ONDCP  should  generally 
follow  a  basic  clearance  process 
coordinated  by  the  Lead  Component 
drafting  information  intended  for 
dissemination.  The  quality  control 
process  places  responsibility  for  action 
upon  the  Lead  Component.  The  Lead 
Component  is  encouraged  to  consult 
with  all  Components  throughout 
ONDCP  having  substantial  interest  or 
expertise  in  the  material  proposed  to  be 
disseminated.  Where  appropriate, 
substantive  input  also  should  be  sought 
from  other  offices  within  the  Executive 
Office  of  the  President  (EOP).  other 
government  agencies,  non-government 
organizations,  and  the  public. 

(4)  The  Lead  Component  should 
consider  the  uses  of  the  information 
from  both  the  perspective  of  ONDCP 
and  the  public.  When  it  is  determined 
that  the  transparency  of  information  is 
relevant  for  assessing  the  information's 
usefulness  from  the  public's 
perspective,  the  Lead  Component 
should  ensure  that  transparency  is 
appropriately  addressed. 

(5)  When  the  Lead  Component 
determines  that  the  information  it  will 
disseminate  is  influential  scientific, 
financial,  or  statistical  information, 
extra  care  should  be  taken  to  include  a 
high  degree  of  transparency  about  data 
and  methods  to  meet  the  Agency-wide 
Guidelines'  requirement  for  the 
reproducibility  of  such  information.  In 
this  context,  a  high  degree  of 
transparency  for  published  information 
means  that  the  methodology  used  to 
derive  the  results  is  readily 
imderstandable  to  persons  experienced 
in  the  appropriate  field  of  study.  In 
determining  the  appropriate  level  of 
transparency,  the  Lead  Component 
should  consider  the  types  of  data  that 
can  practicably  be  subjected  to  a 
reproducibility  requirement  given 
ethical,  feasibility,  and  confidentiality 
constraints.  In  making  this 
determination,  the  Lead  Component 
should  hold  analytical  results  to  an  even 
higher  standard  than  original  data. 


(6)  The  Component  responsible  for 
the  dissemination  of  information  should 
generally  take  the  following  basic  steps 
to  assure  the  objectivity  and  utility  of  the 
information  to  be  disseminated: 

(a)  Prepare  a  draft  of  the  dociunent 
after  consulting  the  necessary  parties, 
including  government  and  non- 
government sources,  as  appropriate; 

(b)  Determine  necessary  clearance 
points: 

(c)  Determine  where  the  final  decision 
shall  be  made; 

(d)  Determine  whether  peer  review 
would  be  appropriate  and,  if  necessary, 
coordinating  such  review; 

(a)  Obtain  clearances;  and 

(f)  Resolve  issues  related  to 
information  "objectivity"  and  "utility" 
and,  if  necessary,  presenting  the  matter 
to  higher  authority. 

(7)  Hard-copy  public  dissemination  of 
information  and  all  information 
published  on  ONDCP's  website 
<www.  WhiteHouseDrugPolicy.gov> 
shall  occur  oidy  after  clearances  are 
obtained  from  all  appropriate 
Components  and,  as  appropriate,  the 
Office  of  the  Chief-of-Staff. 

(8)  The  quality  control  procedures 
followed  by  ONDCP  should  vary  with 
the  nature  of  the  information  and  the 
manner  of  its  distribution. 

(9)  These  guidelines  focus  on 
procedures  for  the  dissemination  of 
information,  as  those  terms  are  defined 
herein.  Accordingly,  procedures 
specifically  applicable  to  forms  of 
communication  outside  the  scope  of 
these  guidelines,  such  as  those  for 
correspondence  or  press  releases,  among 
others,  are  not  included. 

Conclusion:  ONDCP  will  fnaximize 
the  quality  of  the  information  it 
disseminates,  in  terms  of  objectivity  and 
utility,  first  by  looking  for  input  from  a 
range  of  sources  and  perspectives,  to  the 
extent  practicable  under  the 
circumstances,  and  second  by  subjecting 
draft  materials  to  a  review  process 
involving  as  many  Components  and 
offices  as  may  be  in  a  position  to  offer 
constructive  input,  as  well  as  other 
offices  within  the  Executive  Office  of 
the  President  (EOP)  and  other 
government  agencies. 

(b)  Integrity  of  Information 

(1)  Integrity  refers  to  the  security  of 
information — protection  of  the 
information  from  unauthorized, 
unanticipated,  or  unintentional 
modification — to  prevent  information 
from  being  compromised  through 
corruption  or  falsification. 

(2)  Within  the  Executive  Office  of  the 
President  (EOP),  the  Office  of 
Administration  has  substantial 
responsibility  for  ensuring  the  integrity 


of  information  as  defined  in  these 
guidelines.  ONDCP  also  has  a 
Management  and  Administration  Office 
that  coordinates  and  works  with  the 
EOP  Office  of  Administration  to  ensure 
the  integrity  of  information.  These 
offices  implement  and  maintain  new 
computer  software  and  hardware 
systems  and  provide  operational 
support  for  systems  and  system  users. 

(3)  Computer  security  is  the 
responsibility  of  the  EOP  Office  of 
Administration's  Chief  Information 
Officer,  Information  Assurance 
Directorate.  This  Office  oversees  all 
matters  relating  to  information  integrity, 
including  the  design  and 
implementation  of  the  security 
architecture  for  the  EOP,  periodic  audits 
of  security  architecture  components, 
and  review  and  approval  of  changes  to 
the  technical  baseline.  Per  law  and 
ONDCP  policy,  EOP's  information 
technology  (IT)  security  policy, 
procedures,  and  controls  are  risk-based, 
cost-effective,  and  incorporated  into  the 
lifecycle  planning  of  every  IT 
investment.  Additionally,  the  Office: 
assesses  risks  to  its  systems  and 
implements  appropriate  seciu-ity 
controls;  reviews  annually  the  security 
of  its  systems:  and  develops  plans  to 
remediate  all  security  weaknesses  found 
in  independent  evaluations  and  other 
security  audits  and  reviews. 

(4)  As  an  agency  under  the  EOP, 
ONDCP  is  an  integral  part  of  the  overall 
EOP  network,  and  is  an  active 
participant  in  all  aspects  of  information 
integrity  at  EOP.  ONDCP  adheres  to     • 
both  law  and  ONDCP  IT  security 
policies,  along  with  EOP  security 
policies  and  operational  processes  for 
the  protection  of  ONDCP's  data  and 
information.  This  includes  ensuring  that 
controls  to  protect  the  secimty  of 
information  (and  the  integrity  of 
information)  are  risk-based,  cost- 
effective,  and  incorporated  into  the  life- 
cycle  planning  of  every  IT  investment. 
ONDCP's  systems  are  reviewed  annually 
in  accordance  with  existing  law  and 
policy  and  corrective  action  plans  are 
developed  to  address  all  security 
weaknesses,  such  as  integrity  issues. 

Section  II.  Requests  for  Correction  of 
Information  Publicly  Disseminated  by 
the  Office  of  Management  and  Budget 

ONDCP  works  continuously  to  be 
responsive  to  users  of  its  information 
and  to  ensure  quality.  In  furtherance  of 
these  objectives,  when  ONDCP  receives 
any  information  from  the  public  that 
raises  questions  about  the  quality  of  the 
information  it  has  disseminated, 
ONDCP  duly  considers  corrective 
action. 


(a)  Persons  seeking  to  correct 
information  affecting  them  that  was 
publicly  disseminated  by  ONDCP  may 
submit  such  requests  to  the  ONDCP 
Chief-of-Staff,  at  Executive  Office  of  the 
President,  Office  of  National  Drug 
Control  Policy,  Washington,  DC  20503. 
Persons  should  address  requests  to 
"ONDCP  Chief-of-Staff'  and  clearly 
indicate  that  the  communication  is  a 
"Request  for  Correction"  under  Section 
515  of  the  Treasury  and  General 
Government  Appropriation  Act  for 
Fiscal  Year  2001.  Persons  should 
specify  the  information  that  is  being 
contested,  why  the  information  is  being 
contested,  the  specific  aspect  of  the 
information  that  needs  to  be  corrected,, 
an  explanation  of  how  they  are  affected 
by  the  information,  how  the  information 
identified  does  not  comply  with  ONDCP 
guidelines,  and  what  corrective  action  is 
sought.  Persons  should  provide  all 
supporting  documentation  necessary  for 
ONDCP  to  resolve  the  complaint. 

(b)  If  the  information  disseminated  by 
ONDCP  and  contested  by  an  affected 
person  was  previously  disseminated  by 
another  Federal  agency  in  virtually 
identical  form,  then  the  complaint 
should  be  directed  to  the  originating 
agency. 

(c)  Requests  will  be  received  by  the 
ONDCP  Chief-of-Staff.  Typically, 
requests  raising  substantive  issues  will 
be  forwarded  to  the  Component  within 
ONDCP  responsible  for  the  subject  area. 

(d)  These  guidelines  apply  only  to 
requests  submitted  as  outlined  in 
Section  11.  paragraph  (a)  above.  These 
guidelines  will  not  be  applied  to  any 
other  form  of  request  and  also  may  not 
be  applied  to  a  request  submitted 
consistent  with  the  procedures  outlined 
above,  if  ONDCP  determines: 

(1)  It  is  not  submitted  by  an  affected 
person  for  the  correction  of  publicly 
disseminated  information  of  the  Office 
of  National  Drug  Control  Policy,  as 
those  terms  are  defined  in  these 
guidelines,  or 

(2)  The  information  identified  in 
Section  II,  paragraph  (a)  above  has  not 
been  provided  in  full.  All  requests 
submitted  as  outlined  in  Section  II, 
paragraph  (a)  that  are  not  excluded 
under  the  criteria  identified  in  (1)  or  (2) 
of  this  section,  will  be  considered 
"covered  requests"  and  will  be 
processed  under  these  guidelines. 

(e)  If  ONDCP  determines  that  a 
request  is  not  covered  by  these 
guidelines,  it  will  so  advise  the 
requester  within  60  days,  unless  there  is 
a  reasoned  basis  for  an  extension.  If  a 
request  is  deemed  frivolous,  no 
response  will  be  made. 

(i)  For  covered  requests,  the 
Component  reviewing  the  request  will 


give  the  request  due  consideration, 
including  a  review  of  the  disseminated 
information  at  issue  and  other  materials, 
as  appropriate.  Where  the  reviewing 
Component  or  office  determines  that  the 
information  publicly  disseminated  by 
ONDCP  warrants  correction,  it  should 
consider  appropriate  corrective 
measures  recognizing  the  potential 
implications  for  ONDCP  and  the  United 
States. 

(g)  When  considering  covered 
requests  to  determine  whether  a 
corrective  action  is  appropriate,  the 
reviewing  Component  may  consider  the 
factors  in  Section  2,  paragraph  (d)  in 
addition  to  the  following  factors: 

(1)  The  significance  of  the  information 
involved,  and 

(2)  The  nature  and  extent  of  the 
request  and  the  public  benefit  of  making 
the  requested  correction. 

(h)  If  ONDCP  determines  that  a 
request  is  covered  by  these  guidelines, 
but  that  corrective  action  is  unnecessary 
or  is  otherwise  inappropriate,  ONDCP 
will  notify  the  requestor  of  its 
determination  within  60  days,  unless 
there  is  a  reasoned  basis  for  an 
extension. 

(i)  If  ONDCP  determines  that  a  request 
is  covered  by  these  guidelines  and  that 
corrective  action  is  appropriate,  it  will 
notify  the  requestor  of  its  determination 
and  what  action  has  been  or  will  be 
taken  within  60  days,  unless  there  is  a 
reasoned  basis  for  an  extension.  Subject 
to  applicable  law,  rules  and  regulations, 
corrective  measures  may  be  taken 
through  a  number  of  forms,  including 
(but  not  limited  to):  Personal  contacts 
via  letter  or  telephone,  form  letters, 
press  releases  or  postings  on  the  ONDCP 
Web  site, 

<www.WhiteHouseDrugPolicy.gov>,  to 
correct  a  widely  disseminated  error  or 
address  a  frequently  raised  request. 
Corrective  measures,  where  appropriate, 
should  be  designed  to  provide 
reasonable  notice  to  affected  persons  of 
such  correction. 

Section  III.  Procedures  for  Requesting 
Reconsideration 

(a)  The  following  procedures  are 
available  to  an  affected  person  who  has 
filed  a  covered  request  for  correction  of 
public  information  in  accordance  with 
Section  11,  above;  who  received  notice 
from  the  ONDCP  Chief-of-Staff  of 
ONDCP's  determination:  and  who 
believes  that  the  ONDCP  did  not  take 
appropriate  corrective  action.  Requests 
determined  by  ONDCP  to  be  not  covered 
by  the  guidelines  and  requests 
determined  to  be  frivolous  will  not  be 
reconsidered  under  these  provisions. 
These  procedures  apply  to  information 
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disseminated  by  ONDCP  on  or  after 
October  1.2002. 

(b)  To  request  reconsideration, 
persons  should  clearly  indicate  that  the 
conuQunication  is  a  Request  for 
Reconsideration;  should  reference 
Section  515-of  the  Treasiuy  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001;  and  should  include  a 
copy  of  the  request  for  correction 
previously  submitted  to  ONDCP  and 
ONDCP's  response.  Resubmission 
should  be  made  to  the  ONDCP  Chief-of- 
Staff  by  mail  using  the  contact 
information  in  Section  II,  paragraph  (a), 
above.  Requests  for  Reconsideration 
must  be  submitted  within  thirty  (30) 
days  of  the  date  of  ONDCP's  notification 
to  the  requester  of  th^  disposition  of  the 
underlying  request  for  correction. 

(c)  ONDCP's  Chief-of-Staff  wiU 
consider  the  request  for  reconsideration 
applying  the  standards  and  procedures 
set  out  in  Section  II,  and  will  make  a 
determination  regarding  the  request.  In 
most  cases,  the  requestor  will  be 
notified  of  the  determination  and,  if 
appropriate,  the  corrective  action  to  be 
taken,  within  60  days.  ONDCP  will  give 
reasonable  notice  to  affected  persons  of 
any  corrections  made. 

Section  IV.  Definitions 

(a)  Affected  persons  are  those  who 
may  benefit  or  be  harmed  by  the 
disseminated  information.  This  includes 
both:  (1)  Persons  seeking  to  address 
information  about  themselves  or  about ' 
other  persons  to  whom  they  are  related 
or  associated;  and  (2)  persons  who  use 
the  information. 

(b)  Dissemination  means  agency 
initiated  or  sponsored  distribution  of 
information  to  the  public  (see  5  CFR 
1320.3(d)  "Conduct  or  Sponsor"). 
Dissemination  does  not  include 
distributions  of  information  or  other 
materials  that  are: 

(1)  Intended  for  government 
employees  or  agency  contractors  or 
grantees; 

(2)  Intended  for  U.S.  Goverrunent 
agencies; 

(3)  Produced  in  responses  to  requests 
for  agency  records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act  or 
similar  law; 

(4)  Correspondence  or  other 
communication  limited  to  individuals 
or  to  other  persons,  within  the  meaning 
of  paragraph  7,  below;  or 

(5)  Commimications  such  as  press 
releases,  interviews,  speeches,  and 
similar  statements. 

Also  excluded  from  the  definition  are 
archival  records;  public  filings; 
responses  to  subpoena  or  compulsory 
dociunent  productions;  or  documents 


prepared  and  released  in  the  context  of 
adjudicative  processes.  These  guidelines 
do  not  impose  any  additional 
requirements  on  agencies  during 
adjudicative  proceedings  and  do  not 
provide  parties  to  such  adjudicative 
proceedings  any  additional  rights  of 
challenge  or  appeal. 

(c)  Influential,  when  used  in  the 
phrase  "influential  scientific,  financial, 
or  statistical  information,"  refers  to 
disseminated  information  that  ONDCP 
determines  will  have  a  clear  and 
substantial  impact  on  important  public 
policies  or  important  private  sector 
decisions. 

(d)  Information,  for  purposes  of  these 
guidelines,  including  the  administrative 
mechanism  described  in  Sections  II  and 
ni,  above,  means  any  communication  or 
representation  of  facts  or  data,  in  any 
medium  or  form,  including  textual, 
numerical,  graphic,  cartographic, 
narrative,  or  audiovisual  forms.  This 
definition  does  not  include: 

(1)  Opinions  or  policy,  where  the 
presentation  makes  clear  that  the 
statements  are  subjective  opinions, 
rather  than  facts.  Underlying 
information  upon  which  the  opinion  or 
policy  is  based  may  be  subject  to  these 
guidelines  only  if  that  information  is 
published  by  ONDCP; 

(2)  Information  originated  by,  and 
attributed  to,  non-ONDCP  sources, 
provided  ONDCP  does  not  expressly 
rely  upon  it.  Examples  include:  non- 
U.S.  government  iiiformation  reported 
and  duly  attributed  in  materials 
prepared  and  disseminated  by  ONDCP; 
hyperlinks  on  ONDCP's  website  to 
information  that  others  disseminate;  and 
reports  of  advisory  committees 
published  on  ONDCP's  website; 

(3)  Statements  related  solely  to  the 
internal  personnel  rules  and  practices  of 
ONDCP  and  other  materials  produced 
for  ONDCP  employees,  contractors,  or 
agents; 

(4)  Descriptions  of  the  agency,  its 
responsibilities  and  its  organizational 
components; 

(5)  Statements,  the  modification  of 
which  might  cause  harm  to  the  national 
security,  including  harm  to  the  national 
defense  or  foreign  relations  of  the 
United  States; 

(6)  Statements  of  Administration 
policy;  however,  any  underlying 
information  published  by  ONDCP  upon 
which  a  statement  is  based  may  be 
subject  to  these  guidelines; 

(7)  Testimony  or  comments  of  ONDCP 
officials  before  courts,  administrative 
bodies.  Congress,  or  the  media; 

(8)  Investigatory  material  compiled 
pursuant  to  U.S.  law  or  for  law 
enforcement  piuposes  in  the  United 
States;  or 


(9)  Statements  which  are,  or  which 
reasonably  may  be  expected  to  become, 
the  subject  of  litigation,  whether  before 
a  U.S.  or  foreign  court  or  in  an 
international  arbitral  or  other  dispute 
resolution  proceeding. 

(e)  Integrity  refers  to  the  security  of 
information — protection  of  the 
information  from  imauthorized  access 
or  revision,  to  prevent  the  information 
from  being  compromised  through 
corruption  or  falsification. 

(f)  Objectivity  addresses  whether 
disseminated  information  is  being 
presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner, 
including  backgroimd  information 
where  warranted  by  the  circumstances. 

(g)  Person  means  an  individual, 
partnership,  association,  corporation, 
business  trust,  or  legal  representative, 
an  organized  group  of  individuals,  a 
regional,  national,  State,  territorial, 
tribal,  or  local  government  or  branch 
thereof,  or  a  political  subdivision  of  a 
State,  territory,  tribal,  or  local 
government  or  a  branch  of  a  political 
subdivision,  or  an  international 
organization; 

(h)  Quality  is  an  encompassing  term 
comprising  utility,  objectivity,  and 
integrity.  Therefore,  the  guidelines 
sometimes  refer  these  foiu  statutory 
terms,  collectively,  as  quality- 

(i)  Utility  refers  to  the  usefulness  of 
the  information  to  its  intended  users, 
including  the  public. 

[FR  Doc.  02-14013  Filed  6-5-02;  8:45  am] 
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EXPORT-IMPORT  BANK 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Export-Import  Bank  of  the 

United  States. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  Chapter  35),  the  Export-Import 
Bank  of  the  United  States  is  submitting 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
both  an  extension  and  revision  to 
several  insiu'ance  forms  which  will 
expire  on  May  31,  2002.  The  Export- 
Import  Bank  of  the  United  States  (Ex-Im 
Bank)  provides  a  variety  of  export  credit 
insurance  policies  to  exporters  and 
institutions  financing  exports.  The 
forms  covering  these  policies  are  the 
applications  for  insurance  which 
incorporate  questioimaires  and 
certificates.  They  provide  information 
which  allows  the  Bank  to  obtain 
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legislatively  required  reasonable 
assurance  of  repayment  and  they  fulfill 
other  statutory  requirements.  The  Bank 
is  requesting  a  three-year  extension  for 
aU  of  the  forms.  A  request  for  public 
comment  on  this  collection  was 
published  in  the  Federal  Register, 
Volume  67,  No.  55,  Thursday,  March  21, 
2002.  No  comments  were  received. 
DATES:  Written  comments  should  be 
received  on  or  before  July  8,  2002. 
ADDRESSES:  Direct  all  vn-itten  comments 
or  requests  for  additional  information  to 
David  Rostker,  Office  of  Management 
and  Budget,  Information  and  Regulatory 
Affairs,  Room  10102,  New  Executive 
Office  Building,  Washington,  DC  20503, 
(202) 395-3897. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlista  D.  Robinson,  Export-Import 
Bank  of  the  U.S.,  811  Vermont  Avenue, 
NW.,  Washington,  DC  20571,  (202)  565-  . 
3351. 

SUPPLEMENTARY  INFORMATION: 
Titles  and  Form  Numbers: 


1.  Application  for  Quotation — ^Export 
Credit  Insurance,  EIB  92-34 

2.  Beneficiary  Certificate  and 
Agreement,  EIB  92-37 

3.  Application  for  a  Financial  Institution 
Buyer  Credit  Policy,  EIB  92^1 

4.  Application  for  Export  Credit 
Insurance  Financing  or  Operating 
Lease  Coverage,  EIB  92—45 

5.  Application  tor  Medium  Term  Export 
Credit  Insurance  Quotation,  EIB  92- 
48 

6.  Short-Term  Multi-Buyer  Export 
Credit  Insurance  Policy  Application, 
EIB  92-50 

7.  Exporter's  Application  for  Short-Term 
Single-Buyer  Policy,  EIB  92-64 

8.  Application  for  Export  Credit 
Insurance  Umbrella  Policy.  EIB  92-72 

9.  Broker  Registration  Form,  EIB  92-79 
OMB  Number:  3048-0009: 

Type  of  Review:  Revision  and 
extension  of  expiration  date. 

Need  and  Use-  The  information 
requested  enables  the  applicant  to 
provide  Ex-Im  Bank  with  the 


information  necessary  to  obtain 
legislatively  required  assurance  of 
repayment  and  fulfills  other  statutory 
requirements.  The  forms  encompass  a 
variety  of  export  credit  insurance 
policies. 

Affected  Public:  Entities  involved  in 
the  export  of  U.S.  goods  and  services, 
including  exporters,  banks,  insurance 
brokers  and  non-profit  or  state  and  local 
governments  acting  as  facilitators. 

Estimated  Annual  Respondents: 
2,219. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Annual  Burden:  2,219. 

Frequency  of  Reporting  or  Use: 
Applications  submitted  one  time, 
renewals  annually. 

Dated:  May  31,  2002. 
Carlista  D.  Robinson, 

Agency  Clearance  Officer. 
BUJJNC  CODE  6e9a-01-M 
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Expiry  Date  S/3l/oa 

EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

APPUCATION  FOR  QUOTATION-EXPORT  CREDITINSURANCE 

COMMERCIAL  BANK  INSUREDS 

LETTER  OF  CREDIT  (ELC),  BANK  DEDUCTIBLE  (EBD)  or 

FINANCIAL  INSTITUTION  SUPPLIER  CREDIT  (EBS,  EBM)  POUCIES 

THIS  DOCUMENT  WILL  BE  A  MATERIAL  BASIS  OF  THE  INSURANCE  IF  QUOTATION  IS  MADE  AND  ACCEPTED. 


1.  Applicant  Bank: 


Contact' 


Address,  include  9  digit  Zip  Code:_ 
E-Mail 


Fax 


Phone 


TaxID#: 


DUNS#: 


.  Congressional  District 


2.  If  ypu  wish  us  to  cmjsider  adding  subsidiaries,  branches  or  affiliates  as  Additional  Named  Insureds  under  your  policy,  provide  ftill 
legal  name  and  address  below  and  answer  questkms  5.  A.  (2)  or  B.  (2)  for  each  Additional  Named  Insured. 
NiSiS  Address 


3.  Name  of  Brokerage  (if  any,  if  none  insert  "none"):_ 

Name  of  Contact: 

E-Mail  Fax 


_Brok»#: 
Phone 


4.  Please  provide  Ae  following  infonn^ioa  unless  you  have  submitted  this  information  within  the  past  6  monfts  for  Policy  No 

A.  (I)Rating: Agoicy: Date: ,or 

(2)  a.  Annual  report,  inchiding  audited  financial  statements,  en  your  bank  for  the  past  two  fiscal  years. 

b.  The  most  recent  available  lOK  and  lOQ  rep«ts  on  your  bank. 

c.  Recent  (within  sn  mondis)  credit  agency  rqxirt  on  your  bank  (otherwise,  please  attadi  a  check  for  $35.00). 

B.  If  you  are  a  foreign  bank  r^jstoed  to  do  business  in  the  U.S.,  in  which  state($)  ate  you  licensed  to  conduct  business?  How  aie 
your  operationa  in  &is  country  best  described?  Does  your  bank  operate  as  a  l»«nch  or  subsidivy?  To  what  extent  are  credit 
decisions  made  by  your  bank  autoocmoos  of  headquarters? 

C.  Has  yonrbaiikOT  haw  AeindivkkiaKs)  who  win  be  administering  or  placmgbiisi^ 

Bank  before?  Q  Yes  ^  No  If  yes,  describe  the  programs  the  bank  gr  the  individuals)  are  fimiiliar  with,  and  die  time  period 


during  which  Aese  contacts  took  place.. 


D.  Is  llieie  any  other  information  that  will  be  of  assistance  in  evahiating  your  request  for  a  bank  policy^  Attached 
5.  A.  For  Letter  ofCrcditPolidcs  (add  pages  if  necessaiy): 

(1)  a.  How  are  the  international  banldng  activities  in  your  bank  organized  functionally? 

(2)  a.  Who  are  die  key  individuals  involved? 


b.  Have  the  individuals  involved  attended  an  Ex-bn  Bank  orientation  seminar  or  an  Ex-Im  Bank  training  session'P  Yes  ^  No 

c.  Please  ptx>vide  their  resumes.  (See  resume  form  attached) 

You  must  provide  notification  within  10  days  if  the  uidividuaKs)  responsible  for  administering  die  policy  change. 

(3)  a.  How  long  have  you  been  confirming  mtemational  letters  of  credit? 

b.  From  what  countries? 

(4)  Does  your  bank  have  any  special  expotise  in  particular  types  of  transactions,  regions  of  die  world  or  any  other  areas? 

(5)  Maximum  value  of  nisured  letters  of  credit  expected  to  be  outstanding  during  the  policy  period:  S • 

1X892-34  (9/01)  Page   1  of     4 
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OHBt304«-000» 
Ixplry  Date  S/31/0J 


B.  For  Financial  Institution  Supplier  Credit  or  Bank  Deductible  Policies  (add  pages  if  necessaiy): 

(1)  Describe  how  you  develop  customers  for  domestic  or  export  receivable  financing  or  factoring. 

(2)  a.  Please  identify  the  individual(s)  and  administrative  area  which  will  be  responsible  for  administering  your  policy. 

b.  Have  the  individuals  involved  attended  an  Ex-Im  Bank  orientation  seminar  or  an  Ex-Im  Bank  training  session'P  Yes  ^  No 

c.  What  experience  do  the  individual($)  identified  in  S.B.(2)a..  have  with  Ex-hn  Bank  insurance \ ^or 

private  sector  export  credit  insurance?_ 


d.  Please  provide  their  resumes.  (See  resume  form  attached) 

You  must  provide  notification  within  10  days  if  the  individual(s)  responsible  for  administering  the  policy  change. 

(3)  How  many  years,  and  to  what  dollar  amount,  have  you  financed  or  factored  receivables? 

#  of  years  most  recent  calendar  year  amouq^ 

Domestic  Receivables:  S 

Foreign  Receivables:  $ 


(4)  Describe  the  credit  procedures  used  in  deciding  to  finance  an  exporter's  receivables. 

Exporter  Analysis:  ^ 

Buyer  Analysis:     


(5)  a.  Maximum  value  of  financed  receivables  expected  to  be  outstandmg  during  die  policy  period:  $_ 


b.  For  Financial  Institation  Suppler  Credit  Policies  Do  you  desire  (check  one)  a  Documentary  Policy  ^ 

aNon-Documentaiy  Policy  ^ 
orbodi  D 

c.  After  what  number  of  days  would  you  stop  financing  die  exporter's  receivables  from  an  overdue  buyer?         . 

d.  How  often  are  financed  export  receivables  monitored? 

e.  Please  provide  a  specimen  copy  of  your  lending  agreement  with  expotten  for  receivable  fmancing  oi*  factoring.^  Attached 
6.  The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (die  Bank)  diat: 

A.  1)  it  is  a  fmancial  institution  doing  business  in  the  United  States,  or  a  jurisdiction  thereunder,  in  accordance  with  applicable 

Federal  or  State  banking  laws  and  regulations  OR 
2)  it  has  received  a  written  statement  of  exception  from  die  Bank  and  attached  it  to  this  certification,  permitting  participation  in 
die  transaction  despite  an  inability  to  make  this  certification. 

B.  it  undertakes  to  carry  on  its  business  with  due  care  in  financing  exports  hereunder,  and  in  regard  to  the  conditions  of  the  contract 
and  the  trustworthiness  of  die  exporter  and  buyer. 


BIB92-34    (9/01) 
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C  (1)  neither  it  nor  its  principals  bave  been  witiiin  tiie  past  3  years: 

(a)  debantd,  suspended  or  declared  ineligtble  from  participating  in  or  vohtntarily  excluded  from  pwticipation  in  a  Covered  Transaction  or 

(b)  fotmall)'  proposed  for  ddiarment,  with  a  final  determination  still  pending; 

(c)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Government  Wide  Nonprocnrement 

DetMnncat  and  Saspension  Rccalatioas;  Coaaoa  Rale  which  defines  Covered  Transaction. 

(2)  It  certifies  that  H  is  not  ddinqacnt  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its  agencies  or  instiumentaliUes  as  of  the  date  of 

this  q>plication.  OR 

(3)  It  has  received  a  written  statement  of  exception  fiom  the  Bank  and  attached  it  to  this  certification,  permitting  participation  in  the  transaction 

despite  an  inability  to  make  certifications  ( 1 )  (a)  through  (c)  and  (2). 
It  fiiilher'  certifies  that  it  has  not  and  wiU  not  knowingly  enter  into  any  agreements  in  connection  with  the  transaction  wiA  any  individual  or  entity 
that  has  been  subject  to  (l)(aX{b)  or  (c)  above.  ' 

D.  it  will  complete  and  submit  Fana-LLL,  Disclosure  Form  to  Report  Lobbying  it  to  the  best  of  its  knowledge  and  belief;  any  funds  have  been 

paid  or  wfll  be  paid  to  any  person  in  connection  with  diis  application  for  influencing  or  attempting  to  influence: 
(I)  an  officer  or  employee  of  any  U.S.  Government  agency,  or 
^)  a  Member  of  Congress  or  a  Member's  employee,  or 
(3)  an  officer  or  employee  of  Congress.  Tito  does  not  apply  to  commisfions  paid  by  the  Bank  to  insurance  brokers. 

E.  it  has  not,  and  will  not.  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrupt  Practket  Act  of  1977 

(15  use  Sec  78dd-t.  et  seq.)  which  provides  for  civil  and  criminal  penalties  against  individuals  who  directly  or  indirectly  make  or 
fadlitatt  comqit  paymenu  to  foreign  officials  to  obtain  or  keep  business.  To  the  best  of  its  knowledge,  the  performance  by  the  parties  of 
their  respective  obUgataoas  covered  or  to  be  covered  under  this  Policy  does  not  and  will  not  viohtte  any  applicable  law. 

F.  (1)  the  infonnatioo  being  reqaened  is  done  to  under  authority  of  die  Export-Impart  Bank  Act  of  1945  (12  USC  635  et.  seq.); 

O  providing  the  information  is  mandatoiy.  FUhuc  to  do  so  may  resuU  in  die  Bank  being  unable  to  determine  eligibility  for  the  Policy.  The 
infbnnation  provided  win  be  reviewed  to  deCennine  the  partic^ants' abflity  to  perform  and  pay  under  die  Policy . 

(3)  tke  Banic  tmy  not  reqaire  the  infbrmatnn  ami  ^ipiicants  are  not  required  to  reqxmd  unless  a  currently  valid  0MB  control  nundwr  is 
diq»lqwd  oo  diis  form  (see  upper  right  of  each  page); 

(4)  the  infixmation  provided  wiH  be  heU  confidential  subject  to  the  Freedom  af  Information  Act  (5  USC  552)  and  the  Privacy  Act  of  1974  (5 
USC  552a).  except  as  reqaired  10  be  disclosed  under  applicable  laws; 

(5)  transfer  of  financial  records  inchided  in  this  application  to  private  parties  or  another  U.S.  Govemmeot  authority  will  not  be  audiorized 
except  as  permined  ander  the  Kigbt  of  Ftaaaidai  Privacy  Act  or  1978  (12  USC  3401). 

(6)  the  piMic  burden  reporting  for  this  collection  of  information  is  estimatrid  to  average  I  hour  per  re^xmse,  including  reviewing 
iualiimions,  aearctaing  data  sources,  gathering  information,  oon4>ieling,  and  reviewing  die  application.  Send  wiiifuft  regarding  die 
burden  estimate,  includiag  suggestions  for  reducing  it,  to  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  OMB#  3048- 
0009.  Waahi^ton.  D.C.  20503.  -.       -r-  jv- 

O.  die  representations  made  and  the  fiKts  stated  by  it  in  these  certifications  and  its  attachments  are  true,  to  the  beat  of  its  knewMgc  and  belief, 

aad  it  has  not  misrtpnaantad  or  omilted  any  material  Cads.  R  finther  understands  that  diese  certificatioos  are  sobiect  to  die  penalties  for 
fiand  against  the  U.S.Oavenmient  (18  USC  tool). 


SignidiR 


Print  Nme  and  ntle- 


1 L 


Month/Day/Year 


Said,  or  mk  jmr  hwi— ce  bndcer  or  dly/atite  particiiwiit  to  review  anii  said,  tfab  appUcatfcn  to 

Ex-Im  Bank,  811  Vcnngat  ATeaue,  NW,  WasUngtoB,  D.C.  20571  or  an  Ex-Im  Rcfknal  OCOcc. 

TTie  Ex-bB  Bank  wdMite  is  <  lrttp;//www.Briin  .gov  •> 

^  An  Ex-Im  Regioiul  Office: 

^  A  U.S.  Export  Assistance  Center: 

°  A  Bank:. 


Fle«e  cosBflkve:  The  appUcam  w»  infbnned  about  Ex-Im  by 

D  An  Ex-Im  C^/State  Partner: 

°ABrofcer: 


^  A  Local  Development  Audwrity:. 


°Otfier(^)ecify):. 


END 


BIM3-34    (»/01> 
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Attachment  to  Bank  Policy  Application 

To  be  filled  out  for  each  individual  named. 

RESUME  FORM 


CMatJ04«-0C09 
Sxpiry  D«t«  S/31/02 


Name: 


Title  or  Position: 


Ntmiber  of  years  with  your  organization: 


Full  description  of  job  fimctions  including  administering  the  policy: 


Administrative  experience:. 


Export-related  experience  including  any  previous  experience  witfi  Ex-bn  Bank:. 


Educational  background:. 


■ZM2-34    (»/01) 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 
BENEFICIARY  CERTIFICATE  AND  AGREEMENT 

For  Ute  With 

Buk  Letter  of  Credit  Export  Credit  Insarance  Policy  or 

Fioandai  IiutitatioB  Bqrcr  Credit  Export  Credit  Insaruce  Policy  or 

Medium  Term  Export  Credit  lasiiruce  Policy 

NOTE:  This  fonn  is  to  be  used  only  if  tlie  beneficiaiy  of  die  letter  of  credit,  Ae  recipient  oft  funding  under  a  direct  buyer  credit  loan  w 
the  recipient  of  payment  under  a  remibursemeot  loan  or  a  payment  under  a  supplier  credit  is  not  also  tlie  U.S.  Exporter  In  that  situation 
tlie  exporter  must  complete  tiiose  parts  of  the  Exporter  Certificate  EIB94-07  required  in  its  instructions  and  the  beneficiary  must  comnleti! 
this  entire  certificate.  "»i«cw 

Name  and  Address  of  Policyholder  Name  and  Address  of  Beneficiary: 


or 


Policy  No._ 


(to  be  completed  by  the  policyholder,  also  see  No.4.e)      Beneficiary's  Dun  &  Bradstreet  Number 


Taxpayer  ID  No.: 


.  Congressional  District: 


Indicate  (not  required)if  owned  by  aO  woman,  or  anD  ethnic  minority,  descnbe 


The  information  provided  will  be  held  confidential  subject  to  the  Freedom  of  Infomatioi  Act  (5  USC  552)  and  (he  Privacy  Act 

of  1 974  (5  use  552a).  except  as  required  to  be  disclosed  under  applka*le  Uws;  transfer  of  financial  records  included  in  this  appl^^ 

to  private  parties  or  anodw  U.S.  Goveramert  anlhoriqr  wiU  not  be  auflKJrized  excttK  as  permitted  under  the  Rlriit 

Art  or  197g  (12  USC  3401).  ^^     rumaamrnney 

Upon  lepfesentation  that  die  Export-Import  Bank  of  die  United  States  ("Ex-Im  Bank")  has  issued  to  die  pottcyhokfcr  identified 
above  an  export  credit  insurance  policy,  and  in  consideration  of  eidier  (check  one): 

D  a)  die  payment,  acceptance  or  negotiation  ofin  irrevocable  leOCTofcredit  in  our  fiivor.  or, 
Q  b)  die  financing  of  an  eqwrt, 

We.  die  Beoefictsy,  beteby  certify  to  die  poScyhfrider  and  to  Ex-Im  Bank  as  follows: 

1.  The  policyfaolder  has  eidier  (check  one): 

D  ■)  mfonned  vsoita  irrevocable  letter  (tf  credit  widi  Identification  No. and  we  have  presented,  or  ihaU  present. 

documents  which  are  in  compliance  widi  dw  tenu  and  conditions  of  such  irtevocable  letter  of  credit;  or, 

D  b)  toourbeBeC  established  «  obligation  ofdie  foreign  buyer  named  bekm 
support  of  an  export,  for  which  we  have  received  p^ment 

2.  The  above  referenced  irrevocable  letter  of  credit  or  die  buyer's  obligation  to  pay  die  poliqrholder  is  in  ampott  of  an  expat 
iraasaction  described  as  follows:  —rr-  ---r~ 


a)  Name  and  address  of  bayer_ 


b)  Description  and  quantity  of  prpdnct(s>'service(s) 

c)  The  product(s)  are:  D  New,  Q  Used  If  used,  attadi  Used  Equipment  Questionnaire  form  EBD-M.25. 


d)  Place  of  Shipment 

0  Contract  Price  to  Buyer 
(i)  Products/Service 

ii)  Less  discounts  or  similar  allowances 

iii)  Plus  total  insurance,  fieight  or  other 

delivMy  diarges  inchided  in  die  transaction 

Subtotal: 

hr)  Less  cash  payment 

(minhnum  15%  required  for  MT) 
(v)  Total  final  net  delivered  financed  portion 

.  EIB-92-37     (10/01) 


e)  Date  of  Shipment. 
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3.  To  the  best  of  our  knowledge  and  belieC  die  products  described  above  were  shipped  from  the  United  States,  in  accordance  widi 
paragraph  2  above. 


4.  With  respect  to  products 

a)  which  could  be  use^  for  military  purposes, 

b)  which  could  be  components  of  a  product  or  equipment  which  could  be  used  for  military  purposes, 

c)  which  could  be  used  to  manufacture  products  or  equipment  which  could  be  used  for  military  purposes, 

d)  listed  bn  die  United  States  Munitions  List  (part  121  of  Title  22  of  die  Code  of  Federal  Regulations),  or 

e)  purchased  by  or  for  use  by  security,  military  or  defense  organizations,^  we have  or '^  the  policyholder 

biitial  Initial 

has  received  die  written  approval  of  the  Ex-Im  Bank  for  such  sale  prior  to  shipment  of  die  products  and  attached  it  to  this  certificate. 
Submit  a  Defense  Product  Questionnaire  EIB92-61  in  order  to  obtain  such  approval. 

5.  The  products  do  not  consist  of  technology,  fuel,  equipment,  materials  or  goods  and  services  to  be  used  in  the  construaion,  alteration, 
operation  or  maintenance  of  nuclear  power,  enrichment,  reprocessing,  research  or  heavy  water  production  facilities. 

6.  To  the  best  of  our  knowledge  and  belief  ^le  products  are  for  use  only  hi  coontrles  in  accordance  with  Ex-lm  Bank's  Coum^ 
^Jmitation  Schedule  in  effect  on  die  date  of  sh^ment.  See. Ex-Im  Bank's  Inieroet  Webshe  <www.exim.pov>  Country  and  Pee 
Information. 

7.  a)  neither  we  nor  our  principals  have  been  widiin  die  past  3  years: 

(1)  debarred,  subtended  or  declared  ineligible  from  particqming  in  or  voluntarily  excluded  from  participation  m  a  Covered 
Transaction  or 

(2)  formally  proposed  for  debarment,  widi  a  final  determination  still  pending; 

(3)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  die  Govemmeat  Wide 
Nonprocurement  Debarment  and  Suspension  Regulations;  Common  Rnle  which  defines  Covered  Transaction. 

b)  We  certify  that  we  are  not  delinquent  on  any  amounts  due  and  owmg  to  the  U.S.  Govemment,  its  agencies  or  instnunentalitiei 
as  of  the  date  of  diis  application.  OR 

c)  We  has  received  a  written  statement  of  excq>tioo  from  Ex-hn  Bank  and  attached  it  to  diis  certification,  permitting 
participation  hi  die  transactkm  despite  an  inability  to  make  certifications  (a)  (1)  dirough  (3)  and  (b). 

We  further  certify  diat  we  have  not  and  will  not  knowingly  eater  into  any  agreements  in  connectkm  widi  die  transaction  with 
any  indivkhial  or  entity  diat  has  been  subject  to  (a)  (1),  (2)  or  (3)  above. 

8.  We  will  cooqdete  and  submit  Form-LLL,  Disclosure  Form  to  Report  1  ^Khving  if,  to  the  best  of  our  knowledge  and  belief,  any 
Hands  have  been  paid  or  wll  be  paid  to  any  person  m  connection  widi  this  application  for  infhiencing  or  attempting  to  influence: 

a)  an  officer  or  en^loyee  of  any  U.S.  Government  agency,  or 
c)  a  Member  of  Congress  or  a  Member's  employee,  or 
d)anoffioamcmfkiyteafCoagctss.  This  doa  mil  ifpfy  to  commissions  paid  b^ 

9.  we  have  not,  and  will  not,  engage  in  any  activity  in  connection  widi  diis  tiansaction  diat  is  a  violation  of  die  Foreign  Cormpt 
Practices  Art  of  1977  (IS  USC  Sec.  78dd-l,  et  seq.)  which  provkies  for  civil  and  criminal  penalties  against  individuals  who  directfy 
or  iodirecdy  make  or  fecilitaie  ccHtupt  payments  to  forngn  officials  to  obtam  or  keep  business.  To  die  best  of  our  knowledge,  die 
poformance  by  the  parties  of  dieir  respective  obligations  covered  cm-  to  be  covered  under  this  transaction  does  not  and  will  not  violate 
any  applicable  law. 

10.  The  representations  made  and  the  fects  stated  by  us  in  these  certifications  and  its  attachments  are  true,  to  the  best  of  our 
knowledge  and  belief,  and  we  have  not  misrepresented  or  oaiitted  any  material  facts.  We  further  understand  that  these  certifications 
are  subject  to  the  penalties  for  fiaud  against  die  U.S.  Govenunent  ( 1 8  USC  1 00 1 ). 


By:. 


Print  Name   (Authorized  Rqmmilittve  of  the  Benefleiiiy) 
Title: 


Signature: 
Date: 


If  the  beneficiary  can  not  make  any  or  all  of  the  required  certifications  as  they  are  presented  here,  Ex-Im 
Bank  must  be  contacted  to  request  written  permission  to  delete  or  alter  the  certification,  without  which  the 
insurance  policy  may  not  be  valid. 
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Bxpiry  Data  S/3i/oa 


(Please  Print  or  Type) 
INSURANCE  BROKER:  If  nooe.  insert' 
y^me  nf  Rfokerage: 


APP.  NO, 


none. 


Broker  #: 


_(Ex-Im  Bank  Use  Only) 


Contact  Person: 


Phone  #: 


F«x#: 


E-Mail: 


1.  APPUCANT: 

Applicant  Name: 


(Ex-im  iaee«lvt  fruiirm^  «; 


QSSMLJBS3SSL 


Phone  #: 


_) 


Position  Title: 


fnf, 


Street  Address: 


E-Mail: 


QSXL 


State: 


ZioCodt: 


AND 


Please  attach  tlie  following  infonnation  unless  you  submitted  this  information  within  the  past  6  months  for  Policy  No. 

a.  Taxpayer  ID  #: Duns#: [ Congressional  District 

b.  Market  Rating: Rating  Agency: Date: \ ,  OR 

c.  (1)  D  Your  most  recent  published  annual  rqxxt,  or  audited  financial  statements. 

(2)  a  Your  most  recent  available  I  OK  and  lOQ  repofts. 

(3)  D  A  credit  agency  report  dated  within  6  months.  If  unavailable,  attach  chedc  for  $35.00  to  cover  Ex-Im  Bank's  cost  in  ordering  report 

(4)  How  kmg  have  you  been  lending  intematioaaUy? 

(5)  To  what  countries  do  you  actively  lend? 


(6)  How  is  your  foreign  loan  portfolio  broken  down  between  govenmient 

(7)  How  often  do  you  visit  your  overseas  bayers7_ 


_%  and  private %  sector  buyers? 


(S)  D  Attach  Ae  names,  titles,  and  the  intematioiuJ  lending  badcgrounds  of  dw  mdividuals  responsible  for  administering  Ex-Im  policies. 

TRANSACTION: 

This  insunmce  applicstion  is  for,  check  one,  a  credit  extended  by  you  based  oo: 

your  relationship  with  the  Buyer  or  Gtiarantor ,  aO  Buyer  Cmlit,  or,  yoor  relationship  with  the  ejqMrter,  aD  Supplier  Oredit 
This  q)plication  is  for  D  Comprehensive  (Commercial  and  Political  Cover)  crD  Political  Only  Cover. 
This  apphcatioa  is  Cor  a  O  Single  Financing  or  aD  Revolving  Line. 

Ctadit  limit  requested  S 

Payment  terms  i«quested_ , 


Ex-Im  Bank  reqoires  a  written  ddx  obligatioii,  Le.,  promisaoiy  iwle  or  dndL  If  none,  check  here  D  and  provide  a  fill]  descnpdcm  of 

documeotBtion  which  constitntes  the  buyer's  ddit  obligation.^ . 

g.  Indicate  wiietfaerQ  negotiating  or  Qfinmcing  mandate  received. 

h.  For  buyer  credits,  provide  a  brief  descriptiai  of  die  products  (for  supptier  credits  see  5.c.) 


BUYER:  The 'iiuyer"  is  the  entity  whfchagBcs  to  repay  the  credit  (loan).  Refig  to  Ex-Im  Bank's  Short  Tenn  Credit  Stmda^^^ 

fix- Buyen  to  detennine  ttw  likel9x)od  of  approval: 
Hiis  buyer  isO  Sovereign, D  Non-Sovereign  Public  Sector,  orDPrivate  Sector. 
ByYffWmff . 


(Ex-la  Me  0Blv:Fae#: 


) 


Contaaoenan: 

Phone  #: 

Position  Title: 

State/Prnvjaoi , 

Postal  Code: 

ESLlL 


E-Mail- 
Citv: 


rnimtrv 


The  following  information  on  dK  buyer  b  necessary  unless  the  credit  is  based  on  a  guarantor,  if  so  check  hercO  and  complete  for  tiie  guarantor 
b.  For  all  applications  provide  in  an  attachment 

(1)  D  A  summary  of  credit  facilities  (insured  and  uninsured)  extended  by  iheO  applicant  or  the  O  exporter  (for  Supplier  Credits)  to  this 
buyer/guarantor  specifying  the  high  credit,  wtietber  secured  or  unsecured,  and  tenor(s)  with  details  on  past  dues  (if  applicable),  oD  None. 

(2)  For  D  non-sovereign  pnblic  or  D  private  buyers/guarantors  on  whKh  comprehensive  cover  is  requested,  provkle  the  following: 

(a)  Marl^et  Rating: Rating  Agency: Date: ,OR 

(b)  Da  bank  reference  not  older  tlum  6  moodis  from  date  of  application  and 

(i)  D  2  Ex-Im  Bank  Trade  Refierwice  forms  (EIB99-14)  dated  within  6  months  of  tlie  af^lication  and 

(ii*)  D  For  a  credit  limit  up  to  SI  miUion,  die  last  2  fiscal  year  end  audited  or  signed  unaudited  financial  statements  with  notes. 

D  For  a  credit  limit  over  SI  million,  provide  3  fiscal  year  end  audited  statements  widi  notes  and  tiie  most  recent  interim  statements 
with  notes  if  the  last  fiscal  year  aid  is  more  than  9  months  prior  to  q>plication. 

(3)  D  The  applicant's  credit  memorandum  on  the  buyer/guarantor. 

(4)  Have  you  visited  the  buyer/guarantw?  D  No  D  Yes,  if  yes  give  date: and  attach  a  copy  of  your  call  report. 


EIB-92-41  (1(V01) 
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CMS  •   304t-O00S 
tKplty  Data  5/3i/oa 


4.  GUARANTOR:  The  "guarantor^  is  the  entity  wrfiicfa  agrees  to  repay  die  credit  if  die  borrower  does  not  Complete  the  infonnation  bekiw 


provide  the  infonnation  in  3.b.  if  the  credit  b  based  on  the  guarantor. 
This  guarantor  b  D  Sovereign,  D  Non-Sovereign  Public  Sector,  orD  Private  Sector. 
Guarantor  Name: 


(E.-IITI  UK  orJv:  File  U: 


Uk 


Contact  person: 

Phone  #: 

Position  Title: 

Street  Address: 

State/Provirv^; 

Postal  Code: 

Duns#: 


Fax#: 


MMl 


Citv: 


Country: 


5.  For  SUPPLIER  CREDITS  only: 

NOTE:  You  are  not  required  to  fill  out  thb  section  for  Bayer  Credits  but,  if  any  information  is  known,  please  complete  in  a,  b  and  c 
a-  EXPORTER: 

The  "exporter"  is  the  entity  which  contracts  widi  die  buyer  for  die  sale  of  die  U.S.  items  and  services.    (En-im  me  oniv:  File  U: ) 


Exporter  Name: 


Phone  #: 


Contact  person: 


£S2Ll; 


Position  Title: 


E-Motl; 


Street  Address: 


QIYL 


State: 


Taxpayer  ID  #: 


j^^Ml 


Zip  Code: 


Fiscal  year  ended  (mo.  &  vr.): 


Gross  sales  revenue  in  last  fiscal  year.  S 


Congressional  District 


Standard  Industrial  Code  of  business: 


#  of  employees: 


Indicate  (Mot  Requircrf)  if  owned  bv  a  D  Woman  or  D  Ethnic  Minoritv.  describe: 


If  "Documentary"  cover  b  desired,  check  here  D  and  attach  the  following  unless  the  exporter  submitted  it  within  the  past  6  months  for  Policy 

No. .  Refer  to  Ex-Im  Bank's  Short  Term  Credit  Standards  (EIB99-09)  Exporter  Standards  for  an  Enhanced  Assignment  to  detenniac 

die  likelihood  of  approval  of  documentary  cover  if  the  exporter,  using  the  US  Small  Business  Administration  guidelines,  b  a  small  business. 

(1)  O  A  bank  reference  on  die  exportCT  dated  within  6  months  ofdieq>pUcatiQD  and 

(2)  D  2  trade  references  on  the  ejqiorter  dated  withm  6  mondis  of  the  qjplicatioo  and 

(3)  The  last  2  fiscal  year  financial  statements  of  the  exporter  as  follows: 

Qm,  fym^P*  f -""'^  rrredit  Limit  X  "/.utFcnver^  Minimum  Requirement 

O  $500,000  or  less  signed  by  an  authorized  oETicer  of  tlie  exporter 

D  SSOO.OOl  -  $999,999  reviewed  by  a  CPA  vndi  notes  attached 

D  $1,000,000  or  more  audited  by  a  CPA  widi  opinion  and  notes  attached 

NOTE:  The  net  wmth,  incfaidmg  subordinated  shardiolder  debt,  of  die  exporter  must  be  at  least  20%  of  the  Claim  Payment  Limit 

b.  SUPPLIER:  The  "supplier"  b  the  U.S.  entity  n^iidi  produces  die  items  and/or  performs  the  services  to  be  exp<xtad. 


Check  if  die  siqiplier  b  abo  the  O  txporta  orcooqilete  die  following: 
Supplier  Name: 
Contact  person: 
Position  Title: 


fE»-im  MeoBK:File#: 


£bfiB£#l. 


ESLlL 


EJMl 


Street  Address: 


£itiL 


smL 


ZiK£sd£L. 


Taxpayer  ID  #: 


P"M«: 


Congressional  District 


Fiscal  year  ended  (mo.  &.  vr.V 


Gross  sales  revenue  in  last  fiscal  year  S 


Standard  Industrial  Code  of  business: 


#  of  employees: 


hidicale  (Not  Raauii^n  if  owned  bv  a  D  Woman  or  D  Ethnic  Minority,  describe: 


c.  PRODUCTS:   All  applicants  should  note  diat  there  are  specific  United  States  content  requiremoits  for  all  transactions  and  that  exports* 

are  required  to  complete  an  Exporter's  Certificate  forni  EIB-94-07  for  "Documentary"  cover. 
(1)  Products:  ^  New  D  Used   (Ifused,  cmnplete  and  attach  Used  Equipment  Questionnaire,  ElB-92-63) 
Q)  Description  of  products*: 

(3)  Are  products  listed  on  die  United  States  Munitions  Lbt  (part  12 1  of  Tide  22  of  die  Code  of  Federal  Regulati<»s)?         D  Yes     D  No 

(4)  Is  each  product  produced  or  manu£utured  in  die  United  States?  D  Yes     D  No 

(5)  Is  at  least  one  half  of  die  value,  exclusive  of  price  mark-up,  exclusively  of  US  origin?  D  Yes     D  No 

(6)  Will  any  value  be  added  to  die  products  after  export  from  die  United  States?  D  Yes     D  No 

If  yes  please  attach  an  explanation;  die  transaction  may  not  be  eligible  for  coverage. 

•  The  BorrowCT,  Guarantor,  Buyer  and  End  User  must  be  foreign  entities  in  countries  for  which  Ex-lm  b  able  to  provide  support,  see  Ex-lm's 
Country  Limitation  Schedule  (CLS)  atwww.exini..gov .  There  may  not  be  trade  measures  against  them  under  Section  201  of  the  Trade  Act  of 
1974,  see  http://dockets.usitc.gov/eol/public/  click  on  201.  There  may  not  be  trade  sanctions  in  force  against  diem.  For  a  list  of  products  and 
countries  with  Anti-Dumping  or  Countervailing  Duty  sanctions  see 
httDy/20S.197.120.60/oiav/«upsetn«gAlIDocIDA)6DAFSA6C0CS29098S256A0A004DEE7D. 


EIB-92-41  (ICVOl) 
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Expiry  Date  S/31/02 

6.  PARTICIPANTS:  Describe  any  direct  or  indirect  ownership  or  family  relationship  between  any  of  the  participants  in  ftis  transaction 
If  none,  insert  "none". 

□  the  applicant  and  for  supplier  credits:  D  tlw  exporter,  or 

for  buyer  credits:    Q&e  buyer  and  ^  the  guarantor  (if  any). 

7.  The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (the  Bank)  that 

A.  I)  it  is  a  financial  institution  doing  business  in  the  United  States,  ot  a  jurisdiction  thereunder,  in  accordance  with  applicable 

Federal  or  State  banking  laws  and  regulatkms  OR 
2)  it  has  received  a  written  statement  of  exceptkm  fixmi  the  Bank  and  attached  it  to  this  certification,  permitting  participation  in 
the  transaction  despite  an  inability  to  make  this  certification. 

B.  it  undertakes  to  carry  on  its  business  with  due  care  in  financing  exports  hereunder,  and  in  regard  to  the  conditions  of  the  contract  and  the 
tnistwordiiness  of  the  exporter  and  buyer. 

C  (I)  neither  it  nor  its  principals  have  been  within  the  past  3  years: 

(«)  debarred,  suspended  or  declared  ineligibte  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

(b)  fonnally  proposed  for  debarment,  with  ■  final  deCermination  still  pending; 

(c)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Gevemmeat  Wide  Nonprocnraaeot 

Debarment  and  Saspeosion  Regniatioas;  CoaimM  Rule  which  defines  Coveted  Transaction. 
(2)  It  certifies  that  it  is  net  deOnqucat  on  any  mounts  due  and  owing  to  the  U.S.  Gwenuneat,  its  agencies  or  inslnunentalities  as  of  the  date  of 

this  application.  OR 
(3)  It  has  received  a  written  sutement  of  exception  fiwn  the  Bank  and  attached  it  to  this  ceniTication.  pennitting  participation  in  the  transaction 

despite  an  inability  to  make  ceitificatiaas  (1)  (a)  diroagfa  (c)  and  (2). 
It  Anther  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  die  transaction  with  any  individual  or  entity 

that  has  been  subject  to  (1)  (a),  (b)  or  (c)  above. 

D.  it  will  complete  and  submit  Fom-LLL,  Disclosure  Form  to  Report  Lobbving  it  to  the  best  of  its  knowledge  and  beUet  any  fiinds  have  been 

paid  or  will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 

(1)  an  oflicer  or  employee  of  any  U.S.  Government  agency,  or 

(2)  a  Member  of  Congress  or  a  Member's  employee,  or 

(3)  an  ofiRcer  or  employee  of  Congress.  This  <^am>tappfy  to  comuiiuUms  paid  by  Ae  Bank  to  ituurance  brokers. 

E.  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  diis  Poiky  that  is  a  violation  of  die  Fareiga  Cormpt  PracticM  Act  of  1977 

(IS  use  Sec  78dd-I,  et  seq.)  which  ptovkies  for  civil  and  criminal  penalties  agaimt  indivkhials  who  dnectly  or  mdirecdy  maVo  or 
fiKalitale  comqit  pqnneitt  to  Ibreign  ofTiciab  to  obtain  or  keep  boskiess.  To  the  best  of  its  taxmledge,  dte  p^ 
their  respective  'obligations  covered  or  to  be  covered  under  this  Policy  does  not  and  will  not  violate  any  applicable  law. 
p.  (1)  die  infonnatkin  being  requested  is  done  so  under  authority  of  the  Eipa>t-Impart  Bank  Act  of  194S  (12  USC  635  et  seq.); 

(2)  provkhng  die  infbrmatna  is  mandatory.  FaOore  to  do  so  may  result  in  die  Bank  being  unable  to  determine  eligiiilily  to  Ae  FMky.  Tbe 
informttioa  provkJed  win  be  reviewed  to  detennme  die  partidpaflts'  ability  to  periionn  and  pay  under  the  Policy. 

(3)  die  Bank  may  not  require  die  inflDrmatMa  and  applkants  are  not  required  to  respond  unless  a  currendy  valkl  OMB  comol  nmiber  is  displayed  on 
diia  form  (see  upper  right  of  each  page); 

(4)  die  infoimatiaa  provided  will  be  heM  confidential  subject  to  die  FTeedoai  of  laforBatioa  Act  (5  USC  552)  and  die  Privacy  Act  of  1974  (5  USC 
552a),  except  as  required  to  be  disckiaed  under  applicable  laws; 

(5)  tiansfar  of  fmaacial  records  mchided  m  dus  apptaixia  to  private  parties  or  anodier  U.S.  Government  andwrity  will  not  be  nahorized  except  as 
permitted  under  die  Rigbt  orniaaciai  Privacy  Act  of  197B  (12  USC  3401). 

(6)  the  pabHc  burden  repoitmg  for  diis  coUcction  of  iaformation  is  estimated  to  average  I  hour  per  response,  iiichidh«  reviewing  instructions, 
seardiing  data  sources,  gadiering  information,  oomptedng.  and  reviewing  die  appikatnn.  Send  mmm— tf  i^ardmg  die  burden  estimate, 

including  soggestMns  for  reducing  k,  to  Office  of  Management  and  Budget,  Papenroik  Reduction  Project  OMB#  3048-0009.  Washington.  D.C.  20503. 
the  representadons  made  and  die  ftcts  stated  by  it  in  diese  cotificalions  nd  its  attachments  are  true,  to  die  best  of  its  knowledge  and  belief; 

and  it  has  not  misrepreacatid  or  omitted  any  material  fiKta.  It  finlfaerundetsiaDdsdiatdiesecertificatMios  are  subject  to  die  penalties  for    ^ 
fraud  against  die  U.S.  Ooverament  (18  USC  1001). 


G. 


J- 


Signatnre  Print  Name  and  Tide  Date 

Note:  Please  respond  to  all  items  and  sign  appUcatkn.  AppUcadoos  not  completely  filled  out  or  not  submitted  with  required  financial  and 
credit  information  will  be  withdrawn. 

Send,  or  ask  your  hisurance  broker  or  dly/state  partidpant  to  review  and  send,  this  application  to: 

Ex-4m  Bank,  8U  Vermont  Avcwie,  NW,  Washington,  D.C.  20571  or  mi  Es-lm  Regknal  Offlce. 
The  fa-lm  Bmk  »rii«i««  h  ^-hHrf/^^— n».exfan.gov> 

TIeua  ooa^iac:  The  applicint  was  infomed  abom  Ex-Im  by:       D  An  Ex-Im  Regiontl  Office: 


D  An  Ex-bB  Ciiy/Stue  Putner:, 
D  A  Broker: 


D  A  U.S.  Export  Aninance  CeaBr:_ 

Dai 


D  A  Local  Oevelopaea  Amhori^:. 


□  Odier(qieciiy):_ 
END 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

Financing  or  Operating  Lease  Coverage 

Explanation  of  Application  Form  for  Export  Credit  insurance 

THIS  EXPLANATION  IS  GIVEN  ONLY  FOR  THE  PURPOSE  OF  ASSISTING  YOU  IN  REVIEWING  THE 
APPLICATION  FORM.  THE  COMPLETE  TERMS  ANDCONDITIONS  OF  COVERAGE  ARE  SET  FORTH  IN 
THE  FOLIC  Y  ITSELF.  PLEASE  NOTE  THAT  ALL  UNDERLINED  WORDS  IN  THIS  EXPLANATION  AND  THE 
APPLICATION  FORM  ARE  DEFINED  IN  THE  POLICY 


INTRODUCTION  -  Two  Types  of  Coverage:  Operating  and  Financing  Leases 

The  Export-Import  Bank  of  the  United  States  (Ex-Im  Bank)  has  created  two  credit  insurance  policies  for  the  leasing 
industry,  one  entitled  Operating  Lease  Policy,  and  the  other  Financing  Lease  Policy.  Each  provides  a  unique  system  of 
coverage  which  is  described  below.  It  is  important  to  know  ttut  the  terms  c^ierating  lease  and  financing  lease  are  used 
herein  as  descriptive  tides  for  the  purposes  of  the  policies  only.  Definitiom  of  an  operating  lease,  true  lease,  financing  or 
fiill  payout  lease  vary  depending,  upon  whether  one  is  speaking  in  the  coiUext  of  accountmg,  taxes,  commercial  law,  or 
international  trade.  These  definitions  do  not  affect  your  choice  between  the  two  Ex-Im  Bank  policies.  The  choice  between 
the  Operating  Lease  Policy  or  Financing  Lease  Policy  depends  up>on  the  charactenstic  of  the  transaction.  The  Finance 
Lease  Policy  must  be  used  if  the  transaction  is  essentially  a  conditional  sale  and  the  intent  of  the  lessor  is  to  transfer  title  at 
the  end  of  the  lease  period.  Usually  there  is  no  or  little  residual  value.  The  Operating  Lease  Pobcy  must  be  used  if  the 
transaction  is  not  essentially  a  sale,  but  involves  the  rental  concept  (i.e,  the  lessor  does  not  intend  to  transfer  title  to  tiie  lessee 
at  the  end  of  the  lease  period).  Usually  there  is  a  significant  residual  vahie.  All  transacti<Mis  which  have  residual  vahie 
greater  than  or  equal  to  25%  of  the  fiill  value  of  the  leased  products  must  use  the  Opeiating  Lease  Policy. 

The  separation  between  the  two  types  of  coverage  is  due  in  part  to  the  necessities  of  compliance  with  certain  international 
agreements  pertinent  to  medium-term  sales.  For  those  purposes,  the  financing  lease  is  viewed  as  a  medium-term  sale  and 
therefore  an  advance  payment  from  the  lessee  to  the  lessor  is  required.  An  operating  lease,  however,  which  embodies  the 
expectation  of  repossession  of  a  leased  product,  which  product  may  or  may  not  have  retained  its  expected  market  value, 
can  be  viewed  by  Ex-lm  Bank  as  a  rental  and  thereby  can  be  underwntten"  by  Ex-Im  Bank  without  the  imposition  of  an 
advance  payment  requirement. 

Coverage  is  made  available  for  leased  products  of  United  States  origin  as  defined  by  the  current  underwriting  guidelines. 
Used  products  may  be  covered.  Refer  to  Ex-Im  Bank's  Fact  Sheet  on  Used  Equipment  Chiidelines  EIB92-63.  Lessors 
may  be  located  in  the  United  States,  the  country  where  the  Isssffi  is  located,  or  a  third  country.  Coverage  is  available  for 
.  products  which  have  been  previously  exported  from  the  United  States,  however,  products  which  have  been  exported  as 
a  sale  or  financing  lease  must  be  returned  to  the  United  States  for  at  least  one  year  to  be  eligible  for  coverage.  Products 
which  have  been  exported  under  an  operating  lease  must  also  be  returned  to  the  United  States  but  there  is  no  minimum 
repatriation  period  required.  . 

STRUCTURE  OF  EX-IM  BANK'S  FINANCING  LEASE  POLICY 

Similar  to  the  structure  ofa  medium-term  sale  transaction,  there  is  a  requirement  ofa  15%  advance  pavment  from  the  ksSfiC 
to  the  lessor  (apphcant/insured)  on  or  before  the  deliveiy  of  the  l^sfid  ccoduslS-  The  advance  pavment  may  be  financed. 
You  can  only  insure  the  remaining  85%  of  the  liass  transactioa 

Should  the  lessee  default,  coverage  is  provided  for  the  insured  percentage  of  eachiass  payment  as  it  fells  due  until  the  end 
ofthe  lease  tenn.  Coverage  is  usually  provided  at  lOO^/b.  At  the  time  of  claim  payment,  the  jusucsd  is  obligated  to  o^sfer 
to  Ex-Im  Bank  all  remaining  obligations  ofthe  lease,  as  well  as  title  to  the  leased  products.  The  coverage  of  kaS£  payments 
as  they  become  due  remains  effective  regardless  of  failed  repossession  efforts  for  any  reason  or  Ex-lm  Bank's  own 
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subsequent  repossession  of  a  leased  product  which  has  lost  its  market  value. 

STRUCTURE  OF  EX-IM  BANK'S  OPERATING  LEASE  POUCY 

Coverage  for  Stream  of  Payments  During  Repossession  Efiforts  -  This  policy  divides  coverage  into  two  distinct  parts, 
the  first  being  for  the  stream  of  payments  which  fall  due  during  a  limited  repossession  efforts  period  after  default  of  the 
i^Sfifi-  Although  the  length  of  the  repossession  efforts  period  will  be  underwritten  on  a  case-by -case  basis,  it  will  generally 
extend  to  cover  those  periodic  and  approved  non-penodic  payments  whichMdue  during  a  maximum  period  of  five  months 
after  the  {jg^ilt.  The  intention  of  this  first  coverage  is  to  maintain  the  insured's  stream  of  payments  while  He  takes  action 
to  repossess  the  leased  products.  Coverage  for  the  stream  of  payments  is  usually  provided  at  1 00%  for  sovereign  lessees 
and  90%  for  ail  others. 

Coverage  for  Governmental  Prevention  of  Repossession  -  If  the  insured  has  elected  to  purchase  this  coverage  and 
is  unable  to  effect  igjQSSSSiSD  during  the  repossession  efforts  period,  he  may  then  claim  under  Risk  5  coverage,  but  only 
if  repossession  is  prevented  by  the  type  of  government  action  specifically  described  under  Risk  5  of  the  Operating  Lease 
Policy.  Generally,  those  risks  are  referred  to  as  expropriation  or  confiscation.  Coverage  will  be  limited  to  the  actions  of 
the  governments  of  those  countries  which  the  insurer  agrees  to  specify  in  the  declarations.  A  failure  of  the  insured  to  effect 
repossession  for  reasons  other  than  those  specified  in  Risk  5  is  not  covered.  Note  that  the  valuation  of  coverage  under  Risk 
5  IS  the  fair  market  val^ig  of  the  leased  products  at  the  time  of  claim  submission.  The  coverage  percentage  under  Risk  5 
is  100%. 

POUCY  ISSUANCE 

Both  the  Operating  Lease  Policy  and  iMnancing  Lease  Policy  are  of  the  single  transaction  type,  meaning  that  a  separate 
policy  is  issued  for  each  separate  lease  you  insure  with  Ex-Im  Bank.  Upon  the  review  and  approval  of  your  application, 
Ex-Im  Bank  will  issue  a  commitment  notice  for  90  days,  reflecting  the  coverage  parameters,  including  the  credit  limits  and 
(jremium  due,  for  your  Jasfi  transactioa  The  policy  is  issued  once  you  pay  the  applicable  pronium  which  is  due  prior  to 
the  expiration  of  ttie  commitment  notice. 

The  Operating  Lease  Policy  offers  "limits"  type  coverage: 

Under  Risks  1, 2, 3, 4  on  the  stream  of  payments,  you  maypurchase  an  amount  of  insurance  up  to  the  credit  limit 
v/bach  Ex-Im  Bank  has  approved,  or  less,  if  you  deem  it  appropriate.  Ex-Im  Bank's  maxinnum  claim  payment  for 
these  risks  would  be  the  insured  percentage  ofthe  Jess  up  to  the  lesser  of  the  actual  amount  of  the  limited  number 
of  Q&dadk  and  non-periodic  payments  specified  in  the  policy  declarations  or  the  coverage  credit  limit  you  have 
purchased. 

In  a  similar  manner,  for  Risk  5,  you  may  purchase  an  amount  of  insurance  up  to  die  credit  limit  which  Ex-Im  Bank 
approves,  or  less  if  you  desire,  to  cover  the  value  of  the  leased  products  should  their  repossession  afte  a  default 
be  prevented  by  one  ofthe  fbmis  of  governmental  intervention  set  forth  in  the  policy.  Under  Risk  5,  the  claim 
payment  woukl  be  the  insured  percentage  ofthe  fair  market  value  at  the  time  of  claim,  but  limited  by  the  credit  limit 
of  coverage  you  have  purchased. 

Note  that  prior  to  the  time  of  policy  issuance  you  must  make  the  fiiud  deciskxi  cmi  your  credit  limits,  taking  into 
consideration  whatever  factors  you  choose,  including  the  possibilities  that  a  default  and  prevention  of  repossession 
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may  occur  very  early  during  the  life  ofthe  lease. 

Under  the  Financing  Lease  Polky,  Ex-Im  Bank's  maxiirium  claim  payment  for  Risks  1,  2,  3,  4  would  be  the  iosuifid 
percentage  of  fee  amount  ofthe  insured's  loss  on  approved  non-periodic  payments  and  on  the  pincipal  and  covered  interest 
of  each  acnial  periodic  payment  as  set  forth  on  the  schedule  in  the  policy  declarations. 

FURTHER  POINTS  OF  CLARIFICATION 

o  Ex-Im  Bank  coverage  under  both  the  Operating  and  Financing  Lease  Policies  is  available  for  both  the  rental  portion 

ofthe  lease,  which  is  referred  to  as  penodic  payments,  and  also  other  non-rental  type  payments,  referred  to  as  approved 
non-periodic  payments.  Periodic  payments  must  be  due  from  the  lessee  to  the  lasuied  under  theJsase  at  equal  time  penods, 
but  the  amounts  of  such  payments  may  be  unequal. 

o  The  concept  of  a  non-periodk  pavment  is  intended  to  include  those  payments  whidi  are  obligations  of  the  ksfifi 

under  the  lease,  but  for  which  payment  is  due  upon  the  occunence  of  certain  ^jecified  contingerKies  other  than  the  passage 
of  equal  periods  of  time.  Such  obligations  might  include  service  or  maintenance  payments  payable  by  the  ]£SS£i  to  the 
insured  lessor.  If  such  non-periodic  payments  are  payable  to  a  third  party,  however,  they  can  be  insured  only  ifthe  Ijasfi 
contains  an  obligation  ofthe  lessee  to  reunburse  the  insured  if  such  payments  are  not  made  to  the  third  party  by  fee  i^sgc 
when  due  and  are  instead  made  by  the  insured.  Your  application  for  coverage  of  such  iMn-penodic  payments  will  be 
underwritten  by  Ex-Im  Bank,  and  a  credit  Umit  will  be  entered  for  each  approved  non-penodic  pavment 

o  Both  policies  require  that  the  lease  documentation  set  forth  certain  obligations.  Before  Ex-lm  Bank  can  realistically 

underwrite  a  transaction,  it  is  usually  necessary  to  review  at  least  a  draft  of  the  lease  documentation  prepared  for 
the  transaction  you  wish  to  insure.  That  draft  should  be  as  complete  as  possible  when  submitted. 

POUCY  RISK  TYPES 

Risks  1 , 2, 3  -  political  risks  of  non-payment 

(currency  inconvertibility,  cancellation  of  export  or  import  licenses,  war,  insurrection,  requisition 
or  expropriation) 

Risk  4-  commercial  risk  of  non-payment 

(protracted  d£&uil,  insolvency) 

Risk  5  -  governmental  prevention  of  repossession  of  leased  pixxhicts  (expropriation,  confiscation  -  applicable  to 

Operating  Lease  Policy  only) 


Inrormation  about  Ex-Im  programs,  the  materials  and  forms  mentioned  in  these  Inttructions  and  the  Application, 
names  of  Credit  Reporting  and  Rating  Agencies  may  be  obtained: 

-  from  Ex-Im "s  Website  <htip://www.exim.gov> , 

-  by  calling  an  Ex-Ira  Regional  Office:  Midwest  Chicago  (312)  353-8081,  Northeast:  New  York  (212)  916-0320, 

Southeast;  Miami  (305)  526-7425,  Southwest:  Houston  (281)  721-0465,  MidAilantic:  Washington.IX:  (202)  565-3902. 
West:  Los  Angeles  (562)  980-4580,  Orange  County  (949)  66O-1688extl50.  San  Francisco  (415)  705-2285, 
.  by  calling  the  Ex-Im  Business  Development  Division  I-800-565-EXIM  (3946),  or 

-  at  81 1  Vermont  Avenue,  NW,  Washington.  D.C.  20571. 

A  non-binding  insurance  premium  quote  can  be  determined  using  the  Website's  Exposure  Fee  Calculator 
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OMB  inO48-0009 

Expiry  Dae  3/31/02 


EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

APPLICATION  FOR  EXPORT  CREDIT  INSURANCE 
FINANCING  OR  OPERATING  LEASE  COVERAGE 

Date:. 
App.  No.:. 


(Ex-hn  Bank  Use  Only) 


(Ptcue  PriM  ar  Type) 

1 .  Applicant  Name  and  Address, 

use  9  digil  zip  code                  2.  Broker  Name  and  Number 

(If  none,  state  "None") 

Brokerage: 

Broker  No.: 

Attn.: 

Attn.: 

Telephone  No.: 

Tel  No.: 

Fax  No.: 

Fax  No.: 

E-Mail: 

E-Mail: 

.3.      Lessee  Name  and  full  Address 

(If  mailing  address  is  a  P  0.  Box,  also  provide  street  address) 


4.    Guarantor  Name  and  Address  (If  none,  state  "None") 


File  No. 


File  No. 


(Ex-lmBank  Use  Only) 


(Ex-lm  Bank  Use  Only) 


(Please  complete  Parts  I,  II,  III,  IV  aad  V  for  prompt  proceaiuis  of  your  request.) 
PART  1  -  ir«FORMATION  ABOUT  THE  APPLICANT 

5.  Please  attach  the  following  infprmation 

Your  most  recent  published  annual  report  or  financial  statements  (balance  sheet  and  income  statement)  signed  by 
company  ofTicers.  If  on  file,  please  indicate.  Q 

Recent  (within  12  months)  credit  agency  report  on  applicant.  If  unavailable,  please  attach  check  for  S3S.00  to  cover  the 
Export-Import  Bank  of  the  United  States'  (Ex-Im  Bank's)  cost  in  ordering  a  report.  If  you  have  submitted  this  report  or 
$35.00  to  Ex-Im  Bank  during  the  past  1 2  months,  please  indicate  and  the  requirement  will  be  waived.   D 

6.  Nature  of  business  (e.g.,  manufacturer,  independent  leasing  company,  leasing  subsidiary  of  a  bank,  etc.): 


Years  engaged  in:  a)  Leasing  within  your  country b)  Leasing  outside  your  country  . 

a)       Total  leases  and  sales  during  the  current  and  past  two  years: 

Within  your  country       S 


s_ 


Outside  your  country      J_ 


b)      Total  Employees:, 
d)     Tax  ID  #: 


c)  Standard  Industrial  Classification  (SIC)  Code  (if  known): 

e)  DUNS  »: f)  Congressional  District:. 


g)      Indicate  (Not  Requited)  if  owned  by  aDwoman,  or  anDethnic  minority,  describe. 
EIB-92-45     (9/01) 
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9.  What  are  your  principal  foreign  markets? 

10.  Principal  products  leased  (including  identification  of  major  suppliers  if  other  than  applicant): 


OMB  i3O4«<IO09 
Expiry  Due  S/31A)2 


38977 


PART  II  -  INFORMATION  ABOUT  THE  TRANSACTION 

11.  Check  one:     Firm  Lease     Negotiating  Lease     Responding  to  Invitation  to  Bid 

12.  Total  value,  term  and  schedules  of  payments  under  the  lease: 

(Attach  a  copy  of  the  final  l££££  if  available,  or  a  draft  copy  settinK  forth  al  least  those  proviiion«  required  by  the  policy.) 

'^       Ly??td  prpdyy t? New Used  (If  used,  attach  Used  Equipment  Questionnaire. ) 

a.  Specify  quantity,  serial  no.",  model  no.,  year  of  manufacture,  fair  market  value  per  unit  and  how 
derived,  and  a  description  of  what  the  product  does. 

b.  Is  there  an  active  market  for  this  particular  product  model  number  in  the  U.S.  today,  or  is  this  product  somewhat 
obsolete  in  the  U.S.  but  still  in  demand  overseas? 


c.       Manufacturer  or  vendor  if  other  than  applicant:. 


<•■      Is  each  Itasgd  Pffdmi  produced  or  manufactured  In  the  United  States  to  the  extent  that  at  least  85%  of  the  value, 
exclusive  of  price  mark-up,  has  been  added  by  labor  or  material  exclusively  of  U.S  origin?     Yes   No 

e.      Original  purchase  values 


f       Estimated  value  of  leased  prnductt  at  the  end  of  lease  term  $_ 
g.      Who  will  own  the  leased  products  at  end  of  lease  term? 


h.       Is  title  of  ownership  on  each  of  the  leased  products  unencumbered?  Yes  No    If  no.  please  attach  an 

explanation. 

i.        Does  the  kase  give  vou  the  right  to  repossess  the  leaded  nroduetji  in  the  event  of  default'' Yes  No 

Identify  the  reference  in  the  lease  regarding  repossession. 

j.       Are  products  listed  on  the  United  SUtes  Munitions  List?  (part  121  of  Title  22  of  the  Code  of  Federal  Regulations) 
DYes    DNo 

See  the  U.S.  Dept.  of  Commerce  Website  at  <httD://www.ita.doc.eov/import  admin/recofds/status>  for  a  list  of  products  and 
countries  with  Anti-DumpingorCountervailing  Duty  sanctions  or  call  Ex-lm's  Country  Risk  Analysis  Division  at  (202)  565-3730. 

14.  Is  the  Icssgf  going  to  be  the  user  of  the  leased  products  or  are  the  leased  products  expected  to  be  released  or  sold  to 
another  entity? Yes No.  if  no.  identify  the  entity  and  its  location: 

15.  Have  vou  ever  had  to  repossess  products  sold  to  or  leased  into  the  lessee's  country?  Yes  No 

a.  If  yes,  were  you  successful  in  your  repossession?  Yes  No 

b.  If  you  have  repossessed  products  in  the  Ifijicsi  country,  where  did  you  resell  or  release  them? 
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16.  What  procedures  or  measure*  (i.e.,  conforming  with  local  documentation  requirements  and-  standard  government 
regulations)  have  you  undertaken  to  assure: 

a.  that  you  maintain  good  title  to  the  leased  products  in  the  country  of  thelfissfifiin  this  transaction? 

b.  that  you  will  be  able  to  repossess  and  re-export  the  leased  products? 

17.  Does  the  lease  estahlish  an  uneondilional  oblig<-ition  of  ihel£SS££  to  make  non-cancelable: 

a.  periodic  payments? Yes  No 

b.  non-i>enodic  oavments? Yes No 

18.  Shipment  of  leased  products  will  begin  on  or  before (Date). 

19.  Other  insurance: 


£x-lm  Bank  requires  that  you  be  loss  payee  for  transit  insurance  for  the  actual  cash  value  of  the 

leased  products  at  the  time  of  shipment.  Has  transit  insurance  been  obtained  or  is  it  being  obtained? Yes  . 

(i)  For  what  actual  cash  value? 

(ii)  With  which  carrier? 


-No 


(iii)  Effective  dates:  from  . 


to. 


b.      Ex-lm  Bank  requires  that  casualty  insurance  on  the  actual  cash  value  of  the  leased  products  be  maintained  at  ail 
times.  Has  casualty  insurance  naming  you  as lfis&  payee  been  obtained  or  is  it  being  obtained?  Yes  No 

(i)  At  what  time  periods  will  you  require  a  certification  of  casualty  insurance  from  tbel£S2££? 
PART  lU  -  POUCY  SELECTION  INFORMATION  (Refer  to  "Explanation  of  Application"  form) 


D  Financing  Lease  Policy 
(Answer  only  questions  20  and  21) 

FOR  FINANONG  LEASE  POLICY 

20.     a.  Contract  price  of  the  leased  products  S_ 

Advance  payment  (minimum  13%)  S_ 

Credit  Limit  for  Principal  amojint 

of  pcriodig  pgymtnu  $. 


D  Operating  Lease  Policy 
(Answer  only  questions  22,  23  and  24) 


.  installments  beginning. 


Repayment  terms  for  periodic  payments 

Monthly   Quarterly  Semi -Annually  in 

(number) 
Attach  as  "Exhibit  A"  a  schedule  of  periodic  payments  breaking  out  the  principal  amounts  and  interest  for  each 
periodic  payment. 


d.      Do  you  wish  to  insure  any  non-periodic  payments?  Yes 


-No 


If  yes,  please  specify  the  credit  limit  requested  and  provide  a  description  (including  reference  to  the 
lease  provision)  of  what  each  payment  is  for. 

21.  Againjt  the  actions  of  the  government  of  which  countries  do  you  wish  insurance  under  Risks  2  and  3? 
FOR  OPERATING  LEASE  POUCY 

22.  Repossession 

At  what  point  after  default  do  vou  contemplate  beginning  repossession  on  this  transaction  and  how  much  time  do  you 
estimate  will  be  required  for  a  successful  repossession?  • 

23.  What  is  the  length  of  the  repossession  efforts  period  you  wish  to  insure? 

24.  a.      Requested  credit  limit  for  periodic  payments  coming  due  during  the  requested  repossession  efforts  period 
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b.      Attach  as  "Exhibit  A"  the  schedule  of  periodic  Davment.s 

25.  Do  you  wish  to  insure  any  non-periodic  payments?   Yes  No 

If  yes,  please  specify  the  credit  limit  requested  and  provide  a  description  (including  reference  to  the 
l£a2Sj>rovision)  of  what  each  payment  is  for. 

26.  Do  you  desire  coverage  fortheri8kofpreventionofrepossessionrRiski">ofthe  leased  r>rnHiir.tt'> Yes No 

Credit  Limit  of  fair  market  value  vnu  wish  to  insure  under  Risk  5:  $_ 

(Risk  5  premium  rates  will  be  applied  to  this  amount  only.) 

27.  Against  the  actions  of  the  government  of  which  countries  do  you  wish  insurance  under 
Risks  2.  3.  and  5? 

PART  IV  -  INFORMATION  ABOUT  THE  LESSRE 

28.  Please  attach  the  following  information: 

Credit  reports  on  the    IcHM.  »«»d  guarantor  (if  any)  not  older  than  one  year  from  date  of  application. 

Please  provide  one  report  from  one  of  the  sources  listed  in  Column  A  and  one  from  Column  B. 
Co\Mmn  A  Column  B 

_  U.S.  Commercial  Bank  __  Domestic  Credit  Agency 

_  Foreign  Commercial  Bank  _  Foreign  Credit  Agency 

.  Minimum  two  years  signed  financial  statements  (preferably  audited  and  m  English)  on  the  lessee,  and  guarantor  (if 
any).  Three  years  financial  statements  may  be  required  by  Ex-lm  Bank  on  ceruin  requests.  Your  internal  credit  analysis 
can  be  submitted  with  this  application. 

29.  a.  Summary  of  credit  experience  during  the  last  three  years  with  this  lessee  including  uninsured 

experience.  (Please  include  any  additional  information  you  may  consider  appropriate.) 

Total  Leases  and  Sales  each  year 
Highest  Amount  Owing  during  the  Period 
Payment  (Lease)  Terms 

b.  Describe  lessee's  payment  history  (check  one): 

_  No  prior  experience  Prompt/Discount      _  I  -30  days  slow 

_  30 -60  days  slow    "  More  than  60  days  slow 


$ $ $ 

$ $ J 


c.  Amount  now  owing  S_ 


.  as  of-. 


-(Date). 


d.  Amount  now  past  due  (indicate  maturity  dates  and  explanation): 

30.     Describe  any  direct  or  indirect  ownership  interest  or  family  relationship  which  exists  between  the 
applicant  and  the  j£ss££  or  guarantor.  If  none,  state  "None." 


31.  U.S.  trade  references  (names/addresses/phone  numbers/contacts).  Submit  copies  of  current  reports  if  available 

32.  '  Lessee's  principal  commercial  banks  (names  and  addresses): 

Please  aniwer  all  questions  and  sign  the  application.  Applicanon  not  completely  Hlled  out  or  not  Mbmitied  wiUi  at  least  the  fbllowiat  iafbmiatioa 
may  be  withdrawn: 

Copy  of  leMBf'«  application  (or  substitute)  to  lessor  lor  tlK  jojc  transaction. 
.    Ai  least  a  dnA  copy  oftheJatj  agreement  prepared  for  the  transaction  you  wiA  to  inaiie.  * 

■    Financial  statements  on  the  applicant,  lessee,  and  the  guannlor  (if  any). 
.    Credit  repons  on  Ihc  applicani.  lessee,  jiid  the  iiuaraniar  lif  anyV 
.    "Exhibit  A"  (schedule  of  periodic  mvmenis  you  wish  lo  insure). 
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PART  V  •  Tke  AppUcant  (it)  CERTIFIES  «ad  ACKNOWLEDGES  lo  the  Ex-tm  Bank  (the  Bank)  that: 


a.  it  is  (cheek  one): 

t)Q  a  corporation  organized  and  exiitiag  under  the  laws  of  the  United  States,  or  a  jurisdiction  thereunder,  or 

2)D  an  individual  or  partnership  resident  in  the  United  States;  or 

3)U  a  foreign  corporation,  partnership  or  individual  re{iatered  to  do  business  in  the  United  States,  OR 

4)Q  it  has  received  awrittenstatement  of  exception  from  the  Bank  and  attachedit  to  this  certification.permitting  participation 


in  the 


transaction  despite  an  inability  to  make  certiflcations  1 ,  2  or  3. 


b.  The  applicant  cerufies  that,  to  the  best  of  its  knowledge  and  belief,  the  products  and  services  to  he  exponed  in^the  transaction  described  in  this 
application  are  principally  for  use  as  indicaied  below.  If.  however,  the  applicant  has  knowledge  or  reason  to  believe  that  the  products  will 
be  re-exponed  from  the  original  lessee  s  country,  please  ONnpletc  iiem  (2) 

1)  Q  By  the  lessee  m  the  country  specified  above 

2)  D  If  not,  nante  country  where  pnxlucts  will  be  principally  used:  _______^.^^^__^_^__^_____^__^^_^^^  and 

by  whom:  __^.^__^^^_______^____^^^^_^_^^_^__ 


c.  it  undertakes  to  carry  on  its  business  with  due  care  in  financing  exports  hereunder,  and  in  regard  to  the  conditions  of  the  lease  and 

the  trustworthiness  of  the  lessor  and  lessee. 

d.  I)  neither  it  nor  its  principals  has  been  within  the  past  3  years: 

a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered 

Transaction  or 

b)  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

c)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Government  Wide 

Nonprocureraent  Debarment  and  Sntpeasion- Regulations;  Common  Rule  which  defines  Covered  Transaction. 

d)  It  certifies  that  it  is  not  delinquent  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its  agencies  or  instrumentalities  as 

of  the  date  of  this  application.  OR 
2)  It  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permitting  participation  in  the 

transaction  despite  atr  inability  to  make  certifications  I  through  4 
It  further  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the  transaction  with  any 

individual  or  entity  that  has  been  subject  to  a.  b  or  c  above. 

e.  it  will  complete  and  submit  Form-LLL.  Disclosure  Form  to  Report  Lobbying  if.  to  the  best  of  its  knowledge  and  belief,  any  funds 

have  been  paid  or  will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 

1)  an  officer  or  employee  of  any  U.S.  Government  agency,  or 

2)  a  Member  of  Congress  or  a  Member's  employee,  or 

3)  an  officer  or  employee  of  Congress.  This  does  not  apply  to  commissions  paid  by  the  Bank  to  insurance  brokers. 

f.  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrupt  Practices  Act  of 
1977 

(IS  use  Sec.  7gdd-l.  et  seq.)  which  provides  for  cnil  and  criminal  penalties  against  iixlivkluals  who  directly  or  indirectly  make  or 
facilitate  corrupt  payments  to  foreign  officials  to  obtain  or  keep  businefi.  To  the  best  of  its  knowledge,  the  performance  by  the  parties 
of 

their  respective  obligations  covered  or  to  be  covered  under  this  Policy  does  not  and  will  not  violate  any  applicable  law. 

g.  1)  the  uiformation  being  requested  is  done  so  under  authority  of  the  Ejiport-Import  Bank  Act  of  1945  (12  USC  635  et.  seq.); 

2)  providing  the  information  is  mandatory.  Failure  to  do  so  may  resuh  in  the  Bank  being  unable  to  determine  eligibility  for  the   Policy.  The 
information  provided  will  be  reviewed  to  determine  if  the  panicipants'  ability  to  perform  and  pay  under  the  Policy. 

3)  the  Bank  may  not  require  the  mfbrmauon  and  applicants  are  not  required  to  respond  unless  a  currently  valid  OMB  control  number  is  displayed 

on  this  form  (see  upper  right  of  each  page); 

4)  the  information  provided  will  be  held  confidential  subject  to  the  Freedom  of  Information  Act(S  USC  S52)and  the  Privacy  Act  of  1974 

(S  USC  552a),  except  as  required  to  be  disclosed  under  applicable  laws; 
S)inuisfer  of  financial  records  included  in  this  application  to  private  panics  or  another  U.S.  Government  authority  will  not  be  authorized  except  as 

permined  under  die  Right  of  Financial  Privacy  Act  of  1978  (I?  USC  3401) 
6)  the  pnbfic  burden  reponmg  for  this  collection  of  intormatlon  is  esiimated  to  average  1  hour  per  response,  including  reviewing  instructions. 

searching  data  sources,  gathering  information,  completing,  and  reviewing  the  application.  Sefid  conunents  regarding  the  burden  estimate. 


EIB-92-45     (9/01) 


Page    8   of  ^    < 


Federal  Register /Vol.  67,  No.  109 /Thursday,  June  6,  2002 /Notices 


OMB  r3O4«.OO09 
Expiry  Due  J/Jl/02 
including  suggestions  for  reducing  it,  toOfticc  of  Management  and  Budgci.  Paperwork  Reduction  Project  OMB#  3048-(X)09.  Wathineton 
DC  20503.  ' 

h.  the  representations  made  and  the  facts  stated  by  it  in  t  hesecertifications  and  its  attachments  are  true,  to  the  best  of  its  knowledge  and 
belief,  and  it  has  not  misrepresented  or  omitted  any  material  facts.  It  furtherunderstands  that  these  certifications  are  subject  to 
the  penalties  for  fraud  against  the  U.S.  Government  (18  USC  1001). 


38981 


Signature 


Print  Name  and  Title 


Mondi/Day/Year 


Send,  or  ask  your  insurance  broker  or  dty/sUte  partici|Mnt  lo  review  amd  send,  this  appiicatioa  to  Ex-Im  Bank,  811  Vermoat  Avenue, 
NW,  Washington,  D.C.  20571  or  an  Ex-lm  Regional  Oflice.  The  Ex-Im  Bank  website  is  <http://www.«»ifiiii  gnv>  .<»  -Instructions" 
Page  3  for  whom  to  contact  with  questions. 

Ple«e  oompleie:  The  applican  vrs  intbrmtd  alxxii  Ex-lm  by         Dad  Ex-lni  Reguiul  Onice: 

D  An  Ex-lm  Ciiy/Slaie  Partner D  A  U  S  Export  Assisunce  Cewef: 

D  A  Broker Q  a  BXc: 


Da  Local  Developmen  Authoriiy , 


Q  Other  (qxcify):. 
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INTRODUCTION 


APPUCATION  FOR  MEDIUM  TERM  EXPORT  CREDIT  INSURANCE  QUOTATION 
INSTRUCTIONS 


The  Expoit-IitifXHt  Bank  of  the  United  States  (Ex-Im)  b  an  independent  federal  agency  which  provides  financing  support 
for  the  export  of  U.S.  goods  and  services.  Several  programs  are  available,  including  Direct  Loans  to  foreign  buyers,  Financial 
Goaraotees  of  payment  for  lenders  to  foreign  buyers,  Worldag  Capital  Loan  Guarantees  of  payment  by  a  U.S.  exporter  to  its 
lender,  and  Export  Credit  lasurance.  £x-Im  issues  Letters  of  Interest  indicating  the  eligibility  of  transactions  for  these 
programs,  see  "Information"  below  to  obtain  an  application. 

These  instructions  are  for  an  application'for  export  credit  insurance  by  either  a  lender  or  exporter  on  a  transaction 
involving  sales  of  capital  goods  and  services  with  a  molium  repayment  term  to  a  single  buyer.  For  leases  see  EIB92-20  Fact 
Sheet  on  Lease  Policies  and  EIB92-45  Instructions  and  Application  for  Lease  Policies. 

INFORMATION  about  Ex-Im  programs;  the  fact  sheets  and  forms  mentioned  in  these  instructions  and  the  application; 
information  on  Private  Export  Financing  Corporation  (PEFCO)  export  financing;  names  of:  credit  reporting  and  rating  agencies, 
banks  interested  in  export  financing,  insurance  brokers  and  Ex-Im  Cily/State  Participants  may  be  obtained: 

•  fiom  Ex-Im's  website  <http://www.exim.gov> ,  sec  Programs,  then  Publications,  then  Export  Credit  Insurance  or 

-  by  calling  an  Ex-Im  Regional  Office:  Northeast:  New  York  (212)  916-0320,MkiAtlantk::  Washington,  D.C.  (202)  565-3902, 

Midwest:  Chicago  (312)  353-8081, 

Southeast:  Miami  (305)  526-7425.  Southwest:  Houston  (281)  721-0465, 
West:  Los  Angeles  (562)  980-4580,  Orange  County  (949)  66O-1688extl50.San  Francisco  (415)  705-2285,  or 

-  by  calling  the  Ex-Im  Business  Development  Division  1-800-565-EXIM  (3946),  or 
.  at  81 1  Vermont  Avenue,  NW,  Washington,  D.C.  20571 . 

REQUIREMENTS  TO  APPLY  for  a  medium  term  export  credh  insurance  policy: 

There  is  NO  Application  Fee. 
A  BOO  bindiag  insurance  premiam  rate  can  be  determined  using  the  Ex-Im  website  Exposure  Fee  Calculator 

or  you  may  call  Ex-Im,  see  above. 

1 .  The  REASON  Ex-Im's  support  is  requested  must  demcmstrate  that  the  transactim  will  not  go  forward  widiout  support.  See  the 

appli<^on  form  question  no.  S.  -  _ 

2.  Use  of  a  registered  Ex-Im  insurance  BROKER  or  an  Ex-Im  CITY/STATE  PROGRAM  PARTICIPANT  is  recommended 

but  not  required.  Use  of  a  broker  or  participant  does  not  affect  die  Ex-Im  premium  rate.  Regional  Offices  will  provide 
guidance  on  applications  as  well  as  lists  of  brokers,  city/state  program  participants,  and  lenders  interested  in  providing 
export  financing.  All  information  provided  in  an  application  will  be  held  coafidential,  subject  to  the  Freedom  of 
Information  Act,  5  USC  552,  the  Privacy  Act  of  1974,  5  USC552a,  and  die  Right  of  Financial  Privacy  Act  of  1978, 12 
use  3401  except  as  required  to  be  disclosed  under  applicable  laws. 

3.  The  APPLICANT  must  be  either  an  exporter  or  a  fmancial  instimtion  with  an  insurable  interest  in  the  transaction.  A  Taxpayer 

ID  number  is  requested  to  report  on  claim  payments.  The  Standard  Industrial  Code  (SIC)  or  NAICS  Code,  gross  sales  and 
number  of  employees  are  requested  to  determine  eligibility  for  small  business  benefits.  Gender  and  ethnic  minority 
ownership  interest  information  are  requested  but  not  required.  Also,  see  the  applicant  certifications  on  the  application 
and  Part  3  of  the  application,  the  Credit  InformatioB  Checklist,  which  is  required  to  demonstrate  the  ability  of  the 
applicant  and  exporter  or  supplier  to  perform  the  e}qx)rt. 

4.  The  payment  obligation  must  be  in  U.S.  dollars,  must  be  unconditioBal  and  must  be  evidenced  by  a  PROMISSORY  NOTE 

(single  disbursement  or  grid  forms  EIB-92-58A  or  B,  special  notes  for  Mexico  and  Venezuela)  or  conforming  to  the 
requirements  listed  in  the  insurance  policy  vi^ich  allow  use  of  a  note  form  other  than  Ex-Im's. 
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5.  The  EXPORT  must  involve  shipment  of  capital  goods  from  the  U.S.  Services  must  normally  be  provided  by  uT^"" 
personnel  and  may  be  provided  in  the  U.S.  or  at  the  foreign  site.  Used  equipment  may  be  supported  see  Used  Eau'imn^ 
Qjptifinoaus  BBD-M-25for  details.  Breeding  cattle  or  livestock  may  be  sVpportedfsee  lSlQ^^SS-62 
Allowance  is  made  for  goods  and  services  that  are  not  1 00%  U.S.  origin  as  follows:  "^"""'"^^  tiBi'2-62. 

-  The  Exporter's  Supply  Contract  may  include  U.S.  and  "eligible"  foreign  content 

-  Up  to  1 5%  of  the  Exporter's  Supply  Contract  may  be  eUgible  foreign  content 

.        -  If  more^than  15%  ofthe  Exporter;s  Supply  Contract  is  eligible  foreign  content  Ex-lm  may  provide  support  for  the  U  S 
content  only.  There  is  no  minimum  U.S.  content  requirement.  ^^ 

"f  "?!I5,'!.''t'*'^  Content"  includes  goods  imported  fiom  a  foreign  country  and  shipped  from  the  U.S.  witf,  the  exnort 

L  Arbuye^T**"*"  ""^'"*''  ^°^  '^^^  ^^  ""^  °*"  "^'^' ""  '^''^'  ^^'"^"^  '"  »  ^°"*«"  «^.  other 
"Goods  assembled  outside  the  U.S."  by  foreign  personnel  are  normaUy  ioeUgible  for  insurance  cover 
"Local  costs"  are  foreign  goods  and  services  originating  in  the  country  ofthe  buyer  and  may  only  be  included  in  the  insured 
amount  it  approved  by  Ex-Im  Bank.  ""uicu 

Sg  lBsuran<iy  Proerapi  Fpryign  Contegt  Requjrym^nty  EIB99-21  and  Local  Co.t  Policy  FRn.M.n<;  for  details 
Militaiy  goods  and  services  and  sales  to  or  for  use  by  militaiy/police/security  force  entities  are  Dormally  ineligible  see  Defense 
Product  Qyeytionnaire  EIB-92-61.  However,  goods  on  the  US  Munitions  List  are  not  necessarily  excluSd  '"^^^^^^ 
Fees  for  bank,  legal,  or  other  technical  services,  may  be  financed,  see  Financing  of  F««.  for  Ancillary  SarH.^  FRrLM.ii 
Ex-Im  has  cooperative  agreements  with  some  foreign  export  credit  agencies  like  itself  Ex-Im  may  be  able  to  provide  f\jll  sunoort 
for  goods  and  services  which  do  not  meet  the  domestic  content  requirements  if  the  foreign  content  is  from  one  of  those^ 
nations  and  there  is  no  other  U.S.  competition.  Ex-Im's  Reinsurance  O.,«^io^pf.jp>  Attachment  H  to  EIB95-10  wUl  be 
required.  See  Cppp^rative  losyraoce  Agreements  with  Foreign  Rrpott  Credit  Ay^nr^j.^  (fr^^)  rtooq  . , 
Capital  equipment  used  to  manufacture/produce  exportable  goods,  including  agricultural  commodities,  fiom  die  country  of 
unportation  will  require  a  detaUed  description  including  changes  in  the  level  of  production. 

6^c  PAYMENT  TERMS  to  be  insured  are  a  maximum  of  5  years  and  will  be  determined  by  die  details  ofthe  transaction  or 
crejtt  includmg  price,  buyer,  bonower,  guarantor,  goods,  services  and  use.  Sales  to  dealers,  distributors  or  others  for  resale  are 
limited  to  2  years.  Some  exceptions,  such  as,  sales  of  certain  aircraft  or  to  match  confinned  foreign  government  supported 
competition,  may  be  eligible  for  up  to  7  years.  "Grace"  periods  and  "baUoon"  payments  are  not  allowed.  Further  details  mxv  be 


foond  in  Ex-Im  Bank  Standard  Repayment  Terms  EBD-M-26. 


EXPORTER'S  SUPPLY  CONTRi^n' 

less  than  $80,000 
$80,000  -  less  than  S 1 75.000 
$175,000  -  less  dian  $350,000 
$350,000  or  more 


MAXIMUM  TTRM 

2  years 
3year8 

4  years 

5  years 


The  NET  CONTRACT  PRICE  is  the  amount  to  be  shown  in  the  eiqwrter's  invoice  related  to  the  goods  and  services  to  be 
exported  and  services  to  be  performed  by  U.S.  based  personneL  If  tiiere  is  more  dian  one  exporter  or  supplier  under  a 
transaction,  tiie  Net  Contract  Price  is  the  sum  of  the  Net  Contract  Price  specified  in  each  of  die  exporter's  or  supplier's 
ExpgTtff'sCCTtifiqit^  EBD-M-56.  The  Net  Contract  Price  includes  eUgible  foreign  content  but  exdades  local  costs 
Shippmg  and  insurance  charges  may  be  included  in  die  Net  Contract  Price  but,  if  from  a  foreign  source,  are  considered 
part  of  eligible  foreign  content.  Ancillary  service  fees  may  be  included  in  die  Net  Contract  Price  if  approved  by  Ex-Im 
Bank.  The  term  "Net  Contract  Price"  as  used  in  die  Exporter's  Certificate,  has  die  same  meaning  as  die  tem  "contract 
price"  as  used  in  mediumierm  policies. 

The  FINANCED/INSURED  PORTION  of  die  contract  price  is  die  amount  left  after  a  reqaiml  minimum  15%  cash 

payment  due  prior  to  deliveiy  or,  for  bank  policyholders,  fimding.  The  cash  payment  may  be  financed  separately,  but  is 
not  included  in  the  financed/insured  portion. 

The  FINANCED/INSURED  PORTION  may  not  be  more  than  the  lesser  of: 

-  $10  million,  excluding  interest  and  the  premium;  or 

-  85%  of  the  Net  Contract  Price;  or 

-  the  U.S.  content  of  die  Exporter's  Supply  Contract. 

The  premium  may  be  included  in  the  insured  financed  amount  witiiout  paying  "premium  on  premium."  TTiis  will  increase 
die  premium  rate  (sec  the  Ex-lm  website  Exposure  Fee  Calculator'^ 

The  STARTING  POINT  of  die  payment  obligation  and  corresponding  first  installment  are  determined  by  die  shipment  date(s), 
installation  period  (if  any),  consolidation  of  notes,  and  frequency  of  payments.  See  Guidelines  for  Starting  Points  EIB99- 
16.  For  semi-annual  payments  after  a  single  shipment  widiout  installation,  die  starting  point  is  die  shipment  date  and  die 
first  installment  is  due  within  6  months. 
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7.  The  BORROWER,  GUARANTOR,  BUYER  and  END-USER  must  be  foreign  entities  in  COUNTRIES  for  which  Ex-Im  is 

able  to  provide  support,  see  Ex-Im 's  Coimtrv  Limitation  Schedale  (CLS)  atwww.exim..pov  .  There  may  not  be  trade 
sanctions  in  force  against  them.  For  a  list  of  products  and  countries  with  Anti-Dumping  or  Countervailing  Duty  sanctions 
seehttD://20S.197.120.60/oinv/sunset.nsfyAllDocID/96DAFSA6C0CS29098S2S6A0A004DEE7D.  There  may  not  be 
trade  measures  against  tbem  under  Section  201  of  the  Trade  Act  of  1974,  see  httpi//doclcets.usitc.gov/eol/public/  click  on 
201.  You  jnay  call  Ex-Im  Bank's  Policy  and  Planning  Division  at  202-565-3770  for  details.  Also,  see  Part  3  of  the 
application  and  EBD-M-39  for  credit  iDformatioD  required. 

A  GUARANTOR  may  be  required  when  the  borrower  is  not  creditworthy  or  under  certain  other  circumstances.  See  EBD-M- 
39.  For  example:  guarantors  are  required  for  the  primary  source  of  repayment  (PSR),  which  may  be  either  the 
borrower  or  guarantor,  under  the  following  circumstai^ces: 

-  if  die  PSR  is  a  "start-up"  company; 

-  if  the  ability  of  the  PSR  to  pay  the  debt  depends  on  cash  flow  from  an  expansion  or  new  line  of  business  (see  EBD-M-39, 

Part  Q  for  exceptions  to  this  requirement  on  transaction  of  $1  million  or  more); 

-  if  more  than  25  %  of  PSR  sales  are  to  or  from  a  related/commonly  owned  company,  its  guarantee  is  required; 

-  if  the  PSR  is  a  private,  non-financial  institution  with  sales  revenue  of  less  than  U.S.  $50  million,  the  insurance  requires  the 

persona]  guarantee  of: 

-  an  owner  holding  at  least  50%,  or 

-  if  no  individual  has  a  msyority  position,  of  any  owner(s)  holding  20%  or  more.  This  requirement  is  not 

applicable  when  no  individual  holds  at  least  20% ,  however  a  guarantor  may  still  be  required. 

8.  Ex-Im  has  published  MEDIUM  TERM  CREDIT  STANDARDS,  EBD-M-39,  in  ordor  to  expedite  service.  Transactions 

meeting  all  of  the  standards  have  a  high  probability  of  being  ftvorably  considered,  absent  any  unusual  cnxumst^pces. 
PART  I,  transactions  of  up  to  and  mcluding  $1  million  -  describes  die  standards  and  what  can  be  done  if  they  are  not 

met 
PART  n,  transactions  of  greater  dian  $1  million,  up  to  and  including  $5  million  -  describes  the  standards  and  what  can  be 

done  if  they  are  not  met 
PART  m,  transactions  of  greater  than  SS  million  -  describes  the  standards  and  under  what  circumstances  required 

rapplemental  finandal  information  in  AttaclimeBt  C  of  EBD-M-39  must  be  provided. 

Applicants  are  enconraged  to  review  the  standards.  Applicants  should  determine  if  transactions  of  up  to  and  including  $5 
million  conform  to  standards  and  submit  calculations  showing  the  standards  are  met  or  provide  the  additional  information 
described  therein  when  standards  are  not  met  This  will  significantly  redace  the  time  to  process  die  application. 

INSURANCE  COVER  offered:  ' 

1.  Sales  must  be  to  a  single  or  to  "joint  and  several"  borrower(s).  There  are  no  medinm  term  "mnlti-bayer"  policies,  except 

those  issued  on  bank-to-bank  Imes.  Applicants  may  request  cover  for 

Single  sale,  single  skipmcHt  transactions  with  or  without  installation  by  the  exporter; 

Singk  sale,  moltiple  shipments  transactioas,  with  or  without  installation  by  the  exporter, 

Repetitive  sales  under  a  line  of  credit  extended  by  a  financial  institution  or  exporter  to  a  buyer,  or  sales  by  multiple 
exporters  to  multiple  buyers  under  a  medium  term  line  of  credit  from  one  bank  to  another. 
AppUcants  will  receive  a  time  sensitive  binding  Commitment  from  Ex-Im  to  issue  single  shipment  insurance  if  approved. 

Multiple  shipment  and  repetitive  sales  policies  are  automatically  issued  if  approved  and  have  a  final  shipment  date. 
Applicants,  their  brokers  or  city/state  participants  are  typically  advised  by  a  facsimile  letter  of  decisions  to  approve,  deny  or 

require  additional  mformation  on  applications. 

2.  COVERAGE:  Applicants  may  request 

COMPREHENSIVE  cover  against  all  the  commercial  (including  devaluation)  and  political  (excluding  devaluation, 

mcluding  transfer/inconvertibility)  risks  specified  in  the  policy  which  may  cause  default,  or 
POLITICAL  risks  cover  only. 
Transactions  with  sovereifn  buyers  or  guarantors  (diose  offering  the  full  faith  and  credit  of  the  country  of  importation) 
receive  comprehensive  cover.  Applicants  related  to  the  borrower  will  receive  political  risks  cover  only. 
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3.  PRE-SmPMENT:  Applicants  may  also  request  pre-shipmem  cover  against  certain  commercial  and  political  events  which 

may  cause  the  transaction  to  fail  prior  to  shipment.  However,  this  does  not  include  cover  against  contract  cancellation. 
Pre-shipment  insurance  cover  may  not  be  combined  with  an  Ex-Im  Direct  Loan.  A  minimum  5%  cash  payment  is  reouired 
at  contract  signmg  or  before  the  effective  date  of  pre-shipment  cover.  If  the  CLS  requires  that  a  letter  of  credit  be  u^  fo7 
the  payment,  the  letter  of  credit  must  be  issued  in  order  for  pre-shipment  cover  to  be  in  effect.  Applicants  may  also 
request  caver  for  progress  payments  if  such  payments  are  for  goods  and  services  to  be  delivered,  see  Ex-Im  Bank  F«et 
Sheet  EIBO 1  -04 . 

4.  PERCENTAGE  OF  COVER:  The  cover  is  on  100%  of  the  principal  and  interest  of  the  insured  loan.  Post  default  interest  is 

covered  at  100%  of  the  onginal  rate  of  interest  and  only  if  it  is  specified  in  the  note.  Interest  is  covered  until  the  date  of 
claim  payment  or  270  days  after  default,  whichever  is  earlier.  TTiere  is  a  180  day  waiting  period  to  file  claims  due  to 
commercial  nsk  defaults  other  than  insolvetKy.  There  is  no  waiting  period  for  claims  resuhing  from  insolvency  or 
political  risk  deftuits. 

5.  CONDmONALITY:  Insurance  is  a  conditional  risk  protection  product  which  requires  the  insured  to  provide  evidence  of 

conformance  to  the  insurance  contract  (policy)  by  submission  of  documents  at  the  time  a  claim  is  filed.  Insureds  are 
required  to  report  borrowers  who  are  60  days  past  due.  Single  sale,  single  shipment  policies  require  PAYMENT  OF 
PREMIUM  prior  to  shipment  Multiple  shipment  and  repetitive  sales  policies  require  insured  exporters  to  pay  premium 
by  the  1 5   day  after  the  end  of  the  montii  in  which  shipment  takes  place.  Insured  bank  premiums  are  due  by  the  30*  day 
after  the  end  of  the  month  in  which  fmancing  takes  place.  Claims  must  be  filed  within  240  days  after  a  default. 

6.  ASSIGNMENTS:  The  insurance  policy  may  be  assigned  by  an  insured  exporter  to  a  financial  institution.  Financial 

institutions  receive  a  "documentary"  assignment  which  provides  significant  protection  against  both  a  foreign  debtor's 
default  and  die  risk  of  non-conformance  to  the  policy  by  the  insured  exporter.  Insured  financial  mstitutions  will  receive  a 
documentaiy  policy  providing  the  same  type  of  cover  as  die  assignment  Financial  insdtotions  may  sell  insured 
promissory  notes  but  may  not  assign  the  proceeds  of  the  policy. 

7.  EXCLUSIONS:  Applicants  and  potential  assignees  should  read  the  polkry  text,  declarations,  endorsements  and  special 

conditions  carefully.  Exclusions  for  policies  issued  to  exporters,  in  addition  to  those  abeady  mentioned,  typically  include: 
loss  due  to  the  fauk  of  the  insured;  product  disputes  unless  settled  in  fiivor  of  the  exporter;  and  losses  insurable  under 
American  Institute  of  Marine  Underwriter's  War  Risks  and  Strikes,  Riots  and  Civil  Commotion  Clauses  insurance.  The 
documentary  assignment  and  poliq'  eliminate  such  exclusions  for  a  financial  institution. 

END.    - 
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APPUCATION  FOR  MEDIUM  TERM 
EXPORT  CREDIT  INSURANCE  QUOTATION 
APPUCATION  FORM 


OMB  No.  3048-0009 
Expires  3/31/02 


PItate  typt  Ihe  nquesud  information.  Add  pages  tfnecestary. 
Processing  of  your  application  may  be  delayed  or  the  ap^kaSon 
im^  be  wUhdnnim  {fike  refiuHed  iiifotmmUm  b  not  provided 


Abo  »ee  "INSTRUCTIONS"  Part  1 

1.  QHoUtion  TYPE  requested.  Check  q>plicable  boxes  in  both  "a"  and  "b." 

a)  □  SINGLE  SALE,  single  shipment    □  SINGLE  SALE,  multiple  shipments    □  REPETITIVE  SALES 

b)  O  COMPREHENSIVE,  i.e.,  commacial  and  political  risks  covter        O  POLITICAL  risk  cover  only 

2.  Have  you  applied  for  an  Ex-bn  Bank  Letter  of  bterest,  Gaarantee  or  Loan  for  this  transaction? 
DNo    OYes,     if  yes,  give:  LW or  PC# . 


3.  STATUS  of  export  contract  O  Contract  awarded  to  exporter 


□  Contract  under  negotiation 


O  Responding  to  bid 


4.  PRE-SHIPMENT  Coverage  Requested.  (Cona^tete  only  if  requesting  Pre-shipmeot  Coverage) 
□  Yes,  we  want  pre-shipmeDt  coverage, 
a)  Reason  pre-sh^ment  coverage  is  requested: . 


b)  Date  contract  executed  or  anticipated  date  of  signing: . 

c)  Estimated  period  between  dale  of  contract  and  final  diipnent  date  of  items:. 


d)  Attadi  a  sdiedule  of  any  progress  payments  made  or  to  be  made  by  the  boiTDwer  during  the  pre-shipment  period,  c  Attached   dNoik 

S.  REASON  for  seeking  Ex-Im  support  You  Bust  check  tte  box  bekmr  which  de9a:fi)e  die  rationale  for  support 

□  Confirmed  Fcneign  competition.  The  exporter  is  aware  diat  foreign  domiciled  con^Mipies  is  (are'>  competing,  or  is  <^are)  expected  to 
compete  f(»-  die  sale.  Provide  company  name,  country  and  (if  known/applicable)  die  supporting  EiqxMt  Credit  Agency: 

D  Praaimed  Fnteign  Cnmpetition.  The  exporter  is  aware  fliat  foreipi  domiciled  ««tnp»nii«  mmiifiiri»re  comparable  goods  and  SCTvices  diat 
are  soM  in  tbe  buyer's  maitet  with  Export  Credit  Agency  support  available.  Provide  company  name,  country  and  Qf  known/applicable 


tbe  supporting  Export  Credit  Ageocy-v. 


D  Private  financing  imavailable  without  Ex-Im  Bank  credit  ride  protectkin.  There  b  limited  availability  of  private  financing  (from  either 
external  or  domestic- sources).  Indicate  bow  fiaadng  b  cmistnuned  by  checking  die  qipropriate  box: 
O  No  availability  of  economically  viable  inlaest  rates  oo  tenns  of  over  one  to  two  years,  or 
D  Financial  institution  lending  capacity  Hmits  readied  for  eidier  borrower  and/or  country,  or  see  Odier  bek>w. 


DOdwr 


6.  PARTICIPANTS: 

a)  Insurance  ffilOKBR.  If  none,  insert  "/lowe.' 


Broker  #: 


NnmffftfBrefcmigf 


Phone  #: 


Contact  Person: 


fsUL 


£:MBk 


b)APPUCANT.. 


Applicant  Name: 
Contact  person: 


£bfiB£lL 


Fax#: 


PogMonTide: 


E-Mail: 


QSL. 


Zip/Postal  Code: 


SSSBiEL 


TwpffYfflP*: 


HmJL 


non^mka  "■Til  YTT 1V^  ^°»o  ^  '"^•■ 


Gross  sales  revenue  in  last  fiscal  vear  S 


CongTtsswnal  District 


#  of  employees: 


Standard  Industrial  Code  of  business: 


Indicate  (No<Reouire<n  if  owned  bv  a  aW( 


O  Edmic  Minyri^v.  describe: 


D  Attadi  the  CREDIT  INFORMATION  ChceUist  Part  3,  with  required  credit  informatioa  on  dw  qjplicant 
Fiaanetelias(itutk»  (bank)  appBcaatschedi one:  dus  application  bal^siqiplier  credit  or  a  ^buyer  credit 
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c)  LENDER.  The  "lender"  is  die  entity  which  extends  die  credit  (kwi)  to  die  borrower  or  takes  assignment  of  die  policy  noceeds 
Check  if  the  lender  is  also  die  D  applicant  or  O  not  yet  known  or  complete  die  following:  i»-vv««. 


Lender  Name: 


Contact  person: 


fbSDSjL 


PositiMi  Title: 


Street  yyddress: 


State/Province: 


Taxpayer  ID  #: 


Duna#: 


Zm/Postal  Code; 


£it^ 


QaaascL. 


Copgreasicwut  piif^n^- 


D  Check  here  if  the  lender  wishes  to  be  publbhed  by  Ex-Im  as  a  potential  source  of  financmg  for  exports 
NOTE:  Assignees  and  lenders  who  are  not  die  exporter  must  obtain  an  Exporter's  Certificate  form  EBD.M-56  to  submit  widi  claims. 

d)  EXPORTER.  The  "exporter"  is  the  entity  whkh  contracts  widi  die  buyer  for  die  sale  of  die  goods  and  services. 
Check  if  the  exporter  is  also  the  D  applicant  or  complete  die  following: 
Exporter  Name: ' 


Contact  person: 


Phone  #: 


Position  Title: 


Fax#: 


Street  Address: 


h^^aiL 


State: 


£i!L. 


Taxpayer  ID  #: 


Fiscal  year  ended  fmo.  &.  vrV 


JimJL 


2!]L£fld£L 


Gross  sales  revenue  in  last  fiscal  year  J 


Conaressiopal  piarigL 


#  of  employees; 


Standgdlndi^  Cody  of  business; Indicate  (Not  Reouiredi  if  owned  hv  «  D  Woman  or  D  Eftn""  M^.!^  A,>«^^.       v 

D  Attach  die  CREDIT  INFORMATION  Checklbt  Attachment  1,  witii  required  credit  information  on^xportS^ 

e)  SUPPLIER(S).  The  "supplier(s)"  is  (are)  die  entity(ies)  which  produces  die  goods  ad/or  performs  die  services  to  be  exported. 
Check  if  die  supplier(s)  is  also  die  □  applicant  or  □  exporter  or  complete  die  foUowing  for  each  supplier 


Supplier  Name: 
Contact  person: 


Phone  #: 


Position  Title: 


Fa&jL 


Street  Address: 


State: 


Citv: 


Taxpayer  ID  #: 


Fiscal  year  ended  (^mo.  &  vr."): 


CODSiL 


Zip  Code: 


Gross  sales  revenue  in  last  fiscal  vear:  1 


Congressional  Diarict; 


tfofemBlovees: 


gftnjirt  Mwlnftl  <?yte  pf  ^ysinw; Indicate  (Not  ReouH«d>  if  owned  hv  «  n  Woman  or  Q  Edmic  Minoritv.  describe- 

D  Attach  die  CREDIT  INFORMATION  Checklbt,  Attacfameat  1,  widi  required  cr«lit  infotmatkn  on  Ae  supplier. 


f)  BORROWER.  The  "borrowef^'  is  the  entrty  ^idi  agrees  to  rensv  die  credit  no«iV 
Borrower  Name: 


Contact  person: 


Position  Title: 


Phone  #: 


Fax#: 


Street  Address: 


E-Mwl; 


State/Pppvince: 


Postal  Code: 


Qjsai. 


Country: 


D  Attach  die  CREDIT  INFORMATION  Checklbt,  Attachment  1,  widi  required  credit  information  oo  die  borrower. 

g)  GUARANTOR.  The  "guarantor"  is  die  entity  which  agrees  to  repay  die  credit  if  die  bonwer  does  not  Complete  die  infbnnation 

below  if  a  guarantor  is  proposed  or  reauired. 

Guarantor  Name: pm,;^. * 


Contact  person: 


Position  Title: 


Phone  #: 


£fll#L 


Street  Address: 


E-Mail: 


State/Province: 


Postal  Code: 


Citv: 


Country: 


□  Attach  die  CREDIT  INFORMATION  Checklbt  Attachmeat  1,  widi  required  credh  information  on  die  guarantor 

h)  BUYER.  The  "buyer"  is  die  entity  which  contracts  widi  die  exporter  for  die  purxdiase  of  die  U.S.  goods  and  services. 
Check  if  die  buyer  is  abo  die  Q  borrower  or  O  guarantor  or  complete  die  following: 
Buyer  Name: 


Contact  person: 


Position  Tide: 


Phone  #: 


DunsO: 


£a2L£. 


Street  Address: 


E-Mail: 


State/Province: 


Postal  Code: 


£itxL 


Country: 
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0  END-USER.  The  "end-user"  is  the  foreign  entity  which  uses  the  U.S.  goods  and  services. 

Check  if  end-user  is  abo  the  □  borrower  or  a  guarantor  or  □  buyer  or  complete  the  following,  or 
insert  "various'*  for  resales  and  attach  a  description  of  the  buyers  and  their  location: 
End-User  Name: 


Dun5#: 


Contact  person: 


Phone  #: 


Fax#: 


Position  Title: 


E-Mail: 


Street  Address: 


_       SittL 


SsssSsimssL 


Postal  Code: 


Country: 


j)  RELATED  PARTICIPANTS.  Attach  a  description  of  any  direct  or  indirect  ownership  interest,  management  participation,  or  family 

relationship  among  any  of  the  participants  identified  in  a)  Broker  through  i)  End-User  above.  If  none  insert  "non^: ,  or  □  attached. 

k)  OTHER  VjS^  foreign  or  nultilateral  agencies.  ^  Check  if  an  application  for  support  of  this  export  transaction  or  related  project, 
if  any,  has  been  filed  with  oAer  U.S.,  foreign  or  multilateral  agmcies  and  explaini . 

7.    REQUESTED  AMOUNTS  AND  FINANCING  STRUCTURE: 

a)  AMOUNTS: 

(l)Exporter(s)  Supply  Contract(s) 

US  Content  $ 

Eligible  Foreign  Content  $ 

Shipping  and  Insurance  U.S.  $ Foreign  S 

Ancillary  Services  if  any  U.S.  S Foreign  S 


Local  Costs  if  any 

U.S.  and  Foreign  SnbtoUb 


include  as  US  or  Eligible  Foreign  in  (2) 
see  EBD-M.13 

include  as  US  in  (2)  if  i^iproved 
see  EBD-M-OS 


U.S.$ 


,Foreiga  S_ 


Total  Exporter<s)  Sapply  Contract 

(2)  Financed/LMored  Aaooat  Reqacsted 

(a)  US  Content 

(b)  Eligible  Foreign  Content 

(c)  Net  Contract  Price  (a  plus  b): 

(d)  Less  Cash  Payment  mtnimiim  is%  of  Net  Contract  Price 

(e)  Subtotal  Finaaced/Iasarcd  Amoant  (c  minus  d) 

(0  Local  Costs  if  Ex-Im  Bank  pennits  them  to  be  inchided 


$_ 
$_ 

($_ 

S 

S 


♦  D  FOB  D  FAS  n  CIF 
j 


^Total  Flnanccd/lnswed  Aaioant  Requested  exchidmg  Prenuum:  $ 


*    d^s  most  correspond  to  the  aggr^ale  of  the  Net  Contract  Price(s)  of  all  Exportn's  Certificate(s)  Part  A.  1 .  E.  related  to  the  iransactioiL 
••  Maximum:  die  leaser  of  8SH  of  Net  Contract  Price  or  $10  million  or  US  Content  Also,  if  greater  than  S  5  million,  see  Part  3  no.  6. 

For  repetitive  sales  type  pcriicies  this  item  is  know  as  the  Credit  Limit         - 
•••  not  to  exceed  15%  of  the  Net  Contract  Price  in  7.  A.  (2)  (c)  above. 

b)  PREMIUM.  Check  oaly  one  box.      D  Premhmi  to  be  inchided  in  die  financing  and  to  be  paid  as  Ae  shipments/did>ursenients  occur. 

Inchiding  the  premium  in  the  D  Premium  to  be  inchided  in  the  financmg  and  will  be  paid  up  front 

financing  increases  die  rate.  O  Premium  not  to  be  included  in  the  financing;  to  be  paid  as  the  shipments/disbursements  occur. 

See  die  website  Fee  Calculate        D  Premium  not  to  be  inchided  in  die  financing;  to  be  jiaid  up  front 

c)  PAYMENT  TERMS:  Unless  odierwise  requested,  repayment  of  principal  and  interest  is  on  a  semiannual  basis  beginning  6  mondis  after 

the  starting  point  (maximum:  6  months  for  semi-annual,  3  months  for  quarterly,  etc.). 

(1)  Frequency.  At  least  ^  semi-annually  in equal  principal  installments,  phis  interest  on  the  decUning  balance. 

If  requesting  more  frequent  instalfanoits,  specify  and  explam  why  necessary: • 

^)  Starting  point  The  starting  point  is  generally  the  event  diat  marks  die  fiilfillment  of  the  Exporter's  contractual  responsibility. 

Q  Shipment  (single  shipment)       ^  faistallation        ^  Odier  (multiple  shipments)  refer  to  Guidelines  for  Starting  Points  EIB99- 1 6. 


Specify: 


(e.g.,  a  weighted  mean  shipment  date,  last  shipment  dale) 

(3)  ShipmcBt  Period  or  Date.  Estimated  date  of  shipmeat,  or  dates  for  multiple  shipments,  or  start  and  end  dates  for  repetidve  sales,  or 
completion  of  installation  and  traming  excbuUng  any  acceptance,  retention,  or  warranty  period: • 

(4)  Interest  rate  to  be  charged: • 
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8.  PURPOSE  OF  THE  TRANSACTION. 

□  Production.  Check  if  die  goods  and  services  will  be  used  to  create  or  expand  production  capacity  for  an  exportable  prodaet, 
including  agricuhural  commodities,  and  describe  die  product  die  market  for  it  die  current  and  anticipated  sales  level: 


□  Other  (Replacement  Production  for  Domestic  Market  etc.)_ 


9.  TRANSACTION  DESCRIPTION: 

a)      Description  of  export  goods  and  services,  includmg  for  each  export  good  die  name,  make,  model,  manufacturer/supplier,  SIC  or 
NAICS  Code  (if  known),  number  of  units,  unit  price  and  use; ^__ 


.or 


O  Oieck  if  providing  die  Content  Report  EBD-M-Sg,  Ex-Im  Bank  endeavors  to  obtain  die  rqwit  at  die  time  of  application  on 

medium  term  transactions  for  information  and  rqiorting  purposes.  Processing  of,  and  the  decision  on,  the  application  wUl  not  be 

delayed  or  affected  by  die  submission  or  absence  of  die  report  A  Caase  Report  EBD-M-55  is  requested  at  die  cad  of  each  calendar 

year  to  describe  die  nature  and  reason  for  die  inclusion  of  any  goods  and  services  widi  50%  or  more  fweign  content  in  die  good  or 

service. 

NOTE:  Ex-Im  Bank  may  not  provide  support  fat  products,  countries  or  buyws  widi  Oade  sanctions  imposed  agamst  diem.For  a  list  of 

products  and  coimtries  with  Anti-Dumping  or  Countervailing  Doty  sanctions  see 

httpy/205.197.120.6(Voiiw/8unsetnsf^AlID6cID/96DAFSA6C0CS2g0985256A0A0O4DRR7n   TTia*  m..y  nr»t  K>  «r.^ ^.^ 

against  them  under  Section  201  of  die  Trade  Act  of  1974,  seehttp-y/dodcets.usitc.gov/eol/public/  click  on  201 . 

b)  Origia.       D  Check  if  die  goods  and  services  are  aot  being  shqiped  from  die  U.S.  and  explain 

Q  Check  if  die  servkes  are  not  being  provided  by  U.S.  personnel  and  explain 

□  Chedc  if  assembly  is  not  being  provided  by  U.S.  personnel  and  explain^ 

Identify  die  source  and  briefly  describe  any  Eligible  Foreign  Content  (see  EIB99-21)  inchiding  shippmg  and  insurance  if  act  providing  die 
Content  Report „ 

c)  D  dieck  if  requesting  foreign  co-  or  re-insurance,  see  EIB99-1 1.  Complete  and  attach  die  Reinsurance  Questionnaire  "Attachment  H". 

d)  Hfilitaiy/Seciirtty/Police.  Check,  complete  and  attach  Ex-Im's  Detease  Product  Questionnaire  EIB92-61  if : 

□  the  borrower,  guarantor,  buyer  or  end-user  ir  a  military,  security  or  police  force,  or 

□  die  bont>wer,  guarantor,  biQrer  or  end-user  if  a»0d!atttfte  OQ*  wqr  with  ajnilhary,  security  or  pobce  fbree,  or 

□  if  oatj' goods  and  services  are  to  be  waif  Ayr  a  military,  security  or  police  force,  or 

Q  if  o^  goods  and  services  are  lRl0ufetf/0f  lae  I;!' a  inilitaiy,  security  or  police  force,  or 

D  if  aifj>  goods  and  services  are  militaiy,  security  or  police  arlides,  or 

D  if  any  goods  and  services  have  a  military,  security  or  police  i^pOaiaim,  at 

□  if  onj'  goods  and  services  are /tniM/ on  die  U.S.  Munitions  List  Tide  22,  Code  of  Federal  R^ulations,  Part  121. 

e)  Q  Nuclear.  Check  \iany  goods  and  services  are  to  be  used  in  the  construction,  alteration,  operation,  or  maintenance  of  nuclear  power, 

enridiment  reprocessmg,  research,  or  heavy  water  production  facilities. 

0  D  Used  equipment  Check  if  a»r  goods  are  used.  If  so,  complete  and  attach  Ex-Im's  Used  Equipment  Questionnaire  EBD-M-25 

g)  □  Livestock.  Check  if  die  expert  is  breedmg  Ih^estock.  If  so,  complete  and  attach  Ex-Im's  Livestock  Otiesrinnnaim  EIB92-62. 

h)  Environmental  (see  EBD-E-01).  CSieckifdie  goods  and  services  are: 
D  environmentally  beneficial  w, 
O  used  in  abatement  control  or  prevention  of  pollution,  or 

□  used  in  handling  toxic  substances;  or 

□  used  in  power  generation,  or 

□  related  to  a  renewable  energy  source (dieck  oiie):^  wind  □  hydro  □  geodiermal  O  solar  O  biomass,  or 

P  if  they  in  other  ways  affect  the  environment  Explain: . 
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10.  APPUCANT  CERTIFICATIONS   The  AppUcant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ei-Im  Bank  (the  Bank)  that 

a)  it  is  (clieck  one): 

(1)  O  a  corporation  organized  and  existing  aader  the  laws  ef  tlie  Uaited  States,  or  a  jurisdiction  thereunder,  or 

(2)  Q  an  individual  or  partnership  resident  in  the  United  States;  or 

(3)  Q  a  foreign  corporation,  partnership  or  individual  registered  to  do  business  la  the  United  States,  OR 

(4)  Q  K  has  received  a  writtca  statement  of  exception  from  the  Banlc  and  attached  it  to  diis  certification,  permitting  participation  in  the  transaction 

d^ite  an  inability  to  make  certifications  1, 2  or  3. 

b)  it  undertakes  to  carry  on  its  business  with  due  caie  in  financing  exports  hereunder,  and  in  regard  to  the  conditions  of  the  contract  and  the  trustworthiness 

of  the  exporter  and  buyer. 

c)  (1)  neither  it  nor  its  principals  have  been  within  the  past  3  years: 

(a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

(b)  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

(c)  mdicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Government  Wide  Nonprocnrcmcnt 

Dcbameat  and  Suspension  RcgalatioBs;  CommoD  Rale  which  defwes  Covered  Transaction. 

(2)  It  certifies  that  h  is  not  deHnqueot  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its  agencies  or  instrumentalities  as  of  the  date  of  this 

application.  OR 

(3)  It  has  received  a  written  statement  of  exception  finom  the  Bank  and  attached  it  to  this  certifkation,  permitting  paiticipatioa  in  the  transaction  despite 

an  inabilhy  to  make  certifications  (1)  (a)  through  (c)  and  (2). 
It  fiirther  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  m  connection  with  the  transaction  with  any  individual  or  entity  that  has 
been  subject  to  (l)(a),  (h)  or  (c)  above. 

d)  it  will  complete  and  submit  Farm-LLL,  Disctosure  Form  to  Report  Lobbying  it  to  the  best  of  its  knowledge  and  belief  any  Ainds  have  been  paid  or 
will  be  paid  to  any  person  in  connection  with  Ais  application  for  influencing  or  atteni|iting  to  influence: 

( 1 )  an  officer  or  employee  of  any  U.  S.  Government  agency,  or 

(2)  a  Member  of  Congress  or  a  Member's  employee,  or 

(3)  an  officer  or  employee  of  Congress.  This  does  not  appfy  to  commissions  paid  by  the  Bank  to  insurance  brewers. 

e)  it  has  not.  and  will  not,  engage  in  any  activity  in  connectkM  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrupt  Practicct  Act  of  19T7 

(13  use  Sec.  78dd-l,  et  seq.)  whkh  provides  for  civil  and  criminal  penalties  against  individuals  who  directly  or  mdirectly  make  or 
ftdlitate  compt  paymeas  to  foreign  offknals  to  obtain  or  keep  busmess.  To  the  best  of  its  knowledge,  the  performance  by  the  parties  of 
their  respective  obligations  covered  or  to  be  covered  under  this  Policy  does  not  and  will  not  violate  any  applicable  law. 

0  (1)  the  infbfisatioD  being  reqiKited  is  done  so  mderauthorhy  of  die  Export-Import  Bank  Act  of  1945  (12  use  63S  et  teq.): 

(2)  providing  die  infbnnatioa  is  maridatory.FWhiR  to  do  so  nuyresattm  the  Bank  bemgunai^  to  determine  eligibility  for  the  Policy.  The 
infbrmatioa  provkied  will  be  reviewed  to  determine  the  partkipantt' ability  to  perform  and  pay  under  die  Polky. 

(3)  the  w«tA  may  not  requiic  the  mfbnnatkm  and  applkants  are  not  tequiied  to  reapood  unless  a  conentty  vaUd  0MB  control  number  is  displayed  on 
diis  form  (see  upper  right  of  each  page); 

(4)  the  information  provided  will  be  held  confidential  subject  to  the  FVeedoai  of  laforautioa  Art  (5  USC  552)  and  Ac  Privacy  Art  of  1»74  (5  USC 
552a).  except  as  reqniied  to  be  disclosed  under  appUaUe  laws; 

(5)  iranfer  of  financial  records  inchided  in  diis  appUcatioa  to  private  parties  or  anolherU.S.  Government  authority  will  wx  be  authorized  except  a< 
permitted  under  the  Right  of  Ffatandal  Piiracy  Art  af  1978  (12  USC  3401). 

(6)  the  pobtte  bardeo  reportii*  for  this  coilectjoo  of  mfonnatno  is  estimated  to  avenge  1  hour  per  response,  mduding  reviewing  mstructionK, 
fiMwhing  data  sources,  gathering  mfonnatioii,  completing,  and  reviewing  the  andicatkn.  Send  HimniHits  regarding  the  burden  estimate, 
mrhwfjTH  suggestwm  for  leducing  it,  to  Offkx  of  Management  and  Budget.  Paperwork  Rednctkn  Project  OMB#  3048-0009.  W^hmgton.  O.C. 
20503. 

g)  the  representations  made  Mid  the  facts  staled  by  k  m  these  certifications  and  its  attachments  are  true,  to  the  best  of  its  knowledge  and  belief;  and*  hat 
Bot  ■  isrcprescated  or  omitted  any  material  bets.  It  further  understands  that  these  certifications  are  subject  to  the  penalties  for  fraud  agamst  the 
U.S.  Goveminc«(18  USC  1001). 

•  /        / 


Signatuie 


Print  Name  and  Title 


Monflj/Day/Year 


Scud,  or  Mk  your  famrance  braker  or  city/state  partkipant  to  review  and  send,  thb  appUcatkn  to 

Ex-Im  Ewk,  811  Vcnnaat  Avcnne,  NW,  Washfaigtaii,  D.C.  20571  or  an  Ex-Im  Regional  Oflke. 

See  EIB  form  92-48  Part  1,  "Instnicttona"  for  whom  to  contart  with  questions. 


Please  corapleie:  The  ipplicaia  was  infbnned  about  Ex-Im  by:       O  An  Ex-Im  Regional  Office: 

D  An  Ex-Un  City/State  Partner:        D  A  U.S.  Export  Assistance  Cemer:. 

DABitiker. __^     DABanlt: 


D  A  Local  Devetopnent  Aubortty:, 


□  other  (specify):. 
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htformation  rnio/  bt  compUu  and  amtnt 
'*U- appropriate  Hodts  must  be  ekteMed. 


I.  APPUCANT: 


./ 


Q  Check  if  not  applicable  because  the  applicant  is  a  financial  institution  (bank),  or 

tJ  Cun^nt  information  as  described  below,  is  on  file  at  Ex-lm  under  Guarantee  or  Policy  # 

provide  at  a  minimum  a  &  b  bek>w: 

a)  ^  Credit  agency  report,  not  older  than  6  months  from  date  of  ^)plication,  or 
CI  a  check  made  out  to  "Ex-Im  Bank"  for  $35  to  acquire  a  report; 

b)  n  If  Financial  Statements  arc  oot  included  in  the  Credit  Report  or 

n  If  the  contract  price  is  35%  or  more  of  applicant's  (exporter's,  supplier's)  last  fiscal  year  total  sales, 
attach  financial  statements  tliat  are  not  older  than  I  year  from  date  of  application; 

2.  EXPORTER,  if  different  from  the  appUcant 

^  Not  applicable,  or 

Q  Qjtrent  information  (described  in  1.  above)  is  on  file  at  Ex-Im  under  Guarantee  or  Policy  # 

a)  tJ ,  and/or  b)  I^  as  above. 

3.  SUPPLIER,  ifdiffovat  from  the  applicant  or  expotter 

n  Not  applicable,  or 

Q  Current  informatioo  (described  in  1 .  above)  is  on  file  at  Ex-Im  under  Guarantee  or  Policy  # 

a)  D ,  and/or   b)  ^    as  above. 

4.  BORROWER: 


.or 


.or 


,or 


.or 


If  application  is  for  (^  political  only  or  sovereigB  risks  provide  "4.8"  only,  or 
If  credit  is  based  on  ^  a  guarantor  provide  only  "4.a"  on  the  bomwer  and  answer  5,  or 
O  Cunent  infoimation  as  described  below  is  on  file  at  Ex-Im  under  Gtiarantee  or  Policy  # 
provide  at  a  minimum  a,  b  and  c  below: 

a)  ^  A  credit  agency  report  not  oMer  tlian  6  aontiis  from  date  of  ^iplication,  or 

^Chedc  if  a  credit  agency  rqxirt  is  not  q)plicable  because  tfae  borrower  is  a  financial  institution  (bank)  or  a 
foreign  government  agency. 

b)  a  Bank  reports  or  references  from  botrower^  (including  banks  and  non-sovereign  govenmeot  agencies)  fwincipal 

commercial  banks,  not  older  than  6  monttis  from  date  of  qiplication,  inclmliBg  bank  names,  addiesaea,  personal 
contacts,  lengdi  of  relationships,  expoience,  amount  and  teims  of  secured  and  unsecured  credit 

c)  Financial  statements  as  follows  in  1  or  2: 

1)  n  For  financed  amounts  of  up  to  and  indwling  $1  milUoi:  Fnianctal  statements  with  notes  (preferably  audited  wiA 
opini(Mis  and  in  English;  financial  institution,  Le.,  bank,  statements  must  be  audited)  for  the  previous  3  fiscal  year  ends  plus 
mterim  statemoits  if  ±e  latest  fiscal  year  end  statonatts  are  dated  more  than  9  months  from  date  of  application.  If  financial 
statements  are  unaudited,  they  most  be  accompanied  by  a  summary  of  significant  accounting  policies  used  in  their  preparation. 

2)  CI  For  financed  amounts  of  greater  thaa  SI  million:  Audited  financial  statements  with  notes  and  opinions  in  English  for  toe 
previous  3  fiscal  year  ends  plus  interim  statements  if  the  latest  fiscal  year  end  statements  are  dated  more  then  9  montbs  fionf  date 
oftqjplication. 

d)  Q  Maikrt  indications,  if  available  (not  required),  as  follows:     ^  not  available 

Name  of  rating  agency: 


Rating: 


Date: 


e)  tJ  Spread  of  financial  statements  inchiding  ratios  and  cash  flow  (not  required  for  transactions  under  S I  million). 

f)  Ex-Im's  Medium  Term  Credit  Standards,  computed  according  to  EBI>-M-39,  Attachment  A,  Parts  1  and  II, 

transactions  up  to  and  including  U.S.  $5  million  (not  required  but  recommended ): 

1)  ^  not  computed 

2)  n  are  met  and  ^  computations  are  attached. 

3)  ^  are  not  mrt,  but  ^  supplemental  information  described  in  EBD-M-39  is  attached. 

4)  n  are  not  met,  but  ^3  a  giurantor  is  provided. 
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5.   GUARANTOR(S): 

^  Not  applicable  [e.g.,  political  only,  sovoeign,  guarantor  is  not  die  primary  source  of  repayment  (PSR)],  or 

^  Current"  information  as  described  below  is  on  file  at  Ex-Im  under  Guarantee  or  Policy  #: 

provide  at  a  minimum  a,  b  and  c  below. 

a)  ^  A  credit  agency  report  tiie  same  as  in  4.a  above,  or 

Q  Check  if  credit  agency  report  is  not  applicable  because  the  guarantor  is  a  financial  institution  (bank)  or  a 
foreign  government  agency. 

b)  ^  Bank  reports  or  references  the  same  as  in  4.b  above 

c)  Financial  statements  as  follows  in  a  or  b: 

1 )  ^  For  flnanced  amounts  of  up  to  aid  including  SI  millioa  the  same  as  in  4.c.  1  above. 

2)  ^  For  financed  amouats  of  greater  than  SI  million  the  same  as  in  4.c2  above. 

d)  O  Market  indications,  if  available  (not  required),  as  follows:     ^  not  available 

Name  of  rating  agency: , Rating: Date:. 


..or 


e)  ^  Spread  of  financial  statements  including  ratios  and  cash  flow  (not  required  for  transactions  under  $1  million). 

f)  Ex-lm's  Mediiui  Term  Credit  Standards,  computed  according  to  EBD-M-39,  Attachment  A,  Parts  I  and  II, 

transactions  up  to  and  including  U.S.  $S  millxn  (not  required  but  recommended): 

1)  Q  not  computed 

2)  Q  are  met  and  ^  computations  are  attached. 

3)  ^  are  not  met,  but  ^  supplemental  faifonnation  as  described  m  EBD-M-39  is  attached. 

6.  Q  EBD-M-39  ATTACHMENT  C  is  required  for  transactirais  (i.e.,  financed  amount  exchiding  interest  and  Ex-Im  premium) 
of  greater  than  U.S.  SS  million  witii  non-financial  institution  buyers  who  do  not  have  market  indications. 
Q  Not  applicable.  It  is  aot  required  for  transactkms:  of  U.S.$Smillion  or  less,  with  financial  institutions,  with  buyers  or  guarantors  who 
have  market  indications,  with  sovereign  buyers  or  guarantors,  fo  poUtical  risk  cover  onfy,  or  with  buyers  or  guanmtors  pre-qjproved 
"      by  Ex-Im. 


7.  MISCELLANEOUS  items  which  may  be  attached  by  the  applicant  (if  any): 

Q  Cakulatioo  of  Ex-Im  Medhnn  Tom  Credit  Standards  (see  4f  ft  5f  above)^ 
Q  Descriptioa  of  OKl-users  and  countries  after  resale  (see  application  6i) 


Q  Defense  Product  Questionnaire  QB92-61  (see  ^jplicatioD  9d) 

Q  Livestock  Questionnaire  EIB92-62(see  ^jplicatioo  9h) 

Q  Pom  LLL  (see  qjplication  lOd) 

Q  Pro-fbnna  invoice  ^  Letter  of  Credit 

O  Boyer/Guarantor/Govemment  •  Request  for  Bid,  Mandate,  or  Contract 


Q  Description  of  masuftcture/prodiiction  (see  application  S) 


EBD-M-39  Attachment  C  (see  6  above) 
Description  of  related  partkyants  (see  application  6j) 
Used  Equipment  QuestionnaireEBD-M-25(see  applicatkm  9g) 
Content  Report  Fona  EBD-M-S8  (see  application  9a,c) 
Cause  Report  EBD-M-SS 
Eiqxirter  or  supplier  product  brochure 
Reinsurance  Questionnaire  "Attachment  H" 
Other  (specify): . 


END 
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BxpinaOi/ilIca 

EXPORT  IMPORT  BANK  OF  THE  UNITED  STATES 
SHORT-TERM  MULTI-BUYER  EXPORT  CREDIT  INSURANCE  POLICY  APPUCATION 


Applicant: 
Contact:  _ 
Address: 
Phone: 


dba: 


Title: 


Website: 


tax: 


E-Mail: 


Indicate  (Not  Required)  if  owned  by  a  o  Woman  or  □  Ethnic  Minority,  describe: 
Bank  credit  line  (if  any)  with: Broko*: 


1.  How  did  you  learn  about  Ex-lm  Bank?  □  Ex-Im  Bank  regional  office  □  Broker  □  Bank  Q  US  Export  Assistance  Center 
□  Ex-hn  Bank  City/State  Partner □  Odier 


2.  Have  you  ever  applied  for  a  U.S.  Small  Business  Administration  or  Ex-Im  Bank  program? 
If  so,  please  name  the  agency,  program,  outcome  and  status:  


QYes  or  □  No 


//you  wish  to  insure  sales  made  by  your  affiliates,  please  see  Question  1 7  (Additional  Named  Insureds)  prior  to  continuing. 

3.  Primary  reason  for  application:  Q  risk  mitigation  Q  financmg  Q  extend  more  competitive  terms 

4.  Policy  Aggregate  Limit  Requested:  $ (maximum  export  credit  receivables  outstanding  at  any  one  time) 

5.  Product  and/or  services  to  be  exported: 


6.  Are  the  products*  to  be  covered  under  the  policy: 

•  Manu&ctured  in  the  U.S.  with  a  minhnum  of  51%  U.S.  ctmteot  (excluding  mark-up)? 

•  Manufactured  by  the  applicant?  (Ifno,  provide  a  list  of  suppliers  with  addresses.) 

•  Shipped  from  the  United  States  to  your  buyers? 

•  Listed  cm  the  U.S,  Munitions  List  (part  12 1  of  tide  22  of  die  Code  of  Federal  Reg.)? 

•  Used?  (If  yes,  please  attadi  Used  Equipmoit  Questionnaire  EBD-M-2S) 


n  Yes  or  □  No 
n  Yes  or  □  No 
Q  Yes  «•  □  No 
n  No  «  D  Yes 
D  NoorQYes 


*  The  Borrown*,  Guarantor,  Buyer  and  End  User  must  be  foreign  entities  in  countries  for  which  Ex-Im  is  able  to  provide  support,  see 
Ex-Im's  Country  Limitation  Schedule  (CLS)  at  www.exim,.gov .  There  may  aot  be  trade  measures  against  them  under  Section  201  of 
the  ThKie  Act  of  1974,  see  http://dodcets.usite.gov/eol/public/  click  on  201.  There  may  not  be  trade  sanctions  in  force  against  tbem. 
For  a  list  of  products  and  countries  widi  Attti-Dumping  or  Countervailing  Duty  sanctions  see 
httD://205.l97.120.60/oinv/sunsetJi3gAllDocID/96DAFSA6C0C52909g5256A0A004DEE7D. 


7.  ^  of  years  exporting: 


#  of  yean  eiqwrting  on  tenta  odier  than  cash  m  advance  (CIA)  or  confirmed  L/C  (CILC):_ 


Ye 

8.  Total  export  sales  for  the  prior  2  years:  S  _ 

Total  export  credit  sales  (exchide  CIA,  CILC)  for  die  prior  2  yean:   $ . 


Year: 
$_ 
$ 


9.  Buyer  Types: 


VoManufocturen 


V»  Wholesalers/  Distributors 


%  Retailers 


%End-users 


10.  Export  Credit  Portfolk)- attach  additional  pages  if  necessary. 


CoDBtry 

■  rn  i ;  ?i  i7T."«^^n  rr^^ 

Payment  Terms 

#  of  Bayers 

Sales 

Payment  Terms 

EXAMPLE:  Mexico 

16 

$2,500,000 

50%  CILC 
50%  60  day  DA 

12 

S3,000,000 

100%  60  day  OA 

* 

EIB92-S0  (11/01) 
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II.  Please  list  your  S  laisest  oqxKt  buyers: 


0MB  No.  3048-0009 
Expires  OS/31/02 


^^^■^^^^^^^^^^^^^^^^^H 

HH 

^^^^^^ 

J 

$ 

■$ 

$ 

12.  Name<s)ofexpoit  credit  decision  makei(s):    Title(s): 


Years  of 
Credit  Experience 


Years  of 
Foreign  Credit  Exp. 


13.  At  what  point  do  you  stop  shippmg  to  a  past  due  account?  _ 

14.  Total  export  recetvabies  outstanding:  $ at_ 

$ $ $ 


/       / 


days  past  due 

_  (date  should  be  witliin  60  days  of  the  ^>plication) 
S 


Cuntot 


1-60  days  past  due       6 1-90  days  past  due        91-180  days  past  due       181+ days  past  due 


For  each  buyer  over  60  days  past  dae,  attach  an  explanation  inchiding:  name  of  buyer,  oounHy,  amount  past  due,  due  date,  and 
collection  efTofts  made. 

IS.  Export  credit  losses  per  year  or  rescheduled  debts  during  each  of  last  duee  years  -  attadi  additional  pages  if  necessary. 


s 

s 

i 

16.  Pfeaie  sabmit  flie  following  as  Attachments: 

•  Credit  Report  on  your  onnpany  dated  within  6  moodis  of  tiie  application  or  attach  a  check  for  $35  payable  to  Ex-Im  BanL 

•  Your  fiomcial  statements  for  the  two  most  recent  completed  fiscal  years  (with  notes  if  available). 

•  Resum«(s)  (XI  each  credit  decision  maker  identified  in  question  12. 

•  Descriptive  product  brochures  (if  available). 

17.  Special  Coverafcs  Required:  If  "none"  check  QN/A 

Q  Add  Additknai  Named  Insarcds  (ANI's).  Credit  decisions  of  each  affiliate  listed  must  be  centralized  widi  the  Applicant 
and  each  affiliate  must  invoice  export  credit  sales  in  their  own  name  (or  tradestyle);  if  either  is  not  applicable,  please  attadi  an 
explanation.  Questions  3-lS  should  include  export  sales  of  prospective  ANI's. 


■ 


Q  Servicet  (Please  attach  a  copy  of  your  saasple  services  contract)  Services  must  be:  pofnmed  by  U.S.  based  personnel  or 

those  temporarily  domiciled  overseas,  and  billed  (invoiced)  separately  from  any  product  sales. 
Q  Enhanced  Asiignmeat  of  small  business  insurance  policy  proceeds.  This  is  exporter  performance  risk  protection  that  may  be 

offiered  to  lenders  willing  to  finance  Ex-Im  Bank  insured  receivables.  Applicant  Please  Attach: 

•  Written  bank  reference  describing  your  relationship  to  date  and  size  of  existing  a«dit  line. 

•  2  written  trade  references  fiY>m  principal  commercial  suppliers. 

•  For  applications  widi  policy  limits  over  $500,000,  financial  statements  must  be  audited  or  CPA  reviewed  wiA  notes. 

□  Other  (please  specify): 
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OMB  No.  3048.0009 

Expiref  05/31/02 

The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Export-Import  Bank  of  the  Uaited  SUles  (the  Bank)  that: 

a)  it  is  either  organized,  or  registered  to  do  business,  in  the  United  States. 

b)  it  and  each  additional  named  insured  applicant  has  not  entered  iato  any  cootract  of  insurance  or  indemnity  in  respect  of 
any  case  of  loss  covered  by  the  Export  Credit  Insurance  Policy  or  Loss  chargeable  to  a  deductible  under  such  Policy,  and  the 
applicant  will  not  enter  into  any  such  contract  of  insurance  or  indemnity  without  the  Bank's  consent  in  writing. 

c)  neither  it  nor  any  of  its  principals  is  currently,  nor  has  been  within  the  preceding  three  years: 

•  V    debarred,  suspended  or  declared  ineligible  from  participating  in  any  Covered  Transaction  or 

•  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

•  voluntarily  excluded  from  participation  in  a  Covered  Transaction;  or 

•  indicted,  convicted  or  had  a  civil  judgment  rendered  against  it 

for  any  of  the  offenses  listed  in  the  Regulations  governing  Debarment  and  Suspension  as  defined  in  the  Government  Wide 
Nonprocurement  Debarment  and  Suspension  Regulations;  Common  Rule  S3  Fed.  Reg.  19204  (1988).  It  further  certifies  that  it 
has  not  nor  will  h  knowingly  enter  into  any  agreement  in  connection  with  this  Policy  with  any  individual  or  entity  that  has 
been  subject  to  any  of  the  above. 

d)  it  is  not  delinquent  on  any  amount  due  and  owing  to  the  U.S.  Government,  its  agencies,  or  instrumentalities  as  of  the  date  of 
this  application. 

e)  it  shall  complete  and  submit  standard  form-LLL,  "Disclosure  Form  to  Report  Lobbying"  to  the  Bank  (3 1  USC  I3S2X  if  any 
funds  have  been  paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to  influence  i)  an  officer  or  employee  of  any 
agency,  ii)  a  Member  of  Congress  or  a  Member's  employee,  or  iii)  an  officer  or  employee  of  Congress  in  connection  with  this 
Policy.  This  does  not  apply  to  insurance  broker  commissions  paid  by  the  Bank. 

0     it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreifn  Corropt 
Practices  Act  of  1 977  ( 1 5  USC  Sec.  78dd- 1 ,  et  seq.)  which  provides  for  civil  and  criminal  penalties  against  individuals  who 
directly  or  indirectly  make  or  facilitate  corrupt  payments  to  foreign  officiab  to  obtain  or  keep  business.  To  the  best  of  its 
knowledge,  the  perfomiance  by  the  parties  of  their  respective  obligations  covered  or  to  be  covered  under  this  Policy  does  not 
and  will  not  violate  any  applicable  law. 

g)    transfer  of  financial  records  included  in  this  application  to  private  parties  or  another  U.S.  Government  authority  will  not  be 
authorized  except  as  permitted  under  the  Right  of  Financial  Privacy  Act  of  1978  (12  USC  3401). 

h)    the  information  is  being  requested  under  the  authority  of  the  Export-Import  Bank  Act  of  1945  (12  USC  635  et  seq.); 

disclosure  of  this  information  is  mandatory  and  failure  to  provide  the  reqaestcd  information  may  resuh  in  the  Bank  being 
unable  to  determine  eligibility  fat  die  Policy.  The  information  collected  will  be  analyzed  to  determine  the  ability  of  the 
participants  to  perform  and  pay  under  the  Policy.  The  Bank  may  not  require  the  informaticm,  and  applicants  are  not  required 
to  respond,  unless  a  currently  valid  OMB  control  number  is  displayed  on  this  form.  The  information  collected  will  be  held 
confidential  subject  to  the  Freedom  of  Information  Act  (5  USC  552)  and  the  Privacy  Act  of  1974  (5  USC  S52a),  except  as 
required  to  be  disclosed  pursuant  to  applicable  law.  The  public  burden  repotting  for  tliis  collection  of  information  is 
estimated  to  average  1  hour  per  reqxmse,  including  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering 
the  data  needed,  and  completing  and  reviewing  the  collection  of  informatioc.  Send  comments  regarding  the  burden  estimate 
or  any  other  aspect  of  the  collection  of  information,  inchiding  suggestions  for  reducing  this  burden,  to  Office  of  Management 
and  Budget,  Paperwork  Reduction  Project  OMB#  3048-0009,  Washington,  D.C.  20503. 

i)     the  representations  made  and  the  facts  stated  in  the  application  for  said  Policy  are  true,  to  the  best  of  it's  knowledge  and 
belief^  and  it  has  not  misrepresented  or  omitted  any  material  fiacts  relevant  to  said  representations.  It  agrees  that  diis 
application  shall  form  a  part  of  the  Policy,  if  issued,  and  the  truth  of  the  rqxesentations  and  fiacts,  and  p«formance  of  every 
undertaking  in  this  ^plication  shall  be  a  condition  precedent  to  any  coverage  under  such  Policy.  It  further  understands  ttiat 
this  certification  is  subject  to  die  penahies  for  fraud  against  The  U.S.  Govenunent  (18  USC  1001). 


(Date) 


(Signature)  (Print  Name  and  Title) 

SMALL  BUSINESS  POLICIES  APPLICANT  CERTTFICA-nON 

"We  are  an  entity  which  together  with  oar  afllliates  had  average  annual  export  credit  sales  during  our  precedmg  two  fiscal  years 
not  exceeding  SS,000,000,  excluding  sales  made  on  terms  of  confirmed  irrevocable  letters  of  credit  (CILC)  or  cash  in  advance  (CIA)." 


(Signature) 

Send,  or  ask  your  msurance  broker  or  city/state  paiticipant  to  review  and  send  this  application  to  the  Ex-lm  Bank  Regional  Office 
nearest  you.  Please  refer  to  Ex-Im  Bank's  website  at  http://www.exim.Kov  for  Regional  Office  addresses. 

Ex-Im  Bank  reserves  the  right  to  request  additional  information  upon  review  of  the  application.  Please  refer  to 
Ex-Im  Bank's  Short  Term  Credit  Standards  (ETB  99-09)  to  determine  the  likelihood  of  approval  of  a  policy. 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

APPLICATION  FOR 
EXPORT  CREDIT  INSURANCE  UMBRELLA  POLICY 

(Please  Piiat  or  Type) 


OMB#3048^)0O9 
Expiry  Dtte  5/31AH 


Date:. 
App.No.:_ 


1.    Applicant  Name  &  Address 


(Ex-lm  Bank  use  only) 


2.    Broker  Name  &  Number 


Attn.: 
Tel  No.: 
Fax  No.: 
E-Mail: 


Of  none,  state  "None") 
Brokenge: 
Broka  Number: 
Attn.: 
Tel  No.: 
Fax  No.: 
E-Mail: 


a.  Please  specify  business  activities: 

Bank 

EMC/ETC 
Insurance  Broker 
Accounting  Firm 

b.  Legally  formed  as  a 

(Type) 
Total  number  of  permanent  employees: 


_  State  Government  Organization 
_  Trade  Organization 
__  Freight  Forwarder 
"  Other 


on 


m 


(Date) 


(State) 


Number  of  years  your  organization  has  been  involved  in  export  related  activities: 

Tax  ID  #: f  DUNS  U: g.  Ck)ngressional  District:, 

In  your  organization,  name  tiie  individuals  who  will  be  responsible  for  administering  the 
Export  Credit  Insurance  Umbrella  Policy. 


Name:_ 
Title: 


Name:. 
Title: 


^\ 


5. 


Has  your  organization  ever  held  an  Export-Import  Bank  of  the  United  States  (Ex-Im  Bank)  policy  or 
acted  as  a  business  finder,  consultant,  buyer  or  seller  repr^entatiYe  for  any  transaction  faisu^  under  an 
Ex-Im  Bank  policy?  D  Yes    O  No 
If  yes,  please  give  the  names  of  Ifae  4  most  recent  policyhoklers  and  the  policy  numbers: 


Holder. 
Holder. 
Holder:. 
Holder 


Number. 
Number:. 
Number:. 
Number: 


6. 

7. 


Please  list  any  individual/institution  owning  20%  or  more  of  your  organization: 

If  your  organization  has  subsidiaries  or  affiliates  involved  in  export' activities,  please  list  their  names  and 
addresses:  Name  Address 


t.  List  two  bank  references  and  two  business  refierences,  including  officer  to  contact,  and  telephone 
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number: 
Organization 


OMB#304»<)00» 

Expiry  Due  S/31AC 


Contact 


Phone  Numhty 


II. 


2JL_ 
UL_ 
2) 


Please  list  the  name  of  each  exporter  you  anticipate  will  be  an  insured  under  this  policy.  If  none  are  known  at  this 
time,  indicate  "None". 


10.         Does  your  organization  currently  have  a  fidelity  bond  and  an  errors  and  omissions  insurance  policy? 
(Check  the  appropriate  box(es)  if  yes.) 

n  Fidelity  Bond  -  Issuer -^ 


Limits  of  Liability: 


LJ  Errors  and  Omissions  Policy  -  Issuer. 
Limits  of  Liability:^ 


Issuance  of  an  Export.  Credit  Insurance  Umbrella  Policy  will  be  COTtingent  upon  both  being  in  force  for  the  life  of  the 
policy 

11.  Please  attach  the  following  informatioo: 

a.  Financial  statements  for  Ae  last  tiiree  years,  audited  if  available;  if  not  audited,  signed  by  an  officer 

b.  Recent  (within  6  months)  credit  agency  report  on  your  organization.  If  unavailable,  please  attach 
.  a  diedc  for  $35.00  payable  to  Ex-Im  Bank. 

c.  Desoiptive  brochures  or  advotising  materials. 

d.  Resumes  on  individuals  named  in  question  number  4  (see  Resume  Form  attached). 

e.  Any  otiier  information  that  you  wouW  like  to  have  c<»sidered  when  evaluating  this  application. 

f.  Any  completed  Insured  Exporter  Applications  for  companies  menti(»ied  in  question  number  9. 

12.  AGREEMENTS  OF  THE  ADMINISTRATOR 

The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (the  Bank)  that: 

a.  it  is  (check  oac): 

1 )  O  a  corporation  oi^ganized  and  existiBg  uder  the  laws  of  the  United  State*,  or  a  juriadiction  thereunder,  or 

2)  Q  an  individual  or  partner^iq>  resident  Ui  the  United  States;  or 

3)  D  a  foreign  corporation,  partnershq)  or  individual  registered  to  do  buiaen  la  the  United  States,  OR 

4)  U  it  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  peraiitting 
.    participatiiHi  in  the  trai^acticm  despite  an  inability  to  make  certificatioas  1,2  or  3. 

b.  it  will  undertake  to  cany  on  its  business  with  due  care  and  in  full  compliance  widi  the  laws  of  Ae  United  States  and  with  the  state 

and  kKal  laws  and  regulations  governing  the  area  in  which  the  ai^ltcaut  is  reskteot; 

c.  It  will  conduct  its  business  from  die  address  listed  in  question  number  1  of  this  application,  and  will  provide  notification  within 

1 0  days  of  any  change  of  its  business  address; 

d.  It  will  provide  notification  witfiin  10  days  if  die  person  responsible  for  administration  of  hs  Export  Credit  Insurance  Trade 

Association  policy  and  listed  in  questi<n  numba  4a  of  diis  application  change; 
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e.  It  will  obtain  and  maintain  errors  and  omissions  insmnce  covering  the  perfbraiance  of  its  duties  and  responsibilities  under  its 

Export  Credit  Insurance  Trade  Associatioo  Policy. 

t 

f.  1)  neither  it  nor  its  principak  has  be^  within  tiic  past  3  years: 

a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

b)  formally  proposed  for  debannent,  with  a  final  detcrminatioa  still  pending; 

c)  indiclod,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offimses  listed  in  the  Government  Wide 
Noaprocurcracat  Debanaeat  and  Saipeasian  Regabtioas;  Common  Rule  which  defmes  Covered  Transaction. 

d)  It  cettiiies  diat  it  is  aot  deUaqaeat  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its  agencies  or  instrumentalities  as  of  the  date 
of  this  applicatioa  OR 

2)  It  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  diis  certification,  permitting  participation  in  the  transaction 

despitean  inability  to  make  certifications  a  through  d. 
It  further  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the  transaction  with  any  individual  or  entity 

that  has  been  subject  to  a,  b  or  c  above. 

g.  it  will  complete  and  submit  Form-LLL.  Disclosure  Form  to  Report  Lobbying  U;  to  the  best  of  its  knowledge  and  belief,  any  funds  have  been 

paid  or  will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 

1)  an  officer  or  employee  of  any  U.S.  Government  agency,  or 

2)  a  Member  of  Congress  or  a  Member's  employee,  or 

3)  an  officer  or  employee  of  Congress.  This  does  net  tppfy  to  commissions  ptud  by  the  Bank  to  insurance  brokers. 

b.  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrnpt  Practices  Act  of  1977  (IS 
use  Sec.  78dd-l,  et  se«|.)  which  provides  for  dvil  and  criminal  penalties  against  individuals  who  directly  or  indirectly  make  or  hcilitate 
corinpt  payments  to  foieign  officials  to  obuin  or  keq>  business.  To  the  best  of  its  knowledge,  the  performance  by  the  parties  of  their 
respective  obligatioas  covered  or  to  be  covered  under  diis  Policy  does  not  and  will  not  violate  any  applicable  law. 

i  1)  the  information  being  requested  is  done  so  under  authority  of  die  Export-Import  Bank  Act  of  IMS  (12  USC  635  M.  seq.); 

2)  providing  die  infomution  is  mandatory.  Failure  to  do  n  may  result  in  die  Bank  being  unable  to  determine  eligibility  for  die  Policy.  The 

infonnation  provided  will  be  reviewed  to  delenniae  if  the  participants'  ability  to  perform  and  pay  under  die  Policy. 

3)  die  Bank  may  not  require  dK  infonnation  and  applicants  are  not  required  to  respond  unless  a  cunenily  valid  0MB  control  number  is 

displayed  on  diis  form  (see  iq>per  right  of  each  page); 

4)  die  information  provided  will  be  held  confidential  subject  to  the  Freedom  of  InfomatioB  Act  (S  USC  S52)  and  die  Privacy  Act  of  1974  (S 

USC  5S2a),  except  as  required  to  be  disclosed  under  applicable  laws; 
3)  tiaosiier  of  financial  records  incfaided  in  dus  application  to  private  parties  or  another  U.S.  Govemment  audiori^  will  not  be  audionzed  except 

as  permitted  under  dK  Right  of  FInancU  Privai7  Act  or  1978  (12  USC  3401). 
6)  die  public  burden  reporting  for  diis  collection  of  infermation  is  estimated  to  avenge  1  hour  per  response,  including  reviewing  iismictions, 

searciiing  data  sources,  gathering  information,  completing,  and  reviewing  the  application.  Send  comments  regarding  die  burden 

estimate,  including  soggesdons  for  reducing  it.  lo  Office  of  Management  and  Budget.  Paperwort  Reduction  Project  OMB#  3048-0009, 

Washington.  D.C.  20503. 

j.  die  representations  made  and  die  facts  stated  by  it  in  diese  certifications  and  its'attachmsnts  are  tnie,  to  the  best  of  its  knowledge  and  beiiei;  and  - 
it  has  aot  Bisreprcscatcd  or  omitted  any  material  tacts.  The  applicant  agrees  that  such  representations  and  &cts  shall  form  die 
basis  of  and  be  incotpOTated  in  die  Policy,  if  issued,  and  diat  die  truth  of  sucli  representations  and  facts  and  the  due 
perfoniunce  of  each  and  even'  undeitakin^  contained  herein  above  shall  be  condition  precedent  to  any  liability  of  Ex-Im 
Bank  tfaereuoder.  It  further  understands  diat  diese  certifications  are  subject  to  die  peaahies  for  fiwid  against  the  U.S.  Govenunent  (18 
USCIOOIX 

This  document  will  be  a  material  basis  for  die  approval  of  any  entity  or  person  as  an  Adra  inistrator  of  die  Export  Credit      - 
Insurance  Umbixlla  Policy.  Any  misrqnvsentation  herein  is  grounds  for  immedi^  disqualification  of  an  approved  Administrator. 
Odier  infonnation,  inchiding,  but  not  limited  to,  interviews  and  visits  to  your  offices,  may  be  requested. 

As  an  Administrator  you  will  be  administering  expnt  credit  insurance  coverage  for  Various  insureds  and  dealing  dhectly  with 
Ex-Im  Bank  on  the  insureds'  bdialf  Many  states  regulate,  dirough  licensing  or  otherwise,  the  persons,  finns,  associations  and 
corporations  which  tumdle  insurance  matters  for  others.  You  may  wish  to  review  your  status  as  an  Administrator  under  applicable  state 
l«w(s)  before  submitting  diis  application  for  an  Export  Credit  Insurance  Umbrella  Policy.  If  your  application  is  approved,  it  will  be  for 
a  one-year  period  only.  Renewals  may  require  additional  information. 


By  (Signature)  Print  Name  and  Title 

Send,  or  ask  your  taisurance  broker  or  dty/slate  participant  to  review  and  said,  this  applicatkn  to 
Ex-Im  Baak,  811  Vermoot  Avenue,  NW,  WMhingloa,  D.C.  20571  or  an  Ex-Im  Regional  Office. 
The  Ex-Im  Bank  websile  is  <  httn!//wwy,ft}f«,g«»v  ■> 


BIB-92-72       (9/01) 


Page  3  o£  4 


Federal  Register / Vol.  67,  No.  109 /Thursday,  June  6,  2002 /Notices 


EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

Attachment  to  Umbrella  Policy  Application 

To  be  filled  out  for  each  individual  nam«j  in  Question  4a. 

RESUME  FORM 


38999 


OMB#3048.0009 
Expiry  Due  5/31/02 


Name: 


Title  or  Position: 


Number  of  years  with  your  organization: 


Full  description  of  job  Ainctions  including  administering  the  policy: 


Administrative  experience:_ 


Export-related  experience  including  any  previous  experience  widi  Ex-Im  Bank: 


Educational  background: 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

EXPORTER'S  APM.ICATION  FOR  SHORT-TERM  SINGLE-BUYER  POLICY  App  No.: ^^ 

(Ptease  Print  or  Type)                                                       (Ex-lm  Baik  Uie  Only) 
2.  Broker     (If  none,  state  "None")  


1.  Applicant 


Name: 
Address: 

Attn.: 
Fax  No.: 


Tel  No.: 
E-Mail: 


Brokerage: 
Attn: 
Fax  No.: 


Broker  Number: 
Tel  No.: 
E-Mail: 


3.  Qualification  for  Coverage.  Will  the  applicant  a)  Have  title  to  the  products  at  the  time  they  are  shipped?        U  Yes     n~No 

b)  Be  directly  invoicing  the  Buyer?  O  Yes     Q  No 

(If  you  answovd  no  to  either  you  may  not  be  eligible  for  coverage.  Consult  your  broker.  City /State  Program  participant  or  Ex-Im) 


Buyer  Name  and  (full)  Address  (no  Post  Office  Box  nos.) 
(Issuing  Bank  for  Letter  of  Credit  transactions) 


S.  Guarantor  Name  and  Address  (If  none,  state  "None*) 


File  No.: 


(Ex-lm  Bank  Use  Only) 


File  No.: 


(Ex-baBink  Use  Only) 


PART  I  -  INFORMATION  ABOUT  THE  APPLICANT  Refer  to  Ex-lm  Bank's  Short  Term  Credit  Standards  (EIB99-09)Exporter 

for  New  Policyholder  to  determine  the  Ukelihood  of  approval. 

6,         If  you  have  submitted  this  infonnatkm  widiin  the  past  twelve  months  provide  the  policy  no. ;  otherwise 

attach  the  following: 

t)  Your  SIC  Code  (if  known) b)  Total  Employees ^c)  Total  Sales 

d)  Tax  ID  #: 


.e)DUNS#: 


g)  Indicate  (Not  Reqaind)  if  owned  by  aD  Woman,  or  an  D  Edmic  Minority,  describe_ 


f)  Congressional  District:, 


7. 
I. 


h)  D  Oedit  agency  report  dated  within  6  months  of  the  application.  If  unavailable,  please  attach  chedc  for  $35.00  to  assist  in 
covering  Ex-lm  Bimk's  cost  in  ordering  a  report 

Year  

0  Total  esqmtt  sales  S  $ 

j)ToMlegq)oit  sales  (excluding  cash  in  advance  and  coofiimedinevocable  letter  of  credit  transactions)  ' 

during  your  last  2  fiscal  years:  $ $ 

k)  Yevs  eotporting  oo  credit  terms: 

0  Q  Attach  tfae  collectioo  piocfldures  your  conqiany  foDows  in  the  event  your  foreign  customen  become  past  due. 

Whtt  is  your  primary  reason  for  applying  for  diis  poUcy?^  Risk  mitigatioo  Q  To  obtain  faumcingQ  Other  attach  eoq>lanatioii. 

Have  yott  applied  fbr,  or  received  Ifae  beoefit  o(  a  U.S.  &aall  Business  Admiotistration  or  Ex-lm  Bank  program  sucfa  as  a  Worimig 

C^Hbd  Loan  Guaaatee  or  Insurance  Policy  approval?  (Enhanced  Assignments  are  not  available  to  exporters  benefitting  from  an 

fo-Im  Bank  or  US  Small  Business  Admin^ttatkm  Working  Capital  Loan  Giiarairiee)^  No  ^  Yes  (describe  agency,  program 

outcome  and  statusV: 
9.  If  requesting  sn  Tnhanced  Assignmenl"  check  hereP  and  attach  tfae  following  (refer  to  Ex-lm  Bank's  Short  Term  Qi^K  y^^iufr"** 

EIB99-09  Exporters  for  Enhanwid  Assignments  to  determine  the  likelihood  of  tfiproval): 

D  A  bank  refemce  dated  widiin  6  months  of  die  qjphcation.  ^.i  . 

□  2  trade  references  dated  within  6  months  of  die  application. 

D  Financial  statements  as  foUows:  Limit  of  Uabilitv  Mtnimim.  i^miftTimi* 

S500.000  or  less  signed  by  an  airifaorized  officer  for  die  ippHcaBt 

SM)0.001  •  $999,999      reviewed  by  a  CPA  widi  notes  Mtached 
$1,000,000  or  HKxe        audited  by  a  CPA  with  opinion  and  noces  attached. 


PART  n  ■  INFORMATION  ABOUT  THE  TRANSACTION 

10.  Chedc  one:  I-l  Firm  Otier   ^  N^otiating  Sale   ^  Responding  to  Invitation  to  Bid 

11.  a)        Products  Q  New    ^  Used  (If  used,  attach  Used  Equipment  Questionnaire) 

b)  Name  and  Description  of  Products*: 

c)  Is  each  product  produced  or  manHfartured  in  the  United  States?  P  Yes  O  No   If  no  explain: 

<f)       Has  at  least  one-half  of  the  vahie,  exchisive  of  price  maric-up,  been  added  by  labor  or  material  exclusively  of  United  States 

origin?  D  Yes  Q  No  If  no,  explain: _. 

e)        VTifl  any  vahie  be  added  to  die  product  after  export  from  ti>eU.S.70  No  D  Yes  If  yes,  explain:  ~    ■ 
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f)  Are  products  listed  on  die  United  States  Munitions  List?  (Part  121,  Tide  22,  Code  of  Federal  Regulations)a  Yes  DNo 

g)  Has  diis  transaction  been  considered  by  any  otfier  export  credit  insurer?^  No  D  Yes  If  yes,  attach  an  explanation. 

♦  Note:  The  Borrower,  Guarantor,  Buyer  and  End  User  must  be  foreign  entities  in  countries  for  which  Ex-lm  is  able  to  provide  support, 
see  Ex-lm's  Country  Limitation  Schedule  (CLS)  atwwwexim  gov  .  There  may  not  be  trade  measures  against  them  under  Section  201 
of  the  Trade  Act  of  1974,  see  htQ>://dockets.usitc.EOv/eol/public/  click  on  201.  There  may  not  be  trade  sanctions  in  force  against  them. 
For  a  list  of  products  and  countries  with  Anti-Dumping  or  Countervailing  .  Duty  sanctions 
httD://205.197.120.60/oinv/gunset.nsfyAllDocIDi^DAFSA6C0CS2909gS256A0A004DRE7n 

12.  SUPPLIER.  The  "supplier"  is  the  U.S.  entity  which  produces  the  items  and/oc  perfomis  die  services  to  be  exported. 

Check  if  the  supplier  is  also  the  Q  exporter  or  complete  die  following:  (ei-Ii  mmouk:  File#: ) 

Supplier  Name: raone  #: 


see 


Contact  person: 


Position  Title: 


Fax#: 


E-Mail: 


Street  Address: 

Citv: 

State; 

• 

Zip  Code: 

TaxoaverlD*: 

Duns#: 

Cpngressiongl  District: 

Fiscal  year  ended  (mo.  &  vr.): 


Standard  Industrial  Code  of  business: 


Gross  sales  revenue  in  last  fiscal  vear  S 


#  of  employees: 


Indicate  (Not  Reouirafl  if  owned  by  a  O  Woman  or  □  Edmic  Minority,  describe: 


13. 


a)  Payment  terms  requested 

b)  Debt  instrument  (if  any )^ ^^ 

c) "       Expected  frequency  of  shipments:!^  Single  shipment  1^  Multiple  shipments  imder  one  sales  contract 
d)       If  single  shipment,  the  eiqpected  date  of  shq>meot ,  or 

if  multiple  shqimeats,  the  period  required  to  make  shipments  from to 

Total  shipment  volume  to  be  insured  $_ 


e) 
0 

g) 


If  multiple  shipments,  the  expected  highest  amount  outstanding  during  shipment  period  S . 

Other  security/guarantees  available.  If  none,  state  "T^Ione". . 

14.  Coverage  type  required:  ^  Commercial/Political     ^  Political  Only 

1 5 .  Pre-sh^>ment  Coverage  (complete  only  if  coverage  b  requested)  NOTE:  Additional  premium  will  be  charged  for  diis  cover. 

a)  Has  contract  of  sale  been  executed?  ^  Yes    ^  No    Date  or  estimated  date: 

b)  Estimated  period  between  date  ofcontract  and  final  shqxnent  date  of  products: 

c)  D  Attadi  schedule  of  any  progress  payments  made  or  to  be  made  by  buyer  during  pre-shipment  period  oC  None. 

d)  What  risk  is  ofprinuuy  concern  to  you  during  die  pre-diipmeiit  period? "         

PART  in  -  INFORMATION  ABOUT  THE  BUYER  Refer  to  Ex-Lb  Bank's  Short  Term  Credit  Standanls  (EIB99-09)  Buyers:  for 
Financial  Institutions,  letter  of  credit  transactions,  for  Fmancial  Institutions  non-letter  of  credit  transactions,  and  for  Non-Financial 
Institution  Buyers  to  determine  die  likelihood  of  approval.  Attach  tfae  following  information: 


16.  a)  Market  Rating: 


Rating  Agency: . 


Date: 


b) 


OR 


17. 
18. 


D       A  credit  report  on  the  buyer,  and  guarantor  (if  any)  not  older  dian  6  months  fixMn  date  of  application  and 
D        2  (1  if  die  credit  limit  is  $100,000  or  less)  Thide  ReCaence  forms  (EIB99-14)  dated  wittiin  6  mos  of  die  application  and 
D        If  the  credit  limit  is  S300,001  or  more,  audited  or  unaudited  signed  financial  statements  with  notes  on  the  buyer,  and 
guarantor  (if  any)  for  die  last:  2  fiscal  years  if  die  credit  limit  is  $300,001  to  Slmillion,  or 

3  audited  fiscal  years  if  die  credit  limit  is  S 1 ,000,00 1  or  more. 
^  (Credit  and  financial  information  should  be  on  the  issuing  bank  if  terms  are  letter  of  credit) 

When  did  you  last  visit  the  buyer? 

a)        Summaiy  of  credit  experience  (insured  and  uninsurecQ  widi  this  buyer  during  current  year  and  past  2  years: 


Total  Sales  Each  Year 

Highest  Amount  Outstanding  During  Period 

Payment  Terms 

b)        Describe  buyer's  payment  history  (check  ooe) 


c) 
d) 
e) 


Q  No  prior  experience  ^  Prompt/Discount  ^  l-30days  slow  ^  3  l-60days  slow  ^  More  than  60  days  sk>w 

Amount  now  owing  S as  of (Date). 

Amount  now  past  due  (indicate  maturity  dates  and  explanation).. 


19. 


If  past  dues  are  due  to  foreign  exchangeproblems,  does  applkant  have  evidence  of  local  currency  deposits 
on  all  payments  due?  ^  Yes    ^  No  I^Not  applicable. 
Describe  any  direct  or  indirect  ownership  interest  ch'  family  relationship  which  exists  between  the  applicant 
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and  the  buyer  or  guarantor.  If  none,  state  "None.' 


21.  PART  IV  The  Applicaat  Ot)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (the  Bank)  that: 

a)  it  is  (check  oa«):      (1)^  a  cofporation  otganized  and  existing  aader  the  laws  of  tkc  United  Stales,  or  a  jurisdiction  thereunder,  or 

(2)  O  an  individual  or  partnership  resident  in  the  United  States;  or 

(3)  ^  a  foreign  corporation,  partnership  or  individual  registered  to  do  business  in  tiie  United  States,  OR 

(4)  Q  it  lias  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certificaticm,  permitting 

partic^iation  in  the  transac^on  despite  an  inability  to  make  certifications  1 , 2  or  3 . 

b)  to  the  best  of  its  knowledge  and  belief;  the  products  and  services  to  be  exported  in  the  transaction  described  in  this  application  are  principally  for  use 
as  indicated  below.  When  a  sale  is  made  to  entities  such  as  distributors  primarily  for  resale,  the  principal  user  is  considered  to  be  the  original  purchaser 
(the  distributor),  and  item  ( 1 )  should  be  checked,  li,  however,  it  has  knowledge  or  reason  to  believe  that  the  products  will  be  re<xported  from  the  original 
buyer's  country,  please  complete  item  (2):  (I)  Q  By  the  buyer  in  the  country  specified  above.  (2)  Q  If  not,  name  the  country  (ies)  ivfaere  products  will 

.  by  whoea : 


be  principally  used: 

c)  it  undertakes  to  carry  on  its  business  with  due  care  in  financing  exports  hereunder,  and  in  regard  to  the  conditions  of  the  contract  and  die 

trustworthiness  of  the  exporter  and  buyer. 

d)  ( 1 )  neither  it  nor  its  principals  has  been  within  the  past  3  years: 

(a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

(b)  formally  proposed  for  debannent,  with  a  final  determinatioD  still  pending; 

(c)  indicted,  convicted  or  bad  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  GoverameDt  Wide  Noaprocureocat 

Debarmeat  and  SaspcasioB  Regal*tiou;  CoaiMa  Rale  which  defines  Covoed  Transaction. 

(d)  It  certifies  that  it  is  set  delinqacat  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its  agencies  or  instrumentalities  as  of  the  date  of 

this  qjplication.  OR 
(2)  It  has  received  a  writtea  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permitting  participation  in  the  transaction 

despite  an  inabihty  to  make  certifications  a  through  d.. 
It  further  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  m  connection  with  the  transaction  with  any  individual  or  entity 

that  has  been  subject  to  a,  b  or  c  above. 

e)  it  will  complete  and  submit  Fona-LLL,  Disclosure  Form  to  Report  Lobbying  if;  to  the  best  of  its  knowledge  and  belief  any  foods  have  been  ptM 

or  will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 
to  an  officer  or  employee  of  any  U.S.  Government  agency,  or 

(2)  a  Member  of  Congress  or  a  Member's  employee,  or 

(3)  an  officer  or  employee  of  Congress.  This  does  not  apply  to  commissions  paid  by  the  Bank  to  insvrance  broken. 

f)  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreiga  Corrupt  Practices  Act  of  1977  (13 
use  Sec.  78dd-l,  et  seq.)  which  provides  for  civil  and  criminal  penalties  against  individuals  who  directly  or  indirectly  make  or  facilitate  corrupt 
poymeais  to  foreign  officials  to  obtain  or  keep  business.  To  the  best  of  its  knowledge,  die  performance  by  the  parties  of  Ifaeir  respective  obligations 
cohered  or  to  be  covered  under  this  Policy  does  not  and  will  not  vk>late  any  applKaMe  law. 

g)  (1)  the  infbnnaikn  being  requested  is  done  so  under  amhority  of  the  Eaport-Import  Bank  Act  of  1945  (12  USC  635  et  seq.); 

C2)  providing  the  infotmatioo  is  mandatory.  Failorc  to  do  so  may  resuh  in  die  Bank  being  unable  to  determine  eligibility  for  the  Policy.  The 
ittformatkn  provided  wiU  be  reviewed  to  determine  if  (he  participants' abilky  to  perform  and  pay  under  die  I^^ 

(3)  die  Buk  may  not  require  (be  information  and  appiicaats  are  not  required  to  respond  unless  a  currendy  valid  0MB  control  number  is  displayed 
OB  this  form  (see  upper  right  of  each  page); 

(4)  die  iiiformation  provided  wiU  be  held  confidential  subject  to  die  Freedom  of  lofanaation  Act  (S  USC  SS2)  and  die  Privacy  Act  of  1974  (S  USC 
S52a),  except  as  required  to  be  disdosed  under  api^icable  laws; 

(5)  transfer  of  financial  records  inchided  in  diis  ^jplicatun  lo  private  patties  or  anodier  U.S.  Government  andiority  will  not  be  audiorized  except 
as  permitted  under  die  Right  of  nnaadal  Priracy  Act  af  1978  (12  USC  3401). 

(6)  die  public  bnrdcn  reporting  for  diis  collection  of  informatkio  is  eaimated  to  average  1  hour  per  response,  including  reviewing  instnictkins. 
searctnng  data  sources,  gathering  informatioa,  completing,  and  reviewing  the  application.  Send  cnmmwits  regarding  die  burden  estimate,  including 
suggestions  for  redudng  it,  to  Ofiice  of  Management  and  Budget,  Paperwork  Reduction  Project  OMBI 3O48-00O9,  Washington,  D.C.  20503. 

h)  the  representations  made  and  the  facts  stated  by  it  in  diese  certifications  and  its  attachments  are  true,  to  the  best  of  Its  knowledge  and  belief,  and 
it  has  not  misrepresented  or  omitted  any  material  fiicts.  The  qiplicant  agrees  that  such  representations  and  facts  shall  foim  tiie  basis  of  and 
be  incorporated  in  die  Policy,  if  issued,  and  that  the  truth  of  such  representations  and  facts  and  die  due  performance  of  each  and  every 
imdertaldng  contained  herein  above  shall  lie  condition  precedent  to  any  liability  of  Ex-Im  Bank  thereunder.  It  fimhcr  understands  that  diese 
certificatioiis  are  subject  to  the  penalties  for  fraud  against  tiie  U.S.  Government  (18  use  1001). 


(Signature) 


(Print  Name  and  Title) 


Date 


Send,  or  ask  your  Imniramf  broker  or  dty/state  portlripant  to  review  and  send,  this  application  to 

Bx-lB  Bank,  SIX  Vermont  Avcme,  NW,  WasUngton,  D.C.  20S71  or  an  Ex-Im  Regiooal  OfBoe. 

The  Ex-bn  Bank  website  is  <  httO!//www.exfan.aov  > 

Please  compleiB:  The  ipplicinr  was  iafotmed  aboiit  Ex-Iia  tijr:  D  Ao  Ex-Im  Regnnal  Office: 

D  An  Ex-Im  Ci«y/S«He  Partner: C]  A  U.S.  Export  Astisiance  Cemer 

D  A  Broker: □  A  But: 

O  A  Local  Devekipneai  Andiority: 


Dodier(q)ecify):. 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES  (EX-IM  BANK) 
BROKER  REGISTRATION  FORM 

Insurance  brokers  and  agents  are  eligible  for  commission  payments  under  Ex-Im  Bank  export  credit  insurance  policies  if  die  broker  or 
agent  is  registered  widi  Ex-Im  Bank  and  is  appointed  as  brokcr-of-record  by  die  policyholder  eidicr  by  designation  on  an  insurance 
policy  application  or  by  separate  letter. 

Name  of  Brokerage: ■       

Contact : 

Address: 

City: 


Title: 


Phone:  ( )_ 


.  Statc:_ 
Fax:C 


J. 


.  PC  BOX:. 

Zip: 

E-mail: 


TaxID#: 


DUNS#: 


No.  of  Employees:. 


Indicate  (Not  Required)  if  owned  by  a  °  woman  or  °  an  ethnic  minority,  describe 
Other  lines  of  brokered  insurance : 


Do  you  have  other  offices  you  wish  to  register  (to  be  eligible  for  commissions)?  °  No  °  Yes 

If  "Yes",  please  list  firm's  name,  address,  telephone  number,  fax  number  and  contact  person  on  a  separate  sheet 

A  list  of  registered  insurance  brokers  is  available  on  the  Ex-Im  Bank  Internet  Website  and  unbrokered 
applicants  are  referred  to  the  hsL  Please  indicate  here  if  you  DO  NOT  wish  your  name  released.  ° 

1.  A  Registration  Fee  of  $85.00  is  required,  for  which  you  will  also  receive  a  copy  and  updates  of  the  "Ex-Im 

Bank  Users'  (}uide." 

2.  You  are  required  to  review,  understand  and  sign  the  attached  "Standards  of  Service". 

3.  Attach  a  copy  of  a  current,  valid  insurance  brokerage  license  indicating  issuance  and/or  expiry  date(s). 

4.  Forward  the  attached  "Authorization  for  Automated  Deposits"  form. 

The  Broker  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (the  Bank)  that: 

1 .  a)  neither  it  nor  its  principals  has  been  within  the  past  3  years : 

1)  debarred,  suspended  or  declared  ineligible  fixjm  participating  in  or  voluntarily  excluded  from 
participation  in  a  Covered  Transaction  or 

2)  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

3)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the 
Government  Wide  Nonprocurement  Debannent  and  Suspension  Regulations;  Common  Rule 
which  defines  Covered  Transaction. 

4)  It  certifies  that  it  is  not  delinquent  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its 
agencies  or  instrumentalities  as  of  the  date  of  this  ^plication.  OR 

b)  It  has  received  a  written  statement  of  exception  fixjm  the  Bank  and  attached  it  to  this  certification, 
permitting  participation  in  the  transaction  despite  an  inability  to  make  certifications  1  through  4. 

It  further  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the 
transaction  with  any  individual  or  entity  that  has  been  subject  to  1, 2  or  3  above. 
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2.  it  will  complete  and  submit  Form-LLL,  Disclosure  Fonn  to  Report  Lobbying  if,  to  the  best  of  its  knowledge 

and  belief,  any  funds  have  been  paid  or  wiU  be  paid  to  any  person  in  connection  with  this  application 
for  influencing  or  attempting  to  influence: 

a)  an  officer  or  employee  of  any  U.S.  Government  e^ency,  or 

b)  a  Member  of  Congress  or  a  Member's  employee,  or 

c)  an  officer  or  employee  of  Congress. 

3.  corrupt  payments  made  m  connection  with  Bank  supported  transactions  may  be  a  violation  of  the  Fordgn 

Corrupt  Practices  Act  of  1977  (15  USC  78dd-l,  et.  seq.)  which  provides  for  civil  and  criminal 
penalties  against  individuals  who  directly  or  indirectly  make  or  facilitate  corrupt  paynaents  to  foreign 
officials  to  obtain  or  laeep  business. 

4.  a)  the  information  being  requested  is  done  so  under  authority  of  the  Export-Import  Bank  Act  of  1945  (12 

USC  635  et.  seq.): 

b)  providing  the  information  is  mandatory.  Faflure  to  do  so  may  result  in  the  Bank  being  unable  to 

determine  eUgibility  for  the  hisurance  Program.  The  mformation  provided  will  be  reviewed  to 
determine  if  the  broker  meets  the  Bank's  legislative  requirements  under  the  program 

c)  the  Bank  may  not  require  the  information  and  a{^licants  are  not  required  to  respond  unless  a  currently 

valid  OMB  control  number  is  displayed  on  this  form  (see  upper  right  of  each  page); 

d)  the  information  provided  will  be  held  confidential  subject  to  the  Freedom  of  Information  Act  (5  USC 

552)  and  the  Privacy  Act  of  1974  (5  USC  552a),  excq)t  as  required  to  be  disclosed  under  applicable 
laws; 

e)  the  Bank  shall  have  a  right  to  transfer  to  another  U.S.  Government  auAority  any  financial  records 

included  in  tiiis  certification  or  other  correspondence  as  necessary  to  process,  service,  foreclose  or 
collect  on  an  insured  dd>t.  No  other  transfer  of  records  to  private  parties  or  another  U.S.  Government 
authority  will  be  authorized  except  as  permitted  under  the  Right  of  Financial  Privacy  Act  of  1978 
(12  USC  3401). 
0  the  public  burdoi  reporting  fix-  this  collection  of  information  is  estimated  to  average  Vi  hour  per 
response,  includmg  reviewing  instructions,  searching  data  sources,  gathering  information,  convicting, 
and  reviewing  the  appUcati(»L  Send  commeiits  regarduig  the  burden  estimate,  including  suggestions 
for  reducing  it,  to  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  OMB#  3048- 
0009,  Washmgton,  D.C.  20S03. 

5.  the  representations  made  and  the  &cts  stated  by  it  in  these  certifications  and  its  attachments  are  true,  to  the 

best  of  its  knowledge  and  belief,  and  it  has  not  misrepresented  or  omitted  any  material  facts.  It 

further  undo-stands  that  these  certifications  are  subject  to  the  penalties  for  fi^aud  against  the  U.S. 
GovOTunent  (18  USC  1001). 


Signature:. 
Tide: 


_Print  Name:_ 
Date: 


Send  this  application  to  Attn:  Asristant  Director  for  Broicer  Rdations,  Insurance  Division,  Ex-Im  nnnit, 

811  Vennont  Avenae,  NW,  Wasfaington,  D.C.  20571  or  an  Ex-Im  Regional  Oflke. 

The  Es-Im  Bank  website  is  <  littn://www.exim.Bov  > 
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INSURANCE  BROKERS 
STANDARDS  OF  SERVICE 

1 .  To  act  in  a  professional,  reasonable,  pnident  and  forthright  manner  in  all  dealings  with  your  client  and 
Ex-Im  Bank. 

2.  To  stay  knowledgeable  about  not  only  Ex-lm  Bank  export  credit  insurance  but  alternatives,  inchidmg 
odier  Ex-Im  Bank  programs,  other  U.S.  government  programs,  and  private  sector  products  as  well,  in  order 
to  provide  the  best  options  to  your  clients. 

3.  To  educate  your  clients  about  Ex-hn  Bank's  hisurance  Program  and  policies,  its'  benefits  and  proper 
usage. 

4.  To  serve  as  your  clients'  primary  contact  for  any  questions  concerning  the  poUcies  and  the  servicing  of  a 
policy. 

5.  To  review  all  applications  and  issuances  of  policies,  actions  under  policies,  renewals  of  poUcies  and 
credit  limits,  and  clauns,  for  timeliness,  completeness,  accuracy  and  reasonableness. 

6.  To  review  correspondence  from  Ex-Im  Bank  witii  your  clients,  including  quotes  and  credit  Umits,  to 
assist  them  in  understanding  the  coverage  and  their  responsibilities. 

7.  To  assist  your  cUents  to  comply  with  the  Agreements  of  the  Insured  including  shipmert  reports,  premium 
payment  and  reports  of  overdue  accounts,  and  to  advise  Ex-hn  Bank  of  any  potential  claims. 

8.  To  report  policy  cancellations  and  submh  a  premiimi  reconciliation  to  Ex-Im  Bank. 

9.  To  provide  as  much  assistance  to  the  pohcyholdw  as  is  possible  in  order  to  maximize  tiie  benefits  of  die    • 
policy. 

I  have  read  the  above  standards,  agree  that  Aey  are  reasonable,  and  will  comply  with  these  standards. 

I  understand  and  agree  that  substantial  failure  by  me  to  comply  with  these  standards  could  result  in 
withdrawal  fixjm  the  list  of  registered  insurance  brokers  pubhshed  by  Ex-Im  Bank  and  cancellation  of 
eUgibiUty  for  commission  payments  undo-  Ex-Im  Bank  export  credit  insurance  poUcies. 


Name  of  Brokerage 


Signature  of  Broker 


Date 


Print  Name 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

Authorization  FOTi  Automated  Deposits 

I  hereby  authorize  the  Ejq)ort-Import  Bank  of  the  United  States  hereinafter  called  Ex-Im 
Bank,  to  initiate  credit  entries  to  my  [  ]  Checking  [  1  Savings  account  m 

(check  one)  indicated  below  and  the  dqx)sitory  namea  below,  hereinafter  called 
DEPOSITORY,  to  credit  the  same  to  such  account. 


Depository  Name 

Branch 

City 

Transit/aba 
Number: 

Account  Number: 


State 


ZIP 


D 


This  authority  is  to  remain  in  full  force  and  effect  until  Ex-Im  Bank  has  received  written 
notification  from  me  of  its  termination  in  such  time  and  in  such  manner  as  to  afford  Ex-hn 
Bank  a  reasonable  opportunity  to  act  on  it. 


Broker  Name. 

Broker  No.  _ 
Signature 


(please  print) 

Tax  ID  Number. 
Date 


PLEASE  ATTACH  A  VOIDED  CHECK  FOR  THE  ACCOUNT  NAMED  ABOVE 


Date  RECEIVED. 
Processed  by  _ 

Rctorn  to: 


FOR  EX-IM  BANK  USE  ONLY 


Export-Import  Bank  of  the  United  States 
Director  -  Broker  Relations 
811  Vermont  Avenue,  N.W. 
Washington,  DC  20571 
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EXPORT-IMPORT  bank  OF  THE  UNITED  STATES  (EX-IM  BANK) 

BROKER  COMMISSION  SCHEDULE 

FOR  EXPORT  CREDIT  INSURANCE  POLICIES 

Effective:  October  1, 1994 
BROKER  EUGIBILITY 

Insurance  brokers  and  agents  are  eligible  for  commission  payments  under  Ex-Im  Bank  export  credit  insurance  policies  if  tiie 
broker  or  a^ent  is  registered  with  Ex-Im  Bank  and  is  appointed  as  broker-of-record  by  ttie  policyholder.  The  policyholder 
reserves  the  right  to  appoint,  delete  or  change  the  broker  of  record  at  any  time.  Brokers  of  record  are  entitled  to  any  commissions 
due  on  premiums  paid  prior  to  a  change  in  die  hrcka  of  record. 

COMMISSION  RATES 

Commission  rates  paid  by  Ex-Im  Bank  are  based  on  the  type  of  policyhokler  to  which  the  policy  is  issued,  as  shown  in  the  chart 

below: 

Type  of  Policyholder  Commission  Rate 

(percentage  of  premium) 


Financial  Institutions 

8V. 

Exporters 

Small  Business 

30%* 

Multi-Buyer  Policyholders 

12% 

Single-Buyer  Policyholders 

10% 

Administrators 

Umbrella  Policy 

30% 

Trade  Association  Policy 

10% 

Lessors 

(A^edier  a  financial  institution  or  an 

exporter) 

Operating  Lease  Policy 

20% 

Financing  Lease  Policy 

10% 

*  At  Ex-Im  Bank's  discretion,  this  percentage  will  increase  to  40%  for  those  brokers  vi\ao  meet  cortain 
criteria  regarding  support  of  small  business. 

COMMISSION  PAYMENTS 

-  The  fill!  amount  of  all  premiums  are  due  at  Ae  appropriate  lockbox  on  or  before  the  date  specified  in  the  policy.  Insurance 

brokers  should  not  remit  premiums  "net"  of  commissirai. 

-  Commission  payments  will  be  made  monthly. 

-  No  commission  payments  will  be  made  on  advance  premium. 

BROKER  CHANGES  ON  EXISTING  POUCIES 

Ex-Im  Bank  policyhokleis  may  appoim  or  change  dieir  insurance  broker  at  any  time.  Insurance  brokers  appointed  after  a  policy  is 
issued  will  be  recognized  on  the  first  dav  of  the  next  month  after  the  receipt  of  the  policyholder's  written  notice  appointing  an 
insurance  broker  of  record. 

Acknowledgment  by  Ex-Im  Bank  of  a  policyholder's  appointed  insurance  broker  is  made  by  means  of  a  policy  endorsement. 
Insurance  brokers  acknowledged  by  Ex-Im  Bank  are  eligible  for  commissions  with  respect  to  transactions  occurring  after  the 
effective  date  of  the  endorsement 

WHO  TO  CONTACT:  For  additional  information,  please  contact  a  Regional  Office  or: 
EXPORT-IMPORT  BANK  OF  THE  U.S.,  INSURANCE  DIVISION 
81 1  VERMONT  AVENUE,  N.W.,  WASHINGTON,  D.C.  20571 

TEL  NO  (202)  565-3630  or  1 .800-565-EXIM     .       FAX  NO.  (202)  565-3675  INTERNET  http://www.exim.gov 

Regional  Onices:  MID  ATLANTIC  (202)  565-3940  MIDWEST  (312)  353-8041 
NORTHEAST  (202)  466-2950         SOUTHEAST  (305)  526-7425 
SOUTHWEST  (281)  721-0465  WEST:  Long  Beach  (562)  980-4580,  San  Jose  (415)  705-2285 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnation 
Collection(s)  being  Submitted  to  0MB 
for  Review  and  Approval 

May  29.  2002. 

summary:  The  Federal  Conununications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  niunber. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accTuacy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  8,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficiilt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Iesmith@fcc.gov. 
FOR  FURTHER  MFORMATION  COMTACT:  For 
additional  information  or  copies  of  the 
infonnation  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmithdfcc.gov. 
SUPPL£MENTARY  INFORMATION: 

0MB  Control  Number:  3060-0669. 

Title:  Section  76.946,  Advertising  of 
Rates. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
aurently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  10,400. 


Estimated  Time  per  Response:  30 
minutes  (0.5  hours). 

Total  Annual  Burden:  5,200  hoiu-s. 

Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  47  CFR  Section 
76.946  states  that  cable  operators  that 
advertise  for  basic  service  and  cable 
programming  service  tiers  shall  be 
required  to  advertise  rates  that  include 
aU  costs  and  fees.  Cable  systems  that 
cover  multiple  franchise  areas  having 
differing  franchise  fees  or  other 
franchise  costs,  different  channel  line- 
ups, or  different  rate  structiuBS,  may 
advertise  a  complete  range  of  fees 
without  specific  identification  of  the 
rate  for  each  individual  area.  In  such 
circumstances,  the  operator  may 
advertise  a  "fee  plus"  rate  that  indicates 
the  core  rate  plus  the  range  of  possible 
additions,  depending  upon  the 
particular  location  of  the  subscriber. 
The  Conunission  has  set  forth  this 
disclosure  requirement  to  ensure 
consiuner  awareness  of  all  fees 
associated  with  basic  service  and  cable 
programming  service  tier  rates. 

Federal  Communications  Conunission. 
Marlene  Dortch, 
Secretary. 
[FR  Doc.  02-14175  Filed  6-5-02;  8:45  am] 

BtLLMQ  C006  6712-01-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  Interoperability 
Council  Meeting;  Cancellation  of 
Meeting. 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  cancellation  of  public 
meeting. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  meeting  of  the  Network 
Reliability  and  Interoperability  Coimcil 
scheduled  for  Jime  14,  2002  has  been 
cancelled.  The  next  meeting  of  the 
Network  ReliabiUty  and  Interoperability 
Coimcil  will  be  held  in  the  Conunission 
meeting  room,  445  12th  Street,  SW., 
Washington,  DC  on  Friday,  September 
13,  from  10  a.m.  to  1  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Goldthorp  at  202-418-1096  or  TTY 
202-418-2989. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-14258  Filed  6-5-02;  8:45  am] 

BIUING  C006  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2554] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

May  30,  2002. 

Petition  of  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  piu'suant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  this  petition 
must  be  filed  by  June  21,  2002.  See 
Section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
,  expired. 

Subject:  Amendment  of  Digital  TV 
Table  of  Allotments  (MM  Docket  No. 
00-138). 

Number  of  Petitions  Filed:  1 . 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-14103  Filed  6-5-02;  8:45  am] 

BHJJNG  CODE  6n2-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunahine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  &  TIME:  Tuesday,  June  11,  2002  at 
10  a.m. 

PLACE:  999  E.  Street,  NW.,  Washington. 
DC.     . 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

nrEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g.  Audits  conducted  piu'suant 
to  2  U.S.C.  437g,  438(b),  and  Title  26, 
U.S.C.  Matters  concerning  participation 
in  civil  actions  or  proceedings  or 
arbitration.  Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission . 

[FR  Doc.  02-14330  Filed  6-4-02;  11:21  am] 

BILUNQ  CODE  S71S-01-M 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  20, 
2002. 

1 1    A.  Federal  Reserve  Bank  of  St.  Louis 
vRandall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  The  New  Washington  State  Bank 
Employee  Stock  Ownership  Plan,  New 
Washington,  Indiana  ("ESOP"),  (BHC 
stock  voted  by  the  trustee,  Monroe 
County  Bank  Trust  Department's  trust 
officer,  Scott  Walters,  Bloomington, 
Indiana;  Brenda  G.  Bridges,  Sellersburg, 
Indiana;  Betty  A.  Carver,  Henryville, 
Indiana;  Rhonda  K.  Clapp,  Memphis, 
Indiana;  Patrick  J.  Glotzbach,  New 
Albany,  Indiana;  Cathy  L.  Tinsley, 
Marysville,  Indiana;  and  Max  H. 
Zimmerman,  Charlestown,  Indiana)  to 
acquire  voting  shares  of  New 
Independent  Bancshares,  Inc.,  New 
Washington,  Indiana,  and  thereby 
indirectly  acquire  voting  shares  of  The 
New  Washington  State  Bank,  New 
Washington,  Indiana. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Shawn  Leslie  Devlin,  Santa  Rosa, 
California,  as  Trustee;  to  acquire 
additional  voting  shares  of  RGB 
Corporation,  Sacramento,  California, 
and  thereby  indirectly  acquire  voting 
shares  of  River  City  Bank,  Sacramento, 
California. 


li 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  31,2002. 

Roiiert  deV.  Friereon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-14153  Filed  6-5-02;  8:45  am) 

BILLING  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jidy  1,  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  AUanta, 
Georgia  30303-2713: 

1.  UCB  Financial  Group,  Inc.,  Atlanta, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  United  Commercial 
Bank  (in  organization),  AUanta,  Georgia. 

2.  Southern  Community  Bancorp, 
Orlando,  Florida;  to  acquire  100  percent 
of  the  voting  shares  of  Southern 
Community  Bank  of  South  Florida,  Boca 
Raton,  Florida  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  31,2002. 

Robert  deV.  Frieraon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-14152  Filed  6-5-02;  8:45  am] 

BILLING  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoaals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  diat  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  inforniation  on  all 
bank  holding  companies  may.be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  20,  2002. 

A.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sunmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Teimessee  Central  Bancshares,  Inc.j 
Parsons,  Tennessee;  proposes  to 
develop,  support,  and  sell  fiUancial 
software  used  in  bank  data  processing 
appUcations  through  the  acquisition  of 
System  Ventures,  Inc.,  Parsons, 
Tennessee,  piu^uant  to  Section 
225.28(b)(14)(i)  and  (ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  31,  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-14154  Filed  6-05-02;  8:45  am] 

BILUNG  CODE  S210-01-S 
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FEDERAL  RESERVE  SYSTEM 
Consumer  Advisory  Council 

Notice  of  Meeting  of  Consumer 
Advisory  Council , 

The  Consumer  Advisory  Coimcil  will 
meet  on  Thursday.  Jime  27,  2002.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  DC,  in  Dining  Room  E  on 
the  Terrace  level  of  the  Martin  Building. 
Anyone  planning  to  attend  the  meeting 
should  register,  for  security  purposes, 
no  later  than  Tuesday,  June  25  by 
completing  the  form  found  on-line  at: 
http://wMrw.federalreserve.gov^orms/ 
cacregistration.cfin  Additionally, 
attendees  must  present  photo 
identification  to  enter  the  building. 

The  meeting  will  begin  at  9:00  a.m. 
and  is  expected  to  conclude  at  1:00  p.m. 
The  Martin  Building  is  located  on  C 
Street,  NW.  between  20th  and  21st 
Streets. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  various 
consimier  financial  servibes  laws  and  on 
other  matters  on  which  the  Board  seeks 
its  advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Privacy  Rules  -  Discussion  of  the 
effectiveness  of  the  privacy  rules  one 
year  after  the  effective  date  of  the 
interagency  privacy  regulations. 

Community  Reinvestment  Act  - 
Discussion  of  issues  identified  in 
connection  with  the  current  review  of 
Regulation  BB,  which  implements  the 
Commimity  Reinvestment  Act. 

Financial  Literacy  -  Discussion  of 
issues  raised  by  the  JumpStart 
Coalition's  survey  and  recent  research 
on  learning  techniques  and  the 
implications  for  design  and  delivery  of 
financial  literacy  training. 

Committee  Reports  -  Council 
committees  will  report  on  their  work. 

Other  matters  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  on  any  of  the  above  topics 
may  do  so  by  sending  written 
statements  to  Ann  Bistay,  Secretary  of 
the  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay,  202-452-6470. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  3,  2002. 
JennifBr  J.  Johnson, 
Secretary  of  th  e  Board. 
(FR  Doc.  02-14205  Filed  6-5-02;  8:45  am] 

BILUNO  CODE  6210-01-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EDT)  June 

17,2002. 

PLACE:  4th  Floor,  Conference  Room, 

1250  H  Street,  NW..  Washington,  DC. 

STATUS:  Parts  will  be  open  to  the  public 

and  part  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  the  minutes  of  the  May 
20,  2002,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

Part  Closed  to  the  Public 

Discussion  of  litigation. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  June  3,  2002. 

Elizabeth  S.  WoodnifT, 

Secretary  of  the  Board,  Federal  Retirement 
Thrift  Investment  Board. 

(FR  Doc.  02-14278  Filed  &-3-02;  4:50  pm] 

BILUNG  CODE  6760-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Contract  Review  Meeting 

in  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2), 
announcement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  Technical  Review  Committee 
(TRC)  meeting.  This  TRC's  charge  is  to 
review  contract  proposals  and  provide 
recommendations  to  the  Acting 
Director,  AHRQ,  with  respect  to  the 
technical  merit  of  proposals  submitted 
in  response  to  a  Request  for  Proposals 
(RFP)  regarding  a  "Resotirce  Center  for 
Primary  Care  F*ractice — Based  Research 
Networks  (PBRNs)".  The  RFP  was 
published  in  the  FedBizOpps  on  March 
28,  2002. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA),  section  10(d)  of  5  U.S.C, 
Appendix  2  and  procurement 
regulations,  41  CFR  106-6.1023  and  48 
era  315.604(d).  The  discussions  at  this 
meeting  of  contract  proposals  submitted 
in  response  to  the  above-referenced  RFP 
are  likely  to  reveal  proprietary 
information  and  personal  information 


concerning  individuals  associated  with 
the  proposals.  Such  information  is 
exempt  from  disclosure  under  the 
above-cited  FACA  provision  that 
protects  the  free  exchange  of  candid 
views,  and  under  the  procurement  rules 
that  prevent  undue  interference  with 
Committee  and  Department  operations. 

Name  of  TRC:  The  Agency  for 
Healthcare  Research  and  Quality — 
"Resource  Center  for  Primary  Care 
F*ractice-Based  Research  Networks 
(PBRNs)" 

Date:  June  26,  2002. 

Place:  Agency  for  Healthcare  Research 
&  Quality,  6010  Executive  Blvd,  4th 
Floor  Conference  Center,  Rockville, 
Maryland  20852. 

Contact  Person:  Anyone  wishing  to 
obtain  information  regarding  this 
meeting  should  contact  David  Lanier, 
Center  for  F*rimary  Care  Research, 
Agency  for  Healthcare  Research  and 
Quality,  6011  Executive  Blvd,  Suite  201, 
Rockville,  Maryland,  20852,  301t-594- 
1489. 

Dated:  May  30.  2002. 
Carolyn  M.  Clancy, 

Acting  Director. 

(FR  Doc.  02-14159  Filed  6-5-02;  8:45  am] 

BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-59I 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
I*revention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plems  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
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iiirden  of  the  collection  of  information 
}n  respondents,  including  through  the 
tise  of  automated  collection  techniques 
br  other  fom^s  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Assessment  of  the 
Effectiveness  of  the  Center  for  Disease 
Control  and  Prevention's  (CDC) 
Guidelines  for  Prevention  of  Surgical 
Wound  Infections — New — National 
Center  for  Infectious  Diseases  (NCID), 
Centers  for  Disease  Control  and 
Prevention  (CDC. 

In  the  U.S.  an  estimated  31.8  million 
surgical  procedures  are  performed  each 
year.  Despite  advances  in  infection 


control  practices,  surgical  technique  and 
antisepsis,  and  the  introduction  of 
antimicrobial  prophylaxis,  surgical  site 
infections  (SSIs)  remain  a  leading  cause 
of  healthcare-associated  morbidity  and 
mortality.  An  estimated  2% -5%  of 
surgical  procedures  done  each  year  are 
complicated  by  SSI.  In  addition,  SSIs 
result  in  an  additional  7.4  days  of 
hospitalization  and  $400-$2.600  in 
healthcare  costs/infection,  resulting  in 
an  annual  cost  of  $130-$845  million/ 
year.  Since  the  early  1980's  CDC  has 
developed  and  disseminated  guidelines 
for  the  prevention  of  SSIs.  However,  the 
degree  of  practitioner  and  institutional 
compliance  with  the  guideline  and  the 
impact  of  the  CDC-recommended 
precautions  in  preventing  SSIs  have  not 
been  determined.  The  Institute  of 
Medicine  and  the  Healthcare  Infection 


Control  Practices  Advisory  Committee 
have  strongly  advised  that  systematic 
guideline  evaluation  be  a  standard 
component  of  the  guideline 
development  process. 

The  purpose  of  this  project  is  to  assess, 
the  effectiveness  of  CDC  Guidelines  to 
Prevent  Surgical  Site  Infection.  The 
objective  of  this  study  is  to  determine 
knowledge,  attitudes,  and  practices  of 
surgeons  regarding  the  Guidelines. 

A  mail  and  Internet  survey  will  be 
conducted  among  a  representative 
sample  of  members  of  the  American 
College  of  Surgeons.  The  survey  will  ask 
about  surgical  practices  and  opinions 
related  to  surgical  site  infections. 
Participation  in  the  survey  will  be 
voluntary.  There  is  no  cost  to  the 
respondents  other  than  their  time. 


Respondents 


Number  of 
respondents 


Number  of 
responses/re- 
spondent 


Avg.  burderV 

respondent 

(in  hours) 


Total  burden 
(in  hours) 


^me^ican  College  of  Surgeons 
Total 


2134 


1 


30/60 


1067 


1067 


Dated:  May  24,  2002. 
4ancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
jnd  Evaluation,  Centers  for  Disease  Control 
ind  Prevention. 
FR  Doc.  02-14128  Filed  6-5-02;  8:45  am] 
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Department  of  health  and 

HUMAN  services 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-30-02] 

Agency  Forms  Undergoing  Paperworit 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

National  Public  Health  Performance 
Standards  Program  Local  Public  Health 
System  Assessment — New — Public 


Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  "Control 
and  Prevention  (CDC). 

Since  1998,  the  CDC  National  Public 
Health  Performance  Standards  Program 
has  convened  workgroups  with  the 
National  Association  of  County  and  Qty 
Health  Officials  (NACCHO),  the 
Association  of  State  and  Territorial 
Health  Officials  (ASTHO),  the  National 
Association  of  Local  Boards  of  Health 
NALBOH),  the  American  Public  Health 
Association  (APHA),  and  the  Public 
Health  Foundation  (PHF)  to  develop 
performance  standards  for  public  health 
systems  based  on  the  ten  Essential 
Services  of  Public  Health.  In  the  fall  of 
2000,  CDC  conducted  field  tests  with 
the  local  public  health  survey 
instruments  in  the  States  of  Hawaii, 
Minnesota,  and  Mississippi. 

CDC  is  now  proposing  to  implement 
a  voluntary  data  collection  to  assess  the 
capacity  of  local  public  health  systems 
to  deliver  the  Essential  Public  Health 
Services.  Electronic  data  submission 
will  be  the  method  of  choice.  If 
computer  technology  in  local 
jm-isdictions  does  not  support  electronic 
submission,  hard-copy  survey 
instruments  will  be  available.  Local 
jurisdictions  using  hard-copy  survey 
instruments  will  receive  assistance  from 
State  or  local  level  field  coordinators  for 
web-based  data  entry. 

Local  health  departments  will 
respond  to  the  survey  on  behalf  of  the 
collective  body  of  representatives  fi-om 


the  local  public  health  system.  An 
estimated  33  percent  of  local  health 
departments  will  complete  the  local 
instrument  in  year  one,  30  percent  in 
year  two  and  25  percent  in  year  three. 
The  total  burden  hours  are  estimated  to 
be  67,200. 


Data  col- 
lection 
period 

Respond- 
ents 

Re- 
sponses 
per  re- 
spondent 

Average 
burden 

response 
(in  hrs.) 

Yean  ... 

875 

1 

24 

Year  2  ... 

1167 

1 

24 

Year  3  ... 

875 

1 

24 

Dated:  May  29.  2002. 

Nancy  Cheal, 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention. 

[FR  Doc.  02-14127  Filed  6-5-02:  8:45  am] 

WLUNC  COOe  4163-1*-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-00S5] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Infant 
Formula  Recall  Regulations 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


39012 


Federal  Register /Vol.  67,  No.  109 /Thursday,  June  6,  2002 /Notices 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  8, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Infant  Formula  Recall  Regulations — 21 
CFR  107.230, 107.240, 107.250, 107.260, 
and  107.280  (OMB  Control  Number 
0910-0188)— Extension 

Section  412(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  350a(e))  provides  that  if  the 
manufacturer  of  an  infant  formula  has 
knowledge  that  reasonably  supports  the 
conclusion  that  an  infant  formula 


processed  by  that  manufacturer  has  left 
its  control  and  may  not  provide  the 
nutrients  required  in  section  412(i)  of 
the  act  or  is  otherwise  adulterated  or 
misbranded,  the  manufacturer  must 
promptly  notiiy  the  Secretary  of  Health 
and  Himian  Services  (the  Secretary).  If 
the  Secretary  determines  that  the  infant 
formula  presents  a  risk  to  human  health, 
the  manufactxu^r  must  immediately  take 
all  actions  necessary  to  recall  shipments 
of  such  infant  formula  from  all 
wholesale  and  retail  establishments, 
consistent  with  recall  regulations  and 
guidelines  issued  by  the  Secretary. 
Section  412(f)(2)  of  the  act  states  that 
the  Secretary  shall,  by  regulation, 
prescribe  the  scope  and  extent  of  recalls 
of  infant  formula  necessary  and 
appropriate  for  the  degree  of  risk  to 
human  health  presented  by  the  formula 
subject  to  recall.  FDA's  infant  formula 
recall  regulations  (part  107,  subpart  E 
(21  CFR  part  107,  subpart  E))  implement 
these  statutory  provisions. 

Section  107.230  requires  each 
recalling  firm  to:  (1)  Evaluate  the  hazard 
to  human  health,  (2)  devise  a  written 
recall  strategy,  (3)  promptly  notify  each 
affected  direct  accoimt  (customer)  about 
the  recall,  and  (4)  furnish  the 
appropriate  FDA  district  office  with 
copies  of  these  documents.  If  the 
recalled  formula  presents  a  risk  to 
human  health,  the  recalling  firm  must 
also  request  that  each  establishment  that 
sells  the  recalled  formula  post  (at  point 
of  purchase)  a  notice  of  the  recall  and 
provide  FDA  with  an  FDA  approved 
notice  of  recall.  Section  107.240 
requires  the  recalling  firm  to:  (1)  Notify 
the  appropriate  FDA  district  office  of 


the  recall  by  telephone  within  24  hours, 
(2)  submit  a  written  report  to  that  office 
within  14  days,  and  (3)  submit  a  written 
status  report  at  least  every  14  days  until 
the  recall  is  terminated.  Before 
terminating  a  recall,  the  recalling  firm  is 
required  to  submit  a  recommendation 
for  termination  of  the  recall  to  the 
appropriate  FDA  district  office  and  wait 
for  written  FDA  concurrence 
(§  107.250).  Where  the  recall  strategy  or 
implementation  is  determined  to  be 
deficient,  FDA  may  require  the  firm  to 
change  the  extent  of  the  recall,  carry  out 
additional  effectiveness  checks,  and 
issue  additional  notifications 
(§  107.260).  In  addition,  to  facilitate 
location  of  the  product  being  recalled, 
the  recalling  finn  is  required  to 
maintain  distribution  records  for  at  least 
1  year  after  the  expiration  of  the  shelf 
life  of  the  infant  formula  (§  107.280). 

The  reporting  and  recordkeeping 
requirements  described  previously  are 
designed  to  enable  FDA  to  monitor  the 
effectiveness  of  infant  formula  recalls  in 
order  to  protect  babies  from  infant 
formula  that  may  be  unsafe  because  of 
contamination  or  nutritional  inadequacy 
or  otherwise  adulterated  or  misbranded. 
FDA  uses  the  information  collected 
imder  these  regulations  to  help  ensure 
that  such  products  are  quickly  and 
efficiently  removed  from  the  market.  If 
manufacturers  were  not  required  to 
provide  this  information  to  FDA,  FDA's 
ability  to  ensure  that  recalls  are 
conducted  properly  would  be  greatly 
impaired. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 

21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

107.230 
107.240 
107.250 
107.260 
Total 

3 
3 
3 
3 

1 
1 
1 
1 

3 
3 
3 
3 

4,500 

1,482 

120 

650 

13,500 

4,446 

360 

650 

18,956 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Under  5  CFR  1320.3(b)(2).  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  a  collection  of 
information  are  excluded  from  the 
burden  estimate  if  the  reporting, 
recordkeeping,  or  disclosure  activities 
needed  to  comply  are  usual  and 
customary  because  they  would  occur  in 
the  normal  course  of  activities.  No 
burden  has  been  estimated  for  the 
recordkeeping  requirement  in  §  107.280 
because  these  records  are  maintained  as 
a  usual  and  customary  part  of  normal 


business  activities.  Manufacturers  keep 
infant  formula  distribution  records  for 
the  prescribed  period  as  a  matter  of 
routine  business  practice.  The  reporting 
biuden  estimate  is  based  on  agency 
records,  which  show  that  there  are  five 
manufacturers  of  infant  formula  and 
that  there  have  been  three  recalls  in  the 
last  3  years,  or  one  recall  annually. 


Dated:  May  31,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  02-14169  Filed  6-5-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Support  for  Small  Scientific 
Conference  Grants;  Availability  of 
Grants;  Request  for  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  changes  to  its  support  of 
Small  Scientific  Conferences  Grant 
Program.  The  previous  announcement 
of  this  program,  published  in  the 
Federal  Register  of  April  15, 1987  (52 
FR  12257),  is  superseded  by  this 
announcement.  This  announcement  will 
also  provide  new  policies  that  apply  to 
the  FDA  Scientific  Conferences  Grant 
Program.  FDA  views  the  partial  support 


of  scientific  conferences  as  an  ongoing 
program  and  may  award  a  limited 
number  of  grants  each  fiscal  year 
ranging  from  $1,000  to  525,000  in  direct 
costs  only  per  conference.  This 
announcement  is  intended  to  be  a 
"Standing  Program  Announcement" 
and  will  be  modified  in  the  event  of 
further  required  changes  to  the  program. 
DATES:  Applications  will  be  received 
and  reviewed  quarterly  during  each 
fiscal  year  as  follows  (see  table  1): 


Table  1. 

teceipt  Date 

Review  Date 

Earliest  Beginning  Conference  Date 

Dctober  15 
January  15 
April  15 
July  15 

November  1 5 
February  15 
May  15 
August  15 

Decemt)er  15 
March  15 
June  15 
September  15 

If  the  receipt  date  falls  on  a  weekend 
)r  holiday  it  will  be  extended  to  the 
oUowing  workday.  Applications 
received  after  the  quarterly  deadline 
date  will  be  held  for  the  next  review 
cycle  or  returned  to  the  applicant  if  time 
is  not  sufficient  for  FDA  to  conduct  a 
review  prior  to  the  scheduled  date  of  the 
proposed  conference. 
ADDRESSES:  Applications  are  available 
from  and  should  be  submitted  to: 
Cynthia  M.  Polit,  Grants  Management 
Office  {HFA-520),  56Q0  Fishers  Lane, 
rm.  2129,  Rockville,  MD  20857,  301- 
827-7180,  e-mail:  cpolit@oc.fda.gov. 
Applications  hand-carried  or 
commercially  delivered  should  be 
addressed  to  5630  Fishers  Lane,  rm. 
2129,  Rockville,  MD  20852.  FDA  is 
unable  to  receive  applications  via  the 
Internet.  Do  not  send  applications  to  the 
Center  for  Scientific  Research,  National 
Institutes  of  Health  (NIH).  Any 
application  sent  to  NIH  and  not  received 
in  time  for  orderly  processing  will  be 
deemed  nonresponsive  and  returned  to 
the  applicant.  Application  forms  (PHS 
398)  may  be  downloaded  from  the  NIH 
Internet  site  at  http://grants.nih.gov/ 
grants/forms.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the 
administrative  and  financial 
management  aspects  of  this  program: 
Cynthia  Polit  (see  ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

FDA's  authority  to  enter  into  grants 
md  cooperative  agreements  is  detailed 
mder  title  XVII  of  the  Public  Health 
Service  Act  (42  U.S.C.  300u-l)  or  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (Public  Law  90-602)  (42 
J.S.C.  263b-n).  Applications  submitted 


under  this  program  may  be  subject  to 
the  requirements  of  Executive  Order 
12372.  FDA's  conference  grant  program 
is  described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  93.103. 

FDA  strongly  encourages  all  award 
recipients  to  provide  a  smoke-free 
workplace  and  to  discourage  the  use  of 
all  tobacco  products.  This  is  consistent 
with  the  FDA  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

FDA  urges  applicants  to  submit  work 
plans  that  address  specific  objectives  of 
"Healthy  People  2010,"  a  national 
activity  to  reduce  morbidity  and 
mortality  and  to  improve  the  quality  of 
life.  Potential  applicants  may  obtain  a 
hard  copy  of  "Healthy  People  2010" 
objectives,  vols.  I  and  II,  conference 
edition  (B0074),  for  $22  per  set,  by 
writing  to  the  Office  of  Disease 
Prevention  and  Health  Promotion 
(ODPHP)  Communication  Support 
Center,  P.O.  Box  37366,  Washington,  DC 
20012-7366.  Each  of  the  28  chapters  of 
"Healthy  People  2010"  is  priced  at  $2 
per  copy.  Telephone  orders  can  be 
placed  to  the  ODPHP  Center  on  301- 
468-5690.  The  ODPHP  Center  also  sells 
the  complete  conference  edition  in  CD- 
ROM  format  (B0071)  for  $5.  This 
publication  is  also  available  on  the 
Internet  at  www.health.gov/ 
healthypeople/.  Web  site  viewers 
should  proceed  to  "Publications." 

II.  Background 

FDA  recognizes  the  value  of  partially 
supporting  scientific  meetings  and 
conferences  designed  to  coordinate, 
exchange,  and  disseminate  information 
when  the  objectives  are  clearly  within 
the  scope  of  the  agency's  mission.  FDA's 
policy  is  to  participate  with  other 
organizations  to  support  meetings  where 


practicable  rather  than  provide  sole 
support.  In  view  of  the  diversity  of 
interests  among  the  various  FDA 
centers/offices,  and  in  order  to  provide 
maximum  flexibility,  FDA  will  not  set 
rigid  requirements  concerning  the  type 
of  scientific  meetings  to  be  supported. 

m.  Reporting  Requirements 

A  final  financial  status  report  (FSR, 
SF269)  and  a  final  progress  report  or 
conference  proceedings  are  required.  An 
original  and  two  copies  of  these  reports 
must  be  submitted  to  the  Grants 
Management  Office  (see  ADDRESSES) 
within  90  days  after  the  conference  date. 
Copies  of  conference  proceedings 
resulting  from  the  meeting  may  be 
substituted  for  the  final  progress  report. 
Failure  to  provide  these  reports  in  a 
timely  manner  may  jeopardize  future 
grant  support  or  delay  an  award. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in 
the  form  of  a  grant.  These  grants  will  be 
subject  to  all  policies  and  requirements 
that  govern  the  support  for  small 
scientific  conference  grant  programs  of 
FDA,  including  the  provisions  of  42 
CFR  part  52  and  45  CFR  parts  74  and 
92.  The  regulations  issued  under 
Executive  Order  12372  may  also  apply 
to  this  program  and  are  implemented 
through  the  Department  of  Health  and 
Human  Services  (DHHS)  regulations  at 
45  CFR  part  100.  Executive  Order  12372 
sets  up  a  system  for  State  and  local 
government  review  of  applications  for 
Federal  financial  assistance.  Applicants 
(other  than  federally  recognized  Indian 
tribal  governments)  should  contact  the 
State's  single  point  of  contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 


39014 


Federal  Register / Vol.  67,  No.  109 /Thursday,  June  6,  2002 /Notices 


prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  processes.  A  current  listing  of 
SPOCs  can  be  accessed  at  http:// 
www.whitehouse.gov/omb/grants/ 
spoc.html.  The  SPOC  should  send  any 
State  review  process  recommendations 
to  FDA's  administrative  contact  (see 
ADDRESSES).  The  due  date  for  the  State 
process  recommendation  is  no  later  than 
60  days  after  the  deadline  date  for  the 
receipt  of  applications.  FDA  does  not 
guarantee  to  accommodate  or  explain 
SPOC  comments  that  are  received  after 
the  60-day  cutoff. 

B.  Eligibility 

Conference  grant  support  is  available 
to  any  public  or  private  nonprofit  entity 
including  State  and  local  units  of 
government,  scientific  and  professional 
societies,  and  for-profit  entities.  Faith- 
based  organizations  are  eligible  to  apply 
for  these  conference  grants.  For-profit 
entities  must  commit  to  excluding  fees 
or  profit  from  the  conference  in  their 
request  for  support. 

In  the  case  of  an  international 
conference  held  in  the  United  States  or 
Canada,  the  U.S.  component  of  an 
established  international  scientific 
professional  society  is  the  eligible 
applicant.  In  exceptional  cases,  where 
there  is  no  U.S.  component,  a  grant  to 
support  a  specific  segment  of  an 
international  conference  may  be 
awarded  directly  to  a  foreign  institution 
or  international  organization  upon  the 
approval  of  the  DHHS  agency  head  or 
his  or  her  designee. 

An  individual  is  not  eligible  to 
receive  grant  funds  in  support  of  a 
conference.  Organizations  described  in 
section  501  (c)4  of  the  Internal  Revenue 
Code  of  1968  that  engage  in  lobbying  are 
not  eligible  to  receive  grant  awards. 

C.  Length  of  Support 

The  length  of  support  will  be  for  up 
to  1  year  from  date  of  award. 

V.  Review  Procedure  and  Criteria 

All  applications  submitted  in 
response  to  this  annoimcement  will  be 
evaluated  upon  receipt  for 
responsiveness  to  this  request  for 
application  (RFA).  Responsiveness  is 
defined  as  submission  of  a  complete 
application  with  original  signatiues 
within  the  required  submission  dates  as 
listed  in  table  1  of  this  docimient. 
Applications  found  to  be  nonresponsive 
will  be  returned  to  the  applicant 
without  further  consideration. 

An  application  will  be  considered 
nonresponsive  if  any  of  the  following 
criteria  are  not  met:  (1)  If  the  applicant 
organization  is  ineligible,  (2)  if  it  is 
received  in  the  grants  management 


office  after  the  specified  receipt  dale,  (3) 
if  it  is  incomplete,  (4)  if  it  is  illegible, 
(5)  if  it  is  not  responsive  to  the  criteria 
list  below,  (6)  if  the  material  presented 
is  insufficient  to  permit  an  adequate 
review,  and/or  (7)  if  it  exceeds  the 
recommended  threshold  amount 
reflected  in  the  RFA. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  their 
scientific  and  technical  merit  by  an  ad 
hoc  review  panel  composed  of  experts 
in  the  field  using  the  following  criteria: 

1 .  The  content/subject  matter  and 
how  current  and  appropriate  it  is  for 
FDA's  mission; 

2.  The  conference  plan  and  how 
thorough,  reasonable,  and  appropriate  it 
is  for  the  intended  audience; 

3.  The  experience,  training,  and 
competence  of  the  principal 
investigator/director  and  support  staff; 

4.  The  adequacy  of  the  facilities; 

5.  The  reasonableness  of  the  proposed 
budget  given  the  total  conference  plan, 
program,  speakers,  travel,  and  facilities; 

6.  Previous  experience  of  the 
organization/principal  investigator. 

VI.  Submission  Requirements 

An  original  and  two  copies  of  a 
complete  grant  application  Form  PHS 
398  (Rev.  4/98)  or  an  original  and  two 
copies  of  PHS  5161-1  (Rev.7/00)  for 
State  and  local  governments  should  be 
delivered  to  the  address  listed 
previously  (see  ADDRESSES).  State  and 
local  governments  may  choose  to  use 
PHS  398  application  form  in  place  of 
PHS  5161-1.  The  outside  of  the 
application  package  should  clearly  state 
"Request  for  Conference  Grant"  and 
must  be  received  by  the  appropriate 
submission  date  listed  in  table  1  of  this 
document. 

VII.  Letter  of  Intent 

This  is  not  mandatory.  However,  you 
may  submit  a  letter  of  intent  to  the 
contact  (see  ADDRESSES)  at  least  30  days 
prior  to  the  application  receipt  date. 
Potential  applicants  are  also  encouraged 
to  talk  to  the  contact  to  determine  if  the 
proposed  scientific  conference  is  clearly 
consistent  with  FDA's  interest,  mission, 
and  priorities.  Potential  applicants  may 
fax  letters  of  intent  to  301-827-7101. 

Vm.  Method  of  Application  . 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
normal  business  hours,  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday,  on 
or  before  the  established  receipt  date. 
Applications  will  be  considered  on  time 
if  sent  or  mailed  on  or  before  the 
appropriate  receipt  date  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 


postmark  or  a  legible  date  receipt  from 
a  commercial  carrier.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.  Applications 
received  after  the  appropriate  quarterly 
deadline  date  will  be  held  for  the  next 
review  cycle  or  returned  to  the 
applicant  if  time  is  not  sufficient  for 
FDA  to  conduct  a  review  prior  to  the 
scheduled  date  of  the  proposed 
conference. 

B.  Format  of  Application 

Applications  must  include  the 
following: 

1.  Title  that  has  the  term  scientific 
"conference,"  "council,"  "workshop," 
or  other  similar  description  to  assist  in 
the  identification  of  the  request; 

2.  Location  of  the  conference; 

3.  Expected  number  of  registrants  and 
type  of  audience  expected,  speaker's 
credentials; 

4.  Dates  of  conference  (inclusive); 

5.  Conference  format  and  projected 
agenda,  including  list  of  principal  areas 
or  topics  to  be  addressed; 

6.  Physical  facilities  required  for  the 
conduct  of  the  meeting  (e.g., 
simultaneous  translation  facilities); 

7.  Justification  of  the  conference, 
including  the  problems  it  intends  to 
clarify  and  any  developments  it  may 
stimulate; 

8.  Brief  biographical  sketches  of 
individuals  responsible  for  planning  the 
conference  and  indication  of  adequate 
support  staff; 

9.  Information  about  all  related 
conferences  held  on  this  subject  during 
the  last  3  years  (if  known); 

10.  Details  of  proposed  per  diem/ 
subsistence  rates,  transportation, 
printing,  supplies,  and  facility  rental 
costs; 

11.  The  budget  for  the  entire 
conference;  budget  items  requested  from 
FDA;  budget  items  supported  by  other 
sources;  and  a  list,  including  amounts, 
of  all  other  anticipated  support;  and 

12.  The  necessary  checklist  and 
assurance  pages  provided  in  each 
application  package. 

Allowable  costs  consist  of:  (1)  Salaries 
in  proportion  to  the  time  or  effort  spent 
directly  on  the  conference,  (2)  rental  of   . 
necessary  equipment,  (3)  travel  and  per 
diem,  (4)  supplies  needed  to  conduct 
the  meeting,  (5)  conference  services,  (6) 
publication  costs,  (7)  registration  fees, 

(8)  working  meals  where  business  is 
transacted,  and  (9)  speaker's  fees. 

Nonallowable  costs  include  but  are 
not  limited  to:  (1)  Purchase  of 
equipment;  (2)  transportation  costs 
exceeding  coach  class  fares;  (3)  visas;  (4) 
passports;  (5)  entertainment;  (6)  tips;  (7) 
bar  charges;  (8)  personal  telephone  calls; 

(9)  laundry  charges;  (10)  travel  or 
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expenses  other  than  local  mileage  for 
local  participants;  (11)  organization 
dues;  (12)  honoraria  or  other  payments 
for  the  purpose  of  conferring  distinction 
or  commimicating  respect,  esteem,  or 
admiration;  (13)  patient  care;  (14) 
alterations  or  renovations;  and  (15) 
indirect  costs. 

Grant  funds  may  not  be  used  to 
provide  general  support  for 
international  scientific  conferences  held 
outside  the  United  States  or  Canada. 
Grant  funds  may  be  awarded  to  a  U.S. 
component  of  an  international 
organization  to  provide  limited  support 
for  specified  segments  of  an 
international  conference  held  outside 
the  United  States  or  Canada  if  the 
conference  is  compatible  with  FDA's 
mission.  An  example  of  such  support 
would  be  a  selected  symposium,  panel, 
or  workshop  within  the  conference, 
including  the  cost  of  planning  and  the 
cost  of  travel  for  U.S.  participants  for 
the  specified  segment  of  the  scientific 
conference.  Any  Public  Health  Service 
(PHS)  foreign  travel  restrictions  that  are 
in  effect  at  the  time  of  the  award  must 
be  followed,  including  but  not  limited 
to: 

1.  Limitations  or  restrictions  on 
coiuitries  to  which  travel  will  be 
supported; or 

2.  Budgetary  or  other  limitations  on 
i  vailability  of  funds  for  foreign  travel. 

The  collection  of  information 
ijequested  in  PHS  Form  398  and  its 
instructions  have  been  submitted  by 
PHS  to  the  Office  of  Management  and 
Budget  (OMB)  and  were  approved  and 
assigned  OMB  control  number  0925- 
0001.  Information  collection 
requirements  requested  on  PHS  Form 
5161-1  were  approved  and  issued  under 
OMB  Circular  A-102. 

C.  Legend 

I  Unless  disclosure  is  required  by  the 
needom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of 
DHHS  or  by  a  court,  data  contained  in 
the  portion^  of  this  application  that 
have  been  specifically  identified  by 
page  number,  paragraph,  etc.,  by  the 
applicant  as  containing  restricted 
information  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes. 

Dated:  May  31.  2002. 
Margaret  M.  Ootzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-14101  Filed  6-4-02;  8:45  am] 
■tLUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds;  Correction 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Correction  and  extension  of 
time  for  application  deadline. 

SUMMARY:  This  notice  corrects  an 
Internet  address  for  accessing 
application  materials  and  extends  the 
time  that  applications  will  be  accepted 
for  fiscal  year  2002  competitive 
Cooperative  Agreements  for  Health 
Workforce  research  that  was  published 
in  the  Federal  Register  on  Thursday, 
May  23,  2002  (67  FR  36198)  [FR  Doc. 
02-12928].  That  notice  annoimced  that 
applications  must  be  received  by  mail  or 
delivered  to  the  HRSA  Grants 
Application  Center  by  no  later  than  June 
19.  2002.  The  deadline  for  applications 
has  been  extended  and  applications 
must  be  received  by  mail  or  delivered  to 
the  HRSA  Grants  Application  Center, 
901  Russell  Avenue,  Suite  45d, 
Gaithersburg  Maryland,  20879,  by  no 
later  than  July  8,  2002.  Additionally,  the 
Internet  address  given  in  the  above 
referenced  Federal  Register  notice  for 
accessing  application  materials  was 
incorrect.  The  correct  Internet  address 
for  accessing  application  materials  is 
hrsagac®hrsa  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Richards  (phone  301-443-5452  or 
via  e-mail  at  srichards@hrsa.gov)  or 
Louis  Kuta  (phone  301-443-6634  or  via 
e-mail  at  Ikuta@hrsa.gov). 

Dated:  May  31,2002. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-14170  Filed  6-5-02;  8:45  am] 

BILLING  CODE  416S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  July  2002. 

Name:  Advisory  Committee  on  Infant 
Mortality  (ACIM). 

Date  and  Time:  July  10,  2002;  9  a.m.-5 
p.m..  July  11,  2002;  6:30  a.m.-3  p.m. 


Place:  Crowne  Plaza  Hotel.  14th  and  K 
Streets,  NW..  Washington,  DC  20005,  (202) 
682-0111. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretar>'  of 
Health  and  Human  Services  on  the  following: 
Department  programs  which  are  directed  at 
reducing  infant  mortality  and  improving  the 
health  status  of  pregnant  v^omen  and  infants; 
factors  affecting  the  continuum  of  care  with 
respect  to  maternal  and  child  health  care, 
including  outcomes  following  childbirth; 
factors  determining  the  length  of  hospital 
stay  following  childbirth;  strategies  to 
coordinate  the  variety  of  Federal,  State,  and 
local  and  private  programs  and  efforts  that 
are  designed  ts  deal  with  the  health  and 
social  pToblems  impacting  on  infant 
mortality;  and  the  implementation  of  the 
Healthy  Start  initiative  and  infant  mortality 
objectives  from  Healthy  People  2010. 

Agenda:  Topics  that  will  be  discussed 
include  the  following:  Early  Postpartum 
Discharge;  Low-Birth  Weight;  Disparities  in 
Infant  Mortality;  and  the  Healthy  Start 
Program. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Peter  C.  van 
Dyck,  M.D.,  M.P.H.,  Executive  Secretary, 
ACIM,  Health  Resources  and  Services 
Administration  (HRSA),  Room  18-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857,  telephone:  (301)  443- 
2170. 

Individuals  who  are  interested  in  attending 
any  portion  of  the  meeting  or  who  have 
questions  regarding  the  meeting  should 
contact  Ms.  Kerry  P.  Nesseler,  HRSA, 
Maternal  and  Child  Health  Bureau, 
telephone:  (301)  443-2170. 

Agenda  items  are  subject  to  change  as 
priorities  are  further  determined. 

Dated:  May  31.2002. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-14171  Filed  6-5-02;  8:45  am] 

BILUNC  COOe  416S-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Draft  OIG  Compliance  Program 
Guidance  for  Ambulance  Suppliers 

AGENCY:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Notice  and  conunent  period. 

SUMMARY:  This  Federal  Register  notice 
seeks  the  comments  of  interested  parties 
on  draft  compliance  program  guidance 
(CPG)  developed  by  the  Office  of 
Inspector  General  (OIG)  for  the 
ambulance  industry.  Through  this 
notice,  the  OIG  is  setting  forth  its 
general  views  on  the  value  and 
fundamental  principles  of  ambulance 
industry  CPG,  and  the  specific  elements 
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that  ambulance  providers/suppliers 
should  consider  when  developing  a  CPG 
initiative. 

DATES:  To  ensure  consideration, 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  July  22,  2002. 
ADDRESSES:  Please  mail  or  deliver 
written  comments  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-415-CPG, 
Room  5246,  Cohen  Building,  330 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OTG-415-CPG.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  begiiming  approximately  2 
weeks  after  publication  of  a  dociunent, 
in  Room  5541  of  the  Office  of  Inspector 
General  at  330  Independence  Avenue, 
SW.,  Washington,  DC  20201  on  Monday 
through  Friday  of  each  week  from  8  a.m. 
to  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Castro  (202)  619-2078  or  Joel 
Schaer  (202)  619-1306.  Office  of 
Coimsel  to  the  Inspector  General. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ambulance  industry  has 
experienced  a  number  of  instances  of 
ambulance  provider  and  supplier  fi'aud 
and  abuse  and  has  expressed  interest  in 
increasing  the  awareness  of  the  industry 
to  assist  in  protecting  against  such 
conduct.  In  response  to  the  industry's 
concerns,  the  OIG  has,  to  date,  written 
several  Advisory  Opinions  on  a  variety 
of  ambulance-related  issues  ^  and  has 
published  final  rulemaking  concerning  a 
safe  harbor  for  ambulance  restocking 
arrangements.^ 

In  an  effort  to  provide  further 
guidance,  the  OIG  published  a  Federal 
Register  notice  on  August  17,  2000  (65 
FR  50204)  that  solicited  comments, 
recommendations  and  other  suggestions 
fi-om  concerned  parties  and 
organizations  on  how  best  to  develop 
compliance  guidance  for  ambulance 
suppliers  to  reduce  the  potential  for 
fraud  and  abuse.  The  OIG  expects  that 
final  guidance  will  outline  the  most 
common  and  prevalent  fraud  and  abuse 
risk  areas  for  die  ambidance  industry, 
and  provide  direction  on  how  to  (1) 
address  various  risk  areas;  (2)  prevent 
the  occiuxence  of  instances  of  fraud  and 


abuse;  and  (3)  develop  corrective 
actions  when  those  risks  or  instances  of 
fraud  and  abuse  are  identified. 

Public  Input  and  Comment  in 
Developing  Final  CPG 

In  response  to  our  earlier  solicitation 
notice,  the  OIG  received  37  comments 
from  various  organizations  and 
associations.  In  developing  this  notice 
for  formal  public  comment,  we  have 
considered  those  specific  comments  as 
well  as{)revious  OIG  issuances,  such  as 
OIG-issued  Advisory  Opinions,  and 
have  consulted  with  the  Centers  for 
Medicare  and  Medicaid  Services  and 
the  Department  of  Justice. 

To  ensure  that  all  parties  have  an 
opportunity  to  provide  input,  we  are 
publishing  this  CPG  in  draft  form,  and 
welcome  specific  comments  from  all 
interested  parties.  The  OIG  will 
consider  all  comments  that  are  received 
within  the  above-cited  time  frame, 
incorporate  any  specific 
recommendations,  as  appropriate,  and 
prepare  a  final  version  of  the  CPG 
thereafter  for  publication  in  the  Federal 
Register. 

Draft  Compliance  Program  Guidance 
for  Ambulance  Suppliers  (May  2002) 

/.  Introduction 

In  keeping  with  the  previous  efforts  of 
the  Office  of  Inspector  General  (OIG)  to 
provide  guidance  to  various  health  care 
industry  sectors  on  sound  compliance 
program  measures,  the  OIG  is 
publishing  this  draft  compliance 
program  guidance  (CPG)^  for  the 
ambulance  industry  and  other  parties 
that  are  affected  by  the  services 
provided  by  ambulance  suppliers.^  This 
CPG  is  divided  into  five  separate 
sections  with  an  appendix: 

•  Section  I  is  a  brief  introduction 
about  this  CPG; 

•  Section  II  provides  information 
about  the  basic  elements  of  a 
compliance  program  for  ambulance 
suppliers; 


■  See  footnote  23  in  section  V.F.  of  the  draft 
compliance  program  guidance. 
2  See  66  FR  62979;  December  4,  2001. 


>  In  its  solicitation  of  information  and 
recommendations  for  developing  guidance  for  the 
ambulance  industry  (published  in  the  Federal 
Register  on  August  17.  2000  (65  FR  50204),  the  OIG 
indicated  that  it  expected  to  refer  to  the  ambulance 
compliance  guidance  as  a  "compliance  risk 
guidance."  After  additional  input  and  to  remain 
consistent  with  the  name  and  format  of  prior  OIG 
compUance  guidances,  the  OIG  has  decided  to  call 
this  document  a  compliance  program  guidance. 

^  Ambulance  provfiders  are  all  Medicare- 
participtating  institutional  providers  that  submit 
claims  for  Medicare  ambulance  services  (hospitals, 
including  critical  access  hospitals;  skilled  nursing 
facilities;  and  home  health  agencies).  The  term 
supplier  means  an  entity  that  is  other  than  a 
provider.  For  purposes  of  this  document,  we  will 
refer  to  both  ambulance  suppliers  and  providers  as 
ambulance  suppliers. 


•  Section  ID  of  this  document 
discusses  various  fraud  and  abuse  and 
compliance  risks  associated  with 
ambulance  services  covered  under  the 
Medicare  program; 

•  Section  IV  briefly  summarizes 
compliance  risks  related  to  Medicaid 
coverage  for  transportation  services;  and 

•  Section  V  discusses  various  risks 
the  ambulance  industry  faces  under  the 
anti-kickback  statute.  The  Appendix 
provides  relevant  statutory  and 
regulatory  citations  as  well  as  brief 
discussions  of  additional  potential  risk 
areas  to  consider  when  developing  a 
compliance  program. 

The  OIG  is  especially  interested  in  the 
comments  and  suggestions  the 
ambulance  industry  and  affiliated 
providers  may  have  regarding  this  draft 
CPG.  The  OIG  recognizes  that  the 
ambulance  industry  is  made  up  of 
entities  of  enormous  variation:  Some 
ambulance  companies  are  large,  many 
are  small;  some  are  for-profit,  many  are 
not-for-profit;  some  are  affiliated  with 
hospitals,  many  are  independent;  and 
some  are  operated  by  municipalities  or 
counties,  while  others  are  commercially 
owned.  Consequently,  this  guidance  is 
not  intended  to  be  a  one-size-fits-all 
guide  on  ambulance  supplier 
compliance  programs.  Rather,  like  the 
previous  OIG  CPGs,  this  guidance  is 
intended  as  a  helpful  tool  for  those 
entities  that  are  considering  establishing 
a  voluntary  compliance  program,  or  for 
those  that  have  already  done  so  and  are 
seeking  to  analyze,  improve  or  expand 
existing  programs. ^  As  with  the  OIG's 
previous  guidance,  the  guidelines 
discussed  in  this  CPG  are  not 
mandatory.  Nor  do  they  represent  an  all- 
inclusive  document  containing  all  the 
components  of  a  compliance  program. 
Other  OIG  outreach  efforts,  as  well  as 
other  Federal  agency  efforts  to  promote 
compliance,  can  also  be  used  in 
developing  a  compliance  guidance. 

A.  Scope  of  the  Compliance  Program 
Guidance 

This  guidance  focuses  on  compliance 
measures  related  to  services  furnished 
primarily  to  the  Medicare  program,  and 
to  a  limited  extent,  other  Federal  health 
care  programs.  {See,  e.g.,  section  fV  for 
a  brief  discussion  of  Medicaid 


^To  date,  the  OIG  has  issued  compliance  program 
guidance  for  the  following  nine  industry  sectors:  (1) 
Hospitals;  (2)  clinical  laboratories;  (3)  home  health 
agencies;  (4)  durable  medical  equipment  suppliers; 
(5)  third-party  medical  billing  companies;  (6) 
hospices;  (7)  Medicare+Choice  organizations 
offering  coordinated  .care  plans:  (8)  nursing 
focilities;  and  (9)  individual  and  small  group 
physician  practices.  The  guidances  listed  here  and 
referenced  in  this  document  are  available  on  the 
OIG  website  at  www.oig.hhs.gov  in  the  Fraud 
Prevention  and  Detection  section. 
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ambulance  coverage.)  Issues  related  to 
private  payor  claims  and  services 
covered  by  private  payors  may  also  be 
covered  by  an  ambulance  supplier 
compliance  program  if  the  supplier  so 
desires. 

B.  Basic  Elements  of  a  Compliance 
Program 

While  information  and  guidance 
furnished  in  this  CPG  may  form  the 
basic  homework  for  developing  a 
compliance  program,  this  guidance  is 
not  by  itself  a  compliance  program.  The 
basic  components  that  have  become 
accepted  as  the  building  blocks  of  an 
effective  compliance  program  are:  (1) 
Developing  compliance  policies  and 
procedures;  (2)  designating  a 
compliance  officer  or  contact  person(s); 
(3)  conducting  appropriate  training  and 
education;  (4)  conducting  internal 
monitoring  and  reviews;  (5)  responding 
appropriately  to  detected  offenses  and 
developing  corrective  actions;  (6) 
developing  open  lines  of 
communication;  and  (7)  enforcing 
disciplinary  standards  through  w^ll- 
publicized  guidelines.  The  components 
of  a  compliance  program  are  briefly 
discussed  below  with  a  more  in-depth 
discussion  in  section  II  of  this  CPG. 

2.  Development  of  Compliance  Policies 
and  Procedures 


The  ambulance  supplier  should 
develop  and  distribute  written 
standards  of  conduct,  as  well  as  written 
policies  and  procedures,  which  promote 
the  ambulance  supplier's  commitment 
to  compliance  and  address  specific 
areas  of  potential  fraud  or  abuse.  These 
written  policies  and  procedures  should 
be  reviewed  periodically  (e.g.,  annually) 
and  revised  as  appropriate  to  ensure 
they  are  current  and  relevant.  (See 
section  n.A.l  of  this  CPG  for  a  more  in- 
depth  discussion  of  the  development  of 
policies  and  procedures.) 

?.  Designation  of  a  Compliance  Officer 


The  ambulance  supplier  should 
designate  a  compliance  officer  and  other 
appropriate  bodies  {e.g.,  a  compliance 
committee)  charged  with  the 
responsibility  for  operating  and 
monitoring  the  organization's 
compliance  program.  The  compliance 
officer  should  be  a  high-level  individual 
in  the  organization  who  reports  directly 
to  upper  management,  such  as  the  chief 
executive  officer  or  Board  of  Directors. 
The  OIG  recognizes  that  an  ambulance 
supplier  may  tailor  the  job  fimctions  of 
a  compliance  officer  position  by  taking 
into  accoimt  the  size  and  structure  of 
the  organization,  existing  reporting 
ines,  and  other  appropriate  factors. 


3.  Education  and  Training  Programs 

Compliance  programs  must  include  as 
a  key  element  the  regular  training  and 
education  of  employees  and  other 
appropriate  individuals.  Training 
content  should  be  tailored  appropriately 
and  should  be  delivered  in  a  way  that 
will  maximize  the  chances  that  Uie 
information  will  be  understood  by  the 
target  audience.  This  CPG  discusses 
training  in  more  detail  in  section  II.A.2. 

4.  Internal  Monitoring  and  Reviews 

Ambulance  suppliers  should  develop 
and  use  appropriate  monitoring 
methods  to  detect  and  identify 
problems,  and  to  help  reduce  the  future 
likelihood  of  problems.  Claims  and 
system  reviews  are  a  common  internal 
monitoring  method  and  are  discussed  in 
greater  detail  in  section  I1.A.3  of  this 
CPG. 

5.  Responding  Appropriately  to 
Detected  Misconduct 

Ambulance  suppliers  should  develop 
policies  and  procedures  directed  at 
ensuring  that  the  organization  responds 
appropriately  to  detected  offenses, 
including  the  initiation  of  appropriate 
corrective  action.  An  organization's 
response  to  detected  misconduct  will 
vary  based  on  the  facts  and 
circumstances  of  the  offense.  However, 
the  response  should  always  be 
appropriate  to  resolve  and  correct  the 
situation  in  a  timely  maimer.  The 
organization's  compliance  officer,  and 
legal  coimsel  in  some  circumstances, 
should  be  involved  in  situations  when 
serious  misconduct  is  identified. 

6.  Developing  Open  Lines  of 
Communication 

Ambulance  suppliers  should  create 
and  maintain  a  process,  such  as  a 
hotline  or  other  reporting  system,  to 
receive  and  process  complaints  and  to 
ensure  effective  lines  of  communication 
between  the  compliance  officer  and  all 
employees.  Further,  procedures  should 
be  adopted  to  protect  the  anonymity  of 
complainants,  where  the  complainant 
desires  to  remain  anonymous,  and  to 
protect  whistleblowers  &Y)m  retaliation. 

7.  Enforcing  Disciplinary  Standards 
Through  Well-Publicized  Guidelines 

Ambulance  suppliers  should  develop 
policies  and  procedures  to  ensure  that 
there  are  appropriate  disciplinary 
mechanisms  and  standards  that  are 
applied  in  an  appropriate  and  consistent 
manner.  These  policies  and  standards 
should  address  situations  in  which 
employees  or  contractors  violate, 
whether  intentionally  or  negligently, 
internal  compliance  policies,  applicable 


statutes,  regulations,  or  other  Federal 
health  care  program  requirements.* 

Developing  and  implementing  a 
compliance  program  may  require 
significant  resources  and  time.  An 
individual  ambulance  supplier  is  best 
situated  to  tailor  compliance  measures 
to  its  own  organizational  structure  and 
financial  capabilities.  In  addition, 
compliance  programs  should  be 
reviewed  periodically  to  account  for 
changes  in  the  health  care  industry, 
Federal  health  care  statutes  and 
regulations,  relevant  payment  policies 
and  procedures,  and  identified  risks. 

Accordingly,  the  OIG  has  attempted  to 
take  into  consideration  the  Centers  for 
Medicare  and  Medicaid  Services'  (CMS) 
recent  adoption  of  the  fee  schedule  for 
payment  of  ambulance  services.  The 
CMS's  ambulance  fee  schedule  is  the 
product  of  a  negotiated  rulemaking 
process  and  will  replace  the  current 
retrospective,  reasonable  cost 
reimbursement  system  for  providers  and 
the  reasonable  charge  system  for 
suppliers  of  ambulance  services.^  As 
appropriate,  the  OIG  may  update  or 
supplement  this  CPG  to  address  new 
identified  risk  areas  following  the 
implementation  of  the  ambulance  fee 
schedule. 

II.  Elements  of  a  Compliance  Program 
for  Ambulance  Suppliers 

Like  other  sectors  of  the  health  care 
industry,  most  ambulance  suppliers  are 
honest  suppliers  trying  to  deUver 
quality  ambulance  transportation 
services.  However,  like  other  health  care 
industry  sectors,  the  ambulance 
industry  has  seen  its  share  of  fraudulent 
and  abusive  practices.  The  OIG  has 
reported  and  pursued  a  number  of 
different  fraudulent  practices  in  the 
ambulance  transport  field  involving, 
amon^  others: 

•  Situations  when  individuals  had 
other  acceptable  means  of 
transportation; 

•  Medically  unnecessary  trips; 


'The  term  "Federal  health  care  programs"  U 
applied  in  this  CPG  as  defined  in  42  U.S.C.  13208- 
7b(f),  which  includes  any  plan  or  program  that 
provides  health  benefits,  whether  directly,  through 
insurance,  or  otherwise,  which  is  funded  directly, 
in  whole  or  in  part,  by  the  United  States 
Government  [i.e.,  through  programs  such  as 
Medicare,  Federal  Employees'  Compensation  Act, 
Black  Lung,  or  the  Longshore  and  Harbor  Workers' 
Compensation  Act)  and  any  State  health  plan  (e.g.. 
Medicaid,  or  a  program  receiving  funds  from  block 
grants  for  social  services  or  child  health  services). 
Also,  for  purposes  of  this  CPG.  the  term  "Federal 
health  care  program  requirements"  refers  to 
statutes,  regulations,  rules,  requirements,  directives, 
and  instructions  governing  the  Medicare  and  other 
Federal  health  care  programs. 

'  The  CMS's  final  ambulance  fee  schedule  was 
published  in  the  Federal  Ragiiter  on  February  27. 
2002  (67  FR  9100)  and  went  into  effect  on  April  1. 
2002. 
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•  Submission  of  excessive  claims; 

•  Trips  were  claimed  but  not 
rendered; 

•  Misrepresentation  of  the  transport 
destination  to  make  it  appear  as  if  the 
transport  was  covered; 

•  False  documentation; 

•  Billing  for  each  patient  transported 
in  a  group  as  if  he/she  was  transported 
separately;  and 

•  Upcoding  hom  basic  life  support  to 
advanced  life  support  services. 

To  help  reduce  the  incidence  and 
prevalence  of  fraudulent  or  abusive 
conduct,  an  ambulance  supplier  should 
consider  the  following  guidance  and 
adapt  the  OIG's  suggestions  to  conform 
with  any  imique  ambulance  supplier 
elements. 

A.  Evaluation  and  Risk  Analysis 

It  is  prudent  for  ambulance  suppliers 
conducting  a  risk  analysis  to  begin  by 
performing  an  evaluation  of  internal 
operations  as  well  as  factors  that  affect 
such  operations  [e.g..  Federal  health 
care  program  requirements).  In  many 
cases,  such  evaluation  will  result  either 
in  the  creation  and  adoption  of  written 
policies  and  procedures  or  the  revision 
thereof.  The  evaluation  process  may  be 
simple  and  straightforward  or  it  may  be 
fairly  complex  and  involved.  For 
example,  an  evaluation  of  whether  an 
ambulance  supplier's  existing  written 
policies  and  procedures  accurately 
reflect  current  Federal  health  care 
program  requirements  is 
straightforward.  However,  an  evaluation 
of  whether  an  ambulance  suppUer's 
actual  practices  conform  to  its  policies 
and  procedures  may  be  more  complex 
and  require  several  analytical 
evaluations  to  determine  whether 
system  weaknesses  are  present.  Even 
more  complex  is  an  evaluation  of  an 
ambulance  supplier's  practices  when 
there  are  no  pre-existing  written  policies 
and  procedures  and  the  subsequent 
analysis  of  whether  the  particular 
supplier's  practices  comply  with 
applicable  statutes,  regulations,  and 
other  program  requirements. 

The  evaluation  process  should  furnish 
ambulance  suppliers  with  a  snapshot  of 
their  strengths  and  weaknesses  and  thus 
assist  providers  in  recognizing  areas  of 
potential  risk.  We  suggest  that 
ambulance  suppliers  evaluate  a  variety 
of  practices  and  factors,  including  their 
policies  and  procedures,  employee 
training  and  education,  employee 
knowledge  and  understanding,  claims 
submission  process,  coding  and  billing, 
accounts  receivable  management, 
documentation  practices,  management 
structive,  employee  tiunover, 
contractual  arrangements,  changes  in 


reimbursement  policies,  and  payor 
expectations. 

1 .  Policies  and  Procedures 

Because  policies  and  procedures 
represent  the  written  standard  for  daily 
operations,  an  ambulance  supplier's 
policies  and  procedures  should  describe 
the  normal  operations  of  an  ambulance 
supplier  and  the  applicable  rules  and 
regulations.  Fiulher,  written  policies 
and  procediues  should  go  through  a 
formal  approval  process  within  the 
organization  and  should  be  evaluated  on 
a  routine  basis,  and  updated  as  needed, 
to  reflect  current  ambulance  practices 
(assimiing  these  practices  are 
appropriate  and  comport  with  the 
relevant  statutes,  regulations,  and 
program  requirements).  In  addition, 
ambulance  suppliers  should  review 
policies  and  procedures  to  ensure  that 
they  are  representative  of  actual 
practices.  For  example,  an  ambulance 
supplier's  policy  for  reviewing 
ambulance  call  reports  (ACR)  should 
not  state  that  it  will  review  100  percent 
of  its  ACRs,  unless  the  ambulance 
supplier  is  capable  of  performing  and 
enforcing  such  comprehensive  reviews. 
If  certain  policies  and  practices  become 
genuinely  impractical,  we  recommend 
that  such  policies  and  procedures  be 
updated  to  reflect  alternative,  acceptable 
practices  that  conform  to  legal  and 
regulatory  requirements. 

2.  Training  and  Education 

Ensiuing  that  a  supplier's  employees 
and  agents  receive  adequate  education 
and  training  is  essential  to  minimizing 
risk.  Employees  should  clearly 
understand  what  is  expected  of  them, 
and  for  what  they  will  be  held 
accoimtable.  Suppliers  should  also 
document  and  track  the  training  they 
provide  to  employees  and  pertinent 
personnel. 

An  ambulance  supplier  should 
consider  offering  two  types  of 
compliance  training:  compliance 
program  training  and  job-specific 
training.  If  an  ambulance  supplier  is 
implementing  a  formal  compliance 
program,  employees  should  be  trained 
on  the  elements  of  the  program,  the 
importance  of  the  program  to  the 
organization,  the  purpose  and  goals  of 
the  program,  what  the  program  means 
for  each  individual,  and  the  key 
individuals  responsible  for  ensuring 
that  the  program  is  operating 
successfully.  Compliance  program 
education  should  be  available  to  all 
employees,  even  those  whose  job 
functions  are  not  directly  related  to 
billing  or  patient  care. 

Amhulance  suppliers  should  also 
train  employees  on  specific  areas  with 


regard  to  their  particular  job  positions 
and  responsibilities,  whether  or  not  as 
part  of  a  formal  compliance  plan.  The 
intensity  and  the  nature  of  the  specific 
training  will  vary  by  employee  type. 
Training  employees  on  the  job  functions 
of  other  people  in  the  organization  may 
also  be  an  effective  training  tool.  Such 
appropriate  cross-training  improves 
employees'  overall  awareness  of 
compliance  and  job  functions,  thereby 
increasing  the  likelihood  that  an 
individual  employee  will  recognize 
non-compliance.  Training  should  be 
provided  on  a  periodic  basis  to  keep 
employees  current  on  ambulance 
supplier  requirements,  including,  for 
example,  the  latest  payor  requirements. 
Ambulance  suppliers  should  conduct  or 
make  available  training  for  employees  at 
least  yearly  and  more  often  as  needed. 

Generally,  employees  who  attend 
interactive  training  better  comprehend 
the  material  presented.  Interactive 
training  offers  employees  the  chance  to 
ask  questions  and  receive  feedback. 
When  possible,  ambulance  suppliers 
should  use  "real"  examples  of 
compliance  pitfalls  provided  by 
personnel  with  "real  life"  experience, 
such  as  emergency  medical  technicians 
and  paramedics. 

The  OIG  is  cognizant  that  offering 
interactive,  live  training  often  requires 
significant  personnel  and  time 
commitments.  As  appropriate, 
ambulance  suppliers  may  wish  to 
consider  seeking,  developing,  or  using 
other  innovative  training  methods. 
Computer  or  internet  modules  may  be 
an  effective  means  of  training  if 
employees  have  access  to  such 
technology  and  if  a  system  is  developed 
to  allow  employees  to  ask  questions. 
The  OIG  cannot  endorse  any 
commercial  training  product — it  is  up  to 
each  ambulance  supplier  to  determine  if 
the  training  methods  and  products  are 
effective  and  appropriate. 

Whatever  form  of  training  ambulance 
suppliers  provide,  the  OIG  also 
reconunends  that  employees  complete  a 
post  compliance  training  test  or 
questionnaire  to  verify  comprehension 
of  the  material  presented.  This  will 
allow  a  supplier  to  assess  the 
effectiveness  and  quality  of  its  training 
materials  and  techniques.  Additionally, 
training  materials  should  be  updated  as 
appropriate  and  presented  in  a  manner 
that  is  imderstandable  by  the  average 
trainee.  Finally,  the  OIG  suggests  that 
the  employees'  attendance  at,  and 
completion  of,  training  be  tracked  and 
appropriate  documentation  maintained. 
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3.  Assessment  of  Claims  Submission 
Process 

Ambulance  suppliers  should  conduct 
periodic  claims  reviews  to  verify  that  a 
claim  ready  for  submission,  or  one  that 
has  been  submitted  and  paid,  contains 
the  required,  accurate,  and  truthful 
information  required  by  the  payor.  An 
ambulance  claims  review  should  focus, 
at  a  minimum,  on  the  documentation 
present  in  the  ACR,  the  medical 
necessity  of  the  transport  as  determined 
by  payor  requirements,  the  coding  of  the 
claim,  the  co-payment  collection 
process,  and  the  subsequent  payor 
reimbursement.  The  claims  reviews 
should  be  conducted  by  individuals 
with  experience  in  coding  and  billing 
and  they  should  be  familiar  with  the 
different  payors'  coverage  and 
reimbursement  requirements  for 
ambulance  services.  The  reviewers 
should  be  independent  and  objective  in 
their  approach.  Claims  reviewers  who 
analyze  claims  that  they  themselves 
prepared  or  supervised  often  lack 
sufficient  independence  to  accurately 
evaluate  the  claims  submissions  process 
and  the  accuracy  of  individual  claims. 
Additionally,  the  appearance  of  a  lack  of 
independence  may  also  hinder  the 
effectiveness  of  a  claims  review. 

Depending  on  the  purpose  and  scope 
of  a  claims  review,  there  are  a  variety  of 
ways  to  conduct  the  review.  The  claims 
review  may  focus  on  particular  areas  of 
interest  (i.e.,  coding  acciwacy)  or  it  may 
include  all  aspects  of  the  claims 
submission  and  payment  process.  The 
universe  ^  from  which  the  claims  are 
selected  will  comprise  the  area  of  focus 
for  the  review.  Once  the  imiverse  of 
claims  has  been  identified,  an 
acceptable  number  of  claims  should  be 
randomly  selected.  Because  the  universe 
of  claims  will  vary  as  will  the  variability 
of  items  in  the  universe,  the  OIG  cannot 
specify  a  generally  acceptable  niunber  of 
claims  for  purposes  of  a  claims  review. 
However,  the  number  of  claims  sampled 
and  reviewed  should  sufficiently  ensure 
that  the  results  are  representative  of  the 
universe  of  claims  from  which  the 
sample  was  pulled. 

Ambulance  suppliers  should  not  only 
monitor  identified  errors,  but  also 
evaluate  the  source  or  cause  of  the 
errors.  For  example,  an  ambulance 
supplier  may  identify  through  a  review 
a  certain  claims  error  rate.  Upon  further 
evaluation,  the  ambulance  supplier  may 
determine  that  the  errors  were  a  result 


^The  term  "universe"  is  referred  to  in  this  CPG 
to  mean  the  generally  accepted  definition  used 
when  performing  a  statistical  analysis.  Specifically, 
the  term  "universe"  means  the  total  number  of 
sampling  units  from  which  the  sample  was 
selected. 


of  inadequate  documentation.  Further 
evaluation  may  reveal  that  the 
documentation  deficiencies  involve  a 
limited  number  of  individuals  who 
work  on  a  specific  shift.  It  is  the 
ambulance  supplier's  responsibility  to 
identify  such  weaknesses  and  to 
promptly  correct  them.  In  this  example, 
at  a  minimum,  additional  employee 
training  would  be  required  along  with 
the  repayment  of  any  identified 
overpayment.  Such  a  detailed  and 
logical  process  of  analysis  will  make 
claims  reviews  useful  tools  for 
identifying  risks,  correcting  weaknesses, 
and  preventing  futvu^  occurrences  of 
errors. 

Ambulance  suppliers  should  also 
consider  using  a  baseline  audit  to 
develop  a  benchmark  from  which  to 
measiue  performance.  This  audit  will 
establish  a  consistent  methodology  for 
selecting  and  examining  records  in 
future  audits.  It  is  helpful  to  chart  and 
track  the  results  of  each  of  the  audits  to 
document  progress.  The  results  of  each 
subsequent  audit  will  indicate  whether 
further  actions  are  appropriate. 
Comparing  audit  results  from  different 
audits  will  generally  yield  useful  results 
only  when  the  audits  analyze  the  same 
or  similar  information  and  when 
matching  methodologies  are  used.  For 
example,  results  of  audits  of  a  supplier's 
compliance  with  the  physician 
certification  statement  requirements  for 
non-emergency  transports  and  a 
supplier's  compliance  with  ambulance 
and  vehicle  licensure  cannot  be  readily 
compared.  The  trending  information 
may  need  to  be  broken  out  and 
separately  analyzed  to  track  compliance. 

As  part  of  its  compliance  efforts,  an 
ambulance  supplier  should  document 
(i)  how  often  audits  or  reviews  are 
conducted  and  (ii)  the  information 
reviewed  for  each  audit.  In  addition,  the 
results  of  such  reviews  should  be 
compared  to  previous  findings  to 
determine  if  a  problem  persists  or  if  the 
supplier's  corrective  actions  are 
working.  The  ambulance  supplier 
should  not  only  use  internal 
benchmarks,  but  should  utilize  external 
information,  if  available,  to  establish 
benchmarks  (e.g.,  data  from  other 
ambulance  suppliers,  associations,  or 
from  carriers).  Additionally,  risk  areas 
may  be  identified  from  the  results  of  the 
audits. 

If,  as  a  result  of  the  audit,  a  material 
deficiency  is  identified  that  could  be  a 
potential  criminal,  civil,  or 
administrative  violation,  the  ambulance 
supplier  may  disclose  the  matter  to  the 
OIG  via  the  Provider  Self-Disclosure 


Protocol.^  The  Provider  Self-Disclosure 
Protocol  was  designed  to  allow 
providers/suppliers  to  disclose 
voluntarily  potential  violations  in  their 
dealings  with  the  Federal  health  care 
programs. 

a.  Pre-Billing  Review  of  Claims 

As  a  general  matter,  ambulance 
suppliers  should  review  claims  on  a 
pre-billing  basis  to  identify  errors  before 
claims  are  submitted.  If  there  is 
insufficient  documentation  to  support 
the  claim,  the  claim  should  not  be 
submitted  for  payment  until  it  is 
determined  by  a  responsible  person 
within  the  organization  that  the 
appropriate,  adequate  documentation 
exists  to  support  the  claim.  Pre-billing 
reviews  also  allow  suppliers  to  review 
the  medical  necessity  of  their  claims 
before  they  are  submitted  for 
reimbursement.  If,  as  a  result  of  the  pre- 
billing  claims  review  process,  a  pattern 
of  claim  submission  or  coding  errors  is 
identified,  the  ambulance  supplier 
should  develop  a  responsive  action  plan 
(see  section  II.C),  which  would  include 
a  plan  to  ensure  that  overpayments  are 
identified  and  repaid. 

b.  Paid  Claims 

In  addition  to  a  pre-billing  review,  a 
review  of  paid  claims  may  be  necessary 
to  determine  error  rates  and  quantify 
overpayments  and/or  underpayments. 
The  post-payment  review  may  help 
ambulance  suppliers  in  identifying 
billing  or  coding  software  system 
problems.  Any  overpayments  identified 
from  the  review  should  be  promptly 
retiuned  to  the  appropriate  payor  in 
accordance  with  payor  policies. 

c.  Claims  Denials 

Ambulance  suppliers  periodically 
should  review  their  claims  denials  from 
payors  to  determine  if  denial  patterns 
exist.  If  a  pattern  of  claims  denials  is 
detected,  the  patterns  should  be 
evaluated  to  determine  the  cause  and 
appropriate  course  of  action.  Employee 
education  regarding  proper 


'The  OIG  encourages  that  providers/suppliers 
police  themselves,  correct  underlying  problems, 
and  work  with  the  Government  to  resolve  any 
problematic  practices.  The  OIG's  Provider  Self- 
Disclosure  Protocol,  published  in  the  Federal 
Register  on  October  30,  1998  (63  FR  58399).  sets 
forth  the  steps,  including  a  detailed  audit 
methodology,  that  may  be  undertaken  if  suppliers 
wish  to  work  openly  and  cooperatively  with  the 
OIG.  The  Provider  Self-Disclosure  Protocol  is  open 
to  all  health  care  providers  and  other  entities  and 
is  intended  to  facilitate  the  resolution  of  matters 
that,  in  the  provider's  reasonable  assessment,  may 
potentially  violate  Federal  criminal,  civil,  or 
administrative  laws.  The  Provider  Self-Disclosure 
Protocol  is  not  intended  to  resolve  simple  mistakes 
or  overpayment  problems.  The  OIG's  Self- 
Disclosure  Protocol  can  be  found  on  the  OIG  web 
site  at  www.oig.hhs.gov. 
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documentation,  coding,  or  medical 
necessity  may  be  appropriate.  If  an 
ambulance  supplier  believes  its  carrier 
or  payor  is  not  adequately  explaining 
the  basis  for  its  denials,  the  ambulance 
supplier  should  seek  clarification  in 
writing. 

4.  System  Reviews  and  Safeguards 

Periodic  review  and  testing  of  a 
supplier's  coding  and  billing  systems 
are  also  essential  to  detect  system 
weaknesses.  One  reliable  systems 
review  method  is  to  analyze  in  detail 
the  entire  process  by  which  a  claim  is 
generated,  including  how  a  transport  is 
documented  and  by  whom,  how  that 
information  is  entered  into  the 
supplier's  automated  system  (if  any), 
coding  and  medical  necessity 
determination  protocols,  billing  system 
processes  and  controls,  including  any 
edits  or  data  entry  limitations,  and 
finally  the  claims  generation, 
submission,  and  subsequent  payment 
tracking  processes.  A  weakness  or 
deficiency  in  any  part  of  the  supplier's 
system  can  lead  to  improper  claims, 
undetected  overpayments,  or  failure  to 
detect  system  defects. 

Each  ambulance  supplier  should  have 
computer  or  other  system  edits  to 
ensure  that  minimum  data  requirements 
are  met.  For  example,  dociunentation  of 
ambulance  transports  must  now 
indicate  the  point  of  pick-up  of  the 
beneficiary.  Under  CMS's  new  fee 
schedule  for  ambulance  services,  each 
transport  claim  that  does  not  have  an 
originating  zip  code  listed  should  be 
"flagged"  by  the  system.  Other  edits 
should  be  established  to  detect 
improper  claims,  such  as  emergency 
codes  used  when  the  destination  is 
something  other  than  an  emergency 
room.  A  systems  review  is  especially 
important  when  documentation  or 
billing  requirements  are  modified  or 
when  an  ambulance  supplier  changes  its 
billing  software  or  claims  vendors.  As 
appropriate,  ambulance  suppliers 
should  communicate  with  their  carrier 
when  they  are  implementing  significant 
change  to  their  system  to  alert  the 
carrier  to  any  unexpected  delays,  or 
increases  or  decreases  in  claims 
submissions. 

Ambulance  suppliers  have  the 
responsibility  of  ensuring  that  their 
electronic  or  computer  billing  systems 
are  not  automatically  inserting 
information  that  is  not  supported  by  the 
documentation  of  the  medical  or  trip 
sheets  (e.g.,  whether  physician  signature 
was  obtained).  Billing  systems  targeting 
optimum  efficiency  may  be  set  with 
defaults  to  indicate,  for  example,  that  a 
physician's  signature  was  obtained 
following  an  emergency  room  transport. 


Conversely,  if  information  is 
automatically  inserted  onto  a  claim 
submitted  for  reimbursement,  and  that 
information  is  false,  the  ambulance 
supplier's  claims  will  be  false.  If  a 
required  field  on  a  claim  form  is  missing 
information,  the  system  should  flag 
such  a  claim  prior  to  its  submission. 

5.  Sanctioned  Suppliers 

Federal  law  prohibits  Medicare 
payment  for  services  furnished  by  an 
excluded  individual,  such  as  an 
excluded  ambulance  crew-member. 
Accordingly,  with  respect  to  its  existing 
employees  and  contractors,  ambulance 
suppliers  should  periodically  (at  least 
yearly)  check  the  OIG's  and  General 
Services  Administration's  (GSA)  web 
sites  to  ensure  that  they  do  not  employ 
or  contract  with  individuals  or  entities 
that  have  been  recently  convicted  of  a 
criminal  offense  related  to  health  care  or 
who  are  listed  as  debarred,  excluded  or 
otherwise  ineligible  for  participation  in 
Federal  health  care  programs. 
Additionally,  ambulance  suppliers 
should  query  the  OIG  and  GSA 
exclusion  and  debarments  lists  before 
they  employ  or  contract  with  new 
employees  and  new  contractors.  The 
OIG  and  GSA  websites  are  listed  at 
www.oig.hhs.gov  and  www.amet.gov/ 
epls  respectively,  and  contain  specific 
instructions  for  searching  the  exclusion 
and  debarment  databases. ^ 

B.  Identification  of  Risks 

This  ambulance  CPG  discusses  many 
of  the  areas  that  the  ambulance 
industry,  the  OIG.  and  CMS  have 
identified  as  common  risks  for  many 
ambulance  suppliers.  Apart  from  the 
risks  identified  in  this  CPG.  ambulance 
suppliers  of  all  types  (e.g.,  small,  large, 
rural,  emergency,  non-emergency) 
should  identify  if  they  have  any  unique 
risks  attendant  to  their  business 
relationships  or  processes.  An 
ambulance  supplier  may  have  certain 
unique  characteristics  that  will  affect  its 
risk  areas.  For  example,  small,  rural  not- 
for-profit  ambulance  suppliers  may 
identify  risk  areas  different  from  those 
of  a  large,  for-profit  ambulance  chain 
that  competes  with  multiple  other 
ambulance  suppliers.  This  CPG  may  not 
identify  or  discuss  all  risks  that  an 
ambulance  supplier  may  itself  identify. 
Moreover,  the  CPG  may  ascribe  more  or 
less  risk  to  a  particular  practice  area 


*  Ambulance  suppliers  should  read  the  OIG's 
September  1999  Special  Advisory  Bulletin,  entitled 
"The  Effect  of  Exclusion  From  Participation  in  the 
Federal  Health  Care  Programs,"  published  in  the 
Federal  Regiater  on  October  7.1999  (64  FR  58851) 
and  is  located  at  www.oig.hhs.gov/h'dalrt,  for  more 
information  regarding  excluded  individuals  and 
entities  and  the  effect  of  employing  such 
individuals  or  entities. 


than  an  ambulance  supplier  would 
encounter  based  on  its  own  internal 
findings  and  circumstances.  Because 
there  are  many  different  types  of  risk 
areas,  ambulance  suppliers  should 
prioritize  their  identified  risks  to  ensure 
that  the  various  areas  are  addressed 
appropriately. 

"To  stay  abreast  of  risks  affecting  the 
ambulance  and  other  health  care 
industries,  the  OIG  recommends  that 
ambulance  suppliers  review  OIG 
publications  regarding  ambulance 
services,  including  OIG  Advisory 
Opinions.  OIG  Fraud  Alerts,  Office  of 
Evaluations  and  Inspections  (OEI) 
reports,  and  Office  of  Audit  Services 
(OAS)  reports,  all  located  on  the  OIG's 
web  site  at  www.oig.hhs.gov.  A  review 
of  industry  specific  trade  publications 
will  also  help  ambulance  suppliers  stay 
current  on  the  industry  changes. 
Ambulance  suppliers,  like  others  in  the 
health  care  industry,  should  devote  the 
necessary  resources  to  ensure 
compliance  with  relevant  requirements. 
Effective  internal  controls  will  help  to 
prevent  or  reduce  instances  of  mistakes, 
errors,  fraud  and/or  abuse. 

C.  Response  to  Identified  Risks 

Following  an  ambulance  supplier's 
process  of  evaluation  and  identification 
of  its  risks,  a  reasonable  response 
should  be  developed  to  address 
appropriately  identified  risk  areas. 
Determining  how  identified  problems 
respond  to  corrective  actions  may 
require  continual  oversight.  However, 
developing  timely  and  appropriate 
responsive  actions  demonstrates  to  an 
ambulance  supplier's  employees  and 
other  interested  parties  (e.g.,  payors,  the 
OIG,  etc.)  its  level  of  commitment  to 
address  problems  and  concerns. 

Ambulance  suppliers  should  develop 
protocols  and  reasonable  timeframes  for 
responding  to  identified  problems. 
Ambulance  suppliers  can  identify  in 
advance  and  through  a  written  protocol 
how  certain  situations  will  be 
addressed,  including  the  internal 
reporting  obligations  and  involvement, 
if  appropriate,  of  legal  counsel.  Such 
response  protocols  should  include  a 
monitoring  process  by  which  the  issue 
will  be  revisited  on  an  as  needed  basis. 

m.  Specific  Fraud  and  Abuse  Risks 
Associated  with  Medicare  Ambulance 
Coverage  and  Reimbursement 
Requirements 

Ambulance  suppliers  should,  at  a 
minimum,  review  and  understand 
applicable  ambulance  coverage 
requirements.  Ambulance  suppliers  that 
are  not  complying  with  applicable 
requirements  should  take  appropriate 
prompt  corrective  action  to  follow  the 
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^andards  set  forth.  The  new  Medicare 
ambulance  fee  schedule  covers  seven 
levels  of  service  including  Basic  Life 
Support  (BLS).  Advanced  Life  Support. 
Level  1  (ALSl).  Advanced  Life  Support. 
Level  2  (ALS2).  Specialty  Care 
Transport.  Paramedic  ALS  Intercept, 
Fixed  Wing  Air  Ambulance,  and  Rotary 
Wing  Air  Ambulance.*'  Generally. 
Medicare  Part  B  covers  ambulance 
transports  if  applicable  vehicle  and  staff 
requirements,  medical  necessity 
requirements,  billing  and  reporting 
requirements,  and  origin  and 
destination  requirements  are  met. 
Medicare  Part  B  will  not  pay  for 
ambulance  services  if  Part  A  has  paid 
directly  or  indirectly  for  the  same 
services  (e.g.,  a  transport  from  a  skilled 
nursing  facility  to  a  hospital). 

A.  Medical  Necessity 

There  have  been  a  number  of 
transportation  fraud  cases  against  the 
Medicare  and  Medicaid  programs 
involving  medically  unnecessary 
transport.  Consequently,  medical 
necessity  is  a  risk  area  that  should  be 
addressed  in  an  ambulance  supplier's   • 
compliance  program.  Medicare  Part  B 
covers  ambulance  services  only  if  the 
beneficiary's  medical  condition 
contraindicates  another  means  of 
transportation.  Th§  medical  necessity 
requirements  vary  depending  on  the 
status  of  the  ambulance  transport  (i.e., 
emergency  transport  vs.  non-emergency 
transport).  If  the  medical  necessity 
requirement  is  met.  Medicare  Part  B 
covers  ambulance  services  when  a 
beneficiary  is  transported: 

•  To  a  hospital,  a  critical  access 
hospital  (CAH),  or  a  skilled  nursing 
facility^SNF)  from  anywhere,  including 
another  acute  care  facility  or  SNF; 

•  To  his  or  her  home  from  a  hospital. 
CAH.  or  SNF;  or 

•  Round  trip  from  a  hospital,  CAH.  or 
SNF  to  an  outside  supplier  to  receive 
medically  necessary  therapeutic  or 
diagnostic  services. 

.  Upcoding 

Notwithstanding  local  or  state 
ordinance  requirements  regarding 
ambulance  staffing  and  all-ALS 
mandated  services.'"  ambulance 
suppliers  should  use  caution  to  bill,  at 
the  appropriate  level,  for  services 
actually  provided.  The  Federal 
Government  has  prosecuted  a  number  of 


11 


*The  Negotiated  Rulemaking  Committee  on  the 
Medicare  Ambulance  Services  Fee  Schedule  used 
the  National  EMS  Education  and  Practice  Blueprint 
as  the  basis  for  defining  the  levels  of  ambulance 
service. 

■"Payment  for  ALS  transports  provided  at  the 
BLS  level  will  be  phased  in  over  CMS's  ambulance 
ipe  schedule  transition  period. 


ambulance  cases  involving  upcoding 
from  BLS  to  ALS  related  to  both 
emergency  and  non-emergency 
transports.  In  1999,  for  example,  an  OIG 
investigation  determined  that  an 
ambulance  supplier  was  not  only  billing 
for  ALS  services  when  BLS  services 
were  provided,  but  the  ambulance 
supplier  did  not  employ  an  ALS 
certified  individual  to  perform  the 
necessary  ALS  services.  This  supplier 
paid  civil  penalties  and  signed  a  5-year 
Corporate  Integrity  Agreement  (CIA). 

2.  Non-Emergency  Transports 

There  have  also  been  a  number  of 
Medicare  fraud  cases  involving  (i)  non- 
emergency transports  to  non-covered 
destinations  and  (ii)  transports  that  were 
not  medically  necessary.  An  OIG  OEI 
report ''  issued  in  December  1998  found 
that  a  high  number  of  non-emergency 
transports  for  which  Medicare  claims 
were  submitted  were  medically 
unnecessary  as  defined  by  Medicare's 
criteria.  12  The  report  indicated,  for 
example,  that  certain  surveyed  patients 
had  been  sitting  unaided  in  a  chair  the 
day  of  and  the  day  after  the  ambulance 
transport.  Another  patient  was  found 
sitting  in  a  wheelchair  when  the 
ambulance  arrived  and  refused 
assistance  to  get  back  to  bed.  These 
patients  did  not  meet  the  Medicare 
coverage  criteria  for  non-emergency 
transports  and  could  have  been 
transported  by  means  other  than  by 
ambulance. 

In  addition,  an  August  2001  report  " 
conducted  by  the  OIG's  OAS  at  the 
request  of  a  Medicare  Part  B  carrier, 
determined  that  an  ambulance  supplier 
received  significant  overpayments.  For 
example,  of  the  100  trip  sheets  reviewed 
by  the  OIG.  99  of  the  trip  sheets  did  not 
indicate  whether  the  beneficiary  was 
bed-confined. 

There*  are  instances  when  an 
ambulance  supplier  receives  a  call  for 
assistance  or  transport  of  a  patient  who 
does  not  meet  the  medical  necessity 
requirements.  Due  to  various  patient 


"OIG  Report,  OEI-09-95-00412  is  available  on 
the  OIG's  web  site  at  www.oig.hhs.gov/oei. 

'^Medicare's  ambulance  fee  schedule  identifies 
non-emergency  transport  as  appropriate  if  the 
beneflciary  is  bed  confined  and  it  is  documented 
that  the  beneficiary's  medical  condition  is  such  that 
other  methods  of  transportaticAi  are  contraindicated, 
or  if  his  or  her  medical  condition,  regardless  of  bed- 
confinement,  is  such  that  transportation  by 
ambulance  is  medically  required.  In  determining 
whether  a  beneficiary  is  bed-confined,  the  following 
criterial  must  be  met:  (1)  The  beneficiary  is  unable 
to  get  up  from  bed  without  assistance:  (2)  the 
beneficiary  is  unable  to  ambulate:  and  (3)  the 
beneficiary  is  unable  to  sit  in  a  chair  or  wheelchair. 
42  CFR  410.40(d).  ' 

>3  August  20.  2001.  OIG  Report.  A-03-01-00001 
is  available  on  the  OIG's  web  site  at 
www.oig.hhs.gov/oas. 


care  and  liability  reasons,  ambulance 
suppliers  often  transport  patients  who 
do  not  appear  to  meet  Medicare's  non- 
emergency medical  necessity 
requirements.  If  an  ambulance  supplier 
determines  that  a  transport  is  not 
covered  by  Medicare,  the  ambulance 
supplier  should  attempt  to  obtain  a 
signed  Advanced  Beneficiary  Notice 
(ABN)  from  the  Medicare  beneficiary. 
As  part  of  the  ABN  process,  the 
ambulance  supplier  should  explain  to 
the  beneficiary  that  the  service  may  not 
be  covered  by  Medicare,  in  which  case 
the  patient  will  be  responsible  for 
payment  of  the  transport  and  other  non- 
covered  services. 

Under  no  circumstances  should 
ambulance  suppliers  intentionally 
mischaracterize  the  condition  of  the 
patient  at  the  time  of  transport  in  an 
effort  to  claim  inappropriately  that  the 
transport  was  medically  necessary 
under  Medicare  coverage  requirements. 
In  instances  where  it  is  not  clear 
whether  the  service  will  be  covered  by 
Medicare,  the  ambulance  provider 
should  nonetheless  appropriately 
document  the  condition  of  the  patient 
and  maintain  records  of  the  transport. 

Scheduled  and  Unscheduled  Transports 

Because  of  the  potential  for  abuse  in 
the  area  of  non-emergency  transports. 
Medicare  has  criteria  for  the  coverage  of 
non-emergency  scheduled  and 
unscheduled  ambulance  transports.  For 
example,  physician  certification 
statements  (PCS)  should  be  obtained  by 
an  ambulance  supplier  to  verify  that  the 
transport  was  medically  necessary. '•• 
The  PCSs  should  provide  adequate 
information  on  the  transport  provided 
for  each  individual  beneficiary'  and  each 
PCS  must  bo  signed  by  an  appropriate 
physician  or  other  appropriate  health 
care  profes.*iional. '  ^  Pre-signed  and/or 
mass  produced  PCSs  are  not  acceptable 
because  they  increase  the  opportunity 
for  abuse. 

Medicare  does  not  cover  transports  for 
routine  doctor  and  dialysis 
appointments  when  beneficiaries  do  not 
meet  the  Medicare  medical  necessity 
requirements.  For  example.  Medicare 
does  not  normally  pay  for  non- 
emergency scheduled  or  unscheduled 
ambulance  transportation  to  a 
physician's  office  from  a  personal 
residence  or  nursing  facility  when  a 


■'*CMS  (formerly  the  Health  Care  Financing 
Administration  (HCFA))  Program  Memorandum  B- 
00-09  describes  different  options  for  ambulance 
suppliers  having  difficulty  obtaining  PCSs.  See  42 
CFR  410.40(d)(3)(iii),  (iv).'  For  beneficiaries  not 
under  the  direct  care  of  a  physician,  whether  they 
reside  at  home  or  in  a  facility,  a  PCS  is  not  r«iquired. 
Id.  $410.40(d)(3)(ii). 

>»4?. CFR  410.40(d). 
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patient  is  able  to  ambulate.  Similarly, 
ambulance  services  that  are  rendered  for 
convenience  or  because  other  methods 
of  more  appropriate  transportation  are 
not  available,  do  not  meet  Medicare's 
medical  necessity  requirements  and 
claims  for  such  services  should  not  be 
submitted  to  Medicare  for  payment.  For 
example,  an  ambulance  provider  was 
required  to  pay  over  $1  million  dollars 
to  the  Federal  Government  and  enter 
into  a  CIA  with  the  OIG  for  billing  for 
medically  unnecessary  ambulance  trips 
and  for  non-covered  ambulance  trips  to 
doctors'  offices. 

B.  Documentation,  Billing,  and 
Reporting  Risks 

Currently,  the  HCFA  1491  or  1500 
forms  are  the  approved  forms  for 
requesting  Medicare  payment  for 
ambulance  services.  Inadequate  or 
faulty  dociunentation  is  a  key  risk  area 
for  ambulance  suppliers.  The 
compilation  of  correct  and  accurate 
dociunentation  (whether  electronic  or 
hard  copy]  is  generally  the 
responsibility  of  all  the  ambulance 
personnel,  including  the  dispatcher  who 
receives  a  request  for  transportation,  the 
personnel  transporting  the  patient,  and 
the  coders  and  billers  submitting  claims 
for  reimbursement.  When  documenting 
a  service,  ambulance  personnel  should 
not  make  assumptions  or  inferences  to 
compensate  for  a  lack  of  information  or 
contradictory  information  on  a  trip 
sheet,  ACR,  or  other  medical  source 
docimients.'^ 

To  ensure  that  adequate  and 
appropriate  information  is  documented, 
an  ambulance  supplier  should  gather 
and  record,  at  a  minimum,  the 
following: 

•  Dispatch  instructions,  if  any; 

•  Reasons  why  transportation  by 
other  means  was  contraindicated; 

•  Reasons  for  selecting  the  level  of 
service; 

•  Information  on  the  bed-confined 
status  of  the  individual: 

•  Who  ordered  the  trip; 

•  Time  ^pent  on  the  trip; 

•  Dispatch,  arrival  at  scene,  and 
destination  times; 


■■On  December  28.  2000.  the  Department  of 
Health  and  Human  Services  (HHS)  released  its  final 
rule  implementing  the  privacy  provisions  of  the 
Health  Insurance  Portability  and  Accountability  Act 
of  1996.  The  rule  became  effective  in  April  2001. 
and  regulates  access,  use.  and  disclosure  of 
personally  identifiable  health  information  by 
covered  entities  (health  providers,  plans,  and 
clearinghouses).  Guidance  on  an  ambulance 
supplier's  compliance  with  the  HHS  Privacy 
Regulations  is  beyond  the  scope  of  this  CPG; 
however,  it  will  be  the  responsibility  of  ambulance 
suppliers  to  comply.  Most  health  plans  and 
providers  must  comply  with  the  rule  by  April  14, 
2003.  In  the  meantime,  many  organizations  are 
considering  and  analyzing  the  privacy  issues. 


•  Mileage  traveled; 

•  Pick  up  and  destination  codes; 

•  Appropriate  zip  codes;  and 

•  Services  provided,  including  drugs 
or  supplies. 

1 .  HCPCS  and  Diagnosis  Code  Selection 

The  appropriate  diagnosis  and 
procedure  codes  (e.g.,  ICD-9,  HCPCS/ 
CPT)  should  be  used  when  submitting 
claims  for  reimbursement.  The  codes 
reported  on  the  ambulance  trip  sheets  or 
claim  forms  should  be  selected  to 
describe  most  acciuately  the  illness, 
injury,  signs  or  symptoms  associated 
with  the  patient  and  transport.  Although 
ICD-9  codes  are  universally  known  as 
diagnosis  codes,  coders  use  them  to 
describe  signs  and  symptoms.'^  Coders 
are  taught  diat  the  patient's  condition 
should  be  coded  to  the  highest  level  of 
certainty  and  specificity.  Diagnostic 
code  information  should  not  be  based 
on  past  medical  history  or  prior 
conditions,  unless  such  information  also 
specifically  relates  to  the  patient's 
condition  at  the  time  of  transport. 

False  or  imcertain  diagnoses  should 
never  be  added  to  the  trip  sheets  or 
claims  to  justify  reimbursement.  If  there 
is  a  question  on  the  proper  code  to  use 
when  coding  from  the  trip  sheet  or 
preparing  a  bill  that  cannot  be 
appropriately  resolved  within  the 
organization's  proper  chain  of 
command,  the  ambulance  supplier 
should  seek  guidance,  in  WTiting,  from 
its  local  carrier.  In  addition  to  obtaining 
written  guidance,  ambulance  suppliers 
should  maintain  documentation  of 
commimication  with  its  carrier.  If  the 
ambulance  supplier  experiences 
difficulty  in  obtaining  clarification,  it 
should  submit  with  the  claim  a 
narrative  explaining  the  issue  and  the 
basis  for  the  selected  choice.  Copies  of 
any  carrier  correspondence  should  be 
appropriately  maintained  by  the 
ambulance  supplier. 

2.  Origin/Destination  Requirements — 
Loaded  Miles  '* 

Medicare  only  covers  transports  for 
the  time  that  the  patient  is  physically  in 
the  ambulance.  Effective  January  1, 
2001,  ambulance  suppliers  must  furnish 
the  "point  of  pick-up"  zip  code  on  each 
ambiilance  claim  fonn.'^  Under  the  new 
Medicare  ambuldnce  fee  schedule,  the 
point  of  pick-up  will  determine  the 
mileage  payment  rate  as  well  as  whether 


''Only  licensed  physicians  and  certain  other 
licensed  practitioners  can  make  determinations  on 
a  patient's  diagnosis. 

1"  Loaded  miles  refers  to  the  number  of  miles  that 
the  patient  is  physically  on  board  the  emergency 
vehicle. 

'®HCFA  Program  Memorandum  Transmittal  AB- 
00-118.  issued  on  November  30.  2000. 


a  rural  adjustment  factor  will  be  applied 
to  the  base  rate.  The  ambulance  supplier 
should  document  the  address  of  the 
point  of  pick-up  to  verify  that  the  zip 
code  is  accurate. 

The  ambulance  crew  should 
acciu^tely  report  the  mileage  traveled 
from  the  point  of  pick-up  to  the 
destination.  Medicare  covers  ambulance 
transports  to  the  nearest  available 
treatment  facility.  If  the  nearest  facility 
is  not  appropriate  (e.g.,  because  of  traffic 
patterns  or  lack  of  equipment),  the 
beneficiary  should  be  taken  to  the  next 
closest  and  appropriate  facility.  If  a 
beneficiary  requests  a  transport  to  a 
facility  other  than  the  nearest 
appropriate  facility,  the  ambulance 
supplier  should  inform  the  patient  that 
he  or  she  may  be  responsible  for 
payment  of  the  additional  mileage 
incurred. 

3.  Multiple  Payors — Coordination  of 
Benefits 

Ambulance  suppliers  should  make 
every  attempt  to  determine  whether 
Medicare,  Medicaid,  or  other  Federal 
health  care  programs  should  be  billed  as 
the  primary  or  as  the  secondary 
insurance.  Claims  for  payment  should 
not  be  submitted  to  more  than  one 
payor,  except  for  purposes  of 
coordinating  benefits  (e.g.,  Medicare  as 
secondary  payer).  Section  1862(b)(6)  of 
the  Social  Security  Act  (42  U.S.C. 
1395y(b)(6))  states  that  an  entity  that 
knowingly,  willfully,  and  repeatedly 
fails  to  provide  accurate  information 
relating  to  the  availability  of  other 
health  benefit  plans  shall  be  subject  to 
a  civil  monetary  penalty  (CMP). 

The  OIG  recognizes,  particularly  for 
ambulance  suppliers  that  may  have 
incomplete  insurance  information  fi'om 
a  transported  patient,  that  there  are 
instances  when  the  secondary  payor  is 
not  known  or  cannot  be  determined 
before  the  ambulance  transportation 
claim  is  submitted.  In  such  situations,  if 
it  is  determined  that  an  inappropriate  or 
duplicate  payment  is  received,  the 
payment  should  be  refunded  to  the 
appropriate  payor  in  a  timely  manner. 
Accordingly,  ambulance  suppliers 
should  develop  a  system  to  track  and 
quantify  credit  balances  to  return 
overpayments  when  they  occiu. 

C.  Medicare  Part  A  Payment  for  "Under 
Arrangements"  Services 

In  certain  instances,  including 
transports  for  patients  of  a  SNF,  hospital 
or  CAH,  Medicare  Part  A  covers 
ambulance  transports.  Ambulance 
suppliers  that  provide  such  inpatient 
transports  "under  arrangements"  should 
not  bill  Medicare  for  these  transports. 
Medicare  reimburses  the  facility  under 
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the  Part  A  payment  for  the  patient's 
entire  Part  A  stay,  including  any  pre- 
discharge  ambulance  transports.  Thus, 
ambulance  suppliers  should  not  submit 
a  claim  to  Medicare  Part  A  or  B  for  a 
service  that  was  provided  under 
arrangement  with  a  Part  A  provider.  In 
addition,  all  such  arrangements  should 
be  carefully  reviewed  to  ensure  that 
there  is  no  violation  of  the  anti-kickback 
statute,  as  more  fully  described  in 
section  V  of  this  CPG. 

TV.  Medicaid  Ambulance  Coverage 

The  Medicaid  program,  a  joint  Federal 
and  State  health  insurance  program, 
provides  funds  for  health  care  providers 
and  suppliers  that  perform  or  deliver 
medically  necessary  services  for  eligible 
Medicaid  recipients.  Medicaid 
regulations,  to  which  ambulance 
suppliers  must  adhere,  vary  depending 
on  the  applicable  State  regulations. 
However,  two  Federal  regulations  form 
the  basis  for  all  Medicaid 
reimbursement  for  transportation 
services  and  ensure  a  minimum  level  of 
coverage  for  transportation  services.  All 
States  that  receive  Federal  Medicaid 
funds  are  required  to  assure 
transportation  for  Medicaid  recipients  to 
and  from  medical  appointments  (42  CFR 
431.53).  Federal  regulations  further 
define  medical  transportation  and 
describe  costs  that  can  be  reimbursed 
with  Medicaid  funds  (42  CFR 
440.170(a)). 

In  short,  Medicaid  often  covers 
ambulance  transports  that  are  not 
typically  covered  by  Medicare,  such  as 
coverage  of  transports  in  wheelchair 
vans,  cabs  and  ambulettes.  The  State 
Medicaid  Fraud  Control  Units  and 
Federal  law  enforcement  have  pursued 
many  fraud  cases  related  to 
transportation  services  billed  to 
Medicaid  programs.  Ambulance 
suppliers  should  review  the  Medicaid 
regulations  governing  their  State  or 
service  territories  to  ensure  that  any 
billed  services  meet  applicable 
Medicaid  requirements. 

V.  Kickbacks  and  Inducements 

A.  What  Is  the  Anti-Kickback  Statute? 

The  anti-kickback  statute  prohibits 
the  purposeful  payment  of  anything  of 
value  (i.e..  remimeration)  in  ocder  to 
induce  or  reward  the  generation  of 
Federal  health  care  program  business, 
including  Medicare  and  Medicaid 
business. 20  (See  section  1128B(b)  of  the 
Social  Secvu-ity  Act  (42  U.S.C.  1320a- 


2° In  addition  to  Medicare  and  Medicaid,  the 
Federal  health  care  programs  include,  but  are  not 
limited  to,  TRICARE,  Veterans  Health  Care.  Public 
Health  Service  programs,  and  the  Indian  Health 
Services. 


7b).)  It  is  a  criminal  prohibition  that 
subjects  violators  to  possible 
imprisonment  and  criminal  fines.  In 
addition,  violations  of  the  anti-kickback 
statute  may  give  rise  to  CMPs  and 
exclusion  from  the  Federal  health  care 
programs.  Both  parties  to  an 
impermissible  kickback  transaction  may 
be  liable:  the  party  offering  or  paying 
the  kickback  and  the  party  soliciting  or 
receiving  it.  The  key  inquiry  under  the 
statute  is  whether  the  parties  intend  to 
pay,  or  be  paid,  for  referrals.  An 
ambulance  supplier  should  neither 
make  nor  accept  payments  intended  to 
generate  Federal  health  care  program 
business. 

B.  What  Are  the  "Safe  Harbors"? 

The  Department  has  promulgated 
"safe  harbor"  regulations  that  describe 
payment  practices  that  do  not  violate 
the  anti-kickback  statute,  provided  the 
payment  practice  fits  squarely  within  a 
safe  harbor.  The  safe  harbor  regulations 
can  be  found  at  42  CFR  1001.952  and  on 
the  OIG  web  page  at  http:// 
www.  dhbs.gov/progorg/oig/ak/ 
index.htm#.  The  safe  harbor  regulations 
are  vo/u/ito/y  regulations.  Thus,  failiu'e 
to  comply  with  a  safe  harbor  does  not 
mean  that  an  arrangement  is  illegal. 
Rather,  arrangements  that  do  not  fit 
must  be  analyzed  under  the  anti- 
kickback  statute  on  a  case-by-case  basis 
to  determine  if  there  is  a  violation.  To 
minimize  the  risk  of  a  violation, 
ambulance  suppliers  should  structure 
arrangements  to  take  advantage  of  the 
protection  offered  by  the  safe  harbors. 
Among  the  safe  harbors  potentially 
relevant  to  ambulance  suppliers  are  the 
safe  harbors  for  space  and  equipment 
rentals,  personal  services  and 
management  contracts,  discoimts. 
employees,  price  reductions  offered  to 
health  plans,  shared  risk  arrangements, 
and  ambulance.restocking 
arrangements.^^ 

C.  What  Is  "Remuneration"  for  Purposes 
of  the  Statute? 

Under  the  anti-kickback  statute, 
"remuneration"  means  virtually 
anything  of  value.  A  prohibited 
kickback  payment  may  be  in  paid  cash 
or  in-kind,  directly  or  indirectly, 
covertly  or  overtly.  Almost  anything  of 
value  can  be  a  kickback,  including,  but 
not  limited  to,  money,  goods,  services, 
free  rent,  meals,  travel,  gifts,  and 
investment  interests.  Paying  for  referrals 
need  not  be  the  only  or  primary  purpose 
of  a  payment;  as  courts  have  found,  if 
any  one  purpose  of  the  payment  is  to 
induce  or  reward  referrals,  the  statute  is 


(v). 


"  42  CFR  1001.952  (b).  (c).  (d).  (h).  (i).  (t).  (u)  and 


violated.  [See  section  1128B  of  the 
Social  Security  Act  (42  U.S.C.  1320a- 
7b).) 

D.  Who  Is  a  Rrferral  Source  for 
Ambulance  Suppliers? 

Any  person  or  entity  in  a  position  to 
generate  Federal  health  care  program 
business  for  an  ambulance  supplier  is  a 
potential  referral  source.  Typically, 
these  sources  include,  but  are  not 
limited  to,  governmental  "9-1-1"  or 
comparable  emergency  medical 
dispatch  systems,  private  dispatch 
systems,  first  responders,  hospitals, 
nursing  facilities,  assisted  living 
facilities,  home  health  agencies, 
physician  offices  and  patients. 

E.  For  Whom  Are  Ambulance  Suppliers 
Sources  of  Referrals? 

In  some  circumstances,  ambulance 
suppliers  furnishing  ambulance  services 
may  be  sources  of  referrals  (/'.e., 
patients)  for  hospitals,  other  receiving 
facilities,  and  second  responders. 
Ambulance  suppliers  that  furnish  other 
types  of  transportation,  such  as 
ambulette  or  van  transportation,  may 
also  be  soiu-ces  of  referrals  for  other 
providers  of  Federal  heath  care  program 
services,  such  as  physician  offices, 
diagnostic  facilities,  and  certain  senior 
centers.  In  general,  ambulance 
suppliers,  particularly  those  furnishing 
emergency  services,  have  relatively 
limited  abilities  to  generate  business  for 
other  providers  or  inappropriately  steer 
patients  to  certain  emergency  providers. 

F.  How  Can  Ambulance  Suppliers 
Avoid  Risk  Under  the  Anti-Kickback 
Statute? 

Because  of  the  gravity  of  the  penalties 
under  the  anti-kickback  statute, 
ambulance  suppliers  are  strongly 
encouraged  to  consult  with  experienced 
legal  coimsel  about  cmy  financial 
relationships  with  potential  referral 
soiu'ces.  In  addition,  ambulance 
suppliers  should  review  OIG  guidance 
related  to  the  anti-kickback  statute, 
including  advisory  opinions,  fraud 
alerts  and  Special  Advisory  Bulletins. 
Ambulance  suppliers  concerned  about 
particular  existing  or  proposed 
arrangements  may  obtain  binding 
advisory  opinions  from  the  OIG.^* 

Ambulance  suppliers  should  exercise 
common  sense  when  evaluating  existing 


'^  The  procedures  for  applying  for  advisory 
opinions  are  set  forth  at  42  CFR  part  1008  and  on 
the  OIC  web  page  at  www.oig.hhs.gov/advopn/ 
index.htm.  All  OIG  advisory  opinions  are  published 
on  the  OIC  web  page.  Several  published  opinions 
involve  ambulance  arrangements  and  may  provide 
useful  guidance  for  ambulance  suppliers.  These 
include  OIG  Advisory  Opinions  97-6,  98-3,  98-7, 
98-13,  99-\.  99-2,  99-5,  00-7,  0O-9,  00-11,  01-10, 
01-11, 01-12.  01-18.  02-2  and  02-3. 
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or  prospective  arrangements  under  the 
anti-kickback  statute.  One  good  rule  of 
thiunb  is  that  all  arrangements  for  items 
or  services  between  potential  referral 
sources  should  be  fair  market  value  in 
an  arm's-length  transaction  not  taking 
into  account  the  volume  or  value  of 
existing  or  potential  referrals.  For  each 
arrangement,  ambulance  suppliers 
should  carefully  and  accurately 
dociunent  how  fair  market  value  is 
determined  (e.g.,  by  market 
comparables,  open  competitive  bidding, 
cost  basis,  etc.).  Discounts  should  be 
accurately  reflected  and  appropriately 
disclosed  on  all  claims  and  cost  reports 
filed  with  the  Federal  health  care 
programs,  and  accurate  and  complete 
records  should  be  kept  of  all  discount 
arrangements.  Ambulance  suppliers 
should  consult  the  safe  harbor  for 
discounts  (42  CFR  1001.952(h))  when 
entering  into  discoimt  arrangements. 

Another  good  rule  of  thiunb  is  that 
ambulance  suppliers  should  exercise 
caution  when  selling  services  to 
purchasers  who  are  also  in  a  position  to 
generate  Federal  health  care  program 
business  for  the  ambulance  supplier 
(e.g.,  skilled  nursing  facilities  that 
piuchase  ambulance  services  for  private 
pay  and  Part  A  patients,  but  refer  Part 
B  and  Medicaid  patients  to  the 
ambulance  supplier).  Any  link  or 
connection  between  the  price  offered  to 
the  seller  and  referrals  of  Federal 
program  business  will  implicate  the 
anti-kickback  statute.  In  other  words, 
ambulance  suppliers  should  not  offer 
pim:hasers  with  Federal  health  care 
program  business  a  price  that  is  lower 
than  the  price  they  would  charge  a 
purchaser  with  a  comparable  voliune  of 
business  and  no  Federal  health  care 
program  referrals. 

A  third  good  rule  of  thiunb  is  that  an 
ambulance  supplier  should  not  offer  or 
provide  gifts,  free  items  or  services,  or 
other  incentives  of  greater  than  nominal 
value  to  referral  soiuces  and  should  not 
accept  such  gifts  and  benefits  from 
parties  soliciting  referrals  from  the 
ambulance  supplier.  In  general,  token 
gifts  used  on  an  occasional  basis  to 
demonstrate  good  will  or  appreciation 
(e.g.,  logo  key  chains,  mugs  or  pens)  will 
be  considered  to  be  nominal  in  value. 

G.  Are  There  Particular  Arrangements  to 
which  Ambulance  Suppliers  Should  be 
Alert? 

Ambulance  suppliers  should  review 
the  following  arrangements  with 
particular  care:  ^3 


1 .  Arrangements  for  Emergency  Medical 
Services  (EMS) 

Contracts  with  cities  or  other  EMS 
sponsors  for  the  provision  of  emergency 
medical  services  may  raise  anti- 
kickback  coftcems.  Ambulance 
suppliers  should  not  offer  anything  of 
value  to  cities  or  other  EMS  sponsors  in 
order  to  secure  an  EMS  contract,  nor 
should  they  condition  an  EMS  contract 
on  obtaining  non-EMS  ambulance 
business. 2^  While  cities  and  other  EMS 
sponsors  may  charge  ambulance 
suppliers  amounts  to  cover  the  costs  of 
services  provided  to  the  suppliers,  they 
should  not  solicit  inflated  payments  in 
exchange  for  access  to  EMS  patients, 
including  access  to  dispatch  services 
under  "9-1-1"  or  comparable  systems. 

2.  Arrangements.  With  Other  Responders 

It  many  situations,  it  is  common 
practice  for  a  paramedic  intercept  or 
other  first  responder  to  treat  a  patient  in 
the  field,  with  a  second  responder 
transporting  the  patient  to  the  hospital. 
In  some  cases,  the  first  responder  is  in 
a  position  to  influence  the  selection  of 
the  transporting  entity.  While  fair 
market  value  payments  for  services 
actually  provided  by  the  first  responder 
are  appropriate,  inflated  payments  by 
ambulance  suppliers  to  generate 
business  are  prohibited,  and  the 
Government  will  scrutinize  such 
payments  to  ensiue  that  they  are  not 
disguised  payments  to  generate  calls  to 
the  transporting  entity. 

3.  Arrangements  With  Hospitals  and 
Nursing  Facilities 

Because  hospitals  and  nursing 
facilities  are  key  sources  of  non- 
emergency ambulance  business, 
ambulance  suppliers  need  to  take 
particular  care  when  entering  into 
arrangements  with  such  institutions. 
(See,  in  particular,  the  second  rule  of 
thumb  described  above.) 

4.  Arrangements  With  Patients 

Arrangements  that  offer  patients 
incentives  to  select  particular 
ambulance  suppliers  may  violate  the 
anti-kickback  statute,  as  well  as  the 
CMP  law  prohibition  against  giving 
inducements  to  Medicare  and  Medicaid 
beneficiaries.25  Potentially  prohibited 


^This  list  of  arrangements  is  intended  to  be 
illustrative,  not  exhaustive,  of  potential  areas  of  risk 
under  the  anti-kickback  statute. 


^*  In  general,  ambulance  suppliers  may  offer  cities 
or  other  municipal  entities  free  or  reduced  cost 
services  for  uninsured,  indigent  patients. 

2^  The  CMP  law  prohibits  giving  anything  of 
value  to  a  Medicare  or  Medicaid  beneficiary  that  the 
giver  knows,  or  should  know,  is  likely  to  influence 
the  beneficiary  to  choose  a  particular  practitioner, 
provider,  or  supplier  of  items  or  services  payable 
by  Medicare  or  Medicaid.  (See  section  1128A(a)(5) 
of  the  Social  Security  Act  (42  U.S.C  1320a-7a(a)(5)). 
The  statute  contains  several  narrow  exceptions, 
including  financial  hardship  copayment  waivers, 


areas  include,  but  are  not  limited  to, 
routine  waivers  of  copayments,  ^e 
"insurance  programs"  offering  patients 
piu'ported  coverage  for  the  ambulance 
supplier's  services  only,  and  free  goods 
and  services.  Ambulance  suppliers  may 
waive  copayments  based  on  good  faith 
individualized  assessments  of  financial 
need,  so  long  as  the  availability  of 
financial  hardship  waivers  is  not 
advertised.27 

V.  Conclusion 

This  ambulance  compliance  risk 
guidance  is  intended  as  a  resource  for 
ambulance  suppliers  to  decrease  the 
incidence  of  errors,  fraud  and  abuse  that 
occur  due  to,  among  other  factors,  lack 
of  knowledge,  inadequate  training  and 
inadvertent  noncompliance.  The 
Government  has  increased  its  scrutiny 
of  the  health  care  industry  in  part  in  an 
effort  to  decrease  errors  and/or 
fi'audulent  and  abusive  practices. 
Similarly,  we  encourage  ambulance 
suppliers  to  scrutinize  their  internal 
practices  via  their  compliance  efforts. 

Compliance  programs  should  reflect 
each  ambulance  supplier's  individual 
and  unique  circumstances.  It  has  been 
the  OIG's  experience  that  those  health 
care  providers  that  have  developed 
compliance  programs  not  only  better 
understand  applicable  Federal  health 
care  program  requirements,  but  also 
better  xmderstand  their  internal 
operations.  We  are  hopeful  that  this 
guidance  will  be  a  valuable  tool  in  the 
development  and  continuation  of 
ambulance  suppliers'  compliance 
programs. 

Appendix  A — Additional  Risk  Areas 

1.  "No  Transport"  Calls  and  Pronouncement 
of  Death 

If  an  ambulance  supplier  responds  to  an 
emergency  call,  but  no  transportation  of  a 
patient  is  subsequently  required  due  to  the 


incentives  to  promote  the  delivery  of  preventive 
care  services,  and  health  plan  differentials  in 
copayments.  In  addition,  items  or  services  of 
nominal  value  (less  than  SIO  per  item  or  service  or 
SSO  in  the  aggregate  annually)  and  any  payment 
that  fits  into  an  anti-kickback  safe  harbor  are 
permitted. 

2*  See  Special  Fraud  Alert:  Routine  Waiver  of 
Copayments  or  Deductibles  Under  Medicare  Part  B, 
59  FR  65372,  65374  (1994)  contained  on  the  OIG     ' 
web  ptage  at  http://oig.hhs.gov/frdalrt/index.htm). 

2^  Under  a  special  rule,  ambulance  suppliers 
owned  and  operated  by  a  State  or  a  political 
subdivision  of  a  State,  such  as  a  municipality  or  a 
fire  district,  may  waive  Medicare  copayments  for 
residents.  See  CMS  Carrier  Manual  section  2309.4; 
CMS  /nfermedj'a/yManua/ secUon3153.3A.  This 
rule  does  not  apply  to  private  ambulance  suppliers 
providing  services  under  contract.  However,  States 
and  political  subdivisions  of  States  may  pay 
uncollected,  out-of-pocket  copayments  on  behalf  of 
residents.  Such  payments  may  be  made  through 
lump  sum  or  periodic  payments,  if  the  aggregate 
payments  reasonably  approximate  the  otherwise 
Vncollected  copayment  amounts. 
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patient's  death  or  patient's  refusal  to  be 
transported,  there  are  three  Medicare  rules 
that  apply.  If  an  individual  is  pronounced 
dead  prior  to  the  time  the  ambulance  was 
requested,  there  is  no  payment.  If  the 
individual  is  pronounced  dead  after  the 
ambulance  has  been  requested,  but  before 
any  services  are  rendered,  a  BLS  payment 
Mrill  be  made  and  no  mileage  will  be  paid. 
If  the  individual  is  pronounced  dead  after 
being  loaded  into  the  ambulance,  the  same 
payment  rules  apply  as  if  the  beneficiary 
were  alive.  Ambulance  suppliers  should 
accurately  represent  the  time  of  death  and 
request  payment  based  on  the 
aforementioned  criteria. 

2.  Multiple  Patient  Transports 

On  occasion,  it  may  be  necessary  for  an 
ambulance  to  transport  multiple  patients 
concurrently.  If  more  than  one  patient  is 
transported  concurrently  in  one  ambulance, 
the  amount  billed  should  be  consistent  with 
the  multiple  transport  guidelines  established 
by  the  carrier  in  that  region.  Under  CMS's 
new  ambulance  fee  schedule  rules  for 
multiple  transports.  Medicare  will  pay  a 
percentage  of  the  payment  allowance  for  the 
base  rate  applicable  to  the  level  of  care 
furnished  to  the  Medicare  beneficiary  (e.g.,  if 
two  patients  are  transported  simultaneously, 
75  percent  of  the  applicable  base  rate  will  be 
reimbursed  for  each  of  the  Medicare 
beneficiaries).  Coinsurance  and  deductible 
amounts  will  apply  to  the  prorated  amounts. 

3.  Multiple  Ambulances  Called  to  Respond 
to  Emergency  Call 

On  occasion,  more  than  one  ambulance 
supplier  responds  to  an  emergency  call  and 
is  present  to  transport  a  beneficiary.  These 
are  often  referred  to  as  "dual  transports."  In 
such  cases,  only  the  transporting  ambulance 
supplier  may  bill  Medicare  for  the  service 
provided.  The  non-transporting  ambulance 
company  should  receive  payment  directly 
from  the  transporting  supplier  based  on  a 
negotiated  arrangement  if  that  company's 
ambulance  crew  had  provided  services  to  the 
patient,  but  had  not  actually  transported  the 
patient  to  a  treatment  facility. ^^  On  occasion, 
when  multiple  ambulance  crews  respond  to 
a  call,  a  BLS  ambulance  may  have  provided 
the  transport,  but  the  level  of  services 
provided  may  have  been  at  the  ALS  level.  If 
a  BLS  supplier  is  billing  at  the  ALS  level 
because  of  the  services  furnished  by  an 
additional  ALS  crew  member,  appropriate 
documentation  should  accompany  the  claim 
to  indicate  to  the  carrier  that  dual 
transportation  was  provided.  In  any  event, 
only  one  supplier  may  submit  the  claim  for 
payment. 

4.  Billing  Medicare  "Substantially  in  Excess" 
of  Usual  Charges 

t  Ambulance  suppliers  generally  may  not 
charge  Medicare  or  Medicaid  patients 
substantially  more  than  they  usually  charge 
everyone  else.  If  they  do,  they  are  subject  to 


exclusion  by  the  OIG.^^  This  exclusion 
authority  is  not  implicated  unless  the 
supplier's  charge  for  Medicare  or  Medicaid 
patients  is  substantially  more  than  its  median 
non-Medicare/Medicaid  charge.  A  supplier 
should  identify  as  a  risk  area  its  billing 
practices  if  it  is  discounting  close  to  half  of 
its  non-Medicare/Medicaid  business.  Thus, 
ambulance  suppliers  should  review  charging 
practices  with  respect  to  Medicare  and 
Medicaid  billing  to  ensure  that  they  are  not 
charging  Medicare  or  Medicaid  substantially 
more  than  they  usually  charge  other 
customers. 

Appendix  B— OIG-HHS  Contact 
Iiiifonnation 

The  OIG's  web  site  (www.oig.hhs.gov) 
contains  various  links  describing  the 
following:  (1)  The  OIG's  four  different 
components  (Audit  Services,  Investigations. 
Evaluations  and  Inspections,  Counsel  to  the 
IG);  (2)  External  Information  such  as  how  to 
subscribe  to  the  OIG's  mailing  list  and  OIG's 
Hearing  Testimony:  (3)  Compliance  Tools 
that  include  a  list  of  the  OIG's  Compliance  . 
Guidance,  Corporate  Integrity  Agreements, 
and  Self-Disclosure  Information;  (4)  Fraud 
Detection  and  Prevention  efforts  including 
anti-kickback  information,  Advisory 
Opinions,  and  Fraud  Alerts  &  Bulletins;  and 
(5)  Reports  and  Publications.  Such 
information  is  frequently  updated  and  is  a 
useful  tool  for  ambulance  providers  seeking 
additional  OIG  resources. 

Also  listed  on  the  OIG's  web  site  is  the  OIG 
Hotline  Number.  One  method  for  providers 
to  report  potential  fraud,  waste  and  abuse 
problems  is  to  contact  the  OIG  Hotline 
number.  All  HHS  and  contractor  employees 
have  a  responsibility  to  assist  in  combating 
fraud,  waste,  and  abuse  in  all  departmental 
programs.  As  such,  providers  are  encouraged 
to  report  matters  involving  fraud,  waste  and 
mismanagement  in  any  departmental 
program  to  the  OIG.  The  OIG  maintains  a 
hotline  that  offers  a  confidential  means  for 
reporting  these  matters. 

Contacting  the  OIG  Hotline 

By  Phone:  1-800-HHS-TIPS  (1-800-447- 

8477) 
By  Fax:  1-800-223-8164 
By  E-Mail:  Hiips@os.dhhs.gov 
By  TTY:  1-800-377-4950 
By  Mail:  Office  of  Inspector  General, 

Department  of  Health  and  Human  Services. 

Attn:  HOTLINE,  330  Independence  Ave.. 

SW,  Washington,  DC  20201 

When  contacting  the  hotline,  please 
provide  the  following  information  to  the  best 
of  your  ability: 
— Type  of  Complaint: 

Medicare  Part  A 

Medicare  Part  B 

Indian  Health  Service 

TRICARE 


^" These  payments  should  be  fair  market  value  for 
services  actually  rendered  by  the  non-transporting 
supplier,  and  the  parties  should  review  these 
payment  arrangements  for  compliance  with  the 
anti-kickback  statute. 


2*The  OIG  may  exclude  from  participation  in  the 
Federal  health  care  programs  any  provider  that 
submits  or  causes  to  be  submitted  bills  or  requests 
for  payment'  (based  on  charges  or  costs)  under 
Medicare  or  Medicaid  that  are  substantially  in 
excess  of  such  providers'  usual  charges  or  costs, 
unless  the  Secretary  finds  good  cause  for  such  bills 
or  requests.  See  section  11 28(b)(6)  of  the  Social 
Security  Act  (42  U.S.C.  1320a-7(b)(6)). 


Other  (please  specify) 
— HHS  Department  or  program  being  affected 

by  your  allegation  of  fraud,  waste,  abuse/ 

mismanagement: 
Centers  for  Medicare  and  Medicaid 

Services  (formerly  Health  Care  Financing 

Administration) 
Indian  Health  Service 
Other  (please  specify) 
— Please  provide  the  following  information 

(however,  if  you  would  like  your  referral 

to  be  submitted  anonymously,  please 

indicate  such  in  your  correspondence  or 

phone  call): 
Your  Name 
Your  Street  Address 
Your  City/County 
Your  State 
Your  Zip  Code 
Your  E-mail  Address 
— Subject/Person/Business/Department  that 
allegation  is  against: 
Name  of  Subject 
Title  of  Subject 
Subject's  Street  Address 
Subject's  City/County 
Subject's  State 
Subject's  Zip  Code 
— Please  provide  a  brief  summary  of  your 
allegation  and  the  relevant  facts. 

Appendix  C — Carrier  Contact 
Information 

1.  Medicare 

A  complete  list  of  contact  information 
(address,  phone  number,  e-mail  address)  for 
Medicare  Part  A  Fiscal  Intermediaries, 
Medicare  Part  B  Carriers,  Regional  Home 
Health  Intermediaries,  and  Durable  Medical 
Equipment  Regional  Carriers  can  be  found  on 
the  CMS  web  site  at  www.hcfa.gov/medicare/ 
incardir.htm. 

2.  Medicaid 

Contact  information  (address,  phone 
number,  e-mail  address)  for  each  State 
Medicaid  director  can  be  found  on  the  CMS 
web  site  at  www.hcfa.gov/medicaid/ 
mcontact.htm.  In  addition  to  a  list  of  State 
Medicaid  directors,  the  web  site  includes 
contact  information  for  each  State  survey 
agency  and  the  CMS  Regional  Offices. 

3.  Ambulance  Fee  Schedule 

Information  related  to  the  development  of 
the  ambulance  fee  schedule  is  located  at 
www.hcfa.gov/medicare/ambmain.htm. 

Appendix  D — Internet  Resources 

1.  OfSce  Of  Inspector  General 
(tvww.oig.hhs.gov) 

This  web  site  includes  a  variety  of 
information  relating  to  Federal  health  care 
programs,  including  the  following: 

Components 

•  Audit  Services 

•  Investigations 

•  Evaluation  and  Inspections 

•  Counsel  to  the  IG 

•  Management  and  Policy 

Compliance  Tools 

•  Compliance  Guidance 

•  Corporate  Integrity  Agreements 
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•  Self-Disclosure  Information 
Press  Information 

•  Subscribe  to  Mailing  List 

•  OIGNews 

•  Hearing  Testimony 

Fraud  Detection  and  Prevention 

•  Anti-Kickback  Information 

•  Advisory  Opinion 

•  Fraud  Alerts  and  Bulletins 

Reports  and  Publications 

•  Audit  Reports 

•  Evaluation  Reports 

•  Semi-Annual  Reports 

•  Orange  Book 

•  Red  Book 

•  Work  Plan 

•  Regulations  and  Federal  Register  Notices 

2.  Centers  for  Medicare  and  Medicaid 
Services  (www.hcfa.gov) 

This  web  site  includes  information  on  a 
wide  array  of  topics,  including  the  following: 

a.  Medicare 

•  National  Correct  Coding  Initiative 

•  Intermediary-Carrier  Directory 

•  Payment 

•  Program  Manuals 

•  Program  Transmittals  and  Memorandum 

•  Provider  Billing/CMS  Forms 

•  Statistics  and  Data 

b.  Medicaid  CMS  Regional  Offices 

•  Letters  to  State  Medicaid  Directors 

•  Medicaid  Hotline  Numbers 

•  Policy  and  Program  Information 

•  State  Medicaid  Contacts 

•  State  Medicaid  Manual 

•  State  Survey  Agencies 

•  Statistics  and  Data 

3.  CMS  Medicare  Training  (www.hcfa.gov/ 
learning) 

This  web  site  provides  computer-based 
training  on  the  following  topics: 

•  CMS  1500  Form 

•  Fraud  and  Abuse 

•  ICD-9-CM  Diagnosis  Coding 

•  Medicare  Secondary  Payer 

•  Introduction  to  the  World  of  Medicare 

•  CMS  1450  (UB92) 

4.  Government  Printing  Office 
(%vww.access.gpo.gov) 

This  web  site  provides  access  to  Federal 
statutes  and  regulations  pertaining  to  Federal 
health  care  programs. 

5.  The  U.S.  House  of  Representatives 
Internet  Library  (http://.uscode.house.gov/ 
uschtm) 

This  web  site  provides  access  to  the  United 
States  Code,  which  contains  laws  pertaining 
to  Federal  health  care  programs. 

Dated:  May  20.  2002. 
Janet  Rehnquist, 
Inspector  General. 

(FR  Doc.  02-14163  Filed  6-5-02;  8:45  am] 
BIUJNO  CODE  41S2-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  HeaKh 

Proposed  Collection;  Comment 
Request;  Partner  and  Customer 
Satisfaction  Surveys 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  pubUc  comment  on 
proposed  data  collection  projects,  the 
Center  for  Scientific  Review  (CSR),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection:  Title:  partner 
and  Customer  Satisfaction  Surveys. 
Type  of  Information  Collection  Request: 
Revision  0MB  #0925-0474;  expires 
September  30,  2002.  Need  and  Use  of 
Information  Collection:  The  information 
collection  in  these  surveys  will  be  used 
by  Center  for  Scientific  Review 
personnel:  (1)  To  assess  the  quality  of 
operations  and  processes  used  by  CSR 
to  review  grant  applications;  (2)  to 
assess  the  quality  of  service  provided  to 
our  partners  and  customers:  (3)  to  assist 
with  the  design  of  modifications  of 
these  operations,  processes  and  services, 
based  on  partner  and  customer  input: 
(4)  to  develop  new  modes  of  operation 
based  on  partner  and  customer  need; 
and  (5)  to  obtain  partner  and  customer 
feedback  about  the  efficacy  of 
implemented  modifications.  These 
surveys  will  almost  certainly  lead  to 
quality  improvement  activities  that  will 
enhance  and/or  streamline  CSR's 
operations.  The  major  mechanism  by 
which  CSR  will  request  input  is  through 
surveys.  The  survey  for  partners  is 
generic  and  tailored  for  Scientific 
Review  Group  (SRG)  past  and  present 
members  and  chairs.  The  survey  for 
customers  (i.e.,  grant  applicants)  will 
have  slight  variations  determined  by 
which  category  of  scientific  review 
group  the  researcher/investigator's  grant 
application  is  reviewed.  Surveys  will  be 
collected  as  written  documents  or  via 
the  Internet.  Information  gathered  from 
these  surveys  will  be  presented  to,  and 
used  directly  by,  CSR  management  to 
enhance  the  operations,  processes,  and 
services  of  our  organization.  Frequency 
of  Response:  Yearly.  Affected  Public: 
Universities,  not-for-profit  institutions, 
business  or  other  for-profit,  small 
businesses  and  organizations,  and 
individuals.  Type  of  Respondents:  Adult 
scientific  professionals.  The  annual 
reporting  biuden  is  as  follows: 
Estimated  Number  of  Respondents: 


6,081  respondents  in  FY  2003,  6081 
respondents  in  FY  2004  and  6081 
respondents  in  FY  2005.  Estimated 
Number  of  Responses  per  Respondent:  1 
in  FY  2003, 1  in  FY  2004.  and  1  in  FY 
2005.  Average  Burden  Hours  Per 
Response:  0.33.  Estimated  Total  Annual 
Burden  Hours  Requested:  2007  in  FY 
2003,  2007  in  FY  2004  and  2007  in  FY 
2005.  Costs  for  time  were  estimated 
using  the  rate  of  $38.00  per  hour  for 
SRG  members,  SRG  chairs,  and 
principal  investigators/grant  applicants. 
The  estimated  annual  cost  each  year  for 
which  the  generic  clearance  is  requested 
is  $76,266  for  FY  2003,  $76,266  for  FY 
2004  and  $76,266  for  FY  2005. 
Respondents  or  recordkeepers  should 
inciu-  no  additional  costs. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instriunents,  contact:  Karl  Malik,  Ph.D., 
Office  of  the  Director,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive, 
Rockledge  II,  Rm.  3016.  Bethesda,  MD 
20892-7814,  or  call  non-toll  free:  301- 
435-1114,  or  E-mail  your  request, 
including  your  address  to: 
malikk@csr.nih  .gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  August  5,  2002. 

Dated:  May  30.  2002.  . 

John  Czajkowsid, 

Acting  Executive  Officer,  Center  for  Scientific 
Review.  NIH. 

[FR  Doc.  02-14118  Filed  6-5-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
nstitute  Board  of  Scientific  Advisors. 

Dafe;  June  24-25.  2002. 

Time:  June  24,  2002,  8:30  a.m.  to  6  p.m. 
'  Agenda:  Director's  Report;  Ongoing  and 
New  Business;  Reports  of  Program  Review 
Group(s);  and  Budget  Presentation;  Reports  of 
Special  Initiatives;  RFA  and  RFP  Concept 
Reviews;  and  Scientific  Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike.  Building  31.  C  Wing.  6th 
Floor.  Conference  Room  10,  Bethesda.  MD 
20892. 

Time:  June  25.  2002.  9  a.m.  to  6  p.m. 

Agenda:  Ongoing  and  New  Business; 
Reports  of  Program  Review  Group(s);  and 
Budget  Presentation;  Reports  of  Special 
Initiatives;  RFA  and  RFP  Concept  Reviews; 
and  Scientific  Presentations. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike.  Building  31.  C  Wing,  6th 
Floor.  Conference  Room  10.  Bethesda,  MD 
20892. 

Contact  Person:  Paulette  S.  Gray,  PhD. 
Executive  Secretary.  Deputy  Director. 
Division  of  Extramural  Activities.  National 
Cancer  Institute,  National  Institutes  of 
Health.  6116  Executive  Boulevard,  8th  Floor. 
RM.  8141.  Bethesda.  MD  20892,  301-496- 
4218. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/bsa.htm,  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  May  28.  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-14105  Filed  6-5-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Cancer 
Research  Network  Across  Healthcare  System. 

Dofe.June21.2002. 

Timet  8  a.m.  to  5  p.m. 

Agenda:  to  review  and  evaluate 
applications. 

Place:  Ramada  Inn.  1775  Rockville  Pike. 
Rockville,  MD  20852. 

Contact  Person:  Joyce  C.  Pegues.  PhD. 
Scientific  Review  Administrator.  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities.  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
7149,  Bethesda,  MD  20892,  301/594-1286. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  28,  2002. 
La  Verne  Y.  Stringiield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-14106  Filed  6-5-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel,  Basic  Science. 

Date;  June  5,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Suites,  6711  Democracy 
Blvd.,  Bethesda,  MD  20814. 

Contact  Person:  Dale  Birkle,  PhD. 
Scientific  Review  Administrator,  NIH/ 
NCCAM,  6707  Democracy  Blvd..  Democracy 
Two  Building,  Suite  401,  Bethesda,  MD 
20892.  (301)  451-6570,  birkled@mail.nih.gov. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel,  Clinical  and 
Translational  Science. 

Date;  June  13-14,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Suites,  6711  Democracy 
Blvd.,  Bethesda,  MD  20814. 

Contact  Person:  William  A.  Kachadorian. 
PhD,  MTS,  Scientific  Review  Administrator. 
Office  of  Scientific  Review.  National  Center 
for  Complementary  Alternative  Medicine. 
6707  Democracv  Blvd..  Ste.  106,  Bethesda. 
MD  20892-5475.  (301)  594-2014. 
Kachadow@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Complementarv  and  Alternative  Medicine 
Special  Emphasis  Panel,  PAR-02-040— CAM 
and  Oncology. 

Date:  June  17-18,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8777  Georgia  Avenue. 
Silver  Spring,  MD  20910. 

Contact  Person:  Martin  H.  Goldrosen.  PhD, 
Chief,  Office  of  Scientific  Review.  National 
Center  for  Complementary  and  Alternative 
Medicine,  National  Institutes  of  Health,  6707 
Democracy  Blvd..  Ste.  106.  Bethesda,  MD 
20892-5475,  (301)  451-6331, 
goldrosm@mail.nih.gov. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 


39028 


Federal  Register/ Vol.  67.  No.  109 / Thursday,  June  6,  2002 /Notices 


Special  Emphasis  Panel.  Training  and 
Manpower. 

Date;  )une  25,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Suites,  6711  Democracy 
Blvd..  Bethesda.  MD  20814. 

Contact  Person:  Carol  Pontzer,  PhD, 
Scientific  Review  Administrator,  National 
Center  for  Complementary,  andWItemative 
Medicine,  6707  Democracy  Blvd.,  Bethesda, 
MD  20892. 

Dated:  May  28,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Off  ice  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14104  Filed  6-5-02;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  NICHD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below;  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Child  Health  and 
Human  Development,  including 
consideration  of  persoimel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unweirranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NICHD. 

Date:  June  7,  2002. 

Open:  8  a.m.  to  11  a.m. 

Agenda:  A  review  and  discussion  of 
current  NICHD  intramural  research  activities 
will  be  discussed. 

Place:  Building  31,  Conference  Room 
2A48,  Bethesda.  MD  20892. 

Closed:  11  a.m.  to  Adjournment. 


Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Building  31,  Conference  Room 
2A48,  Bethesda,  MD  20892. 

Contact  Person:  Owen  M.  Rennert,  MD, 
Scientific  Director,  National  Institute  of  Child 
Health  and  Human  Development,  9000 
Rockville  Pike,  Building  31,  Room  2A50, 
Bethesda,  MD  20892,  (301)  496-2133, 
rennerto@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nichd.nih.gov/about/bsd/htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  May  30.  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14107  Filed  6-5-02;  8:45  am] 

BKJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Dote:Iune  20-21,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  John  E.  Richters,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Nursing  Research,  National 


Institutes  of  Health,  Natcher  Building,  Room 
3AN32,  Bethesda,  MD  20892,  (301)  594- 
5971. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  30,  2002. 
I^Veme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14109  Filed  6-5-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
"Culturally  Valid  Interventions". 

Date:  June  5,  2002. 

Time:  5  p.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470, 
dsommers@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Mental  Health  Services  Research  Career 
Development. 

ZJofe;  June  18.  2002. 

T/me;  11:30  a.m.  to  12:30  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

P/oce:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW,  Washington,  DC  20036. 

Contact  Person:  Michael  J.  Kozak,  PhD, 
Scientific  Review  Administrator,  Division  of 
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Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-6471, 
kozakm@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
NEUROIMAGING  SEP. 

Date:  July  9,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
•  Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216, 
hhaigler@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  May  30.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14110  Filed  6-5-02;  8:45  am] 
eaUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Muscuioslceletal  and  Sldn  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
lublic  in  accordance  with  the 
irovisions  set  forth  in  sections 
5523b(c)(4)  and  552b(c)(6),  title  5 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
jrivacy. 


Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

I)o<e;|uly  17,  2002.. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Tracy  A.  Shahan,  Phd, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Building,  MSC  6500, 
45  Center  Drive,  5AS-25H,  Bethesda,  MD 
20892,  (301)  595-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  30,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14112  Filed  6-05-02;  8:45  am] 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Paget's 
Disease. 

Etofe;  July  12,2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Tracy  A.  Shahan,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Building,  MSC  6500, 
45  Center  Drive,  5AS-25H,  Bethesda,  MD 
20892,  (301)  594-4952. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  May  30.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14113  Filed  6-5-02;  8:45  am] 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development. 

Date:  June  26,  2002. 

Time:  3:30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn.  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Khursheed  Asghar,  PhD, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
Transdisciplinary  Prevention  Research 
Centers. 

Date;  July  10-11.2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National.  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard.  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547. 
(301)435-1433. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  Using 
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Basic  Science  to  Develop  New  Directions  in 
Drug  Abuse  Prevention  Research. 

Dafe.July  16-17.  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Ritz-Carlton-Pentagon  City.  1250 
South -Hayes  Street.  Arlington,  VA  22202. 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator.  Office  of 
Extramural  Affairs.  National  Institute  on 
Drug  Abuse.  National  Institutes  of  Health. 
DHHS,  6001  Executive  Boulevard,  Room 
3158.  MSC  9547.  Bethesda.  MD  20892-9547. 
(301)  435-1433. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  New 
Approaches  to  Prevent  HIV/Other  Infections 
in  Drug  Users. 

Date:  July  30.  2002. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz-Carlton-Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Kesinee  Nimit,  MD.  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse. 
Nalional  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard.  Room  3158,  MSC  9547. 
Bethesda.  MD  20892-9547.  (301)  435-1432. 

Name  of  Committee:  National  Institute  on 
'  Drug  Abuse  Special  Emphasis  Panel, 
Hepatitis  C  Diagnosis,  Treatment,  and 
Interaction  with  HIV/ AIDS. 

Date:  August  1-2.  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton-Pentagon  City,  1250 
South  Hayes  Street.  Arlington.  VA  22202. 

Contact  Person:  Rita  Liu,  PhD.  Health 
Scientist  Administrator.  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abu.se. 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard.  Room  3158.  MSC  9547. 
Bethesda.  MD  20892-9547.  (301)  435-1388. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training:  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  May  30,  2002. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-14114  Filed  6-5-02;  8:45  am) 
BIUJNQ  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inttitutes  of  Health 

National  instltuta  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
"Biosensor  Mass  Spectrometry  Array". 

Date:  June  13,  2002. 

Time;  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist.  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard.  Room  3158.  MSC  9547. 
Bethesda.  MD  20892-9547.  (301)  435-1438. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  May  30,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14115  Filed  6-5-02;  8:45  am] 

BILLING  COOE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  95  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  U.S.  Based  Collaboration  in 
Emerging  Viral  and  Prion  Diseases  (Viral). 

Date:  June  26-27.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase.  MD  20815. 

Contact  Person:  Mark  S.  Hanson.  PhD. 
Scientific  Review  Administrator.  NIAID. 
DEA,  Scientific  Review  Program,  Room  2217, 
6770B  Rockledge  Drive.  MSC-7616. 
Bethesda.  MD  20892.  301-496-2550.     ' 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  inistitutes  of  Health, 
HHS) 

Dated:  May  30,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14116  Filed  6-5-02;  8:45  am] 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  give  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  Dental 
Education  Contract. 

Date:  July  1.2002. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Library  of  Medicine, 
Building  38A.  HPCC  Conference  Room 
B1N30Q,  8600  Rockville  Pike,  Bethesda.  MD 
20894,  (Telephone  Conference  Call). 

Contract  Person:  Susan  Sparks.  PhD. 
Senior  Education  Specialist,  Extramural 


Federal  Register / Vol.  67,  No.  109 /Thursday,  June  6,  2002 /Notices 


39031 


Programs,  NLM.  6705  Rockledge  Dr.,  Suite 
301.  Bethesda.  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  May  30.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-14108  Filed  6-5-02;  8:45  am] 

BILUNG  CODE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings . 

The  meetings  will  be  closed  to  the 
jublic  in  accordance  with  the 
jrovisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group.  Cell 
Development  and  Function  2. 

Date:  June  6-7,  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 

plications. 

PVace:  Georgetown  Suites,  1000  29th  Street, 
,  Washington.  DC  2007. 

Contact  Person:  Ramesh  K.  Nayak.  PhD. 

ientific  Review  Administrator.  Center  for 

ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5146. 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1026.  nayakr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  GRM 

PD- 

Date:June  10-11.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
a  splications. 

Place:  The  Latham,  3000  M  Street  NW. 
i|/ashington.  DC  20007. 

Contact  Person:  Jo  Pelham.  BA.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 


Rockledge  Drive.  Room  4102,  MSC  7814, 
Bethesda.  MD  20892.  (301)  435-1786. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  CDF- 
4  (02). 

Date:  June  13-14.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Georgetown  Suites.  1111  30th  Street. 
NW.  Washington.  DC  20007. 

Contact  Person:  Marcia  Steinberg.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140. 
MSC  7840.  Bethesda.  MD  20892.1301)  435- 
1023,  steinberm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  May  30,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Off  ice  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-14111  Filed  6-5-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the    . 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  0MB- 
1  (01). 

ZJate:  June  18-19.2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  The  River  Inn.  924  Twenty-Fifth 
Street,  N.W.,  Washington.  DC  20037. 

Contact  Person:  ].  Terrell  Hoffeld.  DDS. 
PhD,  Dental  Officer,  USPHS.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4116. 
MSC  7816.  Bethesda.  MD  20892.  301/435- 
1781,  th88q@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  CDF- 
4  (03). 

Date:)une  18.2002. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Steinberg,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5140, 
MSC  7840.  Bethesda.  MD  20892,  (301)  435- 
1023.  steinberm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel  ZRGl  SSS-A  (02). 

Date:  June  20,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Mariott.  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  John  L.  Bowers.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4168. 
MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1725. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Brain 
Disorders  and  Clinical  Neurosciences  6  (1). 

Date:  June  20-21.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Governor's  House.  1615  Rhode 
Island  Avenue.  NW..  Washington,  DC  20036. 

Contact  Person:  Jay  Cinque,  MSC,   . 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5186. 
MSC  7846.  Bethesda.  MD  20892.  (301)  435- 
1252. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl 
AARR-1  (01)  Review  of  AIDS-related 
Molecular  Biology  &  Virology  grants. 

Date:  June  23-24.  2002. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  Churchill  Hotel.  1914 
Connecticut  Avenue.  NW..  Washington,  DC 
20009. 

Contact  Person:  Ranga  V.  Srinivas.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5108. 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1167.  srinivar@csr.nih.gov. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group 
Orthopedics  and  Musculoskeletal  Study 
Section. 

"    Date:  June  24-25,  2002. 
.  Time:  8  a.m.  to  5  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Daniel  F.  McDonald,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4214, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1215,  mdonald@csr.nih.gov. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group  Molecular,  Cellular  and 
Developmental  Neurosciences  5. 

Date:  June  24-25,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate 
applications. 

Place:  Jurys  Washington  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Syed  Husain,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1224. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SMB 
(01). 

Date:  June  24-25.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4108, 
.MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
6809,  wagnerp@csr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Metabolic 
Pathology  Study  Section. 

Date:  June  24-25.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street. 
N.W.,  Washington,  DC  20037. 

Contact  Person:  Angela  Y.  Ng.  MBA,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4142, 
MSC  7804.  Bethesda,  MD  20892,  301-435- 
1715,  nga@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group  Cell 
Development  and  Function  5. 

Date:  June  24-25,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Georgetown  Suites,  1111  30th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Sherry  L.  Dupere,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5136. 
MSC  7840,  Bethesda.  MD  20892.  (301)  435- 
1021,  duperes@csr.  nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS- 
4  (10). 


Date:  June  24-25,  2002. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  hin,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Stephen  M.  Nigida,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
3565. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group 
Physical  Biochemistry  Study  Section. 

Date:  June  24-25,  2002. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Pooks  Hill  Marriott.- 5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Gopa  Rakhit,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4154, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1721,  rakhitg&csr.nih.gov. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Bacteriology  and  Mycology  Subcommittee  1. 

Dofe.June  24-25,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Select,  480  King  Street, 
Old  Town  Alexandria,  VA  22314. 

Contact  Person:  Timothy  J.  Henry,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1147. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group 
Biobehavioral  and  Behavioral  Processes  4. 

Date:  June  24-25.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington  Hotel.  1400 
M  Street  NW..  Washington.  DC  20005-2750. 

Contact  Person:  Cheri  Wiggs.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848.  Bethesda,  MD  20892.  (301)  435- 
1261. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  REB 
(01). 

Date:  June  24.  2002. 

Time;  1p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Dennis  Leszczynski.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1044. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl 
Surgery  and  Bioengineering  (01). 


Date:  June  25,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Teresa  Nesbitt,  DVM,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Heahh,  6701  Rockledge  Drive,  Room  5110, 
MSC  7854,  Bethesda.  MD  20892,  (301)  435- 
1172. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Microbial 
Physiology  and  Genetics  Subcommittee  1 
(01). 

Date:  June  25-26,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  St.  Gregory  Hotel  &  Suites,  2033  M 
Street,  ^IW.,  Washington,  DC  20036-3305. 

Contact  Person:  Alicia  J.  Dombroski,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7808,  Bethesda.  MD  20892.  301-435- 
1149.  dombrosa@csr.nih.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group  Epidemiology  and 
Diseases  Control  Subcommittee  2. 

Date:  June  25-26.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Denise  Wiesch,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3150, 
MSC  7770,  Bethesda.  MD  20892.  (301)  435- 
0684. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  CVB 
(01)  Thyroid  Hormone  receptor  in 
hypertrophy. 

Ehte:  June  25.  2002. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To.  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4118. 
MSC  7818.  Bethesda,  MD  20892,  (301)  435- 
1169,  dowellr@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  IFCN- 
1  (03)  Sleep  and  Temperature  Regulation. 

Date:  June  25,  2002. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gamil  C  Debbas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5170. 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1247. 
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Name  of  Committee:  Molecular.  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group  Molecular.  Cellular  and 
Developmental  Neurosciences  7. 

Date:  June  26-27,  2002 
1 1  Time:  8  am  to  6  pm. 
1 1  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington.  DC 
20036. 

Contact  Person:  Joanne  T.  Fujii,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218, 
Bethesda,  MD  20892,  (301)  435-1178. 
fuiiij@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl 
BDCN-2  (01). 

Date:  June  26-27,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 

plications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 

isconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  William  C.  Benzing,  PhD, 

ientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5190, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1254,  benzingw@mail.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Experimental 
'therapeutics  Subcommittee  2. 

Date:  June  26-28,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
%>plications. 

T Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
!  Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804,  Bethesda.  MD  20892.  (301)  435- 
1719. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl 
BDCN-5  (02)  RFA. 

Date:  June  26-27,  2002. 

Time;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
i  pplications. 

Place:  Radison  Barcelo  Hotel,  2121  P 
^treet,  NW.,  Washington,  DC  20037. 

Contact  Person:  Sherry  L  Stuesse,  PhD, 
Scientific  Review  Administrator,  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5188,  MSC  7846,  Bethesda,  MD  20892, 
301-435-1785,  stuesses@csr.nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Genome  Study 
Section. 

Date:  June  26-28,  2002. 

Time:  7:30  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
Applications. 

Place:  Radison  Barcelo  Hotel,  2121  P 
I  ;treet,  NW.,  Washington,  DC  20037. 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 


Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206, 
MSC7890,  Bethesda.  MD  20892-7890.  301- 
435-1159,  ameros@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93-837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  May  30,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-14117  Filed  6-5-02:  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4733-N-03] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  CDBG 
UrtMin  County  Notice 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  5, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Shelia  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW,  Room 
7232.  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Miller,  Director,  Entitlement 
Communities  Division,  (202)  708-1577 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  documents: 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Community 
Development  Block  Grant  (CDBG)  Urban 
County  and  New  York  Towns 
Qualification/Requalification  Processes. 

OMB  Control  Number,  if  applicable: 
2506-0170. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Housing  and  Community  Development 
Act  of  1974,  as  amended,  at  sections 
102(a)(6)  and  102(e)  requires  that  any 
coimty  seeking  qualification  as  an  urban 
county  notify  each  unit  of  general  local 
government  within  the  county  that  such 
unit  may  enter  into  a  cooperation 
agreement  to  participate  in  the  CDBG 
program  as  part  of  the  county.  Section 
102(d)  of  the  statute  specifies  that  the 
period  of  qualification  will  be  three 
years.  Based  on  these  statutory 
provisions,  counties  seeking 
quahfication  or  requalification  as  urban 
coimties  under  the  CDBG  program  must  ^ 
provide  information  to  HUD  on  a 
triennial  basis  identifying  the 
communities  within  the  county 
participating  as  a  part  of  the  county  for 
purposes  of  receiving  CDBG  funds.  The 
population  of  included  units  of  local 
government  for  each  eligible  urban 
county  and  New  York  town  are  used  in 
HUD'S  allocation  of  CDBG  funds  for  all 
entitlement  and  State  CDBG  grantees. 

New  York  towns  must  undertake  a 
similar  process  on  a  triennial  basis 
because  under  New  York  state  law, 
towns  that  contain  incorporated  units  of 
general  local  government  within  their 
boundaries  cannot  qualify  as 
metropolitan  cities  unless  they  execute 
cooperation  agreements  with  ail  such 
incorporated  units. 

The  New  York  towns  qualification 
process  must  be  completed  prior  to  the 
qualification  of  urban  counties  so  that 
any  town  that  does  not  qualify  as  a 
metropolitan  city  will  still  have  an 
opportunity  to  participate  as  part  of  an 
urban  county. 

Agency  form  numbers,  if  applicable: 
N/A. 
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Members  of  affected  public:  Urban 
counties  and  New  York  towns  that  are 
eligible  as  entitlement  grantees  of  the 
ODBG  program. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  There  are  currently 
158  qualified  urban  counties 
participating  in  the  CDBG  program  that 
must  requalify  on  a  triennial  basis.  On 
average,  2  new  counties  qualify  each 
year.  The  burden  on  new  counties  is 
greater  than  for  existing  counties  that 
requalify.  The  Department  estimates 
new  grantees  use,  on  average,  72  hours 
to  review  instructions,  contact 
communities  in  the  coimty,  prepare  and 
review  agreements,  obtain  legal 
opinions,  have  agreements  executed  at 
the  local  and  county  level,  and  prepare 
and  transmit  copies  of  required 
documents  to  HUD.  The  Department 
estimates  that  counties  that  are 
requalifying  use,  on  average,  40  hours  to 
complete  these  actions.  The  time 
savings  on  requalification  is  primarily  a 
result  of  a  grantee's  ability  to  use 
agreements  with  no  specified  end  date. 
Use  of  such  "renewable"  agreements 
enables  the  grantee  to  merely  notify 
affected  participating  units  of 
government  in  wijting  that  their 
agreement  will  automatically  be 
renewed  unless  the  imit  of  government 
terminates  the  agreement  in  writing, 
rather  than  executing  a  new  agreement 
every  three  years. 

Average  of  2  new  luban  Counties 
qualify  per  year: 
2  X  72  hrs  =  144  hrs. 
158  grantees  requalify  on  triennial  basis; 
average  ann.  nmn.  of  respondents  = 
53 
53  X  40  hrs.  =  2,120  hrs. 
Total  =  2.264  hrs. 
There  are  10  New  York  towns  that 
requalify  on  a  triennial  basis. 

They,  too,  may  use  "renewable" 
agreements  that  reduce  the  burden 
required  under  this  process.  The 
Department  estimates  that  New  York 
towns,  on  average,  use  30  hoiu-s  on  a 
triennial  basis  to  complete  the 
requalification  process. 

10  towns  requalify  on  triennial  basis; 

average  aimual  number  of 

respondents  =  3.3 
3.3  X  30  =  100  hrs. 
Total  combined  biuden  hours:  2,364 

hrs. 

This  total  number  of  combined  biirden 
hours  can  be  expected  to  increase  by 
144  hoius  annually  given  the  average  of 
2  new  luban  coimties  becoming  eligible 
entitlement  grantees  each  year. 


Status  of  the  proposed  information 
collection:  Existing  collection  number 
will  expire  September  30,  2002. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  May  30,  2002. 
Roy  A.  Bemardi, 

Assistant,  Secretary  for  Community,  Planning 
and  Development. 

(FR  Doc.  02-14091  Filed  &-5-02;  8:45  am] 

8MJJNG  CODE  4210-2»-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4723-C-2B] 

FY  2002  Super  Notice  of  Funding 
Availability  (SuperNOFA)  for  HUD's 
Discretionary  Grants  Programs  for 
Fiscal  Year  2002;  Notice  of  Extension 
of  Application  Deadline  for  Applicants 
in  Charles,  St.  Mary  and  Calvert 
Counties,  MD  and  McDowell,  WY, 
Mercer  and  Mingo  Counties,  WV  for  the 
Section  202  Supportive  Housing  for 
the  Elderly  Program  and  Section  811 
Supportive  Housing  for  Persons  with 
Disability  Program 

AGENCY:  Office  of  the  Secretary.  HUD. 

ACTION:  Super  Notice  of  Funding 
Availability  (SuperNOFA)  for  HUD's 
Discretionary  Grant  Programs;  Notice  of 
extension  of  application  deadline. 

summary:  On  March  26,  2002,  HUD 
published  its  Fiscal  Year  (FY)  2002 
Super  Notice  of  Fimding  Availability 
(SuperNOFA)  for  HUD's  discretionary 
grant  programs.  This  notice  extends  the 
application  due  date  for  applicants  in 
Charles,  St.  Mary  and  Calvert  Counties, 
Maryland  (designated  as  disaster  areas 
as  the  result  of  tornados)  and  in 
McDowell,  Wyoming,  Mercer  and 
Mingo  Counties,  West  Virginia 
(designated  as  disaster  areas  as  the 
result  of  severe  storms,  flooding,  and 
landslides)  who  are  seeking  fimding 
under  Section  202  Supportive  Housing 
for  the  Elderly  and  Section  811 
Supportive  Housing  for  Persons  with 
Disabilities. 

DATES:  The  application  due  date  for  the 
Section  202  Supportive  Housing  for  the 
Elderly  Program  applicants  located  in 
the  Federally  designated  disaster  areas 
has  been  extended  to  July  9,  2002.  For 
all  other  Section  202  Program 
applicants,  the  due  date  remains  June  5. 
2002. 

The  application  due  date  for  the 
Section  811  Supportive  Housing  for 
Persons  with  Disabilities  for  applicants 
in  the  disaster  areas  has  been  extended 
to  July  9.  2002.  For  all  other  Section  811 


Program  applicants,  the  due  date 
remains  Jime  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Section  202  and  Section  811 
programs  affected  by  this  notice,  please 
contact  the  office  or  individual  listed 
under  the  FOR  FURTHER  INFORMATION 
CONTACT  heading  in  the  individual 
program  section  of  the  SuperNOFA, 
published  on  March  26,  2002  at  67 
FR13826. 

SUPPLEMENTARY  INFORMATION:  On  March 
26,  2002  (67  FR  13826).  HUD  published 
its  Fiscal  Year  (FY)  2002  Super  Notice 
of  Funding  Availability  (SuperNOFA) 
for  HUD's  discretionary  grant  programs. 
The  FY  2002  SuperNOFA  announced 
the  availability  of  approximately  $2.2 
billion  in  HUD  program  funds  covering 
41  grant  categories  within  programs 
operated  and  administered  by  HUD 
offices.  This  notice  published  in  today's 
Federal  Register  extends  the  application 
due  date  for  the  Section  202  and  Section 
811  program  for  applicants  located  in 
counties  declared  disaster  areas  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  declarations  FEMA-1409-DR 
and  FR-1410-DR.  Specifically,  these 
declarations  cover  Charles.  St.  Mary  and 
Calvert  counties.  Maryland  and 
McDowell.  Wyoming,  Mercer  and 
Mingo  counties.  West  Virginia.  Any 
additional  coiuities  designated  as 
federal  disaster  areas  imder  FEMA- 
1409-DR  or  FR-1410-DR  will  be  posted 
on  HUD's  web  page  (www.hud.gov)  and 
published  by  Federal  Emergency 
Management  Agency  (FEMA)  in  the 
Federal  Register.  For  all  other  Section 
202  Supportive  Housing  for  the  Elderly 
Program  and  Section  811  Supportive 
Housing  for  Persons  with  Disabilities 
Program  applicants,  the  application  due 
date  of  June  5,  2002  remains  unchanged. 

Dated:  May  23.  2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[FR  Doc.  02-14089  Filed  6-5-02;  8:45  am) 

BILUNG  CODE  4210-27.^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-23] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
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HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

effective  DATE:  June  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  niunber  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  Une 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  &nd  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 

Dated:  May  31,  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 

Programs. 

[FR  Doc.  02-14092  Filed  6-5-02;  8:45  am] 

SILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  scientific  research  permit  to  conduct 
certain  activities  with  endangered 
species  pursuant  to  sections  10(a)(1)(A) 
and  10(c)  of  the  Endangered  Species  Act 
of  1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Permit  Number  TE004812-1 

Applicant:  Timothy  J.  Krynak,  Rocky 
River  Natiu-e  Center,  North  Olmsted, 
Ohio. 

The  applicant  requests  a  permit 
amendment  to  take  (capture,  handle, 
and  harass)  Indiana  bat  (Myotis  sodalis) 
throughout  Siunmit,  Cuyahoga,  and 
Medina  Counties  in  Ohio.  The  scientific 
research  is  aimed  at  enhancement  of 
iurvival  of  the  species  in  the  wild. 


Permit  Number  TE057462 

Applicant:  Mark  D.  Yates,  Columbia, 

Missouri. 

The  applicant  requests  a  permit 
amendment  to  take  (capture,  handle, 
and  harass)  Indiana  bat  (Myotis  sodalis) 
and  gray  bat  (Myotis  grisescens)  in 
Missouri.  The  scientific  research  is 
aimed  at  enhancement  of  survival  of  the 
species  in  the  wild. 

Written  data  or  comments  should'be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056,  and  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Docvunents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
requests  a  copy  from  the  following 
office  within  30  days  of  the  date  of 
publication  of  this  notice:  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services,  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056,  peter Jashender^fws. gov. 
telephone  (612)  713-5343,  or  FAX  (612) 
713-5292. 

Dated:  May  23,  2002. 
Charles  M.  Wooley. 

Assistant  Regional  Director.  Ecological 
Services.  Region  3,  Fort  Snelling,  Minnesota. 
[FR  Doc.  02-14238  Filed  6-5-02;  8:45  ami 
BILUNG  CODE  4310-5S-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Annual  Notice  of  Recycled 
Petition  Finding  for  the  Slender 
Moonwort 

agency:  Fish  and  WildHfe  Service. 

Interior. 

ACTION:  Notice  of  review. 

SUMMARY:  In  this  notice  of  review,  we 
announce  our  recycled  petition  finding, 
as  required  in  section  4(b)(3)(C)(i)  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  Botrychium  lineare 
(slender  moonwort).  When,  in  response 
to  a  petition,  we  complete  a  12-month 
finding  that  listing  a  species  is 
warranted  but  precluded,  we  must  make 
a  new  12-month  finding  each  year  imtil 
we  publish  a  proposed  rule  or  make  a 
determination  that  listing  is  not 
warranted.  These  subsequent  12-month 
findings  are  referred  to  as  recycled 
petition  findings. 

Information  contained  in  this  notice 
of  review  is  based  on  our  review  of  the 
current  status  and  threats  to  this  species 
that  is  the  subject  of  an  outstanding 
warranted  but  precluded  finding.  Based 


on  our  review,  we  find  that  Botrychium 
lineare  continues  to  warrant  listing,  but 
this  activity  is  precluded  by  listing 
activities  of  higher  priority. 

We  request  additional  status 
information  that  may  be  available  for 
this  species.  We  will  consider  this 
information  in  preparing  listing 
dociunents  and  future  recycled  petition 
findings.  This  information  will  help  us 
in  monitoring  changes  in  the  status  of 
Botrychium  lineare  and  in  conserving 
this  species. 

DATES:  We  will  accept  comments  on  this 
recycled  petition  finding  at  any  time. 
ADDRESSES:  Submit  your  comments  to 
the  Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Snake  River  Basin  Office,  1387 
S.  Vinnell  Way,  Room  368,  Boise,  Idaho 
83709.  Written  comments  and  materials 
received  in  response  to  this  notice  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Snake  River  Basin  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruesink,  Supervisor  (see 
ADDRESSES  section)  (telephone  208/378- 
5243;  facsimile  208/378-5262). 
SUPPLEMENTARY  INFORMATION: 

"Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.),  provides  two  mechanisms  for 
considering  species  for  listing.  First,  the 
Act  places  on  the  Service  the  duty  to 
identify  and  propose  for  listing  those 
species  which  we  find  require  listing 
under  the  standards  of  sectioii  4(a)(1). 
We  implement  this  through  the 
candidate  assessment  program. 
Candidate  species  are  those  taxa  for 
which  we  have  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
them  as  endangered  or  threatened. 
Issuance  of  proposed  rules  for  these 
species  is  precluded,  at  present,  by 
other  higher  priority  listing  actions. 
Second,  the  Act  provides  a  mechanism 
for  the  public  to  petition  us  to  add  a 
species  to  the  Lists  of  Threatened  and 
Endangered  Wildlife  and  Plants.  Under 
section  4(b)(3)(A),  when  we  receive 
such  a  petition,  we  must  determine 
within  90  days,  to  the  maximum  extent 
practicable,  whether  the  petition 
presents  substantial  information  that 
listing  is  warranted  (a  "90-day 
finding  ").  If  we  make  a  positive  90-day 
finding,  under  section  4(b)(3)(B),  we 
must  make  one  of  three  possible 
findings  within  12  months  of  the  receipt 
of  the  petition  (a  "12-month  finding"). 

The  first  possible  12-month  finding  is 
that  listing  is  not  warranted,  in  which 
case  we  need  take  ho  further  action  on 
the  petition.  Second,  we  may  find  that 
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listing  is  warranted,  in  which  case  we 
must  promptly  publish  a  proposed  rule 
to  list  the  species.  Once  we  publish  a 
proposed  rule  for  a  species,  sections 
4(b)(5)  and  (6)  govern  further 
procediu'es,  regardless  of  whether  or  not 
we  issued  the  proposal  in  response  to  a 
petition.  Third,  we  may  find  that  listing 
is  "warranted  but  precluded."  Such  a 
finding  means  that  immediate 
publication  of  a  proposed  rule  to  list  the 
species  is  precluded  by  higher  priority 
fisting  proposals,  and  that  we  are 
making  expeditious  progress  to  add  and 
remove  species  from  the  Lists,  as 
appropriate. 

The  standard  for  making  a  12-month 
warranted  but  precluded  finding  on  a 
petition  to  list  a  species  is  identical  to 
our  standard  for  making  a  species  a 
candidate  for  listing.  Therefore,  we  add 
all  petitioned  species  subject  to  such  a 
finding  to  the  candidate  list.  Similarly, 
we  can  treat  all  candidates  as  having 
been  subject  to  both  a  positive  90-day 
finding  and  a  warranted  but  precluded 
12-month  finding. 

Pursuant  to  section  4(b)(3)(C)(i), 
when,  in  response  to  a  petition,  we  find 
that  listing  a  species  is  warranted  but 
precluded,  we  must  make  a  new  12- 
month  finding  each  year  until  we 
publish  a  proposed  rule  to  make  a 
determination  that  listing  is  not 
warranted.  These  subsequent  12-month 
findings  are  referred  to  as  recycled 
petition  findings.  This  notice  constitutes 
publication  of  our  recycled  petition 
finding  for  Botrychium  lineare. 

Previous  Federal  Action 

On  July  28, 1999,  we  received  a 
petition  dated  July  26, 1999.  ft'om  the 
Biodiversity  Legal  Foundation.  The 
petitioner  requested  us  to  list 
Botrychium  lineare  as  endangered  or 
threatened  and  to  designate  critical 
habitat  within  a  reasonable  period  of 
time  following  the  listing.  The 
petitioner  submitted  biological, 
distributional,  historical,  and  other 
information  and  scientific  references  in 
support  of  the  petition. 

On  May  10,  2000  (65  FR  30048).  we 
pubfished  a  90-day  petition  finding 
concluding  that  the  petition  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted. 
Accordingly,  we  initiated  a  status 
review  pursuant  to  section  4Cb)(3)(B)  on 
the  petitioned  action. 

We  reviewed  the  petition,  and 
pubUshed  a  notice  of  a  12-month 
petition  finding  in  the  Federal  Register 
on  June  6,  2001  (66  FR  30368).  Based  on 
the  best  scientific  and  commercial 
information  available,  we  believe  that 
sufficient  information  is  currently 
available  to  support  a  finding  that 


listing  Botrychium  lineare  as  threatened 
is  warranted,  but  that  a  proposed  rule  at 
this  time  is  precluded  by  work  on  other 
higher  priority  listing  actions. 

Section  4(b)  of  the  Act  states  that  we 
may  make  warranted  but  precluded 
findings  only  if  we  find  that:  (1)  An 
immediate  proposed  rule  is  precluded 
by  other  pending  actions,  and  (2) 
expeditious  progress  is  being  made  on 
other  listing  actions.  Due  to  the  large 
amount  of  litigation  we  face,  primarily 
over  critical  habitat,  we  are  working  on 
numerous  listing  actions  mandated  by 
court  orders  and  settlement  agreements. 
Complying  with  these  orders  and 
settlement  agreements  will  consume 
nearly  all  or  all  of  our  listing  budget  for 
FY  2002.  Any  funding  we  may  have 
available  for  discretionary  listing 
actions  will  likely  be  allocated  for 
emergency  listings  only.  However,  we 
can  continue  to  place  species  on  the 
candidate  species  list. 

Finding  on  the  Slender  Moonwort 
Petition 

Pursuant  to  section  4(b)(3)(C)(i), 
when,  in  response  to  a  petition,  we  find 
that  listing  a  species  is  warranted  but 
precluded,  we  must  make  a  new  12- 
month  finding  each  year  imtil  we 
publish  a  proposed  rule  or  make  a 
determination  that  listing  is  not 
warranted.  These  subsequent  12-month 
findings  are  referred  to  as  recycled 
petition  findings. 

We  reviewed  the  current  status  and 
threats  to  Botrychium  lineare,  and  we 
have  foimd  the  petitioned  action  to  be 
warranted  but  precluded  for  this 
species.  As  a  result  of  this  review,  we 
continue  to  make  a  warranted  but 
precluded  finding  for  Botrychium 
lineare.  As  discussed  above,  this  finding 
means  that  the  immediate  publication  of 
proposed  rules  to  list  these  species  was 
precluded  by  our  work  on  the  following 
higher  priority  listing  actions  during  the 
period  from  November  1,  2001,  through 
May  30,  2002:  Court  orders  or 
settlement  agreements  to  propose 
critical  habitat  and/or  complete  critical 
habitat  determinations  for  3  southern 
California  plants,  Kneeland  Prairie 
pennycress,  piuple  amole,  Santa  Cruz 
tarplant,  Oahu  elepaio,  Newcomb's 
snail,  76  Kauai  and  Nihau  plants 
(reproposal),  5  California  carbonate 
plants,  Blackbiu-n's  sphinx  moth,  32 
Lanai  plants  (reproposal),  2  Hawaiian 
invertebrates,  8  northwest  Hawaiian 
Islands  plants.  61  Maui  and  Kahoolawe 
plants  (reproposal),  Quino  checkerspot 
butterfly,  46  Molokai  plants 
(reproposal),  San  Bernardino  kangaroo 
rat,  56  Hawaiian  Island  plants.  15  vernal 
pool  species  (4  fairy  shrimp  and  11 
plants),  103  Oahu  plants,  Rio  Grande 


silvery  minnow,  gulf  sturgeon;  proposed 
listings  for  pygmy  rabbit,  Carson's 
wandering  skipper,  Island  fox,  4 
southwestern  invertebrates  (proposed 
listing  with  critical  habitat),  and 
Tumbling  Creek  cavesnail;  final  listing 
determinations  for  Buena  Vista  Lake 
shrew,  showy  stickseed,  scaleshell 
mussel,  Vermilion  darter,  Mississippi 
gopher  frog,  golden  sedge,  and  desert 
yellowhead;  emergency  listings  for 
pygmy  rabbit,  Carson's  wandering 
skipper,  and  Tumbling  Creek  cavesnail; 
90-day  petition  finding  for  Miami  blue 
butterfly;  and  12-month  petition  finding 
for  Big  Cypress  fox  squirrel  and  Cape 
Sable  seaside  sparrow  (for  critical 
habitat). 

We  find  that  the  immediate  issuance 
of  a  proposed  rule  and  timely 
promulgation  of  a  final  rule  for  this 
species,  for  the  preceding  7  months  has 
been,  and  will  over  the  next  year,  be 
precluded  by  higher  priority  listing 
actions.  During  the  past  7  months, 
almost  all  of  our  listing  budget  has  been 
needed  to  take  various  listing  actions  to 
comply  with  court  orders  and  court- 
approved  settlement  agreements.  For  a 
list  of  the  listing  actions  taken  over  the 
7  months,  see  the  discussion  of 
"Progress  on  Revising  the  Lists,"  below. 

For  the  next  year,  the  majority  of  our 
remaining  listing  budget  for  FY  2002, 
and  our  anticipated  listing  budget  for 
FY  2003  based  on  the  President's 
requested  budget,  will  be  needed  to  take 
listing  actions  to  comply  with  court 
orders  and  court-approved  settlement 
agreements.  Currently,  we  will  address 
or  complete  the  following  actions:  Court 
ordered  or  settlement  agreements  to 
complete  the  critical  habitat 
determinations  for  57  Hawaii  Island 
plants,  Otay  tarplant,  Oahu  elepaio, 
Blackburn's  sphinx  moth,  Newcomb's 
snail,  2  Kauai  invertebrates,  81  Kauai 
and  Niihau  plants,  yellow  and  Baker's 
larkspurs,  3  Southern  California  coastal 
plants.  Keek's  checkermallow,  purple 
amole,  69  Maui  and  Kahoolawe  plants, 
Santa  Cruz  tarplant,  37  Lanai  plants,  49 
Molokai  plants,  6  Northwestern 
Hawaiian  Islands  plants,  101  Oahu 
plants,  15  vernal  pool  fairy  shrimp, 
Carolina  heelsplitter  and  Appalachian 
elktoe,  Kneeland  prairie  pennycress,  6 
Guam  species,  bull  trout,  5  carbonate 
plants,  Ventura  Marsh  milkvetch, 
Cook's  lomatium  and  large-flowered 
wooly  meadowfoam,  Rio  Grande  silvery 
minnow,  9  Texas  invertebrates,  Topeka 
shiner,  Prebles'  meadow  jumping 
mouse.  Great  Plains  piping  plover,  and 
a  final  determination  for  the  Sacramento 
splittail.  In  addition,  the  following  are 
higher  priority  statutory  deadlines:  final 
listing  for  Mississippi  gopher  fit)g, 
Chiricahua  leopard  frog,  Gila  chub, 
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golden  sedge,  mountain  plover,  San 
Diego  ambrosia,  southern  California 
mountain  yellow-legged  frog,  coastal 
cutthroat  trout,  slickspot  peppergrass, 
and  desert  yellowhead. 

Finally,  work  on  a  proposed  rule  for 
Botrychium  lineare,  with  a  listing 

Eriority  number  of  11,  is  also  precluded 
y  the  need  to  issue  proposed  rules  for 
higher  priority  species,  particularly 
those  facing  high-magnitude,  imminent 
threats  (i.e.,  listing  priority  numbers  of 
1,2,  or  3). 

Below,  we  provide  information  on  the 
biology,  current  status,  and  threats  to 
Botrychium  lineare.  More  complete 
information,  including  references,  are 
found  in  the  candidate  form.  You  may 
obtain  a  copy  of  this  form  from  the 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181  (503/231- 
6158),  or  ft'om  the  Service's  web  site: 
http://endangered.fws.gov/.  You  may 
also  direct  general  comments  or 
questions  to  this  address.  We  will 
consider  all  information  provided  in 
response  to  this  notice  of  review  in 
deciding  whether  to  propose 
Botrychium  lineare  for  listing  and  when 
to  undertake  necessary  listing  actions. 
Comments  received  will  become  part  of 
the  administrative  record  for  the 
species. 

Biological  Information 

Botrychium  lineare  (slender 
moonwort)  (Ophioglossaceae)  is  a  small 
perennial  fern  that  is  currently  known 
from  a  total  of  9  (possibly  11) 
populations  in  Colorado,  Oregon, 
Montana,  and  Washington.  Surveys 
conducted  in  2001  identified  two  new 
Botrychium  lineare  populations  in 
Idaho  and  Nevada  on  the  basis  of  their 
plant  morphology,  although  Farrar 
(Iowa  State  University,  in  litt.  2002) 
stated  that  their  identity  should  be 
verified  by  enzyme  electrophoresis. 
Historic  popidations  were  previously 
known  ft-om  Idaho  (Boundary  County), 
Montana  (Lake  County),  California 
(Fresno  Coimty).  Colorado  (Boulder 
County),  and  Canada  (Quebec  and  New 
Brunswick),  have  not  been  seen  for  at 
least  20  years  and  may  be  extirpated 
(Wagner  and  Wagner  1994).  Known 
threats  to  populations  of  this  species 
include  road  maintenance,  herbicide 
spraying,  trampling  by  recreational  foot 
or  vehicle  traffic,  timber  harvest, 
trampling  and  grazing  by  wildlife  and 
livestock,  exotic  species,  and 
development.  Because  we  concluded 
that  the  overall  magnitude  of  threats  to 
Botrychium  lineare  throughout  its  range 
is  moderate,  and  the  overall  immediacy 
of  these  threats  is  non-imminent,  we 


assigned  this  species  a  listing  priority 
number  of  1 1 .  We  assign  this  number 
based  on  the  immediacy  and  magnitude 
of  threats,  as  well  as  on  taxonomic 
status.  We  published  a  complete 
description  of  our  listing  priority  system 
in  a  September  21,  1983,  Federal 
Register  notice  (48  FR  43098). 

Progress  in  Revising  the  Lists 

As  described  in  section  4(b)(3)(B)(iii) 
of  the  Act,  in  order  for  us  to  make  a 
warranted  but  precluded  finding  on  a 
petitioned  action,  we  must  be  making 
expeditious  progress  to  add  qualified 
species  to  the  Lists  and  to  remove  from 
the  Lists  species  for  which  the 
protections  of  the  Act  are  no  longer 
necessary.  This  notice  describes  our 
progress  in  revising  the  lists  with 
regards  to  the  slender  moonwort  since 
our  October  30,  2001,  publication  of  the 
last  CNOR.  We  intend  to  publish  such 
descriptions  annually  as  part  of  the 
Candidate  Notice  of  Review. 

Our  progress  in  listing  and  delisting 
qualified  species  since  October  30, 
2001 ,  is  represented  by  the  publication 
in  the  Federal  Register  of  final  listing 
actions  for  6  species,  emergency  listing 
actions  for  3  species,  proposed  listing 
actions  for  10  species,  and  proposed 
delisting  actions  for  3  species.  In 
addition,  we  proposed  critical  habitat 
for  184  listed  species,  reproposed 
critical  habitat  for  215  species,  and 
finalized  critical  habitat  for  3  listed 
species.  Given  our  limited  budget  for 
implementing  section  4  of  the  Act,  these 
achievements  constitute  expeditious 
progress. 

Request  for  Information 

Although  we  are  not  proposing  a 
listing  priority  change  or  removal  of 
candidate  status  at  this  time,  any  new 
information  we  receive  on  the 
'  distribution  of  and  threat/conservation 
actions  for  B.  lineare  may  have  a  bearing 
on  whether  listing  imder.the  Act  is  still 
warranted.  We  request  you  submit  any 
further  information  on  this  species  as 
soon  as  possible  or  whenever  it  becomes 
available.  We  especially  seek 
information: 

(1)  Indicating  that  we  should  remove 
this  species  from  candidate  status; 

(2)  Recommending  areas  that  we 
should  designate  as  critical  habitat  for 
Botrychium  lineare,  or  indicating  that 
designation  of  critical  habitat  would  not 
be  prudent  for  the  species; 

(3)  Documenting  threats  to 
Botrychium  lineare: 

(4)  Describing  the  immediacy  or 
magnitude  of  threats  facing  Botrychium 
lineare; 


(5)  Pointing  out  taxonomic  or 
nomenclatural  changes  for  Botrychium 
lineare;  or 

(6)  Noting  any  mistakes,  such  as 
errors  in  the  indicated  historical  range. 

References  Cited 

Wagner,  W.H.  and  F.S.  Wagner.  1994. 
Another  widely  disjunct,  rare  and  local 
North  American  moonwort 
(Ophioglossaceae:  Botrychium  subg. 
Botrychium).  American  Fern  Journal 
84(1):5-10. 

Authority 

This  notice  of  review  is  published 
under  the  authority  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.). 

Dated:  May  31,  2002. 
Marshall  P.  lones  Jr., 

Director,  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  02-14155  Filed  6-5-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Termination  of  the  Environmental 
ImiMct  Statement  on  ttte  Spruce  Creek 
Accese  Proposal,  Denali  National  Park 
and  Preserve,  Alaska 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  terminating  an  environmental 
impact  statement  (EIS)  to  evaluate  an 
application  for  a  right-of-way  permit  to 
a  private  inholding  on  Spruce  Creek  in 
the  Kantishna  Hills  of  Denali  National 
Park  and  Preserve  for  the  purpose  of 
constructing  and  operating  a  remote 
lodge.  The  NPS  released  a  draft  EIS  in 
July  1999  (published  by  NPS  at  64  FR 
41944,  August  2, 1999,  and  by  EPA  at 
64  FR  42942,  August  5,  1999),  and  the 
public  comment  period  ended  October 
6, 1999.  The  applicants  requested  in 
May  2000  that  NPS  not  release  the  final 
EIS  while  they  considered  an  NPS  offer 
to  purchase  the  property.  The  NPS 
purchased  the  land  and  all  commercial 
use  rights  in  February  2002.  The  former 
owners  reserved  rights  to  two  one-acre 
parcels  with  cabins  for  their  private, 
personal  use  and  they  requested  NPS 
terminate  the  EIS. 

The  owners  of  the  personal,  non- 
commercial rights  on  the  two  one-acre 
parcels  have  requested  access  over  the 
existing  mining  access  trails  and  use  of 
the  existing  Glen  Creek  airstrip  pursuant 
to  the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980,  Section 
1110(b) — Access  to  Inholdings.  In 
consultation  with  the  NPS  the 
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applicants  propose  minor  new  road 
construction  to  avoid  driving  in  the  bed 
of  Spruce  Creek.  The  new  access  request 
would  require  much  less  construction 
and  result  in  less  adverse  impact  on 
park  resources  and  values  than  the 
original  access  request  to  construct  and 
operate  a  lodge.  MPS  is  issuing  an 
environmental  assessment  (EA)  to 
evaluate  the  impacts  of  the  new  access 
request  and  alternatives.  The  EA  will  be 
made  available  to  those  who 
commented  on  the  draft  EIS  and  other 
interested  parties. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Anderson,  Superintendent,  Denali 
National  Park  and  Preserve,  P.O.  Box  9, 
Denali  Park,  Alaska  99755.  Telephone 
(907)  683-9581. 

Marcia  Blaszak, 

Acting  Regional  Director,  Alaska  Region. 
[FR  Doc.  02-14016  Filed  6-5-02;  8:45  am) 
BIUJNO  COM  431fr-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Smvlce 

North  American  Wetlands 
Conservation  Council  (Council) 
Meeting  Announcement 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Council  will  meet  to 
select  North  American  Wetlands 
Conservation  Act  (NAWCA)  proposals 
for  recommendation  to  the  Migratory 
Bird  Conservation  Commission.  The 
meeting  is  open  to  the  public. 

DATES:  July  9,  2002,  8:30  a.m. 

addresses:  The  meeting  will  be  held  at 
the  Laurel  Point  Inn,  680  Montreal 
Street,  Victoria,  British  Columbia 
V8V1Z8.  The  Laurel  Point  Web  site  is 
www.laureIpoint.com.  The  Council 
Coordinator  is  located  at  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive. 
Suite  110,  Arlington,  Virginia.  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Smith,  Council  Coordinator, 
(703)  358-1784  or  dbhc<S fws.gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  NAWCA  (Pub.  L.  101- 
233. 103  Stat.  1968.  December  13. 1989, 
as  amended),  the  State-private-Federal 
Coimcil  meets  to  consider  wetland 
acquisition,  restoration,  enhancement 
and  management  projects  for 
recommendation  to,  and  final  funding 
approval  by,  the  Migratory  Bird 
Conservation  Commission.  Proposals 
require  a  minimum  of  50  percent  non- 
Federal  matching  funds. 


Dated:  May  20.  2002. 
Thomas  O.  Melius, 

Assistant  Director.  Migratory  Birds  and  State 

Programs,  Fish  and  Wildlife  Service. 

(FR  Doc.  02-14131  Filed  6-5-02;  8:45  am) 

BHXING  COOC  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements;  Notice  of 
Availability;  Wilson's  Creek  National 
Battlefield,  MO 

AGENCY:  National  Park  Service. 
ACTION:  Notice  of  availability  of  the  draft 
general  management  plan/ draft 
environmental  impact  statement  for 
Wilson's  Creek  National  Battlefield. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service  (NPS) 
announces  the  availability  of  the  draft 
general  management  plan/draft 
environmental  impact  statement 
(DGMP/DEIS)  for  Wilson's  Creek 
National  Battlefield  (Battlefield). 
DATES:  There  will  be  a  60-day  public 
review  period  for  comments  on  this 
DGMP/DEIS.  Comments  on  the  DGMP/ 
DEIS  must  be  received  60-days  after  the 
Environmental  Protection  Agency 
publishes  its  notice  of  availability  in  the 
Federal  Register  or  following  an 
announcement  in  local  papers,  which 
ever  is  published  later.  Two  public  open 
houses  for  information  about,  or  to  make 
comment  on  the  DGMP/DEIS  will  be 
held  in  or  around  Springfield,  Missouri. 
Information  about  time  and  place  will 
be  available  by  contacting  the  park  at 
the  address  below.  Open  house 
schedules  will  be  published  in  local 
papers. 

ADDRESSES:  Copies  of  the  DCMP/DEIS 
are  available  upon  request  by  writing  to 
Wilson's  Creek  National  Battlefield, 
6424  W.  Farm  Road  182.  Republic. 
Missouri.  65738-9514.  The  document 
can  be  picked-up  in  person  at  the 
Battlefield's  headquarters  located  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Wilson's  Creek 
National  Battlefield  6424  W.  Farm  Road 
182.  Republic,  Missouri.  65738-9514.  or 
at  telephone  number  417-732-2662. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  general  management  plan 
(GMP)  is  to  set  forth  the  basic 
management  philosophy  for  the 
Battlefield  and  to  provide  the  strategies 
for  addressing  issues  and  achieving 
identified  management  objectives.  The 
DGMP/DEIS  describes  and  analyzes  the 
environmental  impacts  of  a  proposed 


action  and  one  action  alternatives  for 
the  future  management  direction  of  the 
Battlefield.  A  no  action  alternative  is 
also  evaluated.  Alternative  B.  Wilson's 
Creek  National  Battlefield 
Commemoration,  the  preferred 
alternative,  would  focus  on  efforts  to 
commemorate  the  Battle  of  Wilson's 
Creek  and  emphasize  a  reflective  and 
contemplative  visitor  experience. 
Recreational  use  would  be  allowed  but 
would  be  managed  so  as  not  to  conflict 
with  the  core  mission  of  the  park  or  the 
primary  visitor  experience.  Alternative 
C.  Wilson's  Creek  Civil  War  Research 
Center,  would  focus  on  Wilson's  Creek 
distinctive  combination  of  site  integrity 
and  artifact  and  archival  collections  in 
developing  the  park  as  an  outstanding 
research  center.  Alternative  A.  the  no 
action  alternative,  would  continue 
management  of  the  Battlefield  as  it  is. 
Existing  programs  and  program 
emphasis  would  not  change. 

Persons  wishing  to  comment  may  do 
so  by  one  of  several  methods.  They  may 
attend  the  open  houses  noted  above. 
They  may  mail  comments  to 
Superintendent,  Wilson's  Creek 
National  Battlefield.  6424  W.  Farm  Road 
182,  Republic.  Missouri,  65738-9514. 
They  also  may  hand-deliver  comments 
to  the  Battlefield  at  the  above  address. 

If  individuals  submitting  comments 
request  that  their  name  and/or  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  As  always,  the  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses.  Anonymous  comments  will 
not  be  considered. 

The  responsible  official  is  Mr. 
William  Schenk.  Midwest  Regional 
Director.  National  Park  Service. 

Dated:  April  8,  2002. 
David  N.  Given, 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doc.  02-14216  Filed  6-5-02;  8:45  am] 
SaUNG  COOC  4310-70-l> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Trail  of  Tears  National  Historic  Trail 
Advisory  Council;  Notice  of  Meetir^g 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  that  a  meeting 
of  the  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  will  be  held 
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June  10-11,  2002.  8  a.m..  at  the 
Radisson  Hotel.  185  Union  Ave.. 
Memphis,  Tennessee  38103-2649. 

The  Trail  of  Tears  National  Historic 
Trail  Advisory  Covmcil  was  established 
administratively  under  authority  of 
Section  3  of  Public  Law  91-383  (16 
U.S.C.  ls-2(c)).  to  consult  with  the 
Secretary  of  the  Interior  on  the 
implementation  of  a  comprehensive 
plan  and  other  matters  relating  to  the 
Trail,  including  certification  of  sites  and 
segments,  standards  for  erection  and 
maintenance  of  markers,  preservation  of 
trail  resources,  American  Indian 
relations,  visitor  education,  historical 
research,  visitor  use.  cooperative 
management,  and  trail  administration. 

The  matters  to  be  discussed  include: 

•  NPS  trail  program  management 
review 

•  Trail  budget 

•  Comprehensive  Management  and 
Use  Plan  implementation  strategies 

j  The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  James 
F.  Wood,  Acting  Superintendent. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
the  Superintendent,  Long  Distance 
Trails  Group  Officer-Santa  Fe.  National 
Park  Service,  P.O.  Box  728.  Santa  Fe. 
New  Mexico  87504-0728.  telephone 
(505)  988-6888.  Minutes  of  the  meeting 
will  be  available  for  public  inspection  at 
the  Office  of  the  Superintendent  located 
in  Room  1081,  Paisano  Building,  2968 
Rodeo  Park  Drive  West.  Santa  Fe.  New 
Mexico. 

j  I  Dated:  April  30.  2002. 
I'ohn  T.  Conoboy, 

Acting  Superintendent. 

[FR  Doc.  02-14190  Filed  6-5-02;  8:45  am) 

WLUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  701-TA-422-42S  and 
731-TA-964-983  (Final)] 

Certain  Cold-Rolled  Steel  Products 
From  Argentina,  Australia,  Belgium, 
Brazil,  China,  France,  Germany,  India, 
Japan,  Korea,  the  Netherlands,  New 
Zealand,  Russia,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela 

AGENCY:  United  States  International 
Jrade  Conamission. 


ACTION:  Scheduling  of  the  final  phase  of 
countervailing  duty  and  smtidumping 
investigations. 

summary:  The  United  States 
International  Trade  Commission 
(Commission)  hereby  gives  notice  of  the 
scheduling  of  the  final  phase  of 
countervailing  duty  investigations  Nos. 
701-TA-422-425  (Final)  under  section 
705(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  167ld(b))  (the  Act)  and  the  final" 
phase  of  antidumping  investigations 
Nos.  731-TA-964-983  (Final)  under 
section  735(b)  of  the  Act  (19  U.S.C. 
1673d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
subsidized  imports  of  certain  cold- 
rolled  steel  products  from  Argentina, 
Brazil,  France,  and  Korea,  and  less-than- 
fair-value  imports  of  such  merchandise 
from  Argentina,  Australia,  Belgium, 
Brazil,  China,  France,  Germany,  India, 
Japan.  Korea,  the  Netherlands.  New 
Zealand,  Russia.  South  Africa,  Spain. 
Sweden.  Taiwan,  Thailand.  Turkey,  and 
Venezuela,  provided  for  in  headings 
7209,  7210.  7211. 7212. 7225, and  7226 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201 .  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  May  9,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179  or 
ffischer@usitc.gov).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
WTVw.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background. — The  final  phase  of 
these  investigations  is  being  scheduled 


as  a  result  of  affirmative  preUminary 
determinations  by  the  Department  of 
Commerce  (Commerce)  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  703  of  the 
Act  (19  U.S.C.  1671b)  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Argentina.  Brazil, 
France,  and  Korea  of  certain  cold-rolled 
steel  products,  and  that  such  products 
from  Argentina.  Australia,  Belgiimi, 
Brazil.  China.  France.  Germany.  India, 
Japan,  Korea,  the  Netherlands.  New 
Zealand,  Russia,  South  Africa,  Spain, 
Sweden,  Taiwan.  Thailand.  Turkey,  and 
Venezuela,  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b). 

The  investigations  were  requested  in 
petitions  filed  on  September  28.  2001 
with  the  Commission  and  Commerce  by 
Bethlehem  Steel  Corporation. 
Bethlehem.  PA;  LTV  Steel  Co..  hic, 
Cleveland,  OH;  National  Steel 
Corporation,  Mishawaka,  IN; '  Nucor 
Corporation,  Charlotte,  NC;  Steel 
Dynamics  Inc..  Butler.  IN;  United  States 
Steel  LLC.  Pittsburgh,  PA;  WCI  Steel. 
Inc..  Warren.  OH);  and  Weirton  Steel 
Corporation,  Weirton,  WV.^ 

Participation  in  the  investigations  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigations  need  not  file  an 
additional  notice  of  appearance  during 
this  final  phase.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigations. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  these 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the  " 

application  is  made  no  later  than  21 


' '  National  Steel  Corporation  is  not  a  petitioner 
with  respect  to  japan. 

'  Weirton  Steel  Corporation  is  not  a  petitioner 
with  respect  to  the  Netherlands. 
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days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  1677(9),  who  are 
parties  to  the  investigations.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigations  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  July  3,  2002,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  these  investigations  beginning 
at  9:30  a.m.  on  July  18,  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  July  8,  2002.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
(if  necessary)  to  be  held  at  9:30  a.m.  on 
July  10,  2002,  at  the  U.S.  International 
Trade  Commission  Building.  Oral 
testimony  and  written  materials  to  be 
submitted  at  the  public  hearing  are 
governed  by  sections  201.6(b)(2), 
201.13(f).  and  207.24  of  the 
Commission's  rules.  Parties  must  submit 
any  request  to  present  a  portion  of  their 
hearing  testimony  in  camera  no  later 
than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Conunission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  July  11,  2002.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  July  25,  2002; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  July  25,  2002.  On  August  19, 


2002,  the  Commission  will  make 
available  to  parties  all  information  on 
which  they  have  not  had  an  opportunity 
to  conmient.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  August  21,  2002,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  Parties  may  submit  additional 
final  comments  pertaining  to 
investigations  in  which  Commerce  has 
extended  its  final  determinations  on  or 
before  October  11,  2002.  All  wrritten 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3.  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Conunission's  rules. 

By  order  of  the  Commission. 
Issued:  May  31.  2002.. 
Marilyn  R.  Abbott, 

Secretary. 

[FR  Doc.  02-14157  Filed  6-5-02;  8:45  am) 

BIUJNCCOOE  7020-20-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-832  (Rnal)] 

Certain  Folding  Metal  Tables  and 
Chairs  From  Cliina 

Detenninations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  China  of 
certain  folding  metal  chairs,  provided 


for  in  subheadings  9401.71.00  and 
9401.79.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS), 
that  have  been  found  by  the  Department 
of  Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).  The 
Conunission  further  determines  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  of  certain  folding  metal 
tables,  provided  for  in  HTS  subheading 
9403.20.00,  that  have  been  found  by 
Conunerce  to  be  sold  in  the  United 
States  at  LTFV.  The  Commission  further 
determines  that  critical  circumstances 
dp  not  exist  with  regard  to  imports  of 
certain  folding  metal  tables  and  chairs 
from  China  that  are  subject  to 
Commerce's  affirmative  critical 
circumstances  finding.^ 

Background 

The  Commission  instituted  this 
investigation  effective  April  27,  2001, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Commerce  by 
Meco  Corp.,  Greeneville,  TN.  The  final 
phase  of  the  investigation  was 
scheduled  by  the  Commission  foUovtring 
notification  of  a  preliminary 
determination  by  Commerce  that 
imports  of  certain  folding  metal  tables 
and  chairs  from  China  were  being  sold 
at  LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  scheduling  of  the  final 
phase  of  the  Commission's  investigation 
and  of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  January  8,  2002  (67 
FR  916).  The  hearing  was  held  in 
Washington,  DC,  on  April  23,  2002,  and 
all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  this  investigation  to 
the  Secretary  of  Commerce  on  June  3, 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3515 
(June  2002),  entitled  Certain  Folding 
Metal  Tables  and  Chairs  from  China: 
Investigation  No.  731-TA-932  (Final). 

By  order  of  the  Commission. 

Issued:  May.31,  2002. 
Marilyn  R.  Abbott, 
Secretary. 

(FR  Doc.  02-14119  Filed  6-5-02;  8:45  am] 
SaUNG  COOe  7020-02-P 


>  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


'  Commissioner  Lynn  M.  Bragg  found  that  critical 
circumstances  exist  with  regard  to  imports  of 
certain  folding  metal  tables  and  l  hairs  from  China 
that  are  subject  to  Commerce's  affirmative  critical 
circumstances  finding. 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-426  and  731- 
TA-984-985  (Final)] 

Sulfanilic  Acid  From  Hungary  and 
Portugal 

agency:  International  Trade 

Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 
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EFFECTIVE  DATE:  May  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Bums  (202-205-2501),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
yfww.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION:  Effective 
on  May  6,  2002,  the  Commission 
established  a  schedule  for  the  conduct 
of  the  final  phase  of  the  subject 
investigations  (Federal  Register  67  FR 
35832,  May  21.  2002).  The  applicable 
statute  directs  that  the  Commission 
make  its  final  injury  determination 
within  45  days  after  the  final 
determination  by  the  U.S.  Department  of 
Commerce,  which  is  September  18, 
2002  (Federal  Register  67  FR  36151, 
May  23,  2002).  The  Commission, 

"  lerefore,  is  revising  its  schedule. 

The  Commission's  new  schedule  for 
the  investigations  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  September  17,  2002;  the 
prehearing  conference,  if  needed,  will 
be  held  at  the  U.S.  International  "Trade 
Commission  Building  at  9:30  a.m.  on 
September  20,  2002;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  September  11,  2002;  the 
deadline  for  filing  prehearing  briefs  is 
September  18,  2002;  the  hearing  will  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
September  24,  2002;  the  deadline  for 
filing  posthearing  briefs  is  October  1, 
2002;  the  Commission  will  make  its 

inal  release  of  information  on  October 


15,  2002;  and  final  party  comments  are 
due  on  October  17,  2002. 

For  fiulher  information  concerning 
these  investigations  see  the 
Commission's  notice  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procediu«,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  June  3,  2002 

By  order  of  the  Commission; 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  02-14329  Filed  6-5-01:  8:45  am] 
BILUNQ  COOE  702(M)2-U 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Johnson  Matthey,  Inc.:  Conditional 
Grant  of  Registration  To  Import 
Schedules  II  Substances 

I.  Background 

Johnson  Matthey,  Inc.,  (Johnson 
Matthey)  is  registered  with  DEA  to 
import  phenyl  acetone,  a  Schedule  II 
controlled  substance,  and  as  a  bulk 
manufactiu«r  of  a  niunber  of  Schedule 
I  and  II  substances,  including 
oxycodone  and  I?ydrocodone.  On 
December  23,  1998,  Johnson  Matthey 
submitted  an  application  for  renewal  of 
its  registration  as  an  importer  of 
Schedule  II  controlled  substances.  The 
application  sought  to  renew  Johnson 
Matthey's  registration  to  import  phenyl 
acetone,  and  to  modify  Johnson 
Matthey's  registration  to  include 
importation  of  the  narcotic  raw 
materials  concentrate  of  poppy  straw 
(CPS)  and  raw  opium  (hereinafter 
referred  to  collectively  as  "NRMs").  On 
December  23, 1998,  Johnson  Matthey 
also  applied  for  renewal  of  its 
registration  to  manufacture  Schedule  I 
and  II  controlled  substances  in  bulk.  On 
April  9, 1999,  DEA  published  notice  of 
these  applications  in  the  Federal 
Register.  The  notices  advised  that  any 
manufacturer  holding  or  applying  for 
registration  as  a  manufactiu«r  of  this 
basic  class  of  controlled  substance  could 
file  written  comments  or  objections  to 
the  applications  and  could  also  file  a 
written  request  for  a  hearing  on  the 
applications  in  accordance  with  21  CFR 
1301.43. 

In  response  to  the  publication,  on 
May  10, 1999,  both  Mallinckrodt,  Inc., 
(Mallinckrodt)  and  Noramco  of 


Delaware,  Inc.,  (Noramco)  submitted 
comments,  objections  and  requests  for 
hearing  in  connection  with  Johnson 
Matthey's  application  to  import  NRMs. 
A  Notice  of  Administrative  Hearing, 
Siunmary  of  Comments  and  Objections 
was  published  in  the  Federal  Register 
on  December  3,  1999. 

The  requested  hearing  was  held  in 
Arlington,  Virginia,  from  January  5, 
2000,  through  January  13,  2000,  before 
Administrative  Law  Judge  Gail  A. 
Randall.  At  the  hearing,  each  party 
called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  each  party  submitted 
Proposed  Findings  of  Fact.  Conclusions 
of  Law  and  Argiunent.  The  Antitrust 
Division  of  the  Department  of  Justice 
filed  a  brief  as  amicus  curiae.  On 
September  21,  2000,  the  Administrative 
Law  Judge  issued  her  Recommended 
Rulings,  Findings  of  Fact,  Conclusions 
of  Law  and  Decision,  recommending 
that  the  Deputy  Administrator  issue  a 
regulation  permitting  the  importation  of 
NRMs  and  that  he  conditionally  grant 
Johnson  Matthey's  application  for 
registration  as  an  importer  of  NRMs. 
Both  Noramco  and  Mallinckrodt  filed 
exceptions  to  the  Administrative  Law 
Judge's  Findings.  Johnson  Matthey  filed 
a  response  to  the  exceptions,  Johnson 
Matthey,  Noramco  and  Mallinckrodt 
also  submitted  Reply  Briefs  to  the  brief 
of  the  Antitrust  Division. 

On  September  21,  2000,  the 
Administrative  Law  Judge  certified  and 
transmitted  the  record  to  the  Deputy 
Administrator  of  DEA.  The  record 
included  the  Recommended  Rulings, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge,  the  findings  of  fact  and 
conclusions  of  law  proposed  by  all 
parties,  the  exceptions  filed  by  the 
parties,  the  brief  filed  by  the  Antitrust 
Division  of  the  Department  of  Justice, 
the  reply  briefs,  motions  filed  by  all 
counsel,  all  of  the  exhibits  and 
affidavits,  and  the  transcript  of  the 
hearing  sessions. 

n.  Preliminary  Matters 

A.  Regulatory  Context 

Because  Johnson  Matthey  is  applying 
for  both  a  renewal  of  its  registration  and 
permission  to  import,  this  proceeding  is 
a  combined  adjudication  and 
rulemaking.  The  rulemaking  determines 
whether  Johnson  Matthey  may. lawfully 
import  into  the  United  States  the 
Schedule  II  controlled  substances  raw 
opium  and  CPS  pursuant  to  21  U.S.C. 
952(a).  Johnson  Matthey  has  the  biu-den 
of  proof,  and  must  establish  by  a 
preponderance  of  the  evidence  that  such 
a  rule  can  be  issued.  In  order  to  do  this. 
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Johnson  Matthey  must  show  by  a 
preponderance  of  the  evidence  that  the 
raw  opiiun  and  CPS  that  it  intends  to 
import  are  necessary  to  provide  for 
medical,  scientific  or  other  legitimate 
purposes. 

The  adjudication  determines  whether 
DEA  should  grant  Johnson  Matthey's 
application  for  registration  as  an 
importer  of  the  Schedule  11  controlled 
substances  raw  opium  and  concentrate 
of  poppy  straw.  In  accordance  with  the 
DEA  Statement  of  Policy  and 
Interpretation  on  registration  of 
importers.  40  FR  43.745  (1975).  the 
Deputy  Administrator  will  not  grant 
Johnson  Matthey's  application  unless 
Johnson  Matthey  establishes  that  the 
requirements  of  21  U.S.C.  §  958(a)  and 
§  823(a)  and  21  C.F.R.  1301.34(b}-(f)  are 
met  to  show  that  Johnson  Matthey's 
plans  are  in  the  public  interest.  DEA  has 
the  discretion  to  determine  the  weight 
assigned  to  each  of  the  factors  that  must 
be  considered  to  determine  whether 
Johnson  Matthey's  registration  to  import 
will  be  granted.  MD  Pharmaceutical. 
Inc.  V.  DEA.  No.  95-1267.  1996  U.S. 
App.  LEXIS  1229  (D.C.  Cir.  1996) 
(impublished  opinion.) 

B.  The  Record 

Nearly  two  months  after  the  hearing. 
Johnson  Matthey  filed  a  Motion  to 
Reopen  the  Record.  In  the  motion, 
Johnson  Matthey  asked  the  court  to 
allow  into  evidence  the  Report  of  the 
International  Narcotics  Control  Board 
(INCB)  for  1999.  Among  other  things, 
the  report  contained  information 
concerning  the  world-wide  supply  of 
opiate  raw  materials  and  consiunption 
of  opiates.  Both  Mallinckrodt  and 
Noramco  filed  oppositions  to  the 
motion.  By  Memorandum  and  Order  of 
March  15.  2000.  the  Administrative  Law 
Judge  denied  Johnson  Matthey's  motion. 

In  an  adjudication,  the  Deputy 
Administrator  issues  his  final  order 
based  on  the  record  made  before  the 
Administrative  Law  Judge.  The  Deputy 
Administrator  has  the  authority, 
however,  to  request  that  the 
Administrative  Law  Judge  reopen  the 
record  and  admit  evidence  that  was  not 
introduced  in  the  hearing.  The  party 
seeking  to  introduce  such  evidence 
must  show,  however,  that  the  evidence 
was  previously  unavailable  and  is 
relevant  to  the  issues  in  dispute. 
Immigration  and  Naturalization  Service 
V.  Abudu,  485  Y.S.  94  (1988). 

There  is  no  requirement,  however, 
that  the  decision  regarding  the  issuance 
of  a  regulation  be  made  solely  on  the 
record.  In  a  rulemaking,  the  purpose  of 
the  procedure  is  to  gather  evidence.  As 
a  result,  the  informsd  rulemaking 
proceeding  does  not  end  with  the  same 


degree  of  finality  as  does  a  formal 
adjudication.  The  Deputy  Administrator 
may  consider  evidence  submitted  after 
the  close  of  the  comment  period.  See 
Hoffman-La  Roche,  Inc.,  v.  Kleindienst, 
478  F.2d  1,  13-15  (3rd  Cir.  1973). 
Nonetheless,  at  some  point  the  agency 
must  make  a  decision,  and  it  is  free  to 
ignore  comments  that  were  filed  late. 

By  Memorandum  and  Order  of  March 
15,  2000.  the  Administrative  Law  Judge 
denied  Johnson  Matthey's  motion  to 
reopen  the  record.  In  reaching  her 
decision,  she  noted  that  the  record 
already  contained  much  information 
derived  from  the  INCB,  information  that 
was  highly  disputed  diiring  the  hearing. 
She  also  found  that  the  exclusion  of  the 
report  "does  not  fundamentally  alter  the 
core  issues  presented  in  this 
proceeding." 

With  respect  to  both  the  adjudication 
and  rulemaking  aspects  of  this  matter, 
the  Deputy  Administrator  will  not 
permit  a  reopening  of  the  record  to 
include  the  INCB  report.  While  it 
appears  that  the  report  was  unavailable 
until  after  the  hearing,  the  report's 
relevance  seems  questionable  in  light  of 
the  Deputy  Administrator's  final 
decision  in  this  matter,  and  the  similar 
and  highly  disputed  evidence  already  in 
the  record. 

C.  Designations  of  Confidentiality 

Pursuant  to  a  Protective  Order  issued 
by  the  Administrative  Law  Judge  on 
December  2, 1999,  Malljnckrodt  and 
Noramco  requested  that  portions  of  the 
transcript  of  the  hearing  of  this  matter 
be  designated  as  "confidential"  or 
"highly  confidential."  After  the  hearing, 
the  parties  were  provided  an 
opportunity  to  file  bymotion  requests 
for  the  specific  marldng  of  the 
transcript.  Noramco  filed  a  Motion  for 
Designation  of  Confidentiality  and 
Mallinckrodt  filed  its  Confidentiality 
Designations.  In  response,  Johnson 
Matthey  filed  an  Objection  to  Noramco 
and  Mallinckrodt 's  Proposed 
Confidentiality  Designations. 
Mallinckrodt  then  filed  a  Response  to 
Objection  of  Johnson  Matthey  Inc.  to 
Noramco's  and  Mallinckrodt's  Inc.'s 
Proposed  Confidentiality  Designations. 

By  order  of  December  21,  2000,  the 
Administrative  Law  Judge  ruled  on 
these  motions,  granting  some  of  the 
requested  designations  of 
confidentiality  and  denying  others.  The 
Deputy  Administrator  has  reviewed  the 
pleadings  on  this  issue,  and  hereby 
adopts  the  Administrative  Law  Judge's 
December  21,  2000,  order. 

m.  Final  Order 

The  Deputy  Administrator  has 
carefully  reviewed  the  entire  record  in 


this  matter,  as  defined  above,  and 
hereby  issues  this  final  rule  and  final 
order  prescribed  by  21  CFR  1316.67  and 
21  CFR  1301.46.  based  upon  the 
following  findings  and  conclusions.  The 
Deputy  Administrator  adopts  the 
Findings  of  Fact,  Conclusions  of  Law, 
and  Decision  of  the  Administrative  Law 
Judge  in  their  entirety.  They  are 
incorporated  into  this  final  order  as 
though  they  were  set  forth  at  length 
herein.  The  adoption  of  the  judge's 
opinion  is  in  no  maimer  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

A.  The  Rulemaking 

As  explained  above,  Johnson  Matthey 
cannot  be  registered  as  an  importer  of 
NRMs  unless  the  Deputy  Administrator 
finds  that  Johnson  Matthey  will  be 
allowed  to  import  NRMs  piu-suant  to  21 
U.S.C.  952(a)(1).  Because  Johnson 
Matthey  is  the  proponent  of  such  a  rule, 
it  must  establish  by  a  preponderance  of 
the  evidence  that  such  a  rule  can  be 
issued. 

21  U.S.C.  952  makes  it  imlawful  to 
import  controlled  substances  in 
Schedule  I  or  n  except  that  "such 
amounts  of  crude  opium,  poppy  straw, 
concentrate  of  poppy  straw  and  coca 
leaves  as  the  Attorney  General  finds  to 
be  necessary  to  provide  for  medical 
scientific  or  other  legitimate  purposes." 
Whether  Johnson  Matthey's  importation 
of  opiiun  and  poppy  straw  is 
"necessary"  was  highly  disputed  at  the 
hearing  of  this  matter. 

Peter  Bensinger,  a  former 
Administrator  of  DEA,  testified  that 
United  States  policy  prohibits  the 
cultivation  or  production  of  NRMs  in 
the  United  States  in  favor  of  imports,  in 
order  to  limit  the  potential  diversion 
problems  of  domestic  cultivation  and 
production.  Gerald  Diunont,  a 
consultant  to  the  INCB,  testified  that  he 
believed  that  the  major  suppliers  of 
NRM  would  be  willing  to  sell  to 
Johnson  Matthey.  if  registered.  Mr. 
Dumont  also  believed  that  the 
registration  of  Johnson  Matthey  would 
not  cause  shortages,  price  increases  or 
any  change  to  the  total  U.S.  allocation 
of  NRMs.  Dr.  William  Beaver,  a 
physician  and  expert  in  pharmacology, 
testified  that  the  derivatives 
manufactured  from  NRMs  are  necessary 
to  the  United  States  medical 
community,  as  there  are  medical 
demands  that  cannot  be  met  by  non- 
opiate  narcotics.  Dr.  Beaver  also 
testified  that  opiate  pharmaceuticals 
have  a  long  history  of  medical  use  and 
the  medical  commimity  continues  to 
rely  upon  opium-derived  alkaloids 
rather  than  synthetic  opiate  analgesics. 
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These  alkaloids  and  their  semi-synthetic 
derivatives  such  as  a  hydroniorphone, 
hydrocodone,  and  oxycodone  are 
critical  therapeutic  agents  today.  Dr. 
Beaver  concluded  that  morphine, 
codeine,  hydromorphone,  hydrocodone 
and  oxycodone  are  necessary  to  the 
United  States  medical  community. 

Mallinckrodt  and  Noramco  asserted 
that  they  have  maintained  an  adequate 
and  uninterrupted  supply  of  opiate 
pharmaceuticals  from  their  processing 
of  opium  and  CPS,  Therefore,  in  their 
opinion,  Johnson-Matthey's  importation 
of  such  substances  is  not  "necessary," 
as  required  by  21  U.S.C.  §  952.  They 
also  argued  that  the  statutory  scheme 
required  a  full  blown  inquiry  into  the 
adequacy  of  competition  among  existing 
mcmufacturers. 

As  the  Administrative  Law  Judge 
explained,  the  term  "necessary"  is  not 
defined  in  the  Controlled  Substances 
Act.  The  "necessary"  standard, 
however,  has  been  employed  since  the 
inception  of  narcotics  legislation. 
Moreover,  the  legislative  history  shows 
that  the  prohibition  of  21  U.S.C.  §  952 
was  intended  to  reduce  diversion  of 
illicit  drugs,  while  the  exception  was 
intended  to  supply  the  drugs  required 
by  the  medical  community.  There  is 
nothing  in  the  legislative  history  that 
would  support  any  intention  to  limit  the 
number  of  importers  under  the  statute. 
Indeed,  any  such  interpretation  would 
mean  that  if  the  needs  for  NRMs  could 
be  satisfied  by  one  company,  no  other 
companies  would  be  allowed  to  import 
Ihe  raw  materials.  There  is  no  evidence, 
however,  that  Congress  intended  this 
provision  to  create  a  monopoly  for  a 
single  company.  Nor  does  the  legislative 
liistory  show  any  concern  with 
competition  among  NRM  importers. 
Accordingly,  for  purposes  of  this 
ulemaking,  the  economic  data  supplied 
jy  the  parties  is  not  relevant. 

Based  upon  the  above,  the  Deputy 
Mministrator  finds  that  Johnson 
Matthey  has  met  its  biuden  of  proof  in 
showing  that  its  proposed  importation 
)f  NRMS  is  "necessary"  to  provide  for 
egitimate  medical  purposes. 

?.  The  Adjudication 

Federal  law  prohibits  the  cultivation 
if  the  opium  poppy  in  the  United 
States,  and  also  generally  prohibits  the 
mportation  of  bulk  narcotic  alkaloids 
luch  as  morphine  and  codeine.  The 
NRMs  raw  opium  and  CPS  therefore 
must  be  imported  into  the  United  States 
for  purposes  of  extracting  morphine  and 
codeine  for  pharmaceutical  use. 
Following  the  extraction  of  these 
alkaloids,  the  manufacturers  convert 
them  into  active  pharmaceutical 
ngredients  (APIs),  such  as  oxycodone 


and  hydrocodone.  These  APIs  are  then 
sold  to  other  manufacturers  to  produce 
either  dosage  formulations  or  other 
APIs.  The  formulated  drugs  are  then 
sold  to  drug  wholesalers  or  directly  to 
health  care  entities. 

Johnson  Matthey,  Noramco  and 
Mallinckrodt  are  ciurently  registered 
with  DEA  as  bulk  manufacturers  of  a 
number  of  Schedule  I  and  II  substances, 
including  the  Schedule  II  controlled 
substances  oxycodone  and 
hydrocodone.  Noramco  and 
Mallinckrodt  are  the  only  companies 
registered  with  DEA,  however,  as 
importers  of  NRMs  and  bulk 
manufacturers  of  codeine  and 
morphine. 

Since  Johnson  Matthey  is  not 
registered  to  import  NRMs,  it  cannot 
manufacture  its  own  codeine  and 
morphine,  but  must  purchase  these 
compounds  from  Noramco  and 
Mallinckrodt.  In  recent  years,  Noramco 
has  been  unwilling  or  unable  to  supply 
Johnson  Matthey  with  all  of  the  codeine 
and  morphine  that  Johnson  Matthey  has 
requested.  Johnson  Matthey  has  applied 
with  DEA  to  be  registered  as  an  importer 
of  NRMs,  so  that  the  company  can 
manufacture  its  own  codeine  and 
morphine.  Noramco  and  Mallinckrodt 
oppose  Johnson  Matthey's  application. 

Pursuant  to  21  U.S.C.  958a,  and 
823(a).  DEA  is  required  to  register 
Johnson  Matthey  as  an  importer  and 
manufactiurer  of  Schedule  I  and  II 
substances  if  the  registration  is 
"consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1, 1971.  In 
823(a)(l)-(6).  See  also  21  C.F.R. 
1301.34(b)(l)-(6)(i).  Accordingly,  the 
Deputy  Administrator  will  first  consider 
United  States  obligations  under 
international  treaties,  then  each  of  the 
factors  delineated  in  21  C.F.R. 
1301(b){l}-(6)(i),  as  follows.' 

1.  Treaty  Obligations 

There  is  no  evidence  that  the 
importation  of  NRMs  by  Johnson 
Matthey  would  be  inconsistent  with 
United  States  obligations  under 
international  treaties,  conventions  or 
protocols.  Under  the  treaty  Single 
Convention  on  Narcotic  Drugs,  1961,  the 
United  States  is  obligated  to  take  all 
necessary  measures  to  ensure  that  the 
international  movement  of  narcotics  is 


'  In  this  proceeding,  Johnson  Matthey,  as  the 
apphcant.  has  the  burden  of  proof  of  showing  that 
the  public  interest  will  be  served  by  its  registration 
to  import  NRMs.  21  C.F.R.  1301.44(c).  Noramco  and 
Mallinckrodt,  however,  have  the  burden  of  proving 
and  propositions  of  fact  or  law  asserted  by  them  in 
the  hearing.  Id.:  Hoxane.  63  Fed  Reg.  55,891  (DEA 
1998J. 


limited  to  legitimate  medical  and 
scientific  needs.  Peter  B.  Bensinger, 
former  Deputy  Administrator  of  DEA. 
credibly  testified  that  the  primary  goal 
of  the  Single  Convention  and  relevant 
United  States  drug  policy  is  to 
encourage  production  of  NRMs  only  in 
countries  that  can  control  the  illicit 
diversion  of  these  substances.  DEA  has 
developed  a  quota  system  to  meet,  in 
part,  the  obligations  of  the  United  States 
under  this  treaty.  This  "80/20  rule." 
which  requires  the  United  States  to 
purchase  at  least  80  percent  of  its  NRMs 
from  India  and  Turkey,  is  designed  to 
achieve  the  goal  of  the  Single 
Convention  treaty.  There  is  no  evidence 
that  entry  of  Johnson  Matthey  into  the 
market  for  importation  of  NRMs  would 
contravene  this  rule. 

2.  Maintenance  of  effective  controls 
against  diversion  of  particular 
controlled  substances  and  any 
controlled  substance  in  schedule  I  or  11 
compounded  therefrom  into  other  than 
legitimate,  medical,  scientific,  research 
or  industrial  channels,  by  limiting  the 
importation  of  and  bulk  manufacture  of 
such  controlled  substances  to  a  number 
of  establishments  which  can  product  an 
adequate  and  uninterrupted  supply  of 
these  substances  imder  adequately 
competitive  conditions  for  legitimate 
medical,  scientific  research,  and 
industrial  purposes. 

As  the  Administrative  Law  Judge 
noted,  DEA  has  previously  interpreted 
identical  language  in  the  context  of 
analyzing  an  application  for 
manufacturing  a  Schedule  I  and 
Schedule  II  controlled  substance  as 
follows:  "The  Drug  Enforcement 
Administration  of  the  United  States 
Department  of  Justice,  presently 
interprets  the  statute  as  requiring  the 
registration  of  otherwise  qualified 
applicants  to  manufactiu-e  any 
controlled  substance  as  long  as  the  total 
number  of  registrants  remains  within 
the  effective  control  by  the 
Administration.  We  believe  that  (this 
section  of  the  statute)  permits  the  Drug 
Enforcement  Administration  to  restrict 
entry  to  a  number  of  registrants 
constituting  adequate  competition  only 
when  actually  necessary  to  maintain 
effective  controls  against  diversion." 
Bulk  Manufacture  of  Schedule  I  and  II 
Substance,  39  Fed.  Reg.  12,138  (DEA 
1974). 

Furthermore,  DEA  has  written  that, 
stated  conversely,  DEA  is  "required  to 
register  an  applicant  who  meets  all  the 
other  statutory  requirements,  without 
regard  to  the  adequacy  of  competition, 
if  the  Administration  determines  that 
registering  another  manufacturer  will 
not  increase  the  difficulty  of 
maintaining  effective  controls  against 
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diversion."  W.6  Accordingly,  the 
Deputy  Administrator  finds  that  if  DEA 
determines  that  there  would  be  no 
increased  difficulty  in  controlling 
diversion,  the  requirements  of  this 
provision  are  satisfied,  and  an  analysis 
of  adequate  competition  is  not  required. 

At  the  hearing,  Noramco  and 
Mallinckrodt  attempted  to  show  that 
Johnson  Matthey's  registration  as  an 
importer  of  NRMs  would  cause  further 
diversion  of  controlled  substances  and  a 
potential  interruption  in  the  supply  of 
NRMs.  Michael  Misolovich,  a 
Mallinckrodt  executive,  testified  that  if 
Johnson  Matthey  was  inefficient  in 
extracting  narcotics  from  NRMs,  its 
entry  into  the  market  would  exaggerate 
legitimate  demand,  resulting  in  more 
cidtivation  of  NRMs  than  is  necessary 
and  thereby  increasing  the  risk  of 
diversion.  Richard  A.  Hoyt,  another 
Mallinckrodt  executive,  testified  that 
registration  of  Johnson  Matthey  could 
trigger  a  shortage  of  NRMs  if  Johnson 
Matthey  were  inefficient  in  processing 
NRMs. 

The  Deputy  Administrator  finds  that 
neither  Mallinckrodt  nor  Noramco 
offered  any  solid  evidence  in  support  of 
the  view  that  registration  of  Johnson 
Matthey  to  import  NRMs  would  cause 
increased  diversion  or  a  shortage  of 
NRMs.  Mr.  Misolovich  admitted  that 
only  basis  for  his  allegation  that  Johnson 
Matthey  would  be  inefficient  in 
processing  NRMs  was  based  solely  on 
the  fact  that  Johnson  Matthey  had  not 
processed  NRMs  in  the  past.  Indeed, 
none  of  the  evidence  offered  in  support 
of  these  contentions  rose  above  mere 
speculation.  As  noted  above,  Gerard 
Dumont,  a  gentleman  with  30  years 
experience  in  the  international  market 
for  NRMs,  testified  that  the  registration 
of  Johnson  Matthey  would  not  cause 
shortages,  price  increases,  or  any  change 
to  the  total  U.S.  allocation  of  NRMs. 
David  Connor,  an  employee  of  Johnson 
Matthey  with  twelve  years  experience  in 
purchasing  NRMs  on  the  world  market, 
testified  that  supplied  of  NRMs  from 
India,  Tuxkey  and  other  countries  would 
be  adequate  to  meet  Johnson  Matthey's 
needs.  Mr.  Connor  testified  further  that 
Johnson  Matthey's  entry  into  the  market 
would  not  result  in  an  increase  in  the 
demand  for  NRMs,  but  would  simply 
result  in  the  displacement  of  N}lMs 
from  one  buyer  to  another.  Furthermore, 
the  Deputy  Administrator  notes  that 
neither  Mallinckrodt  nor  Noramco  has 
been  unable  to  supply  its  customers 
with  sufficient  product  during  the 
"shortages"  of  NRMs  over  the  past 
several  years. 

With  regard  to  Johnson  Matthey's 
efficiency  in  processing  NRMs,  Frank 
Stermitz,  Ph.D.,  a  professor  of 


chemistry,  testified  credibly  that  the 
extraction  of  alkaloids  from  opium  was 
a  simple,  uncomplicated  and  well 
established  procedure  known  for  200 
years,  and  that  permitting  Johnson 
Matthey  to  import  NRMs  would  pose 
little  danger  to  the  world  supply  of 
NRMs.  Other  witnesses  testified 
credibly  that  Johnson  Matthey's 
registration  as  an  importer  of  NRMs 
would  not  cause  an  increase  in  Indian 
production,  but  would  simply 
redistribute  the  same  amount  of  product 
among  three,  rather  than  two, 
companies. 

Based  upon  the  above,  the  Deputy 
Administrator  finds  that  both  Noramco 
and  Mallinckrodt  have  failed  to  meet 
their  burdens  of  proof  to  show  that 
registration  of  Johnson  Matthey  as  an 
importer  of  NRMs  would  increase 
diversion  of  controlled  substances  or 
cause  an  interruption  in  the  supply  of 
NRMs.  Accordingly,  the  Deputy 
Administrator  need  not  conduct  an 
analysis  of  adequate  competition.^ 

3.  Compliance  with  applicable  State 
and  local  law; 

David  M.  Connor  testified  that 
Johnson  Matthey  has  never  been 
convicted  of  any  offense  relating  to 
controlled  substances  imder  either 
Federal  or  State  Law,  and  that  Johnson 
Matthey  complies  with  all  New  Jersey 
laws  relating  to  controlled  substances. 
There  is  nothing  in  the  record  to 
contradict  this  assertion. 

4.  Promotion  of  technical  advances  in 
the  art  of  manufacturing  these 
substances  and  the  development  of  new 
substances. 

Johnson  Matthey  has  developed  a 
patent  that  permits  the  manufacture  of 
hydrocodone  in  a  one-step  process  and 
has  four  other  patent  applications 
pending.  It  has  also  filed  a  patent 
application  in  Europe  for  the  production 
of  thebaine,  a  precursor  to  oxycodone. 
Thus  it  appears  that  Johnson  Matthey 
promotes  technical  advances  in  the 
manufacturing  of  oxycodone  and 
hydrocodone. 

5.  Prior  conviction  record  of  applicant 
imder  Federal  and  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  such  substances; 

David  Conner  testified  without 
contradiction  that  Johnson  Matthey  has 
never  been  convicted  of  any  offense 
relating  to  controlled  substances  under 
Federal  or  State  law. 


2  The  Deputy  Administrator  also  finds  that  even 
if  he  had  found  that  competition  in  the  market  for 
codeine  phosphate  and  morphine  sulfate  was 
adequate,  he  would  still  find  it  appropriate  to 
register  Johnson  Matthey  as  an  importer  of  NRMs, 
since  each  of  the  other  factors  to  be  considered  in 
determining  the  public  interest  weigh  in  Johnson 
Matthey's  favor. 


6.  Past  experience  in  the  manufacture 
of  controlled  substances  and  the 
existence  in  the  establishment  of 
effective  control  against  diversion. 

Johnson  Matthey  has  been  registered 
by  DEA  as  a  manufacturer  of  Schedule 
I,  II.  and  III  controlled  substances  since 
1985.  Forrest  F.  K.  Sheffy,  Ph.D.,  a 
Johnson  Matthey  employee,  testified 
that  Johnson  Matthey  was  founded  in 
1817  as  a  precious  metals  company,  and 
has  grown  into  a  large,  international 
corporation  with  businesses  in 
numerous  fields,  including  the 
manufacture  of  active  pharmaceutical 
ingredients  for  sale  to  pharmaceutical 
companies.  Mr.  Sheffy  also  testified  that 
Johnson  Matthey  today  is  a  leader  in  the 
manufacture  of  controlled  substances 
for  use  in  pharmaceuticals. 

A  DEA  Diversion  Investigator  (DI), 
testified  that  he  conducted  a  303 
analysis  of  Johnson  Matthey.  The  DI 
credibly  concluded  that  Johnson 
Matthey's  record  keeping  and  security 
practices  were  in  compliance  with 
relevant  law  and  regulation.  DEA's 
Chief  of  the  Drug  Operations  Section, 
Office  of  Diversion  Control,  credibly 
testified  that  his  office  found  no  reason 
why  DEA  should  not  grant  the 
application  of  Johnson  Matthey  to 
import  raw  opiimi  and  CPS. 

Johnson  Matthey  also  hired  former 
DEA  agent,  to  conduct  a  review  of  the 
security  of  its  physical  plant  and  of  its 
standard  operating  procedures.  The 
former  agent  credibly  testified  that 
Johnson  Matthey  is  in  compliance  with 
DEA  regulations  to  prevent  diversion 
with  respect  to  the  handling  of 
controlled  substances. 

David  Connor  is  responsible  for 
Johnson-Matthey's  compliance  with 
DEA  regulations.  He  previously  worked 
for  Noramco,  and  has  15  years 
experience  in  DEA  compliance  issues. 
At  the  hearing,  he  testified  that  Johnson 
Matthey  is  committed  to  the  "highest 
level  of  compliance  with  DEA 
regulations."  Since  he  has  worked  for 
Johnson  Matthey.  there  have  been  three 
on-site  visits  by  DEA  inspectors, 
without  any  violations.  In  the  fourth 
quarter  of  1998,  DEA  conducted  an  on- 
site  inspection  of  the  Johnson  Matthey 
plant  in  New  Jersey.  At  the  end  of  the 
inspection  the  DEA  investigator  advised 
him  that  she  had  found  no  violations  of 
DE/^ regulations,  and  since  that  time 
Johnson  Matthey  has  received  no  notice 
of  violations  from  DEA. 

Accordingly,  the  Deputy 
Administrator  finds  that  Johnson 
Matthey  has  had  sufficient  experience 
in  the  manufacture  of  controlled 
substances.  The  Deputy  Administrator 
also  finds  that  Johnson  Matthey  is  in 
compliance  with  DEA  regulations, 
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maintain  effective  controls  against 
diversion  of  controlled  substances  and 
Johnson  Matthey's  importation  of  NRMs 
will  not  increase  the  risk  of  diversion  of 
these  substances  for  illicit  uses. 

7.  Such  other  factors  as  may  be 
relevant  to  and  consistent  with  the 
public  health  and  safety. 

As  the  Administrative  Law  Judge 
noted,  registration  of  Johnson  Matthey 
as  an  importer  of  NRMs  would  also 
serve  the  public  interest  as  further 
assurance  that  opiate  pharmaceutical 
products  such  as  oxycodone  and 
hydrocodone  will  be  available  to  the 
public.  At  present,  all  pharmaceuticals 
derived  frtjm  NRMs  in  this  country  are 
manufactured  by  only  two  companies. 
Adding  a  third  company  would  reduce 
the  risk  of  supply  problems  in  the  event 
of  regulatory  recalls,  fire,  flood  or  other 
natural  disasters. 

8.  Conclusion 

Based  upon  the  foregoing,  the  Deputy 
'Administrator  finds  that  it  is  in  the 
public  interest,  as  defined  by  21  U.S.C. 
823{a)(lH6)  and  21  CFR  1304.34(b)(1)- 
(6)i  to  grant  Johnson  Matthey's 
application  to  be  registered  as  an 
importer  of  NRMs. 

C.  Exceptions 

Both  Noramco  and  Mallinckrodt  filed 
exceptions  to  the  Administrative  Law 
Judge's  Recommended  Ruling,  Findings 
of  Fact,  Conclusions  of  Law  and 
Decision.  Johnson  Matthey  responded  to 
those  exceptions.  Having  considered  the 
record  in  its  entirety,  including  the 
parties'  exceptions  and  responses,  the 
Deputy  Administrator  finds  no  merit  in 
Noramco  and  Mallinckrodt's  exceptions, 
many  of  which  concerned  matters  that 
were  addressed  at  length  at  the  hearing. 
The  exceptions  were  extensive  and  are 
part  of  the  record.  Only  some  of  the 
exceptions  merit  fiarther  discussion,  and 
they  will  not  be  restated  at  length 
herein. 

In  its  exceptions,  Normaco  contends 
that  licensing  Johnson  Matthey  to 
import  NRMs  will  "dramatically" 
weaken  the  standards  for  such  licensing. 
Noramco  claims  that  granting  Johnson 
Matthey  a  license  before  the  company 
has  demonstrated  that  it  is  immediately 
prepared  to  start  processing  NRMs  will, 
create  a  standard  by  which  any 
company  will  be  able  to  obtain  a  license 
to  import  NRMs.  This  argtmient  has  no 
merit.  Johnson  Matthey  has  not  yet 
constructed  a  new  facility  to  process 
NRMs,  but  plans  to  do  so  in  the  near 
future.  Furthermore,  Johnson  Matthey 
has  had  extensive  experience  in 
manufacturing  controlled  substances. 
Moreover,  DEA's  licensing  of  Johnson 
Matthey  will  be  contingent  upon 


Johnson  Matthey's  providing  to  DEA, 
prior  to  the  receipt  of  the  first  shipment 
of  NRMs,  sufficient  information 
concerning  its  facilities  and  procedures. 

Noramco  also  contends  that  the 
Administrative  Law  Judge  failed  to 
correctly  balance  the  risk  of  diversion 
that  will  result  from  the  licensing  of 
Johnson  Matthey  to  import  NRMs.  This 
argument  also  has  no  merit.  On  the 
contrary,  the  Administrative  Law  Judge 
made  extensive  findings  concerning  the 
issue  of  potential  diversion.  The 
Administrative  Law  judge  correctly 
stated  that  both  Mallinckrodt  and 
Noramco,  without  offering  any  specific 
evidence,  speculated  that  merely 
permitting  another  party  to  import 
NRMs  increases  the  risk  that  those 
NRMs  will  be  diverted,  on  both  the 
national  and  international  level.  The 
Administrative  Law  Judge  found  that 
Johnson  Matthey  has  had  a  great  deal  of 
experience  in  handling  opiate-derived 
compounds,  without  any  alleged 
violations  of  DEA  security  regulations, 
and  the  The  DI  testified  at  the  hearing 
that  he  had  inspected  Johnson  Matthey's 
facilities  and  concluded  that  its  security 
plans  and  practices  comport  with  DEA 
regulations.  Accordingly,  the  Deputy 
Administrator  finds  that  there  is  no 
evidence  that  the  licensing  of  Johnson 
Matthey  to  import  NRMs  would  result 
in  diversion  of  controlled  substances. 

In  its  exceptions,  Mallinckrodt 
contends  that  the  Administrative  Law 
Judge  erred  in  her  finding  that  Johnson 
Matthey  intends  to  import  both  CPS  and 
raw  opium.  As  evidence  of  Johnson 
Matthey's  alleged  intent  only  to  import 
CPS,  Mallinckrodt  points  to  the  fact  that 
Johnson  Matthey  has  only  allocated  $10 
million  to  building  a  new  facility  to 
process  NRMs.  With  little  discussion, 
Mallinckrodt's  witnesses  testified  that  a 
plant  to  process  both  CPS  and  raw 
opium  would  required  two  separate 
lines  and  would  cost  more  than  $10 
million.  Mallinckrodt  failed  to 
demonstrate,  however,  that  Johnson 
Matthey  would  be  unable  to  process 
both  raw  opium  and  CPS.  The  Deputy 
Administrator  finds  that  Johnson 
Matthey  is  still  in  the  preliminary  stages 
of  its  importation  and  processing  of 
NRMs.  If  it  turns  out  that  the  projected 
costs  are  greater  than  expected,  there  is 
no  evidence  that  Johnson  Matthey 
would  fail  to  allocate  sufficient  funds  to 
process  both  raw  opium  and  CPS. 
Indeed,  Forrest  K.  Sheppy,  a  Johnson 
Matthey  executive,  testified  that  the 
company  was  committed  to  expending 
the  necessary  sums  to  install  an 
appropriate  manufacturing  facility. 

Mallinckrodt  also  contends  that  the 
Administrative  Law  Judge,  in  her 
determination  that  an  analysis  of 


adequacy  of  competition  was  not 
necessary  in  this  matter,  erred  in 
applying  a  DEA  policy  statement  that 
referred  to  the  manufacturing,  rather 
than  the  importation,  of  controlled 
substances.  In  the  policy  statement, 
DEA  stated  that  it  interpreted  the 
language  of  21  U.S.C.  823(a)(1)  to  permit 
DEA  to  restrict  entry  to  a  number  of 
registrants  constituting  adequate 
competition  only  when  actually 
necessary  to  maintain  effective  controls 
against  diversion.  Mallinckrodt's 
argument  has  no  merit.  As  the 
Administrative  Law  Judge  stated,  she 
found  the  statement  of  policy 
"instructive"  rather  than 
"determinative."  Moreover,  the  policy 
statement  interpreted  the  exact  same 
standards  at  issue  here.  Pursuant  to  21 
U.S.C.  958,  in  determining  whether  a 
license  to  import  is  in  the  public 
interest,  the  Deputy  Administrator  must 
look  to  the  standards  applicable  to 
manufacturers  at  21  U.S.C.  823.  "Thus  for 
purposes  of  determining  whether  the 
importation  or  manufacture  of 
controlled  substances  is  in  the  public 
interest.  Congress,  in  enacting  the 
statute,  made  clear  that  both  importers 
and  manufacturers  are  to  be  treated 
alike  in  determining  the  public  interest 
will  be  served. 

IV.  Conclusion 

The  Deputy  Administrator  concludes 
that,  except  for  one  factor,  Johnson 
Matthey  has  satisfied  all  of  the  factors 
to  be  considered  in  both  a  rulemaking 
and  adjudication  to  permit  registration 
of  Johnson  Matthey  to  import  NRMs. 
The  unsatisfied  factor  concerns  the  fact 
that  Johnson  Matthey's  proposal  to 
import  NRMs  is  not  now  adequately 
supported  by  concrete  pans  or  proposals 
regarding  the  location  and  type  of 
processing  facility  that  it  intends  to  use 
in  processing  NRMs.  Johnson  Matthey 
has  neglected  to  produce  sufficient 
evidence  to  show  that  its  intended 
facility  will  substantially  comply  with 
requirements.  The  Depirty 
Administrator  agrees  with  the 
Administrative  Law  Judge  that  this  is 
not  an  insurmountable  obstacle, 
however,  and  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  952  and  958 
and  28  CFR  0.100(b).  hereby  grants 
Johnson  Matthey  a  conditional 
registration  until  such  time  as  Johnson 
Matthey's  facilities  are  complete  and 
DEA  can  complete  its  requisite  physical 
security  and  record  keeping  evaluation 
to  ensure  Johnson  Matthey's  continued 
protection  of  NRMs  against  diversion. 
The  Deputy  Administrator  also  finds 
that  Johnson  Matthey  should  provide 
DEA  with  a  timetable  of  its  proposed 
activities  and  submissions  so  that  DEA 
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may  plan  for  the  prompt  scheduUng  of 
its  inspection  and  review  activities.  This 
decision  is  effective  July  8  2002. 

Dated:  May  22,  2002. 
John  Browm  m. 
Deputy  Administrator. 
(FR  Doc.  02-14218  Filed  6-5-02;  8:45  am] 

BILUNG  COOE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Notice  of  Immigration 
Pilot  Program. 

The  Department  of  Justice, 
hnmigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  INS 
published  a  notice  in  the  Federal 
Register  on  March  4,  2002  at  67  FR 
9782.  The  notice  allowed  for  a  60-day 
public  review  and  comment  period  on 
the  extension  of  a  currently  approved 
information  collection.  No  public 
comments  were  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encoiuaged 
and  will  be  accepted  until  July  8,  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  form  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  cvurently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Immigration  Pilot  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-05);  Adjudications 
Division,  Inunigration  and 
Natiu^ization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  collection  of 
information  is  used  by  the  INS  to 
determine  participants  in  the  Pilot 
Immigration  Program  provided  for  by 
section  610  of  the  Appropriations  Act. 
The  INS  will  select  regional  center(s) 
that  are  responsible  for  promoting 
economic  growrth  in  a  geographical  area. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  at  40  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmient  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 


Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Ste.  1600,' Washington,  DC 
20530. 

Dated:  May  28,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-14198  Filed  &-5-02;  8:45  am]' 

BILUNQ  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
imder  review:  guidelines  on  producing 
master  exhibits  for  asylum  applications. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  19,  2002 
at  67  FR  12584,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  July  8,  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  conunents  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs  725— 17th  Street,  NW., 
Washington,  DC  20530;  Attention: 
Department  of  Justice  Desk  Officer, 
Room  10235. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  nece$sary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
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ncluding  the  validity  of  the 
nethodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

I    (4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.. 

Overview  of  this  information 
collection: 

j  (1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Guidelines  for  Producing  Master 
Exhibits  for  Asylum  Applications. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-04),  Asylum  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-Profit 
Institutions.  Master  Exhibits  area  means 
by  which  credible  information  on 
country  conditions  related  to  asylum 
applications  are  made  available  to 
Asylimi  and  Immigration  Officers  for 
use  in  adjudicating  cases. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20  responses  at.80  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
coniments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
lichard  A.  Sloan. 

I  If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW,  Patrick 


Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  May  28,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  02-14199  Filed  6-5-02;  8:45  am) 
BILUNG  COOE  4410-10-11 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Emergency  Federal  Law 
Enforcement  Assistance. 

The  Department  of  Justice, 
Inunigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  19,  2002 
at  67  FR  12584,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  July  8,  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  725— 17th  Street,  NW., 
Washington,  DC  20530;  Attention: 
Department  of  Justice  Desk  Officer, 
Room  10235. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Emergency  Law  Enforcement 
Assistance. 

(3)  Agency  form  number,  if  any,  and 
.  the  applicable  component  of  the 

Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-06),  Office  of  General 
Counsel,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Governments.  This  collection  of 
information  is  needed  for  the  States  and 
localities  to  submit  claims  for 
reimbursement  in  connection  with 
immigration  emergencies. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10  responses  at  30  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division.  Inunigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
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Street,  NW,  Suite  1600,  Washington.  DC 
20530. 

Dated:  May  30,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-14200  Filed  6-5-02;  8:45  am) 

BIUJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
under  Review:  Data  Relating  to 
Beneficiary  of  Private  Bill;  Form  G-79A. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  19,  2002 
at  67  FR  12586.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
as  additional  30  days  for  public 
comments.  Comments  are  encoiuaged 
and  will  be  accepted  until  July  8.  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725— 17th  Street.  NW., 
Washington,  IX;  20530;  Attention: 
Department  of  Justice  Desk  Office,  Room 
10235. 

Written  comments  and  suggestions 
firom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  ciurently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Data 
Relating  to  Beneficiary  of  Private  Bill. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-79A.  Investigation 
Division,  Immigration  and 
Natiiralization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  is  needed 
to  report  on  Private  Bills  to  Congress 
when  requested. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  100  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW,  Suite  1600.  Washington.  IX: 
20530. 


Dated:  May  30,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Policy  Directives  and 
Instwructions  Branch. 
(FR  Doc.  02-14201  Filed  6-5-02;  8:45  am] 

BILLINO  COOE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

May  24,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  foUovdng  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13,  44  U.S.C.  Chapter  35).  a  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  202-693-4129  or  E-Mail:  King- 
Darrin@doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202-395-7316),  within  30  days  from 
the  date  of  this  publication  in  the  ' 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Type  of  Review:  Extension  of 
currently  approved  collection. 
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Title:  Forging  Machines,  Inspection 
•Certification  Records— 29  CFR 
1910.218(a)(2)(i)  and  (a)(2)(ii). 

OMB  Number:  1218-0228. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local,  or  Tribal  Government;  and 
Federal  Government. 
II  Frequency.- Bi-weekly, 
j '  Type  of  Response:  Recordkeeping  and 
Third-party  disclosure. 

Number  of  Respondents:  27,700. 

Number  of  Responses:  1,440,400. 

Average  Time  per  Response:  10 
i^iinutes  (.17  hours). 

Annual  Burden  Hours:  244,868. 

Total  Annualized  Capital/Startup 
l^sts:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Forging  Machines 
Standard  (i.e.,  "the  Standard")  specifies 
two  paperwork  requirements.  The 
following  section  describes  who  uses 
the  information  collected  under  each 
requirement,  as  well  as  how  they  use  it. 

Inspection  of  Forging  Machines, 
Guards,  and  Point-of-Operation 
Protection  Devices  (paragraphs  (a)(2)(i) 
and  (a)(2)(ii)).  Paragraph  (a)(2)(i) 
requires  employers  to  establish  periodic 
and  regular  maintenance  safety  checks, 
and  to  develop  and  keep  a  certification 
record  of  each  inspection.  The 
certification  record  must  include  the 
date  of  inspection,  the  signature  of  the 
person  who  performed  the  inspection, 
and  the  serial  number  (or  other 
identifier)  of  the  forging  machine 
inspected. 

Under  paragraph  {a)(2)(ii).  employers 
are  to  schedule  regular  and  frequent 
inspections  of  guards  and  point-of- 
operation  protection  devices,  and 
prepare  a  certification  record  of  each 
inspection  that  contains  the  date  the 
inspection,  the  signature  of  the  person 
who  performed  the  inspection,  and  the 
serial  number  (or  other  identifier)  of  the 
equipment  inspected.  These  inspection 
certification  records  provide  assurance 
to  employers,  employees,  and  OSHA 
compliance  officers  that  forging 
machines,  guards,  and  point-of- 
operation  protection  devices  have  been 
inspected,  thereby  assuring  that  they 
will  operate  properly  and  safely,  and 
prevent  impact  injury  and  death  to 
employees  during  forging  operations. 
These  records  also  provide  the  most 
efficient  means  for  the  compliance 
officers  to  determine  that  an  employer  is 
complying  with  the  Standard. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-14192  Filed  6-5-02;  8:45  am] 

BILLmO  CODE  4S10-2»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Sutimlssion  for  OMB  Review; 
Comment  Request 

May  31,  2002. 

The  Department  fo  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13,  44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  202-693-4129  or  E-Mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington.  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Standard  on  the  Control  of 
Hazardous  Energy  Sources  (Lockout/ 
Tagout)— 29  CFR  1910.147. 

OMB  Number:  1218-0150. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local,  or  Tribal  Government;  and 
Federal  Government. 

Frequency:  On  occasion;  Initially;  and 
Annually. 


Tyjje  of  Response:  Recordkeeping  and 
Third-party  disclosure. 

Number  of  Respondents:  2.351,014. 

Number  of  Responses:  94.561,759. 

Average  Time  per  Response:  Varies 
considerably  depending  on 
establishment. 

Annual  Burden  Hours:  2,450,698. 

Total  Annualized  Capital/Startup 
Costs:  SO. ' 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  collections  of 
information  contained  in  29  CFR 
1910.147  are  needed  to  reduce  injuries 
and  deaths  in  the  workplace  that  occur 
when  employees  are  engaged  in 
maintenance,  repair,  and  other  service- 
related  activities  requiring  the  control  of 
potentially  hazardous  energy. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

(FR  Doc.  02-14193  Filed  6-5-02;  8:45  am) 

BILUNQ  COOe  4S10-20-M 


DEPARTMENT  OF  LABOR 

Bureau  of  international  Labor  Affaics; 
National  Advisory  Committee  for  the 
North  American  Agreement  on  l.al>or 
Cooperation,  Notice  of  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
and  Article  17  of  the  North  American 
Agreement  on  Labor  Corporation,  the 
Secretary  of  Labor  has  determined  that 
the  renewal  of  the  charter  of  the 
National  Advisory  Committee  on  the 
North  American  Agreement  for  Labor 
Cooperation  (the  Advisory  Committee) 
is  in  the  public  interest.  The  current 
charter  expired  on  November  10.  2001. 

The  Advisory  Committee  provides 
advice  to  the  Department  of  Labor  on 
matters  pertaining  to  the  administration 
and  implementation  of  the  North 
American  Agreement  on  Labor 
Cooperation,  the  labor  supplemental 
accord  to  the  North  American  Free 
Trade  Agreement  (NAFTA).  These 
include  but  are  not  limited  to  the 
following:  (1)  Improving  working 
conditions  and  living  standards  in  each 
signatory's  territory,  (2)  encouraging 
cooperation  to  promote  innovation  and 
rising  levels  of  productivity  and  quality, 
(3)  encouraging  the  publication  and 
exchange  of  information  to  enhance  the 
understanding  of  laws  and  institutions 
governing  labor  in  each  signatory's 
territory,  and  (4)  promoting  compliance 
with,  and  effective  enforcement  by  each 
signatory  of,  its  labor  laws. 

The  Advisory  Committee  will  meet  at 
least  two  times  a  year  and  more  often  as 
necessary.  It  is  comprised  of  twelve 
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members,  four  representing  the  labor 
community,  four  representing  the 
business  community,  two  representing 
academia  and  two  representing  the 
public.  None  of  these  members  shall  be 
deemed  to  be  employees  of  the  United 
States. 

The  Advisory  Committee  reports  to 
the  Secretary  of  the  National 
Administration  Office.  It  functions 
solely  as  an  advisory  body  and  in 
compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act.  Its 
charter  will  be  filed  imder  the  Act 
fifteen  (15)  days  hom  the  date  of  this 
publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  charter  of  the  National  Advisory 
Committee  for  the  North  American 
Agreement  on  Labor  Cooperation.  Such 
comments  should  be  addressed  to  Lewis 
Karesh,  Deputy  Secretary,  U.S.  National 
Administrative  Office,  Bureau  of 
International  Labor  Affairs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  S-5205, 
Washington,  DC  20210,  telephone  (202) 
693-4900. 

Signed  at  Washington  DC,  the  31st  day  of 
May.  2002. 
Elaine  L.  Chao, 
Secretary  of  Labor. 
IFR  Doc.  02-14195  Filed  6-5-02;  8:45  am) 

MLUNQ  CODE  4S10-29-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Draft  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivfty, 
Utility,  and  Integrity  of  Infomurtion 
Disseminated  by  the  Department  of 
Labor:  Request  for  Comment 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice. 

SUMMARY:  On  May  1^  2002,  the 
Department  of  Labor  (DOL)  published 
draft  Guidelines  for  Ensiiring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  DOL  in  the  Federal 
Register  (67  FR  21776-21777).  These 
guidelines  are  available  for  public 
comment  on  the  DOL  Web  site:  http:// 
www2.dol.gov/cio/pmgmms/ 
infoguidelines/guidelines.htm 

This  notice  announces  an  extension  of 
the  May  31,  2002,  comment  deadline  to 
Jime  30,  2002. 

DATES:  Comments  must  be  received  on 
or  before  June  30,  2002. 
ADDRESSES:  Comments  on  the  draft 
guidelines  must  be  submitted  in  writing 
by  postal  mail,  fax,  or  e-mail  to  the 


Assistant  Secretary  for  Administration 
and  Management,  Department  of  Labor, 
Room  N-1301,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
Attention:  Mrs.  Theresa  O'Malley,  fax 
number  (202)  693-4228,  or  e-mail 
mailto:OmalIey_Theresa@dol.gov. 
Respondents  are  encouraged  to  submit 
comments  electronically. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Theresa  M.  O'Malley,  Executive  Officer, 
Information  Technology  Center, 
telephone  (202)  693-4216  (this  is  not  a 
toll-free  number),  fax  niunber  (202)  693- 
4228,  or  e-mail 
maHto:Omalley_  Theresa@dol.gov. 

SUPPLEMENTARY  INFORMATION:  On 
February  22,  2002,  the  Office  of 
Management  and  Budget  (OMB) 
published  a  Federal  Register  Notice  (67 
FR  8452-8460)  Guidelines  for  Ensuring 
and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies;  Republication.  The  guidelines 
state  that  each  agency  must  prepare  a 
draft  report,  no  later  than  May  1,  2002 
(as  amended,  Federal  Register  Notice 
[67  FR  9797]  March  4,  2002),  providing 
the  agency's  draft  information  quality 
guidelines  and  explaining  how  such 
guidelines  will  ensure  and  maximize 
the  quality,  objectivity,  utility,  and 
integrity  of  information  including 
statistical  information  disseminated  by 
the  agency.  This  report  must  also  detail 
the  administrative  mechanisms 
developed  by  that  agency  to  allow 
affected  persons  to  seek  and  obtain 
appropriate  correction  of  information 
maintained  and  disseminated  by  the 
agency  that  does  not  comply  with  the 
OMB  or  the  agency  guidelines.  Each 
agency  must  publish  a  notice  of 
availability  of  this  draft  report  in  the 
Federal  Register,  and  post  this  report  on 
the  agency's  website,  to  provide  an 
opportunity  for  public  comment. 
Following  this  public  comment  process, 
agencies  are  required  to  submit  a 
revised  draft  report  to  the  Office  of 
Management  and  Budget  on  or  before 
August  1,  2002. 

The  DOL  has  posted  the  draft 
Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Department  of  Labor 
on  the  DOL  website  as  referenced  above 
in  the  Summary  section  of  this  notice. 

Signed  at  Washington.  DC,  this  31st  day  of 
May  2002. 
Patrick  Pizzella, 

Assistant  Secretary  for  Administration  and 
Management,  Chief  Information  Officer. 
[FR  Doc.  02-14194  Filed  &-5-02:  8:45  am] 

BILLMG  CODE  4S10-23-M 


DEPARTMEffT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0230(2002)] 

Vehicle-Mounted  Elevating  and 
Rotating  Work  Platforms  (Aerial  Lifts) 
Standard;  Extension  of  the  Office  of 
Management  and  Budget's  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment 
concerning  its  proposed  extension  of  the 
information-collection  requirements 
specified  for  aerial  lifts  by  its  Vehicle- 
Mounted  Elevating  and  Rotating  Work 
Platforms  Standard  (29  CFR  1910.67). 
The  paperwork  provision  of  the  Vehicle- 
Moimted  Elevating  and  Rotating  Work 
Platforms  Standard  specifies 
requirements  for  maintaining  and 
disclosing  the  manufacturers' 
certification  records  for  modified  aerial 
Ufts.  The  purpose  of  the  requirement  is 
to  reduce  employees'  risk  of  death  or 
serious  injury  by  ensiuing  that  aerial 
lifts  are  inspected  and/or  tested  after 
modification  to  ensure  they  are  in  safe 
operating  condition. 
DATES:  Submit  written  comments  on  or 
before  August  5,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0230(2002),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collection  specified  by  the  Aerial  Lifts 
Standard  is  available  for  inspection  and 
copying  in  the  Docket  Office,  or  by 
requesting  a  copy  from  Theda  Kenney  at 
(202)  693-2222,  or  Todd  Owen    at  (202) 
693-2444.  For  electronic  copies  of  the 
ICR,  contact  OSHA  on  the  Internet  at 
http;//www.osha.gov,  and  select 
"Information  Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
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I  ind  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  in  correct. 

The  Standard  specifies  one  paperwork 
requirement.  The  following  section 
describes  who  uses  the  information 
collected  imder  the  requirement,  as  well 
as  how  they  use  it.  The  purpose  of  the 
requirement  is  to  reduce  employees'  risk 
of  death  or  serious  injiuy  by  ensuring 
that  aerial  lifts  are  in  safe  operating 
condition. 

Manufacturer's  Certification  of 
Modificaiions  (pamgmph  (b)(2)).  The 
standard  requires  that  when  aerial  lifts 
are  "field  modified"  for  uses  other  than 
those  intended  by  the  manufacturer,  the 
manufacturer  or  other  equivalent  entity, 
such  as  a  nationally  recognized  testing 
laboratory,  must  certify  in  writing  that 
the  modification  is  in  conformity  with 
all  applicable  provisions  of  ANSI 
A92. 2-1969  and  the  OSHA  standard 
and  that  the  modified  aerial  lift  is  at 
least  as  safe  as  the  equipment  was 
before  modification.  Employers  are  to 
maintain  the  certification  record  and 
make  it  available  to  OSHA  compliance 
officers.  This  record  provides  assiuance 
to  employers,  employees,  and 
compliance  officers  that  the  modified 
aerial  life  was  inspected  and/ or  tested 
after  the  modification  and  that  the  aerial 
lift  is  safe  to  use,  thereby  preventing 
failure  while  employees  are  being 
elevated.  The  certification  record  also 
provides  the  most  efficient  means  for 
the  compliance  officers  to  determine 
that  an  employer  is  complying  with  the 
standard. 

ff.  Special  Issues  for  Comment 
OSHA  has  a  particular  interest  in 
bomments  on  the  following  issues: 

•  Whether  the  proposed  information- 
cx)llection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  mininiize  the  burden  on 
employers  who  must  comply;  for 


example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

in.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  coUection-of- 
information  requirement  specified  by 
the  Aerial  Lifts  Standard  (29  CFR 
1910.67).  The  Agency  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
summary  in  its  request  to  OMB  to 
extend  the  approval  of  the  information- 
collection  requirement. 

Type  of  Review:  Extension  of  a 
currently-approved  information- 
collection  requirement. 

Title:  Aerial  Lifts  Standard  (29  CFR 
1910.67). 

OMB  Number:  1218-0230. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
governments. 

Number  off  Respondents:  900. 

Frequency  of  Recordkeeping:  On 
occasion. 

Avemge  Time  per  Response:  3 
minutes  (.05  hour). 

Total  Annual  Hours  Requested:  45. 

Total  Annual  Costs  (OG-M):  SO. 

TV.  Authority  and  Signature 

John  L.  Henshaw.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506).  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC.  on  June  3.  2002. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  02-14215  Filed  6-5-02;  8:45  am) 
BILUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Penston  and  Welfare  Benefits 
Administration 

[Application  No.  D-10959,  et  al.] 

Proposed  Exemptions;  Adams  Wood 
Products,  Inc.  Profit  Sharing  Plan 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 


Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  maimer  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA).  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Attention:  Application  No. , 

stated  in  each  Notice  of  Proposed 
Exemption.  Interested  persons  are  also 
invited  to  submit  comments  and/or 
hearing  requests  to  PWBA  via  e-mail  or 
FAX.  Any  such  comments  or  requests 
should  be  sent  either  by  e-mail  to: 
"moffittb@pwba.dol.gov" ,  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
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accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836.  32847,  August  10, 1990). 
Effiective  December  31, 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Adams  Wood  Products,  Inc.  Profit 
Sharing  Plan  (the  Plan), 

Located  in  Morristo%vn,  Tennessee 

[Application  No.  D-109591 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procediues  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section    . 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  The  proposed 
non-Interest  bearing  loan  (the  Loan)  by 
Adams  Wood  Products.  Lie.  (AWP),  the 
Plan  sponsor,  to  the  Plan  to  reimbiu^e 
the  Plan  for  losses  incurred  concerning 
past  investments  by  the  Plan  in  certain 
promissory  notes  (the  Notes);  and  (2)  the 
potential  repayment  by  the  Plan  to  AWP 
of  certain  moneys  if  the  Plan  recovers 
any  of  the  investments  in  the  Notes. 
This  proposed  exemption  is  subject  to 
the  following  conditions: 

(a)  The  Plan  pays  no  interest  nor 
incurs  any  other  expense  relating  to  the 
Loan; 

(b)  The  amount  of  the  Loan  includes 
the  following: 

(1)  $340,187.38.  which  represents  the 
amount  due  on  the  consolidated  note 
(the  Consolidated  Note)  on  June  30. 
2000; 

(2)  opportiinity  costs  as  follows:  (a) 
The  amount  due  on  the  Consolidated 
Note  from  Jime  30.  2000,  the  last  date 
when  the  Plan  received  interest  on  the 
Consohdated  Note  to  January  26,  2001, 
the  date  when  AWP  placed  funds  in 
Certificates  of  Deposit  (CDs);  and  (b)  an 


additional  amoiuit  yet  to  be  determined 
to  provide  the  Plan  with  an  identical 
rate  of  return  as  AWP  received  as  a 
result  of  AWP's  investment  in  the  CDs 
for  the  period  between  January  26,  2001 
and  the  date  the  Plan  receives  the  Loan 
amount;  and 

(3)  $4,630.84  to  reimbiuse  the  Plan  for 
all  interest  on  the  1st  note  and  2nd  note, 
due  respectively,  on  April  20,  2001  and 
April  15,  2002. 

(c)  Any  repayment  by  the  Plan  is 
restricted  solely  to  the  amount,  if  any, 
recovered  by  the  Plan  with  respect  to 
the  Loan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan, 
sponsored  by  AWP.  a  Tennessee 
subchapter  S  corporation,  which  is 
engaged  in  the  production  of  wood 
components  for  fumitiu'e.  As  of 
September  30.  2000.  the  Plan  had  total 
assets  of  approximately  $828,142.89 
with  approximately  68  participants  and 
beneficiaries.  The  only  person  having 
investment  discretion  over  the  assets 
involved  in  the  proposed  transaction  is 
the  trustee  of  the  Plan,  Larry  Swinson, 
who  is  the  sole  limited  partner  of  AWP. 

2.  As  of  December  31,  1999,  the  Plan 
held  the  Notes  as  part  of  its  investment 
portfolio.  The  value  of  the  Notes  is 
$340,187.38  or  41%  of  the  Plan's  assets. 
The  Plan  invested  in  the  Notes  based  on 
the  advice  of  a  benefits  advisor.  The 
fiduciary  to  the  Plan  found  the  Notes  to 
be  attractive  investments  for  the  Plan  in 
light  of  the  fact  that  they  were  at  a  fixed 
rate  and  the  Notes  had  a  rate  of  return 
that  was  very  attractive  at  the  time  they 
were  purchased. 

The  Plan  purchased  the  1st  Note  from 
the  issuer,  an  imrelated  third  party  with 
respect  to  the  Plan,  on  J\me  20, 1997  for 
$100,000  with  a  12%  interest  rate,  with 
BFM  Leasing  serving  as  the  issuer  of  the 
Note.  The  Plan  received  $58,644.85  in 
principal  with  a  principal  balance 
remaining  of  $41,355.15  and  received 
interest  in  the  amount  of  $24,144.95  for 
the  1st  Note.  The  1st  Note  was  seciued 
by  auto  leases  with  various  corporate 
entities.  The  terms  of  the  Note  called  for 
the  payment  of  principal  and  interest  on 
or  before  April  20.  2001. 

The  Plan  purchased  the  2nd  Note 
firom  the  issuer,  an  unrelated  third  party 
with  respect  to  the  Plan,  on  April  15, 
1998  for  $55,000  with  a  10%  interest 
rate,  with  BFM  Leasing  serving  as  the 
issuer  of  the  note.  The  Plan  received 
$13,041.99  in  principal,  with  a  principal 
balance  remaining  of  $41,958.01  and 
received  interest  in  the  amoimt  of 
$9,385.81  for  the  2nd  Note.  The  2nd 
Note  also  was  secured  by  auto  leases 
with  various  corporate  entities.  The 
terms  of  the  Note  called  for  the  pajmient 


of  principal  and  interest  on  or  before 
April  15,  2002. 

The  Plan  purchased  the  3rd  Note  from 
the  issuer,  an  unrelated  third  party  with 
respect  to  the  Plan,  on  July  5. 1999  for 
$120,000  with  a  12%  interest  rate,  with 
BFM  Leasing  serving  as  the  issuer  of  the 
Note.  The  Plan  received  $8,876.91  in 
principal,  with  a  principal  balance 
remaining  of  $111,123.09  and  received 
interest  in  the  amoimt  of  $10,658.32  for 
the  3rd  Note.  The  3rd  Note  was  secured 
by  leases  with  various  corporate 
entities.  The  terms  of  the  Note  called  for 
the  payment  of  principal  and  interest  no 
laterthanjuly  5.  2003. 

The  Plan  purchased  the  4th  Note  from 
the  issuer,  an  unrelated  third  party  with 
respect  to  the  Plan,  on  December  31, 
1999  for  $150,000  with  a  10.5%  interest 
rate,  with  Land  Oak  Capital  serving  as 
the  issuer  of  the  Note.  Land  Oak  Capital 
and  BFM  Leasing  are  related  parties. 
The  Plan  received  $4,278.24  in 
principal,  with  a  principal  balance 
remaining  of  $145,721.76  and  received 
interest  in  the  amount  of  $4,804.39  for 
the  4th  Note.  The  4th  Note  however, 
was  imsecured.  The  terms  of  the  Note 
called  for  payment  of  principal  and 
interest  no  later  than  December  31, 
2003. 

3.  In  the  spring  of  2000.  the  Plan 
agreed  to  the  four  notes  being 
consolidated  into  the  Consolidated  Note 
for  $340,187.38.1  j^e  hiterest  rate  on 
the  Consolidated  Note  was  10%.  The 
Consolidated  Note  was  not  secured.  The 
Notes  were  consolidated  because  the 
debtor  encountered  financial  difficulty 
and  as  a  result  it  was  necessary  to 
restructure  the  Notes  into  the 
Consolidated  Note  that  called  for 
periodic  payments  of  interest  only  with 
principal  due  on  April  1,  2005,  at  the 
end  of  the  Consolidated  Note. 

4.  On  September  29,  2000.  the  debtor 
informed  the  Plan  that  due  to  fraud  on 
the  debtor  by  another  company,  there 
was  a  significant  probability  that  the 
debtor  might  default  on  the 
Consolidated  Note.  As  a  result,  the  Plan 
was  given  two  choices:  (1)  Keep  the 
Consolidated  Note,  or  (2)  exchange  the 
Consolidated  Note  for  another  new  note, 
which  also  would  be  unseciired.  The 


>  The  Department  notes  that  ERISA's  general 
standards  of  fiduciary  conduct  would  apply  to  the 
Plan's  acquisition  and  holding  of  the  Notes  and  the 
Consolidated  Note.  -The  Department  expresses  no 
opinion  herein  as  to  whether  the  failure  to  secure 
collateral  for  the  4th  note  or  the  Consolidated  Note 
by  the  Plan  violated  section  404(a)  of  the  Act.  In 
this  regard,  section  404(a)  of  the  Act  requires, 
among  other  things,  that  a  plan  fiduciary  discharge 
his  duties  with  respect  to  a  plan  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries 
in  a  prudent  fashion,  and  for  the  exclusive  purpose 
of  providing  benefits  to  participants  and 
beneficiaries  when  making  investment  decisions  on 
behalf  of  the  plan. 
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Plan  did  not  deem  it  advisable  from  a 
fiduciary  standpoint  or  otherwise  to 
exchange  the  Consolidated  Note  for  a 
new  note.  For  that  reason,  the  Plan 
chose  not  to  exchange  the  Consolidated 
Note  for  a  new  note. 

5.  Accordingly,  AWP  proposes  to 
lake  the  Plan  whole  by  making  an 

interest-free  loan  to  the  Plan  for: 

(1)  $340,187.38,  which  represents  the 
amoimt  due  on  the  Consolidated  Note  as 
of  Jime  30,  2000; 

(2)  opportunity  costs  as  follows:  (a) 
$16,571.63,2  which  represents  interest 
due  on  the  Consolidated  Note  from  June 
30,  2000,  the  last  date  when  the  Plan 
received  interest  on  the  Consolidated 
Note  to  January  26,  2001,  the  date  when 
AWP  purchased  CDs; »  and  (b)  an 
additional  amoimt  starting  January  26, 
2001  to  provide  the  Plan  with  a  rate  of 
return  on  the  $356,759.01  ($340,187.38 
+  16,571.63)  =  $356,759.01)  based  on 
the  continued  investment  by  AWP  in 
the  CD's  and  ending  on  the  date  the 
"Plan  receives  the  complete  Loan 
amount;  and 

(3)  $4,630.84,  which  reimburses  the 
Plan  for  all  interest  on  the  1st  Note  and 
2nd  Note,  due  respectively,  on  April  20. 
2001  and  April  15.  2002. 

6.  The  Loan  will  be  evidenced  by  a 
promissory  note  and  all  proceeds  will 
be  paid  to  the  Plan  within  30  days  .of 
publication  in  the  Federal  Register  of 
the  grant  of  this  exemption. 

7.  The  Loan  will  be  repaid  only  to  the 
extent  of  any  amount  recovered  by  the 
Plan  with  respect  to  the  Consolidated 
Note.  The  potential  Loan  obligation  on 
the  part  of  the  Plan  serves  the  legitimate 
purpose  of  preventing  a  "double 
recovery"  by  the  Plan. 

8.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
for  an  exemption  under  section  408(a)  of 
the  Act  for  the  following  reasons: 

(a)  The  Plan  pays  no  interest  nor 
incurs  any  other  expense  relating  to  the 
Loan; 

(b)  The  amount  of  the  Loan  includes 
the  following: 


^  The  calculated  amount  of  interest  due  on 
January  26,  2001  (the  date  the  first  CD  was 
purchased)  was  formulated  by  multiplying  the 
amount  due  on  the  Consolidated  Note  on  June  30, 
2000,  $340,187.38,  by  the  interest  rale  on  the 
Consolidated  Note  at  10%  per  annum  times  a 
fraction  with  the  numerator  being  the  number  of 
days  from  )une  30,  2000  to  January  26,  2001  and 
the  denominator  being  365  (representing  the 
number  of  days  within  a  year). 

'The  CDs  accrued  interest  at  the  rate  of  5.35% 
per  annum.  The  first  CD  was  purchased  on  January 
26,  2001  for  S185,000  and  the  second  CD  was 
acquired  on  January  31,  2001  (the  Original  CDs)  for 
the  balance  owed  to  the  Plan  on  that  date.  The 
Original  CDs  matured  at  the  end  of  April  2001  and 
have  been  reinvested  in  two  three  month  CDs. 


(1)  $340,187.38,  which  represents  the 
amount  due  on  the  Consolidated  Note 
on  June  30,  2000; 

(2)  opportunity  costs  as  follows:  (a) 
the  amount  due  on  the  Consolidated 
Note  from  Jime  30,  2000,  the  last  date 
when  the  Plan  received  principal  and 
interest  on  the  Consolidated  Note  to 
January  26,  2001,  the  date  when  AWP 
placed  funds  in  CDs;  and  (b)  an 
additional  amount  yet  to  be  determined 
to  provide  the  Plan  with  an  identical 
rate  of  return  as  AWP  received  as  a 
result  of  AWP's  investment  in  the  CDs 
for  the  period  between  January  26,  2001 
and  the  date  the  Plan  receives  the  Loan 
amount; 

(3)  $4,630.84  to  reimburse  the  Plan  for 
all  interest  on  the  1st  note  and  2nd  note, 
due  respectively,  on  April  20,  2001  and 
April  15,  2002;  and 

(c)  Any  repayment  by  the  Plan  is 
restricted  solely  to  the  amount,  if  any, 
recovered  by  the  Plan  with  respect  to 
the  Consolidated  Note. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  the  applicant  and 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Conunents  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 

For  Further  Information  Contact:  Mr. 
Khalif  Ford  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

The  Banc  Funds  Company,  LLC  (TBFC) 
Located  in  Chicago,  IL 

[Application  No.  D-110831 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10. 1990.)* 

Section  I.  Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  (1)  the  purchase  or 
redemption  of  interests  in  the  Banc 
Fund  VI  L.P.  (the  Partnership)  by 
employee  benefit  plans  (the  Plans) 


*  For  purposes  of  this  proposed  exemption, 
references  to  the  provisions  of  Title  1  of  the  Act, 
unless  otherwise  specified,  refer  also  to 
corresponding  provisions  of  the  Code. 


investing  in  the  Partnership,  where 
TBFC,  a  party  in  interest  with  respect  to 
the  Plans,  is  the  general  partner  of 
MidBanc  VI,  L.P.  (MidBanc  VI).  which 
is,  in  turn,  the  general  partner  (the 
General  Partner)  of  the  Partnership;  (2) 
the  sale,  for  cash  or  other  consideration, 
by  the  Partnership  of  certain  securities 
that  are  held  as  Partnership  assets  to  a 
party  in  interest  with  respect  to  a  Plan 
participating  in  the  Partnership,  where 
the  party  in  interest  proposes  to  acquire 
or  merge  with  the  portfolio  company 
(the  Portfolio  Company)  that  issued 
such  securities;  and  (3)  the  payment  to 
the  (^neral  Partner,  by  Plans 
participating  in  the  Partnership,  of  an 
incentive  fee  (the  Performance  Fee) 
which  is  intended  to  reward  the  General 
Partner  for  the  superior  performance  of 
investments  in  the  Partnership. 

This  proposed  exemption  is  subject  to 
the  following  conditions  as  set  forth 
below  in  Section  II. 

Section  11.  General  Conditions 

(a)  Prior  to  a  Plan's  investment  in  the 
Partnership,  a  Plan  fiduciary  which  is 
independent  of  TBFC  and  its  affiliates 
(the  Independent  Fiduciary)  approves 
such  investments  on  behalf  of  the  Plan. 

(b)  Each  Plan  investing  in  the 
Partnership  has  total  assets  that  are  in 
excess  of  $50  million. 

(c)  No  Plan  may  invest  more  than  10 
percent  of  its  assets  in  the  Partnership, 
and  the  interests  held  by  the  Plan  may 
not  exceed  25  percent  of  the  assets  of 
the  Partnership. 

(d)  No  Plan  may  invest  more  than  25 
percent  of  its  assets  in  investment 
vehicles  (i.e.,  collective  investment 
funds  or  separate  accounts)  managed  or 
sponsored  by  TBFC  and/or  its  affiliates. 

(e)  Prior  to  investing  in  the 
Partnership,  each  Independent 
Fiduciary  contemplating  investing 
therein  receives  a  Private  Placement 
Memorandum  and  its  supplement 
containing  descriptions  of  all  material 
facts  concerning  the  purpose,  structure 
and  the  operation  of  the  Partnership. 

(f)  An  Independent  Fiduciary  which 
expresses  further  interest  in  the 
Partnership  receives  a  copy  of  the 
^Partnership  Agreement  describing  the 
organizational  principles,  investment 
objective  and  administration  of  the 
Partnership,  the  manner  in  which  the 
Partnership  interests  may  be  redeemed, 
the  manner  in  which  Partnership  assets 
are  to  be  valued,  the  duties  and 
responsibilities  of  the  General  Partner, 
the  rate  of  remuneration  of  the  General 
Partner,  and  the  conditions  under  which 
the  General  Partner  may  be  removed.    • 

(g)  If  accepted  as  an  investor  in  the 
Partnership,  the  Independent  Fiduciary 
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(1)  Furnished  with  the  names  and 
addresses  of  all  other  participating  Plan 
and  non-Plan  investors  in  the 
Partnership; 

(2)  Required  to  acknowledge,  in 
writing,  prior  to  purchasing  an  interest 
in  the  Partnership  as  a  limited  partner 
(the  Limited  Partner)  that  such 
Independent  Fiduciary  has  received 
copies  of  such  documents;  and 

(3)  Required  to  acknowledge,  in 
writing,  to  the  General  Partner  that  such 
fiduciary  is  independent  of  TBFC  and 
its  affiliates,  capable  of  making  an 
independent  decision  regarding  the 
investment  of  Plan  assets, 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  able  to  make 
an  informed  decision  concerning 
participation  in  the  Partnership. 

(h)  Each  Plan  receives  the  following 
written  disclosures  from  the  General 
Partner  with  respect  to  its  ongoing 
participation  in  the  Partnership: 

(1)  Within  90  days  after  the  end  of 
each  fiscal  year  of  the  Partnership  as 
well  as  at  the  time  of  termination,  an 
annual  financial  report  containing  a 
balance  sheet  for  the  Partnership  as  of 
the  end  of  such  fiscal  year  and  a 
statement  of  changes  in  the  financial 
position  for  the  fiscal  year,  as  audited 
and  reported  upon  by  independent, 
certified  public  accountants.  The  annual 
reports  will  also  disclose  the 
remuneration  that  has  accrued  or  is  paid 
to  the  General  Partner. 

(2)  Within  60  days  after  the  end  of 
each  quarter  (except  in  the  last  quarter) 
of  each  fiscal  year  of  the  Partnership,  an 
unaudited  quarterly  financial  report 
consisting  of  at  least  a  balance  sheet  for 
the  Partnership  as  of  the  end  of  such 
quarter  and  a  profit  and  loss  statement 
for  such  quarter.  The  quarterly  report 
will  also  specify  the  remimeration  that 
is  actually  paid  or  accrued  to  the 
General  Partner. 

(3)  Such  other  written  information  as 
may  be  needed  by  the  Plans  (including 
copies  of  the  proposed  exemption  and 
grant  notice  describing  the  exemptive 
relief  provided  herein). 

(i)  At  least  annually,  the  General 
Partner  will  hold  a  meeting  of  the 
Partnership,  at  which  time,  the 
Independent  Fiduciaries  of  the 
participating  Plans  will  have  the 
opportunity  to  decide  on  whether  the 
Partnership  and/or  the  General  Partner 
should  be  terminated  as  well  discuss 
any  aspect  of  the  Partnership  and  the 
agreements  promulgated  thereunder 
with  the  General  Partner. 

(j)  Dxiring  each  year  of  the 
Partnership,  representatives  of  the 
General  Partner  will  be  available  to 
confer  by  telephone  or  in  person  with 


Independent  Fiduciaries  of  participating 
Plans  to  discuss  matters  concerning  the 
Partnership. 

(k)  The  terms  of  all  transactions  that 
are  entered  into  on  behalf  of  the 
Partnership  remain  at  least  as  favorable 
to  a  Plan  investing  in  the  Partnership  as 
those  obtainable  in  arm's  length 
transactions  with  unrelated  parties.  In 
this  regard,  the  valuation  of  assets  in  the 
Partnership  that  is  done  in  connection 
with  the  distribution  of  any  part  of  the 
General  Partner's  Performance  Fee  will 
be  based  upon  independent  market 
quotations  or  (where  the  same  are 
imavailable)  determinations  made  by  an 
independent  appraiser  (the  Independent 
Appraiser). 

(1)  In  the  case  of  the  sale  by  the 
Partnership  of  Portfolio  Company 
securities  to  a  party  in  interest  with 
respect  to  a  participating  Plan  that 
occiirs  in  connection  with  the 
acquisition  of  a  Portfolio  Company 
represented  in  the  Partnership's 
portfolio  (the  Portfolio),  the  party  in 
interest  may  not  be  the  General  Partner, 
TBFC,  any  employer  of  a  participating 
Plan,  or  any  affiliated  thereof,  and  the 
Partnership  receives  the  same  terms  as 
is  offered  to  other  shareholders  of  a 
Portfolio  Company. 

(m)  As  to  each  Plan,  the  total  fees  paid 
to  the  General  Partner  and  its  affiliates 
constitute  no  more  than  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(n)  Any  increase  in  the  General 
Partner's  Performance  Fee  is  based  upon 
a  predetermined  percentage  of  net 
realized  gains  minus  net  unrealized 
losses  determined  annually  between  the 
date  the  first  contribution  is  made  to  the 
Partnership  xmtil  the  time  the 
Partnership  disposes  of  its  last 
investment.  In  this  regard, 

(1)  Except  as  provided  below  in 
Section  n(o),  no  part  of  the  General 
Partner's  Performance  Fee  may  be 
withdrawn  before  December  31,  2007, 
which  represents  the  end  of  the 
Acquisition  Phase  (the  Acquisition 
Phase)  for  the  Partnership,  and  not  until 
Plans  have  received  distributions  equal 
to  100  percent  of  their  capital 
contributions  made  to  the  Partnership. 

(2)  F*rior  to  the  termination  of  the 
Partnership,  no  more  than  75  percent  of 
the  Performance  Fee  credited  to  the 
General  Partner  may  be  withdrawn  by 
the  Partnership. 

(3)  The  debit  accoimt  established  for 
the  General  Partner  to  calculate  the 
Performance  Fee  (the  Performsmce  Fee 
Accoimt)  is  credited  annually  with  a 
predetermined  percentage  of  net 
realized  gains  minus  net  unrealized 
losses,  minus  Performance  Fee 
distributions. 


(4)  No  portion  of  the  Performance  Fee 
may  be  withdrawn  if  the  Performance 
Fee  Accoimt  is  in  a  deficit  position. 

(5)  The  General  Partner  repays  all 
deficits  in  its  Performance  Fee  Account 
and  it  maintains  a  25  percent  cushion  in 
such  account  prior  to  receiving  any 
further  distribution. 

(0)  During  the  Acquisition  Phase  of 
the  Partnership  only, 

(1)  The  General  Partner  is  entitled  to 
take  distributions  with  respect  to  the 
Performance  Fee  in  the  amount  of  any 
income  tax  liability  it  or  its  affiliates 
become  subject  to  with  respect  to  net 
capital  gains  of  the  Partnership, 
provided  such  gains  are  based  upon  the 
sale  of  Portfolio  Company  securities  that 
is  initiated  by  a  third  party  in 
connection  with  a  merger,  tender  offer 
or  acquisition,  and  does  not  involve  the 
exercise  of  discretion  by  the  General 
Partner. 

(2)  The  tax  distributions  are  deducted 
from  the  Performance  Fee. 

(3)  The  General  Partner  repays  to  the 
Partnership  any  tax  refund  received  to 
the  extent  a  distribution  has  been  made 
to  such  General  Partner. 

(4)  The  General  Partner  provides  the 
Plans  with  an  annual  report  and 
accoimting  of  all  distributions  and 
repayments  attributable  to  income 
taxation  of  the  General  Partner  and  its 
affiliates,  including  written  evidence 
that  the  distributions  have  been  utilized 
exclusively  to  pay  the  income  tax 

liability- 

(p)  Tne  General  Partner  maintains,  for 
a  period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (q)  of  this 
Section  n  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occiured  if,  due 
to  circumstances  beyond  the  control  of 
the  General  Partner,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six 
year  period;  and 

(2)  No  party  in  interest  other  than  the 
General  Partner  shall  be  subject  to  the 
civil  penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(q)  below. 

(q)(l)  Except  as  provided  in  section 
(q)(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (p)  of  this  Section  II  shall  be 
unconditionally  available  at  their 
customary  location  diuing  normal 
business  hoius  by: 
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j  (A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service  (the  Service); 

(B)  Any  Independent  Fiduciary  of  a 
participating  Plan  or  any  duly 
authorized  representative  of  such 
Independent  Fiduciary; 

(C)  Ahy  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
Authorized  representative  of  such 
participant  or  beneficiary. 

(q)(2)  None  of  the  persons  described 
above  in  subparagraphs  (B)-(D)  of  this 
paragraph  shall  be  authorized  to 
examine  the  trade  secrets  of  the  General 
Partner  or  TBFC  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  HI.  Definitions 

I  For  purposes  of  this  proposed 
ekemption, 

(a)  The  term  "TBFC"  means  The  Banc 
Funds  Company,  LLC  and  any  affiliate 
of  TBFC  as  defined  in  paragraph  (b)  of 
Section  III. 

(b)  An  "affiliate"  of  TBFC  includes— 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  TBFC. 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  An  "Independent  Fiduciary"  is  a 
Plan  fiduciary  which  is  independent  of 
TBFC  and  its  affiliates  and  is  either  a 
Plan  administrator,  trustee,  named 
fiduciary,  as  the  recordholder  of  the 
Limited  Partner's  interest  in  the 
Partnership  or  an  investment  manager, 

(e)  The  term  "Portfolio  Companies" 
include  commercial  banks  and  other 
depository  institutions  such  as  savings 
banks,  savings  and  loan  associations, 
holding  companies  controlling  those 
entities  (together,  the  Bank  Companies), 
'and  companies  providing  financial 
services  in  the  United  States,  which' 
include,  but  are  not  limited  to, 
consumer  finance  companies  and 
demutualizing  life  insurance  companies 
(together,  the  Financial  Services 
Companies). 

(f)  The  term  "net  realized  gains" 
refers  to  the  excess  of  realized  gains 
over  realized  losses. 


(g)  The  term  "net  realized  losses" 
refers  to  the  excess  of  realized  losses 
over  realized  gains. 

(h)  The  term  "net  unrealized  losses" 
refer  to  the  excess  of  imrealized  losses 
over  unrealized  gains. 

(i)  The  term  "net  unrealized  gains" 
refers  to  the  excess  of  unrealized  gains 
over  unrealized  losses. 

For  a  gain  or  loss  to  be  "realized,"  an 
asset  of  the  Partnership  must  be  sold  for 
more  than  or  less  than  its  acquisition 
price.  For  a  gain  or  loss  to  be 
"imrealized,"  the  Partnership  asset  must 
increase  or  decrease  in  value  but  not  be 
sold. 

Preamble 

On  September  22, 1993,  the 
Department  granted  PTE  93-63  (58  FR 
49322),  a  temporary  exemption  which 
was  effective  for  a  period  of  eight  years 
from  the  date  of  the  grant.  PTE  93-63 
permitted  a  series  of  transactions 
relating  to  the  (a)  sale  by  the  Bank  Fund 
III  Group  Trust  (the  BF  III  Group  Trust) 
in  which  Plans  invested,  of  certain 
securities  which  had  been  issued  by 
Bank  Companies  and  held  in  the  BF  III 
Group  Trust's  Portfolio,  to  a  party  in 
interest  with  respect  to  a  Plan,  where 
the  party  in  interest  proposed  to  acquire 
or  merge  with  the  Bsuik  Company  that 
issued  such  securities.  In  addition,  PTE 
93-63  permitted  the  BF  III  Group  Trust 
to  purchase  Bank  Company  securities 
from  the  Midwest  Bank  Fund  I  Limited 
Partnership  (MBF  I  LP)  and  the  Midwest 
Bank  Fund  II,  Limited  Partnership  (MBF 
II  LP),  two  entities  organized  by  "The 
Chicago  Corporation  (TCC),  the 
company  from  which  TBFC  was  spun 
off.  Further,  PTE  93-63,  allowed  Plans 
investing  in  the  BF  III  Group  Trust  to 
pay  a  performance  fee  to  TCC  and 
subsequently  to  TBFC. 

On  March  5. 1997.  the  Department 
granted  PTE  97-15  at  62  FR  10078.  PTE 
97-15,  which  is  still  in  effect,  permits 
the  Banc  Fund  IV  Group  Trust  (the  BF 
rv  Group  Trust)  in  which  Plans  invest, 
to  sell  certain  securities  that  are  held  in 
the  BF  IV  Group  Trust  Portfolio  to  a 
party  in  interest  with  respect  to  a 
participating  Plan,  where  the  party  in 
interest  proposes  to  acquire  or  merge 
with  a  bank  company  or  a  financial 
services  company.  In  addition,  PTE  97- 
15  permitted  TCC  (and  currently 
permits  TBFC,  which  was  spun-off  from 
TCC  on  April  30, 1997)  to  receive  a 
Performance  Fee  from  Plans  investing  in 
the  BF  IV  Group  Trust. 

On  August  10,  2000,  the  Department 
granted  PTE  2000-37  at  65  FR  49018. 
PTE  2000-37  permits  the  purchase  or 
redemption  of  interests  in  the  Banc 
Fund  V,  L.P.  (BF  V)  by  Plans  investing 
in  the  Banc  Fund  V  Group  Trust  (the  BF 


V  Group  Trust),  where  TBFC,  a  party  in 
interest  with  respect  to  such  Plans,  is 
the  general  partner  of  MidBanc  V,  L.P., 
which  is,  in  turn,  the  general  partner  of 
BF  V.  In  addition,  PTE  2000-37  permits 
the  sale,  for  cash  or  other  consideration, 
by  BF  V,  of  certain  securities  that  are 
held  as  assets  of  BF  V,  to  a  party  in 
interest  with  respect  to  a  Plan 
participating  in  BF  V  through  the  BF  V 
Group  Trust,  where  the  party  in  interest 
proposes  to  acquire  or  merge  with  a 
bank  company  or  a  financial  services 
company  that  issued  the  securities. 
Further,  PTE  2000-37  permits  TBFC  to 
receive  a  Performance  Fee  from  Plans 
investing  in  the  Partnership  through  the 
BFV  Group  Trust. 5 

The  pooled  investment  vehicle  that  is 
described  herein  is  similar  to  five 
investment  funds  that  were  organized 
by  TCC  or  TBFC  in  1986,  1989,  1993, 

1996  and  1998  and  described  in  PTEs 
93-63,  97-15  and  2000-37.  As  noted 
above,  these  vehicles  have  been 
operated  by  TCC  and  more  recently,  by 
TBFC. 

Summary  of  Facts  and  Representations 

1.  TBFC  is  a  Chicago,  Illinois-based 
investment  advisory  firm  founded  in 

1997  as  a  spin-off  from,  and  by  the 
individuals  who  managed  the  financial 
services  company  advisory  division  of 
TCC.s  TBFC  is  a  registered  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940,  as  amended,  and  it  has  a 
single  line  of  business.  TBFC  currently 
provides  institutional  investors  with 
investment  management  services 
through  BF  IV  and  BF  V  and  it  acts  as 

a  fiduciary  with  respect  to  these  clients. 
TBFC  currently  manages  $126.2  million 
in  assets  of  plans  that  are  covered  under 
the  Act,  $195  million  in  the  assets  of 


5  In  1986.  TCC  organized  the  MBF  I  LP.  The 
general  partners  of  MBF  I  LP  were  two  partnerships 
(MidBanc  I  and  MidBanc  11).  whose  general  partners 
were  corporate  affiliates  of  TCC  and  whose  limited 
partners  were  members  of  TCC's  staff.  Less  than  25 
percent  of  the  assets  of  MBF  I  LP  were  provided  by 
Plans.  On  December  31.  1994,  MBF  I  LP  was 
liquidated. 

In  1989,  TCC  organized  the  MBF  H  LP.  This 
partnership  had  the  same  general  partners  as  MBF 

I  LP.  Also,  less  than  25  percent  of  the  assets  of  MBF 

II  LP  were  provided  bv  Plans.  On  December  31. 
1997.  MBF  II  LP  was  liquidated. 

Finally,  in  1993.  TCC  completed  the  organization 
of  Banc  Fund  III  (BF  III)  which  was  structured  as 
both  a  limited  partnership  and  a  group  trust. 

In  1996,  TCC  organized  Banc  Fund  IV  (BF  IV)^as 
a  limited  partnership  and  as  a  group  trust.  Each 
entity  has  or  had  investment  policies  and  strategies 
similar  to  the  proposed  investment  vehicle  (i.e.,  the 
Partnership). 

•* During  1997.  TCC's  parent  was  acquired  by  ABN 
AMRO  North  America.  Inc.  a  subsidiary  of  ABN 
AMRO  Bank  N.V..  a  global  bank  headquartered  in 
the  Netherlands.  The  acquisition  did  not  involve 
the  purchase  of  the  assets  of  TCC's  parent  and  TCC 
retains  its  separate  corporate  identity. 
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governmental  plans  and  $128.8  million 
in  non-Plan  assets. 

TBFC's  relevant  specialty  is  its 
expertise  in  the  financial  services  and 
banking  industries.  In  this  regard,  TBFC 
employees  provide  management, 
investment  and  capital  formation 
services  to  collective  investment 
vehicles  which  invest  in  commercial 
banks  and  other  financial  institutions 
and  expend  significant  resoiuces  to 
research  specific  financial  institutions. 

As  described  below,  TBFC  requests  an 
administrative  exemption  from  the 
Department  with  respect  to  the  piuchase 
or  redemption  of  interests  in  the 
Partnership  by  Plans  investing  in  the 
Partnership,  where  TBFC,  a  party  in 
interest  with  respect  to  such  Plans,  is 
the  general  partner  of  MidBanc  VI, 
which  is,  in  turn,  the  General  Partner  of 
the  Partnership.  In  addition,  TBFC 
requests  exemptive  relief  to  permit  the 
sale,  for  cash  or  other  consideration,  by 
the  Partnership  of  certain  securities  that 
are  held  as  Partnership  assets  to  a  party 
in  interest  with  respect  to  a  Plan 
participating  in  the  Partnership,  where 
the  party  in  interest  proposes  to  acquire 
or  merge  with  the  Portfolio  Company 
that  issued  such  seciuities.  Further, 
TBFC  requests  that  the  exemption  apply 
to  the  General  Partner's  receipt  of  a 
Performance  Fee  from  the  Partnership 
that  is  based  upon  a  debit  account 
structiue  (i.e.,  the  Performance  Fee 
Account)  which  will  keep  track  of  the 
General  Partner's  compensation  for 
managing  the  Partnership  but  will  not 
represent  actual  dollars  ^at  are  reserved 
or  set  aside  for  the  General  Partner. 

2.  The  Partnership  is  intended  to  be 
a  "pooled  fund"  as  that  term  is  defined 
in  29  CFR  2570.31(g).  All  employee 
benefit  plan  investors  that  are  Limited 
Partners  of  the  Partnership  must 
evidence  the  following  characteristics  in 
order  to  acquire  interests  as  Limited 
Partners:  (a)  Each  investor  must  commit 
to  making  at  least  $2  million  in  initial 
capital  contributions:  (b)  each  Plan  must 
have  at  least  $50  million  in  assets;  and 
(c)  no  Plan  may  invest  more  than  10 
percent  of  its  assets  in  interests  in  the 
Partnership  and  such  interests  held  by 
a  Plan  may  not  exceed  25  percent  of  the 
Partnership;  and  (e)  no  Plan  may 
subscribe  for  a  Limited  Partner's  interest 
which,  when  aggregated  with  all  other 
Plan  assets  that  are  subject  to 
investment  funds  or  separate  accounts 
managed  by  TBFC  and/or  its  affiliates, 
is  valued  in  excess  of  25  percent  of  such 
Plan's  net  assets.  The  Partnership  will 
not  be  organized  unless  $50  million  in 
capital  contribution  commitments  is 
subscribed  for  by  investors. 

3.  Approximately  5-10  Plans  may 
invest  in  the  Partnership.  An  additional 


8  to  12  non-Plan  investors  are  also 
expected  to  participate  in  the 
Partnership.  However,  no  Plan  may 
invest  more  than  25  percent  of  its  assets 
in  the  Partnership  and  every  other 
pooled  investment  vehicle  sponsored  by 
TBFC,  as  measured  on  the  date  of  such 
investment.  Each  participating  Plan 
must  invest  a  minimiun  of  $2  million  in 
the  Partnership.  Fiulher,  no  Plan 
benefiting  employees  of  TBFC  will  be 
permitted  to  invest  in  the  Partnership.^ 

4.  Pooled  investments  for  Plans 
investing  in  the  Partnership  will  be 
made  through  the  Partnership.  The 
maximum  capital  contribution 
commitment  of  the  Partnership  will  be 
$350  million.  The  primary  purpose  of 
the  Partnership  is  to  engage  in  the 
business  of  providing  capital  to, 
acquiring  equity  and  debt  interests  in, 
and  making  available  consultative 
services  to  Portfolio  Companies  such  as 
Bank  Companies  and  Finemcial  Services 
Companies  having  assets  imder  $10 
billion.  The  Partnership  may  also  invest 
in  demutualizing  thrift  institutions, 
business  services  companies  (providing 
outsourcing,  transaction  processing  and 
other  information  management  services 
to  Financial  Services  Companies), 
insurance  contracts,  short  term 
investments,  derivatives  (for  hedging 
purposes  only)  and  covered  put  and  call 
options.  Further,  the  Partnership  may 
make  loans  of  securities.  In  short,  it  is 
anticipated  that  the  Partnership  will 
share  the  same  basic  investment  strategy 
as  was  held  by  MBF  I,  MBF  n,  BF  m, 
BF  rv  and  BF  V,  and  in  many  ways,  the 
operations  and  fee  structures  of  these 
entities.^ 


'  Although  TBFC  will  not  be  affiliated  with,  or 
under  the  control  of,  or  controlling,  any 
participating  Plan,  it  is  likely  that  certain  Plans  will 
have  a  preexisting  relationship  with  TBFC  in  the 
form  of  an  investment  in  BF  IV  or  BF  V,  investment 
vehicles  managed  by  TBFC. 

■  According  to  TBFC,  there  are  circumstances 
militating  against  investments  by  the  Partnership  in 
either  BF  IV  or  BF  V.  First,  the  Partnership  will  be 
structured  as  a  separate  investment  entity  apart 
from  BF  IV  and  BF  V.  BF  IV,  BF  V  and  BF  VI 
(collectively,  the  Funds)  will  all  have  somewhat 
different  charters  with  respect  to  what  investments 
each  can  make.  Second,  many  companies  in  which 
the  Funds  invest  are  (or  will  be  acquired)  by  larger 
banks  within  three  years  of  the  particular  Fund 
making  an  investment.  Therefore,  something 
acquired  by  an  earlier  Fund  is  unlikely  to  be 
acquired  by  a  later  Fund.  Third,  the  Partnership 
will  not  come  into  existence  until  BF  IV  and  BF  V 
are  fully  invested,  90  concurrent  purchases  are 
deemed  impossible.  Fourth,  BF  FV  may  complete  its 
wind-up  and  termination  before  the  Partnership 
becomes  invested.  Fifth,  there  is  an  outright 
prohibition  against  the  Partnership  buying 
investments  in  BF  IV  and  BF  V  and  also  against 
investing  directly  in  BF  IV  and  BF  V.  Sixth,  the 
Partnership  will  invest  in  an  area  in  which  the 
availability  of  Portfolio  Company  securities  will  be 
extremely  limited.  For  the  Partnership  to  invest  in 
any  of  the  same  investment  vehicles  as  BF  IV  and 


5.  The  General  Partner  of  the 
Partnership  will  be  MidBanc  VI  LP.  The 
general  partner  of  MidBanc  VI  LP  will 
be  TBFC  and  the  Limited  Partners  will 
be  individuals  employed  by  TBFC.  The 
General  Partner  will  acquire  a  one 
percent  interest  in  the  Partnership,  for 
cash.  As  described  later  in  this  proposed 
exemption,  all  fees  that  are  paid  to  the 
General  Partner  and/or  its  affiliates  will 
be  paid  by  the  Partnership. 

"The  principal  place  of  business  of  the 
Partnership  will  be  208  LaSalle  Street, 
Chicago,  Illinois  or  at  such  other 
location  as  the  General  Partner  may 
select.  The  Partnership  is  expected  to 
terminate  on  December  31,  2011,  unless 
terminated  sooner. 

6.  Some  of  the  Limited  Partners  of  the 
Partnership  will  consist  of  non-Plan 
investors,  which  will  acquire,  by 
making  capital  contributions  in  cash 
directly  to  the  Partnership,  a  Limited 
Partner's  interest  in  such  Partnership. 
However,  as  noted  above,  other  Limited 
Partners  will  be  Plans  covered  imder  the 
provisions  of  the  Act,  and  governmental 
plans.  In  the  same  manner,  these  Plans 
will  acquire,  for  cash,  a  Limited 
Partner's  interest  in  the  Partnership.  It  is 
expected  that  upon  the  creation  of  this 
structure,  the  Plans  will  own  a  75 
percent  equity  interest  in  the 
Partnership.  Because  none  of  the 
exceptions  to  the  plan  asset  regulations 
will  apply,  the  assets  of  the  Partnership 
will  constitute  plan  assets.^ 

The  General  Partner  will  not  have  any 
control  over  the  decision  to  cause  any 
Plan  to  invest  in  the  Partnership.  Under 
these  circumstances,  the  decision  to 
participate  in  the  Partnership  will  be 
made  by  a  Plan  fiduciary  which  is 
independent  of  the  General  Partner.  In 
each  instance,  even  though  the  General 
Partner  may  present  a  Plan  fiduciary 
with  information  concerning  investment 
in  the  Partnership,  the  Plan  fiduciary 
who  makes  the  investment  decision  will 
agree  not  to  rely  on  the  advice  of  the 
General  Partner  as  the  primary  basis  for 
a  Plan's  investment,  and  the 
Independent  Fiduciary  will  be 
specifically  required  to  do  so  in  every 
instance.^"  The  General  Partner  assiunes 


BF  V,  it  would  mean  that  none  of  the  investment 
circumstances  described  above  would  apply. 
»See29CFR2510.3-101(a)(2)(ii)and(f).    • 
'"The  Department  notes  that  the  general 
standards  of  fiduciary  conduct  promulgated  under 
the  Act  would  apply  to  the  participation  in  the 
Partnership  by  an  Independent  Fiduciary.  Section 
404  of  the  Act  requires  that  a  fiduciary  discharge 
his  duties  respecting  a  plan  solely  in  the  interest  of 
the  plan's  participants  and  beneficiaries  and  in  a 
prudent  fashion.  Accordingly,  an  Independent 
Fiduciary  must  act  prudently  with  respect  to  the 
decision  to  invest  in  the  Partnership.  The 
Department  expects  that  an  Independent  Fiduciary, 
prior  to  investing  in  the  Partnership,  to  fully 
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that  a  Plan  will  invest  in  the  Partnership 
only  if  the  fiduciaries  of  the  Plan 
determine  that  investment  performance 
is  anticipated  to  be  superior." 

7.  The  contribution  provisions  for  the 
Partnership  will  be  identical  as  between 
Plan  and  non-Plan  investors.  For 
example,  capital  calls  for  Plans 
participating  in  the  Partnership  will  be 
concurrent  and  in  the  same  proportional 
amoimt  as  are  capital  calls  by  the    ' 
Partnership  from  Limited  Partners  that 
are  not  Plans. '^  ji^q  General  Partner 
may  call  any  amount  of  the  capital 
commitment  upon  7  days'  advance 
written  notice,  and  in  increments  of  3 
percent  or  more,  when  cash  is  needed 
to  fund  the  acquisition  of  Portfolio 
Company  securities  by  the  Partnership. 
However,  there  are  two  limitations  upon 
the  General  Partner's  power  to  call 
contributions.  First,  no  more  than  50 
percent  of  the  contribution  conunitment 
may  be  called  in  any  twelve  month 
period.  Second,  the  General  Partner 
cannot  call  any  contributions  after  the 
sixth  anniversary  date  of  the  inception 
of  the  Partnership  (the  period  running 
from  the  date  on  which  initial  capital 
contributions  are  made  to  such  sixth 
anniversary  date  being  referred  to  as 
"the  Acquisition  Phase"). 

If  an  investing  Plan  cannot  or  does  not 
meet  a  capital  call,  the  Partnership 
Agreement  provides  that  ten  days  after 
the  investor  receives  notice  of  default  on 
a  capital  call,  the  General  Partner  may 
(a)  permit  the  investor's  continued 
participation  in  the  Partnership  with  a 
commensurate  reduction  in  both  the 
investor's  proportionate  interest  in  such 
Partnership  and  aggregate  size  of  the 
Partnership;  "  (b)  declare  the  investor's 


understand  all  aspects  of  such  investments 
following  disclosure  by  the  General  Partner  of  all 
relevant  information. 

<  <  The  Department  is  not  expressing  an  opinion 
on  whether  the  Trustee  or  the  General  Partner 
would  be  deemed  to  be  fiduciaries  under  section 
3(21)(A)(ii)  of  the  Act  with  respect  to  a  Plan's 
investment  in  the  Partnership.  The  Department  is 
also  not  proposing  relief  for  the  rendering  of 
investment  advice  in  connection  with  the 
acquisition  of  interests  in  the  Partnership. 

*2  It  is  represented  that  capital  calls  will  be 
handled  as  follows: 

On  the  same  day,  the  General  Partner  will  notify 
all  Limited  Partners,  including  Plan  investors  that 
capital  is  being  called.  All  investors  will  have  7 
days  to  forward  the  appropriate  amount  of  cash. 

As  a  matter  of  practice,  all  Limited  Partners  will 
wire  their  contributions  to  the  Partnership  on  the 
same  day. 

All  investors'  contributions  will  be  credited  to  the 
Partnership's  Capital  Account. 

The  General  Partner  will  then  utilize  the 
Partnership's  Capital  Account  to  acquire  the 
appropriate  securities  until  the  Partnership  account 
is  exhausted,  at  which  time,  another  capital  call 
will  be  made. 

'^  Reductions  in  a  Limited  Partner's 
participations  are  based  upon  the  relatfve  amount 
of  capital  contributions  (hat  are  omitted.  For 


entire  capital  commitment  due  and 
piu-sue  collection  of  the  same;  or  (c) 
expel,  at  fair  market  value,  the 
defaulting  investor  and  offer  its  interest 
in  the  Partnership  first  to  the  non- 
defaulting  investors  and  then  to  non- 
investors  who  are  qualified  to  invest  in 
such  Partnership.  In  making  the  choice 
between  these  alternatives,  it  is 
represented  that  the  General  Partner 
will  be  guided  by  then-current 
investment  strategies  and  the  best 
interest  of  the  non-defaulting  investors. 

8.  The  terms  of  the  Partnership 
control  the  duties  and  authority  of  the 
General  Partner.  For  example,  the 
General  Partner,  at  its  own  expense,  will 
provide  the  Partnership  with  personnel 
who  are  able  to  imdertake  the 
investment  strategies  for  these  entities 
as  well  as  perform  their  clerical, 
bookkeeping  and  administrative 
fimctions.  In  addition,  the  General 
Partner,  at  its  own  expense,  will  provide 
the  Partnership  with  office  space, 
telephones,  copying  machines,  postage 
and  all  other  necessary  items  of  office 
services.  Further,  the  General  Partner 
will  control  proxy  voting  on  all  Portfolio 
securities."*  The  Partnership  Agreement 
permits  the  General  Partner  to  allocate 
securities  transactions  to  broker-dealers 
of  its  choice. 

The  General  Partner  will  prepare,  or 
cause  to  be  prepared  on  behalf  of  the 
Partnership,  the  following  reports:  (a) 
annual  audited  financial  statements; 
and  (b)  quarterly  unaudited  financial 
statements.  In  addition,  the  General 
Partner  will  keep  the  accounts  of  the 
Partnership. 's 


example,  if  a  Limited  Partner  subscribes  for  a  10 
percent  interest  in  the  Partnership  and  neglects  to 
honor  25  percent  of  its  commitment,  the  Limited 
Partner  will  only  have  a  7.5  percent  interest  in  the 
Partnership  if  it  is  permitted  to  continue  its 
investment. 

'<The  Department  is  not  providing  exemptive 
relief  herein  for  any  prohibited  transactions  that 
may  arise  as  a  result  of  proxy  voting  on  the  part  of 
the  General  Partner.  The  Department  also  notes  that 
the  general  standards  of  fiduciary  conduct 
promulgated  under  the  Act  would  apply  to  such 
voting  practices. 

"Some  examples  of  the  types  of  accounts  that 
will  be  maintained  by  the  Partnership  for  each 
Limited  Partner  are  (a)  the  Capital  Account,  which 
reflects  the  original  capital  paid  into  the 
Partnership  by  the  Limited  Partner  and  any 
adjustments  thereto;  (b)  the  Income  Account,  to 
which  will  be  credited  income,  interest,  dividends, 
fees  for  services  (i.e.,  consulting  services  provided 
by  the  Partnership  to  financial  institutions)  and  any 
other  income  items  (other  than  gains  or  los.ses  on 
the  sale  or  other  disposition  of  securities  or  other 
assets  and  other  than  income  from  high  yield 
investments)  and  (o  which  will  be  debited  any 
expenses  of  the  Partnership  other  than  those  which 
are  to  be  taken  into  account  to  determine  gains  and 
losses;  and  (c)  the  Gain  Account,  to  which  will  be 
credited  or  debited  gains  or  losses  after  expenses  of 
sale,  when  and  as  realized  from  the  sale  or  other 
disposition  by  the  Partnership  of  securities  or  other 
assets,  whether  or  not  any  such  gain  or  loss  is 


9,  Under  the  Partnership  Agreement, 
two  types  of  fees  will  be  payable  to  the 
General  Partner  by  the  Partnership. 
These  fees  are  a  management  fee  (the 
Management  Fee)  and  the  Performance 
Fee,  the  components  of  which  are 
described  below. 

The  General  Partner's  Management 
Fee  is  payable  as  a  percentage  of  the 
aggregate  capital  contributions  to  the 
Partnership.  The  fee  will  be  equal  to  5 
percent  of  the  first  $20  million  in  capital 
contributions,  1.79  percent  of  the  next 
$280  million  of  capital  contributions 
and  2  percent  on  amounts  in  excess  of 
$300  million.  On  average,  the  fee  will 
not  exceed  2  percent  of  conunitted 
capital  when  all  capital  is  contributed, 
even  if  the  Partnership  is  capitalized  at 
less  than  S300  million."* 

Although  Limited  Partners  will 
receive  distributions  from  the 
Partnership  throughout  its  duration,  if. 
as  a  result  of  distributions  to  the 
Limited  Partners,  paid-in  capital 
contributions  are  reduced  to  50  percent 
or  less  of  the  original  aggregate  capital 
contributions  to  the  Partnership  after 
December  31.  2008,  the  Management 
Fee  will  be  reduced  to  70  percent  of  the 
amount  otherwise  payable,  effective  for 
fiscal  years  subsequent  to  the  year  in 
which  said  reduction  was  achieved. 
Upon  the  return  to  the  Limited  Partners 
of  capital  contributions  so  as  to  reduce 
their  capital  contributions  to  25  percent 
or  less  of  the  total  capital  contributions 
paid-in,  the  Management  Fee  will  be 
reduced  to  50  percent  of  the  amount 
otherwise  payable,  effective  for  fiscal 
years  subsequent  to  the  year  in  which 
said  reduction  was  achieved. 

10.  In  addition  to  the  Management 
Fee,  the  General  Partner'"  will  be 
entitled  to  receive  the  Performance  Fee, 
which  will  accrue  annually  in  a  debit 
account  (i.e.,  the  Performance  Fee 
Account)  between  the  date  the  first 
contribution  is  made  to  the  Partnership 
until  the  time  the  Partnership  disposes 
of  its  last  investment.  As  noted  above, 


recognized  or  constitutes  long-term  or  short-term 
capital  gain  or  loss  or  ordinary  income  or  loss  for_ 
Federal  income  tax  purposes. 

<<^It  is  represented  that  the  Management  Fee  is 
covered  by  the  statutory  exemptive  relief  available 
under  section  408(b)(2)  of  the  Act.  However,  the 
Department  expresses  no  opinion  herein  on 
whether  the  General  Partner's  receipt  of  the 
Management  Fee  will  satisfy  the  terms  and 
conditions  of  section  406(b)(2)  of  the  Act. 

■^  As  briefly  alluded  to  in  Representation  1 , 
certain  employees  of  TBFC,  generally  those  who 
take  an  active  part  in  the  management  of  the 
Partnership,  are  limited  partners  in  MidBanc  VI,  the 
General  Partner  of  the  Partnership.  MidBanc  VI  will 
be  entitled  to  receive  the  Performance  Fee  to  the 
extent  that  it  is  earned.  MidBanc  VI  will  then 
allocate  the  Performance  Fee  among  TBFC  and  the 
employees  of  TBFC  who  are  limited  partners  in 
MidBanc  VI. 
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the  Performance  Fee  Account  will 
provide  a  mechanism  for  measuring  the 
General  Partner's  compensation  for 
managing  the  Partnership.  Such  account 
will  be  a  "moving"  balance  that  will 
reflect  the  activity  of  the  Partnership 
instead  of  actual  dollars  that  are 
reserved  or  set  aside  for  the  General 
Partner.  Until  distributions  from  the 
Performance  Fee  Account  are  made, 
funds  that  the  debit  account  credits 
represent  will  be  invested  for  the  benefit 
of  the  Limited  Partners. 

The  Performance  Fee  will  be  paid 
during  the  final  three  years  of  the 
Partnership.  Simply  stated,  the 
Performance  Fee  will  equal  20  percent 
of  the  excess  of  net  realized  gains  minus 
net  unrealized  losses  of  the  Partnership, 
minus  allowed  distributions  determined 
annually  between  the  date  of  the  first 
contribution  to  the  Partnership  until  the 
disposition  of  the  last  Partnership  asset. 

In  addition,  the  General  Partner's 
Performance  Fee  will  subject  to  the 
following  terms  and  conditions: 

(a)  Fee  Base.  As  noted  above,  the 
amount  credited  to  the  C^neral  Partner 
as  the  Performance  Fee  will  be  equal  tQ 
a  percentage  of  net  realized  gains  minus 
net  unrealized  losses.  The  fee  will  be 
annually  credited  to  the  (General 
Partner.  18 

(b)  Reduced  Availability.  Prior  to  the 
termination  of  the  Partnership,  only  75 
percent  of  the  General  Partner's 
Performance  Fee  may  be  drawn  from  the 
Partnership.  (This  limit  will  also  apply 


to  special  income  tax  draws  as 
described  in  Representation  12.) 

(c)  Limited  Deferral/Return  of  Capital. 
Again,  with  the  exception  of  the  General 
Partner's  income  tax  liabilities  that  are 
described  in  Representation  12, 
distributions  of  the  Performance  Fee 
cannot  be  made  until  January  1 ,  2009, 
which  is  after  the  completion  of  the 
Partnership's  Acquisition  Phase. 
Withdrawals  with  respect  to  the 
Performance  Fee  cannot  be  paid  until 
investors  have  received  distributions 
equal  to  100  percent  of  their  capital 
contributions.  19 

(d)  Debits.  The  General  Partner's 
Performance  Fee  Account  is  debited  for 
the  appropriate  percentage  of  realized 
losses  and  net  uiu-ealized  losses  and 
distributions  pursuant  to  the  formula. 
The  Performance  Fee  caimot  be  drawn 
when  the  Performance  Fee  Account  is  in 
a  deficit  position.  Thus,  if  a  gain  is 
realized  whea  the  Performance  Fee 
Accoimt  is  in  a  deficit  position,  no 
Performance  Fee  can  be  paid  to  the 
General  Partner  and  accrue  in  the 
Performance  Fee  Account.  Sufficient 
gains  must  be  realized  to  restore  the 
deficit,  restore  the  25  percent  cushion 
and  generate  surplus  before  any  part  of 
the  Performance  Feet  can  eventually  be 
drawn  down. 

(e)  Unrealized  Gains.  Although  net 
unrealized  losses  are  subtracted  from 
net  realized  gains  before  the 
Performance  Fee  is  calculated,  net 
unrealized  gains  are  excluded  from  the 
calculation  of  the  General  Partner's 

Example  #1 


Performance  Fee.  In  essence,  the 
exclusion  of  net  unrealized  gains  serves 
as  an  additional  reserve  ensuring  that 
the  General  Partner  will  not  be 
permitted  withdrawals  based  on  early 
gains  that  are  subject  to  offset  by  later 
losses.  The  exclusion  of  net  unrealized 
gains  and  the  inclusion  of  net 
unrealized  losses  in  the  Performance 
Fee  calculation  operate  to  create  a 
moving  threshold  or  hurdle.  If  the 
(general  Partner  draws  on  its 
Performance  Fee  Account  and  the 
Partnership  experiences  a  later  loss,  the 
General  Partner  cannot  take  another  fee 
until  that  loss  is  made  Up. 

(f)  Distribution  Repayment.  The 
General  Partner  must  repay  any  deficit 
in  the  Performance  Fee  Account  such 
that  if  the  Partnership  were  to  terminate 
at  any  time,  the  General  Partner  would 
not  have  received  a  Performance  Fee  in 
excess  of  that  which  reflects  the 
Partnership's  performance  to  that  date. 

11.  The  following  examples  illustrate 
the  calculation  of  the  General  Partner's 
Performance  Fee.  Although  the 
Performance  Fee  may  be  drawn 
annually  for  the  specific  purpose  of 
satisfying  the  General  Partner's  tax 
liabilities  imder  certain  limited 
circumstances  (see  Section  II(o)  and 
Representation  12),  generally  the 
Performance  Fee  can  only  be  drawn 
during  2009  and  2011,  the  final  three 
years  of  the  Partnership's  anticipated 
term.  However,  for  purposes  of 
illustration,  four  draw  years  have  been 
assumed  in  the  examples. 


Year 

Cumulative  net 
position 

Performance 
fee  account 

Maximum 
draw 

Draw  or  Refund 

1  

2  

3 

4 

$800 
200 

1,000 
700 

$160 

40 

200 

140 

$120 

30 

150 

105 

$120 
(90) 
120 
(45) 

Year  1  Assume  that  when  the  Performance 
Fee  first  becomes  drawable  in  2009  the 
Partnership's  Cumulative  Net  Position  is 
$800.  The  General  Partner's  Performance  Fee 
is  20%  of  $200  or  $160.  The  General  Partner 
may  draw  75%  of  the  $160  or  $120.2" 

Year  2    The  Partnership's  Cumulative  Net 
Position  at  the  end  of  Year  2  is  $200.  The 


General  Partner's  Performance  Fee  is  20%  of 
$200  or  $40.  The  General  Partner  is  entitled 
to  draw  $30,  but  since  it  has  previously 
drawn  $120.  it  must  refund  $90. 

Year  3    The  Partnership  now  has  a 
Cumulative  Net  Position  of  $1 ,000.  The 
General  Partner's  Performance  Fee  is  $200 
with  a  permitted  draw  of  $150.  Because  the 


General  Partner  has  previously  drawn  a  net 
amount  of  $30  at  the  end  of  Year  2  (i.e.,  $120 
-  S90),  it  may  now  draw  an  additional  $120. 
Year  4    The  Partnership's  Cumulative  Net 
Position  falls  to  $700  and  the  General 
Partner's  Performance  Fee  falls  to  $140.  The 
75%  draw  equals  $105,  but  the  General 
Partner  has  previously  drawn  a  tt)tal  of  $150 


"  Any  payments  of  the  Performance  Fee  will 
reflect  realized  gains  inuring  to  the  Partnership.  For 
the  Partnership  to  make'a  Performance  Fee  payment 
to  the  General  Partner,  it  must  sell  a  Partnership 
investment  for  a  price  exceeding  the  purchase  price 
for  such  investment.  Therefore,  the  proceeds  of  the 
sale  will  reflect  the  source  of  Performance  Fee 
payments. 

After  the  Partnership  has  invested  its  capital,  it 
will  have  two  sources  of  cash.  One  i&  income 
received  from  its  investments,  such  as  dividends  or 


interest.  The  other  is  money  received  when  it  sells 
an  investment. 

"Where  a  partnership,  such  as  the  Partnership 
described  herein,  makes  a  distribution  to  the 
Limited  Partners,  that  distribution  can  include  any 
of  the  following:  Income,  realized  gains,  and/or 
return  of  capital.  Income  and  gains  can  arise  at  any 
time  during  the  partnership's  life.  Although  income 
and  gains  occur  after  the  initial  investment  phase 
of  a  partnership,  in  the  case  of  the  Funds,  such 
distributions  have  occurred  during  the  Acquisition 
Phase.  However  generally,  the  contributed  capital 


that  gives  rise  to  a  gain  attributed  to  the  Partnership 
during  the  Acquisition  Phase  will  be  reinvested  by 
the  General  Partner.  Conversely,  the  contributed 
capital  that  gives  rise  to  a  gain  attributed  to  the 
Partnership  after  the  Acquisition  Phase  has  been 
completed,  will  be  distributed  to  a  Limited  Partner 
if  the  gain  is  realized  alter  the  Acquisition  Phase 
expires. 

■    ''"  The  assumption  is.  for  purposes  of  this 
example,  that  all  Limited  Partners  investing  in  the 
Partnership  have  received  a  100  percent  return  of 
their  capital  contributions. 
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(i.e.,  $120  -  $90  +  $120).  Therefore,  the 


General  Partner  must  make  a  refund  to  the 
Partnership  of  $45. 

Example  #2 


Year 


Cumulative  net 
position 


Performance 
fee  account 


Maximum 
draw 


Draw  or  Refund 


$2,000 

1,000 

500 

900 


$400 
200 
100 
180 


$300 

150 

75 

135 


$300 

(150) 

(75) 

60 


Tear  1    Assume  that  when  the  General 
Partner's  Performance  Fee  first  becomes 
drawable  in  2009,  the  Cumulative  Net 
Position  for  the  Partnership  is  $2,000.  The 
General  Partner's  Performance  Fee  is  20%  of 
$2,000  or  $400.  The  General  Partner  may 
draw  75%  of  the  $400  fee  or  $300.  $100  or 
25%  of  the  draw  amount  must  be  left  in  the 
Partnership  as  a  cushion. 2' 

Year  2    The  Cumulative  Net  Position  for 
the  Partnership  at  the  end  of  Year  2  has  fallen 
to  $1,000.  The  General  Partner's  Performance 
Fee  is  20%  of  $1,000  or  $200.  The  General 
Partner  is  entitled  to  draw  $150,  but  since  it 
has  previously  drawn  $300,  it  must  refund 
$150. 

Year  3    The  Cumulative  Net  Position  for 
the  General  Partner  has  fallen  to  $500.  The 
General  Partner's  Performance  Fee  now  falls 
to  $100  (i.e.,  20%  of  $500]  with  a  permitted 
draw  of  $75  and  a  cushion  of  $25.  Because 
the  General  Partner  has  previously  drawn 
$150  ($300  -  $150),  it  must  make  a  refund 
to  the  Partnership  of  $75. 

Year  4    The  Cumulative  Net  Position  for 
the  Partnership  is  $900  at  the  end  of  Year  4. 
The  General  Partner's  Performance  Fee  is 
20%  of  $900  or  $180.  The  General  Partner's 
75%  draw  on  the  Performance  Fee  equals 
$135.  However,  since  the  General  Partner  has 
previously  drawn  a  total  of  $75  ($300  -  $150 
-  $75),  it  may  now  draw  a  Performance  Fee 
of  $60. 

12.  The  C^neral  Partner  has  been 
informed  by  its  counsel  that  gains 
realized  by  the  Partnership  will,  to  the 
extent  that  they  are  allocable  to  the 
General  Partner's  Performance  Fee 
Account,  be  taxable  to  the  (general 
Partner  in  the  year  gains  are  realized  by 
the  Partnership,  even  though  the 
distribution  of  gains  attributable  to  the 
General  Partner  will  be  deferred. 
Therefore,  to  enable  the  individual 
owners  of  the  General  Partner  or  its 
affiliates  (collectively,  referred  to  as  the 
General  Partner)  to  discharge  thefr 
obligations  to  state  or  federal  taxing 
authorities,  it  is  proposed  that  an 
amount  sufficient  to  pay  taxes 
(representing  approximately  5  percent 
of  the  gains  of  the  Partnership)  be 
distributed  to  the  General  Partner  solely 
during  the  Partnership's  Acquisition 


2'  The  assumption  is  again,  for  purposes  of  this 
eixample,  that  all  Plans  investing  in  the  Partnership 
have  received  a  100  percent  return  of  their  capital 
aantributions. 


Phase.  The  sale  of  the  Portfolio 
Company  securities  that  gives  rise  to  the 
early  distribution  of  such  gains  may 
only  occur  in  connection  with  a  third 
party  merger,  acquisition  or  tender  offer 
and  not  through  an  exercise  of 
discretion  by  the  General  Partner. 

Such  distributions  will  be  charged 
against  the  (General  Partner's 
Performance  Fee  Account  and  will 
reduce  the  balance  that  is  used  to 
calculate  the  25  percent  cushion 
required  before  actual  distributions  can 
be  made  to  the  C^neral  Partner.  22  In  the 
event  the  (General  Partner  receives  a  tax 
refund,  the  amount  will  be  repaid  by  the 
General  Partner  to  the  Partnership  to  the 
extent  a  distribution  has  been  made  to 
such  General  Partner. 

To  ensure  that  tax  refunds  are  repaid, 
the  General  Partner  will  retain  an 
independent  accoimting  firm  to 
calculate  the  tax  liabilities  and  credits. 
If  a  tax  payment  is  owed  by  the  General 
Partner,  it  will  appear. as  an  asset  (i.e., 
a  receivable)  on  the  Partnership's 
financial  reports  that  are  given  to  the 
Limited  Partners. 

In  addition,  the  tax  distributions  will 
be  in  the  exact  eimount  of  the  General 
Partner's  tax  liability.  All  funds  received 


22  With  the  exception  of  the  General  Partner,  all 
Limited  Partners  will  receive  distributions  of  gains 
when  they  are  realized.  (As  noted. previously,  this 
could  occur  prior  to  the  ending  of  the  Acquisition 
Phase  for  the  Partnership.)  For  example,  if  at  any 
time  during  the  Partnership's  existence,  a  Portfolio 
Company  security  is  purchased  for  SI  million  and 
sold  by  the  General  Partner  for  S3  million,  a  S2 
million  gain  will  be  realized  by  the  Partnership. 
The  Limited  Partners  will  own  SI. 6  million  of  the 
gain  while  the  General  Partner  will  own  S400.000 
of  the  gain  (i.e..  20  percent  of  the  Performance  Fee). 
Both  Plan  and  non-Plan  Limited  Partners  will 
receive  an  aggregate  distribution  of  Sl.fi  million 
which  will  be  allocated  among  such  Limited 
Partners.  Depending  on  whether  the  Limited 
Partner  receiving  a  portion  of  the  SI  .6  million  gain 
is  a  taxable  or  non-taxable  entity,  the  amount 
allocated  to  the  Limited  Partner  will  be  taxed. 
Although  the  $400,000  gain  attributable  to  the 
General  Partner  will  be  deferred,  the  Ser\'ice  will 
view  the  General  Partner  as  having  received  taxable 
income  of  $400,000.  If  the  tax  rate  is  25  percent,  the 
General  Partner  will  owe  the  Service  S100.000.  It 
is  the  S100.000  that  the  General  Partner  seeks  to 
obtain  as  a  tax  distribution.  The  General  Partner's 
remaining  Performance  Fee  amount  of  $300,000 
will  stay  in  the  Partnership  even  though  the 
Limited  Partners  will  receive  their  proportionate 
share  of  the  SI. 6  million. 


in  the  distribution  will  be  forwarded  to 
the  Service  and  no  portion  will  be 
retained  by  either  the  (General  Partner  or 
the  Limited  Partners.  Therefore,  there 
will  be  no  gain  by  the  General  Partner. 

Finally.  TBFC  notes  that  all  of  the 
Limited  Partners  were  made  aware  of 
the  tax  distribution  feature  of  the 
Partnership.  TBFC  states  that  this 
disclosure  was  made  before  the  Limited 
Partners  determined  to  commit  capital 
to  the  Partnership. 

13.  The  Partnership  will  terminate 
upon  the  earliest  to  occur  of  (a)  the 
complete  distribution  of  its  assets,  (b)  a 
vote  in  favor  of  termination  by  75 
percent  of  the  Limited  Partners,^^  or  (c) 
December  31,  2011.  If  it  would  be  to  the 
financial  benefit  of  the  Limited  Partners 
to  extend  the  term  of  the  Partnership 
beyond  2011,  extensions  of  up  to  two 
years  may  be  initiated  by  the  General 
Partner.  Any  further  extension  must  be 
approved  by  the  Limited  Partners 
holding  a  majority  of  the  Limited 
Partnership  interests.  Neither  the 
(^neral  Partner  nor  the  Partnership  may 
acquire  additional  Partnership 
investments  at  the  time  of  an  extension. 
The  purpose  of  the  extension  will  be  to 
allow  the  General  Partner  to  liquidate 
the  Partnership's  existing  investments, 
distribute  the  cash  proceeds  received 
from  the  liquidation  to  the  Limited 
Partners,  and  terminate  the  Partnership. 

Upon  termination  of  the  Partnership, 
all  Portfolio  positions  will  be  liquidated. 
Partnership  expenses  will  be  paid  and 
distributions  will  be  made  (including 
any  remaining  portion  of  the  General 
Partner's  Performance  Fee).  If  all  assets 
cannot  be  converted  into  cash  or  if  it 
would  be  disadvantageous  to  liquidate 
every  asset,  remaining  assets  may  be 
distributed  in-kind,  at  the  discretion  of 
the  (^neral  Partner,  The  General  Partner 
will  then  receive  a  fractional  portion  of 
its  fee,  in-kind.  To  ensure  that  the 
C^neral  Partner  will  not  select  higher 
income-generating  Partnership  assets  for 
itself,  each  Limited  Partner,  as  well  as 
the  (General  Partner,  will  receive  a 


"  A  vote  of  75  percent  of  the  Limited  Partners  to 
remove  the  General  partner  will  also  result  in  the 
termination  of  the  Partnership. 
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proportionate  share  of  each  Portfolio 
Company  security  that  is  distributed  in- 
kind. 

14.  The  following  example  illustrates 
the  manner  in  which  in-kind 
distributions  will  be  made  by  the 
General  Partner: 

A.ssume  that  there  are  only  two  Limited 
Partners  investing  in  the  Partnership  and  iiidi 
each  has  received  a  full  return  of  capital. 
Non-Plan  A  investor  has  a  Partnership 
interest  worth  $60  and  Plan  B  has  a 
Partnership  interest  worth  S40. 

The  Partnership  holds  100  shares  of  Bank 
X  stock  which  it  acquired  for  $5  per  share. 
Upon  termination  of  the  Partnership.  Bank  X 
stock  is  worth  S7  per  share. 

The  total  unrealized  gain  attributable  to 
Bank  X  stock  is  {$7— S5)  x  100  =  $200. 

The  General  Partner's  Performance  Fee  is 
equal  to  $200  x  20%  =  $40. 

The  General  Partner  receives  $40  $7  =  5.7 
shares  of  Bank  X  stock. 

The  non-Plan  investor  receives  60%  x 
94.3  =  S6.6  shares  of  Bank  X  stock. 

The  Plan  investor  receives  40%  x  94.3  = 
37.7  shares  of  Bank  X  stock. 

15.  In  general,  Partnership  interests 
will  not  be  assignable,  and  no  Limited 
Partner  may  assign  or  otherwise 
transfer,  pledge  or  otherwise  encumber 
any  or  all  of  its  interest  in  the 
Partnership  without  the  prior  consent  of 
the  General  Partner.  However,  a  Limited 
Partner  may  transfer  its  interest  only 
after  extending  to  the  Partnership  and 
the  other  Limited  Partners  the  right  of 
"first  offer." 

In  addition,  because  the  Partnership's 
investment  philosophy  is  inconsistent 
with  at-will  withdrawals,  redemptions 
of  Partnership  interests  by  Plan 
investors  are  limited  to  situations  where 
(a)  a  replacement  Plan  is  available  from 
either  current  Plans  investing  in  the 
Partnership  or  there  are  new,  qualified 
investors;  (b)  a  Plan  submits  to  the 
General  Partner,  a  written  opinion  of 
counsel  to  the  effect  that  the  Plan's 
continued  participation  in  the 
Partnership  would  violate  the  Act  and 
that  relief  from  the  violation  cannot  be 
obtained;  and  (c)  the  Partnership  fails  to 
obtain  the  exemptive  relief  proposed 
herein  necessary  for  its  operation.  This 
information  will  be  disclosed  to 
investors. 

16.  The  Partnership  Agreement 
requires  that  the  General  Partner 
provide  the  Independent  Fiduciary  of 
each  Plan  proposing  to  invest  in  the 
Partnership  with  a  copy  of  the  Private 
Placement  Memorandum  by  the  General 
Partner.  The  Private  Placement 
Memorandum  describes  all  material 
facts  concerning  the  purpose,  structure 
and  operation  of  the  Partnership. 

If  the  Independent  Fiduciary 
expresses  further  interest  in 
participating  in  the  Partnership,  such 


Independent  Fiduciary  will  be  provided 
with  copies  of  the  Partnership 
Agreement  outlining  the  organizational 
principles,  investment  objectives  and 
administration  of  the  Partnership,  the 
manner  in  which  Partnership  interests 
can  be  redeemed,  the  duties  of  the 
parties  retained  to  administer  the 
Partnership  and  the  manner  in  which 
Partnership  assets  will  be  valued,  the 
duties  and  responsibilities  of  the 
General  Partner,  the  rate  of 
remuneration  that  the  General  Partner 
will  be  paid  and  the  conditions  under 
which  the  General  Partner  may  be 
removed.  Once  the  Independent 
Fiduciary  has  made  a  decision  to  invest 
in  the  Partnership,  the  General  Partner 
will  provide  such  Independent 
Fiduciary  with  the  names  and  addresses 
of  all  other  participating  Plans  as  well 
as  non-Plan  investors. 

17.  The  Independent  Fiduciary  will 
be  required  to  acknowledge,  in  writing, 
prior  to  purchasing  a  Limited  Partner's 
interest  in  the  Partnership  that  such 
fiduciary  has  received  copies  of  the 
foregoing  documents.  The  Independent 
Fiduciary  will  also  be  required  to 
acknowledge,  in  writing,  to  the  General 
Partner  that  such  fiduciary  is 
independent  of  the  General  Partner  and 
its  affiliates,  capable  of  making  an 
independent  decision  regarding  the 
investment  of  Plan  assets, 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  able  to  make 
an  informed  decision  concerning 
participation  in  the  Partnership. 

With  respect  to  its  ongoing 
participation  in  the  Partnership,  each 
Plan  will  receive  the  following  written 
disclosures  from  the  General  Partner: 

(a)  Within  90  days  after  the  end  of  each 
fiscal  year  of  the  Partnership  as  well  as  at  the 
time  of  termination,  an  annual  financial 
report  containing  a  balance  sheet  for  the 
Partnership  as  of  the  end  of  such  fiscal  year 
and  a  statement  of  the  changes  in  the 
financial  position  for  the  fiscal  year,  as 
audited  and  reported  upon  by  independent, 
certified  public  accountants.  The  annual 
report  will  also  disclose  the  remuneration 
actually  paid  or  accrued  to  the  General 
Partner. 

(b)  Within  60  days  after  the  end  of  each 
quarter  (except  in  the  last  quarter)  of  each 
fiscal  year  of  the  Partnership,  an  unaudited 
quarterly  financial  report  consisting  of  at 
least  a  balance  sheet  for  the  Partnership  as  of 
the  end  of  such  quarter  and  a  profit  and  loss 
statement  for  such  quarter.  The  quarterly 
report  will  also  specify  the  remuneration  that 
is  actually  paid  or  accrued  to  the  General 
Partner. 

In  addition  to  the  foregoing  reports, 
the  General  Partner  will  prepare  and 
distribute  to  each  Plan  such  other 
information  as  may  be  reasonably 


requested  by  the  Plans  to  comply  with 
the  reporting  requirements  of  the  Act  or 
Code  (including  copies  of  the  proposed 
exemption  and  grant  notice  with  respect 
to  the  exemptive  relief  granted  herein). 

At  least  annually,  the  General  Partner 
will  hold  a  meeting  of  the  Partnership, 
at  which  time,  the  Independent 
Fiduciaries  of  participating  Plans  will 
have  the  opportunity  to  decide  on 
whether  the  Partnership  or  the  General 
Partner  should  be  terminated  as  well  as 
discuss  any  aspect  of  the  Partnership 
and  Partnership  Agreement  under 
which  it  is  operated.  Finally,  during 
each  year  of  the  Partnership, 
representatives  of  the  General  Partner 
will  be  available  to  confer  by  telephone 
or  in  person  with  Independent 
Fiduciaries  on  matters  concerning  the 
Partnership. 

18.  The  terms  of  all  transactions  that 
are  entered  into  on  behalf  of  the 
Partnership  by  the  General  Partner  will 
be  at  least  as  favorable  to  an  investing 
Plan  as  those  obtainable  in  arm's  length 
transactions  with  unrelated  parties.  In 
this  regard,  valuations  of  (and  for]  the 
Partnership  will  be  needed  for  general 
accounting  purposes,  to  determine  the 
value  of  the  Partnership's  assets  for 
reports  to  the  Limited  Partners,  for 
distributions  of  securities  and  to 
calculate  the  General  Partner's 
Performance  Fee  when  the  General 
Partner  seeks  to  draw  upon  it.  The 
General  Partner,  subject  to  the  review 
and  approval  of  the  Valuation 
Committee,  will  determine  the  fair 
market  value  of  the  assets  and  liabilities 
of  the  Partnership  as  of  each  fiscal 
date.24  The  Valuation  Committee,  which 
is  the  same  advisory  committee  that 
served  MBF  I.  MBF  U  and  BF  III,  and 
currently  serves  BF  IV  and  BF  V,  will 
also  serve  as  the  Independent  Appraiser. 
The  Valuation  Committee  is  composed 
of  three  members  who  are  expef  ienced 
in  valuing  the  securities  of  Portfolio 
Companies.  None  of  the  members  of  the 
Valuation  Committee  has  an  ownership 


■'*  It  is  represented  that  the  General  Partner  will 
gather  all  requisite  information  to  produce  the 
valuation.  This  information  may  include  pricing 
information  on  any  exchange-traded  securities  plus 
more  voluminous  operating  and  financial  data  on 
the  companies  for  whose  securities  there  is  a 
thinner  market.  The  General  Partner  will  then 
compile  this  infomraiton  into  a  report  which  is 
submitted  to  the  Valuation  Committee.  After 
reviewing  the  submitted  information,  the 
Committee  will  meet  with  the  staff  of  the  General 
partner  to  discuss  the  valuation  tnaterials.  At  the 
end  of  this  meeting,  the  Valuation  Committee  will 
set  the  valuation  for  all  Portfolio  hedgings.  Thus, 
from  Ixith  a  legal  and  operative  standpoints,  the 
partnership  Agreement  will  control  the  valuation 
process  and  the  Valuation  Committee  will  value  the 
Fund. 
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or  creditor  relationship  with  the  General 
Partner. 

As  the  Independent  Appraiser,  each 
member  of  the  Valuation  Committee 
must  not  be  controlled  by  (or  control) 
TBFC  or  the  Partnership  and  must  not 
receive  more  than  5  percent  of  their 
lowest  annual  income  from  the  General 
Partner  or  the  Partnership,  either  during 
the  term  of  the  Partnership  or  in  the 
three  years  preceding  its  creation. 
Individual  members  of  the  Valuation 
Committee  or  the  entire  committee  may 
be  removed  by  the  General  Partner  only 
for  cause  and  with  or  without  cause  by 
Limited  Partners  holding  a  majority  of 
the  Limited  Partnership  interests.  A 
majority  of  the  Limited  Partners  must 
approve  a  replacement  Independent 
Appraiser.  If  the  Limited  Partners  and 
the  General  Partner  cannot  agree  upon 
a  replacement  Independent  Appraiser, 
the  firm  of  KPMG  Peat  Marwick  LLP 
will  be  appointed. 

Although  the  General  Partner  will 
nominate  the  Independent  Appraiser, 
the  Limited  Partners  will  be  given  the 
option  of  either  approving  or 
disapproving  the  nominee.  The 
Independent  Appraiser  will  not  be 
appointed  absent  the  affirmative  written 
approval  of  a  majority  of  the  Limited 
Partners.  However,  the  Limited  Partners 
will  have  no  veto  power  over  the 
General  Partner's  decision  that  an 
Independent  Appraiser  is  required. 

If  applicable,  the  Independent 
Appraiser  will  use  the  principles  set 
forth  in  Revenue  Ruling  59-60  and  any 
regulations  that  the  Department  might 
propose  to  define  "Adequate 
Consideration"  to  determine  fair  market 
value.  The  valuations  made  by  the 
Independent  Appraiser  will  be  binding 
upon  the  General  Partner.  In  addition, 
the  Independent  Appraiser  will  issue  a 
report  to  the  General  Partner  which  sets 
forth  the  Independent  Appraiser's 
pricing  methodology  and  rationale  for 
securities  it  has  been  asked  to  value. 
Such  report  will  be  issued  after  each 
required  valuation  and  will  comply 
with  the  aforementioned  regulations. 

With  respect  to  seciuities  for  which  a 
market  exists,  the  Independent 
Appraiser  will  determine  their  value 
according  to  the  following  principles: 

(a)  National  Securities  Exchange.  Any 
security  which  is  listed  on  a  national 
securities  exchange  generally  will  be 
valued  based  on  its  last  sales  price  on 
the  national  securities  exchange  on 
which  the  security  is  principally  traded 
on  the  valuation  date.^^  If  no  sale  of  a 


listed  security  occurred  on  the  valuation 
date,  the  value  will  be  based  on  the  last 
bid  price. 

(bj  No  Listing.  Any  seciu-ity  which  is 
not  listed  on  a  national  securities 
exchange  will  be  valued  upon  the  last 
publicly  available  bid  price. ^"^ 

(c)  Discount  for  Uliquidity.  Anything 
herein  to  the  contrary  notwithstanding, 
the  Independent  Appraiser  in  its 
discretion  may  apply  a  discount  for 
illiquidity,  on  the  valuation  of  securities 
that  have  a  thin  public  market. 

In  the  event  that  there  is  no 
independent  market  for  a  security  or  the 
security  is  not  listed  on  a  national 
securities  exchange,  the  Independent 
Appraiser  will  be  required  to  value  such 
securities.  Under  such  circumstances, 
the  securities  will  be  valued  at  the  time 
of  acquisition  at  their  cost.  The 
Independent  Appraiser  will  continue 
valuing  the  securities  at  their  cost  until 
a  determination  is  made  that  a  different 
valuation  level  is  indicated  by  the 
occurrence  of  (a)  a  significant  change  in 
book  value,  (b)  a  significant  change  in 
a  Portfolio  Company's  business,  (c)  a 
significant  third-party  transaction,  or  (d) 
any  other  significant  change  in  the 
Financial  Company,  its  industry  or  the 
general  market. 

19.  With  respect  to  transactions  that 
may  arise  during  the  existence  of  the 
Partnership  and  which  involve  parties 
in  interest  with  respect  to  participating 
Plans,  the  General  Partner  requests 
exemptive  relief  irom  the  provisions  of 
section  406(a)  of  the  Act.  Specifically, 
TBFC  requests  exemptive  relief  where 
the  Partnership  sells  securities  in  the 
Partnership  Portfolio  for  cash  or  other 
seciu-itiesto  a  party  in  interest  with 
respect  to  a  participating  Plan  in  the 
context  of  an  acquisition  or  merger  by 
the  party  in  interest,  provided  the  party 
in  interest  is  not  an  affiliate  of  the 
General  Partner.  TBFC  represents  that 
the  Partnership  will  receive  the  same 
offer  that  other  shareholders  of  Portfolio 
Companies  will  receive.  Because  the 
Partnership  will  always  be  a  minority 
shareholder  in  such  situation,  TBFC 
states  that  the  Partnership  will  be  in  the 
position  of  a  beneficiary  of  the 


25 7BPC  explains  that  the  phrase  "principally 
traded"  means  that  if  a  security  is  traded  on  more 
than  one  exchange  and  if  the  trade  prices  differ 
bflftween  exchanges,  the  value  will  be  taken  firom  the 


exchange  on  which  the  largest  volume  of  that 
security  has  traded. 

^*>TBFC  explains  that  the  most  recent  trade  price 
is  not  used  to  value  a  security  in  this  instance 
because  it  may  be  too  dated  to  provide  an  accurate 
estimate  of  value.  Instead.  TBFC  considers  the  bid 
price  to  be  indicative  of  the  current  value  at  which 
someone  would  be  willing  to  acquire  a  security  on 
the  valuation  date.  TBFC  further  notes  that  the  use 
of  the  bid  price  rather  than  the  previous  trading  or 
closing  price  in  valuing  a  security  provides  a 
conservative  valuation  approach  which  will  result, 
in  most  instances,  in  a  lower  Performance  Fee  paid 
to  the  General  Partner.  The  Department  assumes 
that  the  bid  price  described  herein  represents  active 
bids  and  is  a  true  indicator  of  market  prices. 


acquisition  offer,  and  it  will  not  be  in 
the  position  of  an  active  player  in  the 
merger  or  acquisition  transactions. 

20.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  participation  by  an  Plan  in  the 
Partnership  will  be  approved  by  an 
Independent  Fiduciary. 

(b)  Each  Plan  investing  in  the 
Partnership  will  have  assets  that  are  in 
excess  of  $50  million. 

(c)  No  Plan  will  invest  more  than  10 
percent  of  its  assets  in  the  Partnership 
and  a  Plan's  respective  interest  in  this 
entity  will  not  represent  more  than  25 
percent  of  the  assets  of  such 
Partnership. 

(d)  No  Plan  will  invest  more  than  25 
percent  of  its  assets  in  investment  funds 
and  separate  accounts  managed  or 
sponsored  by  TBFC  and/or  its  affiliates. 

(e)  Prior  to  making  an  investment  in 
the  Partnership,  each  Independent 
Fiduciary  contemplating  investing 
therein  will  receive  offering  materials 
which  disclose  all  material  facts  . 
concerning  the  purpose,  structure  and 
operation  of  the  Partnership  and  the  fees 
paid  to  the  General  Partner. 

(f)  Each  Plan  investing  in  the 
Partnership  will  be  required  to 
acknowledge,  in  writing,  prior  to 
purchasing  interests  that  such  fiduciary 
has  received  copies  of  such  documents 
and  to  acknowledge,  in  writing,  to  the 
General  Partner  that  such  fiduciary  is  (1) 
independent  of  the  General  Partner  and 
its  affiliates.  (2)  capable  of  making  an 
independent  decision  regarding  the 
investment  of  Plan  assets;  and  (3) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  able  to  make 
an  informed  decision  concerning 
participation  in  the  Partnership. 

(g)  The  General  Partner  will  make 
quarterly  and  annual  written  disclosures 
to  participating  Plans  with  respect  to  the 
financial  condition  of  the  Partnership 
and  the  total  fees  that  it  will  receive  for 
services  rendered  to  such  Partnership. 

(h)  The  General  Partner  will  hold 
annual  meetings  and  conduct  periodic 
discussions  with  Independent 
Fiduciaries  to  address  matters 
pertaining  to  the  Partnership. 

(i)  The  terms  of  all  transactions  that 
are  entered  into  on  behalf  of  the 
Partnership  by  the  General  Partner  shall 
remain  at  least  as  favorable  to  an 
investing  Plan  as  those  obtainable  in 
arm's  length  transactions  with  unrelated 
parties.  In  this  regard,  the  valuation  of 
assets  of  the  Partnership  will  be  based 
upon  independent  market  quotations  or' 
determinations  made  by  an  Independent 
Appraiser. 
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(j)  As  to  each  Plan,  the  total  fees  paid 
to  the  General  Partner  and  its  affiliates 
will  constitute  no  more  than  reasonable 
compensation. 

(k)  Any  increase  in  the  General 
Partner's  Performance  Fee  will  be  based 
upon  a  predetermined  percentage  of  net 
realized  gains  minus  net  unrealized 
losses.  In  this  regard, 

(1)  Except  as  described  below  in 
paragraph  (1)  of  this  Representation  20, 
no  part  of  the  General  Partner's 
Performance  Fee  may  be  withdrawn 
before  December  31,  2009,  which 
represents  the  completion  of  the 
Acquisition  Phase  of  the  Partnership 
and  not  until  the  Limited  Partners  have 
received  distributions  equal  to  100 
percent  of  their  capital  contributions  to 
the  Partnership. 

(2)  Prior  to  tne  termination  of  the 
Partnership,  no  more  than  75  percent  of 
the  Performance  Fee  credited  to  the 
General  Partner  may  be  withdrawn  from 
the  Partnership. 

(3)  The  Performance  Fee  Accoimt 
established  for  the  General  Partner  will 
be  credited  with  net  realized  gains  and 
charged  for  net  unrealized  losses  and 
Performance  Fee  distributions. 

(4)  The  General  Partner  will  repay  all 
deficits  in  its  Performance  Fee  Account 
and  it  will  maintain  a  25  percent 
cushion  in  such  account  before 
receiving  any  further  distribution. 

(1)  The  General  Partner  will  be 
entitled  to  take  distributions  with 
respect  to  its  Performance  Fee  in  the 
amoimt  of  any  income  tax  liability  it  or 
its  affiliates  become  subject  to  with 
respect  to  net  capital  gains  of  the 
Partnership: 

(i)  only  during  the  Partnership's 
Acquisition  Phase;  and 

(ii)  provided  such  gains  are  based  on 
the  sale  of  Portfolio  Company  securities 
that  is  initiated  by  a  third  party  in 
connection  with  a  merger,  tender  offer 
or  acquisition. 

(m)  The  General  Partner  will  be 
obligated  to  repay  to  the  Partnership  any 
tax  refund  received  to  the  extent  a 
distribution  has  been  made  to  such 
General  Partner. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  Plans  intending  to 
invest  in  the  Partnership  within  3  days 
of  the  date  of  publication  of  the  notice 
of  pendency  in  the  Federal  Register. 
Such  notice  will  include  a  copy  of  the 
notice  of  proposed  exemption,  as 
published  in  the  Federal  Register,  as 
well  as  a  supplemental  statement,  as 
required  pursuant  to  29  CFR 
2570.43(b)(2),  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  and/ or  to  request  a  hearing. 


Comments  and  hearing  requests  with 
respect  to  the  proposed  exemption  are 
due  33  days  after  the  date  of  publication 
of  the  proposed  exemption  in  the 
Federal  Register. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  693-8556.  (This  is  not 
a  toll-free  number.) 

Unifi,  Inc.  Retirement  Savings  Plan  (the 
Plan)  Located  in  Greensboro,  North 
Carolina 

[Application  No.  D-11094] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406Cb)(l) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  of  a  certain  parcel  of  improved  real 
property  (the  Property)  by  the  Plan  to 
Unifr,  Inc.,  the  Plan's  sponsor  and,  as 
such,  a  party  in  interest  with  respect  to 
the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(a)  The  proposed  sale  is  a  one-time 
cash  transaction; 

(b)  The  Plan  receives  the  greater  of:  (i) 
$7,500,000;  or  (ii)  fair  market  value  for 
the  Property,  as  established  by  an 
independent  qualified  appraiser  at  the 
time  of  the  sale; 

(c)  The  Plan  pays  no  commissions  or 
other  expenses  associated  with  the  sale; 
and 

(d)  the  applicant  files  Form  5330  with 
the  Internal  Revenue  Service  (IRS)  and 
pays  all  of  the  appropriate  excise  taxes 
within  60  days  of  the  date  that  the  grant 
for  this  proposed  exemption  is 
published  in  the  Federal  Register. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  successor  in  interest 
to  the  Unifi,  Inc.  Profit  Sharing  Plan  and 
Trust,  which  was  merged  therein 
effective  December  25,  2001.  The  Plan  is 
a  defined  contribution  profit  sharing 
plan  with  a  safe  harbor  cash  or  deferred 
arrangement.  As  of  December  31,  2001, 
the  Plan  had  4,754  participants,  and 
$169,680,792  in  total  assets.  The  Plan's 
real  estate  trustee  is  Merrill  Lynch  Trust 
Company  of  North  Carolina  (MLTC  of 
N.C.),  a  North  Carolina  corporation, 
having  its  principal  office  at  1600 
Merrill  Lynch  Drive,  MSC-0601, 
Pennington,  New  Jersey.  MLTC  of  N.C. 


is  the  current  title  holder  of  the 
Property. 

Unifi,  Inc.  (Unifi)  is  the  sponsor  of  the 
Plan.  Unifi  is  a  New  York  corporation 
which  is  in  the  business  of  texturizing 
and  producing  fabrics. 

2.  In  1987,  Unifi  contributed  the 
Property  to  the  Plan,  and  subsequently 
leased  (the  Lease)  such  Property  back    - 
from  the  Plan.  These  transactions  were 
the  subject  of  an  individual  prohibited 
transaction  exemption  (PTE)  granted  by 
the  Department  (see  PTE  87-28,  52  FR 
8380,  March  17, 1987).  The  Lease 
expired,  by  its  terms,  on  March  12, 
2002.  The  applicant  maintains  that  all 
terms  and  conditions  of  PTE  87-28  have 
been  met.  The  applicant,  however, 
makes  no  representations  as  to  whether 
Wachovia  Bank  and  Trust  Company, 
N.A.  (Wachovia)  fulfilled  all  of  its 
obligations  as  the  independent  fiduciary 
(the  I/F)  under  PTE  87-28.27  jhe 
applicant  states  that  at  all  times  during 
the  Lease,  the  Plan  received  rent 
payments  consistent  with  the  fair 
market  value  of  the  property,  as 
required  by  the  Lease.  However,  in  a 
prior  application  submitted  to  the 
Department  on  March  13,  2002,  which 
requested  relief  for  a  continuation  of  the 
Lease  by  Unifi,^^  the  applicant  stated 
that  Wachovia,  the  I/F  for  the  Lease 
under  PTE  87-28,  unilaterally  elected  to 
cease  functioning  as  an  independent 
fiduciary  for  the  Plan  effective  on  or 
before  March  13,  2002.  Therefore,  as  of 
that  date,  Unifi  states  that  it  was 
engaging  in  a  prohibited  transaction  by 
continuing  the  Lea^e  pursuant  to  a 
holdover  provision  contained  therein. 
Unifi  represents  that  it  was  unsuccessful 
in  locating  a  successor  I/F  for  the  Lease 
or  a  new  lease  of  the  Property  to  Unifi. 
In  this  regard,  Unifi  states  that  it  will 
file  Form  5330  with  the  IRS  and  pay  all 
of  the  appropriate  excise  taxes  for  the 
period  that  the  Property  remains  leased 
after  March  12,  2002  to  Unifi  until  the 
date  of  the  proposed  sale  of  the  Property 
to  Unifi.  Such  excise  taxes  will  be  paid 
within  sixty  (60)  days  of  the  date  that 
the  final  exemption  for  this  proposed 
sale  is  published  in  the  Federal 
Register. 

The  applicant  represents  that  the  Plan 
has  paid  no  expenses  or  holding  costs 
during  the  period  of  time  it  has  owned 
the  Property.  Unifi  has  paid  all  real 
estate  taxes,  the  cost  of  improvements, 
repairs  or  insurance  during  the  time  the 
Property  has  been  owned  by  the  Plan,  as 


2^  In  this  regard,  the  Department  is  providing  no 
opinion,  or  comments,  at  this  time  with  respect  to 
Wacbovia's  successhil  completion  of  its  duties  and 
obligations  as  the  I/F  for  the  Lease. 

^'This  application  was  subsequently  withdrawn 
by  Unifi  (see  Exemption  Applicaiton  No.  D-11080). 
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was  required  by  the  Lease  under  PTE 
87-28. 

'    4.  The  Property  is  located  at  7201 
West  Friendly  Street  in  Greensboro, 
North  Carolina.  The  Property  consists  of 
8.52  acres  of  land  with  improvements. 
These  improvements  are  a  one  and  two- 
story,  single-user  professional  office 
building,  containing  approximately 
98,717  square  feet  of  gross  building  area. 
The  Property  was  appraised  on  March  7, 
2002  (the  Appraisal)  by  Mark  A.  Morgan 
and  Fred  H.  Beck,  Jr.,  MAI,  CCIM,  both 
qualified  independent  real  estate 
appraisers  (collectively,  the  Appraisers). 
The  Appraisers  are  with  Fred  H.  Beck 
and  Associates,  LLC,  Real  Estate 
Appraisers  and  Consultants,  which  is 
located  on  6525  Morrison  Boulevard, 
Charlotte,  North  Carolina. 

In  determining  the  fee  simple  estate  ^^ 
value  of  the  Property,  the  Appraisers 
considered  the  Cost  Approach,  the 
Income  Approach,  and  the  Sales 
Comparison  Approach.  Based  on  their 
analysis,  the  Property  had  a  fair  market 
value  of  approximately  $7.5  million,  as 
of  March  7,  2002.  In  addition,  the 
Appraisal  states  that  the  current  fair 
market  rental  rate  for  the  entire 
Property,  as  would  be  leased  to  one 
tenant  on  an  absolute  net  basis,  was 
$72,058  per  month,  as  of  March  7,  2002. 
Unifi  represents  that  it  is  currently 
paying  this  amount  to  the  Plan  each 
month  as  rent  for  the  Property. 

The  applicant  states  that  the 
Appraisal  will  be  updated  at  the  time  of 
the  proposed  transaction,  in  order  to 
ensure  that  the  Plan  receives  no  less 
than  the  current  fair  market  value  of  the 
Property  (i.e.,  the  fee  simple  estate)  on 
the  date  of  the  sale.  In  any  event,  the 
applicant  represents  that  the  purchase 
price  of  the  Property  to  be  paid  by  Unifi 
will  be  the  greater  of:  (i)  $7,500,000,  the 
fair  market  value  as  currently  appraised; 
or  (ii)  the  fair  market  value  of  the 
Property  as  determined  by  the  updated 
Appraisal. 

5.  The  applicant  proposes  that  Unifi 
purchase  the  Property  from  the  Plan  in 
a  one-time  cash  transaction.  The 
applicant  represents  that  the  proposed 
transaction  would  be  in  the  best  interest 
and  protective  of  the  Plan  because, 
among  other  things,  the  Plan  will  pay  no 
expenses  or  commissions  associated 
with  the  sale.  Unifi  will  pay  the  Plan  an 
amount  equal  to  the  current  fair  market 
value  of  the  Property,  as  established  by 
an  independent,  qualified  appraiser.  In 
this  regard,  the  applicant  maintains  that 


-"The  Appraisal  deflnes  the  term  "fee  simple 
ifstate"  as  "*    *    *  aljsolute  ownership 
unencumbered  by  any  other  interest  or  estate, 
subject  only  to  the  limitations  Imposed  by  the 
government  powers  of  taxation,  eminent  domain, 
police  {lower  and  escheat." 


the  Property  is  not  adjacent  to  any  other 
real  estate  owned  by  Unifi  or  the  Plan. 
The  sale  of  the  Property  by  the  Plan  to 
Unifi  will  help  to  avoid  the  time  and 
expense  of  locating  an  uru^lated  third 
party  buyer  *°  or  lessee  for  the  Property. 
In  addition,  the  applicant  wants  to 
avoid  the  time  and  expense  of  obtaining 
the  Department's  approval  for  a  new 
lease  of  the  Property  to  Unifi,  pursuant 
to  a  new  PTE  with  a  new  I/F. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  the  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  Plan  will  receive  the  greater  of: 
(i)  $7,500,000;  or  (ii)  the  fair  market 
value  for  the  Property,  as  established  by 
an  independent  qualified  appraiser  at 
the  time  of  the  sale; 

(c)  the  Plan  will  pay  no  commissions 
or  other  expenses  associated  with  the 
sale; 

(d)  the  sale  will  enable  the  Plan  to  sell 
the  Property,  which  is  currently  subject 
to  a  lease  that  became  a  prohibited 
transaction  under  the  Act  as  of  March, 
2002;  and 

(e)  the  applicant  will  file  Form  5330 
with  the  IRS  and  pay  appropriate  excise 
taxes  within  60  days  of  the  date  of  a 
grant  of  this  proposed  exemption. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  693-8540.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


"'The  applicant  represents  that  the  Plan  has  lieen 
unsuccessful  in  Ux-.ating  an  independent  third  party 
buyer  for  the  Property. 


(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  3rd  day  of 
June,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor.  Department  of  State. 
|FR  Doc.  02-14221  Filed  6-5-02:  8:45  am] 
BILUftO  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2002- 
28;  (Exemption  Application  No.  D-10869), 
et  al.] 

Grant  of  individual  Exemptions; 
Massachusetts  Mutual  Insurance 
Company  (MassMutual) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemption. 

SUMMARY:  This  document  contains  an 
exemption  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
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exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasiuy  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedines  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Massachusetts  Mutual  Insurance 
Company  (MassMutual)  Located  in 
Springfield,  Massachusetts 

[Prohibited  Transaction  Exemption  2002-  ; 
Exemption  Application  No.  D-10869] 

Exemption 

Section  I.  Retroactive  Exemption  for  the 
Purchase  of  Fund  Shares 

For  the  period  firom  April  1, 1995 
until  June  6,  2002,  the  restrictions  of 
sections  406(a)  and  406(b)  of  the  Act 
and  the  taxes  imposed  by  section  4975 
of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  to  the  purchase  by  an 
employee  benefit  plan  (the  Client  Plan) 
(directly  or  through  a  single  customer  or 
pooled  separate  account  or  other  pooled 
vehicle)  of  shares  of  one  or  more 
diversified  open-end  management 


investment  companies  (Fund  or  Funds) 
in  exchange  for  Client  Plan  assets 
transferred  in-kind  to  a  Fund  from  a 
single  customer  or  pooled  separate 
account  or  other  pooled  vehicle  holding 
plan  assets  maintained  by  MassMutual 
(a  Separate  Accoimt),  where 
MassMutual  or  its  affiliate  is  the  Fund's 
■investment  adviser  and  a  Client  Plan 
fiduciary. 

The  exemption  is  subject  to  the 
following  conditions: ' 

(a)  No  sales  commissions,  redemption 
fees,  or  other  fees  are  paid  by  the  Client 
Plan  in  connection  with  the  purchase  of 
Fund  shares  by  a  Client  Plan. 

(b)  All  transferred  assets  are  either 
cash  or  securities  for  which  market 
quotations  are  readily  available. 

(c)  The  assets  transferred  in-kind  to 
the  Funds  constitute  the  Client  Plan's 
pro  rata  portiofi  of  the  assets  held  by  the 
Separate  Account  immediately  prior  to 
the  transfer. 

(d)  The  Client  Plan  receives  Fimd 
shares  having  a  total  net  asset  value 
equal  to  the  value  of  the  assets 
transferred  by  the  Client  Plan  on  the 
date  of  the  transfer,  as  determined  in  a 
single  valuation  performed  in  the  same 
manner  at  the  close  of  the  same  business 
day  with  respect  to  all  Client  Plans 
participating  in  the  transaction  on  such 
date,  in  accordance  with  the  procedures 
set  forth  in  Rule  17a-7  of  the  Investment 
Company  Act  of  1940  (the  1940  Act) 
(using  sources  independent  of 
MassMutual  and  the  Fund)  and  the 
procediu«s  established  by  the  Funds 
pursuant  to  Rule  1 7a-7  for  the  valuation 
of  such  assets. 

(e)  An  Independent  Fiduciary  with 
respect  to  each  Client  Plan  receives 
advance  written  notice  of  an  in-kind 
transfer  and  purchase  of  assets  and  full 
written  disclosure  of  information 
concerning  the  Funds,  including: 

(1)  A  current  prospectus  for  each 
Fund  to  which  the  Separate  Account's 
assets  may  be  transferred,  updated  as 
necessary,  deliverable:  (i)  In  hard  copy 
format  either  automatically  or  upon 
timely  notification  to  the  Independent 
Fiduciary  that  a  hard  copy  format  is 
available  upon  request;  or  (ii)  in 
electronic  copy  format  upon  timely 
notification  to  the  Independent 
Fiduciary  that  such  electronic  format  is 
available  by  accessing  MassMutual 's 
internet  website. 

(2)  A  statement  describing  the 
investment  advisory  and  other  fees  to  be 


<  The  Department  notes  that  the  exemption  does 
not  provide  relief  for  any  prohibited  transactions 
that  may  arise  in  connection  with  terminating  a 
separate  investment  account,  or  permitting  certain 
plans  to  withdraw  from  a  separate  investment 
account  that  is  not  terminating,  or  liquidating  or 
transferring  any  plan  assets  held  by  the  separate 
investment  account. 


charged  to,  or  paid  by,  a  Client  Plan  and 
the  Funds  to  the  Fund  Adviser, 
including  the  nature  and  extent  of  any 
differential  between  the  rates  of  the  fees 
paid  by  the  Fimd  and  the  rates  of  the 
fees  paid  by  the  Client  Plan  in 
connection  with  the  Client  Plan's 
investment  in  the  Separate  Account; 

(3)  A  statement  of  the  reasons  why 
MassMutual  considers  such  investment 
to  be  appropriate  for  the  Client  Plan; 
emd 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
MassMutual  with  respect  to  which 
Client  Plan  assets  may  be  invested  in 
Fund  shares,  including  the  nature  of  the 
limitations. 

(f)  The  Independent  Fiduciary  may: 
(1)  Opt-out  of  the  in-kind  transfer  of  the 
Client  Plan's  interest  in  the  Separate 
Account  for  shares  of  the  Funds 
(including  by  selling  its  interest  in  a 
pooled  vehicle)  without  penalty;  or  (2) 
approve  the  in-kind  transfer  (on  the 
basis  of  the  prospectus  and  disclosure 
referred  to  in  paragraph  (e)  of  this 
Section)  consistent  with  the 
responsibilities,  obligations,  and  duties 
imposed  on  fiduciaries  by  Part  4  of  Title 
I  of  the  Act.  Approval  for  the  in-kind 
transfer  of  a  Client  Plan's  interest  in  the 
Separate  Account  in  exchange  for  Fund 
shares  may  be  presmned 
notwithstanding  that  MassMutual  does 
not  receive  any  response  from  a  Client 
Plan  pursuant  to  MassMutual's  two 
written  requests  (one  by  certified  mail) 
for  such  approval,  provided  that  the  first 
such  request  occur  at  least  45  days 
before  the  in-kind  transfer  and  the 
second  written  request  occiu  at  least  30 
days  before  the  in-kind  transfer. 

(g)  MassMutual  sends  a  wrritten 
confirmation  by  regular  mail  or  personal 
delivery  to  the  Independent  Fiduciary  of 
each  CUent  Plan  participating  in  the  in- 
kind  transfer,  no  later  than  105  days 
after  completion  of  each  pinchase, 
containing: 

(1)  The  number  of  Separate  Account 
imits  held  by  the  Client  Plan 
immediately  before  the  transfer,  and  the 
related  per  imit  value  and  the  total 
dollar  amount  of  such  units;  and 

(2)  The  niunber  of  Fund  shares  held 
by  the  separate  accoimt  inmiediately 
following  the  transfer,  and  the  related 
per  share  net  asset  value  and  the  total 
dollar  amount  of  such  shares. 

(h)  All  other  dealings  between  the 
Client  Plan  and  the  Funds  are  on  a  basis 
no  less  favorable  to  the  Client  Plan  than 
dealings  between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Client  Plans. 

(i)  Conditions  (a)  and  (f)  of  Section  m 
have  been  met. 


Federal  Register / Vol.  67.  No.  109 /Thursday,  June  6,  2002 /Notices 


39065 


Section  U.  Prospective  Exemption  for 
the  Purchase  of  Fund  Shares 

Effective  after  [insert  date  of 
publication  of  this  final  exemption  in 
the  Federal  Register],  the  restrictions  of 
sections  406(a)  and  406(b)  of  the  Act 
and  the  taxes  imposed  by  section  4975 
of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  to  the  purchase  by  a 
Client  Plan  (directly  or  through  a  single 
customer  or  pooled  separate  account  or 
other  pooled  vehicle)  of  shares  of  one  or 
more  Fimd(s)  in  exchange  for  Client 
Plan  assets  transferred  in-kind  to  a  Fimd 
from  a  Separate  Account,  where 
MassMutual  or  its  affiliate  is  the  Fund's 
investment  adviser  and  a  Client  Plan 
fiduciary. 

The  exemption  is  subject  to  the 
following  conditions: 

(a)  The  assets  transferred  in-kind  to 
the  Funds  constitute  the  Client  Plan's 
pro  rata  portion  of  the  assets  held  by  the 
Separate  Account  immediately  prior  to 
the  transfer.  Notwithstanding  the 
foregoing,  the  allocation  among  Client 
Plans  of  fixed-income  securities  held  by 
a  Separate  Account  on  the  basis  of  each 
Client  Plan's  pro  rata  share  of  the 
aggregate  value  of  such  securities  will 
not  fail  to  meet  the  requirements  of  this 
subsection  if: 

(1)  The  aggregate  value  of  the  fixed- 
income  securities  does  not  exceed  one 
percent  of  the  total  value  of  the  assets 
held  by  the  Separate  Account 
immediately  prior  to  the  transfer;  and 

(2)  Such  securities  have  the  same 
coupon  rate  and  maturity,  and  at  the 
time  of  the  transfer,  the  same  credit 
ratings  from  nationally  recognized 
statistical  rating  agencies. 

(b)  An  Independent  Fiduciary  with 
respect  to  each  Client  Plan  receives 
advance  wrritten  notice  of  the  in-kind 
transfer  and  purchase  and  full  written 
disclosure  of  information  concerning 
the  Funds  including: 

(1)  The  identity  of  the  securities  that 
will  be  valued  in  accordance  with  Rule 
17a-7(b)(4)  under  the  1940  Act; 

(2)  The  identity  of  any  fixed-income 
securities  allocated  on  the  basis  of  each 
Client  Plan's  pro  rata  share  of  the 
aggregate  value  of  such  securities 
pursuant  to  Section  II  (a); 

(3)  Upon  request  of  the  Independent 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption;  and 

(4)  The  date  on  which  the  in-kind 
purchase  will  take  place. 

(c)  MassMutual  sends  by  regular  mail 
or  personal  delivery  to  the  Independent 
Fiduciary  of  each  Client  Plan  that 
purchases  Fund  shares  pursuant  to  the 
in-kind  transfer: 


(1)  Not  later  than  30  days  after  the 
completion  of  the  purchase,  a  written 
confirmation  containing: 

(A)  The  identity  of  each  security 
valued  in  accordance  with  Rule  1 7a- 
7(b)(4)  under  the  1940  Act; 

(B)  The  current  market  price,  as  of  the 
date  of  the  in-kind  transfer,  of  each  such 
security  involved  in  the  purchase  of 
Fund  shares;  and 

(C)  The  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  current  market  price  of 
such  securities;  and 

(2)  Not  later  than  90  days  after  each 
^in-kind  transfer,  a  written  confirmation 
which  contains: 

(A)  The  number  of  Separate  Account 
units  held  by  such  affected  Client  Plan 
immediately  before  the  in-kind  transfer 
(and  the  related  per  unit  value  and  the 
aggregate  dollar  value  of  the  units 
transferred);  and 

(B)  The  number  of  shares  in  the  Funds 
that  are  held  by  such  affected  Client 
Plan  following  the  in-kind  transfer  (and 
the  related  per  share  net  asset  value  and 
the  aggregate  dollar  value  of  the  shares 
received). 

(d)(1)  MassMutual  provides  the 
Independent  Fiduciary  of  each  Client 
Plan  holding  shares  of  the  Funds  with — 

(A)  A  copy  of  an  updated  prospectus, 
deliverable  in  the  manner  specified  in 
paragraph  (e)  of  Section  I,  of  such  Fund, 
at  least  annually;  and 

(B)  Upon  request  of  the  Independent 
Fiduciary,  a  report  or  statement  (which 
may  take  the  form  of  the  most  recent 
financial  report,  the  current  statement  of 
additional  information,  or  some  other 
written  statement)  containing  a 
description  of  all  fees  paid  by  the  Fund 
to  MassMutual  or  its  affiliates. 

(2)  With  respect  to  each  of  the  Funds 
in  which  a  Client  Plan  invests,  in  the 
event  such  Fund  places  brokerage 
transactions  with  an  affiliate  of 
MassMutual,  MassMutual  will  provide 
the  Independent  Fiduciary  of  such 
Client  Plan  at  least  annually  with  a 
statement  specifying: 

(A)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  to  an 
affiliate  of  MassMutual  by  such  Fund; 

(B)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  MassMutual; 

(C)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  an  affiliate  of 
MassMutual  by  each  portfolio  of  a  Fund; 
and 

(D)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfolio 


of  a  Fund  to  brokerage  firms  uruelated 
to  MassMutual.. 

(e)  The  Independent  Fiduciary  may: 

(1)  Opt-out  (including  by  selling  its 
interest  in  a  pooled  vehicle)  of  the  in- 
kind  exchange  of  the  Client  Plan's 
interest  in  the  Separate  Account  for 
shares  of  the  Funds  without  penalty;  or 

(2)  approve  the  in-kind  transfer  (on  the 
basis  of  the  prospectus  and  disclosure 
referred  to  in  paragraph  (b)  of  this 
Section  and  paragraph  (e)  of  Section  I) 
consistent  with  the  responsibilities, 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act. 
Approval  for  the  in-kind  transfer  of  a 
Client  Plan's  interest  in  the  Separate 
Account  in  exchange  for  Fund  shares 
may  be  presumed  notwithstanding  that 
MassMutual  does  not  receive  any 
response  from  a  Client  Plan  pursuant  to 
MassMutual's  two  written  requests  (one 
by  certified  mail)  for  such  approval, 
provided  that  the  first  such  request 
occurs  at  least  90  days  before  the  in- 
kind  transfer  and  the  second  such 
request  occurs  within  45  days  thereafter. 

(f)  All  of  a  Client  Plan's  assets  held  in 
a  Separate  Account  (other  than  Fund 
shares  already  held  in  the  Account)  are 
transferred  in-kind  to  one  or  more  of  the 
Funds  in  exchange  for  Fund  shares, 
except  that  any  Plan  assets  in  the 
Separate  Account  which  are  not  suitable 
for  acquisition  by  the  Funds  shall  be 
liquidated  as  soon  as  reasonably 
practicable,  and  the  cash  proceeds  shall 
be  invested  directly  in  shares  of  the 
Funds. 

(g)  The  authorization  described  in 
paragraph  (e)  of  this  section  is 
terminable  at  will  by  the  Independent 
Fiduciary  of  a  Client  Plan,  without 
penalty  to  such  Client  Plan.  Such 
termination  will  be  effected  by 
MassMutual  redeeming  the  shares  of  the 
Fund{s)  held  by  the  affected  Client  Plan 
or  selling  its  interest  in  a  Separate 
Account,  in  one  business  day.  provided 
that  if,  due  to  circumstances  beyond  the 
control  of  MassMutual,  the  redemption 
cannot  be  executed  within  one  business 
day,  MassMutual  shall  have  one 
additional  business  day  to  complete 
such  redemption. 

(h)  Conditions  (a),  (b),  (d),  (e),  and  (h) 
of  Section  I,  Conditions  (a)  and  (e)  of 
Section  III,  and  Conditions  (a)  and  (b)  of 
Section  V  have  been  met. 

Section  III-  Retroactive  Exemption  for 
the  Receipt  of  Fees 

For  the  period  from  April  1.  1995 
until  June  6,  2002,  the  restrictions  of 
sections  406(a)  and  406(b)  of  the  Act 
and  the  taxes  imposed  by  section  4975 
of  the  Code,  bv  reason  of  section 
4975(c)(1)  (A)"through  (F)  of  the  Code, 
shall  not  apply  to  the  receipt  of  fees  by 
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MassMutual  from  the  Funds  for  acting 
as  an  investment  adviser  for  such 
Funds,  as  well  as  for  providing  other 
services  to  the  Funds  which  are 
"Secondary  Services",  as  defined  in 
Section  VI(i).  in  connection  with  the 
investment  by  the  Client  Plans  for 
which  MassMutual  serves  as  a  fiduciary 
in  shares  of  the  Funds. 

The  exemption  is  subject  to  the 
following  conditions: 

(a)  As  to  each  Client  Plan,  the 
combined  total  of  all  fees  received  by 
MassMutual  for  the  provision  of 
services  to  the  Client  Plan,  and  for  the 
provision  of  services  to  a  Fund  in  which 
a  Client  Plan  holds  shares,  is  not  in 
excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  of  such  shares,  as 
defined  in  Section  Vl(g),  at  the  time  of 
the  transaction  and  is  the  same  price 
that  would  have  been  paid  or  received 
for  the  shares  by  any  other  investor  at 
that  time. 

(c)  Neither  MassMutual,  other  than  in 
its  capacity  as  agent  for  the  Funds,  nor 
any  officer  or  director  of  MassMutual, 
purchases  or  sells  shares  of  the  Funds 
from  or  to  any  Client  Plan. 

(d)  The  bidependent  Fiduciary 
approves  the  fees  to  be  paid  by  the 
Funds  to  MassMutual  a&  such  fees  relate 
to: 

(1)  Fund  shares  purchased  by  a  Client 
Plan  for  cash; 

(2)  Fund  shares  purchased  by  a  Client 
Plan  pursuant  to  an  in-kind  transfer 
(upon  the  Independent  Fiduciary's 
consideration  of  the  information 
described  in  paragraph  (e)  of  Section  I); 

(3)  the  addition  of  a  Secondary 
Service  (as  defined  in  Section  V  (i)] 
provided  by  MassMutual  to  the  Fund  for 
which  a  fee  is  charged,  or  an  increase  in 
the  rate  of  any  fee  paid  by  the  Funds  to 
MassMutual  for  any  Secondary  Service 
that  results  either  from  an  increase  in 
the  rate  of  such  fee  or  from  a  decrease 

in  the  number  or  kind  of  services 
performed  by  MassMutual  for  such  fee 
over  an  existing  rate  for  such  Secondary 
Service  that  had  been  authorized  by  the 
Independent  Fiduciary  of  a  Client  Plan. 
The  approvals  required  in  this 
paragraph  may  be  presimied 
notwithstanding  that  MassMutual  does 
not  receive  any  response  from  a  Client 
Plan  to  MassMutual'S  two  written 
requests  (one  by  certified  mail)  for 
approval  of  a  change  in  the  rates  of  fees 
provided  that  the  fo'st  such  request 
ocqirs  at  least  45  days  before  the  in- 
kind  transfer  and  the  second  written 
request  occiu  at  least  30  days  before  the 
in-kind  transfer.  Such  approval  may  be 


limited  solely  to  the  investment 
advisory  and  other  fees  paid  by  the 
mutual  fund  in  relation  to  the  fees  paid 
by  a  Client  Plan  and  need  not  relate  to 
any  other  aspects  of  such  investment. 

(e)  The  Fund  Adviser  does  not  receive 
any  fees  payable  pursuant  to  Rule  12b- 

1  under  the  1940  Act  in  connection  with 
the  acquisition  of  Fund  shares  in 
exchange  for  Client  Plan  assets. 

(f)  The  Plan  does  not  pay  any  plan- 
level  investment  management, 
investment  advisory  or  similar  fee  with 
respect  to  the  Client  Plan  assets  invested 
in  such  shares  for  the  entire  period  of 
such  investment.  This  condition  does 
not  preclude  the  payment  of  investment 
advisory  fees  by  an  investment  company 
imder  the  terms  of  its  investment 
advisory  agreement  adopted  in 
accordance  with  section  15  of  the 
Investment  Company  Act  of  1940. 

(g)  On  an  annual  basis,  MassMutual 
provides  the  Independent  Fiduciary  of 
each  Client  Plan  holding  shares  of  the 
Fimds  with — 

(1)  A  copy  of  an  updated  prospectus 
of  such  Fund,  deliverable  in  the  maimer 
specified  in  paragraph  (e)  of  Section  I  of 
this  exemption;  and 

(2)  Upon  request  of  the  Independent 
Fiduciary,  a  report  or  statement  (which 
may  take  the  form  of  the  most  recent 
financial  report,  the  ciurent  statement  of 
additional  information,  or  some  other 
written  statement)  containing  a 
description  of  all  fees  paid  by  the  Fimd 
to  MassMutual  or  its  affiliates. 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Independent  Fiduciary 
as  they  arise. 

(h)  Conditions  (a),  (e),  (h)  and  (i)  of 
Section  I,  Condition  (b)  of  Section 'II, 
and  Conditions  (a)  and  (b)  of  Section  V 
have  been  met. 

Section  IV.  Prospective  Exemption  for 
the  Receipt  of  Fees 

Effective  after  Jime  6,  2002,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (F)  of  the 
Code,  shall  not  apply  to  the  receipt  of 
fees  by  MassMutual  from  the  Funds  for 
acting  as  an  investment  adviser  for  such 
Funds,  as  well  as  for  providing  other 
services  to  the  Funds  which  are 
"Secondary  Services,"  as  defined  in 
Section  VI(i),  in  connection  with  the 
investment  by  the  Client  Plans  for 
which  MassMutual  serves  as  a  fiduciary 
in  shares  of  the  Funds,  provided  that  the 
following  conditions  are  met: 

(a)  For  each  Client  Plan  using  the  fee 
structure  described  in  paragraph  (d)(2) 
of  this  Section  with  respect  to 
investments  in  a  particular  Fund,  the 
Independent  Fiduciary  of  the  Client 


Plan  receives  full  written  disclosure  in 
a  Fund  prospectus  or  otherwise  of  any 
increases  in  the  rates  of  fees  charged  by 
MassMutual  to  the  Funds  for  investment 
advisory  services. 

(b)  All  authorizations  made  by  an 
Independent  Fiduciary  regarding 
investments  in  a  Fimd  and  the  fees  paid 
to  MassMutual  are  subject  to  an  annual 
reauthorization,  wherein  any  such  prior 
authorization  referred  to  in  Section 
in(d)  shall  be  terminable  at  will  by  the 
Client  Plan,  without  penalty  to  the 
Client  Plan,  upon  receipt  by 
MassMutual  of  written  notice  of 
termination.  The  Independent  Fiduciary 
must  be  supplied  with  a  Termination 
Form,  at  the  times  specified  in 
paragraph  (c)  of  this  Section,  with 
instructions  on  the  use  of  the  form, 
including  the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  any  of  the  Client  Plans,  without 
penalty  to  such  Client  Plans,  upon 
receipt  by  MassMutual  of  written  notice 
from  the  Independent  Fiduciary;  and 

(2)  Failure  by  the  Independent 
Fiduciary  to  return  the  Termination 
Form  on  behalf  of  a  Client  Plan  will  be 
deemed  to  be  an  approval  of  the 
additional  Secondary  Service  for  which 
a  fee  is  charged  or  increase  in  the  rate 
of  any  fees,  if  such  Termination  Form  is 
supplied  pursuant  to  the  requirements 
of  this  Section,  and  will  result  in  the 
continuation  of  the  authorizations  of 
MassMutual  to  engage  in  the 
transactions  on  behalf  of  such  Client 
Plan. 

(c)  The  Independent  Fiduciary  is 
supplied  with  a  Termination  Form  no 
less  than  annually;  provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Independent  Fiduciary  piusuant 
to  this  paragraph  sooner  than  six 
months  after  such  Termination  Form  is 
supplied  pursuant  to  paragraph  (e) 
below,  except  to  the  extent  required  to 
disclose  an  additional  service  or  an 
increase  in  fees. 

(d)  Each  Client  Plan  satisfies  either 
(but  not  both)  of  the  following: 

(1)  For  a  Client  Plan  for  which 
MassMutual  serves  as  a  non- 
discretionary  trustee,  the  Plan  does  not 
pay  any  Plan-level  investment 
management  fees,  investment  advisory 
fees,  or  similar  fees  to  MassMutual  with 
respect  to  Client  Plan  assets  invested  in 
shares  of  the  Funds.  This  condition  does 
not  preclude  the  payment  of  investment 
advisory  fees,  or  similar  fees,  by  a  Fund 
to  MassMutual  imder  the  terms  of  its 
investment  advisory  agreement  adopted 
in  accordance  with  section  15  of  the 
1940  Act,  nor  does  it  preclude  the 
payment  of  fees  for  Secondary  Services 
to  MassMutual  pursuant  to  a  duly 
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adopted  agreement  between 
MassMutual  and  the  Funds. 

(2)  For  a  ClienfPlan  for  which 
MassMutual  serves  as  a  discretionary 
fiduciary  (i.e.,  a  trustee  or  investment 
manager),  such  Client  Plan  pays 
MassMutual  an  investment  advisory  fee 
based  on  total  Client  Plan  assets  from 
which  a  credit  had  been  subtracted 
representing  such  Client  Plan's  pro  rata 
share  of  all  investment  advisory  fees 
paid  by  the  Funds.  This  condition  does 
not  preclude  the  payment  of  fees  for 
Secondary  Services  to  MassMutual 
pursuant  to  a  duly  adopted  agreement 
between  MassMutual  and  the  Funds. 

(e)(1)  For  each  CUent  Plan  using  the 
iee  structure  described  in  paragraph 
(d)(1)  of  this  Section  with  respect  to 
investments  in  a  particular  Fund,  an 
increase  in  the  rate  of  fees  paid  by  the 
Fund  to  MassMutual  regarding  any 
investment  management  services, 
investment  advisory  services,  or  similar 
services  that  MassMutual  provides  to 
the  Fund  over  an  existing  rate  for  such 
services  that  had  been  authorized  by  an 
Independent  Fiduciary  in  accordance 
with  paragraph  (d)  of  Section  III;  or 

(2)  For  any  Client  Plan  imder  this 
exemption,  an  addition  of  a  Secondary 
Service  (as  defined  in  Section  V  (i)) 
provided  by  MassMutual  to  the  Fund  for 
which  a  fee  is  charged,  or  an  increase  in 
the  rate  of  any  fee  paid  by  the  Funds  to 
MassMutual  for  any  Secondary  Service 
that  results  either  from  an  increase  in 
the  rate  of  such  fee  or  from  a  decrease 
in  the  number  or  kind  of  services 
performed  by  MassMutual  for  such  fee 
over  an  existing  rate  for  such  Secondary 
Service  that  had  been  authorized  by  the 
Independent  Fiduciary  of  a  Client  Plan 
in  accordance  with  paragraph  (d)  of 
Section  III — 

MassMutual  will,  at  least  30  days  in 
advance  of  the  implementation  of  such 
additional  service  for  which  a  fee  is 
charged  or  fee  increase,  provide  a 
written  notice  (which  may  take  the  form 
of  a  proxy  statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Fund  and  which 
explains  the  nature  and  amoimt  of  the 
increase  in  fees)  to  the  Independent 
Fiduciary  of  the  Client  Plan.  Such 
notice  shall  be  accompanied  by  a 
Termination  Form  with  instructions  as 
described  above. 

(f)  Conditions  (a),  (e)  and  (h)  of 
Section  I,  Conditions  (b)  and  (d)  of 
Section  II,  Conditions  (a),  (b),  (c),  (d), 
(e),  and  (g)  of  Section  III,  and  Conditions 
(a)  and  (b)  of  Section  V  have  been  met. 

Section  V.  General  Conditions 

(a)  MassMutual  maintains  for  a  period 
of  six  years  the  records  necessary  to 
enable  the  persons  described  in 


paragraph  (b)  of  this  section  to 
determine  whether  the  conditions  of 
this  exemption,  and  the  proper  crediting 
of  fees  described  in  paragraph  (d)(2)  of 
Section  IV,  have  been  met,  except  that: 

(1)  A  prohibited  transaction  will  not 
be  deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
MassMutual,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period;  and 

(2)  No  party  in  interest  other  than 
MassMutual  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  below  and  notwithstanding  any 
provisions  of  section  504(a)(2)  of  the 
Act,  the  records  referred  to  in  paragraph 
(a)  in  this  section  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the 
Seciuities  and  Exchange  Commission, 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(l)(ii)  and  (iii)  above  shall 
be  authorized  to  examine  trade  secrets    ■ 
of  MassMutual.  or  commercial  or 
financial  information  that  is  privileged 
or  confidential. 

Section  VI.  Definitions 

For  purposes  of  this  exemption: 

(a)  An  "affiliate"  of  a  person 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  in 
any  such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(b)  The  term  "Client  Plan"  means  a 
pension  plan  described  in  29  CFR 
2510.3-2,  a  welfare  benefit  plan 
described  in  29  CFR  2510.3-1,  and  a 
plan  described  in  section  4975(e)(1)  of 
the  Code. 


(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "fixed  income  security" 
means  any  interest-bearing  or 
discounted  government  or  corporate 
debt  security  with  a  face  amount  of 
$1,000  or  more  that  obligates  the  issuer 
to  pay  the  holder  a  specified  sum  of 
money,  and  to  repay  the  principal 
amoimt  of  the  loan  at  maturity. 

(e)  The  term  "Fund"  or  "Funds" 
means  any  diversified  open-end 
management  investment  company  or 
companies  registered  under  the 
Advisers  Act  for  which  MassMutual  or 
its  affiliates  serves  as  an  investment 
adviser,  and  may  also  serve  as  a 
custodian,  shareholder  servicing  agent, 
transfer  agent  or  provide  some  other 
seconflary  service  (as  defined  in 
paragraph  (j)  of  this  section). 

(flu)  The  term  "Independent 
Fiduciary"  means  a  fiduciary  of  a  Client 
Plan  who  is  unrelated  to,  and 
independent  of,  MassMutual.  For 
purposes  of  this  exemption,  a  Client 
Plan  fiduciary  will  be  deemed  to  be 
unrelated  to,  and  independent  of, 
MassMutual  if  such  fiduciary  represents 
that  neither  such  fiduciary,  nor  any 
individual  responsible  for  the  decision 
to  authorize  or  terminate  authorization 
for  transactions  described  in  Section  I, 
II,  III,  or  IV  is  an  officer,  director,  or 
highly  compensated  employee  (within 
the  meaning  of  section  4975(e)(2)(H)  of 
the  Code)  of  MassMutual  and  represents 
that  such  fiduciary  shall  advise 
MassMutual  if  those  facts  change. 

(2)  Notwithstanding  anv'thing  to  the 
contrary  in  this  Section  Vi(f).  a  fiduciary 
is  not  independent  if: 

(i)  such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the 
Insurer; 

(ii)  such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  MassMutual 
for  his  or  her  own  personal  account  in 
connection  with  any  transaction 
described  in  this  exemption; 

(iii)  any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  MassMutual,  responsible  for 
the  transactions  described  in  Section  I. 
U,  III  or  IV  is  an  officer,  director,  or 
highly  compensated  employee  (within 
the  meaning  of  section  4975(e)(2)(H)  of 
the  Code)  of  the  Client  Plan  sponsor  or 
of  the  fiduciary  responsible  for  the 
decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  I,  II,  III  or  IV.  However,  if 
such  individual  is  a  director  of 
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MassMutual  or  of  the  responsible 
fiduciary  and  if  he  or  she  abstains  from 
participation  in  the  decision  to 
authorize  or  terminate  authorization  for 
transactions  described  in  Section  1, 11,  III 
or  IV.  then  Section  VI(f)(2)(iii)  shall  not 
apply. 

(g)  The  term  "Net  Asset  Value"  means 
the  amoimt  calculated  by  dividing  the 
value  of  all  seciu-ities.  determined  by  a 
method  as  set  forth  in  a  Fund's 
prospectus  and  Statement  of  Additional 
Information,  and  other  assets  belonging 
to  each  of  the  portfolios  in  such  Fund, 
less  the  liabilities  chargeable  to  each 
portfolio,  by  the  number  of  outstanding 
shares. 

(h)  The  term  "pooled  separate 
account"  means  a  pooled  investment 
fund  maintained  by  MassMutual  or  an 
affiliate  for  the  collective  investment  of 
assets  attributable  to  two  or  more  plans 
maintained  by  imrelated  employers. 

(i)  The  term  "secondary  service" 
means  a  service  provided  by 
MassMutual  or  an  affiliate  to  a  Fund 
other  than  investment  management, 
investment  advisory  or  similar  services. 

(j)  The  term  "security"  shall  be 
defined  by  section  2(36)  of  the  Advisers 
Act.  as  amended,  15  U.S.C.  80a-2(36) 
(1996). 

(k)  The  term  "Fund  Adviser"  means 
(i)  any  affiliate  of  MassMutual  which 
serves  as  an  investment  adviser  to  a 
Fimd,  and  (ii)  any  affiliate  of  an 
investment  adviser  identified  in 
subsection  (i). 

(1)  The  term  "Termination  Form" 
means  the  form  supplied  to  the 
Independent  Fiduciary,  at  the  times 
specified  above,  which  expressly 
provides  an  election  to  the  Independent 
Fiduciary  to  terminate  on  behalf  of  the 
Client  Plans  the  authorizations 
described  in  Paragraph  (b)  of  Section  IV. 
Such  Termination  Form  may  be  used  at 
will  by  the  Independent  Fiduciary  to 
terminate  such  authorization  without 
penalty  to  the  Client  Plans  and  to  notify 
MassMutual  in  writing  to  effect  such 
termination  by  redeeming  the  shares  of 
the  Fund  held  by  the  Client  Plans 
requesting  termination  by  the  close  of 
the  business  day  following  the  date  of 
receipt  by  MassMutual.  whether  by 
mail,  hand  delivery,  facsimile  or  other 
available  means  at  the  option  of  the 
Independent  Fiduciary,  of  written 
notice  of  such  request  for  termination; 
provided  that  if,  due  to  circumstances 
beyond  the  control  of  MassMutual.  the 
redemption  cannot  be  executed  within 
one  business  day.  MassMutual  shall 
have  one  additional  business  day  to 
complete  such  redemption. 


Written  Comments 

In  response  to  the  proposed 
exemption,  the  Department  received  one 
comment  letter  submitted  by 
MassMutual  (hereinafter,  the  applicant). 
In  the  letter,  the  applicant  requested  a 
change  with  respect  to  the  retooactive 
portions  of  the  exemption  (sections  I 
and  III)  relating  to  certain  time-fiumes  in 
which  MassMutual  is  required  to  make 
the  requests  to  an  Independent 
Fiduciary.  Specifically,  section  1(f) 
requires  that  MassMutual  make  certain 
requests  to  an  Independent  Fiduciary 
for  the  advance  approval  of  an  in-kind 
transfer  for  retroactive  relief,  and 
section  Ill(d)  requires  that  MassMutual 
make  certain  requests  to  an  such 
fiduciary  for  the  advance  approval  of 
certain  fees  and/or  services  provided  by 
MassMutual.  In  this  regard,  both 
sections  provide  that  each  such 
approval: 

"may  be  presumed  notwithstanding  that 
MassMutual  does  not  receive  any  response 
from  a  Client  Plan  pursuant  to  MassMutual's 
two  written  requests  (one  by  certified  mail) 
for  such  approval,  provided  that  the  first 
such  request  occurs  at  least  90  days  before 
the  in-kind  transfer  and  the  second  such 
request  occurs  within  45  days  thereafter." 
(emphasis  added) 

The  applicant  requests  that,  with 
respect  to  the  time-frame  described 
above,  the  first  written  request  occur  at 
least  45  days  before  the  in-kind  transfer 
and  the  second  written  request  occur  at 
least  30  days  before  the  in-kind  transfer. 
The  applicant  represents  that  such  time- 
fiame  has  ensured  that  adequate  and 
timely  notice  was  given  to  an 
Independent  Fiduciary  with  respect  to 
any  in-kind  transfer  and  any  change  in 
fees/services  described  in  the 
exemption.  The  Department  has 
determined  that  it  is  appropriate  to 
modify  paragraph  section  1(f)  and 
section  in(d)  as  requested  and  has 
revised  the  exemption  accordingly. 

Additionally,  MassMutual  requested  a 
modification  with  respect  to  the  manner 
in  which  a  prospectus  for  each  Fund 
may  be  delivered.  Such  modification 
affects  section  1(e),  section  11(d),  section 
111(g),  and  section  IV(f)  (which  require, 
among  other  things,  that  condition  (e)  of 
section  I,  condition  (d)  of  section  n,  and 
condition  (g)  of  section  III  must  be  met) 
of  the  exemption.  In  this  regard,  the 
applicant  requests  that  the  delivery  of  a 
prospectus  pursuant  to  the  affected 
sections  of  the  exemption  may  occur  in 
one  of  two  ways:  (1)  MassMutual  may 
automatically  deliver  a  prospectus  to  an 
Independent  Fiduciary  in  hard  copy 
format:  or  (2)  MassMutual  may  notify  an 
Independent  Fiduciary  that  a  hard  copy 
format  of  the  prospectus  is  available 


upon  request  or  an  electronic  copy 
format  of  the  prospectus  is  available  by 
accessing  MassMutual's  internet 
website.  The  applicant  represents  the 
notification  and  delivery  arrangements 
described  above  are  sufficient  to  ensure 
that  an  Independent  Fiduciary  is  able  to 
obtain  a  prospectus  in  a  timely  manner. 
The  Department  has  agreed  to  this 
request  by  the  applicant  and, 
accordingly,  has  revised  the  exemption. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comment  noted  above,  the  Department 
has  decided  to  grant  the  exemption. 

For  further  information  regarding  the 
comments  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Apphcation  No.  D-11026)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

For  Further  Information  Contact: 
Christopher  Motta  of  the  Department, 
telephone  (202)  693-8544  (This  is  not  a 
toll-free  number). 

Wyndham  International,  Inc., 
Employee  Savings  &  Retirement  Plan 
(the  Flan),  Located  in  Dallas,  Texas 

(Prohibited  Transaction  Exemption  2002-29; 
Exemption  Application  No.  D-10912J 

Exemption 

The  restrictions  of  sections  406(a). 
406(b)(2).  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  the  past 
acquisition,  holding,  and  exercise  by  the 
Plan  of  certain  stock  purchase  rights 
(the  Rights), 2  which  were  issued  by 
Wyndham  International,  Inc. 
(Wyndham)  to  all  shareholders  of 
record,  as  of  September  30, 1999,  of 
certain  Wyndham  common  stock  (the 
Common  Stock)  pursuant  to  a  rights 
offering  (the  Rights  Offering),  provided 
that  the  following  conditions  were 
satisfied: 

(a)  The  Plan's  acquisition  and  holding 
of  the  Rights  in  connection  with  the 
Rights  Offering  occurred  as  a  result  of 
an  independent  act  of  Wyndham  as  a 
corporate  entity; 


^The  applicant  stales  that  the  Rights  do  not 
constitute  "qualifying  employer  securities"  within 
the  meaning  of  section  407(d)(5)  of  the  Act. 
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(b)  All  holders  of  the  Common  Stock, 
including  the  Plan,  were  treated  in  a 
like  manner  with  respect  to  all  aspects 
of  the  Rights  Offering;  and 

(c)  All  decisions  regarding  the 
disposition  or  exercise  of  the  Rights 
were  made  by  the  individual  Plan 
participants  whose  accounts  in  the  Plan 
received  the  Rights,  in  accordance  with 
Plan  provisions  for  the  individually 
directed  investment  of  such  accounts. 

Effective  Date:  This  exemption  is 
effective  for  the  period  from  November 
9, 1999  to  December  8, 1999. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  18,  2002  at  67  FR  12062. 

For  Further  Information  Contact:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

EquiLend  Holdings  LLC  (EquiLend), 
Located  in  New  York,  New  York 

(Prohibited  Transaction  Exemption  2002-30: 
Exemption  Application  No.  D-1 10261 

Exemption 

Section  I.  Sale  of  EquiLend  Products  to 
Plans 

The  restrictions  of  section 
406(a)(1)(A)  and  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975(a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)(1)(A)  and 
(D)  of  the  Code,  shall  not  apply, 
effective  March  29,  2002,  to  the  sale  or 
licensing  of  certain  data  and/or 
analytical  tools  to  an  employee  benefit 
plan  by  EquiLend,  a  party  in  interest 
with  respect  to  such  plan. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  The  terms  of  any  such  sale  or 
licensing  are  at  least  as  favorable  to  the 
plan  as  the  terms  generally  available  in 
an  arm's-length  transaction  involving  an 
unrelated  party; 

(b)  Any  data  sold/licensed  to  the  plan 
will  be  limited  to: 

(1)  Current  and  historical  data  related 
to  transactions  proposed  or  occurring  on 
EquiLend 's  electronic  securities  lending 
platform  (the  Platform)  or, 

(2)  Data  derived  from  current  and 
historical  data  using  statistical  or 
computational  teclmiques;  and 

(c)  Each  analytical  tool  sold/licensed 
to  the  plan  will  be  an  objective 
statistical  or  computational  tool 
designed  to  permit  the  evaluation  of 
securities  lending  activities. 


Section  II.  Use  of  Platform  by  Owner 
Lending  Agent/Sale  of  EquiLend 
Products  to  Plans  Represented  by  Owner 
Lending  Agent 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act,  section  8477(c)(2)  of 
FERSA,  and  the  sanctions  resulting  from 
the  application  of  section  4975(a)  and 
(b)  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  effective  March  29, 
2002.  to:  (1)  The  participation  in  the 
Platform  by  an  equity  owner  of 
EquiLend  (an  Equity  Owner),  in  its 
capacity  as  a  securities  lending  agent  for 
a  plan  (an  Owner  Lending  Agent);  and 
(2)  the  sale  or  licensing  of  certain  data 
and/or  analytical  tools  by  EquiLend  to 
a  plan  for  which  an  Equity  Owner  acts 
as  a  securities  lending  agent. 

This  exemption  is  subject  to  the  . 
following  conditions: 

(a)  In  the  case  of  participation  in  the 
Platform  on  behalf  of  a  plan,  to  the 
extent  an  applicable  exemption  is 
required,  the  securities  lending 
transactions  conform  to  the  provisions 
of  Prohibited  Transaction  Class 
Exemption  (PTE)  81-6  (46  FR  7527  (Jan. 
23,  1981)),  PTE  82-63  (46  FR  14804 
(Apr.  6, 1982))>  and/or  any  applicable 
individual  exemption; 

(b)  None  of  the  fees  imposed  by 
EquiLend  for  securities  lending 
transactions  conducted  through  the  use 
of  the  Platform  at  the  direction  of  an 
Owner  Lending  Agent  will  be  charged  to 
a  plan; 

(c)  Each  securities  lender  and 
securities  borrower  participating  in  a 
securities  lending  transaction  through 
EquiLend  will  be  notified  by  EquiLend 
as  to  its  responsibilities  with  respect  to 
compliance,  as  applicable,  with  the  Act, 
the  Code,  and  FERSA.  This  requirement 
may  be  met  by  including  such 
notification  in  the  participation, 
subscription  or  other  user  agreement 
required  to  be  executed  by  each 
participant  in  EquiLend; 

(d)  EquiLend  will  not  act  as  a 
principal  in  any  securities  lending 
transaction  involving  plan  assets; 

(e)  Each  Owner  Lending  Agent  will 
provide  prior  written  notice  to  its  plan 
clients  of  its  intention  to  participate  in 
EquiLend; 

(f)  (1)  Except  as  otherwise  provided  in 
paragraph  (i),  the  arrangement  pursuant 
to  which  the  Owner  Lending  Agent 
utilizes  the  services  of  EquiLend  on 
behalf  of  a  plan  for  securities  lending: 

(A)  Is  subject  to  the  prior  written 
authorization  of  an  independent 
fiduciary  (an  "authorizing  fiduciary")  as 
defined  in  paragraph  (b)  of  section  III). 
For  purposes  of  subparagraph  (f)(1).  the 
requirement  that  the  authorizing 


fiduciary  be  independent  shall  not 
apply  in  the  case  of  an  Equity  Owner 
Plan: 

(B)  May  be  terminated  by  the 
authorizing  fiduciary,  without  penalty 
to  the  plan,  within  the  lesser  of:  (i)  The 
time  negotiated  for  such  notice  of 
termination  by  the  plan  and  the  Owner 
Lending  Agent,  or  (ii)  five  business 
days.  Notwithstanding  the  foregoing,  the 
requirement  for  prior  written 
authorization  will  be  deemed  satisfied 
in  the  case  of  any  plan  for  which  the 
authorizing  fiduciary  has  previously 
provided  written  authorization  to  the 
Owner  Lending  Agent  pursuant  to  PTE 
82-63,  unless  such  authorizing 
fiduciary'  objects  to  participation  in  the 
Platform  in  writing  to  the  Owner 
Lending  Agent  within  30  days  following 
disclosure  of  the  information  described 
in  paragraphs  (e)  and  (g)  of  this  section 
to  such  authorizing  fiduciar\';  and 

(2)  Except  as  otherwise  provided  in 
paragraph  (i),  each  purchase  or  license 
of  a  securities  lending-related  product 
from  EquiLend  on  behalf  of  a  plan  by  an 
Owner  Lending  Agent: 

(A)  Is  subject  to  the  prior  written 
authorization  of  an  authorizing 
fiduciary.  For  purposes  of  subparagraph 
(f)(2),  the  requirement  for  prior  written 
authorization  shall  not  apply  to  any 
purchase  or  licensing  of  an  EquiLend 
securities  lending-related  product  by  an 
Equity  Owner  Plan  if  the  fee  or  cost 
associated  with  such  purchase  or 
licensing  is  not  paid  by  the  Equity 
Owner  Plan;  and 

(B)  May  be  terminated  by  the 
authorizing  fiduciary  within  (i)  the  time 
negotiated  for  such  notice  of 
termination  by  the  plan  and  the  Owner 
Lending  Agent  or  (ii)  five  business  days, 
whichever  is  lesser,  in  either  case 
without  penalty  to  the  plan,  provided 
that,  such  authorizing  fiduciary  shall  be 
deemed  to  have  given  the  necessary 
authorization  in  satisfaction  of  this 
paragraph  (f)(2)  with  respect  to  each 
specific  product  purchased  or  licensed 
pursuant  thereto  unless  such 
authorizing  fiduciary  objects  to  the 
Owner  Lending  Agent  within  IS  days 
after  the  delivery  of  information 
regarding  such  specific  product  to  the 
authorizing  fiduciary  in  accordance 
with  paragraph  (g)  of  this  exemption: 

(g)  The  authorization  described  in 
paragraph  (f)  of  this  section  shall  not  be 
deemed  to  have  been  made  unless  the 
Owner  Lending  Agent  has  furnished  the 
authorizing  fiduciary  with  any 
reasonably  available  information  that 
the  Owner  Lending  Agent  reasonably 
believes  to  be  necessary  for  the 
authorizing  fiduciary  to  determine 
whether  such  authorization  should  be 
made,  and  any  other  reasonably 
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available  information  regarding  the 
matter  that  the  authorizing  fiduciary 
-  may  reasonably  request.  This  includes, 
but  is  not  limited  to:  (1)  A  statement 
that  the  Equity  Owner,  as  securities 
lending  agent,  has  a  financial  interest  in 
the  successftil  operation  of  EquiLend, 
and  (2)  a  statement,  provided  on  an 
annual  basis,  that  the  authorizing 
fiduciary  may  terminate  the 
arrangement(s)  described  in  (f)  above  at 
any  time; 

[h]  Any  puirchase  or  licensing  of  data 
and/or  analytical  tools  with  respect  to 
securities  lending  activities  by  a  plan 
pursuant  to  this  section  complies  with 
the  relevant  conditions  of  section  I  and 
will  be  authorized  in  advance  by  an 
authorizing  fiduciary  in  accordance 
with  the  applicable  procedures  of 
paragraphs  (f).  (g)  and  (i); 

(i)  (Special  Rule  for  Commingled 
Investment  Funds)  In  the  case  of  a 
pooled  separate  account  maintained  by 
an  insurance  company  qualified  to  do 
business  in  a  state  or  a  conunon  or 
collective  trust  fund  maintained  by  a 
bank  or  trust  company  supervised  by  a 
state  or  federal  agency  (Commingled 
Investment  Fund),  the  requirements  of 
paragraph  (f)  of  this  section  shall  not 
apply,  provided  that — 

(1)  Tne  information  described  in 
paragraph  (g)  (including  information 
with  respect  to  any  material  change  in 
the  arrangement)  of  this  section  and  a 
description  of  the  operation  of  the 
Platform  (including  a  description  of  the 
fee  structxire  paid  by  securities  lenders 
and  borrowers),  shadl  be  furnished  by 
the  Owner  Lending  Agent  to  the 
authorizing  fiduciary  (described  in 
paragraph  (b)  of  section  III)  with  respect 
to  each  plan  whose  assets  are  invested 
in  the  account  or  fund,  not  less  than  30 
days  prior  to  implementation  of  any 
such  arrangement  or  material  changes 
thereto,  or.  not  less  than  IS  days  prior 
to  the  purchase  or  license  of  any 
specific  secinities  lending-related 
product,  and,  where  requested,  upon  the 
reasonable  request  of  the  authorizing 
fiduciary.  For  purposes  of  this 
subparagraph,  the  requirement  that  the 
authorizing  fiduciary  be  independent 
shall  not  apply  in  the  case  of  an  Equity 
Owner  Plan; 

(2)  In  the  event  any  such  authorizing 
fiduciary  notifies  the  Owner  Lending 
Agent  that  it  objects  to  participation  in 
the  Platform,  or  to  the  purchase  or 
license  of  any  EquiLend  seciirities 
lending-related  tool  or  product,  the  plan 
on  whose  behalf  the  objection  was 
tendered  is  given  the  opportunity  to 
terminate  its  investment  in  the  account 
or  fund,  without  penalty  to  the  plan, 
within  such  time  as  may  be  necessary  to 
effect  the  withdrawal  in  an  orderly 


manner  that  is  equitable  to  all 
withdrawing  plans  and  to  the  non- 
withdrawing  plans.  In  the  case  of  a  plan 
that  elects  to  withdraw  pursuant  to  the 
foregoing,  such  withdrawal  shall  be 
effected  prior  to  the  implementation  of, 
or  material  change  in,  the  arrangement 
or  purchase  or  license,  but  any  existing 
arrangement  need  not  be  discontinued 
by  reason  of  a  plan  electing  to 
withdraw;  and 

(3)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  the 
pooled  account  or  fund  subsequent  to 
the  implementation  of  the  arrangements 
and  which  has  not  authorized  the 
arrangements  in  the  manner  described 
in  paragraphs  (i)(l)  and  (i)(2),  the  plan's 
investment  in  the  account  or  fund  shall 
be  authorized  in  the  manner  described 
in jparagraph  (f)(1)(A)  and  (f)(2)(A); 

(j)  The  Equity  Owner,  together  with 
its  affiliates  (as  defined  in  paragraph  (a) 
of  section  III),  does  not  own  at  the  time 
of  the  execution  of  a  securities  lending 
transaction  on  behalf  of  a  plan  by  the 
Equity  Owner  (i.e.,  in  its  capacity  as 
Owner  Lending  Agent)  through 
EquiLend  or  at  the  time  of  the  purchase, 
or  commencement  of  licensing,  of  data 
and/or  analytical  tools  by  the  plan,  more 
than  20%  of: 

(1)  If  EquiLend  is  a  corporation, 
including  a  limited  liability  company 
taxable  as  a  corporation,  the  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  or  the  total  value  of 
shares  of  all  classes  of  stock  of 
EquiLend,  or 

(2)  If  EquiLend  is  a  partnership, 
including  a  limited  liability  company 
taxable  as  a  partnership,  the  capital 
interest  or  the  profits  interest  of 
EquiLend; 

(k)  Any  information,  authorization,  or 
termination  of  authorization  may  be 
provided  by  mail  or  electronically;  and 

(1)  No  Equity  Owner  Plan,  as  defined 
in  section  ni(e)  below,  will  participate 
in  the  Platform,  other  than  through  a 
Commingled  Investment  Fund  in  which 
the  aggregate  investment  of  all  Equity 
Owner  Plans  at  the  time  of  the 
transaction  constitutes  less  than  20%  of 
the  total  assets  of  such  fund. 
Notwithstanding  the  foregoing,  this 
prohibition  shall  not  apply  to  the 
participation  by  an  Equity  Owner  Plan 
as  of  the  date  that  the  aggregate  loan 
balance  of  all  securities  lending 
transactions  entered  into  through 
EquiLend  by  all  participants 
outstanding  on  such  date  (excluding 
transactions  entered  into  on  behalf  of 
Equity  Owner  Plans)  is  equal  to  or 
greater  than  $10  billion;  provided  that  if 
such  aggregate  loan  balance  is  later 
determined  to  be  less  than  $10  billion, 
no  additional  participation  by  an  Equity 


Owner  Plan  (other  than  through  a 
Commingled  Investment  Fimd)  shall 
occuiT  until  such  time  as  the  $10  billion 
threshold  amount  is  again  met. 

Section  HI.  Definitions 

For  purposes  of  this  exemption: 

(a)  An  "affiliate"  of  another  person 
means: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act)  of  such  other  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(b)  The  term  "authorizing  fiduciary" 
means,  with  respect  to  an  Owner 
Lending  Agent,  a  plan  fiduciary  who  is 
independent  of  such  Owner  Lending 
Agent.  In  this  regard,  an  authorizing 
fiduciary  will  not  be  considered 
independent  of  an  Owner  Lending 
Agent  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the 
Owner  Lending  Agent;  or 

(2)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  the  Owner 
Lending  Agent  or  an  affiliate  for  his  or 
her  own  personal  account  in  connection 
with  any  securities  lending  transaction 
described  herein;  provided  that 
Commingled  Investment  Funds  and 
Equity  Owner  Plans  maintained  by  such 
Owner  Lending  Agent  or  an  affiliate  will 
not  be  deemed  affiliates  of  such  Owner 
Lending  Agent  for  purposes  of  this 
subparagraph  (2). 

■    For  purposes  of  Section  II,  no  Equity 
Owner  or  any  affiliate  may  be  an 
authorizing  fiduciary  except  in  the  case 
of  an  Equity  Owner  Plan. 
Notwithstanding  the  foregoing,  the 
requirements  for  consent  by  an 
authorizing  fiduciary  with  respect  to 
participation  in  the  Platform,  and  the 
annual  right  of  such  fiduciary  to 
terminate  such  participation,  shall  be 
deemed  met  to  the  extent  that  the 
Owner  Lending  Agent's  proposed 
utilization  of  the  services  of  EquiLend 
on  behalf  of  a  plan  for  securities  lending 
has  been  approved  by  an  order  of  a 
United  States  district  court. 

(c)  The  term  "Owner  Lending  Agent" 
means  an  Equity  Owner  in  its  capacity 
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as  a  fiduciary  of  a  plan  acting  as 
securities  lending  agent  in  connection 
with  the  loan  of  plan  assets  that  are 
securities. 

(d)  The  term  "Equity  Owner"  means 
an  entity  that  either  directly  or  through 
an  affiliate  owns  an  equity  ownership 
interest  in  EquiLend. 

(e)  The  term  "Equity  Owner  Plan" 
means  an  employee  benefit  plan,  as 
defined  imder  section  3(3)  of  the  Act. 
which  is  established  or  maintained  by 
an  Equity  Owner  of  EquiLend,  as 
defined  in  section  Ill(d)  above,  as  an 
employer  of  employees  covered  by  such 
plan,  or  by  its  affiliate. 

(f)  The  terms  "employee  benefit  plan" 
and/or  "plan"  means: 

(1)  An  "employee  benefit  plan" 
within  the  meaning  of  section  3(3)  of  the 
Act  subject  to  Part  4  of  Subtitle  B  of 
Title  I  of  the  Act, 

(2)  A  "plan"  (within  the  meaning  of 
section  4975(e)(1)  of  the  Code)  subject  to 
section  4975  of  the  Code,  or 

(3)  The  Federal  Thrift  Savings  Fund. 

Written  Conunents 

The  Department  received  one 
comment  letter  submitted  by  EquiLend 
Holdings  LLC  (hereinafter,  the 
applicant)  with  respect  to  the  proposed 
exemption.  In  the  letter,  the  applicant 
requested  that  several  revisions  be  made 
to  section  II,  section  III,  and  the 
Summary  of  Facts  and  Representations 
of  the  exemption,  as  proposed.  In 
addition,  the  applicant  requested  that 
the  Department  clarify  whether  a 
specific  transaction  fell  within  the  scope 
of  the  exemption. 

1.  Section  II.  With  respect  to  this 
section  of  the  proposed  exemption, 
EquiLend  requested  that: 

A.  The  phrase  "to  the  extent 
applicable  the  procedures  regarding  the 
securities  lending  activities",  as  such 
phrase  appears  in  section  n(a),  be 
replaced  with  "to  the  extent  an 
applicable  exemption  is  required,  the 
securities  lending  transactions"; 

B.  The  phrase  "a  plan  of  an  Equity 
Owner  (Equity  Owner  Plan)",  as  such 
phrase  appears  in  section  11(f)(1)(A),  be 
replaced  with  "Equity  Owner  Plan"; 
and 

C.  The  sentence  "This  requirement 
may  be  met  by  including  such 
notification  in  the  participation, 
subscription  or  other  user  agreement 
required  to  be  executed  by  each 
participant  in  EquiLend."  be  added  at 
the  end  of  section  11(c). 

The  applicant  states  that  the  proposed 
revisions  described  above  provide 
clarity  and/or  consistency  to  the 
exemption.  The  Department  has 
determined  that  it  is  appropriate  to 
modify  the  proposed  exemption  in  the 


maimer  requested  by  the  applicant  and, 
accordingly,  has  revised  section  II  of  the 
final  exemption. 

2.  Section  III.  With  respect  to  this 
section  of  the  proposed  exemption, 
EquiLend  requested  that: 

A.  The  definition  of  the  term 
"authorizing  fiduciary",  as  contained  in 
section  Ill(b)  of  the  proposed  exemption, 
be  modified  by — 

(i)  Deleting  the  phrase  "unrelated  to" 
from  the  first  sentence  of  section  in(b); 

(ii)  Adding  the  phrase  "provided  that 
Commingled  Investment  Funds  and 
Equity  Owner  Plans  maintained  by  such 
Owner  Lending  Agent  or  an  affiliate  will 
not  be  deemed  affiliates  of  such  Owner 
Lending  Agent  for  purposes  of  this 
subparagraph  (2)"  at  the  end  of  section 
111(b)(2);  and 

(iii)  Adding  the  phrase  "except  in  the 
case  of  an  Equity  Owner  Plan"  to  the 
end  of  the  second  to  the  last  sentence  of 
section  ni(b). 

B.  The  definition  of  the  term  "Owner 
Lending  Agent",  as  contained  in  section 
III(c)  of  the  proposed  exemption,  be 
amended  by  adding  the  following 
italicized  language — 

"The  term  Owner  Lending  Agent 
means  an  Equity  Owner  in  its  capacity 
as  a  fiduciary  of  a  plan  acting  as 
securities  lending  agent  in  connection 
with  loans  of  plan  assets  that  are 
securities." 

The  applicant  states  that  the  proposed 
revisions  described  above  brings  clarity 
and  consistency  to  the  exemption. 
Specifically,  the  applicant  represents 
that  the  modification  described  in  (i)  of 
this  paragraph  is  being  requested  to 
ensure  that  the  first  sentence  of  section 
111(b)  is  consistent  with  the  rest  of 
section  111(b)  as  well  as  with  section 
n(f)(l)(A)  of  the  exemption.  In  addition, 
the  applicant  states  that  the 
modification  described  in  (ii)  of  this 
paragraph  is  being  requested  in  order  to 
clarify  that  certain  transactions  would 
not  inadvertently  result  in  a  plan 
fiduciary  being  unable  to  prospectively 
authorize  the  use  of  EquiLend.  As  an 
example,  the  applicant  states  that  a  bank 
borrowing  securities  (through  EquiLend) 
from,  and  providing  cash  collateral  to,  a 
collective  trust  fund  managed  by  an 
Equity  Owner  would  customarily 
receive  a  rebate  from  the  collective  trust 
fund  on  earnings  generated  by  such 
collateral.  According  to  the  applicant, 
the  rebate  of  earnings  on  the  collateral 
received  by  the  bank  may  affect  the 
ability  of  the  bank  under  the  exemption 
to  prospectively  authorize  the  use  of 
EquiLend  by  an  Equity  Owner  (as 
Owner  Lending  Agent)  to  lend  securities 
held  by  the  bank's  own  plan  since 
section  111(b)  of  the  proposed  exemption 
requires  that  a  plan  fiduciary  be 


"independent"  of  the  Owner  Lending 
Agent.  Under  that  definition,  a  fiduciary 
is  not  considered  independent  of  an 
Owner  Lending  Agent  if  such  fiduciary 
receives  any  compensation  from  the 
Owner  Lending  Agent  or  an  affiliate  for 
his  or  her  own  personal  account  in 
connection  with  any  securities  lending 
transaction  described  in  the  exemption. 
The  applicant  states  that  the  proposed 
modification  as  it  applies  to 
Commingled  Investment  Funds  and 
Equity  Owner  Plans  is  consistent  with 
the  intent  of  the  exemption. 

The  Department  has  determined  that 
it  is  appropriate  to  modify  the  proposed 
exemption  in  the  manner  requested  by 
the  applicant  and,  accordingly,  has 
revised  the  final  exemption. 

3.  Summary  of  Facts  and 
Representations.  With  respect  to  this 
section  of  the  proposed  exemption,  the 
applicant  stated  that  in  October  2001. 
EquiLend  LLC  changed  its  name  to 
EquiLend  Holdings  LLC  and,  in 
November  2001,  The  Chase  Manhattan 
Bank  merged  with  Morgan  Guaranty 
Trust  Company  of  New  York  with  the 
resulting  bank  being  named  JP  Morgan 
Chase  Bank.  In  addition,  the  applicant 
further  requested  that  the  Department 
clarify  that: 

A.  The  term  "members",  as  such  term 
appears  throughout  the  Summar>'  of 
Facts  and  Representations,  refers  to  the 
entities  that  participate  in  EquiLend  and 
not  merely  to  the  entities  that  have  an 
ownership  interest  in  EquiLend;  and 

B.  The  prohibition  with  respect  to 
participation  in  EquiLend  by  an  Equity 
Owner  Plan,  as  discussed  in  Paragraph 
5(E)  of  the  Summary,  is  inapplicable  to 
the  extent  that  the  aggregate  loan 
balance  of  all  seciu'ities  lending 
transactions  entered  into  through 
EquiLend  by  all  participants  (other  than 
on  behalf  of  the  Equity  Owner  Plans)  is 
equal  to  or  greater  than  $10  billion. 

The  applicant  also  sought  the 
addition  of  the  following'as  a  footnote 
at  the  end  of  Paragraph  7 — 

However,  the  applicant  requests  that  such 
authorizing  fiduciary  be  deemed  to  have 
given  the  required  authorization  unless  such 
authorizing  flduciar>'  objects  in  writing  to  the 
purchase  or  licensing  of  a  specific  product  to 
the  Owner  Landing  Agent  within  15  days 
after  the  disclosure  of  the  information 
described  above.  In  addition,  such 
requirement  for  prior  written  authorization 
shall  not  apply  to  any  such  purchase  or 
licensing  by  an  Equity  Owner  Plan  if  the  fee 
or  cost  associated  with  such  purchase  or 
licensing  is  not  paid  bv  the  Equitv  Owner 
Plan. 

The  purpose  of  the  proposed 
clarifications  and  addition  described 
above,  the  applicant  states,  is  to  update 
and  provide  consistency  to  the 
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exemption.  The  Department  has 
determined  that  it  is  appropriate  to 
clarify  and  modify  the  exemption  in  the 
manner  requested  by  the  applicant  and, 
accordingly,  has  revised  the  final 
exemption. 

4.  Scope  of  Exemption.  The  applicant 
states  that  it  is  possible  that  a  lending 
agent,  upon  its  appointment  by  an 
Equity  Owner,  may  seek  to  use 
EquiLend  on  behalf  of  an  Equity  Owner 
Plan  and/or  a  plan  imrelated  to  an 
Equity  Owner.  The  applicant  inquires 
whether,  in  this  situation,  such 
arrangement  falls  within  the  scope  of 
the  exemption.  If  not,  the  applicant 
inquires  further  whether  the 
arrangement  described  above  constitutes 
a  prohibited  transaction  for  which 
additional  exemptive  relief  is  necessary. 

It  is  the  view  of  the  Department  that 
the  use  of  EquiLend  by  a  lending  agent 
appointed  by  an  Eqxiity  Owner  is 
outside  the  scope  of  the  relief  provided 
by  this  exemption.  In  this  regard,  the 
Department  notes  that  the  exemption 
does  not  extend  relief  to  the 
participation  in  EquiLend's  electronic 
platform  by  a  lending  agent  appointed 
by  an  Equity  Owner.  Rather,  with 
respect  to  such  participation,  the 
exemption  provides  relief  solely  to  an 
Owner  Lending  Agent  (see  section  II). 

The  Department  notes  that  any 
determination  as  to  whether  the 
arrangement  described  above  constitutes 
a  prohibited  transaction  is  inherently 
factual  in  nature.  In  this  regard,  the 
Department  notes  that  a  violation  of 
section  406  of  ERISA  would  occur  if  the 
decision  of  a  lending  agent  appointed  by 
an  Equity  Owner  to  use  EquiLend  on 
behalf  of  a  plan  is  part  of  an  agreement, 
arrangement,  or  imderstanding  in  which 
a  fiduciary  caused  plan  assets  to  be  used 
in  a  manner  designed  to  benefit  a  party 
in  interest  or  if  the  lending  agent  has  an 
interest  in  the  transaction  which  affects 
his  judgment  as  a  fiduciary. 

Aiter  giving  fiill  consideration  to  the 
entire  record,  including  the  written 
comment  submitted  by  the  applicant, 
the  Department  has  decided  to  grant  the 
exemption. 

For  further  information  regarding  the 
comments  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-11026)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 


Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

For  Further  Information  Contact: 
Christopher  Motta  of  the  Department, 
telephone  (202)693-8544  (This  is  not  a 
toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
respoiiisibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  £)C.  this  3rd  day  of 
June,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[FR  Doc.  02-14222  Filed  6-5-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-071)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Committee, 
Physical  Science  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
'Space  Administration. 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration    ■ 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Biological  and 
Physical  Research  Committee,  Physical 
Science  Advisory  Subcommittee. 
DATES:  Wednesday,  Jime  19,  2002,  from 
8  a.m.  to  5  p.m.. 

ADDRESSES:  NASA  Headquarters,  Room 
MIC-5  (5H46),  300  E  Street,  SW, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brad  Carpenter,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202-358-0826. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Introduction 
— Program  Issues  and  Status 
— OBPR  Plans 

— Concepts  for  New  Initiatives 
—Proposed  PSAS  Activities  2002-2003 
— ^Discussion  and  Summary 
— Writing  Assignments 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  30.  2002. 
Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  02-14122  Filed  6-5-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATiON 

[Notice  (02-072)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee  Meeting,  NASA-NIH 
Advisory  Subcommittee  and  Life 
Sciences  Advisory  Subcommittee; 
Joint  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Advisory  Committee, 
NASA-NIH  Advisory  Subcommittee 
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and  Life  Sciences  Advisory 
Subcommittee;  Joint  Meeting. 
DATES:  Wednesday,  June  19,  2002,  8 
a.m.  to  5  p.m. 

ADDRESSES:  NASA  Headquarters,  300  E 
St.,  SW.,  MIC-6,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Tomko,  Code  UB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0220. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Action  Status 
—NASA  Update  from  the  Chief 

Scientist 
— OBPR  Associate  Administrator  Report 
— Bioastronautics  Research  Division 

Update 
— Discussion 

—Working  Lunch— Science  Talk— TBD 
— Fundamental  Biology  Research 

Division  Update 
— Flight  Programs  Report 
— STS-107  Science  Update  (July  19, 

2002  Launch) 
—STS-107  Education  and  Public 

Outreach 
— Preparation  of  Committee  Findings 

and  Recommendations 
— Review  of  Committee  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  30.  2002. 
Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

A  dministra  tion , 

[FR  Doc.  02-14123  Filed  6-5-02;  8:45  am] 

BILUNO  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-26-ISFSI,  ASLBP  No.  02- 
801-01-ISFSI] 

Pacific  Gas  and  Electric  Company; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28,710  (1972),  and  Sections  2.105, 
2.700,  2.702,  2.714,  2.714a,  2.717,  2.721, 
and  2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  rule  on  petitions  for 
hearing  dnd  for  leave  to  intervene  and 
to  preside  over  the  following 


proceeding:  Pacific  Gas  and  Electric 
Company,  Diablo  Canyon  Power  Plant 
(Independent  Spent  Fuel  Storage 
Installation). 

This  Licensing  Board  is  being 
established  pursuant  to  an  April  12, 
2002  "Notice  of  Docketing,  Notice  of 
Proposed  Action,  and  Notice  of 
Opportunity  for  a  Hearing  for  a 
Materials  License  for  the  Diablo  Canyon 
Independent  Spent  Fuel  Storage 
Installation  t(ISFSI)]"  (67  Fed.  Reg. 
19,600  (Apr.  22,  2002)).  The  proceeding 
involves  an  application  by  Pacific  Gas 
and  Electric  Company  for  the  issuance 
of  a  license  imder  the  provisions  of  10 
C.F.R.  Part  72,  to  store  spent  fuel  and 
other  radioactive  material  in  an  ISFSI  on 
the  Diablo  Canyon  Power  Plant  site  in 
San  Luis  Obispo  County,  California. 
Intervention  petitions/hearing  requests 
regarding  the  license  were  filed  by 
Lorraine  Kitman  (May  8,  2002);  San  Luis 
Obispo  County  Supervisor  Peg  Pinard 
and  the  Avila  Valley  Advisory  Council 
(May  22,  2002);  and  the  San  Luis  Obispo 
Mothers  for  Peace,  on  behalf  of  itself 
and  other  organizations  (May  22,  2002). 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Administrative  Judge  G.  Paul  Bollwerk, 
III,  Chair,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001." 

Administrative  Judge  Peter  S.  Lam, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Administrative  Judge  Jerry  R.  Kline, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with  the 
administrative  judges  in  accordance 
with  10  CFR  2.701. 

Issued  at  Rockville,  Maryland,  this  31st 
day  of  May,  2002. 

G.  Paul  Boliwerk  III, 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  02-14172  Filed  6-5-02;  8:45  am] 
BILUNG  CO0€  7990-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27534] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Art") 

May  31,  2002. 

Notice  is  hereby  given  that  the 
following  filings  have  been  made  with 
the  Conmiission  pursuant  to  provisions 
of  the  Act  and  rules  promulgated  imder 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  sucamarized 
below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  24,  2002  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  24,  2002,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Energy  East  Corporation,  et  al.  (70- 
9901) 

Energy  East  Corporation  ("Energy 
East"),  a  registered  holding  company. 
Eagle  Merger  Corporation  ("Eagle"), 
both  located  at  P.O.  Box  12904,  Albany, 
New  York  12212-2904.  and  RGS  Energy 
Group,  Inc.  ("RGS"),  89  East  Avenue, 
Rochester,  New  York  14649-0001 
(together.  "Applicants"),  have  filed  with 
the  Commission  a  joint  application 
under  sections  3(a)(1),  9(a).  10,  and 
11(b)  of  the  Act  and  rule  54  under  the 
Act. 

L  Summary  of  Proposal 

As  described  in  more  detail  below. 
Energy  East  proposes  that  the 
Commission  approve:  (a)  Energy  East's 
acquisition,  by  means  of  the  merger 
described  below  ("Merger"),  all  of  the 
issued  and  outstanding  common  stock 
of  RGS  ("RGS  Common  Stock");  (b) 
Energy  East's  indirect  acquisition  of  all 
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of  the  nonutility  activities,  businesses 
and  investments  of  RGS;  (c)  Energy 
East's  retention  of  RGS  as  an 
intermediate  holding  company;  (d)  the 
operation  of  post-Merger  Energy  East  as 
a  combination  electric  and  gas  utility 
company:  (e)  the  acquisition  of  shares  of 
common  stock  of  New  York  State 
Electric  &  Gas  Corporation  ("NYSEG"). 
a  wholly  owned  combination  gas  and 
electric  utility  subsidiary  of  Energy  East, 
by  RGS;  (f)  the  acquisition  by  Eagle  of 
RGS;  (g)  the  acquisition  of  Eagle's  shares 
by  Energy  East;  and  (h)  the  exemption 
of  RGS  firom  registration  as  a  holding 
company  under  section  3(a)(1)  of  the 
Act. 

Under  the  terms  of  an  Agreement  and 
Plan  of  Merger  ("Merger  Agreement"), 
dated  February  16.  2001, '  RGS  will  be 
merged  with  and  into  Eagle,  a  New  York 
corporation,  which  will  be  a  wholly- 
owned  subsidiary  of  Energy  East  at  the 
effective  time  of  the  Merger,  with  Eagle 
being  the  surviving  corporation.  Eagle 
will  continue  to  conduct  RGS's 
businesses  under  the  name  "RGS  Energy 
Group,  Inc."  as  a  direct,  whoUyowned 
subsidiary  of  Energy  East. 

Energy  East  woiud  purchase  all 
common  shares  of  RGS  for:  (i)  $39.50  in 
cash  per  share;  (ii)  shares  of  Energy  East 
common  stock  valued  at  $39.50  (subject 
to  restrictions  on  the  maximum  and 
minimum  number  of  shares  of  Energy 
East  common  stock  to  be  issued);  or  (iii) 
a  combination  of  cash  and  Energy  East 
common  stock.  Each  RGS  shareholder 
would  be  able  to  elect  the  form  of 
consideration  that  the  shareholder 
wishes  to  receive,  subject  to  proration, 
so  that  55  percent  of  RGS  shares  would 
be  exchanged  for  cash  and  45  percent 
would  be  exchanged  for  Energy  East 
common  stock.-  Each  RGS  share 


'  The  shareholders  of  RGS  approved  the  Merger 
with  Energy  East  at  a  meeting  held  on  |une  15, 
2001.  Energ>'  East  and  RGS  have  submitted 
applications  requesting  approval  of  the  Merger  and/ 
or  related  matters  tu  the  appropriate  state  and 
federal  regulators,  including  the  New  York  Public 
Service  Gonunission.  the  Federal  Energy  Regulator^' 
Commission,  the  Nuclear  Regulatory  Commission, 
and  the  Federal  Communications  Commission. 
Applicants  have  also  made  the  required  filings  with 
the  Antitrust  Division  of  the  United  States 
Department  of  lustice  and  the  Federal  Trade 
Commission  under  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  as  amended.  Applicants 
state  that  favorable  responses  have  been  received  by 
the  Applicants  from  each  of  these  regulators. 

^  If  RGS  shareholders  owning  more  than  55%  of 
RGS  shares  elect  to  receive  cash,  the  number  of  RGS 
shares  converted  into  cash  will  be  less  than  the 
number  elected.  Similarly,  if  RGS  shareholders 
owning  more  than  45%  of  RGS  shares  elect  to 
receive  Energy  East  shares,  the  number  of  RGS 
shares  converted  into  stock  will  be  less  than  the 
number  elected.  For  tax  reasons  more  fully 
explained  in  the  Merger  Agreement,  Energy  East 
may  have  to  increa.se  the  number  of  RGS  shares 
converted  into  Energy  East  shares  and  decrease  the 
number  of  RGS  shares  converted  into  cash.  In  the 


converted  into  Energy  East  conunon 
stock  would  receive  not  less  than  1.7626 
and  not  more  than  2.3838  shares  of 
Energy  East  common  stock,  depending 
on  the  average  closing  price  of  Energy 
East  common  stock  during  a  20-day 
trading  period  ending  two  trading  days 
prior  to  the  effective  time  of  the 
Merger.3  In  addition.  Applicants  state 
that  Energy  East  will  assume 
approximately  $1.0  billion  of  RGS's 
debt. 

As  a  result  of  these  transactions,  RGS 
will  become  a  direct  subsidiary  of 
Energy  East.  Rochester  Gas  &  Electric 
Corporation  ("RG&E"),  a  gas  and  electric 
utility  company  and  subsidiary  of  RGS, 
and  the  nonutility  subsidiaries  of  RGS 
will  continue  as  subsidiaries  of  RGS  and 
will  become  indirect  subsidiaries  of 
Energy  East.  Applicants  state  that  as 
soon  as  practicable  after  the  effective 
time  of  the  Merger  (but  in  no  event  later 
than  five  days  following  the  effective 
time).  Energy  East  will  transfer  all  of 
NYSEG's  common  stock  to  RGS,  so  that 
NYSEG  and  RG&E  can  be  operated 
under  a  combined  management 
structiue.         '  *" 

n.  Parties  to  the  Merger 

A.  Energy  East  and  Subsidiaries 

Energy  East  is  a  registered  public 
utility  holding  company,  which, 
through  its  subsidiaries,  is  an  energy 
services  and  delivery  company  with 
operations  in  New  York,  Connecticut, 
Massachusetts,  Maine,  and  New 
Hampshire,  serving  approximately 
1,419,000  electricity  customers  and 
approximately  614.000  natural  gas 
customers.  Energy  East  has  corporate 
offices  in  New  York  and  Maine.  Energy 
East's  common  stock  is  publicly  traded 
on  the  New  York  Stock  Exchange  under 
the  symbol  "EAS." 

Energy  East  holds  direct  or  indirect 
interests  in  eight  public  utility 
companies,  each  of  which  is  wholly 
owned  by  companies  within  the  Energy 
East  system  imless  otherwise  noted:  (1) 
NYSEG ;  *  (2)  Central  Maine  Power 


alternative.  RGS  may  elect  under  certain 
circumstances  to  have  the  Merger  restructured  so 
that  Eagle  would  merge  with  and  into  RGS  and  RGS 
would  be  the  surviving  entity. 

J  For  example,  based  on  Energy  East's  closing 
price  of  $19.14  on  February  16.  2001,  RGS 
shareholders  who  choose  to  receive  Energy  East 
common  stock  would  receive  2.0637  Energy  East 
shares  for  each  RGS  share. 

■•  NYSEG.  a  regulated  public  utility  incorporated 
under  the  laws  of  the  State  of  New  York,  is  a 
combination  electric  and  gas  utility  providing 
delivery  service  to  approximately  829,000 
electricity  customers  and  approximately  250,000 
natural  gas  customers.  During  the  period  1999 
through  2001,  approximately  83%  of  NYSEG's 
operating  revenue  was  derived  from  electricity 
deliveries,  with  the  balance  derived  from  natural 
gas  service. 


("Central  Maine");  (3)  Maine  Electric 
Power  Company,  hic.  ("MEPCo") 
(Central  Maine  owns  78.3%  voting 
interest  in  MEPCo);  ^  (4)  NORVARCO 
(NORVARCO  holds  a  50%  general 
partnership  interest  in  Chester  SVC 
Partnership,  a  general  partnership 
which  owns  a  static  var  compensator 
located  in  Chester,  Maine,  adjacent  to 
MEMPCo's  transmission 
interconnection; "  an  electric  utility 
company  under  the  Act);  (5)  Maine 
Natural  Gas,  Corporation,  (6) 
Connecticut  Natural  Gas  Corporation 
("CNGC");  (7)  The  Berkshire  Gas 
Company  ("Berkshire  Gas");  and  (8)  The 
Southern  Connecticut  Gas  Company  ' 
(collectively,  "Energy  East  Utility 
Subsidiaries").  Energy  East  also  has  a 
number  of  direct  and  indirect  nonutility 
subsidiaries,  the  retention  of  which 
were  either  approved  or  jurisdiction  was 
reserved  in  the  Merger  Order.  ^ 

For  the  year  ended  December  31, 
2001 ,  electric  revenues  of  approximately 
$2,504,896,000  and  natiual  gas  revenues 
of  approximately  $1,026,124,000 
accoiuited  for  approximately  67%  and 
27%,  respectively,  of  Energy  East's  gross 
operating  revenues.  Energy  East's  utility 
operating  income  and  utility  net  income 
available  for  common  stock  were 
$642,939,000  and  $246,720,000, 
respectively.  Consolidated  assets  of 
Energy  East  and  its  subsidiaries  as  of 
December  31.  2001,  were  approximately 
$7.3  billion,  consisting  of  $3.6  billion  in 
net  utility  plant  and  $3.7  billion  in  other 
utility  and  nonutility  assets.  For  the 
year  ended  December  31,  2001, 
consolidated  operating  revenues, 
operating  income  and  net  income  for 
Energy  East  and  its  subsidiaries  were 
approximately  $3,759,787,000, 
$636,888,000,  and  $187,607,000, 
respectively. 

B.  RGS  and  Subsidiaries 

RGS  is  the  parent  company  of 
Rochester  Gas  &  Electric  Corporation 
("RG&E"),  a  gas  and  electric  utility 
company  serving  upstate  New  York. 
Incorporated  in  1998  in  the  State  of  New 
York,  RGS  became  the  holding  company 


^  The  remaining  interests  in  MEPCo  are  held  by 
Bangor  Hydro  Electric  Company  ("Bangor  Hydro- 
Electric")  (approximately  14.2%)  and  Maine  Public 
Service  Company  (approximately  7.5%). 

»The  remaining  50%  interest  in  Chester  SVC 
Partnership  is  held  by  Bangor  Var  Company,  a 
subsidiary  of  Bangor  Hydro-Electric. 

'  Southern  Connecticut  Gas  is  a  utility  subsidiary 
whollyowned  by  Connecticut  Energy  Corporation 
("Connecticut  Energy"),  a  direct  subsidian,'  of 
Energy  East.  Connecticut  Energy  is  an  intermediate 
holding  company  subject  to  regulation  under  the 
Act  as  a  subsidiary  of  a  registered  holding  company 
and  exempt  from  registration  under  section  3(a)(1) 
of  the  Act. 

"  Energy  East  Corporation,  et  al.  HCAR  No.  27224 
(August  31.  2000)  ("Merger  Order  "). 


Federal  Register / Vol.  67,  No.  109 / Thursday,  June  6,  2002 /Notices 


39075 


for  RG&E  on  August  2, 1999.^  RGS  is  a 
public  utility  holding  company  by 
virtue  of  its  owning  all  of  the  common 
shares  of  stock  of  RG&E,  a  public  utility 
company  as  defined  in  the  Act.  RGS, 
through  its  subsidiaries,  is  an  energy 
generation  and  delivery,  products  and 
services  company  with  operations  in 
New  York.  RGS's  common  stock  is 
publicly  traded  on  the  New  York  Stock 
Exchange  under  the  symbol  "RGS." 
Pursuant  to  Commission  order  granting 
its  request  for  an  exemption  under 
section  3(a)(1)  of  the  Act,  RGS  is 
currently  exempt  from  registration  as  a 
holding  company.'"  Applicants  request 
in  this  filing  that  the  Commission  find 
that  RGS  continues  to  be  exempt  fi'om 
registration  as  a  holding  company  under 
section  3(a)(1)  of  the  Act,  following  the 
consummation  of  the  Merger  and  its 
acquisition  of  NYSEG. 

RG&E  is  engaged  principally  in  the 
business  of  generating,  purchasing, 
transmitting  and  distributing  electricity, 
and  purchasing,  transporting  and 
distributing  natiiral  gas.  RG&E's  service 
territory  includes  nine  coimties  in 
upstate  New  York.  RG&E's  service 
territory  has  an  area  of  approximately 
2,700  square  miles  and  a  population  of 
one  million  people.  RG&E  provides 
delivery  service  to  approximately 
353,000  electric  customers  and  289.000 
natural  gas  customers.  The  larger  cities 
in  which  RG&E  serves  both  electric  and 
natural  gas  customers  are  Rochester  and 
Canandaigua.  As  of  December  31,  2001, 
RG&E  had  1,993  employees. 

In  addition  to  its  utility  subsidiary, 
RGS  has  the  following  direct  and 
indirect  nonutility  subsidiary 
companies:  (1)  Energetix,  Inc., 
("Energetix")"  a  wholly-owned 
subsidiary  of  RGS,  which  offers 
electricity  and  natural  gas  services  to 
retail  customers  throughout  New  York; 
and  (2)  RGS  Development  Corporation 
which  pursues  unregulated  business 
opportunities  in  the  energy  marketplace 
and  provides  energy  systems 
development  and  management  services, 

RGS  also  holds  Griffith  Oil  Company 
("Griffith"),  a  wholly  owned  subsidiary 
of  Energetix,  which  sells  propane, 
heating  oil  and  gasoline  to 


"  Rochester  Gas  and  Electric  Holdco.  HCAR  No. 
26991  (March  16, 1999). 

'o/d. 

■  <  Energetix  has  authorization  from  FERC  to 
engage  in  sales  for  resale  of  electricity  at  market- 
based  rates  and  it  owns  no  generation,  transmission 
or  distribution  facilities.  Energetix's  subsidiary 
companies  are  GrifTith  Oil  Co.,  Inc.,  an  oil  and 
propane  distribution  company  in  New  York,  and 
Avrimac  Corporation,  which  through  its 
subsidiaries  sells  propane  and  a  limited  selection  of 
electric  and  gas  appliances  in  Western  and  Central 
New  York.  Energetix  and  its  subsidiaries  have  602 
employees  and  operate  29  customer  service  centers. 


approximately  123,000  customers  in 
New  York. 

RGS  has  the  following  indirect 
nonutility  subsidiaries  that  are  currently 
inactive: '2  New  York  Nuclear  Operating 
Company  LLC  ("NYNOC"),!^  a  partially 
owned  subsidiary  of  RG&E  formed  to 
investigate  the  operation  of  nuclear 
power  plants;  Moore  Brothers,  a  wholly 
owned  subsidiary  of  Griffith,  formed  to 
import  petroleum  products  into  New 
Jersey;  McKee  Road,  a  wholly  owned 
subsidiary  of  Griffith  formed  to  hold 
terminal  property  and  other  real  estate 
property  related  to  utility  operations;  '•* 
Griffith  Energy,  a  wholly  owned 
subsidiary  of  Griffith,  and  Sugar  Creek 
Corporation,  a  wholly  owned  subsidiary 
of  Energetix  acquired  in  conjunction 
with  RGS's  acquisition  of  Griffith. 

RGS  also  has  an  indirect  subsidiary 
outside  the  United  States,  Bumwell  Gas 
Corporation  of  Canada  ("Biunwell"), 
which  is  a  wholly  owned  subsidiary  of 
Griffith.  Bumwell,  located  in 
Stevensville,  Ontario,  is  a  company 
through  which  various  Bumwell 
subsidiaries  purchase  propane.  Avrimac 
Corporation  ("Avrimac"),  a  wholly- 
owned  subsidiary  of  Griffith,  through  its 
subsidiaries  (Seimax  Gas.  Bumwell  Gas 
of  Red  Creek,  Burnwell  Gas  of  Alden, 
Bumwell  Gas  Distributors,  Burnwell 
Gas  of  Franklinville,  Bumwell  Gas  of 
Dansville  and  Biunwell  Gas  of  Newark), 
sells  propane  and  a  limited  selection  of 
electric  gas  appliances  in  Western  and 
Central  New  York.  Seimax  Garage 
Corporation,  another  Avrimac 
subsidiary,  provides  repair  services  to 
the  Burnwell  Companies'  truck  fleet. 

For  the  year  ended  December  31, 
2001,  electric  revenues  of  approximately 
$728,099,000  and  gas  revenues  of 
approximately  $311,377,000  accounted 
for  approximately  70%  and  30%, 
respectively,  of  RGS's  consolidated 
gross  utility  revenues.  RGS's  utility 
operating  income  and  utility  net  income 
available  for  common  stock  were 
$134,565,000  and  $69,950,000, 
respectively.  Consolidated  assets  of  RGS 
and  its  subsidiaries  as  of  December  31, 
2001,  were  approximately  $2.5  billion, 
consisting  of  $1.2  billion  in  net  utility 
plant  and  $1.3  billion  in  other  utility 
and  nonutility  assets.  For  the  year 
ended  December  31,  2001,  consolidated 
operating  "revenues,  operating  income 
and  net  income  for  RGS  and  its 
subsidiaries  were  approximately 


'^  In  the  event  that  Energy  East  seeks  to  reactivate 
any  of  the  inactive  companies  after  the 
consummation  of  the  Merger,  Energy  East  states  that 
it  will  file  a  post-effective  amendment  seeking 
authorization  to  engage  in  the  proposed  activities  if 
such  authorization  is  required  under  the  Act. 

"  RG&E  holds  a  20.24%  interest  in  NYNOC. 

■*  McKee  Road  currently  holds  no  real  properly. 


$1,530,492,000,  $137,328,000  and     ■ 
$73,040,000,  respectively. 

in.  Proposed  Merger  and  Subsequent 
Corporate  Structure 

Pursuant  to  the  Merger  Agreement, 
RGS  will  merge  with  and  into  Eagle, 
with  Eagle  being  the  surviving 
corporation.  Eagle  will  continue  to 
conduct  RGS's  businesses  under  the 
name  "RGS  Energy  Group,  Inc."  as  a 
direct,  wholly  owned  subsidiary  of 
Energy  East. 

As  a  result  of  Applicants'  proposed 
transactions,  RGS  will  become  a  direct 
subsidiary  of  Energy  East.  RG&E  and 
RGS's  nonutility  subsidiaries  will 
continue  as  subsidiaries  of  RGS  and  will 
become  indirect  subsidiaries  of  Energy 
East.  As  soon  as  practicable  after  the 
effective  time  of  the  Merger  (but  in  no 
event  later  than  five  days  following  the 
effective  time).  Energy  East  will  transfer 
all  of  NYSEG's  common  stock  to  RGS 
and  NYSEG  and  RG&E  will  be  operated 
under  a  combined  management 
structure. 

Energy  East  expects  to  pay  RGS 
shareholders  approximately  $750 . 
million  in  cash  consideration.  Energy 
East  intends  to  fund  the  cash 
consideration  with  the  proceeds  from 
the  issuance  of  long-term  debt  and  trust 
preferred  securities.'^ 

Cinergy  Corp.  (70-10015) 

Cinergy  Corp.  ("Cinergy").  139  East 
Fourth  Street,  24AT2,  Cincinnati,  Ohio 
45202,  a  Delaware  corporation  and 
registered  holding  company,  has  filed 
an  application-declaration 
("Application")  under  sections  6(a),  7.    . 
9(a),  10,  and  11(b)(1)  of  the  Act  and  mle 
54  under  the  Act. 

Cinergy  requests  authority  through 
March  31,  2007  ("Authorization 
Period")  to  (A)  engage,  indirectly 
through  new  or  existing  nonutilit\' 
subsidiaries  '•*  to  provide  infrastructure 
services  (as  described  below) 
("Infrastructure  Services")  both  within 
and  outside  the  United  States,  and  (B) 
specifically  Cinergy  proposes  to  invest 
up  to  $500  million  from  time  to  time 
through  the  Authorization  Period  in  one 
or  more  new  or  existing  companies  that 
derive  or  will  derive  substantially  all  of 
their  operating  revenues  from  the  sale  of 
Infrastructure  Services  ("IS 


'^  Applicants  have  filed  a  post-effective 
amendment  with  the  Commission  under  the  Act 
with  respect  to  ongoing  financing  activities,  intra- 
system  ser\'ices  and  other  matters  pertaining  to 
Energy  East  and  RGS  after  the  Merger.  (SEC  File  No. 
70-9609). 

'"Any  such  subsidiaries  would  be  held  as  direct 
or  indirect  subsidiaries  of  Cinergy,  provided  that 
none  of  the  subsidiaries  would  be  held  as  direct  or 
indirect  subsidiaries  of  CG&E  or  PSI  or  any  other 
Qnerg>'  utility  subsidiary'. 
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Subsidiaries").  Infrastructure  Services 
will  specifically  include: 

•  Design,  construction,  retrofit  and 
maintenance  of  utility  transmission  and 
distribution  systems,  including  erection 
of  transmission  towers  and  poles, 
trenching  and  burying  of  underground 
conduits,  construction  and  maintenance 
of  substations  and  electrical  vaults, 
storm  restoration  services  involving 
electrical  transmission  and  distribution 
systems,  and  splicing,  installation  and 
repair  of  electrical  conductors; 

•  Installation  and  maintenance  of 
natiiral  gas  pipelines  and  laterals,  water 
and  sewer  pipelines,  and  underground 
and  overhead  telecommimications 
networks;  and 

•  Installation  and  servicing  of  meter 
reading  devices  and  related 
communications  networks,  including 
fiber  optic  cable. 

Cinergy  requests  that  the  Commission 
reserve  jurisdiction  over  any  such  sales 
of  Infrastructure  Services  in  any  country 
other  than  the  United  States  and  Canada 
pending  completion  of  the  record. 
Investments  in  any  IS  Subsidiary  may 
take  the  form  of  an  acquisition,  directly 
or  indirectly,  of  the  stock  or  other  equity 
securities  of  a  new  subsidiary  or  of  an 
existing  company  and  any  subsequent 
purchases  of  additional  equity  seciuities 
and  any  loans  or  cash  capital 
contributions  to  any  such  company.  In 
addition,  any  guarantee  provided  by 
Cinergy  in  respect  of  any  payment  or 
performance  obligation  of  any  IS 
Subsidiary  will  be  counted  against  the 
proposed  investment  limit.  Cinergy  will 
fund  investments  in  IS  Subsidiaries 
using  available  cash  or  the  proceeds  of 
financing,  as  authorized  by  Commission 
order  dated  June  23,  2000  (HCAR  No. 
27190)  ("June  2000  Order").  Any 
guarantees  provided  by  Cinergy  in 
respect  of  any  IS  Subsidiary  wovdd  also 
coimt  against  Cinergy's  current 
guarantee  authority  in  the-Jime  2000 
Order. 

Any  Infrastructure  Services  performed 
by  any  IS  Subsidiaries  for  any  associate, 
utility  companies  (as  such  terms  are 
defined  imder  the  Act)  will  be 
conducted  at  cost  and  otherwise  in 
accordance  with  the  service  agreements 
approved  by  Commission  order  dated 
May  4,  1999  (HCAR  No.  27016). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-14203  Filed  6-5-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25599] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

May  31,2002. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  May,  2002. 
A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW., 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  25,  2002,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0506. 

The  Fulcrum  Trust  [File  No.  811-8278] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  28, 
2001,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $19,448 
incurred  in  connection  with  the 
liquidation  were  paid  by  First  Allmerica 
Financial  Life  Insurance  Company. 

Filing  Dates:  The  application  was 
filed  on  March  22,  2002,  and  amended 
on  May  29,  2002. 

Applicant's  Address:  440  Lincoln 
Street,  Worcester,  MA  01653. 

Belstar  Trust  [File  No.  811-21045] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 


Filing  Dates:  The  application  was 
filed  on  May  2,  2002,  and  amended  on 
May  23,  2002. 

Applicant's  Address:  375  Park  Ave., 
Suite  3607,  New  York,  NY  10152. 

Dreyfus  Strategic  Govenunents  Income, 
Inc.  [File  No.  811-5552] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  Septembier  22, 

2000,  applicant  transferred  its  assets  to 
Dreyfus  A  Bonds  Plus,  Inc.,  based  on  net 
asset  value.  Expenses  of  $129,000 
incurred  in  connection  with  the 
reorganization  were  paid  pro  rata  by 
applicant  and  the  acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  May  17,  2002. 

Applicant's  Address:  c/o  The  Dreyfus 
Corporation,  200  Park  Ave.,  New  York, 
NY  10166. 

Dreyfus  U.S.  Treasury  Short  Term  Fund 
(File  No.  811-5077] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  23, 

2001 ,  applicant  transiferred  its  assets  to 
Dreyfus  Short-Intermediate  Government 
Fund,  based  on  net  asset  value. 
Expenses  of  $60,000  incurred  in 
connection  with  the  reorganization  were 
paid  pro  rata  by  applicant  and  the 
acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  May  17,  2002. 

Applicant's  Address:  c/o  The  Dreyfus 
Corporation,  200  Park  Ave.,  New  York, 
NY  10166. 

Daily  Income  Fund,  Inc.  [File  No.  811- 
2477] 

Daily  Dollar  Reserves,  Inc.  [File  No. 
811-3555] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  By  June  21, 
1993,  each  applicant  had  transferred  its 
assets  to  Short  Term  Income  Fund,  Inc., 
based  on  net  asset  value.  Each  applicant 
incurred  $43,000  in  expenses  in 
connection  with  the  reorganizations, 
which  were  paid  by  Reich  &  Tang  Asset 
Management,  LLC,  investment  adviser 
to  both  applicants. 

Filing  Dates:  The  applications  were 
filed  on  March  25,  2002.  Daily  Dollar 
Reserves,  Inc.  filed  an  amended 
application  on  May  17,  2002. 

Applicants'  Address:  600  Fifth  Ave., 
New  York,  NY  10020. 

Tax-Free  Instruments  Trust  [File  No. 
811-3337] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  1, 
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2000,  applicant  transferred  its  assets  to 
Money  Market  Obligations  Trust  based 
on  net  asset  value.  Applicant  incurred 
no  expenses  in  connection  with  the 
reorganization. 

Fuing  Date:  The  application  was  filed 
on  May  10,  2002. 

Applicant's  Address:  5800  Coiporate 
Dr.,  Pittsburgh,  PA  15237-7000. 

Back  Bay  Funds,  Inc.  [File  No.  811- 
8339] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  28,  2001. 
applicant  made  a  liquidating 
distribution  to  its  sole  shareholder 
based  on  net  asset  value.  Expenses  of 
$6,000  incurred  in  connection  with  the 
liquidation  were  paid  by  Reich  &  Tang 
Asset  Management,  LLC,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  May  2,  2002. 

Applicant's  Address:  600  Fifth  Ave., 
New  York,  NY  10020. 

Merrill  Lynch  Asset  Income  Fund,  Inc. 
(File  No.  811-7181]; 

Merrill  Lynch  Asset  Growth  Fund,  Inc. 
[File  No.  811-7183] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  July  13, 

2000,  each  applicant  transferred  its 
assets  to  Merrill  Lynch  Global 
Allocation  Fund,  Inc.,  based  on  net  asset 
value.  Expenses  of  $51,980  and  $51,843, 
respectively,  incurred  in  connection 
with  the  reorganizations  were  paid  by 
the  surviving  fund. 

Filing  Date:  The  applications  were 
filed  on  May  7,  2002. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08543-9011. 

Olde  Custodian  Fund  [File  No.  811- 
5256] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  September  13, 

2001,  all  shareholders  of  applicant 
(other  than  applicant's  distributor)  had 
redeemed  their  shares  at  net  asset  value. 
Expenses  of  approximately  $38,158 
incurred  in  connection  with  the 
liquidation  were  paid  by  Olde  Asset 
Management,  applicant's  investment 
adviser,  and  H.R.  Block  Financial 
Advisors,  Inc.,  applicant's  distributor. 

Filing  Date:  The  application  was  filed 
on  April  24,  2002. 

Applicant's  Address:  751  Griswold, 
Detroit,  MI  18226. 

Global  UtiUty  Fund,  Inc.  [File  No.  811- 
568S] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 


investment  company.  On  September  21, 
2001,  applicant  transferred  its  assets  to 
Prudential  Utility  Fund,  a  series  of 
Prudential  Sector  Fimds,  Inc.,  based  on 
net  asset  value.  Expenses  of  $328,125 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  the  acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  April  30,  2002. 

Applicant's  Address:  Gateway  Center 
Three,  100  Mulberry  Street,  Newark,  NJ 
07102-4077. 

Program  for  the  Accumulation  of 
Shares  of  Technology  Fund  [File  No. 
811-1146] 

Summary:  Applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  8,  2001, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $150 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant's 
depositor,  Deutsche  Investment 
Management  Americas  Inc. 

Filing  Date:  The  application  was  filed 
on  April  22,  2002. 

Applicant's  Address:  c/o  Deutsche 
Investment  Management  Americas  Inc., 
222  South  Riverside  Plaza,  Chicago,  IL 
60606. 

Battery  Park  Funds,  Inc.  [File  No.  811- 
7675] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  29, 
2001,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $59,000 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant's 
investment  adviser,  Nomura  Corporate 
Research  and  Asset  Management  Inc. 

Filing  Dates:  The  application  was 
filed  on  December  26,  2001,  and 
amended  on  May  29,  2002. 

Applicant 's  Address:  Nomura    • 
Corporate  Research  and  Asset 
Management  Inc.,  33  Wood  Ave.  South, 
4th  Floor,  Iselin,  NJ  08830. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-14136  Filed  6-5-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25597;  File  No.  812-12777] 

Metropolitan  Series  Fund,  Inc.,  et  al.; 
Notice  of  Application 

May  30.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  exemptions  from  the 
provisions  of  Sections  9(a),  13(a),  15(a), 
and  15(b)  of  the  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 

Applicants:  Metropolitan  Series  Fund, 
Inc.  ("Metropolitan  Series")  and  MetLife 
Advisers,  LLC  ("MetLife  Advisers") 
(together,  the  "Applicants") 

Summary  of  Application:  Applicants 
seek  an  order  pursuant  to  Section  6(c) 
of  the  Investment  Company  Act  of  1940, 
as  amended  (the  "Act")  exempting  each 
life  insurance  company  separate 
account  supporting  variable  life 
insurance  contracts  (and  its  insurance 
company  depositor)  that  may  invest  in 
shares  of  an  existing  portfolio  of  the 
Metropolitan  Series  (an  "Existing 
Fimd")  or  a  "Future  Fund,"  as  defined 
below,  from  the  provisions  of  Sections 
9(a),  13(a),  15(a),  and  15(b)  of  the  Act, 
and  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder,  to  the  extent  necessary  to 
permit  such  separate  accounts  ("VLI 
accoimts")  to  hold  shares  of  any 
Existing  Fund  or  Future  Fund  (each,  a 
"Fimd';  collectively,  the  "Fimds")  when 
the  following  other  types  of  investors 
also  hold  shares  of  that  Fund:  (1)  A  VLI 
account  of  a  life  insurance  company  that 
is  not  an  affiliated  person  of  the 
insurance  company  depositor  of  any  VLI 
account,  (2)  a  Fund's  investment  adviser 
(representing  seed  money  investments 
in  the  Fund),  (3)  a  life  insurance 
company  separate  account  supporting 
variable  annuity  contracts  (a  "VA 
account"),  and/or  (4)  a  qualified 
pension  or  retirement  plan  (a  "Plan"  or 
"Qualified  Plan"),  as  defined  below. 

Filing  Date:  The  application  was  filed 
on  February  8,  2002.  and  amended  and 
restated  on  May  23,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  June  24,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
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or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES :Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington.  DC  20549-0609. 
Applicants,  c/o  Thomas  M.  Lenz.  Esq. 
and  Christopher  A.  Martin,  Esq., 
Metropolitan  Life  Insurance  Company, 
501  Boylston  Street,  Boston,  MA  02116. 
Copy  to  Stephen  E.  Roth,  Esq., 
Sutheriand  Asbill  &  Brennan  LLP,  1275 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Atkins,  Senior  Counsel,  or 
William  J.  Kotapish,  Assistant  Director, 
at  (202)  942-0670,  Office  of  hisurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Conmiission,  450  5th  Street,  NW, 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  RepresentatioitB 

1.  As  used  herein,  a  Future  Fund  is 
any  investment  company  (or  investment 
portfolio  or  series  thereof),  other  than  an 
Existing  Fimd,  designed  to  be  sold  to 
VLl  accounts  and  to  which  Applicants 
or  their  affiliates  may  in  the  future  serve 
as  investment  advisers,  investment 
subadvisers,  investment  managers, 
administrators,  principal  underwriters, 
or  sponsors.  As  used  herein,  Plan  or 
Qualified  Plan  means  any  trust,  plan, 
account,  contract,  or  annuity  described 
in  Sections  401(a),  403(a),  403(b), 
408(a),  408(b),  414(d),  457(b),  408(k), 
and  501(c)(18)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
and  any  other  trust,  plan,  account, 
contract,  or  annuity  that  is  determined 
to  be  within  the  scope  of  Treasury 
Regulation  1.817-5{f)(3)(iii). 

2.  The  Metropolitan  Series,  a 
Maryland  corporation  formed  on 
November  23,  1982,  is  registered  under 
the  Act  as  an  open-end  management 
investment  company  and  is  comprised 
of  23  portfolios.  As  of  December  31, 
2001,  the  Metropolitan  Series  had  3 
billion  shares  of  authorized  common 
stock  at  $0.01  par  value  per  share.  Each 
of  the  Existing  Fimds  is  managed  by  a 
Board  of  Directors  ("Board"),  and 
Metropolitan  Life  Insurance  Company 
("MetLife"),  a  New  York  domicUed  life 
insurance  company  and  wholly  owned 


subsidiary  of  MetLife,  Inc.,  a  publicly 
owned  Delaware  corporation,  serves  as 
the  principal  underwriter  and 
distributor  of  the  Existing  Funds. 

3.  MetLife  Advisers,  a  Delaware 
limited  liability  company,  is  the 
investment  adviser  for  the  Metropolitan 
Series  and  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940,  as  amended.  MetLife 
Advisers,  an  indirect  wholly  owned 
subsidiary  of  MetLife,  became  the 
investment  manager  of  each  portfolio  of 
the  Metropolitan  Series  on  May  1,  2001. 
Prior  to  that  time,  MetLife  served  as 
investment  manager  to  the  Metropolitan 
Series.  Prior  to  January  1 ,  2001 ,  MetLife 
Advisers  was  a  Massachusetts 
corporation  called  New  England 
Investment  Management,  Inc..  which 
was  an  indirect  wholly  owned 
subsidiary  of  MetLife.  On  January  1, 
2001,  New  England  Investment 
Management,  Inc.  converted  to  a  limited 
liability  company  named  New  England 
Investment  Management  LLC  pursuant 
to  Delaware  law.  New  England 
Investment  Management  LLC  changed 
its  name  to  MetLife  Advisers,  LLC  on 
May  1,  2001. 

4.  The  Existing  Fimds  and  Future 
Funds  may  offer  their  shares  to  VLI  and 
VA  accoimts  ("Participating  Separate 
Accounts")  of  various  life  insurance 
companies  ("Participating  Insurance 
Companies")  to  serve  as  an  investment 
medium  to  support  variable  life 
insurance  contracts  and  variable 
annuity  contracts  (together,  "Variable 
Contracts")  issued  through  such 
accounts.  Each  VLI  and  VA  account  is 
or  will  be  established  as  a  segregated 
asset  account  by  a  Participating 
Insurance  Company  pursuant  to  the 
insurance  law  of  the  Company's  state  of 
domicile.  As  such,  the  assets  of  each  are 
or  will  be  the  property  of  the 
Participating  Insurance  Company  and 
that  portion  of  the  assets  of  such  an 
account  equal  to  the  reserves  and  other 
contract  liabilities  with  respect  to  the 
account  is  or  will  not  be  chargeable  with 
liabilities  arising  out  of  any  other 
business  that  the  Participating  Insurance 
Company  may  conduct.  The  income, 
gains,  and  losses,  realized  or  unrealized 
from  such  an  account's  assets  are  or  will 
be  credited  to  or  charged  against  the 
account  without  regard  to  other  income, 
gains,  or  losses  of  the  Participating 
Insiuance  Company.  If  a  VLI  or  VA 
accoimt  is  registered  as  an  investment 
company,  it  is  or  will  be  a  "separate 
account"  as  defined  by  Rule  0-1  (e)  (or 
any  successor  nile)  imder  the  Act  and 
will  be  registered  as  a  unit  investment 
trust.  For  purposes  of  the  Act,  the 
Participating  Insurance  Company  that 
establishes  such  a  registered  VLI  or  VA 


account  is  the  depositor  and  sponsor  of 
the  account  as  those  terms  have  been 
interpreted  by  the  Commission  with 
respect  to  variable  life  insurance  and 
variable  aimuity  separate  accounts. 

5.  The  Funds  will  sell  their  shares  to 
registered  VLI  and  VA  accounts  only  if 
each  Participating  Insurance  Company 
sponsoring  such  a  VU  or  VA  account 
enters  into  a  participation  agreement 
with  the  Fimd.  The  participation 
agreements  define  or  will  define  the 
relationship  between  each  Fund  and 
each  Participating  Insurance  Company 
and  memorialize  or  will  memorialize, 
among  other  matters,  the  fact  that, 
except  where  the  agreement  specifically 
provides  otherwise,  the  Participating 
Insurance  Company  will  remain 
responsible  for  establishing  and 
maintaining  any  VLI  or  VA  account 
covered  by  the  agreement  and  for 
complying  with  all  applicable 
requirements  of  State  and  Federal  law 
pertaining  to  such  accounts  and  to  the 
sale  and  distribution  of  variable 
contracts  issued  through  such  accounts. 
The  participation  agreements  also 
memorialize  or  will  memorialize,  among 
other  matters,  the  fact  that,  with  regard 
to  compliance  with  Federal  securities 
laws,  unless  the  agreement  specifically 
states  otherwise,  the  Fimd's  obligations 
relate  solely  to  offering  and  selling  its 
shares  to  VLI  and  VA  accounts  covered. 

6.  The  use  of  a  conmion  management 
investment  company  (or  investment 
portfolio  thereoO  as  an  investment 
medium  for  both  VLI  and  VA  accounts 
of  the  same  insurance  company,  or  of 
two  or  more  insurance  companies  that 
are  affiliated  persons  of  each  other,  is 
referred  to  herein  as  "mixed  funding." 
The  use  of  a  common  management 
investment  company  (or  investment 
portfolio  thereof  as  an  investment 
medium  for  VLI  and/or  VA  accounts  of 
two  or  more  insurance  companies  that 
are  not  affiliated  persons  of  each  other 
is  referred  to  herein  as  "shared 
funding." 

7.  Applicants  propose  that  each 
Existing  Fund  and  any  Future  Fund  may 
offer  and  sell  its  shares  directly  to 
Qualified  Plans.  Changes  in  the  Federal 
tax  law  have  created  the  opportunity  for 
each  Existing  Fimd  and  any  Future 
Fund  to  substantially  increase  its  net 
assets  by  selling  shares  to  Qualified 
Plans.  Most  of  the  plans  will  be  pension 
or  retirement  plans  intended  to  qualify 
imder  Sections  401(a)  and  501(a)  of  the 
Code.  Many  of  the  plans  will  include  a 
cash  or  deferred  arrangement 
(permitting  salary  reduction 
contributions)  intended  to  qualify  under 
Section  401  (k)  of  the  Code.  The  plans 
that  qualify  under  Sections  401(a)  and 
501(a)  will  also  be  subject  to,  and  will 
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be  designed  to  comply  with,  the 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  i974,  as 
amended  ("ERISA"),  applicable  to 
either  defined  benefit  or  to  defined 
contribution  profit-sharing  plans, 
specifically  "Title  I — Protection  of 
Employee  Benefit  Rights."  These  plans 
therefore  will  be  subject  to  regulatory 
provisions  under  the  Code  and  ERISA 
regarding,  for  example,  reporting  and 
disclosure,  participation  and  vesting, 
funding,  fiduciary  responsibility,  and 
enforcement.  Existing  Fund  and  any 
Future  Fimd  shares  sold  to  such 
Qualified  Plans  would  be  held  by  the 
Trustees  of  said  Plans  as  required  by 
Section  403(a)  of  ERISA.  As  noted 
elsewhere  in  this  Application,  pass 
through  voting  is  generally  not  required 
to  be  provided  to  participants  in 
Qualified  Plans  pursuant  to  ERISA. 

8.  Section  817(h)  of  the  Code  imposes 
certain  diversification  standards  on  the 
assets  underlying  Variable  Contracts, 
such  as  those  in  the  Existing  Series.  The 
Code  provides  that  Variable  Contracts 
will  not  be  treated  as  annuity  contracts 
or  life  insurance  contracts,  as  the  case 
may  be,  for  any  period  (or  any 
subsequent  period)  for  which  the 
underlying  assets  are  not,  in  accordance 
with  regulations  issued  by  the  Treasury 
Department,  adequately  diversified.  On 
March  3,  1989,  the  Treasury  Department 
issued  regulations  (Treas.  Reg.  1.817-5) 
which  established  specific 
diversification  requirements  for 
investment  portfolios  underlying 
Variable  Contracts.  The  regulations 
generally  provide  that,  in  order  to  meet 
these  diversification  requirements,  all  of 
the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  life  insurance  companies. 
Notwithstanding  this,  the  regulations 
also  contain  an  exception  to  this 
requirement  that  permits  trustees  of  a 
qualified  pension  or  retirement  plan  to 
hold  shares  of  an  investment  company, 
the  shares  of  which  are  also  held  by 
insurance  company  segregated  asset 
accounts,  without  adversely  affecting 
the  status  of  the  investment  company  as 
an  adequately  diversified  underlying 
investment  for  Variable  Contracts  issued 
through  such  segregated  asset  accounts 
(Treas.  Reg.  1.817-5(f)(3)(iii)). 

9.  As  a  result  of  this  exception  to  the 
'general  diversification  requirement, 
qualified  pension  and  retirement  plans 
may  select  the  Funds  as  investment 
options  without  endangering  the  tax 
status  of  Variable  Contracts  issued 
through  Participating  Separate  Accounts 
as  life  insurance  or  annuities, 
respectively.  The  use  of  a  common 
management  investment  company  (or 


investment  portfolio  thereof)  as  an 
investment  medium  for  VLI  accounts, 
VA  accounts,  and  Qualified  Plans,  is  ■ 
referred  to  herein  as  "extended  mixed 
and  shared  funding." 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premiimi  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
Act  as  a  unit  investment  trust.  Rule  6e- 
2(b)(15)  under  the  Act  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a),  and  15(b)  of  the  Act.  Section  9(a) 
of  the  Act  provides  that  it  is  unlawful 
for  any  company  to  serve  as  an 
investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Section 
9(a)(1)  or  (2).  Rules  6e-2(b)(15)(i)  and 
(ii)  provide  partial  exemptions  from 
Section  9(a)  of  the  Act,  and  Rule  6e- 
2(b)(15)(iii)  provides  a  partial 
exemption  from  Sections  13(a),  15(a), 
and  15(b)  of  the  Act  to  the  extent  those 
sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  an  underlying 
fund's  shares. 

2.  The  exemptions  granted  to  a 
registered  VLI  account  by  Rule  6e- 
2(b)(15)  are  available  only  where  all  of 
the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurance 
company,"  and  then,  only  where 
scheduled  premium  variable  life 
insurance  contracts  are  issued  through 
such  VLI  accounts.  Therefore,  the  relief 
granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  VLI  account  that  owns  shares 
of  a  management  company  that  also 
offers  its  shares  to  a  VA  account  of  the 
same  insurance  company  or  any  other 
insurance  company.  Likewise,  the  relief 
granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  VLI  account  that  owns  shares 
of  a  management  company  that  also 
offers  its  shares  to  a  VLI  account  of  the 
same  insurance  company  or  any  other 
insurance  company  that  issues  flexible 
premium  variable  life  insurance 
contracts. 

3.  In  addition,  the  relief  granted  by 
Rule  6e-2(b)(15)  under  the  Act  is  not 
available  with  respect  to  a  scheduled 
premium  VLI  account  that  owns  shares 
of  an  underlying  management  company 
that  also  offers  its  shares  to  VU  or  VA 
accounts  funding  Variable  Contracts  of 


one  or  more  unaffiliated  life  insurance 
companies.  Furthermbre,  Rule  6e- 
2(b)(15)  does  not  contemplate  that 
shares  of  the  underlying  fund  might  also 
be  sold  to  Qualified  Plans. 

4.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  Act  as  a 
unit  investment  trust.  Rule  6e- 
3(T)Cb)(15)  under  the  Act  provides 
partial  exemptions  from  Section  9(a), 
and  fi-om  Sections  13(a),  15(a),  and  15(b) 
of  the  Act  to  the  extent  that  those 
sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  an  underlying 
fund's  shares.  The  exemptions  granted 
to  a  separate  account  by  Rule  6e- 
3(T)(b)(15)  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  [premium  variable  life 
insurance]  contracts  or  flexible 
(premium  variable  life  insurance] 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  aimuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company" 
(emphasis  supplied).  Therefore,  Rule 
6e-3(T)  permits  mixed  funding  with 
respect  to  ailexible  premium  VLI 
account,  subject  to  certain  conditions. 
Rule  6e-3(T),  however,  does  not  permit 
shared  funding  because  the  relief 
granted  by  Rule  6e-3(T)(b)(15)  is  not 
available  with  respect  to  a  flexible 
premium  VLI  account  that  owns  shares 
of  a  management  company  that  also 
offers  its  shares  to  separate  accounts 
(including  variable  annuity  and  flexible 
premium  and  scheduled  premium 
variable  life  insurance  separate 
accounts)  of  unaffiliated  life  insurance 
companies.  Also.  Rule  6e-3(T)  does  not 
contemplate  extended  mixed  and  shared 
funding. 

5.  Applicants  maintain,  as  discussed 
below,  Uiat  there  is  no  policy  reason  for 
the  sale  of  Fund  shares  to  Qualified 
Plans  to  prohibit  or  otherwise  limit  a 
Participating  Insurance  Company  from 
relying  on  the  relief  provided  by  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15). 
Notwithstanding,  Rule  6e-2  and  Rule 
6e-3(T)  each  specifically  provide  that 
the  relief  granted  thereunder  is  available 
only  where  shares  of  the  underlying 
fund  are  offered  exclusively  to 
insurance  company  separate  a'ccounts. 
In  this  regard,  Applicants  request 
exemptive  relief  to  the  extent  necessary 
to  permit  shares  of  the  Funds  to  be  sold 
to  Qualified  Plans  while  allowing 
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Participating  Insurance  Companies  and 
their  VLI  accounts  to  enjoy  the  benefits 
of  the  relief  granted  in  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15). 

6.  Applicants  note  that  if  the  Funds 
were  to  sell  their  shares  only  to 
Qualifted  Plans,  exemptive  relief  under 
Rule  6e-2  and  Rule  6e-3(T)  would  not 
be  necessary.  The  relief  provided  for 
under  Rule  6e-2(b)(15)  and  Rule  6e- 
3(T)(b)(15)  does  not  relate  to  qualified 
pension  and  retirement  plans  or  to  a 
registered  investment  company's  ability 
to  sell  its  shares  to  such  plans. 
Applicants  also  note  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
the  Treasury  Regulations  which  made  it 
possible  for  shares  of  an  investment 
company  to  be  held  by  the  trustee  of  a 
qualified  pension  and  retirement  plan 
without  adversely  affecting  the  ability  of 
shares  in  the  same  investment  company 
to  also  be  held  by  the  separate  accounts 
of  insurance  companies  in  connection 
with  their  variable  contracts.  Thus,  the 
sale  of  shares  of  the  same  investment 
company  to  both  separate  accounts  and 
Qualified  Plans  was  not  contemplated  at 
the  time  of  the  adoption  of  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15). 

7.  Applicants  are  not  aware  of  any 
reason  for  excluding  separate  accounts 
and  investment  companies  engaged  in 
shared  funding  from  the  exemptive 
relief  provided  imder  Rules  6e-2(b)(15) 
and  6e-3{T)(b){15).  or  for  excluding 
separate  accoimts  and  investment 
companies  engaged  in  mixed  funding 
from  the  exemptive  relief  provided 
under  Rule  6e-2(b)(15).  Similarly, 
Applicants  are  not  aware  of  any  reason 
for  excluding  Participating  Insurance 
Companies  from  the  exemptive  relief 
requested  because  the  Funds  may  also 
sell  their  shares  to  qualified  pension 
and  retirement  plans.  Rather, 
Applicants  assert  that  the  proposed  sale 
of  shares  of  the  Funds  to  Qualified 
Plans,  in  fact,  may  allow  for  the 
development  of  larger  pools  of  assets 
resulting  in  the  potential  for  greater 
investment  and  diversification 
opportimities,  and  for  decreased 
expenses  at  higher  asset  levels  resulting 
in  greater  cost  efficiencies. 

8.  Applicants  recognize  that  the 
reason  the  Commission  did  not  grant 
more  extensive  relief  in  the  area  of 
mixed  and  shared  funding  when  it 
adopted  Rule  6e-3(T)  is  because  of  the 
Commission's  uncertainty  in  this  area 
with  respect  to  such  issues  as  conflicts 
of  interest.  Applicants  believe  that 
Commission  concern  is  not  warranted  in 
the  context  of  permitting  Qualified 
Plans  to  invest  in  the  Funds.  Applicants 
have  concluded  that  the  addition  of 
Qualified  Plans  as  eligible  shareholders 


should  not  increase  the  risk  of  material 
irreconcilable  conflicts  among 
shareholders.  Even  if  a  material 
irreconcilable  conflict  involving 
Qualified  Plans  arose,  the  trustees  of  (or 
participants  in)  the  Qualified  Plans 
could  simply  redeem  their  shares  and 
make  alternative  investments. 

9.  Consistent  with  the  Commission's 
authority  imder  Section  6{c)  of  the  Act 
to  grant  exemptive  orders  to  a  class  or 
classes  of  persons  and  transactions. 
Applicants  request  relief  for  the  class 
consisting  of  Participating  Insurance 
Companies  and  their  VLI  accoiuits 
investing  in  the  Existing  Funds  and 
Future  Funds  as  well  as  their  principal 
underwriters  that  ciurently  invest  or  in 
the  futiue  will  invest  in  the  Funds. 

10.  There  is  ample  precedent,  in  a 
variety  of  contexts,  for  granting 
exemptive  relief  not  only  to  the 
applicants  in  a  given  case,  but  also  to 
members  of  the  class  not  ciurently 
identified  that  may  be  similarly  situated 
in  the  futiu«.  Such  class  relief  has  been 
granted  in  various  contexts  and  from  a 
wide  variety  of  the  Act's  provisions, 
including  class  exemptions  in  the 
context  of  mixed  and  shared  funding. 
Such  class  exemptions  have  included, 
among  other  things,  exemptions 
permitting  the  sale  of  shares  by 
imnamed  underlying  funds  to 
Participating  Separate  Accounts  and 
Qualified  Plans. 

11.  The  Commission  has  previously 
granted  exemptive  orders  permitting 
open-end  management  investment 
companies  to  offer  their  shares  directly 
to  Qualified  Plans  in  addition  to  offering 
their  shares  to  separate  accounts  of 
affiliated  or  imaffiliated  insurance 
companies  which  issue  either  or  both 
variable  annuity  contracts  or  variable 
life  insurance  contracts.  The  Order 
sought  in  this  Application  is  identical  to 
these  precedents  in  all  material  respects 
with  regard  to  the  conditions  Applicants 
proposed  be  imposed  on  Participating 
Separate  Accoimts  and  Qualified  Plans 
in  connection  with  investment  in  the 
Funds.  The  Commission  has  also 
granted  exemptions  similar  to  those 
requested  herein  where  a  fund's  shares 
would  not  be  sold  directly  to  Qualified 
Plans.  Applicants  believe  that  the  same 
polices  and  considerations  that  led  the 
Commission  to  grant  such  exemption  to 
other  applicants  are  present  here. 

12.  Section  9(a)  of  the  Act  provides 
that  it  is  unlawful  for  any  company  to 
serve  as  investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Section 
9(a)(1)  or  (2).  Rules  6e-2(b)(15)(i)  and 
(ii)  and  Rule  6e-3(T)(b)(15)(i)  and  (ii) 


under  the  Act  provide  exemptions  from 
Section  9(a)  under  certain 
circumstances,  subject  to  limitations  on 
mixed  and  shared  funding.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  company. 

13.  Rules  6e-2(b)(15)(i)  and6e- 
3(T)(b)(15)(i)  under  the  Act  provide,  in 
effect,  that  the  fact  that  an  individual 
disqualified  under  Section  9(a)(1)  or  (2) 
of  the  Act  is  an  officer,  director,  or 
employee  of  an  insurance  company,  or 
any  of  its  affiliates,  would  not,  by  virtue 
of  Section  9(a)(3)  of  the  Act,  disqualify 
the  insurance  company  or  any  of  its 
affiliates  from  serving  in  any  capacity 
with  respect  to  an  underlying 
investment  company,  provided  that  the 
disqualified  individual  did  not 
participate  directly  in  the  management 
or  administration  of  the  underlying 
investment  company.  Similarly,  Rules 
6e-2(b)(15)(ii)  and  6fr-3(T)(b)(15)(ii) 
under  the  Act  provide,  in  effect,  that  the 
fact  that  any  company  disqualified 
under  Section  9(a)(1)  or  (2)  of  the  Act  is 
affiliated  with  the  insurance  company 
would  not,  by  virtue  of  Section  9(a)(3) 
of  the  Act,  disqualify  the  insurance 
company  from  serving  in  any  capacity 
with  respect  to  an  underlying 
investment  company,  provided  that  the 
disqualified  company  did  not 
participate  directly  in  the  management 
or  administration  of  the  investment 
company. 

14.  The  partial  relief  granted  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15)  under  the 
Act  from  requirements  of  Section  9  of 
the  Act  limits,  in  effect,  the  amount  of 
monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensure  compliance  with  Section  9. 
Those  Rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  involved  in  an 
insurance  company  complex,  most  of 
whom  typically  will  have  no 
involvement  in  matters  pertaining  to 
investment  companies  funding  the 
separate  accounts.  Those  Rules  further 
recognize  that  it  also  is  unnecessary  to 
apply  Section  9(a)  of  the  Act  to 
individuals  in  various  unaffiliated 
insurance  companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  use  a  Fund  as  the 
funding  medium  for  Variable  Contracts. 
There  is  no  regulatory  purpose  in 
extending  the  Section  9(a)  monitoring 
requirements  because  of  mixed  or 
shared  funding. 
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15.  Those  individuals  who  participate 
in  the  management  or  administration  of 
the  Funds  will  remain  the  same 
regardless  of  which  Separate  Accounts, 
insurance  companies,  or  Qualified  Plans 
use  such  Funds.  Applying  the 
requirements  of  Section  9(a)  of  the  Act 
)ecause  of  investment  by  the  separate 
iccoimts  of  other  insurers  and  Qualified 
lans  would  be  unjustified  and  would 
ot  serve  any  regulatory  purpose, 
'urthermore,  the  increased  monitoring 
:osts  would  reduce  the  net  rates  of 

turn  realized  by  contractowners. 
Moreover,  in  the  case  of  Qualified  Plans, 
the  Plans,  unlike  separate  accounts,  are 
not  themselves  investment  companies, 
and  therefore  are  not  subject  to  Section 
9  of  the  Act.  Furthermore,  it  is  not 
anticipated  that  a  Qualified  Plan  would 
be  an  affiliated  person  of  the  Funds 
except  by  virtue  of  its  holding  5%  or 
more  of  a  Fund's  shares. 

16.  Rules  6e-2(b)(15){iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  Act  assume  the 
existence  of  a  pass-through  voting 
requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  Pass- 
through  voting  privileges  will  be 
provided  with  respect  to  all  registered 
variable  contractowners  so  long  as  the 
Commission  interprets  the  Act  to 
require  pass-through  voting  privileges 
for  variable  contractowners. 

I    17.  Rules  6e-2(b)(15)(iii)  and  6e- 
p(T)(b)(15)(iii)  provide  exemptions  from 
the  pass-through  voting  requirement 
with  respect  to  several  significant 
matters,  assuming  the  limitations 
discussed  above  on  mixed  and  shared 
funding  are  observed.  Rules  6e-  , 
2(b)(15)(iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  contractowners  with  respect  to  the 
investments  of  an  underlying  fund,  or 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
80  by  an  insurance  regulatory  authority 
(subject  to  the  provisions  of  paragraphs 
(b)(5)(i)  and  (b)(7)(ii)(A)  of  the  Rules). 
Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  contractowners  if 
such  instructions  would  result  in 
certain  changes  in  an  underlying  fund's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii).  (b)(7)(ii)(B),  and  (b)(7)(ii)(C)  of 
the  Rules). 

18.  Rules  6e-2  and  6e-3(T)  under  the 
Act  recognize  that  a  variable  life 
insurance  contract,  as  an  insurance 
contract,  has  important  elements  unique 


to  insurance  contracts,  and  is  subject  to 
extensive  state  regulation  of  insurance, 
In  adopting  Rule  6e-2(b)(15)(iii),  the 
Commission  recognized  that  state 
insurance  regulators  have  authority, 
pursuant  to  state  insurance  laws  or 
regulations,  to  disapprove  or  require 
changes  in  investment  policies, 
investment  advisers,  or  principal 
underwriters.  The  Commission  also 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  account  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 
by  contractowners  over  the  insurer's 
objection.  The  Commission,  therefore, 
deemed  such  exemptions  necessary  "to 
assure  the  solvency  of  the  life  insurer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer."  In  this 
respect.  Rule  6e-3(T)'s  corresponding 
provisions  for  flexible  premium  variable 
life  insurance  undoubtedly  were 
adopted  in  recognition  of  the  same 
factors. 

19.  With  respect  to  the  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  Act, 
there  is  no  requirement  to  pass  through 
voting  rights  to  plan  participants. 
Indeed,  to  the  contrary,  applicable  law 
expressly  reserves  voting  rights 
associated  with  the  assets  of  most  Plans 
to  certain  specified  persons.  Under 
Section  403(a)  of  ERISA,  shares  of  a 
fund  sold  to  a  Qualified  Plan  covered  by 
ERISA  must  be  held  by  the  trustees  of 
the  Plan.  Section  403(a)  also  provides 
that  the  trustee(s)  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  with  two  exceptions: 
(1)  When  the  Plan  expressly  provides 
that  the  trustee(s)  are  subject  to  the 
direction  of  a  named  fiduciary  who  is 
not  a  trustee,  in  which  case  the  trustees 
are  subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the  Plan 
and  not  contrary  to  ERISA,  and  (2)  when 
the  authority  to  manage,  acquire,  or 
dispose  of  assets  of  the  Plan  is  delegated 
to  one  or  more  investment  managers 
pursuant  to  Section  402(c)(3)  of  ERISA. 
Unless  one  of  the  above  two  exceptions 
stated  in  Section  403(a)  applies.  Plan 
trustees  have  the  exclusive  authority 
and  responsibility  for  voting  proxies. 
Where  a  named  fiduciary  to  an  ERISA- 
covered  Qualified  Plan  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  The  Qualified 


Plans  may  have  their  tru8tee(8)  or  other 
fiduciaries  exercise  voting  rights 
attributable  to  investment  securities 
held  by  the  Qualified  Plans  in  their 
discretion.  Some  of  the  ERISA-covered 
Qualified  Plans,  however,  may  provide 
for  the  trustee(s),  an  investment  adviser 
(or  advisers),  or  another  named 
fiduciary  to  exercise  voting  rights  in 
accordance  with  instructions  from 
participants. 

20.  Where  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions.  Applicants  do 
not  see  any  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  variable  contract 
holders  and  Plan  investors  with  respect 
to  voting  of  the  respective  Fund's 
shares.  Accordingly,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
respect  to  such  Qualified  Plans  since  the 
Qualified  Plans  are  not  entitled  to  pass- 
through  voting  privileges. 

21.  Even  if  a  Qualified  Plan  were  to 
hold  a  controlling  interest  in  a  Fund, 
Applicants  do  not  believe  that  such 
control  would  disadvantage  other 
investors  in  such  Fund  to  any  greater 
extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard.  Applicants 
submit  that  investment  in  a  Fund  by  a 
Plan  will  not  create  any  of  the  voting 
complications  occasioned  by  mixed 
funding  or  shared  funding.  Unlike 
mixed  or  shared  funding.  Plan  investor 
voting  rights  cannot  be  frustrated  by 
veto  rights  of  insurers  or  state 
regulators. 

22.  Some  of  the  Qualified  Plans, 
however,  may  provide  for  the  trustee(s), 
an  investment  adviser  (or  advisers),  or 
another  named  fiduciary  fo  exercise 
voting  rights  in  accordance  with 
instructions  from  participants.  Where  a 
Qualified  Plan  provides  participants 
with  the  right  to  give  voting 
instructions.  Applicants  see  no  reason 
to  believe  that  participants  in  Qualified 
Plans  generally  or  those  in  a  particular 
Qualified  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  Qualified  Plans,  would  vote  in  a 
manner  that  would  disadvantage 
Variable  Contract  holders.  In  sum.  the 
purchase  of  shares  of  the  Funds  by 
Qualified  Plans  that  provide  voting 
rights  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  or  shared  funding, 

23.  The  prohibitions  on  mixed  and 
shared  funding  might  reflect  some 
concern  with  possible  divergent 
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interests  among  (liferent  classes  of 
investors.  When  Rule  6e-2  under  the 
Act  was  adopted,  variable  annuity 
separate  accounts  could  invest  in 
mutual  funds  whose  shares  also  were 
offered  to  the  general  public.  Therefore, 
at  the  time  of  the  adoption  of  Rule  6e- 
2,  the  Commission  staff  contemplated 
underlying  funds  with  public 
shareholders  and  with  variable  life 
insurance  separate  accoimt 
shareholders.  The  Commission  staff  may 
have  been  concerned  with  the 
potentially  different  investment 
motivations  of  public  shareholders  and 
variable  life  insurance  contractowners. 
There  also  may  have  been  some  concern 
with  respect  to  the  problems  of 
permitting  a  state  insurance  regulatory 
authority  to  affect  the  operations  of  a 
publicly  available  mutual  fund  and  to 
affect  the  investment  decisions  of  public 
shareholders. 

24.  However,  for  reasons  imrelated  to 
the  Act,  IRS  Revenue  Ruling  81-225 
(September  25, 1981)  effectively 
deprived  most  variable  aimuities  funded 
by  publicly  available  mutual  funds  of 

■  their  tax-benefited  status.  The  Tax 
Reform  Act  of  1984  codified  the 
prohibition  against  the  use  of  publicly 
available  mutual  funds  as  an  investment 
medium  for  most  variable  contracts 
(including  variable  life  contracts)  in 
new  Section  817(h).  Section  817(h)  of 
the  Code,  in  effect,  requires  that  the 
investments  made  by  variable  annuity 
and  variable  life  insurance  separate 
accounts  be  "adequately  diversified."  If 
a  separate  account  is  organized  as  a  unit 
investment  trust  that  invests  in  a  single 
fund  or  series,  the  separate  accoimt  will 
not  be  diversified.  In  this  situation, 
however,  Section  817(h)  of  the  Code 
provides,  in  effect,  that  the 
diversification  test  will  be  applied  at  the 
underlying  fund  level,  rather  than  at  the 
separate  account  level,  but  only  if  "all 
of  the  beneficial  interests"  in  the 
underlying  fund  "are  held  by  one  or 
more  insurance  companies  (or  affiliated 
companies)  in  their  general  account  or 
in  segregated  asset  accounts." 
Accordingly,  a  imit  investment  trust 
separate  account  that  invests  solely  in  a  ^ 
publicly  available  mutual  fund  will 
generally  not  be  adequately  diversified. 
In  addition,  any  underlying  mutual 
fund,  including  the  Funds,  that  sells 
shares  to  separate  accounts,  in  effect, 
would  be  precluded  from  selling  its 
shares  to  the  public.  Consequently, 
there  will  be  no  public  shareholders  of 
the  Fimds. 

25.  Shared  funding  by  unaffiliated 
insiuance  companies  does  not  present 
any  issues  that  do  not  already  exist 
where  a  single  insiu^nce  company  is 
licensed  to  do  business  in  several  or  all 


states.  Where  insurers  are  domiciled  in 
different  states,  it  is  possible  that  the 
particular  state  insurance  regulatory 
body  in  a  state  in  which  one  insurance 
company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  of 
other  states  in  which  other  insurance 
companies  are  domiciled.  The  fact  that 
a  single  insurer  and  its  affiliates  offer 
their  insurance  products  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

26.  Shared  funding  by  unaffiliated 
insurers  is,  in  this  respect,  no  different 
than  the  use  of  the  same  investment 
company  as  the  funding  vehicle  for 
affiliated  insurers,  which  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  permit  under 
various  circimistances.  Affiliated 
insurers  may  be  domiciled  in  different 
states  and  be  subject  to  differing  state 
law  requirements.  Affiliation  does  not 
reduce  the  potential,  if  any  exists,  for 
differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  set  forth  below  are  designed 
to  safeguard  against,  and  provide 
procedures  for  resolving,  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce. 
For  instance,  if  a  particular  state 
insurance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  affected  insurer(s)  will  be 
required  to  withdraw  its  Participating 
Separate  Account's  investment  in  the 
relevant  Fund. 

27.  The  right  of  an  insurance 
company  under  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  under  the  Act  to 
disregard  contractowners'  voting 
instructions  does  not  raise  any  issues 
different  ft'om  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accoimts. 
Under  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15),  an  insurer  can  disregard 
conttactowner  voting  instructions  only 
with  respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by 
contract owTiers.  The  potential  for 
disagreement  is  limited  by  the 
requirements  in  Rules  6e-2  and  6e-3(T) 
under  the  Act  that  the  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good-faith  determinations. 

28.  However,  a  particular  insurer's 
disregard  of  voting  instructions, 
nevertheless,  could  conflict  with  the 
majority  of  contractowner  voting 
instructions.  The  insurer's  action  could 
arguably  be  different  from  the 


determination  of  all  or  some  of  the  other 
insurers  (including  affiliated  insurers) 
that  the  contractholders'  voting 
instructions  should  prevail,  and  could 
either  preclude  a  majority  vote 
approving  the  change  or  represent  a 
minority  view.  If  the  insurer's  judgment 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the  insurer 
may  be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  the 
Participating  Separate  Account's 
investment  in  such  Fimd,  and  no  charge 
or  penalty  would  be  imposed  as  a  result 
of  such  withdrawal.  There  is  no  reason 
why  the  investment  policies  of  the 
Funds  would  or  should  be  materially 
different  from  what  these  policies 
would  or  should  be  if  it  funded  only 
variable  aimuity  contracts  or  variable 
life  insurance  policies,  whether  flexible 
premium  or  scheduled  premium 
policies.  Each  type  of  insurance  product 
is  designed  as  a  long-term  investment 
program. 

29.  The  Funds  will  not  be  managed  to 
favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  of  Variable  Contract.  There  is  no 
reason  to  believe  that  different  features 
of  various  types  of  contracts,  including 
the  "minimum  death  benefit"  guarantee 
under  certain  variable  life  insurance 
contracts,  will  lead  to  different 
investment  policies  for  different  types  of 
variable  contracts.  To  the  extent  that  the 
degree  of  risk  may  differ  as  between 
variable  annuity  contracts  and  variable 
life  insurance  policies,  the  different 
insurance  charges  imposed,  in  effect, 
adjust  any  such  differences  and  equalize 
the  insurers'  exposure  in  either  case.  No 
one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contractowners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  and  insurance  and  investment 
goals.  A  fund  supporting  even  one  type 
of  insurance  product  must 
accommodate  those  factors  in  order  to 
attract  and  retain  purchasers.  Permitting 
mixed  and  shared  funding  will  provide 
economic  justification  for  the 
continuation  of  the  Existing  Funds  and' 
any  Future  Funds.  Also,  permitting 
mixed  and  shared  funding  will  facilitate 
the  establishment  of  additional  Future 
Funds  serving  diverse  goals.  The 
broader  base  of  contractowners  can  be 
expected  to  provide  economic 
justification  for  the  creation  of 
additional  portfolios  with  a  greater 
variety  of  investment  objectives  and 
policies. 

30.  Applicants  do  not  believe  that  the 
sale  of  the  shares  of  the  Funds  to 
Qualified  Plans  will  increase  the 
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potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  In 
particular,  Applicants  see  very  little 
potential  for  such  conflicts  beyond  that 
which  would  otherwise  exist  between 
variable  aimuity  and  variable  life 
insurance  contractowners.  Moreover,  in 
considering  the  appropriateness  of  the 
requested  relief,  Applicants  have 
analyzed  the  following  issues  to  assure 
themselves  that  there  were  either  no 
conflicts  of  interest  or  that  there  existed 
the  ability  by  the  affected  parties  to 
resolve  the  issues  without  harm  to  the 
contractowners  in  the  Participating 
Separate  Accounts  or  to  the  participants 
under  the  Qualified  Plans. 

31.  Applicants  considered  whether 
there  are  any  issues  raised  under  the 
Code  or  the  Treasury  Regulations  or 
Revenue  Rulings  thereunder  if  Qualified 
Plans,  VLI  accounts,  and  VA  accounts 
all  invest  in  the  same  underlying  fund. 
As  noted  above.  Section  817(h)  of  the 
Code  imposes  certain  diversification 
standardis  on  the  underlying  assets  of 
variable  contracts  held  in  an  underlying 
mutual  fund.  The  Code  provides  that  a 
variable  contract  shall  not  be  treated  as 
an  annuity  contract  or  life  insurance,  as 
applicable,  for  any  period  (and  any 
subsequent  period)  for  which  the 
investments  are  not,  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department,  adequately  diversified. 

32.  Treasury  Department  Regulations 
issued  under  Section  817(h)  provide 
that,  in  order  to  meet  the  statutory 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accoimts  of  one  or  more  insurance 
companies.  However,  the  Regulations 
contain  certain  exceptions  to  this 
requirement,  one  of  which  allows  shares 
in  an  underlying  mutual  fund  to  be  held 
by  the  trustees  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
underlying  fund  also  to  be  held  by 
separate  accounts  of  insurance 
companies  in  connection  with  their 
variable  contracts.  (Treas.  Reg.  1.817- 
5(f)(3)(iii)).  Thus,  Treasury  Regulations 
specifically  permit  qualified  pension  or 
retirement  plans  and  separate  accounts 
to  invest  in  the  same  underlying  fund. 
For  this  reason.  Applicants  have 
concluded  that  neither  the  Code,  nor  the 
Treasury  Regulations  or  Revenue 
Rulings  thereunder,  present  any 
inherent  conflicts  of  interest. 

I  33.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  Variable  Contracts 
and  Qualified  Plans  are  taxed,  these 
differences  will  have  no  impact  on  the 
''unds.  When  distributions  are  to  be 


made,  and  a  Separate  Account  or 
Qualified  Plan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
Separate  Account  and  Qualified  Plan 
will  redeem  shares  of  the  Funds  at  their 
respective  net  asset  value  in  conformity 
with  Rule  22c-l  under  the  Act  (without 
the  imposition  of  any  sales  charges)  to 
provide  proceeds  to  meet  distribution 
needs.  A  Variable  Contract  will  make 
distributions  in  accordance  with  the 
terms  of  the  Contract.  Likewise,  a 
Qualified  Plan  will  make  distributions 
in  accordance  with  the  terms  of  the 
Plan. 

34.  Moreover,  there  is  analogous 
precedent  for  a  situation  in  which  the 
same  funding  vehicle  was  used  for 
contractov^rners  subject  to  different  tax 
rules,  without  any  apparent  conflicts. 
Prior  to  the  Tax  Reform  Act  of  1984,  a 
number  of  insurance  companies  offered 
variable  annuity  contracts  on  both  a 
qualified  and  non-qualified  basis 
through  the  same  separate  account. 
Underlying  reserves  of  both  qualified 
and  non-qualified  contracts  therefore 
were  commingled  in  the  same  separate 
account.  However,  long-term  capital 
gains  incurred  in  such  separate  accounts 
were  taxed  on  a  different  basis  than 
short-terms  gains  and  other  income  with 
respect  to  the  reserves  underlying  non- 
qualified contracts.  A  tax  reserve  at  the 
estimated  tax  rate  was  established  in  the 
separate  account  affecting  only  the  noil- 
qualified  reserves.  To  the  best  of 
Applicants'  knowledge,  that  practice 
was  never  found  to  have  violated  any 
fiduciary  standards.  Accordingly, 
Applicants  have  concluded  that  the  tax 
consequences  of  distributions  with 
respect  to  Participating  Separate 
Accounts  and  Qualified  Plans  do  not 
raise  any  material  irreconcilable 
conflicts  of  interest  with  respect  to  the 
use  of  an  Existing  Fund  or  any  Future 
Fund. 

35.  Applicants  considered  whether  it 
is  possible  to  provide  an  equitable 
means  of  giving  voting  rights  to 
Participating  Separate  Account 
contractowners  and  to  Qualified  Plans, 
and  determined  it  is  possible,  as 
indicated  below.  In  connection  with  any 
meeting  of  shareholders,  the  Funds  will 
inform  each  shareholder,  including  each 
Participating  Insurance  Company  and 
Qualified  Plan,  of  information  necessary 
for  the  meeting,  including  their 
respective  share  of  ownership  in  the 
relevant  Fund.  Each  Participating 
Insurance  Company  will  then  solicit 
voting  instructions  in  accordance  with 
Rules  6e-2  and  6e-3(T),  as  applicable, 
and  its  participation  agreement  with  the 
relevant  Fund.  Shares  held  by  Qualified 
Plans  will  be  voted  in  accordance  with 
applicable  law.  The  voting  rights 


provided  to  Qualified  Plans  with  respect 
to  shares  of  the  Funds  would  be  no 
different  fr^m  the  voting  rights  that  are 
provided  to  Qualified  Plans  with  respect 
to  shares  of  funds  sold  to  the  general 
public. 

36.  Applicants  also  considered 
whether  there  are  any  conflicts  between 
the  contractowners  of  the  Participating 
Separate  Accounts  and  Qualified  Plan 
participants  with  respect  to  the  state 
insurance  commissioners'  veto  powers 
over  investment  objectives.  Applicants 
note  that  the  basic  premise  of  corporate 
democracy  and  shareholder  voting  is 
that  not  all  shareholders  may  agree  with 
a  particular  proposal.  Although  the 
interests  and  opinions  of  shareholders 
may  differ,  this  does  not  mean  that 
inherent  conflicts  of  interest  exist 
between  or  among  shareholders.  State 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
usually  cannot  simply  redeem  their 
separate  accounts  out  of  one  fund  and 
invest  in  another.  Generally,  time- 
consuming,  complex  transactions  must 
be  undertaken  to  accomplish  such 
redemptions  and  transfers.  Conversely, 
the  trustees  of  Qualified  Plans  or  the 
participants  in  participant-directed 
Qualified  Plans  can  make  the  decision 
quickly  and  redeem  their  interest  in  the 
Funds  and  reinvest  in  another  funding 
vehicle  without  the  same  regulatory 
impediments  faced  by  separate  accounts 
or,  as  is  the  case  with  most  Qualified 
Plans,  even  hold  cash  pending  suitable 
investment. 

37.  Based  on  the  foregoing. 
Applicants  have  concluded  that  even  if 
there  should  arise  issues  where  the 
interests  of  contractowners  and  the 
interests  of  Qualified  Plans  are  in 
conflict,  the  issues  can  be  almost 
immediately  resolved  since  the  trustees 
of  (or  participants  in)  the  Qualified 
Plans  can.  on  their  own,  redeem  the 
shares  out  of  the  Funds. 

38.  Finally,  Applicants  considered 
whether  there  is  a  potential  for  future 
conflicts  of  interest  between 
Participating  Separate  Accounts  and 
Qualified  Plans  created  by  future 
changes  in  the  tax  laws.  Applicants  do 
not  see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  under 
Qualified  Plans  and  contractowners  of 
Participating  Separate  Accounts  from 
possible  future  changes  in  the  Federal 
tax  laws  than  that  which  already  exist 
between  variable  annuity 
contractowners  and  variable  life 
insurance  contractowners. 

39.  Applicants  recognize  that  the 
foregoing  is  not  an  all-inclusive  list  but 
rather  is  representative  of  issues  which 
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they  believe  are  relevant  to  this 
Application.  Applicants  believe  that  the 
discussion  contained  herein 
demonstrates  that  the  sale  of  shares  of 
the  Funds  to  Qualified  Plans  does  not 
increase  the  risk  of  material 
irreconcilable  conflicts  of  interest. 
Further,  Applicants  submit  that  the  use 
of  the  Fimds  with  respect  to  Qualified 
Plans  is  not  substantially  dissimilar 
from  the  Funds'  current  use,  in  that 
Qualified  Plans,  like  Variable  Contracts, 
are  generally  long-term  retirement 
vehicles. 

40.  Applicants  note  that  when  the 
Commission  last  revised  Rule  6e-3(T)  in 
1987,  the  Treasury  Department  had  not 
issued  the  current  regulations  (Treas. 
Reg.  1.817-5)  which  currently  make  it 
possible  for  shares  of  the  Funds  to  be 
sold  to  Qualified  Plans  without 
adversely  affecting  the  tax  status  of  the 
insurer's  Variable  Contracts.  Applicants 
submit  that,  although  proposed 
regulations  had  been  published,  the 
Commission  did  not  envision  this 
possibility  when  it  last  examined  (b)(15) 
of  Rule  6e-3(T)  and  might  well  have 
broadened  the  exclusivity  provision  of 
that  paragraph  at  that  time  to  include 
Qualified  Plans  had  this  possibility  been 
apparent. 

41.  Various  factors  have  limited  the 
number  of  insurance  companies  that 
offer  variable  annuities  and  variable  life 
insurance  contracts.  These  factors 
include  the  costs  of  organizing  and 
operating  a  fund's  medium,  th.e  lack  of 
expertise  with  respect  to  investment 
management  (principally  with  respect  to 
stock  and  money  market  investments), 
and  the  lack  of  name  recognition  by  the  - 
public  of  certain  insurers  as  investment 
experts  with  whom  the  public  feels 
comfortable  entrusting  their  investment 
dollars.  For  example,  some  smaller  life 
insurance  companies  may  not  find  it 
economically  feasible,  or  within  their 
investment  or  administrative  expertise, 
to  enter  the  variable  contract  business 
on  their  own. 

42.  Use  of  the  Funds  as  common 
investment  vehicles  for  Variable 
Contracts  would  reduce  or  alleviate  the 
above-mentioned  concerns.  Mixed  and 
shared  funding,  including  extended 
mixed  and  shared  funding,  also  should 
provide  several  benefits  to  variable 
contractowners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  the  Funds'  investment 
advisers  and  subadvisers,  but  also  from 
the  cost  efficiencies  and  investment 
flexibility  afforded  by  a  large  pool  of 
funds.  Therefore,  making  the  Funds 


available  for  mixed  and  shared  funding 
and  extended  mixed  and  shared  funding 
will  encourage  more  insurance 
companies  to  offer  variable  contracts, 
and  this  should  result  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 

43.  Mixed  and  shared  funding  and 
extended  mixed  and  shared  funding 
benefits  variable  contractowners  by 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Applicants  also  assert 
that  the  sale  of  shares  of  the  Funds  to 
Qualified  Plans  in  addition  to  Separate 
Accounts  of  Participating  Insurance 
Companies  will  result  in  an  increased 
amount  of  assets  available  for 
investment  by  such  Funds.  This  may 
benefit  variable  contractowners  through 
greater  diversification  and  by  making 
the  addition  of  new  portfolios  more 
feasible. 

44.  Applicants  assert  that,  regardless 
of  the  type  of  shareholder  in  any  of  the 
Funds,  the  investment  advisers  and 
subadvisers  are  or  would  be 
contractually  obligated  to  manage  such 
Fimd  solely  and  exclusively  in 
accordance  with  that  Fund's  investment 
objectives,  policies,  and  restrictions  as 
well  as  any  guidelines  established  by 
the  Board.  The  investment  advisers  and 
subadvisers  of  each  Fund  work  with  a 
pool  of  money  and  do  not  take  into 
account  the  identity  of  the  shareholders. 
Thus,  the  Existing  Funds  are  and  any 
Future  Fund  will  be  managed  in  the 
same  manner  as  any  other  mutual  fund. 

45.  Applicants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding  and  extended  mixed  and 
shared  funding.  Separate  accounts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
account  and  Applicants  believe,  as 
indicated  above,  that  mixed  and  shared 
funding  and  extended  mixed  and  shared 
funding  will  have  no  adverse  federal 
income  tax  consequences. 

46.  Applicants  also  note  that  the 
Commission  has  issued  orders 
permitting  mixed  funding  and  shared 
funding.  Applicants'  proposal  for  mixed 
and  shared  funding  and  extended  mixed 
and  shared  funding  complies  in  all 
material  respects  with  the  same 
conditions  consented  to  by  the 
applicants  for  such  orders.  Therefore, 
granting  the  exemptions  requested 
herein  is  in  the  public  interest  and,  as 
discussed  above,  will  not  compromise 
the  regulatory  purposes  of  Sections  9(a), 


13(a),  15(a).  and  15(b)  of  the  Act  or 
Rules  6e-2  or  6e-3(T)  thereunder. 

Applicants'  Conditions  for  Relief 

If  the  requested  order  is  granted. 
Applicants  consent  to  the  following 
conditions: 

l.A  majority  of  the  members  of  the 
Board  of  each  Fund  will  consist  of 
persons  who  are  not  "interested 
persons"  of  such  Fimd,  as  defined  by 
Section  2(a)(19)  of  the  Act,  and  the 
Rules  thereunder,  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bonji-fide  resignation  of  any  director 
or  directors,  then  the  operation  of  this 
condition  will  be  suspended:  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application  or 
by  future  rule. 

2.  Each  Board  will  monitor  its 
respective  Fund  for  the  existence  of  any 
material  irreconcilable  conflict  betvyeen 
and  among  the  interests  of  the 
contractholders  of  all  Participating 
Separate  Accounts  and  of  participants  of 
Qualified  Plans  investing  in  such  Fund 
and  determine  what  action,  if  £uiy, 
should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  Federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities:  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  such  Fund  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contractowners,  variable  life  insurance 
contractowners,  and  trustees  of  the 
Plans;  (f)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  contractowners;  or 
(g)  if  applicable,  a  decision  by  a 
Qualified  Plan  to  disregard  the  voting 
instructions  of  Plan  participants. 

3.  MetLife  Advisers  (or  any 
investment  adviser  to  a  Fund),  and  any 
Participating  Insurance  Companies  and 
Qualified  Plan  that  executes  a 
participation  agreement,  upon  becoming 
an  owner  of  10  percent  or  more  of  the 
assets  of  any  Fund  (collectively, 
"Participants")  will  report  any  potential 
or  existing  conflicts  to  the  relevant 
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Joard.  Such  Participants  will  be 
responsible  for  assisting  the  relevant 
Board  in  carrying  out  the  Board's 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the 
relevant  Board  whenever  contractowner 
voting  instructions  are  disregarded,  and, 
if  pass-through  voting  is  applicable,  an 
obligation  by  each  Qualified  Plan  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Plan  participant 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts, 
and  to  assist  the  Board,  will  be 
contractual  obligations  of  all 
Participating  Insurance  Companies 
under  their  participation  agreements 
with  the  Funds,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  Qualified 
Plans  with  participation  agreements, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
a  Board,  or  a  majority  of  the 
disinterested  members  of  such  Board, 
that  a  material  irreconcilable  conflict 
exists,  then  the  relevant  Participating 
Insurance  Company  or  Plan  will,  at  its 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  members  of  the 
Board),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict, 
including:  (a)  withdrawing  the  assets 
allocable  to  some  or  all  of  the 
Participating  Separate  Accounts  from 
the  relevant  Fund  and  reinvesting  such 
assets  in  a  different  investment  medium, 
which  may  include  another  such  Fund, 
(b)  in  the  case  of  Participating  Insurance 
Companies,  submitting  the  question  as 
to  whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contractowners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  annuity  contractowners  or 
life  insurance  contractholders  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contractowners  the  option  of  making 
such  a  change;  and  (c)  establishing  a 
new  registered  management  investment 
company  or  managed  separate  account. 

f  a  material  irreconcilable  conflict 


arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contractowner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  such 
Participating  Insurance  Company's 
separate  account's  investment  in  such 
Fund,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  Plan  participant 
voting  instructions,  if  applicable,  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  Plan  may  be  required,  at  the 
election  of  the  relevant  Fund,  to 
withdraw,  its  investment  in  such  Fund, 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  relevant  Fund  and 
this  responsibility,  in  the  case  of 
Participating  Insurance  Companies,  will 
be  carried  out  with  a  view  only  to  the 
interests  of  contractowners  and  in  the 
case  of  Qualified  Plans,  will  be  carried 
out  with  a  view  only  to  the  interests  of 
Plan  participants.  For  purposes  of  this 
Condition  4,  a  majority  of  the 
disinterested  members  of  a  Board  will 
determine  whether  or  not  any  proposed 
action  adequately  remedies  any  material 
irreconcilable  conflict,  but,  in  no  event, 
will  any  Fund  or  MetLife  Advisers  (or 
any  other  investment  adviser  to  a  Fund), 
as  relevant,  be  required  to  establish  a 
new  funding  mediimi  for  any  Variable 
Contract.  No  Participating  Insurance 
Company  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 
medium  for  any  Variable  Contracts  if  an 
offer  to  do  so  has  been  declined  by  the 
vote  of  a  majority  of  the  contractowners 
materially  and  adversely  affected  by  the 
material  irreconcilable  conflict.  Further, 
no  Qualified  Plan  will  be  required  by 
this  Condition  4  to  establish  a  new 
funding  medium  for  the  Plan  if  (a)  a 
majority  of  the  Plan  parti(:ipants 
materially  and  adversely  afiected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer,  or  (b)  pursuant  to 
documents  governing  the  Qualified 
Plan,  the  Plan  makes  each  decision 
without  a  Plan  participant  vote. 

5.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 


conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
whose  contracts  are  funded  through  a 
registered  separate  account  so  long  as 
the  Commission  Continues  to  interpret 
the  Act  as  requiring  such  pass-through 
voting  privileges.  Accordingly,  such 
Participating  Insurance  Companies, 
where  applicable,  will  vote  shares  of  the 
applicable  Fund  held  in  its  Participating 
Separate  Accounts  in- a  manner 
consistent  with  voting  instructions 
timely  received  from  contractowners. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each 
Participating  Separate  Account 
investing  in  a  Fund  calculates  voting 
privileges  in  a  manner  consistent  with 
other  Participating  Insurance 
Companies.  The  obligation  to  vote  a 
Fund's  shares  and  calculate  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Separate 
Accounts  in  a  Fund  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing  their 
participation  in  the  Fund.  Each 
Participating  Insurance  Company  will 
vote  shares  for  which  it  has  not  received 
timely  voting  instructions  as  well  as 
shares  attributable  to  it  in  the  same 
proportion  as  it  votes  those  shares  for 
which  it  has  received  voting 
instructions.  Each  Qualified  Plan  will 
vote  as  required  by  applicable  law  and 
governing  Plan  documents. 

7.  As  long  as  the  Commission 
continues  to  interpret  the  Act  as 
requiring  pass-through  voting  privileges 
to  be  provided  to  variable 
contractowners,  MetLife  Advisers  or  any 
of  its  affiliates  will  vote  its  shares  of  any 
Fund  in  the  same  proportion  as  all 
variable  contract  owners  having  voting 
rights  with  respect  to  the  relevant  Fund. 

8.  Each  Fund  will  comply  with  all 
provisions  of  the  Act  requiring  voting  by 
shareholders  (including  persons  who 
have  a  voting  interest  in  the  shares  of 
the  Fund),  and,  in  particular,  each  such 
Fund  will  either  provide  for  annual 
meetings  (except  to  the  extent  that  the 
Commission  may  interpret  Section  16  of 
the  Act  not  to  require  such  meetings)  or 
comply  with  Section  16(c)  of  the  Act 
(although  the  Fimds  are  not,  or  will  not 
be,  the  type  of  trust  described  in  Section 
16(c)  of  the  Act),  as  well  as  with  Section 
16(a)  of  the  Act  and,  if  and  when 
applicable.  Section  16(b)  of  the  Act. 
Further,  each  such  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
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elections  of  directors  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

9.  Each  Fund  will  notify  all 
Participating  Insurance  Companies  and 
all  Qualified  Plans  that  disclosure  in 
separate  account  prospectuses  or  any 
Qualified  Plan  prospectuses  or  other 
Plan  disclosure  dociunents  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  such 
Fund  wUl  disclose  in  its  prospectus 
that:  (a)  shares  of  such  Fund  may  be 
offered  to  insurance  company  separate 
accounts  of  both  variable  annuity  and 
variable  life  insurance  contracts  and  to 
Qualified  Plans;  (b)  due  to  differences  in 
tax  treatment  and  other  considerations, 
the  interests  of  various  contractowners 
participating  in  such  Fimd  and  the 
interests  of  Qualified  Plans  investing  in 
such  Fimds  may  conflict;  and  (c)  such 
Fund's  Board  will  monitor  events  in 
order  to  identify  the  existence  of  any 
material  irreconcilable  conflicts  and 
determine  what  action,  if  any,  should  be 
taken  in  response  to  any  such  conflict. 

10.  If  and  to  the  extent  that  Rule  6e- 
2  or  Rule  6e-3(T)  under  the  Act  are 
amended,  or  proposed  Rule  6e-3  under 
the  Act  is  adopted,  to  provide 
exemptive  relief  from  any  provision  of 
the  Act,  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding  on  terms  and  conditions 
materially  different  fi"om  any 
exempbons  granted  in  the  Order 
requested  in  this  Application,  then  the 
Funds  and/or  the  Participants,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  or  6e-3(T),  as  amended,  or  Rule 
6e-3,  as  adopted,  as  such  nUes  are 
applicable. 

11.  The  Participants,  at  least  annually, 
will  submit  to  the  Board  of  each  Fund 
such  reports,  materials,  or  data  as  a 
Board  may  reasonably  request  so  that 
the  directors  of  the  Board  may  fully 
carry  out  the  obligations  imposed  upon 
a  Board  by  the  conditions  contained  in 
this  Application,  and  said  reports, 
materials  and  data  will  be  submitted 
more  frequently  if  deemed  appropriate 
by  a  Board.  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials,  and  data  to  a  Board,  when  it 
so  reasonably  requests,  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Funds. 

12.  AH  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  (a) 
determining  the  existence  of  a  conflict, 
(b)  notifying  Participants  of  the 
existence  of  a  conflict,  and  (c) 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict. 


will  be  properly  recorded  in  the  minutes 
of  the  meetings  of  the  relevant  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

13.  A  Fund  will  not  accept  a  purchase 
order  fi-om  a  Qualified  Plan  if  such 
purchase  would  make  the  Plan 
shareholder  an  owner  of  10  percent  or 
more  of  the  assets  of  such  Fund  unless 
such  Plan  executes  an  agreement  with 
the  relevant  Fund  governing 
participation  in  such  Fund  that  includes 
the  conditions  set  forth  herein  to  the 
extent  applicable.  A  Qualified  Plan  will 
execute  an  application  containing  an 
acknowledgement  of  this  condition  at 
the  time  of  its  initial  purchase  of  shares 
of  any  such  Fund. 

Conclusion 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to  the 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-14137  Filed  6-5-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  IC-25600;  File  No.  812-12100] 

Ameritas  Life  Insurance  Corp.,  et  al.; 
Notice  of  Application 

May  31.  2002. 

AGENCY:  Seciuities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  Application  for  an 
order  pursuant  to  Section  26(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act"). 

Applicants:  Ameritas  Life  Insurance 
Corp.  ("Ameritas"),  and  Ameritas  Life 
Insurance  Corp.  Separate  Account  LLVA 
("Separate  Account"). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  piu-suant  to  Section  26(c) 
of  the  1940  Act  to  permit  the 
substitution  of  shares  of  the  Vanguard 
International  Portfolio  for  the  Strong 
International  Fund  II. 

FILING  DATE:  The  application  was  filed 
by  Acacia  National  Life  Insurance 
Company,  Acacia  National  Variable  Life 
Separate  Account  I  and  Acacia  National 
Variable  Annuity  Separate  Account  II 
(collectively,  the  "Acacia  Applicants") 
on  May  16,  2000,  and  amended  and 
restated  by  the  Acacia  Applicants, 
Ameritas  and  Separate  Account  on 
October  16,  2001.  The  filing  was 
amended  and  restated  by  Ameritas  and 
Separate  Account  on  February  12,  2002, 


April  10,  2002,  and  April  19.  2002. 
Applicants  represent  that  they  will  file 
an  amendment  to  the  application  during 
the  notice  period  to  conform  to  the 
representations  set  forth  herein. 

Hearing  Or  Notification  of  Hearing: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  June  21, 
2002,  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  urriter's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  Commission. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants:  Ken  Reitz,  Esq..  Ameritas 
Life  Insurance  Corp.,  5900  "O"  Street, 
Lincoln,  NE  68510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Senior  Counsel,  or 
Loma  MacLeod,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1 .  Ameritas  is  a  stock  life  insurance 
company  organized  in  the  State  of 
Nebraska  and  currently  licensed  to  sell 
life  insurance  in  all  50  states  and  in  the 
District  of  Columbia.  Ameritas  is  a 
subsidiary  of  AmeritasAcacia  Mutual 
Holding  Company. 

2.  The  Separate  Accoumt  was 
established  by  Ameritas  on  August  26, 
1995,  to  receive  and  invest  premiums 
received  from  purchasers  of  certain 
variable  annuity  contracts  issued  by 
Ameritas.  The  Separate  Account  is 
registered  with  the  Commission  as  a 
imit  investment  trust  under  the  1940 
Act.  In  addition,  the  variable  annuity 
contracts  funded  by  the  Separate 
Account  are  registered  with  the 
Commission  under  the  Securities  Act  of 
1933  ("1933  Act").  The  income,  capital 
gains  and  capital  losses  inciured  on  the 
assets  of  the  Separate  Account  are 
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( Tedited  to,  or  charged  against,  the 
assets  of  the  Separate  Accoimt  without 
regard  to  the  income,  capital  gains  or 
capital  losses  arising  out  of  any  other 
business  Ameritas  may  conduct.  In 
addition,  the  laws  of  the  State  of 
Nebraska,  under  which  the  Applicants 
were  established  provide  that  assets  in 
each  such  Separate  Account  attributable 
to  the  annuity  contracts  funded  by  such 
Accoimt  are  generally  not  chargeable 
with  liabilities  arising  out  of  any  other 
{business  which  Ameritas  may  conduct. 
1 1  3.  The  Separate  Accoimt  currently 
serves  as  the  funding  vehicle  for 
variable  aimuity  contracts  ("VA 
Contracts")  registered  under  the  1933 
Act.  The  Separate  Account  is  divided 
into  separate  subaccounts 
("Subaccoimts")  that  each  invest 
exclusively  in  shares  of  an  underlying 
fund.  Owners  of  the  VA  Contracts  are 
currently  permitted  to  accumulate 
funds,  on  a  tax-deferred  basis,  based  on 
the  investment  experience  of  the  assets 
underlying  the  VA  Contract.  The  VA 
Contracts  may  be  purchased  on  a  non- 
tax qualified  basis  or  in  coimection  with 
certain  plans  qualifying  for  favorable 
federal  income  tax  treatment.  Owners  of 
a  VA  Contract  can  allocate  premium 
payments  to  one  or  more  Subaccounts 
and/or  to  the  Fixed  Account.  Owners  of 
a  VA  Contract  may  make  up  to  15 
transfers  of  cash  values  among  the 
Subaccounts  each  year  without  charge; 
transfers  in  excess  of  15  in  any  year  may 
be  subject  to  a  charge.  Owners  of  VA 
Contracts  are  also  subject  to  certain 
administrative  and  other  charges  and 
may  be  subject  to  certain  surrender 
charges. 

4.  The  Separate  Account  currently 
makes  available  to  owners  of  VA 
Contracts  a  total  of  forty-five  separate 
investment  options,  as  well  as  the 
option  to  allocate  premiums  to  the 
insurance  company  Fixed  Account. 

5.  Prior  to  October  1,  2001,  the 
Separate  Account  also  offered  a 
subaccount  ("Strong  Subaccount")  that 
invested  exclusively  in  shares  of  Strong 
.International  Stock  Fund  II,  ("Strong 
International").  Shares  of  Strong 
International  are  registered  under  the 
1933  Act  on  Form  N-lA  (File  No.  33- 
45108).  Strong  Capital  Management, 
Inc.,  serves  as  the  investment  adviser  for 
Strong  International.  Ameritas 
discontinued  offering  the  Strong 
Subaccount  as  an  investment  option 
under  VA  Contracts  as  of  October  1, 
2001.  Owners  of  VA  Contracts  with 
interests  in  the  Strong  Subaccount  were, 
and  continue  to  be,  permitted  to  remain 
in  the  subaccount,  but  no  new 
investments  in  the  subaccount  are  being 
accepted. 


6.  Shares  of  Vanguard  International 
Portfolio  ("Vanguard  International")  are 
registered  under  the  1933  Act  on  Form 
N-IA  (File  No.  33-32216).  Vanguard 
International  is  a  separate- investment 
portfolio  of  the  Vanguard  Variable 
Insurance  Fund  and  has  been  available 
to  owners  of  VA  Contracts  since  May 
2001.  Schroder  Investment  Management 
North  America,  Inc.,  serves  as  the 
investment  adviser  for  Vanguard 
International. 

7.  The  investment  objective  of  both 
Vanguard  International  and  Strong 
International  is  capital  grovrth.  Each 
fund  seeks  to  achieve  its  objective  by 
investing  primarily  in  equity  securities 
of  foreign  issuers.  Neither  fund  is 
limited  with  respect  to  the  nations  in 
which  investments  may  be  made  or  the 
capitalization  of  the  companies  in 
which  they  invest. 

8.  Strong  International  and  Vanguard 
International  differ  with  respect  to  the 
relative  emphasis  placed  by  each  fund's 
investment  adviser  on  various 
investment  criteria.  As  stated  in  the 
prospectus  relating  to  Strong 
International,  that  fund's  investment 
adviser  selects  securities  for  the  fund 
using  an  investment  approach  that 
examines  the  investment  outlook  of 
individual  countries  in  determining 

.  whether  to  invest;  identifies  individual 
investments  based  on  rigorous,  in-depth 
analysis  of  the  individual  characteristics 
of  the  issuer  involved;  and  seeks  to 
manage  foreign  currency  risk.  The 
investment  adviser  for  Vanguard 
International  considers  similar  factors, 
but  with  a  somewhat  different 
emphasis.  Vanguard  International's 
investment  adviser  first  examines  the 
investment  outlook  of  foreign  markets 
around  the  world,  then  determines  the 
proportion  of  the  fund's  assets  to 
allocate  to  individual  countries  before 
selecting  companies'  securities  within 
such  countries  based  upon  a  selection 
process  emphasizing  on-site  evaluations 
of  the  companies.  The  adviser's 
investment  approach  results  in  a  fund 
portfolio  whose  overall  characteristics 
often  differ  substantially  from  those  of 
broad  international  stock  indexes  and 
are  therefore  apt  to  differ  substantially 
from  time  to  time  from  the  performance 
of  such  indexes. 

9.  Applicants  propose  to  substitute 
securities  of  Vanguard  International  for 
securities  issued  by  Strong  International 
(the  "Substitution"). 

10.  Applicants  state  that  although  not 
identical,  Vanguard  International  and 
Strong  International  afford  their 
shareholders  very  similar  investment 
opportunities.  Applicants  believe  that 
the  objectives  and  policies  of  Vanguard 
International  are  the  same  as,  or 


sufficiently  similar  to,  those  of  Strong 
International  to  assure  that  the  core 
investment  goals  of  those  owners  of  the 
VA  Contracts  affected  by  the 
Substitution  ("Affected 
Contractowners")  will  not  be  frustrated 
and  the  investment  expectations  of 
Affected  Contractowners  can  continue 
to  be  met.  Further,  Applicants  state  that 
the  Substitution  will  reduce  the 
expenses  of  the  Affected 
Contractowners  because  Vanguard 
International  is  larger  and  less 
expensive  than  Strong  International  and 
because  Vanguard  International  has  a 
performance  record  that  is  both 
comparable  to,  and  less  volatile  than, 
that  of  Strong  International. 

11.  The  following  table  summarizes 
the  aimual  operating  expenses  to  which 
holders  of  shares  of  Strong  International 
have  been  and  which  holders  of  shares 
of  Vanguard  International  are  subject. 
The  table  does  not  include  any  fees  or 
sales  charges  imposed  by  those  VA 
contracts  issued  by  Ameritas.  The 
figures  shown  below  are  based  on  the 
assets  of  Strong  International  and 
Vanguard  International  as  of  December 
31,2001. 


Strong 

Vanguard 

Inter- 

Inter- 

rwtional 

national 

(percent) 

(percent) 

Management  Fees  .... 

1.00 

0.16 

Distribution  and  serv- 

ice (I2t>-1)  fees  .... 

Ottier  Expenses 

0.03 

0.27 

Total  before  Waivers 

and  Reductions 

1.03 

0.43 

Waivers  and  Reduc- 

tions   

Total  after  Waivers 

and  Reductions 

1.03, 

0.43 

12.  On  April  6,  2001,  Applicants  were 
notified  by  Strong  International  that  it 
had  suspended  sales  to  new  insurance 
company  separate  accounts  and.  on  June 
1,  2001.  received  a  second  notice  from 
Strong  International  stating  that  it 
intended  to  close  to  existing 
relationships. 

13.  A  prospectus  supplement  dated 
September  21,  2001.  was  distributed  to 
all  owners  of  VA  Contracts.  The 
supplement  stated,  among  other  things, 
that  the  Strong  Subaccount  would  not 
be  available  as  an  investment  option 
under  the  VA  Contracts  as  of  October  1, 
2001,  and  that  Applicants  intended  to 
file  an  application  with  the  Commission 
to  substitute  other  investment  options 
for  Strong  International. 

14.  Following  the  date  on  which 
Ameritas  is  notified  that  the  notice  of 
this  Application  is  to  be  published  in 
the  Federal  Register,  but  before  the  date 
the  Requested  Order  becomes  effective. 
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Ameritas  will  forward  to  Affected 
Contractowners  a  notice  describing  the 
Substitution  that  will  affect  their 
interest  in  the  VA  Contracts,  including 
the  anticipated  effective  date  of  the 
Substitution.  The  notice  will  be 
accompanied  by  a  copy  of  the  portfolio 
prospectus  for  Vanguard  International. 
This  Notice  will  inform  Affected 
Contractowners  of  (i)  the  anticipated 
effective  date  of  the  Substitution;  (ii)  the 
right  of  each  Affected  Contractowner 
under  the  VA  Contracts  to  transfer 
contract  values  among  the  various 
Subaccounts;  and  (iii)  the  fact  that  any 
such  transfer  that  involves  a  transfer 
from  Strong  International  will  not  be 
subject  to  any  administrative  charge  and 
will  not  coimt  as  one  of  the  "free 
transfers"  to  which  Affected 
Contractowners  may  otherwise  be     ■ 
entitled.  The  notice  will  advise 
Contractowners  that  cash  values 
attributable  to  investments  in  Strong 
International  may  be  transferred  to  any 
other  available  Subaccoimt,  without 
regard  to  any  transfer  charge  or  other 
restriction  to  which  transfers  between 
Subaccounts  may  otherwise  be  subject. 
for  not  less  than  30  days  alter  the 
effective  date  of  the  Substitution.  All 
such  transfers  will  be  made  at  the 
relative  net  asset  value  on  the  date  on 
which  the  Affected  Contractowner 
elects  to  make  the  transfer. 

15.  Within  five  days  after  the  effective 
date  of  the  Substitution,  Ameritas  will 
forward  to  Affected  Contractowners  a 
written  confirmation  notice  relating  to 
the  substitution  transaction.  The 
confirmation  notice  will  (i)  confirm  that 
such  transaction  was  carried  out;  (ii) 
again  advise  Affected  Contractowners 
that  cash  values  attributable  to 
investmecrts  in  Strong  International  may 
be  transferred  to  any  other  available 
Subaccoimt,  without  regard  to  any 
transfer  charge  or  other  restriction  to 
which  transfers  between  Subaccounts 
may  otherwise  be  subject,  for  not  less 
than  30  days  after  the  effective  date  of 
the  Substitution;  (iii)  advise  Affected 
Contractowners  that  no  transfer  made  by 
Affected  Contractowners  during  this 
period  will  be  coimted  as  one  of  the 
"free"  transfers  to  which  such  owners 
may  otherwise  be  entitled  under  the 
Subject  Contract  held;  and  (iv)  state  that 
Ameritas  will  not  exercise  any  right 
reserved  by  it  under  the  Subject 
Contracts  to  impose  additional 
restrictions  on  transfers  from  cash  value 
attributable  to  investment  in  Strong 
International  until  at  least  30  days  after 
the  effective  date  of  the  Substitution. 

16.  As  of  the  effective  date  of  the 
Substitution,  shares  of  Strong 
International  held  by  the  Strong 
Subaccount  will  be  presented  to  Strong 


International  for  cash  redemption.  The 
proceeds  of  such  cash  redemptions  will 
then  be  used  to  purchase  the 
appropriate  number  of  shares  of 
Vanguard  International.  On  the  effective 
date  of  the  Substitution,  the  cash  values 
of  Affected  Contractowners  will  be 
transferred  to  Vanguard  International, 
and  the  Strong  Subaccount  will  then  be 
eliminated.  The  Substitution  will  take 
place  at  net  asset  value,  with  no  change 
in  the  contract  value  of  any  Affected 
Contractowner,  and  all  cash 
redemptions  of  shares  of  Strong 
International  and  purchases  of  shares  of 
Vanguard  International  will  be  effected 
in  accordance  with  Section  22(c)  of  the 
1940  Act  and  Rule  22c-l  thereunder. 

17.  Ameritas  will  bear  the  costs  of  the 
Substitution,  including  any  legal, 
accounting  and  brokerage  fees  and 
expenses  relating  to  them.  Affected 
Contractowners  will  not  incur  any 
additional  fees  or  charges  as  a  result  of 
the  Substitution.  No  current  fees  or 
charges  applicable  under  the  Subject 
Contracts  will  be  increased  as  a  result  of 
the  Substitution,  nor  will  the  rights  of 
the  owners  of  the  Subject  Contracts  or 
the  obligations  of  Ameritas  under  the 
Subject  Contracts  be  diminished.  The 
Substitution  will  not  alter  in  any  way 
the  annuity,  life  or  tax  benefits  afforded 
under  the  VA  Contracts  held  by  any 
Affected  Contractowner.  The 
Substitution  will  not  result  in  any 
adverse  tax  consequences  to  the  owners 
of  the  Subject  Contracts,  any  change  in 
the  economic  interest  or  contract  values 
of  any  such  owner  or  any  change  in  the 
dollar  value  of  the  Subject  Contracts 
held  by  any  Affected  Contractowner. 
Finally,  Affected  Contractowners  will  be 
permitted  to  withdraw  amounts  from 
the  VA  Contracts  held,  or  to  terminate 
their  interest  in  any  such  contract, 
under  the  conditions  set  forth  in  the 
contracts. 

18.  Applicants  state  that  Applicants 
will  not  receive  for  three  years  from  the 
date  of  the  substitutions,  any  direct  or 
indfrect  benefit  from  Vanguard 
International,  its  advisers  or 
underwriters,  or  from  affiliates  of 
Vanguard  International,  its  advisers  or 
underwriters  in  connection  with  assets 
attributable  to  Contracts  affected  by  the 
substitution,  at  a  higher  rate  than 
Applicants  have  received  from  Strong 
International,  its  advisers  or 
imdervmters,  or  from  affiliates  of  Strong 
International,  its  advisers  or 
underwriters,  including,  without 
limitation.  Rule  12b-l  fees,  shareholder 
service  or  administrative  or  other 
service  fees,  revenue  sharing  or  other 
arrangements.  Applicants  represent  that 
the  substitutions  and  the  selection  of 
Vanguard  International  was  not 


motivated  by  any  financial 
consideration  paid  or  to  be  paid  to 
Applicants  or  any  affiliate  of  Applicants 
by  Vanguard  International,  its  advisors 
or  underv^rriters,  or  by  affiliates  of  them. 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "it  shall 
be  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution." 
Section  26(c)  of  the  1940  Act  also 
provides  that  the  Commission  shall 
issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  the  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  1940  Act. 

2.  Applicants  request  an  order 
pursuant  to  Section  26(c)  of  the  1940 
Act  approving  the  substitution. 
Applicants  assert  that  the  purposes, 
terms,  and  conditions  of  the 
Substitution  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act. 

3.  Each  Subject  Contract  reserves  to 
the  issuing  insurance  company  the 
right,  subject  to  compliance  with 
applicable  law,  to  substitute  shares  of 
another  open-end  management 
investment  company  for  shares  of  an 
open-end  management  company  held  by 
a  Subaccoimt  of  the  Separate  Account. 
This  reservation  of  fights  is  disclosed  in 
the  prospectus  for  the  Subject  Contracts. 

4.  Applicants  assert  that  Vanguard 
International  and  Strong  International 
afford  their  shareholders  very  similar 
investment  opportunities.  Applicants 
state  that  from  an  investment 
perspective,  the  only  difference  between 
Strong  International  and  Vanguard 
International  lies  in  the  relative 
emphasis  placed  by  each  fund's 
investment  adviser  on  various 
investment  criteria.  Applicants  believe 
such  a  distinction  in  investment  style 
does  not  requfre  a  conclusion  that  the 
proposed  Substitution  would  not  meet 
the  standards  of  Section  26(c). 

5.  Applicants  believe  that  the  Strong 
International/Vanguard  International 
substitution  satisfies  the  standards  for 
relief  under  Section  26(c),  because, 
following  the  Substitution.  Affected 
Contractowners  will  be  invested  in 
Vanguard  International,  a  fund  (i)  with 
the  same  investment  objective  as,  and 
investment  policies  very  similar  to, 
those  of  Strong  International;  (ii)  with 
actual  performance  which  has  been 
better  on  a  cumulative  basis  than  that  of 
Strong  International;  and  (iii)  that  is 
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both  larger  than  Strong  International, 
and  enjoys  a  lower  memagement  fee  and 
lower  overall  expense  ratio  than  Strong 
International. 

Conclusion 

Applicants  assert  that  the  proposed 
Substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
purposes  of  the  1940  Act  and  therefore 
request  that  the  Substitution  should  be 
granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maigaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-14202  Filed  6-5-^2;-8:45  am] 

BHJJNO  CODE  M10-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reieas*  No.  34-45995;  File  No.  SR-NYSE- 
2002-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accalaratad  Approval  of  a  Proposed 
Rule  Change  by  ttie  New  York  Stock 
Exchange,  lr>c.  Relating  to  the  Initial    • 
Liating  Fees  for  an  Additional  Claaa  of 
Common  Stock 

May  29,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  May  24, 
2002,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Conunission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons,  and  to  approve  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  902.02  of  the  NYSE  Listed 
Company  Manual  ("LCM")  to  provide 
that,  at  the  time  an  issuer  lists  an 
additional  class  of  common  stock  on  the 
NYSE,  the  listed  company  will  be 
charged  a  fixed  initial  listing  fee  of 
$5,000  for  that  class  instead  of  the  per- 
share  initial  listing  fee  under  the  current 
original  Jisting  fee  schedule.  Presently, 


Section  902.02  of  the  LCM  provides  that 
only  tracking  stocks  of  a  listed  company 
are  charged  a  flat  initial  listing  fee  of 
$5,000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A.  B,  and  C  below, 
of  the  most  significant  aspects  of  such     . 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Section  902.02  of  the  LCM  to  provide 
that  when  an  issuer  lists  an  additional 
class  of  common  stock,  it  will  be 
charged  a  flat  initial  listing  fee  of  $5,000 
for  the  additional  class  in  lieu  of  the 
per-share  fee  schedule.  Currently, 
Section  902.02  of  the  LCM  specifies  that 
only  tracking  stocks  of  a  listed  company 
are  charged  a  flat  initial  listing  fee  of 
$5,000. 

In  2000,  in  response  to  listed 
companies'  desires  to  utilize  tracking 
stocks  to  achieve  strategic  and  financial 
goals,  the  Exchange  adopted  the  $5,000 
flat  initial  listing  fee  for  tracking 
stocks.  3  Since  adopting  this  flat  fee  for 
the  initial  listing  of  tracking  stocks,  the 
Exchange  has  noted  that,  from  time  to 
time,  its  listed  companies  issue 
additional  classes  of  common  stock 
other  than  tracking  stocks.  Because  a 
tracking  stock  is  itself  an  additional 
class  of  common  stock,  the  Exchange 
has  found  it  difficult  to  justify  a  material 
distinction  in  the  initial  listing  fees 
between  tracking  stocks  and  other  kinds 
of  additional  classes  of  common  stock. 
In  the  Exchange's  view,  additional 
classes  of  common  stock  should  be 
entitled  to  benefit  from  the  same  flat 
$5,000  initial  listing  fee  as  is  applicable 
to  tracking  stocks.  'The  Exchange 
therefore  believes  that  by  broadening 
Section  902.02  of  the  LCM  to  apply  to 
any  additional  class  oi  common  stock  of 
a  listed  company,  the  Exchange  will  be 


'  15  U.S.C.  78s(bMl). 
» 17  CFR  240.19b-*. 


^  See  Securities  Exchange  Act  Release  No.  43164 
(August  16.  2000),  65  FR  51387  (August  23,  2000) 
(SR-NYSE-00-lS)  (noting  that  tracking  stocks  are 
categories  of  common  stocks  of  an  issuer  that  are 
intended  to  track  the  value  of  a  portion  of  the 
issuer's  business). 


in  a  position  to  be  more  competitive  and 
responsive  to  alternate  capitalization 
structures,  including  tracking  stocks  and 
other  additional  classes  of  common 
stock. 

The  Exchange  would  like  to  clarify 
that  the  flat  fee  applies  only  when  the 
additional  class  of  common  stock  is  first 
listed  on  the  NYSE.  The  Exchange 
believes  that  the  proposal  is  consistent 
with  the  treatment  that  has  been 
afforded  to  tracking  stocks,  which  are 
assessed  fees  under  the  regular  fee 
schedules  for  both  continuing  annual 
fees  and  for  the  initial  fees  chargeable 
when  issuing  additional  shares  of  an 
already  listed  class  of  stock. 

2.  Statutory  Basis 

The  Exchange  believes  that  this 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act,''  which 
provides  that  an  exchange  have  rules 
that  are  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to.  and 
perfect  the  mechanism  of  a  fr«e  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


'  15  U.S.C.  78f(b)(5). 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-2002-20  and  should  be 
submitted  by  Jime  27,  2002. 

IV.  Commission's  Finding  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Sections  6  of  the 
Act  5  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  beUeves  that  the  proposal 
is  consistent  with  Section  6(b)(4)  of  the 
Act,^  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities.' 

The  Commission  finds  that  the 
NYSE's  proposed  flat  fee  of  $5,000  to 
issuers  for  an  additional  class  of 
common  stock  is  reasonable  and 
equitable  in  that  it  allows  other  classes 
of  common  stock,  in  addition  to  tracking 
stocks,  to  benefit  firom  a  fixed  initial 
listing  fee  in  lieu  of  a  per-share  initial 
fee  schediile.  The  Commission  also 
beUeves  that  the  proposal  is  consistent 
with  the  treatment  that  has  been 
afforded  to  tracking  stocks,  a  type  of 
additional  class  of  common  stock,  and 
should  help  the  Exchange  to  be  more 
competitive  and  responsive  to  alternate 
capitalization  structures  of  its  listed 
companies. 

The  NYSE  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
R^lister  to  enable  its  listed  companies 
engaged  in  transactions  to  benefit  from 
the  broadened  flat  fee  for  the  listing  of 
an  additional  class  of  common  stock  as 
quickly  as  possible.  The  Commission 
agrees  that  the  approval  of  this  request 
would  enable  issuers  to  promptly 
benefit  from  the  proposed  rule  change. 
As  noted  above,  the  Commission  has 
previoiisly  approved  an  initial  flat  fee  of 
$5,000  for  tracking  stocks,  a  class  of 
common  stock,  and  therefore  finds  this 
proposal  substantially  similar,  and 
consistent  with  the  prior  NYSE  filing.^ 


Accordingly,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  in 
the  Federal  Register. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,9.that  the 
proposed  rule  change  (SR-NYSE-2002- 
20)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(PR  Doc.  02-14204  Filed  6-5-02;  8:45  am] 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-46008;  File  No.  SR-Ptilx- 
2002-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Philadelphia  Stock 
Excharige,  Inc.  Relating  to  the 
Exchange's  Emergency  Committee 

May  30,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  24, 
2002,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  11  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  May  20,  2002,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  approving  the 
proposal  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  98,  Emergency 
Committee  ("Committee"),  to  expand 
the  composition  of  the  Committee  to 


*  15  U.S.C.  78f. 

•15  U.S.C.  78f(bH4). 

'  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f)- 

■  See  note  3,  supra. 


»15  use  788(b)(2). 

«o  17  CFR  200.3O-3(a)(12). 

» 15  U.S.C.  78s(b)(l). 

2l7CFR240.19b-». 

'This  notice,  representing  Amendment  No.  1, 
replaces  the  original  Rule  19b-4  filing  in  its 
entirety. 


include  the  Exchange's  Off-Floor  Vice 
Chairman,  and  to  adopt  previously 
amended  text  of  the  pilot  program 
regarding  Exchange  Rule  98  on  a 
permanent  basis. 

Below  is  the  text  of  the  proposed  rule 
change,  as  amended.  Proposed  new 
language  is  italicized. 

***** 

Emergency  Committee 

Rule  98.  An  Emergency  Committee, 
consisting  of  the  Chairman  of  the  Board 
of  CJovemors,  the  On-Floor  Vice 
Chairman  the  Exchange,  the  Off-Floor 
Vice  Chairman  of  the  Exchange,  and  the 
Chairmen  of  the  Floor  Procedure, 
Options  and  Foreign  Currency  Options 
Committees,  shall  be  established  and 
authorized  to  determine  the  existence  of 
extraordinary  market  conditions  or 
other  emergencies.  When  the  Committee 
determines  that  such  an  emergency 
condition  exists,  the  Committee  may 
take  any  action  regarding  the  following: 
(1)  Operation  of  PACE,  AUTOM,  or  any 
other  Exchange  quotation,  transaction, 
reporting,  execution,  order  routing  or 
other  systems  or  fecility;  (2)  operation 
of,  and  trading  on,  any  Exchange  floor; 
(3)  trading  in  any  securities  traded  on 
the  Exchange;  and  (4)  the  operation  of 
members'  or  member  organizations' 
offices  or  systems.  Any  member  of  the 
Emergency  Committee  may  request  the 
Committee  to  determine  whether  an 
emergency  condition  exists.  If  the 
Committee  determines  that  such  an 
emergency  exists  and  takes  action,  the 
Committee  shall  prepare  a  report  of  this 
matter  and  submit  it  promptly  to  the 
Securities  and  Exchange  Commission 
and  submit  it  to  the  Board  of  Governors 
at  the  Board's  next  regular  meeting. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  expand  the 
composition  of  the  Committee  to 
include  the  Exchange's  Off-Floor  Vice 
(Dhairman,  and  to  affect  such  expansion, 
and  the  previous  amendments  to 
Exchange  Rule  98,  on  a  permanent 
basis. 

a.  Background.  (Dn  December  23, 
1999,  the  Commission  approved 
amendments  to  Exchange  Rule  98. 
which  updated  the  composition  of  the 
Committee  to  reflect  the  current 
governance  structure  of  the  Exchange, 
on  a  120-day  pilot  basis.*  The  pilot  was 
then  extended  through  August  21, 
2000  ;5  through  November  1 7,  2000 ;« 
through  April  30.  2001  ;7  through  July 
31,  2001  ;8  through  November  30, 
2001 ;»  ^d  again  through  May  30, 
2002.1O 

The  Exchange  originally  proposed  to 
amend  Exchange  Rule  98  by  updating 
the  composition  of  the  Committee  to 
correspond  with  previous  revisions  to 
the  Exchange's  governance  structure," 
and  by  deleting  a  provision  authorizing 
the  Committee  to  take  action  regarding 
CENTRAMART,  an  equity  order 
reporting  system  that  is  no  longer  used 
on  the  Exchange  Equity  Floor. 

The  Committee  was  formed  in  1989  ^^ 
prior  to  the  aforementioned  changes  to 
the  Exchange's  governance  structiu«.  In 


*  See  Securities  Exchange  Act  Release  No.  42272 
(December  23,  1999),  65  FR  153  (January  3,  2000) 
(SR-Phbt-99-42)  ("Original  Pilot"). 

s  See  Securities  Exchange  Act  Release  No.  42898 
(June  5,  2000),  65  FR  36879  (June  12.  2000)  (SR- 
Phbc-2000-41). 

B  See  Securities  Exchange  Act  Release  No.  43169 
(August  17,  2000),  65  FR  51888  (August  25,  2000) 
(SR-Phlx-2000-76).  On  July  14,  2000,  the  Exchange 
filed  a  proposed  rule  change  (SR-Phlx-00-63)  to 
effect  the  amendments  on  a  permanent  basis.  In  the 
proposal,  the  Exchange  discussed  its  views  as  to 
whether  the  Coinmittee  structure  ensured  that  all 
Exchange  interests  both  on  and  off  the  floor  were 
fairly  represented.  Because  the  Committee  was 
considering  further  changes  to  the  Committee,  SR- 
Phlx-00-63  was  withdrawn  on  June  15,  2001. 

'  See  Securities  Exchange  Act  Release  No.  43614 
(November  22,  2000),  65  FR  75332  (December  1, 
2000)  (SR-Phlx-00-101). 

■  See  Securities  Exchange  Act  Release  No.  44245 
(May  1,  2001),  66  FR  23961  (May  10,  2001)  (SR- 
Phbt-2001-44). 

«  See  Securities  Exchange  Act  Release  No.  44653 
(August  3,  2001),  66  FR  43289  (August  17,  2001) 
(SR-Phlx-2001-70). 

■°See  Securities  Exchange  Act  Release  No.  45192 
(December  26,  2001),  67  FR  1386  (January  10,  2002) 
(SR-Phlx-2001-106). 

"  See  Securities  Exchange  Act  Release  No.  38960 
(August  22,  1997),  62  FR  45904  (August  29,  1997) 
(SR-Phlx-97-31). 

"  See  Securities  Exchange  Act  Release  No.  26858 
(May  22, 1989),  54  FR  23007  (May  30, 1989)  (SR- 
Phlx-88-36). 


the  Original  Pilot,  approved  by  the 
Commission,  the  Exchange  deleted  the 
word  "President"  from  the  rule,  as  the 
Exchange  no  longer  has  a  "President," 
and  included  the  Exchange's  On-Floor 
Vice  Chairman  "as  a  member  of  the 
Committee. 

b.  The  Instant  Proposal.  The  current 
pilot  program  specifies  the  composition 
of  the  Committee  to  include  the 
following  individuals:  the  Chairman  of 
the  Board  of  Governors;  the  On-Floor 
Vice  Chairman  of  the  Board  of 
Governors;  and  the  Chairmen  of  the 
Options  Committee,  the  Floor  Procedure 
Committee,  and  the  Foreign  Currency 
Options  Committee,  respectively. 

The  Exchange  represents  that  the 
proposed  addition  of  the  Off-Floor  Vice 
Chairman  to  the  Committee  is  in 
response  to  Commission  comments 
concerning  the  expansion  of  the 
Committee  to  include  off-floor 
representation  in  the  decision-making 
process  in  emergency  situations.  Since 
off-floor  interests  would  certainly  be 
affected  by  any  decision  made  by  the 
Committee  regarding  the  operation  of 
the  Exchange,  the  Exchange  believes 
that  the  addition  of  the  Off-Floor  Vice 
Chairman  would  provide  representation 
of  those  interests  sufficient  to  satisfy  the 
Commission's  concerns. 

The  Exchange  represents  that 
meetings  of  the  Committee  shall  be  held 
at  such  times  and  places  as  the 
Committee  may  designate,  meetings  of 
the  Committee  shall  be  held  on  the  call 
of  any  member  of  the  Committee.  The 
Exchange  will  use  best  efforts  to  attempt 
to  give  notice  thereof  by  making  such 
reasonable  efforts  as  circumstances  may 
permit  to  notify  each  Committee 
member  of  the  meeting.  Such 
notification  may  be  oral,  written  or  by 
publication,  specifying  the  purposes 
thereof  Failure  of  any  member  of  the 
Committee  to  receive  actual  notice  of  a 
meeting  of  the  Committee  shall  not 
affect  the  power  of  the  Committee 
members  present  at  such  meeting  to 
exercise  the  powers  of  the  Committee. 

The  Exchange  represents  that  ioui  out 
of  six  members  of  the  Committee 
(including  the  proposed  addition  of  the 
Off-Floor  Vice  Chairman)  shall  be 
sufficient  to  constitute  a  quonun  for  any 
meeting  of  the  Committee.  In  the  event 
of  a  vacancy  on  the  Committee,  a 
quorum  would  be  a  majority  of  all 
Committee  members  then  in  office.'* 


"See  Exchange  By-Law.  Article  IV,  Section  4-2. 

'•'  Exchange  By-law  Article  X,  Section  10-3 
provides,  in  relevant  part,  that  each  Standing 
Committee  and  Special  Committee  shall  determine 
the  manner  and  form  in  which  its  proceedings  shall 
t>e  conducted,  and  shall  make  such  regulations  for 
its  government  as  it  shall  deem  proper  and  may  act 
at  a  meeting  or  without  a  meeting,  and  through  a 


Finally,  in  accordance  with  cturent 
Exchange  Rule  98,  any  action  taken  by 
the  Committee  shall  be  reported  and 
submitted  promptly  to  the  Commission 
and  to  the  Exchange's  Board  of 
Governors  at  its  next  regular  meeting 
following  such  action. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '^  in  general,  and 
with  Section  6(b)(5)  in  particular,'*  in 
that  designed  to  perfect  the  mechanisms 
of  a  free  and  open  market  and  a  national 
market  system,  and  to  protect  investors 
and  the  pubUc  interest,  by  permanently 
updating  the  composition  of  the 
Committee  to  reflect  the  current 
governance  structure  of  the  Exchange, 
and  by  adding  off-floor  representation  to 
the  Committee  by  making  the 
Exchange's  Off-Floor  Vice  Chairman  a 
permanent  member  of  the  dkimmittee. 
The  Exchange  also  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act  because  it 
continues  to  provide  a  regular 
procedure  for  the  Exchange  to  take 
necessary  and  appropriate  action  to 
respond  to  emergencies.'^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  or 
solicit  any  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


quorum  composed  of  a  majority  of  all  its  members 
then  in  office.  Except  as  otherwise  specifically 
provided  in  the  by-laws  or  rules,  the  decision  of  a 
majority  of  those  present  at  a  meeting  at  which  a 
quorum  is  present,  or  the  decision  of  a  majority  of 
those  participating  when  at  least  a  quorum 
participates,  shall  be  the  decision  of  the  Committee. 

>5  15  U.S.C.  78f. 

'•15  U.S.C.  78f(b)(5). 

''Previously,  the  Exchange  has  described 
"extraordinary  market  or  emergency  conditions"  as 
among  other  things,  a  declaration  of  war.  a 
presidential  assassination,  an  electrical  blackout,  or 
events  such  as  the  1987  market  break  or  other 
highly  volatile  trading  conditions  that  require 
intervention  for  the  market's  continued  efficient 
operation.  See  letter  from  William  "W,  Uchimoto, 
General  Counsel,  Phlx,  to  Sharon  L.  Itkin.  Esquire. 
Division  of  Market  Regulation.  Commission,  dated 
March  15, 1989. 
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change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-24  and  should  be 
submitted  by  June  27,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Exchange  has  requested  that  the 
Commission  approve  the  proposed  rule 
change,  as  amended,  on  an  accelerated 
basis,  and  that  the  Commission 
permanently  approve  the  pilot  program 
related  to  Exchange  Rule  98.  The 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciu-ities 
exchange.'*  In  pariiodar,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  6(b)(5)  of  the  Act,  which 
requires  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  seciirities  system,  and 
protect  investors  and  the  public 
interest.  19  Specifically,  the  Commission 
beUeves  that  the  proposed  rule  change, 
as  amended,  is  consistent  with  the 
requirements  of  the  Act,  by  fostering 
investor  and  pubUc  interest  and 
promoting  just  and  equitable  principles 
of  trade,  for  several  reasons.  First,  it 
conforms  the  composition  of  the 
Committee  to  structural  amendments 
that  were  made  to  the  Exchange's 
governance  structure  and  eliminates 
outdated  references  that  may  be 
confusing.  Secondly,  it  adds  the  Off- 


Floor  Vice  Chairman  to  the  Committee, 
which  should  help  to  ensure  that  the 
Committee  represents  Exchange 
interests  both  on  and  off  the  floor. 
Finally,  it  addresses  quorum 
requirements  to  ensure  that  the 
Committee  will  be  able  to  meet  and  can 
operate  in  times  of  emergency. 

The  Commission  notes  that  the 
Exchange  originally  amended  Exchange 
Rule  98  relating  to  its  Committee,  in 
December  1999,  as  part  of  a  Year  2000 
contingency  plan  designed  by  the 
Exchange's  Year  2000  Task  Force.  The 
Commission  approved  the  Exchange's 
amendment  to  the  rule  on  a  pilot 
basis,^°  and  noted  that  the  amended  rule 
gave  the  Committee  the  power  to  act 
only  in  true  emergency  situations.  The 
pilot  program  was  extended  several 
times,  the  ciurent  extension  scheduled 
to  expire  on  May  30.  2002,  as  the 
Exchange  and  the  Commission 
considered  changes  to  the  composition 
of  the  Conunittee  to  ensure  fair 
representation  of  all  Exchange  interests. 
In  this  instant  proposal,  the  Exchange 
believes  that,  by  adding  the  Off-Floor 
Vice  President  to  the  Committee  to 
represent  off-floor  Exchange  interests,  it 
will  address  these  concerns.  The 
Commission  notes  that,  imder  the 
amended  proposal  being  approved  in 
this  order,  the  Committee  will  consist  of 
the  Chairman  of  the  Board  of  Governors, 
the  On-Floor  Vice  Chairman  the 
Exchange,  the  Off-Floor  Vice  Chairman 
of  the  Exchange,  and  the  Chairmen  of 
the  Floor  Procedure,  Options  and 
Foreign  Currency  Options 
Committees.2' 

In  approving  the  original  pilot  and 
extending  it  several  times,  the 
Commission  requested  that  the  Phlx 
consider  whether  the  overall  Committee 
structure  ensvues  that  all  Exchange 
interests  are  fairly  represented.  The 
Commission  noted  that  it  would  be 
concerned  about  a  Committee  structure 
dominated  by  one  Exchange  interest 
(e.g.,  on-floor  interest).'  In  light  of 
September  11,  2001,  the  establishment 
of  a  permanent  emergency  committee 
that  can  convene  and  meet  quickly  to 
make  decisions  has  become  critical. 


'"In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  7Bc(f). 

« 15  U.S.C  78f(b)(5). 


2°  See  Original  Pilot,  supra  note  4.  In  the  approval 
order,  the  Commission  requested  that  the  Exchange 
examine  the  operation  of  the  Committee  to  ensure 
that  the  Committee  is  not  dominated  by  any  one 
Exchange  interest  (j.e.,  on-floor  or  off-floor  interest). 
The  Commission  requested  that  the  Exchange  report 
back  to  the  Commission  on  its  views  as  to  whether 
the  Committee  structure  ensures  that  all  Exchange 
interests  are  fairly  represented  by  the  Committee. 

^'  Under  the  terms  of  the  pilot  program,  the 
Exchange  also  amended  Exchange  Rule  98  in  minor 
respects,  including  deleting  of  the  term  "President," 
including  the  Exchange's  On-Floor  Vice  Chairman 
to  the  Committee,  and  deleting  reference  to 
CENTRAMART. 


Consequently,  while  the  Committee 
represents  a  variety  of  on-floor  interests, 
the  addition  of  the  Off-Floor  Vice 
Chairman  as  a  member  of  the  Committee 
should  help  to  create  a  more  balanced 
Committee  of  both  on  and  off-floor 
interests  that  should  ensure  that 
Exchange  members  are  adequately 
represented  in  times  of  emergency. 

The  Commission  further  believes  that 
the  Exchange  has  adequate  procedures 
in  place  for  calling  meetings  of  the 
Committee,  specifically  quorum 
requirements  for  calling  a  Committee 
meeting  and  for  implementing  a 
Committee  decision.  The  Commission 
notes,  in  this  regard,  that  the  quorum 
requirements  of  four  out  of  six  members 
should  ensure  the  Committee  can 
convene  and  take  action  in  times  of 
emergency.  Further,  consistent  with  the 
Exchange's  Bylaws,  in  the  event  of  a 
vacancy,  a  quorum  would  be  a  majority 
of  all  Committee  members  then  in 
office.  In  addition,  in  recognition  that  it 
may  be  hard  to  convene  the  Committee 
in  the  event  of  an  emergency,  the 
Exchange  has  stated  its  commitment  to 
use  best  efforts  to  give  notice  to  each 
Committee  member  of  the  meeting. 
Finally,  the  Commission  notes  that,  in 
accordance  with  Exchange  Rule  98,  any 
action  taken  by  the  Committee  shall  be 
immediately  reported  to  the 
Commission  and  to  the  Exchange's 
Board  of  Governors. 

The  Commission  finds  good  cause, 
pursuant  to  section  19(b)(2)  of  the  Act,22 
for  approving  the  proposed  rule  change, 
as  amended,  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register.  The 
Commission  recognizes  that  no 
comments  were  received  on  the  Original 
Pilot  or  during  the  duration  of  the  pilot 
program.  The  Commission  therefore 
believes  that  granting  accelerated 
approval  to  the  proposed  rule  change,  as 
amended,  as  well  as  permanent 
approval  to  the  amended  pilot  program 
is  appropriate  and  will  ensure  that  the 
Committee  remains  in  place  to  take 
necessary  and  appropriate  action  to 
respond  to  extraordinary  market 
conditions  or  other  emergency 
situations. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (SR-Phlx-2002- 
24),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 


"  15  U.S.C.  78s(b)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-14138  Filed  6-5-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-45996;  File  No.  SR-Phlx- 
2002-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Security  Required  for  and 
Termination  of  Equity  Trading  Permits 

May  29.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  1, 
2002,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Exchange  filed  Amendment  No.  1  on 
April  2,  2002. 1  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  hom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
paragraph  (i)  of  Exchange  Rule  23, 
Equity  Tmding  Permits  ("ETPs"),  to 
provide  that  ETP  organizations,  which 
are  also  member  organizations  holding 
equitable  title  to  a  membership,  would 
not  be  required  to  provide  the  required 
security  and  to  add  new  subsection 
(i)(iv)  of  Exchange  Rule  23  to  provide 
that  the  proceeds  of  any  transfer  of  a 


-M7CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

-17CFR240.19b-4. 

'  Spp  letter  from  Carla  Behnfeldt.  Director.  Legal 
Department  New  Product  Development  Group. 
Phlx.  to  Christopher  Solgan.  Law  Clerk,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
April  2.  2002  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Exchange  amended  the 
propose  rule  text  to  reflect  amendments  made 
under  SR-Phlx-2002-19  filed  pursuant  to  Section 
19(b){3)(a)(ii)  of  the  Act  and  Rule  19b-t(f)(2) 
thereunder.  In  addition,  the  Exchange  requested 
that,  rather  than  being  filed  pursuant  lo  Section 
19(b)(3)(A)(ii)  of  the  Act.  under  which  it  was 
originally  filed,  that  the  proposed  rule  change  now 
be  Tiled  pursuant  to  Section  19(b)(3)(iii)  of  the  Act 
dnd  Rule  19b-4(b)(6)  thereunder. 


membership  by  a  member  organization 
may  be  applied  by  the  Exchange  to 
satisfy  any  claims  of  the  Exchange, 
Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP"^),  or  other  member 
firms  of  the  Exchange  as  described  in 
Exchange  By-Law  15-3  against  the 
member  organization's  ETP  holders.  The 
Exchange  also  proposes  to  amend 
Exchange  Rule  50,  Late  Charge,  in  order 
to  allow  the  Exchange  to  terminate  an 
ETP  14  days  after  the  ETP  holder  is 
suspended.  The  text  of  the  proposed 
rule  change  appears  below.  New  text  is 
in  italics;  deletions  are  in  [brackets]. 

Rule  23 

Equity  Trading  Permits. 

(a)-(h)  No  Change. 

(i)  Security  For  Exchange  Fees  and 
Other  Claims. 

(i)  Each  ETP  organization  (except  any 
ETP  organization  which  is  also  a 
member  organization  holding  equitable 
title  to  a  membership,  legal  title  to 
which  is  held  by  an  associated  person 
of  such  member  organization)  sh^l  be 
required  to  provide  security  to  the 
Exchange  for  the  payment  of  any  claims 
owed  to  the  Exchange,  to  Stock  Clearing 
Corporation  of  Philadelphia,  and  to 
other  member  firms  of  the  Exchange, 
upon  termination  of  any  ETP  issued  to 
an  individual  affiliated  with  the  ETP 
organization,  as  though  such  security 
were  the  proceeds  from  the  transfer  of 
a  membership.  This  seciu-ity  may 
consist  of: 

(A)  a  deposit  with  the  Exchange  in  the 
amount  of  $50,000  to  be  held,  together 
with  all  other  such  deposits  made 
pursuant  to  this  rule,  in  a  segregated 
account,  the  proceeds  of  which  may  be 
applied  by  the  Exchange  upon 
termination  of  any  ETP  issued  to  an 
individual  affiliated  with  such  ETP 
organization  in  the  same  manner  as 
proceeds  of  membership  transfers  under 
By-Law  15-3,  and  which  may  be 
invested  by  the  Exchange  in  United 
States  government  obligations  or  any 
other  investments  which  provide  safety 
and  liquidity  of  the  principal  invested, 
interest  or  income  on  which  deposit 
shall  be  paid  periodically  by  the 
Exchange  to  such  ETP  orgcmization; 

(B)  an  acceptable  letter  of  credit  from 
a  financial  institution  acceptable  to  the 
Exchange,  in  the  amount  of  $50,000, 
proceeds  of  which  may  be  applied  by 
the  Exchange  upon  termination  of  any 
ETP  issued  to  an  individual  affiliated 
with  such  ETP  organization  in  the  same 
manner  as  proceeds  of  membership 
transfers  under  By-Law  15-3:  or; 

(C)  an  acceptable  guaranty  by  a 
financial  institution  acceptable  to  the 
Exchange  guaranteeing  the  payment  by 


the  ETP  organization,  upon  termination 
of  any  ETP  issued  to  any  individual 
affiliated  with  such  organization,  of  any 
claims  listed  in  By-Law  15-3  up  to 
$50,000. 

(ii)  The  security  required  to  be 
provided  pursuant  to  this  rule  shall  not 
be  calculated  based  upon  the  number  of 
ETPs  issued  to  affiliates  of  the  ETP 
organization,  but  shall  be  the  same 
amount  regardless  of  the  number  of 
such  ETPs  issued  to  its  affiliates.  At 
such  time  as  no  ETP  holders  remain 
associated  with  the  ETP  organization, 
the  proceeds  of  any  remaining  security 
may  be  applied  by  the  Exchange  in  the 
same  maimer  as  proceeds  of 
membership  transfers  under  By-Law  15- 
3,  and  upon  execution  by  the  ETP 
holder  and  ETP  organization  of  releases 
satisfactory  to  the  Board  of  Governors. 

(iii)  The  obligation  to  provide  security 
pursuant  to  this  rule  shall  not  apply  to 
ETP  organizations  which  have  been  in 
good  standing  at  the  Exchange  as 
member  organizations,  participant 
organizations,  or  ETP  organizations  for 
the  previous  year.  Any  security 
provided  piu-suant  to  this  Rule  23(i) 
shall  be  returned  at  such  time  as  the 
ETP  organization  shall  have  been  in 
good  standing  as  either  a  member 
organization,  participant  organi2»tion, 
or  an  ETP  organization  for  one  year. 

(iv)  The  proceeds  of  any  transfer  of  a 
membership  by  a  member  organization 
may  be  applied  by  the  Exchange  to 
satisfy  any  claims  of  the  Exchange, 
Stock  Clearing  Corporation  of 
Philadelphia,  or  other  member  firms  of 
the  Exchange  as  described  in  By-Law 
15-3  against  the  member  organization's 
ETP  holders. 

Rule  50.  Late  Charge 

There  shall  be  imposed  upon  any 
member,  member  organization, 
participant  or  participant  organization 
or  an  employee  thereof  using  the 
facilities  or  services  of  the  Exchange,  or 
enjoying  any  of  the  privileges  therein,  a 
late  charge  for  dues,  foreign  currency 
options  users'  fees,  fees,  other  charges, 
fines',  and/or  other  monetary  sanctions 
or  other  monies  due  and  owed  the 
Exchange  and  not  paid  within  thirty 
(30)  days  after  date  of  original  invoice. 
The  late  charge  is  set  at  a  rate  of  one  and 
one  half  percent  (1.5%)  simple  interest 
for  each  thirty-day  period  or  fraction 
thereof,  calculated  on  a  daily  basis, 
diuing  which  accounts  payable  to  the 
Exchange  remain  outstanding.  An 
account  is  not  subject  to  a  late  charge 
until  the  unpaid  balance  remains 
outstanding  at  least  thirty-one  (31)  days. 
The  Finance  Committee  or  its  designee 
may  waive  the  amount  of  the  late 
charge,  or  a  portion  thereof,  if  the 
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amount  falls  within  guidelines 
established  by  the  Board  of  Governors. 
If  any  member,  or  member  organization, 
participant  or  participant  organization 
or  an  employee  thereof  shall  fail  to  pay 
such  fines  and/ or  other  monetary 
sanctions,  or  other  monies  due  and 
owed  the  Exchange,  including  late 
charges,  within  fifty  (50)  days  fit>m  the 
date  of  the  original  invoice,  the 
Controller  shall  notify  the  Finance 
Committee,  which  shall  take  such  action 
as  it  deems  appropriate.  Should  such 
amounts  due  exceed  $10,000,  the 
Finance  Committee  shall  refer  the 
matter  to  the  Board  of  Governors  which 
shall  take  such  action  as  it  or  its 
designee  deems  appropriate,  including, 
after  due  notice,  suspending  the 
member,  member  organization, 
participant  or  participant  organization 
or  employee  thereof  until  payment  of 
the  entire  outstanding  accoimt  balance 
is  made  in  full  to  the  Exchange  of  such 
member's  or  member  organization's 
entire  outstanding  account  balance  of  all 
dues,  fees,  fines,  or  other  charges 
imposed  by  the  Exchange.  If  all  amounts 
due  and  owing  to  the  Exchange,  Stock 
Clearing  Corporation  of  Philadelphia 
C'SCCF')  and  other  member  firms  of  the 
Exchange  with  respect  to  an  equity 
trading  permit  ("ETF")  are  not  paid  to 
the  Exchange,  SCCP  or  to  the  relevant 
member  firm  of  the  Exchange,  as  the 
case  maybe,  within  14  days  following 
suspension  of  the  ETP,  the  Board  of 
Governors  or  its  designee  may  terminate 
the  ETP. 

n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Slatutoiy  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  paragraph  (i)  of 
Exchange  Rule  23,  Equity  Trading 
Permits,  and  to  amend  Exchange  RiUe 
SO,  Late  Charge,  in  order  to  make 


changes  to  conform  to  the  Exchange's 
current  business  plan  respecting  ETPs.* 

Exchange  Rule  23(1) 

Exchange  Rule  23(i)  requires  ETP 
organizations  to  provide  security  for  the 
payment  of  certain  claims  owed  by  ETP 
holders  upon  termination  of  any  ETP 
issued  to  an  individual  affiliated  with 
the  ETP  organization,  as  though  such 
"  seciuity  were  proceeds  from  the  transfer 
of  a  membership.  The  security  is  in  the 
amoimt  of  $50,000  and  may  take  the 
form  of  a  letter  of  credit,  a  guaranty  by 
an  acceptable  financial  institution,  or  a 
cash  deposit.  Exchange  Rule  23(i){i)(A) 
and  (B)  provide  that  the  proceeds  of  the 
cash  deposit  or  letter  of  credit  shall  be 
applied  in  the  same  manner  as  proceeds 
of  membership  transfers  imder 
Exchange  By-Law  15-3.  Likewise, 
Exchange  Rule  23(i)(i)(C]  provides  that 
the  guaranty  must  be  made  by  a 
financial  institution  acceptable  to  the 
Exchange  and  must  guaranty  payment 
by  the  ETP  organization  of  any  claims 
listed  in  Exchange  By-Law  15-3  up  to 
$50,000.^  The  security  requirement  of 
Exchange  Rule  23(i]  does  not  apply  to 
ETP  organizations  which  have  been  in 
good  standing  at  the  Exchange  as 
member  organizations,  participant 
organizations  or  ETP  organizations  for 
the  previous  year.^ 

The  Exchange  states  that  the  proposed 
amendment  to  Exchange  Rule  23(i)(i) 
would  narrow  the  applicabiUty  of  the 
security  requirement.  ETP 
organizations,  which  are  also  member 
organizations  holding  equitable  title  to  a 
membership  (as  opposed  to  conducting 


*  Exchange  Rule  23,  which  provides  for  ETPs,  was 
approved  by  the  Commission  on  January  9,  2002. 
See  Securities  Exchange  Act  Release  No.  45254 
(January  9,  2002).  67  FR  2720  (January  18,  2002) 
(approving  SR-Phlx-OO-02  and  SR-Phlx-00-03). 

'Exchange  By-Law  15-3,  Disposition  of  Proceeds 
of  Sale  of  Membership,  provides  that  upon  certain 
transfers  of  a  membership,  the  proceeds  thereof 
shall  be  applied  to  certain  amounts  owed  to  the 
Exchange,  to  SCXIP  or  Options  Clearing  Corporation, 
and  to  other  members  or  member  firms  of  the 
Exchange. 

^  For  purposes  of  Rule  23(i)(iii).  a  member 
organization,  participant  organization  or  ETP 
organization  will  be  considered  to  have  been  in 
good  standing  for  the  past  year  if  (1)  it  has  been  a 
member  organization,  participant  organization  or 
ET7  organization  for  the  past  year;  (2)  it  is  not 
currently  suspended  and  has  not  been  suspended 
at  any  time  during  the  previous  year;  and  (3)  it  is 
not  currently  in  arrears  respecting  Exchange  dues, 
fees,  charges,  fines  or  other  monies  due  and  owed 
to  the  Exchange,  has  not  been  delinquent  in  the 
payment  of  any  such  amounts  more  than  three 
times  in  the  past  year,  and  has  not  been  more  than 
30  days  in  arrears  with  respect  to  such  amounts  at 
any  time  during  the  past  year.  Telephone 
conversation  between  Carla  Behnfeldt.  Director, 
Legal  Department,  New  Product  Development 
Group,  Phlx,  Florence  Harmon,  Senior  Special 
Counsel,  Division,  Commission  and  Christopher 
Solgan,  Law  Clerk,  Division,  Commission  on  May 
24,  2002. 


Exchange  business  solely  with  ETPs), 
legal  title  to  which  is  held  by  an 
associated  person  of  suph  member 
organization,  would  not  be  required  to 
provide  the  security.  Additionally, 
proposed  subsection  (i)(iv)  of  Exchange 
Rule  23  would  provide  that  the 
proceeds  of  any  transfer  of  a 
membership  by  a  member  organization 
may  be  applied  by  the  Exchange  to 
satisfy  any  claims  of  the  Exchange, 
SCCP  or  other  member  firms  of  the 
Exchange  as  described  in  Exchange  By- 
Law  15-3  against  the  member 
organization's  ETP  holders. 

Finally,  the  Exchange  proposes  to 
make  a  clarifying  change  to  the  first 
sentence  of  subparagraph  (i)  of 
Exchange  Rule  23(i)  so  as  to  conform 
that  sentence  to  sections  (A),  (B)  and  (C) 
of  Exchange  Rule  23(i)(i).  Specifically, 
the  proposed  amendments  to  the  first 
sentence  of  Exchange  Rule  23(i)  would 
clarify  that  the  security  is  intended  to 
cover  payment  of  any  claims  owed  to 
SCCP  and  to  other  member  firms  of  the 
Exchange,  in  addition  to  payment  of  any 
claims  owed  to  the  Exchange  itself. 

Exchange  Rule  SO 

The  purpose  of  the  proposed 
amendment  to  Exchange  Rule  50  is  to 
allow  the  Board  of  Governors  or  its 
designee  to  terminate  an  ETP  14  days 
after  the  ETP  holder  is  suspended. 
Pursuant  to  Exchange  Rule  23(a),  the 
Exchange  has  authority  to  issue  up  to  75 
ETPs  outstanding  from  time  to  time. 
Exchange  Rule  23(h)  provides  that  an 
ETP  holder  may  be  suspended  or 
expelled  on  the  same  basis  as  a  member. 
The  Exchange  believes  that  it  is 
necessary  for  it  to  have  the  ability  to 
terminate  an  ETP  that  has  been 
suspended,  so  that  the  Exchange  may  re- 
issue the  ETP  to  another  applicant.  The 
Exchange  believes  that  this  is 
particularly  important  because  the 
Exchange  is  limited  to  having  only  75 
ETPs  outstanding  from  time  to  time 
pursuant  to  Exchange  Rule  23(a). 
According  to  the  Exchange,  this 
proposed  amendment  to  Exchange  Rule 
50  is  intended  to  provide  for  this 
termination  right. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,'  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 


'  15  U.S.C.  78f{b). 
•15U.S.C7af{b)(5). 
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information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  £ind  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers  for 
the  reasons  set  forth  below. 

Specifically,  the  Exchange  believes 
that  the  proposed  elimination  of  the 
security  requirement  for  certain  member 
organizations  under  Exchange  Rule 
23(i)(i]  should  enhance  the 
attractiveness  of  ETPs  to  those 
organizations.  The  language  proposed  to 
be  added  to  Exchange  Rule  23(i)  in 
proposed  subsection  (iv)  would  provide, 
with  respect  to  such  member 
organizations,  that  the  proceeds  of  any 
transfer  of  a  membership  by  a  member 
organization  may  be  applied  by  the 
Exchange  to  satisfy  any  claims  of  the 
Exchange,  SCCP  or  other  member  firms 
of  the  Exchange  as  described  in 
Exchange  By-Law  15-3  against  the 
member  organization's  ETP  holders.  In 
view  of  the  availability  of  membership 
proceeds,  the  Exchange  believes  that  it 
is  fan  and  appropriate  not  to  require 
such  member  organizations  to  provide 
the  same  seciuity  under  Exchange  Rule 
23(i)  as  required  by  ETP  organizations 
without  a  membership  subject  to 
Exchange  By-Law  15-3. 

In  addition,  the  Exchange  believes 
that  the  proposed  amendment  to 
Exchange  Rule  50  to  enable  the 
Exchange  to  terminate  an  ETP  14  days 
following  suspension,  and  thus  allowing 
it  to  reissue  the  ETP  to  another 
applicant  who  may  use  it  to  trade  would 
enhance  liquidity  on  the  Exchange.  By 
permitting  the  Exchange  to  terminate 
ETPs  14  days  following  suspension,  the 
Exchange  believes  that  this  amendment 
should  enable  it  to  offer  more 
competitive  markets  than  would  be 
possible  if  ETPs  were  permitted  to 
remain  in  a  state  of  suspension,  without 
trading  activity,  for  a  lengthier  period  of 
time. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition  ■ 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  binden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
ri^e  change. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  as 
amended,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act »  and 
subparagraph  (f)(6)  of  Rule  19b-4  >" 
thereunder  because  it  does  not:  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  (iii)  become  operative  for 
30  days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Conunission  may  designate;  and  the 
Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  stunmarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act,"  Lastly,  the  Commission  notes  that 
the  Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
date." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


» 15  U.S.C.  78s(b)(3){A). 

«'17CFR240.19b-4(f)(6). 

< '  For  purposes  of  calculating  the  60-day 
abrogation  date,  the  Commission  considers  the  60- 
day  period  to  have  commenced  on  April  2.  2002, 
the  date  the  Exchange  filed  Amendment  No.  2. 

•2  See  Amendment  No.  1,  supra  note  3.  Because 
the  Commission  staff  sought  clarifications,  which 
the  Phlx  gave  on  May  24,  2002,  see  supra  note  6, 
the  Commission  notes  that  it  has  been  more  that  30 
days  from  when  the  Exchange  submitted  this  filing 
and  its  publication  in  the  Federal  Register.  Thus, 
the  30-day  operative  date  has  passed.  , 


available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-13  and  should  be 
submitted  by  Jime  27,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-14140  Filed  6-5-02;  8:45  am) 

BILUNG  CODE  S010-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4033] 

Culturally  Significant  Ob)acts  imported 
for  Exhibition  Datarmlnationa: 
"Connecting  Muaoums" 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  [79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1, 1999  (64  FR  56014).  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999  [64  FR  57920).  as 
amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition, 
"Connecting  Museums."  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultinal 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Guggenheim  Museum, 
New  York,  New  York,  from  on  or  about 
Jime  15.  2002.  to  on  or  about  November 
10.  2002,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning.  Attorney-Adviser.  Office  of 
the  Legal  Adviser.  202/619-5997,  and 
the  address  is  United  States  Department 
of  State.  SA-44.  Room  700.  301  4th 
Street,  SW.,  Washington.  DC  20547- 
0001. 


"  17  CFR  200.30-3(aMl2). 


39096 


Federal  Register /Vol.  67,  No.  109 /Thursday,  June  6,  2002 /Notices 


Dated:  May  30.  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
(FR  Doc.  02-14206  Filed  6-5-02;  8:45  am] 
nujNO  cooc  4no-o*-p 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttM  Secretary 

Notice  of  Applicatione  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Sut)part  B  (Formerly  Subpart  Q) 
During  ttte  Weeit  Ending  May  24, 2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procediual 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  EKDT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2002-12355. 

Date  Filed:  May  21,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  ]\me  11,  2002. 

Description:  Application  of  AeroSvit 
Airlines,  pursuant  to  49  U.S.C.  41302, 
Part  211,  and  Subpart  B,  requesting  a 
foreign  air  carrier  permit  to  engage  in 
scheduled  and  Charter  combination 
service  between  Ukraine  and  the  United 
States. 

Docket  Number:  OST-2002-12358. 

Date  Filed:  May  21,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  ]une  11,  2002. 

Description:  Application  of  M  &  N. 
Aviation,  Inc.,  pursuant  to  49  U.S.C. 
41738  and  Subpart  B,  requesting 
authority  to  engage  in  scheduled 
passenger  service  as  a  conunuter  air 
carrier. 

Docket  Number:  QST-2002-12370. 

Date  Filed:  May  22,  2002. 

Due  Date  for  Answers.  Confonning 
Applications,  or  Motion  to  Modify 
Scope:  Jime  12,  2002. 

Description:  Application  of  Air  Japan 
Co.,  Ltd.  (AJX),  pursuant  to  49  U.S.C. 
41301,  etseq.,  14  CFR  part  211,  and 
subpart  B,  requesting  a  foreign  air 
carrier  permit  to  engage  in  schediiled 


foreign  air  transportation  of  persons, 
property,  and  mail  between  any  point  or 
points  in  Japan  and  any  point  or  points 
in  the  United  States  and  charter 
authority,  consistent  with  AJX's  exiting 
exemption  authority. 

Dorotliy  Y.  Beard, 

Federal  Register  Liaison . 

(FR  Doc.  02-14224  Filed  6-5-02;  8:45  am] 

BILLING  CODE  401 0-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 
[Docket  t4o.  OST-2002-11996] 

Draft  Report  implementing  OMB's 
Information  Dissemination  Quality 
Guidelines 

agency:  Office  of  the  Secretary,  DOT. 
ACHON:  Extension  of  public  comment 
period. 

SUMMARY:  On  January  3,  2002,  the  Office 
of  Management  and  Budget  (OMB) 
issued  Government-wide  guidelines 
under  Section  515  that  direct  each 
Federal  agency  to  establish  and 
implement  written  procedures  to  ensure 
and  maximize  the  quality,  utility, 
objectivity  and  integrity  of  the 
information  that  they  disseminate.  On 
April  24,  2002,  the  Department  of 
Transportation  (DOT)  posted  its 
proposed  Departmental  guidelines  to 
implement  Section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  FY  2001  (PL 
106-554)  on  its  Web  site  for  public 
comments.  On  April  30,  2002,  the 
Department  published  a  notice  of 
availability  of  its  draft  guidelines  in  the 
Federal  Register.  Today's  notice 
extends  the  public  comment  period  for 
this  proposal. 

DATES:  Comments  should  be  submitted 
by  June  17,2002. 

ADDRESSES:  You  may  file  comments 
using  the  Internet  by  logging  in  on 
DOT'S  Dockets  Management  System 
(DMS)  Web  site  at  http://dms.dot.gov. 
Please  follow  the  online  instructions  for 
submitting  an  electronic  comment  and 
for  reviewing  all  comments  on  line. 
Once  received,  a  notification  receipt 
will  be  forwarded  to  you.  You  may  fax 
your  comments  to  the  DMS  at  (202) 
493-2251.  You  may  also  submit  your 
comments  by  mail  or  in  person  by 
sending  your  comments  to  the  U.  S. 
Department  of  Transportation  (DOT), 
Office  of  Dockets  and  Media 
Management  to  the  Docket  Clerk,  Docket 
No.  OST-2002-11996,  400  Seventh 
Street,  SW.,  Room  PL-401,  Washington. 
DC  20590-0001.  If  you  would  like  the 


Department  to  acknowledge  receipt  of 
your  written  comments,  you  must 
include  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  on 
Docket  OST-2002-11996."  The  Docket 
Clerk  will  date  stamp  the  postcard  prior 
to  returning  it  to  you  via  the  U.S.  mail. 
Comments  should  identify  the  docket 
number.  Written  comments  should  be 
submitted  in  duplicate.  The  Office  of 
Dockets  and  Media  Management  is  open 
for  examination  and  copying  at  the 
above  address  from  9:00  a.m.  to  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  All  comments  received  will  be 
available  for  inspection  at  the  above 
address.  Please  note  that  due  to  current 
mail  security  procedures  affecting  U.S. 
Postal  Service  delivery  to  Government 
offices,  commenters  may  find  it 
advantageous  to  use  an  alternative 
method  (the  internet,  fax,  or 
professional  delivery  service)  to  submit 
comments  to  the  Docket  and  ensure 
their  timely  receipt  at  the  U.S. 
Department  of  Transportation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanester  M.  Williams,  Office  of  the 
Chief  Information  Officer,  U.  S. 
Department  of  Transportation;  202-366- 
1771  (not  a  toU-fi-ee  call)  or  by  e-mail  at 
vanester.  Williams@ost.dot.gov.  For 
specific  inquiries  on  the  Department's 
administrative  mechanisms  for  allowing 
persons  to  seek  correction  of 
information,  please  contact  Robert 
Ashby,  Office  of  the  General  Counsel,  U. 
S.  Department  of  Transportation;  202- 
366-9310  (not  a  toll-free  call)  or  by  e- 
mail  at  bob.ashby@ost.dot.gov.  For 
specific  inquiries  on  the  Department's 
statistical  guidelines,  please  contact  Dr. 
Patrick  Flanagan,  Bureau  of 
Transportation  Statistics,  U.  S. 
Department  of  Transportation;  202-366- 
4168  (not  a  toll-free  call)  or  by  e-mail  at 
pat.flanagan@bts.dot.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Department's  information  quality 
guidelines  will  apply  to  a  vdde  variety 
of  its  information  dissemination 
activities  in  order  to  meet  basic 
information  quality  standards  set  forth 
by  Section  515.  The  purpose  of  these 
guidelines  is  to  provide  a  framework 
imder  which  the  Department  will  allow 
afi^ected  persons  an  opportunity  to  seek 
and  obtain  correction  of  information 
maintained  and  disseminated  by  the 
Department  that  does  not  comply  with 
these  guidelines. 

The  Department  received  a  request 
from  a  commenter  to  extend  the 
comment  period  for  this  proposal  an 
additional  60  days,  through  the  end  of 
July.  In  order  to  meet  the  August  1,  2002 
deadline  for  submission  of  draft  final 
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guidelines  to  OMB,  as  well  as  the 
October  1 ,  2002  deadline  for  issuance  of 
final  guidelines  to  OMB,  the  Department 
will  not  be  able  to  extend  the  comment 
period  for  the  requested  length  of  time. 
However,  in  order  to  provide  the  public 
some  additional  time  to  review  and 
send  comments  to  us,  the  Department 
will  extend  the  comment  period  for  an 
additional  two  weeks.  The  closing  date 
for  the  extended  comment  period  will 
be  June  17,  2002. 

Instructions  for  filing  comments  may 
also  be  foimd  in  the  guidelines 
document  posted  on  the  Department's 
DMS  Web  site.  The  Department  will 
review  all  comments  submitted  in 
response  to  its  draft  guidelines.  The 
comments  will  be  available  for  public 
review  on  the  DMS  Web  site. 

Issued  in  Washington,  DC,  on  May  30, 
2002. 

Eugene  K.  Taylor,  Jr., 

Deputy  CIO,  Department  of  Transportation. 
[FR  Doc.  02-14225  Filed  6-5-02;  8:45  am] 
Biumo  C006  4910-ei-p 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Rnance  Docket  No.  34068] 

Twin  Cities  ft  Western  Railroad 
Company,  Douglas  M.  Head,  Charles  H. 
Clay,  Kent  P.  Shoemaker  and  William 
P.  Drusch— Continuance  In  Control 
Exemptior>— MInneaota  Prairie  Line, 
Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board  grants  an 
exemption  under  49  U.S.C.  10502,  from 
the  prior  approval  requirements  of  49 
U.S.C.  11323-25,  for  Twin  Cities  & 
Western  Railroad  Company,  a  Class  III 
rail  common  carrier,  and  Douglas  M. 
Head,  Charles  H,  Clay,  Kent  P. 
Shoemaker  and  William  F.  Drusch,  all 
noncarrier  individuals  (collectively 
Petitioners)  to  continue  in  control  of 
Miimesota  Prairie  Line,  Inc. 

DATES:  This  exemption  will  be  effective 
July  6,  2002.  Petitions  to  stay  must  be 
filed  by  June  21,  2002,  and  petitions  to 
reopen  must  be  filed  by  July  1.  2002. 
ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  STB 
Finance  Docket  No.  34068  to:  Surface 
Transportation  Board,  Case  Control 
Unit,  1925  K  Street,  NW,  Washington, 
DC  20423-0001.  In  addition,  send  one 
copy  of  pleadings  to  petitioners* 
representative:  Jo  A.  DeRoche,  Weiner 
Brodsky  Sidman  Kider  PC,  1300  19th 


Street,  NW  Fifth  Floor,  Washington.  DC 
20036-1609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  1-800-877-8339.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da  Legal 
Copy  Service,  1925  K  Street,  NW.,  Suite 
405,  Washington,  DC  20006.  Telephone: 
(202)  293-7776.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  Services  1-800-877-8339.) 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"WWW.STB.DOT.GOV." 

Decided:  May  30,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  02-14213  Filed  6-5-02;  8:45  am] 

MLUNG  CODE  491S-00-P  - 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sut>-No.  61 4X)] 

CSX  Transportation,  Inc.—  - 
Abandonment  Exemption— In 
Richmond  County,  GA 

CSX  Transportation,  Lie.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  ?— Exempt 
Abandonments  to  abandon 
approximately  1.60  miles  of  railroad 
from  Valuation  Station  0+00  at  milepost 
ANS  0.2  to  Valuation  Station  84+44,  in 
Augusta,  Richmond  Coimty,  GA.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  30901. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
govenmient  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  these  exemptions, 
any  employee  adversely  affected  by  the 


abandonment  or  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  afiected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  these  exemptions  will  be 
effective  on  July  6,  2002,  unless  stayed 
pending  reconsideratiqp.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  June  17,  2002.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  June  26,  2002,  with:  Surface 
Transportation  Board,  Case  Control 
Unit,  1925  K  Street,  NW,  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representative:  Natalie  S.  Rosenberg, 
CSX  Transportation,  Inc.,  500  Water 
Street  J150,  Jacksonville,  FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the  effects,  if 
any,  of  the  abandonment  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  June  11,  2002. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board. 
Washington,  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1552.  (TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.]  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1M9).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which,  as  of  April 
8.  2002.  is  set  at  $1,100.  See  49  CFR  1002.2(f)(29). 
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granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consiunmation  by  June  6.  2003,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"WWW.STB.DOT.GOV." 

Decided:  May  31,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  ftoceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-14214  Filed  6-5-02:  8:45  am] 

MLUNG  C006  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Expansion  of  National  Customs 
Automation  Program  Test  of  Semi* 
lAonttily  Statement  Processing  to 
Additional  Ports  of  Entry 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces 
Customs  plan  to  expand  for  current 
participants  the  testing  of  the  semi- 
monthly filing  and  statement  processing 
program  (semi-monthly  processing)  to 
seven  additional  ports  of  entry,  and 
invites  those  participants  to  file  their 
statements  at  these  additional  ports.  The 
expansion  of  this  National  Customs 
Automation  Program  test  to  the 
additional  ports  will  enable  Customs  to 
more  fully  evaluate  the  national  effect  of 
this  program  for  its  final  integration  into 
the  Automated  Conunercial 
Environment.  The  test  is  not  being 
opened  for  new  participants. 

For  the  convenience  of  participants  in 
this  program  test,  this  notice  lists  all  the 
ports  of  entry — both  existing  and  the 
additions — where  participants  may  file 
their  entry  summaries  and  make 
payment  of  duties,  taxes,  and  fees  owed. 
EFFECTIVE  DATES:  Current  participants 
will  be  able  to  file  semi-monthly 
•  statements  at  the  additional  ports  of 
entry  July  8,  2002;  however,  participants 
will  need  to  notify  the  Entry  Branch 
Supervisor  at  each  additional  port  of 
entry  to  arrange  for  an  exact  start  date 
and  to  receive  any  additional 
instructions.  Evaluations  of  the  semi- 
monthly processing  at  all  the  ports 
identified  will  continue  to  be  conducted 
periodically. 

FOR  INFORMATION  CONTACT:  For  inquiries 
regarding  the  ports  of  entry  added  to  the 
semi-monthly  processing  prototype 


contact  Debbie  Scott,  Entry  and 

Drawback  Management  Team,  (202) 

927-1962. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Pub.  L.  103-182,  107  Stat. 
2057  (December  8, 1993),  contains 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  Title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  processing  of  conunercial 
importations.  Pursuant  to  these 
provisions,  Customs  is  developing  a 
new  commercial  processing  system,  the 
Automated  Commercial  Enviroimient 
(ACE).  The  ACE  is  being  designed  to 
support  the  new  Trade  Compliance 
processes.  One  of  the  main  features  of 
the  ACE  will  be  the  periodic  summary 
filing  and  periodic  statements  function, 
which  will  enable  each  accoimt  to  pay 
duties,  taxes,  fees,  and  other  payments 
owed  using  a  periodic  statement  cycle. 
Periodic  summary  filing  and  statement 
functional  capabilities  eventually  will 
be  fully  integrated  into  the  new  ACE 
system.  Semi-monthly  processing  using 
the  current  Automated  Commercial 
System  (ACS)  will  eventually  cease  as 
the  ACE  system  is  deployed  nationwide. 

For  programs  designed  to  evaluate 
existing  and  plaimed  components  of  the 
National  Customs  Automation  Program 
(NCAP),  §  101.9(b)  of  the  Customs 
Regidations  (19  CFR  101.9(b)) 
implements  the  NCAP  testing 
procediu^s.  As  the  periodic  summary 
filing  and  periodic  statements  function 
(semi-monthly  filing  and  statement 
processing  prototype)  concerns  an 
existing  component  of  the  NCAP 
relating  to  the  electronic  payment  of 
duties,  fees,  and  taxes,  the  semi- 
monthly processing  test  was  established 
piu^uant  to  that  regulation.  See,  the 
Federal  Register  Notice  published 
March  30, 1998  (63  FR  15259)  for  a 
fuller  explanation  of  this  test. 

When  initially  established  in  1998, 
the  semi-monthly  filing  and  statement 
processing  prototype  (semi-monthly 
processing)  was  implemented  at  oEdy  14 
ports  of  entry  and  it  was  stated  in  the 
Federal  Register  Notice  that  the  testing 
of  this  prototype  would  be  implemented 
over  an  18-month  period  and  would  end 
when  the  periodic  pajrment/statement 
feature  of  ACE  is  available.  To  date,  the 
ACE  is  not  fully  implemented,  and  the 
testing  of  the  semi-monthly  processing 
prototype  is  incomplete.  The  reasons  for 
these  developments  are  many:  the 
continuing  reorganization  of  Customs, 
budgeting  difficulties,  the  occurrence  of 


other  national  events,  which  has 
occasioned  a  shifting  of  Customs 
priorities,  etc.  Regarding  the  locations 
where  semi-monthly  processing  are 
currently  authorized  to  be  filed, 
evaluations  of  the  prototype  conducted 
to  date  with  participants  show  a 
concern  that  the  prototype  testing 
should  be  expanded  to  additional  ports, 
so  that  the  national  effect  of  this 
program  can  be  fully  gauged. 
Accordingly,  Customs  is  aimouncing  in 
this  dociunent  that  seven  new  ports  of 
entry  will  be  authorized  so  that  current 
participants  may  file  their  entry 
summaries  and  make  payment  of  duties, 
taxes,  and  fees  owed.  The  seven  new 
ports  of  entry  are  located  at:  Dallas, 
Texas;  Houston,  Texas;  Indianapolis, 
Indiana;  Jacksonville,  Florida;  Memphis, 
Tennessee;  Norfolk,  Virginia;  and 
Savannah,  Georgia. 

Ciurent  participants  will  be  able  to 
file  semi-monthly  statements  at  any  of 
these  additional  ports  30  days  after  this 
Notice  is  published  in  the  Federal 
Register.  However,  participants  will 
need  to  notify  the  Entry  Branch 
Supervisor  at  each  additional  port  of 
entry  to  arrange  for  an  exact  start  date 
and  to  receive  any  additional 
instructions.  It  is  noted  that  the  test  is 
not  being  opened  for  new  participants. 
Evaluations  of  the  semi-monthly 
processing  at  all  the  ports  identified  will 
continue  to  be  conducted  periodically. 

For  the  convenience  of  participants  in 
this  program  test,  this  notice  summarily 
lists,  alphabetically  by  State,  all  the 
ports  of  entry — both  existing  and  the 
additions — eligible  for  the  semi-monthly 
processing  prototype: 

In  California,  the  ports  at  Los  Angeles- 
Long  Beach  and  San  Francisco-Oakland; 

In  Florida,  the  ports  at  Jacksonville 
and  Miami; 

In  Georgia,  the  ports  at  Atlanta  and 
Savannah; 

In  Illinois,  the  port  at  Chicago; 

In  Indiana,  the  port  at  Indianapolis; 

In  Michigan,  the  ports  at  Detroit  and 
Port  Hiwon; 

In  New  York,  the  ports  at  Bu^o- 
Niagara  Falls  and  New  York; 

In  Ohio,  the  port  at  Cleveland; 

In  South  Carolina,  the  port  at 
Charleston; 

In  Tennessee,  the  port  at  Memphis; 

In  Texas,  the  ports  at  Dallas-Fort 
Worth,  El  Paso,  Houston-Galveston,  and 
Laredo; 

In  Virginia,  the  port  at  Norfolk- 
Newport  News;  and 

In  Washington,  the  port  at  Puget 
Sound. 

Customs  requests  that  participants  be 
active  in  the  evaluation  of  the  semi- 
monthly test. 
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Dated:  May  31,  2002. 
Bonni  G.  Tischler. 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  02-14220  Filed  6-5-02;  8:45  am) 
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UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

AGENCY:  United  States  Institute  of  Peace. 
DATE/TIME:  Thursday— Jime  20,  2002  (10 
a.m.-5  p.m.)  Friday — June  21,  2002 
(9:30  a.m.-4  p.m.). 

IjOCATION:  National  Defense  University, 
National  War  College,  Bldg.  61, 
Roosevelt  Hall,  HiU  Conference  Room, 
Ft.  McNair,  300  5th  Avenue, 
Washington,  DC. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  histitute 
of  Peace  Act,  Public  Law  98-525. 
agenda:  June  2002  Board  Meeting; 
Approval  of  Minutes  of  the  One 
Hundred  Fourth  Meeting  (March  21, 
2002)  of  the  Board  of  Directors; 
Chairman's  Report;  President's  Report; 
Review,  Discussion  and  Approval  of. 
Solicited  Topics  for  Grants;  Discussion 
of  Education  Program — Consideration  of 
a  Master's  Level  Degree  Granting 
Program;  Fellows  Report;  Selection  of 
National  Peace  Essay  Contest  Winners; 
Committee  Reports;  Discussion  of  the 
Special  Initiative  on  the  Muslim  World; 
Review  Plans  for  Research  and  Studies 
Program;  Other  General  Issues. 
CONTACT:  Mr.  John  Brinkley,  Director, 
Office  of  Public  Outreach,  Telephone: 
(202)457-1700. 

Dated:  May  31,  2002. 
Harriet  Hentges, 

Executive  Vice  President,  United  States 
Institute  of  Peace. 

(FR  Doc.  02-14293  Filed  6-3-02;  4:50  pm] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0006] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  cxurently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  a  claimant's 
eligibility  for  accrued  benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  5,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"0MB  Control  No.  2900-0006"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Accrued 
Amounts  of  Veteran's  Benefits  Payable 
to  Surviving  Spouse,  Child  or 
Dependent  Parents,  VA  Form  21-614. 

OMB  Control  Number:  2900-0006. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 


Abstract:  VA  Form  21-614  is  used  by 
dependents  of  deceased  veterans  for  the 
sole  purpose  of  making  a  claim  for 
accrued  benefits  available  at  the  time  of 
the  veteran's  death. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,200 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,400. 

~    Dated:  May  23,  2002. 

By  direction  of  the  Secretary. 

Genie  McCully, 

Acting  Director,  Information  Management 
Service. 

|FR  Doc.  02-14093  Filed  6-5-02;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0368] 

Proposed  Information  Coliection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

— 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  used  by  the  agency.  Under 
the  Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comment  on  information 
needed  to  determine  the  correct  rate  of 
subsistence  allowance  payable  to  a 
trainee  in  an  established,  approved  on- 
the-job  training  or  apprenticeship 
program. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  5,  2002. 
ADDRESSES:  Submit  v^itten  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
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"OMB  Control  No.  2900-0368"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Ofhce  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following  *" 

collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acc\iracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Monthly  Statement  of  Wages 
Paid  to  Tramee  VA  (Chapter  31,  Title 
38,  U.S.C),  VA  Form  28-1917. 

OMB  Control  Number:  2900-0368. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  28-1917  is  used 
by  employers  providing  on-job  or 
apprenticeship  training  to  veterans  to 
report  each  veteran's  wages  during  the 
preceding  month.  VA  uses  the 
information  to  determine  whether  the 
veteran  is  receiving  the  appropriate 
wage  increase  and  to  ensure  the  veteran 
is  receiving  the  correct  rate  of 
subsistence  allowance. 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Annual  Burden:  1,800 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Toted  Annual  Responses: 
3,600. 

Dated:  May  25.  2002. 

By  direction  of  the  Secretary. 
BariMU«  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
(PR  Doc.  02-14094  Filed  6-5-02;  8:45  am] 

MLUNO  CODE  8320-01-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0119] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  the  insured's 
eligibility  for  disability  insurance 
benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  5,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0119"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pubhc  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
conunents  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acctiracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Report  of  Treatment  in  Hospital, 
VAFL  29-551. 

OMB  Control  Number:  2900-0119. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  form  letter  is  used  to 
collect  information  from  hospitals  to 
determine  the  insured's  eligibility  for 
disability  insurance  benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  4,055 
hoius. 

Estimated  Average  Burden  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
20,277. 

Dated:  May  20,  2002. 

By  direction  of  the  Secretary. 

Genie  McCully, 

Acting  Director,  Information  Management 

Service. 

[FR  Doc.  02-14095  Filed  6-5-02;  8:45  am] 

BILUNO  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-01 31  ] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8030,  FAX  (202)  273- 
5981  or  e-mail: 
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denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0131." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0131"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Supplemental 
Information  on  Medical  and 
Nonmedical  Applications,  VA  Form 
Letter  29-615. 

OMB  Control  Number:  2900-0131. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  letter  is  used  by 
the  policyholder  to  apply  for  new  issue, 
reinstatement  or  change  of  plan  on 
Government  Life  hisurance. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
22.  2002,  at  page  13414. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
9,000. 


Dated:  May  22.  2002. 

By  direction  of  the  Secretary: 

Genie  McCuliy, 

Acting  Director.  Information  Management 
Service. 

[FR  Doc.  02-14096  Filed  6-5-02;  8:45  am) 

BR.UNQ  CODE  8320-01-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

(OMB  Control  No.  2900-0024] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.],  this  notice 
announces  that  the  .Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 


collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the^ctual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  McLamb,  Information 
Management  Service  {045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8030.  FAX  (202)  273- 
5981  or  e-mail: 

denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  290Q-0024." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0024"  in  any  correspondence. 

SUPPLEMENTARY  INFORMATION: 

Title:  Insurance  Deduction 
Authorization  (For  Deduction  from 
Benefit  Payments),  VA  Form  29-888. 

OMB  Control  Number:  2900-0024. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by 
insureds  to  authorize  VA  to  make 
deductions  ft-om  benefits  payments  to 
pay  premiums,  loans  and/or  liens  on  his 
or  her  insurance  contract. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
19. 2002. at  pages  12647-12648. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  622  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
3,732. 

Dated:  May  22,  2002. 
By  direction  of  the  Secretary: 
Genie  McGully, 

Acting  Director,  Information  Management 
Service. 

[FR  Doc.  08-14097  Filed  6-5-02;  8:45  am) 

BILUNO  COOC  •320-01-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  Advisory  Commlttse  on  Gulf 
War  Veterans'  Illnesses;  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  imder  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Research  Advisory  Committee 
on  Gulf  War  Veterans'  Illnesses  will 
meet  on  June  25,  2002.  at  the  American 
Legion  Building.  1608  K  Street,  NW., 
Washington.  DC  The  meeting  will 
convene  at  7:30  a.m.  and  adjourn  at  3:30 
p.m.  The  meeting  will  be  open  to  the 
pubhc. 

The  purpose  of  the  Committee  is  to 
provide  advice  and  make 
recommendations  to  the  Secretary  of 
Veterans  Affairs  on  proposed  research 
studies,  research  plans  and  research 
strategies  relating  to  the  health 
consequences  of  military  service  in  the 
Southwest  Asia  theatre  of  operations 
during  the  Persian  Gulf  War. 

The  meeting  will  begin  with  a 
presentation  of  the  Committee's  interim 
report  and  will  be  followed  by  a 
discussion  on  research  studies. 
Throughout  the  day.  Committee 
members  will  present  and  discuss  key 
scientific  research  and  research 
recommendation  proposals  affecting 
Gulf  War  veterans.  The  meeting  will 
include  opportunities  to  discuss  the 
materials  presented  diuing  the  day. 

Members  of  the  public  may  submit 
written  statements  for  the  Committee's 
review  to  Ms.  Laura  O'Shea.  Committee 
Manager,  at  Department  of  Veterans 
Affairs  (OOdAl),  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  Any 
member  of  the  public  wishing  further 
information  should  contact  Ms.  O'Shea 
at  (202)  273-5031. 

Dated:  May  29.  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
IFR  Doc.  02-14099  Filed  6-5-02;  8:45  am] 
BILUNO  COOE  S320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Development  of 
Property  at  the  Department  of  Veterans 
Affairs  Medical  Center,  Tuscaloosa,  AL 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Nptice  of  intent  to  designate. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA)  is 
designating  the'Department  of  Veterans 
Affairs  Medical  Center,  Tuscaloosa,  for 


39102 


Federal  Register /Vol.  67,  No.  109 /Thursday.  June  6,  2002 /Notices 


an  enhanced-use  leasing  development. 
The  Department  intends  to  enter  into  a 
long-term  lease  of  real  property  with  a 
competitively  selected  lessee/developer 
who  will  finance,  design,  develop, 
maintain  and  manage  a  hospice  facility, 
all  at  not  cost  to  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Gallim,  Office  of  Asset  Enterprise 
Management  (004B2),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 


NW.  Washington,  DC  20420,  (202)  273- 
8862. 

SUPPLEMENTARY  INFORMATK>N:  38  U.S.C. 
Sec.  8161  etseq.  specifically  provides 
that  the  Secretary  may  enter  into  an 
enhanced-use  lease  if  he  determines  that 
at  least  part  of  the  use  of  the  property 
under  the  lease  will  be  to  provide 
appropriate  space  for  an  activity 
contributing  to  the  mission  of  the 
Department;  the  lease  will  not  be 


inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property 
or  result  in  improved  services  to 
veterans.  This  project  meets  these 
requirements. 

Approved:  May  30,  2002. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  02-14098  Filed  6-5-02;  8:45  am] 
BILUNQ  CODE  8320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con«ctions  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Tuesday,  May  21,  2002  make  the 
following  correction: 

On  page  35804,  the  table  is  corrected 
to  read  as  set  forth  below. 


DEPARTMENT  OF  ENERGY 
Southwestern  Power  Administration 
integrated  System  Power  Rates 

Correction 

In  notice  document  02-12683 
beginning  on  page  35802  in  the  issue  of 


GENERATION  RATES 


Capacity: 

Grid  or  138-1 61  kV 


TRANSMISSION  RATES 

Rapacity  (Firm  Reservation  with  en- 
ergy). 
Grid  of  138-161  kV. 


69  kV  ... 
Er\ergy . 


69  kV  and  below 


II 


Capacity  (Non-finn  with  energy): 


Existing  rates 


Rate  Schedule  P-98D 
(System  Peaking) 


$2.56/kW/Mo  +  up  to  $0.0146/kW/l^o  (ancillary 
services)  for  generation  within  control  area: 

Regulation  Ancillary  Services  +  $0.04/kW/Mo  for  de- 
liveries within  control  area 

Transformation  Servk:e 

■f  $0.25/kW/Mo  (applied  to  usage,  not  reservation) 

$0.0048/kWh  of  Peaking  Energy  and  Supplemental 
Peaking  Energy  +  a  Purchased  Power  Adder  of 
$0.001 1  of  Peaking  Energy  (±  0.001 1  annually  at 
Administrator's  discretion). 

Rate  Schedule  NFTS-98D 
(Transmission) 


$0.69/W/Mo 
$0.173/kW/Week 
$0.0314/kW/Day 
+  Required  Ancillary  Sen/ices: 
$0.06/kw/Mo,  or 
$0.016/kW/Week,  or 
$0.0028/kW/Day 
■*■  Reserve  Ancillary  Services: 
up  to:  $0.001 46/kW/Mo,  or 
$0.00366/kW/Week,  or 
$0.00066kW/Day, 
for  generation  in  control  area 
+  Regulation  &  Freq  Response 
Ancillary  Service 
up  to:  $0.04/kW/Mo,  or 
$0.010/kW/Week,  or 

$0.001 8/kW/Day,  for  deliveries  within  control  area 
Transformation  Servk» 
+  $0.25/kW/Mo 

no  separate  charge  (applied  on  usage,  not  reserva- 
tion). Weekly  and  daily  rates  not  applied 
no  separate  capacity  charge 
$0.55/kW/Mo.  or 
$0.138/kWA/Veek,  or 
$0.0251/kW/Day,.or 
$0.001 57/kWh,  delivered 


Proposed  rates 


Rate  Schedule  P-02 
(System  Peaking) 


$2.72/kW/l^o  +  up  to  $0.0112/kW/Mo  (ancillary 
services)  for  generation  within  control  area: 

Regulation  Ancillary  Services  +  $0.06/kW/Mo  for  de- 
liveries within  control  area 

Transformation  Servkie 

+  $0.28/kW/Mo  (applied  to  usage,  not  reservation) 

$0,0050/kVVh  ofr  Peaking  Energy  and  Supplemental 
Peaking  Energy  +  a  Purchase  Power  Adder  or 
$0.0025  of  Peaking  Energy  (±  0.001 1  annually  at 
Administrator's  discretion) 

Rate  Schedule  NFTS-02 
(Transmission) 


$0.73/kW/Mo 
$0.183/kW/Week 
$0.0332/kW/Day 
•t-  Required  Ancillary  Services: 
$0.0a/kW/Mo,  or 
$0.021 /kW/Week,  or 
$0.0037/kW/Day 
+  Reserve  Ancillary  Services: 
up  to:  $0  00112/kW/Mo,  or 
$0.0028/kW/Week,  or 
$0.00050/kW/Day, 
for  generatk)n  in  control  area 
+  Regulatk>n  &  Freq  Response 
Ancillary  Servk:e 
up  to:  $0.06/kW/Mo,  or 
$0.015/kW/Week,  or 

$0.0027/kW/Day,  for  deliveries  within  control  area 
Transformation  Servk» 
+  $0.28/KW/Mo 

no  separate  charge  (applied  on  usage,  not  reserva- 
tion). Weekly  and  daily  rates  not  applied, 
no  separate  capacity  charge 
80%  of  firm  monthly  charge 
divided  by  4  for  weekly  rate, 
divided  by  22  for  daily  rate  and 
divided  by  352  for  houriy  rate.  ROWS 
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Existing  rates 

Proposed  rates 

-     TRANSMISSION  RATES 

Rate  Sctiedule  NFTS-980 

Rate  Schedule  NFTS-02 

(Transmission) 

(Transmission) 

Network  Service 

$0.72AW/Mo  of  Network  Load 

$0.73/kW/Mo  of  Network  Load 

•f  Required  Ancillary  Services: 

-I-  Required  Ancillary  Services: 

$0.06/kW/Mo,  or 

$0.08/kW/Mo.  or 

■t-  Reserve  Ancillary  Sendees: 

.  +  Reserve  Ancillary  Services: 

up  to:  $0.001 46/kW/Mo, 

up  to:  $0.001 12/kW/Mo,  for 

for  generation  in  control  area 

generatk>n  in  control  area  -«■ 

*  Regulation  &  Freq  Response 

Rate  Schedule  EE-98 

Rate  Schedule  EE-02 

(Excess  Energy) 

(Excess  Energy) 

Energy 

$0.0048Wh  + 

$0.0050/kWh  + 

$0.001 8/kWh  (transmission)  + 

$0.0021 /kWh  (transmission)  + 

Required  ancillary  services 

Required  ancillary  services 

$0.0001 8/kWh  -t- 

$0.00023/kWh  + 

$0.0001 8/kWh  (anciullary  sen/ice) 

$0.00004/kWh  (ancillary  service) 

for  generation  in  control  area  + 

for  generation  in  control  area  + 

» 

$0.0001 1/kWh  (ancillary  service) 

.00001 7/kWh  (ancillary  service)  + 

+  for  deliveries  in  control  area: 

for  deliveries  in  control  area: 

IFR  Doc.  C2-12683  Filed  6-5-02;  8:45  am] 
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Thursday, 
June  6,  2002 


Part  n 

Department  of  the 
Interior 

Fish  and  WUdllfe  Service 

Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  17  and  226 
Endangered  and  Threatened  Wildlife  and 
Plants;  Designation  of  Critical  Habitat  for 
the  Gulf  Sturgeon;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WlldIHe  Service 

50CFRPart17 
RIN  1018-AI23 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart226 

[Docket  No.  0202522126-2126-01 ;  I.D. 
052002A] 

RIN  0648-AQ03 

Endangered  and  Threatef>ed  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Gulf  Sturgeon 

AGENCY:  Fish  and  Wildlife  Service, 

hiterior,  and  National  Marine  Fisheries 
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SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (FWS)  and  the  National  Marine 
Fisheries  Service  (NMFS),  collectively 
"the  Services,"  propose  to  designate 
critical  habitat  for  the  Gulf  sturgeon 
[Acipenser  oxyrinchus  desotoi),  a 
threatened  species  listed  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  propose  14 
geographic  areas  among  the  Gulf  of 
Mexico  rivers  and  tributaries  as  critical 
habitat  for  the  Gulf  sturgeon.  These  14 
geographic  areas  (units)  encompass 
approximately  2,544  river  kilometers 
'  (rlun)  (1,580  river  miles  (rmi))  and  6,042 
square  kilometers  (km^)  (2,333  square 
miles  (mi^))  of  estuarine  and  marine 
habitat. 

Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species,  and  that 
may  require  special  management 
considerations  or  protection.  If  this 
proposal  is  made  final,  section  7(a)(2)  of 
the  Act  requires  that  Federal  agencies 
ensure  that  actions  they  fund,  permit,  or 
carry  out  are  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  The  regiilatory  effect  of 
the  critical  habitat  designation  does  not 
extend  beyond  those  activities  funded, 
permitted,  or  carried  out  by  Federal 
agencies.  State  or  private  actions,  with 
no  Federal  involvement,  are  not 
affected. 

Section  4  of  the  Act  requires  us  to 
consider  the  economic  and  other 
relevant  impacts  of  specifying  any 
pariicular  area  as  critical  habitat.  We 
hereby  solicit  data  and  comments  from 


the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation. 

DATES:  Comments:  We  will  accept 
comments  until  September  23,  2002. 

Public  Hearings:  We  have  scheduled 
four  public  hearings  for  this  proposal. 
We  will  hold  public  informational 
meetings  prior  to  each  public  hearing  at 
the  hearing  location.  The  public 
information  sessions  will  start  at  5:00 
p.m.  and  end  at  6:30  p.m..  The  formal 
public  hearings  will  start  at  7:00  p.m. 
and  end  at  9:00  p.m.  on  the  dates 
indicated: 

(1)  August  19,  2002,  Live  Oak,  FL 

(2)  August  20,  2002,  Defuniak  Springs, 
FL 

(3)  August  21,  2002,  Biloxi,  MS 

(4)  August  22,  2002,  Kenner,  LA 
All  comments  received  during  the 

comment  period,  both  written  and 
presented  at  public  hearings,  will 
receive  equal  consideration. 
ADDRESSES:  Comments:  If  you  wish  to 
comment,  you  may  submit  your 
comments  by  any  one  of  several 
Aiethods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Panama  City 
Field  Office,  addressed  to  Patty  Kelly, 
U.S.  Fish  and  Wildlife  Service,  1601 
Balboa  Avenue,  Panama  City,  FL  32405. 

(2)  You  may  hand-deliver  written 
comments  to  the  Panama  City  Field 
Office,  at  the  above  address,  or  fax  your 
comments  to  850/763-2177. 

(3)  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
gulfsturgeon@fws.gov.  For  directions  on 
electronic  filing  of  comments,  see  the 
"Public  Comments  Solicited"  section. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

Public  Hearings 

(1)  Suwannee  River  Water 
Management  District,  9225  C.R.  49,  Live 
Oak,  FL  32060. 

(2)  City  of  Defuniak  Springs.  71  U.S. 
Highway  90  West,  Chautauqua  Building, 
Museum  Room,  Defuniak  Springs,  FL 
32433. 

(3)  J.L.  Scott  Marine  Ed  Center,  115 
Beach  Boulevard,  Biloxi,  MS  39530. 

(4)  Hilton  New  Orleans  Airport,  901 
Airline  Drive,  Kenner,  LA  70062. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patty  Kelly,  FWS,  at  the  above  address 
(telephone  850/76&-0552,  extension 
228;  facsimile  850/763-2177)  with 
questions  concerning  units  1  to  7;  or 
Stephania  Bolden,  NMFS,  at  9721 


Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2449,  (telephone 
727/570-5312;  facsimile  727/570-5517) 
with  questions  concerning  imits  8  to  14. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Gulf  stiugeon  (Acipenser 
oxyrinchus  {=oxyrhynchus)  desotoi], 
also  known  as  the  Gulf  of  Mexico 
sturgeon,  is  an  anadromous  fish 
(ascending  rivers  from  the  sea  for 
breeding),  inhabiting  coastal  rivers  from 
Louisiana  to  Florida  dujing  the  warmer 
months  and  overwintering  in  estuaries, 
bays,  and  the  Gulf  of  Mexico.  It  is  a 
nearly  cylindrical  primitive  fish 
embedded  with  bony  plates  or  scutes. 
The  snout  is  greatly  extended  with  four 
barbels  in  front  of  the  mouth  and  the 
suction  type  mouth  is  located  beneath 
the  head.  The  upper  lobe  of  the  tail  is 
longer  than  the  lower  lobe.  Adults  range 
from  1.8  to  2.4  meters  (m)  (6  to  8  feet 
(ft))  in  length,  with  adult  females  larger 
than  males.  The  Gulf  sturgeon  is 
distinguished  from  the  geographically 
disjunct  Atlantic  coast  subspecies  [A.  o. 
oxyrinchus)  by  its  longer  head,  pectoral 
fins,  and  spleen  (Vladykov  1955, 
Wooley  1985). 

Distribution  and  Status 

Historically,  the  Gulf  sturgeon 
occurred  from  the  Mississippi  River  to 
Tampa  Bay.  Its  present  range  extends 
from  Lake  Pontchartrain  and  the  Pearl 
River  system  in  Louisiana  and 
Mississippi  east  to  the  Suwannee  River 
in  Florida.  Sporadic  occurrences  have 
been  recorded  as  far  west  as  the  Rio 
Grande  River  between  Texas  and 
Mexico,  and  as  far  east  and  south  as 
Florida  Bay  (Wooley  and  Crateau  1985, 
Reynolds  1993). 

m  the  late  19th  century  and  early  20th 
century,  the  Gulf  stiugeon  supported  an 
important  commercial  fishery, 
providing  eggs  for  caviar,  flesh  for 
smoked  fish,  and  swim  bladders  for 
isinglass,  a  gelatin  used  in  food 
products  and  glues  (Carr  1983).  Gulf 
sturgeon  numbers  declined  due  to 
overfishing  throughout  most  of  the  20th 
century.  The  decline  was  exacerbated  by 
habitat  loss  associated  with  the 
construction  of  water  control  structures, 
such  as  dams  and  sills,  mostly  after 
1950.  In  several  rivers  throughout  its 
range,  dams  have  severely  restricted 
sturgeon  access  to  historic  migration 
routes  and  spawning  areas  (Boschung 
1976,  Wooley  and  Crateau  1985, 
McDowell  1988). 

On  September  30, 1991,  we  listed  the 
Gulf  stiugeon  as  a  threatened  species 
under  the  Act  (16  U.S.C.  1531  et  seq.) 
(56  FR  49653).  Other  threats  and 
potential  threats  identified  in  the  listing 
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rule  included  modifications  to  habitat 
associated  with  dredged  material 
disposal,  de-snagging,  and  other 
navigation  maintenance  activities; 
incidental  take  by  commercial 
fishermen;  poor  water  quality  associated 
with  contamination  by  pesticides,  heavy 
metals,  and  industrial  contaminants; 
aquaculture  and  incidental  or  accidental 
introductions;  and  the  Gulf  sturgeon's 
slow  growth  and  late  maturation.  The 
Gulf  stiugeon  listing  rule  and  the  Gulf 
Sturgeon  Recovery/Management  Plan 
(FWS  et  al.  1995),  which  was  approved 
by  the  Services  and  the  Gulf  States 
Marine  Fisheries  Commission,  provide  a 
more  detailed  discussion  of  the  reasons 
for  the  species'  decline  and  threats  to 
surviving  populations. 

The  Gulf  Sturgeon  Recovery/ 
Management  Plan  (FWS  et  al.  1995) 
recommended  that  genetic  studies  be 
done  to  determine  geographically 
distinct  management  units.  Some  work 
in  this  regard  has  been  completed 
(Waldman  and  Wirgin  1998),  but  we 
have  not  formally  adopted  management 
units  at  this  time.  For  purposes  of  this 
proposed  rule,  we  have  used  the  term 
subpopulation  to  subdivide  the  Gulf 
sturgeon  population  based  on 
geography,  degree  of  coimectedness, 
and  genetic  interchange  (Lande  and 
Barrowclough  1987).  Seven 
subpopulations  are  described  below. 

'Feeding  Habits 

Gulf  sturgeon  feeding  habits  in 
freshwater  vary  depending  on  the  fish's 
life  history  stage  (i.e.,  young-of-year, 
juvenile,  subadult,  adult).  Yoimg-of-year 
Gulf  stiu^eon  remain  in  freshwater 
through  early  February  feeding  on 
aquatic  invertebrates  and  detritus 
(Mason  and  Clugston  1993,  Sulak  and 
Clugston  1999).  Juvenile  feeding  is 
believed  to  be  widely  distributed, 
exploiting  scarce  food  resoiuces 
throughout  the  river,  including  aquatic 
insects  (e.g.,  mayflies  and  caddisflies), 
worms  (oligochaetes),  and  bivalve 
molluscs  (Huff  1975,  Mason  and 
Clugston  1993).  Mason  and  Clugston 
(1993)  found  that  subadult  and  adult 
Gulf  sturgeon  collected  during  June  and 
October  do  not  feed  in  fresh  water. 

Many  reports  indicate  that  adult  and 
subadult  Gulf  sturgeon  fast  and  lose  up 
to  30  percent  of  their  total  body  weight 
while  in  fresh  water,  and  then 
compensate  the  loss  during  winter 
feeding  in  the  sea  (Carr  1983,  Wooley 
and  Crateau  1985,  Clugston  et  al.  1995, 
Morrow  et  al.  1998a,  Heise  et  al.  1999a, 
Sulak  and  Clugston  1999,  Ross  et  al. 
2000).  Gu  et  al.  (2001)  tested  the 
hypothesis  that  Gulf  sturgeon  do  not 
feed  significantly  during  their  annual 
^residence  in  fresh  waters  by  comparing 


stable  carbon  isotope  ratios  of  tissue 
samples  from  subadult  and  adult 
Suwannee  River  Gulf  sturgeon  and  their 
potential  fresh  water  and  marine  food 
sources.  A  large  difference  in  isotope 
ratios  between  fresh  water  food  sources 
and  fish  muscle  tissue  suggests  that  Gulf 
stiu^eon  do  not  feed  significantly  in 
fresh  waters.  The  isotope  similarity 
between  Gulf  sturgeon  and  marine  food 
resources  strongly  indicates  that  this 
species  relies  almost  entirely  on  the 
marine  food  web  for  its  growth  (Gu  et 
al.  2001). 

Once  Gulf  sturgeon  leave  the  river, 
having  spent  at  least  6  months  in  the 
river  fasting,  we  presiune  that  they 
immediately  begin  feeding.  Upon 
exiting  the  rivers,  Gulf  sturgeon  are 
foimd  in  high  concentrations  near  their 
natal  river  mouths.  Lakes  and  bays  at 
the  mouths  of  the  river  systems  where 
Gulf  stiugeon  occur  are  important 
because  Aey  offer  the  first  opportunity 
for  Gulf  sturgeon  exiting  their  natal 
rivers  to  forage.  Gulf  sturgeon  rely 
almost  entirely  on  estuarine  and  marine 
food  for  their  growth  (Gu  et  al.  2001). 
Gulf  stiu^eon  must  be  able  to  consume 
sufficient  quantities  of  prey  while  in 
estuarine  and  marine  waters  to  regain 
the  weight  they  lose  while  in  the  river 
system  and  to  maintain  positive  growth 
on  a  yearly  basis.  In  addition, 
reproductive  Gulf  sturgeon  require 
additional  food  resources  to  obtain 
sufficient  energy  necessary  for 
reproduction  (Fox  et  al.  in  press,  Murie 
and  Parkyn  pers.  comm.  2002). 

Adult  and  subadult  Gulf  sturgeon, 
during  marine  and  estuarine  periods, 
are  thought  to  forage  opportunistically 
(Huff  1975),  primarily  on  benthic 
(bottom  dwelling)  invertebrates.  Gut 
content  analyses  have  indicated  that  the 
Gulf  sturgeon's  diet  is  predominated  by 
amphipods,  lancelets.  polychaetes, 
gastropods,  shrimp,  isopods,  molluscs, 
and  crustaceans  (Huff  1975,  Mason  and 
Clugston  19*93,  Carr  et  al.  1996b,  Fox  et 
al.  2000,  Fox  et  al.  in  press).  Gulf 
sturgeon  from  the  Suwannee  River 
subpopulation  are  known  to  forage  on 
brachiopods  (D.  Miuie  and  D.  Parkyn, 
University  of  Florida  (UF),  pers.  comm. 
2002);  however  this  is  not  a  documented 
prey  of  other  subpopulations.  Ghost 
shrimp  (Lepidophthalmus  louisianensis) 
and  the  haustoriid  amphipod 
(Lepidactylus  sp.)  are  strongly  suspected 
to  be  the  most  important  prey  for  adult 
Gulf  sturgeon  over  20  kilograms  (kg)  (44 
pounds  (lb))  (Heard  et  al.  2000,  Fox  et 
al.  in  press).  This  hypothesis  is  based  on 
the  following  evidence — (1)  Gulf 
sturgeon  have  been  consistently  located 
and  observed  actively  feeding  in  areas 
where  numerous  burrows  similar  to 
those  occupied  by  ghost  shrimp  exist 


(Fox  et  al.  2000)  and  with  high  densities 
of  both  ghost  shrimp  and  haustoriid 
amphipods  (Heard  et  al.  2000),  (2)  the 
digestive  tracts  of  two  adult  Gulf 
sturgeon  that  died  during  netting 
operations  contained  numerous  ghost 
shrimp  (Fox  et  al.  2000),  (3)  stomach 
contents  of  a  30  kg  (67  lb)  sturgeon 
taken  in  the  upper  portion  of 
Choctawhatchee  Bay  contained  more 
than  100  individual  haustoriid 
amphipods  and  67  ghost  shrimp  (Heard 
et  al.  2000),  and  (4)  one-third  of  157 
sturgeon  guts  analyzed  by  Carr  et  al. 
(1996b)  contained  exclusively 
brachipods  and  ghost  shrimp. 

Reproduction 

Gulf  sturgeon  are  long-lived,  with 
some  individuals  reaching  at  least  42 
years  in  age  (Huff  1975).  Age  at  sexual 
maturity  for  females  ranges  from  8  to  17 
years,  and  for  males  from  7  to  21  years 
(Huff  1975).  Gulf  sturgeon  eggs  are 
demersal  (they  are  heavy  and  sink  to  the 
bottom),  adhesive,  and  vary  in  color 
from  gray  to  brown  to  black  (Vladykov 
1963,  Huff  1975,  Parauka  et  al.  1991). 
Chapman  et  al.  (1993)  estimated  that 
mature  female  Gulf  sturgeon  produce  an 
average  of  400,000  eggs.  Habitat  at  egg 
collection  sites  consist  of  limestone 
bluffs  and  outcroppings,  cobble, 
limestone  bedrock  covered  with  gravel 
and  small  cobble,  gravel,  and  sand 
(Marchant  and  Shutters  1996,  Sulak  and 
Clugston  1999,  Fox  et  al.  2000).  A  dense 
matrix  of  gravel  or  cobble  is  probably 
essential  for  Gulf  sturgeon  egg  adhesion 
and  the  sheltering  of  the  yolk  sac  larvae, 
and  is  a  habitat  the  adults  apparently 
select  (Sulak  and  Clugston  1999).  OUier 
substrates  identified  as  possible 
spawning  habitat  include  marl  (clay 
with  substantid  calcium  carbonate), 
soapstone,  or  hard  clay  (W.  Slack, 
Mississippi  Museum  of  Natural  Science, 
pers.  comm.  2002;  F.  Parauka,  FWS, 
pers.  comm.  2002).  Water  depths  at  egg 
collection  sites  ranged  from  1.4  to  7.9  m 
(4.6  to  26  ft),  with  temperatures  ranging 
from  18.3  to  22.0  degrees  Celsius  (°C) 
(64.9  to  71.6  degrees  Fahrenheit  (°F)) 
(Fox  et  al.  2000).  Laboratory 
experiments  indicated  optimal  water 
temperature  for  survival  of  Gulf 
sturgeon  larvae  is  between  15  and  20°C 
(59  and  68°F),  with  low  tolerance  to 
temperatures  above  25''C  (77"?;) 
(Chapman  and  Carr  1995). 

Sulak  and  Clugston  (1999)  suggested 
that  sturgeon  spawning  activity  in  the 
Suwannee  River  is  related  to  the  lunar 
phase  of  the  moon,  but  only  after  the 
water  temperature  has  risen  to  17''C 
(62.6''F).  Fox  et  al.  (in  press)  however, 
found  little  evidence  of  spawning 
associated  with  lunar  cycles  within  the 
Choctawhatchee  River  system. 
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Spawning  in  the  Suwannee  River  occmrs 
during  the  general  period  of  spring  high 
water,  when  ionic  conductivity  and 
calcium  ion  concentration  are  most 
favorable  for  egg  development  and 
adhesion  (Sulak  and  Clugston  1999). 
Fox  et  al.  (in  press)  found  no  clear 
pattern  between  timing  of  river  entrance 
and  flow  patterns  on  the 
Choctawhatchee  River. 

Atlantic  sturgeon  (A.  oxyrhynchus) 
exhibit  a  long  inter-spawning  period, 
with  females  spawning  at  intervals 
ranging  from  every  3  to  5  years,  and 
males  every  1  to  5  years  (Smith  1985).  • 
It  is  believed  that  Gulf  sturgeon  exhibit 
similar  behavior,  as  male  Gulf  sturgeon 
are  capable  of  annual  spawning,  and 
females  require  more  than  one  year 
between  spawning  events  (Huff  1975, 
Fox  et  al.  2000). 

Fresh  Water  Habitat 

In  the  spring  (March  to  May),  adult 
and  subadult  Gulf  sturgeon  return  to 
their  natal  river,  where  sexually  mature 
stiugeon  spawn,  and  the  population 
spends  until  October  or  November  (6  to 
8  months)  in  fresh  water  rivers 
(Odenkirk  1989,  Foster  1993,  Clugston 
et  al.  1995,  Fox  et  al.  2000).  Ehuing  their 
early  life  history  stages,  sturgeon  require 
bedrock  and  clean  gravel  or  cobble 
substrate  for  eggs  to  adhere  to  and  for 
shelter  for  developing  larvae  (Sulak  and 
Clugston  1998).  Young-of-year  appear  to 
disperse  widely,  using  extensive 
portions  of  the  river  as  nursery  habitat. 
They  are  typically  found  on  sandbars 
and  sand  shoals  over  rippled  bottom 
and  in  shallow,  relatively  open, 
unstructured  areas.  This  dispersion  may 
be  an  adaptation  to  maxiidize  scarce 
food  resources  (Randall  and  Sulak 
1999).  Clugston  et  al.  (1995)  reported 
that  young  Gulf  sturgeon  in  the 
Suwannee  River,  weighing  between  0.3 
and  2.4  kg  (0.7  and  5.3  lb),  remain  in  the 
vicinity  of  the  river  moyth  and  estuary 
during  the  winter  and  spring. 

Adult  Gulf  sturgeon  spawn  in  upper 
river  reaches.  On  some  river  systems 
such  as  the  Pascagoula  River  and 
Apalachicola  River,  adult  and  subadult 
Gulf  sturgeon  remain  near  the  spawning 
grounds  throughout  the  siunmer  months 
(Wooley  and  Crateau  1985,  Ross  et  al. 
2001b).  However,  in  other  rivers  Gulf 
stiu^eon  spawn  and  move  downstream 
to  areas  referred  to  as  summer  resting  or 
holding  areas.  Adults  and  subadults  are 
not  distributed  uniformly  throughout 
the  river,  but  show  a  preference  for 
these  discrete  areas  usually  located  in 
lower  and  middle  river  reaches  (Potak  et 
al.  1995).  Often,  these  resting  areas  are 
located  in  close  proximity  to  springs 
throughout  the  warmest  months  of  the 
year,  but  not  located  within  a  spring  or 


thermal  pliune  emanating  from  a  spring 
(Clugston  et  al.  1995,  Potak  et  al.  1995. 
Foster  and  Clugston  1997).  These  resting 
areas  are  also  often  located  in  deep 
holes  or  shallow  areas  along  straight- 
aways ranging  from  2  to  19  m  (6.6  to 
62.3  ft)  deep  (Wooley  and  Crateau  1985, 
Morrow  et  al.  1998a,  Ross  et  al.  2001a 
and  b.  Craft  et  al:  2001,  Hightower  et  al. 
in  press).  The  substrates  consisted  of 
mixtures  of  limerock  and  sand  (Clugston 
et  al.  1995),  sand  and  gravel  (Wooley 
and  Crateau  1985,  Morrow  et  al.  1998a), 
or  just  sandy  substrate  (Hightower  et  al. 
in  press). 

River  flow  may  serve  as  an 
environmental  cue  that  governs  both 
sturgeon  migration  and  spawning 
(Chapman  and  Carr  1995).  If  the  flow 
rate  is  too  high,  stiugeon  in  several  life- 
history  stages  can  be  adversely  affected. 
Data  describing  the  sturgeon's 
swimming  ability  in  the  Suwannee 
River  strongly  indicated  that  they 
cannot  continually  swim  against 
prevailing  currents  of  greater  than  1  to 
2  m  per  second  (3.2  to  6.6  ft  per  second) 
(Wakeford  2001).  If  the  flow  is  too 
strong,  eggs  might  not  be  able  to  settle 
on  and  adhere  to  suitable  substrate 
(Wakeford  2001).  Flow  velocity  needs 
for  age  zero  stiugeon  may  vary 
depending  on  substrate  type.  Chan  et  al. 
(1997)  found  that  age  zero  Gulf  sturgeon 
under  laboratory  conditions  exposed  to 
water  velocities  over  12  centimeters  per 
second  (cm/s)  (4.7  inches  per  second 
(in/s))  preferred  a  cobble  substrate,  but 
favored  water  velocities  under  12  cm/s 
(4.7  in/s)  and  then  utilized  a  variety  of 
substrates  (sand,  gravel,  and  cobble). 
Natural  surface  and  groundwater 
discharges  influence  a  river's 
characteristic  fluctuations  in  volume, 
depth,  and  velocity  (Leitman  et  al.  1993, 
Albertson  and  Torak  2002). 

Gulf  sturgeon  require  large  areas  of 
diverse  habitat  that  have  natural 
variations  in  water  flow,  velocity, 
temperature,  and  turbidity  (FWS  et  al. 
1995,  Wakeford  2001).  Change  in 
temperature  is  one  of  the  most 
important  factors  in  initiating  sturgeon 
migration  (Wooley  and  Crateau  1985, 
Chapman  and  Carr  1995,  Foster  and 
Clugston  1997)  (see  the  "Migration" 
section  for  temperature  ranges). 
Laboratory  experiments  show  that  Gulf 
sturgeon  eggs,  embryos,  and  larvae  have 
the  highest  survival  rates  when 
temperatures  are  between  15  and  20°C 
(59  and  68°F).  Mortality  rates  of  Gulf 
sturgeon  gametes  and  embryos  are 
highest  when  temperatures  are  25°C 
(77°F)  and  above  (Chapman  and  Carr 
1995)  (see  "Reproduction"  section  for 
more  detail).  Researchers  have 
documented  temperature  ranges  at  Gulf 
sturgeon  resting  areas  between  15.3  and 


33.7°C  (59.5  and  92.7°F)  with  dissolved 
oxygen  levels  between  5.6  and  9.1 
milligrams  per  liter  (mg/1)  (Morrow  et 
al.  1998a,  Hightower  et  al.  in  press). 

In  comparison  to  other  fish  species, 
sturgeon  have  a  limited  behavioral  and 
physiological  capacity  to  respond  to 
hypoxia  (insufficient  oxygen  levels) 
(Secor  and  Niklitschek  2001).  Basal 
metabolism,  growth,  consumption,  and 
survival  are  sensitive  to  changes  in 
oxygen  levels  (Secor  and  Niklitschek 
2001).  Temperatures  greater  than  20°C 
(68°F)  amplify  the  effect  of  hypoxia  on 
sturgeon  and  other  fishes  (Coutant 
1987).  In  laboratory  experiments,  young 
shortnose  sturgeon  [A.  brevirostnim) 
(less  than  77  days  old)  died  at  oxygen 
levels  of  3.0  mg/1  and  all  sturgeon  died 
at  oxygen  levels  of  2.0  mg/1  (Jenkins  et 
al.  1993).  Data  concerning  the 
temperatvire,  oxygen,  and  current 
velocity  requirements  of  cultured 
stiugeon  are  being  collected. 
Researchers  plan  to  use  this  information 
to  develop  detailed  information  on 
water  flow  requirements  of  wild 
stiu^eon  throughout  different  phases  of 
their  fresh  water  residence  (Wakeford 
2001). 

Estuarine  and  Marine  Habitat 

Subadult  and  adult  Gulf  sturgeon 
spend  cool  months  (October  or 
November  through  March  or  April)  in 
estuarine  areas,  bays,  or  in  the  Gulf  of 
Mexico  (Odenkirk  1989,  Foster  1993. 
Clugston  et  al.  1995).  Studies  of 
subadult  Gulf  stiugeon  (ages  4  to  7)  in 
Choctawhatchee  Bay  found  that  78 
percent  of  tagged  fish  remained  in  the 
bay  the  entfre  winter,  while  13  percent 
ventured  into  a  connecting  bay.  Possibly 
9  percent  spent  some  time  in  the  Gulf 
of  Mexico  (FWS  1998).  Adult  Gulf 
stxirgeon  are  more  likely  to  overwinter 
in  the  Gulf  of  Mexico,  with  40  percent 
of  the  tagged  adults  presumed  to  have 
left  Choctawhatchee  Bay  and  spent 
extended  periods  of  time  in  the  Gulf  of 
Mexico  (Fox  and  Hightower  1998a).  In 
contrast.  Gulf  sturgeon  from  the 
Suwannee  River  subpopulation  are 
known  to  migrate  into  Uie  nearshore 
waters,  where  they  remain  for  up  to  two 
months  and  then  depart  to  unknown 
feeding  locations  in  the  open  Gulf  of 
Mexico  (Carr  et  al.  1996b,  Edwards  et  al. 
in  prep.). 

Subadult  Gulf  sturgeon  show  a 
preference  for  sandy  shoreline  habitats 
with  water  depths  less  than  3.5  m  (11.5 
ft)  and  salinities  less  than  6.3  parts  per 
thousand  (Parauka  et  al.  in  press).  Fox 
and  Hightower  (1998a)  foimd  that  adult 
Gulf  sturgeon  monitored  in 
Choctawhatchee  Bay  use  some  of  the 
same  habitats  as  subadults.  Some 
subadult  Gulf  sturgeon  use  seagrass 
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labitats  in  Choctawhatchee  Bay. 
lowever,  the  majority  of  tagged  fish 
lave  been  located  in  areas  lacking 
seagrass  (Parauka  et  al.  in  press).  Adult 
iGulf  sturgeon  also  have  not  been 
frequently  found  in  areas  containing 
seagrass,  which  were  concentrated  in 
the  western  portion  of  the  bay. 

Craft  et  al.  (2001)  found  that  Gulf 
stiu-geon  in  Pensacola  Bay  appear  to 
prefer  shallow  shoals  1.5  to  2.1  m  (5  to 
V  ft)  and  deep  holes  near  passes. 
tJnvegetated,  fine  to  medium-grain  sand 
habitats,  such  as  sandbars,  and 
intertidal  and  subtidal  energy  zones 
resulting  in  sediment  sorting  and  a 
preponderance  of  sand  support  a  variety 
of  potential  prey  items  including 
estuarine  crustaceans,  small  bivalve 
moUusks,  and  lancelets  (Brim  pers. 
comm.  2002,  Menzel  1971,  Abele  1986, 
American  Fisheries  Society  1989). 

t  Habitats  used  by  Gulf  sturgeon  in  the 
cinity  of  the  Mississippi  Soimd  barrier 
lands  tend  to  have  a  sand  substrate 
and  an  average  depth  of  1.9  to  5.9  m  (6.2 
to  19.4  ft).  Preliminary  data  from  bottom 
samples  taken  in  these  barrier  island 
areas  show  that  all  samples  contain 
lancelets  (Branchiostoma).  Since 
lancelets  are  a  documented  prey  of  Gulf 
stiu^eon,  it  is  likely  that  Gulf  stiugeon 
are  feeding  along  the  sand  substrate  at 
barrier  island  passes  (Ross  etal.  2001a). 
Gulf  nearshore  (less  than  1.6  km  (1  mi)) 
unconsolidated,  fine-medium  grain 
sands,  including  natural  inlets  and 
passes  from  the  Gulf  to  estuaries, 
support  crustaceans  such  as  mole  crabs, 
sand  fleas,  various  amphipod  species, 
and  lancelets  (Brim  pers.  comm.  2002. 
Menzel  1971,  Abele  1986,  American 

isheries  Society  1989). 
Estuary  and  bay  unvegetated  "mud" 

abitats  having  a  preponderance  of 

atural  silts  and  clays  support 

urrowing  and  deep  burrowing 
crustaceans,  such  as  ghost  shrimp,  small 
crabs,  also  various  polychaete  worms, 
and  small  bivalve  mollusks  (Brim  pers. 
comm.  2002,  Menzel  1971,  Abele  1986, 
American  Fisheries  Society  1989).  Gulf 
sturgeon  are  found  in  these  areas  and 
since  these  are  known  food  sources,  it 
is  assumed  that  Gulf  sturgeon  are  also 
feeding  in  these  areas. 

Migration 

Migratory  behavior  of  the  Gulf 
sturgeon  varies  by  sex,  maturity,  water 
temperature,  and  river  flow.  Male  Gulf 
stiugeon  generally  enter  the  rivers 
earlier  in  the  spring  and  move  greater 
distances  than  females;  ripe  (in 
reproductive  condition)  males  and 
females  enter  the  river  earlier  than 
nonripe  fish  (Fox  et  al.  2000).  Adults 
and  subadults  begin  moving  from  the 
estuaries,  bays,  and  Gulf  of  Mexico  into 


the  coastal  rivers  in  early  spring  (i.e., 
March  through  May)  when  river  water 
temperatures  range  from  16.0  to  23.''C 
(60.8  to  73.4''C)  (Huff  1975,  Carr  1983, 
Wooley  and  Crateau  1985,  Odenkirk 
1989,  Clugston  et  al.  1995,  Foster  and 
Clugston  1997,  Fox  and  Hightower 
1998.  Sulak  and  Clugston  1999,  Fox  et 
al.  2000).  Some  research  supports  the 
theory  that  spring  migration  coincides 
with  the  general  period  of  spring  high 
water  (Siilak  and  Clugston  1999),  while 
observations  on  other  rivers  systems  do 
not  support  this  theory  (Fox  et  al.  in 
press). 

Fall  downstream  migration  from  fresh 
to  saltwatar  begins  in  September  (at 
about  23°C  (73.4°F))  and  continues 
through  November  (Huff  1975,  Wooley 
and  Crateau  1985,  Foster  and  Clugston 
1997).  During  the  fall  migration  from 
fresh  to  saltwater,  Gulf  stiugeon  may 
require  a  period  of  physiological 
acclimation  to  changing  salinity  levels, 
referred  to  as  osmoregulation  or  staging 
(Wooley  and  Crateau  1985).  This  period 
may  be  short  (Fox  et  al.  in  press)  as 
sturgeon  develop  an  active  mechanism 
for  osmoregulation  and  ionic  balance  by 
age  one  (Altinok  1997).  On  some  river 
systems,  timing  of  the  fall  migration 
appears  to  be  associated  with  pulses  of 
higher  river  discharge  (Heise  et  al. 
1999a  and  b,  Ross  et  al.  2000  and  2001b, 
Parauka  et  al.  in  press). 

Stiugeon  ages  1  through  6  remain  in 
the  mouth  of  the  Suwannee  River  over 
winter.  In  late  January  through  early 
February,  young-of-the-year  Gulf 
sturgeon  migrate  down  river  for  the  first 
time  (Sulak  and  Clugston  1999).  Huff 
(1975)  noted  that  juvenile  Gulf  sturgeon 
in  the  Suwaimee  River  most  likely 
participated  in  pre-  and  post-spawning 
migrations,  along  with  the  adults. 

Findeis  (1997)  describes  sturgeon 
(Acipenseridae)  as  exhibiting 
evolutionary  traits  adapted  for  benthic 
cruising.  Tracking  observations  by  Sulak 
and  Clugston  (1999),  Edwards  et  al.  (in 
prep.),  and  Fox  et  al.  (in  press)  support 
that  individual  fish  move  over  an  area 
until  they  encounter  suitable  prey  type 
and  density,  at  which  time  they  forage 
for  extended  periods  of  time.  Individual 
fish  often  remained  in  localized  areas 
(less  than  1  km^  (0.4  mi^)  for  extended 
periods  of  time  (greater  than  two  weeks) 
and  then  moved  rapidly  to  another  area 
where  localized  movements  occurred 
again  (Fox  et  al.  in  press).  It  is  unknown 
precisely  how  much  benthic  area  is 
needed  to  sustain  Gulf  sturgeon  health 
and  growth,  but  because  Gulf  sturgeon 
have  been  known  to  travel  long 
distances  (greater  than  161  km  (100  mi)) 
during  their  winter  feeding  phase, 
significant  resources  must  be  necessary. 
These  winter  migrations  are  an 


important  strategy  for  feeding  and  for 
occasional  travel  to  non-natal  rivers  for 
possible  spawning  and  genetic 
interchange.  Bays  and  portions  of  Gulf 
of  Mexico  waters  adjacent  to  the  lakes 
and  bays  near  the  mouths  of  the  rivers 
where  Gulf  sturgeon  occur  are  believed 
to  be  important  for  feeding  and/or 
migrating  (for  increased  gene  flow  and. 
therefore,  increased  genetic  stability 
among  subpopulations). 

When  temperature  drops  occur  that 
are  associated  with  major  cold  fronts, 
researchers  of  the  Escambia,  Yellow, 
and  Suwaimee  River  subpopulations 
have  been  unable  to  locate  adult  Gulf 
stiugeon  within  the  bays  (Craft  et  al. 
2001,  Fox  et  al.  in  press,  Edwards  et  al. 
in  prep.).  It  is  hypothesized  that  the 
cold  fronts  disperse  sturgeon  to  more 
distant  foraging  grounds.  It  is  currently 
unknown  whether  Gulf  sturgeon 
undertake  extensive  offshore  migrations, 
and  further  study  is  needed  to 
determine  whether  important  winter 
feeding  habitat  occurs  in  farther  offshore 
areas. 

Sulak  and  Clugston  (1999)  describe 
two  hypotheses  regarding  where  adult 
Gulf  sturgeon  may  overwinter  in  the 
Gulf  of  Mexico  to  find  abundant  prey. 
The  first  hypothesis  is  that  Gulf 
sturgeon  spread  along  the  coast  in 
nearshore  waters  in  depths  less  than  10 
m  (33  ft).  The  alternative  hypothesis  is 
that  they  migrate  far  offshore  to  the 
broad  sedimentary  plateau  in  deep 
water  (40  to  100  m  (131  to  328  ft))  west 
of  the  Florida  Middle  Grounds,  where 
over  twenty  species  of  bottom-feeding 
fish  congregate  in  the  winter  (Darnell 
and  Kleypas  1987).  Available  data 
support  the  first  hypothesis.  Evaluation 
of  tagging  data  has  identified  several 
nearshore  Gulf  of  Mexico  feeding 
migrations,  but  no  offshore  Gulf  of 
Mexico  feeding  migrations.  Telemetry 
data  document  Gulf  sturgeon  from  the 
Pearl  River  and  Pascagoula  River 
subpopulations  migrate  from  their  natal 
bay  systems  to  Mississippi  Sound  and 
move  along  the  barrier  islands  on  both 
the  barrier  island  passes  (Ross  et  al. 
2001a,  Rogillio  et  al.  in  prep.).  Gulf 
sturgeon  from  the  Choctawhatchee 
River,  Yellow  River,  and  Apalachicola   ' 
River  have  been  documented  migrating 
in  the  nearshore  Gulf  of  Mexico  waters 
between  Pensacola  and  Apalachicola 
Bays  units  (Fox  et  al.  in  press.  F.  Paruka 
pers.  comm.  2002).  Telemetry  data  bom 
the  Gulf  of  Mexico  mainly  show 
sturgeon  in  depths  of  6  m  (19.8  ft)  or 
less  (Ross  et  al.  2001a.  Rogillio  et  al.  in 
prep..  Fox  et  al.  in  press.  F.  Paruka  pers. 
comm.  2002). 
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River-Specific  Fidelity 

Stabile  et  al.  (1996)  analyzed  Gulf 
stiirgeon  subpopulations  from  eight 
drainages  along  the  Gulf  of  Mexico  for 
genetic  diversity.  They  noted  significant 
differences  among  Gulf  stingeon  stocks 
and  suggested  that  they  displayed 
region-specific  affinities  and  may 
exhibit  river-specific  fidelity.  Stabile  et 
al.  (1996)  identified  five  regional  or 
river-specific  stocks  (from  west  to 
east) — (1)  Lake  Pontchartrain  and  Pearl 
River,  (2)  Pascagoula  River,  (3)  Escambia 
and  Yellow  Rivers,  (4)  Choctawhatchee 
River,  and  (5)  Apalachicola, 
Ck:hlockonee,  and  Suwannee  Rivers. 

Tagging  studies  suggest  that  Gulf 
sturgeon  exhibit  a  high  degree  of  river 
fidelity.  From  1981  to  1993.  4,100  fish 
were  tagged  in  the  Apalachicola  and 
Suwaimee  Rivers.  Of  these,  860  fish  (21 
percent)  were  recaptured  in  the  river  of 
their  initial  collection.  Only  eight 
subadults  (.002  percent)  moyed  between 
rivers  (FWS  et  al.  1995).  Foster  and 
Clugston  (1997)  noted  that  telemetered 
Gulf  sturgeon  in  the  Suwannee  River 
returned  to  the  same  areas  as  the 
previous  summer,  suggesting  that 
chemical  aiing  may  influence 
distribution. 

To  date,  biologists  have  doounented 
a  total  of  21  Gulf  stingeon  making  inter- 
river  movements  from  natal  rivers.  They 
are  as  follows — Apalachicola  River  to 
Suwannee  River,  six  Gulf  sturgeon  (Carr 
et  al.  1996b);  Suwannee  River  to 
Apalachicola  River,  three  sturgeon  (Carr  • 
et  al.  1996b,  F.  Parauka  pers.  comm. 
2002);  Choctawhatchee  River  to 
Apalachicola  River,  one  sturgeon  (F. 
Parauka  pers.  comm.  2002);  Yellow 
River  to  Choctawhatchee  River,  three 
stiugeon  (one  adtilt  female,  one 
subadult  female)  (Craft  et  al.  2001); 
Yellow  River  to  Louisiana  Estuarine 
area,  one  female  sturgeon  (Craft  et  al. 
2001);  Escambia  River  to  Yellow  River, 
one  matiire  female  on  spav^rning  groimds 
(Craft  et  al.  2001);  Suwannee  River  to 
Ochlockonee  River,  one  sturgeon  (FWS 
et  al.  1995);  Choctawhatchee  River  to 
Escambia  River,  one  male  sturgeon  (Fox 
et  al.  in  press);  Choctawhatchee  River  to 
Escambia,  one  female  sturgeon  (Fox  et 
al.  in  press);  Pearl  River  (Bogue  Chitto) 
to  Pascagoula  River,  one  stiu^eon  (Ross 
et  al.  2001b);  Choctawhatchee  River  to 
Pascagoula  River,  one  subadult  sturgeon 
(Ross  et  al.  2001b);  and  Pascagoula 
River  to  Yellow  River,  one  sturgeon 
.  (Ross  et  al.  2001b).  Tallman  and  Healey 
(1994)  note  that  observed  straying  rates 
between  rivers  were  not  the  same  as 
actual  gene  flow  rates,  i.e.  inter-stock 
movement  does  not  equate  to  successful 
reproduction.  Th*>gene  flow  is  low  in 
Gulf  sturgeon  stocks,  with  each  stock 


exchanging  less  than  one  matiure  female 
per  generation  (Waldman  and  Wirgin 
1997). 

Previous  Federal  Action 

Federal  action  on  the  Gulf  stiirgeon 
began  in  1982,  when  the  fish  was 
included  as  a  Category  2  candidate 
species  for  listing  in  the  FWS's 
vertebrate  notices  of  review  dated 
December  30,  1982  (47  FR  58454)  and 
September  18. 1985  (50  FR  37958),  and 
in  the  animal  notice  of  review  dated 
January  6, 1989  (54  FR  554).  At  that 
time,  the  FWS  gave  Category  2 
designation  to  species  for  which  listing 
as  threatened  or  endangered  vfas 
possibly  appropriate,  but  for  which 
additional  biological  information  was 
needed  to  support  a  proposed  rule.  A 
status  report  on  the  Gulf  stiugeon 
(HoUowell  1980)  had  concluded  that  the 
fish  had  been  reduced  to  a  small 
population  due  to  overfishing  and 
habitat  loss,  la  1988,  the  FWS 
completed  a  report  on  the  conservation 
status  of  the  Gulf  stingeon,  which 
recommended  listing  it  as  a  threatened 
species  (Barkuloo  1988). 

The  Services  jointly  proposed  the 
Gulf  stiugeon  for  listing  as  a  threatened 
species  on  May  2, 1990  (55  FR  18357). 
In  that  proposed  rule,  we  stated  that 
designation  of  critical  habitat  was  not 
prudent  due  to  the  species'  broad  range 
and  the  lack  of  knowledge  about 
specific  areas  used  by  the  species.  We 
published  the  final  rule  on  September 
30,  1991  (56  FR  49653)  to  add  Gulf 
sturgeon  to  the  list  of  threatened 
species,  and  included  a  special  rule 
under  section  4(d)  of  the  Act  to  allow 
the  take  of  Gulf  sturgeon,  in  accordance 
with  applicable  State  fish  and  wildlife 
conservation  laws  and  regulations,  for 
educational  and  scientific  purposes,  the 
enhancement  of  propagation  or  survival 
of  the  species,  zoological  exhibition, 
and  other  conservation  purposes.  In  the 
final  rule,  we  found  that  a  critical 
habitat  designation  may  be  prudent  but 
was  not  determinable.  Section  4(b)(6)(C) 
of  the  Act  provides  that  a  concmrent 
critical  habitat  determination  is  not 
required  with  a  final  regulation 
implementing  endangered  or  threatened 
status  and  that  the  final  designation  may 
be  postponed  for  one  additional  year 
beyond  the  period  specified  in  section 
4(b)(6)(A),  if  a  prompt  determination  of 
endangered  or  threatened  status  is 
essential  to  the  conservation  of  the 
species,  or  critical  habitat  is  not  then 
determinable.  We  found  that  prompt 
determination  of  threatened  status  was 
essential  to  the  conservation  of  the 
species  and  stated  that  we  would  make 
a  final  decision  on  designation  of 


critical  habitat  by  May  2, 1992.  This 
decision,  however,  was  not  made. 

On  August  11, 1994,  the  Sierra  Club 
Legal  Defense  Fund,  Inc.  (Fund),  on 
behalf  of  the  Orleans  Audubon  Society 
and  Florida  WildUfe  Federation,  gave 
written  notice  of  their  intent  to  file  suit 
against  the  Department  of  the  Interior 
for  failiu-e  to  designate  critical  habitat 
for  the  Gulf  sturgeon  within  the 
statutory  time  limits  established  under 
the  Act.  The  Fund  filed  suit  on  October 
11, 1994  (Orleans  Audubon  Society  v. 
Babbitt.  Civ.  No.  94-3510  (E.D.  La)). 
Following  a  court  order  on  August  9, 
1995,  granting  the  Fund's  motion  for 
siunmary  judgement,  the  Services 
published  a  notice  of  decision  on 
critical  habitat  designation  for  the  Gulf 
stxirgeon  on  August  23, 1995  (60  FR 
43721).  We  determined  that  critical 
habitat  designation  was  not  prudent 
based  on  the  lack  of  additional 
conservation  benefit  to  the  species. 

On  September  22, 1995,  the  Services 
and  the  Gulf  States  Marine  Fisheries 
Commission  approved  the  Gulf 
Sturgeon  Recovery/Management  Plan 
(FWS  et  al.  1995).  The  recovery  plan 
established  the  criteria  that  must  be  met 
prior  to  the  delisting  of  the  Gulf 
sturgeon.  The  recovery  plan  also 
identified  the  actions  that  are  needed  to 
assist  in  the  recovery  of  the  Gulf 
sturgeon. 

On  August  12, 1996,  the  plaintiffs 
filed  a  motion  to  add  the  Department  of 
Commerce  as  a  defendant  in  the  lawsuit. 
The  Fund  amended  their  complaint  to 
challenge  the  August  1995  "not 
prudent"  determination.  On  October  30, 

1997,  the  court  granted  the  plaintiffs' 
motion  for  summary  judgment,  with 
relief  restricted  to  a  remand  of  the  "not 
prudent"  determination  to  the  Services, 
requiring  that  the  Services  publish  a 
determination  on  designation  of  critical 
habitat,  based  on  the  best  scientific 
information  available.  On  February  27, 

1998,  we  published  a  notice  of  decision 
(63  FR  9967)  on  critical  habitat 
designation  for  the  Gulf  sturgeon.  We 
again  determined  that  lack  of  additional 
conservation  benefit  from  critical 
habitat  designation  for  this  species 
made  such  designation  not  prudent. 

On  December  18, 1998,  the  Sierra 
Club  sued  the  Services  challenging  the 
new  determination  not  to  designate 
critical  habitat  for  the  Gulf  stiu^eon 
[Sierra  Club  v.  U.S.  Fish  and  Wildlife 
Service  et  al.  CA  No.  98-3788  (E.D. 
La.)).  On  January  25,  2000,  the  Coiut 
issued  an  order  granting  oin  motion  for 
summary  judgment  and  dismissing  the 
complaint.  The  Sierra  Club  filed  an 
appeal  and,  in  March  2001 ,  the  United 
States  Coiut  of  Appeals  for  the  Fifth 
Circuit  reversed  the  decision  of  the 
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District  Court  and  instincted  the  District 
Court  to  remand  the  decision  to  us  for 
reconsideration  (Sierra  Club  v.  U.S.  Fish 
and  Wildlife  Service,  245  F.3d  434  (5th 
Cir.  2001)).  On  August  3.  2001,  the 
District  Coiul  issued  an  order  directing 
us  to  publish  a  proposed  decision 
concerning  critical  habitat  designation 
for  the  Gulf  sturgeon  by  February  2, 
2002,  and  a  final  decision  by  August  2, 
2002.  Negotiation  with  the  plaintiff 
resulted  in  an  agreement  to  publish  the 
proposed  decision  by  May  23,  2002,  and 
the  final  decision  by  February  28,  2003. 

This  proposal  is  tne  product  of  our 
reexamination  of  our  1998  prudency 
determination  for  the  Gulf  sturgeon.  It 
reflects  our  interpretation  of  the  recent 
judicial  opinions  on  critical  habitat 
designation  and  the  standards  placed  on 
us  for  making  a  prudency 
determination.  If  additional  information 
becomes  available  on  the  species' 
biology  and  distribution  and  threats  to 
the  species,  we  may  reevaluate  this 
proposal  to  designate  critical  habitat, 
including  proposing  additional  critical 
habitat,  proposing  the  deletion  or 
boundary  refinement  of  existing 
proposed  critical  habitat,  or 
withdrawing  oin  proposal  to  designate 
critical  habitat. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  is  defined  in 
section  3(3)  of  the  Act  as  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  any  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

In  order  for  habitat  to  be  included  in 
a  critical  habitat  designation,  the  habitat 
features  must  be  "essential  to  the 
conservation  of  the  species."  Such 
critical  habitat  designations  identify,  to 
the  extent  known  using  the  best 
scientific  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (j.e.,  areas  on  which  are 
foimd  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Regulations  at  50  CFR  424.02(j)  define 
special  management  considerations  or 
protection  to  mean  any  methods  or 


procediues  useful  in  protecting  the 
physical  and  biological  features  of  the 
environment  for  the  conservation  of 
listed  species.  If  any  areas  containing 
the  primary  constituent  elements  are 
currenUy  being  managed  to  address  the 
conservation  needs  of  the  Gulf  sturgeon, 
they  may  not  require  special 
management  or  protection,  and, 
therefore,  may  not  meet  the  definition  of 
critical  habitat  in  section  3(5)(A)(i)  of 
the  Act. 

When  we  designate  critical  habitat, 
we  may  not  have  the  information 
necessary  to  identify  all  areas  which  are 
essential  for  the  conservation  of  the 
species.  Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  area  of  the 
species,  we  will  designate  only 
currently  known  essential  areas.  We 
will  not  speciilate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  will  not  be 
included  in  the  critical  habitat 
designation.  Our  regulations  state  that, 
"The  Secretary  shall  designate  as 
critical  habitat  areas  outside  the 
geographic  area  presentiy  occupied  by 
the  species  only  when  a  designation 
limited  to  its  present  range  would  be 
inadequate  to  ensure  the  conservation  of 
the  species"  (50  CFR  424.12(e)). 
Accordingly,  when  the  best  available 
scientific  data  do  not  demonstrate  that 
the  conservation  needs  of  the  species 
require  designation  of  critical  habitat 
outside  of  occupied  areas,  we  will  not 
designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclu>tion 
will  not  result  in  extinction  of  the  ' 
species. 

Omi  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1, 1994  (59  FR 
34271),  provides  guidance  to  ensure  that 
our  decisions  are  based  on  the  best 
scientific  and  commercial  data 
available.  It  requires  that  our  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  use  primary 


and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  which  areas  are  critical 
habitat,  information  that  should  be 
considered  includes  the  listing  package 
for  the  species,  the  recovery  plan, 
articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  States 
and  Counties,  scientific  status  surveys, 
studies,  and  biological  assessments, 
unpublished  materials,  and  expert 
opinion  or  personal  knowledge. 

Habitat  is  often  dynamic,  however, 
and  populations  may  move  from  one 
area  to  another  over  time.  Furthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  Therefore, 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  imder 
section  7(a)(1)  of  the  Act  and  to  the 
regulatory  protections  afforded  by  the 
section  7(a)(2]  jeopardy  standard  and 
the  section  9  of  the  Act  take  prohibition, 
as  determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  It  is  possible  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  could  jeopardize 
those  species.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  and  recovery  efforts  if  new 
information  available  to  these  planning 
efforts  calls  for  a  different  outcome.. 

Prudency  Determination 

Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  we 
designate  critical  habitat  at  the  time  a 
species  is  listed  as  endangered  or 
threatened.  Regulations  at  50  CFR 
424.12(a)(1)  state  that  the  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  oiu-  February  27,  1998,  notice  of 
decision,  we  determined  that  the 


39112 


Federal  Register /Vol.  67,  No.  109/Th\irsday,  June  6,  2002  /  Proposed  Rules 


designation  of  critical  habitat  was  not 
prudent  for  the  Gulf  sturgeon  because 
such  designation  would  not  be 
beneflcial  to  the  species.  However,  on 
March  15,  2001,  the  United  States  Court 
of  Appeals  for  the  Fifth  Circuit 
determined  that  this  "not  prudent" 
determination  was  made  erroneously, 
and  ordered  us  to  reconsider  it  (Sienv 
Club  V.  U.S.  Fish  and  Wildlife  Service, 
245  F.3d  434).  Accordingly,  we 
withdraw  our  previous  determination 
that  designation  of  critical  habitat  will 
not  benefit  the  Gulf  stvuseon. 

In  reconsidering  whetner  designation 
of  critical  habitat  for  the  Gulf  sturgeon 
will  be  prudent,  we  find  that 
designation  will  be  clearly  beneficial  to 
the  species.  Critical  habitat  will 
primarily  benefit  the  sturgeon  through 
the  Act's  consiilting  mechanism  imder 
section  7  of  the  Act.  If  critical  habitat  is 
designated  for  the  Gulf  sturgeon,  other 
Federal  agencies  will  be  required  to 
consult  with  us  on  actions  they  carry 
out,  fund,  or  authorize,  to  ensure  that 
their  actions  will  not  destroy  or 
adversely  modify  critical  habitat.  In  this 
way,  a  critical  habitat  designation  will 
protect  areas  that  are  necessary  for  the 
conservation  of  the  species.  It  may  also 
serve  to  enhance  awareness  within 
Federal  agencies  and  the  general  public 
of  the  importance  of  Gulf  sturgeon 
habitat  and  the  need  for  special 
management  considerations. 

A  designation  of  critical  habitat  will 
provide  Federal  agencies  with  a  clearer 
indication  as  to  when  consultation 
under  Section  7  of  the  Act  is  required, 
partiodarly  in  cases  where  the  action 
would  not  result  in  direct  mortality, 
injury  or  harm  to  individuals  of  the 
species  (e.g.,  an  action  occiuring  within 
the  critical  habitat  area  when  or  where 
the  Gulf  stxugeon  is  not  present).  The 
critical  habitat  designation,  in 
describing  the  essential  featiires  of  the 
habitat,  will  also  help  determine  which 
activities  conducted  outside  the 
designated  area  are  subject  to  section  7 
consultation  (e.g.,  activities  that  may 
affect  essential  features  of  the 
designated  area).  For  example,  disposal 
of  waste  material  in  water  adjacent  to  a 
critical  habitat  area  may  affect  an 
essential  feature  (water  quality)  of  the 
designated  habitat  and  so  would  be 
subject  to  the  provisions  of  section  7. 

A  critical  habitat  designation  will  also 
assist  Federal  agencies  in  planning 
future  actions  because  it  establishes,  in 
advance,  those  habitats  that  will  be 
given  an  additional  review  in  section  7 
consultations.  This  is  particularly  true 
in  cases  where  there  are  alternative 
areas  that  would  provide  for  the 
conservation  of  the  species  and  the 
success  of  the  action.  With  a  designation 


of  critical  habitat,  potential  conflicts 
between  Federal  actions  and  listed 
species  can  be  identified  and  possibly 
avoided  early  in  the  agency's  process. 

It  is  true  that  we  are  already  working 
with  Federal  and  State  agencies,  and 
private  individuals  and  organizations, 
in  carrying  out  conservation  activities 
for  the  Gulf  sturgeon,  such  as 
conducting  population  surveys  and 
assessing  habitat  conditions.  It  is  also 
true  that  these  entities  are  fully  aware  of 
the  distribution,  status,  and  habitat 
requirements  for  the  Gulf  sturgeon,  as 
they  are  currently  known.  However,  as 
discussed  above,  some  additional 
educational  and  informational  benefit 
will  result  from  designation. 

Though  the  identification  of  known 
spawning  habitat  in  this  proposed  rule 
may  increase  illegal  harvest,  we 
currently  have  no  knowledge  that  illegal 
harvest  is  or  has  been  an  issue  with  the 
Gulf  sturgeon.  Since  the  States  of 
Louisiana,  Mississippi,  Alabama,  and 
Florida  have  deemed  harvest  illegal 
since  the  1980s,  and  we  found  no 
records  of  illegal  harvest  during  oiu' 
literature  review  or  in  discussions  with 
researchers,  we  have  foimd  no  evidence 
that  identification  of  Gulf  sturgeon 
critical  habitat  would  increase  the 
degree  of  threat  to  the  species. 
Therefore,  we  propose  that  designation 
of  critical  habitat  is  prudent  for  the  Gulf 
stiu^eon. 

Methods  and  Criteria  Used  To  Identify 
Critical  Habitat 

As  required  by  section  4(b)(2)  of  the 
Act  and  its  implementing  regulations 
(50  CFR  424.12),  this  proposal  is  based 
on  the  best  scientific  information 
available  concerning  the  species' 
present  and  historical  range,  habitat, 
biology,  and  threats.  In  preparing  this 
rule,  we  reviewed  and  summarized  the 
current  information  available  on  the 
Gulf  sturgeon,  including  the  physical 
and  biological  featiues  tiiat  are  essential 
for  the  conservation  of  the  species  (see 
"Primary  Constituent  Elements" 
section),  and  identified  the  areas 
containing  these  features.  The 
information  used  includes  known 
locations;  our  own  site-specific  species 
and  habitat  information;  State-wide 
Geographic  Information  System  (GIS) 
coverages  (e.g.,  land  ownership, 
bathymetry  (the  measurement  of  depths 
of  water  in  oceans,  seas,  and  lakes),  and 
estuarine  substrates);  the  final  listing 
rule  for  the  Gulf  stiu^eon;  recent 
biological  surveys  and  reports;  peer- 
reviewed  literature;  our  recovery  plan; 
discussions  and  recommendations  fi-om 
Gulf  sturgeon  experts;  and  information 
received  during  Gulf  stiugeon  recovery 
meetings.  The  Gulf  Stiugeon  Recovery/ 


Management  Plan  (FWS  et  al.  1995) 
contains  valuable  biological 
information,  and  it  is  cited  throughout 
this  document.  However,  the  state  of  our 
knowledge  regarding  Gulf  sturgeon 
biology  and  distribution  has  changed 
markedly  since  publication  of  the 
recovery  plan  for  this  species.  The 
recovery  criteria  put  forth  in  this 
recovery  plan  were  deemed  preliminary 
and  may  now  warrant  revision  in  light 
of  new  information.  As  a  result  of  recent 
research  and  survey  efforts  directed 
towards  this  species,  substeintial 
portions  of  the  biological  information 
presented  in  the  recovery  plan  are  now 
dated  or  obsolete.  Thus,  although  the 
recovery  plan  is  a  valuable  source  of 
information,  it  is  not  the  final  authority 
on  the  natural  history  and  distribution 
of  this  species. 

In  the  past,  we  had  assiuned,  based  on 
the  information  available  at  the  time, 
that  unoccupied  habitat  would  be 
necessary  for  the  recovery  of  the  Gulf 
sturgeon.  Since  approval  of  the  recovery 
plan  in  1995  and  oiu  1998  not  prudent 
finding,  we  have  collected  new 
biological  information  on  this  species. 
We  have  analyzed  what  is  necessary  for 
the  conservation  of  the  Gulf  sturgeon,  as 
described  above,  and  based  on  the  best 
scientific  information  available  at  this 
time,  we  have  determined  that 
unoccupied  habitat  is  not  essential  to 
the  conservation  of  the  Gulf  sturgeon. 

Determining  the  Scale  of  the  Proposed 
Designation 

We  first  evaluated  the  Gulf  sturgeon 
in  the  context  of  its  oirrent  distribution 
throughout  the  historic  range  to 
determine  what  portion  of  the  range 
must  be  conserved  to  ensiu«  recovery  of 
the  species.  We  considered  several 
factors  in  this  evaluation — (1) 
Maintaining  overall  genetic  integrity 
and  minimizing  the  potential  for 
inbreeding,  (2)  retaining  potential 
evolutionary  importance  at  the  margins 
of  the  species'  range  by  protecting  the 
eastern-  and  western-most 
subpopulations,  (3)  decreasing  the 
extinction  risk  of  a  subpopulation  by 
protecting  adjacent  subpopulations  that 
can  provide  a  rescue  effect,  if  needed, 
(4)  avoiding  the  potential  for 
subpopulation  extirpation  from 
environmental  catastrophes,  and  (5) 
protecting  sufficient  habitat  to  support 
full  recovery  of  the  species. 

The  historic  range  of  the  Gulf 
sturgeon  included  nine  major  rivers  and 
several  smaller  rivers  from  the 
Mississippi  River,  Louisiana,  to  the 
Suwannee  River,  Florida,  and  in  marine 
waters  of  the  Central  and  Eastern  Gulf 
of  Mexico,  south  to  Tampa  Bay  (Wooley 
and  Crateau  1985.  FWS  et  al.  1995). 
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Seven  of  these  major  river  systems 
continue  to  support  reproducing 
subpopulations.  These  include  (from 
west  to  east) — ^the  Pearl,  Pascagoula, 
Escambia,  Yellow/Blackwater, 
Choctawhatchee,  Apalachicola,  and 
Suwannee-  Rivers. 

Gulf  stiugeon  is  listed  as  a  single 
Distinct  Population  Segment  (DPS) 
throughout  its  range  (see  policy  61  FR 
4722).  However,  this  species  exists  as 
several  subpopulations  with  limited 
mixing.  The  Gulf  Sturgeon  Recovery/ 
Management  Plan  (FWS  et  al.  1995) 
noted  the  importance  of  identifying  and 
maintaining  genetic  integrity  and 
diversity  during  restoration  efforts  on 
Gulf  sturgeon.  A  severe  loss  of  genetic 
variability  often  leads  to  a  noticeable 
decline  in  the  fitness  of  a  species  (Soule 
1987).  Evidence  suggests  that  peripheral 
subpopulations  are  often  genetically  and 
morphologically  divergent  from  central 
subpopulations  (Lesica  and  Allendorf 
1995).  Distinct  traits  found  in  peripheral 
subpopulations  may  be  crucial  to  die 
species,  allowing  adaptation  in  the  face 
of  environmental  change  (Lesica  and 
Allendorf  1995,  Allendorf  et  al.  1997). 
In  light  of  these  considerations,  we 
determined  that  the  inclusion  of  stocks 
or  subpopulations  from  both  the  eastern 
and  the  western  margins  of  the  current 
range  were  necessary  to  protect  the 
potential  evolutionary  importance  of 
those  subpopulations  (Scudder  1989, 
Lesica  and  Allendorf  1995,  Yoimg  and 
Harie  2001). 

While  telemetry  data  indicate  that 
Gulf  sturgeon  from  one  genetically 
distinct  drainage  occasionally  enter 
another  river  and  also  mix  during  the 
winter  months  in  estuarine  and  marine 
habitats,  a  genetic  analysis  of  tissue 
samples  concluded  that  Gulf  sturgeon 
exhibit  a  strong  natal  river  fidelity,  with 
stocks  exchanging  less  than  one  mature 
female  per  generation  on  the  average 
(Waldman  and  Wirgin  1997).  These  low 
gene  flow  estimates  strongly  suggest  that 
natural  recolonization  of  extirpated 
subpopulations  of  Gulf  stiugeon  would 
proceed  slowly  (Waldman  and  Wirgin 
1997).  Semi-isolated  subpopulations  are 
more  vulnerable  to  the  effects  of  ^ 

demographic  and  envirorunental 
population  fluctuations  (Forney  and 
Gihpin  1989,  Wahlberg  et  al.  1996). 
I    Gene  flow  estimates  usually  were 
higher  between  adjacent  stocks, 
suggesting  that  migrants  from  semi- 
isolated  subpopulations  are  exchanged 
chiefly  with  neighboring 
subpopulations  (Waldman  and  Wirgin 
1997).  The  loss  of  any  intermediate 
subpopulations  by  a  single 
environmental  catastrophe  could 
seriously  limit  a  species'  recovery 
Kautz  and  Cox  2000,  Yoimg  and  Harig 


2001).  In  light  of  this,  we  determined 
that  it  is  necessary  to  propose  as  critical 
habitat  rivers  used  by  subpopulations 
evenly  spaced  between  the  western-  and 
eastern-most  limits  of  the  current  range. 
To  ensiu-e  conservation  of  the  species, 
subpopulations  must  be  geographically 
located  so  that  existing  subpopulations 
could  serve  as  sources  of  stiu-geon 
emigration,  albeit  at  a  slow  rate 
(Waldman  and  Wirgin  1997),  to  adjacent 
rivers  as  their  subpopulations  increase 
and  so  that  they  can  provide  a  rescue 
effect  if  an  adjacent  subpopulation  is 
extirpated  (Brown  and  Kodric-Brown 
1977,  Hanski  and  Gyllenberg  1993, 
Young  and  Harig  2001). 

Designating  critical  habitat  for  only  a 
few  subpopulation  units,  or  for  units  not 
spaced  in  a  manner  that  allows  fish  to 
exchange  with  other  subpopulations, 
could  increase  the  vulnerability  of  the 
species  due  to  isolation  of 
subpopulations.  Protection  of  a  single, 
isolated,  minimally  viable  population 
risks  the  extirpation  or  extinction  of  a 
species  as  a  result  of  harsh 
environmental  conditions,  catastrophic 
events,  or  genetic  deterioration  over 
several  generations  (Kautz  and  Cox 
2000),  To  reduce  the  risk  of  extinction 
through  these  processes,  it  is  important 
to  establish  multiple  protected 
subpopulations  across  the  landscape 
(Soule  and  Simberloff  1986,  Wiens 
1996). 

Because  of  these  considerations,  we 
reached  the  conclusion  that  this 
proposal  should  include  critical  habitat 
units  within  the  major  river  systems  that 
support  the  seven  currently  reproducing 
subpopulations  (FWS  et  al.  1995)  and 
associated  marine  habitats.  These  river 
systems  include  (from  west  to  east) — the 
Pearl,  Pascagoula,  Escambia,  Yellow/ 
Blackwater,  Choctawhatchee, 
Apalachicola,  and  Suwannee  Rivers.  We 
believe  that  with  proper  protection  and 
management,  these  units  collectively 
represent  habitat  necessary  to  provide 
for  the  conservation  of  the  species.  The 
number,  distribution,  and  range  of  Gulf 
sturgeon  subpopulations  included  in 
these  units  is  necessary  to  protect  and 
susteiin  this  species'  genetic  integrity 
and  diversity  and  to  provide  a  rescue 
effect,  if  needed.  We  believe  that  these 
seven  river  systems,  with  their 
associated  estuarine  and  marine 
environments,  represent  habitat  that  is 
essential  for  the  conservation  of  the  Gulf 
sturgeon. 

Assessing  Specific  Habitat  Areas 
Essential  to  the  Conservation  of  Gulf 
Sturgeon 

Once  we  determined  that  the  proper 
scale  of  the  proposed  critical  habitat 
designation  should  cover  the  area 


occupied  by  the  seven  reproducing 
subpopulations,  we  evaluated  which 
habitats  used  by  those  seven 
subpopulations  are  essential  to  their 
conservation.  To  conduct  this 
evaluation,  we  assessed  the  critical  life 
history  components  of  Gulf  sturgeon  as 
they  relate  to  habitat.  Gulf  sTurgeon  use 
the  rivers  for  spawning,  juvenile 
feeding,  adult  resting,  and  staging,  and 
to  move  between  the  areas  that  support 
these  components.  Gulf  sturgeon  use  the 
lower  riverine,  estuarine,  and  marine 
environment  during  winter  months 
primarily  for  feeding,  and  more  rarely, 
for  inter-river  migrations. 

We  then  investigated  what  types  of 
habitat  support  these  life  history 
components  and  where  these  areas  of 
habitat  are  located.  We  evaluated 
empirical  data,  published  and 
unpublished  literatiu^,  and  solicited  the 
views  of  experts.  These  habitat 
components  are  described  in  the 
"Primary  Constituent  Elements"  section 
of  this  proposed  rule.  We  identified 
known  or  presumed  spawning  sites  in 
each  of  the  seven  river  systems.  Some 
spawning  sites  have  been  conclusively 
identified;  others  are  presumed  due  to 
the  presence  of  suitable  habitat.  We 
identified  known  or  presumed  sites 
used  for  resting  or  staging.  We  identified 
areas  where  subadult  and  adult  Gulf 
sturgeon  occur  during  winter  to  feed. 
These  areas  are  primarily  in  the  marine 
or  estuarine  environment;  young-of-year 
and  juveniles  feed  mostly  in  the  riverine 
envirorunent.  As  a  component  of  the 
above  identifications,  we  gathered  all 
available  data  on  locations  and  habitat 
use  of  marked  (tagged)  fish. 

To  determine  which  areas  should  be 
proposed  as  critical  habitat,  we  then 
evaluated  where  the  necessary 
constituent  elements  of  Gulf  sturgeon 
habitat  intersected  with  areas  known  to 
be  used  by  both  marked  and  unmarked 
fish.  Detailed  location  data,  where 
available,  is  included  with  each 
proposed  unit  description  in  the 
"Critical  Habitat  Unit  Descriptions" 
section  of  this  proposed  rule.  Because 
most  of  the  sturgeon  species'  upstream 
movement  is  for  spawning  (Bane  1997; 
J.  Hightower,  U.S.  Geological  Siu^ey 
(USGS)-Biological  Resources  Division, 
pers.  comm.  2002],  we  have  determined 
that  the  proposal  should  include  areas 
as  far  upstream  as  the  furthest  known  or 
presumed  spawning  site.  Therefore,  in 
rivers  where  spawning  sites  have  been 
confirmed,  the  proposed  units  extend 
upstream  to  a  geographically 
identifiable  point  such  as  a  river 
confluence  above  those  sites.  In  areas 
where  spawning  sites  are  presumed  but 
not  confirmed,  we  have  included  river 
reaches  that  contain  the  primary 
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constituent  elements  necessary  for 
spawning  (e.g.,  appropriate  substrate, 
and  water  quality  and  quantity),  if  those 
areas  occiu  within  close  proximity  of 
Gulf  sturgeon  historic  and/or  current 
sightings  or  captures,  and  if  they  are 
still  accessible  to  sturgeon  [e.g.,  not 
blocked  by  d&ms).  The  proposed 
riverine  critical  habitat  imits  include 
areas  that  continue  to  offer  at  least 
periodic  passage  of  Gulf  stxirgeon  to 
known  and  presujned  spawning  sites. 
Successful  reproduction  and  recent 
recruitment  have  been  documented  in 
each  riverine  unit  by  eggs,  larvae,  and/ 
or  juveniles,  or  by  a  mixed  age  structure. 
We  are  proposing  to  protect  spawning 
habitats  from  a  catastrophic  occiurence 
by  including  both  the  main  stem 
spawning  sites  and  at  least  one  tributary 
site. 

We  have  included  riverine  habitat 
from  the  river  mouth  up  to  and 
including  spawning  groimds  in  order  to 
provide  sufficient  habitat  necessary  for 
the  other  riverine  life  stages  of  Gulf 
stiu^eon  while  they  reside  in  the 
riverine  habitats.  Habitat  necessary  for 
these  life  stages  includes  habitat  for 
siunmer  resting  or  staging  areas, 
juvenile  feeding,  entire  young-of-year 
life  cycle,  passage  throughout  the  river, 
and  passage  into  and  out  of  estuarine 
habitat.  All  of  the  selected  areas  are 
known  to  be  used  by  Gulf  sturgeon  for 
some  portion  of  their  life  cycle. 

Subadult  and  adult  sturgeon  use 
estuarine  and  marine  areas  for  feeding 
and  passage  between  river  systems. 
Designation  of  critical  habitat  units 
encompassing  estuaries  and  bays 
adjacent  to  the  riverine  units  discussed 
above  would  protect  imobstructed 
passage  of  sturgeon  from  feeding  areas 
to  spawning  groimds.  In  evaluating  the 
estuarine  and  marine  areas,  we  first 
reviewed  where  Gulf  sturgeon  from  the 
seven  adjacent  riverine  units  have  been 
doc\unented  by  telemetry  relocations 
and  tag  returns  from  incidental 
captures.  We  also  considered  areas  for 
which  we  have  Gulf  sturgeon  sightings 
and  targeted  and  incidental  capture 
records.  When  available,  we  reviewed 
habitat  data  [e.g..  bathymetry,  substrate 
type,  and  benthic  organisms)  associated 
with  these  estuarine  and  marine  systems 
and  compared  these  data  with  studies 
pertaining  to  the  habitat  requirements 
and  preferences  of  Gulf  sturgeon.  We 
also  evaluated  data  for  evidence  of 
critical  migratory  pathways  between  the 
river  systems  and  the  adjacent  bays  and 
Gulf  of  Mexico  that  allow  Gulf  sturgeon 
to  travel  to  important  feeding  areas,  as 
well  as  allow  for  the  occasional  travel  to 
non-natal  rivers  for  possible  spawning 
and  genetic  interchange.  Where 
documented  interchanges  have 


occurred,  but  no  telemetry  data  exist  to 
identify  the  migratory  path  used  [e.g., 
between  the  Pascagoula  River  and 
Yellow  River,  the  Pascagoula  and 
Choctawhatchee  River,  and  between 
Suwanee  River  and  Apalachicola  River), 
we  have  not  proposed  a  migration  route. 
We  then  assessed  the  Gulf  sturgeon's 
overall  use  of  estuarine  and  marine 
waters  and  delineated  specific  critical 
habitat  boundaries. 

Migration  and  feeding  may  take  place 
via  the  Gulf  Intracoastal  Waterway 
(GIAVW)  in  some  of  the  proposed  units. 
Portions  of  the  GIWW  that  consist 
primarily  of  excavated  land  cuts  and 
canals  have  been  excluded  from  this 
designation  because  they  were  not 
available  historically,  and,  therefore,  are 
not  considered  to  be  evolutionarily 
significant. 

This  proposed  designation  includes  a 
significant  portion,  but  not  all,  of  the 
species'  historic  range.  The  foiuleen 
proposed  critical  habitat  units  include 
riverine  main  stems  and  in  some  cases 
tributaries,  distributaries  (a  river  branch 
flowing  away  from  the  main  stem  in  the 
floodplain)  and  adjacent  estuarine  and 
marine  areas  that  contain  one  or  more 
of  the  primary  constituent  elements 
essential  for  the  conservation  of  the  Gulf 
stiugeon  (see  "Primary  Constituent 
Elements"  section).  The  omission  of 
some  historically  occupied  river 
drainages  and  estuarine  and  marine 
areas  from  this  proposed  critical  habitat 
designation  does  not  diminish  their 
individual  or  cumulative  importance  to 
the  species.  Rather,  it  is  our 
determination  that  the  seven  riverine 
imits  with  known  spawning  and  seven 
associated  estuarine  and  marine  units 
included  in  this  proposed  rule  include 
the  habitats  essential  for  the 
conservation  of  the  Gulf  sturgeon.  With 
unobstructed  passage  in  the  estuarine 
and  marine  habitat,  the  subpopulations 
within  the  proposed  designated  critical 
habitat  units  may  eventually  populate 
presently  unoccupied  coastal  river 
systems  or  augment  adjacent  surviving 
small  subpopulations. 

Although  the  Mobile  River  Basin  is 
the  largest  Gulf  of  Mexico  drainage  east 
of  the  Mississippi  River,  it  has  been 
extensively  impounded  and  modified 
for  navigation.  Further,  there  have  been 
relatively  limited  reports  of  captures 
and  no  evidence  of  reproduction  of  Gulf 
stiugeon  from  that  system  for  many 
years.  Gulf  sturgeon  have  been  reported 
from  other  river  systems.  Some  of  these 
other  systems  historically  supported  a 
commercial  fishery  [e.g..  Mobile  River, 
Ochlockonee  River)  and  some  may 
support  small  reproducing 
subpopulations  [e.g.,  Techefuncte  River, 
Ochlockonee  River,  Mobile  River);  • 


however,  there  is  no  recent  docmnented 
spawning  and  we  have  no  evidence  at 
this  time  that  these  systems  are  essential 
to  the  conservation  of  the  species. 
Therefore,  we  have  not  proposed  them 
as  critical  habitat. 

The  data  available  to  us  are 
insufficient  to  support  a  determination 
that  Lake  Maurepas,  Breton  and 
Chandeleur  Sounds,  the  Mississippi 
River  Delta,  St.  Louis,  Biloxi,  Mobile, 
Perdido,  St.  Andrews,  St.  Joseph, 
Ochlockonee,  or  Apalachee  Bays  are 
essential  to  the  conservation  of  the 
species.  Records  within  the  majority  of 
these  bays  are  relatively  scarce. 
Although  some  Gulf  sturgeon  from  the 
seven  subpopulations  may  occasionally 
use  these  bays  for  winter  feeding,  there 
are  insufficient  data  to  support  these 
bays'  regular  winter  use  or  importance    - 
and  no  dociunented  spawning. 
Therefore,  we  have  not  proposed  these 
ba^  for  designation  as  critical  habitat. 

The  amoimt  of  research  and  status 
surveys  conducted  on  many 
subpopulations  is  limited.  Because  of 
the  limited  availability  of  data  specific 
to  each  river  system  and  specific  to  the 
Gulf  sturgeon's  use  of  the  marine 
environment,  we  are  aware  that  habitat 
other  than  that  identified  in  this 
proposed  rule  may  later  be  foimd  to  be 
essential  to  the  conservation  of  Gulf 
sturgeon.  To  the  extent  feasible,  we  will 
continue,  with  the  assistance  of  other 
Federal,  State,  and  private  researchers, 
to  conduct  surveys,  research,  and 
conservation  actions  on  the  species  and 
its  habitat  in  areas  designated  and  not 
designated  as  critical  habitat.  If 
additional  information  becomes 
available  on  the  species'  biology, 
distribution,  and  threats,  we  will 
evaluate  the  need  to  designate 
additional  critical  habitat,  delete  or 
reduce  critical  habitat,  or  refine  the 
boundaries  of  critical  habitat.  Gulf 
sturgeon  surviving  in,  or  moving  to 
rivers  that  are  not  being  proposed  for 
critical  habitat  will  continue  to  receive 
protection  under  the  section  7  of  the  Act 
jeopardy  standard  and  the  section  9  of 
the  Act  prohibitions  on  take  (see 
'(Critical  Habitat"  section). 

Primary  Constituent  Elements 

In  accordance  with  sections  3(5)(A)(i] 
and  4(b)(l')(A)  of  the  Act  and  regulations 
at  50  CFR  424.12,  in  determining  which 
areas  to  propose  as  critical  habitat,  we 
are  required  to  base  critical  habitat 
determinations  on  the  best  scientific 
data  available  and  to  focus  on  those 
physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
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protection.  Such  requirements  include, 
but  are  not  limited  to,  space  for 
individual  and  population  growth  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
and  rearing  of  offspring;  and  habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historical 
geographical  and  ecological  distribution 
of  a  species. . 

Based  on  the  best  available 
information,  primary  constituent 
elements  essential  for  the  conservation 
of  the  Gulf  sturgeon  include  the 
following: 

(1)  Abundant  prey  items,  such  as 
detritus,  aquatic  insects,  worms,  and/or 
molluscs,  within  riverine  habitats  for 
larvd  and  juvenile  life  stages;  and 
abundant  prey  items,  such  as 
amphipods,  lancelets,  polychaetes, 
gastropods,  ghost  shrimp,  isopods, 
molluscs  and/ or  crustaceans,  within 
estuarine  and  marine  habitats  for 
^ubadult  and  adult  life  stages. 
i  I  (2)  Riverine  spawning  sites  with 
substrates  suitable  for  egg  deposition 
and  development,  such  as  limestone 
outcrops  and  cut  limestone  banks, 
bedrock,  large  gravel  or  cobble  beds, 
marl,  soapstone.  or  hard  clay; 

(3)  A  flow  regime  [i.e.,  the  magnitude, 
frequency,  duration,  seasonality,  and 
rate-of-change  of  freshwater  discharge 
ever  time)  necessary  for  normal 


behavior,  growth,  and  survival  of  all  life 
stages  in  the  riverine  environment, 
including  migration,  breeding  site 
selection,  courtship,  egg  fertilization, 
resting,  and  staging,  and  for  maintaining 
spawning  sites  in  suitable  condition  for 
egg  attachment,  egg  sheltering,  resting, 
and  larval  staging; 

(4)  Water  quality,  including 
temperature,  salinity,  pH,  hardness, 
turbidity,  oxygen  content,  and  other 
chemical  characteristics,  necessary  for 
normal  behavior,  growth,  and  viability 
of  all  life  stages; 

(5)  Sediment  quality,  including 
textiu^  and  other  chemical 
characteristics,  necessary  for  normal 
behavior,  growth,  and  viability  of  all  life 
stages;  and 

(6)  Safe  and  imobstructed  migratory 
pathways  necessary  for  passage  within 
and  between  riverine,  estuarine,  and 
marine  habitats. 

Need  for  Special  Management 
Consideration  or  Protection 

An  area  designated  as  critical  habitat 
contains  one  or  more  of  the  primary 
constituent  elements  that  are  essential 
to  the  conservation  of  the  species  (see 
"Primary  Constituent  Elements" 
section),  and  that  may  require  special 
management  considerations  or 
protection.  Various  activities  in  or 
adjacent  to  each  of  the  critical  habitat 
units  described  in  this  proposed  rule 
may  affect  one  or  more  of  the  primary 


constituent  elements  that  are  found  in 
the  unit.  These  activities  include,  but 
are  not  limited  to,  those  listed  in  the 
"Effects  of  Critical  Habitat"  section  as 
"Federal  Actions  That  May  Affect 
Critical  Habitat  and  Require 
Consultation."  For  example,  riverine 
spawning  sites  for  Gulf  sturgeon  must 
be  relatively  sediment-free  for 
successful  egg  development  and  may 
need  best  management  practices 
implemented  in  the  watershed  upstream 
to  prevent  an  excessive  accumulation  of 
sediment  in  these  areas.  None  of  the 
proposed  critical  habitat  imits  is 
presently  under  special  management  or 
protection  provided  by  a  legally 
operative  plan  or  agreement  for  the 
conservation  of  the  Gulf  sturgeon. 
Therefore,  we  have  determined  that  the 
proposed  units  may  require  special 
management  or  protection. 

Proposed  Critical  Habitat  Designation 

The  areas  proposed  for  designation  as 
critical  habitat  for  the  Gulf  sturgeon 
provide  one  or  more  of  the  primary 
constituent  elements  described  above. 
Tables  1  and  2  summarize  the  location 
and  extent  of  proposed  critical  habitat. 
All  of  the  proposed  areas  require  special 
management  considerations  to  ensure 
their  contribution  to  the  conservation  of 
the  Gulf  sturgeon.  The  boundaries  of 
proposed  critical  habitat  units  are 
described  generally  below. 


Table  1.— Approximate  Linear  Distance  of  the  Proposed  Riverine  Critical  Habitat  Units  for  the  Gulf 

Sturgeon 

[Main  stems  are  listed  first  and  tributaries  are  Indented] 


Critical  habitat  unit  river  systems 


State 


River 
kilometers 


River 
miles 


.  Peari  (East,  West,  and  all  distributaries) 

Bogue  Chitto 

Pascagoula 

Leaf 

Bowie 

Chickasawhay 

Big  Black  Creek 

Escambia  Florida/Alabama 

Conecuh 

Sepulga 

Yellow 

Blackwater 

Shoal.,... „ 

i.  Choctawhatchee  

Pea  

I  i.  Apalachicola  

Brothers  

Suwannee 

Withlacoochee  


Total 


Louisiana/Mississippi 
Mississippi  

Florida/Alabama  

Florida/Alabama  

Florida 

FlofWa 


616 
153 
130 
164 

24 
232 

10 

93 
128 

11 
136 

18 

13 
224 

92 
172 

23 
286 

19 


383 

95 

81 
102 

IS 

144 

6 

58 

79 
7 

84 

11 

8 

139 

57 
107 

14 
178 

12 


2.544 


1,580 
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Table  2.— Approximate  Area  of  the  Proposed  Estuarine  and  Marine  Critical  Habitat  Units  for  the  Gulf 

Sturgeon 


Critical  habitat  unit  estuarine  and  marine  systems 

State 

1 1 

Kilometers^ 

Miles^ 

8.  Lake  Borgne  

Louisiana/ 

Mississippi/ 

Alatjama 

718 

8 

763 

26 

13 

1.879 

160 

381* 

102 

442 

321 

683 

546 

277 

Little  Lake  

Lake  Pontchartrain 

3 
295 

Lake  St.  Catherine 

10 

The  Rigolets ? 

5 

Mississippi  Sound  

725 

MS  near  shore  Gulf 

62 

9.  Pensacola  Bay 

10.  Santa  Rosa  Sound 

Florida  

Ftorida  

Florida  

FkJrida  

Florida  

Florida  

147 
39 

11.  Near  shore  Gulf  of  Mexico  

171 

12.  Choctawhatchee  Bay 

13.  Apalachicola  Bay  

124 
264 

14.  Suwannee  Sound  

211 

Total 

6,042 

2333 

Critical  Habitat  Unit  Descriptions 

The  river  reaches  within  units  1  to  7 
proposed  as  critical  habitat  lie  within 
the  ordinary  high  water  line.  As  defined 
in  33  CFR  329.11,  the  ordinary  high 
water  line  on  non-tidal  rivers  is  the  line 
on  the  shore  established  by  the 
fluctuations  of  water  and  indicated  by 
physical  characteristics  such  as  a  clear, 
natural  line  impressed  on  the  bank; 
shelving;  changes  in  the  character  of 
soil;  destruction  of  terrestrial  vegetation; 
the  presence  of  litter  and  debris;  or 
other  appropriate  means  that  consider 
the  characteristics  of  the  siuTOunding 
areas. 

The  downstream  limit  of  the  riverine 
units  is  the  mouth  of  each  river.  The 
mouth  is  defined  as  rkm  0  (rm  0). 
Although  the  interface  of  fresh  and 
saltwater,  referred  to  as  the  saltwater 
wedge,  occurs  within  the  lower-most 
reach  of  a  river,  for  ease  in  delineating 
critical  habitat  units,  we  are  defining  the 
boimdary  between  the  riverine  and 
estuarine  units  as  rkm  0  (rm  0). 

Regulatory  jurisdiction  in  coastal 
areas  extends  to  the  line  on  the  shore 
reached  by  the  plane  of  the  mean 
(average)  high  water  (MHW)  (33  CFR 
329.12(a)(2)).  All  bays  and  estuaries 
within  units  8  to  14,  therefore,  lie  below 
the  MHW  lines.  Where  precise 
determination  of  the  actual  location 
becomes  necessary,  it  must  be 
established  by  siuvey  with  reference  to 
the  available  tidal  datum,  preferably 
averaged  over  a  period  of  18.6  years. 
Less  precise  methods,  such  as 
observation  of  the  "apparent  shoreline," 
which  is  determined  by  reference  to 
physical  markings,  lines  of  vegetation, 
may  be  used  only  where  an  estimate  is 
needed  of  the  line  reached  by  the  mean 
high  water. 

The  term  72  COLREGS  is  defined  as 
demarcation  lines  which  delineate  those 


waters  upon  which  mariners  shall 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  and  those  waters  upon  which 
mariners  shall  comply  with  the  Inland 
Navigation  Rules  (33  CFR  80.01).  The 
waters  inside  of  these  lines  are  Inland 
Rules  waters  and  the  waters  outside  the 
lines  are  COLREGS  waters.  These  lines 
are  defined  in  33  CFR  80,  and  have  been 
used  for  identification  purposes  to 
delineate  boiuidary  lines  of  the 
estuarine  and  marine  habitat  Units  8,  9, 
11,  and  12. 

Unit  1.  Pearl  River  System  in  St. 
Tammany  and  Washington  Parishes  in 
Louisiana  and  Walthall,  Hancock,  Pearl 
River,  Marion,  Lawrence,  Simpson, 
Copiah,  Hinds,  Rankin,  and  Pike 
Counties  in  Mississippi 

Unit  1  includes  the  Pearl  River  main 
stem  from  the  spillway  of  the  Rosd 
Bamett  Dam,  Hinds  and  Rankin 
Counties,  Mississippi,  downstream  to 
where  the  main  stem  river  drainage 
discharges  at  its  mouth  joining  Lake 
Borgne,  Little  Lake,  or  The  Rigolets  in 
Hancock  County,  Mississippi,  and  St. 
Tammany  Parish,  Louisiana.  It  includes 
the  main  stems  of  the  East  Pearl  River, 
West  Pearl  River,  West  Middle  River, 
Holmes  Bayou,  Wilson  Slough, 
downstream  to  where  these  main  stem 
river  drainages  discharge  at  the  mouths 
of  Lake  Borgne,  Little  Lake,  or  The 
Rigolets.  Unit  1  also  includes  the  Bogue 
Chitto  River  main  stem,  a  tributary  of 
the  Pearl  River,  from  its  confluence  with 
Lazy  Creek  just  upstream  of  its  crossing 
with  Mississippi  State  Highway  570, 
Pike  County,  Mississippi,  downstream 
to  its  confluence  with  the  West  Pearl 
River,  St.  Tammany  Parish,  Louisiana. 
The  lateral  extent  of  Unit  1  is  the 
ordinary  high  water  line  on  each  bank 
of  the  associated  rivers  and  shorelines. 


The  majority  of  recent  Gulf  sturgeon 
sightings  in  the  Pearl  River  drainage 
have  occurred  downstream  of  the  Pools 
Bluff  sill  on  the  Pearl  River,  near 
Bogalusa,  Washington  Parish,  Louisiana, 
and  downstream  of  the  Bogue  Chitto  sill 
on  the  Bogue  Chitto  River  in  St. 
Tammany  Parish,  Louisiana.  Between 
1992  and  1996,  257  Gulf  sturgeon  were 
captured  from  the  Pearl  River  system 
(West  Middle  River,  Bogue  Chitto  River, 
East  Pearl  River,  and  West  Pearl  River). 
The  subpopulation  was  estimated  at  292 
fish,  of  which  only  2  to  3  percent  were 
adults  (Morrow  et  al.  1998b).  The 
annual  mortality  rate  was  calculated  to 
be  25  percent.  Preliminary  results  from 
captures  between  1992  and  2001  suggest 
a  stable  subpopulation  of  430  fish,  with 
approximately  300  adults  (Rogillio  et  al. 
in  prep.).  These  Pearl  River 
distributaries  are  used  for  migration  to 
spawning  grounds,  summer  resting 
holes,  and  juvenile  feeding.  Gulf 
sturgeon  have  been  captured  in  all  of 
these  distributaries  and  all  are  proposed 
as  critical  habitat. 

The  presence  of  juvenile  Gulf 
stiu^eon  (1  to  4  years  old)  in  the  Pearl 
River  system  indicates  successful 
spawning  at  some  location  in  the  Pearl 
River  system.  It  is  believed  that  the  only 
suitable  habitat  for  spawning  for  the 
Pearl  River  subpopulation  of  Gulf 
sturgeon  occurs  above  the  sills  on  the 
Pearl  River  and  the  Bogue  Chitto  River 
with  access  to  these  areas  only  during 
high  flows  (Morrow  et  al.  1996,  Morrow 
et  al.  1998a).  Bedrock  and  limestone 
outcropping  that  are  typical  of  Gulf 
sturgeon  spawning  areas  in  other 
systems  do  not  occur  here.  However, 
within  the  Pearl  drainage,  spawning 
areas  likely  include  soapstone,  hard 
clay,  gravel  and  rubble  areas,  and 
undercut  banks  adjacent  to  these 
substrates  (W.  Slack  pers.  cOmm.  2001). 
Although  the  Pools  Bluff  sill  blocks 
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ipstream  movement  on  the  Pearl  River 
during  periods  of  low  water,  potential 
spawning  sites  have  been  identified 
upstream  of  the  sill  at  various  locations 
between  Monticello,  Lawrence  County, 
Mississippi,  and  the  Ross  Barnett  Dam 
spillway.  Hinds  and  Rankin  Counties, 
Mississippi  (F.  Parauka  pers.  comm. 
2002).  Gulf  sturgeon  have  also  been 
recently  reported  as  far  upstream  as 
Jackson,  Hinds  Coimty,  Mississippi 
(Morrow  et  al.  1996,  Lorio  2000).  The 
Ross  Bamett  Dam  upstream  of  Jackson 
prevents  sturgeon  movement  further 
upstream  at  all  flow  conditions. 
Identified  suitable  spawning  habitat, 
presence  of  juvenile  fish,  and 
documented  adult  captures  support  our 
inclusion  of  the  Pearl  River  up  to  the 
spillway  of  the  Ross  Bamett  Dam. 

The  Bogue  Chitto  sill,  located  on  the 
Bogue  Chitto  River  near  its  confluence 
with  the  Pearl  River,  also  hinders 
movement  of  Gulf  sturgeon  upstream  of 
the  sill  except  during  high  water  flows. 
Suitable  spawning  habitat  occurs  within 
the  Bogue  Chitto  upriver  of  the  sill  (F. 
Parauka  pers.  comm.  2002,  W.  Slack 
pers.  comm.  2001)  and  juvenile,  adult 
and  subadult  Gulf  sturgeon  have  been 
dociunented  on  the  Bogue  Chitto  River 
as  far  upstream  as  McComb,  Pike 
County,  Mississippi  (D.  Oge, 
Department  of  Environmental  Quality, 
pers.  comm.  2002;  F.  Parauka  pers. 
comm.  2002;  W.  Slack  pers.  conun. 
2001).  We,  therefore,  have  proposed  as 
critical  habitat  the  main  stem  of  the 
Bogue  Chitto  River  upstream  of  Quins 
Bridge  (Mississippi  State  Highway  570) 
to  its  confluence  with  Lazy  Creek. 

Unit  2.  Pascagoula  River  System  in 
Forrest,  Perry,  Greene,  George,  Jackson, 
Clarke,  Jones,  and  Wayne  Counties, 
Mississippi 

Unit  2  includes  all  of  the  Pascagoula 
River  main  stem  and  its  distributaries, 
portions  of  the  Bowie,  Leaf,  and 
Chickasawhay  tributaries,  and  all  of  the 
Big  Black  Creek  tributary.  It  includes  the 
Bowie  River  main  stem  beginning  at  its 
confluence  with  Bowie  Creek  and 
Okatoma  Creek,  Forrest  County, 
Mississippi,  downstream  to  its 
confluence  with  the  Leaf  River,  Forrest 
County,  Mississippi.  The  Leaf  River 
main  stem  beginning  fi'om  Mississippi 
State  Highway  588,  Jones  County, 
Mississippi,  downstream  to  its 
confluence  with  the  Chickasawhay 
River,  George  County.  Mississippi  is 
included.  The  main  stem  of  the 
Chickasawhay  River  fi'om  the  mouth  of 
Oaky  Creek,  Clarke  County,  Mississippi, 
downstream  to  its  confluence  with  the 
Leaf  River,  George  County,  Mississippi 
is  included.  Unit  2  also  includes  Big 
Black  Creek  main  stem  from  its 


confluence  with  Black  and  Red  Creeks, 
Jackson  County,  Mississippi,  to  its 
confluence  with  the  Pascagoula  River, 
Jackson  County,  Mississippi.  All  of  the 
main  stem  of  the  Pascagoula  River  from 
its  confluence  with  the  Leaf  and 
Chickasawhay  Rivers,  George  County, 
Mississippi,  to  the  discharge  of  the  East 
and  West  Pascagoula  Rivers  into 
Pascagoula  Bay,  Jackson  County, 
Mississippi,  is  included.  The  lateral 
^ent  of  Unit  2  is  the  ordinary  high 
water  line  on  each  bank  of  the 
associated  rivers  and  shorelines. 

Subpopulation  estimates,  calculated 
from  sturgeon  captiues  in  1999  and 
2000  in  the  summer  holding  areas  on 
the  Pascagoula  River,  range  between  162 
and  216  individuals  (Heise  etal.  1999a, 
Ross  et  al.  2001b).  Due  to  the  sampling 
technique,  these  estimates  are  based 
primarily  on  large  fish  and  do  not 
account  for  juvenile  or  subadult  fish  (S. 
Ross,  University  of  Southern 
Mississippi  (USM),  pers.  comm.  2001). 

Gulf  sturgeon  spawning  on  the  Bowie 
River  was  confirmed  via  egg  collection 
in  1999  (Slack  et  al.  1999,  Heise  et  al. 
1999a).  This  is  the  only  confirmed 
spawning  area  in  the  Pascagoula  River 
drainage.  Downstream,  the  Bowie  River 
is  sometimes  used  as  a  summer  holding 
area  (Ross  et  al.  2001b).  Gulf  sturgeon 
have  been  documented  using  the  area 
above  the  known  spawning  habitat 
(Reynolds  1993,  W.  Slack  pers.  comm. 
2002).  Additional  suitable  spawning 
habitat  has  been  identified  in  this 
upstream  reach  (F.  Parauka  pers.  comm. 
2002),  and  since  Gulf  sturgeon  have 
rarely  been  documented  upstream  of 
spawning  grounds,  we  have  also 
included  the  19  rkm  (12  rmi)  of  river 
reach  upstream  of  the  confirmed 
spawning  groimds.  Confirmed  use  for 
spawning  and  use  as  a  summer  holding 
area  support  the  inclusion  of  the  Bowie 
River  as  proposed  critical  habitat. 

Documented  sightings  of  Gulf 
sturgeon  and  identified  suitable 
spawning  habitat  upstream  to 
Mississippi  State  Highway  588 
(Rejrnolds  1993,  W.  Slack  pers.  comm. 
2002,  F.  Parauka  pers.  comm.  2002), 
confirmed  use  as  a  migration  corridor, 
and  confirmed  use  by  juvenile  Gulf 
sturgeon  (W.  Slack  pers.  comm.  2002) 
support  the  inclusion  of  the  Leaf  River 
as  proposed  critical  habitat. 

Dociunented  sightings  of  Gulf 
sturgeon  using  the  Chickasawhay  River 
(Miranda  and  Jackson  1987.  Reynolds 
1993,  Ross  et  al.  2001b)  upstream  to 
Quitman  (Ross  et  al.  2001b),  and  the 
presence  of  apparently  suitable 
spawning  habitat  at  Quitman  (F. 
Parauka  pers.  comm.  2002),  support  the 
inclusion  of  this  river  reach  as  proposed 
critical  habitat  for  spawning,  migration. 


and  juvenile  feeding.  We  have  included 
the  suitable  spawning  habitat  located 
within  .8  rkm  (.5  rmi)  upstream  of 
Mississippi  State  Road  512  and  have 
extended  the  proposed  designation  9 
rkm  (5.5  rmi)  upstream  to  the 
confluence  with  Oaky  Creek  for  ease  of 
identification. 

Gulf  sturgeon  use  the  West  and  East 
distributaries  of  the  Pascagoula  River 
during  spring  and  fall  migrations  (Ross 
et  al.  2001b).  Summer  resting  areas  have 
been  consistently  documented  on  Big 
Black  Creek  and  on  the  Pascagoula  River 
(Ross  et  al.  2001a  and  b).  Confirmed  use 
for  migration  and/or  summer  resting 
areas  and  probable  feeding  use  by 
juveniles  support  our  inclusion  of  these 
river  reaches. 

Unit  3.  Escambia  River  System  in  Santa 
Rosa  and  Escambia  Counties,  Florida 
and  Escambia,  Conecuh,  and  Covington 
Counties,  Alabama 

Unit  3  includes  the  Conecuh  River 
main  stem  beginning  just  downstream  of 
the  spillway  of  Point  A  Dam.  Covington 
County,  Alabama,  downstream  to  the 
Florida  State  line,  where  its  name 
changes  to  the  Escambia  River, 
Escambia  County,  Alabama,  and 
Escambia  and  Santa  Rosa  Counties, 
Florida.  It  includes  the  entire  main  stem 
of  the  Escambia  River  downstream  to  its 
discharge  into  Escambia  Bay  and  Macky 
Bay,  Escambia  and  Santa  Rosa  Coimties, 
Florida.  All  of  the  distributaries  of  the 
Escambia  River  including  White  River, 
Little  White  River,  Simpson  River,  and 
Dead  River,  Santa  Rosa  County,  Florida 
are  included.  The  Sepulga  River  main 
stem  ft-om  Alabama  County  Road  42, 
Conecuh  and  Escambia  Counties, 
Alabama,  downstream  to  its  confluence 
with  the  Conecuh  River,  Escambia 
County,  Alabama,  is  also  included.  The 
lateral  extent  of  Unit  3  is  the  ordinary 
high  water  line  on  each  bank  of  the 
associated  lakes,  rivers  and  shorelines. 

Sufficient  data  are  not  yet  available  to 
estimate  historic  or  current 
subpopulation  sizes  of  the  Escambia 
River  drainage  subpopulation. 
Collection  and  tagging  of  Gulf  sturgeon, 
monitoring,  and  eventual  subpopulation 
estimates  are  in  the  initial  phases  on  the 
Escambia  River  in  Florida  and  the 
Conecuh  River  in  Alabama. 

Suitable  spawning  habitat  (Parauka 
and  Giorgianni  in  prep.)  and  a  reported 
larval  sighting  (N.  Craft,  Department  of 
Environmental  Protection  (DEP),  pers. 
comm.  2001),  just  below  the  Point  A 
Dam  (221  rkm  (137  rmi)  on  the  Conecuh 
River  support  inclusion  of  critical 
habitat  upstream  to  the  Point  A  Dam. 
The  Point  A  Dam  prevents  sturgeon 
movement  further  upstream  at  all  flow 
conditions.  In  addition,  spawning  has 
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been  confirmed  between  rkm  161  and 
170  (nni  100  and  105.6)  (Craft  et  al. 
2001)  on  the  Conecuh  River.  The  use  of 
the  river  main  stem  for  spawning,  adult 
resting  areas,  juvenile  feeding  and 
resting,  and  the  use  for  migration  to 
these  sites  supports  our  inclusion  of  the 
Escambia/Conecuh  River  main  stem  as 
proposed  critical  habitat  for  the 
Escambia  River  subpopulation  of  Gulf 
sturgeon. 

Historic  sightings  reported  firom  the 
1910s  and  1920s,  and  as  recently  as 
1991,  have  been  documented  in 
Escambia  Coimty,  Alabama,  on  the 
Sepulga  River  (Reynolds  1993).  Estes 
(1991)  describes  the  Sepulga  as  having 
smooth  rock  walls,  and  long  pools  with 
stretches  of  rocky  shoals  and  sandbars. 
We  included  the  Sepulga  River  reach 
upstream  to  Alabama  County  Road  42, 
Escambia  Coimty,  Alabama,  because  it 
has  suitable  spawning  habitat  and 
documented  sightings. 

We  believe  it  is  most  likely  that  Gulf 
stiugeon  use  the  Escambia  River  main 
stem  and  all  the  distributaries  for 
exiting  and  entering  the  Escambia/ 
Conecuh  River.  GulJf  sturgeon  have  been 
documented  to  use  distributaries  near 
the  river  mouth  within  other  systems 
[e.g..  Suwannee,  Pearl,  and  Pascagoula 
River  systems)  for  migration  into  and 
out  of  riverine  habitat.  We,  therefore, 
have  included  all  distributaries  on  the 
Escambia  River  system  (i.e..  White 
River,  Little  White  River,  Simpson 
River,  and  Dead  River)  in  Unit  3. 

Unit  4.  Yellow  River  System  in  Santa 
Rosa  and  Okaloosa  Counties,  Florida 
and  Covington  County,  Alabama 

Unit  4  includes  the  Yellow  River 
main  stem  from  Alabama  State  Highway 
55,  Covington  Coimty,  Alabama, 
downstream  to  its  discharge  at 
Blackwater  Bay,  Santa  Rosa  County, 
Florida.  All  Yellow  River  distributaries 
(including  Weaver  River  and  Skim  Lake) 
discharging  into  Blackwater  Bay  are 
included.  The  Shoal  River  main  stem,  a 
Yellow  River  tributary,  from  Florida 
Highway  85,  Okaloosa  County,  Florida, 
to  its  confluence  with  the  YeUow  River, 
is  included.  The  Blackwater  River  from 
its  confluence  with  Big  Coldwater 
Creek,  Santa  Rosa  Coimty,  Florida, 
downstream  to  its  discharge  into 
Blackwater  Bay  is  included.  Wright 
Basin  and  Cooper  Basin,  Santa  Rosa 
County,  on  the  Blackwater  River  are 
included.  The  lateral  extent  of  Unit  4  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  lakes,  rivers  and 
shorelines. 

The  USGS  conducted  a  subpopulation 
study  in  the  Yellow  River  system  during 
the  spring  (May  to  July)  and  fall 
(October)  of  2001.  Based  on  the  capture 


of  98  fish  in  the  spring  and  the  capture/ 
recapture  of  94  fish  that  fall,  the  USGS 
estimated  the  subpopulation  to  consist 
of  580  Gulf  sturgeon  of  1  m  (3.3  ft)  or 
greater  in  size  (M.  Randall,  USGS,  pers. 
comm.  2001).  This  estimate  excludes 
fish  younger  than  3  to  4  years  of  age. 

Five  distinct  limestone  outcrops  have 
been  documented  as  possible  spawning 
sites  on  the  Yellow  River,  between  rkm 
43  and  134  (rmi  26.7  and  83.3)  (Parauka 
and  Giorgianni  in  prep.).  Several  sites   ' 
consist  of  brittle  marl  and  limestone, 
and  others  of  porous  limestone.  The 
lowest  downstream  site  (rkm  43  (rmi 
26.7))  is  a  primitive  rock  revetment,  a 
manmade  structure  with  a  fair  amount 
of  rock  substrate  (Craft  et  al.  2001).  In 
recent  years,  Alabama  State  biologists 
have  observed  young-of-year  Gulf 
sturgeon  near  limestone  outcrops  3.2  km 
(2  mi)  south  of  Alabama  State  Highway 
55  (136  rkm  (84  rmi))  (Craft  et  al.  2001), 
which  confirms  that  reproduction  is 
occiuring  within  this  subpopulation. 
The  river  upstream  of  Alabama  State 
Highway  55  is  shallow,  sandy,  and 
creek-like  and,  therefore,  not  believed 
suitable  for  spawning  (M.  Randall  pers. 
comm.  2001;  F.  Parauka  pers.comAi. 
2001;  G.  Morgan,  Conecuh  National 
Forest,  pers.  comm.  2001).  Preliminary 
surveys  located  four  potential  summer 
resting  areas  on  the  Yellow  River  main 
stem  (Craft  et  al.  2001).  Recent  fish 
captures  and  the  confirmation  of 
spawning  at  the  furthest  upstream 
spawning  habitat  location  near  Alabama 
State  Highway  55  support  our  inclusion 
of  the  Yellow  River  main  stem  to 
Alabama  State  Highway  55  (136  rkm  (84 
nni))  as  proposed  critical  habitat  for  the 
Yellow  River  subpopulation  of  Gulf 
sturgeon. 

The  inclusion  of  the  Shoal  River,  from 
the  Yellow  River  confluence  upstream 
to  the  Florida  Highway  85  bridge  (13 
rkm  (8  rmi)) ,  is  supported  as  proposed 
critical  habitat  because  it  is  a  confirmed 
summer  resting  area  (Lorio  2000).  The 
potential  for  distributaries  Weaver  River 
and  Skim  Lake  to  be  used  for  migration 
to  and  from  the  Yellow  River  system 
(Craft  et  al.  2001)  supports  their 
inclusion  as  proposed  critical  habitat. 
The  current  and  historic  use  of  deep 
holes  by  Gulf  sturgeon  on  the 
Blackwater  River  main  stem  and 
between  Wright  Basin  and  Cooper  Basin 
demonstrate  the  importance  of  this  area 
for  summer  resting  and  staging 
(Reynolds  1993,  Craft  et  al.  2001)  and 
support  its  inclusion  as  proposed 
critical  habitat  for  the  Yellow  River 
subpopulation. 


Unit  5.  Choctawhatchee  River  System  in 
Holmes,  Washington,  and  Walton 
Counties,  Florida  and  Dale,  Coffee, 
Geneva,  and  Houston  Counties, 
Alabama 

Unit  5  includes  the  Choctawhatchee 
River  main  stem  from  its  confluence 
with  the  west  and  east  fork  of  the 
Choctawhatchee  River,  Dale  County, 
Alabama,  downsti«am  to  its  discharge  at 
Choctawhatchee  Bay,  Walton  County, 
Florida.  The  distributaries  discharging 
into  Choctawhatchee  Bay  known  as 
Mitchell  River,  Indian  River,  Cypress 
River,  and  Bells  Leg  are  included.  The 
Boynton  Cutoff,  Washington  County, 
Florida,  which  joins  the 
Choctawhatchee  River  main  stem,  and 
Holmes  Creek,  Washington  Coimty, 
Florida,  are  included.  The  section  of 
Holmes  Creek  fi'om  Boynton  Cutoff  to 
the  mouth  of  Holmes  Creek,  Washington 
County,  Florida,  is  included.  The  Pea 
River  main  stem,  a  Choctawhatchee 
River  tributary,  from  the  Elba  Dam, 
Coffee  County,  Alabama,  to  its 
confluence  with  the  Choctawhatchee 
River,  Geneva  County,  Alabama,  is 
included.  The  lateral  extent  of  Unit  5  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

Preliminary  estimates  of  the  size  of 
the  Gulf  sturgeon  subpopulation  in  the 
Choctawhatchee  River  system  are  2,000 
to  3,000  fish  over  61  cm  (24  inches  (in)) 
total  length  (F.  Parauka  pers.  comm. 
2001). 

Biologists  have  located  Gulf  sturgeon 
within  .8  rkm  (.5  rmi)  downstream  of 
the  Elba  Dam,  Coffee  County,  Alabama, 
on  the  Pea  River  (Lorio  2000)  and  have 
identified  suitable  spawning  habitat 
fi'om  the  Elba  Dam  to  the  Pea  River 
mouth  (Parauka  and  Giorgianni  in  prep., 
Zehfuss  et  al.  in  prep.).  The  Elba  Dam 
prevents  sturgeon  movement  further 
upstream  at  all  flow  conditions.  This 
river  reach  has  one  confirmed  spawning 
site,  and  Gulf  sturgeon  often  use  the   ' 
lower  reach  for  summer  resting  (Fox  et 
al.  2000,  Hightower  et  al.  in  press). 
Suitable  spawning  and  resting  habitat, 
confirmed  spawning,  and  young-of-year 
and  juvenile  feeding  (F.  Parauka  pers. 
comm.  2001)  support  inclusion  of  the 
Pea  River  reach  as  proposed  critical 
habitat. 

Five  spawning  sites  and  seven  resting 
areas  have  been  identified  on  the 
Choctawhatchee  River  main  stem 
between  the  river  mouth  (0  rkm  (0  rmi)) 
and  upstream  to  150  rkm  (93  rmi) 
(Hightower  et  al.  in  press,  Zehfuss  et  al. 
in  prep.).  Biologists  have  identified 
suitable  spawning  habitat  (limestone 
outcrops)  periodically  between  135  rkm 
(84  rmi)  to  the  confluence  of  the  West 
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Foric  Choctawhatchee  River  and  East 
Fork  Choctawhatchee  River  (224  rkm 
(139  rmi))  (H.  Blalock-Herod,  FWS,  pers. 
comm.  2002;  Parauka  and  Giorgianni  in 
prep.;  Zehfuss  et  al.  in  prep.).  Fox  et  al. 
(2000)4ocated  a  male  at  150  rkm  (93 
rmi)  and  another  male  in  spawning 
condition  near  Newton  (214  rkm  (133 
rmi))  on  the  Choctawhatchee  River,  8 
rkm  (5  rmi)  downstream  of  the 
confluence  of  the  West  Fork 
Choctawhatchee  River  and  East  Fork 
Choctawhatchee  River.  Since  Gulf 
sturgeon  rarely  occur  upstream  of 
spawning  grounds,  we  have  included  up 
to  the  confluence  of  West  Fork 
Choctawhatchee  River  and  East  Fork 
Choctawhatchee  River  for  ease  of 
identification  and  with  the  probability 
of  unconfirmed  spawning  grounds. 
Suitable  habitat,  confirmed  spawning, 
and  young-of-year  and  juvenile  feeding 
support  the  inclusion  of  the 
Choctawhatchee  River  main  stem  as 
proposed  critical  habitat. 

NJo  sturgeon  have  been  documented 
within  Holmes  Creek,  except  for  the 
section  that  connects  the 
Choctawhatchee  River  and  Boynton 
Cutoff,  north  and  south.  We  have 
included  this  river  section  of  Holmes 
Creek  because  it  acts  as  part  of  the 
Choctawhatchee  River  main  stem.  In 
1994,  Gulf  sturgeon  were  captured 
during  March  and  April  at  the  mouths 
of  Indian  River,  Cypress  River,  and  Bells 
Leg,  indicating  that  sturgeon  probably 
use  these  distributaries  as  migratory 
corridors  to  and  fi'om  the 
Choctawhatchee  River  main  stem.  All 
distributaries,  including  the  Indian 
River,  Cypress  River,  Bells  Leg,  and 
Mitchell  River,  are  included  as 
proposed  critical  habitat. 

Unit  6.  Apalachicola  River  System  in 
Franklin,  Gulf,  Liberty,  Calhoun, 
Jackson,  and  Gadsen  Counties,  Florida 

Unit  6  includes  the  Apalachicola 
River  mainstem,  beginning  from  the  Jim 
Woodruff  Lock  and  Dam,  Gadsden  and 
Jackson  Counties,  Florida,  downstream 
to  its  discharge  at  East  Bay  or 
Apalachicola  Bay,  Franklin  County, 
Florida.  All  Apalachicola  River 
distributaries,  including  the  East  River, 
Little  St.  Marks  River,  St.  Marks  River, 
Franklin  County,  Florida,  to  their 
discharge  into  East  Bay  and/or 
Apalachicola  Bay  are  included.  The 
entire  main  stem  of  the  Brothers  River, 
Franklin  and  Gulf  Counties,  Florida,  a   ' 
tributary  of  the  Apalachicola  River,  is 
included.  The  lateral  extent  of  Unit  6  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

Based  on  mark/recapture  studies 
conducted  in  1998  and  1999  in  the 


Apalachicola  River  downstream  of  Jim 
Woodruff  Lock  and  Dam,  the  summer 
subpopulation  of  subadult  and  adult 
Gulf  sturgeon  was  estimated  to  be 
between  270  and  321  individuals  (FWS 
1998, 1999).  Seventy-one  sturgeon  were 
collected  in  the  upper  Brothers  River, 
upstream  of  the  Brickyard  Cutoff  and 
downstream  of  Bearman  Creek  between 
June  and  September  1999  (FWS  1999. 
Lorio  2000).  Gulf  sturgeon  captured  on 
the  Brothers  River  have  not  been 
included  in  the  Apalachicola  River 
subpopulation  size  estimate  although 
they  are  believed  to  be  part  of  the 
subpopulation. 

The  Gulf  sturgeon  became  restricted 
to  the  portion  of  the  Apalachicola  River 
downstream  of  the  Jim  Woodruff  Lock 
and  Dam  upon  the  construction  of  the 
dam  in  the  1950s.  Wooley  et  al.  (1982) 
documented  the  capture  of  two  Gulf 
sturgeon  larvae  on  the  Apalachicola 
River  just  downstream  of  the  Jim 
Woodruff  Lock  and  Dam,  thereby 
confirming  successful  spawning  up  to 
the  dam.  Resting  aggregations  are  often 
seen  at  the  base  of  die  dam.  Seven 
potential  spawning' sites  have  been 
identified  in  the  upper  Apalachicola 
River  between  Highway  20  and  the  Jim 
Woodruff  Lock  and  Dam  (120  to  171  km 
(76  to  106  rmi))  (Parauka  and  Giorgianni 
in  prep.).  Suitable  spawning  and  resting 
habitat,  confirmed  spawning,  and 
young-of-year  and  juvenile  feeding 
support  inclusion  of  the  Apalachicola 
River  as  proposed  critical  habitat. 

The  entire  main  stem  of  the  Brothers 
River,  a  major  tributary  of  the 
Apalachicola  River,  is  also  included  as 
proposed  critical  habitat.  Spawning  has 
not  been  documented  within  this 
tributary,  but  an  important  resting  area 
is  located  in  the  uppermost  section  of 
the  Brothers  River  between  Brickyard 
Cutoff  and  Bearman  Creek  (FWS  1999, 
Lorio  2000).  Sturgeon  use  the  lower 
Brothers  River  as  a  resting  and  possible 
osmoregulation  area  (staging)  before 
migrating  into  the  estuarine  and  marine 
habitats  for  winter  feeding  (Wooley  and 
Crateau  1985).  The  Apalachicola  River 
distributaries,  including  the  East  River, 
St.  Marks  River  and  Little  St.  Marks 
River,  are  included,  based  on 
information  derived  from  other  systems. 
Gulf  sturgeon  tend  to  use  more  than  just 
the  main  stem  for  migration  into  and  out 
of  the  river  systems  (e.g.,  Suwannee, 
Choctawhatchee,  and  Pearl  River 
systems). 

Unit  7.  Suwannee  River  System  in 
Hamilton,  Suwannee,  Madison, 
Lafayette,  Gilchrist,  Levy,  Dixie,  and 
Columbia  Counties,  Florida 

Unit  7  includes  the  Suwannee  River 
main  stem,  beginning  from  its 


confluence  with  Long  Branch  Creek, 
Hamilton  County,  Florida,  downstream 
to  the  mouth  of  the  Suwannee  River.  It 
includes  all  the  Suwaimee  River 
distributaries,  including  the  East  Pass, 
West  Pass,  Wadley  Pass,  and  Alligator 
Pass,  Dixie  and  Levy  Counties,  Florida, 
to  their  discharge  into  the  Suwannee 
Sound  or  the  Gulf  of  Mexico.  The 
Withlacoochee  River  main  stem  fiom 
Florida  State  Road  6,  Madison  and 
Hamilton  Coimties,  Florida,  to  its 
confluence  with  the  Suwannee  River  is 
included.  The  lateral  extent  of  Unit  7  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

The  Suwannee  River  supports  the 
largest  Gulf  sturgeon  subpopulation 
among  the  coastal  rivers  of  the  Gulf  of 
Mexico  (Huff  1975,  Gilbert  1992).  Sulak 
and  Clugston  (1999)  reported  5,344 
uniquely  tagged  Suwannee  River 
sturgeons  from  1986  to  1998.  Multiple 
models  using  various  age  classes  have 
been  used  to  estimate  the  subpopulation 
size  of  Gulf  sturgeon  on  the  Suwannee 
River  system.  Chapman  et  al.  (1997) 
estimated  the  subpopulation  at  3,152 
fish  greater  than  age  6.  Sulak  and 
Clugston's  (1999)  estimate  was  7,650 
individuals  greater  than  61  cm  (24  in) 
total  length  and  older  than  age  2.  Pine 
et  al.  (2001)  estimated  the  Suwaimee 
River  subpopulation  at  5,500 
individuals  ages  2  to  25.  Based  on 
intensive  egg  sampling  efforts 
conducted  between  1993  and  1998. 
Sulak  and  Clugston  (1999)  estimated 
that  30  to  90  female  fish  spawn  per  year. 

Marchant  and  Shutters  (1996) 
collected  two  Gulf  sturgeon  eggs  in 
April  1993  on  the  Suwannee  River. 
These  were  the  first  eggs  reported  from 
the  wild  for  Gulf  sturgeon.  Between 
1993  and  1998,  three  spawning  sites 
were  confirmed  with  the  collection  of 
Gulf  sturgeon  eggs  on  artificial  substrate 
samplers  (Marchant  and  Shutters  1996, 
Sul^  and  Clugston  1999).  Young-of- 
year  have  been  documented  using 
between  rkm  10  to  237  (rmi  6.2  to  147.3) 
on  the  Suwannee  River  main  stem  (Carr 
et  al.  1996a,  Sulak  and  Clugston  1999). 
The  young-of-year  sturgeon  located  at 
rkm  237  (rmi  147.3),  north  Of  Interstate 
75,  by  Sulak  and  Clugston  (1999)  was 
likely  spawned  in  the  river  as  far 
upstream  as  Big  Shoals  and  was 
captured  on  its  way  downstream  (M. 
Randall  pers.  comm.  2002).  It  is 
believed  that  the  farthest  upstream  that 
sturgeon  spawn  during  high  water  is  Big 
Shoals,  near  White  Springs.  Hamilton 
and  Columbia  Counties,  Florida,  but 
.  adult  sturgeon  are  probably  unable  to 
move  upstream  of  Big  Shoals  (Huff 
1975;  K.  Sulak,  USGS,  pers.  comm. 
2002:  M.  Randall  pers.  comm.  2002). 
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Suitable  spawning  habitat  has  been 
identiHed  upstream  to  Big  Shoals  (Huff 
1975;  H.  Blalock-Herod,  FWS.  pers. 
conun.  2002).  Foster  and  Clugston 
(1997)  located  five  major  resting  areas 
throughout  the  Suwannee  River.  A  deep 
river  bend  and  a  shallow  sandy  section 
were  characteristic  featiires  of  the 
resting  areas  (Foster  and  Clugston  1997). 
Confinned  use  for  spawning,  identified 
and  probable  spawning  habitat 
upstream  to  Big  Shoals,  young-of  year 
and  juvenile  feeding,  and  siunmer 
resting  support  the  inclusion  of  the 
Suwaimee  River  as  proposed  critical 
habitat.  For  ease  of  identification,  the 
Suwannee  River  has  been  included 
upstream  of  Big  Shoals  .8  rkm  (.5  rmi) 
to  its  confluence  with  Long  Branch 
Creek. 

Adult  Gulf  sturgeon  sightings  and 
suitable  spawning  habitat  on  the  lower 
Withlacoochee  River  near  Florida  State 
Road  141,  Hamilton  and  Madison 
Counties,  Florida,  support  the  inclusion 
of  this  area  as  proposed  critical  habitat. 
We  have  included  shoals  (5  rkm  (3  rmi)) 
located  just  upstream  of  where  stiugeon 
have  been  observed  as  possible 
spawning  habitat,  and  have  stopped  at 
Florida  State  Road  6  (14  rkm  (9  rmi)), 
upstream  from  the  shoals,  for  ease  of 
identification. 

The  Suwannee  River  branches  near  its 
mouth  into  the  East  Pass  and  West  Pass. 
Gulf  stiirgeon  adults  use  the  East  Pass 
and  West  Pass  for  emigration  and 
immigration  (Mason  and  Clugston  1993, 
Edwards  et  al.  in  prep.).  The  West  pass 
is  divided  into  two  primary  channels — 
Wadley  Pass,  connected  to  the  Gulf  of 
Mexico  by  a  straight  dredged  channel 
across  the  northern  portion  of  the 
Soimd.  and  AlUgator  Pass,  used  by 
juveniles  (Huff  1975),  connected  to  the 
Gulf  of  Mexico  by  an  undredged,  natiual 
channel.  Confirmed  use  of  the  East  Pass, 
West  Pass,  and  Alligator  Pass,  and 
probable  use  of  the  Wadley  Pass  by 
adult  and  juvenile  Gulf  sturgeon  for 
migration  and  feeding  support  the 
inclusion  of  all  distributaries  of  the 
Suwannee  River  as  proposed  critical 
habitat. 

Unit  8.  Lake  Pontchartrain.  Lake  St. 
Catherine,  The  Rigolets.  Little  Lake, 
Lake  Borgne,  and  Mississippi  Sound  in 
Jefferson,  Orleans.  St.  Tammany,  and 
St.  Bernard  Parish,  Louisiana,  Hancock, 
Jackson,  and  Harrison  Counties  in 
^4ississippi,  and  in  Mobile  County, 
Alabama 

Unit  8  encompasses  Lake 
Pontchartrain  east  of  the  Lake 
Pontchartrain  Causeway,  all  of  Little 
Lake,  The  Rigolets,  Lake  St.  Catherine, 
Lake  Borgne,  including  Heron  Bay,  and 
the  Mississippi  Sound.  Proposed  critical 


habitat  follows  the  shorelines  around 
the  perimeters  of  each  included  lake. 
The  Mississippi  Sound  includes 
adjacent  open  bays  including 
Pascagoula  Bay,  Point  aux  Chenes  Bay, 
Grand  Bay,  Sandy  Bay,  and  barrier 
island  passes,  including  Ship  Island 
Pass,  Dog  Keys  Pass,  Horn  Island  Pass, 
and  Petit  Bois  Pass.  The  northern 
boundary  of  the  Mississippi  Sound  is 
the  shoreline  of  the  mainland  between 
Heron  Bay  Point,  Mississippi  and  Point 
aux  Pins,  Alabama.  Proposed  critical 
habitat  excludes  St.  Louis  Bay,  north  of 
the  railroad  bridge  across  its  mouth; 
Biloxi  Bay,  north  of  the  U.S.  Highway 
90  bridge;  and  Back  Bay  of  Biloxi.  The 
southern  boundary  follows  along  the 
broken  shoreline  of  Lake  Borgne  created 
by  low  swampy  islands  from 
Malheureiix  Point  to  Isle  au  Pitre.  From 
the  northeast  point  of  Isle  au  Pitre,  the 
boundary  continues  in  a  straight  north- 
northeast  line  to  the  point  1  nautical 
mile  (nm)  (1.9  km)  seaward  of  the 
western  most  extremity  of  Cat  Island 
(30°13'N,  ag^lCW).  The  southern 
boimdary  continues  1  nm  (1.9  km) 
offshore  of  the  barrier  islands  and 
offshore  of  the  72  COLREGS  lines  at 
barrier  island  passes  (defined  at  33  CFR 
80.815(c),  (d)  and  (e))  to  the  eastern 
boundary.  Between  Cat  Island  and  Ship 
Island  there  is  no  72  COLREGS  line.  We 
therefore,  have  defined  that  section  of 
the  southern  boundary  as  1  nm  (1.9  km) 
offshore  of  a  straight  line  drawn  fit>m 
the  southern  tip  of  Cat  Island  to  the 
western  tip  of  Ship  Island.  The  eastern 
boundary  is  the  line  of  longitude 
88°18.8'W  from  its  intersection  with  the 
shore  (Point  aux  Pins)  to  its  intersection 
with  the  southern  boimdary.  The  lateral 
extent  of  Unit  8  is  the  MHW  line  on 
each  shoreline  of  the  included  water 
bodies  or  the  entrance  to  rivers,  bayous, 
and  creeks. 

The  Pearl  River  and  its  distributaries 
flow  into  The  Rigolets,  Little  Lake,  and 
Lake  Borgne,  the  western  extension  of 
Mississippi  Sound.  The  Rigolets 
connect  Lake  Pontchartrain  and  Lake  St. 
Catherine  with  Little  Lake  and  Lake 
Borgne.  The  Pascagoula  River  and  its 
distributaries  flow  into  Pascagoula  Bay 
and  Mississippi  Sound. 

This  proposed  imit  provides  juvenile, 
subadult  and  adult  feeding,  resting,  and 
passage  habitat  for  Gulf  sturgeon  from 
the  Pascagoula  and  the  Pearl  River 
subpopulations.  One  or  both  of  these 
subpopulations  have  been  doamiented 
by  tagging  data,  historic  sightings,  and 
incidental  captxu^s  as  using  Pascagoula 
Bay,  The  Rigolets,  the  eastern  half  of 
Lake  Pontchartrain,  Little  Lake,  Lake  St. 
Catherine,  Lake  Borgne,  Mississippi 
Sound,  within  1  nm  (1.9  km)  of  the 
nearshore  Gulf  of  Mexico  adjacent  to  the 


barrier  islands  and  within  the  passes 
(Davis  et  al.  1970,  Reynolds  1993, 
Rogillio  1993,  Morrow  et  al.  1998a,  Ross 
et  al.  2001a,  Rogillio  et  al.  in  prep.,  F. 
Parauka  pers.  comm.  2002).  Substrate  in 
these  areas  ranges  from  sand  to  sik,  all 
of  which  contain  known  Gulf  sturgeon 
prey  items  (Abele  1986,  American 
Fisheries  Society  1989,  Menzel,  1971). 

The  Rigolets  is  a  11.3  km  (7  mi)  long 
and  about  0.6  km  (0.4  mi)  wide  passage 
connecting  Lake  Pontchartrain  and  Lake 
Borgne  (U.S.  Department  of  Commerce 
(USDOC)  2002).  This  brackish  water 
area  is  used  by  adult  Gulf  sturgeon  as  a 
staging  area  for  osmoregulation  and  for 
passage  to  and  from  wintering  areas 
(Rogillio  et  al.  in  prep.).  Lake  St. 
Catherine  is  a  relatively  shallow  lake 
with  depths  averaging  approximately 
1.2  m  (4  ft),  connected  to  The  Rigolets 
by  Sawmill  Pass.  Bottom  sediments  in 
Sawmill  Pass  are  primarily  silt,  while 
Lake  Catherine's  bottom  is  composed  of 
silt  and  sand  (Barett  1971).  Incidental 
catches  of  Gulf  stiugeon  are 
documented  from  Lake  St.  Catherine    . 
and  Sawmill  Pass  (Reynolds  1993;  H. 
Rogillio,  Louisiana  Department  of 
Wildlife  and  Fisheries,  pers.  comm. 
2002).  Based  on  the  proximity  of  Little 
Lake,  Lake  St  Catherine,  and  Sawmill 
Pass  to  The  Rigolets  and  Pearl  River,  we 
believe  these  areas  are  also  used  for 
staging  and  feeding  and,  therefore,  are 
including  them  with  the  Rigolets  as 
proposed  critical  habitat. 

Rogillio  (1990)  and  Morrow  et  al. 
(1996)  indicated  that  Lake  Pontchartrain 
and  Lake  Borgne  were  used  by  Gulf 
sturgeon  as  wintering  habitat,  with  most 
catches  during  late  September  through 
March.  Lake  Pontchartrain  is  57.9  km 
(36  mi)  long,  35.4  km  (22  mi)  wide  at 
its  widest  point,  and  3  to  4.9  m  (10  to 
16  ft)  deep  (USDOC  2002).  Morrow  et  al. 
(1996)  documented  Gulf  sturgeon  from 
the  Pearl  River  system  using  Lake    - 
Pontchartrain  (verified  by  tags)  and 
siunmarized  existing  Gulf  sturgeon 
records,  which  indicated  greater  use  of 
the  eastern  half  of  Lake  Pontchartrain. 
Although  Rogillio  et  al.  (in  prep.)  did 
not  relocate  any  of  their  sonic  tagged 
adult  Gulf  stiu-geon  in  Lake 
Pontchartrain,  H.  Rogillio  (pers.  comm. 
2002)  believes  the  eastern  part  of  this 
lake  to  be  an  important  winter  habitat 
for  juveniles  and  subadults  based  on 
previous  records.  We  believe  that  Gulf 
sturgeon  feed  in  Lake  Pontchartrain 
during  the  winter.  The  Lake 
Pontchartrain  Causeway,  twin  toll 
highway  bridges,  extends  33.6  km  (20.9 
mi)  across  Lake  Pontchartrain  from 
Indian  Beach  on  the  south  shore  to 
Lewisburg  and  Mandeville  on  the  north 
shore.  Sediment  data  from  Lake 
Pontchartrain  indicate  sediments  have  a 
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greater  sand  content  east  of  the 
causeway  (Barret  1976,  Manheim  et  al. 
2002).  Most  records  from  Lake 
Pontchartrain  are  located  east  of  the 
causeway,  with  concentrations  near 
Bayou  Lacombe  and  Goose  Point,  both 
on  the  eastern  north  shore  (Reynolds 
1993,  Morrow  et  al.  1996).  Gulf  sturgeon 
have  also  been  documented  west  of  the 
causeway,  generally  near  the  mouths  of 
small  river  systems  (Davis  1970).  We 
have  excluded  the  western  half  of  Lake 
Pontchartrain,  however,  because  we 
believe  that  the  sturgeon  using  these 
areas  are  coming  from  these  western 
tributaries  and  not  the  Pearl  River. 

Lake  Pontchartrain  connects  by  The 
Rigolets  with  Lake  Borgne.  Lake  Borgne, 
the  western  extension  of  Mississippi 
Sound,  is  partly  separated  from 
Mississippi  Soimd  by  Grassy  Island, 
Half  Moon  (Grand)  Island  and  Le  Petit 
Pass  Island.  Lake  Borgne  is 
approximately  14.3  km  (23  mi)  in 
length,  3  to  6  km  (5  to  10  mi)  in  vddth 
and  1.8  to  3  m  (6  to  10  ft)  in  depth 
(USDOC  2002).  Most  of  Lake  Borgne 
sediment  is  clay  and  silt  (Barett  1971). 
Many  Gulf  sturgeon  were  anecdotally 
reported  as  taken  incidentally  in  shrimp 
trawls  in  Lake  Borgne  0.6  to  1.2  km  (1 
to  2  mi)  south  of  the  Pearl  River 
between  August  and  October  from  the 
1950s  through  the  1980s  (Reynolds 
1993).  There  are  twenty-two  additional 
records  of  Gulf  sturgeon  in  Lake  Borgne 
(D.  Walther,  FWS,  pers.  comm.  2002). 
Known  locations  are  spread  out  around 
the  perimeter  of  the  Lake,  including  at 
the  mouth  of  The  Rigolets,  Violet  Canal, 
Bayou  Bienvenue,  Polebe,  Alligator 
Point,  and  at  Half  Moon  Island 
(Reynolds  1993).  We  are  proposing  to 
include  all  of  Lake  Borgne  as  critical 
habitat. 

The  Mississippi  Soimd  is  separated 
from  the  Gulf  of  Mexico  by  a  chain  of 
barrier  islands,  including  Cat,  Ship, 
Horn,  and  Petit  Bois  Islands.  Natural 
depths  of  3.7-5.5  m  (12  to  18  ft)  are 
found  throughout  the  Soimd  and  a 
channel  3.7  m  (12  ft)  deep  has  been 
dredged  where  necessary  from  Mobile 
Bay  to  New  Orleans  (USDOC  2001). 
Incidental  captures  and  recent  studies 
confirm  that  both  Pearl  River  and 
Pascagoula  River  adult  Gulf  sturgeon 
winter  in  the  Mississippi  Sound, 
paiticularly  around  barrier  islands  and 
barrier  islands  passes  (Reynolds  1993, 
Ross  et  al.  2001a,  Rogillio  et  al.  in 
prep.).  Pascagoula  Bay  is  adjacent  to  the 
Mississippi  Sound.  Gulf  sturgeon 
exiting  the  Pascagoula  River  move  both 
east  and  west,  with  telemetry  recoveries 
as  far  east  as  Dauphin  Island  and  as  far 
west  as  Cat  Island  and  the  entrance  to 
Lake  Pontchartrain,  Louisiana  (Ross  et 
al.  2001a).  Gulf  sturgeon  from  the  Pearl 


River  subpopulation  have  been 
documented  scattered  between  Cat 
Island,  Ship  Island,  Horn  Island,  and 
east  of  Petit  Bois  Islands  to  the  Alabama 
State  line  (Rogillio  et  al.  in  prep.),  Gulf 
sturgeon  have  also  been  documented 
within  1  nm  (1.9  km)  off  the  barrier 
islands  of  Mississippi  Sound.  We, 
therefore,  have  included  1  nm  (1.9  km) 
offshore  of  the  barrier  islands  of 
Mississippi  Sound.  Habitat  used  by  Gulf 
sturgeon  in  the  vicinity  of  the  barrier 
islands  is  1.9  to  5.9  m  (6.2  to  19.4  ft) 
deep  (average  4.2  m  (13.8  ft)),  with  clean 
sand  substrata  (Heise  et  al.  1999b,  Ross 
et  ay.  2001a,  Rogillio  et  al.  in  prep.). 
Preliminary  data  itom  substrate  samples 
taken  in  the  barrier  island  areas'  indicate 
that  all  samples  contained  lancelets 
(Ross  et  al.  2001a).  Inshore  locations 
where  Gulf  sturgeon  were  located  (Deer 
Island,  Round  Island)  were  1.9  to  2.8  m 
(6.2  to  9.2  ft)  deep  and  all  had  mud 
(mostly  silt  and  clay)  substrata  (Heise  et 
al.  1999b)  typical  of  substrates 
supporting  known  Gulf  sturgeon  pr^. 

Unit  9.  Pensacola  Bay  System  in 
Escambia  and  Santa  Rosa  Counties, 
Florida 

Unit  9  includes  Pensacola  Bay  and  its 
adjacent  main  bays  and  coves.  These 
include  Big  Lagoon,  Escambia  Bay,  East 
Bay,  Blackwater  Bay,  Bayou  Grande, 
Macky  Bay,  Saultsmar  Cove,  Bass  Hole 
Cove,  and  Catfish  Basin.  All  other  bays, 
bayous,  creeks,  and  rivers  are  excluded 
at  their  mouths.  The  western  boundary 
is  the  Florida  State  Highway  292  Bridge 
crossing  Big  Lagoon  to  Perdido  Key.  The 
southern  boundary  is  the  72  COLREGS 
line  between  Perdido  Key  and  Santa 
Rosa  Island  (defined  at  33  CFR  80.810 
(g)).  The  eastern  boundary  is  the  Florida 
State  Highway  399  Bridge  at  Gulf 
Breeze,  Florida.  The  lateral  extent  of 
Unit  9  is  the  MHW  line  on  each 
shoreline  of  the  included  water  bodies. 

The  Pensacola  Bay  system  includes 
five  interconnected  bays,  including 
Escambia  Bay,  Pensacola  Bay, 
Blackwater  Bay,  East  Bay,  and  the  Santa 
Rosa  Sound.  The  Santa  Rosa  Sound  is 
addressed  separately  in  proposed  Unit 
10.  The  Escambia  River  and  its 
distributaries  (Little  White  River,  Dead 
River,  and  Simpson  River)  empty  into 
Escambia  Bay,  including  Bass  Hole 
Cove,  Saultsmar  Cove,  and  Macky  Bay. 
The  Yellow  River  empties  into 
Blackwater  Bay.  The  entire  system 
discharges  into  the  Gulf  of  Mexico, 
primarily  through  a  narrow  pass  at  the 
mouth  of  Pensacola  Bay. 

The  Pensacola  Bay  system  provides 
winter  feeding  and  migration  habitat  for 
Gulf  sturgeon  from  the  Escambia  River 
and  Yellow  River  subpopulations.  Over 
the  past  four  years,  researchers  of  the 


Florida  Department  of  Environment 
Protection  (FDEP)  have  conducted 
tracking  studies  in  the  Pensacola  Bay 
system  to  observe  Gulf  sturgeon  winter 
migrations.  They  have  identified 
specific  areas  in  the  bays  where 
Escambia  River  and  Yellow  River  Gulf 
sturgeon  collect,  or  migrate  through, 
during  the  fall  and  winter  season.  These 
studies  also  identified  two  main  habitat 
types  where  Gulf  sturgeon  concentrate 
diuing  winter  months.  Movement  is 
generally  along  the  shoreline  area  of 
Pensacola  Bay.  Gulf  sturgeon  showed  a 
preference  for  several  areas  in  the  bay, 
including  Redfish  Point,  Fort  Dickens, 
and  Escribano  Point,  near  Catfish  Basin 
(FWS  1998,  Craft  et  al.  2001).  Sandy 
shoal  areas,  located  along  the  south  and 
east  side  of  Garcon  Point,  south  shore  of 
East  Bay  (Redfish  Point  area)  and  near 
Fair  Point,  appear  to  be  commonly  used, 
especially  in  the  fall  and  early  spring. 
During  midwinter,  common  areas  are  in 
deep  holes  located  north  of  the  barrier 
island  at  Ft.  Pickens,  south  of  the 
Pensacola  Naval  Air  Station,  and  at  the 
entrance  of  Pensacola  Pass.  The  depth 
in  these  areas  ranges  from  6  to  12.1  m 
(20  to  40  ft).  Other  areas  where  tagged 
fish  were  frequently  located  include 
Escribano  Point,  near  Catfish  Basin,  and 
the  mouth  of  the  Yellow  River.  Previous 
incidental  captures  of  Gulf  sturgeon 
have  been  recorded  in  Pensacola  Bay, 
Big  Lagoon,  and  Bayou  Grande 
(Reynolds  1993,  Lorio  2000). 

Unit  10.  Santa  Rosa  Sound  in  Escambia. 
Santa  Rosa,  and  Okaloosa  Counties, 
Florida 

Unit  10  includes  the  Santa  Rosa 
Sound,  bounded  on  the  west  by  the 
Florida  State  Highway  399  bridge  in 
Gulf  Breeze,  Florida.  The  eastern 
boundary  is  the  U.S.  Highway  98  bridge 
in  Fort  Walton  Beach,  Florida.  The 
northern  and  southern  boundaries  of 
Unit  10  are  formed  by  the  shorelines  to 
the  MHW  line  or  by  the  entrance  to 
rivers,  bayous,  and  creeks. 

The  Santa  Rosa  Sound  is  a  lagoon 
between  the  mainland  and  Santa  Rosa 
Island  that  connects  Pensacola  Bay  in 
the  west  with  Choctawhatchee  Bay  in 
the  east.  The  Sound  extends 
approximately  57.9  km  (35.9  mi)  along 
an  east- west  orientation,  varying  in 
width  between  0.32  and  3.5  km  (0.2  to 
2.2  mi)  (FDEP  1993).  The  Intracoastal 
Waterway  transects  the  sound.  The 
Santa  Rosa  Sound  is  proposed  as  critical 
habitat  because  we  believe  it  provides 
one  continuous  migratory  pathway 
between  Choctawhatchee  Bay, 
Pensacola  Bay,  and  the  Gulf  of  Mexico 
for  feeding  and  genetic  interchange. 
Within  the  last  3,000  years,  periodic 
shoaling  closed  the  opening  of 
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Choctawhatchee  Bay  to  the  Gulf  of 
Mexico.  For  many  years,  the  Santa  Rosa 
Sound  provided  the  only  way  for 
Choctawhatchee  River  Gulf  sturgeon  to 
migrate  to  the  Gulf  of  Mexico  (Wakeford 
2001).  Recent  locations  of  subadult  and 
adult  Gulf  stiirgeon  within  the  Santa 
Rosa  Sound  confirm  its  present  use  by 
the  Choctawhatchee  River 
subpopulations  (F.  Parauka  pers.  comm. 
2002,  Fox  et  al.-  in  press).  The  Escambia 
and  Yellow  River  subpopulations  may 
also  use  this  area  due  to  its  close 
proximity.  Gulf  sturgeon  have  been 
located  mid-channel  and  in  shoreline 
areas  in  2  to  5.2  m  (6.6  to  17.1  ft)  depths 
and  sand  substrate.  The  approximate 
length  of  the  proposed  critical  habitat 
unit  is  52.8  km  (33  miles).  Bridges  were 
chosen  as  the  eastern  and  western 
boundaries  for  ease  in  identification. 
Any  portion  of  the  sound  not  included 
in  diis  imit  is  captiued  by  the  adjacent 
critical  habitat  units. 

Unit  11.  Florida  Nearshore  Gulf  of 
Mexico  Unit  in  Escambia,  Santa  Rosa, 
Okaloosa,  Walton,  Bay,  and  Gulf 
Counties  in  Florida 

Unit  1 1  includes  a  portion  of  the  Gulf 
of  Mexico  as  defined  by  the  following 
boimdaries.  The  western  boimdary  is 
the  line  of  longitude  87°20.0'  W 
(approximately  1  nm  (1.9  km)  west  of 
Pensacola  Pass)  from  its  intersection 
with  the  shore  to  its  intersection  with 
the  southern  boundary.  The  northern 
boundary  is  the  MHW  of  the  mainland 
shoreline  and  the  72  COLREGS  lines  at 
passes  as  defined  at  30  CFR  80.810  (a- 
g).  The  southern  boimdary  is  1  nm  (1.9 
km)  offshore  of  the  northern  boundary. 
The  eastern  boundary  is  the  line  of 
longitude  85°17.0'  W  from  its 
intersection  with  the  shore  (near  Money 
Bayou  between  Cape  San  Bias  and 
Indian  Peninsula)  to  its  intersection 
with  the  southern  boimdary. 

Unit  11  includes  winter  feeding  and 
migration  habitat  for  Gulf  sturgeon  from 
the  Yellow  River,  Choctawhatchee 
River,  and  Apalachicola  River 
subpopulations.  Telemetry  relocation 
data  suggest  that  these  subpopulations 
feed  in  nearshore  Gulf  of  Mexico  waters 
between  their  natal  river  systems  (Fox  et 
al.  in  press,  F.  Parauka  pers.  comm. 
2002).  Gulf  sturgeon  from  the 
Choctawhatchee  River  subpopulation 
have  been  documented  both  east  and 
west  of  Choctawhatchee  Bay  (F.  Parauka 
pers.  conun.  2002,  Fox  et  al.  in  press), 
to  the  winter  of  2001-2002,  the  USGS 
and  FWS  attached  pop-up  satellite  tags 
to  20  Gulf  sturgeon  (12  from  the 
Suwannee  River,  4  from  the 
Choctawhatchee  River,  2  from  the 
Apalachicola,  and  2  &t>m  the  Yellow 
River)  to  investigate  winter  feeding 


migrations  in  the  Gulf  of  Mexico.  Due  to 
a  design  flaw,  errors  in  attachment,  or 
stiu^eon's  ability  to  successfully  knock 
the  tags  off,  the  tags  failed  to  report 
reliable  data  with  only  two  exceptions. 
One  of  the  Choctawhatchee-tagged  Gulf 
stiugeon  was  located  in  Hogtown  Bayou 
in  Choctawhatchee  Bay.  This  provided 
no  new  information,  as  we  already  knew 
that  some  adult  GiUf  sturgeon 
overwinter  in  this  bayou.  The  other 
operating  tag,  however,  was  one  that 
had  been  attached  to  a  Yellow  River 
Gulf  sturgeon.  Sonic  tracking  in  the 
vicinity  of  that  Yellow  River  Gxdf 
stiirgeon  led  to  the  relocation  of  other 
sonic  tagged  Gulf  sturgeon.  Sonic-tagged 
individuals  from  three  diHerent 
subpopulations  (Choctawhatchee, 
Yellow,  and  Apalachicola  Rivers)  were 
relocated  on  multiple  occasions  in  close 
proximity  to  one  another,  suggesting  an 
import^ant  feeding  area  just  offshore  of 
Mexico  Beach,  Crooked  Island  East,  and 
Crooked  Island  West  over  sand 
substrate.  The  data  suggest  that  Gulf 
sturgeon  bom  the  Yellow  River, 
Choctawhatchee  River,  and 
Apalachicola  River  remain  within  1.6 
km  (1  mi)  of  the  coastline  between  these 
river  systems  (F.  Parauka  pers.  comm. 
2002).  Examination  of  bathymetry  data 
along  the  Gulf  of  Mexico  coastline 
between  the  Pensacola  Bay  and 
Apalachicola  Bay  reveals  that  depths  of 
less  than  6  m  (19.7  ft),  within  which 
Gulf  sturgeon  are  generally  foimd,  are 
all  contained  within  1  nm  (1.9  km)  from 
shore.  Gulf  nearshore  substrate  contains 
imconsolidated,  fine-medium  grain 
sands  which  support  crustaceans  such 
as  mole  crabs,  sand  fleas,  various 
amphipod  species,  and  lancelets 
(Menzel  1971,  Abele  1986,  American 
Fisheries  Society  1989).  Based  on  their 
direction  of  movement  over  time,  it 
appeared  these  Gulf  sturgeon  were 
feeding  in  the  nearshore  Gulf  of  Mexico 
on  route  to  their  natal  rivers.  Given  this 
information  we  are  including  the 
nearshore  (up  to  1  nm  (1.9  km))  Gulf  of 
Mexico  waters  between  Pensacola  and 
Apalachicola  Bays. 

Unit  12.  Choctawhatchee  Bay  in 
Okaloosa  and  Walton  Counties.  Florida 

Unit  12  includes  the  main  body  of 
Choctawhatchee  Bay,  Hogtown  Bayou, 
Jolly  Bay,  Bunker  Cove,  and  Grassy 
Cove.  All  other  bayous,  creeks,  and 
rivers  are  excluded  at  their  mouths/ 
entrances.  The  western  boundary  is  the 
U.S.  Highway  98  bridge  at  Fort  Walton 
Beach,  Florida.  The  southern  boimdary 
is  the  72  COLREGS  line  across  East 
(Destin)  Pass  as  defined  at  33  CFR 
80.810(f).  The  lateral  extent  of  Unit  12 
is  the  MHW  line  on  each  shoreline  of 
the  included  water  bodies. 


Choctawhatchee  Bay  provides 
important  habitat  for  maintaining  the 
health  of  subadult  and  adult  Gulf 
sturgeon  as  evidenced  by  a  large  number 
of  Gulf  sturgeon  overwintering  in  the 
system  (FWS  1997, 1998;  Parauka  et  al. 
in  press).  The  Choctawhatchee  Bay 
offers  a  feeding  area  for  both  subadults 
and  adults  (FWS  1998,  Fox  et  al.  in 
press).  Tagged  subadults  showed  a 
preference  for  shoreline  habitats  which 
are  predominated  by  sandy  substrates, 
low  salinity  and  water  depths  less  than 
3  m  (10  ft)  (FWS  1997. 1998;  Parauka  et 
al.  in  press).  Most  adult  Gulf  stiugeon 
were  found  in  shallow  water  (2  to  4  m 
(6.6  to  13.1  ft))  with  predominanUy 
(greater  than  80  percent)  sandy 
sediment  (Fox  et  al.  in  press).  Ghost 
shrimp,  a  component  of  the  sturgeon 
diet,  are  typically  found  in  substrates 
ranging  from  sandy  mud  to  organic  silty 
sand  (Felder  and  Lovett  1989),  and  their 
densities  were  greatest  nearshore  along 
the  middle  and  eastern  portions  of  the 
Choctawhatchee  Bay  (Heard  et  al.  2000), 
the  area  frequented  by  the  Gulf  sturgeon 
(Fox  et  al.  in  press).  We  include  the 
deeper  central  portion  of  the  Bay  in  Unit 
12  as  proposed  critical  habitat  because 
the  Gulf  sturgeon  are  known  to  use  the 
deeper  bay  waters  for  movement 
between  the  shoreline  areas  (Fox  et  al. 
in  press). 

Unit  13.  Apalachicola  Bay  in  Gulf  and 
Franklin  County,  Florida 

Unit  13  includes  the  main  body  of 
Apalachicola  Bay  and  its  adjacent 
sounds,  bays,  and  the  nearshore  waters 
of  the  Gulf  of  Mexico.  These  consist  of 
St.  Vincent  Sound,  including  Indian 
Lagoon;  Apalachicola  Bay  including 
Horseshoe  Cove  and  All  Tides  Cove; 
East  Bay  including  Little  Bay  and  Big 
Bay;  and  St  George  Sound,  including 
Rattlesnake  Cove  and  East  Cove.  Barrier 
Island  passes  (Indian  Pass,  West  Pass, 
and  East  Pass)  are  also  included.  Sike's 
cut  is  excluded  from  the  lighted  buoys 
on  the  Gulf  of  Mexico  side  to  the  day 
boards  on  the  bay  side.  The  southern 
boundary  includes  water  extending  into 
the  Gulf  of  Mexico  1  nm  (1.9  km)  from 
the  MHW  line  of  the  barrier  islands  and 
from  72  COLREGS  lines  between  the 
barrier  islands  (defined  at  33  CFR 
80.805(e-h)).  The  western  boundary  is 
the  line  of  longitude  85°17.0^  bom  its 
intersection  with  the  shore  (near  Money 
Bayou  between  Cape  San  Bias  and 
Indian  Peninsula)  to  its  intersection 
with  the  southern  boundary.  The 
eastern  boundary  is  formed  by  a  straight 
line  drawn  from  the  shoreline  of  Lanark 
Village  at  29°53.1'N,  84°35.0'W  to  a 
point  that  is  1  nm  (1.9  km)  offshore  from 
the  northeastern  extremity  of  Dog  Island 
at  29=49.67^,  84°33.2'W.  The  lateral 


extent  of  Unit  13  is  the  MHW  line  on 
each  shoreline  of  the  included  water 
bodies  or  the  entrance  of  excluded 
rii^rs,  bayous,  and  creeks. 

The  Apalachicola  River  empties  into 
Apalachicola  Bay  near  Little  Bay  and 
Big  Bay.  The  Apalachicola  Bay  system, 
a  highly  productive  lagoon-and-barrier- 
island  complex,  encompasses  54,910 
hectares  (549  km-)  and  consists  of  the 
bay  proper,  East  Bay,  St.  George  Sound, 
Indian  Lagoon,  and  St.  Vincent  Sound 
(Wakeford  2001).  It  is  relatively  shallow, 
averaging  2  to  3  m  (6.6  to  9.8  ft)  in  depth 
(Livingston  1983).  The  largest  benthic 
habitat  type  found  in  Apalachicola  Bay 
system  is  soft  sediment,  comprising 
approximately  70  percent  of  the 
estuarine  area  (Livingston  1984).  Its 
composition  of  sand,  clay,  and  silt 
varies  considerably  depending  on  the 
location  in  the  bay.  The  Apalachicola 
Bay  connects  with  the  Gulf  of  Mexico 
through  several  passes,  including  Indian 
Pass,  West  Pass,  East  Pass,  and  Sike's 
cut,  a  man-made  opening  established  in 
the  mid  1950s  (Odenkirk  1989). 

Unit  13  provides  winter  feeding 
migration  habitat  for  the  Apalachicola 
River  Gulf  sturgeon  subpopulation.  Gulf 
sturgeon  have  been  documented  by 
sightings,  incidental  captures,  and 
telemetry  studies  throughout 
Apalachicola  Bay.  East  Bay,  St.  George 
Sound,  St.  Vincent  Sound,  and  Indian 
Lagoon  (Swift  et  al.  1977,  Wooley  and 
Crateau  1985,  Odenkirk  1989,  FWS 
2000,  F.  Parauka  pers.  comm.  2002). 
Gulf  sturgeon  have  also  been 
documented  in  Indian  Pass.  West  Pass, 
East  Pass,  and  just  north  of  Dog  Island 
(Wooley  and  Crateau  1985,  Odenkirk 
1989,  FWS  2000.  F.  Parauka  pers. 
comm.  2002).  Substantial  weight  gains 
and  the  presence  of  suitable  habitat  for 
prey  items  indicate  that  Gulf  sturgeon 
are  feeding  while  within  these  bodies  of 
water  (Wooley  and  Crateau  1985, 
Odenkirk  1989).  These  areas  are  also 
used  for  accessing  adjacent  marine  and 
estuarine  feeding  areas  proposed  in  Unit 
11.  Gulf  sturgeon  are  believed  to  migrate 
from  Apalachicola  Bay  into  the  Gulf  of 
Mexico  following  prevailing  currents 
and  exiting  primarily  through  the  two 
most  western  passes  (Indian  and  West) 
(Odenkfrk  1989).  No  Gulf  sturgeon  have 
been  documented  using  Sike's  Cut,  a 
man-made  opening  established  in  the 
1950s  bisecting  Little  St.  George  Island 
and  St.  George  Island,  therefore,  Sike's 
Cut  is  excluded  from  our  proposed 
designation. 

Tag  return  data  from  incidental 
captures  and  recent  relocation  data 
document  Gulf  sturgeon  south  of  the 
Apalachicola  barrier  islands,  generally 
within  a  mile  of  the  shoreline  (Odenkirk 
1989,  FWS  2000).  On  June  8, 1992,  a 


commercial  shrimp  fishermen  provided 
anecdotal  information  that  he  and  other 
shrimp  fishermen,  had  caught  hundreds 
of  Gulf  sturgeon,  with  estimated  weights 
generally  between  50  to  60  lbs  (22.7  to 
27.2  kg),  in  the  same  location,  each 
spring  (April,  May  and  June),  for  the 
past  thirty  years  (1962  to  1992)  (F. 
Parauka  pers.  comm.  2002).  The 
fishermen  described  the  location  as 
south  of  St.  George  Island,  within  a  few 
hundred  yards  of  the  beach.  He 
described  the  areas  as  adjacent  to  a 
shoal  extending  approximately  3.2  km 
(2  mi)  offshore.  Examination  of 
bathymetric  data  shows  that  there  are 
several  shoals  in  that  general  vicinity. 
Since  we  are  unable  to  confirm  the 
specific  location  of  the  shoaled  area 
described  by  this  fisherman,  we  propose 
to  extend  this  proposed  critical  habitat 
unit  only  1  nm  (1.9  km)  offshore  of  the 
barrier  islands  bordering  Apalachicola 
Bay  and  Cape  San  Bias,  a  distance  for 
which  we  have  supporting  telemetry 
data.  In  doing  so,  we  will  still  capture 
some  of  the  shallow  shoals  extending 
south  of  the  barrier  islands  in  this  area, 
which  we  believe  provide  important 
feeding  substrate. 

Unit  14.  Suwannee  Sound  in  Dixie  and 
Levy  Counties,  Florida 

Unit  14  includes  Suwannee  Sound 
and  a  portion  of  adjacent  Gulf  of  Mexico 
waters  extending  9  nm  from  shore  (16.7 
km)  out  to  the  State  territorial  water 
boundary.  Its  northern  boundary  is 
formed  by  a  straight  line  from  the 
northern  tip  of  Big  Pine  Island  (at 
approximately  29=231^,  83<'12'W)  to  the 
Federal-State  boundary  at  29°17'N, 
83°21'W.  The  southern  boundary  is 
formed  by  a  straight  line  from  the 
southern  tip  of  Richards  Island  (at 
approximately  29°11'N,  83'='04'W)  to  the 
Federal-State  boundary  at  29=041^, 
83°15'W.  Th6  lateral  extent  of  Unit  14  is 
the  MHW  line  along  the  shorelines  and 
the  mouths  of  the  Suwannee  River  (East 
and  West  Pass),  its  distributaries  and 
other  rivers,  creeks,  or  water  bodies. 

The  Suwaimee  River  system  is  unique 
among  Gulf  sturgeon  river  systems  in 
that  the  river  flows  directly  into  the 
Suwannee  Sound  and  Gulf  of  Mexico 
without  any  intervening  barrier  islands. 
Suwannee  Sound  is  a  shallow  (typically 
less  than  2  m  (6.6  ft)),  estuarine  basin, 
a  little  less  than  10  nm  (8  km)  long  and 
a  little  over  4  nm  (8  km)  wide  at  its 
widest  point.  It  is  enclosed  on  its 
seaward  side  by  Suwannee  Reef,  an 
approximately  14.6  nm  (27  km)  long  arc 
of  oyster  reefs  and  shoals  (Edwards  et  al. 
in  prep.).  The  bathymetry  of  waters  off 
the  coastline  and  north  and  south  of 
Suwannee  Sound  is  different  from  the 
waters  adjacent  to  other  systems. 


Shallow  waters  are  not  confined  to  the 
nearshore-environment,  and  depths  less 
than  6  m  (19.7  ft)  extend  9  to  10  mi 
(14.5  to  16.1  km)  off  the  coastline. 

Telemetry  tracking  data  confirm  that 
subadult  and  adult  Gulf  sturgeon  leave 
the  river  during  October  and  November 
and  enter  Suwannee  Sound  and  the 
nearshore  Gulf  of  Mexico  (Carr  et  al. 
1996b,  Edwards  et  al.  in  prep.).  Tracked 
and  relocated  Gulf  sturgeon  move 
slowly  and  remained  onshore  of 
Suwannee  Sound  in  nearby  shallow 
(less  than  6  m  (19.7  ft))  marine/estuarine 
habitats  for  a  period  of  two  months, 
until  at  least  mid  or  late  December. 
Overall  movement  patterns  are 
punctuated  by  periods  of  slow 
movement  within  small  areas, 
suggesting  feeding  (Edwards  et  al.  in 
prep.).  Mason  and  Clugston  (1993) 
found  large,  immigrating  Suwannee 
River  Gulf  sturgeon  fed  on  nearshore 
coastal  shelf  organisms  lancelets 
(Branchiostoma  caribaeum), 
brachiopods  [Glottida  pyramida), 
unidentified  pelagic  shrimps, 
polychaetes,  unidentified  marine 
molluscs,  starfish  and  sea  cucumbers. 
Carr  et  al.  (1996b)  found  that  adult  Gulf 
sturgeon  feed  primarily  on  brachiopods 
and  ghost  shrimp,  before  entering  the 
river.  The  consumption  of  brachiopods 
as  a  primary  Gulf  sturgeon  food  source 
is  currently  being  researched  by  the 
University  of  Florida.  Numerous 
underwater  beds  containing 
brachiopods  have  recently  been  located 
in  the  Suwannee  River  estuary  and 
adjacent  areas  in  Suwannee  Sound  (D. 
Murie  and  D.  Parkyn  pers.  comm.  2002). 
Recent  stomach  content  analyses  using 
a  non-lethal  method  of  stomach 
pumping  (lavaging)  support  that  Gulf 
sturgeon  from  the  Suwannee  River 
subpopulation  feed  primarily  on 
brachiopods,  and  to  lesser  amounts  on 
ghost  shrimp,  amphipods,  and  worms 
prior  to  entering  the  river  (D.  Murie  and 
D.  Parkyn  pers.  coram.  2002). 

Gulf  sturgeon  tracking  and  relocation 
data  were  used  to  delineate  the 
boundaries  of  this  proposed  critical 
habitat  unit.  In  1998, 18  out  of  19  sonic- 
tagged  Gulf  sturgeon  were  consistently 
relocated  and  found  to  be  concentrated 
in  a  relatively  small  area  (115  km-  (44.4 
mi-))  offshore  of  Suwaimee  Sound 
(Edwards  et  al.  in  prep.).  Specific 
locations  within  the  concentration  area 
were  around  Waldley  Channel,  West 
Gap,  and  Hedemon  Reef  The  farthest 
offshore  area  was  Hedemon  Reef, 
approximately  5  to  6  nm  (9.3  to  11.1 
km)  from  the  Suwannee  River  opening. 
Previous  telemetry  relocation  and 
tracking  data  collected  in  1996 
documented  Gulf  sturgeon  using  Gulf  of 
Mexico  waters  as  far  out.as  9  nm  (16.7 
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km)  (Sulak  and  Clugston  1999.  Edwards 
et  al.  in  prep.).  More  recently,  on  March 
22.  2002.  two  Gulf  sturgeon  were 
observed  jiunping  in  the  area  of 
29°14'N.  83°18'W.  further  substantiating 
the  Gulf  sturgeon's  use  of  shallow  State 
waters  further  offshore  (>  6  nm  (11.1 
km]  (Harris  pers.  comm.  2002).  Benthic 
samples  were  taken  where  the  fish  were 
jumping  and  were  comprised  of  fine 
sand  substrate  and  lancelets.  Although 
lancelets  are  recovered  less  frequently 
than  brachiopods  in  the  stomachs  of 
Suwannee  River  Gulf  sturgeon,  this  may 
be  a  result  of  quicker  decomposition  of 
lancelets  diuing  digestion  compared  to 
brachiopods.  Our  proposed  designation, 
therefore,  includes  waters  out  to  9  run 
(16.7  km)  to  encompass  these  areas  that 
we  beUeve  are  essential  for  recovery. 
The  northern  extent  of  the  tracked 
stiu^eon  concentration  area  depicted  in 
Edwards  et  al.  (in  prep.)  corresponds 
approximately  to  the  northern-most 
extremity  of  Big  Pine  Island.  We, 
therefore,  have  chosen  that  easy-to- 
identify  location  for  the  northern  limit 
of  this  proposed  critical  habitat  imit. 


The  southern  extent  of  the 
concentration  area  depicted  in  Edwards 
et  al.  (in  prep.)  corresponds 
approximately  to  Richards  Island.  In 
addition  to  the  telemetry  data,  Gulf 
sturgeon  sightings  are  frequently 
reported  aroimd  Deer  Island  and  Derrick 
Key  (F.  Chapman,  UF,  pers.  comm. 
2002).  Derrick  Key  is  approximately  1  m 
(1.6  km)  offshore  of  Richards  Island. 
Based  on  these  data,  we  propose  the 
southernmost  extremity  of  Richards 
Island  for  the  southern  limit  of  Unit  14. 

Although  Gulf  sturgeon  have  been 
relocated  both  north  and  south  of  this 
proposed  critical  habitat  area  (Reynolds 
1993,  F.  Chapman  pers.  comm.  2002, 
Edwards  et  al.  in  prep.),  these  records 
are  relatively  rare  and  spread  out  over 
approximately  643.7  km  (400  mi)  of 
coastline  (from  Charlotte  Harbor  to 
Apalachicola  Bay).  Because  shallow 
waters  believed  to  be  used  primarily  by 
Giilf  sturgeon  are  not  confined  to  the 
nearshore  environment,  we  have  no  way 
of  estimating  which  other  areas  might  be 
essential  for  feeding  or  movement.  Gulf 
sturgeon  may  congregate  in  certain  areas 


or  diffuse  throughout  the  entire  area. 
Without  additional  information  we 
cannot  currently  identify  other  areas  to 
propose  as  critical  habitat. 

Land  Ownership 

Upon  statehood  in  1811  for  Louisiana, 
1817  for  Mississippi,  1819  for  Alabama, 
and  1845  for  Florida,  these  States  were 
granted  ov^oiership  of  lands  beneath 
tidally  influenced  and  navigable  waters 
up  to  the  high  water  mark  [Pollard  v. 
Hagan.  44  U.S.  (3  How.)  212  (1845)).  It 
is  possible  that  prior  sovereigns  or  the 
States  have  made  grants  to  private 
parties  which  include  lands  below  mean 
high  waters  of  the  navigable  waters 
included  within  this  rule.  Thus,  this 
r\ile  may  affect  limited  parcels  of  private 
land.  However,  we  believe  that  the 
majority  of  lands  proposed  here  as 
critical  habitat  are  owned  by  the  States 
of  Louisiana,  Mississippi,  Alabama,  and 
Florida.  The  majority  of  riparian  lands 
bordering  riverine  critical  habitat  units 
are  in  private  ownership.  Table  3 
summarizes  public  lands  adjacent  to 
designated  critical  habitat  units. 


Table  3. — Public  Lands  Adjacent  to  Designated  Critical  Habitat  Units 


Unit  1.  Pearl — Lefleur's  Bluff  SP,  Peart  River  WMA,  Bogue  Chitto  NWR.  Old  River  WMA,  Natiortal  Space  Tedinology  Laboratories  (National 

Aeronautics  and  Space  Administration  (NASA)) 
Unit  2.  Pascagoula— Desoto  NF.  Pascagoula  River  WMA,  Ward  Bayou  WMA.  MS  Sandhill  Crane  NWR. 
Unit  3.  Escambia — Lower  Escambia  River  WtrMA,  Conecuh  NF. 

Unit  4.  Yellow— Yellow  River  WtrMA,  Eglin  Air  Force  Base,  Conecuh  NF,  Blue  Spring  WMA.  Blackwater  River  Recreational  Area. 
Unit  5.  Choctawhatchee — Choctawhatchee  River  SF,  Choctawhatchee  River  Delta  Preserve,  Chocfawhatchee  River  WtrMA. 
Unit  6.  Apalachicola — Chattahoochee  Nature  Park.  Torreya  SP,  Apalachicola  Bluffs  and  Ravines  Preserve,  Apalachicola  WMA,  Apalachicola 

River  WtrMA,  Apalachicola  NF,  Apalachicola  National  Estuarine  Research  Reserve. 
Unit  7.  Suwannee — Ft.  Union  CA,  Holton  Creek  CA,  Suwannee  River  SP  CA,  Twin  Rivers  SF,  Madison  Co.  CA,  Anderson  Spring  CA,  Charies 

Spring  CA,  Allen  Mill  Pond  CA,  Peacock  Spring  CA,  Little  River  CA,  Troy  Springs  CA,  Grady  CA,  Stuart  Landing  CA,  Hatchbend  CA,  Rock 

Bluff  CA,  Log  Landing  CA,  Wannee  CA,  Fanning  Springs  SRA,  Andrews  WMA,  Manatee  Springs  SP,  Fowler's  Bluff  CA,  Cummer  Sanctuary. 

Lower  Suwannee  NWR,  Troy  Springs  SP.  Convict  Spring  CA,  Yellow  Jacket  CA,  Suwannee  River  SP,  Big  Shoals  SP.  Big  Shoals  CA,  Camp 

Branch  CA.  Deep  Creek  CA,  Stephen  Foster  State  Folk  Culture  Center,  Suwannee  Valley  CA,  Swift  Creek  CA,  Woods  Feny  CA. 
Unit  8.  Lake  Borgne.  Mississippi  Sound,  Lake  Pontcturtrain — Bitoxi  Marshland  Corporation  WMA,  Bayou  Sauvage  NWR,  Big  Branch  Marsh 

NWR,  Grand  Bay  NWR,  GuH  Islands  NS,  Buccaneer  SP,  St.  Hospital  WMA.  Fontainebleau  SP,  St.  Tammany  SWR.  Pearl  River  WMA,  Fort 

Pike  State  Historic  Site. 
Unit  9.  Pensacola  Bay— Gulf  Islands  NS,  Eglin  AFB,  Pensacola  Naval  Air  Station.  Garcon  Point  WMD,  Yeltow  River  WtMR.  Lower  Escambia 

River  Mgl  Area,  Bay  Bluffs  Park,  Escambia  Bay  Bluffs.  Fort  Prckens  AP,  Yellow  River  Marsh  AP. 
Unit  10.  Santa  Rosa  Sound— Gulf  Islands  NS,  Eglin  AFB. 
Unit  1 1 .  Near  Shore  GOM— Gulf  Islands  NS,  Eglin  AFB  (main  base  and  Cape  San  Bias).  St.  Vincent  NWR.  St.  Joe  SP.  Salina  Park.  Tyndall 

AFB,  St.  Andrew  SP,  Camp  Helen  SRA,  Deer  Lake  SP,  Grayton  SFIA,  Topsail  Hill  St.  Preserve.  Henderson  SRA,  Pensacola  Naval  Air  Sta- 
tion. PerdkJo  Key  SRA.  Fort  Pk:kens  AP,  St.  Andrew  Bay  AP,  St.  Joseph  Bay  AP. 
Unit  12.  Choctawhatchee  Bay— Choctawhatchee  River  Delta  Preserve.  Rocky  Bayou  State  Recreation  SIRA.  Eglin  AFB.  Basin  Bayou  Recre- 

atkxi  Area. 
Unit  13.  Apalachkx)la  Bay— St.  Vincent  NWR.  St.  George  Island  SP.  Apalachicola  WMA,  Apalachicola  National  Estuarine  Research  Reserve, 

Apalachkx)la  Bay  AP. 
Unit  14.  Suwannee  Sound — Lower  Suwannee  NWR.  Cedar  Keys  NWR,  Big  Bend  Seagrasses  AP. 

*Abbreviatk>ns— AFBsAir  Force  Base.  AP=Aquatk;  Preserve.  CA=Conservalion  Area.  NF=National  Forest.  NS=National  Seashore, 
NWR=Natkx)al  Wildlife  Refuge,  SCA=State  Commemorative  Area,  SF=State  Forest,  SP=State  Parte,  SRA=State  Recreation  Area,  SWR=State 
Wikllife  Refuge.  WMA=WikJtire  Management  Area.  WMD=Water  Management  District.  WtrMA=Water  Management  Area. 


EfifectB  of  Critical  Habitat  Designation 

ESA  Section  7  Consultation 

The  regulatory  effects  of  a  critical 
habitat  designation  imder  the  Act  are 
triggered  through  the  provisions  of 
section  7.  which  applies  only  to 
activities  conducted,  authorized,  or 


funded  by  a  Federal  agency  (Federal 
actions).  Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  402. 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
entities  are  not  affected  by  the 
designation  of  critical  habitat  unless 


their  actions  occur  on  Federal  lands, 
require  Federal  authorization,  or  involve 
Federal  funding. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  us,  to  insure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  the 


destruction  or  adverse  modification  .of 
designated  critical  habitat.  This 
requirement  is  met  through  section  7 
consultation  imder  the  Act.  Our 
regulations  define  "jeopardize  the 
continued  existence"  as  to  engage  in  an 
action  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers,  or 
distribution  of  that  species  (50  CFR 
402.02).  "Destruction  or  adverse 
modification  of  designated  critical 
habitat"  is  defined  as  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  the  critical  habitat  for  both 
the  survival  and  recovery  of  the  species 
(50  CFR  402.02).  Such  alterations 
include,  but  are  not  limited  to,  adverse 
changes  to  the  physical  or  biological 
features,  i.e.,  the  primary  constituent 
elements,  that  were  the  basis  for 
determining  the  habitat  to  be  critical. 
The  relationship  between  a  species' 
survival  and  its  recovery  has  been  a 
soiu-ce  of  confusion  to  some  in  the  past. 
We  believe  that  a  species'  ability  to 
recover  depends  on  its  ability  to  survive 
into  the  futiue  when  its  recovery  can  be 
achieved;  thus,  the  concepts  of  long- 
term  survival  and  recovery  are 
intricately  linked.  However,  in  the 
March  15,  2001,  decision  of  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit  [Sierra  Club  v.  U.S.  Fish  and 
Wildlife  Service  et  al.,  245  F.3d  434) 
regarding  our  previous  not  prudent 
finding,  the  Court  found  oui  definition 
of  destruction  or  adverse  modification 
as  currently  contained  in  50  CFR  402.02 
to  be  invalid.  In  response  to  this 
decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

Conference  for  Proposed  Critical  Habitat 

Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  The 
regulations  for  interagency  cooperation 
regarding  proposed  critical  habitat  are 
codified  at  50  CFR  402.10.  During  a 
conference  on  the  effects  of  a  Federal 
action  on  proposed  critical  habitat,  we 
make  non-binding  recommendations  on 
ways  to  minimize  or  avoid  adverse 
effects  of  the  action.  We  document  these 
recommendations  and  any  conclusions 
reached  in  a  conference  report  provided 
to  the  Federal  agency  and  to  any 
applicant  involved. 

u  requested  by  the  Federal  agency  and 
deemed  appropriate  by  us,  the 
conference  may  be  conducted  in 


accordance  with  the  procedures  for 
formal  consultation  under  50  CFR 
402.14.  We  may  adopt  an  opinion 
issued  at  the  conclusion  of  the 
conference  as  our  biological  opinion 
when  the  critical  habitat  is  designated 
by  final  rule,  but  only  if  new 
information  or  changes  to  the  proposed 
Federal  action  would  not  significantly 
alter  the  content  of  the  opinion. 

Consultation  for  Designated  Critical 
Habitat 

If  a  Federal  action  may  affect  a  listed 
species  or  its  designated  critical  habitat, 
the  action  agency  must  initiate 
consultation  with  us  (50  CFR  402.14). 
Through  this  consultation,  we  would 
advise  the  agency  whether  the  action 
would  likely  jeopardize  the  continued 
existence  of  the  species  or  adversely 
modify  its  critical  habitat. 

When  we  issue  a  biological  opinion 
that  concludes  that  an  action  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  must 
provide  reasonable  and  prudent 
alternatives  to  the  action,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  actions  identified  during 
consultation  that  can  be  implemented  in 
a  manner  consistent  with  the  intended 
purpose  of  the  proposed  action,  are 
consistent  with  the  scope  of  the  action 
agency's  authority  and  jurisdiction,  are 
economically  and  technologically 
feasible,  and  would  likely  avoid  the 
destruction  or  adverse  modification  df 
critical  habitat  (50  CFR  402.02). 

Reinitiation  of  Prior  Consultations 

A  Federal  agency  may  request  a 
conference  with  us  for  any  previously 
reviewed  action  that  is  likely  to  destroy 
or  adversely  modify  proposed  critical 
habitat  and  over  which  ihe  agency 
retains  discretionary  involvement  or 
control,  as  described  above  under 
"Conference  for  Proposed  Critical 
Habitat."  Following  designation  of 
critical  habitat,  regulations  at  50  CFR 
402.16  require  a  Federal  agency  to 
reinitiate  consultation  for  previously 
reviewed  actions  that  may  affect  critical 
habitat  and  over  which  the  agency  has 
retained  discretionary  involvement  or 
control. 

Federal  Actions  That  May  Destroy  or 
Adversely  Modify  Gulf  Sturgeon  Critical 
Habitat 

Section  4(b)(8)  of  the  Act  requires  us, 
in  any  proposed  or  final  rule 
designating  critical  habitat,  to  briefly 
describe  and  evaluate  those  activities 
that  may  adversely  modify  such  habitat, 
or  that  may  be  affected  by  such 
designation. 


Federal  actions  that,  when  carried 
out,  funded  or  authorized  by  a  federal 
agency,  may  destroy  or  adversely 
modify  critical  habitat  for  the  Gulf 
sturgeon  include,  but  are  not  limited  to: 

(1)  Actions  that  would  appreciably 
reduce  the  abundance  of  riverine  prey 
for  larval  and  juvenile  sturgeon,  or  of 
estuarine  and  marine  prey  for  juvenile 
and  adult  Gulf  stiu^eon,  within  a 
designated  critical  habitat  imit,  such  as 
dredging;  dredged  jnaterial  disposal: 
channelization;  in-stream  mining;  and 
land  uses  that  cause  excessive  turbidity 
or  sedimentation. 

(2)  Actions  that  would  appreciably 
reduce  the  suitability  of  Gulf  sturgeon 
spawning  sites  for  egg  deposition  and 
development  within  a  designated 
critical  habitat  unit,  such  as 
impoundment;  hard-bottom  removal  for 
navigation  chaimel  deepening;  dredged 
material  disposal;  in-stream  mining:  and 
land  uses  that  cause  excessive 
sedimentation. 

(3)  Actions  that  would  alter  the  flow 
regime  (the  magnitude,  frequency, 
duration,  seasonality,  and  rate-of-change 
of  freshwater  discharge  over  time)  of  a 
riverine  critical  habitat  unit  such  that  it 
is  appreciably  impaired  for  the  purposes 
of  Gulf  sturgeon  migration,  resting, 
staging,  breeding  site  selection, 
coiulship,  egg  fertilization,  egg 
deposition,  and  egg  development,  such 
as  impoundment;  water  diversion:  and 
dam  operations. 

(4)  Actions  that  would  alter  water 
quality  within  a  designated  critical 
habitat  unit,  including  temperature, 
salinity,  pH,  hardness,  turbidity,  oxygen 
content,  and  other  chemical 
characteristics,  such  that  it  is 
appreciably  impaired  for  normal  Gulf 
sturgeon  behavior,  reproduction, 
growth,  or  viabiUty,  such  as  dredging; 
dredged  material  disposal; 
channelization;  impoimdment:  in- 
stream  mining:  water  diversion;  dam 
operations;  land  uses  that  cause 
excessive  turbidity;  and  release  of 
chemicals,  biological  pollutants,  or 
heated  effluents  into  surface  water  or 
connected  groimdwater  via  point 
sources  or  dispersed  non-point  sources. 

(5)  Actions  that  would  alter  sediment 
quality  within  a  designated  critical 
habitat  unit  such  that  it  is  appreciably 
impaired  for  normal  Gulf  sturgeon 
behavior,  reproduction,  grow^,  or 
viability,  such  as  dredged  material 
disposal;  chaimelization;  impoundment: 
in-stream  mining;  land  uses  that  cause 
excessive  sedimentation;  and  release  of 
chemical  or  biological  pollutants  that 
accumulate  in  sediments. 

(6)  Actions  that  would  obstruct 
migratory  pathways  within  and  between 
adjacent  riverine,  estuarine.  and  marine 
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critical  habitat  units,  such  as  dams, 
dredging,  point-source-pollutant 
discharges,  and  other  physical  or 
chemical  alterations  of  channels  and 
passes  that  restrict  Gulf  sturgeon 
movement. 

Previous  Section  7  Consultations 

Many  section  7  consultations  for 
Federal  actions  afi^ecting  the  Gulf 
sturgeon  and  its  habitat  have  preceded 
this  critical  habitat  proposal.  The  action 
agencies  have  included  the  U.S.  Army 
Corps  of  Engineers  (COE),  other 
Department  of  Defense  (DOD)  agencies, 
the  U.S.  Coast  Guard,  the  National  Park 
Service,  the  Federal  Highway 
Administration,  the  Minerals 
Management  Service  (MMS).  the 
Federal  Energy  Regulatory  Commission, 
and  others.  We  have  also  conducted 
intra-service  section  7  consultations  on 
oiir  own  actions. 

Since  listing,  the  FWS  has  conducted 
320  informal  and  14  formal 
consultations,  and  NMFS  has  conducted 
70  informal  and  4  formal  consultations 
involving  Gulf  stiugeon.  The  informal 
consultations,  all  of  which  concluded 
with  a  finding  that  the  Federal  action 
would  not  affect  or  would  not  likely 
adversely  affect  the  Gulf  sturgeon, 
addressed  a  wide  range  of  actions 
including  navigation,  beach 
nourishment.  Gulf  of  Mexico  fishery 
management  planning,  oil  and  gas 
leases,  power  plants,  bridges,  pipelines, 
breakwaters,  rip-rap,  levees  and  other 
flood-protection  structures,  piers, 
bulkheads,  jetties,  military  actions,  and 
in-stream  gravel  mining.  The  formal 
consultations,  which  followed  a  finding 
that  the  Federal  action  may  affect  Gulf 
sturgeon,  have  dealt  exclusively  with 
navigation  projects,  oil  and  gas  leases, 
pipelines,  review  of  water  quality 
standards,  and  disaster  recovery 
activities,  and  have  resulted  in 
biological  opinions.  Also,  the  Gulf 
stiirgeon  was  addressed  in  several 
biological  opinions  that  were  triggered 
by  may-affect  determinations  for  other 
listed  species.  To  date,  none  of  the 
Services'  opinions  has  concluded  that  a 
proposed  Federal  action  woxdd 
jeopardize  the  continued  existence  of 
the  G\ilf  stiugeon. 

Previous  biological  opinions  for  the 
Gulf  sturgeon  have  included 
discretionary  conservation 
recommendations  to  the  action  agency. 
Conservation  recommendations  are 
activities  that  would  avoid  or  minimize 
the  adverse  effects  of  a  proposed  action 
on  a  listed  species  or  its  critical  habitat, 
help'implement  recovery  plans,  or 
develop  information  useful  to  the 
species'  conservation. 


Previous  biological  opinions  for  the 
Gulf  sturgeon  also  have  included  non- 
discretionary  reasonable  and  prudent 
measiues,  with  implementing  tem^s  and 
conditions,  which  are  designed  to 
minimize  the  proposed  action's 
incidental  take  of  Gulf  sturgeon.  Section 
3(18)  of  the  Act  defines  the  term  take  as 
"to  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct."  Harm  is  further  defined  in 
oiu  regulations  {50  CFR  7.3)  to  include 
significant  habitat  modification  or 
degradation  that  results  in  death  or 
injury  to  listed  species  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  or 
sheltering. 

The  conservation  recommendations 
and  reasonable  and  prudent  measures 
provided  in  previous  Gulf  sturgeon 
biological  opinions  have  included 
enforcement  of  marine  debris  and  trash 
regulations;  avoidance  of  dredging  and 
disposal  in  deeper  portions  of  the 
channel;  monitoring  and  reporting  of 
"take"  events  during  project 
construction;  operation  of  equipment  so 
as  to  avoid  or  minimize  take;  monitoring 
of  post-project  habitat  conditions; 
monitoring  of  project-area  Gulf  sturgeon 
subpopulations;  limiting  of  dredging  to 
the  minimum  dimensions  necessary; 
limiting  of  the  depth  of  dredged 
material  placed  in  disposal  areas; 
arrangement  of  the  sequence  of  areas  for 
dredging  to  minimize  potential  harm; 
screening  of  intake  structures; 
avoidance  of  riverine  dredging  during 
spawning  months;  limiting  of  tow  times 
of  trawl  nets  for  hurricane  debris 
cleanup;  addition  of  specific  measures 
for  species  protection  to  oil  spill 
contingency  plans;  and  funding  of 
research  useful  for  Gulf  sturgeon 
conservation. 

The  designation  of  critical  habitat  will 
have  no  impact  on  private  landowner 
activities  that  do  not  require  Federal 
funding  or  permits.  Designation  of 
critical  habitat  is  only  applicable  to 
activities  approved,  funded  or  carried 
out  by  Federal  agencies. 

While  preparing  this  proposal,  the 
FWS  and  the  COE  met  several  times  to 
discuss  and  review  riverine  and 
estuarine  navigation  channel 
maintenance  dredging  requirements, 
formal  and  informal  consultation 
procedures,  and  the  biology  of  the  Gulf 
stiugeon.  During  these  consultations, 
the  agencies  agreed  to  conduct  a  formal 
programmatic  consultation  on  channel 
maintenance  activities  in  riverine  and 
estuarine  navigation  channels  occupied 
by  the  Gulf  stiugeon.  A  programmatic 
consultation  will  consider  overall 
effects  of  the  project  to  the  siuvival  and 


recovery  of  the  sturgeon,  as  well  as 
other  listed  species,  and  identify 
reasonable  and  prudent  measures  to 
minimize  incidental  take  of  the  stiugeon 
without  altering  the  basic  design, 
location,  scope,  duration,  or  timing  of 
the  projects.  The  COE  is  in  the  process 
of  developing  a  biological  assessment 
that  will  initiate  the  formal  consultation 
process.  If  the  biological  assessment  is 
completed  before  a  final  rule  is 
published,  potential  effects  to  critical 
habitat  will  be  considered  under  the 
conference  process.  All  formal 
consultations  concluded  "no  jeopardy" 
for  the  Gulf  sturgeon. 

If  you  have  questions  regarding 
whether  specific  activities  would 
constitute  adverse  modification  of 
critical  habitat,  you  may  contact  the 
following  Services'  offices: 
Alabama — Daphne,  FWS  Ecological 

Services  Office  (334/441-5181) 
Florida — Panama  City,  FWS  Ecological 

Services  Office  (850/769-4)552) 
Jacksonville,  FWS  Ecological  Services 

Office  (904/232-2580) 
Louisiana — Lafayette,  FWS  Ecological 

Services  Office  (337/291-3100) 
Mississippi — Jackson,  FWS  Ecological 

Services  Office  (601/965-4900) 
NMFS— St.  Petersburg,  Florida,  NMFS 

Regional  Office  (727/570-5312) 

Jurisdictional  Responsibilities  for  the 
Management  of  the  Gulf  Sturgeon 

When  the  Gulf  sturgeon  was  listed  on 
September  30, 1991  (56  FR  49653),  the 
Services  had  not  resolved  jurisdictional 
responsibilities  for  the  management  of 
the  Gulf  sturgeon.  Both  Services  signed 
the  listing  rule  in  agreement  that  the 
species  required  protection.  The  final 
listing  rule  stated  that  until  the 
jiuisdictional  issue  was  resolved,  the 
FWS  would  be  responsible  for  the 
species  once  the  listing  became 
effective.  Although  the  issue  has  never 
been  formally  resolved,  we  have  been 
operating  imder  a  verbal  agreement  in 
which  the  FWS  maintains  the  lead  for 
recovery  actions.  Consultation 
responsibilities  were  divided,  with  the 
FWS  performing  consultation  review  for 
projects  impacting  the  Gulf  stiugeon  in 
the  riverine  and  estuarine  habitats,  and 
NMFS  performing  consultation  review 
for  projects  affecting  the  species  in 
marine  habitats. 

We  intend  to  formalize  Gulf  sturgeon 
jurisdictional  responsibilities  within  the 
final  critical  habitat  rule.  In  order  to 
enhance  consultation  coordination 
efficiency  for  the  action  agencies,  we 
propose  the  following  structure.  The 
FWS  will  maintain  primary 
responsibility  for  recovery  actions  and  • 
the  NMFS  will  assist  in  and  continue  to 
fund  recovery  actions  pertaining  to 


estuarine  and  marine  habitats.  In 
riverine  units,  the  FWS  will  be 
responsible  for  all  consultations 
regarding  Gulf  sturgeon  and  critical 
habitat.  In  estuarine  units,  we  will 
divide  responsibility  based  on  the 
action  agency  involved.  The  FWS  will 
consult  with  the  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  the  Coast  Guard,  and 
the  Federal  Emergency  Management 
Agency.  The  NMFS  will  consult  with 
the  DOD,  COE.  MMS,  and  any  other 
Federal  agencies  not  mentioned  here 
explicitly.  In  marine  units,  the  NMFS 
will  be  responsible  for  all  consultations 
regarding  Gulf  stiugeon  and  critical 
habitat.  Any  Federal  projects  that 
extend  into  the  jiuisdiction  of  both  the 
Services  will  be  consulted  on  by  the 
FWS,  but  with  NMFS  assistance  where 
needed.  Each  agency  will  conduct  its 
own  intra-agency  consultations  as 
necessary.  We  would  like  your 
comments  on  this  proposal. 

Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  that  we 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
if  the  benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  a  final 
determination.  That  economic  analysis 
will  be  conducted  in  a  manner  that  is 
consistent  with  the  ruling  of  the  10th 
Circuit  Court  of  Appeals  in  N.M.  Cattle 
Growers  Ass'n  v.  USFWS.  When 
completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register.  Comments  will  be  accepted  on 
the  draft  economic  rule  for  a  minimum 
of  30  days,  during  which  the  comment 
period  on  this  rule  will  remain  open. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  hom  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  are  particularly 
interested  in  comments  concerning: 

(1)  The  reasons  why  any  area  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 


of  the  Act  and  50  CFR  424.12(a)(1). 
including  whether  the  benefits  of 
designation  will  outweigh  any  threats  to 
the  species  due  to  designation; 

(2)  Specific  information  on  the 
number  and  distribution  of  Gulf 
sturgeon  and  what  habitat  is  essential  to 
the  conservation  of  this  species  and 
why; 

(3)  Whether  areas  within  proposed 
critical  habitat  are  currently  being 
managed  to  address  conservation  needs 
of  the  Gulf  sturgeon; 

(4)  Current  or  plaimed  activities  in  the 
subject  areas  and  their  possible  impacts 
on  proposed  critical  habitat; 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  smalL 
entities; 

(6)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Gulf  stiugeon,  such  as 
those  derived  from  non-consumptive 
uses  (e.g.,  hiking,  camping,  wildlife- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs). 

U  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  your 
conunents  and  materials  concerning  this 
proposal  by  any  one  of  several  methods 
(see  ADDRESSES  section).  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Respondents 
may  request  that  we  withhold  their 
home  address,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity, 
as  allowable  by  law.  If  you  wish  for  us 
to  withhold  your  name  and/or  address, 
you  must  state  this  request  prominently 
at  the  beginning  of  your  comment. 
However,  we  will  not  consider 
anonymous  comments.  To  the  extent 
consistent  with  applicable  law,  we  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  FWS  Ecological  Services 
Office  in  Panama  City  Field  Office  (see 
ADDRESSES  section). 

Peer  Review 

In  accordance  with  our  joint  policy 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34270),  we  will  seek 


the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure  that 
our  critical  habitat  designation  is  based 
on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will     - 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  diuing  the 
comment  period  on  this  proposed  rule 
diuing  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make 
proposed  rules  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  (5)  What  else  could 
we  do  to  make  the  proposed  rule  easier 
to  understand? 

Send  a  copy  of  any  conunents  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec@ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (0MB).  The 
Services  are  preparing  a  draft  economic 
analysis  of  this  proposed  action.  The 
Services  will  use  this  analysis  to  meet 
the  requirement  of  section  4(b)(2)  of  the 
ESA  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat  and  excluding 
any  area  from  critical  habitat  if  it  is 
determined  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 


39128 


Federal  Register /Vol.  67,  No.  109 /Thursday,  June  6,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  109 /Thursday,  June  6,  2002  /  Proposed  Rules 


39129 


specifying  such  areas  as  part  of  the 
critical  habitat,  unless  failure  to 
designate  such  area  as  critical  habitat 
will  lead  to  the  extinction  of  Gulf 
sturgeon.  This  analysis  will  be  available 
for  public  comment  before  finalizing 
this  designation.  In  addition,  NMFS  will 
use  this  analysis  to  meet  the 
requirements  of  and  make 
determinations  under  the  Reg\ilatory 
FlexibiUty  Act,  the  Unfunded  Mandates 
Reform  Act  and  Executive  Order  12866. 
The  availability  of  the  draft  economic 
analysis  will  be  annoimced  in  the 
Federal  Register. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

The  following  discussion  of  the 
potential  economic  impact  of  this 
proposed  rule  reflects  the  conclusions  of 
the  FWS,  only.  This  discussion  is  based 
upon  the  information  regarding 
potential  economic  impact  that  is 
available  to  the  FWS  at  this  time.  This 
assessment  of  economic  effect  may  be 
modified  prior  to  final  rulemaking  based 
upon  development  and  review  of  the 
economic  analysis  being  prepared 
pursuant  to  section  4(b)(2)  of  the  ESA 
and  E.O.  12866.  This  analysis  is  for  the 
purposes  of  compliance  with  the 
Regulatory  Flexibility  Act  and  does  not 
reflect  the  position  of  the  FWS  on  the 
type  of  economic  analysis  required  by 
New  Mexico  Cattle  Growers  Assn.  v. 
U.S.  Fish  6-  Wildlife  Service  248  F.3d 
1277  (10th  Cir.  2001). 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  A  "substantial  number"  of 
small  entities  is  more  than  20  percent  of 
those  small  entities  affected  by  the 
regulation,  out  of  the  total  universe  of 
small  entities  in  the  industry  or,  if 
appropriate,  industry  segment.  SBREFA 
amended  the  Regulatory  Flexibility  Act 
(RFA)  to  require  Federal  agencies  to 
provide  a  statement  of  the  factual  basis 
for  certifying  that  the  rule  vtrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  The 


FWS  is  hereby  certifying  that  this 
proposed  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

According  to  the  Small  Business 
Administration,  small  entities  include 
small  organizations,  such  as 
independent  nonprofit  organizations, 
and  small  governmental  jurisdictions, 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses  (13  CFR  121.201).  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  aiuiual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  aimual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  the  FWS 
considered  the  types  of  activities  that 
might  trigger  regulatory  impacts  imder 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  t)rpical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
the  FWS  considered  the  number  of 
small  entities  affected  within  particular 
types  of  economic  activities  (e.g., 
housing  development,  grazing,  oil  and 
gas  production,  timber  harvesting,  etc.). 
The  FWS  appUed  the  "substantial 
number"  test  individually  to  each 
industry  to  determine  if  certification  is 
appropriate.  In  estimating  the  numbers 
of  small  entities  potentially  affected,  the 
FWS  also  considered  wheUier  their 
activities  have  any  Federal  involvement; 
some  kinds  of  activities  are  unlikely  to 
have  any  Federal  involvement  and  so 
will  not  be  affected  by  critical  habitat 
designation.  Designation  of  critical 
habitat  only  affects  activities  conducted, 
funded,  or  permitted  by  Federal 
agencies;  non-Federal  activities  are  not 
affected  by  the  designation.  Federal 
agencies  are  already  required  to  consult 
with  the  Services  under  section  7  of  the 
Act  on  activities  that  they  fund,  permit, 
or  implement  that  may  affect  the  Gulf 
sturgeon.  If  this  critical  habitat 
designation  is  finalized.  Federal 
agencies  must  also  consult  with  the 
Services  if  their  activities  may  affect 
designated  critical  habitat,  flowever,  the 
FWS  believes  this  will  result  in  minimal 
additional  regulatory  burden  on  Federal 
agencies  or  their  applicants  because 


consultation  would  aheady  be  required 
due  to  the  presence  of  the  listed  species, 
and  consultations  to  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat  would  be  incorporated 
into  the  existing  consultation  process 
and  trigger  only  minimal  additional 
regulatory  impacts  beyond  the  duty  to 
avoid  jeopardizing  the  species. 

Designation  of  critical  habitat  could 
result  in  an  additional  economic  burden 
on  small  entities  due  to  the  requirement 
to  reinitiate  consultation  for  ongoing 
Federal  activities.  However,  since  the 
Gulf  stiugeon  was  listed  (1991),  the 
FWS  has  conducted  320  informal  and 
14  formal  consultations,  and  the  NMFS 
has  conducted  70  informal  and  4  formal 
consultations  involving  this  species. 
Most  of  these  consultations  involved 
Federal  projects  or  permits  to  businesses 
that  do  not  meet  the  definition  of  a 
small  entity  (e.g.,  federally  sponsored 
projects,  MMS  lease  sales).  Also,  a 
niunber  of  COE  permit  actions  involved 
other  large  public  entities  (e.g.,  cities 
with  populations  greater  than  50,000, 
counties,  and  State-sponsored  activities) 
that  also  do  not  meet  the  definition  of 
a  small  entity.  No  formal  consultations 
involved  a  non-Federal  entity.  However, 
about  40  informal  consultations  were  on 
behalf  of  a  private  business.  Most  of 
these  informal  consultations  were 
energy-related  (e.g.,  gas  transmission 
lines,  platform  construction  and 
removal,  intake  structures),  some  being 
proposed  by  small  entities.  There  were 
also  several  piers,  docks,  bridges,  and 
high-speed  marine  races  proposed  by 
small  entities  and  authorized  by  either 
the  COE  or  the  Coast  Guard.  The  FWS 
does  not  believe  that  the  number  of 
energy-related  small  entities;  or  small 
entities  constructing  docks,  piers,  and 
bridges;  or  high-speed  marine-race  small 
entities  meets  the  definition  of 
substantial  described  above. 

The  vast  majority  of  critical  habitat 
being  proposed,  with  few  exceptions,  is 
public  land  involving  river,  stream, 
estuary,  or  marine  habitat  that  is  also 
regulated  under  the  Clean  Water  Act, 
the  Rivers  and  Harbors  Act  of  1899, 
and/or  various  Coast  Guard  authorities. 
Small  entity  economic  activities  that 
may  reqiiire  Federal  authorization  or 
permits  include  energy-related  activities 
such  as  pipelines,  harbors,  and 
platforms;  residential  development 
including  docks,  piers,  bridges,  and 
shoreline  protection;  boating-related 
projects  of  small  communities;  private 
port  operation  including  maintenance 
dredging  and  docks;  small  water  supply 
or  hydropower  projects;  and  high  speed 
marine  events.  However,  the  FWS  is  not 
aware  of  a  significant  number  of  future 
activities  that  would  require  Federal 


permitting  or  authorization  in  these 
coastal  and  river  areas.  Historically, 
there  has  been  less  than  two  informal 
consultations  per  State  per  year 
involving  both  large  and  small  private 
entities.  The  FWS  is  not  aware  of  any 
commercial  activities  on  the  Federal 
lands  included  in  these  proposed 
critical  habitat  designations.  Therefore, 
the  FWS  concludes  that  the  proposed 
rule  would  not  affect  a  substantial 
number  of  small  entities. 

In  summary,  the  FWS  has  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities. 
The  FWS  has  concluded  that  it  would 
not  affect  a  substantial  number  of  small 
entities.  There  would  be  no  additional 
section  7  consultations  resulting  from 
this  rule  as  all  proposed  critical  habitat 
is  ciurently  occupied  by  the  Gulf 
sturgeon  so  the  consultation 
requirement  has  already  been  triggered. 
These  consultations  are  not  likely  to 
affect  a  substantial  number  of  small 
entities.  This  rule  would  result  in 
project  modifications  only  when 
proposed  Federal  activities  would 
destroy  or  adversely  modify  critical 
habitat.  While  this  may  occur,  it  is  not 
expected  to  occur  fi^uently  enough  to 
affect  a  substantial  number  of  small 
entities.  Therefore,  the  FWS  is  certifying 
that  the  proposed  designation  of  critical 
habitat  for  the  Gulf  stiugeon  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  an  initial  regulatory  flexibility 
analysis  is  not  required.  This 
determination  will  be  revisited  after 
completion  of  our  economic  analysis 
and  revised,  if  necessary,  in  the  final 
rule. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.)  the  agencies  will  use  the  economic 
analysis  to  further  evaluate  this 
situation. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  this 
rule  does  not  have  significant  takings 
implications.  A  takings  implication 


assessment  is  not  required.  As  disciissed 
above,  the  designation  of  critical  habitat 
affects  only  Federal  agency  actions. 
Since  the  proposed  critical  habitat 
includes  only  aquatic  areas  that  are 
generally  held  in  public  trust,  we 
believe  that  little  or  no  private  property 
is  included  in  the  proposed  designation. 
Based  on  current  public  knowledge  of 
the  species  protection  and  the 
prohibition  against  take  of  the  species 
both  within  and  outside  of  the 
designated  areas,  we  do  not  anticipate 
that  property  values  will  be  affected  by 
the  critical  habitat  designation. 
Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits. 

Fedemlism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  and  Department  of  Commerce 
policies,  we  requested  information  from, 
and  coordinated  development  of  both 
the  listing  and  the  proposal  to  designate 
critical  habitat  with,  appropriate  State 
resoiuce  agencies  in  Louisiana, 
Mississippi,  Alabama,  and  Florida.  The 
designation  of  critical  habitat  for  the 
Gulf  stiugeon  imposes  no  restrictions  in 
addition  to  those  ciurently  in  place, 
and,  therefore,  has  little  additional 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  conservation  of  the 
species  are  specifically  identified.  While 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 


assist  the  public  in  understanding  the 
habitat  needs  of  the  Gulf  sturgeon. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.) 

This  proposed  rule  does  not  contain 
new  or  revised  information  collection 
for  which  Office  of  Management  and 
Budget  approval  is  required  under  the 
Paperwork  Reduction  Act.  Information 
collections  associated  with  ESA  permits 
are  covered  by  an  existing  0MB 
approval,  and  are  assigned  clearance 
No.  1018-0094,  Forms  3-200-55  and  3- 
200-56.  with  an  expiration  date  of  July 
31,  2004.  Detailed  information  for  ESA 
documentation  appears  at  50  CFR  17. 
The  Service  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

National  Environmental  Policy  Act 

(NEPA) 

The  FWS  has  determined  that  it  does 
not  need  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  The  FWS  published  a  notice 
outlining  its  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
NMFS  has  determined  that  this  action  is 
categorically  excluded  from  NEPA 
requirements. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  determined  that  there  are  no  tribal 
lands  essential  for  the  conservation  of 
the  Gulf  sturgeon.  Therefore, 
designation  of  critical  habitat  for  the 
Gulf  sturgeon  has  not  been  proposed  on 
Tribal  lands. 
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List  of  Subjects 

50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

50  CFR  Part  226 

Endangered  and  threatened  species. 
Incorporation  by  reference. 


Proposed  Regulation  Promulgatioii 

For  the  reasons  outlined  in  the 
preamble,  we  propose  to  amend  part  1 7, 
subchapter  B  of  chapter  I,  and  part  226, 
subchapter  C  of  chapter  II,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.11(h),  revise  the  entry  for 
the  "Sturgeon,  Gulf  under  "HSHES"  in 
the  List  of  Endangered  and  Threatened 
Wildlife  to  read  as  follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 


(h)*  *  * 


Species 

Historic  range 

Vertebrate  popu- 

Common  name             Scientific  name 

gered  or  threatened 

• 

Fishes 

• 

• 

• 

• 

• 

* 

• 

Sturgeon,  Gulf .... 

Adpenset  oxyrinchus 

{^oxyrhynchus) 
desotai. 

U.S.A.  (AL,  FL,  GA. 
LA,  MS). 

Entire  

Status      When  listed 


Critical 
habitat 


Special 
rules 


444     17.95(e)  17.44(v) 


3.  Amend  §  17.95(e)  by  adding  critical 
habitat  for  the  Gulf  sturgeon  (Acipenser 
oxyrinchus  desotoi),  in  the  same 
alphabetical  order  as  the  species  occiirs 
in  §  17.11(h)  to  read  as  follows: 

§  1 7.95    Critical  habitat— fish  and  wildlife. 

***** 

(e)  Fishes.  *  *  * 
Gulf  Sturgeon  [Acipenser  oxyrinchus 
desotoi) 

(1)  Critical  habitat  units  are  depicted 
for  Louisiana,  Mississippi,  Alabama, 
and  Florida  on  the  maps  below. 

(2)  The  primary  constituent  elements 
essential  for  the  conservation  of  Gulf 
sturgeon  are  those  habitat  components 
that  support  feeding,  resting,  and 
sheltering,  reproduction,  migration,  and 
physical  features  necessary  for 
maintaining  the  natural  processes  that 
support  these  habitat  components.  The 
primary  constituent  elements  include: 

(i)  Abimdant  prey  items  within 
riverine  habitats  for  larval  and  juvenile 
life  stages,  and  within  estuarine  and 
marine  habitats  for  juvenile,  subadult, 
and  adult  life  stages: 

(ii)  Riverine  spawning  sites  with 
substrates  suitable  for  egg  deposition 
and  development,  such  as  limestone 
outcrops  and  cut  limestone  banks, 
bedrock,  large  gravel  or  cobble  beds, 
marl,  soapstone  or  hard  clay; 

(iii)  A  flow  regime  (i.e.,  the 
magnitude,  frequency,  duration, 


seasonality,  and  rate-of-change  of 
fireshwater  discharge  over  time) 
necessary  for  normal  behavior,  growth, 
and  survival  of  all  life  stages  in  the 
riverine  environment,  including 
migration,  breeding  site  selection, 
courtship,  egg  fertilization,  resting,  and 
staging;  and  necessary  for  maintaining 
spawning  sites  in  suitable  condition  for 
egg  attachment,  eggs  sheltering,  resting, 
and  larvae  staging; 

(iv)  Water  quality,  including 
temperature,  salinity,  pH,  hardness, 
turbidity,  oxygen  content,  and  other 
chemical  characteristics,  necessary  for 
normal  behavior,  growth,  and  viability 
of  all  life  stages; 

(v)  Sediment  quality,  including 
textiuB  and  other  chemical 
characteristics,  necessary  for  normal 
behavior,  growth,  and  viability  of  all  life 
stages;  and 

(vi)  Safe  and  unobstructed  migratory 
pathways  necessary  for  passage  within 
and  between  riverine,  estuarine,  and 
marine  habitats. 

(3)  The  textual  unit  descriptions 
below  are  the  definitive  source  for 
determining  the  critical  habitat 
boundaries.  General  location  maps  by 
unit  are  provided  at  the  end  of  each  unit 
description  and  are  provided  for  general 
guidance  purposes  only,  and  not  as  a 
definitive  source  for  determining  critical 
habitat  boundaries. 


(4)  Unit  1 :  Pearl  River  System  in  St. 
Tammany  and  Washington  Parishes  in 
Louisiana  and  Walthall,  Hancock,  Pearl 
River,  Marion,  Lawrence,  Simpson, 
Copiah,  Hinds,  Rankin,  and  Pike 
Counties  in  Mississippi. 

(i)  Unit  1  includes  the  Pearl  River 
main  stem  from  the  spillway  of  the  Ross 
Bamett  Dam,  Hinds  and  Rankin 
Coimties,  Mississippi,  downstream  to 
where  the  main  stem  river  drainage 
discharges  at  its  mouth  joining  Lake 
Borgne,  Little  Lake,  or  The  Rigolets  in 
Hancock  County,  Mississippi,  and  St. 
Tanunany  Parish,  Louisiana.  It  includes 
the  main  stems  of  the  East  Pearl  River, 
West  Pearl  River,  West  Middle  River, 
Holmes  Bayou,  Wilson  Slough, 
downstream  to  where  these  main  stem 
river  drainages  discharge  at  the  mouths 
of  Lake  Boi^e,  Little  Lake,  or  The 
Rigolets.  Unit  1  also  includes  the  Bogue 
Chitto  River  main  stem,  a  tributary  of 
the  Pearl  River,  from  its  confluence  with 
Lazy  Creek  just  upstream  of  its  crossing 
with  Mississippi  State  Highway  570, 
Pike  County,  Mississippi,  downstream 
to  its  confluence  with  tiie  West  Pearl 
River,  St.  Tammany  Parish,  Louisiana. 
The  lateral  extent  of  Unit  1  is  the 
ordinary  high  water  line  on  each  bank 
of  the  associated  rivers  and  shorelines. 

(ii)  Maps  of  Unit  1  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nan'ative  unit  descriptions. 
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Map  1.1 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Stijrgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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(5)  Unit  2:  Pascagoula  River  System  in 
Forrest,  Perry,  Greene,  George,  Jackson, 
Clarke,  Jones,  and  Wayne  Counties, 
Mississippi. 

(i)  Unit  2  includes  all  of  the 
Pascagoula  River  main  stem  and  its 
distributaries,  portions  of  the  Bowie, 
Leaf,  and  Chickasawhay  tributaries,  and 
all  of  the  Big  Black  Creek  tributary.  It 
includes  the  Bowie  River  main  stem 
beginning  at  its  confluence  with  Bowie 
Creek  and  Okatoma  Creek,  Forrest 
County,  Mississippi,  downstream  to  its 
confluence  with  the  Leaf  River,  Forrest 
Coxmty,  Mississippi.  The  Leaf  River 


main  stem  beginning  from  Mississippi 
State  Highway  588,  Jones  County, 
Mississippi,  downstream  to  its 
confluence  with  the  Chickasawhay 
River,  George  County,  Mississippi  is 
included.  The  main  stem  of  the 
Chickasawhay  River  from  the  mouth  of 
Oaky  Creek,  Clarke  County,  Mississippi, 
downstream  to  its  confluence  with  the 
Leaf  River,  George  County,  Mississippi 
is  included.  Unit  2  also  includes  Big 
Black  Creek  main  stem  from  its 
confluence  with  Black  and  Red  Creeks, 
Jackson  County,  Mississippi,  to  its 


confluence  with  the  Pascagoula  River, 
Jackson  County,  Mississippi.  All  of  the 
main  stem  of  the  Pascagoula  River  from 
its  confluence  with  the  Leaf  and 
Chickasawhay  Rivers,  George  County, 
Mississippi,  to  the  discharge  of  the  East 
and  West  Pascagoula  Rivers  into 
Pascagoula  Bay,  Jackson  County, 
Mississippi,  is  included.  The  lateral 
extent  of  Unit  2  is  the  ordinary  high 
water  line  on  each  bank  of  the 
associated  rivers  and  shorelines. 

(ii)  Maps  of  Unit  2  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  riarrative  unit  descriptions. 
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This  niap  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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(6)  Unit  3:  Escambia  River  System  in 
Santa  Rosa  and  Escambia  Counties, 
Florida  and  Escambia,  Conecuh,  and 
Covington  Counties,  Alabama. 

(i)  Unit  3  includes  the  Conecuh  River 
main  stem  beginning  just  downstream  of 
the  spillway  of  Point  A  Dam,  Covington 
County,  Alabama,  downstream  to  the 
Florida  State  line,  where  its  name    . 
changes  to  the  Escambia  River, 
Escambia  County,  Alabama,  and 


Escambia  and  Santa  Rosa  Counties, 
Florida.  It  includes  the  entire  main  stem 
of  the  Escambia  River  downstream  to  its 
discharge  into  Escambia  Bay  and  Macky 
Bay,  Escambia  and  Santa  Rosa  Counties, 
Florida.  All  of  the  distributaries  of  the 
Escambia  River  including  White  River, 
Little  White  River,  Simpson  River,  and 
Dead  River,  Santa  Rosa  County,  Florida 
are  included.  The  Sepulga  River  main 
stem  from  Alabama  County  Road  42, 


Conecuh  and  Escambia  Counties, 
Alabama,  downstream  to  its  confluence 
with  the  Conecuh  River,  Escambia 
County,  Alabama,  is  also  included.  The 
lateral  extent  of  Unit  3  is  the  ordinary 
high  water  line  on  each  bank  of  the 
associated  lakes,  rivers,  and  shorelines. 

(ii)  Maps  of  Unit  3  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  defirution  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  ttie  precise  legal  definition  of  critical  habitat, 
please  refer  to  ttie  narrative  unit  descriptions. 
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This  map  is  providecl  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  hat)itat.  For  ttie  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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(7)  Unit  4:  Yellow  River  System  in 
Santa  Rosa  and  Okaloosa  Counties, 
Florida  and  Covington  County, 
Alabama. 

(i)  Unit  4  includes  the  Yellow  River 
main  stem  from  Alabama  State  Highway 
55,  Covington  County,  Alabama, 
downstream  to  its  discharge  at 
Blackwater  Bay,  Santa  Rosa  Coimty, 
Florida.  All  Yellow  River  distributaries 


(including  Weaver  River  and  Skim  Lake) 
discharging  into  Blackwater  Bay  are 
included.  The  Shoal  River  main  stem,  a 
Yellow  River  tributary,  from  Florida 
Highway  85,  Okaloosa  Coimty,  Florida, 
to  its  confluence  with  the  Yellow  River, 
is  included.  The  Blackwater  River  from 
its  confluence  with  Big  Coldwater 
Creek,  Santa  Rosa  County,  Florida, 
downstream  to  its  discharge  into 


Blackwater  Bay  is  included.  Wright 
Basin  and  Cooper  Basin,  Santa  Rosa 
County,  on  the  Blackwater  River  are 
included.  The  lateral  extent  of  Unit  4  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  lakes,  rivers,  and 
shorelines. 

(ii)  Maps  of  Unit  4  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  hat)itat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nanrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  hatiitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nan'ative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  hat>itat, 
please  refer  to  the  narrative  unit  descriptions. 
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(8)  Unit  5:  Choctawhatchee  River 
System  in  Holmes,  Washington,  and 
Walton  Counties,  Florida  and  Dale, 
Coffee,  Geneva,  and  Houston  Counties, 
Alabama. 

I    (i)  Unit  5  includes  the 
Choctawhatchee  River  main  stem  from 
its  confluence  with  the  west  and  east 
fork  of  the  Choctawhatchee  River,  Dale 
County,  Alabama,  downstream  to  its 
discharge  at  Choctawhatchee  Bay, 
Walton  County,  Florida.  The 


distributaries  discharging  into 
Choctawhatchee  Bay  known  as  Mitchell 
River,  Indian  River,  Cypress  River,  and 
Bells  Leg  are  included.  The  Bojrnton 
Cutoff,  Washington  County,  Florida, 
which  joins  the  Choctawhatchee  River 
main  stem,  and  Holmes  Creek, 
Washington  County,  Florida,  are 
inclu'ded.  The  section  of  Holmes  Creek 
from  Boynton  Cutoff  to  the  mouth  of 
Holmes  Creek,  Washington  County, 
Florida,  is  included.  The  Pea  River  main 


stem,  a  Choctawhatchee  River  tributary, 
from  the  Elba  Dam,  Coffee  Couaty,  ' 
Alabama,  to  its  confluence  with  the 
Choctawhatchee  River,  Geneva  County, 
Alabama,  is  included.  The  lateral  extent 
of  Unit  5  is  the  ordinary  high  water  line 
on  each  bank  of  the  associated  rivers 
and  shorelines. 

(ii)  Maps  of  Unit  5  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  ditical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nan-ative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  5.3 
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This  map  is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nan'atlve  unit  descriptions. 
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(9)  Unit  6:  Apalachicola  River  System 
in  Franklin,  Gulf,  Liberty,  Calhoim, 
Jackson,  and  Gadsen  Coimties,  Florida. 

(i)  Unit  6  includes  the  Apalachicola 
River  mainstem,  beginning  from  the  Jim 
Woodruff  Lock  and  Dam,  Gadsden  and 
Jackson  Counties,  Florida,  downstream 
to  its  discharge  at  East  Bay  or 


Apalachicola  Bay,  Franklin  County, 
Florida.  All  Apalachicola  River 
distributaries,  including  the  East  River, 
Little  St.  Marks  River,  St.  Marks  River, 
Franklin  Coimty,  Florida,  to  their 
discharge  into  East  Bay  and/or 
Apalachicola  Bay  are  included.  The 
entire  main  stem  of  the  Brothers  River, 


Franklin  and  Gulf  Counties,  Florida,  a . 
tributary  of  the  Apalachicola  River,  is 
included.  The  lateral  extent  of  Unit  6  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines, 
(ii)  Maps  of  Unit  6  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  hat>itat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


(10)  Unit  7:  Suwannee  River  System, 
in  Hamilton,  Suwannee,  Madison, 
Lafayette,  Gilchrist,  Levy,  Dixie,  and 
Columbia  Counties,  Florida. 

(i)  Unit  7  includes  the  Suwannee 
River  main  stem,  beginning  from  its 
confluence  with  Long  Branch  Creek, 
Hamilton  County,  Florida,  dov\mstream 
to  the  mouth  of  the  Suwannee  River.  It 


includes  all  the  Suwannee  River 
distributaries,  including  the  East  Pass, 
West  Pass,  Wadley  Pass,  and  Alligator 
Pass,  Dixie  and  Levy  Counties,  Florida, 
to  their  discharge  into  the  Suwannee 
Sound  or  the  Gulf  of  Mexico.  The 
Withlacoochee  River  main  stem  from 
Florida  State  Road  6,  Madison  and 


Hamilton  Counties,  Florida,  to  its 
confluence  with  the  Suwannee  River  is 
included.  The  lateral  extent  of  Unit  7  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

(ii)  Maps  of  Unit  7  follow: 
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This  map  is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  hatxtat  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  hat>itat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nanrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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(11)  Unit  8:  Lake  Pontchartrain,  Lake 
St.  Catherine,  The  Rigolets,  Little  Lake. 
Lake  Borgne,  and  Mississippi  Sound  in 
Jefferson,  Orleans,  St.  Tanunany,  and  St. 
Bernard  Parish,  Louisiana,  Hancock, 
Jackson,  and  Harrison  Counties  in 
Mississippi,  and  in  Mobile  Coimty. 
Alabama. 

(i)  Unit  8  encompasses  Lake 
Pontchartrain  east  of  the  Lake 
Pontchartrain  Causeway,  all  of  Little 
Lake,  The  Rigolets,  Lake  St.  Catherine, 
Lake  Borgne,  including  Heron  Bay,  and 
the  Mississippi  Soimd.  Proposed  critical 
'habitat  follows  the  shorelines  around 
the  perimeters  of  each  included  lake. 
The  Mississippi  Sound  includes 
adjacent  open  bays  including 
Pascagoula  Bay,  Point  aux  Chenes  Bay, 
Grand  Bay,  Sandy  Bay,  and  barrier 
island  passes,  including  Ship  Island 


Pass,  Dog  Keys  Pass,  Horn  Island  Pass, 
and  Petit  Bois  Pass.  The  northern 
boundary  of  the  Mississippi  Sound  is 
the  shorelines  of  the  mainland  between 
Heron  Bay  Point,  Mississippi  and  Point 
aux  Pins,  Alabama.  Proposed  critical 
habitat  excludes  St.  Louis  Bay,  north  of 
the  railroad  bridge  across  its  mouth; 
Biloxi  Bay,  north  of  the  U.S.  Highway 
90  bridge;  and  Back  Bay  of  Biloxi.  The 
southern  boundary  follows  along  the 
broken  shoreline  of  Lake  Borgne  created 
by  low  swampy  islands  from 
Malheureux  Point  to  Isle  au  Pitre.  From 
the  northeast  point  of  Isle  au  Pitre,  the 
boimdary  continues  in  a  straight  north- 
northeast  line  to  the  point  1  nm  (1.9  km) 
seaward  of  the  westernmost  extremity  of 
Cat  Island  (30°13'N,  89°10'W).  The 
southern  boundary  continues  1  nm  (1.9 
km)  offshore  of  the  barrier  islands  and 


offshore  of  the  72  COLREQS  lines  at 
barrier  island  passes  (defined  at  33  CFR 
80.815  (c),  (d)  and  (e))  to  the  eastern 
boimdary.  Between  Cat  Island  and  Ship 
Island  there  is  no  72  COLREGS  line.  We 
therefore,  have  defined  that  section  of 
the  southern  boimdary  as  1  nm  (1.9  km) 
offshdre'of  a  straight  line  drawn  from 
the  southern  tip  of  Cat  Island  to  the 
western  tip  of  Ship  Island.  The  eastern 
boundary  is  the  line  of  longitude 
88°18.8'W  from  its  intersection  with  the 
shore  (Point  aux  Pins)  to  its  intersection  ■ 
with  the  southern  boimdary.  The  lateral 
extent  of  Unit  8  is  the  MHW  line  on 
each  shoreline  of  the  included  water 
bodies  or  the  entrance  to  rivers,  bayous, 
and  creeks. 

(ii)  Maps  of  Unit  8  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nan^tive  unit  descriptions. 
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please  refer  to  the  narrative  unit  descriptions. 
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(12)  Unit  9:  Pensacola  Bay  System  in 
Escambia  and  Santa  Rosa  Counties, 
Florida. 

(i)  Unit  9  includes  Pensacola  Bay  and 
its  adjacent  main  bays  and  coves.  These 
include  Big  Lagoon,  Escambia  Bay,  East 
Bay,  Blackwater  Bay,  Bayou  Grande,  • 
Vfacky  Bay,  Saultsmar  Cove,  Bass  Hole 


Cove,  and  Catfish  Basin.  All  other  bays, 
bayous,  creeks,  and  rivers  are  excluded 
at  their  mouths.  The  western  boundary 
is  the  Florida  State  Highway  292  Bridge 
crossing  Big  Lagoon  to  Perdido  Key.  The 
southern  boundary  is  the  72  COLREGS 
line  between  Perdido  Key  and  Santa 
Rosa  Island  (defined  at  33  CFR  80.810 


(g)).  The  eastern  boimdary  is  the  Florida 
State  Highway  399  Bridge  at  Gulf 
Breeze,  Florida.  The  lateral  extent  of 
Unit  9  is  the  MHW  line  on  each 
included  bay's  shoreline. 

(ii)  A  map  of  Unit  9  follows: 

BIUJNQ  COM  4310-66-P 


39170 


Federal  Register /Vol.  67,  No.  109  /  Thursday,  June  6,  2002  /  Proposed  Rules 


^ 

3 

o> 

CD 

CO 

1 

c 
3 

i 

io 

CO 

X 

c 

0> 

8 

Q. 

o 

O  0! 


O   tf   £ 


■^^".^^^ 


1!       8  « 


g  2  w  £  1  Q.  E  .9 


W      ^      =i      _ 

•^  »  5    O 


3   w 


w  —  CD  ."S 
«  ~  u-  -fi 


(0  -Of    (0 


w  c   «2  o 


fulfil? 


3 

a 


BIUJNQ  COM  4310-a6-C 


(13)  Unit  10:  Santa  Rosa  Sound  in 
Sscambia,  Santa  Rosa,  and  Okaloosa 
!k)unties,  Florida. 

(i)  Unit  10  includes  the  Santa  Rosa 
Sound,  bounded  on  the  west  by  the 
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Florida  State  Highway  399  bridge  in 
Gulf  Breeze,  Florida.  The  eastern 
boundary  is  the  U.S.  Highway  98  bridge 
in  Fort  Walton  Beach,  Florida.  The 
northern  and  southern  boundaries  of 


Unit  10  are  formed  by  the  shorelines  to 
the  MHW  line  or  by  the  entrance  to 
rivers,  bayous,  and  creeks. 
(ii)  A  map  of  Unit  10  follows: 
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(14)  l/nif  1  J; Florida  Nearshore  Gulf 
if  Mexico  Unit  in  Escambia,  Santa  Rosa, 
Okaloosa,  Walton,  Bay,  and  Gulf 
Counties  in  Florida. 

(i)  Unit  11  includes  a  portion  of  the 
Gulf  of  Mexico  as  defined  by  the 
following  boundaries.  The  western 
boundary  is  the  line  of  longitude 
87<'20.0'  W  (approximately  1  nm  (1.9 


km)  west  of  Pensacola  Pass)  from  its 
intersection  with  the  shore  to  its 
intersection  with  the  southern 
boimdary.  The  northern  boundary  is  the 
MHW  of  the  mainland  shoreline  and  the 
72  COLREGS  lines  at  passes  as  defined 
at  30  CFR  80.810  (a-g).  The  southern 
boundary  is  1  nm  (1.9  km)  offshore  of 
the  northern  boundary.  The  eastern 


boundary  is  the  line  of  longitude 
85°17.0'  W  from  its  intersection  with  the 
shore  (near  Money  Bayou  between  Cape 
San  Bias  and  Indian  Peninsula)  to  its 
intersection  with  the  southern 
boundary. 

(ii)  A  map  of  Unit  11  follows: 
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(15)  Unit  12:  Choctawhatchee  Bay  in 
Okaloosa  and  Walton  Counties,  Florida. 

(i)  Unit  12  includes  the  main  body  of 
Choctawhatchee  Bay,  Hogtown  Bayou, 
Jolly  Bay,  Bunker  Cove,  and  Grassy 
Cove.  All  other  bayous,  creeks,  rivers 


are  excluded  at  their  mouths/entrances. 
The  western  boundaiy  is  the  U.S.     • 
Highway  98  bridge  at  Fort  Walton 
Beach,  Florida.  The  southern  boundary 
is  the  72  COLREGS  line  across  East 
(Destin)  Pass  as  defined  at  33  CFR 


80.810  (f).  The  lateral  extent  of  Unit  12 
is  the  MHW  line  on  each  shoreline  of 
the  included  water  bodies. 

(ii)  A  map  of  Unit  12  follows: 
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(16)  Unit  13:  Apalachicola  Bay  in  Gulf 
I  ind  Franklin  County,  Florida. 

(i)  Unit  13  includes  the  main  body  of 
.  Vpalachicola  Bay  and  its  adjacent 
soimds,  bays,  and  the  nearshore  waters 
of  the  Gulf  of  Mexico.  These  consist  of 
St.  Vincent  Sound,  including  Indian 
Lagoon;  Apalachicola  Bay  including 
Horseshoe  Cove  and  All  Tides  Cove; 
East  Bay  including  Little  Bay  and  Big 
Bay;  and  St.  George  Sound,  including 
Rattlesnake  Cove  and  East  Cove.  Barrier 
Island  passes  (Indian  Pass,  West  Pass, 
and  East  Pass)  are  also  included.  Sike's 


cut  is  excluded  from  the  lighted  buoys 
on  the  Gulf  of  Mexico  side  to  the  day 
boards  on  the  bay  side.  The  southern 
boundary  includes  water  extending  into 
the  Gulf  of  Mexico  1  nm  (1.9  km)  from 
the  MHW  line  of  the  barrier  islands  and 
from  72  COLREGS  lines  between  the 
barrier  islands  (defined  at  33  CFR 
80.805  (e)-(h)).  The  western  boimdary  is 
the  line  of  longitude  85''17.0'  W  from  its 
intersection  with  the  shore  (near  Money 
Bayou  between  Cape  San  Bias  and 
Indian  Peninsula)  to  its  intersection 


with  the  southern  boundary.  The 
eastern  boundary  is  formed  by  a  straight 
line  drawn  from  the  shoreline  of  Lanark 
Village  at  ZQ-SS.l'  N,  84°35.0'  W  to  a 
point  that  is  1  nm  (1.9  km)  offshore  from 
the  northeastern  extremity  of  Dog  Island 
at  29"'49.6'  N,  84''33.2'  W.  The  lateral 
extent  of  Unit  13  is  the  MHW  line  on 
each  shoreline  of  the  included  water 
bodies  or  the  entrance  of  excluded 
rivers,  bayous,  and  creeks. 

(ii)  A  map  of  Unit  13  follows: 
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(17)  Unit  14:  Suwannee  Sound  in 
Hxie  and  Levy  Counties,  Florida. 
I  (i)  Unit  14  includes  Suwannee  Sound 
dnd  a  portion  of  adjacent  Gulf  of  Mexico 
waters  extending  9  nm  from  shore  (16.7 
km)  out  to  the  State  territorial  water 
boundary.  Its  northern  boimdary  is 
formed  by  a  straight  line  from  the 


MLUNQ  CODE  4310-«5-C 


northern  tip  of  Big  Pine  Island  (at 
approximately  29°23'N,  83°12'W)  to  the 
Federal-State  boundary  at  29"'17'N, 
83''21'W.  The  southern  boundary  is 
formed  by  a  straight  line  from  the 
southern  tip  of  Richards  Island  (at 
approximately  83°04'W,  29*'11'N)  to  the 
Federal-State  boundary  at  83°15'W, 


29''04'N.  The  lateral  extent  of  Unit  14  is 
the  MHW  line  along  the  shorelines  and 
the  mouths  of  the  Suwannee  River  (East 
and  West  Pass),  its  distributaries,  and 
other  rivers,  creeks,  or  water  bodies. 

(ii)  A  map  of  Unit  14  follows: 
BiLUNO  cooe  4aiO-6«-P 
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(18)(i)  The  river  reaches  within  Units 
1  to  7  proposed  as  critical  habitat  lie 
within  the  ordinary  high  water  line.  As 
defined  in  33  CFR  329.11,  the  ordinary 
high  water  line  on  non-tidal  rivers  is  the 
line  on  the  shore  established  by  the 
fluctuations  of  water  and  indicated  by 
physical  characteristics  such  as  a  clear, 
natural  line  impressed  on  the  bank; 
shelving;  changes  in  the  character  of 
soil;  destruction  of  terrestrial  vegetation; 
the  presence  of  litter  and  debris;  or 
other  appropriate  means  that  consider 
the  characteristics  of  the  surroimding 
areas. 

(ii)  The  downstream  limit  of  the 
riverine  units  is  the  mouth  of  each  river. 
The  mouth  is  defined  as  rkm  0  (rm  0). 
Although  the  interface  of  fresh  and 
saltwater,  referred  to  as  the  saltwater 
wedge,  occurs  within  the  lower-most 
reach  of  a  river,  for  ease  in  delineating 
critical  habitat  imits,  we  are  defining  the 
boimdary  between  the  riverine  and 
estuarine  units  as  rkm  0  (rm  0). 

(iii)  Regulatory  jurisdiction  in  coastal 
areas  extends  to  the  line  on  the  shore 
reached  by  the  plane  of  the  mean 
(average)  high  water  (MHW)  (33  CFR 
329.12(a)(2]].  All  bays  and  estuaries 
within  Units  8  to  14  therefore,  lie  below 
the  MHW  lines.  Where  precise 
determination  of  the  actual  location 
becomes  necessary,  it  must  be 
established  by  siuvey  with  reference  to 
the  available  tidal  datum,  preferably 
averaged  over  a  period  of  18.6  years. 
Less  precise  methods,  such  as 
observation  of  the  "apparent  shoreline" 
which  is  determined  by  reference  to 
physical  markings,  lines  of  vegetation, 
may  be  used  only  where  an  estimate  is 
needed  of  the  line  reached  by  the  mean 
high  water. 

I  (iv)  The  term  72  COLREGS  is  defined 
6  demarcation  lines  which  delineate 
those  waters  upon  which  mariners  shall 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  and  those  waters  upon  which 
mariners  shall  comply  with  the  Inland 
Navigation  Rules  (33  CFR  80.01).  The 
waters  inside  of  these  lines  are  Inland 
Rules  waters  and  the  waters  outside  the 
lines  are  COLREGS  waters.  These  lines 
are  defined  in  33  CFR  80,  and  have  been 
used  for  identification  piuposes  to 
delineate  boundary  lines  of  the 
estuarine  and  marine  habitat  Units  8,  9, 
11,  and  12. 

(19).  Critical  habitat  does  not  include 
existing  developed  sites  such  as  dams, 
piers,  marinas,  bridges,  boat  ramps, 
exposed  oil  and  gas  pipelines,  oil  rigs, 
and  similar  structiu-es  or  designated 
public  swimming  areas. 


PART  226-[AMENDED] 

1.  The  authority  citation  for  pari  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533 

2.  Section  226.214  is  added  to  read  as 
follows: 

§  226.214    Critical  habitat  for  Quit  aturgaon. 

Gulf  sturgeon  is  under  the  joint 
jurisdiction  of  the  U.S.  Fish  and 
WildUfe  Service  (FWS)  and  NMFS.  The 
FWS  will  maintain  primary 
responsibility  for  recovery  actions  and 
NMFS  will  assist  in  and  continue  to 
fund  recovery  actions  periaining  to 
estuarine  and  marine  habitats.  In 
riverine  units,  the  FWS  will  be 
responsible  for  all  consultations 
regarding  Gulf  sturgeon  and  critical 
habitat.  In  estuarine  imits,  we  will 
divide  responsibility  based  on  the 
action  agency  involved.  The  FWS  will 
consult  with  the  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  the  Coast  Guard,  and 
the  Federal  Emergency  Management 
Agency.  NMFS  will  consult  with  the 
DOD,  COE,  MMS  and  any  other  Federal 
agencies  not  mentioned  here  explicitly. 
In  marine  units,  NMFS  vtrill  be 
responsible  for  all  consultations 
regarding  Gulf  sturgeon  and  critical 
habitat.  Any  Federal  projects  that 
extend  into  the  jurisdiction  of  both  the 
Services  will  be  consulted  on  by  the 
FWS,  but  with  NMFS  assistance  where 
needed.  Each  agency  will  conduct  its 
own  intra-agency  consultations  as 
necessary.  Regulatory  jurisdiction  in 
coastal  areas  extends  to  the  line  on  the 
shore  reached  by  the  plane  of  the  mean 
(average)  high  water  (MHW)  (33  CFR 
329.12(a)(2)).  All  bays  and  estuaries 
within  Units  8  to  14,  therefore,  lie  below 
the  MHW  lines.  Where  precise 
determination  of  the  actual  location 
becomes  necessary,  it  must  be 
established  by  survey  with  reference  to 
the  available  tidal  datum,  preferably 
averaged  over  a  period  of  18.6  years. 
Less  precise  methods,  such  as 
observation  of  the  "apparent  shoreline" 
which  is  determined  by  reference  to 
physical  markings,  lines  of  vegetation, 
may  be  used  only  where  an  estimate  is 
needed  of  the  line  reached  by  the  mean 
high  water.  The  term  72  COLREGS  is 
defined  as  demarcation  lines  which 
delineate  those  waters  upon  which 
mariners  shall  comply  with  the 
International  Regulations  for  Preventing 
Collisions  at  Sea,  1972  and  those  waters 
upon  which  mariners  shall  comply  with 
the  Inland  Navigation  Rules  (33  CFR 
80.01).  The  waters  inside  of  these  lines 
are  Inland  Rules  waters  and  the  waters 
outside  the  lines  are  COLREGS  waters. 


These  lines  are  defined  in  33  CFR  part 
80,  and  have  been  used  for 
identification  purposes  to  delineate 
boimdary  lines  of  the  estuarine  and 
marine  habitat  Units  8,  9, 11,  and  12. 
Critical  habitat  does  not  include  existing 
developed  sites  such  as  dams,  piers, 
marinas,  bridges,  boat  ramps,  exposed 
oil  and  gas  pipelines,  oil  rigs,  and 
similar  structures  or  designated  public 
swimming  areas.  For  a  complete 
description  of  critical  habitat  units  (1- 
14)  and  the  constituent  elements  for 
Gulf  sturgeon  see  50  CFR  part  17.  Units 
8  through  14  described  below  are  in 
estuarine  and  marine  waters,  where 
NMFS  has  jurisdiction. 

(a)  Unit  8:  Lake  Pontchartrain,  Lake 
St.  Catherine.  The  Rigolets.  Little  Lake. 
Lake  Borgne,  and  Mississippi  Sound  in 
Jefferson,  Orleans,  St.  Tammany,  and 
St.  Bernard  Parish,  Louisiana,  Hancock. 
Jackson,  and  Harrison  Counties  in  MS. 
and  in  Mobile  County,  AL. 

(1)  Unit  8  encompasses  Lake 
Pontchartrain  east  of  the  Lake 
Pontchartrain  Causeway,  all  of  Little 
Lake,  The  Rigolets,  Lake  St.  Catherine, 
Lake  Borgne,  including  Heron  Bay,  and 
the  Mississippi  Sound.  Proposed  critical 
habitat  follows  the  shorelines  around 
the  perimeters  of  each  included  lake. 
The  Mississippi  Sound  includes 
adjacent  open  bays  including 
Pascagoula  Bay,  Point  aux  Chenes  Bay, 
Grand  Bay,  Sandy  Bay,  and  barrier 
island  passes,  including  Ship  Island 
Pass,  Dog  Keys  Pass,  Horn  Island  Pass, 
and  Petit  Bois  Pass.. The  northern 
boundary  of  the  Mississippi  Sound  is 
the  shorelines  of  the  mainland  between 
Heron  Bay  Point,  MS  and  Point  aux 
Pins,  AL.  Proposed  critical  habitat 
excludes  St.  Louis  Bay,  north  of  the 
railroad  bridge  across  its  mouth;  Biloxi 
Bay,  north  of  the  U.S.  Highway  90 
bridge;  and  Back  Bay  of  Biloxi.  The 
southern  boundary  follows  along  the 
broken  shoreline  of  Lake  Borgne  created 
by  low  swampy  islands  from 
Malheureux  Point  to  Isle  au  Pitre.  From 
the  northeast  point  of  Isle  au  Pitre,  the 
boundary  continues  in  a  straight  north- 
northeast  line  to  the  point  1  nm  (1.9  km) 
seaward  of  the  western  most  extremity 
of  Cat  Island  (30°13'N,  89''10'W).  The 
southern  boundary  continues  1  nm  (1.9 
km)  offshore  of  the  barrier  islands  and 
offshore  of  the  72  COLREGS  lines  at 
barrier  island  passes  (defined  at  33  CFR 
80.815  (c),  (d)  and  (e))  to  the  eastern 
boundary.  Between  Cat  Island  and  Ship 
Island  there  is  no  72  COLREGS  line.  We 
therefore,  have  defined  that  section  of 
the  southern  boundary  as  1  nm  (1.9  km) 
offshore  of  a  straight  line  drawn  from 
the  southern  tip  of  Cat  Island  to  the 
western  tip  of  Ship  Island.  The  eastern 
boundary  is  the  line  of  longitude 
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please  refer  to  the  narrative  unit  descriptions. 
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(b)  Unit  9:  Pensacola  Bay  System  in 
Escambia  and  Santa  Rosa  Counties, 
Florida. 

(1)  Unit  9  includes  Pensacola  Bay  and 
its  adjacent  main  bays  and  coves.  These 
include  Big  Lagoon,  Escambia  Bay,  East 
Bay,  Blackwater  Bay,  Bayou  Grande, 
Macky  Bay,  Sauhsmar  Cove,  Bass  Hole 


Cove,  and  Catfish  Basin.  All  other  bays, 
bayous,  creeks,  and  rivers  are  excluded 
at  their  mouths.  The  western  boundary 
is  the  Florida  State  Highway  292  Bridge 
crossing  Big  Lagoon  to  Perdido  Key.  The 
southern  boundary  is  the  72  COLREGS 
line  between  Perdido  Key  and  Santa 
Rosa  Island  (defined  at  33  CFR  80.810 


(g)].  The  eastern  boundary  is  the  Florida 
State  Highway  399  Bridge  at  Gulf 
Breeze,  FL.  The  lateral  extent  of  Unit  9 
is  the  MHW  line  on  each  included  bay's 
shoreline. 

(2)  A  map  of  Unit  9  follows: 
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(c)  Unit  10:  Santa  Rosa  Sound  in 
Escambia,  Santa  Rosa,  and  Okaloosa 
Counties,  FL 

(1)  Unit  10  includes  the  Santa  Rosa 
Sound,  bounded  on  the  west  by  the 


Florida  State  Highway  399  bridge  in 
Giilf  Breeze,  FL.  The  eastern  boundary 
is  the  U.S.  Highway  98  bridge  in  Fort 
Walton  Beach,  FL.  The  northern  and 
southern  boundaries  of  Unit  10  are 


formed  by  the  shorelines  to  the  MHW 
line  or  by  the  entrance  to  rivers,  bayous, 
and  creeks. 
(2)  A  map  of  Unit  10  follows: 

BHXINO  COOE  4310-66-^ 
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(d)  t/jiif  1 1 :  Florida  Nearshore  Gulf  of 
Mexico  Unit  in  Escambia,  Santa  Rosa, 
Okaloosa,  Walton,  Bay,  and  Gulf 
Counties,  FL. 

(1)  Unit  11  includes  a  portion  of  the 
Gulf  of  Mexico  as  defined  by  the 
following  boundaries.  The  western 
boundary  is  the  line  of  longitude 
87°20.0' W  (approximately  1  nm  (1.9 


km)  west  of  Pensacola  Pass)  from  its 
intersection  with  the  shore  to  its 
intersection  with  the  southern 
boimdary.  The  northern  boundary  is  the 
MHW  of  the  mainland  shoreline  and  the 
72  COLREGS  lines  at  passes  as  defined 
at  30  CFR  80.810  (a)-{g).  The  southern 
boimdary  is  1  nm  (1.9  km)  offshore  of 
the  northern  boundary.  The  eastern 


boundary  is  the  line  of  longitude 
85°17.0'  W  from  its  intersection  with  the 
shore  (near  Money  Bayou  between  Cape 
San  Bias  and  Indian  Peninsula)  to  its 
intersection  with  the  southern 
boimdary. 

(2)  A  map  of  Unit  11  follows: 

BILUNG  CODE  4310-SS-P 
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(e)  Unit  12:  Choctawhatchee  Bay  in 
Okaloosa  and  Walton  Counties,  FL. 

(1)  Unit  12  includes  the  main  body  of 
Choctawhatchee  Bay,  Hogtown  Bayou, 
Jolly  Bay,  Bunker  Cove,  and  Grassy 
Cove.  All  other  bayous,  creeks,  rivers 


are  excluded  at  their  mouths/entrances. 
The  western  boundary  is  the  U.S. 
Highway  98  bridge  at  Fort  Walton 
Beach,  FL.  The  southern  boundary  is  the 
72  COLREGS  line  across  East  (Destin) 
Pass  as  defined  at  33  CFR  80.810  (f).  The 


lateral  extent  of  Unit  12  is  the  MHW 
line  on  each  shoreline  of  the  included 
water  bodies. 

(2)  A  map  of  Unit  12  follows: 

BILUNO  CODE  4310-S»-^ 
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(f)  [/iiif  13:  Apalachicola  Bay  in  Gulf 
and  Franklin  County,  FL. 

(1)  Unit  13  includes  the  main  body  of 
Apalachicola  Bay  and  its  adjacent 
sounds,  bays,  and  the  nearshore  waters 
of  the  Gulf  of  Mexico.  These  consist  of 
St.  Vincent  Sound,  including  Indian 
Lagoon;  Apalachicola  Bay  including 
Horseshoe  Cove  and  All  Tides  Cove; 
East  Bay  including  Little  Bay  and  Big 
Bay;  and  St  George  Sound,  including 
Rattlesnake  Cove  and  East  Cove.  Barrier 
Island  passes  (Indian  Pass,  West  Pass, 
and  East  Pass)  are  also  included.  Sike's 


cut  is  excluded  from  the  lighted  buoys 
on  the  Gulf  of  Mexico  side  to  the  day 
boards  on  the  bay, side.  The  southern 
boundary  includes  water  extending  into 
the  Gulf  of  Mexico  1  nm  (1.9  km)  from 
the  MHW  line  of  the  barrier  islands  and 
from  72  COLREGS  lines  between  the 
barrier  islands  (defined  at  33  CFR 
80.805  (e)-(h)).  The  western  boundary  is 
the  line  of  longitude  85°17.0'  W  from  its 
intersection  with  the  shore  (near  Money 
Bayou  between  Cape  San  Bias  and 
Indian  Peninsula)  to  its  intersection 


with  the  southern  boundary.  The 
eastern  boundary  is  formed  by  a  straight 
line  drawn  from  the  shoreline  of  Lanark 
Village  at  29°53.1'  N,  84°35.0'  W  to  a 
point  that  is  1  nm  (1.9  km)  offshore  from 
the  northeastern  extremity  of  Dog  Island 
at  29°49.6'  N,  84°33.2'  W.  The  lateral 
extent  of  Unit  13  is  the  MHW  line  on 
each  shoreline  of  the  included  water 
bodies  or  the  entrance  of  excluded 
rivers,  bayous,  and  creeks. 

(2)  A  map  of  Unit  13  follows: 
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(g)  Unit  14:  Suwannee  Sound  in  Dixie 
and  Levy  Counties,  FL. 

(1)  Unit  14  includes  Suwannee  Soimd 
and  a  portion  of  adjacent  Gulf  of  Mexico 
waters  extending  9  nm  from  shore  (16.7 
km)  out  to  the  State  territorial  water 
)oundary.  Its  northern  boundary  is 
:  brmed  by  a  straight  line  from  the 


WLUNO  CODE  4310-9S-C 


northern  tip  of  Big  Pine  Island  (at 
approximately  29°23'  N,  83°12'  W)  to 
the  Federal-State  boundary  at  29°17'  N, 
83°21'  W.  The  southern  boundary  is 
formed  by  a  straight  line  from  the 
southern  tip  of  Richards  Island  (at 
approximately  83°04'  W,  29°11'  N)  to    . 
the  Federal-State  boundary  at  83°15'  W, 


29°04'  N.  The  lateral  extent  of  Unit  14 
is  the  MHW  line  along  the  shorelines 
and  the  mouths  of  the  Suwannee  River 
(East  and  West  Pass),  its  distributaries, 
and  other  rivers,  creeks,  or  water  bodies. 

(2)  A  map  of  Unit  14  follows:> 
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(h)  The  river  reaches  within  Units  1 
to  7  proposed  as  critical  habitat  lie 
within  the  ordinary  high  water  line.  As 
defined  in  33  CFR  329.11,  the  ordinary 
high  water  line  on  non-tidal  rivers  is  the 
line  on  the  shore  established  by  the 
fluctuations  of  water  and  indicated  by 
physical  characteristics  such  as  a  clear, 


natural  line  impressed  on  the  bank; 
shelving;  changes  in  the  character  of 
soil;  destruction  of  terrestrial  vegetation; 
the  presence  of  litter  and  debris;  or 
other  appropriate  means  that  consider 
the  characteristics  of  the  surrounding 
areas. 


MLUNQ  COOe  4310-5S-C 


Dated:  May  24,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Dated:  May  24,  2002. 
John  Oliver, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  02-13620  Filed  6-5-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Syatem  of 
Records 

agency:  Office  of  Elementary  and 

Secondary  Education,  School 

Improvement  Programs,  Department  of 

Education. 

ACTION:  Notice  of  a  new  system  of 

records. 

SUMMARY:  hi  accordance  with  the 
Privacy  Act  of  1974,  as  amended, 
(Privacy  Act)  the  Department  of 
Education  (the  Department]  publishes 
this  notice  of  a  new  system  of  records 
entitled  "Native  Hawaiian  Education 
Council  (18-14-03)."  The  system  will 
contain  information  on  individuals  who 
have  been  nominated  and  are  interested 
in  serving  on  the  Native  Hawaiian 
Education  Coimcil.  The  information 
maintained  in  the  system  of  records 
entitled  "Native  Hawaiian  Education 
Council"  will  consist  of  one  or  more  of 
the  following:  Name,  title,  sex,  place 
and  date  of  birth,  home  address, 
business  address,  organizational 
affihation,  phone  numbers,  fax 
numbers,  e-mail  addresses,  degrees 
held,  general  educational  bacl^groimd, 
ethnic  backgroimd,  resimie,  curriculum 
vitae,  previous  or  current  membership 
on  the  Native  Hawaiian  Education 
Council,  source  who  recommended  the 
individual  for  membership  on  the 
coimcil,  and  miscellaneous 
correspondence.  The  information  that 
will  form  the  new  system  of  records  will 
be  collected  through  various  sources, 
including  telephone,  written,  and  e-mail 
inquiries,  as  well  as  written  requests  to 
be  included  with  letters  of 
recommendation  describing  the 
qualifications  of  those  individuals  for 
service  on  the  Native  Hawaiian 
Education  Coimcil,  and  addresses  and 
telephone  numbers  of  those  individuals. 
The  information  will  be  used  to  fulfill 
the  requirement  outlined  in  section 
7204  of  the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA),  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110). 
DATES:  The  Department  seeks  comment 
on  the  new  system  of  records  described 
in  this  notice,  in  accordance  with  the 
requirements  of  the  Privacy  Act.  We 
must  receive  your  comments  on  or 
before  July  8,  2002. 

The  Department  filed  a  report 
describing  the  new  system  of  records 
covered  by  this  notice  with  the  Chair  of 
the  Senate  Committee  on  Governmental 
Afiiairs,  the  Chair  of  the  House 
Committee  on  Government  Reform,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Afiiaiis, 


Office  of  Management  and  Budget 
(OMB)  on  May  31,  2002.  This  new 
system  of  records  will  become  effective 
at  the  later  date  of^  (1)  the  expiration 
of  the  40-day  period  for  OMB  review  on 
July  10,  2002,  or  (2)  July  8,  2002,  imless 
the  system  of  records  needs  to  be 
changed  as  a  result  of  public  comment 
or  OMB  review. 

ADDRESSES:  Address  all  comments  about 
the  proposed  routine  uses  to  Lynn 
Thomas,  Program  Officer,  Native 
Hawaiian  Education  Program,  Office  of 
Elementary  and  Secondary  Education, 
School  Improvement  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Federal  Building  6,  Room 
3C126,  Washington,  DC  20202-4160.  If 
you  prefer  to  send  comments  through 
the  Internet,  use  the  following  address: 
commen  ts@ed.gov. 

You  must  include  the  term  "Native 
Hawaiian  Education  Council"  in  the 
subject  line  of  your  electronic  comment. 

During  and  after  the  comment  period, 
you  may  inspect  all  comments  about 
this  notice  in  room  3C126,  400 
Maryland  Avenue,  SW.,  Federal 
Building  6,  Washington,  DC,  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
Eastern  Time,  Monday  through  Friday 
of  each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  ndemaking 
record  for  this  notice.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Thomas.  Telephone:  (202)  260- 
1541.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Privacy  Act  (5  U.S.C.  552a(e)(4)) 
requires  the  Department  to  publish  in 
the  Federal  Register  this  notice  of  a  new 
system  of  records  managed  by  the 
Department.  The  Department's 


regulations  implementing  the  Privacy 
Act  are  contained  in  the  Code  of  Federal 
Regulations  (CFR)  in  34  CFR  part  5b. 
The  Privacy  Act  applies  to  a  record 
about  an  individual  that  contains 
individually  identifiable  information 
that  is  retrieved  by  a  unique  identifier 
associated  with  each  individual,  such  as 
a  name  or  social  security  number.  The 
information  about  each  individual  is 
called  a  "record"  and  the  system, 
whether  manual  or  computer-based,  is 
called  a  "system  of  records."  The 
Privacy  Act  requires  each  agency  to 
publish  notices  of  systems  of  records  in 
the  Federal  Register  and  to  prepare 
reports  to  the  Office  of  Management  and 
Budget  (OMB)  whenever  the  agency 
publishes  a  new  system  of  records. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll-free,  at  1- 
888-293-6498;  or  in  the  Washington 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
version  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  Kfay  31.2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Office  of  Elementary  and 
Secondary  Education  of  the  U.S. 
Department  of  Education  publishes  a 
notice  of  a  new  system  of  records  to 
read  as  follows: 

18-14-03 

SYSTEM  NAME: 

Native  Haweuian  Education  Council 
Membership. 

SECURTTY  CLASSmCATION: 

None. 

SYSTEM  location: 

School  Improvement  Programs,  Office 
of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3C126,  Washington,  DC  20202- 
6140. 
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CATEGORIES  OF  INDIVnUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  or  are 
presently  members  of  or  are  being 
considered  for  membership  on  the 
Native  Hawaiian  Education  Council. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  in  this  system  consist  of  one 
or  more  of  the  following:  Name,  title, 
sex,  place  and  date  of  birth,  home 
address,  business  address, 
organizational  affiliation,  phone 
numbers,  fax  numbers,  e-mail  addresses, 
degrees  held,  general  educational 
background,  ethnic  background,  resume, 
curriculum  vitae,  previous  or  current 
membership  on  the  Native  Hawiaiian 
Education  Council,  source  who 
recommended  the  individual  for 
membership  on  the  advisory  council, 
and  miscellaneous  correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  7204  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended  by  the  No  Child 
Left  Behind  Act  of  2001  (Pub.  L.  107- 
110). 

PURPOSE(S): 

To  estabUsh  a  Native  Hawaiian 
Education  Coimcil  to  help  coordinate 
the  educational  and  related  services 
available  to  Native  Hawaiians,  including 
programs  receiving  funding  under  the 
Native  Hawaiian  Education  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Department  of  Education 
(Department)  may  disclose  information 
contained  in  a  record  in  this  system  of 
records  under  the  routine  uses  listed  in 
this  system  of  records  without  the 
consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected.  These  disclosures  may  be 
made  on  a  case-by-case  basis  or,  if  the 
Department  has  complied  with  the 
computer  matching  requirements  of  the 
Act,  imder  a  computer  matching 
agreement. 

(1)  Litigation  and  Alternative  Dispute 
Resolution  (ADR)  Disclosures. 

(a)  Introduction.  In  the  event  that  one 
of  the  following  parties  is  involved  in 
litigation  or  ADR,  or  has  an  interest  in 
litigation  or  ADR,  the  Department  may 
disclose  certain  records  to  the  parties 
described  in  paragraphs  (b),  (c),  and  (d) 
of  this  routine  use  under  the  conditions 
specified  in  those  paragraphs: 

(i)  The  Department  of  Education,  or 
any  component  of  the  Department;  or 

(ii)  Any  Department  employee  in  his 
or  her  official  capacity;  or 


(iii)  Any  Department  employee  in  his 
or  her  individual  capacity  if  the 
Department  of  Justice  (DOJ)  has  agreed 
to  provide  or  arrange  for  representation 
for  the  employee; 

(iv)  Any  Department  employee  in  his 
or  her  individual  capacity  if  the  agency 
has  agreed  to  represent  the  employee;  or 

(v)  The  United  States  if  the 
Department  determines  that  the 
litigation  is  likely  to  ajffect  the 
Department  or  any  of  its  components. 

(b)  Disclosure  to  the  DOJ.  If  the 
Department  determines  that  disclosure 
of  certain  records  to  the  DOJ  is  relevant 
and  necessary  to  litigation  or  ADR,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  EKDI. 

(c)  Administrative  Disclosures.  If  the 
Department  determines  that  disclosure 
of  certain  records  to  an  adjudicative 
body  before  which  the  Department  is 
authorized  to  appear,  an  individual  or 
entity  designated  by  the  Department  or 
otherwise  empowered  to  resolve  or 
mediate  disputes  is  relevant  and 
necessary  to  the  administrative 
litigation,  the  Department  may  disclose 
those  records  as  a  routine  use  to  the 
adjudicative  body,  individual,  or  entity. 

(d)  Parties.  Counsels,  Representatives, 
and  Witnesses.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  a  party,  counsel, 
representative,  or  witness  in  an 
administrative  proceeding  is  relevant 
and  necessary  to  the  litigation,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  party,  coimsel, 
representative,  or  witness. 

(2)  Contract  Disclosure.  If  the 
Department  contracts  with  an  entity  for 
the  purposes  of  performing  any  function 
that  requires  disclosure  of  records  in 
this  system  to  employees  of  the 
contractor,  the  Department  may  disclose 
the  records  to  those  employees.  Before 
entering  into  such  a  contract,  the 
Department  shall  require  the  contractor 
to  maintain  Privacy  Act  safeguards  as 
required  under  5  U.S.C.  552a(m)  with 
respect  to  the  records  in  the  system. 

(3)  Research  Disclosure.  The 
Department  may  disclose  records  to  a 
researcher  if  an  appropriate  official  of 
the  Department  determines  that  the 
individual  or  organization  to  which  the 
disclosure  would  be  made  is  qualified  to 
carry  out  specific  research  that  is 
compatible  with  the  purposes  of  this 
system  of  records.  The  official  may 
disclose  records  from  this  system  of 
records  to  that  researcher  solely  for  the 
purpose  of  carrying  out  that  research 
that  is  compatible  with  the  piu-poses  of 
this  system  of  records.  The  researcher 
shall  be  required  to  maintain  Privacy 
Act  safeguards  with  respect  to  the 
disclosed  records. 


(4)  Congressional  Member  Disclosure. 
The  Department  may  disclose  records  to 
a  Member  of  Congress  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  Member  made  at  the 
written  request  of  that  individual.  The 
Member's  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it. 

(5)  Freedom  of  Information  Act 
(FOIA)  Advice  Disclosure.  In  the  event 
that  the  Department  deems  it  desirable 
or  necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  or  the 
Office  of  Management  and  Budget  for 
the  piupose  of  obtaining  their  advice. 

(6)  Disclosure  to  the  Department  of 
Justice.  The  Department  may  disclose* 
records  to  the  DOJ  to  the  extent 
necessary  for  obtaining  DOJ  advice  on 
any  matter  relevant  to  an  audit, 
inspection,  or  other  inquiry  related  to 
the  programs  covered  by  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINMO,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  hard  copy 
filed  in  file  cabinets  and  on  personal 
computers. 

RETRIEVABIUTV: 

Records  are  retrieved  by  the  name  of 
the  individual. 

SAFEGUARDS: 

Direct  access  to  records  is  restricted  to 
authorized  personnel  through  locked 
files,  rooms,  and  buildings,  as  well  as 
building  pass  and  security  guard  sign-in 
systems.  Furthermore,  the  designated 
individuals'  access  to  personal 
computers,  the  network,  and  the  system 
of  records  will  require  personal 
identifiers  and  imique  passwords, 
which  will  be  periodically  changed  to 
prevent  unauthorized  access. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  the  Department's  Records 
Disposition  Schedules  (ED/RDS),  Part  5 
and  the  National  Archives  and  Records 
Administration's  General  Records 
Schedules  (GRS)  16,  item  8. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Native  Hawaiian  Program  Manager, 
School  Improvement  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3E126,  Washington, 
DC  20202-6140. 

NOTIFICATION  PROCEDURE: 

If  you  wish  to  determine  whether  a 
record  exists  regarding  you  in  this 
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system  of  records,  contact  the  system 
manager  Y.our  request  must  meet  the 
requirements  of  the  Department's 
Privacy  Act  regiilations  in  34  CFR  5b.  7, 
including  proof  of  identity.  You  may 
present  your  request  in  person  at  any  of 
the  locations  identified  for  this  system 
of  records  or  address  yoiir  request  to  the 
system  manager  at  the  following 
address:  School  Improvement  Programs, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  3E126. 
Washington,  DC  20202-6140. 


RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being 
sought.  These  access  procedures  are  in 
accordance  with  Department  regulations 
(34  CFR  5b.5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  luider  notification  procedures, 
reasonably  identify  the  record,  and 
specify  the  information  to  be  contested. 
Your  request  must  meet  the  regulatory 


requirements  of  34  CFR  5b.7,  including 
proof  of  identity. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
will  be  obtained  from  the  individuals, 
references,  recommendations,  private 
organizations,  Members  of  Congress, 
and  other  government  sources. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  02-14126  Filed  6-5-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AH91 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Rio  Grande  Silvery 
Minnow 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of 

availability. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  for  the  Rio 
Grande  silvery  minnow  (Hybpgnathus 
amarus)  (silvery  minnow),  a  species 
federally  listed  as  endangered  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  The  silvery 
minnow  presently  occurs  only  in  the 
Rio  Grande  from  Cochiti  Dam.  Sandoval 
Coimty.  downstream  to  the  headwaters 
of  Elephant  Butte  Reservoir.  Sierra 
County,  New  Mexico.  We  propose  to 
designate  critical  habitat  within  this  last 
remaining  portion  of  the  occupied  range 
in  the  middle  Rio  Grande  (Cochiti  Dam 
to  Elephant  Butte  Dam)  in  New  Mexico. 
The  proposed  critical  habitat 
designation  defines,  the  lateral  extent 
(width)  as  those  areas  bounded  by 
existing  levees  or.  in  areas  without 
levees,  91.4  meters  (300  feet)  of  riparian 
zone  adjacent  to  each  side  of  the  middle 
Rio  Grande.  We  request  data  and 
comments  from  the  public  and  all 
interested  parties  on  all  aspects  of  this 
proposed  rule,  including  data  on 
economic  and  other  relevant  impacts  of 
the  designation  and  the  two  areas  that 
are  not  proposed  as  critical  habitat.  A 
draft  economic  analysis,  which 
examines  primarily  economic  impacts 
of  this  proposed  rule,  has  been  prepared 
and  is  also  available  for  review  and 
comments.  This  publication  also 
provides  notice  of  the  availability  of  the 
draft  economic  analysis  and  the  draft 
EIS  for  this  proposed  rule.  We  invite  all 
interested  parties  to  submit  conunents 
on  these  draft  dociiments  and  this 
proposed  rule. 

DATES:  Comments.  We  will  consider  all 
comments  on  the  proposed  rule,  draft 
economic  analysis,  and  the  draft  EIS 
received  from  interested  parties  by 
September  4,  2002. 

Public  Hearings.  We  will  also  hold 
two  public  hearings  to  receive 
comments  from  the  public.  The  public 
hearings  will  be  held  in  Socorro  and 
Albuquerque,  New  Mexico,  on  June  25 
and  26,  respectively. 


ADDRESSES:  1.  Send  your  comments  on 
this  proposed  rule,  the  draft  economic 
analysis,  and  draft  EIS  to  the  New 
Mexico  Ecological  Services  Field  Office, 
2105  Osuna  Road  NE,  Albuquerque, 
NM,  87113.  Written  comments  may  also 
be  sent  by  facsimile  to  (505)  346-2542 
or  through  the  Internet  to 
R2FWE_AL@fws.gov.  You  may  also 
hand-deliver  written  comments  to  our 
New  Mexico  Ecological  Services  Field 
Office,  at  the  above  address.  You  may 
obtain  copies  of  the  proposed  rule,  the 
draft  economic  analysis,  or  the  draft  EIS 
from  the  above  address  or  by  calling 
505/346-2525.  All  documents  are  also 
available  from  our  website  at  http:// 
ifw2es.fws.gov/Library/. 

2.  Comments  and  materials  received, 
as  well  as  supporting  documentation 
used  in  the  preparation  of  this  proposed 
rule,  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  New 
Mexico  Ecological  Services  Field  Office 
(see  address  above). 

3.  We  will  hold  public  hearings  in 
Socorro,  NM,  on  June  25,  2002;  and  in 
Albuquerque,  NM,  on  June  26,  2002  at 
the  following  locations: 

•  Socorro,  NM:  New  Mexico  Institute 
for  Mining  and  Technology,  Macey 
Center,  801  Leroy  Place,  Socorro,  New 
Mexico,  on  June  25,  2002,  from  6  to  9 
p.m. 

•  Albuquerque,  NM:  Indian  Pueblo 
Cultural  Center,  2401  12th  Street  NW, 
Albuquerque.  New  Mexico,  on  Jime  26, 
2002,  from  6  to  9  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Joy 

Nicholopoulos,  Field  Supervisor,  New 

Mexico  Ecological  Services  Field  Office 

(see  ADDRESSES  above);  phone:  505- 

346-2525. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Rio  Grande  silvery  minnow  is 
one  of  seven  species  in  the  genus 
Hybognathus  found  in  the  United  States 
(Pflieger  1980).  The  species  was  first 
described  by  Girard  (1856)  from 
specimens  taken  from  the  Rio  Grande 
near  Fort  Brown,  Cameron  County,  TX. 
It  is  a  stout  silvery  mirmow  with 
moderately  small  eyes  and  a  small, 
slightly  oblique  mouth.  Adults  may 
reach  90  millimeters  (mm)  (3.5  inches 
(in))  in  total  length  (Sublette  et  al.  1990). 
Its  dorsal  fin  is  distinctly  pointed  with 
the  front  of  it  located  slightly  closer  to 
the  tip  of  the  snout  than  to  the  base  of 
the  tail.  The  fish  is  silver  with  emerald 
reflections.  Its  belly  is  silvery  white,  fins 
are  plain,  and  barbels  are  absent 
(Sublette  et  al.  1990). 

This  species  was  historically  one  of 
the  most  abundant  and  widespread 


fishes  in  the  Rio  Grande  Basin, 
occurring  from  Espanola,  NM,  to  the 
Gulf  of  Mexico  (Bestgen  and  Platania 
1991).  It  was  also  found  in  the  Pecos 
River,  a  major  tributary  of  the  Rio 
Grande,  from  Santa  Rosa,  NM, 
downstream  to  its  confluence  with  the 
Rio  Grande  (Pflieger  1980).  The  silvery 
minnow  is  completely  extirpated  from 
the  Pecos  River  and  from  the  Rio  Grande 
downstream  of  Elephant  Butte  Reservoir 
and  upstream  of  Cochiti  Reservoir 
(Bestgen  and  Platania  1991).  The  current 
distribution  of  the  silvery  minnow  is 
limited  to  the  Rio  Grande  between 
Cochiti  Dam  and  Elephant  Butte 
Reservoir.  Throughout  much  of  its 
historic  range,  decline  of  the  silvery 
minnow  has  been  attributed  to 
modification  of  the  flow  regime 
(hydrological  pattern  of  flows  that  vary 
seasonally  in  magnitude  and  duration, 
depending  on  annual  precipitation 
patterns  such  as  nmoff  from  snowmelt) 
and  channel  drying  because  of 
impoundments,  water  diversion  for 
agricultiu'e,  stream  channelization,  and 
perhaps  both  interactions  with  non- 
native  fish  and  decreasing  water  quality 
(Cook  et  al.  1992;  Bestgen  and  Platania 
1991,  Service  1999;  Buhl  2001). 

It  is  important  to  note  that  much  of 
the  species'  life  history  information 
detailed  below  comes  from  studies 
conducted  within  the  middle  Rio 
Grande,  the  current  range  of  the 
minnow.  Nevertheless,  we  believe  that 
our  determinations  for  other  areas 
outside  of  the  middle  Rio  Grande,  but 
within  the  historical  range  of  the  silvery 
minnow,  are  consistent  with  the  data 
collected  to  date  on  the  species' 
ecological  requirements  (e.g.,  Service 
1999). 

The  role  of  the  plains  miimow 
(Hybognathus  placitus)  in  the  decline 
and  extirpation  of  the  silvery  miimow 
from  the  Pecos  River  is  uncertain; 
however,  the  establishment  of  the  plains 
minnow  coincided  with  the 
disappearance  of  the  silvery  minnow 
(Bestgen  and  Platania  1991;  Cook  et  al. 
1992).  It  is  believed  the  non-native 
plains  minnow  was  introduced  into  the 
Pecos  drainage  prior  to  1964  (Cook  et  al. 
1992),  and  was  probably  the  result  of 
the  release  of  "bait  minnows"  that  were 
collected  from  the  Arkansas  River 
drainage.  It  is  imclear,  however,  if 
populations  of  the  native  silvery 
miimow  were  depleted  prior  to  the 
introduction  of  the  plains  minnow,  or  if 
the  reduction  and  extirpation  of  the 
silvery  minnow  was  a  consequence  of 
the  interactions  of  the  two  species  (C. 
Hoagstrom",  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.  2001).  One  theory 
is  that  the  plains  minnow  may  be  more 
tolerant  of  modified  habitats  and. 
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herefore,  was  able  to  replace  the  silvery 
minnow  in  the  degraded  reaches  of  the 
Pecos  River.  Nevertheless,  the  plains 
minnow  has  experienced  population 
declines  within  its  native  range  from 
highly  variable  water  levels,  unstable 
streambeds,  and  fluctuating  water 
temperatures  (Cross  et  al.  1985  cited  in 
Taylor  and  Miller  1990).  Although  the 
interactions  (e.g.,  hybridization  or 
competition)  between  the  silvery 
minnow  and  the  introduced  plains 
minnow  are  believed  by  some  to  be  one 
of  the  primary  causes  for  the  extirpation 
of  the  silvery  minnow  in  the  Pecos 
River,  this  hypothesis  is  unsubstantiated 
(Hatch  et  al.  1985;  Bestgen  et  al.  1989; 
Cook  et  al.  1992).  Currently,  New   » 
Mexico  State  University  is  conducting 
research  on  the  plains  minnow  and 
silvery  minnow  to  determine  if  the  two 
species  hybridize.  Preliminary  results  of 
this  research  should  be  available  in 
summer  2002.  It  is  important  to  note 
that,  within  its  native  range,  the  plains 
minnow  is  sympatric  (occurs  at  the 
same  localities)  with  other  species  of 
Hybognathus.  However,  they  are 
segregated  ecologically  (i.e.,  the  plains 
miimow  is  found  in  the  main  river 
channel  where  the  substrate  is 
predominantly  sand,  whereas  the 
western  silvery  minnow  [Hybognathus 
argyritis)  predominates  backwaters  and 
protected  areas  with  little  to  no  current 
and  sand  or  silt  substrate)  (Pflieger 
1997).  Consequently,  if  the  silvery 
minnow  and  plains  minnow  do  not 
hybridize,  they  may  be  ecologically 
se^gated  and  able  to  co-exist. 

The  plains  minnow  and  silvery 
minnow  appear  to  have  little  in  the  way 
of  behavioral  or  physiological  isolating 
mechanisms  and  may  hybridize  (Cook  et 
al.  1992);  yet  the  combined  effects  of 
habitat  degradation  (i.e.,  modification  of 
the  flow  regime,  channel  drying,  water 
diversion,  and  stream  channelization) 
may  be  a  more  likely  explanation  for  the 
silvery  minnow's  extirpation  from  the 
Pecos  River  (Bestgen  and  Platania  1991; 
C.  Hoagstrom,  pers.  comm.  2001).  We 
acknowledge  that  there  are  no 
conclusive  data  to  substantiate  any 
reasons  for  extirpation  of  the  silvery 
minnow  from  the  Pecos  River. 

The  silvery  minnow  has  also  been 
extirpated  from  the  lower  Rio  Grande, 
including  the  Big  Bend  National  Park 
area  (Hubbs  etal.  1977;  Bestgen  and 
Platania  1991).  Reasons  for  the  species' 
extfrpation  in  the  lower  Rio  Grande  are 
also  imcertain.  The  last  docimiented 
collection  of  a  silvery  minnow  in  the 
Big  Bend  area  was  1961,  but 
reexamination  of  that  specimen  revealed 
it  was  a  plains  minnow  (Bestgen  and 
Propst  1996).  Therefore,  the  last  silvery 
minnow  from  the  lower  Rio  Grande  was 


apparently  collected  in  the  late  1950s 
(Trevino-Robinson  1959;  Hubbs  et  al. 
1977;  Edwards  and  Contreras-Balderas 
1991). 

Decline  of  the  species  in  the  middle 
Rio  Grande  probably  began  in  1916 
when  the  gates  at  Elephant  Butte  Dam 
were  closed.  Construction  of  the  dam 
signaled  the  beginning  of  an  era  of 
mainstem  Rio  Grande  dam  construction 
that  resulted  in  five  major  mainstem 
dams  within  the  silvery  minnow's 
historic  range  (Shupe  and  Williams 
1988).  These  dams  allowed 
manipulation  and  diversion  of  the  flow 
of  the  river.  Often  this  manipulation 
severely  altered  the  flow  regime  and 
likely  precipitated  the  decline  of  the 
silvery  minnow  (Bestgen  and  Platania 
1991).  Concurrent  with  construction  of 
the  mainstem  dams  was  an  increase  in 
the  abundance  of  non-native  fish  as 
these  species  were  stocked  into  the 
reservoirs  created  by  the  dams  (e.g., 
Cochiti  Reservoir)  (Sublette  et  al.  1990). 
Once  established,  these  species  often 
completely  replaced  the  native  fish 
fauna  (Propst  et  al.  1987;  Propst  1999). 

Development  of  agricultiu^  and  the 
growth  of  cities  within  the  historic 
range  of  the  silvery  minnow  resulted  in 
a  decrease  in  the  quality  of  river  water 
through  municipal  and  agricultural  nm- 
off  (i.e.,  sewage  and  pesticides)  that  may 
have  also  adversely  affected  the  range 
and  distribution  of  the  silvery  minnow. 
Historically  there  were  four  other  small 
native  fish  species  (speckled  chub 
[Macrohybopsis  aestivalis);  Rio  Grande 
shiner  (Notropis  jemezanus);  phantom 
shiner  [Notropis  orca);  and  Rio  Grande 
bluntnose  shiner  [Notropis  simus 
simus))  within  the  middle  Rio  Grande 
that  had  similar  reproductive  attributes, 
but  these  species  are  now  either  extinct 
or  extirpated  (Platania  1991).  The 
silvery  miimow  is  a  pelagic  spawning 
species;  i.e.  its  eggs  flow  in  the  water 
column.  The  silvery  minnow  is  the  only 
surviving  small  native  pelagic  spawning 
minnow  in  the  middle  Rio  Grande  and 
its  range  has  been  reduced  to  only  5 
percent  of  its  historic  extent.  Although 
the  silvery  minnow  is  a  hearty  fish, 
capable  of  withstanding  many  of  the 
natural  stresses  of  the  desert  aquatic 
environment,  the  majority  of  the 
individual  silvery  minnows  live  only 
one  year  (Bestgen  and  Platania  1991). 
Thus,  a  successful  annual  spawn  is  key 
to  the  survival  of  the  species  (Platania 
and  Hoagstrom  1996;  Service  1999; 
Dudley  and  Platania  2001).  The  silvery 
minnow's  range  has  been  so  greatly 
restricted,  the  species  is  extremely 
vulnerable  to  a  single  catastrophic 
event,  such  as  a  prolonged  period  of  low 
or  no  flow  (i.e.,  the  loss  of  all  surface 


water)  (59  FR  36988;  Dudley  and 
Platania  2001). 

The  various  life  history  stages  of  the 
silvery  minnow  require  shallow  waters 
with  a  sandy  and  silty  substrate  that  is   . 
generally  associated  with  a  meandering 
river  that  includes  sidebars,  oxbows, 
and  backwaters  (C.  Hoagstrom,  pers. 
comm,  2001;  Bestgen  and  Platania  1991; 
Platania  1991).  HoWfever,  physical 
modifications  to  the  Rio  Grande  over  the 
last  century — including  the  construction 
of  dams,  levees,  and  channelization  of 
the  mainstem — have  altered  much  of  the 
habitat  that  is  necessary  for  the  species 
to  persist  (Service  1999).  Channelization 
has  straightened  and  shortened 
mainstem  river  reaches;  increased  the 
velocity  of  the  current;  and  altered 
riparian  vegetation,  instream  cover,  and 
substrate  composition  (U.S.  Bureau  of 
Reclamation  (BOR)  2001a). 

In  the  middle  Rio  Grande,  the  spring 
runoff  coincides  with  and  may  trigger 
the  silvery  minnow's  spawn  (Platania 
and  Hoagstrom  1996;  Service  1999; 
Dudley  and  Platania  2001).  The  semi- 
buoyant  (floating)  eggs  that  are 
produced  drift  downstream  in  the  water 
column  (Smith  1999;  Dudley  and 
Platania  2001)  (see  "Primary 
Constituent  Elements"  section  of  this 
proposed  rule  for  further  information  on 
spawning).  However,  it  is  believed  that 
diversion  dams  act  as  instream  barriers 
and  prevent  silvery  minnows  from 
movement  upstream  after  hatching 
(Service  2001b;  Dudley  and  Platania 
2001;  2002).  In  fact,  the  continued 
downstream  displacement  and  decline 
of  the  silvery  minnow  in  the  middle  Rio 
Grande  is  well  documented  (Dudley  and 
Platania  200l). 

During  the  irrigation  season 
(approximately  March  1  to  October  31  of 
each  year)  in  the  middle  Rio  Grande, 
silvery  minnow  often  become  stranded 
in  the  diversion  channels  (or  irrigation 
ditches),  where  they  are  unlikely  to 
survive  (Smith  1999,  Lang  and 
Altenbach  1994).  For  example,  when  the 
irrigation  water  in  the  diversion 
channels  is  used  on  agricultural  fields, 
the  possibility  for  survival  of  silvery 
minnows  in  the  irrigation  return  flows 
(excess  irrigation  water  that  flows  from 
agricultural  fields  and  is  eventually 
retiuned  to  the  river)  is  low,  because 
they  perish  in  canals  due  to  unsuitable 
habitat,  dewatering.  or  predation  (Lang 
and  Altenbach  1994).  Unscreened 
diversion  dams  also  entrain  (trap) 
silvery  minnow  fry  (fish  that  have 
recently  emerged  from  eggs)  and  semi- 
buoyant  eggs  (Smith  1998;  1999). 
However,  some  irrigation  water  is 
returned  to  the  river  via  irrigation 
wasteways  in  the  reach  of  the  middle 
Rio  Grande  from  the  Isleta  Diversion 
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Dam  to  the  San  Acacia  Diversion  Dam 
(Isleta  reach),  which  helps  sustain  flow 
in  certain  segments  of  this  reach. 
Nevertheless,  we  do  not  believe  these 
riverside  drains  offer  suitable  refugia  or 
are  useful  for  recovery  of  the  silvery 
minnow. 

In  the  middle  Rio  Grande,  perhaps 
even  more  problematic  for  the  silvery 
minnow  are  drought  years  diuing  the 
irrigation  season  when  there  may  be 
little  supplemental  water  (water  that  is 
used  to  augment  river  flows)  available 
and  when  most  or  all  of  the  water  in  the 
middle  Rio  Grande  may  be  diverted  into 
the  irrigation  channels  (e.g.,  see  Dudley 
and  Platania  2001)  or  otherwise 
consumed.  Compounding  this  problem 
is  stream  bed  aggradation  (i.e.,  the  river 
bottom  is  rising  due  to  sedimentation) 
below  San  Acacia,  NM,  where  the  bed 
of  the  river  is  now  perched  above  the 
bed  of  the  low  flow  conveyance  channel 
(LFCC),  which  is  immediately  adjacent 
and  parallel  to  the  river  channel. 
Because  of  this  physical  configuration, 
waters  in  the  mainstem  of  the  river  are 
drained  from  the  river  bed  into  the 
LFCC.  The  LFCC  parallels  the  Rio 
Grande  for  approximately  121 
kilometers  (km)  (75  miles  (mi))  and  was 
designed  to  expedite  delivery  of  water 
to  Elephant  Butte  Reservoir,  pursuant  to 
the  Rio  Grande  Compact  of  1939.  The 
LFCC  diverted  water  from  the  Rio 
Grande  from  1959  to  1985.  The  LFCC 
was  built  to  more  efficiently  deliver 
water  to  Elephant  Butte  Reservoir 
during  low-flow  conditions  and  has  the 
capacity  to  take  approximately  2,000 
cubic  feet  per  second  (cfs)  of  the  river's 
flow,  via  gravity.  If  natiual  river  flow  is 
2,000  cfs  or  less,  the  LFCC  can  dewater 
the  Rio  Grande  from  its  heading  at  the 
San  Acacia  Diversion  Dam  south  to 
Elephant  Butte  Reservoir. 

However,  the  LFCC  has  not  been  fully 
operational  since  1985  because  of 
outfall  problems  (e.g.,  stream  bed 
aggradation)  at  Elephant  Butte 
Reservoir.  Even  without  water  diversion 
into  the  LFCC,  seepage  from  the  river  to 
the  LFCC  is  occurring  and  causing  some 
loss  of  surface  flows  in  the  river  channel 
(BOR  2001a).  In  effect,  water  is  drained 
frx>m  the  Rio  Grande  into  the  LFCC  and 
conveyed  to  Elephant  Butte  Reservoir, 
thereby  resulting  in  water  losses  in  the 
reach  from  the  San  Acacia  Diversion 
Dam  to  Elephant  Butte  Reservoir  (San 
Acacia  reach).  During  some  years  this 
can  result  in  prolonged  periods  of  low 
or  no  flow. 

It  is  believed  that,  historically,  the 
silvery  miimow  was  able  to  withstand 
periods  of  drought  primarily  by 
retreating  to  pools  and  backwater 
refugia,  and  swimming  upstream  to 
repopulate  upstream  habitats  (e.g., 


Deacon  and  Minckley  1974,  J.  Smith, 
U.S.  Fish  and  Wildlife  Service,  pers. 
comm.  2001).  It  is  also  believed  that 
after  prolonged  periods  of  low  or  no 
flow  the  silvery  minnow  may  have  been 
able  to  repopulate  downstream  habitat 
the  following  year  by  the  drift  of  eggs 
from  upstream  populations  (Platania 
1995).  However,  when  the  present-day 
middle  Rio  Grande  dries  and  dams 
prevent  upstream  movement  of  the 
silvery  minnow,  they  can  become 
trapped  in  dewatered  reaches  and  often 
die  in  isolated  pools  before  the  river 
becomes  wetted  again.  The  inability  of 
the  population  to  find  adequate  refugia 
during  prolonged  periods  of  low  or  no 
flow  and  to  repopulate  extirpated 
reaches  creates  a  very  unstable 
population  (Service  2001b).  In  some 
isolated  pools.  Smith  and  Hoagstrom 
(1997)  and  Smith  (1999)  documented 
complete  mortality  of  silvery  minnows 
in  the  middle  Rio  Grande  in  both  1996 
and  1997  during  prolonged  periods  of 
low  or  no  flow.  These  studies 
documented  both  the  relative  size  of  the 
isolated  pool  (i.e.,  estimated  surface  area 
and  maximum  depth)  in  relation  to  pool 
longevity  (i.e..  number  of  days  the 
isolated  pool  existed)  and  the  fish 
community  within  isolated  pools.  For 
example,  isolated  pools  foimd  during 
these  conditions  typically  only  lasted 
for  about  48  hoius  before  drying  up 
completely  (Smith  1999).  Those  isolated 
pools  that  persisted  longer  than  48 
hours  lost  greater  than  81  percent  of 
their  estimated  surface  area  and  greater 
than  26  percent  of  their  maximum  depth 
within  48  hours.  Moreover,  isolated 
pools  receive  no  surface  inflow;  water 
temperatiires  increase;  dissolved  oxygen 
decreases;  and  depending  on  location, 
size,  and  duration  of  the  prolonged 
periods  of  low  or  no  flow,  will  usually 
result  in  the  death  of  all  fish  (Tramer 
1977;  Mundahl  1990;  Platania  1993b; 
Ostrand  and  Marks  2000;  Ostrand  and 
Wilde  2001).  Therefore,  when  periods  of 
low  or  no  flow  are  longlasting  (over  48 
hours),  complete  mortality  of  silvery 
minnows  in  isolated  pools  can  be 
expected. 

Formation  of  isolated  pools  also 
increases  the  risk  of  predation  of  silvery 
miimows  in  drying  habitats.  Predators; 
primarily  fish  and  birds,  have  been 
observed  in  high  numbers  in  the  middle 
Rio  Grande,  consuming  fish  in  drying, 
isolated  pools,  where  the  fish  become 
concentrated  and  are  more  vulnerable  to 
predation  (J.  Smith,  pers.  comm.  2001). 

The  potential  for  prolonged  periods  of 
low  or  no  flow  on  the  middle  Rio 
Grande  becomes  particularly  significant 
for  the  silvery  minnow  below  the  San 
Acacia  Diversion  Dam,  where 
approximately  95  percent  of  the  only 


extant  population  lives.  For  exjample,  in 
the  river  reach  above  (north  of)  the  San 
Acacia  Diversion  Dam,  return  flows 
from  irrigation  and  other  activities  are 
routed  back  into  the  mainstem  of  the 
river.  At  times,  this  can  provide  a  fairly 
consistent  flow  in  particular  stretches  of 
the  Isleta  reach.  However,  at  the  San 
Acacia  Diversion  Dam,  once  diversions 
are  made  (i.e.,  to  irrigation  canals,  as 
well  as  seepage  losses  to  the  LFCC)  the 
return  flows  continue  in  off-river 
channels  (with  a  few  exceptions  at 
Brown's  Arroyo  and  the  10-mile  outfall 
of  the  LFCC)  until  they  enter  Elephant 
Butte  Reservoir.  Thus,  unlike  in  the 
Isleta  reach,  the  silvery  minnow  does 
not  receive  the  benefit  of  irrigation 
return  flows  in  the  San  Acacia  reach. 

Although  we  determine  that  a  river 
reach  in  the  lower  Rio  Grande  in  Big 
Bend  National  Park  downstream  of  the 
park  boimdary  to  the  Terrell/Val  Verde 
Coimty  line,  Texas,  and  a  river  reach  in 
the  middle  Pecos  River,  from  Sumner 
Dam  to  Brantley  Dam  in  De  Baca, 
Chaves,  and  Eddy  Coimties,  New 
Mexico,  are  essential  to  the  conservation 
of  the  silvery  miimow,  these  areas  are 
not  proposed  for  critical  habitat 
designation  because  of  our  preliminary 
analysis  under  section  4(b)(2)  (see 
"Exclusions  Under  Section  4(b)(2)  of  the 
Act"  section  of  this  rule).  The  current 
proposal  only  includes  the  middle  Rio 
Grande  (Cochiti  Dam  to  Elephant  Butte 
Dam)  in  New  Mexico,  and  no  other 
reaches  within  the  historical  range  of 
the  silvery  minnow.  Therefore,  we  are  ■ 
only  proposing  to  designate  the  river 
reaches  currently  occupied  by  the 
silvery  minnow.  This  proposal  is 
analyzed  as  the  preferred  alternative  in 
the  draft  Environmental  Impact 
Statement  (EIS),  pursuant  to  the 
National  Enviroimiental  Policy  Act 
(NEPA),  which  the  Service  was  required 
to  prepare  under  the  court  order  from 
the  United  States  District  Court  for  the 
District  of  New  Mexico,  in  Middle  Rio 
Grande  Conservancy  District  v.  Babbitt, 
Civ.  Nos.  99-870.  99-872,  99-1445M/ 
RLP  (Consolidated).  The  two  reaches 
referenced  above  (i.e.,  middle  Pecos 
River  and  lower  Rio  Grande)  are  also 
analyzed  in  the  draft  EIS.  The  Service- 
must  follow  the  procedures  required  by 
the  Act,  NEPA,  and  the  Administrative 
Procedure  Act.  Therefore,  we  seek 
public  comment  on  all  reaches 
identified  in  this  proposed  rule  as 
essential,  including  whether  any  of 
these  or  other  areas  should  be  excluded 
from  the  final  designation  pursuant  to 
Section  4(b)(2).  As  required  by  law,  we 
will  consider  all  comments  received  on 
this  proposed  rule,  the  draft  EIS,  and  the 
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draft  economic  analysis  before  making  a 
I  iinal  determination. 
I    In  accordance  with  the  Recovery  Plan, 
we.  have  initiated  a  captive  propagation 
program  for  the  silvery  minnow  (Service 
1999).  We  currently  have  silvery 
minnows  housed  at:  (1)  The  Service's  . 
Dexter  National  Fish  Hatchery  and 
Technology  Center;  (2)  the  Service's 
Mora  National  Fish  Hatchery  and 
Technology  Center;  (3)  the  City  of 
Albuquerque's  Biological  Park;  (4)  the 
U.S.  Geological  Survey  Biological 
Resources  Division's  Yankton 
Laboratory;  and  (5)  the  New  Mexico 
State  University  (J.  Brooks,  pers.  comm., 
2001).  Progeny  of  these  fish  are  being 
used  to  augment  the  middle  Rio  Grande 
silvery  minnow  population,  but  could 
also  be  used  in  future  augmentation  or 
reestablishment  programs  for  the  silvery 
minnow  in  other  river  reaches  (J. 
Remshardt,  New  Mexico  Fishery 
Resources  Office,  pers.  comm.  2001). 
We  have  also  salvaged  and  transplanted 
silvery  minnows  within  the  middle  Rio 
Grande  in  recent  years  (Service  1996, 
1998, 1999,  2000,  2001).  For  example, 
approximately  220,000  silvery  mirmow 
larvae  and  adults  have  been  released 
(i.e.,  stockings  fitjm  captive  bred  fish  or 
translocated  from  downstream  reaches) 
since  May  1996  (J.  Remshardt,  U.S.  Fish 
and  Wildlife  Service,  pers.  comm. 
2001).  Effectiveness  of  these  releases  is 
currently  being  investigated  and  will  be 
useful  for  evaluating  future  efforts  to 
repatriate  the  species. 

If  this  proposed  rule  is  finalized, 
section  7(a)(2)  of  the  Act  would  require 
that  Federal  agencies  ensure  that  actions 
they  fund,  authorize,  or  carry  out  are  not 
likely  to  result  in  the  "destruction  or 
adverse  modification"  of  critical  habitat. 
In  our  regulations  at  50  CFR  402.02,  we 
define  destruction  or  adverse 
modification  as  "direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 
Such  alterations  include,  but  are  not 
limited  to,  alterations  adversely 
modifying  any  of  those  physical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be 
critical."  Section  4  of  the  Act  requires 
us  to  consider  economic  and  other 
relevant  impacts  of  specifying  any 
particular  area  as  critical  habitat. 

Our  practice  is  to  make  comments 
that  we  receive  on  this  rulemaking, 
including  names  and  home  addresses  of 
the  respondents,  available  for  public 
review  during  normal  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  Federal 
aw. 


Previous  Federal  Action 

We  proposed  to  list  the  silvery 
minnow  as  an  endangered  species  with 
critical  habitat  on  March  1, 1993  (58  FR 
11821).  The  comment  period,  originally 
scheduled  to  close  on  April  30,  1993, 
was  extended  to  August  25, 1993  (58  FR 
19220;  April  13, 1993).  This  extension 
allowed  us  to  conduct  public  hearings 
and  to  receive  additional  public 
comments.  Public  hearings  were  held  in 
Albuquerque  and  Socorro,  NM,  on  the 
evenings  of  June  2  and  3.  1993, 
respectively.  After  a  review  of  all 
comments  received  in  response  to  the 
proposed  nde,  we  published  the  final 
rule  to  list  the  silvery  minnow  as 
endangered  on  July  20, 1994  (59  FR 
36988). 

Section  4(a)(3)  of  the  Act  requires  that 
the  Secretary,  to  the  maximum  extent 
prudent  and  determinable,  designate 
critical  habitat  at  the  time  a  species  is 
listed  as  endangered  or  threatened.  Our 
regulations  (50  CFR  424.12(a)(2))  state 
that  critical  habitat  is  not  determinable 
if  information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habitat.  At  the  time 
the  silvery  minnow  was  listed,  we 
foimd  that  critical  habitat  was  not 
determinable  because  there  was 
insufficient  information  to  perform  the 
required  analyses  of  the  impacts  of  the 
designation. 

We  contracted  for  an  economic 
analysis  of  the  proposed  critical  habitat 
designation  in  September  1994  and  a 
draft  analysis  was  prepared  and 
provided  to  us  on  February  29,  1996. 
The  draft  docimient  was  then  provided 
to  all  interested  parties  on  April  26, 
1996.  That  mailing  included  164 
individuals  and  agencies,  all  affected 
Pueblos  in  the  valley,  all  county 
commissions  within  the  occupied  range 
of  the  species,  and  an  additional  54 
individuals  who  had  attended  the 
public  hearings  on  the  proposed  listing 
and  who  had  requested  that  they  be 
included  on  our  mailing  list, 
particularly  for  the  economic  analysis. 
At  that  time,  we  notified  the  public  that, 
because  of  a  moratorium  on  final  listing 
actions  and  determinations  of  critical 
habitat  imposed  by  Public  Law  104-6, 
no  work  would  be  conducted  on  the 
analysis  or  on  the  final  decision 
concerning  critical  habitat.  However,  we 
solicited  comments  from  the  public  and 
agencies  on  the  document  for  use  when 
such  work  resumed. 

On  April  26, 1996.  the  moratoriimi 
was  lifted.  Following  the  waiver  of  the 
moratorium,  we  reactivated  the  listing 


program  that  had  been  shut  down  for 
over  a  year  and  faced  a  backlog  of  243 
proposed  species  Hstings.  In  order  to 
address  that  workload,  we  published,  on 
May  16, 1996,  our  Listing  Priority 
Guidance  for  the  remainder  of  Fiscal 
Year  1996  (61  FR  24722).  That  guidance 
identified  the  designation  of  critical 
habitat  as  the  lowest  priority  upon 
which  we  could  expend  limited  funding 
and  staff  resources.  Subsequent 
revisions  of  the  guidance  for  Fiscal 
Years  1997  (December  5,  1996;  61  FR 
64475)  and  for  1998/1999  (May  8,  1998; 
63  FR  25502)  retained  critical  habitat  as 
the  lowest  priority  for  the  listing 
program  within  the  Service.  Thus,  no 
work  resumed  on  the  economic  analysis 
due  the  low  priority  assigned  to  critical 
habitat  designations. 

On  February  22, 1999,  in  Forest 
Guardians  v.  Babbitt,  Civ.  No.  97-0453 
JC/DIS,  the  United  States  District  Court 
for  the  District  of  New  Mexico  ordered 
us  to  publish  a  final  determination  with 
regard  to  critical  habitat  for  the  silvery 
minnow  within  30  days.  The  deadline 
was  subsequently  extended  by  the  court 
to  Jime  23,  1999.  On  July  6. 1999,  we 
published  a  final  designation  of  critical 
habitat  for  the  silvery  minnow  (64  FR 
36274),  pursuant  to  the  court  order. 

On  November  21,  2000,  the  United 
States  District  Court  for  the  District  of 
New  Mexico,  in  Middle  Rio  Grande 
Conservancy  District  v.  Babbitt,  Civ. 
Nos.  99-870,  99-872.  99-1445M/RLP 
(Consolidated),  set  aside  the  July  9, 
1999,  critical  habitat  designation  and 
ordered  us  to  issue  both  an  EIS  and  a 
new  proposed  rule  designating  critical 
habitat  for  the  silvery  minnow.  This 
proposed  rule  and  the  draft  EIS  are 
being  i^ued  pivsuant  to  that  court 
order. 

On  April  5,  2001,  we  mailed 
approximately  500  pre-proposal 
notification  letters  to  the  six  Middle  Rio 
Grande  Indian  Pueblos  (Cochiti,  Santo 
Domingo,  San  Felipe,  Santa  Ana, 
Sandia,  and  Isleta),  various 
governmental  agencies,  interested 
individuals,  and  the  New  Mexico 
Congressional  delegation.  The  letter 
informed  them  of  our  intent  to  prepare 
an  EIS  for  the  proposed  designation  of 
critical  habitat  for  the  silvery  minnow 
and  announced  public  scoping  meetings 
pursuant  to  NEPA.  On  April  17,  23,  24, 
and  27,  2001,  we  held  public  scoping 
meetings  in  Albuquerque  and  Carlsbad, 
NM,  Fort  Stockton,  TX,  and  Socorro, 
NM,  respectively.  We  solicited  oral  and 
written  comments  and  input.  We  were 
particularly  interested  in  obtaining 
additional  information  on  the  status  of 
the  species  or  information  concerning 
threats  to  the  species.  The  comment 
period  closed  June  5,  2001.  We  received 
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approximately  40  comments  during  the 
EIS  scoping  process.  During  April  2001, 
we  contracted  with  Industrial 
Economics  Incorporated  for  an 
economic  analysis  and  the  Institute  of 
Public  Law  at  die  University  of  New 
Mexico  School  of  Law  for  an  EIS  on  the 
proposed  critical  habitat  designation. 
Following  the  closing  of  the  scoping 
comment  period,  we  outlined  possible 
alternatives  for  the  EIS.  We  held  a 
meeting  on  September  12,  2001,  to 
solicit  input  on  the  possible  alternatives 
from  the  Rio  Grande  Silvery  Minnow 
Recovery  Team  (Recovery  Team)  and 
other  invited  participants  including 
individuals  from  the  Carlsbad  Irrigation 
District.  Fort  Simmer  Irrigation  District, 
the  States  of  New  Mexico  and  Texas, 
and  potentially  affected  Pueblos  and 
Tribes.  Following  this  meeting,  we  sent 
letters  to  the  Recovery  Team  and  other 
invited  participants,  including  Tribal 
entities,  and  resource  agencies  in  New 
Mexico  and  Texas,  to  solicit  any 
additional  information — particularly 
biological,  cultural,  social,  or  economic 
data — that  may  be  pertinent  to  the 
economic  analysis  or  EIS.  We  received 
10  comments  from  our  requests  for 
additional  information.  The  information 
provided  in  the  comment  letters  was 
fully  considered  in  developing  the 
alternatives  that  were  analyzed  in  the 
draft  EIS,  which  contains  this  proposed 
rule  as  our  preferred  alternative.  We 
made  these  comments  part  of  the 
administrative  record  for  this 
rulemaking. 

Recovery  Plan 

Restoring  an  endangered  or 
threatened  species  to  the  point  where  it 
is  recovered  is  a  primary  goal  oijhe 
Service's  endangered  species  program. 
To  help  guide  the  recovery  effort,  we 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measiues  needed. 
Although  a  recovery  plan  is  not  a 
regulatory  document  (i.e.,  recovery 
plans  are  advisory  dociunents  because 
there  are  no  specific  protections, 
prohibitions,  or  requirements  afforded 
to  a  species  based  solely  on  a  recovery 
plan),  the  information  contained  in  the 
Rio  Grande  Silvery  Minnow  Recovery 
Plan  (Recovery  Plan)  was  considered  in 
developing  this  proposed  critical  habitat 
designation. 

On  Jxily  1, 1994,  the  Recovery  Team 
was  established  by  the  Service  pursuant 
to  section  4(f)(2)  of  the  Act  and  out 
cooperative  policy  on  recovery  plan 


participation,  a  policy  intended  to 
involve  stakeholders  in  recovery 
planning  (July  1.  1994;  59  FR  34272). 
Stakeholder  involvement  in  the 
development  of  recovery  plans  helps 
minimize  the  social  and  economic 
impacts  that  could  be  associated  with 
recovery  of  endangered  species. 
Numerous  individuals,  agencies,  and 
affected  parties  were  involved  in  the 
development  of  the  Recovery  Plan  or 
otherwise  provided  assistance  and 
review  (Service  1999).  On  July  8, 1999, 
we  finalized  the  Recovery  Plan  (Service 
1999),  pursuant  to  section  4(f)  of  the 
Act. 

The  Recovery  Plan  recommends 
recovery  goals  for  the  silvery  minnow, 
as  well  as  procedures  to  better 
understand  the  biology  of  the  species. 
The  primary  goals  of  the  Recovery  Plan 
are  to:  (1)  Stabilize  and  enhance 
populations  of  silvery  minnow  and  its 
habitat  in  the  middle  Rio  Grande  valley; 
and  (2)  reestablish  the  silvery  minnow 
in  at  least  two  other  areas  of  its 
historical  range  (Service  1999).  The 
reasons  for  determining  that  these  areas 
were  necessary  for  recovery  include:  (1) 
Consideration  of  the  biology  of  the 
species  (i.e.,  few  silvery  minnows  live 
more  than  12  to  14  months,  indicating 
the  age  1  fish  (e.g.,  all  fish  bom  in  2000 
that  remain  alive  in  2001  would  be  age 
1  fish)  are  almost  entirely  responsible 
for  perpetuation  of  the  species);  (2)  the 
factors  in  each  reach  that  may  inhibit  or 
enhance  reestablishment  and  security  of 
the  species  vary  among  areas;  and  (3)  it 
is  unlikely  that  any  single  event  would 
simultaneously  eliminate  the  silvery 
minnow  from  three  geographic  areas 
(Service  1999). 

We  have  continued  working  with  the 
Recovery  Team  since  the  Recovery  Plan 
was  finsdized.  We  believe  this  proposed 
critical  habitat  designation  and  our 
conservation  strategy  (see  "Exclusions 
Under  Section  4(b)(2)  of  die  Act" 
section  below)  are  consistent  with  the 
Recovery  Plan  (Service  1999).  The 
purpose  of  the  Recovery  Plan  is  to 
outline  the  research  and  data  collection 
activities  that  will  identify  measures  to 
ensure  the  conservation  of  the  silvery 
minnow  in  the  wild  and  to  provide  a 
roadmap  that  leads  to  the  protection  of 
habitat  essential  to  its  recovery. 
Therefore,  we  also  believe  this  proposed 
critical  habitat  designation  and  our 
conservation  strategy  are  consistent 
with  the  recommendations  of  Recovery 
Team  members.  Nevertheless,  we  will 
request  that  peer  reviewers  who  are 
familiar  with  this  species  review  the 
proposed  rule. 

Tne  term  "conservation,"  as  defined 
in  section  3(3)  of  the  Act  and  in  50  CFR 
424.02(c),  means  "to  use  and  the  use  of 


all  methods  and  procedures  which  are 
necessary  to  bring  any  endangered 
species  or  threatened  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  this  Act  are  no  longer 
necessary"  (i.e.,  the  species  is  recovered 
and  removed  from  the  list  of  endangered 
and  threatened  species).  It  is  important 
to  note  that  we  utilized  the 
recommendations  in  the  Recovery  Plan, 
consistent  with  this  definition  of 
conservation,  to  conclude  that  the 
middle  Rio  Grande  proposed  critical 
habitat  unit  and  the  middle  Pecos  River 
from  Sumner  Dam  to  Brantley  Dam,  NM 
(middle  Pecos  River),  and  the  lower  Rio 
Grande  irom  the  upstream  boundary  of 
Big  Bend  National  Park  downstream 
through  the  area  designated  as  a  wild 
and  scenic  river  to  the  Terrell/Val  Verde 
County  line,  TX  (lower  Rio  Grande)  are  ■ 
"essential  to  the  conservation  of  the 
silvery  minnow.  Although  the  middle 
Pecos  River  and  the  lower  Rio  Grande 
are  not  proposed  as  critical  habitat 
units,  we  believe  they  are  important  for 
the  recovery  of  the  silvery  minnow. 
Thus,  we  concur  with  the  Recovery  Plan 
that  reestablishment  of  the  silvery 
minnow  within  additional 
geographically  distinct  areas  is 
necessary  to  ensure  the  minnow's 
survival  and  recovery  (Service  1999). 
However,  recovery  is  not  achieved  by 
designating  critical  habitat.  The  Act 
provides  for  other  mechanisms  that  will 
provide  for  reestablishment  of  the 
minnow  outside  of  the  middle  Rio 
Grande  and  the  eventual  recovery  of  the 
silvery  miimow.  We  are  not  proposing 
critical  habitat  designation  for  the  area 
on  the  middle  Pecos  River  or  the  lower 
Rio  Grande;  we  are  proposing  to 
designate  only  the  middle  Rio  Grande  as 
critical  habitat.  Our  conservation 
strategy  for  this  species  and  our 
rationale  is  discussed  in  the  "Exclusions 
Under  Section  4(b)(2)  of  the  Act" 
section  of  this  rule  below. 

Exclusions  Under  Section  4(b)(2)  of  the 
Act 

Section  4(b)(2)  of  the  Act  requires  us 
to  base  critical  habitat  designations  on 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  and  any  other  relevant 
impact  of  specifying  any  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  a  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  Out 
preliminary  analysis  of  the  following 
two  areas:  (1)  The  river  reach  in  the 
middle  Pecos  River,  NM,  bom  Sumner 
Dam  to  Brantley  Dam  in  De  Baca, 
Chaves,  and  Eddy  Counties,  NM;  and  (2) 


Federal  Register /Vol.  67.  No.  109  /  Thursday.  June  6.  2002  /  Proposed  Rules 


39211 


the  river  reach  in  the  lower  Rio  Grande 
in  Big  Bend  National  Park  downstream 
of  the  National  Park  boundary  to  the 
Terrell/Val  Verde  County  line,  TX,  finds 
that  the  benefits  of  excluding  these  areas 
from  the  designation  of  critical  habitat 
outweigh  the  benefits  of  including  them. 
Therefore,  we  are  not  proposing  these 
areas  as  critical  habitat. 

As  indicated  in  the  "Public 
Comments  Solicited"  section  of  this 
rule,  we  are  seeking  comments  on 
whether  these  areas  should  be 
designated  as  critical  habitat.  In  making 
a  final  determination,  we  will  consider 
all  comments  we  receive  on  this 
proposed  rule,  the  draft  EIS,  and  the 
draft  economic  analysis. 

(1)  Benefits  of  Inclusion 

The  benefits  of  inclusion  of  the  river 
reach  in  the  middle  Pecos  River,  NM, 
from  Sumner  Dam  to  Brantley  Dam  in 
be  Baca.  Chaves,  and  Eddy  Counties, 
'NM,  would  result  from  the  requirement 
under  section  7  of  the  Act  that  Federal 
agencies  consult  with  us  to  ensure  that 
any  proposed  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 
Historically,  no  consultations  have 
occurred  on  the  Pecos  River  for  the 
silvery  minnow  since  the  area  is  not 
occupied.  However,  while  critical 
habitat  designation  could  provide  some 
benefit  to  the  silvery  minnow,  in  fact, 
considtations  are  already  occurring  for 
another  listed  fish  with  similar 
requirements.  The  Pecos  bluntnose 
shiner  [Notropis  simus  pecosensis)  was 
federally  listed  in  1987  and  portions  of 
the  Pecos  River  are  designated  as  critical 
habitat  for  the  Pecos  bluntnose  shiner 
(52  FR  5295).  As  stated  in  die  "Criteria 
for  Identifying  Proposed  Critical  Habitat 
Units"  section  of  this  rule,  these  fish 
species  belong  to  the  same  guild  of 
broadcast  spawners  with  semi-buoyant 
eggs  and  also  spawn  during  high  flow 
events  with  eggs  and  larvae  being 
distributed  downstream  (Bestgen  et  al. 
1989).  Therefore,  flow  regime  operations 
in  this  reach  that  benefit  the  Pecos 
bluntnose  shiner  also  provide  benefits 
to  habitat  of  the  silvery  minnow.  We 
also  believe  that  the  primary  constituent 
elements  for  the  Pecos  bluntnose  shiner 
critical  habitat  are  compatible  with  the 
proposed  primary  constituent  elements 
for  the  silvery  minnow.  Thus,  we  find 
that  little  additional  benefit  through 
section  7  would  occur  as  a  result  of  the 
overlap  between  habitat  suitable  for  the 
silvery  minnow  and  the  Pecos  bluntnose 
shiner  listing  and  critical  habitat 
designation. 

In  Sierra  Club  v.  Fish  and  Wildlife 
Seivice,  245  F.3d  434  (5th  Cfr.  2001), 
the  Fifth  Circuit  Court  of  Appeals  stated 
that  the  identification  of  habitat 


essential  to  the  conservation  of  the 
species  can  provide  informational 
benefits  to  the  public.  State,  and  local 
governments;  scientific  organizations; 
and  Federal  agencies.  The  court  also 
noted  that  heightened  public  awareness 
of  the  plight  of  listed  species  and  its 
habitat  may  facilitate  conservation 
efforts.  We  agree  with  these  findings; 
however,  we  believe  that  there  would  be 
little  additional  informational  benefit 
gained  from  including  the  middle  Pecos 
River  because  the  finsd  rule  will  identify 
all  areas  that  are- essential  to  the 
conservation  of  the  silvery  minnow, 
regardless  of  whether  all  of  these  areas 
are  included  in  the  regulatory 
designation.  Consequently,  we  believe 
that  the  informational  benefits  will  be 
provided  to  the  middle  Pecos  River, 
regardless  of  whether  this  reach  is 
designated  as  critical  habitat. 

The  draft  economic  analysis 
recognizes  that  while  considtations 
regarding  the  Pecos  will  occur  without 
a  silvery  minnow  critical  habitat 
designation,  those  consultations  would 
not  consider  the  silvery  minnow. 
However,  due  to  the  similar  life  history 
requirements  of  these  species,  we  do  not 
anticipate  that  the  outcomes  of  such 
consultations  would  be  altered.  We 
recognize,  as  does  the  draft  economic 
analysis,  that  the  middle  Pecos  River 
area  (as  described  above)  covers  about 
twice  the  length  of  the  area  designated 
for  the  Pecos  bluntnose  shiner. 
Historically,  two  formal  consultations 
and  two  informal  consultations 
occurred  annually  for  the  Pecos 
bluntnose  shiner.  The  draft  economic 
analysis  assumes  that  twice  as  many 
consultations  would  occur  if  this  area 
were  designated  as  critical  habitat  for 
the  silvery  minnow,  since  the  area 
would  be  doubled  in  size.  However,  the 
draft  economic  analysis  also  recognizes 
that  this  is  likely  an  overstatement  of 
the  actual  increase  in  consultations 
because  consultations  frequently  occiu* 
on  projects  located  outside  of  Pecos 
bluntnose  shiner  critical  habitat,  due  to 
the  interdependent  nature  of  the  river 
system  and  the  presence  of  the  species. 
Consequently,  we  do  not  believe  that 
designating  critical  habitat  within  this 
river  reach  would  provide  additional 
benefits  for  the  silvery  minnow,  because 
currently  the  activities  that  occur 
outside  of  critical  habitat  designated  for 
the  Pecos  bluntnose  shiner  are  also 
being  consulted  upon.  We  find  little 
benefit  to  including  this  river  reach  in 
the  proposed  critical  habitat  for  the 
silvery  minnow  due  to  the  presence  of 
the  Pecos  bluntnose  shiner  and  its 
designated  critical  habitat,  in  the 
absence  of  the  silvery  minnow.  Current 


and  ongoing  activities  for  the  Pecos 
bluntnose  shiner  are  compatible  with 
those  of  the  silvery  minnow  such  that 
reestablishment  of  the  silvery  minnow 
in  this  stretch  of  river  should  not  be 
precluded  in  the  future.  Thus,  we 
determine  that  any  additional  benefit 
from  a  designation  of  critical  habitat  in 
this  river  reach  does  not  outweigh  the 
benefit  of  excluding  this  area,  as 
discussed  below  in  the  "Benefits  of 
Exclusion"  section. 

The  benefits  of  inclusion  of  the  river 
reach  in  the  lower  Rio  Grande  in  Big 
Bend  National  Park  downstream  of  the 
park  boundary  to  the  Terrell/Val  Verde 
County  line,  TX,  would  also  result  from 
the  requirement  under  section  7  that 
Federal  agencies  consult  with  us  to 
ensure  that  any  proposed  actions  do  not 
destroy  or  adversely  modify  critical 
habitat.  However,  as  indicated  in  the 
draft  economic  analysis,  we  anticipate 
very  little  consultation  activity  within 
this  area.  The  draft  economic  analysis 
(section  6.3.3)  estimates  that  over  the 
next  20  years  there  would  be  a  total  of 
12  formal  consultations  and  6  informal 
consultations.  The  only  Federal  actions 
that  we  are  aware  of  within  the  stream 
reach  of  the  lower  Rio  Grande 
downstream  of  Big  Bend  National  Park 
is  the  Big  Bend  National  Park  oversight 
and  permitting  authority  for  float  trips, 
scientific  research  permits, 
environmental  education,  and  law 
enforcement  (R.  Skiles,  Big  Bend 
National  Park,  pers.  comm.  2001). 
Therefore,  unless  there  are  other  tj'pes 
of  Federal  permitting  or  authorization 
within  this  area,  private  and  State- 
owned  lands  would  not  be  affected. 
Additional  activities  that  were  used  to 
estimate  the  numbers  of  consultations 
for  this  area  include:  National  Park 
management  activities  (e.g.,  pesticide 
application  and  fishing  regulations), 
U.S.  International  Boundary  and  Water 
Commission  channel  maintenance 
activities,  U.S.  Fish  and  Wildlife  Service 
(e.g.,  fire  management  plans,  fish 
stocking),  and  Environmental  Protection 
Agency,  National  Pollution  Discharge 
Elimination  System  permitting  for  the 
Predsidio  or  Lajitas  wastewater 
treatment  facility.  We  find  sufficient 
regulatory  and  protective  conservation 
measures  in  place  and  believe  there 
would  be  little  benefit  to  a  designation 
in  this  reach  since  this  area  is  protected 
and  managed  by  the  National  Park 
Service  and  the  number  of  consultations 
expected  to  occur  in  this  area  are 
relatively  low. 

As  above,  we  believe  that  heightened 
public  awareness  of  a  listed  species  and 
its  habitat  may  facilitate  conservation 
efforts,  Nevertheless,  we  believe  that 
there  would  be  litUe  additional 
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informational  benefit  gained  from 
including  the  lower  Rio  Grande  within 
designated  critical  habitat  for  the  silvery 
minnow  because  we  have  identified  in 
this  proposed  rule,  and  will  identify  in 
the  final  designation,  those  areas  that 
we  believe  are  essential  to  the 
conservation  of  the  species.  For  these 
reasons,  we  determine  that  any 
additional  benefit  of  designation  of 
critical  habitat  in  this  river  reach  does 
not  outweigh  the  benefit  of  excluding 
this  area,  as  discussed  below. 

(2)  Benefits  of  Exclusion 

As  discussed  in  the  "Recovery  Plan" 
section  of  this  rule,  the  primary  goals  of 
the  silvery  minnow  Recovery  Plan  are 
to:  (1)  Stabilize  and  enhance 
populations  of  the  silvery  miimow  and 
its  habitat  in  the  middle  Rio  Grande 
valley;  and  (2)  reestablish  the  silvery 
minnow  in  at  least  two  other  areas  of  its 
historical  range  (Service  1999).  We 
believe  that  the  best  way  to  achieve  the 
second  recovery  goal  will  be  to  use  the 
authorities  under  section  10(j)  of  the 
Act.  Consequently,  we  have  developed 
a  conservation  strategy  that  we  believe 
is  consistent  with  the  species'  Recovery 
Plan.  The  conservation  strategy  is  to 
reestablish  the  silvery  miimow,  under 
section  10(j)  of  the  Act,  within  areas  of 
its  historical  range,  possibly  including 
the  river  reach  in  the  middle  Pecos 
River  and  the  river  reach  in  the  lower 
Rio  Grande  (both  are  described  above). 
Since  the  silvery  minnow  is  extirpated 
from  these  areas  and  natural 
repopulation  is  not  possible  without 
human  assistance,  use  of  a  10(j)  nile  is 
the  appropriate  tool  to  achieve  this 
recovery  objective.  Nevertheless,  any 
future  recovery  efforts,  including 
repatriation  of  the  species  to  areas  of  its 
historical  range  must  be  conducted  in 
accordance  with  NEPA  and  the  Act.  An 
overview  of  the  process  to  establish  an 
experimental  population  under  section 
10{j)  of  the  Act  is  described  below. 

Section  10(j)  of  the  Act  enables  us  to 
designate  certain  populations  of 
federally  listed  species  that  are  released 
into  the  wild  as  "experimental."  The 
circ\mistances  under  which  this 
designation  can  be  applied  are:  (1)  The 
population  is  geographically  separate 
from  non-experimental  populations  of 
the  same  species  (e.g.,  the  population  is 
reintroduced  outside  the  species' 
current  range  but  within  its  probable 
historical  range);  and  (2)  we  determine 
that  the  release  will  further  the 
conservation  of  the  species.  Section 
10(j)  is  designed  to  increase  our 
flexibility  in  managing  an  experimental 
population  by  allowing  us  to  treat  the 
population  as  threatened,  regardless  of 
the  species'  status  elsewhere  in  its 


range.  Threatened  status  gives  us  more 
discretion  in  developing  and 
implementing  management  programs 
and  special  regulations  for  a  population 
and  allows  us  to  develop  any 
regulations  we  consider  necessary  to 
provide  for  the  conservation  of  a 
threatened  species.  In  situations  where 
we  have  experimental  populations, 
certain  section  9  prohibitions  (e.g., 
harm,  harass,  capture)  that  apply  to 
endangered  and  threatened  species  may 
no  longer  apply,  and  a  special  rule  can 
be  developed  that  contains  the 
prohibitions  and  exceptions  necessary 
and  appropriate  to  conserve  that 
species.  This  flexibility  allows  us  to 
manage  the  experimental  popxilation  in 
a  manner  that  will  ensure  that  ciirrent 
and  future  land,  water,  or  air  uses  and 
activities  will  not  be  unnecessarily 
restricted  and  the  population  can  be 
managed  for  recovery  pmposes. 

When  we  designate  a  population  as 
experimental,  section  10(j)  of  the  Act 
requires  that  we  determine  whether  that 
population  is  either  essential  or 
nonessential  to  the  continued  existence 
of  the  species,  based  on  the  best 
available  information.  Nonessential 
experimental  populations  located 
outside  National  Wildlife  Refuge  System 
or  National  Park  System  lands  are 
treated,  for  the  purposes  of  section  7  of 
the  Act,  as  if  they  are  proposed  for 
listing.  Thus,  for  nonessential 
experimental  populations,  only  two 
provisions  of  section  7  would  apply 
outside  National  Wildlife  Refuge  System 
and  National  Park  System  lands:  section 
7(a)(1),  which  requires  all  Federal 
agencies  to  use  their  authorities  to 
conserve  listed  species,  and  section 
7(a)(4),  which  requires  Federal  agencies 
to  informally  confer  with  the  Service  on 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species.  Section  7(a)(2)  of  the  Act, 
which  requires  Federal  agencies  to 
ensure  that  their  activities  are  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species,  would  not  apply  except 
on  National  Wildlife  Refuge  System  and 
National  Park  System  lands. 
Experimental  populations  determined  to 
be  "essential"  to  the  svuvival  of  the 
species  would  remain  subject  to  the 
consultation  provisions  of  section 
7(a)(2)  of  the  Act. 

In  order  to  establish  an  experimental 
population  we  must  issue  a  proposed 
regulation  and  consider  public 
comments  on  the  proposed  rule  prior  to 
publishing  a  final  regulation.  In 
addition,  we  must  comply  with  NEPA. 
Also,  our  regulations  require  that,  to  the 
extent  practicable,  a  regulation  issued 
imder  section  10(j)  bf  the  Act  represent 
an  agreement  between  the  Service,  the 


affected  State  and  Federal  agencies,  and 
persons  holding  any  interest  in  land  that 
may  be  affected  by  the  establishment  of 
the  experimental  population  (see  50 
CFR  17.81(d)). 

The  flexibility  gained  by 
establishment  of  a  nonessential 
experimental  population  through 
section  10(j)  would  be  of  little  value  if 
there  is  a  designation  of  critical  habitat 
that  overlaps  it.  This  is  because  Federal 
agencies  would  still  be  required  to 
consult  with  us  on  any  actions  that  may 
adversely  modify  critical  habitat.  In 
effect,  the  flexibility  gained  from  section 
10(j)  would  be  rendered  useless  by  the 
designation  of  critical  habitat.  In  fact, 
section  10(j)(2)(C)(ii)(B)  of  the  Act  states 
that  critical  habitat  shall  not  be 
designated  under  the  Act  for  any 
experimental  population  determined  to 
be  not  essential  to  the  continued 
existence  of  a  species. 

The  second  goal  of  the  Recovery  Plan 
is  to  reestablish  the  silvery  miimow  in 
areas  of  its  historic  range.  We  strongly 
believe  that  in  order  to  achieve  recovery 
for  the  silvery  minnow  we  would  need 
the  flexibility  provided  for  in  section 
10(j)  of  the  Act  to  help  ensure  the 
success  of  reestablishing  the  minnow  in 
the  middle  Pecos  River  and  lower  Rio 
Grande  areas.  Use  of  section  10(j)  is 
meant  to  encourage  local  cooperation 
through  management  flexibility.  Critical 
habitat  is  often  viewed  negatively  by  the 
public  since  it  is  not  well  understood 
and  there  are  many  misconceptions 
about  how  it  affects  private  landowners. 
It  is  important  fpr  recovery  of  this 
species  that  we  have  the  support  of  the 
public  when  we  move  towards  meeting 
the  second  recovery  goal.  It  is  critical  to 
the  recovery  of  the  silvery  minnow  that 
we  reestablish  the  species  in  areas 
outside  of  its  current  occupied  range. 
The  current  population  of  silvery 
minnow  in  the  middle  Rio  Grande  is  in 
an  imperiled  state  making  it  extremely 
important  that  reestablishunent  into 
other  portions  of  its  historical  range 
occur. 

Nonessential  experimental 
populations  located  within  the  National 
Park  System  are  treated,  for  purposes  of 
section  7  of  the  Act,  as  if  they  are  listed 
as  threatened  (50  CFR  17.83(b)). 
Moreover,  a  nonessential  experimented 
population  established  in  the  river  reach 
in  the  lower  Rio  Grande  downstream  of 
the  Big  Bend  National  Park  boundary 
(i.e.,  within  the  reach  designated  as  a 
wild  and  scenic  river)  to  the  Terrell/Val 
Verde  County  line,  TX,  would  also  be 
treated,  for  purposes  of  section  7,  as  a 
threatened  species  because  this  area  is 
a  component  of  the  national  wild  and 
scenic  rivers  system  that  is  administered 
by  the  Secretary  of  the  Interior  through 
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the  National  Park  Service  and  is 
considered  part  of  the  National  Park 
System  (16  USC  1281(c)).  These  lands 
downstream  of  Big  Bend  National  Park 
are  owned  by  the  State  of  Texas  (Black 
Gap  Wildlife  Management  Area)  and 
approximately  12  to  15  private 
landowners.  The  National  Park  Service's 
management  authority  in  the  wild  and 
scenic  river  designation  currently 
extends  0.25  mi  fi-om  the  ordinary  high 
water  mark.  For  the  past  two  years.  Big 
Bend  National  Park  has  been  working 
on  a  management  plan  for  the 
"outstanding  remarkable  values  of  the 
Rio  Grande  wild  and  scenic  river"  (F. 
Deckert,  Big  Bend  National  Park,  pers. 
comm.  2002).  The  development  of  the 
river  management  plan  has  involved 
stakeholders,  including  private 
landowners  and  the  State  of  Texas. 
Throughout  the  stakeholder-based 
planning  process,  the  Park  has  built 
trust  among  diverse  and  competing 
interests  by  encouraging  open  dialogue 
regarding  various  river  management 
issues.  If  critical  habitat  were  designated 
in  this  river  reach,  the  introduction  of 
additional  Federal  influence  could 
jeopardize  the  trust  and  spirit  of 
cooperation  that  has  been  established 
over  the  last  several  years  (F.  Deckert, 
pers.  comm.,  2002).  The  designation  of 
critical  habitat  would  be  expected  to 
adversely  impact  our,  and  possibly  the 
Park's,  working  relationship  with  the 
State  of  Texas  and  private  landowners, 
and  we  beheve  that  Federal  regulation 
through  critical  habitat  designation 
would  be  viewed  as  an  unwarranted  and 
unwanted  intrusion.  Based  on  recent 
conversations  with  the  National  Park 
Service,  their  plan  and  draft  EIS  are 
expected  to  be  completed  in  2002,  and 
finalized  in  2003.  We  do  not  want  to 
impede  the  development  of  a  river 
management  plan,  which  will  likely 
provide  for  the  management  of  this  river 
reach  consistent  with  the  recovery 
needs  of  the  silvery  minnow.  We  believe 
this  area  has  the  greatest  potential  for 
repatriating  the  species  within  an  area 
of  its  historical  range  and  believe  this 
river  reach  also  has  the  greatest 
potential  for  developing  an 
experimental  population  under  section 
lG(j)  of  the  Act.  In  order  for  an 
experimental  population  to  be 
successful,  the  support  of  local 
stakeholders — including  the  National 
Park  Service,  the  State  of  Texas,  private 
landowners,  and  other  potentially 
affected  entities — is  crucial.  In  light  of 
this  and  the  fact  that  the  river 
management  plan  will  soon  be 
completed,  we  find  that  there  would  be 
significant  benefits  to  excluding  this 


river  reach  from  designation  of  critical 
habitat. 

On  the  middle  Pecos  River,  we 
acknowledge  that  the  New  Mexico 
Interstate  Stream  Commission  (NMISC) 
has  been  actively  acquiring  and  leasing 
water  rights  to  meet  the  State's  delivery 
obligations  to  Texas  as  specified  in  the 
Pecos  River  Compact  and  pursuant  to  an 
Amended  Decree  entered  by  the  U.S. 
Supreme  Court.  For  example,  between 
1991  and  1999,  $27.8  million  was  spent 
on  the  Pecos  River  water  rights 
acquisition  program.  New  Mexico  faced 
a  shortfall  in  its  Pecos  River  Compact 
delivery  obligations  for  the  year  2001 
and  the  possibility  of  priority 
administration,  in  which  the  State 
Engineer  would  order  junior  water 
rights  holders  not  to  use  water.  Given 
the  tight  water  situation  and  the 
Compact  delivery  obligations,  we 
believe  that  the  flexibility  of  section 
10(j)  would  be  especially  appropriate  in 
the  middle  Pecos.  Economic  costs 
associated  with  endangered  species 
management  and  critical  habitat 
designation  for  the  silvery  minnow  are 
discussed  in  the  draft  economic 
analysis.  There  are  a  variety  of  current 
and  potential  future  costs  associated 
with  the  ongoing  water  management 
and  water  reallocation  on  the  middle 
Pecos  River.  The  draft  economic 
analysis  and  DEIS  discuss  and  analyze 
these  costs.  We  used  the  draft  economic 
analysis  and  DEIS  to  make  our 
preliminary  determinations  on  the 
benefits  of  including  or  excluding  areas 
ft'om  the  proposed  designation  of 
critical  habitat.  Consequently,  we  invite 
comments  on  the  economic  and  other 
relevant  impacts  of  all  of  the  areas  we 
have  determined  are  essential  for  the 
conservation  of  the  silvery  miimow. 

In  summary,  we  believe  that  the 
benefits  of  excluding  the  middle  Pecos 
River  and  lower  Rio  Grande  outweighs 
the  benefits  of  their  inclusion  as  critical 
habitat.  Including  these  areas  may  result 
in  some  benefit  through  additional 
consultations  with  Federal  agencies 
whose  activities  may  affect  critical 
habitat.  However,  overall  this  benefit  is 
minimal  due  to  the  presence  of  the 
Pecos  bluntnose  shiner  and  its  critical 
habitat  in  the  middle  Pecos  River  and 
the  minimal  number  of  estimated  future 
consultations  that  are  expected  to  occur 
within  Big  Bend  National  Park  and  the 
wild  and  scenic  river  designation  that 
extends  beyond  the  Park's  boundaries. 
On  the  other  hand,  an  exclusion  will 
greatly  benefit  the  overall  recovery  of 
the  minnow  by  allowing  us  to  move 
forward  using  the  flexibility  and  greater 
public  acceptance  of  section  10(j)  of  the 
Act  to  reestablish  minnows  in  other 
portions  of  its  historical  range  where  it 


no  longer  occurs.  This  is  likely  the  most 
important  step  in  reaching  recovery  of 
this  species  and  we  believe  that  section 
10(j),  as  opposed  to  a  critical  habitat 
designation,  is  the  best  tool  to  achieve 
this  objective.  Thus,  we  believe  that  an 
exclusion  of  these  two  areas  outweighs 
any  benefits  that  could  be  realized 
through  a  designation  of  critical  habitat 
and  we  have  not  proposed  these  two 
areas  for  critical  habitat  designation. 

The  Pecos  River  and  lower  Rio 
Grande  reaches  were  historically 
occupied  but  are  currently  unoccupied 
by  the  silvery  minnow  (Hubbs  1940; 
Trevino-Robinson  1959;  Hubbs  et  al. 
1977;  Bestgen  and  Platania  1991).  The 
silvery  minnow  occupies  less  than  five 

fiercent  of  its  historic  range  and  the 
ikelihood  of  extinction  from  a 
catastrophic  event  is  high  because  of  its 
limited  range  (Hoagstrom  and  Brooks 
2000,  Service  1999).  However,  if  critical 
habitat  were  designated  in  the  middle 
Pecos  River  or  lower  Rio  Grande,  the 
likelihood  of  extinction  of  the  species 
from  the  occupied  reach  of  the  middle 
Rio  Grande  would  not  decrease  because 
critical  habitat  designation  is  not  a 
process  to  reestablish  additional 
populations  within  areas  outside  of  the 
current  knovra  distribution.  We  believe 
that  the  exclusion  of  the  river  reaches  of 
the  middle  Pecos  River  and  the  lower 
Rio  Grande  will  not  lead  to  the 
extinction  of  the  species. 

Exclusions  Under  Section  3(5)(A) 
Definition 

Section  3(5)  of  the  Act  defines  critical 
habitat,  in  part,  as  areas  within  the 
geographical  area  occupied  by  the 
species  "on  which  are  foimd  those 
physical  and  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (11)  which  may  require 
special  management  considerations  and 
protection."  As  noted  above,  special 
management  considerations  or 
protection  is  a  term  that  originates  in 
the  definition  of  critical  habitat. 
Additional  special  management  is  not 
required  if  adequate  management  or 
protection  is  already  in  place.  Adequate 
special  management  considerations  or 
protection  is  provided  by  a  liagally 
operative  plan  or  agreement  that 
addresses  the  maintenance  and 
improvement  of  the  primary  constituent 
elements  important  to  the  species  and 
manages  for  the  long-term  conservation 
of  the  species.  We  use  the  following 
three  criteria  to  determine  if  a  plan 
provides  adequate  special  management 
or  protection:  (1)  A  current  plan  or 
agreement  must  be  complete  and 
provide  sufficient  conservation  benefit 
to  the  species;  (2)  the  plan  or  agreement 
must  provide  assurances  that  the 
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conservation  management  strategies  will 
be  implemented;  and  (3)  the  plan  or 
agreement  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  effective  (i.e..  provide  for 
periodic  monitoring  and  revisions  as 
necessary).  If  all  of  these  criteria  are 
met,  then  the  area  covered  under  the 
plan  would  no  longer  meet  the 
definition  of  critical  habitat.  If  any 
management  plans  are  submitted  diuiug 
the  open  comment  period,  we  wiU 
consider  whether  these  plans  provide 
adequate  special  management  or 
protection  for  the  species.  We  will  use 
this  information  in  determining  which, 
if  any,  river  reaches  or  portions  of  river 
reaches  within  the  middle  Rio  Grande 
should  not  be  included  in  the  final 
designation  of  critical  habitat  for  the 
silvery  minnow. 

Proposed  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as — (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I]  essential  to  the 
conservation  of  the  species  and  (11)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
.area  occupied  by  a  species  at  the  time 
it  is  hsted,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation,"  as  defined  by  the  Act, 
means  the  use  of  all  methods  and 
procedures  that  are  necessary  to  bring 
an  endangered  or  a  threatened  species  to 
the  point  at  which  listing  under  the  Act 
is  no  longer  necessary. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  designation  on 
the  best  scientific  and  commercial  data 
available,  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  if  we  determine  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  as  critical 
habitat,  provided  the  exclusion  will  not 
result  in  the  extinction  of  the  species. 

Designation  of  critical  habitat  helps 
focus  conservation  activities  by 
identifying  areas  that  are  essential  to  the 
conservation  of  the  species  and  alerting 
the  public  and  land  management 
agencies  to  the  importance  of  an  area  to 
conservation.  Within  areas  ciurently 
occupied  by  the  species,  critical  habitat 
also  identifies  areas  that  may  require 
special  management  or  protection. 
Critical  habitat  receives  protection  fi-om 
destruction  or  adverse  modification 


through  required  consultation  under 
section  7  of  the  Act  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Where 
no  such  Federal  agency  action  is 
involved,  critical  habitat  designation 
has  no  bearing  on  private  landowners. 
State,  or  Tribal  activities.  Aside  fi-om  the 
added  protection  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  areas  designated  as  critical  habitat 
are  most  appropriately  addressed  in 
recovery,  conservation,  and 
management  plans,  and  through  section 
7  consultations  and  section  10  permits. 
We  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  critical  habitat  designations  do 
not  signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery. 

Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1),  the 
regulatory  protections  afforded  by  the 
section  7(a)(2)  jeopardy  standard,  and 
the  section  9  tsike  prohibition.  Federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans  under  section 
10  of  the  Act,  or  other  species 
conservation  planning  efforts  if  new 
information  available  to  these  plaiming 
efforts  calls  for  a  different  outcome. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  silvery  minnow,  we 
used  the  best  scientific  and  commercial 
data  available.  This  included  data  from 
research  and  survey  observations 
published  in  peer-reviewed  articles, 
recovery  criteria  outlined  in  the 
Recovery  Plan  (Service  1999),  data 
collected  from  reports  submitted  by 
biologists  holding  section  10(a)(1)(A) 
recovery  permits,  and  comments 


received  on  the  previous  proposed  and 
final  rule,  draft  economic  analysis,  and 
environmental  assessment.  This 
proposed  rule  constitutes  our  best 
assessment  of  areas  needed  for  the 
conservation  of  the  silvery  minnow.  We 
must  make  this  determination  based  on 
the  information  available  at  this  time, 
and  we  are  not  allowed  to  delay  our 
decision  until  all  information  about  the 
species  and  its  habitat  are  known,  nor 
are  we  required  to  conduct  further 
surveys  or  scientific  studies  on  our  own. 
Southwest  Center  for  Biological 
Diversity  V.  Babbitt,  215  F.3d  58  (D.C. 
Cir.  2000).  We  have  emphasized  areas 
known  to  be  occupied  by  the  silvery 
minnow  and  described  other  stream 
reaches  that  were  identified  in  the 
Recovery  Plan  and  we  believe  are 
important  for  possible  repatriation  and 
recovery  (Service  1999). 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
designations  on  the  best  scientific  and 
commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and,  within  areas  currently 
occupied  by  the  species,  that  may 
require  special  management 
considerations  or  protection.  These 
include,  but  are  not  limited  to:  space  for 
individual  and  population  growth,  and 
for  normal  behavior;  food,  water,  or 
other  nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding,  reproduction,  or  rearing  of 
offspring;  and  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historical  geographical  and 
ecological  distributions  of  a  species. 

Diverse  habitats  are  used  by  the 
various  life-history  stages  of  the  silvery 
minnow.  The  following  discussion 
summarizes  the  biological  requirements 
of  the  silvery  miimow  relevant  to 
identifying  the  primary  constituent 
elements  of  its  critical  habitat. 

The  silvery  minnow  historically 
inhabited  the  portions  of  the  wide, 
shallow  rivers  and  larger  streams  of  the 
Rib  Grande  basin,  predominantly  the 
Rio  Grande  and  the  Pecos  River  (Bestgen 
and  Platania  1991).  Adults  were 
common  in  shallow  and  braided  runs 
over  sand  substrate,  and  almost  never 
occurred  in  habitats  with  bottoms  of 
gravel  or  cobble,  while  yoimg-of-year 
fish  (less  than  1  year  old)  occupy 
shallow,  low-velocity  backwaters  with 
sand-silt  substrates  (Dudley  and 
Platania  1997;  Platania  and  Dudley 
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1997;  Platania  1991;  Remshardt  etal. 
2001).  Young-of-year  silvery  minnows 
are  infrequently  foxmd  at  the  same  time 
in  the  same  habitat  as  adults.  Stream 
reaches  dominated  by  straight,  narrow, 
incised  (deep)  chaimels  with  rapid 
flows  are  not  typically  occupied  by  the 
silvery  minnow  (Bestgen  and  Platania 
1991). 

The  habitats  most  often  occupied  by 
silvery  minnow  were  characterized  by 
low  (<20  cm)  to  moderate  depths  (31  to 
40  cm),  little  (<10  cm/s)  to  moderate  (11 
to  30  cm/s)  water  velocity,  and  silt  and 
sand  substrata  (Dudley  and  Platania 
1997;  Remshardt  at  al.  2001).  It  is 
believed  that  silvery  minnow  select 
debris  piles,  pools,  and  backwaters,  as 
habitat  with  main  channel  runs 
generally  being  avoided  (Dudley  and 
Platania  1997). 

The  silvery  minnow  is  believed  to  be 
a  generalized  forager,  feeding  upon 
items  suspended  in  the  water  coliunn 
and  items  lying  on  the  substrate  (e.g., 
plankton,  algae,  diatoms)  (Sublette  et  al. 
1990;  Dudley  and  Platania  1997;  Service 
1999).  The  silvery  minnow's  elongated 
and  coiled  gastrointestinal  tract  suggests 
that  detritus  (partially  decomposed 
plant  or  animal  matter),  including  sand 
and  silt,  is  scraped  from  the  river 
bottom  (Sublette  et  al.  1990).  Other 
species  of  Hybognathus  have  similar 
food  habits,  consuming  rich  organic 
ooze  and  detritus  found  in  silt  or  mud 
substrates  (Pflie^er  1997)i 

The  silvery  minnow  is  a  pelagic 
spawner,  with  each  female  capable  of 
producing  an  average  of  3,000  semi- 
buoyant,  non-adhesive  eggs  diuing  a 
spawning  event  (Platania  1995;  Platania 
and  Altenbach  1998).  The  collection  of 
eggs  in  the  middle  of  May,  late  May, 
early  June,  and  late  June  suggest  a 
contracted  spawning  period  in  response 
to  a  spring  runoff  or  spike  (increase  in 
flow  that  occurs  when  winter  snows 
melt)  (Service  1999;  BOR  2001a). 
However,  the  peak  of  egg  production 
appears  to  occur  in  mid-May  (Smith 
1998,  1999).  If  the  spring  spike  occurs 
at  the  wrong  time  or  is  reduced,  then 
silvery  minnow  reproduction  could  be 
impacted.  It  is  unluiown  if  the  silvery 
minnow  spawns  multiple  times  during 
the  sununer,  although  this  behavior  has 
been  documented  in  other  species  of 
Hybognathus  in  other  drainages 
(Lehtinen  and  Layzer  1988,  Taylor  and 
Miller  1990). 

Platania  (1995,  2000)  found  that  early 
development  and  hatching  of  eggs  is 
correlated  with  water  temperature. 
Silvery  minnow  eggs  raised  in  SO^C 
water  hatched  in  about  24  hoiu-s,  while 
eggs  reared  in  20°C  water  hatched 
within  50  hours.  Eggs  were  1.6  mm 
(0.06  in)  in  size  upon  fertilization,  but 


quickly  swelled  to  3  mrii  (0.12  in). 
Recently  hatched  larval  fish  are  about 
3.7  mm  (0.15  in)  in  standard  length  and 
grow  about  0.15  mm  (0.005  in)  in  size 
per  day  during  the  larval  stages.  Eggs 
and  larvae  remain  in  the  drift  for  3  to 
5  days,  and  may  be  transported  from 
216  to  359  km  (134  to  223  mi) 
downstream  depending  on  river  flows 
and  habitat  conditions  (e.g.,  debris  piles, 
low  velocity  backwaters,  etc.)  (Platania 
and  Altenbach  1998).  About  three  days 
after  hatching,  the  larvae  begin  moving 
to  low  velocity  habitats  where  food 
(mainly  phytoplankton  and 
zooplankton)  is  abundant  and  predators 
are  scarce.  Because  eggs  and  larvae  can 
be  swept  downstream,  where 
recruitment  (individuals  added  to  the 
breeding  population)  of  fish  may  be 
poor  in  the  ciurent  degraded  condition 
of  the  middle  Rio  Grande  (e.g., 
channelization,  banks  stabilization, 
levee  construction,  disruption  of  natural 
processes  throughout  the  floodplain, 
etc.),  adequate  stream  length  appears  to 
be  an  important  determinant  of 
reproductive  success. 

Platania  (1995)  indicated  that  the 
downstream  transport  of  eggs  and  larvae 
of  the  silvery  minnow  over  long 
distances  may  have  been,  historically, 
beneficial  to  the  survival  of  their 
populations.  This  behavior  could  have 
promoted  recolonization  of  reaches 
impacted  during  periods  of  natural 
drought  (Platania  1995).  Alternatively, 
in  a  natiual  functioning  river  system 
(e.g.,  a  natural,  unregulated  flow 
regime),  a  variety  of  low-velocity  refugia 
(e.g.,  oxbows,  backwaters,  etc.)  would 
have  been  available  for  silvery  minnow 
and  lengthy  downstream  drift  of  eggs 
and  larvae  may  not  have  been  common 
(J.  Brooks,  U.S.  Fish  and  Wildlife 
Service  pers.  comm.,  2001).  Currently, 
the  release  of  floating  silvery  minnow 
eggs  may  replenish  downstream 
reaches,  but  the  presence  of  the 
diversion  dams  (Angostura,  Isleta,  and 
San  Acacia  Diversion  Dams)  prevents 
recolonization  of  upstream  habitats 
(Platania  1995).  As  reaches  are  depleted 
upstream,  and  diversion  structures 
prevent  upstream  movements, 
population  decline  of  the  species  within 
stream  reaches  may  occiu  through  loss 
of  connectivity  (i.e.,  preventing 
upstream  movement  of  fish).  Silvery 
minnow,  eggs,  and  larvae  are  also 
transported  downstream  to  Elephant 
Butte  Reservoir,  where  it  is  believed  that 
siuvival  of  these  fish  is  highly  imlikely 
because  of  poor  habitat,  and,  even  more 
important,  because  of  predation  from 
reservoir  fishes  (Service  2001b).  The 
population  center  (i.e.,  the  stream  reach 
that  contains  the  majority  of  adult 


silvery  mitmows)  is  believed  to  have 
moved  farther  downstream  over  the  last 
several  years  (Dudley  and  Platania  2001; 
2002).  For  example,  in  1997.  it  was 
estimated  that  70  percent  of  the  silvery 
miimow  population  was  found  in  the 
reach  below  San  Acacia  Diversion  Dam 
(Dudley  and  Platania  1997).  Moreover, 
during  surveys  in  1999,  over  95  percent 
of  the  silvery  minnows  captured 
occurred  downstream  of  San  Acacia 
Diversion  Dam  (Dudley  and  Platania 
1999a,  Smith  and  Jackson  2000). 
Probable  reasons  for  this  distribution 
include:  (1)  The  spawning  of  buoyant 
eggs  during  the  spring  and  early 
summer  high  flows,  resulting  in 
downstream  transport  of  eggs  and  larval 
fish;  (2)  diversion  dams  that  restrict  or 
preclude  the  movement  offish  into 
upstream  reaches;  and  (3)  reduction  in 
the  amount  of  available  habitat  due  to 
the  current  degraded  condition  of  some 
areas  within  the  middle  Rio  Grande 
(e.g.,  channelization,  streambed 
degradation,  reduction  in  off-channel 
habitat,  and  the  general  narrowing  and 
incising  of  the  stream  channel)  (Platania 
1998;  Lagassee  1981;  BOR  2001), 

Most  Great  Plains  streams  are  highly 
variable  environments.  Fish  in  these 
systems  (e.g.,  the  Rio  Grande)  are 
subjected  to  extremes  in  water 
temperatures,  flow  regimes,  and  overall 
water  quality  conditions  (e.g.,  quantity 
of  dissolved  oxygen).  Native  fish  in 
these  streams  often  exhibit  life  history 
strategies  and  microhabitat  preferences 
that  enabled  them  to  cope  with  these 
natural  conditions.  For  example, 
Matthews  and  Maness  (1979)  reported 
that  the  synergistic  (combined)  effects  of 
high  temperatiu^,  low  oxygen,  and  other 
stressors  probably  limit  fishes  in 
streams  of  the  Great  Plains. 

The  silvery  minnow  evolved  in  a 
highly  variable  ecosystem,  and  is  likely 
more  tolerant  of  elevated  temperatiu^s 
and  low  dissolved  oxygen 
concentrations  for  short  periods  than 
other  non-native  species.  Although  little 
is  known  about  the  upper  tolerance 
limits  of  the  silvery  minnow,  when 
water  quality  conditions  degrade;  stress 
increases,  and  fish  generally  die  (e.g., 
see  Matthews  and  Maness  1979;  Ostrand 
and  Wilde  2001).  Generally,  it  is 
believed  that  during  periods  of  low  flow 
or  no  flow,  Great  Plains  fishes  seek 
refugia  in  large  isolated  pools, 
backwater  areas,  or  adjoining  tributaries 
(Deacon  and  Minckley  1974;  Matthews 
and  Maness  1979).  Fish  in  these  refugia 
strive  to  survive  until  suitable  flow 
conditions  retiun  and  these  areas 
reconnect  with  the  main  river  channel. 
This  pattern  of  retraction  and 
recolonization  of  occupied  areas  in 
response  to  flow  and  other  habitat 


39216 


Federal  Register /Vol.  67,  No.  109  /  Thursday,  June  6,  2002  /  Proposed  Rules 


conditions  is  typical  of  fishes  that 
endure  harsh  conditions  of  Great  Plains 
rivers  and  streams  (Deacon  and 
Minckley  1974;  Matthews  and  Maness 
1979). 

Localized  reductions  in  abundance 
are  not  typically  a  concern  where 
sufficient  numbers  of  the  species 
survive,  because  stream  reaches  can  be 
recolonized  when  conditions  improve. 
However,  habitat  conditions  such  as 
oxbows,  backwaters,  or  other  refugia 
that  were  historically  present  on  the  Rio 
Grande  and  Pecos  River  and  were  a 
component  of  natural  population 
fluctuations  (e.g..  extirpation  and 
recolonization)  have  been  dramatically 
altered  or  lost  (e.g.,  Bestgen  and  Platania 
1991;  Hoagstrom  2000;  BOR  2001a, 
2001b).  Over  the  past  several  decades, 
the  extent  of  areas  in  the  Rio  Grande 
and  Pecos  River  that  periodically  lost 
flow  has  increased  due  to  human 
alterations  of  the  watersheds  and  stream 
channels  and  diversion  of  the 
streamflows  (Service  1994). 

Variation  in  stream  flow  (i.e..  flow 
regime)  strongly  affects  some  stream  fish 
(Schlosser  1985).  For  example,  juvenile 
recruitment  (that  portion  of  the  young- 
of-the-year  fish  that  survive  to  adults 
and  reproduce)  of  some  stream  fish  is 
highly  influenced  by  stable  flow  regimes 
(Schlosser  1985;  Hoagstrom  2000). 
When  sufficient  flows  persist  and  other 
habitat  needs  are  met,  then  recruitment 
into  the  population  is  high.  Silvery 
minnows  tod  other  Great  Plains  or 
desert  fishes  cannot  ciurently  survive 
when  conditions  lead  to  prolonged 
periods  of  low  or  no  flow  of  long 
stretches  of  river  (Hubbs  1974; 
Hoagstrom  2000).  Fish  mortality  likely 
begins  bom  degraded  water  quality  (e.g., 
increasing  temperatures,  p.H.,  and 
decreasing  dissolved  oxygen)  and  loss  of 
refuge  habitat  prior  to  prolonged  periods 
of  low  or  no  flow  (J.  Brooks,  pers.  comm 
2001;  Ostrand  and  Wilde  2001).  For 
instance,  a  reduction  of  stream  flow 
reduces  the  amount  of  water  available  to 
protect  against  temperature  oscillations, 
and  high  temperatures  from  reduced 
water  flow  frequently  kill  fish  before 
prolonged  periods  of  no  flow  occurs 
(Hubbs  1990). 

It  is  also  possible  that  fish  may 
subsequently  die  from  living  imder  sub- 
optimal  conditions  or  that  their 
spawning  activities  may  be  significantly 
disrupted  (Hubbs  1974;  Platania  1993b). 
Such  conditions  are  in  pari  responsible 
for  the  current,  precarious  status  of  the 
silvery  minnow.  For  example, 
management  of  water  releases  from 
reservoirs,  evaporation,  diversion  dams, 
and  irrigation  water  deliveries  have 
resulted  in  dewatered  habitat — causing 
direct  mortality  and  isolated  pools  that 


cause  silvery  minnow  mortality  due  to 
poor  water  quality  (low  dissolved 
oxygen,  high  water  temperatures)  and 
predation  from  other  fish  and  predators 
(e.g.,  birds,  raccoons  etc.).  Portions  of 
the  middle  Rio  Grande  were  dewatered 
in  1996  to  2001  (Service  2001b;  J.  Smith, 
pers.  comm.  2001).  In  1996,  about  58  km 
(34  mi)  out  of  the  90  km  (56  mi)  from 
the  San  Acacia  Diversion  Dam  to 
Elephant  Butte  Reservoir  was 
dewatered.  In  1997,  water  flows  ceased 
at  the  south  boundary  of  the  Bosque  del 
Apache  National  Wildlife  Refuge, 
resulting  in  dewatering  22.5  km  (14  mi) 
of  silvery  minnow  habitat.  In  1998,  the 
Rio  Grande  was  discontinuous  within 
the  Bosque  del  Apache  National 
Wildlife  Refuge,  dewatering  about  32 
km  (20  mi)  of  habitat.  In  1999,  flows 
ceased  about  one  mile  upstream  of  the 
Bosque  del  Apache  National  Wildlife 
Refuge  northern  boundary,  dewatering 
about  39  km  (24  mi)  of  habitat.  A  similar 
event  occiured  in  2000,  only  not  to  the 
extent  of  the  1999  drying.  In  2001, 
approximately  14  combined  km  (9  mi) 
of  river  dried,  within  the  Bosque  del 
Apache  National  Wildlife  Refuge  and 
south  of  San  Marcial  (Smith  2001). 
Because  of  recurring  prolonged  periods 
of  low  or  no  flow  through  multiple 
years,  the  status  of  the  silvery  minnow 
has  declined  (Dudley  and  Platania  2001; 
2002). 

We  believe  it  is  possible  to  manage 
the  middle  Rio  Grande  and  Pecos  River 
to  avoid  prolonged  periods  of  low  or  no 
flow  and  provide  sufficient  flowing 
water  during  critical  time  periods,  such 
as  from  May  to  October  (Service  2001a, 
2001b).  For  example,  in  a  recent 
biological  opinion  we  issued  on  the 
effects  of  actions  associated  with  the 
U.S.  Bureau  of  Reclamation's,  U.S. 
Army  Corps  of  Engineers",  and  Non- 
Federal  Entities'  discretionary  actions 
related  to  water  management  on  the 
middle  Rio  Grande,  NM,  provided, 
among  other  elements  of  a  reasonable 
and  prudent  alternative: 

river  flow  from  Ck)chiti  Dam  to  Elephant 
Butte  Reservoir  from  October  31  to  April  30 
of  each  year,  with  a  target  flow  of  50  cfs  at 
the  San  Marcial  Floodway  gage.  Flows  will 
not  drop  below  40  cfs.  From  May  1  to  June 
15  of  each  year,  provide  a  minimum  flow  of 
50  cfs  at  the  San  Marcial  Floodway  gage. 
From  June  16  to  July  1  of  each  year,  ramp 
down  the  flow  to  achieve  50  cfs  over  San 
Acacia  Diversion  Dam  (Service  2001b). 

A  similar  biological  opinion  on  the 
effects  on  the  Pecos  bluntnose  shiner  of 
actions  associated  with  the  U.S.  Bureau 
of  Reclamation's  discretionary  actions 
related  to  water  management  on  the 
Pecos  River,  in  New  Mexico,  provided 
for  target  flows  of  35  cfs  at  the  Acme 
Gage  (Service  2001a).  We  believe  that  by 


providing  target  flows,  it  may  be 
possible  to  intensively  manage  and 
closely  monitor  the  water  in  middle  Rio 
Grande  and  Pecos  River.  For  example, 
this  was  the  case  during  the  2001 
irrigation  season  on  the  middle  Rio   . 
Grande  in  which  the  continued 
existence  of  the  silvery  miimow  was  not 
jeopardized  (i.e.,  the  implementation  of 
the  elements  of  the  reasonable  and 
prudent  alternative)  (Service  2001b). 
The  primary  constituent  elements 
identified  below  provide  a  qualitative 
description  of  those  physical  and 
biological  features  necessary  to  ensure 
the  conservation  of  the  silvery  minnow. 
We  did  not  identify  quantitative 
estimates  of  specific  minimum 
thresholds  (e.g.,  minimum  flows  or 
depths),  because  we  believe  these 
estimates  vary  seasonally  and  annually, 
and  by  stream  reach  within  the 
proposed  critical  habitat  unit.  Thus,  we 
believe  these  thresholds  are 
appropriately  enumerated  through 
section  7  consultations  (e.g. ,  see  Service 
2001b).  which  can  be  more  easily 
changed  if  new  information  reveals 
effects  to  critical  habitat  in  a  manner  or 
extent  not  previously  considered  (see  50 
CFR  402.16(b)).  We  acknowledge  that  if 
thresholds  were  established  as  part  of  a 
critical  habitat  designation,  they  could 
be  revised  if  new  data  became  available 
(50  CFR  424.12(g));  however,  the 
process  of  new  rulemaking  can  take 
years  (see  50  CFR  424.17),  as  opposed 
to  months  to  reinitiate  and  complete  a 
formal  consultation  (see  50  CFR  402.14). 
Formal  consultation  provides  an  up-to- 
date  biological  status  of  the  species  or 
critical  habitat  (i.e.,  environmental 
baseline)  which  is  used  to  evaluate  a 
proposed  action  during  formal 
consultations.  Consequently,  we  believe 
it  is  more  prudent  to  pursue  the 
establishment  of  specific  thresholds 
through  formal  consultation. 

This  proposed  rule  does  not  explicitly 
state  what  might  be  included  as  special 
management  for  a  particular  river  reach 
within  the  middle  Rio  Grande.  We 
anticipate  that  special  management 
actions  will  likely  be  developed  as  part 
of  the  section  7  consultation  process. 
Special  management  might  entail  a  suite 
of  actions  including:  re-establishment  of 
hydrologic  connectivity  within  the 
floodplain,  widening  the  river  channel, 
or  placement  of  woody  debris  or 
boulders  within  the  river  channel  (J. 
Smith,  pers.  comm.,  2001). 

It  is  important  to  note  that  some  areas 
within  the  middle  Rio  Grande  proposed 
critical  habitat  unit  have  the  potential 
for  periods  of  low  or  no  flow  under 
certain  conditions  (e.g.,  see  discussion 
above  on  middle  Rio  Grande).  We 
recognize  that  the  proposed  critical 
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habitat  designation  specifically  includes 
some  areas  that  have  lost  flow 
periodically  (Middle  Rio  Grande 
Conservancy  District  1999;  Scurlock  and 
Johnson  2001;  D.  Coleman,  U.S.  Fish 
and  Wildlife  Service,  pers.  conun., 
2001).  It  is  difficuh  to  describe  the 
existing  conditions  for  the  river  reach 
below  San  Acacia  Diversion  Dam  on  the 
middle  Rio  Grande.  It  is  our  belief  that 
this  stretch  of  river  is  likely  to 
experience  periods  of  low  or  no  flow 
luder  certain  conditions.  However,  it  is 
important  to  note  that  we  are  not  able 
to  predict  with  certainty  which  areas 
within  the  middle  Rio  Grande  will 
experience  these  conditions.  We 
nevertheless  believe  this  area  is 
essential  to  the  conservation  of  the 
silvery  minnow  because  it  likely  serves 
as  connecting  corridors  for  fish 
movements  between  areas  of  sufficient 
flowing  water  (e.g. ,  see  Deacon  and 
Minckley  1974;  Eberie  et  al.  1993). 
Additionally,  we  believe  this  area  is 
essential  for  the  natural  channel 
geomorphology  (the  topography  of  the 
river  channel)  to  maintain  or  re-create 
habitat,  such  as  pools,  by  removing  or 
redistributing  sediment  during  high 
flow  events  (e.g.,  see  Simpson  et  al. 
1982;  Middle  Rio  Grande  Biological 
Interagency  Team  1993).  Therefore,  we 
believe  that  the  inclusion  of  an  area  that 
has  the  potential  for  periods  of  low  or 
no  flow  as  proposed  critical  habitat  will 
ensure  the  long-term  survival  and 
recovery  of  silvery  minnow.  As  such, 
we  believe  that  the  primary  constituent 
elements  as  described  in  this  proposed 
rule  provide  for  a  flow  regime  that 
allows  for  short  periods  of  low  or  no 
flow.  However,  it  is  difficult  to  describe 
the  existing  conditions  of  this  area  (see 
above)  and  to  define  the  primary 
constituent  elements  to  reflect  such  a 
flow  regime,  Thus,  we  are  soliciting 
comments  or  information  related  to  the 
proposed  designation  of  critical  habitat 
in  this  area  that  may  experience  periods 
of  no  or  low  flow,  and  in  particular  the 
primary  constituent  elements  and  how 
they  relate  to  the  existing  conditions 
(e.g.,  flow  regime). 

If  this  proposed  rule  is  finalized. 
Federal  agencies  with  discretion  over 
actions  related  to  water  management 
that  affect  critical  habitat  will  be 
required  to  consider  critical  habitat  and 
possibly  enter  into  consultation  under 
section  7  of  the  Act.  These  consultations 
will  evaluate  whether  any  Federal 
discretionary  actions  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  The  adverse  modification 


analysis  will  likely  evaluate  whether  the 
adverse  effect  of  prolonged  periods  of 
low  or  no  flow  is  of  sufficient 
magnitude  (e.g..  length  of  river)  and 
duration  that  it  would  appreciably 
diminish  the  value  of  the  critical  habitat 
imit  for  the  survival  and  recovery  of  the 
silvery  minnow.  For  example,  the  effect 
of  prolonged  periods  of  low  or  no  flow 
on  the  habitat  quality  (e.g..  depth  of 
pools,  water  temperature,  pool  size,  etc.) 
and  the  extent  of  fish  mortality  is 
related  to  the  diu-ation  of  the  event 
(Bestgen  and  Platania  1991).  All  of  these 
factors  will  be  analyzed  imder  section  7 
of  the  Act.  if  they  are  part  of  an  action 
proposed  by  a  Federal  agency. 
Additionally,  any  Federal  agency  whose 
actions  influence  water  quantity  or 
quality  in  a  way  that  may  affect 
proposed  critical  habitat  or  the  silvery 
minnow  must  enter  into  section  7 
consultation  with  us.  Still,  these 
consultations  cannot  result  in  biological 
opinions  that  require  actions  that  are 
outside  an  action  agency's  legal 
authority  and  jurisdiction  (50  CFR 
402.02). 

We  determined  the  primary 
constituent  elements  of  critical  habitat 
for  the  silvery  minnow  based  on  studies 
on  their  habitat  and  population  biology 
including,  but  not  limited  to:  Bestgen 
and  Platania  1991;  Service  1999;  Dudley 
and  Platania  1997;  2001;  2002;  Platania 
and  Altenbach  1998;  Platania  1991, 
2000;  Service  2001;  Smith  1998,  1999; 
Hoagstrom  2000;  Remshardt  et  al.  2001. 
These  primary  constituent  elements 
include: 

1.  A  hydrologic  regime  that  provides 
sufficient  flowing  water  with  low  to 
moderate  currents  capable  of  forming 
and  maintaining  a  diversity  of  aquatic 
habitats,  such  as,  but  not  limited  to: 
backwaters  (a  body  of  water  connected 
to  the  main  channel,  but  with  no 
appreciable  flow),  shallow  side 
channels,  pools  (that  portion  of  the  river 
that  is  deep  with  relatively  little 
velocity  compared  to  the  rest  of  the 
channel),  eddies  (a  pool  with  water 
moving  opposite  to  that  in  the  river 
channel),  and  runs  (flowing  water  in  the 
river  channel  without  obstructions)  of 
varying  depth  and  velocity  which  are 
necessary  for  each  of  the  particular 
silvery  minnow  life-histor>'  stages;  e.g., 
the  silvery  minnow  requires  habitat 
with  sufficient  flows  from  early  spring 
(March)  to  early  summer  (June)  to 
trigger  spawning,  flows  in  the  summer 
(June)  and  fall  (October)  that  do  not 
increase  prolonged  periods  of  low  or  no 
flow;  and  a  relatively  constant  winter 
flow  (November  to  February),  in 
appropriate  seasons; 

2,  Tne  presence  of  low  velocity 
habitat  (including  eddies  created  by 


debris  piles,  pools,  or  backwaters,  or 
other  refuge  habitat  (e.g.,  connected 
oxbows  or  braided  channels))  within 
unimpounded  stretches  of  flowing  water 
of  sufficient  length  (i.e.,  river  miles)  that 
provide  a  variation  of  habitats  with  a 
wide  range  of  depth  and  velocities; 

3.  Substrates  of  predominantly  sand 
or  silt;  and 

4.  Water  of  sufficient  quality  to 
maintain  natural,  daily,  and  seasonally 
variable  water  temperatures  in  the 
approximate  range  of  greater  than  1°C 
(35^)  and  less  than  30°C  (BS'F)  and 
reduce  degraded  water  quality 
conditions  (decreased  dissolved  oxygen, 
increased  pH,  etc.). 

We  determined  that  these  proposed 
primary  constituent  elements  of  critical 
habitat  provide  for  "the  physiological, 
behavioral,  and  ecological  requirements 
of  the  silvery  minnow.  The  first  primary 
constituent  element  provides  water  of 
sufficient  flows  to  reduce  the  formation 
of  isolated  pools.  We  conclude  this 
element  is  essential  to  the  conservation 
of  the  silvery  miimow  because  the 
species  cannot  withstand  permanent 
drying  (loss  of  surface  flow)  of  long 
stretches  of  river.  Water  is  a  necessary 
component  for  all  silvery  minnow  life- 
history  stages  and  provides  for 
hydrologic  connectivity  to  facilitate  fish 
movement.  The  second  primary 
constituent  element  provides  habitat 
necessary  for  development  and  hatching 
of  eggs  and  the  survival  of  the  silvery 
minnow  from  larvae  to  adult.  Low 
velocity  habitat  provides  food,  shelter, 
and  sites  for  reproduction,  and  are 
essential  for  the  survival  and 
reproduction  of  silver>'  minnow.  The 
third  primary  constituent  element 
provides  appropriate  silt  and  sand 
substrates  (Dudley  and  Platania  1997; 
Remshardt  et  al.  2001),  which  we  and 
other  scientists  conclude  are  important 
in  creating  and  maintaining  appropriate 
habitat  and  life  requisites  (e.g.,  food  and 
cover).  The  final  primary  constituent 
element  provides  protection  from 
degraded  water  quality  conditions.  We 
conclude  that  when  water  quality 
conditions  degrade  (e.g..  increasing 
water  temperatures,  pH,  decreasing 
dissolved  oxygen,  etc.),  silvery  minnows 
will  likely  be  injured  or  die. 

Criteria  for  Identifying  Proposed 
Critical  Habitat 

The  primary  objective  in  designating 
critical  habitat  is  to  identify  areas  that 
are  considered  essential  for  the 
conservation  of  the  species,  and  to 
highlight  specific  areas  where 
management  considerations  should  be 
given  highest  priority.  In  proposing 
critical  habitat  for  the  silvery  minnow, 
we  have  reviewed  the  overall  approach 
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to  the  conservation  of  the  silvery 
minnow  undertaken  by  the  local.  State. 
Tribal,  and  Federal  agencies  operating 
within  the  species'  historical  range 
since  the  species'  listing  in  1994,  and 
the  previous  proposed  (58  FR  11821] 
and  final  critical  habitat  rules  (64  FR 
36274).  We  have  also  ouUined  our 
conservation  strategy  to  eventually 
recover  the  species  (see  "Exclusions 
Under  Section  4(b)(2)  of  the  Act"" 
section  above). 

We  also  considered  the  features  and 
steps  necessary  for  recovery  and  habitat 
requirements  described  in  the  Recovery 
Plan  (Service  1999),  and  information 
provided  by  our  Fishery  Resources 
Office  in  New  Mexico,  and  other 
biologists,  as  well  as  utilized  our  own 
expertise.  We  also  reviewed  the 
biological  opinion  issued  June  29,  2001, 
to  the  BOR  and  U.S.  Army  Corps  of 
Engineers  (Corps)  for  impacts  to  the 
silvery  minnow  from  water  operations 
in  the  middle  Rio  Grande  (Service 
2001b),  the  biological  opinion  issued  to 
the  BOR  for  discretionary  actions 
related  to  water  management  on  the 
Pecos  River,  in  New  Mexico  (Service 
2001a),  and  reviewed  available 
information  that  pertains  to  the  habitat 
requirements  of  this  species,  including 
material  received  during  the  initial 
public  conmient  period  on  the  proposed 
listing  and  designation,  the  information 
received  following  the  provision  of  the 
draft  economic  analysis  to  the  public  on 
April  26, 1996,  the  comments  and 
information  provided  during  the  30-day 
comment  period  opened  on  April  7, 
1999,  including  the  public  hearing,  and 
the  comments  and  information  received 
during  the  60-day  comment  period 
opened  on  April  5,  2001,  for  the  notice 
of  intent  to  prepare  an  EIS  and  public 
scoping  meetings  held  on  April  17,  23, 
24,  and  27,  2001  (April  7, 1999;  64  FR 
16890). 

Since  the  listing  of  the  silvery 
minnow  in  1994  (59  FR  36988),  no 
progress  has  been  made  toward 
reestablishing  this  species  within 
imoccupied  areas  (e.g.,  stream  reaches 
on  the  middle  Pecos,  lower  Rio  Grande, 
etc.).  Because  the  silvery  minnow  has 
been  extirpated  from  these  areas, 
Federal  agencies  have  not  consulted 
with  us  on  how  their  discretionary 
actions  may  affect  the  silvery  minnow. 
We  conclude  these  areas  (e.g.,  stream 
reaches  on  the  middle  Pecos  and  the 
lower  Rio  Grande)  are  essential  to  the 
conservation  of  the  minnow,  but  we 
have  not  proposed  them  for  designation 
of  critical  habitat  (see  discussion  above). 

For  these  reasons,  this  proposed 
critical  habitat  designation  differs  from 
the  final  critical  habitat  designation  we 
made  in  1999  (64  FR  36274),  and  which 


was  subsequently  set  aside  by  court 
order.  The  differences  also  reflect  the 
best  scientific  and  commercial 
information  analyzed  in  the  context  of 
the  final  Recovery  Plan  (see  "Recovery 
Plan"  discussion  above)  and  our 
conservation  strategy  for  this  species. 
Although  we  could  have  proposed  two 
additional  critical  habitat  -units  to 
respond  to  the  Recovery  Plan's 
reconunendation  that  additional  areas 
are  required  to  achieve  recovery 
(Service  1999)  (see  "Recovery  Plan" 
discussion  above),  we  believe  that  the 
inclusion  of  these  areas  could  hinder 
our  futiu«  conservation  strategy  (see 
"Exclusions  Under  Section  4(b)(2)  of  the 
Act"  section  above)  and  actually  impede 
recovery  of  the  silvery  minnow. 

Recovery  requires  protection  and 
enhancement  of  existing  populations 
and  reestablishment  of  populations  in 
suitable  areas  of  historical  range.  The 
Recovery  Plan  identifies,  "the  necessity 
of  reestablishing  silvery  minnow  in 
portions  of  its  historical  range  outside  of 
the  middle  Rio  Grande  in  New  Mexico." 
The  Recovery  Plan  identified  potential 
areas  for  reestablishment  of  silvery 
minnow  in  certain  stream  reaches  of  the 
Rio  Grande  and  Pecos  River.  The 
Recovery  Plan  also  recommended  a 
thorough  analysis  of  the  reestablishment 
potential  of  specific  river  reaches  within 
the  historical  range  of  the  silvery 
minnow. 

Therefore,  we  have  determined  that 
one  of  the  most  important  goals  to  be 
achieved  toward  the  conservation  of  this 
species  is  the  establishment  of  secure, 
self-reproducing  populations  in  areas 
outside  of  the  middle  Rio  Grande,  but 
within  the  species'  historical  range 
(Service  1999).  Thus,  we  have  outlined 
our  conservation  strategy  for  the  silvery 
minnow  (see  "Exclusions  Under  Section 
4(b)(2)  of  the  Act"  section  above). 
Because  the  species  occupies  less  than 
five  percent  of  its  historical  range  and 
the  likelihood  of  extinction  from  a 
catastrophic  event  is  greatly  increased 
(Hoagstrom  and  Brooks  2000,  Service 
1999),  we  believe  that  additional 
populations  should  be  established 
within  certain  unoccupied  reaches  (i.e., 
areas  outside  of  the  current  known 
distribution).  Nevertheless,  any  future 
recovery  efforts,  including  repatriation 
of  the  species  to  areas  of  its  historical 
range  must  be  conducted  in  accordance 
with  NEPA  and  the  Act. 

The  recent  trend  in  the  status  of  the 
silvery  minnow  has  been  characterized 
by  dramatic  declines  in  numbers  and 
range  despite  the  fact  that  this  species 
evolved  in  rapidly  fluctuating,  harsh 
environments.  Moreover,  none  of  the 
threats  affecting  the  silvery  minnow 
have  been  eliminated  since  the  fish  was 


listed  (59  FR  36988),  and  through  the 
summer  of  2000,  its  status  declined 
(Dudley  and  Platania  2001).  Although 
the  2001  population  levels  of  silvery 
minnow  in  the  middle  Rio  Grande  were 
higher  than  those  recorded  in  2000,  the 
known  silvery  minnow  population 
within  the  middle  Rio  Grande  has 
become  fragmented  and  isolated  and  is 
vulnerable  to  those  natural  or  manmade 
factors  that  might  further  reduce 
population  size  (Dudley  and  Platania 
2001;  2002).  Because  there  have  been 
low  spring  peak  flows  in  the  Rio  Grande 
in  some  recent  years  (e.g.,  such  as  in 
2000),  and  a  related  decrease  in 
spawning  success  of  the  silvery 
minnow,  the  population  size  of  silvery 
minnow  declined  through  the  simuner 
of  2000,  but  catch  rates  in  June  2001 
were  higher  than  those  observed  in  2000 
(Dudley  and  Platania  2001;  2002).  We 
conclude  the  species'  vulnerability  to 
catastrophic  events,  such  as  prolonged 
periods  of  low  or  no  flow,  have 
increased  since  the  species  was  listed  as 
endangered  in  1994  (59  FR  36988). 

It  is  widely  recognized  that  major 
efforts  to  repatriate  the  silvery  minnow 
to  large  reaches  of  its  historical  habitat 
in  the  Rio  Grande  and  Pecos  River  will 
not  likely  occur  without  either  natural 
or  induced  changes  in  the  river, 
including  changes  affecting  the  existing 
fish  community,  habitat  restoration,  and 
coordinated  water  management  (e.g.,  see 
Service  1999).  Nevertheless,  we 
conclude  that  conservation  and  recovery 
of  the  silvery  minnow  requires  habitat 
conditions  that  will  facilitate  population 
expansion  or  repatriation.  As  an 
example,  we  are  currently  involved  in 
developing  several  efforts  to  assist  in  the 
conservation  and  recovery  of  the  silvery 
minnow  and  other  imperiled  species 
(e.g.,  Federal  and  non-Federal  efforts  to 
create  a  middle  Rio  Grande  Endangered 
Species  Act  Collaborative  Program). 
Ally  future  habitat  restoration  efforts 
conducted  by  us  or  other  Federal 
agencies  within  the  species'  historical 
habitat  will  be  analyzed  through  NEPA 
and  will  be  conducted  in  accordance 
with  the  pertinent  sections  of  the  Act 
and  Federal  rulemaking  procedures. 

Habitat  alteration  and  loss,  and  non- 
native  competition,  predation,  and  other 
effects  are  inextricably  intertwined  and 
have  contributed  substantially  to  the 
endangered  status  of  the  silvery  minnow 
(Service  1999;  Dudley  and  Platania 
2001).  Furthermore,  habitat  alteration 
has  been  a  significant  contributor  to 
non-native  fish  invasion,  competition, 
and  adverse  effects.  In  turn,  non-native 
species  have  likely  contributed 
significantly  to  the  inability  of  native 
fish,  such  as  the  silvery  minnow,  to 
persist  in  altered  enviroimients  (Hubbs 


Federal  Register / Vol.  67.  No.  109 /Thursday.  June  6.  2002 / Proposed  Rules 


39219 


•  990;  Propst  1999).  However,  non- 
native  fish  species  may  have  the 
potential  to  be  removed  or  reduced  to 
acceptable  levels  using  a  variety  of 
control  or  management  techniques.  For 
example,  the  New  Mexico  State  Game 
Commission  recently  passed  a 
regulation  limiting  the  species  that  can 
be  used  as  baitfish  in  the  Pecos  River 
(New  Mexico  Department  of  Game  and 
Fish  2000).  As  part  of  this  proposed  rule 
(see  "Public  Comments  Solicited" 
section  below)  we  are  seeking  further 
information  regarding  the  role  of 
unoccupied  stream  reaches  within  the 
historical  range  of  the  silvery  minnow, 
including  those  reaches  with  non-native 
fish  species  (e.g.,  plains  minnow) 
present  or  those  reaches  that  have  the 
potential  for  low  or  no  flow  events..  We 
are  particularly  interested  in  assistance 
on  how  to  describe  the  existing  habitat 
(e.g.,  flow)  conditions  for  the  river  reach 
below  San  Acacia  Diversion  Dam  on  the 
middle  Rio  Grande. 

It  is  important  to  note  that  the  mere 
presence  of  non-native  aquatic  species 
does  not  eliminate  an  area  from  being 
considered  for  designation  as  critical 
habitat.  For  example,  the  relationship 
between  the  introduction  of  the  plains 
minnow  and  extirpation  of  the  silvery 
minnow  is  unclear  (see  discussion 
above).  Although  the  Recovery  Plan 
suggested  that  the  plains  minnow  would 
be  the  primary  limiting  factor 
precluding  successful  reestablishment 
of  the  silvery  minnow  to  the  Pecos  River 
(Service  1999),  we  have  little  data  from 
which  to  draw  firm  conclusions  for  the 
extirpation  of  the  silvery  minnow  from 
the  Pecos  River.  We  recognize  that  any 
efforts  to  reestablish  the  silvery  minnow 
to  imoccupied  stream  reaches  must  fully 
analyze  and  consider  a  variety  of  habitat 
management  techniques,  including  the 
control  or  management  of  non-native 
fish.  Consequently,  we  invite  comments 
or  information  relating  to  the  status  of 
the  plains  minnow  in  the  Pecos  River 
and  this  area  not  being  proposed  as 
critical  habitat.  We  are  especially 
interested  in  observations  of  related 
species  of  Hybognathus  and  any 
behavioral  or  reproductive  mechanisms 
that  might  provide  for  ecological 
separation  in  areas  where  two  or  more 
species  of  Hybognathus  co-occur. 

Portions  of  the  Pecos  River  include 
designated  critical  habitat  for  the  Pecos 
bluntnose  shiner  (52  FR  5295).  The 
Pecos  bluntnose  shiner  critical  habitat 
includes  a  103  km  (64  mi)  reach  of  the 
Pecos  River  extending  from  a  point  16 
km  (10  mi)  south  of  Fort  Sumner,  NM 
downstream  to  the  De  Baca  and  Chaves 
County  line  and  a  60  km  (37  mi)  reach 
from  near  Hagerman,  NM,  to  near 
Artesia,  NM  (52  FR  5295).  There  are 


current  protections  in  place  for  the 
Pecos  bluntnose  shiner  in  the  river 
reach  from  Sumner  to  Brantley 
Reservoirs  on  the  Pecos  river; 
consequently,  we  believe  that  the 
designation  of  critical  habitat  would 
provide  little  additional  benefit  for  the 
silvery  minnow  above  the  current 
jeopardy  and  adverse  modifications 
standards  for  the  Pecos  bluntnose  shiner 
(see  "Exclusions  Under  Section  4(b)(2) 
of  the  Act"  section  above). 

The  Pecos  bluntnose  shiner  inhabits 
main-channel  habitats  with  sandy 
substrates,  low  velocity  flows,  and  at 
depths  from  17  to  41  cm  (7  to  16  in) 
(Hatch  et  al  1985).  Adult  Pecos 
bluntnose  shinejs  use  main-channel 
habitats,  with  larger  individuals  foimd 
mainly  in  more  rapidly  flowing  water 
(greater  than  40  cm/sec,  1.25  ft/ sec),  but 
preferences  for  particular  depths  were 
not  found  (Hoagstrom  et  al.  1995). 
Yoimg  of  the  year  use  the  upstream 
reaches  between  Sumner  and  Brantley 
Reservoirs,  which  provide  shallow,  low 
velocity  habitat.  These  reaches  also 
maintain  such  habitat  at  high  (bankfull) 
discharge,  providing  refugia  from  swift, 
deep  water.  Pecos  bluntnose  shiner  and 
related  mainstream  cyprinids  (e.g., 
silvery  minnow)  are  adapted  to  exploit 
features  of  Great  Plains  rivers 
(Hoagstrom  2000).  These  fish  species 
belong  to  the  same  guild  of  broadcast 
spawners  with  semi-buoyant  eggs  and 
also  spawn  during  high  flow  events  in 
the  Pecos  River,  with  eggs  and  larvae 
being  distributed  downstream  to 
colonize  new  areas  (Bestgen  et  al.  1989). 
The  habitat  features  used  by  the  Pecos 
bluntnose  shiner  are  largely  affected  by 
ongoing  Sumner  Dam  operations  (e.g., 
block  releases).  Nevertheless,  any  flow 
regime  operations  in  this  reach  that 
benefit  the  Pecos  bluntnose  shiner, 
would  also  benefit  the  silvery  minnow. 
We  believe  they  could  both  occupy  the 
same  river  reach  in  the  future  with  little 
to  no  interspecific  competition,  in  part, 
because  these  species  historically  co- 
existed (Bestgen  and  Platania  1991),  and 
microhabitat  partitioning  has  been 
documented  for  related  species  of 
southwestern  fish  (Matthews  and  Hill 
1980).  Therefore,  we  believe  that  the 
primary  constituent  elements  for  the 
Pecos  bluntnose  shiner  critical  habitat 
(e.g.,  clean  permanent  water;  a  main 
river  channel  habitat  with  sandy 
substrate;  and  a  low  velocity  flow  (52 
FR  5295))  are  compatible  with  oiir 
conservation  strategy  for  repatriating  the 
silvery  minnow.  We  invite  comments  or 
information  relating  to  the  current 
protections  under  the  Act  for  the  Pecos 
bluntnose  shiner  and  our  exclusion  of 


this  area  from  the  designation  of  critical 
habitat  for  the  silvery  minnow. ' 

Lateral  Extent  of  Critical  Habitat 

The  proposed  critical  habitat 
designation  defines  the  lateral  extent  as 
those  areas  bounded  by  existing  levees 
or  in  areas  without  levees  the  lateral 
extent  of  critical  habitat  is  proposed  to 
be  defined  as  91.4  meters  (300  feet)  of 
riparian  zone  adjacent  to  each  side  of 
the  middle  Rio  Grande.  Thus,  the  lateral 
extent  of  proposed  critical  habitat  does 
not  include  areas  adjacent  to  the 
existing  levees  but  within  the  300-foot 
lateral  width  outside  the  existing  levees 
(i.e.,  these  areas  are  not  proposed  as 
critical  habitat,  even  though  they  may 
be  within  the  300-foot  lateral  width).  If 
this  proposed  rule  is  finalized,  critical 
habitat  will  not  remove  existing  levees. 
We  recognize  that  these  areas  can  be 
important  for  the  overall  health  of  river 
ecosystems,  but  these  areas  have  almost 
no  potential  for  containing  the  primary 
constituent  elements  because  they  are 
protected  from  the  levees  and  are  rarely 
inundated  by  water.  Therefore,  they  are 
not  included  in  the  proposed 
designation  because  we  conclude  they 
are  not  essential  to  the  conservation  of 
the  silvery  minnow.  Nevertheless,  these 
and  other  areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  of  the  Act 
jeopardy  standard  and  the  section  9  of 
the  Act  take  prohibition. 

For  each  stream  reach  within  the 
middle  Rio  Grande,  the  up-  and 
downstream-boundaries  are  described 
below.  Proposed  critical  habitat 
includes  the  stream  channels  within  the 
identified  stream  reaches  and  areas 
within  these  reaches  potentially 
inundated  during  high  flow  events. 
Critical  habitat  includes  the  area  of 
bankfull  width  plus  300  feel  on  either 
side  of  the  banks.  The  bankfull  width  is 
the  width  of  the  stream  or  river  at 
bankfull  discharge,  i.e.,  the  flow  at 
which  water  begins  to  leave  the  channel 
and  move  into  the  floodplain  (Rosgen 
1996).  Bankfull  discharge,  while  a 
function  of  the  size  of  the  stream,  is  a 
fairly  consistent  feature  related  to  the 
formation,  maintenance,  and 
dimensions  of  the  stream  channel 
(Rosgen  1996).  This  300-foot  width 
defines  the  lateral  extent  of  those  areas 
we  believe  are  essential  to  the  species' 
conservation.  Although  the  silvery 
minnow  caimot  be  found  in  these  areas 
when  they  are  dry,  they  likely  provided 
backwater  habitat  and  were  sometimes 
flooded  (Middle  Rio  Grande  Biological 
Interagency  Team  1993),  suggesting 
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these  areas  may  provide  habitat  during 
high-water  periods.  As  discussed  in  this 
section,  we  determined  that  the  areas 
within  the  300-foot  lateral  width  are 
essential  to  the  conservation  of  the 
silvery  minnow. 

We  determined  the  300-foot  lateral 
extent  for  several  reasons.  First,  the 
implementing  regulations  of  the  Act 
require  that  critical  habitat  be  defined 
by  reference  points  and  lines  as  found 
on  standard  topographic  maps  of  the 
area  (50  CFR  424.12).  Although  we 
considered  using  the  100-year 
floodplain,  as  defined  by  the  Federal 
Emeigency  Management  Agency 
(FEMA),  we  found  that  it  was  not 
included  on  standard  topographic  maps, 
and  the  information  was  not  readily 
available  from  FEMA  or  from  the  Corps 
for  the  areas  we  are  proposing  to 
designate.  We  suspect  this  is  related  to 
the  remoteness  of  various  stream 
reaches.  We  could  not  find  specific 
aerial  photos,  maps,  or  geographic 
information  systems  coverages  that 
accurately  delineated  vegetation  type 
along  the  proposed  critical  habitat  unit. 
If  this  information  were  available,  we 
could  have  refined  the  extent  of  the 
lateral  width,  specific  to  various  river 
reaches.  Therefore,  we  selected  the  300- 
foot  lateral  extent,  rather  than  some 
other  delineation,  for  three  biological 
reasons:  (1)  The  biological  integrity  and 
natural  dynamics  of  the  river  system  are 
maintained  within  this  area  (i.e.,  the 
floodplain  and  its  riparian  vegetation 
provide  space  for  natural  flooding 
patterns  and  latitude  for  necessary 
natural  channel  adjustments  to  maintain 
appropriate  channel  morphology  and 
geometry,  store  water  for  slow  release  to 
maintain  base  flows,  provide  protected 
side  channels  and  other  protected  areas 
for  larval  and  juvenile  silvery  minnow, 
allow  the  river  to  meander  within  its 
main  channel  in  response  to  large  flow 
events,  and  recreate  the  mosaic  of 
habitats  necessary  for  the  survival  and 
recovery  of  the  silvery  minnow);  (2) 
conservation  of  the  adjacent  riparian 
area  also  helps  provide  essential 
nutrient  recharge  and  protection  from 
sediment  and  pollutants,  which 
contributes  to  successful  spawning  and 
recruitment  of  silvery  minnows;  and  (3) 
vegetated  lateral  zones  are  widely 
recognized  as  providing  a  variety  of 
aquatic  habitat  functions  and  values 
(e.g.,  aquatic  habitat  for  fish  and  other 
aquatic  organisms,  moderation  of  water 
temperatiue  changes,  and  detritus  for 
aquatic  food  webs)  and  help  improve  or 
maintain  local  water  quality  (65  FR 
12897;  Middle  Rio  Grande  Biological 
Interagency  Team  1993).  We  invite 
comments  or  information  relating  to  the 


300-foot  lateral  width  of  this  proposed 
designation  of  critical  habitat. 

This  proposed  critical  habitat 
designation  takes  into  account  the 
naturally  dynamic  natiu«  of  riverine 
systems  and  recognizes  that  floodplains 
(including  riparian  areas)  are  an  integral 
part  of  the  stream  ecosystem.  For 
example,  riparian  areas  are  seasonally 
flooded  habitats  (i.e.,  wetlands)  that  are 
major  contributors  to  a  variety  of  vited 
functions  within  the  associated  stream 
channel  (Federal  Interagency  Stream 
Restoration  Working  Group  1998, 
Brinson  et  al.  1981).  They  are 
responsible  for  energy  and  nutrient 
cycling,  filtering  runoff,  absorbing  and 
gradually  releasing  floodwaters, 
recharging  groundwater,  maintaining 
streamflows,  protecting  stream  banks 
from  erosion,  and  providing  shade  and 
cover  for  fish  and  other  aquatic  species. 
Healthy  riparian  areas  help  ensure  water 
courses  maintain  the  habitat 
components  essential  to  aquatic  species 
{e.g.,  see  U.S.D.A.  Forest  Service  1979; 
Middle  Rio  Grande  Biological 
Interagency  Team  1993;  Briggs  1996), 
including  the  silvery  minnow.  Habitat 
quality  within  the  mainstem  river 
channels  in  the  historical  range  of  the 
silvery  minnow  is  intrinsically  related 
to  the  character  of  the  floodplain  and 
the  associated  tributaries,  side  channels, 
and  backwater  habitats  that  contribute 
to  the  key  habitat  features  [e.g.. 
substrate,  water  quality,  and  water 
quantity)  in  the  middle  Rio  Grande 
(Middle  Rio  Grande  Biological 
Interagency  Team  1993).  Among  other 
things,  the  floodplain  provides  space  for 
natiiral  flooding  patterns  and  latitude 
for  necessary  natural  channel 
adjustments  to  maintain  channel 
morphology  and  geometry.  We  believe  a 
relatively  intact  riparian  area,  along 
with  periodic  flooding  in  a  relatively 
natiual  pattern,  is  important  in 
maintaining  the  stream  conditions 
necessary  for  long-term  siuvival  and 
recovery  of  the  silvery  minnow. 

Human  activities  that  occur  outside 
the  river  channel  can  have  a 
demonstrable  effect  on  physical  and 
biological  features  of  aquatic  habitats. 
However,  not  all  of  the  activities  that 
occiu  within  a  floodplain  will  have  an 
adverse  impact  on  the  silvery  minnow 
or  its  habitat.  Thus,  in  determining  the 
lateral  extent  of  critical  habitat  along 
riverine  systems,  we  must  consider  the 
definition  of  critical  habitat  imder  the 
Act.  That  is,  critical  iiabitat  must  be 
determined  to  be  essential  to  a  species' 
conservation  and,  within  areas  ciurenUy 
occupied  by  the  species,  must  be  in 
need  of  special  management 
considerations  or  protection. 


We  do  not  believe  that  the  entire 
floodplain  is  essential  to  the 
conservation  of  the  species,  and  we  are 
not  proposing  to  designate  the  entire 
floodplain  as  critical  habitat.  However, 
conservation  of  the  river  channel  alone 
is  not  sufficient  to  ensure  the  survival 
and  recovery  of  the  silvery  minnow.  For 
the  reasons  discussed  above,  we  believe 
the  riparian  corridors  adjacent  to  the 
river  channel  provide  an  important 
function  for  the  protection  and 
maintenance  of  the  primary  constituent 
elements  and  are  essential  to  the 
conservation  of  the  species. 

The  lateral  extent  (width)  of  riparian 
corridors  fluctuates  considerably  on  the 
Rio  Grande.  The  appropriate  width  for 
riparian  protection  has  been  the  subject 
of  several  studies  (Castelle  et  al.  1994). 
Most  Federal  and  State  agencies 
generally  consider  a  zone  23  to  46 
meters  (m)  (75.4  to  150.9  feet  (ft))  wide 
on  each  sfde  of  a  stream  to  be  adequate 
to  help  improve  or  maintain  local  water 
quality  (Natural  Resource  Conservation 
Service  1998,  Moring  et  al.  1993,  Lynch 
et  al.  1985),  although  lateral  widths  as 
wide  as  152  m  (500  ft)  have  been 
recommended  for  achieving  flood 
attenuation  benefits  (Corps  1999).  In 
most  instances,  however,  these  riparian 
areas  are  primarily  intended  to  reduce 
(i.e.  protect)  detrimental  impacts  to  the 
stream  from  sources  outside  the  river 
channel  (e.g.,  agricultural  runoS). 
Generally,  we  believe  a  lateral  distance 
of  91.4  m  (300  ft)  on  each  side  of  the 
stream  beyond  the  bankfull  width  to  be 
appropriate  for  the  protection  of 
riparian  and  wetland  habitat  and  the 
natural  processes  involved  in  the 
maintenance  and  improvement  of  water 
quality  (e.g.,  see  Middle  Rio  Grande 
Biological  Interagency  Team  1993).  We 
believe  this  lateral  width  will  help 
ensiue  the  protection  of  one  or  more 
primary  constituent  elements  (e.g., 
water  quality)  of  the  critical  habitat. 
Thus,  within  the  area  proposed  for 
critical  habitat  designation  on  the 
middle  Rio  Grande,  we  conclude  that 
the  300-foot  lateral  width  is  essential  to 
the  conservation  of  the  species. 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all 
developed  areas  and  other  lands 
unlikely  to  contain  primary  constituent 
elements  essential  for  silvery  minnow 
conservation.  Some  developed  lands 
within  the  300-foot  lateral  extent  are  not 
considered  critical  habitat  because  they 
either  do  not  contain  the  primary 
constituent  elements  or  they  are  not 
essential  to  the  conservation  of  the 
silvery  minnow.  Lands  located  within 
the  exterior  boundaries  of  the  proposed 
critical  habitat  designation,  but  not 
considered  critical  habitat  include: 
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existing  paved  roads,  bridges,  parking 
lots,  dikes,  levees,  diversion  structures, 
railroad  tracks,  railroad  trestles,  water 
diversion  canals  outside  of  natural 
stream  chaimels,  active  gravel  pits, 
cultivated  agricultural  land,  and 
residential,  commercial,  and  industrial 
developments.  These  developed  areas 
do  not  contain  any  of  the  primary 
constituent  elements  and  do  not  provide 
habitat  or  biological  features  essential  to 
the  conservation  of  the  silvery  minnow, 
and  generally  will  not  contribute  to  the 
species'  recovery.  However,  some 
activities  in  these  areas  like  activities  in 
other  areas  not  included  within  the 
designation  (if  Federally  funded, 
authorized,  or  carried  out)  may  affect 
the  primary  constituent  elements  of  the 
proposed  critical  habitat  and,  therefore, 
may  be  affected  by  the  critical  habitat 
designation,  as  discussed  later  in  this 
proposed  rule. 

Reach-by-Reach  Analysis 

We  conducted  a  reach-by-reach 
analysis  of  the  entire  known  historical 
range  of  the  silvery  minnow  to  evaluate 
and  select  stream  reaches  that  require 
special  management  or  protection,  or 
are  essential  to  the  conservation  of  the 
species.  As  identified  in  the  Recovery 
Plan  (see  "Recovery  Plan"  discussion 
above],  important  factors  we  considered 
in  determining  whether  areas  were 
essential  to  the  conservation  of  the 
species  include  presence  of  other 
members  of  the  reproductive  guild  (e.g. 
pelagic  spawners,  species  with 
semibuoyant  eggs,  etc.),  habitat 
suitability  (e.g.,  appropriate  substrate), 
water  quality,  and  presence  of  non- 
natives  (competitors,  predators,  other 
species  of  Hybognathus,  etc.).  These 
important  factors  were  evaluated  in 
conjunction  with  the  variable  flow 
regime  of  each  reach.  Each  of  the  stream 
reaches,  to  some  extent,  has  a  varying 
flow  regime.  However,  the  fact  that  a 
river  reach  may  at  times  experience  a 
prolonged  period  of  low  or  no  flow  as 
a  result  of  a  varying  flow  regime  does 
not  preclude  the  area  from  being 
considered  essential  to  the  conservation 
of  the  species  and,  further,  being 
proposed  as  critical  habitat.  Based  on 
our  reach-by-reach  analysis,  we  have 
determined  which  reaches  are  essential 
for  the  conservation  of  the  species. 

We  are  proposing  to  designate  the 
middle  Rio  Grande  as  a  critical  habitat 
imit:  This  unit  contains  all  of  the 
primary  constituent  elements  during 
some  or  all  of  the  year  (see  the 
"Regulation  Promulgation"  section  of 
this  rule  for  exact  descriptions  of 
boundaries  of  the  proposed  critical 
habitat  imit).  We  conclude  that  the 
)roposed  critical  habitat  unit  can 


provide  for  the  physiological, 
behavioral,  and  ecological  requirements 
of  the  silvery  miimow.  The  proposed 
critical  habitat  unit  is  within  the  middle 
Rio  Grande  from  immediately 
downstream  of  Cochiti  Reservoir  to  the 
Elephant  Butte  Reservoir  Dam, 
including  the  tributary  Jemez  River  from 
Jemez  Canyon  Reservoir  to  its 
confluence  with  the  Rio  Grande. 
Although  we  determined  that  other 
areas  are  essential  to  the  conservation  of 
the  silvery  miimow  (i.e.,  the  middle 
Pecos  River  from  immediately 
downstream  of  Sumner  Dam  to  Brantley 
Dam,  NM;  and  the  lower  Rio  Grande 
from  the  upstream  boundary  of  Big 
Bend  National  Park  to  TerrelWal  Verde 
Coimty  line,  TX).  these  areas  are  not 
proposed  as  critical  habitat.  A 
description  of  each  stream  reach  within 
the  silvery  miimow's  historical  range  is 
provided  below.  We  also  provide  our 
reasons  for  determining  whether  each 
reach  is  essential  to  the  conservation  of 
the  species  and  whether  we  are 
proposing  or  not  proposing  critical 
habitat  for  each  of  the  identified 
reaches.  We  conclude  that  we  can 
seciu-e  the  long-term  survival  and 
recovery  of  this  species  with  the 
establishment  of  futiu%  experimental 
populations  under  section  10(j)  of  the 
Act,  along  with  the  proposed  critical 
habitat  imit  in  the  middle  Rio  Grande. 
The  historical  range  of  the  species  in 
the  Rio  Grande  is  from  Espaiiola,  NM, 
to  the  Gulf  of  Mexico,  and.  in  the  Pecos 
River  (a  major  tributary  of  the  Rio 
Grande)  from  Santa  Rosa,  NM, 
downstream  to  its  confluence  with  the 
Rio  Grande  (Pflieger  1980;  Bestgen  and 
Platania  1991).  We  separated  the 
historical  range  of  the  silvery  miimow 
into  12  stream  reaches  that  include:  (1) 
Upstream  of  Cochiti  Reservoir  to  the 
confluence  of  the  Rio  Chama  and  Rio 
Grande,  New  Mexico;  (2)  Middle  Rio 
Grande  from  Cochiti  Reservoir 
downstream  to  the  Elephant  Butte  Dam. 
including  the  Jemez  River  immediately 
downstream  of  Jemez  Canyon  Reservoir 
to  the  confluence  of  the  Rio  Grande;  (3) 
Downstream  of  Elephant  Butte  Dam  to 
the  Caballo  Dam.  New  Mexico;  (4) 
downstream  of  Caballo  Dam,  New 
Mexico,  to  the  American  Dam,  Texas; 
(5)  downstream  of  American  Reservoir, 
to  the  upstream  boundary  of  Big  Bend 
National  Park,  Texas;  (6)  the  upstream 
boundary  of  Big  Bend  National  Park  to 
the  southern  boundary  of  the  wild  and 
scenic  river  designation  at  Terrell/Val 
Verde  County  line,  Texas;  (7)  the 
Terrell/Val  Verde  County  line,  Texas  to 
the  Amistad  Dam,  Texas;  (8) 
downstream  of  Amistad  Dam  to  the 
Falcon  Dam,  Texas;  (9)  downstream  of 


the  Falcon  Dam  to  the  Gulf  of  Mexico, 
Texas,  (10)  Pecos  river  from  Santa  Rosa 
Reservoir  to  Sumner  Dam,  Guadalupe 
Coimty,  New  Mexico,  (11)  Sumner  Dam 
to  the  BranUey  Dam,  NM;  (12)  BranUey 
Dam,  NM  to  the  Red  Bluff  Dam,  TX;  and 
(13)  Red  Bluff  Dam  to  the  confluence  of 
the  Rio  Grande,  TX.  Each  of  these 
reaches  are  analyzed  below. 

1.  Upstream  of  Cochiti  Reservoir  to 
the  confluence  of  the  Rio  Chama  and 
Rio  Grande,  Rio  Arriba,  Sante  Fe,  and 
Sandoval  Counties,  NM.  CurrenUy,  this 
reach  is  dominated  by  cool  water,  which 
is  not  considered  suitable  for  the  silvery 
minnow  (Platania  and  Altenbach  1998). 
The  majority  of  this  reach  is  bounded  by 
canyons,  with  substrate  dominated  by 
gravel,  cobble,  and  boulder  (Service 
1999).  The  flow  regime  is  also  highly 
variable  seasonally  because  of  irrigation 
and  other  agricultural  needs,  and 
recreational  and  municipal  uses.  This 
river  reach  is  highly  manipulated  by 
releases  from  El  Vado  and  Abiquiu 
Reservoirs  (J.  Smith,  pers.  conun.  2001). 
Furthermore,  silvery  minnow 
populations  may  have  been  historically 
low  for  some  areas  of  this  reach, 
supporting  only  small  ouUier 
populations  (Bestgen  and  Platania 
1991).  Currently,  this  reach  is 
dominated  by  cool  or  cold  water 
species,  which  have  almost  completely 
replaced  the  native  fish  species  (Service 
1999).  For  thiese  reasons,  we  conclude 
that  habitat  for  silvery  minnow  within 
this  stream  reach  is  generally  degraded 
and  unsuitable,  and  is  not  essential  to 
the  conservation  of  the  silvery  minnow. 
Therefore,  this  stream  reach  is  not 
proposed  as  critical  habitat. 

2.  Middle  Rio  Grande  from  Cochiti 
Reservoir  downstream  to  the  Elephant 
Butte  Dam,  including  the  Jemez  River 
inunediately  downstream  of  Jemez 
Canyon  Reservoir  to  the  confluence  of 
the  Rio  Grande,  Sandoval,  Bernalillo, 
Valencia,  and  Socorro  Counties,  NM. 
The  middle  Rio  Grande  is  currently 
occupied,  and  the  status  of  the  silvery 
minnow  within  this  segment  is  unstable 
(Bestgen  and  Platania  1991:  Dudley  and 
Platania  1999;  Platania  and  Dudley 
2001;  2002).  This  area  currentiy 
contains  the  primary  constituent 
elements  (described  above)  during  all  or 
a  part  of  the  year  and  is  considered 
suitable  habitat  for  the  silvery  minnow, 
as  shown  by  the  presence  of  the  silvery 
minnow  within  this  reach.  The  river 
reaches  in  the  proposed  critical  habitat 
unit  are  degraded  from  lack  of 
floodplain  connectivity,  non-native 
vegetation,  stabilized  banks  (e.g.,  jetty 
jacks),  streambed  aggradation,  and 
decreasing  channel  width,  increasing 
depths,  and  increasing  velocities  (BOR 
2001a;  Service  2001b).  Thus, 
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conservation  of  the  silvery  minnow 
requires  stabilizing  populations  within 
the  middle  Rio  Grande,  including 
special  management  considerations  or 
protections  (e.g.,  habitat  management 
and/or  restoration). 

The  middle  Rio  Grande  is  essential  to 
the  conservation  of  the  silvery  ^innow 
(see  discussion  below),  and  therefore  we 
propose  the  following  reaches  as  a 
critical  habitat  unit.  This  proposed 
critical  habitat  unit  does  not  include  the 
ephemeral  or  perennial  irrigation  canals 
and  ditches,  including  the  LFGC  (i.e., 
downstream  of  the  southern  boundary 
of  Bosque  del  Apache  National  Wildlife 
Refuge  to  the  headwaters  of£lephant 
Butte  Reservoir)  that  are  adjacent  to  a 
portion  of  the  stream  reach  within  the 
middle  Rio  Grande  because  these  areas 
do  not  offer  suitable  refugia  and  are  not 
useful  for  recovery  of  the  silvery 
minnow.  The  stream  reaches  in  the 
proposed  middle  Rio  Grande  critical 
habitat  unit  include  (see  the  Regulation 
Promulgation  section  of  this  r\ile  for 
exact  descriptions  of  boimdaries  of  this 
proposed  critical  habitat  imit): 

a.  Jemez  Canyon  Reach — 8  km  (  5 
mile)  of  river  immediately  downstream 
of  Jemez  Canyon  Reservoir  to  the 
confluence  of  the  Rio  Grande.  This 
reach  of  river  is  manipulated  by  releases 
from  Jem^  Canyon  Reservoir.  Releases 
ftoxn  this  reservoir  are  determined  by 
downstream  needs  and  flood  events 
occxuring  in  the  Jemez  River.  Silvery 
minnows  historically  occupied  this 
reach  of  the  Jemez  River  and  have 
recently  been  collected  there  (Sublette 
et  al.  1990;  Corps  2001).  The  water 
within  this  reach  is  continuous  to  the 
confluence  with  Rio  Grande  and 
currently  contains  the  primary 
constituent  elements  (described  above) 
during  all  or  a  part  of  the  year.  Although 
this  reach  ourently  provides  suitable 
habitat  for  the  silvery  minnow,  we 
beUeve  that  it  is  important  to  ensure 
that  special  management  actions  are 
implemented  within  this  stream  reach. 
We  also  conclude  that  this  area  is 
essential  to  the  conservation  and 
contains  the  primary  constituent 
elements  for  the  silvery  minnow.  This 
area  is  essential  because  the  additional 
loss  of  any  habitat  that  is  currently 
occupied  could  increase  the  likelihood 
of  extinction  (Hoagstrom  and  Brooks 
2000,  Service  1999).  Moreover,  if  the 
species  or  habitat  were  severely 
impacted  within  this  reach,  the 
continued  existence  of  silvery  minnows 
in  downstream  reaches  woiild  be 
affected  (i.e.,  the  extirpation  of  fish 
within  this  reach  would  create  a  very 
unstable  population  within  the 
downstream  reaches).  Thus,  we  propose 


this  section  of  the  Jemez  River  as  critical 
habitat  for  the  silvery  minnow. 

b.  Cochiti  Reservoir  Dam  to  Angostiuti 
Diversion  Dam  (Cochiti  Reach) — 34  km 
(21  mile)  of  river  immediately 
downstream  of  Cochiti  Reservoir  to  the 
Angostura  Diversion  Dam.  This  reach  is 
somewhat  braided  and  is  dominated  by 
clear  water  releases  from  Cochiti 
Reservoir.  Since  Cochiti  Reservoir  was 
filled,  the  downstream  substrate  has 
changed  from  a  course  sand  to  a  gravel 
substrate  (Baird  2001).  Silvery  minnows 
were  collected  immediately  downstream 
of  Cochiti  Dam  in  1988  (Platania  1993). 
Although  the  Cochiti  reach  has  not  been 
monitored  since  the  mid-1990s  (Platania 
1995),  it  is  beUeved  that  silvery  minnow 
may  still  be  present  within  this  reach, 
but  reduced  in  abundance.  For  example, 
silvery  minnows  were  documented  near 
the  Angostiura  Diversion  Dam  in  2001 
(Platania  and  Dudley  2001;  2002; 
Service  2001c).  In  this  reach,  water 
releases  from  Cochiti  Reservoir  have 
scoured  sand  from  the  stream  channel 
and  reduced  the  downstream 
temperatures  (Bestgen  and  Platania 
1991;  Platania  1991;  59  FR  36988; 
Service  1999;  Hoagstrom  2000).  These 
effects  (e.g.,  low  water  temperatures) 
may  inhibit  or  prevent  reproduction 
among  Rio  Grande  Basin  Cyprinids 
(Platania  and  Altenbach  1998).  but  it  is 
unknown  if  water  temperatures  have 
affected  silvery  minnow  reproduction 
within  this  reach.  Although  reservoirs 
can  modify  river  flows  and  habitat  (e.g., 
the  downstream  river  reaches  have 
increased  in  depth  and  water  velocity) 
(Hoagstrom  2000),  we  believe  this  river 
reach  is  essential  to  the  conservation  of 
the  silvery  minnow  because  we  believe 
it  is  still  occupied  by  the  species  and 
contributes  to  its  survival  in 
downstream  reaches  (i.e.,  the  eggs  and 
larvae  of  the  silvery  minnow  drift  in  the 
water  column  and  may  be  transported 
downstream  depending  on  river  flows 
and  habitat  conditions).  We  reviewed 
aerial  photographs  from  1997,  and  have 
determined  that  the  river  through  this 
reach  is  braided  in  areas  and  contains 
many  side  channels.  We  also  spoke  with 
the  Corps  and  conclude  there  is  a  high 
potential  to  increase  the  amount  of 
suitable  habitat  (e.g.,  debris  piles,  low 
velocity  backwaters,  side  channels,  etc.) 
within  the  entire  reach,  but  particularly 
in  the  proximity  of  the  confluences  of 
Galisteo  Creek  and  the  Rio  Grande  and 
the  Sante  Fe  River  and  the  Rio  Grande 
(D.  Kreiner,  U.S.  Army  Corps  of 
Engineers,  pers.  comm.  2001).  Thus,  we 
conclude  special  management  in  this 
reach  is  needed.  We  conclude  that  this 
area  contains  suitable  habitat  for  the 
silvery  minnow  and  contains  the 


primary  constituent  elements  (described 
above)  during  all  or  a  part  of  the  year. 
Therefore,  this  reach  is  proposed  as 
critical  habitat. 

c.  Angostura  Diversion  Dam  to  Isleta 
Diversion  Dam  (Angostura  Reach) — 61 
km  (38  mile)  of  river  immediately 
downstream  of  the  Angostura  Diversion 
Dam  to  the  Isleta  Diversion  Dam.  Silvery 
minnows  and  suitable  habitat  are  still 
present  throughout  this  reach  of  the 
river,  although  their  abundance  appears 
to  be  low  (Dudley  and  Platania  2001; 
2002).  This  reach  is  relatively  wide  183 
m  (600  ft)  and  the  substrate  is  mostly 
course  sand  to  gravel  (Baird  2001).  The 
river  bank  within  this  reach  is 
dominated -by  bank  stabilization  (e.g., 
jetty  jacks),  which  has  led  to  the 
floodplain  being  predominantly 
disconnected  from  the  river.  Bank 
stabilization  devices  and  other  flood 
control  operations  (e.g. ,  channelization) 
have  led  to  flows  that  seldom  exceed 
channel  capacity,  such  that  the  river 
dynamics  which  likely  provided 
backwater  habitat  for  the  silvery 
minnow  no  longer  function  naturally. 
These  river  processes  historically 
shaped  and  reshaped  the  river, 
constantly  redefining  the  physical 
habitat  and  complexity  of  the  river. 
Historical  large  flow  events  allowed  the 
river  to  meander,  thereby  creating  and 
maintaining  the  mosaic  of  habitats 
necessary  for  the  survival  of  the  silvery 
minnow  and  other  native  fish  (Middle 
Rio  Grande  Biological  Interagency  Team 
1993).  We  conclude  that  the  creation 
and  maintenance  of  these  habitats  is 
essential  to  the  conservation  of  the 
silvery  minnow.  We  believe  that  special 
management  is  necessary  in  this  and 
other  downstream  reaches  within  the 
middle  Rio  Grande  to  create  and 
maintain  the  habitat  complexity  (e.g., 
backwater  areas,  braided  channels,  etc.) 
that  was  historically  present,  but  may 
not  ciirrently  present,  in  these  river 
reaches.  This  reach  currently  contains 
the  primary  constituent  elements 
(described  above)  diuing  all  or  a  part  of 
the  year.  Thus,  we  propose  this  reach  as 
critical  habitat. 

d.  Isleta  Diversion  Dam  to  San  Acacia 
Diversion  Dam  (Isleta  Reach) — 90  km 
(56  mi)  of  river  immediately 
downstream  of  the  Isleta  Diversion  Dam 
to  the  San  Acacia  Diversion  Dam.  The 
river  bank  within  this  reach  is  also 
dominated  by  bank  stabilization  (e.g., 
jetty  jacks),  and  the  floodplain  is 
predominantly  disconnected  from  the 
river.  The  substrate  is  mostly  sand  and 
silt  and  there  are  many  permanent 
islands  within  the  river  channel  (J. 
Smith,  pers.  comm.  2001).  This  reach 
provides  continuous  water  flow  in  most 
years  with  infrequent  periods  of  low  or 
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no  flow  (Service  2001b).  Nevertheless, 
flows  vary  markedly  in  magnitude,  frt>m 
high  spring  to  low  summer  flows.  The 
variable  flow  regime  is  a  result  of 
irrigation  demand,  irrigation  returns 
(e.g.,  augmented  flow),  precipitation, 
temperature,  and  sediment  transport. 
This  reach  also  contains  numerous 
arroyos  and  small  tributaries  that 
provide  water  and  sediment  during 
rainstorm  events,  which  may 
periodically  augment  river  flows 
(Service  2001b;  J.  Smith,  pers.  comm. 
2001).  Silvery  minnows  and  suitable 
habitat  are  still  present  throughout  this 
reach  of  the  river;  however,  abundance 
appears  to  be  low  (Dudley  and  Platania 
2001;  2002).  Nevertheless,  we  conclude 
that  this  area  is  essential  to  the 
conservation  of  the  silvery  minnow 
because  the  additional  loss  of  any 
habitat  that  is  ourently  occupied  could 
increase  the  likelihood  of  extinction 
(Hoagstrom  and  Brooks  2000,  Service 
1999).  Similarly,  if  the  species  or  habitat 
were  severely  impacted  within  this 
reach,  the  continued  existence  of  silvery 
minnows  in  downstream  reaches  would 
be  affected  (i.e.,  the  extirpation  of  fish 
within  this  reach  would  create  a  very 
unstable  population  within  the 
downstream  reaches).  This  reach 
ciuxently  contains  the  primary 
constituent  elements  (described  above) 
diuing  all  or  a  part  of  the  year.  We 
believe  that  special  management  is 
necessary  within  this  reach  to  create 
and  maintain  the  habitat  complexity 
(e.g.,  backwater  areas,  debris  piles, 
meandering  river,  etc.)  that  was 
historically,  but  may  not  currently  be 
associated  with  this  reach.  Thus,  we 
propose  this  reach  as  critical  habitat. 

e.  San  Acacia  Diversion  Dam  to  the 
Elephant  Butte  Dam  (San  Acacia 
Reach) — 147  km  (92  mi)  of  river 
immediately  downstream  of  the  San 
Acacia  Diversion  Dam  to  the  Elephant 
Butte  Dam.  We  selected  Elephant  Butte 
Dam  as  the  boimdary  of  the  proposed 
critical  habitat  because  it  is  a  stationary 
structure.  Nevertheless,  the  area 
inundated  by  the  reservoir  does  not 
provide  those  physical  or  biological 
features  essential  to  the  conservation  of 
the  species  and  is  specifically  excluded 
from  the  proposed  critical  habitat.  We 
define  the  reservoir  as  that  part  of  the 
body  of  water  impounded  by  Elephant 
Butte  Dam  where  the  storage  waters  are 
lentic  (relatively  still  waters)  and  not 
part  of  the  lotic  (flowing  water)  river 
channel. 

The  channel  width  within  this  reach 
varies  from  approximately  15  m  (50  ft) 
to  approxiaiately  198  m  (650  ft).  The 
substrate  is  mostly  sand  and  silt.  The 
flow  regime  within  this  reach  was 
historically,  and  is  currently,  highly 


variable.  In  fact,  this  stretch  may  not    • 
have  provided  continuous  flow  in  some 
years  prior  to  the  1900s  (Middle  Rio 
Grande  Conservancy  District  1999; 
Scurlock  and  Johnson  2001).  As 
described  above,  we  are  soliciting 
comments  or  information  relating  to  the 
proposed  designation  of  critical  habitat 
in  this  reach,  which  may  experience 
periods  of  no  or  low  flow. 

Currently,  the  river  channel  has  been 
highly  modified  by  water  depletions 
from  agricultiual  and  municipal  use, 
dams  and  water  diversion  structiues, 
bank  stabilization,  and  the 
infrastructure  for  water  delivery  (e.g., 
irrigation  ditches).  These  modifications 
have  led  to  the  loss  of  sediment, 
channel  drying,  separation  of  the  river 
from  the  floodplain,  and  changes  in 
river  djmamics  and  resulting  channel 
morphology.  Consequently,  this  reach 
requires  special  management 
considerations  similar  to  those 
discussed  above.  This  reach  currently 
contains  the  primary  constituent 
elements  (described  above)  dviring  all  or 
a  part  of  the  year.  Although  the  silvery 
minnow  continues  to  be  widespread 
within  this  reach  with  higher 
abundance  than  the  Angostura  or  Isleta 
reaches  (Dudley  and  Platania  2001; 
2002),  the  variable  flow  regime  and 
modifications  to  the  river  have 
increased  the  potential  for  short  and 
long-term  impacts  not  only  to  the 
silvery  miimow,  but  also  to  its  habitat. 
Thus,  we  determine  that  this  area  is 
essential  to  the  conservation  of  the 
species  and  in  need  of  special 
management  considerations  or 
protections;  we  propose  this  reach  as 
critical  habitat. 

3.  Downstream  of  Elephant  Butte 
Reservoir  to  the  Caballo  Dam,  Sierra 
County.  NM.  This  short  26-km  (16-mile) 
reach  is  highly  channelized  with  widely 
variable  flow  regimes.  Construction  of 
Elephant  Butte  and  Caballo  Reservoirs 
in  1916  and  1938,  respectively,  severely 
altered  the  flows  and  habitat  within  this 
reach  (Bestgen  and  Platania  1991).  The 
silvery  minnow  has  not  been 
dociunented  within  this  reach  since 
1944  (Service  1999).  This  river  reach  is 
ciirrently  highly  channelized  to 
expedite  water  deliveries  and  very  few 
native  fish  remain  (Propst  et  al.  1987; 
International  Boimdary  and  Water 
Commission  2001).  This  reach  is  subject 
to  prolonged  periods  of  low  or  no  flow 
and  there  is  no  spring  nmoff  spike 
(Service  1999).  Altered  flow  regimes 
will  continue  to  affect  habitat  quality  in 
this  reach  and  it  does  not  contain 
suitable  habitat  for  the  silvery  minnow. 
The  stream  length  in  this  reach  is 
inadequate  (e.g.,  less  than  134  to  223 
mi)  to  ensure  the  survival  of 


downstream  drift  of  eggs  and  larvae  and 
recruitment  of  adults  (Platania  and 
Altenbach  1998).  We  conclude  this  area 
is  not  essential  to  the  conservation  of 
the  species.  Therefore,  this  river  reach  is 
not  proposed  as  critical  habitat. 

4.  Downstream  of  Caballo  Dam  to 
American  Reservoir  Dam,  Sierra  and 
Dona  Ana,  Coimties,  NM  and  El  Paso, 
Coimty,  TX.  This  approximately  176-km 
(110  mile)  reach  has  a  highly  regulated 
flow  regime  from  releases  of  water 
stored  in  Caballo  Reservoir.  This  reach 
is  also  highly  canalized  with  winter 
flows  near  zero  in  the  upper  portions 
and  does  not  contain  suitable  habitat  for 
the  silvery  minnow  (Service  1999;  IBWC 
2001a).  Silvery  minnow  have  not  been 
reported  from  this  reach  since  1944 
(Bestgen  and  Platania  1991,  Service 
1999).  The  reach  is  currently  inhabited 
by  many  non-native  fish  species  (IBWC 
2001a).  Due  to  lack  of  suitable  habitat, 
diminished  and  highly  regulated  flow 
(IBWC  2001a),  this  reach  of  river  no 
longer  contains  suitable  habitat  for  the 
silvery  minnow  and  is  not  essential  to 
the  conservation  of  the  silvery  miimow. 
Thus,  this  reach  is  not  proposed  as 
critical  habitat. 

5.  Downstream  of  American  Reservoir 
to  the  upstream  boimdary  of  Big  Bend 
National  Park.  El  Paso.  Hudspeth,  and 
Presidio,  Counties,  TX.  Portions  of  this 
reach,  primarily  upstream  of  Preside, 
TX,  are  continually  dewatered, 
especially  between  Fort  Quitman  and 
Presidio  (Hubbs  et  al.  1977;  Department 
of  Interior  1998).  River  flow  is 
augmented  downstream  of  Preside  by 
waters  flowing  from  the  Rio  Conchos. 
The  near-continuous  input  of  municipal 
waste  has  led  to  a  deterioration  of  water 

auality,  with  corresponding  changes  to 
le  ichthyofauna  (fish  species 
assemblage  within  a  region)  (Hubbs  et 
al.  \%77;  Bestgen  and  Platania  1988; 
IBWC  1994;  El-Hage  and  Moulton 
1998a).  Flows  in  this  reach  consist  of  a 
blend  of  raw  river  water;  treated 
municipal  waste  from  El  Paso,  TX; 
untreated  municipal  water  from  Juarez, 
Mexico;  irrigation  return  flow;  and  the 
occasional  floodwater  (Texas  Water 
Development  Board  2001).  For  example, 
water  temperature  patterns  can  be 
elevated  and  oxygen  levels  decreased  by 
the  input  of  various  pollutants  (e.g., 
nitrogen,  phosphorus)  (Texas  Water 
Development  Board  2001;  IBWC  2001b). 
Water  quality  is  believed  to  improve 
farther  downstream  of  the  confluence  of 
the  Rio  Conchos  and  Rio  Grande.  The 
development  of  agriculture  and 
population  growth  of  this  area  has 
resulted  in  a  decrease  of  water  quantity 
and  quality,  which  has  had  a  significant 
impact  on  the  range  and  distribution  of 
many  fish  species  within  this  reach 
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(IBWC  1994;  El-Hage  and  Moulton 
1998a).  There  are  no  current  or  museum 
records  of  silvery  minnow  from  this 
reach  (Service  1999).  Because  of 
dewatering  upstream  and  the  degraded 
water  quality,  we  believe  this  reach  of 
river  would  never  provide  suitable 
habitat  for  the  silvery  minnow.  Thus, 
this  river  reach  is  not  essential  to  the 
conservation  of  the  silvery  minnow  and 
is  not  proposed  as  critical  habitat. 

6.  The  upstream  boundary  of  Big 
Bend  National  Park  (3.2  km,  2  mi 
downstream  of  Lajitas),  Brewster 
County,  to  the  southern  boundary  of  the 
wild  and  scenic  river  designation  at 
TerreiyVal  Verde  County  line,  TX.  This 
approximately  368-km  (230-nule)  reach 
of  the  lower  Rio  Grande  was  historically 
occupied  but  is  currently  unoccupied  by 
the  silvery  minnow  (Hubbs  1940; 
Trevino-Robinson  1959;  Hubbs  et  al. 
1977;  Bestgen  and  Platania  1991).  The 
continuing  presence  of  members  of  the 
pelagic  spawning  guild  (e.g.,  speckled 
chub  and  Rio  Grande  shiner)  are 
evidence  that  the  lower  Rio  (kande 
through  Big  Bend  National  Park  area 
may  support  reestablishment  of  silvery 
minnow  (Platania  1990;  IBWC  1994). 
Moceover.  water  quality,  compared  to 
the  reach  upstream  of  the  Park,  is 
greatly  improved  in  this  reach  from  the 
many  freshwater  springs  within  Big 
Bold  National  Park  (KbcKay  1993;  R. 
Skiles.  pen.  comm.  2001;  IBWC  1994). 
This  area  is  protected  and  managed  by 
the  National  Park  Service  and  the  river 
cunently  supports  a  relatively  stable 
hydiologic  regime  (R.  Skiles,  pers. 
comm.  2001).  The  National  Paric 
Service's  management  authority  in  the 
wild  and  scenic  river  designation 
cunendy  extends  0.25  mi  bom.  the 
ordinary  high  watw  mark  Thus,  the 
area  designated  as  a  wild  and  scenic 
river  outside  of  Big  Bend  National  Park 
is  currently  managed  by  the  National 
Paric  Service  under  their  authorities  and 
is  considered  part  of  the  National  Park 
Service  System.  As  discussed  above,  we 
have  determined  that  recovery  of  the 
silvery  minnow  requires  reestablishing 
populations  outside  of  the  middle  Rio 
Ckande  (see  "Recovery  Plan"  discussion 
above),  and  should  include  areas  within 
the  lower  Rio  Grande.  Because  the 
silvery  minnow  has  been  extirpated 
from  this  reach.  Federal  agencies  have 
determined  their  actions  will  not 
adversely  affect  the  silvery  minnow  and 
therefore  have  not  consulted  with  the 
Service  under  section  7(a)(2)  on  their 
actions  related  to  this  reach.  We  believe 
it  is  important  to  ensure  that  the 
assistance  of  Federal  agencies,  the  State 
of  Texas  resource  agencies,  and  non- 
Federal  entities  in  future  recovery 


actions  (e.g.,  the  establishment  of  an 
experimenfal  population]  are  not 
compromised.  Although  Big  Bend 
National  Park  expressed  support  for  a 
critical  habitat  designation  for  the 
silvery  minnow  within  the  National 
Park,  they  also  indicated  that  if  areas 
outside  the  National  Park,  but  within 
the  wild  and  scenic  river  were  included, 
their  attempts  at  developing  a  river 
management  plan  could  be 
compromised  (F.  Deckert,  Big  Bend 
National  Park,  pers.  comm.). 

We  have  determined  that  this  reach  is 
essential  to  the  conservation  of  the 
silvery  minnow.  However,  our 
conservation  strategy  for  the  silvery 
minnow  is  to  establish  populations 
within  its  historical  range  under  section 
10(j)  of  the  Act,  and  this  could  include 
all  or  portions  of  this  stream  reach.  We 
believe  that  this  area  will  contribute  to 
the  recovery  of  the  silvery  minnow,  but 
have  not  proposed  this  stream  reach  for 
designation  of  critical  habitat.  As 
indicated  in  the  "Public  Comments 
Solicited"  section  of  this  rule  we  are 
seddng  comments  on  whether  this 
reach  should  or  should  not  be 
designated  as  critical  habitat  based  upon 
the  Actors  discussed  in  this  proposed 
rule  and  any  other  relevant  information 
that  you  beUeve  should  be  considered  in 
our  analysis.  We  are  also  soliciting 
comments  on  the  applicability  of  an 
experimental  population  under  section 
10(j)  of  the  Act  to  provide  for 
conservation  and  recovery  of  the  silvery 
minnow  within  this  reach  of  its 
historical  range. 

7.  The  Terrell/Val  Verde  Cotmty  line. 
TX  to  the  Amistad  Dam,  TX.  lliis  short 
readi  is  highly  influenced  by  the 
Amistad  Dam  at  its  terminus.  It  is  also 
believed  that  introduced  fish  played  a 
role  in  the  extirpation  of  silvery 
minnow  in  this  reach  (Bestgen  and 
Platania  1991).  Water  quality  conditions 
within  this  reach  are  generally 
degraded,  and  are  also  a  concern  for  this 
reach,  particularly  during  low-flow 
conditions  (Texas  Water  Development 
Board  2001;  Texas  Natural  Resource 
Conservation  Commission  1996).  For  all 
these  reasons,  we  do  not  believe  that 
this  river  reach  is  essential  to  the 
conservation  of  the  silvery  minnow; 
therefore,  it  is  not  proposed  as  critical 
habitat. 

8.  Downstream  of  the  Amistad  Dam  to 
the  Falcon  Dam,  Val  Verde,  Kinney, 
Maverick,  Web,  Zapata,  and  Starr 
Counties,  TX.  This  reach  does  provide 
continuous  base  flows  ranging  between 
500  and  3000  cfs  (Service  1999),  but  the 
reach  is  highly  urbanized  and  has  many 
instream  barriers  (e.g.,  earthen  dams)  at 
Maverick,  Eagle  Pass,  and  Indio  that 
would  prevent  movements  of  silvery 


miimow.  Water  quality  is  also  a 
potential  concern  for  this  reach, 
particularly  during  low-flow  conditions 
(Texas  Water  Development  Board  2001; 
Texas  Natural  Resource  Conservation 
Commission  1996).  This  reach  is  heavily 
channelized  with  little  to  no  stream 
braiding  and,  in  areas  inappropriate 
substrate  (e.g.,  cobble).  There  is  no 
suitable  habitat  for  the  silvery  minnow 
within  this  reach,  and  the  species  was 
last  recorded  here  in  the  1950s  (Service 
1999).  The  fish  community  within  this 
reach  is  dominated  by  warm  water  non- 
native  predators  (Platania  1990;  Service 
1999).  Because  this  reach  does  not  have 
smtable  habitat  for  the  silvery  minnow 
and  water  quality  during  variable  flow 
conditions  is  a  concern,  this  reach  of 
river  is  not  essential  to  the  conservation 
of  the  silvery  minnow  and  is  not 
proposed  as  critical  habitat. 

9.  Downstream  of  Falcon  Reservoir  to 
the  Gulf  of  Mexico,  Starr,  Hildago,  and 
Cameron,  Counties,  TX.  The  silvery 
minnow  historically  occupied  this  reach 
of  river  (Sorvice  1999).  In  fact,  the  type 
locality  (the  location  from  which  the 
species  was  originally  described)  for  the 
species  is  Brownsville,  TX  (Hubbs  and 
c5rtenbiurgOT  1929).  However,  the  last 
collection  of  the  silvery  minnow 
occurred  in  1961  just  downstream  of 
Falcon  Reservoir  (Bestgen  and  Platania 
1991).  This  flow  regime  of  this  reach  of 
the  Rio  Grande  is  highly  influenced  by 
releases  from  Falcon  Reservoir.  Most  of 
the  tributary  inflow  is  controlled  (» 
influenced  by  small  impoundments  off 
the  main  clumnel  of  the  river.  The  lower 
portion  of  this  reach  is  often  dewatered 
with  the  river  flow  stopping  before  the 
confluence  with  the  Gulf  of  Mexico 
(IBWC  2001b).  The  fish  community  in 
this  reach  of  the  Rio  Grande  has  had  a 
significant  shift  toward  estuarine  (a 
mixture  of  fresh  and  salt  water)  type 
species  (IBWC  1994;  Contreras-B.  and 
Li3zano-V.1994).  There  has  also  been  a 
significant  loss  of  the  native  fish  fauna 
in  the  Mexican  tributaries  in  the  last 
several  decades  (Hubbs  et  al.\977 
Almada-Villela  1990;  Platania  1990), 
apparently  frtim  poor  water  quality  (e.g., 
see  Texas  Water  Development  Board 
2001;  Texas  Natural  Resource 
Conservation  Commission  1996). 
Finally,  invasive  weeds  (e.g.,  hydrilla 
and  hyacinth)  have  clogged  many  areas 
of  this  reach  and  have  reduced  the 
amount  of  dissolved  oxygen  in  the  water 
(IBWC  2001b).  Because  this  reach  does 
not  have  suitable  habitat,  there  appears 
to  be  little  benefit  in  trying  t(% 
intensively  managing  the  flow  regime  in 
this  reach  of  river.  For  these  reasons, 
this  reach  is  not  considered  essential  to 
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the  conservation  of  the  silvery  minnow 
and  is  not  proposed  as  critical  habitat. 

10.  Pecos  River  from  Santa  Rosa 
Reservoir  to  Sumner  Dam,  Guadalupe 
Coimty,  NM.  This  reach  is 
approximately  89  km  (55  mi)  and  is 
typified  by  wide  fluctuations  in  flow 
regimes  from  upstream  releases  from 
Semta  Rosa  Reservoir  (Hoagstrom  2000). 
Within  this  reach  there  is  one  diversion 
at  Puerto  del  Luna,  NM.  The  silvery 
minnow  has  not  been  collected  within  . 
this  reach  since  1939  (Bestgen  and 
Platania  1991;  Service  1999).  The 
habitat  in  this  reach  is  not  suitable  for 
the  silvery  minnow  because  much  of  the 
surrounding  topography  is  composed  of 
steep  cliffs  and  canyons  (Hoagstrom 
2000).  Canyon  habitat  does  not  provide 
suitable  habitat  (e.g.,  shallow,  braided, 
streams  with  sandy  substrates)  for  the 
silvery  minnow  (Bestgen  and  Platania 
1991;  Dudley  and  Platania  1997; 
Remshardt  et  aV.  2001).  Due  to  the  short 
length  of  this  reach,  fluctuations  in  the 
flow  regime,  a^d  the  absence  of  suitable 
habitat  for  the  silvery,  this  reach  of  river 
is  not  essential  to  the  conservation  of 
the  silvery  minnow  and  is  not  proposed 
as  critical  habitat. 

11.  Middle  Pecos  Reach— ^ 
approximately  345  km  (214  mi)  of  river 
immediately  downstream  of  Sumner 
Reservoir  to  the  Brantley  Reservoir  Dam 
in  De  Baca,  Chaves,  and  Eddy  Counties, 
NM.  The  Pecos  River  was  historically 
occupied  but  is  currently  unoccupied  by 
the  silvery  minnow  (Bestgen  and 
Platania  1991).  In  fact,  the  silvery 
minnow  was  once  one  of  the  most 
common  fish  species  present  between 
Sumner  and  Avalon  Reservoir  (the  area 
currently  inundated  by  Brantley 
Reservoir)  (Bestgen  and  Platania  1991). 
The  Pecos  River  can  support  a  relatively 
stable  hydrologic  regime  between 
Sumner  and  Brantley  Reservoirs,  and, 
until  summer  2001,  this  stretch 
maintained  continuous  flow  for  about 
the  last  10  years  (D.  Coleman,  pers. 
comm.  2001).  For  example,  groundwater 
seepage  areas  and  base  flow 
supplementation  from  Sumner  Dam 
bypasses  can  offer  a  degree  of  stability 
for  the  river  flow,  especially  during  low 
flow  periods  (Hatch  et  al.  1985;  Service 
2001).  Still,  segments  of  this  river  reach 
were  dewatered  for  at  least  5  days 
during  summer  2001  (D.  Coleman,  pers. 
comm.  2001).  Although  springs  and 
irrigation  return  flows  maintain  water 
flow  in  the  lower  portions  of  this  river 
reach  during  times  when  no  water  is 
being  released  from  Sumner  Dam, 
periods  of  low  discharge  or 
intermittency  have  the  potential  to 
impact  much  of  the  suitable  habitat 
within  portions  of  this  reach  (Service 
2001). 


After  the  construction  of  Sumner 
Dam,  major  channel  incision  occurred 
during  the  1949  to  1980  period, 
accompanied  by  salt  cedar  proliferation 
along  the  river  banks  (Hoagstrom  2000). 
High  velocity  flows  within  the  incised 
(deep)  river  channel  have  the  ability  to 
displace  eggs  from  pelagic  spawners 
such  as  the  silvery  minnow.  This 
channel  incision  also  reduced  the  areas 
of  low  velocity  habitat  within  this  river 
reach  (Hoagstrom  2000).  Recently 
lengthy  reservoir  releases  such  as  those 
that  occurred  in  1988  (36  days)  and  in 
1989  (56  days),  have  been  shortened  to 
about  10  days,  which  has  benefitted 
species  such  as  the  Pecos  blimtnose 
shiner  (Service  2001).  Nevertheless, 
historical  block  releases  of  water  from 
Sumner  Reservoir  have  modified  river 
flows  and  habitat  (e.g.,  the  downstream 
river  reaches  have  increased  in  depth 
and  water  velocity)  (Hoagstrom  2000). 

The  recovery  of  the  silvery  minnow 
requires  reestablishing  populations 
outside  of  the  middle  Rio  Grande 
(Service  1999).  We  believe  that 
repatriation  is  required  outside  of  the 
area  presently  occupied  by  the  species 
(i.e.,  the  middle  Rio  Grande)  to  ensure 
the  recovery  of  the  silvery  minnow  (50 
CFR  424.12(e))  (see  "Recovery  Plan" 
discussion  above).  We  recognize  that 
habitat  within  this  river  reach  is 
degraded,  but  believe  this  reach  within 
the  middle  Pecos  River  may  provide  one 
of  the  most  promising  areas  for 
conducting  recovery  efforts  because  we 
believe  it  still  contains  habitat  suitable 
for  the  silvery  minnow  (Hoagstrom 
2000).  For  example,  the  continuing 
presence  of  members  of  the  pelagic 
spawning  guild  (e.g.,  speckled  chub,  Rio 
Grande  shiner,  Pecos  bluntnose  shiner) 
is  evidence  that  this  reach  of  the  Pecos 
River  contains  habitat  suitable  for  the 
silvery  minnow  and  may  support 
reestablishment  of  the  species 
(Hoagstrom  2000). 

Federal  agencies  have  not  consulted 
with  us  on  how  their  actions  will  affect 
the  silvery  minnow,  because  the  species 
no  longer  occurs  within  the  Pecos  River 
(D.  Coleman,  pers.  comm.  2001). 
Because  habitat  suitable  for  the  silvery 
minnow  is  still  present  within  this  river 
reach,  we  find  that  this  stream  reach  is 
essential  to  the  conservation  of  the 
species.  Although  we  have  determined 
that  this  reach  is  essential  to  the 
conservation  of  the  silvery  minnow,  we- 
have  not  proposed  this  area  for 
designation  of  critical  habitat  (see 
"Exclusions  Under  Section  4(b)(2)  of  the 
Act"  section  above).  Our  conservation 
strategy  is  to  develop,  through  Federal 
rulemaking  procedures,  one  or  more 
experimental  populations  within  the 
historical  range  of  the  silvery  minnow. 


We  beheve  this  river  reach  may  provide 
a  suitable  area  for  an  experimental 
population.  Consequently,  we  are 
soliciting  comments  on  the  applicability 
of  an  experimental  population  imder 
section  10(j)  of  the  Act  to  provide  for 
conservation  and  recovery  of  the  silvery 
minnow  in  areas  of  currently  suitable 
habitat  within  its  historical  range. 

12.  Downstream  of  BrantleyReservofr, 
Eddy  County,  NM  to  Red  Bluff 
Reservoir,  Loving  and  Reeves  Counties, 
Texas.  This  reach  is  short,  with  a  highly 
variable  flow  regime  that  is  dependent 
on  agricultural  demand.  This  reach  is 
also  highly  segmented  with  small 
closely  placed  impoundments  (e.g., 
permanent  and  temporary  diversion 
dams)  that  pond  water,  impede  fish 
movements,  and  would  not  allow  for 
adequate  stream  length  (e.g.,  134  to  223 
mi)  to  ensure  the  survival  of 
downstream  drift  of  eggs  and  larvae  and 
recruitment  of  adults  (Platania  and 
Altenbach  1998).  AdditionaUy, 
agricultural  and  oil  field  pollution  and 
permian  salts  (i.e.,  brine)  are  added  to 
the  river  in  this  reach,  decreasing  the 
water  quality  to  levels  that  likely  would 
not  support  the  silvery  minnow 
(Campbell  1959;  Larson  1994).  Silvery 
minnow  was  historically  uncommon 
within  this  reach;  only  14  specimens 
from  two  collections  are  known 
(Bestgen  and  Platania  1991).  Due  to  the 
short  length  of  this  reach,  fluctuations 
in  the  flow  regime,  degraded  water 
quality,  and  the  absence  of  suitable 
habitat  for  the  silvery  minnow,  it  is  not 
considered  essential  to  the  conservation 
of  the  silvery  minnow  and  is  not 
proposed  as  critical  habitat. 

13.  Downstream  of  Red  Bluff 
Reservoir  to  the  confluence  with  Rio 
Grande,  Loving,  Reeves,  Pecos,  Ward, 
Crane,  Crockett,  and  Terrell  Counties, 
TX.  Historically  silvery  minnows 
occurred  in  this  reach,  though  their 
exact  distribution  and  abundance  is 
unclear  (Campell  1958,Trevino- 
Robinson  1959,  James  and  De  La  Cruz 
1989,  Linam  and  Kleinsasser  1996, 
Garrett  1997,  Service  1999).  For 
example,  Bestgen  and  Platania  (1991) 
suggest  silvery  minnows  may  have  been 
uncommon  within  this  reach  because  of 
pond  habitat  and  high  water  salinity. 
However,  this  area  may  not  have  been 
well  surveyed  when  the  silvery  minnow 
was  still  extant  in  the  Pecos  River  (D. 
Propst,  New  Mexico  Game  and  Fish, 
pers.  comm.  2001).  Still,  sampling  the 
middle  and  lower  parts  of  this  river 
reach  has  been  historically  difficult 
because  of  dense  vegetation,  steep 
canyon  banks,  and  lack  of  public  access 
(Campbell  1959).  The  upper  segment  of 
this  reach  can  be  characterized  as 
devoid  of  suitable  habitat,  and  has  a 
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highly  variable  flow  regime  from  release 
of  water  from  Red  Bluff  Reservoir  for 
agricultural  use.  Indeed,  many 
freshwater  springs  that  historically 
augmented  the  Pecos  River  throughout 
this  reach  have  recently  been 
diminished  or  gone  dry  (Campbell  1959; 
Bnme  1981  cited  in  Hoagstrom  2000; 
Barker  etal.  1994;  El-Hage  and  Moulton 
1998b; ).  The  water  quality  in  this  upper 
portion  is  also  poor  and  dominated  by 
high  salinity  (generally  exceeding  5 
parts  per  thousand)  (Hiss  1970;  Hubbs 
1990;  Linam  and  Kleinsasser  1996; 
Miyamoto  et  al.  1995;  El-Hage  and 
Moulton  1998b).  Additionally,  algal 
blooms  [.Prymnesium  parvum)  have 
essentially  eliminated  all  the  fishes 
throughout  from  Malaga,  NM,  to 
Amistad  Dam,  TX  (James  and  De  la  Cruz 
1989;  Hubbs  1990;  Rhodes  and  Hubbs 
1992).  The  river  channel  is  also 
somewhat  incised  and  dominated  by 
non-native  vegetation  in  parts  (Koidin 
2000;  Harman  1999;  IBWC  2001b). 
Agricultural  needs  diminish  south  of 
Girvin,  TX,  and  water  quality  conditions 
(e.g.,  salinity)  generally  begin  to 
improve  downstream  from  the 
confluence  of  Independence  Creek  to 
Amistad  Dam  (Hubbs  1990;  Linam  and 
Kleinsasser  1996).  This  improvement 
could  result  from  the  freshwater  springs 
within  the  lower  160  km  (100  mi) 
stretch  of  this  reach.  Nevertheless, 
gaging  records  from  the  lower  segment 
indicate  that  there  is  virtually  no  flow 
during  drought  conditions  (Texas  Water 
Development  Board  2001)  and  water 
quality  (e.g.,  total  dissolved  solids)  at 
Shimila  Bend,  just  upstream  of  Amistad 
Reservoir,  would  be  expected  to  have  a 
deleterious  effect  on  aquatic  Ufe  (IBWC 
1994).  We  did  not  include  this  reach 
because  the  current  or  potential 
stiitability  for  the  silvery  minnow  is 
unknown;  detailed  habitat  studies  have 
not  been  conducted  in  this  reach. 
Moreover,  it  is  believed  that  this  area 
contains  a  network  of  steep  canyons, 
with  rock  and  course  gravel  substrate 
(Campbell  1959;  Texas  Parks  and 
Wildlife  1999).  Canyon  habitat  reduces 
stream  channel  width,  which  decreases 
sinuosity  and  meandering,  and  creates 
deep  channels  that  do  not  provide 
suitable  habitat  (e.g.,  shallow,  braided, 
streams  with  sandy  substrates)  (Bestgen 
and  Platania  1991;  Dudley  and  Platania 
1997;  Remshardt  et  al.  2001). 
Additionally,  the  presence  of  algal 
blooms  will  continue  to  affect  water 
quality  in  this  reach.  For  these  reasons, 
we  do  not  beljeve  that  this  reach  is 
essential  to  the  conservation  of  the 
species.  It  is  unknown  whether  this 
reach  contains  or  has  the  potential  to 
develop  the  primary  constituent 


elements.  Although  portions  of  this 
river  reach  may  contain  itesh  water  (i.e., 
salinity  less  than  1  part  per  thousand), 
we  suspect  that  much  of  this  stream 
reach  may  never  provide  suitable 
habitat  for  the  silvery  minnow,  and  it  is 
not  proposed  as  critical  habitat. 

Land  Ownership 

The  proposed  critical  habitat  for  the 
silvery  minnow  encompasses  stream 
reaches  where  the  species  has  been 
collected  in  the  recent  past  and  where 
it  is  currently  known  to  exist.  Proposed 
critical  habitat  for  the  silvery  minnow 
includes  both  the  active  river  channel 
and  the  area  of  bankfull  width  plus  300 
feet  on  either  side  of  the  banks,  except 
in  areas  narrowed  by  existing  levees. 

Ownership  of  the  river  channel  and 
the  lateral  width  along  the  bank  is 
unclear  in  the  middle  Rio  Grande 
proposed  critical  habitat  unit.  However, 
most  of  the  land  in  the  middle  Rio 
Grande  valley  that  abuts  critical  habitat 
is  within  the  administrative  boundaries 
of  the  Middle  Rio  Grande  Conservancy 
District.  The  Middle  Rio  Grande 
Conservancy  District  is  a  political 
subdivision  of  the  State  of  New  Mexico 
which  provides  for  irrigation,  flood 
control,  and  drainage  of  the  Middle  Rio 
Grande  valley  in  New  Mexico,  itoxa 
Cochiti  Dam  downstream  150  mi  (285 
km)  to  the  northern  boundary  of  the 
Bosque  del  Apache  National  Wildlife 
Refuge.  Within  these  150  miles  are  also 
the  lands  of  the  communities  of 
Algodones,  Bernalillo,  Rio  Rancho, 
Corrales,  Albuquerque,  Los  Limas, 
Belen,  Socorro,  and  a  number  of  smaller 
incorporated  and  unincorporated 
communities.  Other  landowners, 
sovereign  entities,  and  managers 
include:  The  Pueblos  of  Cochiti,  Santo 
Domingo,  San  Felipe,  Santa  Ana, 
Sandia,  and  Isleta;  the  BOR;  the  Service; 
the  U.S.  Bureau  of  Land  Management 
(BLM);  New  Mexico  State  Parks 
Division;  New  Mexico  Department  of 
Game  and  Fish;  New  Mexico  State 
Lands  Department;  and  the  Corps. 
Approximately  86  river  km  (45  mi)  of 
our  proposed  critical  habitat  nm 
through  Pueblo  lands  including: 
Cochiti,  Santo  Domingo,  San  Felipe, 
Santa  Ana,  Sandia,  and  Isleta. 

Effect  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  siu-vival  and  recovery  of 


the  species.  Individuals,  organizations. 
States,  Indian  Pueblos  and  Tribes,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 

Activities  on  Federal  lands  that  may 
affect  the  silvery  minnow  or  its 
proposed  critical  habitat  will  require 
section  7  consultation.  Actions  on 
private,  State,  or  Indian  Pueblo  and 
Tribal  lands  receiving  funding  or 
requiring  a  permit  from  a  Federal 
agency  also  will  be  subject  to  the  section 
7  consultation  process  if  the  action  may 
affect  proposed  critical  habitat.  Federal 
actions  not  affecting  the  species  or  its 
proposed  criticcd  habitat,  as  well  as 
actions  on  non-Federal  lands  that  are 
not  federally  funded  or  permitted,  will 
not  require  section  7  consultation. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 

Section  7(a)(4)  of  the  Act  require 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  to  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  a  biological 
opinion  if  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Regulations  at  50  CFR  402.16  also 
require  Federal  agencies  to  reinitiate 
consultation  in  instances  where  we  have 
already  reviewed  an  action  for  its  effects 
on  a  listed  species  if  critical  habitat  is 
subsequently  designated.  Consequently, 
some  Federal  agencies  may  request 
reinitiation  of  consultation  or 
conferencing  with  us  on  actions  for 
which  formad  consultation  has  been 
completed,  if  those  actions  may  affect 
designated  critical  habitat  or  adversely 
modify  or  destroy  proposed  critical 
habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
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result  in  jeopardy  or  the  destruction  or 
adverse  modification  of  critical  habitat, 
we  also  provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  of  the  Service  believes  would 
avoid  the  likelihood  of  jeopardizing  the 
continued  existence  of  listed  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Section  4(b)(8)  of  the  Act  requires  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat  a  description  and  evaluation  of 
those  activities  involving  a  Federal 
action  that  may  adversely  modify  such 
habitat  or  that  may  be  affected  by  such 
designation.  When  determining  whether 
any  of  these  activities  may  adversely 
modify  critical  habitat,  we  will  analyze 
the  effects  of  the  action  in  relation  to  the 
designated  critical  habitat  imit  (Service 
and  National  Marine  Fisheries  Service 
1998).  Therefore,  the  analysis  (i.e.,  the 
determination  whether  an  action 
destroys  or  adversely  modifies  critical 
habitat)  conducted  through  consultation 
or  conferencing  should  evaluate 
whether  that  loss,  when  added  to  the 
environmental  baseline,  is  likely  to 
appreciably  diminish  the  capability  of 
the  critical  habitat  unit  to  satisfy 
essential  requirements  of  the  species.  In 
other  words,  activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  (defined  above)  to 
an  extent  that  the  value  of  the  critical 
habitat  imit  for  both  the  survival' and 
recovery  of  the  silvery  minnow  is 
appreciably  reduced  (50  CFR  402.02). 

A  number  of  Federal  agencies  or 
departments  fund,  authorize,  or  carry 
out  actions  that  may  affect  the  silvery 
minnow  and  proposed  critical  habitat. 
We  have  reviewed  and  continue  to 
review  numerous  activities  proposed 
within  the  range  of  the  silvery  minnow 
that  are  currently  the  subject  of  formal 
or  informal  section  7  consultations.  A 
wide  range  of  Federal  activities  have  the 
potential  to  destroy  or  adversely  modify 
critical  habitat  of  the  silvery  minnow. 
These  activities  may  include  land  and 


water  management  actions  of  Federal 
agencies  (e.g.,  Corps,  BOR,  Service,  and 
the  Bureau  of  Indian  Affairs)  and  related 
or  similar  actions  of  other  federally 
regulated  projects  (e.g.,  road  and  bridge 
construction  activities  by  the  Federal 
Highway  Administration;  dredge  and 
fill  projects,  sand  and  gravel  mining, 
and  bank  stabilization  activities 
conducted  or  authorized  by  the  Corps; 
construction,  maintenance,  and 
operation  of  diversion  structures; 
management  of  the  conveyance  channel; 
and  levee  and  dike  construction  and 
maintenance  by  the  BOR;  and.  National 
Pollutant  Discharge  Elimination  System 
permits  authorized  by  the 
Environmental  Protection  Agency). 
These  types  of  activities  have  already 
been  examined  imder  considtation  with 
us  upon  listing  the  species  as 
endangered  and  in  our  previous 
designation  of  critical  habitat.  We 
expect  that  the  same  types  of  activities 
vdll  be  reviewed  in  section  7 
consultation  if  critical  habitat  is  again 
designated.  However,  there  is  some 
potential  for  an  increase  in  the  number 
of  proposed  actions  we  review  under 
section  7  of  the  Act  from  actions 
proposed  in  areas  that  are  contained 
within  the  300-foot  lateral  width.  We 
believe  that  we  currently  review  most 
actions  (e.g..  indirect  effects)  that  could 
affect  silvery  minnow  through  section  7 
that  occur  in  this  lateral  width,  but 
acknowledge  that  an  explicit  boimdary 
could  result  in  a  slight  increase  in 
consultations. 

Activities  that  we  are  likely  to  review 
under  section  7  of  the  Act  include,  but 
are  not  limited  to: 

1.  Significantly  and  detrimentally 
altering  the  river  flow  or  the  natural 
flow  regime  of  any  of  the  proposed  river 
reaches  in  the  middle  Rio  Grande. 
Possible  actions  would  include 
groundwater  pumping,  impoundment, 
and  water  diversion  with  a  Federal 
nexus  (i.e.,  activities  that  are  authorized, 
funded,  or  carried  out  by  a  Federal 
agency).  We  note  that  such  flow 
reductions  that  result  from  actions 
affecting  tributaries  of  the  designated 
stream  reaches  may  also  destroy  or 
adversely  modify  critical  habitat. 

2.  Significantly  and  detrimentally 
altering  the  characteristics  of  the  300- 
foot  lateral  width  (e.g.,  parts  of  the 
floodplain)  in  the  middle  Rio  Grande 
critical  habitat  unit.  Possible  actions 
would  include  vegetation  manipulation, 
timber  harvest,  road  construction  and 
maintenance,  prescribed  fire,  livestock 
grazing,  off-road  vehicle  use,  powerline 
or  pipeline  construction  and  repair, 
mining,  and  urban  and  suburban 
development  with  a  Federal  nexus. 


3.  Significantly  and  detrimentally 
altering  the  channel  morphology  (e.g., 
depth,  velocity,  etc.)  of  any  of  the 
stream  reaches  within  thb  proposed 
designation.  Possible  actions  would 
include  channelization,  impoundment, 
road  and  bridge  construction, 
deprivation  of  substrate  source, 
reduction  of  available  floodplain, 
removal  of  gravel  or  floodplain  terrace 
materials,  reduction  in  stream  flow,  and 
excessive  sedimentation  from  mining, 
livestock  grazing,  road  construction, 
timber  harvest,  off-road  vehicle  use,  and 
other  watershed  and  floodplain 
distxirbances  with  a  Federal  nexus. 

4.  Significantly  and  detrimentally 
altering  the  water  quality  within  the 
proposed  designation.  Possible  actions 
with  a  Federal  nexus  would  include 
release  of  chemical  or  biological 
pollutants  into  the  surface  water  or 
connected  groundwater  at  a  point 
source  or  by  dispersed  release  (non- 
point). 

5.  Introducing,  spreading,  or 
augmenting  non-native  aquatic  species 
within  the  proposed  designation. 
Possible  actions  with  a  Federal  nexus 
woidd  include  fish  stocking  for  sport, 
aesthetics,  biological  control,  or  other 
purposes;  use  of  live  bait  fish; 
aquacultiire;  construction  and  operation 
of  canals;  and  interbasin  water  transfers. 

Not  all  of  the  identified  activities  are 
necessarily  of  current  concern  within 
the  middle  Rio  Grande;  however,  they 
do  indicate  the  potential  fypes  of 
activities  that  will  require  consultation 
in  the  future  and,  therefore,  that  may  be 
affected  by  the  proposed  designation  of 
critical  habitat.  We  do  not  expect  that 
the  proposed  designation  of  critical 
habitat  will  result  in  a  significant 
regulatory  burden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species.  However,  areas  included  within 
the  300-foot  lateral  width  of  the 
proposed  designation  that  are  not 
currently  occupied  by  the  species  may 
result  in  an  additional  regulatory 
burden  when  there  is  a  Federal  nexus 
(Federal  funding,  authorization,  or 
permit). 

As  discussed  previously.  Federal 
actions  that  are  found  likely  to  destroy 
or  adversely  modify  critical  habitat  may 
often  be  modified,  through  development 
of  reasonable  and  prudent  alternatives, 
in  ways  that  will  remove  the  likelihood 
of  destruction  or  adverse  modification 
of  critical  habitat.  Such  project 
modifications  may  include  such  things 
as  adjustment  in  timing  of  projects  to 
avoid  sensitive  periods  for  the  species    • 
and  its  habitat;  replanting  of  riparian 
vegetation;  minimization  of  work  and 
vehicle  use  in  the  main  river  channel  or 
the  300-foot  lateral  width;  restriction  of 
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riparian  and  upland  vegetation  clearing 
in  the  300-foot  lateral  width;  fencing  to 
exclude  livestock  and  limit  recreational 
use;  use  of  alternative  livestock 
management  techniques;  avoidance  of 
pollution;  minimization  of  ground 
distiirbance  in  the  3D0-foot  lateral 
width;  use  of  alternative  material 
sources;  storage  of  equipment  and 
staging  of  operations  outside  the  300- 
foot  lateral  width;  use  of  sediment 
barriers;  access  restrictions;  and  use  of 
best  management  practices  to  minimize 
erosion. 

The  silvery  minnow  does  not  need  a 
large  quantity  of  water  to  survive  but  it 
does  need  a  sufficient  amount  of 
flowing  water  to  reduce  prolonged 
periods  of  low  or  no  flow  and  minimize 
the  formation  of  isolated  pools.  The 
identification  of  primary  constituent 
elements  for  the  silvery  miimow  is  not 
intended  to  create  a  high- velocity,  deep 
flowing  river,  with  a  bank-to-baiik  flow. 
The  silvery  minnow  does  not  require 
such  habitat  characteristics,  histead,  the 
silvery  minnow  requires  habitat  with 
sufficient  flows  through  the  irrigation 
season  to  avoid  prolonged  periods  of 
low  or  no  flow;  additionally,  a  spike  in 
flow  in  the  late  spring  or  early  summer 
to  trigger  spawning,  and  a  relatively 
constant  winter  flow  are  also  required. 

If  you  have  questions  regardiiig 
whether  specific  activities  will  likely 
constitute  destruction  or  adverse 
modification  of  proposed  critical 
habitat,  contact  the  Field  Supervisor, 
New  Mexico  Ecological  Services  Field 
Office  (see  ADDRESSES  section).  If  you 
would  like  copies  of  the  regulations  on 
listed  wildlife  or  have  questions  about 
prohibitions  and  permits,  contact  the 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Endangered  Species,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103 
(telephone  505-248-6920;  facsimile 
505-248-6788). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  based  this  proposed  rule  on 
the  best  available  scientific  information, 
including  the  recommendations  in  the 
Recovery  Plan  (Service  1999).  We  will 
further  utilize  the  draft  and  final 
economic  analyses  and  o\ir  analysis  of 
other  relevant  impacts,  and  consider  all 
comments  and  information  submitted 
diuing  the  public  hearing  and  comment 
period,  to  make  a  final  critical  habitat 
designation.  We  may  exclude  areas  fit>m 
the  final  designation  upon  a  final 
determination  that  the  benefits  of  such 


exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
In  accordance  with  section  4(b)(2)  of  the 
Act  we  cannot  exclude  areas  from 
critical  habitat  when  their  exclusion 
will  result  in  the  extinction  of  the 
species.  We  have  prepared  a  draft 
economic  analysis  that  is  available  for 
public  review  and  comment  during  the 
comment  period  for  this  proposed  rule. 
Send  your  requests  for  copies  of  the 
draft  economic  analysis  to  the  New 
Mexico  Ecological  Services  Field  Office 
(see  AOOHESSES  section). 

American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act 

In  accordance  with  the  Presidential 
Memorandum  of  April  29, 1994,  we 
believe  that,  to  the  maximum  extent 
possible,  Indian  Pueblos  and  Tribes 
should  be  the  governmental  entities  to 
manage  their  lands  and  tribal  trust 
resources.  To  this  end,  we  support  tribal 
measures  that  preclude  the  need  for 
Federal  conservation  regulations.  We 
provide  technical  assistance  to  Indian 
Pueblos  and  Tribes  who  ask  for 
assistance  in  developing  and  expanding 
tribal  programs  for  the  management  of 
healthy  ecosystems  so  that  Federal 
conservation  regulations,  such  as 
designation  of  critical  habitat,  on  tribal 
lands  are  unnecessary.  , 

The  Presidential  Memorandum  of 
April  29, 1994,  also  requires  us  to 
consult  with  the  Indian  Pueblos  and 
Tribes  on  matters  that  affect  them,  and 
section  4(b)(2)  of  the  Act  requires  us  to 
gather  information  regarding  the 
designation  of  critical  habitat  and  the 
effects  thereof  bom  all  relevant  sources, 
including  Indian  Pueblos  and  Tribes. 
Recognizing  a  govemment-to- 
govemment  relationship  with  Indian 
Pueblos  and  Tribes  and  our  Federal 
trust  responsibility,  we  have  and  will 
continue  to  consult  with  the  Indian 
Pueblos  and  Tribes  that  might  be 
affected  by  the  designation  of  critical 
habitat. 

We  will  make  every  effort  to  consult 
with  the  affected  Indian  Pueblos  and 
Tribes  during  the  comment  period  for 
this  proposed  rule  to  gain  ii^ormation 
on:  (1)  possible  effects  if  critical  habitat 
were  designated  on  Tribal  lands;  and  (2) 
possible  effects  on  tribal  resources 
resulting  from  the  proposed  designation 
of  critical  habitat  on  non-tribal  lands. 
We  will  meet  writh  each  potentiadly 
affected  Pueblo  or  Tribe  to  ensiu«  that 
govemment-to-govemment  consultation 
on  proposed  critical  habitat  issues 
occurs  in  a  timely  manner. 


Designation  of  Critical  Habitat  on  Tribal 
Lands 

Section  3(5)  of  the  Act  defines  critical 
habitat,  in  part,  as  areas  within  the 
geographical  area  occupied  by  the 
species  "on  which  are  found  those 
physical  and  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (11)  which  may  require 
special  management  considerations  and 
protection."  We  included  lands  of  the 
Indian  Pueblos  of  Cochiti,  Santo 
Domingo,  San  Felipe,  Santa  Ana, 
Sandia,  and  Isleta  in  this  proposed 
designation  of  critical  habitat  for  the 
silvery  miimow. 

As  provided  under  section  4(b)(2)  of 
the  Act,  we  are  soliciting  information  on 
the  possible  economic  and  other 
impacts  of  critical  habitat  designation, 
and  we  will  continue  to  work  with  the 
Indian  Pueblos  and  Tribes  in  developing 
volimtary  measures  adequate  to 
conserve  silvery  minnow  on  tribal 
lands.  If  any  of  these  Indian  Pueblos  and 
Tribes  submit  management  plans,  we 
will  consider  whether  these  plans 
provide  adequate  special  management 
or  protection  for  the  species,  and  we 
will  further  weigh  the  benefits  of 
including  these  areas  versus  the  benefits 
of  excluding  these  areas  under  section 
4(b)(2)  of  the  Act.  We  will  use  this 
information  in  determining  which,  if 
any,  tribal  lands  should  be  excluded  in 
the  final  designation  of  critical  habitat 
for  the  silvery  minnow. 

Effects  on  Tribal  Trust  Resources  From 
Critical  Habitat  Designation  on  Non- 
Tribal  Lands 

We  do  not  anticipate  that  the  proposal 
of  critical  habitat  on  non-tribtd  lands 
will  result  in  any  impact  on  tribal  trust 
resources  or  the  exercise  of  tribal  rights. 
However,  in  complying  with  our  tribal 
trust  responsibilities,  we  must 
commimicate  with  all  Indian  Pueblos 
and  Tribes  potentially  affected  by  the 
designation.  Therefore,  we  are  soliciting 
information  from  the  Indian  Pueblos 
and  Tribes  and  will  arrange  meetings 
with  them  during  the  comment  period 
on  potential  effects  to  them  or  their 
resources  that  may  result  from  critical 
habitat  designation.  We  sent 
preproposal  letters  to  all  affected  Indian 
Pueblos  including  Cochiti,  Santo 
Domingo,  San  Felipe,  Santa  Ana, 
Sandia,  Isleta,  and  San  Juan,  and 
solicited  additional  information  from 
them  regarding  biological,  cultiu^, 
social,  or  economic  data  that  were 
pertinent  to  the  HIS  process.  We  will 
continue  to  provide  assistance  to  and 
cooperate  with  Indian  Pueblos  and 
Tribes  that  potentially  could  be  affected 
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by  this  proposed  critical  habitat 
designation  at  their  request. 

Public  Comments  Solicited 

We  intend  to  make  any  final  action 
resulting  from  this  proposed  rule  to  be 
as  accurate  and  as  effective  as  possible. 
Therefore,  we  are  soliciting  comments 
or  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

1.  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  excluding  areas  will 
outweigh  the  benefits  of  including  areas 
as  critical  habitat.  Specifically  we  ask  if 
there  is  adequate  special  management 
and  protection  in  place  on  any  lands 
included  in  this  proposed  rule  to  allow 
us  not  to  designate  these  lands  as 
critical  habitat.  We  also  seek 
information  concerning  New  Mexico  or 
Texas  State  water  rights  issues  (e.g.,  Rio 
Grande  Compact  delivery  obligations) 
and  how  designation  of  critical  habitat 
might  affect  these  uses.  We  also  request 
assistance  in  describing  the  existing 
conditions  for  the  river  reach  below  San 
Acacia  Diversion  Dam  on  the  middle 
Rio  Grande.  For  these  and  other  areas 
that  have  the  potential  for  low  or  no 
flow  events,  we  are  soliciting  comments 
or  information  relating  to  the  proposed 
designation  of  critical  habitat  that 
includes  areas  that  may  experience 
these  conditions.  In  addition,  we  are 
seeking  comments  on  the  primary 
constituent  elements  and  how  they 
relate  to  the  existing  conditions  (i.e., 
flow  regime)  in  the  middle  Rio  Grande. 

2.  We  ask  whether  areas  or  river 
reaches  suggested  in  the  Recovery  Plan 
for  potential  reestablishment  of  the 
silvery  minnow,  which  are  not  included 
in  this  proposed  rule,  should  be 
designated  as  critical  habitat.  We  are 
further  soliciting  information  or 
comments  concerning  our  conservation 
strategy  for  the  silvery  minnow.  We 
believe  that,  in  particular,  the 
development  of  one  or  more 
experimental  populations  provides  a 
conservation  benefit  for  the  silvery 
minnow  that  outweighs  the 
conservation  benefit  of  designating  areas 
as  critical  habitat.  Depending  on  public 
comments,  information,  or  data 
received,  we  will  evaluate  whether  the 
areas  we  have  determined  are  essential 
for  the  conservation  of  the  silvery 
minnow  (i.e.,  the  river  reach  of  the 
middle  Pecos  and  lower  Rio  Grande  in 
Big  Bend  National  Park  and  downstream 
to  the  Terrell/Val  Verde  County  line) 


should  be  designated  as  criticd  habitat, 
and  critical  habitat  could  be  revised  as 
appropriate. 

3.  Specific  information  on  the  amount 
and  distribution  of  silvery  minnow 
habitat,  and  what  habitat  is  essential  to 
the  conservation  of  the  species  and  why; 

4.  Land  use  practices  and  ciurent  or 
plaimed  activities  in  the  subject  areas, 
including  comments  or  information 
relating  to  the  300-foot  lateral  width, 
and  their  possible  impacts  on  proposed 
critical  habitat; 

5.  Any  foreseeable  economic  or  other 
impacts  resulting  &t>m  the  proposed 
designation  of  critical  habitat  including, 
in  particular,  any  impacts  on  small 
entities  or  families;  and 

6.  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  silvery  minnow,  such  as 
those  derived  from  nonconsumptive 
uses  (e.g.,  hiking,  camping,  birding, 
enhanced  watershed  protection, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs). 

We  are  also  seeking  additional 
information  about  the  silvery  minnow's 
status  and  would  like  information  on 
any  of  the  following: 

1.  The  location  of  silvery  minnow 
populations; 

2.  Any  additional  information  about 
the  silvery  minnow's  range, 
distribution,  and  population  sizes;  and 

3.  Any  current  or  planned  activities 
(i.e.,  threats  or  recovery  actions)  in  or 
near  areas  occupied  by  the  silvery 
minnow. 

aarityoftheRule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  dociunent  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  document?  (5)  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand?  Send  a  copy  of  any  written 
comments  about  how  we  could  make 
this  rule  easier  to  understand  to:  Office 
of  Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street  NW., 
Washington,  DC  20240. 

Our  practice  is  to  make  comments 
that  we  receive  on  this  rulemaking. 


including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individud  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  Federal 
law.  In  some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
Federal  law.  If  you  wish  for  us  to 
withhold  yoiu  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  including  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Peer  Review 

In  accordance  with  oiu*  policy 
published  on  July  1. 1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  soimd  data, 
assimiptions,  and  analyses.  We  will 
send  copies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Register  to  these  peer 
reviewers.  We  will  invite  these  peer 
reviewers  to  comment,  during  the 
public  comment  period,  on  the  specific 
assumptions  and  conclusions  regarding 
the  proposed  designation  of  critical 
habitat. 

We  will  consider  all  comments  and 
information  received  during  the 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposed 
rule.  It  is  important  to  note  that  we  have 
not  proposed  critical  habitat  designation 
for  two  areas  that  we  have  determined 
are  essential  for  the  conservation  of  the 
silvery  minnow  (i.e..  the  river  reach  of 
the  middle  Pecos  and  lower  Rio  Grande 
in  Big  Bend  National  Park  and 
downstream  to  the  Terrell/Val  Verde 
County  line).  We  believe  that  our 
conservation  strategy  of  developing  one 
or  more  experimental  populations 
outweighs  the  benefits  that  would  be 
provided  to  the  silvery  miimow  by 
including  these  areas  within  a 
designation  of  critical  habitat.  However, 
depending  on  public  comments, 
information,  or  data  received,  we  will 
evaluate  whether  these  areas  within  the 
silvery  miimow's  historical  raiige 
should  be  designated  as  critical  habitat. 
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and  critical  habitat  could  be  revised  as 
appropriate. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposed  rule,  if 
requested.  Given  the  high  likelihood  of 
multiple  requests  we  have  scheduled 
two  public  hearings.  We  will  hold 
public  hearings  in  Socorro,  New 
Mexico,  on  June  25,  2002;  and  in 
Albuquerque,  MM,  on  June  26,  2002  (see 
ADDRESSES  section  for  times  and 
locations).  Annoimcements  for  the 
public  hearings  will  be  made  in  local 
newspapers. 

Written  comments  submitted  during 
the  comment  period  receive  equal 
consideration  with  those  comments 
presented  at  a  public  hearing. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB),  under  Executive  Order  12866. 

1.  We  have  prepared  a  draft  economic 
analysis  to  assist  us  in  considering 
whether  areas  should  be  excluded 
pursuant  to  section  4(b)(2)  of  the  Act. 
The  draft  analysis  indicates  that  this 
rule  will  not  have  an  annual  economic 
effect  of  $100  million  or  more  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment^  or 
other  units  of  government.  Under  the 
Act,  critical  habitat  may  not  be 
destroyed  or  adversely  modified  by  a 
Federal  agency  action;  the  Act  does  not 
impose  any  restrictions  related  to 
critical  habitat  on  non-Federal  persons 
imless  they  are  conducting  activities 
funded  or  otherwise  sponsored  or 
permitted  by  a  Federal  agency. 

2.  As  discussed  above.  Federal 
agencies  would  be  required  to  ensiu-e 
that  their  actions  do  not  destroy  or 
adversely  modify  designated  critical 
habitat  of  the  silvery  minnow.  Because 
of  the  potential  for  impacts  on  other 
Federal  agencies  activities,  we  will 
review  this  proposed  action  for  any 


inconsistencies  with  other  Federal 
agency  actions. 

3.  We  believe  that  this  rule,  if 
finalized,  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients,  except  those 
involving  Federal  agencies  which  would 
be  required  to  ensiue  that  their  activities 
do  not  destroy  or  adversely  modify 
designated  critical  habitat.  As  discussed 
above,  we  do  not  anticipate  that  the 
adverse  modification  prohibition  (from 
critical  habitat  designation)  will  have 
any  significant  economic  effects  such 
that  it  will  have  an  annual  economic 
effect  of  $100  million  or  more. 

4.  0MB  has  determined  that  the 
critical  habitat  portion  of  this  rule  will 
raise  novel  legal  or  policy  issues  and,  as 
a  result,  this  rule  has  imdergone  OMB 
review.  The  pspposed  rule  follows  the 
requirements  tor  proposing  critical 
habitat  contained  in  the  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996;  5  U.S.C.  804(2)), 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  are  certifying  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 


The  following  discussion  explains  our 
rationale. 

The  economic  analysis  determined 
whether  this  proposed  critical  habitat 
designation  potentially  affects  a 
"substantial  number"  of  small  entities 
in  coimties  supporting  proposed  critical 
habitat  areas.  It  also  quantifies  the 
probable  number  of  small  businesses 
that  experience  a  "significant  effect." 
While  SBREFA  does  not  explicitly 
define  either  "substantial  nimiber"  or 
"significant  effect."  the  Small  Business 
Administration  (SBA)  and  other  Federal 
agencies  have  interpreted  these  terms  to 
represent  an  impact  on  20  percent  Or 
more  of  the  small  entities  in  any 
industry  and  an  effect  equal  to  three 
percent  or  more  of  a  business'  aimual 
sales. 

Based  on  the  past  consultation  history 
for  the  silvery  minnow,  wastewater 
discharges  from  municipal  treatment 
plants  are  the  primary  activities 
anticipated  to  be  affected  by  the 
designation  of  critical  habitat  that  could 
affect  small  businesses.  To  be 
conservative,  (i.e.,  more  likely  to 
overstate  impacts  than  understate  them), 
the  economic  analysis  assumes  that  a 
unique  company  will  undertake  each  of 
the  projected  consultations  in  a  given 
year,  and  so  the  number  of  businesses 
affected  is  equal  to  the  total  annual 
number  of  consultations  (both  formal 
and  informal). 

First,  the  number  of  small  businesses 
affected  is  estimated.  As  shown  in 
Exhibit  1  below,  the  following 
calculations  yield  this  estimate: 

•  Estimate  the  number  of  businesses 
within  the  study  area  affected  by  section 
7  implementation  annuedly  (assumed  to 
be  equal  to  the  number  of  annual 
consultations); 

•  Calculate  the  percent  of  businesses 
in  the  affected  industry  that  are  likely  to 
be  small; 

•  Calculate  the  nimiber  of  affected 
small  businesses  in  the  affected 
industry; 

•  Calculate  the  percent  of  small 
businesses  likely  to  be  affected  by 
critical  habitat. 


Exhibit  1  .—Estimated  Annual  Number  of  Small  Businesses  Affected  by  Critical  Habitat  Designation:  The 

"Substantial"  Test 


Annual  number  of  affected  businesses  in  industry: 

By  formal  consultation  

(Equal  to  number  of  annual  consultations): ' 

By  informal  consultation 

Total  number  of  all  businesses  in  industry  witfiin  study  area 

Number  of  small  businesses  in  industry  within  study  area 

Percent  of  businesses  that  are  small  (Number  of  small  businesses)/(Total  Number  of  tMJSinesses) 


0.13 

0.75 
6 
6 
100% 
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Exhibit  1.— Estimated  Annual  Number  of  Small  Businesses  Affected  by  Critical  Habitat  Designation:  The 

"Substantial"  Test— Continued 


Industry  name 


Annual  number  of  small  businesses  affected  (Number  affected  businesses)  *  (Percent  of  small  businesses)  

Annual  percentage  of  small  businesses  affected  (Number  of  small  businesses  affected)/(Total  number  of  small  businesses);  >20 
percent  is  substantial. 


Sanitary 
sen/ices 
SIC  4959 


0.86 
15% 


'  Note  that  because  these  values  represent  the  probability  that  small  businesses  will  be  affected  dunng  a  one-year  time  period,  calculations 
may  result  in  fractions  of  businesses.  This  is  an  acceptable  result,  as  these  values  represent  the  probability  that  small  businesses  will  be 
affected. 


This  calculation  reflects  conservative 
Eusumptions  and  nonetheless  yields  an 
Bstimate  that  is  still  far  less  than  the  20 
percent  threshold  that  would  be 
considered  "substantial."  As  a  result, 
this  analysis  concludes  that  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  not  result 
from  the  designation  of  critical  habitat 
for  the  silvery  minnow.  Nevertheless,  an 
estimate  of  the  niunber  of  small 
businesses  that  will  experience  effects  at 
a  significant  level  is  provided  below. 

Costs  of  critical  habitat  designation  to 
small  businesses  consist  primarily  of  the 
cost  of  participating  in  section  7 
consultations  and  die  cost  of  project 
modifications.  To  calculate  the 
likelihood  that  a  small  business  will 
experience  a  significant  effect  from 


critical  habitat  designation  for  the 
silvery  minnow,  the  following 
calculations  were  made: 

•  Calculate  the  per-business  cost. 
This  consists  of  the  unit  cost  to  a  third 
party  of  participating  in  a  section  7 
consultation  (formal  or  informal)  and 
the  unit  cost  of  associated  project 
modifications.  To  be  conservative,  the 
economic  analysis  uses  the  high-end 
estimate  for  each  cost, 

•  Determine  the  amount  of  annual 
sales  that  a  company  would  need  to 
have  for  this  per-business  cost  to 
constitute  a  "significant  effect."  This  is 
calculated  by  dividing  the  per-business 
cost  by  the  three  percent  "significance" 
threshold  value. 

•  Estimate  the  likelihood  that  small 
businesses  in  the  study  area  will  have 


aimual  sales  equal  to  or  less  than  the 
threshold  amount  calculated  above. 
This  is  estimated  using  national 
statistics  on  the  distribution  of  sales 
within  industries. 

•  Based  on  the  probability  that  a 
single  business  may  experience 
significant  effects,  calculate  the 
expected  value  of  the  number  of 
businesses  likely  to  experience  a 
significant  effect. 

•  Calculate  the  percent  of  businesses 
in  the  study  area  within  the  affected 
industry  that  are  likely  to  be  affected 
significantly. 

Calculations  for  costs  associated  with 
designating  critical  habitat  for  the 
silvery  minnow  are  provided  in  Exhibit 
•  2  below. 


Exhibit  2.— Estimated  Annual  Effects  on  Small  Businesses:  The  "Significant  Effect"  Test 


Industry 


Sanitary  services  SIC  4959 


Formal  con- 
sultations 
with  project 
modifications 


Informal  con- 
sultations 


Annual  Number  of  Small  Businesses  Affected  (From  Exhibit  8-1)  

Per-Business  Cost  

Level  of  Annual  Sales  Below  Which  Effects  Would  Be  Significant  (Per-Business  Cost/3%) 

Probability  That  Per-Business  Cost  Is  Greater  Than  3%  of  Sales  for  Small  Business' 

Probable  Annual  Number  of  Small  Businesses  Experiencing  Significant  Effects  (Number  Small  Businesses)* 
(Probability  of  Significant  Effect). 

Total  Annual  Number  of  Small  Businesses  Bearing  Significant  Costs  in  Industry 

Total  Annual  Percentage  of  Small  Businesses  Bearing  Significant  Costs  in  Industry  


0.13 

S^.JOO 

$1,136,667 

48% 

0.06  


0.75 

$2,900 

$96,667 

3% 

0.02 


0.06 

1.4% 


'  This  probability  is  calculated  based  on  national  industry  statistics  obtained  from  the  Robert  Monis  Associated  Annual  Statement  of  Studies: 
2001-2002,  which  provides  data  on  the  distribution  of  annual  sales  in  an  Industry  within  the  following  ranges:  $0-1  million,  $1-3  million,  $3-5 
million.  $5-10,  $10-25  million,  and  $25+  million.  This  analysis  uses  the  ranges  that  tall  within  the  SBA  definition  of  small  businesses  (i.e.,  for  in- 
dustries in  which  small  businesses  have  sales  of  less  than  $5.0  million,  It  uses  $0-1  million,  $1-3  million,  and  $3-5  million)  to  estimate  a  dis- 
tribution of  sales  for  small  businesses.  It  then  calculates  the  probability  that  small  businesses  have  sales  below  the  threshold  value  using  the  fol- 
lowing components:  (1)  All  small  businesses  (expressed  as  a  percentage  of  all  small  businesses)  in  ranges  whose  upper  limits  tall  below  the 
threshold  value  experience  the  costs  as  significant;  (2)  for  the  range  in  which  the  threshold  value  falls,  the  percentage  of  companies  in  the  bin 
that  fall  below  the  threshold  value  is  calculated  as  [(threshold  value  -  range  minimum)/(bin  maximum  -  range  minimum)]  x  percent  of  small  busi- 
nesses captured  in  range.  This  percentage  is  added  to  the  percentage  of  small  businesses  captured  in  each  of  the  lower  ranges  to  reach  the 
total  probability  that  small  businesses  have  sales  below  the  threshold  value.  Note  that  in  instances  in  which  the  threshold  value  exceeds  the  defi- 
nition of  small  businesses  (i.e.,  the  threshold  value  is  $10  million  and  the  definition  of  small  businesses  is  sales  less  than  $5.0  million),  all  small 
businesses  experience  the  effects  as  significant. 


Because  the  costs  associated  with 
lesignating  critical  habitat  for  the 
silvery  minnow  are  likely  to  be 
significant  for  less  than  one  small 
businesses  per  year  (approximately  one 
percent  of  the  small  businesses  in  the 


sanitary  services  industry)  in  the 
affected  counties,  the  economic  analysis 
concludes  that  a  significant  economic 
impact  on  a  substantial  nimiber  of  staall 
entities  will  not  result  from  the 
designation  of  critical  habitat  for  the 


silvery  minnow.  This  would  be  true 
even  if  all  of  the  effects  of  section  7 
consultation  on  these  activities  were 
attributed  solely  to  the  critical  habitat 
designation. 
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Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.0. 13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  We 
have  a  very  good  consultation  history 
for  silvery  minnow;  thus,  we  can 
describe  the  kinds  of  actions  that  have 
undergone  consultations.  Within  the 
middle  Rio  Grande  proposed  critical 
habitat  unit,  the  BLM  has  the  highest 
likelihood  of  any  Federal  agency  to 
undergo  section  7  consultation  for 
actions  relating  to  energy  supply, 
distribution,  or  use.  However,  since 
1994,  the  BLM  has  not  conducted  any 
consultations  for  resource  management 
plans  that  related  to  energy  supply, 
distribution,  or  use.  We  do  not 
anticipate  the  development  of  oil  and 
gas  leases  within  the  area  we  are 
proposing  to  designate  as  critical  habitat 
(J.  Smith,  pers.  comm.  2001). 
Nevertheless,  if  we  were  to  consult  on 
a  proposed  BLM  energy-related  action, 
the  outcome  of  that  consultation  likely 
would  not  differ  firom  the  BLM's  policy 
of  not  allowing  oil  and  gas  development 
within  the  100-year  floodplain.  For 
these  reasons,  we  do  not  anticipate,  this 
rule  will  be  a  significant  regulatory 
action  under  Executive  Order  12866, 
and  it  is  not  expected  to  significantly 
afiiect  energy  suppUes,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no- 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  ISOletseq.)  . 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

1.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
a^cted  only  to  the  extent  that  any  of 
their  actions  involving  Federal  funding 
or  authorization  must  not  destroy  or 
adversely  modify  the  critical  habitat  or 
take  the  species  under  section  9. 

2.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year  (i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act). 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  the  proposed  Usting  and 


designation  of  critical  habitat  for  the 
silvery  minnow.  The  takings 
implications  assessment  concludes  that 
this  proposed  rule  does  not  pose 
significant  takings  implications.  A  copy 
of  this  assessment  is  available  by 
contacting  the  New  Mexico  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

Based  on  the  above  assessment,  the 
Service  finds  that  this  proposed  rule 
designating  critical  habitat  for  the 
silvery  minnow  does  not  pose 
significant  takings  implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  we  have  considered  whether  this 
rule  has  significant  Federalism  effects 
and  have  determined  that  a  Federalism 
assessment  is  not  required.  In  keeping 
with  £)epartment  of  the  Interior  policy, 
we  requested  information  from  and 
coordinated  development  of  this 
proposed  rule  with  appropriate  resource 
agencies  in  New  Mexico  and  Texas  (i.e., 
during  the  EIS  scoping  period).  We  will 
continue  to  coordinate  any  future 
designation  of  critical  habitat  for  the 
silvery  minnow  with  the  appropriate 
agencies. 

We  do  not  anticipate  that  this 
regulation  will  intrude  on  State  policy 
or  administration,  change  the  role  of  the 
Federal  or  State  govemmmt,  or  affect 
fiscal  capacity.  For  example,  we  have 
conducted  one  formal  consultation  with 
the  Corps  and  BOR,  and  a  non-Federal 
agency  (e.g..  Middle  Rio  Grande 
Conservancy  DistricO  over  actions 
related  to  water  operations  on  the 
middle  Rio  Grande  (Service  2001b). 
Althou^  this  consultation  was 
conducted  after  critical  habitat 
designation  for  the  silvery  minnow  was 
removed  pursuant  to  court  order,  we  do 
not  believe  that  this  designation  of 
critical  habitat  will  have  significant 
Federalism  effects.  For  example,  in  the 
recent  formal  section  7  consultation,  the 
Middle  Rio  Grande  Conservancy 
District's  regulatory  burden  requirement 
was  only  affected  to  the  extent  that  they 
were  acting  as  the  United  States'  agent 
over  the  operation  and  maintenance  of 
focilities.  If  this  critical  habitat 
designation  is  finalized,  Federal 
agencies  also  must  ensure,  through 
section  7  consultation  with  us,  that  their 
activities  do  not  destroy  or  adversely 
modify  designated  critical  habitat. 
Nevertheless,  we  do  not  anticipate  that 
the  amount  of  supplemental  instream 
flow,  provided  by  past  consultations 
(e.g..  Service  2001b),  will  increase 
because  an  area  is  designated  as  critical 
habitat.  This  rule  also  will  not  change 
the  appropriation  of  water  rights  within 
the  area  proposed  to  be  designated  as 


critical  habitat.  For  these  reasons,  we  do 
not  anticipate  that  the  designation  of 
critical  habitat  will  change  State  policy 
or  administration,  change  the  role  of  the 
Federal  or  State  government,  or  affect 
fiscal  capacity. 

Within  the  300-foot  lateral  width, 
designation  of  critical  habitat  could 
trigger  additional  review  of  Federal 
activities  imder  section  7  of  the  Act,  and 
may  result  in  additional  requirements 
on  Federal  activities  to  avoid  destroying 
or  adversely  modifying  critical  habitat. 
Any  action  that  lacked  Federal 
involvement  would  not  be  affected  by 
the  critical  habitat  designation.  Should 
a  Federally  funded,  permitted,  or 
implemented  project  be  proposed  that 
may  affect  designated  critical  habitat, 
we  will  work  with  the  Federal  action 
agency  and  any  applicant,  through 
section  7  consultation,  to  identify  ways 
to  implement  the  proposed  project 
while  minimizing  or  avoiding  any 
adverse  effect  to  the  species  or  critical 
habitat.  In  our  experience,  the  vast 
majority  of  such  projects  can  be 
successfully  implemented  with  at  most 
minor  changes  that  avoid  significant 
economic  impacts  to  project 
proponents. 

Ine  designation  may  have  some 
benefit  to  these  governments  in  that  the 
areas  essential  to  the  conservation  of  the 
species  would  be  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  would  be  identified.  While  this 
definition  and  identification  does  not 
altw  where  and  what  Federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning  (rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur). 

Civil  Justice  Refonn 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  would  not 
unduly  burden  the  judicial  system  and 
would  meet  the  requirements  of  sections 
'3(a)  and  3(b)(2)  of  the  Order.  We 
propose  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
silvery  miimow. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  (0MB)  under  44  U.S.C.  3501 
et  seq.  This  rule  will  not  impose  new 
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record-keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  they  display  a 
ciurently  valid  0MB  control  niunber. 

National  Environmental  Policy  Act 

It  is  our  position  that,  outside  the 
enth  Circuit,  we  do  not  need  to 
prepare  environmental  analyses  as 
defined  by  the  NEPA  in  connection  with 
designating  critical  habitat  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244).  This 
assertion  was  upheld  in  the  Ninth 
Circuit  Douglas  County  v.  Babbitt,  48 
F.3d  1495  (9th  Cir.  1995),  cert,  denied. 
116  S.  Ct.  698  (1996).  However,  when 
the  range  of  the  species  includes  States 
within  the  Tenth  Circuit,  such  as  that  of 
the  silvery  minnow,  pursuant  to  the 
Tenth  Circuit  ruling  in  Catron  County 
Board  of  Commissioners  v.  U.S.  Fish 
and  Wildlife  Service,  75  F.3d  1429  (10th 
Cir.  1996),  we  will  undertake  a  NEPA 
analysis  for  critical  habitat  designation. 
Additionally,  on  November  21,  2000, 
the  United  States  District  Court  for  the 
District  of  New  Mexico,  in  Middle  Rio 
Grande  Conservancy  District  v.  Babbitt, 
Civ.  Nos.  99-870,  99-872  and  99- 
1445M/RLP  (Consolidated)  set  aside  the 
July  9, 1999,  critical  habitat  designation 
and  ordered  us  to  issue  within  120  days 
both  an  EIS  and  a  new  proposed  rule 
designating  critical  habitat  for  the 
silvery  minnow.  We  have  prepared  the 
draft  EIS  pursuant  to  that  court  order. 

Gov«niBient-to-Govemiiieiit 
Relationship  With  Indian  Pueblos  and 
Tribes 


y 


In  accordance  with  the  Secretarial 
brder  3206,  "American  Indian  Tribal 
Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
Species  Act"  (June  5, 1997),  the 
President's  memorandum  of  April  29, 
1994,  "Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  requirement  at  512  DM  2,  we 
understand  that  recognized  Federal 
Indian  Pueblos  and  Tribes  must  be 
related  to  on  a  Govemment-to- 
Govemment  basis.  Therefore,  we  are 
soliciting  information  from  the  Indian 
Hieblos  and  Tribes  and  will  arrange 


meetings  with  them  during  the 
comment  period  on  potential  effects  to 
them  or  their  resources  that  may  result 
from  critical  habitat  designation. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  New  Mexico  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

Authors 

The  primary  authors  of  this  notice  are 
the  New  Mexico  Field  Office  staff  (see 
ADDRESSES  section). 

List  of  Sul^ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements,  Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  R^[ulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Autbority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  Amend  §  17.9S(e)  by  revising 
critical  habitat  for  the  Rio  Grande 
silvery  minnow  [Hybognathus  amarus), 
to  read  as  follows. 

117.95    Critical  habHal-fish  and  witdNfs. 


ie) Fishes.*  •  • 

Rio  Grande  Silvery  Minnow  {Hybognathus 
amarus) 

(1)  Proposed  critical  habitat  is  depicted  for 
Socorro,  Valencia,  Bernalillo,  and  Sandoval, 
Counties,  New  Mexico:  on  the  map  and  as 
described  below. 

(2)  For  each  river  reach  proposed,  the  up- 
and  downstream  boundaries  are  described 
below.  Proposed  critical  habitat  includes  the 
stream  channels  within  the  identified  river 
reaches  and  areas  within  these  reaches 
included  within  the  existing  levees,  or  if  no 
levees  are  present,  then  within  a  lateral 
distance  of  91.4  m  (300  ft)  on  each  side  of 
the  river  width  at  bankfull  discharse. 
Bankfull  discharge  is  the  flow  at  which  water 
begins  to  leave  the  channel  and  move  into 
the  floodplain. 

(3)  Within  these  areas  the  primary 
constituent  elements  include,  but  are  not 
limited  to,  those  habitat  components  that  are 
essential  for  the  primary  biological  needs  of 
foraging,  sheltering,  and  reproduction.  These 
elements  include  the  following; 

(i)  A  hydrologic  regime  that  provides 
sufficient  flowing  water  with  low  to 


moderate  currents  capable  of  forming  and 
maintaining  a  diversity  of  aquatic  habitats, 
such  as,  but  not  limited  to:  backwaters  (a 
body  of  water  connected  to  the  main  channel, 
but  with  no  appreciable  flow),  shallow  side 
channels,  pools  (that  portion  of  the  river  that 
is  deep  with  relatively  little  velocity 
compared  to  the  rest  of  the  channel),  eddies 
(a  pool  with  water  moving  opposite  to  that 
in  the  river  channel),  and  runs  (flowing  water 
in  the  river  channel  without  obstructions)  of 
varying  depth  and  velocity  necessary  for  eacli 
of  the  particular  silvery  minnow  life-history 
stages  in  appropriate  seasons  (e.g.,  the  silvery 
minnow  requires  habitat  with  sufficient 
flows  from  early  spring  (March)  to  early 
summer  (June)  to  trigger  spawning,  flows  in 
the  summer  (June)  and  fall  (Octol»r)  that  do 
not  increase  prolonged  periods  of  low  or  no 
flow,  and  a  relaUvely  constant  winter  flow 
(November  to  February)); 

(ii)  The  presence  of  eddies  created  by 
debris  piles,  pools,  or  backwaters,  or  other 
refuge  habitat  (e.g.,  connected  oxbows  or 
braided  channels)  within  unimpounded 
stretches  of  flowing  water  of  sufficient  length 
(i.e.,  river  miles)  that  provide  a  variation  of 
habitats  with  a  wide  range  of  depth  and 
velocities; 

(iii)  Substrates  of  predominantly  sand  or 
silt;  and 

(iv)  Water  of  sufficient  quality  to  maintain 
natural,  daily,  and  seasonally  variable  water 
temperatures  in  the  approximate  range  of 
greater  than  1  °C  (35  *F)  and  less  than  30  "C 
(85  "F)  and  reduce  degraded  conditions 
(decreased  dissolved  oxygen,  increased  p.H., 
etc.). 

(4)  Proposed  critical  habitat  is  depicted  on 
the  following  map  for  the  Middle  Rio  Grande, 
which  includes  the  area  from  Cochiti 
Reservoir  downstream  to  the  Elephant  Butte 
Dam,  Sandoval,  Bernalillo,  Valencia,  and 
Socorro  Counties.  New  Mexico.  The  stream 
reaches  in  the  middle  Rio  Grande  include: 

(i)  Jemez  Canyon  Reach — B  km  (  5  mile)  of 
river  immediately  downstream  of  Jemez 
Canyon  Reservoir  to  the  confluence  of  the 
Rio  Grande; 

(ii)  Cochiti  Diversion  Dam  to  Angostura 
Diversion  Dam  (Cochiti  Reach) — 34  km  (21 
mile)  of  river  immediately  downstream  of 
Cochiti  Reservoir  to  the  Angostura  Diversion 
Dam; 

(iii)  Angostura  Diversion  Dam  to  Isleta 
Diversion  Dam  (Angostura  Reach)— 61  km 
(38  mile)  of  river  immediately  downstream  of 
the  Angostura  Diversion  Dam  to  the  Isleta 
Diversion  Dam; 

(iv)  Isleta  Diversion  Dam  to  San  Acacia 
Diversion  Dam  (Isleta  Reach) — 90  km  (56  mi) 
of  river  immediately  downstream  of  the  Isleta 
Diversion  Dam  to  the  San  Acacia  Diversion 
Dam;  and 

(v)  San  Acacia  Diversion  Dam  to  the 
Elephant  Butte  Dam  (San  Acacia  Reach)-147 
km  (92  mi)  of  river  immediately  downstream 
of  the  San  Acacia  Diversion  Dam  to  the 
Elephant  Butte  Dam. 

(vi)  Map  Follows: 
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General  Location  of  Proposed  Critical  Habitat 
for  the  Rio  Grande  Silvery  Minnow 

(HybognaVius  amarus) 

Middle  Rio  Grande  Reach 
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Not  Proposed  as  Ciiticai  Habitat 
^^  Proposed  Critical  Hakntat 


N 


Use  Constraints:  This  m^  is  intended  to  t)e  used  as  a  guide  to  ttie  general 
area  of  proposed  Rio  Grande  silvery  mirmow  critical  habitat.  Included  in  the 
designation  is  a  riparian  zone  that  runs  up  to  300  /isef  on  each  side  of  the 
designated  rea(^ies  of  the  Rio  Grande  and  Jemez  River.  Lines  portraying 
critical  habitat  have  been  made  thicker  for  presentation  purposes  only. 
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(5)  This  designation  does  not  include  the 
ephemeral  or  perennial  irrigation  canals  and 
ditches  outside  of  natural  stream  channels, 
including  the  low  flow  conveyance  channel 
that  is  adjacent  to  a  portion  of  the  stream 
reach  within  the  middle  Rio  Grande  (i.e., 
downstream  of  the  southern  boundary  of 
Bosque  del  Apache  National  Wildlife  Refuge 
to  the  Elephant  Butte  Dam). 

(6)  The  area  inundated  by  Elephant  Butte 
Reservoir  does  not  provide  those  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  and  is  specifically 
excluded  by  definition  from  the  proposed 


critical  habitat.  We  define  the  reservoir  as 
that  part  of  the  body  of  water  impounded  by 
the  dam  where  the  storage  waters  are  lentic 
(relatively  still  waters)  and  not  part  of  the 
lotic  (flowing  water)  river  channel. 

(7)  Lands  located  within  the  exterior 
boundaries  of  the  proposed  critical  habitat 
designation  (i.e.,  within  the  existing  levees, 
or  if  no  levees  are  present,  then  within  a 
lateral  distance  of  91.4  m  (300  ft]  on  each 
side  of  the  stream  width  at  bankfuU 
discharge),  but  that  are  not  considered 
critical  habitat  and  are  therefore  excluded  by 
definition,  include  existing  paved  roads; 


bridges;  parking  lots;  dikes;  levees;  diversion 
structures;  railroad  tracks;  railroad  trestles; 
active  gravel  pits;  cultivated  agricultural 
land;  and  residential,  commercial,  and 
industrial  developments. 


Dated:  May  23.  2002 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  02-14141  Filed  6-5-02;  8:45  am] 
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Nonprofit  Organization  Participation  in 
Certain  FHA  Single  Family  Activities; 
Placement  and  Removal  Procedures;  Final 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  200 
[Docket  No.  FR-458&-F-02] 
RIN  2502-AH49 

Nonprofit  Organization  Participation  in 
Certain  FHA  Single  Family  Activities; 
Placement  and  Removal  Procedures 

agency:  OfBce  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
regulatory  placement  and  removal 
procediu^s  for  HUD's  Nonprofit 
Organization  Roster.  The  Roster  lists 
nonprofit  organizations  that  HUD  has 
determined  are  qualified  to  participate 
in  certain  specified  Federal  Housing 
Administration  (FHA)  single  family 
activities.  These  activities  may  include 
acting  as  a  mortgagor;  purchasing  HUD's 
Real  Estate  Owned  (REO)  Properties 
(HUD  Homes)  at  a  discount;  providing 
secondary  financing;  and  imposing  legal 
restrictions  on  conveyance  as  part  of 
affordable  housing  programs.  The 
establishment  of  these  placement  and 
removal  procedures  will  better  protect 
participants  in  the  FHA  single  family 
programs  and  safeguard  FHA  insurance 
funds.  This  final  rule  follows 
publication  of  a  September  17,  2001, 
proposed  rule  and  takes  into 
consideration  the  two  public  comments 
received  on  the  proposed  rule.  After 
careful  consideration  of  the  comments, 
HUD  has  decided  to  adopt  the  proposed 
rule  without  change. 
DATES:  Effective  Date:  July  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Room  9266,  Washington,  DC  20410- 
8000;  phone  (202)  708-2700  (this  is  not 
a  toll-free  number).  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION:' 

I.  Background— HUD's  September  17, 
2001,  F^posed  Rule 

On  September  17,  2001  (66  FR  48080), 
HUD  published  a  proposed  rule  to 
establish  regulatory  placement  and 
removal  procedures  for  the  Federal 
Housing  Administration  (FHA) 
Nonprofit  Organization  Roster.  The 
Roster  lists  nonprofit  organizations  that 


HUD  has  determined  are  qualified  to 
participate  in  certain  specified  FHA 
single  family  activities.  FHA  maintains 
the  Roster  to  provide  a  means  for 
mortgagees  and  the  general  public  to 
verify  if  nonprofit  organizations  are 
qualified  to  participate  in  specified  FHA 
activities.  This  Roster  is  cin  important 
part  of  the  FHA  Single  Family  Mortgage 
Insurance  program  because  nonprofit 
organizations  that  are  placed  on  the 
Roster  are  considered  to  be  assets  to' 
FHA  in  increasing  homeownership 
opportunities  and  protecting  FHA 
insurance  funds. 

Nonprofit  organizations  are  important 
participants  in  HUD's  efforts  to  further 
affordable  housing  opportunities  for 
low-  and  moderate-income  persons 
through  the  FHA  single  family 
programs.  FHA's  single  family 
regulations  recognize  a  special  role  for 
nonprofit  organizations  in  conjunction 
with  the  origination  of  new  mortgages, 
disposition  of  homes  by  HUD, 
imposition  of  legal  restrictions  on 
conveyance  as  part  of  affordable 
housing  programs,  and  provision  of 
secondary  financing. 

The  special  role  provided  for 
nonprofit  organizations  in  the  FHA 
regulations  is  intended  only  for  those 
organizations  that  are  financially  viable 
and  actively  involved  in  the  furthering 
of  affordable  housing  in  their 
communities.  However,  currently  there 
are  no  regiUatory  procedures  for  placing 
a  nonprofit  organization  on,  or  for 
removii^  a  poorly  performing  nonprofit 
organization  from,  the  Roster. 
Accordingly,  HUD  issued  the  September 
17,  2001,  proposed  rule  to  estabhsh 
such  policies,  and  to  solicit  public 
comment  on  the  proposed  regiilatory 
changes.  The  establishment  of  these 
placement  and  removal  procedures  will 
better  protect  participants  in  the  FHA 
single  family  programs  and  safeguard 
FHA  insiuance  funds.  The  preamble  to 
the  September  17,  2001,  proposed  rule 
provides  additional  details  regarding  the 
proposed  placement  and  removal 
procedures. 

n.  This  Final  Rule 

This  final  rule  follows  publication  of 
the  September  17,  2001,  proposed  rule, 
and  takes  into  consideration  the  two 
public  comments  received  on  the 
proposed  rule.  The  public  comment 
period  on  the  rule  closed  on  November 
16,  2001.  Comments  were  received  from 
a  State  housing  authority  and  a 
nonprofit  housing  corporation.  After 
careful  consideration  of  the  public 
comments,  HUD  has  decided  to  adopt 
the  September  17,  2001,  proposed  rule 
without  change. 


m.  Discussion  of  Public  Comments 
Received  on  the  September  17,  2001, 
Proposed  Rule 

Comment:  Support  for  proposed  rule. 
The  State  housing  authority  supported 
the  proposed  rule.  The  commenter 
agreed  that  the  placement  and  removal 
procedures  would  better  protect 
participants  in  the  FHA  single  family 
programs  and  safeguard  FHA  insurance 
funds.  The  commenter  wrote  that  the 
proposed  rule  would  assist  housing 
finance  agencies  in  identifying  qualified 
and  financially  viable  nonprofit 
organizations  for  various  collaborative 
ventures.  The  commenter  also  wrote 
that  the  proposed  recertification  process 
would  help  keep  the  Roster  current,  and 
would  not  impose  an  imdue 
administrative  burden  on  nonprofit 
organizations. 

HUD  Response.  HUD  appreciates  the 
commenter's  support.  HUD  agrees  that 
the  regulatory  procedures  will  help 
ensure  that  only  those  nonprofit 
organizations  that  are  financially  viable 
and  actively  involved  in  furthering 
affordable  housing  are  eligible  to 
participate  in  FHA  programs.  As  noted, 
HUD  has  adopted  the  September  17, 
2001,  proposed  rule  without  change. 

Comment:  Reapplication  process 
would  be  unduly  burdensome.  The 
nonprofit  housing  corporation  wrote 
that  the  proposed  two-year 
reapplication  process  for  placement  on 
the  Roster  would  be  \mduly 
burdensome  to  nonprofit  organizations. 
Under  HUD's  proposal,  the  placement  of 
the  nonprofit  organization  on  the  Roster 
would  expire  in  two  years.  The 
nonprofit  organization  would  be 
required  to  reapply  for  placement  on  the 
Roster  before  the  expiration  of  the  two- 
year  period.  The  commenter  wrote  that 
nonprofit  organizations  typically  have 
limited  administrative  funds,  and  may 
not  have  the  resources  to  handle  a 
reapplication  process  every  two  years. 

The  pubUc  commenter  recommended 
that  the  reapplication  process  should  be 
structured  to  only  require  the 
submission  of  any  information  that  has 
changed  since  the  submis'sion  of  the 
nonprofit  organization's  original 
application.  The  commenter  suggested 
that  HUD  notify  nonprofit  organizations 
45  to  60  days  in  advance  of  the  two-year 
expiration  date,  and  provide  the 
nonprofit  with  a  reapplication  form. 
Nonprofit  organizations  would  be 
required  to  return  the  form  within  a 
time  period  specified  by  HUD.  The 
reapplication  form  would  only  require 
that  nonprofit  organizations  detail  any 
significant  changes  to  the  nature  and 
scope  of  their  work,  or  to  the  relevant 
homeownership  programs  they  operate 
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(or  to  indicate  that  no  such  changes 
have  occurred). 

HUD  Response.  HUD  has  not  revised 
the  proposed  rule  in  response  to  the 
commenter's  suggestion.  The 
recertification  process  helps  to  ensiu^ 
that  participating  nonprofit 
organizations  remain  in  compliance 
with  FHA  requirements  and  are  actually 
conducting  the  activities  described  in 
their  affordable  housing  plans.  As  part 
of  the  recertification  process,  nonprofit 
organizations  must  submit  a  detailed 
description  of  the  activities  they  have 
performed  [see  Attachment  5  to  HUD 
Mortgagee  Letter  00-8,  "Nonprofit 
Agency  Participation  in  Single  Family 
FHA  Activities").  1  This  property  listing 
format  allows  FHA  to  conduct  a 
comprehensive  review  of  nonprofit 
performance,  and  to  evaluate  such 
important  factors  as  net  development 
cost  and  the  sales  price  of  resold 
properties.  Relying  on  the  nonprofit 
agency  to  advise  FHA  of  any  significant 
changes,  as  the  public  commenter 
suggests,  woiUd  not  permit  FHA  to 
conduct  these  detailed  reviews. 
Accordingly,  HUD  believes  that  the 
commenter's  recommendation  would  be 
an  insufficient  method  for  identifying 
deficiencies  in  the  nonprofit's  program. 
Further,  HUD  notes  that  nonprofit 
organizations  that  are  recipients  of  HUD 
grants,  or  participate  in  other  fiUD 
activities,  are  required  to  submit  regular 
performance  reports.  The  recertification 
requirement,  therefore,  is  a  familiar 
process  for  these  nonprofit 
organizations,  and  does  not  impose  a 
new  administrative  requirement. 

IV.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  residt  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  Department's 
Office  of  the  Rules  Docket  Clerk,  Room 
102  76 ,  45 1  Seventh  Street ,  S W, 
Washington,  DC  20410-0500. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  described  in  §  200.194 
have  been  approved  by  OMB  in 
connection  with  Mortgagee  Letter  00-8, 
and  assigned  OMB  Control  Number 


•  A  copy  of  Mortgage  Letter  00-8  may  be  obtained 
via  the  HUD  Web  site  at  htlpJ/www.hud.gov. 


2502-0540.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  the  collection 
displays  a  valid  control  number. 

Environmental  Impact 

This  final  rule  establishes  placement 
and  removal  procedures  for  HUD's 
Nonprofit  Organization  Roster.  The  final 
rule  does  not  direct,  provide  for 
assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate,  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactiu^d 
housing,  or  occupancy.  Therefore,  in 
accordance  with  24  CFR  50.19(c)(1),  this 
final  rule  is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  etseq.). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Although 
many  nonprofit  organizations  affected 
by  this  rule  are  small  entities, 
compliance  with  the  rule  is  not 
expected  to  have  a  substantive 
economic  impact.  The  rule  does  not 
discriminate  against  small  entities  or 
disadvantage  them  competitively. 

The  final  rule  establishes  the 
procedure  by  which  a  nonprofit 
organization,  who  has  violated  FHA 
single  family  mortgage  insurance 
program  requirements,  may  be  removed 
fi'om  HUD's  Nonprofit  Organization 
Roster.  Accordingly,  to  the  extent  that 
the  final  rule  has  an  impact  on  small 
entities,  it  will  be  as  a  result  of  actions 
taken  by  small  entities  themselves — that 
is,  violation  of  single  family  program 
regulations  and  requirements.  Fiulher, 
the  final  rule  provides  several 
procedural  safeguards  designed  to 
minimize  any  potential  impact  on  small 
entities.  For  example,  the  rule  grants  a 
nonprofit  organization,  selected  for 
removal  from  the  Roster,  the 
opportimity  to  provide  a  written 
response  and  to  request  a  conference 
regarding  a  proposed  removal.  The  rule 
also  specifies  that  the  official  designated 
by  HUD  to  review  an  appeal  may  not  be 
the  same  HUD  official  involved  in  the 
initial  removal  decision. 


Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  does  not  have  federalism 
implications  and  would  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  govenunents  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  on  the 
private  sector.  This  final  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  principal 
FHA  single  family  programs  are  14.117 
and  14.133. 

List  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity.  Fair  housing,  Home 
improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Minimum 
property  standards,  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies),  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  secimty. 
Unemployment  compensation,  Wages. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24  CFR  . 
part  200  as  follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1702-1 71 5z-21:  42 
U.S.C.  3535(d). 

2.  Add  subpart  F  to  read  as  follows: 
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SubfMrt  F— Placwnent  and  Removal 
Procaduras  for  Participation  in  FHA 
Proorams 

Nonprofit  Organizations 

Sec. 

200. 1 94  Placement  of  nonprofit 
organization  on  Nonprofit  Organization 
Roster. 

200.195  Removal  of  nonprofit  organization 
from  Nonprofit  Organization  Roster. 

Subpart  F— Placement  and  Removal 
Procadurea  for  Participation  In  FHA 
Programs 

Nonprofit  Organizatioii 

f  200.194    Placamant  of  nonprom 
organization  on  Nonprofit  Organization 
Roster. 

(a)  Nonprofit  Organization  Roster. 
HUD  maintains  a  roster  of  nonprofit 
organizations  that  are  qualified  to 
participate  in  certain  specified  FHA 
activities.  In  order  to  be  recognized  as 

a  nonprofit  organization  for  purposes  of 
single  family  regulations  in  this  chapter, 
an  organization  must: 

(1)  Be  included  in  the  Roster;  and 

(2)  Comply  with  any  requirements 
stated  in  a  specific  applicable  provision 
of  the  single  family  regulations  in  this 
chapter. 

(b)  Application.  To  be  included  in  the 
Roster,  a  nonprofit  organization  must 
apply  to  HUD  using  an  application  (or 
materials]  in  a  form  prescribed  by  HUD 
(which  may  require  an  affordable 
housing  program  narrative  for  the 
activities  the  nonprofit  organization 
proposes  to  carry  out).  The  nonprofit 
organization  must  specify  in  its 
application  the  FHA  activities  it 
proposes  to  carry  out. 

(c)  HUD  response  to  application. 
HUD's  review  of  the  application  will 
result  in  one  of  the  following: 

(1)  Approval  of  the  nonprofit 
organization  to  participate  in  all,  or 
some,  of  the  FHA  activities  specified  in 
its  application  and  the  addition  of  the 
nonprofit  organization  to  the  Roster. 

{2)  Rejection  due  to  deficiencies  in  the 
applicatioii.  HUD  will  provide  the 
nonprofit  organization  with  a  period  to 
correct  these  deficiencies. 

(3)  Rejection  due  to  the  nonprofit 
organization's  failure  to  submit  a 
program  that  complies  with  applicable 
single  family  regulations  in  this  chapter. 
Mortgagee  Letters,  or  other  standards  or 
instructions  issued  by  HUD. 

(d)  Reapplication  after  two  years.  The 
placement  of  a  nonprofit  organization 


on  the  Roster  expires  after  two  years. 
The  nonprofit  organization  must 
reapply  for  placement  on  the  Roster,  in 
accordance  with  paragraph  (b)  of  this 
section,  before  expiration  of  the  two- 
year  period. 

§  200.1 95    Removal  of  nonprofit 
organization  from  Nonprofit  Organization 
Roster. 

(a)  Cause  for  removal.  HUD  may 
remove  a  nonprofit  organization  from 
the  FHA  Nonprofit  Organization  Roster 
established  under  §  200.194.  Removal 
may  be  for  any  cause  that  HUD 
determines  to  be  detrimental  to  FHA  or 
any  of  its  programs,  including  but  not 
limited  to: 

(1)  Failure  to  comply  with  applicable 
single  family  regidations  in  this  chapter. 
Mortgagee  Letters  or  other  written 
instructions  or  standards  issued  by 
HUD; 

(2)  Failure  to  comply  with  applicable 
Civil  Rights  requirements; 

(3)  Holding  a  significant  niunber  of 
FHA-insured  mortgages  that  are  in 
default,  foreclosure,  or  claim  status  (in 
determining  the  number  considered 
"significant,"  HUD  may  compare  the 
number  of  insured  mortgages  held  by 
the  nonprofit  organization  against  the 
similar  holdings  of  other  nonprofit 
organizations); 

(4)  Being  debarred  or  suspended, 
subject  to  a  limited  denial  of 
participation,  or  otherwise  sanctioned 
by  HUD; 

(5)  Failure  to  further  all  objectives 
described  in  the  affordable  housing 
program  narrative; 

(6)  Misrepresentation  or  fraudulent 
statements;  or 

(7)  Failure  to  respond  within  a 
reasonable  time  to  HUD  inquiries, 
including  recertification  requests  or 
other  requests  for  further 
documentation. 

(b)  Procedure  for  removal.  A  nonprofit 
organization  that  is  debarred  or 
suspended  or  subject  to  a  limited  denial 
of  participation  will  be  automatically 
removed  ft'om  the  FHA  Nonprofit 
Organization  Roster.  In  all  other  cases, 
the  following  procedure  for  removal 
applies: 

(1)  HUD  will  give  the  nonprofit 
organization  written  notice  of  the 
proposed  removal.  The  notice  will 
include  the  reasons  for  the  proposed 
removal  and  the  duration  of  the 
proposed  removal. 


(2)  The  nonprofit  organization  will 
have  20  days  from  the  date  of  the  notice 
(or  longer,  if  provided  in  the  notice)  to 
submit  a  written  response  appealing  the 
proposed  removal  and  to  request  a 
conference.  A  request  for  a  conference 
must  be  in  writing  and  must  be 
submitted  along  with  the  written 
response. 

(3)  A  HUD  official  will  review  the 
appeal  and  provide  an  informal 
conference  if  requested.  The  HUD 
official  will  send  a  response  either 
affirming,  modifying,  or  canceling  the 
removal.  The  HUD  official  will  not  be 
someone  who  was  involved  in  HUD's 
initial  removal  decision.  HUD  will 
respond  with  a  decision  within  30  days 
of  receiving  the  response,  or,  if  the 
nonprofit  organization  has  requested  a 
conference,  within  30  days  after  the 
completion  of  the  conference.  HUD  may 
extend  the  30-day  period  by  providing 
written  notice  to  the  nonprofit 
organization. 

(4)  If  the  nonprofit  organization  does 
not  submit  a  timely  written  response, 
the  removal  will  be  effective  20  days 
after  the  date  of  HUD's  initial  removal 
notice  (or  after  a  longer  period  provided 
in  the  notice).  If  a  written  response  is 
submitted,  and  the  initial  removal 
decision  is  affirmed  or  modified,  the 
removal  will  be  effective  on  the  date  of 
HUD's  notice  affirming  or  modifying  the 
initial  removal  decision. 

(c)  Placement  on  the  Roster  after 
removal.  A  nonprofit  organization  that 
has  been  removed  from  the  FHA 
Nonprofit  Organization  Roster  may 
apply  for  placement  on  the  Roster  (in 
accordance  with  §  200.194)  after  the 
nonprofit  organization's  removal  from 
the  Roster  has  expired.  An  application 
will  be  rejected  if  the  period  for  the 
nonprofit  organization's  removal  ft'om 
the  Roster  has  not  expired. 

(d)  Other  action.  Nothing  in  this 
section  prohibits-  HUD  from  taking  such 
other  action  against  a  nonprofit 
organization,  as  provided  in  24  CFR  part 
24,  or  from  seeking  any  other  remedy 
against  a  nonprofit  organization 
available  to  HUD  by  statute  or 
otherwise.     . 

Dated:  May  22,  2002. 
lolin  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  02-14090  Filed  6-5-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  6,  2002 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaslca  National  Interest  Lands 
Conservation  Act: 

Fish  and  wildlife; 
I  {     subsistence  taking; 
I '     published  5-7-02 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 
regulations: 

Commerce  Control  List — 
Encryption  controls; 
revisions  and 
clarifications; 
Wassenaar 
Arrangement  List  of 
dual-use  items; 
changes;  published  6-6- 
02 

tiOMMOOmr  FUTURES 
TRADING  COMMISSION 

Intermediaries;  registration  in 
futures  industry;  published 
6-6-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  published  5-7-02 
Water  pollution  control: 
Ocean  dumping;  site 
designations — 
Atlantic  Ocean  offshore 
Charieston,  SC; 
published  5-7-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 
Regulation: 

Federal  mail  management; 
published  6-6-02 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlif*  Service 

Alaska  National  Interest  Lands 
Conservation  Act: 
Fish  and  wildlife; 

subsistence  taking; 

published  5-7-02 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 


Miscellaneous  amendments; 
published  6-6-02 

Federal  Acquisition  Regulation 
(FAR): 

Commercial  items — 
Acquisition;  published  6-6- 
02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  published  5-2- 

02 
Fairchild;  published  4-17-02 
Gulfstream;  published  5^22- 

02 
McDonnell  Douglas; 

published  5-2-02 

Pratt  &  Whitney;,  published 

5-2-02 
Rolls-Royce  pic;  published 

5-2-02 

TREASURY  DEPARTMENT 
Customs  Service 

Merchandise,  special  classes: 
Import  retrictions — 
Peru;  archaeologk:al  and 
ethnological  materials; 
published  6-6-02 

COMMENTS  DUE  NEXT 
WEEK 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Federal  claims  collection; 
comments  due  by  6-10-02; 
published  4-11-02  [FR  02- 
08518] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Livestock  and  poultry  disease 

control: 

Infectious  salmon  anemia; 
indemnification;  comments 
due  by  6-10-02;  published 
4-11-02  [FR  02-08779] 

CIVIL  RIGHTS  COMMISSION 

Organizational  stmcture, 
procedures,  and  program 
processes;  comments  due 
by  6-10-02;  published  4-10- 
02  [FR  02-07925] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species:     * 

Sea  turtle  conservation — 
Hawaii  State  waters;  sea 
turtle  interactions  with 
fishing  activities; 
environmental  impact 
statement;  comments 


due  by  6-10-02; 
published  5-9-02  [FR 
02-11636] 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butferfish; 
comments  due  by  6-10- 
02;  published  5-24-02 
[FR  02-13240] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Defense  supply  contracts; 
Balance  of  Payments 
Program;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-09051] 
Civilian  health  and  medial 
program  of  uniformed 
services  (CrtAMPUS): 
Pharmacy  Benefits  Program; 
implementation;  comnrwnts 
due  by  6-11-02;  published 
4-12-02  [FR  02-08615] 

EDUCATION  DEPARTMENT 

Federal  claims  collection: 
Administrative  wage 
garnishment;  comments 
due  by  6-12-02;  published 
4-12-02  [FR  02-08969] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act)  and  natural  gas 
companies  (Natural  Gas 
Act): 
Natural  gas  pipelines  and 

transmitting  public  utilities 

(transmission  providers); 

standards  of  conduct; 

technical  conference; 

comments  due  by  6-14- 

02;  published  5-17-02  [FR 

02-11995] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Montana;  comments  due  by 

6-10-02;  published  5-9-02 

[FR  02-11448] 
Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 
CjUifomia;  comments  due  by 

6-13-02;  published  5-14- 

02  [FR  02-11823] 
Illinois;  comments  due  by  6- 

14-02;  published  5-15-02 

[FR  02-12006] 
Minnesota;  comments  due 

by  6-12-02;  published  5- 

13-02  [FR  02-11734] 


Pennsylvania;  comments 
due  by  6-14-02;  published 
5-15-02  [FR  02-12144] 
West  Virginia;  comments 
due  by  6-10-02;  published 
5-10-02  [FR  02-11723] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acephate,  etc.;  comments 
due  by  6-14-02;  published 
4-15-02  [FR  02-09070] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Presubscribed  interexchange 
carrier  charges;  comments 
due  by  6-14-02;  published 
5-15-02  [FR  02-12097] 

Repetitious  or  conflicting 
ap>plications;  comments 
due  by  6-14-02;  published 
5-15-02  [FR  02-12062] 
Radio  stations;  tat>ie  of 

assignnr)ents: 

Califomia;  comments  due  by 
6-10-02;  published  5-1-02 
[FR  02-10786] 

Montana  and  Wyoming; 
comnr>ents  due  t)y  6-10- 
02;  published  5-2-02  [FR 
02-10837] 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Candklate  det>ates; 
comments  due  by  6-10- 
02;  published  5-9-02  [FR 
02-11628] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Tungsten-iron-nk*el-tin  shot 
approval  as  nontoxk:  for 
watertowl  and  coots 
hunting;  comments  due  by 
6-10-02;  published  5-10- 
02  [FR  02-11767] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Change  of  status  from  B  to 
F-1  or  M-1  prior  to 
pursuing  a  course  of 
study;  comments  due  by 
6-11-02;  published  4-12- 
02  [FR  02-08926] 

JUSTICE  DEPARTMENT 

Immigration: 
Aliens — 
Aliens  ordered  removed 
from  U.S.  to  surrender 
to  INS;  comments  due 
by  6-10-02;  published 
5-9-02  [FR  02-11141] 
National  Stolen  Passenger 
Motor  Vehicle  Information 
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System;  implementation; 
comments  due  by  6-10-02; 
published  4-9-02  [FR  02- 
08522] 

LABOR  DEPARTMENT 
Occupational  Sirfety  and 
HMlth  Administration 

Constmction  safety  and  health 

standards: 

Signs,  signals,  and 
barricades;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-08773] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availbility  and  use: 
NARA  facilities;  addresses 
and  hours;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-09018] 

POSTAL  SERVICE 

Postage  meters: 
License  holders:  information 

release  procedures; 

comments  due  by  6-10- 

02;  published  5-9-02  [FR 

02-11507] 
Manufacturing  and 

distribution  authorization; 

comments  due  by  6-10- 

02;  published  5-9-02  [FR 

02-11506] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investnrient  companies: 
Insurance  company  separate 
accounts  registered  as 
unit  investment  trusts 
offering  variable  annuity 
corrtracts;  costs  and 
expenses  disclosure; 
comments  due  by  6-14- 
02;  published  4-23-02  iFR 
02-09456] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Testing  laboratories; 
comments  due  by  6-10- 
02;  published  4-9-02  [FR 
02-08359] 


Correction;  comnrants  due 
by  6-10-02;  published 
4-18-02  [FR  02-08359] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Buffalo  Captain  of  Port 

Zone,  NY;  safety  zones; 

comments  due  by  6-10- 

02;  published  5-10-02  [FR 

02-11660] 
Port  Lavaca-Point  Comfort 

et  al.,  TX;  security  zones; 

comments  due  by  6-10- 

02;  published  5-10-02  [FR 

02-11719] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  6- 

11-02;  published  5-17-02 

[FR  02-12322] 
BAE  Systems  (Operations) 

Ltd.;  comments  due  by  6- 

14-02;  published  5-15-02 

IFR  02-12071] 
Bell;  comments  due  by  6- 

10-02;  published  4-10-02 

[FR  02-08597] 
Boeing;  comments  due  by 

6-10-02;  published  4-9-02 

[FR  02-08280] 
Bombardier;  comn^ents  due 

by  6-12-02;  put>lished  5- 

13-02  [FR  02-11942] 
Class  E  airspace;  connection; 

comments  due  by  6-10- 

02;  published  5-2-02  [FR 

02-10937] 
Empresa  Brasileira  de 

Aeronautica  S.A. 

(EMBRAER);  comments 

due  by  6-10-02;  publisfied 

5-15-02  [FR  02-12067] 
Eurocopter  France; 

comments  due  by  6-10- 

02;  published  4-10-02  [FR 

02-08596] 


MD  Helicopters,  Inc.; 
comments  due  by  6-11- 
02;  published  4-12-02  [FR 
02-08595] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials 

transportation: 

Uthium  batteries;  comments 
due  by  6-14-02;  published 
4-2-02  [FR  02-07959] 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 
Wine;  labeling  and 
advertising — 

Petite  sirah  and  zinfandel; 
new  grape  variety 
names;  comments  due 
by  6-10-02;  published 
4-10-02  [FR  02-08524] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  Management 

Service: 

Automated  Clearing  House; 
Federal  agency 
participation;  comments 
due  by  6-10-02;  published 
4-11-02  [FR  02-08885] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Senm:e)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpJ/ 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  184Q/P.L.  107-185 

To  extend  eligibility  for 
refugee  status  of  unmarried 
sons  and  daughters  of  certain 
Vietnamese  refugees.  (May 
30,  2002;  116  Stat.  587) 

H.R.  4782/P.L.  107-186 

To  extend  the  authority  of  the 
Export-Import  Bank  until  June 
14,  2002.  (May  30,  2002;  116 
Stat.  589) 

Last  List  May  31,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9iistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Public  Laws 


107th  Congress,  1st  Session,  2001 


-Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001 , 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 
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Phone  your  orders  (2t2)  512-lSM 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress,  1st  Session.  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  S   : 

International  customers  please  add  2S%. 


Price  indudes  regular  domestic  postage  and  harolling  and  is  sut^ect  to  change. 


Company  or  personal  name  (Ptease  type  or  pfint) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Docunoents 
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Mail  To:  Superintendent  of  Documents 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  cunent 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 
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What's  NEWl 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://lJstscrv4K:cess.gpo.gov  and  select: 

Online  mailing  list  archives 

FEDREGTOC-L 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  July  23,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

info@fedreg.naTa.gov 
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Mvisory  Council  on  Historic  Preservation 

See  Historic  Preservation,  Advisory  Council 

Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  39400- 
39402 

Agricultural  Mariceting  Service 

RULES 

JLamb  promotion,  research,  and  information  order,  39249- 
39254 

Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Shrieve  Chemical  Co.,  39335 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Commodity  Credit  Corporation 

See  Forest  Service 

See  Natural  Resoiuces  Conservation  Service 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  39338-39343 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 

Special  Emphasis  Panels.  39402-39403 
Hanford  Thyroid  Disease  Study  Final  Report;  update  on 

findings.  39403 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  39403-39404 
Submission  for  0MB  review;  comment  request,  39404- 
39406 

Children  and  Families  Administration 

See  Community  Services  Office 
NOTICES 

Grants  and  cooperative  agreement  awards: 
Metropolitan  Family  Services,  39406 


Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Carquinez  Strait,  Vallejo  and  Crockett,  CA;  safety  zone, 

39296-39299 
Chicago  Captain  of  Port  Zone,  Lake  Michigan,  IL,  39292- 

39294 
Corpus  Christi  Inner  Harbor.  TX;  security  zone.  39299- 

39301 
Selfridge  Air  National  Guard  Base,  Lake  St.  Clair,  MI; 

security  zone.  39294-39296 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Chairperson  and  Vice  Chairperson;  designations,  39337 
Procurement  list;  additions  and  deletions,  39337-39338 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Wetlands  Reserve  Program,  39254-39255 

Commodity  Futures  Trading  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Enforcement  Division  Director 
Correction,  39473 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Compassion  Capital  Fund  Demonstration  Program, 

39560-39570 
Social  services  provided  by  faith-based  and  community- 
based  organizations;  research  and  studies,  39555- 
39561 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  reduced  rates,  etc.: 

Civil  aircraft  merchandise;  duty-free  entry,  39286-39290 
PROPOSED  RULES 

Merchandise  entry  and  merchandise  examination, 
sampling,  and  testing: 
Food,  drugs,  devices,  and  cosmetics;  conditional  release 
period  and  customs  bond  obligations,  39322-39324 
Trademarks,  trade  names,  and  copyrights: 
Merchandise  bearing  counterfeit  mark;  civil  fines  for 
importation.  39321-39322 

Defense  Department 

See  Engineers  Corps 

NOTICES 

Arms  sales  notification;  transmittal  letter,  etc.,  39362-39365 
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Federal  Acquisition  Regulation  (FAR): 
Agency  infonnation  collection  activities — 
Proposed  collection;  conunent  request;  correction, 
39473 
Meetings: 
Military  Personnel  Testing  Advisory  Committee,  39365 
Science  Board,  39365-39366 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  39368-39369 
Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
Early  Reading  First  Program,  39369-39374 
Indian  Education  Formula  Grants  to  local  educational 

agencies,  39375 
Small,  Rural  School  Achievement  Program,  39375- 
39376 
Special  education  and  rehabilitative  services — 
Disability  and  Rehabilitation  Research  Projects,  39571- 
39581 
Privacy  Act: 
Migratory  children  education;  electronic  system  of 
records  transfer,  etc.;  correction,  39376-39380 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
39439-39442 

Energy  Department 

See  Federal  Energy  Regulatory  Conunission 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 
CMS  Marketing,  Services  &  Trading  Co.,  39380-39381 
Conectiv  Energy  Supply,  Inc.,  39381 
EntQigy-Koch  Trading,  LP,  39382 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
South  River,  Raritan  River  Basin,  NJ;  Hurricane  and 

Storm  Damage  Reduction  and  Ecosystem  Restoration 

Study,  39366-39368 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous:  national  emission  standards: 
Generic  maximum  achievable  control  technology 
standards,  39301-39307 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Montana;  correction,  39473 
Water  pollution  control: 
Undergroimd  injection  control  program — 
Class  V  wells;  sub-classes,  39583-39593 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Generic  maximimi  achievable  control  technology 
standards,  39324-39326 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  39326-39328 


NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  39382-39383 
Weekly  receipts,  39383-39384 
Grants  and  cooperative  agreements;  availability,  etc.: 

Region  III  Urban  Initiative  Grants,  39384-39385 
Toxic  and  hazardous  substances  control: 
Lead-based  paint  activities  in  target  housing  and  child- 
occupied  facilities;  State  and  Indian  tribe 
authorization  applications — 
Colorado,  39385-39386 
New  chemicals — 
Receipt  and  status  information,  39386-39390 

Executive  Office  of  the  President 

See  Presidential  Docimients 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing.  39265-39267 

Sikorsky,  39267-39269 

Airworthiness  standards: 

Special  conditions — 

Eclipse  Aviation  Corp.  Model  500  airplane,  39261- 

39262 
Lancair  Co.  Model  LC40-550FG-E  airplane,  39262- 

39264 
Liberty  Aerospace  Model  XL-2  airplane,  39264-39265 
Class  E  airspace;  correction,  39473 

PROPOSED  RULES 
Airworthiness  directives: 

Britax  Sell  Gmbh  &  Co.,  39311-39314 

Eurocopter  France,  39314-39315 
NOTICES 
Environmental  statements;  availability,  etc.: 

Toledo  Express  Airport,  OH,  39464-39465 
Meetings: 

RTCA  Program  Management  Committee,  39465 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Satellite  communications — 
27.5-29.5  GHz  and  29.5-30.0  GHz  frequency  bands 
redesignation  and  reallocation;  local  multipoint 
distribution  service  and  fixed  satellite  services, 
39308-39310 
Mobile  Satellite  Service;  45-456  MHz  and  459-460  MHz 
bands  allocation;  termination,  39307-39308 

Federal  Emergency  Management  Agency    . 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  39390-39391 
Disaster  and  emergency  areas: 

Illinois,  39391 

Michigan,  39391 

Missouri,  39391-39392 

New  York,  39392 

West  Virginia,  39392 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Public  utilities;  electric  quarterly  reports;  electronic  filing 
instruction  manual,  39272-39286 
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PROPOSED  RULES 

Matural  Gas  Policy  Act: 
Short-term  and  interstate  natural  gas  transportation 
service^;  regulation,  39315-39321 

Federal  Housing  Rnanee  Board 

NOTICES 

Meetings;  Sunshine  Act,  39392-S9393 

FSderal  Reserve  System 

NOTICES 

Banks  and  bank  holding  compemies: 
Change  in  bank  control,  39393 

Federal  Trade  Commission 

nULES 

Appliances,  consumer;  energy  consumption  and  water  use 
information  in  labeling  and  advertising: 
Residential  energy  sources;  average  imit  energy  costs, 
39269-39272 
NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
I        39393-39395 
Prohibited  trade  practices: 

Bayer  AG  and  Aventis  S.A.,  39395-39399 

Fish  and  Wildlife  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Landowner  Incentive  Program  (non  tribal  portion)  for 

States,  territories,  and  District  of  Colimibia,  39414- 

39419 
Private  Stewardship  Program;  implementation,  39419- 

39423 

Food  and  Drug  Administration 

MOTICES 

Agency  infonnation  collection  activities: 
Submission  for  0MB  review;  comment  request,  39406- 
39409 
puman  drugs: 

Orphan  drug  and  biological  designations;  cumulative  list, 
39409 
Reports  and  guidance  documents;  availability,  etc.: 
Pharmacy  compounding  compliance  policy  guide,  39409- 
39410 

forest  Service 
Notices 

Meetings: 
Resource  Advisory  Conunittees — 
Idaho  Panhandle,  39336 
Rogue/Umpqua,  39336 
Siskiyou  County,  39335-39336 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities-7 
Proposed  collection;  comment  request;  correction, 
39473 

Health  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administration 
See  Community  Services  Office 


See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Agency  information  collection  activities: 
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TiUe  3— 

The  President 


Presidential  Documents 


Proclamation  7570  of  June  4,  2002 
National  Homeownership  Month,  2002 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Homeownership  is  an  important  part  of  the  American  Dream.  As  President, 
I  am  committed  to  helping  many  more  Americans  achieve  that  dream.  A 
home  provides  shelter  and  a  safe  place  where  families  can  prosper  and 
children  can  thrive.  For  many  Americans,  their  home  is  an  important  finan- 
cial investment,  and  it  can  be  a  source  of  great  personal  pride  and  an 
important  part  of  community  stability. 

Homeownership  encourages  personal  responsibility  and  the  values  necessary 
for  strong  families.  Where  homeov^niership  floiu-ishes,  neighborhoods  are 
more  stable,  residents  are  more  civic-minded,  schools  are  better,  and  crime 
rates  decline.  Thanks  to  the  resources  available  in  our  Nation,  more  Ameri- 
cans own  homes  today  than  at  any  time  in  our  history.  However,  among 
African  American  and  Hispanic  families,  fewer  than  half  are  home  owners. 
My  Administration  is  working  to  provide  all  families  with  the  tools  and 
information  they  need  to  accumulate  wealth  and  overcome  barriers  to  home- 
owmership. 

The  Department  of  Housing  and  Urban  Development  is  partnering  with 
State  and  local  governments,  community  groups,  and  the  private  sector 
to  make  the  most  effective  use  of  Federal  funds.  Through  a  combination 
of  down  payment  assistance,  tax  incentives,  and  education  about  the  process 
and  responsibilities  of  homeownership,  we  are  helping  thousands  of  Ameri- 
cans buy  homes  and  pursue  a  better  quality  of  life. 

During  National  Homeownership  Month,  I  encourage  all  Americans  to  learn 
more  about  financial  management  and  to  explore  homeownership  opportuni- 
ties in  their  communities.  By  taking  this  important  step,  individuals  and 
families  help  safeguard  their  financial  futures  and  contribute  to  the  strength 
of  our  Nation. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Jime  2002  as  National 
Homeownership  Month.  I  call  upon  the  people  of  the  United  States  to 
join  me  in  recognizing  the  importance  of  providing  all  our  citizens  a  chance 
to  achieve  the  American  Dream. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  Jirne,  in  the  year  of  oiur  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-sixth. 


(/^ 


(FR  Doc.  02-14534 
Filed  6-6-02;  8:45  am] 
Billing  code  3195-01-P 
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Presidential  Documents 


Executive  Order  13264  of  June  4,  2002 

Amendment  to  Executive  Order  13180,  Air  Traffic  Perform- 
ance-Based Organization 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  that  Executive 
Order  13180  of  December  7,  2000,  is  amended  as  follows: 

Section  1.  The  first  sentence  of  that  order  is  amended  by  deleting  ",  an 
inherently  governmental  function,". 

Sect.  2.  Section  6  of  that  order  is  amended  to  read  as  follows:  "This 
order  is  intended  only  to  improve  the  internal  management  of  the  executive 
branch  and  is  not  intended  to,  nor  does  it,  create  any  right  to  administrative 
or  judicial  review,  or  any  right,  whether  substantive  or  procedural,  enforce- 
able by  any  party  against  the  United  States,  its  agencies  or  instrumentalities, 
its  officers  or  employees,  or  any  other  person." 


(^ 


THE  WHITE  HOUSE, 
Washington,  June  4,  2002. 


IFR  Doc.  02-14497 
Filed  6-6-02;  8:45  am) 
Billing  code  3195-01-P 
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(FR  Doc.  02-14535 
Filed  6-6-02;  8:45  am] 
Billing  code  4710-10-P 


Presidential  Documents 


Presidential  Determination  No.  02-19  of  May  27,  2002 

Presidential  Determination  on  Eligibility  of  East  Timor  to  Re- 
ceive Defense  Articles  and  Services  Under  the  Foreign  Assist- 
ance Act  of  1961,  as  amended,  and  the  Arms  Export  Control 
Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  the  laws  and  Constitution  of 
the  United  States,  including  section  503(a)  of  the  Foreign  Assistance  Act 
of  1961,  as  amended,  and  section  3(a)(1)  of  the  Arms  Export  Control  Act, 
I  hereby  find  that  the  furnishing  of  Defense  articles  and  services  to  East 
Timor  will  strengthen  the  security  of  the  United  States  and  promote  world 
peace. 

You  are  authorized  and  directed  to  report  this  finding  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


U^ 


THE  WHITE  HOUSE, 
Washington,  May  27,  2002. 
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(FR  Doc.  02-14536 
Filed  &-6-02;  8:45  am] 
Billing  code  4710-10-? 


Presidential  Documents 


Presidential  Deteniiination  No.  02-20  of  May  30,  2002 

Provision  of  $25.5  Million  to  Support  a  Train  and  Equip 
Program  in  Georgia 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  the  laws  and  Constitution  of 
the  United  States,  including  sections  614(a)(2)  and  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  I  hereby  determine  that  it  is  vital 
to  the  national  security  interests  of  the  United  States  to  provide  up  to 
$4.5  million  in  fiscal  year  1997  and  1998  Foreign  Military  Financing  Fimds 
for  assistance  to  Georgia  imder  section  23  of  the  Arms  Export  Control  Act 
without  regard  to  any  provision  of  law  that  might  otherwise  restrict  provision 
of  such  funds.  I  furdier  determine  that  an  vmforeseen  emergency  exists 
requiring  immediate  military  assistance  for  Georgia  that  cannot  be  met  under 
the  Arms  Control  Export  Act  or  any  other  law,  and  hereby  direct  the  draw- 
down of  defense  articles  and  services  from  the  stocks  of  the  Department 
of  Defense,  and  military  education  and  training  of  the  aggregate  value  of 
$21  million  to  meet  that  emergency  requirement.  I  hereby  authorize  the 
furnishing  of  this  assistance. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  publish  it  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  May  30,  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFnCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  534, 591,  and  930 
RrN  320fr-AJ44 

Pay  for  Administrative  Appeals  Judge 
Positions 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  implement  a  new  pay 
system  for  administrative  appeals  judge 
positions.  The  administrative  appeals 
judge  pay  system  covers  positions 
which  are  not  classifiable  above  GS-15 
and  for  which  the  duties  primarily 
involve  reviewing  decisions  of 
administrative  law  judges.  OPM  is 
issuing  rules  to  ensure  that  agencies 
administer  the  new  administrative 
appeals  judge  pay  system  in  a  consistent 
and  equitable  manner.  These  final 
regulations  also  implement  changes  in 
law  regarding  the  manner  in  which  the 
administrative  law  judge  basic  pay 
schedule  is  adjusted. 
EFFECTIVE  DATE:  The  regulations  are 
effective  on  July  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Sweeney,  (202)  606-2858.  FAX: 
(202)  606-4264,  or  e-mail: 
payleave@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  11,  2001,  the  Office  of 
Personnel  Management  (OPM)  issued 
interim  regulations  to  implement  a  new 
pay  system  for  administrative  appeals 
judges  (AAJs)  (66  FR  63907).  Section 
645  of  the  Treasury  and  General 
Government  Appropriations  Act,  2001, 
as  incorporated  in  Public  Law  106-544 
by  section  101(a)(3)  of  that  Public  Law, 
established  the  AAJ  pay  system  effective 
on  the  first  day  of  the  first  pay  period 
beginning  on  or  after  April  20,  2001. 


The  AAJ  pay  system  is  authorized  under 
5  U.S.C.  5372b.  Section  5372b 
authorizes  OPM  to  issue  regulations 
imder  which  the  head  of  an  Executive 
agency  must  fix  the  rate  of  basic  pay  for 
each  AAJ  position. 

The  60-day  comment  period  for  the 
interim  regulations  ended  on  February 
11,  2002.  We  received  no  formed 
comments  from  either  agencies  or 
individuals.  In  informal  comments, 
agency  representatives  expressed  their 
satisfaction  with  the  regulations.  As  a 
result,  we  believe  no  changes  are 
necessary.  Therefore,  we  are  adopting  as 
final  the  rules  for  agencies  to  administer 
the  new  AAJ  pay  system  under  5  CFR 
part  534,  subpart  F.  We  are  also 
adopting  as  final  the  changes  in  the 
interim  regulations  to  5  CFR  part  591, 
subpart  B  (regarding  nonforeign  area 
cost-of-living  allowances  and  post 
differentials),  and  5  CFR  part  930, 
subpart  B  (regarding  the  pay  of 
administrative  law  judges). 

Executive  Order  12866,  Regulatory 
Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  in  accordance 
with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Parts  534,  591, 
and  930 

Administrative  practice  and 
procedure.  Computer  technology. 
Government  employees.  Hospitals, 
Motor  vehicles.  Students,  Travel  and 
transportation  expenses.  Wages. 

Accordingly,  the  Office  of  Personnel 
Management  adopts  the  interim 
regulations  amending  5  CFR  parts  534, 
591,  and  930.  published  at  66  FR  63907 
on  December  1 1 ,  2001 ,  as  final. 

Kay  Coles  James, 

Office  of  Personnel  Management,  Director. 
[FR  Doc.  02-14168  Filed  6-6-02;  8:45  am] 

BILUNG  COOE  632S-39-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1280 
[No.  LS-02-05] 

\jKt\b  Promotion,  Researcti,  and 
information  Program:  Rules  and 
Regulations 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  implements 
provisions  of  the  Lamb  Promotion, 
Research,  and  Information  Order 
(Order),  which  established  a  national 
and  industry-funded  lamb  promotion, 
research,  and  information  program 
pursuant  to  the  Commodity  Promotion, 
Research,  and  Information  Act  of  1996 
(Act).  This  rule  will  implement  Order 
provisions  concerning  the  collection 
and  remittance  of  assessments, 
procedures  for  obtaining  a  refund, 
reporting,  and  books  and  records.  In 
addition,  comments  are  requested  on  a 
new  form  for  certification  of  exempt 
transactions.  Since  the  Lamb  Promotion, 
Research,  and  Information  Board 
(Board)  is  not  in  place,  this  rule 
provides  for  the  Department  of 
Agriculture  (Department)  to  receive 
assessments  and  reports  beginning  July 
1,  2002. 

DATES:  This  rule  is  effective  July  1, 
2002.  Comments  must  be  received  by 
August  6,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule.  Send 
a  copy  of  your  comments  to  Marlene 
Betts,  Acting  Chief;  Marketing  Programs 
Branch,  Room  2627-S;  Livestock  and 
Seed  Program;  Agricultural  Marketing 
Service  (AMS),  USDA;  STOP  0251;  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0251. 
Telephone  number  202/720-1115. 
Comments  may  also  be  submitted 
electronically  to: 

MarIene.Betts@usda.gov  or  by  fax  at 
202/720-1125.  All  comments  should 
reference  the  docket  nimiber  (LS-02- 
05),  the  date,  and  page  number  of  the 
issue  of  the  Federal  Register.  Comments 
will  be  available  for  public  inspection 
via  the  Internet  at  http:// 
www.  ams.  usda  .gov/lsg/mpb/rp- 
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lamb.htm.  or  during  regular  business 
hours,  8  a.m.  to  4:30  p.m.  eastern  time, 
Monday  through  Friday,  at  the  same 
address. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (PRA)  (44  U.S.C.  Chapter 
35),  send  comments  regarding  the 
accuracy  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology, 
or  any  other  aspect  of  this  collection  of 
information  to  the  above  address. 
Comments  concerning  the  information 
collection  under  the  PRA  should  also  be 
sent  to  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  Betts,  Acting  Chief,  Marketing 
Programs  Branch.  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 
Invitation  to  submit  proposals — 
November  23,  1999  (64  FR  65665),  and 
January  12,  2000  (65  FR  1825);  proposed 
Lamb  Promotion,  Research,  and 
Information  Order — September  21,  2001 
(66  FR  48764);  final  Lamb  Promotion, 
Research,  and  Information  Order — April 
11,  2002  (67  FR  17848). 

Executive  Orders  12866  and  12988 

The  Office  of  Management  and  Budget 
(0MB)  has  waived  the  review  process 
required  by  Executive  Order  12866  for 
this  action. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  Section  524  of  the  Act 
provides  that  the  Act  shall  not  affect  or 
preempt  any  other  Federal  or  State  law 
authorizing  promotion  or  research 
relating  to  an  agricultiiral  commodity. 

Under  §  519  of  the  Act,  a  person 
subject  to  the  Order  may  file  a  petition 
with  the  Department  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  coimection 
with  the  Order,  is  not  established  in 
accordance  with  the  law,  and  requesting 
a  modffication  of  the  Order  or  an 
exemption  from  the  Order.  Any  petition 
filed  challenging  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  coimection  with  the  Order, 
shall  be  filed  within  2  years  after  the 
effective  date  of  the  Order,  provision,  or 
obligation  subject  to  challenge  in  the 
petition.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter,  the  Department  will 
issue  a  ruling  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  for  any  district  in  which 
the  petitioner  resides  or  conducts 


business  shall  have  the  jurisdiction  to 
review  a  final  ruling  on  the  petition,  if 
the  petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  the  Department's 
final  ruling.  Service  of  process  in  a 
proceeding  may  be  made  on  the 
Department  by  delivering  a  copy  of  the 
complaint  to  the  Department.  If  the 
court  determines  that  the  ruling  is  not 
in  accordance  with  the  law,  the  court 
shall  remand  the  matter  to  the 
Department  with  direction  to  make  such 
ruling  as  the  court  determining  to  be  in 
accordance  with  the  law  or  to  take  such 
further  action  as,  in  the  opinion  of  the 
court  the  law  requires.  The  pendency  of 
a  petition  filed  or  an  action  commenced 
shall  not  operate  as  a  stay  of  any  action 
authorized  by  section  520  of  the  Act  to 
be  taken  to  enforce,  including  any  rule, 
order,  or  penalty  in  effect. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  United  States 
Code  (U.S.C.)  601  et  seq.),  the  Agency  is 
required  to  examine  the  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  businesses  subject  to  such 
actions  so  that  small  businesses  will  not 
be  disproportionately  burdened. 

There  are  approximately  51,800 
producers,  15,000  seedstock  producers, 
100  feeders,  571  first  handlers,  and  15 
exporters  of  lamb  who  will  be  subject  to 
the  program.  Most  of  the  lamb 
producers,  seedstock  producers,  feeders, 
and  exporters  would  be  classified  as 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201). 
Most  first  handlers  would  not  be 
classified  as  small  businesses.  SBA 
defines  small  agricultural  service  firms 
as  those  whose  aimual  receipts  are  less 
than  $5  million  and  small  agricultxiral 
producers  are  defined  as  those  having 
aimual  receipts  of  less  than  $750,000. 
This  nimiber  and  size  data  remains  the 
same  as  it  appeared  in  the  earlier 
analyses  for  the  Order.  Further,  for 
purposes  of  this  discussion  and  the 
prior  Order  analyses,  there  are 
approximately  3,318  market  agencies, 
which  include  commission  merchants, 
auction  markets,  brokers,  or  livestock 
markets  in  the  business  of  receiving 
lambs  for  sale  or  commission.  Most 
market  agencies  would  be  classified 
under  SBA  criteria  as  small  businesses. 
Also,  under  the  program,  there  are  20 
national,  State,  or  regional  associations 
or  organizations  that  are  made  up  of  and 
represent  the  producers,  feeders,  and 
first  handlers  previously  discussed. 

The  Act  autnorizes  generic  programs 
of  promotion,  research,  and  iiiformation 


for  agricultural  commodities.  Congress 
foimd  that  it  is  in  the  national  public 
interest  and  vital  to  the  welfare  of  the 
agricultural  economy  of  the  United 
States  to  maintain  and  expand  existing 
markets  and  develop  new  markets  and 
uses  for  agricultiu^  commodities 
through  industry-funded.  Government- 
supervised,  generic  commodity 
promotion  programs. 

The  Order  will  develop  and  finance 
an  effective  and  coordinated  program  of 
promotion,  research,  and  information  to 
maintain  and  expand  the  markets  for 
lamb  and  lamb  products.  A  proposed 
Order  was  published  in  the  Federal 
Register  on  September  21,  2001  (66  FR 
48764).  The  comment  period  ended  on 
November  20,  2001.  The  final  Order  was 
published  in  the  Federal  Register  on 
April  11,  2002  (67  FR  17848). 

The  April  11,  2002  publication 
included  a  regulatory  flexibility  analysis 
concerning  the  provisions  of  the  final 
Order.  That  analysis  took  into  account 
Order  provisions  concerning  the 
establishment,  collection  and  remittance 
of  assessments,  refunds,  reports,  and 
books  and  records.  This  rule  will 
implement  Order  provisions  concerning 
these  requirements.  To  a  great  extent, 
this  rule  provides  for  the  Department  to 
receive  assessments  and  reports  until 
the  Board  is  established  and  becomes 
functional.  In  addition,  a  new  form  for 
certification  of  exempt  transactions  is 
submitted  for  comment. 

In  this  interim  final  rule,  the  section 
on  assessments  contains  provisions  on 
sharing  proceeds  of  sale,  market 
agencies,  failure  to  collect,  death, 
bankruptcy,  receivership  or  incapacity 
to  act,  remittance  of  assessments,  and 
non-producer  status  for  certain 
transactions.  The  section  on  refunds 
includes  provisions  concerning  the 
procedure  for  obtaining  a  refund,  refund 
application  forms,  submission  of  refund 
applications  to  the  Department,  proof  of 
payment  of  assessments,  and  payment 
of  refunds.  In  addition,  there  are 
provisions  on  reporting  and  books  and 
records. 

With  the  exception  of  the  form. 
Statement  of  Certification  of  Non- 
Producer  Status,  this  rule  does  not 
increase  the  burden  on  the  industry 
from  that  previously  imposed  by  the 
Order.  The  information  collection 
burden  in  connection  with  this  form  is 
minimal  and  is  discussed  in  the 
following  section  concerning  the 
Paperwork  Reduction  Act. 

Accordingly,  the  Administrator  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Paperwork  Reduction  Act 

1 1  In  accordance  with  OMB  regulations 
(5  CFR  part  1320)  that  implement  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  Chapter  35).  this  interim  final 
rule  annoimces  that  AMS  has  obtained 
emergency  approval  for  a  new 
information  collection  request  for  the 
Lamb  Promotion,  Research,  and 
Information  Program:  Rules  and 
Regulations.  The  emergency  request  was 
necessary  because  insufficient  time  was 
available  to  follow  normal  clearance 
procedures.  This  collection  will  be 
merged  into  0581-0198. 

Omerwise  the  information  collection 
requirements  that  appear  in  the  Order 
and  the  regulations  contained  in  this 
interim  final  rule  have  been  previously 
approved  under  OMB  control  number 
0581-0198,  except  that  the  OMB  control 
number  for  the  nominee  backgroimd 
form  is  0505-0001. 

Title:  Lamb  Promotion,  Research,  and 
Information  Program:  Rules  and 
Regulations. 

OMB  Number  0581-new. 

Expiration  Date  of  Approval:  3  years 
after  date  of  approval. 

Type  of  Request:  Approval  of  new 
information  collection. 

Abstract:  The  information  collection 
requirements  in  the  request  are  essential 
to  carry  out  the  intent  of  the  Act  and 
Order. 

Persons  who  are  market  agencies, 
which  include  commission  merchants, 
auction  markets,  brokers,  or  livestock 
markets  in  the  business  of  receiving 
lambs  for  sale  or  commission,  are 
generally  exempt  from  paying  the 
assessment.  The  program  requires  that 
any  market  agency  seeking  an 
exemption  must  complete  a  form  when 
lambs  are  resold  not  later  than  10  days 
from  the  date  on  which  the  market 
agency  acquired  ownership. 

The  information  required  from  market 
agencies  will  be  to  certify  that  they  meet 
the  following  requirements:  (1)  The 
respondents  only  share  in  proceeds  of  a 
sale  of  lambs  is  a  sales  commission, 
handling  fee,  or  other  service  fee;  (2)  the 
person  acquired  ownership  of  the  lambs 
to  facilitate  the  transfer  of  ownership  of 
such  lambs  frt)m  the  seller  to  a  third 
party;  or  (3)  the  person  resold  such 
lambs  no  later  than  10  days  from  the 
date  on  which  the  person  acquired 
ownership.  Additionally,  the  market 
agency  will  certify  information  that  they 
collected  the  assessment  and  passed  it 
on  to  the  subsequent  purchaser,  and:  (1) 
Purchased  lambs  from  another  market 
agency;  or  (2)  purchased  lambs  in  a 
transaction  in  which  they  are  not 
responsible  for  paying  the  assessment. 

The  form  will  require  the  minimum 
information  necessary  to  effectively 


carry  out  the  requirements  of  the 
program,  its  use  is  necessary  to  fulfill 
the  intent  of  the  Act.  Such  information 
can  be  supplied  without  data  processing 
equipment  or  outside  technical 
expertise.  In  addition,  there  are  no 
additional  training  requirements  for 
individuals  filling  out  the  form  and 
submitting  it  to  the  Secretary  or  the 
Board.  The  form  will  be  simple,  easy  to 
understand,  and  place  as  small  a  burden 
as  possible  on  the  person  required  to  file 
the  information. 

The  timing  and  frequency  of 
collecting  information  are  intended  to 
meet  the  needs  of  the  industry  while 
minimizing  the  amount  of  work 
necessary  to  fill  out  the  required  form. 
In  addition,  the  information  to  be 
included  on  this  form  is  not  available 
from  other  sources  because  sych 
information  relates  specifically  to 
market  agencies  that  are  subject  to  the 
provisions  of  the  Act.  Therefore,  there  is 
no  practical  method  for  collecting  the 
required  information  without  the  use  of 
this  form. 

Information  collection  requirements 
that  are  included  in  this  rule  include: 

Certification  of  Non-Producer  Status 
Form 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .03  hours  per 
response. 

Respondents:  Market  agencies. 

Estimated  Number  of  Respondents: 
3,318. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,195  hours. 

Total  Cost:  $23,900. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
functions  of  the  Order  and  the 
Department's  oversight  of  the  program, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
Department's  estimate  of  the  burden  of 
the  collection  of  information,  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  concerning  the 
information  collection  requirements 
contained  in  this  action  should 
reference  the  Docket  Number  LS-02-05, 
together  with  the  date  and  page  number 


of  this  issue  of  the  Federal  Register. 
Comments  should  be  sent  to  Marlene 
Betts,  Acting  Chief;  Marketing  F^ograms 
Branch,  Room  2627-S;  Livestock  and 
Seed  Program,  AMS.  USDA;  STOP  0251; 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0251;  by  fax  at 
202/720-1125,  or  by  e-mail  at 
Marlene.Betts@usda.gov.  Comments 
should  also  be  sent  to  the  Desk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory  Affairs,  OMB, 
Washington,  DC  20503.  All  comments 
received  will  be  available  for  public 
inspection  via  the  Internet  at  http:// 
(wnv.ams.  usda.gov/lsg/mpb/rp- 
lamb.htm  during  regular  business  hours, 
8  a.m.  to  4:30  p.m.  eastern  time, 
Monday  through  Friday,  at  the  same 
address. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  rule  between  30  days 
and  60  days  after  publication.  Therefore, 
a  comment  to  OMB  is  best  assured  of 
being  considered  if  OMB  receives  it 
within  30  days  after  publication. 

Background 

The  Act  (7  U.S.C.  7411-7425) 
authorizes  the  Department  to  establish 
generic  programs  of  promotion, 
research,  and  information  for 
agricultural  commodities  designed  to 
strengthen  an  industry's  position  in  the 
marketplace,  to  maintain  and  expand 
existing  domestic  and  foreign  markets 
and  uses  for  agricultural  commodities. 
Pursuant  to  the  Act,  a  proposed  Order 
was  published  in  the  Federal  Register 
on  September  21,  2001  (66  FR  48764). 
The  final  Order  was  published  in  the 
Federal  Register  on  April  11,  2002  (67 
FR  17848).  This  program  will  be  hinded 
by  assessments  on  domestic  lamb 
producers,  lamb  feeders,  exporters,  and 
seedstock  producers,  in  the  amount  of 
one-half  cent  ($.005)  per  pound  when 
live  lambs  are  sold.  First  handlers, 
which  means  the  packer  or  other  person 
who  buys  or  takes  possession  of  lambs 
from  a  producer  or  feeder  for  slaughter, 
including  custom  slaughter,  will  be 
assessed  an  additional  $.30  cents  per 
head  of  lambs  purchased  for  slaughter 
or  slaughtered  by  such  first  handler 
pursuant  to  a  custom  slaughter 
arrangement.  Each  person  who 
processes  or  causes  to  be  processed 
lamb  or  lamb  products  of  that  person's 
own  production  and  markets  the 
processed  products  will  be  assessed 
one-half  cent  ($.005)  per  pound  on  the 
live  weight  at  the  time  of  slaughter  and 
will  be  required  to  pay  an  additional 
assessment  of  $.30  per  head.  Exporters 
who  directly  export  lambs  of  their  own 
production  will  be  assessed  in  the 
amoimt  of  one-half  cent  ($.005)  per 
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pound  of  live  lambs  exported. 
Assessment  rates  may  be  adjusted  in 
accordance  with  applicable  provisions 
of  the  Act'  and  the  Order. 

The  Order  also  requires  persons  to 
collect  and  remit  assessments  to  the 
Board.  Each  producer,  feeder,  or 
seedstock  producer  is  obligated  to  pay 
that  portion  of  the  assessments  that  is 
equivalent  to  that  producer's,  feeder's, 
or  seedstock  producer's  proportionate 
share  and  pass  it  on  to  the  subsequent 
piiTchaser,  if  applicable,  and  ultimately 
on  to  the  first  handler  or  exporter  who 
will  remit  the  total  assessment  to  the 
Board.  Any  person  who  processes  or 
causes  to  be  processed  lamb  or  lamb 
products  of  the  person's  own 
production  and  markets  the  processed 
products  will  be  required  to  pay  an 
assessment  and  remit  the  assessment  to 
the  Board.  Each  first  handler  who  buys 
or  takes  possession  of  lambs  from  a 
producer  or  feeder  for  slaughter  will  be 
required  to  pay  an  additional 
assessment  and  remit  the  total 
assessment  to  the  Board.  Any  person 
who  exports  live  lambs  will  be  required 
to  collect  and  remit  the  total  assessment 
to  the  Board  at  the  time  of  export.  Any 
exporter  who  directly  exports  lambs  of 
their  own  production  will  pay  an 
assessment  to  the  Board.  Additionally,  a 
person  who  is  a  market  agency;  i.e., 
commission  merchant,  auction  market, 
or  livestock  market  in  the  business  of 
receiving  such  lamb  or  lamb  products 
for  sale  on  commission  for  or  on  behalf 
of  a  producer,  feeder,  or  seedstock 
producer  will  be  required  to  collect  an 
assessment  and  shall  pass  the  collected 
assessment  on  to  the  subsequent 
piuchaser(s]  and  ultimately  on  to  the 
first  handler  or  exporter  who  will  remit 
the  total  assessment  to  the  Board. 
Subsequent  purchasers  may  include 
other  market  agencies,  feeders,  or  other 
entities  in  the  marketing  chain. 

The  Order  imposes  certain 
recordkeeping  and  reporting 
requirements  on  persons  subject  to  the 
'  Order.  First  handlers  and  exporters  vtdll 
collect  and  remit  the  assessments  on 
lamb  and  lamb  products  to  the  Board. 
Their  responsibilities  will  include 
acciuate  recordkeeping  and  accounting 
of  the  number  of  lambs  purchased,  total 
weight  in  pounds,  the  names  of  the 
producers,  seedstock  producers,  and 
feeders,  the  purchase  date,  the  amoimt 
of  assessment  remitted,  and  the  date  the 
assessment  was  paid.  The  required 
reporting  forms  require  the  minimnni 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
program,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act.  Such  records 
and  reports  shall  be  retained  for  at  least 
2  years  beyond  the  fiscal  year  of  their 


applicability.  These  requirements  are 
already  being  conducted  as  a  normal 
business  practice.  In  addition,  a  person 
who  is  a  market  agency;  i.e., 
commission  merchant,  auction  market, 
or  livestock  market  in  the  business  of 
receiving  lambs  for  sale  on  commission 
for  or  on  behalf  of  a  producer,  seedstock 
producer,  or  feeder,  will  be  required  to 
collect  an  assessment  and  pass  the 
collected  assessments  on  to  the 
subsequent  piut;haser(s)  and  ultimately 
on  to  the  first  handler  or  exporter  who 
will  remit  the  total  assessment  to  the 
Board.  There  will  be  a  minimal  burden 
on  persons  who  are  market  agencies.  It 
is  not  anticipated  that  they  will  be 
required  to  submit  records  of  their 
transactions  involving  lamb  purchases 
and  the  required  assessment  collection 
to  the  Board.  Information  on  such 
transactions  can  be  obtained  through  an 
audit  of  the  market  agencies'  records. 
Such  records  are  already  being 
maintained  as  a  normal  business 
practice.  This  will  include  such  records 
or  documents  that  evidence  payment  of 
an  assessment  pursuant  to  the 
requirements  in  §  1280.225(b).  In 
addition,  market  agencies  must  certify 
as  required  by  regulations  prescribed  by 
the  Department  that  the  provisions  of 
§  1280.217(b)  have  been  met.  This 
interim  final  rule  includes  these 
regulations. 

Discussion  of  Regulations 

This  interim  final  rule  includes 
provisions  concerning  assessments, 
refunds,  reporting,  and  books  and 
records.  The  section  on  assessments 
contain  provisions  on  sharing  proceeds 
of  sale,  market  agencies,  failure  to 
collect,  death,  bankruptcy,  receivership 
or  incapacity  to  act,  remittance  of 
assessments,  and  non-producer  statiis 
for  certain  transactions.  The  section  on 
refunds  includes  provisions  concerning 
the  procedine  for  obtaining  a  refund, 
refund  application  forms,  submission  of 
refund  applications  to  the  Department, 
proof  of  payment  of  assessments,  and 
payment  of  refunds.  There  are  also 
provisions  on  reporting  and  books  and 
records.  This  includes  setting  a 
reporting  period  on  a  calendar  month 
basis. 

This  rule  provides  for  the  Department 
to  receive  assessments  and  reports  until 
the  Board  is  established  and  becomes 
functional.  With  the  exception  of  the 
form.  Statement  of  Certification  of  Non- 
Producer  Status,  this  rule  does  not 
increase  the  industry's  burden  from  that 
previously  imposed  by  the  Order. 

Under  these  regulations  market 
agencies  will  be  required  to  certify  that 
they  meet  the  following  requirements: 
(1)  The  respondents  ordy  share  in 


proceeds  of  a  sale  of  lambs  is  a  sales 
commission,  handling  fee,  or  other 
service  fee;  (2)  the  person  acquired 
ownership  of  the  lambs  to  facilitate  the 
transfer  of  ownership  of  such  lambs 
from  the  seller  to  a  third  party;  or 

(3)  the  person  resold  such  lambs  no 
later  than  10  days  from  the  date  on 
which  the  person  acquired  ovraership. 
Additionally,  the  market  agency  vdll 
certify  information  that  they  collected 
the  assessment  and  passed  it  on  to  the 
subsequent  purchaser,  and  (1) 
purchased  lambs  from  another  market 
agency;  or  (2)  purchased  lambs  in  a 
transaction  in  which  they  are  not 
responsible  for  paying  the  assessment. 

The  Order  provides  that  if  the  Board 
is  not  in  place  by  the  date  the  first 
assessments  are  to  be  collected,  then  the 
Department  may  receive  assessments 
and  invest  them  on  behalf  of  the  Board. 
The  regulations  in  this  rulemaking  take 
this  situation  into  account  since  it  has 
been  determined  that  collection  and 
remittance  of  assessments  and 
applicable  reporting  should  begin  on 
July  1,  2002.  This  date  would  maximize 
the  amount  of  assessments  that  may  be 
collected  dming  the  marketing  period  so 
that  the  industry  can  more  readily  begin 
a  national  promotion  and  research 
program. 

Pinsuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register. 
This  rule  implements  the  provisions  of 
the  Order.  Specifically,  this  rule  will 
implement  the  Orders  provisions 
concerning  the  collection  and 
remittance  of  assessments,  procedures 
for  obtaining  a  refund,  reporting,  and 
books  and  records.  In  addition,  the 
Department  has  determined  that  July  1, 
2002,  will  be  the  day  that  the  collection 
and  remittance  of  assessments  will 
begin.  Such  date  will  provide  the 
Department  and  industry  organizations 
the  opportunity  to  educate  those 
persons  subject  to  the  assessment  and 
collection  provisions  of  the  Order  and 
allow  adequate  time  to  distribute  the 
required  reporting  forms  to  those 
affected  persons.  By  implementing  this 
rule  in  a  timely  manner,  the  domestic 
lamb  industry  can  more  readily  begin  a 
marketing  program  to  improve 
production  efficiency  aiHl  increase 
demand.  This  rule  is  effective  July  1, 
2002.  A  60-day  period  is  provided  for 
interested  persons  to  comment  on  this 
rule. 
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List  of  Subiects  in  7  CFR  Part  1286 

1 1  Administrative  practice  and 
procedure,  Advertising,  Consumer 
Information,  Marketing  agreements, 
Lamb  and  lamb  products.  Reporting  and 
record  keeping  requirements. 

For  the  reason  set  forth  in  the 
preamble.  Title  7  of  Chapter  XI  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 


PART  1280-LAMB  PROMOTION, 
RESEARCH,  AND  INFORMATION 


1.  The  authority  citation  for  7  CFR 
part  1280  continues  to  read  as  follows: 

Authority:  7  U.S.C.  7411-7425. 

2.  In  part  1280,  a  new  subpart  C 
consisting  of  §  1280.401  through 

§  1280.405  is  added  to  read  as  follows: 

Subpart  C — Rules  and  Regulations 

Sec. 

1280.401 

1280.402 

1280.403 

1280.404 

1280.405 


Terms  defined. 

Assessments. 

Refunds. 

Reporting. 

Books  and  records. 


Subpart  C — Rules  and  Regulations 

S 1 280.401    Terms  defined. 

As  used  throughout  this  subpart, 
unless  the  context  otherwise  requires, 
terms  shall  have  the  same  meaning  as 
the  definition  of  such  terms  in  subpart 
A  of  this  part. 

§  1 280.402    Assessments. 

(a)  Sharing  proceeds  of  sale.  If  more 
than  one  producer,  feeder,  or  seedstock 
producer  shares  the  proceeds  received 
for  the  lamb  or  lamb  products  sold,  each 
such  producer,  feeder,  or  seedstock 
producer  is  obligated  to  pay  that  portion 
of  the  assessments  that  is  equivalent  to 
that  producer's,  feeder's,  or  seedstock 
producer's  proportionate  share  of  the 
proceeds. 

(b)  Market  agencies.  A  person  who  is 
a  market  agency;  i.e.,  commission 
merchant,  auction  market,  or  livestock 
market  in  the  business  of  receiving 
lambs  or  lamb  products  for  sale  on 
commission  for  or  on  behalf  of  a 
producer,  feeder,  or  seedstock  producer, 
will  be  required  to  collect  an  assessment 
from  the  producer,  feeder,  or  seedstock 
producer  and  pass  the  collected 
assessment  on  to  the  subsequent 
purchaser(s)  imtil  remitted  by  a  first 
handler  or  exporter  responsible  for 
submitting  assessments  under  this  part. 

(c)  Failure  to  collect.  Failure  of  a 
person  to  collect  the  assessment  on 
lambs  purchased  from  a  producer, 
feeder,  or  seedstock  producer  shall  not 
relieve  the  producer,  feeder,  or 
seedstock  producer  of  their  obligation  to 


pay  the  assessment  and  to  remit  the 
assessment  to  the  Secretary. 

(d)  Death,  bankruptcy,  receivership  or 
incapacity  to  act.  In  the  event  of  a 
producer's,  feeder's,  seedstock 
producer's,  or  exporter's  death, 
bankruptcy,  receivership  or  incapacity 
to  act,  the  representative  of  such 
producer's,  feeder's,  seedstock 
producer's,  or  exporter's  estate,  the 
person  acting  on  behalf  of  creditors  or 
other  person  acting  in  such  person's 
stead,  shall  be  considered  the  producer, 
feeder,  or  seedstock  producer  and  shall 
be  required  to  pay  an  assessment  or 
collect  an  assessment. 

(e)  Remittance  of  assessments.  (1) 
Assessments  shall  be  remitted  to  the 
Lamb  Promotion,  Research,  and 
Information  Program,  c/o  the  Secretary 
at  USDA,  23029  Network  Place, 
Chicago,  Illinois  60673-1230,  with  a 
"Monthly  Remittance  Report"  form  LS- 
81  not  later  than  the  15th  day  of  the 
following  month  in  which  lambs  or 
lamb  products  were  purchased  for 
slaughter  or  export,  or  marketed,  if  a 
first  handler  markets  lambs  or  lamb 
products  directly  to  consiuners,  in  order 
to  avoid  late  payment  charges. 

(2)  In  cases  where  a  prooucer  or 
feeder  sells  lambs  as  part  of  a  custom 
slaughter  operation,  the  producer  or 
feeder  shall  be  responsible  for  remitting 
the  assessments  pursuant  to  §  1280.219. 

(3)  Each  person  processing  or  causing 
to  be  processed  lamb  or  lamb  products 
of  that  person's  own  production  and 
marketing  such  lamb  or  lamb  products 
shall  be  responsible  for  remitting  the 
assessments  pursuant  to  §  1280.217(c). 

(4)  Late  payment  charges.  Any  unpaid 
assessments  due  to  the  Board  pursuant 
to  §  1280.217  shall  be  increased  2 
percent  each  month  beginning  with  the 
day  following  the  date  such  assessments 
were  due.  Any  remaining  amount  due, 
which  shall  include  any  impaid  charges 
previously  made  pursuant  to  this 
paragraph,  shall  be  increased  at  the 
same  rate  on  the  corresponding  day  of 
each  month  thereafter  until  paid.  Any 
assessment  received  at  a  date  later  than 
the  date  prescribed  by  this  part,  because 
of  a  persons  failure  to  submit  a  timely 
report  to  the  Secretary,  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the 
report  had  been  filed  in  a  timely 
maimer.  The  timeliness  of  a  payment  to 
the  Secretary  shall  be  based  on  the 
applicable  postmark  date  or  the  date 
actually  received  by  the  Secretary, 
whichever  is  earlier. 

(5)  Weekends  and  holidays.  If  the 
15th  day  of  the  month  falls  on  a 
Saturday,  Sunday,  or  a  federally 
recognized  holiday  then  the  required 
reports  and  assessment  will  be  due  the 


next  business  day  in  order  to  avoid  late 
payment  charges. 

(f)  Non-producer  status  for  certain 
transactions.  (1)  Each  person  seeking 
non-producer  status  pinsuant  to 
§  1280.217  shall  provide  the  person 
remitting  the  assessment  a  Statement  of 
Certification  of  Non-Producer  Status 
form  (LS-78). 

(2)  A  copy  of  the  Statement  of 
Certification  of  Non-Producer  Status 
shall  be  forwarded  by  the  person 
collecting  the  assessment  to  the 
Secretary. 

§1280.403    Refunds. 

(a)  Procedure  for  obtaining  a  refund. 
Any  producer,  seedstock  producer, 
feeder,  first  handler,  or  exporter  from 
whom  an  assessment  is  collected  and 
remitted  to  the  Secretary,  or  who  pays 
an  assessment  directly  to  the  Secretary, 
under  the  authority  of  the  Act  and  the 
Order  through  the  announcement  of  the 
results  of  the  required  referendum,  shall 
have  a  right  to  receive  a  refund  of  such 
assessment,  or  pro  rata  share  thereof, 
upon  submission  of  proof  satisfactory 
that  such  person  paid  the  assessment  for 
which  the  refund  is  sought.  Any  such 
demand  shall  be  made  in  accordance 
with  the  provision  of  the  Order  and  this 
subpart. 

(b)  Refund  application  form.  A 
producer  shall  obtain  an  approved 
application  from  the  Secretary.  Such 
form  may  be  obtained  by  written  request 
to  the  Lamib  Promotion,  Research,  and 
Information  Program,  c/o  the  Secretary 
at  USDA,  P.O.  Box  23198,  Washington, 
DC  20026-3198. 

(c)  Submission  of  refund  application 
to  the  Secretary.  Any  producer, 
seedstock  producer,  feeder,  first 
handler,  or  exporter  requesting  a  refund 
shall  submit  an  application  on  the 
prescribed  form  to  the  Secretary  within 
60  days  from  the  date  the  assessments 
were  paid  by  such  producer,  seedstock 
producer,  feeder,  first  handler,  or 
exporter  but  no  later  than  the  date  the 
results  of  the  required  referendum  are 
annoimced  by  the  Secretary. 

(d)  Proof  of  payment  of  assessments. 
The  documentation  provided  pursuant 
to  §  1280.225(b)  to  the  producer, 
seedstock  producer,  feeder,  first 
handler,  or  exporter  by  the  person 
responsible  for  collecting  an  assessment 
pursuant  to  the  Order  and  this  subpart 
or  such  other  evidence  deemed 
satisfactory  to  the  Secretary,  shall 
accompany  the  producer's,  seedstock 
producer's,  feeder's,  first  handler's,  or 
exporier's  refund  application. 

(e)  Payment  of  refunds.  Refunds  will 
be  paid  pursuant  to  §  1280.216(d).    . 
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f  1280.404    R«porting. 

(a)  Each  first  handler  required  to 
submit  assessments  for  live  lambs 
pursuant  to  §  1280.217,  each  first 
handler  marketing  lamb  products  of  that 
person's  own  production,  and  each 
exporter  of  lambs,  shall  report  to  the 
Secretary  the  following  information  on 
form  LS-81. 

(1)  The  number  of  lambs  purchased, 
initially  transferred  or  which,  in  any 
other  manner,  is  subject  to  the 
collection  of  assessment,  the  total 
weight  in  poimds,  and  the  dates  of  such 
transactions; 

(2)  The  number  of  lambs  exported  and 
the  total  weight  in  pounds  of  lambs 
exported; 

(3)  The  amount  of  assessment 
remitted; 

(4)  The  basis;  if  necessary,  to  show 
why  the  remittance  is  less  than  the  total 
weight  in  pounds  of  lamb  multiplied  by 
the  assessment  rate;  and 

(5)  The  date  any  assessment  was  paid. 

(b)  Reporting  periods.  For  reports 
required  pursuant  to  §  1280.223,  each 
calendar  month  shall  be  a  reporting 
period. 

}  1 280.405    Books  and  records. 

(a)  Each  first  handler,  exporter  of 
lambs,  and  market  agency  shall 
maintain  and,  during  normal  business 
horns,  make  available  for  inspection  by 
representatives  of  the  Secretary,  such 
books  and  records  as  are  necessary  to 
carry  out  the  provisions  of  this  part, 
including  such  books  and  records  as  are 
necessary  to  verify  any  required  reports. 

(b)  Documents  evidencing  payments 
of  assessments.  Each  person,  including 
first  handlers,  exporters,  and  market 
agencies,  responsible  for  collecting  an 
assessment  paid  pinsuant  to  this  part  is 
required  to  give  the  person  from  whom 
the  assessment  was  collected,  written 
evidence  of  payment  of  the  assessments 
paid.  Such  written  evidence  serving  as 
a  receipt  shall  include  the  following 
information: 

(1)  Name  and  address  of  the  person 
collecting  the  assessment. 

(2)  Name  of  person  who  paid 
assessment. 

(3)  Number  of  head  of  lambs  sold. 

(4)  Total  weight  in  pounds  of  lamb 
sold. 

(5)  Total  assessments  paid  by  the 
producer,  seedstock  producer,  or  feeder. 

(6)  Date  of  sale. 

(7)  Such  other  information  as  the 
Secretary  may  require. 

Dated:  lune  4,  2002. 
A.J.  Yates. 
Administrator. 
IFR  Doc.  02-14457  Filed  6-5-02;  11:44  am) 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  CredK  Corporation 

7  CFR  Part  1467 
RIN  0578-AA16 

Wetiands  Reserve  Program 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  amended  the 
authority  of  the  Secretary  of  Agricultine 
imder  the  Wetlands  Reserve  Program  to 
broaden  the  ability  of  landowners 
subject  to  foreclosure  to  remain  eligible 
for  participation  in  the  program.  This 
change,  the  terms  of  wtdch  are  not 
subject  to  agency  discretion,  is 
mandatory. 

EFFECTIVE  DATE:  June  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  L.  Bensey  at  (202)  720-3534. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

The  Wetlands  Reserve  Program  is 
authorized  under  Subtitle  D,  Title  XII  of 
the  Food  Security  Act  of  1985  (16  U.S.C. 
3837-3837fJ  and  provides  wetland 
conservation  assistance  through  long- 
term  easements  and  restoration 
agreements.  NRCS  published  the  cxurent 
regulations  for  the  Wetlands  Reserve 
Program,  7  CFR  part  1467,  as  a  final  rule 
on  August  14, 1996  (61  FR  42137).  The 
regulations,  based  upon  statutory 
mandate,  prohibited  the  Secretary  from 
creating  an  easement  on  land  that  had 
changed  ownership  within  the  12 
months  preceding  the  application  for 
enrollment  in  the  program.  However, 
the  Secretary  could  waive  this 
ownership  requirement  if  the  new 
ownership  was  acquired  by  will  or 
succession,  or  if  the  Secretary 
determined  that  the  land  was  acquired 
imder  circiunstances  that  gave  adequate 
assurances  that  such  land  was  not 
acquired  for  the  pinposes  of  placing  it 
in  the  program.  The  Farm  Security  and 
Rural  Investment  Act  of  2002,  Public 
Law  107-171,  expands  the  ability  of  the 
Secretary  to  grant  a  waiver  if  the 
"ownership  change  occiirred  due  to 
foreclosure  on  the  land  and  the  owner 
of  the  land  immediately  before  the 
foreclosure  exercises  a  right  of 
redemption  from  the  mortgage  holder  in 
accordance  with  State  law." 

This  final  rule  incorporates  this 
mandated  statutory  change  into  the 
Wetlands  Reserve  Program  regulations. 
This  change  is  non-discretionary  on  the 
part  of  the  agency,  and  thus  no  public 
comments  are  being  solicited. 


Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  significant  regulatory 
action  as  specified  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  Natinal 
Resources  Conservation  Service  (NRCS) 
is  not  required  by  5  U.S.C.  553,  or  any 
other  provision  of  law,  to  publish  a 
notice  of  proposed  rule  making  with 
respect  to  the  subject  matter  of  this  rule. 

Paperwork  Reduction  Act 

No  recordkeeping  or  reporting  bmden 
is  associated  with  this  rule. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  are  not 
retroactive.  Fiuthermore,  the  provisions 
of  this  final  rule  preempt  State  and  local 
laws  to  the  extent  such  laws  are 
inconsistent  with  this  final  rule.  Before 
an  action  may  be  brought  in  a  Federal 
court  of  competent  jurisdiction,  the 
administrative  appeal  rights  afforded 
persons  at  7  CFR  part  614  must  be 
exhausted. 

Unfiwded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4,  NRCS  assessed  the  affects  of 
this  rulemaking  action  on  State,  local, 
and  tribal  governments,  and  the  public. 
This  action  does  not  compel  the 
expenditiu-e  of  $100  million  or  more  by 
any  State,  local  or  tribal  governments,  or 
anyone  in  the  private  sector,  and 
therefore,  a  statement  under  section  202 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  is  not  required. 

Federal  Domestic  Assistance  Program 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  foimd 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are:  Wetlands  Reserve  Program — 10.072. 

List  of  Subjects  in  7  CFR  Part  1467 

Administrative  practice  and 
procedure.  Agriculture,  Soil 
conservation,  Wetlands. 

Accordingly,  7  CFR  part  1467  is 
amended  as  follows: 

PART  1467— WETLANDS  RESERVE 
PROGRAM 

1.  The  authority  citation  for  part  1467 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  3837,  et  seq. 
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2.  Section  1467.4  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

11467.4    Program  requirements. 

»        *        *        ♦        » 

1 1(c)*  *  * 

(2)  Have  been  the  landowner  of  such 
land  for  the  12  months  prior  to  the  time 
the  intention  to  participate  is  declared 
unless  it  is  determined  by  the  State 
Conservationist  that  the  land  was 
acquired  by  will  or  success  as  a  result 
of  die  death  of  the  previous  landowner, 
the  ovtmership  change  occurred  due  to 
foreclosure  on  the  land  and  the  owner 
of  the  land  inunediately  before  the 
foreclosure  exercises  a  right  of 
redemption  fi'om  the  mortgage  holder  in 
accordance  with  State  law,  or  that 
adequate  assurances  have  been 
presented  to  the  State  Conservationist 
that  the  new  landowner  of  such  land 
did  not  acquire  such  land  for  the 
purpose  of  placing  it  in  the  WRP;  and 
***** 

Signed  in  Washington,  DC  on  May  24, 
2002. 

Bruce  I.  Knight, 

Vice  President,  Commodity  Credit 
Corporation,  and  Chief,  Natural  Resources 
Conservation  Service. 
[FR  Doc.  02-14142  Filed  6-6-02;  8:45  am] 
BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  103,  212,  236,  238,  239, 
240, 241,  and  287 

pNS  No.  220fr-<>2] 

RIN1115-AG69 

Delegation  of  Auttiorities  for  Various 
Detention  and  Removal  Authorities 
and  the  Parole,  Detention,  Care  and 
Custody  of  Alien  Juveniles 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

SUMMARY:  As  part  of  the  ongoing 
restructuring  of  the  Immigration  and 
Natinalization  Service  (Service  or  INS), 
the  chain  of  command  for  many 
functions  related  to  the  detention  and 
removal  of  aliens,  including  the 
detention,  care  and  custody  of  juveniles, 
will  be  centralized.  Ciurently,  these 
functions  are  overseen  by  Service 
districts  and  regions  which  report  to  the 
Executive  Associate  Commissioner  for 
Field  Operations.  Under  the 
reorganization,  the  daily  oversight  of 
overall  detention  and  removal  functions 


will  transfer  to  the  Deputy  Executive 
Associate  Conunissioner  for  Detention 
and  Removal  who  will  still  report  to  the 
Executive  Associate  Commissioner  for 
Field  Operations.  The  daily  oversight  of 
functions  relating  to  alien  juveniles  in 
the  custody  and  care  of  the  Service  is 
transferred  to  the  Director  of  the  Office 
of  Juvenile  Affairs  who  reports  to  the 
Commissioner  of  the  INS.  This  rule 
ensiues  that  the  appropriate 
immigration  officials  will  have  the 
necessary  authority  to  carry  out  the 
daily  oversight  of  the  detention  and 
removal  of  aliens  consistent  with  the 
changes  in  responsibility. 
DATES:  This  rule  is  effective  June  7, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

overdl  detention  and  removal  issues 
contact:  Rachel  Canty,  Special  Assistant, 
Office  of  Detention  and  Removal, 
Immigration  and  Naturalization  Service, 
801 1  Stieet,  NW  Room  900, 
Washington,  DC  20536,  telephone 
number  202-305-1518.  For  issues 
specifically  related  to  the  detention, 
care  and  custody  of  juveniles,  contact: 
John  J.  Pogash,  National  Juvenile 
Coordinator,  Immigration  and 
Natiiralization  Service,  801 1  Street, 
NW.,  Room  800,  Washington,  DC  20536, 
telephone  number  202-305-1518. 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act  (Act) 
conveys  authority  to  perform  various 
functions  on  the  Attorney  General,  and 
that  authority,  with  some  limitations,  is 
delegated  to  the  INS  Commissioner 
pursuant  to  Department  of  Justice 
regulations  at  28  CFR  0.105  and  8  CFR 
2.1.  The  latter  provision  further 
authorizes  the  INS  Commissioner  to 
issue  regulations  and  redelegate 
authority  to  any  officer  or  employee  of 
the  Service.  This  final  rule  delegates 
authority  to  grant  parole,  make 
decisions  on  the  expedited  removal  of 
aggravated  felons,  issue  and  cancel 
notices  to  appear,  issue  warrants  of 
removal,  continue  detention  of 
inadmissible  criminals  or  other  aliens 
beyond  the  removal  period,  issue 
administrative  stays  of  removal,  grant 
extensions  of  time  to  depart,  issue 
subpoenas,  and  issue  warrants  of  arrest 
to  the  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal,  the  Directors  of  the  Detention 
and  Removal  Field  Offices  (who  report 
to  the  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal),  and  the  Director  of  the  Office 
of  Juvenile  Affairs,  as  appropriate.  This 
rule  does  not  change  any  substantive 
rules  relating  to  the  implementation  of 
these  authorities,  and  therefore 
individuals  who  might  be  affected  by 


any  of  the  listed  actions  will  not  be 
disadvantaged  by  this  change. 

As  part  01  the  ongoing  restructuring  of 
the  Service,  the  chain  of  command  for 
many  functions  related  to  the  detention 
and  removal  of  aliens,  including  the 
detention,  care  and  custody  of  juveniles, 
will  be  centralized.  CurrenUy,  these 
functions  are  overseen  by  Service 
districts  and  regions  which  report  to  the 
Executive  Associate  Conunissioner  for 
Field  Operations.  Under  the  . 
reorganization,  the  daily  oversight  of  the 
overall  detention  and  removal  functions 
will  transfer  to  the  Deputy  Executive 
Associate  Commissioner  for  Detention 
and  Removal  who  will  report  to  the 
Executive  Associate  Commissioner  for 
Field  Operations.  In  turn,  field  level 
oversight  of  detention  and  removal 
functions  in  a  given  geographical  area 
will  be  overseen  by  Directors  of 
Detention  and  Removal  Field  Offices. 
The  daily  oversight  of  certain  functions 
as  related  to  juveniles  in  the  custody 
and  care  of  the  Service  is  transferred  to 
the  Director  of  the  Office  of  Juvenile 
Affairs  who  reports  to  the  Commissioner 
of  the  INS.  This  rule  ensures  that  the 
appropriate  immigration  officials  will 
have  the  necessary  authority  to  carry  out 
the  daily  oversight  of  the  detention  and 
removal  of  aliens,  consistent  with  the 
changes  in  responsibility.  This  is 
accomplished  by  amending  the  listing  of 
officials  authorized  to  grant  parole, 
make  decisions  on  the  expedited 
removal  of  aggravated  felons,  issue  and 
cancel  notices  to  appear,  issue  warrants 
of  removal,  continue  detention  of 
inadmissible  criminals  or  other  aliens 
beyond  the  removal  period,  issue 
administrative  stays  of  removal,  issue 
subpoenas,  grant  extensions  of  time  to 
depart  and  issue  warrants  of  arrest. 

The  provisions  of  8  CFR  212.5(a).  (c). 
(d)  and  (e),  236.3(b)(4),  (e)  and  (f). 
238.1(a),  239.1(a),  240.25(a),  240.26(f), 
241.2(a),  241.4,  241.6(a)  and  (b),  241.7, 
287.4(a)  and  (c),  and  287.5(e)(2),  are 
being  amended  to  add  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  the  Director  of 
the  Detention  and  Removal  Field  Office, 
and  the.  Director  of  the  Office  of  Juvenile 
Affairs,  as  appropriate  to  the  list  of 
officials  authorized  to  engage  in  such 
functions.  This  amendment  does  not 
otherwise  alter  who  is  authorized  to 
exercise  these  authorities  except  that 
district  directors  and  chief  patrol  agents 
have  been  removed  from  8  CFR 
212.5(b)(3)  and  8  CFR  236.3  relating  to 
parole  and  release  of  juveniles.  This 
authority  is  being  transferred  to  the 
Director  of  the  Office  of  Juvenile  Affairs. 
In  particular,  imder  this  rule,  the 
Deputy  Executive  Associate 
Commissioner  for  Detention  and 
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Removal,  and  the  Director  of  the  Office 
of  Juvenile  Affairs  may  grant  parole  (8 
CFR  212.5),  make  decisions  on  the 
expedited  removal  of  aggravated  felons 
(8  CFR  238.1(a)),  issue  and  cancel 
notices  to  appear  (8  CFR  239.1(a)),  grant 
volimtary  departure  (8  CFR  240.25), 
grant  extensions  of  time  to  depart  (8 
CFR  240.26(f)),  issue  warrants  of 
removal  (8  CFR  241.2),  issue 
administrative  stays  of  removal  (8  CFR 
241.6),  grant  self  removal  (8  CFR  241.7), 
issue  subpoenas  (8  CFR  287.4),  and 
issue  warrants  of  arrest  (8  CFR  287.5). 
The  Director  of  the  Office  of  Juvenile 
Affairs  is  also  specifically  given  the  sole 
authority  to  determine  parole  for 
juveniles  (8  CFR  212.5(a)(3))  and  issues 
concerning  the  detention  and  release  of 
juveniles  (8  CFR  236.3).  District 
directors  and  chief  patrol  agents  will  no 
longer  have  this  authority.  Directors  of 
the  Detention  and  Removal  Field  Offices 
are  delegated  the  authority  to  continue 
detention  of  inadmissible  criminals  or 
other  aliens  beyond  the  removal  period 
(8  CFR  241.4). 

This  rule  also  adds  a  new  paragraph 
in  8  CFR  103.1(g)  to  delegate  authority 
to  the  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal  within  the  Office  of  Field 
Operations  for  the  Service.  This 
position,  created  in  calendar  year  2000, 
working  under  the  direction  and 
supervision  of  the  Executive  Associate 
Commissioner  for  Field  Operations,  has 
responsibility  for  planning,  directing, 
managing  and  coordinating  all  Service 
operational  functions  relating  to  the 
detention  and  removal  of  aliens  from 
the  United  States.  See  Meissner, 
Commissioner,  Establishment  of 
Headquarters  Office  of  Detention  and 
Removal.  INS  Mem.  HQOPS  50/10  (Oct. 
25,  2000). 

Additionally,  this  rule  adds  a  new 
paragraph  in  8  CFR  103.1(k)  to  delegate 
authority  to  the  Director  for  the  Office 
of  Juvenile  Affairs.  This  position, 
created  in  April  2002,  working  under 
the  direction  and  supervision  of  the 
Commissioner,  has  responsibility  for 
planning,  directing,  managing  and 
coordinating  all  Service  operational, 
adjudicative,  and  policy  functions 
relating  to  alien  juveniles  in  the  custody 
and  care  of  the  Service.  See  Ziglar, 
Commissioner,  Initial  Restructuring 
Measures,  INS  Mem.  HQOU  90/20 
(April  17.  2002). 

Congressional  Review  Act 

This  action  pertains  to  agency 
organization,  practice,  and  procedure 
and  does  not  substantially  affect  the 
rights  or  obligations  of  non-agency 
parties  and,  accordingly,  is  not  a  "rule" 
as  that  term  is  used  by  the 


Congressional  Review  Act  (Subtitle  E  of 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996).  Therefore, 
the  reporting  requirement  of  5  U.S.C. 
801  does  not  apply. 

Good'Cause  Exception 

The  Service's  implementation  of  this 
rule  as  a  final  rule  is  based  on  the  "good 
cause"  exception  found  at  5  U.S.C. 
553(a)(2).  The  amendments  contained 
herein  relate  to  agency  management  and 
are  necessary  to  ensure  that  the 
appropriate  immigration  officials  will 
have  the  necessary  authority  to  carry  out 
the  daily  oversight  of  the  detention  and 
removal  of  aliens.  Accordingly,  it  would 
be  contrary  to  the  public  interest  to 
issue  this  rule  as  a  proposed  rule 
because  doing  so  would  delay  its 
implementation. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  since  this  rule 
pertains  to  internal  agency  management, 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  that  term  is  defined  in  5 
U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  wUl  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"sigmficant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Plaiming  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 


rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  nile  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13, 109  Stat. 
163,  all  departments  are  required  to 
submit  to  OMB,  for  review  and 
approval,  any  reporting  requirements 
inherent  in  a  final  rule.  This  rule  does 
not  impose  any  new  reporting  and 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Reporting  and 
record  keeping  requirements. 

8  CFR  Part  212 

Administrative  practice  smd 
procedure.  Aliens,  Immigration, 
Reporting  and  record  keeping 
requirements. 

8  CFR  Part  236 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8  CFR  Part  238 

Air  Carriers.  Aliens.  Government 
contracts,  Maritime  carriers. 

8  CFR  Part  239 

Air  carriers,  Aircraft,  Airports,  Aliens. 

8  CFR  Part  240 

Administrative  practice  and 
procediue.  Immigration. 

8  CFR  Part  241 

Aliens. 


II 
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8  CFR  Part  287 

Immigration,  Law  enforcement 
officers. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

Ml.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552(a}:  8  U.S.C. 
1101,  1103,  1304, 1356;  31  U.S.C.  9701;  E.O. 
12356,  47  FR  14874,  15557,  3  CFR,  1982 
Comp.,  p.  166;  8  CFR  part  2. 

2.  Section  103.1  is  amended  by 
adding  paragraphs  (g)(4)  and  (k)  to  read 
as  follows: 

9 1 03.1    Delegation  of  auttiority. 

***** 

(g)*  *  * 

(4)  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal.  Under  the  direction  and 
supervision  of  the  Executive  Associate 
Commissioner  for  Field  Operations,  the 
Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal  is  delegated  authority  to  plan, 
direct,  manage  and  coordinate  all 
Service  operational  functions  relating  to 
the  detention  and  removal  of  aliens 
from  the  United  States  and  for  liaison 
with  Departmental  and  interagency 
partners  on  these  issues. 
***** 

(k)  Director  of  the  Office  of  Juvenile 
Affairs.  Under  the  direction  and 
supervision  of  the  Commissioner,  the 
Director  of  the  Office  of  Juvenile  Affairs 
is  delegated  authority  to  plan,  direct, 
manage  and  coordinate  all  Service 
operational,  adjudicative  and  policy 
functions  relating  to  alien  juveniles  in 
the  custody  and  care  of  the  Service  and 
to  conduct  liaison  with  the 
Departmental  and  interagency  partners 
on  these  issues. 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSABLE  ALIENS;  PAROLE 


3. The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1102, 1103, 1182, 
1184,  1187,  1225,  1226,  1227;  8  CFR  part  2. 

4.  Section  212.5  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Revising  paragraph  (b)(3) 
introductory  text  and  paragraph  (b)(5); 

c.  Revising  paragraph  (c); 

d.  Revising  paragraph  (d)  introductory 
text; 


e.  Revising  paragraph  (d)(1);  and  by 

f.  Revising  paragraph  (e)(2)(i). 
The  revision  reads  as  follows: 

§  21 2.5    Parole  of  aliens  Into  ttie  United 
States. 

(a)  The  authority  of  the  Commissioner 
to  continue  an  alien  in  custody  or  grant 
parole  under  section  212(d)(5)(A)  of  the 
Act  shall  be  exercised  by  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  the  Director  of 
the  Office  of  Juvenile  Affairs,  the  district 
director,  or  the  chief  patrol  agent, 
subject  to  the  parole  and  detention 
authority  of  the  Commissioner  or  his 
designees.  The  Commissioner  or  his 
designees,  which  include  the  Deputy 
Commissioner,  the  Executive  Associate 
Commissioner  for  Field  Operations,  and 
the  regional  director,  may  invoke,  in  the 
exercise  of  discretion,  the  authority 
under  section  212(d)(5)(A)  of  the  Act. 
***** 

(b)  *  *  * 

(3)  Aliens  who  are  defined  as 
juveniles  in  §  236.3(a)  of  this  chapter. 
The  Director  of  the  Office  of  Juvenile 
Affairs  shall  follow  the  guidelines  set 
forth  in  §  236.3(a)  of  this  chapter  and 
paragraphs  (b)(3)(i)  through  ft))(3)(iii)  of 
this  section,  in  determining  under  what 
conditions  a  juvenile  shall  be  paroled 
from  detention: 
*        *        *        *        * 

(5)  Aliens  whose  continued  detention 
is  not  in  the  public  interest  as 
determined  by  the  district  director,  chief 
patrol  agent,  the  Deputy  Executive 
Associate  Commissioner  for  Detention 
and  Removal,  or  the  Director  of  the 
Office  of  Juvenile  Affairs. 

(c)  In  the  case  of  all  other  arriving 
aliens,  except  those  detained  under 
§  235.3(b)  or  (c)  of  this  chapter  and 
paragraph  (b)  of  this  section,  the  district 
director,  chief  patrol  agent,  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  or  the  Director 
of  the  Office  of  Juvenile  Affairs  may, 
after  review  of  the  individual  case, 
parole  into  the  United  States 
temporarily  in  accordance  with  section 
212(d)(5)(A)  of  the  Act.  any  alien 
applicant  for  admission,  imder  such 
terms  and  conditions,  including  those 
set  forth  in  paragraph  (d)  of  this  section, 
as  he  or  she  may  deem  appropriate.  An 
alien  who  arrives  at  a  port-of-entry  and 
applies  for  parole  into  the  United  States 
for  the  sole  purpose  of  seeking 
adjustment  of  status  under  section  245A 
of  the  Act.  without  benefit  of  advance 
authorization  as  described  in  paragraph 
(f)  of  this  section  shall  be  denied  parole 
and  detained  for  removal  in  accordance 
with  the  provisions  of  §  235.3(b)  or  (c) 
of  this  chapter.  An  alien  seeking  to  enter 
the  United  States  for  sole  purpose  of 


applying  for  adjustment  of  status  under 
section  210  of  the  Act  shall  be  denied 
parole  and  detained  for  removal  under 
§  235.3(b)  or  (c)  of  this  chapter,  unless 
the  alien  has  been  recommended  for 
approval  of  such  application  for 
adjustment  by  a  consular  officer  at  an 
Overseas  Processing  Office. 

(d)  Conditions.  In  any  case  where  an 
alien  is  paroled  under  paragraph  (b)  or 
(c)  of  this  section,  the  district  director, 
chief  patrol  agent,  the  Deputy  Executive 
Associate  Commissioner  for  Detention 
and  Removal,  or  the  Director  of  the 
Office  of  Juvenile  Affairs  may  require 
reasonable  assurances  that  the  alien  will 
appear  at  all  hearings  and/or  depart  the 
United  States  when  required  to  do  so. 
Not  all  factors  listed  need  be  present  for 
parole  to  be  exercised.  The  district 
director,  chief  patrol  agent,  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  or  the  Director 
of  the  Office  of  Juvenile  Affairs  should 
apply  reasonable  discretion.  The 
consideration  of  all  relevant  factors 
includes: 

(1)  The  giving  of  an  undertaking  by 
the  applicant,  counsel,  or  a  sponsor  to 
ensure  appearances  or  departure,  and  a 
bond  may  be  required  on  Form  1-352  in 
such  amoimt  as  the  district  director, 
chief  patrol  agent,  the  Deputy  Executive 
Associate  Commissioner  for  Detention 
and  Removal,  or  the  Director  of  the 
Office  of  Juvenile  Affairs  may  deem 
appropriate; 
***** 

(e)*  *  * 

(2)(i)  On  notice.  In  cases  not  covered 
by  paragraph  (e)(1)  of  this  section,  upon 
accomplishment  of  the  purpose  for 
which  parole  was  authorized  or  when  in 
the  opinion  of  the  district  director  or 
chief  patrol  agent  in  charge  of  the  area 
in  which  the  alien  is  located,  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  or  the  Director 
of  the  Office  of  Juvenile  Affairs,  neither 
humanitarian  reasons  nor  public  benefit 
warrants  the  continued  presence  of  the 
alien  in  the  United  States,  parole  shall 
be  terminated  upon  written  notice  to  the 
alien  and  he  or  she  shalll)e  restored  to 
the  status  that  he  or  she  had  at  the  time 
of  parole.  When  a  charging  document  is 
served  on  the  alien,  the  charging 
document  will  constitute  written  notice 
of  termination  of  parole,  imless 
otherwise  specified.  Any  further    . 
inspection  or  hearing  shall  be 
conducted  under  section  235  or  240  of 
the  Act  and  this  chapter,  or  any  order 
of  exclusion,  deportation,  or  removal 
previously  entered  shall  be  executed.  If 
the  exclusion,  deportation,  or  removal 
order  caimot  be  executed  within  a 
reasonable  time,  the  alien  shall  again  be 


39258  Federal  Register/Vol.  67,  No.  110/Friday,  June  7,  2002/Rules  and  Regulations 


released  on  parole  iinless  in  the  opinion 
of  the  district  director,  chief  patrol 
agent,  the  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal,  or  the  Director  of  the  Office  of 
Juvenile  Affairs  the  public  interest 
requires  that  the  alien  be  continued  in 
custody. 


PART  236— APPREHENSION  AND 
DETENTION  OF  INADMISSABLE  AND 
DEPORTABLE  AUENS;  REMOVAL  OF 
AUENS  ORDERED  REMOVED 

5.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182, 1224. 1225, 
1226. 1227, 1362;  sec.  303(b)  of  Div.  C  of  Pub. 
L.  No.  104-208;  8  CFR  part  2. 

6.  Section  236.3  is  amended  by 
revising  paragraphs  (b)(4),  (e)  and  (f)  to 
read  as  follows: 

§  236.3    Detention  and  release  of  Juveniles. 

*        •        •        *        • 

(4)  In  imusual  and  compelling 
circiunstances  and  in  the  discretion  of 
the  Director  of  the  Office  of  Juvenile 
Affairs,  a  juvenile  may  be  released  to  an 
adult,  other  than  those  identified  in 
paragraphs  (b)(l)(i)  through  (b}(l}(iii)  of 
this  section,  who  executes  an  agreement 
to  care  for  the  juvenile's  well-being  and 
to  ensiire  the  juvenile's  presence  at  all 
future  proceedings  before  the  Service  or 
an  immigration  judge. 
***** 

(e)  Refusal  of  release.  If  a  parent  of  a 
juvenile  detained  by  the  Service  can  be 
located,  and  is  otherwise  suitable  to 
receive  custody  of  the  juvenile,  and  the 
juvenile  indicates  a  refusal  to  be 
released  to  his  or  her  parent,  the 
parent(s)  shall  be  notified  of  the 
juvenile's  refusal  to  be  released  to  the 
parent(s),  and  they  shall  be  afforded  the 
opportunity  to  present  their  views  to  the 
district  director,  chief  patrol  agent. 
Director  of  the  Office  of  Juvenile  Affairs 
or  immigration  judge  before  a  custody 
determination  is  made. 

(f)  Notice  to  parent  of  application  for 
relief.  If  a  juvenile  seeks  release  from 
detention,  voluntary  departure,  parole, 
or  any  form  of  relief  from  removal, 
where  it  appears  that  the  grant  of  such 
relief  may  effectively  terminate  some 
interest  inherent  in  the  parent-child 
relationship  and/ or  the  juvenile's  rights 
and  interests  are  adverse  with  those  of 
the  parent,  and  the  parent  is  presently 
residing  in  the  United  States,  the  parent 
shall  be  given  notice  of  the  juvenile's 
application  for  relief,  and  shall  be 
afforded  an  opportimity  to  present  his 
or  her  views  and  assert  his  or  her 
interest  to  the  district  director.  Director 


of  the  Office  of  Juvenile  Affairs  or 
immigration  judge  before  a 
determination  is  made  as  to  the  merits 
of  the  request  for  relief. 


PART  238— EXPEDITED  REMOVAL  OF 
AGGRAVATED  FELONS 

7.  The  authority  citation  for  part  238 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1228;  8  CFR  part  2. 

8.  Section  238.1(a)  is  revised  to  read 
as  follows: 

§  238.1    Proceedings  under  section  238(b) 
of  ttie  Act 

(a)  Definitions.  As  used  in  this  part 
the  term: 

Deciding  Service  officer  means  a 
district  director,  chief  patrol  agent,  or 
another  immigration  officer  designated 
by  a  district  director,  chief  patrol  agent, 
the  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal,  or  the  Director  of  the  Office  of 
Juvenile  Affairs,  so  long  as  that  person 
is  not  the  same  person  as  the  Issuing 
Service  Officer. 

Issuing  Service  officer  means  any 
Service  officer  listed  in  §  239.1  of  this 
chapter  as  authorized  to  issue  notices  to 
appear. 


PART  239— INITIATION  OF  REMOVAL 
PROCEEDINGS 

9.  The  authority  citation  for  part  239 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1221, 1229;  8 
CFR  part  2. 

10.  Section  239.1  is  amended  by: 

a.  Removing  the  word  "or"  from  the 
end  of  paragraph  (a)(21); 

b.  Removing  the  period  from  the  end 
of  paragraph  (a)(22)  and  adding  a  ";"  in 
its  place;  and  by 

c.  Adding  paragraphs  (a)(23)  and 
{a)(24). 

The  additions  read  as  follows: 

§239.1    Notice  to  appear. 

(a)*  *  * 

(23)  The  Director  of  the  Office  of 
Juvenile  Affairs;  or 

(24)  The  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal. 


PART  240— PROCEEDINGS  TO 
DETERMINE  REMOVABILITY  OF 
AUENS  IN  THE  UNITED  STATES 

11.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1182. 1186a, 
1224. 1225, 1226, 1227, 1251. 1252  note. 


1252a,  1252b,  1362;  sec.  202,  Pub.  L.  105-100 
(111  Stat.  2160,  2193);  8  CFR  part  2. 

12.  Section  240.25(a)  is  revised  to 
read  as  follows: 

§  240.25    Voluntary  departure— authority  of 
the  Service. 

(a)  Authorized  officers.  The  authority 
contained  in  section  240B(a)  of  the  Act 
to  permit  aliens  to  depart  voluntarily 
from  the  United  States  may  be  exercised 
in  lieu  of  being  subject  to  proceedings 
imder  section  240  of  the  Act  by  district 
directors,  assistant  district  directors  for 
investigations,  assistant  district 
directors  for  examinations,  officers  in 
charge,  chief  patrol  agents,  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  the  Director  of 
the  Office  of  Juvenile  Affairs,  service 
center  directors,  and  assistant  service 
center  directors  for  examinations. 
***** 

13.  Section  240.26(f)  is  revised  to  read 
as  follows: 

§  240.26    Voluntary  departure —  autfK>rity 
of  the  Executive  Office  for  Immigration 
Review. 

***** 

(f)  Extension  of  time  to  depart. 
Authority  to  extend  the  time  within 
which  to  depart  voluntarily  specified 
initially  by  an  immigration  judge  or  the 
Board  is  only  within  the  jurisdiction  of 
the  district  director,  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  or  the  Director 
of  the  Office  of  Juvenile  Affairs.  An 
immigration  judge  or  the  Board  may 
reinstate  voluntary  departiue  in  a 
removal  proceeding  that  has  been 
reopened  for  a  purpose  other  than  solely 
making  an  application  for  voluntarily 
departure  if  reopening  was  granted  prior 
to  the  expiration  of  the  original  period 
of  voluntary  departure.  In  no  event  can 
the  total  period  of  time,  including  any 
extension,  exceed  120  days  or  60  days 
as  set  forth  in  section  240B  of  the  Act. 


PART  241— APPREHENSION  AND 
DETENTION  OF  ALIENS  ORDERED 
REMOVED 

14.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1223, 1227, 1231, 
1253. 1255,  and  1330;  8  CFR  part  2. 

15.  Section  241.2(a)  is  revised  to  read 
as  follows: 

S241.2    Warrant  of  removal. 

(a)  Issuance  of  a  warrant  of  removal. 
A  Form  1-205,  Warrant  of  Removal, 
based  upon  the  final  administrative 
removal  order  in  the  alien's  case  shall 
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be  issued  by  a  district  director,  the 
Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal,  or  the  Director  of  the  Office  of 
Juvenile  Affairs.  The  district  director, 
the  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal,  or  the  Director  of  the  Office  of 
Juvenile  Affairs,  shall  exercise  the 
authority  contained  in  section  241  of  the 
Act  to  determine  at  whose  expense  the 
aUen  shall  be  removed  and  whether  his 
or  her  mental  or  physical  condition 
requires  personal  care  and  attention  en 
route  to  his  or  her  destination. 
***** 

16.  Section  241.4  is  amended  by: 

a.  Revising  paragraph  (a)  introductory 
text; 

b.  Revising  paragraph  (c)(1); 

c.  Revising  paragraph  (c)(4); 

d.  Revising  paragraph  (h)(5);  and  by 

e.  Revising  paragraph  (j)(3). 
The  revision  reads  as  follows: 


§  241 .4    Continued  detention  of 
inadmissible,  criminal,  and  other  aliens 
beyond  the  removal  period. 

(a)  Scope.  The  authority  to  continue 
an  alien  in  custody  or  grant  release  or 
parole  under  sections  241(a)(6)  and 
212(d)(5)(A)  of  the  Act  shall  be 
exercised  by  the  Commissioner  or 
Deputy  Commissioner,  as  follows: 
Except  as  otherwise  directed  by  the 
Commissioner  or  his  or  her  designee, 
the  Executive  Associate  Commissioner 
for  Field  Operations  (Executive 
Associate  Commissioner),  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  the  Director  of 
the  Detention  and  Removal  Field  Office 
or  the  district  director  may  continue  an 
ahen  in  custody  beyond  the  removal 
period  described  in  section  241(a)(1)  of 
the  Act  piusuant  to  the  procedures 
described  in  this  section.  Except  as 
provided  for  in  paragraph  (b)(2)  of  this 
section,  the  provisions  of  this  section 
apply  to  the  custody  determinations  for 
the  following  group  of  aliens: 
***** 

(c)*  *  * 

(1)  District  Directors  and  Directors  of 
Detention  and  Removal  Field  Offices. 
The  initial  custody  determination 
described  in  paragraph  (h)  of  this 
section  and  any  further  custody 
determination  concluded  in  the  3  month 
period  immediately  following  the 
expiration  of  the  90-day  removal  period, 
subject  to  the  provisions  of  paragraph 
(c)(2)  of  this  section,  will  be  made  by 
the  district  director  dr  the  Director  of 
the  Detention  and  Removal  Field  Office 
having  jurisdiction  over  the  alien.  The 
district  director  or  the  Director  of  the 
Detention  and  Removal  Field  Office 


shall  maintain  appropriate  files 
respecting  each  detained  alien  reviewed 
for  possible  release,  and  shall  have 
authority  to  determine  the  order  in 
which  the  cases  shall  be  reviewed,  and 
to  coordinate  activities  associated  with 
these  reviews  in  his  or  her  respective 
jurisdictional  area. 
***** 

(4)  Additional  delegation  of  authority. 
All  references  to  the  Executive 
Associate  Commissioner,  the  Director  of 
the  Detention  and  Removal  Field  Office, 
and  the  district  dfrector  in  this  section 
shall  be  deemed  to  include  any  person 
or  persons  (including  a  committee) 
designated  in  writing  by  the  Executive 
Associate  Commissioner,  the  Director  of 
the  Detention  and  Removal  Field  Office, 
or  the  district  director  to  exercise 
powers  wider  this  section. 
***** 

(h)*   *  * 

(5)  District  office  or  Detention  and 
Removal  Field  office  staff.  The  district 
director  or  the  Director  of  the  Detention 
and  Removal  Field  Office  may  delegate 
the  authority  to  conduct  the  custody 
review,  develop  recommendations,  or 
render  the  custody  or  release  decisions 
to  those  persons  directly  responsible  for 
detention  within  his  or  her  geographical 
areas  of  responsibility.  This  includes  the 
deputy  district  director,  the  assistant 
director  for  detention  and  deportation, 
the  officer-in-charge  of  a  detention 
center,  the  assistant  director  of  the 
detention  and  removal  field  office,  the 
director  of  the  detention  and  removal 
resident  office,  the  assistant  director  of 
the  detention  and  removal  resident 
office,  officers  in  charge  of  service 
processing  centers,  or  such  other 
persons  as  the  district  director  or  the 
Director  of  the  Detention  and  Removal 
Field  Office  may  designate  from  the 
professional  staff  of  the  Service. 
***** 

(j)  *  *  * 

(3)  Employment  authorization.  The 
district  director,  Director  of  the 
Detention  and  Removal  Field  Office, 
and  the  Executive  Associate 
Commissioner,  may,  in  the  exercise  of 
discretion,  grant  employment 
authorization  under  the  same  conditions 
set  forth  in  §  241.5(c)  for  aliens  released 
under  an  order  of  supervision. 


§241.4    [Amended] 

17.  Section  241.4  is  further  amended 
by  revising  the  term  "district  director  or 
Executive  Associate  Commissioner"  to 
read  "district  director.  Director  of  the 
Detention  and  Removal  Field  Office,  or 
Executive  Associate  Commissioner" 


whenever  that  term  appears  in  the 
following  places: 

a.  Paragraph  (d)  introductory  text; 

b.  Paragraph  (d)(2); 

c.  Paragraph  (j)(l): 

d.  Paragraph  (j)(2); 

e.  Paragraph  (j)(4);  and 

18.  Section  241.4  is  further  amended 
by  revising  the  term  "district  director  or 
the  Executive  Associate  Commissioner" 
to  read  "district  director,  Director  of  the 
Detention  and  Removal  Field  Office,  or 
Executive  Associate  Commissioner" 
whenever  that  term  appears  in  the 
following  places: 

a.  Paragraph  (d)(1):  and 

b.  Paragraph  (1)(3). 

19.  Section  241.4  is  further  amended 
by  revising  the  term  "district  director's" 
to  read  "district  director's  or  Director  of 
the  Detention  and  Removal  Field 
Office's"  whenever  that  term  appears  in 
the  following  places: 

a.  Paragraph  (h)  paragraph  heading; 

b.  Paragraph  (h)  introductory  text; 

c.  Paragraph  (h)(3); 

d.  Paragraph  (h)(4)  paragraph 
heading. 

20.  Section  241.4  is  further  amended 
by  revising  the  term  "district  director" 
•to  read  "district  director  or  Director  of 
the  Detention  and  Removal  Field 
Office"  whenever  that  term  appears  in 
the  following  places: 

a.  Paragraph  (h)(1); 

b.  Paragraph  {h){2); 

c.  Paragraph  (h)(4); 

d.  Paragraph  (j)(2). 

e.  Paragraph  (k)(l)  heading; 

f.  Paragraph  (k)(l)(i); 

g.  Paragraph  (k)(l)(ii); 

h.  Paragraph  (k)(2)(i)  heading; 
i.  Paragraph  {k)(2)(i); 
j.  Paragraph  (k)(2)(ii)  heading;  and 
k.  Paragraph  (k)(2)(ii). 

21.  Section  241.6  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

{  241 .6    Administrative  stay  of  removal. 
(a)  Any  request  of  an  alien  under  a 
final  order  of  deportation  or  removal  for 
a  stay  of  deportation  or  removal  shall  be 
filed  on  Form  1-246.  Stay  of  Removal, 
with  the  district  director  having 
jurisdiction  over  the  place  where  the 
alien  is  at  the  time  of  filing.  The 
Commissioner,  Deputy  Commissioner. 
Executive  Associate  Commissioner  for 
Field  Operations,  Deputy  Executive 
Associate  Commissioner  for  Detention 
and  Removal,  the  Director  of  the  Office 
of  Juvenile  Affairs,  regional  directors,  or 
district  director,  in  his  or  her  discretion 
and  in  consideration  of  factors  listed  in 
8  CFR  212.5  and  section  241(c)  of  the 
Act.  may  grant  a  stay  of  removal  or 
deportation  for  such  time  and  under 
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such  conditions  as  he  or  she  may  deem 
appropriate.  Neither  the  request  nor 
failure  to  receive  notice  of  disposition  of 
the  request  shall  delay  removal  or 
relieve  the  alien  from  strict  compliance 
with  any  outstanding  notice  to 
surrender  for  deportation  or  removal. 

(b)  Denial  by  the  Commissioner, 
Deputy  Commissioner,  Executive 
Associate  Commissioner  for  Field 
Operations,  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal,  Director  of  the  Office  of 
Juvenile  Affoirs,  regional  director,  or 
district  director  of  a  request  for  a  stay 
is  not  appealable,  but  such  denial  shall 
not  preclude  an  immigration  judge  or 
the  Board  fronwgranting  a  stay  in 
connection  with  a  previously  filed 
motion  to  reopen  or  a  motion  to 
reconsider  as  provided  in  8  CFR  part  3. 
•        •        •        *        * 

22.  Section  241.7  is  revised  to  read  as 
follows: 

f241.7    Self-rwnoval. 

A  district  director,  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  or  the  Director 
of  the  Office  of  Juvenile  Affairs  may 
permit  an  alien  ordered  removed 
(including  an  alien  ordered  excluded  or 
deported  in  proceedings  prior  to  April 
1, 1997)  to  depart  at  his  or  her  own 
expense  to  a  destination  of  his  or  her 
own  choice.  Any  alien  who  has 
departed  from  the  United  States  while 
an  order  of  deportation  or  removal  is 
outstanding  shall  be  considered  to  have 
been  deported,  excluded  and  deported, 
or  removed,  except  that  an  alien  who 
departed  before  the  expiration  of  the 
volimtary  departiue  period  granted  in 
connection  with  an  dtemate  order  of 
deportation  or  removal  shall  not  be 
considered  to  be  so  deported  or 
removed. 

PART  287— HELD  OFFICERS; 
POWERS  AND  DUTIES 

23.  The  authority  citation  for  part  287 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182, 1225. 1226. 
1251. 1252,  1357;  8  CFR  part  2. 

24.  Section  287.4  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2)(i)  and 
(c)  to  read  as  follows: 

f  287.4    Subpoena. 

(a)»  *  * 

(1)  Criminal  or  civil  investigations.  All 
District  Directors,  Deputy  District 
Directors,  Chief  Patrol  Agents,  Deputy 
Chief  Patrol  Agents,  Assistant  Chief 
Patrol  Agents,  Officers  in  Charge,  Patrol 
Agents  in  Charge,  Assistant  District 
Directors,  Investigations,  Supervisory 


Criminal  Investigators  (Anti-Smuggling), 
Regional  Directors,  Office  of 
Professional  Responsibility,  Service 
Center  Directors,  Assistant  District 
Directors  for  Examinations,  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  and  the 
Director  of  the  Office  of  Juvenile  Affairs, 
may  issue  a  subpoena  requiring  the 
production  of  records  and  evidence  for 
use  in  criminal  or  civil  investigations. 

(2)  *  *  * 

(i)  Prior  to  commencement  of  . 
proceedings.  All  District  Directors, 
Deputy  District  Directors,  Chief  Patrol 
Agents,  Deputy  Chief  Patrol  Agents, 
Officers-in-Charge,  the  Deputy 
Executive  Associate  Commissioner  for 
Detention  and  Removal,  and  the 
Director  of  the  Office  of  Juvenile  Affairs, 
may  issue  a  subpoena  requiring  the 
attendance  of  witnesses  or  the 
pi'oduction  of  dociunentary  evidence,  or 
both,  for  use  in  any  proceeding  under 
this  chapter,  other  than  imder  8  CFR 
part  355,  or  any  application  made 
ancillary  to  the  proceeding. 
***** 

(c)  Service.  A  subpoena  issued  under 
this  section  may  be  served  by  any 
person,  over  18  years  of  age  not  a  party 
to  the  case,  designated  to  make  such 
service  by  the  District  Director,  Deputy 
District  Director,  Chief  Patrol  Agent, 
Deputy  Chief  Patrol  Agent,  Assistant 
Chief  Patrol  Agent,  Patrol  Agent  in 
Charge,  Officer-in-Charge,  Assistant 
District  Director,  Investigations, 
Supervisory  Criminal  Investigator  (Anti- 
Smuggling),  Regional  Director  and  the 
Office  of  Professional  Responsibility, 
having  administrative  jurisdiction  over 
the  office  in  which  the  subpoena  is 
issued.  The  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal  and  the  Director  of  the  Office 
of  Juvenile  Affairs  shall  also  have  the 
authority  to  make  such  designation. 
Service  of  the  subpoena  shall  be  made 
by  delivering  a  copy  thereof  to  the 
person  named  therein  and  by  tendering 
to  him/her  the  fee  for  one  day's 
attendance  and  the  mileage  allowed  by 
law  by  the  United  States  District  Court 
for  the  district  in  which  the  testimony 
is  to  be  taken.  When  the  subpoena  is 
issued  on  behalf  of  the  Service,  fee  and 
mileage  need  not  to  be  tendered  at  the 
time  of  service.  A  record  of  such  service 
shall  be  made  and  attached  to  the 
original  copy  of  the  subpoena. 
***** 

25.  Section  287.5  is  amended  by: 

a.  Removing  the  word  "or"  from  the 
end  of  paragraph  (e)(2)(xix); 

b.  Removing  the  period  from  the  end 
of  paragraph  (e)(2)(xx)  and  adding  a  ";" 
in  its  place;  and  by 


c.  Adding  paragraphs  (e)(2)(xxi)  and 
(e)(2)(xxii). 
The  additions  read  as  follows: 

§  287.5    ExarclM  of  power  by  immigration 
officers. 

***** 

(e)  *  *  * 

(2)  *  *  * 

(xxi)  the  Director  of  the  Office  of 
Juvenile  Affairs;  or 

(xxii)  the  Deputy  Executive  Associate 
Commissioner  for  Detention  and 
Removal. 


Dated:  June  3.  2002. 
James  W.  Ziglar, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  02-14348  Filed  6-4-02;  2:52  pm] 

BiLUNQ  CODE  4410-10-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN  3150-AG97 

List  of  Approved  Spent  Fuel  Storage 
Casks:  HI-STORM  100  Revision; 
Withdrawal  of  Direct  Final  Rule 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  a 
direct  final  rule  that  would  have  revised 
the  Holtec  totemational  HI-STORM  100 
cask  system  listing  within  the  list  of 
approved  spent  fuel  storage  casks  to 
include  Amendment  No.  1  to  the 
Certificate  of  Compliance.  The  NRC  is 
taking  this  action  because  it  has 
received  a  significant  adverse  comment 
in  response  to  an  identical  proposed 
rule  which  was  concturently  published 
with  the  direct  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  M.  McCausland,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
415-6219  (e-mail:  7niin2@nrc.gov). 
SUPPLEMENTARY  INFORMATION:  On  March 
27,  2002  (67  FR  14627),  the  NRC 
pubUshed  in  the  Federal  Register  a 
direct  final  rule  amending  its 
regulations  in  10  CFR  72.214  to  revise 
the  Holtec  hitemational  HI-STORM  100 
cask  system  listing  within  the  "List  of 
approved  spent  fuel  storage  casks"  to 
include  Amendment  No.  1  to  the 
Certificate  of  Compliance.  Amendment 
No.  1  would  have  modified  the  present 
cask  system  design  to:  Add  four  new 
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multipurpose  canisters;  add  new 
containers  for  damaged  fuel;  add  the 
HI-STORM  lOOS  overpack  and  the 
lOOA  and  lOOSA  high-seismic  anchored 
overpacks;  allow  the  storage  of  high- 
bumup  fuel;  delete  the  Technical 
Specifications  for  special  requirements 
for  the  first  systems  in  place  and  for 
training  requirements  and  relocate  these 
requirements  to  the  main  body  of  CoC 
1014;  and  allow  the  storage  of  selected 
nonfuel  hardware.  The  amendment 
would  also  have  used  revised  thermal 
analysis  tools  to  include  natural 
convection  heat  transfer;  revised  the 
helium  backfill  requirements  to  allow  a 
helium  density  measiuement  to  be  used; 
allowed  a  heliiun  drying  system  rather 
than  the  existing  vacuiun  drying  system; 
and  required  soluble  boron  during 
canister  loading  for  certain  higher 
enriched  fuels.  In  addition, 
modifications  would  have  been  made  to 
applicable  CoC  conditions  and  sections 
of  Appendices  A  and  B  to  the  CoC  to 
reflect  the  changes.  The  direct  final  rule 
was  to  become  effective  on  Jime  10, 
2002.  The  NRC  also  conciurently 
published  a  companion  proposed  rule 
on  March  27,  2002  (67  FR  14662). 


In  the  March  27,  2002,  direct  final 
rule,  NRC  stated  that  if  any  significant 
adverse  comments  were  received,  a 
notice  of  timely  withdrawal  of  the  direct 
final  rule  would  be  published  in  the 
Ffederal  Register. 

1 1  The  NRC  received  a  significant 
adverse  comment  on  the  direct  final 
rule;  therefore,  the  NRC  is  withdrawing 
the  direct  final  rule.  The  significant 
adverse  comment  related  to  concern 
with  (1)  interactions  between  the  non- 
fuel  hardware  and  the  fuel  and  (2)  the 
absence  of  documentation  of  NRC's 
analysis  to  accept  the  storage  of  the  non- 
fuel  hardware.  As  stated  in  the  March 
27,  2002.  direct  final  rule,  NRC  will 
address  the  comments  received  on  the 
March  27,  2002,  companion  proposed 
rule  in  a  subsequent  final  rule.  The  NRC 
will  not  initiate  a  second  comment 
period  on  this  action. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  May,  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  F.  Kane, 

Acting  Executive  Director  for  Operations. 
(FR  Doc.  02-14341  Filed  6-6-02;  8:45  am) 
BtLUNQ  CODE  7580-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE173;  Special  CondWont  No. 
23-121-SC] 

Special  Conditions:  Eclipse  Aviation 
Corporation,  Model  500  Airplane; 
Electronic  Engine  Control  System 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Eclipse  Aviation 
Corporation,  Model  500  airplane.  This 
airplane  will  have  a  novel  or  unusual 
design  feature(s)  associated  with  the  use 
of  an  electronic  engine  control  system 
instead  of  a  traditional  mechanical 
control  system.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  featiu«.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
effective  date:  July  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate, 
ACE-lll,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  816-329- 
4123  fax  816-329-4090. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  12,  2001,  EcUpse  Aviation 
Corporation  applied  for  a  type 
certificate  for  their  Model  500  airplane. 

The  Eclipse  Model  500  airplane 
design  includes  digital  electronic  engine 
control  systems,  which  were  not 
envisaged  and  are  not  adequately 
addressed  in  14  CFR  part  23.  The 
applicable  existing  regiilations  do  not 
address  electronic  control  systems  since 
those  were  not  envisioned  at  the  time. 
Even  though  the  engine  control  system 
will  be  certificated  as  part  of  the  engine, 
the  installation  of  an  engine  with  an 
electronic  control  system  requires 
evaluation  due  to  the  possible  effects  on 
or  by  other  airplane  systems  [e.g.,  radio 
interference  with  other  airplane 
electronic  systems,  shared  engine  and 
airplane  power  sources).  The  regulatory 
requirements  were  not  applicable  to 
systems  certificated  as  part  of  the  engine 
(ref.  §  23.1309(f)(1)).  Also,  electronic 
control  systems  often  require  inputs 
firom  airplane  data  and  power  sources 


and  outputs  to  other  airplane  systems. 
Althou^  the  parts  of  the  system  that  are 
not  certificated  with  the  engine  could  be 
evaluated  using  the  criteria  of  §  23.1309, 
the  integral  natiu«  of  systems  such  as 
these  makes  it  unfeasible  to  evaluate  the 
airplane  portion  of  the  system  without 
including  the  engine  portion  of  the 
system.  However,  §  23.1309(f)(1)  again 
prevents  complete  evaluation  of  the 
installed  airplane  system  since 
evaluation  of  the  engine  system's  effects 
is  not  required. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17. 
Eclipse  Aviation  Corporation  must  show 
that  the  Eclipse  Model  500  airplane 
meets  the  following; 

(1)  Applicable  provisions  of  14  CFR 
part  23,  effective  December  18,  1964,  as 
amended  by  Amendments  23-1  through 
23-54  (September  14,  2000). 

(2)  Part  34  of  the  Federal  Aviation 
Regulations  effective  September  10, 
1990,  plus  any  amendments  in  effect  on 
the  date  of  type  certification. 

(3)  Part  36  of  the  Federal  Aviation 
Regulations  effective  December  1, 1969, 
as  amended  by  Amendment  36-1 
through  the  amendment  in  effect  on  the 
date  of  type  certification. 

(4)  Noise  Control  Act  of  1972. 

(5)  Special  conditions  that  are  not 
relevant  to  these  proposed  special 
conditions,  if  any; 

(6)  Exemptions,  if  any; 

(7)  Equivalent  level  of  safety  findings, 
if  any;  and 

(8)  Special  conditions  adopted  by  this 
rulemaking  action. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  23  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  500  airplane  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  500  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36,  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  section  611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  appropriate,  as 
defined  in  11.19,  are  issued  in 
accordance  with  §  11.38,  and  become 
part  of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
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incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

The  Model  500  will  incorporate  the 
following  novel  or  unusual  design 
featiues: 

Digital  electronic  engine  control 
systems.  This  notice  proposes  a  special 
condition  for  a  digital  electronic  engine 
control  system  on  the  Eclipse  Model  500 
airplane. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  23-01-05-SC  for  the  EcHpse  Model 
500  airplanes  was  published  on  March 
11,  2002  (67  FR  10857).  No  comments 
were  received,  and  the  special 
conditions  are  adopted  as  proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Eclipse 
Model  500  airplane.  Should  Eclipse 
Aviation  Corporation  apply  at  a  later 
date  for  a  change  to  the  type  certificate 
to  include  another  model  incorporating 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiu-es  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety,  Signs  and 
symbols. 

aution 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  21.16  and  21.17;  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certiffcation  basis  for  the  Eclipse 
Aviation  Corporation  Model  500, 
airplane. 

1.  Electronic  Engine  Control  Systeni 

The  installation  of  the  electronic 
engine  control  system  must  comply 
with  the  requirements  of  §  23.130g(a) 
through  (e)  at  Amendment  23-49.  The 


intent  of  this  requirement  is  not  to  re- 
evaluate the  inherent  hardware 
reliability  of  the  control  itself,  but  rather 
determine  the  effects,  including 
environmental  effects  addressed  in 
§  23.1309(e),  on  the  airplane  systems 
and  engine  control  system  when 
installing  the  control  on  the  airplane. 
When  appropriate,  engine  certification 
data  may  be  used  when  showing 
compliance  with  this  requirement. 

Issued  in  Kansas  City,  Missouri,  on  May 
28,  2002. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-14353  Filed  6-6-02;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Dbcicat  No.  CE175;  Special  Conditions  No. 
23-120-SC] 

Special  Conditions:  The  Lancair 
Company,  Model  LC40-550FG-E 
Airplane;  Installation  of  Full  Authority 
Digital  Engine  Control  (FADEC) 
System  and  the  Protection  of  the 
System  From  the  Effects  of  High 
Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  The  Lancair  Company  Model 
LC4O-550FG-E  airplane.  This  airplane 
will  have  a  novel  or  imusual  design 
feature(s)  associated  with  the 
installation  of  an  engine  that  uses  an 
electronic  engine  control  system  in 
place  of  the  engine's  mechanical  system. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 

EFFECTIVE  DATE:  July  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  Dvorak,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate. 
ACE-111,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  816-329- 
4123,  fax  816-329-4090. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  November  8,  2001,  The  Lancair 
Company  applied  to  amend  Type 
Certificate  A0003SE  for  the  addition  of 
the  Model  LC40-550FG-E  airplane.  The 
Model  LC40-550FG-E  is  a  small,  utility 
category  airplane.  The  airplane  is 
powered  by  one  reciprocating  engine 
equipped  with  an  electronic  engine 
control  system  with  full  authonty 
capability  in  place  of  the 
hydromechanical  control  system. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101(c),  The  Lancair  Company  must 
show  that  the  Model  LC40-550FG-E 
meets  the  applicable  provisions  of  the 
certification  basis  specified  in 
Amendment  6  to  TCDS  A00003SE 
except  as  follows: 

•  FAR  23.1305  as  of  Amendment  52 

•  FAR  23.1359  as  of  Amendment  49 

•  Special  conditions  will  be  applied 
to  the  FADEC  installation  for  protection 
against  high  intensity  radiated  fields 
(HIRF)  and  for  installed  system 
reliability  (FAR  23.1309  apphcability). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  23)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  LC40-550FG-E  because  of  a 
novel  or  unusual  design  featiue,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  LC40-550FG-E 
airplane  must  comply  with  the  fuel  vent 
and  exhaust  emission  requirements  of 
14  CFR  part  34  and  the  noise 
certification  requirements  of  14  CFR 
part  36. 

Special  conditions,  as  appropriate,  as 
defined  in  11.19,  are  issued  in 
accordance  with  §  11.38,  and  become 
part  of  the  type  certification  basis  in 
accordance  with  §  21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

The  Model  LC40-550FG-E  airplane 
will  incorporate  the  following  novel  or 
imusual  design  features: 

The  Lancair  Company,  Model  LC40- 
550FG-E  airplane  will  use  an  engine 
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that  includes  an  electronic  control 
system  with  full  engine  authority 
capability. 

Many  advanced  electronic  systems  are 
prone  to  either  upsets  or  damage,  or 
both,  at  energy  levels  lower  than  analog 
systems.  The  increasing  use  of  high 
power  radio  frequency  emitters 
mandates  requirements  for  improved 
high  intensity  radiated  fields  (HIRF) 
protection  for  electricd  and  electronic 
equipment.  Since  the  electronic  engine 
control  system  used  on  The  Lancair 
Company,  Model  LC40-550FG-E  will 
perform  critical  functions,  provisions 
for  protection  from  the  effects  of  HIRF 
fields  should  be  considered  and,  if 
necessary,  incorporated  into  the 
airplane  design  data.  The  FAA  policy 
contained  in  Notice  8110.71,  dated 
April  2,  1998,  establishes  the  HIRF 
energy  levels  that  airplanes  will  be 
exposed  to  in  service.  The  guidelines  set 
forth  in  this  Notice  are  the  result  of  an 
Aircraft  Certification  Service  review  of 
existing  policy  on  HIRF,  in  light  of  the 
ongoing  work  of  the  ARAC 
Electromagnetic  Effects  Harmonization 
Working  Group  (EEHWG).  The  EEHWG 
adopted  a  set  of  HIRF  environment 
levels  in  November  1997  that  were 
agreed  upon  by  the  FAA,  JAA,  and 
industry  participants.  As  a  result,  the 
HIRF  environments  in  this  notice  reflect 
the  environment  levels  recommended 
by  this  working  group.  This  notice  states 
that  a  full  authority  digital  engine 
control  is  an  example  of  a  system  that 
should  address  the  HIRF  environments. 

Even  though  the  control  system  will 
be  certificated  as  part  of  the  engine,  the 
installation  of  an  engine  with  an 
electronic  control  system  requires 
evaluation  due  to  the  possible  effects  on 
or  by  other  airplane  systems  [e.g.,  radio 
interference  with  other  airplane 
electronic  systems,  shared  engine  and 
airplane  power  sources).  The  regulatory 
requirements  in  14  CFR  part  23  for 
evaluating  the  installation  of  complex 
systems,  including  electronic  systems, 
are  contained  in  §  23.1309.  However, 
when  §  23.1309  was  developed,  the  use 
of  electronic  control  systems  for  engines 
was  not  envisioned;  therefore,  the 
§23.1309  requirements  were  not 
applicable  to  systems  certificated  as  part 
of  the  engine  (reference  §  23.1309(f)(1)). 
Also,  electronic  control  systems  often 
require  inputs  bom  airplane  data  and 
power  sources  and  outputs  to  other 
airplane  systems  (e.g.,  automated 
cockpit  powerplant  controls  such  as 
mixture  setting).  Although  the  parts  of 
the  system  that  are  not  certificated  with 
the  engine  could  be  evaluated  using  the 
criteria  of  §  23.1309,  the  integral  nature 
of  systems  such  as  these  makes  it 
unfeasible  to  evaluate  the  airplane 


portion  of  the  system  without  including 
the  engine  portion  of  the  system. 
However,  §  23.1309(f)(1)  again  prevents 
complete  evaluation  of  the  installed 
airplane  system  since  evaluation  of  the 
engine  system's  effects  is  not  required. 

"Therefore,  these  special  conditions  for 
The  Lancair  Company,  Model  LC40- 
550FG-E  will  provide  HIRF  protection 
and  evaluate  the  installation  of  the 
electronic  engine  control  system  for 
compliance  with  the  requirements  of 
§  23.1309(a)  through  (e)  at  Amendment 
23-46. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  23-02-02-SC  for  The  Lancair 
Company  Model  LC40-550FG-E 
airplane  was  published  on  March  28, 
2002  (67  FR  14884).  No  comments  were 
received,  and  the  special  conditions  are 
adopted  as  proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
LC40-550FG-E.  Should  The  Lancair 
Company  apply  at  a  later  date  fOr  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§21.101. 

Conclusion  ^ 

This  action  affects  only  certain  novel 
or  imusual  design  features  on  one 
Model  LC40-550FG-E  airplane.  It  is  not 
a  rule  of  general  applicability,  and  it 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Sub|ects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  21.16  and  21.101;  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  The  Lancair 
Company  Model  LC40-550FG-E 
airplane. 

1 .  High  Intensity  Radiated  Fields 
(HIRF)  Protection.  In  showing 
compliance  with  14  CFR  part  21  and  the 
airworthiness  requirements  of  14  CFR 
part  23,  protection  against  hazards 


caused  by  exposure  to  HIRF  fields  for 
the  full  authority  digital  engine  control 
system,  which  performs  critical 
functions,  must  be  considered.  To 
prevent  this  occurrence,  the  electronic 
engine  control  system  must  be  designed 
and  installed  to  ensure  that  the 
operation  and  operational  capabilities  of 
this  critical  system  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  energy  radio  fields. 

At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  unable  to 
precisely  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service;  therefore,  the 
FAA  hereby  defines  two  acceptable 
interim  methods  for  complying  with  the 
requirement  for  protection  of  systems 
that  perform  critical  functions. 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
external  HIRF  threat  environment 
defined  in  the  following  table: 


Field  strehgtti 

Frequency 

(votts  per  meter) 

Peak 

Average 

lOkHz-IOOkHz  

50 

50 

lOOkHz-SOOkHz  

50 

50 

500kHz-2MHz 

SO 

50 

2  MHz-30  MHZ  

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MH2-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-l  GHz  

700 

100 

1  GHz-2  GHz  

2000 

3000 
3000 
1000 
3000 

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz  

200 

8  GHz-12  GHz  

300 

12GHZ-18GHZ 

2000 

200 

18  GHz-40  GHz  

600 

200 

The  field  strengths  are  expressed  in  terms  of 
peak  root-mean-square  (rms)  values. 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per  meter 
peak  electrical  strength,  without  the 
benefit  of  airplane  structural  shielding, 
in  the  frequency  range  of  10  KHz  to  18 
GHz.  When  using  this  test  to  show 
compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 
Data  used  for  engine  certification  may 
be  used,  when  appropriate,  for  airplane 
certification. 
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2.  Electronic  Engine  Control  System. 
The  installation  of  the  electronic  engine 
control  system  must  comply  with  the 
requirements  of  §  23.1309(a)  through  (e) 
at  Amendment  23—46.  The  intent  of  this 
requirement  is  not  to  re-evaluate  the 
inherent  hardware  reliability  of  the 
control  itself,  but  rather  determine  the 
effects,  including  environmental  effects 
addressed  in  §  23.1309(e],  on  the 
airplane  systems  and  engine  control 
system  when  installing  the  control  on 
the  airplane.  When  appropriate,  engine 
certification  data  may  be  used  when 
showing  compliance  with  this 
requirement. 

Issued  in  Kansas  City,  Missouri,  on  May 
30,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-14352  Filed  6-6-02;  8:45  am] 

MUINQ  CODE  4eiO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
FMlaral  Aviation  Adminittration 

14  CFR  Part  23 

[Docket  No.  CE174;  SpMsial  Conditions  No. 
23-119-SC] 

Spacial  Conditions:  Ul)arty  Aarospace, 
Modal  XL-2  Airplana,  Installation  of 
Full  Authority  Digital  Engine  Control 
(FADEC)  Systaffl  and  ttia  Protection  of 
ttia  Syatom  From  the  Effecta  of  High 
Intanaity  Radiated  Fialda  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Liberty  Aerospace  Model 
XL-2  airplane.  This  airplane  will  have 
a  novel  or  unusual  design  feature(s) 
associated  with  the  installation  of  an 
engine  that  uses  an  electronic  engine 
control  system  in  place  of  the  engine's 
mechanical  system.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  eqmvalent  to  that  established 
by  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  July  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  Dvorak,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate, 
ACE-111;  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  816-329- 
4123.  &x  816-329-4090. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  October  26,  2000,  Liberty 
Aerospace  applied  for  a  type  certificate 
for  their  new  Model  XLr-2.  The  Model  * 
XL-2  is  powered  by  one  reciprocating 
engine  equipped  with  an  electronic 
engine  control  system  with  full 
authority  capability  in  place  of  the 
hydromechanical  control  system. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Liberty  Aerospace  must  show  that  the 
Model  XL-2  meets  the  applicable 
provisions  of  14  CFR  part  23,  as 
amended  by  Amendments  23-1  through 
23-53  thereto. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  23)'  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  XL-2  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  imder  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  XL-2  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34  and  the  noise  certification 
requirements  of  14  CFR  part  36,  and  the 
FAA  must  issue  a  finding  of  regidatory 
adequacy  pursuant  to  section  61 1  of 
Public  Law  92-574,  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  appropriate,  as 
defiined  in  11.19,  are  issued  in 
accordance  with  §  11.38,  and  become 
part  of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  XL-2  will  incorporate  the 
following  novel  or  unusual  design 
features: 

Liberty  Aerospace,  Model  XL-2 
airplane  will  use  an  engine  that 
includes  an  electronic  control  system 
with  full  engine  authority  capability. 

Many  advanced  electronic  systems  are 
prone  to  either  upsets  or  damage,  or 
both,  at  energy  levels  lower  than  analog 
systems.  The  increasing  use  of  high 
power  radio  frequency  emitters 
mandates  requirements  for  improved 
high  intensity  radiated  fields  (HIRF) 
protection  for  electrical  and  electronic 


equipment.  Since  the  electronic  engine 
control  system  used  on  the  Liberty 
Aerospace,  Model  XL-2  will  perform 
critical  functions,  provisions  for 
protection  from  the  effects  of  HIRF 
fields  should  be  considered  and,  if 
necessary,  incorporated  into  the 
airplane  design  data.  The  FAA  policy 
contained  in  Notice  8110.71,  dated 
April  2, 1998,  establishes  the  HIRF 
energy  levels  that  airplanes  will  be 
exposed  to  in  service.  The  guidelines  set 
forth  in  this  Notice  are  the  result  of  an 
Aircraft  Certification  Service  review  of 
existing  policy  on  HIRF,  in  light  of  the 
ongoing  work  of  the  ARAC 
Electromagnetic  Effects  Harmonization 
Working  Group  (EEHWG).  The  EEHWG 
adopted  a  set  of  HIRF  environment 
levels  in  November  1997  that  were 
agreed  upon  by  the  FAA.  JAA,  and 
industry  participants.  As  a  result,  the 
HIRF  environments  in  this  notice  reflect 
the  environment  levels  reconunended 
by  this  working  group.  This  notice  states 
that  a  full  authority  digital  engine 
control  is  an  example  of  a  system  that 
should  address  the  HIRF  environments. 

Even  though  the  control  system  will 
be  certificated  as  part  of  the  engine,  the 
installation  of  an  engine  with  an 
electronic  control  system  requires 
evaluation  due  to  the  possible  effects  on 
or  by  other  airplane  systems  (e.g.,  radio 
interference  with  other  airplane 
electronic  systems,  shared  engine  and 
airplane  power  sources).  The  regulatory 
requirements  in  14  CFR  part  23  for 
evaluating  the  installation  of  complex 
systems,  including  electronic  systems, 
are  contained  in  §  23.1309.  However, 
when  §  23.1309  was  developed,  the  use 
of  electronic  control  systems  for  engines 
was  not  envisioned;  therefore,  the 
§  23.1309  requirements  were  not 
applicable  to  systems  certificated  as  part 
of  the  engine  (reference  §  23.1309(f)(1)). 
Also,  electronic  control  systems  often 
require  inputs  itom  airplane  data  and 
power  soinces  and  outputs  to  other 
airplane  systems  (e.g.,  automated 
cockpit  powerplant  controls  such  as 
mixture  setting).  Although  the  parts  of 
the  system  that  are  not  certificated  with 
the  engine  could  be  evaluated  using  the 
criteria  of  §  23.1309,  the  integral  nature 
of  systems  such  as  these  makes  it 
imfeasible  to  evaluate  the  airplane 
portion  of  the  system  without  including 
the  engine  portion  of  the  system. 
However,  §  23.1309(f)(1)  again  prevents 
complete  evaluation  of  the  installed 
airplane  system  since  evaluation  of  the 
engine  system's  effects  is  not  required. 

Irhereiore,  special  conditions  are 
proposed  for  the  Liberty  Aerospace, 
Model  XL-2  to  provide  HIRF  protection 
and  to  evaluate  the  installation  of  the 
electronic  engine  control  system  for 
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compliance  with  the  requirements  of 
§  23.1309(a)  through  (e)  at  Amendment  • 
23-46. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  23-02-01-SC  for  the  Liberty 
Aerospace  Model  XL-2  airplanes  was 
published  on  March  14.  2002  (67  FR 
11451).  No  comments  were  received, 
and  the  special  conditions  are  adopted 
as  proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
XL-2.  Should  Liberty  Aerospace  apply 
at  a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  imusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  imusual  design  features  on  one  model 
XL-2  of  airplanes.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Fart  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  21.16  and  21.17;  and  14  CFR 
11.38  and  11.19. 

T^e  Special  Conditions 

I  [Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Liberty  Aerospace 
Model  XL-2  airplanes. 

1.  High  Intensity  Radiated  Fields 
(HIRF)  Protection.  In  showing 
compliance  with  14  CFR  part  21  and  the 
airworthiness  requirements  of  14  CFR 
part  23,  protection  against  hazards 
caused  by  exposure  to  HIRF  fields  for 
the  full  authority  digital  engine  control 
system,  which  performs  critical 
functions,  must  be  considered.  To 
prevent  this  occurrence,  the  electronic 
engine  control  system  must  be  designed 
and  installed  to  ensure  that  the 
operation  and  operational  capabilities  of 
this  critical  system  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  energy  radio  fields. 

At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  imable  to 


precisely  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service;  therefore,  the 
FAA  hereby  defines  two  acceptable 
interim  methods  for  complying  with  the 
requirement  for  protection  of  systems 
that  perform  critical  functions. 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
external  HIRF  threat  environment 
defined  in  the  following  table: 


Field  Strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  

50 

50 

100  kHz-SOO  kHz 

50 

50 

500  kHz-2  MHz 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz  

2000 
3000 
3000 

200 

2  GHz^  GHz  

200 

4GHZ-6GHZ  

200 

6  GHz-8  GHz  

1000 
3000 

200 

8  GHz-12  GHz  

300 

12  GHz-18  GHz  

2000 

200 

18  GHz^O  GHz  

600 

200 

The  field  strengths  are  expressed  In  terms 
of  peak  root-mean-square  (rms)  values. 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per  meter 
peak  electrical  strength,  without  the 
benefit  of  airplane  structural  shielding, 
in  the  frequency  range  of  10  ICHz  to  18 
GHz.  When  using  this  test  to  show 
compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 
Data  used  for  engine  certification  may 
be  used,  when  appropriate,  for  airplane 
certification. 

2.  Electronic  Engine  Control  System. 
The  installation  of  the  electronic  engine 
control  system  must  comply  with  the 
requirements  of  §  23.1309(a)  through  (e) 
at  Amendment  23-46.  The  intent  of  this 
requirement  is  not  to  re-evaluate  the 
inherent  hardware  reliability  of  the 
control  itself,  but  rather  determine  the 
effects,  including  environmental  effects 
addressed  in  §  23.1309(e),  on  the 
airplane  systems  and  engine  control 
system  when  installing  the  control  on 
the  airplane.  When  appropriate,  engine 
certification  data  may  be  used  when 


showing  compliance  with  this 
requirement. 

Issued  in  Kansas  City,  Missouri  on  May  29, 
2002. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-14351  Filed  6-6-02;  6:45  am) 
BILUNG  CODE  4910-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-133-AD;  Amendment 
39-12772;  AD  2002-11-11] 

RIN212&-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200,  -300,  and  -300F  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767- 
200,-300,  and  -300F  series  airplanes. 
This  action  requires  an  inspection  of 
visually  accessible  areas  for  indications 
of  overheating  of  the  heater  tape 
attached  to  the  potable  water  fill  and 
drain  lines  in  the  forward  and  aft  cargo 
compartments,  exposed  foam  insulation 
or  missing  or  damaged  protective  tape 
around  the  potable  water  fill  and  drain 
lines,  and  debris  or  contaminants  on  or 
near  the  potable  water  fill  and  drain 
lines.  It  also  requires  corrective  action, 
as  necessary.  This  action  is  necessary  to 
prevent  overheating  of  the  heater  tape 
on  potable  water  fill  and  drain  lines, 
which  may  ignite  accumulated  debris  or 
contaminants  on  or  near  the  potable 
water  fill  and  drain  lines,  resulting  in  a 
fire  in  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  June  24,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  24, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  6,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
133-AD,  1601  Lind  Avenue,  SW.. 
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Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-133-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Eiford,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2788;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  of  a  fire  in  the  aft 
cargo  compartment  of  a  Boeing  Model 
767  series  airplane.  The  fire  was 
detected  and  extingmshed.  Investigation 
by  the  operator  of  die  airplane  indicated 
that  heater  tape  on  a  water  fill  line 
overheated,  igniting  debris  acciimulated 
on  or  near  the  heater  tape.  The  operator 
also  inspected  several  other  airplanes 
and  foimd  heater  tape  which  failed  a 
continuity  test,  evidence  of  heat  damage 
on  foam  insulation  or  protective  tape, 
and  similar  accumulated  debris  on  or 
near  heater  tape  in  potable  water  fill  and 
drain  lines  in  both  the  forward  and  aft 
cargo  compartments.  This  combination 
of  failed  heater  tape  on  the  potable 
water  fill  and  drain  lines  and  the 
accumulation  of  ignitable  debris  or 
contamination  on  or  near  one  of  those 
lines,  if  left  uncorrected,  may  lead  to  a 
fire  in  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
30A0037,  dated  May  28,  2002,  which 
describes  procedures  for  the  following: 

•  Inspection  of  visually  accessible 
areas  in  the  forward  and  aft  cargo 
compartments  for  accuimulated  debris 
and  contaminants  on  or  near  the  potable 


water  fill  and  drain  lines  and  removal 
of  such  debris  or  contaminants; 

•  Inspection  of  visually  accessible 
portions  of  the  potable  water  fill  and 
drain  lines  in  the  forward  and  aft  cargo 
compartments  for  indications  of 
overheating  of  the  heater  tape  and 
replacement  of  heater  tape  where  such 
indications  are  found;  and 

•  Inspection  of  visually  accessible 
portions  of  the  potable  water  fill  and 
drain  lines  in  the  forward  and  aft  cargo 
compartments  or  missing  or  damaged 
protective  tape  or  exposed  foam 
insulation  and  replacement  of  the 
missing  or  damaged  protective  tape. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  a  fire  in  the  airplane  due  to 
overheating  of  the  heater  tape  on 
potable  water  fill  and  drain  lines,  which 
may  ignite  combustible  debris.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
specified  below. 

The  FAA  is  investigating  the  extent  to 
which  the  heater  tape  addressed  in  this 
AD  is  used  on  other  Boeing  airplane 
models  and  may  consider  additional 
rulemaking  based  on  our  findings. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 


amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-133-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regtilations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regvdation  is  an  emergency  regulation 
that  must  be  issued  immediately  to   ' 
correct  an  unsafe  condition  in  aircraft, 
£md  that  it  is  not  a  "significant 
regxilatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
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df  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-11-11     Boeing:  Amendment  39-12772. 
Docket  2002-NM-133-AD. 
Applicability:  Model  767-200.  -300.  and 
-300F  series  airplanes  with  non-fully- 
enclosed  cargo  floors  in  the  lower  cargo 
areas;  certificated  in  any  category.  A  fully 
enclosed  cargo  floor  is  a  floor  with  panels 
installed  between  all  roller  trays  in  the  cargo 
compartment.  A  non-fully-enclosed  cargo 
floor  is  a  floor  without  panels  installed 
between  all  roller  trays  in  the  cargo 
compartment. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fire  in  the  airplane  due  to 
overheating  of  heater  tape  on  potable  water 
lines  and  drain  lines,  which  may  ignite 
combustible  debris  or  contaminants  which 
have  accumulated  on  or  near  the  petable 
water  and  drain  lines,  accomplish  the 
fbl  lowing: 

Compliance  Time 

(a)  Within  18  months  after  date  of  delivery 
of  the  airplane,  or  within  90  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later:  Accomplish  paragraphs  (b)  and  (c)  of 
this  AD. 


Removal  of  Debris 

(b)  Perform  a  one-timegeneral  visual 
inspection  for  foreign  object  debris  (POD)  or 
contamination  in  visually  accessible  areas  on 
or  near  potable  water  and  drain  lines  located 
below  the  cargo  floor  in  the  forward  and  aft 
cargo  compartments,  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-30A0037, 
dated  May  28,  2002.  If  POD  or  contamination 
is  observed  on  or  near  the  potable  water  or 
drain  lines,  prior  to  further  flight,  remove  it 
in  accordance  with  the  service  bulletin. 

Note  2:  The  visual  inspection  of  potable 
water  and  drain  lines  in  visually  accessible 
areas  does  not  require  removal  of  floor 
panels. 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Inspection  of  Potable  Water  and  Drain  Lines 

(c)  As  indicated  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  AD,  perform  a  general  visual 
inspection  of  visually  accessible  areas  for 
discrepancies  of  potable  water  and  drain 
lines  located  below  the  cargo  floor  in  the 
forward  and  aft  cargo  compartments,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-30A0037,  dated  May  28,  2002. 

(1)  Inspect  potable  water  and  drain  lines 
for  indications  of  overheating  of  the  heater 
tape,  such  as  localized  darkening  of  foam 
insulation  or  protective  tape.  If  such  an 
indication  of  overheating  is  observed,  prior  to 
further  flight,  replace  the  defective  heater 
tape  in  accordance  with  the  service  bulletin, 
removing  floor  panels  as  necessary  to  replace 
the  defective  heater  tape. 

(2)  Inspect  potable  water  and  drain  lines 
for  missing  or  damaged  protective  tape  and 
exposed  foam  insulation.  If  exposed  foam 
insulation  is  observed,  prior  to  further  flight, 
cover  the  foam  insulation  with  a  continuous 
wrap  of  protective  tape,  in  accordance  with 
the  service  bulletin.  If  protective  tape  is 
observed  to  be  missing  or  damaged,  prior  to 
further  flight,  replace  the  protective  tape  in 
accessible  areas  in  accordance  with  the 
service  bulletin.  It  is  not  necessary  to  remove 
floor  panels  to  replace  the  protective  tape. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference   . 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Ser\ice  Bulletin  767- 
30A0037,  dated  May  28,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
lune  24,  2002. 

Issued  in  Renton,  Washington,  on  May  29, 
2002. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-14129  Filed  6-6-02:  8:45  am) 
BOUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-10-AD;  Amwidment 
39-12771;  AD  2002-11-10] 

RIN2120-AA64 

Airworthiness  Directives;  Siltorsicy 
Model  S-70A  and  S-70C  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  Sikorsky  Model  S-70A  and  S-70C 
helicopters.  That  AD  currently  requires 
inspecting  a  certain  part-numbered 
main  landing  gear  drag  beam  (beam)  for 
a  crack,  removing  any  cracked  beam 
before  further  flight,  and  reducing  the 
torque  of  the  jackpad  mounting  bolt 
retention  nut  (nut)  of  each  beam.  This 
amendment  contains  the  same  actions 
but  requires  those  actions  for  another 
beam  part  number  (P/N).  This 
amendment  is  prompted  by  the 
inadvertent  omission  in  the  current  AD 
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of  the  additional  beam  that  is 
susceptible  to  failure  due  to  stress 
corrosion  resulting  from  sustained 
excessive  tensile  stress  due  to  excessive 
torque  of  the  nut.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
excessive  torque  of  the  nut,  failure  of  a 
beam,  and  subsequent  loss  of  control  of 
the  helicopter  during  takeoff  or  landing. 
DATES:  Effective  June  24.  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  6,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
10-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aviation  Safety  Engineer, 
Boston  Aircraft  Certification  Office,  12 
New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7155,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On 
December  11,  2001,  the  FAA  issued  AD 
2001-25-08,  Amendment  39-12561  (66 
FR  65102,  December  18,  2001),  to 
require  certain  inspections  of  each 
beamJ>/N  70250-32105,  for  a  crack, 
removing  any  cracked  beam  before 
further  flight,  and  reducing  the  torque  of 
the  nut  on  each  beam.  That  action  was 
prompted  by  the  failure  of  a  beam  due 
to  stress  corrosion  resulting  from 
sustained  excessive  tensile  stress  due  to 
excessive  torque  on  the  nut.  That 
condition,  if  not  corrected,  could  result 
in  excessive  torque  of  the  nut,  failiue  of 
a  beam,  and  subsequent  loss  of  control 
of  the  helicopter  during  takeoff  or 
landing. 

Since  the  issuance  of  that  AD,  the 
FAA  received  a  comment  from  the 
manufact\u«r  stating  that  paragraph  (a) 
of  the  AD  should  also  apply  to  beam,  P/ 
N  70250-12105.  The  FAA  agrees,  and 
this  superseding  AD  adds  beam,  P/N 
70250-12105,  to  paragraph  (a). 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  these 
same  type  designs.  Therefore,  this  AD 
supersedes  AD  2001-25-08  to  contain 
the  same  requirements  but  to  add  the 
beam,  P/N  70250-12105,  to  paragraph 
(a)  of  this  AD. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  and 
structural  integrity  of  the  helicopter. 
Therefore,  within  30  hours  time-in- 
service,  the  following  actions  are 


required,  and  this  AD  must  be  issued 
immediately: 

•  Visually  inspect  each  beam  for  a 
crack. 

•  ff  a  crack  is  found,  remove  the  beam 
before  further  flight. 

•  ffa  crack  is  suspected,  dye-   . 
penetrant  inspect  the  beam,  and  if  a 
crack  is  foimd,  remove  the  beam  before 
further  flight. 

•  If  no  crack  is  found,  reduce  the 
torque  on  the  nut. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  3  helicopters 
currently  type  certificated  in  the  United 
States  (U.S.)  wrill  be  affected  by  this  AD, 
that  it  will  take  approximately  4  work 
hours  to  inspect  the  beam,  to  reduce  the 
torque  on  each  nut,  and  to  replace  a 
cracked  beam.  The  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $18,600  per  beam. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $56,520,  assuming  you 
replace  one  beam  on  each  U.S. 
helicopter  and  assuming  that  no  other 
helicopter  listed  in  the  "applicability" 
will  be  type  certificated  in  the  U.S. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 


FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  seff-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2002-SW-lO-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Ammictod] 

2,  Section  39.13  is  amended  by 
removing  Amendment  3^12561  (66  FR 
65102,  December  18,  2001),  and  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-12771,  to  read  as 
follows: 
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^2-11-10    Sikorsky  Aircraft  Corporation: 

Amendment  39-12771.  Docket  No. 

2002-SW-lO-AD.  Supersedes  AD  2001- 

25-08,  Amendment  39-12561,  Docket 

No.  2001-SW-18-AD. 
Applicability:  Model  S-70A  helicopters, 
serial  numbers  (S/N)  700029,  701129, 
701322,  701325,  701327,  701329,  701331, 
701333,  701592,  701593,  701594,  701595. 
701613,  701614.  701825,  701835,  702127, 
and  702129.  and  Model  S-70C  helicopters,  S/ 
N  70583,  70785,  70788,  70792,  70793,  70794, 
70797,  70798,  70799,  70800,  70811.  70812, 
70813,  70830,  70831.  70836,  70837,  70848, 
70855,  70856,  70867,  70868,  70879,  70884. 
70892,  70910,  70918,  70927,  70928,  70929, 
70949,  70950.  70951,  70954.  70957,  70958, 
70959,  70965,  70966,  and  701029. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
.accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  30  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  excessive  torque  on  a  jackpad 
mounting  bolt  retention  nut  (nut),  failure  of 
a  main  landing  gear  drag  beam  (beam),  and 
subsequent  loss  of  control  of  the  helicopter 
during  takeoff  or  landing,  accomplish  the 
following: 

(a)  With  jackpad  installed,  using  a  lOX  or 
higher  magnifying  glass,  visually  inspect 
each  beam,  part  number  (P/N)  70250-12105 
or  70250-32105,  for  a  crack  at  a  3.0-inch 
radius  around  the  upper  and  lower  jackpad 
holes. 

(1)  If  a  crack  is  found,  remove  the  beam. 

(2)  If  a  crack  is  suspected,  dye-penetrant 
inspect  the  beam,  and  if  a  crack  is  found, 
remove  the  beam. 

Note  2:  Temporary  Revision  No.  19  of 
Sikorsky  Aircraft  Model  S-70  Maintenance 
Manual,  dated  January  23,  2001,  pertains  to 
the  subject  of  this  AD. 

(b)  If  a  crack  is  not  found  while 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AD,  retorque  the  nut,  P/N 
MS21245-L12,  on  each  beam  as  follows: 

(1)  Restrain  the  jackpad  and  rotate  the  nut 
counterclockwise  to  release  the  torque  on  the 
nut.  If  movement  of  the  jackpad  occurs, 
remove  and  replace  the  sealant  from  the 
lower  surface  of  the  jackpad/beam  interface. 

(2)  Retorque  the  nut  to  45-50  ft-lbs. 

(3)  Apply  sealant  to  the  nut  and  the 
immediate  area. 


(4)  After  sealant  has  dried,  touch  up  the 
paint  as  required. 

(5)  After  the  paint  has  dried,  apply  a 
slippage  mark  (of  a  contrasting  color)  to  the 
nut  as  follows: 

(i)  Wipe  the  area  to  be  marked  with  a 
clean-lint-free  cloth. 

(ii)  Apply  FlOOO  Sentry  Seal,  or  equivalent, 
with  a  width  of  approximately  one  half  the 
diameter  of  the  nut  (to  a  maximum  width  of 
Vi6  inch)  and  extending  a  minimum  of  V2 
inch  on  the  base  part  (or  to  the  edge  of  the 
part,  whichever  is  smaller). 

Note  3:  Sikorsky  Alert  Service  Bulletin  No. 
70-03-2.  dated  July  26, 1999,  pertains  to  the 
subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Boston  Aircraft  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  This  amendment  becomes  effective  on 
June  24.  2002. 

Issued  in  Fort  Worth,  Texas,  on  May  28, 
2002. 

David  A.  Downey, 

Manager,  Rotorvraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  02-14249  Filed  6-6-02;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conaervation 
Act  ("Appliance  Labeling  Rule") 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUIMMARY:  The  Federal  Trade 
Commission  ("Commission")  amends 
the  Commission's  Appliance  Labeling 
Rule  ("Rule")  to  incorporate  the  latest 
figures  for  average  imit  energy  costs  as 
published  by  the  Department  of  Energy 
("DOE")  in  the  Federal  Register  on 
April  24.  2002.  This  rule  sets  forth  the 
representative  average  unit  energy  costs 


for  five  residential  energy  sources, 
which  the  Commission  revises 
periodically  on  the  basis  of  updated 
information  provided  by  DOE. 

DATES:  The  amendments  are  effective 
Jxme  7,  2002.  The  mandatory  dates  for 
using  these  revised  DOE  cost  figures  in 
connection  with  the  Appliance  Labeling 
Rule  are  detailed  in  the  Supplementary 
Information  Section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hampton  Newsome,  Attorney,  202-326- 
2889,  Division  of  Enforcement,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission,  Washington,  D.C.  20580; 
E-mail:  hnewsome@ftc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  the  Commission 
issued  a  final  rule  in  response  to  a 
directive  in  section  324  of  the  Energy 
Policy  and  Conservation  Act  ("EPCA"), 
42  U.S.C.  6201.1  The  Rule  requires  the 
disclosure  of  energy  efficiency, 
consumption,  or  cost  information  on 
labels  and  in  retail  sales  catalogs  for 
eight  categories  of  appliances,  and 
mandates  that  the  energy  costs, 
consumption,  or  efficiency  ratings  be 
based  on  standardized  test  procedures 
developed  by  DOE.  The  cost 
information  obtained  by  following  the 
test  procedures  is  derived  by  using  the 
representative  average  unit  energy  costs 
provided  by  DOE.  Table  1  in  section 
305.9(a)  of  the  Rule  sets  forth  the 
representative  average  unit  energy  costs 
to  be  used  for  all  cost-related 
requirements  of  the  Rule.  As  stated  in 
section  305.9(b),  the  Table  is  to  be 
revised  periodically  on  the  basis  of 
updated  information  provided  by  DOE. 

L  Representative  Average  Unit  Energy 
Costs 

On  April  24,  2002,  DOE  published  the 
most  recent  figiu«s  for  representative 
average  unit  energy  costs  (67  FR  20104). 
These  energy  cost  figures  are  for 
manufacturers  to  use,  in  accordance 
with  the  guidelines  that  appear  below, 
to  calculate  the  required  secondary 
annual  operating  cost  figures  at  the 


<  44  FR  66466.  Since  iu  promulgation,  the  Rule 
has  l)een  amended  five  times  to  include  new 
product  categories — central  air  conditioners  (52  FR 
46888,  Dec.  10,  1987),  fluorescent  lamp  ballasts  (54 
FR  1182.  |an.  12,  1989),  certain  plumbing  products 
(58  FR  54955,  Oct.  25.  1993),  certain  lamp  producU 
(59  FR  25176,  May  13. 1994).  and  pool  heaters  and 
certain  residential  water  heater  types  (59  FR  49556, 
Sept.  28. 1994).  Obligations  under  the  Rule 
concerning  fluorescent  lamp  ballasts,  lighting 
products,  plumbing  products  and  pool  heaters  are 
not  affected  by  the  cost  figures  in  this  notiop. 
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bottom  of  required  EnergyGuides  for 
refrigerators,  refrigerator-freezers, 
freezers,  dishwashers,  clothes  washers, 
water  heaters,  and  room  air 
conditioners.  The  energy  cost  figures 
also  are  for  manufacturers  of  central  air 
conditioners  and  heat  piunps  to  use, 
also  in  accordance  with  the  below 
guidelines,  to  calculate  annual  operating 
cost  for  required  fact  sheets  and  in 
approved  industry  directories  listing 
these  products.^  The  Commission  is 
revising  Table  1  to  reflect  these  latest 
cost  figures,  as  set  forth  below.  The 
current  and  futiue  obligations  of 
maniifacturors  with  respect  to  the  use  of 
DOE's  cost  figures  are  as  follows: 

A.  For  Labeling  of  Refrigerators, 
Refrigerator-Freezers,  Freezers,  Clothes 
Washers,  Dishwashers,  Water  Heaters, 
and  Room  Air  Conditioners  ^ 

Manufacturers  of  refrigerators, 
refrigerator-freezers,  freeswrs,  clothes 
washers,  dishwashers,  water  heaters, 
and  room  air  conditioners  must  use  the 
National  Average  Representative  Unit 
Costs  published  today  on  labels  for  their 
products  only  after  the  Commission 
publishes  new  ranges  of  comparability 
for  those  products  that  are  based  on 
today's  cost  figures.  In  the  meantime, 
they  must  continue  to  use  past  DOE  cost 
figures  as  follows: 

1.  Refrigerators,  Refrigerator-Freezers, 
and  Freezers 

Manufacturers  of  refrigerators, 
refrigerator-freezers,  and  freezers  must 
continue  to  derive  the  operating  cost 
disclosures  on  labels  by  using  the  2001 
National  Average  Representative  Unit 
Costs  (8.29  cents  per  kiloWatt-hour  for 
electricity)  published  by  DOE  on  March 
8,  2001  (66  FR  13917),  and  by  the 
Commission  on  May  21,  2001  (66  FR 
27856),  and  that  were  in  effect  when  the 


'  The  DOE  cost  figures  are  not  necessary  for 
making  data  submissions  to  the  Commission.  The 
required  energy  use  information  that  manufacturers 
of  refrigerators,  refrigerator-freezers,  freezers, 
clothes  washers,  dishwashers,  and  water  heaters 
must  submit  under  section  305.8  of  the  Rule  is  no 
longer  operating  cost;  it  is  now  energy  constunption 
(kilowatt-hour  use  per  year  for  electricity,  therms 
per  year  for  natural  gas,  or  gallons  per  year  for 
propane  and  oil). 

^Sections  305.11(a)(S)(i)(H)(2)  and  (3)  of  the  Rule 
(16  CTR  30S.ll(a)(5)(i)(H)(2)  and  (3))  require  that 
labels  for  refrigerators,  refrigerator-freezers,  freezers, 
clothes  washers,  dishwashers,  water  heaters,  and 
room  air  conditioners  contain  a  secondary  energy 
usage  disclosure  in  terms  of  an  estimated  annual 
operating  cost  (labels  for  clothes  washers  and 
dishwashers  will  show  two  such  secondary 
disclosures — one  based  on  operation  with  water 
heated  by  natural  gas.  and  one  on  operation  with 
water  heated  by  electricity).  The  labels  also  must 
disclose,  below  this  secondary  estimated  annual 
operating  cost,  the  fact  that  the  estimated  annual 
operating  cost  is  based  on  the  appropriate  DOE 
energy  cost  figure,  and  must  identify  the  year  in 
which  the  cost  figure  was  published. 


current  2001  ranges  of  comparability  for 
these  products  were  published,* 
Manufacturers  must  continue  to  use  the 
foregoing  DOE  cost  figures  tmtil  such 
time  as  tihe  Commission  publishes  new 
ranges  of  comparability  and  states  that 
operating  cost  disclosures  must  be  based 
on  the  DOE  cost  figure  for  electricity 
then  in  effect. 

2.  Room  Air  Conditioners 

Manufacturers  of  room  air 
conditioner%must  continue  to  derive 
the  operating  cost  disclosures  on  labels 
by  using  the  1995  National  Average 
Representative  Unit  Costs  for  electricity 
(8.67  cents  per  kilo  Watt-hour)  that  were 
published  by  DOE  on  January  5, 1995 
(60  FR  1773),  and  by  the  Commission  on 
February  17, 1995  (60  FR  9296),  and 
that  were  in  effect  when  the  current 
(1995)  ranges  of  comparability  for  these 
products  were  published.  ^ 
Manufacturers  of  room  air  conditioners 
must  continue  to  use  the  1995  DOE  cost 
figures  until  such  time  as  the 
Commission  publishes  new  ranges  of 
comparability  and  states  that  operating 
cost  disclosures  must  be  based  on  the 
DOE  cost  figure  for  electricity  then  in 
effect. 

3.  Storage-Type  Water  Heaters 

Manufacturers  of  storage-type  water 
heaters  must  continue  to  use  the  1994 
DOE  cost  figures  (8.41  cents  per 
kilo  Watt-hour  for  electricity,  60.4  cents 
per  therm  for  natural  gas,  $1.05  per 
gallon  for  No.  2  heating  oil,  and  98.3 
cents  per  gallon  for  propane)  in 
determining  the  operating  cost 
disclosures  on  the  labels  on  their 
products.  This  is  because  the  1994  DOE 
cost  figures  were  in  effect  when  the 
1994  ranges  of  comparability  for  storage- 
type  water  heaters  were  published,  and 
those  1994  ranges  are  still  in  efi^ect  for 
those  products.^  Manufacturers  of 


''The  current  (2001)  ranges  for  refrigerators, 
refrigerator-freezers,  and  freezers  were  published  on 
November  19.  2001  (66  FR  57867). 

'The  current^  1995)  ranges  for  room  air 
conditioners  were  published  on  November  13, 1995 
(60  FR  56945).  On  September  16,  1996  (61  FR 
48620),  August  25, 1997  (62  FR  44890),  August  28, 
1998  (63  FR  45941).  December  20, 1999  (64  FR 
71019).  September  1.  2000  (65  FR  53163),  and 
August  2,  2001  (66  FR  40110),  the  Commission 
announced  that  the  1995  ranges  for  room  air 
conditioners  would  continue  to  remain  in  effect. 

"The  1994  DOE  cost  figures  were  published  by 
DOE  on  December  29,  1993  (58  FR  68901),  and  by 
the  Commission  on  February  8, 1994  (59  FR  5699). 
The  current  (1994)  ranges  of  comparability  for 
storage-type  water  heaters  were  published  on 
September  23. 1994  (59  FR  48796).  On  Augtist  21, 
1995  (60  FR  43367),  September  16. 1996  (61  FR 
48620),  August  25,  1997  (62  FR  44890),  August  28, 
1998  (63  FR  45941).  December  20. 1999  (64  FR 
71019).  September  1,  2000  (65  FR  53163),  and 
August  2,  2001  (66  FR  401 10),  the  Commission 
announced  that  the  1994  ranges  for  storage-type 
water  heaters  would  continue  to  remain  in  effect. 


storage-type  water  heaters  must 
continue  to  use  the  1994  DOE  cost 
figures  until  such  time  as  the 
Commission  publishes  new  ranges  of 
comparability  and  states  that  operating 
cost  disclosures  must  be  based  on  the 
DOE  cost  figure  for  electricity  then  in 
effect. 

4.  Heat  Pump  Water  Heaters 

Manufacturers  of  heat  pump  water 
heaters  must  continue  to  derive  the 
operating  cost  disclosures  on  labels  by    . 
using  the  2000  National  Average 
Representative  Unit  Costs  for  electricity 
(8.03  cents  per  kiloWatt-hour)  that  were 
published  by  DOE  on  February  7,  2000 
(65  FR  5860),  and  by  the  Commission  on 
April  17,  2000  (65  FR  20352),  and  that 
were  in  effect  when  the  current  (2000) 
ranges  of  comparability  for  these 
products  were  published.^ 
Manufacturers  of  heat  piunp  water 
heaters  must  continue  to  use  the  2000 
DOE  cost  figures  until  such  time  as  the 
Commission  publishes  new  ranges  of 
comparability  and  states  that  operating 
cost  disclosures  must  be  based  on  the    . 
EKDE  cost  figure  for  electricity  then  in 
effect. 

5.  Gas-Fired  Instantaneous  Water 
Heaters 

Manufacturers  of  gas-fired 
instantaneous  water  heaters  must 
continue  to  base  the  required  secondary 
operating  cost  disclosures  on  labels  on 
the  1999  National  Average 
Representative  Unit  Costs  for  natural  gas 
(68.8  cents  per  therm)  and  propane  (77 
cents  per  therm)  that  were  published  by 
DOE  on  January  5,  1999  (64  FR  487), 
and  by  the  Commission  on  February  17, 
1999  (64  FR  7783),  and  that  were  in 
effect  when  the  1999  ranges  of 
comparability  for  these  products  were 
published.^  Manufactiuers  must 
continue  to  use  the  1999  DOE  cost 
figures  until  such  time  as  the 
Commission  publishes  new  ranges  of 
comparability  and  states  that  operating 
cost  disclosures  must  be  based  on  the 
DOE  cost  figure  for  electricity  then  in 
effect. 


'  The  current  (2000)  ranges  of  comparability  for 
heat  pump  water  heaters  were  published  on 
September  1,  2000  (65  FR  53163).  On  August  2, 
2001  (66  FR  40110),  the  Qimmission  announced 
that  the  2000  ranges  for  heat  pump  water  heaters 
would  continue  to  remain  in  effect. 

■The  current  ranges  for  gas-fired  instantaneous 
water  heaters  were  published  on  December  20, 1999 
(64  FR  71019).  On  September  1,  2000  (65  FR  53165) 
and  on  August  2,  2001  (66  FR  40110).  the 
Commission  announced  that  the  1999  ranges  for 
gas-fired  instantaneous  water  heaters  would  . 
continue  to  remain  in  effect. 
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1 1.  Standard-Size  Dishwashers 

Manufacturers  of  standard-size 
dishwashers  must  continue  to  base  the 
required  secondary  operating  cost 
disclosures  on  labels  on  the  1997 
National  Average  Representative  Unit 
Costs  for  electricity  (8.31  cents  per 
kilo  Watt-hour)  and  natural  gas  (61.2 
cents  per  therm)  that  were  published  by 
DOE  on  November  18, 1996  (61  FR 
58679),  and  by  the  Commission  on 
February  5, 1997  (62  FR  5316),  and  that 
were  in  effect  when  the  1997  ranges  of 
comparability  for  these  products  were 
published. 3  Manufacturers  of  standard- 
size  dishwashers  must  continue  to  use 
the  1997  DOE  cost  figures  until  such 
time  as  the  Commission  publishes  new 
ranges  of  comparability  and  states  that 
operating  cost  disclosures  must  be  based 
on  the  DOE  cost  figiu-e  for  electricity 
then  in  effect.  • 


7.  Compact-Size  Dishwashers 

Manufacturers  of  compact-size 
dishwashers  must  continue  to  derive  the 
operating  cost  disclosures  on  labels  by 
using  the  2001  National  Average 
Representative  Unit  Costs  for  electricity 
(8.29  cents  per  kiloWatt-hour)  and 
natural  gas  (83.7  cents  per  therm)  that 
were  published  by  DOE  on  March  8, 
2001  (66  FR  13917),  and  by  the 
Commission  on  May  21,  2001  (66  FR 
27856),  and  that  were  in  effect  when  the 
current  (2001)  ranges  of  comparability 
for  these  products  were  published.^" 
Manufacturers  of  compact  dishwashers 
must  continue  to  use  the  2001  DOE  cost 
figiu-es  until  such  time  as  the 
Commission  publishes  new  ranges  of 
comparability  and  states  that  operating 
cost  disclosures  must  be  based  on  the 
DOE  cost  figure  for  electricity  then  in 
effect. 

8.  Clothes  Washers 

Manufacturers  of  clothes  washers 
must  continue  to  derive  the  operating 
cost  disclosures  on  labels  by  using  the 
2000  National  Average  Representative 
Unit  Costs  for  electricity  (8.03  cents  per 
kiloWatt-hour)  and  natiu-al  gas  (68.8 
cents  per  therm)  that  were  published  by 
DOE  on  February  7,  2000  (65  FR  5860), 
and  by  the  Commission' on  April  17, 
2000  (65  FR  20352),  and  that  were  in 


^  The  current  ranges  for  standard-size 
dishwashers  were  published  on  August  25.  1997  (62. 
FR  44890).  On  August  28.  1998  (63  FR  45941), 
December  20,  1999  (64  FR  71019),  September  1, 
2000  (65  FR  53165),  and  September  28,  2001  (66  FR 
49529),  the  Commission  announced  that  the  1997 
ranges  for  standard-size  dishwashers  would 
continue  to  remain  in  effect. 

'"The  current  (2001)  ranges  of  comparability  for 
compact-size  dishwashers  were  published  on 
September  28,  2001  (66  Fed.  Reg.  49529). 


effect  when  the  current  (2000)  ranges  of 
comparability  for  these  products  were 
published.^  ^  Manufacturers  of  clothes 
washers  must  continue  to  use  the  2000 
DOE  cost  figures  until  such  time  as  the 
Commission  publishes  new  ranges  of 
comparability  and  states  that  operating 
cost  disclosures  must  be  based  on  the 
DOE  cost  figure  for  electricity  then  in 
effect. 

B.  For  Operating  Cost  Information 
Relating  to  Central  Air  Conditioners  and 
Heat  Pumps  Disclosed  on  Fact  Sheets 
and  In  Industry  Directories 

In  the  2002  notice  aimoimcing 
whether  there  will  be  new  ranges  of 
comparability  for  central  air 
conditioners  and  heat  pumps,  the 
Commission  also  will  announce  that 
operating  cost  disclosures  for  these 
products  on  fact  sheets  and  in  industry 
directories  must  be  based  on  the  2002 
DOE  cost  figure  for  electricity  beginning 
on  the  effective  date  of  that  notice. 

C.  For  Operating  Cost  Representations 
Respecting  Products  Covered  By  EPCA 
but  Not  By  the  Commission 's  Rule 

Manufacturers  of  products  covered  by 
section  323(c)  of  EPCA,  42  U.S.C. 
6293(c),  but  not  by  the  Appliance 
Labeling  Rule  (clothes  dryers,  television 
sets,  kitchen  ranges  and  ovens,  and 
space  heaters)  must  use  the  2002  DOE 
energy  costs  in  all  operating  cost 
representations  beginning  September  5, 
2002. 

n.  Administrative  Procedure  Act 

The  amendments  published  in  this 
notice  involve  routine,  technical  and 
minor,  or  conforming  changes  to  the 
Rule's  labeling  requirements.  These 
technical  amendments  merely  provide  a 
routine  change  to  the  cost  information 
in  the  Rule.  Accordingly,  the 
Commission  finds  for  good  cause  that 
public  comment  and  a  30-day  effective 
date  for  these  technical,  procedural 
amendments  are  impractical  and 
unnecessary  (5  U.S.C.  553(b)(A)(B)  and 
(d)). 

m.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 


' '  The  current  (2000)  ranges  of  comparability  for 
clothes  washers  weie  published  on  May  11.  2000 
(65  FR  30351).  On  April  16,  2001  (66  FR  19389)  and 
on  April  12.  2002  (67  FR  17936),  the  Commission 
announced  that  the  2000  ranges  for  clothes  washers 
would  continue  to  remain  in  effect. 


Labeling  Rule.  These  technical 
amendments  merely  provide  a  routine 
change  to  the  cost  information  in  the 
Rule.  Thus,  the  amendments  will  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 
5  U.S.C.  605.  The  Commission  has 
concluded,  therefore,  that  a  regulatory 
flexibility  analysis  is  not  necessary,  and 
certifies,  under  Section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  the  amendments 
announced  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

In  the  1988  NPR,  the  Commission 
stated  that  the  Rule  contains  disclosure 
and  reporting  requirements  that 
constitute  "information  collection 
requirements"  as  defined  by  5  CFR 
1320.7(c),  the  regulation  that 
implements  the  Paperwork  Reduction 
Act  ("PRA ").>2  The  Commission  noted 
that  the  Rule  had  been  reviewed  and 
approved  in  1984  by  the  Office  of 
Management  and  Budget  ("OMB")  and 
assigned  OMB  Control  No.  3084-0068. 
OMB  has  extended  its  approval  for  its 
recordkeeping  and  reporting 
requirements  until  September  30,  2004. 
The  amendments  now  being  adopted  do 
not  change  the  substance  or  frequency 
of  the  recordkeeping,  disclosure,  or 
reporting  requirements  and,  therefore.    * 
do  not  require  further  OMB  clearance. 

List  of  Subjects  in  16  CFR  part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

PART  30S-[AMENDEO] 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Section  305.9(a)  is  revised  to  read 
as  follows: 

§  305.9    Representativ*  avarage  unit 
•nargy  costs. 

(a)  Table  1,  to  this  paragraph  contains 
the  representative  imit  energy  costs  to 
be  utilized  for  all  requirements  of  this 
part. 


"44  U.S.C.  3501-3520. 
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Table  1.— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (2002) 


Type  of  energy 

In  commonly  used  terms 

As  required  by  DOE  test  procedure 

Dollars  per 

million  Btu  ^ 

Electrictty  

Natural  Gas               

8  28«/kWh23            

$0.0828/kWh  

$24.27 

65.6c/tlienn*  or  $6.74/MCF5.  « 

$1  Oa/qallon^ 

$0.00000656/Btu  

6.56 

No  2  heatina  oil 

$0.00000779/Btu  

7.79 

Propane  

KAmAAnA 

$0  87/aallon8 

$0.0(X)00953/Btu  

9.53 

$1 23/aallonB      

$0.0000091 1/Btu  

9.11 

^  Btu  stands  for  British  ttiermal  unit. 

2  kWh  stands  for  ItiloWatt  hour. 

31  kWh  =  3,412  Btu. 

*  1  therm  =  100,000  Btu.  Natural  gas  prices  include  taxes. 

s  MCF  stands  for  1 ,000  cubic  feet. 

"For  the  purposes  of  this  table,  1  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1,027  Btu. 

7  For  the  purposes  of  this  table,  1  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138,690  Btu. 

"For  the  purposes  of  this  table,  1  gallon  of  liquid  propane  has  an  energy  equivalence  of  91,333  Btu. 

>  For  the  purposes  of  this  table.  1  gallon  of  l<erosene  has  an  energy  equivalence  of  135,000  Btu. 


By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
(FR  Doc.  02-14333  Filed  6-6-02;  8:45  am] 

HUMQ  owe  S750-01-P 


DEPARTMENT  OF  ENERGY 

FMtorai  Energy  Regulatory 
CommiMlon 

18  CFR  Part  35 

[Doctot  No.  RM01-6-000] 

Ravtead  Public  Utility  niing 
Raquiramanta 

Issued  May  31,  2002. 

agency:  Federal  Energy  Regulatory 

Conunission. 

ACTION:  Order  Issuing  Interim 

Instruction  Manual  for  Electronic  Filing 

of  Electric  Quarterly  Reports. 

SUMMARY:  In  this  order,  the  Federal 
Energy  Regulatory  Commission  (the 
Commission)  issues  an  instruction 
manual  for  public  utilities  to  use  to  file 
their  Electric  Quarterly  Reports  on  or 
before  July  31,  2002  and  October  31, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Keith  Pierce  (Technical  Information), 
Office  of  Markets,  Tariffs,  and  Rates, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426.  (202)  208-0525. 

Barbara  D.  Bourque  (Information 
Technology  Information),  Office  of 
Markets,  Tariffs,  and  Rates,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
(202)  208-2338. 

Gary  D.  Cohen  (Legal  Information), 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 


First  Street,  NE.,  Washington,  DC  20426. 
(202)  208-0321. 
SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  Linda 
Breathitt,  And  Nora  Mead  Brownell. 

Order  Issuing  Instruction  Manual  for 
Public  Utilities  To  Use  To  File  Their 
Electric  Quarterly  Reports 

Issued  May  31,  2002. 

In  Revised  Public  Utility  Filing 
Requirements,  Final  Rule,  Order  No. 

2001,  67  FR  31043,  FERC  Stats.  &  Regs. 
1 31,127  (April  25,  2002),  the 
Commission  stated  that,  in  the  near 
future,  it  would  issue  an  instruction 
manual  to  govern  the  filing  of  the 
Electric  Quarterly  Reports  covering  the 
second  and  third  calendar  quarters  of 

2002.  In  this  order,  the  Commission 
does  so. 

Order  No.  2001  also  explained  that, 
for  the  reports  public  utilities  file  on  or 
before  July  31,  2002  and  October  31, 
2002,  respondents  will  use  the  FERC 
electronic  filing  system  (available  on  the 
FERC  Internet  site,  www.ferc.gov)  using 
the  link  labeled  e-Filing.  "Contract 
data"  for  agreements  entered  into  and 
tmder  which  service  was  first  rendered 
between  April  1,  2002  and  Jime  30,  2002 
will  be  reported  in  the  filing  due  by  July 
31,  2002,  and  will  be  reported  thereafter 
imtil  the  contracts  expire.  >  Contract  data 
for  agreements  entered  into  and  under 
which  service  was  first  rendered 
between  July  1,  2002  and  September  30, 
2002  will  be  reported  in  the  filing  due 
by  October  31,  2002,  and  will  be 
reported  thereafter  until  the  contracts 
expire.  Electric  Quarterly  Reports  filed 
by  July  31,  2002  will  include 
"transaction  data"  for  all  power  sales 
made  between  April  1,  2002  and  June 
30,  2002.  Electric  Quarterly  Reports 


filed  by  October  31,  2002  will  include 
transaction  data  for  all  power  sales 
made  between  July  1,  2002  and 
September  30,  2002.^  The  public  will  be 
able  to  view  and  download  filed 
documents  from  the  FERC  Internet  site 
using  either  the  RIMS  or  FERRIS 
dociunent  management  systems.  ^ 

When  making  the  first  two  Electric 
Quarterly  Reports,  respondents  must  go 
to  the  FERC  Web  site  {www.ferc.gov) 
select  "e-Filing,"  and  log  in.*  At  the 
"Filing  Type  Selection"  page,  filers 
must  select  the  option  for  "Electric 
Quarterly  Report"  from  the  file  types 
listed  under  "Other."  Respondents  will, 
at  the  "Enter  Docket  Niunber"  page, 
specify  Docket  No.  ER02-2001-000. 
Respondents  will  file  a  single  dociunent 
in  either  Microsoft  Excel  or  ASCII 
Comma  Separated  Values  (CSV)  format 
exactly  as  detailed  in  the  attached 
"Instruction  Manual  for  Electronic 
Filing  of  Electric  Quarterly  Reports  for 
the  Reporting  Periods  Ending  on  Jime 
30,  2002  and  September  30,  2002." 
Respondents  providing  large  amounts  of 
data  may  wish  to  file  separately  for  each 
corporate  entity  to  avoid  the  5  megabyte 
e-filing  size  constraint.  Concurrent  with 
the  issuance  of  this  order,  the 
Commission  will  post  a  sample 
Microsoft  Excel  template  file  on  the 
FERC  Internet  site  that  may  be  used  in 
preparing  the  filings  due  on  or  before 
July  31,  2002  and  October  31,  2002. 
Filed  doctunents  must  not  contain 
computer  formulas  or  macros. 

For  reports  filed  after  October  31, 
2002,  this  interim  filing  format  will  be 
replaced  by  an  automated  Electric 
Quarterly  Report  filing  system  now 
tmder  development.  Utilities  wishing  to 


'  Order  No.  2001,  Attachment  C,  specifies  the 
contract  data  elements  to  be  included  in  Electric 
Quarterly  Reports. 


2  Order  No.  2001,  Attachment  C,  also  specifies  the 
Transaction  data  elements  to  be  included  in  Electric 
Quarterly  Reports. 

3  The  RIMS  option  may  be  superseded  by  FERRIS 
before  July  31,  2002. 

*  Filers  who  have  never  made  an  electronic  filing 
with  FERC  must  register  on-line  at  the  e-filing  page. 


II 
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participate  in  beta  testing  should  e-mail 
Barbara  Bourque  at 
Barbara.Bourque@ferc.gov.  The  final 
format  will  be  implemented  in  a 
subsequent  order.  The  final  format  will 
incorporate  the  same  data  sets  adopted 
in  Order  No.  2001. 

The  Commission  orders: 


The  attached  "Instruction  Manual  for 
Electronic  Filing  of  Electric  Quarterly 
Reports  for  the  Reporting  Periods 
Ending  on  Jime  30,  2002  and  September 
30,  2002"  is  hereby  adopted  for  use  by 
public  utilities  in  preparing  their 
Electric  Quarterly  Reports  to  be  filed  on 


or  before  July  31,  2002  and  October  31, 
2002,  as  discussed  in  the  body  of  this 
order. 

By  the  Commission. 
Magalie  R.  Salas, 

Secretary. 

muiNO  cooe  erir-oi-r 
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Attachment 

FEDERAL  ENERGY  REGULATORY  COMMISSION 
Office  of  Markets,  Tariffs  and  Rates 


em^ov 


^EcSCfi! 


Instruction  Manual  for  Electronic  Filing  of 

Electric  Quarterly  Reports  for  the  Reporting  Periods 

Ending  on  June  30, 2002  and  September  30, 2002 


■LUNG  COOe  S717-01-C 

I.  Purpose 

In  Order  No.  2001,^  the  Commission 
revised  its  regulations  to  add  18  CFR 
35.10b,2  which  requires  each  public 
utility  to  file  electronically  with  the 
Commission  an  Electric  Quarterly 
Report  each  calendar  quarter,  in 
accordance  with  the  schedule 
prescribed  in  the  regulation.^  As 


>  Revised  Public  Utility  Filing  Requirements, 
Final  Rule,  Order  No.  2001.  67  FR  31043.  FERC 
SUts.  &  Regs.  1  31.127  (2002). 

'  Under  the  authority  of  the  Federal  Power  Act, 
16  U.S.C.  791a,  et  seq. 

^  18  CFR  35.10b  prescribes  the  following  schedule 
for  the  filing  of  Electric  Quarterly  Reports:  for  the 
period  from  January  Ist  through  March  31st  of  each 
year,  each  public  utility  must  file  its  Electric 
Quarterly  Report  by  the  following  April  30th;  for 
the  period  from  April  1st  through  ]une  30th  of  each 
yer.  each  public  utility  must  file  its  Electric 
Quarterly  Report  by  the  following  July  31st;  for  the 
period  )uly  1st  through  September  30th  of  each 


provided  in  Order  No.  2001,  all  of  a 
public  utility's  transmission  services, 
cost-based  power  sales,  market-based 
power  sales  and  other  services  will  be 
covered  in  its  Electric  Quarterly 
Reports.  Electric  Quarterly  Reports  will 
summarize  the  pertinent  terms  and 
conditions  of  a  public  utility's  current 
contractual  agreements  and  provide 
specified  data  [e.g.,  price,  quantity, 
parties,  etc.)  about  the  power  sale 
transactiovs  the  public  utility  made 
diu'ing  the  reporting  period. 

Order  No.  2001  provides  that  the  first 
two  Electric  Quarterly  Reports  (i.e., 
those  to  be  filed  by  July  31,  2002  and 
October  31,  2002)  will  be  governed  by 


year,  each  public  utility  roust  file  its  Electric 
Quarterly  Report  by  the  following  October  31st; 
and,  for  the  period  October  1st  through  December 
31st  of  each  year,  each  public  utility  must  file.its 
Electric  Quarterly  Report  by  the  following  January 
31st. 


interim  reporting  requirements.  Thus, 
these  instructions  apply  to  these  first 
two  reporting  periods  only.  The 
Commission  expects  to  complete  its 
development  of  an  automated  Electric 
Quarterly  Report  filing  system  in  time 
for  use  in  Electric  Quarterly  Reports 
filed  after  October  31.  2002. 

The  Electric  Quarterly  Report  will 
include  two  groups  of  data,  contracts 
and  power  sale  transactions: 

•  Contract  data  about  each  agreement 
(including,  but  not  limited  to,  electric 
power  sales  agreements  and  other 
services  imder  18  CFR  part  35,  such  as 
transmission  agreements  and 
interconnection  agreements)  not 
previously  filed  with  the  Commission 
under  which  service  was  first  rendered 
between  April  1,  2002  and  June  30,  2002 
will  be  reported  in  the  filing  due  by  July 
31,  2002,  and  thereafter  until  the 
contracts  expire.  Contract  data  about 
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each  agreement  not  previously  filed 
with  the  Commission  under  which 
service  was  first  rendered  between  July 
1,  2002  and  September  30,  2002  will  be 
reported  in  the  filing  due  by  October  31, 
2002,  and  thereafter  until  the  contracts 
Bxpire.-* 

•  Pertinent  data  about  each  wholesale 
bower  sale  transaction  made  by  the 
public  utility  during  the  respective 
reporting  periods  will  be  included  in 
the  filings. 

A  public  utility  may  also  report 
contract  data  for  its  other  effective 
contracts. 

p.  Who  Must  Submit 

Each  public  utility  as  defined  in 
section  201(e)  of  the  Federal  Power  Act, 
16  U.S.C.  824  (e)  and  subject  to  Part  35 
of  the  Commission's  regulations  must 
comply  with  the  requirement  to  file 
Electric  Quarterly  Reports. 

m.  What  To  Submit 

The  Electric  Quarterly  Report  is  an 
electronic  file  that  is  classified  as  a 
"qualified  document."  As  a  qualified 
dociunent,  no  paper  copy  version  of  the 
Sling  is  required.  The  internal  structure 
of  the  file  is  described  below  for  files 
submitted  in  an  ASCII  Comma 
Separated  Values  (CSV)  format. 
Additionally,  a  template  is  provided  at 
ivww.ferc.gov  for  files  submitted  using 
^crosoft  Excel. 

I    As  explained  in  Order  No.  2001, ^  the 
Information  required  to  be  reported  in 
Electric  Quarterly  Reports  must  be  made 
public  to  achieve  the  purposes  for 
which  it  is  collected. 

There  is  no  paper  format  required  for 
data  reported  in  Electric  Quarterly 
Reports.  If  a  respondent  submits  a 
revised  filing,  the  respondent  must 
restate  the  original  file  with  all 
additions,  deletions,  revisions,  and 
corrections  incorporated. 

IV.  When  To  Submit 

As  explained  in  Order  No.  2001,  a 
public  utility  must  submit  its  Electric 
Quarterly  Report  for  the  period  April  1, 
2002  through  June  30,  2002  by  July  31, 
2002.  In  addition,  a  public  utility  must 
submit  its  Electric  Quarterly  Report  for 
the  period  July  1,  2002  through 
September  30,  2002  by  October  31, 
2002.  The  filing  dates  for  subsequent 
filings  will  be  governed  by  18  CFR 
35.10b. 

V.  Where  To  Submit  Electric  Quarterly 
Report  Filings 

Submit  the  electronic  filing  to 
www.ferc.gov  using  the  e-filing  link. 


*The  final  system  will  include  all  contracts  under 
Part  35  purusant  to  electric  service. 
^OrderNo.  2001  atn.81. 


VI.  General  Instructions 

The  Commission  defined  the  data 
elements  to  be  used  in  Electric 
Quarterly  Reports  in  Order  No.  2001, 
Attachment  C.  These  data  elements  are 
applicable  to  the  Electric  Quarterly 
Reports  to  be  filed  by  July  31,  2002  and 
October  31,  2002. 

The  information  required  for  Electric 
Quarterly  Reports  to  be  filed  by  July  31, 
2002  and  October  31 ,  2002  must  be 
recorded  in  either  ASCII  Comma 
Separated  Values  (CSV)  or  Microsoft 
Excel  format.  CSV  formatted  data 
consists  of  ASCII  text  separated  by 
commas.  Text  containing  commas  must 
be  enclosed  within  quotes.  Numeric 
values  shall  not  contain  any  commas 
and  do  not  require  leading  zeroes. 
Records  are  separated  by  a  carriage 
return  plus  line  feed.  If  a  data  item  is 
not  applicable,  the  data  item  must  be 
omitted,  but  the  associated  comma 
character  for  that  item  must  be  recorded. 
An  example  CSV  file  that  adheres  to  the 
prescribed  electronic  filing  formats  is 
provided  as  the  Appendix  to  this 
manual. 

All  information  required  to  be  filed 
should  be  recorded  in  one  file.  The  file 
name  must  not  be  longer  than  25 
characters,  must  not  contain  spaces  or 
ampersands,  and  must  be  appended 
with  ".CSV"  (for  CSV  format  files)  or 
".xls"  or  ".xlb"  (for  Microsoft  Excel 
files). 

Instructions  for  filing  using  the  FERC 
e-Filing  system  are  publicly  posted  at 
www.ferc.gov  at  the  e-Filing  link  and  are 
titled  "User  Guide."  At  the  FERC  e- 
Filing  "Enter  Docket  Number"  page, 
respondents  must  enter  ER02-2001-000 
and  click  the  "Add  Docket  to  List"  link. 
Comments  may  be  filed  via  the  internet 
in  WordPerfect,  MS  Word,  Portable 
Document  Format,  or  ASCII  format-  To 
file  the  document,  access  the 
Commission's  Web  site  at  www.ferc.gov 
and  click  on  "e-Filing,"  and  then  follow 
the  instructions  for  each  screen.  First 
time  users  will  have  to  establish  a  user 
name  and  password.  The  Commission 
will  send  an  automatic  acknowledgment 
to  the  sender's  e-mail  address  upon 
receipt  of  comments. 

Electric  Quarterly  Reports  documents 
filed  with  the  FERC  e-Filing  system  will 
be  indexed  in  the  FERC  RIMS  or  FERRIS 
system  with  the  title  "Electric  Quarterly 
Report  of  <filer's  organization  name> 
under  ER02-2001-O00."  If  it  is 
necessary  to  file  a  revised  report, 
respondents  shall  file  the  revised 
document  Using  the  FERC  e-Filing 
system,  changing  the  filing  title  at  the 
"Electric  Quarterly  Report"  page  from 
"Electric  Quarterly  Report  of  <filer's 
organization  name>  under  ER02-2001- 


000"  to  "Electric  Quarterly  Report  of 
<filer's  organization  name>  under 
ER02-2O01-OO0  Revision  <n>'  where 
<n>  is  a  sequential  numeric  or  character 
identifier  such  as  1,  2.  3  or  A.  B,  C. 

User  assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  e-mail 
to  efiling@ferc.gov.  Comments  should 
not  be  submitted  to  the  e-mail  address. 
All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington  DC 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  home  page  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222,  or  by  e-mail  to 
RimsMaster@ferc.gov. 

Vn.  Data  Specifications 

The  information  below  is  intended  to 
clarify  the  data  elements  listed  in  the 
sample  CSV  format  attached  and  the 
sample  Excel  spreadsheet  template 
posted  on  the  FERC  Web  site, 
www.ferc.gov. 

The  first  field  listed  in  the  Header 
Information  is  "FA"  on  the  first  line, 
"FR"  on  the  second  line,  and  "FSl"  on 
the  third  line. 

•  FA  denotes  Filing  Agent,  and  the 
data  entered  on  that  line  should  be 
applicable  to  the  filing  agent; 

•  FR  denotes  Filing  Respondent,  and 
the  data  entered  on  that  line  should  be 
applicable  to  the  respondent;  and 

•  FS  denotes  Filing  Seller  and  the  " 
number  immediately  following  the  "FS" 
will  differentiate  multiple  sellers.  Filers 
should  begin  at  FSl  and  increment  the 
numbers  (i.e.,  FS2,  FS3,  etc.)  for  each 
additional  seller  they  are  listing. 
Filing  agent,  respondent,  and  seller  may 
be  identical.  Contact  name  and  address 
information  is  mandator^'  for  the 
respondent,  but  may  also  be  entered  for 
the  agent  and/or  seller. 

Similarly,  the  first  field  listed  in  the 
Contract  Information  is  the  Contract 
Identifier  ("Cl"  on  the  first  line,  and 
incremented  for  other  contracts  listed). 
Each  contract  product  must  be  listed 
separately  on  its  own  line  with  the 
unique  product  specifications  detailed. 
All  products  sold  under  a  contract  must 
have  the  same  Contract  Identifier  as  the 
rest  of  the  products  sold  under  that 
contract. 

The  same  format  is  used  to 
distinguish  unique  transactions.  Since  a 
transaction  can  be  composed  of 
numerous  transaction  products  (power, 
ancillary  services,  etc.),  each  transaction 
is  given  a  unique  Transaction  Identifier 
(TRl,  TR2,  TR3,  etc.).  Each  transaction 
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product  should  be  listed  separately  on 
its  own  line  with  the  unique 
specifications  detailed.  All  transaction 
products  sold  under  a  single  transaction 
should  have  the  same  Transaction 
Identifier  as  the  rest  of  the  transaction 
components. 

To  identify  the  respondent,  seller  and 
customer,  use  of  the  unique  Data 
Universal  Numbering  System  (D-U-N- 
S®)  Nimiber  assigned  by  the  Dxmn  & 
Bradstreet  Corporation  is  a  mandatory 
field.  The  DUNS  niunber  is  optional  for 
identifying  the  filing  agent. 

Numerous  fields  are  identified  as 
mandatory  fields  in  the  attached  format. 
If  a  data  element  is  hot  pertinent  to  a 
contract  or  transaction,  filers  should 
enter  N/A  in  the  field.  Additionally,  if 


there  is  a  list  of  restricted  values,  to  the 
greatest  extent  possible,  filers  should 
enter  one  of  the  values  listed.  Restricted 
values  are  listed  on  the  attached  CSV 
format  template  in  the  Appendix.  In  the 
restricted  values  lists,  the  term 
{registered}  is  used.  This  term  indicates 
that  the  Commission  expects  additional 
values  to  be  entered  into  this  category. 
When  the  full  system  becomes  available, 
entries  will  be  limited  to  those  values 
that  are  listed  as  being  available  for  that 
field.  If  filers  wish  to  include  other 
values,  they  will  need  to  register  them 
as  provided  for  in  Order  No.  2001.  In 
the  interim  filers  are  requested  to  list 
the  suggested  values  in  a  document  and 
file  the  document  as  a  Comment  in 


Docket  ER02-2001-000  via  the  Internet; 
this  will  help  staff  develop  a 
comprehensive  list  for  the  ultimate 
system.  Comments  may  be  filed  via  the 
internet  in  WordPerfect,  MS  Word, 
Portable  Document  Format,  or  ASCII 
format. 

All  rate  fields  {rate,  rate  minimum, 
and  rate  maximiun)  must  be  reported  to 
a  minimiun  of  two  decimal  places,  and 
a  maximum  of  four  decimal  places. 
Total  transmission  charge  and  total 
transaction  charge  must  be  reported  to 
two  decimal  places.  The  imits  field  on 
the  transaction  report  must  define  the 
pricing  quantity  units  for  the 
transaction. 

BUJJNG  CODE  S717-01-P 


09 
4* 


E 

u 

U 

a 

a  z 

a,  s 

<  ts 


CO 

u 
o 


» 
#* 

1 

i 

a 

u 

fa 

CO 

1 

a 
E 

M 

CO 

2 

i 

1^ 

O 

i 

1 

Q 

1 

o 

00 

o 

CO 

O 

1 
00 

o 

s 

o 

i 

1 

1:1    M 

/'S 

1 

^ 

-5  3  en 

.2    •   0 
§■       g 

u  cfl  u  e 

flS 

4^ 

a 

a 
e 

U 

e 

a 

o 

S3  aa^ 

I'rill 

.2"ta  ei  3  -S 

z 

CO 

Q 

e 

1 

^ 

^ 
5 

1 

1 

a 

§ 

1 

1 

S 

^ 

>> 

:^ 

H 

< 

U 

CO 

N 

CJ  i2    >< 

fa 

u 

.5* 

5  1  ^  1  "S 

1 

1 

'«-• 

1 

1 

1 

1 

u 

■2  ?  n 

a 

2 

w 

c 

c 

c 

c 

c 

c 

O  CO  2 

c 

c 

9i 

o 

o 

o 

o 

o 

o 

o 

o 

o 

5 

fi 

fa  2  «  a  S^ 

U 

U 

U 

U 

U 

U 

U 

U 

U  D  S 

U, 

U 

a 

i 

R^ 

U    iS 

00          ON  ~ 

(^ 

S 

O   A. 

fa       '^ 

^ 

^ 

< 

BUS 

^-^ !?  "" 

g 

u 

fa  <> 

fa -f  V 

1 

^ 

CO 

♦ 

« 

* 

« 

« 

« 

* 

» 

• 

* 

o 

o 

u 

o 

o 

o 

u 

o 

o 

u 

o 

V. 

C 

•c 

•c 

C 

•c 

•c 

C 

•c 

•g 

•g 

« 

a 

u 

n 

u 

Si 

u 

u 

0) 

u 

« 

o. 

E 

g 

« 

E 

£ 

E 

£ 

E 

E 

E 

>» 

s 

^ 

u 

3 

3 

3 

3 

3 

3 

j3 

3 

3 

H 

§ 

§ 

b 

§ 

§ 

§ 

§ 

§ 

§ 

g 

§ 

C 
ea 

R 

•S 

ja 

X 

X 

M 

M 

X 

^ 

X 

X 

^ 

es 

GU 

a 

s 

a 

a 

O. 

a 

a 

a 

a 

a 

a 

fi 

< 

< 

Z 

< 

^ 

< 

< 

^ 

< 

< 

< 

< 

Id 
ition 

Fiel 
Pos 

«-H 

<N 

m 

-^ 

»n 

VO 

r-«- 

oo 

On 

o 

^ 

(N 

T3 

u 

8 

S3 

^ 

X 

fa 

39278  Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Rules  and  Regulations 


(0 


s 

U 

s 

•o  £ 

<  13 

s 
u 
'*' 

CO 

•2 

e 


1^ 


NO 

o 

O 

o 


1 

u 


•s 


bo's 
;§  § 


I 


•i. 


fO 


ti 

«  «2 

X 

S5 

> 

S.^ 

1 

e 
§ 

ts;re 
rodu 

I) 
g 

1 

ontrac 
tiplep 

§- 

0) 

■4-» 

Itiple  c 
ngmul 

g 

mu 
orti 

o 

^ 

c*  & 

& 

^ 

c 

^ 

o   u 

5 

o 

^•c 

U 

^ 

Si  ^ 

I 

o 
u 

e 
> 

CO 


ON 


G  -C  V 


» 

I 

4 


U  cu 


U 

CQ 


§ 

z 

r 
I 

u 

(/3 


«n 


<N 


01 


c 


CO 


4^ 


O 

U 

I 

CO 

a 


VO 


ro 


r^ 

o 
o 
o 

ON 

o 


I 

CO 


I 


2 

^ 

> 


« 


•g. 


00 


«r> 


^  6 


b  O 


» 

•g 


t 


OS 


VO 


d 

c 
u 

E 


CJ 

"E 

CO 


i 


•g. 


o 


o 

o 
<s 

o 
o 


o 

§ 

I 

V 

o 

u 


* 
o 


i 


•g. 


00 


(S 


o 

o 

o 
o 


« 


i 


ON 


O 

s 

m 

o 
o 


•g. 


Federal  Register  /  Vol.  67.  No.  lib /Friday,  June  7,  2002 /Rules  and  Regulations  39279 


(0> 

9» 


s 

> 

CO 
ft  U 

a  9 


CO 

O 


m 

o 
m 

o 

O 

o 

CN 


T3 

a 

c 


9i 


C 
9 

O 
O 

a 


c 

O 

a 

Is 

o  ^ 

■g  ^ 
2  B 

•55  .SJ 

*^      CO 

U  Q 


c 
o 

Z 


I 

CO 

u 


O 

i 
§ 

CO  3 
II   •« 


« 

•c 

I 

i 


'^^  2 

Ct,    CO 

g  -So 

'is    4) 


I 

CO 

o 


u 


4> 
1 

1 


! 

H  2 


« 
u 

•c 

a 

9 


CO  .«2 
i-T  5b 


II 

:S 
^  o 

AS 


1 

O 


^K^ 


o 

< 
Z 


« 

•c 


^   <N 


•^  CO 

O  <r  '5b 

ffiS  2 


•  £ 

9   a> 


CQ 
O 

*§■ 

o. 


cu 
O 


O 

2 


CQ 


•o 
u 

QQ 

<-• 

V 

•  s 

^  II 

I  CQ 

Is 

«   e" 

9    CO 

2  2 

cu  H 


O 

CO 

a 
o 

*E 

CO 

II 

CO 

o 

CQ 

CO 

O 

V 

CQ 
U 


» 

•c 

g 

9 


•g. 


Z  Jo 
fC  2 

cu  ^ 
O  'So 

cu    1^ 


«- 


9 


•g, 


iS^ 


CO  C3: 

CQ  ^ 

U  2 

s  ^ 

H  2^ 


c 

o 
cu 


o 
a. 


op 


a 

<4H 

o 

T 


I 

cu 


o 

SI 
II 

2  ^» 

c  s 

O      CQ    W 
CU    CJ    CO 

,i  "O    co' 

•its 

cu  »5  CO 


J 

<*N      C8      CO    'S' 


o  c 

41^  **  '^ 

«  2  ^ 

CO  b  9 


9 

E 

9 
.       „     8 


* 


•§, 


^^ 


« 

•c 

o 

E 

■9 

a. 


00  p^ 


o 
o 

(N 

O 

d 


9 


-2  tS^a 


9 
(4-1 


S  -n 


0  g  I 

1  c    S 

2  '^  '■'" 

I  «2  a 

.•9   «   •- 
§  >  .0 

(5  1.2 


•g 

E 

9 

2 


0\  r*^ 


39280 


Federal  Register / Vol.  67,  No.  110 /Friday,  June  7,  2002 /Rules  and  Regulations 


s 

e 

i 

s 

O.  9 


e 

4) 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Rules  and  Regulations  39281 


03 

s 

> 

S  s 

a  9 

9 

«« 
CO 

■o 

u 
e 


I 


i3 


1 


1 

c 
o 


I- 


•s 


I 


t 


§ 


o 
o 

CO 


o 

& 

o 
o 

0U 


■g 
i 


■i. 


O 

CO 

U 


I 
r 

IS 

Q 

o 

c 
o 

0U 


•a 


00   ^ 


o 

>- 
z 


> 
a.  CQ 


o 

CO 


& 

o 

c 

•  mm 

o 

0U 


o 

■g 


•g. 


CM   C. 


O 

»"< 
m 
o 
•«t 

o 

O 

o 


'3 
o 

i 


Q 

c 

'So 
o 


•g 


o 

s 

<s 

o 
o 
<s 


CA 

'41' 

u 

I 


Q 


i 


4= 


?;5 


39282  Federal  Register/Vol.  67,  No.  110/Friday,  June  7,  2002 /Rules  and  Regulations 


Federal  Register/Vol.  67,  No.  110/Friday,  June  7,  2002 /Rules  and  Regulations 


39283 


M 


& 

a 

> 

U 

s 
•** 

■2 

e 


Q 


CO  22 

—  Q  Q  ^ 
N  W  S^  H 
H  CO  ^«  b 


« 


t 


2 

JS 


V 

I 


0\ 
On 
On 
On 
On 
ON 
0\ 
On 


O 

E 


NO 


I 
CO 


C 
O 

o 

CO 


U 

go 

v 

c 
u 

s 
CQ 


4> 


c 


A 
b 


o 
o 
o 

On 
O 
en 


I 

z 

§ 

I 

o 

u 

u 
CO 


« 

•c 

s 


•g. 


<sa 


a> 


I 

I 


« 

•c 

s 

§ 
■g. 


m 


00 


CO 


o 


B 

E 
I 


C    o 


1 

1 

"o 

u 

> 

U 

13 

U 

c 

Pti 

bc 

u 

•c 

b 

O 

ON 


o 

c 

'i 

b 


•c 
a 


•n 


o 


d 
Z 

c 
u 

s 

00 

< 

u 

"E 

CO 


o 

'E 

CO 


» 

•c 


VO^ 


g 

U 

a 

> 

S    ^ 

a£ 
a.  s 

<  ts 

9 

h 

•O 

e 

4> 


I 


•g. 


* 


3 


-a 


00 


CO 


co"2 
•-  Q  Q 


N  W  5  t 
H  co*^  2«  b 

i  <  R  Q 


* 

•g 
I 

I 


On 


« 


t 


O  m 


» 


I 


t 


I 

§ 

■s. 


(N  J?; 


39284 


Federal  Register / Vol.  67,  No.  llO/Friday,  Jvme  7,  2002 /Rules  and  Regvdations 


E 

a 

> 

•a  £ 
o.  s 


CO 

k 
e 
u 


IS 


1  c 

2  «  « 

C  V  V 

►5  II  % 


tlj      CO 


« 


3 


•i. 


if 
ll 


B 


o 

C 


•g. 


■»  S!  ■« 


o 

X 


c  ^ 

O  A 

M  o 

>>  & 


z  ^  ^ 


I& 


73 


i 


O 


O 

O  {£ 
II    — 

^  II 

0U   O 


o 


o 

? 

z 


O  w) 


p 


« 

■g 

J 


vo  IS 


I 

I 


on 
p 


u 

ed 

II 

o   5* 

&,  (J 

^  -Si 


M 

I 

I 

z 

u 

3 
73 

2  o  ^ 

0U,  CU,  J3 


ff     w»     H 


(O 


g 

c 
o 

U 
£ 

CO 

•o 
I 

c'^  -a 

73 

CO   c3 


« 

•c 

1 

ci. 


•  rm      CO 


3 

,o 


§ 


3    2 


H     3 


« 
u 

•c 

4) 

s 


00  vo 


o 

O 

cs 

en 


0  6 
'S  c 
^^ 

bO  S; 

13  *> 

1  22 
.2   rt 

C    3 

0.,   a* 


II 

u   o 

M      O 

9"  o 

CO      "^ 

CO 


CO 


3 


I 


O 

•t:  Ml 

_2  § 

CO  § 

D  -3^ 


« 
o 

•c 

e 
I 


Ov  2 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Rules  and  Regulations 


39285 


U 

>% 

JO 

"8 

>» 

1 

VO 

JO 

<N 

r^ 

3 

^ 

q 

a 

Si 

§ 

5 

00 

t« 

«« 

m 

r^ 

. 

CO 

D  ^ 

£^  i3 

V 

e'Sc 

-^•5 

7^ 

.S--6 

U 

to 

o  -a 

1  ■£ 
O    c« 

o 

u 

60   U 

1 

c 

1 

O    CO 

"S  o 

{3« 

§  si 

a 
> 

CA 
U 

1:5 

1^ 

55    -pi* 

1 

ppendix 
ures  for 

5 

ll 

X 

2 

^    ■ 

si 

.     rT     53 

1 

i 

1 

&«*  «/j  s  ^ 
^  ,c  ^  ^ 

i  1 '« 

0^ 

S  ^  ^^^ 

©^'2=  « 

:s 

JSi 

^S-S  ^ 

B  ^& 

1 

b 

1 

H 

H 

H 

(3 

« 

• 

« 

o 

o 

o 

V9 

•g 

•g 

o 

1 

e 

1 

1 

3 

Z 

z 

z 

e 

^^ 

^Mk, 

e 

/-.  "^ 

^o 

-V.  ^^ 

S  o 

r:  vo 

Ci  ^ 

u 

(N   w 

fS   w 

rj  vT- 

Xi 

z 

•  • 

s 

o 

Z 

MLUNQ  code  6717-01-I> 


39286 Federal  Register/Vol.  67,  No.  110/Friday.  June  7.  2002 /Rules  and  Regulations 


Legend 

* — in  the  Data  Type  column  indicates 
a  value  must  be  supplied; 

*D — in  the  Data  Type  column 
indicates  a  value  must  be  supplied  for 
all  records  (rows)  reported  except 
records  (rows)  reporting  the  agent 
submitting  the  filing  (FA); 

*C — in  the  Data  Type  column 
indicates  a  value  must  be  supplied  for 
the  first  Contract  record  for  a  given 
contract; 

*T — in  the  Data  Type  column 
indicates  a  value  must  be  supplied  for 
the  first  Transaction  record  for  a  given 
transaction; 

{registered}  in  "Ponnat  or  Acceptable 
Values"  in  a  list  of  valid  values  means 
a  filer  may  supply  a  value  not  included 
in  the  field  description  (FERC  will 
subsequently  consider  including  the 
value  in  the  list ).  The  following  is  the 
ciurent  list  for  the  product  name  field: 
Cost-Based  Power  Sales: 
Cost-Based  Power/Capacity 
Economy  Power/Capacity 
Emergency  Energy/Capacity 
General  Purpose  Energy 
Unit  Power  Sale 
Exchange 
Non-Displacement 
Displacement 
Peaking 

Sale  with  exchange 
Supplemental 
Capacity 
Energy 

Back-up  Power 
System  Black  Start  Capability 
Energy  furnished  without  charge 
Fuel  Replacement  Energy 
Interchange  Power 
SC — Schedule  System  Control  & 

Dispatch 
RV— Reactive  Supply  &  Voltage  Control 
RF — Regulation  &  Frequency  Response 
EI — Energy  Imbalance 
SP — Spinning  Reserve 
SU — Supplemental  Reserve 
DT — Dynamic  Transfer 

Market-Based  Power  Sales: 

Load  Following 

Marginal  Peaking 

Indexed  Peaking 

Capacity 

Energy 

SC — Schedule  System  Control  k 

Dispatch 
RV — Reactive  Supply  &  Voltage  Control 
RF — Regulation  &  Frequency  Response 
EI — Energy  Imbalance 
SP — Spinning  Reserve 
SU — Supplemental  Reserve 
DT — Dynamic  Transfer 

Transmission: 
Point-to-Point 
Network 


Capacity 

Installed  Capacity 

SC — Schedule  System  Control  & 

Dispatch 
RV — Reactive  Supply  &  Voltage  Control 
RF — Regulation  &  Frequency  Response 
EI — Energy  Imbalance 
SP — Spinning  Reserve 
SU — Supplemental  Reserve 
DT — Dynamic  Transfer 
Real  Power  Transmission  Tx  Loss 
System  Black  Start  Capability 
Must  Run 

Specialized  affiliate  transactions 
System  Impact  and/or  Facilities  Study 

Charge(s) 
Direct  Assignment  Facilities  Charge 
Interconnection  Agreement 
Standards  of  Conduct 
Network  Operating  Agreement 
Services — Other: 
Return  in  Kind  Transactions  Between 

Control  Areas 
System  Operating  Agreements 
Reliability  Agreement 
Transmission  Owners  Agreement. 
[FR  Doc.  02-14282  Filed  6-6-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  10 
[T.D.  02-31] 
RIN  1515-AC59 

Civil  Aircraft 

agency:  Customs  Service,  Department 
of  the  Treasiuy. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  concerning  the 
duty-fi-ee  entry  of  civil  aircraft 
merchandise  to  reflect  amendments  to 
General  Note  6  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  made  by 
the  Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1996.  The 
amendments  allow  an  importer  to  claim 
duty-free  admission  of  civil  aircraft 
merchandise  without  submitting  a 
certificate,  or  having  one  on  file  at 
Customs,  at  the  time  of  entry.  The 
amendments  also  allow  an  importer  to 
make  a  post-entry  claim  for  duty-free 
admission  by  filing  a  statement  prior  to 
liquidation  of  the  entry  or  before  the 
liquidation  becomes  final. 
EFFECTIVE  DATE:  July  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Wallio,  Office  of  Field 
Operations,  at  (202)  927-9704. 
SUPPLEMENTARY  INFORMATION: 


Background 

This  document  amends  §  10.183  of 
the  Customs  Regulations  (19  CFR 
10.183),  which  concerns  Customs  duty- 
free treatment  of  civil  aircraft 
merchandise.  Section  10.183 
implements  General  Note  6  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  (19  U.S.C.  1202), 
which  implements  the  Agreement  on 
Trade  in  Civil  Aircraft  (Title  VI  of  the 
Trade  Agreements  Act  of  1979,  Public 
Law  96-39,  93  Stat.  144,  July  26,  1979), 
to  provide  duty-free  treatment  for 
qualifying  civil  aircraft  merchandise 
upon  compliance  with  certain 
requirements.  The  term  "civil  aircraft 
merchandise"  as  used  in  this  document 
covers  merchandise  that  qualifies  as 
"civil  aircraft"  under  paragraph  (b)  of   . 
General  Note  6,  HTSUS,  and  thus  is 
aircraft,  aircraft  engines,  or  ground  flight 
simulators,  including  their  parts, 
components,  and  subassemblies,  that 
otherwise  meet  the  requirements  of 
paragraph  (b). 

General  Note  6  of  the  HTSUS  was 
amended  by  section  12  of  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1996  (the  Act),  Public 
Law  104-295, 1*10  Stat.  3514  (October 
11, 1996).  Prior  to  the  amendment. 
General  Note  6  required  that  an 
importer  entering  merchandise  duty-fr«e 
under  the  General  Note  must  file  with 
Customs  a  written  statement  certifying 
that  the  merchandise:  (i)  Is  civil  aircraft 
or  has  been  imported  for  use  in  civil 
aircraft;  (ii)  will  be  so  used;  and  (iii)  has 
been  approved  for  civil  aircraft  use  by, 
or  an  application  for  approval  has  been 
submitted  to,  the  Administrator  of  the 
Federal  Aviation  Administration  (FAA) 
or  by  an  airworthiness  authority  in  the 
country  of  exportation  (foreign 
airworthiness  authority)  if  such 
approval  is  recognized  by  the  FAA. 
General  Note  6  defined  the  term  "civil 
aircraft"  as  all  aircraft  other  than  aircraft 
purchased  for  use  by  the  Department  of 
Defense  or  the  United  States  Coast 
Guard. 

The  Act  amended  General  Note  6  to 
expand  the  definition  of  "civil  aircraft." 
The  Act  also  eliminated  the  statement 
(certification)  filing  requirement.  The 
Act  provided  that  a  claim  for  duty-ft«e 
treatment  under  General  Note  6  is  made 
by  the  importer  by  entering  the 
merchandise  under  a  tariff  provision  for 
which  the  program  indicator  "Free  (C)" 
appears  in  the  "Special"  subcolumn  of 
the  tariff.  (This  is  accomplished  by 
placing  the  program  indicator  "C"  on 
the  entry  summary.)  This  claim  is 
deemed  the  importer's  certification  that 
the  merchandise  being  entered  is  a  civil 
aircraft  or  has  been  imported  for  use  in 
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a  civil  aircraft  and  will  be  so  used.  No 
additional  statement  is  necessary  to  file. 

Although  the  amendment  eliminated 
the  statement  filing  requirement,  it 
requires  that  an  importer  maintain 
documentation  to  support  the  claim.  It 
also  provides  that  an  importer  may 
amend  an  entry  or  file  a  written 
statement  to  claim  duty-free  treatment 
imder  General  Note  6  any  time  before 
the  liquidation  of  the  entry  becomes 
final.  A  liquidation  becomes  final  90 
days  after  the  date  notice  of  liquidation 
is  given  or  transmitted  to  the  importer 
(or  its  agent  or  consignee). 

On  June  29,  2000,  Customs  published 
a  notice  of  proposed  rulemaking  (the 
NPRM)  in  the  Federal  Register  (65  FR 
40067)  proposing  to  amend  §  10.183  to 
reflect  the  statutory  amendments  made 
to  General  Note  6  by  the  Act.  Section 
10.183  of  the  Customs  Regulations  (19 
CFR  10.183)  currently  provides  that  a 
written  statement  must  be  filed,  along 
with  supporting  dociunentation,  with 
each  entry  summary  or  be  on  file  with 
Customs  at  the  time  of  entry  as  a  blanket 
statement  at  the  port  where  the  entry  is 
filed  (19  CFR  10.183(c)).  The  regiUation 
also  provides  that  the  statement  could 
not  be  treated  as  a  missing  document 
that  could  be  produced  later  imder  bond 
(under  19  CFR  141.66)  and  that  failure 
to  timely  file  the  statement  or  to  have 
a  valid  blanket  statement  on  file  at  the 
port  would  result  in  a  dutiable  entry  (19 
CFR  10.183(c)(2)). 

Summary  of  Proposed  Amendment 

1 1  The  proposed  amendment  to  §  10.183 
Was  intended  to  conform  the  regulation 
to  the  statutory  amendments  made  to 
General  Note  6  by  the  Act.  Thus,  the 
proposed  amendments:  (1)  Expanded 
the  regulation's  coverage  by  broadening 
the  description  of  civil  aircraft;  (2) 
eliminated  the  requirement  that 
supporting  documentation  be  filed  with 
each  entry  summary;  (3)  required  that 
supporting  documentation  be 
maintained  in  the  importer's  records;  (4) 
eliminated  the  statement  (certification) 
filing  requirement;  (5)  allowed  an 
importer  to  make  a  claim  for  duty-free 
admission  under  General  Note  6  after 
the  filing  of  an  entry  (that  did  not  make 
a  claim)  but  before  its  liquidation 
becomes  final;  and  (6)  provided  that  no 
interest  attaches  to  refunds  of  duty 
resulting  from  post-entry  claims. 

Discussion  of  Comments 

The  NPRM  requested  comments  on 
the  proposed  amendments.  Two 
commenters  responded  with  various 
conmients  and  recommendations  that 
are  summarized  and  responded  to 
below. 


Comment:  One  comment  concerned 
the  meaning  of  proposed  §  10.183(e),* 
which  provides  that  proof  of  end  use  of 
the  entered  merchandise  in  a  qualifying 
manner  (as  or  for  use  in  civil  aircraft) 
need  not  be  maintained.  The  commenter 
asked  whether  this  means  that  the 
importer's  intent  regarding  imported 
civil  eiircraft  merchandise,  rather  than 
the  importer's  actual  use  of  that 
merchandise,  is  the  qualifying  factor  for 
free  entry  under  this  provision. 

Customs  Response:  When  an  importer 
makes  a  claim  for  duty-free  admission 
under  General  Note  6  by  placing  the  "C" 
indicator  on  the  entry  summary  to  enter 
an  article  under  a  tariff  provision  for 
which  the  rate  of  duty  "Free  C"  appears 
in  the  "Special"  subcolumn,  the 
importer,  under  General  Note  6,  is 
deemed  to  certify  that  the  article  is 
being  imported  for  use  in  civil  aircraft 
and  will  be  so  used.  While  General  Note 
6  does  not  mention  the  intent  of  the 
importer,  this  claim  (deemed 
certification)  is  an  expression  of  intent. 
Accordingly,  it  is  the  intent  of  the 
importer,  as  embodied  in  its  claim  for 
duty-free  admission,  that  is 
determinative. 

Tariff  provisions  that  implement 
General  Note  6  (which  have  the  "Free 
C"  designation  in  the  "Special" 
subcolumn)  are  not  actual  use  tariff 
provisions  (as  described  in  Additional 
U.S.  Rule  of  biterpretation  1(b)). 
Therefore,  there  is  no  requirement  to 
furnish  proof  of  end  use  within  three 
years  after  the  date  the  civil  aircraft 
merchandise  is  entered,  as  required 
under  Additional  U.S.  Rule  1(b).  Also, 
there  is  no  time  limit  as  to  when 
imported  merchandise  must  be  used  in 
civil  aircraft. 

Customs  notes  that  under  19  U.S.C. 
1484(a),  importers  are  obligated  to  enter 
merchandise  using  reasonable  care.  This 
obligation  extends  to  how  an  importer 
classifies  entered  merchandise  and 
determines  the  duty  owed  to  Customs. 
This  obligation  certainly  applies  to 
importers  entering  merchandise  under  a 
claim  of  eligibility  for  duty-fr«e  civil 
aircraft  treatment. 

Comment:  Both  commenters  inquired 
about  what  documentation  is  acceptable 
to  show  the  importer's  intent  to  use 
entered  merchandise  in  a  qualifying 
manner. 

Customs  Response:  Initially,  Customs 
notes  that  documentation  is  not 
required  to  be  filed  with  the  entry 
summary  under  General  Note  6  but 
must  be  maintained  in  accordance  with 
part  163  of  the  Customs  Regulations  (19 
CFR  part  163). 

Regarding  acceptable  documentation, 
paragraph  (b)(i)(A)  of  General  Note  6 
provides,  as  an  eligibility  requirement 


for  claiming  civil  aircraft  as  duty-fr«e 
under  these  provisions,  that  there  be 
certification  or  approval  of  the 
merchandise  by  an  appropriate 
airworthiness  authority.  Having 
documents  that  show  certification  or 
approval  of  the  merchandise  by  an 
appropriate  airworthiness  authority 
would  be  acceptable  to  demonstrate  the 
importer's  intent.  Specifically,  an 
importer  of  civil  aircraft  merchandise 
that  meets  the  requirements  cff  General 
Note  (6)(b)(i)(B)(l)  would  possess  either 
a  certificate  issued  by  the  FAA  or  a 
comparable  document  issued  by,  and 
showing  the  approval  of,  an 
airworthiness  authority  in  the  coimtry 
of  exportation  (foreign  airworthiness 
authority).  In  the  latter  instance,  an 
importer  should  be  able  to  show  that  the 
FAA  recognizes  the  approval  as  an 
acceptable  substitute  for  FAA 
certification. 

An  importer  of  civil  aircraft 
merchandise  that  meets  the 
requirements  of  General  Note 
(6)(b)(i)(B)(2)  would  possess  an 
application  (or  copy  of  an  application) 
for  an  FAA  airworthiness  certificate 
submitted  to  (and  accepted  by)  the  FAA 
by  an  existing  "type  and  production 
certificate  holder"  under  FAA  law  (49 
U.S.C.  44702)  and  the  type  and 
production  certificate  of  the  certificate 
holder. 

An  iipporter  of  civil  aircraft 
merchandise  that  meets  the 
requirements  of  General  Note 
6(b)(i)(B)(3)  faces  a  somewhat  different 
situation,  as  an  application  for  an  FAA 
certificate  or  for  the  approval  of  a 
foreign  airworthiness  authority  relative 
to  that  merchandise  will  be  submitted  in 
the  future.  Thus,  this  importer  will  not 
possess  a  certificate  or  an  approval,  nor 
evidence  that  an  application  for  a 
certificate  or  an  approval  has  been 
submitted.  However,  this  importer 
should  possess  the  following 
documentation:  (1)  Evidence  tending  to 
show  that  an  existing  type  and 
production  certificate  holder  will 
submit  an  application  for  certification  to 
the  FAA  or  will  seek  approval  from  a 
foreign  airtvorthiness  authority;  (2)  the 
type  and  production  certificate  of  the 
type  and  production  certificate  holder 
issued  by  the  FAA;  and  (3)  evidence 
showing  that  there  is  pending  the 
completion  of  design  or  other  technical 
requirements  stipulated  by  the  FAA. 

Some  additional  evidence  may  be 
available  and,  if  so,  must  be  maintained 
in  accordance  with  General  Note  6(a)(i), 
such  as  evidence  having  to  do  with  the 
importer's  estimate  of  the  quantities  of 
parts,  components,  and  subassemblies 
as  are  required  to  meet  the  design  and 
technical  requirements  stipulated  by  the 
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FAA,  in  accordance  with  the  limitation 
of  General  Note  6(b)(iii). 

Importers  should  endeavor  to  have 
and  maintain  whatever  evidence  is 
available  in  all  of  these  cases  to  show 
compliance  with  the  requirements  of 
General  Note  6  and  the  regulations. 

Comment:  A  comment  concerned 
whether  FAA  approval  is  required  for 
all  imported  goods  for  which  duty-free 
admission  is  claimed.  The  commenter 
noted  that  a  recent  Customs  audit 
interpretation  concluded  that  a  part  not 
covered  by  a  certificate  would  qualify 
for  duty-free  treatment  if  it  could  be 
shown  that  the  part  went  into  an  aircraft 
qualfiying  as  a  civil  aircraft  under 
General  Note  6. 

Customs  Response:  AH  merchandise 
entered  under  General  Note  6  requires 
an  FAA  airworthiness  certification  or 
the  approval  of  a  foreign  airworthiness 
authority  recognized  as  acceptable  by 
the  FAA  in  accordance  with  paragraph 
(b){i)(B)(l)  of  General  Note  6,  or 
evidence  that  airworthiness 
certification/approval  has  been  or  will 
be  applied  for  in  accordance  with 
paragraphs  (b)(i)(B)(2)  or  (b)(i)(B)(3)  of 
the  general  note.  Merchandise  must 
comply  with  one  of  these  airworthiness 
certification  provisions  in  order  to  meet 
the  definition  of  General  Note  6(b). 
Merchandise  that  fails  to  so  comply  is 
not  eligible  for  duty-free  treatment 
under  these  provisions. 

Comment:  Another  comment 
concerned  safeguards  for  ensuring  that 
merchandise  entered  duty-free  as  civil 
aircraft  merchandise  is  used  as 
intended.  Specifically,  the  commenter 
asked  if  there  will  be  measiures  in  place 
to  guarantee  that  merchandise  imported 
by  a  party  with  the  intent  that  it  be  used 
in  civil  aircraft  will  be  so  used  when  it 
is  sold  after  entry  to  a  distributor  rather 
than  an  end  user. 

Customs  Response:  There  will  be  no 
special  measures  to  ensiu'e  that 
merchandise  imported  with  the  intent  to 
be  used  in  a  qualifying  manner  under 
the  general  note  are  so  used  in  the 
future.  As  tariff  provisions  affected  by 
the  general  note  are  not  actual  use  tariff 
provisions,  importers  entering 
merchandise  under  these  provisions  are 
not  required  to  submit  proof  of  actual 
use.  Customs  will  enforce  General  Note 
6  with  audits  and  the  port  director's 
authority  to  request  verifying 
documentation  at  any  time. 

Customs  believes  that  the  safeguards 
reside  in  the  certification  process  itself, 
as  the  airworthiness  certification  or 
approval  measures  provide  reasonable 
assurance  that  merchandise  imported 
duty-free  as  civil  aircraft  merchandise  is 
likely  intended  for  such  use  and  will 
likely  be  used  in  accordance  with  that 


certificate  or  approval  (including  those 
situations  where  the  certificate  or 
approval  has  been  applied  for  or  will  be 
applied  for  in  the  future).  Of  course, 
importers  who  mistakenly  enter 
merchandise  duty-fr«e  luder  the  general 
note  should  report  the  correction  to 
Customs  in  accordance  with  the 
regulations. 

Comment:  Another  comment 
concerned  proposed  §  10.183(c),  which 
pertains  to  making  a  claim  for  duty-free 
admission  under  General  Note  6.  Under 
this  section,  merchandise  previously 
exported  with  benefit  of  drawback  is  not 
precluded  from  qualifying  for  duty-fi^e 
treatment  as  civil  aircraft  merchandise. 
The  commenter  stated  that  this 
principle  should  be  expanded  to  assure 
importers  that  free  entry  of  civil  aircraft 
merchandise  will  not  be  precluded 
where  qualifying  merchandise  has 
previously  been  exported  in  the 
following  circumstances:  (1)  From 
continuous  Customs  custody  with 
remission,  abatement,  or  refund  of  duty; 

(2)  in  compliance  with  any  law  of  the 
United  States  or  regulation  of  any 
federal  agency  requiring  exportation;  or 

(3)  after  manufacture  or  production  in 
the  United  States  in  a  Customs  bonded 
warehouse  or  foreign  trade  zone  of 
under  heading  9813.00.05,  HTSUS, 
pertaining  to  articles  admitted  into  the 
United  States  free  of  duty  and  under 
bond  to  be  repaired,  altered,  or 
processed.  The  commenter  stated  that 
previous  exportation  under  the 
foregoing  various  circumstances 
precludes  free  entry  imder  other 
provisions  of  law  (such  as  Chapter  98, 
HTSUS,  subchapter  II.  U.S.  Note  1). 

The  commenter  requested  the 
addition  of  language  to  proposed 
§  10.183(c)  to  prevent  the  preclusion  of 
free  entry  of  civil  aircraft  parts 
previously  exported  under  any  of  the 
circumstances  described  above. 

Customs  Response:  Customs  does  not 
see  the  need  to  add  to  the  regulation  the 
recommended  language.  Free  entry 
under  the  civil  aircraft  agreement  is  not 
expressly  precluded  under  any  of  these 
circumstances,  and  Customs  is  not 
aware  of.  nor  has  the  conmienter  cited, 
instances  when  free  entry  was  denied 
on  account  of  merchandise  having  been 
previously  exported  as  described. 

Comment:  A  commenter  requested 
that  the  first  sentence  of  proposed 
§  10.183(e)  be  changed  by  deleting  the 
words  "any  additional  documentation 
Customs  may  require  to  verify  the  claim 
for  duty-free  admission,  including."  As 
changed,  the  only  documentary 
requirement  will  be  the  written  order  or 
contract  and  the  evidence  of  FAA  (or 
other  airworthiness  authority) 
certification.  The  commenter  contended 


that  these  documents  serve  to  verify  the 
claim  sufficiently  and  that  the 
"additional  documentation"  language 
creates  uncertainty  as  to  whether  other 
documentation  will  be  required.  If 
Customs  desires  other  documentation, 
stated  the  commenter,  it  should  specify 
the  nature  of  that  documentation. 

Customs  Response:  It  is  possible  that 
additional  dociunentation,  other  than 
the  order  or  contract  and  an  FAA 
certification  (or  foreign  airworthiness 
authority  approval),  may  be  involved. 
The  importer  may  have  to  show 
possession  of  a  type  or  production 
certificate,  for  example.  In  addition, 
other  documentation  may  be  required  in 
instances  where  an  application  for  an 
airworthiness  certification  or  approval 
has  not  yet  been  filed.  The  demand  for 
additional  information  is  limited  to 
documentation  tending  to  sustain  the 
duty-free  claim  under  the  program. 
While  Customs  believes  that  this  will 
not  lead  to  uncertainty,  it  is  amending 
the  language  of  proposed  §  10.183(e)  to 
be  more  precise. 

Comment:  A  commenter  requested  the 
deletion  of  the  third  sentence  of 
proposed  §  10.183(e)  pertaining  to  the 
proscription  of  a  claim  for  duty-free 
treatment  under  General  Note  6  when 
the  importer  is  not  in  possession  of 
required  documentation  at  the  time  of 
entry.  This  section  of  the  proposed 
regulation  provides  that  if  an  importer 
is  not  in  possession  of  required 
dociunents  at  the  time  of  entry,  it 
should  not  then  make  a  claim  for  duty- 
free admission,  but  may  later  make  the 
claim  under  §  10.183(f)  which  allows  a 
post-entry  claim. 

The  commenter  contended  that  the 
physical  possession  of  supporting 
documentation  should  not  be  a 
prerequisite  to  the  claim  for  duty-fi^e 
treatment.  Physical  possession  of 
documentation  required  to  support 
other  duty-free  claims  under  part  10  is 
not  required,  stated  the  commenter,  and 
there  is  no  legitimate  need  to  include 
such  a  requirement  here.  Such  a 
requirement,  claimed  the  commenter,  is 
tantamount  to  reinstating  the 
certification  filing  requirement  that 
Congress  removed  when  it  amended 
General  Note  6. 

Customs  Response:  Customs  agrees 
that  other  duty-free  provisions  under 
part  10  of  the  regulations  do  not 
explicitly  provide  that  importers  must 
possess  required  documents  at  the  time 
of  entry.  Rather,  these  provisions 
provide  that  the  importer  must  maintain 
the  required  documentation  in 
accordance  with  part  163  of  the 
regulations  and  produce  it  upon 
Customs  request.  Some  provisions 
under  part  10  provide  that  failure  to 
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produce  documentation  upon  request 
results  in  denial  of  duty-free  treatment. 
Customs  therefore  believes  that  the  civil 
aircraft  program  under  General  Note  6 
can  be  administered  and  enforced 
adequately  using  similar  measures. 

Thus,  proposed  §  10.183(e)  is 
modified  in  this  document  by  removing 
language  specifying  that  importers  must 
be  in  possession  of  required  dociunents 
at  the  time  of  entry  in  order  to  claim 
duty-free  treatment  under  the  general 
note.  The  regulation,  as  amended  in  this 
document,  retains  the  requirement  that 
importers  must  maintain  supporting 
documentation  in  accordance  with  part 
163  of  the  regulations  and  adds  that 
maintenance  of  these  records  is  also  in 
accordance  with  paragraph  (a)(i)  of 
General  Note  6.  The  amended  regulation 
also  adds  language  providing  that  port 
directors  may  request  production  of 
supporting  documentation  at  any  time 
and  that  failure  to  produce  sufficient 
documentation  upon  request,  during  the 
five  year  retention  period,  will  result  in 
the  loss  of  duty-free  treatment. 

Customs  modifies  the  proposed 
regulation  in  this  way  to  notify  the 
public  that  the  civil  aircraft  program 
under  General  Note  6  will  be 
administered  and  enforced  through 
document  review  under  the  authority  of 
Customs  audits  or  a  demand  by  the  port 
director  in  circiunstances  the  port 
director  deems  appropriate.  It  is 
Customs  position,  however,  that 
importers  must  be  able  to  verify  claims 
for  duty-free  admission  imder  the 
general  note  at  any  time  Customs  calls 
upon  them  to  do  so.  including  at  the 
time  of  entry  should  that  occur.  It  is 
thus  best  that  importers  have  possession 
of  supporting  documentation  at  the  time 
of  entry. 

Comment:  The  last  sentence  of 
proposed  §  10.183(e)  provides  that  proof 
of  the  imported  civil  aircraft 
merchandise's  end  use  need  not  be 
maintained  by  the  importer.  A 
commenter  requested  that  this  sentence 
be  amended  to  provide  that  proof  of  end 
use  also  need  not  be  furnished  to 
Customs.  This  change,  stated  the 
commenter,  will  further  confirm  that 
civil  afrcraft  tariff  provisions  (those  with 
the  indicator  "Free  C"  in  the  Special 
subcoliunn  designating  duty  free  entry 
under  General  Note  6)  are  not  "actual 
use"  provisions  subject  to  the 
requirements  of  Additional  U.S.  Rule  of 
Interpretation  1(b),  HTSUS,  which 
requires  that  proof  of  end  use  of  the 
merchandise  be  submitted  to  Customs 
within  three  years  of  entry. 

Customs  Response:  Customs 
disagrees.  None  of  the  civil  aircraft 
provisions  in  the  HTSUS  are  actual  use 
provisions,  and  the  language  of 


proposed  §  10.183(e)  is  not  ambiguous 
in  this  regard.  Customs  believes  that  this 
requested  change  is  unnecessary. 

Comment:  A  commenter  asserted  that 
proposed  §  10.183(g)  should  be  deleted, 
as  proposed  §  10.183(e)  already  makes 
clear  that  documentation  supporting 
duty-free  admission  must  be  maintained 
in  accordance  with  part  163  of  the 
Customs  Regulations  (19  CFR  part  163). 
The  commenter  pointed  out  that  under 
the  provisions  of  part  163, 
documentation  is  subject  to  Customs 
requests  for  information,  compliance 
assessments,  investigations,  and  other 
forms  of  Customs  inquiry.  Accordingly, 
there  is  no  reason  for  special  monitoring 
or  auditing  under  §  10.183.  Civil  aircraft 
importers  should  not  be  subject  to  any 
greater  or  lesser  scrutiny  than  any  other 
importers. 

Customs  Response:  Customs 
disagrees.  Customs  has  always  been 
charged  with  the  obligation  to  enforce 
the  provisions  of  the  civil  aircraft 
agreement  (as  implemented  by  General 
Note  6,  HTSUS)  to  protect  the  revenue, 
and  there  is  nothing  improper  in  making 
explicit  in  the  regulation  Customs  intent 
to  do  so  by  monitoring  and  auditing 
entries.  At  worst,  §  10.183(g)  is 
redimdant,  but  Customs  believes  it  is 
worthy  to  set  forth  in  the  regulation  that 
entries  will  be  monitored. 

Conclusion 

After  analysis  of  the  comments 
received,  as  set  forth  above,  and  further 
review  of  the  matter.  Customs  has 
determined  that  the  proposed 
amendments  should  be  adopted  as  a 
final  rule  with  the  changes  discussed 
above  and  as  set  forth  below. 

Executive  Order  12866 

This  dociunent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

This  amendment  will  make 
importations  of  civil  aircraft 
merchandise  less  burdensome  for 
importers  than  is  the  case  under  current 
regulations.  Accordingly,  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  it 
is  certified  that  the  amendments  to  the 
Customs  Regulations  in  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Thus,  these  amendments  are 
not  subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Paperwork  Reduction  Act' 

The  collection  of  information 
contained  in  this  notice  has  previously 


been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  niunber 
1515-0065  (Entry  Summary).  1515- 
0069  (Immediate  Delivery  Application), 
and  1515-0144  (Customs  Bond 
Structure).  This  rule  does  not 
substantially  change  the  existing 
approved  information  collection.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  of  information  displays  a 
valid  control  number. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Coiu^d,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  persoimel  from  other  offices 
contributed  in  its  development. 

List  of  Sub|ect8  in  19  CFR  Part  10 

Aircraft,  Customs  duties  and 
inspection.  Entry,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

For  the  reasons  stated  in  the 
preamble.  Part  10  of  the  Customs 
Regulations  (19  CFR  Part  10)  is 
amended  as  follows: 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC, 

1.  The  general  authority  citation  for 
part  10  is  revised,  and  the  specific 
authority  citation  for  §  10.183  is  added, 
to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321, 1481, 1484, 
1498.  1508, 1623, 1624,  3314; 

***** 

Section  10.183  also  issued  under  19  U.S.C. 
1202  (General  Note  6,  HTSUS); 


2.  Section  10.183  is  revised  to  read  as 
follows: 

$  1 0.1 83    Duty-free  entry  of  civil  aircraft, 
aircraft  engines,  ground  fligiit  simulators, 
parts,  components,  and  sutMssembiles. 

(a)  Applicability.  Except  as  provided 
in  paragraph  (b)  of  this  section,  this 
section  applies  to  aircraft,  aircraft 
engines,  and  groimd  flight  simulators, 
including  their  parts,  components,  and 
subassemblies,  that  qualify  as  civil 
aircraft  under  General  Note  6Cb)  ofthe 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  by  meeting  the 
following  requirements: 

(1)  The  aircraft,  aircraft  engines, 
groimd  flight  simulators,  or  their  parts, 
components,  and  subassemblies,  are 
used  as  original  or  replacement 
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equipment  in  the  design,  development, 
testing,  evaluation,  manufacture,  repair, 
maintenance,  rebuilding,  modification, 
or  conversion  of  aircraft;  and 

(2)  They  are  either: 

(i)  Manufactured  or  operated  pursuant 
to  a  certificate  issued  by  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA)  under  49  U.S.C. 
44704  or  pursuant  to  the  approval  of  the 
airworthiness  authority  in  the  country 
of  exportation,  if  that  approval  is 
recognized  by  the  FAA  as  an  acceptable 
substitute  for  the  FAA  certificate; 

(ii)  Covered  by  an  application  for  such 
certificate,  submitted  to  and  accepted  by 
the  FAA,  filed  by  an  existing  type  and 
production  certificate  holder  pursuant 
to  49  U.S.C.  44702  and  implementing 
regulations  (Federal  Aviation 
Administration  Regulations,  title  14, 
Code  of  Federal  Regulations);  or 

(iii)  Covered  by  an  application  for 
such  approval  or  certificate  which  will 
be  submitted  in  the  futine  by  an  existing 
type  and  production  certificate  holder, 
pending  the  completion  of  design  or 
other  technical  requirements  stipulated 
by  the  FAA  (applicable  only  to  the 
quantities  of  parts,  components,  and 
subassemblies  as  are  required  to  meet 
the  stipulation). 

(b)  Department  of  Defense  or  U.S. 
Coast  Guard  use.  If  purchased  for  use  by 
the  Department  of  Defense  or  the  United 
States  Coast  Guard,  aircraft,  aircraft 
engines,  and  ground  flight  simulators, 
including  their  parts,  components,  and 
subassemblies,  are  subject  to  this 
section  only  if  they  are  used  as  original 
or  ceplacement  equipment  in  the  design, 
development,  testing,  evaluation, 
manufactiue,  repair,  maintenance, 
rebmlding,  inodification,  or  conversion 
of  aircraft  and  meet  the  requirements  of 
either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of 
this  section. 

(c)  Claim  for  admission  free  of  duty. 
Merchandise  qualifying  under 
paragraph  (a)  or  paragraph  (b)  of  this 
section  is  entitled  to  duty-free 
admission  in  accordance  with  General 
Note  6,  HTSUS,  upon  meeting  the 
requirements  of  this  section.  An 
importer  will  make  a  claim  for  duty-free 
admission  under  this  section  and 
General  Note  6,  HTSUS,  by  properly 
entering  qualifying  merchandise  under  a 
provision  for  which  the  rate  of  duty 
"Free  (C)"  appears  in  the  "Special" 
subcolumn  of  the  HTSUS  and  by 
placing  the  special  indicator  "C"  on  the 
entry  summary.  The  fact  that  qualifying 
merchandise  has  previously  been 
exported  with  benefit  of  drawback  does 
not  preclude  free  entry  imder  this 
section. 

(d)  Importer  certification.  In  making  a 
claim  for  duty-free  admission  as 


provided  for  imder  paragraph  (c)  of  this 
section,  the  importer  is  deemed  to 
certify,  in  accordance  with  General  Note 
6(a)(ii),  HTSUS,  that  the  imported 
merchandise  is,  as  described  in 
paragraph  (a)  or  paragraph  (b)  of  this 
section,  a  civil  aircraft  or  has  been 
imported  for  use  in  a  civil  aircraft  and 
will  be  so  used. 

(e)  Documentation.  Each  entry 
summary  claiming  duty-fi«e  admission 
for  imported  merchandise  in  accordance 
with  paragraph  (c)  of  this  section  must 
be  supported  by  documentation  to 
verify  the  claim  for  duty-free  admission, 
including  the  written  order  or  contract 
and  other  evidence  that  the 
merchandise  entered  qualifies  imder 
General  Note  6,  HTSUS,  as  a  civil 
aircraft,  aircraft  engine,  or  ground  flight 
simulator,  or  their  parts,  components, 
and  subassemblies.  Evidence  that  the 
merchandise  qualifies  under  the  general 
note  includes  evidence  of  compliance 
with  paragraph  {a)(l)  of  this  section 
concerning  use  of  the  merchandise  and 
evidence  of  compliance  with  the 
airworthiness  certification  requirement 
of  paragraph  (a)(2)(i),  (a)(2)(ii),  or 
(a)(2)(iii)  of  this  section,  including,  as 
appropriate  in  the  circumstances,  an 
FAA  certification;  approval  of 
airworthiness  by  an  airworthiness 
authority  in  the  country  of  export  and 
evidence  that  the  FAA  recognizes  that 
approval  as  an  acceptable  substitute  for 
an  FAA  certification;  an  application  for 
a  certification  submitted  to  and 
accepted  by  the  FAA;  a  type  and 
production  certificate  issued  by  the 
FAA;  and/or  evidence  that  a  type  and 
production  certificate  holder  will 
submit  an  application  for  certification  or 
approval  in  the  future  pending 
completion  of  design  or  other  technical 
requirements  stipulated  by  the  FAA  and 
of  estimates  of  quantities  of  parts, 
components,  and  subassemblies  as  are 
required  to  meet  design  and  technical 
requirements  stipulated  by  the  FAA. 
This  documentation  need  not  be  filed 
with  the  entry  summary  but  must  be 
maintained  in  accordance  with  the 
general  note  and  with  the  recordkeeping 
provisions  of  Fart  163  of  this  chapter. 
Customs  may  request  production  of 
documentation  at  any  time  to  verify  the 
claim  for  duty-free  admission.  Failure  to 
produce  dociunentation  sufficient  to 
satisfy  the  port  director  that  the 
merchandise  qualifies  for  duty-free 
admission  v«dll  result  in  a  denial  of 
duty-fi«e  treatment  and  may  result  in 
such  other  measiu-es  permitted  imder 
the  regulations  as  the  port  director  finds 
necessary  to  more  closely  monitor  the 
importer's  importations  of  merchandise 
claimed  to  be  duty-ft«e  imder  this 


section.  Proof  of  end  use  of  the  entered 
merchandise  need  not  be  maintained. 

(f)  Post-entry  claim.  An  importer  may 
file  a  claim  for  duty-free  treatment 
under  General  Note  6,  HTSUS,  after 
filing  an  entry  that  made  no  such  duty- 
free claim,  by  filing  a  written  statement 
with  Customs  any  time  prior  to 
liquidation  of  the  entry  or  prior  to  the 
liquidation  becoming  final.  When  filed, 
the  written  statement  constitutes  the 
importer=s  claim  for  duty-free  treatment 
under  the  general  note  and  its 
certification  that  the  entered 
merchandise  is  a  civil  aircraft  or  has 
been  imported  for  use  in  a  civil  aircraft 
and  will  be  so  used.  In  accordance  with 
General  Note  6,  HTSUS,  any  refund 
resulting  from  a  claim  made  under  this 
paragraph  will  be  without  interest, 
notwithstanding  the  provision  of  19 
U.S.C.  1505(c). 

(g)  Verification.  The  port  director  will 
monitor  and  periodically  audit  selected 
entries  made  under  this  section. 

Robert  C.  Bonner, 

Commissioner  of  Customs. 
Approved:  June  3,  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  02-14285  Filed  6-6-02;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-235-fOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  the  removal  of 
two  instructions  to  the  State  of 
Kentucky  pertaining  to  reqmred 
amendments  to  the  Kentucky  regulatory 
program  (the  "Kentucky  program").  The 
Kentucky  program  was  established 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act)  and  authorizes  Kentucky  to 
regulate  surface  coal  mining  and 
reclamation  operations  in  Kentucky.  We 
are  removing  the  instructions  because 
the  actions  required  by  our  instructions 
were  previously  satisfied  and  nothing 
further  is  required  by  the  state. 
EFFECTIVE  DATE:  June  7,  2002. 
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FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  Field  Office 
Director;  Telephone:  (859)  260-8400;  E- 
mail:  bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

n.  Purpose  of  the  Rule 

in.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
state  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *  *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
piursuant  to  the  Act."  See  30  U.S.C. 
1253ia)(l)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18, 1982.  You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21404).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917.11,  917.12,  917.13.  917.15,  917.16, 
and  917.17. 

n.  Purpose  of  the  Rule 

During  the  course  of  implementing 
SMCRA,  we  occasionally  issue  new 
regulations  that  may  result  in  the  state 
having  to  amend  its  approved  program. 
A  state  on  its  own  initiative  may  also 
amend  its  approved  program.  When 
either  situation  occurs,  we  review  the 
amendment  submitted  by  the  state  and 
determine  if  it  meets  the  requirements 
of  SMCRA.  When  it  does,  it  is  approved 
and  when  it  does  not,  it  is  not. approved 
and  instructions  are  issued  to  the  state 
on  new  amendments  that  are  required. 
These  instructions  are  codified  in  our 
regulations  at  30  CFR  917.16  for  the 
Kentucky  program.  The  instructions 
should  be  removed  once  the 
requirement  is  satisfied  either  by  the 
submission  and  approval  of  a  new 
amendment,  or  by  a  change  in 
circumstances  such  as  the  issuance  of 
new  regulations  by  OSM  or  the 
enactment  of  new  legislation. 
Occasionally,  we  neglect  to  remove  the 
instruction  and  by  this  rulemaking  will 
remove  instructions  that  are  no  longer 
required  for  the  reasons  that  follow. 


At  30  CFR  917.16(d)(1),  Kentucky  was 
required  to  remove  the  word  "abated" 
or  otherwise  clarify  that  the  rule  at  405 
Kentucky  Administrative  Regulations 
(KAR)7:090  section  3(4)(a)  applies  to 
abated  and  unabated  violations  to 
comply  with  the  Federal  regulations  at 
30  CFR  845.20.  The  Federal  regulations 
require  any  person  who  chooses  not  to 
contest  the  ^ct  of  a  violation  (whether 
abated  or  not)  or  the  assessment  to  pay 
the  assessment  in  full  within  30  days  of 
the  date  the  final  assessment  order  was 
mailed.  Kentucky  has  since  made 
numerous  changes  to  its  hearing 
regulations,  including  the  removal  of 
405  KAR  7:090.  We  approved  the 
changes  on  August  6, 1993  (58  FR 
42601).  Kentucky's  current  regulations 
at  405  KAR  7:092  section  3(4)(a)  state, 
in  part,  that  if  a  person  chooses  not  to 
contest  the  assessment,  a  finding  will  be 
made  that  the  person  has  waived  all 
rights  to  an  administrative  hearing,  and 
the  fact  of  the  violation  is  deemed 
admitted.  Because  Kentucky  no  longer 
refers  to  "abated"  violations,  the 
requirement  codified  at  30  CFR 
917.16(d)(1)  is  hereby  satisfied  and  the 
instruction  should  be  removed.  30  CFR 
917.16(f)  required  a  program  change  to 
405  KAR  8:010  sections  5(l)(c)  and  (d) 
to  require  that  information  required  by 
sections  2  and  3  of  405  KAR  8:030  and 
8:040  be  submitted  on  any  format 
prescribed  by  OSM,  as  well  as  any 
format  prescribed  by  the  Cabinet.  On 
December  19,  2000  (65  FR  79582),  we 
removed  the  requirement  that  states 
must  submit  information  on  forms 
approved  by  OSM.  The  requirement 
codified  at  30  CFR  917.16(f)  is  no  longer 
necessary  and  the  instruction  should 
have  been  removed. 

in.  Procedural  Determinations 

Administrative  Procedure  Act 

This  final  rule  has  been  issued 
without  prior  public  notice  or 
opportunity  for  public  comment.  The 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553)  provides  an  exception  to  the 
notice  and  comment  procedures  when 
an  agency  finds  that  there  is  good  cause 
for  dispensing  with  such  procedures  on 
the  basis  that  they  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  We  have  determined  that  under 
5  U.S.C.  553(b)(3)(B).  good  cause  exists 
for  dispensing  with  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment.  This  rule  is  technical 
in  nature  and  non-controversial.  It 
merely  removes  from  our  regulations 
instructions  to  the  state  pertaining  to 
amendments  to  the  Kentucky  program 
that  were  required.  As  previously 
mentioned,. Kentucky  satisfied  one 


requirement,  and  the  Federal 
regulations  no  longer  contain  the  other. 
The  instructions  in  our  regulations 
should,  therefore,  be  removed.  For  these 
same  reasons,  we  believe  there  is  good 
cause  under  5  U.S.C.  553(d)(3)  of  the 
APA  to.have  the  rule  become  effective  . 
on  a  date  that  is  less  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register. 

Executive  Order  12630— Takings 

This  rule  is  a  technical  amendment 
and  does  not  have  takings  implications. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section. 

Executive  Order  13132 — Federalism 

.This  rule  is  a  technical  amendment 
and  does  not  have  Federalism 
implications. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  will  not 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy,  a 
Statement  of  Energy  Effects  is  not 
reqmred. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  state  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Enviroiunental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
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Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  rule  is  a 
technical  amendment  that  does  not 
impose  any  additional  requirements  on 
small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  stated  above,  this  rule: 
(a)  Does  not  have  an  annual  effect  on  the 
economy  of  $100  million;  (b)  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and  (c) 
does  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates 

This  rule  is  a  technical  amendment 
and  will  not  impose  an  unfunded 
mandate  on  State,  local,  or  tribal  . 
governments  or  the  private  sector  of 
$100  million  or  more  in  any  given  year. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovenunental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  8,  2002. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  917  is  amended 
as  set  forth  below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 
f  91 7.1 6    [Ammided] 

2.  Section  917.16  is  amended  by 
removing  and  reserving  paragraphs 
(d)(1)  and(f). 

[FR  Doc.  02-14076  Filed  6-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-02-008] 

RIN2115-AA97 

Security  Zones;  Captain  of  ttie  Port 
Chicago  Zone,  l^lce  Michigan 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

SUMMARY:  The  Coast  Guard  is  revising 
the  effective  period  for  the  temporary 
security  zones  on  the  navigable  waters 
of  the  Kankakee  River,  the  Rock  River, 
and  Lake  Michigan  in  the  Captain  of  the 
Port  Chicago  zone.  These  security  zones 
are  necessary  to  protect  the  nuclear 
power  plants,  water  intake  cribs  water 
filtration  plants,  and  Navy  Pier  from 
possible  sabotage  or  other  subversive 
acts,  accidents,  or  possible  acts  of 
terrorism.  These  security  zones  are 
intended  to  restrict  vessel  traffic  from 
portions  of  the  Kankakee  and  Rock 
River  and  Lake  Michigan. 
DATES:  The  amendment  to  §  165.T09- 
002  is  effective  on  June  7,  2002.  Section 
165.T09-002,  added  at  67  FR  19676,  \ 
April  23,  2002,  effective  March  25,  2002 
imtil  June  15,  2002,  is  extended  in  effect 
through  August  1.  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  in  available  in  the  docket,  are  part 
of  docket  CGD09-02-008  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Chicago,  215  W.  83rd  Street,  Burr  Ridge, 
IL  60521  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Al  Echols,  U.S. 
Coast  Guard  Marine  Safety  Office 
Chicago,  at  telephone  number  (630) 
986-2175. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  April  23,  2002,  we  published  a 
temporary  final  rule  entitled  Security 
Zones:  Captain  of  the  Port  Chicago 
Zone,  Lake  Michigan  in  the  Federal 
Register  (67  FR  19676).  The  temporary 
final  rule  established  nine  temporary 
seciuity  zones  in  the  Captain  of  the  Port 
Chicago  zone  for  the  nuclear  power 
plants,  water  intake  cribs  water 
filtration  plants,  and  Navy  Pier  from 
possible  sabotage  or  other  subversive 
acts,  accidents,  or  possible  acts  of 
terrorism. 


We  are  extending  the  effective  period 
of  the  temporary  final  rule  so  that  we 
can  complete  a  rulemaking  CGD09-02- 
001  Seciu-ity  Zones:  Captain  of  the  Port 
Chicago  Zone,  Lake  Michigan,  to 
establish  a  permanent  security  zone  the 
nuclear  power  plants,  water  intake  cribs 
water  filtration  plants,  and  Navy  Pier. 
Extending  the  effective  date  imtil 
August  1,  2002  should  provide  us 
enough  time  to  complete  the  i 

rulemaking. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  rule  published  April  23,  2002,  we 
intended  to  either  allow  it  to  expire  on 
June  15,  2002,  or  to  cancel  it  if  we  made 
permanent  changes  before  that  date.  We 
published  an  NPRM  on  May  22,  2002  to 
make  permanent  changes  to  the 
temporary  final  rule  (67  FR  35939).  That 
rulemaking  will  follow  normal  notice 
and  comment  procedures,  and  a  final 
rule  should  be  published  before  August 
1,  2002. 

Continuing  the  temporary  final  rule  in 
effect  while  the  permanent  rulemaking 
is  in  progress  will  help  ensure  the  safety 
of  critical  infrastructure  that  may  be  the 
subject  of  subversive  activity.  Nuclear 
power  plants  are  an  important  means  of 
electrical  energy  in  the  region.  In 
addition,  they  could  be  a  source  of 
severe  radiological  contamination 
throughout  the  region.  Therefore,  the 
Coast  Guard  finds  good  cause  under  5 
U.S.C.  553  (b)(B)  and  (d)(3)  for  why  a 
notice  of  proposed  rulemaking  and 
opportimity  for  comment  is  not  required 
and  why  this  rule  will  be  made  effective 
fewer  than  30  days  after  publication  in 
the  Federal  Register. 

Background  and  Purpose 

A  temporary  security  zone  is 
necessary  to  ensure  the  seciuity  for  the 
following  nine  facilities:  (1)  Navy  Pier 
and  the  Jardine  Water  Filtration  Plant; 
(2)  Dresden  Nuclear  Power  Plant  Water 
Intake:  (3)  Donald  C.  Cook  Nuclear 
Power  Plant;  (4)  Palisades  Nuclear 
Power  Plant;  (5)  Bjrron  Nuclear  Power 
Plant;  (6)  Zion  Nuclear  Power  Plant;  (7) 
68th  Street  Water  Intake  Crib;  (8)  Dever 
Water  Intake  Crib;  and  (9)  79th  Street 
Water  Filtration  Plant,  as  a  result  of  the 
terrorist  attacks  on  the  United  States  on 
September  11,  2001. 

The  following  nine  seciirity  zones 
consist  of: 

(1)  All  waters  between  the  Navy  Pier 
and  the  Jardine  Water  Filtration  Plant 
shoreward  of  a  line  starting  at  the 
southeast  comer  of  the  Jardine  Water 
Filtration  Plant  at  41''53'36"  N, 
87°36'17"  W  and  ending  at  the  northeast 
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comer  of  the  Navy  Pier  at  41°53'33"  N, 
87''35'55"  W,  and  shoreward  of  a  line 
starting  at  the  southeast  comer  of  the 
Navy  Pier  at  41°53'29"  N,  87°35'55"  W 
thence  to  the  east  end  of  Dime  Pier  at 
41°53'23"  N,  87°35'58"  W  thence  along 
the  south  side  of  Dime  Pier  to  the  west 
end  of  Dime  Pier  at  41''53'23"  N, 
87°36'29"  W  thence  southeast  to  the 
comer  of  the  seawall  at  41°53'22"  N 
87°36'28"W; 

(2)  All  waters  in  the  vicinity  of  the 
Dresden  Nuclear  Power  Plant  south  of  a 
line  starting  at  the  Illinois  River  shore 
at  approximate  position  41°23'45"  N, 
88°16'18"  W  thence  east  to  shore  at 
approximate  position  41°23'39"  N, 
88°16'09"  W; 

(3)  All  waters  of  Lake  Michigan 
aroimd  the  Donald  C.  Cook  Nuclear 
Power  Plant  water  intakes  within  a  line 
starting  at  the  shoreline  at  41°58.656'  N, 
86°33.972'  W,  thence  northwest  to 
41°58.769'  N,  86''34.525'  W,  thence 
southwest  to  41''58.589'  N,  86°34.591' 
W,  thence  southeast  to  the  shoreline  at 
41°58.476'  N,  86°34.038'  W; 

(4)  All  waters  of  Lake  Michigan 
around  the  Palisades  Nuclear  Power 
Plant  within  a  line  starting  at  the 
shoreline  in  approximate  position 
42°19'02"  N,  86°19'05"  W,  thence 
northwest  to  42°20'10"  N,  86''20'01"  W, 
thence  northeast  to  42°19'43"  N, 
86°19'52"  W,  thence  to  the  shoreline  at 
42''19'26"  N,  86n8'55"  W; 

(5)  All  waters  of  the  Rock  River 
within  a  100  yard  radius  of  the  Byron 
Nuclear  Power  Plant;  with  its  center  in 
approximate  position  42°05'01"  N, 
89°19'27"  W; 

(6)  All  waters  100  yards  in  all 
directions  of  the  68th  Street  Crib,  with 
its  center  in  approximate  position 
41°47'10"N,  87°31'51"W; 

(7)  All  waters  100  yards  in  all 
directions  of  the  Dever  Crib;  with  its 
center  in  approximate  position 
41°54'55"  N,  87°33'20"  W; 

(8)  All  waters  of  Lake  Michigan 
around  the  Zion  Nuclear  Power  Plant 
within  a  line  starting  from  the  shoreline 
in  approximate  position  42°26'36"  N, 
87°48'03"  W,  thence  southeast  to 
42°26'20"  N,  87°47'35"  W,  thence 
northeast  to  42°26'53"  N,  87°47'22"  W. 
thence  to  the  shoreline  at  42°27'06"  N, 
87''48'00"  W; 

(9)  All  waters  of  Lake  Michigan 
within  an  arc  of  a  circle  with  a  100-yard 
radius  centered  on  the  79th  Street  Water 
Filtration  Plant,  approximate  position 
41''45'30"  N,  87°33'32"  W. 

These  coordinates  are  based  upon 
North  American  Datum  1983  (NAD  83). 
Entry  into,  transit  through  or  anchoring 
within  these  seciuity  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Chicago  or  his 


designated  on-scene  representative.  The 
designated  on-scene  representative  will 
be  the  Patrol  Commander  and  may  be 
contacted  via  VHF/FM  Marine  Channel 
16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order,  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  Febmary  26, 1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  mle  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Faimess  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  mle  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  mle  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Chicago  (see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Faimess  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  mle  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  mle  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govenunent,  in  thje 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  mle  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  mle  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  mle  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights, 

Civil  Justice  Reform 

This  mle  meets  applicable  standards 
in  sections  3(a)  and  3{b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  mle  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  mle  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
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Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  regiUation 
and  concluded  that,  imder  figure  2-1, 
paragraph  (34)(g)  of  Conunandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
environmental  dociunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements,  Seciuity  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6. 160.5;  49 
CFR  1.46. 

2.  In  §  165.T09-002,  paragraph  (d)  is 
added  to  read  as  follows: 

S 1 65.T09-002    Security  Zones;  Captain  of 
the  Port  Chicago  Zone,  Lalce  Michigan. 


(d)  Effective  time  and  date.  This 
section  is  effective  from  March  25,  2002, 
through  August  1,  2002. 

Dated:  May  30  2002. 

R.E.  Seebald, 

Captain.  Coast  Guard.  Captain  of  the  Port, 
Chicago. 

[FR  Doc.  02-14269  Filed  6-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-02-004] 

RIN2115-AA97 

Security  Zones;  Captain  of  ttie  Port 
Detroit  Zone,  Selfridge  Air  National 
Guard  Base,  Lake  St.  Clair 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  security  zone 
on  the  navigable  waters  of  Lake  St. 
Clair,  in  the  Captain  of  the  Port  Detroit 
Zone.  This  security  zone  is  necessary  to 
protect  the  Selfiidge  Army  National 
Guard  Base  from  possible  acts  of 
terrorism.  This  security  zone  is  intended 
to  restrict  vessel  traffic  from 
predetermined  and  specific  areas  off  of 
Selfridge  Army  National  Guard  Base  in 
Lake  St.  Clair. 

DATES:  This  rule  is  effective  June  7, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-02-004  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office,  110  Mt.  Elliott 
Ave,  Detroit,  Michigan  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  Holidays.  The  telephone 
number  is  (313)  568-9580. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Brandon  Sullivan,  U.S.  Coast 
Guard  Marine  Safety  Office  Detroit,  at 
(313) 568-9580. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  April  11,  2002,  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
entitled  Security  Zone;  Selfridge  Army 
National  Guard  Base,  MI.  in  the  Federal 
Register  (67  FR  17667).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  In  response  to  the  terrorists 
attacks  on  September  11,  2001,  the 
Coast  Guard  implemented  temporary 
seciuity  zones  aroimd  critical  facilities 
throughout  the  U.S.  One  such  facility 
was  the  Selfridge  Army  National  Guard 
Base.  A  security  zone  around  the 
Selfridge  Army  National  Guard  Base 


helps  protect  against  the  subversive  type 
of  activity  that  resulted  in  the  World 
Trade  Center  and  Pentagon  attacks. 
Since  the  temporary  security  zone  will 
expire  on  June  15,  2002,  in  order  to 
continue  ensuring  seciu-ity  at  the 
Selfridge  Army  National  Guard  Base, 
this  final  rule  must  be  implemented 
prior  to  the  June  15  expiration.  (See  66 
FR  52851,  October  18,  2001).  As  such, 
it  is  necessary  to  make  this  rule  effective 
less  than.  30  days  after  publication. 

Background  and  Purpose 

On  Septeniher  11,  2001,  the  United 
States  was  the  target  of  coordinated 
attacks  by  international  terrorists 
resulting  in  catastrophic  loss  of  life,  the 
destruction  of  the  World  Trade  Center, 
and  significant  damage  to  the  Pentagon. 
National  security  and  intelligence 
officials  warn  that  future  terrorists 
attacks  are  likely.  To  protect  from  such, 
this  regulation  will  establish  a 
permanent  seciuity  zone  off  the  waters 
of  Selfridge  Army  National  Gucird  Base 
in  Harrison  Township,  Michigan. 

This  security  zone  is  necessary  to 
protect  the  public,  facilities,  and  the 
surroimding  area  from  possible  sabotage 
or  other  subversive  acts.  All  persons 
other  than  those  approved  by  the 
Captain  of  the  Port  Detroit,  or  his 
authorized  representative,  are 
prohibited  from  entering  or  moving 
within  this  zone.  The  Captain  of  the 
Port  Detroit  may  be  contacted  via  VHF 
Channel  16  for  further  instructions 
before  transiting  through  the  restricted 
area.  The  Captain  of  the  Port  Detroit's 
on-scene  representative  will  be  the 
patrol  commander.  In  addition  to 
publication  in  the  Federal  Register,  the 
public  will  be  made  aware  of  the 
existence  of  this  security  zone,  exact 
location  and  the  restrictions  involved 
via  Broadcast  Notice  to  Mariners. 

Discussion  of  Final  Rule 

Following  the  catastrophic  nature  and 
extent  of  damage  realized  from  the 
attacks  of  September  1 1 ,  this  rulemaking 
is  necessary  to  protect  the  national 
seciuity  interests  of  the  United  States 
against  future  public  and  govenunental 
taraets. 

On  April  11,  2002  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  for  a  permanent  security 
zone  off  of  the  Army  National  Guard 
Base  (33  CFR  165.910)  This  regulation 
will  establish  a  permanent  security  zone 
on  the  waters  off  of  Selfridge  Army 
National  Guard  Base  in  Michigan, 
commencing  at  the  northeast  comer  of 
Selfridge  Army  National  Guard  Base  at 
42°37.8'  N,  082°49.1'  W;  east  to  42''37.8' 
N,  082°48.45'  W  (approximately  one 
half  mile  from  shore;  south  to  42°37.2' 
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N,  082°48.45'  W;  then  southeast  to 
42°36.8'  N,  082°47.2'  W;  then  southwest 
to  42°36.4'  N,  082°47.9'  W  (northeast 
comer  of  the  Westside  breakwall  at  the 
entrance  to  Mac  and  Rays  Marina);  then 
following  the  shoreline  back  to  the 
begiiming.  The  south  and  western 
boundaries  are  the  shoreline  of  Selfridge 
Army  National  Guard  Base. 

Regulatory  Evaluation 

This  final  mle  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
Febmary  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimd  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  final  mle  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  rule  will  not 
obstruct  the  regular  flow  of  commercial 
traffic  and  will  allow  vessel  traffic  to 
pass  around  the  security  zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  final  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  mlemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  office 
isted  in  ADDRESSES  in  this  preamble. 


Small  businesses  may  send  .comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  final  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  final  rule 
under  Executive  Order  13132, 
Federalism,  and  have  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  final  rule  would  not  result 
in  such  an  expenditure,  we  do  discuss 
the  effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  final  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  final  mle 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  mle  is  not  an  economically 
significant  mle  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 


safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EfiEects 

We  have  analyzed  this  final  mle 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Afbirs  as  a 
significant  energy  action. 

Environment 

We  have  considered  the 
environmental  impact  of  this  final  mle 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1C,  this  mle  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

S 1 65.T09-998    [Removed] 

2.  Remove  §  165.T09-998 

3.  Add  §  165.910  to  read  as  follows: 

.  §  1 65.908  Security  Zones;  Captain  of  the 
Port  Detroit  Zone,  Setfridge  Army  National 
Guard  Base. 

(a)  Location.  The  following  is  a 
security  zone:  All  waters  and  adjacent 
shoreline  of  Lake  St.  Clair  encompassed 
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by  a  line  commencing  at  the  northeast 
comer  of  Selfridge  Army  National 
Guard  Base  at  42°37.8 '  N,  082''49.1'  W; 
east  to  42°37.8'  N.  082''48.45'  W 
(approximately  one  half  mile  from 
shore);  south  to  42''37.2'  N.  082°48.45' 
W;  then  southeast  to  42''36.8'  N, 
082°47.2'  W;  then  southwest  to  42°36.4' 
N.  082°47.9'  W  {northeast  comer  of  the 
Westside  breakwall  at  the  entrance  to 
Mac  and  Rays  Marina);  then  following 
the  shoreline  back  to  the  beginning. 

(b)  Regulations.  (1)  In  accordance 
with  §  165.33,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit. 
Section  165.33  also  contains  other 
general  requirements. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(313)  568-9580.  or  on  VHF  chaimel  16 
to  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

(c)  Authority.  In  addition  to  53  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  May  31.  2002. 
P.G.  Gerrity, 

Commander,  Coast  Guard,  Captain  of  the  Port 
Detroit. 

[FR  Doc.  02-14268  Filed  6-6-02;  8:45  am] 
MLUNG  CODE  4aifr-1S-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  02-003] 

RIN211&-AA97 

Safety  Zone;  Carquinez  Strait,  Vallejo 
and  Crockett,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  mle. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary'  safety  zone  in 
the  navigable  waters  of  the  Carquinez 
Strait  surrounding  the  construction  site 
of  the  new  U.S.  Interstate  80  bridge 
(Alfred  Zampa  Memorial  Bridge)  over  a 
30-day  period.  The  purpose  of  this 
safety  zone  is  to  protect  persons  and 
vessels  from  hazards  associated  with 
bridge  construction  activities.  The  safety 
zone  temporarily  prohibits  use  of  the 
Carquinez  Strait  waters  surrounding  the 
Alfred  Zampa  Memorial  Bridge. 
DATES:  This  rule  is  effective  from  7:30 
a.m.  June  17,  2002  to  12  (noon)  July  16, 
2002. 


ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (COTP  San  Francisco  Bay  02- 
003)  and  are  available  for  inspection  or 
copying  at  the  Waterways  Management 
Branch  of  the  U.S.  Coast  Guard  Marine 
Safety  Office  San  Francisco  Bay,  Coast 
Guard  Island,  Building  14,  Alameda, 
California  94501-5100,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Ross  Sargent,  Chief, 
Waterways  Management  Branch,  U.S. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  April  16.  2002,  we  published  a 
notice  of  proposed  mlemaking  (NPRM) 
entitled  "Safety  Zone;  Carquinez  Strait, 
Vallejo  and  Crockett,  California"  in  the 
Federal  Register  (67  FR  18523).  We 
received  no  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held.  Under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
rulemaking  process  began  in  April  2002 
when  construction  planning  reached  a 
stage  of  specificity  sufficient  for 
publishing  the  chaimel  closiu^ 
schedule.  The  publication  of  that 
schedule  in  the  notice  of  proposed 
rulemaking  (67  FR  18523)  initiated  a 
rulemaking  process  that  encroached  on 
the  first  channel  closure  periods. 
Accordingly,  since  timely  cable 
stringing  (discussed  in  Background  and 
Purpose  section)  is  crucial  to  the 
success  of  the  entire  bridge  construction 
project,  the  channel  closiires  must  begin 
on  Jime  17,  2002,  less  than  30  days  after 
publication  of  this  final  rule. 

Background  and  Purpose 

The  State  of  California  Department  of 
Transportation  (CALTRANS)  has 
determined  that  the  original  bridge 
spanning  the  Carquinez  Strait  must  be 
replaced.  CALTRANS  has  begun 
construction  on  the  new  bridge  (Alfred 
Zampa  Memorial  Bridge)  and  is  nearing 
a  phase  that  will  involve  stringing  steel 
cables  across  the  Carquinez  Strait.  More 
specifically,  the  cable  stringing  process 
will  involve  attaching  an  approximately 
1.5-inch  diameter  steel  cable  at  the 
bridge's  southem  terminus  and 
deploying  the  cable  from  a  reel- 
equipped  barge  as  it  is  towed 
northward.  The  cable  itself  will  be 
partially  submerged  in  the  Carquinez 


Strait  until  it  is  connected  to  the 
northern  terminus,  winched  upward 
and  secured  approximately  150  feet 
above  the  Carquinez  Strait.  The 
deployment  phase  will  take 
approximately  five  hours  for  each  cable. 

m  February  2002,  CALTRANS 
advised  the  Coast  Guard  Captain  of  the 
Port  that  a  series  of  channel  closures 
would  be  necessary  in  order  to 
accomplish  the  cable  stringing.  The 
Coast  Guard,  along  with  CALTRANS, 
the  contractor,  a  joint  venture  of  FCI 
Constructors,  Inc./Cleveland  Bridge 
California,  Inc.  (FCI/CB),  and  the  San 
Francisco  Bar  Pilots,  planned  the 
logistics  for  the  closures  in  order  to 
ensure  minimal  impacts  on  involved 
and  potentially  involved  entities.  On 
April  16,  2002,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  titled  "Safety  Zone; 
Carquinez  Strait,  Vallejo  and  Crockett, 
Califomia"  in  the  Federal  Register  (67 
FR  18523).  We  received  no  letters 
commenting  on  the  proposed  rule. 

The  purpose  of  this  safety  zone  is  to 
protect  persons  and  vessels  from 
hazards,  injury  and  damage  associated 
with  the  bridge  construction  activities, 
and  cable  stringing  in  particular.  One  of 
the  dangers  diuing  the  cable 
deployment  phase  is  the  partially 
submerged  cable  that  could  inflict 
serious  injiuy  or  death  to  mariners,  as 
well  as  cause  major  damage  to  the  hull, 
propeller  and  rudder  of  vessels, 
attempting  to  pass  over  it.  Similarly,  the 
cable  deployment  barge,  its  towring 
vesseland  towing  line  all  pose 
significant  collision  dangers  to  vessels 
transiting  the  area.  In  addition,  when 
the  heavy  1.5-inch  thick  steel  cable  is 
being  winched  to  approximately  150 
feet  above  the  Strait,  it  may  part  or  break 
loose  and  fall  upon  vessels  below. 

This  temporary  safety  zone  in  the 
navigable  waters  of  the  Carquinez  Strait 
surrounding  the  construction  site  of  the 
Alfred  Zampa  Memorial  Bridge  will  be 
in  effect  during  the  course  of  a  30-day 
period,  but  will  only  be  enforced  for 
approximately  five  hours  in  a  given  day. 
The  times  will  be  different  for  each  day 
based  on  factors  that  will  be  explained 
in  detail  in  the  Discussion  of  Rule 
section  of  this  preamble.  In  addition, 
this  safety  zone  will  not  be  enforced 
every  day  during  the  30-day  period. 

Discussion  of  Comments  and  Changes 

On  April  16,  2002,  we  published  a 
notice  of  proposed  mlemaking  (NPRM) 
entitled  "Safety  Zone;  Carquinez  Strait, 
Vallejo  and  Crockett,  Califomia"  in  the 
Federal  Register  (67  FR  18523).  We 
received  no  letters  commenting  on  the 
proposed  mle.  No  public  hearing  was 
requested,  and  none  was  held.  Several 
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minor  changes  in  the  channel  closure 
schedule  (closure  times  on  several  days) 
were  incorporated  into  the  temporary 
final  mle  based  on  further  planning 
with  the  San  Francisco  Bar  Pilots  and 
CALTRANS,  minor  errors  in  tide  times, 
and  to  accommodate  minor  changes  in 
the  cable  stringing  process.  These 
changes  should  lessen  the  impact  on 
vessel  traffic.  With  one  exception,  these 
changes  consist  of  a  30  to  60  minute 
shift  of  the  five-hour  period  on  several 
days.  These  dates  are  June  27,  2002; 
June  28,  2002;  June  29.  2002  and  July 
10,  2002.  The  other  change  consists  of 
a  shift  in  time,  six  and  a  half  hours 
earlier  in  the  morning  on  June  26,  2002, 
which  should  accommodate  vessel 
traffic  better  than  the  originally 
published  closure  time  for  that  date. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
safety  zone  that  will  be  enforced  for 
approximately  five  hours  per  day  on 
certain  days  between  June  17,  2002  and 
July  16.  2002.  The  safety  zone  is 
necessary  to  protect  persons  and  vessels 
from  hazards,  injury  and  damage 
associated  with  the  bridge  construction 
activities,  and  cable  stringing  in 
particular.  The  safety  zone  will 
encompass  the  navigable  waters,  from 
the  surface  to  the  bottom,  within  two 
lines;  one  line  drawn  from  the 
westenunost  pier  at  Crockett  Marina 
[38°03'28''  N,  122''13'42"  W]  extending 
due  north  to  the  opposite  shore 
(38°03'56''  N,  122°13'42''  W],  and  the 
other  line  drawn  from  the  western  end 
of  the  C  &  H  Sugar  facility  138°03'28"  N, 
122°13'26''  Wj  extending  due  north  to 
the  opposite  shore  [38°03'54''  N, 
122°13'26''  WllDatum:  NAD  83). 

The  dates  and  approximate 
enforcement  times  are  based  on  certain 
factors  that  were  considered  by  the  U.S. 
Coast  Guard,  San  Francisco  Bar  Pilots, 
cmd  the  contractor,  FCI/CB.  These 
factors  included  working  with  favorable 
tides  and  ciurents;  and  minimizing 
closures  during  darkness,  and  the 
Fourth  of  July  holiday.  The  safety  zone 
will  be  enforced  for  approximately  five 
hours  at  a  time.  On  some  days  the  safety 
zone  may  be  enforced  for  less  than  five 
hoius.  The  approximate  period  of  five 
hours  is  based  on  the  time  required  to 
string  each  of  the  cables  from  the 
bridge's  southem  terminus  to  its 
northern  terminus.  Although  the 
approximate  times  set  forth  below  are 
for  a  dxuation  of  approximately  four  and 
a  half  hours  in  length,  more  precise 
times  will  be  known  during  the  first  few 
days  that  the  safety  zone  will  be 
enforced. 

CALTRANS  selected  the  chaimel 
closure  periods  to  provide  adequate 


safety  to  construction  crews  and  vessels 
transiting  the  area,  while  minimizing 
the  impact  on  vessels  transiting  through 
the  Strait.  As  with  other  construction 
projects,  there  are  certain  unknown 
factors,  such  as  weather  conditions  and 
possible  unforeseen  problems  that  will 
only  be  known  on  a  particular  day 
during  the  cable  stringing  process. 
Therefore,  the  safety  zone  enforcement 
periods  are  approximate  times  only. 
During  the  days  of  construction,  when 
further  information  becomes  available 
about  the  exact  times  that  the  safety 
zone  will  be  enforced,  the  Captain  of  the 
Port  will  advise  the  public  in  several 
ways.  Mariners  that  will  or  could  be 
effected  by  the  channel  closures  are 
advised  to  monitor  for  broadcast  notice 
to  "mariners  alerts  on  VHF-FM  marine 
channel  16  or  contact  the  Captain  of  the 
Port  representative  on  scene  via  VHF- 
FM  marine  channel  22.  Vessel 
Movement  Reporting  System  users 
(VMRS  users)  will  be  similarly  advised 
by  Coast  Guard  Vessel  Traffic  Service 
San  Francisco  via  VHF-FM  marine 
chaimel  14.  The  safety  zone  dates  and 
approximate  enforcement  times  are  as 
follows: 


Safety 

Safety 

Date 

zone  in 

zone 

effect 

expires 

June  17,  2002  

7:30  a.m. 

12  (noon). 

June  18,  2002 

9  a.m. 

1:30  p.m. 

June  19,  2002  

10  a.m. 

2:30  p.m. 

June  20,  2002  

11:30  a.m. 

4  p.m. 

June  21,  2002  

1  p.m. 

5:30  p.m. 

June  22,  2002  

8  a.m. 

12:30  p.m. 

June  23,  2002  

9  a.m. 

1:30  p.m. 

June  24,  2002  

9:30  a.m. 

2  p.m. 

June  25,  2002  

10  a.m. 

2:30  p.m. 

June  26,  2002  

4  a.m. 

8:30  a.m. 

June  27,  2002  

4.30  a.m. 

9  a.m. 

June  28,  2002  

5:30  a.m. 

10  a.m. 

June  29,  2002  

6:30  a.m. 

11  a.m. 

June  30,  2002  

6:30  a.m. 

11  a.m. 

July  1,2002  

7:30  a.m. 

12  (noon). 

July  2,  2002  

8:30  a.m. 

1  p.m. 

July  3,  2002  

5  a.m. 

9:30  a.m. 

July  4,  2002  

No  safety  zone  enforced 

July  5,  2002  

No  safety  zone  enforced 

July  6,  2002  

No  safety  zone  enforced 

July  7,  2002  

No  safety  zone  enforced 

July  8,  2002  

8:30  a.m. 

1  p.m. 

July  9,  2002  

9:30  a.m. 

2  p.m. 

July  10  2002  

10  a.m. 

2:30  p.m. 

July  11,  2002  

10:30  a.m. 

3  p.m. 

July  12.  2002  

4  a.m. 

8:30  a.m. 

July  13,  2002  

5  a.m. 

9:30  a.m. 

July  14,  2002  

5:30  a.m. 

10  a.m. 

July  15,  2002  

7  a.m. 

11:30a.m. 

July  16,  2002  

7:30  a.m. 

12  (noon). 

Regulatory  Evaluation 

This  temporary  final  mle  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  dnd  Review,  and 
does  not  require  an  assessment  of 


potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  Febmary  26, 1979). 

We  expect  the  economic  impact  of 
this  temporary  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

The  effect  of  this  mle  will  not  be 
significant  for  several  reasons.  The  San 
Francisco  Bar  Pilots,  responsible  for 
guiding  all  deep  draft  conunercial 
vessels  in  the  area  of  the  safety  zone, 
have  worked  closely  with  CALTRANS, 
the  contractor,  and  the  U.S.  Coast  Guard 
in  order  to  ensure  minimal  impact  to 
deep  draft  commercial  vessel  traffic. 
The  safety  zone  will  be  enforced  for 
approximately  five  hours  per  day,  taking 
into  account  tides,  currents,  daylight 
and  vessel  traffic  patterns.  In  addition, 
we  have  attempted  to  minimize  impacts 
on  the  regional  commercial  and  sport 
fishing  industries.  Finally,  advance 
notifications  of  the  channel  closures 
will  be  made  to  the  local  maritime 
commimity  by  broadcast  notice  to 
meuiner  alerts  over  marine  band  radio, 
on-scene  Captain  of  the  Port 
representatives  and  Coast  Guard  Vessel 
Traffic  Service  radio  conununications. 

The  changes  to  the  regulatory  text  in 
the  notice  of  proposed  rulemaking  are 
minor.  The  temporary  final  rule  reflects 
several  changes  in  channel  closure 
times  based  on  further  planning  with 
the  San  Francisco  Bar  Pilots  and 
CALTRANS.  minor  errors  in  tide  times, 
and  to  accommodate  minor  changes  in 
the  cable  stringing  process.  These 
changes  consist  of  a  30  to  60  minute 
shift  of  the  five-hour  period  on  several 
days,  with  one  exception,  and  thus  do 
not  significantly  impact  vessel  transits 
through  the  area.  The  other  change 
consists  of  a  shift  in  time,  six  and  a  half 
hours  earlier  in  the  moming  on  June  26, 
2002,  which  should  accommodate 
vessel  traffic  better  than  the  originally 
published  closure  time  for  that  date. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  final  mle  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
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govenuHental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
affect  the  following  entities,  some  of 
which  might  be  small  entities:  the 
owners  or  operators  of  commercial 
shrimp  or  charter  fishing  vessels 
intending  to  transit  through  the  Alfred 
Zampa  Memorial  Bridge  construction 
area  during  safety  zone  enforcement 
periods  (temporary  channel  closures). 
Additionally,  since  recreational  sport 
fishing  vessels  will  not  be  able  to  transit 
the  channel  diuing  temporary  channel 
closures,  and  thus  possibly  divert  to  fish 
at  other  places  and  times,  local  bait  and 
tackle  businesses  may  be  impacted. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Although  the 
'safety  zone  will  apply  to  the  entire 
width  of  the  Carquinez  Strait,  the  rule 
will  normally  be  enforced  for  five  hours 
usually  early  in  the  day,  during  the 
height  of  the  day's  first  tidal  cycle.  Such 
predictability  will  enable  fishing  vessels 
to  schedule  transits  through  the  safety 
zone  area  before  or  after  the  5-hour 
safety  zone  enforcement  periods.  Before 
and  diuing  the  enforcement  periods, 
Captain  of  the  Port  representatives  in 
patrol  vessels  will  assume  their  stations 
to  the  east  and  west  of  the  safety  zone 
to  provide  notice  and  enforcement  of 
the  zone.  The  Coast  Guard  will  also 
issue  broadcast  notice  to  mariners  alerts 
via  VHF-FM  marine  channel  16  before 
the  safety  zone  is  enforced. 

Several  minor  changes  in  the  channel 
closiue  schedule  (closiue  times  on 
several  days)  were  incorporated  into  the 
temporary  final  rule  to  accommodate 
changes  in  the  cable  stringing  plan. 
These  changes  should  not  significantly 
impact  vessel  traffic  or  small  entities,  as 
discussed  in  the  Regulatory  Evaluation 
section. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  [see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  how  and 
to  what  degree  this  rule  will 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 


and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu^ 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substemtial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  final  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiire  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  temporary  final  rule  will 
not  result  in  such  an  expenditiue,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  temporary  final  rule  would  not 
effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  Executive  Order  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  will  not  create  an 
environmentjd  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  will  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order. 

Energy  Effects 

We  have  analyzed  this  final  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Reg\ilations  That 
Si^ificantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  riot  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regiilatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation  because 
it  is  a  safety  zone.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 


For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  1€5— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
:  ontinues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
3  3  CFR  1.05- Kg),  6.04-1,  6.04-6,  160.5;  49 
[FRl.46. 

2.  From  7:30  a.m.,  June  17,  2002  until 
12  (noon),  July  16,  2002,  add  new 
§  1 65. Tl  1-078  to  read  as  follows: 

§  165.T1 1-078    Safety  Zone;  Carquinez 
Strait,  Vallejo  and  Crockett,  CA. 

(a)  Location.  The  safety  zone 
encompasses  the  navigable  waters,  from 
the  surface  to  the  bottom,  within  two 
lines;  one  line  drawn  from  the 
westernmost  pier  at  Crockett  Marina 
[38°03'28''  N,  122°13'42"  W]  extending 
due  north  to  the  opposite  shore 
[38°03'56''  N,  122°13'42"  W],  and  the 
other  line  drawn  fi-om  the  western  end 
of  the  C  &  H  Sugar  facility  (38°03'28"  N, 
122°13'26"  W]  extending  due  north  to 
the  opposite  shore  [38°03'54"  N, 
122°13'26''  W].  [Datum:  NAD  83). 

(b)  Effective  period.  This  section  is 
effective  from  7:30  a.m.,  Jxme  17.  2002 
to  12  (noon),  July  16,  2002. 

(c)  Enforcement  periods.  The  Coast 
Guard  will  notify  the  maritime  public  of 
the  precise  times  for  enforcement  of  the 
safdty.  zone  via  broadcast  notice  to 
mariners.  Vessel  Traffic  Service  radio 
communications,  and  Captain  of  the 
Port  representatives  on  scene.  If  the 
safety  zone  is  no  longer  needed  prior  to 
the  scheduled  termination  times,  the 
Captain  of  the  Port  will  cease 
enforcement  of  this  safety  zone  and  will 
announce  that  fact  via  broadcast  notice 
to  mariners.  The  safety  zone 
enforcement  dates  and  times  are  as 


Safety 

Safety 

Date 

zone  in 

zone 

effect 

expires 

July  4,  2002  

No  safety  zone  enforced 

July  5,  2002  ......... 

No  safety  zone  enforced 

July  6,  2002  

No  safety  zone  enforced 

July  7,  2002  

No  safety  zone  enforced 

Julys,  2002  

8:30  a.m. 

1  p.m. 

July  9,  2002  

9:30  a.m. 

2  p.m. 

July  10,  2002  

10  a.m. 

2;30  p.m. 

July  11,2002  

10:30  a.m. 

3  p.m. 

July  12.  2002  

4  a.m. 

8:30  a.m. 

July  13,  2002  

5  a.m. 

9:30  a.m. 

July  14,  2002  ' 

5:30  am. 

10  a.m. 

July  15,  2002  

7  a.m. 

11:30  a.m. 

July  16,  2002  

7:30  a.m. 

12  (noon). 

(d)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  no  person  or  vessel  may  enter, 
transit  through,  or  anchor  within  this 
safety  zone  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

Dated:  May  23,  2002. 
L.L.  Hereth, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  San  Francisco  Bay. 
[FR  Doc.  02-14358  Filed  6-6-02;  8:45  am] 
BILUNG  COOe  4ai»-15-P 
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Guard  Marine  Safety  Office  Corpus 
Christi,  555  N.  Carancahua  Street,  Suite 
500,  Corpus  Christi,  Texas,  78478 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  T.  J. 
Hopkins,  Chief,  Waterways  Section, 
Coast  Guard  Captain  of  the  Port  Corpus 
Christi,  at  (361)  888-3162. 
SUPPLEIMENTARV  INFORMATION: 

Regulatory  Information 

On  March  18,  2002.  we  published  a 
temporary  final  rule  entitled  "Security 
Zone;  Corpus  Christi  Inner  Harbor, 
Corpus  Christi,  TX"  in  the  Federal 
Register  (67  FR  11920).  The  effective 
period  for  this  rule  was  from  February 
20,  2002  until  June  15.  2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553  (b)  (B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM.  The 
original  temporary  final  rule  was 
urgently  required  to  respond  to 
potential  security  risks  associated  with 
recreational,  passenger,  or  commercial 
fishing  vessels  entering  the  Corpus 
Christi  Inner  Harbor.  It  was  anticipated 
that  we  would  assess  the  security 
environment  at  the  end  of  the  effective 
period  to  determine  whether  continuing 
security  measiu-es  were  required.  We 
have  determined  that  the  need  for  a 
continued  seciarity  zone  regulation 
exists  and  we  published  an  NPRM  on 
May  10,  2002  (67  FR  31750),  which 
included  a  proposal  to  niake  the  existing 
Corpus  Christi  Inner  Harbor  Security 
Zone  permanent.  The  Coast  Guard  will 
utilize  the  extended  effective  period  of 
this  temporary  final  rule  to  continue  to 
engage  in  notice  and  comment 
rulemaking  for  the  proposed  permanent 
rule. 

Under  5  U.S.C.  553  (d)  (3),  good  cause 
exists  for  making  this  temporary  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  extension  preserves  the  status  quo 
within  the  Port  of  Corpus  Christi  while 
permanent  rules  are  developed.  There  is 
no  indication  that  the  present  temporary 
final  rule  has  been  burdensome  on  the 
public.  Delaying  the  effective  date  of  the 
rule  would  be  contrary  to  public  interest 
since  action  is  needed  to  continue  to 
respond  to  existing  security  risks. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 


follows: 

Safety 

Safety 

Date 

zone  in 

zone 

effect 

expires 

iune  17,  2002 

7:30  a.m. 

12  (noon). 

June  18,  2002  

9  a.m. 

1:30  p.m. 

June  19,  2002  

10  a.m. 

2:30  p.m. 

June  20,  2002 

11:30  a.m. 

4  p.m. 

June  21,  2002  

1  p.m. 

5:30  p.m. 

June  22,  2002  

8  a.m. 

12:30  p.m. 

June  23,  2002  

9  a.m. 

1:30  p.m. 

June  24,  2002  

9:30  a.m. 

2  p.m. 

June  25,  2002  

10  a.m. 

2:30  p.m. 

June  26,  2002  

4  a.m. 

8:30  a.m. 

June  27,  2002  

4:30  a.m. 

9  a.m. 

June  28.  2002  

5:30  a.m. 

10  a.m. 

June  29,  2002  

6:30  a.m. 

11  a.m. 

June  30,  2002  

6:30  a.m. 

11  a.m. 

July  1,2002  

7:30  a.m. 

12  (noon). 

July  2,  2002  

8:30  a.m. 

1  p.m. 

July  3,  2002  

5  a.m. 

9:30  a.m. 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Corpus  Christi-02-001] 

RIN2115-AA97 

Security  Zone;  Corpus  Christi  Inner 
Harbor,  Corpus  Christi,  TX 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  extending 
the  effective  period  of  the  Corpus 
Christi  Inner  Harbor  seciu'ity  zone 
published  March  18,  2002.  This  change 
will  extend  the  effective  period  for  the 
established  security  zone  until  October 
15,  2002,  allowing  adequate  time  for  a 
proposed  permanent  rule  to  be 
developed  through  informal  rulemaking. 
This  temporary  rule  prohibits  entry  of 
recreational  vessels,  passenger  vessels, 
or  commercial  fishing  vessels  into  this 
zone  unless  specificdly  authorized  by 
the  Captain  of  the  Port  Corpus  Christi. 
DATES:  Section  165.T08-016,  added  at 
67  FR  11922,  March  18,  2002,  effective 
February  20,  2002,  until  June  15,  2002 
is  extended  and  will  remain  in  effect 
through  8  a.m.  October  15,  2002. 
ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  U.S.  Coast 
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may  be  anticipated.  In  response  to  these 
terrorist  acts,  heightened  awareness  and 
security  of  our  ports  and  harbors  is 
necessary  therefore,  the  Captain  of  the 
Port,  Corpus  Christi  is  extending  the 
temporary  security  zone  within  the 
Corpus  Christi  Inner  Harbor.  The  Port  of 
Corpus  Christi  is  the  fourth  largest 
petro-chemical  port  within  the  United 
States.  A  large  number  of  these  petro- 
chemical waterfront  facilities  are 
located  within  the  Inner  Harbor  that 
serves  as  a  major  industrial  channel. 
These  petro-chemical  waterfront 
facilities  conduct  business  with  both 
United  States  and  foreign  deep  draft 
vessels.  The  Port  of  Corpus  Christi  is 
also  designated  as  an  alternate  military 
strategic  load-out  port  with  docks  and 
facilities  located  within  the  Inner 
Harbor.  These  docks  and  facilities  are 
vital  to  the  national  security  interest  of 
the  United  States. 

The  Inner  Harbor  channel  is 
approximately  8  miles  long  and  300- 
800  feet  wide,  and  has  a  controlling 
depth  of  45  feet.  Restricting  the  access 
of  recreational,  passenger  and 
commercial  fishing  vessels  reduces 
potential  methods  of  attack  on  a  vessel 
or  waterfront  facility  within  the  zone. 
This  security  zone  is  designed  to  limit 
the  access  of  vessels  that  do  not  have  ■ 
business  to  conduct  with  facilities  or 
structures  within  the  Corpus  Christi 
Iimer  Harbor.  Entry  of  recreational 
vessels,  passenger  vessels,  or 
commercial  fishing  vessels  into  this 
zone  is  prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Corpus  Christi. 

The  temporary  security  zone  was  to 
expire  on  Jime  15,  2002.  In  order  to 
provide  continuous  protection  while  a 
permanent  zone  is  being  promulgated 
through  notice  and  comment 
rulemaking,  the  Coast  Guard  is 
extending  the  effective  date  of  this  zone 
imtil  October  15,  2002. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Recreational 
vessels,  passenger  vessels,  and 


commercial  fishing  vessels  do  not 
frequent  the  Corpus  Christi  Inner 
Harbor.  The  Iimer  Harbor  is  an 
industrial  area  primarily  used  for  bulk 
material  transfers.  Should  a  recreational 
vessel,  passenger  vessel,  or  commercial 
fishing  vessel  need  to  enter  the  Inner 
Harbor  to  conduct  business  with  a  small 
entity,  there  is  no  cost  and  little  burden 
associated  with  obtaining  permission 
from  the  Captain  of  the  Port  prior  to 
entry. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  enumerated  under  the 
Regulatory  Evaluation  above.  If  you  are 
a  small  business  entity  and  are 
significantiy  affected  by  this  regulation 
please  contact  LTJG  T.J.  Hopkins,  Chief 
Waterways  Section,  Coast  Guard 
Captain  of  the  Port  Corpus  Christi  at 
(361) 888-3162. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultvu'e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effect 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

iUst  of  Subjects  in  33  CFR  Part  165 

J  Harbors,  Marine  safety.  Navigation 
'(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  .165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 


1.  The  authority  citation  for  part  165 
Continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
;  13  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
( m  1.46. 

2.  In  temporary  §  165.T08-016,  revise 
taragraph  (b)  to  read  as  follows: 

i  1 65.T0(M)1 6    Security  Zone;  Corpus 
phristi  Inner  Harbor,  Corpus  Chricti,  Texas. 

1***0 
(b)  Effective  dates.  This  section  is 
effective  from  8  a.m.  on  February  20, 
2002  through  8  a.m.  on  October  15, 
^002. 

*        *        *        * 

Dated:  May  29.  2002. 
:  A.E.  Maes, 

Zommander,  Coast  Guard,  Acting,  Captain 
of  the  Port  Corpus  Christi. 
(FR  Doc.  02-14357  Filed  6-6-02;  8:45  amj 
BILUNG  C0D6  4910-1$-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7222-3] 
RIN  206O-AG91 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categoriss:  Gensric  Maximum 
Achievable  Control  Technology 
Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  amendments. 

summary:  On  June  29,  1999,  we 
published  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories;  Generic 
Maximum  Achievable  Control 
Technology  (Generic  MACT)  Standards, 
which  promulgated  standards  for  four 
major  hazardous  air  pollutants  (HAP) 
source  categories  (i.e.,  acetal  resins  (AR) 
production,  acrylic  and  modacrylic  fiber 
(AMF)  production,  hydrogen  fluoride 
(HF)  production,  and  polycarbonate 
(PC)  production).  In  September  1999.  a 
petition  for  review  of  the  June  1999 
Generic  MACT  rule  was  filed  by  the 
General  Electric  Company  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  The  petitioner  raised 
a  concern  regarding  a  recordkeeping 
provision  in  the  promulgated  rule. 
Subsequentiy,  the  petitioner  raised  an 
additional  issue  concerning  the 
promulgated  definition  for  "process 
vent,"  and  identified  some  editorial, 
cross-reference,  and  wording  errors. 
Pursuant  to  a  settlement  agreement,  EPA 
has  agreed  to  revisions  addressing  each 
of  these  issues.  EPA  is  effectuating  this 
agreement  through  a  direct  final  rule 
because  we  consider  these  revisions  to 
be  noncohtroversial,  and  we  anticipate 
no  adverse  comment. 
DATES:  This  direct  final  rule  will  be 
effective  on  July  29,  2002  without 
further  notice,  unless  significant  adverse 
comments  are  received  by  July  8,  2002, 
or  by  July  22,  2002,  if  a  public  hearing 
is  requested.  See  the  proposed  rule  in 
this  Federal  Register  for  information  on 
the  hearing.  If  significant  adverse 
comments  are  received,  we  will  publish 
a  timely  withdrawal  of  this  direct  final 
rule  in  the  Federal  Register  informing 
the  public  that  this  direct  final  rule  will 
not  take  effect. 

ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  submit  written  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention:  Docket  No.  A- 
97-17,  U.S.  EPA,  1200  Pennsylvania 


Avenue,  NW.,  Washington,  DC  20460. 
In  person  or  by  courier,  submit 
comments  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-97-17,  Room  M-1500, 
U.S.  EPA,  401  M  Street.  SW., 
Washington,  DC  20460.  We  request  that 
a  separate  copy  of  each  public  comment 
also  be  sent  to  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  W.  Markwordt,  Policy,  Planning, 
and  Standards  Group  (MC439-04), 
Emission  Standards  Division,  Research 
Triangle  Park,  NC  27711,  telephone 
number:  (919)  541-0837,  electronic  mail 
(e-mail):  markwordt.david®epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Comments.  We  are  publishing  this 
action  as  a  direct  final  rule  because  we 
view  the  amendments  as 
noncontroversial  and  do  not  anticipate 
adverse  comments.  However,  in  the 
Proposed  Rules  section  of  this  Federal 
Register,  we  are  publishing  a  separate 
document  that  will  serve  as  the  proposal 
in  the  event  that  adverse  comments  are 
filed. 

If  we  receive  any  significant  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  the  administrative 
record  compiled  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
[See  section  307(d)(7)(A)  of  the  Clean 
Air  Act  (CAA).)  The  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
You  may  also  obtain  docket  indexes  by 
facsimile,  as  described  on  the  Office  of 
Air  and  Radiation,  Docket  and 
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Infonnation  Center  Website  at  http:// 
www.epa.gov/airprogm/oar/docket/ 
faxlist.btmJ.  Worldwide  Web  (WWW).  In 
addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this  action 
will  also  be  available  through  the 
WWW.  Following  signature,  a  copy  of 


the  action  will  be  posted  on  the  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at  http:/ 
/www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 


areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  The  regulated 
categories  and  entities  affected  by  this 
action  include: 


Category 

NAICS* 

Regulated  entities 

IrKktttiy 

Industry  

25199 
325188 

Producers  of  homopolymers  and/or  copolymers  of  alternating  oxymethylene  units. 

Producers  of  either  acrylic  fit)er  or  modacrylic  fiber  synthetics  composed  of  acrylo- 
nitrile  (AN)  units. 

Producers  of  polycartX)nate. 

Producers  of,  and  recoverers  of  HF  by  reacting  calcium  fluoride  with  sulfuric  acid. 
For  the  purpose  of  implementing  the  rule,  HF  production  is  not  a  process  that 
produces  gaseous  HF  for  direct  reaction  with  hydrated  aluminum  to  form  alu- 
minum fluoride  (i.e.,  the  HF  is  not  recovered  as  an  intermediate  or  final  product 
prior  to  reacting  with  the  hydrated  aluminum). 

*  HorVh  American  Information  Classification  System 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
revisions  to  the  regulation.  To 
determine  whether  your  facility  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  40  CFR  §  63.1103  of  the 
promulgated  rule.  If  you  have  any 
questions  regarding  the  applicability  of 
.  these  amendments  to  a  particular  entity, 
consiilt  the  appropriate  EPA  Regional 
Office  representative.  Judicial  Review. 
Under  section  307(b)(1)  of  the  CAA, 
judicial  review  of  this  direct  final  rule 
is  available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  by  August  6, 
2002.  Under  section  307(d)(7)(B)  of  the 
CAA,  only  an  objection  to  this  rule  that 
was  raised  with  reasonable  specificity 
during  the  period  for  public  conunent 
can  be  raised  during  judicial  review. 
Moreover,  under  section  307(b)(2)  of  the 
CAA,  the  requirements  established  by 
this  direct  final  rule  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

I.  What  Is  the  Background  for  the 
Proposed  Amendments? 

On  June  29, 1999,  we  published  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Generic  Maximum 
Achievable  Control  Technology 
(Generic  MACT)  Standards,  40  CFR  Part 
63,  Subpart  YY,  which  promulgated 
standards  for  four  major  hazardous  air 
pollutants  (HAP)  source  categories  (i.e., 
acetal  resins  (AR)  production,  acrylic 
and  modacrylic  fiber  (AMF)  production, 
hydrogen  fluoride  (HF)  production,  and 
polycarbonate  (PC)  production).  64  FR 
34921.  On  November  22, 1999,  we 


published  some  corrections  to  the  final 
rule.  64  FR  63709. 

In  September  1999,  the  General 
Electric  Company  (GE)  filed  a  petition 
for  review  of  the  June  1999  Generic 
MACT  rule  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Colimibia  Circuit. 
General  Electric  Co.  v.  U.S. 
Environmental  Protection  Agency,  No. 
99-1353  (D.C.  Circuit).  In  its  petition, 
GE  raised  an  initial  concern  regarding 
the  recordkeeping  provision  in  40  CFR 
63.1109(c).  Subsequently,  GE  also  raised 
an  issue  concerning  the  promulgated 
definition  for  "process  vent"  in  40  CFR 
63.1101,  which  EPA  determined  could 
only  be  properly  resolved  in 
conjunction  with  similar  issues  which 
were  being  considered  with  respect  to 
some  other  MACT  standards.  GE  also 
identified  some  other  editorial,  cross- 
reference,  and  wording  errors  which 
had  not  been  corrected  in  the  November 
22, 1999  rulemaking. 

GE  and  EPA  subsequently  entered 
into  settlement  discussions.  In  a 
settlement  agreement  which  was  lodged 
with  the  D.C.  Circuit  Court  on  March  13, 
2002,  EPA  agreed  to  propose  changes  to 
the  Generic  MACT  standards  addressing 
each  of  the  issues  raised  by  GE.  EPA 
also  stated  its  intention  to  effectuate 
these  changes  through  direct  final 
rulemaking.  EPA  provided  notice  and 
an  opportimity  for  comment  on  the 
proposed  settlement  agreement  on 
March  22,  2002.  67  FR  13326. 

n.  What  Are  the  Proposed 
Amendments? 

1.  Recordkeeping  Requirements 

In  its  petition  for  review,  GE  initially 
cited  only  one  issue,  which  involves  a 
change  in  the  recordkeeping  provisions 
in  Section  63.1109(c)  that  we  made 
between  the  proposed  and  final  rules. 
As  ciurently  promulgated,  that  section 


states  that  "all  records  required  to  be 
maintained  by  this  subpart  or  a  subpart 
referenced  by  this  subpart  shall  be 
maintained  in  such  a  manner  that  they 
can  be  accessed  within  2  hours  and  are 
suitable  for  inspection."  At  proposal. 
Section  63.1109(c)  stated  that  "all 
records  required  to  be  maintained  by 
this  subpart  or  a  subpart  referenced  by 
this  subpart  shall  be  maintained  in  such 
a  manner  that  they  can  be  readily 
accessed  and  are  suitable  for 
inspection."  We  added  the  2-hour  time 
constraint  between  proposal  and 
promulgation,  rather  than  allowing 
records  to  be  "readily  accessed," 
believing  that  we  were  introducing  a 
reasonable  time  constraint  that  clarified 
what  we  meant  by  "readily  accessed." 
Based  on  feedback  fi-om  the  petitioners, 
we  agreed  to  remove  this  time  constraint 
as  it  was  demonstrated  to  us  that  the  2- 
hour  time  constraint  is  not  reasonable  in 
all  cases.  Therefore,  today's  action 
restores  the  language  we  originally 
proposed. 

2.  Process  Vent  Definition 

Oh  October  14, 1998,  we  proposed  the 
following  "process  vent"  definition  (63 
FR  55178): 

Process  vent  means  a  gas  stream  that  is 
continuously  discharged  during  operation  of 
the  unit  within  a  manufacturing  process  unit 
that  meets  the  applicability  criteria  of  this 
subpart.  Process  vents  include  gas  streams 
that  are  either  discharged  directly  to  the 
atmosphere  or  after  diversion  through  a 
product  recovery  device.  Process  vents 
exclude  relief  valve  discharges  and  leaks 
from  equipment  regulated  under  this  subpart. 

We  received  comments  on  the 
proposed  definition  from  two 
common  ters.  One  commenter  stated  that 
a  process  vent  is  a  piece  of  equipment 
but  that  our  proposed  definition  defined 
a  process  vent  as  a  continuous  gas 
stream.  The  commenter  requested  that 
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the  definition  be  modified  to  become  a 
definition  for  a  process  vent  stream. 

Another  commenter  requested  that 
the  term  "organic  HAP"  be  used  in  the 
definition  of  process  vent.  This 
commenter  also  requested  that  storage 
vessels  be  expressly  excluded  from  the 
definition,  along  with  low  organic  HAP 
streams,  and  suggested  an  alternative 
definition.  The  alternative  definition 
that  the  commenter  provided  follows: 

Process  vent  means  a  gas  stream  containing 
greater  than  0.005  weight  percent  organic 
HAP  that  is  continuously  discharged  during 
operation  of  the  unit  within  a  manufacturing 
process  unit  that  meets  the  applicability 
criteria  of  this  subpart.  Process  vents  include 
gas  streams  that  are  either  discharged  directly 
to  the  atmosphere  or  are  discharged  to  the 
atmosphere  after  diversion  through  a  product 
recovery  device.  Process  vents  exclude  relief 
valve  dischargers,  emissions  from  storage 
tanks,  and  leaks  from  equipment  regulated 
under  this  subpart. 

1 1  After  considering  the  comments,  we 
revised  the  definition  at  promulgation  to 
.the  following: 

1 1   Process  vent  means  a  piece  of  equipment 
that  processes  a  gas  stream  (both  batch  and 
continuous  streams)  during  operation  of  the 
unit  within  a  manufacturing  process  unit  that 
meets  the  applicability  criteria  of  this 
subpart.  Process  vents  process  gas  streams 
that  are  either  discharged  directly  to  the 
atmosphere  or  are  discharged  to  the 
atmosphere  after  diversion  through  a  product 
recovery  device.  Process  vents  include  vents 
from  distillate  receivers,  product  separators, 
and  ejector-condensers.  Process  vents 
exclude  relief  valve  discharges  and  leaks 
from  equipment  regulated  under  this  subpart. 
Process  vents  that  process  gas  streams 
containing  less  than  or  equal  to  0.005  weight- 
percent  organic  HAP  are  not  subject  to  the 
process  vent  requirements  of  this  subpart. 

During  settlement  discussions,  GE 
raised  certain  concerns  regarding  the 
effect  of  the  process  vent  definition  as 
it  was  promulgated.  At  the  time,  EPA 
was  also  considering  similar  issues  with 
respect  to  the  national  emission 
standards  for  organic  hazardous  air 
pollutants  from  the  synthetic  organic 
chemical  manufacturing  industry  for 
process  vent,  storage  vessels,  transfer 
operation,  and  wastewater.  EPA  and  GE 
ultimately  agreed  on  a  revised  definition 
which  addresses  the  concerns  expressed 
by  GE  and  is  also  consistent  with  the 
approach  we  adopted  in  the  other 
rulemakings. 

We  agreed  to  propose  changes  to  the 
definition  of  "process  vent"  as  follows: 
(1)  Amending  the  definition  to 
specifically  exclude  gas  streams  subject 
to  other  requirements  under  the  Generic 
MACT  (40  CFR  part  63,  subpart  YY) 
(e.g..  gas  streams  fi'om  waste 
management  units);  (2)  deleting  the 
second  sentence  of  the  promulgated 


definition  for  process  vent,  which  does 
not  add  anything  that  the  definition  for 
"unit  operation"  does  not  already 
address;  and  (3)  making  some  clarifying 
grammatical  changes.  After 
incorporating  these  revisions,  the  new 
definition  will  read  as  follows: 

Process  vent  means  the  point  of  discharge 
to  the  atmosphere  (or  the  point  of  entry  into 
a  control  device,  if  any)  of  a  gas  stream  from 
a  unit  operation  within  a  source  category 
subject  to  this  subpart.  Process  vents  exclude 
the  following  gas  stream  discharges: 

(1)  Relief  valve  discharges; 

(2)  Leaks  from  equipment  subject  to  this 
subpart; 

(3)  Gas  streams  exiting  a  control  device 
complying  with  this  subpart; 

(4)  Gas  streams  transferred  to  other 
processes  (on-site  or  off-site)  for  reaction  or 
other  use  in  another  process  (i.e.,  for 
chemical  value  as  a  product,  isolated 
intermediate,  byproduct,  or  co-product  for 
heat  value); 

(5)  Gas  streams  transferred  for  fuel  value 
(i.e.,  net  positive  heating  value),  use,  reuse, 
or  sale  for  fuel  value,  use,  or  reuse; 

(6)  Gas  streams  from  storage  vessels  or 
transfer  racks  subject  to  this  subpart; 

(7)  Gas  streams  from  waste  management 
units  subject  to  this  subpart; 

(8)  Gas  streams  from  wastewater  streams 
subject  to  this  subpart;  and 

(9)  Gas  streams  exiting  process  analyzers; 
and 

(10)  Gas  stream  discharges  that  contain  less 
than  or  equal  to  0.005  weight-percent  total 
organic  HAP. 

The  revised  "process  vent"  definition 
is  consistent  with  our  original  intent, 
and  we  believe  that  the  revision  will  not 
change  the  number  of  affected  sources, 
the  number  of  emission  points  subject  to 
control,  or  the  required  level  of  control. 
The  clearer  definition  also  may  preclude 
the  need  for  certain  applicability 
determinations,  thereby  reducing  the 
burden  on  State  and  local  agencies 
implementing  the  rule. 

3.  Cross-Reference,  Editorial  and 
Wording  Amendments 

GE  also  identified  some  editorial  (e.g., 
typos,  type  set),  cross-reference  and 
wording  errors  in  the  final  rule  which 
were  not  corrected  in  the  technical 
corrections  we  promulgated  on 
November  22, 1999.  We  are  amending 
the  rule  to  correct  these  errors  with 
today's  action. 

For  example,  as  promulgated, 
§  63.1104(d)(3)  incorrectly  uses  the 
word  "produce."  The  correct  and 
intended  word  is  "product."  For 
another  example.  Table  5  of 
§  63.1103(d),  item  6,  uses  the 
mathematical  symbol  of  "5."  The 
correct  and  intended  mathematical 
symbol  is  "^."  Table  5  of  §  63.1103(d), 
item  6,  also  contains  a  superscript  error, 
where  a  letter  should  be  superscript  that 


is  not.  Today's  action  corrects  these 
typeset  errors. 

m.  Why  Are  We  Publishing  These 
amendments  as  a  Direct  Final  Rule? 

EPA  has  decided  that  it  is  appropriate 
to  effectuate  the  proposed  changes  to 
the  Generic  MACT  standards  through 
direct  final  rulemaking.  We  think  that 
these  amendments  are  consistent  with 
our  original  intent,  and  we  do  not 
expect  them  to  affect  which  sources  are 
subject  to  the  rule,  or  to  alter  the  control 
requirements  applicable  to  those 
sources.  Because  we  view  these 
amendments  as  noncontroversial,  we  do 
not  anticipate  any  adverse  comment. 
Moreover,  because  the  compliance  date 
for  many  facilities  subject  to  the 
standards  is  July  1,  2002,  we  think  the 
public  interest  will  be  served  if  these 
changes  can  be  made  effective  prior  to 
that  compliance  date. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Plaiming  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  we  must 
determine  whether  a  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
the  amendments  do  not  constitute  a 
"significant  regulatory  action"  because 
they  do  not  meet  any  of  the  above 
criteria.  Consequently,  this  action  was 
not  submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  the  Generic  MACT 
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standards  for  acetal  resins  production, 
acrylic  and  raodacrylic  fiber  production, 
hydrogen  fluoride  production,  and 
polycarbonate  production  were 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1891.03]  and  a  copy  may  be 
obtained  from  Susan  Auby  by  mail  at 
U.S.  EPA,  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822T),  1200  Pennsylvania 
Avenue,  NfW.,  Washington,  DC  20460, 
by  email  at  auby.susan@epa.gov,  or  by 
calling  (202)  566-1672.  By  U.S.  Postal 
Service,  send  comments  on  the  ICR  to 
the  Director,  Collection  Strategies 
Division,  U.S.  EPA  (2822T),  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460;  or  by  courier, 
send  comments  on  the  ICR  to  the 
Director,  Collection  Strategies  EHvision, 
U.S.  EPA  (2822T),  130.1  Constitution 
Avenue,  NW.,  Room  6143,  Washington, 
DC  20460  (202)  566-1700);  a  copy  may 
also  be  downloaded  at  http:// 
www.epa.gov/icr.  This  approval  expires 
September  30,  2002. 

Today's  direct  final  rule  amendments 
have  no  impact  on  the  information 
collection  burden  estimates  made 
previously.  Consequently,  the  ICR  has 
not  been  revised. 

C.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  (64  FR  43255, 
August  10, 1999),  requires  EPA  to 
develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. ' ' 

The  direct  final  rule  amendments  do 
not  have  federalism  implications.  They 
will  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 
Today's  action  corrects  errors  and 
clarifies  the  applicability  of  the  rule. 
There  are  minimal,  if  any,  impacts 
associated  with  this  action.  Thus, 
Executive  Order  13132  does  not  apply 
to  the  direct  final  rule  amendments. 


D.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensiue  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

"The  direct  final  rule  amendments  do 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  No  tribal 
governments  own  or  operate  facilities 
affected  by  the  Generic  MACT.  Thus, 
Executive  Order  13175  does  not  apply 
to  the  direct  final  rule  amendments. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  riile  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  biudensome 
alternative  that  achieves  the  objective  of 
the  rule.  The  provisions  of  section  205 
do  not  apply  when  they  are  inconsistent 
with  applicable  law.  Moreover,  section 
205  allows  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 


informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
direct  final  rule  amendments  contain  no 
Federal  mandates  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  Thus,  the  amendments  are 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  In 
addition,  EPA  has  determined  that  the 
amendments  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  the  direct  final  rule 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  direct  final  rule  amendments 
on  small  entities,  a  small  entity  is 
defined  as:  (1)  A  small  business  whose 
parent  company  has  fewer  than  1000 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise 
which  is  independently  ovsrned  and 
operated  and  is  not  dominant  in  its 
field. 

We  believe  there  will  be  little  or  no 
impact  on  any  small  entities  because  the 
direct  final  rule  amendments  do  not 
impose  additional  requirements  but 
instead  either  eliminate  cross- 
referencing,  editorial,  and  wording 
errors  or  clarify  the  applicability  of 
existing  requirements  of  the  MACT 
standards  established  for  acetal  resins 
production,  acrylic  and  modacrylic  fiber 
production,  hydrogen  fluoride 
production,  and  polycarbonate 
production.  We  have,  therefore, 
concluded  that  today's  direct  final  rule 
amendments  will  not  have  a  significant 
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economic  impact  on  a  substantial 
niunber  of  small  entities. 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  (Pub.  L.  104-113)  (March 
7, 1996)  (15  U.S.C.  272  note),  directs  all 
Federal  agencies  to  use  voluntary 
consensus  standards  in  their  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  and  analytical 
procedures,  business  practices,  etc.)  that 
are  developed  or  adopted  by  one  or 
more  voluntary  consensus  standards 
bodies.  The  NTTAA  requires  Federal 
agencies  like  EPA  to  provide  Congress, 
through  annual  reports  to  0MB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

The  direct  final  rule  amendments  do 
not  establish  or  modify  technical 
standards  in  the  existing  rule  and  do  not 
require  sources  to  take  substantive  steps 
that  are  appropriate  to  the  use  of 
voluntary  consensus  standards. 

H.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  direct  final  rule  amendments  are 
not  subject  to  Executive  Order  13045 
because  they  are  not  an  economically 
significant  regulator^'  action  as  defined 
by  Executive  Order  12866.  In  addition, 
the  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks.  The  direct  final 
rule  amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
based  on  technology  performance  and 
not  on  health  or  safety  risks. 

I.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
lll.S.C.  801,  et  seq.,  as  added  by  the 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  the  direct 
rule  amendments  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

J.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

The  direct  final  rule  amendments  are 
not  subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulation  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  they  are  not  a 
significant  regulatory  action  imder 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous  air 
pollutants,  Hazardous  substances, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  23,  2002. 
Christine  Todd  Whitman,' 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  YY— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories:  Generic 
Maximum  Achievable  Control 
Technology  Standards 

2.  Section  63.1101  is  amended  by 
revising  the  definitions  for  "combined 
vent  stream",  "process  unit"  and 
"process  vent"  to  read  as  follows: 

§63.1101    Definitions. 

***** 

Combined  vent  stream  means  a 
process  vent  that  is  comprised  of  at  least 
one  gas  stream  from  a  batch  unit 


operation  manifolded  with  at  least  one 
gas  stream  from  a  continuous  unit 
operation. 

***** 

Process  unit  means  the  equipment 
assembled  and  connected  by  pipes  or 
ducts  to  process  raw  and/or 
intermediate  materials  and  to 
manufacture  an  intended  product.  A 
process  unit  includes  more  than  one 
unit  operation. 
***** 

Process  vent  means  the  point  of 
discharge  to  the  atmosphere  (or  the 
point  of  entry  into  a  control  device,  if 
any)  of  a  gas  stream  from  a  unit 
operation  within  a  source  category 
subject  to  this  subpart. 

Process  vent  excludes  the  following 
gas  stream  discharges: 

(1)  Relief  valve  discharges; 

(2)  Leaks  boia  equipment  subject  to 
this  subpart; 

(3)  Gas  streams  exiting  a  control 
device  complying  with  this  subpart; 

(4)  Gas  streams  transferred  to  other 
processes  (on-site  or  off-site)  for  reaction 
or  other  use  in  another  process  (i.e.,  for 
chemical  value  as  a  product,  isolated 
intermediate,  byproduct,  or  co-product 
for  heat  value); 

(5)  Gas  streams  transferred  for  fuel 
value  [i.e.,  net  positive  heating  value), 
use,  reuse,  or  sale  for  fuel  value,  use,  or 
reuse; 

(6)  Gas  streams  from  storage  vessels  or 
transfer  racks  subject  to  this  subpart; 

(7)  Gas  streams  from  waste 
management  units  subject  to  this 
subpart; 

(8)  Gas  streams  from  wastewater 
streams  subject  to  this  subpart; 

(9)  Gas  streams  exiting  process 
analyzers;  and 

(10)  Gas  stream  discharges  that 
contain  less  than  or  equal  to  0.005 
weight-percent  total  organic  HAP. 

***** 

3.  hi  §63.1103,  paragraph  (d)(3)  is 
amended  by: 

a.  Revising  entry  "6"  of  Table  5  to 
Sec.  63.1103(d); 

b.  Revising  entries  "4"  and  "5"  of 
Table  6  to  Sec.  63.1103(d);  and 

c.  Revising  footnote  "b"  of  Table  6  to 
Sec.  63.1103(d). 

The  revisions  read  as  follows: 

S  63.1 1 03    Source  category-specific 
appiicabiiity,  definitions,  and  requirements. 

•        •        *        *        * 

(d)  *  *  * 
(3)*  •  * 
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Table  5  to  §63.1  103(d).— What  Are  My  Requirements  if  I  Own  or  Operate  a  Polycarbonate  Production 

Existing  Affected  Source? 


If  you  own  or  operate  *  *  * 


Andlf  *  *  * 


Then  you  must  *  *  * 


6.  Equipment  as  defined  under  §63.1101 


The  equipment  contains  or  contacts  >  5  Comply  with  the  requirements  of  subpart  TT 
weight-percent  total  organic  HAP»,  and  op-  (national  emission  standards  for  equipment 
erates  >  300  hours  per  year.  leaks  (control  level  1))  or  subpart  UU  (na- 

tional  emission    standards   for   equipment 
leaks  (control  level  2))  of  this  part. 


Table  6  to  §63. 11  03(d)  .—What  Are  My  Requirements  if  I  Own  or  Operate  a  Polycarbonate  Production  New 

Affected  Source? 


If  you  own  or  operate  * 


And  if  * 


Then  you  must  * 


4.  A  process  vent  from  continuous  unit  oper- 
atkxis  or  a  combined  vent  stream*. 


The  vent  stream  has  a  TREE'S  <3.6 a 


5.  Equipment  as  defined  under  §63.1 101 The   equipment   contains   or   contacts   >   5 

weight-percent  total  organic  HPA«,  and  op- 
erates >  300  hours  per  year. 


Reduce  emissions  of  total  organic  HAP  by 
98  weight-percent;  or  reduce  total  organk: 
HAP  to  a  concentration  of  20  parts  per  mil- 
lion by  volume;  whichever  is  less  stringent,- 
by  venting  emisskjns  through  a  closed  vent 
system  to  any  combination  of  control  de- 
vices meeting  the  requirements  of  subpart 
SS,  as  specified  In  §  63.982(a)(2)  (process 
vent  requirements)  of  this  part;  and  Vent 
emissions  through  a  closed  vent  system  to 
a  halogen  reduction  devrce  meeting  the  re- 
quirements of  subpart  SS,  §63.994,  of  this 
part  that  reduces  hydrogen  halides  and 
halogens  by  99  weight-percent  or  to  less 
than  0.45  kilograms  per  hourd,<*,  whichever 
is  less  stringent;  or 

b.  Reduce  the  process  vent  halogen  atom 
mass  emission  rate  to  less  than  0.45  kilo- 
grams per  hour  by  venting  emissions 
through  a  closed  vent  system  to  a  halogen 
reduction  device  meeting  the  requirements 
of  subpart  SS,  §63.994  (halogen  reduction 
device  requirements)  of  this  part;  and  Re- 
duce emissions  of  total  organic  HAP  by  98 
weight-percent;  or  reduce  total  organic  HAP 
or  TOC  to  a  concentration  of  20  parts  per 
million  t>y  volume;  whichever  is  less  strin- 
gent, by  venting  emissions  through  a  closed 
vent  system  to  any  combination  of  control 
devices  meeting  the  requirements  of  subpart 
SS,  as  specified  in  §  63.982(a)(2)  (process 
vent  requirements)  of  this  part;  or 

c.  Achieve  and  maintain  a  TRE  index  value 
greater  than  9.6. 

Comply  with  the  requirements  of  subpart  TT 
(national  emission  standards  for  equipment 
leaks  (control  level  1))  or  subpart  UU  (na- 
tional emission  standards  for  equipment 
.leaks  (control  level  2))  of  this  part. 


"The  TRE  equation  coefficients  for  halogenated  streams  (Table  1  of  §63.1104(i)(1)  of  this  subpart)  shall  be  used  to  calculate  the  TRE  index 
value. 

=The  TRE  is  determined  according  to  the  procedures  specified  in  §63.1 104(j).  If  a  dryer  is  manifolded  with  such  vents,  and  the  vent  is  routed 
to  a  recovery,  recapture,  or  combustion  device,  then  the  TRE  index  value  for  the  vent  must  be  calculated  based  on  the  properties  of  the  vent 
stream  (including  the  contribution  of  the  dryer).  If  a  dryer  is  manifolded  with  other  vents  and  not  routed  to  a  recovery,  recapture,  or  combustion 
device,  then  the  TRE  index  value  must  be  calculated  excluding  the  contributions  of  the  dryer.  The  TRE  index  value  for  the  dryer  must  be  cal- 
culated separately  in  this  case. 

<*The  mass  emission  rate  of  halogen  atoms  contained  in  organic  compounds  is  determined  according  to  the  procedures  specified  in 

§63.1104(1).  »     .  r  r- 
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4.  Section  63.1104  is  amended  by: 

a.  Revising  the  first  sentence  of 
)aragraph  (c); 

b.  Revising  paragraph  (d)(3); 

c.  Revising  the  definition  of  the  term 
or  Dj  in  paragraph  (g)(1);  and 

d.  Revising  Table  1  in  paragraph  (j)(l). 
The  revisions  read  as  follows: 

§  63.1 1 04    Process  vents  from  continuous 
unit  operations:  applicability  assessment 
procedures  and  methods. 


ir 


(c)  Applicability  assessment 
requirement.  The  TOC  or  organic  HAP 
concentrations,  process  vent  volumetric 
low  rates,  process  vent  heating  values, 


process  vent  TOC  or  organic  HAP 
emission  rates,  halogenated  process  vent 
determinations,  process  vent  TRE  index 
values,  and  engineering  assessments  for 
process  vent  control  applicability 
assessment  requirements  are  to  be 
determined  during  maximum 
representative  operating  conditions  for 
the  process,  except  as  provided  in 
paragraph  (d)  of  this  section,  or  unless 
the  Administrator  specifies  or  approves 
alternate  operating  conditions.  *   *  * 

(d)  *  *  * 

(3)  Necessitating  that  the  owner  or 
operator  make  product  in  excess  of 
demand. 


(g)*  *  *      • 
(D*  *  • 

Dj=Concentration  on  a  wet  basis  of 
compound  j  in  parts  per  million,  as 
measured  by  procedures  indicated  in 
paragraph  (e)(2)  of  this  section.  For 
process  vents  that  pass  through  a  final 
steanl  jet  and  are  not  condensed,  the 
moisture  is  assumed  to  be  2.3  percent  by 
volume. 


(j)*   *   * 

(D*  *  * 


Table  1  of  §63.1  104(j)(1).— Coefficients  for  Total  Resource  Effectiveness- 


Existing  or  new? 


Halogenated 
vent  stream? 


Control  device  basis 


Values  of  coefficients 


B 


Existing 


'4ew 


Yes 
No  . 

Yes 
No  . 


Thermal  Incinerator  and 
Scrubber. 

Flare 

Thermal  Incinerator  0  Percent 
Recovery. 

Thermal  Incinerator  70  Per- 
cent Recovery. 

Thermal  Incinerator  and 
Scrubber. 

Flare 

Therman  Incinerator  0  Per- 
cent Recovery. 

Thermal  Incinerator  70  Per- 
cent Recovery. 


3.995 

1.935 
1.492 

2.519 

1.0895 

5.276x10  -' 
4.068x10  - 1 

6.868x10  - ' 


5.200x10-  = 

3.660x10-1 
6.267x10-2 

1.183x10-2 

1.417x10-2 

9.98x10-2 
1.71x10  -2 

3.209x10-' 


-1.769x10-' 

-7.687x10-' 
3.177x10-2 

1.300x10-2 
-4.822x10-^ 

-2.096x10' 
8.664x10  -' 

3.546x10-' 


9.700x10     •• 

-7.333x10  -•• 
-1.159x10-> 

4.790x10-2 
2.645x10^ 

2.000x10  '* 
-3.162x10  -■• 

1.306x10-2 


■Use  according  to  procedures  outlined  in  this  section. 
MJ/scm  =  Mega  Joules  per  standard  cubic  meter, 
scm/min  =  Standard  cubic  meters  per  minute. 


5.  Section  63.1109  is  amended  by 
■evising  the  first  sentence  of  paragraph 
c)  to  read  as  follows: 

§63.1109    Recordkeeping  requirements. 
*        *  '      *        * 

(c)  Availability  of  records.  All  records 
required  to  be  maintained  by  this 
subpart  or  a  subpart  referenced  by  this 
subpart  shall  be  maintained  in  such  a 
manner  that  they  can  be  readily 
accessed  and  are  suitable  for 
inspection.*  *  * 
***** 

IFR  Doc.  02-13800  Filed  6-6-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

[ET  Docket  No.  97-214;  FCC  02-131] 

Allocation  of  45^56  MHz  and  459-460 
MHz  Bands  to  the  Mobile  Satellite 
Service 

agency:  Federal  Communications 

Conunission. 

ACTION:  Final  rule;  termination  of 

proceeding. 

SUMMARY:  This  document  terminates 
this  proceeding  and  retain  the  existing 
fixed  and  mobile  allocations.  The 
Commission  concludes  that  it  should 
not  move  forward  with  these  proposals 
prior  to  the  2003  World 
Radiocommunication  Conference 
("WRC-2003"). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jamison  Prime,  Office  of  Engineering 
and  Technology,  (202)  418-7474,  TTY 
(202)  418-2989.  e-mail:  jprime@fcc.gov. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summarj'  of  the  Commission's  Order,  ET 
Docket  97-214.  FCC  02-131.  adopted 
April  29,  2002,  and  released  May  13. 
2002.  The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street.  SW,  Washington.  DC 
20554.  The  complete  text  of  this 
document  also  may  be  purchased  from 
the  Commission's  copy  contractor. 
Qualex  International,  445  12th  Street. 
SW..  Room,  CY-B402.  Washington.  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  bv  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)418-7365. 

Summary  of  Order 

1.  On  October  14.  1997,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making  (NPRM),  62  FR 
58932,  October  31,  1997.  in  response  to 
a  Region  2  MSS  allocation  that  was 
established  at  the  1995  World 
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Radiocommunication  Conference 
("WRC-95").  The  NPRM  proposed 
allocation  of  the  455-456  MHz  and  459- 
460  MHz  bands  on  a  co-primary  basis  to 
non-voice,  non-geostationary  MSS 
Earth-to-space  operations  (also  referred 
to  as  Little  LEO  services),  consistent 
with  the  Region  2  MSS  allocation. 
Under  the  proposal,  Little  LEO  mobile 
earth  station  ("MES")  terminals  would 
be  able  to  use  the  spectnun  for  Earth-to- 
space  ("uplink")  transmissions, 
including  service  and  feeder  links.  The 
Commission  proposed  that  Little  LEO 
operations  in  these  bands  protect 
incumbent  stations  in  the  fixed  and 
mobile  services  that  already  occupy  the 
spectrum.  This  proposed  allocation 
would  supplement  the  4.05  megahertz 
of  spectnun  previously  allocated  for 
Little  LEO  services. 

2.  We  find  that  with  the  passage  of 
time,  the  NPRM  and  record  in  this 
proceeding  has  become  outdated.  In 
particular,  we  find  that  the  proposals 
and  comments  therein  do  not 
adequately  reflect  recent  developments 
that  may  have  altered  the  needs  and 
plans  of  the  Little  LEO  commimity  and 
the  current  views  and  needs  of 
incimibents  in  the  bands. 

3.  Specifically,  in  the  recent 
government  transfer  band  spectnmi 
reallocation  proceeding,  we  allocated 
the  1390-1392  MHz  band  to  the  fixed- 
satellite  service  for  Little  LEO  feeder 
uplinks  and  the  1430-1432  MHz  band 
for  Little  LEO  feeder  downlinks  on  a  co- 
primary  basis.  The  allocation  is 
contingent  on  completion  of  ongoing 
studies  and  adoption  of  an  international 
allocation  for  this  spectrum.  Without 
this  allocation,  feeder  links  would 
continue  to  have  to  share  the  same 
bands  as  service  links.  The  new  feeder 
link  spectrum  would  allow  Little  LEO 
operators  to  more  efficiently  use 
existing  service  link  spectrum  to 
provide  service  to  customers.  The 
upcoming  WRC-2003  is  expected  to 
consider  whether  additional  service  and 
feeder  link  spectrum  should  be 
allocated  for  the  Little  LEO  service.  The 
United  States,  in  its  preliminary  view, 
supports  such  an  allocation. 

4.  Any  consideration  at  this  time  of 
the  spectrum  needs  of  Little  LEOs  must 
take  into  accoimt  the  WRC-2003 
preparations,  any  changes  in  the  Little 
LEO  industry,  and  current  industry 
needs  in  light  of  oiu-  decision  in  the 
govenunent  transfer  band  spectrum 
reallocation  proceeding.  The  record  in 
this  docket  does  not  encompass  these 
factors.  Accordingly,  we  conclude  that  it 
would  be  premature  for  us  to  take  any 
action  with  respect  to  Little  LEO 
allocations  in  advance  of  WRC-2003. 
After  WRC-03,  we  will  evaluate  any 


new  allocations  for  this  service  that  may 
arise.  Considering  Little  LEO  service 
and  feeder  link  spectrum  requirements 
at  that  time  would  allow  us  to  make 
spectrum  management  decisions  in  a 
manner  that  best  accommodates  Little 
LEO  spectrum  needs,  as  well  as  the 
needs  of  incumbent  operations. 

5.  We  note  that  in  previous  cases 
where  the  record  has  been  overtaken  by 
events,  the  Conunission  has  concluded 
that  the  public  interest  is  best  served  by 
the  termination  of  the  proceeding.  The 
present  circiunstances  of  this 
proceeding  are  of  the  same  character, 
and  we  terminate  it  without  prejudice  to 
the  substantive  merits.  We  note  that  in 
other  circumstances,  the  Commission 
has  sometimes  sought  to  refresh  a  stale 
record.  We  decline  to  do  so  here 
because  we  believe  that  any  Little  LEO 
allocation  issues  that  remain  after  the 
Government  Transfer  Bands,  R&O,  67 
FR  6172,  February  11,  2002,  should  be 
addressed  in  this  proceeding  would  not 
accomplish  this  objective.  We  make  no 
decision  with  respect  to  the  underlying 
allocation  proposals  contained  in  the 
NPRM.  To  the  extent  that  these  issues 
are  still  relevant  notwithstanding  the 
passage  of  time,  nothing  precludes  us 
from  independently  evaluating  them  in 
the  context  of  a  separate  proceeding. 
Petitioners  are  free  to  file  an  updated 
petition  for  rulemaking  if  they  consider 
the  relief  the  requested  to  remain 
relevant  to  their  needs.  See,  e.g., 
Petition  to  Authorize  Co-Primary 
Sharing  of  the  450  MHz  Air-to-Groimd 
Radiotelephone  Service  with  BETRS, 
MO&O  at  paragraph  4,  DA  00-72, 
Memorandum  Opinion  and  Order,  15 
FCC  Red  1859  (2000). 

6.  Pursuant  to  sections  4(i)  and  4{j)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C  154(i)  and  (j),  and 

§  1.425  of  the  Commission's  rules,  47 
CFR  1.425,  the  proceeding  in  ET  Docket 
No.  97-214  is  terminated. 

Federal  Communications  Commission  . 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-14272  Filed  6-6-02:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[CC  Docket  92-297;  FCC  01-172] 

Rules  To  Redesignate  the  27.5-29.5 
GHz  Frequency  Band,  To  Reallocate 
the  29.5-30.0  GHz  Frequency  Band,  To 
Establish  Rules  and  Policies  for  Local 
Multipoint  Distribution  Service  and  for 
Fixed  Satellite  Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUIMMARY:  The  Federal  Communications 
Commission  (FCC)  has  adopted  an  order 
disposing  of  petitions  for  clarification  or 
reconsideration  of  rules  for  the  licensing 
and  operation  of  communication 
satellite  systems  using  the  Ka  Band  for 
transmission  between  space  stations  and 
earth  stations.  We  tentatively  agree, 
however,  that  greater  specificity  in  the 
service-coverage  rule  for  Ka-Band 
systems  may  be  desirable,  and  we 
intend  to  review  this  subject  in  the 
forthcoming  rulemaking  concerning  the 
second-round  Ka-Band  applications. 
DATES:  Effective  June  7.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Bell  at  (202)  418-0741; 
internet:  wbeU@fcc.gov,  International 
Bureau,  Federal  Communications 
Commission,  Washington,  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memoranudm  Opinion  and  Order 
(MO&O)  in  CC  Docket  No.  92-297;  FCC 
00-172,  adopted  May  22,  2001  and 
released  on  May  24,  2001.  The  complete 
text  of  this  MO&O  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room),  445  12th  Street,  SW., 
Room,  CY-A257,  Washington,  DC 
20554,  and  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room.  CY-B402, 
Washington,  DC  20554.  telephone  (202) 
863-2893m  facsimile  (202)  863-2893  or 
via  email  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

Summary  of  Memorandum  Opinion 
and  Order 

Covemge  Requirements 

The  FCC  established  service  rules  for 
Fixed  Satellite  Service  ("FSS")  systems 
transmitting  in  the  Ka-Band  in  the  Third 
Report  and  Order  in  Docket  No.  92-297, 
62  FR  61448,  November  18, 1997. 
Motorola  Global  Communications,  Inc. 
filed  a  petition  asking  the  FCC  to  revise 
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j  1  rule  adopted  in  the  Third  Report  and 
Trder  that  prescribes  coverage 
:  equirements  for  non-geostationary-orbit 
"NGSO")  systems.  The  rule  provision 
in  question,  47  CFR  25.145(c),  states 
that  an  applicant  for  an  NGSO  FSS  Ka- 
Band  authorization  must  demonstrate 
that  the  proposed  system  could  provide 
continuous  service  throughout  the 
United  States,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands  and  must  also  show  that 
the  system  could  provide  service  for  at 
least  18  hours  in  any  24-hour  period 
anywhere  outside  the  United  States 
between  70  degrees  North  latitude  and 
55  degrees  South  latitude.  Motorola 
asked  the  FCC  to  insert  provisions 
defining  required  service  coverage  in 
terms  of  a  five-degree  minimum  above- 
horizon  elevation  angle  for  the  earth- 
station-to-satellite  sight-line.  Motorola 
contended  that  by  establishing  a 
measurable  performance  threshold  the 
proposed  amendment  would  make  it 
possible  for  the  coverage  requirement  to 
be  consistently  applied.  The  FCC 
pointed  out,  however,  that  propagation 
in  the  Ka  Band  is  highly  susceptible  to 
rain  attenuation  and  that  the  diu-ation 
and  intensity  of  rain  fade  affecting  a 
satellite  link  are  inverse  functions  of  the 
time-averaged  elevation  angle  formed  by 
the  sight-line  from  the  earth  station  to 
the  satellite;  the  lower  the  angle,  the 
greater  the  rain-fade  effect.  The  FCC 
said  that  defining  "service"  in  terms  of 
a  five-degree  minimum  elevation  angle 
would  have  a  bearing  on  quality  of 
service  everywhere  within  the  defined 
coverage  area,  including  locations 
where  rainfall  is  generally  plentiful.  As 
there  was  no  evidence  of  record  that 
broadband  NGSO  FSS  Ka-Band  service 
could  be  reliably  provided  at  elevation 
angles  as  low  as  five  degrees  in  areas 
where  rainfall  is  plentiful,  the  FCC 
declined  to  adopt  the  proposed  rule 
amendment. 

Construction  Milestones 

A  number  of  the  license  applicants 
iivolved  in  the  first  Ka-Band  FSS 
)rocessing  roimd,  including  Hughes 
Communications  Galaxy,  Inc.,  proposed 
;o  use  inter-satellite  links  ("ISLs")  to 
nterconnect  the  satellites  in  their 
letworks.  Because  of  unresolved 
nterference  and  allocation  issues,  the 
FCC's  International  Bureau  withheld 
authority  for  ISLs  when  it  granted  initial 
system  authorizations  to  those 
applicants,  and  the  Commission  said  in 
the  Third  Report  and  Order  that  it 
would  refrain  from  imposing 
construction-progress  "milestone" 
deadlines  for  those  licensees  until  the 
issues  concerning  ISL  authorization 
were  resolved.  Hughes  pointed  out  that 
the  milestone  rule  did  not  fully  reflect 


that  policy  determination,  as  it  said  that 
GSO  FSS  licensees  would  be  required  to 
commence  construction  within  one  year 
of  receiving  a  license  and  launch  at  least 
one  satellite  within  five  years  of  that 
date.  The  FCC  agreed  with  Hughes  and 
accordingly  revised  the  text  of  the 
milestone  rule  to  conform  more  clearly 
to  the  intent  expressed  in  the  Third 
Report  and  Order  in  this  regard. 

Additional  Spectrum  Assignments  for 
Links  With  Earth  Stations  Outside  the 
United  States 

In  addition  to  requesting  authority  for 
Ka-Band  satellite  links  with  earth 
stations  within  the  United  States, 
Hughes  requested  authority  to  operate 
in  wider  frequency  bands  to  link  with 
earth  stations  in  foreign  countries.  The 
Bureau  did  not  assign  spectrum  to 
Hughes  specifically  for  links  with 
foreign-based  earth  stations  but 
indicated  in  the  initial  license  order  that 
the  Commission  would  undertake 
coordination  on  Hughes'  behalf  with 
respect  to  such  non-domestic  operation 
in  consultation  with  foreign 
administrations  and  noted  that  the 
Commission  intended  to  address  issues 
concerning  international  coordination  of 
Ka-Band  FSS  systems  in  a  future 
rulemaking  order.  In  its  petition  for 
reconsideration,  Hughes  pointed  out 
that  although  the  Third  Report  and 
Order  established  policies  for 
coordinating  international  operation  of 
FCC-licensed  Ka-Band  satellite  systems, 
the  Conunission  had  yet  to  grant  explicit 
authority  for  Hughes  to  use  spectrum  for 
service  links  with  earth  stations  in 
foreign  coimtries.  Hughes  asked  for 
issuance  of  a  clarifying  statement  that  it 
could  use  the  frequency  bands  17.7- 
18.8  GHz,  19.7-20.2  GHz,  27.5-28.6 
GHz,  and  29.25-30.0  GHz  for  that 
purpose.  In  supporting  comments,  GE 
American  Communications,  Inc.  agreed 
that  the  .Commission  should  clarify  the 
rights  of  GSO  FSS  licensees  to  operate 
internationally.  The  FCC  accordingly 
directed  its  Intemationd  Bureau  to 
issue  an  order  modifying  Hughes'  space- 
station  license  to  add  authority  for  such 
operation,  subject  to  appropriate 
conditions.  The  FCC  said,  however,  that 
before  undertaking  international 
coordination  of  proposed  use  of  the 
17.7-18.3  GHz  band  for  FSS  downlink 
transmission  to  earth  stations  in  foreign 
coimtries  it  would  require  any  licensee 
requesting  such  coordination  to  show 
that  it  has  coordinated  such  proposed 
operation  with  other  FCC  licensees  with 
authority  for  global  operation  in  that 
frequency  band. 


Deviations  From  Band  Plan 
Necessitated  by  Prior  Coordination 
Agreements 

Hughes  also  requested  clarification  of 
the  FCC's  policy  regarding  international 
coordination  of  FCC-licensed  Ka-Band 
satellite  systems.  The  FCC  said  in  the 
Third  Report  and  Order  that  it  would 
adhere  to  its  domestic  allocation  plan 
when  coordinating  international 
operations  of  FCC-licensed  Ka-Band 
FSS  systems,  except  insofar  as  the  plan 
was  incompatible  with  coordination 
agreements  that  had  been  negotiated 
with  other  administrations  before  the 
plan  was  adopted.  Hughes  maintained 
that  it  could  not  "finalize"  its  system 
design  and  proceed  with  satellite 
construction  without  knowing  how,  and 
to  what  extent,  such  prior  international 
agreements  necessitate  departiu^  from 
the  domestic  allocation  plan.  As  the 
Third  Report  and  Order  did  not  disclose 
such  information,  Hughes  asked  the 
FCC  to  "specify  in  detail  the  extent  to 
which  GSO  [Ka-Band]  licensees  will 
have  to  modify  their  international 
operations  *  *  *  to  comply  with 
deviations  from  the  *  •  *  [domestic] 
band  plan  [due  to]  preexisting  *  *   • 
coordination  agreements."  In  re^onse 
to  this  request,  the  FCC  pointed  out  that 
the  information  Hughes  sought  was 
already  a  matter  of  public  record. 

Anti-trafficking  Rule 

On  its  own  motion,  the  FCC  amended 
the  anti-trafficking  rule  for  Ka-Band 
satellite  systems,  47  CFR  25.145(d).  to 
correct  a  cross-reference  that  appeared 
to  limit  the  applicability  of  the  rule  to 
licenses  for  NGSO  systems,  contrary  to 
the  Commission's  plainly-stated 
intention  in  the  Third  Report  and  Order 
to  prohibit  "any  Ka-band  licensee  from 
selling  a  bare  license  for  a  profit." 

Ordering  Clauses 

It  Is  Further  Ordered  that  §  25.145  of 
the  Commission's  rules  is  amended  as 
specified  in  the  rule  changes,  effective 
June  7,  2002.  This  action  is  taken 
pursuant  to  47  U.S.C.  154(i)  and  303(r). 

It  is  further  Ordered  that  the  "Petition 
for  Clarification  and/or 
Reconsideration"  filed  on  December  18. 
1997  by  Teledesic  Corporation  shall  be 
temporarily  held  in  abeyance,  as 
provided  herein. 

List  of  Subjects  in  47  CFR  Part  25 

Satellites. 
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Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  25  as 
follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301,  302,  303;  307,  309 
and  332  of  the  Communications  Act,  as 
amended,  47  U.S.C.  Sections  154,  301,  302, 
303,  307,  309  and  332,  imless  otherwise 
noted. 

2.  Section  25.145  is  amended  by 
revising  paragraphs  (d)(1),  (d)(2)  and  (f) 
to  read  as  follows: 


§  25.1 45  Licensing  conditions  for  the 
Fixed-Satellite  Service  in  ttte  2<V30GHz 
Bands. 

*        *        *        *        * 

(d)  *  *  * 

(1)  "Trafficking"  in  bare  licenses  is 
prohibited,  except  with  respect  to 
licenses  obtained  through  a  competitive 
bidding  procedure. 

(2)  The  Commission  will  review  a 
proposed  transaction  to  determine  if  the 
circumstances  indicate  trafficking  in 
licenses  whenever  applications  (e'xcept 
those  involving  pro  forma  assignment  or 
transfer  of  control)  for  consent  to 
assignment  of  a  license,  or  for  transfer 
of  control  of  a  licensee,  involve  facilities 
licensed  for  the  Fixed-Satellite  Service 
in  the  20/30  GHz  bands. 
***** 

(f)  Implementation  milestone 
schedule.  Unless  otherwise  specified  in 
the  license,  each  GSO  FSS  licensee  in 
the  20/30  GHz  band  will  be  required  to 
begin  construction  of  its  first  satellite 
within  one  year  of  grant  of  all  space 
station  frequency  assignments,  to  begin 


construction  of  the  remainder  within 
two  years  of  such  authorization,  to 
laimch  at  least  one  satellite  into  each  of 
its  assigned  orbit  locations  within  five 
years  of  such  authorization,  and  to 
launch  the  remainder  of  its  satellites  by 
the  date  required  by  the  International 
Telecommimication  Union  to  assure 
international  recognition  and  protection 
of  those  satellites.  Unless  otherwise 
specified  in  the  license,  each  NGSO  FSS 
licensee  in  the  20/30  GHz  band  will  be 
required  to  begin  construction  of  its  first 
two  satellites  within  one  year  of  the 
grant  of  all  space'station  frequency 
assignments  and  complete  construction 
of  those  first  two  satellites  within  four 
years  of  such  authorization. 
Construction  of  the  remaining 
authorized  operating  satellites  in  the 
constellation  must  begin  within  three 
years  of  such  authorization,  and  the 
entire  authorized  system  must  be 
operational  within  six  years. 
***** 

[FR  Doc.  02-14271  Filed  6-6-02;  8:45  am] 
BILUNG  CODE  6712-01-P 
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rhis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
Nonmanufacturer  Rule  for  small  arms 
ammunition  manufacturing. 

summary:  The  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  small  arms 
ammunition  manufacturing.  The  basis 
for  waivers  is  that  no  small  business 
manufacturers  are  supplying  these 
classes  of  products  to  the  Federal    " 
government.  The  effect  of  a  waiver 
would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manufactiuer  on  a  Federal 
contract  set  aside  for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program. 
The  purpose  of  this  notice  of  intent  is 
to  solicit  comments  and  potential  source 
information  from  interested  parties. 
DATES:  Comments  and  sources  must  be 
subniitted  on  or  before  June  19,  2002. 
ADDRESSES:  Address  comments  to  Edith 
Butler,  Program  Analyst,  U.S.  Smedl 
Business  Administration,  409  3rd  Street, 
SW.  Washington.  DC  20416. 
FOR  FUTHER  INFORMATION  CONTACT:  Edith 
Butler,  Program  Analyst,  (202)  619- 
0422,  FAX  (202)  205-7280. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406Cb).  Section 
303(h)  of  the  law  provides  for  waiver  of 


this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  six  digit  coding 
systems. 

The  first  coding  system  is  the  Office 
of  Management  and  Budget  North 
American  Industry  Classification 
System  (NAICS).  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  Small  Business  Administration  is 
currently  processing  a  request  to  waive 
the  Nonmanufacturer  Rule  for  Small 
Arms  Ammunition  Manufacturing, 
North  American  Industry  Classification 
System  (NAICS)  332992.  The  public  is 
invited  to  comment  or  provide  source 
information  to  SBA  on  the  proposed 
waiver  of  the  nonmanufacturer  rule  for 
this  NAICS  code. 

Luz  A.  Hopewell, 

Associate  Administrator  for  Government 

Contracting. 

(FR  Doc.  02-14246  Filed  6-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-58-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Britax  Sell 
Gmbh  &  Co.  OHG  Water  Boilers, 
Coffee  Makers,  and  Beverage  Makers 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  Britax  Sell 
Gmbh  &  Co.  OHG  water  boilers,  coffee 
makers,  and  beverage  makers.  That  AD 


currently  requires  inspecting  the  wiring 
for  indications  of  overheating  or 
electrical  arcing,  and  if  indications  are 
found,  replacing  the  wiring.  This 
proposal  would  require  replacing  the 
wiring  on  those  water  boilers,  coffee 
makers,  and  beverage  makers  whether  or 
not  they  show  indications  of 
overheating  or  electrical  arcing.  This 
proposal  is  prompted  by  revisions  to  the 
manufacturer's  service  bulletins.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  fire  in  the 
galley  compartment  due  to  inadequate 
crimping  of  the  electrical  terminal 
contact  pins,  which  could  result  in 
smoke  in  the  cockpit  and  cabin  and  loss 
of  control  of  the  airplane. 
DATES:  Comments  must  be  received  by 
August  6,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
58-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment®faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Britax  Sell  GmbH  &  Co.  OHG,  MPL  Mr. 
H.D.  Poggensee,  P.O.  Box  1161,  35721 
Herbom  Germany,  telephone 
international  code  49-2772-707-0;  fax 
international  code  49-2772-707-141. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Biulington,  MA  01803-5299;  telephone 
(781)  238-7155;  fax  (781)  238-7170. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  eire  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
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number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regiilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NE-58-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-58-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  May  17,  2001,  the  FAA  issued  AD 
2001-10-13,  Amendment  39-12239  (66 
PR  29467,  May  31,  2001),  to  require  an 
inspection  for  discoloration  or  melting 
of  the  wires,  and  if  discolored  or  melted, 
the  replacement  of  wires  on  the 
temperature  limiters  installed  on  certain 
water  boilers,  coffee  makers,  and 
beverage  makers  with  part  nimibers  (P/ 
N's)  that  are  listed  in  this  AD. 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  Britax 
Sell  Gmbh  &  Co.  OHG  water  boilers, 
coffee  makers,  and  beverage  makers. 
The  LBA  informed  the  FAA  that  there 
have  been  10  reports  of  discolored  wires 
and  two  reports  of  partially  melted 
wires.  The  crimping  of  the  presently 
installed  Fasten  Terminals  P/N  3- 
520133-2  with  blue  nylon  insulation 
may  be  insufficient  for  carrying  the  full 
electrical  oirrent  flowing  through  that 
terminal.  The  insufficient  crimping 
could  cause  an  increased  contact 
resistance  in  the  terminal.  The  increased 
contact  resistance  could  result  in  an 


increased  terminal  temperature, 
discoloration  of  the  insulation,  and  a 
melting  of  the  terminal  insulation. 

Since  AD  2001-10-13  was  issued, 
Britax  Sell  Gmbh  &  Co.  OGH  has  issued 
revised  service  bulletins  (SB's)  that 
require  replacing  all  affected  wire 
harnesses,  change  the  serial  number 
effectivities,  the  modification  kit  P/N's, 
and  a  tank  assembly  P/N  callout. 

Manufacturer's  Service  Information 

Britax  Sell  Gmbh  &  Co.  OHG  has 
issued  SB's  No  E33-4-011SB,  Revision 
2,  dated  January  31.  2001;  E33-4- 
012SB,  Revision  1,  dated  November  20, 
2000;  and  E33-4-015SB,  Revision  1, 
dated  November  15,  2000,  that  specify 
procedures  for  replacing  the  wiring  on 
certain  P/N  water  boilers,  coffee  makers, 
and  beverage  makers.  The  LBA 
classified  these  SB's  as  mandatory  and 
issued  AD  2000-379,  dated  November 
13,  2000,  in  order  to  assure  the 
airworthiness  of  these  Britax  Sell  Gmbh 
&  Co.  OHG  water  boilers,  coffee  makers, 
and  beverage  makers  in  the  Federal 
Republic  of  Germany. 

Bilateral  Agreement  Information 

These  appliances  are  manufactured  in 
the  Federal  Republic  of  Germany,  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Proposed  Requirements  of  This  AD 

.  Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Britax  Sell  Gmbh  &  Co. 
OHG  water  boilers,  coffee  makers,  and 
beverage  makers  of  the  same  type  design 
that  are  used  on  airplanes  registered  in 
the  United  States,  the  proposed  AD 
would  require  replacing  the  wiring  on 
certain  P/N  water  boilers,  coffee  makers, 
and  beverage  makers  during  the  next 
repair,  maintenance,  or  descaling  of  the 
product,  during  the  next  airplane  check 
that  allows  for  replacing  the  wiring,  or 
within  one  calendar  year  after  the 
effective  date  of  the  proposed  AD. 
whichever  occurs  earlier.  The  actions 
would  be  required  to  be  done  in 
accordance  with  the  service  bulletins  . 
described  previously. 


Economic  Analysis 

The  FAA  estimates  that  1 75  products 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  10  work  hours  per 
product  to  do  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $20  per 
product.  Based  on  these  figures,  the 
total  cost  of  the  proposed  AD  to  U.S. 
operators  is  estimated  to  be  $21,700. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the  . 
various  levels  of  govenmient. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to    . 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12239  (66  FR 
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29467,  May  31,  2001),  and  by  adding  a 
new  airworthiness  directive: 

Britax  Sell  Gmbh  &  Co.  OHG:  Docket  No. 

2000-NE-58-AD.  Supersedes  AD  2001- 
j  j    .  10-13,  Amendment  39-12239. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Britax  Sell  Gmbh  &  Co.  OHG 
water  boilers,  coffee  makers,  and  beverage 
makers,  listed  by  part  number  (P/N)  and 
serial  number  (SN)  in  Table  1  of  this  AD. 
These  products  are  installed  on,  but  not 
limited  to.  Airbus  Industrie  A319,  A320, 
A330,  AVRO  RJ,  Bombardier  DHC-8-400, 
and  Boeing  Company  717,  737,  747,  757,  767, 
777  airplanes. 

Note  1:  This  AD  applies  to  each  product 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
products  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 


To  prevent  a  fire  in  the  galley  compartment 
due  to  inadequate  crimping  of  the  electrical 
terminal  contact  pins,  which  could  result  in 
smoke  in  the  cockpit  and  cabin  and  loss  of 
control  of  the  airplane,  do  the  following: 

(a)  Replace  wiring  on  temperature  limiters 
of  remote  water  boilers,  coffee  makers,  water 
boilers,  and  beverage  makers  that  are  listed 
by  P/N  in  Table  1  of  this  AD  during  the  next 
repair,  maintenance,  or  descaling  of  the 
product,  during  the  next  airplane  check  that 
allows  for  replacing  the  wiring,  or  within  one 
calendar  year  after  the  effective  date  of  this 
AD,  whichever  occurs  earlier,  in  accordance 
with  the  applicable  service  bulletin  (SB) 
specified  for  the  appliance  in  Table  1  as 
follows: 


Table  1  .—Appliance  P/N  and  Applicable  SB  for  Wire  Replacement 

Appliance 

Appliance  P/N 

SN 

Tank  assembly  P/N 

Replace  wiring  in  accord- 
ance with  SB 

1 1)  Remote  Water  Boiler  ... 

62204-001-00-029, 
62204-001-031,  62204- 
001-037,  62204-001- 
043,  62204-001-047, 
and  62204-001-049. 

00-04-001  thru  00-07- 
0033  and  00-07-0038. 

62203-001-005  and 
62203-001-007. 

E33-4-007SB,  Revision  2, 
dated  December  4, 
2000,  Accomplishment 
Instnjctions  3.A.  through 
3.0. 

(2)  Coffee  Maker  

(1)  64755 

00-05-0001  and  00-09- 
0003. 

00-01-0001  thru  00-09- 
0079,  00-09-0100,  and 
00-09-0101. 

00-05-OOOV,  00-05-0002, 
00-07-0003,  and  00- 
07-0004. 

00-04-0001  thru  00-09- 
0033. 

00-08-0001  thru  00-08- 
0003. 

64761-025-001  

64761-025-001  

64761-025-001  

64769-025-003 

64790-393-101  

E33-4-009SB,  dated  Oc- 
tober 24,  2000.  Accom- 
plish Instructions  3.A. 
through  3.J. 

E33-4-01 1  SB  Revision  2 

(II)  64753-001-003  

(iii)  64753-201-003  

(iv)  64769-001-005  and 
64769-001-007. 

(v)  64790-1  

dated  January  31 ,  2001. 
Accomplish  Instmctions 
3.A.  through  3.J. 

E33-4-012SB,  Reviskxi  1, 
dated  November  20. 
2000,  Accomplish  In- 
structions 3.A.  through 
3.J. 

E33-4-013SB,  dated  Oc- 
tober 23,  2000,  Accom- 
plish Instmctions  3.A. 
through  3.Q. 

E33-4-015SB  Revision  1 

dated  November  15, 
2000,  Accomplish  In- 
stmctions 3.A.  through 
3.L. 

(3)  Water  Boiler 

62197-001-001   

00-04-0001  thru  00-05- 
0023.  00-08-0026,  thru 
00-09-0052  and  00- 
09-0055. 

62197-015-001  

E33-4-010SB.  dated  Oc- 
tober 20,  2000.  Accom- 
plish Instmctions  3.A. 
through  3.S. 

(4)  Beverage  Maker  

(1)  64771-001-001 

00-04-0013  thru  00-04- 
0039,  00-04-0043  thm 
00-08-0302,00-08- 
0307  thru  00-08-0346, 
and  00-09-0368  thru 
00-09-0371. 

64771-02&-005  

'E33-4-014SB  Revision  1 

• 

dated  November  6, 
2000,  Accomplishment 
Instmctions  3.A.  through 
3.J. 
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Table  1.— Appliance  P/N  and  Applicable  SB  for  Wire  Replacement— Continued 

Appliance 

Appliance  P/N 

SN 

Tank  assembly  P/N 

Replace  wiring  in  accord- 
ance with  SB 

(ii)  64771-001-003 

00-02-0001  thru  00-03- 

64771-025-001  

E33-4-016SB,  Revision  1, 

0005,  00-04-0007  thm 

dated  November  6, 

00-04-0012,  00-04- 

2000,  Accomplishment 

0042  thru  00-04-0042. 

Instructions  3.A.  through 

00-04-0053  thru  00- 

3.J. 

■ 

» 

04-0057,  00-05-0087 
thm  00-05-0094,  00- 
07-0135  thru  00-07- 
0138,  00-08-0303  thru 
00-08-306,  00-08-0347 
thru  00-08-0354,  and 
00-09-0365  thru  00- 
0»-O367. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office  (AGO).  Operators 
must  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Boston  ACO. 

Note  2:  biformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Boston 
ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  LBA  airworthiness  directive  2000-379. 
dated  November  13,  2000. 

Issued  in  Burlington.  Massachusetts,  on 
May  30,  2002. 
Mark  C.  Fulmer, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
[PR  Doc.  02-14252  Filed  6-6-02;  8:45  am] 
MUJNQ  CODE  4eiO-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2001-SW-«6-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  IModel  SA330F,  SA330G, 
SA330J,  AS332C,  AS332L,  and 
AS332L1  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  the  specified  Eurocopter  France 
(ECF)  helicopters.  This  proposal  would 
require  inspecting  each  tail  rotor  blade 
de-icing  rotating  collector  (collector)  for 
radial  play  and  rotation  torque  at 
specified  intervals.  If  the  play  or  torque 
exceeds  the  specified  standard,  this 
proposal  woidd  require  replacing  the 
collector  with  an  airworthy  part.  This 
proposal  is  prompted  by  excessive  play 
measured  on  the  collector  of  an  ECF 
Model  AS332  helicopter.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  wear  of  a  collector 
bearing,  loss  of  tail  rotor  effectiveness, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  August  6,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
66-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcrafl 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5490, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
66-AD.'*  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-66-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECF  Model  SA330  helicopters.  The 
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DGAC  advises  of  excessive  play 
measured  on  the  collector. 

ECF  has  issued  AS  332  Service 
Bulletin  Nos.  05.00.45,  Revision  1, 
dated  August  16, 1999,  and  SA  330 
Alert  Service  Bulletin  05.88,  dated  Jime 
8,  2001.  The  service  bulletins  specify 
checking  the  condition  of  the  bearings 
and  the  collector-to-rotor  attachment 
shaft  at  regular  intervals,  measuring  the 
radial  play,  measuring  the  rotation 
torque  of  the  collector,  and  state  the 
acceptable  radial  and  rotational 
tolerances.  The  DGAC  classified  the 
service  bulletins  as  mandatory  and 
issued  AD  No.  2001-3 17-082( A),  dated 
July  25,  2001,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  infonnation,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopter  models 
of  these  same  type  designs  registered  in 
the  United  States.  Therefore,  the 
proposed  AD  would  require  inspecting 
the  radial  play  and  the  rotational  torque 
on  the  collector  initially  at  100  hours 
time-in-service  (TIS)  or  6  months, 
whichever  occurs  first,  and  repetitively 
at  110  hours  TIS  or  6  months, 
whichever  occurs  first.  If  the  radial  play 
or  the  rotational  torque  exceeds  0.1 
millimeter  or  3.5  daN,  respectively,  the 
proposed  AD  would  also  require 
replacing  the  collector  with  an 
airworthy  part.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
helicopter  to  inspect  and  replace  the 
collector,  and  that  the  average  labor  rate 
fs  $60  per  work  hoiu.  Required  parts 
would  cost  approximately  $300.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1260  to  replace  the 
collectors  on  the  entire  fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  hew  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
66- AD. 

Applicability:  Model  SA330F,  SA330G, 
SA330J,  AS332C,  AS332L,  and  AS332L1 
helicopters  with  a  tail  rotor  blade  de-icing 
rotating  collector  (collector),  part  number  (P/ 
N)  APCL  110-265-201,  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
'of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Within  100  hours  time-in- 
service  (TIS)  or  6  months,  whichever  occurs 
first,  unless  accomplished  previously,  and 
then  at  intervals  not  to  exceed  110  hours  TIS 
or  6  months\  whichever  occurs  first. 

To  prevent  wear  of  a  collector  bearing,  loss 
of  tail  rotor  effectiveness,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Inspect  the  radial  play  and  the  rotation 
torque  of  the  collector  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.,  of  Eurocopter  France  AS  332  Service 
Bulletin  No.  05.00.45.  Revision  1.  dated 
August  16, 1999,  for  the  Model  AS  332 
helicopters,  or  Eurocopter  France  SA  330 
Alert  Service  Bulletin  No.  05.88,  dated  lune 
8,  2001,  for  the  Model  SA  330  helicopters.  If 
the  radial  play  exceeds  0.1  millimeter  (0.004 
inches)  or  the  rotational  torque  exceeds  3.5 
daN  (7.9  lbs),  before  further  flight,  replace  the 
collector  with  an  airworthy  part. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  General  De  L'Aviation  Civile 
(France)  AD  No.  2001-31 7-082(A).  dated 
July  25,2001. 

Issued  in  Fort  Worth,  Texas,  on  May  28, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  02-14250  Filed  6-6-02:  8:45  am) 
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summary:  The  Federal  Energy 
Regulatory  Commission  is  requesting 
conunents  with  respect  to  the  issues 
remanded  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  to  the  Conunission  regarding 
Order  No.  637. 

Specifically,  the  Conunission  requests 
comments  on  issues  pertaining  to  the 
right  of  first  refusal  ("ROFR")  term 
matching  cap,  the  relationship  of  the 
ROFR  to  tariff  provisions,  backhauls  and 
forwardhauls  to  the  same  point,  and  the 
waiver  of  posting  and  bidding  for 
prearranged  releases. 
DATES:  Comments  are  due  on  or  before 
Jime  30.  2002. 

AODAESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  ME., 
Washington  DC.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diego  A.  Gomez,  Office  of  General 
Coimsel,  Federal  Energy  Regulatory 
Commission,  688  First  Street.  NE., 
Washington,  DC  20426.  (202)  219-2703. 
SUPPLEMENTARY  INFORMATION: 

Notice  Requesting  Comments 

On  April  5,  2002,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  opinion 
generally  affirming  Order  No.  637. ^  The 
Court,  however,  reversed  and  remanded 
Order  No.  637  ^  with  respect  to  two 
issues  and  remanded,  without  reversing, 
with  respect  to  two  other  issues.  As 
discussed  below,  the  Commission 
solicits  comments  from  interested 
parties  on  these  issues.  This  notice  will 
enable  the  Commission  to  decide  the 
remanded  issues  with  the  benefit  of  the 
views  of  all  interested  parties. 

Background 

The  foiir  issues  the  Court  has 
remanded  to  the  Commission  are  the 
following: 

1.  Right  of  First  Refusal  Term  Matching 
Cap 

The  Court  reversed  and  remanded 
Order  No.  637's  policy  that  shippers 
exercising  their  right  of  first  refusal 
(ROFR)  to  retain  capacity  need  only 
match  contract  term  lengths  of  up  to  five 
years.  The  ROFR  originated  in  Order 
No.  636,3  where  the  Conunission 


^  Interstate  Natural  Gas  Association  of  America  v. 
FERC.  285  F.3d  18  (D.C.  Cir.  2002)  [INGAA). 

^  Regulation  of  Short-Term  Natural  Gas 
Transportation  Services  and  Regulation  of  Interstate 
Natural  Gas  Transportation  Services.  FERC  Stats.  & 
Regs.  Regulations  Preambles  ()uly  1996-December 
2000)  1 31.091  (February  9,  2000);  order  on  rehg. 
Order  No.  637-A.  FERC  StaU.  &  Regs.  Regulations 
Preambles  (July  1996-December  2000)  1 31.099 
(May  19,  2000);  order  denying  rehg.  Order  No.  637- 
B.  92  FERC  1 61.062  (2000). 

^  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 


tempered  the  pipeline's  pre-granted 
authority  to  abandon  contracts  upon 
their  termination  with  a  ROFR  for  firm 
customers  with  a  contract  longer  than 
one  year.'*  Specifically,  the  Commission 
adopted  a  regulation  providing  that 
such  a  shipper  could  retain  its  service 
under  a  new  contract  by  matching  the 
term  and  the  rate  (up  to  the  maximum 
rate)  offered  by  the  highest  competing 
bidder.5  In  Order  No.  636-A,  the 
Commission  capped  the  contract  length 
the  existing  shipper  must  match  at 
twenty  years. 

On  appeal  of  Order  No.  636,  the  Court 
found  the  twenty-year  cap  was  not 
justified  by  the  record  and  remanded  it 
for  further  explanation.^  The  Court 
stated  that  the  Commission  had  not 
adequately  explained  how  the  twenty- 
year  term  matching  cap  protects  against 
the  pipelines'  preexisting  market  power, 
particularly  why  the  twenty-year  cap 
would  prevent  bidders  on  capacity 
constrained  pipelines  from  using  long 
contract  duration  as  a  price  surrogate  to 
bid  beyond  the  maximum  approved 
rate,  to  the  detriment  of  captive 
customers.  On  remand  in  Order  No. 
636-C,  (he  Commission  changed  its 
policy  and  adopted  a  five-year  term 
matching  cap.  It  relied  on  the  fact  most 
commenters  in  the  Order  No.  636 
proceeding  had  supported  a  term 
matching  cap  in  the  range  of  five  years 
and  more  recent  evidence  showed  that 
five  years  was  about  the  median  length 
of  all  contracts  of  one  year  or  longer 
between  January  1, 1995  and  October  1, 
1996.7 

On  rehearing  in  Order  No.  636-D.  the 
Commission  recognized  that  pipelines 
had  raised  legitimate  concerns  about 
whether  the  five-year  term  matching  cap 
was  causing  a  bias  toward  short-term 
contracts,  with  adverse  economic 
consequences  for  both  pipelines  and 
captive  customers.  The  Commission, 
however,  deferred  further  consideration 
of  the  term  cap  to  the  proceeding  which 
became  the  Order  No.  637  proceeding  in 


Transportation;  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  Order 
No.  636.  57  FR  13267  (April  16, 1992),  FERC 
Statutes  and  Regulations.  Regulations  Preambles 
lanuary  1991-|une  1996  1  30,939  at  30.446-48 
(April  8. 1992);  order  on  rehg,  Order  No.  636-A, 
57  FR  36,128  (August  12. 1992),  FERC  Statutes  and 
Regulations.  Regulations  Preambles  January  1991- 
|une  1996  1  30,950  (August  3,  1992);  order  on  reh'g. 
Order  No.  636-B.  57  FR  57,911  (December  8,  1992). 
61  FERC  1 61 .272  (1992);  reh'g  denied,  62  FERC 
1 61 ,007  (1993);  affd  in  part  and  remanded  in  part. 
United  Distribution  Companies  v.  FERC,  88  F.3d 
1105  (D.C.  Cir.  1996);  order  on  remand.  Order  No. 
636-C,  78  FERC  161.186  (1997). 

*  Order  No.  636  at  30,446-48. 

'  18  CFR  §  284.221(d)(2)(ii)  (2001). 

*  United  Distribution  Companies  v.  FERC,  88  F.3d 
1105, 1140-41  (D.C  Cir.  1996)  [UDQ. 

'Order  No.  636-C  at  61,774  and  61,792. 


Docket  No.  RM98-1 0-000.  where  a 
more  current  record  could  be 
developed.  In  Order  No.  637.  the 
Commission  continued  the  five-year  cap 
policy,  finding  that  none  of  the  parties 
presented  evidence  to  support  the 
conclusion  that  a  five-year  contract  is 
atypical  in  the  current  market. 

On  appeal,  the  Court  found  that  the 
Commission  had  not  addressed  the 
objections  that  had  been  raised 
concerning  the  five-year  cap  and  had 
relied  on  the  same  evidence  that  it  had 
used  to  make  its  decision  in  Order  No. 
636-C,  namely  the  fact  that  five  years 
was  about  the  median  length  of  all 
contracts  of  one  year  or  longer.  ^  The 
Court  concluded  that  the  only  evidence 
supporting  the  Commission's  final 
decision  to  choose  a  five-year  cap  was 
the  original  record,  which  in  the 
Commission's  own  view  was 
incomplete.  The  Court  held  the 
Commission  had  neither  given  an 
affirmative  explanation  for  its  selection 
of  five  years,  nor  had  it  responded  to  its 
own  or  the  pipelines'  objections  to  the 
five-year  cap.  The  Court  also  questioned 
why  the  Commission  used  a  median  to 
function  as  a  ceiling.  The  Court  thus 
vacated  the  five-year  cap  and  remanded 
the  issue  to  the  Commission. 

2.  Relationship  of  ROFR  to  Tariff 
Provisions 

•  The  Court  remanded,  without 
reversing,  a  second  issue  concerning  the 
ROFR.  In  Order  No.  637,  the 
Commission  stated  that  shippers  always 
have  the  ROFR  set  forth  in  18  CFR 
284.221(d),  regardless  of  the  provisions 
set  forth  in  their  contract.^  In  Order  No. 
637-A,  the  Commission  stated  that 
shippers'  regulatory  ROFR  is  effective 
"regardless  of  the  terms  of  any  tariff." '° 
The  Court  foimd  that  the  Commission 
had  not  adequately  explained  whether, 
through  these  statements,  the 
Commission  intended  to  provide  that 
the  regulatory  ROFR  is  self-executing, 
and  applies  regardless  of  any 
inconsistent  language  in  the  pipeline's 
tariff  or  whether  tariff  language  is 
necessary  to  effect  the  right. 
Accordingly  the  Court  remanded  this 
issue  to  the  Commission  to  explain  its 
current  position  on  this  issue  and,  to  the 
extent  that  the  language  in  the  Order 
Nos.  637  and  637-A  is  legally 
unsustainable,  to  modify  it. 

3.  Backhauls  and  Forwardhauls  to  the 
Same  Point 

In  Order  No.  637,  the  Commission 
also  addressed  segmentation  of  capacity, 


» INGAA  al '76. 

»Order  No.  637,  at  31,341. 

>»  Order  No.  637-A,  at  31.647. 
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under  which  shippers  may  divide  their 
mainline  capacity  into  segments  with 
each  mainline  segment  equal  to  the 
contract  demand  of  the  original 
contract.  As  a  general  matter,  shippers 
may  overlap  those  mainline  segments, 
but  only  up  to  the  contract  demand  of 
the  underlying  contract.  In  Order  No. 
637-A,  the  Commission  clarified  that  a 
shipper  using  a  forwardhaul  and 
backhaul  to  bring  gas  to  the  same 
delivery  point  in  an  amount  that 
exceeds  its  contract  demand  is  not 
overlapping  mainline  capacity.  On 
appeal,  the  Court  found  that  the 
Commission  had  not  adequately 
addressed  whether  this  policy  modified 
the  contracts  between  the  pipeline  and 
its  shippers  or  adequately  supported  the 
need  for  any  contract  modification.  The 
Court  remanded  these  issues  for  further 
explanation,  but  did  not  reverse  the 
Commission's  holdings. 

4.  Waiver  of  Posting  and  Bidding  for 
Prearranged  Releases 

Finally,  the  Court  reversed  and 
remanded  Order  No.  637  on  an  issue 
concerning  the  posting  of  prearranged 
capacity  releases  for  bidding.  Before 
Order  No.  637,  the  Commission 
provided  that  releasing  shippers  need 
not  post  prearranged  deals  at  the 
maximum  rate  for  bidding.  However. 
Order  No.  637  waived  the  maximum 
rate  for  capacity  releases  of  less  than 
one  year  imtil  September  30.  2002.  The 
Commission  therefore  found  that  all 
prearranged  releases  of  less  than  one 
year  must  be  posted  for  bidding.  The 
Commission,  however,  stated  that  in 
individual  cases  where  a  local 
distribution  company  (LDC)  considers 
an  exemption  ft'om  the  posting  and 
bidding  requirement  essential  to  further 
a  state  retail  unbundling  program,  the 
LDC  together  with  the  appropriate  state 
regulatory  agency,  could  request  the 
Commission  to  waive  the  posting  and 
bidding  requirement.  The  Commission 
also  stated  that  if  the  LDC  requests  such 
a  waiver,  the  LDC  must  be  prepared  to 
have  all  its  capacity  release  transactions 
limited  to  the  applicable  maximum  rate 
for  pipeline  capacity. 

The  Court  found  that  the  Commission 
failed  to  support  its  rule  conditioning 
the  waiver  of  posting  and  bidding 
requirements  on  the  applicant's  being 
prepared  to  have  allx)f  its  capacity 
release  transactions  limited  to  the 
applicable  maximum  rate.  The  Court 
accordingly  reversed  the  Commission 
on  this  issue  and  remanded  for  the 
Commission  to  review  the  matter  and 
reframe  the  waiver  conditions. 


Discussion 

The  Commission  is  requesting 
comments  ft-om  all  interested  parties  on 
their  views  concerning  what  actions  the 
Commission  should  take  in  response  to 
the  Court's  remand  of  the  above 
described  four  issues.  All  comments 
should  be  filed  within  30  days  of  the 
date  this  order  issues.  The  Commission 
is  particularly  interested  in  comments 
on  the  following  issues  concerning  the 
term  matching  cap  for  the  ROFR  and 
backhauls  and  forwardhauls  to  the  same 
point. 

ROFR  Questions 

1.  Balancing  of  risk  between  shipper 
and  pipeline.  In  remanding  the  issue  of 
the  appropriate  term  matching  cap  for 
the  ROFR.  the  Court  pointed  out  that 
both  in  Order  No.  636-D  and  the  notice 
of  proposed  rulemaking  that  led  to 
Order  No.  637,  the  Commission 
expressed  concern  that  the  five-year 
term  matching  cap  resulted  in  a  bias 
toward  short-term  contracts  by 
providing  a  disincentive  for  an  existing 
shipper  to  enter  into  a  contract  of  more 
than  five  years.  This  could  foster  an 
imbalance  of  risks  between  existing 
shippers  and  pipelines,  allowing 
shippers  indefinite  control  over 
pipeline's  capacity,  but  giving  pipelines 
not  corresponding  protection. 
Accordingly,  the  Commission  requests 
comments  on  what  approach  to  the 
term-matching  cap  strikes  a  proper 
balance  between  the  concerns  of  captive 
customers  about  their  ability  to  retain 
capacity  under  reasonable  terms  and 
conditions  when  their  contracts  expire 
and  the  concerns  of  pipelines  about  a 
bias  toward  short-term  contracts. 

2.  Need  for  any  term  matching  cap.  In 
Tennessee  Gas  Pipeline  Company 
(Tennessee), ^'^  the  Commission  found 
that  no  term  matching  cap  is  necessary 
where  a  pipeline  uses  the  net  present 
value  method  to  allocate  unsubscribed 
capacity  among  bidders  for  that 
capacity.  The  Commission  reasoned 
that,  in  that  context,  the  Commission's 
existing  regulatory  controls  are 
sufficient  to  constrain  pipelines  from 
exercising  market  power  to  pressure 
shippers  into  longer  contracts  than  they 
desire.  Because  the  Commission  limits 
the  rates  pipelines  can  charge  to 
maximum  just  and  reasonable  levels 
and  requires  pipelines  to  sell  all 
available  capacity  to  shippers  willing  to 
pay  the  maximum  rate,  the  only  way  a 
pipeline  could  create  scarcity  to  force 
shippers  to  accept  longer  term  contracts 


would  be  to  refuse  to  build  additional 
capacity  when  demand  requires  it. 
However,  the  Commission  found 
pipelines  would  have  a  greater  incentive 
to  build  new  capacity  to  serve  all  the 
demand  for  their  service,  than  to 
withhold  capacity,  since  the  only  way 
the  pipeline  could  increase  current 
revenues  and  profits  would  be  to  invest 
in  additional  facilities  to  serve  the 
increased  demand. 

a.  The  Commission  requests  comment 
on  whether  the  same  regulatory  controls 
which  Tennessee  found  constrain  the 
pipeline's  ability  to  exercise  market 
power  in  the  allocation  of  its 
unsubscribed  capacity  provide 
justification  for  the  removal  of  any  term 
matching  cap  in  the  ROFR  setting. 

b.  The  Commission  also  requests 
comment  on  whether  there  are  reasons, 
other  than  the  need  to  control  the 
pipeline's  exercise  of  market  power, 
why  a  term  matching  cap  is  necessary 
in  the  ROFR  context.  The  Commission 
provides  existing  long-term  maximum 
rate  shippers  a  ROFR  in  order  to  enable 
the  Commission  to  make  the  finding 
required  by  NGA  section  7  that 
abandonment  of  service  following 
contract  expiration  is  in  the  public 
convenience  and  necessity.  Does  the 
need  to  satisfy  the  requirements  of  NGA 
section  7  require  a  term  matching  cap 
regardless  of  the  pipeline's  ability  to 
exercise  market  power?  What  findings 
are  necessary  to  satisfy  NGA  section  7 
other  than  a  finding  that  the  pipeline 
cannot  exercise  market  power? 

3.  Term  Cap  Length.  To  the  extent  any 
commenting  party  asserts  that  a  term 
matching  cap  is  necessary  as  part  of  the 
ROFR.  the  Commission  requests  that 
said  party  propose  a  term  cap  length 
which  it  deems  appropriate.  Moreover, 
the  Commission  requests  that  such 
proposed  term  cap  length  be  justified 
and  explained  in  detail.  In  order  to 
assist  parties  in  presenting  commentstin 
this  issue  (and  the  other  issues 
discussed  above  concerning  the  ROFR). 
the  Commission  has  developed  detailed 
information  concerning  the  term  lengths 
in  contracts  entered  into  since  the 
issuance  of  Order  No.  636.  That 
information  is  set  forth  in  the  Appendix 
to  this  notice. '2  Parties  should  comment 
on  what  conclusions  should  be  drawn 
from  the  information  in  the  Appendix  as 
to  the  appropriate  length  of  any  term 
matching  cap  or  whether  the 
information  provides  support  for 
removing  any  term  matching  cap. 


■■Tennessee  Gas  Pipeline  Co..  91  FERC  161.053 
(2000).  rehg.  94  FERC  161 ,097  (2001),  appeal 
pending  sub  nom.  Process  Gas  Consumers  Group  v. 
FEHC,  D.C.  Circuit,  Case  No.  01-1151. 


■^  Table  I  shows  the  lengths  of  all  contracts 
entered  into  between  1996  and  2001,  including 
contracts  which  have  expired.  Table  11  shows  all 
presently  active  contracts  entered  into  since  1992. 
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Fonvardhaul/Backbaul  Questions 

The  Commission  also  solicits 
comments  on  the  remanded 
forwardhaul/backhaul  issue. 

1.  Contract  violation.  The 
Commission  requests  that  the  parties 
comment  on  why  and  how  a  pipeline's 
contracts  are  violated  by  the  policy 
established  in  Order  No.  637-A 
concerning  forwardhauls  and  backhauls 
to  the  same  delivery  point.  Pipelines' 
service  agreements  with  their  customers 
generally  provide  that  the  contract 
incorporates  the  terms  and  conditions  in 
the  pipeline's  tariff.  Given  this  fact,  if 
the  Commission  requires  the  pipeline  to 
modify  the  terms  and  conditions  in  its 
tariff  consistent  with  its  backhaul/ 
forwardhaul  policy,  is  there  any 
violation  of  the  contract  between  the 


pipeline  and  its  customer?  To  the  extent 
a  commenter  asserts  that  there  is  a 
contract  violation,  it  should  provide  the 
specific  contractual  provisions  which  it 
believes  the  policy  violates. 

2.  Benefits  to  the  market.  The 
Commission  requests  comments  on 
whether  forwardhauls  and  backhauls  to 
the  same  delivery  point  help  foster  more 
competitive  markets.  Are  there 
sufficient  competitive  benefits  to  justify 
action  under  NGA  section  5  to 
implement  the  policy  concerning 
backhauls  and  forwardhauls  to  the  same 
point? 

3.  Operational  feasibility.  The 
Commission  requests  comments  on 
whether  there  are  any  operational  issues 
or  impacts  with  providing  forwardhauls 
and  backhauls  to  the  same  delivery 


point  which  should  be  considered  in 
responding  to  the  Court's  remand. 

While  the  Commission  is  primarily 
interested  in  comments  on  the  above 
described  issues,  parties  may  also 
comment  on  the  two  other  issues  the 
Court  remanded  to  the  Commissidti  (i.e., 
the  relationship  of  the  ROFR  to  tariff 
provisions  and  the  waiver  of  posting 
and  bidding  for  prearranged  releases). 
The  Commission  orders: 
Interested  parties  to  the  above- 
captioned  proceeding  are  invited  to  file 
comments  on  the  issues  discussed  above 
on  or  before  30  days  after  the  issuance 
of  this  order. 

By  direction  of  the  Commission. 
Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

BILLING  CODE  6717-01-P 
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|FR  Doc.  02-14176  Filed  6-6-02;  8:45  am) 

8ILUNG  CODE  6717-01-C 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  133 

RIN  1515-AC98 

Civil  Fines  for  Importation  of 
Merchandise  Bearing  a  Counterfeit 
Mark 

agency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
pertaining  to  the  importation  of 
merchandise  bearing  a  counterfeit  mark 
to  clarify  the  limit  on  the  amount  of  a 
civil,  fine  which  may  be  assessed  by 
Customs  when  merchandise  bearing  a 
counterfeit  mark  is  imported.  The 
regulations  cmrently  use,  as  a 
measurement  fof  determining  the  limit, 
the  domestic  value  of  merchandise  as  if 
it  had  been  genuine,  based  on  the 
manufacturer's  suggested  retail  price  of 
the  merchandise  at  the  time  of  seizure. 
The  language  set  forth  in  the  proposed 
rule  adheres  more  closely  to  the 
statutory  language,  basing  the  limit  of 
the  civil  fine  on  the  value  of  the  genuine 
goods  according  to  the  manufacturer's 
suggested  retail  price  (MSRP).  without 
any  reference  to  domestic  value. 
Because  the  MSRP  excludes  retail  sales 
and  markdowns,  it  is  usually  greater 
than  the  good's  domestic  value. 
Removing  the  distinction  between  the 
statutory  and  regulatory  language  will 
clear  up  confusion  and  result  in 
Customs  more  uniformly  determining 
the  amount  of  a  civil  fine  when 
merchandise  bearing  a  counterfeit  mark 
is  imported. 

DATES:  Comments  must  be  received  on 
or  before  August  6,  2002. 
ADDRESSES:  Written  comments, 
regarding  both  the  substantive  aspects  of 
the  proposed  rule  and  how  it  may  be 
made  easier  to  iwderstand,  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  O.  Robinson,  Office  of 
Regulations  and  Rulings:  (202)  927- 
2346. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Anticounterfeiting  Consumer 
Protection  Act  of  1996  (the  ACPA;  Pub. 
L.  104-153, 110  Stat.  1386)  was  signed 
into  law  on  July  2, 1996,  to  ensure  that 
Federal  law  adequately  addresses  the 
scope  and  sophistication  of  modern 
counterfeiting  which  costs  American 
businesses  an  estimated  $200  billion  a 
year  worldwide.  Toward  that  end,  the 
ACPA  amended  section  526  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1526),  to  provide  two  new  tools  to  fight 
the  importation  of  counterfeit  goods:  (1) 
The  seizure,  forfeiture,  and  destruction 
of  merchandise  bearing  a  counterfeit 
mark  under  19  U.S.C.  1526(e)  (section 
1526(e)),  as  amended  by  section  9  of  the 
ACPA,  and  (2)  the  imposition  of  a  civil 
fine  under  19  U.S.C.  1526(f)  (section 
1526(f)),  a  new  section  of  law  created 
under  section  10  of  the  ACPA. 

Under  section  1526(e),  merchandise 
bearing  a  counterfeit  mark  that  is  seized 
and  forfeited  must  be  destroyed  except 
where  the  merchandise  is  not  unsafe  or 
a  hazard  to  health  and  the  trademark 
owner  has  consented  to  its  disposal  by 
one  of  several  alternative  methods  (see 
sections  1526(e)(1),  (2)  and  (3)).  This 
provision  ensures  that  a  violator  cannot 
regain  possession  of  the  forfeited  goods 
and  distribute  them  in  some  other 
manner  (including  making  another 
attempt  to  import  them  at  another  U.S. 
port  or  into  another  country).  Under 
section  1526(f)(1),  a  civil  fine  is  assessed 
against  any  person  who  directs,  assists 
financially  or  otherwise,  or  aids  and 
abets  the  importation  of  merchandise  for 
sale  or  public  distribution  that  is  seized 
under  section  1526(e).  Section  1526(f)(2) 
provides  for  a  fine  for  the  first  seizure 
in  an  amount  up  to  the  value  the 
imported  merchandise  would  have  had 
if  it  were  genuine,  according  to  the 
manufacturer's  suggested  retail  price 
(MSRP).  Section  1526(f)(3)  provides  for 
a  fine  for  subsequent  seizures  in  the 
amount  of  up  to  twice  the  value  the 
imported  merchandise  would  have  had 
if  it  were  genuine,  according  to  the 
MSRP. 

On  November  17, 1997,  Customs 
published  interim  regulations  in  the 
Federal  Register  (62FR61231)to 
amend  §  133.25  of  the  Customs 
Regulations  (19  CFR  133.25)  to  reflect 
the  ACPA's  amendment  of  19  U.S.C. 
1526.  The  interim  amendments  were 
adopted  as  a  final  rule  published  in  the 
Federal  Register  (63  FR  51296)  on 
September  25, 1998.  A  final  rule 
document  published  in  the  Federal 
Register  (64  FR  9058)  on  February  24, 
1999,  redesignated  §  133.25  as  §  133.27. 

Under  §  133.27  of  the  Customs 
Regulations  (19  CFR  133.27),  Customs 


may  impose  a  civil  fine,  in  addition  to 
any  other  penalty  or  remedy  authorized 
by  law,  against  any  person  who  directs, 
assists  financially  or  otherwise,  or  aids 
and  abets  the  importation  of 
merchandise  bearing  a  counterfeit  mark 
that  is  seized  under  §  133.21  (and  19 
U.S.C.  1526(e)).  Under  §  133.27(a),  the 
fine  imposed  for  the  first  violation 
(seizure)  will  not  be  more  than  the 
domestic  value  of  the  merchandise  (as 
set  forth  in  §  162.43(a))  as  if  it  had  been 
genuine,  based  on  the  MSRP  of  the 
genuine  merchandise  at  the  time  of 
seizure.  Under  §  133.27(b),  the  fine 
imposed  for  subsequent  violations  will 
not  be  more  than  twice  the  domestic 
value  of  the  merchandise  as  if  it  had 
been  genuine,  based  on  the  MSRP  of  the 
genuine  merchandise  at  the  time  of 
seizure. 

Upon  review  of  §  133.27,  Customs  has 
determined  that  the  language  of  the 
regulation  is  inconsistent  with  the 
language  of  section  1526(f).  The 
regulation  employs  the  term  "domestic 
value"  (of  the  merchandise)  while  the 
statute  does  not  use  that  term. 
Moreover,  because  the  MSRP  is 
exclusive  of  any  sale  or  markdown  of  a 
good  at  retail,  it  is  usually  greater  than 
the  good's  domestic  value.  Therefore, 
setting  the  maximum  amount  of  a  civil 
fine  by  means  of  a  formula  that  includes 
both  the  domestic  value  of  the 
merchandise  and  the  value  of  genuine 
merchandise  according  to  the  MSRP  is 
confusing  and  contributes  to 
misimderstanding  by  both  Customs 
personnel  and  the  public. 

A  review  of  the  regulatory  history 
indicates  that  Customs,  in  using  the 
term  "domestic  value"  in  §  133.27 
(§  133.25  when  pubUshed  as  a  final  rule 
on  September  25,  1998),  relied  on  19 
U.S.C.  1606  (section  1606)  and 
§  162.43(a)  of  the  Customs  Regulations 
(19  CFR  162.43(a)).  Section  1606 
provides  that  Customs  will  determine 
the  domestic  value  of  merchandise 
seized  under  the  Customs  laws  at  the 
time  and  place  of  appraisement.  Section 
162.43(a)  provides  that  "domestic 
value"  as  used  in  section  1606  means 
the  price  for  which  seized  or  similar 
property  is  freely  offered  for  sale  at  the 
time  and  place  of  appraisement  and  in 
the  ordinary  course  of  trade. 

While  this  "domestic  value 
appraisement  rule"  of  section  1606  and 
§  162.43(a)  is  applicable  in  various 
circumstances  involving  merchandise 
seized  imder  the  Customs  laws,  its 
application  is  qualified.  Under  19  U.S.C. 
1600,  the  procedures  set  forth  in  19 
U.S.C.  1602  through  1619,  including  the 
use  of  domestic  value  as  laid  out  in 
section  1606,  apply  to  seizures  of 
property  imder  any  law  enforced  or 
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administered  by  Customs  unless  such 
law  specifies  different  procedures. 
Section  1526(f),  however,  specifies  a 
different  procedure  for  imposing  civil 
fines  for  the  importation  of  merchandise 
bearing  a  counterfeit  mark.  Therefore, 
the  formula  for  civil  fines  set  forth  in 
section  1526(f)  is  controlling,  and  the 
domestic  value  appraisement  rule  of 
section  1606  and  §  162.43(a)  does  not 
apply  for  that  purpose. 

Based  on  the  foregoing,  Customs 
believes  that  the  term  "domestic  value" 
should  be  removed  from  §  133.27, 
leaving  "manufacturer's  suggested  retail 
price"  as  the  applicable  measiue  of  the 
penalty.  The  result  would  be  that  the 
formula  for  setting  the  maximum  civil 
fine  under  the  regulation  would  more 
closely  follow  the  language  of  the 
statute.  This  would  clarify  for  Customs 
personnel  and  the  importing  public  the 
limit  of  a  civil  fine  and  would  enhance 
uniformity  in  Customs  assessment  of 
fines  when  merchandise  bearing  a 
counterfeit  mark  is  imported  and  seized. 
In  addition,  as  the  MSRP  of  a  given 
article  (in  this  case  the  genuine  article 
that  corresponds  to  imported 
merchandise  bearing  a  counterfeit  mark) 
is  normally  greater  than  its  domestic 
value,  because  MSRP  excludes  retail 
sales  and  markdowns,  civil  fines  based 
on  the  MSRP  will  normally  be  greater. 
Thus,  uniform  application  of  the 
regulation  will  ensiu^  that  the 
Congressional  intent  in  enacting  section 
1526(f),  i.e.,  to  enhance  deterrence  of 
trade  in  counterfeit  goods,  is  imiformly 
served. 

Customs  notes  that  guidelines  for  the 
mitigation  of  penalties  assessed  imder 
section  1526(f)  and  §  133.27  were 
published  in  T.D.  99-76  (33  Cust.  Bull. 
No.  43,  October  27, 1999).  However,  as 
the  guidelines  also  use  the  term 
"domestic  value"  in  the  same  manner  as 
§  133.27,  if  the  proposed  rule  is  adopted 
as  final.  Customs  will  modify  the 
guidelines  to  more  closely  adhere  to  the 
language  of  section  1526(f). 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  Asignificant  regulatory 
action"  as.specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

The  proposed  amendment,  if  adopted 
as  final,  will  result  in  the  language  of 
the  regulation  more  closely  adhering  to 
the  language  of  the  statute,  thus 
clarifying  the  maximum  amount 
Customs  can  assess  for  a  civil  fine  when 
merchandise  bearing  a  coimterfeit  mark 
is  imported  and  seized.  Pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.).  it  is  certified 
that  the  proposed  amendment,  if 


adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  proposed  amendment  is  not  subject 
to  the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Coiu-ad,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  persoimel  from  other  offices 
contributed  in  its  development. 

List  of  Subjects  in  19  CFR  Part  133 

Coimterfeit  goods.  Penalties,  Seiziues 
and  forfeitures.  Trademarks. 

Proposed  Amendment  to  the 
Regidations 

For  the  reasons  stated  in  the 
preamble,  it  is  proposed  to  amend  part 
133  of  the  Customs  Regulations  (19  CFR 
part  133)  as  follows: 

PART  133— TRADEMARKS,  TRADE 
NAMES,  AND  COPYRIGHTS 

1.  The  authority  citation  for  part  133 
continues  to  read,  in  part,  as  follows: 

Authority:  17  U.S.C.  101,  601,  602,  603;  19 
U.S.C.  66,  1624;  31  U.S.C.  9701. 


2.  Section  133.27  is  revised  to  read  as 
follows: 

§  1 33,27  Civil  fines  for  those  involved  in 
the  importation  of  merchandise  bearing  a 
counterfeit  mark. 

In  addition  to  any  other  penalty  or 
remedy  authorized  by  law.  Customs 
may  impose  a  civil  fine  under  19  U.S.C. 
1526(f)  on  any  person  who  directs, 
assists  financially  or  otherwise,  or  aids 
and  abets  the  importation  of 
merchandise  for  sale  or  public 
distribution  that  bears  a  counterfeit 
mark  resulting  in  a  seizure  of  the 
merchandise  under  19  U.S.C.  1526(e) 
(see  §  133.21  of  this  subpart),  as  follows: 

(a)  First  violation.  For  the  first  seiziire 
of  merchandise  under  this  section,  the 
fine  imposed  will  not  be  more  than  the 
value  the  merchandise  would  have  had 
if  it  were  genuine,  according  to  the 
manufacturer's  suggested  retail  price  at 
the  time  of  seizure. 

(b)  Subsequent  violations:  For  the 
second  and  each  subsequent  seizure 
under  this  section,  the  fine  imposed  will 
not  be  more  than  twice  the  value  the 
merchandise  would  have  had  if  it  were 
genuine,  according  to  the 


manufacturer's  suggested  retail  price  at 
the  time  of  seiziu-e. 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  June  3,  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-14287  Filed  6-6-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  141  and  151 
RIN  151S-AD05 

Conditional  Release  Period  and 
Customs  Bond  Obligations  for  Food, 
Drugs,  Devices,  and  Cosmetics 

agency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  docimient  proposes  to 
amend  the  Customs  Regulations  to 
clarify  the  responsibilities  of  importers 
of  food,  drugs,  devices,  and  cosmetics 
imder  Customs  entry  bond  and  to 
provide  a  reasonable  period  of  time  to 
allow  the  Food  and  Drug 
Administration  to  perform  its 
enforcement  functions  with  respect  to 
these  articles.  The  proposed 
amendments  provide  for  a  specific 
conditional  release  period  for  any  food, 
drug,  device,  or  cosmetic  which  has 
been  released  under  bond  and  for  which 
admissibility  is  to  be  determined  under 
the  provisions  of  the  Food,  Drug  and 
Cosmetic  Act.  The  proposed 
amendment  also  clarifies  the  amount  of 
liquidated  damages  that  may  be 
assessed  when  there  is  a  breach  of  the 
terms  and  conditions  of  the  Customs 
bond.  The  document  also  proposes  to 
amend  the  Customs  Regulations  to 
authorize  any  representative  of  the  Food 
and  Drug  Administration  (FDA)  to 
obtain  a  sample  of  any  food,  drug, 
device,  or  cosmetic,  the  importation  of 
which  is  governed  by  section  801  of  the 
Food,  Drug  and  Cosmetic  Act,  as 
amended  (21  U.S.C.  381). 
DATES:  Comments  must  be  received  on 
or  before  August  6,  200i2. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
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Service,  1300  Peimsylvania  Avenue, 
NW,  3rd  Floor,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin,  Office  of  Regulations 
and  Rulings,  Penalties  Branch  (202- 
927-2344). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  801  of  the  Food,  Drug  and 
Cosmetic  Act,  as  amended  (21  U.S.C. 
381),  and  the  regulations  promulgated 
under  that  statute,  provide  the  basic 
legal  framework  governing  the 
importation  of  foodstuffs  into  the 
United  States.  Under  21  U.S.C.  381(a), 
the  Secretary  of  the  Treasury  will 
deliver  to  the  Secretary  of  Health  and 
Human  Services,  upon  request,  samples 
of  food,  drugs,  devices,  and  cosmetics 
which  are  being  imported  or  offered  for 
import.  The  Secretary  of  Health  and 
Human  Services  is  authorized  under 
section  381(a)  to  refuse  admission  of, 
among  other  things,  any  article  that 
appears  from  the  examination  or 
otherwise  to  be  adulterated  or 
misbranded  or  to  have  been 
manufactiu'ed,  processed,  or  packed 
under  insanitary  conditions.  In 
addition,  the  Secretary  of  the  Treasury 
is  required  by  section  381(a)  to  cause 
the  destruction  of  any  article  refused 
admission  unless  the  article  is  exported, 
under  regulations  prescribed  by  the 
Secretary  of  the  Treasxu7,  within  90 
days  of  the  date  of  notice  of  the  refusal 
or  within  such  additional  time  as  may 
be  permitted  pursuant  to  those 
regulations. 

Under  21  U.S.C.  381(b),  pending 
decision  as  to  the  admission  of  an 
article  being  imported  or  offered  for 
import,  the  Secretary  of  the  Treasury 
may  authorize  delivery  of  that  article  to 
the  owner  or  consignee  upon  the 
execution  by  him  of  a  good  and 
sufficient.bond  providing  for  the 
payment  of  liquidated  damages  in  the 
event  of  default,  as  may  be  required 
pvirsuant  to  regulations  of  the  Secretary 
of  the  Treasury.  In  addition,  section 
381(b)  allows  the  owner  or  consignee  in 
certain  circumstances  to  take  action  to 
bring  an  imported  article  into 
compliance  for  admission  purposes 
under  such  bonding  requirements  as  the 
Secretary  of  the  Treasury  may  prescribe 
by  regulation. 

Based  upon  the  above  statutory 
provisions,  imported  foods,  drugs, 
devices,  and  cosmetics  are  conditionally 
released  under  bond  while 
determinations  as  to  admissibility  are 
made;  see  §  12.3  of  the  Customs 
Regulations  (19  CFR  12.3).  Under 
current  §  141.113(c)  of  the  Customs 
Regulations  (19  CFR  141.113(c)), 


Customs  may  demand  the  return  to 
Customs  custody  of  most  types  of 
merchandise  that  fail  to  comply  vdth 
the  laws  or  regulations  governing  their 
admission  into  the  United  States  (also 
referred  to  as  the  redelivery  procedure). 

The  condition  of  the  basic 
importation  and  entry  bond  contained 
in  §  113.62(d)  of  the  Customs 
Regulations  (19  CFR  113.62(d))  sets 
forth  the  obligation  of  the  importer  of 
record  to  timely  redeliver  released 
merchandise  to  Customs  on  demand 
and  provides  that  a  demand  for 
redelivery  will  be  made  no  later  than  30 
days  after  the  date  of  release  of  the 
merchandise  or  30  days  after  the  end  of 
the  conditional  release  period, 
whichever  is  later.  Under  current 
procedures,  when  imported 
merchandise  is  refused  admission  by 
the  FDA,  Customs  issues  a  notice  of 
redelivery  in  order  to  establish 
liquidated  damages  if  the  importer  of 
record  fails  to  export,  destroy,  or 
redeliver  the  refused  merchandise  in  the 
time  period  prescribed  in  that  notice  of 
redelivery. 

Customs  has  taken  the  position  in 
C.S.D.  86-21  that  the  term  "end  of  the 
conditional  release  period"  in  19  CFR 
113.62(d)  has  reference  to  a  set  time 
limitation  that  is  -either  established  by 
regulation  (see,  for  example,  19  CFR 
141.113(b)  which  prescribes  a  180-day 
conditional  release  period  for  purposes 
of  determining  the  correct  country  of 
origin  of  imported  textiles  and  textile 
products)  or  is  established  by  express 
notification  to  the  importer  of  record. 
The  end  of  the  conditional  release 
period  does  not  refer  to  the  liquidation 
of  the  entry  covering  the  imported 
merchandise. 

In  light  of  the  above  authorities. 
Customs  now  proposes  to  amend  the 
regulations  to  provide  for  a  specific 
conditional  release  period  for 
merchandise  for  which  the  FDA  is 
authorized  to  determine  admissibility. 
The  proposed  changes  will  clarify 
importers'  responsibilities  imder  the 
bond,  provide  a  reasonable  period  of 
time  to  allow  the  FDA  to  perform  its 
enforcement  functions,  and  provide 
finality  to  the  process. 

Proposed  Regulatory  Changes 

This  document  proposes  to  make  the 
following  specific  changes  to  the 
Customs  Regulations  to  address  these 
points: 

1.  It  is  proposed  to  redesignate  some 
paragraphs  in  §  141.113  due  to  the 
addition  of  a  new  paragraph  (c),  which 
will  provide  for  a  specific  conditional 
release  period  of  180  days  for  any  food, 
drug,  device,  or  cosmetic.  The  FDA  will 
have  this  time  period  to  make  its 


determination  of  admissibility.  Similar 
to  the  case  of  textiles  and  textile 
products  mentioned  above,  the 
proposed  amendment  specifies  a  180- 
day  conditional  release  period  but  also 
provides  for  a  shorter  period  if  FDA 
makes  a  determination  of 
inadmissibility  before  the  expiration  of 
that  180-day  period.  It  is  noted  that  as 
a  codsequence  of  this  new  text,  under 
19  CFR  113.62(d),  a  demand  for 
redelivery  could  be  made  up  to  210  days 
(that  is,  180  days  plus  30  days)  after  the 
date  of  release  of  the  merchandise.  The 
proposed  regulation  will  also  make  clear 
that  the  failiu«  to  redeliver  merchandise 
will  result  in  the  assessment  of 
liquidated  damages  equal  to  three  times 
the  value  of  the  merchandise  or  equal  to 
the  domestic  value  of  merchandise  in 
those  instances  where  the  port  director 
has  required  a  bond  equal  to  the 
domestic  value  as  permitted  by  current 
§12.3. 

2.  It  is  proposed  to  amend  §  151.10  of 
the  Customs  Regulations  (19  CFR 
151.10)  to  authorize  a  representative  of 
the  FDA  to  obtain  samples  of  food, 
drugs,  devices,  and  cosmetic  products 
covered  by  the  Food,  Drug  and  Cosmetic 
Act. 

Comments 

Before  adopting  these  proposed 
regulatory  amendments  as  a  final  rule, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs,  including  comments  on  the 
clarity  of  this  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103, 11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
N.W.,  3rd  Floor,  Washington,  DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the  proposed 
amendments,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  regulatory  amendments 
reflect  current  statutory  requirements, 
and  they  will  not  require  any  additional 
action  on  the  part  of  the  public  but 
rather  are  intended  to  facilitate  Customs 
enforcement  efforts  involving  existing 
import  requirements.  Accordingly,  the 
proposed  amendments  are  not  subject  to 
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the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Furthermore,  this  dociunent  does  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.O. 
12866. 

List  of  Subjects 

19  CFR  Part  141 

Bonds,  Customs  duties  and 
inspection.  Entry  procedures,  Imports, 
Prohibited  merchandise.  Release  of 
merchandise. 

19  CFR  Part  151 

Customs  duties  and  inspection, 
Examination,  Sampling  and  testing, 
Imports,  Laboratories,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  parts  141  and  151  of 
the  Customs  Regulations  (19  CFR  part 
141  and  151)  as  set  forth  below. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  authority  citation  for  part  141 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66.  1448, 1484.  1624. 

*  ■      *         •         *         • 

Section  141.113  also  issued  \mder  19 
U.S.C.  1499, 1623. 

2.  Section  141.113  is  amended  as 
follows: 

a.  Redesignate  current  paragraphs  (c) 
through  (h)  as  paragraphs  (d)  through 

(i). 

b.  Add  a  new  paragraph  (c),  and 

c.  Amend  redesignated  paragraph  (d) 
by  removing  the  words  "(a)  or  (b)"  and 
adding  "(a),  (b),  or  (c)"  after  the  words 
"for  any  reason  not  enumerated  in 
paragraph."  New  paragraph  (c)  reads  as 
follows: 

§141.113    Recall  of  merctiandise  released 
from  Customs  custody. 

***** 

(c)  Food,  drugs,  and  cosmetics.  For 
piuposes  of  determining  the 
adinissibility  of  any  food,  drug,  device, 
and  cosmetic  imported  pursuant  to 
section  801  of  the  Food,  Drug  cmd 
Cosmetic  Act  (21  U.S.C.  381),  as 
amended,  the  release  from  Customs 
custody  of  any  such  product  will  be 
deemed  conditional  during  the  180-day 
period  following  the  date  of  release.  If 
before  the  end  of  the  180-day  period  the 
Food  and  Drug  Administration  (FDA) 
finds  that  a  food,  drug,  device,  or 
cosmetic  is  not  entitled  to  admission 
into  the  commerce  of  the  United  States, 
it  will  communicate  that  fact  to  the  port 
director  who  will  demand  the  redelivery 


of  the  product  to  Customs  custody. 
Customs  will  issue  a  notice  of  redelivery 
within  30  days  from  the  date  the 
product  was  refused  admission  by  the 
FDA.  The  demand  for  redelivery  may  be 
made  contemporaneously  with  the 
notice  of  refusal  issued  by  the  FDA.  A 
failiue  to  comply  with  a  demand  for 
return  to  Customs  custody  made  imder 
this  paragraph  will  result  in  the 
assessment  of  liquidated  damages  equal 
to  three  times  the  value  of  the 
merchandise  involved  unless  the  port 
director  has  prescribed  a  bond  equal  to 
the  domestic  value  of  the  merchandise 
piusuant  to  section  12.3(b)  of  this 
Chapter. 


PART  151— EXAMINATION, 
SAMPUNG,  AND  TESTING  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  151  is  revised,  and  a  specific 
authority  citation  for  §  151.10  is  added, 
to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Notes  23  and  24,  Harmonized  Tariff  Sciiedule 
of  the  United  States  (HTSUS)),  1624. 

Section  151.10  also  issued  imder  21 
U.S.C.  381; 

***** 

2.  In  §  151.10,  add  a  sentence  at  the 
end  of  the  text  to  read  as  follows: 

§151.10    Sampling. 

*  *  *  For  piuposes  of  determining 
admissibility,  representatives  of  the 
Food  and  Drug  Administration  may 
obtain  samples  of  any  food,  drug, 
device,  or  cosmetic,  the  importation  of 
which  is  governed  by  section  801  of  the 
Food,  Drug  and  Cosmetic  Act,  as 
amended  (21  U.S.C.  381). 

Robert  C.  Bonner, 

Commissioner  of  Customs. 
Approved:  June  3,  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-14286  Filed  6-6-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7222-2] 
RIN  2060-AG91 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Generic  Maximum 
Achievable  Control  Technology 
Standards 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule:  amendments. 

SUMMARY:  We  are  proposing  to  amend 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Soiuce 
Categories:  Generic  Maximum 
Achievable  Control  Technology 
Standards  to  revise  the  definition  of  the 
term  "process  vent"  and  to  correct  some 
editorial,  cross-reference,  and  wording 
errors.  In  the  Rules  and  Regulations 
section  of  this  Federal  Register,  we  are 
taking  direct  final  action  on  the 
proposed  amendments  because  we  view 
these  actions  as  noncontroversial,  and 
we  anticipate  no  adverse  comments.  We 
have  explained  our  reasons  for  these 
actions  in  the  preamble  to  the  direct 
final  rule.  If  we  receive  no  significant 
adverse  comments,  we  will  take  no 
further  action  on  this  proposed  rule.  If 
we  receive  significant  adverse 
conunents,  we  will  withdraw  only  those 
provisions  on  which  we  received 
significant  adverse  comments.  We  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  indicating  which 
provisions  will  become  effective  and 
which  provisions  are  being  withdrawn. 
If  part  or  all  of  the  direct  final  rule  in 
the  Rules  and  Regulations  section  of  this 
Federal  Register  is  withdrawn,  all 
public  comments  pertaining  to  those 
provisions  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
If  you  are  interested  in  commenting,  you 
must  do  so  at  this  time. 
DATES:  Comments.  We  must  receive 
written  conunents  by  July  8,  2002, 
unless  a  hearing  is  requested  by  June  17, 
2002.  If  a  hearing  is  requested,  we  must 
receive  written  comments  by  July  22. 
2002. 

Public  Hearing.  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  Jime  17,  2002,  a  public  hearing  will 
be  held  on  June  21,  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  submit  written  conunents  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 


Center  (6102),  Attention  Docket  Niunber 
A-97-17,  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460.  In 
person  or  by  courier,  submit  comments 
(in  duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102)  Attention  Docket  Number 
A-97-17,  Room  M-1500,  U.S.  EPA,  401 
M  Street,  SW.,  Washington,  DC  20460. 
We  request  that  a  separate  copy  of  each 
public  comment  be  sent  to  the  contact 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park,  North  Carolina  at  10:30  a.m. 

Docket.  Docket  No.  A-97-17'contains 
supporting  information  used  in 
developing  the  Generic  MACT 
standards.  The  docket  is  located  at  the 
U.S.  EPA,  401  M  Street,  SW., 
Washington,  DC  20460  in  Room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  W.  Markwordt,  Policy,  Planning, 
and  Standards  Group  (C439-04), 
Emission  Standards  Division,  U.S.  EPA, 
Research  Triangle  Park,  NC  27711, 
telephone  number:  (919)  541-0837, 
electronic  mail  (e-mail): 
markwordt.david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may 
be  submitted  by  electronic  mail  (e-mail) 
to:  a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect  format.  All  comments  and 
data  submitted  in  electronic  form  must 


note  the  docket  number  A-97-17.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  OAQPS  Document 
Control  Officer  (C404-02),  Attn:  Mr. 
David  Markwordt,  U.S.  EPA,  Research 
Triangle  Park,  NC  27711.  The  EPA  will 
disclose  information  identified  as  CBI 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  the  information  may 
be  made  available  to  the  public  without 
further  notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Dorothy  Apple,  U.S. 
EPA  (C439-04).  Research  Triangle  Park, 
NC  27711.  telephone  (919)  541-4487,  at 
least  2  days  in  advance  of  the  public 
hearing.  Persons  interested  in  attending 
the  public  hearing  must  also  call  Ms. 
Dorothy  Apple  to  verify  the  time,  date, 
and  location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  argiunents  concerning  this  proposed 
amendment. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
we  considered  in  developing  this 


rulemaking.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  help 
you  to  readily  identify  and  locate 
documents  so  that  you  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  will  serve  as 
the  record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act.)  You  may  obtain  the  regulatory 
text  and  other  materials  related  to  this 
rulemaking  which  are  available  for 
review  in  the  docket  or  copies  may  be 
mailed  on  request  fi^m  the  Air  Docket 
by  calling  (202)  260-7548.  We  may 
charge  a  reasonable  fee  for  copying 
docket  materials.  You  may  also  obtain 
docket  indexes  by  facsimile,  as 
described  on  the  Office  of  Air  and 
Radiation,  Docket  and  Information 
Center  Website  at 
http://www.epa.gov/airprogm/oar/ 
docket/ faxlist.html. 

Woridwide  Web  (WWW),  to  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule 
will  also  be  available  through  the 
WWW.  Following  signatiue,  a  copy  of 
this  action  will  be  posted  on  the  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at 
http://wvirw.epa.gov/ttn/oarpg.  The  TTN 
at  EPA's  website  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  affected  by  this 
action  include: 


Category 


Industry 


Industry 


NAICS* 


325199 


325186 


Regulated  entities 


Producers  of  homopolymers  and/or  copolymers  of  alternating  oxymefhylene  units. 

Producers  of  either  acrylic  fiber  or  modacrylic  fiber  synthetics  composed  of  acrylonitrile  (AN)  units. 

Producers  of  polycarbonate. 

Producers  of,  and  recoverers  of  HP  by  reacting  calcium  fluoride  with  sulfuric  acid.  For  the  purpose  of 
Implementing  the  rule,  HF  production  i$  not  a  process  that  produces  gaseous  HF  for  direct  reaction 
with  hydrated  aluminum  to  form  aluminum  fluoride  (i.e.,  the  HF  is  not  recovered  as  an  intennediate 
or  final  product  prior  to  reacting  with  the  hydrated  aluminum). 


North  American  Information  Classification  System 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  40  CFR 
§  63.1103  of  the  promulgated  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  these  amendments  to  a 


particular  entity,  consult  the 
appropriate  EPA  Regional  Office 
representative. 

I.  What  Action  Is  EPA  Proposing? 

This  proposal  would  revise  the 
definition  of  "process  vent"  and  make 
changes  to  recordkeeping  requirements 
and  technical  corrections  in  40  CFR  part 
63,  subpart  YY.  For  further  information. 


please  see  the  information  provided  in 
the  direct  final  rulemaking  notice 
located  in  the  Rules  and  Regulations 
section  of  today's  Federal  Register. 
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n.  What  Are  the  Administrative 
Requirements  for  This  Action? 

Regulatory  Flexibility  Act  (UFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  amendments 
on  small  entities,  a  small  entity  is 
defined  as:  (1)  A  small  business  whose 
parent  company  has  fewer  than  1000 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  sdiool  district  or 
special  district  with  a  population  of  less 
than  50,000:  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field. 

We  believe  there  will  be  little  or  no 
impact  on  any  small  entities  because  the 
proposed  rule  amendments  do  not 
impose  additional  requirements  but 
instead  either  eliminate  cross- 
referencing,  editorial,  and  wording 
errors  or  clarify  the  applicability  of 
existing  requirements  of  the  MACT 
standards  established  for  acetal  resins 
production,  acrylic  and  modacrylic  fiber 
production,  hydrogen  fluoride 
production,  and  polycarbonate 
production.  The  Administrator  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  see  the  direct  final  rule 
action  that  is  located  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register  publication. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous  air 
pollutants.  Hazardous  substances. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  23.  2002. 
Christine  Todd  Whitman, 
Administtvtor 

|FR  Doc.  02-13801  Filed  6-6-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7225-3] 

ft 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete 

Tulalip  Landfill  NPL  Site  ftt)m  the 

National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA),  Region  10,  announces  its 
intent  to  delete  the  Tulalip  NPL  Site 
(Site),  which  is  located  in  Snohomish 
County,  Washington,  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  proposed  action.  The 
NPL  constitutes  Appendix  B  of  40  CFR 
part  300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  Tulalip  Tribes  have 
determined  that  the  remedial  action  for 
the  site  has  been  successfully  executed. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
NPL  may  be  submitted  on  or  before  July 
8,  2002. 

ADDRESSES:  Comments  may  be  mailed 
to:  Beverly  Gaines,  EPA  Point  of 
Contact,  U.S.  Environmental  Protection 
Agency,  Region  10, 1200  Sixth  Avenue. 
Mail  Stop,  ECL-110,  Seattle, 
Washington  98101. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  10 
public  docket  which  is  available  for 
reviewing  at:  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  Superfund  Records 
Center,  Seattle,  Washington  98101. 

Information  on  the  site  and  a  copy  of 
the  docket  are  available  for  viewing  at 
the  Information  Repository  which  is 
located  at:  Marysville  Public  Library, 
6120  Grove,  Marysville,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Gaines,  EPA  Point  of  Contact, 
U.S.  Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Mail 
Stop,  ECI^llO,  Seattle.  Washington 
98101;  phone:  (206)  553-1066,  fax:  (206) 
553-0124;  e-mail: 
gaines.beverly@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 


II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  10  announces  its 
intent  to  delete  the  Tulalip  Landfill  Site, 
which  is  located  in  Snohomish  County, 
Washington,  from  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  EPA  and  the  Tulalip  Tribes  have 
determined  that  the  remedial  action  for 
the  site  has  been  successfully  executed. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  site  for  thirty  (30) 
days  after  publication  of  this  document 
in  the  Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  EPA  is  using  for  this  action. 
Section  IV  discusses  the  Tulalip 
Landfill  Site  and  explains  how  the  site 
meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP     . 
provides  that  sites  may  be  deleted  from, 
or  recategorized  on  the  NPL,  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a  site 
from  the  NPL,  EPA  shall  consider,  in 
consultation  with  the  Tulalip  Tribes, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required;  or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate,  or 

(iii)  The  Remedial  Investigation  has 
shown  that  the  site  poses  no  significant 
threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
imrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 


at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
additional  remedial  actions.  Whenever 
there  is  a  significant  release  from  a 
deleted  site  from  the  NPL,  the  site  may 
be  restored  to  the  NPL  without 
application  of  the  Hazard  Ranking 
system. 

In  the  case  of  this  site,  the  selected 
remedy  is  protective  of  human  health 
and  the  environment  and  complies  with 
Federal,  State,  and  Tribal  requirements 
that  are  legally  applicable  or  relevant 
and  appropriate  to  the  remedial  action. 

ni.  Deletion  Procedures 


I  The  following  procedures  were  used 
for  the  intended  deletion  of  this  site:  (1) 
All  appropriate  response  under  CERCLA 
has  been  implemented  and  no  further 
action  by  EPA  is  appropriate;  (2)  the 
Tulalip  Tribes  have  concurred  with  the 
proposed  deletion  decision;  (3)  a  notice 
has  been  published  in  the  local 
newspapers  and  has  been  distributed  to 
appropriate  federal,  state,  tribal,  and 
local  officials  and  other  interested 
parties  annoimcing  the  commencement 
of  a  30-day  public  comment  period  on 
EPA's  Notice  of  Intent  to  Delete;  and  (4) 
all  relevant  documents  have  been  made 
available  in  the  local  site  information 
repositories. 

•    Deletion  of  the  site  from  the  NPL  does 
not  in  itself,  create,  alter  or  revoke  any 
Individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
section  II  of  this  notice.  Sec. 
300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions. 

For  deletion  of  this  site.  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
public  comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  the  Regional  Office. 

IV.  Basis  for  Intended  Site  Deletion 

The  foUovnng  site  siunmary  provides 
the  Agency's  rationale  for  the  proposal 
to  delete  this  Site  from  the  NPL. 


Site  Background  and  History 

The  Site  is  located  within  the  Tulalip 
Indian  Reservation  on  approximately 
147  acres  of  North  Ebey  Island  in  the 
Snohomish  River  delta,  between 
Marysville  and  Everett,  Washington. 
North  Ebey  Island  is  bordered  by  Ebey 
Slough  to  the  north  and  Steamboat 
Slough  to  the  south.  The  Seattle 
Disposal  Company  operated  the  landfill 
from  1964  imtil  1979.  under  a  lease 
from  the  Tulalip  Tribes.  The  landfill 
received  primarily  commercial  and 
construction  waste.  Three  to  foiu: 
million  tons  of  waste  is  currently 
contained  within  the  landfill  which  is 
also  considered  the  soiux:e  area.  The 
landfill  was  subsequently  closed  and  a 
perimeter  berm  was  constructed.  The 
surface  of  the  landfill  was  graded  and 
cover  soils  were  placed  at  thickness 
ranging  from  1  to  12  feet.  However, 
insufficient  grading  of  this  cover 
material  resulted  in  poor  drainage  and 
allowed  precipitation  to  collect  and 
eventually  infiltrate  the  landfill  surface. 
As  a  result,  a  pool  of  contaminated 
groimdwater  (leachate)  formed  within 
the  landfill. 

EPA  performed  a  background 
exceedance  evaluation  to  compare 
concentrations  of  soil  and  sediment 
contamination  in  the  off-source  area 
with  regional  soil  and  sediment 
background  concentrations. 
Contaminants  in  the  off-source  area 
found  to  exceed  background 
concentrations  include  aluminum, 
arsenic,  chromium,  and  manganese. 
Concentrations  of  metals  in  wetland  soil 
were  highest  in  the  areas  surrounding 
most  of  the  leachate  seeps  adjacent  to 
the  landfill  berm.  Due  to  the  risk  to 
human  health  and  the  environment 
posed  by  the  site,  the  Tulalip  Landfill 
was  listed  on  the  NPL  on  April  25, 1995. 

Selected  Remedy 

In  1996  EPA  signed  the  interim 
Record  of  Decision  (ROD)  for  the 
Tulalip  Landfill  Source-area  (the 
landfill).  A  presumptive  remedy 
(landfill  cover  system)  was  selected 
which  expedited  the  design  and 
construction  of  the  on-source  remedy.  In 
September  1998  EPA  signed  the  Final 
Record  of  Decision  for  the  Tulalip 
Landfill  Superfund  Site  On-Source  and 
Off-Source  Remedial  Action.  This 
Record  of  Decision  documented  the 
selection  of  the  final  remedy  for  both 
the  on-source  and  off-source  areas  of  the 
site  as  described  below: 

On-Source  Remedy 

The  interim  on-source  remedy 
presented  in  the  March  1,  1996,  Record 
of  Decision  was  adopted  as  the  final 


remedy  for  the  on-source  area.  Major 

elements  of  the  remedy  included; 

— Capping  the  landfill  in  accordance 
with  the  Washington  State  Minimum 
Functional  Standards  for  landfill 
source, 

— Installing  a  landfill  gas  collection 
system. 

— Monitoring  the  leachate  mound 
within  the  landfill,  the  perimeter 
leachate  seeps,  and  landfill  gas  to 
ensure  the  selected  remedy  is 
adequately  containing  the  landfill 
wastes, 

— Initiating  restrictions  to  protect  the 
landfill  cap,  and 

— Providing  Tor  operation  and 
maintenance  (O&M)  to  ensure  the 
integrity  of  the  cap  system. 

0£r*8ource  Remedy 

The  remedy  of  the  off-source  area 
(wetlands)  selected  in  the  final  ROD  was 
designed  to  protect  human  health  and 
the  environment  through  the  continued 
implementation  of  placing  isigns  and 
institutional  controls.  The  major 
element  of  the  off-source  remedy 
selected  in  this  ROD  was  to  place  and 
maintain  an  adequate  niunber  of  signs  to 
prohibit  access  to  contaminated  wetland 
areas  and  the  consumption  of  fish  and 
shellfish  from  those  areas. 

Response  Actions 

On  May  6. 1998,  the  remedial  design 
for  the  on-source  cover  system  was 
approved  by  EPA  in  consultation  with 
the  Tulalip  Tribes.  Construction  of  the 
cover  system  began  on  June  18,  1998, 
and  took  slightly  more  than  two  years  to 
complete.  EPA  then  conducted  a  pre- 
final  inspection  on  September  26,  2000, 
in  conjunction  with  the  Tribes,  and 
developed  a  punch  list  of  outstanding 
items.  Those  items  were  addressed  in 
early  October  2000,  and  the  final  walk- 
through was  conducted  on  October  17, 
2000.  At  the  time,  EPA  in  consultation 
with  the  Tribes,  determined  that  the 
constructed  remedy  was  operational  and 
functional. 

The  following  remedial  activities 
were  performed  by  Washington  Waste 
Hauling  &  Recycling,  according  to 
design  specifications  set  forth  in  the 
1998  Remedial  Design  package. 
— Regrading  and  preparing  a  crowned 
shaped  sub-base  over  the  entire  site 
by  excavating  and  relocating  waste 
(approximately  440,000  cy)  and 
importing  a  significant  amount  of 
clean  fill  (approximately  410,000  cy). 
— Constructing  a  passive  gas  collection 
system  in  the  waste  so  that  a  gas 
treatment  system  could  easily  be 
added  later  if  necessary. 
— Placing  and  compacting  8  12" 
foundation  layer  (sand)  over  the  sub-    . 
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base  and  gas  collection  system 
(approximately  320,000  cy). 

— Constructing  a  liner  system 

(approximately  150  acres)  over  the 
foundation  layer.  The  liner  system 
includes  a  flexible  membrane  liner  to 
minimize  infiltration  of  water  into  the 
landfill,  a  geonet  for  drainage,  and 
geotextile  protective  liner. 

—Placing  a  12"  layer  of  topsoil  (280,000 
cy)  over  the  liner  system,  construction 
of  a  surface  water  drainage  system, 
and  revegetating  the  landfill. 

— Constructing  a  locked  gate  entrance  to 
restrict  the  access  of  unauthorized 
persons  and  equipment,  and  posting 
appropriate  warning  signs. 

The  Tribes  have  adopted  an 
enforceable  tribal  ordinance  and  have 
placed  signs  prohibiting  access  to  and 
the  consumption  of  shellfish  in  the 
nearby  wetlands.  The  Tribe  has  also 
adopted  deed  restrictions  and  signed  a 
consent  decree  which  prevents  activities 
that  may  distiub  the  integrity  of  the  cap. 

Operation  and  Maintenance 

Monitoring  has  been  and  will 
continue  to  be  conducted  quarterly  for 
landfill  gas  and  leachate  seeps,  and 
monthly  for  leachate  levels.  The 
Operations  and  Maintenance  (O&M) 
Plan  was  approved  on  June  6,  2001. 
O&M  activities  to  be  performed  include 
monthly  site  inspections  for  the  first 
year  and  then  quarterly  inspections 
thereafter.  Items  to  be  inspected  include 
landfill  grades  (siuveys),  surface  water 
control  systems,  erosion,  vegetation, 
infiltration  collection  system,  gas 
collection  system,  roads,  piezometers, 
site  security  and  signs. 

The  certificate  of  completion  was 
issued  on  February  20,  2001.  O&M  will 
be  conducted  for  a  minimum  of  30  years 
from  that  date,  the  first  foiu  years  by 
Washington  Waste  Hauling  and 
Recycling  and  the  next  26  years  by  the 
Tulalip  Tribes.  Currently,  the  Tribes  do 
not  have  plans  for  any  specific  futvire 
use  of  the  site. 

Five-Year  Review 

The  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA  or  Superfund)  requires  a 
five-year  review  of  all  sites  with 
hazardous  substances  remaining  above 
the  health-based  levels  for  imrestricted 
use  of  the  site.  Since  the  cleanup  of  the 
Tulalip  Landfill  has  hazardous 
substances  remaining  at  the  site  above 
levels  that  allow  imlimited  use  and 
unrestricted  exposure,  a  five-year 
review  will  be  completed  prior  to  June 
18,  2003  (five  years  after  RA  on-site 
mobilization). 


Community  Involvement 

Generally,  the  construction  of  the  on- 
site  landfill  cover  system  was  not  of 
great  interest  to  the  public.  Most  of  the 
public  interest  was  focused  on  the  truck 
hauling  routes  to  and  ft-om  the  site  and 
keeping  road  surfaces  clean.  EPA's 
Regional  community  relations  staff 
conducted  an  active  campaign  to  ensure 
that  the  residents  were  well  informed 
about  the  activities  at  the  site  through 
routine  publication  of  progress  fact 
sheets.  In  response  to  citizen  concerns, 
some  of  the  truck  traffic  was  rerouted 
away  from  certain  areas. 

Applicable  Deletion  Criteria 

EPA  may  delete  a  site  from  the  NPL 
if  "all  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate."  40  CFR  300.425(e)(l)(ii). 
H'A,  with  the  concurrence  of  the 
Tulalip  Tribes,  believe  that  this  criterion 
for  deletion  has  been  met.  Subsequently, 
EPA  is  proposing  deletion  of  this  site 
ftt)m  the  NPL.  Dociunents  supporting 
this  action  are  available  from  the  docket. 

Tribal  Concurrence 

In  a  letter  dated  March  20,  2002, 
Tulalip  Tribes,  concuj  with  the 
proposed  deletion  of  the  Tulalip 
Landfill  Superfund  site  from  the  NPL. 

Dated:  May  24.  2002. 
L.  John  lani, 

Regional  Administrator.  U.S.  EPA.  Region  10. 
[FR  Doc.  02-14209  Filed  6-6-02;  8:45  am] 

BUUNG  CODE  6S60-S0-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  223  and  224 
P.D.  0531 02A] 

Listing  Endangered  and  Threatened 
Wildlife  and  Plants  and  Designating 
Critical  Habitat;  Public  Scoping 
Meetings  on  a  Petition  to  List  Atlantic 

White  Marlin  (Tefrapfurus  a/b/dus) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  scoping  meetings. 

SUMMARY:  NMFS  will  hold  11  public 
scoping  meetings  to  receive  data  and 
comments  regarding  the  status  of  the 
Atlantic  white  marlin. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  meeting  dates. 


ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Bemhart,  727-570-5312;  or 
David  O'Brien,  301-713-1401; 

SUPPLEMENTARY  INFORMATION:  NMFS  is 
conducting  a  status  review  of  Atlantic 
white  marlin  to  determine  whether  this 
species  should  be  provided  protection 
imder  the  Endangered  Species  Act  of 
1973  (ESA).  Status  reviews  are  required 
by  section  4(b)(3)(A)  of  the  ESA, 
whenever  a  listing  petition  for  a  species 
is  found  to  present  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted.  On 
September  4,  2001,  NMFS  received  a 
petition  from  the  Biodiversity  Legal 
Foundation  (BLF)  and  James  R. 
Chambers  to  list  Atlantic  white  marlin 
as  threatened  or  endangered  throughout 
its  known  range,  and  to  designate 
critical  habitat  under  the  ESA.  On 
December  20,  2001,  NMFS  foimd  that 
the  petition  presented  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted  and 
aimoimced  initiation  of  a  status  review 
(66  FR  65676).  NMFS  also  solicited 
information  and  comments  on  whether 
the  Atlantic  white  marlin  is  endangered 
or  threatened  based  on  the  ESA  listing 
criteria,  during  a  60-day  comment 
period. 

NMFS'  status  review  for  white  marlin 
is  currently  underway.  Within  1  year  of 
the  receipt  of  the  petition  (by  September 
3,  2002),  a  finding  will  be  made  as  to 
whether  listing  the  Atlantic  population 
of  the  white  marlin  as  threatened  or 
endangered  is  weirranted,  as  required  by 
section  4(b)(3)(B)  of  the  ESA.  Under 
section  4(a)(1)  of  the  ESA,  a  species  can 
be  determined  to  be  threatened  or 
endangered  for  any  one  of  the  following 
reasons:  (1)  Present  or  threatened 
destruction,  modification,  or 
curtailment  of  habitat  or  range;  (2)  over- 
utilization  for  commercial,  recreational, 
scientific,  or  educational  purposes;  (3) 
disease  or  predation;  (4)  inadequacy  of 
existing  regulatory  mechanisms;  or  (5) 
other  natural  or  manmade  factors 
affecting  its  continued  existence.  If 
listing  is  found  to  be  warranted  for  the 
white  marlin,  NMFS  would  publish  a 
proposed  rule  and  take  public  comment 
before  taking  any  final  action  on  listing. 

To  maximize  public  involvement  in 
the  status  review  and  to  ensure  that 
NMFS  receives  the  best  available 
conunercial  and  scientific  data  for  its 
listing  determination,  NMFS  will  hold 
11  public  scoping  meetings  to  receive 
additional  data  and  comments  on  the 
status  of  Atlantic  white  marlin  and  the 
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applicability  of  the  ESA's  listing  factors 
to  Atlantic  white  marlin. 

Meeting  Dates,  Times,  and  Locations 

The  public  scoping  meeting  schedule 
is  as  follows: 

Tuesday,  June  11,  2002,  Silver  Spring, 
MD,  7-9  p.m. — Hilton  Silver  Spring, 
8727  Colesville  Road,  Silver  Spring,  MD 
20910; 301-589-5200 

Monday,  June  17,  2002,  Miami,  FL,  7- 
9  p.m. — Sheraton  Biscayne  Bay  Hotel, 
495  Brickell  Avenue,  Miami,  FL  33131; 
305-373-6000 

Tuesday,  June  18,  2002,  Kenner,  LA, 
7-9  p.m. — Hilton  New  Orleans  Airport, 
901  Airline  Highway,  Kenner,  LA 
70062;  504-469-5000 

Wednesday,  Jime  19,  2002,  Panama 
City  Beach,  FL.  7-9  p.m.— Marriott  Bay 
Point  Resort  Village,  4200  Marriott 
Drive,  Panama  City  Beach,  FL  32408; 
850-236-6000 

Thiu-sday,  June  20,  2002,  Orange 
Beach,  AL,  7-9  p.m. — Perdido  Beach 
Resort,  27200  Perdido  Beach  Blvd.. 
Orange  Beach,  AL  36561;  251-981-9811 

Monday,  Jime  24,  2002,  Charlotte 
Amalie,  St.  Thomas,  USVI,  7-9  p.m.— 
Island  Beach  Comber  Hotel,  Lindbergh 
Beach  Road,  Charlotte  Amalie,  St. 
Thomas,  USVI  00802;  340-774-5250 

Monday,  June  24,  2002,  Atlantic 
Beach,  NC,  7:30-9:30  p.m.— Sheraton 
Atlantic  Beach  Oceanfront  Hotel,  2717 
West  Fort  Macon  Road,  Atlantic  Beach, 
NC  28512;  252-240-1155 

Tuesday,  June  25,  2002,  Manteo,  NC, 
7:30-9:30  p.m.— North  Carolina 
Aquarium  Roanoke  Island,  374  Airport 
Road,  Manteo,  NC  27954;  252-473-3496 

Thursday,  June  27,  2002,  Atlantic 
City,  NJ.  7-9  p.m.— Atlantic  City  Center, 
1535  Bacharach  Blvd.,  Atlantic  City,  NJ 
08401;  609-343-4801 

Thiusday,  June  27,  2002,  Fairhaven, 
MA,  7-9  p.m. — The  Harborfront  Center, 
110  Middle  Street,  Fairhaven,  MA 
02719:508-997-1281 

Friday,  June  28,  2002,  Berlin,  MD,  7- 
9  p.m.— Ocean  Pines  Library,  11107 
Cathell  Road,  Berlin,  MD  21811;  410- 
208-4014 

^lecial  Accommodations 

These  public  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  David  Bernhart 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

Dated:  June  3,  2002. 
David  Cottingham, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-14363  Filed  6-6-02;  8:45  am) 
BUJNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[1.0.  060302A] 

New  England  Rshery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  3-day  Council  meeting  on  June 
24  through  26,  2002,  to  consider  actions 
affecting  New  England  fisheries  in  the 
U.S.  exclusive  economic  zone  (EEZ). 
DATES:  The  meeting  will  be  held  on 
Monday,  Tuesday,  and  Wednesday, 
June  24,  25,  and  26,  2002.  The  meeting 
will  begin  at  9:00  a.m.  on  Monday  and 
at  8:00  a.m.  on  Tuesday  and 
Wednesday. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Samoset  Resort,  220  Warrenton 
Street,  Rockport,  ME  04856;  telephone 
(207)  594-2511.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  50  Water  Street,  Mill  2, 
Newburyport,  MA  01950;  telephone 
(978)  465-0492. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil, 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Monday,  June  24,  2002 

Following  introductions,  the  Council 
will  consider  approval  of  Skate 
Committee  recommendations 
concerning  outstanding  issues  related  to 
the  submission  of  the  Draft  Skate 
Fishery  Management  Plan  (FMP)  and 
Draft  Environmental  Impact  Statement 
to  NMFS.  The  Council  also  will  review 
and  possibly  approve  the  concept  of 
incorporating  skates  into  the 
multispecies  complex  in  a  futiue 
amendment  to  the  Northeast 
Multispecies  (Groundfish)  FMP.  The 
Council  will  consider  monkfish 
management  issues  for  the  remainder  of 
the  day.  Members  are  scheduled  to 
approve  management  alternatives  for 
inclusion  in  Amendment  2  to  the 
Monkfish  FMP  and  for  purposes  of 
analysis  in  the  associated  Draft 
Supplemental  Environmental  Impact 
Statement.  Measures  will  include,  but 
will  not  be  limited  to,  revisions  to  the 


overfishing  definition  reference  points, 
adjustments  to  the  day-at-sea  program, 
permit  qualification  criteria,  and 
measures  to  reduce  bycatch.  The 
monkfish  discussion  will  include 
review  and  approval  of  the  Habitat 
Committee's  recommendations  for 
minimizing  the  impacts  of  monkfish 
fishing  on  Essential  Fish  Habitat. 

Tuesday,  June  25,  2002 

The  Coimcil  meeting  will  re-convene 
and  begin  with  an  overview  of  the 
measures  under  consideration  to  date 
for  inclusion  in  Amendment  10  to  the 
Atlantic  Sea  Scallop  FMP.  This  will  be 
followed  by  a  discussion  of  a  schedule 
for  Framework  Adjustment  15  to  the 
FMP,  with  a  focus  on  an  adjustment  to 
the  days-at-sea  allocations  and  a 
timeline  for  completion.  The  scallop 
agenda  item  also  will  include  the 
Habitat  Committee's  recommendations 
for  minimizing  the  impacts  of  scallop 
fishing  on  Essential  Fish  Habitat. 
Following  the  completion  of  this 
discussion,  there  will  be  a  short  open 
comment  period  during  which  the 
public  may  offer  remarks  on  subjects 
relevant  to  Council  business,  but  not  on 
the  agenda  for  this  meeting.  The  day 
will  end  with  a  review  of  progress  to 
date  on  the  development  of  Amendment 
13  to  the  Northeast  Multispecies  FMP. 
This  will  include  the  Scientific  and 
Statistical  Committee's 
recommendations  on  the  Reference 
Point  Working  Group  Report  prepared 
by  NMFS  and  the  adoption  of  status 
determination  criteria. 

Wednesday,  June  26,  2002 

The  last  day  of  the  Council  meeting 
will  begin  with  reports  on  recent 
activities  from  the  Council  Chairman 
and  Executive  Director,  the  NMFS 
Regional  Administrator,  Northeast 
Fisheries  Science  Center  and  Mid- 
Atlantic  Fishery  Management  Council 
liaisons,  NOAA  General  Counsel  and 
representatives  of  the  U.S.  Coast  Guard, 
NMFS  Enforcement  and  the  Atlantic 
States  Marine  Fisheries  Commission. 
The  remainder  of  the  Council  meeting 
will  be  spent  on  further  addressing 
issues  associated  with  Amendment  13 
to  the  Northeast  Multispecies  FMP. 
These  include  recommendations  from 
the  Groundfish  Advisory  Panel  on 
alternatives  that  will  address  fishing 
vessel  capacity  in  the  groundfish 
fishery,  and  a  report  from  the 
Groundfish  Plan  Development  Team 
(PDT)conceming  its  progress  to  develop 
management  alternatives  for 
presentation  to  the  Council.  The  PDT 
may  ask  for  further  direction  from  the 
Coimcil  to  complete  its  work. 
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Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Coimcil 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  that  the  public 
has  been  notified  of  the  Coimcil's  intent 
•to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  [see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  June  4.  2002. 

John  H.  Dunnigan 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  02-14364  Filed  &-6-02;  8:45  am] 

BtLUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

NatkHial  Oc«anic  and  Atmospheric 
Administration 

50  CFR  Part  660 
P.D.  052802C] 

Western  Pacific  Rsliery  Management 
Council;  Pubiic  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings/ 

public  hearings. 

summary:  The  Western  Pacific  Fishery 
Management  Council  (Coimcil)  will 
meet  in  June  (see  SUPPLEMENTARY 
INFORMATION  for  specific  times,  dates, 
and  agenda  items). 

ADDRESSES:  The  Council  meeting  will  be 
held  at  the  American  Samoa  Convention 
Center,  Pago  Pago,  American  Samoa 
96799-.  telephone:  684-633-5155;  FAX: 
(684)633-4195. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION: 

Dates  and  Locations 

Public  Hearings 

Public  hearings  will  be  held  at  4  p.m. 
on  Tuesday,  Jime  25,  2002,  for  final 
action  on  revisions  to  the 


comprehensive  Sustainable  Fisheries 
Act  (SFA)  amendment  that  will  define 
overfishing  for  the  pelagic,  bottomfish, 
and  crustacean  fisheries;  at  11  a.m.  on 
Wednesday,  Jiue  26,  2002,  for  final 
action  on  American  Samoa  limited  entry 
options;  and  at  3  p.m.  for  final  action  on 
adjustments  to  the  Northwestern 
Hawaiian  Islands  (NWHI)  bottomfish 
annual  landing  requirements. 

Committee  Meetings 

The  following  Standing  Committees 
of  the  Council  will  meet  on  June  24, 
2002.  Enforcement/ Vessel  Monitoring 
System  (VMS)  from  8  a.m.  to  10  a.m.; 
Fishery  Rights  of  Indigenous  People 
from  9  a.m.  to  10  a.m.;  International 
Fisheries/Pelagics  from  10  a.m.  to  12 
noon;  Precious  Corals  irom  1:30  p.m.  to 
2:30  p.m.;  Crustaceans  from  1:30  p.m.  to 
2:30  p.m.;  Bottomfish  from  2:30  p.m.  to 
4:30  p.m;  Ecosystem  and  Habitat  from 
2:30  p.m.  to  4:30  p.m.;  and  Executive/ 
Budget  and  Program  from  4:30  p.m.  to 
5:30  p.m. 

In  addition,  the  Coimcil  will  hear 
recommendations  from  its  plan  teams, 
SSC,  and  other  ad  hoc  groups.  Public 
comment  periods  will  be  provided 
throughout  the  agenda.  The  order  in 
which  agenda  items  are  addressed  may 
change.  The  Council  will  meet  as  late  as 
necessary  to  complete  scheduled 
business. 

The  agenda  during  the  full  Council 
meeting  will  include  the  items  listed 
here: 

1.  Introductions 

2.  Approval  of  agenda 

3.  Approval  of  112th  meeting  minutes 

4.  Island  reports 

A.  American  Samoa 

B.  Guam 

C.  Hawaii 

D.  Commonwealth  of  the  Northern 
Mariana  Islands 

5.  Federal  fishery  agency  and 
organization  reports 

A.  Department  of  Commerce 
(l)NMFS 

(a)  Southwest  Region,  Pacific  Islands 
Area  Office  (PIAO) 

(b)  Southwest  Fisheries  Science 
Center,  La  JoUa  and  Honolulu 
Laboratories 

(2)  NOAA  General  Counsel, 
Southwest  Region 

(3)  National  Ocean  Service  Fagateli 
Bay  National  Marine  Sanctuary 

B.  Department  of  the  Interior/U.S. 
Fish  and  Wildlife  Service 

C.  U.S.  State  Department 


6.  Enforcement/ Vessel  monitoring 
systems 

A.  Report  on  U.S.  Coast  Guard 
activities  in  American  Samoa 

B.  Report  on  NMFS  activities  in 
American  Samoa 

C.  New  and  developing  surveillance 
technology 

D.  Status  of  violations 

7.  Overview  of  crustacean  fisheries  in 
American  Samoa 

8.  Overview  of  the  precious  coral 
resource  in  American  Samoa 

9.  Comprehensive  SFA  amendment 
revisions 

A.  Overfishing  provisions 

B.  Public  hearing  on  overfishing 
definitions 

In  1998,  the  Council  submitted  a 
comprehensive  amendment  to  all  the 
Council's  fishery  management  plans, 
which  was  generated  in  response  to  the 
1996  re-authorization  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  The  section  of  this  amendment  on 
the  maximum  sustainable  yield  and 
overfishing  reference  control  rules  for 
bottomfish,  crustaceans  and  pelagics 
was  disapproved  by  NMFS.  The  Council 
has  addressed  NMFS'  concerns  about 
this  disapproved  section  of  the  original 
comprehensive  amendment  and  will 
solicit  public  comment  prior  to  taking 
final  action. 

10.  Observer  Program 

A.  NMFS  PL\0 

(i)  American  Samoa 
(ii)  Bottomfish 
(iii)  Hawaii  longline 

B.  Native  Observer  Program 

11.  Guest  Speakers: 

A.  Futive  of  the  American  Samoa 
Canneries 

B.  South  Pacific  Environmental 
Program 

(i)  overview  of  the  program 
(ii)  sea  turtle  conservation 

12.  Pelagic  Fisheries 

A.  1st  quarter  2002  Hawaii  and 
American  Samoa  longline  reports 

B.  American  Samoa  longline  fishery 
(i)  limited  entry  program 

(ii)  public  hearing 

The  Council  will  hold  a  public 
hearing  on  the  preferred  alternative  for 
a  limited  entry  program  for  the 
American  Samoa  longline  fishery,  and 
may  take  final  action  on  this 
management  measure.  The  nimiber  of 
fishing  vessels  participating  in  the 
American  Samoa  longline  fishery 
doubled  in  2001,  and  the  level  of  fishing 
effort  in  terms  of  hooks  set  quadrupled. 
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The  new  entrants  comprised  mainly 
large  conventional  longliners  which  are 
fifty  feet  or  larger,  as  opposed  to  the 
small  30-40  ft  (9.144-12.192  m) 
outboard-powered  alia-catamarans  with 
hand  deployed  longline  gear  with  which 
the  American  Samoa  fishery  originated. 
In  2002  at  the  Council's  request,  NMFS 
implemented  a  50  nm-area  closure 
around  the  American  Samoa  islands 
that  generally  excludes  all  fishing 
vessels  larger  than  50  ft  (15.2  m). 
However  there  are  concerns  about 
unconstrained  entry  of  fishing  vessels 
into  the  American  Samoa  fishery. 
Unlike  Hawaii,  fishing  vessels  in  the 
American  Samoa  fishery  are  confined  to 
fishing  within  the  exclusive  economic 
zone,  and  gear  conflict  and  competition 
for  resources  are  likely  to  increase  as  the 
level  of  fishing  increases.  Consequently, 
the  (i)uncil  intends  to  select  a  preferred 
alternative  for  a  limited  entry  program 
for  the  fishery,  and  wishes  to  solicit 
public  comment  prior  to  making  a 
decision  on  whether  to  proceed  with 
transmittal  of  the  measure  to  NMFS  for 
review  and  approval. 

C.  Annual  report  modules 

D.  Seabird  conservation  and 
management 

E.  Litigation 

F.  Sea  turtle  conservation  and 
management 

(i)  Sea  turtle  resource  around 

American  Samoa 
(ii)  Status  of  new  Biological  Opinion 
(iii)  Report  from  International 

Leatherback  Survival  Conference 

G.  Redrafting  of  Amendment  9  to  the 
Pelagic  Fishery  Management  Plan  for 
shark  management  measures 

H.  International  meetings 

(i)  Tuna  Treaty 

(ii)Second  International  Fishers 
Forum 

I.  Pelagic  Fisheries  Research  Program 
new  projects 

13.  Bottomfish  Fisheries 

A.  Status  of  American  Samoa  fishery 


B.  NWHI  Framework  Action: 
adjustment  to  landing  requirements 

C.  Status  of  Biological- Opinion  and 
Draft  Environmental  Impact  Statement 

D.  Annual  report  modules 

E.  Public  hearing 

The  Council  will  consider  an 
amendment  to  its  Fishery  Management 
Plan  for  Bottomfish  and  Seamount 
Groundfish  Fisheries  of  the  Western 
Pacific  Region  to  modify  the  annual 
landing  requirements  for  permit  renewal 
and  prohibitions  on  the  lease  and 
charter  of  permits  from  the  NWHI 
Ho'omalu  and  Mau  zone  management 
regimes.  The  Council  expects  that  these 
adjustments  will  best  address  the  key 
objectives  to  maintain  opportunities  for 
small  scale  fisheries,  maintain 
availability  of  high-quality  fresh 
bottomfish,  and  balance  harvest 
capacity  with  harvestable  fishery  stocks. 
Given  the  uncertainty  of  the  future 
management  of  these  fisheries  due  to 
the  establishment  of  the  NWHI  Coral 
Reef  Reserve  and  the  pending  National 
Marine  Sanctuary  designation,  the 
Council  will  consider  final  action  on 
suspending  the  permit  renewal 
requirements  until  the  sanctuary 
designation  process  is  complete, 

14.  Fishery  rights  of  indigenous  peoples 

A.  Marine  conservation  plans 

B.  Report  on  Community 
demonstration  projects  program 

C.  Community  development  program 

15.  Program  planning 

A.  Funding 

B.  Sea  turtle  cooperative  research  and 
management  workshop 

C.  NMFS  cooperative  research 

D.  Council/NMFS  long  term  research 
planning  for  the  Western  Pacific  Region 

E.  New  NMFS  Pacific  Island  Region 
structure 

F.  Joint  working  group 

G.  Education  initiatives 


16.  Ecosystems  and  Habitat 

A.  Report  on  the  status  of  the  Coral 
Reef  Ecosystems  Fishery  Management 
Plan 

B.  American  Samoa  Rapid 
Assessment  and  Mapping  Project 

C.  Marine  Protected  Area  Policy 
Working  Group  report 

D.  Reef  fish  stock  assessment  and 
ecosystem  management  workshop 

E.  Invasive  Species 

F.  Essential  fish  habitat  mapping  and 
designations 

17.  Administrative  Matters 

A.  Financial  reports 

B.  Administrative  report 

C.  Meetings  and  workshops 

Other  Business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
dociunent  and  to  any  issue  arising  after 
publication  of  this  document  that 
requires  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Act, 
provided  that  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  3,  2002. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Program  Comment  for  Capehart  and 
Wharry  Era  Army  Family  Houaing  and 
Aaaoclated  Structures  and  Landscape 
Features  (1949-1962) 

agency:  Advisory  Coimcil  on  Historic 

Preservation. 

ACTION:  Notice  of  approval  of  Program 

Comment  on  Army  Capehart  and 

Wherry  Era  Housing. 

summary:  On  May  31,  2002.  the 
Advisory  Coimcil  on  Historic 
Preservation  approved  a  Program 
Comment  that  facilitates  the  Army's 
compliance  with  the  National  Historic 
Preservation  Act  with  regard  to  its 
management  of  its  inventory  of  Capehart 
and  Wherry  Era  family  housing  and 
associated  structures  and  landscape 
features. 

DATES:  The  Program  Comment  goes  into 
effect  on  Jime  7.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Address  all  comments  concerning  this 
Program  Comment  to  David  Berwick. 
Army  Affairs  Coordinator,  Advisory 
Council  on  Historic  Preservation,  1100 
Pennsylvania  Avenue.  NW..  Suite  809. 
Washington,  DC  20004.  Fax  (202)  606- 
8672.  dbermck®achp.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470f. 
requires  Federal  agencies  to  consider 
the  effects  of  this  undertakings  on 
historic  properties  and  provide  the 
Advisory  Council  on  Historic 
Preservation  ("Coxmcil")  a  reasonable 
opportimity  to  comment  with  regard  to 
such  undertakings.  The  Council  has 
issued  the  regiilations  that  set  forth  the 
process  through  which  Federal  agencies 
comply  with  these  duties.  Those 
regulations  are  codified  imder  36  CFR 
part  800  ("Section  106  regulations"). 

The  section  106  regulations,  under  36 
CFR  800.14(e).  provide  that  an  agency 


may  request  the  Council  for  a  "Program 
Comment"  allowing  it  to  comply  with 
section  106  for  a  category  of 
undertakings  in  lieu  of  conducting  a 
separate  review  for  each  individual 
undertaking  under  the  regular  process. 

L  Background 

According  to  the  requirements  for 
obtaining  a  Program  Comment,  the 
Army  formally  requested  the  Council 
conunent  on  Capehart  and  Wherry  Era 
Army  family  housing  and  associated 
structures  and  landscape  features  in  lieu 
of  requiring  separate  reviews  under 
sections  800.4  through  800.6  of  the 
section  106  regulations  for  each 
individual  undertaking.  The  Army 
identified  the  category  of  undertakings 
as  maintenance  and  repair; 
rehabilitation;  layaway  and  mothballing; 
renovation;  demolition;  demolition  and 
replacement;  and  transfer,  sale  or  lease 
out  of  Federal  control,  affecting  Army 
family  housing  built  between  1949  and 
1962  and  termed  "Capehart  and 
Wherry."  The  Army  also  specified  the 
likely  effects  that  these  management 
actions  would  have  on  historic 
properties  and  the  steps  the  Army 
would  take  to  ensure  that  the  effects  are 
taken  into  account.  The  Army  included 
in  their  request  to  the  Council  the 
public  comments  that  it  received  from  a 
30-day  public  comment  opportunity 
provided  through  an  earlier  notice  (67 
FR  2644,  January  18,  2002). 

The  Council  subsequently  published  a 
notice  of  intent  to  issue  the  Program 
Comment  (67  FR  12966.  March  20, 
2002)  and  notified  State  Historic 
Preservation  Officers  ("SHPOs").  the 
National  Conference  of  State  Historic 
Preservation  Officers  ("NCSHPO"), 
Tribal  Historic  Preservation  Officers 
("THPOs"),  and  the  National 
Association  of  Tribal  Historic 
Preservation  Officers,  and  requested 
their  views  on  the  Army's  proposed 
Program  Conunent. 

During  its  May  31.  2002  business 
meeting,  the  Council  membership  (with 
the  Department  of  Defense  recusing 
itself)  voted  unanimously  to  approve 
and  issue  the  Program  Conunent  foimd 
at  the  end  of  this  notice.  The  vote  was 
19  in  favor  of  approving  and  issuing  the 
Program  Comment  and  no  votes  against, 
with  the  Department  of  Defense 
abstaining. 

Neither  the  Council  nor  the  Army 
have  engaged  in  the  particularized 
consultation  with  Indian  Tribes  and 


Native  Hawaiian  organizations, 
pursuant  to  36  CFR  800.14(e)(4),  since 
such  consultation  does  not  seem  to  be 
warranted.  All  Army  actions  considered 
under  this  Program  Comment  will  be 
undertaken  on  Army  property.  The 
Program  Comment  will  not  have 
consequences  for  historic  properties  of 
religious  and  cultural  significance, 
regardless  of  location,  to  any  Indian 
tribe  or  Native  Hawaiian  organization 
since  any  Capehart  and  Wherry  actions 
which  would  affect  these  types  of 
properties  are  specifically  excluded 
under  the  Program  Comment.  ^ 

n.  Response  to  Public  Comments 

At  the  end  of  the  30-day  conunent 
period,  only  foiu  comments  had  been 
filed:  NCSHPO,  the  New  Jersey  SHPO, 
the  National  Trust  for  Historic 
Preservation  ("Trust"),  and  the 
Department  of  Housing  and  Urban 
Development.  The  following  Council 
responses  reflect  significant  comments 
and  the  maimer  in  which  the  Council 
has  modified  the  Program  Comment  to 
respond  to  these  public  comments.  The 
public  comments  are  printed  in  bold 
typeface,  while  the  Council  response 
follows  immediately  in  normal  typeface: 

The  Army's  proposal  will,  in  effiect, 
exempt  one  property  type  from  any  and 
all  future  compliance  with'  section  106. 
The  Program  Comment  process  is  not  an 
exemption.  The  Program  Conunent 
reflects  what  the  Army  must  follow  to 
be  in  compliance  with  section  106. 

The  period  of  significance  for 
Capehart  and  Wherry  Housing  is  less 
than  fifty  years  old.  For  most  properties 
the  passage  of  time  is  considered  to  be 
essential  in  order  to  gain  scholarly 
perspective.  While  the  National  Register 
criteria  allow  for  properties  of 
exceptional  significance  to  be  eligible 
for  the  Register  prior  to  this  50-year 
benchmark,  the  Council  believes  that 
Capehart  Wherry  properties  would 
never  meet  the  significance  test  for  this 
category  of  exceptional  significance. 
Since  these  properties  are  now  on  the 
cusp  of  meeting  the  50-year  benchmark, 
we  believe  it  is  appropriate  for  the  Army 
to  tsike  management  action,  which 
would  reduce  their  administrative  cost 
of  managing  these  resources,  to  comply 
with  Section  106  in  advance  of  meeting 
the  50-year  threshold.  The  Council 
supports  proactive  agency  planning  in 
order  to  reduce  administrative  costs  and 
burdens. 
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Conclusions  reached  about  the  non- 
significance  of  properties  that  are  less 
than  fifty  years  old  are  inherently 
suspect.  The  Council's  notice  of  intent 
states  that  "The  Army  considers  its 
inventory  of  Capehart  and  Wherry 
properties,  including  any  associated 
structiues  and  landscape  features,  to  be 
eligible  for  the  National  Register  of 
Historic  Places  for  the  purposes  of 
section  106  compliance." 

The  Army's  plans  should  receive 
detailed  consideration,  possibly  by  the 
Council  as  a  whole.  The  Council's 
Federal  Agency  Program  Committee 
reviewed  the  Program  Conunent  and 
provided  recommendations  to  the 
Council  membership  for  its  deliberation 
and  vote  at  the  May  31,  2002,  business 
meeting.  As  stated  above,  at  that 
meeting,  the  Council  membership 
discussed  the  Program  Comment  and 
unanimously  voted  to  approve  and  issue 
it. 

SHPOs  from  states  with  significant 
inventories  of  Capehart  Wherry  era 
housing  should  be  invited  to  participate 
in  the  development  of  treatment  plans. 
The  Council  and  the  Army  provided  all 
SHPOs  and  NCSHPO  ample  opportunity 
to  conunent  on  the  proposed  treatment 
plans  detailed  in  the  Program  Comment. 
That  resulted  in  the  receipt  of  comments 
from  only  one  SHTO  (New  Jersey)  and 
NCSHPO.  Both  comments  were  closely 
considered  in  the  final  drafting  of  the 
Program  Conunent.  The  consultation 
met  the  requirements  of  the  section  106 
regulations  for  the  issuance  of  a  Program 
Comment. 

While  dociunentation  of  the  afiected 
resources  may  be  one  effective 
treatment,  preservation  of  significant 
examples  needs  to  be  considered  also. 
The  Program  Conunent  has  been 
modified  to  allow  for  identification  and 
preservation  of  properties  of  particular 
hnportance  for  continued  use  as 
military  housing  within  the  funding  and 
mission  constraints  of  the  Army. 

The  Advisory  Council  needs  more 
information  on  the  resource  type 
affected,  such  as  information  about 
representative  individual  examples  or 
types  and  information  about  groups  of 
resources  as  they  exist  today  on 
military  installations.  The  revised  and 
expanded  context  study  will  provide 
more  detailed  information  on  individual 
examples  of  the  types  of  Capehart  and 
Wherry  housing  which  exist  at  each 
installation.  This  information  will  be 
used  by  the  Army  to  prepare  the  design 
guidelines  that  will  be  used  by 
installations  in  future  planning  efforts 
that  affect  Capehart  and  Wherry 
communities. 

The  Council  should  insure  that 
Capehart  Wherry  communities  are 


evaluated  within  a  comprehensive 
context,  including  evaluating 
significance  within  the  context  of  local 
and  state  significance,  Criteria  for 
Evaluation  B  (related  to  individuals  of 
historic  importance)  and  C  (work  of  a 
maMer).  Because  the  housing  program 
was  not  uniform  across  all 
installations,  a  post-by-post  evaluation 
needs  to  be  made  for  groups  of 
resources  in  order  to  evaluate  their 
significance.  The  revised  and  expanded 
context  study  will  specifically  address 
the  importance  of  historically  important 
builders,  developers  and  architects  that 
may  have  been  associated  with  design 
and  construction  of  Capehart  and 
Wherry  Era  housing  developments  at 
specific  Army  installations. 

The  potential  for  secondary  effects  on 
National  Register  listed  or  eligible 
property  that  may  be  adjacent  to 
Capehart  Wherry  era  housing  is  not 
consider  in  this  proposal,  and 
archaeology  is  not  considered  either. 
Ground  disturbing  activities  on  Army 
installations  should  be  evaluated  on  an 
individual  basis.  The  Program  Comment 
specifically  states  that  it  does  not  apply 
to  the  following  properties  historic 
properties:  (a)  Archaeological  sites;  (b) 
properties  of  traditional  religious  and 
cultural  significance  to  federally 
recognized  Indian  tribes  or  Native 
Hawaiian  organizations;  and/or  (c) 
historic  properties  other  than  Army 
Capehart  and  Wherry  Era  housing, 
associated  structures  and  landscape 
features.  This  is  found  in  section  III, 
Applicability. 

The  Council's  regulations  emphasize 
public  participation.  We  do  not  believe 
the  spirit  of  the  Council's  regulations 
have  been  addressed  by  one  Federal 
Register  notice.  We  disagree.  The 
Council's  regulations  allow  agencies  to 
use  their  own  public  review  processes, 
including  NEPA,  in  complying  with  the 
public  involvement  requirements  under 
the  Council's  regulations.  The  general 
public  had  an  opportimity  to  respond  to 
comments  imder  the  Army's  NEPA 
document  and  again  through  the 
Council's  notice  of  intent  process.  There 
were  no  general  public  comments 
received  by  either  the  Army  or  the 
Council  during  these  public  review 
processes.  We  believe  that  the  non- 
response  by  the  general  public  reflects 
its  lack  of  interest  in  these  types  of 
properties,  especially  as  they  relate  to 
military  installations. 

Would  the  program  comment  affect 
the  Army's  responsibilities  under 
section  110  of  Uie  National  Historic 
preservation  Act?  Section  110(a)(2)(E) 
requires  agency's  procedures  for 
compliance  with  Section  106  to  be 
consistent  with  the  Council's 


regulations  and  provide  a  process  for 
identification,  evaluation,  and 
consultation  regarding  the  means  by 
which  adverse  effects  are  considered. 
This  Program  Comment  was  issued  and 
approved  by  the  Council  pursuant  to  the 
Council's  section  106  regulations. 

The  Army's  proposal  includes  no 
commitment  that  any  of  these  useful 
documents  (i.e.,  context  study,  design 
guidelines)  will  actually  be  liised  or 
applied  by  the  Army.  The  intent  of  the 
Program  Comment  is  that  the  Army 
apply  these  guidelines  consistently 
across  installations  where  Capehart  and 
Wherry  units  will  be  retained  by  the 
Army.  If  the  Council  believes  that  the 
Army  is  not  using  the  guidelines  as 
intended,  the  Council  may  withdraw  the 
Program  Comment  in  its  entirety. 

luere  (is  no)  proposal  by  the  Army  to 
commit  to  the  preservation  of  Capehart 
Wherry  properties.  The  Program 
Comment  has  been  modified  to  allow 
for  identification  and  preservation  of 
properties  of  particular  importance  for 
continued  use  as  military  housing 
within  the  funding  and  mission 
constraints  of  the  Army. 

The  Army  should  not  be  allowed  to 
proceed  under  the  program  comments 
demolition  prior  to  the  completion  of 
the  mitigation  actions.  While  the  Army 
is  allowed  to  proceed  with  action  which 
affect  Capehart  and  Wherry  properties 
prior  to  completion  of  mitigation,  the 
Program  Comment  prevents  them  from 
completing  management  action  which 
may  preclude  the  eventual  successful 
completion  of  the  steps  outlined  in  the 
Program  Conunent. 

Rather  than  leaving  to  chance  the 
question  of  which  of  these  properties 
may  survive,  if  any,  the  Army  should 
identify  a  limited  selection  of  these 
resources  in  advance,  based  on  criteria 
of  significance,  and  should  place  an 
explicit  priority  on  actually  preserving 
them.  The  Program  Comment  has  been 
modified  to  establish  a  process  for  the 
identification  of  Capehart  and  Wherry 
Era  properties  of  particular  importance 
and  to  allow  the  preservation  of  such 
properties  for  continued  use  as  military 
housing  within  the  funding  and  mission 
constraints  of  the  Army. 

The  Army's  proposal  does  not 
contemplate  any  distinction  whatsoever 
in  the  treatment  of  properties  that  have 
special  architectural  or  other 
significance.  The  revised  and  expanded 
context  study  will  include  identification 
of  significant  architects,  builders/ 
contractors/developers  and 
subcontractors.  Upon  completion,  the 
context  study  will  be  reviewed  for 
Capehart  and  Wherry  Era  properties  of 
particular  importance.  Properties 
identified  in  this  review  process  may 
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have  additional  historical 
documentation  completed  for  them,  as 
needed,  they  will  be  taken  into 
consideration  in  producing  the  video 
documentation  and  they  will  be 
considered  for  preservation  through 
continued  use  as  Army  family  housing. 

m.  Text  of  the  Program  Comment 

The  full  text  of  the  Program  Comment 
is  produced  below: 

Program  Comment  for  Capehart  and 
Wherry  Era  Army  Family  Housing  and 
Associated  Structures  and  Landscape 
Featvires  (1949-1962) 

I.  Introduction 

This  Program  Comment,  adopted 
pursuant  to  36  CFR  800.14(e), 
demonstrates  Department  of  the  Army 
(Army)  compliance  with  its 
responsibilities  under  section  106  of  the 
National  Historic  Preservation  Act  with 
regard  to  the  following  management 
actions  for  Capehart  and  Wherry  Era 
Army  family  housing,  associated 
structures  and  landscape  features: 
maintenance  and  repair;  rehabilitation; 
layaway  and  mothballing;  renovation; 
demolition;  demolition  and 
replacement;  and  transfer,  sale  of  lease 
out  of  Federal  control. 

Structures  associated  with  this  family 
housing  include  detached  garages, 
carports  and  storage  buildings,  and  the 
landscape  features  (including  but  not 
limited  to  the  overall  design  and  layout 
of  the  Capeharts  and  Wherry  Era 
communities,  including  road  patterns, 
plantings  and  landscaping,  open  spaces, 
playgroimds,  parking  areas,  signage,  site 
furnishings,  views  into  and  out  of  the 
community,  lighting,  sidewalks, 
setbacks  and  all  other  associated 
cultural  landscape  features).  A  small 
percentage  of  buildings  and  structures 
constructed  during  this  period  were  not 
constructed  with  funds  provided 
through  the  Capehart  and  Wherry 
funding  programs,  but  are  similar  in  all 
other  respects,  and  are  therefore 
included  in  this  Program  Comment. 

n.  Treatment  of  Capehart  and  Wherry 
Properties 

a.  Consideration  of  Eligibility 

The  Army  conducted  a  historic 
context  of  its  Capehart  and  Wherry 
properties  in  a  report  entitled  For  Want 
of  a  Home:  A  Historic  Context  for 
Wherry  and  Capehart  Military  Family 
Housing.  On  May  22,  2001,  the  Army 
sponsored  a  symposiimi  on  Capehart 
and  Wherry  Era  housing  management  as 
it  relates  to  historic  preservation.  The 
symposium  was  attended  by 
preservation  experts,  including  the 
National  Trust  for  Historic  Preservation 


(Trust),  the  National  Conference  of  State 
Historic  Preservation  Officers 
(NCSHPO),  the  Advisory  Council  on 
Historic  Preservation  (Council),  and 
nationally  recognized  experts  in  the 
field  of  historic  preservation  from 
academia  and  industry.  As 
recommended  by  the  symposiiun 
participants,  the  treatment  section, 
below,  presents  the  programmatic 
approach  for  complying  with  section 
106.  The  Army  considers  its  inventory 
of  Capehart  and  Wherry  Era  properties, 
including  any  associated  structures  and 
landscape  featiu«s,  to  be  eligible  for  the 
National  Register  of  Historic  Places  for 
the  purposes  of  section  106  compliance. 

b.  Treatment 

The  Army  requested  a  Program 
Comment  as  an  Army- wide  section  106 
compliance  action  related  to 
management  of  Capehart  and  Wherry 
Era  housing,  associated  structures  and 
landscape  features.  This  programmatic 
approach  will  facilitate  management 
actions  for  maintenance  and  repair; 
rehabilitation;  layaway  and  mothballing; 
renovation;  demolition;  demolition  and 
replacement;  and  transfer,  sale  or  lease 
of  Capehart  and  Wherry  Era  housing, 
associated  structures  and  landscape 
features  out  of  Federal  control.  Such 
actions  present  a  potential  for  adverse 
effects  to  these  historic  properties. 

The  following  treatment  is  based  on 
the  measiues  proposed  by  the  Army  in 
their  request  for  Program  Comment,  the 
comments  received  from  the  Council's 
"notice  of  intent  to  issue  program 
comments"  as  published  in  the  Federal 
Register  (67  FR  12956;  March  20,  2002) 
and  follow  up  discussions  between  the 
Council,  the  Army,  NCSHPO.  and  the 
Trust. 

(1)  Context  Study:  The  Army  will 
expand  and  revise  the  existing  historic 
context.  For  Want  of  a  Home:  A  Historic 
Context  for  Wherry  and  Capehart 
Military  Family  Housing.  Consistent 
with  issues  identified  during  the 
symposium  on  Capehart  and  Wherry  Era 
Housing  held  by  the  Army  in  May  2001, 
and  subsequent  public  review,  the  Army 
will  expand  the  historic  context  to 
address  the  following  important  issues: 

(1)  Explore  changing  Axmy  family 
demographics  following  the  end  of  the 
World  War  II  and  their  impact  on 
housing  needs  and  responsive  programs; 

(ii)  Focus  on  post-World  War  II 
suburbanization,  housing  trends  and 
affordable  housing  programs  in  the 
civilian  sector; 

(iii)  Identify  those  Capehart  and 
Wherry  properties  that  may  be  of 
particular  importance  due  to  their 
association  with  historically  important 
builders,  developers  and  architects; 


(iv)  Discuss  associated  structures,  and 
landscape  features,  in  addition  to 
addressing  the  housing  units;  and 

(v)  Describe  the  inventory  of  Capehart 
and  Wherry  Era  housing,  providing 
information  on  the  various  types  of 
buildings  and  architectural  styles  and 
the  quantity  of  each. 

(2)  Context  Study  Review:  The  Army 
review  the  results  of  the  expanded  and 
revised  context  study  and  determine 
whether  any  of  those  properties 
identified  imder  section  n(b)(l)(iii)  are 
of  particular  importance.  The  Army  will 
notify  the  Coimcil  of  the  results  of  this 
review,  and  the  Council  will  forward 
the  results  to  the  NCSHPO,  and  the 
Trust. 

(3)  Design  Guidelines:  The  Army's 
scoping  process  identified  landscape 
featiues  as  an  important  attribute  of 
Capehart  and  Wherry  Era  land-use 
planning  and  development.  Using 
information  developed  in  the  expanded 
and  revised  context  study,  the  Army 
will  develop  Capehart  and  Wherry  Era 
Neighborhood  Design  Guidelines  that 
consider  the  importance  of  Capehart 
and  Wherry  Era  family  housing, 
associated  structures  and  landscape 
features.  The  Army  will: 

(i)  Provide  the  design  guidelines  to 
the  Council  for  review; 

(ii)  Distribute  the  design  guidelines  to 
those  facilities  and  installations  that 
have  been  identified  in  the  expanded 
and  revised  context  study  as  having 
Capehart  and  Wherry  Era  properties; 
and 

(iii)  Consider  the  design  guidelines  in 
planning  actions  that  affect  the  Army's 
Capehart  and  Wherry  Era  housing, 
associated  structiires  and  landscape 
features. 

(4)  Properties  of  Particular 
Importance:  For  Capehart  and  Wherry 
properties  that  have  been  determined  to 
have  particular  importance  imder 
section  11(b)(2),  above,  the  Army  will: 

(i)  Consider  the  need  to  conduct 
additional  historical  documentation  for 
these  properties; 

(ii)  Focus  video  documentation  efforts 
on  such  properties;  and 

(iii)  Within  funding  and  mission 
constraints,  consider  the  preservation  of 
these  properties  through  continued  use 
as  military  housing. 

(5)  Tax  Credits:  The  Army  will  advise 
developers  involved  in  the  Army's 
privatization  initiatives  that  Capehart 
and  Wherry  Era  properties  may  be 
eligible  for  historic  preservation  tax 
credits. 

(6)  Video  Documentation:  The  Army 
will  document  and  record  Capehart  and 
Wherry  Era  housing,  associated 
structures  and  landscape  featiu^s 
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through  preparation  of  a  video.  The 
video  will: 

(i)  Document  and  record 
representative  structural  types  and 
landscape  featiues  at  three  installations, 
including  appropriate  examples  of 
properties  of  particular  importance; 

(ii)  Explain  the  relationship  of  this 
housing  construction  program  to 
significant  issues  and  topics  researched 
for  the  expanded  and  revised  context 
study; 

(iii)  Be  distributed  for  educational 
purposes,  and  archived  by  the  Army; 
and 

(iv)  Be  provided,  in  digital  format,  to 
the  Council,  the  Trust,  and  the 
NCSHPO. 

(7)  Schedule  for  Completion: 

(i)  Within  12  months  from  Coimcil 
approval  of  the  Program  Conunent,  the 
Army  shall  complete: 

(A)  The  expanded  and  revised  context 
study  for  Capehart  and  Wherry  Era 
housing  as  described  in  section  n(b)(l), 
above; 

(B)  Review  of  the  context  study  for 
properties  of  particular  importance  as 
described  in  11(b)(2),  above;  and 

(c)  The  design  guidelines  as  described 
in  section  11(b)(3),  above;  exclusive  of 
section  II(b)(3)(iii). 

(ii)  Within  24  months  from  Council 
approval  of  the  Program  Comment,  the 
Army  shall  complete: 

(A)  Its  consideration  of  properties  of 
particular  importance  as  described  in 
section  11(b)(4),  above;  and 

(B)  The  video  documentation  of 
Capehart  and  Wherry  Era  housing  as 
described  in  Section  11(b)(6),  above. 

(8)  Availability:  Upon  their 
completion,  the  Army  will  make  final 
products  available  to  installation 
commanders. 

ni.  Applicability 

This  Program  Comment  does  not 
apply  to  the  following  properties  that 
are  listed,  or  eligible  for  listing,  on  the 
National  Register  of  Historic  Places: 

(a)  Archeological  sites; 

(b)  Properties  of  traditional  religious 
and  cultural  significance  to  federally 
recognized  Indian  tribes  or  Native 
Hawaiian  organizations;  and/or 

(c)  Historic  properties  other  than 
Army  Capehart  and  Wherry  Era 
housing,  associated  structures  and 
landscape  features. 

IV.  Effect  of  Program  Comment 

By  the  following  this  Program 
Comment,  the  Army  meets  its 
responsibilities  for  compliance  under 
section  106  regarding  management  of  its 
entire  inventory  of  Capehart  and  Wherry 
Era  housing  (1949-1962),  associated 
structures  and  landscape  features. 


Accordingly,  installations  are  no  longer 
required  to  follow  the  case-by-case 
section  106  review  process  for  each 
individual  management  action  a^ecting 
Capehart  and  Wherry  Era  housing, 
associated  structures  and  landscape 
features. 

The  Army  may  carry  out  management 
actions  prior  to  the  completion  of  the 
treatment  steps  outlined  above,  so  long 
as  such  management  actions  do  not 
preclude  the  eventual  successful 
completion  of  these  steps. 

This  Program  Comment  will  remain 
in  effect  until  such  time  as  the 
Department  of  the  Army  determines  that 
such  comments  are  no  longer  needed, 
and  notifies  the  Council,  in  writing,  or 
the  Council  withdraws  the  Program 
Comment  in  accordance  with  36  CFR 
800.14(e)(6).  Following  such 
w^ithdrawal,  the  Army  would  be 
required  to  comply  with  the 
requirements  of  36  CFR  800.3  through 
800.7  for  each  individual  management 
action. 

The  Council  approved  this  Program 
Comment  on  May  31,  2002. 

[Signed  by  Chairman  John  L.  Nau,  III 
on  May  31,2002] 

Authority:  36  CFR  800.14(e). 
Dated:  June  4,  2002. 
John  M.  Fowler, 

Executive  Director. 

[FR  Doc.  02-14389  Filed  6-6-02:  8:45  am) 

BILUNG  CODE  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  Agricultiu'al  Research  Service, 

USDA. 

action:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Shrieve  Chemical  Co..  of 
Woodlands,  Texas,  an  exclusive  license 
to  U.S.  Patent  No.  5,676',994,  "Non- 
Separable  Starch-Oil  Compositions," 
issued  on  October  4, 1997  and  to  U.S. 
Patent  No.  5,882,713,  "Non-Separable 
Compositions  of  Starch  and  Water- 
Immiscible  Organic  Materials,"  issued 
on  March  16, 1999,  for  all  uses  in  the 
field  of  oil  drilling  applications 
including,  but  not  limited  to,  drilling 
muds  and  drilling  lubricants. 

U.S.  Patent  No.  5,676,994  is  a 
continuation  of  U.S.  Patent  Application 
Serial  No.  08/233,173,  "Non-Separable 
Starch-Oil  Compositions,"  and  U.S. 


Patent  No.  5.882,713  is  a  continuation- 
in-part  of  U.S.  Patent  Application  Serial 
No.  08/233,173.  Notice  of  Availability 
for  U.S.  Patent  Application  Serial  No. 
08/233,173  was  published  in  the 
Federal  Register  on  October  24. 1994. 

DATES:  Comments  must  be  received 
within  thirty  (30)  calendar  days  of  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer. 
5601  Sunnyside  Avenue,  Rm.  4-1174, 
Beltsville,  Maryland  20705-5131. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government" s  patent  rights  in 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agricultiu-e.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Shrieve  Chemical  Co.  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  thirty  (30)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff. 

Assistant  Administrator 

(FR  Doc.  02-14288  Filed  6-6-02;  8:45  am] 

BILLING  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  County  Resource  Advisory 
Committee;  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting 

SUMMARY:  The  Siskiyou  Coimty 
Resource  Advisory  Committee  (RAC) 
will  meet  on  June  17,  2002,  in  Yreka, 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  following  topics: 
Approval  of  Previous  Meeting  Minutes; 
Rating  Criteria  Review  and  Design; 
Timeline  for  RFPs  from  subgroup; 
Funding  mechanisms  status  (report  from 
Forest  Service);  Review  successful  and 
unsuccessful  letters;  15%  Merchantable 
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Material  Discussion;  discussion  of 
process  for  proxy  votes;  Finalize  the 
standards  and  time  lines  for  the  FY2002 
proposal  packets;  Finalize  the  agenda 
for  the  July  15.  2002  meeting. 
DATES:  The  meetings  will  be  held  June 
17,  2002  from  4  p.m.  to  7  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library,  Preece 
Way,  Yreka,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Harris,  Meeting  Coordinator, 
USDA,  Klamath  National  Forest,  1312, 
Fairlane  Road,  Yreka,  California,  96097, 
(530)  841-4485;  e-mail 
bdharris@fs.fed.  us 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  pubUc.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportimity  to  address  the  Committee  at 
that  time. 

Dated:  May  31.  2002. 
Margaret  J.  Boland, 

Forest  Supervisor. 

[FR  Doc.  02-14248  Filed  6-6-02;  8:45  amj 

nUJNO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rogu«AJmpqua  Resource  Advisory 
Committee  (RAC) 

agency:  Forest  Service.  USDA. 
SUMMARY:  The  Rogue/Umpqua  Resource 
Advisory  Committee  (RAC)  will  meet  on 
Thursday  and  Friday,  Jime  13  and  14, 
2002.  The  meeting  is  scheduled  to  begin 
at  8  a.m.  and  conclude  at  approximately 
4:45  p.m.  on  Jime  13  and  8  a.m  and 
conclude  at  approximately  4:45  p.m.  on 
June  14.  The  meeting  will  be  held  at  the 
Red  Lion  Inn  Hotel  200  N.  Riverside 
Avenue,  Medford,  OR.  The  agenda 
includes  (1)  Review  of  additional  fiscal 
year  02  Title  II  projects  on  the  Rogue 
River  and  Umpqua  national  forests,  (2) 
Review  of  Tide  n  projects  on  the  Rogue 
River  and  Umpqua  national  forests 
proposed  by  the  Forest  Service  for  fiscal 
year  03,  (3)  Public  Forum,  including 
presentation  of  proposals  submitted  by 
the  public,  (4)  project  selection,  and  (5) 
variety  of  presentations  on  natural 
resource  topics.  The  Public  Forum  is 
scheduled  to  begin  at  8:10  a.m.  on  June 
14.  Time  allotted  for  individual 
presentations  will  be  limited  to  3-4 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  for  the  Public  Forum.  Written 
comments  may  be  submitted  prior  to  the 
Jime  meeting  by  sending  them  to 
Designated  Federal  Official  Jim  Caplan 
at  the  address  given  below. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Jim  Caplan;  Umpqua  National 
Forest;  PO  Box  1008,  Roseburg;  Oregon 
97470;  (541)  957-3203. 

Dated:  )une  3.  2002. 
Lyie  Burmeister, 

Acting  Deputy  Forest  Supervisor,  Umpqua 

National  Forest. 

[FR  Doc.  02-14321  Filed  6-6-02;  8:45  am) 

BH.UNG  CODE  3410-11-M 

DEPARTMEMT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Idaho  Panhandle  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Idaho  Panhandle  National 
Forests'  Idaho  Panhandle  Resource 
advisory  Committee  will  meet  Friday, 
June  21,  2002  at  9:30  am  in  Sandpoint, 
Idaho  for  a  business  meeting  and  a 
fieldtrip.  The  business  meeting  is  open 
to  the  public. 
DATES:  June  21,  2002. 
ADDRESSES:  The  meeting  location  is  the 
Idaho  Panhandle  National  Forests' 
Sandpoint  District  Office,  located  at 
1500  Hwy  2,  Suite  110,  Sandpoint, 
Idaho  83864. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ranotta  K.  McNair,  Forest  Supervisor 
and  Designated  Federal  Officer,  at  (208) 
765-7369. 

SUPPLEMENTARY  INFORMATION:  Public 
Fonun  begins  at  9:30  am.  The  fieldtrip 
will  view  future  project  proposals. 

Dated:  June  3,  2002 
Ranotta  K.  McNair, 

Forest  Supervisor. 

[FR  Doc.  02-14453  Filed  6-6-02;  8:45  am] 

BNXmG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Plain-Honey  Creek  Watershed,  Sauk 
County,  Wl 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACnON:  Notice  of  a  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  die  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Plain-Honey  Creek  Watershed,  Sauk 
County,  Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  S.  Leavenworth,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  6515  Watts  Road, 
Suite  200,  Madison,  Wisconsin,  53719. 
Telephone  (608)  276-8732. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Patricia  S.  Leavenworth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  flood 
prevention  and  recreation.  The  plaimed 
works  of  improvement  include  the 
removal  of  two  single  family  dwellings 
and  a  business  fi'om  the  hydraulic 
shadow  of  Structure  Number  3,  and  the 
enactment  of  a  coimty  floodplain  zoning 
ordinance  which  restricts  futiire 
development  within  the  hydraulic 
shadow  of  Structvu^  Number  3. 
Sediment  will  be  removed  fit>m  the  lake 
behind  the  dam. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
adch'ess.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Thomas  Krapf  at  (608)  27fr-8732,  Ext. 
232. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  May  30,  2002. 
Patricia  S.  Leavenworth, 

State  Conservationist. 

[FR  Doc.  02-14283  Filed  6-6-02;  8:45  am] 

BIUJNQ  CODE  3410-16-P 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Chairperson  and  Vice  Chairperson 
Designation  Announcement 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Notice  of  designation  of 

Committee  Chairperson  and  Vice 

Chairperson. 

SUMMARY:  Effective  July  1,  2002,  Steven 
B.  Schwalb,  representing  the  U.S. 
Department  of  Justice,  and  LeRoy  F. 
Saunders,  a  Private  Citizen  from 
Oklahoma,  will  assume  the 
responsibilities  of  the  Committee's 
Chairperson  and  Vice  Chairperson, 
respectively. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 

Arlington.  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annmarie  Hart-Bookbinder  (703)  603- 
0174. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  46-48(c)  and  41  CFR  51.  The 
Committee  Chairperson  and  Vice 
Chairperson  are  elected  by  the  members 
of  the  Committee  and  serve  a  term  of 
two  years.  The  Chairperson  carries  out 
all  statutory,  regulatory  and  other 
responsibilities  as  prescribed  by  the 
Javits-Wagner-O'Day  (JWOD)  Act  and 
Committee  regulations.  The  Vice 
Chairperson  undertakes  these  ^ 
responsibilities  in  the  Chairperson's 
absence. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

IFR  Doc.  02-14344  Filed  6-6-02;  8:45  am) 

BILUNG  CODE  SSSS-OI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  product 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 


Comments  Must  Be  Received  on  or 
Before:  July  8,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  product  or  service  will 
be  required  to  procure  the  product  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  product  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  product  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  product  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Product 

Product/NSN:  Pillow.  Bed/7210-OO-NIB- 

0021. 
NPA:  Raleigh  Lions  Clinic  for  the  Blind. 

Inc.,  Raleigh,  NC. 
Contract  Activity:  Department  of  Veterans 

Affairs  Acquisition  Center,  Hines.  IL. 

Services 

Service  Type/Location:  Medical 

Transcription/Federal  Bureau  of  Prisons. 

Greenville.  IL. 
NPA:  The  Lighthouse  of  Houston,  Houston. 
•       TX. 


Contract  Activity:  Federal  Bureau  of 

Prisons,  Greenville,  IL. 
Service  Type/Location:  Mess  Attendant/ 

Anderson  Air  Force  Base,  GU. 
NPA:  Able  Industries  of  the  Pacific, 

Tamuning,  GU. 
Contract  Activity:  Department  of  the  Air 
•  Force. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-14345  Filed  6-6-02;  8:45  am) 

BILUNO  COOe  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  8,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  8,  2000,  October  26,  2001, 
March  29,  April  5,  April  12,  and  April 
19,  2002,  the  Committee  for  Pim:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (65  FR  76985, 
66  FR  54194, 67  FR  15175, 16366, 
17965,  17966,  and  19392)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  ciurent  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fiunish  the 
products  and  services  to  the 
Government. 
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2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  Sunscreen  Preparation,  Gel  or 

Lotion/6505-01-121-2336. 
NPA:  ACT  CORP.',  Daytona  Beach,  FL. 
Contract  Activity:  Defense  Supply  Center — 

Philadelphia,  Philadelphia,  PA. 
Product/NSN:  Reiillable  Tape  Dispenser  with 

Tape/7520-OO-NIB-1402. 
Product/NSN:  Refillable  Tape  Dispenser  with 

Tape/  75  20-00-NIB-l  516. 
NPA:  The  Lighthouse  for  the  Blind  in  New 

Orleans,  New  Orleans,  LA. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Conunodity  Center,  New  York, 

NY. 
Product/NSN:  Load  Carriage  System/8415- 

OO-NSH-0622. 
NPA:  Chautauqua  County  Chapter, 

NYSARC.  Jamestown.  NY. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 

841 5-O0-NSH-0600. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-OO-NSH-0601. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0602. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0603. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0604. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0605. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0606. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0607. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0608. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-0O-NSH-0609. 
Product/NSN;  Load  Carriage  System  Pockets/ 

8415-00-NSH-0611. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-OO-NSH-0612. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0613. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0614. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-O615. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0616. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0617. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0618. 
Product/NSN:  Load  Carriage  System. Pockets/ 

8415-O0-NSH-0619. 
Product/NSN:  Load  Carriage  System  Pockets/ 

8415-00-NSH-0620. 


Product/NSN:  Load  Carriage  System  Pockets/ 

8415-OO-NSH-0621. 
NPA:  Chautauqua  County  Chapter, 

NYSARC,  Jamestown,  NY. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 

Services 

Service  Type/Location:  Food  Service 

Attendant/Mississippi  Air  National 

Guard  Building  129,  Dining  Facility, 

Jackson,  MS. 
NPA:  Goodwill  Industries  of  Mississippi, 

Ridgeland.  MS. 
Contract  Activity:  Mississippi  Air  National 

Guard,  Jackson,  MS. 
Service  Type/Location:  Janitorial/Custodial/ 

U.S.  Coast  Guard  Air  Station— Detroit 

Seifridge  ANC  Base,  Ml. 
NPA:  New  Horizons  Rehabilitation 

Services,  Inc.,  Auburn  Hills,  MI. 
Contract  Activity:  U.S.  Coast  Guard, 

Department  of  Transportation. 
Service  Type/Location:  Janitorial/Custodial/ 

U.S.  Army  Reserve  Center,  Whitehall, 

OH. 
NPA:  Licking-Knox  Goodwill  Industries, 

Inc.,  Newark,  OH. 
Contract  Activity:  U.S.  Army  Reserve 

Center,  Fort  Snelling,  MN. 
Service  Type/Location:  Office  Supply  Store/ 

Federal  Building,  Little  Rock,  AR. 
NPA:  The  Arkansas  Lighthouse  for  the 

Blind,  Little  Rock,  AR. 
Contract  Activity:  GSA,  Public  Buildings 

Service. 
Service  Type/Location:  Office  Supply  Store/ 

VA  Medical  Center,  San  Francisco,  CA. 
NPA:  Associated  Industries  for  the  Blind, 

Milwaukee,  WI. 
Contract  Activity:  VA  Medical  Center,  San 

Francisco,  CA. 
Service  Type/Location:  Order  Processing 

Service/National  Institute  of  Health, 

Bethesda,  MD. 
NPA:  Blind  Industries  &  Services  of 

Maryland,  Baltimore,  MD. 
Contract  Activity:  Department  of  Health  & 

Human  Services. 
This  action  does  not  alfect  current 
contracts  awarded  prior  to  the  effective  date 
of  this  addition  or  options  that  may  be 
exercised  under  those  contracts. 

Sheryl  0.  Kenneriy, 

Director,  Information  Management. 

|FR  Doc.  02-14346  Filed  6-6-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Quarterly  Survey  of  the  Finances  of 
Public-Employee  Retirement  Systems; 
Proposed  Collection;  Comment 
Request 

ACTKM:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  contintiing 
effort  to  reduce  paperwork  and 


respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2002.' 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
14fli  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  David  Kellerman,  Chief, 
Finance  Branch,  Governments  Division, 
U.S.  Census  Bureau,  Washington,  DC 
20233-6800,  301-457-1502. 
SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  Census  Bureau  plans  to  request  a 
three-year  extension  of  the  Office  of 
Management  and  Budget  approval  for 
the  Quarterly  Stu^ey  of  the  Finances  of 
Public-Employee  Retirement  Systems. 
This  quarterly  survey  was  initiated  by 
the  Census  Bureau  in  1968  at  the 
request  of  both  the  Council  of  Economic 
Advisers  and  the  Federal  Reserve  Board. 
It  gathers  data  on  the  assets  of  the  100 
largest  state  and  local  government 
public-employee  retirement  systems. 
These  systems  hold  over  $2  trillion  in 
assets,  which  represent  approximately 
90  percent  of  all  state  and  local 
government  public-employee  retirement 
system  assets. 

These  important  data  are  used  by  the 
Federal  Reserve  Board  to  track  the 
public  sector  portion  of  the  flow  of 
founds  accoiuits.  The  Bureau  of 
Economic  Analysis  uses  the  data  on 
corporate  stock  holdings  to  estimate 
dividends  received  by  State  and  local 
government  public-employee  retirement 
systems.  These  estimates,  in  turn,  are 
used  as  a  component  in  developing  the 
national  income  and  product  accounts. 

n.  Method  of  Collection 

Canvass  methodology  consists  of  a 
mail  out/mail  back  questionnaire. 
Responses  are  screened  manually,  then 
put  into  an  electronic  format.  No 
statistical  methods  are  used  to  calculate 
the  data.  In  those  instances  when  we  are 
not  able  to  obtain  a  response,  estimates 
are  made  for  nonrespondents  by  using 
historical  data  for  the  same  system  or 
the  latest  available  ainnual  data. 
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m.  Data 

OMB  Number:  0607-0143. 

Form  Number:  F-10. 

Type  of  Review:  Regular. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  1  hoiu. 

Estimated  Total  Annual  Burden 
Hours:  400. 

Estimated  Total  Annual  Cost:  $6,828. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C. 
Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

■     Dated:  June  3,  2002. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-14241  Filed  6-6-02;  8:45  am] 

8ILUNG  C006  3510-07-^ 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Census  2003  Test;  Proposed 
Collection;  Comment  Request 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu-den,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13 
{44.U.S.C.3506(C)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer.  Room 
6608,  14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instructions  should  be 
directed  to  Suzanne  Fratino,  U.S. 
Census  Biueau,  Building  2,  Room  2021, 
Washington,  DC  20233-9200,  301-457- 
4134. 
SUPPLEMENTARY  INFORMATION 

I.  Abstract 

In  Census  2000,  the  Census  Bureau 
conducted  four  separate  tests  examining 
innovative  ideas.  One  of  these 
"experiments"  was  the  Response  Mode 
and  Incentive  Experiment  (RMIE).  RMIE 
attempted  to  measure  the  extent  to 
which  respondents  choose  to  use 
electronic  response  options  including 
Computer  Assisted  Telephone 
Interviewing  (CATI),  Interactive  Voice 
Response  (IVR),  and  Internet. 
Preliminary  findings  from  the  RMIE 
initial  mailout  component  and  Operator 
Assistance  indicate  that  Computer 
Assisted  Telephone  Interviewing  does 
not  offer  clear  advantages  relative  to  the 
Internet  in  terms  of  increasing  the 
overall  response  rate.  The  IVR  mode 
showed  promise  but  requires  additional 
design  work  while  the  Internet  mode 
yielded  relatively  high  data  quality.  One 
major  recommendation  resulting  from 
the  RMIE  was  to  investigate  the  best 
ways  to  present  the  availability  of 
response  options,  and  how  to  word 
messages  included  with  the  mailed 
questioimaire.  To  take  advantage  of 
evolving  technology,  the  Census  Bureau 
needs  to  research  various  self-response 
options  toward  developing  a  strategy 
that  encourages  the  public  to  respond  to 
the  census  using  either  paper  or 
electronic  options  before  Nonrespor\se 
Follow-up  (NRFU)  occurs.  The  method 
and  optimum  timing  to  contact,  inform 
and,  remind  the  public  should  be 
included. 

The  Census  Bureau  is  planning  a  two- 
part  test  in  2003.  The  first  part  will 
examine  the  impact  of  offering  various 
self-response  options  and  the 
interactions  among  various  options  on 
overall  response  rates  and  data  quality. 
These  options  include  mail.  Internet. 
Interactive  Voice  Recognition  (IVR),  and 
a  combination  of  Internet  and  IVR.  This 
test  is  also  designed  to  address 
questions  about  the  relative  timing  and 
content  of  various  contacts.  We  hope  to 


answer  the  following  questions:  (1) 
What  is  the  effect  of  offering  alternative 
data  collection  modes  on  response  (i.e. 
increase,  decrease,  shift]?  and  (2)  what 
is  the  effect  of  new  or  additional  contact 
strategies  on  overall  response? 

The  goal  of  this  portion  of  the  test  is 
to  identify,  for  further  testing  in  2004. 
the  best  strategy  for  increasing  self- 
enumerated  response  to  the  census  thus 
reducing  the  NRFU  workload. 
Successful  accomplishment  of  this  goal 
will  greatly  improve  the  data  quality  of 
Census  2010  while  reducing  the  cost  of 
data  collection. 

The  second  part  of  the  Census  2003 
Test  will  assess  the  effects  of  dropping 
the  "Some  other  race"  response  option. 
This  test  is  designed  to  answer  whether 
item  nonresponse  to  the  race  question 
will  increase  if  the  "Some  other  race" 
response  option  with  a  write-in  line  is 
deleted,  and  what  effect  this  will  have 
on  the  overall  quality  of  race  reporting. 
In  past  decennial  censuses,  the  Census 
Bureau  has  received  an  exception  from 
the  Office  of  Management  and  Budget 
which  allowed  it  to  include  a  "Some 
other  race"  category.  This  category  is  a 
soiuce  of  noncomparability  between  the 
census  and  surveys  and  race  data 
produced  by  other  agencies.  The 
purpose  of  this  test  is  to  develop  and 
evaluate  a  mailout  version  of  the  race 
question  that  conforms  to  OMB 
standards  by  excluding  the  "Some  other 
race"  category.  It  will  also  measure  the 
effectiveness  of  revised  instructions  for 
the  Hispanic  origin  and  race  questions 
to  convey  to  respondents  the  intent  of 
the  questions;  more  specifically  that 
different  responses  are  being  requested 
in  each  of  these  questions.  In  addition, 
revisions  to  the  Hispanic  origin 
question,  including  the  addition  of 
examples  of  Hispanic  groups  to  obtain 
more  complete  reporting  of  detailed 
Hispanic  subgroups  are  to  be  tested. 
Examples  for  the  Other  Asian  and  the 
Other  Pacific  Islander  response 
categories  to  the  question  on  race  also 
will  be  included.  It  is  desirable  to  assess 
the  feasibility  of  these  changes  to  the 
questions  on  race  and  Hispanic  origin  so 
that  alternatives  can  be  developed  and 
tested  in  a  timely  way  before  final 
question  versions  are  adopted.  The 
Census  Bureau  plans  to  conduct 
multiple  rounds  of  cognitive  testing  to 
identify  problems  and  revise  question 
wordings  and  instructions  before 
finalizing  them  for  this  test. 

The  goal  of  the  race  and  Hispanic 
origin  portion  of  the  test  is  to  develop 
question  wording  and  content  that  will 
lead  to  improved  self-reporting  of  both 
race  and  Hispanic  origin  in  the  census. 
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n.  Method  of  Collection 

The  methodology  for  the  Census  2003 
Test  consists  of  a  data  collection 
strategy  involving  fourteen  different 
experimental  panels.  The  control  panel 
is  a  mailing  strategy  comprised  of  four 
pieces — an  advance  lettei^  an  initial 
questionnaire,  a  reminder  postcard,  and 
a  replacement  questionnaire  targeted  to 
non-responding  housing  units. 
Essentially,  this  control  panel  is  similar 
to  the  Census  2000  mailout  strategy 
with  the  addition  of  a  replacement 
questionnaire.  In  addition,  the  timing  of 
each  mail  piece  is  different  from  Census 
2000.  The  questioimaire  used  in  nine  of 
the  panels  will  be  a  Census  2000  short 
form.  The  remaining  six  panels  will  use 
a  Census  2000  short  form  with  changes 
to  both  the  Hispanic  origin  and  race 
questions,  their  response  categories,  and 
instructions  to  answer  both  questions. 
"Census  Day,"  the  reference  date  for 
enumerating  respondents,  wiU  be 
February  6,  2003.  The  advance  letter 
will  be  delivered  to  housing  units  in  the 
sample  by  the  United  States  Postal 
Service  between  January  22  and  24, 
2003.  The  initial  questionnaire  will  be 
delivered  on  January  28  and  30, 
followed  by  the  reminder  postcard 
during  February  3-5.  On  February  10, 
we  will  determine  the  universe  of  non- 
respondents  who  will  be  mailed  a 
replacement  questionnaire  on  February 
15-18,  2003. 

A  national  sample  of  220,000 
addresses  will  be  selected  from  housing 
imits  in  Census  2000.  The  sample  is 
restricted  to  addresses  in  Mailout/ 
Mailback  areas  that  are  not  in  the 
American  Commimity  Survey  sample 
during  the  test  period.  Based  on  Census 
2000  ret\im  rates,  census  blocks  will  be 
stratified  into  high  response  and  low 
response  strata.  A  random  sample  of 
5,000  housing  units  will  be  drawn  from 
each  stratum  for  each  of  the  eight 
response  strategy  test  panels,  yielding  a 
total  of  10,000  housing  units  per  panel. 
For  the  control  panel  and  each  of  the  six 
race  and  ethnicity  panels,  a  sample  of 
10,000  housing  units  from  each  stratiun 
will  be  selected,  yielding  a  total  of 
20,000  housing  units  per  panel. 

The  eight  response  strategy  test  panels 
consist  of  various  treatments  providing 
alternatives  and  additions  to  the  control 
panel's  mailing  strategy.  The  sample 
households  in  one  panel  will  have  the 
option  of  responding  via  the  Internet  in 
addition  to  the  option  of  completing  a 
paper  questionnaire  and  returning  it  by 
mail.  Two  other  panels  test  a  telephone 
interactive  voice  recognition  (IVR) 
system  as  an  alternative  to  mailing  back 
the  paper  questionnaire.  The  distinction 
among  these  two  panels  is  the  extent  to 


which  residents  are  encouraged  to 
choose  the  IVR  option  instead  of  mail. 
One  panel  will  encourage  residents  to 
respond  by  telephone  without  including 
a  paper  questionnaire  and  the  second 
will  give  them  the  option  of  responding 
by  telephone  or  with  a  questionnafre. 
Two  panels,  one  without  an  initial 
questionnaire  in  the  envelope,  will  give 
residents  both  the  Internet  and  IVR  as 
response  options.  Other  response 
strategy  treatment  panels  include  using 
a  telephone  call  reminder  in  lieu  of  a 
reminder  postcard,  putting  a  due  date 
on  the  questionnaire  envelope,  and  a 
mailing  strategy  without  a  replacement 
questionnaire. 

Responses  from  paper  mail  returns, 
the  Internet,  and  IVR  will  be  data 
captiued  in  order  to  analyze  the 
demographic  characteristics  of 
respondents  and  patterns  of  item 
nonresponse.  Results  of  the  test  will 
help  shape  the  data  collection  strategy 
for  the  next  census. 

The  six  additional  test  panels  are 
designed  to  test  the  effects  on  the 
overall  and  item  nonresponse  of 
changes  to  the  questions  on  Hispanic 
origin  and  race.  The  purpose  of  this  test 
is  to  examine  the  effects  of  dropping  the 
"Some  other  race"  response  category 
from  the  race  question,  and  whether 
additional  instructions  can  ameliorate 
the  resulting  increase  in  race  item 
nonresponse  expected,  as  well  as 
convey  to  respondents  the  intent  of  this 
question.  Previously,  the  overwhelming 
majority  of  responses  in  the  "Some 
other  race"  category  were  Hispanic 
ethnicities.  It  is  vital  that  respondents 
imderstand  that  the  intent  of  the 
question  on  race  is  for  them  to  self- 
report  their  race  using  one  or  more  of 
the  race  categories  shown  on  the  form. 
In  addition,  revisions  to  the  Hispanic 
Origin  question,  including  adding 
examples  of  Hispanic  groups  to  obtain 
more  complete  reporting  of  detailed 
Hispanic  subgroups,  are  being  tested. 

Because  of  the  listing  of  Asian  and 
Pacific  Islander  ethnicities,  along  with 
other  design  effects  of  the  question, 
some  respondents  think  we  are  asking 
them  to  report  thefr  ethnicity  and  not 
their  race.  Others  do  not  see  a  difference 
between  race  and  ethnicity.  We  also  are 
including  Other  Asian  and  Other  Pacific 
Islander  examples  to  obtain  more 
complete  reporting  of  detailed  Other 
Asian  and  C5ther  Pacific  Islander 
subgroups.  The  six  panels  test  the 
effects  of  the  following  changes 
compared  to  the  control  panel. 

1.  A  modified  Hispanic  origin 
question,  including  the  addition  of  the 
word  "origin,"  slight  revisions  to  the 
instruction  for  the  question,  and 
removing  the  slashes  (/).  (The  same 


modified  Hispanic  question  is  used  in 
all  six  panels.) 

2.  The  inclusion  of  examples  of 
Hispanic  groups  and  Other  Asian  and 
Other  Pacific  Islander  groups  to  obtain 
more  complete  reporting  of  detailed 
other  Asian  and  C5ther  Pacific  Islander 
subgroups. 

3.  The  deletion  of  the  "Some  other 
race"  response  option  and  write-in  area. 

4.  The  deletion  of  the  "Some  other 
race"  response  option  and  write  in  area 
and  the  addition  of  examples  of 
Hispanic  groups  and  Other  Asian  and 
Pacific  Islander  groups. 

5.  The  deletion  of  the  "Some  other 
race"  response  and  addition  of  an 
"informative  instruction"  to  increase 
respondents  awareness  that  race  and 
Hispanic  origin  are  different. 

6.  The  deletion  of  the  "Some  other 
race"  response,  addition  of  "informative 
instruction"  to  increase  respondents 
awareness  that  race  and  Hispanic  origin 
are  different  and,  adding  examples  of 
Hispanic  groups  and  Other  Asian  and 
Other  Pacific  Islander  groups. 

Responses  from  these  paper  mail 
returns  also  will  be  data  captiued  in 
order  to  analyze  the  demographic 
characteristics  of  respondents  and 
patterns  of  item  nonresponse. 

m.  Data 

OMB  Number:  Not  available. 

Fonn  Numbeiis):  DA-lA,  IB,  IC,  ID. 
IDD,  DA-l(CC-9),  10, 11, 12, 13. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
220,000. 

Estimate  Time  Per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  36,666  hours. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents  except  for  thefr 
time  to  respond. 

Respondent  Obligation:  Mandatory. 

Legal  Authority:  Title  13  of  the  United 
States  Code,  Sections  141  and  193. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hoiu's  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimise  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
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or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB    • 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  3,  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

IFR  Doc.  02-14242  Filed  6-6-02;  8:45  am] 

8ILUNG  CODE  351(M>7-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Service  Annual  Survey;  Proposed 
Collection;  Comment  Request 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2002. 
ADDRESSES:  Dfrect  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Conmierce,  Room  6608, 
14Ui  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  e-mail  at 
mclayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ruth  Bramblett,  U.S. 
Census  Bureau,  Room  2775-FOB  3, 
Washington,  DC  20233-6500,  (301)  457- 
2766  or  via  e-mail  at 
ruth.ann.bramblett@census.gov. 

SUPPLEMENTARY  INFORMATION 
I.  Abstract 

1 1  The  Service  Annual  Survey  (SAS) 
provides,  for  selected  service  industries, 
total  revenue  estimates  for  taxable  firms 
and  total  revenue  and  expense  estimates 
for  tax-exempt  firms.  Selected  service 
industries  include  professional, 
scientific  and  technical  services; 
administrative  and  support  services; 
health  care  and  social  assistance; 
telecommimications,  publishing. 


broadcasting  and  other  information 
service  industries;  trucking,  coiuier  and 
messenger,  and  warehousing;  selected 
financial  services;  and  arts, 
entertainment  and  recreation.  These 
data  are  needed  to  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  governmental 
agencies.  The  Census  Bureau  is 
authorized  by  Title  13,  United  States 
Code,  to  conduct  siuveys  necessary  to 
furnish  current  data  on  subjects  covered 
by  the  major  censuses.  These  surveys 
provide  continuing  and  timely  national 
statistical  data  for  the  period  between 
economic  censuses. 

The  Bureau  of  Economic  Analysis 
(BEA),  the  primary  Federal  user  of  these 
annual  program  statistics,  uses  the 
information  in  developing  the  national 
income  and  product  accounts, 
compiling  benchmark  and  annual  input- 
output  tables,  and  computing  Gross 
Domestic  Product  (GDP)  by  industry. 
Agencies  of  the  U.S.  Department  of 
Transportation  (DOT)  use  the  data  for 
policy  development  and  program 
management  and  evaluation.  The 
Bureau  of  Labor  Statistics  (BLS)  uses  the 
data  as  inputs  to  its  Producer  Price 
Indexes  and  in  developing  productivity 
measurements.  The  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
uses  the  data  in  the  development  of  the 
National  Health  Expenditure  Accounts. 
The  Federal  Communications 
Commission  (FCC)  uses  the  data  as  a 
means  for  assessing  FCC  policy.  The 
Census  Bureau  uses  the  data  to  provide 
new  insight  into  changing  structural  and 
cost  conditions  that  will  impact  the 
planning  and  design  of  futiue  economic 
census  questionnaires.  Private  industry 
also  uses  the  data  as  a  tool  for  marketing 
analysis. 

Data  are  collected  from  all  of  the 
largest  firms  and  from  a  sample  of 
small-  and  medium-sized  businesses 
selected  using  a  stratified  sampling 
procedure.  The  samples  are  reselected 
periodically,  generally  at  5-year 
intervals.  The  largest  firms  continue  to 
be  canvassed  when  the  sample  is  re- 
drawn, while  nearly  all  of  the  small- 
and  medium-sized  firms  from  the  prior 
sample  are  replaced.  We  collect  these 
data  by  using  a  mail-out/mail-back 
survey  questionnaire. 

At  the  present  time,  we  are  only 
requesting  an  extension  for  the  current 
Service  Annual  Survey  program.  We 
will  not  be  implementing  any  new 
changes  for  survey  year  2002.  However, 
the  Service  Annual  Survey  program 
began  testing  the  North  American 
Product  Classification  System  (NAPCS) 
for  the  information  sector  (NAICS  51, 
except  512)  and  computer  system 
services  group  (NAICS  5415)  for  siuvey 


year  2001  and  we  plan  to  expand 
coverage  of  NAPCS  to  the  following 
subsectors  for  survey  year  2003: 
Professional,  Scientific  and  Technical 
Services  (NAICS  541);  Administrative 
Support  Services  (NAICS  561)  and 
Waste  Management  and  Remediation 
Services  (NAICS  562).  In  subsequent 
survey  years,  we  intend  to  expand 
product  lines  to  additional  industries 
covered  by  SAS. 

NAPCS  was  developed  jointly  by  the 
statistical  agencies  in  the  United  States, 
Canada,  and  Mexico  to  systematically 
identify  and  define  the  products  of  the 
service  industries.  The  comprehensive 
demand-oriented  product  classification 
system  will  complement  the  supply- 
oriented  North  American  Industry 
Classification  System  (NAICS) 
introduced  in  1997.  APCS  was  launched 
as  a  multi-phase  initiative  by  the  three 
countries  on  February  2,  1999,  and  it 
was  announced  by  the  Office  of 
Management  and  Budget  (OMB)  in  the 
Federal  Register  on  April  16,  1999. 
Phase  I,  an  exploratory  phase  launched 
in  early  1999,  targeted  the  foUovdng 
four  NAICS  sectors:  Information  (NAICS 
51);  Finance  and  Insvuance  (NAICS  52); 
Professional,  Scientific,  and  Technical 
Services  (NAICS  54);  and 
Administrative  and  Support  and  Waste 
Management  and  Remediation  Services 
(NAICS  56).  Phase  II,  launched  in  July 
2001,  extended  the  product 
development  work  to  industries  in  five 
additional  NAICS  service  sectors: 
Transportation  and  Warehousing 
(NAICS  48  and  49),  Educational 
Services  (NAICS  61),  Health  Care  and 
Social  Assistance  (NAICS  62),  Arts, 
Entertainment  and  Recreation  (NAICS 
71),  and  Accommodation  and  Food 
Services  (NAICS  72).  Phase  III,  which  is 
expected  to  be  launched  in  mid-2003, 
will  seek  to  complete  product 
development  and  classification  for  all     . 
NAICS  services  industries. 

Compared  to  goods-producing 
industries,  there  is  a  serious  lack  of 
information  about  and  data  for  the 
products  produced  by  the  service 
industries  in  the  U.S.  and  elsewhere. 
The  collection  and  dissemination  of 
NAPCS  service  statistics  will  provide 
much  needed  data  for  private  sector 
firms,  policy  analysts  and  trade 
negotiators  seeking  to  determine  and 
develop  market  opportunities  and  to 
track  industrial  performance. 

Future  initiatives  also  include  the 
collection  of  aimual  data  on  the  cost  of 
selected  purchased  services  and 
materials  in  the  2003  Service  Annual 
Survey  for  the  following  industries: 
Information  (NAICS  51);  Seciuities. 
Commodity  Contracts,  and  Other 
Financial  Investments  and  Related 
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Activities  (NAICS  523);  Professional, 
Scientific,  and  Technical  Services 
(NAICS  541);  and  Administrative  and 
Support  and  Waste  Management  and 
Remediation  Services  (NAICS  56).  For 
the  2004  survey,  we  will  begin 
collecting  these  data  for  all  remaining 
industries  covered  in  SAS.  Key  data 
items  include  the  cost  of  purchased 
telecommunications  services,  software 
and  data  processing  services, 
management  and  consulting  services, 
fuels,  electricity,  lease  and  rental 
payments,  materials  and  supplies  other 
than  for  resale,  and  contract  labor.  The 
availability  of  this  data  will  greatly 
improve  the  quality  of  the  intermediate- 
inputs  and  value-added  estimates  in 
BEA's  annual  input-output  and  GDP  by 
industry  accounts.  Annual  data  on 
purchased  services  and  materials  will 
also  be  used  as  indicators  to  update 
census  year  data  collected  on  the 
Business  Expenditures  Survey. 

n.  Method  of  Collection 

We  collect  this  information  by  mail, 
fax,  and  telephone  follow-up. 

m.  Data 

OMB  Number:  0607-0422. 

Form  Number:  The  SAS  program 
consists  of  58  forms  which  are  too 
extensive  to  list  here. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions.  Government  hospitals  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Response:  On 
average,  we  expect  1  hour  and  30 
minutes  as  an  estimate. 

Estimated  Total  Annual  Burden 
Hours:  61,662  hours. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondents  for  fiscal  year 
2003  is  estimated  to  be  $1,289,352  based 
on  the  median  hourly  salary  of  $20.91 
for  accountants  and  auditors. 
(Occupational  Emplojrment  Statistics- 
Bureau  of  Labor  Statistics  "2000 
National  Occupational  Employment  and 
Wage  Estimates")  http://www.bls.gov/ 
oes/2000/oesl  3201 1  .htm. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13.  United  States 
Code;  Sections  182.  224.  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  3.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  02-14243  Filed  6-6-02;  8:45  am] 

BILLING  COOE  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Current  Population  Surveys  (CPS>> 
Housing  Vacancy  Survey  (HVS); 
Proposed  Collection;  Comment 
Request 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Submit  written  comments  on  or 
before  August  6,  2002. 
ADDRESS:  Direct  all  written  comments  to 
Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
14Ui  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  or  via  the 
Internet  at  mclayton@doc.goy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient  and  instructions  should  be 
directed  to  Dennis  Clark,  Census 
Bureau,  FOB  3,  Room  3340, 
Washington,  DC  20233-8400,  (301)  763- 
3806. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  requesting 
clearance  for  the  collection  of  data 


concerning  the  HVS.  The  current 
clearance  expires  August  31,  2002.  The 
HVS  has  been  conducted  in  conjunction 
with  the  CPS  since  1956  and  serves  a 
broad  array  of  data  users  as  described 
below. 

We  conduct  the  HVS  interviews  with 
landlords  or  other  knowledgeable 
persons  concerning  vacant  housing 
imits  identified  in  the  monthly  CPS 
sample  and  meeting  certain  criteria.  The 
HVS  provides  the  only  quarterly  and 
annual  statistics  on  rental  vacancy  rates 
and  homeownership  rates  for  the  United 
States,  the  four  census  regions,  the  50 
states  and  the  District  of  Columbia,  and 
the  75  largest  Metropolitan  Areas  (MAs). 
Private  and  public  sector  organizations 
use  these  rates  extensively  to  gauge  and 
analyze  the  housing  market  with  regard 
to  supply,  cost,  and  affordability  at 
various  points  in  time.  In  addition,  the 
rental  vacancy  rate  is  a  component  of 
the  index  of  leading  economic 
indicators  published  by  the  Department 
of  Commerce. 

Policy  analysts,  program  managers, 
budget  analysts,  and  congressional  staff 
use  these  data  to  advise  the  executive 
and  legislative  branches  of  government 
with  respect  to  the  number  and 
characteristics  of  units  available  for 
occupancy  and  the  suitability  of 
housing  initiatives.  Several  other 
government  agencies  use  these  data  on 
a  continuing  basis  in  calculating 
consumer  expenditures  for  housing  as  a 
component  of  the  gross  national 
product;  to  project  mortgage  demands; 
and  to  measure  the  adequacy  of  the 
supply  of  rental  and  homeowner  units. 
In  addition,  investment  firms  use  the 
HVS  data  to  analyze  market  trends  and 
for  economic  forecasting. 

n.  Method  of  Collection 

Field  representatives  collect  this  HVS 
information  by  personal-visit  interviews 
in  conjunction  with  the  regular  monthly 
CPS  interviewing.  We  collect  HVS  data 
concerning  imits  that  are  vacant  and 
intended  for  year-round  occupancy  as 
determined  during  the  CPS  interview. 
Approximately  5,760  units  in  the  CPS 
sample  meet  these  criteria  each  month. 
All  interviews  are  conducted  using 
computer-assisted  interviewing. 

m.  Data 

OMB  Number:  0607-0179. 

Form  Number:  There  are  no  forms 
associated  with  this  supplement.  We 
conduct  all  interviewing  on  computers. 

TVpe  o/fleview;  Regular. 

Affected  Public:  Individuals  who  have 
knowledge  of  the  vacant  sample  unit 
(e.g.,  landlord,  rental  agents,  neighbors). 

Estimated  Number  of  Respondents: 
5,760  per  month. 
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Estimated  Time  Per  Response:  3 
ninutes. 

Estimated  Total  Annual  Burden 
Hours:  3,456. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondent  is  that  of  their 
time. 

Respondent's  Obligation:  Voluintary. 

Legal  Authority:  Title  13,  U.S.C, 
Section  182. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  3,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(PR  Doc.  02-14244  Filed  6-6-02;  8:45  am) 
BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  of  License  To  Enter 
Watches  and  Watch  Movements  into 
the  Customs  Territory  of  the  United 
States 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)  (2)  (A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 


Paperwork  Clearance  Officer, 
£)epartment  of  Commerce,  Room  6608, 
14th  &  Constitution  Avenue,  NW, 
Washington,  DC  20230  or  via  the 
Internet  at  MClayton@doc.gov.  or  by 
phone  at  (202)  482-3129. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Faye  Robinson,  Statutory 
Import  Programs  Staff,  FCB  Suite 
4100W,  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Phone  number: 
(202)  482-3526,  and  fax  number:  (202) 
482-0949. 

SUPPLEMENTARY  INFORMATION: 

L  Alistract 

Public  Law  97-446,  as  amended  by 
Public  Law  103—465.  requires  the 
Departments  of  Commerce  and  the 
Interior  to  administer  the  distribution  of 
duty-exemptions  and  duty-refunds  to 
watch  producers  in  the  U.S.  insular 
possessions  and  the  Northern  Mariana 
Islands.  Public  Law  106-36,  enacted 
June  25, 1999,  provides  for  the 
distribution  of  duty-refund  benefits  for 
any  jewelry  within  heading  7113  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  which  is  the  product  of 
the  U.S.  Territories  and  the  Northern 
Mariana  Islands  in  accordance  with  the 
new  provisions  of  the  note  in  chapter  71 
and  additional  U.S.  note  5  to  chapter  91. 
The  primary  consideration  in  collecting 
information  is  the  enforcement  of  the 
laws  and  the  information  gathered  is 
limited  to  that  necessary  to  prevent 
abuse  of  the  program  and  to  permit  a 
fair  and  equitable  distribution  of  its 
benefits.  Form  ITA-334P  is  the 
principal  program  form  used  for 
recording  the  operational  data  on  the 
basis  of  which  program  entitlements  are 
distributed  among  the  producers  (and 
the  provision  of  which  to  the 
Departments  constitutes  their 
application  for  these  entitlements).  The 
form  is  completed  by  watch  and  watch 
movement  manufacturers  and  has  been 
modified  with  special  instructions  for 
completion  by  the  new  jewelry 
manufacturers.  Because  the  duty-refund 
benefit  has  been  changed  from  an 
aimual  benefit  to  a  biannual  benefit. 
Form  ITA-334P  is  also  used,  with 
modified  instructions,  to  gather  the 
information  needed  to  calculate  the 
interim  duty-refund  certificate  for  the 
jewelry  and  watch  manufactiuers. 

n.  Method  of  Collection 

The  Department  of  Commerce  sends 
Form  ITA-334P  to  each  watch  producer 
biannually.  A  company  official 


completes  the  form  and  returns  it  to  the 
Department  of  Commerce. 

ni.  DaU 

OMB  Number:  0625-0040. 

Form  Number:  ITA-334P. 

Type  of  Review:  Revision — ^regular 
submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  7. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  14  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $40,350  ($350  for  respondents  and 
$40,000  for  federal  government 
(included  are  most  administration  costs 
of  program). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  3,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  Chief  Information  Officer 
(FR  Doc.  02-14349  Filed  6-6-02;  8:45  am] 
BILUNO  COOe  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Watch  Duty-Exemption  and  7113 
Jewelry  Duty-Refund  Program  Forms 

ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
continuing  information  collections,  as 
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required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer,  (202)  482- 
3129.  Department  of  Commerce,  Room 
6608, 14th  &  Constitution  Avenue,  NW, 
Washington,  DC  20230  or  via  the 
Internet  at  MClayton@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Faye  Robinson,  Statutory 
Import  Programs  Staff,  Room  4211,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  Phone  number  (202)  482- 
3526.  and  fax  number  (202)  482-0949. 
SUPPLEMENTARY  INFORMATION:    . 

I.  Abstract 

Public  Law  97-446,  as  amended  by 
Public  Law  103-465,  requires  the 
Department  of  Commerce  and  the 
Interior  to  administer  the  distribution  of 
duty-exemptions  and  duty-refunds  to 
watch  producers  in  the  U.S.  insular 
possessions  and  the  Northern  Mariana 
Islands^  Public  Law  106-36,  enacted  in 
1999,  extended  the  duty-refund  benefit 
for  any  jewelry  within  heading  7113  of 
the  Harmonized  Tariff  Schedide  of  the 
United  States  which  is  the  product  of 
the  U.S.  Territories  and  the  Northern 
Mariana  Islands  in  accordance  with  the 
provisions  of  the  note  in  chapter  71  and 
additional  U.S.  note  5  to  chapter  91.  The 
primary  consideration  in  collecting 
information  is  the  enforcement  of  the 
law  and  the  information  gathered  is 
limited  to  that  necessary  to  prevent 
abuse  of  the  program  and  to  permit  a 
fair  and  equitable  distribution  of  its 
benefits.  Form  ITA-340P  provides  the 
data  to  assist  in  verification  of  duty-free 
shipments  of  watches  into  the  United 
States  and  make  certain  the  allocations 
are  not  exceeded.  Forms  ITA-360P  and 
ITA-seiP  are  necessary  to  implement 
the  duty-refund  program  for  the  watch 
and  jewelry  producers.  Because  the 
duty-refund  benefit  has  been  changed 
from  an  annual  benefit  to  a  biannual 
benefit.  Forms  n'A-360P  and  ITA-361P 
will  now  also  be  used  for  the 
distribution  of  an  interim  duty-refund 
benefit. 

n.  Method  of  Collection 

The  Department  of  Commerce  issues 
Form  ITA-360P  to  each  watch  and 
jewelry  producer  biannually.  No 
information  is  requested  unless  the 
recipient  wishes  to  transfer  the 
certificate.  Form  n'A-36lP  is  obtained 


from  the  Department  of  Commerce  and 
must  be  completed  each  time  a 
certificate  holder  wishes  to  obtain  a 
portion,  or  all,  of  the  duty -refund 
authorized  by  the  certificate.  The  form 
is  then  sent  to  the  Department  of 
Commerce  for  validation  and  retimied 
to  the  producer.  Form  n'A-340P  may  be 
obtained  from  the  territorial  government 
or  may  be  produced  by  the  company  in 
an  approved  computerized  format  or 
any  other  medium  or  format  approved 
by  the  Department  of  Commerce  and  the 
Interior.  The  form  is  completed  for  each 
duty-free  shipment  of  watches  and 
watch  movements  into  the  U.S.  and  a 
copy  is  transmitted  to  the  territorial 
government.  Only  if  entry  procedures 
are  not  transmitted  electronically 
through  Customs'  automated  broker 
interface,  do  the  regulations  require  a 
copy  of  the  permit  be  sent  to  Customs 
along  with  other  entry  paperwork. 

m.  Data 

OMB  Number:  0625-0134. 

Form  Number:  ITA-340P,  360P,  361P. 

Type  of  Review:  Revision-regular 
submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  4 
(Form  ITA-340);  7  (Forms  ITA-360P  & 
361P). 

Estimated  Time  Per  Response:  10 
minutes  (Forms  ITA-340P  &  361P);  0 
(ITA-360P). 

Estimated  Total  Annual  Burden 
Hours:  65  hours  and  40  minutes. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $10,788  ($788  for  respondents  and 
$10,000  for  federal  government 
(included  are  some  administration  costs 
of  program). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  June  3,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-14350  Filed  6-6-02;  8:45  am) 

BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-853] 

Buli(  Aspirin  From  the  People's 
Republic  of  China;  Initiation  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  initiation  of  changed 
circiunstances  antidimiping  duty 
administrative  review. 

summary:  The  Department  of-Commerce 
is  initiating  a  changed  circumstances 
administrative  review  of  the 
antidumping  duty  order  on  bulk  aspirin 
from  the  People's  Republic  of  China 
("PRC")  (see  Notice  of  Antidumping 
Duty  Order:  Bulk  Aspirin  from  the 
People's  Republic  of  China  (65  FR 
42673,  July  11,  2000))  in  response  to  a 
request  from  Jilin  Pharmaceutical 
Import  and  Export  Corporation,  Jilin 
Pharmaceutic^  (U.S.A.)  Inc.,  and  Jilin 
Pharmaceutical  Limited  Company. 
These  entities  have  requested  that, 
contemporaneous  with  the  ongoing 
administrative  review  of  the  order,  the 
Department  of  Commerce  review  the 
company's  name  change  and  determine 
that  Jilin  Henghe  Pharmaceutical  is  the 
successor-in-interest  of  Jilin 
Pharmaceutical  Company  Ltd.  and  Jilin 
Pharmaceutical  Import  and  Export 
Corporation. 

EFFECTIVE  DATE:  June  7,  2002. 
FOR  further  INFORMATION  CONTACT: 
Blanche  Ziv  or  Cole  Kyle,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-4207  and  (202) 
482-1503  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
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("Department")  regulations  are  to  19 
CFR  Part  351  (2002). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  31,  2001,  a  respondent  in  this 
proceeding,  Jilin  Pharmaceutical  Import 
and  Export  Company,  Jilin 
Pharmaceutical  (U.S.A.)  Inc..  and  Jilin 
Pharmaceutical  Limited  Company 
(collectively,  "Jilin  Pharmaceutical") 
notified  the  Department  that  in  1999,  its 
corporate  name  changed  to  Jilin  Henghe 
Pharmaceutical  Company  Ltd.  ("Jilin 
Henghe").  On  December  14,  2001,  Jilin 
Pharmaceutical  stated  that  during  the 
period  of  review  ("POR")  of  the 
concurrent  administrative  review  (see 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  43570  (August  20,  2001)), 
the  export  operations  for  subject 
merchandise,  which  were  handled  by 
Jilin  Pharmaceutical  Import  and  Export 
Company  during  the  original 
investigation  (see  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Bulk  Aspirin  from  the  People's 
Republic  of  China,  65  FR  39598  (May 
25,  2000)  ("LTFV  investigation")),  were 
handled  by  the  sales  department  for 
medicinal  materials  of  Jilin  Henghe. 
Jilin  Pharmaceutical  also  stated  that 
during  the  POR,  subject  merchandise 
was  produced  at  the  same  facilities  that 
Jilin  Pharmaceutical  used  to  produce 
subject  merchandise  during  the  LTFV 
investigation.  On  May  24.  2002,  Jilin 
Pharmaceutical  provided 
documentation  to  support  this  claim, 
consisting  of  a  government  document 
approving  its  name  change  and  its 
continuing  right  to  export  subject 
merchandise  to  the  United  States. 

The  information  submitted  by  Jilin 
Pharmaceutical  shows  changed 
circumstances  sufficient  to  warrant  a 
review.  Therefore,  we  are  initiating  a 
changed  circiunstances  administrative 
review  pursuant  to  section  751(b)(1)  of 
the  Act  to  determine  whether  entries 
neuning  Jilin  Henghe  as  manufacturer  or 
exporter  should  receive  the  cash  deposit 
rate  currently  applied  to  Jilin 
Pharmaceutical. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
review  is  bulk  acetylsalicylic  acid, 
commonly  referred  to  as  bulk  aspirin, 
whether  or  not  in  pharmaceutical  or 
compoimd  form,  not  put  up  in  dosage 
form  (tablet,  capsule,  powders  or  similar 
form  for  direct  human  consumption). 
Bulk  aspirin  may  be  imported  in  two 
forms,  as  pure  ortho-acetylsalicylic  acid 
or  as  mixed  ortho-acetylsalicylic  acid. 
Pure  ortho-acetylsalicylic  acid  can  be 


either  in  crystal  form  or  granulated  into 
a  fine  powder  (pharmaceutical  form). 
This  product  has  the  chemical  formula 
C9HHO4.  It  is  defined  by  the  official 
monograph  of  the  United  States 
Pharmacopoeia  ("USP")  23.  It  is 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  2918.22.1000. 

Mixed  ortho-acetylsalicylic  acid 
consists  of  ortho-acetylsalicylic  acid 
combined  with  other  inactive 
substances  such  as  starch,  lactose, 
cellulose,  or  coloring  materials  and/or 
other  active  substances.  The  presence  of 
other  active  substances  must  be  in 
concentrations  less  than  that  specified 
for  particular  nonprescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Nonprescription  Drugs, 
eighth  edition,  American 
Pharmaceutical  Association.  This 
product  is  classified  under  HTSUS 
subheading  3003.90.0000.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  review  is  dispositive. 

Initiation  of  Changed  Circumstances 
Review 

Pursuant  to  section  751(b)(1)  of  the 
Act,  the  Department  will  conduct  a 
changed  circimistances  review  upon 
receipt  of  information  concerning,  or  a 
request  from  an  interested  party  of,  an 
antidumping  duty  order  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review  of  the  order. 

Jilin  Pharmaceutical  contends  that  its 
corporate  name  and  successor-in- 
interest  have  changed  and  that  no 
changes  have  occurred  with  respect  to 
its  production  facilities.  We  therefore 
find  good  cause  to  conduct  a  changed 
circumstances  review.  See  19  CFR 
351.216(c).  Therefore,  in  accordance 
with  section  751(b)(1)  of  the  Act,  we  are 
initiating  a  changed  circumstances 
review  based  upon  the  information 
contained  in  Jilin  Pharmaceutical's 
submissions. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
antidumping  duty  administrative 
review,  concurrent  with  the  ongoing 
administrative  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and 
351.221(c)(3)(i),  which  will  set  forth  the 
Department's  preliminary  factual  and 
legal  conclusions.  The  Department  will 
issue  its  final  results  of  review  in 
accordance  with  the  time  limits  set  forth 
in  19  CFR  351.216(e). 

This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Act. 


Dated:  [une  3.  2002. 

Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  1. 

(FR  Doc.  02-14380  Filed  6-6-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-824] 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan:  Notice 
of  Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  of  the 
Antidumping  Order,  and  Intent  To 
Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
review,  and  intent  to  revoke  order  in 
part. 

SUMMARY:  hi  accordance  with  751(b)  of 
the  Tarriff  Act  of  1930  ("the  Act")  and 
section  351.216(b)  of  the  Department  of 
Commerce's  ("the  Department") 
regulations,  Mitsubishi  International 
Steel  Inc.  ("MISI")  filed  a  request  for  a 
changed  circumstances  review  of  the 
antidumping  order  on  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
Japan  with  respect  to  the  products 
known  as  diffusion-annealed  nickel 
plant  and  next  generation  diffusion- 
annealed  nickel  plate  described  below. 
Domestic  producers  of  the  like  product 
have  affirmatively  expressed  no  interest 
in  continuation  of  the  order  with  respect 
to  these  particular  products.  In  response 
to  MISI's  request,  the  Department  is 
initiating  a  changed  circumstances 
review  and  issuing  a  notice  of  intent  to 
revoke  in  part  the  antidumping  duty 
order  on  certain  corrosion-resistant 
carbon  steel  flat  products  from  Japan. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  June  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3207. 

r?ie  Applicable  Statute  and 
Regulations:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  effective 
January  1,  1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930,  as  amended,  by  the  Uruguay 
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Round  Agreements  Act.  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  as  codified  at  19  CFR 
part  351  (2001). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  6,  2002.  MISI  requested  that 
the  Department  revoke  in  part  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  Specifically,  MISI 
requested  that  the  Department  revoke 
the  order  with  respect  to  imports 
meeting  the  following  specifications:  (1) 
difhision  annealed,  non-alloy  nickel- 
plated  carbon  products,  with  a  substrate 
of  cold-rolled  battery  grade  sheet 
("CRBG")  with  both  sides  of  the  CRBG 
initially  electrolytically  plated  with 
piire,  unalloyed  nickel  and 
subsequently  annealed  to  create  a 
diffusion  between  the  nickel  and  iron 
substrate,  with  the  nickel  plated  coating 
having  a  thickness  of  0-5  microns  per 
side  with  one  side  equaling  at  least  2 
microns;  and  with  the  nickel  carbon 
sheet  having  a  thickness  of  from  0.004" 
(0.10mm)  to  0.030"  (0.762mm)  and 
conforming  to  the  following  chemical 
specifications  (%):  C  <  0.08;  Mn  <  0.45; 
P  <  0.02;  S  <  0.02;  Al  <  0.15;  and  Si  < 
0.10;  and  the  following  physical 
specifications:  Tensile  =  65  KSI 
maximum;  Yield  =  32-55  KSI; 
Elongation  =  18%  minimum  (aim  34%); 
Hardness  =  85-150  Vickers;  Grain  Type 
=  Equiaxed  or  Pancake;  Grain  Size 
(ASTM)  =  7-12;  Delta  r  value  =  aim  less 
than  ±0.2;  Lankford  value  =  >  1.2.;  and 
(2)  next  generation  diffusion-aimealed 
nickel  plate  meeting  the  following 
specifications:  (a)  Nickel-graphite 
plated,  diffusion  annealed,  tin-nickel 
plated  carbon  products,  with  a  natural 
composition  mixture  of  nickel  and 
graphite  electrolytically  plated  to  the 
top  side  of  diffusion  annealed  tin-nickel 
plated  carbon  steel  strip  with  a  cold 
rolled  or  tin  mill  black  plate  base  metal 
conforming  to  chemical  requirements 
based  on  AISI 1006;  having  both  sides 
of  the  cold  rolled  substrate 
electrolytically  plated  with  natural 
nickel,  with  the  top  side  of  the  nickel 
plated  strip  electrolytically  plated  with 
tin  and  then  annealed  to  create  a 
diffusion  between  the  nickel  and  tin 
layers  in  which  a  nickel-tin  alloy  is 
created,  and  an  additional  layer  of 
mixture  of  natiiral  nickel  and  graphite 
then  electroljrtically  plated  on  the  top 
side  of  the  strip  of  the  nickel-tin  alloy; 
having  a  coating  thickness:  top  side: 
nickel-graphite,  tin-nickel  layer  >  1.0 
micrometers;  tin  layer  only  >  0.05 
micrometers,  nickel-graphite  layer  only 


>  0.2  micrometers,  and  bottom  side: 
nickel  layer  >  1.0  micrometers;  (b) 
nickel-graphite,  diffusion  annealed, 
nickel  plated  carbon  products,  having  a 
natural  composition  mixture  of  nickel 
and  graphite  electrolytically  plated  to 
the  top  side  of  diffusion  annealed  nickel 
plated  steel  strip  with  a  cold  rolled  or 
tin  mill  black  plate  base  metal 
conforming  to  chemical  requirements 
based  on  AISI  1006;  with  both  sides  of 
the  cold  rolled  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  material  then  annealed 
to  create  a  diffusion  between  the  nickel 
and  the  iron  substrate;  with  an 
additional  layer  of  natxiral  nickel- 
graphite  then  electrolytically  plated  on 
the  top  side  of  the  strip  of  the  nickel 
plated  steel  strip;  with  the  nickel- 
graphite,  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  a  coating 
thickness:  top  side:  nickel-graphite,  tin- 
nickel  layer  >  1.0  micrometers;  nickel- 
graphite  layer  >  0.5  micrometers;  bottom 
side:  nickel  layer  >  1.0  micrometers;  (c) 
diffusion  annealed  nickel-graphite 
plated  products,  which  are  cold-rolled 
or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006; 
having  the  bottom  side  of  the  base  metal 
first  electrolytically  plated  with  natural 
nickel,  and  the  top  side  of  the  strip  then 
plated  with  a  nickel-graphite 
composition;  with  the  strip  then 
annealed  to  create  a  diffusion  of  the 
nickel-graphite  and  the  iron  substrate  on 
the  bottom  side;  with  the  nickel- 
graphite  and  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  coating 
thickness:  top  side:  nickel-graphite  layer 

>  1.0  micrometers;  bottom  side:  nickel 
layer  >  1.0  micrometers;  (d)  nickel- 
phosphorous  plated  diffiision  annealed 
nickel  plated  carbon  product,  having  a 
natural  composition  mixture  of  nickel 
and  phosphorus  electrolytically  plated 
to  the  top  side  of  a  diffusion  aimealed 
nickel  plated  steel  strip  with  a  cold 
rolled  or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  material  then  annealed 
to  create  a  diffusion  of  the  nickel  and 
iron  substrate;  another  layer  of  the 
natiiral  nickel-phosphorous  then 
electrolytically  plated  on  the  top  side  of 
the  nickel  plated  steel  strip;  with  the 
nickel-phosphorous,  nickel  plated 


material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side:  nickel-phosphorous,  nickel 
layer  >  1.0  micrometers;  nickel- 
phosphorous  layer  >  0.1  micrometers; 
bottom  side:  nickel  layer  >  1.0 
micrometers;  (e)  diffusion  annealed,  tin- 
nickel  plated  products,  electrolytically 
plated  with  natural  nickel  to  the  top 
side  of  a  diffusion  annealed  tin-nickel 
plated  cold  rolled  or  tin  mill  black  plate 
base  metal  conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  cold  rolled  strip 
initially  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  fiickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  natural  nickel  then  electrolytically 
plated  on  the  top  side  of  the  strip  of  the 
nickel-tin  alloy;  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  coating  thickness: 
top  side:  nickel-tin-nickel  combination 
layer  >  1.0  micrometers;  tin  layer  only 
>  0.05  micrometers;  bottom  side:  nickel 
layer  >  1.0  micrometers;  and  (f)  tin  mill 
products  for  battery  containers,  tin  and 
nickel  plated  on  a  cold  rolled  or  tin  mill 
black  plate  base  metal  conforming  to 
chemical  requirements  based  on  AISI 
1006;  having  both  sides  of  the  cold 
rolled  substrate  electrolytically  plated 
with  natural  nickel;  then  aimealed  to 
create  a  diffusion  of  the  nickel  and  iron 
substrate;  then  an  additional  layer  of 
natural  tin  electrolytically  plated  on  the 
top  side;  and  again  annealed  to  create  a, 
diffusion  of  the  tin  and  nickel  alloys; 
with  the  tin-nickel,  nickel  plated 
material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side:  nickel-tin  layer  >  1 
micrometer;  tin  layer  alone  >  0.05 
micrometers;  bottom  side:  nickel  layer  > 
1 .0  micrometer. 

Scope  of  Review 

The  products  covered  by  the 
antidumping  duty  order  include  flat- 
rolled  carbon  steel  products,  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminum,  or  zinc-, 
alimiiniun-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
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addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTSUS  imder  item  numbers 
7210.30.0030,  7210.30.0060, 
7210.41.0000,  7210.49.0030. 
7210.49.0090,7210.61.0000, 
7210.69.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.20.0000. 
7212.30.1030,  7212.30.1090, 
7212.30.3000,  7212.30.5000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7212.60.0000, 
7215.90.1000,  7215.90.3000, 
7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560, 
7217.90.1000,  7217.90.5030, 
7217.90.5060,  7217.90.5090.  Included  in 
this  order  are  corrosion-resistant  flat- 
rolled  products  of  non-rectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  [i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
jjroducts  which  have  been  beveled  or 
rounded  at  the  edges. 

Excluded  from  mis  order  are  flat- 
rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromiiun, 
chromium  oxides,  both  tin  and  lead       . 
("teme  plate"),  or  both  chromium  and  / 
chromiiun  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating. 

Also  excluded  from  this  order  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness. 

Also  excluded  from  this  order  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

Also  excluded  from  this  order  are 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  following 
specifications:  (1)  Widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inches);  (2) 


thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  chromate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  chromate,  and  finally 
a  layer  consisting  of  silicate. 

Also  excluded  from  this  order  are 
carbon  steel  flat  products  measuring 
1.84  millimeters  in  thickness  and  43.6 
millimeters  or  16.1  millimeters  in  width 
consisting  of  carbon  steel  coil  (SAE 
1008)  clad  with  an  aluminum  alloy  that 
is  balance  aliuninum,  20%  tin,  1% 
copper,  0.3%  silicon,  0.15%  nickel,  less 
than  1%  other  materials  and  meeting 
the  requirements  of  SAE  standard  783 
for  Bearing  and  Bushing  Alloys. 

Also  excluded  from  this  order  are 
carbon  steel  flat  products  measuring 
0.97  millimeters  in  thickness  and  20 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1008)  with  a  two- 
layer  lining,  the  first  layer  consisting  of 
a  copper-lead  alloy  powder  that  is 
balance  copper,  9%  to  11%  tin,  9%  to 
11%  lead,  less  than  1%  zinc,  less  than 
1%  other  materials  and  meeting  the 
requirements  of  SAE  standard  792  for 
Bearing  and  Bushing  Alloys,  the  second 
layer  consisting  of  45%  to  55%  lead, 
38%  to  50%  PTFE,  3%  to  5% 
molybdenum  disulfide  and  less  than  2% 
other  materials. 

Also  excluded  from  this  order  are 
doctor  blades  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
plated  with  nickel  phosphorous,  having 
a  thickness  of  0.1524  millimeters  (0.006 
inches),  a  width  between  31.75 
millimeters  (1.25  inches)  and  50.80 
millimeters  (2.00  inches),  a  core 
hardness  between  580  to  630  HV,  a 
surface  hardness  between  900-990  HV; 
the  carbon  steel  coil  or  strip  consists  of 
the  following  elements  identified  in 
percentage  by  weight:  0.90%  to  1.05% 
carbon;  0.15%  to  0.35%  silicon;  0.30% 
to  0.50%  manganese;  less  than  or  equal 
to  0.03%  of  phosphorous;  less  than  or 
equal  to  0.006%  of  sulfur;  other 
elements  representing  0.24%;  and  the 
remainder  of  iron. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  flat  products 
measuring  1.64  millimeters  in  thickness 
and  19.5  millimeters  in  width  consisting 
of  carbon  steel  coil  (SAE  1008)  with  a 
lining  clad  with  an  aluminiun  alloy  that 


is  balance  aluminum;  10  to  15%  tin;  1 
to  3%  lead;  0.7  to  1.3%  copper;  1.8  to 
3.5%  silicon;  0.1  to  0.7%  clm)mium, 
less  than  1%  other  materials  and 
meeting  the  requirements  of  SAE 
standard  783  for  Bearing  and  Bushing 
Alloys. 

Also,  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
measuring  1.93  millimeters  or  2.75 
millimeters  (0.076  inches  or  0.108 
inches)  in  thickness,  87.3  millimeters  or 
99  millimeters  (3.437  inches  or  3.900 
inches)  in  width,  with  a  low  carbon 
steel  back  comprised  of;  carbon  under 
8%,  manganese  under  0.4%. 
phosphorous  imder  0.04%.  and  sulfur 
under  0.05%;  clad  with  aluminum  alloy 
comprised  of:  0.7%  copper,  12%  tin, 
1.7%  lead,  0.3%  antimony,  2.5% 
silicon,  1%  maximum  total  other 
(including  iron),  and  remainder 
aluminum. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
clad  with  aluminimi.  measuring  1.75 
millimeters  (0.069  inches)  in  thickness, 
89  millimeters  or  94  millimeters  (3.500 
inches  or  3.700  inches)  in  width,  with 
a  low  carbon  steel  back  comprised  of: 
carbon  under  8%,  manganese  under 
0.4%,  phosphorous  under  0.04%,  and 
sulfur  under  0.05%;  clad  with 
aluminum  alloy  comprised  of:  0.7% 
copper,  12%  tin,  1.7%  lead,  2.5% 
silicon,  0.3%  antimony,  1%  maximum 
total  other  (including  iron),  and 
remainder  aluminum. 

"Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
measuring  a  minimum  of  and  including 
1.10mm  to  a  maximum  of  and  including 
4.90mm  in  overall  thickness,  a 
minimum  of  and  including  76.00mm  to 
a  maximum  of  and  including  250.00mm 
in  overall  width,  with  a  low  carbon  steel 
back  comprised  of:  carbon  under  0.10%, 
manganese  under  0.40%,  phosphorous 
under  0.04%,  sulfur  under  0.05%.  and 
silicon  under  0.05%;  clad  with 
aluminum  alloy  comprised  of:  under 
2.51%  copper,  under  15.10%  tin,  and 
remainder  aluminum  as  listed  on  the 
mill  specification  sheet. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  to  Revoke  Order  in 
Part 

Pursuant  to  sections  751(d)(1)  and 
782(h)(2)  of  the  Act.  the  Department 
may  revoke  an  antidumping  or 
countervailing  duty  order,  in  whole  or 
in  part,  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e.,  a  changed 
circumstances  review)  where  the 
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Department  determines  that  "producers 
accounting  for  substantially  all  of  the 

Eroduction  of  that  domestic  like  product 
ave  expressed  a  lack  of  interest  in 
issuance  of  an  order."  Section  782(h)(2) 
of  the  Act.  See,  e.g.,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From  the 
Netherlands:  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Review.  66  FR  57415,  57416  (November 
15,  2001).  Section  751(b)(1)  of  the  Act 
requires  a  changed  circimistances 
review  to  be  conducted  upon  receipt  of 
a  request  which  shows  changed 
circumstances  sufficient  to  warrant  a 
review.  Section  351.222(g)  of  the 
Department's  regulations  provides  that 
the  Department  will  conduct  a  changed 
circumstances  administrative  review 
imder  19  CFR  351.216.  and  may  revoke 
an  order  (in  whole  or  in  part),  if  it 
determines  that  producers  accounting 
for  substantially  all  of  the  production  of 
'    the  domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  if  other 
changed  circumstances  sufficient  to 
warrant  revocation  exist. 

In  addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  19  CFR 
351.221(c)(3)(ii)  permits  the  Department 
to  combine  the  notices  of  initiation  and 
preliminary  results. 

In  accordance  with  sections  751(d)(1) 
and  782(h)(2)  of  the  Act,  and  19  CFR 
351.216  and  351.222(g).  based  on 
affirmative  statements  by  domestic 
'  producers  of  the  like  product, 
Bethlehem  Steel  Corporation;  National 
Steel  Corporation;  and  United  States 
Steel  Corporation  ("Domestic 
Producers"),  no  further  interest  exists  in 
continuing  the  order  with  respect  to 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  following 
specifications:  (1)  Diffusion  annealed, 
non-alloy  nickel-plated  carbon 
products,  with  a  substrate  of  cold-rolled 
battery  grade  sheet  ( "CRBG")  with  both 
sides  of  the  CRBG  initially 
electrolytically  plated  with  pure, 
imalloyed  nickel  and  subsequently 
annealed  to  create  a  diffusion  between 
the  nickel  and  iron  substrate,  with  the 
nickel  plated  coating  having  a  thickness 
of  0-5  microns  per  side  v^th  one  side 
equaling  at  least  2  microns;  and  with  the 
nickel  carbon  sheet  having  a  thickness 
of  from  0.004"  (0.10mm)  to  0.030" 
(0.762mm)  and  conforming  to  the 
following  chemical  specifications  (%):  C 
S  0.08;  Mn  <  0.45;  P  <  0.02;  S  <  0.02; 
Al  ^  0.15;  and  Si  <  0.10;  and  the 
following  physical  specifications: 
Tensile  =  65  KSI  maximum;  Yield  =  32- 
55  KSI;  Elongation  =  18%  minimiiTn 
(aim  34%);  Hardness  =  85-150  Vickers; 


Grain  Type  =  Equiaxed  or  Pancake; 
Grain  Size  (ASTM)  =  7-12;  Delta  r  value 
=  aim  less  than  ±0.2;  Lankford  value  = 

>  1.2.;  and  (2)  next  generation  diffusion- 
annealed  nickel  plate  meeting  the 
following  specifications:  (a)  Nickel- 
graphite  plated,  diffusion  annealed,  tin- 
nickel  plated  carbon  products,  with  a 
natural  composition  mixtiu-e  of  nickel 
and  graphite  electrolytically  plated  to 
the  top  side  of  diffusion  annealed  tin- 
nickel  plated  carbon  steel  strip  with  a 
cold  rolled  or  tin  mill  black  plate  base 
metal  conforming  to  chemical 
requirements  based  on  AISI 1006; 
having  both  sides  of  the  cold  rolled 
substrate  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  nickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  mixture  of  natural  nickel  and  graphite 
then  electrolytically  plated  on  the  top 
side  of  the  strip  of  the  nickel-tin  alloy; 
having  a  coating  thickness:  top  side: 
nickel-graphite,  tin-nickel  layer  ^1.0 
micrometers;  tin  layer  only  >  0.05 
micrometers,  nickel-graphite  layer  only 

>  0.2  micrometers,  and  bottom  side: 
nickel  layer  >  1.0  micrometers;  (b) 
nickel-graphite,  diffusion  annealed, 
nickel  plated  carbon  products,  having  a 
natiiral  composition  mixture  of  nickel 
and  graphite  electrolytically  plated  to 
the  top  side  of  diffusion  annealed  nickel 
plated  steel  strip  with  a  cold  rolled  or 
tin  mill  black  plate  base  metal 
conforming  to  chemical  requirements 
based  on  AISI  1006;  with  both  sides  of 
the  cold  rolled  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  material  then  annealed 
to  create  a  diffusion  between  the  nickel 
and  the  iron  substrate;  with  an 
additional  layer  of  natural  nickel- 
graphite  then  electrolytically  plated  on 
the  top  side  of  the  strip  of  the  nickel 
plated  steel  strip;  with  the  nickel- 
graphite,  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  a  coating 
thickness:  top  side:  Nickel-graphite,  tin- 
nickel  layer  >  1.0  micrometers;  nickel- 
graphite  layer  >  0.5  micrometers;  bottom 
side:  nickel  layer  >  1.0  micrometers;  (c) 
diffusion  annealed  nickel-graphite 
plated  products,  which  are  cold-rolled 
or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006; 
having  the  bottom  side  of  the  base  metal 
first  electrolytically  plated  with  natural 
nickel,  and  the  top  side  of  the  strip  then 
plated  with  a  nickel-graphite 


composition;  with  the  strip  then 
annealed  to  create  a  diffusion  of  the 
nickel-graphite  and  the  iron  substrate  on 
the  bottom  side;  with  the  nickel- 
graphite  and  nickel  plated  material 
sufficientiy  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  coating 
thickness:  top  side:  nickel-graphite  layer 
>  1.0  micrometers;  bottom  side:  nickel 
layer  >  1.0  micrometers;  (d)  nickel- 
phosphorous  plated  diffusion  annealed 
nickel  plated  carbon  product,  having  a 
natural  composition  mixture  of  nickel 
and  phosphorus  electrolytically  plated 
to  the  top  side  of  a  diffusion  annealed 
nickel  plated  steel  strip  with  a  cold 
rolled  or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  base  metal  initially 
electrolj^ically  plated  with  natural 
nickel,  and  the  material  then  annealed 
to  create  a  diffusion  of  the  nickel  and 
iron  substrate;  another  layer  of  the 
natural  nickel-phosphorous  then 
electrolytically  plated  on  the  top  side  of 
the  nickel  plated  steel  strip;  with  the 
nickel-phosphorous,  nickel  plated 
material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness:    » 
top  side:  nickel-phosphorous,  nickel 
layer  >  1.0  micrometers;  nickel- 
phosphorous  layer  >  0.1  micrometers;    . 
bottom  side  :  nickel  layer  >  1.0 
micrometers;  (e)  diffusion  annealed,  tin- 
nickel  plated  products,  electrolytically 
plated  with  natural  nickel  to  the  top 
side  of  a  diffusion  annealed  tin-nickel 
plated  cold  rolled  or  tin  mill  black  plate 
base  metal  conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  cold  rolled  strip 
initially  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  nickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  natural  nickel  then  electrolytically 
plated  on  the  top  side  of  the  strip  of  the 
nickel-tin  alloy;  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  coating  thickness: 
top  side:  nickel-tin-nickel  combination .' 
layer  ^1.0  micrometers;  tin  layer  only 
^  0.05  micrometers;  bottom  side:  nickel 
layer  >  1 .0  micrometers;  and  (f)  tin  mill 
products  for  battery  containers,  tin  and 
nickel  plated  on  a  cold  rolled  or  tin  mill 
black  plate  base  metal  conforming  to 
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chemical  requirements  based  on  AISI 
1006;  having  both  sides  of  the  cold 
rolled  substrate  electrolytically  plated 
with  natural  nickel;  then  annealed  to 
create  a  diffusion  of  the  nickel  and  iron 
substrate;  then  an  additional  layer  of 
natural  tin  electrolytically  plated  on  the 
top  side;  and  again  annealed  to  create  a 
diffusion  of  the  tin  and  nickel  alloys; 
with  the  tin-nickel,  nickel  plated 
material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side:  nickel-tin  layer  >  1 
micrometer;  tin  layer  alone  ^  0.05 
micrometers;  bottom  side:  nickel  layer  > 
1.0  micrometer.  See  Domestic 
Producers'  May  14,  2002,  letter  to  the 
Department.  Therefore,  we  are  initiating 
this  changed  circumstances 
administrative  review. 

Furthermore,  because  domestic 
producers  have  expressed  a  lack  of 
interest,  we  determine  that  expedited 
action  is  warranted,  and  we 
preliminarily  determine  that  continued 
application  of  the  order  with  respect  to 
certain  corrosion-resistant  carbon  steel 
flat  products  falling  within  the 
description  above  is  no  longer  of 
interest  to  domestic  interested  parties. 
Because  we  have  concluded  that 
expedited  action  is  warranted,  we  are 
combining  these  notices  of  initiation 
and  preliminary  results.  Therefore,  we 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  part  the  antidumping 
duty  order  with  respect  to  imports  of 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  above- 
mentioned  specifications  from  Japan. 

If  the  final  revocation  in  part  occurs, 
we  intend  to  instruct  the  U.S.  Customs 
Service  ("Customs")  to  liquidate 
without  regard  to  antidimiping  duties, 
as  applicable,  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  specifications 
indicated  above,  not  subject  to  final 
results  of  administrative  review  as  of  the 
date  of  publication  in  the  Federal 
Register  of  the  final  results  of  this 
changed  circumstances  review  in 
accordance  with  19  CFR  351.222.  We 
will  also  instruct  Customs  to  pay 
interest  on  such  refunds  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  above 
specifications  will  continue  unless  and 
until  we  publish  a  final  determination 
to  revoke  in  part. 


Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argimient  in  this 
proceeding  are  requested  to.  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argiunent.  Parties  to  the  proceedings 
may  request  a  hearing  within  14  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  no  later  than  two  days  after 
the  deadline  for  the  submission  of 
rebuttal  briefs,  or  the  first  workday 
thereafter.  Case  briefs  may  be  submitted 
by  interested  parties  not  later  than  14 
days  after  the  date  of  publication  of  this 
notice.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  five  days  after  the 
deadline  for  submission  of  case  briefs. 
All  written  comments  shall  be 
submitted  in  accordance  with  19  CFR 
351.303  and  shall  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351.303.  Persons  interested  in  attending 
the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act  and  19  CFR  351.216  aqfl  351.222. 

Dated:  June  3.  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc,  02-14379  Filed  6-6-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-827] 

Certain  Large  Diameter  CartxMi  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Mexico:  Extension 
of  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  AGENCY:  Import 
Administration,  International  Trade 
Administration,  Department  of 
Commerce. 

EFFECnVE  DATE:  Jime  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geoffrey  Craig  or  Brian  Ledgerwood  at 
(202) 482-4161  or  (202) 482-3836, 
.Office  of  AD/CVD  Enforcement  VI. 
Group  II,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 


TIME  LIMITS: 
Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  issue  the  preliminary 
results  of  a  review  within  245  days  after 
the  last  day  of  the  anniversary  month  of 
an  order  or  finding  for  which  a  review 
is  requested  and  the  final  results  within 
120  days  after  the  date  on  which  the 
preliminary  results  are  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  that  time 
period,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary  results  to 
a  maximum  of  365  days  and  for  the  final 
results  to  180  days  (or  300  days  if  the 
Department  does  not  extend  the  time 
limit  for  the  preliminary  results)  from 
the  date  of  the  publication  of  the 
preliminary  results. 

Background 

On  October  1,  2001.  the  Department 
published  in  the  Federal  Register  the 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  with  respect 
to  certain  large  diameter  carbon  and 
alloy  seamless  standard,  line,  and 
pressure  pipe,  covering  the  period 
February  4.  2000  through  July  31.  2001 
(66  FR  49924).  The  preliminary  results 
were  originally  due  on  May  3.  2002.  On 
May  10.  2002  (67  FR  17397)  the 
Department  published  a  30-day 
extension  of  the  preliminary  results.  On 
May  29,  2002.  petitioner  in  this  case 
made  a  submission  arguing  that  the 
reveiw  should  not  be  rescinded. 
Because  it  is  not  practicable  to  address 
the  issues  raised  by  June  3,  2002,  we  are 
postponing  the  preliminary 
determination  an  additional  90  days, 
until  September  3.  2002,  in  accordance 
with  751(a)((3)(A)  of  the  Act. 

Extension  of  Preliminary  Results  of 
Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  time  limit. 
Therefore,  we  are  extending  the  time 
limit  for  completion  of  the  preliminary 
results  until  no  later  than  September  3, 
2002.  See  Decision  Memorandum  from 
Melissa  Skinner  to  Bernard  Carreau, 
dated  May  31,  2002,  which  is  on  file  in 
the  Central  Records  Unit,  B-099  of  the 
main  Commerce  Building.  We  intend  to 
issue  the  final  results  no  later  than  120 
days  after  the  publication  of  the  notice 
of  preliminary  results  of  this  review. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 
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Dated:  May  31.2002 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-14378  Filed  6-6-02;  8:45  am) 

BHJJNQ  COOe  3610-OS-8 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-S80-839] 

Certain  Polyester  Staple  Rber  from 
Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
Internationa]  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  timely  requests 
by  seven  companies  and  an  importer  of 
the  subject  merchandise,  on  June  19, 
2001 ,  the  Department  of  Commerce 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
polyester  staple  fiber  from  Korea  with 
respect  to  those  seven  companies  (66  FR 
32934).  The  period  of  review  is 
November  8, 1999,  through  April  30, 
2001. 

We  preliminarily  find  that  sales  have 
been  made  below  normal  value. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

EFFECTIVE  DATE:  June  7,  2002, 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai,  Office  1.  AD/CVD 
Enforcement  Group  I,  Import 
Administration-Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4087. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (April  2001). 


Background 

On  May  25,  2000.  the  Department 
published  in  the  Federal  Register  an 
amended  final  determination  and 
antidumping  duty  order  on  certain 
polyester  staple  fiber  (PSF)  from  Korea 
(65  FR  33807). 

The  Department  published  a  notice 
advising  of  the  opportunity  to  request 
an  administrative  review  of  the 
antidumping  duty  order  on  May  1,  2001 
(66  FR  21740).  In  response  to  timely 
requests  by  Stein  Fibers,  an  importer  of 
the  subject  merchandise,  and  certain 
manufactiirer/exporters  (i.e.,  Daeyang 
Industrial  Co.,  Ltd.  (Daeyang),  Estal 
Industry  Co.,  Ltd.  (Estal),  Huvis 
Corporation  (Huvis),  Keon  Baek  Co., 
Ltd.  (Keon  Baek),  Mijung  Ind.,  Co.,  Ltd. 
(Mijung),  Sam  Young  Synthetics  Co., 
Ltd.  (Sam Young)  and  Sunglim  Co.,  Ltd. 
(Simglim)),  the  Department  published  a 
notice  of  initiation  of  an  administrative 
review  with  respect  to  these  same 
companies  (66  FR  32934,  June  19,  2001). 

On  September  4,  2001,  the 
Department  extended  the  time  limit  for 
the  preliminary  results  in  this  review 
until  May  31,  2002  (66  FR  46260). 

On  October  9,  2001.  the  Department 
issued  antidumping  duty  questionnaires 
to  the  above-mentioned  respondent 
companies.  We  received  responses  from 
all  seven  respondents  in  November  and 
December,  2001. 

On  December  28,  2001,  the 
Department  received  allegations  from 
the  petitioners'  that  Daeyang,  Estal, 
Huvis,  Keon  Baek,  Mijung,  and  Simglim 
sold  certain  PSF  in  Korea  at  prices 
below  the  cost  of  production  (COP).  The 
Department  initiated  cost  investigations 
of  these  companies'  home-market  sales 
of  PSF  on  January  30.  2002.  (See 
Petitioners'  Allegation  of  Sales  Below 
the  Cost  of  Production  (company- 
specific  memoranda),  dated  January  30, 
2002.)  In  accordance  with  section 
773(b)(2)(A)(ii)  of  the  Act,  Sam  Young 
was  requested  to  provide  complete  COP 
information  at  the  time  the 
questioimaire  was  issued,  based  on 
having  made  sales  below  cost  in  the 
original  investigation. 

We  issued  supplemental 
questionnaires  and  received  responses 
from  all  of  the  respondents  in  March 
through  May,  2002.  Certain 
supplemental  responses  were  not 
received  in  sufficient  time  to  be 
analyzed  fully  by  the  Department  prior 
to  the  issuance  of  these  preliminary 
results.  While  we  are  using  the  data  in 
the  supplemental  responses  as  the  bases 
for  our  preliminary  results,  adjusted  as 


■  E.I.  DuPont  de  Nemours,  Inc.;  Arteva  Specialties 
S.a.r.l.,  d/b/a  KoSa:  Wellman,  Inc.;  Intercontinental 
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described  below,  we  may  request 
additional  information  from  respondent 
companies  prior  to  issuing  our  final 
results. 

Scope  of  the  Order 

For  the  purposes  of  this  order,  the 
product  covered  is  certain  polyester 
staple  fiber  (PSF).  PSF  is  defined  as 
synthetic  staple  fibers,  not  carded, 
combed  or  otherwise  processed  for 
spinning,  of  polyesters  measuring  3.3 
decitex  (3  denier,  inclusive)  or  more  in 
diameter.  This  merchandise  is  cut  to 
lengths  varying  from  one  inch  (25  mm) 
to  five  inches  (127  mm).  The 
mercliandise  subject  to  this  order  may 
be  coated,  usually  with  a  silicon  or 
other  finish,  or  not  coated.  PSF  is 
generally  used  as  stuffing  in  sleeping 
bags,  mattresses,  ski  jackets,  comforters, 
cushions,  pillows,  and  furniture. 
Merchandise  of  less  than  3.3  decitex 
(less  than  3  denier)  currently  classifiable 
imder  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS")  at 
subheading  5503.20.00.20  is  specifically 
excluded  from  this  order.  Also 
specifically  excluded  from  this  order  are 
polyester  staple  fibers  of  10  to  18  denier 
that  are  cut  to  lengths  of  6  to  8  inches 
(fibers  used  in  the  manufacture  of 
carpeting).  In  addition,  low-melt  PSF  is 
excluded  from  this  order.  Low-melt  PSF 
is  defined  as  a  bi-component  fiber  with 
an  outer  sheath  that  melts  at  a 
significantly  lower  temperature  than  its 
inner  core. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the  HTSUS  at 
subheadings  5503.20.00.40  and 
5503.20.00.60.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  piirposes,  the 
written  description  of  the  merchandise 
under  order  is  dispositive. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PSF  by 
the  respondents  to  the  United  States 
were  made  at  less  than  normal  value 
(NV),  we  compared  export  price  (EP),  as 
appropriate,  to  NV,  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice.Pursuant  to 
section  777A(d)(2)  of  the  Act,  we 
compared  the  export  prices  of 
individual  U.S.  transactions  to  the 
weighted-average  NV  of  the  foreign  like 
product  where  there  were  sales  made  in 
the  ordinary  course  of  trade,  as 
discussed  in  the  "Cost  of  Production 
Analysis"  section  below. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondents  covered  by 
the  description  in  the  "Scope  of  the 
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Order"  section,  above,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  In  accordance  with  section 
773(a)(l)(C)(ii)  of  the  Act,  in  order  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  its  U.S.  sales  of  the  subject 
merchandise.  (For  further  details,  see 
the  "Normal  Value"  section  below.) 

We  compared  U.S.  sales  to  sales  made 
in  the  appropriate  comparison  market 
within  the  contemporaneous'  window 
period,  which  extends  from  three 
months  prior  to  the  U.S.  sale  until  two 
months  after  the  sale.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
comparison  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade.  Where  there  were  no  sales  of 
identical  or  similar  merchandise  made 
in  the  ordinary  course  of  trade  in  the 
comparison  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to 
constructed  value  (CV).  In  making 
product  comparisons,  consistent  with 
our  final  determination  in  the 
investigation,  we  matched  foreign  like 
products  based  on  the  physical 
chciracteristics  reported  by  the 
respondents  in  the  following  order:  1) 
composition;  2)  type;  3)  grade;  4)  cross 
section;  5)  finish;  and  6)  denier  (see 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Polyester  Staple  Fiber  From  the 
Republic  of  Korea,  65  FR  16880,  16881, 
March  30,  2000  (Investigation  Final)). 

Export  Price 

We  used  export  price  methodology,  in 
accordance  with  section  772(a)  of  the 
Act,  because  alj  respondents  sold  the 
subject  merchandise  to  unaffiliated 
purchasers  in  the  United  States  prior  to 
importation  and  constructed  export 
price  methodology  was  not  otherwise 
indicated.  We  based  export  price  on 
packed,  FOB,  C&F.  CIF,  ex-port/ 
warehouse,  ex-dock  duty  paid  and 
delivered  prices,  as  appropriate,  to 
unaffiliated  purchasers  in  the  United 
States. 

We  made  deductions  from  the  starting 
price,  where  appropriate,  for  movement 
expenses  including  foreign  inland 
freight,  foreign  brokerage  and  handling 
(e.g.,  terminal  handling  charges, 
wharfage,  bill  of  lading  charges, 
container  taxes),  international  freight, 
marine  insurance,  U.S.  duty,  and  U.S. 
Customs  fees,  in  accordance  with 


section  772(c)(1)  of  the  Act  and  19  CFR 
351.402(a).  For  Keon  Baek,  we  adjusted 
the  reported  movement  expenses  for 
foreign  brokerage  and  handling, 
container  tax,  bill  of  lading  charge,  and 
terminal  handling  charges  to  account  for 
a  rounding  error.  In  addition,  for  Keon 
Baek's  U.S.  sales  where  the  invoice  date 
was  after  the  reported  shipment  date, 
consistent  with  Department  practice,  we 
used  shipment  date  as  the  date  of  sale 
(see,  e.g.,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Structural  Steel 
Beams  from  Luxembourg,  67  FR  35888 
(May  20.  2002),  and  accompanying 
Issues  and  Decision  Memorandum  at 
Comment  4;  and  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  Brazil, 
67  FR  31200,  31202  (May  9,  2002)).  For 
Estal,  we  made  adjustments  to  gross 
price  and  certain  reported  expenses  to 
accoimt  for  differences  between  actual 
and  theoretical  weights.  Also,  for  both 
Estal  and  Sunglim,  we  recalculated  the 
short-term  interest  rate,  based  on 
published  Federal  Reserve  rates,  to 
reflect  more  accurately  the  POR. 

We  increased  EP,  where  appropriate, 
for  duty  drawback  in  accordance  with 
section  772(c)(1)(B)  of  the  Act. 
Respondents  in  this  review  claim  to 
have  received  duty  drawback  under  the 
two  systems  in  place  in  Korea:  either  the 
individual  rate  system  or  the  fixed  rate 
system  (i.e.,  the  simplified  fixed 
(fra whack  system). 

In  prior  investigations  and 
administrative  reviews,  the  Department 
has  examined  the  individual  rate  system 
cuid  found  that  the  government  controls 
in  place  ensiu«  that  the  Department's 
criteria  for  receiving  a  duty  drawback 
adjustment  are  met  (i.e.,  that  1)  the 
rebates  received  were  directly  linked  to 
import  duties  paid  on  inputs  used  in  the 
manufacture  of  the  subject  merchandise, 
and  2)  there  were  sufficient  imports  to 
account  for  the  rebates  received).  See 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Termination  of  Administrative  Review: 
Circular  Welded  Non-Alloy  Steel  Pipe 
From  the  Republic  of  Korea.  62  FR 
55574.  55577  (October  27,  1997). 
Daeyang,  Huvis,  and  Sunglim  have  each 
provided  documentation  for  the  record 
demonstrating  that  they  received  duty 
drawback  under  the  individual  rate 
system.  Accordingly,  we  are  allowing 
the  full  drawback  adjustment  on  all  U.S. 
sales  by  Daeyang  and  Huvis  and  on 
those  U.S.  sales  by  Sunglim  on  which 
the  duty  drawback  was  received  under 
the  ijidividual  rate  system. 

For  the  remaining  U.S.  sales  by 
Sunglim  and  all  sales  by  Estal,  Keon 


Baek,  Mijung,  and  Sam  Young,  duty 
drawback  was  received  under  the  fixed 
rate  system.  The  Department  has  found 
that  the  Korean  fixed  rate  duty 
drawback  system  does  not  sufficiently 
link  import  duties  paid  to  rebates 
received  upon  export.  Therefore,  the 
fixed  rate  system  does  not,  in  and  of 
itself,  meet  the  Department's  criteria, 
i.e.,  that  the  rebates  received  were 
directly  linked  to  import  duties  paid  on 
inputs  used  in  the  manufacture  of  the 
subject  merchandise,  and  that  there 
were  sufficient  imp>orts  to  account  for 
the  rebates  received.  See  id.  In  this  case, 
none  of  the  respondents  have 
demonstrated  successfully  that  duty 
drawback  which  it  received  under  the 
fixed  rates  system  met  the  Department's 
criteria  for  a  duty  drawback  adjustment. 
Accordingly,  for  purposes  of  these 
preliminary  results,  we  are  not  granting 
duty  drawback  adjustments  claimed 
imder  the  fixed  rate  system. 

Normal  Value 

A.  Home  Market  Viability 

As  stated  above  in  the  "Product 
Comparisons"  section  of  this  notice,  we 
compared  eich  respondent's  volume  of 
home  market  sales  of  the  foreign  like 
product  to  its  volume  of  U.S.  sales  of  the 
subject  merchandise  in  order  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV.  in  accordance  with 
section  773(aj(l)(C)  of  the  Act. 

Aggregate  home  market  sales  volumes 
of  the  foreign  like  product  for  Daeyang, 
Estal,  Huvis,  Keon  Baek.  Mijung  and 
Sunglim.  respectively,  were  greater  than 
five  percent  of  their  aggregate  volumes 
of  U.S.  sales  of  the  subject  merchandise. 
Therefore,  we  determined  that  the  home 
market  provides  a  viable  basis  for 
calculating  NV  for  these  companies, 

Sam  Young  reported  that  its  home 
market  sales  of  PSF  during  the  POR 
were  less  than  five  percent  of  its  sales 
in  the  United  States.  Therefore,  Sam 
Young  did  not  have  a  viable  home 
market  for  purposes  of  calculating  NV. 
Sam  Young  reported  that  the  People's 
Republic  of  China  (PRC)  was  its  largest 
viable  third-country  market  and, 
consequently,  submitted  its  sales  to  the 
PRC  for  purposes  of  calculating  NV. 

B.  Level  of  Trade 

Section  773(a)(l)(B)(i)  of  the  Act 
states  that,  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  (LOT)  as 
the  EP.  Sales  are  made  at  different  LOTs 
if  they  are  made  at  different  marketing 
stages  (or  their  equivalent).  See  19  CFR 
351.412(c)(2).  Substantial  differences  in 
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selling  activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing.  Id.;  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa, 
62  PR  61731,  61732  (November  19, 
1997).  In  order  to  determine  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
U.S.  sales,  we  reviewed  the  distribution 
system  in  each  market  (i.e.,  the  "chain 
of  distribution"),-  including  selling 
functions,^  class  of  customer  ("customer 
category"),  and  the  level  of  selling 
expenses  for  each  type  of  sale. 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act,  in  identifying  levels  of  trade  for 
EP  and  comparison  market  sales  (i.e., 
NV  based  on  either  home  market  or 
third  coimtry  prices'*),  we  consider  the 
starting  prices  before  any  adjustinents. 
See  Micron  Technology,  Inc.  v.  United 
States,  et.  al,  243  F.  3d  1301, 1314- 
1315  (Fed.  Cir.  2001)  (affirming  this 
methodology). 

When  the  Department  is  unable  to 
match  U.S.  sales  to  sales  of  the  foreign 
like  product  in  the  comparison  market 
at  the  same  LOT  as  the  EP,  the 
Department  may  compare  the  U.S.  sale 
to  sales  at  a  different  LOT  in  the 
comparison  market.  In  comparing  EP 
sales  at  a  different  LOT  in  the 
comparison  market,  where  available 
data  show  that  the  difference  in  LOT 
affects  price  comparability,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

Daeyang  sold  to  end  users  only  in 
both  the  home  market  and  in  the  United 
States.  Estal  and  Huvis  reported  that 
they  sold  to  distributors  and  end  users 
in  both  the  home  market  and  in  the 
United  States.  Keon  Baek  and  Mijimg 
sold  to  end  users  in  the  home  market 
and  to  distributors  in  the  United  States. 
Sam  Yoimg  sold  only  to  distributors  in 


2  The  marketing  process  in  the  United  States  and 
comparison  markets  begins  with  the  producer  and 
extends  to  the  sale  to  the  final  user  or  customer. 
The  chain  of  distribution  between  the  two  may  have 
many  or  few  links,  and  the  respondents'  sales  occur 
somewhere  along  this  chain.  In  performing  this 
evaluation,  we  considered  the  narrative  responses 
of  each  respondent  to  properly  determine  where  in 
the  chain  of  distribution  the  sale  appears  to  occur. 

^  Selling  functions  associated  with  a  particular 
chain  of  distribution  help  us  to  evaluate  the  level(sj 
of  trade  in  a  particular  market.  For  purposes  of  this 
preliminary  determination,  we  have  organized  the 
common  selling  functions  into  four  major 
categories:  sales  process  and  marketing  suppori. 
freight  and  delivery,  inventory  and  warehousing, 
and  quality  assurance/warranty  services.  Other 
selling  functions  unique  to  specific  companies  were 
considered,  as  appropriate. 

*  Where  NV  is  based  on  C3V,  we  determine  the  NV 
LOT  based  on  the  LOT  of  the  sales  from  which  we 
derive  selling  expenses,  G&A  and  profit  for  CV. 
where  possible. 


the  United  States  and  to  distributors  and 
end  users  in  the  PRC.  Sunglim  sold  to 
distributors  and  end  users  in  the  home 
market  and  to  distributors  and 
wholesalers  in  the  United  States. 

Each  respondent  has  reported  a  single 
channel  of  distribution  and  a  single 
level  of  trade  in  each  market,  and  has 
not  requested  a  level  of  trade 
adjustment.  We  examined  the 
information  reported  by  each 
respondent  regarding  its  marketing 
process  for  making  the  reported 
comparison  market  and  U.S.  sales, 
including  the  type  and  level  of  selling 
activities  performed  and  customer 
categories.  Specifically,  we  considered 
the  extent  to  which  sales  process,  freight 
services,  warehouse/inventory 
maintenance,  and  warranty  services 
varied  with  respect  to  the  different 
customer  categories  (i.e.,  distributors, 
wholesalers,  and  end  users)  within  each 
market  and  across  the  markets.  Based  on 
our  analyses,  we  found  a  single  level  of 
trade  in  the  United  States,  and  a  single, 
identical  level  of  trade  in  the 
comparison  market  for  all  respondents. 
Thus,  it  was  unnecessary  to  make  a  LOT 
adjustment  for  any  of  the  respondents  in 
comparing  EP  and  comparison  market 
prices. 

C.  Sales  to  Affiliated  Customers 

Huvis  made  sales  in  the  home  market 
to  affiliated  customers.  To  test  whether 
these  sales  were  made  at  arm's  length, 
we  compared  the  starting  prices  of  sales 
to  affiliated  customers  to  those  of 
unaffiliated  customers,  net  of  all 
movement  charges,  direct  and  indirect 
selling  expenses,  discounts  and  packing. 
Where  the  price  to  an  affiliated 
customer  was  on  average  99.5  percent  or 
more  of  the  price  to  Huvis'  unaffiliated 
customers,  we  determined  that  the  sales 
made  to  the  affiliated  customer  were  at 
arm's  length  and  included  those  sales  in 
our  calculation  of  NV  pursuant  to  19 
CFR  351.403(c).  Where  prices  to  Huvis" 
affiliated  customers  were,  on  average, 
less  than  99.5  percent  of  the  prices  to 
unaffiliated  customers,  we  determined 
that  these  sales  were  not  at  arm's  length 
and  excluded  them  from  our  analysis. 

No  other  respondent  made 
comparison  market  sales  to  affiliated 
customers. 

D.  Cost  of  Production  Analysis 

As  discussed  in  the  case  history 
section  above,  there  were  reasonable 
groimds  to  believe  or  suspect  that  each 
respondent  made  sales  of  the  subject 
merchandise  in  its  comparison  market 
at  prices  below  the  cost  of  production 
("COP")  in  accordance  with  section 
773(b)  of  the  Act. 


1.  Calculation  of  COP 

.We  calculated  the  COP  on  a  product- 
specific  basis,  based  on  the  sum  of  the 
respondents'  costs  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  selling,  general  and 
administrative  (SG&A)  expenses, 
including  interest  expenses,  and  the 
costs  of  all  expenses  incidental  to 
placing  the  foreign  like  product  in  a 
condition  packed  ready  for  shipment  in 
accordance  with  section  773(b)(3)  of  the 
Act. 

We  relied  on  COP  information 
submitted  by  the  respondents  except  for 
the  following  adjustments.  For  Huvis, 
we  revised  the  calculation  of  the  G&A 
expense  ratios  to  include  additional 
non-operating  income  and  expense 
items  in  the  numerator  of  the 
calculation,  and  to  exclude  packing 
expenses  that  were  included  in  the  cost 
of  manufacture  in  the  denominator  of 
the  calculation.  We  made  the  same 
adjustment  to  the  denominator  of  the 
interest  expense  calculation.  These 
adjustments  resulted  in  small  changes  to 
the  reported  G&A  and  interest  expense 
amounts  (see  Huvis  Preliminary  Results 
Calculation  Memorandum,  dated  May 
31,  2002). 

We  also  disallowed  certain  offsets  to 
Daeyang's  and  Mijung's  reported  G&A 
expenses  See  Daeyang  Preliminary 
Results  Calculation  Memorandum  and 
Mijung  Preliminary  Results  Calculation 
Memorandum,  dated  May  31,  2002. 

2.  Test  of  Comparison  Market  Prices 

For  each  respondent,  on  a  product- 
specific  basis,  we  compared  the 
adjusted  weighted-average  COP  figures 
for  the  POR  to  the  comparison  market 
sales  of  the  foreign  like  product,  as 
required  imder  section  773(b)  of  the  Act, 
in  order  to  determine  whether  these 
sales  were  made  at  prices  below  the 
COP.  On  a  product-specific  basis,  we 
compared  the  COP,  consisting  of  the 
cost  of  manufacturing,  G&A  and  interest 
expenses,  to  the  comparison  market 
prices,  less  any  applicable  movement  * 
charges,  rebates,  discounts,  and  direct 
and  indirect  selling  expenses.  In 
determining  whether  to  disregard 
comparison  market  sales  made  at  prices 
less  than  their  COP,  we  examined,  in 
accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act,  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time. 

3.  Results  of  COP  Test 

Pursuant  to  section  773(b)(1),  where 
less  than  20  percent  of  a  respondent's 
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sales  of  a  given  product  are  at  prices  less 
than  the  COP,  we  do  not  disregard  any 
below-cost  sales  of  that  product, 
because  we  determine  that  in  such 
instances  the  below-cost  sales  were  not 
made  in  "substantial  quantities."  Where 
20  percent  or  more  of  a  respondent's 
sales  of  a  given  product  are  at  prices  less 
than  the  COP,  we  determine  that  the 
below-cost  sales  represent  "substantial 
quantities"  within  an  extended  period 
of  time,  in  accordance  with  section 
773(b)(1)(A)  of  the  Act.  In  such  cases, 
we  also  determine  whether  such  sales 
were  made  at  prices  which  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(1)(B)  of  the  Act. 

We  found  that  for  Daeyang,  Estal, 
Huvis,  Mijung,  and  Sam  Young,  for 
certain  specific  products,  more  than  20 
percent  of  the  comparison  market  sales 
were  at  prices  less  than  the  COP  and, 
thus,  the  below-cost  sales  were  made 
within  an  extended  period  of  time  in 
substantial  quantities.  In  addition,  these 
sales  were  made  at  prices  that  did  not 
provide  for  the  recovery  of  costs  within 
a  reasonable  period  of  time.  We 
therefore  excluded  these  sales  and  used 
the  remaining  sales,  if  any,  as  the  basis 
for  determining  NV,  in  accordance  with 
section  773(b)(1). 

Keon  Baek  made  no  home  market 
below-cost  sales  during  the  POR. 
Sunglim  did  not  make  below-cost  sales 
within  an  extended  period  of  time  in 
substantial  quantities  during  the  POR. 
Therefore,  we  have  not  excluded  any 
home  market  sales  by  Keon  Baek  or 
Sunglim  from  oin  calculation  of  NV. 

E.  Calculation  of  Normal  Value  Based 
on  Comparison  Market  Prices 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  first  sold  for 
consiunption  in  the  comparison  market, 
in  the  usual  commercial  quantities  and 
.  in  the  ordinary  course  of  trade,  and  at 
the  same  LOT  as  the  export  price,  as 
defined  by  section  773(a)(l)(B)(i)  of  the 
Act.  We  calculated  NV  based  on  ex- 
factory,  delivered,  FOB  and  CIF  prices 
to  affiliated  end  users  and  tinaffiliated 
customers,  where  appropriate.  We  made 
deductions  for  movement  expenses 
including,  where  appropriate,  domestic 
inland  freight,  domestic  brokerage, 
wharfage,  container  taxes,  terminal 
handling  fees  and  international  freight 
under  section  773(a)(6)(B)(ii)  of  the  Act. 

In  addition,  we  made  adjustments 
under  section  773(a)(6)(C)(iii)  of  the  Act 
and  19  CFR  351.410  for  differences  in 
circumstances  of  sale  including  imputed 
credit  expenses,  bank  charges  and  letter 
of  credit  fees,  where  appropriate.  For 
Huvis,  we  recalculated  home  market 
imputed  credit  to  account  for  the 


imputed  revenue  received  for  payments 
made  prior  to  shipment.  In  addition,  for 
home  market  sales  made  in  U.S.  dollars, 
we  recalculated  imputed  credit 
expenses  using  the  U.S.  dollar  interest 
rate  in  the  calculation. 

We  adjusted  Keon  Back's  reported 
selling  expenses  for  bank  charges  and 
letter  of  credit  fees  to  accoimt  for  a 
rounding  error. 

Finally,  we  made  adjustments  to  NV, 
where  appropriate,  for  differences  in 
costs  attributable  to  differences  in  the 
physical  characteristics  of  the 
merchandise,  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  19  CFR 
351.411. 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
based  on  the  exchange  rates  in  effect  on 
the  dates  of  the  U.S.  sales  as  certified  by 
the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  find  that  the 
weighted-average  dumping  margins  for 
the  period  November  8, 1999  through 
April  30,  2001,  are  as  follows: 


Manufacturer/Exporter 

Percent  Margin 

Daeyang  Industrial  Co., 

Ltd 

1.39 

Estal  Industry  Co.,  Ltd.  ... 

0.20  (cte  minimis) 

Huvis  Corporation 

3.37 

Keon  Baek  Co.,  Ltd 

0.31  (cte  minimis) 

Mijung  Ind.,  Co.,  Ltd 

1.00 

Sam  Young  Synthetics 

Co.,  Ltd 

0.75 

Sunglim  Co.,  Ltd 

0.61 

Disclosure 

We  will  disclose  the  calculations  used 

in  ovir  analysis  to  parties  in  this 

proceeding  in  accordance  with  19  CFR 

351.224(b). 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication. 
See  19  CFR  351.310(c).  If  requested,  a 
hearing  will  be  scheduled  upon 
determination  of  the  briefing  schedule. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  the  party's  name,  address  and 
telephone  niunber;  (2)  the  niunber  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs.  Case  briefs  from  interested 
parties  and  rebuttal  briefs,  limited  to  the 


issues  raised  in  the  respective  case 
briefs,  may  be  submitted  in  accordance 
with  a  schedule  to  be  determined  by  the 
Department.  All  interested  parties  will 
be  notified  of  the  briefing  schedule  once 
it  has  been  established.  Parties  who 
submit  case  briefs  or  rebuttal  briefs  in 
this  proceeding  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue  and  (2)  a  brief  summary  of  the 
argument.  Parties  are  also  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs,  not 
later  than  120  days  after  the  date  of 
publication  of  this  notice.    ' 

Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  The  final  results  of  this  revievy 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the  final  results 
of  this  review  and  for  future  deposits  of 
estimated  duties.  For  assessment 
purposes,  we  intend  to  calculate 
importer/customer-specific  assessment 
rates  for  the  subject. merchandise  by 
aggregating  the  diunping  margins 
calculated  for  all  U.S.  sales  examined 
and  dividing  this  amount  by  the  total 
quantity  of  those  sales. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  review,  except  if 
the  rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  351.106(c)(1),  in 
which  case  the  cash  deposit  rate  will  be 
zero;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  and  (3)  the  cash 
deposit  rate  for  all  other  manufactiners 
or  exporters  will  continue  to  be  11.35 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
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These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidimaping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
351.221(b)(4). 

Dated:  May  31,2002 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-14376  Filed  6-6-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Adminlatration 

[A-423-808] 

Stainless  Steel  Plate  In  Colls  from 
Belgium;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
StiMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidiunping  duty  order  on  stainless 
steel  plate  in  coils  (SSPC)  from  Belgiiun 
in  response  to  timely  requests  by 
respondent.  ALZ,  N.V.  (ALZ)  and  its 
affiliated  U.S.  importer  TrefilARBED. 
Inc.  and  by  petitioners.  This  review 
covers  shipments  of  this  merchandise  to 
the  United  States  during  the  period  of 
May  1,  2000  through  April  30,  2001.  We 
have  preliminarily  determined  that  U.S. 
sales  have  been  made  below  normal 
value  (NV).  See  "Preliminary  Results  of 
Review"  section  below  for  the  company- 
specific  rate.  If  these  preliminary  results 
are  adopted  in  our  final  results,  we  will 
instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  antidumping  duties 
based  on  the  difference  between 
constructed  export  price  (CEP)  and  NV. 

EFFECTIVE  DATE:  June  7,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sally  C.  Gannon  at  (202)  482-0162,  Julio 
Fernandez  at  (202)  482-0190,  or  Brett 
Royce  at  (202)  482-4106.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N.W.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  &  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act),  as 
amended.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2001). 

Background 

The  Department  published  an 
antidumping  duty  order  on  SSPC  from 
Belgium  on  May  21, 1999  (64  FR  27756). 
On  May  1,  2001,  the  Department 
published  in  the  Federal  Register  (66  FR 
21740)  a  notice  of  opportunity  to 
request  an  administrative  review  of  this 
antidumping  duty  order.  On  May  16, 
2001,  in  accordance  with  19  CFR 
351.213(b),  respondent  ALZ.  N.V.  (ALZ) 
and  its  affiliated  U.S.  importer 
TrefiL\RBED,  Ina  (TrefiL\RBED),  and 
the  petitioners,  Allegheny  Ludlum, 
Corp.,  AK  Steel  Corporation,  Butler 
Annco  Independent  Union,  North 
American  Stainless,  Zanesville  Armco 
Independent  Union,  and  the  United 
Steelworkers  of  America,  AFL-CIO/CLC 
(collectively,  petitioners),  timely 
requested  a  review  of  the  antidiunping 
duty  order  on  certain  SSPC  fit)m 
Belgium.  On  June  19,  2001,  we 
published  a  notice  of  initiation  of  the 
antidumping  review  of  SSPC  from 
Belgium.  See  66  FR  32934. 

Ehie  to  complicated  issues  in  this 
case,  on  December  17,  2001,  the 
Department  extended  to  deadline  for  the 
preliminary  results  of  this  antidumping 
duty  administrative  review  until  no 
later  than  May  31,  2002.  See  Stainless 
Steel  Plate  in  Coils  from  Belgium: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  66  FT?  64950 
(December  17,2001). 

Scope  of  Review 

The  product  covered  by  this  order  is 
certain  stainless  steel  plate  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 


otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  [e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  these  orders 
are  the  following:  (1)  plate  not  in  coils. 
(2)  plate  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (3)  sheet  and  strip, 
and  (4)  flat  bars.  In  addition,  certain 
cold-rolled  stainless  steel  plate  in  coils 
is  also  excluded  from  the  scope  of  these 
orders.  The  excluded  cold-rolled 
stainless  steel  plate  in  coils  is  defined  as 
that  merchandise  which  meets  the 
physical  characteristics  described  above 
that  has  undergone  a  cold-reduction 
process  that  reduced  the  thickness  of 
the  steel  by  25  percent  or  more,  and  has 
been  annealed  and  pickled  after  this 
cold  reduction  process. 

The  merchandise  subject  to  these 
orders  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.06,  7219.12.00.21, 
7219.12.00.26.  7219.12.00.51, 
7219.12.00.56,  7219.12.00.66. 
7219.12.00.71.  7219.12.00.81.' 
7219.31.00.10.  7219.90.00.10. 
7219.90.00.20.  7219.90.00.25. 
7219.90.00.60,  7219.90.00.80. 
7220.11.00.00,  7220.20.10.10. 
7220.20.10.15,  7220.20.10.60. 
7220.20.10.80,  7220.20.60.05, 
7220.20.60.10.  7220.20.60.15. 
7220.20.60.60,  7220.20.60.80. 
7220.90.00.10.  7220.90.00.15. 
7220.90.00.60.  and  7220.90.00.80. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
piuposes,  the  written  description  of  the 
scope  of  the  orders  is  dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  May  1, 
2000  through  April  30,  2001. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  sales  and  cost 
information  provided  by  ALZ  and 
TrefilARBED.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities  and  the  examination  of 
relevant  sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
public  and  proprietary  versions  of  the 
verification  reports,  which  are  on  file  in 
the  Central  Records  Unit  (CRU),  room 
B-099  of  the  main  Department  building. 

Date  of  Sale 

ALZ  reported  invoice  date  as  the  date 
of  sale.  Invoice  date  is  also  the 
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Department's  prestunptive  date  for  date 
of  sale.  See  section  351.401(1)  of  the 
Department's  regulations  and  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Plate  in 
Coils  from  Belgium,  64  FR  15476  (March 
31, 1999)  [SSPC  Final  Determination). 
In  the  original  investigation,  we 
determined  that  invoice  date  was  the 
proper  date  of  sale  in  both  markets.  For 
purposes  of  this  review,  we  also  have 
examined  whether  invoice  date  or  some 
other  date  better  represents  the  date  on 
which  the  material  terms  of  sale  were 
established.  The  Department  has 
examined  sales  documentation, 
including  order  confirmations  and 
invoices,  provided  by  ALZ  and 
TrefilARBED  for  its  home  market  and 
U.S.  sales,  and  has  preliminarily  found 
that  the  material  terms  of  sale  are  set  as 
of  the  invoice  date  in  both  markets. 
Specifically,  changes  in  price  and 
quantity  may  occur  after  the  initial 
order  confirmation  date,  and  up  to  the 
invoicing  date.  See  Sales  and  Cost 
Verification  of  ALZ,  N.V.:  Antidumping 
Administrative  Review  on  Stainless 
Steel  Plate  in  Coils  from  Belgium,  from 
Julio  A.  Fernandez,  through  Sally  C. 
Gannon,  to  the  File  (May  24,  2002),  at 
page  5.  See  also  Sales  Verification  of 
TrefilARBED,  Inc.:  Antidumping 
Administrative  Review  on  Stainless 
Steel  Plate  in  Coils  from  Belgium,  from 
"Julio  A.  Fernandez  and  Brett  L.  Royce, 
through  Sally  C.  Gannon,  to  the  File 
(May  30,  2002),  at  page  11.  As  such, 
piu-suant  to  section  351.401(1)  of  the 
Department's  regulations,  we 
preliminarily  determine  that  invoice 
date  is  the  appropriate  date  of  sale  for 
both  the  home  and  U.S.  markets  in  this 
administrative  review  because  it  better 
reflects  the  date  upon  which  the 
material  terms  of  sale  were  finally 
established. 

Normal  Value  Comparisons 

To  determine  whether  sales  of  SSPC 
from  Belgium  to  the  United  States  were 
made  at  less  than  NV,  we  compared  the 
CEP  to  the  NV  for  ALZ  as  specified  in 
the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Act.  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 

Constructed  Export  Price 

We  calculated  CEP.  in  accordance 
with  section  772(b)  of  the  Act,  because 
sales  to  the  first  unaffiliated  piu-chaser 
took  place  after  importation  into  the 
United  States. 

We  based  CEP  on  the  packed  ex- 
warehouse  or  delivered  prices  to 


unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for  billing 
adjustments  (adjustment  for  freight  and 
adjustments  for  customer  claims),  where 
applicable,  and  further  processing 
expenses.  We  also  made  deductions  for 
the  following  movement  expenses, 
where  appropriate,  in  accordance  with 
section  772(c)(2)(A)  of  the  Act:  foreign 
inland  freight,  foreign  inland  insurance 
(including  marine  insurance), 
international  freight  (including  foreign 
brokerage),  U.S.  inland  freight  from  port 
to  warehouse,  U.S.  inland  insurance, 
U.S.  brokerage  and  handling,  U.S. 
warehouse  expenses.  U.S.  inland  freight 
from  warehouse  to  unaffiliated  customer 
and  U.S.  Customs  duty.  In  accordance 
with  section  772(d)(1)  of  the  Act.  we 
deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs),  inventory  carrying  costs,  and 
indirect  selling  expenses.  We  also 
deducted  the  profit  allocated  to  these 
expenses,  in  accordance  with  sections 
772(d)(3)  and  772(f)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV.  we  compared  the 
volume  of  ALZ's  home  market  sales  of 
the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)  of  the 
Act.  Based  on  this  comparison,  we 
determined  that  the  aggregate  volume  of 
ALZ's  home  market  sales  of  the  foreign 
like  product  is  greater  than  five  percent 
of  the  aggregate  volume  of  ALZ's  U.S. 
sales.  Thus,  we  determined  that  ALZ 
had  a  viable  home  market  during  the 
POR.  Consequently,  we  based  NV  on 
home  market  sales. 

Pursuant  to  section  773(b)(2)(A)(ii)  of 
the  Act,  there  were  reasonable  groimds 
to  believe  or  suspect  that  ALZ  had  made 
home  market  sales  at  prices  below  its 
cost  of  production  (COP)  in  this  review 
because  the  Department  had  disregarded 
sales  that  failed  the  cost  test  in  the 
original  investigation.  See  SSPC  Final 
Determination.  See  also  Stainless  Steel 
Plate  in  Coils  from  Belgium:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  66  FR  56272 
(November  7,  2001),  and  Issues  and 
Decision  Memorandum  for  Final  Results 
of  Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Plate  in  Coils 
from  Belgium,  from  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  III,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  November  7, 
2001  (wherein  ALZ's  margin  was  based 


on  total  adverse  facts  available). 
Therefore,  the  Department  initiated  an 
investigation  to  determine  whether  ALZ 
made  home  market  sales  during  the  POR 
at  prices  below  its  COP.  Accordingly, 
we  calculated  the  COP  based  on  the  sum 
of  respondent's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  selling,  general  and 
administrative  expenses  ("SG&A")  and 
packing  costs,  in  accordance  with 
section  773(b)(3)  of  the  Act. 

For  these  preliminary  results,  we 
recalculated  respondent's  reported  COP 
based  on  information  obtained  diuing 
verification.  See  Memorandum  to  the 
File  from  Julio  A.  Fernandez  through 
Sally  C.  Gannon  Regarding  Analysis  of 
ALZ,  N.V..  dated  May  31.  2002.  for  a 
discussion  of  the  business  proprietary 
facts  underlying  this  conclusion.  We 
compared  the  COP  figures  to  home 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act.  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP.  On  a  product-specific  basis,  we 
compared  the  COP  to  home  market 
prices,  less  any  applicable  movement 
charges  and  discounts. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  (1)  whether, 
within  an  extended  period  of  time  (i.e., 
one  year),  such  sales  were  made  in 
substantial  quantities,  and  (2)  whether 
such  sales  were  made  at  prices  which 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POR 
were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  substantial  quantities  within  an 
extended  period  of  time  in  accordance 
with  section  773(b)(1)(A)  of  the  Act,  In 
such  cases,  because  we  compared  prices 
to  POR  weight-averaged  costs,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit  . 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(1)(B)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales. 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constructed  value 
(CV)  as  the  basis  for  NV  when  there 
were  no  contemporaneous  sales  of 
identical  or  similar  merchandise  in  the 
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comparison  market  that  passed  the  cost 
test.  We  calculated  CV,  in  accordance 
with  section  773(e)  of  the  Act,  based  on 
the  sum  of  ALZ's  cost  of  materials, 
fabrication,  SG&A,  profit,  and  U.S. 
packing  costs.  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  and  profit  on  the  actual  amounts 
incurred  and  realized  by  ALZ  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  average  of 
the  selling  expenses  reported  for  home 
market  sales  that  passed  the  cost  test, 
weighted  by  the  total  quantity  of  those 
sales. 

We  calculated  NV  based  on  prices  to 
imaffiliated  home  market  customers.  We 
made  deductions  for  billing  adjustments 
(adjustment  when  customer  picks  up 
the  merchandise],  early  payment 
discounts,  inland  frei^t,  and  inland 
insurance.  In  accordance  with  section 
773(a)(6),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs  and  U.S.  credit  expenses. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  CEP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market.  Further,  in  identifying  levels  of 
trade  for  export  price  (EP)  and 
comparison-market  sales  (i.e.,  NV  based 
on  either  home-market  or  third-coimtry 
prices),  we  consider  the  starting  prices 
before  any  adjustments.  For  CEP  sales, 
we  consider  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  imder  section 
772(d)  of  the  Act.  See  Micron 
Technology,  Inc.  v.  United  States,  243 
F.3d  1301. 1314-1315  (Fed.  Cir.  March 
7,  2001). 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference 
involves  the  performance  of  different 
selling  activities  and  is  demonstrated  to 
affect  price  comparability,  as  manifested 
in  a  pattern  of  consistent  price 
differences  between  the  sales  on  which 
NV  is  based  and  comparison-market 
sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 


CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP-offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731.  61732-61733  (November 
19. 1997). 

In  this  case,  ALZ  requested  that  the 
Department  adjust  NV  to  account  for 
different  levels  of  trade  in  the  home 
market  and  the  U.S.  market.  However, 
the  information  on  the  record  does  not 
justify  treating  CEP  sales  and  home 
market  sales  as  sales  at  different  levels 
of  trade.  Because  much  of  the 
information  on  LOT  is  business 
proprietary,  our  analysis  is  set  forth  in 
a  Memorandum  to  the  File  from  Julio  A. 
Fernandez  through  Sally  C.  Gannon 
Regarding  Level  of  Trade  Analysis  for 
ALZ,  N.V.  (May  31,  2002)  (LOT Analysis 
Memo)  (public  version  on  file  in  the 
Department's  CRU).  Because  we  found 
that  the  home  market  LOT  did  not  differ 
from  the  CEP  LOT,  we  preliminarily  did 
not  make  a  LOT  adjustment,  or,  as 
requested  by  respondent,  a  CEP  offset 
for  sales  by  ALZ  in  Belgium  which  are 
compared  with  CEP  sales  in  the  United 
States. 

Currency  Conversion 

We  made  ciurency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  7  73 A  of  the 
Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the 
antidumping  margin  for  ALZ,  for  the 
period  May  1,  2000  through  April  30, 
2001,  to  be  as  follows: 


Manufacturer/Exporter 

Margin 
(percent) 

AL2,  N.V 

536 

The  E)epartment  will  disclose,  in 
accordance  with  19  CFR  351.224(b),  its 
calculations  to  interested  parties  within 
5  days  of  the  date  of  public 
announcement  of  these  results,  or  if  no 
public  annoimcement,  within  5  days  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  in 
accordance  with  19  CFR  351.310(c). 
Unless  otherwise  notified  by  the 
Department,  any  hearing,  if  requested, 
will  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 


workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR 
351.309(c)(l)(ii).  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
35  days  after  the  date  of  publication.  19 
CFR  351.309(d).  Unless  the  due  date  for 
the  final  results  is  extended,  the 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  not  later  than  120  days  after 
the  date  of  publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
-Service  (Customs)  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  We  have  calculated  importer- 
specific  ad  valorem  assessment  rates  for 
ALZ  based  on  entered  values.  We  will 
direct  Customs  to  assess  this  ad  valorem 
rate  against  the  entered  value  on  all 
appropriate  entries.  Upon  completion  of 
this  review,  the  Department  will  issue 
assessment  instructions  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  these 
reviews  for  all  shipments  of  stainless 
steel  plate  in  coils  fi^m  Belgium 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  established  in  the  final 
results  of  this  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original 
investigation  of  sales  at  LTFV  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  or  a  previous  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/ or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  9.86  percent,  the  "all  others"  rate 
made  effective  by  the  LTFV 
investigation.  See  SSPC  Final 
Determination.  These  deposit  rates, 
when  imposed,  shall  remain  in  effect 
imtil  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR  § 
351.402(f)(2)  to  file  a  certificate 
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regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
writh  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Dated:  May  31.2002 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-14375  Filed  6-6-02;  8:45  am) 

BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Announcement  of  New  Members  for 
the  Performance  Review  Board 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice. 

SUMMARY:  Annoimcement  of  new 
members  for  the  Performance  Review 
Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

La  Verne  H.  Hawkins,  Department  of 
Commerce,  Office  of  Human  Resources, 
Room  7412,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  new  appointments  by 
the  Under  Secretary  for  International 
Trade,  Grant  Aldonas,  of  the  ITA 
Performance  Review  Board.  This  is  a 
revised  list  of  new  members  and  the 
appointment  of  previous  board  members 
as  listed  in  the  June  8,  2000,  Federal 
Register  (65  FR  36411).  The 
appointments  are  for  a  period  of  2  years. 
The  purpose  of  the  International  Trade 
Administration's  Performance  Review 
Board  is  to  review  and  make 
recommendations  to  the  Appointing 
Authority  on  performance  management 
issues  such  as  appraisals,  bonuses,  ES- 
level  Increases  and  Presidential  Rank 
Awards  for  members  of  the  Senior 
Executive  Service. 

The  Performance  Review  Board 
members  are: 
Eleanor  Roberts  Lewis,  Chief  Counsel 

for  International  Trade,  Non-ITA 

Career  Member 
Stephen  Jacobs,  Deputy  Assistant 

Secretary  for  Agreements  Compliance, 

Market  Access  &  Compliance,  Career 
Linda  Moye  Cheatham,  Chief  Financial 

Officer  and  Director  of 


Administration,  Office  of  the  Deputy 

Under  Secretary,  Career 
Barbara  Tillman,  Senior  Director,  Import 

Administration,  Career 
Jonathan  C.  Menes,  Executive  Director, 

Trade  Development,  Career 
Nealton  J.  Biunham,  Deputy  Assistant 

Secretary  for  Export  Promotion 

Services,  U.S.  and  Foreign 

Commercial  Service,  Non-Career 
Kevin  W.  Murphy,  Deputy  Assistant 

Secretary  for  Basic  Industries,  Trade 

Development,  Non-Career 
La  Verne  H.  Hawkins,  Office  of  Human 

Resources  Management,  202-482- 

2537,  Executive  Secretary 

Dated:  May  29,  2002. 
Darlene  Haywood, 

Acting  Human  Resources  Manager,  ITA. 
[FR  Doc.  02-14372  Filed  6-6-02;  8:45  am) 

BILUNG  CODE  3510-2S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-475-821] 

Stainless  Steel  Wire  Rod  from  Italy: 
Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

EFFECTIVE  DATE:  June  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Farley  at  (202)  482-0395  and  Eric 
Greynolds  at  (202)  482-6071,  Office  of 
AD/CVD  Enforcement  VI,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  4012, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Preliminary  Results:  The  Department 
of  Commerce  (the  Department) 
preliminarily  determines  that 
countervailable  subsidies  are  being 
provided  to  certain  producers  and 
exporters  of  stainless  steel  wire  rod 
products  (subject  merchandise)  from 
Italy.  The  benefit  provided  by  these 
subsidies  are  preliminarily  determined 
to  be  de  minimis. 
SUPPLEMENTARY  INFORMATION: 

Petitioners 

The  petition  in  this  proceeding  was 
filed  by  AL  Tech  Specialty  Steel  Corp.; 
Carpenter  Technology  Corp.;  Republic 
Engineered  Steels;  Talley  Metals 
Technology,  Inc.;  and.  United 
Steelworkers  of  America,  AFL-CIO/CLC 
(the  petitioners). 


Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (see 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Revocations  in  Part,  66  FR 
54195  (October  26,  2001)  (Initiation 
Notice)),  the  following  events  have 
occiured.  On  November  28,  2001,  we 
issued  countervailing  duty 
questionnaires  to  the  Government  of 
Italy  (GOI),  Acciaierie  Valbruna  S.p.A 
(Valbnma),  and  the  European 
Commission  (EC).  On  January  25,  2002, 
we  received  responses  to  our  initial 
questionnaires  from  the  GOI,  the  EC  and 
Valbruna  (respondent),  the  producer/ 
exporter  of  the  subject  merchandise. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation, 
certain  stainless  steel  wire  rod  (SSWR  or 
subject  merchandise)  comprises 
products  that  are  hot-rolled  or  hot-rolled 
annealed  and/or  pickled  and/or 
descaled  roimds,  squares,  octagons, 
hexagons  or  other  shapes,  in  coils,  that 
may  also  be  coated  with  a  lubricant 
containing  copper,  lime  or  oxalate. 
SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  and  are  normally  sold  in 
coiled  form,  and  are  of  solid  cross- 
section.  The  majority  of  SSWR  sold  in 
the  United  States  is  round  in  cross- 
sectional  shape,  annealed  and  pickled, 
and  later  cold-finished  into  stainless 
steel  wire  or  small-diameter  bar.  The 
most  common  size  for  such  products  is 
5.5  millimeters  or  0.217  inches  in 
diameter,  which  represents  the  smallest 
size  that  normally  is  produced  on  a 
rolling  mill  and  is  the  size  that  most 
wire  drawing  machines  are  set  up  to 
draw.  The  range  of  SSWR  sizes 
normally  sold  in  the  United  States  is 
between  0.20  inches  and  1.312  inches  in 
diameter.  Two  stainless  steel  grades 
SF20T  and  K-M35FL  are  excluded  from 
the  scope  of  the  investigation.  The 
percentages  of  chemical  makeup  for  the 
excluded  grades  are  as  follows: 

SF20T 


Cartx)n  

Manganese  . 
Phosphorous 

Sulfur 

Silicon 

Chromium  .... 
MolytxJenum 

Lead  

Tellurium  


0  05  max. 
2.00  max. 
0.05  max. 
0.15  max. 
1 .00  max. 
19.00/21.00. 
1.50/2.50. 
added  (0.10/0.30). 
added  (0.03  min). 
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K-M35FL 

Carbon  

0.015  max. 

Manganese  

0.40  max. 

Phosphorous 

0.04  max. 

Sulfur 

0.03  max. 

Silicon 

0.70/1.00. 

Chromium 

12.50/14.00. 

Nickel  

0.30  max. 

Lead  

added  (0.10/0.30). 

Aluminum  

0.20/0.35. 

The  products  under  investigation  are 
currentlv  classifiable  under  subheadings 
7221.00.0005.  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (2001). 

Pwiod  of  Review 

The  period  of  review  (POR)  for  which 
we  are  measuring  subsidies  is  calendar 
year  2000. 

Corporate  History:  Bolzano  and 
Valbruna 

From  1985  through  1990,  Bolzano  was 
a  wholly-owned  subsidiary  of  Acciaierie 
e  Ferriere  Lomarde  Falck  (Falck). 
Bolzano  was  the  main  industrial 
company  of  Falck,  which  was  a  private 
corporate  group  with  holdings  in  steel, 
real  estate,  environmental  technologies, 
and  other  sectors.  In  1990,  ILVA 
acquired  44.8  percent  of  the  stock  in 
Bolzano.  ILVA  acquired  the  shares  of 
Bolzano  by  exchanging  an  equal  value 
of  shares  of  its  own  subsidiary  Cogne 
S.p.A.  ILVA  also  acquired  shares  in 
other  Gruppo  Falck  steel  companies.  In 
1993,  ILVA's  interest  in  Bolzano  was 
completely  dissolved  because  of  losses, 
and  Falck  again  held  virtually  all  of  the 
shares  in  Bolzano.  Falck  decided  to  sell 
Bolzano  based  on  its  company-wide 
strategic  decision  to  withdraw  from  the 
steel  sector.  Falck  contacted  Valbruna  as 
a  potential  buyer  in  late  1994. 
Subsequently,  the  parties  entered  into 
negotiations  for  the  transfer  of  Bolzano. 
Each  party  had  the  value  of  Bolzano 
independently  evaluated.  A  third  study 
was  done  to  reconcile  the  points  of  the 


first  valuations  that  were  in  dispute 
relating  to  the  final  net  equity  and  cash 
flow  of  Bolzano  for  purposes  of 
finalizing  the  purchase  price.  Valbruna 
acquired  99.99  percent  of  the  shares  of 
Bolzano  for  this  final  price  on  August 
31,  1995.  Since  then,  the  two  companies 
have  issued  consolidated  financial 
statements. 

Changes  in  Ownership 

As  explained  in  the  "Corporate 
History"  section  of  this  notice,  Valbruna 
purchased  Bolzano  fitim  Falck.  The 
Department  has  previously  determined 
that  Bolzano  received  subsidies  prior  to 
being  sold  to  Valbruna  that  were  not 
fully  expensed  or  allocated  prior  to  the 
POR.  See  e.g.,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Wire  Rod  from 
Italy.  63  FR  40474,  40485  (July  29,  1998) 
(Wire  Rod).  However,  subsequent  to 
Wire  Rod,  the  Department  determined 
in  the  Final  Affirmative  Countervailing 
Duty  Determination:  Stainless  Steel  Bar 
from  Italy,  67  FR  3163  (January  23, 
2002)  (Steel  Bar)  not  to  make  a  finding 
as  to  whether  the  pre-sale  Bolzano  and 
the  pre-sale  Valbnma  were  distinct 
persons  from  post-sale  Valbruna.  See 
the  "Changes  in  Ownership," 
"Background"  and  "Comment  3" 
sections  of  the  January  23,  2002,  Issues 
and  Decision  Memorandum  that 
accompanied  Steel  Bar  [Steel  Bar  Issues 
and  Decisions  Memorandum]. 
Specifically,  in  Steel  Bar,  we  noted  that 
the  potential  benefits  from  any  pre-sale 
subsidies  to  Bolzano  by  the  GOI  (e.g., 
such  programs  as  Bolzano  Law  25/81 
that  are  explained  below  in  the 
"Programs  Preliminarily  Determined  To 
Be  Countervailable"  section  of  this 
notice)  remained  insignificant, 
amoimting  to  0.07  percent  ad  valorem. 
Id.  In  Steel  Bar,  we  further  explained 
that  assiuning  arguendo  that  these  pre- 
sale  subsidies  continued  to  benefit 
Valbruna  in  the  POI,  the  final  ad 
valorem  rate  (reflecting,  in  full,  any  POI 
benefits  of  pre-sale  subsidies)  for 
Valbruna  would  be  de  minimis.  Id. 
Therefore,  we  determined  that  the 
application  of  the  change  in  ownership 
methodology  was  not  relevant  for 
Valbruna.  Id.  Furthermore,  in  these 
Freliminary  Results,  the  overall  ad 
valorem  rate  is  still  de  minimis,  even  if 
one  includes  the  pre-change-in- 
ownership  subsidies.  Therefore, 
regardless  of  our  treatment  of  the  pre- 
change-in-ownership  subsidies  in  these 
Preliniinary  Results,  the  highest  the 
overall  ad  valorem  rate  coiUd  be  is  0.42 
percent. 

In  these  Preliminary  Results,  we  are 
reviewing  the  same  fact  pattern  for 
Valbnma  that  existed  in  Steel  Bar  [e.g.. 


the  same  company,  the  same  subsidies, 
and  the  same  time  period  (calendar  year 
2000)).  Thus,  we  preliminarily 
determine  that  the  application  of  the 
change  in  ownership  methodology  is 
not  relevant  for  Valbruna. 

Subsidies  Valuation  Information 

A.  Allocation  Period 

Under  19  CFR  351.524(b)  of  our 
regulations,  non-recurring  subsidies  are 
allocated  over  a  period  corresponding  to 
the  average  useful  life  ("AUL")  of  the 
renewable  physical  assets  used  to 
produce  the  subject  merchandise. 
Pursuant  to  19  CFR  351.524(d)(2),  there 
is  a  rebuttable  presumption  that  the 
AUL  will  be  taken  from  the  U.S.  Internal 
Revenue  Service's  1977  Class  Life  Asset 
Depreciation  Range  System  (the  "IRS 
Tables"),  as  updated  by  the  Department 
of  Treasury.  For  SSWR,  the  IRS  Tables 
prescribe  an  AUL  of  15  years. 

In  Wire  Rod,  we  countervailed  certain 
non-recurring  subsidies  that  were 
attributable  to  Valbruna.  See  Wire  Rod, 

63  FR  40474  at  40476-^0477.  At  the 
time  of  Wire  Rod,  it  was  our  practice  to 
calculate  company-specific  AULs.  For 
Valbruna,  we  calculated  an  AUL  of  12 
years.  As  a  matter  of  practice,  where  a 
subsidy  has  been  allocated  over  a 
particular  period,  we  will  continue  to 
use  the  same  allocation  period  for  that 
subsidy  in  subsequent  segments  of  the 
same  proceeding  and  from  proceeding 
to  proceeding.  See,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  from  France,  64  FR  30774, 
30778  (June  8, 1999);  see  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Cut-to-Length  ' 
Carbon-Quality  Steel  Plate  from  France, 

64  FR  73277,  73280  (December  29, 
1999).  Therefore,  for  those  subsidies  to 
Valbruna  that  were  allocated  over  a  12- 
year  period  in  Wire  Rod,  we  have 
continued  to  use  the  12-year  allocation 
period  calculated  in  that  segment.  For 
subsidies  to  these  companies  that  were 
not  countervailed  in  Wire  Rod,  we  have 
used  the  15-year  allocation  period  from 
the  mS  Tables. 

In  Steel  Bar,  Valbnma/Bolzano  also 
calculated  its  company-specific  AUL. 
However,  in  Steel  Bar,  we  found  that 
this  company-specific  AUL  does  not 
differ  significantly  from  the  15-year 
AUL  in  the  IRS  Tables.  See  the 
"Allocation  Period"  section  of  the  Steel 
Bar  Issues  and  Decision  Memorandum. 
Therefore,  pursuant  to  19  CFR 
351.524(d)(ii),  we  allocated  all  subsidies 
received  by  Valbruna/Bolzano,  except 
those  countervailed  in  Wire  Rod,  over 
15  years  as  presumed  in  the  IRS  tables. 
Id.  For  piuposes  of  these  preliminary 
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results,  we  have  continued  to  adopt  this 
approach. 

For  non-recurring  subsidies,  we  have 
applied  the  "0.5  percent  expense  test" 
described  in  19  CFR  351.524(b)(2). 
Under  this  test,  we  compare  the  amount 
of  subsidies  approved  imder  a  given 
program  in  a  particular  year  to  sales 
(total  or  export,  as  appropriate)  in  that 
year.  If  the  amount  of  subsidies  is  less 
than  0.5  percent  of  relevant  sales,  the 
benefits  are  allocated  to  the  year  of 
receipt  rather  than  being  allocated  over 
the  AUL  period. 

B.  Benchmarks  for  Loans  and  Discount 
Rates 

Pursuant  to  19  CFR  351.505(a)  and 
351.524(d)(3)(i).  the  Department  will 
use  as  long-term  loan  benchmarks  and 
discount  rates  the  actual  cost  of  long- 
term  borrowing  by  the  company,  when 
available.  In  Steel  Bar,  we  did  not 
accept  actual  borrowing  rates  as 
reported  by  the  respondent  .because  the 
firm  did  not  take  out  any  comparable 
commercial  loans  during  the  relevant 
period  (i.e.,  the  same  year  in  which  the 
terms  of  the  government-provided 
benefit  were  established).  See  the 
"Benchmarks  for  Loans  and  Discount 
Rates"  and  "Comment  12"  sections  of 
the  Steel  Bar  Issues  and  Decisions 
Memorandum.  Instead,  pursuant  to  19 
CFR  351.505(a)(3)(ii),  we  calculated  the 
average  cost  of  long-term  fixed-rate     • 
loans  in  Italy.  Id.  Specifically,  in  Steel 
Bar,  the  Department  relied  on  the  Italian 
Interbank  Rate  ("ABI")  as  the  basis  for 
the  long-term  benchmark  rate.  Id.  This 
approach  was  consistent  with  past 
cases.  See,  e.g..  Wire  Rod,  64  FR  at    . 
40476-77;  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Plate  in  Coils  From  Italy, 
64  FR  15508, 15510-15511  (March  31, 
1999)  (Plate  in  Coils);  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Italy,  64  FR  30624,  30626-30627 
(June  8. 1999)  ("Sheet  and  Strip");  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Cut-to-Length 
Carbon  Quality  Steel  Plate  From  Italy, 
64  FR  73244,  73248  (December  29. 
1999)  ("CTL  Carbon  Plate").  For 
purposes  of  these  preliminary  results, 
we  have  adopted  the  same  approach  and 
used  the  ABI  as  the  basis  for  Valbruna's 
long-term  benchmark  rate. 

Next,  we  added  two  amounts  to  the 
ABI  rate.  Ffrst,  an  upward  adjustment  is 
necessary  because  the  ABI  rate 
represents  a  long-term  interest  rate  to 
banks'  most-preferred  customers  with 
established  low-risk  credit  histories.  For 
other  customers,  banks  will  typically 
add  a  spread  ranging  from  0.55  percent 
to  4  percent,  to  the  ABI  rate  depending 


on  the  company's  financial  health.  To 
reflect  this,  we  have  added  the  average 
of  this  spread.  2.28  percent,  to  the  ABI 
rate.  Second,  we  added  an  additional 
amount  to  the  benchmark  interest  rate  to 
reflect  the  charges  associated  with  long- 
term  lending  activities  that  are  levied  by 
commercial  banks.  We  note  that  our 
derivation  of  the  long-term  benchmark 
interest  rate  is  consistent  with 
Department's  past  practice  concerning 
the  ABI  rate.  See  e.g.,  the  "Benchmarks 
for  Loans  and  Discount  Rates"  section  of 
the  Steel  Bar  Issues  and  Decisions 
Memorandum;  Plate  in  Coils,  64  FR  at 
15511;  Sheet  and  Strip,  64  FR  at  30627; 
and  CTL  Carbon  Plate,  64  FR  at  73248. 

L  Programs  Preliminarily  Determined 
To  Be  Countervailable 

A.  Government  of  Italy  Law  451/94 
Early  Retirement  Benefits 

Law  451/94  authorized  early 
retirement  packages  for  steel  workers  for 
the  years  1994  through  1996.  The  law 
entitled  men  of  50  years  of  age  and 
women  of  47  years  of  age  with  at  least 
15  years  of  pension  contributions  to 
retire  early.  Benefits  were  applied  for 
between  1994  to  1996  and,  upon  early 
retirement,  workers  received  benefits 
imtil  their  normal  ages  of  retirement,  for 
a  maximum  of  ten  years.  Employees  of 
Bolzano  used  the  measures  in  all  three 
years  of  the  program.  Bolzano,  which  is 
wholly-owned  by  Valbruna,  had 
workers  retire  under  Law  451/94  during 
or  before  the  POR. 

In  Wirw  Rod,  we  learned  that, 
pursuant  to  extraordinary  Cassa 
Integrazione  (CIG)  and  Article  2120  of 
the  Italian  Civil  Code,  most  Italian 
companies  are  legally  obligated  to  pay  a 
small  percentage  of  the  employee's 
salary  and  set»aside  severance 
contributions.  See  Wire  Rod,  63  FR  at 
40480.  In  addition,  we  found  that,  when 
comparing  the  costs  under  the  two 
programs,  the  costs  incurred  by 
companies  covered  by  Law  451/94  were 
lower  than  those  companies  operating 
under  the  CIG  and  Article  2120  of  the 
Italian  Civil  Code.  Id.  Thus,  in  Wire 
Rod,  we  determined  that  Law  451/94 
provides  a  government  financial 
contribution  under  section  771(5)(D)(i) 
of  the  Act  and  confers  a  benefit  to  the 
recipient  in  the  amount  of  costs  covered 
by  the  GOI  that  the  company  would 
normally  incur.  Id.  In  Wire  Rod,  we 
further  determined  that  Law  451/94  was 
specific  undier  section  771(5A)(D))i)  of 
the  Act  because  early  retirement 
benefits  under  this  program  are  limited, 
by  law,  to  the  steel  industry.  Id.  No  new 
information  or  evidence  of  changed 
circimistances  were  presented  in  this 
review  to  warrant  any  reconsideration  of 


these  findings.  Thus,  for  purposes  of 
these  preliminary  results,  we  continue 
to  find  that  Law  451/94  provided 
countervailable  benefits  to  Valbnma 
during  the  POR. 

Consistent  with  the  Department's 
regulations,  we  have  treated  payments 
under  Law  451/94  as  recurring  grants 
expensed  in  the  year  of  receipt.  See  19 
CFR  351.524(a)  and  351.513(b)  and  (c). 
In  addition,  we  have  adopted  the 
calculation  methodology  adopted  in 
Steel  Bar.  In  Steel  Bar,  Valbnma 
reported  that  several  employees  had 
reached  their  normal  retirement  age 
prior  to  the  POI.  See  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  of  Final 
Countervailing  Duty  Determination  With 
Final  Antidumping  Duty  Determination: 
Stainless  Steel  Bar  from  Italy,  66  FR 
30414  at  30419  (June  6,  2001)  (Steel  Bar 
Preliminary  Determination).  Therefore, 
in  Steel  Bar,  the  Department  found  that 
these  employees  were  no  longer* 
receiving  early  retirement  benefits 
under  Law  451/94  and  were  instead 
receiving  normal  retirement  benefits 
from  Valbruna.  Id. 

To  calculate  a  subsidy  rate,  we  first 
deducted  these  employees  from  the  total 
number  of  employees  who  were 
approved  to  receive  benefits  during  the 
apphcation  period,  1994  to  1996.  The 
resulting  number  (i.e.,  the  number  of    - 
employees  who  retired  early  and 
continued  to  receive  Law  451/94 
benefits  in  the  POI),  categorized  by 
employee  type  (i.e.,  blue  collar,  white 
collar,  and  senior  executive),  was 
multiplied  by  their  respective  average 
salary  during  the  POI.  Because  the  GOI 
made  payments  to  these  workers 
equaling  eighty  percent  of  thefr  salary, 
we  find  forty  percent  of  this  amount 
benefitted  Valbruna.  We  then  divided 
this  benefit  by  Valbruna's  and  Bolzano's 
consolidated  sales  during  the  POI. 
Accordingly,  we  preliminarily 
determine  Uiat  a  countervailable  benefit 
of  0.09  percent  ad  valorem  exists  for 
Valbruna. 

B.  Province  of  Bolzano  Law  25/81', 
Articles  13  through  15 

The  Province  of  Bolzano  Law  25/81  is 
a  general  aid  measure  that  provides 
grants  to  companies  with  limited 
investments  in  technical  fixed  assets.  It 
targets  advanced  technology, 
environmental  investment,  or 
restructuring  projects.  Restructuring 
assistance  is  provided  to  companies 
imder  Articles  13  through  15.  These  two 
articles  establish  different  eligibility 
requirements,  different  application 
procedures,  different  levels  of  available 
aid,  and  different  types  of  aid  (grants 
and  loans)  than  assistance  provided 
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under  other  Articles  of  Law  25/81. 
Therefore,  we  find  it  appropriate  to 
examine  Articles  13  through  15  of  Law 
25/81  as  a  separate  program.  See,  e.g., 
Wire  Rod.  63  FR  at  40485-40486. 
Bolzano  received  a  total  of  18.6  billion 
lire  in  restructuring  grants  from  1983 
through  1992.  Specifically,  Bolzano 
received  grants  for  four  restructuring 
projects  under  this  law:  one  was 
approved  in  1983,  another  in  1985,  and 
two  in  1988.  It  also  had  a  small  amount 
fit)m  restructuring  loans  outstanding 
dining  the  POR,  which  were  provided  at 
concessionary,  long-term  fixed  rates. 

In  Steel  Bar,  we  determined  that 
Bolzano  was  the  major  recipient  in  each 
of  the  years  that  it  received  funds  under 
this  program  and  Bolzano  received  a 
significant  percentage  of  total  assistance 
awarded.  See  "Province  of  Bolzano  Law 
25/81,  Articles  13  through  15"  of  the 
Steel  Bar  Issues  and  Decisions 
Memorandum.  See  also  Wire  Rod,  64  FR 
at  40486^  While  assistance  was  provided 
to  a  number  of  firms  during  this  period, 
Bolzano  was  the  largest  single  recipient 
of  restructuring  assistance,  receiving  far 
more  than  the  average  recipient  over 
this  period.  Thus,  we  conclude  that  the 
restructuring  assistance  granted  to 
Bolzano  under  Articles  13  through  15  of 
Law  25/81  is  de  facto  specific  within 
the  meaning  of  section 
771(5A)(D)(iii)(m)  of  the  Act  because 
Bolzano  received  a  disproportionately 
large  share  of  benefits.  The  restructuring 
aid  constitutes  a  government  financial 
contribution  which  confers  a  benefit  in 
the  amount  of  grants,  and  interest 
savings  on  reduced-rate  long-term  loans. 
See  Wire  Rod,  63  FR  40486.  Therefore, 
we  determine  that  Articles  13  through 
15  of  Provincial  Law  25/81  provide  a 
coimtervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act.  Id. 

We  note  that  on  July  17. 1996,  the 
European  Union  (EU)  foimd  in  its 
decision  number  96/61 7/ECSC  that  the 
aid  granted  to  Bolzano  under  Law  25/81 
was  illegal  because  it  was  not  notified 
to  the  EU,  and  was  "incompatible  with 
the  common  market  pursuant  to  Article 
4(c)  of  the  ECSC  treaty."  As  a  result,  the 
EU  ordered  the  repayment  of  all  grants 
and  loans  made  to  Bolzano  which  were 
approved  after  January  1,  1986.  The  EU 
decision  did  not  require  the  repayment 
of  Bolzano  assistance  approved  prior  to 
January  1, 1986.  We  note  that  Falck 
unsuccessfully  appealed  the  EU's 
decision.  As  of  the  end  of  the  POR, 
Falck's  second,  and  final,  appeal  was 
still  before  the  EU.  In  Steel  Bar.  we 
determined  that  pursuant  to  the  EU's 
1996  ruling,  Falck  effectively  repaid  the 
assistance  under  Law  25/81  approved 
and  granted  to  Bolzano  after  January  1, 
1986.  See  Steel  Bar  Preliminary 


Determination,  66  FR  at  30421,  which 
was  unchanged  in  Steel  Bar.  With 
respect  to  Falck's  second  appeal,  we 
stated  in  Steel  Bar  that  given  the 
diminished  prospects  for  Falck  to 
recover  the  amount  it  had  repaid,  there 
was  no  benefit  to  Bolzano  or  Valbruna 
from  the  grants  and  loans  received 
under  this  program  after  January  1, 
1986.  Id.  However,  in  Steel  Bar,  we 
further  stated  that  if  Falck  does  pcevail 
in  its  second  appeal  and  the  monies  it 
has  repaid  are  refunded,  it  would  be 
appropriate  at  that  time  to  consider 
whether  a  benefit  exits.  Id.  Thus,  in 
Steel  Bar,  we  only  countervailed  those 
grants  for  which  the  EU  did  not  require 
a  repa)rment  (e.g.,  those  grants  provided 
to  Bolzano  prior  to  January  1,  1986). 

Since  we  are  examining  the  same 
program,  company,  and  review  period 
in  these  Preliminary  Results  that  were  at 
issue  in  Steel  Bar,  we  are  adopting  the 
same  approach.  Thus,  as  in  Steel  Bar, 
only  the  grants  approved  before  1986 
will  be  considered  countervailable. 

Bolzano  submitted  a  separate 
application  to  the  regional  authority  for 
each  project,  so  we  are  treating  the 
grants  received  under  Articles  13 
through  15  of  Provincial  Law  25/81  as 
non-recurring.  See  19  CFR  351.524(b). 
Piusuant  to  the  Department's  non- 
recurring grant  methodology,  to 
calculate  the  benefit  fi'om  Uie 
restructuring  grants,  we  allocated  the 
grants  over  Valbruna/Bolzano's  AUL  to 
determine  the  benefit  in  each  year.  To 
determine  the  benefit  from  the 
restructuring  loans  that  were  still 
outstanding  during  the  POI,  we 
compared  the  long-term  fixed-rate 
provided  under  the  program  to  the 
benchmark  rate  described  in  the 
"Subsidies  Valuation  Information" 
section  above  since  the  coiApany  did 
not  have  long-term  fixed  rate  loans  from 
the  same  period.  We  then  applied  the 
Department's  standard  long-term  loan 
methodology  and  calculated  the  grant 
equivalent  for  the  loans.  We  then 
summed  the  benefit  amounts 
attributable  to  the  POI  from  Bolzano's 
grants  and  loans  and  divided  the  total 
benefit  by  Valbruna's  and  Bolzano's 
consolidated  total  sales.  On  this  basis, 
we  determine  the  countervailable 
subsidy  would  be  0.07  percent  ad 
valorem  for  Valbruna,  if  we  were  to 
assiune  that  all  of  the  pre-change-in- 
ownership  subsidies  were 
countervailable. 

C.  European  Social  Fund 

The  European  Social  Fund  ("ESF"), 
one  of  the  Structural  Fimds  operated  by 
the  EC,  was  established  in  1957  to 
improve  workers'  employment 
opportunities  and  to  raise  their  living 


standards.  The  main  purpose  of  the  ESF 
is  to  make  employing  workers  easier 
and  to  increase  the  geographical  and 
occupational  mobility  of  workers  within 
the  EU.  It  accomplishes  this  by 
providing  support  for  vocational 
training,  employment,  and  self- 
employment. 

Like  the  other  EC  Structural  Fimds. 
ESF  seeks  to  achieve  six  different 
objectives  explicitly  identified  in  the 
EC's  framework  regulations  for 
Structural  Funds:  Objective  1  is  to 
promote  development  and  structural 
adjustment  in  underdeveloped  regions; 
Objective  2  is  to  assist  areas  in 
industrial  decline;  Objective  3  is  to 
combat  long-term  unemployment  and  to 
create  jobs  for  young  people,  and  people 
excluded  fi'om  the  labor  market; 
Objective  4  is  to  assist  workers  adapting 
to  industrial  changes  and  changes  in 
production  systems;  Objective  5  is  to 
promote  rural  development;  and 
Objective  6  is  to  aid  sparsely  populated 
areas  in  northern  Europe. 

The  EU  Member  States  are 
responsible  for  the  identification  of 
projects  to  receive  ESF  financing  and 
their  subsequent  implementation.  The 
Member  States  must  also  contribute  to 
the  financing  of  the  projects.  In  general, 
the  maximum  benefit  provided  by  ESF 
is  50  percent  of  the  total  cost  of  projects 
geared  toward  Objectives  2,  3,  4,  and  5b, 
and  75  percent  of  the  project's  total  cost 
for  Objective  1  projects.  For  Objective  4 
programs  implemented  in  Italy, 
generally  45  percent  of  the  funding  is 
provided  by  the  EC  and  35  percent  by 
the  GOI.  Companies  usually  receive  50 
percent  of  the  aid  up-front  and  the 
remainder  upon  satisfactory  completion 
of  the  training  program. 

According  to  the  questioimaire 
responses.  Valbruna  received  or 
benefitted  fiom  ESF  grants.  We  find 
these  grants  fi'om  the  EU  to  constitute  a 
government  financial  contribution 
within  the  meaning  of  section 
771(5)(D)(i)oftheAct. 

All  of  the  grants  Valbruna  received 
were  given  for  Objective  4  projects 
involving  worker  assistance  in  the  form 
of  employee  training.  The  Department 
considers  worker  assistance  programs  to 
provide  a  benefit  to  a  company  when 
the  company  is  relieved  of  a  contractual 
or  legal  obligation  it  would  otherwise 
have  incurred.  See  19  CFR  section 
351.513(a).  Concerning  specificity,  in 
Steel  Bar,  we  stated  that  because  the 
GOI  and  Valbnma  declined  to  provide 
industry  and  regional  distribution 
information,  we  applied  an  adverse 
inference  and,  therefore,  concluded  that 
the  ESF  program  was  de  facto  specific 
within  the  meaning  of  section  771(5A) 
of  the  Act.  See  the  "European  Social 
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Fund"  section  of  the  Steel  Bar  Issues 
and  Decisions  Memorandum.  We  note 
the  Department  took  the  same  approach 
in  Plate  in  Coils,  64  FR  15508  at  15517. 
For  purposes  of  these  Preliminary 
Results,  it  is  not  necessary  to  determine 
whether  an  adverse  inference  is 
appropriate  because,  even  if  the 
Department  were  to  make  such  an 
inference,  the  over  all  ad  valorem  rate 
would  remain  de  minimis. 

D.  Lease  of  Bolzano  Industrial  Site  to 
Valbruna 

Falck  sold  Bolzano  to  Valbnma  in 
1995.  Concurrent  with  the  change  in 
ownership.  Falck  and  Bolzano  sold 
Bolzano's  industrial  site  to  the  Province 
of  Bolzano  ("Province").  In  Wire  Rod, 
we  determined  that  the  Province  paid 
for  the  property  in  full.  See  63  FR  at 
40483.  Nothing  on  the  record  in  the 
current  review  leads  us  to  a  different 
conclusion.  At  the  same  time,  Valbruna 
negotiated  with  the  Province  to  lease  the 
Bolzano  industrial  site  and,  on  July  31, 
1995,  signed  a  thirty-year  lease. 

We  preliminarily  determine  that  the 
Province's  lease  of  the  industrial  site  to. 
Valbruna  constitutes  a  financial 
contribution  within  the  meaning  of 
section  771{5)(D)(iii)  of  the  Act  and  that 
the  lease  is  de  jure  specific  within  the 
meaning  of  771(5)(D)(i)  of  the  Act 
because  the  lease  was  liniited  to 
Valbruna. 

In  determining  the  existence  and 
amount  of  the  benefit,  we  have  adopted 
the  approach  used  in  Steel  Bar. 
Specifically,  we  compared  the  average 
annual  return  on  industrial  leased 
property  in  Italy  during  the  POR  to  the 
rent  paid  by  Valbruna  during  the  POR. 
See  Steel  Bar  Preliminary  Determination 
at  30423.  This  comparison  indicates  that 
Valbruna  received  a  benefit  in  the 
amount  of  the  difference.  We  also 
included  in  our  calculations  the  benefits 
stemming  fi'om  Valbruna's  late  lease 
payment  to  the  Government  of  the 
Province  of  Bolzano  (GOB).  In  Steel  Bar, 
we  explained  that  the  GOB's  lease  states 
that  Valbruna's  payments  were  due  no 
later  than  sixty  days  after  the  invoice 
date.  See  the  "Lease  of  Bolzano 
Industrial  Site  to  Valbnma"  section  and 
"Comment  7:  Bolzano's  Industrial  Lease 
and  Extraordinary  Maintenance"  of  the 
Steel  Bar  Issues  and  Decision 
Memorandum.  Therefore,  we  found  in 
Steel  Bar  that  the  non-collection  of  these 
monies  provided  Valbruna  with  a 
financial  contribution  in  the  form  of  a 
direct  transfer  of  funds,  i.e.,  a  zero- 
interest  loan.  Id.  at  Comment  7.  We  also 
note  that,  consistent  with  the 
Department's  approach  in  Steel  Bar,  we 
have  not  adjusted  the  benchmark  lease 
rate  to  reflect  the  assumption  by 


Valbruna  of  responsibility  for 
extraordinary  maintenance.  Id.  at 
Comment  7. 

To  calculate  the  subsidy  to  Valbruna 
during  the  POR,  we  divided  the  benefit 
(i.e.,  the  difference  between  the  average 
rate  of  retiun  on  leased  commercial 
property  in  Italy  during  the  POI  and  the 
actual  rent  paid  by  Valbruna  during  the 
POR)  by  Valbruna  and  Bolzano's  total 
consolidated  sales  during  the  POR. 
Accordingly,  we  preliminarily 
determine  Uiat  a  countervailable  benefit 
of  0.11  percent  ad  valorem  for  Valbruna. 

E.  Environmental  and  Research  and 
Development  Assistance  to  Bolzano 
Under  Law  25/81 

Valbruna  reported  receiving  two 
grants  under  Law  25/81  for  the 
adaptation  of  existing  facilities  to  new 
environmental  requirements 
("environmental  grants"),  As  discussed 
earlier,  we  found  assistance  provided 
under  Article  13  through  15  of  Law  25/ 
81  to  be  countervailable  in  Wire  Rod. 
Though  enviromnental  grants  under  25/ 
81  were  not  investigated  in  Wire  Rod, 
we  examined  them  in  Steel  Bar  and 
found  them  to  be  distinct  from  Articles 
13  through  15  grants.  See  Steel  Bar 
Preliminary  Determination  at  30423, 
which  was  unchanged  in  Steel  Bar. 

In  Steel  Bar,  we  determined  that  the 
environmental  grants  Valbruna  received 
during  the  POR  under  Law  25/81  were 
countervailable  subsidies  because  they 
were  specific  within  the  meaning  of 
771(5A)(D)(iii)  of  the  Act  and  because 
they  constituted  government  financial 
contributions  and  a  benefit  under 
sections  771{5)(D)(i)  and  771(5)(E)  of  the 
Act,  respectively.  See  the 
"Environmental  and  Research  and 
Development  Assistance  to  Bolzano 
•Under  Law  25/81"  section  of  the  Steel 
Bar  Issues  and  Decision  Memorandum. 
Regarding  the  Department's  specificity 
determination  in  Steel  Bar,  we  made  the 
decision  on  the  basis  of  an  adverse 
inference  because  the  Province  of 
Bolzano  provided  insufficient 
information  regarding  the  specificity  of 
the  environmental  grants.'See  Steel  Bar 
Preliminary  Determination,  66  FR  at 
30423,  which  was  unchanged  in  Steel 
Bar.  For  purposes  of  these  Preliminary 
Results,  it  is  not  necessary  to  determine 
whether  an  adverse  inference  is 
appropriate  because,  even  if  the 
Department  were  to  make  such  an 
inference,  the  over  all  ad  valorem  rate 
would  remain  de  minimis. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

A.  Capacity  Reduction  Payments  under 
Articles  3  and  4  of  Law  193/1984 


B.  Law  796/76  Exchange  Rate 

Guarantees 

C.  Article  33  of  Law  227/77,  Export 

Credit  Financing  Under  Law  227/ 
77,  and  Decree  Law  143/98 

D.  Grants  under  Laws  46/82  and  706/85 

E.  Law  181/89  and  Law  120/89 

F.  Law  488/922,  Legislative  Decree  96/ 

93  and  Circolare  38522 

G.  Law  341/95  and  Circolare  50175/95 
H.  Law  675/77 

1 .  Interest  Grants  on  Bank  Loans 

2.  Mortgage  Loans 

3.  Interest  Contribution  on  IRI  Loans 

4.  Personnel  Retraining  Aid 

I.  Law  394/81  Export  Marketing  Loans 
J.  Law  481/94  (and  Precursors)  Grants 

for  Reduced  Production 
K.  Law  489/94 
L.' Law  10/91 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  rate  for  each  manufacturer 
of  the  subject  merchandise  participating 
in  this  administrative  review.  We 
preliminarily  determine  the  total 
estimated  net  countervailable  subsidy 
rate  to  be: 


Producer/exporter 

Net  subsidy  rate 

Acciaiehe  Valbruna 
S.r.l./Acciaierie 
Bolzano  S.r.l. 

0.27  percent  ad  valo- 
rem. 

As  provided  for  in  the  Act  and  19  CFR 
351.106  (c)(1),  any  rate  less  than  0.5 
percent  ad  valorem  in  an  adminisfrative 
review  is  de  minimis.  Accordingly,  if 
the  final  results  of  this  review  remain 
the  same  as  these  preliminary  results, 
no  customs  duties  will  be  assessed.  The 
Department  will  instruct  Customs  to 
liquidate  without  regard  to 
countervailing  duties,  shipments  of  the 
subject  merchandise  for  Valbruna/ 
Bolzano  entered,  or  withdrawn  from 
warehouse,  for  consumption  from 
January  1,  2000,  through  December  31. 
2000.  Also,  the  cash  deposit  will  be  set 
at  zero  for  this  company. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country- wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b)".  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 


39362 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Notices 


Federal  Register / Vol.  67,  No.  110 /Friday,  June  7,  2002 /Notices 


39363 


be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  v.  United  States,  822  F.  Supp. 
782  (CTT  1993)  and  Floral  Trade  Council 
v.  United  States.  822  F.  Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g),  the 
predecessor  to  19  CFR  351.222(c)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  contiiiue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding 
conducted  under  the  URAA.  See  Wire 
Rod,  63  FR  40474  at  40503.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1,  2000 
through  December  31,  2000,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

Public  Comment 

In  accordance  with  19  CFR  351.310, 
we  will  hold  a  public  hearing,  if 
requested,  to  aHord  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  results.  The  hearing  is 
tentatively  scheduled  to  be  held  37  days 
from  the  date  of  publication  of  these 
preliminary  results,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  2023a  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hoius  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 


of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
argiunents  to  be  raised  at  the  heariiig.  In 
addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
non-proprietary  version  of  the  case 
briefs  miist  be  submitted  to  the 
Assistant  Secretary  no  later  than  30  days 
from  the  date  of  publication  of  the 
preliminary  determination.  As  part  of 
the  case  brief,  parties  are  encouraged  to 
provide  a  siunmary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Six  copies  of  the  business  proprietary 
version  and  six  copies  of  the  non- 
proprietary version  of  the  rebuttal  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  5  days  bom  the 
date  of  filing  of  the  case  briefs.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  sections  751(f)  and  777(i)  of 
the  Act. 

Dated:  June  3,  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-14377  Filed  6-6-02;  8:45  am) 

BttJJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.051502A] 

Endangered  Species;  Permit  No.  1299 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Raymond  R.  Carthy,  Ph.D.,  Florida 
Cooperative  Fish  and  Wildlife  Research 
Unit,  P.O.  Box  110450,  University  of 
Florida,  Gainesville,  Florida  32611,  has 
been  issued  an  amendment  to  scientific 
research  Permit  No.  1299. 
ADDRESSES:  The  amendment  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Becker  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  modification  has  been  granted 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA; 
16  U.S.C.  1531  et  seq.),  the  provisions 
of  §  222.306  of  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  and  threatened 
fish  and  wildlife  (50  CFR  222-226). 

The  Permit  authorizes  the  Holder  to  a 
attach  five  (5)  radio/sonic  transmitters 
and  to  five  (5)  radio  transmitters  to 
loggerhead,  green  or  Kemp's  ridley 
tiutles  already  authorized  to  be  taken. 
No  additional  animals  were  authorized 
to  be  taken.  This  activity  will  occxu  in 
2002  and  2003. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  June  3,  2002. 
Eugene  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-14361  Filed  6-6-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 
Office  Of  ttie  Secretary 
[Transmittal  No.  02-27] 

36(bK1)  Anns  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is. published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  July  21, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-27  with 
attached  transmittal  and  policy 
justification. 

Dated:  June  3,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


23  MAY  2002 
In  reply  refer  to: 
1-02/005891 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-27 
and  under  separate  cover,  the  classified  documents  thereto.  This  Transmittal  concerns 
the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  the 
United  Arab  Emirates  for  defense  articles  and  service  estimated  to  cost  $245  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the 
unclassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  te  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  U.S.C 
App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment 

Sincerely, 


TOME  H.WALTERS,  JR. 

LIEUTIENANT  GENERAL,  USAF 

DIRECTOR 


Attachment 
As  stated 

Separate  Cover: 
Classified  Annex 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Conunittee  on  Armed  Services 
.  Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-27 

Notice  of  Proposed  Issuance  of'Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Prospective  Purchaser;  United  Arab  Emirates 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$181  million 
$  64  million 
$245  million 


(iU)       Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  237  Evolved  Seasparrow  Missiles  (ESSM), 
containers,  spare  and  repair  parts,  shipboard  equipment,  support  and  test 
equipment,  publications  and  technical  documentation,  personnel  training  and 
training  equipment,  U.S.  Government  and  contractor  technical  assistance  and 
other  related  elements  of  logistics  support 

(iv)       Militarv  Department:  Navy  (AAU) 

(v)       Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  under  separate  cover - 

(viii)       Date  Report  Delivered  to  Congress;  23  MAY  2002     . 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTinCATION 


United  Arab  Emirates  -  Evolved  Seasparrow  Missiles 

The  Government  of  United  Arab  Emirates  (UAE)  has  requested  a  possible  sale  of  237  Evolved 
Seasparrow  Missiles  (ESSM),  containers,  spare  and  repair  parts,  shipboard  equipment, 
support  and  test  equipment,  publications  and  technical  documentation,  personnel  training 
and  training  equipment,  U.S.  Government  and  contractor  technical  assistance  and  other 
related  elements  of  logistics  support  The  estimated  cost  is  $245  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

The  proposed  sale  of  ESSM  missiles  will  provide  a  self-defense  battlespace  and  firepower 
against  known  faster,  lower,  smaller  and  more  maneuverable  anti-ship  missile  threats.  This 
improvement  will  enhance  UAE's  ability  to  support  the  allied  defense  posture. 

Evolved  Seasparrow  missiles  will  fulfill  UAE  naval  surface-to-air  missile  requirements.  The 
proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in  the 
region. 

The  principle  contractors  will  be  Raytheon  Systems,  Incorporated  of  Tucson,  Arizona.  One  or 
more  proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  sale  will  require  the  assignment  of  one  contractor  representative  in- 
country  support  for  an  unspecified  period  of  time  depending  on  the  needs  of  the  UAE.  There 
will  be  up  to  12  each  U.S.  Ck)vemment  and  contractor  representatives  during  several  overseas 
visits  of  the  proposed  location  of  the  Intermediate  Level  Maintenance  Facility  for  technical 
design  and  construction  reviews. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


(FR  Doc.  02-14255  Filed  6-6-02;  8:45  am] 

BILUNG  CODE  S001-08-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  Committee  on 
■Military  Personnel  Testing 

AGENCY:  Assistant  Secretary  of  Defense 
for  Force  Management  Policy,  DoD. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  that  a 
meeting  of  the  Defense  Advisory 
Committee  on  Military  Personnel 
Testing  is  scheduled  to  be  held.  The 
piupose  of  the  meeting  is  to  review 
planned  changes  and  progress  in 
developing  computerized  and  paper- 
and-pencil  enlistment  tests  and 
cenorming  of  the  tests. 


DATES:  July  11,  2002,  from  8  a.m.  to  5 
p.m.,  on  July  12,  2002,  from  8  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Four  Seasons  Hotel  in  Philadelphia, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy,  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
Policy),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703) 697-9271. 

SUPPLEMENTARY  INFORMATION:  Persons 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
must  contact  Dr.  Jane  M.  Arabian  at  the 
address  or  telephone  number  above  no 
later  than  Jime  24,  2002. 


Dated:  June  3,  2002. 
Patricia  L.  Toppings, 

Alternate  OSF  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  02-14254  Filed  6-6-02;  8:45  am) 

BILLING  COOe  5001-0«-M 

DEPARTIMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board;  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Enduring  Freedom 
Lessons  Learned  will  meet  in  closed 
session  on  June  25,  2002,  in  the 
Pentagon,  Washington,  DC.  This  Task 
Force  will  review  current  activities  of 
Operation  Enduring  Freedom  to 
determine  both  near-  and  longer-term 
technical  and  operational 
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considerations  that  could  be  used  to 
improve  this  operation  and  hiture 
campaigns  initiated  in  the  War  Against 
Terrorism. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate 
operational  policy  and  procedures, 
command  and  control,  intelligence, 
combat  support  activities,  weapon 
system  performance,  and  science  and 
technology  requirements. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463.  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  this  Eiefense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

E)ated:  Jime  3,  2002. 
Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  02-14253  Filed  &-6-02:  8-45  am) 
■MJJNO  cooe  S001-0«-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Availability  of  the  Draft  Environmental 
Impact  Statement  for  the  South  River, 
RarHan  River  Basin,  Hurricane  and 
Storm  Damage  Reduction  and 
EcosystMn  Restoration  Study 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

summary:  The  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers  (Corps) 
has  prepared  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  South 
River,  Raritan  River  Basin  Raritan, 
Hurricane  and  Storm  Damage  Reduction 
and  Ecosystem  Restoration  Study.  The 
purpose  of  the  study  is  to  identify  a  plan 
that  would  protect  the  South  River, 
Sayerville  and  Woodbridge 
communities  from  damages  caused  by 
hiuricanes  and  storms,  and  restore 
degraded  habitats  in  the  South  River. 
The  DEIS  was  prepared  to  evaluate 
those  alternatives  identified  in  the 
Feasibility  Report. 

DATES:  The  DEIS  will  be  available  for 
public  review  when  this  announcement 
is  published.  The  review  period  of  the 


document  will  be  until  July  22,  2002.  To 
request  a  copy  of  the  DEIS  please  call 
(212) 264-4663. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the  DEIS, 
please  contact  Mark  Burlas,  Project 
Wildlife  Biologist,  telephone  (212)  264- 
4663.  Planning  Division.  ATTN: 
CENAN-PL-EA,  Corps  of  Engineers. 
New  York  District.  26  Federal  Plaza. 
New  York,  New  York,  10278-0090. 
SUPPLXMENTARY  INFORMATION:  1.  The 
South  River,  Raritan  River  Basin, 
Hxuricane  and  Storm  Damage  Reduction 
and  Ecosystem  Restoration  Feasibility 
Study  was  authorized  by  resolution  of 
the  U.S.  House  of  Representatives 
Committee  on  Public  Works  and 
Transportation  and  adopted  May  13, 
1993.  The  resolution  states  that: 
Resolved  by  the  Committee  on  Public 
Works  and  Transportation  of  the  United 
States  House  of  Representatives,  that, 
the  Secretary  of  the  Army,  acting 
through  the  Chief  of  Engineers,  is 
requested  to  review  the  report  of  the 
Chief  of  Engineers,  titled  Basin  wide 
Water  Resources  Development  Report 
on  the  Raritan  River  Basin.  New  Jersey, 
published  as  House  Document  53, 
Seventy-first  Congress,  Second  Session, 
and  other  pertinent  reports,  to 
determine  whether  modifications  of  the 
recommendations  contained  therein  are 
advisable  at  the  present  time  in  the 
interest  of  flood  control  and  related 
purposes  on  the  South  River,  New 
Jersey. 

2.  The  South  River.  Raritan  River 
Basin.  Hurricane  and  Storm  Damage 
Reduction  and  Ecosystem  Restoration 
Feasibility  Study  has  been  conducted  by 
the  Corps  with  the  non-Federal  project 
partner,  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP).  The 
study  area  initially  included  the  entire 
Soudi  River  basin.  The  South  River  is 
the  first  major  tributary  of  the  Raritan 
River,  located  approximately  8.3  miles 
upstream  of  the  Raritan  River's  mouth  at 
Raritan  Bay.  The  South  River  is  formed 
by  the  confluence  of  the  Matchaponix 
and  Manalapan  Brooks,  just  above 
Duhemal  Lake,  and  flows  northward 
bom  Duhemal  Lake  a  distance  of 
approximately  7  miles,  at  which  point  it 
splits  into  two  branches,  the  Old  South 
River  and  the  Washington  Canal.  Both 
branches  flow  northward  into  the 
Raritan  River.  The  South  River  is  tidally 
controlled  from  its  mouth  upstream  to 
Duhemal  Lake  Dam;  fluvial  conditions 
prevail  above  the  dam.  Based  on 
coordination  with  NJDEP,  County  and 
local  governments,  it  was  determined 
that  there  are  no  widespread  flooding 
problems  in  the  South  River  watershed 
upstream  of  the  Duhemal  Lake  dam. 


Consequently,  the  study  area  was 
modified,  focusing  on  river  reaches 
below  the  dam,  specifically  flood-prone 
areas  within  the  Boroughs  of  South 
River  and  Sayreville.  the  Township  of 
Old  Bridge,  and  the  Historic  Village  of 
Old  Bridge  (located  within  the 
Township  of  East  Brunswick).  The 
downstream  river  reaches  encompass 
virtually  all  the  flood-prone  structiues 
in  the  watershed  and  the  areas  of 
greatest  ecological  degradation  (and 
greatest  potential  for  ecosystem 
restoration). 

3.  Periodic  hurricanes  and  storms 
have  caused  severe  flooding  along  the 
South  River.  Flood  damages 
downstream  of  Duhemal  Lake  are 
primarily  due  to  storm  surges  with 
additional  damages  associated  with 
basin  runoff.  The  communities 
repeatedly  affected  by  storm  surges  are 
the  Boroughs  of  South  River  and 
Sayreville,  the  Township  of  Old  Bridge, 
and  the  Historic  Village  of  Old  Bridge  in 
East  Brunswick  Township.  There  are 
approximately  1.247  structures  (1.082 
residential;  165  commercial)  in  the  100- 
year  floodplains  of  these  commimities 
and  1.597  structures  in  the  500-year 
floodplains  (1.399  residential;  198 
commercial).  Storm  siuges  create  the 
greatest  damages  in  the  study  area 
occiuring  during  hurricanes  and 
northeasters  that  generate  sustained 
onshore  winds  through  multiple  tidal 
cycles.  For  example,  the  northeaster  of 
March  1993  (a  25-year  event]  resulted  in 
approximately  $17  million  damage 
(2001  dollars]  and  closed  the  highway 
bridge  connecting  the  Boroughs  of 
South  River  and  Sayreville. 

4.  The  area  imder  consideration  for 
ecosystem  restoration  encompasses 
1.278  acres  along  the  Old  South  River 
and  the  Washington  Canal  and  includes 
the  380-acre  Clancy  Island  bounded  by 
these  waterways  and  by  the  Raritan 
River.  Wetland  plant  communities 
account  for  786  acres  (61  percent)  of  the 
study  area  land  cover.  Uplands  account 
for  the  remaining  492  acres,  of  which 
234  acres  are  occupied  by  residential, 
commercial,  and  industrial 
development.  These  wetlands  and 
uplands  are  ecologically  degraded.     . 
Approximately  527  acres  (41  percent  of 
the  study  area)  are  dominated  by 
monotypic  stands  of  common  reed 
(Phragmites  australis).  Other  wetland 
communities  are  scattered  around  the 
site  in  a  patchwork  of  fragmented 
parcels.  The  uplands  are  dominated  by 
low  quality  scrub-shrub  land  cover.  The 
current  degraded  ecological  conditions 
appear  to  be  the  result  of:  (1) 
Construction  and  maintenance  dredging 
associated  with  the  Federal  navigation 
channels  in  the  South  River. 
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Washington  Canal,  and  Raritan  River 
and  (2)  clay  excavation  and  industrial 
activity  associated  with  the  defunct 
Sayreville  brick  industry, 

5.  Plan  formulation  for  hurricane  and 
storm  damage  reduction  along  the  South 
River  considered  a  full  range  of 
structural  and  nonstructural  measures. 
Alternative  plans  that  survived  the 
initial  screening  of  alternatives 
included:  (1)  A  storm  surge  barrier  at 
the  confluences  of  the  South  River  and 
Washington  Canal  with  the  raritan 
River.  (2)  multiple  levee  and  floodwall 
configurations,  and  (3)  buy-out  of  flood- 
prone  properties.  Further  investigation 
determined  that  the  storm  surge  barrier 
alternative  at  the  confluence  of  the 
Washington  Canal  and  the  Raritan  River 
was  not  economically  feasible  and  that 
there  would  be  significant  adverse 
environmental  efiects  on  study  area 
wetlands.  It  was  also  determined  that 
acquisition  of  structures  in  the  flood 
plains  was  not  economically  feasible.  In 
contrast,  preliminary  analysis  indicated 
that  the  levee  and  floodwall  protection 
of  flood-prone  properties  in  the  study 
area  was  foimd  to  be  economically  and 
technicedly  feasible. 

6.  More  detailed  analysis  indicated 
that  levees  and  floodwalls  along  the 
eastern  and  western  banks  of  the  lower 
South  River  would  be  economically 
justified  and  would  have  minimal 
effects  on  study  area  wetlands.  It  was 
also  determined  that  structiu-al 
protection  of  upstream  reaches  would 
not  be  economically  justified.  A  storm 
surge  barrier  (different  location  than 
previously  described],  located  just 
downstream  (north)  of  the  Veterans 
Memorial  Bridge,  was  subsequently 
evaluated  in  combination  with  levees/ 
floodwalls  in  the  lower  reaches.  The 
barrier  was  found  to  be  an  economically 
feasible  means  to  protect  upstream 
reaches.  In  addition,  it  would:  (1) 
Minimize  environmental  impacts  on 
wetlands,  (2)  avoid  potential  Hazardous 
Toxic  Radioactive  Waste  (HTRW)  sites 
upstream,  and  (3)  preclude  the  need  for 
nonstructural  protection  in  upstream 
communities  by  providing 
comprehensive  storm  sui^e  protection. 

7.  Economic  analysis  of  the  hurricane 
and  storm  reduction  plans  indicated 
that  the  levee/floodwall  system  with 
upstream  storm  surge  barrier  would 
result  in  the  greatest  net  benefits. 
Subsequent  optimization  of  this  plan 
determined  that  a  500-year  level  of 
protection  would  provided  the  greatest 
net  benefits.  Consequently,  the  levee/ 
floodwall  system  with  upstream  storm 
surge  barriers  providing  a  500-year  level 
of  protection  was  designated  as  the 
National  Economic  Development  (NED) 
plan  and  was  selected  as  the 


recoinmended  plan.  Using  a 
combination  of  levees,  floodwalls,  and  a 
storm  surge  barriers,  structural 
protection  will  extend  to  an  elevation  of 
+21.5  feet  NGVD.  The  levees  will  extend 
10,712  feet  in  length,  and  the  floodwalls 
will  extend  1,655  feet  in  length.  The 
storm  surge  barrier  will  span  the  South 
River  for  a  length  of  320  feet  and  will 
have  a  clear  opening  of  80  feet.  It  is 
anticipated  that  the  first  costs  of  the 
selected  hurricane  and  storm  reduction 
plan  will  be  approximately  $62.5 
million  with  average  annual  costs 
estimated  at  $4.3  million.  With  an 
average  annual  benefits  estimated  at 
$9.1  million,  the  average  annual  net 
benefits  associated  with  the  selected 
hurricane  and  storm  reduction  plan  will 
be  approximately  $4.8  million.  The 
selected  hurrican  and  storm  reduction 
plan  is  expected  to  have  a  benefit-cost 
ratio  of  2.1  to  one. 

Even  though  the  selected  hurricane 
and  storm  damage  reduction  plan  was 
specifically  designed  to  avoid  and 
minimize  environmental  impacts,  there 
were  some  unavoidable  impacts  to  the 
natural  resoiu-ces  in  the  South  River. 
Based  on  a  Habitat  Evaluation 
Procedures  (HEP)  study  and  an 
Evaluation  of  Planned  Wetlands  (EPW) 
assessment,  the  selected  NED  plan  will 
result  in  a  loss  of  1.07  Average  Annual 
Habitat  Units  (AAHUs)  and  20.74 
Functional  Capacity  Units  (FCUs). 
Consequently,  to  offset  these  impacts  it 
was  determined  that  the  mitigation  goal 
will  replace  at  least  100%  of  the 
combined  loss  of  AAHUs  summed 
across  evaluation  species  and  FCUs 
simimed  across  wetland  functions,  and 
at  least  50%  (agreed  upon  by  HEP 
Team)  of  the  loss  of  AAHUs  per 
evaluation  species  and  FCSs  lost  per 
function,  as  a  result  of  implementation 
of  the  selected  hurricane  and  storm 
damage  reduction  measures. 

8.  To  achieve  the  mitigation  goal,  a 
screening  analysis  was  conducted~to 
evaluate  the  feasibility  of  improving  the 
available  habitat  on  the  proposed  levee 
(e.g.,  plant  shrubs  to  improve  songbird 
habitat);  improving  the  existing  habitats 
(e.g.,  increase  the  density/cover  of  the 
vegetation  by  planting  more  shrubs  and/ 
or  herbaceous  species);  and,  converting 
one  habitat/cover  type  to  another  more 
valuable  habitat  (e.g.,  covert  areas  of 
Phragmites  to  salt  marsh  or  wetland 
scrub-shnib). 

9.  Based  on  an  analysis  of  the 
acreages,  costs,  benefits,  and 
incremental  cost/output  for  each  of 
these  plans  it  was  determined  that 
Mitigation  Alternative  2  had  ecological 
outputs  that  were  worth  its  associated 
costs.  The  selected  mitigation  plan  will 
fulfill  the  mitigation  goal  and  will 


involve  the  conversion  of  11.1  acres  of 
degraded  wetland  Phragmites  and 
disturbed  habitat  to  a  combination  of 
wetland  scrub-shrub  (7.8  acres)  and  salt 
marsh  (3.3  acres).  This  plan  is  estimated 
to  cost  $2,865,300  and  is  included  in  the 
hurricane  and  storm  damage  reduction 
cost  provided  earlier. 

10.  Plan  formulation  for  ecosystem 
restoration  coiisidered  a  wide  variety  of 
restoration  measures  to  address 
opportunities  associated  with  ecosystem 
restoration  along  the  South  River. 
Restoration  goals  and  objectives  were 
specified  early  in  the  plan  formulation 
process.  Restoring  biodiversity  and 
ecological  functioning  were  established 
as  the  restoration  goals;  the  restoration 
objectives  included:  restoring  habitat  for 
threatened  and  endangered  species, 
increasing  site  biodiversity,  increasing 
tidal  flushing,  reducing  Phragmites, 
improving  water  quality,  and  stabilizing 
and  protecting  desirable  wetland 
habitat.  After  a  preliminary  restoration 
screening  process  that  the  assessed 
ecological  benefits  and  engineering 
constraints  of  eleven  different 
alternatives,  foiu  priority  habitats  were 
chosen  for  ecological  restoration  of  the 
study  area:  low  emergent  marsh, 
intertidal  mudflat,  wetland  forest  scrub- 
shrub,  and  open  water  (i.e.,  tidal  creeks 
and  tidal  ponds).  Using  different 
proportions  of  each  habitat,  more  than 
250  potential  mathematical 
combinations  of  these  habitats  were 
evaluated. 

11.  These  combinations  were  then 
applied  to  four  potential  restoration 
areas  delineated  in  the  study  area  using 
foiu  different  scales  of  restoration  for 
degraded  acreage  in  each  area:  25 
percent,  50  percent,  75  percent,  and  100 
percent.  Cost  effectiveness  and 
incremental  cost  analysis  was  applied  to 
the  resultant  40,000  potential 
restoration  plans,  resulting  in 
identification  of  eight  "best  buy" 
restoration  plans  for  the  study  area. 
These  plans  represent  the  most  efficient 
means  to  achieve  ecosystem  restoration 
in  the  study  area.  Based  upon  the 
incremental  analysis  and  the  ability  of 
the  altemative  plans  to  achieve  the 
restoration  plaiming  goals  and 
objectives,  one  of  the  Best  Buy  plans 
was  selected  as  the  National  Ecosystem 
Restoration  (NER)  plan. 

12.  The  NER  plan  will  restore  100 
percent  of  the  379  acres  of  degraded 
wetlands  in  the  potential  restoration 
areas.  The  NER  plan  will  restore  the 
following  habitats:  low  emergent  marsh 
(151  acres:  40  percent),  wetland  forest/ 
scrub-shrub  (170  acres:  45  percent;  plus 
an  additional  19  acres,  or  5  percent,  as 
upland  forest/scrub-shrub],  mudflat  (19 
acres:  5  percent),  and  open  water  (19 
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acres:  5  percent).  It  is  expected  that 
implementation  of  the  NER  plan  will 
cost  approximately  $50.6  million  with 
an  average  annual  cost  of  approximately 
$3.3  million. 

13.  The  costs  of  project 
implementation  for  the  hurricane  and 
storm  damage  reduction  featiu^s  and 
ecosystem  restoration  features  will  be 
shared  by  the  Federal  government  and 
the  non-Federal  project  partner  (NJDEP) 
on  a  65  percent/ 3 5  percent  basis.  All 
operations  and  maintenance  costs  will 
be  borne  by  the  non-Federal  project 
partner.  For  the  hurricane  and  storm 
damage  reduction  features,  the  project 
implementation  costs  will  be  shared  as 
follows:  $40,608,700  Federal  and 
$21,866,200  non-Federal  with  annual 
O&M  costs  of  $221,500  (non-Federal). 
This  includes  mitigation  costs 
associated  with  the  implementation  of 
these  features  ($2,865,300  total  with 
$1,862,400  Federal  and  $1,002,900  non- 
Federal).  For  the  ecosystem  restoration 
features,  the  project  implementation 
costs  $50,552,800  million  will  be  shared 
with  $32,859,300  Federal  and 
$17,693,500  non-Federal  with  O&M 
costs  of  $80,000  (non-Federal). 

14.  Potential  beneficial  cumulative 
impacts  to  migratory  waterfowl  and 
songbirds  are  likely  to  result  from 
implementation  of  the  selected 
mitigation  and  ecosystem  restoration 
plans.  These  plans,  in  conjimction  with 
similar  projects  in  the  South  River 
watershed,  should  increase  the  overall 
ecological  value  of  the  area. 
Specifically,  the  mitigation  and 
restoration  plans  will  add  large  areas  of 
more  desirable  wetland  communities 
and  increase  the  study  area's 
biodiversity  (i.e.,  improve  the  areas 
composition  and  abimdance  of  plant 
and  animal  species). 

15.  The  construction  and  maintenance 
of  both  the  hurricane  and  storm  damage 
reduction  measures  and  the  ecosystem 
restoration  measures  will  not  negatively 
impact  any  Federally  or  state  listed 
endangered  or  threatened  species,  areas 
of  designated  critical  habitat,  or 
essential  fish  habitat.  By  providing 
increased  cover  and  opportimities  for 
foraging  and  nesting,  the  selected  plans 
will  also  improve  habitat  for  the 
Federally  listed  threatened  bald  eagle 
thought  to  utilize  habitats  in  the  general 
vicinity,  and  for  many  of  the  State  of 
New  Jersey  endangered  and  threatened 
species  observed  in  the  restoration  area 
(e.g.,  black  skimmer,  northern  harrier, 
peregine  falcon,  yellow-crowned  night 
heron,  osprey,  black-crowned  night 
heron,  and  American  bittern). 

16.  In  sum,  the  recommended  plan 
will  efficiently  reduce  hurricane  and 
storm  damages  along  the  South  River 


and  improve  the  structure  and  function 
of  degraded  ecosystems  in  the  study 
area.  The  non-Federal  project  partner, 
NJDEP,  has  indicated  its  support  for  the 
recommended  plan  and  is  willing  to 
enter  into  a  Project  Cooperation 
Agreement  with  the  Federal 
Government  for  the  implementation  of 
the  plan.  At  this  time,  Uiere  are  no 
known  major  areas  of  controversy  or 
luiresolved  issues  regarding  the  study 
and  selected  plan  among  agencies  or  the 
public  interest. 

Len  Houston, 

Chief.  Envimnmental  Analysis  Branch. 
[FR  Doc.  02-14226  Filed  6-6-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  proposed  information 
collection  requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  June  12,  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
August  6,  2002. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Aff^airs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen _F.  Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 


the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  simunary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  ED  invites  public 
comment.  The  Department  of  Education 
is  especially  interested  in  public 
comment  addressing  the  following 
issues:  (1)  Is  this  collection  necessary  to 
the  proper  functions  of  the  Department; 
(2)  will  this  information  be  processed 
and  used  in  a  timely  manner;  (3)  is  the 
estimate  of  burden  accurate;  (4)  how 
might  the  Department  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  June  3,  2002. 
Jolin  D.  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Local-Flex  Application. 

Abstract:  Application  for  local 
educational  agencies  (LEAs)  seeking  to 
enter  into  local  flexibility  demonstration 
agreements  ("Local-Flex"  agreements). 
By  statute,  the  Department  can  select  80 
LEAs  through  a  competitive  process 
with  which  to  enter  into  Local-Flex 
agreements.  These  agreements  give 
LEAs  the  flexibility  to  consolidate 
certain  Federal  education  funds  and  to 
use  those  funds  for  any  educational    ' 
piupose  permitted  under  the 
Elementary  and  Secondary  Education 
Act  (ESEA)  in  order  to  meet  the  State's 
definition  of  adequate  yearly  progress 
(AYP)  and  specific  measurable  goals  for 
improving  student  achievement  and 
narrowing  achievement  gaps. 

Additional  Information:  An 
emergency  clearance  is  necessary  to 
enable  the  Department  to  select  Local- 
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Flex  agreement  LEAs  by  September  15 
of  this  year.  While  LEAs  may  still  have 
difficulty  implementing  the  program 
during  school  year  2002-03,  approval 
after  the  school  year  begins  will  surely 
delay  implementation  to  the  following 
year.  In  our  view,  harm  to  the  public 
would  thus  occur  if  this  clearance  is  not 
approved  by  June  12,  2002.  The 
Department  plans  to  make  applications 
available  by  mid-Jvme  to  allow 
applicants  sufficient  time  to  prepare 
their  Local-Flex  agreement.  The 
Department  would  then  have 
approximately  one  month  to  complete  a 
peer  review  and  negotiate  final 
agreements  with  selected  applicants. 

Frequency:  Semi-Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  240. 
Burden  Hours:  19,200. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  ft'om  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2058.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Wvan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIOjUMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  biuden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  (540)  776-7742  or 
via  her  Internet  address 
Kathy. Axt®ed. gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-14289  Filed  6-6-02;  8:45  am) 
BLLINQ  COOe  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.359A  (Pre-Application)  and 
S4.359B  (Full  Application] 

Early  Reading  First  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2002 

SUMMARY:  The  Secretary  invites 
applications  for  new  grant  awards  for 
FV  2002  for  the  Early  Reading  First 


Program.  These  grants  are  authorized  by 
subpart  2,  part  B,  title  I,  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA),  as  amended  by  the  No 
Child  Left  Behind  Act,  Public  Law  107- 
110.  The  Secretary  also  announces  final 
procedures,  requirements,  and  priorities 
for  this  competition. 

Purpose  of  Program 

The  purpose  of  the  Early  Reading 
First  Program  is  to  create  preschool 
centers  of  excellence  by  improving  the 
instruction  and  classroom  environment 
of  early  childhood  programs  that  are 
located  in  urban  or  rural  high-poverty 
communities  and  that  serve  primarily 
children  from  low-income  families. 
These  programs  will  provide  preschool  • 
age  children,  including  children  with 
disabilities  and  children  with  limited 
English  proficiency,  with  high-quality 
environments  and  early  reading 
curricula  and  activities,  based  on 
scientifically  based  reading  research,  to 
support  the  age-appropriate 
development  of:  oral  language, 
phonological  awareness,  print 
awareness,  and  alphabetic  knowledge. 
These  activities  (with  tactile  and 
communication  accommodations  for 
children  with  disabilities,  as 
appropriate),  in  combination  with 
professional  development  based  on 
scientific  research  and  with  screening 
assessments,  will  form  an  integrated, 
coherent  instructional  program  that  will 
further  children's  language  and  literacy 
skills  and  prevent  them  from 
encountering  reading  difficulties  when 
they  enter  school. 

These  grants  complement  the  Reading 
First  State  Grants  Program",  which 
provides  support  for  high-quality, 
scientifically  based  classroom-focused 
reading  instruction  for  kindergarten 
through  grade  three.  The  Early  Reading 
First  Program  is  joined  by  several  other 
significant  endeavors  that  are  designed 
to  enhance  the  school  readiness  of 
young  children,  such  as  the 
Department's  Early  Childhood  Educator 
Professional  Development  Grants 
Program,  which  is  designed  to  improve 
the  knowledge  and  skills  of  early 
childhood  educators,  and  the  Preschool 
Curriculum  Evaluation  Research  Grants 
Program,  which  will  implement 
rigorous  evaluations  of  preschool 
curricula  to  provide  information  to 
support  informed  choices  of  classroom 
curricula  for  early  childhood  programs. 

Early  Reading  First  grants  will  help 
support  the  President's  new  Early 
Childhood  Initiative,  by  strengthening 
early  learning  environments  and 
instruction  for  young  children.  These 
grants  also  will  support  that  initiative 
by  helping  ensure  that  preschool 


programs  are  more  closely  coordinated 
with  State  educational  goals,  including 
goals  for  kindergarten  through  grade  12. 
so  that  there  is  continuity  with  formal 
school  instruction  and  so  that  what 
children  are  doing  before  they  enter  " 
school  is  aligned  with  what  is  expected 
of  them  once  they  are  in  school. 

Early  Reading  First  grants  will  use 
research-based  strategies  to  generate 
information  about  effective  practices  in 
providing  children  with  the  essential 
language,  literacy,  and  cognitive 
experiences  that  will  best  prepare  them 
for  later  school  success.  The  Department 
plans  to  disseminate  information  about 
Early  Reading  First  projects  that  prove 
to  be  effective  models  for  early 
childhood  education. 

Applications  Available:  June  7,  2002. 

Deadline  for  Receipt  of  Applications: 
Pre-Application:  July  15.  2002  (by  4:30 
p.m.,  if  hand  delivered).  Full 
Application  (for  invited  applicants 
only):  October  11,  2002  (by  4:30  p.m.,  if 
hand  delivered)  (which  is  at  least  6 
weeks  after  the  date  applicants  will  be 
invited  to  submit  Full  Applications). 

Deadline  for  Intergovernmental 
Review:  December  10,  2002. 

Estimated  Available  Funds: 
$75,000,000. 

Estimated  Range  of  Awards  (per  year): 
$250,000-$!  ,500,000. 

Estimated  Average  Size  of  Awards 
(per  year):  $425,000  (based  on  175 
awards). 

Estimated  Number  of  Awards:  50 — 
300. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  three  years. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  the  President's  new  Early 
Childhood  Initiative  recognizes, 
research  demonstrates  the  strong 
relationship  between  high-quality 
educational  experiences  for  children 
before  kindergarten  and  their  later 
success  in  school.  The  National 
Research  Council  report,  Preventing 
Reading  Difficulties  in  Young  Children 
(1998),  concludes  that  the  majority  of 
reading  problems  faced  by  today's 
adolescents  and  adults  could  have  been 
avoided  or  resolved  in  the  early  years  of 
childhood.  The  Cost,  Quality  and  Child 
Outcomes  report  (June  1999),  partially 
funded  by  the  Department,  concludes 
that  children's  cognitive  and  social 
competence  in  the  second  grade  can  be 
predicted  by  the  experiences  that  they 
had  four  years  previously  in  child  care, 
even  after  taking  into  accoimt 
kindergarten  and  first-grade  classroom 
experiences.  The  report  also  found  that 
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children  who  have  traditionally  been  at 
risk  for  not  doing  well  in  school  are 
more  affected  by  the  quality  of  child 
care  experiences  than  are  other 
children. 

Early  Reading  First  grants  will  help 
meet  this  challenge  by  funding  projects 
that  demonstrate  the  capacity  to  provide 
high-quality,  research-based  experiences 
in  language  and  early  literacy  for 
preschool  age  children.  These  grants 
will  improve  the  instruction  and 
environment  of  programs  primarily 
serving  young  children  living  in 
poverty,  in  programs  such  as  Title  I 
preschools  and  schoolwide  programs. 
Head  Start,  Even  Start  Family  Literacy 
programs,  and  publicly  funded  or 
subsidized  child  care. 

Early  Reading  First  projects  must 
provide  the  following  activities,  with 
accommodations  as  needed  for  children 
with  disabilities:  High-quality  oral 
language  and  print-rich  environments; 
professional  development  for  staff  based 
on  scientiflcally  based  reading  research 
knowledge  of  language,  cognitive,  and 
early  reading  development  that  will 
assist  in  developing  preschool  age 
children's  oral  language,  phonological 
awareness,  print  awareness,  and 
alphabet  knowledge;  activities  and 
instructional  materials  based  on 
scientifically  based  reading  research  for 
use  in  developing  language,  cognitive, 
and  early  reading  skills;  acquisition, 
training,  and  implementation  of 
screening  reading  assessments;  and 
integration  of  the  instructional 
materials,  activities,  tools,  and  measiues 
into  the  applicant's  overall  programs. 
These  activities,  required  by  section 
1222(d)  of  the  ESEA,  are  more 
specifically  described  in  the  application 
guide. 

The  Secretary  is  particularly 
interested  in  Early  Reading  First 
projects  that  will  serve  a  significant 
nimiber  of  children  with  special  needs, 
including  those  with  disabilities  and 
those  with  limited  English  proficiency. 
These  programs  would  provide  those 
children  access,  through  appropriate 
accommodations,  to  the  same  high- 
quality  environments  and  early  reading 
curricula  and  activities  based  on 
scientifically  based  reading  research  as 
would  be  provided  to  children  without 
special  needs,  to  support  their  age- 
appropriate  development  of  oral 
language,  phonological  awareness,  print 
awareness,  and  alphabetic  knowledge. 

Eligible  Applicants 

(1)  One  or  more  local  educational 
agencies  (LEAs)  identified  as  being 
eligible  on  the  list  of  "Eligible  LEAs"  on 
the  Department's  Web  site  at  http:// 
www.ed.gov/offices/OESE/earlyreading/ 


index.html;  (2)  one  or  more  public  or 
private  organizations  or  agencies  located 
in  a  community  served  by  one  of  those 
LEAs,  which  organization  or  agency  is 
acting  on  behalf  of  one  or  more 
programs  (which  may  include 
themselves)  that  serve  young  children, 
such  as  a  Head  Start  program,  a  child 
care  program,  an  Even  Start  program;  or 
(3)  one  or  more  of  the  eligible  LEAs, 
applying  in  collaboration  with  one  or 
more  of  the  eligible  organizations  or 
agencies.  In  addition  to  obtaining  the 
list  of  "Eligible  LEAs"  from  the 
Department's  Web  site,  the  public  may 
obtain  that  list  by  contacting  one  of  the 
individuals  identified  below  under  FOR 
APPUCATIONS  AND  FURTHER  INFORMATION 
COffTACT. 

Definitions 

As  defined  for  the  Early  Reading  First 
Program  under  section  1221(b)(2)  and 
(3)  of  the  ESEA,  the  terms  listed  have 
the  following  meanings: 

(1)  The  term  "scientifically  based 
reading  research,"  as  defined  in  section 
1208— (6)  of  the  ESEA,  means  research 
that— 

(A)  applies  rigorous,  systematic,  and 
objective  procedures  to  obtain  valid 
knowledge  relevant  to  reading 
development,  reading  instruction,  and 
reading  difficulties;  and 

(B)  includes  research  that — 

(i)  employs  systematic,  empirical 
methods  that  draw  on  observation  or 
experiment; 

(ii)  involves  rigorous  data  analyses 
that  are  adequate  to  test  the  stated 
hypotheses  and  justify  the  general 
conclusions  drawn; 

(iii)  relies  on  measurements  or 
observational  methods  that  provide 
valid  data  across  evaluators  and 
observers  and  across  multiple 
measurements  and  observations;  and 

(iv)  has  been  accepted  by  a  peer- 
reviewed  journal  or  approved  by  a  panel 
of  independent  experts  through  a 
comparably  rigorous,  objective,  and 
scientific  review. 

(2)  The  term  "screening  reading 
assessment,"  as  defined  in  section 
1208(7)(B)  of  the  ESEA,  means  an 
assessment  that  is — 

(i)  valid,  reliable,  and  based  on 
scientifically  based  reading  research; 
and 

(ii)  a  brief  procedure  designed  as  a 
first  step  in  identifying  children  who 
may  be  at  high  risk  for  delayed 
development  or  academic  failure  and  in 
need  of  further  diagnosis  of  their  need 
for  special  services  or  additional  reading 
instruction. 


Applicability  of  Regulations 

The  following  provisions  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
contained  in  Title  34  of  the  Code  of 
Federal  Regulations  (CFR)  apply  to 
these  Early  Reading  First  Program 
grants:  34  CFR  parts  74,  75,  77,  79,  80. 
81,  82,  85.  86,  97,  98.  and  99. 

Waiver  of  Proposed  Rulemaking 

It  is  the  Secretary's  practice,  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  rules  that  are  not 
taken  directly  from  statute.  Ordinarily, 
this  practice  would  have  applied  to  the 
priorities  and  requirements  in  this 
notice.  Section  437(d)(1)  of  the  General 
Education  Provisions  Act  (GEPA), 
however,  exempts  from  this  requirement 
rules  that  apply  to  the  first  competition 
under  a  new  or  substantially  revised 
program.  The  Secretary,  in  accordance 
with  section  437(d)(1)  of  GEPA,  has 
decided  to  forgo  public  comment  with 
respect  to  the  rules  in  this  grant 
competition  in  order  to  ensure  timely 
awards.  These  rules  will  apply  only  to 
the  FY  2002  grant  competition. 

Application  Process 

The  FY  2002  Early  Reading  First  grant 
competition  will  be  conducted  through 
a  Pre- Application  and  Full  Application 
process.  All  applicants  must  submit  a 
Pre-Application,  which  must  include  a 
narrative  that  briefly  describes  the 
existing  preschool  program(s)  to  be 
supported  and  improved  with  Early 
Reading  First  funds,  and  then  addresses 
four  key  concepts  related  to  the 
proposed  project  that  are  described 
below  under  Pre-Application  Selection 
Criteria.  In  addition,  the  Pre- 
Application  must  include  an  estimated 
budget  and  brief  budget  justification. 
Jhe  Pre-Application  is  limited  to:  2 
double-spaced  pages  for  describing  the 
context,  10  double-spaced  pages  to 
address  the  selection  criteria  and 
priorities,  and  3  double-spaced  pages  for 
the  budget  justification,  with  formatting 
requirements  and  limited  appendices 
that  are  described  in  the  application 
guide. 

The  Secretary,  through  a  peer  review 
panel  of  experts  convened  under  section 
1203(c)(2)  of  the  ESEA  in  accordance 
with  section  1222(c)  of  the  ESEA,  will 
evaluate  each  Pre-Application  based 
upon  the  Pre-Application  selection 
criteria  and  three  competitive  priorities 
included  in  this  notice.  The  Secretary 
will  invite  those  applicants  to  submit 
Full  Applications  whose  Pre- 
Applications  the  peer  review  panel  rate 
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highly  in  the  competitive  Pre- 
Application  review  process  and 
recommend  as  having  the  potential  to 
become  successful  projects.  The 
Department  will  inform  applicants  of 
the  outcome  of  the  Pre- Application 
phase. 

The  Full  Application  must  include  a 

irrative  addressing  the  Full 
Application  selection  criteria,  a  budget, 
and  a  budget  narrative.  Those  Full 
Application  selection  criteria  are 
different  than  the  Pre-Application 
selection  criteria.  The  Secretary, 
through  a  separate  peer  review  panel  of 
experts  also  convened  imder  section 
1203(c)(2)  of  the  ESEA  in  accordance 
with  section  1222(c)  of  the  ESEA,  will 
evaluate  each  Full  Application  based 
upon  the  Full  Application  selection 
criteria  and  Full  Application 
competitive  priority  included  in  this 
notice.  The  Full  Application  is  limited 
to:  35  pages  for  the  narrative,  and  5 
pages  for  the  budget  narrative,  with 
formatting  requirements  and  limited 
appendices  that  are  described  in  the 
application  guide. 

The  Secretary  will  select  applicants 
for  funding  based  on  the  quality  of  the 
Full  Applications  and  the 
recommendations  of  the  Full 
Application  peer  review  panel.  The 
Secretary  will  consider  for  funding  only 
those  applications  that  the  peer  review 
panel  recommends  as  demonstrating  the 
greatest  potential  for  creating 
improvements  in  early  childhood 
education  programs  and  for  becoming 
successful  projects  that  are  centers  of 
excellence  for  early  learning. 

In  making  funding  decisions,  the 
Department  will  use  the  procedures  in 
EDGAR,  34  CFR  75.217,  which  may 
include  the  use  of  on-site  reviews  for 
some  or  all  Full  Applications  following 
the  peer  review  process.  When  making 
awards,  the  Secretary  may  take  into 
consideration  other  information  that  is 
relevant  to  obtaining  a  variety  of  types 
of  funded  projects  and  an  equitable 
distribution  of  awards  throughout  the 
nation,  such  as  geographical 
representation,  location  in  high-need 
urban  and  rural  areas,  project  size,  and 
type  of  program.  The  Department 
anticipates  making  final  awards  in 
December  2002. 

Pre-Application  Priorities 

Pre-Application  Competitive  Priorities 

Under  34  CFR  75.105(c)(2),  the 
Secretary  gives  three  separate 
competitive  preferences  to  Pre- 
Applications  as  follows: 


Pre-Application  Competitive  Priority 
1 — State  Educational  System 
Partnership 

Early  Reading  First  projects  that  are 
operated  by  a  partnership  that  includes 
at  least  the  following  two  partners:  (1) 
a  State  educational  agency  (SEA)  or  a 
local  educational  agency  (LEA)  (or 
both);  and  (2)  a  preschool  that  is  not 
under  the  administrative  control  of  an 
LEA.  The  Secretary  considers  a 
preschool  to  be  under  the  administrative 
control  of  an  LEA  for  the  purpose  of  this 
competitive  priority  if  the  LEiA  is  the 
fiscal  agent,  operates,  supervises, 
controls,  or  manages  the  preschool.  A 
preschool  that  is  located  in  a  school  or 
LEA  building  is  not  necessarily  under 
the  administrative  control  of  an  LEA. 

Programs  that  form  new  qualifying 
partnerships  for  Early  Reading  First  will 
meet  this  priority,  as  will  programs 
operated  Arough  existing  partnerships 
between  LEAs  and  preschools  that  are 
not  under  the  administrative  control  of 
an  LEA.  To  qualify  for  points  imder  this 
first  Pre-Application  competitive 
priority,  at  least  one  partner  must 
qualify  as  an  eligible  applicant.  In 
addition,  to  qualify  under  this 
competitive  priority  all  preschools  that 
will  be  supported  by  the  proposed  Early 
Reading  First  project  must  be  located  in 
a  community  served  by  an  eligible  LEA 
or  primarily  serve  children  who  will 
attend  kindergarten  in  an  eligible  LEA 
(see  list  of  eligible  LEAs  on  the 
Department's  Web  site  listed  above 
imder  "Eligible  Applicants"). 

Note:  (Eligible  applicants  that  meet  this 
competitive  priority,  if  invited  to  submit  a 
Full  Application,  must  attach  a  Partnership 
Agreement  to  the  Full  Application  that 
describes  the  specific  responsibilities  and 
roles  each  partner  will  have  with  respect  to 
the  Early  Reading  First  project.) 

An  application  that  meets  this  first 
Pre-Application  competitive  priority 
would  receive  10  points  in  the  Pre- 
Application  portion  of  the  grant 
competition.  These  points  are  in 
addition  to  any  points  the  applicant 
earns  imder  the  Pre-Application 
selection  criteria  and  any  other  Pre- 
Application  competitive  priority. 

This  competitive  priority  is  designed 
to:  Ensure  that  the  preschool  programs 
supported  with  Early  Reading  First 
funds  are  closely  coordinated  and 
aligned  with  the  State's  kindergarten 
through  grade  12  (K-12)  educational 
system  and  goals:  enhance  collaboration 
and  instructional  continuity  between 
those  preschools  and  the  elementary 
schools  children  will  enter  after 
preschool;  and  give  State  and  local 
support  to  preschools  not  part  of  the 
State  K-12  public  education  system. 


Pre-AppUcation  Competitive  Priority 
2 — Children  from  Low-Income  FamiUes 

The  preschool  program(s)  to  be 
supported  by  the  proposed  Early 
Reading  First  project  primarily  serve 
children  from  low-income  families. 

An  application  that  meets  this  second 
Pre-Application  competitive  priority 
would  receive  from  0-15  points  in  the 
Pre-Application  portion  of  this  grant 
competition,  based  on  the  applicant's 
demonstration  of  the  degree  to  which 
the  program  serves  children  from  low- 
income  families.  These  points  are  in 
addition  to  any  points  the  applicant 
earns  under  the  Pre-Application 
selection  criteria  or  any  other  Pre- 
Application  competitive  priority. 

When  awarding  points,  the  Secretary 
will  consider  the  relative  percentage  of 
children  from  low-income  families. 
Applicants  must  include  in  their  Early 
Reading  First  Program  Pre-Application 
Narrative  a  description  of  the  preschool 
program(s)  to  be  served  by  the  proposed 
project,  which  includes  demographic 
and  socioeconomic  information  on  the 
preschool  age  children  enrolled  in  those 
programs.  Applicants  may  use  data  of 
their  choice  to  demonstrate  that  the 
preschool  age  children  primarily  are 
from  low-income  families.  For  example, 
an  applicant  may  use  such  information 
such  as  census  data,  the  percentage  of 
children  receiving  a  free  or  reduced 
price  limch.  or  other  similar  measures  of 
poverty  to  demonstrate  the  percentage 
of  children  from  low-income  families. 
The  Secretary  will  consider  the  different 
definitions  of  poverty  used  in  these  data 
sources  in  determining  the  extent  to 
which  a  prpject  primarily  serves 
children  from  low-income  families. 

This  competitive  priority  is  designed 
to  ensure  that  Early  Reading  First  funds 
are  used  to  support  local  efforts  to 
enhance  the  early  language,  literacy. 
and  prereading  development, 
particularly  of  preschool  children  who 
are  from  low-income  families. 

Pre-Application  Competitive  Priority 
3 — Novice  Applicant 

The  applicant  is  a  novice  applicant 
(or  a  group  of  novice  applicants)  under 
34  CFR  75.225  that  is  otherwise  eligible 
to  apply  under  this  competition.  A 
"novice  applicant"  imder  34  CFR 
75.225  means  the  following  for  this  Pre- 
Application  competitive  priority:  an 
applicant  that  has  not  had  an  active 
discretionan,'  grant  from  the  Federal 
Government  in  the  five  years  before  the 
deadline  date  for  the  Pre-Application  in 
this  grant  competition.  For  the  purposes 
of  this  requirement,  a  grant  is  active 
until  the  end  of  the  grant's  project  or 
funding  period,  including  any 
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extensions  of  those  periods  that  extend 
the  grantee's  authority  to  obligate  funds. 
In  the  case  of  applications  from  more 
than  one  eligible  applicant  (that  is,  a 
group  application),  every  eligible 
applicant  must  be  a  novice  applicant  to 
meet  this  Pre-Application  competitive 
priority. 

This  competitive  priority  is  included 
to  broaden  and  diversify  the  pool  of 
qualified  applicants  and  provide  greater 
opportunities  for  inexperienced 
applicants  with  high-quality 
applications  to  receive  funding.  An 
application  that  meets  this  third  Pre- 
Application  competitive  priority  would 
receive  5  points  in  the  competition.     • 
These  points  are  in  addition  to  any 
points  the  applicant  earns  under  the 
Pre-Application  selection  criteria  or  any 
other  Pre-Application  competitive 
priority. 

Full  Application  Priority 

Under  34  CFR  75.225.  the  Secretary 
gives  a  competitive  priority  to  Full 
Applications  as  follows: 

Full  Application  Competitive  Priority- 
Novice  Applicant 

The  applicant  is  a  novice  applicant 
(or  a  groiip  of  novice  applicants)  under 
34  CFR  75.225  that  is  otherwise  eligible 
to  apply  under  this  competition.  A 
"novice  applicant"  under  34  CFR 
75.225  means  the  following  for  this 
initial  competition  in  the  new  Early 
Reading  First  Program:  an  applicant  that 
has  not  had  an  active  discretionary  grant 
from  the  Federal  Government  in  the  five 
years  before  the  deadline  date  for  a  Full 
Application  iinder  this  grant 
competition.  For  the  purposes  of  this 
requirement,  a  grant  is  active  until  the 
end  of  the  grant's  project  or  funding 
period,  including  any  extensions  of 
those  periods  that  extend  the  grantee's 
authority  to  obligate  funds.  In  the  case 
of  applications  horn  more  than  one 
eligible  appUcant  (that  is,  a  group 
application),  every  eligible  applicant 
must  be  a  novice  applicant  to  meet  this 
Full  Application  competitive  priority. 

This  competitive  priority  is  included 
to  broaden  and  diversify  the  pool  of 
qualified  applicants  and  provide  greater 
opportimities  for  inexperienced 
applicants  with  high-quality 
applications  to  receive  funding.  An 
application  that  meets  this  Full 
Application  competitive  priority  would 
receive  5  points  in  the  competition. 
These  points  are  in  addition  to  any 
points  the  applicant  earns  under  the 
selection  criteria. 

Pre-Application  Selection  Criteria 

The  Secretary  will  use  the  following 
selection  criteria  in  accordance  with  34 


CFR  75.200(b)(2)  and  75.209  to  evaluate 
Pre-Applications  under  this  grant 
competition.  The  maximum  score  for  all 
of  these  selection  criteria  is  100  points. 
The  maximum  score  for  each  criterion  is 
indicated  in  parenthesis  with  the 
criterion. 

Applicants  must  first  use  up  to  two 
(2)  pages  of  their  applications  to 
describe  the  context  of  the  existing  early 
childhood  education  programs  serving 
preschool  age  children  (preschool 
programs)  that  they  propose  to  support 
with  Early  Reading  First  funds.  The 
Secretary  recommends  that,  in  the  case 
of  center-based  programs,  applicants 
generally  include  no  more  than  a  total 
of  5  centers  to  ensure  that  funds  are 
sufficiently  concentrated  to  achieve  the 
program  goals.  This  description  must 
include  the  following  information:  the 
ages  and  niunber  of  children  being 
served;  demographic  and  socioeconomic 
information  on  those  children; 
information  on  the  type  of  special  needs 
that  any  of  the  children  may  have;  the 
average  hours  the  children  attend  the 
program  (hours/day,  days/week,  and 
months/year);  primary  funding  source(s) 
for  the  program;  the  basic  instructional 
program;  and  the  number  of  staff  and 
their  qualifications. 

In  addition  to  the  2-page  context 
description,  applicants  must  also 
include,  in  the  Appendix  to  the  Pre- 
Application:  (1)  A  list  of  the  names  and 
addresses  of  the  preschool  programs 
that  the  Early  Reading  First  project  will 
support,  and,  if  the  applicant  intends  to 
qualify  under  Pre-Application 
Competitive  Priority  1  (State 
Educational  System  Partnership),  the  . 
name  of  the  eligible  LEA  in  which  each 
preschool  is  located  or  the  name(s)  of 
the  eligible  LEA(s)  in  which  the 
kindergartens  are  located  that  the 
preschool  age  children  primarily  will 
attend;  and  (2)  a  one-page  organizational 
chart  showing  the  relationship  between 
the  members  of  the  project  proposal, 
which  indicates  the  eligible 
applicant(s),  the  fiscal  agent,  and  the 
preschools  to  be  served. 

Each  applicant  must  then  use  no  more 
than  a  totsd  of  10  additional  pages  to 
address  the  following  selection  criteria 
and  Pre-Application  Competitive 
Priority  2  (Children  firom  Low-Income 
Families).  (Pre-Application  Competitive 
Priority  1  (State  Educational  System 
Partnership)  and  Pre-Application 
Competitive  Priority  3  (Novice 
Applicant)  will  be  addressed  by 
separate  forms  in  the  application 
package.) 

Selection  Criteria 

(1)  Vision  (up  to  25  points):  Starting 
from  the  context  of  the  existing  early 


childhood  education  program(s)  that  the 
Early  Reading  First  project  would 
support,  applicants  must  describe  their 
vision  for  what  those  programs  would 
look  like  if  they  were  to  become  centers 
of  educational  excellence.  Using  the 
scientific  reading  research  upon  which 
their  vision  is  based,  applicants  must 
describe  the  overall  goals  for  their 
proposed  Early  Reading  First  project. 

In  evaluating  the  response  to  this  first 
Pre-Application  selection  criterion,  the 
Secretary  will  consider  the  clarity, 
creativity,  comprehensiveness,  and 
feasibility  of  the  overall  vision.  The 
Secretary  also  will  consider  how  well 
the  goals  reflect  the  vision,  and  the 
extent  to  which  those  goals  incorporate 
high  expectations,  based  on  scientific 
research,  for  improvements  in  the  early 
learning  environment,  curricida,  teacher 
instruction,  and  enhancing  children's 
language,  cognitive,  and  early  reading 
skills. 

(2)  Key  Research  and  Program  Design 
(up  to  40  points):  Applicants  must 
discuss  the  key  scientifically  based 
research  in  the  areas  of  language, 
cognitive,  and  early  reading 
development  for  preschool  age  children, 
and  include  citations  to  the  sources  of 
that  research.  Applicants  must  tie  that 
research  to  their  program  design  by 
explaining  the  research-based  strategies 
they  would  use,  and  the  changes  they 
would  make,  which  appropriately 
address  the  needs  of  all  children  in  the 
project  including  children  with  special 
needs,  in  each  of  the  following  core 
areas:  classroom  environment, 
professional  development,  ciuricula  and 
instruction,  and  on-going  screening 
assessment  or  other  appropriate 
measures  to  monitor  the  children's 
progress.  Applicants  must  explain  any 
changes  that  they  would  make  in  the 
amount  of  time  the  program  spends  on 
developing  children's  language, 
cognition,  and  early  reading  skills,  and 
how  they  would  engage  parents  in 
helping  with  their  children's 
development  in  those  areas. 

In  evaluating  the  response  to  this 
second  Pre-Application  selection 
criterion,  the  Secretary  will  consider  the 
relevance  and  rigor  of  the  research  cited, 
and  how  well  the  program  design 
clearly  links  the  proposed  strategies 
with  the  major  findings  of  up-to-date 
scientifically  based  reading  research 
about  best  practices  in  language, 
cognitive,  and  early  reading 
development.  These  best  practices  may 
include,  for  example,  how  the  Early 
Reading  First  project  will  create  high- 
quality  print-rich  environments,  use  on- 
going intensive  professional 
development  for  preschool  staff,  support 
children's  learning  through  explicit  and 
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scaffolded  instruction  in  phonological 
awareness,  oral  language  skills,  print 
awareness,  and  alphabet  knowledge, 
and  use  continuous  screening 
assessments  to  monitor  children's 
progress. 

The  Secretary  also  will  consider  the 
clarity  and  feasibility  of  the  overall 
program  design,  based  upon  the  Pre- 
Application  estimated  budget  and 
budget  justification  and  the  proposed 
project  activities,  including  the  extent  to 
which,  in  the  case  of  center-based  early 
education  programs  for  preschool  age 
children,  the  number  of  centers  to  be 
supported  by  Early  Reading  First  is 
limited  enough  (generally,  to  no  more 
than  five  (5)  centers)  to  achieve  the 
project  goals  with  the  amoimt  of  funds 
requested. 

(3)  Continuity  and  Coordination  with 
Formal  School  Instruction  (up  to  10 
points):  Applicants  must  describe  how 
they  would  work  with  the  LEA  that  the 

[>reschool  children  would  later  attend  to 
ink  the  Early  Reading  First  activities 
with  the  instructional  program  in 
kindergarten  through  third  grade 
(including  with  any  activities  in  the 
LEA  under  the  Reading  First  State 
Grants  Program  authorized  by  subpart  1 
of  part  B  of  title  I  of  the  ESEA).  This  will 
ensure  close  coordination  with  the 
State's  educational  goals  and  to  promote 
continuity  so  that  cognitive  and  literacy 
gains  that  children  made  in  the 
preschool  are  sustained  and  supported 
once  the  children  begin  formal 
classroom  instruction.  Applicants  must 
indicate  whether  or  not  their  State  has 
preschool  standards  in  the  cognitive 
domain,  and  if  it  does,  briefly  describe 
those  standards.  Applicants  must 
explain  how  their  proposed  Early 
Reading  First  project  would  prepare 
yoimg  children  to  meet  their  State's 
preschool  content  standards  (if  any)  and 
their  State's  reading  or  language  arts 
content  standards  foi;  kindergarten  or 
the  lowest  elementary  grade  for  which 
the  State  has  those  content  standards. 

In  evaluating  the  response  to  this 
third  Pre-Application  selection 
criterion,  the  Secretary  will  consider 
how  well  the  project  design  would 
result  in  the  language,  cognitive,  and 
early  reading  gains  children  make  in 

Creschool  being  sustained  once  they 
egin  formal  schooling,  and  how  well 
the  Early  Reading  First  strategies  and 
activities  would  prepare  children  to 
meet  the  State's  preschool  cognitive 
standards  (if  any),  and  the  State's 
content  standards  in  reading  or  language 
arts  for  the  lowest  grade  for  which  the 
State  has  those  standards. 

(4)  Measuring  success  (up  to  25 
points):  Applicants  must  describe  how 
they  will  evaluate  the  success  of  their 


Early  Reading  First  activities. 
Specifically,  applicants  must  explain 
how  they  will  determine  whether  the 
early  language,  literacy,  and  pre-reading 
development  of  the  preschool  age 
children  served  by  the  Early  Reading 
First  Program  has  improved  and  been 
enhanced  as  a  result  of  their  Early 
Reading  First  strategies  and  changes. 
Applicants  must  describe  the  key 
outcomes  that  they  would  expect  to  see 
in  the  classroom  environment, 
instructional  practice,  and  children's 
learning,  how  they  plan  to  measure 
those  outcomes,  and  how  they  would 
use  the  results  for  continuous  program 
improvement. 

In  evaluating  the  response  to  this 
fourth  Pre-Application  selection 
criterion,  the  Secretary  will  consider 
how  well  the  expected  outcomes  are 
linked  to  the  program's  goals,  and  how 
well  the  proposed  child  measures  will 
demonstrate  those  outcomes.  The 
Secretary  will  also  consider  the  validity 
and  rigor  of  the  proposed  measures, 
their  appropriateness  for  the  target 
population,  and  the  degree  to  which  the 
program  will  use  the  results  to  inform 
future  instruction  and  program 
improvement. 

Full  Application  Selection  Criteria 

The  Secretary  will  use  the  following 
selection  criteria  in  accordance  with  34 
CFR  75.200(b)(2)  and  75.209  to  evaluate 
Full  Applications  under  this  grant 
competition.  The  maximum  score  for  all 
of  the  Full  Applicant  selection  criteria 
is  100  points.  The  maximum  score  for 
each  criterion  is  indicated  in 
parenthesis  with  the  criterion. 

In  addition,  when  making  awards,  the 
Secretary  will  consider  for  awards  only 
those  high-quality  applications  that  the 
peer  review  panel  recommends  as 
demonstrating  the  greatest  potential  for 
creating  improvements  in  early 
childhood  education  programs  and  for 
becoming  successful  projects  that  are 
centers  of  excellence  for  early  learning. 
When  making  awards,  the  Secretary 
may  take  into  consideration  other 
information  that  is  relevant  to  obtaining 
a  variety  of  types  of  funded  projects  and 
an  equitable  distribution  of  awards 
throughout  the  nation,  such  as 
geographical  representation,  location  in 
high-need  urban  and  rural  areas,  project 
size,  and  type  of  program. 

In  evaluating  Full  Applications,  the 
Secretary  will  take  into  consideration 
the  responsiveness  of  the  applicant  to 
the  comments  of  peer  reviewers  on  the 
applicant's  Pre-Application,  including 
the  extent  to  which  the  applicant  refines 
its  initial  vision  and  the  broad  plan 
described  in  that  Pre-Application,  based 
upon  the  comments  of  the  Pre- 


Application  reviewers  and  other  new 
information  the  applicant  may  have 
obtained. 

Selection  Criteria 

(a)  Significance  of  project  (up  to  15 
points).  (1)  The  Secretary  considers  the 
significance  of  the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  likelihood  that  the  applicant's 
vision  (as  described  in  the  Pre- 
Application  and  refined  as  appropriate 
for  the  Full  Application)  will  result  in 
a  project  that  is  a  center  of  educational 
excellence  for  at-risk  preschool  age 
children,  as  demonstrated  by  the 
learning  environment,  instruction,  and 
student  achievement. 

(ii)  The  extent  to  which  the  field  of 
early  childhood  education  can  benefit 
from  the  project  through  products  such 
as  information,  materials,  and 
techniques,  and  the  potential  for  those 
resources  being  used  effectively  in  other 
settings. 

Cb)  Quality  of  project  activities  and 
services  (up  to  35  points).  (1)  The 
Secretary  considers  the  quality  of  the 
proposed  project's  activities  and 
services. 

(2)  In  determining  the  quality  of  the 
proposed  project's  activities  and 
services,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
presents  a  detailed  plan  (with  research 
citations  where  appropriate)  that 
describes  the  activities  and  services  that 
the  project  will  provide,  to  support  the 
development  of  language,  cognitive,  and 
early  reading  skills  for  preschool  age 
children,  in  all  of  the  following  areas, 
and  how  those  activities  and  services 
are  based  on  up-to-date  knowledge  from 
scientifically  based  reading  research: 

(A)  Providing  a  rich  oral  language  and 
print-rich  environment. 

(B)  Preparing  and  providing  ongoing 
assistance  to  staff,  through  professional 
development  and  other  support. 

(C)  Providing  services  ana  using 
instructional  materials  and  activities, 
and  integrating  those  instructional 
materials  and  activities  into  the 
applicant's  preschool  programs  and 
family  literacy  services. 

(D)  Using  screening  reading 
assessments  or  other  appropriate 
measures  to  determine  the  skills 
children  are  learning  and  identify 
children  who  might  be  at  risk  of  reading 
failure. 

(E)  Helping  children,  especially  those 
experiencing  difficulty  with  language 
and  early  reading  skills,  to  make  the 
transition  from  preschool  to  formal 
classroom  instruction. 
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(F)  Involving  parents  meaningfully  in 
their  children's  early  education. 

(ii)  The  extent  to  which  the  planned 
activities  and  services  in  each  of  the 
above  areas  will  help  staff  in  the 
programs  to  meet  more  effectively  the 
diverse  needs  of  preschool  age  children 
in  the  community,  including  those  with 
limited  English  proficiency,  disabilities, 
or  other  special  needs.  - 

(c)  Quality  of  project  personnel  (up  to 
10  points).  (1)  The  Secretary  considers  • 
quality  of  project  personnel. 

(2)  La  determining  the  quality  of  ' 
project  personnel,  the  Secretary 
considers  the  following  factors: 

(i)  The  strength  of  the  qualifications, 
including  relevant  training  and 
experience,  of  the  project  staff. 

(ii)  The  strength  of  the  qualifications, 
including  relevant  training  and 
experience,  of  personnel  with  whom  the 
project  will  contract  to  assist  in  project 
activities,  including  research-based 
professional  development  for  staff  to 
support  children's  development  of 
language,  cognitive,  and  early  reading 
skiUs. 

(d)  Quality  of  management  plan  (up 
to  20  total  points). 

(1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan,  die  Secretary 
considers  the  feasibility  of  the  proposed 
project  and  the  likelihood  that  the 
project  will  be  able  to  achieve  its 
expected  goals  (as  described  in  the 
applicant's  Pre-Application  and  refined 
as  appropriate  for  the  Full  Application), 
taking  into  consideration  the  strength  of 
any  partnership,  and  using  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  goals  of  the 
proposed  project  on  time  and  within 
budget,  including:  clearly  defined  goals, 
activities,  responsibilities,  and  timeline 
for  accomplishing  project  tasks  (up  to  10 
points). 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel,  including  any 
partnership  commitments,  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project  (up  to 
5  points). 

(iii)  The  extent  to  which  the  proposed 
costs  are  adequate  in  relation  to  the 
proposed  activities,  the  number  of 
persons  to  be  served,  and  the 
anticipated  results  and  benefits  (up  to  5 
points). ' 

(e)  Quality  of  the  project  evaluation 
(up  to  20  total  points). 


(1)  The  Secretary  considers  the 
quality  of  the  proposed  project 
evaluation. 

(2)  In  considering  the  quality  of  the 
proposed  project  evaluation,  the 
Secretary  considers  the  extent  to  which 
the  methods  of  evaluation  include  the 
use  of  objective,  valid,  and  reliable 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 
and  qualitative  data  in  the  following 
areas: 

(i)  Improvement  in  classroom 
environment  (up  to  5  points). 

(ii)  Improvement  in  teacher 
knowledge  and  qualifications  (up  to  5 
points). 

(iii)  Improvement  in  teacher 
instruction  and  planning  (up  to  5 
points). 

(iv)  Improvement  in  outcomes  for 
children's  language,  cognitive,  and  early 
reading  skills  (up  to  5  points). 

Paperwork  Reduction  Act 
Consideration* 

The  procedures  and  requirements 
contained  in  this  notice  relate  to  an 
application  package  that  the  Department 
has  developed  for  the  Early  Reading 
First  Program  grants.  The  public  may 
obtain  copies  of  this  application 
package  by  calling  or  writing  the 
individual  identified  below  as  the 
Department's  contact,  or  through  the 
Department's  Web  site  at:  www.ed.gov/ 
GrantApps/#84.359;  or  http:// 
www.ed.gov/offices/OESE/earlyreading/ 
index.html. 

As  required  by  the  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
the  use  of  this  application  package 
under  OMB  control  number  1810-0654, 
which  expires  October  31,  2002. 

For  Applicatioiis  Contact 

Education  Publications  Center  (ED 
Pubs),  P.O.  Box  1398,  Jessup,  MD 
20794-1398.  Telephone  (toll  free):  1- 
877-433-7827.  FAX:  (301)  470-1244.  If 
you  use  a  telecommimications  device 
for  the  deaf  (TDD),  you  may  call  (toll 
fi«e):  1-877-576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  fi'om  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.359(A  and  B). 

The  public  also  may  obtain  a  copy  of 
the  application  package  on  the 
Department's  Web  site  at  the  following 
address:  www.ed.gov/GrantApps/ 
#84.359. 


FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Bethel  or  Jennifer  Flood,  Office  of 
Elementary  and  Secondary  Education, 
400  Maryland  Avenue  SW,  Washington, 
DC  20202-6132.  Telephone:  (202)  260- 
4555,  or  via  Internet:  erf@)ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  hidividuals 
with  disabilities  may  obtain  this 
document  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/fedregister. 

To  use  PDF,  you  inust  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  firee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  publislied  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  6371-6376 
and  Public  Law  No.  107-110. 

Dated:  June  4,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  02-14383  Filed  6-6-02;  8:45  am] 
BILUNQ  C006  40MH>1-P 
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DEPARTMENT  OF  EDUCATION 
[CFDA  84.060A] 

Office  Of  Elementary  and  Secondary 
Education,  Office  of  Indian  Education 
Formula  Grants  to  Local  Educational 
Agencies;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2002,  Including  Applications  for 
Integration  of  Services  Proiects  Under 
Elementary  and  Secondary  Education 
Act  (ESEA)  Section  7116 


Purpose  of  Program:  The  Indian 
Education  Formtda  Grants  program 
provides  grants  to  support  local 
educational  agencies  (LEAs)  in  their 
efforts  to  reform  elementary  and 
secondary  schools  programs  that  serve 
Indian  students.  The  programs  funded 
must  be  based  on  the  same  challenging 
State  academic  content  and  student 
academic  achievement  standards 
applied  to  all  students,  and  are  designed 
to  assist  Indian  students  in  meeting 
those  standards.  Under  ESEA  section 
7116,  Integration  of  Services,  the  Indian 
Education  Formula  Grant  program  also 
authorizes  the  consolidation  of  funds  for 
Federal  programs  exclusively  serving 
Indian  children,  or  the  funds  reserved 
under  Federal  programs  to  exclusively 
service  Indian  children  under  a 
statutory  or  administrative  formula,  for 
the  purposes  of  providing  education  and 
related  services  that  would  be  used  to 
serve  Indian  students.  Instructions  for 
an  Integration  of  Services  project  are 
included  in  the  application  package. 

Eligible  Applicants:  LEAs  and  certain 
schools  funded  by  the  Bureau  of  Indian 
Affairs,  and  Indian  tribes  under  certain 
conditions,  as  prescribed  by  statute  in 
ESEA  section  7112(b). 

Deadline  for  Transmittal  of 
Applications:  ]\ily  8,  2002. 

Deadline  for  Intergovernmental 
Review:  September  6,  2002. 

Applications  Available:  June  5,  2002. 

Estimated  Available  Funds:  The 
appropriation  for  this  program  for  fiscal 
year  2002  is  $97,133,000,  which  should 
be  sufficient  to  fund  all  eligible 
applicants. 

Estimated  Range  of  Awards:  $3,000  to 
$2,400,000. 

Estimated  Average  Size  of  Awards: 
$76,183. 

Estimated  Number  of  Awards:  1,275. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Budget  Requirement:  All  projects  with 
budgets  of  $115,000  or  more  must  plan 
and  budget  for  one  person  to  attend  a 
two  day  Project  Directors'  meeting  to  be 
held  in  Washington,  DC  in  mid- 
September  2002.  Other  projects  not 


meeting  the  level  of  funding  may  attend 
at  their  discretion. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79,  80,  81,  82,  85, 
86,  97,  98,  and  99. 

Note:  Applications  not  meeting  the 
deadline  will  not  be  considered  for  funding 
in  the  initial  allocation  of  awards.  However, 
if  funds  become  available  after  the  initial 
allocation  of  funds,  applications  not  meeting 
the  deadline  may  be  considered  for  funding 
if  the  Secretary  determines  under  ESEA 
section  7118(d)  that  reallocation  of  those 
funds  to  late  applicants  would  best  assist  in 
advancing  the  purposes  of  the  program,  may 
be  less  that  the  applicant  would  have 
received  had  it's  application  been  submitted 
on  time. 

For  Applications  or  Information 
Contact:  Cathie  Martin,  Office  of  Indian 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  3W115,  Washington,  DC  20202- 
6335.  Telephone:  (202)  260-3774. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  of  the  person  listed  in  the 
preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  £ill  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  the  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  at 
the  following  site:  http://www.ed.gov/ 
offices/OESE/oie/index.html 

Note:  The  official  version  of  this  document 
published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html 


Program  Authority:  20  U.S.C.  7421. 

Dated:  June  3.  2002. 
Susan  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
IFR  Doc.  02-14279  Filed  6-6-02:  8:45  am) 
BMJJNO  CODE  400(H)1-M 

DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.358A] 

Small,  Rural  School  Achievement 
Program 

agency:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Notice  annoimcing  application 

deadline. 

SUMMARY:  Under  the  Small,  Rural 
School  Achievement  Program,  we  will 
award  grants  on  a  formula  basis  to 
eligible  local  educational  agencies 
(LEAs)  to  address  the  imique  needs  of 
rural  school  districts.  In  this  notice,  we 
announce  the  deadline  for  eligible  LEAs 
to  apply  for  fiscal  year  (FY)  2002 
funding  imder  the  program  and  indicate 
that  all  applications  must  be  submitted 
electronically. 

Application  Deadline:  July  9,  2002. 
SUPPLEMENTARY  INFORMATION:  An  LEA  is 
eligible  for  an  award  imder  the  Small, 
Riu-al  School  Achievement  Program  if — 

(a)  The  total  number  of  students  in 
average  daily  attendance  at  all  of  the 
schools  served  by  the  LEA  is  fewer  than 
600;  or  each  county  in  which  a  school 
served  by  the  LEA  is  located  has  a  total 
population  density  of  fewer  than  10 
persons  per  square  mile;  and 

(b)  All  of  the  schools  served  by  the 
LEA  are  designated  with  a  school  locale 
code  of  7  or  8  by  the  Department's 
National  Center  for  Education  Statistics; 
or  the  Secretary  has  determined,  based 
on  a  demonstration  by  the  LEA  and 
concurrence  of  the  SEA,  that  the  LEA  is 
located  in  an  area  defined  as  rural  by  a 
governmental  agency  of  the  State. 

We  previously  requested  each  SEA  to 
provide,  on  behalf  of  their  LEAs.  data 
that  the  Department  needs  to  determine 
eligibility  and  calculate  FY  2002 
allocations  under  the  Small.  Rural 
School  Achievement  Program.  (A  copy 
this  request  and  information  concerning 
the  program  is  available  on  the 
Department's  web  site  at  http:// 
wwe.ed.gov/offices/OESE/reap.html.) 
On  February  21,  2002,  we  also 
published  a  notice  in  the  Federal 
Register  (67  FR  8014-8015)  announcing 
the  acceptability  of  alternative  average 
daily  attendance  (ADA)  data  and 
establishing  an  April  1,  2002  deadline 
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for  States  to  submit  ADA  and  other 
eligibility  and  allocation  data  to  the 
Department.  On  the  basis  on  the 
information  that  States  have  provided  to 
us,  we  will  award  formula  grants  to 
eligible  LEAs  that  submit  a  timely 
application  for  funds  under  the 
program. 

We  are  now  establishing  a  deadline 
for  the  submission  of  LEA  applications, 
because  the  precise  amount  of  funding 
that  an  eligible  LEA  will  receive  imder 
the  program  for  FY  2002  is  affected  by 
whether  other  eligible  LEAs  throughout 
the  country  participate  in  the  program. 
The  Department  cannot  determine  final 
allocations  imder  the  Small,  Rural 
School  Achievement  Program  without  a 
deadline  for  the  submission  of 
applications. 

Electronic  Submission  of 
Applications:  To  receive  its  share  of  FY 
2002  funding,  an  eligible  LEA  must 
submit  an  electronic  application  to  the 
Department  by  July  8,  2002.  Submission 
of  an  electronic  application  involves  the 
use  of  the  Electronic  Grant  Application 
System  (e-APPLICATION,  formerly  e- 
GAPS)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS). 

You  can  access  the  electronic 
application  for  the  Small,  Rural  School 
Achievement  Program  at: 
http://e-grants.ed.gov. 

Once  you  access  this  site,  you  will 
receive  specific  instructions  regarding 
the  information  to  include  in  your- 
application. 

The  regular  hours  of  operation  of  the 
e-Grants  Web  site  are  from  6  a.m.  imtil 
12  midnight  (Washington,  DC  time)  on 
Mondays,  Tuesdays,  Thursdays  and 
Fridays;  and  from  6  a.m.  until  7  p.m.  on 
Wednesdays  and  Saturdays.  The  system 
is  unavailable  on  the  second  Saturday  of 
every  month,  Simdays,  and  Federal 
holidays. 

FOn  FURTHER  INFORMATION  CONTACT:  Ms. 

Milagros  Lanauze.  Telephone:  (202) 
401-0039  or  via  Internet:  reap@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
above. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Docxunent  Format  (PDF)  on  the  Internet 


at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.011] 

Title  I,  Part  C— Education  of  Migratory 
Children;  Correction 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed 
requirements  and  minimum  data 
elements  for  an  electronic  system  of 
records  transfer  and  request  for 
comment;  correction. 

SUMMARY:  On  May  28,  2002  a  notice  of 
proposed  requirements  and  minimum 
data  elements  for  an  electronic  system 
of  records  transfer  and  request  for 
comment  was  published  in  the  Federal 
Register  (67  FR  36862).  Appendix  A, 
published  in  that  document,  contained 
several  errors.  This  document  corrects 
and  republishes  appendix  A:  Minimum 
Data  Elements. 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Goniprow,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  3E333.  Washington,  DC 
20202-6400.  Telephone  (202)  260-1205. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  identified 
in  the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 


ter,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF),  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisla  tion/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www/access.gpo.gov/nara/ 
index.html. 

Dated:  )une  3,  2002. 

Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and. 
Secondary  Education. 

Appendix  A:  Minimum  Data  Elements 

The  following  table  presents  the  proposed 
requirements  for  the  minimum  data  elements 
that  a  State  shall  collect  and  maintain  for  the 
purpose  of  electronically  exchanging,  among 
the  States,  educational  and  health 
information  for  all  migratory  students. 

The  table  lists  the  data  elements  by:  (1)  A 
data  element  identiHcation  number.  (2)  a 
code  that  identifies  the  primary  user 
function(s)  for  which  the  data  element  is 
required,  (3)  the  name  of  the  data  element, 
and  (4)  a  data  element  deHnition. 

In  regard  to  the  primary  user  functions  for 
which  a  data  element  is  required,  the  letter 
"E"  indicates  that  the  data  element  is 
required  to  help  guidance  counselors,  school 
registrars,  or  migrant  education  specialists 
with  the  timely  and  efficient  enrollment  of 
migratory  students  in  a  school  in  the 
community  in  which  the  children  currently 
reside.  The  letter  "P"  indicates  that  the  data 
element  is  required  to  help  guidance 
counselors  or  migrant  education  specialists 
with  the  proper  placement  of  migratory 
students  into  courses  and/or  programs  at  the 
appropriate  grade  level.  The  letter  "G" 
indicates  that  the  data  element  is  required  to 
help  guidance  counselors  or  migrant 
education  specialists  with  the  provision  of 
academic  counseling  that  supports  the 
completion  of  courses  and  the  accrual  of 
credits  needed  for  graduation. 

In  addition,  the  data  elements  are  grouped 
into  one  of  five  categories  of  data:  (1)  Data 
elements  that  describe  a  student,  (2)  data 
elements  that  describe  a  school  or  project,  (3) 
data  elements  that  describe  the  student's 
graduation  plan,  (4)  data  elements  that 
describe  a  student's  course  history,  and  (5) 
data  elements  that  describe  a  student's 
assessment  information. 

Finally,  although  the  data  elements  are 
listed  once,  a  number  of  the  data  elements 
will  be  used  for  multiple  entries  in  a  migrant 
student  record  (e.g.,  "course  title"  will  be 
used  for  each  course  in  which  a  migratory 
student  is  enrolled). 
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Minimum  Data  Elements 


No. 


Use(s) 


Data  element 


Definition 


STUDENT  INFORMATION 


6  .. 
10 


II  , 
12. 


13 
14 

5 

16 

7 

8 

9 

20 


11 

•22 

23 

24 

25 
26 


E 
E 

E 

E 

E 

E 

E 
PG 


ERG 

E 

E 

E 

E 
E 


Unique  Migrant  Student  Record 
Number. 

State  Student  Identification  Num- 
ber. 

Last  Namel  

Last  Name2 

First  Name 

Middle  Name  

Generation 

Gender  


Birth  Date  

Birth  Certificate  Flag 


Birth  City  ... 
Birth  State 


Birth  Country  

Birth/Legal  Parent  1  Last  Name  .... 

Birth/Legal  Parenti  First  Name  ... 

Birth/Legal  Parent2  Last  Name  .... 

Birth/Legal  Parent2  First  Name  ... 

Current     Parent/Guardian     Last 
Name. 

Current     Parent/Guardian     First 

Name. 
Grade  Level 


Withdrawal  Date 

Ed  Alert  Flag  

Ed  Alert  Contact 
Ed  Alert  Phone  .. 


Med  Alert 

Med  Alert  Date 


A  unique  identification  number  assigned  to  a  migrant  student  and 

his/her  record{s). 
An  alternate  identification  number  assigned  to  a  student  by  a  State. 

Student's  legal  last  name  (paternal). 

If  appropriate,  student's  legal  last  name  (maternal).  (Note:  Provides 
an  option  for  a  hyphenated  or  double  last  name.] 

A  name  given  to  a  student  at  birth,  baptism,  or  during  another  nam- 
ing ceremony,  or  through  legal  change. 

A  secondary  name  given  to  a  student  at  birth,  baptism,  or  during 
another  naming  ceremony,  or  through  legal  change. 

An  appendage,  if  any,  used  to  denote  a  student's  generation  in  his 
family  (e.g.,  Jr.,  Sr,  III). 

A  student's  gender. 

01  Female. 

02  Male. 

The  month,  day,  and  year  on  which  a  student  was  bom 
The  evidence  by  which  a  student's  date  of  birth  is  confirmed. 

01  Birth  certificate — A  written  statement  or  form  issued  by  an  Of- 
fice of  Vital  Statistics  verifying  the  name  and  birth  date  of  the 
child  as  reported  by  the  physician  attending  at  the  birth. 

02  Other  official  document  (i.e.,  t>aptismal  or  church  certificate, 
physician/hospital  certificate,  passport,  previously  verified  school 
record,  State-issued  ID,  driver's  license). 

03  Self  Report— Parent  or  student  reports  age,  birth  date,  and 
place  of  birth. 

The  name  of  the  city  in  which  the  student  was  bom. 

The  postal  abbreviation  code  for  a  State  (within  the  United  States), 

Outlying  Area,  or  State  (in  another  country)  in  which  a  student 

was  bom. 
Tfie  name  of  the  country  in  which  a  student  was  bom. 
The  last/surname  of  the  natural  or  adoptive  male  parent  having 

legal  responsibility  for  a  student. 
The  first  name  of  the  natural  male  parent  having  legal  responsibility 

for  a  student. 
The  last/surname  of  the  natural  or  adoptive  female  parent  having 

legal  responsibility  for  a  student. 
The  first  name  of  the  natural  or  adoptive  female  parent  having  legal 

responsibility  for  a  student. 
The  last/surname  of  the  adult  serving  as  the  student's  local  guard- 
ian. (Note:  Provides  an  option  for  a  hyphenated  or  double  last 

name.]. 
The  first  name  of  the  adult  serving  as  the  student's  local  guardian. 

The  grade  level  in  which  a  schooiyproject  enrolls  a  student. 

01  Grade  1 . 

02  Grade  2. 

03  Grade  3. 

04  Grade  4. 

05  Grade  5. 

06  Grade  6. 

07  Grade  7. 

08  Grade  8. 

09  Grade  9. 

010  Grade  10. 
Oil  Grade  11. 

012  Grade  12. 

013  Ungraded. 

014  Pre-school. 

015  Kindergarten. 

016  Out-of-School. 

The  month,  day,  year  on  which  a  student  withdrew  from  a  school  or 
project. 

Alert  for  a  special  need/educational  condition  linked  with  a  contact 
person. 

The  full,  legally  accepted,  proper  name  of  the  Ed  Alert  contact  per- 
son. 

The  Ed  Alert  contact  person's  telephone  number  including  tf>e  area 
and  extension.  If  applicable. 

Alert  for  a  medical/health  condition 

Month,  day,  and  year  the  alert  was  issued 
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Minimum  Data  Elements— Continued 


No. 

Use(s) 

Data  element 

Definition 

27       ;.... 

E 

Med  Alert  Contact  

The  full,  legally  accepted,  proper  name  of  the  Med  Alert  contact 

person. 
The  Med  Alert  contact  person's  telephone  number  including  the 

area  and  extension,  if  applicable. 
The  month,  day,  and  year  on  which  a  student  receives  an  immuni- 

28  

29                   .... 

E 
E 
E 

Med  Alert  Phone  

Immunization  Date  

30 

31 

32 

33 

34 

Immunization  Type 

QAD  (Qualifying)  

QAD  From  City 

QAD  From  State  

QAD  From  Country  

zation. 
The  name  of  immunization  that  a  student  has  received. 
The  month,  day,  and  year  on  Arrival  Date  which  the  family  unit  or 

the  student  (where  the  student  is  the  worker)  amved  at  the  place 

where  the  qualifying  work  was  sought. 
The  name  of  the  city  in  which  the  previous  school  district  is  located. 
The  postal  abbreviation  code  for  a  State  (within  the  United  States) 

or  Outlying  Area  in  which  the  previous  school  district  Is  located. 
The  abbreviation  code  for  a  country  (other  than  the  US)  area  in 

which  the  previous  school  district  is  located. 
The  name  of  the  city  In  which  the  new  school  district  is  located. 
The  postal  abbreviation  code  for  a  State  (within  the  United  States) 

35  

36            

QAD  To  City 

QAD  To  State 

37  

Residency  Date 

or  Outlying  Area  in  which  the  new  school  district  is  located. 
The  month,  day,  and  year  on  which  the  family  unit  or  the  student 

(where  the  student  is  the  worker)  establishes  residency  in  a 

school  district  within  a  State. 
The  month,  day,  and  year  on  which  the  student  is  no  longer  eligible 

38  

Termination  Date 

39  

Termination  Flag  

for  the  Migrant  Education  Program. 
The  reason  for  the  end  of  student  eligibility. 

01  Non-migrant  status,  eligibility  expired. 

02  Graduated. 

03  GED. 

04  Dropout. 

05  Deceased. 

SCHOOUPROJECT  INFORMATION 


40  

EPG 

School/Facility  Identification  Code 

A  unique  national  code  assigned  to  each  school,  site,  or  facility  pro- 
viding educational  and/or  educationally-related  services. 

41  

EPG 

School  Name 

The  full  legally  or  populariy  accepted  name  of  a  school  (or  project 
providing  educational  and/or  educationally-related  services). 

42  

EPG 

Addressi  

Line  1  of  the  mailing  address.  The  street  number  and  name  or  post 
offk:e  box  number  of  a  school's  address. 

43  

EPG 

Address2 

Line  2  of  the  mailing  address.  The  building,  office,  department, 
room,  suite  number  of  a  school's  address. 

44  

EPG 

Address3 

Line  3  of  the  mailing  address. 

45  

EPG 

City  

The  name  of  the  city  in  which  a  school  is  located. 

46  

EPG 

District  

The  full  legally  or  populariy  accepted  name  of  a  local  educational 
agency  (i.e.,  school  district  or  local  operating  agency). 

47  

EP 

State 

The  postal  abbreviation  code  for  a  State  (within  the  United  States) 
or  Outlying  Area  in  whk:h  a  school  or  other  facility  Is  located. 

48  

EPG 

Zp 

The  five  or  nine  digit  zip  code  portion  of  a  school  or  other  facility's 
address. 

49  

G 

Contact  Name  

The  full,  legally  accepted,  proper  name  of  the  school  or  project  con- 

tact person. 

50  

G 

Contact  Title/Position 

The  common  title  or  job  position  of  the  school  or  project  contact 
person  (i.e..  Principal,  Guidance  Counselor,  Federal  Program  Co- 
ordinator, Migrant  Specialist,  etc.). 

51  

EG 

Phone  

The  telephone  number  of  the  school  or  project  contact  person  in- 
cluding the  area  code  and  extension,  if  applicable.  Allow  for  an 
optional  alternate  phone  number. 

52  

EG 

Fax  

The  facsimile  number  for  the  school  or  project  including  the  area 
code  and  extension,  if  applicable.  Alk)w  for  an  optional  alternate 
fax  number. 

53  

E 

Enrjail  

The  electronk:  mail  (email)  address  of  the  school  or  project  contact 
person  or  organization. 

54  

EPG 

Enrollment  Date  

The  month,  day,  and  year  on  which  a  student  enrolls  in  a  school, 
project,  or  State  and  is  eligible  to  receive  instmctional  or  support 

sen/ices  during  a  given  session. 

55 

P 

Enrollnfwnt  types  

The  type  of  school/migrant  education  project  in  which  instruction 
and/or  support  services  are  provided. 

' 

01  Regular  School. 

02  Regular  Term  MEP-Funded  Supplemental  Program. 

" 

03  Summer/lntersession  MEP-Funded  Project. 

04  Year  Round  MEP-funded  Project. 

• 

05    ReskJency  Only. 

i6 
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Minimum  Data  Elements— Continued 


No. 


Use(s) 


PG 


Data  element 


Designated  School  for  Graduation 
Flag. 


Definitk}n 


An  indicator  that  designates  the  school  or  facility  from  which  a  stu- 
dent expects  to  graduate  and  is  linked  with  associated  school  or 
facility  identification  fields  (i.e.,  district,  city,  state,  zip  code).  Only 
one  school  may  be  designated  for  graduatk)n  at  any  one  point  in 
time. 


GRADUATION  PLAN  INFORMATION  (SECONDARY  STUDENTS  ONLY) 


>7 


» 


60 
61 


G 
Q 


G 
PG 


Graduation  Year  ... 
Type  of  Credential 


Subject  Area  Requirements 


Test  

Subject  Area 


The  year  the  student  is  projected  to  graduate  from  high  school. 
[Provided  by  Designated  School  of  Graduation]. 

The  type  of  credential  that  the  student  expects  to  receive  in  rec- 
ognition of  his/her  completion  of  curricular  requirements.  (Pro- 
vided by  Designated  School  of  Graduatkxi). 

01  Regular  diploma. 

02  Certificate  of  attendance/completion. 

03  General  Educational  Development  (GED)  credential. 

04  State-specifk:  diploma  (e.g.  New  Yort(  Regents,  Texas  Min- 
imum Program,  etc.). 

Number  of  credits  (Camegie  units)  required  in  individual  subject 
areas  for  graduation  in  the  State  from  whk:h  the  student  is  pro- 
jected to  graduate. 

The  name  of  the  test  the  student  will  have  to  pass  to  graduate. 

The  name  of  a  subject  area  (e.g..  History,  English). 


COURSE  HISTORY  INFORMATION  (SECONDARY  STUDENTS  ONLY) 


PG 


Course  Title  . 
Course  Type 


Course  Year  .... 
Course  Section 


Term  Type 


Term 


The  name  of  a  course  (e.g..  Algebra  III,  American  History,  Art  I, 
English  III.  English-10). 

An  indication  of  the  general  nature  and  difficulty  of  instructkxi  pro- 
vided throughout  a  course. 

01  Regular  (Default) — A  course  providing  instmction  (in  a  given 
subject  matter  area)  that  focuses  pnmarily  on  general  concepts 
for  the  appropriate  grade  level. 

02  Honors— An  advanced  level  course  designed  for  students  who 
have  earned  honors  status  according  to  educational  require- 
ments. 

03  Pre-Advanced  Placement— A  course  in  preparation  to  admis- 
sion to  an  AP  Program. 

04  Advanced  Placement— An  advanced,  college-level  course  de- 
signed for  students  who  achieve  specific  level  of  academk:  per- 
formance. Upon  successful  completion  of  the  course  and  a  stand- 
ardized Advanced  Placement  examination,  a  student  may  receive 
college  credit. 

05  International  Baccalaureate — A  program  of  study,  sponsored 
and  designed  by  International  Baccalaureate  Organization,  that 
leads  to  examinations  and  meets  the  needs  of  secondary  stu- 
dents between  the  ages  of  16  and  19  years. 

06  Accepted  as  a  high  school  equivalent— A  secondary-level 
course  offered  at  an  education  institution  other  than  a  secondary 
school  (such  as  adult  teaming  center  or  community  college)  or 
through  con-espondence  or  distance  learning. 

07  Not  ApplicatJIe. 

Calendar  year  In  which  the  course  was  taken. 
The  prescribed  duration  of  course  taken. 

01  Full  year. 

02  Section  A — One  of  two  equal  segments  into  which  the  course 
is  divided. 

03  Section  B — One  of  two  equal  segments  into  which  the  course 
is  divided. 

The  prescribed  span  of  time  that  a  course  is  provided,  and  in  which 
students  are  under  the  direction  and  guidance  of  teachers  and/or 
an  educational  Institutkxi. 

01  Full  year. 

02  Semester— A  designation  for  the  segment  of  a  school  year  tt>at 
is  divided  Into  two  equal  parts. 

03  Trimester — A  designation  for  the  segment  of  a  sctiool  year  that 
is  divided  Into  three  equal  parts. 

04  Quarter- A  designation  for  the  segment  of  a  school  year  that 
is  divided  into  four  equal  parts. 

05  Quinmester— A  designation  for  the  segment  of  a  school  year 
that  is  divided  into  five  equal  parts. 
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Minimum  Data  Elements— Continued 

No. 

Use(s) 

Data  element 

.  Definition 

67  

PG 

Grade-to-date 

For  courses  that  have  NOT  been  completed  (or  credit  granted),  a 
numerical  grade  (percentage)  of  student  performance  for  the 
grade-to-date  that  the  student  has  completed  at  the  time  of  with- 
drawal. 

68  

P 

Clock  Hours 

For  courses  that  have  NOT  tieen  completed  (or  credit  granted),  the 
numt}er  of  clock  hours  to  date  that  the  student  has  completed. 

69  

P 

Final  Grade  

For  courses  that  have  NOT  had  credit  granted,  a  final  indicator  of 
student  perfomnance  in  a  class  at  the  time  of  withdrawal  as  sub- 
mitted by  the  instructor. 

70   

P 

Credits  Granted 

The  credits  granted  in  Carnegie  units  for  a  given  course  or  a  sec- 

tion of  a  course  (e.g.,  1.0,  .50,  .33,  .25,  .20). 

ASSESSMENT  INFORMATION 

71  

G 

Assessment  Name 

The  title  or  description,  including  a  form  number,  if  any,  that  identi- 

fies a  particular  assessment. 

72        

G 

Assessment  Type 

The  category  of  an  assessment  based  on  format  and  content. 

01    Achievement    Test/State    Assessment— An    assessment    to 

• 

measure  a  student's  present  level  of  knowledge,  skill,  or  com- 

petence in  a  specifk:  area  or  subject. 

02    Advanced  placement  test — An  assessment  to  rrieasure  the 

achievement  of  a  student  in  a  subject  matter  area,  taught  during 

high  school,  whk:h  may  qualify  him  or  "her  to  bypass  the  usual  ini- 
tial college  class  in  this  area  and  begin  his  or  her  college  woric  In 
the  area  at  a  nrare  advanced  level  and  possibly  with  college 
credit. 
03    Language  proficiency  test— An  assessment  used  to  measure  a 
student's  level  of  proficiency  (i.e.,  speaking,  writing,  reading,  and 

listening)  in  either  a  native  language  or  an  acquired  language. 

04  Exit  Exam. 

05  GED. 

06  Special  Education  Assessment. 

07  Early  Childhood  Development  Assessment. 
Other 

73  

G 
G 

Assessment  Date 

The  month  and  year  on  which  an  assessment  is  administered. 

74  

Assessment  Result  

A  score  or  statistical  expression  of  the  performance  of  a  student  on 

an  assessment. 

75  

G 

Type  of  Result 

The  rT>etric  in  which  results  are  presented. 

01     Proficiency  level. 

02    Percentile  rank. 

- 

03  Pass/Fail  (if  failed  enter  numerical  score). 

04  Normal  curve  equivalent. 

05  Sections  that  have  been  successfully  completed  (e.g.,  GED). 

[FR  Doc.  02-14281  Filed  6-6-02;  8:45  ami 

BtUJNG  CODE  400IM)1-P 


DEPARTMENT  OF  ENERGY 

[Dock0t  No.  EA-22»-A] 

Application  to  Export  Electric  Energy; 
CMS  Marketing,  Services  and  Trading 
Company 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  CMS  Marketing,  Services  and 
Trading  Company  (CMS)  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 


DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  24,  2002. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  hnport/Export  (FE-27).  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  under  section 
202(e}  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 


On  July  11,  2000,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  issued  Order  No.  EA-223 
authorizing  CMS  to  transmit  electric 
energy  from  the  United  States  to  Canada 
as  a  power  marketer  using  the 
international  electric  transmission 
facilities  owned  and  operated  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizen  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company 
(formally  The  Detroit  Edison  Company), 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company.  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
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Transmission  Company.  That  two-year 
authorization  expires  on  July  11,  2002. 

On  May  30,  2002,  DOE  received  an 
application  from  CMS  to  renew  its 
authorization  to  transmit  electric  energy 
from  the  United  States  to  Canada. 
Further,  CMS  requests  that  an  electricity 
export  authorization  be  issued  for  a  5- 
year  term. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
section  385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
^  Procedures  (18  CFR  385.211,  385.214). 
Fifteen  copies  of  each  petition  and 
protest  should  be  filed  with  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  CMS  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-2^3- 
A.  Additioi)al  copies  are  to  be  filed 
directly  with  Francis  X.  Berkemeier, 
Attorney,  212  W.  Michigan  Avenue, 
Jackson,  MI  49201  and  Karyl  M. 
Lawson,  General  Counsel,  1021  Main 
St.,  Ste.  2900,  Houston.  TX  77002. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  No.  EA-223. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-223 
proceeding. 

I    Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the  FE 
Home  Page  at  http://www.fe.de.gov. 
Upon  reaching  the  FE  Home  page,  select 
"Electricity  Regulation"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  June  4,  2002. 

lAnthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &  Power  Import/Export,  Office 
of  Coal  &■  Power  Systems.  Office  of  Fossil 
Energy. 

(FR  Doc.  02-14393  Filed  6-6-02;  8:45  am) 

BILUNG  CODE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-267] 


Application  to  Export  Electric  Energy; 
Conectiv  Energy  Supply,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

summary:  Conectiv  Energy  Supply,  Inc. 
(CESI)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  8,  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  he 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  May  17,  2002,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from 
CESI  to  transmit  electric  energy  from  the 
United  States  to  Canada.  CESI  is  a 
Delaware  corporation  and  is  a  wholly- 
owned  subsidiary  of  Conectiv  Energy 
Holding  Company  which  is.  in  turn,  a 
wholly-owned  subsidiary  of  Conectiv. 
CESI  intends  to  acquire  electric  energy 
from  power  suppliers  in  the  United    . 
States  and  to  export  this  energy  to  the 
Independent  Electricity  Market  Operator 
in  Ontario.  Canada,  or  to  other 
wholesale  customers  in  Canada.  CESI 
does  not  own  or  control  any  electric 
power  generation  or  transmission 
facilities  and  does  not  have  a  franchised 
service  area. 

CESI  proposes  to  arrange  for  the 
delivery  of  electric  energy  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizen  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault.  Inc..  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 


Power  Corporation.  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  CESI,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 


Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  F*ractice  and 
Procedures  (18  CFR  385.211.  385.214). 
Fifteen  copies  of  each  petition  and 
protest  should  be  filed  with  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  CESI  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-267. 
Additional  copies  are  to  be  filed  directly 
with  Kimberly  A.  Curry,  Bracewell  & 
Patterson,  L.L.P.,  2000  K  Street,  NW., 
Suite  500.  Washington.  DC  20006-1872 
and  I.  David  Rosenstein,  Assistant 
General  Counsel,  Conectiv  Energy,  800 
King  Street,  Post  Office  Box  231, 
Wilmington,  DE  19801  and  K.  Stephen 
Tsingas,  Manager,  Physical  Trading 
Desk.  Conectiv  Energy  Trading.  P.O. 
Box  6066.  Newark.  DE  19714-6066. 

A  final  decision  will  be  made  on  this 
application  afrer  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  home  page  at  http:// 
www.fe.de.gov.  Upon  reaching  the  Fossil 
Energy  home  page,  select  "Electricity 
Regulation,"  and  then  "Pending 
Procedures"  from  the  options  menus. 

Issued  in  Washington,  DC,  on  June  4.  2002. 
Anthony  J.  Como, 

Deputy  Director.  Electric  Power  Regulation, 

Office  of  Coal  &■  Power  Import/Export,  Office 

of  Coal  S- Power  Systems.  Office  of  Fossil 

Energy. 

[FR  Doc.  02-14391  Filed  6-6-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-266] 

Application  to  Export  Eiectric  Energy; 
Entergy-Kocti  Trading,  LP 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

summary:  Entergy-Koch  Trading,  LP 
(EKT)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act.  In  this 
application  Entergy-Koch  Trading,  LP 
has  asked  for  export  authority  for  a  five 
(5)  year  term. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  8,  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7903  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  May  15.  2002,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from 
Entergy-Kock  Trading,  LP  (EKT)  to 
transmit  electric  energy  from  the  United 
States  to  Canada.  EKT  is  a  limited 
partnership  formed  imder  the  laws  of 
Delaware  with  its  principle  place  of 
business  in  Houston,  Texas.  EKT  is  a 
wholly-owned  subsidiary  of  Entergy 
Koch,  LP  (EKLP).  EKLP  owns  Energy- 
Koch  Trading,  LP,  Entergy-Koch 
Trading  Ltd.,  and  Gulf  South  Pipeline 
Company,  LP.  EKLP  is  a  privately  held 
corporation.  EKT  does  not  own  or 
control  any  electric  power  generation  or 
transmission  facilities  and  does  not 
have  a  franchised  electric  power  service 
area  in  the  United  States.  EKT  operates 
as  a  power  marketer  and  broker  of 
electric  power  at  wholesale  and  retail 
and  provides  services  in  related  areas 
such  as  fuel  supplies  and  transmission 
services. 

EKT  will  purchase  the  power  to  be 
exported  from  electric  utilities  and 
Federal  power  marketing  agencies 
within  the  United  States  and  will 
arrange  for  the  delivery  of  electric 
energy  to  Canada  over  the  existing 


international  transmission  facilities 
owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizen  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  EKT,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  cominents  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211,  385.214). 
Fifteen  copies  of  each  petition  and 
protest  should  be  filed  with  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  EKT  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-266. 
Additional  copies  are  to  be  filed  directly 
with  Monica  J.  Richards,  Attorney, 
Entergy-Koch  Trading,  LP,  20  E. 
Greenway  Plaza,  Suite  700,  Houston, 
Texas  77046. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  wiU  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  home  page  at  http:// 
www.fe.de.gov.  Upon  reaching  the  Fossil 
Energy  home  page,  select  "Regulatory' 
Programs,"  then  "Electricity 
Regulation,"  and  then  "Pending 
Proceedings"  from  the  options  menus. 


Issued  in  Washington,  DC,  on  June  4,  2002. 
Anthony  ).  Come, 

Deputy  Director,  Electric  Power  Regulation, 

Office  of  Coal  &■  Power  Import/Export,  Office 

of  Coal  &  Power  Systems,  Office  of  Fossil 

Energy. 

[FR  Doc.  02-14392  Filed  6-6-02;  8:45  am) 

BILLING  CODE  64SO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6630-1] 

Envlronmehftl  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  cind  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  {EKs)  was  published  in  FR 
dated  April  12,  2002  (67  FR  17992). 

Draft  EISs 

EBP  No.  D-COE-E30042-FL  Rating 
LO,  Broward  County  Shore  Protection 
Project,  Fill  Placement  in  Segment  II 
(Hillsboro  Inlet  to  Port  Everglades)  and 
Segment  III  (Port  Everglades  to  the  south 
County  Line),  Broward  County,  FL. 

Summary:  EPA  has  no  objections  to 
the  dredging  proposal. 

ERP  No.  D-COE-E35021-FL  Rating 
EC2,  Miami  River  Dredged  Material 
Management  Plan,  River  Sediments 
Dredging  and  Disposal  Maintenance 
Dredging,  Biscayne  Bay,  City  of  Miami, 
Miami-Dade  County,  FL. 

Summary:  EPA  supported  the 
environmental  restoration  of  the  Miami 
River  system,  but  raised  some  concerns 
about  the  potential  impacts  of  the 
restoration  proposal.  EPA  also  noted 
that  a  preliminary  appraisal  of  this 
action  would  only  be  possible  after 
assessing  how  the  chosen  contractor 
elects  to  cany  out  the  constituent 
elements  of  the  final  Request  for 
Proposals.  EPA  also  recommended  that 
a  monitoring  plan  be  developed  and 
made  part  of  any  final  project. 

ERP  No.  D-COE-f36052-ND  Rating 
EU3,  Devils  Lake  Basin  North  Dakota 
Study,  The  Reduction  of  Flood  Damages 
Related  to  the  Rising  Lake  Levels  and 
the  Flood-Prone  Areas  Around  Devils 
Lake  and  to  Reduce  the  Potential  for 
Natural  Overflow  Event,  Sheyerme  River 
and  Red  River  of  the  North,  ND. 
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Summary:  EPA  foimd  the  preliminary 
selected  outlet  alternative  to  be 
environmentally  unsatisfactory  based  on 
adverse  impacts  to  wetlands  and 
riparian  habitats,  water  quality  in  the 
Sheyeime  and  Red  Rivers,  introduction 
of  invasive  species  and  concerns  about 
meeting  the  objectives  of  the  Boundary 
Waters  Treaty  of  1909  with  Canada.  The 
DEIS  also  lacked  information  on  water 
quality  impacts  and  appropriate 
mitigation. 

ERP  No.  D-COE-K39073-CA  Rating 
EC2,  Middle  Creek  Flood  Damage 
Reduction  and  Ecosystem  Restoration 
Project,  Implementation,  Located 
between  Highway  20  and  Middle  Creek 
immediately  northwest  of  Clear  Lake, 
Lake  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  on  impacts  to 
water  quality  from  methyl  mercury 
contamination,  cultural  resources  in  the 
study  area  and  tribal  trust  resources. 

ERP  No.  D-FHW-K40250-NV  Raiing 
EC2,  Boulder  City/US  93  Corridor 
Transportation  Improvements,  Study 
Limits  are  between  a  western  boimdary 
on  US  95  in  the  City  of  Henderson  and 
an  eastern  boundary  on  US  93  west  of 
downtown  Boulder  City,  NPDES  and  US 
Army  COE  Section  404  Permits  Issuance 
and  Right-of  Way  Grant.  Clark  County. 
NV. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  to  Waters  of  the  U.S.  and  the 
potential  for  indirect  impacts  associated 
with  Alternative  D.  EPA  believes  that 
Alternative  D  is  not  the  environmentally 
preferred  alternative.  EPA 
recommended  that  coordination  occur 
before  the  Final  EIS  regarding  permit 
and  mitigation  requirements  for 
discharge  of  fill  into  Waters  of  the  U.S. 

ERP  No.  D-FRC-B03010-00  Rating 
EC2,  Islander  East  Pipeline  Project, 
Interstate  Natural  Gas  Pipeline  Facilities 
Construction  and  Operation  to  provide 
285,000  dekatherms  per  day  (Dth/d)  of 
Natural  Gas  to  Energy  Markets  in 
Connecticut,  Long  Island  and  New  York 
City,  New  Haven,  CT  and  Suffolk 
County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
project  purpose  and  need,  analysis  of 
alternatives,  wetland  and  marine 
impacts  associated  with  the  pipeline, 
and  asked  for  more  information 
concerning  water  supply  and  spill 
control  issues. 

ERP  No.  D-IBR-K31003-CA  Rating 
E02,  Imperial  Irrigation  District  Water 
Conservation  and  Transfer  Project  and 
Draft  Habitat  Conservation  Plan  (HCP). 
To  Implement  a  Grant  and  Section  10 


Permit  to  Authorize  the  Incidental  Take, 
Colorado  River,  Imperial  County,  CA. 

Summary:  EPA  endorsed  the  effort  to 
reduce  Southern  California's  use  of 
Colorado  River  water  to  California's 
legal  apportioimient  of  4.4  maf/jT  while 
minimizing  the  adverse  effects  on  urban 
and  industrial  water  use.  EPA  expressed 
objections  over  potential  impacts  to 
water  and  air  quality,  biological 
resources,  Indian  tribes,  and  potential 
cumulative  impacts  on  water  quality 
and  the  increased  probability  of  more 
frequent  and  higher  magnitude  water 
shortages  for  other  users  of  Lower 
Colorado  River  water.  EPA  requested 
that  EPA  comments  on  other  related 
water  memagement  actions  (e.g.,  the 
Colorado  River  Quantification 
Settlement  Agreement  (QSA)  and  the 
Department  of  Interior's  Implementation 
Agreement  (LA)  be  considered  together 
with  this  EIS. 

ERP  No.  D-MMS-G0201 1-00  Rating 
LO,  Gulf  of  Mexico  Outer  Continental 
Shelf  Oil  and  Gas  Lease  Sdes:  2003- 
2007.  Starting  in  2002  the  Proposed 
Central  Planning  Area  Sales  185,  190. 
194, 198,  and  201  and  Western  Planning 
Area  Sales  187,  192,  196.  and  200. 
Offshore  Marine  Environment.  Coastal 
Counties  and  Parishes  of  TX,  LA.  AL 
and  MS. 

Summary:  EPA  has  no  objections  but 
request  clarification  in  the  Final  EIS. 

ERP  No.  D1-FAA-D51026-00  Rating 
EC2.  Potomac  Consolidated  Terminal 
(PCT)  Radar  Approach  Control  Facility 
(TRACON)  Airspace  Redesign  in  the 
Baltimore-Washingtoti  Metropolitan 
Area.  Newly  Consolidated  TRACON. 
Aircraft  Performance  Improvements  and 
Emerging  PCT  Technologies,  PA  MD, 
DE,  VA,  WV  and  DC. 

Summary:  EPA  has  environmental 
concerns  regarding  noise  impacts  and 
believe  that  additional  clarification/ 
information  and  identification  of 
possible  mitigation  measures  is  needed 
in  the  Final  EIS. 

Final  EISs 

ERP  No.  F-FTA-K51041-CA  BART- 
Oakland  International  Airport 
Connector,  Extending  south  from  the 
Existing  Coliseum  BART  Station,  about 
3.2  miles,  to  the  Airport  Terminal  Area, 
Alameda  County.  CA. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  since  EPA's  previous 
concerns  were  adequately  addressed  in 
the  final  EIS. 

ERP  No.  F-MMS-A02242-00  Outer 
Continental  Shelf  Oil  and  Gas  Leasing 
Program:  From  Mid-2002  Through  Mid- 
2007,  5-Year  Schedule  Leasing  Program 
for  20  Sales  in  8  of  the  Outer 
Continental  Shelf  Planning  Areas,  AL, 
AK,  CA.  FL,  LA.  MS,  OR,  TX  and  WA. 


Summary:  EPA  has  no  objection  to  the 
action  as  proposed.  ERP  No.  F-SFW- 
L91014-WA  Icicle  Creek  Restoration 
Creek  Project,  To  Protect  and  Aid  in  the 
Recovery  of  Threatened  and  Endangered 
Fish.  Leavenworth  National  Fish 
Hatchery  (LNFH).  COE  Section  404  and 
NPDES  Permits.  Leavenworth.  WA. 

Summary:  EPA  appreciates  changes 
made  to  the  document  in  response  to 
comments  on  the  Draft  EIS.  In  future 
activities,  EPA  suggests  that  Tribal 
consultation  and  coordination  be  an 
active  element  in  any  finalized  plans 
and  management  direction  for  the 
project  area. 

ERP  No.  FS-GSA-K80037-CA  San 
Diego-United  States  Courthouse  Aimex 
Street  Project.  Site  Selection  and 
Construction.  New  Information 
concerning  Addition  of  the  Union  Street 
with  Hotel  San  Diego  Facade  and  Lobby 
Alternative.  Central  Business  District 
(CBD).  City  of  San  Diego.  San  Diego 
County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-MMS-L67008-ID  Smoky 
Canyon  Mine  Panels  B  and  C,  Proposal 
to  Mine  Phosphate  Ore  Reserves  in  the 
Final  Two  Mine  Panels,  National  Forest 
Systems  Lands  and  Federal  Mineral 
Leases.  Caribou  National  Forest.  Permits 
Issuance,  Caribou  County.  ID. 

Summary:  EPA  generally  supports  the 
agency  preferred  alternative  with  the 
additional  restriction  of  placing  the 
seleniferous  overburden  solely  in  the  pit 
backfill.  EPA  recommends  including  the 
following  information  in  the  ROD  to 
address  our  remaining  concerns:  actual 
cost  reclamation  bonding,  a 
commitment  to  update  the  reclamation 
bond  if  needed,  an  allocation  of  the 
reclamation  bond  equal  to  30%  of 
reclamation  estimates,  and  mining 
approval  contingent  on  the  development 
and  approval  of  a  complete  monitoring 
strategy  (with  quality  assurance  and 
annual  report  distribution  protocols). 

Dated:  June  4.  2002. 

Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

IFR  Doc.  02-14365  Filed  6-6-02:  8:45  am] 

BILUNG  CODE  6S0O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6629-9] 

Environmental  impact  Statamants; 
Notice  of  Avaiiabliity 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
compUance/nepa/. 
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Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  May  27,  2002  Through  May  31, 
2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020220,  Final  EIS.  AFS,  CO. 
White  River  National  Forest  Land  and 
Resource  Management  Plan  2002 
Revision,  Alternative  K  is  the  Selected 
Alternative,  Implementation,  Eagle, 
Garfield,  Gunnison,  Mesa,  Moffat, 
Pitkin,  Rio  Blanco,  Routt  and  Summit 
Coimties,  CO,  Wait  Period  Ends:  July 
08,  2002,  Contact:  Martha  Ketelle 
(970)  945-2521.  This  document  is 
available  on  the  Internet  at: 
www.fs.fed.  us/r2/whiteriver. 

EIS  No.  020221.  Final  EIS.  FHW.  H.  U.S. 
67  (FAP-310)  Expressway  from 
Jacksonville  to  Macomb 
Transportation  Improvements,  NPDES 
and  COE  Section  10  and  404  Permits, 
Morgan,  Cass,  Schuyler  and 
McDonough  Counties,  IL,  Wait  Period 
Ends:  July  08,  2002,  Contact:  Norman 
Stoner  (217)  492-4640. 

EIS  No.  020222.  Draft  EIS,  NRS.  OK. 
Rehabilitation  of  Aging  Flood  Control 
Dams  in  Oklahoma,  Authorization 
and  Funding,  OK,  Comment  Period 
Ends:  July  08,  2002,  Contact:  M. 
Darrel  Dominick  (405)  742-1227. 

EIS  No.  020223.  Final  EIS.  AFS.  MT. 
Beaverhead-DeerLodge  National 
Forest.  Noxious  Weed  Control 
Program,  Implementation,  Integrated 
Weed  Management,  Beaverhead, 
Butte-Silver  Bow,  Anaconda-Deer 
Lodge,  Granite.  Jefferson,  Powell  and 
Madison  Counties,  Dillon,  MT,  Wait 
Period  Ends:  July  08,  2002,  Contact: 
Leaf  Magnuson  (406)  683-3950. 

EIS  No.  020224.  Final  EIS.  COE.  FL. 
Lake  Tohopekaliga  Extreme 
Drawdown  and  Habitat  Enhancement 
Project,  Fish  and  Wildlife  Habitat 
Improvements,  Construction, 
Operation  and  Maintenance,  Osceola 
County,  FL,  Wait  Period  Ends:  July 
08,  2002,  Contact:  Lizabeth  Manners 
(904) 232-3923. 

EIS  No.  020225.  Final  Supplement. 
NOA,  AUantic  Tunas,  Swordfish  and 
Sharks,  Highly  Migratory  Species 
Fishery  Management  Plan,  Updated 
Information  concerning  Reduction  of 
Bycatch  and  Incidental  Catch  in  the 
Atlantic  Pelagic  Longline  Fishery, 
Atlantic  Ocean,  Gulf  of  Mexico  and 
Caribbean  Sea,  Wait  Period  Ends:  June 
28,  2002,  Contact:  Christopher  Rogers 
(301)  713-2347.  Under  Section 
1506.10(d)  of  the  Council  on 
Environmental  Quality  Regulations 
for  Implementating  the  Procedural 
Provisions  of  the  National 
Environmental  Policy  Act  the  US 
Environmental  Protection  Agency  has 


Granted  a  7-Day  Wavier  for  the  above 
EIS. 

EIS  No.  020226.  Final  EIS.  USA.  PA. 
Fort  Indiantown  Gap  National  Guard 
Training  Center,  Training  and 
Operations  Enhancement, 
Pennsylvania  National  Guard  (PANG), 
Annville,  Dauphin  and  Lebanon 
Counties,  PA,  Wait  Period  Ends:  July 
08,  2002,  Contact:  Ltc.  Richard  H. 
Shertzer  (717)  861-2548. 

EIS  No.  020227.  Draft  EIS,  BLM.  CA, 
Coachella  Valley  California  Desert 
Conservation  Area  Plan  Amendment, 
Santa  Rosa  and  San  Jacinto  Moimtains 
Trails  Management  Plan, 
Implementation,  Riverside  and  San 
Bernardino  Counties,  CA,  Comment 
Period  Ends:  September  05,  2002, 
Contact:  Elena  Misquez  (760)  251- 
4810.  This  document  is  available  on 
the  Internet  at:  www.ca.67in.gov/ 
palmsprings. 

Amended  Notices 

EIS  No.  020163.  Final  EIS.  COE,  FL, 
Cape  Sable  Seaside  Sparrow 
Protection,  Interim  Operating  Plan 
(lOP),  Alternative  7R  Final 
Recommend  Plan,  Emergency 
Sparrow  Protection  Actions, 
Implementation,  Everglass  National 
Park,  Miami-Dade  County,  FL,  Wait 
Period  Ends:  June  18,  2002,  Contact: 
Jon  Moulding  (904)  232-2286. 
Revision  of  FR  Notice  Published  on 
05/03/2002:  CEQ  Comment  Period 
Ending  06/03/2002  has  been  extended 
to  06/18/2002. 

EIS  No.  020213.  Draft  EIS.  FHW,  PA, 
Mon/Fayette  Transportation  Project, 
Improvements  from  PA  Route  51  to  I- 
376  in  Monroeville  and  Pittsburg, 
Fimding,  U.S.  Coast  Guard  Bridge 
Permit  and  COE  Section  404  Permit, 
Allegheny  County,  PA,  Comment 
Period  Ends:  August  14,  2002, 
Contact:  James  A.  Cheatham  (717) 
221-3461.  Revision  of  FR  Notice 
Published  on  05/31/2002:  Correction 
to  Contact  Telephone. 

Dated:  June  4,  2002. 
Ken  Nfittelholtz, 

Environmental  Protection  Specialist,  Office 

of  Federal  Activities. 

[FR  Doc.  02-14395  Filed  6-6-02;  8:45  am) 

BNJJNG  CODE  6S60-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0054;  FRL-7178-8] 

Region  III  UrtMn  Initiative  Grants; 
Notice  of  Availability 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  EPA  Region  III  is  announcing 
the  availability  of  approximately 
$100,000  in  fiscal  year  (FY)  2002  grant/ 
cooperative  agreement  funds  under 
section  20  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended,  (the  Act),  for  grants  to 
States  and  federally  recognized  Native 
American  Tribes  for  research,  public 
education,  training,  monitoring, 
demonstration,  and  studies.  For 
convenience,  the  term  "State"  in  this 
notice  refers  to  all  eligible  applicants. 
DATES:  In  order  to  be  considered  for 
funding  during  the  FY  2002  award 
cycle,  all  applications  must  be  received 
by  EPA  Region  III  on  or  before  July  8, 
2002.  EPA  will  make  its  award 
decisions  by  June  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fatima  El  Abdaoui,  Environmental 
Protection  Agency,  Region  III,  Mail 
Code  3WC32,  Waste  Chemicals  and 
Management  Division,  1650  Arch  St., 
Philadelphia,  PA  19103-2029; 
telephone  number:  (215)  814-2129;  fax 
number:  (215)  814-3113;  e-mail  address: 
El-Abdaoui.Fatima@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  eligible  applicants  who 
primarily  operate  out  of  and  will 
conduct  the  project  in  one  of  the 
following  Region  IH  States:  Delaware. 
District  of  Columbia.  Maryland. 
Pennsylvania,  Virginia,  and  West 
Virginia.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 
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2.  By  mail  or  in  person.  Contact  the 
person  listed  imder  FOR  FURTHER 
INFORMACTION  CONTACT. 

II.  Availability  of  FY  2002  Funds 

With  this  publication.  EPA  Region  III 
is  announcing  the  availability  of 
approximately  $100,000  in  grant/ 
cooperative  agreement  funds  for  FY 
2002.  The  Agency  has  delegated  grant 
making  authority  to  the  EPA  Regional 
Offices.  EPA  Region  III  is  responsible  for 
the  solicitation  of  interest,  the  screening 
of  proposals,  and  the  selection  of 
projects.  Grant  guidance  will  be 
provided  to  all  applicants  along  with 
any  supplementary  information  Region 
III  may  wish  to  provide.  All  applicants 
must  address  the  criteria  listed  under 
Unit  IV. B.  Interested  applicants  should 
contact  the  Regional  Urban  Initiative 
coordinator  listed  im  Unit  V.  for  more 
information. 

m.  Eligible  Applicants 

In  accordance  with  the  Act  "... 
Federal  agencies,  universities,  or  others 
as  may  be  necessary  to  carry  out  the 
purposes  of  the  act, .  .  ."  are  eligible  to 
receive  a  grant.  Eligible  Applicants  for 
purposes  of  funding  under  this  grant 
program  include  those  operating  within 
the  six  EPA  Region  III  States  (Delaware, 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  and  West 
Virginia),  and  any  agency  or 
instrumentality  of  a  Region  III  State 
including  State  universities  and  non- 
profit organizations  operating  within  a 
Region  III  State.  For  convenience,  the 
term  "State"  in  this  notice  refers  to  all 
eligible  applicants. 

IV.  Activities  and  Criteria 

A.  General 

The  goal  of  the  Urban  Initiative  Grant 
Program  is  to:  (1)  Detect  any  diversion 
of  highly  toxic  pesticides  from  the 
agriculture  sector  into  urban  areas  for 
illegal  use  indoors;  (2)  identify  any 
ongoing  misuse  of  agricultural 
pesticides  in  urban  and  residential 
commimities;  and  (3)  prevent  futvu-e 
diversion  and  structural  application  of 
pesticide  misuse  through  compliance 
assistance  and  education. 

B.  Criteria 

'  Proposals  will  be  evaluated  based  on 
the  following  criteria: 

1.  Qualifications  and  experience  of 
the  applicant  relative  to  the  proposed 
project. 

•  Does  the  applicant  demonstrate 
experience  in  the  filed  of  the  proposed 
activity? 

•  Does  the  applicant  have  the 
properly  trained  staff,  facilities,  or 


infrastructure  in  place  to  conduct  the 
project? 

2.  Consistency  of  applicant's 
proposed  project  with  the  risk  reduction 
goal  of  the  Urban  Initiative. 

3.  Provision  for  a  quantitative  or 
qualitative  evaluation  of  the  project's 
success  at  achieving  the  stated  goals. 

•  Is  the  project  designed  in  such  a 
way  that  it  is  possible  to  measure  and 
document  the  results  quantitatively  and 
qualitatively? 

•  Does  the  applicant  identify  the 
method  that  will  be  used  to  measure 
and  document  the  project's  results 
quantitatively  and  qualitatively? 

•  Will  the  project  assess  or  suggest  a 
means  for  measuring  progress  in 
reducing  risk  associated  with  the  use  of 
pesticides? 

4.  Likelihood  the  project  can  be 
replicated  to  benefit  other  communities 
or  the  product  may  have  broad  utility  to 
a  widespread  audience.  Can  this  project, 
taking  into  account  typical  staff  and 
financial  restraints,  be  replicated  by 
similar  organizations  in  different 
locations  to  address  the  same  or  similar 
problem? 

C.  Program  Management 

Awards  of  FY  2002  funds  will  be 
managed  through  EPA  Region  III. 
Quality  Management  Plans  and  Quality 
Assurance  Project  Plans  may  be 
required,  depending  on  the  nature  of  the 
project  and  the  data  collected.  Contact 
your  Regional  Urban  Initiative 
coordinator  for  more  information  about 
this  requirement. 

D.  Contacts 

Interested  applicants  must  contact  the 
appropriate  EPA  Regional  Urban 
Initiative  coordinator  listed  under  Unit 
V.  to  obtain  specific  instructions, 
regional  criteria,  and  guidance  for 
submitting  proposals. 

V.  Region  III  Urban  Initiative  Program 
Contact 

Region  III:  (Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia),  Dr.  Fatima 
El  Abdaoui,  (3WC32),  1650  Arch  St.. 
Philadelphia.  PA  19103;  telephone  (215) 
814-2129;  e-mail  address:  El- 
Abdaoui .  Fatima@epa.gov . 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

Under  the  Agency's  current 
interpretation  of  the  definition  of  a 
"rule,"  grant  solicitations  such  as  this 
which  are  competitively  awarded  on  the 
basis  of  selection  criteria,  are  considered 
rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA.  5  U.S.C.  801  et  seq..  as  added  by 


the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rules  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

Environmental  protection,  Pesticides, 
Risk  reduction. 

Dated:  May  21.  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Adminstrator,  Region  HI. 
[FR  Doc.  02-14211  Filed  5-6-02:  8:45  am] 
BILUNO  COOe  6660-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-2002-0024;  FRL-7178-7] 

L^ad-Baaed  Paint  Activitiea  in  Target 
Houaing  and  Child-Occupied  Facllltiaa; 
State  of  Colorado  Authorization  of 
Lead-Baaad  Paint  Activitiea  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  final  approval  of  the 
State  of  Colorado  Lead-Based  Paint 
Activities  Program. 

SUMMARY:  On  September  28,  2001.  the 
State  of  Colorado  submitted  a  self- 
certification  letter  stating  that 
Colorado's  Lead-Based  Paint  Abatement 
Program  meets  the  requirements  for 
approval  of  a  State  program  under 
section  404  of  TSCA  and  that  Colorado 
has  the  legal  authority  and  ability  to 
implement  the  appropriate  elements  to 
enforce  the  program.  The  State  program 
will  administer  and  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  child-occupied  facilities  under 
section  402  of  the  Toxic  Substances 
Control  Act  (TSCA).  Today's  notice 
announces  the  authorization  of  the  State 
of  Colorado  Lead-Based  Paint  Activities 
Program  to  apply  in  the  State  of 
Colorado  effective  September  28,  2001. 
DATES:  The  Lead-Based  Paint  Activities 
Program  authorization  was  granted  to 
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the  State  of  Colorado  effective  on 
September  28,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Combs,  Regional  Toxics  Team 
Leader,  Environmental  Protection 
Agency,  Region  Vni,  999  18th  St.,  Suite 
300.  8P-P3T,  Denver,  CO  80202-2466; 
telephone:  303-312-6021;  e-mail 
address:  combs.dave@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.]  by  adding  Title  IV 
(15  U.S.C.  2681-92),  titled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  (15  U.S.C.  2682) 
authorizes  and  directs  EPA  to 
promulgate  final  regidations  governing 
lead-based  paint  activities  in  target 
housing,  public  and  commercial 
bmldings,  bridges  and  other  structiues. 
Those  regulations  are  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
individuals  engaged  in  these  activities 
are  certified  and  follow  documented 
work  practice  standards.  Under  section 
404  (15  U.S.C.  2684),  a  State  may  seek 
authorization  from  EPA  to  administer 
and  enforce  its  own  lead-based  paint 
activities  program. 

On  August  29,  1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745,  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  Pursuant  to  section 
404(h)  of  TSCA  (15  U.S.C.  2684(h)),  EPA 
is  to  establish  the  Federal  program  in 
any  State  or  Tribal  Nation  without  its 
own  authorized  program  in  place  by 
August  31,  1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA,  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745,  subpart  Q)  provide  the  detailed 


requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

On  December  21,  1998,  the  State  of 
Colorado  submitted  an  application  for 
EPA  interim  approval  to  administer  and 
enforce  the  training  and  certification 
requirements,  training  program 
accreditation  requirements,  and  work 
practice  standards  for  lead-based  paint 
activities  in  target  housing  and  child- 
occupied  facilities  under  section  402  of 
TSCA.  Colorado  provided  a  self- 
certification  letter  stating  that  its 
program  is  at  least  as  protective  of 
human  health  and  the  environment  as 
the  Federal  program  and  it  possesses  the 
legal  authority  and  ability  to  implement 
the  appropriate  elements  necessary  to 
receive  interim  enforcement  approval. 
Based  upon  the  State's  self-certification, 
Lead-Based  Paint  Activities  Interim 
Program  Authorization  was  granted  to 
the  State  of  Colorado  effective  on 
December  21, 1998. 

On  September  7, 1999  (64  FR  48618) 
(FRL-6099-1),  EPA  published  a  notice 
in  the  Federal  Register  granting  interim- 
approval  of  the  Colorado  TSCA  section 
402/404  Lead-Based  Paint  Accreditation 
and  Certification  Program.  Full-approval 
was  not  granted  at  the  time  due  to  the 
State  of  Colorado's  Environmental  Audit 
Privilege  and  Penalty  Immunity  Statute, 
sometimes  known  as  S.B.  94-139 
(codified  at  sections  13-25-126.5, 13- 
90-107(l)(j),  and  25-1—114-5,  C.R.S.). 
This  statute  impaired  the  State's  ability 
to  fully  administer  and  enforce  the  lead- 
based  paint  program.  Interim 
compliance  and  enforcement  approval 
was  granted  to  provide  the  State  the 
opportunity  to  address  problems  and 
issues  associated  with  its  Environmental 
Audit  Privilege  and  Penalty  Immunity 
Statute.  Diuing  the  2000  Legislative 
Session,  the  Colorado  State  Legislature 
amended  the  State's  Environmental 
Audit  Privilege  and  Immunity  Statute. 
On  May  30,  2000,  EPA  and  the  State  of 
Colorado  signed  a  Memorandum  of 
Agreement  resolving  all  of  the  issues 
with  the  State's  Environmental  Audit 
Privilege  and  Immimity  Statute.  Based 
upon  the  revised  Statute  and  the 
Memorandum  of  Agreement  between 
Colorado  and  EPA,  the  legal  barriers  for 
final  EPA  approval  of  Colorado's  Lead 
Based  Paint  Abatement  and  Certification 
Program  have  been  removed. 

Notice  of  Colorado's  application,  a 
solicitation  for  public  comment 
regarding  the  application,  and 
background  information  supporting  the 
application  was  published  in  the 
Federal  Register  of  March  6,  2002  (67 
FR  10205)  (FRL-6823-2).  As 
determined  by  EPA's  review  and 
assessment,  Colorado's  application 


successfully  demonstrated  that  the 
State's  Lead-Based  Paint  Activities 
Program  achieves  the  protectiveness  and 
enforcement  criteria,  as  required  for 
Federal  authorization.  Furthermore,  no 
public  comments  were  received 
regarding  any  aspect  of  Colorado's 
application. 

n.  Federal  Overfiliiig 

TSCA  section  404(b),  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

m.  Withdrawal  of  Authorization 

Pursuant  to  TSCA  section  404(c),  the 
Administrator  may  withdraw  a  State  or 
Tribal  lead-based  paint  activities 
program  authorization,  after  notice  and 
opportixnity  for  corrective  action,  if  the 
program  is  not  being  administered  or 
enforced  in  compliance  with  standards, 
regulations,  and  other  requirements 
established  imder  the  authorizatioti.  The 
procedures  EPA  will  follow  for  the 
withdrawal  of  an  authorization  are 
found  at  40  CFR  745.324(1). 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  14.  2002. 
Robbie  E.  Roberts, 

Regional  Administrator.  Region  VIII. 

[FR  Doc.  02-14369  Filed  6-6-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0021;  FRL-7182-4] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and  ■ 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
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premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review. and  the  receipt  of  notices 
of  com^iencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  ft-om  April  18,  2002  to 
May  2,  2002,  consists  of  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  nevy 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  diu-ing  this  time 
period.  The  "S"  and  "G"  that  precede 
the  chemical  names  denote  whether  the 
chemical  idenity  is  specific  or  generic. 
DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-2002-0021  and 
the  specific  PMN  number,  must  be 
received  on  or  before  July  8,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPPT-2002-0021  and  the  specific  PMN 
niunber  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Acting  Director, 
Office  of  Program  Management  and 
Evaluation,  Office  of  Pollution 
Prevention  and  Toxics  (7401M), 
Environmental  Protection  Agency,  1200 
Feimsylvania  Ave.,  NW..  Washington, 
DC  20460;  telephone  number:  (202) 
554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 


1.  Electronically.  You  may  obtain 
copies  of  this  dociunent  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 


"Laws  and  Regulations","  Regulations 
and  Proposed  Rules,  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPPT- 
2002-0021.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  any  test 
data  submitted  by  the  Manufacturer/ 
Importer  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center.  North  East  Mall  Rm.  B-607, 
Waterside  Mall.  401  M  St..  SW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  of  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPPT-2002-0021  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington.  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov."  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 


consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  ID  number  OPPT-2002-0021  and 
the  specific  PMN  number.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit,  to  the  Agency? 

Do  not  submit  any  infonnation 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  infonnation  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  commeot  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity, 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 
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n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufactiire 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 


covers  the  period  from  April  18,  2002  to 
May  2,  2002,  consists  of  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 


as  described  in  Unit  II.  to  access 
additional  non-CBI  information  that 
may  be  available.  The  "S"  and  "G"  that 
precede  the  chemical  names  denote 
whether  the  chemical  idenity  is  specific 
or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  diuing  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


1.  48  Premanufacture  Notices  Received  From:  04/18/02  to  05/02/02 

Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-02-0570 

04/18/02 

07/17/02 

CBI 

(S)  Resin  for  wood  floor  coating 

(G)  Polyamide  polyurethane 

P-02-0571 

04/18/02 

07/17/02 

CBI 

(S)    Emulsifier    used    in   formulating 
metalwori(ing  coolants 

(S)  Fatty  acids,  Ci^-i8  and  Ci8-un- 
saturated,  branched  and  linear,  re- 
action products  with 
diisopnjpanolamine 

P-02-0572 

04/18/02 

07/17/02 

CBI 

(G)  Polynfter  powder  for  dry  mortar 
applications 

(G)  Water  soluble  anionic  acrylic  co- 
polymer 

P-02-0573 

04/18/02 

07/17/02 

CBI 

(S)  Curing  agent  for  epoxy  coating  for 
automotive  and  flooring 

(G)  Cycloallphatic  amine  adducts 

P-02-0574 

04/18/02 

07/17/02 

CBI 

(S)  Electrodeposition  coating  for  me- 
tallic substrates 

(G)  Amine  functional  epoxy  based 
resin  salted  with  an  organic  acid 

P-02-0575 

04/18/02 

07/17/02 

CBI 

(G)  Non-dispersive  use 

(G)  Acrylic  additive 

P-02-0576 

04/19/02 

07/18/02 

Piedmont  Chemical  In- 
dustries i,  LLC 

(S)  Cotton  softener 

(S)  Fatty  acids,  C16-18  and  Cis-un- 
saturated,  branched  and  linear, 
mixed  esters  with  Cig-unsaturated 
fatty  acid  dimers  and  polyethylene 
glycol 

P-02-0577 

04/19/02 

07/1 8«)2 

CBI 

(S)  Industrial  uv/eb  coatings  and  inks 

(G)  Amine  acrylate  ester 

P-02-0584 

04/19/02 

07/1 8«)2 

Piedmont  Chemical  In- 

(S) Dyeing  assistant  for  polyester  and 

(S)  Fatty  acids,  Cr6-i8  and  Cig-un- 

dustries  1.  LLC 

nylon 

saturated,  branched  and  linear, 
esters  with  polyethylene  glycol 

P-02-0585 

04/22A)2 

07/21/02 

The  Dow  Chemical 
Company 

(G)  Grinding  Aid  and  Intermediate 

(S)  2-propanol,  1 -[bis(2-hydroxy- 
ethyl)amino]- 

P-02-0586 

04/22/02 

07/21/02 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  polymer 

P-02-0593 

04/18/02 

07/17/02 

Houghton  Inter- 
national, Inc. 

(S)  Lubricant  additive/emulsifier 

(S)  Fatty  acids,  C16-18  and  Ci8-un- 
saturated,  branched  and  linear, 
compounds  with 
triisopropanolamine 

P-02-0594 

04/18/02 

07/17/02 

Houghton  Inter- 
national, Inc. 

(S)  Lubricant  additive/emulsifier 

(S)  Fatty  acids,  Ci6-i8  and  Cig-un- 
saturated,  branched  and  linear, 
compounds  with 
diisopropanolamine 

P-02-0595 

04/22/02 

07/21/02 

CBI 

(G)  Non-dispersive  use 

(G)  Epoxy-amine  adduct  salt 

P-02-0596 

04/22/02 

07/21/02 

CBI 

(G)  Non-dispersive  use 

(G)  Epoxy-amine  adduct  salt 

P-02-0597 

04/22/02 

07/21/02 

CBI 

(G)  Lubricant  additive 

(G)  AII<ylamidocarboxylic  acid, 
alkanolamine  salt 

P-02-0598 

04/22/02 

07/21/02 

CBI 

(G)  Lubricant  additive 

(G)  Alkylamldocartx>xylic  acid,  sub- 
stituted aliphatic  amine  salt 

P-02-0599 

04/22/02 

07/21/02 

CBI 

(G)  Non-dispersive  use 

(G)  Blocked  artomatk:  isocyanate 

P-02-0600 

04/22/02 

07/21/02 

Solutia  Inc. 

(S)  Binder  for  industrial  coatings 

(G)  Acrylate  modified  alkyd  resin 

P-02-0601 

04/22/02 

07/21/02 

Soiutia  Inc 

(S)  Resin  for  industrial  paints 

(G)  Acrylk:  copolymer 

P-02-0602 

04/23/02 

07/22A)2 

Arch  Chemicals,  Inc. 

(S)  Component  in  a  photoresist  for- 
mulation to  be  used  in  the  manu- 
facture of  semiconductor  and  re- 
lated devices 

(G)  Derivatized  ethoxylated  poly- 
styrene resin 

P-02-0603 

04/23/02 

07/22A)2 

CBI 

(G)  Binder 

(G)  Acrylk:  copolymer 

P-02-0604 

04/23/02 

07/22/02 

CBI 

(G)  Binder 

(G)  Acrylic  copolymer 
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I.  48  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  04/18/02  TO  05/02/02— Continued 


Case  No. 


^-02-0605 
P-02-0606 

P-02-0607 

P-02-0608 
P-02-0609 
P-02-0610 
P-02-061 1 

P-02-0612 

P-02-H0613 
P-02-061 4 
P-02-061 5 
P-02-061 6 


P-02-061 7 
P-02-061 8 
P-02-061 9 

P-02-0620 

P-02-0621 

P-02-0622 

P-O2^0623 

P-02-0624 

P-02-0625 
P-02-0626 
P-02-0627 
P-02-0628 


I '-02-0629 


Received 
Date 


04/23/02 
04/23/02 

04/23/02 

04/24/02 
04/25/02 
04/25/02 
04/26/02 

04/29/02 

04/29/02 
04/29/02 
04/29/02 
04/29/02 


04/29/02 
04/29/02 
04/29/02 

04/30/02 

04/30/02 

05/01/02 

05/01/02 

05/01/02 

05/02/02 
05/02/02 
05/02/02 
05/02/02 

05/02/02 


Projected 

Notice 
End  Date 


07/22/02 
07/22/02 

07/22/02 

07/23/02 
07/24/02 
07/24/02 
07/25/02 

07/28/02 

07/28/02 
07/28/02 
07/28/02 
07/28/02 


07/28/02 
07/28/02 
07/28/02 

07/29/02 

07/29/02 

07/30/02 

07/30/02 

07/30/02 

07/31/02 
07/31/02 
07/31/02 
07/31/02 

07/31/02 


Manufacturer/Importer 


CBI 
CBI 

CBI 

CBI 

3M  Company 

CBI 

Hk;kory  Springs  MFG. 

Co. 
CBI 

CBI 

Solutia  Inc. 
Solutia  Inc. 
CBI 


Solutia  Inc. 

CBI 

Alt>erdingk  Boley  Inc. 

Cognis  Corporation 

Cognis  Corporation 

Bedoukian  Research, 

Inc. 
CBI 

CBI 

CBI 
CBI 
CBI 
CBI 

CBI 


Use 


G)  Binder 

G)  Plastics  additive 

G)  Plastics  additive 

G)  Open,  non-dispersive  use 

G)  Protective  coating 

G)  Catalyst 

S)  Polyol  for  production  of  flexible 

slabstock  polyurethane  foam 
;G)  Component  of  coating  with  open 

use 
;G)  Open,  non-dispersive  (resin) 
S)  Resin  for  industrial  paints 
S)  Resin  for  industrial  paints 
G)  This  a  destructive  use  of  a  chem- 

k:al  intermediate,  to  make  a  FIFRA 

regulated  agricultural  product 
S)  Resin  for  industrial  paints 
S)  Hardener  for  expoxy  resins 
S)  Coating  additive  for  wood  and 

plastic  substrates 
S)  Stabilization  of  pigments  in  paints 

and  coatings 
S)  Stabilization  of  pigments  in  paints 

and  coatings 
S)  Chemk^l  intennediate 

G)  Textile  colorant 

G)  Textile  colorant 

S)  Specialty  grease  thickener 
^S)  Specialty  grease  thickener 
[G)  Open,  non-dispersive  use 
[S)  Ingredient  In  fragrance  compound 


(G)  Grooming  aid 


Chemk^l 


(G)  Acrylic  copotymer 

(G)  Poly(oxyalkylene)  aromatk;  amine 
colorant 

(G)  Poly(oxyalkylene)  aromatk;  amine 
cotorant 

(G)  Hydroxy  functional  oligomer 

(G)  Fluorochemlcal  urethane 

(G)  Multi-metal  oxide  compourxl 

(G)  Polyisocyanate  polyaddition  prod- 
uct 

(G)  Ptiosphatized  aromatk:  epoxy 
polymer 

(G)  Polyacrylate  resin 

(G)  Acrylic  copolymer 

(G)  Acrylk:  copolymer 

(G)  Halogenated  heterbcydc  car- 
boxylk:  acid  derivative 

(G)  Acrylic  copolymer 

(G)  Derivatives  of  methytimidazole 

(G)  Urethane  acrylate  copolymer 

(G)  Polyester  polyurethane 

(G)  Polyester  polyurethane 

(G)  Branched  alkerxMte 

(G)  Substituted  cyan  acetk;  ackj 
butylester  and  butoxyethylester 

(G)  Substituted  cyan  acetic  ackJ 
butylester  and  butoxyethylester 

(G)  Aromatic  substituted  diurea 

(G)  Aromatic  substituted  diurea 

(G)  Acrylic  polymer 

(S)       1 ,2-propanediol,      2-methyl-3- 
[[(1r,2s.5r)-5-methyl-2-(1- 
methylethyl)  cyclohexyljoxy)- 

(G)  Substituted  ammo  acid 


In  table  II,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 


the  Notices  of  Commencement  to 
manufacture  received: 


II.  16  Notices  of  Commencement  From:  04/18/02  to  05/02/02 


Case  No. 


P-01-0158 
P-01-0543 
P-01-0567 
P-01-0570 
P-01-0583 
P-01-0629 

P-01-0777 
P-01-0780 

P-01-0872 

P-01-0919 
P-02-0029 

P-02-0031 


Received  Date 


04/23/02 
04/23/02 
04/29/02 
04/18/02 
04/18/02 
04/23/02 

04/23/02 
04/23/02 

05A)1/02 

04/25/02 
04/19/02 

04/24/02 


Commencement/ 
Import  Date 


03/07/02 
01/18/02 
04/16/02 
04/14/02 
04/15/02 
03/12/02 

11/20/01 
03/20/02 

04/05/02 

04/22/02 
03/13/02 

04/22/02 


Chemical 


(S)  Xanthylium,  3,6-bls[(2,6-dimethylphenyl)amino]-9-(2-sulfophenyl)-,  inner  salt 

(G)  Substituted  carbopolycycle  heteropolycycle  substituted  sulfo  heteropolycycle 

(G)  Phenolic  resin 

(G)  Diacrylate  monomer 

(G)  Triazlne  derivative 

(G)  Formaldehyde,  reaction  product  with  an  alkylated  phenol  and  an  aliphatic 

amine 
(G)  Ammonium  ftuorotx>rate 
(S)        2,5-furandlone        (9cl)        polymer        with        alpha-hydro-omega- 

hydroxypoly(oxy(methyl-1,2-ethanedlyl))  and  1 ,2-propanediol 
(G)   Alkenolc   acid,    polymer   with   vinyl   alkyl   lactam,    alkenamlde.    alkenyt 

propanesulfonic  acid,  neutralized. 
(G)  Tetramine  pyrimidine  derivative 
(S)     Lignosulfonic     acid,     ethoxylated,     compds.     with     polyaniline,  -  p- 

toluenesulfonates 
(S)  Cyclohexan-1-ol,  1-methyl-3-(2-methylpropyl)- 
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II.  16  NOTICES  OF  Commencement  From:  04/18/02  to  05/02/02— Continued 

> 

Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemicat 

P-02-0035 

P-02-0133 
P-02-0144 
P-02-0215 

04/30/02 

04/18/02 
04/30/02 
04/23/02 

04/05/02 

04/12/02 
04/24/02 
04/15/02 

(S)    Ethanaminium,    n-ettiyl-2-hydroxy-n,n-bis(2-hydroxyethyl)-,     mono-    and 

diesters  with  branched  and  linear  Ci6.i8  and  Ci8-unsatutated,  fatty  acids,  et 

sulfates  (salts) 
(G)  Benzofuranone  derivative 
(G)  Chromophore  substituted  polyoxyalkylene 
(S)      1 ,3-ben2enedicartx)xylic     acid,      5-hydroxy-,      polymers     with     3-(4- 

aminophenoxy)   benzenamine,   3-carboxy-1-cyano-1-methylpropyl-tem)inated 

acrylonitrile-butadiene  polymer  and  isophthalic  acid 

List  of  Subjects   . 

Environmental  protection.  Chemicals, 
Premanufacturer  notices. 

Dated:  May  30.  2002. 
Mary  Louise  Hewlett, 

Acting  Director.  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

(FR  Doc.  02-14370  Filed  6-6-02;  8:45  am) 

BiUMG  COOE  8a«0-«0-S 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments'conceming 
FEMA  forms  81-68,  Commimity  Visit 
Report  (CAV)  and  81-69,  Commimity 


Contact  Report  (CAC)  used  to  gather 
information  about  the  floodplain 
management  activities  of  communities 
that  participate  in  the  National  Flood 
Insurance  Program. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Act  of  1968 
established  the  NFIP.  Section  1315  of 
the  Act  requires  the  adoption  of 
permanent  land  use  and  control 
measures,  which  is  consistent  with  the 
comprehensive  criteria  of  land 
management  and  use,  imder  section 
1361.  44  CFR  59.24  establishes 
requirements  for  continued  eligibility  to 
participate  in  the  NFIP  based  upon 
implementing  an  adequate  commimity 
based  floodplain  management  program. 
The  information  gathered  on  FEMA 
Forms  81-68.  Community  Visit  Report 
(CAV)  and  81-69,  Community  Contact 
Report  (CAC)  is  used  to  evaluate  the 
adequacy  of  a  community's  floodplain 
management  program,  as  it  relates  to 
continued  participation  in  the  NFIP. 

Collection  of  Information 

Title:  Effectiveness  of  a  Community's 
Implementation  of  the  NFIP, 
Commimity  Assistant  Contact  (CAC) 
Report  and  Community  Assistant  Visit 
(CAV)  Report. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 


OMB  Number:  3067-0198. 

Form  Numbers:  FEMA  Form  81-68, 
Conmiunity  Contact  Report  (CAC); 
FEMA  Form  81-68,  Community  Visit 
Report  (CAV). 

Abstract:  FEMA's  Community 
Assistant  Program  (CAP)  is  designed  to 
assure  that  conununities  participating  in 
the  NFIP  are  achieving  the  flood  loss 
reduction  objectives  of  the  program.  The 
CAP  also  provides  needed  floodplain 
management  assistance  services  to  NFIP 
communities  to  identify,  prevent,  and 
resolve  floodplain  management  issues 
before  they  develop  into  problems 
requiring  enforcement  actions.  The 
Community  Assistant  Contact  (CAC)  is 
a  telephone  contact  or  brief  visit  with  a 
NFIP  community  to  determine  if 
program-related  problems  exist  and 
offer  assistance.  The  Community 
Assistant  Visit  (CAV)  is  a  scheduled 
visit  with  a  NFIP  community  for  the 
purpose  of  conducting  a  comprehensive 
assessment  of  the  community's 
floodplain  management  program  and  to 
assist  the  community  in  understanding 
the  NFIP  and  its  requirements  and 
implementing  effective  flood  loss 
reduction  measures. 

Affected  Public:  Federal  Government 
and  State,  Local  and  Tribal  Government. 

Estimated  Total  Annual  Burden 
Hours: 


FEMA  fomis 

Number  of  re- 
spondents 
(A) 

Frequency  of  re- 
sponse 
(B) 

Hours  per  re- 
sponse 
(C) 

Annual  burden 

hours 

(A  X  B  X  C) 

81-68  (CAV) 

2,000 
3,000 

1  per  community 
1  per  community 

3  hours 
2  hour 

6,000 

81-69  (CAC) 

6,000 

Total 

5.000 

12,000 

Estimated  Cost.  It  is  estimated  that 
$319,920  is  the  aimualized  cost  to 
respondents  for  the  hour  burdens  for 
collecting  data.  (12.000  burden  hours  x 
$26.66  per  hour  =  $319,920.  Based  upon 
respondent  wage  of  $20.00  per  hour 
plus  33.3%  overhead  and  fringe 
benefit.) 


Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 


the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
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other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Bill  Lesser,  Program  Specialist, 
IM-MP-CA,  (202)  646-2807  for 
additional  information.  You  may 
contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
telephone  number  (202)  646-2625  or 
facsimile  number  (202)  646-3347  or  e: 
mail  muriel.Anderson@fema.gov 

II  Dated:  May  29,  2001. 
Reginald  Trujillo, 

Branch  Chief,  Program  Services  and  Systems 
Branch,  Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate. 

(FR  Doc.  02-14260  Filed  6-6-02;  8:45  am] 

BtLUNG  CODE  671S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1416-DR] 

Illinois;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  [FEMA-1416-DR1,  dated  May 
21,  2002,  and  related  determinations. 
EFFECTIVE  DATE:  May  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readihess,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  23, 
2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 


Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-14266  Filed  6-6-02;  8:45  am) 

BILUNO  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1416-DR] 

Illinois;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Illinois,  (FEMA-1416-DR), 
dated  May  21,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  May  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Illinois  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  21,  2002: 

Adams,  Bond,  Brown,  Calhoun,  Cass, 
Champaign,  Christian,  Clark,  Coles, 
Crawford,  Cumberland,  De  Witt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock, 
Iroquois,  )ersey,  Lawrence,  Logan, 
McDonough,  Macon,  Macoupin,  Mason, 
Menard,  Montgomery,  Morgan,  Moultrie, 
Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Vermilion  and  Wabash  Counties  for 
Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant  • 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-14267  Filed  6-6-02;  8:45  am] 

BILUNG  CODE  671S-02-i> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1413-OR] 

Michigan;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Michigan,  [FEMA-1413-DR), 
dated  May  6.  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  May  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness.  Response  and 
Recovery  and  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-2705 
or  Rich. Robuck® fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Michigan  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6.  2002: 

Iron  County  and  the  Keweenaw  Bay  Indian 
Community  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

|oe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-14264  Filed  6-6-02;  8:45  am) 

BILUNG  CODE  6718-02-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1412-OR] 

Missouri;  Amendment  No.  4  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri,  [FEMA-1412-DR), 
dated  May  6,  2002.  and  related 
determinations. 
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EFFECTIVE  DATE:  May  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Robuck.  Readiness, 
Response  and  Recovery  and  Directorate, 
Federal  Emergency  Management 
Agency,  Washington,  DC  20472,  (202) 
646-2705  or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,  2002: 

Carroll.  Chariton,  Christian,  Clark,  Cooper, 
Grundy.  Howard,  Lewis,  Linn.  Mercer,  Polk, 
Scotland,  Schuyler,  and  Sullivan  Counties 
for  Public  Assistance. 

Dent,  Iron,  Ripley,  Texas  and  Wayne 
Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 

Camden.  Cedar,  Christian,  Greene, 
Hickory,  Jasper,  Laclede,  McDonald, 
Mississippi,  New  Madrid,  Newton,  Pemiscot, 
Polk,  Scott,  Stone,  Vernon  and  Wright 
Counties  for  Individual  Assistance. 

Barry,  Barton,  Dade,  Dallas.  Lawrence, 
Taney,  and  Webster  Counties  for  Individual 
Assistance  (already  designated  for  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

foe  M.  Allbaugh, 

Director. 

(FR  Doc.  02-14263  Filed  6-6-02;  8:45  am] 

BHJJNG  cooe  a71»-(»-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1415-OR] 

New  York;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York,  [FEMA-1415-DR1, 
dated  May  16,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  May  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Robuck,  Readiness,  Response  and 


Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  Rich.Robuck®fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  16,  2002: 

The  counties  of  Franklin,  Hamilton, 
Warren,  and  Washington  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

IFR  Doc.  02-14265  Filed  6-6-02;  8:45  am) 

BHJJNG  COOE  cna-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1410-OR] 

West  Virginia;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia  (FEMA-1410-DR),  dated  May 
5,  2002,  and  related  determinations. 
EFFECTIVE  DATE:  May  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  20, 
2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
fof  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 


Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugli, 

Director. 

[FR  Doc.  02-14261  Filed  6-6-02;  8:45  am] 

BILUNG  COOE  6718-02-? 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIMA-1410-OR] 

West  Virginia;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia,  (FEMA-1410- 
DR),  dated  May  5,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  May  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  May 
5.  2002: 

Summers  County  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individu^  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
)oe  M.  Allbaugh, 
Director. 
[FR  Doc.  02-14262  Filed  6-6-02;  8:45  am] 

BIUJNQ  COOE  e71S-02-P 


FEDERAL  HOUSING  HNANCE  BOARD 

Sunshine  Act  Notice  Announcing  an 
Open  iMeeting  of  the  Board 

Time  and  Date:  10  a.m.,  Wednesday, 
June  12,  2002. 
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Place:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board  1777  F 
Street,  NW.,  Washington,  DC  20006. 

Status:  The  entire  meeting  will  be 
open  to  the  public. 

Matter  to  oe  Considered  During 
Portions  Open  to  the  Public: 

•  Federal  Home  Loan  Bank  of 
Cincinnati  Capital  Plan  (Tentative) 

•  Federal  Home  Loan  Bank  of  Dallas 
Capital  Plan 

•  Federal  Home  Loan  Bank  of 
Chicago  Capital  Plan  (Tentative) 

•  Federal  Home  Loan  Bank  of  San 
Francisco  Capital  Plan 

•  2002  Designation  of  Federal  Home 
Loan  Bank  State  Directorships 

•  Proposed  Rule:  Affordable  Housing 
Program 

Contact  Person  for  More  Information: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

James  I.  Bothwell, 

Managing  Director. 

(FR  Doc.  02-14450  Filed  6-5-02;  9:39  am] 

BILLING  CODE  672S-01-P 


FEDERAL  RESERVE  SYSTEiM 

Change  in  Bank  Control  Notices; 
AequisKion  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  Jime  24, 
2002 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAime  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Miimeapolis,  Miimesota 
55480-0291: 

1.  Charles  Harley  Johnson.  North 
Oaks,  Minnesota;  to  acquire  voting 
shares  of  The  EastBank  Corporation, 
Miimeapolis,  Miimesota,  and  thereby 
indirectly  acquire  voting  shares  of 
EastBank,  Minneapolis,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  3,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-14247  Filed  6-6-02;  8:45  am] 

BILLING  COOE  6210-01-« 


FEDERAL  TRADE  COMMISSION 

Granting  of  Requests  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

* 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  urith  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  # 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERIMINATION— 04/29/2002 


20020295 
20020618 
20020655 
20020669 
20020670 
20020673 
20020679 
20020680 
20020685 
20020695 

20020696 


Solvay  S.A 

Cintas  Corporation  

Sun  Capital  Partners  II,  LP  

NKK  Corporation  

Kawasaki  Steel  Corporation 

Lincare  Inc 

General  Electric  Company 

Catholic  Health  East 

The  Procter  &  Gamble  Company 
Questor  Partners  Fund  II,  LP 


Questor  Partners  Fund  II,  LP 


Italenergia  S.p.A 

Elifin  S.A 

Rexam  PLC  

Kawasaki  Steel  Corporation 

NKK  Corporation  

Allina  Health  Systems,  Inc  „ 

Questron  Technology,  Inc 

Eastern  Mercy  Health  System  

GMP  Companies,  Inc  

Zenith  Industrial  Corporation  (debtor- 
in-possession). 

Aetna  Industrial  Corporation  (debtor- 
in-possession). 


Agora.  S.p.A. 

Omni  Services,  Inc. 

Rexam  PLC 

Kawasaki  Steel  Corporation 

NKK  Corporation 

Allina  Health  Systems,  Inc. 

Questron  Technology,  Inc. 

Eastem  Mercy  Health  System 

GMP  Companies,  Inc. 

Zenith  Industrial  Corporation  (debtor- 
in-possession) 

Aetna  Industrial  Corporation  (debtor- 
in-possession) 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 04/30/2002 


20020676 
20020677 
20020682 


UBS  AG  

UBS  AG  

Fleming  Companies,  Inc 


Danny  L.  Darby 
Gary  W.  Frazier 
Albertson's  Inc  .. 


Collegiate  Funding  Services.  L.L.C. 
Collegiate  Funding  Services,  LLC. 
Albertson's  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/01/2002 


20020663 
20020666 
20020667 
20020671 
20020672 
20020678 

20020681 
20020683 
20020691 


The  Savage  Companies 

Mr.  K.  Rupert  Murdoch 

Meredith  Corporation 

Designs,  Inc 

IMC  Global  Inc  

E.I.  du  Pont  de  Nemours  and  Com- 
pany. 

GTCR  Fund  VII,  LP 

ALLTEL  Corporation 

SuperValu  Inc 


McMoRan  Exploration  Co 

Meredith  Corporation 

Mr.  K.  Rupert  Murdoch 

Casual  Male  Corp  

McMoRan  Exploration  Co 
Liqui-Box  Corporation 


Herbert  Simon  

CenturyTel,  Inc 

Deals — Nothing  Over  a  Dollar,  LLC 


Freeport-McMoRan  Sulphur  LLC 
Meredith  Corporation 
Fox  Television  Stations,  Inc. 
Casual  Male  Corp. 
Freeport-McMoRan  Sulphur  LLC 
Liqui-Box  Corporation 

MerchantWired.  LLC 

Century  TelWireless.  Inc. 

Deals — Nothing  Over  a  Dollar,  LLC 
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Trans* 

Acquiring 

Acquired 

Entities 

20020646  

20020709  

Creative  Technology  Ltd  

DAKO  Cytomation  A/S  

3Dlabs  Inc.,  Ltd  ....." 

Cytomation  Inc 

3Dlal)s  Inc.,  Ltd. 
Cytomation  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05A)3/2002 


20020674 
20020690 
20020703 

20020711 
20020715 
20020716 
20020717 

20020689 
20020692 
20020693 
20020700 
20020701 
20020708 
20020714 


CIBER.  Inc 

Corinthian  Colleges,  Inc 

Linsalata  Capital  Partners  FurKi  IV, 
LP.. 

Italenergia  S.p.A 

Russell  V.  Umphenour,  Jr 

RTM  Inc 

RTM  Holding  Company  Inc 


John  A.  Krasula 

Allied  Capital  Corporation 
Eagle  &  Taylor  Company  . 


Italenergia  S.p.A .'. 

RTM  Restaurant  Group,  Inc 
RTM  Holding  Company  Inc  . 
RTM  Inc 


Decision  Consultants,  Inc. 
Wyo-Tech  Acquisition  Corp. 
Eagle  &  Taylor  Company  . 

CanAmera  Foods 
RTM  Restaurant  Group,  Inc. 
RTM  Holding  Company  Inc. 
RTM  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/06/2002 


NIXJHealth  Corporation  

TA/Advent  VIII,  LP 

TA  IX  LP 

Bain  Capital  VH'Coinvestment  Fund 

Silver  Lake  Partners,  LP  

CRH  pic 

Morgan  Stanley  Dean  Witter  &  Co  .. 


TechRx  Incorporated 

Ameritrade  Holding  Corporation 
Ameritrade  Holding  Corporation 
Ameritrade  Holding  Corporation 
Ameritrade  Holding  Corporation 
Martin  Marietta  Materials,  Inc.  ... 
AMR  Corporation 


TechRx  Incorporated 
Ameritrade  Holding  Corporation 
Ameritrade  Holding  Corporation 
Ameritrade  Holding  Corporation 
Ameritrade  Holding  Corporation 
Martin  Marietta  Materials,  Inc. 
AMR  Corporation 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/10/2002 

20020686  

20020712  

20020722 

Sun  Capital  Partners  II,  LP  

Heartland  Industrial  Partners,  LP 

Fleming  Companies,  Inc  

Santemedia  Group  Holding  S.a.r.l  .... 
Tradescape  Corp 

BMK  (debtor-in-possession)  

Heartland  Industrial  Partners,  LP 

Jupiter  Partners,  L.P  

BMK.  Inc. 

Newco  Holding  Company 

Core-Mark  Intemational,  Inc. 

20020725  

Vivendi  Universal,  S.A 

MediMedia  USA,  Inc. 

20020726  

E'Trade  Group,  Inc  

Mark  Huahes  Familv  Trust 

E*Trade  Group,  Inc. 

20020732 

Whitnev  V  L  P                       

Herbalife  Intemational,  Inc. 

20020739  

Goense  Bounds  &  Partners  A.  LP.  .. 
Cortec  GrouD  Fund  III.  L.P 

Zinna  Family  Trust  

L&S  Plumbing  Partnership,  Ltd. 
DRL  Holdings,  Inc. 

20020742  

American  Securities  Partners  II,  L.P. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  or  Chandra  L.  Kennedy, 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303.  Washington,  DC  20580,  (202)  326- 
3100 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

|FR  Doc.  02-14334  Filed  6-6-02;  8:45  am) 
BNJJNGCOOE  S750-01-H 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  # 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/13/2002 


20020730 

20020698 
20020719 

20020723 

20020724 
20020728 


E*Trade  Group,  Inc 


Tradescape  Corp 


Tradescape  Momentum  Holdings,  Inc. 
Tradescape  Technology  Holdings,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION-OS/1 4/2002 


Alcoa  Inc  

Eagle-Tribune  Publishing  Company 

EnCana  Corporation  , 

Solectron  Corporation  , 

Invemess/Ptioenix  Partners  LP  


Ivex  Padoging  Corporation  . 
Dow  Jones  &  Company,  Inc 


El  Paso  Corporation 

Lucent  Technologies,  Inc 

Kellstrom  Industries,  Inc.  (debtor-in-pos- 
session). 


Ivex  Packaging  Corporation 
Essex  County  Newspapers,  Inc. 
Ottoway  newspapers,  Inc. 
The  Mail  Tribune,  Inc. 
Coastal  Oil  &  Gas  Resources 
El  Paso  Production  Oil  &  Gas  Company 
Lucent  Technologies,  Inc. 
Kellstrom  Industries,  Inc.  (debtor-in-pos- 
session) 
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Trans  # 

Acquiring 

Acquired 

Entities 

TRANSACTIONS  GRANTED  EARLY  TERMINATION-05M  5/2002 

;!i)020733 

Level  3  Communications,  Inc  

Software  Spectrum,  Inc  

Software  Spectmm.  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/16/2002 

20020727  

King  Pharmaceuticals,  Inc  

Mentor  Graphics  Corporation  

Johnson  &  Johnson  

Ortho-McNeil  Pharmacentinal   tnr 

20020737 

Innoveda,  Inc  .'. 



Innoveda,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION-OS/20/2002 


20020721 
20020736 
20020747 
20020755 


Jabil  Circuit,  Inc  

GTCR  Fund  VI,  LP 

Intuit  Inc  

MBNA  Corporation  . 


Compaq  Computer  Corporation  ^ 

Robert  G.  Owens- 

CBS  Employer  Services,  Inc  

Ohio  Savings  Financial  Corporation 


Compaq  Computer  Corporation 
Millennium  Holdings  I,  LLC 
CBS  Employer  Services,  Inc. 
Ohio  Savings  Bank 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/22/2002 


20020741 

20020746 
20020758 


Morgan   Stanley   Dean   Witter  Capital 
Partners  IV,  L.P. 

General  Electric  Company 

Grupo  IMSA,  S.A.  de  C.V 


Louis  A.  Weiss  Memorial  Hospital 

Panametrics,  Inc  

Material  Sciences  Corporatk>n 


Louis  A.  Weiss  Memorial  Hospital 

Panametrics,  Inc. 

MSC  Pinole  Point  Steel  Inc. 

MSC  Pre  Finish  Metals  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/23/2002 

20020735  

Schering  Aktiengesellschaft 

Collateral  Therapeutics,  Irw  

Collateral  Therapeutics,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/24/2002 

20020744  

MiTAC  Intemational  Corp  

Arrow  Electronics,  Inc 

Gary.C.  Comer 

Amjw  Electronics,  Inc. 
Land's  Fntl   Inr 

20020790  

Sears,  Roebuck  and  Co  

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  or  Chandra  L.  Kennedy, 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  02-14335  Filed  6-6-02;  8:45  am] 

BH.UNO  CODE  6750-01-M 


FEDERAL  TRADE  COIMIMISSiON 

[File  No.  Oil  0199] 

Bayer  AG  and  Aventis  SJV.;  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
fiederal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached  ■ 
Analysis  to  Air  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 


DATES:  Comments  must  be  received  on 
or  before  July  1,  2002. 

ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Simons  or  Wallace  Easterling, 
Bureau  of  Competition,  600 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20580,  (202)  326-3300 
or  326-2936. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  §  2.34  of  the  Commission's 
rules  of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  May  30,  2002),  on  the 


World  Wide  Web,  at  '•http:// 
www.ftc.gov/os/2002/05/in dex. htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  130- 
H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  §  4.9(b)(6)(ii) 
of  the  Commission's  rules  of  practice,  16 
CFR  4.9{b)(6)(ii)). 
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Analysis  of  the  Complaint  and 
Proposed  Consent  Order  to  Aid  Public 
Comment 

I.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Orders  ("Consent 
Agreement")  from  Bayer  AG  ("Bayer") 
and  Aventis  S.A.  ("Aventis") 
(collectively  "Respondents").  The 
Consent  Agreement  is  intended  to 
resolve  anticompetitive  effects 
stemming  from  Bayer's  proposed 
acquisition  of  Aventis  QtipScience 
Holding  S.A.  ("ACS")  frtim  Aventis.  The 
Consent  Agreement  includes  a  proposed 
Decision  and  Order  (the  "Order"), 

.  which  would  require  Respondents  to 
divest  ACS's  acetamiprid,  fipronil  and 
tribufos  business,  including  its  fipronil 
production  facility  in  Elbeuf.  France. 
and  Bayer's  flucarbazone  business,  to  an 
acquirer  or  acquirers  approved  by  the 
Commission  and  in  a  manner  approved 
by  the  Commission.  The  Consent 
Agreement  also  includes  an  Order  to 
Hold  Separate  and  Maintain  Assets, 
which  requires  Respondents  to  preserve 
the  acetamiprid,  fipronil  and 
flucarbazone  operations  as  a  viable, 
competitive  and  ongoing  operation  until 
the  divestitures  are  completed. 

The  Consent  Agreement,  if  finally 
accepted  by  the  Commission,  would 
settle  charges  that  Bayer's  proposed 
acquisition  of  ACS  may  have 
substantially  lessened  competition  in 
the  markets  for  New  Generation 
Chemical  Insecticide  Active  Ingredients; 
New  Generation  Chemical  Insecticide 
Products  (including  but  not  limited  to 
(i)  crop  specific  end  uses,  (ii)  veterinary 
channel  companion  animal  flea  and  tick 
control  products  and  (ill)  non-repellent 
liquid  termiticides);  Post-Emergent 
Grass  Herbicides  for  Spring  Wheat;  and 
Cool  Weather  Cotton  Defoliants.  The 
Commission  has  reason  to  believe  that 
Bayer's  proposed  acquisition  of  ACS 
would  have  violated  Section  7  of  the 
Clayton  Act  and  Section  5  of  the  Federal 
Trade  Commission  Act,  as  alleged  in  the 

.    Commission's  proposed  complaint. 

n.  The  Proposed  Complaint 

According  to  the  Commission's 
proposed  complaint,  there  are  several 
relevant  lines  of  commerce  in  which  to 
analyze  the  effects  of  Bayer's  proposed 
acqmsition  of  ACS.  including:  (1)  New 
Generation  Chemical  Insecticide  Active 
Ingredients;  (2)  New  Generation 
Chemical  Insecticide  Products;  (3)  Post- 
Emergent  Grass  Herbicides  for  Spring 
Wheat;  and  (4)  Cool  Weather  Cotton 
Defoliants. 


The  proposed  complaint  alleges  that 
the  United  States  is  the  relevant 
geographic  market  and  section  of  the 
coimtry  within  which  to  analyze  the 
likely  effects  the  combination  of  Bayer 
and  ACS. 

A.  New  Generation  Chemical  Insecticide 
Active  Ingredients 

The  proposed  complaint  alleges  that 
relevant  lines  of  commerce  in  which  to 
analyze  the  effects  of  the  proposed 
merger  are  new  generation  chemical 
insecticide  active  ingredients  and 
related  technologies  ("New  Generation 
Chemical  Insecticide  Active 
Ingredients")  for  specific  end  use 
applications,  including  the 
development,  manufacture  and  sale  off 
insect6icides  for  use  as  non-repellent 
termiticides,  flea  control  for  companion 
animals,  and  for  use  on  an  array  of  crop 
applications  such  as  com,  cotton,  citrus, 
cole  crops,  grapes,  vegetables,  for  turf 
and  ornamental  uses,  and  as  protection 
for  seeds  and  seedlings  ("seed 
treatments").  New  Generation  Chemical 
Insecticide  Active  Ingredients  are 
chemicals  that  are  designed  to  kill 
imdesirable  insects  but  that,  unlike 
older  insecticide  active  ingredients,  are 
less  harmful  to  human  health  and  the 
environment.  These  New  Generation 
Chemical  Insecticide  Active  Ingredients 
include  imidacloprid,  acetamiprid, 
thiamethoxam,  and  other 
chloronicotinyls;  and  fipronil  and  other 
phenylpyrazoles. 

According  to  the  Commission's 
proposed  complaint.  New  Generation 
Chemical  Insecticide  Active  Ingredients 
are  used  in  applications  where  their 
characteristics  provide  superior 
performance  and  where  they  offer 
advantages  as  compared  to  older 
chemical  insecticides.  These  advantages 
include  reductions  in  the  amoimt  of 
chemical  insecticides  used  (resulting  in 
reduced  negative  impacts  on  the 
environment  and  human  health), 
reduced  risk  to  humans  and  beneficial 
insects  due  to  the  use  of  safer  chemicals 
in  comparison  to  older  chemical 
insecticides,  and  superior  control  of 
certain  undesirable  pests.  The  proposed 
complaint  alleges  that  many  of  these 
advantages  are  a  result  of  competition  in 
research  and  development.  The 
proposed  complaint  also  alleges  that 
New  Generation  Chemical  Insecticide 
Active  Ingredients  are  of  increasing 
importance  as  the  EPA  removes  older 
insecticides  from  the  market  because  of 
harmful  effects  on  human  health  and 
the  environment. 

The  proposed  complaint  alleges  that 
Bayer  and  Aventis  are  the  firms  that 
have  been  significant  competitors  in 
developing  and  commercializing  New 


Generation  Chemical  Insecticide  Active 
Ingredients;  Sjoigenta  Corporation  is  the 
only  other  firm  with  significant 
development  and  production  of  New 
Chemical  Insecticide  Active  Ingredients. 

According  to  the  Commission's 
proposed  complaint,  Bayer  and  Aventis 
are  distinguished  by  their  unique 
product  development  and 
commercialization  skills  relating  to  New 
Generation  Chemical  Insecticide  Active 
Ingredients.  The  proposed  complaint 
alleges  that  these  unique  skills  have 
prompted  competitors,  through 
licensing,  to  allow  Bayer  and  Aventis  to 
develop  products  based  on  molecules 
other  firms  have  discovered. 

The  proposed  complaint  alleges  that 
the  acquisition  would  reduce  actual, 
direct,  and  substantial  competition, 
eliminate  potential  competition, 
increase  barriers  to  entry,  reduce 
innovation  competition,  increase 
Respondents'  ability  to  exercise 
unilateral  market  power  and 
substantially  increase  the  level  of 
concentration  and  enhance  the 
probability  of  coordination  in  the  . 
relevant  markets. 

B.  New  Generation  Chemical  Insecticide 
Products 

The  proposed  complaint  alleges  that 
insecticide  products  based  on  New 
Generation  Chemical  Insecticide  Active 
Ingredients  ("New  Generation  Chemical 
Insecticide  Products")  constitute 
relevant  lines  of  commerce  in  which  to 
analyze  the  effect  of  the  proposed 
merger.  New  Generation  Chemical 
Insecticide  Products  include,  but  are  not 
limited  to,  (i)  crop  specific  end  uses, 
such  as  com,  cotton,  citrus,  cole  crops, 
grapes,  vegetables  and  seed  treatments; 
(ii)  veterinary  channel  companion 
animal  flea  control  products;  and  (iii) 
non-repellent  liquid  termiticides. 

The  proposed  complaint  alleges  tha^ 
New  Generation  Chemical  Insecticide 
Active  Ingredients  provide  New 
Generation  Chemical  Insecticide 
Products  with  advantages  over  older 
chemical  insecticide  products.  The 
proposed  complaint  alleges  that  New 
Generation  Chemical  Insecticide 
Products  are  displacing  older 
insecticide  products  as  the  EPA  removes 
or  limits  the  use  of  a  significant  number 
of  these  older  harmful  products. 

The  proposed  complaint  alleges  that 
New  Generation  Chemical  Insecticide 
Products  include  separate  relevant 
markets  based  on  the  specific 
applications  in  which  the  relevant 
products  are  used  because  the  EPA 
requires  a  separate  registration  for  each 
application  in  which  the  products  will 
be  used  and  suppliers  price  their 
products  at  different  levels  depending 
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on  the  specific  end  use  application.  The 
proposed  complaint  further  alleges  that 
New  Generation  Chemical  Insecticide 
Products  may  constitute  application 
specific  relevant  product  markets  such 
as:  Termiticides,  flea  control  for 
companion  animals,  specific  crops  or 
any  application  in  which  New 
Generation  Insecticide  Products  are 
used. 

According  to  the  proposed  complaint, 
Bayer  and  Aventis  are  the  leading  firms 
in  the  development  and 
commercialization  of  New  Generation 
Chemical  Insecticide  Products  and  own 
significant  intellectual  property  estates 
relating  to  these  products.  The  proposed 
complaint  alleges  that  Syngenta  is  the 
only  other  firm  with  significant  sales  of 
New  Generation  Chemical  Insecticide 
Products. 

According  to  the  Commission's 
proposed  complaint,  the  proposed 
transaction  would  reduce  the  number  of 
firms — from  two  to  one  in  two  relevant 
markets,  and  from  three  to  two  in  other 
relevant  markets.  The  proposed 
complaint  alleges  that  Bayer  and 
Aventis  are  the  only  firms  cxirrently 
selling  New  Generation  Chemical 
Insecticide  Products  for  non-repellent 
liquid  termiticides.  The  proposed 
complaint  also  alleges  that  Bayer  and 
Aventis  are  the  only  firms  that  have 
developed  and  sold  successful  New 
Generation  Chemical  Insecticide 
products  for  use  in  the  veterinary 
chaimel  companion  animal  flea  control 
application.  'The  proposed  complaint 
further  alleges  that  Bayer,  Aventis  and 
Syngenta  are  the  only  firms  producing 
and  selling  a  range  of  New  Generation 
Chemical  Insecticide  Products  for  a 
range  of  crop  specific  end  uses. 

According  to  the  proposed  complaint, 
the  acquisition  would  eliminate 
competition  (including  potential 
competition),  increase  barriers  to  entry, 
reduce  innovation  competition  among 
developers  of  relevant  products, 
increase  Respondents'  ability  to  exercise 
unilateral  market  power  and 
substantially  increase  the  level  of 
concentration  and  enhance  the 
probability  of  coordination  in  the 
relevant  markets. 

C.  Post-Emergent  Gmss  Herbicides  for 
Spring  Wheat 

il  According  to  the  proposed  complaint, 
erbicides  are  chemicals  designed  to 
kill  or  control  grasses  that  interfere  with 
crop  production.  The  proposed 
complaint  alleges  that  separate  markets 
for  herbicides  may  be  distinguished  by 
the  type  of  weed  controlled  (grassy 
weed  versus  broadleaf  weed)  and  the 
growth  stage  at  which  the  herbicide  is 
applied  (pre-emergent  versus  post- 


emergent).  The  proposed  complaint 
further  alleges  that  post-emergent  grass 
herbicides  for  spring  wheat  ("Spring 
Wheat  Herbicides")  is  a  relevant 
product  market  in  which  to  analyze  the 
effects  of  Bayer's  proposed  acquisition 
of  ACS. 

According  to  the  Commission's 
proposed  complaint,  Aventis  is  the 
largest  supplier  of  Spring  Wheat 
Herbicides,  accounting  for  almost  70 
percent  of  sales  in  2001.  The  proposed 
complaint  alleges  that  Aventis'  leading 
product  for  post-emergent  grass  control 
for  spring  wheat  is  Pimia,  which 
contains  the  active  ingredient 
fenoxaprop.The  proposed  complaint 
also  alleges  that  in  2001,  Bayer 
introduced  Everest,  which  contains  the 
active  ingredient  flucarbazone,  and  that 
Everest  accoimted  for  approximately  7 
percent  of  sales  in  the  market  in  that 
year. 

The  Complaint  alleges  that  the 
acquisition  would  eliminate  price 
competition,  increase  the  Respondents' 
ability  to  unilaterally  raise  price  and 
increase  the  likelihood  and  degree  of 
coordinated  interaction  among 
competitors  in  the  market  for  Spring 
Wheat  Herbicides. 

D.  Cool  Weather  Cotton  Defoliants 

According  to  the  Commission's 
proposed  complaint,  cotton  defoliants 
are  chemical  harvest  aids  designed  to 
remove  leaves  from  cotton  plants 
without  drying  them.  The  proposed 
complaint  alleges  that  separate  markets 
for  cotton  defoliants  may  be 
distinguished  by  method  of  action 
(defoliation  versus  desiccation)  and  by 
.product  efficacy  in  varying 
environmental  conditions  (cool  weather 
versus  warm  weather).  The 
Commission's  proposed  complaint 
further  alleges  that  Cool  Weather  Cotton 
Defoliants  are  necessary  for  economical 
harvesting  of  premium  grade  cotton  and 
constitutes  a  relevant  product  market  in 
which  to  analyze  the  effects  of  the 
proposed  acquisition. 

Tne  proposed  complaint  alleges  that 
Bayer  and  Aventis  are  the  only  two 
suppliers  of  Cool  Weather  Cotton 
Defoliants.  The  proposed  complaint  also 
alleges  that  both  Bayer  and  Ventis  offer 
products  containing  the  active 
ingredient  tribufos  for  cool  weather 
cotton  defoliation;  Bayer  offers  the  DEF 
product  and  Aventis  offers  the  Folex 
product. 

The  Commission's  proposed 
complaint  alleges  that  Bayer's  proposed 
acquisition  of  ACS  would  eliminate 
competition  between  Bayer  and  Aventis 
in  the  market  for  Cool  Weather  Cotton 
Defoliants  in  the  U.S.,  substantially 
increase  the  level  of  concentration, 


increase  the  likelihood  that 
Respondents  will  unilaterally  exercise 
market  power  and  increase  barriers  to 
entry.  "The  proposed  complaint  also 
alleges  that  the  proposed  acquisition 
would  increase  the  likelihood  that 
customers  of  Cool  Weather  Cotton 
Defoliants  in  the  U.S.  would  be  forced 
to  pay  higher  prices. 

E.  Barriers  to  Entry  Into  the  Relevant 
Product  Markets 

The  proposed  complaint  alleges  that 
entry  into  the  relevant  markets  for  New 
Generation  Chemical  Insecticide  Active 
Ingredients  would  require  years  of 
research,  development,  testing, 
registration  and  commercial  scale 
production  synthesis.  The  proposed 
complaint  alleges  that  entry  into  the 
New  Generation  Chemical  Insecticide 
Products  market  is  an  expensive  and 
lengthy  process  that  requires  access  to  a 
New  Generation  Chemical  Insecticide 
Active  Ingredient,  product  development 
and  EPA  review,  among  other  things. 
The  proposed  complaint  further  alleges 
that  entry  into  the  Spring  Wheat 
Herbicides  market  can  take  seven  to  ten 
years,  in  part  because  a  potential  entrant 
would  spend  substantial  time 
researching  active  molecules, 
developing  promising  molecules,  and 
implementing  the  studies  required  by 
the  EPA.  The  proposed  complaint 
alleges  that  barriers  to  entry  into  the 
Cool  Weather  Cotton  Defoliant  market 
include  distribution  barriers,  existing 
purchase  and  supply  contracts  and  EPA 
regulations. 

m.  Terms  of  the  Proposed  Order 

The  proposed  Order  is  designed  to 
remedy  the  alleged  anti-competitive 
effects  of  the  proposed  acquisition  by 
requiring  the  divestiture  of  assets 
relating  to  four  businesses:  (1) 
Acetamiprid;  (2)  fipronil;  (3) 
flucarbazone;  and  (4)  Folex  (tribufos). 
The  proposed  Order  requires 
Respondents  to  divest  the  acetamiprid. 
fipronil,  and  flucarbazone  businesses  to 
acquirer(s)  approved  by  the 
Commission,  at  no  minimimi  price,  not 
late  than  180  days  from  the  date  that  the 
Commission  accepts  the  proposed  Order 
for  public  comment.  If  this  divestiture 
does  not  occur  by  that  date,  the 
proposed  Order  allows  the  Commission 
to  appoint  a  trustee  to  sell  the 
divestitiu«  assets  or  additional  assets,  to 
acquirer(s)  approved  by  the 
Commission. 

A.  Acetamiprid 

Section  n.  of  the  proposed  Order 
requires  Respondents  to  divest  ACS's 
worldwide  assets  relating  to  the 
acetamiprid  business.  However,  the 
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proposed  Order  does  not  require  Baynr 
to  divest  the  acetamiprid  business  in 
Mexico,  South  America,  Central 
America  or  Africa  in  the  event  that 
Nippon  Soda,  the  acetamiprid  licensor, 
does  not  consent  to  the  assignment  of 
the  acetamiprid  agreements  relating 
exclusively  to  these  regions. 

Paragraph  Il.E.  of  the  proposed  Order 
permits  the  Commission-approved 
acquirer,  at  its  discretion,  to  license 
back  to  Bayer  any  intellectual  property 
that  is  not  related  primarily  to  the 
acetamiprid  business.  This  provision 
ensures  that  the  Order  will  not  prevent 
Bayer  from  obtaining  exclusive  rights  to 
develop,  make,  sell  or  import  any  new 
insecticide  products  that  are  in  the  same 
chemical  family  as  acetamiprid.  Thus, 
both  the  acquirer  and  Bayer  will  have 
the  right  to  invent,  patent,  and  develop 
new  compoimds  in  the  chemical  family 
to  which  acetamiprid  belongs. 

The  proposed  Order  also  provides 
that  if  Bayer  fails  to  divest  its  assets 
relating  to  the  acetamiprid  business 
within  the  time  and  manner  described 
above,  the  Commission  may  appoint  a 
divestiture  trustee  to  divest  those  assets 
in  a  manner  acceptable  to  the 
Commission,  or  may  require  divestiture 
of  Bayer's  assets  relating  to  the 
thiacloprid  business  at  no  minimum 
price.  The  proposed  Order  provides  that 
while  Bayer  may  obtain  a  cross-license 
to  any  intellectual  property  included  in 
the  thacloprid  business  (provided  that 
Bayer's  license  does  not  impair  the 
viability  of  the  thiacloprid  business), 
this  provision  creates  an  additional 
thiacloprid  supplier  to  compete  directly 
with  Bayer.  The  proposed  Order 
provides  that  if  Bayer  obtains  this  cross- 
license,  Bayer  can  obtain  a  supply 
agreement  of  thiacloprid  from  the 
acquirer.  Bayer  may  also  obtain  a  supply 
of  clothianidin  from  the  acquirer 
because  this  chemical  is  produced  in 
the  same  plant  that  produces 
thiacloprid.  The  Commission  must 
approve  all  such  supply  agreements, 
licenses,  and  divestitures. 

B.  Fipronil 

Section  ID.  of  the  proposed  Order 
requires  Respondents  to  divest  all  assets 
relating  to  ACS's  fipronil  business, 
including  intellectual  property,  ACS's 
production  facility  in  Elbeuf,  France, 
and  other  assets. 

Paragraph  III.D.2.  of  the  proposed 
Order  allows  Bayer  to  license  back  any 
intellectual  property  included  in  the 
fipronil  assets  for  non-agricultural  use, 
as  described  in  Definition  RR.  This 
license  back  increases  competition  in 
the  non-repellant  liquid  termiticide 
market  as  it  enables  both  Bayer  and  the 


fipronil  acquirer  to  bring  products 
containing  fipronil  to  the  market. 

Paragraph  III.E.  of  the  proposed  Order 
permits  Bayer  to  enter  into  a  supply 
agreement  with  the  Commission- 
approved  acquirer.  The  supply 
agreement  allows  the  acquirer  to  supply 
fipronil  to  Bayer  for  non-agricultural  use 
for  a  term  of  two  years,  which  may  be 
extended  subject  to  Commission 
approval.  This  supply  arrangement  may 
be  necessary  because  of  current  supply 
contracts  that  obligate  ACS  to  supply 
fipronil  to  third  parties.  The  supply 
agreement  may  also  allow  the  acquirer 
to  supply  intermediates  to  Bayer  imtil 
the  expiration  of  patents  covering  such 
intermiates.  This  may  be  necessary 
because  Bayer  may  require  the  use  of 
those  intermediates  in  the  production  of 
its  own  chemicals. 

C.  Flucarbazone 

The  proposed  Order  provides  that 
Respondents  will  divest  the 
flucarbazone  assets,  including  tangible 
and  intangible  assets  relating  too  the 
business  of  developing,  manufacturing 
and  selling  all  products  containing  the 
active  ingredient  flucarbazone 
worldwide.  The  divested  assets  exclude 
the  manufacturing  facility  in  Kansas 
City  where  flucarbazone  is 
manufactured.  This  facility  is  also  used 
to  manufacture  other  Bayer  herbicides 
that  are  not  sold  in  the  Spring  Wheat 
Herbicide  market. 

So  long  as  Bayer  divests  the  Everest 
assets  to  a  Commission-approved 
acquirer  by  the  deadline  described 
above,  the  proposed  Order  permits 
Bayer  to  exclusively  retain  its 
intellectual  property  rights  that  relate 
primarily  to  its  Olympus 
(proxycarbazone)  business.  Under  the 
license  grant  in  Paragraph  IV.C.  of  the 
proposed  Order,  both  the  Conunission- 
approved  acquirer  and  Bayer  will  have 
the  right  to  invent,  patent,  and  develop 
new  compoimds  in  the  chemical  family 
to  which  Everest  (flucarbazone)  and 
Olympus  (propoxycarbazone)  belong. 

In  order  to  guarantee  that  Bayer  will 
not  block  the  Commission-approved 
acquirer  from  operating  the  Everest 
(flucarbazone)  business,  Paragraph 
rV.C.2.  of  the  proposed  Order  prohibits 
Bayer  from  suing  the  acquirer  for  patent 
infringement  relating  to  the  acquirer's 
actions  in  developing,  making,  selling  or 
importing  any  product  containing 
flucarbazone,  except  for  those  products 
containing  propoxycarbazone  (i.e. 
Bayer's  Olympus  business). 

Paragraph  iV.E.  of  the  proposed  Order 
permits  Bayer  to  supply  the 
Commission-approved  acquirer  with 
flucarbazone  products  for  an  interim 
period  of  30  months  from  the  date  Bayer 


divests  the  Everest  (flucarbazone) 
business.  This  supply  arrangement  may 
be  necessary  because  the  acquirer  is 
unlikely  to  have  sufficient  time  to  set- 
up an  independent  capability  for 
manufacturing  flucarbazone  and 
formulating  flucarbazone-based 
products  in  time  for  the  2003  spring 
wheat  crop.  The  proposed  Order  sets  up 
parameters  for  the  supply  relationship 
between  Bayer  and  the  acquirer, 
including  requiring  Bayer  to  supply  the 
acquirer  with  sufficient  quantities  of 
flucarbazone  in  a  timely  manner  and 
requiring  Bayer  to  charge  a  reasonable 
price  that  is  based  on  its  direct  costs  of 
providing  the  acquirer  with 
flucarbzaone  and  other  related  services. 

Finally,  in  the  event  Bayer  does  not 
divest  its  Everest  (flucarbzaone) 
business  by  the  deadline  described 
above,  Sections  X.  and  XII.  of  the 
proposed  Order  require  Bayer  to 
additionally  divest  its  Olympus 
(propoxycarbazone)  business,  and  the 
plant  in  Kansas  City  where  it 
manufactures  flucarbazone  and 
propoxycarbazone,  to  a  Commission- 
approved  acquirer  that  may  not  license 
the  business  back  to  Bayer. 
Additionally,  Paragraph  XII.A.2.  of  the 
proposed  order  prohibits  Bayer  from 
suing  the  acquirer  for  patent 
infringement  relating  to  the  acquirer's 
actions  in  developing,  making,  selling  or 
importing  any  product  containing 
propoxycarbazone. 

D.  Folex 

The  provisions  in  Section  V.  of  the 
proposed  Order  requires  Respondent  to 
divest  assets  relating  to  Folex,  which 
contains  the  active  ingredient  tribufos, 
and  to  assign  ACS's  rights  under  the 
tribufos  supply  agreement  to  Am  vac 
Corporation  ("Amvac")  no  later  than 
twenty  days  from  the  date  the 
Commission  accepts  the  Consent  for 
public  comment.  Amvac  is  a 
manufacturer  that  purchases  proprietary 
molecules  from  discovery  firms  and 
commercializes  these  molecules.  Under 
the  supply  agreement,  Amvac  may 
purchase  tribufos  from  Bayer.  Amvac 
also  has  the  capability  to  manufacture 
its  own  tribufos. 

If  the  Commission,  at  the  time  that  it 
makes  the  Order  final,  notifies  Bayer 
that  it  does  not  approve  of  the  proposed 
divestiture  to  Amvac,  or  of  the  manner 
of  the  divestiture,  the  proposed  Order 
provides  that  Bayer  would  terminate  or 
rescind  the  sale  to  Amvac  and  divest  the 
Folex  business  within  180  days,  at  no 
minimum  price,  to  a  Commission- 
approved  acquirer. 
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I '.  Other  Elements  of  the  Order 

According  to  the  proposed  Order, 
Bayer  shall  provide  technical  assistance 
to  the  acquirer(s)  of  the  assets  relating 
to  the  acetamiprid,  dipronil, 
flucarbazone  and  Folex  businesses  upon 
their  request.  Because  Respondents' 
employees  have  likely  developed 
expertise  in  the  manufacture  of  these 
chemicals  and  other  operations  of  the 
businesses,  this  technical  assistance 
provision  ensures  that  the  acquirer(s) 
can  obtain  the  capability  to  operate  the 
businesses  as  efficiently  as 
Respondents. 

Section  VI.  of  the  proposed  Order 
contains  various  provisions  which  aid 
the  Commission-approved  acquirers  in 
hiring  Respondents'  employees  with 
experience  in  the  divested  businesses. 
Respondents  must  provide  the  acquirers 
with  the  names  of  these  employees  and 
access  to  personnel  files  and  other 
documents  relating  to  the  employees' 
performance.  Moreover,  for  a  subset  of 
employees  considered  to  have  a  "key" 
role  in  the  divested  businesses. 
Respondents  must  pay  such  employees 
a  bonus  if  they  accept  an  employment 
offer  from  the  acquirers  within  the  first 
thirty  days  after  the  relevant  divestiture. 

The  proposed  Order  also  provides  for 
the  Commission  to  appoint  a  monitor 
trustee  to  oversee  Bayer's  compliance 
with  the  terms  of  the  proposed  Order 
and  the  divestiture  agreements  that 
Bayer  enters  pursuant  to  the  proposed 
Order. 

The  proposed  Order  requires 
Respondents  to  provide  the 
Commission,  within  sixty  days  from  the 
date  the  Order  becomes  final,  a  verified 
written  report  setting  forth  in  detail  the 
manner  and  form  in  which  the 
Respondents  intend  to  comply,  is 
complying,  and  has  complied  with  the 
provisions  relating  to  the  proposed 
Order  and  the  Order  to  Hold  Separate 
and  Maintain  Assets.  The  proposed 
Order  further  requires  Respondent  to 
provide  the  Commission  with  a  report  of 
compliance  with  the  Order  every  sixty 
days  after  the  date  when  the  Order 
becomes  final  imtil  the  divestitures  have 
been  completed. 

According  to  the  proposed  Order, 
Bayer  shall  provide  the  Commission 
with  advance  written  notice  prior  to 
acquiring  any  interest  of  or  entering  into 
a  joint  venture  with  Merial  unless  such 
transaction  requires  notification 
pursuant  to  section  7A  of  the  Clayton 
Act,  15  U.S.C.  18a.  Merial  is  a  joint 
venture  between  Avontis  S.A.  and 
Merck.  Prior  to  the  proposed 
transaction,  ACS  supplied  fipronil  to 
Merial  for  use  in  its  Frontline  flea  and 
tick  control  product.  ACS  also  provided 


a  crop  protection  pipeline  of  new 
insecticide  molecules  that  may  have 
application  in  animal  health.  Following 
the  proposed  transaction,  Merial  may 
wish  to  reform  the  existing  research  and 
development  agreement,  or  form  a 
research  and  development  technology 
venture  with  Bayer.  Prior  notification 
will  allow  the  Commission  to 
investigate  whether  such  a  partnership 
would  have  appropriate  safeguards  to 
obteiin  the  benefits  of  joint  development 
without  negatively  impacting 
competition  in  downstream  animal 
health  products. 

F.  The  Order  To  Hold  Separate  and 
Maintain  Assets 

The  proposed  Order  to  Hold  Separate 
and  Maintain  Assets  that  is  also 
included  in  the  Consent  Agreement 
requires  that  Respondent  hold  separate 
and  maintain  the  viability  of  the 
acetamiprid,  fipronil,  and  flucarbazone 
businesses. 

IV.  Opportunity  for  Public  Comment 

The  proposed  Order  has  been  placed 
on  the  public  record  for  thirty  days  to 
receive  comments  from  interested 
persons,  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  thirty  days,  the 
Commission  will  review  the  Consent 
Agreement  and  comments  received  and 
will  decide  whether  to  withdraw  its 
agreement  or  make  final  the  Consent 
Agreement's  proposed  Order  and  Order 
to  Hold  Separate  and  Maintain  Assets. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Consent 
Agreement,  the  proposed  Order,  or  the 
Order  to  Hold  Separate  and  Maintain 
Asset  or  in  any  way  to  modify  the  terms 
of  the  Consent  Agreement,  the  proposed 
Order,  or  the  Order  to  Hold  Separate 
and  Maintain  Assets. 

By  direction  of  the  Commission. 
Benjamin  I.  Herman, 

Acting  Secretary. 

Statement  of  Commissioner  Mozelle  W. 
Thompson 

In  the  Matter  of  Bayer/ Aventis  AG,  File 
No.  Oil  0199 

Today,  I  have  joined  in  the 
Commission's  vote  to  accept  for  public 
comment  a  proposed  consent  agreement 
and  order  resolving  competitive  issues 
stemming  from  Bayer  AG's  proposed 
acquisition  of  Aventis  CropScience 
Holding  S.A.  Although  I  believe  that  in 
this  matter  the  proposed  consent 
agreement  and  order  adequately  address 
the  Commission's  concerns,  I  write 


separately  to  underscore  that  consent 
order  divestiture  provisions  for  which  a 
buyer  has  not  yet  been  identified  will 
continue  to  be  closely  scrutinized  in 
order  to  ensure  that  the  asset  package  is 
sufficient  and  that  a  qualified  buyer  will 
likely  be  found. 

The  valu6  of  having  "up  front"  buyers 
is  explained  in  the  Commission's  1999 
Divestiture  Study,'  which  reviews 
Commission  divestiture  orders  issued 
between  1990  and  1994.  This  value  has 
only  increased  as  we  review  more 
complex  transactions  in  interconnected 
markets.  In  cases  where  there  are 
questions  about  asset  sufficiency  or 
buyer  qualifications,  or  where  the 
Commission  determines  that  there  are 
other  risks  to  the  proposed  divestiture, 
I  believe  that  presentation  of  an  up  front 
buyer  will  be  required.^ 

[FR  Doc.  02-14336  Filed  6-6-02;  8:45  am] 
BttJJNQ  COOE  6760-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Assessment  of  State  Laws, 
Regulations  and  Practices  Affecting  the 
Collection  and  Reporting  of  Racial  and 
Ethnic  Data  by  Health  Insurers  and 
Managed  Care  Plans — NEW — One  of  the 
overarching  goals  of  Healthy  People 
2010  is  the  elimination  of  health 
disparities,  including  those  associated 
widi  race  and  ethnicitv.  The  lack  of  data 


'  A  Study  of  the  Coiqmission's  Divestiture 
Process.  Staff  of  the  Bureau  of  Competition  (1999). 
available  at  http://^^■ww.ftc.gov/os/1999/9908/ 
divestiture.pdf.  "The  "up  front'  divestiture  not  only 
reduces  the  opportunity  for  interim  competitive 
harm  by  expediting  the  divestiture  process,  but  it 
assures  at  the  outset  that  there  will  be  an  acceptable 
buyer  for  the  to-be-divested  assets."  Id.  at  39. 

'  Indeed,  it  is  the  Commission's  prerogative  to 
require  an  up  front  buyer  in  any  merger  warranting 
divestiture(s),  and  it  will  do  so  when  it  has  less 
than  complete  confidence  that  all  risks  to  the 
efficacy  of  the  proposed  relief  have  been 
minimized.  For  more  information  regarding  "up 
front"  buyers,  please  see  "Frequently  Asked 
Questions  About  Merger  Consent  Order 
Provisions,"  available  at  http://www.ftc.gov/bc/ 
mergerfaq.htm. 
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has  been  identified  as  a  barrier  to 
performance  measurement  for  this  goal. 
Therefore,  the  Office  of  Minority  Health 
is  proposing  a  study  which  will 
examine  States'  laws  and  policies    ° 
concerning  the  collection  and  use  of 


racial  and  ethic  data  by  health  insurers 
and  managed  care  plans.  The  study 
involves  visits  to  20  States  for  an  in- 
depth  look  at  their  policies  and 
practices,  interviews  with  State  officials 
and  representatives  of  the  States'  major 


managed  care  plans  and  health 
insurance  industry.  Respondents:  State 
or  local  governments;  businesses  or 
other  for-profit;  non-profit  institutions. 


Burden  Information 

Instrument 

Number  of  re- 
spondents 

Burden  per  re- 
sponse 

Burden  hours 

Administrator  Interview  Guide  

120 

4 

480 

OMB  Desk  Officer:  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 

Eroposed  information  collection  should 
B  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address: 

Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Himiphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  May  29.  2002. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  02-14284  Filed  6-6-02;  8:45  am] 
HLLMQ  CODE  41SO-2»-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  the  proposed 
information  collection  project:  "EnroUee 
Survey  of  Relationship  Between  Out-of- 
Pocket  Costs  and  Use  of  Prescribed 
Medications".  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)),  AHRQ  invites  the  public 
to  comment  on  this  proposed 
information  collection. 

The  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  3,  2002  and  allowed 
60  Days  for  public  comment.  No  public 
comments  were  received.  The  piupose 
of  this  notice  is  to  allow  an  additional 
30  Days  for  public  comment. 
DATES:  Comments  on  this  notice  must  be 
received  by  July  8,  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  OMB  Desk  Officer  at 
the  following  address:  Allison  Eydt, 
Human  Resources  and  Housing  Branch, 
Office  of  Information  and  Regulatory 
Affairs,  OMB:  New  Executive  Office 
Buiiding,  Room  10235;  Washington,  DC 
20503. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  be  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael,  AHRQ  Reports 
Clearance  Officer,  (301)  594-3132. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

"EnroUee  Survey  of  Relationship 
Between  Out-of-Pocket  Costs  and  Use  of 
Prescribed  Medications" 

The  project  is  being  conducted  in 
response  to  an  AHRQ  task  order  entitled 
"Patient  Safety  and  the  Quality  of  Care: 
An  Examination  of  Economic  and 
Structural  Characteristics,  Working 
Conditions,  and  Technological 
Advances"  (issued  imder  Contract  290- 
00-0012:  Accelerating  the  Cycle  of 
Research  through  a  Network  of 
Integrated  Delivery  Systems  with  the 
Center  for  Health  Care  Policy  and 
Evaluation,  UnitedHealth  Group, 
Minnetonka,  MN). 

Past  research  suggests  that  increases 
in  out-of-pocket  costs  are  associated 
with  decreased  medication  use  by  the 
elderly  patients  who  have  a  drug 
benefit. 


Furthermore,  reductions  in 
medication  use  have  been  associated 
with  increases  in  visits  to  physicians' 
offices  and  emergency  departments  and 
admissions  to  hospitals  and  long-term 
care  facilities. 

When  Medicare  beneficiaries  alter 
their  use  of  prescription  medications  in 
response  to  their  out-of-pocket  costs, 
patient  safety  and  quality  of  care  may  be 
compromised. 

As  suggested  by  OMB,  we  have  been 
in  communication  with  the  Center  for 
Medicare  &  Medicaid  Services  (CMS) 
(contact:  Frank  Eppic  Deputy  Director, 
Information  and  Methods  Group,  ORDI, 
tel:  410-786-7950  or  FEppic@hcfa.org) 
regarding  the  availability  of  data  on  this 
topic,  particularly  CMS's  Medicare 
Current  Beneficiary  Survey  (MCBS). 
Examination  of  raw  response 
frequencies  on  the  1999  MCBS  survey 
indicate  that  fewer  than  2%  (319/16670 
total  respondents)  cite  costs  or  lack  of 
coverage  as  primary  reasons  for  not 
getting  a  prescription  filled.  This  small 
percentage  seems  to  be  inconsistent 
with  other  reports  on  the  inadequacy  of 
drug  benefits  for  the  elderly.  However, 
the  MCBS  does  not  inquire  whether 
Medicare  beneficiaries  get  prescriptions 
filled,  but  take  less  medication  than 
prescribed  because  of  out-of-pocket 
costs  or  caps  on  drug  benefits.  In 
addition,  the  amount  of  drug  coverage  is 
not  ascertained.  Since  data  to  determine 
the  prevalence  of  cost-related  reductions 
in  medication  use  under  different  drug 
benefits  and  subsequent  worsening 
health  or  increased  use  of  health  care 
services  are  sparse,  additional  research 
on  this  important  issue  is  warranted. 

The  proposed  study  will  utilize  the 
Center  for  Health  Care  Policy  and 
Evaluation's  administrative  database 
that  includes  several  Medicare+Choice 
health  plans  that  have  provided  a 
limited  drug  benefit  in  2002. 

Data  collected  by  survey  will 
determine  how  often  out-of-pocket  costs 
or  caps  incurred  imder  the  available 
drug  benefit  caused  Medicare 
beneficiaries  to  alter  their  use  of 
prescription  medicines  including  not 
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getting  a  prescription  filled  or  refilled  or 
taking  reduced  doses.  These  are  the 
dependent  variables  for  the  study. 
Survey  data  will  be  used  to  identify 
medications  that  have  not  been  taken  or 
reduced  and  alternatives  that  have  been 
used  to  make  judgements  about  the 
potential  clinical  consequences  of  any 
changes  in  medication-taking  behavior. 
In  addition,  respondents'  perceptions 
of  the  effects  of  any  changes  in 
medication  use  on  their  health  status 
and  utilization  of  other  services 
(physician  visits,  emergency  department 
visits  and  hospital  admissions)  will  be 
ascertained.  Several  potential  correlates 
will  be  assessed  as  well,  most  of  which 
are  based  on  previous  studies  of 
medication  use  in  elderly  population. 
Other  key  variables  will  be  extracted 
from  administrative  (enrollment  and 
claims)  data  including  age,  gender, 
identity  of  the  health  plan,  duration  of 
enrollment,  number  of  prescription 
claims,  types  of  medications, 
prescription  co-payments,  nimiber  of 
physician  visits  and  hospital  admissions 
during  the  period  prior  to  the  survey. 

Data  Confidentiality  Provisions 

Assurances  of  confidentiality  will  be 
given  to  participants  within  the 
informed  consent  form  that  each  person 
will  sign  prior  to  participation  [see 
Appendix  1).  These  assurances  explain 
the  applicability  of  AHRQ's 
confidentiality  statute,  42  U.S.C.  299c- 
3(c).  (see  Appendix  2).  The  consent 
form  will  be  reviewed,  modified  if 
requested  and  approved  by  an 
Institutional  Review  Board  and  sent  to 
survey  recipients  along  with  the  survey 
(see  Appendix  3). 

The  Center  for  Health  Care  Policy  and 
Evaluation  has  an  extensive  security 
program  in  place  to  safeguard  the 
privacy  and  confidentiality  of  data.  This 
multi-tiered  program,  comprised  of  both 
policies  and  specific  procedures, 
promotes  compliance  with  all  legal  and 
regulatory  requirements  for  privacy 
protection  of  individually  identifiable 
health  information.  Building  and  office 
access  cards  and  computer 
identification  codes  and  passwords  are 
in  operation.  Encryption  and 
authentication  are  utilized  where 
control  over  sensitive  information  is 
required  including  file  transfers  (e.g., 
FTP)  and  data  processing  applications. 
Automated  monitoring  (network  and 
platform  intrusion  detection)  and 
system  firewalls  are  established  for  all 
major  network  interface  points. 

Additional  confidentiality  procedures 
include:  (1)  Written  agreements  with  a 
subcontractor  hired  to  administer  the 
questionnaire;  (2)  use  of  key-code 
processes  and  encryption  to  protect 


individual  identity  of  data  records  in 
the  Center  for  Health  Care  Policy  and 
Evaluation's  administrative  database;  (3) 
use  of  study-specific  keys  for  data 
transmission  and  linkage  of  sample 
information  and  survey  data;  (4)  efforts 
to  ensure  that  the  least  sensitive  level  of 
data  possible  is  used  or  transmitted  in 
the  conduct  of  research; 

(5)  destruction  of  data  files  after 
completion  of  the  research  project, 
approximately  one  year  after  the  final 
report  is  filed  imder  the  task  order  or 
one  year  after  a  journal  article  is 
published  based  upon  the  final  report, 
whichever  is  later  (to  allow  access  to 
assist  other  scientists  seeking  to  validate 
or  replicate  results);  and  (6)  written 
policies  and  procedures  and  training  of 
employees  in  regards  to  protection  of 
human  subjects  and  data 
confidentiality. 

Data  Products 

Data  will  be  produced  in  the 
following  forms: 

1.  A  file  will  be  developed  comprising 
the  sample  from  the  Center  for  Health 
Care  Policy  and  Evaluation's  database  of 
enrollment  and  claims  to  be  used  to 
collect  the  survey  data.  The  sample  file 
will  contain  an  investigator-assigned, 
study  specific  case  identity  code  that 
will  allow  the  survey  results  file  to  be 
linked  back  to  the  administrative  data. 

2.  A  second  file  will  include 
information  on  the  final  disposition  of 
all  cases  and  survey  responses  along 
with  variables  derived  from 
administrative  data.  This  file  will  be 
analyzed  to  generate  research  reports. 
The  proportion  (probability)  that  an 
individual  in  the  study  population 
altered  his/her  prescription  medication- 
taking  behavior  because  of  out-of-pocket 
costs  or  limits  on  drug  benefits  will  be 
estimated  with  95%  confidence 
intervals. 

The  probabilities  of  altered 
medication  use  secondary  to  out-of- 
pocket  costs  or  caps  on  drug  benefits 
will  be  analyzed  separately.  Since  the 
sampling  design  provides  equal 
probabilities  of  selection  without  cluster 
techniques,  design  effects  do  not  need  to 
be  taken  into  consideration  during 
estimation  of  the  probabilities  and 
confidence  intervals  (variance). 

The  finite  population  correction  factor 
should  also  be  negligible.  Missing  data 
on  partially  completed  surveys  will  be 
imputed.  Estimates  and  tests  of 
potential  explanatory  variable  will  be 
generated  by  two-step  regression  models 
in  an  effort  to  control  non-response  bias. 

The  data  are  intended  to  be  used  for 
purposes  such  as: 

1 .  Providing  information  about  the 
extent  and  correlates  of  reduced 


prescriptions  drug  use  to  help  define  the 
circumstances  when  out-of-pocket  costs 
might  become  a  quality/safety  issue. 

2.  Helping  to  inform  policymakers 
about  how  current  drug  benefits  being 
provided  by  Medicare+Choice  plans 
affect  patients'  Quality  of  care. 

3.  Informing  tne  design  of  drug 
benefits  for  Medicare  beneficiaries  that 
foster  quality  care  by  considering 
financial  barriers  to  effective  use  of 
pharmaceuticals . 

Method  of  Collection 

The  population  to  be  studied  consists 
of  individuals  enrolled  in  the  Center  for 
Health  Care  Policy  and  Evaluation's 
UnitedHealthcare  Medicare+Choice 
health  plans  that  provide  a  drug  benefit 
in  2002,  from  which  sample  will  be 
drawn  and  surveyed. 

The  Center  for  Health  Care  Policy  & 
Evaluation  maintains  a  database 
comprised  of  enrollment  and  claims 
data  generated  by  these  health  plans. 
Actual  2002  enrollment  will  be  used  for 
sampling.  None  of  drug  benefits  being 
studied  require  a  deductible  and  all  will 
use  the  same  formulary  or  preferred 
drug  list. 

Investigators  will  use  the  enrollment 
and  claims  database  to  define  the 
sampling  frame  for  the  study.  Pharmacy 
claims  will  not  be  used  for  sample 
selection  because  they  would  be  missing 
if  enroUees  do  not  get  prescriptions 
filled,  and  selecting  people  because  they 
had  a  pharmacy  claim  could  bias 
estimates  of  cost-altered  medication  use. 
Since  medication  use  and  out-of-pocket 
prescription  costs  are  related  to  the 
presence  of  chronic  conditions, 
selection  of  enrollees  will  be  based  on 
diagnoses  listed  in  the  administrative 
data.  The  focus  will  be  on  medical 
conditions  that  are  common  in  the 
elderly  population  for  which 
medications  are  often  prescribed 
including  hypertension,  hyperlipidemia 
(high  cholesterol),  coronary  artery 
disease,  congestive  heart  failure, 
diabetes,  arthritis,  glaucoma  and 
gastrointestinal  ulcers. 

The  presence  of  one  or  more  of  these 
diagnoses  on  claims  frt>m  physician 
visits  or  hospital  admissions  that  occur 
in  the  first  quarter  of  2002  will  be  used 
to  create  a  sampling  frame.  This  will 
help  assure  that  sampled  enrollees  have 
recently  seen  a  physician  who  has 
acknowledged  the  presence  of  the 
condition  and  a  high  likelihood  of 
having  been  prescribed  medication. 
Eligible  health  plan  members  must  also 
be  enrolled  during  the  entire  first 
quarter  of  2002  to  facilitate  collection  of 
administrative  variables  for  the  analysis. 

The  sample  of  eligible  enrollees  will 
be  stratified  by  health  plan  and  a  simple 
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random  sample  will  be  selected  from 
each  health  plan  using  a  proportionate 
(uniform]  sampling  fraction. 

Mission  sampling  frame  elements  are 
not  expected  to  be  a  problem,  and 
anyone  excluded  from  the  sampling 
frame  because  of  missing  diagnoses  due 
to  claims  lags  will  be  considered 
missing  at  random  because  physician 
and  hospital  claim  lags  should  be  totally 
independent  of  cost-related  changes  in 
medication-taking  behavior. 

The  sample  file  will  contain  an 
investigator-assigned,  study  specific 
case  identity  code  that  will  allow  the 
survey  results  file  to  be  linked  back  to 


the  administrative  data.  Checks  for 
changes  in  address  will  be  made  and 
survey  packets  prepared.  A  cover  letter 
from  the  investigators  will  invite 
Medicare  beneficiaries  enrolled  in 
UnitedHealthcare  Medicare+Choice 
health  plans  to  participate  in  the  study, 
and  a  writteh  consent  form  approved  by 
a  duly  constituted  InstitutionaJ  Review 
Board  will  be  sent  along  with  the  survey 
questionnaire.  Two  mailings  with  a 
postcard  reminder  sent  in  the  interim 
period  and  follow-up  calls  to  non- 
responders  after  the  second  survey 
mailing  are  plaimed  to  obtain  a  response 
rate  similar  to  the  Medicare  Consumers 


Assessment  of  Health  Plans  Survey 
response  rate  of  75%  to  82%. 
Respondents  will  not  receive  any  gifts 
or  payments  as  incentives  to  respond. 

Estimated  Annual  Respondent  Burden 

This  is  a  one-time  survey  with  24 
multiple  choice  questions,  plus  one 
question  that  asks  respondents  to  name 
any  medication(s]  they  did  not  use  as 
prescribed  because  of  cost,  plus  one 
question  that  asks  respondents  to  name 
the  medication(s),  if  any,  that  they  used 
as  altemative(s)  to  the  medication(s) 
that  cost  too  much.  The  siuvey  will  be 
conducted  in  2002. 


Survey  year 

Number  of  re- 
spondents 

Estimated  time 
per  respond- 
ent in  hours 

Estiamted  total 
burden  hours 

Estimated  cost 
to  the  govern- 
ment 

2002  

1.125 

25 

281 

$35,000 

Request  for  Comments 

In  accordance  with  the  above  cited 
legislation,  comments  on  the  AHRQ 
information  collection  proposal  are 
requested  with  regard  to  any  of  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciuacy  of  the  Agency's 
estimate  of  the  burden  (including  hours 
and  costs)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and 
included  in  the  request  for  0MB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  May  15.  2002. 
Carolyn  M.  Qancy, 
Acting  Director. 

(FR  Doc.  02-14382  Filed  6-6-02;  8:45  am] 
BnjJNQ  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Cooperative 
Agreements  for  Prevention  Research 
Centers,  Program  Announcements 
98047  and  01101 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Cooperative  Agreements  for 
Prevention  Research  Centers,  Program 
Announcements  98047  and  01101,  meeting. 

Times  and  Dates:  8:30  a.m. — 8:55  a.m., 
June  25,  2002  (Open);  9  a.m.— 5  p.m.,  June 
25,  2002  (Closed);  8  a.m. — 5  p.m.,  June  26, 
2001  (Closed). 

Place:  Sheraton  Colony  Hotel,  188  14th 
Street,  N.E.,  Atlanta,  GA  30361. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C.,  and  the  Determination  of 
the  Deputy  Director  for  Program 
Management,  CDC,  pursuant  to  Public  Law 
92^63. 

Matters  to  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  award  applications  received  in 
response  to  Program  Aiuiouncements  #98047 
and  01101. 

For  Further  Information  Contact:  Mike 
Waller,  Deputy  Branch  Chief,  Healthcare  and 
Aging  Studies  Branch,  Centers  for  Disease 
Control  and  Prevention,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  4770  Buford  Highway,  m/s  K45, 


Atlanta,  GA.,  30341.  Telephone 
770.488.5269,  e-mail  mnwl@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  3,  2002. 
Joseph  E.  Salter, 

Acting  Director,  Management  Analysis  and 

Services  Office.  CDC. 

[FR  Doc.  02-14323  Filed  6-«-02;  8:45  am) 

BILUNO  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Community-Based 
Participatory  Prevention  Research, 
Program  Announcement  #02003 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Community-Based  Participatory 
Prevention  Research,  Program 
Announcement  #02003. 

Times  and  Dates:  5  p.m.-6  p.m.,  June  24, 
2002  (Open);  6:15  p.m.-8  p.m.,  June  24,  2002 
(Closed);  8  a.m.-5  p.m.,  June  25,  2002 
(Closed);  8  a.m.-4  p.m.,  June  26,  2002 
(Closed). 

Place:  Holiday  Inn  Select,  130  Clairmont 
Avenue,  Decatur,  Georgia. 
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Status:  Portions  of  the  meeting  will  be 

osed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  taw 
92-463. 

Matters  to  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  PA#  02003. 

For  Further  Information  Contact:  Theodore 
J.  Meinhardt,  Associate  Director  for 
Management  and  Operations,  4770  Buford 
Highway,  MS-K38,  Atlanta,  Georgia  30341, 
770-488-2505. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  3,  2002. 
|oe  E.  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  02-14324  Filed  6-6-02;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Update  on  the  Findings  of  the  Hanford 
Thyroid  Disease  Study  Final  Report 

"  The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Fred  Hutchinson 
Cancer  Research  Center  (FHCRC) 
aimounces  the  following  public  • 
meeting. 

Name:  Update  on  the  Findings  of  the 
Hanford  Thyroid  Disease  Study  Final  Report. 

Time  and  Date:  6  p.m.-8:30  p.m.,  June  21, 
2002. 

Place:  Red  Lion  Inn-The  Hanford  House, 
802  Washington  Way,  Richland.  Washington 
99352,  telephone  509-946-7611. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  200  people. 

Background:  In  1986.  Freedom  of 
Information  Act  requests  led  the  Department 
of  Energy  to  make  public  thousands  of  pages 
of  documentation  indicating  that  large 
quantities  of  radioactive  materials  were 
released  into  the  atmosphere  from  the 
Hanford  Nuclear  Site.  The  radioactivity  was 
a  byproduct  of  nuclear  weapons  production 
from  December  1944  through  1957.  Most  of 
the  radioactivity  was  released  in  the  form  of 
Iodine-131,  which  concentrates  in  the 
thyroid  glands  of  those  who  eat  food 
contaminated  by  it.  The  amount  of  Iodine- 
131  released  during  this  period  was  more 
than  half  a  million  curies,  prompting  concern 


regarding  thyroid  health  effects.  The 
government  convened  a  special  Hanford 
Health  Eff^ts  Review  Panel  to  review  the 
documents  and  recommend  steps  to  evaluate 
'  possible  health  consequences  among  those 
who  live  near  the  Hanford  Nuclear  Site. 

Two  studies  were  undertaken  as  a  result  of 
these  recommendations.  The  first  was  the 
Hanford  Environmental  Dose  Reconstruction 
Project  which  estimated  potential  radiation 
doses  to  the  thyroid  among  persons  exposed 
to  Hanford  Iodine-131  releases.  The  second 
was  the  Hanford  Thyroid  Disease  Study.  This 
study  was  designed  to  determine  whether  the 
exposures  from  Hanford  resulted  in  an 
increased  risk  of  thyroid  disease  in  a 
randomly  selected  study  population.  In  late 
1989,  a  Contract  to  perform  this  study  was 
awarded  to  the  FHCRC. 

Purpose:  The  purpose  of  the  study  was  to 
determine  if  there  was  an  increased  risk  for 
thyroid  disease  among  a  randomly  selected 
study  population  exposed  to  atmospheric 
releases  of  radioactive  Iodine-131  from  the 
Hanford  Nuclear  Site  in  eastern  Washington 
State  during  the  1940s  and  1950s.  The  study, 
mandated  by  Congress,  was  conducted  by  a 
team  of  scientists  at  the  FHCRC  under 
contract  from  the  CDC. 

Matters  to  Be  Discussed:  Agenda  items 
include  a  presentation  from  NCEH  regarding 
the  findings  of  the  Hanford  Thyroid  Disease 
Study  Final  Report.  There  will  be  time  for 
public  input,  questions,  poster  sessions,  and 
comments. 

All  agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  General 
information  may  be  obtained  from  Ms.  Maire 
Holcombe,  Health  Communicator,  Radiation 
Studies  Branch  (RSB).  Division  of 
Environmental  Hazards  and  Health  Effects 
(DEHHE),  NCEH,  CDC.  1600  Clifton  Road  (E- 
39),  Atlanta,  Georgia  30333,  telephone  404- 
498-1809.  Technical  information  may  be 
obtained  from  Dr.  Paul  Garbe,  Associate 
Director  for  Science,  DEHHE,  NCEH,  CDC, 
1600  Clifton  Road  (E-39),  Atlanta.  Georgia 
30333  telephone  404-498-1305. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  ATSDR. 

Dated:  June  3,  2002. 
Joseph  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-14322  Filed  6-6-02:  8:45  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-138] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  foUowring  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Geographic  Classification  Review  Board 
(MGCRG)  Procedures  and  Criteria  and 
Supporting  Regulations  in  42  CFR, 
Section  412.256;  Form  No.:  CMS-R-138 
(OMB  #0938-0573);  Use:  This  collection 
sets  up  an  application  process  for 
prospective  payment  system  hospitals 
who  choose  to  appeal  their  geographic 
status  to  the  Medicare  Geographic 
Classification  Review  board  (MGCRB); 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit,  and  Not-for- 
profit  institutions;  Number  of 
Respondents:  650;  Total  Annual 
Responses:  650;  Total  Annual  Hours: 
650. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hhs.gov,  or  call  the  Reports 
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Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Dawn  Willinghan,  CMS-R-138,  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  May  29.  2002. 
John  P.  Burke  m, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 

[FR  Doc.  02-14273  Filed  6-6-02;  8:45  am] 
BH-UNQ  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10065] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection:  Title  of 
Information  Collection:  Making  Good 
Choices  Survey;  Form  No.:  CMS-10065 
(OMB#  0938-NEW);  Use  This  is  a 
request  for  clearance  for  a  survey 
"Making  Good  Choices  about  Medicare 


Health  Plan  Survey".  As  part  of  the 
continuous  quality  improvement  effort 
for  the  National  Medicare  Education 
Program  (NMEP),  this  survey  will  be 
used  to  assess  the  impact  of  new 
educational  materials  developed  for 
individuals  who  are  turning  65  and 
entering  the  Medicare  program.  The 
measures  and  educational  materials  are 
based  on  the  Transtheoretical  Model  of 
Change  (TTM,  the  "stage  model"), 
which  has  been  applied  and  proven 
effective  in  facilitating  behavior  change 
in  a  wide  range  of  health  behaviors 
including  smoking  cessation,  exercise 
acquisition  and  mammography 
screening.  The  materials  are  designed  to 
increase  new  enroUees'  readiness  to 
compare  their  health  plan  options  and 
make  an  informed  choice.  The  use  of  an 
investigational  design  in  the  present 
study  (one  group  will  receive  the 
materials,  another  will  not)  will  allow 
CMS  to  determine  whether  the  materials 
increase  readiness  to  make  an  informed 
choice,  self-efficacy,  knowledge  about 
the  Medicare  program,  information 
seeking,  and  satisfaction  with  health 
plan  choice.  It  will  assist  CMS  with  its 
national  educational  campaign  to 
inform  beneficiaries  about  their  health 
plan  choices._;  Frequency:  Once  with 
follow-up;  Affected  Public:  Individuals 
or  Households;  Number  of  Respondents: 
1350;  Total  Annual  Responses:  1350; 
Total  Annual  Hours:  1013  hours. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards.  Attention: 
Melissa  Musotto,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  May  29,  2002. 
folin  P.  Burlce  III, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 
|FR  Doc.  02-14275  Filed  6-6-02:  8:45  am) 

BILUNG  COOe  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CiyiS-fl-299] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuiracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
J}urden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  A  Project  to 
Develop  an  Outcome-Based  Continuous 
Quality  Improvement  System  and  Core 
Outcome  and  Comprehensive 
Assessment  Data  Set  for  PACE;  Form 
No.:  CMS-R-299  (OMB#  0938-0791); 
Use:  The  purpose  of  this  project  is  to 
develop  and  outcome-based  continuous 
quality  improvement  (OBCQI)  system 
and  core  comprehensive  assessment 
data  set  for  the  PACE  program  by  (a) 
developing  and  testing  a  set  of  data 
items  for  core  outcome  and 
comprehensive  assessment  (COCOA), 
(b)  testing  risk-adjustment  methods  so 
each  site's  outcomes  can  be 
appropriately  evaluated,  (c)  designing 
an  OBCQI  approach  to  improve  quality 
in  a  systematic,  evolutionary  manner, 
and  (d)  testing  the  usefulness  of  the  data 
items  for  assessment  and  care  planning. 
A  three-phase  field  test  will  result  in  the 
refinement  of  the  draft  COCOA  data 
items  and  protocols  as  needed.  Findings 
from  the  project  are  intended  to  guide 
the  possible  implementation  of  a 
national  approach  for  OBCQI  and  core 
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comprehensive  assessment  for  PAGE; 
Frequency:  On  Occasion;  Affected 
Public:  Not-for-profit  institutions  and 
individuals  or  households;  Number  of 
Respondents:  S,296;  Total  Annual 
Responses:  90,070;  Total  Annual  Hours: 
22,503.77. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm.  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
ResoiUY:es  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  May  29.  2002. 
Jolin  P.  Burke  III, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 
IFR  Doc.  02-14274  Filed  6-6-02;  8:45  am) 

BILUNO  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-1 880/1 882] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 


utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification  as  Supplier  of  Portable  X- 
ray  Services  under  the  Medicare/ 
Medicaid  Program  for  Portable  X-ray 
Survey  Report  and  Supporting 
Regulations  in  42  CFR  486.100— 
486.110;  Form  No.:  CMS-1880/1882 
(OMB#  0938-0027);  Use:  The  Medicare 
program  requires  portable  X-ray 
suppliers  to  be  surveyed  for  health  and  ■ 
safety  standards.  The  CMS-1 880  is  used 
by  the  surveyor  to  determine  if  a 
portable  X-ray  applicant  meets  the 
eligibility  requirements.  It  also  promotes 
data  reduction  or  introduction,  and 
retrieval  from  the  Online  Survey 
Certification  and  Reporting  (OSCAR) 
System  by  the  CMS  Regional  Offices. 
The  CMS-1 882  is  the  survey  form  that 
records  survey  results.  The  form  is 
primarily  a  coding  work  sheet  designed 
to  facilitate  data  reduction  and  retrieval 
into  the  OSCAR  system  at  the  CMS 
Regional  Offices;  Frequency:  On 
occasion;  Affected  Public:  Business  or 
other  for  profit;  Number  of  Respondents: 
655;  Total  Annual  Responses:  98;  Total 
Annual  Hours:  172. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  May  30.  2002. 
John  P.  Burke  m, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 
(FR  Doc.  02-14276  Filed  6-6-02;  8:45  am) 
BILUNO  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identtfier:  CMS-R-284] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  sunmiary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid 
Statistical  Information  System  (MMIS); 
Form  No.:  HCFA-R-0284  (OMB#  0938- 
0345);  Use:  State  data  are  reported  by  a 
Federally  mandated  process  known  as 
MSIS.  These  data  are  the  basis  for 
Medicaid  actuarial  forecasts  for  service 
utilization  and  costs;  Medicaid 
legislative  analysis  and  cost  savings 
estimates;  and  for  responding  to 
requests  for  information  from  CMS 
components,  the  Department,  Congress, 
and  other  customers.  The  national  MSIS 
database  will  contain  details  that  will 
allow  constructive  or  predictive  analysis 
of  today's  Medicaid  issues  (e.g., 
pregnant  women,  and  infants); 
Frequency:  Quarterly  and  Annually; 
Affected  Public:  State,  Local,  or  Tribal 
Government;  Number  of  Respondents: 
53;  Total  Aimual  Responses:  212;  Total 
Annual  Hours:  2,120. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
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prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number. 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  0MB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  May  30,  2002. 
lohn  P.  Burke  m. 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group.  Division  of  CMS  Enterprise  Standards. 
[FR  Doc.  02-14277  Filed  6-6-02;  8:45  am] 
WLUNG  CODE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Familias 

Office  of  Planning,  Research  and 
Evaluation;  Grant  to  Metropolitan 
Family  Services 

agency:  Office  of  Planning,  Research 
and  Evaluation,  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 

Services  (DHHS) 

ACTION:  Award  announcement. 

SUMMARY:  Notice  is  hereby  given  that  a 
noncompetitive  grant  award  is  being 
made  to  Metropolitan  Family  Services 
to  strengthen  the  relationship  between 
Others  and  their  children,  increase  their 
access  to  the  labor  force,  improve  their 
financial  literacy,  and  strengthen  their 
support  systems. 

As  a  Congressional  set-aside,  this  1 7- 
month  project  is  being  funded 
noncompetitively.  Metropolitan  Family 
Services  is  imiquely  qualified  to 
implement  this  project  because  of  its 
decades  long  experience  in  providing 
services  for  strengthening  families  and 
communities.  The  cost  of  this  17-month 
project  is  $400,000. 

FOR  FURTHER  INFORMATION  CONTACT:  K.A. 
Jagannathan,  Administration  for 
Children  and  Families,  Office  of 
Planning,  Research  and  Evaluation,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  telephone:  202-205-4829. 


Dated:  May  28,  2002. 
Howard  Rolston, 

Director.  Office  of  Planning,  Research  and 
Evaluation. 

[PR  Doc.  02-14320  Filed  6-6-02;  8:45  am) 
BtLUNG  COOE  41B4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01  ^M)587] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  General 
Licensing  Provisions:  Biologies 
License  Application,  Changes  to  an 
Approved  Application,  Labeling  Forms 
FDA  35611  and  2567;  and  Revocation 
and  Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  8, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

General  Licensing  Provisions:  Biologies 
License  Application,  Changes  to  an 
Approved  Application,  Labeling  Forms 
FDA  356h  and  2567;  and  Revocation 
and  Suspension  (OMB  Control  Number 
0910-0338) — Extension 

Under  section  351  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  262),  manufacturers  of  biological 
products  must  submit  a  license 
application  for  FDA  review  and 


approval  before  marketing  a  biological 
product  in  interstate  commerce. 
Licenses  may  be  issued  only  upon 
showing  that  the  establishment  and  the 
products  for  which  a  license  is  desired 
meets  standards  prescribed  in 
regulations  designed  to  ensure  the 
continued  safety,  purity,  and  potency  of 
such  products.  All  such  licenses  are 
issued,  suspended,  and  revoked  as 
prescribed  by  regulations  in  part  601  (21 
CFR  part  601).  Section  601.2(a)  requires 
a  manufacturer  of  a  biological  product 
to  submit  an  application  with 
accompanying  information,  including 
labeling  information,  to  FDA  for 
approval  to  market  a  product  in 
interstate  commerce.  The  container  and 
package  labeling  requirements  are 
provided  under  21  CFR  610.60,  610.61, 
and  610.62.  Section  601.12(a)  provides 
the  general  requirements  for  submitting 
a  change  to  an  approved  application. 
Section  601.12(b),  (c),  and  (d)  requires 
applicants  to  follow  specific  procedures 
in  informing  FDA  of  each  change, 
established  in  an  approved  license 
application,  in  the  product,  production 
process,  quality  controls,  equipment, 
facilities,  or  responsible  personnel.  The 
appropriate  procedure  depends  on  the 
potential  for  the  change  to  have  a 
substantial,  moderate,  minimal,  or  no 
adverse  effect  on  the  safety  or   • 
effectiveness  of  the  product.  Section 
601.12(e)  requires  applicants  to  submit 
a  protocol,  or  change  to  a  protocol,  as 
a  supplement  requiring  FDA  approval 
before  distributing  the  product.  Section 
601.12(f)(1),  (f)(2),  and  (f)(3)  requires 
applicants  to  follow  specific  procedures 
in  reporting  labeling  changes  to  FDA. 
Section  601.12(f)(4)  requires  applicants 
to  report  to  FDA  advertising  and 
promotional  labeling  and  any  changes. 
Section  601.45  requires  applicants  to 
submit  to  the  agency  for  consideration, 
during  the  preapproval  review  period, 
copies  of  all  promotional  materials, 
including  promotional  labeling  as  well 
as  advertisements.  Section  601.27(a) 
requires  that  applications  for  new 
biological  products  contain  data  that  are 
adequate  to  assess  the  safety  and 
effectiveness  of  the  biological  product 
for  the  claimed  indications  in  pediatric 
subpopulations.  and  to  support  dosing 
and  administration  information.  Section 
601.27(b)  provides  that  an  applicant 
may  request  a  deferred  submission  of 
some  or  all  assessments  of  safety  and 
effectiveness  required  imder  §  601.27(a). 
Section  601.27(c)  provides  that  an 
applicant  may  request  a  full  or  partial 
waiver  of  the  requirements  under 
§  601.27(a).  Section  601.28  requires 
sponsors  of  licensed  biological  products 
to  submit  the  information  in  section 
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601.28(a).  (b).  and  (c)  to  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  each  year,  within  60  days  of  the 
anniversary  date  of  approval  of  the 
license.  Section  601.28(a)  requires 
sponsors  to  submit  to  FDA  a  brief 
summary  stating  whether  labeling 
supplements  for  pediatric  use  have  been 
submitted  and  whether  new  studies  in 
the  pediatric  population  to  support 
appropriate  labeling  for  the  pediatric 
population  have  been  initiated.  Section 
601.28(b)  requires  sponsors  to  submit  to 
FDA  an  analysis  of  available  safety  and 
efficacy  data  in  the  pediatric  population 
and  changes  proposed  in  the  labeling 
based  on  this  information.  Section 
601.28(c)  requires  sponsors  to  submit  to 
FDA  a  statement  on  the  current  status  of 
any  postmarketing  studies  in  the 
pediatric  population  performed  by,  on 
or  behalf  of,  the  applicant.  Sections 
601.33  through  601.35  clarify  the 
information  to  be  submitted  in  an 
application  to  FDA  to  evaluate  the 
safety  and  effectiveness  of  in  vivo 
radiopharmaceuticals.  In  addition  to 
§§601.2  and  601.12,  there  are  other 
regulations  in  parts  640,  660,  and  680 
(21  CFR  parts  640,  660,  and  680)  that 
relate  to  information  to  be  submitted  in 
a  license  application  or  supplement  for 
certain  blood  or  allergenic  products: 
§§  606.110(b),  640.6,  640.17,  640.21(c), 
640.22(c),  640.25(c).  640.56(c), 
640.64(c),  640.74(a)  and  (b)(2), 
660.51(a)(4),  and  680.1(b)(2){iii).  In  table 
1  of  this  document,  the  burden 
associated  with  the  information 
collection  requirements  in  these 
regulations  is  included  in  the  burden 
estimate  for  §§  601.2  and  601.12.  A 
regulation  may  be  listed  imder  more 
than  one  paragraph  of  §  601.12  due  to 
the  type  of  category  under  which  a 
change  to  an  approved  application  may 
be  submitted.  In  addition,  the  burden 
associated  with  the  information 
collection  requirements  in  §  601.27(a) 
and  §§  601.33  through  601.35  is 
included  in  the  burden  estimate  for 
§  601.2  since  these  regulations  deal  with 
information  to  be  provided  in  an 
application.  Sections  600.15(b)  (21  CFR 
600.15(b))  and  §  610.53(d)  (21  CFR 
610.53(d))  require  the  submission  of  a 
request  for  an  exemption  or 
modification  regarding  the  temperature 
requirements  during  shipment  and  from 
dating  periods,  respectively,  for  certain 
biological  products.  Section  601.25(b) 
requests  interested  persons  to  submit, 
for  review  and  evaluation  by  an 
advisory  review  panel,  published  and 
impublished  data  and  information 
pertinent  to  a  designated  category  of 
biological  products  that  have  been 
licensed  prior  to  July  1, 1972.  Section 


601.26(f)  requests  that  licensees  submit 
to  FDA  a  written  statement  intended  to 
show  that  studies  adequate  and 
appropriate  to  resolve  questions  raised 
about  a  biological  product  have  been 
undertaken  for  a  product  if  designated 
as  requiring  further  study  under  the 
reclassification  procedures.  Section 
601.5(a)  requires  a  licensee  to  submit  to 
FDA  notice  of  its  intention  to 
discontinue  manufacture  of  a  product  or 
all  products.  Section  601.6(a)  requires 
the  licensee  to  notify  selling  agents  and 
distributors  upon  suspension  of  its 
license,  and  provide  FDA  with  records 
of  such  notification.  Section  680.1(c) 
requires  manufacturers  to  update 
annually  the  list  of  source  materials  and 
the  suppliers  of  the  materials.  In  July 
1997,  FDA  revised  Form  FDA  356h 
"Application  to  Market  a  New  Drug, 
Biologic,  or  an  Antibiotic  Drug  for 
Human  Use'"  to  harmonize  application 
procedures  between  CBER  and  the 
Center  for  Drug  Evaluation  and  Research 
(CDER).  The  application  form  serves 
primarily  as  a  checklist  for  firms  to 
gather  and  submit  to  the  agency  studies 
and  data  that  have  been  completed.  The 
checklist  helps  to  ensiu«  that  the 
application  is  complete  and  contains  all 
the  necessary  information,  so  that 
delays  due  to  lack  of  information  may 
be  eliminated.  The  form  provides  key 
information  to  the  agency  for  efficient 
handling  and  distribution  to  the 
appropriate  staff  for  review.  The 
estimated  burden  hours  for  submissions 
using  FDA  Form  356h  to  CDER  are 
reported  under  OMB  control  number 
0910-0001.  Form  FDA  2567 
"Transmitted  of  Labels"  and  circulars  (is 
used  by  manufacturers  of  licensed 
biological  products  to  submit  labeling 
(e.g.,  circulars,  package  labels,  container 
labels,  etc.)  and  labeling  changes  for 
FDA  review  and  approval.  The  labeling 
information  is  submitted  with  the  form 
for  license  applications,  supplements,  or 
as  part  of  an  annual  report.  Form  FDA 
2567  is  also  used  for  the  transmission  of 
advertisements  and  promotional 
labehng.  Form  FDA  2567  serves  as  an  ' 
easy  guide  to  assure  that  the 
manufacturer  has  provided  the 
information  required  for  expeditious 
handling  of  their  labeling  by  CBER.  For 
advertisements  and  promotional 
labeling,  manufacturers  of  licensed 
biological  products  may  submit  to  CBER 
either  Form  FDA  2567  or  Form  FDA 
2253.  Form  FDA  2253  was  previously 
used  onlv  by  drug  manufacturers 
regulated  by  CDER.  In  August  of  1998, 
FDA  revised  and  harmonized  Form  FDA 
2253  so  the  form  may  be  used  to 
transmit  specimens  of  promotional 
labeling  and  advertisements  for 


biological  products  as  well  as  for 
prescription  drugs  and  antibiotics.  The 
revised  and  harmonized  form  updates 
the  information  about  the  types  of 
promotional  materials  and  the  codes 
that  are  used  to  clarify  the  type  of 
advertisement  or  labeling  submitted; 
clarifies  the  intended  audience  for  the 
advertisements  or  promotional  labeling 
(e.g.,  consumers,  professionals,  news 
services);  and  helps  ensure  that  the 
submission  is  complete.  Under  table  1 
of  this  document,  the  number  of 
respondents  is  based  on  the  estimated 
aimual  number  of  manufacturers  that 
submitted  the  required  information  to 
FDA  in  fiscal  year  (FY)  2000,  or  the 
number  of  submissions  received  in  FY 
2000.  Based  on  information  obtained 
from  CBER's  database  system,  there  are 
an  estimated  350  licensed  biologies 
manufacturers.  However,  not  all 
manufacttirers  will  have  any 
submissions  in  a  given  year  and  some 
may  have  multiple  submissions.  The 
total  annual  responses  are  based  on  the 
estimated  number  of  submissions  (e.g., 
license  applications,  labeling  and  other 
supplements,  protocols,  advertising  and 
promotional  labeling,  notifications) 
received  annually  by  FDA.  Based  on 
previous  estimates,  the  rate  of 
submissions  is  not  expected  to  change 
significantly  in  the  next  few  years.  The 
hours  per  response  are  based  on 
information  provided  by  industry  and 
past  FDA  experience  with  the  various 
submissions  or  notifications.  The  hours 
per  response  include  the  time  estimated 
to  prepare  the  various  submissions  or 
notifications  to  FDA,  and,  as  applicable, 
the  time  required  to  fill  out  the 
appropriate  form  and  collate  the  • 
documentation.  Additional  information 
regarding  these  estimates  is  provided 
below  as  necessary.  Under 
§§601.12(f)(4)  and  601.45, 
manufacturers  of  biological  products 
may  use  either  Form  FDA  2567  or  Form 
FDA  2253  to  submit  advertising  and 
promotional  labeling.  In  FY  2000,  CBER 
received  4,302  submissions  of 
advertising  and  promotional  labeling 
&"om  117  manufacturers.  FDA  estimates 
that  approximately  36  percent  of  those 
submissions  were  received  with  Form 
FDA  2567  resulting  in  an  estimated 
1,549  submissions  by  42  manufacturers. 
The  burden  hours  for  the  remaining 
submissions  received  using  Form  FDA 
2253  are  reported  under  OMB  control 
number  0910-0376.  Under  §§  600.15(b) 
and  610.53(d),  FDA  receives  very  few 
requests  for  an  exemption  or 
modification  to  the  requirements, 
therefore,  FDA  has  estimated  one 
respondent  per  year  in  table  1  of  this 
docimient  to  account  for  the  rare 
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instance  in  which  a  request  may  be 
made.  Under  §601. 25(b)(3),  FDA 
estimates  no  burden  for  this  regulation 
since  all  requested  data  and  information 
had  been  submitted  by  1974.  Under 
§  601.26(f).  FDA  estimates  no  burden  for 
this  regulation  since  there  are  no 
products  designated  to  require  further 
study  and  none  are  predicted  in  the 
future.  However,  based  on  the  possible 
reclassification  of  a  product,  the 
labeling  for  the  product  may  need  to  be 
revised,  or  a  manufacturer,  on  its  own 
initiative,  may  deem  it  necessary  for 
further  study.  As  a  result,  any  changes 
to  product  labeling  would  be  reported 
under  §601.12.  Under  §601. 6(a),  the 
total  aimual  responses  is  based  on  FDA 
estimates  that  establishments  may  notify 
an  average  of  20  selling  agents  and 
distributors  of  such  suspension  and 
provide  FDA  with  the  records  of  such 
notification.  The  number  of  respondents 
is  based  on  the  estimated  annual 
number  of  suspensions  by  FDA  of  a 
biologies  license.  There  were  also  1,585 
amendments  to  an  unapproved 
application  or  supplement  and  2 1 
resubmissions  (total  of  1,606 
submissions)  submitted  in  FY  2000 
using  Form  FDA  356h. 


One  letter  of  comment  was  received 
in  response  to  the  60-day  notice  on  the 
information  collection  in  which  we 
received  one  comment  on  the  proposed 
information  collection. 

The  comment  stated  that  we  should 
revise  various  regulations  to  harmonize 
regulations  between  CBER  and  CDER. 
The  comment  cited  many  specific 
provisions,  with  none  of  the  cited 
provisions  being  affected  by  the 
proposed  information  collection,  and 
reconunended  specific  changes  to  those 
provisions.  For  example,  the  comment 
asked  that  we  delete  §  610.12  (21  CFR 
610.12)  regarding  sterility  for  bulk 
materials,  that  we  revise  21  CFR  610.11, 
§610.12.  and  21  CFR  610.13  and  610.30 
to  delete  references  to  specific  tests,  and 
that  we  redefine  "manufacturer"  in  21 
CFR  600.3(t).  The  comment  also  asked 
us  to  address  "outdated"  safety 
reporting  regulations;  to  permit  multiple 
product  facilities  (citing  21  CFR 
600.11(e)(3));  and  to  expedite  foUowup 
actions  after  inspections. 

The  comment's  suggested  regulatory 
revisions  pertain  to  provisions  or 
matters  that  are  outside  the  iscope  of  the 
proposed  information  collection. 
Consequently,  we  decline  to  adopt  the 
conunent's  recommendations. 


The  comment  relevant  to  the 
information  collection  in  the  60-day 
notice  stated  that  Form  FDA  2567  is 
only  used  to  submit  labels  to  CBER  and 
that  CDER  does  not  use  this  form.  The 
comment  stated  that  the  requirement  to 
use  only  one  form  for  one  Center 
imposes  an  additional  burden  (but  did 
not  describe  the  additional  burden),  and 
suggested  that  CBER  and  CDER  use  the 
same  form  or  not  use  the  form  at  all. 

We  are  considering  whether  to  retain 
Form  FDA  2567  for  labeling  purposes, 
but  because  the  issue  of  eliminating  the 
form  is  complex,  we  won't  have  a 
decision  on  the  matter  before  the  0MB 
approval  expires.  Therefore,  we  are 
renewing  the  form  until  a  final  decision 
is  reached  on  the  use  of  the  form. 
Manufacturers  already  have  the  option 
of  submitting  to  CBER  and  CDER  Form 
FDA  2253  for  the  submission  of 
advertising  and  promotional  labeling. 
However,  any  additional  burden  of 
submitting  the  form  with  a  biologies 
license  application  is  minimal  because 
the  time  required  to  complete  this  form 
is  estimated  to  average  10  minutes. 

FDA  estimates  the  biu-den  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Paita 

Fomi  FDA 
No. 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

601.2(a),  610.60, 

2567  and 

22 

3.64 

80 

1,600 

128,000 

610.61,  and 

356h 

610.62 

601.12(b)(1)  and 

356h 

168 

4.98 

837 

80 

66,960 

(b)(3) 

601.12(c)(1)  and 

356h 

119 

6.63 

789 

50 

39,450 

(c)(3) 

601.12(c)(5) 

356h 

58 

3.52 

204 

50 

10,200 

601.12(d) 

356h 

83 

1.72 

143 

10 

1,430 

601.12(e) 

356b 

70 

1 

70 

20 

1,400 

601.12(f)(1) 

2567 

37 

2.08 

77 

40 

3.080 

601.12(f)(2) 

2567 

45 

1 

45 

20 

900 

601.12(f)(3) 

2567 

20 

1 

20 

10 

200 

601.12(f)(4)  and 

2567 

42 

36.88 

1,549 

10 

15,490 

601.45 

. 

600.15(b) 

356h 

1 

1 

1 

8 

8 

610.53(d) 

356h 

1 

1 

1 

8 

8 

601.25(b)(3) 

NA 

0 

0 

0 

0 

0 

601.26(f) 

NA 

0 

0 

0 

0 

0 

601.27(b) 

NA 

5 

1 

5 

24 

120 

601 .27(0) 

NA 

3 

1.33 

4 

8 

32 

601 .28(a) 

NA 

69 

1 

69 

8 

552 

601.28(b) 

NA 

69 

1 

69 

24 

1,656 

601.28(c) 

NA 

69 

1 

69 

1.5 

103.5 

601.5(a) 

NA 

25 

1 

25 

.33 

8.25 

601.6(a) 

NA 

2 

21 

42 

.33 

14 

680.1(c) 

NA 

10 

1 

10 

2 

20 

Amendments  and 

356h 

350 

4.59 

1,606 

20 

32,120 

Resubmissions 

Total 

301,751.75 

^  There  are  no  capital  costs  or  operating  and  mainter>ance  costs  associated  with  this  collection  of  information. 

2The  reporting  requirement  under  §§601. 27(a),  601.33,  601.34,  601.35,  and  680.1  (b)(2)(iii)  is  included  in  the  estimate  under  §601 .2(a).  The 
reporting  requirement  under  §§640.6,  640.17,  640.21(c),  640.22(c),  640.25(c),  640.56(c),  640.64(c),  and  640.72(a)  and  (b)(2)  is  included  in  the 
estimate  under  §601. 12(b).  The  reporting  requirement  under  §§  640.25(c)  and  640.56(c)  is  also  included  in  the  estimate  under  §601. 12(c)(3). 
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Dated:  May  31,2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  02-14390  Filed  6-6-02;  8:45  am) 

BILUNG  CODE  4160-«1-S 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  84N-01 02] 

Cumulative  List  of  Orphan  Drug  and 
Biological  Designations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  the  cumulative  list  of 
orphan  drug  and  biological  designations 
as  of  December  31,  2001.  FDA  has 
announced  the  availability  of  previous 
lists,  which  are  updated  monthly, 
identifying  the  drugs  and  biologicals 
granted  orphan  designation  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act). 

ADDRESSES:  Copies  of  the  cumulative 
list  of  orphan  drug  and  biological 
designations  are  available  from  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852,  and  the  Office  of  Orphan 
Products  Development  (HF-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3666. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Fritsch,  Office  of  Orphan 
Products  Development  (HF-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3666. 

SUPPLEMENTARY  INFORMATION:  FDA's 
Office  of  Orphan  Products  Development 
(OPD)  reviews  and  takes  final  action  on 
applications  submitted  by  sponsors 
seeking  orphan  designation  of  their  drug 
or  biological  under  section  526  of  the 
act  (21  U.S.C.  360bb).  In  accordance 
with  this  section  of  the  act,  which 
requires  public  notification  of 
designations,  FDA  maintains  a 
cumulative  list  of  orphan  drug  and 
biological  designations.  This  list 
includes  the  name  of  the  drug  or 
biological,  the  specific  disease/ 
condition  for  which  the  drug  or 
biological  is  designated,  and 
information  about  the  sponsor  such  as 
the  name,  address,  telephone,  and 
contact. 


At  the  end  of  each  calendar  year,  the 
agency  publishes  a  cumulative  list  of 
orphan  drug  and  biological  designations 
current  through  the  calendar  year.  The 
list  that  is  the  subject  of  this  notice  is 
the  cumulative  list  of  orphan  drug  and 
biological  designations  through 
December  31,  2001,  and,  therefore, 
brings  the  April  3,  2001  (66  FR  17718) 
publication  up  to  date.  This  list  is 
available  upon  request  from  the  Dockets 
Management  Branch  (see  ADDRESSES). 
Those  requesting  a  copy  should  specify 
Docket  No.  84N-0102,  which  is  the 
docket  number  for  this  notice.  In 
addition,  the  list  is  updated  monthly 
and  is  available  upon  request  from  OPD 
or  FDA's  Dockets  Management  Branch 
(see  ADDRESSES).  The  current  list  is  also 
available  at  http://wvvrw.fda.gov/orphan. 

The  orphan  designation  of  a  drug  or 
biological  applies  only  to  the  sponsor 
who  requested  the  designation.  Each 
sponsor  interested  in  developing  a  drug 
or  biological  for  an  orphan  indication 
must  apply  for  orphan  designation  in 
order  to  obtain  exclusive  marketing 
rights.  Any  request  for  designation  must 
be  received  by  FDA  before  the 
submission  of  a  marketing  application 
for  the  proposed  indication  for  which 
designation  is  requested  (21  CFR 
316.23).  Copies  of  the  orphan  drug 
regulations  (21  CFR  part  316)  (57  FR 
62076,  December  29,  1992)  and 
explanatory  background  materials  for 
use  in  preparing  an  application  for 
orphan  designation  may  be  obtained 
from  OPD  (see  ADDRESSES). 

The  names  of  the  drugs  and 
biologicals  shown  in  the  cumulative  list 
of  orphan  designations  may  change 
upon  marketing  approval/licensing, 
reflecting  the  established,  proper  name 
approved  by  FDA.  Because  drugs  and 
biologicals  not  approved/licensed  for 
marketing  are  investigational,  the 
appropriate  established,  proper  name 
has  not  necessarily  been  assigned. 

Dated:  May  30.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-14327  Filed  6-6-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-O242] 

Pharmacy  Compounding  Compliance 
Policy  Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  FDA  staff 
and  industry  entitled  "Sec.  460.200 
Pharmacy  Compounding."  The 
document  being  issued  with  this  notice 
provides  guidance  to  drug  compounders 
on  how  FDA  intends  to  address 
pharmacy  compounding  as  a  result  of  a 
recent  decision  by  the  Supreme  Court. 
DATES:  Submit  "written  or  electronic 
comments  on  the  guidance  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  to  the  Division 
of  Compliance  Policy  (HFC-230),  Office 
of  Regulatory  Affairs,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  in 
processing  your  requests.  Submit 
written  comments  on  the  guidance  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
econunents.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT:  Fr^d 
Richman,  Center  for  Drug  Evaluation 
and  Research  (HFD-330).  Food  and 
Drug  Administration,  7520  Standish  Pi., 
Rockville.  MD  20855,  301-594-0101. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  16,  1992,  FDA  issued  a 
CPG,  section  460.200  (formerly  CPG 
7132.16),  which  delineated  FDA's 
enforcement  policy  on  pharmacy 
compounding.  This  CPG  represented 
FDA's  policy  in  this  area  until 
November  1997,  when  the  President 
signed  into  law  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Public  Law  105-115). 
Section  127  of  FDAMA  added  section 
503A  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  353a). 
which  exempted  compounded  drug 
products  from  the  requirements  of 
sections  501(a)(2)(B)  (current  good 
manufacturing  practices),  502(f)(1) 
(adequate  directions  for  use),  and  505 
(new  drug  provisions)  of  the  act  (21 
U.S.C.  351(a)(2)(B),  352(f)(1),  and  355). 
provided  that  the  compoimding  was 
conducted  in  accordance  with  and  the 
drug  products  met  the  requirements  in 
section  503A  of  the  act. 

In  November  1998,  the  solicitation 
and  advertising  provisions  of  section 
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503A  were  challenged  by  seven 
compounding  pharmacies  as  being 
impermissible  regulation  of  commercial 
speech.  The  U.S.  District  Court  for  the 
District  of  Nevada  ruled  in  the  plaintiffs' 
favor.  The  Government  appealed  to  the 
U.S.  Coiul  of  Appeals  for  the  Ninth 
Circuit.  On  February  6,  2001 .  the  Court 
of  Appeals  declared  section  503A 
invalid  in  its  entirety  [Western  States 
Medical  Center  v.  Shalala,  238  F.3rd 
1090  (9th  Cir.  2001)).  The  Government 
petitioned  for  a  writ  of  certiorari  to  the 
U.S.  Supreme  Court  for  review  of  the 
circuit  covul  opinion.  The  Supreme 
Court  granted  the  writ  and  issued  its 
decision  in  the  case  on  April  29,  2002, 
[Thompson  v.  Western  States  Medical 
Center,  No.  01-344,  April  29,  2002). 

The  Supreme  Court  affirmed  the 
Ninth  Circuit  Court  of  Appeals  decision 
that  foimd  section  503A  of  the  act  to  be 
invalid  in  its  entirety  because  it 
contained  unconstitutional  restrictions 
on  commercial  speech  (i.e.,  prohibitions 
on  soliciting  prescriptions  for  and 
advertising  specific  compounded 
drugs).  The  Supreme  Court  did  not  rule 
on,  and  therefore  left  in  place,  the  Ninth 
Circuit's  holding  that  the 
unconstitutional  restrictions  on 
commercial  speech  could  not  be  severed 
from  the  rest  of  section  503A  of  the  act. 
Accordingly,  all  of  section  503A  is  now 
invalid. 
*  FDA  has  therefore  determined  that  it 
needs  to  issue  guidance  to  the 
compounding  industry  and  FDA  staff  on 
what  types  of  compounding  might  be 
subject  to  enforcement  action  under 
current  law. 

This  guidance  is  being  issued  as  a 
level  1  guidance  consistent  with  our 
good  guidance  practices  (GGPs) 
regulation  in  §  10.115  (21  CFR  10.115). 
It  is  being  implemented  immediately 
without  prior  public  comment,  under 
§  21  CFR  10.115(g)(2),  because  of  the 
agency's  urgent  need  to  explain  how,  in 
light  of  the  Supreme  Court  decision,  it 
will  exercise  its  enforcement  discretion 
in  regard  to  compoimded  human  drugs. 
However,  pursuant  to  GGPs,  FDA 
requests  comments  on  the  guidance  and 
will  revise  the  document,  if  appropriate. 
Comments  will  be  considered  by  the 
agency  in  the  development  of  future 
policy. 

This  guidance  represents  the  agency's 
current  thinking  on  the  enforcement  of 
the  act  in  regard  to  drug  products 
compounded  by  pharmacies.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  applicable  statutes  and 
regulations. 


n.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (see  ADDRESSES). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.",  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http;// 
www.fda.gov/cder/gtiidance/index.htm, 
http://www.fda.gov/ora  under 
"Compliance  References,"  or  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  May  30,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-14259  Filed  6-^i-02;  8:45  am] 

BIUJNQ  COOE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  NIDCD 
Small  Grants  on  communication  disorders. 

Dote:  July  24-25,  2002. 

Time:  July  24,  2002,  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Time:  July  25,  2002,  8  a.m.  to  12  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Stanley  C.  Oaks,  PhD, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  Executive  Plaza  South, 
Room  400C,  6120  Executive  Blvd.,  Bethesda, 
MD  20892-7180.  301-196-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Heahh,  HHS) 

Dated:  May  31,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14304  Filed  6-6-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

« 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  Jime 
19,  2002,  8  a.m.  to  June  19,  2002,  5  p.m., 
Hyatt  Regency  of  Bethesda,  MD,  20814 
which  was  published  in  the  Federal 
Register  on  May  22,  2002,  67  FR  36012. 

"The  meeting  will  be  held  at  the 
Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  Washington,  DC  to 
review  grant  applications.  The  meeting 
is  closed  to  the  public. 

Dated:  May  31,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-14305  Filed  6-6-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Feueral  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  hereby 
given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
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ir 


)roperty  such  as  patentable  material, 

md  personal  information  concerning 

ndividuals  associated  with  the  grant 

applications,  the  disclosure  of  which 

would  constitute  a  clearly  imwarranted 

vasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  High  Risk 
(R21). 

Date:  August  29-30,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  Marriott  Pooks  Hill.  5151  Pooks  Hill 
Joad,  Bethesda,  MD  20814. 

Contact  Person:  Richard  J.  Bartlett,  PhD., 
Scientific  Review  Administrator,  National 
[nstitute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  Natcher  Bldg./Bldg.  45,  MSC 
>500/Room  5AS-37B,  Bethesda,  MD  20892. 
301)  594-4952. 

Catalogue  of  Federal  Domestic  Assistance 
^ogram  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS). 

Dated:  May  31,2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

;FR  Doc.  02-14306  Filed  6-6-02;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 

PMAN  SERVICES 
ional  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Loan 
Repayment  Program. 

Dafe.June  18,2002. 

Time:  8:30  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892. 


Contact  Person:  Tommy  L.  Broadwater, 
PHD,  Chief,  Review  Branch,  Grants  Review 
Branch,  National  Institutes  of  Health, 
NIAMS,  Natcher  Bldg.,  FJoom  5As25U, 
Bethesda.  MD  20892.  301-594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  31,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-14307  Filed  6-6-02;  8:45  am] 

BUJJNQ  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel.  MBRS  SEP  IMSD. 

Date:  July  23,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Select — Bethesda, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Michael  A.  Sesma,  PhD, 
Office  of  Scientific  Review,  NIGMS,  Natcher 
Bldg.,  Room  1AS19H,  45  Center  Drive. 
Bethesda.  MD  20892. 

(Catalogiie  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 


Dated:  May  31,2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-14308  Filed  6-6-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee.  MBRS.  Review 
Subcommittee  B. 

Da(e;  July  10-11.2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Select — Bethesda, 
8120  Wisconsin  Avenue,  Bethesda.  MD 
20814. 

Contact  Person:  Rebecca  H.  Johnson.  PhD. 
Office  of  Scientific  Review.  National  Institute 
of  General  Medical  Sciences.  National 
Institutes  of  Health.  Natcher  Building.  Room 
1AS19),  Bethesda,  MD  20892.  (301)  594- 
2771.  johnrh@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support:  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers:  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 

Dated:  May  31.2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-14309  Filed  6-6-02:  8:45  am] 
BILUNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institiite  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Comprehensive 
International  Program  of  Research  on  Aids 
(CIPRA). 

Date:  June  27,  2002. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

Place:  6700  B  Rockledge  Drive.  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Eleazar  Cohen,  PhD, 
Scientific  Review  Administrator,  NIAID/ 
DEA,  Scientific  Review  Program,  Room  2220, 
6700B  Rockledge  Drive.  MSC:-7616, 
Bethesda.  MD  20892.  301-496-2550. 
ecl7iv@nj7i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  31,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14310  Filed  6-6-02;  8:45  am] 

BNJJNQ  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 

IMeetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Comprehensive 
International  Program  of  Research  on  AIDS 
(CIPRA). 

Z>ate;June  19,  2002. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive,  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Robert  C.  Goldman,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH.  Room  2217,  6700  B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-761&.  301-496-8424. 
rgl  59w®nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Comprehensive 
International  Program  of  Research  on  AIDS 
(CIPRA). 

Date:  June  21,  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  6700  B  Rockledge  Drive,  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Robert  C.  Goldman,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  67O0  B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616.  301-496-8424. 
rg  1 59w@nih  .gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Comprehensive 
International  Program  of  Research  on  AIDS 
(CIPRA). 

Date:  June  27,  2002. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rockledge  Drive,  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Robert  C.  Goldman,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700  B 
Rockledge  Drive,  MSC  7616.  Bethesda,  MD 
20892-7616.  301-49&-8424. 
rgl59w@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  May  31,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-14311  Filed  6-6-02;  8:45  am] 

BILLING  CODE  4140-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  Rapid 
IV  Review. 

Dote.  June  17,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6140, 
MSC9606,  Bethesda,  MD  20892-9606,  301- 
443-1225,  rweise@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Genetics  of  Fear  and  Anxiety  Program 
Project. 

Date:  July  8,  2002. 

Time:  3:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Houmam  H  Araj,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6148,  MSC 
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8,  Bethesda,  MD  20892-9608,  301-443- 
40,  haraj@mail.nih.gov. 

[Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

II  Dated:  May  31,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14312  Filed  6-6-02;  8:45  am] 
BILUNQ  CODE  414<H>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  vdth  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

I  Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  NIDCD 
•Fellowships  and  Career  Awards. 

Date;  July  2,  2002. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
i  pplications. 

Place:  6120  Executive  Blvd,  Suite  400C, 
!  lethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Craig  A.  Jordan,  PhD, 
Chief,  Scientific  Review  Branch,  NIH/ 
NIDCD/DER,  Executive  Plaza  South,  Room 
400C.  Bethesda,  MD  20892-7180.  301-496- 
8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 


Dated:  May  31,2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14313  Filed  6-6-02;  8:45  am] 

BILLMO  CODE  414(M)1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Behavior  and 
Social  Science  of  Aging  Review  Committee. 

Date:  June  13-14,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Arthur  D.  Schaerdel, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892. 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Application 
Related  to  Therapeutics  for  Prior  Diseases. 

Date;June  20-21,  2002. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  San  Francisco  Downtown. 
299  Second  Street  (2nd  &  Folsom),  San 
Francisco,  CA  94105. 

Contact  Person:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue. 
Suite  2C212,  Bethesda.  MD  20892,  (301)  496- 
9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Integrative 
Pathways  to  Health  and  Illness. 

Date:  lune  26-27,  2002. 

Time:  7  p.m.  to  5  p.m. 


Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  Madison  Concourse  Hotel,  One  West 
Dayton  Street,  Madison,  WI  53703. 

Contact  Person:  Arthur  D.  Schaerdel.  DVM. 
Scientific  Review  Administrator.  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892. 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  NIA 
Neurosciences  R03's. 

Z>ate;July  15.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Jeffrey  M.  Chemak.  PhD, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892.  (301)  496-9666. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  31,2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14314  Filed  6-6-02;  8:45  am] 

BILLINO  COOE  414fr-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportimity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
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of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Notification  of 
Intent  to  Use  Schedule  III,  IV,  or  V 
Opioid  Drugs  for  the  Maintenance'and 
Detoxification  Treatment  of  Opiate 
Addiction  Under  21  U.S.C.  823(g)(2) 
[OMB  No.  0930-0234,  extension]— The 
Drug  Addiction  Treatment  Act  of  2000 
("DATA,"  Pub.  L.  106-310)  amended 
the  Controlled  Substances  Act  (21 
U.S.C.  823(g)(2)  to  permit  practitioners 
(physicians)  to  seek  and  obtain  waivers 
to  prescribe  certsun  approved  narcotic 
treatment  drugs  for  the  treatment  of 
opiate  addiction.  The  legislation  sets 
eligibility  requirements  and  certification 
requirements  as  well  as  an  interagency 
notification  review  process  for 
physicians  who  seek  waivers. 

To  implement  these  new  provisions, 
SAMHSA  has  developed  a  notification 
form  (SMA  167)  that  facilitates  the 
submission  and  review  of  notifications. 
The  form  provides  the  information 
necessary  to  determine  whether 
practitioners  (i.e.,  independent 
physicians  and  physicians  in  group 
practices  (as  defined  under  section 
1877(h)(4)  of  the  Social  Security  Act) 
meet  the  qualifications  for  waivers  set 
forth  under  the  new  law.  Use  of  this 
form  will  enable  physicians  to  know 
they  have  provided  all  information 
needed  to  determine  whether 
practitioners  are  eligible  for  a  waiver. 


However,  there  is  no  prohibition  on  use 
of  other  means  to  provide  requisite 
information.  The  Secretary  will  convey 
notification  information  and 
determinations  to  the  Drug  Enforcement 
Administration  (DEA),  which  will 
assign  an  identification  number  to 
qualifying  practitioners;  this  number 
will  be  included  in  the  practitioner's 
registration  under  21  U.S.C.  823(f). 

Practitioners  may  use  the  form  for  two 
types  of  notification;  (a)  New,  and  (b) 
immediate.  Under  "new"  notifications, 
practitioners  may  make  their  initial 
waiver  requests  to  SAMHSA. 
"Immediate"  notifications  inform 
SAMHSA  and  the  Attorney  General  of  a 
practitioner's  intent  to  prescribe 
immediately  to  facilitate  the  treatment 
of  an  individual  (one)  patient  under  21 
U.S.C.  823(g)(2)(E)(ii). 

The  form  collects  data  on  the 
following  items:  Practitioner  name;  state 
medical  license  niimber  and  DEA 
registration  number;  address  of  primary 
location,  telephone  and  fax  numbers;  e- 
mail  address;  name  and  address  of 
group  practice;  group  practice  employer 
identification  munber;  names  and  DEA 
registration  numbers  of  group 
practitioners;  purpose  of  notification 
new,  inunediate,  or  renewal; 
certification  of  qualifying  criteria  for 
treatment  and  management  of  opiate- 
dependent  patients;  certification  of 
capacity  to  refer  patients  for  appropriate 


coimseling  and  other  appropriate 
ancillary  services;  certification  of 
maximum  patient  load,  certification  to 
use  only  those  drug  products  that  meet 
the  criteria  in  the  law.  The  form  also 
notifies  practitioners  of  Privacy  Act 
considerations,  and  permits 
practitioners  to  expressly  consent  to 
disclose  limited  information  to  the 
SAMHSA  Substance  Abuse  Treatment 
Facility  Locator. 

At  present,  there  are  no  narcotic  drugs 
or  combinations  for  use  under 
notifications;  however,  SAMHSA 
believes  that  it  is  appropriate  to  develop 
a  notification  system  to  implement 
DATA  in  anticipation  of  narcotic 
treatment  medications  becoming 
available  in  the  very  near  future. 
Therefore,  SAMHSA  recently  obtained 
emergency  OMB  approval  of  form  SMA 
167  so  that  physicians  will  have  it 
available  to  use  if  they  wish  to  be 
assured  that  all  required  information  is 
provided  on  their  waiver  submission 
and  so  that  the  review  of  submissions 
may  be  facilitated  by  use  of  a  standard 
format  for  provision  of  the  required 
information.  Respondents  may  submit 
the  form  electronically,  through  a 
dedicated  Web  page  that  SAMHSA  will 
establish  for  the  purpose,  as  well  as  via 
U.S.  mail. 

The  following  table  simunarizes  the 
estimated  annual  burden  for  the  use  of 
this  form. 


Purpose  of  submission 


Initial  Application  for  Waiver  

Notification  to  Prescritje  Immediately 

Total 


Numt)er  of  re- 
spondents 


1,200 
33 


1,200 


Responses 
per  respond- 
ent 


Burden  per  re- 
sponse (hr.) 


.083 
.083 


Total  burden 
(hrs.) 


100 
3 


103 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  May  31,  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  02-14325  Filed  6-6-02;  B:45  am] 

MLUNG  COOE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

RIN  1018-AI55 

Proposed  implementation  Guidelines 
for  Fiscal  Year  (FY)  2002  Landowner 
Incentive  Program  (Non  Tribal  Portion) 
for  States,  Territories  and  the  District 
of  Columbia 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  2002,  allocated  $40 
million  from  the  Land  and  Water 
Conservation  Fund  for  conservation 
grants  to  States,  the  District  of 
Columbia,  Puerto  Rico,  Guam,  the 


United  States  Virgin  Islands,  the 
Northern  Mariana  Islands,  American 
Samoa,  (hereafter  referred  to  as  States) 
and  Tribes  under  a  Landowner 
Incentive  Program  (LIP).  The  U.S.  Fish 
and  Wildlife  Service  (Service)  will 
address  the  Tribal  component  of  LIP 
imder  a  separate  Federal  Register 
notice. 

DATES:  For  consideration,  interested 
parties  should  submit  comments  on  the 
policies  or  the  information  collection  in 
this  announcement  to  the  appropriate 
addresses  below  by  July  8,  2002.  For  the 
information  collection,  OMB  has  up  to 
60  days  to  approve  or  disapprove 
information  collections  but  may 
respond  after  30  days. 

ADDRESSES:  For  non-tribal  LIP 
comments  only,  Kris  E.  LaMontagne, 
Chief,  Division  of  Federal  Aid,  U.S.  Fish 
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and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  140,  Arlington,  VA  22203. 
For  Paperwork  Reduction  Act,  send 
comments  for  the  Information 
Collection  portion  only  to  Interior  Desk 
Officer,  Attn:  1018-0109,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
send  a  copy  of  the  comment  to  U.S.  Fish 
and  Wildlife  Service,  Information 
Collection  Clearance  Officer,  4401  North 
Fairfax  Drive,  Room  224,  Arlington,  VA 
22203. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
LIP  grant  information  for  the  States 
contact  Kris  E.  LaMontagne,  Chief, 
Division  of  Federal  Aid,  at  the  above 
address  or  call  (703)  358-2156.  For  LIP 
grant  information  for  the  Tribes  contact 
Pat  Durham,  Office  of  Native  American 
Liaison,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street  NW.,  Mail  Stop  3251, 
Washington,  DC  22203  or  call  (202) 
208-4133.  For  information  on  the 
Paperwork  Reduction  Act  Information 
Collection  Approval  contact  Rebecca 
Mullin,  U.S.  Fish  and  Wildlife  Service, 
Information  Collection  Clearance 
Officer,  4401  North  Fairfax  Drive,  Room 
224,  Arlington,  VA  22203. 
SUPPLEMENTARY  INFORMATION: 

Background 

1 1  The  Service  is  soliciting  comments 
from  individuals,  government  agencies, 
the  scientific  community, 
environmental  groups,  industry,  or  any 
other  interested  party  concerning  the 
proposed  program  implementation.  All 
comments  received  will  be  considered 
as  long  as  they  are  not  anonymous. 

The  Service  will  make  all  comments 
received  in  response  to  this  Notice 
available  for  public  review  during 
risgular  business  hours  at  the  Division  of 
Federal  Aid  in  Arlington,  Virginia  (see 
ADDRESSES).  If  a  respondent  wishes  his 
or  her  name  or  address  to  be  withheld 
from  public  view,  we  will  honor  these 
wishes  to  the  extent  allowable  by  law, 
if  they  make  this  request  known  at  the 
time  of  comment  submission. 

In  recent  years,  natural  resource 
managers  have  increasingly  recognized 
that  private  lands  play  a  pivotal  role  in 
linking  or  providing  important  habitats 
for  fish,  wildlife,  and  plant  species.  To   • 
protect  and  enhance  these  habitats 
through  incentives  for  private 
landowners,  Congress  appropriated  $40 
million  for  the  Service  to  administer  a 
new  Landowner  Incentive  Program  (LIP) 
for  States  and  Tribes.  The  Service  will 
award  grants  to  States  for  programs  that 
enhance,  protect,  and/or  restore  habitats 
that  benefit  federally  listed,  proposed  or 
candidate  species,  or  other  at  risk 
species  on  private  lands.  A  primary 


objective  of  LIP  is  to  establish,  or 
supplement  existing,  landowner 
incentive  programs  that  provide 
technical  and  financial  assistance, 
including  habitat  protection  and 
restoration,  to  private  landowners  for 
the  protection  and  management  of 
habitat  to  benefit  federally  listed, 
proposed,  or  candidate  species,  or  other 
at-risk  species  on  private  lands  as  stated 
in  the  appropriations  language.  LIP 
complements  other  federal  private  lands 
conservation  programs  that  focus  on  the 
conservation  of  habitat. 

Proposed  Program  Implementation 
Guidelines 

Definitions 

UP  is  a  grant  program  establishing  a 
partnership  among  Federal  and  State 
governments  and  private  landowners. 
The  Federal  role  in  implementation  of 
UP  is  to  provide  policy,  guidance, 
funds,  and  oversight.  The  State  role  in 
implementation  of  LIP  is  to  provide 
technical  and  financial  assistance  to 
private  landowners  for  projects  for  the 
protection  and  management  of  habitat 
for  species  at  risk.  The  private 
landowner  role  is  to  provide  the  habitat 
necessary  to  accomplish  the  objectives 
of  LIP.  For  this  program,  we  are  defining 
species  at  risk  as  any  Federally  listed, 
proposed,  or  candidate  species  or  other 
species  of  concern  as  officially 
determined  and  documented  by  a  State. 
Private  land  is  considered  any  non- 
government-owned land.  A  project  is  a 
discrete  task  to  be  undertaken  by  private 
landowners  for  the  accomplishment  of 
the  defined  LIP  objectives. 

A  series  of  questions  and  answers 
follow  which  describe  the  proposed 
implementation  guidelines  for  LIP. 

Program  Requirements 

1.  What  is  the  objective  of  this 
program?  the  primary  objective  of  this 
program  is  to  establish  or  supplement 
State  landowner  incentive  programs  that 
protect  and  restore  habitats  on  private 
lands,  to  benefit  Federally  listed, 
proposed,  or  candidate  species  or  other 
species  determined  to  the  at  risk,  and 
provide  technical  and  financial 
assistance  to  private  landowners  for 
habitat  protection  and  restoration. 

2.  How  will  the  Tribes  participate  in 
LIP?  The  Service  is  allocating  $4  million 
of  the  total  funds  appropriated  under 
LIP  to  Tribes  for  a  competitive  grant 
program  to  be  described  in  a  separate 
Federal  Register  notice.  For  Tribal  LIP 
grant  information  contact  Pat  Durham, 
Office  of  Native  American  Liaison,  U.S. 
Fish  and  Wildlife  Service.  1849  C  Street 
NW.,  Mail  Stop  3251,  Washington,  DC 
20240  or  call  (202)  208-4133. 


3.Does  LIP  require  plans  like  the  State 
Wildlife  Grant  Program  (FY  2002)  and 
the  Wildlife  and  Conservation  and 
Restoration  Program?  No. 

4.  Who  can  apply  for  a  LIP  grant?  The 
State  agency  with  primary  responsibility 
for  fish  and  wildlife  will  be  responsible 
for  submitting  all  proposal  to  Federal 
Aid  (FA).  All  other  governmental 
entities,  individuals,  and  organizations, 
including  Tribes,  may  partner  with  or 
serve  as  a  subgrantee  to  that  fish  and 
wildlife  agency. 

Fiscal  Issues 

5.  How  will  the  Service  distribute  the 
available  $40  million?  The  Service  will 
allocate  $34.8  million  for  competitive 
grants  to  States,  $4.0  million  for  Tribes, 
and  $1.2  million  for  program 
administration  by  the  Service. 

6.  What  is  the  non-Federal  match 
requirement  for  LIP  grants?  The  Service 
requires  a  minimum  of  25%  non- 
Federal  match  for  LIP  grants.  The 
Insular  Areas  of  the  U.S.  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Northern  Mariana  Islands  are  exempt 
form  matching  requirements  for  this 
program  (based  on  48  U.S.C.  1469a.(d)). 

7.  May  the  required  non-Federal 
match  be  in-kind  contributions?  Yes. 
Allowable  in-kind  contributions  are 
defined  in  43  CFR  part  12.64.  The 
following  website  provides  additional 
information  www.nctc.fws.gov/fedaid/ 
too!kit/43 12toc.pdf 

Grant  Administration 

8.  How  will  the  Service  award  grants 
to  States?  The  Service  will  use  a  two- 
tiered  award  system.  Tier-1  grants  will 
be  assessed  such  that  they  meet 
minimum  eligibility  requirements.  The 
Service  will  rank  Tier-2  grants  on 
proposed  criteria  contained  ip  this 
notice  and  award  grants  after  a  national 
competition. 

9.  What  are  the  intended  objectives  of 
Tier-1  grants?  The  Service  intends  that 
Tier-1  grants  fund  stafi'  and  associated 
support  necessary  to  develop  or 
enhance  an  existing  landowner 
program.  These  programs  should  benefit 
private  landowners  and  other  partners 
to  help  manage  and  protect  habitats  that 
benefit  species  at  risk  through  the 
development  of  plans,  outreach,  and 
associated  activities  that  assist  in  the 
implementation  of  projects  on  private 
lands. 

10.  What  are  the  eligibility 
requirements  for  Tier-1  grants?  To 
receive  a  Tier-1  grant  a  State  program 
must  meet  all  of  the  following: 

(a)  Deliver  technical  and  financial 
assistance  to  landowners; 
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(b)  Provide  for  appropriate 
administrative  functions  such  as  fiscal 
and  contractual  accountability: 

(c)  Use  LIP  grants  to  supplement  and 
not  replace  existing  funds; 

(d)  Distribute  funds  to  landowners 
through  a  fair  and  equitable  system; 

(e)  Provide  outreach  and  coordination 
that  assists  in  administering  the 
program;  and 

(f)  Describe  a  process  for  the 
identlBcation  of  species  at  risk;  and 

(g)  Use  obtainable  and  quantifiable 
performance  measures  that  support 
Service  goals,  (http://plannine.fws.gov/) 

11.  What  are  the  intended  objectives 
of  Tier-2  grants?  The  objective  of  a  Tier- 
2  grant  should  place  a  priority  on  the 
implementation  of  State  programs  that 
provide  technical  and  financial 
assistance  to  the  private  landowner. 
Programs  should  emphasize  the  . 
protection  and  restoration  of  habitats 
that  benefit  Federally  listed,  proposed 
or  candidate  species,  or  other  species  at 
risk  on  private  lands.  The  Service 
generally  intends  a  Tier-2  grant  to  fund 
the  expansion  of  existing  State 
landowner  incentive  programs  or  those 
created  under  Tier-l  grants. 

12.  What  factors  will  be  used  to  rank 
Tier-2  grants?  The  Service  proposes  to 
use  the  following  criteria  to  rank  Tier- 
2  proposals. 

(a)  Proposal  provides  clear  and 
sufficient  detail  to  describe  the  program. 
(0-10  points) 

(b)  Proposal  provides  adequate 
management  systems  for  fiscal  and 
contractual  accountability  (State), 
including  annual  monitoring  and 
evaluation  of  progress  toward  desired 
project  and  program  objectives 
(landowner  and  State).  (0-10  points) 

(c)  Proposal  must  describe  me  State's 
fair  and  equitable  system  for  fund 
distribution.  For  example.  States  have 
developed  their  own  criteria  to  evaluate 
'and  prioritize  their  project  proposals 
based  on  criteria  such  as  species  needs, 
priority  habitats,  compliance  with  State 
and  federal  requirements,  cost/benefit 
components  including  the  duration  of 
costs  and  benefits,  and  feasibility  of 
success  and  select  projects  for  grant 
proposal  funding  based  on  their  highest 
priority  standing.  (0-10  points) 

(d)  Proposal  describes  outreach  efforts 
used  to  effect  broad  public  awareness, 
support,  and  participation.  (0-10  points) 

(e)  Number  of  identified  species  at 
risk  to  benefit  from  the  proposal.  Points 
increase  from  0-10  as  more  species  are 
identified. 

(f)  Percentage  of  State's  total  LIP 
program  funds  identified  for  use  on 
private  land  projects  as  opposed  to  staff 
and  related  administrative  support 
costs.  Points  increase  from  0  to  10  as  the 


percentage  of  funds  identified  for  staff 
and  related  administrative  costs 
decrease. 

(g)  Percentage  of  total  non-Federal 
fund  cost  sharing.  Points  increase  from 
0  to  10  as  the  percentage  of  non-Federal 
cost  sharing  increases  above  the 
minimum  cost  share. 

(h)  Proposal  provides  obtainable  and 
quantifiable  performance  measures  that 
support  Service  performance  goals. 
[http://planning.fws.gov/)  (0-10  points) 

13.  Are  there  funding  limits  (caps)  for 
LIP?  Yes. 

(a)  The  Service  will  cap  Tier-l  grants 
at  $180,000  for  State  fish  and  wildlife 
agencies,  and  $75,000  for  Territories 
and  the  District  of  Columbia. 

(b)  In  addition,  no  State  may  receive 
more  than  $1.74  million  Tier  1  and  Tier 
2  funds  combined  from  the  FY  2002 
appropriation. 

14.  May  a  State  submit  more  than  one 
proposal?  States  may  submit  one 
proposal  each  for  Tier  1  and  Tier  2 
grants.  However,  funding  limits  still 
apply,  as  described  in  Question  13. 

15.  If,  after  awarding  Tier-l  and  Tier- 
2  grants,  some  FY  2002  funds  remain, 
how  will  the  Service  make  them 
available  to  the  States?  We  will 
announce  subsequent  requests  for 
proposals  until  all  LIP  funds  are 
obligated.  States  that  have  not  reached 
the  cap  may  submit  an  additional 
proposal. 

16.  Will  interest  accrue  to  the  account 
holding  LIP  funds  and  if  so  how  will  it 
be  used?  No.  The  LIP  funds  were  not 
approved  for  investing,  and  as  a  result 
no  interest  will  accrue  to  the  account. 

17.  What  administrative  requirements 
must  States  comply  with  in  regard  to 
LIP?  States  must  comply  with  43  CFR 
Part  12  that  provides  the  administrative 
regulations  (www.nctc.fws.gov/fedaid/ 
toolkit/4312toc.pdf.)  and  OMB  Circular 
A-87  that  provides  cost  principles 
(www.whitehouse.gov/omb/circulars). 

18.  What  information  must  a  State 
include  in  a  grant  proposal?  LIP  grant 
proposals  must  include  an  Application 
for  Federal  Assistance  (SF-424)  and 
must  identify  whether  it  is  a  Tier-l  or 
Tier-2  proposal.  They  must  also  include 
statements  describing  the  need, 
objectives,  expected  results  or  benefits, 
approach  or  procedures,  location,  and 
estimated  cost  for  the  proposed  work 
(43  CFR  part  12).  They  should  also 
clearly  identify  how  each  of  the  ranking 
criteria  (Tier  2)  and  minimum 
requirements  (Tier  1)  are  addressed  and 
information  on  performance  measures  to 
be  used.  The  SF— 424  is  available  from 
FA  at  any  Service  Regional  Office  or  at 
www.nctc.fws.gov/fedaid/toolkit/ 
formsfil.pdf. 


19.  Where  should  a  State  send  grant 
proposals?  Once  the  final  Federal 
Register  notice  is  published.  States 
should  submit  all  LIP  proposals  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
Division  of  Federal  Aid,  4401  North 
Fairfax  Drive,  Suite  140,  Arlington,  VA 
22203-1610. 

20.  When  are  proposals  due  to  the 
Service?  The  Service  will  issue  a 
Request  For  Proposals  (RFP)  in  the 
Federal  Register  in  the  summer  of  2002 
which  will  give  States  60  days  to 
prepare  and  submit  proposals  from  the 
date  of  the  RFP. 

21.  What  process  will  the  Service  use 
to  evaluate  and  select  proposals  for 
funding?  The  Service  will  evaluate  all 
proposals  received  by  the  60  day 
deadline.  Successful  proposals  will  then 
be  selected  based  on  the  final  eligibility 
and  selection  criteria  in  the  RFP,  and 
will  be  subject  to  the  final  approval  of 
the  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks.  All  applicants  will 
be  notified  of  the  results. 

22.  Once  a  proposal  is  selected  for 
funding  what  additional  grant 
docimients  must  the  applicant  submit 
and  to  whom?  In  addition  to  the 
Application  for  Federal  Assistance 
submitted  with  the  original  proposal, 
the  Service  requires  the  following 
documents:  A  Grant  Agreement  (Form 
3-1552)  and  a  schedule  of  work  the 
State  proposes  to  fund  through  this 
grant.  Additionally,  the  Service,  in 
cooperation  with  the  applicants,  must 
address  Federal  compliance  issues,  such 
as  the  National  Environmental  Policy 
Act,  the  National  Historic  Preservation 
Act,  and  the  Endangered  Species  Act. 
Regional  Office  FA  staff  can  assist  in 
explaining  the  procedures  and 
documentation  necessary  for  meeting 
these  Federal  requirements.  This 
additional  documentation  must  be  sent 
to  the  appropriate  Regional  Office  where 
FA  staff  will  approve  the  grant 
agreement  to  obligate  funds.  See  the 
answer  to  Question  25  for  Regional 
Office  locations  and  virww.nctc.fws.gov/ 
fedaid/toolkit/fagabins.pdf  foT 
additional  information. 

23.  What  reporting  requirements  must 
States  meet  once  funds  are  obligated 
under  a  LIP  grant  agreement?  The 
Service  requires  an  annual  progress 
report  and  Financial  Status  Report  (FSR) 
for  grants  longer  than  one  year.  This 
annual  report  should  include  a  list  of 
accomplishments  including  project 
details  and  their  relationship  to  meeting 
Service  performance  goals. 
(www.planning.fws.gov/)  A  final 
performance  report  and  FSR  (SF-269) 
are  due  to  the  Regional  Office  within  90 
days  of  the  grant  agreement  ending  date. 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7.  2002 /Notices 


39417 


24.  Will  landowners  who  have  LIP 
projects  implemented  on  their  property 
be  required  to  leave  project 
improvements  in  place  for  a  specific 
period  of  time?  States  will  need  to 
address  this  issue  in  their  grant 
proposals,  landowner  incentive 
programs,  and  agreements  with 
individual  landowners.  Habitat 
improvements  should  be  left  in  place  in 
order  to  realize  the  desired  benefits  for 
species  at  risk. 

25.  Who  can  I  contact  in  the  Service 
about  the  LIP  program  in  my  local  or 
regional  area?  Correspondence  and 
telephone  contacts  for  the  Service  are 
listed  by  Region  below. 

Region  1.  Hawaii,  Idaho,  Oregon, 
Washington,  California,  Nevada, 
American  Samoa,  Guam,  and 
Commonwealth  of  the  Northern  Mariana 
Islands.  Regional  Director,  Division  of 
Federal  Aid,  U.S.  Fish  and  Wildlife 
Service,  911  NE  11th  Avenue,  Portland, 
Oregon  97232-4181,  LIP  Program 
Contact:  Jim  Greer,  (503)  231-6128. 

Region  2.  Arizona,  New  Mexico, 
Oklahoma,  and  Texas.  Regional 
Director,  Division  of  Federal  Aid,  U.S. 
Fish  and  Wildlife  Service,  500  Gold 
Avenue  SW.,  Room  4012,  Albuquerque, 
New  Mexico,  87102,  LIP  Program 
Contact:  Lonnie  Schroeder,  (505)  248- 
7457. 

Region  3.  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin.  Regional  Director, 
Division  of  Federal  Aid,  U.S.  Fish  and 
Wildlife  Service,  Bishop  Henry  Whipple 
Federal  Building,  One  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
LIP  Program  Contact:  Lucinda  Corcoran, 
(612) 713-5135. 

Region  4.  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands.  Regional 
Director,  Division  of  Federal  Aid,  U.S. 
Fish  and  Wildlife  Service,  1875  Centiuy 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345,  LIP  Program  Contact:  Marilyn 
Lawal,  (404)  679-7277. 

Region  5:  Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia.  Regional  Director,  Division  of 
Federal  Aid,  U.S.  Fish  and  Wildlife 
Service,- 300  Westgate  Center  Drive, 
Hadley,  MA  01035-9589,  LIP  Program 
Contact:  Vaughn  Douglas,  (413)  253- 
8502. 

Region  6.  Colorado,  Kansas,  Montana. 
Nebraska,  North  Dakota,  South  Dakota, 
Utah,  and  Wyoming.  Regional  Director, 
Division  of  Federal  Aid,  U.S.  Fish  and 


Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0486,  LIP  Program 
Contact:  Jacque  Richy,  (303)  236-8155 
ext.  236. 

Region  7.  Alaska,  Regional  Director, 
Division  of  Federal  Aid,  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503-6199.  LIP 
Program  Contact:  Nancy  Fair  (907)  786- 
3435. 

Required  Determinations 

Regulatory  Planning  and  Review 

This  policy  document  identifies 
proposed  eligibility  criteria  and 
selection  factors  that  may  be  used  to 
award  grants  under  the  LIP.  The  Service 
developed  this  draft  policy  to  ensure 
consistent  and  adequate  evaluation  of 
grant  proposals  that  are  voluntarily 
submitted  and  to  help  perspective 
applicants  understand  how  the  Service 
will  award  grants.  According  to 
Executive  Order  (E.O.)  12866,  this 
policy  document  is  significant  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  four  criteria  discussed  below. 

(a)  The  LIP  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  jobs,  the 
environment,  public  health  or  safety,  or 
State  or  local  commimities.  A  total  of 
$34,800,000  will  be  awarded  in  grants  to 
State  and  Territorial  wildlife  agencies  to 
provide  financial  and  technical 
assistance  to  private  landowners  to 
carry  out  voluntary  conservation 
actions.  These  funds  will  be  used  to  pay 
for  the  administration  and  execution  of 
actions  such  as  restoring  natural 
hydrology  to  streams  or  wetlands  that 
support  species  of  concern,  fencing  to 
exclude  livestock  from  sensitive 
habitats,  or  planting  native  vegetation  to 
restore  degraded  habitat.  In  addition, 
grants  that  are  funded  will  generate 
other,  secondary  benefits,  including 
benefits  to  natural  systems  (e.g.,  air. 
water)  and  local  economies.  All  of  these 
benefits  are  widely  distributed  and  are 
not  likely  to  be  significant  in  any  single 
location.  It  is  likely  that  some  residents 
where  projects  are  initiated  will 
experience  some  level  of  benefit,  but 
quantifying  these  effects  at  this  time  is 
not  possible.  We  do  not  expect  the  siun 
of  all  the  benefits  from  this  program, 
however,  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

(b)  We  do  not  believe  the  LIP  would 
create  inconsistencies  with  other 
agencies'  actions.  Congress  has  given 
the  Service  the  responsibility  to 
administer  the  program. 


(c)  As  a  new  grant  program,  the  LIP 
would  not  materially  alter  the  budgetary 
impact  of  entitlements,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  policy 
document  establishes  a  new  grant 
program  that  Public  Law  107-63 
authorizes,  which  should  make  greater 
resources  available  to  applicants.  The 
submission  of  grant  proposals  is 
completely  voluntary,  but  necessary  to 
receive  benefits.  When  an  applicant 
decides  to  submit  a  grant  proposal,  the 
proposed  eligibility  criteria  and 
selection  factors  identified  in  this  policy 
can  be  construed  as  requirements  placed 
on  the  awarding  of  the  grants. 
Additionally,  we  will  place  further 
requirements  on  grantees  that  are 
selected  to  receive  funding  under  the 
LIP  in  order  to  obtain  and  retain  the 
benefit  they  are  seeking.  These 
requirements  include  specific  Federal 
financial  management  and  reporting 
requirements  and  time  commitments  for 
maintaining  habitat  improvements  or 
other  activities  described  in  the 
-applicant's  proposal. 

(d)  OMB  had  determined  that  this 
policy  raises  novel  legal  or  policy 
issues,  and,  as  a  result,  this  document 
has  undergone  OMB  review. 

Regulatory  flexibUity  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  as  amended  by  the 
Small  Business  Regulatory-  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  as  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  SBREFA  also 
amended  the  RFA  to  require  a 
certification  statement.  In  this  notice, 
we  are  certifying  that  the  LIP  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  reasons  described  below. 

Small  entities  include  organizations, 
such  as  independent  nonprofit 
organizations  and  local  governmental 
jurisdictions,  including  school  boards 
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and  city  and  town  governments  that 
serve  fewer  than  50,000  residents,  as 
well  as  small  businesses.  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  impacts  as  a  result  of  this 
progrma.  In  general,  the  term  significant 
economic  impact  is  meant  to  apply  to  a 
typical  small  business  firm's  business 
operations. 

The  types  of  effects  this  program 
could  have  on  small  entities  include 
economic  benefits  resulting  from  the 
purchasing  of  supplies  or  labor  to 
implement  the  grant  proposals  in 
relation  to  habitat  improvements  on 
private  lands.  By  law,  only  State  and 
Territorial  wildlife  agencies  are  eligible 
grant  recipients.  Since  this  program  will 
be  awarding  a  total  of  only  $34,800,000 
for  grants  throughout  the  United  States 
to  benefit  wildlife  habitat  on  private 
lands,  a  substantial  nimiber  of  small 
entities  are  unlikely  to  be  affected.  The 
benefits  from  this  program  will  be 
spread  over  such  a  large  area  that  is 
unlikely  that  any  significant  benefits 
will  accrue  to  a  significant  number  of 
entities  in  any  area.  In  total,  the 
distribution  of  the  $34,800,000  will  not 
create  a  significant  economic  benefit  for 
small  entities  but,  clearly  a  number  of 
entities  will  receive  some  benefit. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,. 2000  et  seq.): 

(a)  This  policy  will  not  "significantly 
or  imiquely"  affect  small  government 
entities. 

(b)  This  policy  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is.  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  LIP  establishes  a  grant  program  that 
States  may  participate  in  volimtarily. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  the 
LIP  does  not  have  significant  takings 


implications.  State  and  Territorial 
agencies  will  work  with  private 
landowners  who  voluntarily  request 
technical  and  financial  assistance  for 
species  conservation  on  their  lands. 

Executive  Order  13211 

On  May  18,  2001.  the  President  issued 
and  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
policy  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  policy  document  does  not 
have  any  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
Congress  has  directed  that  we 
administer  grants  under  the  LIP  directly 
to  the  States  and  Territories.  The  States 
have  the  authority  to  decide  which 
project  proposals  received  from  private 
landowners  to  forward  to  the  Service  for 
consideration. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  UP  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  With  the  guidance  in  the 
policy  dociunent,  the  Service  will 
clarify  the  requirements  of  the  LIP  to 
applicants  that  voluntarily  submit  grant 
proposals. 

National  Environmental  Policy  Act 

.  This  draft  policy  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Service  has 
determined  that  the  issuance  of  the  draft 
policy  is  categorically  excluded  under 
the  Department  of  the  Interior's  NEPA 
procediues  in  516  DM  2,  Appendix  1 
and  516  DM  6,  Appendix  1.  The  Service 
will  ensure  that  grants  that  are  funded 
through  the  LIP  are  in  compliance  with 
NEPA. 

Govemment'to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Government  to  Government  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 


federally  recognized  Tribes  on  a 
govemment-to-govenmient  basis. 

This  policy  document  deals  only  with 
the  LIP  program  as  it  relates  to  States 
and  Territories.  Under  Public  Law  107- 
63,  Title  I,  Tribes  are  also  eligible 
grantees.  The  Service  is  preparing  a 
separate  policy  document  which  will  be 
applicable  to  the  tribal  component  of 
the  LIP  program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501)  please    • 
note  the  following  information.  This 
information  collection  is  authorized  by 
the  Federal  Aid  in  Sport  Fish 
Restoration  Act  (16  U.S.C.  777-7771], 
Federal  Aid  in  Wildlife  Restoration  Act 
(16  U.S.C.  669-6691),  Partnerships  for 
Wildlife  Act  (16  U.S.C.  3741),  the     " 
Coastal  Wetlands  Planning,  Protection 
and  Restoration  Act  (16  U.S.C.  3954), 
the  Endangered  Species  Act  (16  U.S.C. 
1531-1544)  and  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Acts. 

"This  information  collection  covers  the 
collection  of  proposals,  budgets, 
financial  and  performance  reports 
related  to  grants  issued  imder  the  above 
Acts.  Potential  grantees  are  expected  to 
submit  complete  proposals  addressing 
the  ranking  factors  discussed  elsewhere 
in  this  notice.  We  are  collecting  this 
information  to  evaluate  programs  and 
projects  relevant  to  the  eligibility, 
substantiality,  relative  value  of  each  in 
order  to  rank  the  proposals  for 
competitive  awards.  We  are  collecting 
budget  information  from  applicants  in 
order  to  make  awards  of  grants  under 
these  programs.  We  are  collecting 
financial  and  performance  information 
to  track  costs  and  accomplishments  of 
these  grants  programs.  We  are  also 
collecting  performance  information  as  it 
relates  to  the  President's  goals  and 
objectives  for  the  department  of  the 
Interior  and  the  Fish  and  Wildlife 
Service.  Completion  of  these  application 
and  reporting  requirements  will  involve 
a  paperwork  burden  of  approximately 
80  hours  per  grant  proposal.  This  does 
not  include  any  burden  hours 
previously  approved  by  OMB  for 
standard  or  U.S.  Fish  and  Wildhfe 
Service  forms. 

Your  response  to  this  information 
collection  is  required  to  receive  benefits 
in  the  form  of  a  Grant,  and  does  not 
carry  any  premise  of  confidentiality.  An 
agency  may  not  conduct  or  sponsor;  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number:  This  information  collection 
was  previously  approved  by  OMB  and 
assigned  control  number  1018-0109.  We 
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are  citing  additional  authorities  and 
requesting  an  increase  in  the  total 
burden  hours  through  this  approval 
request.  Interested  parties  can  see  this 
proposed  information  collection  at  this 
ml:  http ■.//fedecalaid.fws.gov/gran ts/ 
Proposed  Federal  Aid  Gran  ts 
^Application  _BookIet.pdf. 

"The  Service  submitted  the 
information  collection  requirements  to 
OMB  for  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
invited  on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's 
estimates  of  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  oi^other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  submitted  to  the  address  listed  in 
ADDRESSES  section  near  the  begiiming  of 
this  notice. 

Authority 

{ I  This  notice  is  published  under  the 
authority  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act.  2002,  H.R.  2217/ 
Public  Law  107-63. 

Dated:  June  3,  2002. 
Paul  Hoffinan, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Paries. 

[FR  E)oc.  02-14257  Filed  6-6-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 
RIN  1018-Ai56 

Fiscal  Year  2002  Private  Stewardship 
Grants  Program;  Proposed  Program 
Implementation 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 

SUMftlARY:  For  Fiscal  Year  2002, 
Congress  appropriated  $10  million  from 
the  Land  and  Water  Conservation  Fund 
for  the  U.S.  Fish  and  Wildlife  Service 
(Service)  to  establish  a  Private 
Stewardship  Grants  Program  (PSGP). 
The  PSGP  provides  grants  and  other 
assistance  on  a  competitive  basis  to 


individuals  and  groups  engaged  in 
private  conservation  efforts  tibat  benefit 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
species  proposed  or  candidates  for  such 
listing,  or  other  at-risk  species  {e.g., 
species  formally  recognized  as  a  species 
of  conservation  concern,  such  as  species 
listed  by  a  State  or  Territory).  We " 
request  comments  on  the  proposed 
eligibility  criteria,  project  ranking 
factors  and  scoring  system,  or  any  other 
aspect  of  the  Private  Stewardship  Grants 
Program. 

DATES:  We  will  accept  comments  on 
program  implementation  until  July  8, 
2002. 

ADDRESSES:  Send  comments  regarding 
program  implementation  to  Chief, 
Branch  of  Recovery  and  State  Grants, 
U.S.  Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Drive.  Room  420,  Arlington,  VA 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Miller,  Chief,  Branch  of 
Recovery  and  State  Grants  (703/358- 
2061). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  majority  of  endangered  and 
threatened  species  depend,  at  least  in 
part,  upon  privately  owned  lands  for 
their  survival.  The  help  of  landowmers 
is  essential  for  the  conservation  of  these 
and  other  imperiled  species. 
Fortunately,  many  private  landowners 
want  to  help.  Often,  however,  the  costs 
associated  with  implementing 
conservation  actions  are  greater  than  a 
landowner  could  undertake  without 
financial  assistance.  The  President's 
Budget  for  Fiscal  Year  2002  requested 
funding  to  address  this  need  and 
Congress  responded  by  appropriating 
$10  million  in  FY  2002  from  the  Land 
and  Water  Conservation  Fund  for  the 
Service  to  establish  the  PSGP.  The  PSGP 
provides  grants  or  other  Federal 
assistance  on  a  competitive  basis  to 
individuals  and  groups  engaged  in 
private  conservation  efforts  that  benefit 
species  listed  or  proposed  as 
endangered  or  threatened  under  the  Act, 
candidate  species,  or  other  at-risk 
species  on  private  (non-govemmentally 
owned)  lands  within  the  United  States. 

What  Types  of  Projects  May  Be  Funded? 

Eligible  projects  include  those  by 
landowners  and  their  partners  who  need 
technical  and  financial  assistance  to 
improve  habitat  or  implement  other 
activities  on  private  lands  for  the  benefit 
of  endangered,  threatened,  candidate, 
proposed,  or  other  at-risk  species. 
Examples  of  the  types  of  projects  that 


may  be  funded  include  restoring  natural 
hydrology  to  streams  or  wetlands  that 
support  imperiled  species,  fencing  to 
exclude  animals  from  sensitive  habitats, 
or  planting  native  vegetation  to  restore 
degraded  habitat. 

Who  Can  Apply  for  These  Grants? 

Individual  private  landovtmers  as  well 
as  groups  of  private  landowners  will  ybe 
encouraged  to  submit  project  proposals 
for  thefr  properties.  Additionally, 
individuals  or  groups  (e.g.,  land 
conservancies)  working  with  private 
landowners  on  conservation  efforts  will 
also  be  encoiu-aged  to  submit  project 
proposals  provided  they  identify 
specific  private  landowners  who  have 
confirmed  their  intent  to  participate 
with  them  in  the  conservation  efforts. 

What  Are  the  Proposed  Eligibility 
Criteria  for  Proposed  Projects? 

We  propose  that  all  of  the  following 
criteria  must  be  satisfied  for  a  proposal 
to  be  considered  for  funding:  (1)  The 
project  must  involve  voluntary 
conservation  efforts  on  behalf  of  private 
landowners  within  the  United  States 
(i.e.,  U.S.  States  and  Territories);  (2)  the 
project  must  benefit  species  listed  as 
endangered  or  threatened  under  the  Act 
by  the  Service,  species  proposed  or 
designated  as  candidates  for  listing  by 
the  Service,  or  other  at-risk  species  that 
are  native  to  the  United  States;  (3)  the 
proposal  must  include  at  least  10 
percent  cost  sharing  (i.e.,  at  least  10 
percent  of  total  project  cost)  on  the  part 
of  the  landowner  or  other  non-Federal 
partners  involved  in  the  project  (the 
cost-share  may  be  an  in-kind 
contribution,  including  equipment, 
materials,  operations,  and  maintenance 
costs);  (4)  the  proposal  must  identify  at 
least  some  of  the  specific  landowners 
who  have  confirmed  thefr  intent  to 
participate  in  the  private  conservation 
efforts  (not  all  participating  landowners 
need  to  be  identified  at  the  time  of  the 
proposal  submission);  (5)  the  proposal 
must  include  a  reasonably  detailed 
budget  indicating  how  the  funding  will 
be  used  and  how  each  partner  is 
contributing;  and  (6)  the  proposal  must 
include  quantifiable  meastu^s  that  can 
be  used  to  evaluate  the  project's  success. 
The  project  proposal  should  also 
indicate  whether  partial  funding  of  the 
project  is  practicable,  and,  if  so,  what 
specific  portion(s)  of  the  project  could 
be  implemented  with  what  level  of 
funding.  A  project  proposal  that  fits  into 
a  longer-term  initiative  will  be 
considered;  however,  the  proposed 
project's  objectives  and  benefits  must    » 
stand  on  thefr  own,  as  there  are  no 
assurances  that  additional  funding 
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would  be  awarded  in  subsequent  years 
for  other  related  projects. 

We  do  not  intend  to  grant  funding  for 
projects  that  serve  to  satisfy  regulatory 
requirements  of  the  Act  including 
complying  with  a  biological  opinion 
under  section  7  of  the  Act  or  fulfilling 
commitments  of  a  Habitat  Conservation 
Plan  under  section  10  of  the  Act,  or  for 
projects  that  serve  to  satisfy  other  local. 
State,  or  Federal  regulatory 
requirements  (e.g.,  mitigation  for  local, 
State,  or  Federal  permits).  Additionally, 
we  do  not  intend  to  award  grants  to 
fund  the  acquisition  of  real  property 
either  through  fee  title  or  easements. 
However,  habitat  improvements  over 
and  above  any  existing  requirements  for 
lands  covered  imder  ciurent  easements 
or  other  such  conservation  tools  would 
be  considered  eligible  for  funding. 

In  addition  to  the  above  gener^ 
eligibility  criteria  that  will  be  required 
for  project  proposals  to  be  considered 
for  funding,  there  will  be  additional 
requirements  for  projects  that  are 
selected  to  receive  funding  under  the 
PSGP.  These  requirements  include 


specific  Federal  financial  management 
reqiiirements  and  time  commitments  for 
maintaining  habitat  improvements  or 
other  activities  described  in  the  project 
proposal.  These  requirements  vary 
depending  on  the  type  of  grantee 
(individual,  nonprofit  organization,  etc.) 
and  the  type  of  project  to  be  funded 
(e.g.,  grantees  will  be  required  to  satisfy 
the  time  commitment  as  described  in 
their  proposal  for  leaving  the  habitat 
improvement  in  place  in  order  to  realize 
the  desired  habitat  benefits). 
Additionally,  the  Service,  in 
cooperation  with  the  grantees,  must 
address  Federal  compliance  issues,  such 
as  the  National  Environmental  Policy 
Act.  the  National  Historic  Preservation 
Act,  and  the  Endangered  Species  Act. 
For  the  projects  that  are  selected  to 
receive  funding,  we  will  provide 
additional  guidance  on  compliance  with 
these  requirements. 

How  Will  Proposals  Be  Selected? 

Proposals  will  compete  at  a  regional 
level  for  funding.  We  will  target  50 
percent  of  the  grant  funding  to  the 


Service's  Regions  based  on  the  number 
of  acres  of  non-Federal  land,  as  a 
representation  of  the  amount  of  private 
land  within  each  Region,  and  50  percent 
based  on  the  number  of  listed, 
proposed,  candidate,  and  other  at-risk 
species  in  each  Region  (see  Table  1). 
Within  each  Region,  a  diverse  panel  of 
representatives  from  State  and  Federal 
government,  conservation  organizations, 
agriculture  and  development  interests, 
and  the  science  community  will  assess 
the  applications  and  make  funding 
recommendations  to  the  Service.  The 
purpose  of  using  the  diverse  panels  is  to 
obtain  individual  advice  on  project 
selection  from  an  array  of  interests 
involved  with  conservation  efforts  on 
private  lands.  The  Service  will  make  all 
funding  selections,  subject  only  to  the 
final  approval  of  the  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks.  The 
Service  will  award  grants  for  actions 
and  activities  that  protect  and  restore 
habitats  that  benefit  federally  listed, 
proposed  or  candidate  species,  or  other 
at  risk  species  on  private ^ands. 


Table  1.— Service  Regions  and  Funding  Target  for  Grants  in  Each  Region 


Region 

States  and  territories 

Total  funding  tar- 
get for  grants 
within  region 

Region  1  (Pacific) 

Region  2  (Southwest) 

Region  3  (Great  Lakes-Big  Rivers) 

Region  4  (Southeast)  

Region  5  (Northeast) 

Region  6  (Mountain-Prairie) 

Region  7  (Alaska) 

Califomia,   Hawaii,   Idaho.  Oregon,  Washington.   Nevada,  American  Santoa. 

Guam,  and  Commonwealth  of  ttte  Northern  Mariana  Islands. 

Arizona,  NSw  Mexico,  Oklahoma,  and  Texas  » 

Illinois,  Indiana,  Iowa,  Michigan,  Minnesota,  Missouri,  Ohio.  arxJ  Wisconsin 

Alabama,  Arttansas,  Ftorida,  Georgia,  Kentucky,  Louisiana,  Mississippi,  North 

Carolina.  South  Carolina,  Tennessee,  Puerto  Rico,  and  the  U.S.  Virgin  Islands. 
ConnectKut,  Delaware,  District  of  Columbia,  Maine,  Maryland,  Massachusetts, 

New   Hampshire,   New  Jersey,    New   Yort(,    Pennsylvania,    Rhode   Island, 

Vermont,  Virginia,  and  West  Virginia. 
Colorado,  Kansas.  Montana.  Nebraska,  North  Dakota,  South  Dakota,  Utah,  and 

Wyoming. 
Alaska  

$2,821,859 

1.490.457 

942.981 

1.723.690 

634.151 

1.413.886 
472,976 

Members  of  each  diverse  panel  will 
individually  score  each  proposal  based 
on  a  set  of  ranking  factors,  which 
include  (1)  the  number  of  endangered  or 
threatened  species,  species  proposed  or 
candidates  for  such  listing,  and  at-risk 
species  that  will  benefit  horn  the 
project;  (2)  the  importance  of  the  project 
to  the  conservation  of  those  species, 
including  the  diuation  of  the  benefits, 
the  magnitude  of  the  benefits,  and  the 
urgency  of  the  project;  (3)  the  amount  of 
non-Federal  cost  sharing  involved  in  the 
project;  and  (4)  other  proposal  merits, 


such  as  whether  the  project 
complements  other  conservation 
projects  in  the  area,  the  project's  unique 
qualities,  feasibility  of  the  project,  or 
any  other  appropriate  justifications, 
including  particular  strengths  in  the 
above  categories  (e.g.,  extraordinary 
benefits).  Final  project  selections  will  be 
based  on  projects'  total  scores,  although 
geographic  distribution  of  projects,  the 
amount  of  funding  requested  for  a 
project  compared  with  the  total  amount 
of  funding  available,  and  other  such 
factors  may  also  be  considered.  Partial 


funding  of  one  or  more  projects,  when 
practicable,  may  be  considered. 

Ehie  to  the  wide  variety  of  project 
proposals  that  will  likely  be  submitted, 
the  scoring  system  must  provide  a 
relatively  high  degree  of  flexibility. 
Therefore,  a  scoring  system  that  is 
relatively  simple,  but  allows  project 
proposals  to  be  evaluated  qualitatively 
as  well  as  quantitatively  is  desired.  We 
propose  that  the  four  ranking  factors  be 
scored  as  described  in  Table  2  below. 


II 
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Table  2.— Project  Proposal  Scoring  Guidelines 

[10  points  maximum] 


Ranking  factor 


Project  proposal  assessment 


Numt)er  of 
points 


(1)  The  number  of  federally  listed,  proposed,  candidate,  or  at-risk  species  that  will 
benefit  from  the  project. 

(2)  The  importance  of  the  project  to  the  consen/ation  of  the  target  species,  including 
the  duration  of  the  benefits,  the  magnitude  of  the  benefits,  and  the  urgency  of  the 
project. 

(3)  The  amount  of  non-Federal  cost  sharing  Involved  In  the  project 

(4)  Other  Proposal  Merits.  Whether  the  project  complements  other  projects  in  the 
area,  the  project's  unique  qualities,  feasibility  of  the  project,  or  any  other  appro- 
priate justifications,  including  particular  strengths  in  the  above  categories  (e.g.  ex- 
traordinary benefits). 


1  or  2  species  

3  or  more  species  

Qualitative  

Five  percent  or  greater  in  addition  to  ttie 

required  ten  percent. 
Qualitative  


1 
2 

1-4 


0-1 

0-a 


Jl, 


bw  Will  the  PSGP  Further  the  Mission 
of  the  Service? 

11  In  accordance  with  the  Government 
Performance  and  Results  Act  of  1993  (31 
U.S.C.  1115),  the  Service  prepares  a 
Strategic  Plan.  This  plan  describes  the 
Service's  performance  goals  and 
measuires.  Additionally.  President  Bush 
has  laimched  a  bold  new  strategy  for 
improving  the  management  and 
performance  of  the  Federal  government. 
Secretary  Norton  has  adopted  the 
President's  management  agenda  and 
created  a  new  vision  of  management 
excellence  at  the  Department  of  the 
Interior  that  focuses  her  commitment  to 
citizen-centered  governance  around 
"four  Cs'":  Conservation  through 
Cooperation,  Consultation,  and 
Commimication. 

The  PSGP  will  reflect  the  President's 
strategy  and  embody  the  Secretary's 
commitment  to  citizen-centered 
government.  The  eligibility  criteria, 
selection  factors,  and  reporting 
requirements  in  the  PSGP  will  ensure 
that  the  projects  funded  maximize 
progress  toward  our  goals  and  measures. 
Among  others,  the  PSGP  will  further  the 
Service's  goals  for  conserving  imperiled 
species  and  habitat  conservation  as 
described  in  the  Service's  strategic  plan. 
Information  on  the  Service's  strategic 
plans  and  performance  reports  are 
available  on  the  Service's  internet  site  at 
http://planning.fws.gov/. 

Public  Conunents  Solicited 

We  intend  that  the  actions  resulting 
from  this  proposed  program 
implementation  be  as  acciuate  and 
effective  as  possible.  Therefore,  any 
suggestions  from  the  public,  concerned 
governmental  agencies,  the  scientific 
community,  environmental  groups, 
industry,  commercial  trade  entities,  or 
any  other  interested  party  concerning 
this  proposed  program  implementation 
guidance  are  hereby  solicited.  We  will 
take  into  consideration  any  comments 


and  additional  information  received  and 
we  will  announce  a  Request  for 
Proposals  in  the  Federal  Register  after 
the  close  of  the  comment  period  and  as 
promptly  as  possible  after  all  comments 
have  been  reviewed  and  analyzed.  The 
Request  for  Proposals  will  describe  the 
final  eligibility  criteria  and  ranking 
factors  to  be  used  for  Fiscal  Year  2002 
and  provide  instructions  on  how  to 
apply  for  these  grants. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we  ' 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circiunstances  in 
which  We  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Division  of  Consultation, 
HCPs,  Recovery,  and  State  Grants  in 
Arlington,  Virginia  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Required  Determinations 

Regulatory  Planning  and  Review 

This  policy  document  identifies 
proposed  eligibility  criteria  and 
selection  factors  that  may  be  used  to 
award  grants  under  the  PSGP.  The 
Service  developed  this  draft  policy  to 
ensure  consistent  and  adequate 
evaluation  of  project  proposals  that  are 


voluntarily  submitted  and  to  help 
perspective  applicants  understand  how 
grants  will  be  awarded.  In  accordance 
with  Executive  Order  (E.O.)  12866,  this 
policy  dociunent  is  significant  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  four  criteria 
discussed  below. 

(a)  The  PSGP  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  communities.  A 
total  of  $9,500,000  will  be  awarded  in 
grants  to  private  landowners  or  their 
partners  to  implemant  voluntary 
conservation  actions. 

These  funds  will  be  used  to  pay  for 
actions  such  as  restoring  natural 
hydrology  to  streams  or  wetlands  that 
support  imperiled  species,  fencing  to 
exclude  animals  from  sensitive  habitats, 
or  planting  native  vegetation  to  restore 
degraded  habitat.  In  addition,  the 
projects  that  are  funded  will  generate 
other  secondary  benefits,  including 
benefits  to  natural  systems  (e.g.,  air, 
water)  and  local  economies.  All  of  these 
benefits  are  distributed  widely  and  are 
not  likely  to  be  significant  in  any  one 
location.  It  is  likely  that  local  residents 
near  projects  where  grants  are  awarded 
will  experience  some  level  of  benefit, 
but  it  is  not  possible  to  quantify  these 
effects  at  this  time.  However,  the  sum 
total  of  all  the  benefits  from  this 
program  is  not  expected  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

(b)  We  do  not  believe  the  PSGP  would 
create  inconsistencies  with  other 
agencies'  actions.  Congress  has  given 
the  Service  responsibility  to  administer 
the  program. 

(c)  As  a  new  grant  program,  the  PSGP 
would  materially  affect  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
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rights  and  obligations  of  their  recipients. 
The  submission  of  project  proposals  is 
completely  voluntary.  However,  when 
an  applicant  decides  to  submit  a  project 
proposal,  the  proposed  eligibility 
criteria  and  selection  factors  identified 
in  this  policy  can  be  construed  as 
requirements  placed  on  the  awarding  of 
the  grants.  Additionally,  we  will  place 
further  requirements  on  proponents  of 
projects  that  are  selected  to  receive 
funding  imder  the  PSGP.  These 
requirements  include  specific  Federal 
financial  management  requirements  and 
time  commitments  for  maintaining 
habitat  improvements  or  other  activities 
described  in  the  applicant's  project 
proposal  in  order  to  obtain  and  retain 
the  benefit  they  are  seeking. 

(d)  0MB  has  determined  that  this 
policy  raises  novel  legal  or  policy  issues 
and,  as  a  result,  this  document  has 
undergone  0MB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  nole,  it  must  prepare 
and  make  available  for  public  coounent 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jiuisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  SBREFA  also 
amended  the  RFA  to  require  a 
certification  statement.  In  this  notice, 
we  are  certifying  that  the  PSGP  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
for  the  reasons  described  below. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 


annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  impacts  as  a  result  of  this 
program.  In  general,  the  term  significant 
economic  impact  is  meant  to  apply  to  a 
typical  small  business  firm's  business 
operations. 

The  types  of  effects  this  program 
could  have  on  small  entities  include 
economic  benefits  resulting  from  the 
purchasing  of  supplies  or  labor  to 
implement  the  project  proposals. 
However,  since  this  program  will  be 
awarding  a  total  of  only  $9,500,000  for 
projects  throughout  the  United  States,  a 
substantial  number  of  small  entities  are 
imlikely  to  be  affected.  The  benefits 
from  this  program  will  be  spread  over 
such  a  large  area  that  it  is  unlikely  that 
any  significant  benefits  will  accrue  to  a 
significant  number  of  entities  in  any 
area.  In  total,  the  distribution  of 
$9,500,000  will  not  create  a  significant 
economic  benefit  for  small  entities,  but 
clearly  a  number  of  entities  will  receive 
some  benefit. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 

(a)  We  believe  this  rule  will  not 
"significantly  or  imiquely"  affect  small 
govenmients.  A  Small  Government 
Agency  Plan  is  not  required.  This 
program  provides  benefits  to  private 
landowners. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 
The  PSGP  imposes  no  obligations  on 
State  or  local  govenmients. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  the 
PSGP  does  not  have  significant  takings 
implications.  While  private  landowners 
may  choose  to  directly  or  indirectly  • 
implement  actions  that  may  have 
property  implications,  they  would  do  so 
as  a  result  of  their  own  decisions,  not 
as  result  of  the  PSGP.  The  PSGP  has  no 
provisions  that  would  take  private 
property  rights. 


Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.0. 13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Federalism 

In  accordance  with  Executive  Order 
13132.  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  Congress  has 
directed  that  we  administer  grants 
under  the  PSGP  directly  to  private 
landowners. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  PSGP  does  not  unduly 
biu'den  the  judicial  system  and  does 
meet  the  requirements  of  sections  3(a] 
and  3(b)(2)  of  the  Order.  With  the 
guidance  provided  in  this  policy 
document,  the  requirements  of  the  PSGP 
will  be  clarified  to  applicants  that 
voluntarily  submit  project  proposals. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq. 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501),  please 
note  the  following  information.  The 
information  collection  associated  vtrith 
the  PSGP  is  authorized  by  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act,  2002. 
H.R.  2217/Public  Law  107-63.  The 
information  collection  solicited  is 
necessary  to  gain  a  benefit  in  the  form 
of  a  grant,  as  determined  by  the 
Secretary  of  the  Interior.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  An 
information  collection  package  has  been 
submitted  to  OMB  for  approval.  The 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  proposed  information 
collection,  but  may  respond  after  30 
days.  To  request  a  copy  of  the 
information  collection  approval  request, 
explanatory  information,  and  related 
foims,  contact  Rebecca  A.  MuUin  at 
(703)  358-2287.  A  copy  of  the 
information  collection  approval  request 
is  also  available  electronically  on  the 
Service's  website  at  http:// 
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endangered.fws.gov/grants/private — 
stewardship.html. 

The  likely  respondents  for  grants 
under  the  PSGP  will  include 
individuals  and  private  groups,  and  the 
submission  of  project  proposals  is 
voluntary.  The  collected  information 
can  be  separated  into  two  categories:  the 
project  proposal  and  the  reporting 
requirements  required  for  those  projects 
that  are  selected  to  receive  funding.  To 
apply  for  a  PSGP  grant,  individuals  or 
groups  must  submit  a  project  proposal. 
The  project  proposal  should  include 
information  demonstrating  that  the 
eligibility  criteria  have  been  met  and 
should  be  organized  such  that  the 
ranking  factors  can  be  easily  evaluated 
and  other  considerations  can  be  easily 
identified.  We  will  use  this  information 
to  determine  the  eligibility  and  relative 
value  of  conservation  projects 
competing  for  funding.  Individuals  and 
groups  that  are  selected  to  receive  and 
that  accept  funding  under  the  PSGP, 
will  be  required  to  submit  additional 
reporting  information  on  project 
performance  as  well  as  the  financial 
status  of  the  project  proposal.  We  will 
use  this  information  to  ensure  that  the 
funding  is  used  appropriately  and  to 
monitor  the  effectiveness  of  the  project 
in  meeting  its  stated  goals. 

The  reporting  burden  is  estimated  to 
average  8  hours  per  respondent  for  the 
project  proposal  and  4  hours  per 
respondent  for  reporting  activities.  The 
total  annual  burden  is  4,000  hours  for 
the  project  proposals  and  200  hours  for 
reporting  activities;  the  number  of 
respondents  is  estimated  to  average  500 
respondents  for  submitting  project 
proposals  and  50  respondents  for  the 
reporting  requirements.  The  information 
collected  does  not  carry  a  premise  of 
confidentiality. 

We  invite  comments  on  (1)  Whether 
or  not  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Service,  including 
whether  or  not  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  how  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology.  Comments  may 
be  submitted  to:  Attention:  Desk  Officer 
for  the  Department  of  the  Interior,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 


DC  20503.  Send  a  copy  to  the 
Information  Collection  Officer,  Mail 
Stop  224  ARLSQ,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240.  To 
ensure  consideration,  comments  must 
be  received  by  July  8,  2002. 

National  Environmental  Policy  Act 

We  have  analyzed  this  draft  policy  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Department  of  the 
hiterior  Manual  (516  DM  2  and  6).  This 
draft  policy  does  not  constitute  a  major 
Federal  action  significanUy  affecting  the 
quality  of  the  human  environment.  The 
Service  has  determined  that  the 
issuance  of  the  draft  policy  is 
categorically  excluded  under  the 
Department  of  the  Interior's  NEPA 
procedures  in  516  DM  2,  Appendix  1 
and  516  DM  6,  Appendix  1.  The  Service 
will  enstire  that  projects  that  are  funded 
through  the  PSGP  are  in  compliance 
with  NEPA. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-goverament  basis.  The 
effect  of  this  draft  policy  document  on 
Native  American  Tribes  would  be 
determined  on  a  case-by-case  basis  with 
the  individual  evaluation  of  project 
proposals.  Under  Secretarial  Order 
3206.  the  Service  will,  at  a  minimum, 
share  with  the  tribes  any  information 
concerning  project  proposals  that  may 
affect  Tribal  trust  resources.  After 
consultation  with  the  Tribes  and  the 
project  proponent,  and  after  careful 
consideration  of  the  Tribe's  concerns, 
the  Service  must  clearly  state  the 
rationale  for  the  reconmiended  final 
decision  and  explain  how  the  decision 
relates  to  the  Service's  trust 
responsibility.  Accordingly: 

a.  We  have  not  yet  consulted  with  the 
affected  Tribe(s).  This  requirement  will 
be  addressed  with  individual 
evaluations  of  project  proposals. 

b.  We  have  not  yet  treated  Tribes  on 

a  govemment-to-govemment  basis.  This 
requirement  will  be  addressed  with 
individual  evaluations  of  project 
proposals. 

c.  We  will  consider  Tribal  views  in 
individual  evaluations  of  project 
proposals. 


d.  We  have  not  yet  consulted  with  the 
appropriate  bureaus  and  offices  of  the 
Department  about  the  identified  effects 
of  this  draft  policy  off  Tribes.  This 
requirement  will  be  addressed  with 
individual  evaluations  of  project 
proposals. 

Authority 

This  notice  is  published  under  the 
authority  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act,  2002,  H.R.  2217/ 
Public  Law  107-63. 

Dated:  May  31,  2002. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-14338  Filed  6-6-02;  8;45  am) 

BILUNO  CODE  4310-86-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[CA-61 0-02-1 61 0-] 

Raviaad  Nottca  of  Intent  To  Prepare 
Waat  Mo)ave  Plan  and  Environmental 
Impact  Statement;  California  Deaert 
DIatrict  Offica,  Callfomla 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Revised  Notice  of  Intent. 

SUMMARY:  This  notice  is  a  revision  of  the 
notice  of  intent  published  December  5, 
1991  (pages  63741)  (1991  NOI)  for  the 
West  Mojave  Plan  (WMP)  (formerly,  the 
"West  Mojave  Coordinated  Management 
Plan")  and  Environmental  Impact 
Statement  (EIS).  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Federal  Land  Policy 
Management  Act  of  1976  (FLPMA)  and 
the  Code  of  Federal  Regulations  (40  CFR 
1501.7,  43  CFR  1610.2),  notice  is  hereby 
given  that  the  Bureau  of  Land 
Management  (BLM)  will  hold  a  series  of 
public  scoping  meetings  and  will  then 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  WMP  and  related 
amendments  to  the  BLM's  Califomia 
Desert  Conservation  Area  Plan  (CDCA 
Plan).  The  purpose  of  this  revision  is  to 
invite  the  public  to  attend  these  scoping 
meetings,  to  discuss  the  proposed  action 
and  possible  alternatives,  and  to  provide 
comments  for  consideration  during  the 
preparation  of  the  EIS. 
DATES:  Public  scoping  meetings  will  be 
held  in  June  2002  to  identijy  issues  and 
concerns  involving  the  WMP's 
proposals  and  alternatives,  including 
the  conservation  strategies  developed  to 
conserve  the  Desert  Tortoise,  Mohave 
ground  squirrel  and  other  sensitive 
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desert  species.  All  comments  received 
shall  be  taken  into  consideration  during 
the  preparation  of  the  EIS,  prior  to 
issuance  of  a  Record  of  Decision. 
Meeting  locations  and  dates  will  be 
announced  at  least  15  days  in  advance 
through  local  media  and  online  at  http: 
//www.  ca .  blm  .gov/news/weetings.h  tml. 
Scoping  comments  previously 
submitted  following  publication  of  the 
1991  Notice  of  Intent  are  still  valid  and 
will  be  considered  together  with 
comments  received  pursuant  to  this 
revised  notice.  Therefore,  commentators 
do  not  need  to  resubmit  comments  but 
may  provide  additional  comments  or 
clarifications  of  those  previously  made. 
Written  comments  will  be  accepted  up 
to  thirty  (30)  days  from  the  date  of 
publication  of  this  notice. 
SUPPLEMENTARY  INFORMATION:  The  WNfP 
addresses  the  management  of  3.6 
million  acres  of  public  lands 
administered  by  the  BLM  in  eastern 
Kern  County,  southern  Inyo  County, 
northern  Los  Angeles  County  and 
western  San  Bernardino  County,  all  of 
which  are  within  the  State  of  California. 
The3LM's  Ridgecrest  and  Barstow  field 
offices  administer  most  ofthese  public 
lands.  A  small  amoimt  of  acreage 
administered  by  the  BLM's  Needles  and 
Palm  Springs  field  offices  is  also 
affected.  All  public  lands  are  within  the 
California  Desert  Conservation  Area, 
and  all  lie  within  the  jurisdiction  of  the 
BLM's  California  Desert  District. 

The  WMP  is  being  prepared 
collaboratively  with  locaJ  jurisdictions, 
state  and  other  federal  agencies.  It  is  the 
intent  of  the  collaborators  that  the  WMP 
also  serve  as  a  habitat  conservation  plan 
(HCP)  applicable  to  the  2.8  million  acres 
of  private  lands  within  the  planning 
area.  Preparation  of  the  HCP  would 
facilitate  the  issuance  of  programmatic 
incidental  take  permits  by  the  California 
Department  of  Fish  and  Game  and  the 
United  States  Fish  and  Wildlife  Service 
to  participating  cities  and  counties. 

The  first  step  in  this  effort  was  the 
publication  of  the  December  5, 1991 
notice  of  intent  and  the  holding  of 
public  scoping  meetings  in  January 
1992.  This  initiated  a  collaborative 
planning  process  which  involved 
scientific  data  collection  and  the 
discussion  of  conservation  issues  by 
representatives  of  agencies,  local 
jurisdictions,  public  land  users  and 
others  with  an  interest  in  the  future  of 
the  western  Mojave  Desert.  These  issues 
included  conservation  strategies  for  the 
desert  tortoise,  Mohave  ground  squirrel 
and  other  sensitive  desert  plants  and 
animals,  a  motorized  vehicle  access 
network  for  public  lands  in  the  region, 
and  such  multiple  use  issues  as 


livestock  grazing,  mining,  cultxiral 
resources  and  recreation. 

The  EIS  will  assess  the  environmental 
impacts  of  a  proposed  action  and  a 
range  of  reasonable  alternatives 
(including  a  "no  action"  alternative). 
Any  necessary  amendments  to  the 
BLM's  CDCA  Plan  will  be  addressed. 
The  EIS  will  evaluate  whether  the 
conservation  strategies  can  recover 
western  Mojave  Desert  populations  of 
the  threatened  desert  tortoise,  the 
endangered  Lane  Moimtain  milkvetch 
and  other  sensitive  species. 

The  BLM  invites  the  public  to  help 
identify  significant  issues  or  concerns  to 
be  addressed  in  the  EIS.  These  will  be 
discussed  at  a  series  of  additional  public 
scoping  meetings  to  be  held  in  June 
2002. 

ADDRESSES:  Written  comments  may  be 
forwarded  to  the  following  address:  Mr. 
William  Haigh,  West  Mojave  Project 
Manager,  Bureau  of  Land  Management, 
California  Desert  District  Office.  6221 
Box  Springs  Road,  Riverside,  CA  92507. 
Citizens  submitting  written  conmients 
will  automatically  be  included  in  the 
mailing  list. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Haigh,  West  Mojave  Project 
Manager,  Bureau  of  Land  Management, 
California  Desert  District  Office,  6221 
Box  Springs  Road,  Riverside,  CA  92507, 
telephone  (760)  252-6080. 

Dated:  April  23,  2002. 
Linda  Hansen, 

Acting  District  Manager,  California  Desert. 
[FR  Doc.  02-14292  Filed  6-6-02;  8:45  am] 
BILLING  COOE  4310-A6-P 


DEPARTMENT  OF  THE  irTTERIOR 

Bureau  of  Land  Management 
[ID-930-1060-JJ] 

Notice  of  Public  Hearing;  Boise,  ID 

AGENCY:  Bureau  of  Land  Management, 
Idaho  State  Office,  Interior. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  A  public  hearing  will  be  held 
at  the  Lower  Snake  River  District, 
Bureau  of  Land  Management,  Boise, 
Idaho,  to  receive  statements  concerning 
the  use  of  helicopters  and  motor 
vehicles  in  wild  horse  gathering 
operations  within  Idaho  for  calendar 
year  2002. 

DAT^  AND  TIME:  Tuesday,  July  9,  2002,  6 
p.m.  to  8  p.m.  Location:  Lower  Snake 
River  District,  Bureau  of  Land 
Management.  3948  Development  Ave., 
Boise,  Idaho,  83705. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Benson,  Range  Technician/Wild  Horse 


and  Burro  Specialist.  Upper  Snake  River 
District,  Bureau  of  Land  Management, 
15  East  200  South,  Burley.  Idaho  83318, 
or  e-mail  at  Kent  Benson@bIm.gov,  or 
Jon  Foster,  Branch  Chief  Resources  and 
Sciences,  Idaho  State  Office,  1387  South 
Vinnell  Way,  Boise,  Idaho  83709,  or  e- 
mail  at  Jon_Foster@bIm.gov. 

SUPPLEMENTARY  INFORMATION:  The 
hearing  will  allow  interested  persons  to 
make  oral  statements  concerning  the  use 
of  helicopters  and  motor  vehicles  during 
wild  horse  gathering  operations  in 
Idaho,  consistent  with  requirements  for 
a  public  hearing  described  in  43  CFR 
4840.1(b).  All  statements  will  be 
recorded. 

Dated:  May  8,  2002. 

Fritz  Rennebaum, 

Acting  State  Director,  Bureau  of  Land 
Management,  Idaho. 

[FR  Doc.  02-14394  Filed  6-6-02;  8:45  am] 

BILUNG  COOE  4310-aG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU-76735] 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  W  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-76735  for  lands  in  San  Juan 
Coimty,  Utah,  was  timely  filed  and 
required  rentals  accruing  from  October 
1,  2001,  the  date  of  termination,  have 
been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$10  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Biu^au  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-76735, 
effective  October  1 ,  2001 ,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rate  cited  above. 

Robert  Lopez, 

Chief,  Branch  of  Minerals  Adjudication. 
(FR  Doc.  02-14291  Filed  6-0-02;  8:45  am) 
BILUNG  COOE  4310-$S-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Cape  Cod  National  Seashore,  South 
Wellfleet,  Massachusetts;  Cape  Cod 
National  Seashore  Advisory 
Commission,  Two  Hundred  Thirty 
Eighth  Meeting;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  June  21,  2002. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 

The  Commission  members  will  meet 
at  1:00  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda 

2.  Approval  of  minutes  of  previous 
meeting  (April  26,  2002) 

3.  Reports  of  Officers 

4.  Reports  of  Subcommittees 
Nickerson  Fellowship 

5.  Superintendent's  Report 
News  fi-om  Washington 
New  Beach  in  Eastham 
Construction  of  Salt  Pond  Visitor 

Center 
Penniman  House 
Highlands  Center 

Long  Term  Transportation  Planning 
Doane  Road 

6.  Old  Business 
Pheasant  Hunting 

7.  New  Business 

8.  Date  and  agenda  for  next  meeting 

9.  Public  comment  and 

10.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
£rom  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfieet,  MA  02667. 


Dated:  May  16.  2002. 
Maria  Burks, 

Superintendent. 

(FR  Doc.  02-14337  Filed  6-6-02;  8:45  am] 

BILUNG  COOE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Parle  System  Advisory  Board; 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Meeting. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix,  that  the 
National  Park  System  Advisory  Board 
will  meet  Jime  12,  2002,  in  the 
Chesapeake  Room,  of  the  Swissotel 
Washington  The  Watergate,  2650 
Virginia  Avenue,  NW,  Washington,  DC. 
The  Board  will  convene  at  8  a.m.,  and 
adjourn  at  5:30  p.m.  During  the  morning 
session.  National  Park  Service  Director 
Fran  Mainella  will  address  the  Board, 
followed  by  an  orientation  session  for 
new  members,  and  the  Board's 
consideration  of  recommendations 
regarding  the  National  Park  Service 
process  for  making  determinations  of 
cultural  affiliations.  In  the  afternoon, 
the  Board  will  discuss  next  steps  in 
implementing  the  Board's  report 
Rethinking  the  National  Parks  for  the 
21st  Century. 

Other  officials  of  the  National  Park 
Service  and  the  Department  of  the 
Interior  may  address  the  Board,  and 
other  miscellaneous  topics  and  reports 
may  be  covered.  The  order  of  the  agenda 
may  be  changed,  if  necessary,  to 
accommodate  travel  schedules  or  for 
other  reasons. 

Due  to  the  unexpected  cancellation  of 
the  original  meeting  space  and  the 
additional  time  required  to  locate  an 
alternate  site,  this  notice  could  not  be 
published  at  least  15  days  prior  to  the 
meeting  date.  The  National  Park  Service 
regrets  this  delay,  but  is  compelled  to 
hold  the  meeting  as  scheduled  because 
of  the  significant  sacrifice  rescheduling 
would  require  of  Board  members  who 
have  adjusted  their  schedules  to 
accommodate  the  proposed  meeting 
date. 

The  Board  meeting  will  be  open  to  the 
public.  Space  and  facilities  to 
accommodate  the  public  are  limited  and 
attendees  will  be  accommodated  on  a 
first-come  basis.  Anyone  may  file  with 
the  Board  a  vmtten  statement 
concerning  matters  to  be  discussed.  The 
Board  may  also  permit  attendees  to 
address  the  Board,  but  may  restrict  the 


length  of  the  presentations,  as  necessary 
to  allow  the  Board  to  complete  its 
agenda  within  the  allotted  time. 

Anyone  who  wishes  further 
information  concerning  the  meeting,  or 
who  wishes  to  submit  a  written 
statement,  may  contact  Mr.  Loran 
Fraser.  Office  of  Policy,  National  Park 
Service,  1849  C  Street.  NW. 
Washington,  DC  20240  (telephone  202- 
208-7456). 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 
weeks  after  the  meeting,  in  room  2414, 
Main  Interior  Building,  1849  C  Street, 
NW.  Washington,  DC. 

Dated:  )une  3.  2002. 
Loran  Eraser, 

Chief  Office  ofPoUcy,  National  Park  Service. 
[FR  Doc.  02-14388  Filed  6-6-02;  8:45  am| 

BILLING  COOE  431»-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Summary  of  Commission  Practice 
Relating  to  Administrative  Protective 
Orders 

AGENCY:  U.S.  International  Trade 

Conunission. 

ACTION:  Summary  of  Commission 

practice  relating  to  administrative 

protective  orders. 

SUMMARY:  Since  February  1991,  the  U.S. 
International  Trade  Commission 
("Commission")  has  issued  an  aimual 
report  on  the  status  of  its  practice  with 
respect  to  violations  of  its 
administrative  protective  orders 
("APOs")  in  investigations  under  Title 
VII  of  the  Tariff  Act  of  1930  in  response 
to  a  direction  contained  in  the 
'Conference  Report  to  the  Customs  and 
Trade  Act  of  1990.  Over  time,  the 
Commission  has  added  to  its  report 
discussions  of  APO  breaches  in 
Commission  proceedings  other  than 
Title  VII  and  violations  of  the 
Commission's  rule  on  bracketing 
business  proprietary  information 
("BPI")  (the  '24-hour  rule").  19  CFR 
207.3(c).  This  notice  provides  a 
siunmary  of  investigations  of  breaches 
in  Title  VII.  sections  202  and  204  of  the 
Trade  Act  of  1974.  as  amended,  and 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  completed  during  calendar 
year  2001.  There  were  no  completed 
investigations  of  24-hour  rule  violations 
during  that  period.  The  Commission 
intends  that  this  report  educate 
representatives  of  parties  to  Commission 
proceedings  as  to  some  specific  types  of 
APO  breaches  encountered  by  the 
Commission  and  the  corresponding 
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types  of  actions  the  Commission  has 
taken. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  McCue  Veiratti,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3088.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810.  General  information 
concerning  the  Commission  can  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 
Representatives  of  parties  to 
investigations  conducted  under  Title  VII 
of  the  Tariff  Act  of  1930,  sections  202 
and  204  of  the  Trade  Act  of  1974.  and 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  may  enter  into  APOs  that 
permit  them,  imder  strict  conditions,  to 
obtain  access  to  BPI  of  other  parties.  See 
19  U.S.C.  1677f;  19  CFR  207.7;  19  U.S.C. 
2252(i);  19  CFR  206.17;  19  U.S.G. 
1337{n);  19  CFR  210.5,  210.34.  The 
discussion  below  describes  APO  breach 
investigations  that  the  Commission  has 
completed,  including  a  description  of 
actions  taken  in  response  to  breaches. 
The  discussion  covers  breach 
investigations  completed  during 
calendar  year  2001. 

Since  1991,  the  Commission  has 
published  annually  a  smnmary  of  its 
actions  in  response  to  violations  of 
Commission  APOs  and  the  24-hour  rule. 
See  56  FR  4846  (Feb.  6,  1991);  57  FR 
12,335  (Apr.  9,  1992);  58  FR  21,991 
(Apr.  26,  1993);  59  FR  16,834  (Apr.  8, 
1994);  60  FR  24,880  (May  10, 1995);  61 
FR  21,203  (May  9,  1996);  62  FR  13,164 
(March  19, 1997);  63  FR  25064  (May  6, 
1998);  64  FR  23355  (April  30, 1999);  65 
FR  30434  (May  11,  2000);  66  FR  27685 
(May  18,  2001).  This  report  does  not 
provide  an  exhaustive  list  of  conduct 
that  will  be  deemed  to  be  a  breach  of  the 
Conunission's  APOs.  APO  breach 
inquiries  are  considered  on  a  case-by- 
case  basis. 

As  part  of  the  effort  to  educate 
practitioners  about  the  Commission's 
current  APO  practice,  the  Commission 
Secretary  issued  in  March '2001  a  third 
edition  of  An  Introduction  to 
Administrative  Protective  Order  Practice 
in  Import  Injury  Investigations  (Pub.  No. 
3403).  This  docimient  is  available  upon 
request  from  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
500  E  Street,  SW.,  Washington,  DC 
20436,  tel.  (202)  205-2000. 

I.  In  General 

The  current  APO  form  for 
antidumping  and  countervailing  duty 
investigations,  which  the  Commission 


has  used  since  March  1995,  requires  the 
applicant  to  swear  that  he  or  she  will:  " 

(1)  Not  divulge  any  of  the  BPI 
obtained  under  the  APO  and  not 
otherwise  available  to  him,  to  any 
person  other  than — 

(i)  personnel  of  the  Conunission 
concerned  with  the  investigation, 

(ii)  the  person  or  agency  from  whom 
the  BPI  was  obtained. 

(iii)  a  person  whose  application  for 
disclosure  of  BPI  imder  this  APO  has 
been  granted  by  the  Secretary,  and 

(iv)  other  persons,  such  as  paralegals 
and  clerical  staff,  who  (a)  are  employed 
or  supervised  by  and  under  the 
direction  and  control  of  the  authorized 
applicant  or  another  authorized 
applicant  in  the  same  firm  whose 
application  has  been  granted;  (b)  have  a 
need  thereof  in  connection  with  the 
investigation;  (c)  are  not  involved  in 
competitive  decisionmaking  for  the 
interested  party  which  is  a  party  to  the 
investigation;  and  (d)  have  submitted  to 
the  Secretary  a  signed  Acknowledgment 
for  Clerical  Personnel  in  the  form 
attached  hereto  (the  authorized 
applicant  shall  sign  such 
acknowledgment  and  will  be  deemed 
responsible  for  such  persons' 
compliance  with  the  APO); 

(2)  Use  such  BPI  solely  for  the 
purposes  of  the  Commission 
investigation  [or  for  binational  panel 
review  of  such  Commission 
investigation  or  until  superceded  by  a 
judicial  protective  order  in  a  judicial 
review  of  the  proceeding]; 

(3)  Not  consult  with  any  person  not 
described  in  paragraph  (1)  concerning 
BPI  disclosed  under  this  APO  without 
first  having  received  the  written  consent 
of  the  Secretary  and  the  party  or  the 
representative  of  the  party  from  whom 
such  BPI  was  obtained; 

(4)  Whenever  materials  (e.g., 
documents,  computer  disks,  etc.) 
containing  such  BPI  are  not  being  used, 
store  such  material  in  a  locked  file 
cabinet,  vault,  safe,  or  other  suitable 
container  (N.B.:  storage  of  BPI  on  so- 
called  hard  disk  computer  media  is  to 
be  avoided,  because  mere  erasure  of 
data  &t)m  such  media  may  not 
irrecoverably  destroy  the  BPI  and  may 
result  in  violation  of  paragraph  C  of  the 
APO); 

(5)  Serve  all  materials  containing  BPI 
disclosed  under  this  APO  as  directed  by 
the  Secretary  and  pursuant  to  section 
207.7(f)  of  the  Commission's  rules; 

(6)  Transmit  such  document 
containing  BPI  disclosed  under  this 
APO: 

(i)  with  a  cover  sheet  identifying  the 
doounent  as  containing  BPI, 


(ii)  with  all  BPI  enclosed  in  brackets 
and  each  page  warning  that  the 
document  contains  BPI, 

(iii)  if  the  document  is  to  be  filed  by 
a  deadline,  with  each  page  mark^d 
"Bracketing  of  BPI  not  final  for  one 
business  day  after  date  of  filing,"  and 

(iv)  if  by  mail,  within  two  envelopes, 
the  iimer  one  sealed  and  marked 
"Business  Proprietary  Information — To 
be  opened  only  by  [name  of  recipient]", 
and  the  outer  one  sealed  and  not 
marked  as  containing  BPI; 

(7)  Comply  with  the  provision  of  this 
APO  and  section  207.7  of  the 
Commission's  rules; 

(8)  Make  true  and  accurate 
representations  in  the  authorized 
applicant's  application  and  promptly 
notify  the  Secretary  of  any  changes  that 
occur  after  the  submission  of  the 
application  and  that  affect  the 
representations  made  in  the  application 
(e.g.,  change  in  personnel  assigned  to 
the  investigation); 

(9)  Report  promptly  and  confirm  in 
writing  to  the  Secretary  any  possible 
breach  of  the  APO;  and 

(10)  Acknowledge  that  breach  of  the 
APO  may  subject  the  authorized 
applicant  and  other  persons  to  such 
sanctions  or  other  actions  as  the 
Commission  deems  appropriate 
including  the  administrative  sanctions 
and  actions  set  out  in  this  APO. 

The  APO  further  provides  that  breach 
of  a  protective  order  may  subject  an 
applicant  to: 

(1)  Disbarment  from  practice  in  any 
capacity  before  the  Commission  along 
with  such  person's  partners,  associates, 
employer,  and  employees,  for  up  to 
seven  years  following  publication  of  a 
determination  that  the  order  has  been 
breached; 

(2)  Referral  to  the  United  States 
Attorney; 

(3)  In  the  case  of  an  attorney, 
accoimtant,  or  other  professional, 
referral  to  the  ethics  panel  of  the 
appropriate  professional  association; 

(4)  Such  other  administrative 
sanctions  as  the  Commission  determines 
to  be  appropriate,  including  public 
release  of  or  striking  from  the  record  any 
information  or  briefs  submitted  by,  or 
on  behalf  of,  such  person  or  the  party 
he  represents;  denial  of  further  access  to 
BPI  in  the  current  or  any  future 
investigations  before  the  Commission; 
and  issuance  of  a  public  or  private  letter 
of  reprimand;  and 

(5)  Such  other  actions,  including  but 
not  limited  to,  a  warning  letter,  as  the 
Commission  determines  to  be 
appropriate. 

Commission  employees  are  not 
signatories  to  the  Commission's  APOs 
and  do  not  obtain  access  to  BPI  through 
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APO  procedures.  Consequently,  they  are 
not  subject  to  the  requirements  of  the 
APO  with  respect  to  the  handling  of 
BPI.  However,  Commission  employees 
are  subject  to  strict  statutory  and 
regulatory  constraints  concerning  BPI, 
and  face  potentially  severe  penalties  for 
noncompliance.  See  18  U.S.C.  1905; 
Title  5,  U.S.  Code;  and  Commission 
personnel  policies  implementing  the 
statutes.  Although  the  Privacy  Act  (5 
U.S.C.  552a)  limits  the  Conunission's 
authority  to  disclose  any  personnel 
action  against  agency  employees,  this 
should  not  lead  the  public  to  conclude 
that  no  such  actions  have  been  taken. 

An  important  provision  of  the 
Commission's  rules  relating  to  BPI  is  the 
"24-hour"  rule.  This  rule  provides  that 
parties  have  one  business  day  after  the 
deadline  for  filing  documents 
containing  BPI  to  file  a  public  version 
of  the  document.  The  rule  also  permits 
changes  to  the  bracketing  of  information 
in  the  proprietary  version  within  this 
one-day  period.  No  changes — other  than 
changes  in  bracketing — may  be  made  to 
the  proprietary  version.  The  rule  was 
intended  to  reduce  the  incidence  of 
APO  breaches  caused  by  inadequate 
bracketing  and  improper  placement  of 
BPI.  The  Commission  iwges  parties  to 
make  use  of  the  rule.  If  a  party  wishes 
to  make  changes  to  a  document  other 
than  bracketing,  such  as  typographical 
changes  or  other  corrections,  the  party 
must  ask  for  an  extension  of  time  to  file 
an  amended  document  pursuant  to 
section  201.14(b)(2)  of  the  Commission's 
rules. 

n.  Investigations  of  Alleged  APO 
Breaches 


Upon  finding  evidence  of  a  breach  or 
receiving  information  that  there  is  a 
reason  to  believe  one  has  occiured,  the 
Commission  Secretary  notifies  relevant 
offices  in  the  agency  that  an  APO  breach 
investigation  file  has  been  opened. 
Upon  receiving  notification  from  the 
Secretary,  the  Office  of  General  Coimsel 
(OGC)  begins  to  investigate  the  matter. 
The  OGC  prepares  a  letter  of  inquiry  to 
be  sent  to  the  possible  breacher  over  the 
Secretary's  signature  to  ascertain  the 
possible  breacher's  views  on  whether  a 
breach  has  occurred.  If,  after  reviewing 
the  response  and  other  relevant 
information,  the  Commission 
determines  that  a  breach  has  occurred, 
the  Commission  often  issues  a  second 
letter  asking  the  breacher  to  address  the 
questions  of  mitigating  circiunstances 
and  possible  sanctions  or  other  actions. 
The  Commission  then  determines  what 
action  to  take  in  response  to  the  breach. 
In  some  cases,  the  Commission 
determines  that  although  a  breach  has 
occurred,  sanctions  are  not  warranted, 


and  therefore  has  found  it  unnecessary 
to  issue  a  second  letter  concerning  what 
sanctions  might  be  appropriate.  Instead, 
it  issues  a  warning  letter  to  the 
individual.  A  warning  letter  is  not 
considered  to  be  a  sanction. 

Sanctions  for  APO  violations  serve 
two  basic  interests:  (a)  preserving  the 
confidence  of  submitters  of  BPI  that  the 
Commission  is  a  reliable  protector  of 
BPI;  and  (b)  disciplining  breachers  and 
deterring  future  violations.  As  the 
Conference  Report  to  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
observed,  "the  effective  enforcement  of 
limited  disclosure  under  administrative 
protective  order  depends  in  part  on  the 
extent  to  which  private  parties  have 
confidence  that  there  are  effective 
sanctions  against  violation."  H.R.  Conf. 
Rep.  No.  576, 100th  Cong.,  1st  Sess.  623 
(1988). 

The  Commission  has  worked  to 
develop  consistent  jiuisprudence,  not 
only  in  determining  whether  a  breach 
has  occurred,  but  also  in  selecting  an 
appropriate  response.  In  determining 
the  appropriate  response,  the 
Commission  generally  considers 
mitigating  factors  such  as  the 
unintentional  natiire  of  the  breach,  the 
lack  of  prior  breaches  committed  by  the 
breaching  party,  the  corrective  measures 
'  taken  by  the  breaching  party,  and  the 
promptness  with  which  the  breaching 
party  reported  the  violation  to  the 
Commission.  The  Commission  also 
considers  aggravating  circumstances, 
especially  whether  persons  not  under 
the  APO  actually  read  the  BPI.  The 
Commission  considers  whether  there 
are  prior  breaches  by  the  same  person  or 
persons  in  other  investigations  and 
multiple  breaches  by  the  same  person  or 
persons  in  the  same  investigation. 

The  Commission's  rules  permit 
economists  or  consultants  to  obtain 
access  to  BPI  under  the  APO  if  the 
economist  or  consultant  is  under  the 
direction  and  control  of  an  attorney 
under  the  APO,  or  if  the  economist  or 
consultant  appears  regularly  before  the 
Commission  and  represents  an 
interested  party  who  is  a  party  to  the 
investigation.  19  CFR  207.7(a)(3)(B)  and 
(C).  Economists  and  consultants  who 
obtain  access  to  BPI  under  the  APO 
under  the  direction  and  control  of  an 
attorney  nonetheless  remain 
individually  responsible  for  complying 
with  the  APO.  hi  appropriate 
circumstances,  for  example,  an 
economist  imder  the  direction  and 
control  of  an  attorney  may  be  held 
responsible  for  a  breach  of  the  APO  by 
failing  to  redact  APO  information  &t)m 
a  document  that  is  subsequently  filed 
with  the  Commission  and  served  as  a 
public  dociunent.  This  is  so  even 


though  the  attorney  exercising  direction 
or  control  over  the  economist  or 
consultant  may  also  be  held  responsible 
for  the  breach  of  the  APO. 

The  records  of  Commission 
investigations  of  alleged  APO  breaches 
in  antidumping  and  countervailing  duty 
cases  are  not  publicly  available  and  are 
exempt  from  disclosure  imder  the 
Freedom  of  Information  Act.  5  U.S.C. 
552.  section  135(b)  of  the  Customs  and 
Trade  Act  of  1990,  and  19  U.S.C. 
1677f(B). 

The  oreach  most  frequently 
investigated  by  the  Commission 
involves  the  APO's  prohibition  on  the 
dissemination  of  BPI  to  unauthorized 
persons.  Such  dissemination  usually 
occurs  as  the  result  of  failure  to  delete 
BPI  from  public  versions  of  documents 
filed  with  the  Commission  or 
transmission  of  proprietary  versions  of 
documents  to  unauthorized  recipients. 
Other  breaches  have  included:  the 
failure  to  bracket  properly  BPI  in 
proprietary  documents  filed  with  the 
Conunission;  the  failure  to  report 
immediately  known  violations  of  an 
APO;  and  the  failure  to  supervise 
adequately  non-legal  personnel  in  the 
handling  of  BPI. 

Counsel  participating  in  Title  VU 
investigations  have  reported  to  the 
Commission  potential  breaches 
involving  the  electronic  transmission  of 
public  versions  of  documents.  In  these 
cases,  the  document  transmitted  appears 
to  be  a  public  document  with  BPI 
omitted  from  brackets.  However,  the  BPI 
is  actually  retrievable  by  manipulating 
codes  in  software.  The  Conunission 
completed  two  investigations  of  this 
type  of  breach  in  2001  (Cases  10  and 
16),  and  in  both  cases  the  Commission 
found  that  the  electronic  transmission  of 
a  public  document  containing  BPI  in  a 
recoverable  form  was  a  breach  of  the 
APO, 

The  Commission  advised  in  the 
preamble  to  the  notice  of  proposed 
rulemaking  in  1990  that  it  will  permit 
authorized  applicants  a  certain  amount 
of  discretion  in  choosing  the  most 
appropriate  method  of  safeguarding  the 
confidentiality  of  the  BPI.  However,  the 
Commission  cautioned  authorized 
applicants  that  they  would  be  held 
responsible  for  safeguarding  the 
confidentiality  of  all  BPI  to  which  they 
are  granted  access  and  warned 
applicants  about  the  potential  hazards 
of  storage  on  hard  disk.  The  caution  in 
that  preamble  is  restated  here: 

[Tjhe  Commission  suggests  that  certain 
safeguards  would  seem  to  be  particularly 
useful.  When  storing  business  proprietary 
information  on  computer  disks,  for  example, 
storage  on  floppy  disks  rather  than  hard  disks 
is  recommended,  because  deletion  of 
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information  from  a  hard  disk  does  not 
necessarily  erase  the  information,  which  can 
often  be  retrieved  using  a  utilities  program. 
Further,  use  of  business  proprietary 
information  on  a  computer  with  the 
capability  to  communicate  with  users  outside 
the  authorized  applicant's  office  incurs  the 
risk  of  unauthorized  access  to  the 
information  through  such  communication.  If 
a  computer  malfunctions,  all  business 
proprietary  information  should  be  erased 
from  the  machine  before  it  is  removed  from 
the  authorized  applicant's  office  for  repair. 
While  no  safeguard  program  will  insulate  an 
authorized  applicant  from  sanctions  in  the 
event  of  a  breach  of  the  administrative 
protective  order,  such  a  program  may  be  a 
mitigating  factor.  Preamble  to  notice  of 
proposed  rulemaking,  55  FR  24100,  21103 
(June  14, 1990). 

In  2001,  the  Commission  completed 
four  investigations  of  instances  in  which 
members  of  a  law  firm  or  consultants 
working  with  a  firm  were  granted  access 
to  APO  materials  by  the  firm  although 
they  were  not  APO  signatories  (Cases  3, 
5,  7,  and  11).  hi  all  these  cases,  the  firm 
and  the  person  using  the  BPI  mistakenly 
believed  an  Af*0  apphcation  had  been 
filed  for  that  person.  The  Commission 
determined  in  all  four  cases  that  the 
person  who  was  a  non-signatory,  and 
therefore  did  not  agree  to  be  bound  by 
the  APO,  coiild  not  be  foimd  to  have 
breached  the  APO.  Action  could  be 
taken  against  these  persons,  however, 
under  Commission  rule  201.15  (19  CFR 
201.15)  for  good  cause  shown.  In  all 
four  cases,  the  Commission  decided  that 
the  non-signatory  was  a  person  who 
appeared  regularly  before  the 
Commission  and  was  aware  of  the 
requirements  and  limitations  related  to 
APO  access  and  should  have  verified 
their  APO  status  before  obtaining  access 
to  and  using  the  BPI.  In  all  four  cases 
the  Commission  issued  warning  letters 
because  it  was  the  first  time  the  persons 
in  question  were  subject  to  possible 
sanctions  under  section  201.15. 

Also  in  2001,  the  Commission  found 
the  lead  attorney  to  be  responsible  for 
breaches  in  at  least  six  cases  where  he 
or  she  failed  to  provide  adequate 
supervision  over  the  handling  of  BPI. 
,  (Cases  1,3,6,  20,  22,  and  32).  Lead 
attorneys  should  be  aware  that  their 
responsibilities  for  overall  supervision 
of  an  investigation,  when  a  breach  has 
been  caused  by  the  actions  of  someone 
else  in  the  investigation,  may  lead  to  a 
finding  that  the  lead  attorney  has  also 
violated  the  APO.  In  at  least  three  of  the 
investigations  completed  in  2001,  the 
lead  attorney  was  found  not  to  have 
violated  the  APO  because  his  delegation 
of  authority  was  reasonable  (Cases  8,  34, 
and  35). 

In  one  investigation  in  2001,  a  lead 
attorney  was  sanctioned  with  a  private 


letter  of  reprimand  imder  circumstances 
in  which  the  Commission  usually  issues 
a  warning  letter.  In  that  case  the  lead 
attorney  made  a  conscious  decision  not 
to  conform  to  the  60-day  rule  covering 
the  return  or  destruction  of  BPI  and 
certification  to  its  destruction  or  return 
because  he  interpreted  the  APO  to  allow 
him  to  retain  the  materials  for  possible 
but  not  yet  ripe  appeals  of  the 
Commission's  determination.  The 
Commission  found  that  this  was  not  an 
inadvertent  violation  of  the  APO. 

In  2001,  the  Commission  issued  two 
public  letters  of  reprimand  (Cases  2, 19, 
20,  and  21).  See  66  FR  57110  (Nov.  14, 
2001)  and  66  FR  19516  (April  16.  2001). 

m.  Specific  Investigations  in  Which 
Breaches  Were  Found 

The  Conunisston  presents  the 
following  case  studies  to  educate  users 
about  the  types  of  APO  breaches  found 
by  the  Commission.  The  studies  provide 
the  factual  background,  the  actions 
taken  by  the  Commission,  and  the 
factors  considered  by  the  Commission 
in  determining  the  appropriate  actions. 
The  Commission  has  not  included  some 
of  the  specific  facts  in  the  descriptions 
of  investigations  where  disclosure  of 
such  facts  could  reveal  the  identity  of  a 
particular  breacher.  Thus,  in  some 
cases,  apparent  inconsistencies  in  the 
facts  set  forth  in  this  notice  result  fi'om 
the  Commission's  inability  to  disclose 
particular  facts  more  fully. 

Case  1 :  An  economic  consultant 
prepared,  filed,  and  served  a  public 
version  of  a  postconference  brief  that 
contained  BPI.  The  consultant 
inadvertently  left  a  page  from  the 
confidential  version  of  the  brief  in  the 
public  version.  The  consultant  filed  and 
served  the  public  version  of  the  brief  on 
aU  parties  to  the  investigation,  and 
notified  the  lead  attorney  that  filing  and 
service  had  been  completed.  AJl  the 
firms  on  the  public  certificate  of  service 
that  received  the  improperly  redacted 
brief  were  also  on  the  AiPO  certificate  of 
service. 

A  question  arose  as  to  the  status  of  the 
attorney  who  discovered  the  breach 
because  the  attorney  was  not  an  original 
signatory  to  the  APO,  nor  was  he  listed 
on  the  APO  certificate  of  service.  Prior 
to  the  time  of  discovery  of  the  breach, 
however,  he  applied  and  was  granted 
access  to  BPI.  The  Secretary  determined 
that  the  attorney  was  a  signatory  to  the 
APO  because  an  attorney  is  deemed  a 
signatory  to  the  APO  at  the  time  of 
approval  by  the  Secretary,  and  thus  the 
breach  was  discovered  by  a  signatory  to 
the  APO,  although  the  attorney  was  not 
listed  on  the  certificate  of  service. 

Immediately  after  discovery  of  the 
breach,  the  Tbad  attorney  notified  the 


Commission  and  arranged  for  the  return 
or  destruction  of  the  offending  page. 
The  Commission  found  that  the 
consultant  breached  the  APO  by  failing 
to  redact  BPI  fi-om  the  public  version  of 
the  brief.  The  Commission  also  found 
that  the  lead  attorney  breached  the  APO 
by  allowing  the  public  version  of  the 
brief  containing  BPI  to  be  filed  and  by 
failing  to  provide  adequate  supervision 
over  the  handling  of  BPI.  The 
Commission  determined  that  another 
attorney  at  the  law  firm  did  not  breach 
the  APO  because  she  was  not 
responsible  for  the  preparation,  service, 
or  filing  of  the  brief,  or  for  overseeing 
the  acts  of  the  consultant.  As  mitigating 
circumstances,  the  Commission 
considered  the  unintentional  nature  of 
the  breach,  the  prompt  measiu-es  taken 
to  rectify  the  situation,  the  increased 
security  measures  implemented  at  the 
firm  to  safeguard  BPI  in  the  future,  and 
the  discovery  of  the  breach  by  a 
signatory  to  the  APO.  The  Commission 
issued  a  private  letter  of  reprimand  to 
the  consultant  because  it  was  his  second 
APO  breach  within  the  time  period 
normally  considered  by  the  Commission 
in  determining  sanctions,  and  issued  a 
warning  letter  to  the  supervising 
partner. 

Case  2:  Two  attorneys  prepared,  filed, 
and  served  a  public  version  of  a 
prehearing  brief  which  on  one  page 
contained  BPI,  which  was  neither 
bracketed  in  the  confidential  version 
nor  redacted  fi-om  the  public  version.  A 
third  attorney  at  the  law  firm  reviewed 
both  versions  of  the  brief  for  APO 
compliance  prior  to  filing.  After 
notification  by  the  Commission  that  a 
breach  may  have  occurred,  the  attorneys 
took  immediate  steps  to  effect  the  return 
or  destruction  of  the  page  containing 
BPI. 

The  attorneys  argued  that  the  BPI  at 
issue  was  not  subject  to  the 
requirements  of  the  APO  because  it 
could  have  been  found  in  the  public 
domain.  The  Commission  ultimately 
determined  that  a  breach  occurred 
because  the  statement  at  issue  was 
based  in  part  on  BPI.  The  Conunission 
found  that  the  exact  statement  at  issue 
was  not  publicly  available  and  the  two 
attorneys  failed  to  exercise  due  care 
with  regard  to  BPI.  The  Commission 
noted  that  the  attorneys  involved,  as 
experienced  trade  lawyers,  should  have 
been  aware  that  the  type  of  information 
at  issue  is  often  treated  as  BPI.  The  two 
attorneys  who  prepared  the  brief  were 
issued  a  public  letter  of  reprimand  since 
it  was  the  third  breach  by  one  attorney 
and  the  fourth  breach  by  the  other 
attorney  within  a  short  period  of  time. 
The  Conmiission  also  found  that  the 
third  attorney  breached  the  APO 
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because  he  served  as  APO  manager  for 
the  firm  and  failed  to  discover  the 
breach.  The  third  attorney  was  issued  a 
private  letter  of  reprimand  rather  than  a 
warning  letter.  He  was  the  firm's  APO 
compliance  manager  yet  failed  to 
discover  the  breach,  he  was  on  notice  of 
the  need  to  review  the  documents  with 
great  care  because  of  prior  APO 
breaches  by  members  of  his  firm,  and, 
at  the  time  of  this  decision,  he  was 
under  investigation  for  two  more 
possible  APO  breaches. 

Case  3:  An  attorney  utilized  BPI 
obtained  fitim  his  law  firm  when 
drafting  posthearing  and  prehearing 
briefs,  based  on  a  mistaken  assumption 
that  he  was  a  signatory  to  the  APO.  The 
attorney  later  realized  that  he  was  not  a 
signatory.  After  further  review,  it  was 
discovered  that  the  APO  coordinator  of 
the  firm  never  included  the  attorney  in 
its  APO  application  to  the  Commission. 

The  Commission  determined  that  two 
attorneys  in  the  firm  breached  the  APO. 
The  lead  attorney  breached  the  APO 
because  he  failed  to  provide  adequate 
supervision  over  the  handling  of  BPI. 
The  second  attorney  was  found 
responsible  for  the  breach  because  he 
was  the  APO  compliance  attorney 
within  the  firm.  The  Commission  issued 
warning  letters  to  the  attorneys  because 
the  breach  was  imintentional,  the  non- 
signatory  attorney  safeguarded  the  BPI 
as  if  he  was  a  signatory  to  the  APO, 
immediate  corrective  actions  were  taken 
once  the  breach  was  discovered,  and 
increased  safeguard  measures  were 
implemented  at  the  firm  to  prevent 
future  breaches.  In  addition,  in  deciding 
to  issue  warning  letters  instead  of 
private  letters  of  reprimand,  the 
Commission  distinguished  this  situation 
from  others  in  which  BPI  is  mistakenly 
sent  to  other  parties  or  is  released  to 
clients  or  the  public,  and  a  non- 
signatory  subsequently  reads  the  BPI. 

Although  the  Commission  found  that 
the  non-signatory  attorney  had  not 
breached  the  APO  because  he  was  not 
a  signatory,  his  use  of  the  BPI  was 
actionable  under  rule  201.15  for  his 
failing  to  verify  that  he  was  a  signatory 
to  the  APO.  He  was  issued  a  warning 
letter.  Although  the  attorney  used  the 
BPI  on  multiple  occasions  and  was 
previously  warned  as  a  result  of  another 
APO  breach  to  take  better  care  when 
handling  APO  matter,  the  Commission 
noted  that  this  was  the  first  time  he  was 
subject  to  a  possible  sanction  under  rule 
201.15.  As  mitigating  factors,  the 
Commission  considered  the 
unintentional  nature  of  the  breach  and 
the  attorney's  adherence  to  the  APO  as 
though  he  was  a  signatory. 

Case  4:  Coimsel  submitted  a  public 
version  of  a  posthearing  brief  containing 


unredacted  BPI,  which  was  discovered 
by  the  Secretary  during  a  routine  review 
of  the  submission.  The  firm  argued  that 
the  information  was  not  BPI  because  it 
was  public  information  that  could  be 
foimd  elsewhere  in  the  record  of  the 
investigation.  While  reviewing  the 
public  version  of  the  brief  as  a  result  of 
the  Secretary's  notification,  the  firm 
discovered  another  possible  breach  on  a 
different  page  of  the  public  brief 
involving  the  failure  to  redact  BPI.  The 
firm  retrieved  a  copy  of  the  offending 
submission  fi-om  the  single  non-APO 
signatory  upon  which  it  had  been 
served,  and  provided  the  Commission 
and  all  signatories  on  the  proprietary 
and  public  service  lists  with 
replacement  pages. 

The  Commission  determined  that  an 
APO  breach  did  not  occur  as  to  the  first 
breach  because  the  information  in 
question  was  revealed  at  a  prior  public 
hearing  and  entered  into  the  record.  The 
Commission  determined  that  a  breach 
did  occur  as  to  the  failure  to  redact 
information  on  the  other  page  of  the 
brief  because  that  information  was  BPI. 
The  Commission  issued  warning  letters 
to  the  attorney  and  legal  assistant 
responsible  for  the  preparation,  filing, 
and  service  of  the  public  version  of  the 
brief.  In  the  case  of  two  other  attorneys 
whose  names  were  on  the  posthearing 
brief,  the  Commission  foimd  that  they 
did  not  breach  the  APO  because  they 
possessed  no  firsthand  knowledge  of  the 
preparation  and  filing  of  the  public 
version  of  the  brief.  In  deciding  to  issue 
warning  letters,  the  Commission 
considered  the  unintentional  nature  of 
the  breach,  the  promptness  with  which 
the  firm  rectified  the  breach,  the 
existence  and  subsequent  reinforcement 
of  the  law  firm's  internal  procedures  to 
protect  BPI,  and  the  absence  of  any  prior 
violations  by  the  attorneys  involved  in 
this  investigation. 

Case  5:  A  law  firm  provided 
personnel  at  an  outside  economic 
consulting  firm,  who  were  non- 
signatories  to  the  APO,  with  various 
documents  received  under  an  APO. 
After  discussion  about  the  BPI 
contained  in  such  documents  was 
conducted  between  the  law  firm  and 
consulting  firm,  an  attorney  at  the  law 
firm  discovered  that  the  personnel  at  the 
consulting  firm  had  not  signed  the  APO 
application.  After  confirming  this  fact, 
the  law  firm  promptly  retrieved  all  APO 
materials  from  the  consulting  firm. 

The  Commission  determined  that  two 
attorneys  at  the  law  firm  were 
responsible  for  the  breach.  The  lead 
attorney  breached  the  APO  because  he 
was  responsible  for  the  overall  conduct 
of  the  case,  and  nonetheless 
disseminated  and  discussed  BPI  with 


non-signatories.  The  other  attorney  was 
found  responsible  because  he  was  the 
firm's  APO  compliance  attorney,  and  he 
also  disseminated  and  discussed  BPI 
with  non-signatories.  The  Commission 
issued  warning  letters  to  the  attorneys. 
In  determining  the  appropriate  action, 
the  Commission  considered  the  absence 
of  any  violations  in  the  two  years  prior 
to  the  investigation,  the  promptness 
with  which  the  attorneys  remedied  the 
problem,  and  the  existence  of  internal 
procedures  within  the  economic 
consulting  firm  in  safeguarding  BPI. 
Although  the  attorneys  released  BPI  to 
non-signatories  of  the  APO,  the 
Commission  determined  that  the 
consultants'  treatment  of  the 
information  as  if  they  were  imder  the 
APO  was  sufficient  to  warrant  issuance 
of  a  warning  letter  rather  than  a  private 
letter  of  reprimand. 

The  Commission  foimd  the  actions  of 
three  consultants,  who  viewed  and 
discussed  the  BPI,  actionable  under  rule 
201.15  because  the  consultants  regularly 
appeared  before  the  Commission  and 
were  fully  aware  that  BPI  should  be 
handled  only  after  ensuring  they  were 
on  the  APO.  The  Commission  issued  a 
warning  letter  to  the  consultants 
because  this  was  the  first  time  their 
actions  were  actionable  under  rule 
201.15. 

Case  6:  An  economist  at  a  law  firm, 
who  was  a  signatory  to  the  APO, 
transmitted  a  posthearing  brief 
containing  BPI  to  an  attorney  who 
represented  a  party  in  the  investigation 
but  who  was  not  a  signatory  to  the  APO. 
Upon  receipt  of  the  package  containing 
the  brief  and  without  opening  it,  the 
non-signatory  attorney  immediately 
contacted  the  lead  attorney  responsible 
for  the  preparation  of  the  brief  and 
returned  it  to  him.  Upon  notification  to 
the  Secretary,  the  Commission 
conducted  an  investigation  and 
determined  that  both  the  economist  and 
lead  attorney  breached  the  APO  because 
the  economist  made  BPI  available  to  a 
non-signatory  to  the  APO  and  the  lead 
attorney  failed  to  adequately  supervise 
the  economist  in  the  use  and  release  of 
BPI.  The  Commission  issued  private 
letters  of  reprimand  instead  of  warning 
letters  to  both  individuals  because  it 
was  the  second  APO  violation  for  each. 

Case  7:  An  attorney  provided  BPI  to 
an  outside  economic  consultant  under 
the  mistaken  belief  that  the  consultant 
was  a  signatory  to  the  APO.  Personnel 
at  the  law  firm  discovered  the  error  and 
informed  the  Secretary.  After  an 
investigation  was  initiated,  the  attorney 
notified  the  Secretary  that  he  had  also 
mistakenly  provided  BPI  to  his  legal 
secretary  two  days  before  the  secretary  " 
was  authorized  to  view  it  under  the 
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APO.  Both  the  consultant  and  legal 
secretary  believed  they  were  signatories 
to  the  APO  at  the  time  of  breach  and 
acted  in  accordance  with  the  APO's 
requirements. 

The  Commission  foimd  that  the 
attorney  breached  the  APO  by  providing 
BPI  to  unauthorized  persons.  The 
Commission  issued  a  warning  letter  to 
the  attorney  instead  of  a  private  letter  of 
reprimand  because  it  considered  the 
case  a  single  breach,  although  the 
breach  involved  two  individuals  who 
were  non-signatories  to  the  APO.  The 
Commission  also  took  into  account  the 
imintentional  nature  of  the  breach,  the 
immediate  actions  taken  to  remedy  the 
breach  and  to  include  on  the  APO  the 
non-signatories  who  had  prior 
unauthorized  access  to  BPI,  the 
implementation  at  the  law  firm  of  new 
procedures  to  avoid  future  breaches, 
and  the  use  of  the  BPI  by  the  non- 
signatories  as  though  they  were 
signatories  to  the  APO. 

The  Commission  issued  a  warning 
letter  to  the  consultant  pursuant  to  rule 
201.15  because  of  his  fsdlure  to  verify 
whether  he  was  a  signatory  to  the  APO. 
The  Commission  also  considered  as 
aggravating  factors  the  full  use  of  BPI  by 
the  consultant,  and  his  awareness  of 
APO  obligations  as  a  former  employee 
of  the  Commission  and  a  frequent 
participant  in  Commission  proceedings. 
The  legal  secretary  was  not  sanctioned 
pursuant  to  rule  201.15  because  clerical 
employees  do  not  sign  individual  APO 
applications  and  thus  have  less 
independent  responsibility  to  determine 
their  status  xmder  APOs. 

Case  8:  An  attorney  filed  and  served 
a  public  version  of  a  prehearing  brief 
that  contained  imredacted  BPI.  The 
attorney  notified  the  Commission  and 
relevant  parties  the  next  morning  and 
retrieved  each  copy  of  the  brief. 
Although  the  briefs  were  served  on  non- 
signatories  to  the  APO,  the  briefs  were 
not,  to  the  best  of  coimsel's  knowledge, 
read  by  any  of  them.  Upon 
investigation,  the  Conunission 
determined  that  the  attorney,  as  the 
attorney  who  was  in  charge  of  preparing 
the  brief,  breached  the  APO.  The 
Commission  issued  a  warning  letter 
because  the  breach  was  unintentional 
and  this  was  the  first  APO  violation  for 
both  the  attorney  and  firm.  In  addition, 
the  firm  implemented  new  procedures 
to  prevent  future  breaches.  The  lead 
attorney  in  the  case  was  not  found  to 
have  committed  an  APO  breach  because 
he  was  not  involved  in  the  preparation 
of  the  brief,  and  his  reliance  on  the 
senior  attorney  who  was  in  charge  of 
preparing  the  brief  was  reasonable. 

Case  9:  Three  attorneys  sent  a  letter  to 
the  Secretary  containing  BPI.  A  public 


version  of  the  letter  containing  BPI  was 
subsequently  filed  with  the  Conmiission 
and  served  on  a  non-signatory  to  the 
APO.  Upon  discovery,  the  attorneys 
immediately  retrieved  the  letter  before  it 
was  read  by  the  non-signatory.  The 
Commission  found  that  the  attorney 
supervising  the  preparation  of  the 
public  version  of  the  letter  breached  the 
APO  by  ^ing  to  redact  BPI  and  by 
making  it  available  to  a  non-signatory  to 
the  APO.  A  warning  letter  was  issued  in 
light  of  the  unintentional  natiu«  of  the 
breach,  the  absence  of  any  prior  APO 
breaches  by  the  attorney,  the  immediate 
notification  and  corrective  actions  taken 
once  the  breach  was  discovered,  and  the 
implementation  at  the  law  firm  of 
strengthened  procedures  to  prevent 
future  breaches. 

Case  1 0:  An  attorney  authorized  a 
legal  secretary  to  transmit,  via  e-mail,  a 
public  version  of  a  prehearing  brief  to 
an  attorney  who  was  not  a  signatory  to 
the  APO.  The  electronic  version  of  the 
brief  contained  BPI  that  was  masked  but 
not  deleted.  As  a  result,  the  BPI  could 
have  been  retrieved  by  someone  who 
was  able  to  alter  the  software  print 
codes.  The  possible  breach  was 
discovered  by  the  transmitting  firm's 
APO  administrator. 

The  Commission  determined  that  the 
attorney  and  legal  secretary  breached 
the  APO  by  making  BPI  available  to  a 
non-signatory  to  the  APO.  Warning 
letters  were  sent  to  both  individuals.  As 
mitigating  factors,  the  Commission  took 
into  account  the  unintentional  nature  of 
the  breach,  the  discovery  of  the 
violation  by  the  breachers,  the  prompt 
measures  taken  by  the  breachers  to 
remedy  the  breach,  and  the  destruction 
of  the  BPI  prior  to  being  viewed  by  a 
non-signatory. 

Case  1 1 :  Three  attorneys  at  a  firm, 
non-signatories  to  an  APO,  reviewed 
and  utilized  BPI.  One  of  the  attorneys 
reviewed  BPI  contained  in  documents 
imder  the  APO  and  utilized  it  in  the 
preparation  of  prehearing  briefs.  The 
two  other  attorneys  reviewed  BPI  when 
they  proofread  the  briefs  at  the 
instruction  of  the  attorney  preparing  the 
brief. 

The  Commission  found  two  other 
attorneys  at  the  firm,  signatories  to  the 
APO,  in  breach  of  the  APO  for  failing  to 
ascertain  that  the  three  non-signatory 
attorneys  were  not  on  the  APO  list. 
Although  the  Commission  found  that 
the  non-signatory  attorney  who 
prepared  the  brief  did  not  breach  the 
APO  because  he  had  not  signed  it,  his 
use  o]r  the  BPI  was  actionable  under  rule 
201.15.  The  Commission  issued  each  of 
the  three  attorneys  a  warning  letter  in 
light  of  the  unintentional  nat\ire  of  the 
breach,  the  discovery  of  the  breach  by 


the  law  firm,  and  the  prompt  action 
taken  to  remedy  the  breach.  In  the  case 
of  the  non-signatory  attorney  who 
prepared  the  brief,  the  Commission 
considered  the  fact  that  he  treated  the 
BPI  as  if  he  was  on  the  APO. 

The  two  attorneys  who  proofi-ead  the 
brief  were  not  found  to  have  breached 
the  APO  because  they  were  not 
signatories  to  the  APO  and  their  actions 
were  not  sufficient  to  demonstrate  good 
cause  for  action  under  rule  201.15. 

Case  12:  Attorneys  filed  and  served  a 
public  version  of  a  prehearing  brief  that 
contained  BPI.  BPI  that  was  bracketed  in 
an  attachment  to  the  confidential 
version  of  the  brief  was  not  redacted  in 
the  public  version.  The  Secretary 
discovered  the  error  during  a  routine 
review  of  the  submission  and  alerted  the 
firm.  The  firm  immediately  retrieved  the 
briefs  fi'om  all  parties  and  received 
confirmation  fi-om  them  that  the  BPI 
was  not  seen  by  anyone  not  subject  to 
the  APO.  One  of  the  attorneys  involved 
in  the  breach  asserted  that  White-out 
tape  covering  the  BPI  at  issue  fell  off 
during  the  photocopying  process, 
resulting  in  the  breach. 

The  Commission  found  that  the  two 
attorneys  responsible  for  the 
preparation,  filing,  and  service  of  the 
brief  breached  the  APO  by  making  BPI 
available  to  unauthorized  persons,  and 
issued  warning  letters  to  them.  In 
deciding  to  issue  warning  letters,  the 
Commission  considered  the  inadvertent 
nature  of  the  breach,  the  prompt  steps 
taken  to  rectify  the  situation,  the 
retrieval  of  the  BPI  prior  to  its  review  by 
anyone,  and  the  absence  of  any  prior 
violations  by  the  attorneys. 

Case  13:  An  attorney  prepared,  filed, 
and  served  a  prehearing  brief  containing 
BPI  that  was  neither  bracketed  in  the 
confidential  version  nor  redacted  in  the 
public  version.  Before  discovery  of  the 
breach,  the  attorney  failed  to  serve  the 
brief  by  hand  or  overnight  delivery  as 
required  by  Commission  rule  207.3. 
After  learning  of  the  service  error,  the 
Secretary  rejected  the  prehearing  brief 
as  improperly  served.  The  attorney 
refiled  the  brief  with  the  Secretary  and 
the  Conunission  accepted  the  late  filing 
after  the  attorney  sought  leave  to  file  the 
brief  out  of  time. 

An  attorney  representing  another 
party  in  the  case  noticed  the  breach 
upon  receiving  the  brief  by  first  class 
mail  and  notified  the  attorney  and 
Commission.  The  attorney  who  filed  the 
brief  immediately  contacted  all  other 
counsel  and  asked  them  to  retrieve  and 
retxuTi  all  copies  of  the  prehearing  brief. 
The  briefs  were  returned,  but  counsel 
for  one  of  the  parties  stated  that  the  brief 
had  already  been  forwarded  to  his 
client.  Coimsel  for  each  party  asserted 
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that  the  brief  was  not  reviewed  by  any 
non-signatories  to  the  APO,  including 
the  attorney  who  had  forwarded  the 
brief  to  his  client.  Upon  refiling  and 
reservice,  the  attorney  once  again  failed 
to  bracket  BPI  that  was  imbracketed  in 
the  original  filing.  The  attorney 
retrieved  the  page  in  question  from  all 
counsel  and  the  Commission  and 
provided  a  new  page  correcting  the 
error. 

The  attorney  argued  that  a  breach  did 
not  occur  as  to  two  items  of  information 
because  one  item  was  publicly  disclosed 
in  a  prehearing  staff  report  and  the  other 
item  could  be  logically  inferred  fi'om 
numerous  public  statements  made  by 
the  industiy.  The  Commission  agreed 
but  foimd  that  a  breach  occurred  as  to 
three  other  items  that  constituted  BPI. 
Although  the  attorney  made  immediate 
efforts  to  rectify  the  situation  and  no 
evidence  existed  that  BPI  was  viewed  by 
non-signatories  to  the  APO,  the 
Commission  issued  a  private  letter  of 
reprimand  to  the  attorney  due  to  several 
aggravating  factors.  First,  the 
Commission  did  not  view  the  breach  as 
inadvertent,  as  the  attorney  stated  that 
he  had  closely  reviewed  the  information 
in  question  and  made  a  conscious 
decision  not  to  bracket  it.  Second,  the 
attorney  violated  the  Commission's 
rules  when  he  failed  to  serve  the  brief 
by  hand  or  overnight  delivery.  Finally, 
the  attorney  failed  to  correct  all  the 
problematic  disclosures  in  the  brief 
before  filing  it  with  the  Commission  a 
second  time. 

Case  14;  Two  attorneys  prepared, 
filed,  and  served  a  prehearing  brief.  One 
of  the  attorneys  discovered  that  the 
public  version  of  the  brief  contained 
BPI.  He  immediately  notified  the 
Secretary  and  retrieved  the  pages 
containing  the  BPI  fi'om  the  other 
parties  and  filed  and  served  three 
replacement  pages.  After  the 
replacement  pages  were  filed  and 
served,  an  attorney  representing  another 
party  contacted  the  Secretary  to  inform 
her  that  there  was  additional  BPI  in  the 
brief  that  had  not  been  bracketed  in  the 
confidential  version  and  had  not  been 
redacted  fi'om  the  public  version  of  the 
brief.  The  Secretary  instructed  the 
breaching  attorneys  to  file  new  amended 
pages  for  both  the  confidential  version 
and  the  public  version  of  the  brief. 

The  attorneys  argued  that  the  type  of 
BPI  discovered  by  the  other  attorney  is 
often  public  and,  therefore,  the  failure  to 
redact  was  understandable.  Upon 
investigation,  the  Commission  foxmd 
that  the  two  attorneys  responsible  for 
the  preparation  and  review  of  the  brief 
had  breached  the  APO.  The  Commission 
issued  private  letters  of  reprimand  to 
the  attorneys  due  to  their  filing  of  three 


defective  versions  of  the  brief  (two  of 
the  public  version  and  one  of  the 
confidential  version)  and  their  failure  to 
exercise  proper  diligence  to  ensure  that 
BPI  vms  not  revealed  to  the  public. 
Some  mitigating  circimistances  were 
present:  the  inadvertence  of  the  breach 
involving  the  BPI  discovered  by  the 
breacher,  the  prompt  correction  of  the 
unauthorized  disclosures,  and  the 
absence  of  any  prior  APO  breaches  for 
both  attorneys. 

Case  15:  Two  attorneys  prepared, 
filed,  and  served  a  prehearing  brief 
containing  BPI  on  one  page  that  was 
neither  bracketed  in  the  confidential 
version  nor  redacted  in  the  public 
version.  The  Secretary  instructed  the 
attorneys  to  retrieve  the  page  in 
question  from  the  Commission  and 
parties.  After  filing  a  replacement  page, 
they  filed  a  letter  with  the  Commission 
stating  that  neither  the  confidential  nor 
the  public  version  of  the  original 
prehearing  brief  had  been  disclosed  to 
anyone  not  having  access  to  BPI.  The 
attorney  having  primary  responsibility 
for  preparing  the  brief  stated  that  he 
overlooked  the  BPI  in  question  because 
he  was  imder  the  impression  that  the 
quoted  information  was  publicly 
available.  The  second  attorney, 
responsible  for  reviewing  the  brief  for 
typographical  and  bracketing  errors, 
stated  that  he  inadvertently  failed  to 
consider  that  the  domestic  producer's 
questiormaire  response  was  the  source 
of  the  information. 

The  Commission  determined  that 
both  attorneys  breached  the  APO  by 
making  BPI  available  to  unauthorized 
persons.  Despite  the  discovery  of  the 
breach  by  the  Secretary,  and  not  by  the 
attorneys.  Commission  issued  a  warning 
letter  because  of  the  unintentional 
nature  of  the  breach,  the  absence  of  any 
prior  breaches  by  the  attorneys,  and  the 
prompt  action  taken  by  the  attorneys  to 
mitigate  the  breach.  A  third  attorney 
who  was  a  signatory  to  the  APO  and 
signed  the  brief  was  found  not  to  have 
breached  the  APO  because  he  had  no 
responsibility  for  the  preparation  or 
filing  of  the  brief. 

Case  16:  Counsel  prepared  and 
electronically  forwarded  a  non- 
confidential draft  of  a  prehearing  brief 
containing  BPI  to  an  attorney  and  an 
economist,  both  of  whom  were 
signatories  to  the  APO.  The  draft  was 
created  using  a  software  program  that 
electronically  suppressed  all  data 
within  brackets.  Although  not  visible 
when  viewed  on  a  computer  screen  or 
printed  in  hard  copy,  the  BPI  contained 
in  the  draft  could  have  been  restored  by 
someone  who  was  knowledgeable  about 
the  operation  of  the  software.  The 
attorney  preparing  the  brief  asserted  that 


he  was  unaware  that  there  was  BPI  in 
the  draft  at  the  time  of  transmission.  At 
the  direction  of  the  attorney  receiving 
the  electronically  transmitted  brief,  the 
draft  was  electronically  forwarded  by 
the  economist  to  an  official  of  the  client 
corporation.  Once  received  by  the 
official,  it  was  electronically  forwarded 
to  another  official  of  the  client 
corporation.  Neither  official  was  a 
signatory  to  the  APO.  At  the  time  of 
receipt,  neither  official  was  aware  that 
redacted  BPI  could  be  electronically 
restored  in  the  draft  brief. 

In  the  course  of  editing  the  brief,  the 
attorney  responsible  for  the  preparation 
of  the  brief  realized  that  BPI  still  existed 
in  recoverable  form.  Recognizing  that  a 
possible  APO  breach  may  have 
occurred,  the  attorney  contacted  the 
Secretary.  The  attorney  who  had 
received  the  electronically  transmitted 
brief  contacted  the  economist  and 
client-officials,  and  requested  that  they 
destroy  the  electronic  version  of  the 
draft  brief  sent  to  them.  A  letter  was 
filed  with  the  Commission  stating  that 
no  actual  disclosure  of  BPI  occurred. 

The  Commission  found  that  the 
attorney  in  charge  of  the  preparation  of 
the  brief  breacheid  the  APO  by  e-mailing 
a  draft  of  the  public  prehearing  brief 
that  contained  retrievable  BPI.  Although 
he  did  not  know  that  the  draft  contained 
BPI.  he  had  the  responsibility  to  be  fully 
aware  of  how  the  document  was 
prepared  because  a  legal  assistant  was 
preparing  the  document  and  non- 
signatories  would  ultimately  see  the 
brief.  The  Commission  issued  a  warning 
letter  to  the  attorney  in  light  of  the 
unintentional  nature  of  the  breach,  the 
fact  that  the  attorney  discovered  the 
breach,  the  promptness  with  which  the 
breach  was  rectified,  the  certifications 
by  the  non-signatories  that  the  brief  was 
not  read,  and  the  implementation  of  a 
new  policy  within  the  law  firm  that 
dociunents  under  an  APO  will  not  be 
electronically  transmitted. 

The  economist  and  second  attorney 
were  found  not  to  have  breached  the 
APO  because  they  were  unaware  that 
the  brief  contained  BPI  and  its 
preparation  was  not  under  their  control 
or  supervision.  In  the  case  of  the  second 
attorney,  he  took  an  additional 
precaution  by  visually  checking  the 
document  to  ensure  that  all  BPI  had 
been  deleted  before  he  arranged  to  have 
the  document  forwarded  to  his  client. 

Case  17:  Counsel  prepared,  filed,  and 
served  a  public  document  that 
contained  BPI.  The  Secretary  discovered 
the  breach  and  notified  the  attorney. 
The  page  containing  BPI  was  retrieved 
from  all  those  on  the  service  list  except 
for  one  firm.  That  firm  stated  that  it 
never  received  the  document.  The 


39432 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002  /  Notices 


attorney  was  able  to  confirm  that  the 
document  had  not  been  copied  or 
distributed  by  the  other  firms  on  the 
service  list. 

According  to  the  attorneys  who 
signed  the  document  and  were 
signatories  to  the  APO,  the  breach 
occurred  because  the  attorney  preparing 
the  document  failed  to  have  it  checked 
by  a  second  attorney,  as  required  by  the 
law  firm's  APO  procedures.  Moreover, 
the  attorneys  argued  that  the 
information  at  issue  was  not  BPI 
because  it  did  not  contain  commercial 
information  and  the  information  was 
later  revealed  in  a  publicly  available 
Commission  staff  report.  The 
Commission  determined  that  the 
information  at  issue  was  BPI  at  the  time 
it  was  released  and  that  a  breach  had 
occurred. 

The  Commission  held  that  the 
attorney  responsible  for  the  preparation 
of  the  brief  committed  a  breach  by 
allowing  BPI  to  become  publicly 
available.  The  Commission  did  not  hold 
the  other  attorneys  who  signed  the 
docimient  responsible  because,  by  not 
following  the  firm's  APO  procedures, 
the  attorney  who  prepared  the  brief 
precluded  another  attorney  from 
reviewing  the  document  for  potential 
APO  violations.  In  addition,  the 
attorney  was  a  third  year  associate  and 
had  no  prior  breaches  that  would  have 
alerted  the  other  attorneys  who  signed 
the  dociunent  that  they  needed  to 
provide  closer  supervision  of  APO 
materials. 

The  Commission  considered  the  fact 
that  one  of  the  copies  of  the  document 
was  never  foimd  as  an  aggravating 
circumstance.  Nonetheless,  the 
Commission  issued  a  warning  letter  in 
light  of  the  unintentional  nature  of  the 
breach,  the  prompt  action  taken  to 
rectify  the  breach,  the  absence  of  any 
information  suggesting  that  any  non- 
signatory  to  the  APO  read  the  BPI,  the 
implementation  at  the  law  firm  of 
additional  safeguards  to  prevent  future 
breaches,  and  the  absence  of  any  prior 
breaches  by  the  attorney. 

Case  18:  Two  attorneys  prepared, 
filed,  and  served  a  public  version  of  a 
posthearing  brief  that  contained 
imredacted  BPI.  Immediately  after  being 
notified  of  this  error  by  opposing 
coimsel,  the  attorneys  contacted  the 
Secretary  and  the  other  parties, 
requesting  that  they  destroy  the  page 
containing  BPI  and  replace  it  with  a 
corrected  version. 

The  attorneys,  signatories  to  the  APO. 
argued  that  because  the  error  was 
corrected  within  the  24-hoiu-  deadline 
prescribed  for  the  filing  of  a  brief  under 
rule  207.3(c),  they  did  not  breach  the 
APO.  However,  the  Commission  held 


that  rule  207.3  was  not  applicable 
because  that  rule  applies  only  to 
bracketing  changes  made  to  confidential 
briefs  and  not  to  public  briefs. 
Therefore,  the  Copimission  determined 
that  the  attorneys  breached  the  APO  by 
failing  to  redact  BPI  and  making  it 
available  to  non-signatories  to  the  APO. 
The  Commission  issued  warning  letters 
to  the  attorneys  because  the  breach  was 
unintentional  and  immediately 
rectified.  Moreover,  the  attorneys  had 
no  prior  APO  breaches. 

Case  19:  Two  attorneys  and  a 
consultant  filed  a  prehearing  brief  with 
the  Department  of  Commerce  containing 
bracketed  BPI  obtained  under  the  APO 
in  the  Commission  investigation.  In 
addition,  the  two  attorneys  and  their 
secretary  sent  a  copy  of  the  confidential 
brief  to  a  law  firm  that  was  not  a 
signatory  to  the  Commission's  APO  and 
was  no  longer  a  signatory  to 
Commerce's  APO.  The  secretary  typed 
the  brief,  made  copies,  and  prepared 
envelopes  for  service  on  other  parties.  In 
determining  whom  to  serve,  she  used  an 
old  certificate  of  service  list  that  had  not 
been  updated,  even  though  one  of  the 
attorneys  told  her  that  the  firm  had 
received  an  updated  service  list.  The 
Commission  found  that  the  attorneys 
and  the  secretary  breached  the 
Commission's  APO  in  releasing  the  brief 
to  DOC  personnel.  The  Commission 
determined  that  some  of  the  information 
contained  in  the  brief  was  BPI  and  not 
publicly  available  because  it  came  from 
Commission  questionnaire  responses, 
which  were  provided  only  to  the  parties 
to  the  Commission  investigation  imder 
its  APO.  The  two  attorneys  and  the 
secretary  failed  adequately  to  explain 
their  contention  that  the  information  in 
question  was  independently  known  to 
industry  participants.  The  Commission 
decided  that  the  consultant  did  not 
breach  the  Commission's  APO,  as  she 
was  not  involved  in  preparing,  filing,  or 
serving  the  prehearing  brief  and  had  no 
personal  knowledge  of  any 
circumstances  siurounding  the  possible 
breach. 

The  Commission  issued  a  warning 
letter  to  the  secretary.  As  mitigating 
factors,  the  Commission  considered  that 
this  was  the  only  breach  in  which  the 
secretary  was  involved  within  the  time 
period  generally  examined  by  the 
Commission  for  the  purpose  of 
determining  sanctions,  the  breach  was 
imintentional,  prompt  action  was  taken 
to  minimize  the  effect  of  the  breach,  the 
non-signatory  law  firm  did  not  view  the 
BPI,  and  the  secretary  was  under  the 
direction  and  supervision  of  an 
attorney. 

In  determining  the  proper  sanctions 
for  the  two  attorneys,  the  Commission 


decided  to  consider  the  APO  breaches, 
committed  by  one  of  the  attorneys  in 
this  case  at  the  same  time  it  considered 
sanctions  for  the  breach  he  committed 
in  Case  20.  The  Commission  determined 
the  sanctions  against  the  second 
attorney  in  concert  with  consideration 
of  the  sanctions  against  him  in  two 
other  APO  violations.  Cases  20  and  21. 

Case  20:  The  lead  attorney,  a  second 
attorney,  and  a  consultant  submitted  a 
public  version  of  their  final  comipents 
to  the  Commission,  but  failed  to  redact 
BPI  from  two  pages  of  the  Comments. 
The  Secretary  noticed  the  errors  a  day 
after  the  comments  were  filed  and 
notified  one  of  the  attorneys.  That  same 
day  the  attorney  called  all  parties  that 
had  received  copies  of  the  comments 
and  requested  that  they  destroy  the 
pages  containing  the  BPI. 

"The  Commission  found  that  the 
consultant,  who  was  not  a  signatory  to 
the  APO,  did  not  breach  the  APO 
because,  although  his  name  was  on  the 
Final  Comments,  he  only  had  client 
contact  responsibilities  and  never  had 
access  to  the  APO  materials.  The 
Commission  determined  that  both 
attorneys  breached  the  APO  by  failing  to 
redact  the  BPI.  In  addition,  the  lead 
attorney  also  breached  by  failing  to 
provide  adequate  supervision  over  the 
handling  of  BPI. 

The  Commission  determined  the 
sanctions  for  the  lead  attorney  in 
connection  with  Case  19,  discussed 
above.  The  Commission  decided  to 
publicly  reprimand  the  lead  attorney  in 
the  Federal  Register.  66  FR  57110 
(November  14,  2001).  In  reaching  this 
decision,  the  Commission  considered 
the  fact  that  the  breaches  committed  by 
the  attorney  were  his  second  and  third 
breaches  within  a  short  period  of  time. 
In  addition,  the  Commission,  in  the 
public  letter,  required  the  law  firm  to 
have  at  least  two  attorneys  review  all 
documents  for  future  filings  with  the 
Commission  to  ensure  APO  compliance. 
The  two-attorney  review  requirement  is 
in  effect  for  the  two-year  period  starting 
with  the  date  the  public  reprimand  was 
published  in  the  Fejderal  Register.  The 
Commission  decided  the  sanctions 
against  the  second  attorney  in  concert 
with  Cases  19  and  21. 

Case  21 :  Three  attorneys  filed  and 
served  a  public  version  of  their  final 
comments  that  contained  BPI.  The  lead 
attorney  who  had  been  the  second 
attorney  in  Cases  19  and  20  prepared 
the  documents  and  took  sole 
responsibility  for  the  breach.  He  argued 
that  the  information  in  question  was 
publicly  available.  The  Commission 
disagreed  and  found  that  the  lead 
attorney  breached  the  APO  because  he 
received  the  information  from  a 


Federal  Register /Vol.  6^,  No.  110 /Friday,  June  7,  2002 /Notices 


39433 


Commission  investigator's  report  that 
relied  on  data  given  by  a  domestic 
producer's  representative.  The 
Commission  found  that  the  two  other 
attorneys  did  not  breach  the  APO 
because  they  did  not  prepare  the  final 
comments. 

In  sanctioning  the  attorney  who 
breached  the  APO,  the  Commission  also 
considered  the  attorney's  previous 
breaches  in  Cases  19  and  20.  As  an 
aggravating  factor,  the  Commission 
found  it  significant  that  the  attorney  hqd 
committed  foiu-  breaches  within  a  short 
period  of  time.  The  Commission 
publicly  reprimanded  the  attorney  in 
the  Federal  Register.  66  FR  57110 
(November  14.  2001).  The  Commission 
also  suspended  the  attorney's  access  to 
BPI  for  six  months  from  the  date  the 
public  reprimand  was  published  in  the 
Federal  Register.  Finally,  as  noted  in 
Case  20,  the  Conunission  required  the 
attorney's  law  firm  to  have  at  least  two 
attorneys  review  all  documents  for 
futiu«  filings  with  the  Commission  to 
ensure  APO  compliance. 

Case  22:  An  associate  attorney,  his 
secretary,  and  the  lead  attorney 
breached  the  APO  by  transmitting  BPI  to 
four  embassy  officials  who  were  non- 
signatories  to  the  APO,  but  were  on  the 
public  service  list.  Over  a  17-day  period, 
BPI  was  sent  to  the  same  four  embassies 
on  four  separate  occasions.  In  deciding 
that  the  associate  attorney,  his  secretary, 
and  the  lead  attorney  breached  the  APO 
four  times,  the  Commission  considered 
the  lack  of  attention  paid  to  the 
certificates  of  service  for  both 
confidential  and  public  documents.  The 
Commission  determined  that  either 
none  of  the  parties  noticed  that  the 
public  certificate  of  service  had  been 
used  for  both  confidential  and  public 
materials  or  the  parties  lacked 
awareness  that  the  two  service  lists  were 
different.  In  addition,  the  Commission 
found  that  the  law  firm  did  not  provide 
adequate  safeguards  or  supervision  to 
protect  BPI  from  delivery  to 
unauthorized  persons. 

The  Commission  sanctioned  the 
associate  attorney,  his  secretary,  and  the 
lead  attorney  by  issuing  private  letters 
of  reprimand  to  them.  As  mitigating 
factors,  the  Commission  considered  the 
unintentional  nature  of  the  breaches,  the 
timely  reporting  of  the  breaches  once 
discovered,  the  efforts  to  mitigate  any 
harm  caused  by  the  breaches,  the  lack 
of  previous  APO  breaches,  and  efforts 
by  the  firm  to  prevent  future  breaches. 
As  aggravating  factors,  the  Commission 
considered  the  large  number  of  breaches 
in  one  investigation,  the  large  volume  of 
APO  materials  involved,  and  the 
significant  amount  of  time  during  which 
the  BPI  was  unprotected.  The 


Commission  determined  that  it  could 
not  be  certain  that  no  BPI  was  divulged 
to  unauthorized  persons. 

Case  23:  A  partner  and  an  associate 
filed  the  public  version  of  a  prehearing 
brief,  which  had  an  armex  that 
contained  BPI.  One  of  the  law  firm's 
clients  notified  the  parties  three  days, 
after  filing  of  the  possibility  of  a  breach 
after  two  executives  of  the  client 
corporation  had  read  the  annex 
containing  the  BPI.  The  associate 
notified  the  Commission  the  same  day 
and  both  attorneys  immediately 
contacted  counsel  for  the  other  parties 
and  provided  substitute  aimexes. 

The  Commission  found  that  both 
attorneys  breached  the  APO  and  issued 
them  private  letters  of  reprimand.  As 
mitigating  factors,  the  Commission 
considered  that  the  breach  was 
unintentional,  the  attorneys  took 
inunediate  action  to  remedy  the 
situation  by  notifying  the  Commission, 
contacting  counsel  for  the  other  parties, 
and  providing  substitute  annexes,  this 
was  the  only  breach  in  which  the 
attorneys  had  been  involved  during  the 
time  period  normally  considered  by  the 
Commission,  and  the  BPI  in  question 
was  in  a  cover  letter  to  a  questionnaire 
response  that  was  not  clearly  labeled  as 
containing  BPI.  The  Commission  issued 
private  letters  of  reprimand  because  of 
the  aggravating  circumstances  that  the 
attorneys'  client  discovered  the  breach 
and  that  the  two  executives  who  were 
not  signatories  to  the  APO  actually  read 
the  BPI. 

Case  24:  A  law  firm  and  a  consulting 
firm  failed  to  return  or  destroy  BPI 
released  under  an  APO  and  to  file 
certificates  of  return  or  destruction 
within  the  60-day  time  limit  after  the 
Commission  published  its  final 
determination  in  the  Federal  Register. 
The  Secretary  noticed  the  breach  when 
the  lead  attorney  sent  a  certificate  of 
return  or  destruction  signed  by  an 
attorney  who  had  left  the  firm.  The 
Secretary's  staff  discovered  that 
certificates  of  destruction  or  return  had 
not  been  filed  by  most  of  the  other 
signatories  to  the  APO.  The  firm  had 
only  submitted  certificates  of  return  or 
destruction  for  people  no  longer  with 
the  firm. 

The  lead  attorney  admitted  that  the 
firm  had  not  returned  or  destroyed  the 
APO  materials.  However,  he  argued  that 
it  was  necessary  to  retain  APO  materials 
because  the  investigations  were  still 
subject  to  a  judicial  appeal  of  the 
Commission's  final  affirmative 
determination.  He  noted  that  the 
Department  of  Commerce  had  entered  a 
suspension  agreement  with  one  of  the 
firm's  clients,  which  was  being 
challenged  at  the  Court  of  International 


Trade,  He  stated  that  if  the  Court 
reversed  Commerce,  Commerce  would 
issue  an  antidumping  order,  and  only  at 
that  point  would  the  Commission's  final 
determination  be  ripe  for  appeal. 

The  Commission  determmed  that  the 
lead  attorney  breached  the  APO  by 
failing  to  destroy  or  return  BPI  within 
60  days  after  completion  of  the 
Commission  investigations.  In  addition, 
the  attorney  failed  to  certify  that  to  his 
knowledge  and  belief  all  copies  of  the 
BPI  had  been  retiuned  or  destroyed  and 
that  no  copie»  of  the  BPI  had  been  made 
available  to  any  person  to  whom 
disclosure  was  not  specifically 
authorized.  The  Commission  ordered 
the  lead  attorney  and  all  other 
authorized  applicants  at  the  law  firm 
and  the  consulting  firm  to  comply  with 
the  APO  within  14  days.  The 
Commission  did  not  find  any  other 
attorneys  or  members  of  the  consulting 
firm  to  have  breached  the  APO  because 
they  were  complying  with  the  lead 
attorney's  decision  to  retain  that  APO 
materials. 

The  Commission  issued  a  private 
letter  of  reprimand  to  the  lead  attorney. 
As  mitigating  circiunstances,  the 
Commission  considered  that  the  lead 
attorney  had  no  prior  breaches  and  that 
he  destroyed  and  certified  the 
destruction  of  the  APO  materials  once 
he  received  the  Commission's 
instruction  to  destroy  them. 
Furthermore,  no  unauthorized  person 
gained  access  to  the  APO  materials  as  a 
result  of  the  breach.  Finally,  the  lead 
attorney's  law  firm  instituted  a  policy  of 
seeking  guidance  in  matters  that 
attorneys  find  ambiguous  instead  of 
making  a  potentially  incorrect 
independent  decision  regarding 
compliance  with  Commission  APOs.  As 
an  aggravating  factor,  the  Commission 
considered  that  the  breach  was  not 
inadvertent.  It  was  based  on  the  lead 
attorney's  decision  to  interpret  the  APO 
and  decide  how  it  should  be  applied  in 
what  he  considered  imique 
circumstances,  without  seeking 
guidance  from  the  Commission. 

Case  25:  A  lead  attorney  filed  a  letter 
with  the  Commission  Secretary 
challenging  certain  information 
contained  in  a  respondent's  revised 
questionnaire  response  and  in  the  cover 
letter  that  accompanied  the  revised 
response.  The  respondent's  cover  letter 
was  marked  'PROPRIETARY 
DOCUNJENT"  and  in  this  letter  the 
respondent's  attorney  requested 
proprietary  treatment  for  that 
information  and  for  the  revised 
questionnaire  response.  No  material  in 
the  respondent's  cover  letter  or  the 
response  was  bracketed.  When  the  lead 
attorney  filed  his  response,  he  sent  a 
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confidential  version  of  the  letter  to  the 
Secretary  and  filed  a  public  version.  He 
also  had  the  public  version  served  on 
two  non-signatories  to  the  APO.  One 
day  after  the  lead  attorney  filed  his 
letter,  he  realized  that  it  might  contain 
BPI.  He  notified  the  Secretary  and  filed 
and  served  revised  copies  of  his  letter. 

The  Commission  found  that  the  lead 
attorney  breached  the  APO  because  the 
"public"  version  of  his  letter  contained 
BPI,  he  served  the  letter  on  two  people 
who  were  not  signatories  to  the  APO, 
and  he  failed  to  bracket  thasame  BPI  in 
the  confidential  version  of  his  letter. 
The  Commission  did  not  agree  with  his 
argument  that  if  unbracketed  BPI  had 
appeared  in  his  letter,  it  was  the  fault  of 
the  respondent  and  its  attorneys  because 
they  did  not  bracket  or  otherwise 
identify  the  BPI  in  their  cover  letter  and 
revised  response.  The  Commission 
noted  that  a  questionnaire  response  is 
not  filed  with  the  Secretary  subject  to 
requirements  of  rules  201.6(b)(3)  and 
207.3(c),  which  require  among  other 
things  that  BPI  be  bracketed. 
Furthermore,  the  instructions  for 
responding  to  the  questionnaire 
indicated  that  each  response  would  be 
automatically  treated  as  confidential, 
except  to  the  extent  that  data  in  the 
response  are  publicly  available  or  must 
be  disclosed  by  law.  The  lead  attorney 
did  not  establish  the  applicability  of 
either  of  the  exceptions.  Therefore,  the 
respondent  was  under  no  obligation 
specifically  to  mark  or  bracket  BPI  in 
the  revised  questionnaire  response. 

The  Commission  issued  a  warning 
letter  to  the  lead  attorney.  As  mitigating 
factors,  the  Commission  considered  that 
the  attorney  did  not  act  in  bad  faith,  that 
this  was  the  only  breach  in  which  he 
was  involved  within  a  period  of  time 
generally  examined  by  the  Commission 
for  the  purposes  of  determining 
sanctions,  and  that  he  took  prompt 
action  to  correct  the  breach. 

Case  26:  Three  attorneys,  a  secretary, 
and  a  paralegal  prepared  a 
postconference  brief  on  behalf  of  the 
petitioner.  One  day  after  the  attorneys 
filed  the  confidential  version  of  the 
brief,  they  filed  replacement  pages  for 
the  confidential  brief,  and  pursuant  to 
the  24-hour  rule,  they  filed  the  public 
version  of  the  brief.  The  following 
workday,  the  Commission's  Secretary 
notified  the  attorneys'  law  firm  by 
telephone  that  several  appendices  in  the 
public  version  of  its  brief  contained 
unredacted  BPI  in  brackets.  The 
Secretary  also  noted  that  brackets  had 
been  removed  fit)m  some  of  the 
petitioner's  information  in  the 
replacement  pages  of  the  confidential 
brief,  which  was  previously  bracketed 
in  the  original  pages  of  the  confidential 


version  of  the  brief  and  had  been 
redacted  from  the  public  version  of  the 
brief. 

After  the  law  firm  received  the 
Secretary's  telephone  call,  it  determined 
that  some  of  the  information  that  it 
failed  to  bracket  in  the  replacement 
pages  to  the  confidential  brief  belonged 
to  its  own  client  and  could  therefore  be 
released  as  public  information.  The  law 
firm  also  made  revisions  to  the  relevemt 
pages  of  the  pubfic  version  of  its  brief 
and  re-filed  and  re-served  the  revised 
pages.  The  law  firm  took  several  more 
steps  to  avoid  dissemination  of  the 
unredacted  information  in  the  public 
version  of  the  brief.  It  contacted  lead 
counsel  for  each  party  to  the 
investigation  by  telephone  on  the  same 
day  the  Secretary  called  and  requested 
that  counsel  retrieve  the  copies  of  the 
petitioner's  postconference  submissions. 
It  prepared  replacement  pages  that 
included  additional  bracketing  on  one 
page  of  its  confidential  brief,  removed 
brackets  from  certain  of  its  client's 
information  in  the  confidential  brief, 
and  redacted  bracketed  information 
from  the  public  version  of  its  brief.  The 
law  firm  also  contacted  the  parties  on 
the  public  service  list  to  retrieve  the 
pages  that  had  contained  unredacted 
BPI.  The  public  service  list  in  effect  in 
these  investigations  at  the  time  included 
only  law  firms  that  were  approved  for 
access  to  BPI  under  the  APO.  However, 
one  of  the  law  firms  made  copies  of  the 
public  version  of  the  brief  and 
forwarded  one  copy  to  its  client  who 
was  not  a  signatory  to  the  APO.  The 
information  was  not  opened  by  the  non- 
signatory  and  was  returned  to  the  law 
firm.  The  offending  exhibit  pages  that 
were  distributed  to  the  other  parties  on 
the  public  service  list  were  also 
retiuned  to  the  law  firm.  The  firm 
received  assurances  from  the  lead 
counsel  of  all  of  the  parties  on  the 
public  service  list  that  no  non-signatory 
had  reviewed  the  BPI. 

The  Commission  found  that,  in  two 
sections  of  the  brief,  the  attorneys,  the 
secretary,  and  the  paralegal  did  not 
breach  the  APO  in  failing  to  bracket  or 
redact  BPI  because  the  information  at 
issue  belonged  to  the  parties  that 
disclosed  it.  However,  in  another 
section,  the  Commission  determined 
that  the  three  attorneys  breached  the 
APO  by  failing  to  redact  BPI  from  the 
public  version  that  was  filed  with  the 
Commission  and  served  on  parties  on 
thepublic  service  list. 

The  Commission  issued  warning 
letters  to  the  three  attorneys.  As 
mitigating  circumstances,  the 
Commission  considered  that  this  was 
the  only  breach  conunitted  by  the 
attorneys  within  the  time  period 


generally  examined  by  the  Commission 
for  purposes  of  determining  sanctions, 
that  the  breach  was  uuiiitentional,  that 
prompt  action  was  taken  to  remedy  the 
breach,  and  that  the  clients  who  were 
given  the  brief  containing  the  BPI 
neither  read  nor  made  any  copies  of  the 
BPI. 

The  Commission  decided  to  take  no 
further  action  against  the  secretary  or 
paralegal  because  they  were  responsible 
to  and  under  the  supervision  of 
attorneys  at  all  times. 

Case  27:  One  attorney  and  three  legal 
assistants  served  a  copy  of  corrections  to 
a  Commission  staff  report  containing 
BPI  as  well  as  a  prehearing  brief 
containing  BPI,  on  a  law  firm  that  had 
been  removed  from  the  APO  service  list. 
An  attorney  from  another  law  firm  who 
was  a  signatory  to  the  APO  notified  the 
attorney  serving  the  documents  that  one 
of  the  firms  oij  the  certificate  of  service 
attached  to  the  prehearing  brief  had 
withdrawn  from  the  APO.  The  next  day, 
the  attorney  serving  the  documents 
contacted  the  law  firm  that  was  no 
longer  on  the  APO  list  and  retrieved  the 
unopened  pre-hearing  brief.  Later  that 
day,  the  attorney  noticed  that  the 
corrections,  which  were  sent  six  days 
before  the  brief,  had  also  been  served  to 
the  law  firm  that  had  withdrawn  from 
the  APO.  The  attorney  contacted  the 
firm  and  learned  that  the  corrections  to 
the  preliminary  staff  report  had  already 
been  shredded  without  being  opened. 
The  attorney  alerted  the  Secretary  that 
day  to  what  had  transpired. 

One  of  the  legal  assistants  prepared 
the  service  list  that  incorrectly  included 
the  law  firm  no  longer  on  the  APO 
service  list  for  the  corrections  to  the 
preliminary  staff  report.  The  legal 
assistant  used  the  same  service  list  for 
the  prehearing  brief.  Both  times  he 
failed  to  check  his  list  against  the 
updated  list  available  through  the 
Commission's  website.  The  same  legal 
assistant  arranged  for  the  filing  of  the 
document  with  the  Commission  and  for 
delivery  of  the  service  copies.  The  other 
two  legal  assistants  simply  served  the 
documents  on  the  recipients  as 
instructed. 

The  Commission  issued  a  warning 
letter  to  the  attorney  for  breaching  the 
APO.  The  Commission  has  consistently 
taken  the  position  that  a  breach  of  the 
APO  occurs  when  BPI  is  made  available 
to  imauthorized  persons,  and  that  it  is 
not  necessary  that  those  persons 
actually  view  the  information. 
Specifically,  the  attorney  breached  the 
APO  by  providing  a  person  whose  law 
firm  had  been  removed  from  the  APO 
service  list  with  copies  of  corrections  to 
a  Commission  staff  report  containing 
BPI  and  with  a  pre-hearing  brief 
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containing  BPI.  The  Conunission  also 
noted  that  the  attorney  was  responsible 
for  supervising  the  activities  of  the  legal 
assistants  who  prepared  and  delivered 
the  briefs  because  she  signed  the  APO 
acknowledgment  for  clerical  personnel, 
which  she  filed  with  the  Commission. 
As  mitigating  circumstances,  the 
Conunission  considered  that  this  was 
the  only  breach  for  the  attorney  within 
the  period  generally  examined  by  the 
Commission,  that  the  breach  was 
unintentional,  that  prompt  action  was 
taken  to  remedy  the  breach,  and  that  no 
unauthorized  person  opened  the 
packages  containing  the  BPI. 

The  Commission  determined  that  the 
legal  assistant  who  prepared  the 
erroneous  service  list  had  breached  the 
APO  and  issued  a  warning  letter  to  him. 
As  mitigating  circxunstances,  the 
Commission  considered  that  this  was 
the  only  breach  for  the  legal  assistant 
within  the  period  generally  examined 
by  the  Conunission,  that  the  breach  was 
unintentioned,  that  prompt  action  was 
taken  to  remedy  the  breach,  and  that  no 
unauthorized  person  opened  the 
packages  containing  the  BPI. 

The  Commission  found  that  the  two 
legal  assistants  who  served  the 
dociunents  did  not  breach  the  APO. 

Case  28:  Four  attorneys  filed  the 
public  version  of  a  posthearing  brief, 
which  included  an  exhibit  that 
contained  BPI.  The  Commission  foimd 
that  one  of  the  attorneys  and  her 
secretary  breached  the  APO  by  failing  to 
redact  the  BPI.  The  secretary  "whited- 
out"  the  BPI  electronically  on  her 
computer.  She  then  reviewed  the 
exhibits,  both  on  the  computer  screen 
and  as  printed  pages,  to  make  siue  she 
had  redacted  all  BPI.  Another  attorney 
then  reviewed  the  brief  before  the 
attorney  who  breached  the  APO  made  a 
final  review  and  found  all  BPI  had  been 
redacted.  Eleven  days  later  one  of  the 
attorneys  discovered  the  un-redacted 
BPI  in  the  exhibit  and  notified  the 
Commission  Secretary.  The  attorney 
then  redacted  the  BPI  from  the  exhibit 
and  served  a  replacement  page  on  all 
relevant  parties.  "" 

The  Commission  found  that  three  of 
the  attorneys  did  not  breach  the  APO 
because  they  did  not  participate  in  the 
preparation  or  review  of  the  exhibits  in 
the  public  version  of  the  brief.  However, 
it  initiated  an  additional  investigation, 
which  was  still  pending  when  this  case 
was  decided,  after  it  discovered  that 
another  attorney  who  was  not  a 
signatory  to  the  APO  helped  in  the 
preparation  and  filing  of  the  brief. 

The  Commission  issued  a  private 
letter  of  reprimand  to  one  of  the 
attorneys.  As  mitigating  circumstances, 
the  Commission  considered  that  this 


was  her  first  breach  of  an  APO,  that  the 
breach  was  inadvertent,  and  that  once 
she  became  aware  of  the  breach  she  took 
prompt  action  to  retrieve  the  pages 
containing  the  BPI.  In  deciding  to  issue 
a  private  letter  of  reprimand  instead  of 
a  warning  letter  the  Commission 
considered  the  aggravating  circumstance 
that  the  non-redacted  BPI  was  in  the 
possession  of  a  non-signatory  for  eleven 
days.  Without  evidence  to  the  contrary, 
the  Commission  assumed  that  a  non- 
signatory  had  reviewed  the  BPI  because 
of  the  length  of  time  it  was  in  the  non- 
signatory's  possession. 

The  Commission  issued  a  warning 
letter  to  the  secretary.  As  mitigating 
circumstances,  the  Commission 
considered  that  this  was  the  only  breach 
of  an  APO  in  which  she  was  involved 
within  the  period  generally  examined 
by  the  Commission,  that  the  breach  was 
unintentional,  and  that  once  her  firm 
became  aware  of  the  breach  it  took 
prompt  action  to  retrieve  the  pages 
containing  the  BPI.  Although  the 
Commission  concluded  that  a  non- 
signatory  had  reviewed  the  BPI,  it 
recognized  that  she  was  under  the 
direction  and  supervision  of  an 
attorney. 

Case  29:  Three  attorneys  filed  the 
public  version  of  a  postconference  brief 
that  contained  bracketed  but  un- 
redacted BPI.  A  secretary  assisted  in  the 
briefs  preparation.  The  Secretary 
noticed  the  breach  five  days  aftet  it  was 
filed  and  notified  the  firm.  The  firm 
took  steps  to  retrieve  the  copies  of  the 
public  version  of  the  brief  that  it  had 
served  and  distributed.  The  attorneys 
dso  filed  a  replacement  page  that  no 
longer  contained  BPI.  The  Commission 
found  that  the  attorney  who  had  the 
primary  responsibility  for  preparing  the 
brief  and  the  attorney  who  signed  the 
brief  breached  the  APO.  The  two 
attorneys  reviewed  the  brief,  but  failed 
to  redact  the  bracketed  BPI.  The 
Commission  also  determined  that  the 
secretary  breached  the  APO  because  she 
failed  to  run  properly  the  law  firm's 
computer  program  that  redacts 
bracketed  information  from  a 
submission  after  the  attorneys 
instructed  her  to  redact  the  information. 
The  Commission  found  that  the  third 
attorney  did  not  breach  the  APO.  She 
was  not  in  the  office  on  the  day  that  the 
public  version  of  the  brief  was  filed,  and 
she  appeared  to  play  no  role  in  the 
preparation  of  the  brief. 

Tiie  Conunission  issued  warning 
letters  to  both  attorneys.  As  mitigating 
factors,  the  Commission  considered  that 
the  attorneys  had  no  breaches  within 
the  time  period  generally  examined  by 
the  Commission  for  the  purpose  of 
determining  sanctions,  that  the  breach 


was  unintentional,  that  prompt  action 
was  taken  to  remedy  the  breach,  and 
that  no  non-signatory  of  the  APO 
actually  read  the  dociunent. 

The  Commission  issued  a  warning 
letter  to  the  secretary  who  assisted  in 
the  briefs  preparation  at  the  instruction 
of  her  supervising  attorneys.  As 
mitigating  factors,  the  Commission 
considered  that  the  secretary  had  no 
prior  breaches,  that  the  breach  was 
unintentional,  that  prompt  action  was 
taken  to  remedy  the  breach,  and  that  no 
non-signatory  of  the  APO  actually  read 
the  document. 

Case  30:  An  economist,  while  under 
the  supervision  of  an  attorney,  faxed  the 
confidential  version  of  a  prehearing 
brief  containing  BPI  to  a  client- 
association  who  was  not  a  signatory  to 
the  APO.  The  client-association 
subsequently  faxed  the  confidential 
version  to  its  66  members,  who  were 
also  non-signatories,  the  following  day. 
Two  days  after  the  fax  was  sent  to  the 
client,  the  attorney  notified  the 
Secretary  and  reported  that  he  had 
contacted  each  of  the  persons  to  whom 
the  brief  had  been  distributed,  informed 
them  of  the  seriousness  of  the  situation, 
and  instructed  them  to  destroy  the  brief. 
However,  the  attorney  and  economist 
did  not  account  for  several  of  the  faxed 
copies. 

The  Commission  determined  that 
both  the  attorney  and  the  economist 
breached  the  APO  by  allowing 
unauthorized  persons  to  view  the  BPI. 
The  Commission  sanctioned  the 
attorney  and  the  economist  by  issuing 
private  letters  of  reprimand  to  both.  As 
mitigating  circumstances,  the 
Commission  considered  that  the  breach 
was  reported  promptly  after  the  attorney 
was  advised  that  it  had  occurred,  that 
prompt  efforts  were  made  to  prevent 
further  dissemination  and  to  recall  or 
destroy  existing  copies,  that  procedures 
were  strengthened  at  the  law  firm  to 
safeguard  against  future  breaches,  and 
that  the  attorney  and  the  economist  had 
no  record  of  prior  breaches.  However,  as 
aggravating  circumstances  the 
Commission  considered  that  persons 
who  were  non-signatories  to  the  APO 
actually  read  the  BPI  and  that  the 
attorney  and  economist  did  not  account 
for  .all  copies  of  the  BPI  that  were  sent 
by  the  client  to  its  members. 

Case  31:  Three  attorneys  failed  to 
destroy  BPI  within  the  required  60  days 
after  the  Commission  made  a  final  APO 
release.  The  lead  attorney  changed  law 
firms  and  had  the  BPI  covered  under  the 
APO  transferred  to  his  new  law  firm. 
The  lead  attorney's  old  law  firm  sent  a 
letter  to  the  Commission  stating  that 
they  no  longer  represented  the  client, 
that  the  lead  attorney  continued  to 
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represent  the  client,  and  that  the  APO 
material  would  remain  with  the  lead 
attorney.  Once  at  his  new  law  firm,  two 
other  attorneys  also  signed  the  APO. 
Ten  months  after  the  Commission  made 
a  final  APO  release,  the  lead  attorney 
stated  that  he  learned  that  he  should  no 
longer  possess  the  BPI  after  he  spoke 
with  an  employee  of  the  Commission 
about  another  matter.  His  client  was 
appealing  Department  of  Conmierce 
findings  and  the  lead  attorney  asserted 
that  he  believed  that  he  was  entitled  to 
retain  the  BPI  imtil  the  proceedings  on 
the  DOC  appeal  were  completed.  The 
other  two  attorneys  never  accessed  the 
materials  that  had  been  released  under 
the  APO,  but  one  of  them  reviewed  a 
document  drafted  by  the  lead  attorney, 
which  contained  BPI. 

The  Commission  determined  that  the 
three  attorneys  breached  the  APO  by 
failing  to  destroy  all  copies  of  BPI 
disclosed  under  the  APO  within  60  days 
of  the  completion  of  the  Commission's 
investigation.  The  attorneys  also  failed 
to  file  a  certificate  attesting  that  to  their 
knowledge  and  belief  all  copies  of  the 
BPI  had  been  returned  or  destroyed,  and 
that  no  copies  of  the  BPI  had  been  made 
available  to  any  person  to  whom 
disclosure  was  not  specifically 
authorized  at  the  time  they  were 
required  to  return  or  destroy  the  BPI. 

The  Commission  issued  warning 
letters  to  the  three  attorneys.  As 
mitigating  circumstances,  the 
Commission  considered  that  this  was 
the  only  breach  in  which  any  of  the 
attorneys  had  been  involved  within  the 
period  generally  examined  by  the 
Commission  for  purposes  of 
determining  sanctions,  that  the  breach 
was  unintentional,  and  that  prompt 
action  was  taken  to  remedy  the  breach 
once  the  Secretary  advised  them  of  a 
potential  breach. 

Case  32:  The  Commission  was 
notified  by  a  lead  attorney  that  an 
associate  at  his  law  firm  had  discovered 
the  BPI  version  of  a  prehearing  brief  in 
a  file  not  designated  for  APO  materials 
and  which  was  accessible  by  non-APO 
signatories.  A  second  attorney  at  the  law 
firm  admitted  to  taking  two  copies  of 
the  prehearing  brief,  which  contained 
BPI,  into  his  possession,  but  could  only 
account  for  having  properly  returned 
one  of  the  copies  to  the  law  firm's  APO 
filing  room.  No  one  at  the  firm  knew 
how  or  when  the  doctiment  was  placed 
in  the  non-APO  file  or  whether  anyone 
not  on  the  APO  reviewed  it. 
Immediately  after  the  document  was 
discovered,  the  attorneys  had  it 
numbered,  stamped,  and  filed  in  the 
appropriate  APO  filing  room. 

'The  Conunission  determined  that 
both  attorneys  breached  the  APO.  The 


Commission  held  the  lead  attorney 
responsible  because  he  had  the  ultimate 
responsibility  for  the  safe  keeping  of  the 
APO  materials  entrusted  to  him.  Despite 
that  responsibility,  he  allowed  a 
document  containing  BPI  to  be  placed 
in  a  file  accessible  to  persons  not 
covered  by  the  APO.  "The  Commission 
also  held  the  second  attorney 
responsible  because  he  lost  track  of  a 
document  containing  BPI  and  possibly 
caused  it  to  be  placed  in  a  file  accessible 
to  non-signatories  of  the  APO. 

The  Commission  issued  warning 
letters  to  both  attorneys.  As  mitigating 
circumstances,  it  considered  that  both 
attorneys  had  no  prior  breaches  in  the 
period  generally  examined  by  the 
Commission  for  purposes  of 
determining  sanctions,  that  the  breach 
was  unintentional,  and'that  prompt 
action  was  taken  to  remedy  the  breach 
in  that  the  law  firm  changed  its  APO 
procedures  and  held  a  mandatory 
seminar  for  all  personnel  regarding  APO 
materials.  The  Commission  noted  that, 
although  it  issued  warning  letters, 
issuance  of  a  private  letter  of  reprimand 
was  possible  if  a  non-signatory  had 
actually  read  the  BPI.  However,  the 
Commission  considered  it  significant 
that  the  non-signatories  that  had  access 
to  the  BPI  were  employees  of  the  law 
firm  and  likely  did  not  divulge  the 
information  to  anyone  outside  the  firm. 

Case  33:  An  attorney  filed  the  public 
version  of  an  opposition  to  a  motion  for 
modification  of  stay  orders  and  a  motion 
for  sanctions  with  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit 
("CAFC").  The  document  contaiAed 
confidential  business  information 
("CBI")  obtained  pursuant  to  a 
Commission  APO.  Seven  days  after  the 
attorney  filed  the  document,  opposing 
counsel  sent  a  letter  to  the  attorney  and 
other  interested  counsel  informing  them 
of  the  potential  breach.  The  attorney 
immediately  asked  the  CAFC  to  place 
the  original  opposition  under  seal  and 
filed  a  revised  public  version  of  his 
opposition  four  days  after  the  date  of 
opposing  counsel's  notification  letter. 
The  Commission  determined  that  the 
information  in  question  was  not 
publicly  available,  as  argued  by  the 
attorney,  and  that  the  attorney  had 
breached  the  APO. 

The  Commission  issued  a  warning 
letter  to  the  attorney.  As  mitigating 
factors,  the  Commission  considered  that 
he  had  no  prior  APO  breaches,  that  the 
breach  was  unintentional,  that  prompt 
action  was  taken  to  remedy  the  breach, 
and  that  no  non-signatory  to  the  APO 
actually  read  the  document 

Case  34:  A  law  firm  served  the  first- 
day  BPI  verison  of  its  post-conference 
brief  on  another  law  firm  that  was  not 


a  signatory  to  the  Commission's  APO. 
The  same  day  an  attorney  at  the  non- 
signatory  firm  called  the  law  firm  and     • 
stated  that  he  had  been  improperly 
served  with  the  BPI  version  of  the  brief. 
This  attorney  did  not  view  the  BPI  and 
the  first  law  firm  retrieved  the  brief  later 
in  the  day.  Two  days  later  the  first  law 
firm  sent  a  letter  to  the  Commission 
regarding  the  incident. 

Several  attorneys  and  consultants 
were  involved  in  preparation  of  the 
post-conference  brief,  but  not  all  of 
them  had  direct  involvement  in  filing 
and  serving  the  brief.  Five  project 
assistants  were  responsible  for  the  filing 
and  service  of  the  brief. 

The  Commission  determined  that  the 
APO  had  been  breached  because  BPI 
was  provided  to  unauthorized  persons. 
The  Conunission  found  that  all  five 
project  assistants,  the  attorney  in  charge 
of  supervising  the  project  assistants,  and 
a  consultant  who  signed  the  certificate 
of  service  breached  the  APO,  but  that 
the  lead  attorney  did  not  breach  the 
APO. 

The  Commission  foimd  that  the 
project  assistants  breached  the  APO 
because  they  improperly  labeled  one  of 
the  post-conference  briefs,  which  was 
sent  to  a  non-signatory  of  the  APO.  The 
attorney  in  charge  of  the  project 
assistants  breached  the  APO  because  he 
undertook  in  the  APO  application  to 
supervise  clerical  employees,  which  he 
failed  to  do  and  this  failure  resulted  in 
the  service  of  BPI  on  a  non-signatory  to 
the  APO.  The  consultant  who  signed  the 
certificate  of  service  breached  the  APO 
because,  although  the  certificate  he 
signed  included  only  those  firms  that 
were  entitled  to  receive  BPI  under  the 
APO.  he  should  have  ensured  that  the 
copies  to  be  served  were  labeled 
properly.  Finally,  the  Commission 
foimd  that  the  lead  attorney  did  not 
breach  the  APO  because  in  the  APO 
application  he  delegated  the 
responsibility  of  supervising  clerical 
employees  to  another  attorney,  and  the 
Commission  found  that  this  delegation 
was  reasonable  in  light  of  the 
supervising  attorney's  regular  practice 
before  the  Conunission. 

The  Commission  issued  warning 
letters  to  the  five  project  assistants,  the 
attorney  in  charge  of  supervising 
clerical  personnel,  and  the  consultant 
who  signed  the  certificate  of  service.  As 
mitigating  circiimstances  the 
Commission  considered  that  the  breach 
was  unintentional,  that  prompt  action 
was  taken  to  remedy  the  breach,  that  the 
non-signatory  who  received  the  brief 
containing  BPI  did  not  view  the 
document,  that  there  were  no  prior 
breaches  within  the  period  generally 
examined  by  the  Commission  for 
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purposes  of  determining  sanctions,  and 
that  the  law  firm  revised  its  procedures 
regarding  APOs  in  light  of  the  breaches. 

Case  35:  Three  attorneys  and  a  legal 
assistant  were  involved  in  the 
preparation  of  the  public  version  of  a 
prehearing  brief.  Twelve  days  after  the 
public  version  of  the  brief  was  filed  and 
served,  the  Secretary  notified  the  law 
firm  that  it  had  failed  to  redact  one  item 
of  bracketed  BPI  ft-om  a  footnote  in  one 
of  the  exhibits.  The  public  version  of  the 
brief,  which  contained  uiuedacted  BPI, 
was  served  on  and  possibly  viewed  by 
several  non-signatories  to  the  APO.  The 
law  firm  immediately  contacted  all 
parties  who  had  received  the  public 
version  of  the  brief  to  arrange  for  the 
destruction  or  return  of  the  offending 
page.  Two  days  later  the  law  firm  filed 
a  replacement  page. 

The  Commission  foimd  that  two  of 
the  attorneys  (one  of  counsel  and  the 
other  an  associate)  breached  the  APO 
because  the  lead  attorney  had  delegated 
the  responsibility  of  preparing  the  brief, 
properly  bracketing  BPI,  and  redacting 
BPI  from  the  public  version  to  the  two 
attorneys.  The  Commission  found  that 
the  lead  attorney  did  not  breach  the 
APO  because  she  reasonably  delegated 
the  responsibility  of  preparing  and 
reviewing  the  public  verison  of  the  brief 
to  not  one,  but  two.  experienced 
attorneys.  Furthermore,  it  was 
reasonable  for  the  lead  attorney  to  rely 
on  their  representations  that  the  brief 
was  ready  for  dissemination  to  the 
public  when  she  signed  the  public 
version  and  had  additional  copies 
disseminated  to  other  non-signatories. 
The  Commission  also  found  that  the 
legal  assistant  did  not  breach  the  APO 
because  at  all  times  she  acted  under  the 
direction  and  supervision  of  the  two 
attorneys  responsible  for  the  brief. 

The  Commission  sanctioned  both  the 
associate  and  of  counsel  attorneys  with 
a  private  letter  of  reprimand.  As 
mitigating  factors,  it  considered  that  the 
breach  was  unintentional,  that 
corrective  measures  were  taken 
immediately,  that  the  law  firm  followed 
its  internal  APO  procedures  that  were  in 
place  before  the  breach,  that  these 
procedures  were  further  strengthened 
after  the  breach,  and  that  both  attorneys 
volimtarily  led  a  training  session  on  the 
revised  procedures  for  other  attorneys 
and  staff.  The  of  counsel  attorney  also 
had  no  prior  breaches  in  the  period 
generally  considered  significant  by  the 
Conunission  for  the  purposes  of 
determining  sanctions.  As  aggravating 
circumstances,  the  Conunission 
considered  the  fact  that  the  Secretary 
and  not  the  law  firm  found  the 
unredacted  BPI  in  the  public  version  of 
the  brief,  that  it  appeared  that  the  BPI 


was  viewed  by  the  non-signatories  who 
received  it.  that  the  unredacted  BPI 
revealed  involved  information  from  one 
of  two  importers  when  the 
Conunission's  staff  report  did  not  even 
reveal  aggregate  quantities  for  such 
importers  because  only  two  parties' 
information  was  involved.  The  associate 
attorney  had  one  prior  breach  in  the 
period  generally  examined  by  the 
Commission  for  the  purposes  of 
determining  sanctions,  which  served  as 
another  aggravating  factor  for  him. 
When  the  Commission  sanctions 
someone  in  the  associate's  situation,  it 
normally  issues  a  private  letter  of 
reprimand,  usually  including  additional 
requirements  or  prohibitions.  However, 
the  Commission  issued  only  a  private, 
letter  of  reprimand  to  the  associate 
because  he  voluntarily  conducted  a 
training  session  on  the  firm's  APO 
procedures  for  other  attorneys  and  staff. 

Case  36:  A  law  firm  prepared  the  APO 
version  of  a  prehearing  brief  containing 
BPI  to  be  filed  and  served,  but  in  the 
process  of  serving  the  brief,  one  copy 
was  lost  for  11  days.  The  law  firm 
waited  seven  days  before  notifying  the 
Conunission  of  the  missing  brief.  On  the 
day  the  brief  was  lost,  an  associate  with 
the  firm  went  through  several  steps  to 
make  siue  that  all  14  copies  of  the  brief 
were  properly  labeled  for  service.  After 
she  completed  this  process  with  the 
assistance  of  others,  she  arranged  for  a 
clerical  worker  and  a  legal  assistant, 
who  were  both  signatories  to  the  APO, 
to  hand  carry  the  briefs  to  the 
Commission  together  to  ensure  that  they 
were  properly  filed  before  the  clerical 
worker  delivered  the  service  copies.  The 
two  employees  took  a  taxicab  to  the 
Commission.  After  they  filed  the 
appropriate  number  of  copies  with  the 
Conunission,  the  legal  assistant  noticed 
that  one  of  the  copies  was  missing.  The 
two  employees  presumed  that  they  left 
the  missing  copy  in  the  taxicab.  but  after 
contacting  the  cab  company,  the  D.C. 
Cab  Commission,  and  offering  a  $500 
reward,  the  missing  brief  did  not 
reappear.  Eleven  days  after  the  two 
employees  lost  the  envelope,  it  arrived 
at  the  law  firm  specified  on  its  address 
label.  The  envelope  was  unopened. 

The  Commission  determined  that  the 
clerical  worker  and  the  legal  assistant 
breached  the  APO  because  the  service 
copy  of  the  APO  version  of  the 
prehearing  brief  was  missing  for  1 1  days 
and  was  only  eventually  delivered  to 
the  correct  APO  recipient  by  an 
unknown  person,  possibly  the  cab 
driver  who  was  a  non-signatory  to  the 
APO.  The  Commission  has  consistently 
taken  the  position  that  it  is  a  breach  of 
an  APO  to  make  BPI  available  to  an 
unauthorized  person,  and  that  it  is  not 


necessary  for  the  non-signatory  to  view 
the  BPI  for  a  breach  to  occur.  Generally, 
the  Commission  does  not  hold  support 
staff  responsible  for  breaches  if  they  are 
under  the  direct  supervision  and  control 
of  another,  but  it  found  that  the 
circumstances  surrounding  this  incident 
warranted  such  a  determination.  The 
service  copy  was  under  their  control 
when  it  disappeared,  and  the 
disappearance  was  directly  related  to 
their  failure  to  safeguard  all  copies  of 
the  brief  at  all  times. 

The  Conunission  determined  that  the 
lead  attorney  in  the  investigations  did 
not  breach  the  APO.  It  found  that  he 
reasonably  delegated  the  responsibility 
of  filing  and  serving  the  APO  version  of 
the  brief  to  the  associate  who  had 
worked  in  the  firm's  international  trade 
practice  for  approximately  two  years, 
who  had  no  prior  APO  breaches,  and 
who  took  a  number  of  steps  to  ensure 
that  the  document  containing  BPI 
received  under  the  APO  was  properly 
served. 

The  Commission  found  that  the 
associate  did  not  breach  the  APO, 
notwithstanding  the  fact  that  she  had 
been  delegated  the  responsibility  of 
filing  and  serving  the  APO  version  of 
the  brief  in  compliance  with  the  APO 
requirements.  The  associate  was  very 
involved  in  the  preparation  of  the  brief 
for  filing  and  service  and  appeared  to 
have  been  very  diligent  in  checking  and 
double-checking  the  number  of  copies, 
the  packaging  of  the  copies,  and  the 
potential  recipients  to  ensure  proper 
delivery  and  compliance  with  the  APO. 
The  associate  arranged  for  two  people  to 
hand  deliver  the  filings  to  the 
Conunission.  both  of  whom  had  made 
similar  filings  on  many  prior  occasions 
and  neither  of  whom  had  previously 
breached  an  APO.  The  Conunission 
therefore  found  that  the  associate 
reasonably  delegated  the  responsibility 
for  physically  delivering  the  filing  and 
service  copies.  The  Commission  noted 
that  the  only  way  the  associate  might 
have  prevented  this  breach  would  have 
been  to  deliver  the  filing  and  service 
copies  herself,  which  would  be 
unreasonable.  The  Commission  added 
that  in  rare  circumstances  such  as  these, 
this  incident  should  not  be  included  in 
the  associate's  file  or  be  held  against  her 
in  any  future  cases. 

The  Commission  decided  to  issue 
warning  letters  to  the  clerical  worker 
and  the  legal  assistant.  As  mitigating 
factors,  it  considered  that  this  was  the 
only  breach  the  two  had  committed 
within  the  period  generally  examined 
by  the  Conunission  for  purposes  of 
determining  sanctions,  that  the  breach 
was  unintentional,  that  prompt  action 
was  taken  to  remedy  the  breach,  and 
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that  the  unknown  person  who 
eventually  delivered  the  service  copy 
did  not  open  the  envelope  and  read  the 
BPI.  One  aggravating  factor  was  that  the 
missing  service  copy  was  not  reported 
to  the  Conunission  until  seven  days 
after  it  was  missing. 

IV.  Investigations  in  Which  No  Breach 
Was  Found 

Diuing  2001,  the  Commission 
completed  six  additional  investigations 
in  which  no  breach  was  foimd.  One 
investigation  was  not  completed,  but 
was  withdrawn  by  the  Office  of  General 
Coimsel,  because  the  revealed 
information  was  not  treated  as  BPI  by 
the  Commission.  The  reasons  for  a 
finding  by  the  Commission  of  no  breach 
included: 

(1)  The  information  disclosed  at  the 
hearing  was  sufficiently  changed  to  make  it 
no  longer  confidential; 

(2)  The  information  revealed  was  publicly 
available; 

(3)  The  suppliers  of  the  BPI  had  consented 
to  the  use  of  the  information  in  U.S.  District 
Court  litigation  and.  therefore,  providing  BPI 
to  the  district  court  judge  for  in  camera 
inspection  was  not  a  breach; 

(4)  The  information  was  not  BPI  because  it 
was  a  general  description  of  the  channels  of 
distribution; 

(5)  The  information  revealed  was 
hypothetical  and  therefore  not  BPI;  and 

(6)  The  Commission  did  not  treat  the 
information  as  BPI  in  its  staff  report. 

Issued  June  4,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  02-14386  Filed  6-e-02;  8:45  am) 
BHJJNQCOOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  303-TA-23, 731-TA- 
566-570,  731-TA-641  (Rnal) 
(Reconsideration)  (Remand)] 

Ferrosilicon  From  Brazil,  China, 
Kazakhstan,  Russia,  Ukraine  and 
Venezuela;  Notice  of  Commission 
Determination  to  Conduct  a  Portion  of 
the  Hearing  in  Camera 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

summary:  Upon  request  of  domestic 
producer  Elkem  Metals  Co.,  the 
Commission  has  determined  to  conduct 
a  portion  of  its  hearing  in  the  above- 
captioned  proceedings  scheduled  for 
June  6,  2002,  in  camera.  See 
Commission  rules  207.24(d),  201.13(m) 


and  201.36(b){4}  (19  CFR  207.24(d), 
201.13(m)  and  201.36(b)(4)).  The 
remainder  of  the  hearing  will  be  open  to 
the  public.  The  Commission  has 
determined  that  the  seven-day  advance 
notice  of  the  change  to  a  meeting  was 
not  possible.  See  Commission  rule 
201.35(a),  (c)(1)  (19  CFR  201.35(a), 
(c)(1)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  General 
Coimsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  202- 
205-3087,  e-mail  mbemstein@usitc.gov. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  Elkem  has 
justified  the  need  for  a  closed  session. 
Elkem  seeks  a  closed  session  to  allow 
testimony  concerning  the  effect 
domestic  ferrosilicon  producers' 
agreement  to  establish  floor  prices  had 
on  U.S.  ferrosilicon  prices  during  the 
Commission's  original  periods  of 
investigation.  Because  such  discussions 
will  necessitate  disclosiu°e  of  business 
proprietary  information  (BPI),  they  can 
only  occur  if  a  portion  of  the  hearing  is 
held  in  camera.  In  making  this  decision, 
the  Commission  nevertheless  reaffirms 
its  belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  public 
presentations  by  domestic  producers 
and  by  respondents,  with  questions 
from  the  Commission.  In  addition,  the 
hearing  will  include  an  in  camera 
session  for  a  confidential  presentation 
by  Elkem  and  for  questions  from  the 
Commission  relating  to  the  BPI, 
followed  by  an  in  camera  rebuttal 
presentation  by  respondents  and  for 
questions  from  the  Commission  relating 
to  the  BPI.  For  any  in  camera  session  the 
room  will  be  cleared  of  all  persons 
except  those  who  have  been  granted 
access  to  BPI  under  a  Commission 
administrative  protective  order  (APO) 
and  are  included  on  the  Commission's 
APO  Service  list  in  this  investigation. 
See  19  CFR  201.35(b)(1),  (2).  The  time 
for  the  parties'  presentations  and 
rebuttals  in  the  in  camera  session  will 
be  taken  from  their  respective  overall 
allotments  for  the  hearing.  All  persons 
planning  to  attend  the  in  camera 
portions  of  the  hearing  should  be 
prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in 


Ferrosilicon  from  Brazil,  China,  Kazakhstan, 
Russia.  Ukraine,  and  Venezuelq,  Inv.  Nos. 
303-TA-23,  731-TA-566-570.  731-TA-641 
(Final)  (Reconsideration)  (Remand)  may  be 
closed  to  the  public  to  prevent  the  disclosure 
of  BPI. 

Issued:  )une  4,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 

(FR  Doc.  02-14332  Filed  6-6-02;  8:45  am] 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  701-TA-416  (Final)] 

Individually  Quick  Frozen  Red 
Raspberries  From  Chile 

AGENCY:  International  Trade 

Commission. 

ACTION:  Termination  of  investigation. 

SUMMARY:  On  May  22.  2002,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  a 
negative  final  determination  of 
subsidies  in  connection  with  the  subject 
investigation  (67  FR  35961). 
Accordingly,  piu-suant  to  §  207.40(a)  of 
the  Commission's  rules  of  practice  and 
procedure  (19  CFR  207.40(a)),  the 
countervailing  investigation  concemirig 
individually  quick  frozen  red 
raspberries  from  Chile  (investigation  No. 
701-TA-416  (Final))  is  terminated. 
EFFECTIVE  DATE:  June  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  J.  Mazur  (202-205-3184),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  uitemet  server  (http:// 
www.usifc.gov).  The  public  record'for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

Authority:  This  investigation  is  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §201.10  of  the  Commission's 
rules  (19  CFR  201.10). 

Issued:  June  4,  2002. 


Federal  Register /Vol.  67,  No.  110/ Friday,  June  7,  2002 /Notices 


39439 


By  order  of  the  Commission. 
Marilyn  R.  Abbott, 

Secretary.  _ 

(FR  Doc.  02-14331  Filed  6-6-02;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731 -TA-1 006-1 009 
(Preliminary)] 

Urea  Ammonium  Nitrate  Solutions 
From  Belarus,  Lithuania,  Russia,  and 
Ukraine 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
Belarus,  Russia,  and  Ukraine  of  urea 
ammonium  nitrate  solutions,  provided 
for  in  subheading  3102.80.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  The  Commission  has 
determined  that  U.S.  imports  from 
Lithuania  are  negligible. ^ 

Pvusuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations 
with  regard  to  Belarus,  Russia,  and 
Ukraine.  The  Commission  will  issue  a 
final  phase  notice  of  scheduling,  which 
will  be  published  in  the  Federal 
Register  as  provided  in  section  207.21 
of  the  Commission's  rules,  upon  notice 
from  the  Department  of  Commerce  of  an 
affirmative  preliminary  determination 
in  the  investigation  under  section  733(b) 
of  the  Act,  or,  if  the  preliminary 
determinations  cire  negative,  upon 
notice  of  affirmative  final 
determinations  in  those  investigations 
under  section  735(a)  of  the  Act.  Parties 
that  filed  entries  of  appearance  in  the 
preliminary  phase  of  these 
investigations  need  not  enter  a  separate 
appearance  for  the  final  phase  of  the 


I  >  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2  Commissioner  Lynn  M.  Bragg,  however,  further 
finds  that  subject  imports  of  urea  ammonium  nitrate 
solutions  from  Lithuania  will  imminently  account 
for  more  than  3  percent  of  total  import  volume  of 
all  such  merchandise,  and  determines  that  there  is 
•  reasonable  indication  that  an  industry  in  the 
United  States  is  threatened  with  material  injury  by 
reason  of  imports  of  the  subject  merchandise  from 
Lithuania  that  are  alleged  to  be  sold  at  LTFV. 


investigations.  Industrial  users,  and,  if 
the  merchandise  under  investigation  is 
sold  at  the  retail  level,  representative 
consumer  organizations  have  the  right 
to  appear  as  parties  in  Commission 
antidumping  and  countervailing  duty 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigation. 

Background 

On  April  19,  2002,  a  petition  was  filed 
with  the  Commission  and  Commerce  by 
the  Nitrogen  Solutions  Fair  Trade 
Committee,  an  ad  hoc  coalition  of  U.S. 
producers  of  lU'ea  ammonium  nitrate 
solutions,  which  consists  of  CF 
Industries,  Inc.  of  Long  Grove,  IL; 
Mississippi  Chemical  Corp.  of  Yazoo 
City,  MS;  and  Terra  Industries,  Inc.  of 
Sioux  City,  lA,  alleging  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  LTFV  imports  of 
urea  ammonium  nitrate  solutions  from 
Belarus,  Lithuania,  Russia,  and  Ukraine. 
Accordingly,  effective  April  19,  2002, 
the  Commission  instituted  antidumping 
duty  investigations  Nos.  731-TA-1006- 
1009  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
cormection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  29,  2002  (67 
FR  20994).  The  conference  was  held  in 
Washington,  DC,  on  May  10,  2002,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  June  3, 
2002.  The  views  of  the  Commissibn  are 
contained  in  USITC  Publication  3517 
(June  2002),  entitled  Urea  Ammonium 
Nitrate  Solutions  from  Belarus, 
Lithuania,  Russia,  and  Ukraine: 
Investigations  Nos.  731-TA-1006-1009 
(Preliminary). 

Issued:  June  4,  2002. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary. 

[FR  Doc.  02-14387  Filed  6-6-02;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  i^our  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276(a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the  . 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiun  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
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CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  David-Bacon  And  Related 
Acts,"  shall  be  the  minimiun  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explantory  forms  for  the  piupose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates 
and  publication  in  the  Federal  Register 
are  in  parentheses  following  the 
decisions  being  modified. 

Volume  I 

Massachusetts 

MA020001  (Mar.  1,  2002) 

MA02OOO2  (Mar.  1,  2002) 

MA020003  (Mar.  1,  2002) 

MA020006  (Mar.  1,  2002) 

MA020007  (Mar.  1,  2002) 

MA020009  (Mar.  1,  2002) 

MA020013  (Mar.  1,  2002) 

MA020017  (Mar.  1,  2002) 

MA020018  (Mar.  1,  2002) 

MA020019  (Mar.  1,  2002) 

MA020020  (Mar.  1,  2002) 

MA020021  (Mar.  1,  2002) 
Maine 

ME020001  (Mar.  1,  2002) 

ME020O02  (Mar.  1,  2002) 
.  ME020OO5  (Mar.  1,2002) 

ME020010  (Mar.  1,  2002) 
New  Jersey 

NJ020001  (Mar.  1,  2002) 

NJ020002  (Mar.  1,  2002) 

NI020003  (Mar.  1,  2002) 

NJ020004  (Mar.  1,  2002) 

NI020005  (Mar.  1,  2002) 

NJ020006  (Mar.  1,  2002] 

NJ020007  (Mar.  1,2002) 


NJ020009  (Mar.  1,  2002) 
New  York 
NY020002  (Mar.  1,  2002) 
NY020003  (Mar.  1,  2002) 
NY020004  (Mar.  1,  2002) 
NY020005  (Mar.  1.  2002) 
NY020006  (Mar.  1.  2002) 
NY020007  (Mar.  1.  2002) 
NY020008  (Mar.  1 .  2002) 
NY020010  (Mar.  1,  2002) 
NY020011  (Mar.  1,2002) 
NY020012  (Mar.  1,2002) 
NY020013  (Mar.  1,  2002) 
NY020014  (Mar.  1.  2002) 
NY020015  (Mar.  1,  2002) 
NY020016  (Mar.  1,2002) 
NY02OO17  (Mar.  1.  2002) 
NY020018  (Mar.  1,  2002) 
NY020019  (Mar.  1,2002) 
NY020020  (Mar.  1,  2002) 
NY020021  (Mar.  1,  2002) 
NY020022  (Mar.  1,  2002) 
NY020025  (Mar.  1,  2002) 
NY020026  (Mar.  1,  2002) 
NY020031  (Mar.  1,2002) 
NY020032  (Mar.  1,  2002) 
NY020033  (Mar.  1,  2002) 
NY020034  (Mar.  1,  2002) 
NY020036  (Mar.  1,  2002) 
NY020037  (Mar.  1,  2002) 
NY020038  (Mar.  1,  2002) 
NY020039  (Mar.  1,  2002) 
NY020040  (Mar.  1,  2002) 
NY020041  (Mar.  1.  2002) 
NY020042  (Mar.  1,  2002) 
NY020043  (Mar.  1,  2002) 
NY020044  (Mar.  1,  2002) 
NY020045  (Mar.  1,  2002) 
NY020046  (Mar.  1,  2002) 
NY020047  (Mar.  1.  2002) 
NY020048  (Mar.  1,  2002) 
NY020049  (Mar.  1,  2002) 
NY020051  (Mar.  1,2002) 
NY020058  (Mar.  1,  2002) 
NY020060  (Mar.  1,  2002) 
NY020066  (Mar.  1,  2002) 
NY020067  (Mar.  1,2002) 
NY020071  (Mar.  1,  2002) 
NY020072  (Mar.  1,  2002) 
NY020077  (Mar.  1.  2002) 

Volume  II 

District  of  Columbia 

DC020001  (Mar.  1,  2002) 
DC020003  (Mar.  1,  2002) 

Maryland 

MD020002  (Mar.  1,  2002) 
MD020007  (Mar.  1,  2002) 
MD020036  (Mar.  1,  2002) 
MDO20O42  (Mar.  1,  2002) 
MD020048  (Mar.  1,  2002) 
MD020057  (Mar.  1,  2002) 
MD020058  (Mar.  1,  2002) 

Virginia 
VA020005  (Mar.  1,  2002) 
VA020012  (Mar.  1,  2002) 
VA020014  (Mar.  1,  2002) 
VA020015  (Mar.  1,  2002) 
VA020022  (Mar.  1,2002) 
VA020023  (Mar.  1,  2002) 
VA020025  (Mar.  1,  2002) 
VA020029  (Mar.  1,  2002) 
VA020031  (Mar.  1,  2002) 
VA020033  (Mar.  1,  2002) 
VA020036  (Mar.  1,  2002) 
VA020042  (Mar.  1.  2002) 


VA020064 
VA020067 
VA020076 
VA020079 
VA020080 
VA020081 
VA020085 
VA020087 
VA020088 
VA020092 
VA020099 


(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


Volume  III 

Alabama 
AL020001  (Mar.  1, 
AL020008  (Mar.  1, 
AL020034  (Mar.  1 , 

Florida 
FL020001  (Mar.  1, 
FL020032  (Mar.  1, 

South  Carolina 
SC020003  (Mar.  1, 

Volume  IV 

Illinois 
IL020001 
IL020002 
IL020004 
IL02OO05 
IL020006 
IL020008 
IL020009 
IL020010 
IL020011 
IL020012 
IL020013 
IL020014 
IL020015 
IL020016 
IL020021 
IL020022 
IL020023 
IL020024 
IL020026 
IL020027 
IL020028 
IL020029 
IL020031 
IL020032 
IL020O33 
IL020034 
ILO20O35 
IL020037 
IL020038 
IL020040 
IL020041 
IL020043 
IL020044 
IL020045 
IL020046 
IL020047 
IL020049 
IL020050 
IL020051 
IL020052 
IL0200S3 
IL020054 
IL020O55 
IL020O58 
IL020060 
IL020061 
IL020063 
IL020065 
IL020066 
IL020067 
IL020068 


2002) 
2002) 
2002) 

2002) 
2002) 

2002) 


(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,2002) 
(Mar.  1,2002) 
(Mar.  1,2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1.  2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,2002) 
(Mar.  1.2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1.2002) 
(Mar.  1,  2002) 
(Mar.  1.  2002) 
(Mar.  1,2002) 
(Mar.  1.2002) 
(Mar.  1.  2002) 
(Mar.  1,2002) 
(Mar.  1,2002) 
(Mar.  1.2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(Mar.  1,  2002) 
(Mar.  1.  2002) 
(Mar.  1.  2002) 
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IL020069  (Mar.  1. 
IL020070  (Mar.  1, 

Indiana 
IN020001  (Mar.  1, 
IN020OO2  (Mar.  1, 
IN020003  (Mar.  1, 
IN020004  (Mar.  1, 
IN020005  (Mar.  1, 
IN020006  (Mar.  1 , 
IN020007  (Mar.  1, 
IN020008  (Mar.  1, 
IN020010  (Mar.  1, 
IN020011  (Mar.  1, 
INO20O12  (Mar.  1, 
IN020014  (Mar.  1, 
IN020016  (Mar.  1, 
IN020019  (Mar.  1, 
IN020021  (Mar.  1, 

i/Visconsin 
WI020001  (Mar.  1 
WI020002  (Mar.  1 
WI020003  (Mar.  1 
WI020004  (Mar.  1 
WI020006  (Mar.  1 
WI020007  (Mar.  1 
WI020008  (Mar.  1 
WI020009  (Mar.  1, 
WI020010  (Mar.  1 
WI020011  (Mar.  1, 
WI020013  (Mar.  1 
WI020016  (Mar.  1 
WI020017(Mar.  1 
WI020019  (Mar.  1 
WI020020  (Mar.  1, 
WI020032  (Mar.  1, 
WI020033  (Mar.  1, 
WI020046  (Mar.  1, 
WI020047  (Mar.  1, 
WI020048  (Mar.  1, 
WI020049  (Mar.  1, 
WI020050  (Mar.  1, 

Volume  V 

owa 

IA020002  (Mar.  1. 
IA020004  (Mar.  1. 
IA020005  (Mar.  1, 
IA020006  (Mar.  1, 
IA020010  (Mar.  1, 
IA02OO16  (Mar.  1, 
IA020017  (Mar.  1, 
IA020019  (Mar.  1, 
1A020025  (Mar.  1, 
IA020028  (Mar.  1, 
IA020029  (Mar.  1, 
IA020031  (Mar.  1, 
IA020032  (Mar.  1, 
IA020038  (Mar.  1, 
IA020054  (Mar.  1, 
IA020056  (Mar.  1, 
IA020059  (Mar.  1, 
IA020060  (Mar.  1, 
Cansas 
KS020002  (Mar.  1, 
KS020O07  (Mar.  1, 
KS020009  (Mar.  1, 
KS020010  (Mar.  1, 
KS020011  (Mar.  1, 
KS020013  (Mar.  1, 
KS020017(Mar.  1, 
KS020019  (Mar.  1. 
KS020021  (Mar.  1, 
KS020022  (Mar.  1, 
KS020023  (Mar.  1. 
KS020025  (Mar.  1, 
KS020026  (Mar.  1, 


2002) 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


KS020029  (Mar.  1, 
KS020035  (Mar.  1, 
KS020061  (Mar.  1, 
KS020063  (Mar.  1, 

Missouri 

MO020001  (Mar.  1 
MO020003  (Mar.  1 
MO020008  (Mar.  1 
MO020010  (Mar.  1 
MO020013  (Mar.  1 
MO020015  (Mar.  1 
MO020016  (Mar.  1 
MO020018  (Mar.  1 
MO020041  (Mar.  1 
MO020042  (Mar.  1 
MO020046  (Mar.  1 
MO020047  (Mar.  1 
MO020053  (Mar.  1 
MO020054  (Mar.  1 
MO020055  (Mar.  1 
MO0200.';8  (Mar.  1 
MO020059  (Mar.  1 

Oklahoma 
OK020013  (Mar.  1, 
OK020014  (Mar.  1, 
OK020016  (Mar.  1, 
OK020017(Mar.  1, 
OK020018  (Mar.  1, 
OK020024  (Mar.  1, 
OK020028  (Mar.  1, 
OK020030  (Mar.  1, 
OK020031  (Mar.  1, 
OK020032  (Mar.  1, 
OK020033  (Mar.  1, 
OK020034  (Mar.  1, 


OK020035  (Mar.  1, 
OK020037  (Mar.  1, 
OK020038  (Mar.  1, 
OK020040  (Mar.  1, 
OK020041  (Mar.  1, 
OK020043(Mar..l, 
Texas 
TX020002  (Mar.  1. 
TX020003  (Mar.  1, 
TX020009  (Mar.  1, 
TX020010  (Mar.  1, 
TXO2O015  (Mar.  1, 
TX020018  (Mar.  1, 
TX020051  (Mar.  1, 
TX020063  (Mar.  1, 
TX020064  (Mar.  1, 
TX020081  (Mar.  1, 
TX020093  (Mar.  1, 
TX020096  (Mar.  1, 
TX020100  (Mar.  1, 
TX020114  (Mar.  1, 


2002) 
2002) 
2002) 
2002) 

,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
.  2002) 
,  2002) 
.  2002) 
,  2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 
2002) 
2002] 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002] 
2002) 
2002) 
2002) 


Volume  VI 

Alaska 
AK020001  (Mar 
AK020002  (Mar 
AK020006  (Mar 
AK020008  (Mar 

Idaho 
ID020001  (Mar. 
ID020002  (Mar. 
ID020003  (Mar. 
ID020004  (Mar. 
ID020005  (Mar. 
ID020013  (Mar. 
ID020014  (Mar. 

North  Dakota 
ND020003  (Mar 
ND020004  (Mar 
ND020007  (Mar 
ND020011  (Mar 


.  1,2002) 
1.  2002) 
1,  2002) 

.  1,2002] 

1,2002) 
1,2002) 
1,2002) 
1.  2002) 
1,  2002) 
1,2002] 
1,  2002) 

.  1.2002) 
.  1,2002) 
.  1,2002) 
.  1,2002) 


NDO2O012(Mar.  1. 
ND020013  (Mar.  1, 
ND020014  (Mar.  1, 
ND020015  (Mar.  1, 
ND020018  (Mar.  1, 
ND020019(Mar.  1, 

Oregon 
OR020017  (Mar.  1, 

Washington 
WA020001  (Mar.  1 
WA020002  (Mar.  1 
WA020003  (Mar.  1 
WA020004  (Mar.  1 
WA020005  (Mar.  1 
WA020006  (Mar.  1 
WA020e07  (Mar.  1 
WA020008  (Mar.  1 
WA020010  (Mar.  1 
WA020011  (Mar.  1 
WA020013  (Mar.  1 
WA020023  (Mar.  1 


Volume  VII 

California 
CA020001 
CA020002 
CA0200O4 
CA020009 
CA020013 
CA020019 
CA020023 
CA020025 
CA020027 
CA020028 
CA020029 
CA020030 
CA020031 
CA020032 
CA020033 
CA020035 
CA020036 
CA020037 

Nevada 
NV020001 
NV020004 
NV020005 


(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1. 
(Mar.  1 , 
(Mar.l, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar:  1, 
(Mar.  1, 
(Mar.  1, 

(Mar.  1, 
(Mar.  1, 
(Mar.  1 , 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 

2002) 

2002) 

2002) 

2002) 

2002) 

,  2002] 

,  2002) 

,  2002) 

,  2002) 

,  2002) 

, 2002) 

,  2002) 


2002] 
2002] 
2002] 
2002] 
2002] 
2002] 
2002] 
2002] 
2002) 
2002] 
2002] 
2002] 
2002] 
2002] 
2002) 
2002) 
2002) 
2002) 

2002) 
2002] 
2002) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  tiie  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
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subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
'  State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February  )  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington  DC.  this  30th  day  of 
May.  2002. 
Carl  I.  Pbleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  02-14032  Filed  6-6-02:  8:45  ami 
BILUNG  CODE  4510-Z7-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  renew  the 
information  collections  described  in  this 
notice,  which  are  used  in  the  National 
Historical  Publications  and  Records 
Commission  (NHPRC)  grant  program. 
The  public  is  invited  to  comment  on  the 
proposed  information  collections 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  August  6,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  4400,  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd,  College  Park.  MD  20740- 
6001;  or  faxed  to  301-837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 


should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694.  or 
fax  number  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Plirsuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  acciu'acy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  siunmarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice.  NARA  is  soliciting  comments 
concerning  the  following  information 
collections:     . 

1.  Title:  Application  for  attendance  at 
the  Institute  for  the  Editing  of  Historical 
Documents. 

OMB  number:  3095-0012. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Individuals,  often 
already  working  on  dociunentary 
editing  projects,  who  wish  to  apply  to 
attend  the  annual  one-week  Institute  for 
the  Editing  of  Historical  Documents,  an 
intensive  seminar  in  all  aspects  of 
modem  documentary  editing  techniques 
taught  by  visiting  editors  and 
specialists. 

Estimated  number  of  respondents:  25. 

Estimated  time  per  response:  1.5 
hours. 

Frequency  of  response:  On  occasion, 
no  more  than  annually  (when 
respondent  wishes  to  apply  for 
attendance  at  the  Institute). 

Estimated  total  annual  burden  hours: 
37.5  hours. 

Abstract:  The  application  is  used  by 
the  NHPRC  staff  to  establish  the 
applicants  qualifications  and  to  permit 
selection  of  those  individuals  best 
qualified  to  attend  the  Institute  jointly 
sponsored  by  the  NHPRC.  the  State 
Historical  Society  of  Wisconsin,  and  the 
University  of  Wisconsin.  Selected 
applicants  forms  are  forwarded  to  the 
resident  advisors  of  the  Institute,  who 
use  them  to  determine  what  areas  of 
instruction  would  be  most  useful  to  the 
applicants. 


2.  Title:  National  Historical 
Publications  and  Records  Commission 
Grant  Program. 

OMB  number:  3095-0013. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Nonprofit 
organizations  and  institutions,  state  and 
local  government  agencies.  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups,  and 
individuals  who  apply  for  NHPRC 
grants  for  support  of  historical 
documentary  editions,  archival 
preservation  and  planning  projects,  and 
other  records  projects. 

Estimated  number  of  respondents: 
134  per  year  submit  applications; 
approximately  100  grantees  among  the 
applicant  respondents  also  submit 
semiannual  narrative  performance 
reports. 

Estimated  time  per  response:  54  hours 
per  application;  2  hours  per  narrative 
report. 

Frequency  of  response:  On  occasion 
for  the  application;  semiannually  for  the 
narrative  report.  Ciurently.  the  NHPRC 
considers  grant  applications  2  times  per 
year;  respondents  usually  submit  no 
more  than  one  application  per  year. 

Estimated  total  annual  burden  hours: 
7,636  hours. 

Abstract:  The  application  is  used  by 
the  NHPRC  staff,  reviewers,  and  the 
Commission  to  determine  if  the 
applicant  and  proposed  projece  are 
eligible  for  an  NHPRC  grant,  and 
whether  the  proposed  project  is 
methodologically  soimd  and  suitable  for 
support.  The  narrative  report  is  used  by 
the  NHPRC  staff  to  monitor  the 
performance  of  grants. 

3.  Title:  Applications  for  Archival 
Administration  and  Historical 
Documentary  Editing  Fellowships. 

OMB  number:  3095-0014. 

Agency  form  number:  None. 

Type  o/ review;  Regular. 

Affected  public:  Individuals  who  wish 
to  apply  for  an  NHPRC  fellowship  in 
archival  administration  or  historical 
documentary  editing.  Applicants  for  the 
archival  adininistration  fellowship  must 
have  at  least  two  years  professional 
archival  work  experience;  applicants  for 
the  editing  fellowship  must  hold  a  Ph.D. 
or  have  completed  all  requirements  for 
the  degree  except  the  dissertation. 

Estimated  number  of  respondents:  9. 

Estimated  time  per  response:  8  hours. 

Frequency  of  response:  Generally  one- 
time. 

Estimated  total  annual  burden  hours: 
72  hours. 

Abstract:  The  application  is  used  by 
the  NHPRC  staff  to  establish  the 
applicants'  qualifications  and  to  permit 
selection  by  the  host  institution  of  those 


Federal  Register /Vol.  67.  No.  110 /Friday,  June  7,  2002/  Notices 


39443 


individuals  best  qualified  for  the 
fellowships.  One  fellowship  in  archival 
administration  and  one  fellowship  in 
historical  editing  are  awarded  each  year. 

4.  Title:  Application  for  host 
institutions  of  archival  administration 
and  historical  editing  fellowships. 

OMB  number:  3095-0015. 

Agency  form  number:  None. 

TVpe  of  review:  Regular. 

Affected  public:  Nonprofit  institutions 
or  organizations  that  have  active 
archival  or  special  collections  programs, 
and  historical  documentary  publication 
projects  that  have  received  an  NHPRC 
{grant. 

Estimated  number  of  respondents:  9. 

Estimated  time  per  response:  1 7 
hours. 

Frequency  of  response:  Generally, 
one-time  although  an  institution  may 
apply  in  subsequent  years. 

Estimated  total  annual  burden  hours: 
153  hours. 

Abstract:  The  application  is  used  by 
the  NHPRC  staff  to  select  applicants  to 
serve  as  host  institutions  for  the  two 
fellowships  supported  by  the  NHPRC 
each  year. 

Dated:  May  30,  2002. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

[FR  Doc.  02-14328  Filed  6-6-02:  8:45  am] 

BILUNG  CODE  7S15-01-P 
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TIONAL  SCIENCE  FOUNDATION 


Agency  Informstion  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13  (44  U.S.C.  3501  et  seq.),  and  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment;  the  first  was  published 
in  the  Federal  Register  at  67  FR  8563 
and  no  comments  were  received.  NSF  is 
forwarding  the  proposed  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  of  publication  in 
the  Federal  Register. 


ADDRESSES:  Written  comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725— 17th  Street,  NW., 
Room  10235,  Washington,  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  email  to  splimpto@nsf.gov.  Copies 
of  the  submission  may  be  obtained  by 
calling  (703)  292-7556. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  H.  Plimpton,  NSF  Reports 
Clearance  Officer  at  (703)  292-7556  or 
send  e-mail  to  splimpto@nsf.gov. 
An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

SUPPLEMENTARY  INFORMATION:  Title  of 
Collection:  Fellowship  Application  and 
Award  Forms. 

OMB  Control  No.:  3145-0023. 

Abstract:  Section  10  of  the  National 
Science  Foundation  Act  of  1950  (42 
U.S.C.  1861  et  seq.).  as  amended,  states 
that  "The  Foundation  is  authorized  to 
award,  within  the  limits  of  funds  made 
available  *   *   *  scholarships  and 
graduate  fellowships  for  scientific  study 
or  scientific  work  in  the  mathematical 
physical,  medical,  biological, 
engineering,  social,  and  other  sciences 
at  appropriate  nonprofit  American  or 
nonprofit  foreign  institutions  selected 
by  the  recipient  of  such  aid,  for  stated 
periods  of  time." 

The  Foundation  Fellowship  Programs 
are  designed  to  meet  the  following 
objectives: 

•  To  assure  that  some  of  the  Nation's 
most  talented  students  in  the  sciences 


obtain  the  education  necessary  to 
become  creative  and  productive 
scientific  researchers. 

•  To  train  or  upgrade  advanced 
scientific  personnel  to  enhance  their 
abilities  as  teachers  and  researchers. 

•  To  promote  graduate  education  in 
the  sciences,  mathematics,  and 
engineering  at  institutions  that  have 
traditionally  served  ethnic  minorities. 

•  To  encourage  pursuit  of  advanced 
science  degrees  by  students  who  are 
members  of  ethnic  groups  traditionally 
imder-represented  in  the  Nation's 
advanced  science  personnel  pool. 

The  list  of  fellowship  award  programs 
sponsored  by  the  Foundation  includes, 
but  may  not  be  limited  to.  the  following: 

NSF  Graduate  Research  Fellowslups 

Graduate  Fellowships 

Minority  Graduate  Fellowships 

Mathematical  Sciences  Postdoctoral 
Research  Fellowships 

NSF-NATO  Postdoctoral  Fellowships 
and  Supporting  Engineering 

Minority  Postdoctoral  Research 
Fellowships  and  Supporting 
Activities 

Postdoctoral  Research  Fellowships  in 
Microbial  Biology 

Postdoctoral  Research  Fellowships  in 
Biological  Informatics 

Ridge  Inter-Disciplinary  Global 
Experiments 

Advanced  Study  Institute  Travel 
Awards 

International  Opportunities  for 
Scientists  and  Engineers 

Japan  Research  Fellows 

North  American  Research  Fellows 

International  Research  Fellows 

Estimate  of  Burden:  These  are  annual 
award  programs  with  application 
deadlines  varying  according  to  the 
fellowship  program.  Public  burden  may 
also  vary  according  to  program,  however 
it  is  estimated  that  each  submission  is 
averaged  to  be  12  hours  per  respondent. 

Respondents:  Individuals. 

Estimated  Number  of  Responses: 
13,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  156,000  hours. 

Frequency  of  Responses:  Annually. 

Dated:  June  4,  2002. 
Suzanne  H.  Plimpton, 
Reports  Clearance  Officer,  National  Science 
Foundation. 

(FR  Doc.  02-14381  Filed  6-6-02:  8:45  am) 

BILUNG  COOE  7S$5-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review;  Sunshine  Act  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  its  intent 
to  hold  proposal  review  meetings 
throughout  the  year.  The  purpose  of 
these  meetings  is  to  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial 
support.  The  agenda  for  each  of  these 
meetings  is  to  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards.  The  majority  of 
these  meetings  will  take  place  at  NSF, 
4201  Wilson,  Blvd.,  Arlington,  Virginia 
22230. 

All  of  these  meetings  will  be  closed  to 
the  public.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  e;cempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Govenunent  in  the  Sunshine  Act.  NSF 
will  continue  to  review  the  agenda  and 
merits  of  each  meeting  for  overall 
compliance  of  the  Federal  Advisory 
Committee  Act. 

These  closed  proposal  review 
meetings  will  no  longer  be  announced 
on  an  individual  basis  in  the  Federal 
Register.  NSF  intends  to  publish  a 
notice  similar  to  this  on  a  quarterly 
basis.  For  an  advance  listing  of  the 
closed  proposal  review  meetings  that 
include  the  names  of  the  proposal 
review  panel  and  the  time,  date,  place, 
and  any  information  on  changes, 
corrections,  or  cancellations,  please  visit 
the  NSF  web-site:  www.nsf.gov/home/ 
pubinfo/advisory.htm.  This  information 
may  also  be  requested  by  telephoning 
703/292-8182. 

Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-14517  Filed  6-5-02;  2.29  pm] 
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NATIONAL  SCIENCE  FOUNDATION 

Request  to  Establish  an  information 
Collection;  Comment  Request 

AGENCY:  National  Science  Foundation. 
action:  Notice. 

summary:  The  Office  of  Management 
and  Budget  (OMB)  issued  government- 
wide  guidelines  under  section  515  of 
the  Treasiuy  and  General  Government 


Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554)  to  ensure  and 
maximize  the  quality,  objectively,  utility 
and  integrity  of  information 
disseminated  by  Federal  agencies. 
OMB's  guidelines  were  published  in  the 
Federal  Register  on  September  28,  2001 
(66  FR  49718),  and  updated  on  January 
3,  2002  (67  FR  369).  A  supplemental 
version  of  the  guidelines  was  published 
in  the  Federal  Register  February  22, 
2002  (67  FR  8452).  Each  Federal  agency 
is  responsible  for  issuing  its  own  section 
515  guidelines.  As  a  result.  The 
National  Science  Foundation  (NSF)  has 
developed  corresponding  information 
quality  guidelines  (the  notice  for  which 
can  be  found  at:  67  FR  21778).  The  full 
draft  guidelines  are  found  at  the 
National  Science  Foundation's  website: 
http://www.nsf.gov/home/pubinfo/ 
infoqual.htm. 

As  part  of  this  effort,  NSF  has 
developed  a  form  to  assist  the  public  in 
reviewing  NSF's  information  products. 
The  form  also  may  be  found  at  the 
website  above. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  August  6,  2002  to 
be  assiu^d  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
COMMENTS:  Comments  are  invited  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230;  telephone 
703-292-7556;  or  send  email  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday.  You  also  may  obtain  a  copy  of 
the  data  collection  instrument  and 
instructions  bom  Ms.  Plimpton. 


SUPPLEMENTARY  INFORMATION:  Title  of 
Collection:  Request  for  Review  and 
Correction  of  Information  under  Section 
515. 

OMB  Number:  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  carry  out  a  new  information 
collection. 

Abstract:  In  accordance  with  section 
515  of  Public  Law  106-554,  codified  at 
44  U.S.C.  3516.  note,  the  National 
Science  Foundation  (NSF)  has 
developed  mechanisms  to  allow  affected 
persons  to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  this  agency. 

To  seek  a  correction  under  section 
515  of  information  maintained  or 
disseminated  by  the  National  Science 
Foundation,  individuals  should  follow 
the  procedure  described  at  http:// 
www.nsf.gov/locationtobedetermined. 

Estimate  of  Burden:  15  minutes. 

Respondents:  Individuals. 

Estimated  Number  of  Responses:  50. 

Estimated  Total  Annual  Burden  on 
Respondents:  12.5  hours,  based  on  15 
minutes  per  respondent. 

Frequency  of  Responses:  On  occasion. 

Dated:  June  3,  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

[FR  Doc.  02-14270  Filed  6-6-02;  8:45  am] 

BtLUNG  CODE  7S56-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2-  The  title  of  the  information 
collection:  Notice  of  Enforcement 
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discretion  (NOEDs)  for  Operating  Power 
Reactors  and  Gaseous  Diffusion  Plants 
(GDP). 

3.  The  fonn  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
-eport:  Nuclear  power  reactor  licensees 
md  gaseous  diffusion  plant  certificate 

.  lolders. 

6.  An  estimate  of  the  number  of 
responses:  \7 . 

7.  The  estimated  number  of  annual 
respondents:  \7 . 

8.  An  estimate  of  the  total  number  of 
lours  needed  annually  to  complete  the 
•equirement  or  request:  2,550. 

9.  An  indication  of  whether  Section 
1507(d),  Public  Law  104-13  applies:  Not 

{ ipplicable. 

10.  Abstract:  The  NRC's  Enforcement 
*olicy  addresses  circumstances  in 
vhich  the  NRC  may  exercise 

enforcement  discretion.  A  specific  type 
of  enforcement  discretion  is  designated 
as  a  Notice  of  Enforcement  Discretion 
(NOED)  and  relates  to  circumstances 
which  may  arise  where  a  nuclear  power 
plant  licensee's  compliance  with  a 
Technical  Specification  Limiting 
Condition  for  Operation  or  with  other 
license  conditions  would  involve  an 
unnecessary  plant  transient  or 
shutdown,  or  performance  of  testing, 
inspection,  or  system  realignment  that  is 
inappropriate  for  the  specific  plant 
conditions,  or  unnecessary  delays  in 
plant  startup  without  a  corresponding 
health  and  safety  benefit.  Similarly,  for 
a  gaseous  diffusion  plant,  circumstances 
may  arise  where  compliance  with  a 
Technical  Safety  Requirement  or  other 
condition  would  unnecessarily  call  for  a 
total  plant  shutdown,  or, 
notwithstanding  that  a  safety, 
safeguards  or  security  featm-e  was 
degraded  or  inoperable,  compliance 
would  unnecessarily  place  the  plant  in 
a  transient  or  condition  where  those 
featxues  could  be  required. 

A  licensee  or  certificate  holder 
seeking  the  issuance  of  an  NOED  must 
provide  a  written  justification,  in 
accordance  with  guidance  provided  in 
NRC  Inspection  Manual,  Part  9900, 
which  documents  the  safety  basis  for 
the  request  and  provides  whatever  other 
information  the  NRC  staff  deems 
necessary  to  decide  whether  or  not  to 
exercise  discretion. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  ft-ee  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  World  Wide  Web 
site:  http://www.nrc.gov/public-involve/ 


doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signatiu-e  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  8,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0136), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  June,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-14342  Filed  &-^-02;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Company; 
Notice  of  issuance  of  Amendments  to 
Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  222  and  247  to 
Facility  Operating  License  Nos.  DPR-71 
and  DPR-62,  respectively,  to  Carolina 
Power  &  Light  Company  (CP&L,  the 
licensee),  which  revised  the  Facility 
Operating  Licenses  (FOLs)  and 
Technical  Specifications  (TS)  for 
operation  of  the  Brunswick  Steam 
Electric  Plant  (BSEP),  Units  1  and  2, 
located  in  Brunswick  Comity,  North 
Carolina.  The  amendments  are  effective 
as  of  the  date  of  issuance. 

The  amendments  modified  the  FOLs 
and  TS  to  allow  an  increase  in  the 
licensed  power  fi-om  2558  megawatts 
thermal  (MWt)  to  2923  MWt.  This 
change  represents  an  increase  of 
approximately  15  percent  above  the 
current  licensed  power  for  each  unit 
and  is  considered  an  extended  power 
uprate. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 


Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
February  12.  2002  (67  FR  36927).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

* 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact       , 
statement.  Based  upon  the 
enviroiunental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (67  FR 
36040,  May  22,  2002). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  August  9,  2001.  as 
supplemented  October  17,  November  1, 
7.  28,  and  30,  December  4, 10, 17  (2 
letters),  and  20,  2001,  January  24, 
February  1,  4, 13,  14,  21  (2  letters),  and 
25  (3  letters),  March  4,  5,  7,  12,  14  (2 
letters),  20,  22,  and  25,  and  April  26  and 
29,  2002,  (2)  Amendment  Nos.  222  and 
247  to  License  Nos.  DPR-71  and  DPR- 
62,  respectively,  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  Documents  may  be 
examined,  and/ or  copied  for  a  fee.  at  the 
NRC's  Public  Document  Room,  located    . 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  email  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  May  2002. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  L.  Mozafari, 

Sr.  Project  Manager,  Section  2,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-14340  Filed  6-&-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-10] 

Exelon  Generation  Company,  Dresden 
Nuclear  Power  Station,  Unit  1; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  part  140,  Section  140.11(a)(4)  for 
Facility  Operating  License  No.  DPR-2, 
issued  to  Exelon  Generation  Company 
(EGC,  the  licensee),  for  operation  of  the 
Dresden  Nuclear  Power  Station  (DNPS), 
Unit  1,  located  approximately  50  miles 
southwest  of  Chicago,  in  Gnmdy 
County,  Illinois.  Therefore,  as  reqiiired 
by  10  CFR  51.21,  the  NRC  is  issuing  the 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirement  of  10 
CFR  140.11(a)(4)  regarding  one  of  the 
two  financial  protection  requirements. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
December  18,  2001,  as  supplement  by 
letter  dated  February  13,  2002. 

The  Need  for  the  Proposed  Action 

DNPS,  Unit  1  was  shut  down  in 
October  1978.  On  July  23,  1986,  USNRC 
issued  Amendment  No.  36  to  License 
DRP-2  for  DNPS,  Unit  1  changing  the 
license  to  possess-but-not-operate 
status.  The  licensee  at  that  time. 
Commonwealth  Edison,  informed  the 
NRC  that  it  had  decided  to  permanently 
cease  operations  at  DNPS,  Unit  1,  and 
that  all  fuel  had  been  permanently 
removed  from  the  reactor.  In  accordance 
with  10  CFR  50.82,  upon  docketing  of 
the  certifications  in  August  31, 1984.  the 
facility  operating  license  no  longer 
authorizes  the  licensee  to  operate  the 
reactor  and  to  load  fuel  into  the  reactor 
vessel.  In  this  permanently  shutdown 
condition,  the  facility  poses  a  reduced 
risk  to  public  health  and  safety 
compared  to  when  it  was  operating. 

The  proposed  exemption  is  needed 
because  the  licensee's  required 
insurance  coverage  exceeds  the  costs  of 
potential  accidents  considered  for  a 
permanently  defueled  reactor  with  all 
spent  fuel  removed  from  the  spent  fuel 
pool.  A  letter  received  on  February  13, 
2002,  notified  the  NRC  that  as  of 
January  15,  2002,  the  DNPS,  Unit  1  fuel 
storage  pool  no  longer  contains  spent 
fuel  assemblies.  Because  DNPS,  Unit  1 


no  longer  presents  as  great  a  risk  as  does 
an  operating  reactor  plant,  this 
reduction  in  risk  should  be  reflected  in 
the  indemnification  requirements  to 
which  the  licensee  is  subject.  Approval 
of  the  proposed  exemption  would  allow 
a  more  equitable  allocation  of  financial 
risk  commensurate  with  the  risks  to  the 
public. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  exemption  only  involves 
changes  to  indemnity  insurance.  The 
exemption  would  allow  EGC  to 
withdraw  from  participation  in  the 
secondary  insurance  pool  based  on  the 
permanently  defueled  status  of  DNPS, 
Unitl. 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  the  potentid  to 
affect  any  historic  sites.  It  does  not 
affect  nonradiological  environmental 
impacts  associated  with  the  proposed 
action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  and  to  require  EGC  to 
maintain  the  insurance  coverage 
required  of  an  operating  plant  [i.e.,  the 
"no-action"  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Dresden  Nuclear  Power  Station,  Unit  1 , 
dated  November  1973. 

Agencies  and  Persons  Consulted 

On  May  9,  2002,  the  staff  consulted 
with  the  Illinois  State  official,  Frank 


Niziolek,  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  18,  2002,  as 
supplemented  by  letter  dated  February 
13.  2002.  Docimients  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Docimient  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  May,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  Dembek, 

Chief,  Section  2,  Project  Directorate  IV, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  02-14343  Filed  6-6-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension 
Rule  15g-2,  SEC  File  No.  270-381,  OMB 
Control  No.  3235-0434. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
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1  equest  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

The  "Penny  Stock  Disclosure  Rules" 
(Rule  15g-2, 17  CFR  240.15g-2)  require 
broker-dealers  to  provide  their 
customers  with  a  risk  disclosure 
document,  as  set  forth  in  Schedule  15G, 
prior  to  their  first  non-exempt 
transaction  in  a  "penny  stock".  As 
amended,  the  rule  requires  broker- 
dealers  to  obtain  written 
acknowledgement  from  the  customer 
that  he  or  she  has  received  the  required 
risk  disclosure  document.  The  amended 
rule  also  requires  broker-dealers  to 
maintain  a  copy  of  the  customer's 
written  acknowledgement  for  at  least 
thr^  years  following  the  date  on  which 
the  risk  disclosure  document  was 
provided  to  the  customer,  the  first  two 
year^  in  an  accessible  place. 

The  risk  disclosure  documents  are  for 
the  benefit  of  the  customers,  to  assure 
that  they  are  aware  of  the  risks  of 
trading  in  "penny  stocks"  before  they 
enter  into  a  transaction.  The  risk 
disclosure  documents  are  maintained  by 
the  broker-dealers  and  may  be  reviewed 
during  the  course  of  an  examination  by 
the  Commission.  The  Commission 
estimates  that  there  are  approximately 
270  broker-dealers  subject  to  Rule  15g- 
2,  and  that  each  one  of  these  firms  will 
process  an  average  of  three  new 
customers  for  "penny  stocks"  per  week. 
Thus  each  respondent  will  process 
approximately  156  risk  disclosure 
docimients  per  year.  The  staff  calculates 
that  (a)  the  copying  and  mailing  of  the 
risk  disclosure  document  should  take  no 
more  than  two  minutes  per  customer, 
and  (b)  each  customer  should  take  no 
more  than  eight  minutes  to  review,  sign, 
and  return  the  risk  disclosure 
document.  Thus,  the  total  ongoing 
respondent  burden  is  approximately  10 
minutes  per  response,  or  an  aggregate 
total  of  1 ,560  minutes  per  respondent. 
Since  there  are  270  respondents,  the 
annual  burden  is  421,200  minutes 
(1,560  miilutes  per  each  of  the  270 
respondents),  or  7,020  hours.  In 
addition,  broker-dealers  will  incur  a 
recordkeeping  biu-den  of  approximately 
two  minutes  per  response.  Thus  each 
respondent  will  inciu  a  recordkeeping 
burden  of  312  (156  x  2)  minutes  per 
year,  and  respondents  as  a  group  will 
incur  an  aggregate  annual  recordkeeping 
burden  of  1,404  hours  (270  x  312  /  60). 
Accordingly,  the  aggregate  annual  hour 
burden  associated  with  Rule  15g-2  is 
8,424  hours  (7.020  +  1,404). 

The  Commission  does  not  maintain 
the  risk  disclosure  document.  Instead,  it 
must  be  retained  by  the  broker-dealer 
for  at  least  three  years  following  the  date 
on  which  the  risk  disclosure  document 


was  provided  to  the  customer,  the  first 
two  years  in  an  accessible  place.  The 
collection  of  information  required  by 
the  rule  is  mandatory.  The  risk 
disclosure  document  is  otherwise 
governed  by  the  internal  policies  of  the 
broker-dealer  regarding  confidentiality, 
etc. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  May  29.  2002. 
Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  02-14297  Filed  6-6-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25598;  File  No.  812-12830] 

American  Skandia  Life  Assurance 
Corporation,  et  al.;  Notice  of 
Application 

May  30.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"  or  "Act")  to  amend  a  prior 
order  of  the  Conmiission  imder  Section 
6(c)  of  the  1940  Act  which  granted 
exemptions  from  the  provisions  of 
Sections  2(a)(32)  and  27(i)(2)(A)  of  the 
1940  Act  and  Rule  22c-l  thereunder  to 
permit  the  recapture  of  credits  applied 
to  purchase  payments  made  under 
certain  deferred  variable  annuity 
contracts. 

Applicants:  American  Skandia  Life 
Assurance  Corporation  ("ASLAC"), 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  1 
Sub-Accounts),  American  Skandia  Life 
Assurance  Corporation  Variable 
Account  B  (Class  9  Sub-Accounts)  (the 
"Accoimt"  or  "Accounts"),  and 


American  Skandia  Marketing, 
hicorporated  ("ASM"),  referred  to 
collectively  herein  as  "Applicants". 

Summary  of  Application:  Applicants 
seek  an  order  under  Section  6(c)  of  the 
1940  Act  to  amend  a  prior  order  under 
Section  6(c)  of  the  1940  Act  ("Prior 
Order")'  that,  to  the  extent  necessary, 
permits,  under  specified  circumstances, 
the  recapture  of  certain  additional 
credits  offered  on  a  promotional  basis 
("Promotional  Credits")  applied  to 
purchase  payments  made  under  certain 
deferred  variable  annuity  contracts  and 
certificates  described  in  the  application 
(the  "Contracts"),  as  well  as  other 
contracts  that  ASLAC  may  issue  in  the 
future  through  the  Accounts  or  any 
other  separate  account  established  in 
the  futiu-e  by  ASLAC  to  support  certain 
deferred  variable  annuity  contracts 
issued  by  ASLAC  ("Future  Account") 
and  that  are  substantially  similar  in  all 
material  respects  to  the  Contracts  (the 
"Future  Contract(s)").  Any  future 
Promotional  Credits  ( 'Future 
Promotional  Credits")  will  be 
substantially  similar  in  all  material 
respects  to  the  Promotional  Credits 
described  in  the  application.  The  Prior 
Order  extends  the  relief  to  any  other 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  member  broker- 
dealer  controlling  or  controlled  by,  or 
under  common  control  with  ASLAC, 
whether  existing  or  created  in  the 
future,  that  serves  as  a  distributor  or 
principal  underwriter  for  the  Contracts 
or  Future  Contracts  offered  through  the 
Accounts  or  any  Future  Account.  The 
application  seeks  to  amend  the  Prior 
Order  to  permit  the  recapture  of 
Promotional  Credits  on  purchase 
payments  applied  to  the  Contracts  or 
Future  Contracts,  under  the 
circumstances  described  in  the 
application  and  in  detail  in  the 
application  for  the  Prior  Order  ("Prior 
Application"). 

Filing  Date:  The  application  was  filed 
on  March  1,  2002  and  amended  and 
restated  on  May  24,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  24,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 


'  American  Skandia  Life  Assurance  Corporation. 
investment  Company  Act  Release  No.  25423  (File 
No.  812-12698). 
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Hearing  requests  should  state  the  natiu% 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington,  DC,  20549- 
0609.  Applicants,  c/p  American  Skandia 
Life  Assurance  Corporation,  One 
Corporate  Drive.  Shelton,  Connecticut 
06484.  Attn:  Scott  K.  Richardson,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Scott,  Attorney,  or  Loma 
MacLeod,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch.  450  Fifth  Street,  NW, 
Washington.  DC  20549-0102  ((202) 
942-8090). 

Applicants'  Representations 

1.  ASLAC  is  a  stock  life  insurance 
company  incorporated  imder  the  laws  of 
Connecticut,  all  of  whose  issued  and 
outstanding  shares  of  capital  stock  are 
directly  owned  by  American  Skandia, 
Inc.  {"ASI"),  which  in  tura  is  ultimately 
wholly  owned  by  Skandia  Insurance 
Company  Ltd.,  a  Swedish  corporation. 
ASLAC  is  licensed  to  do  business  in  the 
District  of  Colimibia  and  all  of  the 
United  States. 

2.  American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  was 
created  pursuant  to  the  laws  of  the  State 
of  Connecticut  on  November  25, 1987. 
American  Skandia  Life  Assurance 
Corporation  Variable  Accoimt  B  (Class  1 
Sub-Accounts)  filed  a  Form  N-8A 
Notification  of  Registration  (File  No. 
811-5438)  under  the  1940  Act  on 
December  30, 1987.  American  Skandia 
Life  Assurance  Corporation  Variable 
Account  B  (Class  9  Sub- Accounts)  filed 
a  Form  N-8A  Notification  of 
Registration  (File  No.  811-09989)  on 
June  22,  2000. 

3.  Applicants  state  that  the  assets  of 
the  Accounts  are  owned  by  ASLAC,  but 
are  held  separately  from  the  other  assets 
of  ASLAC  and  are  not  chargeable  with 
liabilities  incurred  in  any  other  business 
operation  of  ASLAC  (except  to  the 
extent  that  assets  in  the  Accounts 
exceed  the  reserves  and  other  liabilities 
of  the  Accounts).  The  income,  capital 
gains  and  capital  losses  incurred  on  the 
assets  of  the  Accounts  are  credited  to  or 
charged  against  the  assets  of  the 
Accounts  without  regard  to  the  income, 
capital  gains  or  capital  losses  arising  out 


of  any  other  business  ASLAC  may 
conduct. 

4.  Applicants  represent  that  the 
Accounts  and  all  Future  Accounts  will 
invest  in  shares  of  one  or  more  of  the 
investment  portfolios  (the  "Portfolios") 
of  American  Skandia  Trust  ("AST"), 
which  is  registered  with  the 
Commissioh  as  an  open-end,  diversified 
management  investment  company,  and/ 
or  any  other  fund  or  funds  which  are 
registered  with  the  Conunission  as 
open-end,  diversified  or  non-diversified 
management  investment  companies  as 
may  be  made  available  by  ASLAC  and 
the  Accounts  or  Future  Accounts 
(which  funds,  including  AST,  are 
referred  to  as  the  "Funds").  The 
Accounts  or  Future  Accounts  are 
divided  into  separate  divisions  or  "Sub- 
accounts", each  of  which  invests  in  a 
separate  Portfolio  of  a  Fund. 

5.  ASM  serves  as  the  distributor  and 
principal  underwriter  of  the  Contracts. 
ASM  is  a  wholly-owned  subsidiary  of 
ASI.  ASM  is  registered  under  the 
Securities  Exchange  Act  of  1934  and 
with  the  NASD  as  a  broker-dealer  in 
securities.  The  Contracts  will  be  offered 
through  unaffiliated,  registered  broker- 
dealers,  and  other  entities  that  are 
exempt  from  registration  as  broker- 
dealers,  that  have  entered  into  sales 
agreements  with  ASM  and  ASLAC.  In 
addition,  ASM  may  offer  Contracts 
directly  to  potential  purchasers.  The 
broker-dealers  or  sales  representatives 
will  be  licensed  by  state  insiuance 
departments  where  required  by  law  or 
regulation  to  represent  ASLAC.  The 
registered  representatives  that  will 
solicit  sale  of  the  Contracts  will  be 
licensed  insurance  agents  appointed  by 
ASLAC. 

6.  Applicant  represents  that  among 
the  products  ASLAC  issues  are 
individual  and  group  flexible  premium 
tax  deferred  variable  annuity  contracts, 
such  as  the  Contracts  contemplated  in 
the  Application,  American  Skandia 
XTra  CreditSM  FOUR  ("XT  FOUR") 
offered  through  American  Skandia  Life 
Assiu^nce  Corporation  Variable 
Account  B  (Class  1  Sub-Accounts)  and 
American  Skandia  XTra  Credit^^  SIX 
("XT  SIX")  offered  through  American 
Skandia  Life  Assurance  Corporation 
Variable  Account  B  (Class  9  Sub- 
Accounts). 

Applicants  state  further  that  the 
Contracts  are  to  be  used  in  connection 
with  retirement  plans  that  qualify  for 
favorable  federal  income  tax  treatment 
under  the  Internal  Revenue  Code 
Section  403  as  a  tax  sheltered  annuity, 
or  Section  408  as  an  individual 
retirement  plan  ("Qualified  Plan"),  or 
the  Contracts  may  be  purchased  on  a 
non-tax  qualified  basis  ("Non-Qualified 


Plan").  The  Contracts  may  also  be  used 
for  other  purposes  in  the  future,  or 
offered  only  in  coimection  with 
Qualified  or  Non-Qualified  Plans. 

7.  On  February  20,  2002,  the 
Commission  issued  the  Prior  Order 
exempting  certain  transactions  of 
Applicants  from  the  provisions  of 
Sections  2(a)(32)  and  27{i)(2)(A)  of  the 
1940  Act  and  Rule  22c-l  thereunder. 
The  Prior  Order  specifically  permits  the 
recapture,  imder  specified 
circumstances,  of  an  additional  amount 
(a  "Credit")  of  up  to  6.0%  of  purchase 
payments  applied  to  the  Contracts  or 
Future  Contracts. 

ASLAC  now  desires  to  be  permitted  to 
recapture  Promotional  Credits  and 
Future  Promotional  Credits  offered  on  a 
promotional  basis  on  purchase 
payments  applied  to  the  Contracts  or 
Future  Contracts. 

8.  Applicants  state  that  ASLAC  may 
add  an  additional  Promotional  Credit  to 
account  value  in  conjunction  with  each 
qualifying  purchase  payment  made 
during  distinct  promotional  periods 
equal  to  1.0%  of  purchase  payments. 
ASLAC  will  disclose  the  conditions 
under  which  Promotional  Credits  will 
be  granted  upon  the  commencement  of 
each  promotional  period.  Promotional 
Credits  will  be  applied  in  addition  to 
the  Credit  that  would  otherwise  have 
applied  to  the  piu'chase  payment  when 
made. 

9.  Under  the  Prior  Order,  ASLAC  may 
add  a  Credit  to  the  account  value  in 
conjunction  with  each  purchase 
payment  applied  to  XT  FOUR,  and  in 
conjunction  with  pxirchase  payments 
made  during  the  first  six  (6)  aimuity 
years  applied  to  XT  SIX.  Credits  are 
paid  for  from  ASLAC's  own  general 
account  assets. 

to  the  case  of  XT  FOUR,  when  total 
purchase  payments  are  between  and 
$1,000  and  $10,000,  the  Credits  equal 
1.5%  of  purchase  payments.  When  total 
purchase  pajnuents  are  at  least  $10,000 
but  less  than  $5,000,000,  the  Credits 
equal  4.0%  of  purchase  payments. 
When  total  purchase  payments  are 
greater  than  $5,000,000.  the  Credits 
equal  5.0%  of  purchase  payments. 

In  the  case  of  XT  SIX.  ASLAC  may 
add  a  Credit  to  the  account  value  in 
conjunction  with  each  purchase 
payment  during  the  first  six  (6)  annuity 
years.  The  amount  of  the  Credit  depends 
on  the  aimuity  year  in  which  the 
piuY±ase  payment(s)  is  made,  according 
to  the  following  schedule:  In  annuity 
year  one  (1)  the  Credit  is  6.00%,  in 
aimuity  year  two  (2)  the  Credit  is  5.00%, 
in  annuity  year  three  (3)  the  Credit  is 
4.00%,  in  annuity  year  four  (4)  the 
Credit  is  3.00%,  in  annuity  year  five  (5) 
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the  Credit  is  2.00%,  and  in  annuity  year 
six  (6)  the  Credit  is  1.00%. 

10.  Currently,  ASLAC  is  offering 
Promotional  Credits  only  on  the  XT  SIX 
Contract.  The  promotional  period  is 
February  4,  2002  through  August  2, 
2002  ("Promotional  Period"). 
Applicants  state  that  during  the 
Promotional  Period,  ASLAC  will  apply 
a  Promotional  Credit  to  XT  SIX 
Contracts  with  a  purchase  payment  of 
$75,000  or  more.  The  Promotional 
Credit  will  beepplied  in  addition  to  the 
Credit  that  would  otherwise  apply  to  the 
purchase  payment  made.  If  the  initial 
purchase  payment  is  $75,000  or  more, 
ASLAC  will  apply  the  additional 
Promotional  Credit  to  the  initial 
purchase  payment  and  any  additional 
purchase  payments  made  during  the 
Promotional  Period.  If  the  initial 
purchase  payment  is  less  than  $75,000 
but  cu.nulative  purchase  payments  are 
made  during  the  Promotional  Period  of 
$75,000  or  more,  ASLAC  will  apply  a 
Promotional  Credit  to  each  additional 
purchase  payment  made  during  the 
Promotional  Period  once  cumulative 
piu-chase  payments  exceed  $75,000. 

11.  Applicants  submit  that  the 
Promotional  Credits  are  vested  when 
applied,  and  will  be  subject  to  recapture 
under  the  identical  circumstances  as 
applied  to  the  Credits  imder  the  Prior 
Order,  namely  (a)  an  amount  equal  to 
any  Promotional  Credit  will  be 
recovered  by  ASLAC  if  the  Contract 
owner  exercises  the  right  to  cancel 
provision  in  accordance  with  applicable 
state  law;  (b)  the  amount  available 
under  the  medically-related  surrender 
provision  of  the  Contract  will  not 
include  the  amount  of  any  Promotional 
Credits  applied  to  purchase  payments 
made  within  12  months  prior  to  the  date 
the  annuitant  first  became  eligible  for 
the  medically-related  surrender;  and  (c) 
any  Promotional  Credits  applied  to  the 
account  value  on  purchase  payments 
made  within  12  months  prior  to  the  date 
of  death  will  be  recovered  by  ASLAC 
upon  payment  of  the  death  benefit, 
subject  to  the  limitation  that  Applicants 
will  not  exercise  their  right  to  recover 
the  Credit  to  the  extent  Chat  the  death 
benefit  payable  is  equal  to  purchase 
payments  minus  proportional 
withdrawals  or  when  the  death  benefit 
is  equal  to  the  account  value  but  after 
the  recovery  of  all  or  a  portion  of  the 
Credits,  the  death  benefit  would  be 
equal  to  less  than  purchase  payments 
minus  proportional  withdrawals. 

12.  Under  the  Prior  Order,  ASLAC 
was  granted  exemptive  relief  allowing  it 
to  apply  additional  Credits  on  Contracts 


owned  by  a  member  of  a  Designated 
Class.2 

13.  In  the  case  of  XT  FOUR,  ASLAC 
applies  Credits  of  8.5%  to  any  purchase 
payment  made  by  a  member  of  a 
Designated  Class.  In  the  case  of  XT  SIX, 
ASLAC  applies  Credits  on  purchase 
payment  made  by  a  member  of  a 
Designated  Class  at  the  following 
percentage  rates  in  annuity  years  1,  2,  3, 
4,  5,  and  6,  respectively:  9%,  9%,  8.5%, 
8%,  7%,  6%.  During  annuity  years  7,  8, 
9  and  10,  respectively,  in  the  case  of  XT 
SIX.  ASLAC  may  apply  Credits  on 
purchase  payments  made  by  a  member 
of  a  Designated  Class  at  the  following 
percentage  rates:  5%.  4%,  3%  and  2%. 
Whereas,  under  XT  SIX  generally, 
subsequent  to  annuity  year  six,  ASLAC 
would  not  apply  Credits  to  any 
purchase  payments. 

ASLAC  will  not  offer  Promotional 
Credits  on  XT  SIX  Contracts  owned  by 
a  member  of  the  Designated  Class. 
ASLAC  may  offer  Promotional  Credits 
on  XT  FOUR  Contracts  owned  by  a 
member  of  the  Designated  Class. 

14.  Applicants  state  that,  as  of  the 
date  of  the  Application,  the  Fimds  in 
which  the  Sub-accounts  may  invest  are 
AST,  Montgomery  Variable  Series, 
Wells  Fargo  Variable  Trust,  INVESCO 
Variable  Investment  Funds,  Inc., 
Evergreen  Variable  Annuity  Trust, 
ProFunds  VP,  First  Defined  Portfolio 
Fund  LLC  and  The  Prudential  Series 
Fund,  Inc.  The  assets  of  each  Portfolio 
are  held  separately  from  the  others  and 
each  Portfolio  has  its  own  investment 
objective  and  policies.  The  investment 
performance  of  one  Portfolio  has  no 
affect  on  the  investment  performance  of 
any  other  Portfolio.  The  investment 


2  The  designated  class  of  Contract  owners 
includes:  (a)  Any  parent  company,  affiliate  or 
subsidiary  of  ASLAC;  (b)  an  officer,  director, 
employee,  retiree,  sales  representative,  or  in  the 
case  of  an  affiliated  broker-dealer,  registered 
representative  of  such  company;  (c)  a  director, 
officer  or  trustee  of  any  underlying  mutual  fund;  (d) 
a  director,  officer  or  employee  of  any  investment 
manager,  sub-advisor,  transfer  agent,  custodian, 
auditing,  legal  or  administrative  services  provider 
that  is  providing  investment  management,  advisory, 
transfer  agency,  custodianship,  auditing,  legal  and/ 
or  administrative  services  to  an  underlying  mutual 
fund  or  any  affiliate  of  such  firm;  (e)  a  director, 
officer,  employee  or  registered  representative  of  a 
broker-dealer  or  insurance  agency  that  has  a  then 
current  selling  agreement  with  ASLAC  and/or  with 
ASM;  (fl  a  director,  officer,  employee  or  authorized 
representative  of  any  firm  providing  us  or  our 
affiliates  with  regular  legal,  actuarial,  auditing, 
underwriting,  claims,  administrative,  computer 
support,  marketing,  office  or  other  services;  (g)  the 
then  current  spouse  of  any  such  person  noted  in  (b) 
through  (f).  above:  (h)  the  parents  of  any  such 
person  noted  in  (b)  through  (g),  above:  (i)  the' 
child(ren)  or  other  legal  dependent  under  the  age 
of  21  of  any  such  person  noted  in  (b)  through  (h): 
and  (j)  the  siblings  of  any  such  persons  noted  in  (b) 
through  (h)  above.  All  other  terms  and  conditions 
of  the  Contract  apply  to  owners  in  the  designated 
class. 


objectives  and  policies  of  each  Portfolio 
are  described  in  the  registration 
statements  for  the  Funds.  Each  Fimd    , 
may  establish  additional  Portfolios,  or 
cease  offering  any  Portfolios,  existing  or 
as  may  be  established  in  the  future.  In 
addition,  the  Account  may  add  Sub- 
accoimts.  and  may  add  or  cease  to  offer 
Sub-accounts,  which  in  turn  are 
dedicated  to  owning  shares  of  a 
particular  Portfolio  of  a  particular  Fimd. 

15.  Applicants  state  that  prior  to  the 
annuity  date,  a  Contract  owner  may 
surrender  the  Contract  in  its  entirety  for 
the  surrender  value  or  withdraw  a 
portion  of  the  surrender  value. 
Applicants  do  not  seek  to  recover 
Promotional  Credits  applied  to  purchase 
payments  upon  surrender  or  withdrawal 
of  a  Contract,  other  than  as  described  in 
this  paragraph,  in  the  case  of  a 
medically-related  surrender.  Where 
permitted  by  law,  a  Contract  owner  may 
request  to  surrender  the  Contract  prior 
to  the  annuity  date  without  application 
of  any  contingent  deferred  sales  charge 
("CDSC")  upon  occurrence  of  a 
"Contingency  Event". ^  If  a  Contingency 
Event  occurs,  the  amount  available  for 
siurender  is  the  account  value  less  an 
amount  equal  to  any  Credit  and 
Promotional  Credit  applied  to  purchase 
payments  within  twelve  months  prior  to 
Contingency  Event,  less  the  amount  of 
any  Credits  and  Promotional  Credits 
added  in  conjunction  with  any  purchase 
payments  received  after  ASLAC's 
receipt  of  the  Contract  owner's  request 
for  a  medically-related  surrender. 
Applicants  do  not  assess  a  CDSC  on  a 
medically-related  surrender  that  would 
otherwise  apply  to  a  full  or  partial 
surrender  of  the  Contract. 

16.  During  the  accumulation  phase,  a 
death  benefit  is  payable  upon  the  death 
of  the  first  Contract  owner  to  die  (if  the 
Contract  is  owned  by  one  or  more 
natural  persons)  or  upon  the  death  of 
the  annuitantKif  the  Contract  is  owned 
by  an  entity  and  there  is  no  contingent 
annuitant).  The  amount  of  the  death 
benefit  is  determined  when  ASLAC 
obtains  satisfactory  proof  in  writing  of 
the  applicable  death,  all  representations 
required  or  which  are  mandated  by 
applicable  law  or  regulation  to  the  death 
claim  and  the  payment  of  death 
proceeds,  and  any  applicable  election  of 
the  mode  of  payment  of  the  death 
benefit  if  not  previously  elected  by  the 
Contract  owner. 


^  A  "Contingency  Event"  occurs  if  the  annuitant 
is  first  confined  in  a  specified  medical  care  facility 
while  the  Contract  is  in  force  and  remains  confined 
for  at  least  90  days  in  a  row.  or  is  first  diagnosed 
as  having  a  fatal  illness  while  the  Contract  is  in 
force.  Specific  definitions  in  relation  to  this  benefit 
are  provided  in  the  Contract's  policy  form  and  may 
differ  in  certain  jurisdictions. 
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The  basic  Death  Benefit  is  the  greater 
of  (1)  the  sum  of  all  purchase  payments 
less  the  sum  of  all  proportional 
withdrawals,  or  (2)  the  sum  of  the 
account  value  in  the  variable  investment 
options  and  the  interim  value  in  the 
fixed  allocations  (without  application  of 
any  market  value  adjustment),  less  an 
amount  equal  to  all  Credits  and 
"Promotional  Credits  applied  within  12 
months  prior  to  the  date  of  death. 
ASLAC  does  not  recover  the  amount 
equal  to  the  Credits  and  Promotional 
Credits  applied  to  purchase  payments 
when  the  death  benefit  payable  under 
the  Contract  is  equal  to  purchase 
payments  minus  proportional 
withdrawals  or  when  the  death  benefit 
is  equal  to  the  account  value  but  after 
the  recovery  of  all  or  a  portion  of  the 
Credits  and  Promotional  Credits,  the 
death  benefit  would  be  equal  to  less 
than  purchase  payments  minus 
proportional  withdrawals. 

17.  Applicants  state  that  each  of  the 
Contracts  may  offer  optional  benefits, 
including  optional  death  benefits,  for 
which  the  Contract  owner  may  be 
charged  an  additional  asset-based 
charge. 

18.  Applicants  represent  that,  prior  to 
the  annuity  date  and  upon  surrender, 
ASLAC  will  deduct  the  annual 
maintenance  fee  equaling  the  smaller  of 
2%  of  accoimt  value  or  $35  per  annuity 
year  from  the  Sub-account  holdings 
attributable  to  any  particular  Contract  in 
the  same  proportion  as  each  such  Sub- 
accoimt  holding  bears  to  the  accoimt 
value  of  such  Contract.  No  charges  are 
assessed  if  no  account  value  is 
maintained  in  the  Sub-accounts.  The 
annual  maintenance  fee  can  be 
increased  only  for  Contracts  issued 
subsequent  to  the  effective  date  of  any 
such  change.  The  annual  maintenance 
fee  may  be  waived  imder  certain 
circumstances  as  described  in  the  then 
effective  registration  statements  for  the 
Contracts. 

19.  An  insurance  charge  ("Insurance 
Charge")  is  deducted  daily  against  the 
average  assets  allocated  to  the  Account. 
The  Insurance  Charge  for  XT  FOUR  is 
the  combination  of  the  Mortality  & 
Expense  Risk  Charge  (1.25%)  and  the 
Administration  Charge  (0.15%);  the 
total  charge  is  equal  to  1 .40%  on  an 
annual  basis.  The  Insurance  Charge  for 
XT  SIX  is  the  combination  of  the 
Mortality  &  Expense  Risk  Charge 
(0.50%)  and  the  Administration  Charge 
(0.15%);  the  total  charge  is  equal  to 
0.65%  on  an  armual  basis.  The 
Instirance  Charge  is  intended  to 
compensate  ASLAC  for  providing  the 
insurance  benefits  under  the  Contract, 
including  the  Contract's  ba$ic  death 
benefit  that  provides  guaranteed 


benefits  to  the  Contract  owner's 
beneficiaries  even  if  the  market  declines 
and  the  risk  that  persons  ASLAC 
guarantees  annuity  payments  to  will 
live  longer  than  ASLAC's  assumptions. 
The  charge  also  covers  administrative 
costs  associated  with  providing  the 
Contract  benefits,  including  preparation 
of  the  contract,  confirmation  statements, 
annual  account  statements  and  aimual 
reports,  legal  and  accounting  fees  as 
well  as  various  related  expenses. 
Finally,  the  charge  covers  the  risk  that 
ASLAC's  assumptions  about  the 
mortality  risks  and  expenses  under  the 
Contract  are  incorrect  and  that  ASLAC 
has  agreed  not  to  increase  these  charges 
over  time  despite  actual  costs.  ASLAC 
may  increase  the  portion  of  the  total 
Insurance  Charge  that  is  deducted  as  an 
Administration  Charge,  if  permission  is 
received  frx)m  the  appropriate  regulatory 
authorities.  However,  any  increase  will 
only  apply  to  Contracts  issued  after  the 
date  of  the  increase. 

20.  Applicants  state  that  a  distribution 
charge  ("Distribution  Charge")  is 
deducted  daily  against  the  average 
assets  allocated  to  the  Sub-accounts 
under  XT  SIX.  The  Distribution  Charge 
is  equal  to  1.00%  on  an  annual  basis  in 
annuity  years  1  through  10.  After  the 
end  of  the  first  ten  annuity  years,  the 
1.00%  charge  for  distribution  will  no 
longer  be  assessed.  The  Distribution 
Charge  is  intended  to  compensate 
ASLAC  for  a  portion  of  its  sales 
expenses  under  the  Contract,  including 
promotion  and  distribution  of  the 
Contract.  At  the  end  of  the  10th  annuity 
year,  ASLAC  will  process  a  transaction 
to  convert  the  Contract  owner's  accoimt 
value  to  units  of  the  Sub-accounts  that 
reflect  only  the  Insurance  Charge. 
Because  units  that  only  reflect  the 
Insurance  Charge  are  less  expensive,  the 
number  of  units  attributed  to  a  Contract 
is  decreased  and  the  unit  value  of  each 
unit  of  the  Sub-accounts  in  which  the 
Contract  owner  was  invested  is 
increased.  The  Contract  owner's  account 
value  is  unchanged  by  the  conversion  of 
the  account  value  to  the  number  of 
units,  and  unit  values  will  not  affect  the 
Contract  owner's  account  value. 
Beginning  on  that  date,  the  Contract 
owner's  account  value  will  fluctuate 
based  on  the  change  in  the  value  of  the 
units  that  only  reflect  the  Insurance 
Charge. 

21.  Applicants  represent  that  no 
deduction  or  charge  will  be  made  from 
purchase  payments  for  sales  or 
distribution  expenses.  However,  a  CDSC 
may  be  assessed  on  surrender  or  partial 
withdrawal  fit»m  the  Contract.  The 
CDSC  will  be  used  to  compensate 
ASLAC  for  sales  commissions  and  other 
promotional  or  distribution  expenses 


incurred  by  ASLAC  which  are 
associated  with  the  marketing  of  the 
Contracts.  ASLAC  does  not  anticipate 
that  the  CDSC  will  be  sufficient  to 
permit  it  to  recoup  all  its  sales  and 
distribution  expenses. 

22.  Applicants  state  that  XT  FOUR 
offers  a  free  withdrawal  privilege.  This 
privilege  permits  a  Contract  owner  to 
withdraw  account  value  without  any 
CDSC  being  imposed  at  the  time  of 
withdrawal.  The  maximum  amount 
available  as  a  free  withdrawal  during 
aimuity  year  one  through  eight  is  10% 
of  all  purchase  payments.  The  10%  free 
withdrawal  is  not  cumulative.  After 
annuity  year  eight,  the  maximum  fr«e 
withdrawal  amount  is  the  sum  of  (a) 
10%  of  any  purchase  payments  applied 
to  the  Contract  after  the  initial  purchase 
payment,  (b)  100%  of  the  initial, 
purchase  payment  and  (c)  100%  of  any 
growth  in  the  Contract,  which  equals 
the  current  account  value  minus  all 
purchase  payOients  that  have  not  been 
previously  withdrawn.  The  Credit  and  " 
Promotional  Credit  amoimts,  which  are 
applied  to  the  purchase  payments  when 
applicable,  are  not  considered  growth 
and  are  not  available  as  a  free 
withdrawal.  Amounts  withdrawn  under 
the  free  withdrawal  provision  do  not 
reduce  the  CDSC  that  may  apply  to  a 
subsequent  surrender.  XT  SIX  offers  a 
free  withdrawal  privilege  as  well.  This 
privilege  permits  a  Contract  owner  to 
withdraw  account  value  without  any 
CDSC  being  imposed  at  the  time  of 
withdrawal.  The  maximum  amount 
available  as  a  free  withdrawal  diu-ing 
annuity  year  one  through  ten  is  10%  of 
all  purchase  payments.  The  10%  free 
withdrawal  is  not  cumulative.  After 
aimuity  year  ten,  the  maximum  fi^e 
withdrawal  amount  is  100%  of  the 
account  value,  including  any  Credits 
and  Promotional  Credits. 

23.  Applicants  represent  that  on  full 
or  partial  surrenders  under  XT  FOUR, 
the  CDSC  on  any  purchase  payments 
surrendered  in  excess  of  the  free 
withdrawal  privilege  is  based  on  a 
schedule  of  8.5%  in  year  one  to  0.0% 

in  year  nine  and  beyond.  The  amount  of 
the  CDSC  applicable  to  each  purchase 
payment  decreases  over  time,  measured 
from  the  date  each  purchase  payment  is 
applied. 

Applicants  further  represent  that  on 
full  or  partial  surrenders  under  the  XT 
SIX,  the  CDSC  on  any  purchase 
payments  surrendered  in  excess  of  the 
free  withdrawal  privilege  is  based  on  a 
schedule  of  9.0%  in  year  one  to  0.0% 
in  year  eleven  and  beyond.  The  CDSC 
is  measured  from  the  issue  date,  not 
from  the  date  that  each  purchase 
payment  is  applied. 
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Applicants  state  that  for  purposes  of 
alculating  the  CDSC,  withdrawals  will 
>e  considered  to  come  first  from  any 
amount  available  as  a  free  withdrawal, 
then,  to  the  extent  the  amount 
withdrawn  exceeds  the  free  withdrawal, 
from  purchase  payments  that  have  not 
previously  been  withdrawn  subject  to  a 
CDSC.  If  there  are  multiple  new 
purchase  payments,  the  one  received 
earhest  is  liquidated  first,  then  the  one 
received  next,  so  that  the  lowest  CDSC 
percentage  will  apply  to  the  amount 
withdrawn. 

Applicants  Legal  Analysis 

11  1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  that  the  Commission  amend  the 
Prior  Order  to  permit  Applicants  to  rely 
on  the  exemption  provided  thereby  from 
the  provisions  of  Sections  2(a)(32)  and 
27(i)(2){A)  of  the  Act,  and  Rule  22c-l 
thereunder,  to  recapture,  imder  the 
same  circumstances  described  in  the 
Prior  Application,  Promotional  Credits 
and  Future  Promotional  Credits  for  all 
Contracts  and  Future  Contracts, 
j  2.  Applicants  submit  that  the  relief 
requested  hereby  is  identical  to  the 
relief  granted  in  the  Prior  Order,  except 
that  it  covers  Promotional  Credits. 

3.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act,  grant  the  exemptions  requested 
below  with  respect  to  the  Contracts,  and 
any  Future  Contracts  funded  by  the 
Accounts  or  Future  Accounts,  that  are 
issued  by  ASLAC  and  underwritten  or 
distributed  by  ASM.  Applicants 
undertake  that  Future  Contracts  funded 
by  the  Account  or  any  Future  Account 
will  be  substantially  similar  in  all 
material  respects  to  the  Contracts. 
Likewise,  any  Future  Promotional 
Credits  will  be  substantially  similar  in 
all  material  respects  to  the  Promotional 
Credits  described  herein.  Applicants 
believe  that  the  requested  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  represent  that  it  is  not 
administratively  feasible  to  track  the 
actual  Promotional  Credit  amount  in 
one  or  the  other  of  the  Accounts  after 
the  Promotional  Credit  is  applied  to 


purchase  payments  in  the  Contract. 
Accordingly,  the  asset-based  charges 
applicable  to  the  Accounts  will  be 
assessed  against  the  entire  account 
value  held  in  the  respective  Accounts, 
including  the  Promotional  Credit 
amount,  during  the  right  to  cancel 
period,  for  a  medically-related  surrender 
and  when  purchase  payments  are  made 
within  12  months  prior  to  the  date  of 
death.  As  a  result,  the  aggregate  asset- 
based  charges  assessed  against  a 
Contract  owner's  account  value  will  be 
higher  than  that  which  would  be 
charged  if  the  Contract  owner's  account 
value  did  not  include  the  Credit  and  the 
Promotional  Credit.  ASLAC  has  agreed 
to  provide  such  disclosure  in  the 
prospectus. 

5.  Subsection  (i)  of  Section  27 
provides  that  Section  27  does  not  apply 
to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  of  the  subsection  provides 
that  it  shall  be  unlawful  for  such  a 
separate  account  or  sponsoring 
insurance  company  to  sell  a  contract 
funded  by  the  registered  separate 
account  unless  "(A)  such  contract  is  a 
redeemable  security."  Section  2(a)(32) 
defines  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

6.  Applicants  submit  that  the 
Promotional  Credit  recapture 
provisions,  like  the  Credit  recapture 
provisions,  would  not  deprive  a 
Contract  owner  of  his  or  her 
proportionate  share  of  the  issuer's 
current  net  assets.  A  Contract  owner's 
interest  in  the  amount  of  the 
Promotional  Credit  allocated  to  his  or 
her  annuity  account  value  is  not  vested 
until  the  applicable  right  to  cancel 
period  has  expired  without  return  of  the 
Contract.  Similarly,  a  Contract  owner's 
interest  in  the  amount  of  the 
Promotional  Credit  allocated  to  his  or 
her  annuity  account  value  will  vest, 
unless  ASLAC  receives  purchase 
payments  within  the  first  12  months  of 
the  date  the  annuitant  first  became 
eligible  for  the  medically-related 
surrender.  And  lastly,  a  Contract 
owner's  interest  in  the  amount  of  the 
Promotional  Credit  allocated  to  his  or 
her  annuity  account  value  will  not  vest 
if  the  Promotional  Credits  applied  to  the 
account  value  are  on  purchase  payments 


made  within  12  months  prior  to  the  date 
of  death. 

7.  Applicants  state  that  the  recapture 
of  any  Promotional  Credit,  like  the 
recapture  of  Credits,  is  intended  only  to 
protect  ASLAC  against  anti-selection 
under  certain  specified  contingencies. 
"Anti-selection"  can  generally  be 
described  as  a  risk  that  persons  obtain 
coverage  based  on  knowledge  that  the 
contingency  that  triggers  payment  of  an 
insurance  benefit  is  likely  to  occur,  or 
is  to  occur  shortly.  In  the  case  of  the 
Contracts,  Promotional  Credits  and 
Credits  are  provided  on  a  guaranteed 
issue  basis.  The  protection  against  anti- 
selection  by  persons  who  are  ill  is  the 
reduction  of  the  death  benefit  or  the 
amount  available  as  a  medically-related 
surrender  by  the  amount  of  a  Credit  and 
a  Promotional  Credit  applied  to 
purchase  payments  made  within  12 
months  prior  to  the  applicable 
Contingency  Event.  With  respect  to 
Credits  and  Promotional  Credits 
allocated  prior  to  the  end  of  the 
Contract's  right  to  cancel  provision,  the 
amount  payable  when  such  provision  is 
exercised  must  be  reduced  by  an 
amount  equal  to  the  Credits  and 
Promotional  Credits  allocated. 
Otherwise,  purchasers  would  apply  for 
annuities  for  the  sole  purpose  of  making 
a  quick  profit  and  then  exercise  the  right 
to  cancel  provision. 

8.  Applicants  represent  that,  until  or 
unless  the  amount  of  any  Promotional 
Credit  is  vested.  ASLAC  retains  the  right 
to.  and  interest  in,  the  Promotional 
Credit  amount,  although  not  in  the 
earnings  attributable  to  that  amount. 
Thus,  when  ASLAC  recaptures  any 
Promotional  Credit  it  is  simply 
retrieving  its  own  assets,  and  because  a 
Contract  owner's  interest  in  the 
Promotional  Credit  is  not  vested  the 
Contract  owner  has  not  been  deprived  of 
a  proportionate  share  of  the  applicable 
Accoimt's  assets,  i.e.,  a  share  of  the 
applicable  Account's  assets 
proportionate  to  the  Contract  owner's 
account  value  (including  the 
Promotional  Credit). 

9.  For  the  foregoing  reasons. 
Applicants  state,  the  provisions  for 
recapture  of  any  Promotional  Credit  or 
Future  Promotional  Credit  under  the 
Contracts  do  not,  and  any  such  Future 
Contract  provisions  will  not,  violate 
Section  2(a)(32)  and  27(i)(2)(A)  of  the 
Act.  Indeed,  a  contrary  conclusion 
would  be  inconsistent  with  a  stated 
purpose  of  NSMIA,  which  is  "to  amend 
the  [Act]  to  *  *  *  provide  more 
effective  and  less  burdensome 
regulation."  Sections  26(e)  (now 
renumbered  as  Section  26(f))  and  27(i) 
were  added  to  the  Act  pursuant  to 
Section  205  of  NSMIA  to  implement  the 
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purposes  of  NSMIA  and  the 
Congressional  intent.  Thus,  as  with  the 
application  of  a  Credit,  the  application 
of  a  Promotional  Credit  to  contributions 
made  under  the  Contracts  should  not 
raise  any  questions  as  to  ASLAC's 
compliance  with  the  provisions  of 
Section  27(i).  Nevertheless,  to  avoid  any 
uncertainties,  Applicants  request  an 
exemption  from  Sections  2(a)(32)  and 
27(i)(2)(A),  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Promotional  Credit  under  the 
circumstances  described  herein  with 
respect  to  Contracts  and  any  Future 
Contracts,  without  the  loss  of  the  relief 
from  Section  27  provided  by  Section 
27(i). 

10.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in,  the 
redeemable  securities  of  any  registered 
investment  company  to  accomplish  the 
same  purposes  as  contemplated  by 
Section  22(a).  Rule  22c-l  thereunder 
prohibits  a  registered  investment 
company  issuing  any  redeemable 
security,  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consimmiate  transactions  in  any  such 
security,  and  a  principal  underwriter  of, 
or  dealer  in  such  seciirity,  from  selling, 
redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
which  is  next  computed  after  receipt  of 
a  tender  of  such  security  for  redemption 
or  of  an  order  to  piut:hase  or  sell  such 
security. 

11.  ASLAC's  recaptxue  of  the 
Promotional  Credit  arguably  might  be 
viewed  as  resulting  in  the  redemption  of 
redeemable  securities  for  a  price  other 
than  one  based  on  the  current  net  asset 
value  of  the  Sub-accounts.  The 
recapture  of  the  Promotional  Credit  is 
Hot  violative  of  Rule  22c-l.  The 
recapture  of  the  Promotional  Credit  does 
not  involve  either  of  the  evils  that  Rule 
22C-1  was  intended  to  eliminate  or 
reduce  as  far  as  reasonably  practicable, 
namely:  (i)  The  dilution  of  ihe  value  of 
outstanding  redeemable  securities  of 
registered  investment  companies 
through  their  sale  at  a  price  below  net 
asset  value  or  their  redemption  or 
repurchase  at  a  price  above  it,  and  (ii) 
other  unfair  results,  including 
speculative  trading  practices.  These 
evils  were  the  result  of  backward 
pricing,  the  practice  of  basing  the  price 
of  a  mutual  fund  share  on  the  net  asset 
value  per  share  determined  as  of  the 
close  of  the  market  on  the  previous  day. 
Backward  pricing  allowed  investors  to 
take  advantage  of  increases  or  decreases 
in  net  asset  value  that  were  not  yet 


reflected  in  the  price,  thereby  diluting 
the  values  of  outstanding  mutual  fund 
shares. 

12.  Applicants  state  that  the  proposed 
recapture  of  the  Promotional  Credit 
poses  no  such  threat  of  dilution.  To 
effect  a  recapture  of  a  Promotional 
Credit,  ASLAC  will  redeem  interests  in 
a  Contract  owner's  account  at  a  price 
determined  on  the  basis  of  the  current 
net  asset  value  of  the  respective  Sub- 
Accounts.  The  amount  recaptiued  will 
equal  the  amount  of  the  Credit  and  the 
Promotional  Credit  that  ASLAC  paid  out 
of  its  own  general  account  assets. 
Although  Contract  owners  will-be 
entitled  to  retain  any  investment  gain 
attributable  to  the  Promotional  Credit, 
the  amount  of  such  gain  will  be 
determined  on  the  basis  of  the  current 
net  asset  value  of  the  respective  Sub- 
accounts. Thus,  no  dilution  will  occur 
upon  the  recapture  of  the  Promotional 
Credit.  Applicemts  also  submit  that  the 
second  harm  that  Rule  22c-l  was 
designed  to  address,  namely, 
speculative  trading  practices  calculated 
to  take  advantage  of  backwcird  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Promotional  Credit. 

Because  neither  of  the  harms  that 
Rule  22C-1  was  meant  to  address  is 
found  in  the  recapture  of  the 
Promotional  Credit,  Rule  22c-l  should 
have  no  application  to  any  Promotional 
Credit.  However,  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act,  Applicants  request  an 
exemption  from  the  provisions  of  Rule 
22c-l  to  the  extent  deemed  necessary  to 
permit  them  to  recaptiue  the 
Promotional  Credit  under  the  Contracts 
and  Future  Contacts. 

In  addition.  Applicants  state  that  the 
Commission  has  previously  granted 
exemptive  relief  to  permit  the  recapture 
of  credits  under  variable  annuity 
contracts  with  total  credits  exceeding 
the  combination  of  the  Credits  described 
in  the  Prior  Order  and  any  Promotional 
Credits  described  in  the  Application. 

Conclusion 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  their 
exemptive  request  meets  the  standards 
set  out  in  section  6(c)  of  the  Act, 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-14135  Filed  &-6-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Federal  Register  Citation  of  Previous 
Announcement:  [67  FR  38529,  June  4, 
2002] 

Status:  Closed  Meeting. 

Place:  450  Fifth  Street,  NW., 
Washington,  DC. 

Date  and  Time  of  Previously 
Announced  Meeting:  Wednesday,  June 
5,  2002,  at  2  p.m. 

Change  in  the  Meeting:  Deletion  of 
Item. 

The  following  item  will  not  be 
considered  at  the  closed  meeting 
scheduled  for  Wednesday,  June  5,  2002: 
Litigation  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  [une  5,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-14526  Filed  6-5-02;  2:40  pm) 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45994;  File  No.  SR-OTC- 
2002-02] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Rling  artd  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Relating  to 
Modifications  to  the  Existing 
Operational  Arrangements 

May  29,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  26,  2002,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 


>15U.S.C.  78s(b)(l). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

j  The  proposed  rule  change  consists  of 
modifications  to  the  existing 
Operational  Arrangements  necessary  for 
a  securities  issue  to  become  eligible  for 
the  services  of  DTC.  These  updated 
operational  arrangements  are  set  forth  in 
a  document  entitled  "Operational 
Arrangements  (Necessary  for  an  Issue  to 
Become  and  Remain  Eligible  for  DTC 
Services)"  dated  February  2002. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC's  Operational  Arrangements 
memorandum  was  first  published  in 
June  1987.  It  was  then  updated  in  June 
1988,  in  February  1992,  in  December 
1994,  and  most  recently  in  January 
1998.3  The  purpose  of  this  proposed 
rule  change  is  to  update  DTC's  issue 
eligibility  requirements.  In  particular, 
the  arrangements  now  expand  use  of 
blanket  letters  of  representation 
("BLORs"). 

DTC's  Operational  Arrangements  are 
designed  to  maximize  the  number  of 
issues  that  can  be  made  eligible  while 
ensiuing  orderly  processing  and  timely 
payments  to  participants.  DTC's 
experience  demonstrates  that  when 
issuers,  underwriters,  and  their  coimsel 
are  aware  of  DTC's  requirements,  those 
requirements  can  be  met  almost  without 
exception.* 


*Tbe  Commission  has  modified  parts  of  these 
statements. 

'Securities  Exchange  Act  Release  Nos.  24818 
(August  19,  1987),  52  FR  31833  IFile  No.  DT087- 
10);  25948  (July  27,  1988),  53  FR  29294  {File  No. 
DTC-88-13);  30625  (April  23,  1992).  57  FR  18534 
IFile  No.  DTC-92-061;  35649  (April  26,  1995),  60 
FR  21576  IFile  No.  DTC-94-191;  and  39894  (April 
21. 1998),  63  FR  23310  (File  No.  DTC-97-23J. 

*  In  2001  a  total  of  181,599  new  issues  (CUSIPs) 
were  made  eligible  for  DTC's  services,  representing 
over  99%  of  all  new  issues  submitted  to  DTC's 


The  most  significant  difference 
between  the  new  Operational 
Arrangements  and  the  Operational 
Arrangements  currently  in  effect  is 
DTC's  expansion  of  the  use  of  BLORs  to 
cover  corporate  book-entry-only 
("BEO")  issues. 

In  the  interest  of  providing  some 
background,  DTC  made  eligible  181,599 
CUSIPs  last  year,  approximately  90%  of 
which  were  BEOs.  All  BEO  issues  were 
covered  by  either  a  letter  of 
representation  ("LOR")  or  in  the  case  of 
some  municipal  issues  a  BLOR.  LORs 
often  cover  multiple  CUSIPs. 

hi  1998,  DTC  first  introduced  the  use 
of  an  issuer  BLOR  on  an  optional  basis 
for  all  municipal  issues.^  An  issuer 
needs  to  submit  a  BLOR  only  once  to 
DTC  for  all  issues.  This  eliminates  the 
need  to  submit  individual  LORs  each 
time  the  issuer  wishes  to  distribute 
securities  of  a  type  for  which  DTC 
requires  an  LOR.^  These  modified 
arrangements  now  extend  the  use  of 
BLORs  to  corporate  issues. 

DTC's  experience  with  BLORs  in 
municipal  issues  has  been  quite 
encouraging.  In  2001,  85%  of  all 
mimicipal  BEO  issues  that  were  made 
DTC-eligible  were  covered  by  BLORs. 
This  past  year,  2,330  new  BLORs  were 
filed  for  municipals  and  an  additional 
12,138  issues  were  covered  by  existing 
BLORs  ^  while  2,550  issues  were 
covered  by  individual  LORs. 

DTC  estimates  somewhat 
conservatively  that  the  cost  to  the 
industry  in  legal  fees  and  delivery  costs 
related  to  each  individual  LOR 
approximates  $250  per  LOR.  Even  on 
the  basis  of  such  a  conservative 
estimate,  the  savings  to  the  industry  last 
year  alone  resulting  ft'om  DTC  making 
the  blanket  letter  process  available  to 
the  14,468  municipal  issues  for  which  it 
was  used  exceeded  $3.6  million. 


Underwriting  Department  for  eligibility 
determinations  during  the  year.  These  figures 
iiiclude  equity,  corporate  debt,  municipal  debt,  and 
U.S.  Government  and  Agency  securities.  In  the 
unusual  circumstance  in  which  the  processing 
characteristics  of  a  new  issue  that  is  being 
structured  would  not  meet  DTC's  Operational 
Arrangements,  if  contacted  early  enough  in  the 
planning  process  DTC  staff  is  often  able  to  assist  in 
suggesting  restructuring  alternatives  that  would 
permit  the  issue  to  be  made  eligible  at  the 
depository. 

^  Securities  Exchange  Act  Release  No.  39894 
(April  21, 1998),  63  FR  23310  (File  No.  DTC-97- 
23). 

B  DTC  undertakes  to  make  available  to  issuers  that 
execute  BLORs  any  future  modifications  in  the 
Operational  Arrangeinents  through  publication  on 
DTC's  website  at  www.DTC.org.  Upon  review, 
issuers  will  have  the  opporiunity  to  withdraw  their 
BLORs. 

'  As  of  end-of-year  2001.  22.603  municipal 
issuers  had  filed  BLORs  with  DTC  since  1998  to 
cover  their  issues. 


In  contrast  4,533  individual  corporate 
LORs  were  submitted  last  year  to  cover 
corporate  issues.  DTC  now  wishes  to 
extend  BLOR  savings  and  efficiencies  to 
corporate  BEO  issues  that  are  DTC- 
eligible. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the 
regulations  thereimder  because  it 
promotes  efficiencies  in  the  clearance 
and  settlement  of  seciuities 
transactions.  It  will  expedite  the  process 
of  making  securities  eligible  for  DTC's 
services  and  will  reduce  risks  and 
associated  costs  to  DTC  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  in  the  public 
interest,  and  for  the  protection  of 
investors. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  from  DTC's 
participants  have  not  been  solicited  nor 
received  on  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(iii)  of  the  Acts  and  Rule 
19b-4(f)(4)^  promulgated  thereunder 
because  the  proposal  effects  a  change  in 
an  existing  service  of  DTC  that  (A)  does 
not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  DTC  or  for  which  it  is 
responsible  and  (B)  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  simimarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to         i 
submit  v^rritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


•15U.S.C.  78s(b)(3)(A)(iii). 
»17CFR240.19b-4(f)(4). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  ^4W., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nUe 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  DTC.  All  submissions 
should  refer  to  the  File  No.  SR-DTC- 
2002-02  and  should  be  submitted  by 
June  28,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1° 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  02-14301  Filed  6-6-02;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[R«laM«  No.  34-46018;  File  No.  SR-OTC- 
2002-03] 

S«lf-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Rling  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Relating  to 
Enhancements  to  the  New  York 
Window  Service  Allowing  Participants 
to  Custody  Sealed  Envelopes  at  DTC 

June  3,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  notice  is  hereby  given  that  on 
April  8,  2002,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ID  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides  an 
enhancement  to  the  New  York  Window 
service  ^  of  DTC,  which  is  part  of  DTC's 
Custody  service.  3  The  enhancement, 
"the  Sealed  Envelope  Service."  allows 
DTC  participants  to  custody  sealed 
envelopes  at  DTC. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Puqjose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  DTC's  New  York 
Window  service,  which  is  part  of  DTC's 
Custody  service.  The  proposed  rule 
change  expands  upon  a  service 
currently  offered  by  DTC's  New  York 
Window  service,  pursuant  to  which 
sealed  envelopes  are  received  from  ' 
participants  for  immediate  delivery  to 
other  participants  but  are  not  held  in 
custody.  As  part  of  DTC's  role  in 
supporting  the  securities  industry  goal 
of  immobilization.  DTC's  participants 
have  requested  that  DTC  expand  the 
number  of  instruments  it  holds  in 
custody.  The  instrtiments  that  could  be 
deposited  in  the  Sealed  Envelope 
Service  are  paper  documents  that  are 
not  securities  otherwise  eligible  for 
DTC's  Custody  service  which  include, 
but  are  not  be  limited  to,  wills,  deeds, 
bills  of  sale,  confirmations,  mortgages, 
letters  of  credit,  vouchers,  option 
agreements,  annuities,  loan  agreements, 
and  other  contracts.  DTC  will  not  accept 
any  assets  in  the  Sealed  Envelope 
Service  that  are  not  documents,  such  as 
gold  bars,  jewelry,  coins,  etc. 


">17CFR20O.3O-3(a)(12). 
'  15  U.S.C  788(bKl). 


'  For  additional  information  on  DTC's  New  York 
Window  service,  see  Securities  Exchange  Act 
Release  No.  40179  (July  8, 1998),  63  FR  30543  (File 
No.  SR-DTC-98-91. 

'  For  additional  information  on  DTC's  Custody 
service,  see  Securities  Exchange  Act  Release  No. 
37314  (June  14,  1996),  61  FR  29158  IFile  No.  SR- 
DTC-96-81. 

*  The  Commission  has  modified  parts  of  these 
statements. 


The  instruments  will  be  deposited  in 
sealed  envelopes,  which  will  be  held  in 
one  of  DTC's  vaults.  The  contents  of  the 
envelopes  cannot  be  viewed  when 
sealed.  DTC  retains  the  right  to  reject 
any  deposited  envelope  that  it  considers 
not  properly  sealed.  Each  envelope  will 
be  assigned  by  DTC  a  user  number  for 
tracking  and  record  keeping  purposes. 
Depositing  participants  will  be  required 
to  list  the  contents  of  the  envelope  on 
the  outside  of  the  envelope;  however, 
DTC  will  not  verify  the  contents  of  the 
envelope.  Participants  will  balance  their 
sealed  envelopes  daily  with  DTC  in  the 
same  manner  as  they  presently  do  with 
securities  held  in  the  Custody  service. 

DTC  will  not  open  any  sealed 
envelopes.  If  the  depositing  participant 
wants  to  view  the  contents  of  a  sealed 
envelope  that  has  been  deposited  with 
DTC,  the  participant  must  withdraw  the 
envelope,  using  the  normal  Custody 
service  withdrawal  procedures.  For 
security  pxuposes,  DTC  reserves  the 
right  to  x-ray  all  sealed  envelopes  sent 
to  DTC. 

Due  to  the  nature  of  these  instruments 
and  the  fact  that  the  contents  of  the 
sealed  envelopes  cannot  be  verified, 
DTC's  liability  with  respect  to  the  sealed 
envelopes  will  be  strictly  limited.  The 
liability  and  indemnity  standard 
applicable  to  the  Sealed  Envelope 
Service  is  based  on  the  standard 
currently  applicable  to  the  New  York 
Window  service.^ 

DTC  will  apply  its  current  Custody 
service  fees  to  envelopes  deposited  in 
the  Sealed  Envelope  Service.  Those  fees 
are  a  long  position  fee  of  $.56  per  month 
per  envelope,  a  deposit  fee  of  $4.86  per 
envelope,  and  a  withdrawal  fee  of 
$16.91  per  envelope. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereimder  because  it 
supports  the  securities  industry  goal  of 
immobilization.  The  proposed  rule 
change  will  be  implemented 
consistently  with  the  safeguarding  of 
securities  and  fimds  in  DTC's  custody  or 
control  or  for  which  it  is  responsible 
since  the  operation  of  the  New  York 
Window  service,  which  is  part  of  the 
Custody  service  as  modified  by  the 
proposed  rule  change,  will  be  similar  to 
the  current  operation  of  the  New  York 
Window  and  Custody  services. 


>  The  standard  of  liability  is  attached  as  Exhibit 
2  to  DTC's  filing.  Basically,  as  between  DTC  and  a 
participant  using  the  Sealed  Envelope  Service,  the 
participant  shall  be  solely  responsible  for  and  shall 
bwar  any  loss,  cost,  damage,  or  expense  which  the 
participant  may  suffer  or  incur  on  account  of  or  as 
a  result  of  any  use  by  the  participant  of  the  Sealed 
Envelope  Service. 
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(B).  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's    . 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  from  DTC's 
participants  have  not  been  solicited  nor 
received  on  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section    . 
19{b)(3)(A)(iii)  of  the  Act «  and  Rule 
19b-4(f){4)^  promulgated  thereunder 
because  the  proposal  effects  a  change  in 
an  existing  service  of  DTC  that  (A)  does 
not  adversely  affect  the  safeguarding  of 
securities  or  fimds  in  the  custody  or 
control  of  DTC  or  for  which  it  is 
responsible  and  (B)  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 


inspection  and  copying  at  the  principal 
office  of  the  DTC,  All  submissions 
should  refer  to  the  File  No.  SR-DTC- 
2002-03  and  should  be  submitted  by 
June  28,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-14302  Filed  6-6-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46006;  File  No.  SR-NASD- 
2002-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  inc.,  Relating  to  Limit  Order 
Protection  and  the  Facilitation  of  Other 
Customer  Orders  on  a  Riskless 
Principal  Basis 

May  30,  2002. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),i  and  Rule  19b-4 
thereunder,  2  notice  is  hereby  given  that 
on  May  28,  2002.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  Nasdaq,  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  establish  a 
riskless  principal  customer  facilitation 
exemption  to  NASD  Interpretative 
Material  2110-2-Trading  Ahead  of 
Customer  Limit  Order  ("Manning 
Interpretation"  or  "Manning"). 
Proposed  additions  are  italicized. 

IM-2110-2.  Trading  Ahead  of  Customer 
Limit  Order 

(a)-(b)  No  Change. 


6 15  U.S.C.  7Bs(b)(3)(A)(iii). 
^17CFR240.19b-4(fl(4). 


»17CFR200.3a-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 


(c)  Exemption  for  the  Facilitation  on  a 
Riskless  Principal  Basis  of  Other 
Customer  Orders 

A  member  shall  be  exempt  from  the 
obligation  to  execute  a  customer  limit 
order  in  a  manner  consistent  with  this 
interpretation  if  such  member  engages 
in  trading  activity  to  facilitate  the 
execution,  on  a  riskless  principal  basis, 
of  another  order  from  its  customer 
(whether  its  own  customer  or  the 
customer  of  another  member)  (the 
"facilitated  order''),  provided  that  all  of 
the  following  requirements  are  satisfied: 

(1)  The  handling  and  execution  of  the 
facilitated  order  must  satisfy  the 
definition  of  a  "riskless"  principal 
transaction,  as  that  term  is  defined  in 
NASD  Rules  4632(d)(3)(B),  4642(d)(3)(B) 
and  4652(d)(3)(B): 

(2)  A  member  that  relies  on  this 
exemption  to  this  interpretation  must 
give  the  facilitated  order  the  same  per- 
share  price  at  which  the  member 
accumulated  or  sold  shares  to  satisfy 
the  facilitated  order,  exclusive  of  any 
markup  or  markdown,  commission 
equivalent  or  other  fee; 

(3)  A  member  must  submit, 
contemporaneously  with  the  execution 
of  the  facilitated  order,  a  report  as 
defined  in  NASD  Rules  4632(d)(3)(B)(ii), 
4642(d)(3)(B)(ii)  and  4652(d)(3)(B)(ii)  to 
the  Automated  Confirmation 
Transaction  Service; 

(4)  Members  must  have  written 
policies  and  procedures  to  assure  that 
riskless  principal  transactions  relied 
upon  for  this  exemption  comply  with 
NASD  Rules  4632Hi)(3)(B),  4642(d)(3)(B) 
and  4652(d)(3)(B).  At  a  minimum  these 
policies  and  procedures  must  require 
that  the  customer  order  was  received 
prior  to  the  offsetting  transactions,  and 
that  the  offsetting  transactions  are 
allocated  to  a  riskless  principal  account 
in  a  consistent  manner  and  within  60 
seconds  of  execution.  Members  must 
have  supervisory  systems  in  place  that 
produce  records  that  enable  the  member 
and  NASD  Regulation  to  accurately  and 
readily  reconstruct,  in  a  time-sequenced 
manner,  all  orders  which  a  member 
relies  in  claiming  this  exemption. 

Any  transaction  handled  by  a  member 
on  other  than  an  agency  basis  that  does 
not  satisfy  all  of  the  above  requirements 
remains  a  transaction  that,  where 
required  by  this  interpretation,  gives  rise 
to  the  obligation  to  protect  and  execute 
customer  limit  orderis).  This  exemption 
applies  only  to  the  actual  number  of 
shares  that  are  required  to  satisfy  the 
facilitated  order. 
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n.  Self-Regiilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ruie 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD's  current  Manning 
Interpretation  prohibits  market  makers 
from  trading  at  prices  equal  or  superior 
to  customer  limit  orders  they  hold 
without  executing  those  limit  orders.  In 
addition,  Nasdaq  has  adopted  price- 
improvement  standards  that  obligate 
market  makers  to  execute  held  customer 
limit  orders  unless  the  market  maker 
either  buys  at  a  price  sxifficiently  higher 
than  a  customer's  buy  order,  or  sells  at 
a  price  sufficiently  lower  than  a 
customer's  sell  order. 

Nasdaq  has  determined  to  adopt  a 
customer  facilitation  exemption  to 
Manning  that  would  exempt  from 
Manning  single-priced  riskless  principal 
transactions  done  by  market  msjcers 
who  are  buying  or  selling  securities  to 
satisfy  the  order(s)  of  other  customers. 
In  these  situations,  since  the  true 
beneficiary  of  the  market  maker's 
activity  is  another  customer,  and  not  the 
firm's  proprietary  account,  Manning 
will  be  interpreted  to  exempt  such 
trading  from  being  considered  triggering 
trades  obligating  the  market  maker  to 
protect  other  held  customer  limit 
orders.^  Additionally,  this  proposed 
exemption  addresses  some  of  the 
consequences  created  by  Manning's 
minimum  price  improvement  standard 
in  a  decimal  environment. 

To  ensure  that  market  maker 
transactions  that  will  not  trigger 
Manning  obligations  are  being  done  for 
the  ultimate  benefit  of  other  customers, 
the  customer  facilitation  exemption  will 
be  strictly  construed.  As  such,  only 
those  market  maker  trades  meeting  all  of 


'  In  this  sense,  the  exemption  is  similar  in 
purpose  and  effect  to  the  treatment  of  agency 
executions  in  IM-2110-2.  Specifically,  if  a  broker- 
dealer  executes  a  customer  order  on  an  agency 
basis,  the  firm  is  not  required  to  protect  (execute) 
other  customer  limit  orders. 


the  following  requirements  would  be 
eligible  for  an  exemption  from  Manning: 

(1)  The  handling  and  execution  of  the 
facilitated  order  must  satisfy  the  derinition  of 
a  "riskless"  principal  transaction,  as  that 
term  is  defined  in  NASD  Rules  4632(d)(3)(B). 
4642(d)(3)(B)  and  4652(d)(3)(B); 

(2)  A  member  that  relies  on  this  exemption 
to  this  intei'pretation  must  give  the  facilitated 
order  the  same  per-share  price  at  which  the 
member  accumulated  or  sold  shares  to  satisfy 
the  focilitated  order,  exclusive  of  any  markup 
or  markdown,  commission  equivalent  or 
other  fee: 

(3)  A  member  must  submit, 
contemporaneously  with  the  execution  of  the 
facilitated  order,  a  report  as  defined  in  NASD 
Rules  4632(d)(3)(B)(ii),  4642(d)(3)(B)(ii)  and 
4652(d)(3)(B)(ii)  to  the  Automated 
Confirmation  Transaction  Service; 

(4)  Members  must  have  written  policies 
and  procedures  to  assure  that  riskless 
principal  transactions  relied  upon  for  this 
exemption  comply  with  NASD  Rules 
4632(d)(3)(B),  4642(d)(3)(B)  and 
4652(d)(3)(B).  At  a  minimum  these  policies 
and  procedures  must  require  that  the 
customer  order  was  received  prior  to  the 
offsetting  transactions,  and  that  the  offsetting 
transactions  are  allocated  to  a  riskless 
principal  account  within  60  seconds  of 
execution.  Members  must  have  supervisory 
systems  in  place  that  produce  records  that 
enable  the  member  and  NASD  Regulation  to 
accurately  and  readily  reconstruct,  in  a  time- 
sequenced  manner,  all  orders  on  which  a 
member  relies  in  claiming  this  exemption. 

Non-agency  trades  not  meeting  all  of 
these  standards  would  remain  subject  to 
Manning  and  require,  upon  execution, 
the  protection  and  execution  of 
appropriate  limit  orders  in  full 
conformity  with  the  Interpretation.  This 
exemption  would  apply  only  to  the 
actual  number  of  shares  executed  by  the 
member  necessary  to  fill  the  customer 
order(s). 

In  Nasdaq's  view,  a  transaction 
meeting  these  requirements  is  closely 
akin  to  an  agency  trade  and  does  not 
materially  implicate  a  market  maker's 
proprietary  trading.  Nasdaq  notes  that 
the  Commission  in  its  recent  release 
concerning  the  availability  of  the 
Section  28(e)  safe  harbor  also 
highlighted  the  similarities  in 
compensation  transparency  provided  by 
agency  and  riskless  principal  trade 
reporting  piusuant  to  NASD  Rules 
4632(d)(3)(B),  4642(d)(3)(B),  and 
6420(d)(3)(B),  coupled  with  the 
requirements  of  Exchange  Act  Rule  10b- 
10."*  As  such,  Nasdaq  will  not  consider 
riskless  principal  trades  meeting  the 
requirements  of  the  exemption  as 
triggering  trades  for  the  market  maker's 
own  market-making  account  for 
purposes  of  Manning.  This  view  rests 
primarily  on  the  requirement  that  only 


trades  where  a  market  maker  gives  the 
customer  a  trade  price  that  reflects  the 
market  maker's  actual  cost  in  acquiring 
the  stock  be  eligible  for  the  exemption. 
This  obligation  to  trade  flat  effectively 
removes  concerns  about  a  member 
breaching  its  fiduciary  duty  to  customer 
limit  orders  that  it  holds  that  imderlie 
the  Maiming  protections  in  other 
trading  contexts.  Nasdaq  believes  that 
the  above  exemption  draws  an 
appropriate  balance  between  the 
important  customer  protections  afforded 
by  Manning  and  the  practical  needs  of 
market  participants  to  assist  other 
customers. 

As  to  the  Manning/price  improvement 
issue,  the  Maiming  rule  currently 
dictates  that  a  market  maker  does  not 
have  an  obligation  to  execute  customer 
limit  orders  if  it  trades  for  its  own 
account  for  at  least  a  minimum  amount 
more  than  the  customer  order.  The 
amount  that  a  market  maker  must  better 
a  customer's  order  depends  on  whether 
the  customer  limit  order  is  priced  at  or 
inside  the  best  bid  and  best  offer,  or 
outside  of  it.  For  limit  orders  that  are 
priced  at  or  inside  the  best  inside 
market  displayed  in  Nasdaq,  a  market 
maker  must  execute  its  trade  at  a  price 
at  least  $0.01  better  than  the  customer 
limit  order.  For  limit  orders  priced 
outside  the  best  inside  market  displayed 
in  Nasdaq,  the  market  maker  must  trade 
at  a  price  at  least  equal  to  the  next 
rounded  penny  increment  better  than 
that  customer  limit  order.  ^  Some  market 
participants  assert  that  the  operation  of 
Manning's  price  improvement  standards 
in  a  market  where  spreads  are  at  a 
peimy,  forces  them  to  accept  losses  if 
they  choose  to  both  accept  sub-penny 
orders  and  facilitate  the  execution  of 
other  customer  orders.  The  following 
example  illustrates  the  issue: 

Market  is  10.01  (bid)  to  10.02  (offer)  with 
1,000  shares  on  each  side. 

Market  Maker  A  ("MMA")  receives  limit 
order  from  Customer  #1  to  buy  1,000  shares 
@  10.0101  and,  after  rounding,  displays  it  in 
its  market  maker  quote  @10.01. 

MMA  subsequently  receives  a  market  order 
to  buy  from  Customer  #2. 

To  facilitate  the  execution  of  Customer  #2 
market  order,  MMA  sends  a  SuperSOES 
order  to  the  market  maker  or  ECN  at  the 
inside  offer  price  of  10.02  for  1,000  shares 

MMA  receives  an  execution  of  its 
SuperSOES  order,  thus  buying  1,000  shares 
at  10.02.  MMA  then  sells  to  Customer  2  at 
10.02,  and  reports  the  trade  consistent  with 
riskless  principal  trade  reporting 
requirements. 

Under  the  current  interpretation  of 
Manning,  MMA  owes  Customer  #l's 
resting  10.0101  limit  order  a  fill  since 


*  See  Securities  Exchange  Act  Release  No.  4S194 
Oanuary  2.  2002),  67  FR  6  (January  2,  2002). 


^See  Securities  Exchange  Act  Release  No.  44164 
(April  6,  2001),  66  FR  19268  (April  13,  2001). 
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MMA  sold  at  10.02  and  did  not  meet  the 
minimum  price  improvement  required 
by  the  Manning  rule  (i.e.,  .01  over 
Customer  #l's  order  to  buy  at  10.0101). 
In  effect,  MMA  has  just  bought  stock  at 
10.02  and  must  sell  that  same  amount 
of  stock  to  Customer  #1  at  10.0101  and 
thus  lose  .0099  cents  per  share  on  the 
interactions  between  these  transactions. 
Under  the  proposed  interpretation, 
MMA  would  no  longer  be  required  to 
fill  both  Customer  orders  since  MMA 
acted  as  riskless  principal  for  Customer 
#2. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
ruie  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act^  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trade;  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities;  (3) 
perfect  the  mechanism  of  a  &"ee  and 
open  market  and  a  national  market 
system;  and  (4)  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received. 

in.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (ij 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 


(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-66  and  should  be 
submitted  by  June  28,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-14299  Filed  6-6-02;  8:45  am] 

BIMJNG  0006  M1(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46016;  File  No.  SR-NASD- 
2002-71] 

Self-Regulatory  Organizationa; 
National  Aaaociation  of  Securitiea 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Extend  a  Pilot  that 
Permits  SuperSOES  To  Trade  Through 
the  Quotations  of  UTP  Exchanges  That 
Do  Not  Participate  in  the  Nasdaq 
National  Market  Execution  Service 

May  31,2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  31,  2002,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  acting  through 
its  subsidiary,  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  NASD  filed 
the  proposal  pursuant  to  section 
19(b)(3)(A)  1  of  the  Act,  and  Rule  19b- 


4(f)(6)  thereunder,^  which  renders  the 
proposal  effective  on  filing  with  the 
Commission. 3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self>Reguktory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

There  is  no  new  language.  The  pilot 
rule  language  is  as  follows: 

4710.  Participant  Obligations  in  NNMS 

(a)-{e)  No  Change. 

(f)  UTP  Exchanges. 

(i)  A  UTP  Exchange  may  voluntarily 
participate  in  the  NNMS  System 
according  to  the  approved  rules  for  the 
NNMS  System  if  it  executes  a  Nasdaq 
Workstation  Subscriber  Agreement,  as 
amended,  for  UTP  Exchanges. 

(ii)  If  a  UTP  Exchange  does  not 
participate  in  the  NNMS  System,  the 
UTP  Exchange's  quote  will  not  be 
accessed  through  the  NNMS,  and  the 
NNMS  will  not  include  the  UTP 
Exchange's  quotation  for  order 
processing  and  execution  purposes. 

(iii)  For  purposes  of  this  rule  the  term 
"UTP  Exchange"  shall  mean  any 
registered  national  securities  exchange 
that  has  unlisted  trading  privileges  in 
Nasdaq-listed  securities  pursuant  to  the 
Joint  Self-Regulatory  Organization  Plan 
Governing  the  Collection,  Consolidation 
and  Dissemination  Of  Quotation  and 
Transaction  Information  For  Exchange- 
Listed  Nasdaq/National  Market  System 
Securities  Traded  On  Exchanges  On  An 
Unlisted  Trading  Privilege  Basis 
("Nasdaq  UTP  Plan"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


"IS  U.S.C.  780-3. 


M7  CFR  200.3O-3(a)(12). 
•  15  U.S.C.  78s(b)(3)(A). 


2  17CFR240.19b-4(0(6). 

'  Nasdaq  asked  the  Commission  to  waive  the  30- 
day  operative  delay.  See  Rule  iab-t(0(6)(iii).  17 
CFR240.19b-t(f)(6)(iii). 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  filing  to  extend  until 
October  31,  2002,  a  pilot  pertaining  to 
a  change  to  NASD  Rule  4710.  which 
specifies  that  if  a  UTP  Exchange  elects 
not  to  participate  in  SuperSOES, 
SuperSOES  will  not  include  the  UTP 
Exchange's  quotation  for  order 
processing  and  execution  purposes.'* 

The  pilot  is  consistent  with  Nasdaq's 
long-standing  goal  to  improve  the 
quality  of  its  market.  Establishing 
SuperSOES  as  the  primary  platform  for 
trading  Nasdaq-listed  securities  is  a 
critical  step  in  that  respect.  Nasdaq's 
successful  implementation  of 
SuperSOES  has  significantly  improved 
■The  Nasdaq  Stock  Market.  In  particular, 
Nasdaq's  initial  assessment  based  on 
preliminary  data  shows  that  SuperSOES 
orders  are  processed  quickly,  enjoy  high 
fill  rates,  and  execute  at  the  ciirrent 
market  price.  Moreover,  neither 
SuperSOES  nor  the  pilot  has  had  a 
significant  negative  impact  on  spreads, 
depth  or  volatility.  The  ease  with  which 
the  market  reopened  on  September  17, 
2001,  appears  to  be  directly  connected 
to  the  efficiency  of  SuperSOES.  In 
addition,  the  Chicago  Stock  Exchange 
("CHX")  and  the  Boston  Stock  Exchange 
participate  in  SuperSOES.^ 

While  SuperSOES  is  improving  the 
operation  of  The  Nasdaq  Stock  K^ket, 
Nasdaq  has  identified  an  area  of  concern 
that  it  believes  must  be  addressed 
immediately  to  ensure  the  smooth 
functioning  of  the  Nasdaq  system. 
Specifically,  if  a  UTP  Exchange  chooses 
to  access  Nasdaq  but  does  not  accept 
automatic  executions  through 
SuperSOES,  there  is  a  potential  for 
queuing  in  the  system  that  could  disrupt 
and  slow  the  market,  when  that 
exchange  is  alone  at  the  best  quote  in 
The  Nasdaq  Stock  Market.  To  improve 
the  trading  environment  for  all  of 
Nasdaq's  market  participants,  and  to 
avoid  potential  significant  market 
disruptions,  Nasdaq  is  proposing  to 
modify  SuperSOES  to  remove  non- 
automatic  execution  UTP  Exchanges 
from  the  SuperSOES  execution  and 
order  processing  function. 

Background.  On  January  14,  2000,  the 
Commission  approved  a  rule  change  to 


establish  the  Nasdaq  National  Market 
Execution  System  ("NNMS")  and  to 
modify  Nasdaq's  SelectNet  Service  with 
respect  to  Nasdaq  National  Market 
seciuities  ("NNM").e  On  July  30,  2001, 
NNMS  and  the  changes  to  SelectNet 
were  implemented  for  all  NNM  issues. 
As  approved  and  implemented,  Nasdaq 
market  participants  can  use  two  systems 
to  trade  NNM  issues:  a  reconfigiu^d 
Small  Order  Execution  System 
("SOES")— the  NNMS— and  a 
reconfigured  SelectNet  system. 
SuperSOES  is  an  automated  execution 
system  that  allows  the  entry  of  orders 
for  up  to  999,999  shares.^  By  removing 
the  size  and  capacity  restrictions  from 
its  principal  automatic  execution 
system,  Nasdaq  intended  for  most  of  the 
orders  executed  through  Nasdaq's 
systems  to  migrate  to  SuperSOES. 
Consistent  with  that  approach,  access  to 
SelectNet  was  limited  to  certain  types  of 
non-liability  orders  that  require 
negotiation  with  the  receiving  market 
participant.^ 

As  was  the  case  with  SOES,  Nasdaq 
market  makers  are  required  to 
participate  in  SuperSOES  and, 
therefore,  to  accept  automatic  execution 
against  their  displayed  quotations. 
However,  UTP  Exchanges  are  not 
required  to  accept  automatic  executions. 
Whereas  Nasdaq  can  require,  by  rule, 
that  its  member  ECNs  provide 
immediate  response  to  an  inbound 
SelectNet  order,  it  has^  no  authority  to 
extend  that  requirement  to  a  UTP 
Exchange.  As  a  result,  when  a  UTP 
Exchange  is  alone  at  the  best  bid/best 
offer  for  a  particular  security,  and  that 
UTP  Exchange  is  only  accessible  via 
telephone,  SuperSOES  will  stop 
processing  orders  in  that  security  and 
will  hold  those  orders  in  queue  for  up 
to  90  seconds. 

This  pause  serves  two  purposes.  First, 
it  provides  a  Nasdaq  market  participant 
the  opportunity  to  contact  the  UTP 
Exchange,^  but  at  the  risk  of  substantial 


*  The  temporary  approval  of  the  pilot  expires  May 
31.  2002.  See  Exchange  Act  Release  No.  45496 
(March  1.  2002),  67  FR  10785  (March  8.  2002). 

^  In  July  2001 .  the  Commission  approved  a  rule 
change  to  permit  UTP  Exchanges  to  participate  on 
a  voluntary  basis  in  SuperSOES.  See  Exchange  Act 
Release  No.  44526  (July  6,  2001),  66  FR  36814  (July 
13,  2001). 


■See  Exchange  Act  Release  No.  42344  (January 
14,  2000).  65  FR  3987  (January  25.  2000). 

'  SOES  was  limited  to  small  agency  orders  for 
customers. 

*  As  originally  proposed,  market  participants 
were  permitted  to  enter  into  the  modiSed  SelectNet 
only:  (1)  those  orders  that  specify  a  minimum 
acceptable  quantity  for  a  size  that  is  at  least  100 
shares  greater  than  the  posted  quote  of  the  receiving 
market  participant;  or  (2)  AU-or-None  orders  that 
are  at  least  100  shares  in  excess  of  the  displayed 
bid/offer  size.  Since  the  original  proposal,  the  SEC 
has  also  approved  the  entry  of  non-liability, 
inferior-priced  orders  through  SelectNet. 

"The  Cinciruiati  Stock  Exchange  does  not 
participate  in  any  Nasdaq  market  systems.  Instead, 
consistent  with  The  Joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  Of  Quotation  and 
Transaction  Information  For  Exchange-Listed 
Nasdaq/National  Market  System  Securities  Traded 


queuing  of  market  and  marketable  limit 
orders  for  that  security  as  the  Nasdaq 
market  participant  awaits  a  response  to 
its  order.  Second,  it  enables  a 
SuperSOES  market  participant  (i.e., 
market  maker,  Full  Participant  ECN,  or 
participating  UTP  Exchange)  to  join  the 
current  best  bid/best  offer  or  create  a 
new  best  bid/best  offer,  i" 

If,  after  90  seconds,  a  SuperSOES 
market  participant  does  not  join  the 
current  best  bid/best  offer,  and  the  UTP 
Exchange  does  not  move  its  quote, 
SuperSOES  returns  the  orders  that  are 
in  queue  and  the  system  shuts  down  for 
that  security.  The  system  will  only 
resume  once  the  UTP  Exchange  moves 
its  quote  away  from  the  inside.  ^^  Nasdaq 
believes  that  such  delays  will  adversely 
affect  Nasdaq's  ability  to  ensure  the 
proper  functioning  of  its  market  through 
a  major  Nasdaq  market  system,  and  to 
enable  market  participants  to  obtain 
executions  for  their  customers. 

SuperSOES  increases  the  speed  of 
executions  and  improves  the  access  of 
all  market  participants  to  the  full  depth 
of  a  security's  trading  interest.  The 
volume  and  speed  at  which  trading 
occurs  in  Nasdaq  have  increased 
dramatically  from  when  SuperSOES 
was  first  proposed  nearly  two  and  a  half 
years  ago.  Market  participants  demand 
and  require  the  ability  to  access 
liquidity  at  the  best  prices 
instantaneously.  Because  Nasdaq  cannot 
compel  UTP  Exchanges  to  provide  an 
automated,  immediate  response  to 
outbound  Nasdaq  orders,  f4asdaq  must 
be  able  to  trade  through  the  quotations 
of  UTP  Exchange  participants  that  do 
not  participate  in  Nasdaq  via  automatic 
execution. 

Proposed  Amendment.  To  address 
these  problems,  Nasdaq  proposed,  and 
the  Commission  approved,  a  pilot  to 
amend  NASD  Rule  4710  to  require  that 
UTP  Exchanges  that  choose  to  trade 
Nasdaq  securities  through  Nasdaq 
market  systems  either  participate  fully 


On  Exchanges  On  An  Unlisted  Trading  Privilege 
Basis  (the  "Nasdaq  UTP  Plan")  it  provides 
telephone  access  to  its  quotes. 

•"  This  pause  occurs  because  the  quotes  of  UTP 
Exchanges  and  Order  Entry  ECNs  are  not  accessible 
through  SuperSOES,  but  only  through  the  order- 
delivery  portion  of  the  system. 

<  *  To  illustrate,  assume  CHX  does  not  participate 
in  SuperSOES  and  is  alone  at  the  current  best  bid 
of  $20  for  1000  shares  of  ABCD.  MMA  enters  an 
order  into  SuperSOES,  and  MMB  directs  (or 
preferences)  1,000  shares  via  SelectNet  to  CHX.  If 
no  other  market  maker  or  Full  Participant  ECN  joins 
the  current  best  bid  of  S20,  SuperSOES  stops 
processing  orders  in  ABCD  for  90  seconds.  CHX 
waits  2  minutes  before  responding  to  MMB's 
preferenced  SelectNet  liability  order  either  by 
filling  or  declining  the  order.  (This  delay  could 
occur  if  there  are  equipment  problems  at  CHX,  in 
Nasdaq,  or  both.)  The  result  is  that  the  market  in 
ABCD  effectively  is  held  up  for  2  minutes  and 
SuperSOES  is  shut  oR^  for  ABCD  (after  90  seconds.) 


Federal  Regigter/Vol.  67,  No.  110/Friday.  June  7,  2002/Notices 


39459 


in  the  automatic  executions  through 
SuperSOES,  or  have  their  quotations 
removed  from  the  SuperSOES  execution 
and  order  processing  functionality. 
Specifically,  if  a  UTP  Exchange  elects 
not  to  participate  in  SuperSOES, 
SuperSOES  will  trade  through  the  UTP 
exchange's  quote.  This  will  prevent  a 
UTP  Exchange  that  is  not  otherwise 
accessible  via  SuperSOES  from 
effectively  shutting  down  the  market  in 
that  security. ^2 

UTP  Exchanges  that  choose  this 
option  would  be  accessible  by  telephone 
as  contemplated  in  the  Nasdaq  UTP 
Plan, 13  or  via  a  mutually  agreed-upon 
alternative  bilateral  link  created  by  the 
UTP  Exchange.  i*»  Nasdaq  welcomes  the 
opportunity  to  explore  the  possibility  of 
bilateral  linkages,  which  Nasdaq 
anticipates  could  be  formed  via  separate 
agreement  between  Nasdaq  and  the 
exchange(s). 

Nasdaq  proposed  the  pilot  for  a 
number  of  reasons.  First,  signi§cant 
changes  in  market  conditions  have 
resulted  in  the  need  for  Nasdaq,  via 
SuperSOES,  to  increase  the  speed  of 
executions  and  improve  the  access  of  all 
market  participants  to  the  full  depth  of 
a  security's  trading  interest.  The  volume 
and  speed  at  which  trading  occurs  in 
Nasdaq  have  increased  dramatically 
since  SuperSOES  was  first  proposed 
nearly  two  and  a  half  years  ago.  Market 
participants  demand  and  require  the 
ability  to  access  liquidity  at  the  best 
prices  instantaneously.  SuperSOES  is  a 
significant  improvement  over  prior 
Nasdaq  execution  systems,  and  has 
become  the  backbone  of  Nasdaq's 
marketplace  by  providing  market 
participants  with  a  more  efficient 
trading  platform  as  evidenced  by  faster 
executions,  higher  fill  rates,  larger 
orders,  and  prices  at  the  best  bid  or  best 
offer. 

Nasdaq  wants  to  ensure  that  the 
market  in  a  particular  security  does  not 
shut  down — thereby  harming  investors 
and  the  market — if  there  is  em 
unresponsive  UTP  Exchange  setting  the 
current  best  bid/best  offer  for  that 
security.  Nasdaq  recognizes  the 


"The  Nasdaq  UTP  Plan  governs  the  trading  of 
Nasdaq-listed  secuiities  pursuant  to  unlisted 
trading  privileges.  Subsection  (b)  of  Section  IX  of 
the  Nasdaq  UTP  Plan  states,  in  pertinent  part,  that 
Plan  participants  "shall  have  direct  telephone 
access  to  the  trading  desk  of  each  Nasdaq  market 
participant  in  each  [ejligible  [sjecurity  in  which  the 
(p)articipant  displays  quotations."  See  Section  IX, 
Market  Access,  of  the  Nasdaq  UTP  Plan. 

13  We  note  that  this  currently  is  the  method  that 
the  Cincinnati  Stock  Exchange  has  elected  to  use  for 
trading  Nasdaq  securities  under  the  Nasdaq  UTP 
Plan. 

'*  This  proposal  would  not  preclude  a  UTP 
Exchange  from  forming  a  link  with  Nasdaq  outside 
Nasdaq's  market  system  or  the  parameters  of  an 
NMS  plan. 


importance  of  maintaining  price  priority 
and  ensuring  that  market  participants 
receive  the  best  possible  price  in  the 
market.  As  such,  SuperSOES  was 
originally  designed  not  to  trade  through 
the  best  quote  that  appears  in  the 
Nasdaq  montage.  However,  that  premise 
assumed  all  quotes  would  be 
immediately  accessible.  ^^  SuperSOES 
must  be  able  to  continue  operating 
when  a  particular  quote  is  not  accessible 
by  market  participants.  To  that  end.  if 
a  UTP  Exchange  chooses  not  to 
participate  in  SuperSOES,  and  that  UTP 
Exchange  sets  the  inside  bid  or  ask. 
Nasdaq  will  enable  SuperSOES  not  to 
include  that  UTP  Exchange's  quotation 
for  order  processing  and  execution. 

Participation  in  SuperSOES  by  a  UTP 
Exchange  is  a  voluntary  action  by  each 
exchange.  Nasdaq  is  not  obligated  to 
provide  UTP  Exchanges  with  access  to 
any  of  Nasdaq's  proprietary  systems. 
Nasdaq's  volimtary  action,  designed  to 
improve  efficiency  and  maintain  an 
orderly  market,  should  not  become  an 
opportunity  for  a  Nasdaq  competitor  to 
harm  the  ability  of  Nasdaq  to  improve 
its  markets. 

Overall,  Nasdaq  believes  it  was 
appropriate  to  alter  the  terms  under 
which  a  UTP  Exchange  participates  in 
The  Nasdaq  Stock  Market  to  address  all 
of  the  concerns  described  in  this 
proposal.  For  the  same  reasons,  it  is 
important  to  continue  the  pilot  program 
to  preserve  the  status  quo  as  additional 
UTP  Exchanges  prepare  to  commence 
trading  Nasdaq  securities. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act,^^  in  that  the  proposal  is  designed 
to  facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  In  particular,  Nasdaq 
believes  that  modifying  SuperSOES  to 
trade  through  quotations  of  non- 
automatic  execution  UTP  Exchanges  is 
necessary  for  the  fair  and  orderly 
operation  of  The  Nasdaq  Stock  Market 
by  helping  to  reduce  the  potential  for 
order  queuing  or  for  system  stoppages, 
when  a  UTP  Exchange's  quote  is 


>»  Order  Entry  ECNs  are  not  subject  to  inbound 
automatic  executions  in  SuperSOES.  However,  as 
NASD  members.  Order  Entr>'  ECNs  are  subject  to 
NASD  Rules  and  the  enforcement  and  disciplinary 
powers  granted  therein.  As  non-members,  UTP 
Exchanges  are  not  subject  to  the.same  regulatory 
infrastructure. 

"15U.S.C.  78o-3(b)(6). 


inaccessible  and  is  alone  at  the  best  bid 
or  best  offer. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  '^  and  Rule  19b-4(0(6). 
thereunder.'*  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  finds  good 
cause  to  waive  both  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay,  because  the  waivers  are 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
permit  the  NASD  pilot  to  continue  in 
operation  without  interruption.  Nasdaq 
states  that  the  pilot  reduces  the 
potential  for  a  shut  down  in  Nasdaq's 
automatic  execution  systems.  Up  to 
three  additional  securities  exchanges 
plan  to  begin  trading  Nasdaq  securities 
within  several  months.  Nasdaq's 
inability  to  maintain  the  status  quo 
during  that  period  would  create 
unnecessary,  harmful  uncertainty.  For 
these  reasons,  the  Commission  finds 
good  cause  to  waive  both  the  5-day  pre- 


"ISU.S.C.  78s(b)(3)(A). 
'•17CFR240.19b-4(f)(6). 
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filing  requirement  and  the  30-day 
operative  date.'^  , 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witliheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  cop)ring  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-71  and  should  be 
submitted  by  June  28,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Jill  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  02-14303  Filed  6-&-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«lMM  No.  34-46005;  HI*  No.  SR-OCC- 
2001-09] 

S«lf-R«gulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Rling  of  a  Proposed  Rule  Change 
Regarding  Access  to  The  Option 
Clearing  Corporation's  Information  and 
Data  Systems  Via  Electronic  Means 

May  30,  2002. 

Pixrsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  1,  2001,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  April  23,  2002, 
amended  the  proposed  rule  change  as 


described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC's  Rules  regarding  access  to 
its  information  and  data  systems  via 
electronic  means. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Cturently,  OCC  Rules  support  on-line 
data  entry  and  data  retrieval,  but  these 
provisions  are  limited  solely  to  direct 
access  via  on-line  terminals.  OCC  is  in 
the  process  of  developing  a  new 
clearance  and  settlement  system  to 
replace  its  existing  system.  ^  The  new 
system  will  support  internet  access  at  a 
clearing  member's  election.  The 
proposed  rule  change  would  add  the 
definition  of  "electronic  data  entry," 
which  wotild  be  broken  down  into 
"electronic  data  entry"  and  "electronic 
data  retrieval,"  to  Rule  101  to  provide 
a  more  flexible  and  broader  description 
of  electronic  means  to  communicate 
with  clearing  members."* 


"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(fl. 

"17  CFR  200.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 


'  The  Commission  has  modified  parts  of  these 
statements. 

^  As  previously  reported  to  the  Commission.  OCC 
is  developing  a  new  clearance  and  settlement 
system  known  as  ENCORE  to  replace  its  existing 
system.  INTRACS.  OCC's  implementation  strategy 
is  to  replace  INTRACS  on  a  modular  basis  with  new 
development  code  modules  replacing  targeted 
pieces  of  INTRACS  which  will  then  be 
"decommissioned".  Newly  developed  and  installed 
code  will  interface  with  remaining  portions  of 
INTRACS  until  the  old  system  is  completely 
replaced. 

*  Under  the  proposal,  "electronic  data  entry" 
would  be  defined  as  the  transmission  by  a  clearing 
member  to  OCC  via  electrqnic  means  of  reports, 
notices,  instructions,  data,  or  other  items. 
"Electronic  data  retrieval"  would  be  defined  as  the 
retrieval  by  a  clearing  member  via  electronic  means 


The  proposed  nile  change  would  also 
eliminate  outdated  provisions  that 
require  clearing  members  to  send 
representatives  to  access  lock  boxes  to 
obtain  papers  and  documents 
distributed  by  OCC  and  would  clarify 
the  manner  in  which  clearing  members 
exchange  information  with  OCC.  Under 
the  proposed  rule  change.  Rules  205 
("Submission  of  Items  to  Corporation 
(OCC)")  and  206  ("Retrieval  of  Items 
from  Corporation  [OCC)")  would  require 
that  a  clearing  member  submit  and 
retrieve  instructions,  notices,  reports, 
data,  and  other  items  via  electronic  data 
entry  or  electronic  data  retrieval  unless 
otherwise  prescribed  by  OCC.  Rules  205 
and  206  would  also  provide  that  such 
electronic  transmissions  would 
constitute  valid  "writings"  for  purposes 
of  applicable  law.  In  the  event  unusual 
or  imforeseen  conditions  prevent  a 
clearing  member  bom  submitting  or 
retrieving  such  items  electronically, 
OCC  would  retain  discretion  to 
designate  alternative  means  or  to  extend 
any  applicable  time  cut-off  times  as  may 
be  deemed  reasonable,  practicable,  and 
equitable  imder  the  circiunstances. 

The  proposed  rule  change  would 
amend  Rule  208  ("Reports  by  the 
Corporation  [OCC]")  to  provide  clearing 
members  with  the  ability  to  notify  OCC 
via  facsimile  or  e-mail  of  any  errors 
contained  in  reports  made  available  by 
OCC. 

Under  the  proposed  rule  change,  a 
new  Rule  212  ("Security  Measures") 
would  set  forth  the  obligations  of 
clearing  members  to  comply  with 
security  measures  implemented  by  OCC, 
including  access  codes  and 
authorization  stamps.  Under  Rule  212,  a 
clearing  member  would  be  boimd  by 
submissions  made  using  a  current 
access  code  or  authorization  stamp. 

Finally,  the  proposed  rule  change 
would  make  conforming  changes  to 
Interpretations  and  Policies  under  Rules 
801  ("Exercise  of  Options")  and  1606A 
("Alternative  Settlement  Procedures") 
to  delete  references  to  "on-line  data 
entry"  and  to  replace  those  references 
with  the  newly  defined  "electronic  data 
entry."  Interpretations  and  Policies  .01 
under  Rule  801  also  would  be  amended 
to  accurately  reference  amended  Rule 
205  relating  to  the  extension  of  cut-off 
times  in  the  event  of  imusual  or 
unforeseen  conditions. 

Attached  as  Exhibit  B  to  the  proposed 
rule  change  is  the  "Supplement  to  the 
Agreement  for  OCC  Services  for  Internet 
Access"  proposed  to  be  entered  into 
between  OCC  and  its  clearing  members. 
OCC  is  developing  a  front-end  portal 


of  reports,  notices,  instructions,  data,  and  other 
items  made  available  by  OCC. 
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called  MyOCC  that  will  provide  a 
imified  access  point  from  which 
clearing  members  will  be  able  to  obtain 
information  from  various  applications 
contained  within  MyOCC  for  which  the 
clearing  member  is  authorized  to  have 
access.  Access  to  MyOCC  will  be 
available  to  clearing  members  through 
the  internet,  existing  enhanced  clearing 
member  interface  terminals,  or 
dedicated  leased  lines.  To  the  extent 
clearing  members  elect  to  access  OCC's 
information  and  data  systems  through 
internet  connections,  the  Supplement 
specifies  requirements  relating  to  access 
codes,  registration,  authorization,  and 
security. 

This  Supplement  is  structured  to  fit 
within  OCC's  existing  framework  of  the 
"Agreement  for  OCC  Services''.^ 
Provisions  of  the  Supplement,  which 
are  generally  self-explanatory,  describe 
the  respective  responsibilities  of  the 
clearing  member  and  OCC.  Section  1 
describes  the  scope  of  information  and 
data  systems  that  will  be  made  available 
through  the  internet.  Section  2  creates  a 
requirement  on  the  part  of  the  clearing    ' 
member  to  maintain  a  backup 
commimication  chaimel  as  a  means  to 
obtain  access  to  OCC's  information  and 
data  systems.  Sections  3  and  4  set  forth 
criteria  relating  to  the  right  to  use 
internet  access.  Section  5  allocates 
responsibility  relating  to  the 
confidentiality  and  seciuity  of  access 
codes.  That  section  also  requires  the 
clearing  member  to  provide  information 
as  may  be  necessary  to  register  its 
authorized  users  for  internet  access  and 
to  maintain  its  own  equipment.  Section 
5  also  requires  the  clearing  member  to 
represent  and  warrant  that  it  is 
authorized  to  obtain  internet  access  on 
behalf  of  a  managed  clearing  member. 
Sections  6  through  9  set  forth  further 
rights  and  responsibilities  of  the  parties 
including  limitations  on  liability, 
indemnification,  and  termination 
provisions,  etc.  Section  10  discloses  that 
OCC  may  monitor  the  use  of  internet 
access  to  ensure  compliance  with  the 
Supplement.  Section  11  contains 
general  terms  including  interpretation, 
severability,  waiver,  survival,  and 
governing  law. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act 
because  it  promotes  new  data 
processing  and  communications 
techniques  resulting  in  more  efficient, 
effective,  and  safe  procedures  for 
clearance  and  settlement  activities. 


'  See  Securities  Exchange  Act  Release  No.  21015, 
49  FR  23971  (June  4, 1984)  (File  No.  SR-OCC:-64- 
7i  for  the  text  of  the  Agreement  for  OCC  Services. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's. 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,- and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2001-09 
and  should  be  submitted  by  June  24, 
2002. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-14298  Filed  &-6-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45993;  File  No.  SR-OCC- 
2002-05] 

Self-Regulatory  Organlzatlona;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectlveneaa 
of  a  Proposed  Rule  Change  Relating  to 
Closing  Values  for  Indsx  Options 

May  29,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  4,  2002,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC's  Rule  1804  to  authorize 
OCC  if  it  caimot  obtain  a  closing  value 
for  an  imderlying  index  on  the  last 
trading  day  before  expiration  to  fix  a 
closing  price  for  an  index  for  exercise  by 
exceptions  purposes  on  whatever  basis 
it  deems  appropriate,  including  using 
the  most  recent  index  value  available. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


•17CFR200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 

■'  The  Commission  has  modified  parts  of  these 
statements. 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OCC  proposes  amend  the  term 
"ciosmg  price"  as  defined  in  Rule  1804, 
which  sets  forth  the  "exercise  by 
exception"  processing  procedure  for 
index  options.  Exercise  by  exception  is 
the  procedure  by  which  options  that  are 
in  the  money  at  expiration  by  more  than 
a  specified  amount  are  exercised  unless 
the  clearing  member  carrying  the 
position  directs  otherwise  and  options 
that  are  in  the  money  by  less  than  the 
specified  amoimt  are  not  exercised 
unless  the  carrying  clearing  member 
directs  otherwise.  An  option  is 
considered  in  the  money  for  exercise  by 
exception  processing  if  the  "closing 
price"  of  the  imderlying  interest  at 
expiration  is  more  (in  the  case  of  a  call) 
or  less  (in  the  case  of  a  put)  than  the 
option's  exercise  price. 

The  term  "closing  price"  ^  is  defined 
for  imderlying  securities  by  Rule  805 
and  for  underlying  indexes  by  Rule 
1804.  Ride  805  generally  sets  forth 
OCC's  expiration  date  exercise 
procedures,  including  exercise  by 
exception  rules  for  equity  options.  In 
1999,  Rule  805  was  amended  to  provide 
that  if  an  underlying  security  did  not 
trade  on  its  primary  market  on  the  last 
trading  day  before  expiration  or  if  it  did 
trade  but  OCC  was  imable  to  obtain  a 
closing  price,  OCC  could  choose  to 
exercise  its  discretion  to  fix  a  closing 
price  on  whatever  basis  it  deemed 
appropriate  including  using  the  last  sale 
price  on  the  most  recent  trading  day  for 
which  a  price  was  available.^  However, 
no  parallel  change  was  made  to  Rule 
1804. 

If  there  is  no  reported  closing  value 
for  an  underlying  index  on  the  last 
trading  day  before  expiration,  there  is 
no  "closing  price"  for  that  index  for 
exercise  by  exception  purposes.  This 
result  could  create  operational  problems 
for  clearing  members  and  other 
securities  firms  whose  customer 
agreements  contain  provisions  that 
expiring  options  will  be  exercised  only 
if  OOC's  closing  price  for  the  underlying 
interest  exceeds  (in  the  case  of  a  call)  or 
is  less  than  (in  the  case  of  a  put)  the 
exercise  price  by  the  OCC  specified 
threshold  (imless  a  customer  instructs 
otherwise).  Accordingly,  the  proposed 


'The  closing  price  of  an  underlying  equity  is 
nonnally  the  last  reported  sale  price  on  the  OCX> 
designated  primary  market  on  the  last  trading  day 
before  expiration.  The  closing  price  of  an  index  is 
the  index  level  at  the  close  of  trading  on  the  last 
trading  day  before  expiration. 

*  Securities  Exchange  Act  Release  No.  41089 
(February  23, 1999),  64  FR  10051  (File  No.  SR- 
(XX-98-14]. 


modifications  to  Rule  1804  authorize 
OCC  to  fix  a  "closing  price"  for  an 
underlying  index  on  whatever  basis  it 
deems  appropriate  (including  using  the 
most  recent  index  value  available)  if  a 
closing  value  is  not  reported  to  or 
obtainable  by  OCC  on  the  trading  day 
preceding  expiration.  This  change  gives 
OCC  the  same  authority  to  fix  a  closing 
price  for  index  options  as  it  has  for 
equity  options  imder  Rule  805. 

OOC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  section  1 7 A  of  the 
Act  because  it  promotes  the  prompt 
clearance  and  settlement  of  expiring 
index  options. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  EfiGectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Acts  and  Rule  19b- 
4(f)(1)  ^  promulgated  thereunder 
because  the  proposal  constitutes  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of 
OCC.  At  any  time  within  sixty  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofiice  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2002-05 
and  should  be  submitted  by  June  28, 
2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-14300  Filed  6-6-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Notice  of  Sale  of  BusinoM  and 
Disaater  Aaaiatance  Loana 

agency:  Small  Business  Administration. 
ACHON:  Notice  of  sale  of  Business  and 
Disaster  Assistance  Loans — Loan  Sale 
#6. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Small  Business 
Administration  (SBA)  to  sell 
approximately  30,000  secured  and 
unsecured  business  and  disaster 
assistance  loans,  (collectively  referred  to 
as  the  Loans).  The  total  impaid 
principal  balance  of  the  Loans  is 
approximately  $690  million.  This  is  the 
sixth  sale  of  loans  originated  under  the 
SBA's  Business  Loan  Programs  and  the 
fifth  sale  of  Disaster  Assistance  Loans 
(both  business  and  home  loans).  SBA 
previously  guaranteed  some  of  the 
Loans  under  various  sections  of  the 
Small  Business  Act,  as  amended,  15 
U.S.C.  695  et  seq.;  however,  any  SBA 
guarantees  have  been  paid  and  no  SBA 
guaranty  is  available  tp  the  successful 
bidder  in  this  sale.  The  majority  of  the 
Loans  were  originated  and  are  serviced 
by  SBA.  The  collateral  for  the  secured 
Loans  includes  commercial  and 
residential  real  estate  and  other  business 
and  personal  property  located 
nationwide.  "This  notice  also 
simimarizes  the  bidding  process  for  the 
Loans. 


'  15  U.S.C.  788(b)(3)(AMa). 
•  17  cm  240.19b-t(f)(2). 


'  17  CFR  20O.3O-3(a)(12). 
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DATES:  The  Bidder  Information  Package 
is  scheduled  to  be  available  to  qualified 
bidders  as  of  June  5,  2002.  The  Bid  Date 
is  scheduled  for  August  6,  2002,  and 
closings  are  scheduled  to  occur  between 
August  15  and  August  31,  2002.  These 
dates  are  subject  to  change  at  SBA's 
discretion. 

ADDRESSES:  Bidder  Information 
Packages  will  be  available  from  the 
SBA's  Transaction  Financial  Advisor, 
Cushman  &  Wakefield,  Inc.  (C&W). 
Bidder  Information  Packages  will  only 
be  made  available  to  parties  that  have 
submitted  a  completed  and  executed 
Confidentiality  Agreement  and  Bidder 
Qualification  Statement  and  have 
demonstrated  that  they  are  qualified 
bidders.  The  Confidentiality  Agreemept 
and  Bidder  Qualification  Statement  are 
available  on  the  SBA  website  at  http:// 
www.  sba  .gov/assets/curren  tsale/ 
sale6.html  or  by  calling  the  SBA  Loan 
Sale  #6  Center  toll-fi«e  at  (866)  822- 
6102.  The  completed  and  executed 
Confidentiality  and  Bidder  Qualification 
Statement  can  be  sent  to  the  attention  of 
Paul  Badamo,  SBA  Loan  Sale  #6,  by 
either  fax,  at  (202)  293-9049,  or  by  mail, 
to  Cushman  &  Wakefield,  1801  K  Street. 
NW.  Suite  1100-L.  Washington,  DC 
20006. 

The  Due  Diligence  Facility  is 
scheduled  to  open  on  June  10.  2002  and 
will  close  on  August  5,  2002.  These 
dates  are  subject  to  change  at  SBA's 
discretion. 

FOR  FURTHER  INFORMATION  CONTACT:  Mel 

O.  Bradbum,  Program  Manager,  Small 
Business  Administration,  409  Third 
Street,  SW,  Washington,  DC  20416:  202- 
205-2415.  This  is  not  a  toll  free  number. 
Hearing  or  speech-impaired  individuals 
may  access  this  number  via  TDD/TTY 
by  calling  the  Federal  Information  Relay 
Service's  toll-free  number  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  SBA 
intends  to  sell  approximately  30,000 
secured  and  unsecured  business  and 
disaster  assistance  loans,  collectively 
referred  to  as  the  "Loans".  The  Loans 
include  performing,  sub-performing  and 
non-performing  loans.  The  Loans  will 
be  ofiiered  to  qualified  bidders  in  pools 
or  blocks  that  will  be  based  on  such 
factors  as  performance  status,  collateral 
status,  collateral  type  and  geographic 
location  of  the  collateral.  A  list  of  the 
Loans,  loan  pools,  pool  descriptions, 
blocks  and  block  descriptions  is 
contained  in  the  Bidder  Information 
Package.  SBA  will  offer  interested 
persons  an  opportunity  to  bid 
competitively  on  loan  pools  and/or 
blocks,  subject  to  conditions  set  forth  in 
the  Bidder  Information  Package.  SBA 


shall  use  its  sole  discretion  to  evaluate 
and  determine  wiiming  bids.  No  loans 
will  be  sold  individually.  The  Loans  to 
be  sold  are  located  throughout  the 
United  States  as  well  as  Puerto  Rico  and 
the  U.S.  Virgin  Islands. 

The  Bidding  Process:  To  ensure  a 
uniform  and  fair  competitive  bidding 
process,  the  terms  of  sale  are  not  subject 
to  negotiation.  SBA  will  describe  in 
detail  the  procedure  for  bidding  on  the 
Loans  in  the  Bidder  Information 
Package,  which  will  include  a  non- 
negotiable  loan  sale  agreement  prepared 
by  SBA  ("Loan  Sale  Agreement"), 
specific  bid  instructions,  as  well  as 
pertinent  loan  pool  and  block 
information  such  as  total  outstanding 
impaid  principal  balance,  interest  rate, 
maturity  term,  aggregate  payment 
history  and  collateral  information 
including  geographic  location  and  type. 
The  Bidder  Information  Package  also 
includes  CDs  that  contain  information 
pertaining  to  the  Loans. 

The  Bidder  Information  Package  will 
be  available  approximately  9  weeks 
prior  to  the  Bid  Date.  It  contains 
procedure»,for  obtaining  supplemental 
information  about  the  Loans.  Any 
interested  party  may  request  a  copy  of 
the  Bidder  Information  Package  by 
sending  a  written  request  together  with 
a  duly  executed  Confidentiality 
Agreement  and  a  Bidder  Qualification 
Statement  to  the  address  specified  in  the 
ADDRESSES  section  of  this  notice. 

Prior  to  the  Bid  Date,  a  Bidder 
Information  Package  Supplement  will 
be  mailed  to  all  recipients  of  the  original 
Bidder  Information  Package.  It  will 
contain  the  final  list  of  loans  included 
in  Sale  #6  and  any  final  instructions  for 
the  sale. 

Deposit  and  Liquidated  Damages: 
Each  bidder  must  submit  a  deposit  as 
specified  in  the  Bidder  Information 
Package.  If  a  successful  bidder  fails  to 
close  within  the  time  period  specified  in 
the  Loan  Sale  Agreement,  SBA  will 
retain  the  deposit  as  liquidated 
damages. 

Due  Diligence  Facility:  The  bidder 
due  diligence  period  begins  on  June  10, 
2002.  During  the  bidder  due  diligence 
period,  qualified  bidders  may,  for  a  non- 
refundable assessment  of  $1,000  US 
dollars,  review  all  asset  file  documents 
that  have  been  imaged  onto  a  database 
by  visiting  the  due  diligence  facility 
located  at  499  South  Capital  Street,  SW, 
Suite  300;  Washington,  DC  20003  and/ 
or  via  remote  access  as  well  as  receive 
the  due  diligence  CDs.  Bidders  may 
request  only  the  due  diligence  CDs  that 
contain  substantial  due  diligence 
materials  such  as  loan  payment  history 
and  updated  third  party  reports  and 
visit  the  due  diligence  facility  for  a  non- 


refimdable  assessment  of  $500  US 
dollars. 

Specific  instructions  for  ordering 
information  in  electronic  format  or 
making  an  appointment  to  visit  the  due 
diligence  facility  are  included  in  the 
Bidder  Information  Package  and  on  the 
SBA  website  (http://www.sba.gov/ 
assets/curren  t_sale/sale6.h  tml) . 

SBA  Reservation  of  Rights:  SBA 
reserves  the  right  to  add  or  remove  loans 
from  the  sale  as  set  forth  in  the  Bidder 
Information  Package. 

SBA  also  reserves  the  right  to 
terminate  this  sale  in  whole  or  in  part 
at  any  time. 

SBA  reserves  the  right  to  use  its  sole 
discretion  to  evaluate  and  determine 
winning  bids.  SBA  also  reserves  the 
right  in  its  sole  discretion  and  for  any 
reason  whatsoever  to  reject  any  and  all 
bids. 

SBA  reserves  the  right  to  conduct  a 
"best  and  final"  roimd  of  bidding  in 
which  bidders  will  be  given  the 
opportimity  to  increase  their  bids.  A 
best  and  final  round  shall  not  be 
construed  as  a  rejection  of  any  bid  or 
preclude  SBA  from  accepting  any  bid 
made  by  a  bidder. 

Ineligible  Bidders:  The  following 
individuals  and  entities  (either  alone  or 
in  combination  with  others)  are 
ineligible  to  bid  on  the  Loans  included 
in  the  sale: 

(1)  Any  employee  of  SBA,  any 
member  of  any  such  employee's 
household  and  any  entity  controlled  by 
a  SBA  employee  or  by  a  member  of  such 
employee's  household. 

(2)  Any  individual  or  entity  that  is 
debarred  or  suspended  from  doing 
business  with  SBA  or  any  other  agency 
of  the  United  States  Government. 

(3)  Any  contractor,  subcontractor, 
consultant,  and/or  advisor  (including 
any  agent,  employee,  partner,  director, 
principal,  or  affiliate  of  any  of  the 
foregoing)  who  will  perform  or  has 
performed  services  for,  or  on-behalf  of 
SBA  in  connection  with  the  Loans,  this 
sale  or  the  development  of  SBA's  loan 
sale  program. 

(4)  Any  individual  that  was  an 
employee,  partner,  director,  agent  or 
principal  of  any  entity,  or  individual 
described  in  paragraph  (3)  above  at  any 
time  during  which  the  entity  or 
individual  performed  services  for,  or  on 
behalf  of  SBA  in  connection  with  the 
Loans,  this  sale  or  the  development  of 
SBA's  loan  sale  program. 

<5)  Any  individual  or  entity  that  has 
used  or  will  use  the  services,  directly  or 
indirectly,  of  any  person  or  entity 
ineligible  under  any  of  paragraphs  (1) 
through  (4)  above  to  assist  in  the 
preparation  of  any  bid  in  connection 
with  this  sale. 
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Loan  Sale  Procedure:  SBA  will  use  a 
competitive  online  block  auction 
process  as  the  method  to  sell  the 
majority  of  the  Loans.  SBA  will  offer 
certain  pools  of  Loans  in  an  online 
designated  loan  pool  auction  format. 
SBA  believes  a  competitive  bid  auction 
sale  optimizes  the  return  on  the  sale  of 
loans  and  attracts  the  largest  field  of 
interested  parties.  A  competitive  bid 
auction  also  provides  the  quickest  and 
most  efficient  vehicle  for  SBA  to 
dispose  of  the  Loans. 

Post  Sale  Servicing  Requirements:  The 
Loans  will  be  sold  servicing  released. 
Purchasers  of  the  Loans  and  their 
successors  and  assigns  will  be  required 
to  service  the  Loans  in  accordance  with 
the  applicable  provisions  of  the  Loan 
Sale  Agreement  for  the  life  of  the  Loans. 
In  addition,  the  Loan  Sale  Agreement 
establishes  certain  requirements  that  a 
servicer  must  satisfy  in  order  to  service 
the  Loans. 

Scope  of  Notice:  This  notice  applies 
to  Locui  Sale  #6  and  does  not  establish 
agency  procedures  and  policies  for  other 
loan  sales.  If  there  are  any  conflicts 
between  the  Bidder  Information  Package 
and  this  Notice,  the  Bidder  Information 
Package  shall  prevail. 

Dated:  May  30,  2002. 
LeAnn  M.  Oliver, 

Acting  Associate  Administrator  for  Financial 

Assistance. 

[FR  Doc.  02-14245  Filed  6-6-02;  8:45  am] 

■UMQ  COOCMaS-OI-P 


DEPARTMENT  OF  STATE 
[PiJbNcNotic«4034] 

Culturally  Significant  OtHocts  importad 
for  Exhibition  Oatarminationa:  "Anna 
VaHayar-Coatar:  Painter  to  ttia  Court 
Of  wane  Anioinana 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  In  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Anne  Vallayer-Coster:  Painter  to  the 
Court  of  Marie- Antoinette,"  imported 
from  abroad  for  temporary  exhibition 
within  the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 


pursuant  to  loan  agreements  with  the 
foreign  owners.  I  ^so  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  National  Gallery  of  Art, 
Washington,  EXH,  firom  on  or  about  Jime 
30,  2002,  to  on  or  about  September  25, 
2002;  the  Dallas  Museum  of  Art,  Dallas, 
TX,  from  on  or  about  October  13,  2002, 
to  on  or  about  January  5,  2003;  The 
Prick  Collection,  New  York,  NY,  from 
on  or  about  January  21,  2003,  to  on  or 
about  March  23,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  PubUc  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register.. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Orde  F. 
Kittrie,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/401-4779).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  June  3,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educatio^]  and 
Cultural  Affairs,  Department  of  State. 

[FR  Doc.  02-14374  Filed  6-6-02;  8:45  am] 

8IUJNG  CODE  4710-Oa-P 


DEPARTMENT  OF  STATE 
[Public  Notic*  3989] 

Adviaory  Committae  on  International 
Economic  Policy;  Open  lAeeting  Notice 

The  Advisory  Committee  on 
International  Economic  Policy  (ACIEP) 
Avill  meet  from  9  a.m.  to  11:45  a.m.  on 
Tuesday,  June  18,  2002,  in  Room  1107, 
U.S.  Department  of  State,  2201  C  Street, 
NW.,  Washington,  DC  20520.  The 
meeting  will  be  hosted  by  Committee 
Chairman  R.  Michael  Gadbaw  and 
Assistant  Secretary  of  State  for 
Economic  and  Business  Affairs  E. 
Anthony  Wayne. 

The  ACIEP  serves  the  U.S. 
Government  in  a  solely  advisory 
capacity  concerning  issues  and 
problems  in  international  economic 
policy.  The  objective  of  the  ACIEP  is  to 
provide  expertise  and  insight  on  these 
issues  that  are  not  available  within  the 
U.S.  Government. 

Topics  for  the  June  18  meeting  will 
be: 

•  Ciurent  Development  and  Trade 
Events 

•  The  Administration's  Millenniiun 
Challenge  Account 

•  Explaining  America  Overseas 

The  public  may  attend  these  meetings 
as  seating  capacity  allows.  The  media  is 
welcome  but  discussions  are  off  the 


record.  Admittance  to  the  Department  of 
State  building  is  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  this  list,  please  provide  your 
name,  title,  company  or  oUier  affiliation 
if  appropriate,  social  security  niunber, 
date  of  birth,  and  citizenship  to  the 
ACIEP  Executive  Secretariat  by  fax  (202) 
647-5936  (Attention:  CeceUa  Walker); 
Tel:  (202)  647-0847;  or  email: 
(walkercr@state.gov)  by  June  14,  2002. 
On  the  date  of  the  meeting,  persons  who 
have  pre-registered  should  come  to  the 
23rd  Street  entrance.  One  of  the 
foUovdng  valid  means  of  identification 
will  be  required  for  admittance:  a  U.S. 
driver's  license  with  photo,  a  passport, 
or  a  U.S.  Government  ID. 

For  further  information  about  the 
meeting,  contact  Deborah  Grout,  ACIEP 
Secretariat,  U.S.  Department  of  State, 
Biu^au  of  Economic  and  Business 
Affairs,  Room  3526,  Main  State, 
Washington,  DC  20520.  Tel:  202-647- 
1826. 

Dated:  June  3,  2002. 
Deborah  Grout, 

Executive  Secretary  of  the  Advisory 
Committee  on  International  Economic  Policy, 
Department  of  State  (TC). 
[FR  Doc.  02-14373  Filed  6-6-02;  8:45  am) 
BIUJNQ  CODE  471(MI7-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Notice  of  Cancellation  of 
Environmentai  impact  Statement  for 
Toledo  Expreaa  Airport,  Toledo,  OH 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Cancellation  of  Environmental 
Impact  Statement  Process. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA),  Great  Lakes 
Region,  planned  to  prepare  an 
Environmental  Impact  Statement  for 
proposed  implementation  of  air  traffic 
control  noise  abatement  procedures, 
construction  of  a  new  air  cargo  and  large 
aircraft  maintenance  facility,  and 
associated  noise  compatibility  program 
mitigation  measures  at  Toledo  Express 
Airport.  The  Notice  of  Intent  to  F*repare 
an  Environmental  Impact  Statement 
(EIS)  and  Hold  a  Public  Scoping 
Meeting  was  published  in  the  Federal 
Register  on  June  27, 1996  (61  FR  33573). 
Two  scoping  meetings  were  held  on 
August  6, 1996.  The  Draft  EIS  was 
released  on  January  29, 1999.  A  notice 
to  hold  a  public  hearing  was  published 
in  the  Federal  Register  on  February  2, 
1999  (64  FR  5089-5090).  The  public 
hearing  was  held  on  March  10, 1999.  On 
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April  13, 1999,  the  FAA  published  in 
the  Federal  Roister  (64  FR  18065)  a 
notice  to  extend  the  public  comment 
period  until  April  30, 1999. 

On  Jime  26,  2001  the  FAA  received 
notification  from  the  Toledo-Lucas 
Coimty  Port  Authority  that  it  wished  to 
release  from  consideration  construction 
of  the  proposed  new  air  cargo  hub  and 
large  aircraft  maintenance  facility.  As 
such,  the  FAA  is  hereby  canceling  the 
environmental  impact  statement 
process. 

The  Toledo-Lucas  County  Port 
Authority  desires  to  retain  for 
environmental  consideration 
implementation  of  the  air  traffic  control 
noise  abatement  procedures  and 
associated  noise  compatibility  program 
mitigation  measures.  The  FAA  will 
examine  the  enviromnental  effects  of 
the  proposed  air  traffic  procedures  and 
mitigation  measures  through 
preparation  of  an  environmental 
assessment.  To  facilitate  receipt  of 
comments  on  the  environmental 
assessment,  a  public  hearing  will  be 
scheduled  in  the  near  future.  Notice  of 
availability  of  the  draft  environmental 
assessment  and  conduct  a  public 
hearing  will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Annette  Davis,  Federal  Aviation 
Administration,  Great  Lakes  Region,  Air 
Traffic  Division,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  60018, 
(847) 294-8091. 

Issued  in  Des  Plaines,  Illinois  on  May  21, 
2002. 

Nancy  B.  Shelton, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  02-14355  Filed  6-6-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Program  Management 
Committee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  RTCA  Program 
Management  Committee  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Program  Management  Committee. 
DATES:  The  meeting  will  be  held  June 
25,  2002  starting  at  9  am. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc..  1828  L  Street,  NW,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,-NW, 


Suite  850,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://wwvif.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  appendix  2),  notice  is 
hereby  given  for  a  Program  Management 
Committee  meeting.  The  agenda  will 
include: 

•  Jime  25: 

•  Opening  Session  (Welcome  and 
Introductory  Remarks,  Review/ Approve 
Summary  of  Previous  Meeting). 

•  Publication  Consideration/ 
Approval: 

•  Final  Draff,  Minimum  Operational 
Performance  Standards  for  Aircraft  VDL 
Mode  2  Phsical,  Link  and  Network 
Layers;  RTCA  Paper  No.  100-02/PMC- 
210,  prepared  by  SC-172. 

•  Final  Draft,  DO-242A,  Minimum 
Aviation  system  Performance  Standards 
for  Automatic  Dependent  Surveillance 
Broadcast  (/UDS-B),  RTCA  Paper  No. 
106-02/PMC-211.  prepared  by  SC-186. 

•  Final  Draft,  Minimum 
Interoperability  Requirements  Standard 
for  ATN  Baseline  1  (INTEROP  ATN  Bl), 
RTCA  Paper  No.  107-02/PMC-212, 
prepared  by  SC-189. 

•  Discussion: 

•  Matters  Regarding  Cospas-Sarsat 
406  MHz  Beacons. 

•  Update— RTCA  SC-181/EUROCAE 
WG-13  Joint  Activity. 

•  Special  Committee  Chairman's 
Reports. 

•  Action  Item  Review: 

•  Action  Item  08-01,  SC-187 
Transponder  Activity. 

•  Status  and  Review — Change  1  to 
DO-181C — Hijack  Mode  Operations. 

•  Review/Status — All  Open  Action 
Items. 

•  Closing  Session  (Other  Business, 
Document  Production,  Date  and  Place  of 
Next  Meeting,  Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  May  29, 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 

Committee. 

[FR  Doc.  02-14354  Filed  6-6-02;  8:45  ami 

BILUNO  CODE  4t1»-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

Diacretionary  Cooperative  Agreementa 
To  Aaaiat  in  the  Development  of  Craah 
Outcome;  Data  Evaluation  Syatam 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  availability — 
discretionary  cooperative  agreements  to 
assist  in  the  development  and  use  of 
Crash  Outcome  Data  Evaluation  System. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
annoimces  a  discretionary  cooperative 
agreement  program  to  assist  states  in  the 
development  and  use  of  Crash  Outcome 
Data  Evaluation  System  (CODES)  and 
solicits  applications  for  projects  under 
this  program  from  states  that  have  not 
previously  been  funded  to  develop 
CODES.  Under  this  program,  states  will 
link  their  existing  statewide  traffic 
records  with  injury  outcome  and  charge 
data.  The  linked  data  will  be  used  to 
support  highway  safety  decision-making 
at  the  local,  regionaL  and  state  levels  to 
reduce  deaths,  non-fatal  injiuies,  and 
health  care  costs  resulting  from  motor 
vehicle  crashes. 

DATES:  Applications  must  be  received  at 
the  office  designated  below  by  3  pm  on 
or  before  July  24,  2002. 

ADDRESSES:  Applications  must  be 
submitted  to  DOT/National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procxuement  (NAD-30), 
ATTN:  Amy  Poling.  400  7th  Street  SW, 
Room  5301,  Washington,  DC  20590.  All 
applications  submitted  must  include  a 
reference  to  NHTSA  Cooperative 
Agreement  Program  No.  DTNH22-02- 
H-07270. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Amy  Poling,  Office  of 
Contracts  and  Procurement.  All 
questions  and  requests  for  copies  may 
be  directed  by  e-mail  at 
apoling@nhtsa.dot.gov  or,  by  telephone, 
at  (202)  366-9552.  Progranunatic 
questions  relating  to  this  cooperative 
agreement  program  should  be  directed 
to  Barbara  Rhea,  CODES  Contracting. 
Officer's  Technical  Representative 
(COTR),  at  NHTSA,  Room  6125,  (NRD- 
33)  400  7th  Street  SW,  Washington,  DC 
20590,  or  by  e-mail  at 
brhea@nhtsa.dot.gov,  or  by  telephone  at 
(202) 366-2714. 

SUPPLEMENTARY  INFORMATION: 
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Statement  of  Work 

Background 

Crash  data  alone  are  unable  to  convey 
the  magnitude  of  the  injiuy  and 
financial  consequences  of  the  injuries 
resulting  from  motor  vehicle  crashe$.or 
the  success  of  highway  safety  decision- 
making to  prevent  them.  Outcome 
information  describing  what  happens  to 
all  persons  involved  in  motor  vehicle 
crashes,  regardless  of  injury,  are  needed. 

Person-specific  outcome  information 
is  collected  at  the  crash  scene  and  en 
route  by  EMS  personnel,  at  the 
emergency  department,  in  the  hospital, 
and  after  discharge.  When  these  data  are 
computerized  and  merged  statewide, 
they  generate  a  source  of  population- 
based  data  that  is  available  for  use  by 
state  and  local  traffic  safety  and  public 
health  professionals.  Linking  these 
records  to  statewide  crash  data  collected 
by  police  at  the  scene  is  the  key  to 
identifying  the  relationships  among 
specific  vehicle,  crash,  or  occupant 
behavior  characteristics  and  their  injury 
and  financial  outcomes. 

The  feasibility  of  linking  crash  and 
injury  outcome  (EMS,  emergency 
department,  hospital  discharge,  death 
certificate,  claims,  etc.)  data  was 
demonstrated  by  the  CODES  project. 
This  project  evolved  from  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  which  mandated 
that  NHTSA  prepare  a  Report  to 
Congress  about  die  benefits  of  safety  belt 
and  motorcycle  helmet  use.  NHTSA 
provided  funding  to  the  States  of 
Hawaii,  Maine,  Missouri,  New  York, 
Pennsylvania,  Utah,  and  Wisconsin  to 
link  their  state  data  and  use  the  linked 
data  to  analyze  the  effectiveness  of 
safety  belts  and  motorcycle  helmets. 
The  Report  was  delivered  to  Congress  in 
February  1996.  In  1996,  three  CODES 
states  (New  York,  Pennsylvania,  and 
Wisconsin)  and  three  states  which 
linked  crash  and  injury  data  without 
CODES  funding  (Alaska,  Connecticut, 
and  New  Mexico)  were  awarded 
NHTSA  research  funds  to  develop  state- 
specific  apphcations  for  linked  data.  In 
1 997 ,  NHTSA  awarded  grants  for 
CODES  linkage  to  Connecticut,  New 
Hampshire,  Maryland,  North  Dakota, 
South  Dakota,  Oklahoma,  and  Nevada. 
Iowa,  Kentucky.  Massachusetts, 
Nebraska,  and  South  Carolina  were 
funded  to  implement  the  CODES 
linkage  in  1998.  Arizona,  Delaware, 
Minnesota  and  Tennessee  were  funded 
in  1999.  Georgia  and  Rhode  Island  were 
funded  in  2000.  The  CODES  project  also 
demonstrated  that  linked  data  have 
many  uses  for  decision-making  related 
to  highway  safety  and  injury  control.  In 
addition  to  demonstrating  the 


effectiveness  of  safety  belts  and 
motorcycle  helmets  in  preventing  death, 
injury,  and  costs,  the  linked  data  were 
used  to  identify  populations  at  risk  for 
increased  injury  severity  or  high  health 
care  costs,  the  impact  of  different 
occupant  behaviors  on  outcome,  the 
safety  needs  at  the  community  level,  the 
allocation  of  resources  for  emergency 
medical  services,  the  injury  patterns  by 
type  of  roadway  and  geographic 
location,  and  the  benefits  of 
collaboration  on  data  quality.  Crash 
outcome  information  enables  decision- 
makers to  target  those  prevention 
programs  that  have  the  most  impact  on 
preventing  or  reducing  the  injury  and 
financial  costs  associated  with  motor 
vehicle  crashes. 

Data  linkage  fulfills  expanded  data 
needs  without  the  additional  expense 
and  delay  of  new  data  collection.  The 
linkage  process  itself  provides  feedback 
about  data  quality,  which,  when 
improved,  enhances  the  state  data  for 
their  original  purposes.  Thus,  it  is  in 
NHTSA's  interest  to  encourage  states  to 
qualify  for  CODES  funding.  NHTSA 
benefits  from  the  improved  quality  of 
the  state  data,  while  the  states  benefit 
from  state-specific  injury  and  financial 
outcome  information  about  motor 
vehicle  crashes. 

Objective 

The  objective  of  this  Cooperative 
Agreement  program  is  to  provide 
resources  to  the  applicant  to: 

1.  Coordinate  the  development  and 
institutionalization  of  the  capability  to 
link  state  crash  and  injury  outcome  data 
to  identify  the  injiuy  and  financial 
consequences  of  motor  vehicle  crashes. 

2.  Utilize  this  information  in  crash 
analysis,  problem  identification,  and 
program  evaluation  to  improve 
decision-making  at  the  local,  state,  and 
national  levels  related  to  preventing  or 
reducing  deaths,  injuries,  and  direct 
medical  costs  associated  with  motor 
vehicle  crashes. 

3.  Provide  NHTSA  with  population- 
based  linked  crash  and  injury  data  to 
analyze  specific  highway  safety  issues 
in  collaboration  with  the  CODES  states. 

4.  Develop  data  linkage  capabilities  as 
a  means  of  improving  the  quality  of 
state  data  that  support  NHTSA's 
national  data. 

State  data  systems  are  stronger  and 
more  likely  to  survive  when  developed 
and  supported  by  state  funds.  So,  this 
cooperative  agreement  is  not  intended 
to  fund  basic  development  of  state  data 
systems,  but  rather  to  enhance  their 
value  via  linkage.  States  with 
insufficient  state  data  to  perform  the 
CODES  linkages  are  encouraged  to  use 


state  resources  to  improve  their  state 
data  and  qualify  for  CODES  funding. 

General  Project  Requirements 

The  grantees  of  this  cooperative 
agreement  will  be  required  to: 

1 .  Link  statewide  population-based 
crash  to  injury  data  for  any  two  calendar 
years  available  since  1998  to  produce  a 
linked  data  file  that,  if  not  statewide, 
reflects  a  contiguous  geographical  area 
that  contains  at  least  three  (3)  million 
residents  and  all  levels  of  emergency 
medical  care  so  that  persons  involved  in 
crashes  do  not  need  to  be  transferred 
elsewhere  except  in  rare  occurrences. 
The  linked  data  must  be  representative 
and  generalizable  for  highway  traffic 
safety  purposes  in  the  state  or  within  an 
area  in  the  state.  All  applicants  must  be 
able  to  clearly  document  what  data  are 
available  and  what  data  are  missing  and 
the  significance  of  the  missing  data  for 
highway  traffic  safety  planning  efforts. 

a.  Develop  a  state/area-wide  CODES 
that  includes  outcome  information  for 
all  persons,  injured  and  uninjured, 
involved  in  police  reported  motor 
vehicle  crashes. 

(1)  The  CODES  should  consist  of 
person-specific  crash  data  linked  to 
hospital  and  either  EMS  or  emergency 
department  data,  preferably  both.  States 
without  EMS  or  emergency  department 
data  are  eligible  if  this  type  of  outpatient 
information  can  be  obtained  from 
insurance  claims  data. 

(2)  Additional  state/area-wide  data 
(driver  licensing,  vehicle  registration, 
citation/conviction  records,  insurance 
claims,  HMO/managed  care,  outpatient 
records,  etc.)  should  be  linked  as 
necessary  to  meet  state/area-wide 
objectives. 

D.  Set  up  processes  for  collaboration 
among  the  technical  experts  who 
manage  the  data  files  being  linked. 

c.  Assign  an  agency  to  be  responsible 
for: 

(1)  Obtaining  a  computer  to  be 
dedicated  to  CODES  activities  (the 
computer  and  linkage  software 
resources  may  not  be  permanently  tied 
to  an  existing  computer  network  in  such 
a  way  as  to  preclude  their  movement  in 
the  future,  as  directed  by  the  CODES 
Board  of  Directors,  to  another 
organization  more  interested  in 
continuing  the  linkage  and  application 
for  the  linked  data); 

(2)  Implementing  CODES  2000 
probabilistic  linkage  software  and    - 
specified  statistical  techniques  to 
perform  the  linkage  of  the  crash  and 
injury  state  data.; 

(3)  Validating  the  linkage  results  by 
evaluating  the  rate  of  false  positives  and 
false  negatives  among  the  linked  and 
imlinked  records; 
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(4)  Analyzing  the  linked  data;  and 

(5)  Cross-training  sufficient  staff  to 
nisure  continuation  of  the  linkage 
capability  when  unexpected  changes 
occur  in  organizational  priorities  or 
personnel  during  or  after  the  project 
period. 

d.  Document  the  file  preparation, 
linkage  and  validation  processes  so  that 
the  linkage  can  be  repeated  efficiently 
during  subsequent  years  after  Federal 
funding  ends  and  provide  evidence  of 
this  documentation. 

e.  Provide  NHTSA  a  version  of  the 
linked  data  file,  per  NHTSA's 
guidelines,  including,  documentation  of 
the  file  structure  and  its  conformance 
with  State  laws  and  regulations 
governing  patient/provider 
confidentiality. 

2.  Use  the  linked  data  to  influence 
highway  traffic  safety  and  injury  control 
decision-making  by  implementing  at 
least  one  application  of  linked  data  that 
is  expected  to  have  a  positive  impact  on 
reducing  death,  injury,  and  direct 
medical  costs. 

3.  Use  the  linked  data  to  prepare 
management  reports  using  a  format 
standardized  by  NHTSA  for  a  national 
CODES  report. 

4.  Develop  the  computer  programs 
needed  to  translate  the  linked  data  into 
information  useful  for  highway  traffic 
safety  and  injury  control  at  the  local, 
regional,  or  state/area-wide  level. 

a.  Develop,  for  access  within  the 
State,  a  public-use  version  of  the  linked 
data,  copies  of  which  will  be  distributed 
upon  request. 

b.  Develop  the  resources  necessary  to 
produce  and  distribute  routine  reports, 
respond  to  data  requests,  and  provide 
access  to  the  linked  data  for  analytical, 
management,  planning,  and  other 
purposes  after  Federal  funding  ends. 

c.  Use  the  Internet  and  other 
electronic  mechanisms  to  efficiently 
distribute  and  share  information 
generated  from  the  linked  data. 

5.  Promote  collaboration  between  the 
owners  and  users  of  the  state/ area-wide 
data  to  facilitate  data  linkage  and 
applications  for  linked  data. 

a.  Establish  a  state/area-wide  CODES 
collaborative  network. 

(1)  Convene  a  Board  of  Directors 
consisting  of  the  data  owners  and  major 
users  of  the  state/area-wide  data.  The 
CODES  Board  of  Directors  will  be 
responsible  for  managing  and 
institutionalizing  the  linked  data, 
establishing  the  data  release  policies  for 
the  linked  data,  supporting  the  activities 
of  the  grantee,  ensuring  that  data  linkage 
and  application  activities  are 
appropriately  coordinated  within  the 
state/area,  and  resolving  common  issues 
related  to  data  accessibility,  availability. 


completeness,  quality,  confidentiality, 
transfer,  ownership,  fee  for  service, 
management,  etc.  The  CODES  Board  of 
Directors  shall  meet  twice  a  month 
either  in  person  or  via  conference  call. 
(2)  Convene  a  CODES  Advisory  Group 
consisting  of  the  CODES  Board  of 
Directors  and  other  stakeholders 
interested  in  the  use  of  linked  data  to 
support  highway  safety,  injury  control, 
EMS,  etc.  The  CODES  Advisory  Group 
will  be  informed  of  the  results  of  the 
data  linkage,  application  of  the  data  for 
decision-making,  the  quality  of  the 
state/area-wide  data  for  linkage  and  the 
quality  of  the  linked  data  for  analysis. 
The  CODES  Advisory  Group  shall  meet 
in  person  twice  a  year. 

b.  Promote  coordination  of  the  various 
stakeholders  through  use  of  the  Internet, 
teleconferencing,  joint  meetings,  and 
other  mechanisms  to  ensure  frequent 
communication  among  all  parties  to 
minimize  the  expense  of  travel. 

6.  Work  collaboratively  with  NHTSA 
to  implement  the  Cooperative 
Agreement. 

a.  Attend  Initial  Briefing  Meeting. 
Each  grantee  shall  attend  a  briefing 
meeting  (date  and  time  to  be  scheduled 
within  30  days  after  the  award)  in 
Washington,  D.C.  with  NHTSA  staff. 
The  purpose  of  the  meeting  will  be  to 
review  the  goals  and  objectives  of  the 
project,  discuss  implementation  of  the 
linkage  software,  review  the  tasks  to  be 
specified  in  the  action  plan  for  the  data 
linkage  and  applications  of  the  linked 
data  for  highway  safety  or  injury  control 
decision-making  and  discuss  the 
agendas  for  the  Board  of  Directors  and 
Advisory  Group. 

b.  Submit  Detailed  Action  Plan  and 
Schedule.  Within  30  days  after  the 
briefing  meeting,  the  grantee  shall 
deliver  a  detailed  action  plan  and 
schedule,  covering  the  remaining 
funding  period,  for  accomplishing  the 
data  linkage  and  incorporating 
information  generated  from  linked  data 
into  the  processes  for  highway  safety  or 
injiuy  control  decision-making.  The 
action  plan  shall  be  subject  to  the 
technical  direction  and  approval  of 
NHTSA. 

c.  Attend  Technical  Workshops.  All 
grantees  together  shall  attend  two 
technology  transfer  workshops  during 
project  performance  at  locations 
convenient  to  the  majority  of  CODES 
grantees.  The  first  meeting,  to  be 
scheduled  during  the  middle  of  the 
period  of  funding,  will  be  organized  to 
share  data  linkage  experiences,  discuss 
standardized  formats  for  management 
reports,  review  the  proposed  state- 
specific  highway  safety  applications  of 
linked  data,  and  resolve  common 
problems.  The  second  meeting  will  be 


scheduled  at  the  end  of  the  funding 
period  for  the  purpose  of  sharing  results 
and  making  recommendations  for  future 
CODES  projects. 

d.  Progress  Report.  Grantee  shall 
submit  quarterly  progress  reports. 
During  the  period  of  performance,  the 
grantee  will  provide  letter-type  written 
reports  to  the  COTR.  These  reports  will 
compare  what  was  proposed  in  the 
Action  Plan  with  actual 
accomplishments  during  the  past 
quarter;  what  commitments  have  been 
generated;  what  follow  up  and  state- 
level  support  is  expected;  what 
problems  have  been  experienced  and 
what  may  be  needed  to  overcome  the 
problems;  and  what  is  specifically 
planned  to  be  accomplished  during  the 
next  quarter.  These  reports  will  be 
submitted  seven  days  after  the  end  of 
each  quarter.  Minutes  of  the  meetings  of 
the  Board  of  Directors  during  the  quarter 
must  be  attached  to  the  Progress  Report. 

e.  Develop  a  plan  to  institutionalize 
the  data  linkage  and  applications  for 
linked  data  after  Federd  funding  ends. 
By  the  end  of  the  15th  month  of 
funding,  each  grantee  shall  submit  a 
long-range  plan  and  schedule  to 
institutionalize  data  linkage  and  the  use 
of  linked  data  for  highway  safety  and 
injury  control  decision-making  within 
the  state. 

f  Project  Report.  The  grantee  shall 
deliver  to  NHTSA,  at  the  end  of  the 
project,  a  final  report  describing  the 
results  of  the  data  linkage  process,  and 
the  applications  of  the  linked  ddta 
generated  during  the  project.  This  report 
will  follow  guidelines  provided  by  the 
COTR. 

NHTSA  Involvement 

NHTSA  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
Cooperative  Agreement  program  and 
will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  the  Cooperative 
Agreement  and  coordinate  activities 
between  the  grantee  and  NHTSA. 

2.  Provide,  at  no  cost  to  the  grantee, 
training  and  technical  assistance  by  a 
CODES  expert  for  up  to  two  weeks  on- 
site  and  off-site  during  the  project  to 
assist  the  grantee  in  preparing  the  files 
for  linkage,  implementing  probabilistic 
linkage  and  other  statistical  techniques, 
validating  the  linkage  results, 
developing  applications  for  the  linked 
data,  and  organizing  the  CODES  Board 
of  Directors  and  Advisory  Group. 

3.  Develop  a  format  in  which  the 
linked  data  and  supporting 
documentation  will  be  delivered  to 
NHTSA. 


39468 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Notices 


4.  Conduct  Initial  Briefing  at  NHTSA 
Headquarters  in  Washington,  DC  (Date 
and  time  to  be  scheduled  within  30  days 
after  the  award.)  The  purpose  of  the 
meeting  will  be  to  review  the  goals  and 
objectives  of  the  project,  discuss 
implementation  of  the  linkage  software, 
identify  the  tasks  to  be  specified  in  the 
action  plan  for  the  data  linkage  and 
applications  of  the  linked  data  for 
highway  safety  or  injury  control 
decision-making,  and  discuss  agendas 
for  the  Board  of  Directors  and  Advisory 
Group. 

5.  Conduct  two  Technical  Assistance 
meetings  for  the  purpose  of  technology 
transfer.  The  first  meeting,  to  be 
scheduled  during  the  middle  of  the 
period  of  funding,  will  be  organized  to 
share  data  linkage  experiences,  develop 
a  standardized  format  for  management 
reports,  review  the  proposed  state- 
specific  highway  traffic  safety 
applications  of  linked  data,  and  resolve 
common  problems.  The  second  meeting 
will  be  scheduled  at  the  end  of  the 
funding  period  for  the  purpose,  of 
sharing  results  and  making 
recommendations  for  futiue  CODES 
projects.  Locations  for  the  Workshops 
will  be  determined  based  on  the 
location  of  the  Grantees.  However,  for 
the  piupose  of  cost  estimation,  assume 
the  workshops  will  be  held  in 
Washington,  DC. 

6.  Collaboratively  work  with  the  state 
when  using  the  state's  linked  data  to 
analyze  and  report  on  specific  highway 
safety  issues. 

7.  VVhen  appropriate,  NHTSA  will 
publish  state-specific  reports  on  CODES 
applications. 

Number  of  Cooperative  Agreements, 
Award  Amounts,  and  Period  of  Support 

The  project  study  effort  described  in 
this  annoimcement  will  be  supported 
through  the  award  of  up  to  four  (4) 
Cooperative  Agreements,  depending 
upon  the  merit  of  the  applications 
received  and  the  availability  of  funding. 
It  is  anticipated  that  individual  award 
amoimts  will  be  up  to  $187,500.  Project 
efforts  involving  linkage  of  the  state/ 
area-wide  data  and  applications  for  the 
linked  data  must  be  completed  within 
twenty-one  months  after  funding. 

Eligibility  Requirements 

The  grantee  must  be  a  State  agency 
involved  with  highway  traffic  safety, 
such  as  a  State  Highway  Safety  Office, 
Department  of  Transportation  or  other 
State  agency  with  demonstrated 
activities  in  the  highway  traffic  safety 
areas,  to  ensure  active  involvement  by 
highway  traffic  safety  stakeholders. 
States  that  have  previously  been  funded 
to  develop  CODES  are  not  eligible.  Only 


one  application  should  be  submitted  for 
a  state.  Because  this  Cooperative 
Agreement  program  requires  extensive 
collaboration  among  the  data  owners  in 
order  to  achieve  the  program  objectives, 
it  is  envisioned  that  the  grantee  agency 
may  need  to  actively  involve  the  data 
owners  in  the  development  of  the 
formal  application  and  may  need  to  sub- 
contract activities  with  at  least  one  of 
them  to  implement  a  successful  CODES. 

While  the  general  eligibilit>' 
requirements  are  broad,  applicants  are 
advised  that  this  Cooperative  Agreement 
program  is  not  designed  to  support  basic 
developmental  efforts.  Although  no 
single  organization  within  any  state  or 
area  within  the  state  has  all  of  the 
required  data  capabilities,  the 
application  should  demonstrate  strong 
collaborative  agreements  with  the  data 
owners  and  access  to  at  least  the  state/ 
area-wide  crash,  hospital,  and  either 
EMS  or  emergency  department  data,  or 
both,  by  the  time  of  the  award.  States/ 
areas  that  collect  at  least  the  date  of 
birth  and  zip  code  of  residence  on  their 
crash  data  and  have  state/area-wide 
health  and/or  vehicle  insurance  claims 
information  may  be  eligible,  in  spite  of 
the  lack  of  EMS  or  emergency 
department  information,  if  the  claims 
data  include  everyone  involved  in 
motor  vehicle  crashes.  In  addition,  it  is 
important  that  the  application  indicate 
the  level  of  commitment  by  the  state,  in 
terms  of  funding  and/or  shared 
resources,  to  meet  program  objectives, 
particularly  institutionalization  of  the 
data  linkage  and  applications  for  linked 
data. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  four  (4)  copies  of  the 
application  package  to:.DOT/National 
Highway  Traffic  Safety  Administration, 
Office  of  Contracts  and  Prociu^ment 
(NAD-30),  ATTN:  Amy  Poling,  400  7th 
Street,  SW..  Room  5301,  Washington, 
DC  20590.  Applications  must  be  typed 
on  one  side  of  the  page  only. 

Applications  must  include  a  reference 
to  NHTSA  Cooperative  Agreement 
Program  Number  DTNH22-02-H- 
07270.  Only  complete  application 
packages  received  on  or  before  3  p.m.  on 
July  24,  2002,  will  be  considered. 

Application  Contents 

1 .  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (REV.  7-97,  including  424A  and 
424B),  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  assurances 
signed  (SF  424B).  While  the  Form  424A 
deals  with  budget  information  and 
section  B  identifies  Budget  Categories, 


the  available  space  does  not  permit  a 
level  of  detail  that  is  sufficient  to 
provide  for  a  meaningful  evaluation  of 
the  proposed  total  costs.  A 
supplemental  sheet  shall  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  costs  (direct  labor, 
including  labor  category,  level  of  effort, 
and  rate;  direct  materials  including 
itemized  equipment;  travel  and 
transportation,  including  projected  trips 
and  number  of  people  traveling;  "^ 
subcontractors/subgrants,  with  similar 
detail,  if  known;  and  overhead),  as  well 
as  any  costs  the  applicant  proposes  to 
contribute  or  obtain  fi-om  other  sources 
in  support  of  the  project.  Applicants 
shall  assume  that  awards  will  be  made 
during  September  2002  and  should 
prepare  their  applications  accordingly. 

2.  The  application  shall  include  a 
program  narrative  statement  of  not  more 
than  20  pages,  which  addresses  the 
following  as  a  minimum: 

a.  A  brief  description  of  the  state/area 
in  terms  of  its  highway  safety  and  injury 
control  decision-making  processes  for 
planning,  performance  monitoring  and 
other  functions  aimed  at  reducing  death, 
injiuy,  and  costs  of  injuries  resulting 
from  motor  vehicle  crashes.  This 
description  should  indicate  how  linked 
data  would  make  a  difference  to  the 
decision-making  processes. 

b.  A  brief  description  of  the  existing 
crash  and  injiuy  outcome  data  files. 
Applicants  will  link  state/area-wide 
population-based  crash  data  to  EMS 
(and/or  emergency  department  or 
insurance  claims)  and  hospital 
discharge  data  to  obtain  injury  and 
financial  outcomes  for  persons  injvued 
in  motor  vehicle  crashes  for  any  two 
calendar  years  of  data  available  since 
1998.  Linkages  to  census,  other  traffic 
records  (vehicle  registration,  driver 
licensing,  roadway,  conviction/citation, 
etc.),  insiuance  claims,  etc.,  are 
encouraged  to  meet  priorities  for 
highway  safety  and  injiuy  control 
decision-making.  The  following 
information  should  be  included 
describing  the  state/area-wide  data: 

(1)  The  total  crashes,  total  persons 
involved  in  crashes,  total  victims  with 
injuries  caused  by  a  motor  vehicle  crash 
as  identified  or  estimated  and  a 
descriptive  profile  of  the  total  injuries 
by  police-reported  severity  level  (killed, 
incapacitating  injury,  non- 
incapacitating  injury,  possible  injury, 
unknown  if  injured),  if  available,  state/ 
area-wide. 

(2)  Information  about  the  current 
status  of  the  data  files  to  be  linked, 
recorded  using  the  format  below: 


Drash 
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Data  files 


EMS 


ED 


Hospital 


Reporting 
threshold  (A) 


Rate  of  com- 
pliance with 

(A) 


Data  years  to 

be  linked 
(19xx-19xx) 


Month  and 
year  when 
most  recent 
data  year  will 
t>ecome  avail- 
able 


Percent  of 
records  com- 
puterized 


Can  remainir>g 

records  be 

computerized? 

(Y/N) 


yvner 


(3)  The  data  elements  available  to 
dentify  persons  and  crashes  and  the 
missing  data  rate  for  each. 

c.  A  brief  description  of  how  staff 
firom  the  various  data  owners  will  be 
cross-trained  in  the  CODES  linkage  to 
compensate  for  potential  future  changes 
in  organizational  priorities  and 
personnel. 

I   d.  A  brief  description  of  the  process 
lo  be  used  to  ensure  adequate 
documentation  of  the  data  files  and 
linkage  process. 

e.  A  brief  description  of  how  the 
linked  data  will  be  converted  into 
information  useful  for  the  highway 
safety  and  injury  control  decision- 
making processes  for  the  purpose  of 
reducing  death,  injury,  and  costs 
resulting  from  motor  vehicle  crashes. 

L  Describe: 
(1)  The  different  types  of  decision- 
aking  processes,  currently  being    ■ 
Utilized  in  the  state/area,  that  identify 
highway  traffic  safety  and  injury  control 
objectives  and  prioritize  prevention 
programs  that  have  the  most  impact  on 
reducing  death,  injury  and  direct 
medical  costs  associated  with  motor 
vehicle  crashes;  and 

(2)  Why  linked  data  are  needed  to 
make  these  decision-making  processes 
more  effective  and  how  the  data  will  be 
incorporated. 

f.  A  brief  description  of  each  data 
owner  member  of  the  CODES  Board  of 
Directors  including  the  process  that 
must  be  implemented  to  access  the 
owner's  data. 

I   3.  The  application  shall  include  an 
Appendix.  A  large  appendix  is  strongly 
discouraged.  Materials  not  listed  below 
should  be  included  only  if  it  is 
necessary  to  support  information  about 
data  linkage,  applications  for  linked 
data  or  institutionalization  discussed  in 
^e  application. 

Do  not  send  copies  of  brochures, 
documents,  etc.,  developed  as  the  result 
of  a  collaborative  effort  in  the  state/area. 

he  appendix  should  include  the 

ollowing: 


a.  Letters  of  support  firom  each 
proposed  member  of  the  CODES  Board 
of  Directors.  A  letter  of  support  should 
reflect  the  signer's  level  of  commitment 
to  the  CODES  project  and  thus  should 
not  be  a  form  letter.  The  letter  of 
support  should  document: 

(1)  Why  linked  data  are  important  to 
the  agency, 

(2)  The  priority  assigned  by  the 
agency  to  obtain  linked  data  compared 
to  other  responsibilities. 

(3)  The  agency's  level  of  commitment 
in  terms  of  the  number  of  staff  and  the 
dollars  or  shared  resources  which  will 
be  available  to  support  and 
institutionalize  CODES. 

(4)  The  agency's  willingness  to 
collaborate  with  other  data  owners  to 
support  shared  ownership  of  the  linked 
data. 

(5)  The  agency's  permission  to 
collaborate  with  NHTSA  during  the 
project  and  to  release  the  linked  data  (or 
description  of  policies  which  would 
restrict  transfer)  to  NHTSA  at  the  end  of 
the  project. 

b.  A  Drief  description  or  letters  of 
support  should  be  included  for  the  other 
stakeholders  to  be  represented  on  the 
CODES  Advisory  Group.  The  letters  of 
support  should  indicate  the 
stakeholder's  need  for  the  linked  data, 
and  willingness  to  facilitate  the  linkage 
of  state/area-wide  data  or  use  of  linked 
data  for  decision-making. 

c.  A  list  of  major  activities  in 
chronological  order  and  a  time  line  to 
show  the  expected  schedule  of 
accomplishments  and  their  target  dates. 

d.  Descriptions  of  the  proposed 
project  personnel  as  follows: 

(1)  Project  Director:  Include  a  resume 
along  with  a  description  of  the  director's 
leadership  capabilities  to  make  the 
various  stakeholders  work  together. 

(2)  Key  personnel  proposed  for  the 
data  linkage  and  applications  of  linked 
data,  and  other  personnel  considered 
critical  to  the  successful 
accomplishment  of  this  project:  Include 
a  brief  description  of  qualifications, 
employment  status  (permanent, 


temporary)  in  the  organization,  and 
respective  organizational 
responsibilities.  The  proposed  level  of 
effort  in  performing  the  various 
activities  should  also  be  identified. 

e.  A  brief  description  of  the 
applicant's  organizational  experience  in 
performing  similar  or  related  efforts, 
and  the  priority  that  will  be  assigned  to 
this  project  compared  to  the 
organization's  oUier  responsibilities. 

f.  A  brief  description  of  any  potential 
delays  in  implementing  the  project 
because  of  requirements  for  legislative 
approval  before  CODES  funds  can  be 
expended. 

g.  Data  Use  Agreement.  A  description 
of  the  existing  State  laws  and  Privacy 
Act  regulations  governing  patient/ 
provider  confidentiality  in  the  data  files 
being  linked  that  wcnild  restrict  use  of 
the  data  for  linkage  at  the  state  level 
and/or  for  transfer  of  the  CODES  linked 
data  to  NHTSA  for  its  use. 

Application  Review  Process  and 
Evaluation  Factors 

Initially,  all  application  packages  will 
be  reviewed  to  confirm  that  the 
applicant  is  an  eligible  recipient  and  to 
ensure  that  the  application  contains  all 
of  the  items  specified  in  the  Application 
Content  section  of  this  announcement. 
Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  an  Evaluation  committee.  The 
applications  will  be  evaluated  using  the 
following  criteria  which  are  listed  in 
descending  order  of  importance: 

1 .  Understanding  the  intent  of  the 
program  (30%).  The  applicant's 
recognition  of  the  importance  of  CODES 
to  obtain  injury  and  financial  outcome 
data  which  are  necessary  for  a 
comprehensive  evaluation  of  the  impact 
of  highway  safety  and  injury  control 
countermeasures.  The  applicant's 
understanding  of  the  importance  of 
developing  CODES  as  a  meaningful  and 
appropriate  strategy  for  improving 
traffic  records  capabilities  and  ensuring 
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the  continuation  of  CODES  after 
completion  of  thi^  project. 

2.  Technical  approach  for  project 
completion  (30%).  The  reasonableness 
and  feasibility  of  the  applicant's 
approach  for  successfully  achieving  the 
objectives  of  the  project  within  the 
required  time  frame.  The 
appropriateness  and  feasibility  of  the 
applicant's  proposed  plcuis  for  data 
linkage  and  applications  for  the  linked 
data.  Evidence  that  the  applicant  has  the 
necessary  authorization  and  support 
from  data  owners  to  access  injury  and 
traffic  records  state/area-wide  data, 
particularly  total  charges  and 
information  about  type  and  severity  of 
injury,  which  are  not  routinely  available 
for  highway  safety  analyses,  and  the 
authorization  to  collaborate  with 
NHTSA. 

3.  Project  personnel  (20%).  The 
adequacy  of  the  proposed  personnel  to 
successftilly  perform  the  project  study, 
including  qualifications  and  experience 
(both  general  and  project  related),  the 
various  disciplines  represented,  and  the 
relative  level  of  effort  proposed  for  the 
professional,  technical  and  support 
staff. 

4.  Organizational  capabilities  (20%). 
The  adequacy  of  organizational 
resources  and  experience  to  successfully 
manage  and  perform  the  project, 
particularly  to  support  the  collaborative 
network  and  respond  to  the  increasing 
demand  for  access  to  the  linked  data. 
The  proposed  coordination  with  and 
use  of  other  organizational  support  and 
resources,  including  other  sources  of 
financial  support. 

An  organizational  representative  of 
the  National  Association  of  Governors' 
Highway  Safety  Representatives  will  be 
assisting  in  NHTSA's  technical 
evaluation  process. 

Special  Award  Selection  Factors 

After  evaluating  all  applications 
received,  in  the  event  that  insufficient 
funds  are  available  to  award  to  all 
meritorious  applicants,  NHTSA  may 
consider  the  following  special  award 
factors  in  the  award  decision: 

1.  Priority  may  be  given  to  those 
applicants  that  have  statewide  data 
available  for  linkage. 

2.  Priority  may  be  given  to  applicants 
who  have  the  highest  probability  of 
maintaining  the  collaborative  network 
of  data  owners  and  users,  of 
institutionalizing  the  linkage  of  the 
crash  and  injury  outcome  data  on  a 
routine  basis,  and  of  continuing  to 
respond  to  data  requests  after  the  project 
is  completed. 

3.  Priority  may  be  given  to  an 
applicant  on  the  basis  that  the 
application  fits  a  profile  of  providing 


NHTSA  with  a  broad  range  of 
population  densities  (rural  through 
metropolitan)  with  different  highway 
safety  needs. 

Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20, 
Departiuent  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants).  In 
addition,  grantees  must  certify  that  data 
release  agreements  have  been  signed  by 
the  owners  of  the  data  files  being  linked 
to  transfer  the  CODES  linked  database  to 
NHTSA,  according  to  NHTSA 
specifications. 

2.  Reporting  Requirements  and 
Deliverables: 

a.  Detailed  Action  Plan  and  Schedule. 
Within  30  days  after  the  briefing 
meeting,  the  grantee  shall  deliver  a 
detailed  action  plan  and  schedule  for 
accomplishing  the  data  linkage  and 
applications  of  linked  data  for  decision- 
making, showing  any  revisions  to  the 
approach  proposed  in  the  grantee's 
application.  This  detailed  action  plan 
will  be  subject  to  the  approval  of 
NHTSA  and  will  describe  the  following: 

(1)  The  personnel  who  will  perform 
the  tasks. 

(2)  The  time  period  for  obtaining  the 
different  files  required  for  linkage. 

(3)  The  milestones  for  completing  the 
various  phases  of  the  probabilistic 
linkage  and  validation  processes. 

(4)  The  milestones  for  proposed 
meeting  schedules  and  actions  by  the 
Board  of  Directors  and  Advisory  Group. 

(5)  Date(s)  for  providing  the  linked 
data  to  NHTSA. 

(6)  The  milestones  for  implementing 
the  applications. 

b.  Quarterly  Progress  Report.  Diuing 
the  performance,  the  grantee  will 
provide  letter-type  written  reports  to  the 
NHTSA  COTR.  These  reports  will 
compare  what  was  proposed  in  the 
Action  Plan  with  actual 
accomplishments  during  the  past 
quarter;  what  commitments  have  been 
generated;  what  follow-up  and  state- 
level  support  is  expected;  what 
problems  have  been  experienced  and 
what  may  be  needed  to  overcome  the 
problems;  and  what  is  specifically 
planned  to  be  accomplished  during  the 
next  quarter.  These  reports  will  be 
submitted  seven  days  after  the  end  of 
each  quarter. 

c.  Board  of  Directors  and  Advisory 
Group  Meetings.  Copies  of  the  agenda 
and  minutes  for  each  Board  of  Directors 


and  Advisory  Group  Meetings  held 
during  the  quarter  shall  be  attached  to 
the  Progress  Report  submitted  to 
NHTSA. 

d.  Institutionalization  Plan.  The 
grantee  shall  deliver  to  NHTSA,  by  the 
end  of  the  15th  month  of  funding,  a 
long-range  plans  and  schedule  to 
institutionalize  data  linkage  and  the  use 
of  linked  data  for  highway  safety  and 
injury  control  decision-making  within 
the  state. 

e.  Project  Report.  The  grantee  shall 
deliver  to  NHTSA,  at  the  end  of  the 
project,  a  final  report  that  describes  the 
results  of  the  data  linkage  process,  and 
the  applications  of  the  linked  data.  The 
report  shall  follow  the  content  outline 
mandated  by  NHTSA  and  include  the 
following: 

(1)  A  description  of  the  state/area 
wide  linked  crash  and  injury  data; 

(2)  A  description  of  the  file 
preparation; 

(3)  A  description  of  the  linkage, 
validation  processes  and  results; 

(4)  A  description  of  the  extent  of  the 
documentation  and  how  the 
documentation  will  facilitate  linkage  in 
subsequent  years; 

(5)  A  discussion  of  the  limitations  of 
the  linked  data  and  subsequent 
applications  of  these  data; 

(6)  A  description  of  the  applications 
of  linked  data  implemented  for 
decision-making  and  results  of  the 
decision-making; 

(7)  A  description  of  how  the  data 
linkage  and  use  of  linked  data  for 
decision-making  has  been 
institutionalized  for  decision-making; 

(8)  A  description  of  the 
documentation  created  to  facilitate 
repeating  of  the  linkage  process  and  an 
estimate  of  how  much  time  is  needed  to 
repeat  the  linkage  in  subsequent  years; 

(9)  A  copy  of  the  public-use  formats 
that  were  successful  for  incorporating 
linked  data  into  the  decision-making 
processes  for  highway  safety  and  injiuy 
control;  and 

(10)  A  copy  of  the  management 
reports  prepared  using  the  standardized 
format  for  the  national  CODES  report. 

f.  CODES  Linked  Database.  The 
grantee  shall  deliver  to  NHTSA  after 
linkage,  at  the  date  specified  in  the 
Action  Plan,  the  CODES  linked 
databases.  NHTSA  will  use  the  data  to 
help  facilitate  the  development  of  data 
linkage  capabilities  at  the  state/ area- 
wide  level  and  to  encourage  use  of  the 
linked  data  for  decision-making. 

The  deliverables  will  include: 
(1)  The  database  in  an  electronic 
media  and  format  acceptable  to  NHTSA, 
including  all  persons,  regardless  of 
injury  severity  (none,  fatal,  non-fatal), 
involved  in  a  reported  motor  vehicle 
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I  Tash  for  any  two  calendar  years  of 
{ ivailable  data  since  1998,  and  including 
njury  and  financial  outcome 
information  for  those  who  are  linked. 

(2)  A  copy  of  the  file  structure  for  the 
linked  data  file. 

(3)  Dociunentation  of  the  definitions 
and  file  structure  for  each  of  the  data 
elements  contained  in  the  linked  data 
files. 

(4)  An  analysis  of  the  quality  of  the 
linked  data  and  a  description  of  any 
data  bias  that  may  exist,  based  on  an 
analysis  of  the  false  positive  and  false 
negative  linked  records. 

j  j   3.  Ehiring  the  effective  performance 
'period  of  Cooperative  Agreements 
awarded  as  a  result  of  this 
announcement,  the  agreement  shall  be 
subject  to  the  National  Highway  Traffic 
Safety  Administration's  General 
Provisions  for  Assistance  Agreements. 

Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 
Development,  National  Higtiway  Traffic 
Safety  Administration. 
(FR  Doc.  02-14223  Filed  6-6-02;  8:45  am] 

BILUNG  CODE  4910-12-^ 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 

New  Exemption  Applications 


Seventh  Street.  SW,  Washington,  DC 
20590-0001,  (202)  366-4535 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information 
from  applicant. 

2.  Extensive  public  comment  imder 
review. 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Number 
Suffixes 

N — New  application 

M — Modification  request 

PM — Party  to  application  with 
modification  request 

Issued  in  Washington.  DC,  on  )une  3.  2002. 
).  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application  No. 


1862-N 
1927-N 
2381-N 
12412-N 
12440-N 
12571-N 
12630-N 
12648-N 
12676-N 
12690-N 
12701-)^ 
12706-N 
12715-N 
12716-N 
12718-N 
12751-N 
12753-N 
1282&-N 
12840-N 
12843-N 
12845-N 
12859-N 
12867-N 
12871-N 
12872-N 
12874-N 
12876-N 
12900-N 
12924-N 
1292&-N 


Applicant 


The  BOC  Group,  Murray  Hill,  NJ 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA 

Ideal  Chemical  &  Supply  Co.,  Memphis,  TN „.. 

Great  Western  Chemical  Company.  Portleuxl,  OR 

Luxfer  Inc.,  Riverside,  CA 

Air  Products  &  Chemicals,  Inc.,  Allentown,  PA  

Chemetall  GmbH  Gesellschatt,  Langelisheim,  DE 

Stress  Engineering  Services,  Inc.,  Houston,  TX  

Hawks  Logistics,  Edmond,  OK  

Air  Liquide  America  Corporation,  Houston,  TX  

Fuel  Cell  Components  &  Integrators,  Inc.,  Hauppauge,  NY  

Raufoss  Composites  AS,  Raufoss,  NO 

Arkansas  Eastman  Division,  Eastman  Chemical  Co.,  Batesville,  AR 

Air  Liquide  America  Corporation,  Houston,  TX  

Weldship  Corporation,  Bethlehem,  PA  

Defense  Technology  Corporation,  Casper,  WY  

Praxair,  Inc.,  Danbury,  CT 

Trinity  Manufacturing,  Hamlet,  NC  

GreenField  Compression,  Inc.,  Richardson,  TX 

United  States  Enrichment  Corporation,  Bethesda,  MD 

Qantas  Ainways  Limited,  Los  Angeles,  CA 

Atlantic  Research  Corporation,  Gainesville,  VA , 

G.LI.  Citergaz,  964  Civray,  FR 

Southem  California  Edison,  San  Clemente",  CA 

Southem  Califomia  Edison  San  Clements,  CA 

Zomewort(s  Corporation,  Albuquerque,  NM  

Asai  Glass  Fluoropolymers  USA,  Inc.,  Bayonne,  NJ 

Syngenta  Crop  Protection,  Inc.,  Greensboro,  NC 

Infineum  USA  LP,  Linden,  NJ 

Pacer  Global  Logistics,  Dublin,  OH  


Reason  for 
delay 


Estimated 

date  of 
completion 


06/28/2002 
06/28/2002 
07/31/2002 
07/31/2002 
06/28/2002 
06/28/2002 
07/31/2002 
06/28/2002 
06/28/2002 
06/28/2002 
07/31/2002 
06/28/2002 
08/30/2002 
06/28/2002 
07/31/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
07/31/2002 
06/28/2002 
07/31/2002 
07/31/2002 
07/31/2002 
06/28/2002 
06/28/2002 


39472 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Notices 


Modifications  to  Exemptions 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of 

completion 


4884-M  . 
6805-M  . 
7060-M  . 
7277-M  . 
8162-M  . 
8215-M  . 
8308-M  . 
8308-M  . 
8554-M  . 
871 8-M  . 
10019-M 
10440-M 
10832-M 
11327-M 
11380-M 
11537-f/l 
11769-M 
11769-M 
11769-M 
11791-M 
11850-M 
11911-M 
11911-M 
12065-M 
12449-M 
12599-M 


Matfieson  Tri-Gas,  East  Rutherfofd,  NJ  

Air  Liquide  America  Corporation,  Houston,  TX  

Federal  Express,  Memphis,  TN  

Structural  Composites  Industries,  Pomorw,  CA 

Structural  Composites  Industries,  Pomona,  CA 

Olin  Corp.,  Brass  &  Winchester,  Inc.,  East  Alton,  IL 

Tradewind  Enterprises,  Inc.,  Hillsboro,  OR  

American  Courier  Express  Corporation,  Miramar,  FL 

Orica  USA  Inc.,  Englewood,  CO  

Structural  Composites  Industries,  Pomona,  CA 

Structural  Composites  Industries,  Pomona,  CA 

Mass  Systems  (A  Unit  of  Ameron  Global,  Ina),  Baldwin  Parle,  CA 

Autoliv  ASP,  Inc.,  Ogden,  UT 

Phoenix  Services,  Inc.,  Pasadena,  MD 

Baker  Atlas  (Houston  Technology  Center),  Houston,  TX 

JCI  Jones  Chemicals,  Inc.,  Miltord,  VA  

Great  Western  Chemical  Company,  Portland,  OR 

Great  Westem  Chemical  Company,  Portland,  OR 

Hydrite  Chemical  Company,  Brookfiekj,  Wl  

The  Coleman  Company,  Inc.,  Wichita,  KS 

Air  Transport  Association,  Washington,  DC 

Transfer  Row,  Inc.,  Chico,  CA  

Transfer  Flow,  Inc.,  Chico,  CA  

Petroiab  Company,  Latham,  NY 

Chlorine  Service  Company,  Inc.,  Kingwood,  TX  

Vottaix,  Inc.,  North  Branch,  NJ  


06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
07/31/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
06/28/2002 
07/31/2002 
06/28/2002 
06/28/2002 
06/28/2002 


IFR  Doc.  02-14356  Filed  6-6-02;  8:45  am] 
aiLLMQ  CODE  4«10-aO-M 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  Thrift  Supervision 

Superior  Federal  Bank,  FSB;  Notice  of 
Ap|x>intment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  0£Bce  of  Thrift  Supervision  has  duly 
appointed  the  Federal  Deposit  Insurance 


Corporation  as  sole  Receiver  for 
Superior  Federal  Bank,  FSB,  Hinsdale, 
Illinois  (OTS  No.  17925),  on  May  31, 
2002. 

Dated:  June  4,  2002. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

(PR  Doc.  02-14316  Filed  6-6-02;  8:45  am] 
BNJJNQ  CODE  «7»H)1-M 
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■  "his  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
ar)d  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


COIMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart11 

Delegation  of  Authority  to  the  Director 
of  the  Division  of  Enforcement  To 
Institute  Subpoena  Enforcement 
Proceedings 

CoiTBCtlO/J 

In  rule  document  02-13300  beginning 
on  page  37322  in  the  issue  of 
Wednesday.  May  29,  2002,  make  the 
following  correction: 

On  page  37322,  in  the  first  column, 
under  "EFFECTIVE  DATE"  "June  28,  2002" 
should  read  "May  29,  2002". 

(FR  Doc.  C2-13300  Filed  6-6-02;  8:45  am) 
MLUNG  COOE  1S06-O1-O 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(0MB  Control  No.  900(MX)69] 

Federal  Aquisiton  Regulation; 
Information  Collection;  indirect  Cost 
Rates 

Correction 

J  In  notice  document  02-9720 
beginning  on  page  19558  in  the  issue  of 
Monday,  April  22,  2002,  make  the 
following  correction: 


On  page  19559,  in  the  first  column, 
under  "DATES"  "May  22,  2002"  should 
read  "June  21,  2002". 

,  [FR  Doc.  C2-9720  Filed  6-6-02;  8:45  am) 
BILLING  COOE  1SOS-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IMT-001-0007,  MT-001-0008,  MT-001-0009 
and  MT-001-0010;  FRL-717&-1] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Montana;  BillingsA^urel  Sulfur  Dioxide 
State  implementation  Plan 

Correction 

In  rule  dociunent  02-10332  beginning 
on  page  22168  in  the  issue  of  Thursday, 
May  2,  2002,  make  the  following 
correction: 

On  page  22204,  in  the  first  column,  in 
footnote  "22",  in  the  tenth  line,  "1000 
ppm"  should  read,  "100  ppm". 

[FR  Doc.  C2-10332  Filed  6-6-02;  8:45  am) 
BILUNGCOOE  1S06-01-O 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1230 
RIN  3095-AB06 

Micrographic  Records  Managenient 

Correction 

In  rule  document  02-10588,  originally 
printed  Thursday,  May  9,  2002  at  67  FR 
31692-31697,  and  reprinted  as  R2- 
10588,  Tuesday,  May  14,  2002  at  67  FR 
34574-34579,  make  the  following 
correction: 

§1230^    [Correctadl 

On  page  34575,  colxmm  two,  §1230.2 
is  correctly  added  to  read  as  follows: 


f1230^    What  i«  the  authortty  for  this 
part? 

44  U.S.C.  chapters  29  and  33, 
authorize  the  Archivist  of  the  United 
States  to: 

(a)  Establish  standards  for  copying 
records  by  photographic  and 
microphotographic  means; 

(b)  Establish  standards  for  the 
creation,  storage,  use,  and  disposition  of 
microform  records  in  Federal  agencies; 
and 

(c)  Provide  centralized  microfilming 
services  for  Federal  agencies. 

[FR  Doc.  C2-10588  Filed  6-6-02:  8:45  am) 
BHXING  COOE  1506-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspac*  Dodwt  No.  02-ACE-5] 

Amendment  to  Class  E  Airspace; 
Fremont,  NE 

Correction 

In  rule  document  02-13549  beginning 
on  page  37667  in  the  issue  of  Thursday, 
May  30,  2002,  make  the  following 
corrections: 

1.  On  page  37668,  in  the  first  colimm, 
under  the  heading  SUPPlfMENTARY 
INFORMATION:,  in  the  ninth  line  from  the 
bottom,  "fee"  should  read  "feet". 

2.  On  the  same  page,  in  the  second 
column,  in  the  hhh  line  "oP'  should 
read  "on". 

S71.1    [Convclwq 

3.  On  the  same  page,  in  the  third 
column,  in  §  71.1,  the  heading  "ACE  NE 
£55  Fremont,  NE  [Revised]"  should 
read  "ACE  NE  E5  Fremont,  NE 
[Revised]". 

[FR  Doc.  C2-13549  Filed  6-6-02;  8:45  am) 
BHJJNa  COOE  150ft-01-D 


®   !=^ 
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June  7,  2002 


Part  n 


Securities  and 

Exchange 

Commission 


Self-Regulatory  Organizations;  Notice  of 
Filing  of  Amendment  No.  2  to  a 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Nasdaq's  Proposed  Separation 
from  the  NASD  and  the  Establishment  of 
the  NASD  Alternative  Display  Facility; 
Notice 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[R«toM«  No.  34-45991 ;  FU»  No.  SR-NASO- 
2001-90] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Amendment  No.  2  to  a 
f*ropoaed  Rule  Ctiange  by  tfw  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Nasdaq's  Proposed 
Separation  from  ttw  NASD  and  ttie 
Establishment  of  the  NASD  Altemattve 
Display  Facility 

Ma/ 28,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act") '  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  May  24,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Seciirities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
Amendment  No.  2  ^  to  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  NASD.  The  proposed 
rule  change,  incorporating  AJnendment 
No.  1 .  was  published  for  comment  in 
the  Federal  Register  on  January  3, 
2002.'*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on 
Amendment  No.  2  to  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  response  to  comments  on  the 
original  proposal,  the  NASD  is 
proposing  additional  amendments  to  its 
rules  relating  to  Nasdaq's  proposed 
separation  from  the  NASD  and  the 
establishment  of  the  NASD  Alternative 
Display  Facility.  Proposed  new  language 
is  in  italics;  proposed  deletions  are  in 
brackets.  The  text  of  the  proposed  rule 
change  is  marked  to  show  additions  and 
deletions  from  the  NASD's  rules  as  they 
currently  exist.  The  discussion  section 
of  this  notice.  Section  II.A.l  below, 
however,  details  the  specific  changes 
made  between  Amendment  No.  2  and 
the  original  filing  and  provides 
explanations  regarding  the  same.  For  an 
explanation  of  the  original  filing,  see  the 
release  cited  in  footnote  4. 


•  15  U.S.C.  78s(b)(l). 

n7CFR240.19b-4. 

^  Amendment  No.  2  replaces  and  supersedes  the 
original  filing  in  its  entirety. 

'*  Securities  Exchange  Act  Release  No.  45156 
(December  14.  2001).  67  FR  388. 


0100.  General  Provisions 
0120.  Definitions 

(a)  No  Change. 

(b)  "Association" 

The  term  "Association"  means, 
collectively,  the  NASD,  NASD 
Regulation,  [Nasdaq,]  and  NASD 
Dispute  Resolution. 

(c)  through  (q)  No  Change. 
***** 

0130.  Delegation,  Authority  and  Access 

(a)  The  National  Association  of 
Securities  Dealers,  Inc.,  delegates  to  its 
subsidiaries  (NASD  Regulation,  Inc.  and 
NASD  Dispute  Resolution.  Inc.  [The 
Nasdaq  Stock  Market,  Inc.],  hereinafter 
"Subsidiaries")  the  authority  to  act  on 
behalf  of  the  Association  as  set  forth  in 
a  Plan  of  Allocation  and  Delegation 
adopted  by  the  Board  of  Governors  and 
approved  by  the  Commission  pursuant 
to  its  authority  under  the  Act. 

(b)  No  Change. 

*        *        *        ♦        » 

1000.  Membership,  Registration  and 
Qualification  Requirements 


1022.  Categories  of  Principal 
Registration 

(a)  through  (d)  No  Change. 

(e)  Limited  Principal — Direct 
Participation  Programs 

(1)  No  Change. 

(2)  For  purposes  of  the  Rule  1000 
Series,  "direct  participation  programs" 
shall  mean  programs  [which]  that 
provide  for  flow-through  tax 
consequences  regardless  of  the  structure 
of  the  legal  entity  or  vehicle  for 
distribution  including,  but  not  limited 
to,  oil  and  gas  programs,  cattle 
programs,  condominium  securities, 
Subchapter  S  corporate  offerings  and  all 
other  programs  of  a  similar  nature, 
regardless  of  the  industry  represented 
by  the  program,  or  any  combination 
thereof.  Excluded  from  this  definition 
are  real  estate  investment  trusts,  tax 
qualified  pension  and  profit  sharing 
plans  pursuant  to  Sections  401  and 
403(a)  of  the  Internal  Revenue  Code 
(Code)  and  individual  retirement  plans 
imder  Section  408  of  the  Code,  tax 
sheltered  annuities  pursuant  to  the 
provisions  of  Section  403(b)  of  the  Code 
and  any  company  including  separate 
accoimts  registered  pursuant  to  the 
Investment  Company  Act  of  1940.  Also 
excluded  from  this  definition  is  any 
program  (for  which  quotations  are 
displayed  on  Nasdaq  or  which]  that  is 
listed  on  a  registered  national  securities 
exchange  or  any  program  for  which  an 
application  for  [quotation  on  Nasdaq  or] 


listing  on  a  registered  national  securities 
exchange  has  been  made. 

(3)  No  Change. 

(f)  through  (g)  No  Change. 

***** 

1032.  Categories  of  Representative 
Registration 

(a)  through  (e)  No  change. 

(f)  Limited  Representative — Equity 
Trader 

(1)  Each  person  associated  with  a 
member  who  is  included  within  the 
definition  of  a  representative  as  defined 
in  Rule  1031  must  register  with  the 
Association  as  a  Limited 
Representative — ^Equity  Trader  if,  with 
respect  to  transactions  in  equity, 
preferred  or  convertible  debt  securities 
effected  on  the  Nasdaq  Stock  Exchange 
or  otherwise  than  on  a  securities 
exchange,  such  person  is  engaged  in 
proprietary  trading,  the  execution  of 
transactions  on  an  agency  basis,  or  the 
direct  supervision  of  such  activities, 
other  than  any  person  associated  with  a 
member  whose  trading  activities  are 
conducted  principally  on  behalf  of  an 
investment  company  that  is  registered 
with  the  Commission  pursuant  to  the 
Investment  Company  Act  of  1940  and 
that  controls,  is  controlled  by  or  is 
under  common  control,  with  the 
member. 

(2)  No  change. 
***** 

2000.  Business  Conduct 

2100.  General  Standards 

2110.  Standards  of  Commercial  Honor 
and  Principles  of  Trade 

A  member,  in  the  conduct  of  [his]  its 
business,  shall  observe  high  standards 
of  commercial  honor  and  just  and 
equitable  principles  of  trade. 

IM-21ia-l.  "Free-Riding and 
Withholding^' 

(a)  No  Change, 
(b)  Violations  of  Rule  2110 

Except  as  provided  herein,  it  shall  be 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  and  a 
violation  of  Rule  2110  for  a  member,  or 
a  person  associated  with  a  member,  to 
fail  to  make  a  bona  fide  public 
distribution  at  the  public  offering  price 
of  securities  of  a  public  offering  which 
trade  at  a  premium  in  the  secondary 
market  whenever  such  secondary 
market  begins  regardless  of  whether 
such  securities  are  acquired  by  the 
member  as  an  underwriter,  a  selling 
group  member  or  from  a  member 
participating  in  the  distribution  as  an 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7.  2002  /Notices 


39477 


underwriter  or  selling  group  or 
otherwise.  Therefore,  it  shall  be  a 
violation  of  Rule  2110  for  a  member,  or 
i,  person  associated  with  a  member,  to: 
I  (1)  through  (8)  No  Change. 

(9)  Sell  any  of  the  securities  to  any 
person,  or  to  a  member  of  the  immediate 
family  of  such  person  who  is  supported 
directly  or  indirectly  to  a  material  extent 
by  such  person,  who  owns  or  has 
contributed  capital  to  a  broker/dealer, 
other  than  solely  a  limited  business 
broker/dealer  as  defined  in  paragraph 
(c)  of  this  interpretation,  or  the  accoimt 
in  which  any  such  person  has  a 
beneficial  interest,  provided,  however, 
that: 

(A)  The  prohibition  shall  not  apply  to 
any  person  who  directly  or  indirectly 
owns  any  class  of  equity  securities  of,  or 
who  has  made  a  contribution  of  capital 
to,  a  member,  and  whose  ownership  or 
capital  interest  is  passive  and  is  less 
than  10%  of  the  equity  or  capital  of  a 
member,  as  long  as: 

(i)  such  person  purchases  hot  issues 
from  a  person  other  than  the  member  in 
which  it  has  such  passive  ownership 
and  such  person  is  not  in  a  position  by 
virtue  of  its  passive  ownership  interest 
to  direct  the  allocation  of  hot  issues,  or 

(ii)  such  member's  shares  or  shares  of 
a  parent  of  such  member  are  publicly 
traded  on  a[n]  registered  national 
securities  exchange  [or  Nasdaq]. 

(B)  and  (C)  No  Change, 
(c)  through  (m)  No  Change. 


fM-21 1 0-2.  Trading  Ahead  of  Customer 
Limit  Order 


(a)  General  Application 


To  continue  to  ensure  investor 
protection  and  enhance  market  quality, 
the  Association's  Board  of  Governors  is 
issuing  an  interpretation  to  the  Rules  of 
the  Association  dealing  with  member 
firms'  treatment  of  their  customer  limit 
orders  in  Nasdaq-Zisted  securities.  This 
interpretation,  which  is  applicable  from 
9:30  a.m.  to  6:30  p.m.  Eastern  Time,  will 
require  members  acting  as  market 
makers  to  handle  their  customer  limit 
orders  with  all  due  care  so  that  market 
makers  do  not  "trade  ahead"  of  those 
limit  orders.  Thus,  members  acting  as 
market  makers  that  handle  customer 
limit  orders,  whether  received  from 
their  own  customers  or  from  another 
member,  are  prohibited  from  trading  at 

firices  equal  or  superior  to  that  of  the 
imit  order  without  executing  the  limit 
order.[,  provided  that,  prior  to 
September  1,  1995,  this  prohibition 
shall  not  apply  to  customer  limit  orders 
that  a  member  firm  receives  from 
another  member  firm  and  that  are 
greater  than  1,000  shares.  Such  orders 


shall  be  protected  fit)m  executions  at 
prices  that  are  superior  but  not  equal  to 
that  of  the  limit  order.  In  the  interests 
of  investor  protection,  the  Association  is 
eliminating  the  so-called  disclosure 
"safe  harbor"  previously  established  for 
members  that  fully  disclosed  to  their 
customers  the  practice  of  trading  ahead 
of  a  customer  limit  order  by  a  market- 
making  firm.]  ^ 

[Rule  2110  of  the  Association's  Rules 
states  that:] 

[A  member,  in  the  conduct  of  [his]  its 
business,  shall  observe  high  standards 
of  commercial  honor  and  just  and 
equitable  principles  of  trade.] 

[Rule  2320,  the  Best  Execution  Rule, 
states  that:] 

[In  any  transaction  for  or  with  a 
customer,  a  member  and  persons 
associated  with  a  member  shall  use 
reasonable  diligence  to  ascertain  the 
best  inter-dealer  market  for  the  subject 
security  and  buy  or  sell  in  such  a  market 
so  that  the  resultant  price  to  the 
customer  is  as  favorable  as  possible  to 
the  customer  under  prevailing  market 
conditions.] 

Interpretation 

The  following  interpretation  of  Rule 
2110  has  been  approved  by  the  Board: 

A  member  firm  that  accepts  and  holds 
an  unexecuted  limit  order  from  its 
customer  (whether  its  own  customer  or 
a  customer  of  another  member)  in  a 
N&sd&q-listed  security  and  that 
continues  to  trade  the  subject  security 
for  its  own  market-making  accoimt  at 
prices  that  would  satisfy  the  customer's 
limit  order,  without  executing  that  limit 
order,  shall  be  deemed  to  have  acted  in 
a  manner  inconsistent  with  just  and 
equitable  principles  of  trade,  in 
violation  of  Rule  2110,  provided  that, 
[until  September  1, 1995,  customer  limit 
orders  in  excess  of  1.000  shares  received 
from  another  member  firm  shall  be 
protected  from  the  market  maker's 
executions  at  prices  that  are  superior 
but  not  equal  to  that  of  the  limit  order, 
and  provided  further,  that]  a  member 
firm  may  negotiate  specific  terms  and 
conditions  applicable  to  the  acceptance 
of  limit  orders  only  with  respect  to  limit 
orders  that  are:  (a)  For  customer 
accounts  that  meet  the  definition  of  an 
"institutional  account"  as  that  term  is 


'  For  purposes  of  the  pilot  program  expanding  the 
operation  of  certain  Nasdaq  transaction  and 
quotation  reporting  systems  and  facilities  in  SR- 
NASD-99-57  during  the  period  from  4  p.m.  to  6:30 
p.m.  Eastern  Time,  members  may  generally  limit 
the  life  of  a  customer  limit  order  to  the  period  of 
9:30  a.m.  to  4  p.m.  Eastern  Time.  If  a  customer  does 
not  formally  assent  ("opt-in")  to  processing  of  their 
limit  orderls)  during  the  extended  hours  period 
commencing  after  the  normal  close  of  the  Nasdaq 
market,  limit  order  protection  will  not  apply  to  that 
customer's  ordeHs). 


defined  in  Rule  3110(c)(4);  or  (b)  10,000 
shares  or  more,  unless  such  orders  are 
less  than  $100,000  in  value.  Nothing  in 
this  interpretation,  however,  requires 
members  to  accept  limit  orders  from  any 
customer. 

[By  rescinding  the  safe  harbor 
position  and  adopting  this 
interpretation,]  [t]7he  Association 
wishes  to  emphasize  that  members  may 
not  trade  ahead  of  their  customer  limit 
orders  in  their  market-making  capacity 
even  if  the  member  had  in  the  past  fully 
disclosed  the  practice  to  its  customers 
prior  to  accepting  limit  orders.  The 
Association  believes  that,  pursuant  to 
Rule  2110,  members  accepting  and 
holding  unexecuted  customer  limit 
orders  owe  certain  duties  to  their 
customers  and  the  customers  of  other 
member  firms  that  may  not  be  overcome 
or  cured  with  disclosure  of  trading 
practices  that  include  trading  ahead  of 
the  customer's  order.  The  terms  and 
conditions  under  which  institutional 
account  or  appropriately  sized  customer 
limit  orders  are  accepted  must  be  made 
clear  to  customers  at  the  time  the  order 
is  accepted  by  the  firm  so  that  trading 
ahead  in  the  firm's  market  making 
capacity  does  not  occur.  For  purposes  of 
this  interpretation,  a  member  that 
controls  or  is  controlled  by  another 
member  shall  be  considered  a  single 
entity  so  that  if  a  customer's  limit  order 
is  accepted  by  one  affiliate  and 
forwarded  to  another  affiliate  for 
execution,  the  firms  are  considered  a 
single  entity  and  the  market  making  unit 
may  not  trade  ahead  of  that  customer's 
limit  order. 

The  Association  also  wishes  to 
emphasize  that  all  members  accepting 
customer  limit  orders  owe  those 
customers  duties  of  "best  execution" 
regardless  of  whether  the  orders  are 
executed  through  the  member's  market 
making  capacity  or  sent  to  another 
member  for  execution.  [As  set  out 
above,  the  Best  Execution  Rule]  Rule 
2320  requires  members  to  use 
reasonable  diligence  to  ascertain  the 
best  inter-dealer  market  for  the  security 
and  buy  or  sell  in  such  a  market  so  that 
the  price  to  the  customer  is  as  favorable 
as  possible  under  prevailing  market 
conditions.  The  Association  emphasizes 
that  order  entry  firms  should  continue 
to  routinely  monitor  the  handling  of 
their  customers'  limit  orders  regarding 
the  quality  of  the  execution  received. 

(b)  No  Change. 
***** 

IM-2110-3.  Front  Running  Policy 

It  shall  be  considered  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  for  a  member  or 
person  associated  with  a  member,  for  an 
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account  in  which  such  member  or 
person  associated  with  a  member  has  an 
interest,  for  an  account  with  respect  to 
which  such  member  or  person 
associated  with  a  member  exercises 
investment  discretion,  or  for  certain 
customer  accounts,  to  cause  to  be 
executed: 

(a)  No  Change. 

(b)  an  order  to  buy  or  sell  an 
underlying  security  when  such  member 
or  person  associated  with  a  member 
causing  such  order  to  be  executed  has 
material,  non-pubhc  market  information 
concerning  an  imminent  block 
transaction  in  an  option  overlying  that 

*  security,  or  when  a  customer  has  been 
provided  such  material,  non-public 
market  information  by  the  member  or 
any  person  associated  with  a  member; 
prior  to  the  time  information  concerning 
the  block  transaction  has  been  made 
publicly  available. 

The  violative  practice  noted  above 
may  include  transactions  [which]  that 
are  executed  based  upon  knowledge  of 
less  than  all  of  the  terms  of  the  block 
transaction,  so  long  as  there  is 
knowledge  that  all  of  the  material  terms 
of  the  transaction  have  been  or  will  be 
agreed  upon  imminently. 

The  general  prohibitions  stated  above 
shall  not  apply  to  transactions  executed 
by  member  participants  in  automatic 
execution  systems  in  those  instances 
where  participants  must  accept 
automatic  executions. 

These  prohibitions  also  do  not 
include  situations  in  which  a  member  or 
person  associated  with  a  member 
receives  a  customer's  order  of  block  size 
relating  to  both  an  option  and  the 
underlying  security.  In  such  cases,  the 
member  and  person  associated  with  a 
member  may  position  the  other  side  of 
one  or  both  components  of  the  order. 
However,  in  these  instances,  the 
member  and  person  associated  with  a 
member  would  not  be  able  to  cover  any 
resulting  proprietary  position(s)  by 
entering  an  offsetting  order  until 
information  concerning  the  block 
transaction  involved  has  been  made 
publicly  available. 

The  application  of  this  front  ninning 
policy  is  limited  to  transactions  that  are 
required  to  be  reported  on  the  last  sale 
reporting  systems  administered  by 
Nasdaq,  Consolidated  Tape  Association 
(CTA),  or  Option  Price  Reporting 
Authority  (OPRA).  Information  as  to  a 
block  transaction  shall  be  considered  to 
be  publicly  available  when  it  has  been 
disseminated  via  the  tape  or  high  speed 
communications  line  of  one  of  those 
systems  or  of  a  third-party  news  wire 
service. 

A  transaction  involving  10,000  shares 
or  more  of  an  underlying  seciurity  or 


options  covering  such  number  of  shares 
is  generally  deemed  to  be  a  block 
transaction,  although  a  transaction  of 
less  than  10,000  shares  could  be 
considered  a  block  transaction  in 
appropriate  cases.  A  block  transaction 
that  has  been  agreed  upon  does  not  lose 
its  identity  as  such  by  arranging  for 
partial  executions  of  the  full  transaction 
in  portions  [which]  that  themselves  are 
not  of  block  size  if  the  execution  of  the 
full  transaction  may  have  a  material 
impact  on  the  market.  In  this  situation, 
the  requirement  that  information 
concerning  the  block  transaction  be 
made  publicly  available  will  not  be 
satisfied  imtil  the  entire  block 
transaction  has  been  completed  and 
publicly  reported. 
***** 

IM-211(y-4  Tmding  Ahead  of  Research 
Reports 

'   The  Board  of  Governors,  imder  its 
statutory  obligation  to  protect  investors 
and  enhance  market  quality,  is  issuing 
an  interpretation  to  the  Rules  regarding 
a  member  firm's  trading  activities  that 
occur  in  anticipation  of  a  firm's 
issuance  of  a  research  report  regarding 
a  security.  The  Board  of  Governors  is 
concerned  with  activities  of  member 
firms  that  purposefully  establish  or 
adjust  the  firm's  inventory  position  in 
[Nasdaq-listed  securities,]  an  exchange- 
listed  security  traded  otherwise  than  on 
an  exchange  [in  the  OTC  market,]  or  a 
derivative  security  based  primarily  on  a 
specific  [Nasdaq  or]  exchange-listed 
security  in  anticipation  of  the  issuance 
of  a  research  report  in  that  same 
security.  For  example,  a  firm's  research 
department  may  prepare  a  research 
report  recommending  the  purchase  of  a 
particular  Nasdaq-listed  security.  Prior 
to  the  publication  and  dissemination  of 
the  report,  however,  the  trading 
department  of  the  member  firm  might 
piuposefully  accumulate  a  position  in 
that  security  to  meet  anticipated 
customer  demand  for  that  security.  After 
the  firm  had  established  its  position,  the 
firm  would  issue  the  report,  and 
thereafter  fill  customer  orders  from  the 
member  firm's  inventory  positions. 

The  Association  believes  that  such 
activity  is  conduct  [which]  that  is 
inconsistent  with  just  and  equitable 
principles  of  trade,  and  not  in  the  best 
interests  of  the  investors.  Thus,  this 
interpretation  prohibits  a  member  from 
purposefully  establishing,  creating  or 
changing  the  firm's  inventory  position 
in  [a  Nasdaq-listed  security,]  an 
exchange-listed  secuirity  traded 
otherwise  than  on  an  exchange  [in  the 
third  market]  or  a  derivative  security 
related  to  the  underlying  equity 


security,  in  anticipation  of  the  issuance 
of  a  research  report  regarding  such 
seciu-ity  by  the  member  firm. 

[Rule  2110  states  that: 

A  member  in  the  conduct  of  its 
business,  shall  observe  high  standards 
of  commercial  honor  and  just  and 
equitable  principles  of  trade.] 

In  accordance  with  Article  VII, 
Section  l(a)(ii)  of  the  NASD  By-Laws, 
the  Association's  Board  of  Governors 
has  approved  the  following 
interpretation  of  Rule  2110: 

Trading  activity  purposefully 
establishing,  increasing,  decreasing,  or 
liquidating  a  position  in  [a  Nasdaq 
seciu-ity,]  an  exchange-listed  seciu'ity 
traded  otherwise  than  on  an  exchange 
[in  the  over-the-counter  market]  or  a 
derivative  security  based  primarily 
upon  a  specific  [Nasdaq  or)  exchange- 
listed  security,  in  anticipation  of  the 
issuance  of  a  research  report  in  that 
seciuity  is  inconsistent  with  just  and 
equitable  principles  of  trade  and  is  a 
violation  of  Rule  2110. 

For  purposes  of  this  interpretation,  a 
"purposeful"  change  in  the  firm's 
inventory  position  means  any  trading 
activities  undertaken  with  the  intent  of 
altering  a  firm's  position  in  a  security  in 
anticipation  of  accommodating  investor 
interest  once  the  research  report  has 
been  published.  Hence,  the 
interpretation  does  not  apply  to  changes 
in  an  inventory  position  related  to 
imsolicited  order  flow  from  a  firm's 
retail  or  broker/ dealer  client  base  or  to 
research  done  solely  for  in-house 
trading  and  not  in  any  way  used  for 
external  publication. 

Under  this  interpretation,  the  Board 
recommends,  but  does  not  require,  that 
member  firms  develop  and  implement 
policies  and  procediues  to  establish 
effective  internal  control  systems  and 
procedures  that  would  isolate  specific 
information  within  research  and  other 
relevant  departments  of  the  firm  so  as  to 
prevent  the  trading  department  from 
utilizing  the  advance  knowledge  of  the 
issuance  of  a  research  report.  Firms  that 
choose  not  to  develop  "Chinese  Wall" 
procedures  bear  the  burden  of 
demonstrating  that  the  basis  for  changes 
in  inventory  positions  in  advance  of 
research  reports  was  not  purposeful. 
***** 

M-2110-5.  Anti-Intimidation/ 
Coordination 

The  Board  of  Governors'  is  issuing  this 
interpretation  to  codify  a  longstancting 
policy.  It  is  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  for 
any  member  or  person  associated  with 
a  member  to  coordinate  the  prices 
(including  quotations),  trades,  or  trade 
reports  of  such  member  with  any  other 
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member  or  person  associated  with  a 
member;  to  direct  or  request  another 
member  to  alter  a  price  (including  a 
quotation);  or  to  engage,  directly  or 
indirectly,  in  any  conduct  that 
threatens,  harasses,  coerces,  intimidates, 
or  otherwise  attempts  improperly  to 
influence  another  member  or  person 
associated  with  a  member.  This 
includes,  but  is  not  limited  to,  any 
attempt  to  influence  another  member  or 
person  associated  with  a  member  to 
adjust  or  maintain  a  price  or  quotation, 
whether  displayed  on  any  [automated 
system]  facility  operated  by  the  NASD 
[The  Nasdaq  Stock  Market,  Inc. 
(Nasdaq),]  or  otherwise,  or  refusals  to 
trade  or  other  conduct  that  retaliates 
against  or  discourages  the  competitive 
activities  of  another  market  maker  or 
market  participant.  Nothing  in  this 
interpretation  respecting  coordination  of 
quotes,  trades,  or  trade  reports  shall  be 
deemed  to  limit,  constrain,  or  otherwise 
inhibit  the  freedom  of  a  member  or 
person  associated  with  a  member  to: 

(1)  set  unilaterally  its  own  bid  [and] 
or  ask  in  any  [Nasdaq]  security,  the 
prices  at  which  it  is  willing  to  buy  or 
sell  any  [Nasdaq]  security,  and  the 
quantity  of  shares  of  any  [Nasdaq] 
seciuity  that  it  is  willing  to  buy  or  sell; 

(2)  set  imilaterally  its  ovtm  dealer 
spread,  quote  increment,  or  quantity  of 
shares  for  its  quotations  (or  set  any 
relationship  between  or  among  its 
dealer  spread,  inside  spread,  or  the  size 
of  any  quote  increment)  in  any  [Nasdaq] 
security; 

(3)  communicate  its  own  bid  or  ask, 
or  the  prices  at  or  the  quantity  of  shares 
in  which  it  is  willing  to  buy  or  sell  any 
[Nasdaq]  security  to  any  person,  for  the 
purpose  of  exploring  the  possibility  of  a 
purchase  or  sale  of  that  security,  and  to 
negotiate  for  or  agree  to  such  purchase 
or  sale; 

(4)  communicate  its  own  bid  or  ask, 
or  the  price  at  or  the  quantity  of  shares 
in  which  it  is  willing  to  buy  or  sell  any 
[Nasdaq]  seciuity,  to  any  person  for  the 
purpose  of  retaining  such  person  as  an 
agent  or  subagent  for  the  member  or  for 
a  customer  of  the  member  (or  for  the 
purpose  of  seeking  to  be  retained  as  an 
agent  or  subagent),  and  to  negotiate  for 
or  agree  to  such  purchase  or  sale; 

(5)  through  (7)  No  Change. 
***** 

2200.  Communications  With  Customers 
and  the  Public 

2210.  Communications  With  the  Public 

(a)  and  (b)  No  Change. 

(c)  Filing  Requirements  and  Review 
Procediu«s 

(1)  through  (6)  No  Change. 


(7)  The  following  types  of  material  are 
excluded  from  the  foregoing  filing 
requirements  and  (except  for  research 
reports  imder  paragraph  (G))  spot-check 
procediues: 

(A)  No  Change. 

(B)  Advertisements  or  sales  literature 
[which]  that  do  no  more  than  identify 
the  [Nasdaq]  symbol  of  the  member  and/ 
or  of  a  security  in  which  the  member  is 
a  [Nasdaq]  registered  market  maker; 

(C)  through  (G)  No  Change. 

(8)  and  (9)  No  Change. 

***** 

2300.  Transactions  With  Customers 

2310.  No  Change. 

***** 

IM-2310-1.  Possible  Application  of  SEC 
Rules  15g-l  through  15g-9 

Members  should  be  aware  that, 
effective  January  1, 1990,  any 
transaction  [which]  that  involves  a 
[non-Nasdaq,]  non-exchange-listed 
equity  security  trading  for  less  than  five 
dollars  per  share  may  be  subject  to  the 
provisions  of  SEC  Rules  15g-l  through 
15g-9,  and  those  Rules  should  be 
reviewed  to  determine  if  an  executed 
customer  suitability  agreement  is 
required. 

Accounts  opened,  and 
recommendations  made,  prior  to 
January  1, 1991  remain  subject  to  former 
Article  III,  Sections  2  and  21(c)  of  the 
Rules  of  Fair  Practice  as  previously  in 
effect,  as  set  forth  in  Notice  to  Members 
90-52  (August  1990). 


IM-2310-2.  Fair  Dealing  With 
Customers 

(a)  through  (d)  No  Change. 

(e)  Fair  Dealing  with  Customers  with 
Regard  to  Derivative  Products  or  New 
Financial  Products 

The  Board  emphasizes  members' 
obligations  for  fair  dealing  with 
customers  when  making 
recommendations  or  accepting  orders 
for  new  financial  products.  As  new 
products  are  introduced  from  time  to 
time,  it  is  important  that  members  make 
every  effort  to  familiarize  themselves 
with  each  customer's  financial  situation, 
trading  experience,  and  ability  to  meet 
the  risks  involved  with  such  products 
and  to  make  every  effort  to  make 
customers  aware  of  the  pertinent 
information  regarding  the  products. 
Members  must  follow  specific 
guidelines,  set  forth  helow,  for 
qualifying  the  accounts  to  trade  the 
products  and  for  supervising  the 
accounts  thereafter. 


(1)  Index  Warrants 

Members  are  obliged  to  comply  with 
the  Rules,  regulations  and  procedures 
applicable  to  index  warrants  and  foreign 
currency  warrants  contained  in  the  Rule 
2840  Series. 

(2)  Hybrid  Securities  and  Selected 
Equity-Linked  Debt  Securities 
("SEEDS")  [Designated]  Listed  as 
Nasdaq  National  Market  Securities 
[Pursuant  to  the  Rule  4400  Series] 

With  respect  to  Hybrid  Securities  and 
Selected  Equity-Liniced  Debt  Securities 
("SEEDS")  that  have  been  listed  as 
Nasdaq  National  Market  Securities, 
[Mlmembers  are  obligated  to  comply 
with  any  Rules,  regulations,  or 
procedures  applicable  to  such  seciuities 
[pursuant  to  the  Rule  4420  Series], 
including  those  of  Nasdaq,  as  well  as 
any  other  applicable  Rule,  regulation,  or 
procedure  of  the  Association.  Prior  to 
the  commencement  of  trading  of  a 
particular  SEEDS,  Nasdaq  or  the 
Association  will  distribute  a  circular 
providing  guidance  regarding  member 
firm  compliance  responsibilities 
(including  suitability  recommendations 
and  account  approval)  when  handling 
transactions  in  SEEDS. 


2320.  Best  Execution  and 
Interpositioning 

(a)  through  (f)  No  Change. 

(g)(1)  Unless  two  or  more  priced 
quotations  for  a  [non-Nasdaq]  non- 
exchange-listed  security  (as  defined  in 
the  Rule  [6700]  6600  Series)  are 
displayed  in  an  inter-dealer  quotation 
system  that  permits  quotation  updates 
on  a  real-time  basis,  in  any  transaction 
for  or  with  a  customer  pertaining  to  the 
execution  of  an  order  in  a  [non-Nasdaq] 
non-exchange-listed  security,  a  member 
or  person  associated  with  a  member[,j 
shall  contact  and  obtain  quotations  from 
three  dealers  (or  all  dealers  if  three  or 
less)  to  determine  the  best  inter-dealer 
market  for  the  subject  seciuity. 

(2)  Members  that  display  priced 
quotations  on  a  real-time  basis  for  a 
[non-Nasdaq]  non-exchange-listed 
security  in  two  or  more  quotation 
mediums  that  permit  quotation  updates 
on  a  real-time  basis  must  display  the 
same  priced  quotations  for  the  security 
in  each  medium. 

(3)  through  (5)  No  Change. 
***** 

2340.  Customer  Account  Statements 

(a)  through  (b)  No  Change. 

(c)  Definitions 

For  purposes  of  this  Rule,  the 
following  terms  will  have  the  stated 
meanings: 
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(1)  through  (2)  No  Change. 

(3)  "direct  participation  program"  or 
"direct  participation  program  security" 
refers  to  the  publicly  issued  equity 
seciirities  of  a  direct  participation 
program  as  defined  in  Rule  2810 
(including  limited  liability  companies], 
but  does  not  include  securities  on 
deposit  in  a  registered  securities 
depository  and  settled  regular  way, 
securities  listed  on  a  national  seciuities 
exchange  [or  The  Nasdaq  Stock  Market], 
or  any  program  registered  as  a 
commodity  pool  with  the  Commodities 
Futures  Trading  Commission. 

(4)  "real  estate  investment  trust"  or 
"real  estate  investment  trust  security" 
refers  to  the  publicly  issued  equity 
securities  of  a  real  estate  investment 
trust  as  defined  in  Section  856  of  the 
Internal  Revenue  Code,  but  does  not 
include  securities  on  deposit  in  a 
registered  seciuities  depository  and 
settled  regiilar  way  or  seciuities  listed 
on  a  national  seciuities  exchange  [or 
The  Nasdaq  Stock  Market]. 

(5)  No  Change, 
(d)  No  Change. 

*        *        *        •        • 

2520.  Margin  Requirements 

Rule  2520.  Margin  Requirements 

(a)  through  (e)(8]  No  change. 

(e)(9)  Notwithstanding  the  other 
provisions  of  this  Rule,  any  security  that 
is:  (1)  quoted  on  the  Bulletin  Board 
Service  operated  by  the  NASD  or  The 
Nasdaq  Stock  Exchange:  or  (2)  listed  on 
the  Bulletin  Board  Exchange  operated 
by  the  NASD  or  The  Nasdaq  Stock 
Exchange,  shall  be  subject  to  initial  and 
maintenance  margin  of  100%,  unless 
the  security  is  registered  on  a  national 
securities  exchange  other  than  The 
Nasdaq  Stock  Exchange.  The  provisions 
of  this  rule  shall  apply  irrespective  of 
whether  the  security  has  been  admitted 
to  unlisted  trading  privileges  on  a 
national  securities  exchange. 

(f)  Other  Provisions 

(1)  Determination  of  Value  for  Margin 
Purposes 

Active  securities  dealt  in  on  a 
national  securities  exchange  [or  OTC 
Marginable  securities  listed  on  Nasdaq] 
shall,  for  margin  purposes,  be  valued  at 
ciurent  market  prices  provided  that, 
whether  or  not  dealt  in  on  an  exchange 
[or  listed  on  Nasdaq],  only  those  options 
contracts  on  a  stock  or  stock  index,  or 
a  stock  index  warrant,  having  an 
expiration  that  exceeds  nine  months 
and  that  are  listed  or  guaranteed  by  the 
carrying  broker-dealer,  may  be  deemed 
to  have  market  value  for  the  purposes  of 
Rule  2520.  Other  securities  shall  be 
valued  conservatively  in  view  of  current 


market  prices  and  the  amount  [which] 
that  might  be  realized  upon  liquidation. 
Substantial  additional  margin  must  be 
required  in  all  cases  where  the 
securities  carried  in  "long"  or  "short" 
positions  are  subject  to  unusually  rapid 
or  violent  changes  in  value,  or  do  not 
have  an  active  market  [on  Nasdaq  or]  on 
a  national  seciuities  exchange,  or  where 
the  amount  carried  is  such  that  the 
position(s)  cannot  be  liquidated 
promptly. 

(2H9)  No  Change. 

(10)  Margin  For  Index/Currency 
Warrants 

(A)  This  subparagraph  (10)  sets  forth 
the  minimum  amount  of  margin  [which] 
that  must  be  deposited  and  maintained 
in  margin  accounts  of  customers  having 
positions  in  index  warrants,  currency 
index  warrants  or  currency  warrants 
dealt  in  on  [Nasdaq  or]  a  national 
seciirities  exchange.  The  Association 
may  at  any  time  impose  higher  margin 
requirements  in  respect  of  such 
positions  when  it  deems  such  higher 
margin  requirements  to  be  advisable. 
The  initial  deposit  of  margin  required 
under  this  Rule  must  be  made  within 
five  full  business  days  after  the  date  on 
which  a  transaction  giving  rise  to  a 
margin  requirement  is  effected.  The 
margin  requirements  set  forth  in  this 
subparagraph  (])  are  applicable  only  to 
index  warrants,  currency  index  warrants 
and  currency  warrants  listed  for  trading 
on  Nasdaq  or  a  national  securities 
exchange  on  or  after  September  28, 
1995. 

(B)  Definitions 

The  following  definitions  shall  apply 
to  transactions  in  index  warrants, 
currency  index  warrants,  and  currency 
warrants. 

(i)  through  (ii)  No  Change. 

(iii)  The  term  "current  market  value" 
of  an  index  warrant,  currency  index 
warrant  or  currency  warrant  shall  mean 
the  total  cost  or  net  proceeds  of  the 
transaction  on  the  day  the  warrant  was 
purchased  or  sold  and  at  any  other  time 
shall  mean  the  most  recent  closing  price 
of  that  issue  of  warrants  on  [Nasdaq,  in 
the  case  of  a  Nasdaq-listed  index 
warrants,  or]  the  exchange  on  which  it 
is  listed  on  any  day  with  respect  to 
which  a  determination  of  current  market 
value  is  made. 

(iv)  through  (xiv)  No  Change. 

(C)  through  (D)  No  Change. 


2522.  Definitions  Related  to  Options, 
Currency  Warrants,  Currency  Index 
Warrants  and  Stock  Index  Warrants 
Transactions 

(a)  The  following  definitions  shall 
apply  to  the  margin  requirements  for 
options,  currency  warrants,  currency 
index  warrants  and  stock  index 
warrants  transactions: 

(1)  through  (46)  No  Change. 

(47)  Options  Trading 

The  term  "options  trading"  means 
trading  in  any  option  issued  by  The 
Options  Clearing  Corporation,  whether 
or  not  of  a  type,  class  or  series  [which] 
that  has  been  approved  for  trading  [on 
Nasdaq  or]  on  a  national  securities 
exchange. 

(48)  through  (49)  No  Change. 

(50)  Primary  Market 

The  term  "primary  market"  means  (A) 
in  respect  of  an  underlying  security  that 
is  principally  traded  on  a  national 
securities  exchange,  the  principal 
exchange  market  in  which  the 
underlying  security  is  traded  and  (B)  in 
respect  of  an  underlying  seciuity  that  is 
principally  traded  in  the  over-the- 
counter  market,  the  market  reflected  by 
any  widely  recognized  quotation 
dissemination  system  or  service 
[(Nasdaq  in  the  case  of  a  Nasdaq  stock)]. 

(51)  through  [77)  No  Change. . 
***** 

2700.  Securities  Distributions 

***** 

2720.  Distribution  of  Securities  of 
Members  and  Affiliates  — Conflicts  of 
Interest 

(a)  No  Change. 

(b)  Definitions 

For  purposes  of  this  Rule,  the 
following  words  shall  have  the  stated 
meanings: 

(1)  through  (2)  No  Change. 

(3)  Bona  fide  independent  market — a 
market  in  a  security  [which]  that: 

(A)  through  (D)  No  Change. 

(4)  Bona  fide  independent  market 
maker — a  market  maker  [which]  that: 

(A)  is  registered  with  the  NASD  [as  a 
Nasdaq]  or  a  national  securities 
exchange  as  a  market  maker  in  the 
security  to  be  distributed  pursuant  to 
this  Ride; 

(B)  through  (C)  No  Change. 

(5)  throu^  (18)  No  Change, 
(c)  throu^  (p)  No  Change. 


2800.  Special  Products 

2810.  Direct  Participation  Programs 

(a)  No  Change. 
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b)  Requirements 

(1)  No  Change. 

(2)  Suitability 
(A)  through  (C)  No  ChdHge. 
(D)  Subparagraphs  (A)  and  (B),  and, 

ohly  in  situations  where  the  member  is 
not  affiliated  with  the  direct 
participation  program,  subparagraph  (C) 
shall  not  apply  to: 

(i)  a  secondary  public  offering  of  or  a 
secondary  market  transaction  in  a  unit, 
depositary  receipt,  or  other  interest  in  a 
direct  participation  program  [for  which 
quotations  are  displayed  on  Nasdaq  or 
which]  that  is  listed  on  a  registered 
national  securities  exchange;  or 

(ii)  an  initial  public  offering  of  a  unit, 
depositary  receipt  or  other  interest  in  a 
direct  participation  program  for  which 
an  application  for  [inclusion  on  Nasdaq 
or]  listing  on  a  registered  national 
securities  exchange  has  been  approved 
by  [Nasdaq  or]  such  exchange  and  the 
applicant  makes  a  good  faith 
representation  that  it  believes  such 
[inclusion  on  Nasdaq  or]  listing  on  an 
exchange  will  occur  within  a  reasonable 
period  of  time  following  the  formation 
of  the  program. 

(3)  through  (5)  No  Change. 


6)  Participation  in  RoUups 

(A)  through  (B)  No  Change. 

(C)  No  member  or  person  associated 
with  a  member  shall  participate  in  any 
capacity  in  a  limited  partnership  rollup 
transaction  if  the  transaction  is  unfair  or 
imreasonable. 

(i)  A  limited  partnership  rollup 
transaction  will  be  presumed  not  to  be 
unfair  or  unreasonable  if  the  limited 
partnership  rollup  transaction  provides 
for  the  right  of  dissenting  limited 
partners: 

a.  to  receive  compensation  for  their 
limited  partnership  units  based  on  an 
appraisal  of  the  limited  partnership 
assets  performed  by  an  independent 
appraiser  unaffiliated  with  the  sponsor 
or  general  partner  of  the  program 
[which]  that  values  the  assets  as  if  sold 
in  an  orderly  manner  in  a  reasonable 
period  of  time,  plus  or  minus  other 
balance  sheet  items,  and  less  the  cost  of 
sale  or  refinancing  and  in  a  manner 
consistent  with  the  appropriate  industry 
practice.  Compensation  to  dissenting 
limited  partners  of  limited  partnership 
rollup  transactions  may  be  cash,  secured 
debt  instruments,  unsecured  debt 
instruments,  or  fireely[-]_tradeable 
securities;  provided,  however,  that: 

11.  through  3.  No  Change. 
1 4.  freely[-]_  tradeable  seciuities 
utilized]  used  as  compensation  to 
dissenting  limited  partners  must  be 
previously  listed  on  a  registered 
national  securities  exchange  [or 


previously  traded  on  Nasdaq]  prior  to 
the  limited  partnership  rollup 
transaction,  and  the  number  of 
securities  to  be  received  in  return  for 
limited  partnership  interests  must  be 
determined  in  relation  to  the  average 
last  sale  price  of  the  freely[-]_  tradeable 
securities  in  the  20-day  period  following 
the  date  of  the  meeting  at  which  the 
vote  on  the  limited  partnership  rollup 
transaction  occurs.  If  the  issuer  of  the 
freely[-]_  tradeable  securities  is 
affiliated  with  the  sponsor  or  general 
partner,  newly  issued  securities  to  be 
[utilized]  used  as  compensation  to 
dissenting  limited  partners  shall  not 
represent  more  than  20  percent  of  the 
issued  and  outstanding  shares  of  that 
class  of  securities  after  giving  effect  to 
the  issuance.  For  purposes  of  the 
preceding  sentence,  a  sponsor  or  general 
partner  is  "affiliated"  with  the  issuer  of 
the  freely[-]_tradeable  securities  if  the 
sponsor  or  general  partner  receives  any 
material  compensation  from  the  issuer 
or  its  affiliates  in  conjunction  with  the 
limited  partnership  rollup  transaction  or 
the  purdiase  of  the  general  partner's 
interest;  provided,  however,  that 
nothing  herein  shall  restrict  the  ability 
of  a  sponsor  or  general  partner  to 
receive  any  payment  for  its  equity 
interests  and  compensation  as  otherwise 
provided  by  this  subparagraph. 

b.  and  c.  No  Change. 

(ii)  No  Change. 

(c)  No  Change. 
***** 

2840.  Trading  in  Index  Warrants, 
Currency  Index  Warrants,  and 
Currency  Warrants 

2841.  General 

(a)  Applicability— This  Rule  2840 
Series  shall  be  applicable[:  (1)  To  the 
conduct  of  accounts,  the  execution  of 
transactions,  and  the  handling  of  orders 
in  index  warrants  listed  on  The  Nasdaq 
Stock  Market  ("Nasdaq");  and  (2)]  to  the 
extent  appropriate  unless  otherwise 
stated  herein,  to  the  conduct  of 
accounts,  the  execution  of  transactions, 
and  the  handling  of  orders  in  exchange- 
listed  stock  index  warrants,  currency 
index  warrants,  and  currency  warrants 
by  members  who  are  not  members  of  the 
exchange  on  which  the  warrant  is  listed 
or  traded. 

(b)  and  (c)  No  Change. 
***** 

2850.  Position  Limits 

[(a)]  Except  with  the  prior  written 
approval  of  the  Association  pursuant  to 
the  Rule  9600  Series  for  good  cause 
shown  in  each  instance,  no  member 
shall  effect  for  any  account  in  which 
such  member  has  an  interest,  or  for  the 


account  of  any  partner,  officer,  director    ' 
or  employee  thereof,  or  for  the  account 
of  any  customer,  a  purchase  or  sale 
transaction  in  an  index  warrant  listed 
[on  Nasdaq  or]  on  a  national  securities 
exchange  if  the  member  has  reason  to 
believe  that  as  a  result  of  such 
transaction  the  member,  or  partner, 
officer,  director  or  employee  thereof,  or 
customer  would,  acting  alone  or  in 
concert  with  others,  directly  or 
indirectly,  hold  or  control  an  aggregate 
position  in  an  index  warrant  issue  on 
the  same  side  of  the  market,  combining 
such  index  warrant  position  with 
positions  in  index  warrants  overlying 
the  same  index  on  the  same  side  of  the 
market,  in  excess  of  the  position  limits 
established  by  the  Association[,  in  the 
case  of  Nasdaq-listed  index  warrants,]  or 
the  exchange  on  which  the  index 
warrant  is  listed. 

[(b)  In  determining  compliance  with 
this  Rule,  the  position  limits  for  Nasdaq- 
listed  index  warrants  are  as  follows:] 

[(1)  Fifteen  million  warrants  with 
respect  to  warrants  on  the  same  stock 
index  (other  than  the  Standard  &  Poor's 
MidCap  400  Index)  with  an  original 
issue  price  often  dollars  or  less.] 

[(2)  Seven  million  five  hundred 
thousand  warrants,  with  respect  to 
warrants  on  the  Standard  &  Poor's 
MidCap  400  Index  with  an  original 
issue  price  of  ten  dollars  or  less.] 

[(3)  For  stock  index  warrants  with  an 
original  issue  price  greater  than  ten 
dollars,  positions  in  these  warrants  must 
be  converted  to  the  equivalent-of 
warrants  on  the  same  index  priced 
initially  at  ten  dollars  by  dividing  the 
original  issue  price  of  the  index 
warrants  priced  above  ten  dollars  by  ten 
and  jnultipljang  this  number  by  the  size 
of  such  index  warrant  position.  After 
recalculating  a  warrant  position 
pursuant  to  this  subparagraph,  such 
recalculated  warrant  position  shall  be 
aggregated  with  other  warrant  positions 
on  the  same  underlying  index  on  the 
same  side  of  the  market  and  subjected 
to  the  applicable  position  limit  set  forth 
in  subparagraph  (1)  or  (2)  above.  For 
example,  if  an  investor  held  100,000 
Nasdaq  100  Index  warrants  offered 
originally  at  $20  per  warrant,  the  size  of 
this  position  for  the  purpose  of 
calculating  position  limits  would  be 
200,000,  or  100,000  times  20/10.] 

2851.  Exercise  Limits 

(a)  Except  with  the  prior  written 
approval  of  the  Association  pursuant  to 
the  Rule  9600  Series  for  good  cause 
shown,  in  each  instance,  no  member  or 
person  associated  with  a  member  shall 
exercise,  for  any  account  in  which  such 
member  or  person  associated  with  such 
member  has  an  interest,  or  for  the 
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account  of  any  partner,  officer,  director 
or  employee  thereof,  or  for  the  account 
of  any  customer,  a  long  position  in  any 
index  warrant  if  as  a  result  thereof  such 
member  or  partner,  officer,  director  or 
employee  thereof  or  customer,  acting 
alone  or  in  concert  with  others,  directly 
or  indirectly,!:] 

((1)  has  or  Will  have  exercised  within 
any  five  (5)  consecutive  business  days  a 
nimiber  of  index  warrants  overlying  the 
same  index  in  excess  of  the  limits  for 
index  warrant  positions  contained  in 
Rule  2850;  or 

(2)]  has  or  will  have  exceeded  the 
applicable  exercise  limit  fixed  from  time 
to  time  by  an  exchange  for  an  index 
warrant  (not  dealt  in  on  Nasdaq]. 

(b)  The  Association,  pursuant  to  the 
Rule  9600  Series  for  good  cause  shown, 
may  institute  other  limitations 
concerning  the  exercise  of  index 
warrants  from  time  to  time  by  action  of 
the  Association.  Reasonable  notice  shall 
be  given  of  each  new  limitation  fixed  by 
the  Association.  These  exercise 
limitations  are  separate  and  distinct 
from  any  other  exercise  limitations 
imposed  by  the  issuers  of  index 
warrants. 

(2852.  Reporting  Requirements) 
Reserved 

[(a)  Each  member  shall  file  with  the 
Association  a  report  with  respect  to 
each  account  in  which  the  member  has 
an  interest,  each  accoimt  of  a  partner, 
officer,  director  or  employee  of  such 
member,  and  each  customer  account  of 
the  member,  which  has  established  an 
aggregate  position  of  100,000  index 
warrants  on  the  same  side  of  the  market 
in  an  index  warrant  issue  listed  on 
Nasdaq,  combining  such  index  warrant 
position  with  positions  in  index 
warrants  overlying  the  same  index  on 
the  same  side  of  Lbe  market  traded  on 
Nasdaq  or  a  national  securities 
exchange.] 

[(b)  Such  report  shall  identify  the 
person  or  persons  having  an  interest  in 
such  account  and  shall  identify 
separately  the  total  nimiber  of  each  type 
of  index  warrant  that  comprises  the 
reportable  position  in  such  account.  The 
report  shall  be  in  such  form  as  may  be 
prescribed  by  the  Association  and  shall 
be  filed  no  later  than  the  close  of 
business  on  the  next  business  day 
following  the  day  on  which  the 
transaction  or  transactions  necessitating 
the  filing  of  such  report  occurred. 
Whenever  a  report  shall  be  required  to 
be  filed  with  respect  to  an  accoimt 
pursuant  to  this  Rule,  the  member  filing 
such  report  shall  file  with  the 
Association  such  additional  periodic 
reports  with  respect  to  such  account  as 


the  Association  may  from  time  to  time 
prescribe.] 


2854.  [Trading  Halts  or  Suspensions] 
Reserved 

[(a)  The  trading  in  an  index  warrant 
on  Nasdaq  shall  be  halted  whenever  the 
Senior  Vice  President  for  Market 
Regulation,  or  its  designee,  shall 
conclude  that  such  action  is  appropriate 
in  the  interests  of  a  fair  and  orderly 
market  and  to  protect  investors.  Among 
the  factors  that  may  be  considered  are 
the  follov\ring:] 

[(1)  trading  has  been  halted  or 
suspended  in  underlying  stocks  whose 
weighted  value  represents  20%  or  more 
of  the  index  value;] 

[(2)  the  current  calculation  of  the 
index  derived  from  the  current  market 
prices  of  the  stocks  is  not  available;] 

[(3)  other  imusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.] 

((b)  Trading  in  index  warrants  that 
has  been  the  subject  of  a  trading  halt  or 
suspension  may  resume  if  the  Senior 
Vice  President  for  Market  Regulation,  or 
its  designee,  determines  that  the 
conditions  which  led  to  the  halt  or 
suspension  are  no  longer  present  or  that 
the  interests  of  a  fair  and  orderly  market 
are  served  by  a  resiunption  of  trading. 
In  either  event,  the  reopening  may  not 
occur  until  the  Association  has 
determined  that  trading  in  underlying 
stocks  whose  weighted  value  represents 
more  than  50%  of  the  index  is 
occurring.] 


2860.  Options 

(a)  No  Change, 
(b)  Requirements 
(1)  General 

(A)  Applicability — This  Rule  shall  be 
applicable  (i)  [to  the  trading  of  options 
contracts  issued  by  The  Options 
Clearing  Corporation  and  displayed  on 
The  Nasdaq  Stock  Market  and  to  the 
terms  and  conditions  of  such  contracts; 
(ii)]  to  the  extent  appropriate  unless 
otherwise  stated  herein,  to  the  conduct 
of  accounts,  the  execution  of 
transactions,  and  the  handling  of  orders 
in  exchange-listed  options  by  members 
[who]  that  are  not  members  of  an 
exchange  on  which  the  option  executed 
is  listed;  [(iii)]  (ii)  to  the  extent 
appropriate  imless  otherwise  stated 
herein,  to  the  conduct  of  accoimts,  the 
execution  of  transactions,  and  the 
handling  of  orders  in  conventional 
options;  and  ((iv)]  (iii)  other  matters 
related  to  options  trading. 


Unless  otherwise  indicated  herein, 
subparagraphs  (3)  through  (12)  shall 
apply  only  to  [options  displayed  on 
Nasdaq  and]  standardized  and 
conventional  options  on  common  stock 
and  subparagraphs  (13)  through  (24) 
shall  apply  to  transactions  in  all  options 
as  defined  in  paragraph  (a),  including 
common  stock.  The  position  and 
exercise  limits  for  FLEX  Equity  Options 
for  members  [who]  that  are  not  also 
members  of  the  exchange  on  which 
FLEX  Equity  Options  trade  shall  be  the 
same  as  the  position  and  exercise  limits 
as  applicable  to  members  of  the 
exchange  on  which  such  FLEX  Equity 
Options  are  traded. 

(B)  through  (C)  No  Change. 

(2)  Definitions 

The  following  terms  shall,  unless  the 
context  otherwise  requires,  have  the 
stated  meanings: 

(A)  through  (F)  No  Change. 

(G)  Call — The  term  "call"  means  an 
option  contract  under  which  the  holder 
of  the  option  has  the  right,  in 
accordance  with  the  terms  of  the  option, 
to  purchase  the  number  of  units  of  the 
underlying  security  or  to  receive  a 
dollar  equivalent  of  the  underlying 
index  covered  by  the  option  contract.  In 
the  case  of  a  "call"  issued  by  The 
Options  Clearing  Corporation  on 
common  stock  [or  on  an  option 
displayed  on  The  Nasdaq  Stock  Market], 
it  shall  mean  an  option  contract  under 
which  the  holder  of  the  option  has  the 
right,  in  accordance  with  the  terms  of 
the  option,  to  purchase  from  The 
Options  Clearing  Corporation  the 
number  of  units  of  the  underlying 
security  or  receive  a  dollar  equivalent  of 
the  imderlying  index  covered  by  the 
option  contract. 

(H)  through  (DD)  No  Change. 

[(EE)  Nasdaq  Market  Index  Option — 
The  term  "Nasdaq  market  index  option" 
means  an  option  contract  issued  by  The 
Options  Clearing  Corporation  and 
displayed  on  Nasdaq  based  upon  an 
underlying  index  which  has  been 
deemed  by  the  Commission  to  be  a 
market  index.] 

[(FF)  Nasdaq  Option  Transaction — 
The  term  "Nasdaq  option  transaction" 
means  a  transaction  effected  by  a 
member  of  the  Association  for  the 
purchase  or  sale  of  an  option  contract 
which  is  displayed  on  The  Nasdaq 
Stock  Market  or  for  the  closing  out  of  a 
long  or  short  position  in  such  option 
contract.] 

(GO)  through  (II)  are  renumbered  as 
(EE)  through  (GG). 

[(JJ)]  (HH)  Options  Contract— The 
term  "options  contract"  means  any 
option  as  defined  in  paragraph  (a).  For 
purposes  of  subparagraphs  (3)  through 
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(12),  an  option  to  purchase  or  sell 
common  stock  shall  be  deemed  to  cover 
100  shares  of  such  stock  at  the  time  the 
contract  granting  such  option  is  written. 
[A  Nasdaq  index  option  shall  be  deemed 
to  cover  a  dollar  equivalent  to  the 
numerical  value  of  the  underlying  index 
multiplied  by  the  applicable  index 
multiplier.]  If  a  stock  option  is  granted 
covering  some  other  number  of  shares, 
then  for  purposes  of  subparagraphs  (3) 
through  (12),  it  shall  be  deemed  to 
constitute  as  many  option  contracts  as 
that  other  number  of  shares  divided  by 
100  (e.g.,  an  option  to  buy  or  sell  five 
hundred  shares  of  common  stock  shall 
be  considered  as  five  option  contracts). 
A  stock  option  contract  [which]  that, 
when  vmtten,  grants  the  right  to 
purchase  or  sell  100  shares  of  common 
stock  shall  continue  to  be  considered  as 
one  contract  throughout  its  life, 
notwithstanding  that,  pursuant  to  its 
terms,  the  number  of  shares  [which]  that 
it  covers  may  be  adjusted  to  reflect  stock 
divi  '^f'nds,  stock  splits,  reverse  splits,  or 
other  similar  actions  by  the  issuer  of 
such  stock. 

(KK)  through  (NN)  are  renimibered  as 
(H)  through  (LL). 

[(OO)]  (MM)  Put— The  term  "put" 
means  an  option  contract  under  which 
the  holder  of  the  option  has  the  right,  in 
accordance  with  the  terms  of  the  option, 
to  sell  the  number  of  imits  of  the 
imderlying  security  or  deliver  a  dollar 
equivalent  of  the  underlying  index 
covered  by  the  option  contract.  In  the 
case  of  a  "put"  issued  by  The  Options 
Clearing  Corporation  on  common  stock 
[or  on  an  option  displayed  on  The 
Nasdaq  Stock  Market],  it  shall  mean  an 
option  contract  imder  which  the  holder 
of  the  option  has  the  right,  in 
accordance  with  terms  of  the  option,  to 
sell  to  The  Options  Clearing  Corporation 
the  number  of  units  of  the  underlying 
security  covered  by  the  option  contract 
or  to  tender  the  dollar  equivalent  of  the 
underlying  index. 

((PP)  Registered  Nasdaq  Index 
Options  Market  Maker — The  term 
"registered  Nasdaq  index  options 
market  maker"  means  a  member  who 
meets  the  qualifications  for  such,  as  set 
forth  in  subparagraph  (3),  is  willing  and 
able  to  serve  as  such  in  connection  with 
Nasdaq  index  option  contracts  and  who 
is  authorized  by  the  Association  to  do 
so.] 

(QQJ  through  (W)  are  renumbered  as 
(NN)  through  (SS). 

[(WW)]  (TT)  The  Options  Clearing 
Corporation — The  term  "The  Options 
Clearing  Corporation"  means  The 
Options  Clearing  Corporation,  the  issuer 
of  exchange-listed  options  [and  options 
displayed  on  The  Nasdaq  Stock  Market]. 


(XX)  through  (YY)  are  renumbered  as 
(UU)  through  (W). 

[(ZZ)  Underlying  Index— The  term 
"underlying  index"  means  an  index 
upon  which  a  Nasdaq  index  option 
contract  is  based.] 

(AAA)  through  (BBBl^are  renumbered 
as  (YY)  through  (ZZ). 

(3)  Position  Limits 

(A)  Stock  Options — Except  in  highly 
unusual  circumstances,  ai^d  with  the 
prior  written  approval  of  the 
Association  pursuant  to  the  Rule  9600 
Series  for  good  cause  shown  in  each 
instance,  no  member  shall  effect  for  any 
account  in  which  such  member  has  an 
interest,  or  for  the  accouilt  of  any 
partner,  officer,  director  or  employee 
thereof,  or  for  the  account  of  any 
customer,  non-member  broker,  or  non- 
member  dealer,  an  opening  transaction  ' 
through  [Nasdaq,]  the  over-the-counter 
market  or  on  any  exchange  in  a  stock 
option  contract  of  any  class  of  stock 
options  if  the  member  has  reason  to 
believe  that  as  a  result  of  such 
transaction  the  member  or  partner, 
officer,  director  or  employee  thereof,  or 
customer,  non-member  broker,  or  non- 
member  dealer,  would,  acting  alone  or 
in  concert  with  others,  direcUy  or 
indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
equity  options  position  in  excess  of: 

(i)  No  Change. 

(ii)  22,500  options  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security,  provid[ingled  that 
the  22,500  contract  position  limit  shall 
only  be  available  for  option  contracts  on 
securities  [which]  that  underlie  [Nasdaq 
or]  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  22,500  option  contracts;  or 

(iii)  31,500  option  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security  provid[ing]ed  that 
the  31,500  contract  position  limit  shall 
only  be  available  for  option  contracts  on 
securities  [which]  that  underlie  [Nasdaq 
or]  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  31,500  option  contracts;  or 

(iv)  60,000  options  contracts  of  the 
put  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security,  provid[ing]ec/  that 
the  60,000  contract  position  limit  shall 
only  be  available  for  option  contracts  on 
securities  [which]  that  underlie  [Nasdaq 
or]  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  60,000  option  contracts;  or 

(v)  75,000  options  contracts  of  the  put 
and  the  call  class  on  the  same  side  of 
the  market  covering  the  same 


underlying  security,  provid[ing]ed  that 
the  75,000  contract  position  limit  shall 
only  be  available  for  option  contracts  on 
securities  [which]  that  underlie  [Nasdaq 
or]  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  75,000  option  contracts;  or 
(vi)  through  (ix)  No  Change. 

(B)  Index  Options 

[(i)]  Except  in  highly  unusual 
circumstances,  and  with  the  prior 
written  approval  of  the  Association 
pursuant  to  the  Rule  9600  Series  for 
good  cause  shown  in  each  instance,  no 
member  shall  effect  for  any  account  in 
which  such  member  has  an  interest,  or 
for  the  account  of  any  partner,  officer, 
director  or  employee  thereof,  or  for  the 
account  of  any  customer,  an  opening 
transaction  in  an  option  contract  of  any 
class  of  index  options  [displayed  on 
Nasdaq  or]  dealt  in  on  an  exchange  if 
the  member  has  reason  to  believe  that  as 
a  result  of  such  transaction  the  member 
or  partner,  officer,  director  or  employee 
thereof,  or  customer,  would,  acting 
alone  or  in  concert  with  others,  direcUy 
or  indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
position  in  excess  of  position  limits 
established  by  [the  Association,  in  the 
case  of  Nasdaq  index  options,  or]  the 
exchange  on  which  the  option  trades. 

[(ii)  In  determining  compliance  with 
this  subparagraph  (3),  option  contracts 
on  a  market  index  displayed  in  Nasdaq 
shall  be  subject  to  a  contract  limitation 
fixed  by  the  Association,  which  shall 
not  be  larger  than  the  equivalent  of  a 
$300  million  position.  For  this  purpose, 
a  position  shall  be  determined  by  the 
product  of  the  closing  index  value  times 
the  index  multiplier  times  the  number 
of  contracts  on  the  same  side  of  the 
market.] 

(C)  through  (D)  No  Change. 

(4)  through  (6)  No  Change. 

(7)  Limit  on  Uncovered  Short 

Positions 

Whenever  the  Association  shall 
determine  in  light  of  current  conditions 
in  the  markets  for  options,  or  in  the 
markets  for  underlying  securities,  that 
there  are  outstanding  a  number  of 
uncovered  short  positions  in  option 
contracts  of  a  given  class  in  excess  of 
the  limits  established  by  the  Association 
for  purposes  of  this  subparagraph  or  that 
a  percentage  of  outstanding  short 
positions  in  option  contracts  of  a  given 
class  are  uncovered,  in  excess  of  the 
limits  established  by  the  Association  for 
purposes  of  this  subparagraph,  the 
Association,  upon  its  determination  that 
such  action  is  in  the  public  interest  and 
necessary  for  the  protection  of  investors 
and  the  maintenance  of  a  iait  and 
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orderly  market  in  the  optioa  contracts  or 
underlying  securities,  may  prohibit  any 
further  opening  writing  transactions  in 
option  contracts  of  that  class  unless  the 
resulting  short  position  will  be  covered, 
and  it  may  prohibit  the  uncovering  of 
any  existing  covered  short  position  in 
option  contracts  of  one  or  more  series  of 
options  of  that  class.  [The  Association 
may  exempt  transactions  in  Nasdaq 
options  by  registered  Nasdaq  options 
market  makers  from  restrictions 
imposed  under  this  subparagraph  and  it 
shall  rescind  such  restrictions  upon  its 
determination  that  they  are  no  longer 
appropriate.] 
(8)  through  (11)  No  Change. 

(12)  Confirmations 

Every  member  shall  promptly  furnish 
to  each  customer  a  written  confirmation 
of  each  transaction  in  option  contracts 
for  such  customer's  account.  Each  such 
confirmation  shall  show  the  type  of 
option,  the  underlying  security  or  index, 
the  expiration  month,  the  exercise  price, 
the  nimiber  of  option  contracts,  the 
premium,  the  commission,  the  trade  and 
settlement  dates,  whether  the 
transaction  was  a  purchase  or  a  sale 
(writing]  transaction,  whether  the 
transaction  was  an  opening  or  a  closing 
transaction,  whether  the  transaction  was 
effected  on  a  principal  or  agency  basis 
and,  for  other  than  options  issued  by 
The  Options  Clearing  Corporation,  the 
date  of  expiration.  The  confirmation 
shall  by  appropriate  symbols 
distinguish  between  exchange  listed 
[and  Nasdaq  option  transactions]  and 
other  transactions  in  option  contracts. 

(13)  through  (22)  No  Change. 

(23)  Tendering  Procedures  for  Exercise 
of  Options 

(A)  Exercise  of  Options  Contracts 

(i)  Subject  to  the  restrictions 
established  pursuant  to  paragraph  (b)(4) 
hereof  and  such  other  restrictions 
[which]  that  may  be  imposed  by  the 
Association,  The  Options  Clearing 
Corporation  or  an  options  exchange 
pursuant  to  appropriate  rules,  an 
outstanding  option  contract  issued  by 
The  Options  Clearing  Corporation  may 
be  exercised  during  the  time  period 
specified  in  the  rules  of  The  Options 
Clearing  Corporation.  An  exercise  notice 
may  be  tendered  to  The  Options 
Clearing  Corporation  only  by  the 
clearing  member  in  whose  accoimt  the 
option  contract  is  carried.  Exercise 
instructions  of  their  customers  relating 
to  exchange  listed  (or  Nasdaq]  option 
contracts  shall  not  be  accepted  by 
members  after  5:30  p.m.  (Eastern  Time) 
on  the  business  day  immediately  prior 
to  the  expiration  date  of  any  option 


contract.  Exercise  instructions  in  respect 
of  such  option  contracts  carried  in  any 
proprietary  accoimt  of  a  member  shall 
similarly  not  be  accepted  by  any  other 
member  with  [whom]  which  such 
member  maintains  an  accoimt  after  5:30 
p.m.  (Eastern  Time)  on  the  business  day 
immediately  prior  to  the  expiration  date 
of  any  option  contract. 

(ii)  through  (iii)  No  Change. 

(B)  through  (D)  No  Change. 

[(E)  Exercise  of  Nasdaq  Index  Option 
Contracts 

(i)  With  respect  to  Nasdaq  index 
option  contracts,  clearing  members  are 
required  to  follow  the  procedures  of  The 
Options  Clearing  Corporation  for 
tendering  exercise  notices,  and  member 
organizations  also  are  required  to 
comply  with  the  following  procedures:] 

(a.  A  memorandum  to  exercise  any 
Nasdaq  index  option  contract  issued  or 
to  be  issued  in  a  customer  or  market 
maker  account  at  The  Options  Clearing 
Corporation  must  be  received  or 
prepared  by  the  member  organization  no 
later  than  4:10  p.m.  (Eastern  Time]  and 
must  be  time-stamped  at  the  time  it  is 
received  or  prepared.  Member 
organizations  must  accept  exercise 
instructions  until  4:10  p.m.  (Eastern 
Time]  each  business  day.] 

[b.  A  memorandtmi  to  exercise  any 
Nasdaq  index  option  contract  issued  or 
to  be  issued  in  a  firm  account  at  The 
Options  Clearing  Corporation  must  be 
prepared  by  the  member  organization  no 
later  than  4:10  p.m.  (Eastern  Time)  and 
must  be  time-stamped  at  the  time  it  is 
prepared.] 

[c.  Any  member  or  member 
organization  that  intends  to  submit  an 
exercise  notice  for  25  or  more  contracts 
in  the  same  series  of  Nasdaq  index 
options  on  the  same  business  day  on 
behalf  of  an  individual  customer, 
registered  Nasdaq  options  market  maker 
or  firm  account  must  notify  the 
Association  of  such  exercises  in  a 
manner  prescribed  by  the  Association 
no  later  than  4:10  p.m.  (Eastern  Time) 
on  that  day.  For  purposes  of  this 
subparagraph  (E),  exercises  for  all 
accounts  controlled  by  the  same 
individual  must  be  aggregated.] 

[(ii)  The  provisions  of  subparagraphs 
(i)  a.  and  b.  above  are  not  applicable  in 
respect  to  any  series  of  Nasdaq  index 
options  on  the  last  day  of  trading  prior 
to  the  expiration  date  of  such  series.] 

(24)  No  Change. 
***** 

2870.  (Nasdaq  Index  Options]  Reterved 

12871.  Definitions] 

[(a)  Aggregate  Current  Index  Value — 
The  term  "aggregate  ciurent  index 


value"  means  the  value  required  to  be 
delivered  to  the  holder  of  a  call  or  by 
the  holder  of  a  put  (against  payment  of 
the  aggregate  exercise  price)  upon  the 
valid  exercise  of  an  index  option.  Such 
value  is  equal  to  the  index  multiplier 
times  the  current  index  value  on  the 
trading  day  on  which  an  exercise  notice 
is  properly  tendered  to  The  Options 
Clearing  Corporation,  or,  if  the  day  on 
which  such  notice  is  so  tendered  is  not 
a  trading  day,  then  on  the  most  recent 
trading  day.] 

[(b)  Aggregate  Index  Option  Exercise 
Price — The  term  "aggregate  index 
option  exercise  price"  in  respect  of  an 
index  option  means  the  exercise  price  of 
siich  option  times  the  index  multiplier.] 

[(c)  Best  Bid  and  Asked— The  term 
"best  bid"  means  the  best  or  highest 
price  of  all  the  open,  active  bids.  The 
term  "best  asked"  means  the  best  or 
lowest  (but  greater  than  zero)  price  of  all 
the  open  active  offers.] 

[(d)  Cabinet  Transaction — ^The  term 
"cabinet  transaction"  means  a 
transaction  in  a  Nasdaq  index  option 
executed  at  a  price  of  $1.00  per  contract 
for  the  piupose  of  opening  or  closing  a    , 
position  in  an  index  option  having  a 
nominal  market  value.] 

[(e)  Call — ^The  term  "call"  means  an 
option  contract  under  which  the  holder 
of  the  options  has  the  right,  in 
accordance  with  the  terms  of  the  option, 
to  buy  a  number  of  units  of  the 
underlying  security  or  to  receive  a 
dollar  equivalent  of  the  imderlying 
index  covered  by  the  option  contract.) 

[(f)  Class  of  Options — The  term  "class 
of  options"  means  all  option  contracts 
of  the  same  type  of  option  covering  the 
same  underlying  security  or  index.] 

[(g)  Clearing  Member — The  term 
"clearing  member"  means  a  member  of 
the  Association  which  has  been 
admitted  to  membership  in  The  Options 
Clearing  Corporation  pursuant  to  the 
provisions  of  the  rules  of  The  Options 
Clearing  Corporation.] 

((h)  Closing  I*urchase  Transaction — 
The  term  "closing  purchase  transaction" 
means  an  option  transaction  in  which 
the  pmchaser's  intention  is  to  reduce  or 
eliminate  a  short  position  in  the  series 
of  options  involved  in  such  transaction.] 

[(i)  Closing  Sale  Transaction — The 
term  "closing  sale  transaction"  means 
an  option  transaction  in  which  the 
seller's  intention  is  to  reduce  or 
eliminate  a  long  position  in  the  series  of 
options  involved  in  such  transaction.] 

((j)  Combination  Order — The  term 
"combination  order"  means  an  order  to 
buy  a  niunber  of  call  option  contracts 
and  the  same  number  of  put  option 
contracts  with  respect  to  the  same 
underlying  security  or  index  or  put  and 
call  option  contracts  representing  the 
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same  niunber  of  shares  or  units  of 
trading  at  option,  which  contracts  do 
not  have  both  the  same  exercise  price 
and  expiration  date;  or  an  order  to  sell 
a  number  of  call  option  contracts  and 
the  same  number  of  put  option  contracts 
with  respect  to  the  same  underlying 
security  or  index,  or  put  and  call  option 
contracts  representing  the  same  number 
of  shares,  or  units  of  trading  at  option, 
which  contracts  do  not  have  both  the 
same  exercise  price  and  expiration  date 
(e.g.,  an  order  to  buy  two  XYZ  April  50 
calls  and  to  buy  two  XYZ  July  40  puts 
is  a  combination  order).  In  the  case  of 
adjusted  option  contracts,  a 
combination  order  need  not  consist  of 
the  same  number  of  put  and  call 
contracts  if  such  contracts  represent  the 
same  number  of  shares  or  units  of 
trading  at  option.] 

[(k)  Covered — "The  term  "covered"  in 
respect  of  a  short  position  in  a  call 
option  contract  means  that  the  writer's 
obligation  is  secured  by  a  "specific 
deposit"  or  an  "escrow  deposit," 
meeting  the  conditions  of  Rules  610(e) 
or  610(h),  respectively,  of  the  rules  of 
The  Options  Clearing  Corporation,  or 
the  writer  holds  in  the  same  account  as 
the  short  position,  on  a  unit-for-unit 
basis,  a  long  position  either  in  the 
underlying  security  or  in  an  option 
contract  of  the  same  class  of  options 
where  the  exercise  price  of  the  option 
contract  in  such  long  position  is  equal 
to  or  less  than  the  exercise  price  of  the 
option  contract  in  such  short  position. 
The  term  "covered"  in  respect  of  a  short 
position  in  a  put  option  contract  means 
that  the  writer  holds  in  the  same 
account  as  the  short  position,  on  a  unit- 
for-unit  basis,  a  long  position  in  an 
option  contract  of  the  same  class  of 
options  having  an  exercise  price  equal 
to  or  greater  than  the  exercise  price  of 
the  action  contract  in  such  short 
position.] 

[(1)  Current  Index  Value — The  term 
"current  index  value"  means  the  level 
of  a  particular  index  (derived  from  the 
current  market  prices  and  capitalization 
of  the  underlying  securities  in  the  index 
group]  at  the  close  of  trading  on  any 
trading  day,  "or  any  multiple  or  fraction 
thereof  specified  by  the  Association  as 
such  value  is  reported  by  the  reporting 
authority.] 

[(m)  Expiration  Cycle — The  term 
"expiration  cycle"  means  all  option 
contracts  covering  the  same  underlying 
security  or  index  having  the  same 
expiration  month,  or  the  time  period 
during  which  such  options  are 
authorized  for  trading.) 

[(n)  Expiration  Date — The  term 
"expiration  date"  of  a  Nasdaq  option 
contract  issued  by  The  Options  Clearing 
Corporation  means  the  day  and  time 


fixed  by  the  rules  of  The  Options 
Clearing  Corporation  for  the  expiration 
of  all  option  contracts  having  the  same 
expiration  month  as  such  option 
contract.] 

[(o)  Expiration  Month — The  term 
"expiration  month"  in  respect  of  an 
option  contract  means  the  month  and 
year  in  which  such  option  contract 
expires.] 

[(p)  Index  Dollar  Equivalent — The 
term  "index  dollar  equivalent"  is  the 
dollar  amount  which  results  when  the 
index  value  is  multiplied  by  the 
appropriate  index  multiplier.) 

[(q)  Index  Group— The  term  "index 
group"  means  a  group  of  securities, 
whose  inclusion  and  relative 
representation  in  the  group  is 
determined  by  the  inclusion  and 
relative  representation  of  their  current 
market  values  in  a  widely  disseminated 
securities  index  specified  by  the 
Association.) 

[(r)  Index  Multiplier — The  term 
"index  multiplier"  as  used  in  reference 
to  an  index  option  contract  means  the 
dollar  amount  (as  specified  by  the 
Association)  by  which  the  current  index 
value  is  multiplied  to  arrive  at  the  index 
dollar  equivalent.  Such  term  replaces 
the  term  "unit  of  trading"  used  in 
reference  to  other  kinds  of  options.) 

[(s)  Index  Option  Exercise  Price — The 
term  "index  option  exercise  price"  in 
respect  of  an  index  option  means  the 
specified  index  value  which,  when 
multiplied  by  the  index  multiplier,  will 
yield  the  aggregate  exercise  price  at 
which  the  aggregate  current  index  value 
may  be  purchased  (in  the  case  of  a  call] 
or  sold  (in  the  case  of  a  put]  upon  the 
exercise  of  such  option.) 

[(t)  Index  Option  Premium — The  term 
"index  option  premium"  means  the 
price  of  each  such  option  (expressed  in 
points),  as  agreed  upon  by  the  purchaser 
and  seller  in  such  transaction,  times  the 
index  multiplier  and  the  number  of 
options  subject  to  the  transaction.) 

[(u)  Index  Underlying  Security — The 
term  "index  underlying  security"  means 
any  of  the  securities  included  in  an 
index  group  underlying  a  class  of 
Nasdaq  index  options.) 

[(v)  Internalized  Trade  Transaction — 
The  term' "Internalized  Trade 
Transaction"  or  "ITT"  means  an  OCT 
entered  into  The  Nasdaq  Stock  Market 
by  a  participant  containing  the  terms  of 
a  transaction  executed  by  the 
participant  as  principal  where  the 
participant  is  also  the  order  entry  firm.) 

[(w)  Long  Position — The  term  "long 
position"  means  the  number  of 
outstanding  option  contracts  of  a  given 
series  of  options  held  by  a  person 
(purchaser).] 


[(x)  Nasdaq  Index  Option  Contract — 
The  term  "Nasdaq  index  option 
contract"  means  an  option  contract 
which  is  authorized  for  quotation 
display  on  The  Nasdaq  Stock  Market.] 

[fy]  Nasdaq  Index  Options  Order 
Entry  Firm — The  term  "order  entry 
firm"  shall  mean  a  member  of  the 
Association  who  is  registered  as  an 
order  entry  firm  for  purposes  of 
participation  in  the  Nasdaq  Index 
Options  Service  which  permits  the  firm 
to  enter  options  orders  via  Order 
Confirmation  Transactions  (OCT)  or 
Internalized  Trade  Transaction  (ITT).) 

[(z)  Nasdaq  Index  Options 
Participant — The  term  "participant" 
shall  mean  either  a  Nasdaq  index 
options  market  maker  or  Nasdaq  index 
options  order  entry  firm  registered  as 
such  with  the  Association  for 
participation  in  the  Nasdaq  Index 
Options  Service.) 

l(aa)  Nasdaq  Index  Options  Service — 
The  term  "Nasdaq  Index  Option 
Service"  or  "Service"  means  the  Service 
owned  and  operated  by  The  Nasdaq 
Stock  Market,  Inc.  which  enables 
participants  to  report  transaction  in 
Nasdaq  index  options,  to  have  reports  of 
all  Nasdaq  index  options  transactions 
automatically  forwarded  to  the  Options 
Price  Reporting  Authority  (OPRA)  for 
dissemination  to  the  public  and  the 
industry,  and  to  "lock-in"  these  trades 
by  sending  both  sides  to  The  Options 
Clearing  Corporation  for  clearance  and 
settlement;  and  to  provide  participants 
with  sufBcient  monitoring  and  updating 
capabilities  to  participate  in  such 
trading  environment.) 

[(bb)  Nasdaq  Market  Index  Option — 
The  term  "Nasdaq  market  index  option" 
means  an  option  contract  issued  by  The 
Options  Clearing  Corporation  and 
displayed  on  The  Nasdaq  Stock  Market 
based  upon  an  underlying  index  which 
has  been  deemed  by  the  Commission  to 
be  a  market  index.] 

[(cc)  Opening  Purchase  Transaction — 
The  term  "opening  purchase 
transaction"  means  an  option 
transaction  in  which  the  buyer's 
intention  is  to  create  or  increase  a  long 
position  in  the  series  of  options 
involved  in  such  transaction.] 

[(dd)  Opening  Writing  Transaction — 
The  term  "opening  writing  transaction" 
means  an  option  transaction  in  which 
the  seller's  (writer's)  intention  is  to 
create  or  increase  a  short  position  in  the 
series  of  options  involved  in  such 
transaction.) 

[(ee)  Options  Clearing  Corporation — 
The  term  "Options  Clearing 
Corporation"  (OCC)  means  The  Options 
Clearing  Corporation,  the  issuer  of 
options  displayed  on  The  Nasdaq  Stock 
Market.) 
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[(ff)  Order  Confirmation 
Transaction — The  term  "Order 
Confirmation  Transaction"  or  "OCT" 
means  a  message  entered  into  The 
Nasdaq  Stock  Market  by  an  order  entry 
firm  which  is  directed  to  a  market 
maker  not  sigiultaneously  acting  as  both 
a  market  maker  and  an  order  entry  firm, 
which  message  contains  the  information 
specified  by  the  Association  as 
necessary  for  trade  reporting  purposes 
and  for  submission  of  trade  detail  to  The 
Options  Clearing  Corporation.) 

((gg)  Outstanciing — The  term 
"outstanding"  in  respect  of  an  option 
contract  means  an  option  contract 
which  has  neither  been  the  subject  of  a 
closing  sale  transaction  nor  has  been 
exercised  nor  has  reached  its  expiration 
date.] 

((hh)  Put — The  term  "put"  means  an 
option  contract  under  which  the  holder 
of  the  option  has  the  right,  in 
accordance  with  the  terms  of  the  option, 
to  sell  the  nimiber  of  units  of  the 
underlying  seciuity  or  deliver  a  dollar 
equivalent  of  the  underlying  index 
covered  by  the  option  contract.] 

[(ii)  Registerecl  Nasdaq  Index  Options 
Market  Maker — The  term  "registered 
Nasdaq  index  options  market  maker" 
means  a  member  who  meets  the 
qualifications  for  such  as  set  forth  in 
Rule  2873,  is  willing  and  able  to  serve 
as  such  in  connection  with  Nasdaq 
index  option  contracts  and  who  is 
authorized  by  the  Association  to  do  so.] 

[(jj)  Rules  of  The  Options  Clearing 
Corporation — The  term  "rules  of  The 
Options  Clearing  Corporation"  means 
the  by-laws  and  the  rules  of  The  Option 
Clearing  Corporation,  and  all  written 
interpretations  thereof  as  may  be  in 
effect  from  time  to  time.] 

[(kk)  Series  of  Options — The  term 
"series  of  options"  means  all  option 
contracts  of  the  same  class  of  options 
having  the  same  exercise  price  and 
expiration  date  and  which  cover  the 
same  nimiber  of  units  of  the  underlying 
security  or  index.] 

((11)  Short  Position— The  term  "short 
position"  means  the  number  of 
outstanding  option  contracts  of  a  given 
series  of  options  with  respect  to  which 
a  person  is  obligated  as  a  writer  (seller).] 

l(mm)  Spread  Order — The  term 
"spread  order"  means  an  order  to  buy 
a  stated  number  of  option  contracts  and 
to  sell  the  same  number  of  option 
contracts,  or  contracts  representing  the 
same  nimiber  of  shares  or  units  of 
trading  at  option  in  a  different  series  of 
the  same  class  of  options.] 

[(nn)  Straddle  Order^The  term 
"straddle  order"  means  an  order  to  buy 
a  number  of  call  option  contracts  and 
the  same  number  of  put  option  contracts 
with  respect  to  the  same  underlying 


seciuity  or  index,  or  put  and  call  option 
contracts  representing  the  same  number 
of  shares  or  units  of  trading  at  option, 
and  having  the  same  exercise  price  and 
expiration  date;  or  an  order  to  sell  a 
number  of  call  option  contracts  and  the 
same  nimiber  of  put  option  contracts 
with  respect  to  the  same  underlying 
security  or  index,  or  put  and  call  option 
contracts  representing  the  same  number 
of  shares  or  units  of  trading  at  option 
and  having  the  same  exercise  price  and 
expiration  date,  (e.g.,  an  order  to  buy 
two  XYZ  July  50  calls  and  to  buy  two 
XYZ  July  50  puts  is  a  straddle  order).  In 
the  case  of  adjusted  option  contracts,  a 
straddle  order  need  not  consist  of  the 
same  number  of  put  and  call  contracts 
if  such  contracts  both  represent  the 
same  number  of  shares,  or  units  of 
trading  at  option.] 

[(oo)  Type  of  Options — The  term 
"type  of  options"  means  the 
classification  of  an  option  contract  as 
either  a  put  or  a  call.] 

[(pp)  Uncovered — The  term 
"uncovered"  in  respect  of  a  short 
position  in  an  option  contract  means  the 
short  position  is  not  covered.] 

[(qq)  Underlying  Index — The  term 
"underlying  index"  means  an  index 
upon  which  a  Nasdaq  index  option 
contract  is  based.] 

[(rr)  Unit  of  Trading— The  term  "unit 
of  trading"  means  the  number  of  units 
of  the  underlying  security  designated  by 
The  Options  Clearing  Corporation  as  the 
subject  of  a  isingle  option  contract.  In  the 
absence  of  any  other  designation,  the 
unit  of  trading  for  a  common  stock  is 
100  shares.] 

(2872.  Nasdaq  Index  Option  Services 
Available] 

[(a)  Level  2  Nasdaq  Index  Options 
Service] 

[(1)  Nature  of  Service 

This  service  will  provide  the 
subscriber  with  access  to  the  quotations 
of  all  of  the  registered  Nasdaq  index 
options  market  makers  entering  quotes 
on  each  of  the  Nasdaq  index  options,  in 
addition  to  the  last  reported  sale  for 
each  Nasdaq  index  option,  the  most 
recent  index  computation  for  the 
underlying  index,  daily  high  and  low, 
daily  volume,  time  of  last  sale  and 
inside  quotations.] 

[(2)  Availability 

This  service  is  available  only  to 
persons  approved  and  authorized  by  the 
Association  for  retrieval  of  Nasdaq 
index  options  quotation  and  last  sale 
data.] 


1(b)  Level  3  Nasdaq  Index  Options 
Service} 

[(1)  Nature  of  Service 

This  service  will  enable  a  registered 
Nasdaq  index  options  market  maker  to 
enter  quotations  in  The  Nasdaq  Stock 
Market  only  on  the  Nasdaq  index 
options  as  to  which  the  Association  has 
authorized  it  to  enter  quotes  pursuant  to 
the  procedures  set  forth  in  Rule  2873.  A 
subscriber  to  Level  3  Nasdaq  Index 
Options  Service  shall  also  receive  Level 
2  Nasdaq  Index  Options  Service.] 

1(2)  Availability 

Level  3  Nasdaq  Index  Options  Service 
is  available  to  any  member  which,  upon 
application,  is  approved  and  authorized 
by  the  Association  to  participate  in  The 
Nasdaq  Stock  Market  as  a  registered 
Nasdaq  index  options  market  maker.] 

(2873.  Registration,  Qualification  and 
Other  General  Requirements 
Applicable  to  All  Nasdaq  Index  Options 
Market  Makers] 

[(a)  Registration  of  Nasdaq  Index 
Options  Market  Makers — Prior  to  acting 
as  a  market  maker  in  Nasdaq  index 
options,  a  member  must  make 
application  to  the  Association  on  a  form 
prescribed  by  the  Association  and 
become  registered  as  such  with  it.  In 
connection  with  such  application,  a 
member  must  submit  to  the  Association 
such  financial  and  other  information  as 
required  by  the  Association  to 
determine  if  such  member  meets  the 
qualifications  of  a  registered  Nasdaq 
index  options  market  maker  specified 
herein.  Such  other  information  will 
include  those  classes  and  series  of 
Nasdaq  options  in  which  such  member 
desires  to  be  registered  as  an  index 
options  market  maker.) 

[(b)  Participation  in  the  Nasdaq  Index 
Options  Service  shall  be  mandatory  for 
all  Nasdaq  index  options  market 
makers.  Accordingly,  a  Nasdaq  index 
options  market  maker's  registration  as 
such  shall  be  conditioned  upon  the 
member's  initial  and  continuing 
compliance  with  the  following 
requirements:] 

1(1)  Execution  of  a  Nasdaq  Index 
Options  Service  participant  application 
agreement  with  the  Association;] 

[(2)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  Nasdaq  index  options 
market  maker  to  prevent  the 
unauthorized  entry  of  information  into 
the  Nasdaq  Index  Options  Service;] 

[(3)  Acceptance  and  settlement  of 
each  NASD  index  option  trade  that  the 
Service  identifies  as  having  been 
effected  by  such  Nasdaq  index  options 
market  maker,  or  if  settlement  is  to  be 
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made  through  another  clearing  member, 
guarantee  of  the  acceptance  and 
settlement  of  such  identified  trade  by 
the  clearing  member  on  the  regularly 
scheduled  settlement  date;) 

[(4)  Membership  in  The  Options 
Clearing  Corporation,  or  a  clearing 
arrangement  with  such  member;  and) 

((5)  Compliance  with  all  applicable 
rules  and  operating  procedures  of  the 
Association  and  the  Commission.) 

[(c)  Nasdaq  index  options  market 
makers  shall  be  under  a  continuing 
obligation  to  inform  the  Association  of 
non-compliance  with  any  of  the 
registration  requirements  set  forth 
above.) 

[(d)  Obligation  to  Honor  Trades — If  a 
Nasdaq  index  options  market  maker,  or 
clearing  member  acting  on  his  behalf,  is 
reported  by  the  Service  to  clearing  at  the 
close  of  any  trading  day,  or  shown  by 
the  activity  reports  generated  by  the 
Service  as  constituting  a  side  of  a  trade, 
such  market  maker,  or  clearing  member 
acting  on  his  behalf,  shall  honor  such 
trade  on  the  scheduled  settlement  date.) 

[(e)  Compliance  with  Rules  and 
Registration  Requirements — Failure  by 
Nasdaq  index  options  market  makers  to 
comply  with  any  of  the  Rules  or 
registration  requirements  applicable  to 
the  Service  identified  herein  shall 
subject  such  participants  to  censure, 
fine,  suspension  or  revocation  of  its 
registration  as  Nasdaq  index  options 
market  maker  and/or  order  entry  firm  or 
any  other  fitting  penalty  under  the  Rules 
of  the  Association.] 

[(f)  Market  Maker  Financial 
Requirements — A  registered  Nasdaq 
index  options  market  maker  shall 
continuously  maintain  net  capital  of  at 
least  $50,000  computed  in  accordance 
with  the  provisions  of  SEC  Rule  15c3- 
1(c)(2)  under  the  Act,  plus  $5,000  per 
options  series  up  to  a  maximum 
requirement  of  $150,000.) 

f(g)  Normal  Business  Hours — A 
registered  Nasdaq  index  options  market 
maker  shall  keep  the  Association 
advised  as  to  the  normal  business  hours 
during  which  it  shall  enter  quotations. 
All  firms  should  be  open  and  active 
between  the  hours  of  9:30  a.m.  and  4:10 
p.m.  (Eastern  Time).  Nasdaq  shall 
publish  a  "close  symbol"  for  a 
registered  Nasdaq  index  options  market 
maker  on  Level  2  and  Level  3  terminals 
at  the  close  of  such  firm's  normal 
business  hours.) 

[(h)  Initiation  of  Service — Upon  iaitial 
application,  the  registration  of  a  Nasdaq 
index  options  market  maker  in  a  Nasdaq 
index  options  series  shall  be  effective  at 
the  start  of  business  on  the  second 
business  day  following  receipt  of  his 
registration  application  by  the 
Association;  provided,  however,  said 


registration  is  accepted  by  the 
Association.  If  said  initial  registration  is 
received  for  a  Nasdaq  index  options 
series  which  has  not  previously  been 
authorized  by  the  Association,  the 
registered  Nasdaq  index  options  market 
maker's  registration  shall  be  effective  at 
the  start  of  business  on  the  first  day  that 
the  Nasdaq  options  series  is  authorized 
for  quotation  by  the  Association; 
provided,  however,  said  registration  is 
accepted  by  the  Association.  A  Nasdaq 
index  options  market  maker  shall 
commence  market  making  and 
participation  in  the  Service  by  initially 
contacting  the  Nasdaq  Market 
Operations  Center  to  obtain 
authorization  for  the  trading  of  a 
particular  Nasdaq  index  options  series 
and  identifying  those  terminals  on 
which  the  Service  information  is  to  be 
displayed  and  thereafter  by  an 
appropriate  keyboard  entry  which 
obligates  him  to  execute  transactions  for 
at  least  one  contract  at  the  market 
maker's  displayed  quotations  so  long  as 
the  market  maker  remains  active.  All 
entries  shall  be  made  in  accordance 
with  the  requirements  set  forth  in  the 
User  Guide.) 

[(i)  Withdrawal  Procedure  for  Nasdaq 
Index  Options  Market  Makers] 

[(1)  With  the  approval  of  the 
Association,  a  registered  Nasdaq  index 
options  market  maker  may  suspend  its 
quotations  in  a  Nasdaq  index  options 
series  for  a  specified  period  of  time 
upon  a  showing  that  it  is  seriously 
impaired  in  its  ability  to  enter 
quotations,  or,  in  the  case  of  a 
contemplated  financing  in  the 
underlying  security,  the  presence  of 
statutory  prohibitions  or  restrictions,  or 
such  other  reason  acceptable  to  the 
Association.) 

[(2)  In  the  event  of  a  malfunction  in 
the  Nasdaq  index  options  market 
maker's  equipment  rendering  on-line 
communications  with  the  Service 
inoperable,  the  Nasdaq  index  options 
market  maker  is  obligated  to 
immediately  contact  the  Nasdaq  Market 
Operations  Center  by  telephone  to 
request  withdrawal  from  the  Service. 
Nasdaq  operational  personnel  will  in 
turn  enter  the  withdrawal  notification 
from  a  supervisory  terminal.  Such 
manual  intervention,  however,  will  take 
a  certain  period  of  time  for  completion 
and  any  transaction  occurring  prior  to 
the  effectiveness  of  the  withdrawal  shall 
remain  the  responsibility  of  the 
withdrawing  market  maker.) 

[(3)  A  registered  Nasdaq  index  options 
market  maker  who  suspends  its 
quotations  in  a  Nasdaq  index  options 
series  pursuant  to  subparagraphs  (1)  and 
(2)  above  may  not  re-enter  quotations  in 
such  series  during  the  same  trading  day 


without  the  prior  approval  of  the 
Association.) 

[(j)  Voluntary  Termination — ^A 
registered  Nasdaq  index  options  market 
maker  may  voluntarily  terminate  its 
registration  as  to  any  Nasdaq  options 
series  by  withdrawing  its  quotations 
from  the  Service  without  prior  approval 
of  the  Association,  subject  to  the 
conditions  set  forth  in  Rules  2875  and 
2876.  Such  Nasdaq  index  options 
market  maker  may,  by  making 
application  to  the  Association  under  the 
procedures  and  requirements  set  forth 
in  this  Rule,  re-register  as  a  Nasdaq 
index  options  market  maker  in  a  Nasdaq 
options  series  in  which  his  registration 
is  terminated.) 

[(k)  A  Nasdaq  index  options  market 
maker  withdrawing  option  quotations 
from  the  Nasdaq  Index  Options  Service 
for  any  reason  has  a  specific  obligation 
to  monitor  his  status  to  assure  that  a 
withdrawal  has  in  fact  occurred.  Any 
transaction  occurring  prior  to  the 
effectiveness  of  the  withdrawal  shall 
remain  the  responsibility  of  the 
withdrawing  market  maker.) 

[(1)  Suspension  and  Termination  of  a 
Registered  Nasdaq  Index  Options 
Market  Maker's  Authority  to  Enter 
Quotations  by  Action  of  the 
Association — The  Association  may, 
pursuant  to  provisions  specified  in  the 
Code  of  Procedure  as  set  forth  in  the 
Rule  9000  Series,  suspend,  condition  or 
terminate  a  registered  index  options 
market  maker's  authority  to  enter 
quotations  on  one  or  more  series  of 
Nasdaq  index  options  for  violations  of 
applicable  Rules  of  the  Association,) 

[(m)  Termination  of  Service  on  the 
Failure  to  Promptly  Pay  Fines  and 
Assessments) 

[(1)  The  Association,  upon  notice, 
may  terminate  service  on  any  level  of 
Nasdaq  Index  Options  Service  for 
^lure  of  a  subscriber  to  maintain  this 
standards  of  availability  specified  in 
this  Rule  for  such  service  or  to  pay  the 
Service  operator  for  services  rendered.] 

[(2)  Any  member  which  is  a 
respondent  in  a  complaint  pursuant  to 
any  Rule  of  the  Association  is  required 
promptly  to  pay  any  fine  or  costs 
imposed  to  the  Treasurer  of  the 
Association.  In  the  event  that  the 
respondent  fails  to  do  so,  the 
Association  may,  after  ten  business  days 
notice  in  writing  to  such  respondent, 
suspend  his  authority  to  enter  options 
quotations  into  or  receive  options 
quotations  from  Level  2  and  3  of  the 
Nasdaq  Index  Options  Services.) 


39488 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7.  2002 /Notices 


(2874.  C3iaracter  of  Index  Options 
Quotations  Entered  Into  the  Nasdaq 
Index  Options  Service  by  All  Nasdaq 
Index  Options  Market  Makers] 

[(a)  All  bids  or  offers  for  Nasdaq  index 
options  shall  be  for  at  least  one  option 
contract  or  the  minimum  unit  of 
trading.] 

[(b)  All  bids  and  offers  for  Nasdaq 
index  options  shall  be  expressed  in 
terms  of  the  applicable  index  multiplier 
(e.g.,  a  bid  of  five  for  a  Nasdaq  index 
option  having  an  index  multiplier  of 
$100  shall  represent  a  bid  to  pay  a 
premium  of  $500  for  an  option 
contract).] 

((c)  All  bids  or  offers  for  a  Nasdaq 
index  option  contract  for  which  The 
Options  Clearing  Corporation  has 
established  an  adjusted  unit  of  trading 
in  accordance  with  paragraphs  (c)  and 
(d)  of  Section  1 1  of  Article  VI  of  the 
OCC's  By-Laws  shall  be  expressed  in 
terms  of  dollars  per  the  appropriate 
fractional  part  of  the  total  seciuities 
and/or  other  property  constituting  such 
adjusted  unit  of  trading.) 

[(d)  A  registered  Nasdaq  index 
options  market  maker  who  receives  a 
buy  or  sell  order  must  execute  a  trade 
for  at  least  one  contract  at  his  quotation 
as  they  appear  on  the  Nasdaq  CRT 
screen  at  the  time  of  receipt  of  any  such 
buy  or  sell  order.  Each  quotation 
entered  by  a  registered  Nasdaq  index 
options  market  maker  must  be 
reasonably  related  to  the  prevailing 
market.) 

[(e)  A  registered  Nasdaq  index  options 
market  marker  will  be  permitted  to  enter 
a  one-sided  quotation  (OVie)  with 
respect  to  those  options  which  have  no 
present  market  value.) 

[(f)  Crossed  Markets — A  registered 
Nasdaq  index  options  market  maker 
shall  not  be  permitted,  except  under 
extraordinary  circumstances,  to  enter 
quotations  into  the  Nasdaq  Index 
Options  Service  if  (1)  the  bid  quotation 
entered  is  greater  than  the  ask  quotation 
of  another  registered  market  maker  in 
the  same  options  series  or  (2)  the  asked 
quotation  is  less  than  the  bid  quotation 
of  another  registered  market  maker  in 
the  same  options  series.) 

((g)  Quote  Spread  Parameters — A 
registered  Nasdaq  index  options  market 
maker  shall  not  be  permitted,  except 
under  extraordinary  circumstances,  to 
enter  index  option  quotations  into  the 
Nasdaq  Index  Options  Service  if  the 
spread  between  the  market  maker's  bid 
and  ask  exceeds  the  following 
parameters:) 

[(1)  V4  of  $1,  if  the  member's  bid  price 
is  $.50  or  less;] 

[(2)  V2  of  $1,  if  the  bid  price  is  more 
than  $.50  but  does  not  exceed  $10;] 


[(3)  3/4  of  $1,  if  the  bid  price  is  more 
than  $10  but  does  not  exceed  $20;  or) 

[(4)  $1 ,  if  the  bid  price  is  more  than 
$20;] 

[providing,  however,  that  the  allowable 
quote  spread  differentials  for  the  longest 
term  options  series  open  for  trading  in 
each  option  class  shall  be  twice  the 
amounts  stated  in  subparagraphs  (1) 
through  (4)  above.) 

[(h)  Except  imder  extraordinary 
circumstances,  a  registered  Nasdaq 
index  options  market  maker  shall  not  be 
permitted  to  enter  on  an  intra-day  basis 
a  bid  quotation  more  than  $1  lower  and/ 
or  an  offering  more  than  $1  higher  than 
the  last  reported  transaction  for  the 
particular  index  option  contract. 
However,  this  standard  shall  not 
ordinarily  apply  if  the  price  per  share 
(or  other  unit  of  trading  of  the 
underlying  index  value  has  changed 
since  the  last  preceding  transaction  for 
the  particular  option  contract,  in  which 
event  a  market  maker  may  then  bid  no 
lower  than  or  offer  no  more  than  $1  plus 
the  aggregate  change  in  the  price  per 
unit  of  trading)  of  the  underlying  index 
value  since  the  time  of  the  last 
preceding  transaction  for  the  particular 
index  option  contract.  Nothing  in  this 
paragraph  shall  alter  the  maximum  bid- 
ask  differential  established  by  paragraph 
(g)  above.) 

[(i)  Whenever,  in  the  judgment  of  the 
Association,  the  interest  of  maintaining 
a  fair  and  orderly  market  so  requires,  the 
Association  may  waive  the  requirements 
of  paragraph  (h)  above  on  a  case  by  case 
basis.) 

[(j)  When  unusual  trading  conditions 
exist,  and  the  interest  of  maintaining  a 
fair  and  orderly  market,  the  Association 
may  waive  the  requirements  of 
paragraph  (g)  above  in  those  option 
series  10  or  more  points  in  the  money 
to  allow  market  makers  to  make  bid/ask 
differentials  as  wide  as  the  quotation  in 
the  primary  market  as  determined  by 
the  inside  quotation  displayed  on 
Nasdaq.  Such  waiver  shall  not 
automatically  carry  over  from  one  day  to 
the  next.) 

(2875.  Commitment  Rules  Applicable  to 
Options  Market  Makers  in  Nasdaq 
Index  Options] 

[(a)  Commitment  Rule  for  Index 
Options  Market  Makers.  A  market  maker 
in  a  Nasdaq  index  option,  unless 
excused  from  entering  quotations 
pursuant  to  Rule  2873(i)  shall,  during 
normal  options  business  hours, 
continuously  quote  all  options  series  in 
such  index  option  through  the 
expiration  of  the  longest  term  index 
options  authorized  for  trading  at  the 
time  the  member  commences  such 
market  making.  Failure  to  abide  by  this 


commitment  shall  cause  the  index 
options  market  maker  to  be  subject  to 
the  sanctions  contained  in  Rule  2876.) 

[(b)  The  following  examples  illustrate 
the  commitment  rule  for  index  option 
market  makers  established  by  this  Rule.] 

[(1)  Member  A  is  authorized  as  a 
Nasdaq  index  options  market  maker 
prior  to  the  expiration  of  January 
Nasdaq-100  Index®  Options.  Member  A 
is  thus  obligated  to  continuously  quote 
all  series  of  Nasdaq-100  put  and  call 
options  authorized  for  trading  in  the 
January,  February  and  March 
expirations  through  the  expiration  of  the 
March  options.)        • 

[(2)  Member  B  is  authorized  as  a 
market  maker  in  Nasdaq-100  Index® 
Options  at  the  time  these  options  are 
authorized  for  the  Nasdaq  Options  , 

Program,  but  prior  to  the 
commencement  of  trading  in  these 
index  options.  The  first  authorized 
expiration  cycle  in  Nasdaq-100  Index 
options  will  consist  of  options  expiring 
in  April,  May  and  June  with  trading  to 
commence  in  March.  Member  B  would 
be  obligated  to  continuously  quote  all 
authorized  Nasdaq-100  Index  option 
series  from  the  commencement  of 
trading  in  such  options  in  March 
through  the  expiration  of  June  Nasdaq- 
100  Index  options.) 

(2876.  Sanctions  Applicable  to  Nasdaq 
Index  Options  Market  Makers] 

[(a)  A  registered  Nasdaq  market  maker 
in  index  options  whose  quotation  for 
any  option  series  in  which  the  member 
is  a  market  maker  is  withdrawn  without 
the  approval  of  the  Association  shall,  at 
or  before  the  daily  close  of  the  Nasdaq 
Index  Options  Service,  have  its 
registration  terminated  in  all  Nasdaq 
index  options  series  covering  the  same 
luderlying  index  as  that  for  which 
option  quotations  were  suspended  by 
the  member,  subject,  however,  to  the  re- 
registration  procedures  set  forth  in 
paragraph  fb)  below.) 

[(b)  A  Nasdaq  index  options  market 
maker  in  index  options  whose 
registration  in  options  classes  is 
terminated  pursuant  to  paragraph  (a) 
above  may,  by  making  application  to  the 
Association  under  the  procedures  and 
requirements  set  forth  in  Rule  2873,  re- 
register as  a  Nasdaq  index  options 
market  maker  in  any  Nasdaq  index 
options  series  in  the  options  classes  in 
which  his  registration  was  terminated 
pursuant  to  paragraph  (a)  above 
providing,  however,  that  the 
Association  shall  not  grant  effectiveness 
to  such  registration  until  the  near-tertn 
options  and  those  in  the  following 
expiration  cycle  have  expired.] 

l(c)  The  following  example  illustrates 
the  sanction  for  index  options  market 
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^  makers  established  by  paragraph  (a) 
above.)  « 

[(1)  Market  Maker  A,  without 
approval  of  the  Association,  withdraws 
quotations  from  the  Nasdaq  Index 
Options  Service  for  a  series  of  Nasdaq- 
100  Index®  options  causing  the 
member's  registration  in  all  Nasdaq-100 
Index  options  series  to  be  terminated 
piirsuant  to  paragraph  (a)  above.] 

[(2)  At  the  time  Market  Maker  A's 
registration  is  terminated,  January, 
February  and  March  Nasdaq-100®  Index 
options  are  trading.  Pursuant  to 
paragraph  (b),  any  application  by 
member  A  to  again  register  as  a  market 
maker  in  Nasdaq-100  Index  options 
would  not  be  granted  effectiveness  by 
the  Association  until  the  expiration  of 
the  February  Nasdaq-100  Index 
options.) 

[(d)  A  registered  market  maker  in 
Nasdaq  index  options  who  withdraws 
index  options  quotations  from  the 
Nasdaq  Index  Options  Service  in  any 
options  series  without  prior 
authorization  during  the  15  business 
days  preceding  the  expiration  of  the 
near-term  options  on  Uie  same 
tmderlying  index  may  be  deemed  to  be 
in  violation  of  Rule  2110.) 

(2877.  Requirements  Applicable  to 
Nasdaq  Index  Options  Order  Entry 
Finns] 

[(a)  Participation  in  the  Nasdaq  Index 
Options  Service  as  an  order  entry  firm 
requires  current  registration  as  such 
with  the  Association.  Such  registration 
shall  be  conditioned  upon  the  order 
entry  firm's  initial  and  continuing 
compliance  with  the  following 
requirements:) 

[(1)  Execution  of  a  Nasdaq  Index 
Options  Service  participant  application 
agreement  with  the  Association;) 

[(2)  membership  in,  or  a  clearing 
arrangement  with,  a  member  of  The 
Options  Clearing  Corporation;] 

[(3)  compliance  with  all  applicable 
rules  and  operating  procedures  of  the 
Association  and  the  Commission;] 

[(4)  maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  Nasdaq  index  options 
order  entry  firm  to  prevent  the 
unauthorized  entry  of  information  into 
the  Nasdaq  Index  Options  Service;  and] 

[(5)  acceptance  and  settlement  of  each 
trade  that  die  Service  idjsntifies  as 
having  been  effected  by  such  Nasdaq 
index  options  order  entry  firm  or,  if 
settlement  is  to  be  made  through 
another  clearing  member,  guarantee  of 
the  acceptance  and  settlement  of  such 
identified  trade  by  the  clearing  member 
on  the  regularly  scheduled  settlement 
date.) 


[(b)  The  registration  required 
hereunder  will  apply  solely  to  the 
qualification  of  a  participant  to 
participate  in  the  Nasdaq  Index  Options 
Service.  Such  registration  shall  not  be 
conditioned  upon  registration  in  any 
particular  eligible  or  active  Nasdaq 
index  options  contracts.) 

[(c)  Each  participant  shall  be  under  a 
continuing  obligation  to  inform  the 
Association  of  non-compliance  with  any 
of  the  registration  requirements  set  forth 
above.) 

[(d)  Upon  the  effectiveness  of 
registration  as  a  Nasdaq  index  options 
order  entry  firm,  the  participant  may 
commence  activity  for  entry  of  orders, 
as  applicable.  The  operating  hours  of 
the  Nasdaq  Index  Options  Service  are 
currently  9:30  a.m.  to  4:10  p.m.  (Eastern 
Time),  but  may  be  modified  by  the 
Association.  The  extent  of  participation 
in  Nasdaq  by  a  Nasdaq  index  options 
order  ent^  firm  shall  be  determined 
solely  by  ihe  firm  in  the  exercise  of  its 
ability  to  enter  orders  into  Nasdaq.) 

[(e)  Market  orders  shall  not  be 
permitted  in  the  Nasdaq  Index  Options 
Service.  All  orders  entered  into  the 
Service  other  than  accoOimodation 
transactions  shall  be  priced  and  all 
orders  shall  be  directed  to  a  specified 
Nasdaq  index  options  market  maker. 
Nasdaq  index  options  order  entry  firms 
will  be  immediately  notified  on  the 
terminal  screen  and  printer,  if 
requested,  of  the  execution  or  rejection 
of  an  order  entered  into  via  OCT.] 

[(f)  If  a  Nasdaq  index  options  order 
entry  firm  or  clearing  member  acting  on 
his  behalf,  is  reported  by  the  Service  to 
clearing  at  the  close  of  any  trading  day, 
or  shown  by  the  activity  reports 
generated  by  the  Service  as  constituting 
a  side  of  a  Nasdaq  index  option  trade, 
such  order  entry  firm  or  clearing 
member  acting  on  his  behalf  shall 
honor  such  trade  on  the  scheduled 
settlement  date.) 

[(g)  Failure  by  a  Nasdaq  index  options 
order  entry  firm  to  comply  with  any  of 
the  Rules  or  registration  requirements 
applicable  to  the  Service  identified 
herein  shall  subject  such  participant  to 
censiue,  fine,  suspension  or  revocation 
of  its  registration  as  a  Nasdaq  index 
options  order  entry  and/or  market 
maker  firm  or  any  other  fitting  sanction 
under  the  Rules  of  the  Association.) 

(2878.  Transaction  Reporting  and  Other 
Reporting  Requirements] 

[(a)  All  Nasdaq  index  options 
participants,  upon  becoming  so 
registered  and  qualified,  shall  have 
access  to,  and  be  required  to  utilize,  the 
Order  Confirmation  Transaction  (OCT) 
and  Internalized  Trade  Transaction 
(IIT)  trade  reporting  systems 


established  by  the  Association  for 
Nasdaq  index  options  tiansactions. 
Such  trade  reporting  systems  are 
designed  to  "lock-in"  all  Nasdaq  index 
options  transactions.  Thus  these 
systems  serve  trade  comparison  and 
clearing  functions  as  well  as  trade 
reporting  functions,  and  require  the 
participation  of  both  the  order  entry  and 
the  market  making  firms  in  the  reporting 
process.  Because  Qiese  procedures, 
which  are  detailed  in  the  User  Guide, 
vary  from  those  applying  to  transaction 
reporting  in  other  Nasdaq  securities,  it 
is  imperative  that  all  Nasdaq  index 
options  participants  become  familiar 
with  and  comply  with  the  provisions  of 
this  Rule.  Failure  on  the  part  of  a 
Nasdaq  index  options  participant  to 
comply  with  Nasdaq  index  options 
reporting  provisions  may  subject 
participants  to  censure,  fine,  suspension 
or  revocation  of  registration  as  a  Nasdaq 
index  options  market  maker  and/or 
order  entry  firm  or  any  other  fitting 
sanction  under  the  Rules  of  the 
Association.) 

[(b)  Order  Confirmation  Transaction 
(OCT)— Nasdaq  index  options  order 
entry  firms  shall  enter  an  OCT  into  the 
Service  promptly  upon  the  execution  of 
their  order.  Upon  the  acceptance  by  a 
market  maker  of  an  OCT,  the  Service 
shall  automatically  forward  a  trade 
report  to  the  Options  Price  Reporting 
Authority  (OPRA).  Nasdaq  index 
options  market  makers  shall  accept  an 
OCT  via  terminal  entry"  within  two 
minutes  as  specified  by  the  Association, 
or  the  OCT  shall  be  "timed-out."  in 
which  case  the  Service  will  notify  the 
order  entry  firm  of  the  market  maker's 
non-acceptance  of  the  order.  The  order 
entry  firm  will  also  be  notified  if  the 
market  maker  affirmatively  rejects  the 
order  via  terminal  entry.  If  the  market 
maker  wishes  to  subsequently  confirm 
an  OCT  which  has  been  timed-out  or 
rejected,  a  new  OCT  must  be  entered 
into  the  Service  by  the  order  entry  firm 
with  a  late  trade  indicator.  Once 
accepted,  an  OCT  may  only  be  canceled 
or  corrected  by  mutual  consent  of  the 
market  maker  and  order  entry  firm.) 

[(c)  Unsolicited  Orders — Nasdaq 
index  options  market  makers  are  not 
obligated  to  accept  an  OCT  which  is 
unsolicited  but,  if  they  choose  to  do  so, 
must  accept  the  order  within  two 
minutes  of  its  receipt  as  specified  by  the 
Association.  Upon  the  acceptance  of  an 
unsolicited  OCT  order  by  a  Nasdaq 
index  options  market  maker,  the  system 
will  automatically  forward  a  trade 
report  to  OPRA.  Once  accepted  by  the 
market  maker,  the  OCT  may  only  be 
canceled  or  corrected  with  the  mutual 
consent  of  the  market  maker  imd  the 
order  entry  firm.) 
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[(d)  Internalized  Trade  Transaction 
(ITT) — ^Nasdaq  Index  Options  Service 
participants  shall,  where  appropriate, 
enter  an  ITT  message  into  the  Service 
within  two  minutes  of  the  execution  of 
an  internalized  trade.  Upon  the  entry  of 
an  ITT  message,  the  Service  shall 
automatically  forward  a  trade  report  to 
OPRA.  An  ITT  may  be  subsequently 
canceled  or  corrected  by  the  member.] 

[(e)  A  Nasdaq  index  options  order 
entry  firm  shall  transmit  OCT  and  ITT 
for  transactions  in  Nasdaq  index  options 
other  than  cabinet  transactions  at  the 
price  recorded  on  the  trade  ticket 
exclusive  of  conunission,  taxes  or  other 
charKes.] 

[(f)  Nasdaq  index  options  participants 
may  effect  cabinet  transactions  in  any 
class  of  options  contracts  authorized  for 
trading  via  the  Service  at  a  price  of 
$1.00  per  contract,  providing  such  price 
is  reasonably  related  to  the  prevailing 
market  for  the  option.  In  reporting 
cabinet  transactions,  participants  shall 
designate  these  transactions  as  such 
with  the  appropriate  indicator  on  OCT 
or  ITT  entered  into  the  Service.  Cabinet 
transactions  will  not  be  disseminated  to 
OPRA  but  will  be  reported  to  OCC  for 
clearance.] 

[(g)  Weekly  and/or  Monthly  Reports — 
A  member  shall  report  weekly  and/or 
monthly  to  the  Association  such  data  on 
Nasdaq  index  options  quoted  in  the 
Service  as  the  Board  of  Governors  shall 
require.  Such  report  shall  be  on  a  form 
prescribed  by  the  Association.] 

[(h)  Trade  Tickets— All  trade  tickets 
on  transactions  in  Nasdaq  index  options 
and  authorized  underlying  securities 
must  indicate  the  time  the  order  was 
received  and  the  time  the  order  was 
executed  or  canceled.] 

[2879.  Authorization  of  Nasdaq  Index 
Option  Market  Making] 

[(a)  The  Association  shall  not 
authorize  index  option  market  making 
in  any  options  series  unless,  at  the  time 
such  market  making  activity  is  to 
commence,  there  are  a  minimiim  of  five 
registered  Nasdaq  index  options  market 
makers  in  the  index  option.] 

[(b)  Once  market  making  has 
commenced  in  any  class  of  Nasdaq 
index  options,  the  Association  shall 
withdraw  approval  of  further  market 
making  activity  with  respect  to  any 
succeeding  options  series  to  be  opened 
in  that  Nasdaq  index  option  if  there  are 
fewer  than  three  registered  market 
makers  in  the  index  option.] 

[(c)  Whenever  the  Association  shall 
withdraw  its  approval  for  index  option 
market  making  activity  in  a  particular 
Nasdaq  index  options  series  pursuant  to 
paragraph  (b)  above,  it  shall  not 
reinstate  such  market  making  until  the 


provisions  of  paragraph  (a)  above  have 
been  satisfied.] 


[2880.  Nasdaq  Index  Option  Contracts 
Authorized  for  Trading] 

[The  Association  may  from  time  to 
time  approve  for  display  on  Nasdaq  put 
option  contracts  and  call  option 
contracts  in  respect  of  underlying 
indexes  which  have  been  selected  by 
the  Association  and  approved  for 
trading.  All  such  option  contracts  shall 
be  designated  as  to  the  type  of  option, 
the  underlying  index,  the  expiration 
month  and  the  exercise  price.  Only 
quotations  in  respect  to  option  contracts 
in  a  class  or  series  of  options  approved 
by  the  Association  and  currently  open 
for  display  on  the  Service  may  be 
quoted  by  a  registered  Nasdaq  index 
options  market  maker  on  the  Nasdaq 
Index  Options  Service.] 

{2881.  Series  of  Nasdaq  Index  Options 
for  Trading] 

[(a)  Nasdaq  Index  Options-^After  a 
particular  class  of  index  options  has 
been  approved  for  display  on  the 
Service  and  quotation  thereon  by 
registered  Nasdaq  index  options  market 
makers,  the  Association  shall  from  time 
to  time  open  for  trading  series  of  options 
therein.  Prior  to  the  opening  of  trading 
in  any  series  of  options  the  Association 
shall  fix  the  expiration  month  and 
exercise  price  of  options  contracts 
included  in  each  such  series.] 

[(1)  Expiration  Months — At  the 
commencement  of  trading  in  a 
particular  class  of  Nasdaq  index 
options,  series  of  options  having  three 
difierent  expiration  months  will 
normally  be  opened.  Such  expirations 
shall  occur  in  consecutive  months.  The 
first  such  expiration  will  occur  in  the 
month  following  the  month  in  which 
such  options  are  introduced,  the  second 
expiration  will  occur  in  the  month 
following  the  first,  and  the  third 
expiration  will  occur  in  the  month 
following  the  second.  Additional  series 
of  index  options  of  the  same  class  may 
be  opened  for  trading  at  or  about  the 
time  a  prior  series  expires  and  the 
expiration  month,  of  each  such  series 
will  normally  be  approximately  three 
months  following  the  opening  of  such 
series.] 

[(2)  Exercise  Prices — ^The  procedures 
for  fixing  the  exercise  or  strike  price  of 
each  series  of  index  options  opened  for 
trading  shall  be  as  follows:] 

[(A)  Strike  prices  shall  be  fixed  at  an 
index  value  which  is  an  integer.] 

[(B)  Regardless  of  the  value  of  an 
index,  the  interval  between  strike  prices 
will  be  $5.00.] 


[(C)  New  series  of  index  option 
contracts  may  be  added  up  to  the  fifth 
business  day  prior  to  expiration.] 

[(D)  When  new  series  of  index  option 
contracts  within  a  new  expiration  cycle 
are  opened  for  trading,  two  strike  prices 
above  and  two  strike  prices  below  the 
current  index  value  may  be  added.] 

[(E)  When  the  value  of  the  index 
underlying  a  class  of  index  options 
reaches  a  strike  price,  the  Association 
may  add  one  or  more  additional  strike 
prices  such  that  there  are  at  least  two 
strike  prices  above  and  two  strike  prices 
below  the  strike  price  which  has  been 
reached.] 

[(F)  In  unusual  market  conditions,  the 
Association  may  add  additional  series  of 
index  option  contracts  up  to  three  strike 
prices  above  and  three  strike  prices 
below  the  current  index  price.] 

[(b)  Specification  Adjustments — The 
unit  of  trading  and  the  exercise  price 
initially  established  for  index  option 
contracts  of  a  particular  series  are 
subject  to  adjustment  in  accordance 
with  the  rules  of  The  Options  Clearing 
Corporation.  When  such  adjustment(s) 
have  been  determined,  announcement 
thereof  shall  be  made  by  the  Association 
and,  effective  as  of  the  time  specified  in 
such  aimouncement,  the  adjusted  imit 
of  trading  and  the  adjusted  exercise 
price  shall  be  appUcable  with  respect  to 
all  subsequent  transactions  in  such 
series.] 

[(c)  Contract  Adjustments — Index 
option  contracts  shall  be  subject  to 
adjustments  in  accordance  with  the 
rules  of  The  Options  Clearing 
Corporation.] 

[(d)  Puts  and  Calls— When  calls  are 
first  opened  for  trading  on  an 
underlying  index  stock  group,  the 
Association  may  open  a  series  of  puts 
corresponding  to  each  series  of  calls 
open  or  to  be  opened  for  trading  on  the 
same  underlying  index  stock  group.] 

[2882.  Unit  of  Trading] 

[The  imit  of  trading  in  each  series  of 
options  displayed  on  the  Service  shall 
be  the  unit  of  trading  established  by  The 
Options  Clearing  Corporation  pursuant 
to  the  niles  of  l^e  Options  Clearing 
Corporation.] 

[2883.  Suspension  of  Authorization  of 
Nasdaq  Index  Option  Contracts] 

[(a)  The  Association  shall  have  the 
authority  to  suspend  trading  in  Nasdaq 
index  option  contracts  by  either  one  or 
more  market  maker  or  all  market  makers 
where  it  deems  it  necessary  and 
appropriate:] 

[(1)  to  prevent  fraudulent  and 
maiiipulative  acts  and  practices;] 

[(2)  to  promote  just  and  equitable 
principles  of  trade;  or] 
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[(3)  to  prevent  excessive  speculation 
and  promote  the  likelihood  of  a 
competitive  and  orderly  market.] 

[(b)  The  Association  shall  suspend 
trading  in  Nasdaq  index  options 
contracts  by  all  market  makers:] 

[(1)  if  the  imderlying  index  is  not 
being  computed  or  disseminated;  or] 

[(2)  if  trading  is  halted  or  suspended 
in  imderlying  stocks  that  collectively 
contribute  (A)  20  percent  of  the  current 
index  group  value  (in  the  case  of  index 
stock  groups  comprised  of  more  than  50 
stocks);  and  (B)  10  percent  of  the  current 
index  group  value  (in  the  case  of  index 
stock  groups  comprised  of  50  or  fewer 
stocks).] 

[2884.  Trade  Comparison  Procedures 
for  Nasdaq  Index  Options] 

[(a)  Scope  and  Applicability — All 
transactions  in  Nasdaq  index  options 
shall  be  reported  to  the  Association 
pursuant  to  reporting  procedures 
established  by  the  Association.  The 
Association  shall  report  all  compared 
transactions  to  The  Options  Clearing 
Corporation  for  clearance  and 
settlement.  All  compared  tremsactions  in 
Nasdaq  options  which  are  cleared  and 
setded  through  the  facilities  of  The 
Options  Clearing  Corporation  shall  be 
subject  to  the  rules  of  The  Options 
Clearing  Corporation.] 

[(b)  Responsibility  of  Clearing 
Members — Every  member  which  is  a 
member  of  The  Options  Clearing 
Corporation  (a  "clearing  member")  shall 
be  responsible  for  the  clearance  £md 
settlement  of  every  Nasdaq  index  option 
transaction  to  which  it  is  a  party  and  for 
each  Nasdaq  index  option  transaction  of 
a  member  for  which  it  acts  as 
correspondent  and/or  clearing  agent 
pursuant  to  agreement.  Unless 
specifically  authorized  by  The  Options 
Clearing  Corporation,  no  member  shall 
be  permitted  to  have  more  than  one 
such  agreement  with  a  clearing  member 
in  effect  at  any  time.] 

[(c)  Reporting  of  Clearing  Information] 

[(1)  Filing  of  Trade  Information — Each 
Nasdaq  index  option  participant  shall 
individually  report  each  transaction  in  a 
Nasdaq  index  option,  for  which  it  has  a 
responsibility  to  report,  each  business 
day  to  the  Association  via  OCT  or  ITT 
in  the  manner  specified  by  the 
Association.] 

[(2)  (A)  The  Association  will  provide 
each  Nasdaq  index  options  participant 
with  the  opportimity  to  review  on  trade 
date  OCT  and  ITT  transactions  to  which 
the  participant  is  a  party.] 

[(B)  All  OCT  orders  which  are 
accepted  by  the  contra  party  and  all  ITT 
which  have  not  been  canceled  shall  be 
considered  to  be  compared  trades,  i.e., 
trades  where  the  trade  information 


agrees  as  to  the  identity  of  the  other 
party  to  the  transaction,  the  type  of 
option  contract,  the  imderlying  index, 
the  exercise  price,  the  expiration  month, 
the  number  of  options  contracts,  the 
amount  of  the  premium,  the  designation 
of  the  parties  as  purchaser  and  writer, 
respectively,  and  the  trade  date,  if  other 
than  the  date  of  submission.] 

((3)  Verification  of  Nasdaq  Index 
Options  Transactions — Each  participant 
shall  promptly  review  each  OCT  or  ITT 
execution  report  received  and  report 
corrected  trade  information  to  the 
Association  as  soon  as  possible,  but  in 
any  event,  not  later  than  the  hour  which 
shall  be  frt)m  time  to  time  prescribed  by 
the  Association.  It  shall  be  the  sole 
responsibility  of  participants  to  review 
the  accuracy  of  all  reports  promptly 
upon  receipt,  and  the  Association  shall 
not  assume  any  responsibility  for 
reviewing  such  reports  for  accuracy  or 
for  making  any  corrections  not  reported 
by  a  participant.] 

[(4)  Reporting  of  Compared  Trades  to 
The  Options  Clearing  Corporation — On 
each  business  day,  at  or  prior  to  such 
time  as  may  be  prescribed  by  The 
Options  Clearing  Corporation,  the 
Association  shall  furnish  The  Options 
Clearing  Corporation  a  report  of  each 
clearing  member's  compared  trades  as 
reported  to  the  Association  on  that  day. 
Only  those  trades  which  have  been 
confirmed  by  both  parties  shall  be 
furnished  by  the  Association  to  The 
Options  Clearing  Corporation,  and  the 
Association  shall  assume  no 
responsibility  with  respect  to  any  • 
unaccepted  order  nor  for  any  delays  or 
errors  in  the  reporting  of  trades.] 

[2885.  Clearance  and  Settlement 
Procedures  for  Nasdaq  Index  Options] 

[(a)  Failure  to  Pay  Premium] 
[(1)  Whenever  The  Options  Clearing 
Corporation  shall  re[ect  a  Nasdaq  index 
option  transaction  because  of  the  failure 
of  a  clearing  member  acting  on  behalf  of 
the  purchaser  to  pay  the  premium  due 
thereon  as  required  by  the  rules  of  The 
Options  Clearing  Corporation,  the 
member  acting  as  or  on  behalf  of  the 
seller  (writer)  shall  have  the  right  either 
to  cancel  the  transaction  by  giving 
notices  thereof  to  the  defaulting  clearing 
member  or  to  enter  into  either  a  new 
opening  writing  transaction  or  closing 
sale  transaction,  as  the  case  may  be,  in 
respect  of  the  same  Nasdaq  index  option 
contract  that  was  the  subject  of  the 
rejected  Nasdaq  index  option 
transaction,  charging  any  loss  resulting 
therefrom  (including  any  commissions 
paid  or  payable  in  connection  with  such 
new  transaction)  to  the  defaulting 
clearing  member.  Such  action  shall  be 
taken  on  the  day  the  Nasdaq  index 


option  transaction  was  rejected  by  The 
Options  Clearing  Corporation,  unless 
the  Association  shall  extend  such  time.] 

[(2)  In  the  event  the  rejected 
transaction  involves  a  Nasdaq  index 
option  contract  of  a  series  in  which 
trading  has  been  terminated  or 
suspended  before  a  new  Nasdaq  index 
option  transaction  can  be  effected  to 
establish  the  amount  of  loss,  the 
member  acting  as  or  on  behalf  of  the 
seller  shall  have  a  claim  against  the 
defaulting  clearing  member  for  the 
amount  of  the  premium  due  thereon.] 

[(b)  Index  Option  Contracts  of 
Suspended  Members — When 
announcement  is  made  of  the 
suspension  irom  membership  in  the 
Association  of  a  member,  other  than  a 
clearing  member  of  The  Options 
Clearing  Corporation  (a  "non-clearing 
member"),  pursuant  to  the  By-Laws  of 
the  Association,  all  open  short  positions 
in  option  contracts  of  such  member  and 
all  open  positions  that  are  secured  in 
full  by  a  specific  deposit  or  evidenced 
by  an  escrow  receipt  in  accordance  with 
the  rules  of  The  Options  Clearing 
Corporation,  shall  be  closed  out  without 
unnecessary  delay  by  all  members 
carrying  such  positions  for  the  account 
of  the  suspended  non-clearing  member; 
provided,  however,  that  upon  any  such 
suspension,  the  Association  may,  in  its 
discretion  and  where  it  determines  that 
such  is  necessary  for  the  protection  of 
investors,  suspend  the  mandatory  close- 
out  provisions  hereof  and  may,  in  its 
discretion  and  where  it  determines  that 
such  is  necessary  for  the  protection  of 
investors,  reinstate  such  provisions  at 
such  time  as  it  may  determine.  No 
temporary  suspension  of  the  mandatory 
close-out  provisions  hereof  shall  relieve 
any  suspended  non-clearing  member  of 
its  obligations  or  of  any  damages 
incurred  by  members  carrying  positions 
for  the  account  of  such  suspended  non- 
clearing  member.  Should  an  open  short 
position  or  an  open  position  resulting 
from  an  exercise  of  an  option  contract 
not  be  closed  when  required  by  this 
Rule,  the  price  for  the  purpose  of 
determining  claims  shall  be  fixed  by  the 
price  current  at  the  time  when  such 
position  should  have  been  closed  under 
this  Rule.  When  a  member  of  The 
Options  Clearing  Corporation  is 
suspended  pursuant  to  the  provisions  of 
the  By-Laws,  the  positions  of  such 
clearing  member  shall  be  closed  out  in 
accordance  with  the  rules  of  The 
Options  Clearing  Corporation.] 
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3100.  Books  and  Records,  and 
Financial  Condition 

3110.  Books  and  Records 

(a)  No  Change, 
(b)  Marking  of  Customer  Order  Tickets 

(1)  No  Change. 

(2)  A  person  associated  with  a 
member  shall  indicate  on  the 
memorandum  for  each  transaction  in  a 
[non-Nasdaq]  non-exchange-listed 
security,  as  that  term  is  defined  in  the 
Rule  [6700]  6600  Series,  the  name  of 
each  dealer  contacted  and  the 
quotations  received  to  determine  the 
best  inter-dealer  market;  however,  the 
requirements  of  this  subparagraph  shall 
not  apply  if  two  or  more  priced 
quotations  for  the  security  are  displayed 
in  an  inter-dealer  quotation  system,  as 
defined  in  Rule  2320(g),  that  permits 
quotation  updates  on  a  real-time  basis 
for  which  NASD  Regulation  has  access 
to  historical  quotation  information. 

(c)  No  Change. 
•        •        •        •        • 

IM-311Q.  Customer  Account 
Information 

(a)  Members  should  be  aware  that, 
effective  January  1, 1990,  any 
transaction  [which]  that  involves  a 
[non-Nasdaq,]  non-exchange-listed 
eqmty  security  trading  for  less  than  five 
dollars  per  share  may  be  subject  to  the 
provisions  of  SEC  Rules  15g-l  through 
15g-9,  and  those  rules  should  be 
reviewed  to  determine  if  an  executed 
customer  suitability  agreement  is 
required. 

(b)  through  (h)  No  Change. 
***** 

3220.  Adfiutment  of  Open  Orders 

A  member  shall  adjust  the  price  and/ 
or  size  of  open  orders  for  securities 
traded  otherwise  than  on  an  exchange 
in  response  to  issuer  corporate  actions 
as  follows: 

(a)  through  (e)  No  change. 

[(f)  Mandatory  Open  Order 
Conversion  for  Seciuities  Commencing 
Decimal  Pricing]  [All  open  orders  in 
Nasdaq  securities  priced  in  firactions 
remaining  in  a  firm's  internal  system  on 
the  evening  prior  to,  or  received 
thereafter  and  prior  to,  the  seciuity's 
commencing  decimal  pricing  pursuant 
to  the  Decimals  Implementation  Plan  for 
the  Equities  and  Options  Markets  shall 
be  converted,  no  later  than  midnight  on 
that  evening  prior  to  their  first  day  of 
decimal  pricing,  as  follows:] 

[(1)  Prior  to  me  conversion,  member 
firms  should  notify  their  customers  and 
inform  them  of  the  change  to  their  open 
fractional  order(s)  as  a  result  of  the 
conversion  to  decimal  pricing. 


Customers  should  be  afforded  the 
opporttmity  to  take  action  if  they  do  not 
wish  to  participate  in  the  conversion. 
Customers  not  wishing  to  participate  in 
the  mandatory  conversion  should  be 
allowed  the  opportunity  to  cancel  their 
open  order(s)  prior  to  the  evening  of  the 
conversion.] 

[(2)  No  later  than  midnight  on  the 
evening  prior  to  a  security's  first  day  of 
decimal  pricing,  all  open  orders  priced 
in  fractions  that  have  not  been  canceled, 
including  those  with  price  qualifiers 
such  as  DNR  and  DNI,  shall  be 
converted  as  follows:] 

[•  The  fractional  price  of  all  open  Buy 
Orders  (GTC.  GTX,  Buy  Stop  and  Buy 
Stop  Limits)  will  be  converted  to  their 
decimal  equivalent  and  then  "rounded 
down"  to  the  nearest  $0.01.] 

[•  The  fractional  price  of  all  open  Sell 
Orders  (GTC.  GTX,  Sell  Stop  and  Sell 
Stop  Limits)  will  be  converted  to  their 
decimal  equivalent  and  then  "rounded 
up"  to  the  nearest  $0.01.] 

[Example:  Buy  1000  MSFT  88  Vie 
would  convert  to  B  1000  MSFT  88.06 
(Vie  =  0.0625) 

Sell  1000  MSFT  88  Vie  would  convert 
to  S  1000  MSFT  88.07] 

[This  rule  is  to  be  in  effect  only  in 
preparation  for  the  first  day  of  decimal 
trading  of  the  newly-converted  security. 
After  conversion,  firms  may  accept 
orders  of  any  number  of  spaces  beyond 
the  decimal  point  in  the  newly- 
converted  security  and  submit  them, 
after  appropriate  rounding  (See  NASD 
Rule  4613  (a)(1)(D)),  to  Nasdaq  for 
display.] 
***** 

[3350]  SIOO.  Short  Sale  Rule 

(a)  No  member  shall  effect  a  short  sale 
in  a  Nasdaq  National  Market  Security 
(as  that  term  is  defined  in  Rule  4200) 
otherwise  than  on  an  exchange  for  the 
account  of  a  customer  or  for  its  own 
account  in  a  Nasdaq  National  Market 
security  at  or  below  the  current  national 
best  (inside)  bid  when  the  current 
national  best  (inside)  bid  [as  displayed 
by  The  Nasdaq  Stock  Market]  is  below 
the  preceding  national  best  (inside)  bid 
in  the  security.  For  the  purposes  of  this 
rule,  the  term  "customer''  includes  a 
non-member  broker/dealer. 

(b)  No  change. 

(c)  The  provisions  of  paragraph  (a) 
shall  not  apply  to: 

(1)  Sales  by  a  [qualified]  registered 
market  maker  registered  in  the  security 
with  NASD  [on  Nasdaq]  in  connection 
with  bona  fide  market  making  activity. 
For  purposes  of  this  paragraph, 
transactions  unrelated  to  normal  market 
making  activity,  such  as  index  arbitrage 
and  risk  arbitrage  that  are  independent 
from  a  member's  market  making 


functions,  will  not  be  considered  bona 
fide  market-making  activity. 

(2)  through  (8)  No  Change. 

(d)  through  (e)  No  Change. 

(f)  A  member  that  is  not  currently 
registered  as  an  NASD  [Nasdaq]  market 
maker  in  a  security  and  that  has 
acquired  a  security  while  acting  in  the 
capacity  of  a  block  positioner  shall  be 
deemed  to  own  such  security  for  the 
purposes  of  this  Rule  notwithstanding 
that  such  member  may  not  have  a  net 
long  position  in  such  seciuity  if  and  to 
the  extent  that  such  member's  short 
position  in  such  security  is  the  subject 
of  one  or  more  offsetting  positions 
created  in  the  course  of  bona  fide 
arbitrage,  risk  arbitrage,  or  bona  fide 
hedge  activities. 

(gj  through  (h)  No  Change 

(i)  (1)  A  member  shall  be  permitted, 
consistent  with  its  quotation 
obligations,  to  execute  a  short  sale  for 
the  account  of  a  warrant  market  maker 
that  would  otherwise  be  in 
contravention  of  this  Rule,  if: 

(A)  the  warrant  market  maker  is  a 
registered  [Nasdaq]  NASD  market  maker 
for  the  warrant;  and 

(B)  No  Change, 
(i)  No  Change. 
(k)  Definitions 

(1)  through  (2)  No  Change. 

[(3)(A)  Until  February  1,  1996,  the 
term  "qualified  market  maker"  shall 
mean  a  registered  Nasdaq  market  maker 
that  has  maintained,  without 
interruption,  quotations  in  the  subject 
security  for  the  preceding  20  business 
days.  Notwithstanding  the  20-day 
period  specified  in  this  subparagraph, 
after  an  offering  in  a  stock  has  been 
publicly  annoimced,  a  registration 
statement  has  been  filed,  or  a  merger  or 
acquisition  involving  two  issues  has 
been  announced,  no  market  maker  may 
register  in  the  stock  as  a  qualified 
market  maker  unless  it  meets  the 
requirements  set  forth  below:] 

ui)  For  secondary  offerings,  the 
offering  has  become  effective  and  the 
market  maker  has  been  registered  in  and 
maintained  quotations  without 
interruption  in  the  subject  security  for 
40  calendar  days;] 

[(ii)  For  initial  public  offerings,  the 
market  maker  may  register  in  the 
offering  and  immediately  become  a 
qualified  market  maker;  provided 
however,  that  if  the  market  maker 
withdraws  on  an  imexcused  basis  from 
the  security  within  the  first  20  days  of 
the  offering,  it  shall  not  be  designated  as 
a  qualified  market  maker  on  any 
subsequent  initial  public  offerings  for 
the  next  10  business  days;] 

[(iii)  After  a  merger  or  acquisition 
involving  an  exchange  of  stock  has  been 
publicly  announced  and  not  yet 
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consiunmated  or  terminated,  a  market 
maker  may  itnmediately  register  in 
either  or  both  of  the  two  affected 
securities  as  a  qualified  market  maker 
pursuant  to  the  same-day  registration 

Erocedures  in  Rule  4611;  provided, 
owever,  that  if  the  market  maker 
withdraws  on  an  unexcused  basis  from 
any  stock  in  which  it  has  registered 
pursuant  to  this  paragraph  within  20 
days  of  so  registering,  it  shall  not  be 
designated  as  a  qualified  market  maker 
pursuant  to  this  subparagraph  (3)  for 
any  subsequent  merger  or  acquisition 
announced  within  three  months 
subsequent  to  such  unexcused 
withdrawal.] 

[(B)  For  purposes  of  this  subparagraph 
(3),  a  market  maker  will  be  deemed  to 
have  maintained  quotations  without 
interruption  if  the  market  maker  is 
registered  in  the  security  and  has 
continued  publication  of  quotations  in 
the  security  through  Nasdaq  on  a 
continuous  basis;  provided  however, 
that  if  a  market  maker  is  granted  an 
excused  withdrawal  pursuant  to  the 
requirements  of  Rule  4619,  the  20 
business  day  standard  will  be 
considered  uninterrupted  and  will  be 
calculated  without  regard  to  the  period 
of  the  excused  withdrawal.  Beginning 
February  1,  1996,  the  term  "qualified 
market  maker"  shall  mean  a  registered 
Nasdaq  market  maker  that  meets  the 
criteria  for  a  Primary  Nasdaq  Market 
Maker  as  set  forth  in  Rule  4612.] 

[(1)  This  Rule  shall  be  in  effect  until 
March  1.  2002.] 
***** 

IM-[3350]51 00.  Short  Sale  Rule 

(a)  (1)  In  developing  a  Short  Sale  Rule 
for  Nasdaq  National  Market  securities 
effected  otherwise  than  on  an  exchange, 
the  Association  has  adopted  an 
exemption  to  the  Rule  for  certain  market 
making  activity.  This  exemption  [was 
deemed]  is  an  essential  component  of 
the  Rule  because  bona  fide  market 
making  activity  is  necessary  and 
appropriate  to  maintain  continuous, 
liquid  markets  in  Nasdaq  National 
Market  securities.  Rule  3350(c)(1)  states 
that  short  selling  prphibitions  shall  not 
apply  to  sales  by  [qualified]  registered 
[Nasdaq]  NASD  market  makers  in 
connection  with  bona  fide  market 
making  activity  and  specifies  that 
transactions  imrelated  to  normal  market 
making  activity,  such  as  index  arbitrage 
and  risk  arbitrage  that  are  independent 
from  a  member's  market  making 
functions,  will  not  be  considered  as 
bona  fide  market  making.  Thus  two 
standards  are  to  be  applied:  one  must  be 
a  ["qualified"  Nasdaq]  registered  NASD 
market  maker  and  one  must  engage  in 
"bona  fide"  market  making  activity  to 


take  advantage  of  this  exemption.  With 
this  interpretation,  the  Association 
wishes  to  clarify  for  members  some  of 
the  factors  that  will  be  taken  into 
consideration  when  reviewing  market 
making  activity  that  may  not  be  deemed 
to  be  bona  fide  market  making  activity 
and  therefore  would  not  be  exempted 
from  the  Rule's  application. 

(2)  through  (3)  No  change. 

(b)(1)  Rule  [3350]  5100  requires  that 
no  member  shall  effect  a  short  sale 
otherwise  than  on  an  exchange  for  the 
account  of  a  customer  or  for  its  own 
account  in  a  Nasdaq  National  Market 
security  at  or  below  the  current  national 
best  (inside)  bid  when  the  ciirrent 
national  best  (inside)  bid  [as  displayed 
by  The  Nasdaq  Stock  Market]  is  below 
the  preceding  national  best  (inside)  bid 
in  the  seciirity.  The  Association  has 
determined  that  in  order  to  effect  a 
"legal"  short  sale  when  the  current  best 
bid  is  lower  than  the  preceding  best  bid 
the  short  sale  must  be  executed  at  a 
price  of  at  least  Vie  point  above  the 
current  inside  bid  when  the  ourent 
inside  spread  is  Vie  point  or  greater.  The 
last  sale  report  for  such  a  trade  would, 
therefore,  be  above  the  inside  bid  by  at 
least  Vie  of  a  point.  If  the  current  spread 
is  less  than  Vie  of  a  point,  however,  the 
short  sale  must  be  executed  at  a  price 
equal  to  or  greater  than  the  current 
inside  offer  price. 

(2)  Moreover,  the  Association  believes 
that  requiring  short  sales  to  be  a 
minimum  increment  of  Vie  point  above 
the  best  bid  when  the  current  spread  is 
Vie  or  greater  and  equal  to  or  greater 
than  the  offer  when  the  current  spread 
is  less  than  Vie  ensures  that  transactions 
are  not  effected  at  prices  inconsistent 
with  the  underlying  purpose  of  the 
Rule.  It  would  be  inconsistent  with  Rule 
[3350]  5100  for  a  member  or  customer 
to  cause  the  inside  spread  for  an  issue 
to  narrow  when  the  current  best  bid  is 
lower  than  the  preceding  best  bid  (e.g., 
lowering  its  offer  to  create  an  inside 
spread  less  than  Vie)  for  the  purpose  of 
facilitating  the  execution  of  a  short  sale 
at  a  price  less  than  Via  above  the  inside 
bid. 

(3)  For  Nasdaq  National  Market 
securities  trading  in  decimals  pursuant 
to  the  Decimals  Implementation  Plan  for 
Equity  and  Options  Markets,  the 
Association  has  determined  that  in 
order  to  effect  a  "legal"  short  sale  in 
such  securities  when  the  current  bid  is 
lower  than  the  preceding  bid  the  short 
sale  must  be  executed  at  least  $0.01 
above  the  current  inside  bid.  The  last 
sale  report  for  such  a  trade  would, 
therefore,  be  above  the  inside  bid  by  at 
least  $0.01. 

(c)(1)  No  Change. 


(2)  For  example,  in  instances  where 
the  current  best  bid  is  below  the 
preceding  best  bid,  if  a  market  maker 
alone  at  the  inside  best  bid  were  to 
lower  its  bid  and  then  raise  it  to  create 
an  "up  bid"  for  the  purpose  of 
facilitating  a  short  sale,  the  Association 
would  consider  such  activity  to  be  a 
manipulative  act  and  a  violation  of  the 
Association's  Short  Sale  Rule.  The 
Association  also  would  consider  it  a 
manipulative  act  and  a  violation  of  the 
Rule  if  a  market  maker  with  a  long  stock 
position  were  to  raise  its  bid  above  the 
inside  bid  and  then  lower  it  to  create  a 
"down  bid"  for  the  piupose  of 
precluding  market  participants  from 
selling  short.  In  addition,  if  a  market 
maker  agrees  to  an  arrangement 
proposed  by  a  member  or  a  customer 
whereby  the  market  maker  raises  its  bid 
[in  The  Nasdaq  Stock  Market]  in  order 
to  effect  a  short  sale  for  the  other  party 
and  is  protected  against  any  loss  on  the 
trade  or  on  any  other  executions 
effected  at  its  new  bid  price,  the  market 
maker  would  be  deemed  to  be  in 
violation  of  Rule  [3350]  5100.  Similarly, 
a  market  maker  would  be  deemed  in 
violation  of  the  Rule  if  it  entered  into  an 
arrangement  with  a  member  or  a 
customer  whereby  it  used  its  exemption 
from  the  rule  to  sell  short  at  the  bid  at 
successively  lower  prices,  accimiulating 
a  short  position,  and  subsequently 
offsetting  those  sales  through  a 
transaction  at  a  prearranged  price,  for 
the  purpose  of  avoiding  compliance 
with  the  Rule,  and  with  the 
understanding  that  the  market  maker 
would  be  guaranteed  by  the  member  or 
customer  against  losses  on  the  trades. 

(3)  No  Change. 
***** 

3360.  Short-Interest  Reporting 

(a)  Each  member  shall  maintain  a 
record  of  total  "short"  positions  in  all 
customer  and  proprietary  firm  accounts 
in  securities  [included  in  The  Nasdaq 
Stock  Market  and  in  each  other  security] 
listed  on  a  registered  national  securities 
exchange  and  not  otherwise  reported  to 
another  self-regulatory  organization  and 
shall  regularly  report  such  information 
to  the  Association  in  such  a  manner  as 
may  be  prescribed  by  the  Association. 
Reports  shall  be  made  as  of  the  close  of 
the  settlement  date  designated  by  the 
Association.  Reports  shall  be  received 
by  the  Association  no  later  than  the 
second  business  day  after  the  reporting 
settlement  date  designated  by  the 
Association. 

(b)  No  change. 

3370.  Prompt  Receipt  and  Delivery  of 
Securities 

(a)  No  change. 
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(b)  (1)  No  change. 
(2)  "Short  Sales" 

(A)  No  change. 

(B)  Proprietary  short  sales 

No  member  shall  effect  a  "short"  sale 
for  its  own  accoimt  in  any  security 
unless  the  member  or  person  associated 
with  a  member  makes  an  affirmative 
determination  that  the  member  can 
borrow  the  securities  or  otherwise 
provide  for  delivery  of  the  securities  by 
the  settlement  date.  This  requirement 
will  not  apply  to  transactions  in 
corporate  debt  securities,  to  bona  fide 
market  making  transactions  by  a 
member  in  seciuities  in  which  it  is 
registered  as  a  [Nasdaq]  market  maker, 
to  bona  fide  market  maker  transactions 
in  [non-Nasdaq]  securities  in  which  the 
market  maker  publishes  a  two-sided 
quotation  in  an  independent  quotation 
medium,  or  to  transactions  [which]  Aat 
resiilt  in  a  hilly  hedged  or  arbitraged 
position. 

(C)  No  change. 

(3)  through  (5)  No  change. 
•        •        •        *        • 

The  4000  Series  is  replaced  in  its 
entirety  by  the  following  proposed  rule 
language. 

4000.  NASD  Alternative  Display  Facility 

4100.  General 

The  NASD  Alternative  Display 
Facility  is  the  facility  to  be  operated  by 
the  NASD  for  members  that  effect  trades 
in  Nasdaq  and  CQS/CTA  ("ADF- 
eligible")  securities  otherwise  than  on 
an  exchange.  The  NASD  Alternative 
Display  Facility  will  collect  and 
disseminate  quotations,  compare  trades, 
and  collect  and  disseminate  trade 
reports. 

4110.  Use  of  NASD  Alternative 
Display  Facility  Data  Systems 

NASD  may  at  any  time  authorize  the 
use  ofNASD's  Alternative  Display 
Facility  data  systems  on  a  test  basis  for 
whatever  studies  it  considers  necessary 
and  appropriate. 

4200.  Definitions 

(a)  Unless  the  context  requires 
otherwise,  the  terms  used  in  the  Rule 
4000  through  6000  Series  shall  have  the 
meanings  below.  Terms  not  specifically 
defined  below  shall  have  the  meaning  in 
NASD's  By-Laws  and  Rules  and  SEC 
RulellAa3-l. 

(1)  "Act'  means  the  Securities 
Exchange  Act  of  1 934. 

(2)  "ADF-eligible  security"  means  a 
Nasdaq  or  CQS/CTA  security. 

(3)  "CQS/CTA  security"  means  a 
security  that  is  eligible  for  inclusion  in 
the  CQ/CTA  Plan  as  from  time  to  time 
amended  in  accordance  with  the 


provisions  of  the  Plan  and  with  the 
approval  of  the  SEC. 

(4)  "Nasdaq"  means  the  registered 
national  securities  exchange  and  its 
facilities  operated  by  The  Nasdaq  Stock 
Maiiiet.  Inc. 

(5)  "Nasdaq  madcet  maker''  shall 
have  the  meaning  as  defined  in  the 
Nasdaq  rules. 

(6)  "Nasdaq  National  Marker  or 
"NNM"  is  a  distinct  tier  of  the  Nasdaq 
Stock  Market  comprised  of  securities 
that  meet  the  requirements  of  and  are 
authorized  as  a  Nasdaq  National  Market 
Security. 

(7)  "Nasdaq  National  Market 
security"  or  "  NNM  security"  shall  have 
the  meaning  as  defined  in  the  Nasdaq 
rules. 

(8)  "Nasdaq  security  means  a 
security  that  is  listed  on  Nasdaq. 

(9)  "Nasdaq  SmallCap  Market'  or 
"SCM"  is  a  distinct  tier  of  The  Nasdaq 
Stock  Market  compromised  of  securities 
that  meet  the  requirements  of  and  are 
authorized  as  a  Nasdaq  SmallCap 
Security. 

(10)  "Nasdaq  SmallCap  Market 
security"  shall  have  the  meaning  as 
defined  in  the  Nasdaq  rules. 

(11)  "Non-Registered  Member''  means 
a  member  of  NASD  that  is  not  a 
Registered  Market  Maker  or  a  Registered 
ECN. 

(12)  "Normal  unit  of  trading'  means 
100  shares  of  a  security  unless,  with 
respect  to  a  particular  security,  the 
market  where  the  security  is  listed 
determines  that  a  normal  unit  of  trading 
shall  constitute  other  than  100  shares.  If 
a  normal  unit  of  trading  is  other  than 
100  shares,  a  special  identifier  shall  be 
appended  to  the  issuer's  symbol. 

(13)  "Otherwise  than  on  an  exchange" 
means  a  trade  effected  by  an  NASD 
member  otherwise  than  on  or  through  a 
national  securities  exchange.  The 
determination  of  what  constitutes  a 
trade  "on  or  through"  a  particular 
national  securities  exchange  shall  be 
determined  by  that  exchange  in 
accordance  with  all  applicable  statutes, 
rules  and  regulations,  and  with  any 
necessary  SEC  approval. 

(14)  "Registered  ECN'  means  a 
member  of  NASD  that  is  an  electronic 
communications  network  ("ECN')  that 
elects  to  display  orders  in  the  NASD 
Alternative  Display  Facility.  A  member 
is  a  Registered  ECN  in  only  those 
designated  securities  for  which  it  is 
registered  with  NASD.  A  member  shall 
cease  being  a  Registered  ECN  in  a 
designated  security  when  it  has 
withdrawn  or  voluntarily  terminated  its 
quotations  in  that  security  or  when  its 
quotations  have  been  suspended  or 
terminated  by  action  of  NASD. 


(15)  "Registered  Market  Maker" 
means  a  member  of  NASD  that  is 
registered  as  an  NASD  market  maker  in 
a  particular  designated  security  and, 
with  respect  to  that  security,  holds  itself 
out  (by  entering  quotations  in  the  NASD 
Alternative  Display  Facility)  as  being 
willing  to  buy  and  sell  such  security  for 
its  own  account  on  a  regular  and 
continuous  basis.  A  member  is  a 
Registered  Market  Maker  in  only  those 
designated  securities  for  which  it  is 
registered  as  an  NASD  market  maker.  A 
member  shall  cease  being  a  Registered 
Market  Maker  in  a  designated  security 
when  it  has  withdrawn  or  voluntarily 
terminated  its  quotations  in  that 
security  or  when  its  quotations  have 
been  suspended  or  terminated  by  action 
of  NASD. 

(16)  "SEC  Rule  100."  "SEC  Rule  101." 
"SEC Rule  103,"  and"SECRule  104" 
mean  the  rules  adopted  by  the 
Commission  under  Regulation  M,  and 
any  amendments  thereto. 

(17)  "Stabilizing  bid"  means  the  terms 
"stabilizing'  or  to  "stabilize"  as  defined 
in  SEC  Rule  100. 

(18)  "Underwriting  Activity  Report"  is 
a  report  provided  by  the  Corporate 
Financing  Department  of  NASD 
Regulation,  Inc.  in  connection  with  a 
distribution  of  securities  subject  to  SEC 
Rule  101  pursuant  to  NASD  Rule 
2710(b)(ll)  and  includes  forms  that  are 
submitted  by  members  to  comply  with 
their  notification  obligations  under 
Rules  4614,  4619,  and  462 J. 

(b)  For  purposes  of  Rules  4619,  and 
4623,  the  following  terms  shall  have  the 
meanings  as  defined  in  SEC  Rule  100: 
"affiliated  purchaser,"  "distribution," 
"distribution  participant," 
"independent  bid,"  "net  purchases." 
"passive  market  maker."  "penalty  bid," 
"reference  security."  "restricted 
period."  "subject  security,"  and 
"syndicate  covering  transaction." 
Selected  NASD  Notices  to  Members:  94- 
70,  95-64,  95-82. 

4300.  Quote  and  Order  Access 
Requirements 

(a)  To  ensure  that  NASD  Market 
Participants  comply  with  their  quote 
and  order  access  obligations  as  defined 
below,  for  each  security  in  which  they 
elect  to  display  a  bid  and  offer  (for 
Registered  Market  Makers),  or  a  bid  or 
offer  (for  Registered  ECNs).  in  the 
Alternative  Display  Facility.  NASD 
Market  Participants  must: 

(1)  Provide  other  NASD  Market 
Participants  direct  electronic  access,  as 
defined  below;  and 

(2)  Provide  NASD  member  broker- 
dealers  that  are  not  NASD  Market 
Participants  and  members  of  a  national 
securities  exchange  direct  electronic 
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access,  if  requested,  and  allow  for 
indirect  electronic  access,  as  defined 
below.  In  any  event,  an  NASD  Market 
Participant  is  prohibited  from  (A)  in  any 
way  directly  or  indirectly  influencing  or 
prescribing  the  prices  that  their 
customer  broker-dealer  may  choose  to 
impose  for  providing  indirect  access; 
and  (B)  precluding  or  discouraging 
indirect  electronic  access,  including 
through  the  imposition  of 
discriminatory  pricing  or  quality  of 
service  with  regard  to  a  broker-dealer 
that  is  providing  indirect  electronic 
access. 

(3)  Market  Participants  shall  share 
equally  the  costs  of  providing  to  each 
other  the  direct  electronic  access 
required  pursuant  to  paragraph  (a)(1), 
unless  those  Market  Participants  agree 
upon  another  cost-sharing  arrangement. 

(b)  Subject  to  the  terms  and 
conditions  contained  herein,  all  NASD 
Market  Participants  that  display 
quotations  in  the  NASD  Alternative 
Display  Facility  must  record  each  item 
of  information  described  in  paragraphs 
(b)(1)  and  (2)  of  this  Rule  for  all  orders 
they  receive  from  another  broker-dealer 
via  direct  or  indirect  electronic  access, 
and  report  this  information  to  the  NASD 
as  specified  below. 

(1)  NASD  Market  Participants  must 
record  the  following  information  for 
every  order  they  receive  from  another 
broker-dealer  via  direct  or  indirect 
electronic  access  during  the  trading  day: 

(A)  Unique  Order  Identifier 

(B)  Order  Entry  Firm  (OEID) 

(C)  Order  Side  (Buy/Sell) 

(D)  Order  Quantity 

(E)  Issue  Identifier 

(F)  Order  Price 

(G)  Order  Negotiable  Flag 

(H)  Time  In  Force  (i.e.  regular  hours, 

entire  day,  other) 
(I)  Order  Date 

(J)  Order  Time  (including  seconds) 
(K)  Minimal  Acceptable  Quantity  (i.e. 

ANY,  all  or  none  (AON),  volume) 
(L)  Market  Making  Firm  (MMID) 
(M)  Trade-or-Move  Flag 

The  information  described  in, 
paragraphs  (A)  through  (M)  must  be 
reported  to  the  NASD  within  10  seconds 
of  receipt  of  the  order. 

(2)  In  addition  to  the  information 
previously  provided  pursuant  to 
paragraph  (b)(1),  NASD  Market 
Participants  must  record  the  following 
information,  as  applicable,  for  every 
order  received  via  direct  or  indirect 
access  from  another  broker-dealer  that 
has  been  acted  upon  or  responded  to: 
(A)  Unique  Order  Identifier  (as  provided 

in  paragraph  (b)(1)(A)) 
IB)  Order  Response  (i.e.  E=Execute, 
D=Decline,  X=Cancel,  T=timed  out, 
P=partial,  I=Price  improvement) 


(C)  Order  Response  Time  (including 
seconds) 

(D)  Quantity 

(E)  Price 

The  information  described  in 
paragraphs  (A)  through  (E)  must  be 
reported  to  the  NASD  within  10  seconds 
of  any  response  to  or  action  taken 
regarding  an  order.  In  the  event  that  a 
member  receives  and  executes  an  order 
within  10  seconds,  the  member  may 
submit  a  single  report  that  contains  the 
information  required  in  (b)(1)  and  (b)(2). 

(3)  Maintaining  and  Preserving  Records 

(A)  In  addition  to  submitting  the 
information  described  herein  to  the 
NASD,  each  member  shall  maintain  and 
preserve  records  of  the  information 
required  to  be  recorded  under  this  Rule 
for  the  period  of  time  and  accessibility 
specified  in  SEC  Rule  1 7a-4(b). 

(B)  The  records  required  to  be 
maintained  and  preserved  under  this 
Rule  may  be  immediately  produced  or 
reproduced  on  "micrographic  media"  as 
defined  in  SEC  Rule  1 7a-4(f)(l)(i)  or  by 
means  of  "  electronic  storage  media"  as 
defined  in  SEC  Rule  17a-4(f)(l)(ii)  that 
meet  the  conditions  set  forth  in  SEC 
Rule  1 7a-4(f)  and  may  be  maintained 
and  preserved  for  the  required  time  in 
that  form. 

(4)  Orders  Not  Required  To  Be  Recorded 

The  recording  and  reporting 
requirements  contained  in  paragraphs 
(a)  and  (b)  of  this  Rule  shall  not  apply 
to  orders  received  via  ITS  or  any  system 
operated  by  a  national  securities 
exchange  or  national  securities 
association. 

(5)  Method  of  Transmitting  Data 

Members  shall  transmit  this 
information  in  such  form  as  prescribed 
by  the  Association. 

(6)  Reporting  Agent  Agreements 

(A)  "Reporting  Agent"  shall  mean  a 
third  party  that  enters  into  any 
agreement  with  a  member  pursuant  to 
which  such  third  party  agrees  to  fiilfiU 
such  member's  obligations  under  this 
Rule. 

(B)  Any  member  may  enter  into  an 
agreement  with  a  Reporting  Agent 
pursuant  to  which  the  Reporting  Agent 
agrees  to  fulfill  the  obligations  of  such 
member  under  this  Rule.  Any  such 
agreement  shall  be  evidenced  in  writing, 
which  shall  specify  the  respective 
functions  and  responsibilities  of  each 
party  to  the  agreement  that  are  required 
to  effect  full  compliance  with  the 
requirements  of  this  Rule. 

(C)  All  written  documents  evidencing 
an  agreement  described  in  paragraph 


(6)(B)  shall  be  maintained  by  each  party 
to  the  agreement. 

(D)  Each  member  remains  responsible 
for  compliance  with  the  requirements  of 
this  Rule,  notwithstanding  the  existence 
of  an  agreement  described  in  this 
paragraph. 

(7)  Withdrawal  of  Quotations 

If  an  NASD  Market  Participant  knows 
or  has  reason  to  believe  that  it  or  its 
Reporting  Agent  is  not  complying  with 
the  requirements  of  this  Rule,  the 
member  must  withdraw  its  quotations 
from  the  NASD  Alternative  Display 
Facility  until  such  time  that  the  member 
is  satisfied  that  its  order  information  is 
being  properly  recorded  and  reported. 

(cJnASD  Market  Participants  are 
required  to  specify  as  part  of  their 
NASD  Alternative  Display  Facility 
Workstation  Subscriber  Agreement  the 
method  and  terms  by  which  they  will 
comply  with  the  requirements  of  this 
Rule.  NASD  Regulation  staff  will  not 
approve  a  Market  Participant's 
Subscriber  Agreement  unless  the 
method  and  terms  provided  by  the 
Market  Participant  are  in  compliance 
with  this  Rule. 

(d)  Definitions 

(1)  "Customer  broker-dealer''  is  any 
broker-dealer  that  has.  or  seeks  to  have, 
an  ongoing  relationship  with  a  Market 
Participant,  including  an  ECN 
subscriber,  for  the  purposes  of  executing 
securities  transactions. 

(2)  "Direct  electronic  access"  means 
the  ability  to  deliver  an  order  for 
execution  directly  against  an  individual 
NASD  Market  Participant's  best  bid  and 
offer  subject  to  quote  and  order  access 
obligations,  as  defined  herein,  without 
the  need  for  voice  communication,  with 
the  equivalent  speed,  reliability, 
availability,  and  cost  (as  permissible 
under  the  federal  securities  laws,  the 
rules  and  regulations  thereunder,  and 
the  Rules  of  the  Association),  as  are 
made  available  to  the  NASD  Market 
Participant's  own  customer  broker- 
dealers  or  other  active  customers  or 
subscribers. 

(3)  "Indirect  electronic  access"  means 
the  ability  to  route  an  order  through 
customer  broker-dealers  of  an  NASD 
Market  Participant  that  are  not  affiliates 
of  the  NASD  Market  Participant,  for 
execution  against  the  NASD  Market 
Participant's  best  bid  and  offer  subject 
to  quote  and  order  access  obligations, 
wiOiout  the  need  for  voice 
communication,  with  equivalent  speed, 
reliability,  availability,  and  cost,  as  are 
made  available  to  the  Market 
Participant's  customer  broker-dealer 
providing  the  indirect  access  or  other 
active  customers  or  subscribers.  The 


39496 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Notices 


NASD  Maiicet  Participant's  customer 
broker-dealers  providing  indirect 
electronic  access  shall  remain 
responsible  for  all  orders  muted  through 
them  as  though  the  orders  were  the 
firms'  own  orders. 

(4)  "NASD  Market  Participanf  means 
(a)  an  NASD  Registered  Market 
Maker, (b)  an  ATS.  (c)  or  an  NASD 
Registered  ECN. 

15)  "Best  bid  and  offef  for  purposes 
of  this  Rule  includes  the  best-priced  buy 
and  sell  orders  of  an  NASD  Registered 
ECN. 

(6)  "Quote  and  Order  Access 
Obligations"  include  the  requirements 
under  this  Rule  and  the  firm  quote 
obligations  under  Rule  1 1  Acl-1  under 
the  Act,  the  standards  under  Rule 
llAcl-l(c)(5)(ii)(A)(2)  under  the  Act, 
Sections  301(b)(3)  through  (5)  of 
Regulation  ATS  and  other  order  access- 
related  reg\ilatory  requirements  for 
ATSs,  EQ^s  and  market  makers. 
Obligations  under  this  Rule  include 
proviHirg  the  ability  to  send  or  receive 
Trade-or-Move  messages,  identifiable  as 
such,  as  required  by  Rule  4613(d)  and 
providing  access  to  any  reserved  size 
orders  as  required  by  Rule  4623(c). 

(e)  Minimum  Performance  Standards 

(1)  Direct  electronic  access  provided 
by  a  Market  Participant  must  allow  the 
Market  Participant  the  technological 
ability  to  respond  to  an  order  in  two 
seconds  or  less.  The  two-second 
standard  shall  be  measured  from  the 
time  an  order  is  received  from  the 
broker-dealer  sending  the  order  to  the 
time  an  execution  report  or  notice  to 
decline  the  order  is  sent  from  the  Market 
Participant  to  the  broker-dealer  that 
sent  the  order.  With  respect  to  orders 
received  from  other  Market  Participants. 
Market  Participants  must  have  in  place 
a  system  that  can  accomplish 
turnaround  of  an  order  in  three  or  fewer 
seconds,  measured  from  the  time  an 
order  is  released  by  a  Market  Participant 
until  the  time  an  execution  report  is 
received  by  the  Market  Participant  that 
placed  the  order.  As  a  precondition  to 
becoming  a  registered  member  of  the 
NASD  Alternative  Display  Facility, 
Market  Participants  must  certify  to  the 
NASD  their  compliance  with  Uiis 
paragraph  based  on  reasonable 
forecasts  of  peak  volume  activity. 

(2)  In  the  event  that  a  Market 
Participant  experiences  three  (3) 
unexcused  system  outages  during  a 
period  of  five  (5)  business  days,  the 
Market  Participant  shall  be  suspended 
from  quoting  in  the  NASD  Alternative 
Display  Facility  in  all  issues  for  a  period 
of  twenty  (20)  business  days.  For  the 
purposes  of  this  paragraph,  a  "system 
outage"  shall  mean  an  inability  to  post 


quotations  in  the  NASD  Alternative 
Display  Facility  or  an  inability  to 
respond  to  orders. 

(3)  Officers  of  NASD  or  its 
subsidiaries  designated  by  the  Chief 
Executive  Officer  of  NASD  shall. 
pursuant  to  the  procedures  set  forth  in 
paragraph  (f)  below,  have  the  authority 
to  review  any  system  outage  to 
determine  whether  the  system  outage 
should  be  excused.  An  officer  may  deem 
a  system  outage  excused  upon  proof  by 
the  Market  Participant  that  the  system 
outage  resulted  from  circumstances  not 
within  the  control  of  the  Market 
Participant.  The  burden  shall  rest  with 
the  Market  Participant  to  demonstrate 
that  a  system  outage  should  be  excused. 

(4)  A  Market  Participant  may  contact 
NASD  Alternative  Display  Facility 
Operations  and  request  that  a  system 
outage  be  deemed  excused,  whether  or 
not  the  system  outage  resulted  from 
circumstances  within  the  control  of  the 
Market  Participant;  however,  if  NASD 
Alternative  Display  Facility  Operations 
becomes  aware  of  the  system  outage 
prior  to  the  Market  Participant's  request 
for  an  excused  system  outage,  NASD 
Alternative  Display  Facility  Operations 
may.  at  its  own  discretion,  deem  the 
system  outage  to  be  unexcused,  based 
on  the  specific  facts  and  circumstances 
surrounding  the  outage.  In  any  event,  a 
Market  Participant  shall  be  punted  no 
more  than  five  (5)  excused  system  ■ 
outages  within  30  calendar  days. 

(f)  Procedures  for  Reviewing  System 
Outages 

(1)  Any  Market  Participant  that  seeks 
to  have  a  system  outage  reviewed 
pursuant  to  paragraph  (e)(3)  hereof, 
shall  submit  a  written  request,  via 
facsimile  or  otherwise,  to  NASD 
Alternative  Display  Facility  Operations 
by  close  of  the  business  day  on  which 
the  system  outage  occurs,  or  the 
following  business  day  if  the  system 
outage  occurs  outside  of  normal  market 
hours. 

(2)  A  Market  Participant  that  seeks 
review  of  a  system  outage  shall  supply 
any  supporting  information  for  a 
determination  under  paragraph  (e)(3)  to 
the  NASD  staff  by  the  close  of  business 
on  the  day  following  the  system  outage. 

(3)  A  Market  Participant  that  seeks 
review  of  a  system  outage  shall  supply 
the  NASD  staff  with  any  information 
requested  to  make  a  determination 
pursuant  to  paragraph  (e)(3). 

(4)  An  officer  snail,  in  accordance 
with  paragraph  (e)(3),  make  a 
determination  whether  a  system  outage 
is  excused  by  the  close  of  business  on 
the  day  following  the  receipt  of 
information  supplied  pursuant  to 
paragraphs  (f)(2)  and  (f)(3). 


(5)  A  Market  Participant  may  appeal 
a  determination  made  under  paragraph 
(e)(3)  to  the  NASD  Alternative  Display 
Facility  Operations  Committee  in 
writing,  via  facsimile  or  otherwise,  by 
the  close  of  business  on  the  day  a 
determination  is  rendered  pursuant  to 
paragraph  (e)(3).  An  appeal  to  the 
Committee  shall  operate  as  a  stay  of  the 
determination  made  pursuant 
paragraph  (e)(3).  Once  a  written  appeal 
has  been  received,  the  Market 
Participant  may  submit  any  additional 
supporting  written  documentation,  via 
facsimile  or  otherwise,  up  until  the  time 
the  appeal  is  considered  by  the 
Committee.  The  Committee  shall  render 
a  determination  by  the  close  of  business 
following  the  day  a  notice  of  appeal  is 
received.  The  Committee's 
determination  shall  be  final  and 
binding. 
*        •        *  ■       *        • 

4600.  Trading  in  Nasdaq  Securities 

4610.  Registration  and  Other 
Requirements 

461 1 .  Registration  as  a  Market  Maker 

(a)  Quotations  and  quotation  sizes  in 
Nasdaq  securities  may  be  entered  into 
the  NASD  Alternative  Display  Facility 
only  by  a  Registered  Market  Maker  or 
other  entity  approved  by  NASD  to 
function  in  a  market-making  capacity. 

(b)  An  NASD  member  seeking 
registration  as  a  market  maker  shall  file 
an  application  with  NASD.  The 
application  shall  certify  the  member's 
good  standing  with  NASD  and  shall 
demonstrate  compliance  with  the  net 
capital  and  other  financial 
responsibility  provisions  of  the  Act.  It 
shall  be  sufficient  to  obtain  registration 
as  a  market  maker  for  a  member  to 
demonstrate  proof  that  it  is  a  registered 
Nasdaq  market  maker  in  good  standing. 
A  member's  registration  as  a  market 
maker  shall  become  effective  upon 
receipt  by  the  member  of  notice  of 
approval  of  registration  from  NASD. 

(c)  A  market  maker  may  become 
registered  in  an  issue  by  entering  a 
registration  request  via  an  NASD 
terminal  or  other  NASD  approved 
electronic  interface  with  NASD's 
systems  or  by  contacting  NASD 
Alternative  Display  Facility  Operations. 
If  the  requirements  of  paragraph  (b) 
above  are  satisfied,  registration  shall 
become  effective  on  the  day  the 
registration  request  is  entered.  It  shall  be 
sufficient  to  obtain  registration  in  an 
issue  for  a  member  to  demonstrate  proof 
that  it  is  currently  registered  in  that 
issue  as  a  i^asdaq  market  maker  and  is 
in  good  standing. 

fd)  A  market  maker's  registration  in 
an  issue  shall  be  terminated  if  the 
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market  maker  fails  to  enter  quotations 
in  the  issue  within  five  (5)  business  days 
after  the  market  maker's  registration  in 
the  issue  becomes  effective. 

Selected  NASD  Notices  to  Members: 
93-24,  94-68.  94-83. 

4612.  Reserved 

4613.  Character  of  Quotations 

(a)  Two-Sided  Quotations 

(1)  For  each  Nasdaq  security  for 
which  a  member  is  a  Registered  Market 
Maker,  the  member  shall  be  willing  to 
buy  and  sell  such  security  for  its  own 
account  on  a  continuous  basis  and  shall 
enter  and  maintain  two-sided 
quotations  through  the  NASD 
Alternative  Display  Facility,  subject  to 
the  procedures  for  excused  withdrawal 
set  forth  in  Rule  4619. 

(A)  A  Registered  Market  Maker  in  a 
security  listed  on  Nasdaq  must  display 
a  quotation  size  for  at  least  one  normal 
unit  of  trading  (or  a  larger  multiple 
thereof)  when  it  is  not  displaying  a  limit 
order  in  compliance  with  SEC  Rule 

1  lAcl-4,  provided,  however,  that  a 
Registered  Market  Maker  may  augment 
its  displayed  quotation  size  to  display 
limit  orders  priced  at  the  market 
maker's  quotation. 

(B)  Minimum  Price  Variation  for 
Decimal-based  Quotations 

The  minimum  quotation  increment 
for  securities  authorized  for  decimal 
pricing  as  part  of  the  SEC-approved 
Decimals  Implementation  Plan  for  the 
Equities  and  Options  Markets  shall  be 
$0.01.  Quotations  failing  to  meet  this 
^andard  shall  be  rejected. 

(b)  Firm  Quotations 

(1)  A  Registered  Market  Maker  that 
receives  an  offer  to  buy  or  sell  from 
another  NASD  member  shall  execute  a 
transaction  for  at  least  a  normal  unit  of 
trading  at  its  displayed  quotations  as 
disseminated  through  the  NASD 
Alternative  Display  Facility  at  the  time 
of  receipt  of  any  such  offer.  If  a 
Registered  Market  Maker  displays  a 
quotation  for  a  size  greater  than  a 
normal  unit  of  trading,  it  shall,  upon 
receipt  of  an  offer  to  buy  or  sell  from 
another  NASD  member,  execute  a 
transaction  at  least  at  the  size 
displayed. 

(2)  If  a  Registered  Market  Maker,  upon 
receipt  of  an  offer  to  buy  or  sell  from 
another  NASD  member  in  any  amount 
that  is  at  least  one  normal  unit  of 
trading  greater  than  its  published 
quotation  size  as  disseminated  through 
tiie  NASD  Alternative  Display  Facility  at 
the  time  of  receipt  of  any  such  offer, 
executes  a  transaction  in  an  amount  of 
shares  less  than  the  size  of  the  offer, 
then  such  Registered  Market  Maker 


shall,  immediately  after  such  execution, 
display  a  revised  quotation  at  a  price 
that  is  inferior  to  its  previous  published 
quotation.  The  failure  of  a  Registered 
Market  Maker  to  execute  the  offer  in  an 
amount  greater  than  its  published 
quotation  size  shall  not  constitute  a 
violation  of  subparagraph  (b)(1)  of  this 
rule. 

(c)  Quotations  Reasonably  Related  to 
the  Market 

A  Registered  Market  Maker  shall  enter 
and  maintain  quotations  that  are 
reasonably  related  to  the  prevailing 
market.  In  the  event  it  appears  that  a 
Registered  Market  Maker's  quotations 
are  no  longer  reasonably  related  to  the 
prevailing  market,  NASD  may  require 
the  market  maker  to  re-enter  its 
quotations.  If  a  Registered  Market  Maker 
whose  quotations  are  no  longer 
reasonably  related  to  the  prevailing 
market  fails  to  re-enter  its  quotations, 
NASD  may  suspend  the  market  maker's 
quotations  in  one  or  all  securities. 

(1)  In  the  event  that  a  Registered 
Market  Maker's  ability  to  enter  or 
update  quotations  is  impaired,  the 
Registered  Market  Maker  shall 
immediately  contact  NASD  Alternative 
Display  Facility  Operations  to  request 
the  withdrawal  of  its  quotations. 

(2)  In  the  event  that  a  Registered 
Market  Maker's  ability  to  enter  or 
update  quotations  is  impaired  and  the 
Registered  Market  Maker  elects  to 
continue  to  participate  through  the 
NASD  Alternative  Display  Facility,  the 
Registered  Market  shall  execute  an  offer 
to  buy  or  sell  received  from  another 
NASD  member  at  its  quotations  as 
disseminated  through  the  NASD 
Alternative  Display  Facility. 

(d)  Locked  and  Crossed  Markets 

(1)  A  Registered  Market  Maker  shall 
not,  except  under  extraordinary 
circumstances,  enter  or  maintain 
quotations  through  the  NASD 
Alternative  Display  Facility  during 
normal  business  hours  if: 

(A)  the  bid  quotation  entered  is  equal 
to  ("lock")  or  greater  than  ("cross")  the 
asked  quotation  of  another  market 
maker  entering  quotations  in  the  same 
security:  or 

(B)  the  asked  quotation  is  equal  to 
("lock")  or  less  than  ("cross")  the  bid 
quotation  of  another  market  maker 
entering  quotations  in  the  same  security. 

(2)  Obligations  Regarding  Locked/ 
Crossed  Market  Conditions  Prior  to 
Market  Opening 

(A)  Locked/Crossed  Market  Prior  to 
9:20  a.m. — For  locks/crosses  that  occur 
prior  to  9:20  a.m.  Eastern  Time,  a 
Registered  Market  Maker  that  is  a  party 
to  a  lock/cross  because  the  Registered 


Market  Maker  either  has  entered  a  bid 
(ask)  quotation  that  locks/crosses 
another  market  maker's  quotation(s)  or 
has  had  its  quotation(s)  locked/crossed 
by  another  market  maker  ("party  to  a 
lock/cross")  may,  beginning  at  9:20  a.m. 
Eastern  Time,  send  a  message,  making 
use  of  direct  electronic  access  in 
accordance  with  Rule  4300.  of  any  size, 
that  is  at  the  receiving  market  maker's 
quoted  price  ("Trade-or-Move 
Message").  Any  Registered  Market 
Maker  that  receives  a  Trade-or-Move 
Message  at  or  after  9:20  a.m.  Eastern 
Time,  and  that  is  a  party  to  a  lock/cross, 
must  within  30  seconds  of  receiving 
such  message  either:  Fill  the  incoming 
Trade-or-Move  Message  for  the  full  size 
of  the  message;  or  move  its  bid  down 
(offer  up)  by  a  quotation  increment  that 
unlocks/uncrosses  the  market. 

(B)  Locked/Crossed  Market  Between 
9:20  and  9:29:59  a.m.— If  a  Registered 
Market  Maker  locks  or  crosses  the 
market  between  9:20  and  9:29:59  a.m. 
Eastern  Time,  the  Registered  Market 
Maker  must  immediately  send,  making 
use  of  direct  electronic  access  in 
accordance  with  Rule  4300,  to  the 
market  maker  whose  quotes  it  is  locking 
or  crossing  a  Trade-or-Move  message 
that  is  at  the  receiving  market  maker's 
quoted  price  and  that  is  for  at  least 
5,000  shares  (in  instances  where  there 
are  multiple  market  makers  to  a  lock/ 
cross,  the  locking/crossing  market 
maker  must  send  a  message  to  each 
party  to  the  lock/cross  and  the  aggregate 
size  of  all  such  messages  must  be  at 
least  5,000  shares);  provided,  however, 
that  if  a  market  participant  is 
representing  an  agency  order,  the 
market  participant  shall  be  required  to 
send  a  Trade-or-Move  Message(s)  in  an 
amount  equal  to  the  agency  order,  even 
if  that  order  is  less  than  5,000  shares.  A 
Registered  Market  Maker  that  receives  a 
Trade-or-Move  Message  during  this 
period  and  that  is  a  party  to  a  lock/ 
cross,  must  within  30  seconds  of 
receiving  such  message  either:  fill  the 
incoming  Trade-or-Move  Message  for 
the  full  size  of  the  message;  or  move  its 
bid  down  (offer  up)  by  a  quotation 
increment  that  unlocks/uncrosses  the 
market. 

(C)  A  Registered  Market  Maker  that 
sends  a  Trade-or-Move  Message 
pursuant  to  of  this  rule  must  append  to 
the  message  a  symbol  indicating  that  it 
is  a  Trade-or-Move  Message. 

(D)  For  the  purposes  of  this  rule 
"agency  ordef  shall  mean  an  ordeifs) 
that  is  for  the  benefit  of  the  account  of 
a  natural  person  executing  securities 
transactions  with  or  through  or 
receiving  investment  banking  services 
from  a  broker/dealer,  or  for  the  benefit 
of  an  "institutional  account"  as  defined 
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in  NASD  Rule  3110.  An  agency  order 
shall  not  include  an  order(s)  that  is  for 
the  benefit  of  a  market  maker  in  the 
security  at  issue,  but  shall  include  an 
ordeiis)  that  is  for  the  benefit  of  a 
broker/dealer  that  is  not  a  market  maker 
in  the  security  at  issue. 

(3)  A  Registered  Market  Maker ,  prior 
to  entering  a  quotation  that  locks  or 
crosses  another  quotation,  must  make 
reasonable  efforts  to  avoid  such  locked 
or  crossed  market  by  executing 
transactions  with  all  market  makers 
whose  quotations  would  be  locked  or 
crossed.  Reasonable  efforts  shall  include 
making  use  of  direct  electronic  access  in 
accordance  with  Rule  4300.  Pursuant  to 
the  provisions  ofparagFoph  (b)  of  this 
Rule,  a  Registered  Market  Maker  whose 
quotations  are  causing  a  locked  or 
crossed  market  is  required  to  execute 
transactions  at  its  quotations  as 
displayed  through  the  NASD  Alternative 
Display  Facility  at  the  time  of  receipt  of 
any  order. 

(4)  For  purposes  of  this  Rule  4613(d). 
the  term  "Registered  Market  Makef 
shall  include: 

(A)  Any  NASD  member  that  enters 
into  an  ECN,  as  that  term  is  defined  in 
SEC  Rule  1  lAcl-l(a)(8).  a  order  that  is 
displayed  through  the  NASD  Alternative 
Display  Facility: 

(B)  Any  NASD  member  that  operates 
the  ECN  when  the  order  being  displayed 
has  been  entered  by  a  person  or  entity 
that  is  not  an  NASD  member; 

(C)  Any  NASD  tnember  that  enters 
into  an  ATS,  as  that  term  is  defined  in 
SEC  Regulation  ATS.  a  priced  order  that 
is  displayed  through  the  NASD 
Alternative  Display  Facility;  and 

(D)  Any  NASD  member  that  operates 
the  ATS  when  the  priced  order  being 
displayed  has  been  entered  by  a  person 
or  entity  that  is  not  an  NASD  member. 

(e)  Other  Quotation  Obligations 

(1)  Members  that  display  priced 
quotations  on  a  real-time  basis  for 
Nasdaq  securities  in  two  or  more  market 
centers  that  permit  quotation  updates 
on  a  real-time  basis  must  display  the 
same  priced  quotations  for  the  security 
in  each  marhst  center. 

(2)  A  member  that  is  registered  as  a 
market  maker  in  a  Nasdaq  security  shall 
be  obligated  to  have  available  in  close 
proximity  to  the  NASD  Alternative 
Display  Facility  terminal  at  which  it 
makes  a  market  in  a  Nasdaq  security  a 
quotation  service  that  disseminates  the 
bid  price  and  offer  price  then  being 
furnished  by  or  on  behalf  of  national 
securities  exchanges  and  other  market 
makers  trading  and  quoting  that  Nasdaq 
security.  Selected  NASD  Notices  to 
Members:  91-37,  93-2,  93-43.  99-61. 


IM-4613.  Autoquote  Policy 

(a)  General  Prohibition^-NASD  bans 
the  automated  update  of  quotations  by 
market  makers  through  the  NASD 
Alternative  Display  Facility.  Except  as 
provided  below,  this  policy  prohibits 
systems  known  as  "autoquote"  systems 
from  effecting  automated  quote  updates 
or  tracking  of  inside  quotations  through 
the  NASD  Alternative  Display  Facility. 
This  ban  is  necessary  to  offset  the 
negative  impact  on  the  capacity  and 
operation  of  the  NASD  Alternative 
Display  Facility  caused  by  certain 
autoquote  techniques  that  track  changes 
to  the  inside  quotation  and 
automatically  react  by  generating 
another  quote  to  keep  the  market 
maker's  quote  away  from  the  best 
market. 

(b)  Exceptions  to  the  General 
Prohibition — Automated  updating  of 
quotations  is  permitted  when:  (1)  The 
update  is  in  response  to  an  execution  in 
the  security  by  that  firm  (such  as 
execution  of  an  order  that  partially  fills 
a  market  maker's  quotation  size),  and  is 
in  compliance  with  Rule  4613(b)(2);  (2) 
it  requires  a  physical  entry  (such  as  a 
manual  entry  to  the  market  maker's 
internal  system  which  then 
automatically  forwards  the  update  to 
Nasdaq);  or  (3)  the  update  is  to  reflect 
the  receipt,  execution,  or  cancellation  of 
a  customer  limit  order.  Elected  NASD 
Notices  to  Members:  99-61. 

4614.  Reserved 

4615.  Reserved 

4616.  Reserved 

461 7.  Normal  Business  Hours 

A  Registered  Market  Maker  shall  be 
open  for  business  as  of  9:30  a.m. 
Eastern  Time  and  sh(jl  close  no  earlier 
than  4  p.m.  Eastern  Time.  An  NASD 
Registered  Market  Maker  may  remain 
open  for  business  on  a  voluntary  basis 
for  any  period  of  time  between  4  p.m. 
Eastern  time  and  6:30  p.m.  Eastern 
Time.  Registered  Market  Makers  whose 
quotes  are  open  after  4  p.m.  Eastern 
Time  shall  be  obligated  to  comply,  while 
their  quotes  are  open,  with  all  NASD 
Rules  that  are  not  by  their  express 
terms,  or  by  an  official  interpretation  of 
NASD,  inapplicable  to  any  part  of  the  4 
p.m.  to  6:30  p.m.  Eastern  Time  period. 

4618.  Reserved 

4619.  Withdrawal  of  Quotations  and 
Passive  Market  Making 

(a)  A  Registered  Market  Maker  that 
wishes  to  withdraw  quotations  in  a 
security  or  have  its  quotations  identified 
as  the  quotations  of  a  passive  market 
maker  shall  contact  NASD  Alternative 
Display  Facility  Operations  to  obtain 


excused  withdrawal  status  prior  to 
withdrawing  its  quotations  or 
identification  as  a  passive  market 
maker.  Withdrawals  of  quotations  or 
identifications  of  quotations  as  those  of 
a  passive  market  maker  shall  be  granted 
by  NASD  Alternative  Display  Facility 
Operations  only  upon  satisfying  one  of 
the  conditions  specified  in  this  Rule. 

(b)  Excused  withdrawal  status  based 
on  circumstances  beyond  the  market 
maker's  control  may  be  granted  for  up 
to  five  (5)  business  days,  unless 
extended  by  NASD  Alternative  Display 
Facility  Operations.  Excused  withdrawal 
status  based  on  demonstrated  legal  or 
regulatory  requirements,  supported  by 
appropriate  documentation  and 
accompanied  by  a  representation  that 
the  condition  necessitating  the 
withdrawal  of  quotations  is  not 
permanent  in  nature,  may,  upon 
notification,  be  granted  for  not  more 
than  sixty  (60)  days  (unless  such  request 
is  required  to  be  made  pursuant  to 
paragraph  (d)  below).  Excused 
withdrawal  status  based  on  religious 
holidays  may  be  granted  only  if  notice 
is  received  by  NASD  one  business  day 
in  advance  and  is  approved  by  NASD. 
Excused  withdrawal  status  based  on 
vacation  may  be  granted  only  if: 

(1)  The  request  for  withdrawal  is 
received  by  NASD  one  business  day  in 
advance,  and  is  approved  by  NASD; 

(2)  The  request  includes  a  list  of  the 
securities  for  which  withdrawal  is 
requested;  and 

fc)  Excused  withdrawal  status  may  be 
granted  to  a  Registered  Market  Maker 
that  has  withdrawn  from  an  issue  prior 
to  the  public  announcement  of  a  merger 
or  acquisition  and  wishes  to  re-register 
in  the  issue  pursuant  to  the  same-day 
registration  procedures  contained  in 
Rule  4611,  above,  provided  the 
Registered  Market  Maker  has  remained 
registered  in  one  of  the  affected  issues. 
The  withdrawal  of  quotations  because  of 
pending  news,  a  sudden  influx  of  orders 
or  price  changes,  or  to  effect 
transactions  with  competitors  shall  not 
constitute  acceptable  reasons  for 
granting  excused  withdrawal  status;  or 

(d)  Excused  withdrawal  status  may  be 
granted  to  a  member  that  experiences  a 
documented  problem  or  failure 
impacting  the  operation  or  utilization  of 
any  automated  system  operated  by  or  on 
behalf  of  the  firm  (chronic  system 
failures  within  the  control  of  the 
member  will  not  constitute  a  problem  or 
failure  impacting  a  firm 's  automated 
system). 

(e)  Excused  withdrawal  status  may  be 
granted  to  a  Registered  Market  Maker 
that  fails  to  maintain  a  clearing 
arrangement  with  a  registered  clearing 
agency  or  with  a  member  of  such  an 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Notices 


39499 


agency,  thereby  terminating  its 
registration  as  a  Registered  Market 
Maker;  provided  however,  that  if  NASD 
finds  that  the  Registered  Market  Maker's 
failure  to  maintain  a  clearing 
arrangement  is  voluntary,  the 
withdrawal  of  quotations  will  be 
considered  voluntary  and  unexcused 
pursuant  to  Rule  4620. 

(f)  Excused  withdrawal  status  or 
passive  market  maker  status  may  be 
granted  to  a  Registered  Market  Maker 
that  is  a  distribution  participant  (or,  in 
the  case  of  excused  withdrawal  status, 
an  affiliated  purchaser)  in  order  to 
comply  with  SEC  Rules  101,  103,  or  104 
under  the  Act  on  the  following 
conditions: 

(1)  A  member  acting  as  a  manager  (or 
in  a  similar  capacity)  of  a  distribution 
of  a  security  that  is  a  subject  security  or 
reference  security  under  Rule  101  and 
any  member  that  is  a  distribution 
participant  or  an  affiliated  purchaser  in 
such  a  distribution  that  does  not  have 

a  manager  shall  provide  written  notice 
to  NASD  Alternative  Display  Facility 
Operations  and  the  Market  Regulation 
Department  of  NASD  Regulation,  Inc. 
no  later  than  the  business  day  prior  to 
the  first  entire  trading  session  of  the 
one-day  or  five-day  restricted  period 
under  SEC  Rule  101,  unless  later 
notification  is  necessary  under  the 
specific  circumstances. 

(A)  The  notice  required  by 
subparagraph  (f)(1)  of  this  Rule  shall  be 
provided  by  submitting  a  completed 
Underwriting  Activity  Report  that 
includes  a  request  on  behalf  of  each 
market  maker  that  is  a  distribution 
participant  or  an  affiliated  purchaser  to 
withdraw  the  market  maker's 
quotations,  or  that  includes  a  request  on 
behalf  of  each  market  maker  that  is  a 
distribution  participant  (or  an  affiliated 
purchaser  of  a  distribution  participant) 
that  its  quotations  be  identified  as  those 
of  a  passive  market  maker  and  includes 
the  contemplated  date  and  time  of  the 
commencement  of  the  restricted  period. 
j  (B)  The  managing  underwriter  shall 
advise  each  Registered  Market  Maker 
that  it  has  been  identified  as  a 
distribution  participant  or  an  affiliated 
purchaser  to  NASD  Alternative  Display 
Facility  Operations  and  that  its 
quotations  will  be  automatically 
withdrawn  or  identified  as  passive 
market  maker  quotations,  unless  a 
market  maker  that  is  a  distribution 
participant  (or  an  affiliated  purchaser  of 
a  distribution  participant)  notifies 
NASD  Alternative  Display  Facility 
Operations  as  required  by  subparagraph 
(f)(2).  below. 

(2)  A  Registered  Market  Maker  that 
has  been  identified  to  NASD  Alternative 
Display  Facility  Operations  as  a 


distribution  participant  (or  an  affiliated 
purchaser  of  a  distribution  participant) 
shall  promptly  notify  NASD  Alternative 
Display  Facility  Operations  and  the 
manager  of  its  intention  not  to 
participate  in  the  prospective 
distribution  or  not  to  act  as  a  passive 
market  maker  in  order  to  avoid  having 
its  quotations  withdrawn  or  identified  as 
the  quotations  of  a  passive  market 
maker. 

(3)  If  a  Registered  Market  Maker  that 
is  a  distribution  participant  withdraws 
its  quotations  in  a  Nasdaq  security  in 
order  to  comply  with  the  net  purchases 
limitation  of  SEC  Rule  103  or  with  any 
other  provision  of  SEC  Rules  101.  103, 
or  104  and  promptly  notifies  NASD 
Alternative  Display  Facility  Operations 
of  its  action,  the  withdrawal  shall  be 
deemed  an  excused  withdrawal. 
Nothing  in  this  subparagraph  shall 
prohibit  NASD  from  taking  such  action 
as  is  necessary  under  the  circumstances 
against  a  member  and  its  associated 
persons  for  failure  to  contact  NASD 
Alternative  Display  Facility  Operations 
to  obtain  an  excused  withdrawal  as 
required  by  subparagraphs  (a)  of  this 
Rule. 

(4)  The  quotations  of  a  passive  market 
maker  shcUl  be  identified  on  NASD 
Alternative  Display  Facility  Data 
Systems  as  those  of  a  passive  market 
maker. 

(5)  A  member  acting  as  a  manager  (or 
in  a  similar  capacity)  of  a  distribution 
subject  to  subparagraph  (f)(1)  of  this 
Rule  shall  submit  a  request  to  NASD 
Alternative  Display  Facility  Operations 
and  the  Market  Regulation  Department 
of  NASD  Regulation,  Inc.  to  rescind  the 
excused  withdrawal  status  or  passive 
market  making  status  of  distribution 
participants  and  affiliated  purchasers, 
which  request  shall  include  the  date 
and  time  of  the  pricing  of  the  offering, 
the  offering  price,  and  the  time  the 
offering  terminated,  and,  if  not  in 
writing,  shall  be  confirmed  in  writing  no 
later  than  the  close  of  business  the  day 
the  offering  terminates.  The  request 
referenced  in  this  subparagraph  may  be 
submitted  on  the  Underwriting  Activity 
Report. 

(g)  The  NASD  Alternative  Display 
Facility  Operations  Review  Committee 
shall  have  jurisdiction  over  proceedings 
brought  by  market  makers  seeking 
review  of  a  denial  of  an  excused 
withdrawal  pursuant  to  this  Rule,  or  the 
conditions  imposed  on  their  reentry. 
Selected  NASD  Notices  to  Members:  88- 
69,  89-15,  93-29,  93-41. 

4620.  Voluntary  Termination  of 
Registration 

A  Registered  Market  Maker  may 
voluntarily  terminate  its  registration  in 


a  security  by  (1)  withdrawing  its 
quotations  from  the  NASD  Alternative 
Display  Facility  and  not  re-entering  its 
quotations  for  five  (5)  minutes  or  (2) 
failing  to  re-enter  quotations  within 
thirty  (30)  minutes  of  the  end  of  a 
trading  halt.  A  Registered  Market  Maker 
that  voluntarily  terminates  its 
registration  in  a  security  may  not  re- 
register as  a  market  maker  in  that 
security  for  twenty  (20)  business  days, 
absent  an  excused  withdrawal  specified 
in  Rule  4619.  Withdrawal  from 
participation  as  a  Registered  Market 
Maker  in  the  NASD  Alternative  Display 
Facility  shall  constitute  termination  of 
registration  as  a  market  maker  in  that 
security  for  purposes  of  this  Rule; 
provided,  however,  that  a  Registered 
Market  Maker  that  fails  to  maintain  a 
clearing  arrangement  with  a  registered 
clearing  agency  or  with  a  member  of 
such  an  agency  and  thereby  terminates 
its  registration  as  a  market  maker  in 
Nasdaq  securities  may  register  as  a 
market  maker  at  any  time  after  a 
clearing  arrangement  has  been 
reestablished. 

4621.  Suspension  and  Termination  of 
Quotations  by  NASD  Action 

NASD  may.  pursuant  to  the 
procedures  set  forth  in  the  Rule  9000 
Series,  suspend,  condition,  limit, 
prohibit  or  terminate  a  Registered 
Market  Maker's  authority  to  enter 
quotations  in  one  or  more  authorized 
securities  for  violations  of  applicable 
requirements  or  prohibitions. 

4622.  Termination  of  NASD  Alternative 
Display  Facility  Data  System  Service 

NASD  may.  upon  notice,  terminate 
NASD  Alternative  Display  Facility  Data 
System  service  in  the  event  that  a 
Registered  Market  Maker  fails  to  qualify 
under  specified  standards  of  eligibility 
or  fails  to  pay  promptly  for  services 
rendered  by  NASD.  Selected  NASD 
Notices  to  Members:  88-43. 

4623.  Alternative  Trading  Systems 

(a)  NASD  may  provide  a  means  to 
permit  alternative  trading  systems 
("ATSs"),  as  such  term  is  defined  in 
Regulation  ATS,  and  electronic 
communications  networks  ("ECNs").  as 
such  term  is  defined  in  SEC  Rule 
llAcl-l(a)(8),  to  comply  with  the 
display  requirements  of  SEC  Rule 
301(b)(3)  and  the  terms  of  the  ECN 
display  alternative  provided  for  in  SEC 
Rule  1  lAcl-l(c)(5)(ii)(A)  and  (B)  ("ECN 
display  alternatives' ).  NASD  will  not 
facilitate  compliance  with  access 
requirements,  which  are  the 
responsibility  of  Market  Participants 
under  Rule  4300. 
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(b)  An  ATS  or  ECN  that  seeks  to  use 
the  NASD-provided  means  to  comply 
vrith  SEC  Rule  301(b)(3).  the  ECN 
display  alternatives  shall: 

(1)  Demonstrate  to  NASD  that  it  is  in 
compliance  with  Regulation  ATS  or  that 
it  qualifies  as  an  EQ^  meeting  the 
definition  in  the  SEC  Rule; 

(2)  Be  registered  as  an  NASD  member; 

(3)  Enter  into  and  comply  with  the 
terms  of  an  NASD  Alternative  Display 
Facility  Workstation  Subscriber 
Agreement,  as  amended  for  ATSs  and 
ECNs; 

(4)  Agree  to  provide  for  NASD's 
dissemination  in  the  quotation  data 
made  available  to  quotation  vendors  the 
prices  and  sizes  of  NASD  Registered 
Market  Maker  orders  (and  orders  from 
other  subscribers  of  the  ATS  or  ECN^  if 
the  ATS  or  ECN  so  chooses  or  is 
required  by  SEC  Rule  301(b)(3)  to 
display  a  subscriber's  order  in  the 
NASD  Alternative  Display  Facility),  at 
the  highest  buy  price  and  the  lowest  sell 
price  for  each  Nasdaq  security  entered 
in  and  widely  disseminated  by  the  ATS 
or  ECN;  and  prior  to  entering  such 
prices  and  sizes,  register  with  NASD 
Alternative  Display  Facility  Operations 
as  an  ATS  or  ECN;  and 

(5)  Comply  with  Rule  4300. 

(c)  When  an  NASD  member  attempts 
to  access  electronically  an  ATS  or  ECN- 
displayed  order  by  sending  an  order 
that  is  larger  than  the  ATS's  orECN's 
Nasdaq-displayed  size  and  the  ATS  or 
ECN  is  displaying  the  order  on  a 
reserved  size  basis,  the  NASD  member 
that  operates  the  ATS  or  ECN  shall 
execute  such  delivered  order: 

(1)  Up  to  the  size  of  the  delivered 
order,  if  the  ATS  or  ECN  order 
(including  the  reserved  size  and 
displayed  portions)  is  the  same  size  or 
larger  than  the  NASD-delivered  order; 
or 

(2)  Up  to  the  size  of  the  ATS  or  ECN 
order  (including  the  reserved  size  and 
displayed  portions),  if  the  delivered 
order  is  the  same  size  or  larger  than  the 
ATS  or  ECN  order  (including  the 
reserved  size  and  displayed  portions). 

No  ATS  or  ECN  operating  through  the 
NASD  Alternative  Display  Facility 
pursuant  to  this  Rule  is  permitted  to 
provide  a  reserved-size  function  unless 
the  size  of  the  order  displayed  through 
the  NASD  Alternative  Display  Facility  is 
100  shares  or  greater.  For  purposes  of 
this  Rule,  the  term  "reserved  size"  shall 
mean  that  a  customer  entering  an  order 
into  an  ATS  or  ECN  has  authorized  the 
ATS  or  ECN  to  display  publicly  part  of 
the  full  size  of  the  customer's  order  with 
the  remainder  held  in  reserve  on  an 
undisplayed  basis  to  be  displayed  in 
whole  or  in  part  as  the  displayed  part 
is  executed. 


4624.  Reserved 

4625.  Regulatory  Cooperation 

(a)  The  NASD  may  enter  into 
agreements  with  other  self-regulatory 
organizations,  markets,  associations 
and  other  entities  that  provide  for  the 
exchange  of  information  and  other 
forms  of  mutual  assistance  for 
regulatory  purposes. 

(b)  No  member  or  associated  person 
shall  refuse  a  request  to  appear  and 
testify  before,  or  provide  documents  or 
other  information  to,  another  self- 
regulatory  organization,  market, 
association  or  other  entity  with  which 
NASD  has  entered  into  an  agreement 
pursuant  to  paragraph  (a)  of  this  Rule, 
provided  that  the  request  is  made  in 
cormection  with  an  investigation  or 
proceeding  covered  by  the  agreement 
with  NASD.  The  requirements  of  this 
paragraph  (b)  shall  apply  irrespective  of 
whether  the  NASD  has  initiated  its  own 
investigation  or  proceeding. 

(c)  Whenever  a  member  or  associated 
person  responds  to  a  request  pursuant 
to  this  Rule,  the  member  or  associated 
person  shall  have  all  the  same  rights 
and  obligations  that  would  be  accorded 
if  the  request  had  been  made  pursuant 
to  Rule  8210. 

4630.  Reporting  Transactions  in 
Securities  Listed  on  Nasdaq 

4631.  Reserved 

4632.  Reserved 

4633.  Transactions  Reported  by 
Members 

(a)  General 

(1)  This  Rule  governs  the  reporting  of 
trades  through  the  NASD's  Trade 
Reporting  and  Comparison  Service 
("TRACS")  in  Nasdaq  securities  effected 
otherwise  than  on  an  exchange. 
Members  must  report  through  TRACS 
trades  in  eligible  securities  effected 
otherwise  than  on  an  exchange 
whenever  they  do  not  report  such 
transactions  to  a  national  securities 
exchange  or  another  self-regulatory 
organization. 

(2)  All  times  referenced  in  this  Rule 
are  Eastern  time. 

(3)  For  Purposes  of  this  Rule,  the  term 
"Reporting  NASD  Member''  or 
"Reporting  Member"  shall  mean  an 
NASD  member  with  the  trade  reporting 
obligation  as  set  forth  in  Rule  4633(d). 

(4)  For  purposes  of  this  Rule,  the  term 
"Non-Reporting  NASD  Member"  or 
"Non-Reporting  Member''  shall  mean 
the  contra  side  of  a  trade  reported  by  a 
Reporting  Member. 

(5)  For  purposes  of  this  Rule,  the  term 
"normal  market  hours"  means  from 
9:30  a.m.  to  4  p.m. 


(6)  Times  in  trade  reports  shall  be 
expressed  in  hours,  minutes,  and 
seconds  according  to  the  24  hour  clock 
(e.g.,  a  trade  executed  at  1 .30:45  p.m. 
Eastern  Time  shall  be  reported  as 
executed  at  13:30:45).  All  times 
referenced  in  this  Rule  are  Eastern 
Time. 

(7)  Participation  in  the  trade  reporting 
function  of  TRACS  is  mandatory  for  all 
members  that  have  trade  reporting 
obligations  under  this  Rule. 
Participation  in  the  trade  reporting 
function  of  TRACS  is  conditioned  upon 

(a)  execution  of,  and  continuing 
compliance  with,  a  TRACS  trade 
reporting  Participant  Application 
Agreement  and  (b)  maintenance  of  the 
physical  security  of  the  equipment  on 
the  premises  of  the  member  to  prevent 
unauthorized  entry  of  information  into 
the  trade  reporting  function  of  TRACS. 

(b)  Normal  Market  Hours 

Reporting  NASD  Members  shall 
transmit  last  sale  reports  in  Nasdaq 
securities  effected  otherwise  than  on  an 
exchange  to  TRACS  within  90  seconds 
after  execution.  Transactions  not 
reported  within  90  seconds  after 
execution  shall  be  designated  as  late 
and  such  trade  reports  must  include  the 
time  of  execution. 

(c)  Outside  Normal  Market  Hours 

Transactions  in  Nasdaq  securities 
effected  otherwise  than  on  an  exchange 
outside  normal  market  hours  shall  be 
reported  by  members  to  TRACS  as  set 
out  below. 

(1)  For  transactions  effected  otherwise 
than  on  an  exchange  between  the  hours 
of  8  a.m.  and  9:30  a.m.  and  4  pjn.  and 
6:30  p.m. 

(A)  A  Reporting  NASD  Member  shall 
transmit  last  sale  reports  to  TRACS 
within  90  seconds  ^er  execution.  Such 
last  sale  reports  shall  be  designated  as 
".T"  trades  to  denote  their  execution 
outside  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  must  include  the  time  of 
execution  on  the  trade  report. 

(2)  For  transactions  effected  otherwise 
than  on  an  exchange  between  the  hours 
of  midnight  and  8  a.m. 

(A)  A  Reporting  NASD  Member  shall 
transmit  last  sale  reports  to  TRACS 
between  8  a.m.  and  9:30  a.m.  on  trade 
date.  Such  last  sale  reports  shall  be 
designated  as  ".T"  trades,  to  denote 
their  execution  outside  normal  market 
hours,  and  must  include  the  time  of 
execution. 

(3)  For  securities  transactions  effected 
otherwise  than  on  an  exchange  between 
the  hours  of  6:30  p.m.  and  12  p.m. 

(A)  A  Reporting  NASD  Member  shall 
transmit  last  sale  reports  to  TRACS  on 
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the  next  business  day  (T+1)  between  8 
a.m.  and  6:30  p.m.  Such  last  sale 
reports  shall  be  designated  "as/of 
trades,  to  denote  their  execution  on  a 
prior  day,  and  must  include  the  time  of 
execution. 

(d)  Determining  Which  Party  Reports  a 
Transaction 

(1)  For  transactions  between  two 
Registered  Market  Makers  or  Registered 
ECNs,  the  Registered  Market  Maker  or 
ECN  representing  the  sell  side  shall 
report  the  transaction. 

(2)  For  transactions  between  a 
Registered  Market  Maker  or  Registered 
ECN  and  a  Non-Registered  Member,  the 
Registered  Market  Maker  or  ECN  shall 
report  the  transaction. 

(3)  For  transactionis  between  two  Non- 
Registered  Members,  the  Non-Registered 
Member  representing  the  sell  side  shall 
report  the  transaction. 

(4)  For  transactions  between  a 
member  and  a  customer,  the  member 
shall  report  the  transaction. 

(5)  For  transactions  between  a 
member  and  a  broker-dealer  that  is  not 
a  member  of  NASD,  the  member  shall 
report  the  transaction. 

(6)  For  all  transactions  between  an 
NASD  member  and  an  NASD  member 
that  is  also  a  member  of  Nasdaq  or 
another  national  securities  exchange, 
where  the  reporting  party  has  a  choice 
of  reporting  venues  and  chooses  not  to 
report  to  Nasdaq  or  another  national 
securities  exchange,  the  reporting  party 
described  in  (1)  through  (5)  above  shall 
report  the  transaction  to  the  NASD. 

(e)  Information  To  Be  Reported — Two 
Party  Trade  Reports 

(1)  A  two  party  trade  report  is  a  last 
^iale  report  that  denotes  a  trade  between 
one  Reporting  NASD  member  and  one 
Non-Reporting  Member.  The  Reporting 
NASD  Member  is  denoted  as  the 
tMMOr')  side  of  the  trade  report  and 
the  Non-Reporting  Member  is  denoted 
as  the  ("OEID")  side  of  the  report. 

(2)  Each  Two  Party  Last  Sode  Report 
Submitted  by  a  Reporting  NASD 
Member  Should  Contain: 

(A)  Security  identification  symbol 
ECID); 

(B)  Number  of  shares  or  bonds; 

(C)  Price  of  the  transaction  as 
required  by  paragraph  (h)  below; 

(D)  A  designated  symbol  denoting 
whether  the  transaction,  from  the 
Reporting  NASD  Member's  perspective, 
is  a  buy,  sell,  sell  short,  sell  short 
exempt,  or  cross; 

(E)  If  known,  a  designated  symbol 
denoting  whether  the  transaction,  from 
the  perspective  of  the  Non-Reporting 
Member,  is  a  buy,  sell,  sell  short,  or  sell 
short  exempt; 


if' 


(F)  A  designated  symbol  denoting 
whether  the  transaction,  from  the 
perspective  of  the  Reporting  Member,  is 
a  principal,  riskless  principal,  or  agent; 

(G)  If  Known,  a  designated  symbol 
denoting  whether  the  transaction,  from 
the  perspective  of  the  Non-Reporting 
Member,  is  a  principal,  riskless 
principal,  or  agent; 

■  (H)  For  any  transaction  in  an  order  for 
which  a  member  has  recording  and 
reporting  obligations  under  NASD  Rules 
6954  and  6955,  the  trade  report  must 
include: 

(i)  an  order  identifier,  meeting  such 
parameters  as  may  be  prescribed  by  the 
NASD,  assigned  to  the  order  that 
uniquely  identifies  the  order  for  the  date 
it  was  received  (see  Rule  6954(b)(1)); 

(ii)  The  time  of  execution.  This 
information  must  be  reported  regardless 
of  the  period  of  time  between  execution 
of  the  trade  and  the  NASD  report. 

(I)  Execution  time  for  any  transaction 
not  reported  within  90  seconds  of 
execution; 

(J)  The  market  participant  identifier  of 
the  Reporting  Member  and  the  Non- 
Reporting  Member; 

(K)  Reporting  Member  clearing  broker; 

(L)  Reporting  Member  Executing 
Broker  in  case  of  a  "give  up;" 

(M)  Non-Reporting  Mernber  Executing 
Broker; 

(N)  Non-Reporting  Member 
introducing  broker  in  case  of  a  "give 
up; 

(O)  Non-Reporting  Member  clearing 
broker; 

(P)  A  designated  symbol  denoting 
whether  the  trade  report  should  be 
published; 

(Q)  A  designated  symbol  denoting 
whether  the  trade  report  should  be 
compared  in  TRACS; 

(R)  If  the  contra  side  to  the  trade 
report  is  a  customer  of  the  Reporting 
Member,  the  Reporting  Member  shall 
denote  that  the  trade  is  an  internalized 
trade  with  the  designated  symbol; 

(S)  If  the  contra  side  to  the  trade 
report  is  a  Non-NASD  member,  the 
Reporting  Member  shall  indicate  with 
the  designated  symbol  that  the  contra 
side  is  a  non-member. 

(T)  For  two  party  trade  reports 
submitted  pursuant  to  an  Automated 
Give  Up  C'AGU')  arrangement  or  a 
Qualified  Service  Representative 
("QSR")  Agreement,  disclosure  of  the 
information  set  forth  in  subparagraphs 
(e)  (2)  (E)  and  (G)  is  mandatory. 

(3)(A)  In  the  event  that  the  MMJD  side 
or  the  OEID  side  determines  that  any 
information  provided  pursuant  to 
subparagraphs  (e)(2)(D),  (E).  (F),  (G),  or 
(H)(i)  is  inaccurate  or  incomplete,  the 
MMID  side  or  OEID  side,  as  applicable, 
must  submit  a  trade  report  addendum 


within  fifteen  (15)  minutes  of  the 
submission  of  the  original  trade  report 
to  correct  or  provide  some  or  all  of  the 
following  information: 

(i)  Short  sale  indicator; 

(ii)  Volume  related  to  short  sale 
indicator  change; 

(Hi)  Capacity  Indicator; 

(iv)  Volume  related  to  capacity 
change;  or 

(v)  Branch  Sequence  Number 

(B)  The  trade  report  addendum 
feature  of  TRACS  may  also  be  used  by 
members  to  add  or  modify  the  User 
Assigned  Reference  Number. 

(C)  Each  trade  report  addendum  must 
contain  the  following  information: 

(i)  Reference  numoerfor  the  original 
trade  report  that  is  being  amended  or 
modified; 

(ii)  OEID  side  or  MMID  side  flag;  and 

(iii)MPID. 

(f)  Information  To  Be  Reported — Three 
Party  Trade  Reports 

(1)  A  three  party  trade  report  is  a 
single  last  sale  trade  report  that  denotes 
one  Reporting  Member  and  two  contra 
parties.  The  Reporting  Member  is 
denoted  as  the  MMID  side  of  the  trade 
report  and  the  two  non-reporting  sides 
are  denoted  as  the  OEID  side  of  the 
trade  report.  In  a  three  party  report,  the 
Reporting  Member  is  the  buyer  to  one 
OEID  and  the  seller  to  the  other  OEID. 
Registered  ECNs  may  submit  three  party 
trade  reports.  Riskless  principal  trades 
also  may  be  submitted  by  reporting 
members  as  three  party  trade  reports. 

(2)  Each  Three  Party  Trade  Report 
Submitted  by  a  Reporting  Member  shall 
contain  the  following  information: 

Transaction  Information 

(A)  Security  Identification  Symbol 
(SEOD); 

(B)  Number  of  shares  or  bonds; 

(C)  Price  of  the  transaction  as 
reauired  by  paragraph  (h)  below;  , 

Id)  Execution  time  for  any  transaction 
not  reported  within  90  seconds  of 
execution; 

(E)  The  market  participant  identifier 
of  the  Reporting  Member  and  the  two 
Non-Reporting  Members; 

(F)  A  designated  symbol  denoting 
whether  the  trade  should  be  published; 

(G)  For  any  transaction  in  an  order  for 
which  a  member  has  recording  and 
reporting  obligations  under  NASD  Rules 
6954  and  6955,  the  trade  report  must 
include: 

(i)  an  order  identifier,  meeting  such 
parameters  as  may  be  prescribed  by  the 
NASD,  assigned  to  the  order  that 
uniquely  identifies  the  order  for  the  date 
it  was  received  (see  Rule  6954(b)(1)). 
This  order  number  must  associate  both 
the  buy  side  and  sell  side  OATS 
Execution  Reports  to  the  TRACS  report; 
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(ii)  The  time  of  execution.  This   ~ 
information  must  be  reported  regardless 
of  the  period  of  time  t>etween  execution 
of  the  trade  and  the  NASD  report. 

MMm  Side 

(H)  All  three  party  trade  reports  from 
ECNs  must  be  marked  as  agency  cross 
transactions; 

(I)  All  three  party  trade  reports  from 
Non-ECNs  must  be  denoted  as  riskless 
principal  trade  reports  and  shall 
include  a  designated  symbol  denoting 
whether  the  trade  between  the  non-ECN 
and  the  buy-side  OEID  is  a  sell,  sell 
short,  or  sell  short  exempt  transaction; 

(J)  Reporting  Member  clearing  broker; 

(K)  Reporting  Member  Executing 
Broker  in  the  case  of  a  "give  up"; 

Buy  Side  OEID 

(L)  Buy  Side  OEID  executing  broker; 

(M)  Buy  Side  OEID  introducing  broker 
in  case  of  a  "give  up"; 

(N)  Buy  Side  OEID  clearing  broker; 

(O)  If  known,  a  designated  symbol 
denoting  whether  the  trade,  from  the 
Buy  Side  OEID's  perspective,  is  as 
principal,  riskless  principal,  or  agent; 

(P)  If  the  Buy  Side  OEID  is  a  customer 
of  the  Reporting  Member,  the  Reporting 
Member  shall  denote  that  the  trade  is  an 
internalized  trade  with  the  designated 
symbol; 

(Q)  If  the  Buy  Side  OEID  is  a  non- 
NASD  member,  the  Reporting  Member 
shall  indicate  with  the  designated 
symbol  that  the  buy  side  OEID  is  a  non- 
member; 

(R)  A  designated  symbol  denoting 
whether  the  trade  between  the  MMID 
and  the  Buy  Side  OEID  shall  be 
compared  in  TRACS; 

Sell  Side  OEID 

(S)  Sell  Side  OEID  executing  broker; 

(T)  Sell  Side  OEID  introducing  broker 
in  case  of  a  "give  up"; 
•    (U)  Sell  Side  OEID  clearing  broker; 

(V)  If  known,  a  designated  symbol 
denoting  whether  the  trade,  from  the 
Sell  Side  OEID's  perspective,  is  as 
principal,  riskless  principal,  or  agent; 

(W)  If  known,  a  symbol  denoting 
whether  the  trade,  from  the  Sell  Side 
OEID's  perspective,  is  a  sell,  sell  short, 
or  sell  short  exempt  transaction; 

(X)  If  the  Sell  Side  OEID  is  a  customer 
of  the  Reporting  Member,  the  Reporting 
Member  shall  denote  that  the  trade  is  an 
internalized  trade  with  the  designated 
symbol; 

(Y)  If  the  Sell  Side  OEID  is  a  non- 
NASD  Member,  the  Reporting  Member 
shall  indicate  with  the  designated 
symbol  that  the  buy  side  OEID  is  a  non- 
member; 

(Z)  A  designated  symbol  denoting 
whether  the  trade  between  the  MMID 


and  the  Sell  Side  OEID  shall  be 
compared  in  TRACS: 

(AA)  If  the  transactions  between  the 
Buy  Side  OEID  and  the  Reporting 
Member  is  reported  pursuant  to  an  AGU 
arrangement  or  a  QSR  agreement, 
disclosure  of  the  information  set  forth  in 
subparagraph  (f)(2)(0)  is  mandatory; 
and 

(BB)  If  the  transaction  between  the 
Sell  Side  OEID  and  the  Reporting 
Member  is  reported  pursuant  to  an  AGU 
arrangement  or  a  QSR  agreement, 
disclosure  of  the  information  set  forth  in 
subparagraphs  (f)(2)(V)  and  (W)  is 
mandatory. 

(3)(A)  In  the  event  that  the  MMID  side 
or  the  OEID  side  determines  that  any 
information  provided  pursuant  to 
subparagraphs  (f)(2)(G)(i).  (I).  (O),  (V), 
or  (W)  is  inaccurate  or  incomplete,  the 
MMID  side  or  OEID  side,  as  applicable, 
must  submit  a  trade  report  addendum 
within  fifteen  (15)  minutes  of  the 
submission  of  the  original  trade  report 
to  correct  or  provide  some  or  all  of  the 
following  information: 

(i)  Short  sale  indicator; 

(ii)  Volume  related  to  short  sale 
indicator  change; 

(Hi)  Capacity  Indicator; 

(iv)  Volume  related  to  capacity 
change;  or 

(v)  Branch  Sequence  Number 

(B)  The  trade  report  addendum 
feature  of  TRACS  may  also  be  used  by 
members  to  add  or  modify  the  User 
Assigned  Reference  Number. 

(C)  Each  trade  report  addendum  must 
contain  the  following  information: 

(i)  Reference  number  for  the  original 
trade  report  that  is  being  amended  or 
modified; 

(ii)  OEID  side  or  MMID  side  flag;  and 

(Hi)  MPID. 

(g)  Trade  Report  Modifiers 

(1)  Reporting  Members  shall  append 
the  following  trade  report  modifiers  to  a 
last  sale  report  if  applicable: 

(A)  .SID,  if  the  trade  is  executed 
during  normal  market  hours  and  it  is 
reported  later  than  90  seconds  after 
exectftion; 

(B)  .PRP,  if  the  trade  reflects  a  price 
different  from  the  current  market  when 
the  execution  is  based  on  a  prior 
reference  point  in  time  during  normal 
market  hours,  which  time  shall  be 
denoted  in  the  trade  report; 

(C)  .B,  if  the  trade  is  executed  during 
market  hours  and  is  an  aggregation  of 
transaction  reports  meeting  the 
conditions  set  forth  in  paragraph  (h) 
below; 

(D)  .SB,  if  the  trade  is  executed  during 
market  hours  and  is  a  .B  trade  that  is 
reported  later  than  90  seconds  after 
execution; 


(E).SNN.  if  the  trade  is  a  Seller's   ' 
Option  Trade,  .NN  denotes  the  number 
of  days  for  delivery; 

(F)  .C.  if  the  trade  is  a  Cash  Trade; 

(G)  .ND.  if  the  trade  is  a  Next  Day 
Trade; 

(H)  .W,  if  the  trade  occurs  at  a  price 
based  on  an  average  weighting  or 
another  special  pricing  formula; 

(1)  .T,  if  the  trade  is  executed  outside 
of  normal  market  hours; 

(J)  .O,  if  the  trade  is  priced  beyond 
certain  price  validation  parameters  as 
established  by  the  NASD;  and 

(K)  Any  other  trade  report  modifier 
approved  for  use  by  the  Securities  and 
Exchange  Commission. 

(2)  It  will  be  a  violation  of  this  Rule 
for  a  Reporting  Member  to  fail  to 
append  a  required  trade  modifier  or  to 
append  a  modifier  that  is  not  required. 

(3)  A  Reporting  Member  shall  not     - 
append  a  .O  modifier  to  a  trade  report 
uriless  the  trade  price  is  beyond  certain 
price  validation  parameters  as 
established  by  the  NASD. 

(4)  The  Association  seeks  to 
emphasize  the  obligations  of  members 
to  report  securities  transactions  within 
90  seconds  after  execution.  All 
reportable  transactions  not  reported 
within  90  seconds  after  execution  shall 
be  reported  as  late,  and  the  Association 
routinely  monitors  members' 
compliance  with  the  90  second 
requirement.  If  the  Association  finds  a 
pattern  or  practice  of  unexcused  late 
reporting,  that  is,  repeated  reports  of 
executions  after  90  seconds  without 
reasonable  justification  or  exceptional 
circumstances,  the  member  may  be 
found  to  be  in  violation  of  Rule  2110. 
Exceptional  circumstances  will  be 
determined  on  a  case  by  case  basis  and 
may  include  instances  of  system  failure 
by  a  member  or  service  bureau,  or 
unusual  market  conditions,  such  as 
extreme  volatility  in  a  security,  or  in  the 
market  as  a  whole.  Timely  reporting  of 
all  transactions  is  necessary  and 
appropriate  for  the  fair  and  orderly 
operation  of  the  Association's 
marketplace,  and  the  Association  will 
view  noncompliance  as  a  rule  violation. 

(h)  Procedures  for  Reporting  Price  and 
Volume 

(1)  Members  that  are  required  to 
report  transactions  pursuant  to 
paragraph  (d)  above  shall  transmit  last 
sale  reports  in  the  following  manner: 

(A)  For  agency  transactions,  report  the 
number  of  shares  (or  bonds)  and  the 
price  excluding  the  commission 
charged. 

Example: 

SELL  as  agent  100  shares  at  40 

less  a  commission  of  $12.50; 

REPORT  100  shares  at  40. 
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(B)  For  dual  agency  transactions, 
report  the  number  of  shares  (or  bonds) 
only  once,  and  report  the  price 
excluding  the  commission  charged. 

Example: 

SELL  as  agent  100  shares  at  40 
less  a  commission  of  $12.50; 
BUY  as  agent  100  snares  at  40  plus 
a  commission  of  $12.50; 
REPORT  100  shares  at  40. 

(C)  (i)  For  principal  transactions, 
except  as  provided  below,  report  each 
purchase  and  sale  transaction 
separately  and  report  the  number  of 
shares  (or  bonds)  and  the  price.  For 
principal  transactions  that  are  executed 
at  a  price  that  includes  a  mark-up. 
mark-down  or  service  charge,  the  price 
reported  shall  exclude  the  mark-up, 
mark-down  or  service  charge.  Such 
reported  price  shall  be  reasonably 
related  to  the  prevailing  market,  taking 
into  consideration  all  relevant 
circumstances  including,  but  not  limited 
to.  market  conditions  with  respect  to  the 
security,  the  number  of  shares  (or 
bonds)  involved  in  the  transaction,  the 
published  bids  and  offers  with  size  at 
the  time  of  the  execution  (including  the 
reporting  firm's  own  quotation),  the  cost 
of  execution  and  the  expenses  involved 
ffi  clearing  the  transaction. 

Example: 

BUY  as  principal  100  shares  from 
inother  member  at  40  (no  mark-down 
y^cluded); 

REPORT  100  shares  at  40. 

Example: 

BUY  as  principal  100  shares  from  a 
iustomerat  39.85  which  includes  a  .15 
mark-down  from  prevailing  market  at 
40; 

REPORT  100  shares  at  40. 
I  Example: 

SELL  as  principal  100  shares  to  a 
mistomer  at  40.15,  which  includes  a  .15 
mark-up  from  the  prevailing  market  of 
40;  REPORT  100  shares  at  40. 

Example: 

BUY  as  principal  10,000  shares  from 
i  customer  at  39.75,  which  includes  a 
.^5  mark-down  or  service  charge  from 
the  prevailing  market  of  40; 

REPORT  10,000  shares  at  40. 

(ii)  Exception:  A  "riskless"  principal 
Vansaction  in  which  a  member  after 
having  received  an  order  to  buy  a 
security,  purchases  the  security  as 
principal  at  the  same  price  to  satisfy  the 
order  to  buy  or,  after  having  received  an 
order  to  sell,  sells  the  security  as 
principal  at  the  same  price  to  satisfy  the 
order  to  sell,  shall  be  reported  as  one 
three  party  transaction,  excluding  the 
mark-up  or  mark-down,  commission- 
equivalent,  or  other  fee.  Alternatively,  a 
member  may  report  a  riskless  principal 
transaction  by  submitting  the  following 
report(s)  to  the  NASD: 


a.  The  member  with  the  obligation  to 
report  the  transaction  pursuant  to 
paragraph  (d)  above  must  submit  a  last 
sale  report  for  the  initial  leg  of  the 
transaction. 

b.  Regardless  of  whether  a  member 
has  a  reporting  obligation  pursuant  to 
paragraph  (d)  above,  the  firm  must 
submit,  for  the  offsetting,  "riskless" 
portion  of  the  transaction,  either: 

1.  A  clearing-only  report  with  a 
capacity  indicator  of  "riskless 
principal,"  if  a  clearing  report  is 
necessary  to  clear  the  transaction;  or 

2.  A  non-tape,  non-clearing  report 
with  a  capacity  indicator  of"risldess 
principal,"  if  a  clearing  report  is  not 
necessary  to  clear  the  transaction. 

Example: 

SELL  as  a  principal  100  shares  to 
another  member  at  40  to  fill  an  existing 
order; 

BUY  as  principal  100  shares  from  a 
customer  at  40  minus  a  mark-down  of 
$12.50; 

REPORT  1 00  shares  at  40  by 
submitting  to  the  NASD  either  a  single 
trade  report  marked  with  a  "riskless 
principal'  capacity  indicator  or  by 
submitting  the  following  reports: 

3.  Where  required  by  this  Rule,  a  tape 
report  marked  with  a  "principal" 
capacity  indicator;  and 

4.  Either  a  non-tape,  non-clearing, 
report  or  a  clearing-only  report  marked 
with  a  "riskless  principal"  capacity 
indicator. 

(D)  For  transactions  that  are  executed 
at  a  price  different  from  the  current 
market  when  the  execution  is  based  on 
a  prior  reference  point  in  time,  members 
shall  append  to  the  transaction  report  a 
trade  report  modifier  designated  by 
NASD  and  shall  include  in  the 
transaction  report  the  prior  reference 
time. 

Example: 

At  9:45  a.m.,  a  member  discovers  that 
a  customer's  order  to  BUY  100  shares  at 
the  opening  price  has  not  been 
executed. 

The  member  executes  the  customer's 
order  at  9:45  a.m.  at  the  opening  price 
(40).  Current  market  is  41. 

REPORT  100  shares  at  40  and  append 
the  PRP  modifier  with  the  time  9:30. 

(i)  Aggregation  of  Transaction  Reports 

(1)  Under  the  following  conditions, 
individual  executions  of  orders  in  a 
security  at  the  same  price  may  be 
aggregated,  for  transaction  reporting 
purposes,  into  a  single  transaction 
report.  Individual  transactions  in 
convertible  debt  securities  carmot  be 
aggregated  pursuant  to  this  paragraph. 

(A)  Orders  received  prior  to  the 
opening  of  the  reporting  member's 
market  in  the  security  and 


simultaneously  executed  at  the  opening. 
Also,  orders  received  during  a  trading  or 
quotation  halt  in  the  security  and 
executed  simultaneously  when  trading 
or  quotations  resume.  In  no  event  shall 
a  member  delay  its  opening  or 
resumption  of  quotations  for  the 
purpose  of  aggregating  transactions. 

Example: 

A  firm  receives,  prior  to  its  market 
opening,  several  market  orders  to  sell 
which  total  10,000  shares.  All  such 
orders  are  simultaneously  executed  at 
the  opening  at  a  reported  price  of  40. 

REPORT  10.000  shares  at  40. 

(B)  Simultaneous  executions  by  the 
member  of  customer  transactions  at  the 
same  price,  e.g.,  a  number  of  limit 
orders  being  executed  at  the  same  time 
when  a  limit  price  has  been  reached. 

Example: 

A  firm  has  several  customer  limit 
orders  to  sell  which  total  10,000  shares 
at  a  limit  price  of  40.  That  price  is 
reached  and  all  such  orders  are 
executed  simultaneously. 

REPORT  1 0,000  shares  at  40. 

(C)  Orders  relayed  to  the  trading 
department  of  the  reporting  member  for 
simultaneous  execution  at  the  same 
price. 

Example: 

A  firm  purchases  a  block  of  50.000 
shares  from  an  institution  at  a  reported 
price  of  40. 

REPORT  50.000  at  40. 

Subsequently,  one  of  the  firm's 
branch  offices  transmits  to  the  firm's 
trading  department  for  execution 
customer  buy  orders  in  the  security 
totaling  12.500  shares  at  a  reported 
price  ^40. 

REPORT  12,500  at  40. 

Subsequently,  another  branch  office 
transmits  to  the  firm's  trading 
department  for  execution  customer  buy 
orders  totaling  15,000  shares  in  the 
security  at  a  reported  price  of  40. 

REPORT  15.000  at  40. 

Example: 

Due  to  a  major  change  in  market 
conditions,  a  firm 's  trading  department 
receives  from  a  branch  office  for 
execution  customer  market  orders  to  sell 
totaling  10.000  shares.  All  are  executed 
at  a  reported  price  of  40. 

REPORT  10,000  at  40. 

(D)  Orders  received  or  initiated  by  the 
reporting  member  that  are  impractical 
to  report  individually  and  are  executed 
at  the  same  price  within  60  seconds  of 
execution  of  the  initial  transaction; 
provided  however,  that  no  individual 
order  of  10,000  shares  or  more  may  be 
aggregated  in  a  transaction  report  and 
that  the  aggregated  transaction  report 
shall  be  made  within  90  seconds  of  the 
initial  execution  reported  therein. 
Furthermore,  it  is  not  permissible  for  a 
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member  to  withhold  reporting  a  trade  in 
anticipation  of  aggregating  the 
transaction  with  other  transactions.  The 
limitation  on  aggregating  individual 
orders  of  10,000  shares  or  more  for  a 
particular  security  shall  not  apply  on 
the  first  day  of  secondary  market 
trading  of  an  IPO  for  that  security. 

Examples: 

A  reporting  member  receives  and 
executes  the  following  orders  at  the 
following  times  and  desires  to  aggregate 
reports  to  the  maximum  extent 
permitted  under  this  Rule. 

First  Example 

1 1 :01  i)0    500  shares  at  40 
1 1 :01 :05    500  shares  at  40 
11:01:10    9,000  shares  at  40 
1 1 .01 .15    500  shares  at  40 
REPORT    1 0,500  shares  at  40  within 
ninety  seconds  of  11 :01 . 

Second  Example 

11:01 :00    1 00  shares  at  40 

11:01:10    11,000  shares  at  40 

1 1 .01 .30    300  shares  at  40 

REPORT  400  shares  within  ninety 

seconds  of  11 :01  and  1 1 ,000  shares 
within  ninety  seconds  of  11 :01 :1 0 
(individual  transactions  of  10,000 
shares  or  more  must  be  reported 
separately). 

Third  Example 

11:01 .00    1 00  shares  at  40 

11:01:15    500  shares  at  40 

lim:30    200  shares  at  40 

1 1 .02:30    400  shares  at  40 

REPORT  800  shares  at  40  within  ninety 
seconds  of  11 :01  and  400  shares  at 
40  within  ninety  seconds  of 
1 1 :02:30  (the  last  trade  is  not  within 
sixty  seconds  of  the  first  and  must, 
therefore,  be  reported  separately). 
(2)  The  reporting  member  shall 

identify  aggregated  transaction  reports 

and  order  tickets  of  aggregated  trades  in 

a  moaner  directed  by  Nasdaq. 

(j)  Reporting  Transactions  on  Form  T 

All  Reporting  NASD  Members 
required  (or  that  elect)  to  report 
transactions  to  the  NASD  shall  report, 
as  soon  as  practicable  to  NASD 
Regulation 's  MaHcet  Regulation 
Department  on  Form  T,  last  sale  reports 
of  transactions  in  designated  securities 
for  which  electronic  submission  into  the 
NASD  is  not  possible  (e.g.,  the  ticker 
symbol  for  the  security  is  no  longer 
available,  a  market  participant 
identifier  is  no  longer  active,  or  the 
NASD  will  not  accept  the  date  of  . 
execution  because  the  NASD 
Alternative  Display  Facility  was  closed 
on  that  date).  Transactions  that  can  be 
reported  into  the  NASD,  whether  on 
trade  date  or  on  a  subsequent  date  on 


an  "as  of  basis  (T+N),  shall  not  be 
reported  on  Form  T. 

(k)  Trade  Tickets 

All  trade  tickets  for  transactions  in 
Nasdaq  securities  shall  be  time-stamped 
at  the  time  of  execution. 

(1)  Special  Trade  Indicator 

A  Reporting  Member  shall  append  the 
designated  symbol  for  special  trades, 
step  out  trades,  reversals,  and  as-of 
trades. 

(m)  Clearing  Indicators 

A  Reporting  Member  shall  use  a 
designated  symbol  to  denote  whether 
the  trade  is  to  be:  (i)  compared  in 
TRACS;  (ii)  not  compared  in  TRACS; 
(iii)  compared  in  TRACS  pursuant  to  an 
Automatic  Give  Up  Agreement 
("AGU");  or  (iv)  not  compared  in 
TRACS,  but  locked  in  pursuant  to  a 
Qualified  Service  Representation 
Agreement  ("QSR"). 

(n)  Transactions  Not  To  Be  Reported  To 
NASD 

The  following  types  of  transactions 
effected  by  NASD  members  otherwise 
than  on  an  exchange  shall  not  be 
reported  to  TRACS  for  publication: 

(1)  Odd-lot  transactions: 

(2)  Transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution 
(other  than  "  shelf  distributions" )  or  of 
an  unregistered  secondary  distribution; 

(3)  Transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  Act  of 
1933; 

(4)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security  (e.g.,  to  enable 
the  seller  to  make  a  gift); 

(5)  Purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

(o)  Dissemination  of  Transaction 
Reports  in  Convertible  Debt  Securities 

For  surveillance  purposes,  NASD  will 
collect  and  process  trade  reports  for  all 
transactions  in  convertible  debt 
securities  listed  on  Nasdaq  and  effected 
through  the  NASD  Alternative  Display . 
Facility.  On  a  real-time  basis,  NASD  will 
disseminate  to  members  and  the  public 
through  NASD,  and  through  securities 
information  processors,  transactions  in 
convertible  debt  securities  reported  to  it 
equaling  99  bonds  or  less. 


Selected  NASD  Notices  to  Members: 
83-1,  87-85,  93-9,  93-25,  93-83,  94-71, 
98-82,  99-65,  99-66. 

***** 

5000.  [Other  NASDAQ  and  NASD 
Markets]  Trading  Otherwise  Than  on 
an  Exchange 

[5100.  NASDAQ  International  Service 
Rules] 

[5101.  Applicability] 

[(a)  These  Rules  shall  be  known  as  the 
"International  Rules"  and  govern 
operation  of  the  Nasdaq  International 
Service  ("Nasdaq  International"  or 
"Service"),  as  well  as  the  obligations, 
access  to  and  use  of  the  Service  by  the 
follovdng  parties:  broker/dealers 
admitted  to  membership  in  the 
Association  (collectively,  "Association 
members");  associated  persons  of  such 
Association  members;  and  any  non- 
member  broker/dealer  having  the  status 
of  an  approved  affiliate.  Unless 
otherwise  indicated,  the  requirements  of 
the  International  Rules  are  in  addition 
to  those  contained  in  the  By-Laws  and 
other  Rules  of  the  Association.] 

((b)  Rules  5106,  5108,  5109,  and  5112 
of  tlie  International  Rules  establish 
requirements  that  apply  exclusively  to 
participation  in  the  Service  during  the 
European  Session.  As  such,  these 
provisions  of  the  International  Rules 
supersede  the  Rule  2870,  4640,  6300 
and  6600  Series:  and  Rules  6410,  6420 
and  6450.  Non-compliance  with  any 
applicable  requirement  will  subject  the 
Association  member  and/or  its 
associated  person(s)  to  regulatory  action 
under  the  Association's  Code  of 
Procediire,  the  Rule  9000  Series.] 

[(c)  Unless  otherwise  indicated  within 
a  particular  provision  of  the 
International  Rules,  all  procedures, 
requirements,  and  prohibitions  shall 
apply  with  equal  force  to  Association 
members,  their  associated  persons,  and 
approved  affiliates  that  participate  in 
the  Service.] 

[5102.  Definitions] 

[Unless  the  context  otherwise 
requires,  or  unless  defined  in  the 
International  Rules,  the  terms  used 
herein  shall  retain  their  present 
meanings  as  defined  in  the  By-Laws  and 
other  Rules  of  the  Association.] 

[(a)  "Approved  affiliate"  means  a 
broker/dealer  that  meets  all  of  the 
following  requirements:] 

[(1)  It  is  not  admitted  to  membership 
in  the  Association  or  any  registered 
national  securities  exchange;] 

[(2)  It  is  authorized  to  conduct 
securities  business  in  the  United 
Kingdom  in  accord  with  all  applicable 
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provisions  of  the  Financial  Services  Act 
of  1986;] 

[(3)  It  controls,  is  controlled  by,  or  is 
under  common  control  with  an 
Association  member  (hereinafter 
referred  to  as  a  "control  relationship"); 
and] 

[(4)  It  has  been  approved  by  the 
Association  to  participate  as  a  Service 
market  maker,  in  an  agency  capacity,  on 
behalf  of  the  Association  member  with 
whom  it  has  a  control  relationship.] 

[(b)  "Domestic  Session"  refers  to  the 
market  session  operated  by  the 
Association  between  the  hours  of  9:30 
a.m.  and  4  p.m.  Eastern  Time  on  each 
U.S.  business  day.) 

((c)  "European-only  market  maker" 
means  a  broker/dealer  that  is  registered 
with  the  Association  to  make  markets  in 
one  or  more  qualified  securities  in  the 
SERVICE,  but  is  not  registered  in  the 
same  seciirity(ies)  for  purposes  of 
making  a  market  during  the  Domestic 
Session.] 

[(d)  "European  Session"  refers  to  the 
market  session  supported  by  the  Service 
during  the  hours  specified  in  Rule 
5103.] 

[(e)  "International  market  maker" 
means  a  broker/dealer  that  is  registered 
with  the  Association  to  make  markets  in 
one  or  more  qualified  securities  in  the 
SERVICE  and  is  also  registered  with  the 
Association  to  make  markets  in  the 
same  security(ies)  during  the  Domestic 
Session.] 

[(f)  The  terms  "Nasdaq  International" 
and  "Service"  refer  to  an  extension  of 
the  basic  automation  capabilities  that 
support  Association  members'  market 
making  in  the  Nasdaq  National  Market 
(NNM),  and  exchange-listed  securities 
to  the  business  hours  fixed  by  Rule 
5103.] 

[(g)  "Non-NNM  secxirity"  means  every 
qualified  security  in  the  subset  defined 
l^  Rule  5104(b).] 

[(h)  "Qualified  seauity"  means  any 
seciirity  that  satisfies  the  requirements 
Qontained  in  Rule  5104.] 
1 1  [(i)  "Service  market  maker"  includes 
ainy  Association  member  that  is 
registered  as  a  European-only  or 
International  market  maker  in  one  or 
more  qualified  securities,  and  any 
approved  affiliate  registered  as  a 
European-only  market  maker  in  one  or 
more  qualified  securities.] 

f$103.  Normal  Business  Hours] 
I  [The  Nasdaq  International  market 
session  (hereinafter  referred  to  as  the 
"European  Session")  will  run  from  3:30 
a.m.  to  9  a.m.  Eastern  Time  on  each 
business  day  in  the  U.S.;  pre-opening 
procedures  will  commence  at  2:30  a.m. 
Eastern  Time.  Appropriate  adjustments 
will  be  made  in  the  event  that  the  U.S. 


and  the  U.K.  move  to  (or  from)  daylight- 
saving  time  on  different  dates.  All  times 
referenced  in  the  International  Rules 
relate  to  the  Eastern  Time  zone  of  the 
U.S.] 

[5104.  Qualified  Securities] 

[The  Association  deems  the  following 
classes  of  securities  qualified  for 
inclusion  in  Nasdaq  International:] 

[(a)  any  Nasdaq  secxirity  that  is 
designated  an  NNM  security;] 

[(b)  any  non-Canadian,  foreign 
security  or  ADR  that  is  included  in 
Nasdaq  but  not  designated  an  NNM 
security;  and] 

[(c)  any  equity  security  that  is  listed 
on  a  registered  national  seciirities 
exchange.] 

[Inclusion  of  a  qualified  security  in 
Nasdaq  International  requires  a  market 
making  commitment  by  one  or  more 
broker/dealers  that  participate  as 
Service  market  makers.] 

[5105.  Accefls] 

[(a)  Access  to  the  market  making 
capabilities  provided  by  Nasdaq 
International  is  restricted  to  broker/ 
dealers  that  are  either  Association 
members  or  approved  affiliates  and  that 
have  all  equipment  and  communication 
lines  specified  by  the  Association  for 
receipt  of  Nasdaq  Workstation  Service. 
Additionally,  Association  members  that 
participate  as  Service  market  makers, 
either  directly  or  through  the  agency  of 
an  approved  affiliate,  must  satisfy  the 
same  financial  and  operational 
requirements  applicable  to  market 
makers  in  Nasdaq  securities  and/ or 
exchange-listed  securities  traded  off- 
board  during  the  Domestic  Session.] 

[(b)  Association  members  that  utilize 
Nasdaq  Workstation  units  to  receive 
Level  2  Nasdaq  Service  during  the 
Domestic  Session  can  also  receive  real- 
time quotation  information  entered  by 
Service  market  makers.  Similar  access 
terms  will  be  provided  to  non-member. 
Level  2  subscribers  utilizing  Nasdaq 
Workstation  imits.] 

[5106.  Requirements  Applicable  to 
Market  Makers] 

[(a)  Service  Market  Maker] 

[Association  members  and  approved 
affiliates  can  function  as  Service  market 
makers  by  registering  with  the 
Association  in  one  or  more  qualified 
securities.  Two  classifications  of  market 
makers  are  authorized:  (1)  European- 
only  and  (2)  International.  Association 
members  can  register  in  either  capacity 
in  any  qualified  secvuity;  approved 
affiliates  are  limited  to  European-only 
registration.  At  the  time  of  registration, 
a  Service  market  maker  must  select  one 
of  the  following  time  periods  to  define 


its  daily  market  making  commitment,  on 
a  security-by-security  basis:  3:30  a.m.  to 
9  a.m.;  5:30  a.m.  to  9  a.m.,  and  7:30  a.m. 
to  9  a.m.  Every  Service  market  maker 
must  fuffill  the  market  making 
obligations  specified  below  in  each  of 
its  registered  securities  while 
participating  in  the  European  Session. 
Based  on  experience  gained  with 
Service  market  makers'  use  of  the 
multiple  openings,  the  Association  may 
determine  to  alter  the  specified  times  by 
up  to  one  hour  or  to  eliminate  an 
opening  altogether.] 
[(b)  Market  Maker  Obligations] 
[The  following  requirements  and 
procedures  govern  a  broker/ dealer's 
participation  in  Nasdaq  International  as 
a  Service  market  maker.] 

[(1)  Registration] 

[(A)  Quotations  and  quotation  size 
may  be  entered  into  the  Service  only  by 
a  Service  market  maker.] 

[(B)  To  function  as  a  Service  market 
maker,  an  Association  member  must 
initially  obtain  registration  as  a 
European-only  or  International  market 
maker  by  filing  an  application  with  the 
Association.  The  application  shall 
certify  the  Association  member's  good 
standing  with  the  Association, 
demonstrate  compliance  with  the  net 
capital  and  other  financial 
responsibility  provisions  of  the  Act  and 
the  rules  thereunder,  and  specify  the 
qualified  security(ies)  in  which  the 
member  is  seeking  to  register  as  a 
European-only  or  International  market 
maker.  Initial  registration  as  a  Service 
market  maker  shall  become  effective 
upon  the  member's  receipt  of  the 
Association's  notice  approving  such 
registration.] 

T(C)  For  an  approved  affiliate  to 
function  as  a  Service  market  maker,  it 
must  initially  obtain  registration  as  a 
European-only  market  maker  by  filing 
an  application  with  the  Association. 
Such  application  must  be  co-signed  by 
a  registered  principal  of  the  Association 
member  for  whom  the  approved  affiliate 
will  act  as  agent.  The  application  shall 
certify  the  following:  the  Association 
member's  good  standing  with  the 
Association;  the  approved  affiliate's 
authorization  to  conduct  securities 
business  in  the  United  Kingdom  in 
accord  with  all  applicable  provisions  of 
the  Financial  Services  Act  of  1986;  and 
the  Association  member's  ability  to 
comply  and  its  assumption  of 
compliance  with  the  net  capital  and 
other  financial  responsibility 
requirements  of  the  Act  and  the  rules 
thereunder  in  respect  of  the  approved 
affiliate's  market  making  in  the  Service 
as  agent  for  the  Association  member. 
The  application  shall  also  specify  the 
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qualified  security(ies)  in  which  the 
approved  affiliate  is  seeking  to  register 
as  a  European-only  market  maker.  Initial 
registration  as  a  Service  market  maker 
shall  become  effective  upon  the 
approved  affiliate's  receipt  of  the 
Association's  notice  approving  such 
registration.] 

T(D)  A  Service  market  maker  may 
become  registered  in  a  newly  qualified 
security  by  telephoning  Market 
Operations.  If  registration  is  requested 
within  five  (5)  business  days  after  the 
issue  becomes  qualified,  registration 
shall  take  effect  at  the  time  the  request 
is  entered.] 

[(E)  A  Service  market  maker  may 
register  in  additional  qualified  secxuities 
by  entering  a  registration  request  via  its 
Nasdaq  Workstation  imit  authorized  for 
receipt  of  the  Service.  If  registration  is 
requested  respecting  a  security  that  has 
been  a  qualified  security  for  more  than 
five  (5)  days,  and  the  requirements  of 
either  subparagraph  (B)  or  (C)  above  are 
satisfied,  registration  shall  take  effect  on 
the  day  after  the  registration  request  is 
entered.] 

[(F)  Registration  in  a  qualified 
security  shall  be  terminated  by  the 
Association  if  the  Service  market  maker 
fails  to  enter  quotations  in  that  secvirity 
within  five  (5)  business  days  after  its 
registration  in  that  security  first  became 
effective.] 

[(2)  Normal  Business  Hours] 

[Service  market  makers  must  be  open 
for  business,  on  each  U.S.  business  day, 
during  the  time  periods  established  by 
their  registration  in  one  or  more 
qualified  securities.  By  virtue  of  the 
multiple  openings  feature,  a  Service 
market  maker  would  have  the 
flexibility,  for  example,  to  register  and 
quote  markets  in  some  seciuities  during 
the  5:30  a.m.  to  9  a.m.  segment  and 
others  during  the  7:30  a.m.  to  9  a.m. 
segment.  This  flexibility  is  equally 
available  to  Association  members  and 
approved  affiliates  that  participate  as 
Service  market  makers.  Appropriate 
adjustments  will  be  made  in  the  event 
that  the  U.S.  and  U.K.  move  to  (or  from) 
daylight  savings  time  on  different 
dates.] 

[(3)  Character  of  Quotations] 

[(A)  For  each  security  in  which  an 
Association  member  has  registered  as  a 
Service  market  maker,  it  shall  be  willing 
to  buy  and  sell  such  security  for  its  own 
accoimt  on  a  continuous  basis  and  shall 
enter  and  maintain  two-sided  quotations 
in  the  Service  during  the  hours 
specified  above  in  subparagraph  (2), 
above,  subject  to  the  procedures  for 
excused  withdrawal  set  forth  in 
subparagraph  (4)  below.  An  approved 


affiliate  registered  as  a  Service  market 
maker  shall  assimie  identical  obligations 
in  each  of  its  registered  securities. 
Purchases  and  sales  effected  to  fulfill 
those  obligations  shall  be  deemed  to  be 
made  for  the  account  of  the  Association 
member  on  whose  behalf  the  approved 
affiliate  acts  as  agent.] 

[(B)  A  Service  market  maker  that 
receives  an  offer  to  buy  or  sell  fi'om 
another  Association  member  or 
approved  affiliate  shall  execute  a 
transaction  for  at  least  a  normal  unit  of 
trading  at  its  displayed  quotations  as 
disseminated  through  the  Service  at  the 
time  of  receipt  of  any  such  offer.  If  a 
Service  market  maker  displays  a 
quotation  for  a  size  greater  than  a 
normal  unit  of  trading,  it  shall,  upon 
receipt  of  an  offer  to  buy  or  sell  from 
another  Association  member  or 
approved  affiliate,  execute  a  transaction 
at  least  at  the  size  displayed.] 

[(C)  A  Service  market  maker  shall 
enter  and  maintain  quotations  that  are 
reasonably  related  to  the  prevailing 
market.  If  it  appears  that  such  market 
maker's  quotations  are  no  longer 
reasonably  related  to  the  prevailing 
market,  the  Association  may  require  the 
firm  to  re-enter  its  quotations.  However, 
if  that  Service  market  maker  fails  to  re- 
enter its  quotations,  the  Association 
may  suspend  the  market  maker's 
quotations  in  one  or  all  of  the  qualified 
securities  in  which  it  is  registered.] 

[(D)  If  a  Service  market  maker's  ability 
to  enter  or  update  quotations  is 
impaired,  the  market  maker  shall 
immediately  contact  Market  Operations 
to  request  the  withdrawal  of  its 
quotations.] 

[(E)  ff  a  Service  market  maker's  ability 
to  enter  or  update  quotations  is 
impaired  and  it  elects  to  remain  in  the 
Service,  the  market  maker  shall  execute 
an  offer  to  buy  or  sell  received  from 
another  Association  member  or 
approved  affiliate  at  its  quotations  as 
disseminated  through  the  Service.] 

[(F)  A  Service  market  maker  should 
refrain  from  entering  quotations  into  the 
Service  that  exceed  the  guidelines  for 
maximum  allowable  spreads  set  forth 
below:] 

[Delete  Table] 

Spread  Guidelines 


Spread  Guidelines— Continued 


Average  spread 

Maximum  allowable 
spread 

1 

VA 

VA 

1% 

V/4 

1% 

1% 

r/s 

V/2 

2 

1% 

2 

1% 

3 

1% 

3 

2 

3 

2% 

3 

2V4 

3 

2% 

3 

2^/4 

3 

2% 

4 

2% 

4 

2% 

4 

Average  spread 

Maximum  allowat>le 
spread 

Vb  or  less 

V* 

V* 

'A 

% 

% 

'A 

1 

% 

1 

% 

VA 

^A 

VA 

[For  an  average  spread  of  3  or  more, 
the  maximum  allowable  spread  is  125 
percent  of  the  average  spread  rounded 
to  the  next  highest  whole  number.] 

[The  Association  regards  these  spread 
parameters  as  guidelines  rather  than 
absolute  requirements.  Nonetheless,  the 
Association  will  continuously  monitor 
the  quotation  spreads  of  every  Service 
market  maker  and  consider  taking 
regulatory  action  upon  finding  a  pattern 
of  excessive  spreads  disseminated 
during  European  Sessions.  A  pattern  of 
excessive  spreads  will  be  deemed  to 
exist  where  a  Service  market  maker 
exceeds  the  applicable  guideline  on  five 
or  more  occasions  in  the  same  quaUfied 
security  during  a  calendar  month  or 
exceeds  the  applicable  guideline 
respecting  at  least  10%  of  its  quotation 
updates  entered  into  the  Service  during 
a  calendar  month.] 

[(G)  A  Service  market  maker  shall  not, 
except  under  extraordinary 
circumstances,  enter  or  maintain 
quotations  in  the  Service  during  the 
European  Session  if:  the  bid  quotation 
entered  is  equal  to  or  greater  than  the 
asked  quotation  of  another  Service 
market  maker  displaying  quotations  in 
the  same  qualified  seciuity;  or  the  asked 
quotation  is  equal  to  or  less  than  the  bid 
quotation  of  another  Service  market 
maker  displaying  quotations  in  the  same 
qualified  secxu"ity.] 

[(H)  A  Service  market  maker  shall, 
prior  to  entering  a  quotation  that  locks 
or  crosses  another  quotation,  make 
reasonable  efforts  to  avoid  such  locked 
or  crossed  market  by  executing 
transactions  with  all  Service  market 
makers  whose  quotations  would  be 
locked  or  crossed.  A  Service  market 
maker  whose  quotations  are  causing  a 
locked  or  crossed  market  is  required  to 
execute  transactions  at  its  quotations  as 
displayed  through  the  Service  at  the 
time  of  receipt  of  any  order.] 
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(4)  Withdrawal  of  Quotations] 


[(A)  A  Service  market  maker  that 
wishes  to  withdraw  its  quotations  in  a 
qualified  seciirity  shall  contact  Market 
Operations  to  obtain  excused 
withdrawal  status  prior  to  effecting 
withdrawal.  Excused  withdrawals  shall 
be  granted  by  Market  Operations  only 
upon  the  demonstration  of  the  existence 
of  one  of  the  circumstances  set  forth  in 
subparagraphs  (B)  and  (C)  below.] 

[(B)  Excused  withdrawal  status  based 
on  physical  circumstances  beyond  the 
Service  market  maker's  control  may  be 
granted  for  up  to  five  (5)  business  days, 
xinless  extended  by  Market  Operations. 
Excused  withdrawal  status  based  on 
demonstrated  legd  or  regulatory 
requirements,  supported  by  appropriate 
documentation  and  accompanied  by  a 
representation  that  the  condition 
necessitating  the  withdrawal  of 
quotations  is  not  permanent  in  nature, 
may,  upon  written  request,  be  granted 
for  not  more  than  sixty  (60)  days. 
Excu.  d  vvithdrawal  status  based  on 
religious  holidays  or  national  holidays 
in  the  U.K.  may  be  granted  only  if  the 
request  is  received  by  the  Association 
five  (5)  business  days  in  advance  and  is 
approved  by  the  Association.  Excused 
withdrawal  status  based  on  vacation 
may  be  granted  only  if:  The  request  for 
withdrawal  is  received  by  the 
Association  twenty  (20)  business  days 
in  advance,  and  is  approved  by  the 
Association;  the  request  includes  a  list 
of  the  seciuities  for  which  withdrawal  is 
requested;  and  the  request  is  made  by  a 
Service  market  maker  with  three  (3)  or 
fewer  Nasdaq  Workstation  units 
authorized  for  market  making  in  the 
Service.'  The  following  shall  not 
constitute  acceptable  reasons  for 
granting  excused  withdrawal  status: 
Pending  news,  a  sudden  influx  of  orders 
or  price  changes,  or  the  desire  to  effect 
transactions  with  competitors.] 

[(G)  Excused  withdrawal  status  may 
be  granted  to  a  Service  market  maker 
that  fails  to  maintain  a  clearing 
arrangement  with  a  registered  clearing 
agency  or  with  another  party  that  is  a 
member  of  such  an  agency  and  is 
therefore  withdrawn  from  participation 
in  the  Association's  Automated 
Confirmation  Transaction  Service. 
However,  if  the  Association  finds  that 
the  Service  market  maker's  failure  to 
maintain  a  clearing  arrangement  is 
volimtary,  the  withdrawal  of  quotations 
will  be  deemed  a  volimtary  termination 
pursuant  to  subparagraph  (5)  below.) 

[(5)  Volimtary  Termination  of 
Registration] 

[A  Service  market  maker  may 
lioluntarily  terminate  its  registration  in 


a  qualffied  security  by  withdrawing  its 
quotations  in  that  security  from  the 
Service.  A  nuirket  maker  that 
voluntarily  terminates  its  registration  in 
a  qualffied  security  may  re-register  to 
quote  that  security  in  the  Service  in 
accord  with  procedures  contained  in 
paragraph  (b)(1)(E)  above.  Nonetheless, 
if  an  International  market  maker 
voluntarily  terminates  both  the 
domestic  and  European  components  of 
its  registration  in  a  qualified  security 
that  is  included  in  Nasdaq  (qualffied 
Nasdaq  security],  this  Association 
member  cannot  re-register  to  quote  that 
qualified  Nasdaq  seciuity  during  the 
Domestic  Session  until  twenty  (20) 
business  days  have  elapsed.  This 
waiting  period  would  not  apply  where 
an  International  market  maker  in  a 
qualified  Nasdaq  security  had 
terminated  the  European  component  of 
its  registration  but  maintained  the 
domestic  component.] 

[(6)  Stabilizing  Bids] 

[(A)  A  Service  market  maker  may 
enter  a  stabilizing  bid  in  the  Service  for 
a  qualified  Nasdaq  security,  which  bid 
will  be  identified  with  the  appropriate 
identffier  on  the  quotation  display.  Only 
one  market  maker  in  an  issue  may  enter 
a  stabilizing  bid.  A  stabilizing  bid  will 
not  be  displayed  unless  one  market 
maker  in  addition  to  the  market  maker 
entering  the  stabilizing  bid  is  registered 
in  the  issue  and  enters  quotations 
during  the  European  Session.] 

[(B)  A  stabilizing  bid,  a  pre-effective 
stabilizing  bid,  or  a  penalty  bid  may  be 
entered  into  the  Service.  A  stabilizing 
bid  must  be  available  for  all  freely 
tradeable  outstanding  securities  of  the 
same  class  being  offered.] 

[(G)  Notice  to  the  Association] 

[(i)  A  Service  market  maker  that 
wishes  to  enter  a  stabilizing  bid  shall  so 
notify  Market  Operations  in  writing 
prior  to  the  first  day  on  which  the 
stabilizing  bid  is  to  appear  in  the 
Service.  "The  notice  shaU  include:  The 
name  of  the  qualified  Nasdaq  security 
and  its  Nasdaq  symbol;  the  date  on 
which  the  security's  registration  will 
become  effective,  if  it  is  already  quoted 
in  the  Service;  whether  the  stabilizing 
bid  will  be  a  penalty  bid  or  a  penalty- 
free  bid;  and  a  copy  of  the  preliminary 
prospectus  or  shelf  registration 
statement,  unless  the  Association 
determines  otherwise.] 

[(ii)  In  the  case  of  a  pre-effective 
stabilizing  bid,  the  notice  shall  include: 
The  name  of  the  qualified  Nasdaq 
security  and  its  Nasdaq  symbol;  the 
contemplated  effective  date  of  the 
offering;  whether  it  is  contemplated  that 
the  pre-effective  stabilizing  bid  will  be 


converted  to  a  stabilizing  bid  and,  if  so, 
whether  the  stabilizing  bid  will  be  a 
penalty  bid  or  a  penalty-free  bid;  and  a 
copy  of  the  preliminary  prospectus, 
unless  the  Association  determines 
otherwise.] 

[(iii)  A  service  market  maker  that  has 
provided  the  written  notice  prescribed 
above  shall  also  contact  Market 
Operations  for  authorization  on  the  day 
the  market  maker  wishes  to  enter  the 
stabilizing  bid  into  the  Service.] 

[(D)  A  Service  market  maker  shall  not 
enter  a  stabilizing  bid  at  the  same  time 
that  it  is  quoting  any  other  bid  or  offer 
in  the  qualified  Nasdaq  security.] 

[(E)  A  Service  market  maker  entering 
a  stabilizing  bid  shall  report  all 
purchases  made  on  the  stabilizing  bid 
and  enter  "zero  volume"  for  sales 
during  the  period  in  which  the 
stabilizing  bid  is  in  effect.] 

[5107.  Automated  Sulnnission  of 
Trading  Data] 

[Reserved  for  future  use.  Redesignated 
as  8212  by  SR-NASD-97-81  EFF.  JAN. 
16, 1998.] 

(5108.  Reports] 

[Every  Association  member  and 
approved  affiliate  that  functions  as  a 
Service  market  maker  shall  submit  the 
following  reports  to  the  Association  at 
the  frequency  specffied:] 

[(a)  A  Service  market  maker  shall 
report  each  business  day  any  data 
relating  to  qualffied  securities  quoted  in 
the  Service  as  the  Association  shall 
require.] 

[(b)  A  Service  market  maker  shall 
report  monthly  such  data  on  qualified 
seciuities  that  are  quoted  in  the  Service 
as  the  Association  shall  reauire.] 

[(c)  A  Service  market  maker  shall 
make  such  other  reports  as  the 
Association  may  prescribe  from  time  to 
time,] 

[5109.  Qearance  and  Settlement  of 
International  Transactions] 

[(a)  Association  members  and 
approved  affiliates  that  effect 
international  transactions  must  clear 
and  setUe  all  such  transactions  through 
a  clearing  agency  registered  with  the 
Commission  that  uses  a  continuous  net 
settlement  system.  This  requirement 
may  be  satisfied  through  direct 
participation  in  a  suit^le  clearing 
agency  or  through  a  clearing 
arrangement  with  another  party.] 

[(b)  For  purposes  of  this  Rule,  the 
term  "international  transaction"  means 
every  transaction  having  the  following 
three  characteristics:  (1)  The  transaction 
involves  a  quaUfied  security  quoted  in 
the  Service  by  at  least  one  registered 
market  maker;  (2)  the  transaction  is 
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consummated  during  the  hours  of  the 
European  Session  between  two 
Association  members,  two  approved 
affiliates,  or  an  Association  member  and 
an  approved  affiliate;  and  (3)  the 
transaction  involves  at  least  one 
Association  member  (acting  in  a 
principal  or  agency  capacity)  that  is 
registered  as  a  European-only  or 
International  market  maker  in  any 
qualified  seciirity,  or  alternatively,  at 
least  one  approved  affiliate  (acting  in  a 
principal  or  agency  capacity)  that  is 
registered  as  a  European-only  market 
maker  in  any  quaUfied  security.] 

[(c)  Participation  in  the  Automated 
Confirmation  Transaction  Service  is 
mandatory  for  self-clearing  Association 
members  participating  in  the  Service 
directly  or  through  an  approved 
affiliate.] 

[5110.  Suspension  and  Termination  of 
Quotations  by  Association  Action] 

[The  Association  may,  pursuant  to  the 
procedures  set  forth  in  the  Association 
Code  of  Procedure,  the  Rule  9000  Series, 
suspend,  condition,  limit,  prohibit  or 
terminate  a  Service  market  maker's 
authority  to  enter  quotations  in  one  or 
more  qualified  securities  for  violations 
of  the  applicable  requirements  or 
prohibitions  contained  in  the  By-Laws 
or  Rules  of  the  Association.] 

[5111.  Termination  of  Access] 

[The  Association  may,  upon  notice, 
terminate  access  to  Nasdaq  International- 
in  the  event  that  a  Service  market  maker 
fails  to  qualify  imder  specified 
standards  of  eligibility  for  Association 
membership  or  participation  in  the 
Service,  or  fails  to  pay  promptly  for 
services  rendered  by  the  Association  or 
its  subsidiaries.) 

[5112.  Transaction  Reporting 
Requirements] 

[During  the  European  Session,  broker/ 
dealers  registered  as  International  or 
European-only  market  makers  shall 
observe  the  following  requirements  for 
reporting  transaction  information  to  the 
Association  on  qualified  seciu^ities 
quoted  in  Nasdaq  International:] 

1(a)  Definitions] 

[(1)  "International  Participant" 
includes  any  Association  member 
registered  as  an  International  or 
European-only  market  maker  in  at  least 
one  qualified  security,  and  any 
approved  affiliate  registered  as  a 
European-only  market  maker  in  at  least 
one  qualified  secvirity.] 

[(2)  "Reportable  transaction"  means 
any  roimd-lot  or  mixed-lot  transaction 
in  a  Service  security  effected  diuing  the 
European  Session  with  an  International 


Participant  being  on  one  or  both  sides. 
The  following  are  not  deemed  to  be 
reportable  transactions:] 

T(A)  transactions  which  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution 
(other  than  shelf  registrations)  or  of  an 
unregistered  secondary  distribution;  ] 

[(B)  transactions  executed  on  and 
reported  to  a  seouities  exchange 
domiciled  outside  the  U.S.;  ] 
'  [(C)  transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  Act  of 
1933;  ] 

[(D)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  ourent 
market  for  a  Service  security,  e.g.,  to 
enable  the  seller  to  make  a  gift;  and  ] 

[(E)  purchases  or  sales  of  Service 
securities  effected  upon  the  exercise  of 
an  option  pursuant  to  the  terms  thereof 
or  the  exercise  of  any  other  right  to 
acquire  securities  at  a  preestablished 
consideration  imrelated  to  the  current 
market.) 

[(3)  "Service  security"  means  any 
quaUfied  security  that  is  quoted  in 
Nasdaq  International  by  at  least  one 
registered  market  maker.) 

1(4)  "Trade  report"  refers  to  the  entry 
of  the  following  elements  of  information 
for  each  reportable  transaction:  seciirity 
symbol,  price  (exclusive  of  commission, 
mark-up,  or  mark-down),  volume,  and  a 
symbol  indicating  whether  the 
transaction  is  a  buy,  sell  or  cross.) 

[(b)  Timely  Trade  Reports] 

[International  Participants  shall  enter 
trade  reports  on  all  reportable 
transactions  within  three  minutes  of 
execution  via  a  Nasdaq  Workstation  imit 
authorized  for  receipt  of  Nasdaq 
International  or  through  a  CTCI.  Trade 
reports  not  submitted  within  three 
minutes  of  execution  shall  be 
designated  as  late  by  addition  of  the 
"SLD"  indicator.  A  pattern  or  practice 
of  late  reporting  without  exceptional 
circumstances  may  be  considered 
conduct  inconsistent  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade,  in 
violation  of  Rule  2110  of  the 
Association's  Rules.) 

[(c)  Obligation  To  Submit  Trade  Reports 
on  Reportable  Tnmsactions] 

[(1)  In  transactions  between  two 
International  Participants  that  are  both 
Service  market  makers  in  the  affected 
Service  security,  only  the  party 
representing  the  sell  side  shall  report.) 

1(2)  In  transactidns  between  two 
International  Participants  where  only 
one  is  a  Service  market  maker  in  the 
affected  Service  security,  the  latter  party 
shall  reportt] 


[(3)  In  transactions  between  two 
International  Participants  where  neither 
is  a  Service  market  maker  in  the  affected 
Service  security,  only  the  party 
representing  the  sell  side  shall  report.] 

((4)  In  transactions  between  an 
International  Participant  and  a  non- 
member  (other  than  an  approved 
affiliate),  the  International  Participant 
shall  report.  Where  an  International 
Participant  acts  as  a  dual  agent  in  a 
reportable  transaction,  it  shall  be 
reported  only  once  by  the  International 
Participant.) 

[(5)  In  transactions  between  an 
International  Participant  and  another 
Association  member  that  is  not  an 
International  Participant,  only  the 
International  Participant  shall  report.] 

[(d)  Aggregation  of  Trade  Reports] 

[(1)  The  following  procediires  and 
requirements  apply  exclusively  to  an 
International  Participant  registered  as  a 
Service  market  maker  in  a  particular 
Service  security.) 

[(2)  Under  the  following  conditions, 
individual  trade  reports  in  a  Service 
seciirity  at  the  same  price  may  be 
aggregated  into  a  single  trade  report  by 
a  Service  market  maker  in  that  security:] 

[(A)  Orders  received  prior  to  opening 
of  the  European  Session  and 
simultaneously  executed  at  the 
opening;] 

[(B)  Orders  received  during  a  trading 
halt  and  executed  simiiltaneously  when 
trading  resiunes;) 

[(C)  Orders  relayed  to  the  trading 
department  of  the  Service  market  maker 
for  simultaneous  execution  at  the  same 
price;] 

((D)  Simultaneous  executions  by  the 
Service  market  maker  of  customer 
transactions  at  the  same  price,  e.g.. 
multiple  limit  orders  being  executed  at 
the  same  time  when  a  limit  price  has 
been  reached;  or] 

[(E)  Orders  received  or  initiated  by  the 
Service  market  maker  that  are 
impractical  to  report  individually  and 
are  executed  at  the  same  price  within 
two  minutes  of  execution  of  the  initial 
transaction;  provided,  however,  that  no 
individual  order  of  10,000  shares  or 
more  may  be  aggregated  in  a  trade  report 
and  that  the  aggregated  trade  report 
shall  be  made  within  three  minutes  of 
the  initial  execution  reported  therein.) 

[(3)  In  no  instance  shall  a  Service 
market  maker  delay  entry  of  its  opening 
quotations  or  resumption  of  trading  in  a 
Service  security  for  the  piupose  of 
aggregating  trade  reports.  Further,  a 
Service  market  maker  is  prohibited  from 
withholding  a  trade  report  in 
anticipation  of  aggregating  the 
transaction  with  others.) 
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[(4)  A  Service  market  maker  shall 
identify  aggregated  trade  reports  and  the 
underlying  order  tickets  in  a  maimer 
prescribed  by  the  Association.) 

[(e)  Time  Stamping  of  Transactions] 

J I  [All  trade  tickets  for  reportable 
transactions  shall  be  time-stamped  at 
the  time  of  execution.  Association 
members  and  approved  affiliates  that 
utilize  screen-based  systems  for 
executing  transactions  shall  satisfy  this 
requirement  by  ensuring  that  such  a 
system  assigns  an  appropriate  execution 
time  to  each  reportable  transaction.) 

[(f)  Weekly  Reports] 

[International  Participants  shall 
submit  trade  reports  weekly  respecting 
Service  securities  in  the  following 
cinnmistances:) 

[(1)  European-only  market  makers. 
Transactions  in  Service  securities 
executed  outside  hours  of  the  European 
Session;) 

[(2)  International  market  makers. 
Transactions  in  Service  securities 
executed  outside  the  hours  of  both  the 
European  Session  and  the  Domestic 
Session;] 

[(3)  European-only  and  International 
Market  Makers.  Transactions  in  Service 
secxmties  that  were  effected  diuing  the 
European  Session  and  were  omitted 
inadvertently  from  reported  volume 
during  the  preceding  week's  European 
Sessions.) 

[5113.  Audit  Trail  Requirements] 

[All  existing  requirements  for 
submitting  audit  trail  information  to  the 
Association,  either  directly  or  through  a 
registered  clearing  agency,  shall  extend 
to  Association  members'/approved 
affiliates'  participation  in  Nasdaq 
International.  The  applicable 
requirements  were  published  in  NASD 
Notices  to  Members  84-55  (October  15, 
1984),  85-24  (April  12, 1985),  and  85- 
72  (October  30, 1985),  which  notices  are 
hereby  incorporated  by  reference.) 


5200.  Trading  Halts 

(a)  Authority  to  Initiate  Halts  In  Trading 
Otherwise  Than  On  an  Exchange 

NASD,  piusuant  to  the  procedures  set 
forth  in  paragraph(b): 

(1)  Shall  halt  trading  otherwise  than 
on  an  exchange  an  ADF-eligible  security 
whenever  any  market  eligible  to  trade 
that  security  imposes  a  trading  halt,  or 
suspends  the  listing,  in  order  to: 

(A)  Permit  dissemination  of  material 
news: 

(B)  Obtain  information  from  the  issuer 
,  "elating  to  material  news; 


(C)  Obtain  information  relating  to  the 
issuer's  ability  to  meet  listing 
qualification  requirements;  or 

(D)  Obtain  any  other  information  that 
is  necessary  to  protect  investors  and  the 
public  interest. 

(2)  Shall  halt  trading  otherwise  than 
on  an  exchange  in  an  American 
Depository  Receipt  ("ADR")  listed  on  a 
national  securities  exchange,  when  the 
security  underlying  the  ADR  is  listed  on 
or  registered  with  a  national  or  foreign 
securities  exchange  or  market,  and  the 
national  or  foreign  securities  exchange 
or  market,  or  regulatory  authority 
overseeing  such  exchange  or  market, 
halts  trading  in  such  security  for 
regulatory  reasons. 

(3)  Shall  close  the  NASD  Alternative 
Display  Facility  to  quotation  activity 
whenever  the  NASD  Alternative  Display 
Facility  is  unable  to  transmit  real-time 
quotation  or  trade  reporting  information 
to  the  applicable  Securities  Information 
Processor. 

(4)  May,  in  its  discretion,  halt  all 
trading  by  ITS  Market  Makers 
participating  in  the  ADF  in  a  security 
listed  on  a  national  securities  exchange 
when  (i)  a  national  securities  exchange 
imposes  a  trading  halt  in  an  ITS 
Security  because  of  an  order  imbalance 
or  influx  ("operational  trading  halt"),  or 
(ii)  when  the  security  is  a  derivative  or 
component  of  an  ITS  Security  listed  on 
a  national  securities  exchange  and  a 
national  securities  exchange  imposes  an 
operational  trading  halt  in  that  security. 
ITS  Market  Makers  may  commence 
quotations  and  trading  at  any  time 
following  initiation  of  operational 
trading  halts,  without  regard  to 
procedures  for  resuming  trading  set 
forth  in  paragraph  (b). 

Members  shall  promptly  notify  NASD 
whenever  they  have  knowledge  of  any 
matter  related  to  a  security  or  the  issuer 
thereof  that  has  not  been  adequately 
disclosed  to  the  public  or  where  they 
have  knowledge  of  a  regulatory  problem 
relating  to  such  security. 

(b)  Commencement  and  Termination  of 
a  Trading  Halt  * 

(1)  In  the  event  NASD  determines  that 
a  basis  exists  under  Rule  5200(a)  to 
initiate  a  trading  halt,  the 
commencement  of  the  trading  halt  will 
be  effective  simultaneously  with 
appropriate  notice  via  an  administrative 
message. 

(2)  Trading  in  a  halted  security  shall 
resume  upon  notice  via  an 
administrative  message  that  a  trading 
halt  is  no  longer  in  effect. 


(c)  Authority  to  Initiate  Trading  and 
Quotation  Halts  In  Non-Exchange-Listed 
Foreign  Securities 

In  circumstances  in  which  it  is 
necessary  to  protect  investors  and  the 
public  interest,  NASD  Regulation  may 
direct  members,  pursuant  to  the 
procedures  set  forth  in  paragraph  (d),  to 
halt  trading  and  quotations  in  a 
quotation  medium  other  than  an 
exchange  or  the  NASD  Alternative 
Display  Facility  of  an  American 
Depository  Receipt  ("OTC  ADR")  or  a 
security  ("OTC  Security")  that  is  traded 
in  the  OTC  market  and  that  is  not 
otherwise  listed  on  a  national  securities 
exchange  or  included  in  the  OTC 
Bulletin  Board  Service  ("OTCBB")  when 
the  OTC  Security  or  the  security 
underlying  the  OTC  ADR  is  listed  on  or 
registered  with  a  foreign  securities 
exchange  or  market,  and  the  foreign 
securities  exchange,  market,  or 
regulatory  authority  overseeing  such 
issuer,  exchange  or  market  halts  trading 
in  such  security  for  regulatory  reasons 
C  Foreign  Regulatory  Half);  provided, 
however,  that  NASD  Regulation  will  not 
impose  a  trading  and  quotation  halt  if 
the  Foreign  Regulatory  Halt  was 
imposed  solely  for  the  dissemination  of 
material  news,  a  regulatory  filing 
deficiency,  or  operational  reasons. 

(d)  Procedure  for  Initiating  a  Trading 
and  Quotation  Halt 

(1)  For  a  halt  initiated  under 
subparagraph  (c)  of  this  rule,  NASD 
Regulation  will  promptly  evaluate 
information  received  from  a  foreign 
securities  exchange  or  market  on  which 
the  OTC  Security  or  the  security 
underlying  the  OTC  ADR  is  listed  or 
registered  or  from  a  foreign  regulatory 
authority  overseeing  such  issuer, 
exchange,  or  market  about  a  Foreign 
Regulatory  Halt  and  determine  whether 
a  trading  and  quotation  halt  in  the  OTC 
Security  is  appropriate. 

(2)  Should  NASD  Regulation 
determine  that  a  basis  exists  under  this 
Rule  for  initiating  a  trading  and 
quotation  halt,  NASD  Regulation  shall 
disseminate  appropriate  public  notice 
that  a  trading  and  quotation  halt  is  in 
effect  and  the  commencement  of  the 
trading  halt  will  be  effective 
simultaneously  with  appropriate  public 
notice. 

(3)  Trading  and  quotations  in  the  OTC 
market  may  resume  when  NASD 
Regulation  determines  that  the  basis  for 
the  halt  no  longer  exists  or  when  five 
business  days  have  elapsed  from  the 
date  NASD  Regulation  initiated  the 
trading  and  quotation  halt  in  the 
security,  whichever  occurs  first.  NASD 
Regulation  shall  disseminate 
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appropriate  public  notice  that  a  trading 
and  Quotation  halt  is  ho  longer  in  effect. 

Selected  NASD  Notices  to  Members: 
88-46,  94-98. 

JM-5200-1.  Market  Closing  Policy 

Since  1988,  the  NASD  has 
consistently  asserted  that  circuit 
*    breakers  should  only  be  used  in 
response  to  extraordinary  price 
movement.  The  NASD's  strong 
preference  is  that  markets  remain  open 
wherever  possible  and,  most 
importantly,  remain  open  at  the  end  of 
the  day. 

The  NASD  recognizes,  however,  the 
risks  imposed  on  any  single  market  that 
remains  open  while  all  other  U.S. 
markets  have  halted  trading  in  response 
to  extraordinary  price  movements. 
Therefore,  the  NASD  Board  of 
Governors  has  determined  to  halt,  upon 
SEC  request,  all  domestic  trading  in  all 
equity  and  equity-related  securities 
trading  in  the  over-the-counter  market 
should  other  major  securities  markets 
initiate  market-wide  trading  halts  in 
response  to  extraordinary  market 
conditions. 

This  determination  reflects  the 
NASD's  long-time  policy  of  cooperation 
with  the  Commission  and  other  market 
participants  on  issues  relating  to  trading 
halts  and  represents  the  Association's 
continued  commitment  to  the 
establishment  of  circuit  breaker 
standards  that  both  keep  markets  open 
longer  during  periods  of  market  stress 
and  that  are  also  more  reflective  of 
market  activity  as  a  whole. 

Towards  that  end.  the  NASD  believes 
that  additional  future  changes  to  circuit 
breakers  are  warranted.  In  particular, 
the  NASD  is  concerned  that  the  Dow 
Jones  Industrial  Average,  despite  recent 
improvements  including  the  addition  of 
a  small  number  of  Nasdaq  stocks 
remains  an  inappropriately  narrow 
indicator  of  market  price  declines.  As 
an  alternative,  the  NASD  believes  that 
the  Commission  should  consider 
replacing  the  DflA  with  the  lar^r  and 
more  diverse  Standard  and  Poor's  500 
Index  as  the  measure  that  best  reflects 
overall  market  activity  for  circuit 
breaker  purposes.  The  NASD  hopes  to 
revisit  this  issue  with  the  Commission  in 
the  future. 

This  Market  Closing  Policy  shall 
remain  in  effect  until  April  30,  2003. 
unless  otherwise  modified,  or  extended 
prior  thereto,  by  the  NASD  Board  of 
Governors. 

5300.  Trtuuaetioru  Related  to 
Initial  Public  Offerings 

No  member  or  person  associated  with 
a  member  shall  execute  or  cause  to  be 
executed,  directly  or  indirectly,  an  over- 


the-counter  transaction  in  a  security 
subject  to  an  initial  public  offering  until 
such  security  has  first  opened  for 
trading  on  the  national  securities 
exchange  listing  the  security,  as 
indicated  by  the  dissemination  of  an 
opening  transaction  in  the  security  by 
the  listing  exchange  via  the 
Consolidated  Tape  or,  for  Nasdaq,  the 
Nasdaq  Tape. 
•        •        •        •        * 

(520016500.  Intennarket  Trading 
System[/Computer  Assisted  Execution 
System] 

[5210]6510.  Definitions 

(a)  The  term  "ITS  Participant 
Exchange"  shall  mean  a  participant  in 
the  ITS  Plan  that  is  a  national  securities 
exchange. 

(b)  The  term  "ITS  Plan"  shall  mean 
the  plan  agreed  upon  by  the  ITS 
participants,  as  from  time  to  time 
amended  in  accordance  with  the 
provisions  therein,  and  approved  by  the 
Commission  pursuant  to  Section 
llA(a)(3)(B)  of  the  Act  and  SEC  Rule 
llAa3-2  thereunder. 

(c)  The  term  "ITS  Security"  shall 
mean  any  security  [which]  that  may  be 
traded  through  the  System  by  an  ITS/ 
.AIJflCAES]  Market  Maker. 

(d)  The  term  "ITS  System"  shall  mean 
the  communications  network  and 
related  equipment  that  links 
electronically  the  ITS  Participant 
Exchanges  and  ITS/yW?flCAES]  Market 
Makers  as  described  in  the  Plan. 

(e)  The  term  'ITS//U)i^CAES]  Market 
Maker"  shall  mean  a  member  of  the 
Association  that  is  registered  as  a 
market  maker  with  the  Association  for 
the  purposes  of  participation  in  ITS 
[through  CAES)  with  respect  to  one  or 
more  specified  ITS  securities  in  which 
[he]  it  is  then  actively  registered. 
Registration  as  an  ITS/AZ?flCAES] 
Market  Maker  is  [mandatory]  optional 
for  all  registered  CQS  market  makers  in 
securities  eligible  for  inclusion  in  the 
rrS/ADi^CAESl  linkage. 

(f)  The  term  "Participant  Market" 
shall  mean  the  securities  trading  floor  of 
each  participating  ITS  Exchange  and  the 
markets  of  ITS/ADflCAES]  Market 
Makers  in  ITS  securities. 

(g)  The  term  "Pre-Opening 
Application"  shall  mean  the  application 
of  the  System  which  permits  a  specialist 
or  rrS/ADflCAES]  Market  Maker  who 
wishes  to  open  [his]  its  market  in  an  ITS 
Security  to  obtain  pre-opening  interests 
from  other  specialists  and  ITS/ 
i4Di=tCAES]  Market  Makers. 

(h)  The  term  "Previous  Day's 
Consolidated  Closing  Price"  shall  mean 
the  last  price  at  which  a  transaction  in 
a  security  was  reported  by  the 


consolidated  last  sale  reporting  system 
on  the  last  previous  day  on  which 
transactions  were  reported  by  such 
system;  provided,  however,  that  the 
"previous  day's  consolidated  closing 
price"  for  all  Network  A  or  Network  B 
eligible  [S]securities  shall  be  the  last 
price  at  which  a  transaction  in  the  stock 
was  reported  by  the  New  York  Stock 
Exchange,  Inc.  (NYSE)  or  the  American 
Stock  Exchange,  Inc.  (Amex),  if,  because 
of  unusual  market  conditions,  the  NYSE 
or  the  Amex  price  is  designated  as  such 
pursuant  to  the  ITS  plan. 

(i)  A  "Third  Participating  Market 
Center  Trade-Through,"  as  that  term  is 
used  in  this  Rule,  occurs  whenever  an 
ITS/ADi^CAES]  Market  Maker  initiates 
the  purchase  of  an  ITS  Security  by 
sending  a  commitment  to  trade  through 
the  System  and  such  commitment 
results  in  an  execution  at  a  price 
[which]  that  is  higher  than  the  price  at 
which  the  security  is  being  offered  (or 
initiates  the  sale  of  such  a  security  by 
sending  a  commitment  to  trade  through 
the  System  and  such  commitment 
results  in  an  execution  at  a  price  which 
is  lower  than  the  price  at  which  the 
security  is  being  bid  for)  at  the  time  of 
the  purchase  (or  sale)  in  another  ITS 
participating  market  center  as  reflected 
by  the  offer  (bid)  then  being  displayed 
by  [ITS/CAES]  Market  Makers  from 
such  other  market  center.  The  member 
described  in  the  foregoing  sentence  is 
referred  to  in  this  Rule  as  the  "member 
who  initiated  a  third  participating 
market  center  trade-through." 
[Amended  eff.  Nov.  24, 1989;  Aug.  5, 
1991;  amended  by  SR-NASI>-93-10  eff. 
Oct.  31, 1994;  amended  by  SR-NASD- 
97-09  eff.  May  30, 1997.)  Selected 
Notices  to  Members:  94-81. 

15220]6520.  ITS/ADF[CAES] 
Registration 

In  order  to  participate  in  ITS,  a  market 
maker  must  be  registered  with  the 
Association  as  an  ITS/ADi^CAES] 
Market  Maker  in  each  security  in  which 
a  market  will  be  made  in  ITS.  Such 
registration  shall  be  conditioned  upon 
the  ITS/ADflCAESl  Market  Maker's 
continuing  compliance  with  the 
following  requirements: 

(a)  Registration  as  a  CQS  market 
maker  pursuant  to  Rule  6320  and 
compliance  with  the  Rule  6300  Series; 

(b)  Execution  of  an  ITS/ADi^CAES] 
Market  Maker  application  agreement 
with  the  Association  at  least  two  days 
prior  to  the  requested  date  of 
registration; 

(c)  Compliance  with  SEC  Rule  15c3- 
1; 

(d)  Compliance  with  the  ITS  Plan, 
SEC  Rule  llAcl-1  and  all  applicable 
Rules  of  the  Association; 
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(e)  The  maintenance  of  continuous 
two-sided  quotations  in  the  absence  of 
the  grant  of  an  excused  withdrawal  or 

a  functional  excused  withdrawal  by  the 
Association.  Any  registered  ITS  Market 
Maker  (excluding  ECNs)  that 
participates  in  a  pre-opening 
application  process  and  does  not  enter 
and  maintain  continuous  two-sided 
quotations  in  the  security  on  that  same 
trading  day  may  not  re-register  to 
participate  in  ITS  in  such  security  for 
twenty  (20)  business  days  unless  NASD 
Alternative  Display  Facility  Operations 
grants  an  excused  withdraw; 

(f)  Maintenance  of  the  physical 
security  of  the  equipment  used  to 
interface  with  the  ITS  System  located  on 
the  premises  of  the  ITS/ADftCAES] 
Market  Makers  to  prevent  the 
unauthorized  entry  of  communications 
into  the  ITS  System;  and 

(g)  Acceptance  and  settlement  of  each 
ITS  System  trade  that  the  ITS  System 
identifies  as  effected  by  such  ITS/ 
AZJFICAES]  Market  Maker,  or  if 
settlement  is  to  be  made  through 
another  clearing  member,  guarantee  of 
the  acceptance  of  settlement  of  such 
identified  ITS  System  trade  by  the 
clearing  member  on  the  regularly 
scheduled  settlement  date. 

(5221]fi52i.  Suspension  or  Revocation 
of  ITS/ADFICAES]  Registration 

Failure  by  an  ITS/ADfTCAES]  Market 
Maker  to  comply  with  the  ITS  Plan  or 
any  of  the  rules  identified  herein  shall 
subject  such  ITS/ADfTCAES]  Market 
Maker  to  censure,  fine,  suspension  or 
revocation  of  its  registration  as  an  ITS/ 
ADF\CAES]  Market  Maker,  or  any  other 
fitting  penalty. 

[523016550.  ITS  Operations 

(a)  All  transactions  effected  through 
ITS  shall  be  on  a  "regular  way"  basis. 
Each  transaction  effected  through  ITS 
shall  be  cleared  and  settled  through  a 
clearing  agency  registered  with  the 
Commission  [which]  that  maintains 
facilities  through  which  ITS 
transactions  may  be  compared  and 
settled. 

(b)  Any  "commitment  to  trade," 
which  is  transmitted  by  an  ITS/ 
ADFICAES]  Market  Maker  to  another 
ITS  participating  market  center  through 
ITS,  shall  be  firm  and  irrevocable  for  the 
period  of  thirty  (30)  seconds,  [either] 
one  minute  or  two  minutes  (specified  in 
accordance  with  subparagraph  (7) 
below)  following  transmission  by  the 
sender.  All  such  commitments  to  trade 
shall,  at  a  minimum: 

(1)  Include  the  number  or  symbol 
which  identifies  the  n'S/A£>F[CAES] 
Market  Maker; 


(2)  Direct  the  commitment  to  a 
particular  participant  market; 

(3)  Specify  the  seciu-ity  which  is  the 
subject  of  the  conunitment; 

(4)  Designate  the  commitment  as 
either  a  commitment  to  buy  or  a 
commitment  to  sell; 

(5)  Specify  the  amoimt  of  the  security 
to  be  bought  or  sold,  which  amount 
shall  be  for  one  unit  of  trading  or  any 
multiple  thereof; 

(6)  Specify: 

(A)  A  price  equal  to  the  offer  or  bid 
price  then  being  furnished  by  the 
destination  Participant  Market,  which 
price  shall  represent  the  price  at  or 
below  which  the  security  is  to  be  bought 
or  the  price  at  or  above  which  the 
security  is  to  be  sold,  respectively; 

(B)  A  price  at  the  execution  price  in 
the  case  of  a  commitment  to  trade  sent 
in  compliance  with  the  block  trade  rule; 
or 

(C)  That  the  commitment  is  a 
commitment  to  trade  "at  the  market;' 

(7)  Specify  [either]  thirty  (30)  seconds. 
one  minute  or  two  minutes  as  the  time 
period  during  which  the  commitment 
shedl  be  irrevocable,  but  if  the  time 
period  is  not  specified  in  the 
commitment,  a  two  minute  period  shall 
be  assxuned.  It  should  be  noted  that  the 
period  of  time  represented  by  these 
designations  may  be  changed  in  the 
future  by  action  of  the  ITS  Operating 
Committee,  whose  decision  as  to  the 
applicable  period  shall  be  binding  upon 
ITS/ADilCAES]  Market  Makers; 

(8)  Designate  the  commitment  "short" 
or  "short  exempt"  whenever  it  is  a 
commitment  to  sell  which,  if  it  should 
result  in  an  execution  in  the  receiving 
market,  would  result  in  a  short  sale  to 
which  the  provisions  of  SEC  Rule  10a- 
1(a)  under  the  Act  would  apply. 

(c)  If  a  conunitment  to  trade  is 
directed  to  an  ITS/ ADFICAES]  Market 
Maker,  and  the  execution  of  such 
commitment  exhausts  the  size  of  the 
quotation  being  displayed  by  the  ITS/ 
ADftCAES]  Market  Maker,  then  such 
rrS/ADFtCAES]  Market  Maker  shall  be 
placed  in  a  functional  excused 
withdrawal  state  pending  the  input  of  a 
new  two-sided  quotation  with  size  into 
the  Association's  [Consolidated 
Quotation  Service]  ADF.  The  new  two- 
sided  quotation  required  of  the  ITS/ 
ADFICAES]  Market  Maker  will  be 
entered  as  promptly  as  possible  into  the 
Association's  [Consolidated  Quotation 
Service]  ADF. 

(d)  Transactions  in  ITS  securities 
executed  [in  CAES]  by  ITS/ADF[CAES1 
Market  Makers  or  received  through  the 
ITS  System  and  executed  by  an  ITS/ 
ADF[CAES1  Market  Maker  are  reported 
to  the  CTA  Plan  Processor  [by  the  CAES 
System]  at  the  price  specified  in  the 


commitment  or  if  executed  at  a  better 
price,  the  execution  price. 

[5240)6540.  Pre-Opening  Application- 
Opening  by  rrS/ADFICAES]  Market 
Maker 

The  pre-opening  application  enables 
an  ITS/ADf!CAES]  Market  Maker  or  ITS 
Participant  Exchange  in  any  participant 
market  who  wishes  to  open  [his]  its 
market  in  an  ITS  Secuirity  to  obtain 
through  the  ITS  System  [or  CAES],  any 
pre-opening  interest  of  an  ITS 
Participant  Exchange  or  other  ITS/ 
ADflCAES]  Market  Makers  registered  in 
that  security  and/or  market  makers  in 
other  participant  markets. 

(a)  Notification  Requirement — 
Applicable  Price  Change.  Initial 

Notification 

(1)  Whenever  an  ITS/ADflCAES) 
Market  Maker,  in  an  opening  transaction 
in  any  ITS/ADfT/CAES]  Security, 
anticipates  that  the  opening  transaction 
will  be  at  a  price  that  represents  a 
change  from  the  security's  previous 
day's  consolidated  closing  price  of  more 
than  the  "applicable  price  change"  (as 
defined  below),  [he]  its  shall  notify  the 
other  Participant  markets  of  the 
situation  by  sending  a  "pre-opening 
notification"  through  the  System. 
Thereafter,  the  ITS/ ADFICAES]  Market 
Maker  shall  not  open  the  security  in 
[his]  its  market  until  not  less  than  three 
minutes  after  [his]  its  transmission  of 
the  pre-opening  notification.  The 
"applicable  price  changes"  are: 


Security 

Consolidated 
dosing  price 

Applicabto 
phce  change 
(more  than) 

Network  A  .... 
NetwortcB  .... 

Under  $15... 
$15  or  over  .. 

Under $5 

$5  or  over  .... 

%  point. 
'  V«  point. 
'/(» point. 
'  Va  point. 

'  ft  tt>e  previous  day's  consolidated  dosing 
price  of  a  Network  A  tligible  Security  exceed- 
ed $100  dollars  and  tfte  security  does  not  un- 
deriie  an  individual  stock  option  contract  listed 
and  currently  trading  on  a  national  securities 
exchange  the  "applicat>le  price  change"  is  one 
dollar. 

^If  the  previous  day's  consolidated  dosing 
price  of  a  Networt<  B  Eligible  Security  exceed- 
ed $75  and  the  security  is  not  a  Portfolio  De- 
posit Receipt,  Index  Funds  Share,  or  Trust 
Issued  Receipt,  or  does  not  underiie  an  indi- 
vidual stock  option  contract  listed  and  cur- 
rently trading  on  a  national  securities  ex- 
change the  "applicable  price  change"  is  one 
dollar. 

For  transactions  involving  securities 
trading  in  decimal-based  increments, 
the  "applicable  price  changes"  are: 
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Security 

Consolidated 
ckjsing  price 

Applicable 

price 

change 

(more  than) 

Network  A  

Network  B  

Under $15  

$15orover .... 

Under  $5  

$5  or  over 

0.10 
30.25 

0.10 
*0.25 

Security 

Consolidated 
closing  price 

Price 
range 

$10  or  over  

»1.00 

3|f  ttie  previous  day's  consolidated  closing 
price  of  a  Network  A  Eligible  Security  exceed- 
ed $100  dollars  and  the  secunty  does  not  un- 
derlie an  Individual  stock  option  contract  listed 
and  currently  trading  on  a  national  securities 
exchange  the  "applicable  price  change"  is  one 
dollar. 

*lf  ttie  previous  day's  consolidated  closing 
price  of  a  Network  B  Eligible  Security  exceecf 
ed  $75  and  the  security  is  not  a  Portfolio  De- 
posit Receipt,  Index  Funds  Share,  or  Tnjst 
Issued  Receipt,  or  does  not  underiie  an  indi- 
vidual stock  option  contract  listed  and  cur- 
rently tradino  on  a  national  securities  ex- 
change the  applicable  price  change"  is  one 
dollar. 

(2)  A  pre-opening  notification  shall: 

(A)  Be  designated  as  a  pre-opening 
notification  (POA); 

(B)  Identify  the  ITS/ADilCASES] 
Market  Maker  and  the  security  involved; 
and 

(C)  Indicate  the  "applicable  price 
range"  by  being  formatted  as  a 
standardized  pre-opening 
administrative  message  as  follows:  POA 
MMID/XYZ 

(3)  The  price  range  shall  not  exceed 
the  "applicable  price  range"  shown 
below: 


Security 

ConsolkJated 
ck}sing  price 

Applicable 
price  range 

Network  A  .... 
Networks  .... 

Under  $50  .... 
$50  or  over  .. 

Under  10 

$10  or  over  .. 

Vz  point. 
1  point.' 
V2  point. 
1  point.* 

s  If  the  previous  day's  consolidated  closing 
price  of  an  ITS  security  exceeded  $100  dollars 
and  the  Security  does  not  underlie  an  indi- 
vidual stock  option  contract  listed  and  cur- 
rently tradino  on  a  national  securities  ex- 
change the  applicable  price  change"  is  two 
dollars. 

6  If  the  previous  day's  consolidated  closing 
price  of  a  Network  B  Eligible  Security  exceed- 
ed $75  and  the  security  is  not  a  Portfolio  De- 
posit Receipt.  Index  Fund(s)  Share,  or  Tmst 
Issued  Receipt,  or  does  not  underiie  an  indi- 
vidual stock  option  contract  listed  and  cur- 
rently trading  on  a  national  securities  ex- 
change the  'applk:able  price  change"  is  two 
dollars. 

For  transactions  involving  securities 
trading  in  decimal-based  increments, 
the  price  range  shall  not  exceed  the 
"applicable  price  range"  shown  below: 


Security 

Consolidated 
ctosing  price 

Price 
range 

Under  $50 

$50  or  over  

Under $10  

$0  50 

Network  B 

'1.00 
0.50 

'If  ttie  previous  day's  consolidated  closing 
price  of  an  ITS  security  exceeded  $100  dollars 
and  the  Security  does  not  underiie  an  indi- 
vidual stock  option  contract  listed  and  cur- 
rently trading*  on  a  national  securities  ex- 
charige  the  "applk:able  price  change"  is  two 
dollars. 

B  If  the  previous  day's  consolidated  closing 
price  of  a  Networit  B  Eligible  Security  exceed- 
ed $75  and  the  security  is  not  a  Portfolio  De- 
posit Receipt,  Index  Fund(s)  Share,  or  Trust 
Issued  Receipt,  or  does  not  underiie  an  indi- 
vidual stock  option  contract  listed  arxJ  cur- 
rently trading  on  a  natkxial  securities  ex- 
change the  applk:able  price  change"  is  two 
dollars. 

The  price  range  also  shall  not  straddle 
the  previous  day's  consolidated  closing 
price,  although  it  may  include  it  as  an 
endpoint  (e.g.,  a  Va-Vs  price  range 
wotild  be  permissible  if  the  previous 
day's  consolidated  closing  price  were  Vs 
or  Vs,  but  not  if  the  closing  price  were 
V4.  3/8  or  Vs). 

For  transactions  involving  seauities 
trading  in  decimal-based  increments, 
the  price  range  also  shall  not  straddle 
the  previous  day's  consolidated  closing 
price,  although  it  may  include  it  as  an 
endpoint  (e.g.,  a  40.15—40.65  price  range 
would  be  permissible  if  the  previous 
day's  consolidated  closing  price  were 
40.15-40.65,  but  not  if  the  closing  price 
were  within  the  price  range  40.16- 
40.64). 

(b)  Subsequent  Notifications 

If,  after  sending  a  pre-opening 
notification,  the  situation  in  an  ITS/ 
ADFICAES)  Market  Maker's  market 
changes  [he]  it  may  have  to  issue  a 
subsequent  pre-opening  notification. 
The  three  situations  requiring 
subsequent  notifications  are  described 
below.  Subsequent  pre-opening 
notifications  shall  be  standardized  pre- 
opening  administrative  messages.  After 
sending  a  subsequent  notification,  the 
ITS/i4I>FlCAESl  Market  Maker  shall 
wait  either  (1)  one  minute  or  (2)  until 
the  balance  of  the  original  three-minute 
waiting  period  expires,  whichever  is 
longer,  before  opening  [his]  its  market 
(i.e.,  if  more  than  one  minute  of  the 
initial  waiting  period  has  not  yet 
expired  at  the  time  the  subsequent 
notification  is  sent,  the  ITS/ ADFICAES] 
Market  Maker  must  wait  for  the  rest  of 
the  period  to  pass  before  opening  [his] 
its  market). 

(1)  Increase  or  Decrease  in  Applicable 
Price  Range 

Where,  prior  to  the  ITS/AD/=tCAES] 
Market  Maker's  opening  of  [his]  its 
market  in  the  seciuity,  [his]  its 
anticipated  opening  price  shifts  so  that 


it  (A)  is  outside  of  the  price  range 
specified  in  [his]  its  pre-opening 
notification  but  (B)  still  represents  a 
change  from  the  previous  day's 
consolidated  closing  price  of  more  than 
the  applicable  price  change,  [he]  it  shall 
issue  a  replacement  pre-opening 
notification  (an  "additional" 
notification)  through  the  system  before 
opening  [his]  its  market  in  the  security. 
An  additional  notification  contains  the 
same  kind  of  information  as  is  required 
in  an  original  pre-opening  notification. 

(2)  Shift  to  Within  Applicable  Price 
Change  Parameter 

(A)  The  rrS/ADi^CAES]  Market 
Maker  shall,  by  issuing  a  "cancellation" 
notification  through  the  system,  notify 
the  Participant  market(s)  of  the 
receiving  market  maker(s)  prior  to 
opening  the  security  if  the  price  at 
which  [he]  it  anticipates  opening  [his] 
its  market  shifts  so  that  it  (i)  is  outside 
of  the  price  range  specified  in  [his]  its 
pre-opening  notification  but  (ii)  does 
not  represent  a  change  fi-om  the 
pre.vious  day's  consolidated  closing 
price  of  more  than  the  applicable  price 
change. 

(B)  Notwithstanding  the  preceding 
sentence,  in  situations  where  the  price 
range  in  an  initial  or  additional 
notification  includes  price  variations 
equal  to  or  less  than  the  applicable  price 
change  parameters,  the  "cancellation" 
notification  signifies  that  the  anticipated 
opening  price  (i)  may  or  may  not  be 
outside  of  the  price  range  specified  in 
the  pre-opening  notification  and  (ii) 
does  not  represent  a  change  from  the 
previous  day's  consolidated  closing 
price  of  more  than  the  applicable  price 
change. 

Example:  CTA  close  at  30.  Pre- 
Opening  Notification  sent  with  any  one 
of  the  following  price  ranges:  30-30  Vz; 
30V8-30V8;  or  30V4-303/4.  U  is  then 
determined  that  the  stock  will  open  at 
293/4  or  29V8.  Under  paragraph  (13){2)(A), 
the  specialist  "shall"  send  cancellation 
notification.  If  it  is  subsequently 
determined  that  stock  will  open  at  30, 
30V8,  or  3OV4,  the  specialist  need  not 
reindicate  stock  piusuant  to  paragraph 
(b)(2)(B). 

Example  for  Decimal-Based 
Securities:  CTA  close  at  30.  Pre-Opening 
Notification  sent  with  a  price  range  at  or 
within  the  following  range:  30.10-30.60. 
It  is  then  determined  that  the  stock  will 
open  at  a  price  within  the  range  of  29.75 
to  29.99.  Under  paragraph  (b)(2)(A),  the 
specialist  "shall"  send  cancellation 
notification.  If  it  is  subsequently 
determined  that  stock  will  open  at  a 
price  within  the  range  of  30-30.25,  the 
specialist  need  not  reindicate  stock 
pursuant  to  paragraph  (bK2KB). 
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(3)  Participation  as  Principal  Precluded 
("Second  Look") 

If  a  responding  market  maker  who  has 
shown  in  [his]  its  pre-opening  response 
interest  as  a  principal  at  a  price  better 
than  the  anticipated  opening  price 
would  be  precluded  ft'om  participation 
as  principal  in  the  opening  transaction 
(8.g.,  [his]  its  responding  principal 
interest  is  to  sell  at  a  priceVs  or  more 
below  the  opening  price  established  by 
paired  agency  orders),  the  ITS/ 
ADFICAES]  Market  Maker[s]  shall  send 
a  "second  look"  notification  through  the 
System,  notifying  such  responding 
market  maker  of  the  price  and  size  at 
which  [he]  it  could  participate  as 
principal  (i.e.,  in  the  parenthetical 
example  above,  the  total  amoimt  of  the 
seciuity  that  [he]  it  would  have  to  sell 
at  theVs-better  price  to  permit  the 
opening  transaction  to  occur  at  that 
price). 

For  seciuities  trading  in  decimal- 
based  increments,  if  a  responding 
market  maker  who  has  shown  in  [his]  its 
pre-opening  response  interest  as  a 
principal  at  a  price  better  than  the 
anticipated  opening  price  would  be 
precluded  from  participation  as 
principal  in  the  opening  transaction 
(e.g.  [his]  its  responding  principal 
interest  is  to  sell  at  a  price  ,01  or  more 
below  the  opening  price  established  by 
paired  agency  orders),  the  ITS/ 
ADFICAES]  Market  Maker[s]  shall  send 
a  "second  look"  notification  through  the 
System,  notifying  such  responding 
market  maker  of  the  .01  price  and  size 
at  which  [he]  it  could  participate  as 
principal  (i.e.,  in  the  parenthetical 
example  above,  the  total  amovmt  of  the 
sectuity  that  [he]  it  would  have  to  sell 
at  the  .01  better  price  to  permit  the 
opening  transaction  to  occur  at  that 
price). 


(c)  Tape  Indications 

If  the  CTA  Plan  or  the  Association's 
rules  require[s]  or  permits  that  an 
"indication  of  interest"  (i.e.,  an 
anticipated  opening  price  range)  in  a 
security  be  fiunished  to  the 
consolidated  last  sale  reporting  system 
prior  to  the  opening  of  trading  or  the 
reopening  of  trading  following  a  halt  or 
suspension  in  trading  in  one  or  more 
ITS  Securities,  then  the  furnishing  of  an 
indication  of  interest  in  such  situations 
shall,  without  any  other  additional 
action  required  of  the  ITS/ADF[CAES] 
Market  Maker,  (1)  initiate  the  pre- 
opening  process,  and  (2)  if  applicable, 
substitute  for  and  satisfy  the 
requirements  of  paragraphs  (a),  (b)(1), 
and  (b)(2)  (while  the  fumishing  of  an 
indication  of  interest  to  the  consolidated 
last  sale  reporting  system  satisfies  the 


notification  requirements  of  this  nile,  an 
ITS/ADfTCAES]  Market  Maker  should 
also  transmit  the  indication  through  the 
System  in  the  format  of  a  standardized 
pre-opening  administrative  message).  In 
any  such  situation,  the  ITS/ADfl/CAES] 
Market  Maker  shall  not  open  or  reopen 
the  seciuity  until  not  less  than  three 
minutes  after  [his]  its  transmission  of 
the  opening  or  reopening  indication  of 
interest.  For  the  piupose  of  paragraphs 
(b)(3),  (d),  (f),  and  (g)  through  (i),  "pre- 
opening  notification"  includes  an 
indication  of  interest  furnished  to  the 
consolidated  last  sale  reporting  system. 

(d)  Pre-Opening  Responses — Decision 
on  Opening  Transaction 

Subject  to  paragraph  (e),  [I]if  an  ITS/ 
ADF[CAES]  Market  Maker[who]  that  has 
issued  a  pre-opening  notification 
receives  "pre-opening  responses" 
through  the  system  containing 
"obligations  to  trade"  from  market 
makers  in  other  Participant  markets 
("responding  market  makers"),  [he]  it 
shall  combine  those  obligations  with 
orders  [he]  it  already  holds  in  the 
security  and,  on  the  basis  of  this 
aggregated  information,  decide  upon  the 
opening  transaction  in  the  security.  If 
the  ITS/ADflCAES]  Market  Maker  has 
received  more  than  one  pre-opening 
response  from  a  Participant  market,  [he] 
it  shall  include  in  such  combination 
only  those  obligations  to  trade  from 
such  Participant  market  as  are  specified 
in  the  most  recent  response,  whether  or 
not  the  most  recent  response  expressly 
cancels  the  preceding  response(s).  An 
original  or  revised  response  received 
after  the  ITS/ADfTCAES]  Market  Maker 
has  effected  [his]  its  opening  transaction 
shall  be  to  no  effect. 

(e)  Pre-Opening  Responses  From  Open 
Markets 

(1)  An  rrS/ADilCAES]  Market  Maker 
must  accept  only  those  pre-opening 
responses  sent  to  the  Association  by 
market  makers  in  other  [plParticipant 
markets  prior  to  the  opening  of  their 
markets  for  trading  in  the  security. 
Following  a  halt  or  suspension  in 
trading  declared  by  the  Association  in 
an  ITS  Security,  an  ITS/ADF[CAES] 
Market  Maker  must  accept  only  those 
pre-opening  responses  sent  by  market 
makers  to  the  Association  from  other 
[plParticipant  markets  that  halted 
trading  in  the  secvirity 
contemporaneously  with  the 
Association  and  that  had  not  resumed 
trading  in  the  seciuity  at  the  time  the 
pre-opening  response  was  sent. 

(2)  In  the  event  that  one  or  more 
market  makers  from  [pjParticipant 
markets  that  have  already  opened 
trading  in  a  security  or,  with  respect  to 


a  halt  or  suspension  in  trading,  either 
did  not  halt  trading  in  the  security 
contemporaneously  with  the 
Association,  or  has  already  resumed 
trading  in  the  seciuity,  respond  to  a  pre- 
opening  notification  in  that  security,  the 
ITS/ADF[CAES1  Market  Maker  need  not, 
but  may  in  [his]  its  discretion,  accept 
such  responses  for  the  purpose  of 
inclusion  in  the  opening  or  reopening 
transaction.  In  the  event  that  a 
Participant  market  opens  or,  vsrith 
respect  to  a  halt  or  suspension  in 
trading,  resumes  trading  in  a  security 
subsequent  to  a  market  maker  in  the 
Participant  market  sending  a  pre- 
opening  response  but  prior  to  the 
opening  or  reopening  transaction  in 
ITS/ADF[CAES],  the  market  maker  who 
sent  the  pre-opening  response  to  the 
Association  must  confirm  the  pre- 
opening  response  by  sending  an 
administrative  message  through  the 
[s]  System  stating  that  the  response 
remains  valid.  If  the  market  maker  fails 
to  so  confirm  the  pre-opening  response, 
the  rrS/ADflCAES]  Market  Maker  need 
not,  but  may  in  [hisl/te  discretion, 
accept  the  original  response  for  the 
purpose  of  inclusion  in  the  opening  or 
reopening  transaction. 

(f)  Allocation  of  Imbalances 

Whenever  pre-opening  responses 
from  one  or  more  responding  market 
makers  include  obligations  to  take  or 
supply  as  principal  more  than  50 
percent  of  the  opening  imbalance,  the 
ITS/ADF[CAES]  Market  Maker  may  take 
or  supply  as  principal  50  percent  of  the 
imbalance  at  the  opening  price,  rounded 
up  or  down  as  may  be  necessary  to 
avoid  the  allocation  of  odd  lots.  In  any 
such  case,  where  the  pre-opening 
response  is  from  more  than  one 
responding  market  maker,  the  ITS/ 
ADflCAES]  Market  Maker  shall  allocate 
the  remaining  imbalance  (which  may  be 
greater  than  50  percent  if  the  ITS/ 
ADFICAES]  Market  Maker  elects  to  take 
or  supply  less  than  50  percent  of  the 
imbalance)  among  them  in  proportion  to 
the  amount  each  obligated  [himself] 
itself  to  take  or  supply  as  principal  at 
the  opening  price  in  [his]  its  pre- 
opening  response,  rounded  up  or  down 
as  may  be  necessary  to  avoid  the 
allocation  of  odd  lots.  For  the  purpose 
of  this  paragraph,  multiple  responding 
market  makers  in  the  same  ITS  Security 
in  the  same  Participant  market  shall  be 
deemed  to  be  a  single  responding 
market  maker. 

(g)  Treatment  of  Obligations  to  Tmde 

In  receiving  a  pre-opening  response, 
an  ITS/ADFICAES]  Market  Maker  shall 
accord  to  any  obligation  to  trade  as 
agent  included  in  the  response  the  same 
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treatment  as  [he]  it  would  to  an  order 
entrusted  to  [him]  /t  as  agent  at  the  same 
time  such  obligation  was  received. 

(h)  Responses  Increasing  the  Imbalances 

An  TTS/ADFICAES]  Market  Maker 
shall  not  reject  a  pre-opening  response 
that  has  the  effect  of  further  increasing 
the  existing  imbalance  for  that  reason 
alone. 

(i)  Reports  of  Participation 

Promptly  following  the  opening  in 
any  security  as  to  which  an  ITS/ 
ADF[CAES]  Market  Maker  issued  a  pre- 
opening  notification,  the  ITS/ ADF[/ 
CAES]  Market  Maker  shall  report  to 
each  Participant  responsible  for  a 
market  in  which  one  or  more 
responding  market  makers  are  located 
(1)  the  amount  of  the  security  purchased 
and/or  sold,  if  any,  by  the  responding 
market  maker(s)  in  the  opening 
transaction  and  the  price  thereof,  or  (2) 
if  the  responding  market  maker(s)'s 
response  included  agency  or  principal 
interest  at  the  opening  price  that  did  not 
participate  in  the  opening  transaction, 
the  fact  that  such  interest  did  not  so 
participate.  [Amended  eS.  Aug.  5, 1991; 
Mar.  31, 1993;  amended  by  SR-NASD- 
97-09  eff.  May  30. 1997;  amended  by 
SR-NASD-00-46  eff.  Aug.  28,  2000.] 
***** 

[S250]  8550.  Pre-Opening 
Applicatioii— Openings  on  Other 
Participant  Markets 

(a)  Pre-Opening  Responses 

Whenever  an  JTS/ADFICAES]  Market 
Maker  [who]that  has  received  a  pre- 
opening  notification  from  another  ITS/ 
AZ?i^CAES]  Market  Maker  or  ITS 
Participant  Exchange  as  provided  in  the 
rrS  Plan  in  any  ITS  Security  as  to  which 
[he]it  is  registered  as  an  ITS/AZ?flCAESJ 
Market  Maker  wishes  to  participate  in 
the  opening  of  that  security  in  the 
Participant  market  from  which  the  pre- 
opening  notification  was  issued,  [he]it 
-  may  do  so  by  sending  obligations  to 
trade  through  the  System  to  such 
Participant  market  in  a  pre-opening 
response.  A  pre-opening  response  shall 
be  designated  as  a  pre-opening  response 
(POR),  identify  the  security,  and  show 
the  ITS/ADflCAES]  Market  Maker's  buy 
and/or  sell[,]  interest,  (if  any),  both  as 
principal  for  [his]  its  own  account  ("P") 
and  as  agent  for  orders  left  with  [him]it 
("A"),  at  each  price  level  within  the 
price-range  indicated  in  the  pre-opening 
notification  {e.g.,  40  3/8),  reflert»Hi  on  a 
netted  share  basis. 

For  securities  trading  in  decimal- 
based  increments,  whenever  an  ITS/ 
AD/1CAES]  Market  Maker  [who]that  has 
received  a  pre-opening  notification  from 


another  ITS/AZ?fTCAES]  Market  Maker 
or  ITS  Participant  Exchange  as  provided 
in  the  ITS  Plan  in  any  ITS  Security  as 
to  which  [he]it  is  registered  as  an  ITS/ 
ADflCAES]  Market  Maker  wishes  to 
participate  in  the  opening  of  that 
seouity  in  the  Participant  market  from 
which  the  pre-opening  notification  was 
issued,  [he]it  may  do  so  by  sending 
obligations  to  trade  through  the  System 
to  such  Participant  market  in  a  pre- 
opening  response.  A  pre-opening 
response  shall  be  designated  as  a  pre- 
opening  response  (POR),  identify  the 
security,  and  show  the  ITS/ADflCAES] 
Market  Maker's  buy  and/or  sell[,] 
interest,  (if  any),  both  as  principal  for 
[his]  its  own  account  ("P")  and  as  agent 
for  orders  left  with  [him]  it  ("A"),  at 
each  price  level  within  the  price-range 
indicated  in  the  pre-opening 
notification  (e.g.,  40.40  ),  reflected  on  a 
netted  share  basis. 

The  pre-opening  response  shall  be 
formatted  as  follows:  POR  (MMID)  BUY 
[SELL]  A-P  40  3/8 

For  securities  trading  in  decimal- 
based  increments  the  pre-opening 
response  shall  be:  POR  (MMID)  BUY 
(SELL)  A-P  40.40 

The  response  may  also  show  market 
orders  separately. 

(b)  Revised  Responses 

An  ITS/ADfTCAES)  Market  Maker 
may  cancel  or  modify  [his]its  pre- 
opening  response  by  sending  through 
the  System  a  revised  response  that 
cancels  the  obligations  to  trade 
contained  in  [his]ite  original  response 
and,  if  a  modification  is  desired,  that 
substitutes  new  obligations  to  trade 
stating  the  ITS/ADflCAES]  Market 
Maker's  aggregate  interest  (i.e.,  [his]  its 
interest  reflected  in  the  original 
response  plus  any  additional  interest 
and/or  minus  any  withdrawn  interest)  at 
each  price  level.  Each  succeeding 
response,  even  if  it  fails  to  expressly 
cancel  its  predecessor  response,  shall 
supersede  the  predecessor  response  in 
its  entirety.  Any  revised  response  shall 
be  to  no  effect  if  received  in  the 
Participant  market  bom  which  the  pre- 
opening  notification  was  issued  after  the 
security  has  opened  in  such  Participant 
market. 

(c)  Pre-Opening  Notification  From  Other 
Markets 

No  rrS/ADi^CAES]  Market  Maker, 
whether  acting  as  principal  or  agent, 
shall  send  an  obligation  to  trade, 
commitment  to  trade  or  order  in  any 
security  through  the  System  to  any  other 
[p]Participant  market[,]  prior  to  the 
op»ening  of  trading  in  such  security  on 
such  other  market  (or  prior  to  the 
resumption  of  trading  in  such  security 


on  such  other  market  following  the 
initiation  of  a  halt  or  suspension  in 
trading  in  the  security)  until  a  pre- 
opening  notification  as  to  such  security 
has  been  issued  fi-om  such  other  market 
or  a  quotation  has  been  disseminated 
from  such  other  market  pursuant  to  SEC 
Rule  llAcl-1.  No  ITS/ADflCAES] 
Market  Maker  that  has  opened  for 
trading  or,  with  respect  to  a  halt  or 
suspension  of  trading  initiated  by 
another  Participant  [M]inarket,  did  not 
halt  trading  in  the  security  reasonably 
contemporaneously  with  the  Participant 
[M]inarket  or  resumed  trading  during 
such  trading  halt  or  suspension,  shall 
respond  to  a  pre-opening  notification. 

(d)  Sole  A4eans  of  Pre-Opening  Routing 

Once  a  pre-opening  notification  as  to 
any  security  is  received  by  the  ITS/ 
ADF\CAES]  Market  Maker  through  the 
System,  the  ITS/ADF[CAES]  Market 
Maker[s]  in  such  security  shall  submit 
obligations  to  trade  that  security  as 
principal  for  [his]its  own  account  to  the 
market  tiom  which  the  pre-opening 
notification  was  issued  only  throu^  the 
Pre-Opening  Application  and  shall  not 
send  orders  to  trade  that  security  for 
[his]ifs  own  account  to  such  market  for 
participation  at  the  opening  in  that 
market  by  any  other  means.  However, 
this  restriction  shall  not  apply  to  any 
order  sent  to  such  market  by  the  ITS/ 
ADFICAES]  Market  Maker  prior  to  the 
issuance  of  the  pre-opening  notification. 

(e)  Duration  of  Obligations  to  Trade 

Responses  to  pre-opening 
notifications  shall  be  voluntary,  but 
each  obligation  to  trade  that  an  ITS/ 
ADflCAES]  Market  Maker  includes  in 
any  pre-opening  response,  or  in  any 
modification  of  a  pre-opening  response, 
shall  remain  binding  on  [him]it,  until 
the  security  has  opened  in  the  market 
bom  which  the  pre-opening  notification 
was  issued  or  until  a  cancellation  or 
modification  of  such  obligation  has  been 
received  in  such  market,  and  until  a 
subsequent  cancellation  or  modification 
thereof  has  been  received  in  such 
market. 

(f)  Request  for  Participation  Report 

The  ITS  Plan  anticipates  that  an  ITS/ 
ADf[CAES]  Market  Maker  [who]that  has 
sent  one  or  more  obligations  to  trade  in 
response  to  a  pre-opening  notification 
will  request  a  report  through  the  System 
as  to  [his]its  participation  if  [helit  does 
not  receive  a  report  as  required 
promptly  following  the  opening.  If,  on 
or  following  trade  date,  [he]jt  does 
request  a  report  through  the  System  as 
to  [his]jt5  participation  before  4:00  p.m. 
Eastern  Time,  and  [he]it  does  not 
receive  a  response  by  9:30  a.m.  Eastern 


II 


Federal  Register /Vol.  67,  No.  110 /Friday.  June  7,  2002 /Notices 


39515 


Time  on  the  next  trading  day,  [he]it 
need  not  accept  a  la'ter  report.  If  [he]i^ 
fails  to  so  request  a  report,  [he]it  must 
accept  a  report  until  4:00  p.m.  Eastern 
Time  on  the  third  trading  day  following 
the  trade  date  (i.e.,  on  T+3).  The 
Association  does  not  intend  this 
paragraph  to  relieve  [him]  U  the  ITS/ 
ASD  Market  Maker  of  the  obligation, 
when  [he]it  does  not  receive  a  report,  to 
request  a  report  as  soon  as  [he]it 
reasonably  should  expect  to  have 
received  it.[Amended  eff.  Nov.  24,  1989; 
May  15. 1991;  Aug.  5. 1991;  amended  by 
SR-NASD-97-09  eff.  May  30. 1997; 
amended  by  SR-NASD-00-46  eff.  Aug. 
28.  2000.] 

[S260]fi560.  System  Trade  and 
Quotations 

(5261]656i.  lObligiOion  to  Honor 
Syntem  Trades]  Obligation  Before 
Utuing  External  ITS  Commitments 

[If  an  rrS/CAES  Market  Maker  or 
clearing  member  acting  on  his  behalf  is 
reported  on  the  clearing  tape  (as 
adjusted)  at  the  close  of  any  trading  day. 
or  shown  by  the  activity  reports 
developed  by  CAES  as  constituting  a 
side  of  a  System  trade,  such  ITS/CAES 
Market  Maker  or  clearing  member  shall 
honor  such  trade  on  the  scheduled 
settlement  date.] 

Before  formatting  any  order,  bid  or 
offer  into  an  ITS  commitment  to  trade 
and  issuing  such  a  commitment  to 
another  ITS  participant  market,  a 
member  registered  as  an  ITS  Market 
Maker  in  an  ITS  Security  shall  first 
exhaust  all  interest  at  or  better  than 
such  order,  bid  or  offer  which  is  resident 
in  the  ADF. 

[$2B2]6562.  Trade-Throughs 

I )  (a)  A  member  registered  as  an  ITS/ 
ADFICAES]  Market  Maker  in  an  ITS/ 
ADF\CAES]  [sJSecurity.  shall  avoid 
purchasing  or  selling  such  security, 
whether  as  principal  or  agent,  at  a  price 
[which]  that  is  lower  than  the  bid  or 
higher  than  the  offer  displayed  fi-om  an 
ITS  Participant  Exchange  or  ITS/ 
ADi^CAES]  Market  Maker  ("trade- 
through"),  vmless  the  following 
conditions  apply: 

(1)  The  size  of  the  bid  or  offer  that  is 
traded-through  is  for  100  shares; 

(2)  The  ITS/ADF[CAES1  Market  Maker 
is  unable  to  avoid  the  trade-through 
because  of  [the]  a  systems/ equipment 
failure  or  malfunction; 

(3)  The  transaction  which  constituted 
the  trade- through  is  not  a  "regular  way" 
contract; 

(4)  The  bid  or  offer  that  is  traded[-] 
through  is  being  displayed  from  a 
[Mjmarket  [Cjcenter  whose  members  are 
xelieved  of  their  obligations  under  SEC 


Rule  llAcl-l([C)c)(2)  with  respect  to 
such  bid  or  offer; 

(5)  The  bid  or  offer  that  is  traded[-] 
through  has  caused  a  locked  or  crossed 
market  in  the  ITS  Security; 

(6)  The  commitment  received  by  an 
rrS/ADFtCAES]  Market  Maker  which 
caused  the  trade-through  was  originated 
by  an  ITS  Participant  Exchange; 

(7)  The  transaction  involves  (A) 
purchases  and  sales  effected  by  ITS/ 
ADflCAES]  Market  Makers  participating 
in  an  opening  (or  reopening)  transaction 
or  (B)  any  "Block  Transaction"  as 
defined  in  the  ITS/ ADFICAES]  Rules;  or 

(8)  In  the  case  of  a  third  participating 
market  center  trade- through,  either: 

(A)  The  ITS/ ADFICAES]  Market 
Maker  who  initiated  the  trade-through 
(i)  had  sent  a  commitment  to  trade 
promptiy  following  the  trade-through 
that  satisfies  the  bid  or  offer  traded[-] 
through,  and  (ii)  preceded  the 
commitment  with  an  administrative 
message  stating  that  the  commitment 
was  in  satisfaction  of  a  third 
participating  market  center  trade- 
through;  or 

(B)  A  complaint  with  respect  to  the 
trade-through  was  not  received  by  the 
Association  through  the  System  from 
the  aggrieved  party  promptly  following 
the  trade-through,  and,  in  any  event, 
within  ten  (10)  minutes  from  the  time 
the  aggrieved  party  sent  a  complaint 
through  the  System  to  the  ITS 
[pjParticipating  [m]Market  [c]Center  that 
received  the  commitment  to  trade  that 
caused  the  trade- through,  which  first 
complaint  must  have  been  received 
within  five  (5)  minutes  from  the  time 
the  report  of  the  transaction  that 
constituted  the  trade-through  was 
disseminated  over  the  high  speed  line  of 
the  consolidated  last  sale  reporting 
system. 

(b)(1)  If  a  trade-through  occurs  and  a 
complaint  is  promptly  received  by  the 
Association  either  through  the  ITS 
System  from  the  appropriate  ITS 
Participant  Exchange  whose  member  is 
the  aggrieved  party  or  from  an  ITS/ 
ADFICAES]  Market  Maker,  then: 

(A)  If  rrS/ADFtCAES]  Market  Makers 
are  on  both  sides  of  a  principal  trade, 
the  price  of  the  transaction  which 
constituted  the  trade-through  shall  be 
corrected,  by  agreement  of  the  parties,  to 
a  price  at  which  a  trade-through  would 
not  have  occurred  and  the  price 
correction  shall  be  reported  through  the 
consolidated  last  sale  reporting  system; 
otherwise  (i)  the  initiating  ITS/ 
ADF[CAES]  Market  Maker  shall  satisfy, 
or  cause  to  be  satisfied,  the  bid  or  offer 
traded  through  in  its  entirety  at  the 
price  of  such  bid  or  offer  or  at  the  price 
that  caused  the  trade-through  (as 
determined  in  accordance  with 


subparagraph  (E)  below,  or,  if  the 
initiating  ITS/ADFJCAES]  Market  Maker 
elects  not  to  do  so.  (ii)  the  transaction 
shall  be  voided. 

(B)  If  an  rrS/ADFTCAES]  Market 
Maker  executed  the  transaction  and  the 
contra-side  was  not  an  ITS/ADFICAES] 
Market  Maker  (i)  tije  ITS/ ADFICAES] 
Market  Maker  registered  in  the  security 
shall  satisfy,  or  cause  to  be  satisfied,  the 
bid  or  offer  traded-through  in  its 
entirety  at  the  price  of  such  bid  or  offer, 
or.  if  the  ITS/AZ?F[CAES]  Market  Maker 
elects  not  to  do  so.  (ii)  the  price  of  the 
transaction  [which]  that  constituted  the 
trade  through  shall  be  corrected  by  the 
ITS/ ADFICAES]  Market  Maker  to  a  price 
at  which  a  trade  through  would  not 
have  occurred  and  the  price  correction 
shall  be  reported  through  the 
consolidated  last  sale  reporting  system. 

(C)  If  ITS/ADFTCAES]  Market  Makers 
are  on  both  sides  of  a  trade  and  one  or 
both  are  acting  as  agent,  the  price  of  the 
transaction  which  constituted  the  trade- 
through  shall  be  corrected,  by  agreement 
of  the  parties,  to  a  price  at  which  a 
trade-through  would  not  have  occurred 
and  the  price  correction  shall  be 
reported  through  the  consolidated  last 
sale  reporting  system;  otherwise,  the 
ITS/ADFICAES]  Market  Maker  that 
initiated  the  transaction  shall  satisfy,  or 
cause  to  be  satisfied,  the  bid  or  offer 
traded  through  in  its  entirety  at  the 
price  of  such  bid  or  offer. 

(D)  Whenever  the  provisions  of 
subparagraphs  (B)  and  (C)  above  apply, 
the  customer's  order  or  a  portion  thereof 
[which]  that  was  executed  in  the 
transaction  [which]  that  constituted  the 
trade-through  (whether  such  order  or  a 
portion  thereof  was  executed  by  the 
member  who  initiated  the  trade-through 
or  by  the  member  on  the  contra  side  of 
the  transaction,  or  both)  shall  receive 
the  price  [which]  that  caused  the  trade- 
through,  or  the  price  at  which  the  bid 
or  offer  traded  through  was  satisfied,  if 
it  was  satisfied  pursuant  to 
subparagraph  (B)  above,  or  the  adjusted 
price,  if  there  was  an  adjustment 
pursuant  to  subparagraph  (B)  above, 
whichever  price  is  most  beneficial  to  the 
order  or  a  portion  thereof.  Money 
differences  resulting  from  the 
application  of  this  paragraph  shall  be 
the  liability  of  the  member  who  initiated 
the  trade-through. 

(E)  The  price  at  which  the  bid  or  offer 
traded  through  shall  be  satisfied  shall  be 
the  price  of  such  bid  or  offer  except  if 
(i)  the  transaction  that  constituted  the 
trade-through  was  of  "block  size"  but 
did  not  constitute  a  "block  trade"  (as 
those  terms  are  defined  in  the  Block 
Trade  Rule)  and  (ii)  the  ITS/ADFICAES] 
Market  Maker  who  initiated  the  trade- 
through  did  not  make  every  reasonable 
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effort  to  satisfy,  or  cause  to  be  satisfied, 
through  the  System  the  bid  or  offer 
traded  tiuough  at  its  price  and  in  its 
entirety  within  two  (2)  minutes  from  the 
time  the  report  of  the  transaction  that 
constituted  the  trade-through  was 
disseminated  over  the  high  speed  line  of 
the  consolidated  last  sale  reporting 
system.  In  the  case  of  such  exception, 
the  price  at  which  the  bid  or  offer  traded 
through  shall  be  satisfied  shall  be  the 
price  that  caused  the  trade-through. 

(2)  Such  complaint  shall  be 
considered  promptly  received  when  no 
more  than  five  minutes  expire  from  the 
time  the  report  of  the  transaction  was 
disseminated  oveir  the  high  speed  line  of 
the  consolidated  last  sale  reporting 
system,  unless  the  transaction  is 
between  an  ITS/ADi=TCAES)  Market 
Maker  and  another  ITS/ADlflCAES] 
Market  Maker  or  ITS  Participant 
Exchange.  In  the  latter  case,  the 
complaint  must  be  received  within  ten 
minutes  from  the  time  the  aggrieved 
party  sent  a  complaint  through  the 
System  to  the  ITS/ylDftCAESl  Market 
Maker  or  ITS  Participant  Exchange  that 
received  the  commitment  to  trade  that 
caused  the  trade-through,  which  first 
complaint  must  have  been  received 
within  five  minutes  from  the  time  the 
report  of  the  transaction  was 
disseminated  over  the  high  speed  line  of 
the  consolidated  last  sale  reporting 
system. 

(c)  (1)  The  Association  shall  notify  the 
rrS/y^flCAES]  Market  Maker  of  any 
trade-through  complaint  received  from 
an  ITS  Participant  Exchange  or  ITS/ 
ADF[CAES]  Market  Maker.  Upon  receipt 
of  such  notification,  the  ITS/ADFICAES] 
Market  Maker  shall  promptly  respond  to 
the  complaining  ITS  Participant 
Exchange  or  ITS/ADFICAES]  Market 
Maker.  Such  response  shall  set  forth 
either:  (A)  The  conditions  specified  in 
paragraph  (a)  above,  or  (B)  Uie  corrective 
action  to  be  taken  under  paragraph  (b) 
above.  If  there  is  more  than  one  ITS/  ' 
ADftCAESl  Market  Maker  that  is 
registered  in  the  ITS  Security  and 
participating  in  the  transaction,  then  the 
rrS/ADftCAES]  Market  Maker  that 
initiated  the  transaction  will  receive 
notification  of  the  trade-through 
complaint. 

(2j  If  it  is  ultimately  determined  that 
an  rrS/ADHCAES]  Market  Maker  has 
engaged  in  a  trade-through  but  has  not 
taken  corrective  action  required  by 
paragraph  (b)  above,  then  the  ITS/ 
ADftCAESl  Market  Maker  shall  be 
liable  for  the  lesser  of  (A)  the  actual  loss 
proximately  caused  by  the  trade-through 
and  suffered  by  the  aggrieved  party,  or 
(B)  the  loss  proximately  caused  by  the 
trade-through  which  would  have  been 
suffered  by  the  aggrieved  party  had  [he] 


it  purchased  or  sold  the  security  subject 
to  the  trade-through  in  order  to  mitigate 
[his]  its  loss  and  had  such  purchase  or 
sale  been  effected  at  the  "loss  basis 
price."  For  purposes  of  this 
subparagraph  the  "loss  basis  price" 
shall  be  the  price  of  the  next 
transaction,  as  reported  by  the  high 
speed  line  of  the  consolidated  last  sale 
reporting  system  in  the  security  in 
question,  after  one  hour  has  elapsed 
bom  the  time  the  complaint  is  received 
(or,  if  the  complaint  is  so  received 
within  the  last  hour  in  which 
transactions  are  reported  on  the  high 
speed  line  of  the  consolidated  last  sale 
reporting  system  on  any  day,  then  the 
price  of  the  opening  transaction  in  such 
security  reported  on  such  high  speed 
line  on  the  next  day  on  which  the 
security  is  traded). 

(3)  Any  TVS/ ADF\CAES]  Market 
Maker  that  becomes  the  subject  of  a 
trade-through  by  another  ITS  Participant 
Exchange  or  ITS/A£>ftCAES]  Market 
Maker  may  take  whatever  steps  [are] 
necessary  to  mitigate  any  potential  loss 
resulting  bom  the  trade-tluough  of  his 
bid  or  offer.  Such  action  shall  be 
promptly  communicated  to  the 
ofiiending  ITS  Participant  market 

(4)  The  provisions  of  this  trade- 
through  rule  shall  not  apply  in  respect 
to  any  Participant  Exchange  [which] 
that  does  not  have  in  effect  a  similar 
rule  imposing  similar  obligations  and 
responsibilities. 

(5)  If  a  complaint  of  a  purported  trade- 
through  is  received  by  the  Association 
and  the  complained-of  transaction 
resulted  fitjm  an  ITS/ADftCAESl 
Market  Maker's  execution  of  a 
commitment  to  trade  received  from 
another  ITS/ADftCAES]  Market  Maker 
or  ITS  Participant  Exchange,  the  ITS/ 
ADFtCAES]  Market  Maker  should,  if 
circumstances  permit,  make  reasonable 
efforts  to  notify  the  complaining  party, 
as  promptiy  as  practicable  following 
receipt  of  the  complaint.  (A)  that  the 
transaction  was  not  initiated  by  the  ITS/ 
ADF[CAES]  Market  Maker  and  (B)  [of] 
the  identity  of  the  ITS/ADfTCAES] 
Market  Ma^er  or  ITS  Participant 
Exchange  that  originated  the 
commitment.  Neither  compliance  nor 
non-compliance  with  the  preceding 
sentence  shall  be  the  basis  for  any 
liability  of  the  ITS/ADi^CAES]  Market 
Maker  for  any  loss  associated  with  the 
complained-of  transaction. 

[5263]6563.  Locked  or  Crossed  Markets 

(a)  A  member  registered  as  an  ITS/ 
ADF\CAES]  Market  Maker  in  an  ITS/ 
ADF\CAES]  Security  that  makes  a  bid 
(offer)  for  such  security  at  a  price 
[which]  that  equals  the  offering  (bid) 
price  at  that  time  frtim  an  ITS 


Participant  Exchange  or  ITS/AD/^CAES] 
Market  Maker  has  created  what  is 
referred  to  in  this  [r]flule  as  a  "locked 
market." 

(b)  A  member  registered  as  an  ITS/ 
ADF[CAES]  Market  Maker  in  an  ITS/ 
ADF[CAES]  Security  that  makes  a  bid 
(offer)  for  such  security  at  a  price 
[which]  that  exceeds  (is  less  than)  the 
offering  (bid)  price  at  that  time  bom  an 
ITS  Participant  Exchange  or  ITS/ 
ADfTCAES]  Market  Maker  has  created 
what  is  referred  to  in  this  [rlilule  as  a 
"crossed  market." 

(c)  An  rrS/ADi^CAES]  Market  Maker 
[who]  that  makes  a  bid  or  offer  and  in 
so  doing  creates  a  locked  or  crossed 
market  with  another  ITS  Participant  or 
rrS/ADFlCAES]  Market  Maker  shall 
promptiy  send  to  such  other  ITS 
Participant  Exchange  or  ITS/ADilCAES] 
Market  Maker  a  commitment  to  trade 
seeking  either  the  bid  or  offer  [which] 
that  was  locked  or  crossed,  imless 
excused  by  operation  of  paragraph  (d) 
below.  Such  commitment  shall  be  for 
either  the  nimiber  of  shares  [be]  it  has 
bid  for  (offered)  or  the  nimiber  of  shares 
offered  (bid  for)  on  the  ITS  Participant 
Exchange  or  by  the  ITS/ADfTCAES] 
Market  Maker,  whichever  is  less. 

(d)  The  provisions  of  paragraph  (c) 
above  shall  not  apply  when: 

(1)  the  bid  or  offer  in  the  ITS 
Participating  [mjMarket  [c]  Center  is  for 
100  shares; 

(2)  the  issuance  of  the  commitment  to 
trade  referred  to  above  would  be 
prohibited  by  SEC  Ride  lOa-1  under  the 
Act; 

(3)  the  YTS/ADF{CAES]  Market  Maker 
[who]  that  causes  a  locked  or  crossed 
market  is  unable  to  comply  with  the 
provisions  of  paragraph  (c)  above 
because  of  a  systems/equipment  failure 
or  malfunction; 

(4)  the  bid  or  offier  that  causes  the 
locked  or  crossed  market  is  not  for  a 
"regular  way"  contract; 

(5)  the  locked  or  crossed  market 
occurs  at  a  time  when,  vnth  respect  to 
the  ITS  Security  [which]  that  is  the 
subject  of  the  locked  or  crossed  market, 
members  of  the  ITS  [pjParticipating 
[m]Market  [c]  Center  to  which  the 
commitment  to  trade  would  be  sent 
pursuant  to  paragraph  (c)  above  are 
relieved  of  their  obligations  under  SEC 
Rule  llAcl-l(c)(2); 

(6)  the  transaction  involves  (A) 
purchases  and  sales  effected  by  TTS/ 
[CAESIADF  Market  Maker[']s 
participating  in  an  opening  or 
(reopening)  transaction  or  (B)  any 
"Block  Ti^saction"  as  defined  in  the 
ITS[/CAES]  Rules. 
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152M]6564.  Block  Transactions 

(a)  An  ITS/ADflCAES]  Market  Maker 
[who]  that  executes  a  "block 
transaction"  in  an  ITS[/CAES] 

[s]  Security  in  which  [he]  it  is  registered 
as  an  ITS/ADF[CAES]  Market  Maker  at 
an  execution  price  outside  the  best 
quotation  for  the  security  displayed  by 
any  ITS  [p]Participant  market  or  other 
rrS/ADFlCAES]  Market  Maker,  shall, 
upon  executing  the  block  trade,  send  to 
each  other  [pj/^ulicipant  market  and 
each  ITS/ADFICAES]  Market  Maker 
displaying  a  bid  or  offer  (as  the  case 
may  be)  superior  to  the  execution  price, 
a  commitment  to  trade,  at  the  execution 
price,  to  satisfy  the  number  of  shares 
displayed  in  that  [pjParticipant  market's 
bid  or  offer. 

(b)  For  purposes  of  this  Rule,  a  block 
transaction  shall  be  a  trade  that: 

(1)  Involves  10,000  or  more  shares  of 
a  common  stock  traded  through  ITS  (an 
"ITS  Security")  or  a  quantity  of  any 
such  security  having  a  market  value  of 
$200,000  or  more  ("block  size"); 

(2)  Is  effected  at  a  price  outside  the 
bid  or  offer  displayed  from  another  ITS 
[p]Participating  [mJMarket  [c]  Center; 
and 

(3)  Involves  either: 

(A)  A  cross  of  block  size  (where  the 
member  represents  all  of  one  side  of  the 
transaction  and  all  or  a  portion  of  the 
other  side);  or 

(B)  Any  other  transaction  of  block  size 
(i.e.,  in  which  tiie  TTS/ADF[CAES] 
Market  Maker  represents  an  order  of 
block  size  on  one  side  of  the  transaction 
only)  that  is  not  the  result  of  an 
execution  at  the  current  bid  or  offer  of 
the  ITS/ADFICAES]  Market  Maker. 

Contemporaneous  transactions  at  the 
same  price  filling  an  order  or  orders 
then  or  theretofore  represented  by  the 
rrS/ADnCAES]  Market  Maker 
(including  transactions  resulting  from 
commitments  to  trade  sent  by  the  ITS/ 
ADfTCAES]  Market  Maker  pursuant  to 
paragraph  (a)  above)  shall  be  deemed  to 
constitute  a  single  transaction  for  the 
pxirpose  of  this  definition. 

(c)  A  "current  bid  or  offer"  of  the  ITS/ 
ADFTCAES]  Market  Maker,  as  that  term 
is  used  in  paragraph  (b)(3)(B]  above, 
means  the  price  of  the  current  quotation 
displayed  by  the  ITS/ADF[CAES] 
Market  Maker  established 
independentiy  of  the  order  to  buy  or 
sell. 

(d)  A  "bid  or  offer"  displayed  from 
another  ITS  [pjParticipating  [mjMarket 
[c] Center  (or  any  derivative  phrase),  as 
that  term  is  used  in  this  Rule,  means  the 
current  quotations  from  another  ITS 
[pjParticipating  [mjMarket  [c] Center 
displayed  to  the  ITS/ADF[CAES]  Market 
Maker  as  required  by  the  ITS  Plan,  and 


does  not  include  "away-from-the- 
market"  limit  orders  or  other  interests 
that  may  be  represented  in  such  other 
ITS  [p]Participating  [m]Market 
[c]  Center. 

(e)  Inapplicability.  Paragraph  (a) 
above  shall  not  apply  under  the 
following  conditions: 

(1)  The  size  of  the  better  priced  bid  or 
offer  displayed  by  another  ITS 
[pjParticipating  [mjMarket  [cjCenter  was 
for  100  shares; 

(2)  die  ITS/ADi^CAESj  Market  Maker 
representing  the  block-size  order(s) 
made  every  reasonable  effort  to  satisfy 
through  ITS  a  better-priced  bid  or  offer 
displayed  by  another  ITS 
[pjParticipating  [mjMarket  (cjCenter  but 
was  unable  to  because  of  a  systems/ 
equipment  failiu-e  or  malfunction; 

(3)  The  block  trade  was  not  a  "regular 
way"  contract; 

(4)  The  bid  or  offer  that  is  traded 
through  is  being  displayed  from  a 
[mjMarket  [clCenter  whose  members  are 
relieved  of  their  obligations  under  SEC 
Rule  llAcl-l(c)(2)  with  respect  to  such 
bid  or  offer; 

(5)  The  bid  or  offer  that  is  traded 
through  has  caused  a  locked  or  crossed 
market  in  the  ITS  Security; 

(6)  The  better  priced  bid  or  offer  was 
being  displayed  from  an  ITS 
[pjParticipating  [mjMarket  [cjCenter 
whose  members  were  relieved  of  their 
obligations  with  respect  to  such  bid  or 
offer  under  SEC  Rule  11  Ac  l-l(c)(2) 
pursuant  to  the  "unusual  market" 
exception  to  SEC  Rule  llAcl-l(b)(3);  or 

(7)  the  better  priced  bid  or  offer  had 
caused  a  "locked  or  crossed  market[,]" 
in  the  ITS  Security  that  was  the  subject 
of  the  block  trade. 

[5265.  Authority  to  Cancel  or  Adjust 
Transactions] 

[(a)  In  circimistances  in  which  the 
Association  deems  it  necessary  to 
maintain  a  fair  dnd  orderly  market  and 
to  protect  investors  and  the  public 
interest,  the  Association  may,  pursuant 
to  the  procediues  set  forth  in  Rule 
11890  of  the  Uniform  Practice  Code, 
declare  any  transaction  arising  out  of 
the  use  or  operation  of  the  ITS/CAESj 
System,  null  and  void  on  the  grounds 
that  one  or  more  of  the  terms  of  the 
transaction  are  clearly  erroneous;  and 
the  Association  may  reallocate  stock 
between  ITS/CAESj  Market  Makers  to 
correct  an  erroneous  transaction.] 

[(b)  For  purposes  of  this  Rule,  the 
terms  of  the  transaction  are  clearly 
erroneous  when  there  is  an  obvious 
error  in  any  term,  such  as  price,  number 
of  shares  or  other  unit  of  trading, 
identification  of  the  security,  or  if  a 
specific  commitment  to  trade  has  been 


executed  with  the  wrong  ITS/CAES 
Market  Maker.] 

[5300lff700.  THE  PORTAL*  MARKET 
[5310)6710.  Definitions 

For  purposes  of  the  PORTAL®  Market 
Rules,  unless  the  context  requires 
otherwise: 

(a)  "Association"  means  the  National 
Association  of  Securities  Dealers,  Inc. 
(Association)  or  its  wholly  owned 
subsidiary,  NASD  Regulation,  Inc.  [The 
Nasdaq  Stock  Market,  Inc.,]  as 
determined  by  the  Association. 

(a)  through  (aa)  No  Change. 

[S320]6720.  Requirements  Applicable 
to  PORTAL  Securities 

[5321J6721.  Application  for 
Designation 

(a)  Application  for  designation  as  a 
PORTAL  security  shall  be  in  the  form 
required  by  the  Association  and  shall  be 
filed  by  a  PORTAL  participant. 
Applications  may  be  made  with  or 
witiiout  the  concurrence  of  the  issuer. 
The  application  shall  demonstrate  to  the 
satisfaction  of  the  Association  that  the 
security  meets  or  exceeds  the 
qualification  requirements  set  forth  in 
Rule  5322. 

Cb)  Designation  of  a  security  as  a 
PORTAL  security  shall  be  declared 
effective  within  a  reasonable  time  after 
determination  of  qualification.  The 
effective  date  of  designation  as  a 
PORTAL  security  shall  be  determined 
by  the  Association  giving  due  regard  to 
the  requirements  of  the  PORTAL 
Market. 

[5322]6722.  Qualification  Requirements 
for  PORTAL  Securities 

(a)  To  qualify  for  initial  designation 
and  continued  designation  in  die 
PORTAL  Market,  a  security  shall: 

(1)  Be: 

(A)  A  restricted  security,  as  defined  in 
SEC  Rule  144(a)(3)  under  the  Securities 
Act;  or 

(B)  A  security  that  upon  issuance  and 
continually  thereafter  only  can  be  sold 
pursuant  to  Regulation  S  under  the 
Securities  Act,  SEC  Rule  144A.  or  SEC 
Rule  144  under  the  Securities  Act,  or  in 
a  transaction  exempt  from  the 
registration  requirements  of  the 
Securities  Act  pursuant  to  Section  4 
thereof  and  not  involving  any  public 
offering; 

provided,  however,  that  if  the  security 
is  a  depositary  receipt,  the  underlying 
security  shall  also  be  a  security  that 
meets  the  criteria  set  forth  in 
subparagraphs  (A)  or  (B)  hereof; 

(2)  Be  eligible  to  be  sold  pursuant  to 
SEC  Rule  144A  imder  the  Securities 
Act; 
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(3)  Be  in  negotiable  fonn  and  not 
subject  to  any  restriction,  condition  or 
requirement  that  would  impose  an 
unreasonable  burden  on  any  PORTAL 
participant; 

(4)  Be  assigned  a  CUSIP  or  ONS 
secxuity  identification  number  that  is 
different  from  any  identification  number 
assigned  to  any  imrestricted  securities 
of  the  same  class  [which)  that  do  not 
satisfy  paragraph  {a)(l)(B);  or,  if  issued 
in  physical  certificate  form  to  investors, 
have  a  legend  placed  on  each  certificate 
stating  that  the  securities  have  not  been 
registered  under  the  Securities  Act  and 
cannot  be  resold  without  registration 
under  the  Securities  Act  or  an 
exemption  therefrom;  and 

(5)  Satisfy  such  additional  criteria  or 
requirements  as  the  Association  may 
prescribe. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)(1)(B)  of  this  Rule,  if  a 
PORTAL  seciuity  is  sold  pursuant  to  the 
provisions  of  Rule  144,  including  Rule 
144(k),  it  will  thereby  cease  being  a 
PORTAL  security  and  it  must  be 
assigned  a  CUSIP  or  GINS  security 
identification  number  that  is  different 
from  the  identification  number  assigned 
to  a  PORTAL  security  of  the  same  class. 

[5323]6723.  Suspension  or  Termination 
of  a  PORTAL  Security  Desigmition 

(a)  The  Association  may,  in  its 
discretion,  suspend  or  terminate 
designation  as  a  PORTAL  security  if  it 
determines  that: 

(1)  The  secxirity.is  not  in  compliance 
with  the  requirements  of  the  PORTAL 
Rules; 

(2)  A  holder  or  prospective  purchaser 
that  requested  issuer  information 
pursuant  to  SEC  Rule  144A(d){4)  did  not 
receive  the  information; 

(3)  Any  application  or  other 
doounent  relative  to  such  seciirities 
submitted  to  the  Association  contained 
an  untrue  statement  of  a  material  fact  or 
omitted  to  state  a  material  fact  necessary 
to  make  the  statements  therein  not 
misleading;  or 

(4)  Failure  to  withdraw  designation  of 
such  secimties  would  for  any  reason  be 
detrimental  to  the  interests  and  welfare 
of  PORTAL  participants  or  the 
Association. 

(b)  The  Association  will  promptly 
notify  PORTAL  participants  of  the 
suspension  or  termination  of  a  security's 
designation  as  a  PORTAL  security.  Such 
notification  may  be  made  through  the 
facilities  of  the  PORTAL  Market. 
Suspension  or  termination  shall  become 
effective  in  accordance  with  the  terms  of 
notice  by  the  Association.  The 
Association  also  will  promptly  notify 
The  Depository  Trust  Company  of  the 
suspension  or  termination. 


(c)  Notwithstanding  the  suspension  or 
termination  of  designation  of  a  seciuity 
as  a  PORTAL  security,  such  security 
shall  remain  subject  to  all  rules  of  the 
Association  applicable  to  the  PORTAL 
Market  until  the  security  is  sold  in 
accordance  with  the  terms  of  notice  by 
the  Association  of  the  suspension  or 
termination. 

I5324]5724.  PORTAL  Entry  Feet 

When  a  PORTAL  participant  submits 
an  application  for  designation  of  any 
class  of  securities  as  a  PORTAL  security, 
it  shall  pay  to  the  Association  a  filing 
fee  of  $2,000.00  for  an  application 
covering  a  security  or  group  of 
identifiable  securities  issuable  as  part  of 
a  single  private  placement  covered  by 
the  same  offering  docimients,  plus 
$200.00  per  assigned  security  symbol 
that  is  in  addition  to  the  first  symbol 
assigned. 

[5330)6730.  Requirements  Applicable 
to  Members  of  the  Association 

(5331]673i.  Limitations  on 
Transactions  in  PORTAL  Securities 

(a)  No  member  shall  sell  a  PORTAL 
security  unless: 

(1)  The  sede  is  to: 

(A)  An  investor  or  member  that  the 
member  reasonably  believes  is  a 
"qualified  institutional  buyer"  in  a 
transaction  exempt  bom  registration 
under  the  Securities  Act  by  reason  of 
compliance  with  Rule  144A; 

(B)  An  investor  or  member  in  a 
transaction  that  is  exempt  from 
registration  under  the  Seciuities  Act  by 
reason  of  compliance  with  an  applicable 
exemption  under  the  Seciuities  Act 
other  than  Rule  144A;  or 

(C)  A  member  acting  as  an  agent  in  a 
transaction  that  the  member  acting  as 
agent  determines  is  in  compliance  with 
subparagraphs  (A)  or  (B)  hereof,  and  the 
selling  member  determines  is  exempt 
from  registration  imder  flie  Securities 
Act  by  reason  of  compliance  with  SEC 
Rule  144A  or  an  applicable  exemption 
under  the  Securities  Act  other  than  SEC 
Rule  144A;  and 

(2)  The  member  maintains  in  its  files 
information  demonstrating  that  the 
transaction  is  in  compliance  with  Rule 
144A  or  with  any  other  applicable 
exemption  from  registration  imder  the 
Securities  Act. 

(533216732.  Reporting  Debt  and  Equity 
Transactions  in  PORTAL  Securities 

(a)  A  transaction  in  a  PORTAL 
security  in  which  a  PORTAL  dealer  or 
PORTAL  broker  participates  shall  be 
reported  to  the  PORTAL  Market  system 
in  a  PORTAL  transaction  report 
complying  with  Rule  (5334)  6734  by: 


(1)  The  seller,  if  each  party  in  the 
transaction  is  either  a  PORTAL  dealer  or 
a  PORTAL  broker; 

(2)  The  PORTAL  dealer  or  PORTAL 
broker  participating  in  the  transaction,  if 
only  one  party  in  the  transaction  is  a 
PORTAL  dealer  or  PORTAL  broker, 
provided,  however,  that  with  respect  to 
transactions  that  are  part  of  the  initial 
offering  by  or  on  behaff  of  the  issuer  or 
an  affiliate  thereof,  a  PORTAL  dealer  or 
PORTAL  broker  may  comply  with  its 
obligation  to  submit  a  PORTAL 
transaction  report  by  submitting, 
instead,  a  PORTAL  surveillance  report 
[which]  that  reports  such  transaction  to 
the  Market  Regulation  Department  of 
the  Association  as  set  forth  in  Rule 
[5336]  6736. 

(b)  A  transaction  in  a  PORTAL 
security  in  which  a  member 
participates,  but  in  which  no  PORTAL 
dealer  or  PORTAL  broker  participates, 
shall  be  reported  to  the  Market 
Regulation  Department  of  the 
Association  in  a  PORTAL  non- 
participant  report  complying  with  Rule 
[5335]  6735  by: ' 

(1)  The  seller,  if  each  party  in  the 
transaction  iis  a  member;  or 

(2)  The  member,  if  only  one  party  in 
the  transaction  is  a  member. 

(c)  The  member  responsible  for 
submitting  a  PORTAL  transaction  report 
shall  also  submit  to  the  Market 
Regulation  Department  of  the 
Association  a  PORTAL  surveillance 
report  as  set  forth  in  Rule  [5336]  6736. 

(d)  The  reporting  requirements  of  this 
Rule  shall  apply  to  any  transaction  in  a 
PORTAL  security,  including 
transactions  in  reliance  on  SEC  Rule  144 
and  sales  to  or  purchases  from  a  non- 
U.S.  securities  market. 

[Rule  [5332]  6732  will  not  be  effective 
until  a  date  is  annoimced  by  the  NASD.J 

[533316733.  PORTAL  Settlement 

(a)  Transactions  in  the  PORTAL 
Market  where  the  PORTAL  dealer  or 
PORTAL  broker  that  enters  the  PORTAL 
transaction  report  in  the  PORTAL 
Market  system  designates  settlement  in 
the  PORTAL  clearance  and  depository 
systems  will  settle  five  (5)  business  days 
after  the  date  of  the  execution  of  the 
transaction,  except  as  otherwise  agreed 
between  the  PORTAL  participants,  in 
any  currency  accepted  by  the  PORTAL 
depository  organization. 

(b)  PORTAL  securities  and  funds  will 
be  transferred  on  the  books  of  the 
PORTAL  depository  system  upon 
receipt  from  the  PORTAL  clearing 
system  of  the  necessary  settlement 
instructions  designating  settlement  in 
the  PORTAL  clearance  and  depository 
systems  from  the  PORTAL  fransaction 
report  entered  in  the  PORTAL  Market 
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system  by  the  appropriate  PORTAL 
dealer  or  PORTAL  broker  and  subject  to 
the  purchaser  meeting  the  requirements 
of  the  relevant  PORTAL  depository 
organization  concerning  deposit  and 
availability  of  funds  in  accordance  with 
the  depository  organization's 
procedures. 

(c)  PORTAL  dealers  and  PORTAL 
brokers  that  settle  a  PORTAL 
transaction  outside  the  PORTAL 
clearance  and  depository  systems 
assume  responsibility  for  the  prompt 
settlement  of  the  transaction  in 
accordance  with  the  protocols  of  the 
settlement  method  used  and  the 
transaction  will  not  be  compared  in  the 
PORTAL  Market. 

(533416734.  PORTAL  TransaetUm 
Repwia 

(a)  Each  PORTAL  transaction  report 
shall  include:  whether  the  report  should 
be  forwarded  to  the  PORTAL  depository 
and  clearance  systems  for  the  clearance 
and  settlement  of  the  transaction;  if  the 
PORTAL  depository  and  clearance 
system  is  to  be  used,  the  identity  of  the 
account  where  the  transaction  is  to  be 
settled;  if  the  PORTAL  depository  and 
clearance  system  is  not  to  be  used  and 
the  contra-party  is  an  Association 
member,  the  identity  of  the  Association 
member  that  is  the  contra-party; 
whether  the  transaction  is  on  an  agency 
or  principal  basis;  whether  the 
transaction  is  a  purchase  or  sale; 
whether  a  sale  is  a  "short"  sale;  the 
quantity  of  the  security;  the  price  of  the 
security  expressed  in  the  currency  in 
which  the  security  was  quoted  in  the 
PORTAL  Market;  and  such  additional 
information  as  the  Association  may 
require. 

(b)  PORTAL  transaction  reports  shall 
be  entered  within  15  minutes  after 
execution  of  the  transaction  during 
hours  that  the  PORTAL  Market  system 
accepts  PORTAL  transaction  reports. 
The  PORTAL  Market  system  shall 
accept  PORTAL  transaction  reports  from 
8:30  a.m.  Eastern  Time  to  6:30  p.m. 
Eastern  Time.  If  a  transaction  is 
executed  during  hours  that  the  PORTAL 
Market  system  does  not  accept  PORTAL 
transaction  reports,  the  PORTAL 
transaction  report  shall  be  entered 
between  8:30  a.m.  Eastern  Time  and 
9:30  a.m.  Eastern  Time  when  the 
PORTAL  Market  system  is  next  open, 
with  the  trade  date  [of]  the  date  of 
execution  of  the  transaction.  The 
Association,  in  its  discretion,  will 
establish  hours  for  and  additional  time 
limitations  on  the  entry  of  PORTAL 
transaction  reports. 

I  (c)  Modification,  correction  or 
cancellation  of  a  PORTAL  transaction 


report  must  be  entered  in  the  PORTAL 
Market  system. 

(d)  The  Association  will  not 
disseminate  PORTAL  transaction 
reports  that  are  entered  in  the  PORTAL 
Market  system  between  8:30  a.m. 
Eastern  "Time  and  9:30  a.m.  Eastern 
Time,  and  between  4  p.m.  Eastern  Time 
and  6:30  p.m.  Eastern  Time.  The 
Association  shall,  however,  display 
daily  aggregate  volume  of  transactions 
effected  pursuant  to  SEC  Rule  144A, 
including  the  volume  of  transactions 
that  are  entered  in  the  PORTAL  Market 
system  between  8:30  a.m.  Eastern  Time 
and  6:30  p.m.  Eastern  Time. 

[Rule  [5334]  6734  will  not  be  effective 
until  a  date  is  announced  by  the  NASD.] 

[5335]6735.  PORTAL  Nan- 
Participant  Report 

(a)  Each  PORTAL  non-participant 
report  shall  include:  whether  the 
transaction  is  on  an  agency  or  principal 
basis,  whether  the  transaction  is  a 
purchase  or  sale;  whether  a  sale  is  a 
"short"  sale;  the  quantity  of  the 
security;  the  price  of  the  security 
expressed  in  the  currency  in  which  the 
security  was  quoted  in  the  PORTAL 
Market;  a  representation  as  to  whether 
the  buyer  was  a  "qualified  institutional 
buyer"  under  Rule  144A,  a  "non- 
qualified institutional  buyer" 
institution,  or  an  individual  investor; 
and  such  additional  information  as  the 
Association  may  require. 

(b)  PORTAL  non-participant  reports 
shall  be  submitted  to  the  Market 
Regulation  Department  of  the 
Association  no  later  than  the  fifth  day 
of  the  month  following  the  month  in 
which  the  transaction  was  effected. 

(c)  Modification,  correctioUr  or 
cancellation  of  a  PORTAL  non- 
participant  report  must  be  submitted  in 
the  manner  specified  by  the 
Association. 

[Rule  [5335]  6735  will  not  be  effective 
until  a  date  is  announced  by  the  NASD.] 
Selected  Notices  to  Members:  95-34. 

[533616736.  PORTAL  Surveiltanee 
Report 

(a)  Each  PORTAL  dealer  or  PORTAL 
broker  shall  submit  to  the  Market 
Regulation  Department  of  the 
Association,  no  later  than  the  fifth  day 
of  each  month,  a  PORTAL  surveillance 
report  [which]  that  reports  every 
transaction  effected  during  the 
preceding  month  (including 
transactions  that  are  part  of  the  initial 
offering  by  or  on  behalf  of  the  issuer  or 
an  affiliate  thereof)  for  which  the 
PORTAL  dealer  or  PORTAL  broker  was 
required  to  submit  a  PORTAL 
transaction  report  under  Rule  [5332] 
6732,  including  transactions  that  are 


part  of  the  initial  offering  by  or  on 
behalf  of  the  issuer  or  an  affiliate 
thereof;  provided,  however,  that  a 
member  shall  not  be  required  to  submit 
a  PORTAL  surveillance  report  with 
respect  to  any  transaction  for  which  the 
member  was  not  required  to  submit  a 
PORTAL  transaction  report. 

(b)  The  PORTAL  surveillance  report 
shall  be  submitted  in  the  maimer 
specified  by  the  Association  and  shall 
include  for  each  transaction  reported:  a 
representation  as  to  whether  the  buyer 
was  a  "qualified  institutional  buyer" 
under  Rule  144A,  a  "non-qualified 
institutional  buyer"  institution,  or  an 
individual  investor;  the  information 
required  under  Rule  [5334]  6734;  and 
such  additional  information  as  the 
Association  may  require. 

(c)  Modification,  correction,  or 
cancellation  of  a  PORTAL  surveillance 
report  must  be  submitted  in  the  manner 
specified  by  the  Association. 

[Rule  [5336]  6736  will  not  be  effective 
until  a  date  is  announced  by  the  NASD.] 

[533716737.  Compariaon  of  PORTAL 
Trantaction  Report*  Entered  in  the 
PORTAL  Market  Sytem 

Each  PORTAL  dealer  and  PORTAL 
broker  that  executes  a  purchase 
transaction  in  a  PORTAL  security  with 
another  PORTAL  dealer  or  PORTAL 
broker  shall,  within  30  minutes  after 
execution  of  a  transaction  for  which  a 
report  is  entered  into  the  PORTAL 
Market  system  that  designates 
settlement  in  the  PORTAL  clearance 
and  depository  system: 

(a)  Accept  a  PORTAL  transaction 
report  entered  by  the  seller  by  entering 
in  the  PORTAL  Market  system  a 
matching  PORTAL  comparison  report 
with  the  same  terms  as  the  seller's 
PORTAL  transaction  report; 

(b)  Reject  a  PORTAL  transaction 
report  entered  by  the  seller  by  entering 
a  PORTAL  comparison  report  in  the 
PORTAL  Market  system  with  different 
terms  than  those  included  in  the  seller's 
PORTAL  transaction  report;  or 

(c)  Enter  an  affirmation  or  rejection  in 
the  PORTAL  Market  system  with 
respect  to  the  PORTAL  transaction 
report  entered  by  the  seller. 

[533016733.  RegittratUtn 
Requirements  for  PORTAL  Dealen 

(a)  A  member  of  the  Association  that 
registers  as  a  PORTAL  dealer  shall  also 
be  registered  as  a  PORTAL  qualified 
investor. 

(b)  To  register  as  a  PORTAL  dealer,  a 
member  shall: 

(1)  Execute  a  participation  agreement; 

(2)  Demonstrate  to  the  satisfaction  of 
the  Association  that  it  is  eligible  to 
purchase  securities  under  the  financial 
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criteria  of  SEC  Rule  144A  as  it  applies 
to  a  dealer  registered  under  Section  15 
of  the  Exchange  Act  by  submission  of 
the  member's  most  recent  Audited 
Financial  Statements  filed  with  the  SEC 
pursuant  to  SEC  Rule  17a-5(d)  under 
the  Exchange  Act,  with  the  supporting 
schedules  required  pursuant  to 
subparagraph  (3)  thereof,  and  any  other 
information  that  the  Association,  in  its 
discretion,  may  require  to  be  submitted 
to  the  Association; 

(3)  Be  a  member  of  the  Association 
and  qualified  to  do  business  as  a  general 
securities  firm;  and 

(4)  Agree  to  comply  with  the 
requirements  of  the  PORTAL  Rules, 
including  the  filing  of  such  documents 
and  the  payment  of  such  fees  as  may  be 
required  by  the  Association. 

15339]6739.  Registration 
Requirement*  for  PORTAL  Broker* 

To  register  as  a  PORTAL  broker  a 
member  shall  comply  with  Rule  [5338J 
6738(b)(1),  (b)(3).  and  (b)(4). 

(534016740.  Continuing 
Requirementa  for  PORTAL  DeaUn 
and  PORTAL  Broken 

(a)  For  a  PORTAL  dealer  to  continue 
to  be  eligible  to  participate  as  a  PORTAL 
dealer  in  the  PORTAL  Market,  the 
PORTAL  dealer  shall  demonstrate  to  the 
satisfaction  of  the  Association  that  it 
continues  to  be  eligible  to  purchase 
securities  under  the  financial  criteria  of 
SEC  Rule  144A  as  it  applies  to  a  dealer 
registered  under  Section  15  of  the 
Exchange  Act  by  submitting  to  the 
Association,  concurrent  with  the 
dealer's  SEC  filing,  the  dealer's  Audited 
Financial  Statements  filed  with  the  SEC 
pursuant  to  SEC  Rule  17a-5(d)  imder 
the  Exchange  Act,  with  the  supporting 
schedules  required  pursuant  to 
subparagraph  (3)  thereof,  and  any  other 
information  that  the  Associatiota,  in  its 
discretion,  may  require  to  be  submitted 
to  the  Association. 

(b)  The  Association  may  suspend  or 
terminate  the  registration  of  a  PORTAL 
dealer  or  PORTAL  broker  if: 

(1)  It  fails  to  comply  with  any 
requirement  of  the  PORTAL  Rules  with 
respect  to  any  PORTAL  security; 

(2)  Any  application  or  other 
dociunent  submitted  by  or  on  behalf  of 
it  contained  an  untrue  statement  of  a 
material  fact  or  omitted  to  state  a 
material  fact  necessary  to  make  the 
statements  therein  not  misleading;  or 

(3)  It  fails  to  file  any  dooiments  or  to 
pay  any  fee  as  may  be  required  by  the 
Association. 

(c)  Nothing  in  paragraph  (b)  shall 
prohibit  the  Association  from  taking 
such  other  action  as  it  deems  necessary 
under  the  circumstances  against  a 


PORTAL  dealer  or  a  PORTAL  broker  for 
violations  of  the  requirements  of  the 
PORTAL  Rules,  any  other  rule  or 
regiilation  of  the  Association,  or  any 
rule  or  regulation  of  the  SEC. 

[535016750.  Requirement*  Applietible 
to  PORTAL  qualified  Investor* 

(535110752.  Registration 
Requirements  for  PORTAL 
Qualified  Investors 

(a)  No  investor  other  than  a  dealer 
registered  under  Section  15  of  the 
Exchange  Act  shall  subscribe  to 
PORTAL  Market  information  directly 
through  the  PORTAL  Market  system  or 
indirectly  through  a  third-party 
distributor  unless: 

(1)  The  investor  executes  a  subscriber 
agreement; 

(2)  A  PORTAL  dealer  represents  to  the 
Association  that  it  reasonably  believes 
that  the  investor  is  a  "qualified 
institutional  buyer"  under  SEC  Ride 
144A;or 

(3)  The  investor  demonstrates  to  the 
satisfaction  of  the  Association  that  it  is 
a  "qualified  institutional  buyer"  under 
SEC  Rule  144A;  or 

(4)  The  Association  reasonably 
believes  that  the  investor  is  a  "qualified 
buyer"  under  SEC  Rule  144A. 

(d)  The  Association  may  classify 
PORTAL  qualified  investors  in  such 
manner  as  it  deems  advisable  for  the 
piupose  of  conforming  with  SEC  Rule 
144A. 

(c)  A  PORTAL  dealer  that  submits  a 
representation  to  the  Association 
pursuant  to  paragraph  (a)(2)  shall 
maintain  in  its  files  the  basis  for  its 
representation  that  it  reasonably 
believes  that  the  investor  satisfies  the 
"qualified  institutional  buyer" 
requirements  of  SEC  Rule  144A. 

(d)  No  member  of  the  Association  may 
register  as  a  PORTAL  qualified  investor 
unless  the  member  is  also  registered  as 

a  PORTAL  dealer. 

(535210752.  Continuing 
Requirements  for  PORTAL 
Qualified  Investors 

(a)  For  an  investor  other  than  a  dealer 
registered  under  Section  15  of  the 
Exchange  Act,  to  continue  to  be  eligible 
to  subscribe  to  PORTAL  Market 
information: 

(1)  A  I*ORTAL  dealer  shall  represent 
annually  to  the  Association  that  it 
reasonably  believes  that  the  investor  is 
a  "qualified  institutional  buyer"  imder 
SEC  Rule  144A;  or 

(2)  The  investor  shall  demonstrate  to 
the  satisfaction  of  the  Association  or  the 
Association  shall  form  a  reasonable 
belief  that  the  investor  is  a  "qualified 
institutional  buyer"  under  SEC  Rule 
144A. 


(b)  A  PORTAL  dealer  that  submits  a 
representation  to  the  Association 
piu^uant  to  paragraph  (a)(1)  shall 
maintain  in  its  files  the  basis  for  its 
representation  that  it  reasonably 
believes  that  an  investor  satisfied  the 
"qualified  institutional  buyer" 
requirements  of  SEC  Rule  144A. 

[535310753.  Suspension  or 
Termination  of  the  Registration  of  a 
PORTAL  Qualified  Investor 

(a)  The  Association  shall  suspend  or 
terminate  the  registration  of  a  PORTAL 
qualified  investor  if: 

(1)  Any  application  or  document 
submitted  by  or  on  behalf  of  the 
PORTAL  qualified  investor  contained 
an  untrue  statement  of  material  fact  or 
omitted  to  state  a  material  fact  necessary 
to  make  the  statements  therein  not 
misleading;  or 

(2)  The  mvestor  fails  to  comply  with 
any  requirements  of  the  PORTAL  Rules, 
or  to  file  any  documents  or  to  pay  any 
fee  as  may  be  required  by  the 
Association. 

(b)  Nothing  in  paragraph  (a)  shall ' 
prohibit  the  Association  from  taking 
such  action  as  it  deems  necessary  under 
the  cimmistances  against  a  PORTAL    - 
qualified  investor  that  is  also  a  member 
of  the  Association  for  violations  of  the 
requirements  of  the  PORTAL  Rides,  any 
other  rule  or  regulation  of  the 
Association,  or  any  rule  or  regulation  of 
the  SEC. 

[536010700.  Denial,  Suspension  or 
Terminatitm  Procedures 

A  determination  by  the  Association  to 
deny,  suspend  or  terminate  the 
designation  of  a  PORTAL  security  or 
registration  of  a  PORTAL  participant 
may  be  reviewed  upon  application  by 
the  aggrieved  person  pursuant  to  the 
provisions  of  die  Rule  [4800]  9700 
Series. 

[537010770.  PORTAL  Market 
Tntnsactions 

(537110771.  Normal  PORTAL  Market 
Hours  of  Operation 

The  PORTAL  Market  shall  be  open  for 
business  from  9:30  a.m.  Eastern  Time  to 
4:00  p.m.  Eastern  Time,  or  as  otherwise 
determined  by  the  Association. 

(537210772.  PORTAL  Quotations 

The  PORTAL  Market  vdll  accept 
prices  and  quotations  from  PORTAL 
dealers  and  PORTAL  brokers  that  are 
one-  or  two-sided,  firm  or  indicative. 

(537310773.  PORTAL  Contracts 

The  existence  and  terms  of  each 
PORTAL  contract  shall  be  conclusively 
established  by  a  compared  PORTAL 
transaction  report  pertaining  to  the 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Notices 


39521 


underlying  transaction  in  a  PORTAL 
security.  Notwithstanding  the  foregoing, 
the  parties  to  any  PORTAL  contract  may 
modify  or  correct  the  terms  of  any 
transaction  in  a  PORTAL  security  in  a 
manner  consistent  with  the  rules  of  the 
PORTAL  Market. 

(537410774.  PORTAL  Fees 

PORTAL  participants  shall  pay  to  the 
Association  a  fee  for  PORTAL 
transactions  or  such  other  fees  as 
determined  by  the  Association, 
including  those  set  forth  in  Rule  [5324] 
6724.  The  Board  of  Governors  shall  have 
the  power  to  impose,  alter,  or  amend 
such  fees  from  time  to  time  pursuant  to 
Article  VI,  Section  1  of  the  By-Laws. 

(537510775.  '*When,  AsandlflssuedT 
Trading 

PORTAL  securities  that  are  of  a  new 
issue  of  securities,  primary  or 
secondary,  may  trade  "when,  as  and  if 
issued"  in  the  PORTAL  Market 
subsequent  to  effectiveness  of  the 
designation  of  the  securities  as  PORTAL 
securities,  provided;  however,  that  the 
lead  manager  shall: 

(a)  Establish  a  settlement  date  for  the 
securities  based  on  their  anticipated 
availability;  and 

(b)  In  event  of  any  subsequent  delay 
in  the  established  setdement  date,  shaU 
enter  in  the  PORTAL  Market  a  corrected 
PORTAL  transaction  report  designating 
a  substitute  date  for  settlement  and 
cancel  the  existing  PORTAL  transaction 
report. 

[537610570.  "Shorf  Sales 

(a)  "Short"  sale  transactions  in 
PORTAL  securities  may  be  entered  in 
the  PORTAL  Market.  "Short"  sale 
transactions  shall  be  identified  as  such 
in  the  PORTAL  transaction  report. 

(b)  The  setdement  date  for  "short" 
sales  in  PORTAL  securities  shall  be 
negotiated  by  the  parties. 

(c)  The  provisions  of  Rule  [3370]  5100 
and  IM-5100  that  relate  to  "short"  sale 
transactions  are  applicable  to 
transactions  in  PORTAL  securities. 

(d)  The  Association  may  adopt  such 
restrictions  on  "short"  sales,  and  the 
borrowing  and  return  of  securities,  as  it 
may  deem  necessary  to  prevent 
violation  of  the  registration 
requirements  of  the  Securities  Act  in 
connection  with  the  transactions  in  the 
PORTAL  Market. 

[537710577.  Stabilizing  Bids 

(a)  A  PORTAL  dealer  may  enter  a 
stabilizing  bid  in  the  PORTAL  Market 
subject  to  compliance  with  SEC  Rules 
lOb-6  and  10b- 7  under  the  Exchange 
Act,  which  bid  shall  be  identified  in  the 
PORTAL  Market.  When  a  stabilizing  bid 


is  entered,  it  shall  be  available  for  all 
outstanding  securities  in  the  PORTAL 
Market  of  the  same  class  being  offered. 

(b)  A  PORTAL  dealer  shall  notify  the 
Association  in  writing  prior  to  the  first 
day  in  which  the  stabilizing  bid  is  to 
appear  in  die  PORTAL  Market.  The 
notice  shall  include: 

(1)  The  name  of  the  security  and  its 
PORTAL  symbol;  « 

(2)  The  date  on  which  the  distribution 
of  the  security  will  commence;  and 

(3)  A  copy  of  any  offering  document 
related  to  the  distribution. 

The  PORTAL  dealer  shall  contact  the 
Association  for  authorization  on  the  day 
that  the  dealer  wishes  to  enter  the 
stabilizing  bid. 

(c)  A  PORTAL  dealer  shall  not  enter 
a  stabilizing  bid  at  the  same  time  it  is 
quoting  any  other  bid  or  offer  in  the 
issue. 

(537810570.  Partial  Delivery 

A  PORTAL  qualified  investor  is 
required  to  accept  a  partial  delivery  on 
any  PORTAL  contract  due,  provided  the 
portion  remaining  undelivered  is  not  an 
amount  that  includes  an  odd-lot  [which] 
that  was  not  part  of  the  original 
transaction. 

[537910779.  Close-out  Procedures— 
"Buying-In" 

A  PORTAL  contract  [which]  that  has 
not  been  completed  by  the  seller 
according  to  its  terms  may  be  closed  by 
the  buyer  not  sooner  than  the  third 
business  day  following  the  date  delivery 
was  due,  in  accordance  with  the 
following  procedure: 

(a)  Notice  of 'Buy-In" 

(1)  Written  notice  of  "buy-in"  shall  be 
delivered  to  the  seller  at  the  seller's 
office  not  later  than  12  noon,  the  seller's 
local  time,  two  business  days  preceding 
the  execution  of  the  proposed  "buy-in." 

(2)  For  purposes  of  this  provision, 
written  notice  shall  include  an 
electronic  notice  through  a  medium  that 
provides  for  an  immediate  return  receipt 
capability.  Such  electronic  media  shall 
include  but  not  be  limited  to  facsimile 
transmission  and  a  computerized 
network  facility. 

(b)  Information  Contained  in  the  "Buy- 
In"  Notice 

(1)  Every  notice  of  "buy-in"  shall  state 
the  date  of  the  PORTAL  contract  to  be 
closed,  the  quantity  and  contract  price 
of  the  PORTAL  securities  covered  by 
said  contract,  the  settlement  date  of  said 
PORTAL  contract  and  any  other 
information  deemed  necesseuy  to 
properly  identify  the  PORTAL  contract 
to  be  closed.  Such  notice  shall  state 
further  that  unless  delivery  is  effected  at 


or  before  a  certain  specified  time,  which 
may  not  be  prior  to  2:30  p.m.  Eastern 
Time,  the  PORTAL  seciuity  may  be 
"bought-in"  on  the  date  specified  for  the 
account  of  the  seller. 

(2)  Notice  may  be  redelivered 
immediately  to  another  PORTAL  dealer 
or  PORTAL  broker  from  whom  the 
securities  involved  are  due  in  the  form 
of  a  re-transmitted  notice  (re-transmit). 
Re-transmitted  notice  of  buy-in  must  be 
delivered  to  subsequent  PORTAL 
dealers  or  PORTAL  brokers  not  later 
than  one  business  day  preceding  the 
time  and  date  of  execution  of  the 
proposed  buy-in. 

(c)  Seller's  Failure  to  Deliver  After 
Receipt  of  Notice 

On  failure  of  the  seller  to  effect 
delivery  in  accordance  with  the  "buy- 
in"  notice,  or  to  obtain  a  stay  as 
hereinafter  provided,  the  buyer  may  • 
close  the  PORTAL  contract  by 
purchasing  all  or  part  of  the  PORTAL 
securities  necessary  to  satisfy  the 
amount  requested  in  the  "buy-in" 
notice.  Securities  delivered  subsequent 
to  the  receipt  of  the  "buy-in"  notice 
should  be  considered  as  delivered 
pursuant  to  the  "buy-in"  notice. 
Delivery  of  the  requisite  amount  of 
securities  as  stated  in  the  "buy-in" 
notice  or  execution  will  also  operate  to 
close-out  all  PORTAL  contracts  covered 
under  re-transmitted  notices  of  buy-in 
issued  pursuant  to  the  original  notice  of 
buy-in.  A  "buy-in"  may  be  executed  by 
a  PORTAL  dealer  from  its  long  position 
and/or  from  customers'  accounts 
maintained  with  such  PORTAL  dealer. 
In  all  cases,  PORTAL  dealers  must  be 
prepared  to  defend  the  price  at  which 
the  "buy-in"  is  executed  relative  to  the 
current  market  at  the  time  of  the  "buy- 
in". 

(d)  "Buy-In"  Not  Completed 

In  the  event  that  a  "buy-in"  is  not 
completed  pursuant  to  the  provisions  of 
paragraph  (b)  hereof  on  the  day 
specified  in  the  notice  of  "buy-in,"  or  as 
such  date  may  be  extended  pursuant  to 
the  provisions  of  paragraph  (f)  hereof, 
said  notice  shall  expire  at  the  close  of 
business  on  the  day  specified  in  the 
notice  of  buy-in. 

(e)  Partial  Delivery  by  Seller 

Prior  to  the  closing  of  a  PORTAL 
contract  on  which  a  "buy-in"  notice  has 
been  given,  the  buyer  shall  accept  any 
portion  of  the  PORTAL  securities  called 
for  by  the  PORTAL  contract,  provided 
the  portion  remaining  imdelivered  at 
the  time  the  buyer  proposes  to  execute 
the  "buy-in"  is  not  an  amoimt  which 
includes  an  odd-lot  [which]  that  was 
not  part  of  the  original  transaction. 
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If)  Securities  in  Transit 

If  prior  to  the  closing  of  a  PORTAL 
contract  on  which  a  "buy-in"  notice  has 
been  given,  the  buyer  receives  from  the 
seller  written  or  comparable  electronic 
notice  stating  that  the  securities  are:  (1) 
In  transfer;  (2)  in  transit;  (3)  are  being 
shipped  that  day;  or  (4)  are  due  from  a 
depository  and  giving  the  certificate 
numbers,  except  for  those  securities  due 
from  the  depository,  then  the  buyer 
must  extend  the  execution  date  of  the 
"buy-in"  for  a  period  of  seven  (7) 
calendar  days  from  the  date  delivery 
was  due  under  the  "buy-in." 

(g)  NcOice  of  Executed  "Buy-In" 

The  party  executing  the  "buy-in" 
shall  immediately  upon  execution,  but 
not  later  than  the  close  of  biisiness,  local 
time  where  the  seller  maintains  its 
office,  notify  the  PORTAL  dealer  or 
PORTAL  broker  for  whose  account  the 
securities  were  bought  as  to  the  quantity 
purchased  and  the  price  paid.  Such 
notification  should  be  in  written  or 
electronic  form  having  immediate 
receipt  capabilities.  If  this  written  media 
is  not  available,  the  telephone  shall  be 
used  for  the  purpose  of  same  day 
notification,  and  written  or  similar 
electronic  notification  having  next  day 
receipt  capabilities  must  also  be  sent  out 
simultaneously.  In  either  case,  formal 
confirmation  of  purchase  along  with  a 
billing  or  payment  (depending  upon 
which  is  applicable)  should  be 
forwarded  as  promptly  as  possible  after 
the  execution  of  the  buy-in.  Notification 
of  the  execution  of  a  "buy-in"  shall  be 
given  to  succeeding  broker/ dealers  to 
whom  a  re-transmitted  notice  was 
issued  pursuant  to  paragraph  (b)  using 
the  same  procedures  stated  herein.  If  a 
re-transmitted  "buy-in"  is  executed,  it 
will  operate  to  close-out  all  contracts 
covered  imder  the  re-transmitted 
notices. 

(h)  "Close-Out'  Under  Association  or 
Exchange  Rulings 

(1)  When  a  national  securities 
exchange  makes  a  niling  that  all  open 
contracts  with  a'  particular  member,  who 
is  also  a  PORTAL  dealer  or  PORTAL 
broker,  should  be  closed-out 
immediately  (or  any  similar  ruling), 
PORTAL  dealers  and  PORTAL  brokers 
may  close-out  contracts  as  directed  by 
the  exchange. 

(2)  When  the  Association  issues 
notification  that  all  open  contracts  with 
the  PORTAL  dealer  or  PORTAL  broker 
in  question  should  be  closed-out 
immediately,  PORTAL  dealers  or 
PORTAL  brokers  may  close-out 
contracts  as  directed  by  the  Association. 

(3)  Within  the  meaning  of  this  section, 
to  close-out  immediately  shall  mean 


that  (A)  "buy-ins"  may  be  executed 
without  prior  notice  of  intent  to  "buy- 
in"  and  (B)  "sell-outs"  may  be  executed 
without  making  prior  delivery  of  the 
securities  called  for. 

(4)  All  close-outs  executed  pursuant 
to  the  provisions  of  this  subparagraph 
shall  be  executed  for  the  accoimt  and 
liabihty  of  the  PORTAL  dealer  or 
PORTAL  broker  in  question. 
Notification  of  all  close-outs  shall 
immediately  be  sent  to  such  PORTAL 
dealer  or  PORTAL  broker. 

(i)  Failure  To  Deliver  and  Liability 
Notice  Procedures 

(1)  If  a  contract  is  for  warrants,  rights, 
convertible  securities  or  other  securities 
[which]  that  (A)  have  been  called  for 
redemption;  (B)  are  due  to  expire  by 
their  terms;  (C)  are  the  subject  of  a 
tender  or  exchange  offer;  or  (D)  are 
subject  to  other  expiring  events  such  as 
the  record  date  for  the  underlying 
security  and  the  last  day  on  which  the 
securities  must  be  delivered  or 
surrendered  (the  "expiration  date")  is 
the  settlement  date  of  the  contract  or 
any  later  day.  the  receiving  member  may 
deliver  a  Liability  Notice  to  the 
delivering  member  as  an  alternative  to 
the  close-out  procedures  set  forth  in 
paragraphs  (a)  through  (g)  of  this  Rule. 
Such  Notice  must  be  issued  using 
written  or  comparable  electronic  media 
having  immediate  receipt  capabilities 
no  later  than  one  business  day  prior  to 
the  latest  time  and  date  of  the  offer  or 
other  event  in  order  to  obtain  the 
protection  provided  by  this  provision. 

(2)  If  the  delivering  PORTAL  dealer  or 
PORTAL  broker  foils  to  deliver  the 
securities  on  the  expiration  date,  the 
delivering  PORTAL  dealer  or  PORTAL 
broker  shall  be  liable  for  any  damages 
[which]  that  may  accrue  thereby.  A 
Liability  Notice  delivered  in  accordance 
with  this  provision  shall  serve  as 
notification  by  the  receiving  member  of 
the  existence  of  a  claim  for  damages.  All 
claims  for  such  damages  shall  be  made 
promptly. 

(3)  If  the  above  procedures  are  not 
utilized,  contracts  may  be  "bought-in" 
without  prior  notice,  after  normal 
delivery  hours  established  in  the 
community  where  the  buyer  maintains 
its  office,  on  the  expiration  date.  Such 
buy-in  execution  shtdl  be  for  the 
account  and  risk  of  the  defaulting 
PORTAL  dealer  or  PORTAL  broker. 

(j)  Information  on  Notices 

Notices  of  "buy-in"  and  "re- 
transmitted buy-in"  shall  include  all 
information  contained  in  the  sample 
forms  prescribed  by  the  Association. 


(k)  "Buy-In"  Desk  Required 

PORTAL  dealers  or  PORTAL  brokers 
shall  have  a  "buy-in"  section  or  desk 
adequately  staffed  to  process  and 
research  ail  "buy-ins"  during  normal 
business  hours. 

(1)  "Buy-In"  of  Accrued  Securities 

Securities  in  the  form  of  stock,  rights 
or  warrants  [which]  that  accrue  to  a 
purchaser  shall  be  deemed  due  and 
deliverable  to  the  purchaser  on  the 
payable  date.  Any  such  securities 
remaining  iindelivered  at  that  time  shall 
be  subject  to  the  "buy-in"  procedures  as 
provided  in  this  Rule. 

I53m]6780.  Clote-Out  Proeedurea— 
"SeUing-Ouf 

A  contract  [which]  that  has  not  been 
completed  by  the  buyer  according  to  its 
terms  may  be  closed  by  the  seller  in 
accordance -with  the  following 
procedures: 

(a)  Conditions  Permitting  "Sell-Out' 

Upon  failure  of  the  buyer  to  accept 
delivery  in  accordance  with  the  terms  of 
the  contract,  and  lacking  a  properly 
executed  Reclamation  Form,  the  seller 
may,  vrithout  notice,  "sell-out"  in  the 
PORTAL  Market  and  for  the  accoimt 
and  liability  of  the  party  in  default  all 
or  any  part  of  the  securities  due  or 
deliverable  under  the  contract 

(b)  Notice  of  "Sell-Ouf 

The  party  executing  a  "sell-out"  as 
prescribed  above  shall,  as  promptly  as 
possible  on  the  day  of  execution,  by 
written  or  comparable  electronic  notice, 
notify  the  PORTAL  dealer  or  PORTAL 
broker  for  whose  account  and  risk  such 
securities  were  sold  of  the  quantity  sold 
and  the  price  received,  and  shall 
promptly  mail  or  deliver  formal 
confirmation  of  such  sale. 

(5390]«790.  Miteellaneou* 

[5391]«791.  Arbitration 

The  focilities  of  [the  Association's 
Arbitration  Department]  NASD  Dispute 
Resolution,  Inc.,  and  the  procedures  of 
the  Code  of  Arbitration  Procedure  shall 
be  available  to  PORTAL  participants  to 
resolve  disputes  arising  from  PORTAL 
transactions  and  transfers  or  activities 
related  thereto. 

[5392]«7A2.  Rulet  of  the  AM»oeiation 

(a)  The  following  Rules  of  the 
Association  and  Interpretative  Material 
thereunder  are  specifically  applicable  to 
transactions  and  business  activities 
relating  to  the  PORTAL  Market: 

(1)  Rules  0113,  0114,  0115,  2110, 
2120, 2230,  2240,  2250,  2260,  2270, 
2310, 2410, 2420, 2430,  2440,  2510, 
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2760.  2770.  2780,  3010,  3120,  3310, 
3320,  3330,  3370,  and  8210; 

(2)  The  Rule  8100  and  8300  Series; 
and 

(3)  IM-2310-2,  IM-2420-1,  IM-2440, 
IM-3310,  and  IM-3320. 

(b)  The  following  Rules  of  the 
Association  and  Interpretative  Material 
thereimder  are  specifically  applicable  to 
transactions  emd  business  activities 
relating  to  the  PORTAL  Market,  with  the 
exceptions  specified  below: 

(1)  Rule  2320,  except  for  paragraph 
(g),  which  requires  that  a  member  obtain 
quotations  from  three  dealers  to 
determine  the  best  inter-dealer  market 
for  the  subject  sec\irity; 

(2)  Rule  2330,  except  for  paragraph 
(d);  and 

(3)  Rule  3110,  except  paragraph  (b)(2). 

(c)  The  following  Rules  of  the 
Association  are  applicable  to  members 
and  persons  associated  with  members 
regardless  of  the  member's  participation 
in  transactions  in  the  PORTAL  Market: 

1 ,  (1)  Rules  0111,  0112,  0120,  and  0121. 
!  I  (2)  Rules  2210,  3020,  3030,  3040, 
3050,  3060,  3130,  3140,  and  3340. 

(d)  The  following  Rules  of  the 
Association  and  Interpretative  Material 
thereunder  are  not  applicable  to 
transactions  and  business  activities 
relating  to  the  PORTAL  Market: 

(1)  Rules  1130,  2450,  2520,  2710, 
2730, 2740. 2750, 2810,  2820,  2830, 
2860,  3210,  and  3360;  and 

(2)IM-2110-1. 

>400.  Clearance  and  Settiement 

I  (a)  A  market  maker  shall  clear  and 
settle  transactions  effected  otherwise 
than  on  an  exchange  in  ADF-eligible 
securities  that  are  eligible  for  net 
settlement  through  the  facilities  of  a 
registered  clearing  agency  that  uses  a 
continuous  net  settiement  system.  This 
requirement  may  be  satisfied  by  direct 
participation,  use  of  direct  clearing 
services,  or  by  entry  into  a 
correspondent  clearing  arrangement 
with  another  member  that  clears  trades 
through  such  an  agency. 

(b)  Notwithstanding  paragraph  (a), 
transactions  in  listed  securities  may  be 
settled  "ex-clearing"  provided  that  both 
parties  to  the  transaction  agree. 

Selected  NASD  Notices  to  Members: 
94-73. 


6000.  NASD  Systems  and  Programs 

The  6100  Series  is  replaced  in  its 
entirety  by  the  following  proposed  rule 
language: 

6100.  TRACS  Trade  Comparison  Service 

6110.  Definitions 

(a)  The  term  "Browse"  shall  mean  the 
liiictjon  of  TRACS  that  permits  a 


Participant  to  review  (or  query)  for 
trades  in  the  system  identifying  the 
Participant  as  a  party  to  the  transaction, 
subject  to  the  specific  uses  contained  in 
the  TRACS  Users  Guide. 

(b)  The  term  "  Clearing  Broker/Dealef 
or  "Clearing  Brokef  shall  mean  the 
member  firm  that  has  been  identified  in 
the  TRACS  system  as  principal  for 
clearing  and  settling  a  trade,  whether  for 
its  own  account  or  for  a  correspondent 
firm. 

(c)  The  term  "Correspondent 
Executing  Broker/Dealef  or 
"Correspondent  Executing  Brokef  shall 
mean  the  member  firm  that  has  been 
identified  in  the  TRACS  system  as 
having  a  correspondent  relationship 
with  a  clearing  firm  whereby  it  executes 
trades  and  the  clearing  function  is  the 
responsibility  of  the  clearing  firm. 

(d)  The  term  "Introducing  Broker/ 
Dealer''  or  " introducing  brokef  shall 
mean  the  member  firm  that  has  been 
identified  in  the  TRACS  system  as  a 
party  to  the  transaction,  but  does  not 
execute  or  clear  trades. 

(e)  The  term  "Participant"  shall  mean 
any  member  of  NASD  in  good  standing 
that  uses  the  TRACS  system  as  an 
NASD  Registered  Market  Maker  or  CQS 
Market  Maker  according  to  the 
requirements  of  Rule  4611  or  Rule  6320, 
an  ECN  registered  in  accordance  with 
Rule  4623,  an  Order  Entry  Firm,  or  a 
clearing  broker/dealer,  correspondent 
executing  broker/dealer,  or  introducing 
broker/dealer. 

if)  The  terms  "Participant,"  "TRACS 
Order  Entry  Firm,"  "correspondent 
executing  broker/dealer," 
"correspondent  executing  broker," 
"introducing  broker/dealer," 
"introducing  broker,"  "clearing  broker/ 
dealer,"  and  "clearing  brokef  shall 
also  include,  where  appropriate,  the 
Non-Member  Clearing  Organizations 
listed  in  Rule  6120(a)(5)  below  and  their 
qualifying  members. 

(g)  The  term  "Parties  to  the 
Transaction"  shall  mean  the  executing 
brokers,  introducing  brokers  and 
clearing  brokers,  if  any. 

(h)  The  term  "Reportable  TRACS 
Transaction"  shall  mean  those 
transactions  in  a  TRACS  eligible 
security  that  are  required  to  be 
submitted  to  NASD  pursuant  to  the  Rule 
4630  and  6400  Series.  The  term  shall 
also  include  transactions  in  TRACS 
eligible  securities  that  are  for  less  than 
one  round  lot,  and  those  transactions 
that  are  to  be  compared  and  locked-in 
for  settiement. 

(i)  The  term  "Reporting  Party"  shall 
mean  the  TRACS  Participant  that  is 
required  to  input  the  trade  information, 
according  to  the  requirements  in  NASD 
Rule  4633. 


(j)  The  term  "Trade  Reporting  and 
Comparison  Service"  or  "TRACS"  shall 
mean  the  automated  system  owned  and 
operated  by  NASD  that  reports  trades  . 
and  compares  trade  information  entered 
by  TRACS  participants  and  submits 
"locked-in"  trades  to  Depository  Trust 
Clearing  Corporation  (DTCC)  for 
clearance  and  settiement;  transmits 
reports  of  the  transactions  automatically 
to  the  Securities  Information  Processor, 
if  required,  for  dissemination  to  the 
public  and  the  industry:  and  provides 
participants  with  monitoring 
capabilities  to  facilitate  participation  in 
a  "locked-in"  trading  environment. 

(k)  The  term  "TRACS  ECN'  shall 
mean  a  member  of  NASD  that  is  an 
electronic  communications  network 
("ECN'}  that  elects  to  display  orders  in 
the  NASD  Alternative  Display  Facility 
pursuant  to  Rule  4623  and  is  a  member 
of  a  registered  clearing  agency  for 
clearing  or  comparison  purposes  or  has 
a  clearing  arrangement  with  such  a 
member.  This  term  shall  also  include  an 
NASD  member  that  is  an  alternative 
trading  system  ("ATS")  that  displays 
orders  in  the  NASD  Alternative  Display 
Facility  pursuant  to  Rule  4623  and  is  a 
member  of  a  registered  clearing  agency 
for  clearing  or  comparison  purposes  or 
has  a  clearing  arrangement  with  such  a 
member. 

(I)  The  term  "TRACS  Eligible 
Security"  shall  mean  all  Nasdaq 
securities,  all  Consolidated  Quotation 
Service  (CQS)  securities  traded  pursuant 
to  unlisted  trading  privileges,  and  all 
Direct  Participation  Programs  as  defined 
in  the  Rule  6900  Series. 

(m)  The  term  "TRACS  Market  Makei" 
shall  mean  a  member  of  NASD  that  is 
registered  as  an  NASD  or  CQS  Market 
Maker  and  is  a  member  of  a  registered 
clearing  agency  for  clearing  or 
comparison  purposes  or  has  a  clearing 
arrangement  with  such  a  member. 

(n)  The  term  "TRACS  Order  Entry 
Firm"  shall  mean  a  member  of  NASD 
that  is  a  firm  that  executes  orders  but 
does  not  act  as  a  market  maker  in  the 
instant  transaction  and  is  a  member  of 
a  registered  clearing  agency  for  clearing 
or  comparison  purposes  or  has  a 
clearing  arrangement  with  such  a 
member. 

6120.  Participation  in  TRACS 
Trade  Comparison  Feature  by 
Participants  in  the  NASD 
Alternative  Display  Facility 

The  following  Rules  6120  through 
6190  apply  to  members  that  effect 
transactions  in  ADF-eligible  securities 
otherwise  than  on  an  exchange. 
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(a)  Mandatory  Participation  for  Clearing 
Agency  Members 

(1)  Participation  in  TRACS  trade 
comparison  feature  is  mandatory  for 
any  NASD  member  that  effects 
transactions  in  ADF-eligible  securities 
othermse  than  on  an  exchange  that  are 
not  locked-in  and  sent  directly  to 
Deposit  Trust  Clearing  Corporation 
C'DTCC)  by  that  member.  All  members, 
whether  or  not  they  must  participate  in 
the  TRACS  trade  comparison  feature, 
must  comply  with  the  trade  reporting 
requirements  described  in  Rule  4633. 

(2)  Participation  in  the  TRACS  trade 
comparison  feature  as  a  Market  Maker 
shall  be  conditioned  upon  the  TRACS 
Market  Maker's  initial  and  continuing 
compliance  with  the  following 
requirements: 

(A)  Execution  of,  and  continuing 
compliance  with,  a  TRACS  trade 
comparison  Participant  Application 
Agreement; 

(B)  Membership  in,  or  maintenance 
of,  an  effective  clearing  arrangement 
with  a  member  of  a  clearing  agency 
registered  pursuant  to  the  Act; 

(C)  Registration  as  an  NASD  Market 
Maker  or  ECN  for  Nasdaq  or  CQS 
securities  pursuant  to  Rule  461 1  or  Rule 
6320,  if  applicable,  and  compliance 
with  all  applicable  rules  and  operating 
procedures  of  NASD  and  the 
Commission; 

(D)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  TRACS  Market  Maker  to 
prevent  unauthorized  entry  of 
information  into  the  TRACS  trade 
comparison  feature;  and 

(E)  Acceptance  and  settlement  of  each 
trade  that  the  TRACS  trade  comparison 
feature  identifies  as  having  been 
effected  by  such  TRACS  Market  Maker, 
or  if  settlement  is  to  be  made  through 

a  clearing  member,  guarantee  or  the 
acceptance  and  settlement  of  each 
TRACS  identified  trade  by  the  clearing 
member  on  the  regularly  scheduled 
settlement  date. 

(3)  Participation  in  the  TRACS  trade 
comparison  feature  as  an  Order  Entry 
Firm  shall  be  conditioned  upon  the 
Order  Entry  Firm 's  initial  and 
continuing  compliance  with  the 
following  requirements: 

(A)  Execution  of,  and  continuing 
compliance  with,  a  TRACS  trade 
comparison  Participant  Application 
Agreement; 

IB)  Membership  in,  or  maintenance 
of,  an  effective  clearing  arrangement 
with  a  member  of  a  clearing  agency 
registered  pursuant  to  the  Act; 

(C)  Compliance  with  all  applicable 
rules  and  operating  procedures  of  NASD 
and  the  Commission: 


(D)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  TRACS  Order  Entry 
Firm  to  prevent  the  unauthorized  entry 
of  information  into  the  TRACS  trade 
cotnparison  feature;  and 

(E)  Acceptance  and  settlement  of  each 
trade  that  the  TRACS  trade  comparison 
feature  identifies  as  having  been 
effected  by  such  TRACS  Order  Entry 
Finn,  or  if  settlement  is  to  be  made 
thivugh  a  clearing  member,  guarantee  of 
the  acceptance  and  settiement  of  each 
TRACS  identified  trade  by  the  clearing 
member  on  the  regularly  scheduled 
settiement  date. 

(4)  Participation  in  the  TRACS  trade 
comparison  feature  as  a  Clearing  Broker 
shall  be  conditioned  upon  the  Clearing 
Broker'^s  initial  and  continuing 
compliance  with  the  following 
requirements: 

(A)  Execution  of,  and  continuing 
compliance  with,  a  TRACS  trade 
comparison  Participant  Application 
Agreement; 

(B)  Membership  in  a  clearing  agency 
registered  pursuant  to  the  Act; 

(C)  Compliance  with  all  applicable 
rules  and  operating  procedures  of  NASD 
and  the  Commission; 

ID)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  TRACS  Clearing  Broker 
to  prevent  the  unauthorized  entry  of 
information  into  the  TRACS  trade 
comparison  feature;  and 

IE)  Acceptance  and  settlement  of  each 
trade  that  the  TRACS  trade  comparison 
feature  identifies  as  having  been 
effected  by  itself  or  any  of  its 
correspondents  on  the  regularly 
scheduled  settiement  date. 

(5)  Participation  in  the  TRACS  trade 
comparison  feature  as  an  ECN  shall  be 
conditioned  upon  the  ECN's  initial  and 
continuing  compliance  with  the 
following  requirements: 

(A)  Execution  of,  and  continuing 
compliance  with,  a  TRACS  trade 
comparison  Participant  Application 
Agreement; 

■  (B)  Membership  in,  or  maintenance  of 
an  effective  clearing  arrangement  with  a 
member  of,  a  clearing  agency  registered 
pursuant  to  the  Act; 

(C)  Compliance  with  all  applicable 
rules  and  operating  procedures  of  NASD 
and  the  Commission; 

(D)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  ECN  to  prevent  the 
unauthorized  entry  of  information  into 
the  TRACS  trade  comparison  feature; 
and 

(E)  Acceptance  and  settiement  of  each 
trade  that  the  TRACS  trade  comparison 
feature  identifies  as  having  been 
effected  by  such  TRACS  ECN,  or  if 


settiement  is  to  be  made  through  a 
clearing  member,  guarantee  of  the 
acceptance  and  settlement  of  each 
TRACS  identified  trade  by  the  clearing  . 
member  on  the  regularly  scheduled 
settiement  date. 

(6)  Each  TRACS  trade  comparison 
Participant  shall  be  obligated  to  inform 
NASD  of  non-compliance  with  any  of 
the  participation  requirements  set  forth 
above. 

(b)  Participant  Obligations  in  TRACS 

(1)  Access  to  TRACS 

Upon  execution  and  receipt  by  NASD 
of  the  TRACS  trade  comparison 
Participant  Application  Agreement,  a 
TRACS  trade  comparison  Participant 
may  commence  input  and  validation  of 
trade  information  in  TRACS  eligible 
securities.  TRACS  trade  comparison 
Participants  may  access  the  service  via 
NASD  terminals  or  Workstations  or 
through  computer  interface  during  the 
hours  of  operation  specified  in  the 
TRACS  Users  Guide.  Prior  to  such 
input,  all  TRACS  comparison 
Participants,  including  those  that  have 
trade  report  information  submitted  to 
NASD  by  any  third  party,  must  obtain 
from  NASD  a  unique  identifying  Market 
Participant  Symbol  ("MMID"  or 
"MPIU'),  and  use  that  identifier  for 
trade  reporting  and  audit  trail  purposes. 

(2)  Market  Maker  Obligations 

(A)  TRACS  Market  Makers  shall 
cotnmence  participation  in  the  TRACS 
trade  comparison  feature  by  initially 
contacting  the  TRACS  Operation  Center 
to  verify  authorization  for  submitting 
trade  data  to  the  TRACS  system  for 
TRACS  eligible  securities. 

(B)  A  TRACS  Market  Maker  that  is  a 
self-clearing  firm  shall  be  obligated  to 
accept  and  clear  each  trade  that  the 
TRACS  trade  comparison  feature 
identifies  as  having  been  effected  by 
that  Market  Maker. 

(C)  A  TRACS  Market  Maker  tiiat  is  an 
introducing  broker  or  a  correspondent 
executing  broker  shall  identify  its 
clearing  broker  when  it  becomes  an 
TRACS  trade  comparison  participant 
and  notify  the  TRACS  Operation  Center 
if  its  clearing  broker  is  to  be  changed; 
this  will  necessitate  execution  of  a 
revised  TRACS  trade  comparison 
Participant  Application  Agreement. 

(D)  If  at  any  time  a  TRACS  Market 
Maker  fails  to  maintain  a  clearing 
arrangement,  it  shall  be  removed  from 
the  TRACS  trade  comparison  feature, 
and  be  precluded  from  participation  as 
a  Market  Maker  in  Nasdaq  and  CQS 
securities  pursuant  to  the  requirements 
of  6300  Series  until  such  time  as  a 
clearing  arrangement  is  reestablished 
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md  notice  of  such  arrangement,  with  an 
amended  TRACS  trade  comparison 
Participant  Application  Agreement,  is 
filed  with  NASD.  If  however,  the  NASD 
finds  that  the  TRACS  Market  Maker's 
failure  to  maintain  a  clearing 
arrangement  is  voluntary,  the 
vrithdrawal  of  quotations  will  be 
considered  voluntary  and  unexcused 
pursuant  to  Rule  4619. 

(3)  Order  Entry  Firm  Obligations 

j    (A)  TRACS  Order  Entry  Firms  shall 
commence  participation  in  the  TRACS 
ptK/e  comparison  feature  by  initially 
contacting  the  TRACS  Operation  Center 
to  verify  authorization  for  submitting 
trade  data  to  the  TRACS  system  for 
TRACS  eligible  securities. 

(B)  A  TRACS  Order  Entry  Firm  that  is 
1  self-clearing  firm  shall  be  obligated  to 
iccept  and  clear  each  trade  that  the 
TRACS  trade  comparison  feature 
Identifies  as  having  been  effected  by  the 
Order  Entry  Firm. 

j    (C)  A  TRACS  Order  Entry  Finn  tiiat  is 
an  introducing  broker  or  a 
correspondent  executing  broker  shall 
identify  its  clearing  broker  when  it 
becomes  a  TRACS  trade  comparison 
Participant  and  notify  the  TRACS 
Operations  Center  if  its  clearing  broker 
is  to  be  changed;  this  change  will 
necessitate  execution  of  a  revised 
TRACS  trade  comparison  Participant 
Application  Agreement. 

(D)  If  at  any  time  a  TRACS  Order 
Entry  Firm  fails  to  maintain  a  clearing 
arrangement,  it  shall  be  removed  from 
the  TRACS  trade  comparison  feature 
until  such  time  as  a  clearing 
arrangement  is  reestablished,  and  notice 
of  such  arrangement,  with  an  amended 
TRACS  trade  comparison  Participant 
Application  Agreement;  is  filed  with. 
NASD. 

(4)  Clearing  Broker  Obligation 

I   TRACS  clearing  brokers  shall  be 
obligated  to  accept  and  clear  as  a  party 
to  the  transaction  each  trade  that  the 
system  identifies  as  having  been  effected 
by  itself  or  any  of  its  correspondent 
executing  brokers.  Clearing  brokers  may 
cease  to  act  as  principal  for  a 
correspondent  executing  broker  at  any 
time  provided  that  notification  has  been 
given  to,  received  and  acknowledged  by 
the  TRACS  Operations  Center  and 
affirmative  action  has  been  completed 
by  the  Center  to  remove  the  clearing 
broker  from  the  TRACS  trade 
comparison  feature  for  that 
correspondent  executing  broker.  The 
clearing  broker's  obligation  to  accept 
and  clear  trades  for  its  correspondents 
shall  not  cease  prior  to  the  completion 
of  all  of  the  steps  detailed  in  this 
subparagraph  (4). 


(5)  ECN  Obligations 

(A)  TRACS  ECNs  shall  commence 
participation  in  the  TRACS  trade 
comparison  feature  by  initially 
contacting  the  TRACS  Operations 
Center  to  verify  authorization  for 
submitting  trade  data  to  the  TRACS 
trade  comparison  feature  for  TRACS 
eligible  securities. 

(B)  A  TRACS  ECN  that  is  a  self- 
clearing  firm  shall  be  obligated  to 
accept  and  clear  each  trade  that  the 
TRACS  trade  comparison  feature 
identifies  as  having  been  effected  by  the 
ECN. 

(C)  A  TRACS  ECN  tiiat  is  an 
introducing  broker  or  a  correspondent 
executing  broker  shall  identify  its 
clearingbroker  when  it  becomes  a 
TRACS  trade  comparison  Participant 
and  notify  the  TRACS  Operations 
Center  if  its  clearing  broker  is  to  be 
changed;  this  change  will  necessitate 
execution  of  a  revised  TRACS  trade 
comparison  Participant  Application 
Agreement. 

(D)  If  at  any  time  a  TRACS  ECN  fails 
to  maintain  a  clearing  arrangement,  it 
shall  be  removed  from  the  TRACS  trade 
comparison  feature  until  such  time  as  a 
clearing  arrangement  is  reestablished, 
and  notice  of  such  arrangement,  with  an 
amended  TRACS  trade  comparison 
Participant  Application  Agreement,  is 
filed  with  NASD. 

Selected  NASD  Notices  to  Members: 
Notice  to  Members  98-82. 

6130.  Trade  Report  Input 

(a)  Reportable  TRACS  Transactions 

A  member  choosing  to  submit  a  trade 
to  the  NASD  for  comparison  shall  report 
the  trade  to  TRACS.  TRACS  will  also 
process  trades  that  are  submitted  on  an 
automatic  locked-in  basis  for 
transmission  to  NSCC  All  trades  that 
are  reportable  transactions  pursuant  to 
NASD  Rule  4633  will  be  transmitted  to 
the  applicable  securities  information 
processor;  however,  only  those  trades 
that  are  subject  to  regular  way 
settiement  and  are  not  already  locked- 
in  trades  will  be  compared  and  locked- 
in  through  TRACS.  Trades  that  are 
reported  as  other  than  regular  way 
settiement  (i.e..  Cash,  Next-Day,  Seller's 
Option)  will  not  be  compared  in  TRACS 
or  reported  to  DTCC.  All  transactions  in 
Direct  Participation  Program  securities 
shall  be  reported  to  TRACS  pursuant  to 
the  Rule  6900  Series  as  set  forth  therein. 

(b)  When  and  How  Trade  Reports  are 
Submitted  to  TRACS 

(1)  TRACS  trade  comparison 
Participants  who  are  Reporting 
Members  that  choose  to  submit  a  trade 
for  comparison  shall  transmit  to  TRACS 


the  information  required  by  Rule  4633 
(e)  or  If),  as  applicable,  within  90 
seconds  of  execution. 

(2)  A  TRACS  trade  comparison 
Participant  who  is  a  Non-Reporting 
Member  to  a  transaction  shall,  within 
twenty  (20)  minutes  after  execution 
accept  (or  decline,  if  applicable)  a 
transaction  submitted  by  the  Reporting 
Member  for  comparison  through 
TRACS.  A  Non-Reporting  Member  has 
an  obligation  to  ensure  that  the 
information  that  it  transmits  or  accepts 
in  TRACS  is  timely,  accurate  and 
complete.  Therefore,  if  a  Non-Reporting 
Member  accepts  a  transaction  in  TRACS 
transmitted  by  the  Reporting  Member 
for  comparison  through  TRACS,  then 
the  Non-Reporting  Member  shall  be 
deemed  to  have  adopted  all  of  the  data 
elements  required  by  Rule  4633(e)  or  (f), 
as  applicable,  concerning  the  Non- 
Reporting  Member's  side  of  the 
transaction,  absent  any  subsequent 
modification  of  the  trade  through 
TRACS. 

(3)  Trades  not  required  to  be  reported 
for  public  dissemination  may  still  be 
compared  and  locked-in  through 
TRACS. 

(4)  Reporting  NASD  Members  may 
conduct  the  following  functions  in 
TRACS  pursuant  to  TRACS 
specifications  established  by  the  NASD: 
(i)  MMID  Trade  Entry;  (ii)  Trade 
Cancellation;  and  (Hi)  Trade  Break. 

(5)  Non-Reporting  NASD  Members 
may  conduct  the  following  functions  in 
TRACS  pursuant  to  TRACS 
specifications  established  by  the  NASD: 
(i)  Trade  Accept;  (ii)  Trade  Decline;  and 
(Hi)  Trade  Break. 

(6)  If  a  TRACS  Report  from  a 
Reporting  Member  did  not  include  a 
necessary  OATS  order  number  for 
OATS/TRACS  matching  from  the  Non\ 
Reporting  Member's  perspective,  the 
Non-Reporting  Member  shall  submit  a 
non-published  TRACS  Report  to 
compare  the  trades. 

(7)  A  party  entering  a  trade  report  into 
the  TRACS  trade  comparison  feature 
shall  use  a  designated  symbol  to  denote 
whether  the  party  is  submitting  the 
trade  report  as  the  Reporting  Member  or 
the  Non-Reporting  Member. 

6140.  TRACS  Proeeuing 

Locked-in  trades  may  be  determined 
through  the  TRACS  trade  comparison 
feature  through  one  of  the  following 
methods: 

(a)  Trade  Acceptance 

The  reporting  party  enters  its  version 
of  the  trade  into  the  system  and  the 
contra  party  reviews  the  trade  report 
and  accepts  or  declines  the  trade.  An 
acceptance  results  in  a  locked-in  trade; 
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a  declined  trade  report  is  purged  from 
the  TRACS  system  at  the  end  of  trade 
date  processing; 

(bl  T+N  Trade  Processing 

T+N  entries  may  be  submitted  until 
6:30  p.m.  each  business  day.  At  the  end 
of  daily  matching,  all  declined  trade 
entries  will  be  purged  from  the  TRACS 
system.  TRACS  will  not  purge  any  open 
trade  (i.e.  unmatched  or  unaccepted)  at 
the  end  of  its  entry  day,  but  will  cany- 
over  such  trades  to  the  next  business 
day  for  continued  comparison  and 
reconciliation.  TRACS  will 
automatically  lock  in  and  submit  to 
NSCC  as  such  any  carried-over  T  to 
T+21  (calendar  day)  trade  if  it  remains 
open  as  of  2:30  p.m.  on  the  next 
business  day.  TRACS  will  not 
automatically  lock  in  T+22  (calendar 
day)  or  older  open  "as-of  trades  that 
were  carried-over  from  the  previous 
business  day;  these  trades  will  be 
purged  by  TRACS  at  the  end  of  the 
carry-over  day  if  such  trades  remain 
open.  Members  may  re-submit  these 
T+22  or  older  "as-of  trades  into 
TRACS  on  the  next  business  day  for 
continued  comparison  and 
reconciliation  for  up  to  one  calendar 
year. 

Selected  NASD  Notices  to  Members: 
94-73. 

8150.  Reaerved 

€160.  Obligation  To  Honor  Tradea 

If  a  TRACS  trade  comparison 
Participant  is  reported  by  TRACS  as  a 
party  to  a  trade  that  has  been  treated  as 
locked-in  and  sent  to  DTCC, 
notwithstanding  any  other  agreement  to 
the  contrary,  that  party  shall  be 
obligated  to  act  as  a  principal  to  the 
trade  and  shall  honor  such  trade  on  the 
scheduled  settlement  date. 

6170.  Aiidit  Trail  Requirement 

The  data  elements  specified  in  Rule 
6130(b)  are  critical  to  NASD's 
compilation  of  a  transaction  audit  trail 
for  regulatory  purposes.  As  such,  all 
member  firms  using  the  TRACS  Service 
have  an  ongoing  obligation  to  input 
Rule  6130(b)  information  accurately  and 
completely. 

6180.  Reterved 

6190.  Termination  of  TRACS  Service 

NASD  may,  upon  notice,  terminate 
TRACS  service  as  to  a  Participant  in  the 
event  that  a  TRACS  Participant  fails  to 
abide  by  any  of  the  rules  or  operating 
procedures  of  the  TRACS  service  or 
NASD,  or  fails  to  honor  contractual 
agreements  entered  into  with  NASD  or 
its  subsidiaries,  or  fails  to  pay  promptly 


for  services  rendered  by  the  TRACS 
Service. 

•  *        •        •        * 

6200.  To  be  replaced  in  its  entirety  by 
SR-NASD-99-65,  which  currently  is 
expected  to  be  effective  on  February  1 , 
2002. 

*  *        •        *        « 

The  6300  through  6500  Series  are 
replaced  in  their  entirety  by  the 
following  proposed  rule  language. 

6300.  Coneolidated  Quotations 
Service  (CQS) 

6310.  General 

The  Rule  6300  through  6500  Series 
govern  trading  by  members  in  CQS/CTA 
securities  otherwise  than  on  an 
exchange. 

6320.  Registration  as  a  CQS  Market 
Maker 

(a)  Quotations  and  quotation  sizes  in 
reported  securities  may  be  entered  into 
the  Consolidated  Quotations  Service 
(CQS)  through  the  NASD  Alternative 
Display  Facility  only  by  an  NASD 
member  registered  with  it  as  a  CQS 
market  mdcer. 

(b)  An  NASD  member,  including  an 
operator  of  an  ECN/ATS  seeking 
registration  as  a  CQS  market  maker, 
shall  file  an  application  with  NASD. 
The  application  shall  certify  the 
member's  good  standing  with  NASD 
and  shall  demonstrate  compliance  with 
the  net  capital  and  other  financial 
responsibility  provisions  of  the  Act.  A 
member's  registration  as  a  CQS  market 
maker  shall  become  effective  upon 
receipt  by  the  member  of  notice  of 
approval  of  registration  by  NASD.  It 
shall  be  sufficient  to  obtain  registration 
as  a  CQS  market  maker  with  NASD  for 
a  member  to  demonstrate  proof  that  it 
is  a  registered  CQS  market  maker  with 
Nasdaq  in  good  standing. 

(c)  A  CQS  market  maker  registered  in 
a  reported  security  may  become 
registered  in  additional  reported 
securities  by  entering  a  registration 
request  via  an  NASD  Alternative 
Display  Facility  terminal.  Registration 
shall  become  effective  at  the  time  the 
registration  request  is  entered. 

(d)  An  NASD  member  that  becomes 
registered  as  a  CQS  market  maker  in  an 
issue  shall  enter  quotations  in  the  issue 
on  the  effective  date  of  the  issue's 
authorization.  If  quotations  are  not 
entered  on  the  effective  date  of 
authorization  and  the  CQS  market 
maker  remains  inactive  in  the  issue  for 
five  (5)  business  days,  the  CQS  market 
maker's  registration  in  the  issue  will  be 
terminated. 

(e)  Any  CQS  market  makers  registered 
in  reported  securities  that  are  eligible 


for  inclusion  in  the  Intermarket  Trading 
System  (ITS)  may  be  registered  as 
market  makers  in  ITS  and,  if  they  so 
choose,  shall  be  subject  to  the  Rule  6500 
Series. 

6330.  Obligations  of  CQS  Market  Makers 

(a)  Pursuant  to  SEC  Rule  1  lAcl-1,  a 
CQS  market  maker's  quotations  in 
reported  securities  are  required  to  be 
firm  for  the  size  displayed  or,  if  no  size 
is  displayed,  for  a  normal  unit  of 
trading.  If  a  market  maker  displays 
quotations  in  a  reported  security  in  both 
a  national  securities  exchange  and 
NASD's  CQS  System,  the  market  maker 
shall  maintain  identical  quotations  in 
each  system. 

(b)  A  CQS  market  maker,  excluding 
ECNs  that  are  not  participating  in  ITS. 
must  enter  and  maintain  two-sided 
quotations  through  the  NASD 
Alternative  Display  Facility.  All  CQS 
maricet  maker's  quotations  must  be  at 
least  one  normal  unit  of  trading. 

(c)  A  CQS  market  maker  shall  be 
obligated  to  have  available  in  close 
proximity  to  the  NASD  Alternative 
Display  Facility  terminal  at  which  it 
makes  a  market  in  a  CQS  security  a 
quotation  service  that  disseminates  the 
bid  price  and  offer  price  then  being 
furnished  by  or  on  behalf  of  other 
national  securities  exchanges  and  CQS 
market  makers  trading  and  quoting  that 
CQS  security. 

(d)  Computer-Generated  Quotations 

(1)  General  Prohibition — Except  as 
provided  below,  this  Rule  prohibits  the 
automatic  updating  or  tracking  of  inside 
quotations  in  CQS  by  computer- 
generated  quote  systems.  This  ban  is 
necessary  to  offset  the  negative  impact 
on  the  capacity  and  operation  of  NASD 
systems  regarding  certain  systems  that 
track  changes  to  the  inside  quotation 
and  automatically  react  by  generating 
another  quote  to  keep  the  market 
maker's  quote  away  from  the  best 
market,  without  any  cognizable  human 
intervention. 

(2)  Exceptions  to  the  General 
Prohibition  "  Automated  updating  of 
quotations  is  permitted  when: 

(A)  the  update  is  in  response  to  an 
execution  in  the  security  by  that  firm 
(such  as  execution  of  an  order  that 
partially  fills  a  market  maker's 
quotation  size); 

(B)  it  requires  a  physical,  cognizable 
entry  (such  as  a  manual  entry  to  the 
market  maker's  internal  system  which 
then  automatically  forwards  the  update 
to  the  NASD  system); 

(C)  the  update  is  to  reflect  the  receipt, 
execution,  or  cancellation  of  a  customer 
limit  order; 
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(D)  it  is  used  to  expose  a  customer's 
i  narket  or  marketable  limit  order  for 

,  irice  improvement  opportunities;  or 

(E)  it  is  used  to  equal  or  improve 
either  or  both  sides  of  the  national  best 
bid  or  offer  ("NBBCf"),  or  add  size  to  the 
NBBO. 

(e)  Minimum  Price  Variation  for 
Decimal-based  Quotations 

(1)  The  minimum  quotation 
increment  for  securities  authorized  for 
decimal  pricing  as  part  of  the  SEC- 
approved  Decimals  Implementation 
Plan  for  the  Equities  and  Options 
Markets  shall  be  $0.01 . 

(f)  Members  that  display  priced 
quotations  on  a  real-time  basis  for  CQS 
securities  in  two  or  more  market  centers 
that  permit  quotation  updates  on  a  real- 
time basis  must  display  the  same  priced 
quotations  for  the  security  in  each 
market  center. 

Cross  Reference — IM-4613,  Autoquote 
Policy 

>340.  Normal  Business  Hours 

A  CQS  market  maker  shall  be  open 
for  business  as  of  9:30  a.m.  Eastern 
Time  and  shall  close  no  earlier  than 
4:00  p.m.  Eastern  Time.  An  NASD 
market  maker  may  remain  open  for 
business  on  a  voluntary  basis  for  any 
period  of  time  between  4:00  p.m. 
Eastern  time  and  6:30  p.m.  Eastern 
Time.  A  CQS  market  maker  whose 
quotes  are  open  after  4:00  p.m.  Eastern 
Time  shall  be  obligated  to  comply,  while 
their  quotes  are  open,  with  all  NASD 
Rules  that  are  not  by  their  express 
terms,  or  by  an  official  interpretation  of 
NASD,  inapplicable  to  any  part  of  the 
4:00  p.m.  to  6:30  p.m.  Eastern  Time 
period.    ■ 

6350.  Withdrawal  of  Quotations 

(a)  Any  registered  CQS  market  maker 
(excluding  ECNs)  that  initiates  a  pre- 
operung  application  and  does  not  enter 
and  maintain  continuous  two-sided 
quotations  in  the  security  on  the  same 
trading  day  may  not  re-register  to  enter 
quotations  in  such  security  for  twenty 
(20)  business  days  unless  NASD 
Alternative  Display  Facility  Operations 
grants  an  excused  withdrawal. 

(b)  A  CQS  market  maker  that  wishes 
to  withdraw  quotations  in  a  reported 
security  shall  contact  NASD  Alternative 
Display  Facility  Operations  to  obtain 
excused  withdrawal  status  prior  to 
withdrawing  its  quotations.  Excused 
withdrawal  status  based  on  illness, 
vacations  or  physical  circumstances 
beyond  the  CQS  market  maker's  control 
may  be  granted  for  up  to  five  (5) 
business  days,  unless  extended  by 
NASD  Alternative  Display  Facility 
Operations.  Excused  withdrawal  status 


based  on  investment  activity  or  advice 
of  legal  counsel,  accompanied  by  a 
representation  that  the  condition 
necessitating  the  withdrawal  of 
quotations  is  not  permanent  in  nature, 
may,  upon  written  request,  be  granted 
for  not  more  than  sixty  (60)  days.  The 
withdrawal  of  quotations  because  of 
pending  news,  a  sudden  influx  of  orders 
or  price  changes,  or  to  effect 
transactions  with  competitors  shall  not 
normally  constitute  acceptable  reasons 
for  granting  excused  withdrawal  status, 
unless  NASD  has  initiated  a  trading  halt 
for  ITS  Market  Makers  in  the  security. 
pursuant  to  Rule  5200. 

6360.  Voluntary  Termination  of 
Registration 

A  CQS  market  maker  may  voluntarily 
terminate  its  registration  in  a  reported 
security  by  withdrawing  its  quotations 
from  the  NASD  Alternative  Display 
Facility.  A  CQS  market  maker  that 
voluntarily  terminates  its  registration  in 
a  reported  security  may  not.  however, 
re-register  as  a  CQS  market  maker  in 
that  security  for  two  (2)  business  days. 

6370.  Suspension  and  Termination  of 
Quotations  by  NASD  Action 

NASD  may,  pursuant  to  the 
procedures  set  forth  in  NASD's  Code  of 
Procedure  as  set  forth  in  the  Rule  9000 
Series,  suspend,  condition,  limit, 
prohibit  or  terminate  a  CQS  market 
maker's  authority  to  enter  quotations  in 
one  or  more  reported  securities  for 
violations  of  the  applicable 
requirements  or  prohibitions  of  the  Rule 
4000.  5000  and  6300  Series. 

Selected  NASD  Notices  to  Members: 
94-81. 

6400.  Reporting  Traneaetiona  in 
CTA'EUgibU  SeeuHtiea 

The  provisions  of  this  Rule  6400 
Series  shall  apply  to  all  transactions 
effected  by  members  otherwise  than  on 
an  exchange  in  securities  listed  on  an 
exchange  (other  than  Nasdaq)  that  are 
required  to  be  reported  to  the 
Consolidated  Tape  ("eligible 
securities"),  as  provided  in  the  Plan 
filed  by  NASD  pursuant  to  SEC  Rule 
1  lAa3-l  under  the  Act  ("Plan").  Rule 
6420  shall  not  apply  to  transactions 
executed  through  the  Intermarket 
Trading  System  by  market  makers 
registered  as  CQS  market  makers. 

Selected  NASD  Notices  to  Members: 
94-81. 

6410.  Definitions 

(a)  Unless  the  context  requires 
otherwise,  terms  used  herein  shall  have 
the  meaning  below.  Terms  not 
specifically  defined  below  shall  have  the 


meaning  in  the  By-Laws  and  NASD 
Rules.  SEC  Rule  llAa3-l  and  the  Plan. 

(b)  "Consolidated  Tape"  means  the 
consolidated  transaction  reporting 
system  for  the  dissemination  of  last  sale 
reports  in  eligible  securities  required  to 
be  reported  pursuant  to  the  Plan. 

(c)  "Eligible  securities"  means  all 
common  stocks,  preferred  stocks,  long- 
term  warrants,  and  rights  entitling  the 
holder  to  acquire  an  eligible  security, 
listed  or  admitted  to  unlisted  trading 
privileges  on  the  American  Stock 
Exchange  or  the  New  York  Stock 
Exchange,  and  securities  listed  on 
regional  "Stock  exchanges,  which 
substantially  meet  the  original  listing 
requirements  of  the  New  York  Stock 
Exchange  or  the  American  Stock 
Exchange.  A  list  ofeUgible  securities 
listed  on  regional  stock  exchanges  is 
contained  in  Rule  6450.  An  updated  list 
of  eligible  securities  will  be  provided  to 
members  from  time  to  time. 

(d)  "Initial  Public  Offering'— a 
security  is  subject  to  an  "initial  public 
offering'  ifi  (1)  The  offering  of  the 
security  is  registered  under  the 
Securities  Act  of  1933;  and  (2)  the  issuer 
of  the  security,  immediately  prior  to 
filing  the  registration  statement  with 
respect  to  such  offering,  was  not  subject 
to  the  reporting  requirements  of  Section 
13  or  15(d)  of  the  Act. 

(e)  "Non-Registered  Member"  shall 
have  the  meaning  as  defined  in  NASD 
Rule  4200. 

(f)  "Transaction  effected  through  the 
NASD  Alternative  Display  Facility" 
shall  have  the  meaning  as  defined  in 
Rule  4100. 

(g)  "Registered  Member''  means  a 
member  of  NASD  that  is  registered  as  a 
CQS  market  maker,  pursuant  to  Rule 
6320,  in  a  particular  eligible  security.  A 
member  is  a  Registered  Meml>er  in  only 
those  eligible  securities  for  which  it  has 
registered  as  a  CQS  market  maker.  A 
member  shall  cease  being  a  Registered 
Member  in  an  eligible  security  when  it 
has  withdrawn  or  voluntarily  terminated 
its  quotations  in  that  security  or  when 
its  quotations  have  been  suspended  or 
terminated  by  action  of  NASD. 

(h)  "Registered  ECN'  means  a 
member  of  NASD  that  is  an  electronic 
communications  network  ("ECN")  that 
has  chosen  to  register  with  NASD  and 
meets  the  terms  of  registration  set  forth 
in  the  NASD-provided  agreement.  A 
member  is  a  Registered  ECN  in  only 
those  eligible  securities  for  which  it  is 
registered  with  NASD.  A  member  shall 
cease  being  a  Registered  ECN  in  an 
eligible  security  when  it  has  withdrawn 
or  voluntarily  terminated  its  quotations 
in  that  security  or  when  its  quotations 
have  been  suspended  or  terminated  by 
action  of  NASD.  The  term  "Registered 
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ECN"  shall  also  include  NASD  members 
that  are  alternative  trading  systems 
("ATS"),  subject  to  SEC  Regulation 
ATS,  that  comply  with  the  requirements 
of  this  paragraph. 

6420.  Transaction  Reporting 

(a)  General 

(1)  This  Rule  governs  the  reporting  of 
trades  in  eligible  securities  thivugh  the 
NASD's  Trade  Reporting  and 
Comparison  Service  ("TRACS"). 
Members  must  report  through  TRACS 
trades  in  eligible  securities  effected 
otherwise  than  on  an  exchange 
whenever  they  do  not  report  such 
transactions  to  a  national  securities 
exchange  or  another  self-regulatory 
organization. 

(2)  All  times  referenced  in  this  Rule 
are  Eastern  time. 

(3)  For  Purposes  of  this  Rule,  the  term 
"Reporting  NASD  Membei''  or 
"Reporting  Membef  shall  mean  an 
NASD  member  with  the  trade  reporting 
obligation  as  set  forth  in  Rule  6420(c). 

.  (4)  For  purposes  of  this  Rule,  the  term 
"Non-Reporting  NASD  Member''  or 
"Non-Reporting  Membef  shall  mean  . 
the  contra  side  of  a  trade  reported  by  a 
Reporting  Member. 

(s)  For  purposes  of  this  Rule,  the  term 
"normal  market  hours"  means  from 
9:30  a.m.  to  4  p.m.  All  times  referenced 
in  this  Rule  are  Eastern  Time. 

(b)  When  and  How  Transactions  Are 
Reported 

(1)  Reporting  NASD  Members  shall 
transmit  to  TRACS,  within  90  seconds 
after  execution,  last  sale  reports  of 
transactions  in  eligible  securities 
effected  by  members  otherwise  than  on 
an  exchange  during  the  trading  hours  of 
the  Consolidated  Tape.  Transactions 
not  reported  within  90  seconds  after 
execution  shall  be  designated  as  late 
and  such  trade  reports  must  include  the 
time  of  execution.  Reporting  NASD 
Members  shall  also  transmit  to  TRACS, 
within  90  seconds  after  execution,  last 
sale  reports  of  transactions  in  eligible 
securities  effected  by  members 
otherwise  than  on  an  exchange  between 
4  p.m.  and  6:30  p.m.;  trades  executed 
and  reported  after  4  p.m.  shall  be 
designated  as  ".T"  trades  to  denote  their 
execution  outside  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  after  execution  must  include 
the  time  of  execution  on  the  trade 
report. 

(2)(A)  Reporting  NASD  Members  shall 
report  transactions  in  eligible  securities 
effected  otherwise  than  on  an  exchange 
outside  the  hours  of  9:30  a.m.  and  6:30 
p.m.  Eastern  Time  as  follows: 

(i)  By  transmitting  the  individual 
trade  reports  to  TRACS  on  the  next 


business  day  (T+1)  between  8  a.m.  and 
6:30  p.m.  Eastern  Time; 

(ii)  By  designating  the  entries  "as/of 
trades  to  denote  their  execution  on  a 
prior  day;  and 

(Hi)  By  including  the  time  of 
execution. 

(c)  Which  Party  Reports  Transaction 

(1)  Transactions  executed  on  an 
exchange  are  reported  by  the  exchange 
and  shall  not  be  reported  by  members. 

(2)  For  transactions  between  two 
Registered  Members  or  Registered  ECNs, 
the  Registered  Market  Maker  or  ECN 
representing  the  sell  side  shall  report 
the  transaction. 

(3)  For  transactions  between  a 
Registered  Member  or  Registered  ECN 
and  a  Non-Registered  Member,  the 
Registered  Member  or  Registered  ECN 
shall  report  the  transaction. 

(4)  For  transactions  between  two  Non- 
Registered  Members,  the  Non-Registered 
Member  representing  the  sell  side  shall 
report  the  transaction. 

(5)  For  transactions  between  a 
member  and  a  customer,  the  member 
shall  report  the  transaction. 

(6)  For  transactions  between  a 
member  and  a  broker-dealer  that  is  not 
a  member  of  NASD,  the  member  shall 
report  the  transaction. 

(7)  For  all  transactions  between  an 
NASD  member  and  an  NASD  member 
that  is  also  a  member  of  Nasdaq  or 
another  national  securities  exchange, 
where  the  reporting  party  has  a  choice 
of  reporting  venues  and  chooses  not  to 
report  to  Nasdaq  or  another  national 
securities  exchange,  the  reporting  party 
described  in  (1)  through  (6)  above  shall 
report  the  transaction  to  the  NASD. 

(d)  Information  To  Be  Reported — Two 
Party  Trade  Reports 

(1)  A  two  party  trade  report  is  a  last 
sale  report  that  denotes  a  trade  between 
one  Reporting  NASD  member  and  one 
Non-Reporting  Member.  The  Reporting 
NASD  Member  is  denoted  as  the 
("MMID")  side  of  the  trade  report  and 
the  Non-Reporting  Member  is  denoted 
as  the  ("OEIU']  side  of  the  report. 

(2)  Each  Two  Party  Last  Sale  Report 
Submitted  by  a  Reporting  NASD 
Member  Should  Contain: 

(A)  Security  identification  symbol 
(SECID); 

(B)  Number  of  shares  or  bonds; 

(C)  Price  of  the  transaction  as 
required  by  paragraph  (g)  below; 

(D)  A  designated  symbol  denoting 
whether  the  transaction,  from  the 
Reporting  NASD  Member's  perspective, 
is  a  buy,  sell,  sell  short,  sell  short 
exempt,  or  cross; 

(E)  If  known,  a  designated  symbol 
denoting  whether  the  transaction,  from 


the  perspective  of  the  Non-Reporting 
Member,  is  a  buy,  sell,  sell  short,  or  sell 
short  exempt: 

(F)  A  designated  symbol  denoting 
whether  the  transaction,  from  the 
perspective  of  the  Reporting  Member,  is 
as  principal,  riskless  principal,  or  agent; 

(G)  If  known,  a  designated  symbol 
denoting  whether  the  transaction,  from 
the  perspective  of  the  Non-Reporting 
Member,  is  as  principal,  riskless 
principal,  or  agent; 

(H)  Execution  time  for  any  transaction 
not  reported  within  90  seconds  of 
execution; 

(I)  The  market  participant  identifier  of 
the  Reporting  Member  and  the  Non- 
Reporting  Member; 

Ij)  Reporting  Member  clearing  broker; 

(K)  Reporting  Member  Executing 
Broker  in  case  of  a  "give  up;" 

(L)  Non-Reporting  Member  Executing 
Broker; 

(M)  Non-Reporting  Member 
introducing  broker  in  case  of  a  "give 
up;" 

(N)  Non-Reporting  Member  clearing 
broker; 

(O)  A  designated  symbol  denoting 
whether  the  trade  report  should  be 
published; 

(P)  A  designated  symbol  denoting 
whether  the  trade  report  should  be 
compared  in  TRACS; 

(Q)  If  the  contra  side  to  the  trade 
report  is  a  customer  of  the  Reporting 
Member,  the  Reporting  Member  shall 
denote  that  the  trade  is  an  internalized 
trade  with  the  designated  symbol; 

(R)  If  the  contra  side  to  the  trade 
report  is'a  Non-NASD  member,  the 
Reporting  Member  shall  indicate  with 
the  designated  symbol  that  the  contra 
side  is  a  non-member. 

(S)  For  two  party  trade  reports 
submitted  pursuant  to  an  Automated 
Give  Up  ("AGU")  arrangement  or  a 
Qualified  Service  Representative 
("QSR")  Agreement,  subparagraphs 
(d)(2)(E)  and  (G)  are  mandatory. 

(3)(A)  In  the  event  that  the  MMID  side 
or  the  OEID  side  determines  that  any 
information  provided  pursuant  to 
subparagraphs  (d)(2)(D),  (E),  (F).  (G),  or 
(H)(i)  is  inaccurate  or  incomplete,  the 
MMID  side  or  OEID  side,  as  applicable, 
must  submit  a  trade  report  addendum 
within  fifteen  (15)  minutes  of  the 
submission  of  the  original  trade  report 
to  correct  or  provide  some  or  all  of  the 
following  information: 

(i)  Short  sale  indicator; 

(ii)  Volume  related  to  short  sale 
indicator  change; 

(Hi)  Capacity  Indicator; 

(iv)  Volume  related  to  capacity 
change;  or 

(v)  Branch  Sequence  Number. 

(B)  The  trade  report  addendum 
feature  of  TRACS  may  also  be  used  by 
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members  to  add  or  modify  the  User 
Assigned  Reference  Number. 

(Cj  Each  trade  report  addendum  must 
contain  the  following  information: 

(i)  Reference  number  for  the  original 
trade  report  that  is  being  amended  or 
modified; 

iii)  OEID  side  or  MMID  side  flag;  and 

(Hi)  MPID. 

'  9)  Information  To  Be  Reported — Three 
Party  Trade  Reports 

(1)  A  three  party  trade  report  is  a 
single  last  sale  trade  report  that  denotes 
one  Reporting  Member  and  two  contra 
parties.  The  Reporting  Member  is 
denoted  as  the  MMID  side  of  the  trade 
report  and  the  two  non-reporting  sides 
are  denoted  as  the  OEID  side  of  the 
trade  report.  In  a  three  party  report,  the 
Reporting  Member  is  the  buyer  to  one 
OEID  and  the  seller  to  the  other  OEID. 
Registered  ECNs  may  only  submit  three 
party  trade  reports.  Riskless  principal 
trades  also  may  be  submitted  as  three 
party  trade  reports. 

(2)  Each  Three  Party  Trade  Report 
Submitted  by  a  Reporting  Member  shall 
contain  the  following  information: 

transaction  Information 

' '  (A)  Security  Identification  Symbol 
(SECID); 

(B)  Number  of  shares  or  bonds; 

(C)  Price  of  the  transaction  as 
teauired  by  paragraph  (g)  below; 

(D)  Execution  time  for  any  transaction 
not  reported  within  90  seconds  of 
execution; 

(E)  The  market  participant  identifies 
of  the  Reporting  Member  and  the  two 
Non-Reporting  Members; 

(F)  A  designated  symbol  denoting 
whether  the  trade  should  be  published; 

MMID  Side 

(G)  All  three  party  trade  reports  from 
ECNs  must  be  marked  as  agency  cross 
transactions; 

(H)  All  three  party  trade  reports  from 
Non-ECNs  must  be  denoted  as  riskless 
principal  trade  reports  and  shall 
include  a  designated  symbol  denoting 
whether  the  trade  between  the  non-ECN 
and  the  buy-side  OEID  is  a  sell,  sell 
short,  or  sell  short  exempt  transaction; 

I  j  (I)  Reporting  Member  clearing  broker; 

I I  (J)  Reporting  Member  Executing 
Broker  in  the  case  of  a  "give  up,"  if 
applicable; 

Buy  Side  OEID 

(K)  Buy  Side  OEID  executing  broker; 

(L)  Buy  Side  OEID  introducing  broker 
.  ^  case  of  a  "give  up'; 

(M)  Buy  Side  OEID  clearing  broker; 

(N)  If  known,  a  designated  symbol 
denoting  whether  the  trade,  from  the 
Buy  Side  OEID's  perspective,  is  as 
principal,  riskless  principal,  or  agent; 


(O)  If  the  Buy  Side  OEID  is  a  customer 
of  the  Reporting  Member,  the  Reporting 
Member  shall  denote  that  the  trade  is  an 
internalized  trade  with  the  designated 
symbol; 

(P)  If  the  Buy  Side  OEID  is  a  non- 
NASD  member,  the  Reporting  Member 
shall  indicate  with  the  designated 
symbol  that  the  buy  side  OEID  is  a  non- 
member; 

(Q)  A  designated  symbol  denoting 
whether  the  trade  between  the  MMID 
and  the  Buy  Side  OEID  shall  be 
compared  in  TRACS; 

Sell  Side  OEID 

(R)  Sell  Side  OEID  executing  broker; 

(S)  Sell  Side  OEID  introducing  broker 
in  case  of  a  "give  up'; 

(T)  Sell  Side  OEID  clearing  broker; 

(U)  If  known,  a  designated  symbol 
denoting  whether  the  trade,  from  the 
Sell  Side  OEID's  perspective,  is  as 
principal,  riskless  principal,  or  agent; 

(V)  If  known,  a  symbol  denoting 
whether  the  trade,  from  the  Sell  Side 
OEID's  perspective,  is  a  sell,  sell  short, 
or  sell  short  exempt  transaction; 

(W)  If  the  Sell  Side  OEID  is  a  customer 
of  the  Reporting  Member,  the  Reporting 
Member  shall  denote  that  the  trade  is  an 
internalized  trade  with  the  designated 
symbol; 

(X)  If  the  Sell  Side  OEID  is  a  non- 
NASD  Member,  the  Reporting  Member 
shall  indicate  with  the  designated 
symbol  that  the  buy  side  OEID  is  a  non- 
member;  and 

(Y)  A  designated  symbol  denoting 
whether  the  trade  between  the  MMID 
and  the  Sell  Side  OEID  shall  be 
compared  in  TRACS. 

(Zj  If  the  transactions  between  the 
Buy  Side  OEID  and  the  Reporting 
Member  is  reported  pursuant  to  an  AGU 
arrangement  or  a  QSR  agreement, 
subparagraphs  (e)  (2)  (N)  is  mandatory. 

(AA)  If  the  transaction  between  the 
Sell  Side  OEID  and  the  Reporting 
Member  is  reported  pursuant  to  an  AGU 
arrangement  or  a  QSR  agreement, 
subparagraphs  (e)  (2)  (U)  and  (V)  are 
mandatory. 

(3)  (A)  In  the  event  that  the  MMID  side 
or  the  OEID  side  determines  that  any 
information  provided  pursuant  to 
subparagraphs  (e)(2)(G)(i).  (I),  (O),  (V). 
.  or  (W)  is  inaccurate  or  incomplete,  the 
MMID  side  or  OEID  side,  as  applicable, 
must  submit  a  trade  report  addendum 
within  fifteen  (15)  minutes  of  the 
submission  of  the  original  trade  report 
to  correct  or  provide  some  or  all  of  the 
following  information: 

(i)  Short  sale  indicator; 

(ii)  Volume  related  to  short  sale 
indicator  change; 

(iii)  Capacity  Indicator; 

(iv)  Volume  related  to  capacity 
change;  or 


(v)  Branch  Sequence  Number 

(B)  The  trade  report  addendum 
feature  of  TRACS  may  also  be  used  by 
members  to  add  or  modify  the  User 
Assigned  Reference  Number. 

(C)  Each  trade  report  addendum  ihust 
contain  the  following  information: 

(i)  Reference  number  for  the  original 
trade  report  that  is  being  amended  or 
modified; 

(ii)  OEID  side  or  MMID  side  flag;  and 

(ui)  MPID. 

(f)  Tmde  Report  Modifiers 

(1)  Reporting  Members  shall  append 
the  following  trade  report  modifiers  to  a 
last  sale  report  if  applicable: 

(A)  .SLD,  if  the  trade  is  executed 
during  normal  maricet  hours  and  it  is 
reported  later  than  90  seconds  after 
execution; 

(B)  .SNN,  if  the  trade  is  a  Seller's 
Option  Trade,  .NN  denotes  the  number 
of  days  for  delivery; 

(C)  .C,  if  the  trade  is  a  Cash  Trade; 

(D)  .ND,  if  the  trade  is  a  Next  Day 
Trade; 

(E)  .  W,  if  the  trade  occurs  at  a  price 
based  on  an  average  weighting  or 
another  special  pricing  formula; 

(F)  .T,  if  the  trade  is  executed  outside 
of  normal  market  hours; 

(G)  .O,  if  the  trade  is  price  beyond 
certain  price  validation  parameters  as 
established  by  the  NASD;  and 

(H)  Any  other  trade  report  modifier 
approved  for  use  by  the  Securities  and 
Exchange  Commission. 

(2)  It  will  be  a  violation  of  this  Rule 
for  a  Reporting  Member  to  fail  to 
append  a  required  trade  modifier  or  to 
append  a  modifier  that  is  not  required. 

(3)  A  Reporting  Member  shall  not 
append  a  .O  modifier  to  a  trade  report 
unless  the  trade  price  is  beyond  certain 
price  validation  parameters  as 
established  by  the  NASD. 

(4)  The  Association  seeks  to 
emphasize  the  obligations  of  members 
to  report  securities  transactions  within 
90  seconds  after  execution.  All 
reportable  transactions  not  reported 
within  90  seconds  after  execution  shall 
be  reported  as  late,  and  the  Association 
routinely  monitors  members' 
compliance  with  the  90  second 
requirement.  If  the  Association  finds  a 
pattern  or  practice  of  unexcused  late 
reporting,  that  is,  repeated  reports  of 
executions  after  90  seconds  without 
reasonable  justification  or  exceptional 
circumstances,  the  member  may  be 
found  to  be  in  violation  of  Rule  2110. 
Exceptional  circumstances  will  be 
determined  on  a  case  by  case  basis  and 
may  include  instances  of  system  failure 
by  a  member  or  service  bureau,  or 
unusual  market  conditions,  such  as 
extreme  volatility  in  a  security,  or  in  the 
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market  as  a  whole.  Timely  reporting  of 
all  transactions  is  necessary  and 
appropriate  for  the  fair  and  orderly 
operation  of  the  Association 's 
marketplace,  and  the  Association  will 
view  noncompliance  as  a  rule  violation. 

(g)  Procedures  for  Reporting  Price  and 
Volume 

Members  that  are  required  to  report 
pursuant  to  paragraph  (b)  above  shall 
transmit  last  sale  reports  for  all 
purchases  and  sales  in  eligible  securities 
in  the  following  manner: 

(1)  For  agency  transactions,  report  the 
number  of  shares  and  the  price 
excluding  the  commission  charged. 

Example: 

SELL  as  agent  100  shares  at  40  less  a 
commission  of  $12.50: 
REPORT  100  shares  at  40. 

(2)  For  dual  agency  transactions, 
report  the  number  of  shares  only  once, 
and  report  the  price  excluding  the 
commission  charged. 

Example: 

SELL  as  agent  100  shares  at  40  less  a 
commission  of  $12.50; 

BUY  as  agent  100  shares  at  40  plus 
a  commission  of  $12.50; 

REPORT  100  shares  at  40. 

(3)  (A)  For  principal  transactions, 
except  as  provided  below,  report  each 
purchase  and  sale  transaction 
separately  and  report  the  number  of 
shares  and  the  price.  For  principal 
transactions  that  are  executed  at  a  price 
that  includes  a  mark-up,  mark-down  or 
service  charge,  the  price  reported  shall 
exclude  the  mark-up,  mark-down  or 
service  charge. 

Example: 

BUY  as  principal  100  shares  from 
another  member  at  40  (no  mark-down 
included). 

REPORT  100  shares  at  40. 

Example: 

BUY  as  principal  100  shares  from  a 
customer  at  39^U,  which  includes  a  Va 
mark-down  from  prevailing  market  of 
39^8; 

REPORT  1 00  shares  at  39'/b. 

Example 

BUY  as  principal  100  shares  from  a 
customer  at  39.75,  which  includes  a 
$0.10  mark-down  from  prevailing 
market  at  $39.85; 

REPORT  100  shares  at  39.85. 

Example: 

SELL  as  principal  100  shares  to  a 
customer  at  40Va,  which  includes  a  Va 
mark-up  from  the  prevailing  market  of 
40; 

REPORT  100  shares  at  40. 

Example 

SELL  as  principal  100  shares  to  a 
customer  at  40.10,  which  includes  a  .10 
mark-up  from  the  prevailing  market  of 
40: 


REPORT  100  shares  at  40. 

(B)  Exception:  A  "riskless"  principal 
transaction  in  which  a  memt^r,  after 
having  received  from  a  customer  an 
order  to  buy,  purchases  the  security  as 
principal  from  another  member  or 
customer  to  satisfy  the  order  to  buy  or, 
after  having  received  from  a  customer 
an  order  to  sell,  sells  the  security  as 
principal  to  another  member  or 
customer  to  satisfy  the  order  to  sell, 
shall  be  reported  as  one  three  party 
transaction  in  the  same  marmer  as  an 
agency  transaction,  excluding  the  mark- 
up or  mark-down,  commission- 
equivalent,  or  other  fee.  Alternatively,  a 
member  may  report  a  riskless  principal 
transaction  by  submitting  the  following 
reporils]  to  the  NASD: 

(i)  The  member  with  the  obligation  to 
report  the  transaction  pursuant  to 
paragraph  (b)  above  must  submit  a  last 
sale  report  for  the  initial  leg  of  the 
transaction. 

(ii)  Regardless  of  whether  a  member 
has  a  reporting  obligation  pursuant  to 
paragraph  (b)  above,  the  firm  must 
submit,  for  the  offsetting,  "riskless" 
portion  of  the  transaction,  either: 

a.  A  clearing-only  report  with  a 
capacity  indicator  of  "riskless 
principal,"  if  a  clearing  report  is 
necessary  to  clear  the  transaction;  or 

b.  A  non-tape,  non-clearing  report 
with  a  capacity  indicator  of  "riskless 
principal,"  if  a  clearing  report  is  not 
necessary  to  clear  the  transaction. 

A  riskless  principal  transaction  in 
which  a  member  purchases  or  sells  the 
security  on  an  exchange  to  satisfy  a 
customer's  order  will  be  reported  by  the 
exchange  and  the  member  shall  not 
report. 

Example: 

BUY  as  principal  100  shares  from 
another  member  at  40  to  fill  an  existing 
order; 

SELL  as  principal  1 00  shares  to  a 
customer  at  40  plus  mark-up  of  $12.50; 

REPORT  100  shares  at  40  by 
submitting  to  the  NASD  either  a  single 
trade  report  marked  with  a  "riskless 
principoT'  capacity  indicator  or  by 
submitting  the  following  reports: 

(1)  Where  required  by  this  Rule,  a  tape 
report  marked  with  a  "principal 
capacity  indicator;  and 

(2)  either  a  non-tape,  non-clearing 
report  or  a  clearing-only  report  marked 
with  a  " riskless  principar  capacity 
indicator. 

Example: 

BUY  as  principal  100  shares  on  an 
exchange  at  40  to  fill  an  existing  order; 

SELL  as  principal  100  shares  to  a 
customer  at  40  plus  a  mark-up  of 
$12.50. 

DO  NOT  REPORT  (will  be  reported  by 
exchange). 


(h)  Reporting  Transactions  on  Form  T 

All  Reporting  NASD  Members 
required  (or  that  elect)  to  report 
transactions  in  eligible  securities  to  the 
NASD  shall  report,  as  soon  as 
practicable  to  NASD  Regulation's 
Market  Regulation  Department  on  Form 
T,  last  sale  reports  of  transactions  in 
designated  securities  for  which 
electronic  submission  into  the  NASD  is 
not  possible  (e.g.,  the  ticker  symbol  for 
the  security  is  no  longer  available,  a 
market  participant  identifier  is  no 
longer  active,  or  the  NASD  will  not 
accept  the  date  of  execution  because  the 
NASD  Alternative  Display  Facility  was 
closed  on  that  date).  Transactions  that 
can  be  reported  into  the  NASD,  whether 
on  trade  date  or  on  a  subsequent  date 
on  an  "as  of  basis  (T+N),  shall  not  be 
reported  on  Form  T. 

(i)  Trade  Tickets 

All  trade  tickets  for  transactions  in 
eligible  securities  shall  be  time-stamped 
at  the  time  of  execution. 

(j)  Special  Trade  Indicator 

A  Reporting  Member  shall  append  the 
designated  symbol  for  special  trades, 
step  out  trades,  reversals,  and  as-of 
trades. 

(k)  Clearing  Indicators 

A  Reporting  Member  shall  use  a 
designated  symbol  to  denote  whether 
the  trade  is  to  be:  (i)  compared  in 
TRACS;  (ii)  not  compared  in  TRACS;  ~ 
(Hi)  compared  in  TRACS  pursuant  to  an 
Automatic  Give  Up  Agreement 
("AGU");  or  (iv)  not  compared  in 
TRACS,  but  locked  in  pursuant  to  a 
Qualified  Service  Representation 
Agreement  ("QSR"). 

(1)  Transactions  Not  Required  To  Be 
Reported 

The  following  types  of  transactions 
shall  not  be  reported  for  inclusion  on 
the  Consolidated  Tape: 

(1)  Transactions  executed  on  an 
exchange; 

(2)  Odd-lot  transactions; 

(3)  Transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution 
(other  than  shelf  distributions)  or  of  an 
unregistered  secondary  distribution 
effected  off  the  floor  of  an  exchange; 

(4)  Transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  Act  of 
1933; 

(5)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift; 

(6)  The  acquisition  of  securities  by  a 
member  as  principal  in  anticipation  of 
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making  an  immediate  exchange 
distribution  or  exchange  offering  on  an 
exchange; 

(7)  Purchases  of  securities  off  the  floor 
of  an  exchange  pursuant  to  a  tender 
offer,  and 

(8)  Purchases  or  sales  of, securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

Selected  Notices  to  Members:  94-71; 
9&-66. 

6430.  Reserved 

6440.  Trading  Practices 

(a)  No  member  shall  execute  or  cause 
be  executed  or  participate  in  an 

account  for  which  there  are  executed 
purchases  of  any  eligible  security  at 
successively  higher  prices,  or  sales  of 
any  such  security  at  successively  lower 
prices,  for  the  purpose  of  creating  or 
inducing  a  false,  misleading  or  artificial 
appearance  of  activity  in  such  security 
or  for  the  purpose  of  unduly  or 
improperly  influencing  the  market  price 
for  such  security  or  for  the  purpose  of 
establishing  a  price  that  does  not  reflect 
the  true  state  of  the  market  in  such 
security. 

(b)  No  member  shall,  for  the  purpose 
of  creating  or  inducing  a  false  or 
misleading  appearance  of  activity  in  an 
eligible  security  or  creating  or  inducing 
a  false  or  misleading  appearance  with 
respect  to  the  market  in  such  security: 

(1)  Execute  any  transaction  in  such 
security  which  involves  no  change  in  the 
beneficial  ownership  thereof;  or 
j  j  (2)  Enter  any  order  or  orders  for  the 
purchase  of  such  security  with  the 
knowledge  that  an  order  or  orders  of 
substantially  the  same  size,  and  at 
substantially  the  same  price,  for  the  sale 
of  any  such  security,  has  been  or  will  be 
entered  by  or  for  the  same  or  different 
parties;  or 

(3)  Enter  any  order  or  orders  for  the 
sale  of  any  such  security  with  the 
knowledge  that  an  order  or  orders  of 
substantially  the  same  size,  and  at 
substantially  the  same  price,  for  the 
purchase  of  such  security,  has  been  or 
will  be  entered  by  or  for  the  same  or 
different  parties. 

(c)  No  member  shall  execute 
purchases  or  sales  of  any  eligible 
security  for  any  account  in  which  such 
member  is  directly  or  indirectly 
interested,  which  purchases  or  sales  are 
excessive  in  view  of  the  member's 
financial  resources  or  in  view  of  the 
market  for  such  security. 

(d)  No  member  shall  participate  or 
have  any  interest,  directly  or  indirectly, 


in  the  profits  of  a  manipulative 
operation  or  knowingly  manage  or 
finance  a  manipulative  operation. 

(1)  Any  pool,  syndicate  or  joint 
account  organized  or  used  intentionally 
for  the  purpose  of  unfairly  influencing 
the  market  price  of  an  eligible  security 
shall  be  deemed  to  be  a  manipulative 
operation. 

(2)  The  solicitation  of  subscriptions  to 
or  the  acceptance  of  discretionary 
orders  from  any  such  pool,  syndicate  or 
joint  account  shall  be  deemed  to  be 
managing  a  manipulative  operation. 

(3)  The  carrying  on  margin  of  a 
position  in  such  securities  or  the 
advancing  of  credit  through  loans  to  any 
such  pool,  syndicate  or  joint  account 
shall  be  deemed  to  be  financing  a 
manipulative  operation. 

(e)  No  member  shall  make  any 
statement  or  circulate  and  disseminate 
any  information  concerning  any  eligible 
security  that  such  member  knows  or  has 
reasonable  grounds  for  believing  is  false 
or  misleading  or  would  improperly 
influence  the  market  price  of  such 
security. 

(p(l)No  member  shall: 

(A)  Personally  buy  or  initiate  the 
purchase  of  an  eligible  security  for  its 
own  account  or  for  any  account  in 
which  it  or  any  person  associated  with 
it  is  directly  or  indirectly  interested, 
while  such  member  holds  or  has 
knowledge  that  any  person  associated 
with  it  holds  an  unexecuted  market 
order  to  buy  such  security  in  the  unit  of 
trading  for  a  customer;  or 

(B)  Sell  or  initiate  the  sale  of  any  such 
security  for  any  such  account,  while  it 
personally  holds  or  has  knowledge  that 
any  person  associated  with  it  holds  an 
unexecuted  market  order  to  sell  such 
security  in  the  unit  of  trading  for  a 
customer. 

(2)  No  member  shall: 

(A)  Buy  or  initiate  the  purchase  of  any 
eligible  security  for  any  such  account,  at 
or  below  the  price  at  which  it  personally 
holds  or  has  knowledge  that  any  person 
associated  with  it  holds  an  unexecuted 
limited  price  order  to  buy  such  security 
in  the  unit  of  trading  for  a  customer;  or 

(B)  Sell  or  initiate  the  sale  of  any 
eligible  security  for  any  such  account  at 
or  above  the  price  at  which  it  personally 
holds  or  has  knowledge  that  any  person 
associated  with  it  holds  an  unexecuted 
limited  price  order  to  sell  such  security 
in  the  unit  of  trading  for  a  customer. 

(3)  The  provisions  of  this  paragraph 
shall  not  apply: 

(A)  To  any  purchase  or  sale  of  any 
eligible  security  in  an  amount  less  than 
the  unit  of  trading  made  by  a  member 
to  offset  odd-lot  orders  for  customers, 

(a)  To  any  purchase  or  sale  of  any 
eligible  security  upon  terms  for  delivery 


other  than  those  specified  in  such 
unexecuted  market  or  limited  price 
order, 

(C)  To  any  unexecuted  order  that  is 
subject  to  a  condition  that  has  not  been 
satisfied. 

(D)  To  any  purchase  or  sale  for  which 
a  member  has  negotiated  specific  terms 
and  conditions  applicable  to  the 
acceptance  of  limit  orders  that  are: 

(i)  For  customer  accounts  that  meet 
the  definition  of  an  "institutional 
accounf  as  that  term  is  defined  in  Rule 
3110(C)(4);  or 

(ii)for  10,000  shares  or  more,  unless 
such  orders  are  less  than  $100,000  in 
value. 

(g)  No  member  or  person  associated 
with  a  member  shall,  directly  or 
indirectly,  hold  any  interest  or 
participation  in  any  joint  account  for 
buying  or  selling  an  eligible  security, 
unless  such  joint  account  is  promptly 
reported  to  NASD.  The  report  should 
contain  the  following  information  for 
each  account: 

(1)  Name  of  the  account,  with  names 
of  all  participants  and  their  respective 
interests  in  profits  and  losses; 

(2)  A  statement  regarding  the  purpose 
of  the  account; 

(3)  Name  oj  the  member  carrying  and 
clearing  the  account;  and 

(4)  A  copy  of  any  written  agreement 
or  instrument  relating  to  the  account. 

(h)  No  member  shall  offer  that  a 
transaction  or  transactions  to  buy  or  sell 
an  eligible  security  will  influence  the 
closing  transaction  on  the  Consolidated 
Tape. 

(i)(l)  A  member  may,  but  is  not 
obligated  to,  accept  a  stop  order  in  an 
eligible  security. 

(A)  A  buy  stop  order  is  an  order  to  buy 
that  becomes  a  market  order  when  a 
transaction  takes  place  at  or  above  the 
stop  price. 

(B)A  sell  stop  order  is  an  order  to  sell 
that  becomes  a  market  order  when  a 
transaction  takes  place  at  or  below  the 
stop  price. 

(2)  A  member  may,  but  is  not 
obligated  to,  accept  stop  limit  orders  in 
eligible  securities.  When  a  transaction 
occurs  at  the  stop  price,  the  stop  limit 
order  to  buy  or  sell  becomes  a  limit 
order  at  the  limit  price. 

(j)  No  member  or  person  associated 
with  a  member  shall  execute  or  cause  to 
be  executed,  directly  or  indirectly,  an 
over-the-counter  transaction  in  a 
security  subject  to  an  initial  public 
offering  until  such  security  has  first 
opened  for  trading  on  the  national 
securities  exchange  listing  the  security, 
as  indicated  by  the  dissemination  of  an 
opening  transaction  in  the  security  by 
the  listing  exchange  via  the 
Consolidated  Tape. 
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6450.  Eligible  Securities 

Transactions  required  to  be  reported 
on  the  Consolidated  Tape  (eligible 
securities)  include  all  common  stocks, 
preferred  stocks,  long-term  warrants, 
and  rights  entitling  the  holder  to  acquire 
an  eligible  security,  listed  on  the 
American  Stock  Exchange  and/or  the 
New  York  Stock  Exchange  and  the 
following  securities  listed  on  regional 
stock  exchanges. 


Symbol 

Security 

ALX$ 

Alaska  Airtines  $2. 77  PU. 

AND 

Alden  Electronic. 

AFISD 

Amer.  Financial  Corp. 

Pfd.D. 

AFISE 

Amer.  Financial  Corp. 

PM.E. 

AFI$F 

Amer.  Financial  Corp. 

Pfd.F 

AFISG 

Amer  Financial  Corp. 

Pfd.G. 

AFI$H 

Amer.  Financial  Corp. 

Pfd.H. 

BPP 

Baltys  Parti  Place. 

BSI  

Bastian  Inds.,  Inc. 

DO'^    *■•••■•■•■••••>•• 

Bastian  Inds..  Inc.  $1.00 

Pfd. 

BBM  

Berkeley  Bto  MedKal. 

CSW 

Canada  Southern  Petro- 

leum. 

CNO 

Casco  Northern  Corp. 

CJI 

Central  Jersey  Industries. 

CTE 

Columbia  Chase  Corp. 

OCT 

DC  Trading  Devetopment 

Corp. 

EDG  

Enterprise  Devel.  Group, 

Inc. 

GEO 

Geothermal  Resources. 

GLR „ 

Grolier  Inc. 

HWK 

Hardwicke  Companies,  Inc. 

MOD 

Modine  Manufacturing 
Company. 

OKC  

OKC  Limited  Partrwrship. 

OGS 

O's  Goki  Seed  Company. 
Pacific  Resources. 

PRI  

PJH  

Piper  Jaffray,  Inc. 
Provident  Bancorp.  Inc. 

PRB 

FiELZ 

Reliance  Group  87  Wts. 

SOU$A 

Southern  CalGas6%A 

Pfd. 

sou$o 

Southern  CalGas6%Pfd. 

SYN$B  

Syntax  Corp.  Pfd.B. 
Tucson  Elec.  Power  Pfd. 

TEP$ 

UTC 

United  Canso  Oil  and  Gas. 

WH 

WNte  Motor  Corporatk>n. 

Selected  Notices  to  Members:  85-27, 
87-12,  93-9.  93-25. 


6600.  Reporting  Transactions  in  Over- 
the^^unler  Ecpoity  Securities 

This  Rule  6600  Series  sets  forth  the 
trade  reporting  requirements  applicable 
to  members'  transactions  in  equity 
securities  effected  otherwise  than  on  an 
exchange  for  which  real-time  trade 
reporting  is  not  otherwise  required 
(hereinafter  referred  to  as  "OTC  Equity 
Securities").  Members  shall  [utilize]  use 


the  Automated  Confirmation 
Transaction  (ACT)  for  trade  reporting  in 
OTC  Equity  Securities. 

Those  members  effecting  transactions 
otherwise  than  on  an  exchange  in  OTC 
Equity  Securities  shall  have  in  place 
contractual  agreements  with  Nasdaq  to 
use  ACT  for  trade  reporting.  Members 
who  use  ACT  for  trade  reporting  or  to 
compare  trades  must  comply  with  the 
applicable  Nasdaq  trade  reporting  or 
comparison  rules.  Members  should  refer 
to  the  Nasdaq  rules  for  the  specific  rules 
that  govern  trade  comparison  through 
ACT. 

6610.  Definitions 

(a)  Terms  used  in  this  Ride  shall  have 
the  same  meaning  as  those  defined  in 
the  Association's  By-Laws  and  Rules 
unless  otherwise  specified  herein. 

(b)  "Automated  Confirmation 
Transaction  Service"  or  ACT  is  the 
Nasdaq  service  that,  among  other 
things,  accommodates  reporting  and 
dissemination  of  last  sale  reports  in 
OTC  Equity  Securities.  Regarding  those 
OTC  Equity  Securities  that  are  not 
eligible  for  clearance  and  settlement 
through  the  facilities  of  the  National 
Securities  Clearing  Corporation,  the 
ACT  comparison  function  will  not  be 
available.  However,  ACT  will  support 
the  entry  and  dissemination  of  last  sale 
data  on  such  securities. 

(c)  "Non-Market  Maker"  means  a 
member  of  the  Association  that  is  not  an 
OTC  Market  Maker  with  respect  to  a 
particular  OTC  Equity  Seciuity. 

(d)  "Non-exchange-listed  security" 
["OTC  Equity  Security"]  means  any 
equity  security  that  is  not  traded  on  any 
national  securities  exchange,  [not 
classified  as  a  "designated  security,"  for 
purposes  of  the  Rule  4630  and  4640 
Series.  This  term  also  includes  certain 
exchange-listed  securities  that  do  not 
otherwise  qualify  for  real-time  trade 
reporting  because  they  are  not  "eligible 
securities"  as  defined  in  Rule  6410(d).] 
The  term  "non-exchange-listed 
securities"  ['OTC  Equity  Security')  shall 
not  include  "restricted  securities,"  as 
defined  by  SEC  Rule  144(a)(3)  imder  the 
Securities  Act  of  1933,  nor  any 
securities  designated  in  the  PORTAL 
Market,  the  Rule  [5300]  6700  Series. 

(e)  "OTC  Equity  Security"  means  any 
non-exchange-listed  security  and 
certain  exchange-listed  securities  that 
do  not  otherwise  qualify  for  real-time 
trade  reporting. 

(f)  [(e)]  "OTC  Market  Maker"  means  a 
member  of  the  Association  that  holds 
itself  out  as  a  market  maker  by  entering 
proprietary  quotations  or  indications  of 
interest  for  a  particular  OTC  Equity 
Security  in  any  inter-dealer  quotation 
system,  including  any  system  that  the 


Commission  has  qualified  pursuant  to 
Section  17B  of  the  Act.  A  member  is  an 
OTC  Market  Maker  only  in  those  OTC 
Equity  Securities  in  which  it  displays 
market  mtJdng  interest  via  an  inter- 
dealer  quotation  system. 

6620.  Transaction  Reporting 

(a)  When  and  How  Transactions  Are 
Reported 

(1)  OTC  Market  Makers  shall,  within 
90  seconds  after  execution,  transmit 
through  ACT  last  sale  reports  of 
transactions  in  OTC  Equity  Securities 
executed  during  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late. 

(2)  Non-Market  Makers  shall,  within 
90  seconds  after  execution,  transmit 
through  ACT  or  the  Nasdaq  ACT  service 
desk  (if  qualified  pursuant  to  Rule 
7010(i)).  or  if  ACT  is  imavailable  due  to 
system  or  transmission  failure,  by 
telephone  to  the  Nasdaq  Market 
Operations  Department,  last  sale  reports 
of  transactions  in  OTC  Equity  Seciuities 
executed  during  normal  market  hoius. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late. 

(3)  Transaction  Reporting  Outside 
Normal  Market  Hours 

(A)  Last  sale  reports  of  transactions  in 
OTC  Equity  Securities  executed 
between  8  a.m.  and  9:30  a.m.  Eastern 
Time  shall  be  transmitted  through  ACT 
within  90  seconds  after  execution  and 
shall  be  designated  as  ".T"  trades  to 
denote  their  execution  outside  normal 
market  hours.  Last  sale  reports  of 
transactions  in  OTC  Equity  Seciuities 
executed  between  the  hours  of  4  p.m. 
and  5:15  p.m.  Eastern  Time  shall  also  be 
transmitted  through  the  NASD  [ACT] 
within  90  seconds  after  execution; 
trades  executed  and  reported  after  4 
p.m.  Eastern  Time  shall  be  designated  as 
".T"  to  denote  their  execution  outside 
normal  market  hours.  Transactions  not 
reported  within  90  seconds  must 
include  the  time  of  execution  on  the 
trade  report 

(B)  Last  sale  reports  of  transactions  in 
OTC  Equity  Securities  executed  outside 
the  hours  of  8  a.m.  and  5:15  p.m. 
Eastern  Time  shall  be  reported  as 
follows: 

(i)  Last  sale  reports  of  transactions  in 
American  Depository  Receipts  (ADRs). 
Canadian  issues,  or  domestic  OTC 
Equity  Securities  that  are  executed 
between  midnight  and  8  a.m.  Eastern 
Time  shall  be  transmitted  through  ACT 
between  8  a.m.  and  9:30  a.m.  Eastern 
Time  on  trade  date,  be  designated  as 
".T"  trades  to  denote  their  execution 
outside  normal  market  hours,  and  be 
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accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 
trade  date,  the  trade  details  to  be 
reported,  and  the  applicable  procedures 
shall  be  governed,  respectively,  by 
paragraphs  (b),  (c),  and  (d)  below; 

(ii)  Last  sale  reports  of  transactions  iif^ 
ADRs,  Canadian  issues,  or  domestic 
OTC  Equity  Securities  that  are  executed 
between  5:15  p.m.  and  midnight  Eastern 
Time  shall  be  transmitted  through  ACT 
on  the  next  business  day  (T-t-l)  between 
8  a.m.  and  5:15  p.m.  Eastern  Time,  be 
designated  "as/of  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 
T+1,  the  trade  details  to  be  reported, 
and  the  applicable  procedures  shall  be 
governed,  respectively,  by  paragraphs 
(b).  (c).  and  (d)  below;  and 

(iii)  Last  sale  reports  of  transactions  in 
foreign  securities  (excluding  ADRs  and 
Canadian  issues)  shall  be  transmitted 
through  ACT  on  T-«-l  regardless  of  time 
of  execution.  Such  reports  shall  be  made 
between  8  a.m.  and  1:30  p.m.  Eastern 
Time  in  the  same  manner  as  described 
in  subparagraph  (3)(B)(ii]  above. 

(4)  All  members  shall  report  as  soon 
as  practicable  to  the  Market 
[Surveillance]  Regulation  Department 
on  Form  T,  last  sale  reports  of 
transactions  in  OTC  Equity  Securities 
for  which  electronic  submission  into 
ACT  is  not  possible  (e.g.,  the  ticker 
sjrmbol  for  the  security  is  no  longer 
available  or  a  market  participant 
identifier  is  no  longer  active). 
Transactions  that  can  be  reported  into 
ACT,  whether  on  trade  date  or  on  a 
subsequent  date  on  an  "as  of '  basis 
(T+N),  shall  not  be  reported  on  Form  T. 

(5)  A  pattern  or  practice  of  late 
reporting  without  exceptional 
circxunstances  may  be  considered 
conduct  inconsistent  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade,  in 
violation  of  Riile  2110. 

(6)  All  members  shall  append  a  trade 
report  modifier  as  designated  by  the 
Association  to  transaction  reports  that 
reflect  a  price  different  from  the  current 
market  when  the  execution  is  based  on 
a  prior  reference  point  in  time,  which 
shall  be  accompanied  by  the  prior 
reference  time. 

(b)  Which  Party  Reports  Transaction 

(1)  In  a  transaction[s]  between  two 
OTC  Market  Makers,  only  the  member 
representing  the  sell  side  shall  report 
the  transaction. 

(2)  In  a  transaction[s]  between  an  OTC 
Market  Maker  and  a  Non-Market  Maker, 
only  the  OTC  Market  Maker  shall  report 
the  transaction. 


(3)  In  a  tran8action[s]  between  two 
Non-Market  Makers,  only  the  member 
representing  the  sell  side  shall  report 
the  transaction. 

(4)  In  a  transaction[s]  between  a 
member  and  a  customer,  the  member 
shall  report  the  transaction. 

(c)  Information  To  Be  Reported 

Each  last  sale  report  shall  contain  the 
following  information: 

(1)  Symbol  of  the  OTC  Equity 
Security; 

(2)  Number  of  shares; 

(3)  Price  of  the  transaction  as  required 
by  paragraph  (d)  below;  and 

(4)  A  symbol  indicating  whether  the 
transaction  is  a  buy,  sell,  or  cross. 

(d)  Procedures  for  Reporting  Price  and 
Volume 

Members  that  are  required  to  report 
pursuant  to  paragraph  (b)  above  shall 
transmit  last  sale  reports  for  all 
purchases  and  sales  in  OTC  Equity 
Seouities  in  the  following  maimer: 

(1)  For  agency  transactions,  report  the 
niunber  of  shares  and  the  price 
excluding  the  commission  charged. 

(2)  For  dual  agency  transactions, 
report  the  number  of  shares  only  once, 
and  report  the  price  excluding  the 
commission  charged. 

(3)  (A)  For  principal  transactions, 
except  as  provided  in  subparagraph  (B) 
hereof,  report  each  ptuchase  and  sale 
transaction  separately  and  report  the 
nimiber  of  slmes  and  the  price.  For 
principal  transactions  that  are  executed 
at  a  price  [which]  that  includes  a  mark- 
up, mark-down  or  service  charge,  the 
price  reported  shall  exclude  the  mark- 
up, mark-down  or  service  charge.  Such 
reported  price  shall  be  reasonably 
related  to  the  prevailing  market,  taking 
into  consideration  all  relevant 
circumstances  including,  but  not 
limited  to,  market  conditions  with 
respect  to  the  OTC  Equity  Security,  the 
number  of  shares  involved  in  the 
transaction,  the  published  bids  and 
offers  with  size  displayed  in  any  inter- 
dealer  quotation  system  at  the  time  of 
the  execution  (including  the  reporting 
firm's  own  quotation),  the  cost  of 
execution  and  the  expenses  involved  in 
clearing  the  transaction. 

(B)  Exception:  A  "riskless"  principal 
transaction  in  which  a  member,  after 
having  received  an  order  to  buy  a 
security,  purchases  the  sectirity  as 
principal  at  the  same  price  to  satisfy  the 
order  to  buy  or,  after  receiving  an  order 
to  sell,  sells  the  security  as  principal  at 
the  same  price  to  satisfy  the  order  to 
sell,  shall  be  reported  as  one  transaction 
in  the  same  manner  as  an  agency 
transaction,  excluding  the  mark-up  or 


mark-down,  commission-equivalent,  or 

other  fee. 

(e)  Transactions  Not  Required  To  Be 
Reported 

The  following  types  of  transactions 
shall  not  be  reported: 

(1)  Transactions  [which]  that  are  part 
of  a  primary  distribution  by  an  issuer  or 
a  registered  secondary  distribution 
(other  than  "shelf  distributions")  or  of 
an  imregistered  secondary  distribution; 

(2)  Transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  Act  of 
1933; 

(3)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security; 

(4)  Purchases  or  sales  of  securities 
effiected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  cxirrent 
market. 


[6700.  Reporting  Transections  in  Non- 
Nasdaq  Securities] 

[6710.  Definitions] 

[For  the  purposes  of  this  Rule  6700 
Series,  unless  the  context  requires 
otherwise:] 

[(a)  "Issuer,"  in  the  case  of  quotations 
for  American  Depository  Receipts 
(ADRs),  shall  mean  the  issuer  of  the 
deposited  shares  represented  by  such 
ADRs.] 

[(b)  "Non-Nasdaq  Reporting  System" 
means  the  electronic  price  and  volume 
reporting  system  operated  by  the 
Association  for  non-Nasdaq  securities.] 

[(c)  "Non-Nasdaq  security"  means  any 
equity  security  that  is  neither  included 
in  The  Nasdaq  Stock  Market  nor  traded 
on  any  national  securities  exchange.  For 
purposes  of  Rules  6720  and  6730  of  this 
Series,  the  term  "non-Nasdaq  security" 
shall  also  mean  any  Nasdaq  secxirity,  if 
transactions  in  that  security  are  effected 
by  market  makers  that  are  not  registered 
Nasdaq  market  makers  pursuant  to  Rule 
4611,  and  any  security  listed  on  an 
exchange,  if  transactions  are  required  to 
be  reported  pursuant  to  the  Rule  6400 
Series.] 

[(d)  "Priced  entry"  shall  mean  a 
quotation  consisting  of  a  bid,  offer,  or 
both  at  a  specified  price.] 

[(e)  "Quotation"  shall  mean  any  bid 
or  offer  at  a  specified  price  with  respect 
to  a  non-Nasdaq  security,  or  any 
indication  of  interest  by  a  broker  or 
dealer  in  receiving  bids  or  offers  from 
others  for  such  a  security,  or  any 
indication  by  a  broker  or  dealer  that  it 
wishes  to  advertise  its  general  interest 
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in  buying  or  selling  a  particular  non- 
Nasdaq  seoirity.] 

((f)  "Quotation  medium"  means  any 
inter-dealer  quotation  system  (except  for 
the  PORTAL  Market)  or  any  publication 
or  electronic  communications  network 
or  other  device  that  is  used  by  brokers 
or  dealers  to  make  known  to  others  their 
interest  in  transactions  in  any  non- 
Nasdaq  security,  including  offers  to  buy 
or  sell  at  a  stated  price  or  otherwise,  or 
Invitations  of  offers  to  buy  or  sell.) 

[6720.  Price  and  Volume  Reporting] 

[(a)  Each  member  shall  report  through 
the  Non-Nasdaq  Reporting  System  the 
following  information  on  all  principal 
transactions  in  non-Nasdaq  seouitles:] 

((1)  The  highest  price  at  which  it  sold 
and  the  lowest  price  at  which  it 
purchased  each  non-Nasdaq  security;] 

[(2)  The  total  volume  of  purchases 
and  sales  executed  by  it  in  each  non- 
Nasdaq  security;  and] 

[(3)  Whether  the  trades  establishing 
the  highest  price  at  which  the  member 
sold  and  the  lowest  price  at  which  the 
member  purchased  the  security 
represented  an  execution  with  a 
customer  or  with  another  broker/dealer. 
The  price  to  be  reported  for  principal 
sales  and  purchases  from  customers 
shall  be  inclusive  of  mark-up  or  mark- 
down.] 

[(b)  Members  shall  report  the  price 
and  voliune  information  required  by 
paragraph  (a)  of  this  Rule  through  the 
Non-Nasdaq  Reporting  System  between 
the  hours  of  4  p.m.  and  6:30  p.m. 
Eastern  Time  on  the  trade  date  or 
between  7:30  a.m.  and  9  a.m.  Eastern 
Time  on  the  next  business  day,  or  at 
such  other  time  as  determined  by  the 
Association.] 

1(c)  The  reporting  requirements 
contained  in  paragraph^  (a)  and  (b)  of 
this  Rule  shaU  not  apply  to  any  non- 
Nasdaq  seciirity  for  which  members  are 
required  to  report  individual 
transactions  piirsuant  to  the  Rule  6600 
Series.] 

[6730.  Automated  Submission  of  Trade 
Data] 

[Reserved  for  Future  Use. 
Redesignated  as  8213  by  SR-NASD-97- 
81  EFF.  Jan.  16, 1998.) 

6630(6740].  Submission  of  Rule  15c2- 
11  Information  on  [Non-Nasdaq]  Non- 
Exchange  Listed  Securities 

(a)  Except  as  provided  in  SEC  Rule 
15c2-ll(f)(l),  (2),  (3)  and  (5)  under  the 
Act.  no  member  shall  initiate  or  resiune 
the  quotation  of  a  non-exchange-listed 
[Nasdaq]  security  in  any  quotation 
medium  unless  the  member  has 
demonstrated  compliance  with  this  Rule 
and  the  applicable  requirements  for 


information  maintenance  under  Rule 
15c2-ll.  A  member  shall  demonstrate 
compliance  by  making  a  filing  with,  and 
in  the  form  required  by,  the  Association, 
which  filing  must  be  received  at  least 
three  business  days  before  the  member's 
quotation  is  published  or  displayed  in 
the  quotation  medium. 

(b)  The  information  to  be  filed  shall 
contain  one  copy  of  all  information 
required  to  be  maintained  under  SEC 
Rule  15c2-ll(a)(l),  (2),  (3)(ili),  (4)(ii),  or 
(5),  including  any  information  that  may 
be  required  by  future  amendments 
thereto.  In  addition,  this  filing  shall 
identify  the  issuer,  the  issuer's 
predecessor  in  the  event  of  a  merger  or 
reorganization  within  the  previous  12 
months,  the  type  of  non-exchange-listed 
[Nasdaq]  security  to  be  quoted  (e.g., 
ADR,  warrant,  unit,  or  common  stock), 
the  quotation  medium  to  be  used,  the 
member's  initial  or  resiimed  quotation, 
and  the  particular  subsection  of  Rule 
15c2-ll  with  which  the  member  is 
demonstrating  compliance. 
Additionally,  if  a  member  is  Initiating  or 
resuming  quotation  of  a  non-exciiange- 
listed  [Nasdaq]  security  with  a  priced 
entry,  the  member's  filing  must  specify 
the  basis  upon  which  that  priced  entry 
was  determined  and  the  factors 
considered  in  making  that 
determination. 

(c)  If  a  member's  initial  or  resimied 
quotation  does  not  Include  a  priced 
entry,  a  member  shall  supplement  its 
prior  filing  imder  this  Rule,  in  the  form 
required  by  the  Association,  before 
inserting  a  priced  entry  for  the  affected 
non-exchange-listed  [Nasdaq]  security 
in  a  quotation  medium.  The 
supplemental  filing  shall  specify  the 
basis  upon  which  the  proposed  priced 
entry  was  determined  and  the  factors 
considered  in  making  that 
determination.  The  supplemental  filing 
must  be  received  by  the  Association  at 
least  three  business  days  before  the 
member's  priced  entry  first  appears  in  a 
quotation  medium. 

(d)  No  Change. 

6640.  Limit  Order  Protection 

(a)  Members  shall  be  prohibited  from 
' '  trading  ahead"  of  customer  limit 
orders  that  a  member  accepts  in  non- 
exchange-listed  securities  quoted  on  a 
quotation  medium.  Members  handling 
customer  limit  orders,  whether  received 
frx>m  their  own  customers  orftnm 
another  member,  are  prohibited  from 
trading  at  prices  equal  or  superior  to 
that  of  the  customer  limit  order  without 
executing  the  limit  order.  Members  are 
under  no  obligation  to  accept  limit 
orders  from  any  customer. 

(b)  Members  may  avoid  the  obligation 
specified  in  paragraph  (a)  through  the 


provision  of  price  improvement.  If  a 
customer  limit  order  is  priced  at  or 
inside  the  current  inside  spread, 
however,  the  price  improvement  must 
be  for  a  minimum  of  the  lesser  of  $0.01 
or  one-half  (1/2)  of  the  current  inside 
"spread.  For  purposes  of  this  rule,  the 
inside  spread  shall  be  defined  as  the 
difference  between  the  best  reasonably 
available  bid  and  offer  in  the  subject 
security. 

(c)  Notwithstanding  subparagraph  (a) 
of  this  rule,  a  member  may  negotiate 
specific  terms  and  conditions  applicable 
to  the  acceptance  of  limit  orders  only 
with  respect  to  such  orders  that  are: 

(1)  For  customer  accounts  that  meet 
the  definition  of  an  "institutional 
account'  as  that  term  is  defined  in  Rule 
3110(c)(4);  or 

(2)  For  10,000  shares  or  more,  and 
greater  than  $200,000  in  value. 

(d)  Contemporaneous  trades 

A  member  that  trades  through  a  held 
limit  order  must  execute  such  limit 
order  contemporaneously,  or  as  soon  as 
practicable,  but  in  no  case  later  than 
five  minutes  after  the  member  has 
traded  at  a  price  more  favorable  than 
the  customer's  price. 

(e)  Application 

(1)  This  rule  shall  apply  only  to  non- 
exchange-listed  securities  specifically 
identified  as  such  on  the  NASD  website. 

(2)  This  rule  shall  apply  from  9:30 
a.m.  to  4  p.m.  Eastern  Time. 

(3)  This  rule  shall  be  in  effect  until 
February  8,  2002. 

[67]6650.  Minimum  Quotation  Size 
Requirements  for  [OTC]  Non- 
Exchange-Listed  Equity  Securities 

[(a)]  Every  member  firm  that  functions 
as  a  market  maker  in  [OTC]  Non- 
Exchange-Listed  Equity  Seciuities  by 
entering  firm  quotations  into  [the  OTC 
Bulletin  Board  Service  (OTCBB)  (or]  any 
[other]  inter-dealer  quotation  system 
that  permits  quotation  updates  on  a  real- 
time basis[)]  must  honor  those 
quotations  for  the  minimum  size 
defined  in  the  table  below.  In  this 
regard,  it  is  the  market  maker's 
responsibility  to  determine  the 
minimum  size  requirement  applicable 
to  its  firm  bid  and/ or  offer  in  each  of  its 
registered  securities  [(excluding  OTC 
Equity  Securities  for  Which  the  OTCBB 
will  not  accept  firm  quotations)]. 
Depending  on  the  price  level  of  the  bid 
or  offer,  a  different  minimum  size  can 
apply  to  each  side  of  the  market  being 
quoted  by  the  member  firm  in  a  given 
security. 


Price  (bid  or  offer) 

Minimum 
quote  size 

0-.50* 

5,000 
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j  I        Price  (bid  or  offer) 

J51-1.00 

1.01-10.00 

10.01-100.00 

100.01-200.00 

200.01-+ 


Minimum 
quote  size 


2,500 

500 

200 

100 

50 


An  [Nasdaq]  NASD  officer  at  the 
Executive  Vice  President  level  or  above, 
within  its  discretion  may  modify  the 
minimum  quotation  size  for  those 
securities  with  a  price  exceeding  $200. 

[(b)  For  purposes  of  this  Rule,  the 
term  "OTC  Equity  Security"  means  any 
equity  security  not  classified  as  a 
"designated  security"  for  purposes  of 
the  Rule  4630  and  4640  Series,  or  as  an 
"eligible  security,"  for  purposes  of  the 
Rule  6400  Series.  The  term  does  not 
include  "restricted  securities,"  as 
defined  by  SEC  Rule  144(a)(3)  under  the 
Securities  Act  of  1933,  nor  any 
securities  designated  in  the  PORTAL 
Market.SM] 
«        *        »        *        • 

6900.  Reporting  Transactions  in  Direct 
Participation  Programs 

.  I  AH  secondary  market  transactions  by 
members  in  Direct  Participation 
Program  securities  other  than 
transactions  executed  on  a  registered 
national  securities  exchange  [or  through 
Nasdaq]  shall  be  reported  to  the 
Association  in  accordance  with  the 
procedures  set  forth  below.  All  trade 
tickets  shall  be  time-stamped  at  the  time 
of  execution. 


6920.  Transaction  Reporting 

j  1(a)  through  (d)  No  Changes. 

(e)  Transactions  Not  Required  To  Be 
Reported 

The  following  transactions  are  not 
required  to  be  reported  under  the 
foregoing  procedures: 

(1)  through  (2)  No  Changes. 

1(3)  Transactions  executed  on  a 
registered  national  securities  exchange 
[or  through  Nasdaq]. 

6954.  Recording  of  Order  Information 


Ka)  through  (c)  No  chai\ge. 

(d)  Order  Modifications, 
Cancellations,  and  Executions 

Order  information  required  to  be 
recorded  imder  this  Rule  when  an  order 
is  modified,  canceled,  or  executed 
includes  the  following. 

(1)  and  (2)  No  change. 

C3)  When  a  Reporting  Member 
executes  an  order,  in  whole  or  in  part, 
the  Reporting  Member  shall  record: 

(A)  The  order  Identifier  assigned  to 
the  order  by  the  Reporting  Member, 


(B)  The  market  participant  symbol 
assigned  by  the  Association  to  the 
Reporting  Member, 

(C)  The  date  the  order  was  first 
originated  or  received  by  the  Reporting 
Member, 

(D)  The  Reporting  Member's  number 
assigned  for  purposes  of  identifying 
transaction  data  in  ACT, 

(E)  The  designation  of  the  order  as 
fully  or  partially  executed, 

(F)  The  number  of  shares  to  which  a 
partial  execution  applies  and  the 
number  of  unexecuted  shares 
remaining, 

(G)  The  identification  number  of  the 
terminal  where  the  order  was  executed, 
[and] 

(H)  The  date  and  time  of  execution[.] 
and 

(I)  National  securities  exchange  or 
facility  operated  by  a  registered 
securities  association  where  the  trade 
was  reported. 
*        *        *      .  *        • 

7000.  Charges  for  Services  and 
Equipment— To  Be  Determined 


8200.  Investigations 

8210.  No  Change. 

[8212.  Automated  Submission  of 
Trading  Data  for  the  Nasdaq 
International  Service  Requested  by  the 
Association]  Reserved 

[(a)  Every  Association  member  and 
approved  affiliate  that  participates  in 
the  Nasdaq  International  Service  as 
defined  in  the  Rule  5100  Series  . 
("Nasdaq  International")  as  a  Service 
market  maker  or  an  order-entry  firm 
shall  submit  to  the  Association  the  trade 
data  specified  below  in  automated 
format  as  may  be  prescribed  by  the 
Association  from  time  to  time.  This 
information  shall  be  supplied  with 
respect  to  any  transaction  or 
transactions  that  are  the  subject  of  a 
request  for  information  made  by  the 
Association.  In  this  rule  the  terms 
"participating  firm"  and  "firm"  include 
both  Association  members  and 
approved  affiliates  that  utilize  the 
Service.] 

[(b)  If  the  transaction  was  a 
proprietary  transaction  effected  or 
caused  to  be  effected  by  the 
participating  firm  for  any  account  in 
which  such  firm,  or  person  associated 
with  the  firm,  is  direcUy  or  indirectly 
interested,  the  participating  firm  shall 
submit  or  cause  to  be  submitted  the 
following  information:] 

[(1)  Clearing  house  number,  or  alpha 
symbol  as  used  by  the  participating  firm 
submitting  the  data;] 


[(2)  Clearing  house  number(s),  or 
alpha  symbol(s)  as  may  be  used  from 
time  to  time,  of  the  participating  firm  on 
the  opposite  side  of  the  transaction;] 

[(3)  Identifying  symbol  assigned  to  the 
security;] 

[(4)  Date  transaction  was  executed;] 

1(5)  Number  of  shares,  ADRs,  units, 
warrants  or  rights  for  each  specific 
transaction  and  whether  each 
transaction  was  a  purchase,  sale  or  short 
sale;] 

[(6)  Transaction  price;] 

((7)  Account  number;  and] 

[(8)  Market  center  where  transaction 
was  executed.] 

[(c)  If  the  transaction  was  effected  or 
caused  to  be  effected  by  the 
participating  firm  for  any  customer 
account,  such  firm  shall  submit  or  cause 
to  be  submitted  the  following 
information:] 

[(1)  The  data  described  in 
subparagraphs  (b)(1)  through  (8);] 

[(2)  Customer  name,  addTess(es), 
branch  office  number,  registered 
representative  number,  whether  order 
was  solicited  or  unsolicited,  date 
account  opened  and  employer  name, 
and  the  tax  identification  number(8); 
and] 

[(3)  If  the  transaction  was  effected  for 
another  Association  member  or 
participating  firm,  whether  the  other 
party  was  acting  as  principal  or  agent  on 
the  transaction  or  transactions  that  are 
the  subject  of  the  Association's  request.] 

((d)  In  addition  to  the  above  trade 
data,  a  participating  firm  shall  submit 
such  other  information  in  such 
automated  format  as  may  from  time  to 
time  be  required  by  the  Association.] 

[(e)  Pursuant  to  the  Rule  9600  Series, 
the  Association  may  exempt  a  person 
from  the  requirement  that  the  data 
prescribed  In  paragraphs  (b)  through  (d) 
above  be  submitted  to  the  Association  in 
an  automated  format  for  good  cause 
shown.] 

8213.  Automated  Submission  of 
Trading  Data  for  Non-Exchange-Listed 
[Nasdaq]  Securities  Requested  by  the 
Association 

Each  member  shall  submit  trade  data 
specified  in  Rule  8211  in  automated 
format  as  may  be  prescribed  by  the 
Association  from  time  to  time  with 
respect  to  any  transaction  or 
transactions  involving  non-exchange- 
listed  [Nasdaq]  securities  as  defined  in 
the  Rule  [6700)6600  Series  that  are  the 
subject  of  a  request  for  information 
made  by  the  Association.  Pursuant  to 
the  Rule  9600  Series,  the  Association 
may  exempt  a  member  from  the 
requirement  that  the  data  prescribed  in 
paragraphs  (b)  through  (d)  of  Rule  8211 
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be  submitted  to  the  Association  in  an 
automated  format  for  good  cause  shown. 

***** 

9000.  Code  of  Procedure 
9100.  Application  and  Purpose 
9110.  Application 

(a)  through  (b)  No  Change. 

(c)  Incorporation  of  Defined  Terms  and 
Cross  References 

Unless  otherwise  provided,  terms 
used  in  the  Rule  9000  Series  shall  have 
the  meaning  as  defined  in  Rule  0120 
and  Rule  9120.  References  within  the 
Rule  9000  Series  to  Association  offices 
or  departments  refer  to  offices  so 
designated  by  the  NASD[,]  or  NASD 
Regulation  [or  Nasdaq]. 
***** 

9120.  Definitions 

(a)  through  (r)  No  Change. 
(s)  "Market  Regulation  Committee' 

The  term  "Market  Regulation 
Committee"  means  the  committee  of 
NASD  Regulation  designated  to 
consider  the  federal  securities  laws  and 
the  rules  and  regulations  adopted 
thereimder  and  various  Rules  of  the 
Association  and  policies  relating  to: 

(1)  through  (3)  No  Change. 

(4)  trading  practices,  including  rules 
prohibiting  manipulation  and  insider 
trading,  and  those  Rules  designated  as 
Trading  Rules  (Rule  3300  Series),  (the 
Nasdaq  Stock  Market  Rules]  the  NASD 
Alternative  Display  Facility  Rules  (Rule 
4000  Series],  o&er  [Nasdaq  and]  NASD 
[Market]  Reporting  Facility  Rules  (Rule 
5000  Series],  NASD  Systems  and 
Programs  Riiles  (Rule  6000  Series),  and 
Charges  for  Services  and  Equipment 
Rules  (Rule  7000  Series). 

(t)  through  (cc)  No  Change. 
***** 

9160.  Recusal  or  Disqualification 

No  person  shall  participate  as  an 
Adjudicator  in  a  matter  governed  by  the 
Code  as  to  which  he  or  she  has  a 
conflict  of  interest  or  bias,  or 
cimunstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case  the  person 
shall  recuse  himself  or  herself,  or  shall 
be  disqualified  as  follows: 

(a)  through  (c)  No  Change. 

(d)  Rule  9514  Hearing  Panel 

The  NASD  Regulation  Board  [or 
Nasdaq  Board]  shall  have  authority  to 
order  the  disqualification  of  a  member 
of  a  Hearing  Panel  appointed  by  such 
Board  under  Rule  9514(b); 

(e)  through  (g)  No  Change. 


9230.  Appointment  of  Hearing  Panel, 
Extendeid  Hearing  Panel 

9231.  Appointment  by  the  Chief 
Hearing  Officer  of  Hearing  Panel  or 
Extended  Hearing  Panel 

(a)  No  Change. 
(b)  Hearing  Panel 

The  Hearing  Panel  shall  be  composed 
of  a  Hearing  Officer  and  two  Panelists, 
except  as  provided  in  Riile  9234  (a),  (c), 
(d),  or  (e).  The  Hearing  Officer  shall 
serve  as  the  chair  of  the  Hearing  Panel. 
Each  Panelist  shall  be  associated  with  a 
member  of  the  Association  or  retired 
therefrom. 

(1)  Except  as  provided  in  (2),  the 
Chief  Hearing  Officer  shall  select  as  a 
Panelist  a  person  who: 

(A)  through  (C)  No  Change. 

(D)  previously  served  as  a  Director[,  a 
director  of  the  Nasdaq  Board  of 
Directors,]  or  a  Governor,  but  does  not 
serve  currently  in  any  of  these  positions. 

(2)  No  Change. 

(c)  through  (d)  No  Change. 


9500.  Other  Proceedings 

9510.  Summary  and  Non-Summary 
Proceedings 

9511.  No  Change. 

9512.  Initiation  of  Summary  Proceeding 

(a)  Authorization 

(1)  No  Change. 

(2)  The  NASD  Board  may  authorize 
the  President  of  NASD  Regulation  [or 
the  President  of  Nasdaq]  to  issue  on  a 
case-by-case  basis  a  written  notice  that 
simmiarily  limits  or  prohibits  any 
person  with  respect  to  access  to  services 
offered  by  the  Association  if  paragraph 
(a)(1)  applies  to  such  person  or,  in  the 
case  of  a  person  who  is  not  a  member, 
if  the  NASD  Board  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  members,  or  the  Association. 

(b)  through  (c)  No  Change. 
***** 

9514.  Hearing  and  Decision 

(a)  No  Change. 

(b)  Designation  of  Party  for  the 
Association  and  Appointment  of 
Hearing  Panel 

If  a  member,  associated  person,  or 
other  person  subject  to  a  notice  under 
Rule  2210,  2220,  9512,  or  9513  files  a 
written  request  for  a  hearing,  an 
appropriate  department  or  office  of  the 
Association  shall  be  designated  as  a 


Party  in  the  proceeding,  and  a  Hearing 
Panel  shall  be  appointed.  [(!)]  If  the 
President  of  NASD  Regulation  or  NASD 
Regulation  staff  issued  the  notice 
initiating  the  proceeding  under  Rule 
2210,  2220,  9512(a),  or  9513(a),  the 
President  of  NASD  Regulation  shall 
designate  an  appropriate  NASD 
Regulation  department  or  office  as  a 
Party.  For  proceedings  initiated  iinder 
Rule  9513(a)  concerning  failure  to 
comply  with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
NASD  arbitration  or  mediation,  the 
Chief  Hearing  Officer  shall  appoint  a 
Hearing  Panel  composed  of  a  Hearing 
Officer.  For  any  other  proceedings 
initiated  under  Rule  2210,  2220, 
9512(a),  or  9513(a)  by  the  President  of 
NASD  Regulation  or  NASD  Regulation 
staff,  the  NASD  Regulation  Board  shall 
appoint  a  Hearing  Panel  composed  of 
two  or  more  members;  one  member 
shall  be  a  Director  of  NASD  Regulation, 
and  the  remaining  member  or  members 
shall  be  current  or  former  Directors  of 
NASD  Regulation  or  Governors.  The 
President  of  NASD  Regulation  may  not 
serve  on  a  Hearing  Panel. 

[(2)  If  the  President  of  Nasdaq  or 
Nasdaq  staff  issued  the  notice  under 
Rule  9512(a)  or  9513(a),  the  President  of 
Nasdaq  shall  designate  an  appropriate 
Nasdaq  department  or  office  as  a  Party, 
and  the  Nasdaq  Board  shall  appoint  a 
Hearing  Panel.  The  Hearing  Panel  shall 
be  composed  of  two  or  more  members. 
One  member  shall  be  a  director  of 
Nasdaq,  and  the  remaining  member  or 
members  shall  be  current  or  former 
directors  of  Nasdaq  or  Governors.  The 
President  of  Nasdaq  may  not  serve  on 
the  Hearing  Panel.] 

(c)  through  (e)  No  Change. 

(f)  Hearing  Panel  Considemtion 

(1)  through  (4)  No  Change. 
(5)  Custodian  of  the  Record 

If  the  President  of  NASD  Regulation 
or  NASD  Regulation  staff  initiated  the 
proceeding  imder  Rule  2210,  2220, 
9512,  or  9513,  the  Office  of  the  General 
Counsel  of  NASD  Regulation  shall  be 
the  custodian  of  the  record,  except  that 
the  Office  of  Hearing  Officers  shall  be 
the  custodian  of  record  for  proceedings 
initiated  imder  Rule  9513(a)  concerning 
failure  to  comply  with  an  arbitration 
award  or  a  settlement  agreement  related 
to  an  NASD  arbitration  or  mediation.  [If 
the  President  of  Nasdaq  or  Nasdaq  staff 
initiated  the  proceeding  imder  Rule 
9512  or  9513,  the  Office  of  the  General 
Counsel  of  Nasdaq  shall  be  the 
custodian  of  the  record.] 

(6)  No  Change. 

(g)  No  Change. 
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9700.  Procedures  on  Grievances 
Concerning  the  Automated  Systems 

9710.  Purpose 

The  purpose  of  this  Rule  9700  Series 
is  to  provide,  where  justified,  redress  for 
persons  aggrieved  by  the  operations  of 
any  automated  quotation,  execution,  or 
communication  system  owned  or 
operated  by  the  Association,  or  any 
subsidiary  thereof,  and  approved  by  the 
Commission,  not  otherwise  provided  for 
by  the  Code  of  Procedure  as  set  forth  in 
the  Rule  9000  Series,  the  Uniform 
Practice  Code  as  set  forth  in  the  Rule 
11000  Series.[,  or  the  Procedures  for 
Review  of  Nasdaq  Listing 
Determinations  as  set  forth  in  the  Rule 
4800  Series.] 

720.  Form  of  Application 

|a11  applications  shall  be  in  writing, 
and  shall  specify  in  reasonable  detail 
the  nature  of  and  basis  for  the  redress 
requested.  If  the  application  consists  of 
several  allegations,  each  allegation  shall 
be  stated  separately.  All  applications 
must  be  signed  and  shall  be  directed  to 
the  NASD  [Nasdaq]. 
***** 

9730.  Request  for  Hearing 

Upon  request,  the  applicant  shall  be 
granted  a  hearing  after  reasonable 
notice.  In  the  absence  of  such  request 
for  a  hearing,  [Nasdaq]  the  NASD  may, 
in  its  discretion,  have  any  application 
set  down  for  hearing  or  consider  the 
matter  on  the  basis  of  the  application 
and  supporting  dociunents. 
***** 

9760.  Reterved  [Review  by  the  Nasdaq 
Listing  and  Hearing  Review  Council] 

[The  decision  shall  be  subject  to 
review  by  the  Nasdaq  Listing  and 
Hearing  Review  Council  on  its  own 
motion  within  45  calendar  days  after 
issuance  of  the  written  decision.  Any 
such  decision  shall  also  be  subject  to 
review  upon  application  of  any  person 
aggrieved  thereby,  filed  within  15 
calendar  days  after  issuance.  The 
institution  of  a  review,  whether  on 
application  or  on  the  initiative  of  the 
Nasdaq  Listing  and  Hearing  Review 
Council,  shall  not  operate  as  a  stay  of 
the  decision.] 


0770.  Reserved  [Findings  of  the  Nasdaq 
Listing  and  Hearing  Review  Council  on 
Review] 

[Upon  consideration  of  the  record, 
and  after  such  further  hearings  as  it 
shall  order,  the  Nasdaq  Listing  and 
Hearing  Review  Coimcil  shall  affirm, 
modify,  reverse,  dismiss,  or  remand  the 
decision.  The  Nasdaq  Listing  and 


Hearing  Review  Coimcil  shall  set  forth 
specific  groimds  upon  which  its 
determination  is  based.] 


9780.  Reterved  [Discretionary  Review 
by  the  Board] 

[Determinations  of  the  Nasdaq  Listing 
and  Hearing  Review  Council  may  be 
reviewed  by  the  NASD  Board  of 
Governors  solely  upon  the  request  of 
one  or  more  Governors  not  later  than  the 
NASD  Board  meeting  next  following  the 
Nasdaq  Listing  and  Hearing  Review 
Council's  decision  but  which  is  15 
calendar  days  or  more  following  the 
decision  of  the  Nasdaq  Listing  and 
Hearing  Review  Council. 
Notwithstanding  the  preceding 
sentence,  the  NASD  Board  may 
determine  it  is  advisable  to  call  for 
review  any  decision  of  the  Nasdaq 
Listing  and  Hearing  Review  Council 
within  the  15  calendar  day  period 
following  the  decision  of  the  Nasdaq 
Listing  and  Hearing  Review  Council. 
Such  review,  which  may  be  undertaken 
solely  at  the  discretion  of  the  Board, 
shall  be  in  accordance  with  resolutions 
of  the  Board  governing  the  review  of 
Nasdaq  Listing  and  Hearing  Review 
Coimcil  determinations.  The  Board  shall 
affirm,  modify  or  reverse  the 
determinations  of  the  Nasdaq  Listing 
and  Hearing  Review  Council  or  remand 
the  matter  to  the  Nasdaq  Listing  and 
Hearing  Review  Council  with 
appropriate  instructions.  The  institution 
of  discretionary  review  by  the  Board, 
shall  not  operate  as  a  stay  of  the 
decision.] 


11300.  Delivery  of  Securities 
11310.  Book-Entry  Settlement 

(a)  through  (c)  No  Change. 

(d)  (1)  No  Change. 

(2)  A  determination  under  r[R]ules 
[4310{c)(23)  or  under  the  corresponding 
rule]  of  a  national  securities  exchange 
that  a  security  depository  has  included 
a  CUSIP  number  identifying  a  security 
in  its  file  of  eligible  issues  does  not 
render  the  security  "depository  eligible" 
under  this  Rule  until: 

(A)  In  the  case  of  any  new  issue 
distributed  by  an  underwriting 
syndicate  on  or  after  the  date  a 
securities  depository  system  for 
monitoring  repurchases  of  distributed 
shares  by  the  underwriting  syndicate  is 
available,  the  date  of  the 
commencement  of  trading  in  such 
security  on  [The  Nasdaq  Stock  Market) 
the  exchange;  or 

(B)  In  the  case  of  any  new  issue 
distributed  by  an  underwriting 
syndicate  prior  to  the  date  a  securities 


depository  system  for  monitoring 
repurchases  of  distributed  shares  by  the 
underwriting  syndicate  is  available 
where  the  managing  underwriter  elects 
not  to  deposit  the  securities  on  the  date 
of  the  commencement  of  trading  in  such 
security  on  [The  Nasdaq  Stock  Market] 
the  exchange,  such  later  date  designated 
by  the  managing  underwriter  in  a 
notification  submitted  to  the  securities 
depository;  but  in  no  event  more  than 
three  (3)  months  after  the 
commencement  of  trading  in  such 
securify  on  [The  Nasdaq  Stock  Market] 
the  exchange. 

(e)  through  (g)  No  Change. 
***** 

11500.  Delivery  of  Securities  With 
Restrictions 

11580.  Transfier  of  Limited  Partnership 
Securities 

(a)  Each  memlier  [who]  that 
participates  in  the  transfer  of  limited 
partnership  securities,  as  defined  in 
Rule  2810,  shall  use  standard  transfer 
forms  in  the  same  form  as  set  forth  in 
IM-11580.  This  Rule  shall  not  apply  to 
limited  partnership  securities  [which] 
that  are  traded  on  [The  Nasdaq  Stock 
Market  or]  a  registered  national 
securities  exchange,  or  are  on  deposit  in 
a  registered  securities  depository  and 
settle  regular  way. 
*•***' 

11800.  CLOSE-OUT  PROCEDURES 
11810.  No  Change. 

IM-11810.  Sample  Buy-In  Forms 
(a)  through  (b)  No  Change. 

(c)  Seller's  Failure  to  Deliver  After 
Receipt  of  Notice 

(1)(A)  No  Change. 

(B)  For  transactions  in  [Nasdaq] 
exchange-listed  ISjsecurities  where  the 
buyer  is  a  customer  (other  than  another 
member),  upon  failure  of  a  clearing 
corporation  to  effect  delivery  in 
accordance  with  a  buy-in  notice,  the 
contract  must  be  closed  by  purchasing 
for  "cash"  in  the  best  available  market, 
or  at  the  option  of  the  buyer  for 
guaranteed  delivery,  for  the  account  and 
liability  of  the  party  in  fiefauU  all  or  any 
part  of  the  securities  necessary  to 
complete  the  contract. 

(2)  No  Change. 

(d)  through  (m)  No  Change. 
***** 

(11890.  Clearly  Erroneous 
Transactions] 

[(aj  Authority  to  Review  Transactions] 
[(1)  For  the  purposes  of  this  Rule,  the 
terms  of  a  transaction  are  clearly 
erroneous  when  there  is  an  obvious 
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enor  in  any  term,  such  as  price,  number 
of  shares  or  other  unit  of  trading,  or 
identification  of  the  seciuity.] 

[(2)  Officers  of  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  designated  by 
the  President  of  Nasdaq  shall,  pursuant 
to  the  procedures  set  forth  in  paragraph 
(b)  below,  have  the  authority  to  review 
any  transaction  arising  out  of  the  use  or 
operation  of  any  automated  quotation, 
execution,  or  communication  systetn 
owned  or  operated  by  Nasdaq  and 
approved  by  the  Commission,  excluding 
transactions  arising  from  use  of  the 
Nasdaq  Application  of  OptiMark.  A 
Nasdaq  officer  shall  review  transactions 
with  a  view  toward  maintaining  a  fair 
and  orderly  market  and  the  protection  of 
investors  and  the  public  interest.  Based 
upon  this  review,  the  officer  shall 
decline  to  act  upon  a  disputed 
transaction  if  the  officer  believes  that 
the  transaction  imder  dispute  is  not 
clearly  erroneous,  or,  if  the  officer 
determines  the  transaction  in  dispute  is 
clearly  erroneous,  he  or  she  shall 
declare  that  the  transaction  is  null  and 
void  or  modify  one  or  more  terms  of  the 
transaction.  When  adjusting  the  terms  of 
a  transaction,  the  Nasdaq  officer  shall 
seek  to  adjust  the  price  and/or  size  of 
the  transaction  to  achieve  an  equitable 
rectification  of  the  error  that  would 
place  the  parties  to  a  transaction  in  the 
same  position,  or  as  close  as  possible  to 
the  same  position,  that  they  would  have 
been  in  had  the  error  not  occurred. 
Nasdaq  shall  promptly  provide  oral 
notification  of  a  determination  to  the 
parties  involved  in  a  disputed 
transaction  and  thereafter  issue  a 
written  confirmation  of  the 
determination.] 

1(b)  Procedures  for  Reviewing 
Transactions] 

[(1)  Any  member  or  person  associated 
with  a  member  that  seeks  to  have  a 
transaction  reviewed  pursuant  to 
paragraph  (a)  hereof,  shall  submit  a 
written  complaint,  via  facsimile  or 
otherwise,  to  Nasdaq  Market  Operations 
in  accordance  with  the  following  time 
parameters:] 

[(A)  For  transactions  occurring  at  or 
after  9:30  a.m..  Eastern  Time,  but  prior 
to  10  a.m.,  Eastern  Time,  complaints 
must  be  submitted  by  10:30  a.m.. 
Eastern  Time;  and] 

((B)  For  transactions  occurring  prior 
to  9:30  a.m..  Eastern  Time  and  at  or  after 
10  a.m..  Eastern  Time,  complaints  must 
be  submitted  within  thirty  minutes.] 

[(2)  Once  a  complaint  has  been 
received  in  accord  v«th  subparagraph 
(b)(1)  above:] 

[(A)  The  complainant  shall  have  up  to 
thirty  (30)  minutes,  or  such  longer 
period  as  specified  by  Nasdaq  staff,  to 


submit  any  supporting  written 
information  concerning  the  complaint 
necessary  for  a  determination  under 
paragraph  (a)(2),  via  facsimile  or 
otherwise;]  ((B)  The  counterparty  to  the 
trade  shall  be  verbally  notified  of  the 
complaint  by  Nasdaq  staff  and  shall 
have  up  to  thirty  (30)  minutes,  or  such 
longer  period  as  specified  by  Nasdaq 
staff,  to  submit  any  supporting  written 
information  concerning  the  complaint 
necessary  for  a  determination  under 
paragraph  (a)(2),  via  facsimile  or 
otherwise;  and] 

[(C)  Either  party  to  a  disputed  trade 
may  request  the  written  information 
provided  by  the  other  party  pursuant  to 
this  subparagraph.] 

[(3)  Notwithstanding  paragraph  (b)(2) 
above,  once  a  party  to  a  disputed  trade 
commimicates  that  it  does  not  intend  to 
submit  any  further  information 
concerning  a  complaint,  the  party  may 
not  thereafter  provide  additional 
information  unless  requested  to  do  so  by 
Nasdaq  staff.  If  both  parties  to  a 
disputed  trade  indicate  that  they  have 
no  further  information  to  provide 
concerning  the  complaint  before  their 
respective  thirty-minute  information 
submission  period  has  elapsed,  then  the 
matter  may  be  immediately  presented  to 
a  Nasdaq  officer  for  a  determination 
pursuant  to  paragraph  (a)(2)  above.] 

[(4)  Each  member  and/or  person 
associated  with  a  member  involved  in 
the  transaction  shall  provide  Nasdaq 
with  any  information  that  it  requests  in 
order  to  resolve  the  matter  on  a  timely 
basis  notwithstanding  the  time 
parameters  set  forth  in  paragraph  (b)(2) 
above.] 

[(5)  Once  a  party  has  applied  to 
Nasdaq  for  review,  the  transaction  shall 
be  reviewed  and  a  determination 
rendered,  unless  both  parties  to  the 
transaction  agree  to  withdraw  the 
application  for  review  prior  to  the  time 
a  decision  is  rendered  pursuant  to 
paragraph  (a)(2).l 

[(c)  Procedures  for  Reviewing 
Tmnsactions  Executed  During  System 
Disruptions  or  Malfunctions] 

[In  the  event  of  a  disruption  or 
malfunction  in  the  use  or  operation  of 
any  automated  quotation,  execution,  or 
commimication  system  owned  or 
operated  "by  Nasdaq  and  approved  by 
the  Commission,  Nasdaq  acting  through 
an  officer  designated  by  the  President  of 
Nasdaq  pursuant  to  paragraph  (a)(2), 
may,  on  its  own  motion  pursuant  to  the 
standards  set  forth  in  paragraph  (a), 
declare  transactions  arising  out  of  the 
use  or  operation  of  such  systems  during 
the  period  of  such  disruption  or 
malfunction  null  and  void  or  modify  the 
terms  of  these  transactions;  provided 


that,  in  the  absence  of  extraordinary 
circumstances,  a  Nasdaq  officer  must 
take  action  pursuant  to  this  paragraph 
within  thirty  (30)  minutes  of  detection 
of  the  erroneous  transaction(s),  but  in  no 
event  later  than  6  p.m..  Eastern  Time,  on 
the  next  trading  day  following  the  date 
of  the  trade  at  issue.  When  Nasdaq  takes 
action  pursuant  to  this  subparagraph, 
the  member  firms  involved  in  the 
transaction  shall  be  notified  as  soon  as 
is  practicable  and  shall  have  a  right  to 
appeal  such  action  in  accordance  with 
paragraph  (d)(1)  below.] 

[(d)  Review  by  the  Market  Operations 
Review  Committee  C'MORC')] 

[(1)  A  member  or  person  associated 
with  a  member  may  appeal  a 
determination  made  under  paragraphs 
(a)(2)  or  (c)  to  the  MORC  provided  such 
appeal  is  made  iii  writing,  via  facsimile 
or  otherwise,  within  thirty  (30)  minutes 
after  the  member  or  person  associated 
with  a  member  receives  verbal 
notification  of  such  determination, 
except  that  if  Nasdaq  notifies  the  parties 
of  action  taken  pursuant  to  paragraph  (c) 
after  4  p.m.,  either  party  has  imtil  9:30 
a.m.  the  next  trading  day  to  appeal. 
Once  a  written  appeal  has  been 
received,  the  counterparty  to  the  trade 
will  be  notified  of  the  appeal  and  both 
parties  shall  be  able  to  submit  any 
additional  supporting  written 
information,  via  facsimile  or  otherwise, 
up  until  the  time  the  appeal  is 
considered  by  the  Committee.  Either 
party  to  a  disputed  trade  may  request 
the  written  information  provided  by  the 
other  party  during  the  appeal  process. 
An  appeal  to  the  Committee  shall  not 
operate  as  a  stay  of  the  determination 
made  pursuant  to  paragraph  (a)(2)  or  (c) 
above.  Once  a  party  has  appealed  a 
determination  to  the  Committee,  the 
determination  shall  be  reviewed  and  a 
decision  rendered,  unless  both  parties  to 
the  transaction  agree  to  withdraw  the 
appeal  prior  to  the  time  a  decision  is 
rendered  by  the  Committee.  Upon 
consideration  of  the  record,  and  after 
such  hearings  as  it  may  in  its  discretion 
order,  the  Committee,  pursuant  to  the 
standards  set  forth  in  paragraph  (a), 
shall  affirm,  modify,  reverse,  or  remand 
the  determination  made  under 
paragraph  (a)(2)  or  (c)  above.] 

[(2)  The  decision  of  the  Committee 
shall  be  final  and  binding  upon  any 
member  or  person  associated  with  a 
member  and  shall  constitute  final 
Association  action  on  the  matter  in 
issue.  Any  adverse  determination  by  a 
Nasdaq  officer  pursuant  to  paragraph 
(a)(2)  or  (c)  or  any  adverse  decision  by 
the  Committee  pursuant  to  paragraph 
(d)(1)  shall  be  rendered  without 
prejudice  as  to  the  rights  of  the  parties 
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to  the  transaction  to  submit  their 
dispute  to  arbitration.] 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule  . 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  chemge.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Set  forth  below  is  a  discussion  of 
comments  ^  and  the  NASD's  response  to 
comments,  including  proposed  rule 
amendments. 

Viability  of  ADF  and  Effect  on 
Competition 

Several  commenters  expressed  the 
view  that  the  proposed  ADF  and 
accompanying  rules  would  not  provide 
a  viable  alternative  to  Nasdaq.  At  the 
outset,  the  NASD  notes  that  the 
Commission's  SuperMontage  Approval 
Order  ^  does  not  require  that  the  NASD 
build  an  alternative  facility  that 
replicates  all  of  the  capabilities  and 
features  of  Nasdaq.  Rather,  the  SEC 
requires  only  that  the  NASD  "offer  a 
quote  and  trading  reporting  alternative 
that  satisfies  the  Order  Handling  Rules, 
Regulation  ATS,  and  other  regulatory 
requirements  for  ATSs,  ECNs,  and 


*The  Commission  received  12  comment  letters 
on  the  proposed  rule  change.  See  Letters  from 
NexTrade  Incorporated  to  Jonathan  C.  Katz,  SEC. 
dated  lanuary  18.  2002  and  April  8.  2002 
("NexTrade");  Letters  from  Philadelphia  Stock 
Exchange  to  Jonathan  C.  Katz,  SEC,  dated  January 
24.  2002  and  February- 15.  2002  ("Phlx");  Letter 
from  Member  Associations  of  the  American  Stock 
Exchange  to  Jonathan  G.  Katz,  SEC.  dated  January 
29.  2002  ("Amex");  Letter  from  Securities  Industry 
Association  to  Jonathan  G.  Katz,  SEC.  dated 
February  6.  2002  CSIA'):  Letter  from  Knight 
Trading  Group  to  Jonathan  G.  Katz.  SEC,  dated 
February  6,  2002  ("Knight"):  Letter  from  Bloomberg 
Tradebook,  LLC  to  Jonathan  G.  Katz.  SEC.  dated 
February  7.  2002  ("Bloomberg");  Letters  from  Brut. 
LLC  to  Jonathan  G.  Katz,  SEC,  dated  February  13, 
2002  and  March  20,  20n2  ("Brut");  Letter  from 
lastinet  Group  Incorporation  to  Jonathan  G.  Katz. 
SEC,  dated  February  13.  2002  ( "Instinet");  and 
letter  from  New  York  Stock  Exchange  to  Jonathan 
C.  Katz.  SEC,  dated  February  15.  2002  ("NYSE"). 

«  Securities  Exchange  Act  Release  No.  43863 
(January  19,  2001).  66  FR  8020  (January  26.  2001). 


market  makers  *  *  *."The 
Commission's  order  does  not  require  the 
NASD  to  provide  an  execution  service, 
but  instead  mandates  that  the  facility 
provide  "access  to  its  quotes  on  a 
market-neutral  basis."  The  NASD 
believes  that  the  ADF  proposal  satisfies 
the  Commission's  order  and  all  other 
applicable  rules  and  statutory 
requirements. 

Notwithstanding  the  language  and 
scope  of  the  SuperMontage  Order,  the 
commenters  raised  three  general  issues 
that  they  believe  call  into  question  the 
ADF's  viability:  (1)  The  absence  of  order 
routing  and  execution  capability;  (2)  the 
costs  to  link  up  with  other  ADF  market 
participants  and  to  report  trades;  and  (3) 
the  technological  capabilities  of  the 
ADF  system.^  Commenters  asserted  that 
these  issues  cast  doubt  on  whether  the 
ADF  promotes  competition  in  the 
marketplace  and  whether  it  meets  the 
statutory  requirements  related  to 
operation  of  the  over-the-counter 
market. 

NexTrade's  comment  letter  voiced 
most  of  these  general  concerns.  For 
example,  NexTrade  asserted  that  the 
ADF  proposal  does  not  satisfy  the 
statutory  obligations  of  Section 
llA(a){l)  and  Section  15A(b)(6)  of  the 
Act  because  it  does  not  assure 
economically  efficient  execution  of 
securities  transactions  and  does  not 
promote  fair  competition  in  the 
marketplace.  More  specifically, 
NexTrade  contended  that  since  the  ADF 
will  not  provide  the  same  SelectNet  and 
SOES  order  routing  and  execution 
systems  used  by  Nasdaq,  and  since  ADF 
market  participants  will  have  to  incur 
costs  to  set  up  their  own  electronic  links 
and  to  subscribe  to  the  new  TRACS 
trade  reporting  system,  the  ADF 
proposal  necessarily  will  result  in  less 
efficiency  and  will  discourage 
competition.  The  SLA  also  expressed 
concern  that  the  absence  of  an  order 
router  and  the  costs  to  participate  in  the 
ADF  could  prevent  the  ADF  from  being 
a  competitive  residual  marketplace. 

Notwithstanding  the  comments  by 
NexTrade  and  others,  the  NASD 
believes  the  ADF  proposal  captures  the 
Congressional  intent  of  the  cited 
authority  and  will  achieve  its  desired 
competitive  effect. 

The  legislative  history  of  the  Act 
shows  that  Congress  did  not  intend  to 
dictate  how  market-related  facilities 


'  Commenters  including  SIA  and  Instinet  stated 
that  they  also  needed  to  know  the  ADF  fee  structure 
to  assess  the  viability  of  the  ADF.  NASD  filed  a 
separate  fee  proposal  with  the  SEC  on  February  20. 
2002.  See  .Securities  Exchange  Act  Release  No. 
45501  (March  4,  2002).  67  FR  10942  (March  11, 
2002)  (File  No.  SK-NASD-2002-28).  The  comment 
period  on  the  fee  proposal  expired  April  1,  2002. 


should  be  designed.  Instead,  Congress 
provided  the  framework  for  efficient 
and  competitive  markets  and  gave  the 
markets  and  market  participants,  with 
SEC  oversight,  wide  latitude  within 
which  to  configure  themselves  to  meet 
technological  and  competitive 
challenges.  The  ADF  proposal  is  well 
within  the  Congressional  framework.  It 
provides  a  facility  with  everything 
necessary — quote  collection,  trade 
reporting  and  comparison  services,  a 
market  neutral  linkage  rule,  and 
integration  with  existing  NMS 
systems — for  market  participants  to 
trade  over-the-counter  and  leaves  it  to 
the  market  participants  to  decide  how  to 
best  utilize  the  facility  and 
communicate  with  each  other.  The 
NASD  believes  that,  given  the  rapid  and 
ongoing  advances  in  technology,  it  is 
more  economically  efficient  to  have  the 
market  participants  determine  and 
operate  the  links  and  execution 
components  than  to  have  the  NASD 
impose  specific  technology  and  pricing. 
In  addition,  there  are  private  sector 
solutions  available  that  meet  the  needs 
of  the  marketplace. 

SIA  and  other  commenters  questioned 
whether  the  rule  proposal  meets  the 
SEC's  requirement  to  provide  a  "market 
neutral  linkage."  NASD  believes  the 
proposal  satisfies  this  condition  because 
it  allows  market  participants  to  establish 
private  links  and  favors  no  type  of 
linkage  over  another, 

NASD  recognizes  that  the  ADF 
proposal  would  require  market 
participants  to  bear  the  costs  of  linkage 
and  participation.  SIA  commented  that 
firms  are  "currently  accustomed  to 
relying  on  their  self-regulatory 
organization  to  provide  means  for 
obtaining  access  to  quotes,"  and 
NexTrade  similarly  suggested  that 
NASD  has  an  obligation  to  continue 
providing  the  same  type  of  systems  that 
Nasdaq  has  provided  in  the  past. 
Contrary  to  these  comments,  the  NASD 
believes  that  it  has  no  statutory 
obligation  to  provide  a  linkage 
mechanism  or  to  subsidize  the  initial 
costs  of  developing  and  establishing 
such  a  mechanism  as  other  markets 
previously  have  chosen  to  do.  Section 
15A(b)(ll)  of  the  Act  requires  that  the 
NASD  promulgate  rules  to  govern  the 
form  and  content  of  quotations  relating 
to  securities  sold  otherwise  than  on  an 
exchange.  The  statute  further  requires 
that  those  rules  "be  designed  to  produce 
fair  and  informative  quotations,  to 
prevent  fictitious  or  misleading 
quotations,  and  to  promote  orderly 
procedures  for  collection,  distributing, 
and  publishing  quotations."  The  NASD 
believes  the  ADF  rules  satisfy  the 
statutory  requirements. 
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NASD  believes  that  the  rule  proposal 
will  minimize  costs  because  it  provides 
for  indirect  linltage,  which  is  less 
expensive  than  mandating  hard  links 
between  all  ADF  users.  Furthermore, 
NASD  understands  that  many  order 
linkage  mechanisms  already  exist 
between  and  among  potential  ADF 
participants  and  their  customers. 

Some  firms  commented  that  the  ADF 
should  meet  certain  testing  standards 
and  other  technical  requirements  and 
demonstrate  adequate  capacity  before 
being  deemed  "viable."  NASD  beheves 
that  the  ADF  should  meet  high-end 
standards,  and  therefore  the  ADF  will  be 
subject  to  rigorous  testing  standards  and 
also  will  comply  with  the  SEC's 
Automated  Review  Process  ("ARP"). 
which  ensures  that  the  system  meets 
requisite  capacity  and  reliabiUty 
standards.  Bloomberg  and  Instinet 
further  suggested  that  the  SEC  should 
require  the  ADF  to  demonstrate  its 
efficacy  by  operating  for  a  trial  period 
before  the  Commission  grants  approval 
to  Nasdaq's  exchange  registration  and 
SuperMontage.  The  NASD  believes  that 
once  the  ADF  has  successfully 
completed  its  own  testing  protocols, 
satisfied  the  SEC's  ARP  requirements, 
and  received  rule  approval,  it  will  be 
ready  to  operate.  Nasdaq's  exchange 
registration  application  and  the 
implementation  and  operation  of  the 
SuperMontage  facility  are  independent 
issues  for  the  SEC  to  consider. 

Order  Access  Rule 

The  comment  letters  raised  several 
issues  about  the  requirements;  operation 
aiid  effects  of  the  proposed  order  access 
rule.  The  issues,  discussed  in  more 
detail  below,  can  be  broadly  grouped  as 
follows:  general  requirements; 
connectivity  and  access  fees;  quote 
reliability  and  accessibility;  regulatory 
programs  and  procedures;  submission  of 
real-time  order  reports;  and  best 
execution  obligations. 

General  Requirements 

Some  conunenters  sought  general 
clarification  about  their  linkage 
obligations  under  the  rule.  Generally, 
proposed  Rule  4300  requires  NASD 
"market  participants"  to  provide  "direct 
electronic  access"  to  other  "market 
participants"  and  to  provide  to  all  other 
NASD  members  "direct  electronic 
access"  or  allow  for  "indirect  electronic 
access"  to  the  individual  market 
participant's  quote.  The  rule  defines 
"market  participants"  as  either  an 
NASD  Registered  Market  Maker,  an 
ATS,  or  an  NASD  Registered  ECN.  In 
other  words,  "market  participants"  are 
those  members  that  post  quotations  in 
the  ADF. 


The  rule  requires  these  market 
participants  to  provide  other  market 
participants  with  direct  electronic 
access  to  their  quotes.  "Direct  electronic 
access"  is  defined  in  the  rule  as  the 
ability  to  deliver  an  order  for  execution 
directly  against  an  individtial  NASD 
market  participant's  best  bid  or  offer 
without  the  need  for  voice 
communication,  with  equivalent  speed, 
reliability,  availability,  and  cost,  as  are 
made  available  to  the  NASD  market 
participant's  own  customers.  Therefore, 
while  the  linkage  must  be  electronic — 
telephone  access  is  insufficient — the 
proposed  rule  allows  market 
participants  flexibility  to  determine  the 
type  and  method  of  linkage.  For 
example,  the  proposed  rule  would 
permit  market  participants  to  link 
directly  among  themselves  bilaterally 
using  their  own  technology  or  to  use  a 
provider  with  multilateral  order  routing 
facilities  to  satisfy  the  linkage 
requirements.  The  rule  requires  that  a 
market  participant  be  equally  accessible 
to  all  other  market  participants  via  this 
electronic  link. 

The  rule  proposal  also  would  require 
market  participants  to  provide  all  other 
NASD  broker-dealer  members  (i.e., 
those  members  that  do  not  quote  in  the 
ADF  but  want  to  access  ADF  quotes) 
with  direct  electronic  access  or  allow  for 
"indirect  electronic  access"  through 
their  customer  broker-dealers.  Instinet 
commented  that  the  proposed  order 
access  rule  created  ambiguity  as  to 
whether  a  market  participant  was 
required  to  provide  indirect  access  if  it 
was  willing  to  provide  direct  access. 
The  rule  does  not  give  a  market 
participant  the  option  to  deny  indirect 
access  to  its  quotes  by  requiring  that  all 
broker-dealers  link  directly  to  it.  Market 
participants  must  make  themselves 
accessible  to  those  broker-dealers  that 
wish  to  link  with  them  directly  and  also 
must  permit  access  indirectly  through 
their  customer-broker  dealers.  Similarly, 
the  requirement  to  allow  for  indirect 
access  does  not  permit  market 
participants  to  refuse  direct  access  to 
broker-dealers  that  would  prefer  direct 
connectivity;  rather,  it  creates  an 
additional  means  for  non-market 
participant  broker-dealers  to  access 
market  participants'  quotes. 
Accordingly,  NASD  is  amending  its 
proposal  to  clarify  that  market 
participants  must  provide  both  direct 
electronic  access  to  those  who  want  it 
and  also  allow  for  indirect  electronic 
access  through  their  customer  broker- 
dealers.  In  addition,  NASD  is  amending 
the  rule  filing  to  require  market 
participants  to  provide  the  same 
combination  of  direct  and  indirect 


electronic  access  to  members  of  national 
securities  exchanges  that  seek  access  to 
quotes  in  the  ADF. 

The  rule  is  intended  to  ensure  access 
to  quotes  displayed  in  the  ADF  for  all 
broker-dealers  and  exchange  members 
4hat  are  not  market  participants.  NASD 
believes  that  this  purpose  can  only  be 
achieved  effectively  if  broker-dealers 
have  the  option  to  access  quotes  through 
indirect  electronic  access.  If  indirect 
access  were  not  available,  the  NASD 
believes  it  could  be  overly  burdensome 
and  prohibitively  expensive  on 
members — particxilarly  smaller  broker- 
dealers — if  they  were  obligated  to  link 
directly  to  every  market  participant.  For 
many  broker-dealers,  indirect  access 
will  be  a  less  costly  and  more  efficient 
means  to  reach  quotes  displayed  in  the 
ADF. 

"Indirect  electronic  access"  is  defined 
in  the  proposal  as  the  ability  to  route  an 
order  ^ough  a  market  participant's 
customer  broker-dealer  for  execution 
against  the  market  participant's  best  bid 
and  offer,  without  die  need  for  voice 
communication,  with  equivalent  speed, 
reliability,  availability,  and  cost,  as  are 
made  available  to  the  market 
participant's  customer  broker-dealer 
providing  access  to  the  market 
participant's  quotes.  Accordingly, 
market  participants  must  allow  for 
indirect  access  through  all  of  their 
customer  broker-dealers  that  choose  to 
provide  it.  In  addition,  market 
participants  must  provide  comparable 
services  at  comparable  prices  to  those 
customer  broker-dealers  that  provide 
indirect  access. 

For  example,  if  five  ECNs  and  five 
market  makers  were  quoting  in  the  ADF, 
each  ECN  and  market  maker 
(collectively,  market  participants) 
would  be  required  to  be  directly  linked 
to  each  other  via  bilateral  links, 
multilateral  linkages,  or  a  combination 
of  both.  An  NASD  or  exchange  member 
that  wants  access  to  the  ADF  but  is  not 
a  customer  or  subscriber  of  a  market 
participant  would  have  to  either  (1) 
become  a  customer  or  subscriber  of  one 
or  more  market  participants,  or  (2) 
contract  and  link  with  an  established 
customer  broker-dealer  of  each  ADF 
market  participant  whose  quotes  they 
wish  to  indirectly  access.  The  proposed 
rule,  however,  is  not  intended  to  impose 
a  specific  business  model  on  market 
participants.  For  example,  a  market 
participant  that  solely  posts  its 
customers'  quotes,  but  typically  does 
not  send  outbound  orders  to  other 
quoting  market  participants,  would  not 
be  required  to  provide  other  broker- 
dealers  that  are  not  market  participants 
with  the  ability  to  reach  other  market 
participants'  quotes  in  the  ADF.  On  the 
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>ther  hand,  it  may  be  possible  for  a 
)roker-dealer  to  access  the  entire  ADF 
through  a  market  participant  that 
chooses  to  both  post  customer  quotes 
and  send  outbound  orders. 
;   NexTrade  called  the  order  access  rule 
♦'unworkable"  because  it  leaves  order 
routing  and  execution  in  the  hands  of 
the  market  participants.  The  NASD,  as 
well  as  other  conunenters,  disagrees. 
The  rule  proposal  provides  an  efficient, 
fair  and  competitive  means  to  access 
quotes  that  are  displayed  in  the  ADF. 
"The  proposal  provides  the  essential 
rules  and  teclmological  fi'amework  for  a 
quotation  and  trade  reporting  facility, 
while  maintaining  the  NASD's  primary 
role  as  a  regulator.  As  Brut,  another 
ECN,  commented:  "Recent  improvement 
in  technological  efficiency  and 
Commission  regulation  now  provide 
every  broker-dealer  with  a  variety  of 
means  to  ensiue  access  to  information 
from  and  execution  in  all  market  centers 
*  *  *.  [T]he  NASD  need  not  provide  a 
mandatory  execution  facility  as  part  of 
the  ADF,  as  it  would  be  an  inexorable 
first  step  towards  re-creating  the 
competitive  issues  the  ADF  is  intended 
to  resolve."" 

Even  today,  only  approximately  one- 
third  of  share  and  trade  volume  in  over- 
the-counter  trading  of  Nasdaq  securities 
is  executed  throu^  Nasdaq  systems. 
For  example,  statistics  provided  on 
Nasdaq's  website  indicate  that  31.9%  of 
Nasdaq  share  volxune  and  34.5%  of 
Nasdaq  trades  in  March  2002  were 
executed  through  use  of  Nasdaq's  SOES 
and  SelectNet  systems.  Thus,  private 
links  are  commonly  used  today  to 
effectuate  a  significant  volume  of  over- 
the-counter  trades. 

Instinet,  while  expressing  support 
generally  for  the  proposal's  rule-based 
approach  to  order  access,  suggested  a 
number  of  changes  to  the  rule. 
Foremost,  Instinet  believes  that  market 
participants  should  have  more 
flexibility  over  the  prices  they  charge  for 
access  to  their  order  books,  particularly 
if  order  book  data  is  "redistributed." 
Instinet  contended  that  market 
participants  should  not  be  required  to 
permit  indirect  access  to  their  quotes, 
nor  should  they  be  required  to  grant 
indirect  access  to  all  broker-dealers  on 
the  same  terms.  Instinet  asserts  that 
ADF  market  participants  should  be  free 
to  determine  the  terms  on  which  they 
will  afford  access  to  their  quotations, 
provided  that  no  broker-dealer  is 
unreasonably  denied  access. 

The  objective  of  the  order  access  rule 
is  not  to  impose  economic  regulation  on 
ADF  market  participants.  Rather,  the 
rule  is  meant  to  ensure  the  integrity. 


accessibility  and  reliability  of  the  quotes 
displayed  in  the  ADF.^  For  the  ADF  to 
be  a  useful  alternative  facility  in  the 
absence  of  an  order  router — and  Instinet 
agrees  that  an  order  router  is 
imnecessary — members  must  have  a 
way  to  reliably  reach  a  market 
participant's  best  bid  and  offer.  The 
order  access  rule  provides  that 
mechanism  and  further  prohibits  market 
participants  fix)m  in  any  way 
discouraging  or  discriminating  against 
members  that  wish  to  reach  their  quotes. 
The  NASD  believes  this  approach  is  the 
most  appropriate  means  to  ensure  equal 
and  universal  access  by  its  members  to 
the  quotations  displayed  in  the  ADF. 

Instinet  suggested  that  the  NASD 
adopt  changes  that  would  allow  market 
participants  the  freedom  to  negotiate 
access  to  its  quotations  on  any  terms — 
including  the  flexibility  to  deny  such 
access — so  long  as  they  do  not 
unreasonably  prohibit  or  limit  the 
ability  of  other  broker-dealers  to  execute 
orders  against  their  best  bids  and  offers 
in  the  ADF.  This  approach,  Instinet 
asserted,  generally  would  be  similar  to 
the  fair  and  equivalent  access  standards 
in  the  SEC  Order  Handling  Rules  and 
Regulation  ATS.  Those  SEC  rules -foster 
transparency  by  ensiuing  that  quotes  are 
accessible.  While  other  market  centers 
have  opted  to  provide  their  own  systems 
to  ensure  accessibility  of  their  quotes, 
no  statutes,  rules  or  regulations  require 
such  systems.  NASD  has  instead  opted 
for  a  rules-based  approach  that  also  will 
ensure  accessibility  and  reliability  of 
quotes  in  the  ADF. 

NASD  notes  that  the  order  access  rule 
applies  only  to  a  market  participant's 
top  of  book,  i.e.,  the  best  bid  and  offer 
that  is  displayed  in  the  ADF.  Therefore, 
market  participants  retain  substantial 
flexibility  to  negotiate  the  terms  of  many 
other  services,  such  as  full  book  access, 
placing  orders,  and  use  of  reserve  sizes. 
As  detailed  below,  ECNs  may  continue 
to  charge  for  access  to  their  quotes, 
while  market  makers  may  not. 
Moreover,  ECNs  are  permitted  under  the 
proposed  rule  to  charge  more  for  "hit  or 
take"  access  only — purely  a  liquidity 
taking  function — than  for  full  subscriber 
services,  provided  that  the  fee  is 
reasonable,  based  on  objective  criteria, 
and  not  imposed  discriminatorily. 

SIA  inquired  whether  there  existed 
any  situations  where  a  market 


■Brut  Letter  at  3. 


»In  footnote  19  of  its  comment  letter,  Instinet 
states  that  where  an  SRO  or  NMS  plan  operator 
have  dominant  market  power,  indirect  access 
requirements  could  be  necessary'.  This  comment 
similarly  misstates  the  purpose  of  the  order  access 
rule.  It  is  not  a  means  to  regulate  market  power  any 
more  than  it  is  a  means  to  regulate  pricing.  Its 
purpose  is  to  maintain  the  integrity  of  the  quotes 
that  appear  in  the  ADF. 


participant  could  deny  direct  access  to 
other  market  participants  by 
establishing  fair  access  standards.  A 
market  participant  may  deny  access 
only  in  the  limited  circumstances  where 
a  broker-dealer  fails  to  pay  contractually 
obligated  costs  for  access  to  a  market 
participant's  quotes;  otherwise,  market 
participants  must  provide  access  to  their 
quotes  displayed  in  the  ADF  to  all 
broker-dealers  seeking  such  access. 

Connectivity  and  Access  Fees 

The  comments  illuminated  some 
confusion  about  how  the  costs 
associated  with  connectivity  and  access 
to  a  market  participant's  top-of-the-book 
quotes  should  be  allocated  among  ADF 
users.  First,  NASD  is  amending  its  rule 
proposal  to  require  market  participants 
to  share  equally  the  costs  of  providing 
to  each  other  the  direct  electronic  access 
required  by  rule,  unless  those  market 
participants  agree  upon  another  cost- 
sharing  arrangement.  For  example, 
assiune  the  ADF  consisted  of  five 
market  participants  and  a  sixth  broker- 
dealer  registered  as  an  ADF  market 
participant.  Under  this  scenario,  each  of 
the  five  existing  market  participants 
would  be  required  to  spUt  with  the  new 
market  participant  the  costs  to  establish 
their  respective  bilateral  links  with  the 
new  market  participant,  unless  the 
parties  agreed  upon  a  different  cost 
allocation. 

Second,  market  participants  must  pay 
the  costs  to  enable  direct  electronic 
access,  as  defined  in  the  proposed  rule, 
to  their  quotes.  Thus,  a  market 
participant  must  bear  the  costs  to  build, 
upgrade  or  otherwise  reconfigure  its 
technology  to  allow  other  broker-dealers 
to  connect  to  it.  including  the  costs  to 
acconunodate  additional  volume 
resulting  irom  indirect  electronic  access 
order  flow  through  customer  broker- 
dealers.  NASD  believes  that  these  costs 
are  part  and  parcel  of  choosing  to 
operate  in  the  ADF  as  a  market 
participant  and  therefore  must  be  borne 
by  the  market  participant.  Similarly, 
those  non-market  participant  broker- 
dealers  seeking  access  to  a  market 
participant's  quote  must  bear  the  line  or 
other  costs  necessary  to  connect  with  a 
market  participant's  network  to  send 
and  receive  orders. 

Third,  a  customer  broker-dealer  may 
charge  its  customers  a  fee  to  provide 
indirect  access  to  a  market  participant's 
quotes.  Under  the  rule  proposal,  a 
market  participant  may  not  influence  or 
prescribe  what  a  customer  broker-dealer 
may  charge  its  customers  for  indirect 
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access  to  the  market  participant.  i°  Nor 
may  the  market  participant  preclude  or 
discourage  a  specific  customer  broker- 
dealer  from  providing  indirect  access, 
either  through  discriminatory  pricing  or 
by  degrading  its  quality  of  service  to  its 
customer  broker-dealer.  A  market 
participant  may,  however,  offer  to 
provide  direct  electronic  access  at  a 
competitive  price  as  part  of  the  services 
it  provides  to  customers,  as  described 
below. 

The  connectivity  costs  described 
above  should  be  distingwshed  from  (1) 
fees  for  various  other  services  provided 
by  market  participants  and  (2)  per  share 
access  fees  that  ECNs  are  permitted  to 
charge  to  execute  against  their  top-of-the 
book  quote.  As  to  the  former,  NASD 
recognizes  that  market  participants  have 
a  variety  of  existing  business 
relationships  with  other  broker-dealers 
for  which  they  charge  fees  for  services 
rendered,  e.g.,  the  handling  of  limit 
orders,  price  improvement 
opportimities,  and  liquidity 
enhancement.  Meirket  makers  may 
continue  to  assess  fees  for  these  types  of 
services,  as  permissible  under  current 
rules  and  regulations.  There  is  no 
limitation  on  market  makers'  ability  to 
charge  fees  for  these  services,  so  long  as 
they  do  not  effectively  constitute  a  per- 
share  charge  to  access  a  displayed 
quotation. 

As  to  the  latter,  under  current  SEC 
rules,  only  ECNs  may  charge  a  post- 
transaction  fee  for  execution  against 
their  displayed  quotations.  Knight 
understood  the  rule  proposal  also  to 
allow  market  makers  to  charge  a  fee  for 
accessing  their  quotes  in  the  ADF, 
thereby  alleviating  a  distinction  that 
currently  exists  between  market  makers 
and  ECNs  under  SEC  rules.  It  was  not 
NASD's  intention  to  deviate  itom  those 
existing  SEC  rules  that  govern  such 
quote  access  fees.  NASD  recognizes 
from  the  Knight  comment  letter  that  the 
language  in  the  proposal  could  be 
misconstrued,  and  therefore  NASD  has 
proposed  to  amend  Rule  4300  to  make 
clear  that  charges  for  access  to  market 
participants'  quotes  must  be  in 
accordance  with  SEC  rules. 

While  ECNs  may  charge  to  execute 
against  their  best  bid  and  offer,  the  fee 
must  be  based  on  reasonable  and 
objective  criteria.  And  while  ECNs  are 
permitted  under  the  proposal  to  charge 
more  for  hit-or-take  access  than  for  full 
service  access,  they  may  not  impose  hit- 
or-take  fees  in  a  way  that  discriminates 
against  a  particular  broker-dealer  or 
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'"The  fact  that  a  market  participant  has  an 
OMmership  interest  in  a  customer  broker-dealer  or 
multilateral  linkage  provider  does  not,  in  itself, 
constitute  influence  for  the  purposes  of  this 
proposed  rule. 


class  of  broker-dealers.  Thus,  in  setting 
its  fee  schedule,  an  ECN  may  not  look 
through  its  order  flow  to  identify  and 
discriminate  against  the  source  of  the 
order  flow,  e.g.,  a  competitor  or  a 
broker-dealer  that  is  accessing  the  quote 
indirectly.  Rather,  an  ECN  may  set  a 
reasonable  fee  for  order  flow  that  takes 
liquidity — a  fee  that  may  be  higher  than 
for  order  flow  that  provides  liquidity — 
and  apply  that  fee  to  all  such  order  flow, 
irrespective  of  its  origin.  Similarly,  an 
ECN  that  offers  a  volume  discount  must 
offer  the  same  terms  to  all  broker- 
dealers  accessing  its  quote,  without 
regard  to  the  identity  of  the  broker- 
dealer  or  the  source  of  its  order  flow. 
NASD  believes  that  this  rule  is 
necessary  to  ensure  fair  and  equitable 
access  to  ECN  quotes  displayed  in  the 
ADF. 

Quote  Reliability  and  Accessibility 

Several  commenters  suggested  that 
the  NASD  establish  minimum 
technological  specifications  for  linkages 
betvyeen  ADF  users  and  minimum 
turnaround  times  for  the  execution  of 
orders.  Because  the  ADF  will  not 
provide  an  order  router  or  automatic 
execution  system,  NASD  agrees  that  a 
minimum  performance  standard  is 
appropriate  to  ensure  that  ADF  quotes 
are  reliable  and  accessible.  Therefore, 
NASD  is  proposing  an  amendment  to 
the  rule  filing  to  impose  a  technological 
requirement  on  market  participants, 
mandating  that  their  order  linkage 
system  provide  them  the  capability  to 
respond  to  an  order — i.e.  accept  or 
decline  it — from  another  market 
participant  or  customer  broker-dealer, 
within  two  seconds  of  receipt 
Additionally,  market  participants  will 
be  required  to  have  in  place  a  system 
that  can  accomplish  a  "round  trip"  of  an 
order  from  another  market  participant  in 
three  or  fewer  seconds,  measured  from 
the  time  an  order  is  released  by  a  market 
participant  until  the  time  notification  of 
action  taken  on  the  order  is  received 
back  by  the  market  participant  with 
which  the  order  originated.  In  short, 
there  are  two  relevant  time  standards  to 
ensure  a  minimum  performance 
capability:  three-second  turnaround  for 
communications  between  market 
participants  and  two  seconds  for 
execution  of  orders  received  by  market 
participants  from  other  market 
participants,  as  well  as  customer  broker- 
dealers. 

Market  participants  will  be  required 
to  certify  that  their  systems  can  meet 
these  standards  at  peak  capacity,  based 
on  reasonable  forecasts,  before  they  are 
authorized  to  post  quotes  on  the  ADF. 
On  an  ongoing  basis,  market 
participants  will  be  required  to  re- 


certify that  they  can  meet  these 
performance  standards  when  volumes 
exceed  those  on  which  the  initial 
certification  was  based.  NASD  will 
review  test  data  to  confirm  the  accuracy 
of  such  certifications. 

NASD  believes  these  proposed 
requirements  obviate  the  need  to  dictate 
particular  technological  specifications 
for  line  speed  or  protocols — market 
participants  may  employ  any 
technology  that  will  achieve  compliance 
with  the  prescribed  response  times. 

The  proposed  performance  standards 
are  independent  of  existing  firm  quote 
requirements  in  Exchange  Act  Rule 
llAcl-1,  proposed  NASD  Rule  4613(b) 
and  existing  NASD  Rule  3320,  which 
require  immediate  execution  of  an  order 
up  to  the  quotation  size  displayed  by 
the  market  participant  upon  receipt  of 
an  order  to  buy  or  sell.  The  performance 
standards  ensure  that  all  market 
participants  have  adequate  technology 
that  will  not  degrade  the  overall 
accessibility  of  ADF  quotes,  both 
intramarket  and  intermarket.  By 
comparison,  the  firm  quote  rule 
addresses  market  participants' 
obligation  to  honor  their  quotes  when 
they  receive  an  order  and  prohibits 
backing  away.  Accordingly,  the 
proposal  would  not  require  market 
makers  to  fill  orders  in  two  seconds. 
However,  due  to  their  structure,  ECNs  in 
most  cases  would  be  expected  to  fill 
orders  in  less  than  two  seconds. 

In  addition,  to  further  ensure  the 
reliability  of  linkages  and  the  integrity 
of  the  ADF,  the  NASD  is  proposing  to 
suspend  from  quoting  for  20  business 
days  any  market  participant  that 
experiences  three  unexcused,  confirmed 
system  outages  during  any  period  of  five 
business  days.  NASD  proposes  to  define 
system  outages  as  (1)  an  inability  to 
quote  or  (2)  an  inability  to  respond  to 
orders.  The  proposal  provides  for  a 
review  and  appeal  process,  where  the 
burden  will  rest  with  the  market 
participant  to  establish  that  a  confirmed 
system  outage  was  attributable  to 
another  party.  The  proposal  also  would 
give  the  NASD  the  discretion  to  excuse 
certain  outages  where  the  market 
participant  volimtarily  brings  the  matter 
to  the  attention  of  NASD. 

Regulatory  Programs  and  Procedures 

Knight  encouraged  NASD  to  establish 
a  program  to  monitor  market 
participants'  technological  ability  to 
comply  with  response  time 
requirements  and  to  remove  quotes  of 
market  participants  that  fail  to  update 
their  quotes  expeditiously.  Similarly,  in 
response  to  Knight  and  other  comments 
received,  the  SEC  has  asked  that  the 
NASD  describe  its  procedures  generally 
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to  monitor  compliance  with  the  firm 
quote  rule  and  the  order  access  rule, 
including  the  performance  standards. 

NASD  will  implement  for  the  ADF  the 
same  systems  and  procedures  to  receive 
and  investigate  complaints  that 
cvurently  are  employed  in  connection 
with  trading  on  Nasdaq.  With  respect  to 
firm  quote  compliance,  the  NASD  will 
employ  an  automated  siuveillance 
system  that  will  permit  resolution  of 
backing-away  complaints  on  a  real-time 
basis  and  monitor  for  patterns  of 
violative  behavior."  The  system  will 
review  the  regulatory  data  provided  on 
a  real-time  basis  by  market  participants 
for  broker-dealer  orders  that  are 
received  via  direct  or  indirect  electronic 
access.  Specifically,  the  NASD  will 
follow  similar  procedures  as  exist  today 
to  institute  proceedings  to  immediately 
address  backing-away  complaints. 
Generally,  any  potential  backing-away 
complaint  must  be  brought  to  the 
attention  of  the  NASD  within  five 
minutes  of  the  alleged  backing-away  by 
calling  a  toll-free  number.  Firms  also 
would  be  encouraged,  but  not  required, 
to  contact  the  other  firm  to  seek 
resolution  of  their  complaint.  Failure  of 
the  complaining  firm  to  contact  the 
market  maker  or  the  staff  within  five 
minutes  of  the  alleged  backing-away  is 
not,  and  has  never  been  interpreted  by 
the  NASD  as,  a  defense  to  a  backing- 
away  violation. 

I   In  processing  the  alleged  backing- 
away  complaints  and  certain  other 
potential  rule  violations  identified  by 
the  surveillance  system,  the  NASD  will 
not  pursue  immediate  disciplinary 
action  for  an  individual  backing-away 
complaint  in  which  a  contemporaneous 
trade  execution  is  obtained  or  offered. 
The  staff  will  investigate  individual 
instances  of  backing-away  and  consider 
disciplinary  action  if  the  staff  believes 
that  a  contemporaneous  execution  is 
warranted,  but  the  market  maker  refuses 
to  provide  the  fill  upon  the  staff's 
request.  In  addition,  the  staff  will  keep 
a  record  of,  and  gather  information 
concerning,  backing-away  incidents  to 
determine  if  a  firm  has  demonstrated  a 
pattern  of  non-compliance  with  the  firm 
quote  rule.  Thus,  "pattern  or  practice" 
violations  could  result  in  disciplinary 
action. 

NASD  also  will  set  up  a  system  to 
receive  and  investigate  complaints 
related  to  failure  to  provide  direct  or 
indirect  access.  Furthermore,  as 
discussed  above,  the  NASD  is 
implementing  a  testing  and  certification 


"  See  Notice  to  Members  97-67  (October  1997) 
for  a  description  of  the  current  firm  quote 
compliance  procedures  applicable  to  trading  on 
Nasdaq. 


process  to  ensure  that  ADF  market 
participants  can  meet  the  performance 
standards,  and  further  is  proposing  to 
suspend  a  market  participant  from 
quoting  for  20  business  days  in  the 
event  it  experiences  three  imexcused 
system  failures  within  five  business 
days. 

Submission  of  Real-Time  Order  Reports 

Instinet  and  NexTrade  commented 
that  the  rule  proposal  is  overly 
burdensome  in  its  requirement  that 
market  participants  deliver  to  NASD 
within  10  seconds  certain  regulatory 
information  on  all  orders  received  via 
direct  or  indirect  access!  These 
commenters  stated  that  the  information 
required  is  duplicative  of  data  already 
submitted  to  the  NASD  through  the 
Order  Audit  Trail  System  ("OATS"). 
Moreover,  they  noted  that  OATS  data 
may  be  transmitted  at  any  time  up  to  4 
a.m.  the  following  business  day,  while 
the  order  access  rule  would  effectively 
require  real-time  submission.  Instinet 
suggested  that,  at  a  minimum,  the  rule 
should  be  changed  to  conform  with 
existing  OATS  rules.  NexTrade  also 
cited  the  increased  costs  that  firms 
would  have  to  incur  to  provide  the 
requisite  data. 

NASD  mxist  have  real-time  access  to 
certain  order  information  to  conduct 
real-time  siu^eillance  for  compliance 
with,  among  other  things,  the  firm  quote 
rule,  the  locked/crossed  market  rule, 
and  the  "trade  or  move"  rule 
(collectively  referred  to  as  "real-time 
market  sinveillance").  The  OATS  and 
real-time  order  report  data  sources  are 
not  fungible  or  interchangeable.  First, 
because  OATS  information  is  not 
received  real-time,  it  is  inadequate  for 
real-time  market  surveillance.  Indeed, 
the  NASD  currently  does  not  rely  upon 
OATS  data  for  its  real-time  market 
surveillance — that  information  comes 
directly  from  Nasdaq  systems.  Because 
the  ADF  will  not  have  a  proprietary 
order  delivery/routing  system  from 
which  to  access  this  order  data,  it  must 
obtain  the  data  directly  from  ADF 
market  participants  real-time.  Second, 
OATS  data  requirements  include  orders 
received  by  members  from  customers, 
while  the  real-time  order  report  data 
applies  only  to  those  orders  received 
from  other  broker-dealers.  Conversely. 
OATS  data  does  not  include  proprietary 
orders  originated  by  a  trading  desk  in 
the  ordinary  coiu-se  of  a  member's 
market  making  activities,  while  the  real- 
time order  report  data  would  include  all 
orders  received  from  other  broker- 
dealers,  notwithstanding  whether  the 
order  represented  market  making 
activity.  Finally,  OATS  requirements  do 
not  apply  to  CQS  securities. 


Accordingly,  the  NASD  has  tailored  the 
information  required  in  the  order 
reports  to  include  only  that  information 
necessary  to  do  real-time  market 
surveillance — the  data  required  is  far 
less  than  that  required  by  OATS. 

Instinet  commented  that  the  rule 
proposal  is  overbroad  in  that  it  covers 
even  internalized  orders.  The  NASD 
agrees  and  is  amending  the  proposed 
rule  to  narrow  the  scope  of  the  reporting 
requirement  to  encompass  broker-dealer 
orders  only.  Thus,  orders  sent  directly 
from  a  non-broker-dealer  customer,  such 
as  an  institutional  client,  to  a  market 
participant  would  not  be  subject  to  the 
recording  and  reporting  requirements. 
Accordingly,  market  participants  must 
provide  real-time  information  to  the 
NASD  only  on  those  orders  where  a 
broker-dealer  is  accessing  an  ADF  quote, 
for  itself  or  on  behalf  of  a  customer. 

Instinet  also  commented  that  the  rule 
proposal  does  not  provide  a  means  for 
submitting  the  order  data  to  the  NASD. 
The  NASD  has  developed  specifications 
for  submitting  order  report  data  that  wiU 
be  provided  shortly  to  market 
participants. 

Best  Execution  Obligations 

SLA  and  NextTrade  questioned  how 
ADF  market  participants  would  satisfy 
their  best  execution  obligations  in  the 
absence  of  an  ADF  order  router  and 
automatic  execution  system.  The  NASD 
believes  that  the  ADF  environment  does 
not  differ  significantly  from  current 
market  structure.  Presently,  there  are 
two  types  of  market  system 
environments:  automatic  execution  and 
automatic  order  delivery.  These  two 
types  of  systems  currently  co-exist  and 
will  continue  to  co-exist  with  or  without 
the  ADF.  The  NASD  has  proposed  an 
order  delivery  system  by  rule  that  will 
rely  upon  private  links.  The  proposal 
creates  the  virtual  equivalent  of  a 
SelectNet-tyi>e  automatic  order  delivery 
system.  Accordingly,  the  ADF  creates  a 
market  environment  consistent  with 
existing  structure.  There  is  no  statutory 
obligation  to  provide  an  automatic 
execution  system  to  satisfy  best 
execution  requirements.  Indeed,  as  one 
example,  there  currently  is  no  mandated 
automatic  execution  system  for  trades 
between  Nasdaq  and  other  markets 
under  the  Unlisted  Trading  Privileges 
("UTP")  Plan  for  Nasdaq  secimties. 

A  related  concern  raised  regarding 
best  execution  is  whether  quotes  in  the 
ADF  will  be  reliable  and  accessible.  As 
discussed  in  detail  above,  the  NASD  has 
taken  several  steps  to  ensure  the 
integrity  of  the  ADF  quotes,  including 
establishing  technological  performance 
standards  and  mandating  fair  and 
equitable  access  to  all  broker-dealers. 
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Within  the  ADF.  broker-dealers  will 
be  able  to  satisfy  their  best  execution 
obligations  because  all  market 
participants  would  be  directly  linked. 
For  Amex  and  New  York  Stock 
Exchange-listed  securities,  broker- 
dealers  can  satisfy  best  execution 
obligations  through  ITS  or  private  links. 
For  Nasdaq  securities,  if  a  broker-dealer 
is  a  member  only  of  Nasdaq,  the  broker- 
dealer  can  either  become  a  member  of 
the  NASD  or  arrange  to  route  orders 
directly  or  indirectly  through  an  ADF 
market  participant  or  one  of  their 
broker-dealer  customers.  In  short,  the 
NASD  believes  that  the  ADF  system  and 
the  proposed  rules  provide  sufficient 
quote  reliability  and  accessibility 
necessary  to  meet  best  execution 
obligations. 

OATS  Requirements 

For  NASD  members,  OATS 
requirements  will  remain  substantially 
the  same  as  current  requirements.  The 
NASD,  however,  is  proposing  to  require 
that  members  complete  an  additional 
field  on  the  OATS  execution  report 
indicating  where  the  order  was 
reported.  This  requirement  will  enable 
the  NASD  to  clearly  identify  which 
execution  reports  are  associated  with 
ADF  trade  reports  and  which  are 
associated  with  Nasdaq  trade  reports 
and,  thereby,  keep  this  data  separate 
and  confidential,  as  necessary. 

All  NASD  members  must  continue  to 
record  in  electronic  form  and  report  to 
NASD  on  a  daily  basis  certain 
information  with  respect  to  orders 
originated,  received,  transmitted, 
modified,  canceled,  or  ejiecuted 
("reportable  events")  by  NASD  members 
relating  to  equity  securities  traded  on 
Nasdaq.  Once  the  ADF  is  operating  and 
Nasdaq  is  operating  as  an  exchange, 
NASD  members,  in  many  cases,  will 
have  at  least  two  options  as  to  where 
they  may  choose  to  report  their 
transactions  in  Nasdaq  securities.  As 
such,  the  NASD  will  he  required  to 
"match"  OATS  execution  reports  to 
either  TRACS  data  or  ACT  data  (or 
neither)  depending  upon  where  the 
transaction  was  reported.  By  having  a 
field  in  the  OATS  execution  report 
indicating  where  the  order  was 
reported,  NASD  systems  will  be  able  to 
more  efficiently  compare  the  execution 
report  to  the  appropriate  trade  report. 

Close  Proximity  Rule 

NexTrade,  Phlx,  and  Brut  criticized 
proposed  Rule  4613(e)(2),  which  would 
require  ADF  market  participants  to 
maintain  in  close  proximity  to  their 
ADF  terminals  or  displays  consolidated 
quotation  data  from  other  market 
centers.  NexTrade  stated  that  the  rule 


would  inhibit  intennarket  transparency 
because  it  would  require  market 
participants  to  obtain  additional 
hardware  and  software  to  receive 
quotations  in  Nasdaq  securities  from 
other  market  centers.  NexTrade  also 
remarked  about  the  costs  associated 
with  buying  other  market  centers'  data. 
Brut  suggested  that  such  a  rule  should 
apply  more  broadly,  so  that  Nasdaq 
would  be  required  to  have  ADF 
quotation  information  in  certain 
securities  that  traded  a  minimum  daily 
volume  percentage.  Phlx  cited  this  close 
proximity  rule  as  evidence  to  question 
whether  the  ADF  intends  to  be  a  viable 
alternative  to  Nasdaq. 

NASD  will  provide  ADF  quotation 
data  and  an  ADF  best  bid  and  offer 
("ABBO")  to  its  market  participants. 
NASD  believes  this  proposed  rule  is  the 
most  cost  effective  means  to  ensure  that 
market  participants  also  have 
intermarket  data.  There  is  a  tradeoff 
between  the  cost  for  the  ADF  to  provide 
this  data — costs  that  would  be  passed  on 
to  market  participants — and  the  cost  to 
purchase  it  from  existing  data  sources. 
In  what  the  NASD  expects  to  be 
predominantly  an  application 
programming  interface  ("API") 
environment,  the  NASD  believes  it  will 
be  less  costly  for  the  industry 
participants  to  purchase  the  data.  NASD 
also  notes  that  a  similar  "close 
proximity"  requirement  currently  is 
imposed  by  Nasdaq  on  CQS  market 
makers. 

Brut's  reconunendation  noted  above 
could  not  be  imposed  unilaterally  by  the 
NASD  because  it  would  be  Nasdaq's 
decision  to  determine  what  rules  will 
govern  its  marketplace  after  it  becomes 
an  exchange.  In  addition,  NASD 
disagrees  vdth  the  Phlx  contention  that 
the  rule  is  an  indication  that  ADF  is  not 
intended  to  be  a  viable  alternative 
facility  to  quote  and  report  trades.  The 
structure  reflects  a  prudent  decision  to 
keep  ADF  development  costs  low 
without  compromising  the  breadth  of 
data  that  ADF  market  participants 
should  have  available  when  trading 
based  on  ADF  quote  information. 

Trading  Halts 

Instinet  questioned  whether  the  rule 
proposal  provided  the  NASD 
unnecessarily  broad  trading  halt 
authority.  In  particular,  Instinet  does 
not  believe  the  NASD  should  have 
discretionary  authority  to  halt  trading 
when  a  national  securities  exchange 
imposes  a  trading  halt  in  a  seoirity 
because  of  an  order  imbalance  or  influx. 
Instinet  is  concerned  that  ADF 
discretionary  trading  halt  authority 
might  be  used  arbitrarily  to  shield 
exchanges  that  experience  operational 


difficulties  from  the  consequences  of 
limitations  in  capacity  and  design. 

The  proposed  trading  halt  rule  would 
impose  mandatory  trade  halts  in  the 
ADF  when  the  primary  market  halts  for 
certain  defined  regulatory  reasons,  but 
grants  the  NASD  discretion  to  halt  when 
the  primary  market  halts  for  operational 
reasons.  The  latter  rule  is  intended  to 
provide  notice  of  an  operational  halt  to 
ITS/ ADF  market  participants,  but  does 
not  require  them  to  halt  trading  in  the 
particular  security.  The  rule  is  intended 
to  permit  those  ITS/ ADF  market 
participants  to  comply  with  operational 
trading  halts  so  that  they  may  preserve 
their  ability  to  participate  in  the  ITS 
pre-opening  once  the  operational  halt  is 
lifted.  In  this  regard,  the  proposal  is 
intended  to  operate  as  existing  Rule 
4120(a)(3)  does  today,  except  that  it 
accounts  for  optional  ITS  participation 
by  ADF  market  participants.  NASD  is 
amending  its  proposal  to  better  reflect 
this  intention. 

Instinet  also  questioned  whether  the 
NASD  should  have  the  authority  to  halt 
trading  through  the  ADF  in  the  event 
that  the  facility  cannot  transmit  real- 
time quotation  and  trade  reporting 
information  to  the  Seciuities 
Information  Processor  ("SIP").  NASD 
believes  it  must  have  this  authority  to 
ensure  that  necessary  and  reliable 
information  will  be  disseminated  from 
the  ADF  to  the  marketplace.  However, 
the  proposal  would  not  restrict,  in  the 
event  of  an  ADF  operational  halt, 
continued  over-the-counter  trading  in 
ADF-eligible  seciuities  outside  of  tiie 
ADF. '2  By  comparison,  the  proposal  is 
intended  to  impose  a  halt  in  all  over- 
the-counter  trading  in  ADF-eligible 
seciuities  whenever  a  market-wide 
trading  halt  is  in  effect  under  circuit 
breaker  rules  of  a  primary  exchange. 
NASD  is  amending  its  proposal  to 
clarify  this  distinction. 

Intermarket  Trading  System  (ITS) 

Amex  disagrees  with  the  proposal  that 
participation  in  ITS  be  optional  for  ADF 
market  participants.  Amex  believes  the 
proposal  improperly  allows  market 
participants  that  trade  exchange-listed 
securities  to  avoid  the  trade-through 
restrictions  that  currently  are  imposed 
on  ITS  market  makers.  Ainex  asserted 
that  the  rule  proposal  therefore  is 
contrary  to  the  goal  of  integrating  third 
market  participants  into  the  national 


"Nevertheless,  depending  on  the  facts  and 
circumstances,  a  material  operational  failure  of  the 
ADF  could  lead  the  NASD  to  exercise  its  emergency 
authority  to  halt  trading  in  the  over-the-counter 
market.  ' 
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market  system  and  will  cause 
fragmentation.  13 

NASD  believes  that  the  rule  proposal 
allows  for  full  integration  among  third 
market  participants  because  those  ADF 
market  participants  that  opt  out  of  ITS 
will  be  required  to  be  fully  accessible  to 
members  of  all  exchanges  seeking  such 
access  under  the  proposed  order  access 
rule.  NASD  further  believes  that  the 
proposed  relief  from  trade-through  rules 
for  those  who  opt  out  of  ITS  would 
foster  increased  competition  and 
transparency  in  the  marketplace  because 
it  would  remove  an  impediment  that  to 
date  has  largely  prevented  some  ECNs 
from  displaying  quotes  and  trading 
certain  listed  seciu-ities.  As  such,  NASD 
believes  the  rule  proposal  is  well- 
founded  because  of  the  heightened 
transparency  and  increased  competition 
that  would  result  from  integration  of 
ECNs  quotes  into  the  consolidated  best 
bid  and  offer  for  trading  in  listed 
securities. 

In  addition,  this  aspect  of  the 
proposal  is  not  inconsistent  with  broker- 
dealers  achieving  best  execution.  Best 
execution  applies  to  all  trading  and, 
given  the  quickness  of  ECNs  and  rapid 
quote  changes  (often  in  small 
increments),  no  longer  should  it  be 
assumed  that  best  execution  can  only  be 
achieved  in  an  environment  where  ITS 
participation  is  mandatory.  The  NASD 
believes  it  is  consistent  with  the 
satisfaction  of  best  execution  for  broker- 
dealers  to  execute  customer  orders  in  a 
maimer  that  values  immediacy  over 
possible  price  protection.  This  is  not  to 
say,  however,  that  valuing  immediacy 
over  price  will  always  constitute  best 
execution. 

Instinet  supported  the  NASD's 
proposal  for  optional  participation  in 
ITS.  However,  Instinet  questioned  the 
necessity  of  the  proposed  requirement 
that  ADF  members  participating  in  ITS 
continue  to  expose  orders  in  the  ADF 
for  30  seconds  after  first  probing  interest 
within  ADF,  and  before  routing  the 
balance  of  such  orders  to  ITS  as 
commitments  to  trade.  NASD  agrees  that 
the  additional  30  second  exposuire 
requirement  is  imnecessary  and 
therefore  has  amended  its  proposal  to 
eliminate  that  requirement. 

TRACS 

1 1  NexTrade  commented  that  members 
should  be  able  to  report  transactions  in 
non-exchange  listed  securities  through 
TRACS  instead  of  ACT.  NASD  believes 


'^  Amex  also  asserts  that  the  rule  proposal  is 
contrary  to  NASD's  obligations  under  the  ITS  plan. 
While  NASD  disagrees  with  Amex.  the  NASD  does 
not  address  the  issue  here  because  the  ITS  plan  is 
currently  the  subject  of  adjudicatory  and 
rulemaking  proceedings  before  the  Commission. 


that  it  will  be  more  convenient  and  will 
speed  implementation  of  the  ADF  for 
firms  to  use  the  existing  ACT  system  to 
report  trades  in  non-exchange  listed 
securities  because  the  lines  and  systems 
are  already  in  place  to  accommodate 
these  activities.  NASD  cannot  use  the 
ACT  system  to  report  trading  in  ADF- 
eligible  seciuities  (i.e.  Nasdaq  and  listed 
securities).  The  NASD  believes  it  must 
establish  a  new  system  such  as  TRACS 
for  reporting  trades  in  ADF-eligible 
securities  because  Nasdaq  will  be 
trading  many  of  the  same  securities  and 
therefore  conflicts  could  arise.  In 
contrast,  Nasdaq  will  not  be  trading  the 
non-exchange-listed  securities  that 
would  be  reported  to  ACT  under  the 
rule  proposal,  and  thus  no  similar 
conflicts  issues  exist  with  that 
arrangement. 

Market  Rules 

Short  Sale  Rule 

Bloomberg  and  Brut  expressed 
concern  that  there  could  be  practical 
problems  in  complying  with  proposed 
Rule  5100  (the  "short  sale  rule") 
because  the  proposal  contains  a 
different  bid  test  than  Nasdaq  employs. 
Specifically,  the  ADF  short  sale  rule  is 
triggered  by  a  down  bid  of  the  national 
best  bid,  while  the  comparable  rule  for 
Nasdaq  exchange  participants  would  be 
triggered  by  a  down  bid  in  the  Nasdaq 
best  bid.  Bloomberg  also  noted  that 
timing  and  reporting  disparities 
between  these  data  streams  could  result 
in  conflicting  assessments  of  the  best 
inside  bid.  Brut  urged  a  consistent, 
market-wide  standard. 

NASD  finds  these  comments  well- 
founded  and  agrees  that  consistency  is 
desirable.  At  the  same  time,  the  NASD 
believes  that  the  national  best  bid  is  the 
most  appropriate  test  on  which  to  base 
its  short  sale  rule  because  it 
incorporates  market-wide  quotes, 
including  those  in  the  ADF.  Thus,  the 
NASD  is  not  amending  our  proposal  and 
will  maintain  a  short  sale  rule  based  on 
the  national  best  bid. 

In  addition,  consistent  with  changes 
being  proposed  by  Nasdaq  to  its  short 
sale  rule  as  part  of  its  Exchange 
registration,  NASD  is  proposing  to 
amend  its  proposed  short  sale  rule  to 
clarify  that  it  applies  to  orders  received 
from  non-member  broker-dealers. 
Currently,  the  definition  of  customer  in 
Rule  0110  does  not  include  broker- 
dealers.  As  a  result,  the  short  sale  rule 
technically  would  not  apply  to  short 
sale  orders  from  non-member  broker- 
dealers.  Therefore,  NASD  is  amending 
the  proposed  short  sale  rule  to  clarify 
that  it  does  apply  to  short  sale  orders 


received  by  members  from  non-member 
broker-dealers. 

Locked  and  Crossed  Markets 

Instinet  commented  that  ADF  market 
participants  should  not  be  prohibited 
from  maintaining  locked  or  crossed 
quotes  on  the  ADF  and,  by  extension, 
suggested  there  is  no  need  for  "trade-or- 
move"  rules.  NASD  believes  that  locked 
and  crossed  rules  are  part  of  the  basic 
market  rules  that  have  developed  to 
ensiu%  orderly  markets.  As  such,  NASD 
believes  they  are  appropriately  included 
in  the  rule  proposal.  Instinet  also  stated 
that  "trade-or-move"  messages  are 
technically  infeasible  on  the  ADF  since 
standard  interfaces  in  use  between 
potential  ADF  market  participants  do 
not  support  those  messages.  NASD  is 
amending  proposed  Rule  4300(b)  to 
include  a  trade-or-move  flag,  where 
applicable,  in  the  order  reports  that 
must  be  submitted  by  market 
participants.  Those  reports  will  suffice 
to  comply  with  the  trade-or-move  rule, 
as  they  are  the  functional  equivalent  of 
a  SelectNet  order  today  on  Nasdaq, 
which  is  the  means  by  which  firms 
ciurently  satisfy  the  trade-or-move 
requirements. 

Bloomberg  suggested  that  locked  and 
crossed  rules  should  be  consistent 
across  markets.  NASD  would  support  a 
uniform  rule;  however,  NASD  cannot 
impose  it  unilaterally — it  would  require 
action  by  national  market  plan 
participants  or  by  the  SEC.  Bloomberg 
also  contended  that  market  participants 
should  be  permitted  to  lock  the  market 
when  they  are  willing  to  transact  a  size 
greater  than  the  quote  it  would  lock.  As 
an  example,  Bloomberg  states  that  if 
there  is  an  offer  for  1,000  shares  at  30. 
a  market  participant  should  be  able  to 
send  an  order  to  buy  1 ,000  shares  at  30 
and  at  the  same  time  enter  a  locking  bid 
for  30  at  an  additional  quantity.  NASD 
strongly  believes  that  market 
participants,  in  such  instances,  must 
first  provide  the  other  market 
participant  the  opportimity  to  trade  the 
size  displayed  as  well  as  the  full  order 
and/or  move  its  quotation. 

Depth  of  Market 

Bloomberg  commented  that  market 
participants  should  be  able  to  display 
their  depth  of  market  data  in  the  ADF 
and  similarly  receive  that  information 
from  other  market  participants.  There  is 
no  statutory  obligation  under  Rule 
llAcl-1  of  the  Act  to  display  more  than 
the  top  of  a  market  participant's  file. 
Due  to  time  and  cost  constraints,  the 
ADF  as  designed  will  only  collect  and 
distribute  market  participants'  top  of 
book,  which  in  itself  will  be  some 
indication  of  the  depth  of  market.  While 
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NASD  does  not  currently  plan  to  collect 
and  distribute  each  market  participant's 
depth  of  market,  it  will  consider  that 
possibility  for  the  future. 

SEC  Rules  1  lAcl-5  and  1  lAcl-6 

Bloomberg  also  sought  guidance  on 
how  the  ADF  will  affect  members' 
obligations  under  Exchange  Act  Rules 
llAcl-5  and  llAcl-6,  which  require 
certain  disclosiu«s  about  order 
^  execution  quality  and  order  routing 
practices.  "The  ADF  has  no  impact  on 
the  requirements  imder  these  rules.  The 
national  best  bid  and  offer  ("NBBO")  is 
a  benchmark  for  evaluating  execution 
quality  under  Rule  llAcl-5  and  ADF 
quotes  will  be  included  in  the 
calculation  of  the  NBBO.  As  described 
above,  ADF  quotes  will  be  reliable  and 
accessible.  NASD  currently  serves  as  a 
"designated  participant"  for  purposes  of 
Rule  llAcl-5  and  will  continue  to  do 
so.  NASD  believes  any  other  questions 
specific  to  the  application  of  diose  SEC 
nxles  are  properly  directed  to  the 
Commission. 

Trade  Reporting 

NYSE  commented  that  there  exists  a 
conflict  under  the  proposed  Nasdaq  and 
NASD  trade  reporting  rules  that  would 
require  some  trades  to  be  reported  to 
both  organizations.  The  NASD  does  not 
believe  that  such  a  conflict  exists  within 
the  proposed  trade  reporting  rule. 
Proposed  Rules  4633  (Nasdaq  securities) 
and  6420  (CQS  seciuities)  govern 
generally  trade  reporting  for 
transactions  effected  "otherwise  than  on 
an  exchange."  The  proposal  defines 
"otherwise  than  on  an  exchange"  to 
mean  a  trade  effected  by  an  NASD 
member  otherwise  than  on  or  through  a 
national  securities  exchange.  The 
proposal  leaves  the  determination  of 
what  constitutes  "on  or  through"  a 
particular  exchange  to  the  respective 
exchanges,  provided,  of  course,  it 
complies  with  applicable  law. 

NYSE  criticized  this  definition 
because  it  allows  Nasdaq  to  determine 
which  transactions  are  effected  on  its 
exchange,  and  NYSE  has  strong 
objections  to  Nasdaq's  proposal  on  this 
issue.  In  fact,  NASD's  rule  is  neutral 
because  it  allows  each  exchange  to 
define  what  constitutes  a  trade  on  or 
through  its  exchange.  To  the  extent 
NYSE  disagrees  with  Nasdaq's  proposal 
in  that  area,  those  comments  are 
properly  directed  to  the  Commission  in 
reference  to  Nasdaq's  exchange 
registration  and  proposed  rules. 

Proposed  Rules  4633(d)(6)  and 
6420(c)(7)  govern  where  to  report  trades 
effected  otherwise  than  on  an  exchange 
when  the  transactions  involve  an 
NASD-only  member  and  an  NASD 


member  that  sdso  is  a  member  of  a 
national  securities  exchange.  In  those 
circumstances,  the  proposal  states  that 
the  party  with  reporting  responsibility 
shall  report  the  trade  to  the  NASD  when 
it  has  a  choice  of  reporting  venues  and 
chooses  not  to  report  to  the  national 
securities  exchange.  Therefore,  the 
conflict  identified  by  NYSE  does  not 
exist  in  the  rule  proposal. 

The  NASD  notes,  nowever,  that  the 
proposed  trade  reporting  rules  do  not 
expressly  state  the  obligation  of  a 
member  to  report  trades  to  the  NASD 
whenever  they  are  not  reporting  to  a 
national  securities  exchange  or  other 
self-regulatory  organization. 
Accordingly,  the  NASD  is  amending  its 
proposal  to  make  that  obligation 
explicit. 

One-Sided  Quotes 

Bloomberg  conunented  that  ECNs 
should  not  be  required  to  enter  two- 
sided  quotes  in  the  ADF.  In  the  absence 
of  any  SEC  rules  to  contrary,  NASD 
agrees  that  it  is  unnecessary  to  require 
ECNs  to  post  two-sided  quotes. 
Proposed  Rule  4613(a)  only  requires 
ADF  market  makers  to  enter  and 
maintain  two-sided  quotes  in  Nasdaq 
securities — no  such  requirement  exists 
for  ECNs.  As  for  CQS  seciuities  quoted 
in  the  ADF,  NASD  will  amend  proposed 
Rule  6330  to  make  clear  that  ADF 
market  makers  must  post  two-sided 
quotes  but  that  ECNs  may  post  one- 
sided quotes.  NASD  notes,  however, 
that  ECNs  participating  in  ITS  must 
continue  to  quote  two-sided  markets. 

Nasdaq's  Exchange  Registration  Rule 
Filing 

Many  of  the  comment  letters  received 
by  the  SEC  raise  concerns  about  various 
aspects  of  the  Nasdaq  rule  filing  in 
connection  with  its  exchange 
application,  including  Nasdaq's 
proposed  trade  reporting  rules.  Amex 
and  NYSE,  for  example,  commented 
that  internalized  trades  should  not  be 
required  to  be  reported  to  Nasdaq  just 
because  quotes  are  displayed  in  Nasdaq. 
Those  comments  are  properly  directed 
to  Nasdaq  or  the  SEC  and  will  not  be 
addressed  in  this  response.  As 
discussed  above,  NASD's  rule  proposal 
will  require  trades  to  be  reported  to 
NASD  whenever  members  are  not 
otherwise  obligated  to  report  to  another 
exchange  or  self-regulatory  organization. 

Other  Issues 

Instinet  and  Brut  stated  that 
references  to  Nasdaq  and  NASD's 
determination  to  track  Nasdaq  market 
rules  where  possible  suggested  a  bias  in 
favor  of  Nasdaq  as  the  primary  market 
for  over-the-counter  trading.  Those 


comments  are  misplaced.  Nasdaq  is 
only  referenced  where  necessary  in  the 
rule  proposal.  NASD  believes  that 
tracking  Nasdaq's  market  rules  in  most 
instances  will  lead  to  greater 
consistency  across  markets  and  that 
generally  the  status  quo  will  ease  the 
compliance  biu-den  on  ADF  members, 
many  of  which  also  may  be  members  of 
Nasdaq. 

Instinet  also  suggested  that  the  ADF 
be  renamed  the  NASD  Display  Facility. 
NASD  finds  such  a  change  unnecessary. 

Bloomberg  and  Brut  commented  that 
NASD  should  have  to  completely  divest 
ownership  of  Nasdaq  to  avoid  any 
perception  of  favoritism.  Those  firms 
also  suggested  that  NASD  should  reveal 
how  the  ADF  will  be  financed  and  to 
what  extent  it  will  be  supported  by 
Nasdaq  trading  volume.  To  that  end, 
they  requested  details  of  NASD's 
contract  to  provide  regulatory  services 
to  Nasdaq  ajpter  Nasdaq  becomes  an 
exchange. 

NASD  no  longer  holds  any  conunon 
stock  in  Nasdaq,  except  the  stock  that 
underlies  the  warrants  issued  in  the 
Nasdaq  private  placement.  The 
management  of  NASD  and  Nasdaq  are 
already  completely  independent — ^the 
only  NASD  control  over  Nasdaq  is  that 
required  by  the  Commission  until 
Nasdaq  becomes  a  registered  exchange. 
By  the  time  the  ADF  goes  live,  assuming 
Nasdaq  has  been  granted  approval  for  its 
exchange  registration,  Nasdaq  and 
NASD  will  have  separate  boards  and 
will  be  fuUy  independent  in  their 
decision-making.  Moreover,  the  NASD 
Board  of  Governors  established  a  special 
Fairness  Committee  to  ensure  fairness 
during  the  restructxuing  of  the  NASD, 
including  the  Nasdaq  spin-off.  NASD 
negotiated  its  regulatory  services 
contract  with  Nasdaq  at  arms  length — 
the  terms  are  proprietary,  and  the  NASD 
believes  need  not  be  revealed  to  assess 
this  rule  proposal. 

Instinet  ui^ed  the  NASD  to  allow 
members  to  formally  participate  in  the 
governance  of  the  ADF.  NASD  agrees 
that  it  should  receive  regular  input  from 
ADF  participants  about  governance 
issues  and  will  consider  the  appropriate 
fonun  or  means  to  obtain  that  input. 

Amendments 

The  NASD  believes  that  the  foregoing 
fully  responds  to  material  issues  raised 
by  the  commenters.  In  response  to 
certain  comments  identified  above,  and 
upon  further  consideration  of  the  rule 
proposal,  NASD  hereby  amends  the  rule 
filing  as  follows  (deleted  text  from  the 
proposal  is  bracketed;  new  text  is 
underlined): 

1.  Proposed  Interpretive  Material 
2310-2(e){2)  refers  to  Hybrid  Seciuities 
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and  Selected  Equity-Linked  Debt 
Securities  that  have  been  "designated" 
as  Nasdaq  National  Market  securities. 
Since  those  securities  will  be  listed  on 
Nasdaq  upon  its  exchange  registration, 
the  proposal  has  been  amended  as 
follow^: 

i\  *  *  *  * 

(2)  Hybrid  Securities  and  Selected 
Equity-Linked  Debt  Securities 
■  ("SEEDS")  [Designated]  Listed 

as  Nasdaq  National  Market  System 
Securities 

With  respect  to  Hybrid  Securities  and 
Selected  Equity-Linked  Debt  Securities 
("SEEDS")  that  have  been  (designated) 
listed  as  Nasdaq  National  Market 
Securities,  members  are  obligated  to 
comply  with  any  Rules,  regulations,  or 
procedures  applicable  to  such 
securities,  including  those  of  Nasdaq,  as 
well  as  any  other  applicable  Rule, 
regulation,  or  procedure  of  the 
Association. 
f        *        *        *        * 

2.  The  rule  filing  left  unchanged 
existing  Rule  3360(a),  related  to  short- 
interest  reporting.  The  rule  makes 
separate  references  "securities  included 
in  the  Nasdaq  Stock  Market"  and 
securities  "listed  on  a  national 
securities  exchange."  Upon  approval  of 
its  registration  as  an  exchange,  there 
will  be  no  need  for  the  distinction. 
Accordingly,  NASD  amends  the  rule 
proposal  as  follows: 

3360.  Short-Interest  Reporting 

(a)  Each  member  shall  maintain  a 
record  of  total  "short"  positions  in  all 
customer  and  proprietary  firm  accounts 
in  securities  [included  in  The  Nasdaq 
Stock  Market  and  in  each  other  security) 
listed  on  a  registered  national  securities 
exchange  and  not  otherwise  reported  to 
another  self-regulatory  organization  and 
shall  regularly  report  such  information 
to  the  Association  in  such  a  manner  as 
may  be  prescribed  by  the  Association. 
Reports  shall  be  made  as  of  the  close  of 
the  settlement  date  designated  by  the 
Associaticm.  Reports  shall  be  received 
by  the  Association  no  later  than  the 
second  business  day  after  the  reporting 
settlement  date  designated  by  the 
Association. 
***** 

3.  The  rule  filing  left  unchanged 
existing  Rule  3370,  Prompt  Receipt  and 
Delivery  of  Securities.  However,  Rule 
3370(b)(2)(B)  includes  references  to  a 
"Nasdaq  market  maker"  and  to  "non- 
Nasdaq  securities"  that  should  have 
been  changed  to  properly  reflect  the 
separation  of  Nasdaq  upon  its  approval 
as  a  national  securities  exchange. 


Therefore,  NASD  amends  the  rule 
proposal  as  follows: 
(2)  "Short  Sales' 

(A)  No  change. 

(B)  Proprietary  short  sales 

No  member  shall  effect  a  "short"  sale 
for  its  own  account  in  any  security 
unless  the  member  or  person  associated 
with  a  member  makes  an  affirmative 
determination  that  the  member  can 
borrow  the  securities  or  otherwise 
provide  for  delivery  of  the  securities  by 
the  settlement  date.  This  requirement 
will  not  apply  to  transactions  in 
corporate  debt  securities,  to  bona  fide 
market  making  transactions  by  a 
member  in  securities  in  which  it  is 
registered  as  a  [Nasdaq)  market  maker, 
to  bona  fide  market  maker  transactions 
in  [non-Nasdaq)  securities  in  which  the 
market  maker  publishes  a  two-sided 
quotation  in  an  independent  quotation 
medium,  or  to  transactions  [which]  that 
result  in  a  fully  hedged  or  arbitraged 
position.. 
***** 

4.  NASD  is  proposing  several 
amendments  to  proposed  Rule  4300,  the 
order  access  rule.  First,  proposed  Rule 
4300  requires  market  participants  to 
send  certain  information  to  the  NASD 
for  all  orders  they  receive  via  direct  or 
indirect  electronic  access.  As  discussed 
above,  the  rule  filing  contained  an 
overly  broad  scope  of  orders  for  which 
information  would  be  required  to  be 
submitted. 

Second,  the  rule  filing  inadvertently 
omitted  in  Rule  4300(b)(1)  the 
requirement  to  flag  whether  an  order 
included  a  trade-or-move  message.  The , 
rule  proposal  already  required  that 
orders  pursuant  to  a  trade-or-move 
message  carry  a  symbol  indicating  such, 
so  the  amendment  will  not  impose  a 
new  trading  requirement  on  market 
participants.  Additionally,  the  order 
report  provisions  of  the  rule  proposal 
required  some  duplicative  information 
and  some  extraneous  information 
related  to  execution.  The  rule  is 
intended  to  require  only  that 
information  needed  to  surveil  for  firm 
quote  compliance  and  so  the  NASD  has 
deleted  some  fields. 

Third,  the  rule  proposal  allows  for 
optional  participation  in  ITS,  provided 
that  a  member  that  opts  out  of  ITS 
makes  its  quotes  accessible  in 
accordance  with  the  order  access 
requirements  of  proposed  Rule  4300(a). 
The  text  of  Rule  4300  does  not  make 
clear  that  market  participants  (market 
makers  and  ECNs)  must  provide 
members  of  a  national  securities 
exchange  the  same  direct  or  indirect 
access  to  its  quotes  as  they  do  for  NASD 
member  broker-dealers  that  are  not  ADF 


market  participants.  Accordingly,  NASD  - 
is  amending  the  rule  to  effectuate  this 
clarification. 

Fourth,  as  referenced  in  the  response 
to  comments,  the  order  access  rule  was 
not  intended  to  change  the  current 
ability  of  ECNs,  but  not  market  makers, 
to  charge  a  fee  to  access  a  quote.  To 
eliminate  that  suggestion,  NASD 
clarified  above  that  market  makers  may 
not  charge  fees  to  access  their  quotes  in 
the  ADF.  In  addition,  NASD  proposes  to 
amend  the  definition  of  "direct 
electronic  access"  in  the  rule  filing  to 
clarify  that  access  fees  are  subject  to 
existing  statutes,  regulations  and  rules. 

Fifth,  NASD  is  amending  the  rule  to 
clarify  that  a  market  participant  must 
both  provide  direct  access  to  non- 
market  participant  broker  dealers  and 
national  securities  exchange  members 
that  seek  such  access  and  allow  for 
indirect  access  to  those  individuals  and 
firms  through  the  market  participant's 
customer  broker-dealers. 

Finally,  as  discussed  above,  NASD  is 
proposing  in  the  rule  a  technological 
performance  standard  that  will  require 
market  participants  to  have  the 
capability  to  respond  to  an  order — i.e. 
accept  or  decline  it — within  two 
seconds  of  receipt.  Additionally,  market 
participants  will  be  required  to  have  in 
place  a  system  that  can  accomplish  a 
turnaround  in  an  order  received  from 
another  market  participant  in  three  or 
fewer  seconds,  measured  from  the  time 
an  order  is  released  by  a  market 
participant  until  the  time  an  execution 
report  is  received  by  that  market 
participant  that  placed  the  order. 

NASD  further  is  proposing  to  suspend 
from  quoting  any  market  participant 
that  experiences  three  unexcused 
system  outages  within  a  period  of  five 
business  days.  The  proposed 
amendment  includes  provisions  that 
define  an  excused  system  outage,  grant 
NASD  authority  to  review  system 
outages  to  determine  whether  they 
should  be  excused,  and  procedures  for 
a  market  participant  to  obtain  such  a 
review  and  to  appeal  an  adverse 
determination. 

4300.  Quote  and  Order  Access 
Requirements 

(a)  To  ensure  that  NASD  Market 
Participants  comply  with  their  quote 
and  order  access  obligations  as  defined 
below,  for  each  security  in  which  they 
elect  to  display  a  bid  and  offer  (for 
Registered  Market  Makers),  or  a  bid  or 
offer  (for  Registered  ECNs),  in  the 
Alternative  Display  Facility.  NASD 
Market  Participants  must: 

(1)  Provide  other  NASD  Market 
Participants  direct  electronic  access,  as 
defined  below;  and 
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(2)  Provide  NASD  member  broker- 
dealers  that  are  not  NASD  Market 
Participants  and  members  of  a  national 
securities  exchange  direct  electronic 
access,  if  requested,  [or]  and  allow  for 
indirect  electronic  access,  as  defined 
below.  [Indirect  electronic  access  must 
be  readily  available  to  broker-dealers 
seeking  access,  otherwise  the  NASD 
Market  Participant  must  provide  direct 
electronic  access.]  In  any  event,  an 
NASD  Market  Participant  is  prohibited 
from  (A)  in  any  way  directly  or 
indirectly  influencing  or  prescribing  the 
prices  that  their  customer  broker-dealer 
may  choose  to  impose  for  providing 
indirect  access;  and  (B)  precluding  or 
discouraging  indirect  electronic  access, 
including  through  the  imposition  of 
discriminatory  pricing  or  quality  of 
service  with  regard  to  a  broker-dealer 
that  is  providing  indirect  electronic 
access. 

(3)  Market  Participants  shall  share 
equally  the  costs  of  providing  to  each 
other  the  direct  electronic  access 
required  pursuant  to  paragraph  (a)(1), 
UTiless  those  Market  Participants  agree 
upon  another  cost-sharing  arrangement. 

(b)  Subject  to  the  terms  and 
conditions  contained  herein,  all  NASD 
Market  Participants  that  display 
quotations  in  the  NASD  Alternative 
Display  Facility  must  record  each  item 
of  information  described  in  paragraphs 
(b)(1)  and  (2)  of  this  Rule  for  all  orders 
they  receive  from  another  broker-dealer 
'via  direct  or  indirect  electronic  access, 
and  report  this  information  to  the  NASD 
as  specified  below. 

(1)  NASD  Market  Participants  must 
record  the  following  information  for 
every  order  they  receive  from  another 
broker-dealer  via  direct  or  indirect 
electronic  access  during  the  trading  day: 

(A)  Unique  Order  Identifier 

(B)  Order  Entry  Firm  (OEID) 

(C)  Order  Side  (Buy/Sell) 

(D)  Order  Quantity 

(E)  Issue  Identifier 

(F)  Order  Price 

(G)  Order  Negotiable  F/ag(Price 
Modifier  (i.e.  .N)] 

(H)  Time  In  Force  (i.e.  regular  hours, 

entire  day,  othei{  3  minutes,  day, 

etc.]) 
(I)  Order  Date 

(J)  Order  Time  (including  seconds) 
(K)  Minimal  Acceptable  Quantity  (i.e. 

ANY,  all  or  none  (AON),  volume[Cl , 

Ml,  AON,  etc.]) 
(L)  Market  Making  Firm  (MMID) 
(M)  Trade-or-Move  Flag 

The  information  described  in 
paragraphs  (A)  through  ([L]Af)  must  be 
reported  to  the  NASD  within  10  seconds 
of  receipt  of  the  order. 

(2)  In  addition  to  the  information 
previously  provided  pursuant  to 


paragraph  (b)(1).  NASD  Market 
Participants  must  record  the  following 
information,  as  applicable,  for  every 
order  received  via  direct  or  indirect 
access  from  another  broker-dealer  that 
has  been  acted  upon  or  responded  to: 

(A)  Unique  Order  Identifier  (as  provided 
in  paragraph  (b)(1)(A)) 

(B)  Order  Response  (i.e.  E=Execute, 
D=Decline,  X=Cancel,  T=timed  out, 
P=partial,  I=Price  improvement  [etc.]) 

(C)  Oirder  Response  Time  (including 
seconds) 

(D)  [Partial]  Quantity 

(E)  [Counter]  Price 

[(F)  Total  Execution  Quantity) 
[(G)  Execution  Price] 

The  information  described  in 
paragraphs  (A)  through  {E[G])  must  be 
reported  to  the  NASD  within  10  seconds 
of  any  response  to  or  action  taken 
regarding  an  order.  In  the  event  that  a 
member  receives  and  executes  an  order 
within  10  seconds,  the  member  may 
submit  a  single  report  that  contains  the 
information  required  in  (b)(1)  and  (b)(2). 

(3)  through  (7)  No  Change. 

(c)  No  Change. 

(d)  Definitions 

(1)  No  Change. 

(2)  "Direct  electronic  access"  means 
the  ability  to  deliver  an  order  for 
execution  directly  against  an  individual 
NASD  Market  Participant's  best  bid  and 
offer  subject  to  quote  and  order  access 
obligations,  as  defined  herein,  without 
die  need  for  voice  communication,  with 
the  equivalent  speed,  reliability, 
availability,  and  cost  (as  permissible 
under  the  federal  securities  laws,  the 
sales  and  regulations  thereunder,  and 
the  Rules  of  the  Association),  as  are 
made  available  to  the  NASD  Market 
Participant's  own  customer  broker- 
dealers  or  other  active  customers  or 
subscribers. 

(3)  through  (6)  No  Change. 

(e)  Minimum  Performance  Standards 

(1)  Direct  electronic  access  provided 
by  a  Market  Participant  must  allow  the 
Market  Participant  the  technological 
ability  to  respond  to  an  order  in  two 
seconds  or  less.  The  two-second 
standard  shall  be  measured  from  the 
time  an  order  is  received  from  the 
broker-dealer  sending  the  order  to  the 
time  an  execution  report  or  notice  to 
decline  the  order  is  sent  from  the  Market 
Participant  to  the  broker-dealer  that 
sent  the  order.  With  respect  to  orders 
received  from  other  Market  Participants, 
Market  Participants  must  have  in  place 
a  system  that  can  accomplish 
turnaround  of  an  order  in  three  or  fewer 
seconds,  measured  from  the  time  an 
order  is  released  by  a  Market  Participant 
until  the  time  an  execution  report  is 


received  by  the  Market  Participant  that 
placed  the  order.  As  a  precondition  to 
becoming  a  registered  member  of  the 
NASD  Alternative  Display  Facility, 
Market  Participants  must  certify  to  the 
NASD  their  compliance  with  this 
paragraph  based  on  reasonable 
forecasts  of  peak  volume  activity. 

(2)  In  the  event  that  a  Market 
Participant  experiences  three  (3) 
unexcused  system  outages  during  a 
period  of  five  (5)  business  days,  5ie 
Market  Participant  shall  be  suspended 
from  quoting  in  the  NASD  Alternative 
Display  Facility  in  all  issues  for  a  period 
of  twenty  (20)  business  days.  For  the 
purposes  of  this  paragraph,  a  "system 
outage"  shall  mean  an  inability  to  post 
quotations  in  the  NASD  Alternative 
Display  Facility  or  an  inability  to 
respond  to  orders. 

(3)  Officers  of  NASD  or  its 
subsidiaries  designated  by  the  Chief 
Executive  Officer  of  NASD  shall, 
pursuant  to  the  procedures  set  forth  in 
paragraph  (f)  below,  have  the  authority 
to  review  any  system  outage  to 
determine  whether  the  system  outage 
should  be  excused.  An  officer  may  deem 
a  system  outage  excused  upon  proof  by 
the  Market  Participant  that  the  system 
outage  resulted  from  circumstances  not 
within  the  control  of  the  Market 
Participant.  The  burden  shall  rest  with 
the  Market  Participant  to  demonstrate 
that  a  system  outage  should  be  excused. 

(4)  A  Market  Participant  may  contact 
NASD  Alternative  Display  Facility 
Operations  and  request  that  a  system 
outage  be  deemed  excused,  whether  or 
not  the  system  outage  resulted  from 
circumstances  witldn  the  control  of  the 
Market  Participant;  however,  if  NASD 
Alternative  Display  Facility  Operations 
becomes  aware  of  the  system  outage 
prior  to  the  Market  Participant's  request 
for  an  excused  system  outage,  NASD 
Alternative  Display  Facility  Operations 
may,  at  its  own  discretion,  deem  the 
system  outage  to  be  unexcused,  based 
on  the  specific  facts  and  circumstances 
surrounding  the  outage.  In  any  event,  a 
Market  Participant  shall  be  granted  no 
more  than  five  (5)  excused  system 
outages  within  30  calendar  days. 

(f)  Procedures  for  Reviewing  System 
Outages 

(1)  Any  Market  Participant  that  seeks 
to  have  a  system  outage  reviewed 
pursuant  to  paragraph  (e)(3)  hereof 
shall  submit  a  written  request,  via 
facsimile  or  otherwise,  to  NASD 
Alternative  Display  Facility  Operations 
by  close  of  the  business  day  on  which 
the  system  outage  occurs,  or  the 
following  business  day  if  the  system 
outage  occurs  outside  of  normal  market 
hours. 
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(2)  A  Market  Participant  that  seeks 

,  wiew  of  a  system  outage  shall  supply 
any  supporting  information  for  a 
determination  under  paragraph  (e)(3)  to 
the  NASD  staff  by  the  close  of  business 
on  the  day  following  the  system  outage. 

(3)  A  Market  Participant  that  seeks 
review  of  a  system  outage  shall  supply 
the  NASD  staff  with  any  information 
requested  to  make  a  determination 
pursuant  to  paragraph  (e)(3). 

(4)  An  officer  snail,  in  accordance 
with  paragraph  (e)(3),  make  a 
determination  whether  a  system  outage 
is  excused  by  the  close  of  business  on 
the  day  following  the  receipt  of 
information  supplied  pursuant  to 
paragraphs  (f)(2)  and  (f)(3). 

(5)  A  Market  Participant  may  appeal 
a  determination  made  under  paragraph 
(e)(3)  to  the  NASD  Alternative  Display 
Facility  Operations  Committee  in 
writing,  via  facsimile  or  otherwise,  by 
the  close  of  business  on  the  day  a 
determination  is  rendered  pursuant  to 
paragraph  (e)(3).  An  appeal  to  the 
Committee  shall  operate  as  a  stay  of  the 
determination  made  pursuant 
paragraph  (e)(3).  Once  a  written  appeal 
has  been  received,  the  Market 
Participant  may  submit  any  additional 
supporting  written  documentation,  via 
facsimile  or  otherwise,  up  until  the  time 
the  appeal  is  considered  by  the 
Committee.  The  Committee  shall  render 
a  determination  by  the  close  of  business 
following  the  day  a  notice  of  appeal  is 
received.  The  Committee's 
determination  shall  be  final  and 
binding. 
***** 

5.  The  ADF  will  permit  registered 
ECNs  to  submit  one-sided  quotes  for 
both  Nasdaq  and  CQS  securities. 
Proposed  Rule  4613(a)  expressly 
requires  ADF  market  makers  in  Nasdaq 
securities  to  maintain  continuous  two- 
sided  quotes.  Since  that  rule  does  not 
reference  ECNs,  by  implication  the  rule 
permits  ECNs  to  submit  one-sided 
quotes  to  the  ADF  in  Nasdaq  securities. 
Rule  6330  governs  obligations  of  CQS 
market  makers.  The  rule  proposal 
maintains  the  historical  use  of  the  term 
"CQS  market  maker"  to  refer  to  either 
a  market  maker  or  ECN  that  quotes  CQS 
securities  in  the  ADF.  To  make  clear 
that  ECNs  also  may  submit  one-sided 
quotes  to  the  ADF  in  CQS  securities, 
NASD  is  amending  Rule  6330  as 
follows: 

6330.  Obligations  of  CQS  Market 
Makers 

(a)  No  Change. 

(b)  A  CQS  market  maker,  excluding 
ECNs  that  are  not  participating  in  ITS, 
must  enter  and  niaintain  two-sided 
quotations  through  the  NASD 


Alternative  Display  Facility.  All  CQS 
market  maker] ']s'  quotations  must  be  at 
least  one  normal  unit  of  trading. 

(c)  through  (e)  No  Change. 
***-•* 

6.  Proposed  Rule  6440(f)(3) 
inadvertently  left  out  paragraph 
6440(f)(3)(D),  which  contains  the 
existing  exception  fit>m  the  prohibitions 
of  Rule  6440(f)  for  the  purchase  or  sale 
of  a  security  for  which  a  member  has 
negotiated  specific  terms  and  conditions 
applicable  to  the  acceptance  of  limit 
orders  for  institutional  accounts  and  for 
certain  large  orders.  NASD  amends  the 
rule  proposal  to  reinsert  the  paragraph 
as  follows: 

(f)(1)  No  change. 

(2)  No  change. 

(3)  The  provisions  of  this  paragraph 
shall  not  apply: 

(A)  To  any  purchase  or  sale  of  any 
eligible  security  in  an  amount  less  than 
the  unit  of  trading  made  by  a  member 
to  offset  odd-lot  orders  for  customers, 

(B)  To  any  purchase  or  sale  of  any 
eligible  security  upon  terms  for  delivery 
other  than  those  specified  in  such 
imexecuted  market  or  limited  price 
order, 

(C)  To  any  unexecuted  order  that  is 
subject  to  a  condition  that  has  not  been 
satisfied. 

(D)  To  any  purchase  or  sale  for  which 
a  member  has  negotiated  specific  terms 
and  conditions  applicable  to  the 
acceptance  of  limit  orders  that  are: 

(i)  For  customer  accounts  that  meet 
the  definition  of  an  "institutional 
accounf  as  that  term  is  defined  in  Rule 
3110(c)(4);  or 

(ii)  For  10,000  shares  or  more,  unless 
such  orders  are  less  than  $100,000  in 
value. 
***** 

7.  The  proposed  Rule  6600  Series 
would  require  members  to  report  and 
compare  through  ACT  trades  effected 
otherwise  than  on  an  exchange  in  OTC 
Equity  Securities,  as  defined  in  the 
proposed  rule.  The  rule  filing  did  not 
make  clear  that  members  must  comply 
with  both  Nasdaq's  trade  reporting  and 
trade  comparison  rules  as  part  of  their 
contractual  agreement  to  use  ACT  for 
those  specified  transactions.  In  addition, 
NASD  is  clarifying  the  scope  of 
securities  that  members  are  required  to 
trade  report  under  the  Rule  6600  Series. 
Specifically,  the  trade  reporting 
obligations  under  these  rules  also  apply 
to  certain  exchange-listed  securities  that 
do  not  otherwise  qualify  for  real-tipie 
trade  reporting.  Accordingly,  NASD  is 
amending  the  proposed  Rule  6600 
Series  to  include  these  securities  within 
the  scope  of  the  trade  reporting 
requirements  as  follows: 


6600.  Reporting  Transactions  in  Over' 
The-CourUer  Equity  [Non-Exchange 
Listed]  Securities 

This  Rule  6600  Series  sets  forth  the 
trade  reporting  requirements  applicable 
to  members'  transactions  in  equity 
securities  effected  otherwise  than  on  an 
exchange  for  which  real-time  trade 
reporting  is  not  otherwise  required 
(hereinafter  referred  to  as  "OTC  Equity 
Securities"  ["non-exchange-listed 
securities"]).  Members  shall  use  the 
Automated  Confirmation  Transaction 
(ACT)  for  trade  reporting  in  OTC  Equity 
Securities  [non-exchange-listed 
securities]. 

Those  members  effecting  transactions 
otherwise  than  on  an  exchange  in  OTC 
Equity  Securities  [non-exchange-listed 
securities]  shall  have  in  place 
contractual  agreements  with  Nasdaq  to 
use  ACT  for  trade  reporting.  Members 
who  use  ACT  for  trade  reporting  or  to 
compare  trades  must  comply  with  the 
applicable  Nasdaq  trade  reporting  or 
trade  comparison  rules.  Members 
should  refer  to  the  Nasdaq  rules  for  the 
specific  rules  that  govern  trade  reporting 
and  comparison  through  ACT,'* 

6610.  Definitions 

(a)  No  change. 

(b)  "Automated  Confirmation 
Transaction  Service"  or  ACT  is  the 
Nasdaq  service  that,  among  other 
things,  accommodates  reporting  and 
dissemination  of  last  sale  reports  in 
[non-exchange-listed  securities]  OTC 
Equity  Securities.  Regarding  those  [non- 
exchange-listed  securities]  OTC  Equity 
Securities  that  are  not  eligible  for 
clearance  and  settlement  through  the 
facilities  of  the  National  Securities 
Clearing  Corporation,  the  ACT 
comparison  function  will  not  be 
available.  However,  ACT  will  support 
the  entry  and  dissemination  of  last  sale 
data  on  such  securities. 

(c)  "Non-Market  Maker"  means  a 
member  of  the  Association  that  is  not  an 
OTC  Market  Maker  with  respect  to  a 
particular  [non-exchange-listed  security] 
OTC  Equity  Security. 

(d)  "Non-exchange-listed  seciuity" 
means  any  equity  security  that  is  not 
traded  on  any  national  securities 
exchange.  The  term  "non-exchange- 
listed  securities"  shall  not  include 
"restricted  securities."  as  defined  by 
SEC  Rule  144(a)(3)  under  the  Securities 
Act  of  1933,  nor  any  securities 
designated  in  the  PORTAL  Market,  the 
Rule  6700  Series. 


,  1^  The  staff  notes  in  the  original  rule  filing,  this 
paragraph  was  not  properly  underlined  to  indicate 
that  the  paragraph  in  its  entirety  represented  new 
proposed  rule  text. 
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(e)  "OTC  Equity  Security"  means  any 
non-exchange-listed  security  and 
certain  exchange-listed  securities  that 
do  not  otherwise  qualify  for  real-time 
trade  reporting. 

[(e)l  (f)  "OTC  Market  Maker"  means  a 
member  of  the  Association  that  holds 
itself  out  as  a  market  maker  by  entering 
proprietary  quotations  or  indications  of 
interest  for  a  particular  (non-exchange- 
listed  security]  OTC  Equity  Security  in 
any  inter-dealer  quotation  system, 
including  any  system  that  the 
Commission  has  qualified  pursuant  to 
Section  17B  of  the  Act.  A  member  is  an 
OTC  Market  Maker  only  in  those  [non- 
exchange-listed  securities]  OTC  Equity 
Securities  in  which  it  displays  market 
making  interest  via  an  inter-dealer 
quotation  system. 

6620.  Transaction  Reporting 

(a)  When  and  How  Transactions  Anp 
Reported 

(1)  OTC  Market  Makers  shall,  within 
90  seconds  after  execution,  transmit 
through  ACT  last  sale  reports  of 
transactions  in  [non-exchange-listed 
securities]  OTC  Equity  Securities 
executed  during  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late. 

(2)  Non-Market  Makers  shall,  within 
90  seconds  after  execution,  transmit 
through  ACT  or  the  Nasdaq  ACT  service 
desk  (if  qualified  pursuant  to  Rule 
7010(i)),  or  if  ACT  is  unavailable  due  to 
system  or  transmission  failure,  by 
telephone  to  the  Nasdaq  Market 
Operations  Department,  last  sale  reports 
of  transactions  in  [non-exchange-listed 
seciirities]  OTC  Equity  Securities 
executed  during  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late. 

(3)  Transaction  Reporting  Outside 
Normal  Market  Hours 

(A)  Last  sale  reports  of  transactions  in 
[Non-exchange-listed  securities)  OTC 
Equity  Securities  executed  between  8 
a.m.  and  9:30  a.m.  Eastern  Time  shall  be 
transmitted  through  ACT  within  90 
seconds  after  execution  and  shall  be 
designated  as  ".T"  trades  to  denote  their 
execution  outside  normal  market  hours. 
Last  sale  reports  of  transactions  in  [non- 
exchange-listed  seciuities]  OTC  Equity 
Securities  executed  between  the  hours 
of  4  p.m.  and  5:15  p.m.  Eastern  Time 
shall  also  be  transmitted  through  the 
NASD  within  90  seconds  after 
execution;  trades  executed  and  reported 
after  4  p.m.  Eastern  Time  shall  be 
designated  as  ".T"  to  denote  their 
execution  outside  normal  market  hours. 


Transactions  not  reported  within  90 
seconds  must  include  the  time  of 
execution  on  the  trade  report. 

(B)  Last  sale  reports  of  transactions  in 
[non-exchange-listed  securities]  OTC 
Equity  Securities  executed  outside  the 
hours  of  8  a.m.  and  5:15  p.m.  Eastern 
Time  shall  be  reported  as  follows: 

(i)  Last  sale  reports  of  transactions  in 
American  Depository  Receipts  (ADRs), 
Canadian  issues,  or  domestic  [non- 
exchange-listed  securities]  OTC  Equity 
Securities  that  are  executed  between 
midnight  and  8  a.m.  Eastern  Time  shall 
be  transmitted  through  ACT  between  8 
a.m.  and  9:30  a.m.  Eastern  Time  on 
trade  date,  be  designated  as  ".T"  trades 
to  denote  their  execution  outside 
normal  market  hours,  and  be 
accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 
trade  date,  the  trade  details  to  be 
reported,  and  the  applicable  procedures 
shall  be  governed,  respectively,  by 
paragraphs  (b),  (c),  and  (d)  below; 

(ii)  Last  sale  reports  of  transactions  in 
ADRs,  Canadian  issues,  or  domestic 
[non-exchange-listed  securities]  OTC 
Equity  Securities  that  are  executed 
between  5:15  p.m.  and  midnight  Eastern 
Time  shall  be  transmitted  through  ACT 
on  the  next  business  day  (T+l>  between 
8  a.m.  and  5:15  p.m.  Eastern  Time,  be 
.designated  "as/of  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 
T+1,  the  trade  details  to  be  reported, 
and  the  applicable  procedures  shall  be 
governed,  respectively,  by  paragraphs 
(b),  (c),  and  (d)  below;  and 

(iii)  Last  sale  reports  of  transactions  in 
foreign  securities  (excluding  ADRs  and 
Canadian  issues)  shall  be  transmitted 
through  ACT  on  T+1  regardless  of  time 
of  execution.  Such  reports  shall  be  made 
between  8  a.m.  and  1:30  p.m.  Eastern 
Time  in  the  same  manner  as  described 
in  subparagraph  (3)(B)(ii)  above. 

(4)  Ail  members  shall  report  as  soon 
as  practicable  to  the  Market  Regulation 
Department  on  Form  T,  last  sale  reports 
of  transactions  in  [non-exchange-listed 
securities]  OTC  Equity  Securities  for 
which  electronic  submission  into  ACT 
is  not  possible  (e.g.,  the  ticker  symbol 
for  the  seciuity  is  no  longer  available  or 
a  market  participant  identifier  is  no 
longer  active).  Transactions  that  can  be 
reported  into  ACT,  whether  on  trade 
date  or  on  a  subsequent  date  on  an  "as 
of  basis  (T+N),  shall  not  be  reported  on 
FormT. 

(5)  and  (6)  No  change. 


(b)  No  Change 

(c)  Information  To  Be  Reported 

Each  last  sale  report  shall  contain  the 
following  information: 

(1)  Symbol  of  the  [non-exchange- 
listed  security]  OTC  Equity  Security, 

(2)  Number  of  shares; 

(3)  Price  of  the  transaction  as  required 
by  paragraph  (d)  below;  and 

(4)  A  symbol  indicating  whether  the 
transaction  is  a  buy,  sell,  or  cross. 

(d)  Procedures  for  Reporting  Price  and 
Volume 

Members  that  are  required  to  report 
pursuant  to  paragraph  (b)  above  shall 
transmit  last  sale  reports  for  all 
purchases  and  sales  in  [non-exchange- 
listed  securities]  OTC  Equity  Securities 
in  the  following  maimer: 

(1)  and  (2)  No  change. 

(3)  (A)  For  principal  transactions, 
except  as  provided  in  subparagraph  (B) 
hereof,  report  each  purchase  and  sale 
transaction  separately  and  report  the 
number  of  shares  and  the  price.  For 
principal  transactions  that  are  executed 
at  a  price  that  includes  a  mark-up,  mark- 
down  or  service  charge,  the  price 
reported  shall  exclude  the  mark-up, 
mark-down  or  service  charge.  Such 
reported  price  shall  be  reasonably 
related  to  the  prevailing  market,  taking 
into  consideration  all  relevant 
circiimstances  including,  but  not 
limited  to,  market  conditions  with 
respect  to  the  [non-exchange-listed 
securities]  OTC  Equity  Security,  the 
number  of  shares  involved  in  the 
transaction,  the  published  bids  and 
offers  with  size  displayed  in  any  inter- 
dealer  quotation  system  at  the  time  of 
the  execution  (including  the  reporting 
firm's  own  quotation),  the  cost  of 
execution  and  the  expenses  involved  in 
clearing  the  transaction. 

(B)  P4o  change. 

(e)  No  Change 

•        *        •        *        * 

8.  NASD  is  proposing  to  require  that 
members  complete  an  additional  field 
on  the  OATS  execution  report 
indicating  where  the  order  was 
reported. 

6954.  Recording  of  Order  Information 

(a)  through  (c)  No  change. 

(d)  Order  Modifications,  Cancellations, 
and  Executions 

Order  information  required  to  be 
recorded  under  this  Rule  when  an  order 
is  modified,  canceled,  or  executed 
includes  the  following. 

(1)  and  (2)  No  change. 

(3)  When  a  Reporting  Member 
executes  an  order,  in  wiiole  or  in  part, 
the  Reporting  Member  shall  record: 
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(A)  The  order  identifier  assigned  to 

Iie  order  by  the  Reporting  Member, 
(B)  The  market  participant  symbol 
ssigned  by  the  Association  to  the 
Reporting  Member, 

(C)  The  date  the  order  was  first 
originated  or  received  by  the  Reporting 
Member, 

(D)  The  Reporting  Member's  number 
assigned  for  purposes  of  identifying 
transaction  data  in  ACT, 

(E)  The  designation  of  the  order  as 
fully  or  partially  executed, 

(F)  The  number  of  shares  to  which  a 
partial  execution  applies  and  the 
number  of  unexecuted  shares 
.remaining, 

I  (G)  The  identification  number  of  the 
terminal  where  the  order  was  executed, 
(and] 

(H)  The  date  and  time  of  execution[.] 
,and 

1 1  (I)  National  securities  exchange  or 
facility  operated  by  a  registered 
securities  association  where  the  trade 
was  reported. 

9,  As  requested  by  the  SEC,  the  NASD 
is  proposing  that  securities  quoted  on 
the  OTC  Bulletin  Board  and/or 
securities  that  are.  in  the  future,  listed 
on  the  Bulletin  Board  Exchange  to  be 
operated  by  the  NASD  or  The  Nasdaq 
Stock  Exchange,  be  subject  to  100% 
initial  and  maintenance  margin, 
irrespective  of  whether  the  security  has 
been  admitted  to  unlisted  trading 
privileges  on  a  national  securities 
exchange. 

lule  2520.  Margin  Requirements 

(a)  through  (e)(8)  No  change. 

(e)(9)  Notwithstanding  the  other 
•jrovisions  of  this  Rule,  any  security  that 
is:  (1)  quoted  on  the  Bulletin  Board 
Service  operated  by  the  NASD  or  The 
Nasdaq  Stock  Exchange;  or  (2)  listed  on 
the  Bulletin  Board  Exchange  operated 
by  the  NASD  or  The  Nasdaq  Stock 
Exchange,  shall  be  subject  to  initial  and 
maintenance  margin  of  100%,  unless 
the  security  is  registered  on  a  national 
securities  exchange  other  than  The 
Nasdaq  Stock  Exchange.  The  provisions 
of  this  rule  shall  apply  irrespective  of 
whether  the  security  has  been  admitted 
to  unlisted  trading  privileges  on  a 

iiational  securities  exchange. 
10.  The  TRACS  system  will  not  allow 
trder  entry  firms  to  submit  trade  reports 
0  TRACS.  Therefore,  TRACS  will  not 
include  batch  type  comparison  and 
aggregate  volume  of  previously 
imcompared  trade  reports.  Accordingly, 
NASD  is  amending  proposed  Rule  6140 
to  delete  a  provision  that  assumed  that 
capability.  Also,  NASD  is  amending  the 
proposed  rule  to  allow  T+N  entries  to  be 
submitted  until  6:30  pm  each  business 
day. 


6140.  TRACS  Processing 

Locked-in  trades  may  be  determined 
through  the  TRACS  trade  comparison 
feature  through  one  of  the  following 
methods: 

(a)  No  Change. 

[(b)  Aggregate  Volume  Match 

A  batch  type  comparison  will  be  run 
at  the  end  of  trade  date  and  will 
aggregate  volume  of  previously  entered 
uncompared  trade  reports  (if  all  other 
matching  fields  agree)  in  order  to  effect 
matching;] 

([c]b)  T+N  Trade  Processing 

T+N  entries  may  be  submitted  until 
[5:15]6;30  p.m.  each  business  day.  At 
the  end  of  daily  matching,  all  declined 
trade  entries  will  be  purged  from  the 
TRACS  system.  TRACS  will  not  purge 
any  open  trade  (i.e.  unmatched  or 
unaccepted)  at  the  end  of  its  entry  day, 
but  will  carry-over  such  trades  to  the 
next  business  day  for  continued 
comparison  and  reconciliation.  TRACS 
will  automatically  lock  in  and  submit  to 
NSCC  as  such  any  carried-over  T  to 
T+21  (calendar  day)  trade  if  it  remains 
open  as  of  2:30  p.m.  on  the  next 
business  day.  TRACS  will  not 
automatically  lock  in  T+22  (calendar 
day)  or  older  open  "as-of '  trades  that 
were  carried-over  from  the  previous 
business  day;  these  trades  will  be 
purged  by  TRACS  at  the  end  of  the 
carry-over  day  if  such  trades  remain 
open.  Members  may  re-submit  these 
T+22  or  older  "as-of  trades  into  TRACS 
on  the  next  business  day  for  continued 
comparison  and  reconciliation  for  up  to 
one  calendar  year. 
***** 

11.  As  discussed  above,  NASD  is 
proposing  to  amend  the  rule  filing  to 
eliminate  the  requirement  that  members 
participating  in  ITS  expose  their  orders 
within  the  ADF  for  an  additional  30 
seconds  before  routing  them  as 
outbound  ITS  commitments. 

6561.  Obligation  Before  Issuing 
External  ITS  Commitments 

Before  formatting  any  order,  bid  or 
offer  into  an  ITS  commitment  to  trade 
and  issuing  such  a  commitment  to 
another  ITS  participant  market,  a 
member  registered  as  an  ITS  Market 
Maker  in  an  ITS  Security  shall  first 
exhaust  all  interest  at  or  better  than 
such  order,  bid  or  offer  which  is 
resident  in  the  ADF[,  and  then  expose 
for  thirty  seconds  any  remaining 
balance  to  all  ADF  Participants,  whether 
or  not  registered  in  the  ITS  Security 
involved]. 

12.  NASD  is  amending  Rule  3220  to 
clarify  that  its  provisions  apply  only  to 


securities  traded  otherwise  than  on  an 
exchange.  For  securities  traded  on  a 
national  securities  exchange,  members 
must  follow  the  rules  of  that  exchange 
regarding  adjustment  of  quotes  and 
orders.  Also,  the  eimendment  deletes  the 
provision  of  the  rule  that  relates  to  the 
conversion  to  decimalization,  which  is 
now  obsolete. 

3220.  Adjustment  of  Open  Orders 

A  member  shall  adjust  the  price  and/ 
or  size  of  open  orders  for  securities 
traded  otherwise  than  on  an  exchange 
in  response  to  issuer  corporate  actions 
as  follows: 

(a)  through  (e)  No  change. 

[(f)  Mandatory  Open  Order 
Conversion  for  Securities  Commencing 
Decimal  Pricing] 

[All  open  orders  in  Nasdaq  securities 
priced  in  fractions  remaining  in  a  firm's 
internal  system  on  the  evening  prior  to, 
or  received  thereafter  and  prior  to,  the 
security's  commencing  decimal  pricing 
pursuant  to  the  Decimals 
Implementation  Plan  for  the  Equities 
and  Options  Markets  shall  be  converted, 
no  later  than  midnight  on  that  evening 
prior  to  their  first  day  of  decimal 
pricing,  as  follows:) 

[(1)  Prior  to  the  conversion,  member 
firms  should  notify  their  customers  and 
inform  them  of  the  change  to  their  open 
ftactional  order(s)  as  a  result  of  the 
conversion  to  decimal  pricing. 
Customers  should  be  afforded  the 
opportunity  to  take  action  if  they  do  not 
wish  to  participate  in  the  conversion. 
Customers  not  wishing  to  participate  in 
the  mandatory  conversion  should  be 
allowed  the  opportunity  to  cancel  their 
open  order(s)  prior  to  the  evening  of  the 
conversion.) 

[(2)  No  later  than  midnight  on  the 
evening  prior  to  a  security's  first  day  of 
decimal  pricing,  all  open  orders  priced 
in  fractions  that  have  not  been  canceled, 
including  those  with  price  qualifiers 
such  as  DNR  and  DNI,  shall  be 
converted  as  follows:) 

[•  The  fractional  price  of  all  open  Buy 
Orders  (GTC,  GTX,  Buy  Stop  and  Buy 
Stop  Limits)  will  be  converted  to  their 
decimal  equivalent  and  then  "rounded 
down"  to  the  nearest  $0.01.) 

[■  The  fractional  price  of  all  open  Sell 
Orders  (GTC,  GTX.  Sell  Stop  and  Sell 
Stop  Limits)  will  be  converted  to  their 
decimal  equivalent  and  then  "roxmded 
up"  to  the  nearest  $0.01.) 

[Example:  Buy  1000  MSFT  88Vi6 
would  convert  to  B  1000  MSFT  88.06 
(Vie  =  0.0625) 

Sell  1000  MSFT  88Vi8  would  convert 
to  S  1000  MSFT  88.07]  [This  rule  is  to 
be  in  effect  only  in  preparation  for  the 
first  day  of  decimal  trading  of  the 
newly-converted  secvuity.  After 
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conversion,  firms  may  accept  orders  of 
any  number  of  spaces  beyond  the 
decimal  point  in  the  newly-converted 
security  and  submit  them,  after 
appropriate  roimding  (See  NASD  Rule 
4613(a)(1)(D)),  to  Nasdaq  for  display.) 
***** 

13.  NASD  is  amending  the  trade 
reporting  rules  in  several  ways.  First, 
the  amendment  makes  explicit  in  Rules 
4633(a)  and  6420(a)  that  a  member  has 
an  obligation  to  report  trades  to  the 
NASD  whenever  they  are  not  reporting 
a  trade  to  a  national  securities  exchange 
or  another  self-regulatory  organization. 
Second,  the  rule  proposal  requires  a 
three-party  trade  report  when  the 
reporting  party  is  a  registered  ECN,  and 
permits  such  reports  by  market  makers 
that  execute  riskless  principal 
transactions.  The  proposal  was  intended 
to  streamline  the  reporting  process  by 
reducing  from  three  or  two  to  one  the 
number  of  trade  reports  for  most  ECN 
and  riskless  principal  transactions. 
However,  it  has  come  to  the  attention  of 
the  NASD  that  some  ECNs  or  their 
private  service  providers  do  not  have 
the  technological  capability  to  process 
three-party  trade  reports  as  set  forth  in 
the  rule  proposal.  Therefore,  NASD  is 
amending  proposed  rules  4633(f)(1)  and 
6420(e)(1)  to  make  three-party  trade 
reports  optional  for  ECNs  with  trade 
reporting  obligations  and  for  all  riskless 
principal  transactions  by  ECNs  or 
market  makers. 

Finally.  NASD  is  amending  its 
proposed  trade  reporting  rules  for  both 
Nasdaq  and  CQS  securities  to  require 
market  participants  and  other  members 
to  submit  trade  report  addenda  for 
transactions  effected  through  the  ADF 
when  necessary  to  correct  or  add  to 
previous  trade  report  information.  The 
amendment  would  require  that  either 
the  market  maker  ("MMID")  side  or  the 
order  entry  firm  ("OEID")  side  of  a  trade 
submit  an  addendum,  if  necessary, 
within  15  minutes  of  submission  of  the 
original  trade  report. 

4633.  Transactioiis  Reported  by 
Members 

(a)(1)  This  Rule  governs  the  reporting 
of  trades  through  the  NASD's  Trade 
Reporting  and  Comparison  Service 
("TRACS")  in  Nasdaq  securities  effected 
otherwise  than  on  an  exchange. 
Members  must  report  thmugh  TRACS 
trades  in  Nasdaq  securities  effected 
otherwise  than  on  an  exchange 
whenever  they  do  not  report  such 
transactions  to  a  national  securities 
exchange  or  another  self-regulatory 
organization. 

(a)(2)  through  (d)  No  change. 


(e)  Information  To  Be  Reported — Two 
Party  Trade  Reports 

(1)  through  (2)  No  change. 

(3)(A)  In  the  event  that  the  MMID  side 
or  the  OEID  side  determines  that  any 
information  provided  pursuant  to 
subparagraphs  (f)(2)(G)(i).  (I).  (O).  (V). 
or  (W)  is  inaccurate  or  incomplete,  the 
MMID  side  or  OEID  side,  as  applicable, 
must  submit  a  trade  report  addendum 
within  fifteen  (15)  minutes  of  the 
submission  of  the  original  trade  report 
to  correct  or  provide  some  or  all  of  the 
following  information: 

(i)  Short  sale  indicator: 

(U)  Volume  related  to  short  sale 
indicator  change; 

(Hi)  Capacity  Indicator: 

(iv)  Volume  related  to  capacity 
change:  or 

(v)  Branch  Sequence  Number 

(B)  The  trade  report  addendum 
feature  of  TRACS  may  also  be  sued  by 
members  to  add  or  modify  the  User 
Assigned  Reference  Number. 

(C)  Each  trade  report  addendum  must 
contain  the  following  information: 

(i)  Reference  number  for  the  original 
trade  report  that  is  being  amended  or 
modified; 

(ii)  OEID  side  or  MMID  side  flag;  and 

(Hi)  MPID. 

(f)  Information  To  Be  Reported— Three 
Party  Trade  Reports 

(1)  A  three  party  trade  report  is  a 
single  last  sale  trade  report  that  denotes 
one  Reporting  Member  and  two  contra 
parties.  The  Reporting  Member  is 
denoted  as  the  MMID  side  of  the  trade 
report  and  the  two  non-reporting  sides 
are  denoted  as  the  OEID  side  of  the 
trade  report.  In  a  three  party  report,  the 
Reporting  Member  is  the  buyer  to  one 
OEID  and  the  seller  to  the  other  OEID. 
Registered  ECNs  (shall  only)  may 
submit  three  party  trade  reports. 
Riskless  principal  trades  also  may  be 
submitted  by  reporting  members  as 
three  party  trade  reports. 

(2)  No  change. 

(3)(A)  In  the  event  that  the  MMID  side 
or  the  OEID  side  determines  that  any 
information  provided  pursuant  to 
subparagraphs  (f)(2)(G)(i).  (I),  (O).  (V), 
or  (W)  is  inaccurate  or  incomplete,  the 
MMID  side  or  OEID  side,  us  applicable, 
must  submit  a  trade  report  addendum 
within  fifteen  (15)  minutes  of  the 
submission  of  the  original  trade  report 
to  correct  or  provide  some  or  all  of  the 
following  information: 

(i)  Short  sale  indicator; 

(ii)  Volume  related  to  short  sale 
indicator  change; 

(Hi)  Capacity  Indicator; 

(iv)  Volume  related  to  capacity 
change;  or 


(v)  Branch  Sequence  Number 

(B)  The  trade  report  addendum 
feature  of  TRACS  may  also  be  used  by 
members  to  add  or  modify  the  User 
Assigned  Reference  Number. 

(C)  Each  trade  report  addendum  must 
contain  the  following  information: 

(i)  Reference  number  for  the  original 
trade  report  that  is  being  amended  or 
modified; 

(ii)  OEID  side  or  MMID  side  flag;  and 

(Hi)  MPID. 


6420.  Transactioii  Reporting 

(a)(1)  This  Rule  governs  the  reporting 
of  trades  in  eligible  seciirities  through 
the  NASD's  Trade  Reporting  and 
Comparison  Service  ("TRACS"). 
Members  must  report  through  TRACS 
trades  in  eligible  securities  effected 
otherwise  than  on  an  exchange 
whenever  they  do  not  report  such 
transactions  to  a  national  securities 
exchange  or  another  self-regulatory 
organization. 

(a)(2)  through  (c)  No  change. 

(d)  Information  To  Be  Reported— Two 
Party  Trade  Reports 

(1)  through  (2)  No  change. 

(3)(A)  In  the  event  that  the  MMID  side 
or  the  OEID  side  determines  that  any 
information  provided  pursuant  to 
subparagraphs  (d)(2)(D).  (E).  (F).  (G).  or 
(H)(i)  is  inaccurate  or  incomplete,  the 
MMID  side  or  OEID  side,  as  applicable, 
must  submit  a  trade  report  addendum 
within  fifteen  (15)  minutes  of  the 
submission  of  the  original  trade  report 
to  correct  or  provide  some  or  all  of  the 
following  information: 

(i)  Short  sale  indicator; 

(ii)  Volume  related  to  short  sale 
indicator  change; 

(Hi)  Capacity  Indicator; 

(iv)  Volume  related  to  capacity 
change;  or 

(v)  Branch  Sequence  Number 

(B)  The  trade  report  addendum 
feature  of  TRACS  may  also  be  used  by 
members  to  add  or  modify  the  User 
Assigned  Reference  Number. 

(C)  Each  trade  report  addendum  must 
contain  the  following  information: 

(i)  Reference  number  for  the  original 
trade  report  that  is  being  amended  or 
modified; 

(ii)  OEID  side  or  MMID  side  flag;  and 

(Hi)  MPID. 

(e)  Information  To  Be  Reported — Tiiree 
Party  Trade  Reports 

(1)  A  three  party  trade  report  is  a 
single  last  sale  trade  report  that  denotes 
one  Reporting  Member  and  two  contra 
parties.  The  Reporting  Member  is 
denoted  as  the  MMID  side  of  the  trade 
report  and  the  two  non-reporting  sides 
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ire  denoted  as  the  OEID  side  of  the 
trade  report.  In  a  three  party  report,  the 
Reporting  Member  is  the  buyer  to  one 
OEID  and  the  seller  to  the  other  OEID. 
Registered  ECNs  [shall  only]  may 
submit  three  party  trade  reports. 
Riskless  principal  trades  also  may  be 
submitted  by  reporting  members  as 
three  party  trade  reports. 

, ,   (2)  No  change. 

I !  (3)(A)  In  the  event  that  the  MMID  side 
or  the  OEID  side  determines  that  any 
information  provided  pursuant  to 
subparagraphs  (e)(2)(G)(i).  (I),  (O).  (V). 
or  (W)  is  inaccurate  or  incomplete,  the 
MMID  side  or  OEID  side,  as  applicable, 
must  submit  a  trade  report  addendum 
within  fifteen  (15)  minutes  of  the 
submission  of  the  original  trade  report 
to  correct  or  provide  some  or  all  of  the 
following  information: 

(i)  Short  sale  indicator; 
(ii)  Volume  related  to  short  sale 
^dicator  change: 

(Hi)  Capacity  Indicator; 

(iv)  Volume  related  to  capacity 
^hange;  or 

(v)  Branch  Sequence  Number 

(B)  The  trade  report  addendum 
feature  of  TRACS  may  also  be  used  by 
members  to  add  or  modify  the  User 
Assigned  Reference  Number. 

(C)  Each  trade  report  addendum  must 
^ontain  the  following  information: 

(i)  Reference  number  for  the  original 
I  rnde  report  that  is  being  amended  or 
1  modified; 

(ii)  OEID  side  or  MMID  side  flag;  and 

(Hi)  MPID. 

*        *        *        * 

14.  NASD  is  amending  the  proposed 
^de  halting  rules  to  make  several 
clarifications.  First,  proposed  Rule 
5200(a)(3)  is  being  amended  to  clarify 
that  the  NASD  must  halt  trading,  i.e. 
close  the  ADF,  in  the  event  the  ADF  is 
unable  to  transmit  real-time  quotation  or 
trade  reporting  information  to  the 
applicable  SIP,  but  that  other  over-the- 
counter  trading  may  continue.  Second, 
the  proposal  is  being  amended  to  add 
IM-5  200-1,  which  states  that  a  hah  in 
all  over-the-counter  trading  will  be 
imposed  when  trading  is  halted  due  to 
the  imposition  of  a  market-wide  circuit 
breaker  by  a  primary  exchange.  Third, 
proposed  Rule  5200(a)  is  being  amended 
to  clarify  that  ITS/ ADF  market  makers 
have  discretion  whether  to  follow  an 
operational  halt  that  is  imposed  by  a 
primary  exchange  due  to  order 
imbalance  or  influx,  but  that  those    ' 
market  makers  may  continue  to  trade  if 
they  wish  to  participate  in  the  pre- 
opening. 


5200.  Trading  Halts 

(a)  Authority  To  Initiate  Halts  in 
Trading  Otherwise  Than  on  an 
Exchange 

NASD,  pursuant  to  the  procedures  set 
forth  in  paragraph{b): 
(1)  through  (2)  No  change. 

(3)  shall  dose  [halt  all  trading  (a) 
through]  the  NASD  Alternative  Display 
Facility  to  quotation  activity  whenever 
the  NASD  Alternative  Display  Facility  is 
unable  to  transmit  real-time  quotation  or 
trade  reporting  information  to  the 
applicable  Securities  Information 
Processor. [, or  (b)  whenever  a  market- 
wide  trading  halt  is  in  effect  imder 
circuit  breaker  rules  of  a  primary 
exchange.] 

(4)  may,  in  its  discretion,  halt  all 
trading  by  ITS  Market  Makers 
participating  in  the  ADF  [otherwise  than 
on  an  exchange]  in  a  security  listed  on 

a  national  securities  exchange  when  (i) 
a  national  securities  exchange  imposes 
a  trading  halt  in  an  ITS  [sJSecurity 
because  of  an  order  imbalance  or  influx 
("operational  trading  halt"),  or  (ii)  when 
the  security  is  a  derivative  or 
component  of  an  ITS  [s]Security  listed 
on  a  national  securities  exchange  and  a 
national  securities  exchange  imposes  an 
operational  trading  halt  in  that  security. 
ITS  Market  Makers  may  commence 
quotations  and  trading  at  any  time 
following  initiation  of  operational 
trading  halts,  without  regard  to 
procedures  for  resuming  trading  set 
forth  in  paragraph  (b).[ln  the  event  that 
the  NASD,  in  its  discretion,  chooses  not 
to  halt  trading  otherwise  than  on  an 
exchange  in  a  security  when  the 
conditions  of  this  paragraph  exist, 
NASD  members  may  continue  to 
conduct  trading  in  such  security  during 
the  period  of  any  such  halt  and  shall 
continue  to  report  all  last  sale  prices 
reflecting  transactions  in  such  security.) 

Members  shall  promptly  notify  NASD 
whenever  they  have  knowledge  of  any 
matter  related  to  a  security  or  the  issuer 
thereof  that  has  not  been  adequately 
disclosed  to  the  public  or  where  they 
have  knowledge  of  a  regulatory  problem 
relating  to  such  security. 

(b)  through  (d)  No  Change. 

IM-5200-1.  Market  Closing  Policy 

Since  1988.  the  NASD  has 
consistently  asserted  that  circuit 
breakers  should  only  be  used  in 
response  to  extraordinary  price 
movement.  The  NASD's  strong 
preference  is  that  markets  remain  open 
wherever  possible  and,  most 
importantly,  remain  open  at  the  end  of 
the  day. 

The  NASD  recognizes,  however,  the 
risks  imposed  on  any  single  market  that 


remains  open  while  ail  other  U.S. 
markets  have  halted  trading  in  response 
to  extraordinary  price  movements. 
Therefore,  the  NASD  Board  of 
Governors  has  determined  to  halt,  upon 
SEC  request,  all  domestic  trading  in  all 
equity  and  equity-related  securities 
trading  in  the  over-the-counter  market 
should  other  major  securities  markets 
initiate  market-wide  trading  halts  in 
response  to  extraordinary  market 
conditions. 

This  determination  reflects  the 
NASD's  long-time  policy  of  cooperation 
vrith  the  Commission  and  other  market 
participants  on  issues  relating  to  trading 
halts  and  represents  the  Association's 
continued  commitment  to  the 
establishment  of  circuit  breaker 
standards  that  both  keep  markets  open 
longer  during  periods  of  market  stress 
and  that  are  also  more  reflective  of 
market  activity  as  a  whole. 

Towards  that  end,  the  NASD  believes 
that  additional  future  changes  to  circuit 
breakers  are  warranted.  In  particular, 
the  NASD  is  concerned  that  the  Dow 
Jones  Industrial  Average,  despite  recent 
improvements  including  the  addition  of 
a  small  number  of  Nasdaq  stocks 
remains  an  inappropriately  narrow 
indicator  of  market  price  declines.  As 
an  alternative,  the  NASD  believes  that 
the  Commission  should  consider 
replacing  the  DJIA  with  the  larger  and 
more  diverse  Standard  and  Poor's  500 
Index  as  the  measure  that  best  reflects 
overall  market  activity  for  circuit 
breaker  purposes.  The  NASD  hopes  to 
revisit  this  issue  with  the  Commission  in 
the  future. 

This  Market  Closing  Policy  shall 
remain  in  effect  until  April  30,  2003, 
unless  otherwise  modified,  or  extended 
prior  thereto,  by  the  NASD  Board  of 
Governors. 
***** 

15.  NASD  is  amending  existing  Rule 
1032(f),  Limited  Representative — Equity 
Trader,  to  reflect  that  the  rule  will  apply 
to  transactions  effected  on  the  Nasdaq 
Stock'fixchange  once  Nasdaq  becomes  a 
registered  exchange. 

1032.  Categories  of  Representative  • 
Registration 

(a)  through  (e)  No  change. 

(f)  Limited  Representative — Equity 
Trader 

(1)  Each  person  associated  with  a 
member  who  is  included  within  the 
definition  of  a  representative  as  defined 
in  Rule  1031  must  register  with  the 
Association  as  a  Limited 
Representative — Equity  Trader  if,  with 
respect  to  transactions  in  equity, 
preferred  or  convertible  debt  securities 
effected  on  the  Nasdaq  Stock  Exchange 
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or  otherwise  than  on  a  securities 
exchange,  such  person  is  engaged  in 
proprietary  trading,  the  execution  of 
transactions  on  an  agency  basis,  or  the 
direct  supervision  of  such  activities, 
other  than  any  person  associated  with  a 
member  whose  trading  activitif^s  are 
conducted  principally  on  behalf  of  an 
investment  company  that  is  registered 
with  the  Commission  pursuant  to  the 
Investment  Company  Act  of  1940  and 
that  controls,  is  controlled  by  or  is 
imder  common  control,  with  the 
member. 

(2)  No  change. 
***** 

16.  NASD  is  amending  proposed  Rule 
5100  to  clarify  that  it  applies  to  short 
sales  by  non-member  broker-dealers. 

5100.  Short  Sale  Rule 

(a)  No  member  shall  effect  a  short  sale 
in  a  Nasdaq  National  Market  Security 
(as  that  term  is  defined  in  Rule  4200) 
otherwise  than  on  an  exchange  for  the 
accoimt  of  a  customer  or  for  its  own 
account  in  a  Nasdaq  National  Market 
security  at  or  below  the  current  national 
best  (inside)  bid  when  the  current 
national  best  (inside)  bid  is  below  the 
preceding  national  best  (inside)  bid  in 
the  security.  For  purposes  of  this  rule, 
the  term  "customef  includes  a  non- 
member  broker/ dealer. 

17.  NASD  is  amending  the  definition 
of  "Nasdaq  security"  in  proposed  Rule 
4200(a)(8)  to  make  clear  that  it  covers  all 
tiers  of  seciirities  listed  by  Nasdaq. 

4200.  Definitions 

(a)(l]  through  (7)  No  change. 

(8)  "Nasdaq  security"  means  a 
security  that  is  listed  on  [thejNasdaq 
[Stock  Exchange]. 

(9)  through  (17)  No  change. 

(b)  No  change. 

18.  NASD  is  amending  the  definitions 
section  of  the  TRACS  Trade  Comparison 
Service  rule  to  delete  references  to 
reporting  trades  in  non-exchange-listed 
securities  through  TRACS.  Pxirsuant  to 
proposed  Rule  6600,  those  transactions 
must  be  reported  through  Nasdaq*s 
Automated  Confirmation  Transaction 
service. 

6100.  TRACS  Trade  Comparison 
Service 

6110.  Definitions 

(a)  through  (g)  No  change. 


(h)  The  term  "Reportable  TRACS 
Transaction"  shedl  mean  those 
transactions  in  a  TRACS  eligible 
secmity  that  are  required  to  be 
submitted  to  NASD  pursuant  to  the  Rule 
4630  andl,]  6400  [and  6620]  Series.  The 
term  shall  also  include  transactions  in 
TRACS  eligible  securities  that  are  for 
less  than  one  round  lot,  and  those 
transactions  that  are  to  be  compared  and 
locked-in  for  settlement. 

(i)  through  (k)  No  change. 

(1)  The  term  "TRACS  Eligible 
Security"  shall  mean  all  Nasdaq 
securities,  all  Consolidated  Quotation 
Service  (CQS)  securities  traded  pursuant 
to  imlisted  trading  privileges,  [all  non- 
exchange-listed  securities  as  defined  in 
the  Rule  6600  Series]  and  all  Direct 
Participation  Programs  as  defined  in  the 
Rule  6900  [s]  Series. 


2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act,i5  which  requires  a 
national  securities  association  to  have 
rules  that  prevent  fraudulent  and 
manipulative  acts,  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  among 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  and 
facilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi'ee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that 
Amendment  No.  2  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  not  solicited  or 
received. 


« 15  U.S.C.  78o-3(b)(6). 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  the  amendment  is 
consistent  with  the  Act. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi^om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-2001-90  and  should  be 
submitted  by  June  28,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 1^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-14009  Filed  6-6-02;  8:45  am] 

BILUNG  CODE  a010-01-P 
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June  7,  2002 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 
[Program  AnnouncenMnt  No.  2002-15] 

Research  and  Studies  Related  to 
Social  Services  Provided  by  Faith- 
Based  and  Community-Based 
Organizations 

agency:  The  Office  of  Community 
Services  (OCS),  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services. 
ACTION:  Announcement  of  the  request 
for  applications  and  the  availability  of 
funds  for  research  and  studies  related  to 
social  services  provided  by  faith-based 
and  community-based  organizations. 

summary:  The  Administration  for 
Children  and  Families  (ACF)  announces 
that  competing  applications  are  being 
accepted  for  grant  funding  to  stimulate 
research  and  support  a  range  of  studies 
and  analyses  to  examine  the  role  and 
promising  and  "best  practices"  of  faith- 
and  community-based  organizations 
providing  services  in  targeted  study 
areas.  The  priority  study  areas  are: 
Homelessness,  himger,  at-risk  children 
and  youth,  transition  from  welfare  to 
work,  or  intensive  rehabilitation 
services  for  those  most  in  need  such  as 
addicts  and  prisoners. 
DATES:  The  closing  date  for  submitting 
applications  under  this  announcement 
is  July  22,  2002.  Mailed  applications 
received  after  the  closing  date  will  be 
classified  as  late.  See  Part  IV  of  this 
annoimcement  for  more  information  on 
submitting  applications. 

In  order  to  aetermine  the  number  of 
expert  reviewers  that  will  be  necessary, 
if  you  plan  to  submit  an  application, 
you  are  requested  to  mail  or  fax  written 
notification  of  your  intentions  at  least 
30  calendar  days  prior  to  the  submission 
deadline  date.  Send  the  notification 
with  the  name,  address,  telephone  and 
fax  niunbers,  and  e-mail  address  of  the 
project  director  and  the  name  of  the 
applicant  organization  to:  OCS 
Operations  Center,  1815  North  Fort 
Myer  Drive,  Suite  300,  Arlington, 
Virginia  22202  or  fax  to  (703)  248-8765 
or  email  to  OCS@Icgnet.com.  Label  all 
submissions  as  follows:  Intent  to  Apply 
for  Research  Under  the  Compassion 
Capital  Fund. 

ADDRESSES:  Mailed  applications  should 
be  sent  to:  OCS  Operations  Center,  1815 
North  Fort  Myer  Drive,  Suite  300, 
Arlington,  Virginia  22202,  and  labeled 
as  follows:  "Application  for  Research 
Under  the  Compassion  Capital  Fund." 

Hand  delivered,  courier  or  overnight 
delivery  applications  are  accepted 


during  the  normal  working  hours  of  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday  (excluding  Federal  holidays),  on 
or  prior  to  the  established  closing  date. 
All  packages  should  be  clearly  labeled 
as  follows:  Application  for  Research 
Underthe  Compassion  Capital  Fund. 
The  address  for  these  applications  is: 
OCS  Operations  Center.  1815  North  Fort 
Myer  Ehive,  Suite  300;  Arlington, 
Virginia  22202,  telephone:  1-800-281- 
9519. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Any  corrections  to  this 
announcement  will  be  published  in  the 
Federal  Register  as  well  as  published  on 
the  ACF  World  Wide  Web  Pages.  The 
Web  Site  is:  http://www.acf.dhhs.gov/ 
programs/ opre/frpa  .htm. 

/Qthough  reasonable  efforts  are  taken 
to  assure  that  the  files  on  the  ACF 
World  Wide  Web  Pages  containing 
electronic  copies  of  this  Program 
Aimouncement  are  accurate  and 
complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete. 

FOR  FURTHER  INFORMATION  CONTACT  : 
LCG  OCS  Operations  Center,  1-800- 
281-9519;  email:  OCS@lcgnet.com. 

Required  application  forms  are 
available  at:  http://www.acf.dhhs.gov/ 
programs/ofs/forms.htm. 
SUPPLEMENTARY  INFORMATION:  This 
program  aimouncement  consists  of  four 
parts.  Part  I:  Backgroimd  and  Program 
Purpose — backgroimd,  legislative 
authority,  project  purpose,  funding 
availability  and  instruments,  project  and 
budget  periods.  Part  11:  Project  and 
Applicant  Eligibility — eligible 
applicants.  Part  III:  The  Review 
Process — intergovernmental  review, 
initial  ACF  screening,  general 
instructions  for  the  Uniform  Project 
Description,  competitive  review  and 
evaluation  criteria,  and  the  review 
process.  Part  IV:  The  Application 
Process — required  forms,  application 
limits,  checklist  for  a  complete 
application,  closing  date  for  receipt  of 
applications,  and  Paperwork  Reduction 
Act. 

Part  I.  Background  and  Program 
Purpose 

A.  Background 

Faith-  and  community-based 
organizations  play  a  major  role  in  aiding 
and  supporting  individuals,  families, 
and  communities  in  need.  Often,  these 
organizations  have  a  long  history  of 
service  in  their  conmiunities,  are  well 
known  and  trusted  by  local  residents. 


and  have  a  stake  in  the  commimities 
they  serve.  In  recognition  of  the  unique 
contribution  that  these  organizations 
can  make  in  meeting  an  array  of  special 
needs  within  their  commimities,  diere 
have  been  important  new  steps  taken  to 
assist  faith-  and  community-based 
organizations  to  further  develop  their 
capacity  and  capabilities  for  delivering 
services  and  assistance  to  individuals, 
femilies  and  communities  in  need.  In 
federal  fiscal  year  2002 ,  in  an  effort  to 
broaden  Federal  efforts  to  work  with 
faith-based  and  community-based 
organizations,  the  Congress 
appropriated  funds  for  the  Compassion 
Capital  Fimd  to  provide  technical 
assistance  to  faith-based  and 
community-based  organizations  to 
address  an  array  of  issues  to  help  them 
bmld  their  capacity  and  expand  and 
replicate  model  programs.  The  funds  are 
also  to  be  used  to  support  research  on 
the  "best  practices"  of  faith-  and    . 
community-based  organizations.  This 
announcement  is  one  part  of  the  strategy 
within  the  Compassion  Capital  Fund 
and  it  will  support  research  regarding 
the  roles  and  promising  approaches, 
"best  practices,"  and  model  programs 
operated  by  faith-  and  commimity-based 
organizations  in  five  target  areas: 
homelessness,  hunger,  at-risk  children, 
transition  from  welfare  to  work,  and 
intensive  rehabilitation  services  for 
those  most  in  need  such  as  addicts  and 
prisoners. 

B.  Legislative  Authority 

This  announcement  is  authorized  by 
Section  1110  of  the  Social  Security  Act 
(42  U.S.C.  1310).  (Catalog  of  Federal 
Domestic  Assistance  93.647)  and  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
2002,  Public  Law  107-116.  Title  U 
(2002). 

C.  Project  Purpose 

The  primary  purpose  of  this 
announcement  is  to  build  knowledge 
regarding  the  roles  and  promising 
approaches  by  diverse  types  of  faith- 
and  commimity-based  organizations  to 
provide  services  within  five  priority 
areas:  homelessness,  hunger,  at-risk 
children,  the  transition  fi^m  welfare  to 
work,  and  intensive  services  for  those 
most  in  need  such  as  addicts  and 
prisoners.  Approved  studies  must 
utilize  sound  analytical  methods  to 
address  important  research  questions 
related  to  the  priority  study  areas. 
Applications  for  research  related  to 
study  areas  not  included  in  this 
annoimcement  may  be  considered  by 
ACF  but  will  not  be  given  priority. 
Given  the  important  contribution  that 
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tiew  research  can  make  in  the  study 
areas  and  the  need  for  information,  ACF 
is  supporting  short-term  research  and 
data  analysis  projects  that  are  designed 
to  be  completed  within  12-17  months. 

D.  Funding  Availability  and  Instruments 

ACF  will  issue  the  Financial 
Assistance  Awards  under  this 
announcement  as  grants.  Approximately 
$1  million  is  expected  to  be  available 
from  ACF  in  funds  appropriated  for 
fiscal  year  2002.  We  estimate  that  this 
level  of  funding  will  support  between  5 
and  8  awards  with  total  budgets 
(including  indirect  costs)  ranging  from 
$125,000  to  about  $250,000  for  short- 
term  projects.  These  figures  are 
provided  as  guidance  and  do  not 
constitute  minimum  or  maximum 
limits. 

No  Federal  funds  received  as  a  result 
of  this  announcement  can  be  used  to 
purchase  computer  equipment  and  no 
funds  may  be  paid  as  profit  to  grantees 
or  sub-grantees  (i.e.,  any  amoimt  in 
excess  of  allowable  direct  and  indirect 
costs  of  the  recipient  (45  CFR  74.81)). 
Further,  funds  may  not  be  used  to 
support  the  provision  of  services.  The 
funding  is  intended  to  sponsor  research 
and  analytic  work. 

Grantees  should  provide  at  least  five 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  the  cost  share 
through  cash  contributions.  As  an 
example  of  cost  sharing,  a  project 
requesting  $200,000  in  Federal  funds 
would  include  a  cost  share  of  at  least 
$10,526  (because  $200,000  is  95%  of 
$210,526). 

B.  Project  and  Budget  Periods 

This  announcement  is  inviting 
applications  for  short-term  projects  with 
project  and  budget  periods  up  to  17 
months. 

Part  n.  Project  and  Applicant  Eligibility 

.Eligible  Applicants 

!  I  Pursuant  to  section  1110  of  the  Social 
Security  Act,  any  public  organization, 
including  state  and  local  governments, 
and  private  nonprofit  organizations, 
including  universities  and  other 
institutions  of  higher  education,  as  well 
as  faith-based  organizations,  may  apply. 
Applications  may  also  be  submitted  by 
private  for-profit  organizations. 
However,  no  grant  funds  may  be  paid  as 
profit,  i.e.,  any  amount  in  excess  of 
allowable  direct  and  indirect  costs  of 
the  recipient  (45  CFR  74.81). 


Part  m.  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  states  may  design  their 
own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  proerams. 

As  of  April  8,  2002,  the  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  federally  recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  Executive  Order  12372: 

Alabama;  Alaska;  Arizona;  Colorado; 
Connecticut;  Kansas;  Hawaii;  Idaho; 
Indiana;  Louisiana;  Massachusetts; 
Minnesota;  Montana;  Nebraska;  New 
Jersey;  New  York;  Ohio;  Oklahoma; 
Oregon;  Palau;  Pennsylvania;  South 
Dakota;  Tennessee;  Vermont;  Virginia; 
Wyoming;  and  Washington. 

Although  the  jurisdictions  listed 
above  no  longer  participate  in  the 
process,  grant  applicants  are  still 
eligible  to  apply  for  a  grant  even  if  a 
state,  territory,  commonwealth,  etc.  does 
not  have  a  Single  Point  of  Contact 
(SPOC).  All  remaining  jurisdictions 
participate  in  the  Executive  Order 
process  and  have  established  SPOCs. 
Applicants  from  participating 
jurisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
The  applicant  must  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations.  . 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
state  process  recommendations  that  may 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 


Hiunan  Services,  Administration  for 
Children  and  Families  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
4th  floor  West,  Washington,  DC.  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  participating  State  and 
Territory  is  included  with  the 
application  materials  for  this  program 
announcement.  The  list  can  also  be 
found  on  the  following  web  site:  http:/ 
/www.  whitehouse.gov/omb/grants/ 
spoc.htmi. 

B.  Initial  ACF  Screening: 

Each  application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement 
and  (2)  the  applicant  is  eligible  for 
funding. 

C.  General  Instructions  for  the  Uniform 
Project  Description: 

The  following  ACF  Uniform  Project 
Description  has  been  approved  under 
0MB  Control  Number  0970-0139, 
which  expires  12/31/2003.  This  format 
is  to  be  used  to  submit  an  application 
imder  this  announcement.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Consistent  with  the  Uniform 
Project  Description  format,  the  specific 
criteria  applicable  to  this  program 
follows  in  section  D. 

1.  Objectives  and  Need  for  Assistance: 
Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or 
other  problem(s)  requiring  a  solution. 
The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated;  supporting 
documentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  plaiming  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

2.  Results  or  Benefits  Expected: 
Identify  the  results  and  benefits  to  be 
derived.  For  example,  when  applying 
for  a  grant  to  analyze  the  role  of 
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govenunent  funding  in  the  services 
offered  by  faith-  and  commimity-based 
organizations,  describe  the  ways  in 
which  this  information  will  be  useful  to 
various  interested  parties  (e.g., 
government  officials,  faith-based 
providers  of  services). 

3.  Approach:  Outline  a  plan  of  action 
which  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

u  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

4.  Geographic  Location:  Describe  the 
precise  location  of  the  project  and 
boundaries  of  the  area  to  be  served  by 
the  proposed  project.  Maps  or  other 
graphic  aids  may  be  attached. 

5.  Staff  and  Position  Data:  Provide  a 
biographical  sketch  for  each  key  person 
appointed  and  a  job  description  for  each 
vacant  key  position.  A  biographical 
sketch  will  also  be  required  for  new  key 
staff  as  appointed. 

6.  Budget  and  Budget  Justification: 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424.  Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 


Budget  and  Budget  Justification 
Guidelines:  The  following  guidelines  are 
for  preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and    . 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget:  next  column(s),  non-Federal 
budget(s],  and  last  colimm,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification:  Identiiy  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 
Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  die  applicant 
organization  (does  not  include  costs  of 
consultant  travel).  Justification:  For  each 
trip,  show  the  total  number  of 
traveler(s),  travel  destination,  diiration 
of  trip,  per  diem,  mileage  allowances,  if 
privately  owned  vehicles  will  be  used, 
and  other  transportation  costs  and 
subsistence  allowances.  Travel  costs  for 
key  staff  to  attend  ACF  sponsored 
workshops  should  be  detailed  in  the 
budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 


by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  fi-om  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices. 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  imder  die  equipment  category. 
Justification:  Specify  general  categories 
of  supplies  and  their  costs.  Show 
computations  and  provide  other 
information  which  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  that 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with 
secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  (currently  set  at 
$100,000).  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procurement  docimients, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
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the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Construction 

||N/A. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use.  training  costs,  such  as 
tuition  and  stipends,  staff  development 
jqosts,  and  administrative  costs. 
j  I  Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

r  direct  Charges 
Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgment  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Program  Income 

Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project. 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 


pages  in  the  application  which  contain 
this  information. 

Non-Federal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of 
the  SF424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  source. 

Note:  In  the  SF424A,  Section  B,  Budget 
Categories,  list  in  column  2  non-federal 
resources  separately  from  federal  resources, 
which  must  be  listed  in  column  1. 

D.  Competitive  Review  and  Evaluation 
Criteria 

Applications  which  pass  the  initial 
ACF  pre-review  screening  will  be 
evaluated  and  rated  by  an  independent 
review  panel  on  the  basis  of  specific 
evaluation  criteria.  The  evaluation 
criteria  were  designed  to  assess  the 
quality  of  the  proposed  project  and  to 
determine  the  likelihood  of  its  success. 
The  evaluation  criteria  are  closely 
related  and  are  considered  as  a  whole  in 
judging  the  overall  quality  of  an 
application.  Points  are  awarded  only  to 
applications  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of 
this  program  announcement. 

Narrative  sections  of  the  application 
should  follow  the  outline  (headings)  of 
the  Uniform  Project  Description  as 
presented  above  and  address  the  criteria 
below. 

Proposed  projects  will,  be  reviewed 
using  the  following  evaluation  criteria: 

(1)  Approach:  (40  points) 

The  application  should  describe  in 
detail  the  proposed  methods  for 
answering  the  research  questions 
proposed  or  otherwise  carrying  out  the 
study  and  explain  why  the  methods 
proposed  are  adequate  to  address  the 
research  questions  and  study  objectives. 
The  application  should  discuss  the 
evidentiary  basis  that  will  be  used  to 
support  a  classification  of  approaches 
by  faith-  and  commimity-based 
organizations  as  a  "best  practice"  or 
promising  approach.  The  application 
should  note  any  weaknesses  in  the 
proposed  research  design  and  what  will 
be  done  to  compensate  for  those 
weaknesses.  The  application  should 
discuss  the  type  of  data  to  be  used  in  the 
study,  the  sources  of  data,  the 
availability  of  and  access  to  needed 
data,  and  any  issues  related  to  data 
quality  and  how  such  issues  will  be 
addressed.  As  a  part  of  the  proposed 
approach,  the  application  should 


identify  the  key,  relevant  organizations 
that  will  be  involved  in  project  activity 
and  generally  describe  operational 
relationships  that  exist  or  will  be  put 
into  place  among  relevant  organizations 
for  the  conduct  of  the  study. 

The  application  will  be  judged  on  the 
extent  to  which  the  data  to  be  used, 
proposed  project  design  (methods),  and 
approaches  to  project  activities  are 
adequate  and  appropriate  to  accomplish 
the  objectives  set  out  within  the  time 
specified. 

(2)  Results  or  Benefits  Expected:  (20 
points) 

The  application  should  describe  who 
the  results  will  benefit  (e.g.,  various 
levels  of  government,  direct  service 
providers),  how  the  results  may  benefit 
such  individuals  or  organizations,  and 
why  the  results  would  be  expected  to  be 
beneficial. 

The  application  will  be  judged  on  the 
extent  to  which  the  results  are  likely  to 
be  beneficial  (e.g.,  provide  policy  or 
program  guidance)  to  clearly 
identifiable  parties  (i.e.,  governmental 
agencies,  direct  providers). 

(3)  Objectives  and  Need  for  Assistance: 
(15  points) 

The  application  must  include  the 
principal  questions  to  be  addressed  by 
the  study  and  the  research  hypotheses 
related  to  those  questions,  if 
appropriate,  and  indicate  why  the 
applicant  beliaves  the  quiestions  are 
important  and  what  contribution  the 
work  will  make.  If  the  application  to 
ACF  is  for  funding  of  a  particular 
component  of  a  larger  study,  the 
applicant  should  describe  the  objective 
of  the  entire  study  and  explain  in  detail 
the  questions  to  be  addressed  by  the 
activities  for  which  ACF  funding  is 
requested. 

The  application  will  be  judged  on  the 
extent  to  which  the  questions  identified 
include  important  unanswered 
questions  about  the  priority  study  areas 
and  about  which  additional  information 
is  most  critically  needed  and  which  will 
discern  the  best  practices  of  charitable 
organizations.  Applications  will  be 
judged  on  the  relevance  of  the  proposed 
work  to  the  program  objectives  set  out 
within  this  announcement.  The 
application  will  be  judged  on  the  extent 
to  which  the  proposed  study  will  help 
to  build  -the  knowledge  base  and  have 
wide  applicability  or  relevance. 

(4)  Staff  and  Position  Data:  (10  Points) 

The  application  should  list  key 
individuals  who  will  work  on  the 
project  along  with  a  description  of  the 
nature  of  their  contribution.  The 
application  should  provide  evidence  of 
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the  key  staff's  experience  in  conducting 
the  sort  of  study  or  research  proposed 
and  describe  their  relevant  academic 
training.  The  application  should  also 
describe  the  organizational  support  that 
will  be  available  to  carry  out  the  work 
proposed. 

Tue  application  will  be  judged  on  the 
extent  to  which  proposed  staff  has 
relevant  experience  and  expertise  for 
carrying  out  the  overall  work  proposed 
and  for  conducting  the  specific 
activities  or  types  of  analysis  to  be 
assigned  to  them.  The  application  will 
be  judged  on  the  appropriateness  of  the 
management  plan  to  ensure  that  the 
work  is  accomplished  as  proposed  and 
on  schedule. 

(5)  Budget  and  Budget  Justification:  (10 
points) 

The  application  must  include  a 
narrative  description  and  justification 
for  projjosed  budget  line  items  (as 
described  in  the  detailed  budget 
instructions  included  above)  and 
demonstrate  that  the  project's  costs  are 
adequate,  reasonable  and  necessary  for 
the  activities  or  personnel  to  be 
supported.  The  application  will  be 
judged  on  the  extent  to  which  the 
budget  is  necessary  and  reasonable  for 
the  proposed  set  of  activities. 

(Applicants  should  refer  to  the  budget 
information  presented  in  the  Standard 
Forms  424  and  424A  and  to  the  budget 
justification  instructions  in  section  C. 
Genera]  Instructions  for  the  Uniform 
Project  Description.  Since  non-Federal 
reviewers  will  be  used  in  the  review  of 
applications,  applicants  may  omit  from 
the  copies  of  the  application  submitted 
(not  from  the  original],  the  specific 
salary  rates  or  amounts  for  individuals  - 
in  the  application  budget  and  instead 
provide  only  sununary  information. ) 

(6)  Geographic  Location:  (5  points) 

The  application  should  include  a  brief 
discussion  of  the  geographic  location 
relevant  to  the  study  proposed.  The 
application  will  be  judged  on  the  extent 
to  which  die  geographic  area  proposed 
is  reasonable  given  the  proposed  study 
approach. 

E.  The  Review  Process 

Applications  received  by  the  due  date 
will  be  reviewed  and  scored 
competitively.  Experts  in  the  subject 
and  technical  areas  will  use  the 
evaluation  criteria  listed  in  Fart  III  of 
this  announcement  to  review  and  score 
the  applications.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions.  ACF  may  also  solicit 
comments  from  Regional  Office  staff 
and  other  Federal  agencies.  The 
Assistant  Secretary  may  also  consider  a 


variety  of  factors  in  funding  decisions, 
including  variation  in  geographic 
regions  of  study,  type  of  applicant 
organization,  or  approaches  or  data 
sources  for  the  studies. 

Please  note  that  applicants  that  do  not 
comply  with  the  requirements  in  the 
section  on  "Eligible  Applicants"  will 
not  be  included  in  the  review  process. 

Part  rv.  The  Application  Process 

A.  Required  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  a 
complete  application  including  the 
required  forms.  All  necessary  forms  are 
available  at:  http://www.acf.dhhs.gov/ 
programs/of s/ forms. htm. 

In  order  to  be  considered  for  a  grant 
under  this  aimouncement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  approved  by  the 
Office  of  Management  and  Budget  under 
Control  Number  0348-0043.  A  copy  has 
been  provided.  Each  application  must 
be  signed  by  an  individual  authorized  to 
act  for  the  applicant  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  Applicants  requesting 
financial  assistance  for  non-construction 
projects  must  file  the  Standard  Form 
424B,  Assurances:  Non-Construction 
Programs  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0348-0040).  Applicants  must 
sign  and  ret\uii  the  Standard  Form  424B 
with  their  application. 

Applicants  must  provide  a 
certification  concerning  lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0348-0046).  Applicants  must 
sign  and  return  the  certification  with 
their  application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

B.  Application  Limits 

The  application  should  be  double- 
spaced  and  single-sided  on  8  Vz"  x  11" 
plain  white  paper,  with  1"  margins  on 


all  sides.  Use  only  a  standard  size  font 
no  smaller  than  12  pitch  throughout  the 
application.  All  pages  of  the  application 
(including  appendices,  resumes,  charts, 
references/footnotes,  tables,  maps  and 
exhibits)  must  be  sequentially 
numbered,  beginning  on  the  first  page 
after  the  budget  justification,  the 
principal  investigator  contact 
information  and  the  Table  of  Contents. 
Although  there  is  no  limitation 
regarding  number  of  pages,  applicants 
are  urged  to  be  concise  and  limit 
applications  to  no  more  than  25  pages. 
Applicants  are  requested  not  to  send 
pamphlets,  brochtu«s,  or  other  printed 
material  along  with  their  applications  as 
these  pose  copying  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process.  In 
addition,  applicants  must  not  submit 
any  additional  letters  of  endorsement 
beyond  any  that  may  be  required. 
Applicants  are  encouraged  to  submit 
curriculiun  vitae  in  a  biographical 
format. 

C.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 

ensure  that  the  application  package  has 

been  properly  prepared. 

— One  original,  signed  and  dated 
application  plus  two  copies. 

— Attachments/ Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  documentation 
such  as  resumes,  and  letters  of 
agreement/support. 

(1)  Application  for  Federal  Assistance 
(SF-^24,  Rev.  7-97) 

(2)  Budget  information-non- 
construction  programs  (SF424A&B) 

(3)  Budget  Justification,  including 
subcontract  agency  budgets 

(4)  Application  Narrative  and 
Appendices 

(5)  Assiuances  Non-Construction 
Program 

(6)  Certification  Regarding  Lobbying 

(7)  If  appropriate,  a  completed  SPOC 
certification  with  the  date  of  SPOC 
contact  entered  in  line  16,  page  1  of  the 
SF-424.  REV.  7-97 

D.  Closing  Date  for  Receipt  of 
Applications 

The  closing  (deadline)  time  and  date 
for  receipt  of  applications  is  4:30  p.m. 
(Eastern  Time  Zone)  on  the  date 
indicated  imder  DATES  at  the  begiiming 
of  this  aimouncement.  Applications 
received  after  4:30  p.m.  will  be 
classified  as  late. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at: 
OCS  Operations  Center.  1815  North  Fort 
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Myer  Drive,  Suite  300,  Arlington, 
Virginia  22202  and  labeled:  Application 
for  Research  Under  the  Compassion 
Capital  Fimd.  Applicants  are 
responsible  for  mailing  applications 
well  in  advance,  when  using  all  mail 
services,  to  ensure  that  the  applications 
are  received  on  or  before  the  deadline 
time  and  date. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  other 
representatives  of  the  applicant  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.  at:  OCS 
Operations  Center,  1815  North  Fort 
Myer  Drive,  Suite  300,  Arlington, 
Virginia  22202  and  labeled:  Application 
for  Research  Under  the  Compassion 
Capital  Fimd.  Applicants  are  cautioned 
that  express/overnight  mail  services 
may  not  always  deliver  as  agreed. 

ACF  cannot  accommodate  the 
transmission  of  applications  by  FAX  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  that 
do  not  meet  the  criteria  stated  above  are 
considered  late  applications.  ACF  vdll 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition: 

Extension  of  aeadlines:  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  such 
as  floods  and  hurricanes,  when  there  is 
widespread  disruption  of  mail  service, 
or  for  other  disruptions  of  services,  such 
as  a  prolonged  blackout,  that  affect  the 
public  at  large.  A  determination  to 
waive  or  extend  deadline  requirements 
rests  with  the  Chief  Grants  Management 
Officer. 

E.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995.  Pubhc  Law  104-13,  the 
Department  is  required  to  submit  to 
0MB  for  review  and  approvEtl  any 
reporting  and  record  keeping 
requirements  in  regulations  including 
program  annoiuicements.  All 
information  collections  within  this 
program  annoimcement  are  approved 
under  the  following  current  valid  0MB 
control  numbers  0348-0043.  0348-0044, 
034800040.  0348-0046. 0925-0418  and 
0970-0139. 

Public  reporting  burden  for  this 
collection  is  estimated  10  hours  per 
response,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed  and 
reviewing  tibe  collection  of  information. 


An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uidess  it  displays  a  ciuxently  valid  0MB 
control  number. 

Dated:  May  31.  2002. 
Wade  F.  Horn, 

Assistant  Secretary  for  Children  &  Families. 
(FR  Doc.  02-14318  Filed  6-6-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 
[Program  Announcemtnt  No.  2002-14] 

Compassion  Capital  Fund 
Demonstration  Program 

agency:  The  Office  of  Community 
Services  (OCS),  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services  (HHS). 

ACHON:  Annoimcement  of  the  request 
for  competitive  applications  and  the 
availability  of  federal  funding  to 
organizations  to  provide  technical 
assistance  to  help  faith-based  and 
community-based  organizations. 

SUMMARY:  This  aimouncement,  together 
with  other  steps  that  HHS  is  taking,  lays 
a  foundation  for  expanding  the  role  in 
social  services  of  faith-based  and  other 
community-serving  groups,  building 
capacity  and  knowledge  among  these 
organizations  to  better  meet  the  needs  of 
the  poor  and  low-income  families  and 
individuals,  and  encouraging  the 
replication  of  effective  programs.  The 
program  announced  here  will  provide 
Compassion  Capital  funds  to 
organizations  (herein  referred  to  as 
"intermediary  organizations")  that  have 
demonstrated  an  ability  to  assist  faith- 
and  community-based  organizations, 
particularly  smaller  organizations,  in  a 
variety  of  areas,  including,  but  not 
limited  to.  their  efforts  to  effectively 
operate  and  manage  their  programs, 
access  funding  from  varied  sources, 
develop  and  train  staff,  expand  the 
types  and  reach  of  social  services 
programs  in  their  communities,  or 
replicate  promising  models  or  programs. 
(Throughout  this  document  "social 
services"  be  taken  to  include  promotion, 
treatment,  and  prevention  services 
related  to  primary  health  care,  substance 
abuse  treatment,  mental  health 
treatment,  HIV/ AIDS  and  related  aspects 
of  public  health  services  directed  to 
low-income  families  and  individuals.) 
In  addition,  recipients  of  awards  under 
this  aimouncement  will  issue  awards  or 


sub-awards  for  start-up  and  operational 
costs  to  qualified  faith-  and  community- 
based  organizations  to  expand  or 
replicate  promising  or  best  practices  in 
targeted  areas. 

The  Administration  for  Children  and 
Families  (ACF)  is  the  agency  designated 
to  issue  initial  awards  under  the  Fund. 
However,  the  work  supported  through 
such  awards  is  expected  to  address  a 
broad  array  of  services  and  programs 
and  to  complement  related  activities  in 
other  parts  of  HHS  and  other  federal 
departments.  The  Compassion  Capital 
Fund  will  help  further  the  President's 
goals  and  objectives  regarding  faith-  and 
community-based  organizations  and 
will  enhance  work  being  supported  by 
midtiple  federal  agencies.  ACF 
estimates  that  the  funds  available  under 
this  announcement  will  support  15-25 
cooperative  agreements  <  with 
intenriediary  organizations.  The  Federal 
government  plans  to  work  in 
partnership  with  others  who  have 
similar  goals  and  interests  in 
strengthening  organizations  operating 
closest  to  those  most  in  need.  Therefore, 
ACF  seeks  applicants  who  can  share  in 
the  cost  of  the  activities  described  in 
this  announcement.  Applicants  are 
expected  to  provide  at  least  50  percent 
of  the  amoimt  of  Federal  funds 
requested  (i.e.,  one-third  of  the 
proposed  total  budget). 

DATES:  The  closing  date  for  submission 
of  applications  is  July  22,  2002.  Mailed 
applications  received  after  the  closing 
date  will  be  classified  as  late.  See  Part 
rv  of  this  announcement  for  more 
information  on  submitting  applications. 

In  order  to  determine  the  number  of 
expert  reviewers  that  will  be  necessary, 
if  you  plan  to  submit  au  application, 
you  are  requested,  but  not  required,  to 
mail,  fax,  or  e-mail  written  notification 
of  your  intentions  at  least  30  calendar 
days  prior  to  the  submission  deadline 
date.  Send  the  notification,  with  the 
following  information:  the  name, 
address,  telephone  and  fax  numbers, 
and  e-mail  address  of  the  project 
director  and  the  name  of  the  applicant 
to:  OCS  Operations  Center,  1815  North 
Fort  Myer  Drive,  Suite  300,  Arlington. 
Virginia  22202  or  fax  to  (703)  248-8765 
or  e-mail  to  OCS@Icgnet.com.  Label  all 
submissions  as  follows:  Intent  to  Apply 
for  Compassion  Capital  Fund 
Demonstration  Program. 

ADDRESSES:  Mailed  applications  should 
be  sent  to  OCS  Operations  Center.  1815 
North  Fort  Myer  Drive.  Suite  300, 
Arlington,  Virginia  22202  and  labeled  as 


'  A  cooperative  agreement  allows  substantial 
Federal  involvement  in  the  activities  undertaken 
with  Federal  financial  support. 
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follows:  Application  for  Compassion 
Capital  Fund  Demonstration  Program. 

Hand  delivered,  courier  or  overnight 
delivery  applications  are  accepted 
during  the  normal  working  hours  of  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday  (excluding  Federal  holidays),  on 
or  prior  to  the  established  closing  date. 
All  packages  should  be  clearly  labeled 
as  follows:  Application  for  Compassion 
Capital  Fund  Demonstration  Program. 
The  address  for  these  applications  is: 
OCS  Operations  Center.  1815  North  Fort 
Myer  Drive.  Suite  300,  Arlington, 
Virginia  22202. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Any  corrections  to  this 
announcement  will  be  published  in  the 
Federal  Register  as  well  as  published  on 
the  ACF  World  Wide  Web  Pages.  The 
Web  site  is  http://www.acf.dhhs.gov/ 
programs/ opre/frpa.h  tm . 

Although  reasonable  efforts  are  taken 
to  assure  that  the  files  on  the  ACF 
World  Wide  Web  Pages  containing 
electronic  copies  of  this  Program 
Announcement  are  accurate  and 
complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete. 

FOR  FURTHER  INFORMATION  CONTACT:  LCG 
OCS  Operations  Center,  1-800-281- 
9519;  e-mail:  OCS@ycgnef.coni.  ACF 
intends  to  post  answers  to  frequently 
asked  questions  on  the  ACF  Web  site  at 
http://www.acf.dhhs.gov/programs/ocs. 
Required  application  forms  are  available 
at:  http://www.acf.dhhs.gov/progmms/ 
ofs/forms.htm. 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts:  Part  I:  Background  and  Program 
Purpose — legislative  authority, 
background,  and  program  purpose  and 
objectives;  Part  II:  I*roject  and  Applicant 
Eligibility — eligible  applicants,  funding 
availability  and  instnmients,  cost 
sharing,  and  roles  and  responsibilities 
under  the  cooperative  agreement;  Part 
ID:  The  Review  Process — 
intergovernmental  review,  initial  ACF 
screening,  general  instructions  for  the 
Uniform  Project  Description, 
competitive  review  and  evaluation 
criteria,  and  review  process;  and  Part  TV: 
The  Application  I*rocess — required 
fomffi,  application  limits,  checklist  for 
complete  application,  application 
submission,  and  Paperwork  Reduction 
Act  > 


Part  I.  Background  and  Program 
Purpose 

A.  Legislative  Authority 

Fimding  under  this  announcement  is 
authorized  by  section  1110  of  the  Social 
Seciirity  Act  governing  Social  Services 
Research  and  Demonstration  activities 
(Catalog  of  Federal  Domestic  Assistance 
93.647)  and  the  Departments  of  Labor, 
Health  and  Himian  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  2002,  Pub.  L.  107- 
116,  Title  11(2002). 

B.  Background 

Support  and  assistance  for 
individuals  and  families  in  need  can 
come  from  many  sources.  While 
governments  play  a  vital  role  in 
providing  services,  the  nonprofit 
sector — secular  and  religiously  affiliated 
providers,  civic  groups,  foundations  and 
other  grant-givers — has  long  been  a  vital 
and  vsdued  partner  of  government. 
Faith-based  and  community-based 
organizations  have  a  long  history  of 
providing  an  array  of  important  services 
to  people  and  communities  in  need  of 
charitable  services  in  the  United  States. 
These  groups  have  unique  strengths  that 
government  cannot  duplicate.  They 
often  operate  very  close  to  the  daily 
lives  of  individuals  and  families  in  need 
and,  thus,  can  reach  needy  individuals 
and  families  that  government  cannot 
reach.  They  are  part  of  their 
commimities.  They  hold  the  trust  of 
their  community  neighbors  and  leaders 
and  have  great  understanding  of  the 
needs  of  the  community  and  its  systems. 
They  are  well  positioned  to  understand 
the  needs  of  individuals  and  families, 
particularly  those  with  the  greatest 
needs  such  as  families  in  poverty, 
prisoners  reentering  the  community  and 
their  families,  children  of  prisoners, 
homeless  families,  and  at-risk  youth. 
Furthermore,  the  sense  of  mission  from 
which  they  work  often  translates  into  a 
imique  approach  to  service  delivery,  a 
dedication  of  service  to  others,  and  a 
cultural  awareness  of  issues  and 
relationships  specific  to  their 
surrounding  communities. 

In  recognition  of  this  history  and 
ability.  President  Bush  believes  it  is  in 
the  public's  interest  to  broaden  federal 
efforts  to  work  with  faith-based  and 
community-based  organizations  and  has 
made  improving  funding  opportunities 
for  such  organizations  a  priority.  On 
January  29,  2001 ,  President  Bush  issued 
Executive  Order  13198  directing  the 
heads  of  the  Departments  of  Health  and 
Human  Services,  Justice,  Education, 
Labor,  and  Housing  and  Urban 
Development  to  establish  within  their 


respective  departments  a  Center  for 
Faith-Based  and  Community  Initiatives. 

The  goal  of  these  Ceijters  is  to  make 
their  agencies  as  open  and  supportive  as 
possible  to  successful  faith-based  and 
grassroots  organizations.  They  are 
responsible  for  coordinating  efforts  to 
eliminate  regulatory,  contracting,  and 
other  programmatic  obstacles  to  the  full 
participation  of  faith-based  and 
community  organizations  in  the 
provision  of  social  services.  In  addition, 
they  work  to  create  a  hospitable 
environment  for  groups  that  have  not 
traditionally  collaborated  with 
government,  make  sure  that 
departmental  communications  and 
technical  assistance  efforts  are  open  to 
faith-based  and  community 
organizations,  and  implement  special 
programs  designed  to  showcase  and 
pioneer  innovative  efforts. 

A  key  part  of  the  effort  to  enhance  and 
expand  the  participation  of  faith-based 
and  community-based  groups  in  serving 
those  in  need  is  the  Compassion  Capital 
Fund  program  described  in  this 
announcement.  Funds  awarded  under 
this  program  will  be  used  to  support  the 
work  of  intermediary  organizations  to 
increase  the  capacity  and  capability  of 
faith-based  and  commimity-based 
organizations,  to  assist  them  in 
competing  for  funding  from  varied 
sources  [e.g.,  federal/state/local 
governments,  private  charitable 
organizations/foundations)  and  in 
partnering  with  other  organizations  in 
their  localities,  and  to  help  them 
implement  best  practices  in  program 
management  and  in  the  services  they 
provide  to  individuals  and  families.  The 
entities  awarded  funds  under  this 
aimouncement  will  serve  as  partners  to 
both  the  federal  government  and  to  the 
faith-  and  commvmity-based 
organizations  that  they  assist.  The 
intermediaries  will  represent  a  diverse 
set  of  ideas  and  organizational  and/or  . 
religious  affiliations.  They  will  work 
with  a  diverse  group  of  commimity- 
level  organizations  with  differing 
service  goals,  target  populations,  and 
religious  and  community  affiliations 
and  beliefs. 

The  program  described  in  this 
announcement  is  the  centerpiece  of  this 
year's  Compassion  Capital  Fund 
initiative.  ACF  expects  to  award  a  total 
of  up  to  $24.5  million  under  this 
aimouncement.  ACF  estimates  that  15- 
25  intermediary  organizations  can  be 
supported  by  this  level  of  funding.  The 
level  of  funding  includes  funds  that  will 
be  used  by  intermediary  organizations 
to  provide  technical  assistance  and 
make  sub-awards  to  help  the  faith-based 
and  community-based  organizations 
that  they  assist  to  replicate  or  expand 


best  practices  and  model  programs  in 
targeted  areas.  In  addition  to  activities 
supported  through  this  announcement, 
the  Compassion  Capital  Fund  will  also 
be  used  to  provide  funding  for  other 
activities  that  will  support  the 
intermediary  organizations  in  their 
work,  provide  capacity-building  support 
at  the  national  level,  identify  and 
disseminate  information  about  best 
practices,  and  build  knowledge  related 
to  a  broad  array  of  questions  regarding 
faith-  and  conununity-based 
organizations  and  the  intermediary 
organizations  that  work  with  them.^ 

These  activities  lay  the  groundwork 
for  what  will  be  an  on-going  effort  to 
expand  the  role  in  social  services  of 
faith-based  and  other  community- 
serving  groups.  Future  Compassion 
Capital  Funds  will  be  used  to  build  on 
and  expand  this  effort.  Applicants  that 
receive  awards  pursuant  to  this 
announcement  may  be  eligible  for 
continuation  grants  and  additional 
intermediary  organizations  may  be 
funded.  In  addition,  we  will  explore 
other  means  to  assist  faith-based  and 
community-based  groups.  Fiulher,  we 
will  work  closely  with  others 
sponsoring  and  conducting  related 
activities  within  the  Federal  government 
and  outside  of  it  to  build  on  their 
experience  and  ours  to  formulate  future 
plans  for  the  types  of  activities  and 
work  that  should  be  supported. 

C.  Program  Purpose  and  Objectives 

The  purposes  of  this  Compassion 
Capital  Fund  program  are  to  help  build 
capacity  and  knowledge  among  faith- 
and  conmiunity-based  organizations  and 
encourage  the  replication  of  effective 
approaches  and  programs  to  better  meet 
the  needs  of  poor  and  low-income 
individuals  and  families.  This  will  be 
accomplished  through  the  funding  of 
intermediary  organizations  that  have 
demonstrated  expertise  in  working  with 
and  providing  technical  assistance  to  a 
diverse  set  of  faith-  and  commimity- 
based  organizations  in  a  variety  of  areas, 
including,  but  not  limited  to.  their 
efforts  to  effectively  operate  and  manage 
their  programs,  access  governmental 
and  private  funding  sources,  develop 
and  train  staff,  expand  the  types  and 
reach  of  services  in  their  communities, 
or  replicate  promising  models  or 
programs.  The  types  of  faith-  and 
community-based  organizations  to  be 
served  by  the  intermediary 
organizations  are  expected  to  be  diverse 


2  The  other  activities  include  the  establishment  of 
a  Compassion  Capital  National  Resource  Center  and 
research  to  build  knowledge  in  this  important  area. 
Additional  information  about  these  other  activities 
will  be  available  as  soon  as  the  information  is 
public. 


in  size,  range  of  experiences,  types  of 
services  provided  [e.g.,  family  crisis 
services,  welfare-to-work  services, 
services  for  at-risk  youth,  preventive 
health  services,  and  other  services 
directed  to  address  problems  stemming 
bom  poverty),  types  of  individuals  or 
families  served,  types  of  organizations, 
religious  or  organizational  affiliation, 
and  in  other  dimensions.  It  is  our 
objective  that  Compassion  Capital 
Funds  be  directed  at  those  organizations 
that  primarily  focus  their  services  on 
those  most  in  need.  The  program 
purposes  will  be  further  accomplished 
through  the  issuance  of  sub-awards  by 
the  funded  intermediary-organizations 
to  a  diverse  set  of  faith-  and  community- 
based  organizations  for  start-up, 
operations,  or  expansions  of  promising 
operating  systems  or  social  service 
programs  ("best  practices").  ACF 
expects  that  intermediary  organizations 
will  develop  a  coherent  plan  that 
utilizes  both  technical  assistance  and 
sub-awards  and  that  provides  for  the 
establishment  of  ongoing  supportive 
relationships  with  those  faith-  and 
conmiunity-based  organizations  served, 
rather  than  on  single  or  short-term 
interactions. 

The  technical  assistance  activities  are 
to  be  conducted  at  no  cost  to  interested 
faith-  and  community-based 
organizations  and  may  include,  but  are 
not  limited  to,  the  following: 
— Needs  assessments  for  faith-  and 
community-based  organizations  to 
identify  internal  areas  needing 
improvement  or  areas  in  which  to 
develop  or  expand  services  in  the 
community  to  address  service  gaps; 
— Guidance  and  direction  with  strategic 

planning  and  project  development; 
— Provision  of  legal  assistance  in 
various  areas  such  as  the  process  of 
incorporation,  obtaining  tax-exempt 
status,  tax  issues,  or  establishing 
oversight/governance  boards; 
— Development  and  implementation  of 
appropriate  and  adequate  internal 
operating  controls  and  procedures 
related  to  all  aspects  of  business 
management; 
— Training  and  assistance  in  grant 
writing  and  business  proposal 
development  and  how  to  access 
government  {e.g..  federal/state/local) 
and  private  funding  sources  (e.g., 
private  charitable  organizations/ 
foundations); 
— Training  and  information  on 
applicable  federal  and  other  funding 
requirements  (e.g.,  administrative 
requirements,  cost  principles, 
regulations,  circulars); 
— Training  and  information  on    • 
appropriate  approaches  for  financial 
management  and  accounting; 


— Training  and  information  on  the 
development  and  use  of  outcome 
measurements  and  methods  of 
evaluation; 
— Expert  assistance  in  understanding 
findings  related  to  "best  practices" 
and  how  to  interpret  the  findings  and 
address  potential  barriers  and 
incorporate  "best  practices"  into  their 
programs  to  improve  effectiveness; 
— ^Training  and  information  on 
developing  or  improving  public 
relations  or  internal  and  external 
communication; 
— Recommendations  and  information 
about  expanding  outreach  and  client 
screening,  intake  or  tracking  methods; 
— Expert  assistance  or  facilitation  in 
linking  and  networking  with  other 
agencies  to  improve  service  coverage, 
avoid  duplication,  improve 
coordination  within  the  service  area, 
or  create  opportunities  for  sharing 
resources  (e.g.,  audit,  bookkeeping  or 
information  technology  services);  or 
— Information  on  and  referrals  to  other 
information  sources  including 
regional  and  national  organizations 
that  provide  expert  advice  or  offer 
professional  support  services  in  areas 
not  otherwise  covered. 
This  is  an  illustrative,  not  exhaustive, 
listing  of  the  sort  of  activities  that  may 
be  provided  by  the  intermediary 
organizations  awarded  funds  under  this 
announcement.  The  technical  assistance 
portion  of  the  award  may  not  be  used 
for  direct  services  to  needy  individuals 
or  families  and  shall  not  supplant 
existing  funding  available  for  similar 
activities.  Compassion  Capital  Funds 
shall  not  be  used  to  support  religious 
practices  such  as  religious  instruction, 
worship  or  prayer. 

As  indicated  above,  in  addition  to 
supporting  technical  assistance,  funds 
provided  through  this  announcement 
will  also  be  used  to  make  sub-awards  to 
a  diverse  set  of  faith-  and  community- 
based  organizations  for  start-up  or 
operational  costs  related  to  the 
replication  or  expansion  of  "best"  or 
"promising"  practices.  Priority  for  sub- 
awards  should  be  given  to  programs  that 
address  homelessness,  hunger,  at-risk 
children,  transition  from  welfare  to 
work,  and  those  in  need  of  intensive 
rehabilitation  such  as  addicts  or 
prisoners.  Applicants  may  also  propose 
to  use  non-federal  funds  to  make  awards 
for  these  purposes  (e.g.,  one  of  the  uses 
of  funds  that  meet  the  cost  sharing 
provision  described  below).  These 
awards  or  sub-awards  may  not  supplant 
funding  that  the  faith-  or  community- 
based  grantees  rely  on  for  current 
operations  of  program  services.  Further, 
as  appropriate,  the  technical  assistance 
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provider  may  assist  faith-  and 
community-based  organizations  in 
seeking  additional  funds  from  other 
soiut:es  for  the  activities  supported  by 
the  award  or  sub-award.  The  approach 
the  intermediary  will  use  for  seeking 
applications  or  otherwise  responding  to 
requests  for  funding,  making  sub- 
awards,  and  accounting  for  their  use 
may  vary  across  intermediary 
organizations.  However,  each  approved 
intermediary  organization  must  develop 
and  submit  a  plan  for  this  process  to 
ACF  for  review  and  approval  within  60 
days  of  receipt  of  award  under  this 
annoimcement  and  prior  to  the  issuance 
of  any  sub-awards  using  federal  funds 
awarded  imder  this  annoimcement. 
Intermediary  organizations  must  report 
on  the  use  of  funds  for  sub-awards  as 
they  do  for  other  types  of  expenditures 
of  Federal  funds  received  as  a  result  of 
an  award  imder  this  announcement  and 
as  specified  in  the  Cooperative 
Agreement.  Intermediary  organizations 
must  also  develop  and  submit  a  plan  for 
working  with  sub-awardees  to  develop 
outcome  measures  and  to  evaluate  the 
activities  supported  by  the  sub-awards 
made  with  Federal  funds  under  this 
announcement. 

Further,  approved  applicants  must  be 
willing  to  work  closely  with  ACF  and 
any  entities  funded  by  ACF  to 
coordinate,  assist,  or  evaluate  the 
activities  of  the  intermediary 
organizations  providing  technical 
assistance.  Proposed  budgets  should 
include  the  cost  of  travel  related- 
expenses  for  key  personnel  with 
responsibility  for  the  Compassion 
Capital  Fund  award  to  attend  two 
meetings  with  Federal  officials  and 
others  in  Washington,  DC  during  the 
first  12-month  budget  period.  The  first 
meeting  will  be  held  shortly  after 
awards  are  made  under  this 
announcement  and  will  focus  on 
orientation  to  Federal  objectives  for  the 
project,  information  about  related 
activities  supported  by  HHS  and  other 
Federal  agencies,^  Federal  grants 
management  requirements,  and 
coordination  between  and  among  the 
approved  intermediary  organizations 
and  other  entities  funded  by  ACF  to  be 
involved  in  the  Compassion  Capital 
Fund  initiative. 

The  Federal  government  is  interested 
in  partnering  with  applicant 
organizations  who  share  the  same 


^  Under  the  President's  Faith-based  and 
Community  Initiative  program.  Federal  agencies 
have  begun  to  provide  technical  assistance  and 
training  services  to  faith-  and  community-based 
organizations  and  address  barriers  to  their 
participation  in  federally  sponsored  programs. 
Successful  applicants  under  this  announcement 
must  coordinate  and  not  duplicate  services. 


vision,  have  similar  goals,  and  are 
willing  to  share  in  the  cost  of  this 
important  set  of  activities.  Therefore, 
ACF  is  seeking  applicants  who  can 
provide  funding  for  the  proposed 
project  that  equal  at  least  50  percent  of 
the  amoimt  of  Federal  funds  requested 
(i.e.,  one-third  of  the  total  budget). 

Part  n.  Pro|ect  and  Applicant  Eligibility 

The  Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (HHS)  invites 
eligible  entities  to  submit  competing 
applications  for  the  Compassion  Capital 
Fund  Demonstration  Program. 

A.  Eligible  Applicants 

ACF  invites  applications  from  a  wide 
variety  of  types  of  organizations  or 
entities  that  can  demonstrate  knowledge 
and  experience  in  the  provision  of  the 
types  of  technical  assistance  described 
herein  to  a  diverse  group  faith-based 
and  commimity-based  organizations 
representing  different  organizational  or 
religious  affiliations.  Fiuther,  ACF 
encourages  applications  from  applicants 
that  propose  to  work  with  and  have 
experience  working  with  faith-  and 
community-based  organizations  that 
historically  have  not  been  well  served  or 
supported  by  governmental  funds  and 
have  the  greatest  needs. 

Nongovernmental  organizations,  non- 
profit agencies,  including  faith-based 
organizations,  public  agencies,  State  and 
local  governments,  colleges  and 
universities,  and  for-profit  entities  may 
submit  applications  under  this 
aimoimcement.  It  should  be  noted, 
however,  that  no  federal  funds  received 
as  a  result  of  this  annoimcement  can  be 
paid  as  profit  to  grantees  or  sub- 
grantees,  i.e.,  any  amount  in  excess  of 
allowable  direct  and  indirect  costs  of 
the  recipient  (45  CFR  74.81). 

B.  Funding  Availability  and  Instruments 

Project  and  Budget  Periods — ^This 
announcement  is  soliciting  applications 
for  project  periods  up  to  3  years  (36 
months).  Awards,  on  a  competitive 
basis,  will  be  for  a  12-month  budget 
period,  although  project  periods  may  be 
for  3  years.  Applications  for 
continuation  grants  beyond  the  first  12- 
month  budget  period  but  within  the  36- 
month  project  period  will  be  entertained 
in  subsequent  years  on  a 
noncompetitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Federal  Government. 

Instrument  and  Funding:  ACF  will 
issue  the  Financial  Assistance  Awards 
under  this  announcement  as  cooperative 


agreements.  ACF  expects  to  award  a 
total  of  up  to  $24.5  million  under  this 
announcement.  ACF  estimates  that  15- 
25  intermediary  organizations  can  be 
supported  by  this  level  of  funding.  The 
level  of  funding  includes  funds  that  will 
be  used  by  intermediary  organizations 
to  provide  technical  assistance  and 
m^e  sub-awards  to  help  the  smaller 
faith-based  and  community-based 
organizations  that  they  assist. 
Applicants  shall  specify  in  their  budget 
documents  estimates  of  the  amount  of 
funds  to  be  used  for  each  purpose 
(technical  assistance  and  sub-awards). 
ACF  expects  to  award  funds  both  to 
applicants  that  propose  to  provide 
technical  assistance  and  sub-awards  in 
single  geographic  coverage  areas  and 
those  that  propose  to  provide  technical 
assistance  and  sub-awards  in  multiple 
areas.  ACF  expects  that  the  amount  of 
the  funding  requested  per  applicant  will 
reflect  the  coverage  area  proposed  in  the 
application  as  well  as  the  range  of 
activities  proposed  and  justified  in  the 
application.  It  is  anticipated  that 
applicants  that  propose  to  provide 
technical  assistance  and  make  sub- 
awards  over  a  larger  coverage  area  (e.g., 
regional  or  multi-city/county)  will 
require  more  support  than  applicants 
proposing  to  cover  smaller  areas  {e.g.  a 
single  city/county). 

C.  Cost  Sharing 

Grantees  should  provide  a  minimum 
cost  share  of  fifty  (50)  percent  of  the 
total  Federal  fimds  requested  for  each 
12-month  budget  period.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  the  cost  share 
through  cash  contributions.  As  an 
example,  an  applicant  requesting  $1 
million  in  Federal  funds  would  include 
a  cost  share  of  at  least  $500,000  (i.e.,  the 
non-Federal  funds  equal  50%  of  the 
Federal  funds  requested)  and  an 
applicant  requesting  $500,000  in 
Federal  funds  would  include  a  cost 
share  of  at  least  $250,000. 

D.  Roles  and  Responsibilities  Under  the 
Cooperative  Agreement 

Federal  Officials  Minimum 
Responsibilities 

1.  Promote  collaborative  relationships 
and  facilitate  the  exchange  of 
information  (e.g.,  identified  technical 
assistance  and  training  needs,  emerging 
issues,  research  findings,  available 
resources,  model  programs)  among 
intermediary  organizations  funded 
under  this  announcement  and  between 
the  fimded  intermediaries  and  other 
entities  or  organizations  engaged  by 
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ACF  for  purposes  related  to  the 
(|!ompassion  Capital  Fund. 

2.  Provide  consultation  to  each 
'approved  intermediary  organization 
with  regard  to  the  development  of  work 
plans,  special  issues  and  concerns  and 
approaches  to  address  problems  that 
arise,  and  identification  of  any  special 
focus  areas  for  technical  assistance. 

3.  Provide  timely  review,  comment, 
and  approval  on  sub-award  plans  and 
procedures  submitted  by  approved 
intermediary  organizations. 

4.  Sponsor  meetings  of  all  technical 
assistance  providers  funded  under  the 
Compassion  Capital  Fund 
demonstration  program  to  promote 
coordination,  information  sharing,  and 
access  to  resources,  training  and 
learning  opportunities. 

j  I  5.  Work  together  to  address  issues  or 
problems  identified  by  the  intermediary 
organization,  ACF,  or  others  with  regard 
to  the  applicant's  ability  to  carry  out  the 
full  range  of  activities  included  in  the 
approved  application  in  the  most 
efficient  and  effective  manner. 

Applicant  Minimum  Responsibilities 

1.  Develop  and  implement  work  plans 
that  will  ensure  that  the  services  and 
activities  included  in  the  approved 
application  address  the  needs  of  faith- 
and  community-based  organizations  in 
an  efficient,  effective  and  timely 
manner. 

2.  Submit  for  Federal  approval  plans 
and  procedures  for  the  issuance  of  sub- 
awards  within  60  days  of  receipt  of 
approval  under  this  announcement  and 
prior  to  the  issuance  of  any  such  sub- 
awards.  The  plan  shall  indicate  how 
priority  will  be  given  to  programs  that 
address  homelessness,  hunger,  at-risk 
children,  welfare-to-work  transition, 
and  individuals  needing  intensive 
rehabilitation  such  as  addicts  and 
prisoners.  Submit  regular  reports,  no 
less  frequently  than  quarterly,  on  sub- 
awards  made  with  Federal  funds  that 
include,  at  a  minimum,  name  and 
description  of  the  organization  receiving 
the  sub-award,  summary  of  the  purpose 
of  the  award  (how  the  funds  are  to  be 
used),  the  amount  of  award,  and  the 
proposed  plan  for  outcomes 
measurement  and  program  evaluation  of 
the  activities  that  will  be  supported 
with  sub-award  funds  made  with 
Federal  funds  awarded  under  this 
aimouncement. 

3.  Work  collaboratively  with  ACF 
officials,  other  Federal  agency  officials 
conducting  similar  activities,  the  other 
intermediary  organizations  approved 
under  this  announcement,  and  other 
entities  or  organizations  engaged  by 
ACF  to  assist  in  carrying  out  the 


purposes  of  the  Compassion  Capital 
Fund  program. 

4.  Ensure  that  key  staff  attends  and 
participates  in  ACF  sponsored 
workshops  and  meetings. 

5.  Develop  a  reporting  system  and 
submit  required  quarterly  progress  and 
financial  reports  timely  and  completely. 
In  addition  to  information  about  sub- 
awards  as  specified  in  item  2,  above,  the 
regular  quarterly  reports  shall  include, 
at  a  minimum,  information  about  the 
technical  assistance  provided  and 
unduplicated  listings  of  the 
organizations  receiving  assistance 
during  the  period.  Such  listings  shall 
include  the  organization  name,  type 
[e.g.,  faith-based,  community -based), 
location,  a  brief  description  of  the 
organization,  and  brief  summary  of  the 
technical  assistance  provided. 

Part  m.  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  states  may  design  their 
own  processes  for  reviewing  and 
commenting  on  proposed  applications 
for  Federal  assistance  under  covered 
programs. 

As  of  April  8,  2002,  the  jurisdictions 
listed  below  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  federaJly  recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  Executive  Order  12372. 
Although  the  jurisdictions  listed  below 
no  longer  participate  in  the  process, 
grant  applicants  are  still  eligible  to 
apply  for  a  grant  even  if  a  state, 
territory,  commonwealth,  etc.  does  not 
have  a  Single  Point  of  Contact  (SPOC). 

Alabama;  Alaska;  Arizona;  Colorado; 
Connecticut;  Kansas;  Hawaii;  Idaho;  Indiana; 
Louisiana;  Massachusetts;  Minnesota; 
Montana;  Nebraska;  New  Jersey;  New  York; 
Ohio;  Oklahoma;  Oregon;  Palau; 
Pennsylvania;  South  Dakota;  Tennessee; 
Vermont;  Virginia;  Washington  and 
Wyoming. 

All  remaining  jurisdictions  participate 
in  the  Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
The  applicant  must  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  the  submittal  (or  the 


date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  Federal  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
A  listing  of  the  SPOC  for  each 
participating  state  and  territory  with 
contact  and  address  information  is 
available  at:  bttp:// 
www.  whitehouse.gov/omb/grants/ 
spoc.html. 

B.  Initial  ACF  Screening 

Each  application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement 
and  (2)  the  applicant  is  eligible  for 
funding. 

C.  General  Instructions  for  the  Uniform 
Project  Description 

The  following  ACF  Uniform  Project 
Description  has  been  approved  under 
0MB  Control  Number  0970-0139, 
which  expires  12/31/2003.  This  format 
is  to  be  used  to  submit  an  application 
under  this  announcement.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Consistent  with  the  Uniform  Program 
Description  format,  the  specific 
evaluation  criteria  applicable  to  this 
program  follows  in  section  D. 

1.  Objectives  and  Need  for  Assistance: 
Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or 
other  problem(s)  requiring  a  solution. 
The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated;  supporting 
documentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 


39566 


Federal  Register /Vol.  67,  No.  110 /Friday,  June  7,  2002 /Notices 


outside  the  scope  of  the  program 
announcement. 

2.  Results  or  Benefits  Expected: 
Identify  the  results  and  benefits  to  be 
derived.  For  example,  when  applying 
for  an  award  to  provide  technical 
assistance  to  community  and  faith-based 
charitable  organizations,  describe 
specific  goals  of  the  proposed  technical 
assistance  strategy;  e.g.,  expansion  of 
program  capacity;  increase  in  types  of 
services  offered;  increased  access  to 
funding  from  different  sources  and 
sectors;  improvement  in  staff 
capabilities;  or  replication  of  successful 
program  models  ("best  practices"). 

3.  Approach:  Outline  a  plan  of  action 
which  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Accoimt  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement.  Describe  how  the  faith- 
and  community-based  organizations 
with  which  they  would  work  have  been 
underserved  by  Federal  and  other 
resources  in  the  past  and  the  reasons 
why  the  applicant  believes  its  services 
would  benefit  the  types  of  faith-  and 
community-based  organizations 
intended  to  be  served  through  the 
Compassion  Capital  Fimd.  Describe  past 
experience  working  with  faith-based 
and  community  organizations  to  address 
social  needs. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in,  for 
example,  such  terms  as  the  average 
number  of  days  of  technical  assistance 
to  be  provided,  the  nvunber  of  faith  and/ 
or  community-based  organizations  to  be 
provided  services,  or  number  of  sub- 
awards  to  be  issued  to  faith-  or 
commimity-based  organizations.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

If  any  data  is  to  be  collected, 
maintained,  and/ or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(0MB).  This  clearance  pertains  to  any 
"collection  of  Lnformation  that  is 
conducted  or  sponsored  by  HHS."  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
whom  will  work  on  the  project  along 


with  a  short  description  of  the  nature  of 
their  effort  or  contribution. 

4.  Geographic  Location:  Describe  the 
precise  location  of  the  project  and 
boundaries  of  the  area  to  be  served  by 
the  proposed  project.  Maps  or  other 
graphic  aids  may  be  attached. 

5.  Staff  and  Position  Data:  Provide  a 
biographical  sketch  for  each  key  person 
appointed  and  a  job  description  for  each 
vacant  key  position.  A  biographical 
sketch  will  also  be  required  for  new  key 
staff  as  appointed. 

6.  Budget  and  budget  justification: 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
imit  costs,  and  other  similar  quantative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
soiu'ces  identified  in  Block  15  of  the  SF- 
424.  Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

Budget  and  Budget  Justification 
Guidelines:  The  following  guidelines  are 
for  preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  should  refer  only  to 
the  HHS  grant  for  which  you  are 
applying.  For  these  purposes,  "Non- 
federal resources"  are  all  other 
resources.  If  other  Federal  resources  will 
be  used,  they  should  be  included  imder 
Non-Federal  for  budget  display 
purposes  but  other  Federal  resources 
may  NOT  be  used  to  meet  the  cost 
sharing  provision,  as  discussed  in  Part 
II,  section  D.  It  is  suggested  that  budget 
amoimts  and  computations  be  presented 
in  a  colunmar  format:  first  column, 
object  class  categories;  second  column. 
Federal  budget;  next  column(s),  non- 
Federal  budget(s),  and  last  column,  total 
budget.  The  budget  justification  should 
be  a  narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification :lden\iiy  the  project 
director  or  principal  investigator,  if 
know)i.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 


project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  hinge 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  hinge  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  HHS  sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  tangible,  non-expendable, 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
imit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices.) 

Justification:  For  each  type  of 
equipment  requested,  pYovide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  eouipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 


Federal  Register /Vol.  67,  No.  110 /Friday.  June  7.  2002  /  Notices 


39567 


information  which  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  that 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with 
secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  (currently  set  at 
$100,000).  Recipients  might  be  required 
to  make  available  to  HHS  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Construction 

N/A. 
Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

Indirect  Charges 

Description:  Total  amotmt  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  HeaJUi  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency.  Applicants  without  an 
approved  indirect  cost  rate  may  charge 
related  costs  as  direct  costs. 


Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgment  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Program  Income 

Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
fitim  this  project. 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 
pages  in  the  application  which  contain 
this  information. 

Non-Federal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of 
the  SF424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  source. 

Note:  In  the  SF424A,  Section  B,  Budget 
Categories,  list  in  column  2  non-federal 
resources  separately  from  federal  resources, 
which  must  be  listed  in  column  1. 

D.  Competitive  Review  and  Evaluation 
Criteria 

Applications  which  pass  the  initial 
ACF  pre-review  screening  will  be 
evaluated  and  rated  by  an  independent 
review  panel  on  the  basis  of  specific 
evaluation  criteria.  The  evaluation 
criteria  were  designed  to  assess  the 
quality  of  the  proposed  project  and  to 
determine  the  likelihood  of  its  success. 
The  evaluation  criteria  are  closely 
related  and  are  considered  as  a  whole  in 
judging  the  overall  quality  of  an 
application.  Points  are  awarded  only  to 


applications  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of 
this  program  announcement. 

There  is  no  formal  page  limit  for  the 
complete  application.  However,  ACF 
estimates  that  applicants  should  require 
no  more  than  30  pages  to  provide 
needed  information.  Applicants  are 
highly  encouraged  to  be  concise  and 
only  provide  the  information  requested 
and  needed.  Supplementary  information 
(e.g.,  brochiu^s,  reports)  not  required  in 
this  aimouncement  will  not  be 
reviewed.  More  information  about 
application  submission  is  provided     • 
imder  Part  IV,  below. 

Proposed  projects  will  be  reviewed 
using  the  following  evaluation  criteria: 

(1)  Approach:  (40  Points) 

The  proposed  program  approach 
should  consist  of  two  parts:  (1)  A 
technical  assistance  strategy;  and,  (2)  a 
plan  for  the  issuance  of  awards  or  sub- 
awards  by  the  applicant  to  faith-  and 
community-based  organizations. 

The  application  should  describe  the 
proposed  approaches  for  assessing  the 
range  of  needs  and  for  the  design  and 
delivery  of  customized  technical 
assistance  to  faith-  and  community- 
based  organizations  within  the 
geographic  area  proposed  to  be  covered. 
The  application  should  include 
discussion  of  the  types  of  assistance  and 
supports  that  are  to  be  provided  with 
Federal  funds,  describe  in  detail  the 
proposed  approaches  to  identify  diverse 
organizations  that  might  benefit  from 
the  services  available,  and  discuss 
methods  to  reach  and  involve  large 
numbers  of  such  organizations, 
including  small  organizations  and  those 
with  which  the  applicant  has  less 
experience.  In  addition,  the  application 
should  describe  proposed  methods  to 
effectively  address  a  variety  of  needs  of 
such  organizations  to  increase  their 
capacity  and  effectiveness,  and  whether 
the  methods  have  been  effectively  used 
by  successful  service  programs.  "The 
application  should  describe  how  the 
proposed  geographic  area  will  be 
covered.  Further,  the  application  should 
include  discussion  of  the  proposed 
schedule  for  accomplishing  the 
activities  planned  and  factors  that  may 
negatively  affect  the  project,  and 
suggestions  for  addressing  such  factors. 

The  application  should  provide 
information  about  the  methods  expected 
to  be  used  to  make  sub-awards 
including:  Methods  for  informing 
potential  applicants  about  the  funds 
available;  methods  for  soliciting 
applications  or  requests  for  sub-awards; 
the  proposed  application  and/or 
decision  making  process;  the  criteria  to 
be  used  for  identifying  "best"  or 
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"promising"  practices  when  sub-awards 
would  be  made  to  replicate  or  expand 
such  practices;  the  methods  to  be  used 
to  make  award  and  process  sub-awards; 
and  the  plan  for  outcomes  measurement 
and  program  evaluation  of  the  activities 
that  will  be  supported  with  sub-award 
funds  made  with  Federal  funds  awarded 
under  this  announcement. 

The  application  will  also  be  judged  on 
the  extent  to  which  the  proposed 
approaches  to  providing  technical 
assistance  to  faith-  and  community- 
based  organizations  are  thorough, 
adequate,  workable,  and  likely  to  meet 
successfully  a  range  of  needs  of  such 
organizations  and  the  stated  objectives 
under  this  announcement.  In  addition, 
the  apphcation  will  be  judged  on  the 
reasonableness  and  appropriateness  of 
the  approach  proposed  in  relation  to  the 
geographic  area  proposed  to  be  covered, 
the  range  of  types  of  organizations 
expected  to  be  assisted  within  the 
coverage  area,  and  methods  to  inform 
and  reach  varied  types  of  organizations 

Earticiilarly  small  organizations  that 
ave  t5rpically  not  been  involved  in 
similar  activities. 

The  application  will  also  be  judged  on 
the  extent  to  which  the  plan  for  sub- 
awards  is  clear,  well  conceived, 
reasonable,  likely  to  meet  the  objectives 
for  the  activity  as  set  out  in  this 
announcement,  including  making  sub- 
awards  to  address  the  priority  areas 
identified.  In  addition,  the  application 
will  be  judged  on  the  extent  to  which 
the  plan  is  fiscally  responsible  and 
sound  but  not  overly  burdensome  for 
faith-  and  commimity-based 
organizations.  Further,  the  application 
will  be  judged  on  the  extent  to  which 
both  parts  of  the  program  approach 
(technical  assistance  and  sub-awards) , 
are  combined  to  form  a  coherent  plan  to 
achieve  the  expected  results  and 
benefits,  establish  positive,  ongoing 
relationships  between  the  intermediary 
and  smaller  organizations,  and  meet  the 
objectives  of  the  Compassion  Capital 
Fimd.  The  application  will  also  be 
judged  on  the  reasonableness  of  the 
proposed  schedule  for  accomplishing 
tasks  proposed. 

(2)  Results  or  Benefits  Expected:  (15 
points) 

The  application  should  include 
discussion  of  the  specific  goals  of  the 
proposed  technical  assistance  strategy 
and  sub-awarding  process.  The 
application  should  describe  who  the 
results  will  benefit,  how  the  results  may 
benefit  such  individuals  or 
organizations,  and  why  the  results 
would  be  expected  to  be  beneficial.  The 
application  will  be  judged  on  the  extent 
to  which  the  benefits  proposed  by  the 


applicant  are  reasonable  and  likely,  will 
support  the  stated  goals  under  this 
announcement,  and  can  be  expected  to 
have  a  positive  impact  on  faith-  and 
community-based  organizations, 
particularly  very  small  organizations  or 
those  which  have  not  traditionally  been 
served  by  Federal  and  other  resources. 
The  application  will  be  judged  on  the 
extent  to  which  the  results  are  likely  to 
be  beneficial  to  a  wide  range  of  clearly 
identifiable  parties. 

(3)  Staff  and  Position  Data:  (15  Points) 

The  application  should  include  a 
listing  of  key  positions  required  to  carry 
out  the  project  as  proposed,  the  key 
individuals  proposed  to  fill  the 
positions  [i.e.,  both  in  the  management/ 
oversight  arena  and  in  the  area  of  day- 
to-day  operations)  and  a  detailed 
description  of  the  kind  of  work  the 
individuals  will  perform  within  the 
project.  The  application  should  provide 
evidence  of  the  sta^s  skill,  knowledge 
and  experience  in  carrying  out  the  sort 
of  activities  to  be  assigned  to  them  and 
describe  their  relevant  training.  Similar 
information  should  be  provided  with 
regard  to  consultants  or  staff  from  other 
organizations  proposed  to  work  on  the 
project.  The  application  should  also 
describe  the  applicant  organization,  its 
mission,  and  experience  in  supporting 
the  types  of  activities  and  staffing  likely 
to  be  required  under  this  announcement 
and  the  types  of  support  expected  to  be 
provided  by  the  organization  for  the 
project.  The  application  should  clearly 
describe  past  experiences  working  with 
faith-  and  community-based 
organizations  to  address  social  needs. 

The  application  will  be  judged  on  the 
extent  to  which  proposed  staff  has 
demonstrated  skills,  knowledge,  and 
experience  in  providing  technical 
assistance  and  support  of  the  types  set 
out  imder  this  announcement  and 
required  by  faith-  and  community-based 
organizations  and  in  carrying  out  the 
specific  activities  to  be  assigned  to 
them.  The  application  will  be  also  be 
judged  on  the  extent  of  demonstrated 
organizational  experience  and  capability 
to  support  and  conduct  work  on  the 
scope  and  scale  as  proposed  in  the 
application. 

Further,  the  application  will  be 
judged  on  the  appropriateness  of  the 
management  plan  to  ensure  that:  work 
is  accomplished  as  proposed  and  on 
schedule;  appropriate  lines  of 
communication  and  oversight  are 
established;  appropriate  methods  to 
monitor  quality  of  work  are  proposed; 
and  appropriate  methods  to  work 
closely  and  cooperatively  with  ACF  and 
other  entities  funded  by  ACF  are 
addressed. 


(4)  Objectives  and  Need  for  Assistance: 
(10  points) 

The  applications  should  include 
discussion  of  (1)  the  needs  and  types  of 
technical  assistance  required  by  faith- 
and  community-based  orgaiuzations  in 
the  geographic  area  that  the  applicant 
proposes  to  serve;  and  (2)  the  issues  and 
challenges  the  applicant  has  considered 
and  dealt  with  in  designing  and 
providing  technical  assistance  and 
support  to  faith-based  and  community- 
based  organizations.  In  addition,  the 
application  should  include  a  discussion 
of  the  extent  to  which  faith-  and 
community-based  organizations  with 
which  they  would  work  have  been 
underserved  by  Federal  and  other 
resources  in  the  past  and  reasons  why 
the  applicant  believes  its  services  would 
benefit  the  types  of  faith-  and 
commimity-based  organizations 
intended  to  be  served  through  the 
Compassion  Capital  Fund.  Applications 
will  be  judged  on  the  clarity  and 
thoroughness  of  the  discussion  and  its 
relevance  to  the  program  objectives  set 
out  within  this  announcement. 

(5)  Geographic  Location:  (10  points) 

The  application  should  include  a 
description  of  the  precise  geographic 
location  proposed  to  be  served, 
including  the  boundaries  of  the  area, 
and  the  rationale  for  the  geographic  area 
proposed.  Maps  or  other  graphic  aids 
may  be  included.  Applications  should 
include  information  about  the 
experience  and  capability  of  the 
applicant  to  address  the  needs  of  faith- 
and  community-based  organizations  in 
the  proposed  geographic  area. 

The  application  will  be  judged  on  the 
extent  to  which  the  proposed 
geographic  coverage  area  is  clearly 
defined,  reasonable  given  the  relevant 
background  and  experience  of  the 
applicant  organization,  reasonable  given 
the  proposed  approach,  staffing,  and 
project  budget,  and  reasonable  and 
adequate  to  allow  the  activities  as 
described  in  this  announcement  to  be 
provided  to  a  range  of  faith-  and 
community-based  organizations  in  need 
of  such  services. 

(6)  Budget  and  Budget  Justification:  (10 
points) 

The  application  must  include  a 
narrative  description  and  justification 
for  each  of  the  proposed  budget  line 
items  (as  described  in  the  detailed 
budget  instructions  included  above)  and 
demonstrate  that  the  project's  costs  are 
adequate,  reasonable  and  necessary  for 
the  activities  or  personnel  to  be 
supported.  The  proposed  budget  must 
clearly  distinguish  between  the  two 


program  activities:  technical  assistance 
and  awards/sub-awards,  and  set  out  the 
Federal  share  and  non-Federal  share  of 
project  costs. 

Applications  that  do  not  include  the 
cost  sharing  amount  specified  in  Part  U 
will  not  receive  any  points  under  this 
criteria.  For  those  that  meet  the  cost 
share  provision,  the  application  will  be 
judged  on  the  extent  to  which  the 
budget  is  clear,  adequate,  reasonable, 
and  necessary  to  support  and 
successfully  carry  out  the  tasks  and 
activities  proposed  and  support  the 
number  and  kinds  of  staff  necessary. 

(Applicants  should  refer  to  the  budget 
information  presented  in  the  Standard 
Forms  424  and  424A  and  to  the  budget 
justification  instructions  in  section  C. 
General  Instructions  for  the  Uniform 
Project  Description.  Since  non-Federal 
reviewers  will  be  used  in  the  review  of 
applications,  applicants  may  omit  from 
the  copies  of  the  application  submitted 
(not  from  the  original),  the  specific 
salary  rates  or  amoimts  for  individuals 
in  the  application  budget  and  instead 
provide  only  sunmiary  information.) 

E.  The  Review  Process 

Applications  received  by  the  due  date 
will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  the 
Federal  Government,  will  use  the 
evaluation  criteria  listed  in  Part  m  of 
this  annoimcement  to  review  and  score 
the  applications.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions.  ACF  may  also  solicit 
comments  from  Regional  Office  staff 
and  other  Federal  agencies.  In  order  to 
ensure  that  the  interests  of  the  Federal 
Government  are  met  in  making  the  final 
selections,  in  addition  to  the  review 
criteria  identified  above,  ACF  may 
consider  a  variety  of  factors  including 
geographic  diversity/coverage  and  types 
of  applicant  organizations.  Further,  ACF 
may  limit  the  number  of  awards  made 
to  the  same  or  affiliated  organizations 
although  they  would  serve  different 
geographic  areas.  In  this  way  ACF  may 
increase  opportunities  for  learning 
about  different  ways  to  provide 
technical  assistance  and  support  to 
faith-  and  community-based 
organizations. 

Please  note  that  applicants  that  do  not 
comply  with  the  requirements  in  the 
section  on  "Eligible  Applicants"  will 
not  be  included  in  the  review  process. 

Part  rv.  The  Application  Process 

A.  Required  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  a 
complete  application  including  the 


required  forms  listed  under  the 
"Checklist  for  complete  application"  in 
Part  rv  of  this  announcement.  All 
necessary  forms  are  available  at:  http:/ 
/www.acf.dhhs.gov/programs/ofo/ 
forms.htm. 

In  order  to  be  considered  for  a  grant 
imder  this  announcement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  approved  by  the 
Office  of  Management  and  Budget  imder 
Control  Number  0348-0043.  Each 
application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  responsibility 
for  the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 
Applicants  requesting  financial 
assistance  for  non-construction  projects 
must  file  the  Standard  Form  424B, 
Assurances:  Non-Construction  Programs 
(approved  by  the  Office  of  Management 
and  Budget  under  control  nimiber  0348- 
0040).  Applicants  must  sign  and  return 
the  Standard  Form  424B  with  their 
application. 

Applicants  must  provide  a 
certification  concerning  lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification  (approved  by  the  Office  of 
Management  and  Budget  under  control 
ntmiber  0348-0046).  Applicants  must 
sign  and  return  the  certification  with 
their  application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

B.  Application  Limits 

The  application  should  be  double- 
spaced  and  single-sided  on  8  Vz"  x  11" 
plain  white  paper,  with  1*  margins  on 
all  sides.  Use  only  a  standard  size  font 
no  smaller  than  12  pitch  throughout  the 
application.  All  pages  of  the  application 
(including  appendices,  resumes,  charts, 
references/footnotes,  tables,  maps  and 
exhibits)  must  be  sequentially 
niunbered,  begiiming  on  the  first  page 
after  the  budget  justification,  the 
principal  investigator  contact 
information  and  the  Table  of  Contents. 
Although  there  is  no  limitation 
regarding  number  of  pages,  applicants 
are  urged  to  be  concise  and  limit 


applications  to  no  more  than  30  pages. 
Applicants  are  requested  not  to  send 
pamphlets,  brochures,  or  other  printed 
material  along  with  their  applications  as 
these  pose  copying  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process.  In 
addition,  applicants  must  not  submit 
any  additional  letters  of  endorsement 
beyond  any  that  may  be  required. 
Applicants  are  encouraged  to  submit 
curriculum  vitae  in  a  biographical 
format. 

C.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 

ensure  that  the  application  package  has 

been  properly  prepared. 

— One  original,  signed  and  dated 
application  plus  two  copies. 

— Attachments/ Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  dociunentation 
such  as  resumes,  and  letters  of 
agreement/support. 

(1)  Application  for  Federal  Assistance 
(SF-424,  Rev,7-97) 

(2)  Budget  information-non- 
construction  programs  (SF424AatB) 

(3)  Budget  Justification,  including 
subcontract  agency  budgets 

(4)  Application  Narfative  and 
Appendices 

(5)  Assurances  Non-Construction 
Program 

(6)  Certification  Regarding  Lobbying 

(7)  If  appropriate,  a  completed  SPOC 
certification  with  the  date  of  SPOC 
contact  entered  in  line  16,  page  1  of  the 
SF-424,  REV.  7-97 

D.  Application  Submission 

Deadline.  The  closing  (deadline)  time 
and  date  for  receipt  of  applications  is 
4:30  p.m.  (Eastern  Time  Zone)  on  the 
date  indicated  under  CLOSING  TIME 
AND  DATE  at  the  beginning  of  this 
annoimcement.  Applications  received 
after  4:30  p.m.  will  be  classified  as  late. 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the: 
OCS  Operations  Center,  1815  North  Fort 
Myer  Drive,  Suite  300,  Arlington, 
Virginia  22202  and  labeled:  Application 
for  Compassion  Capital  Fund 
Demonstration  Program.  Applicants  are 
responsible  for  mailing  applications 
well  in  advance,  when  using  all  mail 
services,  to  ensure  that  the  applications 
are  received  on  or  before  the  deadline 
time  and  date. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  other 
representatives  of  the  applicant  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
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deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.  at:  OCS 
Operations  Center,  1815  North  Fort 
Myer  Drive,  Suite  300,  Arlington, 
Virginia  22202  and  labeled:  Application 
for  Compassion  Capital  Fund 
Demonstration  Program.  Applicants  are 
cautioned  that  express/overnight  mail 
services  may  not  always  deliver  as 
agreed. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 


application  will  not  be  considered  in 
the  ciirrent  competition. 

Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  for 
applicants  siffected  by  acts  of  God  such 
as  floods  and  hurricanes,  when  there  is 
widespread  disruption  of  the  mail 
service,  or  for  other  disruptions  of 
services,  such  as  a  prolonged  blackout, 
that  affect  the  public  at  large.  A 
determination  to  waive  or  extend 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

E.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13  the 
Department  is  required  to  submit  to 
0MB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations  including 
program  announcements.  All 
information  collections  within  this 


program  annoimcement  are  approved 
imder  the  following  current  valid  OMB 
control  nmnbers  0348-0043,  0348-0044, 
034800040,  0348-0046,  0925-0418  and 
0970-0139. 

Public  reporting  burden  for  this 
collection  is  estimated  to  average  25 
hours  per  response,  including  tibe  time 
for  reviewing  instructions,  gathering 
and  maintaining  the  data  needed  and 
reviewing  the  collection  of  information. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number. 

Dated:  May  31,  2002. 
Wade  F.  Horn, 

Assistant  Secretary  for  Children  and  Families. 
(FR  Doc.  02-14319  Filed  6-6-02;  8:45  am] 
BHJJNO  CODE  4184-01-P 
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June  7,  2002 
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DEPARTMENT  OF  EDUCATION 

Disability  and  Rehabilitation  Researcli 
Pro}acts  (DRRP)  Program 

AGENCY:  National  Institute  on  Disability 
and  Rehabilitation  Research  (NIDRR), 
Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  of  final  priorities. 

1 

summary:  The  Assistant  Secretary 
announces  final  priorities  for  one  or 
more  Bum  Model  Systems  (BMS) 
Projects,  one  Bum  Data  Center  (BDC), 
and  for  a  Traumatic  Brain  Injiuy  Model 
Systems  (TBIMS)  Program.  The 
Assistant  Secretary  may  use  one  or  more 
of  these  priorities  for  competitions  in 
FY  2002  and  in  later  years.  We  take  this 
action  to  focus  research  attention  on 
identified  national  needs.  We  intend 
these  priorities  to  improve  the 
rehabilitation  services  and  outcomes  for 
individuals  with  severe  bum  injiiries 
and  Traumatic  Brain  Injury  (TBI). 
EFFECTIVE  DATE:  These  priorities  are 
effective  June  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
Room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

The  purpose  of  the  DRRP  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  that  help  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  into  society 
and  to  improve  the  effectiveness  of 
services  authorized  imder  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act). 

This  priority  reflects  issues  discussed 
in  the  New  Freedom  Initiative  (NFI)  and 
NIDRR's  Long-Range  Plan  (the  Plan). 
The  NFI  can  be  accessed  on  the  Internet 
at:  http://www.whitehouse.gov/news/ 
freedominitiative/freedominiative.htnil. 

The  Plan  can  be  accessed  on  the 
Internet  at:  http://www.ed.gov/offices/ 
OSERS/NIDRR/Products. 

We  published  a  notice  of  proposed 
priorities  (NPP)  for  the  Bum  Model 


Systems  (BMS)  Projects  and  the  Biun 
Data  Center  (BDC)  in  the  Federal 
Register  on  March  5.  2002  (67  FR 
10088).  We  also  published  a  separate 
notice  of  proposed  priority  for 
Traumatic  Brain  Injury  Model  Systems 
(TBIMS)  in  the  Federal  Register  on 
March  5,  2002  (67  FR  10094).  We  have 
combined  in  this  notice  of  final 
priorities  the  priorities  for  the  BMS, 
BDC,  and  TBIMS.  This  NFP  contains 
several  significant  changes  from  the 
NPP.  Specifically  for  the  BMS,  we  have 
made  the  conference  reflect  the  topic 
rather  than  the  title.  We  will  determine 
the  location  of  the  project  directors' 
meeting  after  award,  rather  than  specify 
at  this  time  that  the  meeting  must  be 
held  in  Washington,  DC.  Specifically  for 
the  TBIMS,  we  added  a  priority  on 
measures,  we  added  neiuological 
recovery  as  a  possible  research  issue, 
and  we  expanded  the  settings  in  which 
research  on  diagnostic  procediu^s  can 
occiu.  We  fully  explain  these  changes  in 
the  Analysis  of  Comments  and  Changes 
elsewhere  in  this  notice. 

The  backgroimds  for  each  of  the 
priorities  were  published  in  their 
respective  notices  of  proposed  priority. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
NPPs,  several  parties  submitted 
comments  on  the  proposed  priorities 
(seven  parties  for  the  BMS,  one  party  for 
the  BDC,  and  28  parties  for  the  TBIMS). 
An  analysis  of  the  comments  and  of  any 
changes  in  the  priorities  since 
publication  of  the  NPPs  is  published  as 
an  appendix  at  the  end  of  this  notice. 
We  discuss  conunents  imder  the  priority 
to  which  they  pertain. 

Generally,  we  do  not  address 
technical  and  other  minor  changes  and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  priorities,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 
When  inviUng  applications  we  designate  the 
priority  as  absolute,  competitive  preference, 
or  invitational. 

Priorities 

Priority  1 — Bum  Model  System  Projects 

This  priority  supports  one  or  more 
Bum  Model  System  projects  for  the 
purpose  of  generating  new  knowledge 
through  research  to  improve  treatment 
and  service  delivery  outcomes  for 
persons  with  biun  injury.  A  BMS 
project  must: 

(1)  Establish  a  multidisciplinary 
system  that  begins  with  acute  care  and 
encompasses  rehabilitation  services 


specifically  designed  to  meet  the  needs 
of  individuals  with  bum  injiuies.  This 
system  must  encompass  a  continuum  of 
care,  including  emergency  medical 
services,  acute  care  services,  acute 
medical  rehabilitation  services,  post- 
acute  services,  psychosocial/vocational 
services,  and  long-term  commtmity 
follow  up. 

(2)  Participate  as  directed  by  the 
Assistant  Secretary  in  national  studies 
of  biun  injuries  by  contributing  to  a 
national  database  and  by  other  means  as 
required  by  the  Assistant  Secretary;  and 

(3)  Conduct  no  more  than  five 
research  studies  in  bum  injury 
rehabilitation,  enstiring  that  each  project 
has  sufficient  sample  size  and 
methodological  rigor  to  generate  robust 
findings  that  will  contribute  to  the 
advancement  of  knowledge  in 
accordance  with  the  NFI  and  the  Plan. 
These  studies  may  be  done  in 
collaboration  with  other  BMS  projects. 

In  proposing  research  studies, 
applicants  must  demonstrate  their 
potential  impact  on  rehabilitation  goals 
and  objectives.  Applicants  may  select 
from  the  following  research  directives 
related  to  specific  areas  of  the  NFI  and 
the  Plan: 

•  Integrating  Individuals  with 
Disabilities  into  the  Workforce:  (1) 
Assess  intervention  strategies  for 
improving  employment  outcomes  of 
individuds  surviving  severe  bums;  or 
(2)  Identify  environmental  factors  that 
either  enable  or  impede  conunimity  and 
workplace  integration. 

•  Maintaining  Health  and  Function: 
(1)  Study  interventions  to  improve 
rehabilitation  potential  in  the  acute  care 
setting  such  as  nutritional  support,  early 
therapeutic  exercise  to  increase 
mobility,  treatment  for  scar  tissue,  or  the 
prevention  and  treatment  of  secondary 
conditions;  (2)  Develop  and  evaluate 
rehabilitation  treatment/interventions 
for  individuals  surviving  severe  bums; 
or  (3)  Design  and  test  service  delivery 
models  that  provide  quality 
rehabilitation  care  for  bum  survivors 
imder  constraints  imposed  by  recent 
changes  in  the  health  care  financing 
system. 

•  Assistive  and  Universally  Designed 
Technologies: 

(1)  Evaluate  the  impact  of  selected 
innovations  in  technolog>'  (e.g.,  assistive 
devices,  biomaterials)  on  outcomes  such 
as  function,  independence,  and 
emplojrment  of  individuals  with  biira 
injuries;  or  (2)  Investigate  the  impact  of 
national  telecommimications  and 
information  policy  on  the  access  of 
individuals  with  bum  injuries  to  related 
education,  work,  and  other 
opportimities. 


•  Full  Access  to  Community  Life: 
Assess  the  value  of  peer  support  and 
early  onset  of  services  from  community 
and  social  support  organizations  to 
improve  outcomes  such  as 
independence,  commimity  integration, 
employment,  function,  and  health 
maintenance. 

•  Associated  Areas:  Develop  and 
refine  measiues  of  treatment 
effectiveness  in  bium  rehabilitation  to 
incorporate  environmental  factors  in  the 
assessment  of  fimction. 

(4)  Provide  widespread  consumer- 
oriented  dissemination  activities  to 
other  bum  projects,  rehabilitation 
practitioners,  researchers,  individuals 
with  bum  injuries  and  their  families 
and  representatives,  and  other  public 
and  private  organizations  involved  in 
biun  care  and  rehabilitation. 

In  carrying  out  these  purposes,  the 
projects  must: 

•  Involve  individuals  with 
disabilities  or  their  family  members  or 
both,  individuals  who  are  members  of 
groups  that  have  traditionally  been 
imderrepresented,  and  consumers,  as 
appropriate,  in  all  stages  of  the  research 
and  demonstration  endeavor; 

•  Demonstrate  culturally  appropriate 
and  sensitive  methods  of  data 
collection,  measiurements,  and 
dissemination  addressing  needs  of  bum 
survivors  with  diverse  backgrounds; 

•  Demonstrate  the  research  and 
clinical  capacity  to  participate  in 
collaborative  projects,  clinical  trials,  or 
technology  transfer  with  other  BMS 
projects,  other  NIDRR  grantees,  and 
similar  programs  of  other  public  and 
private  agencies  and  institutions;  and 

•  In  conjimction  with  other  BMS 
projects,  plan  and  conduct  a  state-of- 
the-science  conference  late  in  the  fourth 
year  on  new  trends  in  bum  injury 
rehabilitation  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fifth  year  of 
grant. 

Priority  2 — Bum  Data  Center 

This  priority  supports  a  Btun  Data 
Center  (BDC)  for  the  purpose  of 
managing  and  facilitating  the  use  of 
information  collected  by  the  BMS 
projects  on  individuals  with  bum 
injury.  The  BDC  must: 

(1)  Establish  and  maintain  a  database 
repository  for  data  from  BMS  projects 
while  providing  for  confidentiality, 
quality  control,  and  data  retrieval 
capabilities,  using  cost-effective  and 
user-friendly  technology; 

(2)  Ensure  data  quality,  reliability, 
and  integrity  by  providing  training  and 
technical  assistance  to  BMS  projects  on 


data  collection  procedures,  data  entry 
methods,  and  use  of  study  instruments; 

(3)  Provide  consultation  to  NIDRR  and 
to  directors  and  staff  of  the  BMS 
projects  on  utility  and  quality  of  data 
elements; 

(4)  Support  efforts  to  improve  the 
research  findings  of  the  BMS  projects  by 
providing  statistical  and  other 
consultation  regarding  the  national 
database; 

(5)  Facilitate  dissemination  of 
information  generated  by  the  BMS 
projects,  including  statistical 
information,  scientific  papers,  and 
consumer  materials; 

(6)  Evaluate  the  feasibility  of  linking 
and  comparing  BMS  data  to  population- 
based  data  sets  or  other  available  biun 
data  and  provide  technical  assistance 
for  such  linkage,  as  appropriate;  and 

(7)  Develop  guidelines  to  provide 
access  to  BMS  data  by  individuals  and 
institutions,  ensuring  that  data  are 
available  in  accessible  formats  for 
individuals  with  disabilities. 

In  carrying  out  these  pmposes,  the 
center  must: 

•  Demonstrate  knowledge  of 
culturally -appropriate  methods  of  data 
collection,  including  imderstanding  of 
culturally  sensitive  measurement 
approaches;  and 

•  Collaborate  with  other  NIDRR- 
funded  projects,  e.g.,  the  Model  Spinal 
Cord  Injiuy  and  TBIMS  Data  Centers, 
regarding  issues  such  as  database 
development  and  maintenance,  center    ' 
operations,  and  data  management. 

Priority  3 — Traumatic  Brain  Injury 
Model  Systems 

This  priority  supports  Traumatic 
Brain  Injury  Model  System  projects  for 
the  purpose  of  generating  new 
knowledge  through  research  to  improve 
treatment  and  services  delivery 
outcomes  for  individuals  with  TBI.  A 
TBIMS  project  must: 

(1)  Have  a  multidisciplinary  system  of 
rehabilitation  care  specifically  designed 
to  meet  the  needs  of  individuals  with 
TBI.  This  system  must:  (a)  Encompass  a 
continuum  of  care,  including  emergency 
medical  services,  acute  care  services, 
acute  medical  rehabilitation  services, 
and  post-acute  services;  and  (b) 
demonstrate  the  ability  to  enroll 
adequate  numbers  of  subjects  in  order  to 
conduct  rigorous  research  projects. 

(2)  Conduct  no  more  than  three 
research  studies  focused  on  areas 
identified  in  the  NFI  and  the  Plan, 
ensuring  that  each  project  has  sufficient 
sample  size  and  methodological  rigor  to 
generate  robust  findings.  These  studies 
may  be  done  in  collaboration  with  other 
TBIMS  projects. 


(3)  Participate  as  directed  by  the 
Assistant  Secretary  in  national  studies 
of  TBI  by  contributing  to  a  national 
database  and  by  other  means  as  required 
by  the  Assistant  Secretary,  collect  data 
on  TBIMS  participants,  adhering  to  data 
collection  and  data  quality  guidelines 
developed  by  the  TBINDC  in 
consultation  with  NIDRR,  and 
demonstrating  capacity  to  maintain 
long-term  retention  of  participants. 

(4)  Disseminate  research  findings  to 
clinical  and  consumer  audiences,  using 
accessible  formats,  and  evaluate  impact 
of  these  findings  on  improved  outcomes 
for  individuals  with  TBI. 

(5)  Collaborate,  as  appropriate,  with 
other  system  projects  in  ongoing 
research  and  dissemination  efforts, 
providing  information  on  coordination 
mechanisms,  quality  control,  and 
impact  on  overall  management  of  the 
system  project. 

In  carrying  out.these  purposes,  the 
TBIMS  project  may  select  one  of  the 
following  research  objectives  related  to 
specific  areas  of  the  NFI  or  the  Plan: 

•  Integrating  Individuals  with 
Disabilities  into  the  Workforce:  (1) 
Develop  and  evaluate  strategies  that 
improve  the  employment  outcomes  of 
individuals  with  TBI,  particularly 
focusing  on  job  quality  and  job  stability; 
and  (2)  Investigate  the  relationship 
between  treatment  in  TBIMS  and 
improved  employment  outcomes  for 
individuals  with  TBI. 

•  Maintaining  Health  and  Function: 

(1)  Study  the  impact  of  diagnostic 
iimovations,  such  as  use  of  intracranial 
pressure  and  functional  MRI,  on 
management  of  rehabilitation  outcomes; 

(2)  Identify  pharmacologic  interventions 
of  psychoactive  drugs  and  other 
pharmacologic  agents  to  enhance 
cognitive  and  behavioral  outcomes,  (3) 
Design  and  test  rehabilitation 
interventions  that  improve  neurological 
recovery  (including  motor  and  cognitive 
recovery),  functional,  and  long-term 
outcomes  of  individuals  with  TBI;  or  (4) 
Examine  treatment  alternatives  for 
depression  and  other  affective  disorders. 

•  Assistive  and  Universally  Designed 
Technologies:  (1)  Evaluate  the  impact  of 
selected  iimovations  in  technology  or 
rehabilitation  engineering  or  both  on 
outcomes  such  as  function, 
independence,  and  employment;  or  (2) 
Evaluate  the  impact  of  selected 
innovations  in  technology  or 
rehabilitation  engineering  or  both  on 
service  delivery  to  individuals  with  TBI. 

•  Full  Access  to  Community  Life:  (1) 
Develop  and  test  strategies  for 
improving  the  independent  living/ 
comm unify  integration  outcomes  of 
individuals  with  TBI,  including 
identifying  predictors  of  community 
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participation  and  interventions  that  may 
affect  it;  (2)  Evaluate  the  role  of  family 
and  social  supports  in  facilitating  the 
independent  living/commimity 
integration  outcomes  of  individuals 
with  disabilities;  or  (3)  Examine  the 
impact  of  environmental  and  attitudinal 
barriers  on  the  outcomes  of  individuals 
with  TBI. 

•  Associated  Areas:  Conduct  research 
to  develop  new  or  assess  existing 
measures  to  support  the  research  goals 
described  above. 

In  carrying  out  these  purposes,  the 
TBIMS  project  must: 

•  Involve,  as  appropriate,  individuals 
with  disabilities  or  their  &mily 
members  or  both,  individuals  who  are 
members  of  groups  that  have 
traditionally  been  imderrepresented  in 
all  aspects  of  the  research  as  well  as  in 
design  of  clinical  services  and 
dissemination  activities. 

•  Demonstrate  knowledge  of 
culturally  appropriate  methods  of  data 
collection,  including  understanding  of 
culturally  sensitive  measurement 
approaches;  Collaborate  with  other 
related  projects,  including  the  other 
funded  TBIMS  projects. 

Intergovernmental  Review 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  review  this  doounent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  dociunent  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b). 

(Catalog  of  Federal  Domestic  Assistance 
Niunber  84.133A.  Disability  and 
Rehabilitation  Research  Project) 


Dated:  June  3.  2002. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — ^Analysis  of  Comments  and 
Changes 

Priority  1—Bum  Model  Systems  (BMS) 
Projects 

Comment:  One  commenter  asked  that  the 
priority  include  a  focus  on  unique  issues 
regarding  social  integration  and  psychosocial 
rehabilitation  faced  by  children  with  severe 
bum  injuries. 

Discussion:  An  applicant  could  propose  a 
•study  pertaining  to  these  issues;  however, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  focus  on 
these  issues.  The  peer  review  process  will 
evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  Several  commenters  noted  that 
the  new  model  seems  to  emphasize  the 
clinical  and  logistical  aspects  of 
rehabilitation  (e.g.,  functional  recovery, 
ADLs),  but  lacked  emphasis  on  psychological 
interventions  and  treatments  for  targeting 
problems  of  self-image,  pain,  or  depression. 

Discussion:  Psychological  treatment  is  an 
important  component  of  bum  care 
rehabilitation.  An  applicant  could  propose  a 
study  pertaining  to  these  issues;  however, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  focus  on 
these  issues.  The  peer  review  process  will 
evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  One  commenter  suggested  that, 
in  the  background  statement,  scars, 
contractures,  etc.  should  be  identified  as 
primary  complications  rather  than  secondary 
complications. 

Discussion:  NIDRR's  concern  is  the  impact 
of  complications  in  general  on  outcomes  of 
individuals  with  serious  bums.  An  applicant 
could  propose  a  study  pertaining  to  these 
issues;  however,  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  focus  on  these  issues.  The  peer 
review  process  will  evaluate  merits  of  the 
proposal. 

Changes:  None. 

Comment:  One  commenter  stated  that 
neuropathy  is  not  a  common  complication. 

Discussion:  Literature  cited  in  the  notice  of 
proposed  priorities  identified  neuropathy  as 
a  common  complication  in  older  and 
critically  ill  individuals  with  severe  bum. 

Changes:  None. 

Comment:  One  commenter  asked  that  the 
state-of-the-science  conference  be  held  at 
Year  five  instead  of  Year  four. 

Discussion:  NIDRR  views  the  state-of-the- 
science  conference  as  an  important 
dissemination  effort  to  stakeholders, 
scientific,  and  consumer  communities,  as 
well  as  bum  survivors  and  their  families.  On 
this  basis,  NIDRR  decided  that  the  conference 
should  be  held  late  in  the  Year  four  so  that 
the  conference  proceedings  can  be  published 
during  Year  five. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
the  conference  title  be  changed  to  "Current 
Status  of  Bum  Rehabilitation." 


Discussion:  Funded  centers  will  have  the 
opportimity  to  name  the  conference. 

Changes:  Priority  has  been  changed  to 
reflect  the  conference  topic  rather  than  title. 

Comment:  One  commenter  suggested  that 
funded  centers  meet  at  the  American  Bum 
Association  (ABA)  once  a  year  and  not  in 
Washington,  DC. 

Discussion:  Funded  centers  will  have  the 
opportunity  to  discuss  this  issue  at  the  first 
Project  Director's  meeting  in  Washington, 
DC.  Meeting  in  Washington,  E)C  would  allow 
other  NIDRR  staff  to  attend  Project  Directors' 
meetings. 

Changes:  We  are  no  longer  requiring  the 
meeting  to  be  in  held  in  Washington,  DC. 
NIDDR  will  make  this  determination  after 
award,  rather  than  specify  at  this  time  that 
the  meeting  must  be  held  in  Washington,  DC. 

Comment:  One  commenter  suggested 
removing  reference  to  crab  shells  research. 

Discussion:  Applicants  may  choose  to 
conduct  research  to  evaluate  the  impact  of 
selected  innovations  in  technology.  Choice  of 
technologies  for  study,  such  as  bio- 
technology based  products,  is  up  to  the 
applicant;  however,  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  focus  on  these  issues.  The  peer 
review  process  will  evaluate  merits  of  the 
proposal. 

Changes:  None. 

Comment:  One  commenter  suggested 
expanding  the  focus  on  Telehealth. 

Discussion:  NIDRR  concurs  that  Telehealth 
has  potential  for  advancing  bum  care 
rehabilitation.  An  applicant  could  propose  a 
study  pertaining  to  this;  however,  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  focus  on  this  issue.  The 
peer  review  process  will  evaluate  merits  of 
the  proposal. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
the  background  discussion  of  environmental 
factors  reflect  both  reality  and  the  new 
paradigm. 

Discussion:  An  applicant  could  propose  a 
study  pertaining  to  these  issues;  however, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  focus  on 
these  issues.  The  peer  review  process  will 
evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  Several  commenters  asked  for 
clarification  regarding  the  number  of 
proposed  site-specific  projects  and 
collaborative  projects. 

Discussion:  Applicants  may  choose  to 
propose  up  to  five  research  projects.  One 
project  must  be  designed  as  a  collaborative 
study.  NIDRR  imposed  a  limit  of  five  projects 
in  order  to  encourage  applicants  to  focus  and 
to  design  more  rigorous  studies.  The  peer 
review  process  will  evaluate  merits  of  the 
proposal. 

Changes:  None. 

Comment:  Several  commenters  asked  about 
the  funding  level  and  number  of  proposed 
centers. 

Discussion:  The  Notice  Inviting 
Applications  will  specify  the  proposed 
number  of  centers  and  the  proposed  funding 
level. 

Changes:  None. 
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■     Comment:  One  commenter  suggested  that 
research  on  long-term  behavioral  adjustment 
not  be  limited  to  pediatric  bum  survivors. 

Discussion:  An  applicant  could  propose  a 
study  pertaining  to  these  Issues:  however, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  focus  on 
these  issues.  The  peer  review  process  will 
evaluate  merits  of  the  proposal. 
Changes:  None. 

Priority  2— Bum  Data  Center  (BDC) 

Comment:  One  commenter  suggests  that 
the  BDC  create  formal  linkages  between  the 
Burn  Model  Systems  Data  and  the  ABA/ 
TRACS  National  Bum  Repository. 

Discussion:  NIDRR  will  explore  the 
mechanism  to  link  the  two  centers  within  the 
context  of  the  Department's  policy. 

Changes:  None. 

Priority  3 — Traumatic  Brain  Injury  Model 
Systems  (TBIMS) — General  Comments 

Traumatic  Brain  Injury  Model  Systems 
(TBIMS)— General 

Comment:  A  number  of  commenters  asked 
whether  there  is  a  requirement  that  three 
projects  be  proposed. 

Discussion:  Applicants  must  conduct  at 
least  one  but  no  more  than  three  research 
studies.  There  is  no  requirement  that 
applicants  must  propose  three  projects. 

Changes:  None. 

Comment:  A  number  of  commenters  asked 
whether  the  proposed  research  studies  must 
fall  within  one  single  area  or  research 
objective. 

Discussion:  There  is  no  requirement  that 
all  projects  fall  into  one  area.  Applicants  may 
propose  projects  that  fall  into  different  areas 
or  across  areas. 

Changes:  None. 

Comment:  A  commenter  asked  for 
clarification  on  how  the  proposed  limit  of  no 
more  than  three  studies  will  be  applied  over 
a  multiyear  grant.  For  instance,  does  NIDRR 
expect  each  study  to  run  for  the  complete 
multiyear  funding  period?  Can  serial 
substudies  be  proposed  over  multiple  years 
in  a  single  study  for  up  to  three  study  areas? 

Discussion:  The  design  and  duration  of 
research  studies  is  left  up  to  each  individual 
applicant.  There  is  no  requirement  that  each 
study  run  for  the  complete  multiyear  funding 
period.  Serial  substudies  can  be  proposed 
over  multiple  years  in  a  single  study  for  up 
to  three  study  areas. 

Changes:  None. 

Comment:  Several  commenters  asked  if 
multi-center  collaborations  are  allowed  in 
addition  to  the  three  projects  referenced  in 
the  announcement,  stressing  the  importance 
of  such  collaboration  for  increasing  sample 
size  and  reducing  repetitive  efforts.    . 

Discussion:  The  purpose  of  the  limit  of 
three  projects  is  to  encourage  applicants  to 
focus  and  to  design  more  rigorous  studies. 
For  this  reason,  NIDRR  has  determined  that 
applicants  should  not  propose  more  than 
three  projects  in  total.  However,  nothing 
prohibits  an  applicant  from  proposing 
collaborative  efforts  as  one  of  the  three 
research  projects.  In  fact,  NIDRR  has 
supported  increased  collaboration  across 
centers  and  plans  to  fund  multi-center 
oollaborative  TBI  research  projects  in  FY03. 


Changes:  None. 

Comment:  One  commenter  asked  if  new 
applicants  for  TBMIS  have  to  compete  with 
currently  funded  projects. 

Discussion:  The  competition  is  for  the  next 
five  years  of  funding  for  the  TBMIS.  It  is 
open  to  all  eligible  applicants,  including 
currently  funded  projects  that  must  compete 
for  renewed  funding. 

Changes:  None. 

Comment:  One  commenter  asked  how 
likely  is  it  that  newcomers  (e.g.,  first-time 
applicants)  could  be  successful  in  applying 
for  this  grant  program. 

Discussion:  Applications  for  the  TBIMS 
grant  program  are  subject  to  an  independent 
peer  review  process.  Each  application  is 
reviewed  on  its  merits  based  upon  the 
evaluation  criteria  published  with  the  final 
notice.  Prior  membership  in  the  TBIMS  is  not 
an  evaluation  criterion. 

Changes:  None. 

Comment:  A  number  of  commenters 
requested  that  the  priority  tnclude 
consideration  of  children  age  16  and 
younger.  Children  sustain  significant 
physical,  neurocognitive,  psychosocial,  and 
developmental  deficits  as  a  result  of  TBI. 

Discussion:  NIDRR  is  very  concerned  about 
the  rehabilitation  of  children  who  experience 
TBI  and  currently  funds  several  projects 
examining  rehabilitation  interventions  and 
outcomes  of  individuals  under  age  16.  The 
TBIMS  projects  were  designed  to  focus  on 
adult  populations.  At  this  time,  NIDRR  does 
not  propose  to  expand  the  TBIMS  projects  to 
include  children.  However,  NIDRR  is 
considering  mechanisms  by  which  to  expand 
research  on  rehabilitation  for  adolescents  and 
children  with  TBI. 

Changes:  None. 

Comment:  One  commenter  noted  that 
achieving  good  rehabilitation  outcomes 
requires  addressing  the  needs  of  the  family 
system.  Therefore,  projects  should  examine 
the  impact  of  brain  injury  on  families  and  the 
impact  of  families  on  rehabilitation 
outcomes. 

Discussion:  An  applicant  could  propose  a 
study  pertaining  to  these  topics;  however, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  focus  on 
these  issues.  The  peer  review  process  will 
evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  One  commenter  identified  a 
need  for  the  TBIMS  projects  to  adopt  a 
broader  view  of  rehabilitation  for  brain 
injury.  The  TBIMS  projects  have  historically 
been  managed  by  medical  schools  and 
centers  and,  therefore,  focused  on  medical 
models  of  rehabilitation.  University-based 
schools  of  education,  for  example,  could 
collaborate  with  other  partners  to  examine 
such  topics  as  education  for  children,  youth, 
and  young  adults. 

Discussion:  NIDRR  will  consider 
applications  from  any  applicant  that  meets 
the  statutory  requirements  under  the  funding 
authority,  encompassing  States,  public  or 
private  agencies,  including  for-profit 
agencies,  public  or  private  organizations, 
including  for-profit  organizations, 
institutions  of  higher  education,  and  Indian 
tribes  and  tribal  organizations.  The  peer 
review  process  will  evaluate  the  merits  of  the 
approach  used  by  the  applicant. 


Changes:  None. 

Comment:  Several  commenters  spoke  to 
the  need  for  TBIMS  projects  to  collaborate 
formally  or  informally  with  other  nationally 
funded  projects,  such  as  State  projects 
funded  by  the  Health  Resources  Services 
Administration's  Maternal  and  Child  Health 
Bureau.  Center  for  Disease  Control  projects, 
or  State  initiatives. 

Discussion:  NIDRR  encourages 
collaboration  across  Federal,  State,  and  other 
funding  mechanisms.  The  peer  review 
process  will  evaluate  merits  of  the  proposal. 
However,  NIDRR  has  no  basis  to  determine 
that  all  applicants  should  be  required  to 
collaborate  with  other  national  or  State- 
funded  projects. 

Changes:  None. 

Comment:  One  commenter  asked  whether 
letters  of  collaboration  are  required  for 
proposed  collaboration  sites. 

Discussion:  The  evaluation  criteria  include 
a  requirement  that  evidence  of  commitment 
be  provided  for  collaborators. 

Changes:  None. 

Comment:  One  commenter  asked  how 
applicants  can  be  expected  to  specify  the 
type  and  number  of  staff,  staff  deployment, 
and  training  and  supervision  for  longitudinal 
data  collection  when  the  priority  does  not 
specify  what  data  will  need  to  be  collected, 
where,  and  with  what  frequency.  Future 
changes  in  inclusion  criteria  could  also  have 
significant  implications  for  the  volume,  site, 
and  nature  of  data  collection. 

Discussion:  Applicants  should  budget  costs 
associated  with  date  collection  on  elements 
in  the  current  data  base  (the  data  elements 
are  available  by  linking  to  http:// 
www.tbims.org 

Changes:  None. 

Comment:  One  commenter  expressed 
concem  about  using  the  current  inclusion 
criteria  for  the  TBIMS.  These  inclusion 
criteria  target  individuals  who  receive 
inpatient  rehabilitation  immediately 
following  acute  care.  Four  issues  are 
identified:  (1)  a  sample  using  this  approach 
will  be  unrepresentative  of  persons  with 
moderate  and  severe  TBI;  (2)  required 
enrollment  volumes  will  be  increasingly 
difficult  to  maintain;  (3)  applications  of 
individual  centers  in  geographic  areas  with 
high  managed  care  penetration  may  be 
penalized,  and  (4)  recruitment  and  followup 
costs  will  be  impossible  to  project  if 
inclusion  criteria  are  to  be  changed  partway 
through  a  funding  cycle. 

Discussion:  Changing  the  inclusion  criteria 
was  a  subject  of  considerable  discussion 
among  the  model  systems  directors  during 
the  last  funding  cycle;  however,  the  model 
systems'  directors  reached  no  final  decision 
on  this  issue.  NIDRR  anticipates  that  further 
discussion  of  inclusion  criteria  will  occur 
and  that  modifications  to  the  inclusion 
criteria  are  likely.  For  purposes  of  this 
priority,  applicants  must  use  the  existing 
criteria  for  making  projections  of  the  number 
of  subjects  submitted  to  the  model  system 
database.  NIDRR  will  work  collectively  and 
individually  with  programs  to  solve  any  cost 
implications  that  may  result  from  changes  to 
the  inclusion  criteria  during  the  funding 
cycle. 

Changes:  None. 
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Comment:  One  commenter  recommended 
that  a  quota  be  established  for  national 
database  enrollment  so  that  all  centers  will 
be  required  to  submit  the  same  number  of 
cases  per  year. 

Discussion:  While  not  planning  on 
establishing  a  quota  for  enrollment,  NIDRR 
plans  to  monitor  closely  proposed  and  actual 
numbers  of  cases  submitted  to  the  national 
database  during  the  funding  cycle.  Projects 
proposing  to  submit  fewer  than  35  cases  per 
year  would  seem  to  be  seriously  limited  in 
their  ability  to  carry  out  rigorous  research. 
The  peer  review  process  will  evaluate  merits 
of  the  proposal.  For  purpose  of  responding  to 
this  notice,  prospective  applicants  should 
base  their  proposals  on  the  anticipated 
numbers  of  individuals  who  meet  the  current 
inclusion  criteria  of  the  TBIMS. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  that  required  colla^ration  could  not 
take  place  if  one  or  more  of  the  involved 
projects  are  not  funded. 

Discussion:  It  seems  reasonable  to  assume 
that,  given  the  anticipated  numt)er  of  centers, 
it  will  be  possible  to  replace  a  collaborator 
who  is  not  funded.  NIDRR  recommends  that 
applicants  propose  collaborations  as  deemed 
necessary  for  the  studies  that  each  project 
undertakes.  NIDRR  will  work  with  any  center 
where  the  lack  of  funding  of  a  proposed 
collaborator  creates  a  problem. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  about  how  changes  to  data 
requirements  for  the  national  dataset  would 
impact  collaborative  and  other  research. 

Discussion:  Changes  involving  the  national 
dataset  will  be  applied  to  every  center 
equally.  One  criterion  by  which  to  evaluate 
decisions  to  remove  data  elements  from  the 
data  set  will  be  whether  these  are  currently 
being  used  in  a  study.  Also,  an  individual 
project  or  collaborating  group  has  the  option 
of  continuing  to  collect  data  for  purposes  of 
an  individual  study  even  if  the  data  are  no 
longer  required  for  the  national  dataset. 
Thus,  it  would  appear  that  there  is  no 
limitation  resulting  from  potential  changes  to 
the  longitudinal  dataset. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  that  the  priority  provides  a 
disincentive  to  performance  of  high-quality 
efficacy  research  as  planning  multi-center 
treatment  trials  with  unknown  collaborators 
is  virtually  impossible. 

Discussion:  NIDRR  will  be  aimouncing  its 
TBI  collaborative  research  funding  grant 
program  soon  after  the  announcement  of 
awards  for  the  TBIMS.  NIDRR  anticipates 
that  there  will  be  2-3  awards  under  this 
program,  with  funding  sufficient  to  carry  out 
multi-center  trials  and  maintain  research 
management  oversight.  For  the  current 
competition,  NIDRR  recommends 
collaboration  as  appropriate  to  increase 
sample  size. 

Changes:  None. 

Specific 

Comment:  Several  commenters  expressed 
concern  about  the  study  of  diagnostic 
interventions,  inquiring  about  the 
acceptability  of  conducting  studies  of 


positron  emission  tomography  (PET),  SPECT, 
TMS,  etc.  on  the  management  of 
rehabilitation  outcomes. 

Discussion:  The  diagnostic  procedures 
mentioned  in  the  proposed  priority  are 
examples.  An  applicant  could  propose  a 
study  pertaining  to  these;  however,  NIDRR 
has  no  basis  to  determine  that  all  applicants 
should  be  required  to  focus  on  these  issues. 
The  peer  review  process  will  evaluate  merits 
of  the  proposal. 

Changes:  None. 

Comment:  Several  commenters  stated  that 
the  study  of  diagnostic  irmovations  should 
not  be  limited  to  acute  management  (in 
reference  to  point  1  of  the  Health  and 
Function  research  area).  Persons  with  TBI  in 
the  post-acute  period  often  have  residual 
impairments  that  may  benefit  from 
iimovative  new  diagnostic  procedures  that 
may  lead  to  more  appropriate  treatments. 

Discussion:  These  comments  make  a  valid 
point.  NIDRR  is  interested  in  research  that 
may  improve  outc(Jhies  for  persons  with  TBI 
across  the  continuum  of  health  care. 

Changes:  The  word  acute  has  been 
eliminated  from  this  point  in  the  final 
priority. 

Comment:  One  commenter  argued  that 
research  in  the  employment  area  should 
focus  on  developing  a  knowledge  base  to 
support  specific  interventions  that  address 
the  luiique  challenges  faced  by  individuals 
with  brain  injury  while  engaging  in  work. 

Discussion:  NIDRR  strongly  supports 
efforts  to  translate  research  into  practice. 
Employment  is  a  critical  issue  for  persons 
with  TBI.  Applicants  could  propose  to 
address  this  issue  within  the  priority  areas 
outlined  in  the  priority.  The  peer  review 
process  will  evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  One  commenter  urged  NIDRR  to 
consider  the  impact  of  failure  to  classify  TBI 
properly  in  the  emergency  room  or  in  other 
service  delivery  settings  in  establishing  its 
priorities. 

Discussion:  An  applicant  could  propose  a 
study  pertaining  to  this;  however,  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  focus  on  this  issue.  The 
peer  review  process  will  evaluate  merits  of 
the  proposal. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
natural  supports  and  volunteerism  be 
included  as  possible  research  topics  for  the 
model  systems. 

Discussion:  An  applicant  could  propose  a 
study  pertaining  to  these  research  topics; 
however,  NIDRR  has  no  basis  to  determine 
that  all  applicants  should  be  required  to 
focus  on  these  issues.  The  peer  review 
process  will  evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  One  commenter  was  concerned 
about  a  perceived  emphasis  on  predictors 
within  the  priority,  stating  that  predictors 
may  be  used  to  screen  out  people  from 
treatments  or  resources. 

Discussion:  NIDRR  is  interested  in 
identifying  factors  that  help  predict  whether 
interventions  contribute  to  positive  outcomes 
for  persons  with  TBI.  It  is  not  interested  in 
funding  research  that  limits  access  to 
treatments  or  resources  for  individuals  with 
TBI. 


Changes:  None. 

Comment:  Several  commenters  focused  on 
the  need  for  strong  dissemination  plans. 
TBIMS  projects  should  be  encouraged  to 
have  clear  management  plans  with  strong 
dissemination  components.  Model  Systems 
should  be  charged  with  producing  more 
materials  that  are  research  based  and  widely 
disseminated  to  the  field,  concerning  subjects 
that  are  of  importance  to  the  field. 

Discussion:  Dissemination  and  operational 
plans  are  selection  criteria  for  TBIMS 
projects.  Thus,  applicants  are  encouraged  to 
provide  evidence  of  their  strengths  in  both 
dissemination  and  management,  providing, 
for  example,  information  on  strategies,  tools, 
and  personnel  to  manage  the  project  and 
disseminate  its  findings.  The  peer  review 
process  will  evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  Applicants  should  be  required 
to  focus  research  in  areas  of  critical  need  for 
research-to-practice  and  to  provide  strong 
training  components  within  each  project. 

Discussion:  NIDRR  supports  training 
through  a  number  of  mechanisms,  including 
the  Fellowship  program,  the  Advanced 
Rehabilitation  Research  Training  program, 
and  the  Rehabilitation  Research  Training 
Center  program.  Because  of  funding  levels, 
the  TB^S  projects  are  not  required  to 
provide  training  as  a  component  of  the 
program  but  rather  are  required  to  emphasize 
service  delivery  and  research  as  well  as 
longitudinal  data  collection  on  the  natural 
history  of  individuals  with  TBI. 

Changes:  None. 

Comment:  One  commenter  asked  why  the 
priority  does  not  give  mention  activities 
described  in  Chapter  7  of  NIDRR's  Long- 
Range  Plan,  "Associated  Disability  Research 
Areas."  There  is  a  need  for  validation  and 
development  of  measures  of  environment 
and  accommodation,  especially  as  the  latter 
may  apply  to  cognitive  abilities.  Other 
constructs  such  as  community  integration 
and  quality  of  life  require  measurement 
refinement.  It  was  suggested  that  some 
mention  be  given  to  these  areas  as  they  might 
relate  to  the  four  areas  of  research  delineated 
in  the  proposed  priority. 

Discussion:  NIDRR  agrees  that 
development  of  measures  across  the  four 
areas  delineated  in  the  proposed  priority 
could  be  an  appropriate  research  activity  for 
TBIMS  projects. 

Changes:  The  priority  has  been  modified  to 
permit  applicants  to  choose  to  do  research  on 
TBI  measures. 

Comment:  Consistent  with  the  World 
Health  Organization's  shift  to  a  multifaceted 
conceptualization  of  health  and  functioning 
as  reflected  in  the  recent  publication  of  the 
International  Classification  of  Functioning 
and  Disability,  TBIMS  projects  should  focus 
on  enviroimiental  barriers  and  facilitators. 

Discussion:  An  applicant  could  propose  a 
study  pertaining  to  these  topics;  however, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  focus  on 
these  issues.  The  peer  review  process  will 
evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  The  TBIMS  would  be  able  to 
recruit  substantially  more  participants  if  they 
were  permitted  to  enroll  subjects  at  the  point 


of  admission  to  acute  rehabilitation  instead 
of  acute  care.  This  option  preserves  premium 
rehabilitation  care  and  enhances  the  national 
database. 

Discussion:  The  TBIMS  project  directors 
discussed  this  possibility  during  the  last 
funding  cycle.  It  is  anticipated  that  there  will 
be  further  discussion  in  the  future. 

Changes:  None. 

Comment:  The  use  of  the  word  "impact" 
in  the  priority,  "Study  the  impact  of 
diagnostic  interventions  *   *   *"  suggests  that 
the  diagnostic  innovations  should  be  studied 
in  relation  to  treatment  interventions  based 
on  the  results  of  the  testing.  However,  basic 
studies  establishing  a  relationship  between 
neuroimaging  results  and  rehabilitation 
outcome  must  be  done  before  interventions 
can  be  designed.  Can  the  priority  include 
wording  that  allows  for  pre-interventional 
studies  such  as  those  assessing  the  predictive 
ability  of  diagnostic  innovations? 

Discussion:  NIDRR  funds  applied 
rehabilitation  research.  While  applicants  are 
not  precluded  from  proposing  pre- 
interventional  studies,  they  are  urged  to 
demonstrate  the  potential  for  designing  new 
interventions.  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  focus  on  these  issues.  The  peer 
review  process  will  evaluate  merits  of  the 
proposal. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
research  on  the  use  of  homeopathic  medicine 
in  treating  persons  with  traumatic 
rehabilitation  be  added  to  the  priority. 

Discussion:  An  applicant  could  propose  a 
study  pertaining  to  this;  however,  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  focus  on  this  issue.  The 
peer  review  process  will  evaluate  merits  of 
the  proposal. 

Changes:  None. 

Comment:  In  the  ER  setting,  a  person  may 
be  diagnosed  with  a  spinal  cord  injury  or 
multiple  trauma.  Due  to  the  nature  of  the 
emergency,  TBI,  especially  mild  TBI,  is 
frequently  overlooked.  Can  NIDRR  require 
that  the  TBIMS  address  these  issues? 

Discussion:  NIDRR  agrees  that  mild  TBI 
and  dual  diagnoses  are  a  significant  problem. 
TBIMS  focus  on  moderate  to  severe  health 
injury,  but  NIDRR  funds  other  research  on 
mild  head  injury.  An  applicant  could 
propose  a  study  pertaining  to  these  topics; 
however,  NIDRR  has  no  basis  to  determine 
that  all  applicants  should  be  required  to 


focus  on  these  issues.  The  peer  review 
process  will  evaluate  merits  of  the  proposal. 

Changes:  None. 

Comment:  Several  commenters  urged 
NIDRR  to  ensure  that  the  TBIMS  projects 
have  true  participatory  involvement  of 
people  who  have  sustained  brain  injuries. 

Discussion:  NIDRR  concurs  with  this 
comment,  and  the  priority  reflects  its 
commitment  to  consumer  participation. 

Changes:  None. 

Comment:  It  is  recommended  that  the 
TBIMS  projects  include  development  and 
evaluation  of  TBI  education  and  service 
referral  methods  that  will  improve  individual 
transition  to  the  community,  especially  those 
individuals  who  have  received  medical  and 
rehabilitation  services  at  a  location  other 
than  their  home  community. 

Discussion:  An  applicant  could  propose  a 
study  pertaining  to  this;  however,  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  focus  on  this  issue.  The 
peer  review  process  will  evaluate  merits  of 
the  proposal. 

Changes:  None. 

Comment:  One  commenter  encouraged  the 
use  of  a  variety  of  research  methodologies 
based  on  the  nature  of  the  research  question 
to  be  addressed  as  well  as  multidisciplinary 
research  that  encourages,  respects,  and 
validates  the  breadth  of  research 
perspectives. 

Discussion:  NIDRR  agrees  with  this 
comment  and  urges  applicants  to  be 
cognizant  of  these  issues  in  writing  their 
applications. 

Changes:  None. 

Comment:  Add  the  following  research 
objectives  to  the  section  on  Integrating 
Persons  with  Disabilities  into  the  Workforce: 

(a)  Develop  and  evaluate  strategies  that 
improve  employment  outcomes  of  persons 
with  TBI,  including  transition  and  youth;  and 

(b)  Identify  effective  employment  strategies 
such  as  job  sharing  and  self-employment. 

Discussion:  Applicants  may  propose  these 
topics  as  they  fall  within  the  priorities  as 
written.  However,  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  focus  on  these  issues.  The  peer 
review  process  will  evaluate  merits  of  the 
proposal. 

Changes:  None. 

Comment:  Add  the  following  objective  to 
Full  Access  to  Community  Life:  a)  Examine 
the  impact  of  environmental  and  attitudinal 
barriers  on  the  outcomes  of  persons  with  TBI. 


Discussion:  NIDRR  concurs  with  this 
recommendation. 

Changes:  The  priority  has  been  modified  to 
allow  applicants  to  choose  to  do  research  on 
attitudinal  barriers. 

Comment:  One  commenter  proposed  that 
the  priority  include  a  requirement  to  design 
and  test  rehabilitation  interventions  that 
improve  neurological  recovery  (including 
motor  and  cognitive  recovery),  functional, 
and  longterm  outcomes  for  persons  with  TBI. 

Discussion:  NIDRR  concurs  with  this 
recommendation. 

Changes:  The  priority  has  been  modified  to 
include  neurological  recovery  (including 
motor  and  cognitive  recovery). 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  M.133A] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research— Disability 
Rehabilitation  Research  Projects 
(DRRP)  Program;  Notice  inviting 
Applications  for  Fiscal  Year  (FY)  2002 

Purpose  of  the  Program:  The  purpose 
of  the  DRRP  Program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Rehabilitation  Act  of  1973 
(the  Act),  as  amended. 

For  FY  2002  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priorities  we  describe  in  the 
PRIORITIES  section  of  this  application 
notice.  We  intend  these  priorities  to 
improve  the  rehabilitation  services  and 
outcomes  for  individuals  with  severe 
bum  injuries  and  traumatic  brain  injury. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States;  public  or  private  agencies, 
including  for-profit  agencies;  public  or 
private  organizations,  including  for- 
profit  organizations;  institutions  of 
higher  education;  and  Indian  tribes  and 
tribal  organizations. 


Application  Notice  for  Fiscal  Year  2002  Disability  Rehabilitation  Research  Projects,  CFDA  No.  84-1 33A 


Funding  priority 


84.133A-1,  Bum  Model  Systems 

84.133A-4,  Bum  Data  Center  

84. 133A-5,     Traumatic     Brain 
Model  Systems. 


Injury 


Application  avail- 
able 


June  7.  2002 
June  7,  2002 
June  7,  2002 


Deadline  for  trans- 
mittal of  applica- 
tions 


July  22,  2002 
July  22,  2002 
July  22,  2002 


Estimated 

available 

funds 


$1,200,000 

250,000 

5.475.000 


Maximum 

award 

amount  (per 

year)  * 


$300,000 
250,000 
365,000 


Estimated 

numt>er  of 

awards 


4 

1 

15 


Project  pe- 
riod 
(months) 


60 

eo 

00 


*  Note:  We  wilt  reject  without  consideration  any  application  that  proposes  a  budget  exceeding  the  stated  maximum  award  amount  In  any  year 
(See  34  CFR  75.104(b)). 
Note:  The  Department  is  not  bound  by  any  estimates  in  this  notice. 
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Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80,  81.  82,  85. 
86  and  97,  and  (b)  The  program 
regulations  34  CFR  part  350. 

Priorities 

This  competition  focuses  on  projects 
designed  to  meet  the  priorities  in  the 
notice  of  final  priorities  for  these 
programs,  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
priorities  are: 

Priority  1 — Bum  Model  System  Projects 
Priority  2 — Bum  Data  Center 
Priority  3 — Tmumatic  Brain  Injury 

Model  Systems 

For  FY  2002  these  priorities  are 
absolute  priorities.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  one  or  more  of 
these  priorities. 

Selection  Criteria 

We  use  the  following  selection  criteria 
to  evaluate  applications  \mder  this 
program. 

Ine  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses. 

An  additional  10  points  may  be 
earned  by  an  applicant  depending  on 
how  well  they  meet  the  additional 
selection  criterion  elsewhere  in  this 
notice. 

Priority  1 — Bum  Model  Systems  Projects 
and  Priority  3 — Traumatic  Brian  Injury 
Model  Systems 

We  use  the  following  selection  criteria 
to  evaluate  applications  for  the  Bum 
Model  Systems  Projects  and  for  the 
Traiunatic  Brain  Injury  Model  Systems. 

(a)  Responsiveness  to  an  absolute  or 
competitive  priority  (6  points). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  an 
absolute  or  competitive  priority 
published  in  the  Federal  Reoster. 

(2)  In  determining  the  application's 
responsiveness  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  one  or  more  of  the  foUowing 
factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority.  (3 
points) 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority.  (3  points) 

(b)  Design  of  research  activities  (40 
points). 

(1)  "The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 


accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the  art.  (10  points) 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  ciirrent  literature,  demonstrating 
knowledge  of  the  state-of-the  art;  (5 
points) 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge;  (8  points) 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size;  (7 
points) 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective;  (5 
points) 

(E)  'The  data  analysis  methods  are 
aporopriate.  (5  points) 

fc)  Design  of  dissemination  activities 
(8  points). 

11)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format.  (4  points) 

(ii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population.  (2 
points) 

(iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities.  (2  points) 

(d)  Plan  of  operation  (8  points). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  m  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks.  (8  points) 


(e)  Collaboration  (5  points). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  m  determining  the  quahty  of 
collaboration,  the  Secretary  considers 
one  or  more  of  the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project.  (3  points) 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant.  (2 
points) 

(f)  Adequacy  and  reasonableness  of 
the  budget  (5  points). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities.  (3  points) 

(ii)  The  extent  to  which  the  applicant 
is  of  sufficient  size,  scope,  and  quality 
to  effectively  carry  out  the  activities  in 
an  efficient  manner.  (2  points) 

(g)  Plan  of  Evaluation  (10  points). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  m  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  extent  to  which  the  plan 
of  evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(i)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
ipipactS'  on  the  target  population;  (5 
points)  and 

(ii)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate.  (5  points) 

(h)  Project  Staff  (Q  points). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  m  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability.  (2  points) 

(3)  In  addition,  the  Secretary 
considers  one  or  more  of  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities.  (2  points) 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 


accomplish  all  the  proposed  activities  of 
the  project.  (2  points) 

(iii)  The  extent  to  which  the  key 
persoimel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subiect  areas.  (2  points) 

(i)  Adequacy  and  accessibility  of 
resources  (10  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2]  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  one  or  more  of  the  following 
factors: 

(i)  The  quality  of  an  applicant's  past 
performance  in  carrying  out  a  grant.  (1 
point) 

(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research.  (8  points) 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project.  (1  point) 

Priority  2 — Bum  Data  Center 

We  use  the  foUowing  selection  criteria 
to  evaluate  applications  for  the  Bum 
Data  Center. 

(a)  Responsiveness  to  an  absolute  or 
competitive  priority  (15  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  of 
competitive  priority,  the  Secretary 
oonsiders  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (5 
points). 

(ii)  "The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (10  points) 

(b)  Quality  of  the  project  design  (35 
points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  one  or  more  of  the 
following  factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable  (5  points). 

(ii)  The  quality  of  the  methodology  to 
be  employed  in  the  proposed  project  (15 
points). 


(iii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to 
and  will  successfully  address  the  needs 
of  the  target  population  or  other 
identified  needs  (5  points). 

(iv)  The  extent  to  which  the  proposed 
development  efforts  include  adequate 
quality  controls  and,  as  appropriate, 
repeated  testing  of  products  (5  points). 

(v)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
federal  resources  (5  points). 

(c)  Design  of  dissemination  activities 
(15  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
projects,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (8  points). 

(ii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (7 
points). 

(d)  Technical  Assistance  (10  points). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (5  points). 

(ii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (5  points). 

(e)  Plan  of  evaluation  (10  points). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 


(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward- 

(A)  Implementing  the  plan  of 
operation  (3  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  'The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that  is  based  on  identified 
performance  measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points). 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(f)  Project  Staff  [10  points). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  m  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  ate  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  ail 
proposed  activities  (3  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points). 

(g)  Adequacy  and  reasonableness  of 
the  budget  (5  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (3  points). 
Additional  Selection  Criterion  (10 
points). 

We  use  the  following  additional 
criterion  to  evaluate  applications  under 
each  priority. 

Up  to  10  points  based  on  the  extent 
to  which  an  appUcation  includes 
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effective  strategies  for  employing  and 
advancing  in  emplojnnent  qualified 
individuals  with  disabilities  in  projects 
awarded  under  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  emptbyment  qualified 
individuals  with  disabilities. 

Thus,  for  piuposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  these  priorities. 
That  is,  an  appUcant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Pre-Application  Meeting:  Interested 
parties  are  invited  to  participate  in  a 
pre-application  meeting  to  discuss  the 
funding  priorities  and  to  receive 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  priorities.  The  pre-application 
meeting  will  be  held  on  Jime  28,  2002 
either  by  conference  call  or  in  person  at 
the  Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services,  Switzer  Building,  room  3065, 
330  C  Street,  SW.,  Washington,  DC 
between  9  a.m.  and  11  a.m.  NIDRR  staff 
will  also  be  available  from  12:30  p. m.  to 
4  p.m.  on  that  same  day  to  provide 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  priority.  For  further  information 
or  to  miake  arrangements  to  attend 
contact  Donna  Nangle,  Switzer 
Building,  room  3412.  330  C  Street,  SW., 
Washington,  DC  20202.  Telephone  (202) 
205-5880  or  via  Internet: 
doima.nangle@ed.gov. 

If  you  use  a  telecommunication 
device  for  the  deaf  (TDD),  you  may  call 
(202)  205-4475. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meetings 

The  meeting  site  is  accessible  to 
individuals  with  disabilities,  and  a  sign 
language  interpreter  will  be  available.  If 
you  will  need  an  auxiliary  aid  or  service 
other  than  a  sign  language  interpreter  in 
order  to  participate  in  the  meeting  (e.g., 
other  interpreting  service  such  as  oral, 
cued  speech,  or  tactile  interpreter; 
assistive  listening  device;  or  materials  in 
alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  this  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it 


Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998  (Pub.  L. 
105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999  (Pub.  L.  106-107)  encourage 
us  to  undertake  initiatives  to  improve 
our  grant  processes.  Enhancing  the 
ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts.  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  our  business 
processes. 

We  are  requiring  that  applications  to 
the  FY  2002  Disability  Rehabilitation 
Research  Projects  (DRRP)  Program  be 
submitted  electronically  using  e- 
Application  available  through  the 
Education  Department's  e-GRANTS 
system.  The  e-GRANTS  system  is 
accessible  through  its  portal  page  at: 
http://e-gmnts.ed.gov. 

Applicants  who  are  unable  to  submit 
an  application  through  the  e-GRANTS 
system  may  apply  for  a  waiver  to  the 
electronic  submission  requirement.  To 
apply  for  a  waiver,  applicants  must 
explain  the  reason(s)  that  prevent  them 
from  using  the  Internet  to  submit  their 
applications.  The  reason(s)  must  be 
outlined  in  a  letter  addressed  to:  Ruth 
Brannon,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3413, 
Switzer  Building,  Washington,  DC 
20202-2645.  Please  submit  your  letter 
no  later  than  two  weeks  before  the 
closing  date. 

Any  application  that  receives  a  waiver 
to  the  electronic  submission 
requirement  will  be  given  the  same 
consideration  in  the  review  process  as 
an  electronic  appUcation. 

Waiver  of  Proposed  Rulemaking 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Proiect  for  Electronic  Submission 
of  Applications 

In  FY  2002,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 


formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Disability  Rehabilitation  Research 
Projects  (DRRP)  Program— CFDA 
84.133A  is  one  of  the  programs  included 
in  the' pilot  project.  If  you  are  an 
applicant  imder  the  DRRP,  you  must 
submit  yoxn  application  to  us  in 
electronic  format  or  receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCA'nON,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

Please  note  the  following: 

•  Do  not  wait  until  the  deadline  date 
for  the  transmittal  of  applications  to 
submit  your  application  electronically. 
If  you  wait  imtil  the  deadline  date  to 
submit  your  application  electronically 
and  you  are  imable  to  access  the  e- 
Application  system,  you  must  contact 
the  Help  Desk  by  4:30  p.m.  Washington 
DC  time  on  the  deadline  date. 

•  Keep  in  mind  that  e-Application  is 
not  operational  24  hours  a  day  every 
day  of  the  week.  Click  on  Hours  of  Web 
Site  Operation  for  specific  hours  of 
access  during  the  week. 

•  You  will  have  access  to  the  e- 
Application  Help  Desk  for  technical 
support:  1-888-336-8930  (TTY:  1-866- 
697-2696,  local  202-401-8363).  The 
Help  Desk  hours  of  operation  are 
limited  to:  8  a.m.-6  p.m.  Washington 
DC  time  Monday-Friday. 

•  If  you  submit  your  application 
electronically  by  the  transmittal  date  but 
also  wish  to  submit  a  paper  copy  of  your 
application,  then  you  must  mail  the 
paper  copy  of  the  application  on  or 
before  the  deadline  date  to:  U.S. 
Department  of  Education,  Application 
Control  Center,  Attention:  CFDA  # 
84.133A,  7th  and  D  Streets,  SW.,  Room 
3671,  Regional  Office  Building  3. 
Washington,  DC  20202-4725. 

•  You  can  submit  all  dociunents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424  Standard  Face  Sheet),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424  Standard 
Face  Sheet)  to  the  Application  Control 
Center  after  following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPUCATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 


APPLICATION  system.  You  will  receive 
an  automatic  acluiowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  imique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5:  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatiires  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  DRRP  at:  http://e- 
grants.ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SVV., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via 
Internet:  Donna.Nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  may  call  the 
TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Elef:tronic  Access  to  This  Document 

You  may  review  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Dociunent  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  ofHcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  762(g)  and 
7B4(b). 

Dated:  June  3,  2002. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Frequent  Questions 

I.  Can  I  Get  an  Extension  of  the  Due  Date? 


No.  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  be  Included  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  "The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publicaUons,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  Is  the  Allowable  Indirect  Cost 
Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 
An  applicant  for  an  RRTC  is  limited  to  an 
indirect  rate  of  15%.  An  applicant  for  a 
Disability  and  Rehabilitation  Research 
Project  should  limit  indirect  charges  to  the 
organization's  approved  indirect  cost  rate.  If 
the  organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 


Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether  My 
Project  Is  of  Interest  To  NIDRR  or  Likely  To 
Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My  Application 
Will  Be  Referred  to  the  Most  Appropriate 
Panel  for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  if  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  madei^ithin  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  /  Call  NIDRR  To  Find  Out  if  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  Is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  144 
[FRL  -7225-8] 
RIN  2040-AD63 

Underground  Injection  Control 
Program— Notice  of  Final 
Determination  for  Class  V  Wells 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination; 

and  final  rule. 

summary:  Today,  the  Environmental 
Protection  Agency  (EPA)  is  announcing 
a  final  determination  for  all  sub-classes 
of  Class  V  injection  wells  not  included 
in  the  final  rulemaking  on  Class  V  motor 
vehicle  waste  disposal  wells  and  large- 
capacity  cesspools  (December  7, 1999). 
These  include  shallow  non-hazardous 
industrial  waste  disposal  wells,  large- 
capacity  septic  systems,  agricultural  and 
storm  water  drainage  wells,  and  other 
wells.  The  Agency  has  determined  that 
the  existing  Federal  imderground 
injection  control  (UIC)  regulations  are 
adequate  to  prevent  these  Class  V  wells 
from  endangering  imderground  sources 
of  drinking  water  (USDWs)  and  no  new 
rulemaking  is  necessary  at  this  time. 


Because  today's  action  fulfills  the 
Agency's  obligation  with  regard  to  Class 
V  wells  as  stated  in  section  1421  of  the 
Safe  Drinking  Water  Act,  EPA  is  also 
amending  its  UIC  rules  by  removing 
outdated  references  regarding  futiue 
Class  V  regulations.  In  addition,  some 
minor  changes  were  made  to  correct 
mistakes  and  omissions  within  the  CFR. 

DATES:  The  final  determination  and  rule 
revisions  will  be  effective  on  June  7, 
2002.  Pursuant  to  40  CFR  23.7,  for  the 
piirposes  of  judicial  review,  this  final 
determination  and  rule  revisions  are 
issued/promulgated  as  of  1 :00  p.m. 
Eastern  Time  on  Jime  7,  2002. 

ADDRESSES:  The  determination  and  ■ 
supporting  documents,  including  public 
comments  and  EPA  responses,  are 
available  for  review  in  the  UIC  Class  V, 
W-98-G5V  Water  Docket,  U.S. 
Enviromnental  Protection  Agency,  401 
M  Street,  SW.,  East  Tower  Basement, 
Room  57,  Washington,  DC,  20460.  For 
information  on  how  to  access  Docket 
materials,  please  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  Eastern 
Time,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Robyn 
Delehanty,  Office  of  Groimd  Water  and 
Drinking  Water  (mailcode  4606M), 
Environmental  Protection  Agency,  1200 


Pennsylvania  Ave,  NW.,  Washington, 
DC,  20460.  Phone:  202-564-3880.  For 
general  information,  contact  the  Safe 
Drinking  Water  Hotline  at  800-426- 
4791.  The  Safe  Drinking  Water  Hotline 
is  open  Monday  through  Friday, 
excluding  Federal  holidays,  bom  9  a.m. 
to  5:30  p.m.  Eastern  Time. 

SUPPLEMENTARY  INFORMATION:  Affected 
Entities:  Today's  determination  and  rule 
applies  to  owners  or  operators  of  any 
type  of  Class  V  well  that  is  not  a  large- 
capacity  cesspool  or  a  motor  vehicle 
waste  disposal  well,  as  described  in  the 
December  7, 1999  Class  V  Rule  (64  FR 
68546)  at  40  CFR  144.81(2)  and 
144.81(16),  respectively.  The  following 
table  lists  sub-classes  and  examples  of 
entities  that  may  have  wells  covered  by 
this  action.  This  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  affected  by,  or  interested  in, 
this  action.  Other  types  of  entities  not     ' 
listed  in  the  table  could  also  be 
interested.  To  determine  whether  your 
injection  well  is  affected  by  this  action, 
examine  the  applicability  criteria  in  40 
CFR  144.1(g).  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


Category 


Industry  and  Commerce 


State  and  Local  Government 


Federal  Govemment 


Examples  of  entities  potentially  affected  t>y  this  action 


Fanns,  animal  feeding  operations,  and  ottier  agricultural  sites  ttiat  drain  excess  surface  or 
sutwurface  water  into  wells;  sites  that  have  storm  water  drainage  wells,  facilities  operating 
large-capacity  septic  systems,  or  nonhazardous  waste  disposal  wells  including  disposal  of 
byproducts  from  industrial  operations;  facilities  that  extract  minerals  from  brine  and  then  in- 
ject the  spent  brine  underground;  mines  that  backfill  materials  into  mine  shafts,  pipelines,  or 
other  holes  that  are  deeper  than  they  are  wide;  aquaculture  facilities  that  dispose  of  waste- 
water in  underground  wells;  solution  mines  ttiat  use  injection  wells  in  the  recovery  of  min- 
erals from  ore  bodies  that  have  already  been  conventionally  mined;  sites  that  use  injection 
wells  as  part  of  aquifer  remediation  activities;  geothennal  power  pjants  that  reinject  fluids 
into  the  ground;  facilities  that  extract  direct  heat  from  geothermal  fluids  and  then  return 
those  fluids  underground;  and  sites  that  use  "open-loop"  heat  pump/air  conditioning  sys- 
tems. 

Municipalities  that  use  stomi  water  drainage  wells;  publicly  owned  treatment  works  that  inject 
sewage  treatment  effluent  underground;  and  State  and  local  govemment  entities  that  inject 
water  underground  for  the  purpose  of  aquifer  recharge  or  aquifer  storage  and  recovery. 

Any  Federal  Agency  that  owns  or  operates  one  of  the  above  types  of  wells. 
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I.  Background 

A.  Statutory  and  Regulatory  Framework 

Class  V  wells  are  regulated  under  the 
authority  of  Part  C  of  the  Safe  Drinking 
Water  Act  (SDWA  or  the  Act)  (42  U.S.C. 
aooh  et  seq.).  The  SDWA  authorizes 
EPA  to  protect  the  quality  of  drinking 
water  in  the  United  States,  and  Part  C 
specifically  mandates  the  regulation  of 
underground  injection  of  fluids  through 
wells.  The  Agency  has  promulgated  a 
series  of  underground  injection  control 
(UIC)  regulations  under  this  authority. 

Section  1421  of  the  Act  requires  EPA 
to  propose  and  promulgate  regulations 
specifying  minimiun  requirements  for 
effective  State  programs  to  prevent 
imdergroiuid  injection  that  may 
endanger  drinking  water  sources.  EPA 
promulgated  administrative  and 
permitting  regulations,  now  codified  in 
40  CFR  Parts  144  and  146,  on  May  19, 
1980  (45  FR  33290),  and  technical 
requirements  in  40  CFR  Part  146  on 
June  24, 1980  (45  FR  42472).  The 
regulations  were  subsequently  amended 
on  August  27,  1981  (46  FR  43156), 
February  3, 1982  (47  FR  4992),  January 
21.  1983  (48  FR  2938),  April  1,  1983  (48 
FR  14146),  July  26,  1988  (53  FR  28118), 
December  3. 1993  (58  FR  63890).  June 
10, 1994  (59  FR  29958),  December  14, 
1994  (59  FR  64339),  June  29,  1995  (60 
FR  33926),  and  December  7, 1999  (64  FR 
BB546). 

Section  1422  of  the  Act  provides  that 
States  may  apply  to  EPA  for  primary 
enforcement  responsibility  to 
administer  the  UIC  program;  States 
receiving  such  authority  are  referred  to 
as  "primacy  States."  Where  States  do 
not  seek  this  responsibility  or  fail  to 
demonstrate  that  they  meet  EPA's 
minimum  requirements,  EPA  is  required 
to  prescribe  a  UIC  program  for  such 
States  by  regulation.  These  direct 
implementation  (DI)  program 
regulations  were  issued  in  two  phases 
on  May  11, 1984  (49  FR  20138)  and 
November  15, 1984  (49  FR  45308).  For 
the  remainder  of  this  preamble, 
references  to  the  UIC  Program 
"Director"  mean  either  the  Director  of 
the  EPA  program  (where  the  program  is 
implemented  directly  by  EPA)  or  the 
Director  of  the  primacy  State  program 
(where  the  State  is  responsible  for 
implementing  the  program).  Also, 
currently  all  UIC  programs  in  hidian 
Country  are  directly  implemented  by 
EPA.  Therefore,  for  the  remainder  of 
this  preamble,  references  to  DI  programs 
include  UIC  programs  in  Indian 
Country. 


B.  History  of  This  Rulemaking 

1.  1987  Report  to  Congress 

In  accordance  with  the  1986 
Amendments  to  the  SDWA,  EPA 
siunmarized  information  on  32  sub- 
classes of  Class  V  wells  in  a  Report  to 
Congress  entitled  Class  V  Injection 
Wells — Current  Inventory;  Effects  on 
Ground  Water;  and  Technical 
Reconunendations,  September  1987 
(EPA  1987),  This  report  presented  a 
national  overview  of  Class  V  injection 
practices  and  State  recommendations 
for  Class  V  well  design,  construction, 
installation,  and  siting  requirements  at 
that  time.  These  State 
recommendations,  however,  did  not 
give  EPA  a  clear  mandate  on  what,  if 
any,  additional  measures  were  needed 
to  control  Class  V  wells  on  a  national 
level.  For  any  given  type  of  well,  the 
recommendations  varied  broadly  and 
were  rarely  made  by  more  than  two  or 
three  States. 

2. 1994  Consent  Decree  With  the  Sierra 
Club 

On  December  30, 1993,  the  Sierra 
Club  filed  a  complaint  in  the  United 
States  District  Court  for  the  District  of 
Columbia  alleging  that  EPA  failed  to 
comply  with  section  1421  of  the  SDWA 
regarding  publication  of  proposed  and 
final  regulations  for  Class  V  injection 
wells.  The  complaint  alleged  that  EPA's " 
then  current  regulations  regarding  Class 
V  wells  did  not  meet  the  SDWA's 
statutory  requirements  to  "prevent 
underground  injection  which  endangers 
drinking  water  sources."  (EPA  1994c). 

To  resolve  the  issue,  EPA  entered  into 
a  consent  decree  with  the  Sierra  Club  on 
August  31, 1994.  This  consent  decree 
required  that,  no  later  than  August  15, 
1995,  the  Administrator  sign  a  notice  to 
be  published  in  the  Federal  Register 
proposing  regulatory  action  that  fully 
discharged  the  Administrator's 
rulemaking  obligation  under  section 
1421  of  SDWA,  42  U.S.C.  300h,  with 
respect  to  Class  V  injection  wells.  A 
final  rulemaking  on  the  matter  was 
required  to  be  signed  by  no  later  than 
November  15, 1996. 

3. 1995  Proposed  Determination 

On  August  15, 1995.  the 
Administrator  signed  a  notice  of 
proposed  rulemaking  that  proposed  a 
regulatory  determination  on  Class  V 
injection  wells  intended  to  fulfill  EPA's 
obligation  under  the  1994  consent 
decree  with  the  Sierra  Club  (60  FR 
44652,  August  28,  1995).  In  this  notice, 
EPA  proposed  not  to  adopt  additional 
Federal  regulations  for  any  types  of 
Class  V  wells.  Instead,  the  Agency 
proposed  to  address  the  risks  posed  by 


certain  wells  using  existing  authorities 
and  a  Class  V  management  strategy 
designed  to  speed  up  the  closure  of 
potentially  endangering  wells,  and 
promote  the  use  of  best  management 
practices  to  ensure  that  other  Class  V 
wells  of  concern  did  not  endanger 
USDWs.  Several  factors  led  EPA  to 
propose  this  approach:  (1)  The  wide 
diversity  in  the  types  of  fluids  being 
injected,  ranging  from  high  risk  to  not 
likely  to  endanger;  (2)  the  large  number 
of  facilities  to  be  regulated:  and  (3)  the 
nature  of  the  regulated  community, 
which  is  comprised  largely  of  small 
businesses. 

4.  1997  Modified  Consent  Decree 

Based  on  public  comments  received 
on  the  1995  proposal,  EPA  decided  to 
reconsider  its  proposed  approach. 
Because  this  reconsideration  would 
extend  the  time  necessary  to  complete 
the  rulemaking  for  Class  V  wells,  EPA 
and  the  Sierra  Club  entered  into  a 
modified  consent  decree  on  January  28, 
1997  (EPA  1997)  that  extended  the  dates 
for  rulemaking  in  the  1994  decree.  The 
modified  decree  required  three  actions. 

First,  by  no  later  than  June  18, 1998, 
the  EPA  Administrator  was  required  to 
sign  a  notice  to  be  published  in  the 
Federal  Register,  proposing  regulatory 
action  that  fully  discharged  the 
Administrator's  rulemaking  obligation 
under  section  1421  of  the  SDWA  with 
respect  to  those  types  of  Class  V 
injection  wells  determined  to  be  high 
risk  for  which  EPA  did  not  need 
additional  information.  The 
Administrator  was  required  to  sign  a 
final  determination  for  these 
endangering  Class  V  wells  by  no  later 
than  July  31,  1999.  Short  extensions 
were  subsequently  granted  for  both  of 
these  deadlines. 

Second,  by  no  later  than  September 
30,  1999,  EPA  was  required  to  complete 
a  study  of  all  Class  V  wells  not  included 
in  the  first  rulemaking  on  endangering 
Class  V  injection  wells.  The  informatioD 
collected  for  the  study  was  to  be  used 
as  the  basis  for  EPA's  determination  on 
Class  V  wells  not  included  in  the  Class 
Vrule. 

Third,  by  no  later  than  April  30,  2001, 
the  EPA  Administrator  was  required  to 
sign  a  notice  to  be  published  in  the 
Federal  Register  proposing  to  discharge 
the  Administrator's  rulemaking 
obligations  under  section  1421  of  the 
SDWA  with  respect  to  all  Class  V 
injection  wells  not  included  in  the  first 
rulemaking  for  Class  V  injection  wells. 
The  Consent  Decree  required  that  the 
Administrator  either:  (1)  Propose 
regulations  fully  implementing  section 
1421  with  respect  to  all  such  Class  V 
injection  wells;  (2)  propose  a  decision 
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that  no  further  rulemaking  is  necessary 
in  order  to  fully  discharge  the 
Administrator's  rulemaking  obligations 
under  section  1421  with  respect  to  all 
such  Class  V  injection  wells;  or  (3) 
propose  regulations  fully  implementing 
section  1421  with  respect  to  some  of 
these  remaining  Class  V  injection  wells 
and  propose  a  decision  that  no  further 
rulemaking  is  necessary  in  order  to  fully 
discharge  the  Administrator's 
rulemaking  obligations  under  section 
1421  with  respect  to  all  other  Class  V 
injection  wells  not  already  covered. 
Finally,  the  Administrator  must  sign  a 
final  determination  for  these  remaining 
Class  V  wells  by  no  later  than  May  31, 
2002. 

5.  1998  Proposal  and  1999  Final  Rule 

On  July  29, 1998  (63  FR  40586),  in 
response  to  the  first  action  required 
under  the  modified  consent  decree  with 
the  Sierra  Club,  EPA  proposed  revisions 
to  the  UIC  regulations  that  would  add 
new  requirements  for  three  sub-classes 
of  Class  V  wells  that  were  believed  to 
endanger  USDWs.  According  to  this 
proposal.  Class  V  motor  vehicle  waste 
disposal  wells  in  ground  water 
protection  areas  (as  defined  in  the  rule) 
would  either  be  banned,  or  would  have 
to  get  a  permit  that  required  fluids 
released  in  those  wells  to  not  exceed  the 
drinking  water  maximum  contaminant 
levels  (MCLs)  and  other  health-based 
standards  at  the  point  of  injection.  Class 
V  industrial  waste  disposal  wells  in 
groimd  water  protection  areas  also 
would  be  required  to  not  exceed  the 
MCLs  and  other  health-based  standards 
at  the  point  of  injection,  and  large- 
capacity  cesspools  in  such  areas  would 
be  banned. 

EPA  received  97  letters  from  public 
commentors  as  well  as 
recommendations  from  the  National 
Drinking  Water  Advisory  Council, 
which  formed  a  Federal  Advisory 
Committee  Act  (FACA)  working  group 
to  address  Class  V  UIC  and  Source 
Water  Protection  Program  integration 
issues.  This  FACA  workgroup  met  twice 
in  1999  to  discuss  the  proposed  Class  V 
regiilation.  In  addition,  on  May  21, 1999 
(64  FR  27741),  the  Agency  published  a 
notice  of  data  availability  and  further 
request  for  comment  related  to  the  1998 
proposal.  A  total  of  14  public  comment 
letters  were  received  in  response  to  this 
request. 

'Taking  all  the  public  input  into 
accoimt,  EPA  issued  final  revisions  to 
the  UIC  regulations  for  Class  V  wells  on 
December  7, 1999  (64  FR  68546).  The 
final  rule  added  new  requirements  for 
Class  V  motor  vehicle  waste  disposal 
wells  and  large-capacity  cesspools. 
Existing  motor  vehicle  waste  disposal 


wells  in  "groimd  water  protection 
areas"  and  "other  sensitive  groimd 
water  areas"  were  banned  with  a 
provision  that  allows  owners  and 
operators  of  such  wells  to  seek  a  waiver 
from  the  ban  and  obtain  a  permit 
(§  144.88(b)).  New  Class  V  motor  vehicle 
waste  disposal  wells  and  new  and 
existing  large-capacity  cesspools  were 
banned  nationwide  (§§  144.88(a)  and 
(b)).  If  a  State  fails  to  complete  their 
assessments  of  ground  water  protection 
areas  or  delineate  other  sensitive  ground 
water  areas  by  January  1,  2004,  then  all 
existing  motor  vehicle  waste  disposal 
weUs  in  that  State  become  subject  to  the 
new  requirements.  These  new 
requirements  are  minimiun  Federal 
standards — primacy  States  may  impose 
more  stringent  requirements.  'The  final 
nUe,  however,  did  not  adopt  the 
proposed  additional  requirements  for 
Industrial  waste  disposal  wells. 

6.  1999  Class  V  Study 

Chi  September  30, 1999,  in  response 
to  the  second  action  required  under  the 
modified  consent  decree  with  the  Sierra 
Club,  EPA  issued  a  study  (EPA  1999a) 
of  all  Class  V  wells  not  included  in  the 
1998  proposal  (EPA  1998a).  The  Class  V 
study  consisted  of  two  major 
components:  (1)  An  information 
collection  effort  for  the  remaining 
imiverse  of  Class  V  wells,  which  was 
divided  into  23  different  sub-classes  for 
the  purpose  of  analysis;  and  (2)  an 
"inventory  modeling"  exercise  to 
estimate  the  niunber  of  storm  water 
drainage  wells  and  large-capacity  septic 
systems,  two  types  of  wells  that  were 
believed  to  be  quite  prevalent,  but  for 
which  adequate  inventory  information 
was  particularly  lacking. 

As  described  in  detail  in  Volxune  1  of 
the  Class  V  Study,  the  information 
collection  effort  consisted  of  a 
comprehensive  literature  search.  State 
and  EPA  regional  data  collection, 
requests  to  the  public  for  data,  and  peer 
review.  As  part  of  the  State  and  EPA 
regional  data  collection,  the  Agency 
distributed  nearly  700  questionnaires  to 
EPA  regional.  State,  and  local  program 
staff  in  all  50  States  and  U.S.  territories, 
including  staff  responsible  for  managing 
Class  V  wells  in  Indian  Country  in  EPA 
Regions  5,  8,  9,  and  10.  The  Agency 
supplemented  the  information  from  the 
questionnaires  with  follow-up 
telephone  interviews  and  on-site  file 
searches  in  11  primacy  States,  3  DI 
States,  and  2  Regional  Offices  with  DI 
States.  The  Agency  also  supplemented 
the  survey  residts  with  visits  to  a 
number  of  injection  well  sites,  including 
geothermal  electric  power  well  sites  in 
California  and  food  processing  waste 


disposal  well  sites  in  Tennessee  and 
Maine. 

For  the  inventory  modeling,  EPA 
selected  and  visited  99  census  tracts 
across  the  nation  to  collect  data  on  the 
number  of  storm  water  drainage  wells 
and  large-capacity  septic  systems  and 
factors  that  influence  their  prevalence. 
Storm  water  drainage  wells  were  found 
in  22  of  the  99  census  tracts  visited  and 
large-capacity  septic  systems  were 
found  in  88  of  the  99  census  tracts 
visited.  EPA  used  the  data  collected 
from  the  visits  to  develop  mathematical 
models  for  predicting  the  niunber  of 
these  wells  nationwide. 

The  Class  V  Study  is  available  from 
the  public  docket,  or  at  the  EPA  Web 
site  h  ttp  ://www.  epa  .gov/safewater/uic/ 
clSstudy.htmHtvolumes. 

7.  2001  Proposal  and  Final 
Determination 

As  required  by  the  Decree,  EPA  issued 
a  proposed  determination  concerning 
the  Class  V  wells  not  already  addressed 
by  the  1999  rule  (66  FR  22971,  May  7. 
2001).  In  this  determination,  EPA 
proposed  that  further  regulatory  action 
for  these  wells  was  not  necessary  under 
section  1421.  Today's  final 
determination,  that  no  further 
rulemaking  is  necessary  at  this  time, 
fulfills  the  last  of  the  Agency's 
obligations  under  the  Class  V  Consent 
Decree. 

C.  Requirements  Applicable  to  Class  V 
Wells 

The  UIC  regulations  establish  five 
classes  of  injection  wells.  Class  I  wells 
are  used  to  inject  hazardous  and  non- 
hazardous  waste  beneath  the  lowermost 
formation  containing  a  USDW  within 
one-quarter  mile  of  the  well  bore.  Class 
n  wells  are  used  to  inject  fluids 
associated  with  oil  and  natural  gas 
recovery  and  storage  of  liquid 
hydrocarbons.  Class  III  wells  are  used  in 
connection  with  the  solution  mining  of 
minerals  from  ore  bodies  that  have  not 
been  conventionally  mined.  Class  IV 
wells  are  used  to  inject  hazardous  or 
radioactive  wastes  into  or  above  a 
formation  that  is  within  one-quarter 
mile  of  a  USDW.  Class  IV  wells  are 
generally  prohibited  by  40  CFR  144.13. 
Class  V  wells  are  defined,  in  the 
regulations,  as  any  well  not  included  in 
Classes  I  through  IV. 

The  1999  Class  V  Rule  added  new 
requirements  for  existing  motor  vehicle 
waste  disposal  wells  located  in  ground 
water  protection  areas  and  in  other 
sensitive  ground  water  areas  delineated 
by  the  States;  and  new  and  existing 
large-capacity  cesspools  and  new  motor 
vehicle  waste  disposal  wells 
nationwide. 
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All  remaining  Class  V  wells  that  are 
in  compliance  with  the  inventory  and 
non-endangerment  requirements  are 
currently  authorized  by  rule  or  by 

ermit  (§§  144.24(a)  and  144.84(a)).  Rule 
authorization  expires  upon  the  effective 
date  of  a  permit  issued  pursuant  to 
§§144.25,  144.31,  144.33,  or  144.34; 
upon  meeting  one  of  the  conditions 
specified  in  §  144.84(b);  or  upon  proper 
closure  of  the  well  as  described  in 
§  144.82(b). 

In  addition  to  these  provisions,  Class 

UIC  Program  Directors  have  many 
ibligations  and  authorities  under  the 
DWA  to  ensure  the  protection  of 
"SDWs.  Specifically,  the  current 

tgulations  subject  Class  V  wells  to  the 
general  statutory  and  regulatory 
prohibition  against  endangerment  of 
USDWs,  as  well  as  some  specific 
requirements.  The  prohibition  against 
endangerment  of  USDWs,  found  in 
§§  144.12  and  144.82,  applies  to  all 
Class  V  wells  and  provides  that  no 
injection-related  activity  may  be 
conducted  "in  a  manner  that  allows  the 
movement  of  fluid  containing  any 
contaminant  into  underground  sources 
of  drinking  water,  if  the  presence  of  that 
contaminant  may  cause  a  violation  of 
any  primary  drinking  water  regulation 
under  40  CFR  Part  141  or  may  otherwise 
adversely  affect  the  health  of  persons." 
Sections  144.12(c),  (d),  and  (e)  prescribe 
mandatory  and  discretionary  actions  to 
be  taken  by  the  Director  if  a  well  is  not 
in  compliance  with  §  144.12(a).  These 
actions  may  include  requiring  the  well 
operator  to  apply  for  a  permit,  ordering 
such  action  as  closure  of  the  well  to 
prevent  endangerment,  taking  an 
enforcement  action,  and/ or  taking  an 
emergency  action. 

I   Also,  owners  or  operators  of  Class  V 
injection  wells  must  submit  basic 
inventory  and  assessment  information 
under  §  144.26  and  §  144.83.  In 
addition.  Class  V  wells  are  subject  to  the 
general  program  requirements  of 
§  144.25  and  §  144.84  under  which  the 
Director  may  require  an  area,  general  or 
individual  permit,  if  necessary,  to 
protect  USDWs.  Moreover,  under 
§  144.27  and  §  144.83,  EPA  may  require 
owners  or  operators  of  any  Class  V  well, 
in  EPA-administered  programs,  to 
submit  additional  information  deemed 
necessary  to  protect  USDWs.  Owners  or 
operators  who  fail  to  submit  the 
information  reqmred  under  §§  144.26, 
144.27,  or  144.83  are  prohibited  fi^m 
using  their  injection  wells.  Lastly, 
§§  144.12  and  144.82  give  the  UIC 
Program  Director  authority  to  close  any 
Class  V  well  that  may  endanger  a 
USDW. 

The  above  referenced  sections 
represent  the  minimum  Federal 


requirements  for  all  Class  V  wells 
except  motor  vehicle  waste  disposal 
wells  and  large-capacity  cesspools.  The 
Federal  requirements  do  not  preclude  a 
State  or  local  government  from 
promulgating  more  stringent 
requirements  above  and  beyond  the 
existing  UIC  authorities,  and  many 
States  have  additional  requirements  for 
sub-classes  of  Class  V  wells  to  prevent 
endangerment. 

n.  Description  of  Today's  Action 

A.  Final  Determination 

Today,  EPA  is  issuing  its  final 
determination  that  additional  Federal 
underground  injection  control 
regulations  for  all  sub-classes  of  Class  V 
injection  wells  not  included  in  the  final 
rulemaking  on  motor  vehicle  waste 
disposal  wells  and  large-capacity 
cesspools  are  not  needed  at  this  time  to 
prevent  Class  V  wells  from  endangering 
USDWs.  The  Agency  based  the 
determination  on  the  potential  for  Class 
V  wells  to  endanger  USDWs  and  the 
anticipated  effectiveness  of  additional 
Federal  UIC  regulation.  The  Agency  will 
address  its  continuing  statutory 
obligations  by  implementing  existing 
authorities  under  the  SDWA  to  protect 
USDWs  from  any  threatening 
underground  injection  activities. 

The  determination  addresses  all  of  the 
Class  V  well  types  not  covered  by  the 
1999  final  rule,  in  response  to  the  third 
action  required  under  the  modified 
consent  decree  with  the  Sierra  Club.  It 
is  important  to  clarify  that  this  notice 
satisfies  the  Agency's  obligations  under 
the  modified  consent  decree  with  the 
Sierra  Club,  but  it  does  not  end  EPA's 
obligations,  requirements,  and  actions  to 
prevent  Class  V  wells  from  endangering 
USDWs.  As  described  in  section  I.C. 
above,  UIC  Program  Directors  have 
many  obligations  and  authorities  under 
the  SDWA  to  ensure  the  protection  of 
USDWs  from  potential  risks  posed  by 
Class  V  wells.  The  Agency  will  continue 
to  fulfill  these  obligations  using  existing 
authorities.  In  addition,  nothing  in  this 
notice  precludes  a  State  or  local 
government  from  promulgating 
requirements  more  stringent  than  the 
minimum  Federal  requirements.  Also, 
today's  determination  does  not  affect 
EPA's  authority  to  impose  any  necessary 
regulations  in  the  future  on  any  of  the 
well  types  addressed  in  today's  notice. 
Today's  determination  is  limited  to  the 
requirements  of  section  1421  of  SDWA 
as  applied  to  Class  V  injection  activities 
and  does  not  limit  in  any  way  the 
Agency's  authorities  or  obligations 
imder  other  statutes,  such  as  the  Clean 
Water  Act. 


B.  Public  Comment 

The  2001  Proposed  Determination 
(EPA  2001a)  was  open  for  public 
comment  for  60  days.  The  Agency  made 
the  proposed  determination  widely 
available  through  direct  mailing  to 
stakeholders  and  posting  the  document 
on  EPA's  Web  site.  Twenty-eight 
commentors  addressed  the  proposal. 
EPA  has  developed  a  response  to 
comment  document  (EPA  2002b) 
addressing  all  public  comments 
received  on  the  well  types  addressed  by 
the  proposed  determination. 

1.  Potential  To  Endanger 

The  potential  to  endanger  USDWs 
was  the  main  criterion  used  for  making 
the  determination.  EPA  evaluated  this 
potential  based  in  large  part  on  the 
record  of  documented  incidents  of 
groimd  water  and  other  environmental 
contamination  caused  by  the  operation 
of  the  different  Class  V  well  types 
covered  by  the  determination. 
Particularly  given  the  length  of  time  this 
program  has  been  in  existence,  EPA 
believes  that  the  absence  of  frequent, 
widespread,  or  significant  cases  of 
actual  contamination  is  good  evidence 
of  a  low  potential  for  these  wells  to 
endanger.  Therefore,  additional  Federal 
UIC  regulation  is  not  warranted  at  this 
time. 

The  majority  of  the  commentors 
agreed  with  the  Agency's  proposed 
determination  that,  based  on  the  review 
of  the  Class  V  Study  and  additional 
information  on  industrial  wells,  Class  V 
wells,  as  a  class  or  sub-class,  do  not 
pose  an  endangerment  to  USDWs  since 
dociunented  cases  of  contamination 
attributable  to  these  Class  V  wells  are 
rare. 

Some  commentors  disagreed  with  the 
Agency's  determination  and  raised  both 
the  potential  for  Class  V  wells  to 
endanger  and  some  limited  cases  in 
which  sub-classes  of  Class  V  wells  may 
have  caused  contamination. 

The  Agency  agrees  with  the 
commentors  that  there  is  the  potential 
for  any  Class  V  well  to  cause 
contamination.  However,  the  Class  V 
Study,  the  most  rigorous  and 
comprehensive  data  collection  of  Class 

V  wells  ever  undertaken,  did  not  show 
any  evidence  that  Class  V  wells,  as  a 
well  class,  or  any  Class  V  sub-class,  are 
contaminating  USDWs.  On  the  contrary, 
the  lack  of  recent  contamination  data 
that  links  these  Class  V  wells  to  ground 
water  contamination  supports  EPA's 
view  that  existing  authorities  are  being 
used  effectively  to  address  any  potential 
risk  of  these  Class  V  wells  endangering 
USDWs.  While  the  data  from  the  Class 

V  Study  did  not  support  the  need  for 
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well-specific  regulations,  there  were 
limited  cases  where  Class  V  wells  were 
foimd  to  be  endangering.  The  Agency 
recognizes  that  some  fluids  may  cause 
endangerment  if  injected  directly  into 
USDWs  or  into  vadose  zone  materials 
which  cannot  adequately  attenuate  the 
injected  fluids.  The  existing  UIC 
regulations  governing  Class  V  injection 
wells  provide  UIC  programs  with 
sufficient  authority  to,  on  a  case-by-case 
basis,  prevent  endangering  injection 
practices  and,  where  found  to  occur, 
stop  them  and  compel  the  injection  well 
owner/operator  to  take  any  restorative 
steps  needed  to  prevent  endangerment. 

2.  Adequacy  of  Existing  Regulation 

One  commentor  disagreed  with  the 
Agency's  determination  that  no 
additional  regulations  are  needed  at  this 
time  and  contends  that  the  SDWA 
requires  EPA  to  develop  additional 
minimiun  Federal  requirements.  That 
commentor  believes  the  precautionary 
endangerment  provision  of  the  Act 
requires  EPA  to  promulgate  regulations 
unless  it  can  show  that  no  underground 
source  of  drinking  water  will  be 
endangered. 

EPA  agrees  with  the  commentor  that 
the  statutory  definition  of 
"endangerment"  does  not  require 
contamination  prior  to  taking  action  of 
either  a  regulatory  or  enforcement 
nature.  That  Congress  intended  for  EPA 
to  act  in  a  preventive  fashion — ^to 
establish  regulatory  requirements  to 
prevent  contamination  of  USDWs  from 
injection  wells,  rather  than  just 
addressing  such  contamination  after  it 
occurs — is  clear  from  the  statutory 
definition  of  endangerment,  its 
legislative  history,  and  the  language  of 
section  1421. 

However,  EPA  does  not  agree  that  the 
statute  requires  EPA  to  promulgate  Class 
V  regulations  "unless  EPA  can  show  no 
endangerment  will  occ\ir."  The 
requirement  for  establishing  UIC 
regulations  imder  SDWA  section  1421  is 
that  EPA  must  establish  regulations  to 
ensure  that  State  programs  "contain 
minimum  requirements  for  effective 
programs  to  prevent  undergroimd 
injection  which  endangers  drinking 
water  sources  *  *  *"  Because  no 
amoimt  of  regulatory  control  will 
prevent  all  cases  of  contamination,  EPA 
believes  that  a  State  may  have  an 
effective,  preventative  Class  V  program 
even  though  there  may  be  isolated  cases 
of  endangerment.  As  a  result,  EPA  does 
not  agree  that  the  statute  requires  EPA 
to  prove  the  complete  absence  of 
contamination  in  order  to  determine 
that  additional  Federal  regulations  for 
Class  V  wells  are  unnecessary.  Rather, 
EPA  must  determine  whether,  based  on 


the  existing  information  available  to 
EPA,  State  programs  are  effective  in 
regulating  (i.e.,  preventing 
endangerment  from)  Class  V  wells,  and 
if  not,  what  Federal  regulations,  if  any, 
could  make  such  programs  more 
effective.  If  the  State  programs  are 
already  effective,  then  additional 
Federal  regulations  are  unnecessary. 

If  there  is  information  showing  that 
such  wells,  either  a  specific  sub-class  of 
Class  V  wells  or  Class  V  wells  as  a 
whole,  are  causing  contamination  or 
that  there  is  some  other  specific,  factual 
basis  to  determine  that  certain  Class  V 
well  injection  activities  are  likely  to 
cause  endangerments,  then  EPA  may,  in 
the  future,  determine  that  additional 
regulatory  safeguards  are  necessary  to 
prevent  endangerment.  EPA  did 
establish  additional  requirements  for 
Class  V  motor  vehicle  waste  disposal 
wells  and  large-capacity  cesspools  in 
1999  for  this  reason.  EPA  clearly  does 
not  need  to  wait  for  contamination  to 
occiu  before  determining  that  additional 
regulation  of  a  sub-class  or  class  of  UIC 
wells  is  necessary. 

3.  Effectiveness  of  Additional  Federal 
UIC  Regulation 

The  second  criterion  EPA  used  to 
make  this  determination  was  the 
anticipated  effectiveness  of  additional 
Federal  UIC  regulation.  EPA  used  this 
criterion  for  only  a  few  well  sub-classes 
for  which  a  soimd  determination  could 
not  be  based  on  the  potential  to 
endanger  alone,  and  includes 
agricultural  drainage  wells,  industrial 
waste  disposal  wells,  and  sewage 
treatment  effluent  wells.  In  evaluating 
the  anticipated  effectiveness  of 
additional  regulation,  EPA  considered 
such  factors  as  the  degree  to  which 
additional  Federal  UIC  regulations 
would  simply  duplicate  existing  State 
programs  without  increasing  the 
"effectiveness"  of  these  programs. 
While  the  Agency  also  considered  the 
possibility  of  the  UIC  program  joining 
forces  with  other  existing  or  emerging 
programs  to  achieve  greater  results  in  an 
integrated  fashion,  it  did  not  use  the 
existence  of  other  Federal  programs  that 
also  address  Class  V  wells  as  a  basis  for 
deciding  against  additional  UIC 
regulation. 

The  majority  of  the  commentors 
agreed  that  there  was  adequate  authority 
to  manage  Class  V  wells  and  additional 
Federal  regulation  is  uimecessary.  A  few 
commentors  believed  the  SDWA  would 
not  allow  for  the  use  of  anticipated 
effectiveness  of  additional  Federal 
regulation.  They  contend  that  the 
SDWA  provides  neither  an  intent  nor 
the  authority  to  limit  the  protection 
afforded  to  all  USDWs  by  restricting  its 


scope  to  regulations  which  are  proven  a 
priori  to  be  effective.  Rather,  Congress' 
concern  is  with  any  activity  which  may 
endanger  USDWs,  and  is  not  limited  to 
those  activities  for  which  a  regulatory 
program  has  been  proven  effective. 

EPA  agrees  that  Congress  intended  for 
all  injection  to  be  regulated,  and  notes 
that  the  UIC  Program  does  regulate  all 
injection  wells.  However,  EPA  disagrees 
with  the  commentor  that  the 
effectiveness  of  additional  Federal 
regulations  cannot  be  a  criterion  for 
determining  whether  to  establish  more 
prescriptive  regulations  for  Class  V 
wells.  "The  statutory  obligation  is  for 
EPA  to  determine  whether  State  UIC 
programs  are  effective  in  addressing 
endangerments  to  USDWs,  and  to 
establish  minimum  requirements  for 
such  programs  if  they  are  not  effective. 
As  a  result,  the  effectiveness  of  State 
programs,  and  additional  Federal 
regulations,  is  very  much  a  relevant 
criterion  imder  section  1421.  The 
statutory  obligation  to  establish 
additional  UIC  requirements  is  not 
triggered  solely  by  finding  that  some 
wells  may  be  or  have  been  an 
"endangerment"  as  defined  by  the 
statute.  EPA  agrees  that  the  term 
"endangerment"  is  broadly  defined  and 
preventive.  Section  1421  is  also 
preventative.  However,  the  issue  is  not 
whether  there  are,  or  might  be,  some 
instances  of  endangerment,  but  rather 
whether  additional  Federal 
requirements  are  necessary  to  ensure 
effective  State  programs  to  prevent  these 
endangerments.  If  Federal  regulations 
would  not  improve  the  effectiveness  of 
State  programs,  then  such  regulations 
are  not  required  imder  section  1421. 
The  statutory  obligation  is  to  determine 
whether  State  programs  are  ineffective 
in  addressing  endangerment;  EPA  does 
not  have  information  at  this  time  that 
indicates  that  State  programs  are 
ineffective  in  addressing  endangerments 
from  Class  V  wells. 

4.  Data  Used  To  Make  the  Determination 

a.  Completeness  of  the  Information 

The  determination  was  based  on 
information  collected  by  the  Class  V 
Study  and  industrial  waste  disposal 
well  information  collected  to  support 
the  Class  V  Proposed  Rule.  The  Class  V 
Study  was  designed  and  implemented 
to  obtain  all  information  that  was 
ciurently  available  on  Class  V  wells. 
The  Class  V  Study  represents  the  most 
comprehensive  collection  of 
information  on  Class  V  wells.  The 
majority  of  the  conunentors  referred  to 
the  Class  V  Study  data  to  support  their 
argument  either  for  or  against  the 
determination.  However,  a  few 
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commentors  indicated  that  there  was 
information  that  was  not  included  in  the 
Class  V  Study,  but  it  was  not  submitted 
as  part  of  the  comments.  As  part  of 
EPA's  obligation  to  prevent  Class  V 
wells  from  endangerment,  we  will 
continue  to  evaluate  whether  additional 
Federal  regulations  or  other  actions  are 
warranted  as  more  information  becomes 
available.  We  encourage  anyone  with 
information  to  submit  it  for 
consideration. 

b.  Areas  Not  Covered  by  the  Class  V 
Study 

Some  commentors  encouraged  the 
Agency  to  expand  the  scope  of  the  Class 
V  Study  to  include  data  collection  on: 
groimd  water  monitoring;  the  fate  of 
viruses,  chemicals  and  their  metabolites 
in  the  subsurface;  and,  additional  sub- 
classes of  Class  V  wells  such  as 
horizontal  drain  fields  and  abandoned 
drinking  water  wells  that  were  not 
addressed  in  the  Study.  While  the 
Agency  has  no  plan  to  expand  upon  the 
existing  Class  V  Study,  we  will  continue 
to  collect  information  and  evaluate  the 
potential  for  Claiss  V  wells  to  endanger 
USDWs.  The  Class  V  Study  is  a  firm 
starting  point  to  assist  the  Agency,  and 
our  stakeholders,  in  prioritizing  future 
efforts  such  as  public  outreach, 
guidance  development,  data  collection, 
and,  if  needed,  rule  development. 

A  few  commentors  raisea  concerns 
about  "emerging"  issues  such  as 
pharmaceutical  and  personal  care 
products  (PPCPs).  PPCPs  were  not 
considered  as  part  of  the  Class  V  Study. 
EPA  has  no  knowledge  of  any 
contamination  linked  to  PPCP,  nor  did 
anyone  comment  on  the  need  to  address 
PPCPs  when  the  Class  V  Study  design 
was  public  noticed.  This  may  be 
because,  until  recently,  little 
information  was  available  on  PPCPs  and 
analytical  techniques  lacked  the 
sensitivity  to  identify  PPCPs  in  water. 
The  United  States  Geological  Survey 
(USGS)  recently  released  data  on  PPCPs 
in  streams  downstream  from  areas  of 
intense  urbanization  and  animal 
production.  Additional  data  on  groimd 
water  sampling  will  be  released  later 
this  year  followed  by  data  on  drinking 
water  source  water.  EPA  has  been,  and 
will  continue  to,  work  with  the  USGS  as 
more  information  becomes  available  and 
.will  assess  the  relevance  of  the 
information  to  Class  V  activities. 

5.  Class  V  Sub-Class  Specific  Comments 

As  stated  above,  today's  Notice  of 
Final  Determination  for  Class  V  Wells 
continues  to  use  the  two  main  criteria 
proposed  in  2001 — the  potential  to 
endanger  USDWs  and  the  anticipated 
effectiveness  of  additional  Federal 


regulation — to  determine  whether  Class 

V  wells  warrant  additional  regulations 
at  this  time. 

EPA  continues  to  believe  that  the 
potential  to  endanger  USDWs  is  the 
more  important  of  the  two  criteria,  given 
the  SDWA  mandate  to  prevent 
endangerment.  EPA  also  believes  that 
the  scarcity  of  docmnented  cases  of  soil 
or  groimd  water  contamination  due  to 
Class  V  wells  demonstratejs  a  low 
potential  for  these  wells  to  endanger. 
EPA  recognizes  that  there  may  be 
isolated  instances  of  endangerment  to 
USDWs  which  have  not  been 
documented.  However,  the  Class  V 
Study,  which  was  a  thorough  and 
comprehensive  review  of  all  available 
data  on  these  wells,  did  not  document 
significant  or  widespread  cases  of 
contamination.  EPA  believes  that  most, 
if  not  all,  cases  of  significant  or 
widespread  contamination  due  to  Class 

V  wells  would  have  been  reported  in 
some  maimer  and,  as  a  result,  would 
have  been  identified  and  documented  as 
part  of  the  Class  V  Study.  As  a  result, 
the  relative  paucity  of  such 
documentation  is  viewed  by  EPA  as  a 
good  indication  that  the  existing 
regulations  are  adequate. 

The  degree  to  which  additional 
Federal  UIC  regulations  would  simply 
duplicate  existing  State  program  efforts 
without  increasing  their  "effectiveness" 
is  a  key  factor  in  evaluating  the 
usefulness  of  additional  regulations. 
The  scarcity  of  documented  cases  of 
contamination  and  the  existence  of 
effective  State  UIC  programs  signifies 
that  additional  Federal  UIC  regulations 
are  not  necessary,  at  this  time,  under  the 
statute. 

The  Agency  received  specific 
comments  on  agricultural  drainage 
wells,  aquifer  remediation  wells,  aquifer 
storage  and  recovery  wells,  geothermal 
wells,  industrial  wells,  salt  water 
intrusion  wells,  spent  brine  return  flow 
wells,  storm  water  drainage  wells,  and 
sewage  treatment  effluent  wells.  Many 
of  the  commentors  agreed  with  the 
Agency's  determination  that  additional 
regulations  were  not  needed  for  any  of 
the  sub-classes  covered  by  the 
determination.  The  remaining 
commentors  disagreed  with  the  Agency. 
However,  these  commentors  did  not 
submit  evidence  of  any  contamination 
cases  that  had  not  been  effectively 
addressed  by  UIC  I>rograms  using 
existing  authorities.  EPA  believes  that 
additional  Federal  regulation  is  not 
necessary  where  the  endangerment 
posed  by  particular  well  types  appears 
to  be  rare.  The  fact  that  few  documented 
cases  of  contamination  were  found,  and 
that  the  endangerment  was  addressed 
using  current  authorities,  supports 


EPA's  determination  that  existing 
Federal  regulations  and  State  programs 
are  effective  to  prevent  endangerment. 

EPA  does  not  believe  that  additional 
regulations  for  these  wells  should  be 
promulgated  based  upon  conjecture 
about  endangerments  that  could  occur 
or  some  kind  of  "presumption"  that 
they  do  occur  absent  a  showing 
otherwise.  EPA  does  recognize  that 
fluids  injected  into  shallow  injection 
wells  can  exceed  human  health-based 
thresholds.  However,  the  information 
available  to  the  Agency  shows  that 
existing  Federal  regulations  provide 
EPA  and  primacy  States  with  the 
authority  needed  to  ensure  that  shallow 
injection  wells  are  properly  situated, 
constructed,  operated,  maintained  and 
(if  necessary]  closed  in  a  manner  that 
protects  underlying  USDWs. 

There  is  no  information  necessitating 
additional  Federal  UIC  regulations  for 
these  wells,  at  this  time.  The  current 
record  demonstrates  that  existing 
regulations  already  effectively  prevent 
most  cases  of  endangerment  and 
provide  sufficient  authority  to  address 
rare  cases  of  endangerment  that  might 
occur. 

Detailed  responses  to  comments 
submitted  on  specific  sub-classes  of 
Class  V  wells  are  found  in  the  response 
to  comment  document  (EPA  2002d). 

C.  Amended  Regulatory  Language 

Today's  action  fulfills  the  Agency's 
obligation  in  regard  to  Class  V  wells  as 
stated  in  section  1421  of  the  Safe 
Drinking  Water  Act.  Therefore„EPA  is 
amending  its  UIC  regulations  at  40  CFR 
part  144.1,  purpose  and  scope,  to 
remove  the  sentence  "Class  V  wells  will 
be  inventoried  and  assessed  and 
regulatory  action  will  be  established  at 
a  later  date."  In  addition,  some  minor 
changes  were  made  to  correct  mistakes 
and  omissions  within  the  CFR.  In  two 
places  within  part  144  references  to  the 
location  of  primary  drinking  water 
standards  within  the  CFR  has  been 
corrected  to  read  40  CFR  part  141. 
instead  of  part  142.  Section  144.1  also 
references  §  146.04  as  containing  criteria 
for  "aquifer  exemptions."  This  reference 
has  been  corrected  to  read  §  146.4.  In 
correcting  §  144.1,  we've  also  removed 
an  incorrect  reference  to  "individual" 
permits.  Also,  as  part  of  the  1999  Class 
V  rule  (EPA  1999c)  States  were  allowed 
to  authorize  Class  IV  injection  under 
certain  conditions.  Section  144.23 
Prohibition  of  Class  IV  wells  was 
amended  at  that  time,  but  parallel 
language  in  §  144.13  was  not.  This 
rulemaking  corrects  the  regulatory 
language  at  §  144.13  to  be  consistent 
with  the  language  at  §  144.23.  The 
regulatory  language  at  §  144.26  is 
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amended  to  remove  introductory  text 
that  references  paragraph  (e)  of  the 
regulation  that  was  removed  as  part  of 
the  1999  Class  V  rule  (EPA  1999c). 
Lastly,  paragraph  (g)  at  §  144.87  has 
been  inserted  and  reserved.  The  original 
regulatory  language  that  was  added  to 
the  CFR  as  part  of  the  1999  Class  V  rule 
{EPA  1999c)  omitted  paragraph  (g),  so  it 
is  being  added  and  reserved  to  avoid 
confusion  and  for  consistency. 

m.  Qaas  V  Program  Management  Plan 

As  part  of  an  ongoing  obligation  to 
prevent  Class  V  wells  from  endangering 
USDWs.  the  Agency  has  developed  a 
management  plan  for  Class  V  wells.  The 
piirpose  of  the  management  plan  is  to 
prioritize  resources  and  activities,  as 
well  as  identify,  for  our  stakeholders, 
how  best  to  achieve  our  common  goal  of 
preventing  Class  V  wells  from 
endangering  USDWs.  The  following 
areas  have  been  prioritized  for  future 
activities. 

A.  Implementing  Existing  Regulations 

1.  Long  Standing  UIC  Regulations 

An  important  first  step  in  the 
prevention  of  groimd  water 
contamination  from  injection  wells  is  to 
ensiue  that  Class  V  well  owners  and 
operators  know  they  have  a  Class  V  well 
and  what  their  obligations  are  under  the 
UIC  r^xUations.  The  UIC  Program  will 
continue  to  collect  inventory 
information,  conduct  inspections, 
educate  facility  ovtmers  and  operators  on 
their  obligations  under  the  UIC 
regulations  and  assess  the  facilities 
injection  practices.  The  outcome  of  any 
given  assessment  may  be  authorization 
by  rule,  a  request  for  additional ' 
information,  requiring  the  facility  to 
apply  for  a  general,  area,  or  site  specific 
permit,  or  requiring  closure  of  the  well. 
To  enhance  inventory  and  inspection 
information,  the  UIC  program  has  begun 
a  pilot  project  in  some  direct 
implementation  States.  The  inventory/ 
inspection  initiative  will  initially  focus 
on  source  water  protection  areas  and 
then  expand  to  other  priority  areas. 

EPA,  State  and  local  inspectors  will 
also  be  looking  for  facilities  that  may  be 
operating  Class  FV  wells  which  are 
banned  under  UIC  regulations.  These 
hazardous  waste  disposal  wells  would 
be  subject  to  immediate  closure  that 
may  include  site  characterization, 
cleanup  and  enforcement  penalties. 

The  Agency  also  plans  to  develop 
technical  assistance  documents.  In 
particular,  guidance  is  being  developed 
to  help  assist  UIC  Programs  determine 
if,  on  a  case-by-case  basis,  an  industrial 
well  should  be  rule  authorized, 
permitted  or  closed.  A  Class  V 


industrial  waste  disposal  well  closure 
guidance  will  also  be  developed  to  give 
general,  performance  based  guidance. 

In  addition  to  the  technical  guidance, 
EPA  is  considering  the  development  of 
compliance  guides  to  assist  owners  and 
operators  in  complying  with  existing 
regulations. 

2.  1999  Class  V  Rule 

Motor  vehicle  waste  disposal  wells 
and  large-capacity  cesspools  were 
identified  as  having  a  higja  potential  to 
endanger  USDWs  and  required 
additional  regulations  to  insure  they  do 
not  endanger  USDWs.  As  such,  the 
Agency  sees  the  implementation  of  the 
Class  V  Rule  as  a  high  priority.  The 
Class  V  Rule  requires  owners  and 
operators  of  existing  motor  vehicle 
waste  disposal  wells  in  regulated  areas 
to  close  their  well,  or  if  applicable, 
obtain  a  permit.  These  requirements  are 
being  phased  in  through  2008.  Owners 
and  operators  of  large-capacity 
cesspools  must  close  their  cesspools  by 
April  5,  2005.  EPA  will  coordinate  its 
efforts  vdth  primacy  States  and  State 
and  local  health  departments  to 
implement  the  ban. 

B.  Educate  Well  Operators 

Full  compliance  with  Class  V 
regulations  requires  that  well  operators 
imderstand  their  obligations.  Owners 
and  operators  of  Class  V  wells  must 
meet  certain  regulatory  requirements: 
large-capacity  cesspools  must  close; 
motor  vehicle  waste  disposal  wells  in 
regulated  areas  must  close  or  obtain  a 
permit;  and,  all  other  well  owners  must 
submit  inventory  information  about 
their  well  to  the  UIC  Program.  Well 
owners  and  operators  can  not  inject 
until  they  have  submitted  inventory.  For 
the  wells  covered  by  this  determination, 
the  minimum  Federal  requirement  is  the 
weU  cannot  endanger  USDWs.  As 
discussed  in  section  I.C.,  UIC  Program 
Directors  have  the  authority  to  impose 
additional  requirements  as  needed.  In 
addition.  States  can,  and  in  many  cases 
do,  choose  to  be  more  stringent. 

The  UIC  Program  has  developed  some 
outreach  materials  outlining  what  the 
various  requirements  are,  and  how 
owners  and  operators  must  comply. 
These  include: 

— Small  Entity  Compliance  Guide  for 

Owners  of  Motor  Vehicle  Waste 

Disposal  Wells  (EPA  2000). 
— Class  V  Well  Initiative  Web  site  at: 

http://www.epa.gov/safewater/uic/ 

classv.html. 
— UIC  Program  poster — "Protecting 

PubUc  Health  and  Drinking  Water" 

(EPA  2001b). 


—UIC  Booklet— "Protecting  Public 
Health  through  Underground 
Ejection  Control"  (EPA  2002a) 
—Videos— "The  Problem  with  Shallow 
Disposal  Systems"  and  "Shallow 
Disposal  Systems  Are  Everyone's 
Business" 

Anyone  interested  in  obtaining  any  of 
these  materials  should  contact  the  Safe 
Drinking  Water  Hotline  at  (800)  426- 
4791.  Additionally,  most  Regional  and 
State  UIC  programs  have  the  type  of 
specific  compliance  information  needed 
by  injection  well  owners/ operators,  or 
the  phone  numbers  of  who  to  contact  for 
such  information,  available  on  their 
Web  sites.  Hot-links  to  each  of  these 
Web  sites  can  be  accessed  through  the 
general  EPA  UIC  program  Web  site 
listed  above. 

C.  Explore  Other  Regulatory  and  Non- 
regulatory  Approaches 

The  UIC  Program  will  explore  both 
new  regulatory  and  innovative  non- 
regulatory  approaches  to  manage  Class 
V  wells.  One  new  regulatory  approach 
that  EPA  will  consider  is  the  use  of 
general  permits.  General  permitting  is 
an  existing  authority  that  has  not  been 
widely  utilized  by  the  UIC  Program, 
where  like  facilities  within  a  defined 
area  can  be  covered  by  one  permit.  A 
growing  concern  expressed  by 
commentors.  States,  and  EPA  Regions, 
is  that  there  vdll  be  a  dramatic  increase 
in  the  use  of  Class  V  wells  to  dispose 
of  storm  water  rather  than  obtain 
NPDES  permits  for  siufece  discharge. 
This  is  an  example  where  general 
permits  may  be  utilized.  Additionally, 
in  sensitive  geologic  areas,  a  general 
permit  could  be  used  to  require  specific 
best  management  practices  as  well  as 
injectate  monitoring. 

The  Agency  is  also  exploring  non- 
regxilatory  approaches  to  prevent 
contamination  of  USDWs,  such  as,  the 
use  of  volimtary  compliance  standards. 
The  Agency  will  work  with  well  owners 
and  operators,  on  a  case-by-case  basis  to 
identify  opportunities  to  implement 
voluntary  waste  minimization  practices. 
These  voluntary  practices  may  ensure 
that  facility  injection  practices  do  not 
contaminate  USDWs.  This  would  be  an 
alternative  to  imposing  permit 
conditions. 

D.  Coordinate  Efforts  With  Other  EPA 
Programs 

The  UIC  Program  is  cxurently  working 
with  the  Office  of  Wastewater 
Management  (OWM)  to  coordinate 
efforts  on  large-capacity  septic  systems 
and  storm  water  drainage.  The  Onsite 
Decentralized  Wastewater  Management 
voluntary  guidelines  (to  be  finalized  in 
the  Slimmer  of  2002)  include 
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information  about  the  UIC  Program,  as 
well  as  the  standards  Class  V  large- 
capacity  septic  systems  must  meet 
imder  the  UIC  program.  The  OWM 
Speakers  Buireau  includes  UIC 
Personnel  to  assist  in  giving 
presentations  and  providing  outreach 
documents  to  State  and  local  health 
department  persoimel,  commiuiities, 
utilities  and  other  stakeholders. 

The  UIC  Program  will  continue  to 
coordinate  efforts  with  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  to  ensure  that  the 
regulated  commimity  understands  their 
obligations  imder  the  UIC  Program  and 
that  any  storm  water  discharges  to 
injection  wells  do  not  have  the  potential 
to  endanger  USDWs. 

In  addition,  the  UIC  program  is 
working  closely  with  other  programs 
such  as  the  EPA's  Engineering  and 
Analysis  Division  in  the  Office  of  Water 
to  collect  additional  information  on 
industrial  operations.  The  Metals 
Products  and  Machinery  effluent 
limitations  guideline,  which  was 
proposed  last  Fall,  includes  information 
on  ihe  UIC  program.  Lastly,  the  UIC 
Program  will  be  working  with  other 
offices  to  develop  industry  specific 
volimtary  consensus  standards  where 
appropriate. 

E.  Prepare  for  Future  Actions 

In  the  course  of  our  ongoing  activities, 
EPA  will  continue  to  work  with  States, 
regulated  entities,  enviromnental 
organizations,  and  other  soiux:es,  to 
collect  and  evaluate  data  on  Class  V 
wells  and  their  potential  risks.  We  will 
use  that  information  to  reevaluate  on  a 
regular  basis  the  need  for  additional 
regulation.  If  at  any  point  new  data 
indicates  that  a  sub-class  of  Class  V 
wells  may  pose  an  endangerment,  the 
Agency  will  develop  a  plan  to  collect 
and  analyze  well  sub-class  specific 
information  to  determine  what 
additional  regulation  may  be  required. 
Data  collection  and  further  analysis 
could  take  the  form  of  ground  water 
monitoring,  injectate  sampling  or  risk 
assessment  modeling. 

In  addition,  there  are  some 
"emerging"  issues,  such  as 
pharmaceutical  and  personal  care 
products  (PPCPs),  that  were  not 
identified  for  inclusion  in  the  Class  V 
Study,  but  warrant  ongoing  involvement 
by  the  UIC  Program.  The  Agency  will 
continue  to  coordinate  efforts  with  the 
USGS  and  other  researchers  doing  work 
related  to  ground  water  protection.  The 
UIC  Program  will  continue  to  assess  any 
new  information  that  relates  to 
endangerments  from  Class  V  injection 
wells. 


Today's  determination  does  not 
preclude  future  action  xmder  EPA's  UIC 
authority  if  the  agency  determines  that 
additional  regulatory  action  is  needed. 

IV.  Administrative  Requirements 

A.  Administrative  Procedure  Act 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  prior  notice  and  an 
opportxmity  for  public  comment.  EPA  is 
publishing  several  rule  changes  related 
to  today's  final  determination.  First, 
EPA  is  removing  regulatory  text  that 
states  that  EPA  will  establish  regulatory 
requirements  for  Class  V  wells  at  a  later 
date  because  EPA  has  now  completed 
its  determination  of  whether  such 
regulatory  requirements  are  necessary. 
As  a  result,  such  language  is  now 
outdated.  Second,  EPA  is  correcting 
minor  errors  in  the  existing  Class  V 
regulations.  EPA  has  determined  that 
there  is  "good  cause"  for  making  today's 
rule  changes  final  vtrithout  prior 
proposal  and  opportunity  for  conunent 
because  these  rule  changes  have  no 
substantive  impact  and  merely  correct 
or  replace  outdated  CFR  text.  Thus, 
notice  and  public  procedure  are 
imnecessary.  EPA  finds  that  this 
constitutes  "good  cause"  under  5  U.S.C. 
553(b){B).  For  the  same  reasons,  EPA  is 
making  these  rule  changes  effective 
upon  publication.  5  U.S.C.  553(d)(3). 

B.  Other  Administrative  Requirements 

Today's  rule  merely  removes  outdated 
CFR  text  and  corrects  minor  errors. 
Under  Executive  Order  (EO)  12866  (58 
FR  51735,  October  4, 1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
Because  the  Agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-cojmnent 
requirements  under  the  Administrative 
Procedures  Act  or  any  other  statute  in 
section  IV. A.,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  or  to  sections  202  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
conununities  of  tribal  governments,  as 
specified  by  Executive  Order  13175  (65 


FR  67249,  November  6,  2000).  This  rule 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255.  August  10, 1999).  This  rule 
also  is  not  subject  to  Executive  Order 
13045  (62  FR  19885,  April-23.  1997) 
because  it  is  not  economically 
significant.  Neither  is  it  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22.  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  This  technical 
correction  does  not  include  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  sea). 
The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  the 
notice  and  public  procedure  is 
impracticable,  uimecessary  or  contrary 
to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  June  7.  2002.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  section 
804(2). 
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G.  Tracy  Mehan  m. 

Assistant  Administrator  of  Water. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 


PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq.;  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

2.  Section  144.1  is  amended  by 
revising  paragraph  (g)  introductory  text 
to  read  as  follows: 

§  144.1    Purpose  and  scope  of  part  144. 

***** 

(g)  Scope  of  the  permit  or  rule 
requirement.  The  UIC  Permit  Program 
regiUates  imdergrotmd  injections  by  five 
classes  of  wells  (see  definition  of  "well 
injection,"  §  144.3).  The  five  classes  of 
wells  are  set  forth  in  §  144.6.  All  owners 
or  operators  of  these  injection  wells 
must  be  authorized  either  by  permit  or 
rule  by  the  Director.  In  carrying  out  the 
mandate  of  the  SDWA,  this  subpart 
provides  that  no  injection  shall  be 
authorized  by  permit  or  rule  if  it  results 
in  the  movement  of  fluid  containing  any 
contaminant  into  Undergroiuid  Sources 
of  Drinking  Water  (USDWs-see  §  144.3 
for  definition],  if  the  presence  of  that 
contaminant  may  cause  a  violation  of 
any  primary  drinking  water  regulation 
imder  40  CFR  part  141  or  may  adversely 
affect  the  healdi  of  persons  (§  144.12). 
Existing  Class  IV  wells  which  inject 
hazardous  waste  directly  into  an 
tmderground  soiut:e  of  drinking  water 
are  to  be  eliminated  over  a  period  of  six 
months  and  new  such  Class  FV  wells  are 
to  be  prohibited  (§  144.13).  For  Class  V 
wells,  if  remedial  action  appears 
necessary,  a  permit  may  be  required 
(§  144.25)  or  the  Director  must  require 
remedial  action  or  closure  by  order 
(§  144.12(c)).  During  UIC  Program 
development,  the  Director  may  identify 
aquifers  and  portions  of  aquifers  which 
are  actual  or  potential  sources  of 
drinking  water.  This  will  provide  an  aid 
to  the  Director  in  carrying  out  his  or  her 
duty  to  protect  all  USDWs.  An  aquifer 
is  a  USDW  if  it  fits  the  definition,  even 
if  it  has  not  been  "identified."  The 
Director  may  also  designate  "exempted 
aquifers"  using  the  criteria  in  40  CFR 
146.4.  Such  aquifers  are  those  which 
would  otherwise  qualify  as 
"imderground  sources  of  drinking 
water"  to  be  protected,  but  which  have 
no  real  potential  to  be  used  as  drinking 
water  sources.  Therefore,  they  are  not 
USDWs.  No  aquifer  is  an  "exempted 
aquifer"  until  it  has  been  affirmatively 
designated  tmder  the  procedines  in 
§  144.7.  Aquifers  which  do  not  fit  the 
definition  of  "underground  source  of 
drinking  water"  are  not  "exempted 
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aquifers."  They  are  simply  not  subject  to 
the  special  protection  afforded  USDWs. 


\i 


3.  Section  144.13  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  144.13    Prohibttion  of  Class  IV  wells. 

***** 

(c)  Wells  used  to  inject  contaminated 
ground  water  that  has  been  treated  and 
is  being  reinjected  into  the  same 
formation  from  which  it  was  drawn  are 
not  prohibited  by  this  section  if  such 
injection  is  approved  by  EPA,  or  a  State, 
pursuant  to  provisions  for  cleanup  of 
releases  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9601-9657,  or 
pursuant  to  requirements  and 
provisions  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6901  through  6987. 
*        *        *        * 

4.  Section  144.26  is  amended  by 
^vising  the  introductory  text  and 


removing  the  text  after  the  heading  in 
paragraph  (d)  introductory  text  to  read 
as  follows: 

§  1 44.26    Inventory  requirements. 

The  owner  or  operator  of  an  injection 
well  which  is  authorized  by  rule  under 
this  subpart  shall  submit  inventory 
information  to  the  Director.  Such  an 
owner  or  operator  is  prohibited  from 
injecting  into  the  well  upon  failiu-e  to 
submit  inventory  information  for  the 
well  within  the  time  frame  specified  in 
paragraph  (d)  of  this  section. 
***** 

(d)  Deadlines.  (1)  *  *  * 

***** 

5.  Section  144.81  is  amended  by 
revising  paragraph  (16)  to  read  as 
follows: 

S 1 44.81    Does  this  subpart  apply  to  me? 

***** 

(16)  Motor  vehicle  waste  disposal 
wells  that  receive  or  have  received     ^ 
fluids  from  vehicular  repair  or 


maintenance  activities,  such  as  an  auto 
body  repair  shop,  automotive  repair 
shop,  new  and  used  car  dealership, 
specialty  repair  shop  (e.g.,  transmission 
and  muffler  repair  shop),  or  any  facility 
that  does  any  vehicular  repair  work. 
Fluids  disposed  in  these  wells  may 
contain  organic  and  inorganic  chemicals 
in  concentrations  that  exceed  the 
maximum  contaminant  levels  (MCLs) 
established  by  the  primary  drinking 
water  regulations  (see  40  CFR  part  141). 
These  fluids  also  may  include  waste 
petroleiun  products  and  may  contain 
contaminants,  such  as  heavy  metals  and 
volatile  organic  compoimds,  which  pose 
risks  to  human  health. 

§144.87    [Amendedl 

6.  Section  144.87  is  amended  by 
adding  and  reserving  paragraph  (g). 

[FR  Doc.  02-14368  Filed  6-6-02;  8:45  am] 
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industrial  waste  disposal 
wells  and  cesspools  in 
ground  water-based 
source  protection  areas; 
published  6-7-02 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consrumer;  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 

Residential  energy  sources; 
average  unit  energy  costs; 
published  6-7-02 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Pemianent  program  and 
:  abandoned  mine  land 


reclamation  plan 
submissions: 

Kentucky;  published  6-7-02 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
fsk>nimmigrant  classes: 
Aliens — 
Juveniles;  parole, 
detention,  care,  and 
custody;  authority 
delegations;  published 
6-7-02 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Equity  security;  definition 
amended;  published  4-23- 

02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Outer  Continental  Shelf 
activities: 
Minerals  Management 

Service;  fixed  facilities 

inspections;  published  2-7- 

02 
Ports  and  watenways  safety: 
Chicago  Captain  of  Port 

Zdne,  Lake  Michigan,  IL; 

published  6-7-02 
Selfridge  Air  National  Guard 

Base,  Lake  St.  Clair,  Ml; 

security  zone;  published 

6-7-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  published  5-3-02 

COMMENTS  DUE  NEXT 
WEEK 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Federal  claims  collection; 
comments  due  by  6-10-02; 
published  4-11-02  [FR  02- 
08518] 

AGRICULTURE 
DEPARTMENT 
Animal  ai:d  Plant  Health 
inspection  Service 

Livestock  and  poultry  disease 

control: 

Infectious  salmon  anemia; 
indemnification;  comments 
due  by  6-10-02;  published 
4-11-02  [FR  02-08779] 

CIVIL  RIGHTS  COMMISSION 

Organizational  stmcture. 
procedures,  and  program 
processes;  comments  due 
by  6-10-02;  published  4-10- 
02  [FR  02-07925] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation — 
Hawaii  State  waters;  sea 
turtle  interactions  with 
fishing  activities; 
environmental  impact 
statement;  comments 
due  by  6-10-02; 
published  5-9-02  [FR 
02-11636] 
Fishery  conservatton  and 
management: 

Northe(>stem  United  States 
fisheries — 

Atlantk:  mackerel,  squkj, 
and  butterfish; 
comments  due  by  6-10- 
02;  published  5-24-02 
[FR  02-13240] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Defense  supply  contracts; 
Balance  of  Payments 
Program;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-09051] 
Civilian  health  and  medical 
program  of  uniformed 
sen/ices  (CHAMPUS): 
Pharmacy  Benefits  Program; 
implementation;  comments 
due  by  6-11-02;  published 
4-12-02  [FR  02-08615] 

EDUCATION  DEPARTMENT 

Federal  claims  collection: 
Administrative  wage 
gamishment;  comments 
due  by  6-12-02;  published 
4-12-02  [FR  02-08969] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act)  and  natural  gas 
companies  (Natural  Gas 
Act): 
*  Natural  gas  pipelines  and 
transmitting  public  utilities 
(transmission  providers); 
standards  of  conduct; 
technical  conference; 
comments  due  by  6-14- 
02;  published  5-17-02  [FR 
02-11995] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  VA\approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Montana;  comments  due  by 
6-10-02;  published  5-9-02 
[FR  02-11448] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  VAVapproval  and 


promulgation;  various 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

Montana;  comments  due  by 

6-10-02,  published  5-9-02 

[FR  02-11449] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

6-13-02;  published  5-14- 

02  [FR  02-11823] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

6-13-02;  published  5-14- 

02  [FR  02-11824] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  6- 

14-02;  published  5-15-02 

[FR  02-12006] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  6- 

14-02;  published  5-15-02 

[FR  02-12007] 

ENVIRONMENTAL 
PROTECTION  AGENCY    ' 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  6-12-02;  published  5- 
13-02  [FR  02-11734] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation:  various 

States: 

Minnesota;  comments  due 
by  6-12-02;  published  5- 
13-02  [FR  02-11735] 

Pennsylvania;  comments 
due  by  6-14-02;  published 
5-15-02  [FR  02-12144] 

West  Virginia;  comments 
due  by  6-10-02;  published 
5-10-02  [FR  02-11723] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 

States: 

West  Virginia;  comments 
due  by  6-10-02;  published 
5-10-02  (FR  02-11722] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acephate,  etc.;  comments 
due  by  6-14-02;  published 
4-15-02  [FR  02-09070] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Presubscrit>ed  interexchange 
earner  charges;  comments 
due  by  6-14-02;  published 
5-15-02  [FR  02-12097] 

Repetitious  or  conflicting 
applications;  comments 
due  by  6-14-02;  published 
5-15-02  [FR  02-12062] 
Radio  stations;  table  of 

assignments: 

California;  comments  due  by 
6-10-02;  published  5-1-02 
[FR  02-10786] 

Montar>a  and  Wyoming; 
comments  due  by  6-10- 
02;  published  5-2-02  [FR 
02-10837] 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Candidate  debates; 
comments  due  by  6-10- 
02;  published  5-9-02  [FR 
02-11628] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Tungsten-iron-nickel-tin  shot 
approval  as  nontoxic  for 
waterfowl  and  coots 
hunting;  comments  due  by 
6-10-02;  published  5-10- 
02  [FR  02-11767] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Change  of  status  from  B  to 
F-1  or  M-1  prior  to 
pursuing  a  course  of 
study;  comments  due  by 
6-11-02;  published  4-12- 
02  [FR  02-08926] 

JUSTICE  DEPARTMENT 

Immigration: 
Aliens — 
Aliens  ordered  removed 
from  U.S.  to  surrender 
to  INS;  comments  due 
by  6-10-02;  published 
5-9-02  [FR  02-11141] 
National  Stolen  Passenger 
Motor  Vehicle  Information 


System;  implementation; 
comments  due  by  6-10-02; 
published  4-9-02  [FR  02- 
08522] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
HMltti  Administration 

Construction  safety  and  health 

standards: 

Signs,  signals,  and 
barricades;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-08773] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 

standards: 

Signs,  signals,  and 
barricades;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-08774] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availbility  and  use: 
NARA  facilities;  addresses 
and  hours;  comments  due 
by  6-14-02;  published  4- 
15-02  [FR  02-09018] 

POSTAL  SERVICE 

Postage  meters: 
License  holders;  information 

release  procedures; 

comments  due  by  6-10- 

02;  published  5-9-02  [FR 

02-11507] 
Manufacturing  and 

distribution  authorization; 

comments  due  by  6-10- 

02;  published  5-9-02  [FR 

i)2-11506] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Insurance  company  separate 
accounts  registered  as 
unit  investment  trusts 
offering  variable  annuity 
contracts;  costs  and 
expenses  disclosure; 
comments  due  by  6-14- 
02;  published  4-23-02  [FR 
02-09456] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Testing  laboratories; 
comments  due  by  6-10- 
02;  published  4-9-02  [FR 
02-08359] 

Correction;  comments  due 
by  6-10-02;  published 
4-18-02  [FR  02-08359] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Buffalo  Captain  of  Port 
Zone,  NY;  safety  zones; 
comments  due  by  6-10- 


02;  published  5-10-02  [FR 
02-11660] 
Port  Lavaca-Point  Comfort 
et  al.,  TX;  security  zones; 
comments  due  by  6-10- 
02;  published  5-10-02  [FR 
02-11719] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworttuness  directives: 
Airbus;  comments  due  by  6- 

11-02;  published  5-17-02 

[FR  02-12322] 
BAE  Systems  (Operations) 

Ltd.;  comments  due  by  6- 

14-02;  published  5-15-02 

[FR  02-12071] 
Bell;  comments  due  by  6- 

10-02;  published  4-10-02 

[FR  02-08597] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
6-10-02;  published  4-9-02 
[FR  02-08280]      . 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier  comments  due 
by  6-12-02;  published  5- 
13-02  [FR  02-11942] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Class  E  airspace;  correction; 
comments  due  by  6-10- 
02;  published  5-2-02  [FR 
02-10937] 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  6-10-02;  published 
5-15-02  [FR  02-12067] 
Eurocopter  France; 
comments  due  by  6-10- 
02;  published  4-10-02  [FR 
02-08596] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MD  Helicopters,  Inc.; 
comments  due  by  6-11- 
02;  published  4-12-02  [FR 
02-08595] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials 
transportation: 


Lithium  batteries;  comments 
due  by  6-14-02;  published 
4-2-02  [FR  02-07959] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcoholic  beverages: 
Wine;  labeling  and 
advertising — 

Petite  sirah  and  zinfandel; 
new  grape  variety 
names;  comments  due 
by  6-10-02;  published 
4-10-02  [FR  02-08524] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Financial  Management 
Service: 

Automated  Clearing  House; 
Federal  agency 
participation;  comments 
due  by  6-10-02;  published 
4-11-02  [FR  02-08885] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  184(VP.L  107-185 

To  extend  eligibility  for 
refugee  status  of  unmarried 
sons  and  daughters  of  certain 
Vietnamese  refugees.  (May 
30,  2002;  116  Stat.  587) 
H.R.  4782/P.L.  107-186 
To  extend  the  authority  of  the 
Export-Import  Bank  until  June 
14,  2002.  (May  30,  2002;  116 
Stat.  589) 
Last  List  May  31,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
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enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOiistssrv.gsa.gov 


with  the  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


Not*:  This  sendee  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respornj  to 


specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  t)y  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


K4oad<y.  lanuny  13. 1M7 
VuluiiM  33 — Number  2 
Pagi7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Tat)le  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Onlar  Procaning  Coda: 

♦  5420 


Charge  your  order. 
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Presidential  Documents 


TiUe  3— 

The  President 


Proclamation  7571  of  June  5,  2002 
National  Child's  Day,  2002 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Children  bring  joy  and  challenge  to  the  lives  they  touch.  And  as  our  next 
generation  of  leaders,  they  carry  with  them  the  hope  of  our  Nation.  From 
the  excitement  of  watching  a  toddler  take  a  first  step  to  the  satisfaction 
of  seeing  them  mature  into  adulthood,  we  are  blessed  to  share  our  lives 
and  experiences  with  children.  Their  thoughts,  ideas,  and  unique  perspec- 
tives renew  our  appreciation  for  life. 

National  Child's  Day  is  a  time  to  affirm  our  commitment  as  parents,  teachers, 
and  citizens  to  the  health,  well-being,  and  success  of  our  children.  Our 
goal  must  be  to  make  sure  that  all  children  have  the  opportimity  to  learn 
and  succeed.  To  achieve  this,  we  must  use  the  resources  of  our  families, 
communities,  schools,  and  government  to  ensure  that  no  child  is  left  behind. 

My  Administration  is  strongly  committed  to  helping  boys  and  girls  grow 
up  in  secure  families  that  help  them  reach  their  full  potential.-  Families 
forge  values  where  children  can  find  fulfillment  and  love.  And  children 
who  are  surrounded  by  love,  support,  and  encouragement  can  develop  self- 
esteem  and  have  a  strong  foundation  for  life. 

We  are  working  to  implement  programs  and  initiatives  that  help  families 
stay  strong  and  intact;  that  support  adoption  efforts  and  mentoring  programs; 
that  protect-  children  from  abuse  and  neglect;  and  that  encourage  alcohol, 
drug,  and  sexual  abstinence.  We  also  are  making  great  progress  in  helping 
all  schools  become  places  where  every  student  is  able  and  expected  to 
learn.  \ 

While  government  can  provide  much  to  support  children,  it  cannot  provide 
the  love  a  child  needs.  I  encourage  all  community  leaders,  educators,  faith- 
based  organizations,  and  citizens  to  seek  opportunities  to  mentor,  encourage, 
and  listen  to  our  children.  As  we  observe  National  Child's  Day,  we  should 
also  communicate  to  young  people  that  their  dreams,  aspirations,  happiness, 
and  well-being  are  important  to  us  and  to  our  future. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  9,  2002,  as  National 
Child's  Day.  I  urge  all  Americans  to  work  within  their  communities  to 
appreciate,  love,  and  protect  all  of  America's  children.  I  also  call  upon 
citizens  to  observe  this  day  with  appropriate  programs,  ceremonies,  and 
activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
June,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(^ 


(FR  Doc.  02-14648 
Filed  fr-7-02:  8:45  am) 
Billing  code  3195-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-02-026] 

RIN2115-AA97 

Safety  Zone;  Lake  Macatawa  Triathlon, 
Holland,  Ml 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Lake  Macatawa  Triathlon  in 
Holland,  Michigan.  This  safety  zone  is 
necessary  to  protect  participants  and 
spectators  hom  potential  hazards  during 
a  planned  triathlon  where  the 
swimming  portion  will  occur  in  Lake 
Macatawa.  The  safety  zone  is  intended 
to  restrict  vessels  from  a  portion  of  Lake 
Macatawa  off  Holland,  Michigan. 
DATES:  This  rule  is  effective  from  6:30 
a.m.  (local)  to  12  p.m.  (local),  Jime  15, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-02-0261  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Chicago,  215  W. 
83rd  Street,  Suite  D,  Biur  Ridge,  Illinois 
60527,  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
MST3  Kathryn  Varela,  U.S.  Coast  Guard 
Marine  Safety  Office  Chicago,  at  (630) 
986-2125. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 


for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  permit  application  was 
not  received  in  time  to  publish  an 
NPRM  followed  by  a  final  rule  before 
the  necessary  effective  date.  Delaying 
this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  participants  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  with  regard  to  this  event. 

Background  and  Purpose 

This  temporary  safety  zone  is 
necessary  to  ensure  the  safety  of 
participants  and  spectators  from  the 
hazards  posed  by  triathlon  swimmers  in 
close  proximity  to  vessel  traffic.  Entry 
into,  transit  through  or  anchoring  within 
this  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Chicago  or  the  designated  Patrol 
Commander.  The  designated  Patrol 
Commander  on  scene  may  be  contacted 
on  VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 


The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Lake  Macatawa  from  6:30 
a.m.  to  12  p.m.,  June  15,  2002.  This 
regulation  would  not  have  a  significant 
economic  impact  for  the  following 
reasons.  The  regulation  is  only  in  effect 
on  one  day  for  only  five  and  a  half 
hours.  The  designated  area  is  being 
established  to  allow  for  maximum  use  of 
the  waterway  for  commercial  vessels  to 
enjoy  the  air  show  in  a  safe  manner.  In 
addition,  commercial  vessels  transiting 
the  area  can  transit  around  the  area.  The 
Coast  Guard  will  give  notice  to  the 
public  via  a  Broadcast  to  Mariners  that 
the  rule  is  in  effect. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities  • 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agricultiu*  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  aimually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act . 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
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their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
residt  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Qvil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  Ml 64 75. IC,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  In  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 


energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measiues. 

Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6, 160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T09-016  is 
added  to  read  as  follows; 

§165.109-016    Safety  Zone;  Lake 
Macatawa,  Holland,  Ml. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  waters  of  Lake 
Macatawa  off  Dunton  Park  encompassed 
by  a  triangle  starting  at  the  Dunton  Park 
dock;  to  the  eastern  buoy  at  42°47.6'  N, 
086°07.1'  W;  to  the  western  buoy  at 
42°47.626'  N,  086°07.283'  W;  and  back 
to  the  starting  point  (NAD  1983). 

(b)  Effective  date.  This  section  is 
effective  from  6:30  a.m.  (local)  until  12 
p.m.  (local),  on  Jime  15,  2002.  The 
designated  Patrol  Commander  on  scene 
may  be  contacted  on  VHF  Channel  16. 

(c)  Regulations.  This  safety  zone  is 
being  established  to  protect  participants 
and  spectators  during  a  planned 
triathlon.  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Chicago,  or  the  designated 
Patrol  Commander. 

Dated:  May  31.  2002. 
R.E.  SeetMld, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port  Chicago. 

(FR  Doc.  02-14520  Filed  6-7-02;  8:45  am] 

BtLUNO  CODE  4»1»-1S-* 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  02-008] 

RIN211S-AA97 

Safety  Zone;  North  Pacific  Ocean,  Gulf 
of  the  Faraiiones,  Offshore  of  San 
Francisco,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  Gulf  of  the  Faraiiones,  North  Pacific 
Ocean,  surroimding  the  site  of  a  sunken 
freight  vessel,  JACOB  LUCKENBACH, 
from  which  the  Coast  Guard  and  other 
government  agencies  are  removing  oil 
trapped  inside  the  wreck.  The  purpose 
of  this  safety  zone  is  to  protect  persons 
and  vessels  from  hazards  associated 
with  oil  removal  operations.  Persons 
and  vessels  are  prohibited  from  entering 
into  or  transiting  through  the  safety 
zone  unless  authorized  by  the  Captain 
of  the  Port,  or  his  designated 
representative. 

DATES:  The  rule  will  be  in  effect  from 
11:59  p.m.  (PDT)  on  May  14,  2002  to 
11:59  p.m.  (PDT)  July  31,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP  San 
Francisco  Bay  02-008]  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  Building  14,  Coast  Guard 
Island,  Alameda,  California  94501-5100 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Ross  Sargent,  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  nilemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Although 
an  investigation  revealed  in  February 
2002  that  the  JACOB  LUCKENBACH 
wreck  was  the  source  of  recent  oil 
discharges,  the  decision  to  remove  the 
oil  from  the  sunken  vessel,  in  order  to 
protect  against  future  discharges,  was 
not  made  until  recently.  Publishing  an 
NPRM  and  delaying  the  effective  date 
would  be  contrary  to  the  public  interest 
since  the  oil  removal  operations 
necessitating  this  safety  zone  would 
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likely  terminate  before  the  rulemaking 
process  was  complete. 

For  the  same  reasons  stated  above, 
under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  afrer  publication  in  the  Federal 
Register. 

Background  and  Purpose 

In  November  of  2001,  the  Coast  Guard 
and  other  cognizant  government 
agencies  began  receiving  reports  of  oiled 
birds  washing  ashore  along  the 
California  coastline  between  Monterey 
and  Sonoma  counties.  Weeks  of 
searching  for  surface  sheens  yielded 
negative  results  and  prompted 
responding  government  agencies  to 
consider  simken  vessels  in  the  area  as 
possible  sources  of  the  contaminating 
oil.  By  February  2002,  responding 
agencies  identified  the  sunken  freight 
vessel  JACOB  LUCKENBACH  as  the 
most  probable  source  and  began 
deploying  camera-equipped  remotely 
operated  vehicles  (ROVs)  in  order  to 
view  the  sunken  vessel.  Diuing  this 
period,  the  Coast  Guard  learned  that 
recreational  and  commercial  divers  had 
been  diving  on  or  were  planning  to  dive 
on  the  simken  vessel  while  responding 
agencies  were  conducting  the  on-scene 
investigation.  In  February  2002,  the 
Coast  Guard  established  a  temporary 
safety  zone  in  the  navigable  waters 
surrounding  the  JACOB  LUCKENBACH 
in  order  to  protect  persons  and  vessels 
from  hazards  associated  with  the 
investigation  operations.  That 
temporary  safety  zone  expired  at  the 
end  of  April  2002. 

The  Coast  Guard  and  other 
government  agencies  have  reviewed  the 
results  of  the  investigation  and  have 
determined  that  removal  of  the  oil  from 
within  the  JACOB  LUCKENBACH  is  the 
most  prudent  means  of  protecting 
against  futiu-e  oil  discharges.  Removal  of 
the  oil  v«ll  require  several  surface  and 
submersible  vessels  and  associated 
equipment,  all  of  which  present 
hazards,  particularly  collision  dangers, 
to  persons  and  vessels  in  the  area. 

Discussion  of  Rule 

In  order  to  facilitate  safe  oil  removal 
operations  and  to  guard  against  the 
possibility  of  an  accidental  discharge  of 
a  large  quantity  of  oil  into  the 
environment,  the  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  surrounding  the 
sunken  vessel.  The  safety  zone 
encompasses  all  waters  from  the  surface 
of  the  ocean  to  the  bottom  within  a  one 
nautical  mile  radius  centered  at 
37°40.38'  N,  122°47.59'  W,  the 
approximate  position  of  the  JACOB 


LUCKENBACH.  Entry  into,  transit 
through  or  anchoring  in  this  zone  by 
persons,  vessels  or  ROVs  is  prohibited, 
unless  authorized  by  the  Captain  of  the 
Port,  or  his  designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  undei  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  Due 
to  the  short  duration  and  limited 
geographic  scope  of  the  safety  zone,  the 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
full  regulatory  evaluation  imder 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  must  consider 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  small  businesses 
and  not-for-profit  organizations  that  are 
not  dominant  in  their  respective  fields, 
and  governmental  jurisdictions  vdth 
populations  less  than  50,000. 

For  these  reasons  and  the  reasons 
stated  in  the  Regulatory  Evaluation 
section  above,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  For  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  offers  to  assist 
small  entities  in  understanding  the  rule 
so  that  they  could  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 


and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The   . 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88&-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
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13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Enei^  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12666  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effscts  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  ava&able  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  16S 

Haibors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— AEQULATED  NAVKSATION 
AREAS  AND  UMfTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6. 160.5;  49 
CFR  1.46. 

2.  Add  §  165.T11-082  to  read  as 
follows: 

i165.T11-082    Safety  Zone;  North  Pacific 
Ocean,  Gutf  of  the  Farallones,  offshore  of 
San  Francisco,  CA. 

(a)  Regulated  area.  The  following  area 
is  a  safety  zone:  all  waters  from  the 


surface  of  the  ocean  to  the  bottom 
within  a  one  nautical  mile  radius 
centered  at  37''40.38'  N,  122''47.59'  W 
(NAD  83). 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  safety  zone  by 
persons,  vessels  or  remotely  operated 
vehicles  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  a 
designated  representative  thereof. 

(c)  Effective  dates.  The  section  will  be 
in  effect  from  11:59  p.m.  (PDT)  on  May 
14,  2002  to  11:59  p.m.  (PDT)  on  July  31, 
2002.  ff  the  need  for  the  safety  zone 
ends  prior  to  the  scheduled  termination 
time,  the  Captain  of  the  Port  will  cease 
enforcement  of  the  safety  zone  and  wiU 
announce  that  feet  via  Broadcast  Notice 
to  Mariners. 

Dated:  May  14,  2002. 
L.L.  Hereth, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Francisco  Bay. 
[FR  Doc.  02-14522  Filed  6-7-02;  8:45  am) 
BUJNG  COOC  4S10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CQO05-02-033I 

RIN2115-AA97 

Safaty  Zona;  Ctwsapeaka  Bay, 
Hampton  Roada,  Jamaa  Rivar,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  the  M/V  DEL  MONTE, 
while  conducting  explosive  exercises. 
This  action  is  intended  to  restrict  vessel 
traffic  on  James  River  within  a  1500-foot 
radius  of  the  vessel.  The  safety  zone  is 
necessary  to  protect  mariners  bom  the 
hazards  associated  with  the  exercises 
being  conducted.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Hampton  Roads  or 
his  designated  representative. 

DATES:  This  temporary  final  rule  is 
effective  bom  8:30  a.m.  (local  time),  on 
Jime  3,  2002  to  4  p.m.  (local  time),  on 
June  21,  2002. 

ADOftESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  USCG  Marine 
Safety  Office  Hampton  Roads,  200 
Granby  Street,  Norfolk,  Virginia,  23510 
between  9:30  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Monica  Acosta,  project  officer, 
USCG  Marine  Safety  Office  Hampton 
Roads,  at  (757)  441-3453. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  keeping  with 
requirements  of  5  U.S.C.  553(b)  (B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule  was 
issued,  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  protect  mariners  bom  this 
vessel.  For  similar  reasons,  under  5 
U.S.C.  553(d)  (3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
nUe  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  encompassing  the 
M/V  DEL  MONTE,  in  approximate 
position  37°06'11''  N,  076'*38'40  W.  The 
safety  zone  will  restrict  vessel  traffic  on 
a  portion  of  the  James  River,  within  a 
1500-foot  radius  of  the  M/V  DEL 
MONTE.  The  safety  zone  is  necessary  to 
protect  mariners  from  the  hazards 
associated  with  the  explosives  exercises. 

The  safety  zone  willbe  effective  from 
8:30  a.m.  (local  time)  on  June  3,  2002  to 
4  p.m.  (local  time),  on  June  21,  2002. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Hampton  Roads  or  his  designated 
representative.  Public  notifications  will 
be  made  prior  to  the  transit  via  marine 
information  broadcasts. 

Regulatory  Evaluation 

This  temporary  final  nde  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040;  February  26, 1979). 

Although  this  regulation  restricts 
access  to  the  regulated  area,  the  effect  of 
this  regulation  will  not  be  significant 
because:  (i)  The  COTP  may  authorize 
access  to  the  safety  zone;  (ii)  the  safety 
zone  will  be  in  effect  for  a  limited 
duration;  and  (iii)  the  Coast  Guard  will 
make  notifications  via  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  imder  5  U.S.C.  section  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  smadl 
entities:  the  owners  and  operators  of 
vessels  intending  to  transit  or  anchor 
within  1500  feet  of  the  M/V  DEL 
MONTE  in  approximate  position 
37°06'11''  N,  076°38'40''  W  from  8:30 
a.m.  (local  time),  on  June  3,  2002  to  4 
p.m.  (local  time),  on  June  21,  2002. 
(NAD  83) 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

1 1  A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 


effect  oh  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 


it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  is  a 
safety  zone  of  over  one  week  in 
duration.  A  "Categorical  Exclusion 
Determination"  will  be  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

Part  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6, 160.5:  49 
CFR  1.46. 

2.  From  8:30  a.m.  on  June  3,  2002,  to 
4  p.m.  on  June  21,  2002,  add  a 
temporary  §  165.T05-O33  to  read  as 
follows: 

§  1 65.T05-033    Safety  Zone;  Chesapeake 
Bay,  Hampton  Roads  and  James  River,  VA 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  the  James  River 
within  a  1500- foot  radius  of  the  M/V 
DEL  MONTE  in  approximate  position 
37°06'11'  N,  076°38'40''  W  (NAD  83). 

(b)  Captain  of  the  Port.  Captain  of  the 
Port  (COTP)  means  the  Commanding 
Officer  of  the  Marine  Safety  Office 
Hampton  Roads,  Norfolk,  VA  or  any 
Coast  Guard  commissioned,  warrant,  or 
petty  officer  who  has  been  authorized  to 
act  on  his  behalf. 

(c)  Regulations:  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  safety  zones 
found  in  §  165.23  of  this  part. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  a  safety  zone 
must  first  request  authorization  from  the 
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Captain  of  the  Port  or  his  designated 
representative.  The  Captain  of  the  Port 
can  be  contacted  at  telephone  number 
(757) 441-3298. 

(3)  No  vessel  movement  is  allowed 
within  the  safety  zone  unless  expressly 
authorized  by  the  COTP  or  his 
designated  representative. 

{d)  Effective  Dates.  This  section  will 
be  effective  from  8:30  a.m.  local  time, 
June  3,  2002,  to  4  p.m.  local  time  J\me 
21,  2002. 

Dated:  May  31,  2002. 

L.M.  Brooks, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Hampton  Roads. 

(FR  Doc.  02-14521  Filed  6-7-02;  8:45  am] 

BMJJNO  C00€  4»10-1»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[AD-FRL-7223-8] 

mN2060-AH2S 

ConsoNdatMi  EmlssiofM  Reporting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  action  simplifies  and 
consolidates  emission  inventory 
reporting  requirements  to  a  single 
location  within  the  Code  of  Federal 
Regulations  (CFR),  establishes  new 
reporting  requirements  related  to  PM2.5 
and  regional  haze,  and  establishes  new 
requirements  for  the  statewide  reporting 
of  area  source  and  mobile  source 
emissions.  Many  State  and  local 
agencies  asked  EPA  to  take  this  action 
to:  Consolidate  reporting  requirements; 
improve  reporting  efficiency;  provide 
flexibility  for  data  gathering  and 
reporting;  and  better  explain  to  program 
managers  and  the  public  the  need  for  a 
consistent  inventory  program. 
Consolidated  reporting  should  increase 
the  efficiency  of  the  emission  inventory 
program  and  provide  more  consistent 
and  imiform  data, 

DATES:  The  regulatory  amendments 
announced  in  this  rule  take  effect  on 
August  9,  2002. 

A00RE8SES:  Docket.  Supporting  material 
used  in  developing  the  proposal  and 
final  regulatory  revisions  is  contained  in 
Docket  Number  A-98-40.  This  docket  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  5:30 
p.m.,  Monday  through  Friday.  The 
address  of  the  EPA  air  docket  is:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 


A-98-40,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  The  Docket  is 
located  in  Room  M-1500,  Waterside 
Mall  (ground  floor).  The  telephone 
niunber  for  the  EPA  air  docket  is  (202) 
260-7548.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Kuykendal,  Emissions, 
Monitoring,  and  Analysis  Division 
(MD-C205-O1).  Office  of  Air  Quality 
Planning  and  Standards,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NorUi  Carolina, 
27711,  Telephone:  (919)  541-5372, 
email:  kuykendal.bill@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Sections  110(a)(2)(F),  110(a)(2)(K), 
110(a)(2)(J),  llO(p),  172(c)(3),  182(a)(3), 
187(a)(5),  301(a)  of  the  Clean  Air  Act. 

n.  Background 

Emission  inventories  are  critical  for 
the  efforts  of  State,  local,  and  federal 
agencies  to  attain  and  maintain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  that  EPA  has  established  for 
criteria  pollutants  such  as  ozone, 
particulate  matter,  and  carbon 
monoxide.  Piirsuant  to  its  authority 
under  section  1 10  of  Title  I  of  the  Clean 
Air  Act  (CAA),  EPA  has  long  required 
State  Implementation  Plans  (SEPs)  to 
provide  for  the  submission  by  States  to 
EPA  of  emission  inventories  containing 
information  regarding  the  emissions  of 
criteria  pollutants  and  their  precursors 
(e.g.,  volatile  organic  compoimds 
(VCX:)).  The  EPA  codified  these 
requirements  in  40  CFR  part  51,  subpart 
Q  in  1979  and  amended  them  in  1987. 

The  1990  Amendments  to  the  CAA 
revised  many  of  the  provisions  of  the 
CAA  related  to  the  attainment  of  the 
NAAQS  and  the  protection  of  visibility 
in  mandatory  Class  I  Federal  areas 
(certain  national  parks  and  wilderness 
areas).  These  revisions  established  new 
periodic  emission  inventory 
requirements  applicable  to  certain  areas 
that  were  designated  nonattainment  for 
certain  pollutants.  For  example,  section 
182(a)(3)(A)  required  States  to  submit  an 
emission  inventory  every  three  years  for 
ozone  nonattainment  areas  beginning  in 
1993.  Emissions  reported  must  include 
VOC,  nitrogen  oxides  (NOx),  and  carbon 
monoxide  (CO)  for  point,  area,  mobile 
(onroad  and  nonroad),  and  biogenic 
sources.  Similarly,  section  187(a)(5) 
required  States  to  submit  an  inventory 
every  three  years  for  CO  nonattainment 
areas  for  the  same  source  classes,  except 
biogenic  sources.  The  EPA,  however, 
did  not  codify  these  statutory 


requirements  in  the  Code  of  Federal 
Regulations  (CFR),  but  simply  relied  on 
the  statutory  language  to  implement 
them. 

The  EPA  has  promulgated  the  NOx 
SIP  Call  (§  51.121)  which  calls  on  the 
affected  States  and  the  District  of 
Columbia  to  submit  SIP  revisions 
providing  for  NOx  reductions  in  order 
to  reduce  the  amount  of  ozone  and 
ozone  preciusors  transported  among 
States.  As  part  of  that  rule,  EPA 
established  emissions  reporting 
requirements  to  be  included  in  the  SIP 
revisions  to  be  submitted  by  States  in 
accordance  with  that  action.' 

This  rule  consolidates  the  various 
emissions  reporting  requirements  that 
already  exist  into  one  place  in  the  CFR, 
establishes  new  reporting  requirements 
related  to  PM2  5  and  regional  haze,  and 
establishes  new  requirements  for  the 
statewide  reporting  of  area  source  and 
mobile  source  emissions.  This  rule  also 
includes  the  reporting  provisions  for  the 
NOx  SIP  call.  The  NOx  SIP  call 
reporting  requirements  are  very  detailed 
and  are  specified  in  40  CFR  51.122;  this 
rule  references  these  requirements. 

In  this  action,  we  refer  to  the  required 
types  of  inventories  as  the  following: 

•  Aimual  inventories. 

•  3-year  cycle  inventories. 

The  EPA  anticipates  that  States  will 
use  data  obtained  through  their  current' 
annual  soiuce  reporting  requirements 
(annual  inventories)  to  report  emissions 
from  larger  point  sources  annually. 
States  will  need  to  get  data  from  smaller 
point  sources  only  every  third  year. 
States  may  also  take  advantage  of  data 
from  Emission  Statements  that  are 
available  to  States  but  not  reported  to 
EPA.  As  appropriate.  States  may  use 
these  data  to  meet  their  reporting 
requirements  for  point  sources.  States 
will  also  be  required  to  inventory  area 
and  mobile  source  emissions  on  a 
Statewide  basis  for  the  3-year  cycle 
inventory.  We  will  be  furnishing  each 
State  the  National  Emission  Inventory 
(NEI)  which  should  be  a  good  starting 
point  for  estimating  area  source 
emissions.  Mobile  source  emissions 
should  be  estimated  by  using  the  latest 
emissions  models  and  planning 
assiunptions  available.  The  MOBILE 
emissions  factor  model  should  be  used 
to  estimate  emissions  from  on-road 


■  EPA  recognizes  that  the  United  States  Court  of 
Appeals  has  remanded  certain  issues  regarding  the 
NOx  SIP  call  to  the  Agency.  See  Michigan  v.  EPA, 
213  F.  3d  663  (D.C.  Cir.  2000),  and  Appalachian 
Power  Co.  v.  EPA,  No.  99-1268,  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit,  slip 
op.  Issued  )une  8,  2001.  Those  issues,  however,  do 
not  include  the  reporting  requirements  and  the 
consolidation  of  those  requirements  does  not 
represent  any  prejudgment  of  the  issues  on  remand 
to  t(ie  Agency. 
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'  ransportation  sources,  in  combination 
'  vith  the  latest  available  estimates  of 
vehicle  miles  traveled  (VMT),  The 
NONROAD  model  can  be  used  for  off- 
road  mobile  soiures  as  appropriate.  By 
merging  this  information  into  a 
comprehensive  emission  inventory. 
State  and  local  agencies  may  do  the 
following: 

•  Measure  their  progress  in  reducing 

I  imissions. 

•  Have  a  tool  they  can  use  to  support 
uture  trading  programs, 

•  Set  a  baseline  from  which  to  do 
iiture  planning. 

•  Answer  the  public's  request  for 
oformation. 

We  intend  these  inventories  to  help 
Nonattainment  areas  develop  and  meet 
SIP  requirements  to  reach  the  NAAQS 
and  comply  with  the  regional  haze 
regulation. 

I  For  the  first  time,  all  States  will  need 
to  inventory  direct  emissions  of  PMa.s 
and  ammonia  (NHj).  Since  PM2.5  is  both 
a  NAAQS  pollutant  and  a  major 
contributor  to  visibility  impairment,  we 
feel  it  is  appropriate  to  begin  collecting 
this  emissions  data.  These  PM2  s  related 
data  elements  are  needed  as  input  to 
emission  models.  Emissions  data  will 
also  be  a  factor  in  the  development  of 
PM2.5  nonattainment  area  boundaries. 

I I  The  Administrator  has  determined 
t!hat  States  should  submit  statewide 
annual  and  3-year  cycle  inventories  for 
PMio.  PM2.S.  and  regional  haze, 
consistent  with  the  data  requirements 
for  O3  and  CO.  Sections  110(a)(2)(F)  and 
172(c)(3)  provide  ample  statutory 
authority  for  this  rule.  Section 
110(a)(2)(F)  provides  that  SIPs  are  to 
require  "as  may  be  prescribed  by  the 
Administrator  •  *  *  (ii)  periodic 
reports  on  the  nature  and  amoimts  of 
emissions  and  emissions-related  data 
from  such  sources."  Section  172(c)(3) 
provides  that  SIPs  for  nonattainment 
areas  are  to  "include  a  comprehensive, 
accurate,  ciurent  inventory  of  actual 
emissions  from  all  sources  of  the 
relevant  pollutant  or  pollutants  in  such 
area,  including  such  periodic  revisions 
as  the  Administrator  may  determine 
necessary  to  assure  that  the 
requirements  of  this  part  are  met." 
Additional  statutory  authority  for 
emissions  inventories  from  1-hour 
ozone  nonattainment  areas  is  provided 
by  section  182(a)(3)(A)  and  for 
emissions  inventories  from  CO 
nonattaiiunent  areas  is  provided  by 
section  187(a)(5).  Section  301(a) 
provides  authority  for  EPA  to 
promulgate  regulations  embodying  these 

irovisions. 


What  Is  the  Purpose  of  the  Consolidated 
Emissions  Reporting  Rule  (CERR)? 

The  purpose  of  this  rule  is  fivefold: 

•  Simplify  emissions  reporting, 

•  Offer  options  for  data  submittal, 

•  Unify  reporting  dates  for  various 
categories  of  inventories, 

•  Include  reporting  fine  particulate 
matter  and  NH3  (Note:  Initially  PM2  5 
and  NH3  reporting  will  only  be  required 
for  area  and  mobile  soiu'ces.  States  will 
be  required  to  commence  point  source 
reporting  of  PM2  5  and  NH3  at  a  later 
date  as  detailed  in  §  51,30.)  and, 

•  Include  Statewide  reporting  for  area 
and  mobile  sources. 

Previous  requirements  may  have,  at 
times,  led  to  inefficient  reporting.  This 
rule  provides  for  options  for  reporting 
that  allow  States  to  match  their  ongoing 
activities  with  federal  requirements. 
This  action  also  consolidates  existing 
and  new  requirements  of  emission 
inventory  programs  for  annual  and  3- 
year  cycle  inventories. 

Who  Will  Have  To  Comply  With  the 
CERR  Requirements? 

This  rule  will  apply  to  State  air 
pollution  control  agencies.  In  the 
special  case  where  a  State 
Implementation  Plan  provides  for 
independent  jurisdiction  for  local  air 
pollution  control  agencies,  these  local 
agencies  will  also  have  to  comply  vtrith 
the  CERR  requirements.  In  the  rule,  we 
have  adopted  "plain  English  language". 
When  "you"  is  used,  we  mean  the  State 
or  local  agency.  When  "we"  is  used, 
EPA  is  meant. 

How  Will  This  Rule  Affect  Tribes? 

One  of  the  principal  goals  of  the 
Tribal  Authority  Rule  (TAR)  is  to  allow 
tribes  the  flexibility  to  develop  and 
administer  their  own  CAA  programs  to 
as  full  an  extent  as  they  elect,  while  at 
the  same  time  ensuring  that  the  health 
and  safety  of  the  public  are  protected.  In 
seeking  to  achieve  this  principal  goal, 
the  TAR  adopts  a  modular  approach, 
that  is,  it  authorizes  tribes  to  develop 
and  implement  only  discrete  portions  of 
CAA  programs,  instead  of  entire 
complex  programs.  Neither  the  CAA  nor 
the  TAR  require  tribes  to  adopt  and 
manage  CAA  programs.  Accordingly, 
the  tribes  are  not  required  to  develop  an 
emissions  inventory  for  soiuces  within 
their  jurisdiction.  However,  the 
emissions  inventory  is  an  important  part 
of  understanding  the  air  quality  status 
on  the  reservations  and  would  be 
helpful  in  determining  the  best 
approach  for  addressing  any  air  quality 
issues  identified.  Therefore,  EPA 
expects  that  many  of  the  tribes  will  wish 
to  develop  emissions  inventories.  This 


rule  can  provide  valuable  guidance  to 
the  tribes  on  how  to  develop  these 
inventories,  for  example,  by  pointing 
out  that  any  inventory  data  that  are 
collected  should  be  quality  assured,  and 
explaining  how  to  do  so.  In  addition,  it 
would  be  very  helpful  if  this 
information  were  recorded  in  EPA's 
National  Emission  Inventory  (NEI)  data 
format.  This  would  make  it  possible  to 
include  the  tribal  data  in  the  NEI  which 
should  facilitate  future  efforts  by  EPA 
when  working  with  the  tribes  to  develop 
air  quality  plans  for  reservations. 

How  Are  the  CERR's  Requirements 
Different  From  Existing  Requirements? 

(a)  Additional  Pollutants 

Your  State's  inventory  will  add  PM2.5 
and  the  precursor  NH3  to  the  criteria 
pollutants.  (Note:  Initially  PM2  s  and 
NH3  reporting  will  only  be  required  for 
area  and  mobile  sources.  States  will  be 
required  to  commence  point  source 
reporting  of  PM2  5  and  NH3  at  a  later 
date  as  detailed  in  §  51.30.) 

(b)  Geographic  Coverage  of  Inventory 

Your  State  now  reports  point  source 
emissions  statewide  and  emissions  from 
area  and  mobile  sources  by 
nonattainment  area.  Your  State's  new 
inventory  will  be  statewide  by  county 
for  all  source  tjrpes,  regardless  of  the 
attaiiunent  status. 

(c)  Frequency  of  Reporting 

Your  State  will  continue  to  report 
emissions  from  larger  point  sources  [See 
Table  1  of  Appendix  A)  annually.  Your 
State  has  a  choice  to  report  smaller 
point  sources  every  three  years  or  one- 
third  of  the  sources  each  year.  Your 
State  will  continue  to  report  emissions 
from  nonattainment  areas  for  area  and 
mobile  sources  every  three  years.  Area 
and  mobile  soiuce  emissions  in  all  other 
areas  will  be  required  to  be  reported  for 
the  first  time,  also  every  three  years. 

How  Will  EPA  Use  the  Data  Collected 
Under  This  Reporting  Requirement? 

The  EPA  uses  emission  inventories 
for  the  following  purposes: 

•  Modeling  analyses, 

•  Projecting  futiue  control  strategies, 

•  Tracking  progress  to  meet 
requirements  of  the  CAA, 

•  Calculating  risk  and 

•  Responding  to  public  inquiries. 

How  Will  Others  Use  My  Data  Collected 
Under  This  Requirement? 

Some  States  need  emissions  data  for 
areas  outside  their  borders.  Programs 
such  as  the  Ozone  Transport 
Assessment  Group,  the  Ozone  Transport 
Commission  NOx  Baseline  Study,  and 
the  Grand  Canyon  Visibility  Transport 
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Commission  demonstrated  this  need.  As 
we  recognize  pollution  as  a  regional 
problem,  agencies  will  need  multistate 
inventories  more  often  to  do  such  things 
as  regional  modeling.  The  EPA  has 
established  five  Regional  Planning 
Organizations  (RPOs)  that  cover  the 
nation.  The  RPOs  are  initially  charged 
with  developing  regional  strategies  to 
address  visibility  concerns.  Each  RPO 
will  be  developing  a  regional  emission 
inventory  that  will  be  used  in  regional 
scale  modeling. 

We  can  meet  our  common  needs  by 
creating  a  central  repository  of  data  from 
State  and  local  agencies,  or  a  group  of 
regional  emissions  databases.  Such 
repositories  offer  the  advantage  of  ready 
access  and  availability,  conunon 
procedvires  for  ensuring  the  quality  of 
data,  and  an  ability  to  meet  the  general 
needs  of  many  potential  users. 

What  Happens  if  EPA  Doesn't  Get  My 
Agency's  Emissions  Data? 

We  have  structured  this  rule  and  our 
own  emission  inventory  development 
plans  so  that  the  chance  of  this 
happening  is  minimized.  We  will 
develop  our  own  preliminary  National 
Emission  Inventory  (NEI)  and  furnish  it 
to  each  State.  You  may  choose  to  use  the 
NEI  as  a  starting  point  for  development 
of  your  Statewide  emission  inventory. 
We  strongly  urge  you  to  develop  your 
own  emission  inventory.  However,  you 
may  choose  to  accept  all  or  part  of  the 
area  source,  mobile  soiuce  and  biogenic 
portions  of  the  NEI  as  estimated  by  EPA 
without  change  and  use  these  as  your 
submittal  to  H'A.  To  do  this,  you  can 
certify  that  you  accept  the  EPA 
developed  portions  as  your  own 
estimates.  Since  you  have  been  required 
to  submit  point  souirce  inventories  to  us 
since  1979  and  since  today's  action 
reduces  your  point  source  reporting 
burden,  you  cannot  use  the  NEI  to 
satisfy  yoiu  obligation  to  submit  point 
source  data. 

If  we  don't  receive  your  emissions 
information  at  the  time  this  rule 
specifies,  we'll  use  our  preliminary  NEI 
to  produce  final  emissions  estimates  for 
your  geographical  area. 

The  CAA  provides  for  certain  actions 
if  we  do  not  receive  your  data, 
depending  on  the  type  of  area,  the 
pollutants  involved,  and  the  type  of 
inventory  submittal  in  question.  All  of 
the  emissions  information  submissions 
specified  by  this  rule  are  required 
submissions  under  section  llO(p)  of  the 
CAA.  There  are  also  required 
submissions  imder  the  provisions  of 
each  existing  approved  State 
Implementation  Plan,  by  virtue  of 
section  110(a)(2)(F](ii).  If  States  do  not 
make  the  required  data  submissions,  we 


may  make  a  finding  of  failure  to 
implement  the  SIP  even  though  we  have 
substituted  our  preliminary  estimates 
for  the  data  you  were  required  to  submit 
but  did  not.  In  some  cases,  for  example 
the  three-year  periodic  emission 
inventories  in  ozone  nonattairunent 
areas,  the  submissions  are  statutorily 
required  SIP  revisions.  Accordingly,  we 
may  also  or  instead  make  a  finding  of 
failiue  to  submit. 

m.  Comments  Received  on  the  Proposal 

The  forty-five  day  conunent  period  for 
the  May  23,  2000  proposal  (65  FR 
33268)  expired  on  July  7,  2000.  We 
received  comments  from  forty-one 
respondents.  These  comments  were 
submitted  by  twenty-eight  State  and 
local  agency  representatives,  eleven 
industrial  organizations  and  two 
environmental  organizations.  We  have 
addressed  all  comments  in  detail  and 
placed  them  in  the  docket.  The  major 
comments  and  their  resolution  are 
discussed  below.  As  an  aid  to  the 
reader,  we  have  grouped  related 
comments  under  broad  topical 
headings. 

A.  Hazardous  Air  Pollutant  Reporting 

A  niunber  of  commenters  responded 
to  the  section  in  the  preamble  of  the 
proposed  rule,  "What  Additional 
Reporting  Requirements  Is  EPA 
Considering?".  This  section  discussed 
how  EPA  might  require  the  reporting  of 
hazardous  air  pollutants  (HAPs)  in  the 
final  rule.  The  predominant  comment 
was  that  EPA  should  not  include  HAP 
reporting  requirements  in  the  final  rule 
until  the  specific  HAP  reporting 
requirements  were  proposed.  We  have 
carefully  considered  this  comment  and 
agree.  We  have  limited  this  rulemaking 
to  the  criteria  pollutants  including  PMz  5 
and  NH3.  We  plan  to  develop  HAP 
reporting  measures  at  a  future  date.  At 
that  time,  we  will  address  all  other  HAP 
related  comments. 

B.  Criteria  Point  Source  Reporting 

We  received  several  comments 
addressing  the  proposed  applicability 
threshold  (the  emission  limit  at  which 
a  State  is  required  to  report  a  facility  as 
a  point  source],  the  associated  basis  for 
determining  applicability  (applicability 
based  on  either  "actual"  or  ""Title  V 
permitted"  criteria  pollutant  emissions), 
and  reporting  frequency. 

Existing  rrnes  require  State  agencies 
to  annually  report  criteria  pollutant 
emission  inventory  information  for  all 
qualifying  point  sources  statewide.  The 
reporting  thresholds  in  place  prior  to 
this  rule  were  for  any  point  source  with 
actual  emissions  greater  than  or  equal  to 
any  one  of  the  following  levels:  100  tons 


per  year  for  SOx,  NOx,  VOC,  and  PMio; 
1000  tons  per  year  for  CO  and  5  tons  per 
year  for  lead.  This  rule  revises  the 
applicability  threshold  by  assigning  the 
point  sources  into  two  categories  termed 
Type  A  (large  point  sources)  and  Type 
B  (all  point  soiuces),  and  reduces  the 
reporting  frequency  for  the  smaller 
sources.  Qualification  as  either  a  Type 
A  or  B  source  is  still  based  upon  a  point 
source's  actual  emissions  of  the  same 
criteria  pollutants.  Under  our  new 
terminology,  all  of  the  sources  that  were 
defined  as  a  point  source  under  the  old 
thresholds  are  defined  as  Type  B 
sources.  Type  A  sources  are  the  larger 
emitting  sources  and  are  a  subset  of  the 
Type  B  sources.  The  reporting 
thresholds  for  Type  A  and  Type  B 
sources  are  presented  in  Table  1  of 
Appendix  A. 

Several  State  and  local  agencies 
indicated  that  the  proposed  Type  A  and 
B  categories  and  associated  emission 
thresholds  were  confusing  and 
increased  their  reporting  burden.  These 
commenters  recommended  that  we  use 
the  CAA's  Title  V  definition  of  major 
source  instead  of  the  two  subsets  for 
determining  point  soiuce  applicability 
for  this  rule.  (Note:  for  criteria 
pollutants,  a  major  source  under  Title  V 
is  any  stationary  source  or  any  group  of 
stationary  soiuces  located  within  a 
contiguous  area  and  under  common 
control  that  has  the  potential  to  emit 
100  tons  per  year.  However,  soiuces 
located  in  nonattainment  areas  can  have 
lower  emission  thresholds  that  would 
define  them  as  major  soiux:es.)  In 
addition  to  lowering  the  applicability 
threshold,  use  of  the  Title  V  definition 
would  shift  the  basis  for  determining 
the  applicability  of  the  rule  from 
"actual"  to  "potential"  emissions. 
Commenters  advocating  the  use  of  the 
Title  V  major  source  definition 
indicated  diat  they  maintain  emission 
inventory  data  on  all  of  their  Title  V 
sources  and  their  reporting  biu-den 
would  increase  if  we  required  them  to 
designate  soiuces  in  their  database  as 
Type  A  (large  point  sources)  vs  Type  B 
(aJl  point  sources). 

We  also  received  comments  opposing 
the  use  of  the  Title  V  major  soxirce 
definition  for  determining  applicability. 
These  commenters  indicated  that  such  a 
requirement  would  increase  their 
reporting  burden  since  they  currently  do 
not  gather  the  required  emission 
inventory  information  for  all  of  the  Title 
V  sources  located  in  their  jurisdiction. 

In  addition  to  the  Title  V  applicability 
issue,  we  received  comments,  both 
advocating  and  opposing,  the  proposed 
10  tpy  VOC  applicability  threshold  for 
sources  located  in  all  ozone 
nonattainment  areas.  Commenters 
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jpposed  to  the  proposed  VOC 
ipplicability  threshold  recommended 
that  the  existing  10  tpy  level  be  raised 
to  the  major  soiu-ce  threshold.  (The 
major  soiu-ce  threshold  for  VOC  varies 
between  10  and  100  tons  per  year  of 
potential  emissions  depending  on  the 
ozone  nonattainment  classification.) 
Other  commenters  advocated  finalizing 
the  proposed  10  tpy  VOC  applicability 
threshold. 

Existing  emission  inventory  reporting 
rules  require  State  and  local  agencies  to 
report  emission  inventory  information 
for  all  qualifying  point  sources  on  an 
annual  basis.  The  fi«quency  for 
reporting  emission  inventory 
information  was  revised  in  die  proposal. 
As  proposed,  States  would  be  required 
to  report  emission  inventory  data  for 
Type  A  (large  point  soiu-ces)  on  an 
annual  basis  and  Type  B  (all  point 
soiu-ces)  on  a  3-year  cycle.  In  response 
to  this  revision,  we  received  comments 
both  opposing  the  reduction  and 
comments  advocating  further  reductions 
in  the  reporting  frequency.  Commenters 
opposing  the  reduction  recommended 
that  we  maintain  the  existing  annual 
reporting  frequency  for  both  Type  A  and 
Type  B  sources.  Commenters  advocating 
further  reporting  reductions  wanted  to 
increase  the  time  for  reporting  Type  B 
soiuces  from  3  to  5  years. 

After  careful  consideration  of  the 
comments  on  the  point  source 
applicability  and  reporting,  we  have 
decided  to  promulgate  the  proposed 
Type  A  (large  point  sources)  and  T5T)e 
B  (all  point  soiirces)  categories  and  the 
associated  criteria  pollutant  emission 
thresholds,  except  for  VOC,  and  the 
reporting  frequency.  Regarding  the  VOC 
applicability  threshold  for  soiuces 
located  in  ozone  nonattainment  areas, 
we  have  decided  to  revise  this 
threshold,  proposed  as  10  tpy  for  all 
ozone  nonattairunent  areas,  to  be 
consistent  with  the  CAA  definition  of 
major  source  in  the  respective  ozone 
nonattairunent  areas  except  that  it  will 
apply  to  actual  rather  than  to  potential 
emissions. 

When  assessing  comments  on 
applicability  and  reporting  issues,  we 
considered  the  fact  that  this  proposal 
was  developed  with  input  from  a  work 
group  that  included  representatives 
from  three  states  (California,  New  Jersey 
and  Texas)  and  EPA.  In  addition  to  this 
workgroup,  we  maintained  an  active 
dialog  about  this  proposal  with  a  larger 
number  of  States  through  the  State  and 
Territorial  Air  Pollution  Program 
Administrators  (STAPPA)  and  the 
Association  of  Local  Air  Pollution 
Control  Officials  (ALAPCO).  The  fact 
that  this  proposal  received  strong 
support  from  the  same  State  and  local 


agencies  that  are  responsible  for 
complying  with  this  rule  was  a  factor  in 
our  decision  to  promulgate  these 
revisions.  Another  factor  that  affected 
our  decision  is  that  the  revisions  to  both 
the  point  source  category  and  reporting 
frequency  were  proposed  to  reduce  the 
reporting  burden  on  State  agencies. 
Because  of  their  large  size,  the  aimual 
requirement  for  Type  A  sources  vdll 
affect  relatively  few  sources,  yet  capture 
a  large  percentage  of  the  emissions  that 
would  be  reported  if  all  Type  B  sources 
reported  aimually.  Thus,  we  believe  that 
the  promulgated  revisions  to 
applicability  threshold  and  reporting 
frequency  will  not  adversely  affect  our 
effort  to  implement  the  CAA  nor 
diminish  the  usefulness  of  emission 
inventory  data  accessible  to  the  public. 

We  are  sympathetic  with  the 
additional  reporting  burden  that  this 
rule  would  place  on  those  agencies  that 
currently  collect  the  required  items  of 
emission  inventory  information  on  all 
Title  V  sources,  if  they  were  required  to 
remove  all  data  for  smaller  point 
sources  when  preparing  their  annual 
report  on  Type  A  (large  point  sources) 
or  their  triennial  report  on  Type  B  (all 
point  sources).  Recognizing  the  need  to 
provide  State  agencies  with  additional 
reporting  flexibility  and  to  reduce 
reporting  burden,  the  final  rule  is 
explicit  that  we  will  accept  emission 
inventory  information  submitted  by  the 
States  that  was  collected  and  stored 
using  any  more  stringent  definition  of 
point  source  and  basis  for  determining 
source  applicability  within  the  Tide  V 
definition.  Thus,  an  aimual  submission 
of  a  point  source  emission  inventory 
that  uses  the  Title  V  major  source 
definition  and  potential  emissions  as 
qualification  factors  for  inclusion  in  a 
State's  emission  inventory  will  be 
accepted. 

We  believe  that  the  promulgated  rule 
establishes  the  baseline  or  minimal  data 
requirements  needed  to  implement  the 
CAA.  We  believe  that  requiring  State 
and  local  agencies  to  report  sources 
below  the  baseline  established  by  this 
rule  would  increase  the  reporting 
burden  with  only  a  minimsd  increase  in 
the  usefulness  of  the  inventory. 
However,  this  rule  is  not  intended  to 
relax  existing  reporting  thresholds  and 
frequencies  established  by  State  and 
local  agencies.  We  recognize  that  State 
and  local  agencies  may  need  emission 
information  on  sources  more  frequently 
and  below  the  baseline  established  by 
this  rule  in  order  to  manage  their  air 
quality.  Thus  States  and  local  agencies 
will  have  the  flexibility  to  establish 
lower  reporting  thresholds  and  more 
frequent  reporting  requirements  than 
those  promulgated  in  this  nUe. 


Several  commenters  noted  that  the 
applicability  limits  for  sources  subject 
to  annual  reporting  specified  in  §  51.1 
were  incorrect.  We  agree  with  these 
comments  and  have  appropriately 
modified  the  regulatory  language. 

One  commenter  noted  that  many  of 
the  data  elements  required  by  this  rule 
for  a  point  source  are  more  appropriate 
for  an  "emission  unit".  The  commenter 
recommended  that  the  final  rule  include 
thresholds  for  reporting  emission  unit  or 
stack  data  within  a  point  source.  After 
reviewing  this  comment,  we  believe  that 
it  would  be  confusing  and  would  add 
additional  reporting  burden  to  require 
reporting  thresholds  below  the  facility 
level.  Therefore,  we  have  decided  not  to 
expand  the  reporting  threshold 
requirements  below  the  facility  level. 
However,  if  States  choose  to  report  at 
the  sub-facility  level.  Table  2a  in 
Appendix  A  includes  provisions  for 
reporting  at  the  point,  process  and  stack 
levels. 

C.  Criteria  Area/Mobile/Biogenics 
Reporting 

One  commenter  noted  that  we  are 
requiring  States  to  submit  criteria 
pollutant  emission  estimates  for  all 
coimties  regardless  of  an  area's 
classification  (attaiimient  or 
nonattainment]  and  that  States,  having 
historically  done  a  good  job  when 
concentrating  on  problem  areas, 
generally  do  not  have  the  resources  to 
perform  a  good  job  on  every  county 
especially  when  estimating  area, 
nonroad,  and  mobile  sources  in  small 
metropolitan  areas.  The  commenter 
recommended  that  we  develop  these 
estimates  and  not  burden  the  States. 

For  the  1996  emission  inventory,  we 
prepared  an  estimate  of  the  criteria 
pollutants  from  point,  area,  mobile, 
nonroad  and  biogenic  sources  and 
provided  these  data  to  the  States  for 
their  review  prior  to  their  initiating  the 
emission  inventory  reporting  effort.  The 
States  were  able  to  use  the  EPA 
estimates  as  they  prepared  their  1996 
emission  inventory.  For  area  sources, 
mobile  sources  and  biogenic  sources,  we 
offered  States  the  option  of  either 
notifying  us  that  they  agreed  with  our 
estimate  or  revising  the  estimate  and 
providing  us  with  updated  information. 
The  States  were  still  required  to  provide 
State  developed  estimates  for  point 
sources.  Recognizing  the  burden  to 
States,  we  plan  to  continue  to  provide 
States  with  our  emissions  estimate  for 
their  review  and  use  in  future  emission 
inventory  preparation. 

Another  conunenter  noted  that  in  the 
proposed  preamble  section  "What 
happens  if  EPA  doesn't  get  my  agency's 
emissions  Data?"  that  we  state  that  we 
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will  generate  the  non-supplied  data 
using  our  own  techniques.  The 
commenter  wondered  if  the  State  could 
simply  accept  the  data  we  developed. 
The  commenter  also  stated  that  if  we 
developed  data  not  supplied  by  the 
State,  that  we  should  label  the  data  as 
our  estimates.  The  commenter  stated 
that  our  estimates  made  without  State 
agreement  could  be  challenged  with  due 
cause.  We  have  rewritten  this  section  of 
the  preamble  to  explicitly  state  that  we 
will  furnish  each  State  with  an 
inventory  that  we  prepared  for  that  State 
(the  National  Emission  Inventory  (NH)). 
The  States  may  use  the  NEI  as  they 
prepare  their  State  inventories.  The 
States  are  strongly  encouraged  to 
improve  upon  our  NEI  estimates. 
However,  they  may  choose  to  resubmit 
all  or  part  of  the  NEI  to  us  as  their 
State's  inventory.  If  they  do  this,  then 
they  are  certifying  that  the  adopted  NEI 
portions  are  their  estimates.  If  States 
ignore  the  requirements  of  this  rule  and 
do  not  make  a  timely  inventory 
submittal  to  us,  we  will  use  our  NEI  to 
fill  data  gaps,  that  will  allow  us  to 
proceed  with  our  various  analyses. 

D.  PMzi  and  Precursors 

One  commenter  stated  that  we  should 
revise  our  list  of  reported  pollutants 
iinder  §  51.20  to  include  only  specific 
compoimds  or  groups  of  compounds. 
This  commenter  wanted  us  to  remove 
"PM2.3  precursors"  from  our  list  of 
pollutants.  We  have  carefully  evaluated 
this  comment  and  agree  that  the  term 
"PM2J  preciirsor"  is  not  precise.  There 
is  not  an  acceptable  enforceable 
definition  of  Ais  term.  When  "PM2.5 
precursor"  was  used  in  the  proposed 
rule,  the  compounds  or  groups  of 
compounds  SOx.  VOC.  NOx  and  NH3 
were  meant.  Since  the  CERR  specifically 
requires  the  reporting  of  SOx,  VOC  and 
NOx,  we  have  dropped  the  term  "PM2  5 
precursors"  and  substituted  NHi  in  the 
list  of  required  pollutants.  The  proposed 
rule  specifically  stated  that  NHa  was  a 
"PM2  5  precursor",  so  this  modification 
merely  simplifies  the  list  of  required 
pollutants;  it  does  not  add  a  new 
pollutant  to  the  list. 

E.  Tools 

Several  commenters  stated  that  the 
emissions  estimation  tools  were 
inadequate  to  produce  acceptable 
emission  inventories.  These 
commenters  pointed  out  specific  types 
of  estimation  tools  that  they  believed 
were  either  not  available  at  all  or  were 
not  adequate.  These  included  EPA- 
developed  models  including  the 
MOBILE  model,  the  NONROAD  model, 
and  the  PART  model  and  emission 
factors,  especially  ones  for  PM2.5  and 


NH3.  We  agree  that  improvements  in 
many  of  the  emission  estimation 
techniques  are  highly  desirable, 
particularly  in  some  of  the  areas 
identified  by  the  commenters.  However, 
we  know  that  there  will  always  be  the 
opportimity  to  improve  emission 
estimation  techniques  and  that  this  is  an 
evolutionary  process.  The  CERR  does 
not  require  the  use  of  any  specific 
emission  estimation  technique.  There 
are  emission  estimation  techniques 
available  for  all  of  the  required 
pollutants  and  their  major  sources. 
Therefore,  we  believe  that  State  or  local 
agencies  should  be  able  to  make 
emission  inventory  submittals  that  will 
be  acceptable  to  EPA  using  current 
state-of-the-art  techniques. 

F.  Reporting  Deadlines/schedules 

As  proposed,  this  rule  would  have 
been  applicable  for  the  1999  reporting 
year.  Commenters  noted  that  States  had 
already  begun  compiling  their  1999 
point  source  inventories.  These 
commenters  would  like  for  us  to 
incorporate  a  phase-in  or 
implementation  schedule  into  the  rule 
that  would  allow  sufficient  time  for 
some  agencies  to  go  through  a 
rulemaking  process  to  align  their 
requirements  with  the  new 
requirements  specified  by  this  rule.  In 
addition,  lead  time  is  required  for  some 
agencies  to  conform  to  the  standard  data 
format  for  the  first  time.  After  careful 
consideration  of  these  comments,  we 
have  decided  to  change  the  first  year 
that  States  will  be  required  to  report 
under  this  rule.  The  first  "Annual  Cycle 
Inventory"  will  be  for  the  year  2001. 
The  first  "Three-year  Cycle  Inventory" 
will  be  for  the  year  2002.  Thus  when 
States  begin  to  develop  their  2001 
aimual  cycle  emission  inventory,  they 
will  only  be  required  to  submit  the  plant 
information  and  emission  data  for  Type 
A  (large  point  sources)  as  outlined  by 
this  rule.  Since  the  basic  requirement 
for  point  source  reporting  is  not  new, 
the  States  should  be  able  to  comply. 

Another  reporting  related  issue 
identified  by  the  commenters  was  the 
difference  in  the  reporting  schedule 
between  the  proposed  rule  which 
requires  all  States  to  report  annual 
emissions  for  certain  sources  and  the 
NOx  SIP  call  rule  which  requires  only 
affected  States  to  report  ozone  season 
emissions.  Some  commenters 
recommended  that  the  reporting 
schedule  for  these  two  inventories 
should  be  the  same.  Specifically,  the 
NOx  SIP  call  specifies  that  States  must 
report  their  ozone  season  emissions 
inventory  for  subject  facilities  within  12 
months  after  the  end  of  the  reporting 
year.  The  proposed  rule  would  require 


States  to  report  both  annual  and  the  3- 
year  cycle  inventories  for  subject 
facilities  within  17  months  after  the  end 
of  the  reporting  year.  The  commenters 
recommended  that  the  reporting 
schedule  for  the  NOx  SIP  call  inventory 
be  revised  and  made  consistent  with  the 
annual  and  three-year  cycle  inventories. 

After  considering  the  comment,  we 
have  decided  to  maintain  the  NOx  SIP 
call  reporting  schedule  on  its  12-month 
cycle.  Maintaining  the  12-month 
reporting  requirement  for  the  NOx  SIP 
call  inventory  allows  both  the  States 
and  us  to  take  note  of  higher  than 
planned  emissions  early  enough  to  give 
an  opportimity  for  action  before  the  next 
ozone  season.  Furthermore,  for  many 
large  NOx  soiuces  (e.g.,  utilitiesj  that 
must  report  directly  to  us,  the  NOx  SIP 
call  rule  does  not  require  any  State 
reporting.  Thus,  the  12-month  reporting 
requirement  is  not  a  burden  on  the 
States  for  these  sources.  We  will 
continue  to  consider  the  points  made  by 
the  commenters  in  light  of  the 
experience  that  both  of  us  have  with  the 
12  month  preparation  and  submission  of 
annual  inventories.  We  may  re-open  this 
requirement  for  comment  at  a  later  date. 

One  commenter  noted  that  we  did  not 
revise  40  CFR  51.321  to  agree  with  the 
proposed  §51.35.  Each  of  these  sections 
contains  due  dates  which  did  not  agree. 
We  agree  with  this  comment  and  have 
rewritten  both  sections  to  ensure 
consistency  of  the  reporting  dates. 

G.  Reporting  Stack  Data 

One  commenter  noted  that  while  the 
proposed  rule  text  required  the 
reporting  of  stack  data  every  three  years, 
the  blocks  for  stack  data  were  not 
checked  in  Table  2a  for  the  column 
Entire  US".  We  acknowledge  that  the 
omission  of  the  checks  was  a  mistake  in 
Table  2a  for  the  data  elements:  40.  Stack 
Height,  41.  Stack  Diameter,  42.  Exit  Gas 
Temperature,  43.  Exit  Gas  Velocity  and 
44.  Exit  Gas  Flow  rate  for  the  coliunns 
"Entire  US".  We  have  corrected  this;  the 
column  "Entire  US"  has  been  relabeled 
"Every  3  Years'. 

H.  Funding  Issues 

A  number  of  commenters  raised  the 
issue  of  sufficient  funding  being 
available  to  pay  for  these  new  emission 
inventory  requirements.  These 
commenters  questioned  whether  we 
would  make  additional  monies  available 
to  the  States  specifically  to  comply  with 
the  provisions  of  the  CERR.  We  are 
aware  that  the  CERR  does  apply 
additional  reporting  biuden  on  the 
States.  In  this  preamble,  under  "IV. 
Administrative  Requirements,  C. 
Paperwork  Reduction  Act,"  we  have 
estimated  the  incremental  burden  of  the 
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new  requirements  to  be  about 
$2,133,000  per  year  nationally.  This 
estimate  is  based  on  information 
supplied  by  the  States  to  us  during  the 
comment  period  and  assumes  that  the 
States  will  be  doing  new  work. 
However,  in  this  preamble,  under  "U. 
Background,  What  happens  if  EPA 
doesn't  get  my  agency's  data?"  we 
discuss  how  you  may  use  the  EPA- 
supplied  NEI  in  the  preparation  of  your 
emission  inventory.  If  you  choose  to  use 
the  NEI  estimates  for  area,  mobile  and 
biogenic  sources  as  your  State's 
estimates,  your  cost  would  be  limited  to 
the  preparation  of  your  point  source 
inventory.  We  acknowledge  that  Quality 
of  this  NEI-based  inventory  would  be 
lower,  but  it  would  satisfy  the  specific 
reporting  requirements  of  the  CERR.  We 
hope  that  future  budgets  at  both  the 
Federal  and  State  levels  will  improve 
emission  inventory  funding.  For  FY 
2001,  the  Congress  authorized  an 
increase  in  the  total  air  grant  funds  to 
the  States  and  the  multi-State  Regional 
Planning  Organizations:  Some  of  these 
funds  were  used  for  emission  inventory 
improvement.  However,  no  new  monies 
are  being  made  available  through  this 
rulemaldng. 

/.  General 

Several  conunenters  stated  that  they 
mpport  EPA's  efforts  to  consolidate  and 
mprove  emission  inventory  reporting 
}n  a  national  level.  The  respondents 
benefit  from  the  data  collected  under 
the  CERR  since  consistently  developed 
statewide  emission  inventories  assist  in 
regional  planning  processes,  especially 
for  those  downwind  States  whose 
nonattainment  status  is  caused  in  part 
by  pollution  transported  across  State 
boundaries.  In  addition,  the  collection 
of  PM2.5  and  NH3  data  will  support 
future  State  efforts  to  reach  the  visibility 
improvement  goals  in  Class  I  areas  and 
to  attain  the  revised  PM  NAAQS. 

We  received  several  comments  on  our 
estimate  of  reporting  burden  contained 
in  the  proposed  rule.  These  comments 
are  addressed  in  this  preamble  imder 
"IV.  Administrative  Requirements,  B. 
Paperwork  Reduction  Act". 

EPA  Initiated  Changes 

In  addition  to  the  above  changes  in 
response  to  specific  conunents,  we  have 
made  other  changes.  Most  of  these 
changes  were  editorial  to  improve 
clarity  or  to  correct  grammatical 
mistakes.  The  references  to  sections 
182(a)(3)(A)  and  182(a)(3)(B)  under 
"Authority"  have  been  combined  to 
refer  to  section  182(a)(3)  as  a 
simplification.  An  additional  reference 
under  "Authority"  has  been  added  for 
section  llO(p).  The  preamble.  Section  G. 


"Executive  Order  13132:  Federalism", 
has  been  revised  as  discussed  in  that 
section.  In  the  "Background"  section  of 
the  preamble,  we  have  added  the  new 
subsection  "How  will  this  rule  affect 
Tribes?".  This  subsection  immediately 
follows  "Who  will  have  to  comply  with 
the  CERR  requirements?"  and  clarifies 
how  Tribes  will  be  affected  by  this  rule. 
We  changed  the  name  of  foiu-  data 
elements  in  Table  2a  of  Appendix  A  and 
relocated  one  of  them  in  the  table.  In  the 
proposed  rule  the  data  elements  were:  7. 
Federal  ID  code  (plant),  8.  Federal  ID 
code  (point),  9.  Federd  ID  code 
(process)  and  37.  Federal  ID  code  (stack 
number).  There  is  no  "Federal  ID  code". 
These  data  elements  were  renamed  and 
nmnbered  as  follows:  7.  Facility  ID 
code,  8.  Point  ID  code,  9.  Process  ID 
code  and  10.  Stack  ID  code.  In  addition, 
a  check  mark  was  inadvertently  omitted 
in  the  proposed  rule  for  data  element 
"10.  Stack  ID  code"  for  the  colunm 
"Annual  (Type  A  Sources)".  We  have 
added  this  check  mark  in  the  final  rule. 
The  Glossary  in  Appendix  A  was  also 
revised  to  include  these  new  names. 

In  the  proposed  rule  under  "§  51.40  In 
what  form  should  my  State  report  the 
data  to  EPA?"  and  "§  51.45  Where 
should  my  State  report  the  data?",  we 
proposed  two  specific  electronic  format 
options  and  identified  means  of 
reporting  these  data  to  us.  Because 
electronic  reporting  technology  changes 
frequently  and  is  expected  to  become 
even  more  efficient  in  the  future,  we 
believe  that  structiuing  the  final  rule  to 
limit  reporting  to  these  formats  in  the 
final  rule  unnecessarily  restricts  the 
flexibility  for  both  the  States  and  EPA. 
For  this  reason,  we  have  revised  both  of 
these  sections  to  allow  for  the  use  of 
new  reporting  formats  in  the  future. 
These  changes  do  not  substantively  alter 
this  rule  since,  at  this  time,  we  will 
support  both  of  the  formats  identified  in 
the  proposal;  the  National  Emission 
Trends  (NET)  format  (renamed  as  the 
National  Emission  Inventory  (NEI) 
format)  and  Electronic  Data  Interchange 
(EDI)  format,  based  on  user  needs. 

We  have  also  made  changes  to  the 
portions  of  the  rule  that  were  concerned 
with  the  NOx  SIP  Call  reporting 
requirements.  In  the  proposed  rule,  the 
NOx  SIP  Call  reporting  requirements 
were  detailed  in  the  regulatory  text  and 
in  the  tables  in  Appendix  A.  However, 
these  requirements  are  actually 
established  in  §  51.122  and  are 
presented  in  detail.  In  order  to  avoid 
confusion  and  possible  inconsistencies, 
we  have  removed  the  NOx  SIP  Call 
requirements  and  instead  reference 
them  in  this  rule.  Because  §  51.122 
establishes  the  reporting  requirements, 
the  changes  that  we  have  made  to  the 


CERR  do  not  represent  new 
requirements  for  the  States. 

K.  Changes  Resulting  from  0MB  Review 

In  their  review  of  the  Paperwork 
Reduction  Act  portion  of  this  rule,  the 
Office  of  Management  and  Budget 
(0MB)  has  raised  concerns  about  that 
portion  of  the  Information  Collection 
Request  that  addresses  the  reporting  of 
point  source  PM2  5  and  NH3  emissions. 
Rather  than  delay  the  compliance  date 
of  the  rule,  EPA  has  elected  to  delay 
compliance  with  that  portion  which 
concerns  the  collection  of  information 
on  point  soiuce  PM2  5  and  NH3 
emissions.  As  modified,  the  rule  now 
provides  that  States  must  commence 
reporting  point  source  emissions  of 
PM2  5  and  NH3  on  June  1.  2004  provided 
that,  at  least  60  days  prior,  we  have 
published  an  approved  revised  ICR 
which  addresses  this  subsection  of  the 
rule.  If  we  fail  to  meet  the  deadline  for 
June  1,  2004  reporting.  States  must 
commence  reporting  point  source 
emissions  of  PM2  5  and  NH3  on  the  next 
applicable  reporting  date  that  is  at  least 
60  days  after  we  publish  an  approved 
ICR  addressing  this  subsection  of  the 
rule. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-98-40.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  the  parties  can 
effectively  participate  in  the  rulemaking 
process  and  (2)  to  serve  as  the  record  in 
case  of  judicial  review  (except  for 
interagency  review  materials).  The 
docket  is  available  for  public  inspection 
at  EPA's  Air  Docket,  which  is  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or   - 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
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productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  0MB  has  notified  EPA 
that  it  considers  this  a  "significant 
regiilatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA  has 
submitted  this  action  to  0MB  for 
review.  Changes  made  in  response  to 
0MB  suggestions  or  recommendations 
have  been  documented  in  the  public 
record. 


C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  Earlier  the  Office  of 
Management  and  Budget  approved  the 
current  information  collection 
requirements  in  part  51  under  the 
Paperwork  Reduction  Act  and  has 
assigned  OMB  control  number  2060- 
0088  (EPA  ICR  No.  0916.09).  The 
Information  Collection  Request  (ICR) 
document  for  the  new  information 
collection  requirements  has  been 
prepared  by  EPA  (ICR  No.  0916.10  )  and 
a  copy  may  be  obtained  from  Sandy 
Farmer  by  mail  at  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave.. 
NW..  Washington.  DC  20460,  by  email 
at  farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  from  the  internet  at 
http://www.epa.gov/icr.  The  information 
requirements  are  not  enforceable  until 
OMB  approves  them. 

Burden  Estimate  Summary 


Today's  action  revises  part  51  to 
consolidate  old  reporting  requirements, 
adds  new  requirements  for  PM2  5  and 
NH3  (Note:  Initially  PM2  5  and  NHj 
reporting  will  only  be  required  for  area 
and  mobile  sources.  States  will  be 
required  to  commence  point  source 
reporting  of  PM2.J  and  NH3  at  a  later 
date  as  detailed  in  §  51.30.)  emd  adds 
new  Statewide  reporting  requirements 
for  area  and  mobile  sources.  Data  from 
new  reporting  will  be  used  to: 

•  Support  modeling  analyses, 

•  Project  future  control  strategies, 

•  Track  progress  to  meet 
requirements  of  the  CAA,  and, 

•  Respond  to  public  inquiries. 

The  rule  contains  mandatory 
information  reporting  requirements; 
EPA  considers  all  information  reported 
imder  this  rule  to  be  in  the  public 
domain  and  therefore  cannot  be  treated 
as  confidential. 

The  information  in  the  following  table 
was  summarized  from  ICR  0916.10  and 
presents  the  reporting  biuden  estimates. 


Reporting  requirement 

Numtjer  of  re- 
spondents 

Hours  per  re- 
spofKlent 

Total  hours 
per  year 

Total  labor 
costs  per  year 

Total  annual 
capital  costs 

Total  annual 
O&M  costs 

Cunwrt  

Statewide  Reporting.  State  agencies  ... 
Statewide  Reporting,  Local  agencies  ... 
PM-v  <  and  NHi  Renortina 

104  

Varies  

Varies  

104  

Varies  

Varies  

118 

1,120 

574 

84 

84 

12,271 

42.630 

15,022 

8,736 

5.376 

$365,756 

1.267,126 

446,511 

259,667 

159,795 

$218,400 

$12,480 

CERR-Compatible  Repeating 

Total  

1,980 

84.035 

$2,498,855 

$218,400 

$12,480 

The  reporting  biuden  is  broken  down 
into  "current  requirements",  "statewide 
area  and  mobile  soiuce  reporting 
requirements",  "PM2.5  and  NH3 
reporting  requirements",  and  "CERR- 
compatible  reporting".  This  has  been 
done  to  highlight  the  major  areas 
changed  by  the  CERR  and  to  show  the 
impact  of  these  changes  on  the 
estimated  burden.  Significant  public 
comments  received  concerning  each  of 
these  components  are  discussed,  as  well 
as  any  resulting  changes  made  to  the 
burden  estimates. 

The  burden  hours  estimated  for  all  of 
the  emission  inventory  reporting 
requirements  in  place  prior  to  this  rule 
are  labeled  "current"  and  equal  118 
hoiirs  per  respondent  per  year.  Because 
of  the  streamlining  and  flexibility 
offered  by  the  CERR,  these  "current" 
requirements  are  reduced  from  the 
original  biirden  estimate  of  212  hours 
per  respondent;  a  savings  of  94  hours 
per  respondent  per  year.  Several 
commenters  had  stated  that  the  number 


of  respondents  used  to  estimate  burden 
in  the  proposed  ICR  {i.e.,  55) 
underestimates  the  total  number  of 
respondents,  and  does  not  include  local 
air  pollution  agencies.  The  EPA  agrees 
that  the  estimated  total  niunber  of  State, 
Territorial  and  local  agencies  reporting 
emissions  inventory  data  directly  to 
EPA  should  be  accounted  for.  This 
number  was  estimated  to  be  104 
respondents  [i.e.,  55  State  and 
Territorial  agencies,  plus  49  local 
agencies).  As  a  result,  the  total  burden 
horns  per  year  for  "current" 
requirements  has  increased,  but  the 
corresponding  hoiu-s  per  respondent  has 
actually  decreased. 

The  reporting  requirements  for 
statewide  area  and  mobile  source 
reporting  add  57,652  hours  per  year. 
Several  commenters  indicated  that  they 
believed  the  biuden  estimate  in  the 
proposed  ICR  to  underestimate  the 
actual  reporting  burden  to  States.  One 
commenter  stated  that  "while 
consolidation  may  ease  the  current 


biuden  on  some  state  and  local 
agencies,  it  will  have  little  effect  on 
others."  The  EPA  acknowledges  that 
certain  State  or  local  agencies  are  farther 
along  than  others  in  developing  . 
statewide  emission  estimation 
procedures.  For  States  without 
nonattainment  areas,  this  woiUd  be  a 
new  requirement,  and  the  burden  to 
comply  with  this  requirement  may  be 
significant.  Several  commenters 
indicated  that  the  biu-den  to  perform 
this  activity  will  be  zero  since  they  are 
already  performing  statewide 
inventories.  To  respond  to  these 
comments,  the  find  ICR  presents 
increased  burden  estimates  for  a 
percentage  of  State  agencies  to  comply 
with  this  provision  of  the  rule,  and  the 
remaining  state  respondents  were 
assumed  not  to  incur  additional  burden 
for  this  activity.  Since  local  agencies  are 
presumed  to  have  jiuisdiction  over 
fewer  counties  than  a  State  agency,  the 
statewide  inventory  burden  for  local 
agencies  was  estimated  to  be  one-half 
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the  time  for  the  State  agencies.  In 
addition,  area  and  mobile  source 
reporting  responsibility  was  only ' 
attributed  to  one-half  of  the  local  agency 
.tesjpondents. 

j  "The  PM2.5  and  NH3  reporting 
Requirements  add  8,736  hours  per  year. 
Several  commenters  stated  that  the 
biuden  estimate  for  PM2.S  reporting  was 
low  and  did  not  take  into  account  the 
amoimt  of  time  needed  to  develop 
emission  factors  since  very  little 
dependable  PM2  5  emissions  factor 
information  exists.  Several  commenters, 
however,  indicated  that  the  burden  to 
perform  this  activity  will  be  zero  since 
they  are  already  compiling  PM2.S 
inventories  for  their  own  emissions 
inventory  or  modeling  purposes.  The 
EPA  agrees  that  biu-den  hours  associated 
with  PM2.5  reporting  were 
underestimated  in  tibe  proposed  ICR. 
EPA  updated  the  one-time  biuden 
estimate  for  the  final  CERR  to  reflect  the 
time  it  will  take  an  average  State  or  local 
agency  to  generate  a  more  representative 
PM2,s  and  NH3  emissions  inventory,  and 
if  necessary,  to  update  agency  reporting 
systems  to  include  PM2.5  and  NH3.  The 
revised  estimate  of  8736  hours  includes 
the  effort  for  a  State  or  local  agency  to 
update  their  emissions  reporting  system 
to  include  PM2  5  and  NH3.  Although 
States  are  not  required  to  commence 
reporting  of  PM2  5  and  NH3  point  source 
emissions  until  June  1,  2004,  this 
burden  estimate  includes  the  effort  for 
a  State  to  update  their  point  source  data 
base  in  anticipation  of  this  requirement. 

Commenters  questioned  why  EPA  did 
not  include  an  estimate  for  industry 
respondents  for  PM2.S  reporting,  since 
States  may  look  to  industry  to  provide 
PM2.5  information.  Another  commenter 
maintained  that  it  seems  inappropriate 
to  include  industry  respondents  when 
developing  the  burden  estimates.  The 
EPA  will  include  an  estimate  of  the 
burden  hours  required  by  industry,  as 
well  as  by  State  and  local  agencies,  to 
report  PM2.5  and  NH3  from  point  sources 
in  a  subsequent  revised  ICR.  States  will 
be  required  to  commence  point  source 
reportiiig  of  PM2.S  and  NH3  at  a  later 
date  as  detailed  in  §  51.30. 

Finally,  several  commenters  believed 
that  the  capital  and  operations  and 
maintenance  costs  were  not 
representative  of  actual  costs  that  would 
be  incurred  by  respondents.  The  EPA 
agrees  and  we  have  increased  the  costs 
to  reflect  a  higher  number  of  work 
stations,  and  multiplied  costs  per 
respondent  by  an  increased  number  of 
respondents.  In  addition,  although  not 
included  as  a  capital  cost.  EPA 
accounted  for  the  labor  hours  and 
associated  costs  of  respondents  to 
convert  their  reporting  systems  to  CERR- 


compatible  format,  since  all  agencies' 
reporting  systems  are  not  presently 
compatible  with  EPA's  NEI  Input 
format. 

The  total  burden  impact  of  the  CERR 
is  estimated  to  be  84,035  hours  per  year 
for  State,  Territorial  and  local 
respondents.  It  should  be  noted  that,  of 
this  total  of  84,035  hours  per  year, 
approximately  34,000  hours  per  year  are 
associated  with  start-up  costs  that  will 
no  longer  be  incurred  after  the  first  three 
years.  Thus,  after  three  years,  the 
estimated  burden  becomes  about  50,000 
hours  per  year. 

We  aid  not  include  Tribes  in  our 
estimate  of  biuden.  While  Tribes  may 
report  their  emissions  to  us,  under  the 
Tribal  Authority  Rule  they  are  not 
required  to  do  so.  If  the  Tribes  do  not 
provide  emissions  estimates  to  us,  we 
will  estimate  their  emissions  for  them. 
Generally,  the  emissions  &t)m  tribal 
lands  are  not  major  and  therefore  the 
burden  associated  with  estimating  these 
emissions  is  not  large. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  OMB  control  number  for  the 
information  collection  requirements  in 
this  rule  will  be  listed  in  an  amendment 
to  [40  CFR  part  9  or  48  CFR  chapter  15] 
in  a  subsequent  Federal  Register 
document  after  OMB  approves  the  ICR. 

D.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA),  5  U.S.C.  601  etfieq. 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 


Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
is  defined  in  the  Small  Business 
Administration's  (SBA)  regulations  at  13 
CFR  121.201.  SBA  defines  small 
business  by  category  of  business  using 
North  American  Industry  Classification 
System  (NAICS)  codes;  (2)  a  small 
govenunental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

The  EPA  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
the  preamble  under  "Who  will  have  to 
comply  with  the  CERR  requirements?" 
and  in  the  rule  under  §  51.1,  the  rule 
applies  only  to  State  agencies,  which  do 
not  constitute  small  entities  within  the 
meaning  of  the  RFA. 

E.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62FR19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  Executive  Order  13045  because  it  is 
based  on  the  need  for  information  to 
characterize  health  and  safety  risks 
themselves. 
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F.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  PuWic  Law  104- 
113.  §  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rule  does  not  involve  technical 
standards.  Therefore,  EPA  is  not 
considering  the  use  of  any  voluntary 
consensus  standards. 

G.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federail  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  considfer  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 


to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
additional  work  required  by  this  rule 
takes  advantage  of  information  already 
in  the  possession  of  reporting  groups. 
Using  existing  data  leverages  past  work 
and  reduces  the  burden  of  this  rule. 
This  conclusion  is  supported  by  the 
analysis  done  in  support  of  EPA  ICR  No. 
0916.10,  which  shows  that  total  costs 
will  be  about  $2,730,000.  The  EPA  has 
also  determined  that  this  rule  does  not 
apply  to  small  government  entities.  As 
discussed  in  this  preamble  uinder 
section  "D.  Impact  on  Small  Entities", 
this  rule  applies  only  to  State 
governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202,  203  and  205  of  the  UMRA. 

H.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compUance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting, 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 


and  Budget  (OMB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  natme  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  riile  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

In  the  proposed  rule  (65  FR  33273), 
EPA  proposed  to  conclude  that  this  rule 
did  have  federalism  implications.  This 
was  based  on  the  fact  the  proposed  rule 
would  require  States  to  report  their 
emissions  Statewide  and  to  report  PM2.5 
and  NH3  emissions.  It  was  also  assumed 
that  since  such  reporting  may  impose 
direct  costs  on  State  or  local 
governments,  and  since  the  Federal 
government  will  not  provide  the  funds 
necessary  to  pay  those  costs,  that  the 
federalism  provisions  would  apply.  The 
EPA  has  reconsidered  this  position.  The 
federalism  provisions  are  intended  to 
apply  to  rules  that  substantially  alter  the 
relationship  between  the  Federal 
Government  and  State  govenunents. 
This  rule  in  large  measiue  consolidates 
pre-existing  reporting  requirements  and 
the  incremental  burden  of  the  new 
requirements  is  about  $2,133,000 
annually.  While  this  rule  will  impact 
State  governments  by  imposing  new  ■ 
emission  inventory  reporting 
requirements,  EPA  does  not  believe  that 
this  causes  a  substantial  change  in  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

/.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
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implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and    * 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  The 
Tribal  Authority  Rule  means  that  Tribes 
cannot  be  required  to  report  their 
emissions  to  us.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

/.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Tl^s  rule  defines  the  requirements  for 
the  reporting  of  emission  inventories  by 
State  and  local  agencies  to  EPA,  We  do 
not  believe  that  this  rule  will  effect  the 
supply,  production,  availability,  cost  or 
use  on  energy  in  the  United  States. 
Further,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adverse 
energy  effects. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  R^ulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  Major  rule 
cannot  take  effect  vmtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  become  effective  60  days  after  it  is. 
published  in  the  Federal  Register. 


List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procediu^, 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  23.  2002.    . 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  51— [AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101;  42  U.S.C.  7401— 
7671q. 

2.  Part  51  is  amended  by  adding 
subpart  A  to  read  as  follows: 

SubfMrt  A — Emission  Inventory  Reporting 
Requirements 

General  Information  for  Inventory  Preparers 

Sec. 

51.1    Who  is  responsible  for  actions 

described  in  this  subpart? 
51.5    What  tools  are  available  to  help 

prepare  and  report  emissions  data? 
51.10    How  does  my  State  report  emissions 

that  are  required  by  the  NOx  SIP  Call? 

Specific  Reporting  Requirements 

51.15    What  data  does  my  State  need  to 

report  to  EPA? 
51.20    What  are  the  emission  thresholds  that 

separate  point  and  area  sources? 
51.25    What  geographic  area  must  my  State's 

inventory  cover? 
51.30    When  does  my  State  report  the  data 

to  EPA? 
51.35    How  can  my  State  equalize  the  effort 

for  annual  reporting? 
51.40    In  what  fgrm  should  my  State  report 

the  dau  to  EPA? 
51.45    Where  should  my  State  report  the 

data? 
Appendix  A  to  Subpart  A  of  Part  51 — Tables 

and  Glossary 
Appendix  B  to  Subpart  A  of  Part  51 

[Reserved] 

Subpart  A— EmiMion  Inventory 
Reporting  Requirements 

General  Information  for  Inventory 
Preparers 

§  51 .1    Who  Is  responsible  for  actions 
described  In  tttis  subpart? 

State  agencies  whose  geographic 
coverage  include  any  point,  area, 
mobile,  or  biogenic  sources  must 
inventory  these  sources  and  report  this 
information  to  EPA. 

§51.5    What  tods  are  available  to  help 
prepare  and  report  emissions  data? 

We  urge  your  State  to  use  estimation 
procedures  described  in  dociunents 


from  the  Emission  Inventory 
Improvement  Program  (EIIP).  These 
procedures  are  standardized  and  ranked 
according  to  relative  uncertainty  for 
each  emission  estimating  technique. 
Using  this  guidance  will  enable  others 
to  use  your  State's  data  and  evaluate  its 
quality  and  consistency  with  other  data. 

S  51 .1 0    How  does  my  Stats  report 
emissions  that  are  required  by  ttM  NOx  SIP 
Call? 

The  States  and  the  District  of 
Columbia  that  are  subject  to  the  NOx 
SIP  Call  (§51.121)  should  report  their 
emissions  under  the  provisions  of 
§  51.122.  To  avoid  confusion,  these 
requirements  are  not  repeated  here. 

Specific  Reporting  Requirements 

SS1.15    What  data  does  my  State  need  to 
report  to  EPA? 

(a)  Pollutants.  Report  actual  emissions 
of  the  following  (see  Glossary  to 
Appendix  A  to  this  subpart  for  precise 
definitions  as  required): 

(1)  Required  Pollutants: 
(i)  Sulrur  oxides. 

(ii)  VOC. 

(iii)  Nitrogen  oxides. 

(iv)  Carbon  monoxide. 

(v)  Lead  and  lead  compounds. 

(vi)  Primary  PM2.5. 

(vii)  Primary  PMio. 

(viii)  NH3. 

(2)  Optional  Pollutant: 
(i)  Primary  PM. 

(ii)  [Reserved] 

(b)  Sources.  Emissions  should  be 
reported  from  the  following  sources: 

(1)  Point. 

(2)  Area. 

(3)  Onroad  mobile. 

(4)  Nonroad  mobile. 

(5)  Biogenic. 

(c)  Supporting  information.  Report  the 
data  elements  in  Tables  2a  through  2d 
of  Appendix  A  to  this  subpart. 
Depending  on  the  format  you  choose  to 
report  your  State  data,  additional 
information  not  listed  in  Tables  2a 
through  2d  will  be  required.  We  may 
ask  you  for  other  data  on  a  voluntary 
basis  to  meet  special  purposes. 

(d)  Confidential  data.  We  don't 
consider  the  data  in  Tables  2a  through 
2d  of  Appendix  A  to  this  subpart 
confidential,  but  some  States  limit 
release  of  this  type  of  data.  Any  data 
that  you  submit  to  EPA  imder  this  rule 
will  be  considered  in  the  public  domain 
and  cannot  be  treated  as  confidential.  If 
Federal  and  State  requirements  are 
inconsistent,  consult  your  EPA  Regional 
Office  for  a  final  reconciliation. 

f51.20    What  are  the  emission  thresholds 
that  separate  point  and  srea  sources? 

(a)  All  anthropogenic  stationary 
sources  must  be  included  in  your 
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inventory  as  either  point  or  area 
sources. 

(b)  See  Table  1  of  Appendix  A  to  this 
subpart  for  minimum  reporting 
thresholds  on  point  sources. 

(c)  Your  State  has  two  alternatives  to 
the  point  source  reporting  thresholds  in 
paragraph  (b)  of  this  section: 

(1)  You  may  choose  to  define  point 
sources  by  the  definition  of  a  major 
source  used  imder  CAA  Title  V,  see  40 
CFR  70.2. 

(2)  If  your  State  has  lower  emission 
reporting  thresholds  for  point  soiuces 
than  paragraph  (b)  of  this  section,  then 
you  may  use  these  in  reporting  your 
emissions  to  EPA. 

(d)  All  stationary  sources  that  have 
actual  emissions  lower  than  the 
thresholds  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  should  be 
reported  as  area  soiuces. 

§  51  ^5    What  geographic  area  must  my 
State's  inventory  cover? 

Because  of  the  regional  nature  of  these 
pollutants,  your  State's  inventory  must 
be  statewide,  regardless  of  an  area's 
attainment  status. 

S51.30    When  does  my  State  report  the 
data  to  EPA? 

Your  State  is  required  to  report  two 
basic  types  of  emission  inventories  to 
us:  Annual  Cycle  Inventory;  and  Three- 
year  Cycle  Inventory. 

(aj  Aimual  cycle.  You  are  required  to 
report  annually  data  from  Type  A  (large) 
point  soiuces.  Except  as  provided  in 
paragraph  (e)  of  this  section,  the  first 
emnual  cycle  inventory  will  be  for  the 
year  2001  and  must  be  submitted  to  us 
within  17  months,  i.e.,  by  June  1,  2003. 
Subsequent  annual  cycle  inventories 
will  be  due  17  months  following  the  end 
of  the  reporting  year.  See  Table  2a  of 
Appendix  A  to  this  subpart  for  the 
specific  data  elements  to  report 
annually. 

(b)  Three-year  cycle.  You  are  required 
to  report  triennially,  data  for  Type  B 
(all)  point  sources,  area  sources  and 
mobile  sources.  Except  as  provided  in 
paragraph  (e)  of  this  section,  the  first 
three-year  cycle  inventory  will  be  for 
the  year  2002  and  must  be  submitted  to 
us  within  17  months,  i.e.,  by  June  1, 
2004.  Subsequent  three-year  cycle 
inventories  will  be  due  17  months 
following  the  end  of  the  reporting  year. 
See  Tables  2a,  2b  and  2c  of  Appendix 
A  to  this  subpart  for  the  specific  data 
elements  that  must  be  reported 
triennially. 

(c)  NOx  SIP  call.  There  are  specific 
annual  and  three-year  reporting 
requirements  for  States  subject  to  the 
NOx  SIP  call.  See  §  51.122  for  these 
requirements. 


(d)  Biogenic  emissions.  Biogenic 
emissions  are  part  of  your  3-year  cycle 
inventory.  Your  State  must  establish  an 
initial  baseline  for  biogenic  emissions 
that  is  due  as  specified  under  paragraph 
(b)  of  this  section.  Your  State  need  not 
submit  more  biogenic  data  unless  land 
use  characteristics  or  the  methods  for 
estimating  emissions  change 
substantially.  If  either  of  these  changes, 
your  State  must  report  the  biogenic 
emission  data  elements  shown  in  Table 
2d  of  Appendix  A  to  this  subpart. 
Report  these  data  elements  17  months 
after  the  end  of  the  reporting  year. 

(e)  Point  Sources.  States  must 
commence  reporting  point  source 
emissions  of  PM^s  and  NH3  on  June  1, 
2004  unless  that  date  is  less  than  60 
days  after  EPA  publishes  an  approved 
Information  Collection  Request  (ICR) 
addressing  this  section  of  the  rule.  If 
EPA  fails  to  publish  an  approved  ICR  60 
days  in  advance  of  June  1,  2004,  States 
must  commence  reporting  point  source 
emissions  of  PM2.}  and  NH3  on  the  next 
annual  or  triennial  reporting  date  (as 
appropriate)  that  is  at  least  60  days  after 
EPA  publishes  an  approved  ICR 
addressing  this  section. 

§  51 .35    How  can  my  State  equalize  the 
effort  for  annual  reporting? 

(a)  Compiling  a  3 -year  cycle  inventory 
means  much  more  effort  every  three 
years.  As  an  option,  your  State  may  ease 
this  workload  spike  by  using  the 
following  approach: 

(1)  Annually  collect  and  report  data 
for  all  Type  A  (large)  point  sources  (This 
is  required  for  all  Type  A  point  sources). 

(2)  Annually  collect  data  for  one-third 
of  your  smaller  point  sources  (Type  B 
point  sources  minus  Type  A  (large) 
point  sources).  Collect  data  for  a 
different  third  of  these  sources  each  year 
so  that  data  has  been  collected  for  all  of 
the  smaller  point  sources  by  the  end  of 
each  three-year  cycle.  You  may  report 
these  data  to  EPA  annually,  or  as  an 
option  you  may  save  three  years  of  data 
and  then  report  all  of  the  smaller  point 
sources  on  the  three-year  cycle  due  date. 

(3)  Aimually  collect  data  for  one-third 
of  the  area,  nonroad  mobile,  onroad 
mobile  and,  if  required,  biogenic 
sources.  You  may  report  these  data  to 
EPA  annually,  or  as  an  option  you  may 
save  three  years  of  data  and  then  report 
all  of  these  data  on  the  three-year  cycle 
due  date. 

(b)  For  the  sources  described  in 
paragraph  (a)  of  this  section,  your  State 
will  therefore  have  data  from  three 
successive  years  at  any  given  time, 
rather  than  from  the  single  year  in 
which  it  is  compiled. 

(c)  If  your  State  chooses  the  method 
of  inventorying  one-third  of  your 


smaller  point  sources  and  3-year  cycle 
area,  nonroad  mobile,  onroad  mobile 
sources  each  year,  your  State  must 
compile  each  year  of  the  three-year 
period  identically.  For  example,  if  a 
process  hasn't  changed  for  a  source 
category  or  individual  plant,  your  State 
must  use  the  same  emission  factors  to 
calculate  emissions  for  each  year  of  the 
three-year  period.  If  your  State  has 
revised  emission  factors  during  the 
three  years  for  a  process  that  hasn't 
changed,  resubmit  previous  year's  data 
using  the  revised  factor,  ff  your  State 
uses  models  to  estimate  emissions,  you 
must  make  sure  that  the  model  is  the 
same  for  all  three  years. 

(d)  If  your  State  chooses  the  method 
of  inventorying  one-third  of  your 
smaller  point  sources  and  3-year  cycle 
area,  nonroad  mobile,  onroad  mobile 
sources  each  year  and  reporting  them  on 
the  3-year  cycle  due  date,  the  first 
required  date  for  you  to  report  on  all 
such  sources  will  be  June  1 ,  2004  as 
specified  in  §  51.25.  You  can  satisfy  the 
2004  reporting  requirement  by  either: 
Starting  to  inventory  one  third  of  your 
sources  in  2000;  or  doing  a  one-time 
complete  3-year  cycle  inventory  for 
2002,  then  changing  to  the  option  of 
inventorying  one  third  of  your  sources 
for  subsequent  years. 

(e)  If  your  State  needs  a  new  reference 
year  emission  inventory  for  a  selected 
pollutant,  your  State  can't  use  these 
optional  reporting  frequencies  for  the 
new  reference  year. 

(f)  If  your  State  is  a  NOx  SIP  call 
State,  you  can't  use  these  optional 
reporting  frequencies  for  NOx  SIP  call 
reporting. 

§  51 .40    In  what  form  should  my  State 
report  the  data  to  EPA? 

You  must  report  your  emission 
inventory  data  to  us  in  electronic  form. 
We  support  specific  electronic  data 
reporting  formats  £ind  you  are  required 
to  report  your  data  in  a  format 
consistent  with  these.  Because 
electronic  reporting  technology 
continually  changes,  contact  the 
Emission  Factor  and  Inventory  Group 
(EFIG)  for  the  latest  specific  formats. 
You  can  find  information  on  the  current 
formats  at  the  following  Internet 
address:  http://www.epa.gov/ttn/chief. 
You  may  also  call  our  Info  CHIEF  help 
desk  at  (919)  541-1000  or  email  to 
info.chief@epa.gov. 


§51.45 
data? 


Where  should  my  State  report  the 


(a)  Your  State  submits  or  reports  data 
by  providing  it  directly  to  EPA. 

(b)  The  latest  information  on  data 
reporting  procedures  is  available  at  the 
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bllowing  Internet  address:  http:// 
www.epa.gov/ttn/chief. 


You  may  also  call  our  Info  CHIEF 
help  desk  at  (919)541-1000  or  email  to 
info.chief@epa.gov. 


Appendix  A  to  Subpart  A  of  Part  Si- 
Tables  and  Glossary 


Table  1.— Minimum  Point  Source  Reporting  Thresholds  by  POLLUTANT(tpyi) 


Pollutant 


.  SO,  ... 
VOC  .. 
VOC  .. 
VOC  .. 

VOC  .. 

6.  NOx  ... 

7.  CO 

8.  CO 

9.  Pb 

10.  PMio 


II.PM.o  . 

12.  PM25 

13.  NH3  .. 


Annual  cycle 
(type  A  sources) 


^500 
^50 


22500 
22500 


22S0 


2250 
2250 


Three-year  cycle 


Type  B  sources' 


2100 
2100 


2100 
21000 


25 
2100 


2100 

2100 


NAA3 


2100 

O3  (moderate)2100 
O3  (serious)>50 
O3  (severe)>25 
0]  (extreme)2lO 
>100 

O]  (all  areas)2l00 
CO  (all  area8)2l00 
25 

PMIO10  (mod- 
erate)2l00 
PMio  (seriou8)270 
2100 
2100 


1  toy  =  tons  per  year  of  actual  emissions. 

2  Type  A  sources  are  a  subset  of  the  Type  B  sources  and  are  ttie  larger  emitting  sources  by  pollutant. 

3NAA  =  Nonattainment  Area.  Special  point  source  reporting  thresholds  apply  for  certain  pollutants  by  type  of  nonattainment  area  The  pollut- 
ants by  nonattainment  area  are:  Ozone;  VOC,  NOx,  CO;  CO;  CO;  PMio;  PMio- 

Table  2a.— Data  Elements  That  States  Must  Report  for  Point  Sources 


Data  elements 


Annual  (Type  A 
sources) 


Every  3  years 

(Type  8  sources 

and  NAAs) 


.  Inventory  year , 

Inventory  start  date 

;i.  Inventory  end  date , 

4.  Inventory  type 

5.  State  FIPS  code  

6.  County  FIPS  code 

7.  Facility  ID  code „ 

8.  Point  ID  code 

9.  Process  ID  code 

10.  Stack  ID  code 

11.  Site  name  

12.  Physical  address  

13.  SCCorPCC  

14.  Heat  content  (fuel)  (annual  average)  .. 

15.  Ash  content  (fuel)  (annual  average) .... 

16.  Sulfur  content  (fuel)  (annual  average) 

17.  Pollutant  code 

18.  Activity/throughput  (annual) 

19.  Activity/throughput  (daily) 

20.  Work  weekday  emissions 

21.  Annual  emissions  

22.  Emission  factor 

23.  Winter  thnaughput  (%)  

24.  Spring  throughput  (%)  

25.  Summer  throughput  (%) 

26.  Fall  throughput  (%) 

27.  Hr/day  in  operation „ 

28.  Start  tinrw  (hour)  

29.  Day/wk  in  operatkm 

30.  \NWyT  in  operation  

31.  X  stack  coordinate  (latitude) 

32.  Y  stack  coordinate  (longitude) 

33.  Stack  Height  

34.  Stack  diameter 

35.  Exit  gas  temperature  

36.  Exit  gas  velocity 

37.  Exit  gas  flow  rate 

38.  SIC/NAICS 

39.  Design  capacity 

40.  Maximum  namemplate  capacity 

41.  Primary  control  eff  (%)  


• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 

• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 


• 

• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
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Table  2a.— Data  Elements  That  States  Must  Report  for  Point  Sources— Continued 


Data  elements 


42.  Secondary  control  eff  (%) 

43.  Control  device  type 

44.  Rule  effectiveness  {%)  ... 


Annual  (Type  A 
sources) 


Every  3  years 

(Type  B  sources 

and  NAAs) 


• 
• 
• 


Table  2b.— Data  Elements  that  Table  2d.— Data  Elements  that 
States  Must  Report  for  Area  States  Must  Report  for  Bio- 
AND  Nonroad  Mobile  Sources  genic  Sources— Continued 


Data  elements 

Every  3 
years 

1  Inventory  vear 

• 

2  Inventorv  start  date  

• 

3  Inventorv  end  date    

• 

4  Inventorv  tvoe 

^ 

5.  State  FIRS  code 

^ 

6.  County  FIPS  code 

^ 

7.  sec  or  PCC 

8.  Emission  factor 

• 

• 

9.  Activity/throughput  level  (an- 
nual)   

10.  Total  capture/control  effi- 
ciencv  (%)  

• 
• 

11.  Rule  effectiveness  (%)  

12.  Rule  penetration  (%)  

13.  Pollutant  code 

• 
• 
• 

14.  Summer/winter  work  week- 
day emissions 

15.  Annual  emissions  

• 
• 

16.  Winter  throughput  (%) 

17.  Spring  throughput  (%) 

18.  Summer  throughput  (%) 

19  Fall  throughput  (%) 

• 
• 
• 

20.  Hrs/day  in  operation 

21.  Days/wk  in  operation 

22.  Wks/yr  in  operation  

• 
• 

• 

Table  2c.— Data  Elements  that 
States  Must  Report  for 
Onroad  Mobile  Sources 


Data  elements 


1.  Inventory  year 

2.  Inventory  start  date  

3.  Inventory  end  date  

4.  Inventory  type 

5.  State  FIPS  code 

6.  County  FIPS  code 

7.  sec  or  PCC 

8.  Emisskxi  factor 

9.  Activity  (VMT  by  Roadway 
Class) 

10.  Pollutant  code 

1 1 .  Summer/winter  work  week- 
day emissions  

12.  Annual  emissk)ns 


Every  3 
years 


• 
• 
V 
• 
• 

• 
• 

• 

• 

• 
• 


Table  2d.— Data  Elements  that 
States  Must  Report  for  Bio- 
genic Sources 


Data  elements 

Every  3 
years 

1.  Inventory  year 

• 

Data  elements 

Every  3 
years 

2.  Inventory  start  date  

• 

3.  Irrventory  end  date  

• 

4.  Inventory  type 

• 

5.  State  FIPS  code 

• 

6.  County  FIPS  code 

• 

7.  sec  or  PCC 

8.  Pollutant  code 

• 

• 

9.  Summer/winter  work  week- 
day emissions  

10.  Annual  emissions  

• 
• 

GI6§8ary 

Activity  rate/throughput  (annual) — A 
measurable  factor  or  parameter  that  relates 
directly  or  indirectly  to  the  emissions  of  an 
air  pollution  source.  Depending  on  the  type 
of  source  category,  activity  information  may 
refer  to  the  amount  of  fuel  combusted,  raw 
material  processed,  product  manufactured,  or 
material  handled  or  processed.  It  may  also 
refer  to  population,  employment,  number  of 
units,  or  miles  traveled.  Activity  information 
is  typically  the  value  that  is  multiplied 
against  an  emission  factor  to  generate  an 
emissions  estimate. 

Activity  rate/throughput  (daily) — The 
begiiming  and  ending  dates  and  times  that 
define  the  emissions  period  used  to  estimate 
the  daily  activity  rate/throughput. 

Armual  emissions — Actual  emissions  for  a 
plant,  point,  or  process — measured  or 
calculated  that  represent  a  calendar  year. 

Area  sources — Area  sources  collectively 
represent  individual  sources  that  have  not 
been  inventoried  as  specific  point,  mobile,  or 
biogenic  sources.  These  individual  sources 
treated  collectively  as  area  sources  are 
typically  too  smalK  numerous,  or  difficult  to 
inventory  using  the  methods  for  the  other 
classes  of  sources. 

Ash  content — Inert  residual  portion  of  a 
fuel. 

Biogenic  sources — Biogenic  emissions  are 
all  pollutants  emitted  from  non- 
anthropogenic  sources.  Example  sources 
include  trees  and  vegetation,  oil  and  gas 
seeps,  and  microbial  activity. 

Control  device  type — ^The  name  of  the  type 
of  control  device  (e.g.,  wet  scrubber,  flaring, 
or  process  change). 

County  FIPS  Code — Federal  Information 
Placement  System  (FIPS)  is  the  system  of 
unique  numeric  codes  the  government 
developed  to  identify  States,  counties  and 
parishes  for  the  entire  United  States,  Puerto 
Rico,  and  Guam. 


Day/wk  in  operations^Days  per  week  that 
the  emitting  process  operates — average  over 
the  inventory  period. 

Design  capacity — A  measure  of  the  size  of 
a  point  source,  based  on  the  reported 
maximum  continuous  capacity  of  the  unit. 

Emission  factor — Ratio  relating  emissions 
of  a  specific  pollutant  to  an  activity  or 
material  throughput  level. 

Exit  gas  flow  rate — Numeric  value  of  stack 
gas's  flow  rate. 

Exit  gas  temperature — Numeric  value  of  an 
exit  gas  stream's  temperature. 

Exit  gas  velocity — Numeric  value  of  an  exit 
gas  stream's  velocity. 

Facility  ID  code — Unique  code  for  a  plant 
or  facility,  containing  one  or  more  pollutant- 
emitting  sources.  This  is  the  data  element  in 
Appendix  A,  Table  2a,  that  is  defined 
elsewhere  in  this  glossary  as  a  "point 
source". 

Fall  throughput(%)— Part  of  the 
throughput  for  the  three  Fall  months 
(September,  October,  November).  This 
expresses  part  of  the  annual  activity 
information  based  on  four  seasons — typically 
spring,  summer,  fall,  and  winter.  It  can  be  a 
percentage  of  the  aimual  activity  (e.g., 
production  in  summer  is  40%  of  the  year's 
production)  or  units  of  the  activity  (e.g.,  out 
of  600  units  produced,  spring  =  150  units, 
summer  =  250  units,  fall  =  150  units,  and 
winter  =  50  units). 

Heat  content — ^The  amount  of  thermal  heat 
energy  in  a  solid,  liquid,  or  gaseous  fuel.  Fuel 
heat  content  is  typically  expressed  in  units 
of  Btu/lb  of  fuel,  Btu/gal  of  fuel,  joules/kg  of 
fuel,  etc. 

Hr/day  in  operations — Hours  per  day  that 
the  emitting  process  operates — average  over 
the  inventory  period. 

Inventory  end  date — Last  day  of  the 
inventory  period. 

Inventory  start  date — First  day  of  the 
inventory  period. 

Inventory  type — Type  of  inventory 
represented  by  data  (i.e.,  point,  3-year  cycle, 
daily). 

Inventory  year — The  calendar  year  for 
which  you  calculated  emissions  estimates. 

Lead  (Pb)— As  defined  in  40  CFR  50.12, 
lead  should  be  reported  as  elemental  lead 
and  its  compounds. 

Maximum  nameplate  capacity — A  measure 
of  a  unit's  size  that  the  manufacturer  puts  on 
the  unit's  nameplate. 

Mobile  source — A  motor  vehicle,  nonroad 
engine  or  noru-oad  vehicle. 

•  A  "motor  vehicle"  is  any  self-propelled 
vehicle  used  to  carry  people  or  property  on 
a  street  or  highway. 

•  A  "nonroad  engine"  is  an  internal 
combustion  engine  (including  fuel  system) 
that  is  not  used  in  a  motor  vehicle  or  vehicle 
only  used  for  competition,  or  that  is  not 
affected  by  sections  111  or  202  of  the  CAA. 
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>  A  "nonroad  vehicle"  is  a  vehicle  that  is 
■un  by  a  nonroad  engine  and  that  is  not  a 
notor  vehicle  or  a  vehicle  only  used  for 
ximpetition. 

PM  (Particulate  Matter) — Particulate  matter 
s  a  criteria  air  pollutant.  For  the  purpose  of 
bis  subpart,  the  following  definitions  apply: 

(1)  Primary  PM:  Particles  that  enter  the 
itmosphere  as  a  direct  emission  from  a  stack 
)r  an  open  source.  It  is  comprised  of  two 
:omponents:  Filterable  PM  and  Condensible 
'M.  (As  specified  in  §51.15  (a)(2),  these  two 
'M  components  are  the  components 
neasured  by  a  stack  sampling  train  such  as 
^A  Method  5  and  have  no  upper  particle 

size  limit.) 

(2)  Filterable  PM:  Particles  that  are  directly 
emitted  by  a  source  as  a  solid  or  liquid  at 
stack  or  release  conditions  and  captured  on 
the  filter  of  a  stack  test  train. 

(3)  Condensible  PM:  Material  that  is  vapor 
phase  at  stack  conditions,  but  which 
condenses  and/or  reacts  upon  cooling  and 
dilution  in  the  ambient  air  to  form  solid  or 
liquid  PM  immediately  after  discharge  from 
the  stack. 

(4)  Secondary  PM:  Particles  that  form 
through  chemical  reactions  in  the  ambient  air 
well  after  dilution  and  condensation  have 
occurred.  Secondary  PM  is  usually  formed  at 
some  distance  downwind  from  the  source. 
Secondary  PM  should  NOT  be  reported  in 
the  emission  inventory  and  is  NOT  covered 
by  this  subpart. 

(5)  Primary  PM2i:  Also  PM2.5  (or  Filterable 
PM2.5  and  Condensible  PM  individually. 
Note  that  all  Condensible  PM  is  assumed  to 
be  in  the  PM2  5  size  fraction) — Particulate 
matter  with  an  aerodynamic  diameter  equal 
to  or  less  than  2.5  micrometers. 

(6)  Primary  PMw:  Also  PMio  (or  Filterable 
PMio  and  Condensible  PM  individually) — 
Particulate  rnatter  with  an  aerodynamic 
diameter  equal  to  or  less  than  10 
micrometers. 

PCC — Process  classification  code.  A 
process-level  code  that  describes  the 
equipment  or  operation  which  is  emitting 
pollutants.  This  code  is  being  considered  as 
a  replacement  for  the  SCC. 

Physical  address — Street  address  of  a 
facility.  This  is  the  address  of  the  location 
wKere  the  emissions  occur;  not,  for  example. 
the  corporate  headquarters. 

Point  ID  code — Unique  code  for  the  point 
of  generation  of  emissions,  typically  a 
physical  piece  of  equipment. 

Point  source — Point  sources  are  large, 
stationary  (non-mobile),  identifiable  sources 
of  emissions  that  release  pollutants  into  the 
atmosphere.  As  used  in  this  rule,  a  point 
source  is  defined  as  a  facility  that  annually 
emits  more  than  a  "threshold"  value  as 
defined  imder  §  51.20. 

Pollutant  code — A  unique  code  for  each 
reported  pollutant  assigned  in  the  Emission 
Inventory  Improvement  Program  (EIIP)  Data 
Model.  The  EIIP  model  was  developed  to 
promote  consistency  in  organizations  sharing 
emissions  data.  The  model  uses  character 
names  for  criteria  pollutants  and  Chemical 
Abstracts  Service  (CAS)  numbers  for  all  other 
pollutants.  You  may  be  using  SAROAD  codes 
for  pollutants,  but  you  should  be  able  to  map 
them  to  the  pollutant  codes  in  the  EIIP  Data 
Model. 


Process  ID  code — Unique  code  for  the 
process  generating  the  emissions,  typically  a 
description  of  a  process. 

Roadway  class — A  classification  system 
developed  by  the  Federal  Highway 
Administration  that  defines  all  public 
roadways  as  to  type.  Currently  there  are  four 
roadway  types:  (1)  Freeway.  (2)  freeway 
ramp,  (3)  arterial/collector  and  (4)  local. 

Rule  effectiveness  (RE) — How  well  a 
regulatory  program  achieves  all  possible 
emission  reductions.  This  rating  reflects  the 
assumption  that  controls  typically  aren't  100 
percent  effective  because  of  equipment 
downtime,  upsets,  decreases  in  control 
efficiencies,  and  other  deficiencies  in 
emission  estimates.  RE  adjusts  the  control 
efficiency. 

Rule  penetration — The  percentage  of  an 
area  source  category  covered  by  an  applicable 
regulation. 

SCC — Source  classification  code.  A 
process-level  code  that  describes  the 
equipment  and/or  operation  which  is 
emitting  pollutants. 

Seasonal  activity  rate/throughput — A 
measurable  factor  or  parameter  that  relates 
directly  or  indirectly  to  the  pollutant  season 
emissions  of  an  air  pollution  source. 
Depending  on  the  type  of  source  category, 
activity  information  may  refer  to  the  amount 
of  fuel  combusted,  raw  material  processed, 
product  manufactured,  or  material  handled 
or  processed.  It  may  also  refer  to  population, 
employment,  number  of  units,  or  miles 
traveled.  Activity  information  is  typically  the 
value  that  is  multiplied  against  an  emission 
factor  to  generate  an  emissions  estimate. 

Seasonal  fuel  heat  content — The  amount  of 
thermal  heat  energy  in  a  solid,  liquid,  or 
gaseous  fuel  used  during  the  pollutant 
season.  Fuel  heat  content  is  typically 
expressed  in  units  of  Btu/lb  of  fuel,  Btu/gal 
of  fuel,  joules/kg  of  fuel,  etc. 

Secondary  control  eff  (%) — The  emission 
reduction  efficiency  of  a  secondary  control 
device.  Control  efficiency  is  usually 
expressed  as  a  percentage  or  in  tenths. 

SIC/NAICS— Standard  Industrial 
Classification  code.  NAICS  (North  American 
Industry  Classification  System)  codes  will 
replace  SIC  codes.  U.S.  Department  of 
Commerce's  code  for  businesses  by  products 
or  services. 

Site  name — The  name  of  the  facility. 

Spring  throughput  (%) — Part  of  throughput 
or  activity  for  the  three  spring  months 
(March,  April.  May).  See  the  definition  of 
Fall  Throughput. 

Stack  diameter — A  stack's  inner  physical 
diameter. 

Stack  height — A  stack's  physical  height 
above  the  surrounding  terrain. 

Stack  ID  code — Unique  code  for  the  point 
where  emissions  from  one  or  more  processes 
release  into  the  atmosphere. 

Start  time  (hour) — Start  time  (if  available) 
that  you  used  to  calculate  the  emissions 
estimates. 

State  FIPS  Code — Federal  Information 
Placement  System  (FIPS)  is  the  system  of 
unique  numeric  codes  the  government 
developed  to  identify  States,  counties  and 
parishes  for  the  entire  United  States,  Puerto 
Rico,  and  Guam. 

Sulfur  content — Sulfur  content  of  a  fuel, 
usually  expressed  as  percent  by  weight. 


Summer  throughput(%) — Part  of 
throughput  or  activity  for  the  three  summer 
months  (June,  July,  August).  See  the 
definition  of  Fall  Throughput. 

Summer/winter  work  weekday 
emissions — Average  day's  emissions  for  a 
typical  day.  Ozone  daily  emissions  =  summer 
work  weekday;  CO  and  PM  daily  emissions 
=  winter  work  weekday. 

Total  capture/control  efficiency — The 
emission  reduction  efficiency  of  a  primary 
control  device,  which  shows  the  amount 
controls  or  material  changes  reduce  a 
particular  pollutant  from  a  process' 
emissions.  Control  efficiency  is  usually 
expressed  as  a  percentage  or  in  tenths. 

Type  A  source — Large  point  sources  with 
actual  annual  emissions  greater  than  or  equal 
to  any  of  the  emission  thresholds  listed  in 
Table  1  for  Type  A  sources. 

Type  B  source — ^Point  sources  with  actual 
annual  emissions  during  any  year  of  the  three 
year  cycle  greater  than  or  equal  to  any  of  the 
emission  thresholds  listed  in  Table  1  for 
Type  B  sources.  Type  B  sources  include  all 
Type  A  sources. 

VMT  by  Roadway  Class — Vehicle  miles 
traveled  (VMT)  expresses  vehicle  activity  and 
is  used  with  emission  factors.  The  emission 
factors  are  usually  expressed  in  terms  of 
grams  per  mile  of  travel.  Becau*  VMT 
doesn't  correlate  directly  to  emissions  that 
occur  while  the  vehicle  isn't  moving,  these 
nonmoving  emissions  are  incorporated  into 
the  emission  factors  in  EPA's  MOBILE 
Model. 

VOC — Volatile  Organic  Compounds.  The 
EPA's  regulatory  definition  of  VOC  is  in  40 
CFR  51.100. 

Winter  throughput  {%) — Part  of  throughput 
or  activity  for  the  thr^e  winter  months 
(December,  January,  February,  all  from  the 
same  year,  e.g..  Winter  2000  =  January  2000 
+  February,  2000  +  December  2000).  See  the 
definition  of  Fall  Throughput. 

Wk/yr  in  operation — Weeks  per  year  that 
the  emitting  process  operates. 

Work  Weekday — Any  day  of  the  week 
except  Saturday  or  Sunday. 

X  stack  coordinate  (latitude) — An  object's 
north-south  geographical  coordinate.  Y  stack 
coordinate  (longitude) — An  object's  east-west 
geographical  coordinate. 

Appendix  B  to  Subpart  A  of  Part  51 — 
[Reserved] 

Subpart  Q— {Amended] 

3.  Section  51.321  is  revised  to  read  as 
follows: 

§  51 .321    Annual  source  emissions  and 
State  action  report 

The  State  agency  shall  report  to  the 
Administrator  (through  the  appropriate 
Regional  Office)  information  as 
specified  in  §§51.322  through  51.326. 

4.  Section  51.322  is  revised  to  read  as 
follows: 

§  51 .322    Sources  sub)sct  to  emissions 
reporting. 

The  requirements  for  reporting 
emissions  data  under  the  plan  are  in 
subpart  A  of  this  part  51. 
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5.  Section  51.323  is  revised  to  read  as 
follows: 

§  51 .323    Reportable  emissions  data  and 
information. 

The  requirements  for  reportable 
emissions  data  and  infonnation  under 
the  plan  are  in  subpart  A  of  this  part  51. 

(FR  Doc.  02-14037  Filed  6-7-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  207-0336a;  FRL-7224-1] 

Revisions  to  the  California  State 
Implementation  Plan,  Great  Basin 
Unified  Air  Pollution  Control  District 
and  South  Coast  Air  Quality 
Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  Great 
Basin  Unified  Air  Pollution  Control 
District  (GBUAPCD)  portion  and  the 
South  Coast  Air  Quality  Management 
District  (SCAQMD)  portion  of  the 
California  State  Implementation  Plan 
(SIP).  These  revisions  concern  the 
emission  of  particulate  matter  (PM-10) 
from  GBAPCD  open  burning/open 


detonation  (OB/OD)  of  propellants, 
explosives,  and  pyrotechnics  (PEP); 
from  SCAQMD  storage,  handling,  and 
transport  of  coke,  coal  and  sulfur;  and 
from  SCAQMD  paved  and  unpaved 
roads  and  livestock  operations.  We  are 
approving  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  August 

9,  2002,  without  further  notice,  unless 
EPA  receives  adverse  comments  by  JiUy 

10,  2002.  If  we  receive  such  conmients, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  dociunent  (TSD)  at 
oiu  Region  DC  office  dining  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW, 

Washington  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 


Great  Basin  Unified  Air  Pollution 

Control  District,  157  Short  Street, 

Bishop,  CA  93514. 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  were 
adopted  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (GARB). 


Table  1. 

—SUBMITTED  Rules 

Local  agency 

Rule# 

Rule  title 

Adopted 

Submitted 

GBUAPCD  

SCAQMD 

SCAQMD  

432  

1158  

1186  

Open  Bum/Open  Detonation  Operations  on  Military 

Bases. 
Storage.  Handling,  and  Transport  of  Coke,  Coal 

and  Sulfur. 
PM  10  Emissions  from  Paved  and  Unpaved  Roads 

and  Livestock  Operatksns. 

05/08/96 
06/11/99 
09/10/99 

03/10/98 
10/29/99 
01/21/00 

On  May  21, 1998,  December  16, 1999, 
and  March  1,  2000,  these  submittals 
were  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51  Appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

GBUAPCD  Rule  432  is  a  new  rule.  We 
approved  into  the  SIP  on  January  15, 
1987  (52  FR  1627)  a  version  of 
SCAQMD  Rule  1158,  adopted  on 
December  2, 1983.  We  approved  into  the 
SIP  on  February  17.  2000  (65  FR  8057) 
a  version  of  SCAQMD  Rule  1186, 
adopted  on  December  11, 1998. 


C.  What  Are  the  Changes  in  the 
Subniitted  Rules? 

GBUAPCD  Rule  432  is  a  new  rule  for 
open  burning/open  detonation  of 
propellants,  explosives,  and 
pyrotechnics  (PEP)  at  military  bases  that 
includes  the  following  provisions: 

•  Bum  plans  are  required  that  specify 
detonation  or  combustion  methods  and 
limit  the  category  and  amoimt  of  PEP 
destroyed  in  bum  operations. 

•  OB/OD  operations  are  not  allowed 
when  smoke  can  contribute  to  an 
exceedance  of  the  NAAQS  or  cause  a 
public  nuisance.  Burning  is  prohibited 
on  "No-Biun  Days"  determined  by  the 
California  Air  Resources  Board. 


•  PEP  destroyed  in  OB/OD  operations 
cannot  contain  other  heizardous  waste. 

•  PEP  destroyed  in  OB/OD  operations 
must  be  in  a  condition  to  minimize 
smoke  emission. 

•  OB/OD  must  be  limited  to  PEP 
generated  from  operations  at  the 
military  base  where  destroyed. 

•  Records  of  OB/OD  must  be  retained 
for  five  years. 

SCAQMD  Rule  1158  changes  are  as 
follows: 

•  An  existing  exemption  to  requiring 
the  enclosing  of  open  coke  storage  piles 
is  deleted. 

•  The  mle  is  expanded  to  include 
coverage  of  coal  and  sulfur  in  addition 
to  coke. 
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•  A  10%  opacity  (V2  Ringelmann) 
'  risible  emissions  standard  is  added. 

•  A  requirement  to  pave  and  maintain 
umfaces,  roads,  and  vehicle  movement 
areas  within  the  facility  where  material 
acaunulation  occurs  is  added. 

•  Street  sweeping  frequencies  or  silt 
loading  limits  for  paved  roads  and 
vehicle  movement  areas  inside  and 
outside  the  facility  for  a  distance  of  one 
quarter  mile  are  added. 

•  A  spillage  cleanup  requirement  is 
added. 

•  A  cleanliness  standard  for  trucks 
leaving  the  facility  is  added. 

•  A  requirement  that  trucks/trailers 
used  to  transport  materials  be  covered 
and  leak  resistant  is  added. 

•  A  requirement  that  truck  unloading 
be  conducted  in  an  enclosed  structure 
and  controlled  by  wetting  or  venting  to 
permitted  air  pollution  control 
equipment  is  added. 

I  •  Requirements  for  controlling  or 
covering  material  accumulations  within 

te  facility  are  added. 
•  Requirements  for  new  or 
placement  conveyors  to  be  enclosed 
and  for  existing  unenclosed  conveyors 
to  only  transfer  material  moistened  to  a 
specific  moisture  content  are  added. 

•  Requirements  for  material  transfer 
points  are  added. 

•  Requirements  for  loading  material 
onto  ships  and  truck  are  added. 

•  Requirements  for  open  storage  of 
existing  coal  and  prilled  sulfur  piles  are 
added. 

•  A  requirement  that  new  storage 
piles  must  be  enclosed  is  added. 

•  Recordkeeping  requirements  are 
extended  fi-om  one  to  two  years. 

•  A  requirement  that  facilities  not 
electing  to  conduct  street  sweeping 
conduct  periodic  silt  loading  tests  and 
quarterly  truck  cleanliness  tests  is 
added. 

SCAQMD  Rule  1186  changes  are  as 
follows: 

•  A  District  test  protocol  and 
standards  for  certifying  street  sweepers 
are  added. 

•  The  requirements  that  government 
agencies  acquire  certified  street 
sweepers  for  paved  roads  after  January 
1,  2000  and  operate  them  according  to 
the  manufacturer's  specifications  are 
added. 

•  The  requirement  that  manufacturers 
use  the  District  test  protocol  to  obtain 
the  Executive  Officer's  certification  of 
their  street  sweepers  is  added. 

•  The  exemption  for  sources  with  an 
approved  Ride  1158  plan  is  deleted. 


•  Definitions  related  to  street 
sweepers  are  added. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  mles  must  be 
enforceable  (see  section  110(a)  of  the 
CAA)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  Section  189(a)  of  the  CAA  requires 
moderate  PM-10  nonattainment  areas 
with  significant  PM-10  sources  to  adopt 
reasonably  available  control  measures 
(RACM),  including  reasonably  available 
control  technology  (RACT).  Section 
189(b)  of  the  CAA  requires  serious  PM- 
10  nonattainment  areas  with  significant 
PM-10  sources  to  adopt  best  available 
control  measiu«s  (BACM),  including 
best  available  control  technology 
(BACT).  RACM/RACT  and  BACM/ 
BACT  are  not  required  for  source 
categories  that  are  not  significant  [de 
minimis).  See  Addendum  to  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  59  FR  41998  (August  16,  1994). 

The  GBUAPCD  portion  (Inyo  County) 
of  the  Searles  Valley  Planning  Area  is  a 
moderate  PM-10  nonattainment  area. 
The  emission  activities  subject  to 
GBUAPCD  Rule  432  at  China  Lake. 
California  contribute  a  small  (1.4%)  but 
not  insignificant  amount  of  the  total 
PM-10  emissions  in  Inyo  Coimty 
according  to  the  PM-10  State  ' 
Implementation  Plan  for  the  Searles 
Valley  Planning  Area  (November  1991). 
Therefore,  GBUAPCD  Rule  432  must 
fulfill  the  requirements  of  RACM/RACT. 

The  SCAQMD  is  a  serious  PM-10 
nonattaiiunent  area.  The  PM-10  source 
categories  regulated  by  SCAQMD  Rules 
1158  and  1186  are  significant  according 
to  the  SCAQ^fD  Base  and  Future  Year 
Emission  Inventories  (November  1996). 
Therefore,  SCAQMD  Rules  1158  and 
1186  must  fulfill  the  requirements  of 
BACM/BACT. 

The  following  guidance  dociunents 
were  used  for  reference: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  51. 

•  PM-10  Guideline  Document,  EPA- 
452/R-93-O08  (April  1993). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998  (August  16,  1994) 

•  Fugitive  Dust  Background 
Document  and  Technical  Information 


Document  for  Best  Available  Control 
Measures,  U.S.  EPA  (September  1992). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  the  mles  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  SIP  relaxations, 
and  fiilfiUing  RACM/RACT  and  BACM/ 
BACT.  The  TSDs  have  more  information 
on  our  evaluation. 

C.  EPA  Reconmiendations  To  Further 
Improve  the  Rules 

The  SCAQMD  Rule  1158  TSD 
describes  additional  rule  revisions  that 
do  not  affect  EPA's  current  action  but 
are  recommended  for  the  next  time  the 
local  agency  modifies  the  rule. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  July  10,  2002,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  August  9, 
2002.  This  will  incorporate  these  nUes 
into  the  federally-enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  conunent  on  an  amendment, 
paragraph,  or  section  of  this  direct  final 
rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  nde, 
EPA  may  adopt  as  final  those  provisions 
of  the  mle  that  are  not  the  subject  of  an 
adverse  comment. 

m.  Background  Infonnation 

A.  Why  Were  These  Rules  Submitted? 

PM-10  harms  hiunan  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  PM-10  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  local  agency  PM-10 
rules. 
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Table  2. — PM-10  Nonattainment  Milestones 


Dale 

March  3,  1978  

July  1,  1987  

November  15,  1990 
November  15,  1990 


Event 


EPA  promulgated  a  list  of  total  suspended  particulate  (TSP)  nonattainment  areas  under  the  Clean  Air  Act,  as  amend- 
ed in  1977.  43  FR  8964;  40  CFR  81.305. 

EPA  replaced  the  TSP  standards  with  new  PM  standards  applying  only  up  to  10  microns  in  diameter  (PM-10).  52  FR 
24672. 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549.  104  Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q. 

PD^IO  areas  meeting  the  qualifications  of  section  107(d)(4)(B)  of  the  CAA  were  designated  nonattainment  by  oper- 
ation of  law  and  classified  as  moderate  pursuant  to  section  188(a).  States  are  required  by  section  110(a)  to  submit 
mies  regulating  PM-10  emissions  in  order  to  achieve  ttie  attainment  dates  specified  in  section  188(c). 


rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,'November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 


CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SEP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of  . 
the  rule,  to' each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  vtrill  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  thfe  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  9,  2002.  Filing  a 
petition  for  reconsideration  by  the 


Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and, 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovenunental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  9,  2002. 
Alexis  Strauss, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 
Subpart  F— Callfomla 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(254)(i)(L), 
(270)(i)(C)(5),  and  (278)(i){A)(2)  to  read 
as  follows: 

§52.220    Mentificatton  of  plan. 

***** 

(c)  *  *  * 

(254) *  •  • 
(i)  *  .  * 

(L)  Great  Basin  Unified  Air  Pollution 
Control  District. 
(1)  Rule  432,  adopted  on  May  8, 1996. 

(270)  *  *  * 
(i)  *  *  * 

(C)  *  *  * 

(3)  Rule  1158,  adopted  on  June  11, 
1999. 

*         *         *         •         • 

(278)  *  *  * 
(i)  *  *  * 
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(A)  *  *  * 

(2)  Rule  1186,  adopted  on  September 
10, 1999. 

***** 

[FR  Doc.  02-14207  Filed  6-7-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NO.  SD-001-0012a;  FRL-7216-1] 

Approval  of  an  Air  Quality 
Implementation  Plan  Revision;  South 
Dakota;  Rapid  City  Street  Sanding   . 
Regulations  To  Protect  the  National 
Ambient  Air  Quality  Standards  for  PM- 
10 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  approving  a  revision  of  the 
Administrative  Rules  South  Dakota 
(ARSD)  Chapter  74  Section  36:17 
affecting  South  Dakota's  Air  Pollution 
Control  Program  for  Rapid  City,  South 
Dakota.  In  particular,  the  revisions  are 
regarding  requirements  for  street 
sanding  and  deicing.  These  regulations 
were  submitted  to  EPA  on  January  26, 
1996.  South  Dakota  submitted  this 
revision  to  make  the  street  sanding  rules 
federally  enforceable.  EPA  is  approving 
the  revision  to  Chapter  74  Section  36:17 
of  the  ARSD  as  part  of  South  Dakota's 
State  Implementation  Plan  (SIP)  under 
section  110  of  the  Clean  Air  Act  (CAA). 
DATES:  This  rule  is  effective  on  August 

9,  2002,  without  further  notice,  imless 
EPA  receives  adverse  comment  by  July 

10,  2002.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR,  Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street, 
Suite  300,  Denver,  Colorado,  80202. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
U.S.  Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado,  80202  and  copies  of 
the  Incorporation  by  Reference  material 
are  available  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  DC  20460. 


Copies  of  the  State  documents  relevant 
to  this  action  are  available  for  public 
inspection  at  the  South  Dakota 
Department  of  Environmental  and 
Natural  Resources,  Air  Quality  Program, 
Joe  Foss  Building,  523  East  Capitol. 
Pierre,  South  Dakota  57501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Komp,  EPA,  Region  VIII,  (303) 
312-6022  or  Laurel  Dygowski,  EPA, 
Region  VIII,  (303)  312-6144. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used,  means 
Environmental  Protection  Agency. 
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L  Background  Information 

A.  Events  Leading  to  This  Action 

Air  quality  monitoring  for  particulates 
in  the  Rapid  City,  South  Dakota  area  in 
1992  collected  two  samples  that 
exceeded  the  24-hour  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
particulates  less  than  or  equal  to  10 
microns  in  size  (PM-10).  The 
exceedances  occurred  on  October  13 
and  25, 1992  and  were  later 
documented  to  be  the  result  of  high 
winds  blowing  dust  through  the  Rapid 
City,  South  Dakota  area.  An  exceedance 
is  a  particulate  concentration  that  is 
higher  than  150  |ig/m^  calculated  from 
a  filter  sample  exposed  to  ambient  air 
during  a  24-hour  period.  An  average  of 
three  exceedances  over  a  3-year  period 
is  considered  a  violation:  Exceedances 
can  include  those  that  are  expected, 
based  on  statistical  analysis  but  not 
actually  measiu«d  by  the  State.  The  two 
exceedances  from  filter  samples  taken  in 
Rapid  City,  South  Dakota  were 
calculated  to  be  a  violation,  based  on 
statistical  analysis  involving  the  total 
number  of  filters  exposed. 

In  a  March  25,  1994  letter.  South 
Dakota  requested  that  we  grant 
exceptional  event  status  to  these  two 
exceedances  rather  than  declare  the  area 
nonattainment  for  the  PM-10  NAAQS. 
The  State  asserted  that  the  exceedances 
were  from  imcontroUable  natural 
sources,  that  the  Rapid  City  area  had 
been  in  the  midst  of  a  long-term 
drought,  and  winds  during  the  days  of 
the  exceedance  were  high  enough  to 


qualify  as  an  "exceptional  event".  EPA's 
exceptional  event  guidance,  40  CFR  part 
50,  appendix  K,  describes  such  events 
leading  to  exceedances  as  rare 
occurrences  not  likely  to  recur.  EPA 
Region  VTII  concluded  that  the  data 
could  not  be  excluded  from  calculating 
exceedances  of  the  PM-10  NAAQS,  and 
after  applying  40  CFR  part  50,  appendix 
K,  to  the  data,  determined  that  Rapid 
City  violated  the  24-hoiu'  PM-10 
standard  in  1992. 

South  Dakota's  Department  of 
Environment  and  Natural  Resources 
(DENR)  described  in  the  March  25, 1994 
letter  certain  corrective  actions  that  had 
l?een  taken  by  Pennington  County, 
businesses,  and  industry  to  reduce 
particulate  matter  levels  in  Rapid  City.  * 
DENR  pointed  out  that  these  measiues 
had  been  effective,  as  no  further 
exceedances  of  the  PM-10  standard  had 
occiured  in  two  and  one-half  years  since 
the  exceedances  in  1992. 

In  recognition  of  DENR's  position, 
EPA  requested,  in  a  letter  from  William 
Yellowtail,  Regional  Administrator, 
dated  July  19, 1995,  that  the  State 
outline  a  course  of  action  that  would 
serve  as  justification  for  EPA  to  suspend 
any  further  consideration  of  a 
nonattaimnent  designation  for  the  area. 
The  coiuse  of  action  was  to  provide 
assiuance  that  the  State  would  maintain 
an  adequate  air  monitoring  network  in 
Rapid  City  and  would  fulfill  a 
commitment  to  incorporate  into  the  SIP 
enforceable  regulations  that  would 
embody  the  control  strategies  currently 
being  implemented  in  Rapid  City  for 
both  point  and  fugitive  dust  sotm:es. 

The  State  responded  by  adopting 
street  sanding  and  deicing  regulations 
for  Rapid  City  and  adding  fugitive  dust 
control  requirements  to  industrial  air 
quality  permits.  These  permits  were 
later  incorporated  into  operating 
permits  issued  by  the  State  under  the 
CAA  Title  V  permit  program.  South 
Dakota  also  expressed  its  continuing 
commitment  to  operate  the  Rapid  City 
particulate  matter  monitoring  network. 

In  1996,  a  change  in  om-  policy  related 
to  exceptional  events  broadened  EPA's 
interpretation  of  high  PM-10 
concentrations  that  are  not  considered 
exceedances.  The  new  policy,  called  the 
Natiual  Events  Policy,  was  expressed  in 
a  May  30,  1996  memorandum  from 
EPA's  former  Assistant  Administrator 
for  Air  and  Radiation,  Mary  Nichols. 
The  Natural  Events  Policy  identified 
high  wind  events  as  one  of  three 
categories  that  affect  the  PM-10 
NAAQS.  The  policy  provides  that  EPA 
will  exercise  its  discretion  under  section 
107  {d)(3)  of  the  CAA  not  to  redesignate 
areas  as  nonattainment  if  the  State 
develops  and  implements  a  plan  to 
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respond  to  the  health  impacts  of  natural 
events. 

Specifically  the  giiiding  principles 
followed  in  this  policy  are: 

1.  The  protection  oi  public  health  has 
the  highest  priority; 

2.  The  public  must  be  informed 
whenever  the  air  quality  in  the  area  is 
unhealthy; 

3.  All  valid  ambient  air  quality  data 
should  be  submitted  to  EPA  and  made 
available  for  oublic  review; 

4.  State  ana  local  agencies  must  take 
appropriate  and  reasonable  measures  to 
safeguard  public  health  regardless  of  the 
soiuce  of  emisssions; 

5.  Emission  controls  should  be 
applied  to  sources  that  contribute  to 
exceedances  of  the  PM-10  NAAQS 
when  those  controls  will  result  in  fewer 
violations  of  the  standards. 

Despite  the  adoption  of  street 
sweeping  and  deicing  regulations  and 
controls  on  fugitive  dust  from  industrial 
soiuces,  the  Rapid  City  area  monitored 
PM-10  exceedances  in  1996  and  1997. 
On  July  14, 1997,  the  State  sent 
information  to  EPA  to  support  a  finding 
that  these  exceedances  were  covered  by 
the  Natural  Events  Policy.  We  reviewed 
the  data  and  agreed  with  the  State's 
interpretation. 

The  State  of  South  Dakota  responded 
to  the  guiding  principles  set  forth  in  the 
Natural  Events  Policy  by  developing  a 
Natural  Events  Action  Plan  (NEAP).  In 
the  plan,  the  State  committed  to  a 
public  education  program,  developed 
Best  Available  Control  Measures 
(BACM)  for  sources  in  the  industrial 
complex  in  west  Rapid  City  and 
committed  to  document  all  high  wind 
events  that  occiu'  and  send  the 
information  to  EPA.  BACM  measures 
were  required  to  be  implemented  prior 
to  the  end  of  May  2000,  with  one 
exception.  Fisher  Sand  and  Gravel  had 
been  granted  an  extension  until 
September  30,  2000,  to  implement 
emission  controls  for  the  rock  crusher. 
All  BACM  measiues  are  now  in  place  in 
the  Rapid  City  area. 

Natural  events  in  the  future  that  lead 
to  exceedances  must  be  docimiented 
according  to  the  State's  NEAP.  Sanding 
and  deicing  reg\dations  and  fugitive 
dust  control  measures  will  become 
federally  enforceable  upon  EPA 
approval  of  the  SIP  revision  and  through 
permits  issued  under  the  State's  Title  V 
operating  permit  program  respectively. 

B.  What  Action  Is  EPA  Taking? 

EPA  is  approving  South  Dakota's 
revision  to  its  SIP  regarding  the 
application  and  removal  of  street 
sanding  and  the  application  of  deicing 
materials  within  the  city  limits  of  Rapid 
Qty.  The  revision  was  submitted  on 


January  22, 1996  and  appears  in  South 
Dakota's  Administrative  Rule  Chapter 
74:36:17. 

C.  What  Is  the  State  Process  for 
Submitting  These  Materials  to  EPA? 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan  admitted 
by  a  State  must  be  adopted  after 
reasonable  notice  and  public  hearing. 
Section  110(1)  of  the  Act  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  are  set  out 
at  40  CFR  part  51,  appendix  V.  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  submission.  This 
submittal  became  complete  by  operation 
of  law  on  July  22, 1996  in  accordance 
with  section  110(k)(l)(B)  of  the  Act. 

The  South  Dakota  Board  of  Minerals 
and  Environments  held  a  public  hearing 
and  adopted  the  Rapid  City  sanding  and 
deicing  regulations  on  December  21, 
1995.  'The  rules  became  effective  at  the 
State  level  on  February  12, 1996. 

D.  What  Was  Included  in  South 
Dakota's  Submittal? 

On  January  22, 1996,  the  State  of 
South  Dakota  submitted  a  revision  to  its 
SIP.  The  SIP  revision  consists  of  street 
sanding  and  deicing  requirements  that 
apply  within  the  city  limits  of  Rapid 
City,  South  Dakota.  Sanding  materials 
that  do  not  break  down  into  smaller 
particles  imder  road  traffic  are  specified 
for  use  within  Rapid  City.  In  addition, 
deicing  chemicals  are  to  be  used  to 
lessen  the  need  for  sanding  the  roads 
and  will  be  used  to  the  greatest  extent 
possible.  The  January  22, 1996  submittal 
includes  a  letter  from  Nettie  H.  Myers. 
Secretary  of  the  Department  of  South 
Dakota's  Environment  and  Natural 
Resoiut:es.  The  letter  makes 
commitments  to  requirements  described 
in  EPA's  letter  dated  July  19, 1995. 
These  commitments  are  to  maintain  a 
monitoring  network  for  PM-10  in  the 
Rapid  City  area,  and  include  fugitive 
dust  control  plans  in  Title  V  permits  for 


major  man-made  sources  of  dust  in  the 
Rapid  City  area. 

E.  Why  Is  EPA  Approving  This  Adoption 
of  Administrative  Rule  Article  74:36:17 

We  are  approving  the  revision  to 
South  Dakota's  SIP  because  the  revision 
is  consistent  with  all  requirements  of 
the  CAA  and  with  EPA  guidance. 
Specifically,  we  are  approving  ARSD 
Chapter  74:36:17  as  part  of  the  SIP 
section  110  (K)  (3)  of  the  CAA. 

The  effect  of  this  approval  is  that 
ARSD  Chapter  74:36:17  will  be  federally 
enforceable. 

n.  Final  Action 

EPA  is  approving  South  Dakota's 
revision  to  its  SIP  regarding  the 
application  and  the  removal  of  street 
sanding  and  deicing  materials  within 
the  city  limits  of  Rapid  City,  submitted 
on  January  26,  1996.  The  revision 
appears  in  ARSD  Chapter  74:36:17. 

Section  110(1)  of  the  Clean  Air  Act 
states  that  a  SIP  revision  cannot  be 
approved  if  the  revision  would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  towards  attainment  of 
the  NAAQS  or  any  other  applicable 
requirements  of  the  Act.  The  South 
Dakota  SIP  revisions  that  are  the  subject 
of  this  dociunent  do  not  interfere  with 
the  maintenance  of  the  NAAQS  or  any 
other  applicable  requirement  of  the  Act 
because  the  State  of  South  Dakota's 
street  sanding  rule  is  more  stringent 
than  what  currently  exists  and  this  rule 
will  enhance  the  State's  efforts  in 
implementing  the  Clean  Air  Act. 
Therefore,  section  110(1)  requirements 
are  satisfied. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  South  Dakota  has  had  the 
rulemaking  in  place  for  several  years 
with  no  adverse  reaction.  However,  in 
the  "Proposed  Rules"  section  of  today's 
Federal  Register  publication,  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposed  rule  to 
approve  the  SIP  revision  if  adverse 
conunents  are  filed.  This  rule  will  be 
effective  August  9,  2002,  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  July  10,  2002.  If 
the  EPA  receives  adverse  comments, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
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Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
nde  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
U^funded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act,  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S. 

Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in*  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  9,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 


Dated:  May  13,  2002. 
Robert  E.  Roberts. 

Regional  Administrator,  Region  VIII. 

40  CFR  part  52.  subpart  QQ  of  chapter 
I.  title  40  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  QQ — South  Dakota 

2.  Section  52.2170  is  amended  by 
adding  paragraph  (c)(20)  to  read  as 
follows: 

§52.2170    Identification  of  plan. 

***** 

(c)*   *   * 

(20)  On  January  22. 1996.  the  designee 
of  the  Governor  of  South  Dakota 
submitted  provisions  in  Section 
74:36:17  of  the  Administrative  rules  of 
South  Dakota.  The  provisions  consist  of 
street  sanding  requirements  that  apply 
within  the  city  limits  of  Rapid  City, 
South  Dakota. 

(i)  Incorporation  by  reference. 

(A)  Administrative  Rules  of  South 
Dakota,  Air  Pollution  Control  Program, 
Chapter  74:36:17. 

(ii)  Additional  materials. 

(A)  Letter  of  March  25, 1994  from 
South  Dakota  Department  of 
Environment  and  Natiu-al  Resources 
discussing  whether  EPA  should 
designate  Rapid  City  as  nonattainment 
for  the  PM-10  standard. 

(B)  Letter  of  July  19. 1995  from  EPA 
Region  VIII  discussing  with  the  South 
Dakota  Department  of  Envirorunent  and 
Natural  Resources  the  exceedances  of 
the  PM-10  standard  measured  in  the 
Rapid  City. 

(C)  Letter  of  November  16, 1995  ft^m 
the  South  Dakota  Department  of 
Environment  and  Natural  Resources 
describing  the  commitment  the  State  of 
South  Dakota  has  toward  permit 
exceedances  of  the  PM-10  standard  in 
the  future. 

(D)  Letter  of  January  22,  1996  from  the 
South  Dakota  Department  of 
Environment  and  Natural  Resources 
transmitting  Rapid  City  street  sanding 
requirements. 

IFR  Doc.  02-14366  Filed  6-7-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  61  and  63 
[FRL-7223-31 

Approval  of  ttie  Clean  Air  Act,  Section 
112(1),  Delegation  of  Authority  to  the 
Oregon  Depjartment  of  Environmental 
Quality  and  Lane  Regional  Air 
Pollution  Authority 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  EHrect  final  nile. 

SUMMARY:  The  Environmental  Protection 
Agency,  Region  10  (EPA)  approves  the 
Oregon  Department  of  Environmental 
Quality's  (ODEQ)  request,  on  behalf  of 
itself  and  the  Lane  Regional  Air 
Pollution  Control  Authority  (LRAPA), 
for  program  approval  and  delegation  of 
authority  to  implement  and  enforce 
certain  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs). 

Pursuant  to  the  authority  of  section 
112(1)  of  the  Act,  this  approval  is  based 
on  EPA's  finding  that  state  law, 
regulations,  and  agency  resources  meet 
the  requirements  for  program  approval 
and  delegation  of  authority  specified  in 
regulations  pertaining  to  the  criteria  for 
delegation  common  to  all  approval 
options,  and  in  applicable  EPA 
guidance  {see  40  CFR  60.91). 

The  purpose  of  this  delegation  is  to 
acknowledge  ODEQ  and  LRAPA's 
ability  to  implement  a  NESHAP 
program  and  to  transfer  primary 
implementation  and  enforcement 
responsibility  bom  EPA  to.  ODEQ  and 
LRAPA.  Although  EPA  will  look  to 
ODEQ  and  LRAPA  as  the  leads  for 
implementing  the  delegated  NESHAPs 
in  their  respective  jiuisdictions,  EPA 
retains  authority  under  section  113  of 
the  Act  to  enforce  any  applicable 
emission  standard  or  requirement,  if 
needed.  With  program  approval,  ODEQ 
and  LRAPA  may  choose  to  request 
newly  promulgated  or  updated 
standards  by  way  of  a  streamlined 
request  and  approval  process,  described 
belpw. 

Concurrent  with  this  direct  final  rule, 
EPA  is  publishing  a  proposed  rule  in 
today's  Federal  Register.  If  no  adverse 
comments  are  received  in  response  to 
the  direct  final  rule,  this  rule  will 
become  final  and  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments  on  the  direct  firial  rule,  it  will 
be  withdrawn  and  all  public  comments 
will  be  addressed  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 


commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  This  direct  final  rule  is  effective 
on  August  9.  2002.  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  July  10,  2002.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  address  below: 

Jeff  KenKnight,  Manager,  Federal  and 
Delegated  Air  Programs  Unit,  Office  of 
Air  Quality  (OAQ-107),  U.S. 
Environmental  Protection  Agency, 
Region  10. 1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-6641. 

Copies  of  delegation  requests  and 
other  supporting  documentation  are 
available  for  public  inspection  at  the 
U.S.  Environmentcd  Protection  Agency. 
Region  10. 1200  Sixth  Avenue.  Seattle. 
Washington  98101.  during  normal 
business  hours.  Please  contact  Jeff 
KenKnight  to  make  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
KenKnight,  Manager,  Federal  and 
Delegated  Air  Programs  Unit.  Office  of 
Air  Quality  (OAQ-107).  U.S. 
Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-6641. 
SUPPLEMENTARY  INFORMATION: 
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L  Background  and  Purpose 

a.  What  Is  the  NESHAP  Program? 

Hazardous  air  pollutants  are  defined 
in  the  Clean  Air  Act  (Act)  as  pollutants 
that  threaten  human  health  through 
inhalation  or  other  type  of  exposure. 
These  pollutants  are  commonly  referred 
to  as  "air  toxics"  and  are  listed  in 
section  112(b)(1)  of  the  Act. 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
control  emissions  of  hazardous  air 
pollutants  from  specific  source 
categories  and  implement  the 
requirements  of  section  112  of  the  Act. 
These  standards  are  foimd  in  40  CFR 
parts  61  and  63. 

Section  112(1)  of  the  Act  enables  EPA 
to  approve  state  and  local  air  toxics 
programs  or  rules  such  that  these 
agencies  can  accept  delegation  of 
authority  for  implementing  and 
enforcing  the  NESHAPs.  Typically,  a 
state  or  local  agency  requests  delegation 
based  on  federal  rules  adopted 
unchanged  into  state  or  local  rules. 

b.  What  Are  the  Requirements  for 
Delegation? 

Requirements  for  delegation  of 
NESHAPs  adopted  unchanged  into  state 
or  local  law  are  set  forth  in  40  CFR 
63.91(d). 

c.  Are  There  Any  Other  Requirements 
Tied  to  NESHAP  Program  Delegation? 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  required  all  State 
and  local  permitting  authorities  to 
develop  operating  permits  programs  that 
meet  the  requirements  of  40  CFR  part 
70.  EPA  gave  full  approval  to  Oregon's 
title  V  operating  permits  program  in 
1995.  (see  60  FR  50106  (September  28, 
1995)). 

Interim  or  final  Title  V  program 
approval  satisfies  approval  criteria  for 
delegation  of  the  NESHAP  program. 
This  is  because  the  authority  and 
enforcement  requirements  for  approval 
of  a  part  70  program  are  equivalent  to 
the  requirements  for  NESHAP 
delegation  found  in  40  CFR  63.91(d). 
Also,  the  approval  of  a  Title  V  program 
already  confers  the  responsibility  to 
implement  and  enforce  all  requirements 
applicable  to  major  sources,  including 
requirements  of  section  112. 

Alternatively,  40  CFR  63.91(d) 
requires  that  an  agency  show  it:  (1)  Has 
the  authority  necessary  to  implement 
and  enforce  the  NESHAPs  and  ensure 
compliance  from  sources;  (2)  has  the 
resources  and  ability  to  carry  out  the 


responsibility;  (3)  is  capable  of  assuring 
expeditious  compliance  by  soiuces;  and 
(4)  is  otherwise  in  compliance  with 
federal  requirements. 

Once  an  agency  demonstrates  that  it 
meets  this  approval  criteria,  it  need  only 
reference  that  demonstration  and 
reaffirm  it  still  meets  the  criteria  in 
future  requests  for  updated  delegation. 

d.  What  Is  the  history  of  this  delegation? 

On  January  24,  2002,  ODEQ  submitted 
a  request  on  behalf  of  itself  and  LRAPA 
for  delegation  of  authority  to  implement 
and  enforce  certain  NESHAPs  in  effect 
on  July  1,  2001.  This  was  a  follow-up  to 
an  original  delegation  request  submitted 
November  15,  1993. 

EPA  considered  ODEQ's  original  1993 
request,  including  additional  supporting 
materials,  and  published  a  Federal 
Register  document  proposing  delegation 
on  January  15, 1997  (see  63  FR  2074). 
However,  EPA  did  not  take  final  action 
on  this  proposal  because  of  EPA's 
concern  that  Oregon's  Audit  Privilege 
Act,  Oregon  Revised  Statute  468.963 
(1993),  interfered  with  Oregon's  ability 
to  meet  federal  requirements  for 
approval  of  EPA  programs,  including 
the  NESHAP.  During  the  2001 
Legislative  Session,  the  Oregon  • 
Legislature  passed  House  Bill  3536, 
which  amended  ORS  468.963  to  ensure 
that  the  Audit  Privilege  Law  does  not 
apply  to  criminal  investigations  or 
proceedings.  These  statutory 
amendments  became  effective  January  1, 
2002.  With  these  amendments,  the 
Oregon  Audit  Privilege  law  no  longer 
poses  a  barrier  to  the  delegation  of  the 
NESHAPs  to  Oregon  and  LRAPA. 

e.  How  Have  ODEQ  and  LRAPA 
Satisfied  the  requirements  for  NESHAP 
Delegation? 

ODEQ's  January  24,  2002  submittal 
consists  of  a  letter  of  request  and 
supporting  documentation,  which 
includes:  (1)  A  copy  of  state  statutes, 
regulations  and  requirements  that  grant 
authority  to  implement  and  enforce  a 


NESHAP  program  upon  approval;  (2)  a 
demonstration  that  the  agency  has  an 
approved  Title  V  program;  and  (3) 
copies  of  revised  statutes  and  discussion 
pertaining  to  the  resolution  of  audit  law 
and  standing  issues.  ODEQ  and  LRAPA 
have  met  the  requirements  for 
delegation  because  they  have  full 
approval  of  their  Title  V  program.' 

n.  EPA  Action 

a.  What  Specific  Emission  Standards  Is 
EPA  Delegating  to  ODEQ  and  LRAPA? 

EPA  is  delegating  certain  40  CFR  part 
61  and  63  subparts  in  effect  on  July  1, 
2001,  to  ODEQ  and  LRAPA.  These  are: 
(1)  40  CFR  part  61,  subparts  A,  C,  D,  E. 
F,  J,  L,  N,  O,  P,  V,  Y.  BB,  FF;  and  (2) 
40  CFR  part  63,  subparts  A,  F,  G.  H,  I, 
L,  M,  N,  O,  Q,  R,  S,  T,  U,  W,  X,  Y,  AA, 
BB,  CC,  DD,  EE.  GG.  HH,  U.  JJ.  KK.  LL, 
MM,  00,  PP,  QQ.  RR,  SS,  TT,  UU,  W, 
WW,  YY,  CCC,  DDD,  EEE,  GGG,  HHH. 
Ul,  JJJ,  LLL,  MMM,  NNN,  OOO,  PPP, 
RRR,  TTT.  VW,  XXX,  CCCC,  GGGG. 
These  subparts  are  also  siunmarized  in 
the  parts  61  and  63  informational  tables 
at  the  end  of  this  direct  final  rule. 

b.  What  Specific  Standards  Is  EPA  Not 
Delegating? 

Typically,  EPA  delegates  all  standards 
adopted  and  requested  by  an  air  agency 
and  in  effect  as  of  a  certain  date, 
regardless  of  whether  or  not  there  are 
any  applicable  soiut:es  within  that 
agency's  jurisdiction.  As  an  exception, 
EPA  does  not  usually  delegate  subparts 
pertaining  to  radon  or  radionuclides 
(part  61,  subparts  B,  Q,  H,  I,  K,  R,  and 
W).  This  is  due  to  the  specific  expertise 
required  to  implement  them.  For  this 
reason,  EPA  is  not  delegating  part  61, 
subparts  B  and  I,  even  thou^  ODEQ 
and  LRAPA  requested  them. 

c.  What  General  Provisions  Authorities 
Are  Automatically  Granted  as  Part  of 
Oregon's  Title  V  Operating  Permits 
Program  Approval? 

Certain  General  Provisions  authorities 
are  automatically  granted  to  ODEQ  and 


LRAPA  as  part  of  Oregon's  Title  V 
operating  permits  program  approval. 
These  are  40  CFR  63.6{i)(l),  "Extension 
of  Compliance  with  Emission 
Standards,"  and  63.5(e)  and  (f). 
"Approval  and  Disapproval  of 
Construction  and  Reconstruction."  ^ 
Additionally,  for  40  CFR  63.6(i)(l). 
ODEQ  and  LRAPA  do  not  need  to  have 
been  delegated  a  particular  standard  or 
have  issued  a  Title  V  operating  permit 
for  a  particular  source  to  grant  that 
source  a  compliance  extension. 
However,  ODEQ  and  LRAPA  must  have 
authority  to  implement  and  enforce  the 
particular  standard  against  the  source  in 
order  to  grant  that  source  a  compliance 
extension. 

d.  What  General  Provisions  Authorities 
Is  EPA  Delegating? 

In  40  CFR  63.90  and  in  a 
memorandum  from  John  Seitz,  Office  of 
Air  Quality  Plaiming  and  Standards, 
dated  July  10, 1998,  titled,  "Delegation 
of  40  CFR  part  63  General  Provisions 
Authorities  to  State  and  Local  Air 
Pollution  Control  Agencies,"  EPA 
clarifies  which  of  the  authorities  in  the 
General  Provisions  may  and  may  not  be 
delegated  to  state  and  local  agencies 
under  40  CFR  part  63,  subpart  E.  Based 
on  these  guidelines,  EPA  is  delegating  to 
ODEQ  and  LRAPA  certain  part  63. 
subpart  A  authorities  listed  below. 

Delegation  of  these  General  Provisions 
authorities  will  enable  ODEQ  and 
LRAPA  to  carry  out  the  EPA 
Administrator's  responsibilities  in  these 
sections  of  subpart  A.  In  delegating 
these  authorities,  EPA  grants  ODEQ  and 
LRAPA  the  authority  to  make  decisions 
which  are  not  likely  to  be  nationally 
significant  or  alter  the  stringency  of  the 
underlying  standard.  The  intent  is  that 
these  agencies  will  make  decisions  on  a 
source-by-source  basis,  not  on  a  source 
category-wide  basis. 


Table  l.— Part  63,  Subpart  A,  General  Provisions  Authorities  EPA  Is  Delegating 


Section 


63.1  .... 
63.6(e) 


Authorities 


Applicability  Determinations. 

Operation  and  Maintenance  Requirements — Responsibility  for  Determining  Compli- 


ance. 


'  EPA  issued  a  Notice  of  Deficiency  for  Oregon's 
Title  V  program  on  November  30,  1998.  {see  63  FR 
65783)  because  of  a  1996  court  decision  that 
restricted  representational  standing  in  Oregon, 
which  EPA  believes  is  a  requirement  for  full  Title 
V  approval.  Specifically,  this  kept  organizations 
from  challenging  state  issued  Title  V  permits. 
Representational  standing  relates  to  the  ability  of  an 
association  or  organization  to  act  on  behalf  of  their 
members  in  judicial  proceedings,  in  this  case. 


challenging  Title  V  permits.  During  the  1999 
Legislative  Session,  the  Oregon  legislature  passed 
House  Bill  2180  which  clarified  that  an  association 
or  organization  has  standing  to  seek  judicial  review 
of  Title  V  permits  in  Oregon.  EPA  has  concluded 
that  these  changes  address  the  Notice  of  Deficiency. 
This  correction  is  published  in  another  section  of 
today's  Federal  Register. 

2  Sections  n2(i)(l)  and  (3)  state  that  "Extension 
of  Compliance  with  Emission  Standards"  and 


"Approval  and  Disapproval  of  Construction  and 
Reconstruction"  can  be  implemented  by  the 
"Administrator  (or  a  State  with  a  permit  program 
approved  under  Title  V)."  EPA  interprets  that  this 
authority  does  not  require  delegation  through 
subpari  E  and.  instead,  is  automatically  granted  to 
States  as  part  of  its  Title  V  operating  permits 
program  approval  provided  the  State  has  authority 
to  implement  those  NESHAP  standards  in  theTitle 
V  permit. 
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Table  1  .—Part  63,  Subpart  A,  General  Provisions  Authorities  EPA  Is  Delegating— Continued 


Section 


63.6<f) 


63.6(h)  (except  63.6(h)(9)] 


63.7(c)(2)(i)  and  (d) 

63.7(e)(2)(i)  

63.7(e)(2)(ii)  and  (f) 
63.7(e)(2)(iii) 


(3) 


63.7(e)(2)(iv)  and  (h)(2), 

63.8(c)(1)  and  (e)(1) 

63.8(f)  

63.8(f)  

63.9  and  63.10  [except  63.10(f)] 


Authorities 


Compliance  with  Non-Opacity  Standards— Responsibility  for  Determining  Compli- 
ance. 

Compliance  with  Opacity  and  Visible  Emissions  Standards— Responsibility  for  Deter- 
mining Compliance. 

Approval  of  Site-Specific  Test  Plans. 

Approval  of  Minor  Alternatives  to  Test  Methods. 

Approval  of  Intemriediate  Alternatives  to  Test  Methods. 

Approval  of  Shorter  Sampling  Times  and  Volumes  When  Necessitated  by  Process 
Variables  or  Other  Factors. 

Waiver  of  Performance  Testing. 

Approval  of  Site-Specific  Performance  Evaluation  (monitoring)  Test  Plans. 

Approval  of  Minor  Alternatives  to  Monitoring. 

Approval  of  Intermediate  Alternatives  to  Monitoring. 

Approval  of  Adjustments  to  Time  Periods  for  Submitting  Reports. 


In  delegating  40  CFR  63.9  and  63.10, 
"Approval  of  Adjustments  to  Time 
Periods  for  Submitting  Reports,"  ODEQ 
and  LRAPA  have  the  authority  to 
approve  adjustments  to  the  timing  of  the 
reports  that  are  due,  but  do  not  have  the 
authority  to  alter  the  contents  of  the 
reports.  For  Title  V  sources,  semiannual 
and  annual  reports  are  required  by  part 
70  and  nothing  herein  will  change  that 
requirement. 

e.  What  General  Provisions  authorities 
are  not  delegated? 

In  general,  EPA  does  not  delegate  any 
authorities  that  require  implementation 
through  rulemaking  in  the  Federal 
Register,  or  where  Federal  overview  is 
the  only  way  to  ensure  national 
consistency  in  the  application  of  the 
standards  or  requirements  of  CAA 
section  112.  The  types  of  authorities 
that  EPA  retains  are:  Equivalency 
determinations;  approval  of  alternative 
test  methods;  decisions  where  federal 
oversight  is  needed  to  ensure  national 
consistency;  and  any  decision  that 
requires  rulemaking  to  implement.  The 
authorities  listed  in  the  table  below 
(also  mentioned  in  the  footnotes  of  the 
parts  61  and  63  delegation  tables  at  the 
end  of  this  rule)  are  the  specific  General 
Provisions  authorities  that  cannot  be 
delegated  to  any  state  or  local  agency, 
which  EPA  therefore  retains  sole 
authority  to  implement. 

Table  2.— Part  61  and  63,  Subpart 
A,  General  Provisions  Authori- 
ties EPA  Is  not  Delegating 


Section 

Authorities 

61.04(b) 

61.12(d)(1)  

61.13(h)(1)(ii) 

Waiver  of  Recordkeeping. 

Approval  of  Alternative 
Means  of  Emission  Limita- 
tion. 

Approval  of  Major  Alter- 
natives to  Test  Methods. 

TABLE  2.— Part  61  and  63,  Subpart 
A,  General  Provisions  Authori- 
ties EPA  Is  NOT  Delegating— 
Continued 


Section 

Authorities 

61.14(g)(1)(ii) 

Approval  of  Major  Alter- 

natives to  Monitoring. 

61.16  

Availat>illty  of  Information. 
List  of  Approved  Design, 

61.53(c)(4)  

Maintenance,  and  House- 

keeping Practices  for  Mer- 

cury Chlor-aiki  Plants. 

63.6(g) 

Approval  fo  Alternative  Non- 

Opacity  Emission  Stand- 

ards. 

63.6(h)(9)  

Approval  of  Alternative 

Opacity  Standard. 

63.7(e)(2)(ii) 

Approval  of  Major  Altemative 

and(f). 

to  Test  Methods. 

63.8(0 

Approval  of  Major  Alter- 
natives to  Monitoring. 

63.10(f) 

Waiver  of  Recordkeeping — 
all. 

m.  Implications 

a.  How  Will  This  Delegation  Affect  the 
Regulated  Community? 

Once  a  state  or  local  agency  has  been 
delegated  the  authority  to  implement 
and  enforce  a  NESHAP,  they  become  the 
primary  point  of  contact  with  respect  to 
that  NESHAP.  As  a  result  of  today's 
action,  sources  in  Oregon  subject  to  a 
delegated  NESHAP  should  direct 
questions  and  compliance  issues  to  their 
respective  air  agency. 

For  authorities  that  are  NOT 
delegated — those  noted  in  Table  2  or 
any  section  of  40  CFR  parts  61  and  63 
that  says  authority  cannot  be 
delegated — affected  sources  should 
continue  to  work  with  EPA  as  their 
primary  contact  and  submit  materials 
directly  to  EPA  for  Administrator 
decision.  In  these  cases,  ODEQ  or 
LRAPA  should  be  copied  on  all 
submittals,  questions,  and  requests. 


EPA  continues  to  have  primary 
responsibility  to  implement  and  enforce 
Federal  regulations  that  do  not  have 
current  state  or  local  agency  delegations. 
Several  part  61  and  63  subparts  are 
excluded  from  this  delegation. 
Therefore,  EPA  is  the  only  agency  that 
can  implement  and  enforce  NESHAPs  as 
they  apply  to  Oregon's  sources. 

Also,  EPA  is  delegating  specific 
federal  standards  in  effect  on  July  1, 
2001.  EPA  has  authority  for  any 
NESHAP  that  changes  substantially  after 
this  date  until  these  agencies  update 
their  delegation. 

b.  Where  Will  the  Regulated  Community 
Send  Notifications  and  Reports? 

Sources  subject  to  delegated 
NESHAPs  (specified  in  the  part  61  and 
part  63  tables  at  the  end  of  die  rule)  will 
now  send  required  notifications  and 
reports  to  ODEQ  and  LRAPA  for  their 
action,  and  send  copies  to  EPA.  For 
authorities  that  are  not  delegated, 
sources  should  send  EPA  required 
notifications,  reports,  and  requests,  and 
send  copies  to  ODEQ  or  LRAPA. 
Generally  speaking,  the  transfer  of 
authority  from  EPA  to  ODEQ  and 
LRAPA  in  this  delegation  changes  EPA's 
role  from  primary  implementor  and 
enforcer  to  overseer. 

c.  How  Will  This  Delegation  Affect 
Indian  Country? 

This  delegation  to  ODEQ  and  LRAPA 
to  implement  and  enforce  NESHAPs 
does  not  extend  to  sources  or  activities 
located  in  Indian  country,  as  defined  in 
18  U.S.C.  1151.  "Indian  country"  is 
defined  under  18  U.S.C.  1151  as:  (1)  All 
land  within  the  limits  of  any  Indian 
reservation  imder  the  jurisdiction  of  the 
United  States  (^vemment, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation;  (2)  all 
dependent  Indian  conununities  within 
the  borders  of  the  United  States, 


whether  within  the  original  or 
subsequently  acquired  territory  thereof, 
and  whether  within  or  without  the 
limits  of  a  State;  and  (3)  all  Indian 
allotments,  the  Indian  titles  to  which 
have  not  been  extinguished,  including 
rights-of-way  running  through  the  same. 
Under  this  definition,  EPA  treats  as 
reservations  trust  lands  validly  set  aside 
for  the  use  of  a  Tribe,  even  if  the  trust 
lands  have  not  been  formally  designated 
as  a  reservation.  Consistent  with 
previous  federal  program  approvals  or 
delegations,  EPA  will  continue  to 
implement  the  NESHAPs  in  Indian 
country,  because  these  agencies  have 
not  adequately  demonstrated  its 
authority  over  sources  and  activities 
located  within  the  exterior  boundaries 
of  Indian  reservations  and  other  areas  in 
Indian  country. 

d.  What  Will  ODEQ  and  LRAPA's 
Reporting  Requirements  to  EPA  Be? 

In  delegating  the  authority  to 
implement  and  enforce  these  rules,  EPA 
requires  that  ODEQ  and  LRAPA  submit 
the  following  to  EPA: 

(1)  ODEQ  and  LRAPA  must  input  all 
minimum  data  reportable  (MDR) 
requirements  into  the  AIRS  Facility 
Subsystem  (AFS)  of  the  Aerometric 
Information  Retrieval  System  (AIRS)  for 
stationary  sources; 

(2)  ODEQ  and  LRAPA  must  also 
provide  any  additional  compliance 
related  information  to  EPA  as  agreed 
upon  in  the  Compliance  Assurance 
Agreement  between  EPA  and  ODEQ  and 
LRAPA: 

(3)  ODEQ  and  LRAPA  must  submit  to 
EPA  copies  of  determinations  issued 
pursuant  to  delegated  General 
Provisions  authorities,  listed  in  Table  1, 
above; 

(4)  ODEQ  and  LRAPA  must  also 
forward  to  EPA  copies  of  any 
notifications  received  pursuant  to  40 
CFR  63.6(h){7)(ii)  pertaining  to  the  use 
of  a  continuous  opacity  monitoring 
system;  and 

(5)  ODEQ  and  LRAPA  must  submit  to 
EPA's  Emission  Measurement  Center,  of 
the  Emissions  Monitoring  and  Analysis 
Division,  copies  of  any  approved 
intermediate  changes  to  test  methods  or 
monitoring.  (For  definitions  of  major, 
intermediate,  and  minor  altemative  test 
methods  or  monitoring  methods,  see  40 
CFR  63.90  and  the  July  10, 1998, 
memorandum  from  John  Seitz, 
referenced  above).  These  intermediate 
test  methods,  or  monitoring  changes, 
should  be  sent  via  mail  or  facsimile  to: 
Chief,  Source  Categorization  Group  A, 
U.S.  EPA  (MD-19),  Research  Triangle 
Park,  NC  27711,  Facsimile  telephone 
number:  (919)  541-1039. 


e.  How  Will  ODEQ  and  LRAPA  Receive 
Delegation  of  Future  and  Revised 
Standards? 

ODEQ  and  LRAPA  will  receive 
delegation  of  future  standards  by  the 
following  streamlined  process:  (1) 
ODEQ  and/or  LRAPA  will  send  a  letter 
to  EPA  requesting  delegation  for  futiu^ 
NESHAP  standards  adopted  by 
reference  into  Oregon  regulations;  (2) 
EPA  will  send  a  letter  of  response  back 
to  ODEQ  and/or  LRAPA  granting  this 
delegation  request  (or  explaining  why 
EPA  cannot  grant  the  request);  (3)  ODEQ 
and/or  LRAPA  do  not  need  to  send  a 
response  back  to  EPA;  (4)  If  EPA  does 
not  receive  a  negative  response  from 
ODEQ  and/or  LRAPA  within  10  days  of 
EPA's  letter,  then  the  delegation  will  be 
final  10  days  after  the  date  of  the  letter 
from  EPA;  and  (5)  Periodically,  EPA 
will  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  the 
updated  delegation. 

/.  How  Frequently  Should  ODEQ  and 
LRAPA  Update  Their  Delegations? 

ODEQ  and  LRAPA  are  not  obligated 
to  receive  future  delegations.  However, 
they  are  encoiuraged  to  revise  their  rules 
to  Incorporate  newer  40  CFR  parts  61 
and  63  standards  and  request  updated 
delegation  annually.  Preferably,  ODEQ 
and  LRAPA  should  adopt  federal 
regulations  effective  July  1,  of  each  year; 
this  corresponds  with  the  publication 
date  of  the  CFR. 

IV.  Summary   . 

EPA  approves  ODEQ  and  LRAPA's 
request  for  program  approval  and 
delegation  of  authority  to  implement 
and  enforce  specific  NESHAPs. 
Pursuant  to  the  authority  of  section 
112(1)  of  the  Act,  this  approval  is  based 
on  EPA's  finding  that  state  law, 
regulations,  and  agency  resotirces  meet 
the  requirements  for  program  approval 
and  delegation  of  authority  specified  in 
40  CFR  63.91  and  applicable  EPA 
guidance. 

The  piu^ose  of  this  delegation  is  to 
acknowledge  ODEQ  and  LRAPA's 
ability  to  implement  a  NESHAP 
program  and  to  transfer  primary 
implementation  and  enforcement 
responsibility  from  EPA  to  ODEQ  and 
LRAPA.  Although  EPA  will  look  to 
these  agencies  as  the  lead  for 
implementing  delegated  NESHAPs  for 
thefr  sources,  EPA  retains  authority 
vmder  section  113  of  the  Act  to  enforce 
any  applicable  emission  standard  or 
requirement,  if  needed.  With  program 
approval,  ODEQ  and  LRAPA  may 
request  newly  promulgated  or  updated 
standards  by  way  of  a  streamlined 
process. 


Sources  subject  to  delegated 
NESHAPs  (specified  in  the  part  61  and  . 
part  63  tables  at  the  end  of  the  rule)  will 
now  send  required  notifications  and 
reports  to  ODEQ  and  LRAPA  for  dieir 
action,  and  send  a  copy  to  EPA.  Sources 
should  continue  to  send  notifications, 
reports,  requests,  etc.  pursuant  to 
Authorities  not  delegated  to  these 
agencies  to  EPA  for  our  action,  and  send 
a  copy  to  ODEQ  or  LRAPA. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  non-controversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  grant  full  delegation  of 
NESHAP  standards  to  ODEQ  and 
LRAPA  should  adverse  comments  be 
filed.  This  rule  will  be  effective  August 
9,  2002,  without  further  notice  unless 
the  Agency  receives  adverse  comments 
by  July  10,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  e^ect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time. 

If  no  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  August  9,  2002,  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

V.  Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4,  1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
Delegation  of  authority  to  implement 
and  enforce  imchanged  federal 
standards  under  section  112(1]  of  the 
CAA  does  not  create  any  new 
requirements  but  simply  transfers 
primary  implementation  authorities  to 
the  state  (or  local)  agency.  Accordingly, 
the  Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  contain  any  imfunded  mandates  and 
does  not  significantly  or  uniquely  affect 
small  governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4)  because  it  approves 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 


39626 Federal  Register /  Vol.  67,  No.  Ill /Monday,  June  10,  2002 /Rules  and  Regulations 


enforceable  duties  beyond  that  required 
by  State  law. 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000).  This  action 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10, 1999).  The 
action  merely  approves  a  State  and  local 
program  and  rules  implementing  a 
Federal  standard  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  between  the  State 
and  the  Federal  government  established 
in  the  Clean  Air  Act.  Although  section 
6  of  the  Executive  Order  does  not  apply 
to  this  rule,  EPA  did  consult  with 
representatives  of  state  government  in 
developing  this  rule,  and  this  rule  is  in 
response  to  the  State's  delegation 
request.  This  action,  also,  is  not  subject 
to  Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  or  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 


Distribution,  or  Us«"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that,  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  9,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to     - 


enforce  its  requirements.  See  CAA 
section  307(b)(2). 

List  of  Subjects 

40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control,  Arsenic,  Asbestos, 
Benzene,  Beryllium,  Hazardous 
substances.  Mercury,  Reporting  and 
recordkeeping  requirements,  Vinyl 
chloride. 

40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated;  May  24,  2002. 
Ronald  A.  Kreizenbeck, 

Acting  Regional  Administrator.  Region  10. 

Title  40,  chapter  I,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7413, 
7414,  7416,  7601  and  7602. 

Subpart  A— General  Provisions 

2.  Section  61.04  is  amended  by 
revising  the  table  in  paragraph  (c)(10)  to 
read  as  follows: 

§61.04    Address. 


(c)  *  *  * 
(10)  *  *  * 


Delegation  Status  for  Part  61  Standards— Region  10 


Subpart- 

AK 

10 

Oregon 

Washtnglon 

ADEC> 

IDEQ' 

ooeo' 

LRAPA" 

Ecology' 

BCAA» 

NWAPA" 

OAPCA  "' 

PSCAA" 

SCAPCA'- 

SWAPCA" 

YRCAAi* 

A    Qan«raJ  Provfsxxis '  ^    . 

X 

X* 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

C    Be(y«um  



X* 
X' 
X' 
X' 

X 
X 

X 
X 

X 
X 
X 
X 

X 
X 

X 
X 

X 
X 
X 
X 

X 
X 
X 
X 

X 
X 
X 
X 

X 
X 

X 
X 

X 
X 
X 
X 

X 
X 

X 
X 

X 
X 
X 
X 

D    Becylium  Rockat  Motor  Firing  

E    Mercury  „ 

F    Vmyl  Chlorido 

X 

H    Emiaaione  o(  Radionuclidas  olhar  ttian  Radon 
ftom  Dapl  of  Enaigy  (acMdas 

1    RadonudUaa  tram  Fodaral  Facilities  other  man 
Nudear  Regulatory  Commission  licanseas  and 
not  covered  by  Sut>part  H 

J    Equipment  Leaks  of  Benzene  

X 

X' 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

K    RadiofiuclKles     from     Elemental     Phosphorus 
Plants  

L    Benzene  from  Coita  Recovery 

X* 
X' 
X* 
X" 
X* 

X 

X 

.X 
X' 
X 
X 
X 

X 

x« 

X 
X 
X 

X 
X 
X 
X 
X 

X 

X>" 
X 
X 
X 

X 
X 
X 
X 
X 

X 
X 
X 
X 
X 

X 
X 
X 
X 
X 

X 
X 
X 
X 
X 

M    Astiestoe 

X' 

N    Arsenic  from  Glass  Plants 

X 
X 
X 

X 
X 
X 

0    Arsenic  from  Primary  Copper  Smellars  

P    Arsenic  from  Arsenic  Productran  Facthtias 

Q    Radon  from  Dept  of  Energy  facilities  

R    Radon  from  Ptxjsphogypsum  Stacks 

T    Radoo  from  Disposal  of  Uranium  Mill  Tailings  ... 

X' 
X' 

X 

V    Equpment  Leaks  

W    Radon  from  Operating  MIH  Tailings  

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Y    Banzane  from  Benzene  Storage  Vessels  

B6    Benzene  from  Benzene  Transfer  Operations  .. 

X 

X* 
X' 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

FF    Benzene  Waste  Operations 

X 

■Tabte  last  updated  on  August  9.  2002 

>Any  authonty  within  any  suPpan  of  this  part  (i.e.  under  "Dalegalion  of  Authority")  that  n  identified  as  not  delegatable,  is  not  delegated. 
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'Alaska  Department  of  Environmental  Conservation  (01/18/1997)  Note  Alaska  received  delegatkxi  tor  §61  145  ar>d  §61.154  of  subpart  M  (Asbestos),  aking  with  other  secliorw  and  appen- 
dices whk:ti  are  referenced  in  §61  145.  as  §61  145  applies  to  sources  required  to  obtain  an  operating  permit  under  Alaska's  regulations  Alaska  has  not  recerved  delegation  for  sut>pan  M  for 
sources  not  required  to  obtain  an  operating  permit  under  Alaska's  regulations. 

'  Uaho  Department  of  Environmental  Quality  (07/01/2000)  Note:  Delegation  of  these  part  61 .  Subparts  applies  only  to  those  sources  in  Idahs  required  to  0<>tain  an  operating  permit  under  TiHa 
V  of  ttie  Clean  Air  Act. 

'Oregon  Department  of  Environmental  Quality  (07/01/2001) 

►Lane  Regional  Air  Pollution  Authority  (07/01  feOOl) 

'  Washington  Department  of  Ecology  (02/20/2001 )  fskite:  Delegatkm  of  part  63.  subpart  M  applies  only  to  sources  required  to  obtain  an  operating  permit  wKtar  Tide  V  of  the  Claan  Air  Act,  liv 
eluding  Hanford.  (Pursuant  to  ROW  70  105  240  only  Ecokigy  can  enforce  regulations  at  Hanford) 

'Benton  Clean  Air  Authonty  (02/20/2001)  Note  Delegation  of  part  63.  subpart  M  excludes  Hanford,  see  note  #6. 

•Northwest  /\ir  Pollution  Auttiority  (07/01/2000) 

•'■Olympic  Air  Pollution  Control  Auttionty  (07/01/2000)  htote:  Delegation  of  part  63.  subpart  M  applies  only  to  sources  required  to  obtain  an  operating  permit  under  Title  V  of  tt>e  Clean  Air  Act 

1 1  Puget  Sound  Clean  Air  Agency  (07/01/1999) 

I -Spokane  County  Air  Pollution  Control  Authonty  (02/20/2001) 

"Southwest  Air  Pollution  Control  Authority  (08/()1/1998) 

■••YaKima  Regional  Clean  Air  Authonty  (07/01/2000) 

"General  Provisions  Auttionties  which  are  not  delegated  include:  §§61  04(b);  61  12(d)(1);  61  I3(h)(1)(li)  for  approval  of  major  alternatives  to  test  mettiods:  §61  14(g)(1)(H)  for  approval  of 
maior  alternatives  to  monitonng;  §61.16;  §61  53(c)(4).  and  any  sections  m  the  subparts  pertaining  to  approval  of  alternative  standards  (i  e .  alternative  means  ol  emission  limitations),  or  ap- 
proval of  ma/or  alternatives  to  test  methods  or  monitonng  For  definitions  of  minor,  intermediate,  and  ma/or  alternatives  to  test  methods  and  monitonng.  see  40  CFR  63  90. 


PART  63— [AIMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7413, 
7414,  7416,  7601  and  7602. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.99  is  amended  by 
adding  paragraph  (a)(37)  to  read  as 
follows: 


§  63.99    Delegated  federal  authorities. 

***** 

(a)  *  *  * 

(37)  Oregon. 

(i)  The  following  table  lists  the 
delegation  status  of  specific  part  63 
subparts  that  have  been  delegated  to 
state  and  local  air  pollution  control 
agencies  in  Oregon.  An  "X"  indicates 
the  subpart  has  been  delegated,  subject 
to  all  the  conditions  and  limitations  set 
forth  in  federal  law,  regulations,  policy, 
guidance,  and  determinations.  Some 


authorities  cannot  be  delegated  and  are 
retained  by  EPA.  These  include  certain 
General  Provisions  authorities  and 
specific  parts  of  some  standards.  The 
dates  noted  at  the  end  of  this  table 
indicate  the  effective  dates  of  federal 
rules  that  have  been  delegatecl.  Any 
amendments  made  to  these  rules  after 
this  effective  date  are  not  delegated. 


Delegation  Status  of  Part  63  NESHAPS— State  of  Oregon  ' 


Subpart  2 
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General  Provisions'  

Early  Reductions 

HON-SOCMI  

HON-Process  Vents 

HON- Equipment  Leaks 

HON-Negotiated  Leaks 

Coke  Oven  Batteries 

Perchloroethylene  Dry  Cleaning  

Chromium  Electroplating  ■. 

Ethylene  Oxide  Sterilizers 

Industrial  Process  Cooling  Towers  

Gasoline  Distribution 

Pulp  and  Paper 

Halogenated  Solvent  Cleaning  

Polymers  and  Resins  I  

Polymers  and  Resins  ll-Epoxy  

Secondary  Lead  Smelting  

Marine  Tank  Vessel  Loading 

Phosphork:  Acid  Manufacturing  Plants  

Phosphate  Fertilizers  Production  Plants  ... 

Petroleum  Refineries  , 

Off-Site  Waste  and  Recovery 

Magnetic  Tape  Manufacturing 

Aerospace  Manufacturing  &  Reworit 

Oil  and  Natural  Gas  Production  Facilities 
Shipbuilding  and  Ship  Repair 


Wood  Fumiture  Manufacturing  Operations 

Printing  and  Publishing  Industry  

Primary  Aluminum ? 

Chemical  Recovery  Combustion  Sources  at  Kraft,  Soda,  Sulfite,  and  Stand-Atone  Semichemical  Pulp  Mills 

Tanks — Level  1  

Containers  

Surface  Impoundments  

Individual  Drain  Systems  

Closed  Vent  Systems,  Control  Devices,  Recovery  Devices  and  Routing  to  a  Fuel  Gas  System  or  Process  ... 

Equipment  Leaks — Control  Level  1 

Equipment  Leaks — Control  Level  2 

Oil-Water  Separators  and  Organk;-Water  Separators 

Storage  Vessels  (Tanks) — Control  Level  2 

Source  Categories:  Generic  MACT  

Steel  Pickling— HCI  Process  Facilities  and  Hydrochtoric  Acid  Regeneration  Plants  


ODD    Mineral  Wool  Production 
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Delegation  Status  of  Part  63  NESHAPS— State  of  Oregon  '—Continued 


Sut)part^ 


EEE    Hazardous  Waste  Combustors 

GGG    Pharmaceuticals  Production  , 

HHH    Natural  Gas  Transmission  and  Storage  Facilities  , 

III    Flexible  Polyurethane  Foam  Production 

JJJ    Polymers  and  Resins  IV  

LLL    Portland  Cement  Manufacturing  

MMM    Pesticide  Active  Ingredient  Production  

Wool  Fiberglass  Manufacturing 

Manufacture  of  Amino  Phenolic  Resirts  

Polyether  Polyols  Production 

Secondary  Aluminum  Production 

Primary  Lead  Smelting  

VW    Publicly  Owned  Treatment  Works  

XXX    Ferroalloys  Production.  Femjmanganese  &  Silico  manganese 

CCCC    Manufacture  of  Nutritional  Yeast 

GGGG    Extraction  of  Vegetable  Oil  


NNN 
000 
PPP 
RRR 


ODEQ' 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
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LRAPA" 
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X 
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X 
X 
X 
X 
X 
X 
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'  Table  last  updated  on  August  9,  2002,  see  40  CFR  61 .04(b)(W\y)  for  agency  addresses. 

2  Any  authonty  within  any  subpart  of  this  part  {i.e.  under  "Delegation  of  Authority")  that  is  identified  as  not  delegatable,  is  not  deleaated 

'Oregon  Department  of  Environmental  Quality  (07/01/2001). 

*Lane  Region  Air  Pollution  Authority  (07/01/2001). 

'General  Provisions  Authorities  which  may  not  be  delegated  include:  §§ 63.6(g);  63.6(h)(9);  63.7(e)(2)(ii)  and  (f)  for  approval  of  major  alter- 
natives to  test  methods;  §  63.9(f)  for  approval  of  major  altematives  to  monitoring.  For  definitions  of  minor,  intermediate,  and  major  alternatives  to 
test  methods  and  monitoring,  see  40  CFR  63.90. 


[FR  Doc.  02-13974  Filed  6-7-02;  8:45  am] 
BILUNO  COOC  6S6O-S0-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[ME  067-7016a;  FRL-7227-1] 

Approval  and  Promulgation  of  State 
Plana  for  Deaignated  FacilKiea  and 
Pollutanta:  Maine;  Negative 
Declaration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  sections 
lll(d)/129  negative  declaration 
submitted  by  the  Maine  Department  of 
Environmental  Protection  (DEP)  on 
January  24,  2002.  This  negative 
declaration  adequately  certifies  that 
there  are  no  existing  commercial  and 
industrial  solid  waste  incineration  units 
(CISWIs)  located  within  the  boimdaries 
of  the  state  of  Maine.  EPA  publishes 
regulations  imder  sections  111(d)  and 
129  of  the  Clean  Air  Act  requiring  states 
to  submit  control  plans  to  EPA.  These 
state  control  plans  show  how  states 
intend  to  control  the  emissions  of 
designated  pollutants  from  designated 
facilities  (e.g.,  CISWIs).  The  state  of 
Maine  submitted  this  negative 
declaration  in  lieu  of  a  state  control 
plan. 

DATES:  This  direct  final  rule  is  effective 
on  August  9,  2002,  without  further 
notice  imless  EPA  receives  significant 


adverse  comment  by  July  10,  2002.  If 
EPA  receives  adverse  conunent,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Steven  Rapp, 
Chief,  Air  Permit  Programs  Unit,  Office 
of  Ecosystem  Protection,  U.S.  EPA,  One 
Congress  Street,  Suite  1100  (CAP), 
Boston,  MA  02114-2023. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Courcier,  (617)  918-1659. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  is  EPA  taking  today? 

II.  What  is  the  origin  of  the  requirements? 

III.  When  did  the  requirements  first  become 

known? 

IV.  When  did  Maine  submit  its  negative 

declaration? 

V.  Administrative  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  negative 
declaration  of  air  emissions  from  CISWI 
units  submitted  by  the  state  of  Maine. 

EPA  is  publishing  this  negative 
declaration  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 


of  this  Federal  Register,  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve 
this  negative  declaration  should 
relevant  adverse  comments  be  filed.  If 
EPA  receives  no  significant  adverse 
conunent  by  July  10,  2002,  this  action 
will  be  effective  August  9,  2002. 

If  EPA  receives  significant  adverse 
comments  by  the  above  date,  we  will 
withdraw  this  action  before  the  effective 
date  by  publishing  a  subsequent 
document  in  the  Federal  Register  that 
will  withdraw  this  final  action.  EPA 
will  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  parallel  proposed  rule 
published  in  today's  Federal  Register. 
EPA  will  not  institute  a  second 
conunent  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  EPA 
receives  no  comments,  this  action  will 
be  effective  August  9,  2002. 

n.  What  Is  the  Origin  of  the 
Requirements? 

Under  section  111(d)  of  the  Clean  Air 
Act,  EPA  published  regulations  at  40 
CFR  part  60,  subpart  B  which  require 
states  to  submit  plans  to  control 
emissions  of  designated  pollutants  from 
designated  facilities.  In  the  event  that  a 
state  does  not  have  a  particular 
designated  facility  located  within  its 
boimdaries,  EPA  requires  that  a  negative 
declaration  be  submitted  in  lieu  of  a 
control  plan. 


m.  When  Did  the  Requirements  First 
Become  Kno%vn? 

On  November  30, 1999  (64  FR  67092). 
EPA  proposed  emission  guidelines  for 
aSWI  units.  This  action  enabled  EPA  to 
list  CISWI  units  as  designated  facilities. 
EPA  specified  particulate  matter, 
opacity,  sulfur  dioxide,  hydrogen 
chloride,  oxides  of  nitrogen,  carbon 
monoxide,  lead,  cadmium,  mercury,  and 
dioxins/furans  as  designated  pollutants 
by  proposing  emission  guidelines  for 
existing  CISWI  units.  These  guidelines 
were  published  in  final  form  on 
December  1,  2000  (65  FR  75362). 

rV.  When  Did  Maine  Submit  Its 
Negative  Declaration? 

On  January  24,  2002,  the  Maine 
Department  of  Environmental  Protection 
(DEP)  submitted  a  letter  certifying  that 
there  are  no  existing  CISWI  units  subject 
to  40  CFR  part  60,  subpart  B.  Section 
111(d)  and  40  CFR  62.06  provide  that 
when  no  such  designated  facilities  exist 
within  a  state's  boimdaries,  the  affected 
state  may  submit  a  letter  of  "negative 
declaration"  instead  of  a  control  plan. 
EPA  is  publishing  this  negative 
declaration  at  40  CFR  62.4980 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 


Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  section  111(d) 
submissions,  EPA's  role  is  to  approve 
state  plans,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
state  plan  submission  for  failure  to  use 
VCS.  It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  state  plan  submission,  to  use  VCS  in 
place  of  a  state  plan  submission  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 


States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  9,  2002. 
Interested  parties  should  conunent  in 
response  to  the  proposed  rule  rather 
than  petition  for  judicial  review,  unless 
the  objection  arises  after  the  conunent 
period  allowed  for  in  the  proposal. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Waste 
treatment  and  disposal. 

Dated:  May  16,  2002. 
Robert  W.  Varney, 

Regional  Administrator.  EPA  New  England. 

40  CFR  Part  62  is  amended  as  follows: 
PART  62— {AMENDED] 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 
Subpart  U — Maine 

2.  Subpart  U  is  amended  by  adding  a 
new  §  62.4980  and  a  new  undesignated 
center  heading  to  read  as  follows: 

Air  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units 

§62.4980    Identification  of  Plan— negative 
declaration. 

On  January  24.  2002.  the  Maine 
Department  of  Environmental  Protection 
submitted  a  letter  certifying  that  there 
are  no  existing  commercial  and 
industrial  solid  waste  incineration  units 
in  the  state  subject  to  the  emission 
guidelines  under  part  60,  subpart  DDDD 
of  this  chapter. 

[FR  Doc.  02-14487  Filed  6-7-02;  8:45  am) 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[FRL-7223-5] 

Clean  Air  Act  Approval  of  Revisions  to 
Operating  Permits  Program  in  Oregon 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving,  as  a 
revision  to  Oregon's  title  V  air  operating 
permits  program,  a  1999  statute 
addressing  the  State's  requirements  for 
judicial  standing  to  challenge  State- 
issued  title  V  permits.  In  a  Notice  of 
Deficiency  published  on  November  30, 
1998  (63  FR  65783),  EPA  notified 
Oregon  of  EPA's  finding  that  the  State's 
requirements  for  judicial  standing  did 
not  meet  minimum  Federal 
requirements  for  program  approval.  This 
program  revision  resolves  the  deficiency 
identified  in  the  Notice  of  Deficiency. 
EPA  is  also  approving,  as  a  revision  to 
Oregon's  title  V  air  operating  permits 
program,  changes  to  Oregon's  title  V 
regulations  made  in  1999  that 
reorganize  and  reniunber  the  regxilations 
and  increase  title  V  fees. 

DATES:  This  direct  final  rule  will  be 
effective  August  9,  2002,  imless  EPA 
receives  adverse  comment  by  July  10, 
2002.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Denise  Baker, 
Enviromnental  Protection  Specialist, 
Office  of  Air  Quality,  Mailcode  OAQ- 
107,  U.S.  Environmental  Protection 
Agency,  Region  10,  1200  Sixth  Avenue, 
Seattle,  Washington  98101.  Copies  of 
Oregon's  submittal,  and  other 
supporting  information  used  in 
developing  this  action,  are  available  for 
inspection  during  normal  business 
hours  at  the  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  Seattle,  Washington 
98101.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Baker,  Office  of  Air  Quality, 
Mailcode,  OAQ-107,  U.S. 
Environmental  Protection  Agency, 
Region  10,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-8087. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  required  all  State 
and  local  permitting  authorities  to 
develop  operating  permits  programs  that 
meet  the  requirements  of  40  CFR  part 
70.  EPA  gave  full  approval  to  Oregon's 
title  V  operating  permits  program  in 

1995.  See  60  FR  50106  (September  28, 
1995). 

A.  Representational  Standing 

Among  the  requirements  that  States 
must  meet  for  full  approval  of  a  title  V 
operating  permits  program  is  a 
requirement  that  the  State  program 
include  procedures  for  "judicial  review 
in  State  court  of  the  final  permit  action 
by  the  applicant,  any  person  who 
participated  in  the  public  comment 
process,  and  any  other  person  who 
could  obtain  judicial  review  of  that 
action  under  applicable  law."  CAA 
section  502(b)(6).  This  requirement  is 
echoed  in  the  part  70  regulations.  40 
CFR  70.4(b)(3)(x).  EPA  has  interpreted 
this  requirement  to  mean  that  a  State 
must  provide  the  same  opportunity  for 
judicial  review  of  title  V  permitting 
actions  as  would  be  available  in  Federal 
court  under  Article  III  of  the  U.S. 
Constitution.  See  Commonwealth  of 
Virginia  v.  Browner,  80  F.3rd  869  (4th 
Cir.,  1996)  (holding  EPA's  interpretation 
as  "both  authorized  by  Congress  and 
reasonable"). 

Article  III  generally  requires  that,  to 
obtain  judicial  review,  a  person  must 
suffer  an  actual  or  threatened  injury. 
However,  an  organization  that  does  not 
suffer  actual  or  threatened  injury  to 
itself  may  obtain  judicial  review  on 
behalf  of  its  members  when:  (1)  the 
members  would  otherwise  have 
standing  to  sue  in  their  own  right;  (2) 
the  interests  the  organization  seeks  to 
protect  are  germane  to  its  purpose;  and 
(3)  neither  the  claim  asserted,  nor  the 
relief  requested,  requires  the 
participation  of  individual  members  in 
the  lawsuit.  In  such  a  case,  the 
organization  itself  need  not  show  actual 
or  threatened  injury.  See  Hunt  v. 
Washington  Apple  Advertising  Comm'n, 
432  U.S.  333,  341-345  (1977).  This 
exception  to  the  Article  III  requirement 
for  actual  or  threatened  injury  is  known 
as  "representational  standing." 

At  the  time  EPA  gave  Oregon  full 
approval  to  Oregon's  operating  permits 
program  in  1995,  EPA  had  determined 
that  Oregon's  requirements  for  judicial 
review  met  the  requirements  of  title  V 
and  part  70  with  respect  to 
representational  standing.  On  July  18, 

1996,  the  Oregon  Supreme  Coiut  issued 
a  decision  in  Local  290,  Plumbers  and 
Pipefitters  v.  Oregon  Department  of 


Environmental  Quality,  323  Or.  559.  919 
P.  2d  1168  ("Local  290").  Interpreting 
the  language  of  the  Oregon 
Administrative  Procedures  Act  (APA), 
the  Coiul  held  that  this  statute  requires 
that  the  person  seeking  judicial  review 
under  that  statute  must  be  aggrieved 
(which,  under  Oregon  law,  is  roughly 
synonymous  with  having  suffered  actual 
or  threatened  injury),  and  that 
representational  standing  is  therefore 
not  allowed.  The  Oregon  APA  governs 
judicial  review  for  all  State 
environmental  permits,  including  title  V 
permits.  Based  on  this  1996  judicial 
decision  restricting  access  to  judicial 
review  of  title  V  permits,  EPA 
determined  that  Oregon's  program  no 
longer  met  the  program  approval 
requirements  of  title  V  and  40  CFR  part 
70. 

Part  70  provides  that  EPA  may 
withdraw  a  part  70  program  approval,  in 
whole  or  in  part,  whenever  the 
approved  program  no  longer  complies 
with  the  requirements  of  part  70  and  the 
permitting  authority  fails  to  take 
corrective  action.  40  CFR  70.10(c)(1). 
This  section  goes  on  to  list  a  number  of 
potential  bases  for  program  withdrawal, 
including  the  case  where  a  court  has 
struck  down  or  limited  State  authorities 
to  administer  the  program.  40  CFR 
70.10(c){l)(I)(B).  Section  70.10(b)  sets 
forth  the  procediues  for  program 
withdrawal,  and  requires  as  a 
prerequisite  to  withdrawal  that  the 
permitting  authority  be  notified  of  any 
finding  of  deficiency  by  EPA  and  that 
the  document  be  published  in  the 
Federal  Register.  If  the  permitting 
authority  has  not  taken  "significant 
action  to  assure  adequate  administration 
and  enforcement  of  the  program"  within 
90  days  after  publication  of  a  notice  of 
deficiency,  EPA  may  withdraw  the  State 
program,  apply  any  of  the  sanctions 
specified  in  section  1 79(b)  of  the  Act,  or 
promulgate,  administer,  and  enforce  a 
Federal  title  V  program.  40  CFR 
70.10(b)(2).  Section  70.10(b)(3)  provides 
that  if  a  State  has  not  corrected  the 
deficiency  within  18  months  of  the 
finding  of  deficiency,  EPA  will  apply 
the  sanctions  under  section  179(b)  of  the 
Act,  in  accordance  with  section  1 79(a) 
of  the  Act.  Upon  EPA  action,  the 
sanctions  will  go  into  effect  unless  the 
State  has  corrected  the  deficiencies 
identified  in  the  notice  within  18 
months.^  In  addition,  section  70.10(b)(4) 
provides  that,  if  the  State  has  not 
corrected  the  deficiency  within  18 
months  after  the  date  of  notice  of 
deficiency,  EPA  must  promulgate, 


'  EPA  is  developing  an  Order  of  Sanctions  rule  to 
determine  which  sanction  applies  at  the  end  of  this 
18  month  period. 


administer,  and  enforce  a  whole  or 
partial  program  within  2  years  of  the 
date  of  the  finding. 

In  a  Notice  of  Deficiency  published  on 
November  30, 1998  (63  FR  65783),  EPA 
notified  Oregon  of  EPA's  finding  that 
the  State's  requirements  for  judicial 
standing  did  not  meet  minimiun  Federal 
requirements  for  program  approval.  In 
response  to  the  Notice  of  Deficiency,  the 
Oregon  Legislature  enacted  Oregon 
Laws  1999,  chapter  511  (HB  2180), 
during  the  1999  legislative  session.  That 
provision,  codified  at  Oregon  Revised 
Statute  (ORS)  468.067,  states  that  an 
association  or  organization  has  standing 
to  seek  judicial  review  of  any  final  order 
issued  in  a  title  V  permit  proceeding  if: 
(a)  one  or  more  members  is  adversely 
affected  or  aggrieved  by  the  order;  (b) 
the  interests  that  the  association  or 
organization  seeks  to  protect  are 
germane  to  the  piupose  of  the  group; 
and  (c)  the  natiue  of  the  claim  and 
requested  relief  do  not  require  that  the 
adversely  affected  or  aggrieved  members 
of  the  association  or  organization 
participate  in  the  judicial  review 
proceedings.  Oregon  submitted  this 
statute  as  a  revision  to  its  title  V 
program  on  March  15,  2000,  less  than  16 
months  after  EPA  issued  the  Notice  of 
Deficiency.  The  qualifications  in  the 
Oregon  statute  parallel  Federal  law  on 
representational  standing.  Therefore, 
EPA  has  determined  that  the  statutory 
change  meets  the  requirements  of  title  V 
and  part  70  and  adequately  addresses 
the  deficiency  identified  in  the  Notice  of 
Deficiency. 

B.  1999  Reorganization  and 
Renumbering  of  Title  V  Regulations 

In  its  March  15,  2000,  submittal, 
Oregon  also  transmitted  to  EPA 
revisions  to  Oregon's  air  quality 
regulations  promulgated  in  1999 
relating  to  Oregon's  title  V  program  and 
asked  Uiat  EPA  approve  these  revisions 
as  a  revision  to  Oregon's  title  V 
program.  The  1999  revisions  to  Oregon's 
regulations  reorganize  and  renumber  all 
of  Oregon's  air  quality  regulations  in 
order  to  increase  the  efficiency  of 
Oregon's  air  quality  permitting  and 
compliance  process.  These  revisions  are 
nonsubstantive  in  nature.  EPA  is 
therefore  proposing  to  approve  these 
revisions  as  a  revision  to  Oregon's  title 
V  air  operating  permits  program. 

C.  1999  Changes  to  Title  VFee 
Provisions 

Oregon's  March  15,  2000,  submittal 
also  transmitted  to  EPA  revisions  to 
Oregon's  air  quality  regulations 
promulgated  in  1999  relating  to  fees  for 
title  V  sources.  The  1999  revisions 
increase  Oregon's  title  V  operating 


permit  program  feesjjy  the  Consumer 
Price  Index.  In  addition,  at  the  time  EPA 
granted  Oregon  full  approval,  only 
major  sources  were  required  to  obtain 
title  V  permits,  and  Oregon  therefore 
required  only  major  sources  to  pay  title 

V  fees.  Since  that  time,  certain  non- 
major  sources  (landfills)  are  required  to 
obtain  title  V  permits.  Oregon  has 
therefore  revised  its  fee  rules  to  allow 
Oregon  to  assess  title  V  fees  to  all 
sources  required  to  obtain  title  V 
permits.  EPA  is  approving  these  1999 
revisions  to  Oregon's  rules  for  assessing 
title  V  fees  as  meeting  the  requirements 
of  part  70. 

D.  Oregon  Environmental  Audit  Statute 

EPA  did  not  initially  take  action  on 
Oregon's  March  15,  2000,  submittal 
because  of  EPA's  concern  that  Oregon's  4 
Audit  Privilege  Act,  Oregon  Revised 
Statute  468.963  (1993),  interfered  with 
Oregon's  ability  to  meet  federal 
requirements  for  approval  of  EPA 
programs,  including  title  V.  During  the 
2001  Legislative  Session,  Oregon 
Legislature  passed  House  Bill  3536, 
which  amended  ORS  468.963  to  ensiu« 
that  Audit  Privilege  Law  does  not  apply 
to  criminal  investigations  or 
proceedings.  These  statutory 
amendments  became  effective  January  1 , 
2002.  With  these  amendments,  the 
Oregon  Audit  Privilege  law  no  longer 
interferes  with  the  State's  ability  to  meet 
the  Federal  requirements  of  title  V. 

n.  Final  Action 

•  EPA  is  approving,  as  a  revision  to 
Oregon's  title  V  air  operating  permits 
program,  ORS  468.067,  a  1999  statute 
addressing  the  State's  requirements  for 
representational  standing  to  challenge 
State-issued  title  V  permits  in  judicial 
proceedings.  EPA  has  determined  that 
the  statutory  change  made  by  Oregon  in 
1999  meets  the  representational 
standing  requirements  of  title  V  and  part 
70  and  adequately  addresses  the 
deficiency  identified  in  the  Notice  of 
Deficiency  published  on  November  30, 
1998  (63  FR  65783).  EPA  is  also 
approving,  as  a  revision  to  Oregon's  title 

V  air  operating  permits  program, 
changes  to  Oregon's  tide  V  regulations 
made  in  1999  that  reorganize  and 
renumber  the  regulations  and  increase 
title  V  fees. 

Consistent  with  EPA's  action  granting 
Oregon  full  approval,  60  FR  50107,  this 
approval  does  not  extend  to  "Indian 
Country",  as  defined  in  18  U.S.C.  151. 
See  64  FR  8247,  8250-8251  (February 
19,  1999);  59  FR  42552,  42554  (August 
18, 1994). 


m.  Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993).  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
This  action  merely  approves  State  law 
as  meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4)  because  it  approves 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  State  law. 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  action 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10, 1999).  The 
action  merely  approves  existing 
requirements  imder  State  law,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  action,  also,  is 
not  subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energ>'  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  imder 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
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the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that,  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  3b7(b)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  9,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  CAA 
section  307(b)(2). 


List  of  Subjects  in  4p  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  22,  2002. 
Elbert  Moore, 

Acting  Regional  Administrator.  Region  10. 

40  CFR  part  70,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  70— {AMENDED] 

1 .  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  appendix  A  to  Part  70,  the  entry 
.  for  Oregon  is  amended  by  revising 

paragraph  (a)  to  read  as  follows: 

Appendix  A  to  Fart  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

***** 

Oregon 

(a)  Oregon  Department  of  Environmental 
Quality:  submitted  on  November  15, 1993,  as 
amended  on  November  15,  1994  and  June  30 
1995;  full  approval  effective  on  November  27, 
1995;  revisions  submitted  on  March  15.  2000; 
approval  of  revisions  effective  on  August  9, 
2002. 


(PR  Doc.  02-13972  Filed  6-7-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  No.  9»-153;  FCC  02-48] 

Ultra-Wideband  Transmission  Systems 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  On  May  16,  2002  (67  FR 
34852),  the  Commission  published  final 
rules  in  the  First  Report  and  Order 
which  revised  the  Commission's  rules  to 
permit  the  marketing  and  operation  of 
certain  types  of  new  products 
incorporating  ultra-wideband 
technology.  This  dociunent  contains 
corrections  to  those  rules. 
DATES:  Effective  July  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Reed,  Office  of  Engineering  and 
Technology,  (202)  418-2455. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  dociunent  revising  part  15 


in  the  Federal  Register  of  May  16,  2002 
(67  FR  34852).  This  document  corrects 
the  Federal  Register  as  it  appeared.  In 
rule  FR  Doc.  02-11929  published  on 
May  16,  2002  (67  FR  34852).  The 
Commission  is  correcting  a 
typographical  error  in  §  15.517  resulting 
in  the  incorrect  designation  of 
paragraphs  (e)  through  (g)  and  an 
incorrect  reference  in  paragraph  (e).  We 
also  correct  a  typographical  error  in  the 
table  in  §  15.519(c)  of  the  rules. 
In  rule  FR  Doc.  No.  02-11929 
published  on  May  16,  2002  (65  FR 
34852)  make  the  following  corrections: 

1.  On  page  34858  in  the  third  column, 
and  on  page  34859  in  the  first  colimin, 
in  §  15.517,  paragraphs  (e),  (f),  and  (g) 
are  correctly  designated  as  paragraphs 
(d),  (e),  and  (f)  and  the  reference  in 
newly  designated  paragraph  (d) 
introductory  text  is  corrected  to  read  as 
"paragraph  (c)." 

2.  On  page  34859  in  the  second 
column,  in  §  15.519  correct  the  table  in 
paragraph  (c)  to  read  as  follows: 

§15.519    [Corrected] 

***** 

(c)  *  *  * 


Frequency  in  MHz 

EIRP  in  dBm 

960-1610  

-75  3 

1610-1990  

-633 

1990-3100 

-61  3 

3100-10600  

Alxjve  10600  .'. 

-41.3 
-61  3 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

[FR  Doc.  02-14435  Filed  6-7-02;  8:45  am] 
BILUNG  CODE  6712-01-l> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020402077-2077-01;  I.D. 
052802F] 

Fisheries  Off  West  Coast  States  and  in 
ttte  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Whiting  Closure 
for  the  Motfiership  Sector 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

summary:  NMFS  announces  closure  of 
the  2002  mothership  fishery  for  Pacific 
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whiting  (whiting)  at  0500  local  time  (l.t.) 
June  6,  2002,  because  the  allocation  for 
the  mothership  sector  is  projected  to  be 
reached  by  that  time.  This  action  is 
intended  to  keep  the  harvest  of  whiting 
at  the  2002  alloca^on  levels. 
DATES:  Effective  from  0500  l.t.  Jime  6, 
2002,  until  the  start  of  the  2003  primary 
season  for  the  mothership  sector,  unless 
modified,  superseded  or  rescinded;  such 
action  will  be  published  in  the  Federal 
Register.  Comments  will  be  accepted 
through  June  25,  2002. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Administrator,  Northwest 
Region  (Regional  Administrator),  NMFS, 
7600  Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070;  or  Rodney  Mclimis.  Acting 
Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko  or  Carrie  Nordeen  at  206- 
526-6140. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  regulations 
implementing  the  Pacific  Coast 
&oimdfish  Fishery  Management  Plan 
(FMP),  which  governs  the  groundfish 
fishery  off  Washington,  Oregon,  and 
California.  On  April  15,  2002  (67  FR 
18117),  the  levels  of  allowable 
biological  catch  (ABC),  the  optimiun 
yield  (OY)  and  the  commercial  OY  (the 
OY  minus  the  tribal  allocation)  for  U.S. 
harvests  of  whiting  were  annoimced  in 
the  Federal  Register.  For  2002  the 
whiting  OY  is  129,600  metric  tons  (mt) 


and  the  commercial  OY  is  106,920  mt. 
Regulations  at  50  CFR  660.323(a)(4) 
divide  the  commercial  OY  into  separate 
allocations  for  the  catcher/processor, 
mothership,  and  shore-based  sectors  of 
the  whiting  fishery.  The  2002 
allocations,  which  are  based  on  the  2002 
commercial  OY,  are  36,353  mt  (34 
percent)  for  the  catcher/processor 
sector,  25,661  mt  (24  percent)  for  the 
mothership  sector,  and  44,906  mt  (42 
percent)  for  the  shoreside  sector.  When 
each  sector's  allocation  is  reached,  the 
primary  season  for  that  sector  is  ended. 
The  mothership  sector  is  composed  of 
motherships,  and  catcher  vessels  that 
harvest  whiting  for  delivery  to 
motherships.  Motherships  are  vessels 
that  process,  but  do  not  harvest, 
whiting.  The  regulations  at  50  CFR 
660.323  (a)(3)(i)  describe  the  primary 
season  for  vessels  delivering  to 
motherships  as  the  period(s)  when  at- 
sea  processing  is  allowed  and  the 
fishery  is  open  for  the  mothership 
sector. 

NMFS  Action 

This  action  announces  achievement  of 
the  allocation  for  the  n'othership  sector 
only.  The  best  available  information  on 
June  4,  2002,  indicated  that  the  25,661 
mt  mothership  allocation  would  be 
reached  by  0500  hours,  Jime  6,  2002,  at 
which  time  the  primary  season  for  the 
mothership  sector  ends  and  further  at- 
sea  processing  and  receipt  of  whiting  by 
a  mothership,  or  taking  and  retaining, 
possessing,  or  landing  of  whiting  by  a 
catcher  boat  in  the  mothership  sector, 


are  prohibited.  For  the  reasons  stated 
above,  and  in  accordance  with  the 
regulations  at  50  CFR 
660.323(a)(4)(iii)(B),  NMFS  herein 
announces  that  effective  0500  hours 
June  6,  2002 — (1)  further  receiving  or  at- 
sea  processing  of  whiting  by  a 
mothership  is  prohibited.  No  additional 
unprocessed  whiting  may  be  brought  on 
board  after  at-sea  processing  is 
prohibited,  but  a  mothership  may 
continue  to  process  whiting  that  was  on 
board  before  at-sea  processing  was 
prohibited,  and  (2)  whiting  may  not  be 
taken  and  retained,  possessed,  or  landed 
by  a  catcher  vessel  participating  in  the 
mothership  sector. 

Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  hoiu^.  This  action  is 
taken  under  the  authority  of  50  CFR 
660.323(a)(4)(iii)(B)  and  is  exempt  from 
review  imder  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  5,  2002. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-14539  Filed  6-5-02;  3:59  pm] 
WLLINa  CODE  3610-a-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfte  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  927 
[Docket  No.  FVOO-927-3] 

Winter  Pears  Grown  in  Oregon  and 
Washington;  Secretary's  Decision  and 
Referendum  Order  on  Proposed 
Amendment  of  Marketing  Agreement 
and  Order  No.  927 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule  and  referendum 

order.. 

SUMMARY:  This  decision  proposes 
amendments  to  the  meirketing  agreement 
and  order  for  winter  pears  grown  in 
Oregon  and  Washington  (order),  and 
provides  growers  with  the  opportunity 
to  vote  in  a  referendum  to  determine  if 
they  favor  the  changes.  The 
amendments  are  based  on  those 
proposed  by  the  Winter  Pear  Control 
Committee  (Committee),  which  is 
responsible  for  local  administration  of 
the  order.  The  amendments  include: 
authorizing  the  Committee  to 
recommend  maturity  regulations; 
authorizing  the  Committee  to 
recommend  container  or  marking 
requirements;  and  changing  provisions 
related  to  alternate  Committee  members 
serving  for  absent  members  at 
Committee  meetings.  The  proposed 
amendments  are  intended  to  improve 
the  operation  and  functioning  of  the 
winter  pear  marketing  order  program. 
DATES:  The  referendum  will  be 
conducted  from  July  17  to  August  2, 
2002.  The  representative  period  for  the 
purpose  of  the  referendum  is  July  1, 
2001,  through  June  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Dec.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  1400 
Independence  Avenue,  Stop  0237,  room 
2522-S,  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-8938.  Small  businesses  may  request 


information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  Stop  0237,  room  2525-S, 
Washington,  D.C.  20250-0237; 
telephone  (202)  720-2491;  Fax  (202) 
720-8938,  or  E-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  2,  2000, 
and  published  in  the  November  8,  2000, 
issue  of  the  Federal  Register  (65  FR 
66935);  Recommended  Decision  and 
Opportimity  to  File  Written  Exceptions 
issued  on  March  27,  2002,  and 
published  in  the  April  3,  2002,  issue  of 
the  Federal  Register  (67  FR  15747). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

The  proposed  amendments  were 
formulated  based  on  the  record  of  a 
public  hearing  held  in  Portland,  Oregon, 
on  November  29,  2000.  Notice  of  this 
hearing  was  published  in  the  Federal 
Register  on  November  8,  2000.  The 
hearing  was  held  to  consider  the 
proposed  amendment  of  Marketing 
Agreement  and  Order  No.  927, 
regulating  the  handling  of  winter  pears 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  collectively  as  the 
"order."  The  hearing  was  held  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.), 
hereinafter  referred  to  as  the  "Act,"  and 
the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  orders  (7  CFR 
Part  900).  The  notice  of  hearing 
contained  several  proposals  submitted 
by  the  Committee,  and  one  proposed  by 
the  Agricultural  Marketing  Service 
(AMS). 

The  Committee's  proposed 
amendments  included:  authorizing  the 
Committee  to  recommend  maturity 
regulations;  authorizing  the  Committee 
to  recommend  container  and  marking 
requirements;  and  changing  provisions 
related  to  alternate  Committee  members 
serving  for  absent  members  at 
Committee  meetings. 


The  Fruit  and  Vegetable  Programs  of 
AMS  proposed  to  allow  such  changes  as 
may  be  necessary  to  the  order,  if  any  of 
the  proposed  changes  are  adopted,  so 
that  all  of  the  order's  provisions 
conform  with  the  effectuated 
amendments. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  AMS  on 
March  27,  2002,  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture,  a 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
thereto  by  May  3,  2002.  No  exceptions 
were  filed. 

Small  Business  Considerations 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act  and 
amendments  thereto  are  unique  in  that 
they  are  normally  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
the  RFA  and  the  Act  are  compatible 
with  respect  to  small  entities. 

According  to  the  Small  Business 
Administration  (13  CFR  121.201),  small 
handlers  are  those  having  annual 
receipts  of  less  than  $5,000,000  and 
small  agricultural  producers  are  defined 
as  those  with  annual  receipts  of  less 
than  $750,000.  Based  on  testimony 
presented  at  the  hearing,  a  majority  of 
the  winter  pear  producers  are 
considered  small  imder  the  SBA 
definition.  Of  the  1,800  winter  pear 
growers,  80  to  85  percent  are  estimated 
to  have  sales  equal  to  or  less  than 
$750,000.  There  are  90  handlers 
operating  in  the  production  area.  The 
majority  of  these  handlers  fit  the  SBA 
definition  of  a  small  han.dler.  Thus,  this 
action  will  apply  primarily  to  small 
entities. 

This  decision  proposes  making  the 
following  amendments  to  the  winter 
pear  marketing  order:  (1)  To  amend 
§  927.51(a)(1)  of  the  order  to  specifically 
authorize  the  establishment  of  maturity 
regulations;  (2)  To  amend  §927.51  of 
the  order  to  authorize  the  establishment 
of  container  requirements  which  would 
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encompass  capacity,  weight, 
dimensions,  and  packing  of  the 
container,  or  containers,  which  may  be 
used  in  packaging  or  handling  of  pears; 
and  (3)  To  amend  §  927.28  of  the  order 
to  authorize  additional  alternates  to 
serve  for  a  Committee  member  in  the 
event  that  both  that  member  and  that 
member's  alternates  are  unable  to  attend 
a  Committee  meeting. 

These  actions  are  designed  to  ehhance 
the  quality  of  winter  pears  at  consumer 
outlets  through  the  regulation  of 
maturity  regulations,  to  create  more 
orderly  marketing  conditions  for  winter 
pears  through  the  implementation  of 
container  uniformity,  to  improve  grower 
returns  through  these  combined  actions, 
and  to  ensure  grower  and  handler 
representation  at  all  Committee 
meetings. 

Members  of  the  Winter  Pear  Control 
Committee  attending  the  hearing 
testified  that  the  proposal  to  grant 
authority  to  establish  maturity 
regulations  has  been  widely  discussed 
within  the  grower  community,  an 
estimated  80  to  85  percent  of  which 
qualify  as  small  producers.  Moreover, 
among  the  witnesses  testifying,  it  was 
often  stated  that  implementing  maturity 
requirements  would  equally  benefit 
small  and  large  producers  by 
standardizing  industry  requirements 
and  enhancing  overall  product  quality 
in  the  market. 

Small  handlers  from  both  Oregon  and 
Washington  were  present  and 
participated  in  the  hearing,  and 
indicated  their  support  for  this 
proposal.  When  asked  if  such 
regulations  would  increase  handler 
costs,  one  small  handler  responded  that 
while  some  additional  inspection  costs 
would  be  incurred,  those  costs  are 
expected  to  be  offset  with  the  increase 
in  consumption.  Ultimately,  witnesses 
testifying  at  the  hearing  indicated  that 
net  returns  to  both  handlers  and 
producers  would  increase. 

Testimony  also  indicated  that  the 
proposal  to  grant  authority  to  fix  the 
size,  capacity,  weight,  dimensions, 
markings,  or  pack  of  the  container,  or 
containers,  used  in  the  packaging  or 
handling  of  winter  pears  has  been 
widely  discussed  within  the  winter  pear 
industry.  The  proposed  changes  also 
include  definitions  of  "pack"  and 
"container"  that  are  added  based  upon 
testimony  at  the  hearing.  Among  the 
witnesses  testifying,  it  was  widely 
stated  that  implementing  this  authority 
would  equally  benefit  both  small  and 
large  handlers  and  growers.  By 
standardizing  container  and  packing 
requirements,  handling  costs  would 
decrease  through  reduced  inventories 
and  more  efficient  packing  procedures. 


Uniformity  in  the  market  would  also 
facilitate  standardized  transactions  by 
ensuring  more  equitable  cost  per  unit 
comparisons  and  producer  returns  on 
product. 

Small  handlers  testifying  at  the 
hearing  indicated  their  support  for  this 
proposal.  When  asked  if  such 
regulations  would  increase  handler 
costs,  one  small  handler  explained  that 
the  costs  of  new  containers  are  likely  to 
be  offset  by  gains  in  packing  efficiency 
and  a  more  transparent  cost  per  unit 
comparisons  in  handler  to  retailer 
transactions.  Small  producers  testifying 
to  this  issue  realized  that  increased 
costs  in  packing  material  would  more 
than  likely  be  passed  from  the  handler 
to  the  grower,  but  the  net  gain  from 
container  standardization  will 
ultimately  benefit  the  industry  as  a 
whole,  including  the  small  producer.  It 
was  stated  that  by  removing  confusion 
related  to  container  size  in  the 
marketplace,  growers  should  get  a  fairer 
return  on  their  product. 

In  the  case  of^districts  having  only 
two  Committee  members,  a  temporary 
alternate  will  be  selected  by  the  absent 
Committee  member  from  the  collective 
pool  of  alternates  from  all  districts  and 
will  represent  the  same  group  (grower  or 
handler).  The  amendment  proposed  in 
this  decision  represents  a  modification 
to  the  Committee's  proposal  in  order  to 
better  effectuate  its  terms.  This  method 
of  selecting  a  temporary  alternate  would 
ensure  representation  of  all  growers  and 
handlers  (both  large  and  small)  at 
Committee  meetings  while  having  little 
or  no  increase  in  Committee 
administrative  costs.  Moreover, 
testimony  demonstrated  that  the 
authority  to  temporarily  assign 
alternates  would  improve  representation 
of  the  small  producers  and  handlers. 

The  collection  of  information  under 
the  marketing  order  would  not  be 
affected  by  these  amendments  to  the 
marketing  order.  Current  information 
collection  requirements  for  Part  927  are 
approved  by  0MB  under  OMB  number 
0581-0089. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  proposed  rule.  All  of 
these  amendments  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  order  to 
the  benefit  of  the  industry. 

Committee  meetings  held  to  discuss 
these  proposals,  as  well  as  the  hearing, 
were  widely  publicized  throughout  the 


Oregon  and  Washington  winter  pear 
production  area.  All  interested  persons 
were  invited  to  attend  the  meetings  and 
the  hearing,  and  participate  in 
Committee  deliberations  on  all  issues. 
All  Committee  meetings  and  the  hearing 
were  public  forums,  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  these  issues. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  Web  site: 
http://www.ams.usda.gov/fv/moab.html. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

Civil  Justice  Reform 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12988,  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  will  not  preempt  any  State 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  date  of  the 
entry  of  the  ruling. 

Findings  and  Conclusions 

The  findings  and  conclusions,  rulings, 
and  general  findings'and  determinations 
included  in  the  Recommended  Decision 
set  forth  in  the  April  3.  2002,  issue  of 
the  Federal  Register  are  hereby 
approved  and  adopted. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  is  the  document  entitled  "Order 
Amending  the  Order  Regulating  the 
Handling  of  Winter  Pears  Grown  in 
Oregon  and  Washington."  This 
document  has  been  decided  upon  as  the 
detailed  and  appropriate  means  of 
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effectuating  the  foregoing  findings  and 
conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision  be  published  in  the  Federal 
Register. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  part  900.400  et  seq.)  to 
determine  whether  the  annexed  order 
amending  the  order  regulating  the 
handling  of  winter  pears  grown  in 
Oregon  and  Washington  is  approved  or 
favored  by  growers,  as  defined  under 
the  terms  of  the  order,  who  during  the 
representative  period  were  engaged  in 
the  production  of  winter  pears  in  the 
production  area. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  July  1,  2001,  throu^ 
Jime  30.  2002. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  Gary  Olson,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1220 
S.W.  Third  Avenue,  room  369,  Pordand, 
Oregon  97204;  telephone  (503)  326- 
2724. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements,  Pears, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  4,  2002. 

A-J.  Yates, 

Administrator,  Agricultural  Maiieting 
Service. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Winter  Pears  Grovm  in 
Oregon  and  Washington^ 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  which  were  previously 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order;  and 
all  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record. 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 


'  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met. 


of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  proposed 
amendments  to  the  Marketing 
Agreement  and  Order  No.  927  (7  CFR 
part  927),  regulating  the  handling  of 
winter  pears  grown  in  Oregon  and 
Washington.  Upon  the  basis  of  the 
evidence  introduced  at  such  hearing 
and  the  record  thereof,  it  is  foimd  that: 

(1)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  winter  pears 
grown  in  the  production  area  in  the 
same  manner  as,  and  are  applicable  only 
to,  persons  in  the  respective  classes  of 
commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act,  and 
the  issuance  of  several  orders  applicable 
to  subdivisions  of  the  production  area 
woiUd  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
prescribe,  insofar  as  practicable,  such 
different  terms  applicable  to  different 
parts  of  the  production  area  as  are 
necessary  to  give  due  recognition  to  the 
differences  in  the  production  and 
marketing  of  winter  pears  cherries 
grown  in  the  production  area;  and 

(5)  All  handling  of  winter  pears  grown 
in  the  production  area  as  defined  in  the 
marketing  agreement  and  order,  is  in  the 
ciurent  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  all 
handling  of  winter  pears  grown  in 
Oregon  and  Washington  shall  be  in 
conformity  to.  and  in  compliance  with, 
the  terms  and  conditions  of  the  said 
order  as  hereby  proposed  to  be  amended 
as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 


Recommended  Decision  issued  by  the 
Administrator  on  March  27,  2002,  and 
published  in  the  Federal  Register  on 
April  3,  2002,  will  be  and  are  the  terms 
and  provisions  of  this  order  amending 
the  order  and  are  set  forth  in  full  herein. 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON  AND  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Revise  §  927.5  to  read  as  follows: 

§927.5    Size 

Size  means  the  number  of  pears 
which  can  be  packed  in  a  standard  pear 
box  when  packed  in  accordance  with 
the  packing  requirements  of  the  U.S. 
Standards  for  Pears  (part  51  of  this  title), 
or  as  such  regiilations  hereafter  may  be 
modified  or  as  Asize"  may  be  more 
specifically  defined  in  a  regulation 
issued  under  this  part. 

3.  Add  a  new  §  927.14  to  read  as 
follows: 

§927.14    Pack. 

Pack  means  the  specific  arrangement, 
size,  weight,  count,  or  grade  of  a 
quantity  of  pears  in  a  particular  type 
and  size  of  container,  or  any 
combination  thereof. 

4.  Add  a  new  §  927.15  to  read  as 
follows: 

§927.15    Container. 

Container  means  a  box,  bag,  crate,  lug, 
basket,  carton,  package,  or  any  other 
type  of  receptacle  used  in  the  packaging 
or  handling  of  pears. 

5.  Revise  §  927.28  to  read  as  follows: 

§  927.28    AltamatM  for  members  of  tho 
Control  Committae. 

-<   The  first  alternate  for  a  member  shall 
act  in  the  place  and  stead  of  the  member 
for  whom  he  or  she  is  an  alternate 
during  such  member's  absence.  In  the 
event  of  the  death,  removal,  resignation, 
or  disqualification  of  a  member,  his  or 
her  first  alternate  shall  act  as  a  member 
\mtil  a  successor  for  the  member  is 
selected  and  has  qualified.  The  second 
alternate  for  a  member  shall  serve  in  the 
place  and  stead  of  the  member  for 
whom  he  or  she  is  an  alternate 
whenever  both  the  member  and  his  or 
her  first  alternate  are  imable  to  serve.  In 
the  event  that  both  a  member  of  the 
Control  Committee  and  that  member's 
alternates  are  unable  to  attend  a  Control 
Committee  meeting,  the  member  may 
designate  any  other  alternate  member 
from  the  same  group  (handler  or  grower) 
to  serve  in  that  member's  place  and 
stead. 
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6.  Amend  §  927.51  by  revising 
paragraph  (a)  to  read  as  follows: 

§927.51    Issuance  of  regulations  and 
modification,  suspension,  or  termination 
thereof. 

(a)  Whenever  the  Secretary  finds, 
from  the  recommendations  and 
information  submitted  by  the  Control 
Committee,  or  fi-om  other  available 
information,  that  regulation,  in  the 
manner  specified  in  the  section,  of  the 
shipment  of  pears  would  tend  to 
effectuate  the  declared  policy  of  the  act, 
he  or  she  shall  so  limit  the  shipment  of 
pears  diu-ing  a  specified  period  or 
periods.  Such  regulation: 

(1)  May  limit  tne  total  quantity  of  any 
grade,  size,  quality,  maturity,  or 
combination  thereof,  of  any  variety  of 
pears  grown  in  any  district  and  may 
prescribe  different  requirements 
applicable  to  shipments  in  different 
export  markets;  or 

(2)  May  prescribe  minimum  standards 
of  quality  for  any  variety  of  pears  and 
limit  the  shipment  thereof  to  those 
meeting  such  minimum  standards;  or 

(3)  Fix  the  size,  capacity,  weight, 
dimensions,  markings,  or  pack  of  the 
container,  or  containers,  which  may  be 
used  in  packaging  or  handling  of  pears. 
•        *        *        *        * 

[FR  Doc.  02-14404  Filed  6-7-02;  8:45  am] 
BttJJNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

r  CFR  Part  930 

Docket  No.  FV02-930-3  PR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  Increased  Assessment 
Rates 


AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUIMMARY:  This  rule  would  increase  the 
assessment  rate  for  cherries  that  are 
utilized  in  the  production  of  tart  cherry 
products  other  than  juice,  juice 
concentrate,  or  puree  fi-om  $0.00175  to 
$0.0021  per  pound.  It  also  would 
increase  the  assessment  rate  for  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  from  $0.000875  to  $0.00105  per 
pound.  Both  assessment  rates  were 
recommended  by  the  Cherry  Industry 
Administrative  Board  (Board)  under 
Marketing  Order  No.  930  for  the  2002- 
2003  and  subsequent  fiscal  periods.  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order 
vhich  regulates  the  handling  of  tart 


cherries  grown  in  the  production  area. 
Authorization  to  assess  tart  cherry 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  will  begin  July  1,  2002, 
and  end  June  30,  2003.  The  assessment 
rates  would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
July  10,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  e-maii: 
moabdocket.clerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at:  http://www.ams/ 
usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Suite 
2A04,  Unit  155,  4700  River  Road, 
Riverdale,  MD  20737,  telephone:  (301) 
734-5243,  or  Fax:  (301)  734-5275;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue,  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  930  (7  CFR  part  930), 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan,  New 
York,  Peimsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultiu'al 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 


The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  tart  cherry  handlers  are  subject 
to  assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  would 
be  applicable  to  all  assessable  tart 
cherries  beginning  July  1,  2002,  and 
continue  imtil  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruhng  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Board  for  the  2002-2003  and 
subsequent  fiscal  periods  for  cherries 
that  are  utilized  in  the  production  of  tart 
cherry  products  other  than  juice,  juice 
concentrate,  or  puree  from  $0.00175  to 
$0.0021  per  pound  of  cherries.  The 
assessment  rate  for  cherries  utilized  for 
juice,  juice  concentrate,  or  puree  would 
be  increased  from  $0.000875  to 
$0.00105  per  pound. 

The  tart  cherry  marketing  order 
provides  authority  for  the  Board,  with 
the  approval  of  USDA,  to  formulate  an 
amnual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the  Board 
are  producers  and  handlers  of  tart 
cherries.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rates.  The  assessment  rates  are 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
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persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  2001-2002  fiscal  period,  the 
Board  recommended,  and  the 
Department  approved,  assessment  rates 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  the  USDA 
upon  recommendation  and  information 
submitted  by  the  Board  or  other 
information  available  to  USDA. 
Section  930.42(a)  of  the  order 
authorizes  a  reserve  sufficient  to  cover 
one  year's  operating  expenses.  The 
increased  rates  are  expected  to  generate 
enough  income  to  meet  the  Board's 
operating  expenses  in  2002-2003. 

The  Board  met  on  January  24,  2002, 
and  unanimously  recommended  2002- 
2003  expenditures  of  $522,500.  The 
Board  also  recommended  an  assessment 
rate  of  $0.0021  per  pound  of  tart 
cherries  utilized  in  the  production  of 
tart  cherry  products  other  than  juice, 
juice  concentrate,  and  puree  products 
and  an  assessment  rate  of  $0.00105  per 
poimd  for  juice,  juice  concentrate,  and 
puree  products.  In  comparison,  last 
year's  budgeted  expenddtiues  were 
$442,500.  The  recommended 
assessment  rates  of  $0.0021  and 
$0.00105  are  higher  than  the  ciurent 
rates  of  $0.00175  and  $0.000875, 
respectively.  The  Board  recommended 
increased  assessment  rates  to  generate 
larger  revenue  to  meet  its  expenses  and 
keep  its  reserves  at  an  acceptable  level. 

Ine  order  provides  that  when  an 
assessment  rate  based  on  the  nimiber  of 
pounds  of  tart  cherries  handled  is 
established,  it  should  provide  for 
differences  in  relative  market  values  for 
various  cherry  products.  The  discussion 
of  this  provision  in  the  order's 
promulgation  record  indicates  that 
proponents  testified  that  cherries 
utilized  in  high  value  products  such  as 
frozen,  canned,  or  dried  cherries  should 
be  assessed  one  rate  while  cherries  used 
to  make  low  value  products  such  as 
juice  concentrate  or  puree  should  be 
assessed  at  one-half  that  rate. 

The  major  expenditures 
recommended  by  the  Board  for  the 
2002-2003  fiscal  period  include  $85,000 
for  meetings,  $170,000  for  compliance, 
$185,000  for  personnel,  $80,000  for 
office  expenses,  and  $2,500  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2001-2002  were 
$80,000  for  meetings,  $100,000  for 
comphance,  $185,000  for  personnel, 
$75,000  for  office  expenses,  and  $2,500 
for  industry  educational  efforts, 
respectively. 

In  deriving  the  recommended 
assessment  rates,  the  Board  determined 
assessable  tart  cherry  production  for  the 
fiscal  period  at  260  million  poimds.  It 


further  estimated  that  about  220  million 
pounds  of  the  assessable  poundage 
would  be  utilized  in  the  production  of 
high-valued  products,  like  frozen, 
canned,  or  dried  cherries,  and  that  about 
15  million  pounds  would  be  utilized  in 
the  production  of  low-valued  products, 
like  juice,  juice  concentrate,  or  piwee. 
Potential  assessment  income  from  the 
high  valued  products  would  be 
approximately  $462,000  (220  miUion 
pounds  X  $0.0021  per  pound).  The 
potential  income  from  tari  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  would  be  $15,750  (15  million 
pounds  X  $0.00105  per  poimd).  No 
assessment  income  would  be  received 
by  the  Board  on  approximately  25 
million  pounds  of  the  projected 
production  of  260  million  pounds  of  tart 
cherries.  Cherries  used  for  export  and 
other  diversion  outlets  are  exempt  from 
assessment  obligations.  Therefore,  total 
assessment  income  for  2002-2003  is 
estimated  at  $477,750.  This  amoimt  plus 
adequate  funds  in  the  reserve  and 
interest  income  would  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  (approximately  $233,000)  would 
be  kept  within  the  approximately  six 
months'  operating  expenses  as 
reconunended  by  the  Board  consistent 
with  §  930.42(a). 

The  assessment  rates  established  in 
this  rule  would  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  fiscal  period  to  recommend 
a  budget  of  expenses  and  consider 
reconunendations  for  modification  of 
the  assessment  rates.  The  dates  and 
times  of  Board  meetings  are  available 
from  the  Board  or  the  USDA.  Board 
meetings  are  open  to  the  public  and 
interested  persons  may  express  then 
views  at  these  meetings.  USDA  would 
evaluate  Board  reconunendations  and 
other  available  information  to  determine 
whether  modifications  of  the  assessment 
rates  are  needed.  Further  rulemaking 
would  be  undertaken  as  necessary.  The 
Board's  2002-2003  budget  and  those  for 
subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  the  USDA. 

The  Regulatory  Flexibility  Act  and 
Efifects  on  Small  Businesses 

The  Agricultiual  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulatory 
flexibility  analysis.  The  Regulatory 


Flexibility  Act  (RFA)  allows  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS's  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opts  for  such 
certification,  but  rather  performs 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pinsuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  less  than 
$5,000,000,  and  small  agricultural 
producers  are  those  whose  annual 
receipts  are  less  than  $750,000.  A 
majority  of  the  tart  cherry  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Board  unanimously 
recommended  2002-2003  expenditures 
of  $522,500  and  assessment  rate 
increases  from  $0.00175  to  $0.0021  per 
pound  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
piuee,  and  from  $0.000875  to  $0.00105 
per  pound  for  cherries  utilized  for  juice, 
juice  concentrate,  or  puree. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Board  and  collected  from  handlers  for 
the  2002-2003  and  subsequent  fiscal 
periods  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree  from  $0.00175  to  $0.0021  per 
poimd,  and  the  assessment  rate  for 
cherries  utilized  for  juice,  juice 
concentrate,  or  piuee  from  $0.000875  to 
$0.00105  per  pound.  The  Board 
unanimously  recommended  2002-2003 
expenditures  of  $522,500.  The  quantity 
of  assessable  tart  cherries  expected  to  be 
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produced  during  the  2002-2003  crop 
year  is  estimated  at  260  million  pounds. 
Assessment  income,  based  on  this  crop, 
along  with  interest  income  and  reserves, 
would  be  adequate  to  cover  budgeted 
expenses. 

The  major  expenditures 
recommended  by  the  Board  for  the 
2002-2003  fiscal  period  include  $85,000 
for  meetings,  $170,000  for  compliance, 
$185,000  for  personnel,  $80,000  for 
office  expenses,  and  $2,500  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2001-2002  were 
$80,000  for  meetings,  $100,000  for 
compliance,  $185,000  for  personnel, 
$75,000  for  office  expenses,  and  $2,500 
for  industry  educational  efforts, 
respectively. 

"The  Board  discussed  the  alternative  of 
continuing  the  existing  assessment 
rates,  but  concluded  that  would  cause 
the  amount  in  the  operating  reserve  to 
be  reduced  to  an  unacceptable  level. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frt)zen,  canned, 
juiced,  and  pureed.  Data  from  the 
National  Agricultural  Statistics  Service 
(NASS)  states  that  diu-ing  the  period 
1995/96  through  1999/00, 
approximately  91  percent  of  the  U.S. 
tart  cherry  crop,  or  280.5  million 
pounds,  was  processed  annually.  Of  the 
280.5  million  pounds  of  tart  cherries 
processed.  62  percent  was  frozen.  29 
percent  was  canned,  and  9  percent  was 
utilized  for  juice. 

Based  on  NASS  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  In  the  ten-year  period.  1987/ 
88  through  1997/98,  the  tart  cherry  area 
decreased  from  50,050  acres,  to  less 
than  40,000  acres.  In  1999/00, 
approximately  90  percent  of  domestic 
tart  cherry  acreage  was  located  in  four 
States:  Michigan,  New  York.  Ut^  and 
Wisconsin.  Michigan  leads  the  nation  in 
lart  cherry  acreage  with  70  percent  of 
the  total.  Michigan  produces  about  75 
percent  of  the  U.S.  tart  cherry  crop  each 
year.  In  1999/00,  tart  cherry  acreage  in 
Michigan  decreased  to  28,100  acres 

trom  28,400  acres  the  previous  year. 
In  deriving  the  recommended 
ssessment  rates,  the  Board  estimated 
assessable  tart  cherry  production  for  the 
fiscal  period  at  260  million  pounds.  It 
further  estimated  that  about  220  million 
poimds  of  the  assessable  poundage 
would  be  utilized  in  the  production  of 
high- valued  products,  like  frozen, 
canned,  or  dried  cherries,  and  that  about 
15  million  pounds  would  be  utilized  in 
the  production  of  low-valued  products, 
like  juice,  juice  concentrate,  or  puree. 
Potential  assessment  income  from  the 
high  valued  products  would  be 


approximately  $462,000  (220  million 
pounds  X  $0.0021  per  pound).  The 
potential  income  from  the  tart  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  would  be  $15,750  (15  million 
pounds  X  $0.00105  per  pound).  No 
assessment  income  would  be  received 
by  the  Board  on  approximately  25 
million  pounds  of  the  projected 
production  of  260  million  pounds  of  tart 
cherries.  Cherries  used  for  export  and 
other  diversion  outlets  are  exempt  from 
assessment  obligations.  Therefore,  total 
assessment  income  for  2002-2003  is 
estimated  at  $477,750.  This  amount  plus 
adequate  funds  in  the  reserve  and 
interest  income  should  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  (approximately  $233,000)  will 
be  kept  within  the  approximately  six 
months'  operational  expenses  as 
recommended  by  the  Board  which 
would  be  consistent  with  the  order 
(§  930.42(a)). 

While  this  action  would  impose 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  assessments  which  are 
applied  uniformly.  Some  of  the  costs 
may  also  be  passed  on  to  producers. 
However,  these  costs  are  offset  by  the 
benefits  derived  from  the  operation  of 
the  marketing  order.  The  Board's 
meeting  was  widely  publicized 
throughout  the  tart  cherry  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  January  24, 
2002,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
tart  cherry  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 


deemed  appropriate  because:  (1)  The 
2002-2003  fiscal  period  begins  on  July 
1.  2002,  and  ends  on  June  30,  2003,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  each  fiscal  period 
apply  to  all  assessable  tart  cherries 
handled  during  such  fiscal  period:  (2) 
the  Board  needs  to  have  sufficient  funds 
to  pay  its  expenses  which  are  incurred 
on  a  continuous  basis;  and  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Board  at  a  public  meeting  and  is  similar 
to  other  assessment  rate  actions  issued 
in  past  years. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements,  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part.930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIQAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON. 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1 .  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  930.200  is  revised  to  read 
as  follows: 

§  930.200    Handler  assessment  rate. 

On  and  after  July  1.  2002.  the 
assessment  rate  imposed  on  handlers 
shall  be  $0.0021  per  pound  of  cherries 
handled  for  tart  cherries  grown  in  the 
production  area  and  utilized  in  the 
production  of  tart  cherry  products  other 
than  juice,  juice  concentrate,  or  puree. 
The  assessment  rate  for  juice,  juice 
concentrate,  and  puree  products  shall  be 
$0.00105  per  pound. 

Dated:  )une  4,  2002. 

A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

[PR  Doc.  02-14405  Filed  6-7-02:  8:45  am) 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14CFRPart39 

[Dociwt  No.  99-NE-44-AO] 

RIN2120-AA64 

Airworthineaa  Directives;  Pratt  & 
Whitney  Canada  PT6A  Series 
TurtMprop  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  action  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  Canada 
PT6A  series  turboprop  engines,  that 
have  certain  turbine  exhaust  ducts  that 
were  modified  by  Standard  Aero 
Limited  (SAL)  of  Winnipeg,  Canada 
before  September  1, 1997.  That  proposal 
would  have  required  initial  and 
repetitive  inspections  for  cracks  and,  if 
necessary,  replacing  the  turbine  exhaust 
duct  if  the  cracks  exceed  allowable 
limits.  That  proposal  was  prompted  by 
reports  of  cracks  along  the  weld  seams 
of  certain  turbine  exhaust  ducts.  This 
action  revises  the  proposed  rule  by 
requiring  inspections  for  low-quality 
welds  and  cracks,  of  a  larger  popidation 
of  turbine  exhaust  ducts  than  those 
modified  by  SAL.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  failure  of  the  turbine  exhaust 
duct  due  to  cracking  that  could  result  in 
possible  separation  of  the  reduction 
gearbox  and  propeller  from  the  engine, 
and  possible  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
August  9,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE-44- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  Pratt  & 
Whitney  Canada.  1000  Marie- Victorin, 
Longueuil,  Quebec,  Canada  J4G1A1. 
This  information  may  be  examined,  by 


appointment,  at  the  FAA.  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Biirlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7176, 
fax (781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  > 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conmnmications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-44-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE--14-AD,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  Canada  PT6A  series  turboprop 
engines  with  turbine  exhaust  ducts  part 
number  (P/N)  3012290.  P/N  3031988.  P/ 
N  3032117.  P/N  3035784,  P/N  3035786, 


P/N  3105890-01,  P/N  3112167-01,  P/N 
3112171-01.  and  P/N  3111780-01.  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  December  8. 1999  (64  FR 
68640).  That  proposal  would  have 
required  initial  and  repetitive 
inspections  for  cracks  of  certain  turbine 
exhaust  ducts,  and,  if  necessary, 
replacing  the  duct  if  the  cracks  exceed 
allowable  limits.  That  proposal  was 
prompted  by  reports  of  cracks  along  the 
weld  seams  of  certain  turbine  exhaust 
ducts  that  were  modified  by  Standard 
Aero  Limited  (SAL)  of  Winnipeg. 
Canada,  before  September  1, 1997. 
Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  Pratt  &  Whitney 
Canada  (P&WC)  PT6A  series  turboprop 
engines.  Transport  Canada  advised  the 
FAA  that  certain  part  numbers  of 
exhaust  ducts  were  modified  before 
September  1, 1997.  by  Standard  Aero 
Limited  (SAL)  of  Winnipeg,  Canada, 
using  an  alternate  gas  timgsten  arc 
welding  (GTAW)  process  instead  of  the 
resistance  (seam  or  stitch)  weld  process 
that  was  specified  in  P&WC  service 
bulletin  (SB)  1430.  Some  of  those  ducts 
have  experienced  cracking  that  may  be 
attributed  to  the  GTAW  process. 
Transport  Canada  issued  AD  CF-98-41 
on  November  26, 1998,  in  order  to 
assure  the  airworthiness  of  these  P&WC 
PT6A  series  turboprop  engines  in 
Canada!  That  condition,  if  not  corrected, 
could  result  in  possible  separation  of 
the  reduction  gearbox  and  propeller 
from  the  engine,  and  possible  loss  of 
control  of  the  airplane. 

Since  the  issuance  of  that  proposal, 
further  investigation  by  the  FAA  has 
determined  that  a  nimiber  of  additional 
companies  have  used  the  same  GTAW 
process  as  SAL.  As  a  result,  the  affected 
population  of  turbine  exhaust  ducts  has 
expanded.  Therefore,  this  proposal  is  no 
longer  confined  to  turbine  exhaust  ducts 
modified  by  SAL,  and  is  expanded  to 
include  the  entire  affected  duct 
population.  This  proposal  differs  from 
Transport  Canada  AD  CF  98-41.  That 
AD  is  confined  to  SAL  modified  turbine 
exhaust  ducts  only.  A  total  of  116 
turbine  exhaust  ducts  have  been 
discovered  with  cracks  along  the 
affected  weld  seam.  Since  these  changes 
expand  the  scope  of  the  originally 
proposed  rule,  the  FAA  has  determined 
that  it  is  necessary  to  reopen  the 
comment  period  to  provide  additional 
opportunity  for  public  comment. 

Manufacturer's  Service  Information 

Pratt  &  Whitney  Canada  has  issued 
Service  Bulletin  (SB)  No.  PT6A-72- 
1610,  dated  January  24,  2002.  and  SB 
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No.  PT6A-72-12173,  dated  January  24, 
2002,  that  specify  procedures  for 
inspection  of  turbine  exhaust  duct  weld 
seams  for  low-quality  welds  created 
during  repair,  initial  and  repetitive 
inspections  of  affected  ducts  for  cracks, 
and  serviceable  turbine  exhaust  duct 
criteria. 

Bilateral  Agreement  Information 

This  engine  model  is  manufactured  in 
Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  (TC)  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  TC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

I  Proposed  Requirements  of  this  AD 

I   Since  an  imsafe  condition  has  been 
Identified  that  is  likely  to  exist  or 
develop  on  other  PT6A  series  engines  of 
the  same  type  design  registered  in  the 
United  States,  this  proposal  requires: 

•  At  the  next  shop  visit  or  within  150 
hours  time-in-service  after  the  effective 
date  of  the  AD,  inspection  for  low- 
quality  welds  created  during  repair  on 
turbine  exhaust  ducts  near  fiange  "A". 

•  Initial  and  repetitive  inspections  for 
cracks  of  affected  exhaust  ducts. 

The  actions  would  be  required  to  be 
done  in  accordance  with  the  SB's 
described  previously. 

Economic  Analysis 

There  are  approximately  22,000 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
7,000  engines  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per  engine 
to  do  one  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  fig\u«s,  the  total  cost  of 
the  proposed  AD  on  U.S.  operators  for 
one  inspection  is  estimated  to  be 
$840,000. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 


with  state  authorities  prior  to 
publication  of  this  proposed  rule.  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  regulation  (1)  is  not 
a  "significant  regulatory  action"  uinder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
•authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.1 3    [AmwidMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney  Canada:  Docket  No.  99-NE- 
44- AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  &  Whitney  Canada 
(P&WC)  PT6A  series  turboprop  engines,  with 
turbine  exhaust  ducts  part  number  (P/N) 
3012290,  F/N  3031988,  P/N  3032117,  P/N 
3035784,  P/N  3035786,  P/N  3105890-01,  P/ 
N  3112167-01,  P/N  3112171-01.  and  P/N 
3111780-(J1.  These  engines  are  installed  on. 
but  not  limited  to.  Beechcraff  King  Air-90 
and  -100  series,  Bombadier  DHC-6  series, 
Empresa  Brasileira  de  Aeronautica,  S.A. 
(Embraer)  EMB-110  series,  Pilatus  PC-6 
series,  and  Piper  PA-42  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  failure  of  the  turbine  exhaust 
duct  due  to  cracking  that  could  result  in 
possible  separation  of  the  reduction  gearbox 
and  propeller  from  the  engine,  and  possible 
loss  of  control  of  the  airplane,  do  the 
following: 

Inspection  of  Turbine  Exhaust  Ducts  for 
Low-Quality  Welds 

(a)  If  the  engine  has  not  yet  been 
overhauled,  and  if  the  turbine  exhaust  duct 
has  not  yet  been  subject  to  a  shop  visit  for 
repair,  no  further  action  is  required. 

(b)  Otherwise,  at  the  next  shop  visit  or 
within  150  hours  time-in-service  (TIS)  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  do  the  following: 

(1)  Inspect  for  low-quality  welds  created 
during  repair,  on  the  turbine  exhaust  duct 
near  flange  "A",  in  accordance  with 
paragraphs  3B  through  3E  of  P&WC  service 
bulletin  (SB)  No.  PT6A-72-1610,  dated 
January  24,  2002,  for  models  PT6A-6,  -6A, 
-6B,  -20,  -20A,  -20B,  -21.  -25.  -25A,  -25C. 
-27,  -28,  -34,  -34AG,  -34B,  -36,  -114. 
-114A,  -135,  and  -135A  engines,  and  SB  No. 

.  PT6A-72-12173,  dated  January  24.  2002,  for 
models  PT6A-11,  -HAG,  -15AG,  -110,  and 
-112  engines. 

(2)  If  it  is  determined  that  the  welds  meet 
the  acceptable  criteria  specified  in  SB  No. 
FT6A-72-1610,  dated  Januarv  24,  2002,  or 
SB  No.  PT6A-72-12173,  dated  January  24, 
2002,  continue  using  the  duct  until  the  next 
scheduled  overhaul.  Inspect  duct  per  the 
engine  overhaul  manual  before  reinstallation. 

(3)  If  it  is  determined  that  the  welds  do  not 
meet  the  acceptable  criteria  specified  in  SB 
No.  PT6A-72-1610,  dated  January  24,  2002, 
or  SB  No.  PT6A-72-12173,  dated  January  24, 
2002,  replace  the  duct  with  a  serviceable 
part,  or  perform  the  initial  and  repetitive 
inspections  in  the  following  paragraphs. 

Initial  Visual  Inspection  of  Welds  That  Do 
Not  Meet  SB  Acceptable  Criteria 

(c)  Use  5X  magnification  to  visually 
inspect  the  circumference  of  the  forward  area 
of  the  exhaust  duct  from  the  propeller 
reduction  gearbox  mounting  flange  to  2 
inches  aft  of  the  flange  for  any  crack 
indications.  Mark  and  record  cracks  and 
return  the  duct  to  service,  or  replace  with  a 
serviceable  part  as  follows; 

(1)  If  no  cracks  are  found,  the  duct  may  be 
returned  to  service;  or 

(2)  If  three  or  less  cracks  are  found,  and  the 
total  cumulative  length  of  the  cracks  exceeds 
2.0  inches,  replace  the  duct  with  a 
serviceable  part;  or 

(3)  If  any  one  crack  exceeds  1.0  inches  in 
length,  replace  the  duct  with  a  serviceable 
part;  or 

(4)  If  any  two  cracks  are  separated  by  less 
than  six  times  the  length  of  the  longest  crack 
(6L)  or  3.0  inches  or  less,  whichever  is  the 
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closest  separation,  replace  the  duct  with  a 
serviceable  part;  or 

(5)  If  more  than  three  cracks  are  found, 
replace  the  duct  with  a  serviceable  part;  and 

(6)  Mark  all  allowable  cracks,  on  the  duct, 
with  suitable  metal  marking  material;  and 

Note  2:  Marking  materials  that  are  suitable 
for  use  on  the  the  exhaust  duct  may  be  found 
in  the  P&WC  Engine  Manual. 

(7)  Record  the  length  of  the  crack,  location, 
number  of  duct  hours,  and  time  since 
overhaul  (TSO). 

Repetitive  Visual  Inspection  of  Welds  That 
Do  Not  Meet  SB  Acceptable  Criteria 

(d)  Repeat  the  inspection  specified  in 
paragraph  (c)  of  this  AO  as  follows: 

(1)  For  ducts  that  did  not  exhibit  any 
cracking  at  the  last  inspection,  repeat  the 
inspection  within  150  hours  TIS  since  the 
last  inspection.  Return  the  duct  to  service  or 
replace  with  a  serviceable  part  as  specified  in 
paragraph  (c)(1)  through  paragraph  (c)(5)  of 
this  AD. 

(2)  For  ducts  that  exhibited  cracking  at  the 
last  inspection,  repeat  the  inspection  within 
25  hours  TIS  since  the  last  inspection.  Return 
the  duct  to  service  or  replace  with  a 
serviceable  part  as  follows: 

(i)  Inspect  for  new  cracks,  and  cracks  that 
were  recorded  as  specified  in  paragraph  (c) 
of  this  AD.  Retiu-n  the  duct  to  service  or 
replace  with  a  serviceable  part  as  specified  in 
paragraph  (c)(1)  through  paragraph  (c)(5)  of 
this  AD. 

(ii)  In  addition,  if  the  growth  rate  of  an 
existing  crack  exceeds  0.015  inch  per  hour 
TIS  since  the  last  inspection,  replace  the  duct 
with  a  serviceable  part. 

Optional  Terminating  Action 

(e)  Replacing  an  affected  exhaust  duct  with 
a  serviceable  part  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

Definition  of  a  Serviceable  Exhaust  Duct 

(f)  For  the  purposes  of  this  AD,  a 
serviceable  duct  is  defined  as  a  duct  that 
meets  the  acceptability  limits  of  this  AD. 

Alternative  Method  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(h)  Special  flight  permits  are  not  allowed. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  AD  CF-98-41  in  order  to  assure  the 
airworthiness  of  these  P&WC  PT6A  series 
turboprop  engines  in  Canada. 


Issued  in  Burlington,  Massachusetts,  on 
May  30.  2002. 
Maxk  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-14251  Filed  6-7-02;  8:45  am) 
BILUNG  CODE  4910-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-46019,  RIe  No.  S7-20-02] 
RIN  3235-AI51 

Customer  Protection — Reserves  and 
Custody  of  Securities 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 

ACTION:  Proposed  rule. 

summary:  The  Commission  is 
publishing  for  comment  a  proposed  rule 
amendment  that  would  allow  for  the 
expansion  of  the  categories  of  collateral 
broker-dealers  may  pledge  when 
borrowing  securities  from  customers. 
Ciuxently,  broker-dealers  are  required  to 
provide  cash,  U.S.  Treasury  bills  and 
notes,  and  irrevocable  bank  letters  of 
credit.  The  amendment  would  allow 
them  also  to  pledge  such  other  collateral 
as  the  Commission,  by  order,  designates. 
DATES:  The  comment  period  will  expire 
on  July  25,  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington.  DC  2054^-0609. 
Conunents  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  ruIecomments@sec.gov. 
Comment  letters  should  refer  to  File  No. 
S7-20-02;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  All  comments  received  vdll  be 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW, 
Washington.  DC  20549-0102. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http// 
ivww.sec.gov).  Personal  identifying 
information,  such  as  names  or  e-mail 
addresses,  will  not  be  edited  from 
electronic  submissions.  Submit  only 
information  you  wish  to  make  publicly 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director,  202/942-0131;  Thomas  K. 
McGowan,  Assistant  Du«ctor.  202/942- 
4886;  or  Randall  W.  Roy,  Special 


Counsel,  202/942-0798,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Conunission,  450  Fifth  Street, 
NW,  Washington.  DC  20549-1001. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  pubUshing  for  conunent 
a  proposed  amendment  to  Rule  15c3-3 ' 
tmder  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"). 

I.  Discussion 

A.  Introduction 

The  Commission  is  proposing  an 
amendment  to  its  customer  protection 
rule.  Rule  15c3-3,  under  which  broker- 
dealers  may  pledge,  when  borrowing 
fully  paid  or  excess  margin  securities 
from  customers,  such  collateral  as  the 
Commission  may  designate  by  order. 
Proceeding  by  Commission  order  would 
allow  new  categories  of  collateral  to  be 
designated  as  permissible  more 
expeditiously  and,  if  necessary,  with 
conditions  to  account  for  differences 
among  collateral  types.  The  flexibility  to 
impose  conditions  on  the  use  of  certain 
additional  collateral  would  permit  the 
establishment  of  safeguards  designed  to 
ensure  that  the  objective  of  Rule  15c3- 
3(b)(3)  "  the  full  collateralization  of 
such  loans  "  is  not  compromised.  In 
addition,  the  amendment  would  allow 
for  a  wider  range  of  broker-dealer  assets 
to  be  deemed  permissible  collateral, 
thereby  adding  liquidity  to  the 
securities  lending  markets  and  lowering 
borrowing  costs  for  broker-dealers.  For 
these  reasons,  we  expect  that  the 
amendment  will  promote  two 
fundamental  Commission  goals:  (1)  The 
protection  of  broker-dealer  customers, 
and  (2)  the  promotion  of  efficient 
securities  markets. 

B.  Background 

The  Commission  adopted  Rule  15c3- 
3  in  1972  in  response  to  a  congressional 
directive  to  create  rules  regarding, 
among  other  things,  the  acceptance, 
custody,  and  use  of  customer 
securities.^  The  rule  requires  broker- 
dealers  to  take  steps  to  protect  the 
seciuities  that  customers  leave  in  their 
custody.  These  steps  include  the 
requirement  that  broker-dealers 
promptly  obtain  and  thereafter  maintain 
possession  or  control  of  all  "fully 
paid" 3  and  "excess-margin""*  securities 


M7CFR240.15C3-3. 

2  Exchange  Act  Release  No.  9856  (Nov.  10,  1972). 

3  Subparagraph  (a)(3)  of  Rule  15c3-3  defines 
"fully  paid  securities"  as  securities  carried  in  any 
type  of  account  for  which  the  customer  has  made 
a  hill  payment. 

<  Subparagraph  (a)(5)  of  Rule  15c3-3  defines 
"excess  margin  securities"  as  secuirities  having  a 
market  value  in  excess  of  140%  of  the  amount  the 
customer  owes  the  broker-dealer  and  which  the 
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carried  for  the  accounts  of  customers  ^ 
("customer  securities").  The  possession 
ir  control  requirement  is  designed  to 
insure  that  broker-dealers  do  not  put 
stomers  at  risk  by  borrowing  their 
lecurities  to  expand  or  otherwise  further 
'  le  broker-dealer's  proprietary 
ictivities.'^ 

Subparagraph  (b)(3)  of  Rule  15c3-3 
sets  forth  conditions  under  which 
broker-dealers  may  borrow  fully  paid  or 
excess  margin  securities  from  customers 
for  their  own  use  without  violating  the 
rule's  possession  or  control 
requirement.  These  conditions  include 
the  requirement  that  broker-dealers  and 
their  lending  customers  enter  into 
written  agreements  that  (1)  set  forth  the 
basis  of  compensation  for  the  loans  as 
well  as  the  rights  and  liabilities  of  the 
parties  in  the  borrowed  securities.  (2) 
require  the  broker-dealers  to  provide  the 
lenders  with  schedules  of  the  securities 
actually  borrowed.  (3)  require  the 
broker-dealers  to  provide  the  lenders 
with,  at  least,  100%  collateral  consisting 
exclusively  of  cash.  United  States 
Treasury  bills  and  notes,  or  an 
irrevocable  letter  of  credit  issued  by  a 
bank,  and  (4)  contain  a  prominent 
notice  that  the  provisions  of  the 
Securities  Investor  Protection  Act  of 
1970  ^  may  not  protect  the  lenders  with 
respect  to  the  securities  loan 
transactions.**  Moreover,  the  loaned 
securities  and  pledged  collateral  must 
be  marked  to  market  daily,  and 
additional  collateral  posted  if  necessary 
to  maintain  the  100%  collateralization 
requirement.^  These  requirements  are 
designed  to  ensure  that  these 
borrowings  remain  fully  collateralized 
.for  the  term  of  the  loan, 
j  I  Generally,  broker-dealers  borrow 
securities  in  order  to  meet  obligations  to 
deliver  seciu-ities  that  they  do  not 
possess.  This  situation  frequently  arises 
in  the  normal  course  of  a  broker-dealer's 
business,  such  as  when  it  sells  securities 
that  have  been  purchased  but  not 
received,  sells  securities  it  does  not  own 


broker-dealer  has  designated  as  not  constituting 
margin  securities. 

5  Subparagraph  (a)(1)  of  Rule  15c3-3  defines  the 
term  "customer."  Generally,  a  customer  is  any 
person  from  whom  or  on  whose  t>ehalf  the  broker- 
dealer  has  received  or  acquired  securities  for  such 
person's  securities  account.  The  definition  does  not 
include  general  partners,  directors,  or  principals  of 
the  broker-dealer,  or  other  broker-dealers  to  the 
extent  of  they  have  proprietary  accounts  at  the 
broker-dealer. 

*The  Commission  proposed  amendments  to  Rule 
15c3-3  to  add  certain  categories  of  collateral  in 
1989.  See  Exchange  Act  Release  No.  26608  (March 
8,  1989).  54  FR  10680  (March  15,  1989).  The 
Commission  did  not  adopt  the  proposed 
amendments. 

'  15  U.S.C.  78aaa  et  seq. 

"Rule  15c3-3(b)(3). 

"Rule  15c3-3(b)(3)(iii). 


to  open  a  "short"  position,  needs  to 
deliver  securities  against  the  exercise  of 
a  derivatives  contract,  or  needs  to  cover 
a  failed  transaction  in  a  securities' 
settlement  system.'"  Broker-dealers  also 
borrow  securities  as  part  of  the  services 
they  provide  their  customers,  and  as 
intermediaries  in  securities  lending 
transactions.  On  the  other  hand, 
customers  generally  lend  securities  to 
increase  the  rate  of  return  earned  on 
their  portfolios  through  compensation 
paid  by  the  broker-dealers  for  the  loan 
of  the  securities.  Typically,  the 
customers  that  lend  seciuities  are  large 
institutions  such  as  pension  funds. 

Since  the  rule  was  adopted,  the 
securities  lending  markets  have  grown 
substantially,  particularly  in  the  last  ten 
years.  These  markets  also  have  become 
more  global  in  scope.  In  addition, 
market  participants  now  use  a  broad 
array  of  highly  complex  financial 
products.  These  factors  make  it 
necessary  for  U.S.  broker-dealers  to 
borrow  a  wider  range  and  greater 
volume  of  domestic  and  foreign 
securities  in  order  to  accommodate  the 
trading  activities  of  their  customers. 
Market  participants  believe  that 
increasing  the  categories  of  permissible 
collateral  imder  Rule  15c3-3  would  add 
liquidity  to  the  securities  lending 
markets  and  help  to  lower  borrowing 
costs.  We  preliminarily  agree  with  that 
assessment.'  Rather  than  expressly  add 
new  categories  of  collateral  into  the 
rule,  we  propose  amending  Rule  15c3- 
3(b)(3)  to  permit  the  use  of  other 
collateral  designated  as  permissible 
through  Commission  order  as  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  after  giving  consideration  to 
the  collateral's  liquidity,  volatility, 
market  depth  and  location,  and  the 
issuer's  creditworthiness. 

The  relative  weight  given  to  these 
factors  will  vary  on  a  case-by-case  basis. 
Moreover,  orders  permitting  a  type  of 
collateral  may  impose  limitations  and 
conditions  on  its  use  to  accoimt  for  the 
fact  that  some  permitted  securities  may 
not  be  appropriate  as  collateral  in  all 
situations.  Such  conditions  should 
further  the  rule's  goal  of  maintaining 
full  collateralization  of  the  customer's 
loan. 


'°  Regulation  T  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reserve  System  limits  the 
purposes  for  which  broker-dealers  can  borrow 
customer  securities  to  making  delivery  of  securities 
in  the  case  of  shori  sales,  failure  to  receive 
securities  required  to  be  delivered,  or  other  similar 
situations.  The  purpiose  of  this  limitation  is  to 
prevent  customers  from  avoiding  the  initial  margin 
requirements  of  Regulation  T  by  structuring 
securities  transactions  as  loans  rather  than 
purchases  or  sales. 


The  Commission's  aim  is  to  increase 
liquidity  and  decrease  costs,  while 
maintaining  the  customer  protection 
objectives  of  Rule  15c3-3.  The 
Commission  believes  our  proposal 
should  achieve  this  goal  because  it 
would  allow  the  Commission  to  select 
collateral  that  has  been  shown  to  be 
sufficiently  liquid,  and  to  tailor  its 
orders  to  account  for  liquidity  and  other 
differences  among  the  categories  of 
collateral  selected.  The  proposed 
amendment  would  require  the 
Commission  to  consider  the  quality  and 
liquidity  of  a  particular  instnunent 
before  designating  it  as  permissible 
collateral.  This  would  include  a 
consideration  of  the  creditworthiness  of 
the  issuer  of  the  instrument,  the  depth 
of  the  instrument's  market,  the  locations 
where  the  instrument  is  traded,  and  the 
historical  volatility  of  the  instrument's 
price. 

Moreover,  adding  collateral  through 
orders  would  provide  the  Commission 
with  the  flexibility  to  place  conditions 
on  the  use  of  less  liquid  instruments. 
For  example,  in  this  release  the 
Commission  is  seeking  comment  on  ten 
categories  of  collateral  the  Commission 
is  considering  adding  by  order  to  the 
permissible  categories  of  collateral 
imder  Rule  15c3-3.  Two  of  these 
categories  consist  of  instruments  that 
may  be  pledged  only  when  borrowing 
instruments  with  similar  risk 
characteristics.  The  ability  to  prescribe 
such  conditions  would  allow  for  a  wider 
range  of  broker-dealer  assets  to  be 
designated  as  permissible  collateral.  In 
addition,  shoiUd  a  designated  category 
of  collateral  become  insufficiently 
liquid  or  should  the  conditions  to  use 
the  collateral  need  to  be  modified,  the 
Commission  could  issue  an  order 
withdrawing  its  designation,  limiting  its 
use  as  collateral,  or  altering  the 
conditions  to  use  it  as  collateral. 

The  Commission  anticipates  that,  if  it 
were  to  issue  orders  designating 
additional  categories  of  permissible 
collateral  pursuant  to  the  proposed 
amendment,  the  Commission  would 
take  into  account  several  considerations. 
The  Commission  likely  would  consider 
whether  the  risks  of  customer  losses 
associated  with  permitting  a  new 
category  of  collateral  would  be 
sufficiently  small  relative  to  the  benefits 
the  additional  kinds  of  collateral  are 
expected  to  provide  to  justify  permitting 
the  new  category  of  collateral.  Those 
expected  benefits  would  include  adding 
liquidity  to  the  securities  lending 
markets  and  lowering  borrowing  costs 
for  broker-dealers.  The  Commission  also 
expects  it  would  draw  on  its  experience 
in  assessing  the  liquidity  of  markets  in 
a  variety  of  contexts  including,  for 
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example,  the  net  capital  requirements 
for  broker-dealers. 

Should  the  Commission  adopt  the 
amendment,  the  Conunission  is 
considering  whether  to  delegate  its 
authority  to  the  Division  of  Market 
Regulation  to  issue  exemptive  orders 
designating  additional  categories  of 
collateral  permissible  under  the  rule. 
The  Commission  preliminarily  believes 
this  delegation  would  allow  for 
flexibility  in  the  establishment  of 
collateral  requirements  that  are  more 
responsive  to  changes  in  the  securities 
lending  markets. 

n.  Proposed  Order 

If  the  Commission  adopts  the 
amendment,  the  Commission  is 
considering  issuing  an  order  that  would 
permit  the  following  categories  of 
collateral  to  be  permissible  under  the 
rule.  The  Commission  seeks  comment 
on  these  collateral  types  and  the 
conditions  specified,  including  whether 
they  would  be  appropriate  to  meet  the 
rule's  goal  of  ensuring  that  borrowings 
of  customer  seciuities  remain  fully 
collateralized.  For  example,  the 
Commission  seeks  comment  on  whether 
the  one  and  five  percent  over- 
collateralization  requirements  for  cross- 
currency  transactions  are  appropriate 
for  addressing  currency  risk.^^ 

1.  "Government  securities"  as  defined 
in  Section  3{a)(42)(A)  and  (B)  of  the 
Exchange  Act  may  be  pledged  when 
borrowing  any  seciuities. 

2.  "Govenunent  securities"  as  defined 
in  Section  3(a)(42)(C)  of  the  Exchange 
Act  issued  or  guaranteed  as  to  principal 
or  interest  by  the  foUowing  corporations 
may  be  pledged  when  borrowing  any 
seciuities:  (i)  The  Federal  Home  Loan 
Mortgage  Corporation,  (ii)  the  Federal 
National  Mortgage  Association,  (iii)  the 
Student  Loan  Marketing  Association, 
and  (iv)  the  Financing  Corporation. 

3.  Securities  issuedby,  or  guaranteed 
as  to  principal  and  interest  by,  the 
following  Multilateral  Development 
Banks — the  obligations  of  which  are 
backed  by  the  participating  countries, 
including  the  U.S. — may  be  pledged 
when  borrowing  any  securities:  (i)  The 
International  Bank  for  Reconstruction 
and  Development,  (ii)  the  Inter- 
American  Development  Bank,  (iii)  the 
Asian  Development  Bank,  (iv)  the 
African  Development  Bank,  (v)  the 
European  Bank  for  Reconstruction  and 
Development,  and  (vi)  the  International 
Finance  Corporation. 

4.  Mortgage-backed  securities  meeting 
the  definition  of  a  "mortgage  related 
security"  set  forth  in  Section  3(a)(41)  of 


the  Exchange  Act  may  be  pledged  when 
borrowing  any  securities. 

5.  Negotiable  certificates  of  deposit 
and  bankers  acceptances  issued  by  a 
"bank"  as  that  term  is  defined  in 
Section  3(a)(6)  of  the  Exchange  Act,  and 
which  are  payable  in  the  United  States 
and  deemed  to  have  a  "ready  market" 
as  that  term  is  defined  in  17  CFR 
240.15C3-1  ("Rule  15c3-l"),"  may  be 
pledged  when  borrowing  any  securities. 

6.  Foreign  sovereign  debt  securities 
may  be  pledged  when  borrowing  any 
securities,  provided  that,  (i)  at  least  one 
nationally  recognized  statistical  rating 
organization  ("NRSRO")  has  rated  in 
one  of  its  two  highest  rating  categories  " 
either  the  issue,  the  issuer  or  guarantor, 
or  other  outstanding  unsecured  long- 
term  debt  securities  issued  or 
guaranteed  by  the  issuer  or  guarantor; 
and  (ii)  if  the  securities  pledged  are 
denominated  in  a  different  currency 
than  those  borrowed,^*  the  broker- 
dealer  shall  provide  collateral  in  an 
amount  that  exceeds  the  minimum 
coUateralization  requirement  in 
paragraph  (b)(3)  of  Rule  15c3-3  (100%) 
by  1%  when  the  collateral  is 
denominated  in  the  Euro,  British  pound, 
Swiss  franc,  Canadian  dollar  or  Japanese 
yen,  or  by  5%  when  it  is  denominated 
in  another  currency.  ^^ 

7.  Foreign  sovereign  debt  securities 
that  do  not  meet  the  NRSRO  rating 
condition  set  forth  in  Item  6  above  may 
be  pledged  only  when  borrowing  non- 
equity securities  issued  by  a  person 
organized  or  incorporated  in  the  same 
jurisdiction  (including  other  debt 
securities  issued  by  the  foreign 


"  The  over-coUateralization  requirements  are 
described  below  in  iteois  6,  7, 8  and  10. 


>2  Certificates  of  deposit  and  bankers  acceptances 
are  deemed  to  have  a  "ready  market"  under  Rule 
15c3-l  if.  among  other  things,  they  are  issued  by 
a  bank  as  defined  in  Section  3(a)(6)  of  the  Exchange 
Act  that  is  (i)  subject  to  supervision  by  a  federal 
banking  authority,  and  (ii)  rated  investment  grade 
by  at  least  two  nationally  recognized  statistical 
rating  organizations  or,  if  not  so  rated,  has 
shareholders'  equity  of  at  least  S400  million. 

"The  NRSROs  use  different  symbols  to  designate 
credit  ratings.  For  the  purposes  of  the  examples  in 
this  release,  the  ratings  symbols  used  as  examples 
are,  in  order  of  highest  to  lowest:  AAA,  AA,  A,  BBB, 
BE.  B,  and  C. 

'*  Equity  securities  would  be  deemed  to  be 
denominated  in  the  currency  of  the  jurisdiction  in 
which  the  issuer  of  such  securities  has  its  principal 
place  of  Hhsiness. 

"For  example,  a  broker-dealer  that  needed  to 
borrow  equity  or  debt  securities  of  a  U.S.  company 
could  pledge  debt  securities  issued  by  a  foreign 
sovereign,  provided  the  country  is  rated  "AAA"  or 
"AA."  Moreover,  because  the  borrowed  and 
pledged  securities  would  be  denominated  in 
different  currencies,  the  broker-dealer  would  have 
to  provide  excess  collateral.  Thus,  if  the  borrowed 
securities  were  worth  $100,000,  the  broker-dealer 
would  have  to  pledge  enough  collateral  to  equal 
$101,000  (1%  of  the  value  of  the  borrowed 
securities  for  collateral  denominated  in  the  Euro, 
British  pound,  Swiss  franc,  Canadian  dollar  or 
Japanese  yen)  or  $105,000  (5%  of  the  value  for 
collateral  denominated  in  another  currency). 


sovereign);  provided  that,  if  such  foreign 
sovereign  debt  securities  have  been 
assigned  a  rating  lower  than  the 
securities  borrowed,  such  foreign 
sovereign  debt  securities  must  be  rated 
in  one  of  the  four  highest  rating 
categories  by  at  least  one  NRSRO.  If  the 
securities  pledged  are  denominated  in  a 
different  currency  than  those  borrowed, 
the  broker-dealer  shall  provide 
collateral  in  an  amount  that  exceeds  the 
minimum  coUateralization  requirement 
in  paragraph  (b)(3)  of  Rule  15c3-3  by 
1%  when  the  collateral  is  denominated 
in  the  Euro,  British  pound,  Swiss  itanc, 
Canadian  dollar  or  Japanese  yen,  or  by 
5%  when  it  is  denominated  in  another 
currency.^® 

8.  The  Euro,  British  poimd,  Swiss 
franc,  Canadian  dollar  or  Japanese  yen 
may  be  pledged  when  borrowing  any 
securities,  provided  that,  vyhen  the 
securities  borrowed  are  denominated  in 
a  different  currency  than  that  pledged, 
the  broker-dealer  shall  provide 
collateral  in  an  amoimt  that  exceeds  the 
miniinnTn  coUateralization  requirement 
in  paragraph  (b)(3)  of  Rule  15c3-3  by 
1%. 

9.  Foreign  currency  other  than  the 
Euro,  British  poimd,  Swiss  franc, 
Canadian  dollar  or  Japanese  yen  may  be 
pledged  only  when  borrowing  non- 
equi^  securities  denominated  in  the 
same  currency. 

10.  Non-governmental  debt  securities 
may  be  pledged  when  borrowing  any 
securities,  provided  that,  in  the  relevant 
cash  market  they  are  not  traded  fiat  or 
in  default  as  to  principal  or  interest,  and 
are  rated  in  one  of  the  two  highest  rating 
categories  by  at  least  one  NRSRO.  If 
such  securities  are  not  denominated  in 
U.S.  dollars  or  in  the  currency  of  the 
securities  being  borrowed,  the  broker- 
dealer  shall  provide  collateral  in  an 
amount  that  exceeds  the  minimum 
coUateralization  requirement  in 
paragraph  (b)(3)  of  Rule  15c3-3  by  1% 
when  the  securities  pledged  are 
denominated  in  the  Euro,  British  pound, 
Swiss  franc,  Canadian  dollar  or  Japanese 


>B  For  example,  if  a  broker-dealer  needed  to 
borrow  equity  securities  of  a  U.S.  company,  it 
would  not  be  permitted  to  pledge  debt  securities 
issued  by  a  foreign  sovereign  rated  "A"  or  lower. 
First,  lower-rated  sovereign  debt  can  only  be 
pledged  when  borrowing  non-equity  securities. 
Second,  it  only  can  be  used  when  borrowing 
steurities  issued  by  a  person  from  the  same 
jurisdiction.  However,  the  broker-dealer  could 
pledge  the  sovereign  debt  of  a  country  rated  "A" 
or  lower  if  it  was  borrowing  debt  securities  of  a 
company  incorporated  in  that  country,  provided  the 
country  is  rated  "A"  or  "BBB"  or  the  rating  of  the 
company  is  equal  to  or  less  than  that  of  the  country. 
Thus,  below  investment  grade  sovereign  debt  only 
can  be  pledged  when  borrowing  securities  with  aa 
equal  or  lower  rating. 
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^en,  or  by  5%  when  they  are 
ienominated  in  any  other  currency, '^ 

The  categories  of  potential 
)ermissible  collateral  identified  above 
do  not  include  securities  that  (i)  have  no 
principal  component,  or  (ii)  accrue 
interest  at  the  time  of  the  pledge  at  a 
stated  rate  equal  to  or  greater  than  100% 
per  annum  (expressed  as  a  percentage  of 
the  actual  principal  amount  of  the 
security). 

In  issuing  an  order,  the  Commission 
may  require  broker-dealers  pledging 
new  types  of  collateral  to  include  in  the 
written  agreements  with  the  customers 
a  notice  that  some  of  the  securities  being 
provided  by  the  borrower  as  collateral 
under  the  agreement  may  not  be 
guaranteed  by  the  United  States,  in 
addition  to  satisfying  the  notice 
requirements  already  contained  in 
paragraph  {b)(3)  of  Rule  15c3-3. 

III.  General  Request  for  Comments 

j  j  The  Commission  solicits  comments 
'On  the  above  proposals.  The 
Commission  specifically  solicits 
comment  on  the  types  of  collateral  that, 
if  deemed  permissible,  would  materially 
add  liquidity  to  the  securities  lending 
markets,  and.  at  the  same  time,  meet  the 
customer  protection  objectives  of  Rule 
15c3-3.  Further,  the  Commission 
solicits  comment  on  whether  the  correct 
factors  for  evaluating  potentially 
permissible  coUaterad  have  been 
selected,  or  should  additional  factors  be 
considered  or  identified  factors  be 
eliminated.  The  Commission  also 
solicits  comments  on  the  appropriate 
methods  for  evaluating  the  potentially 
permissible  collateral. 

The  Commission  also  seeks  comment 
generally  on  whether  Rule  15c3- 
3(b)(3)(iii)  should  limit  the  types  of 
collateral  that  must  be  supplied  by  a 
broker-dealer  in  borrowing  from  an 
institutional  customer  or  whether  the 
collateral  should  be  left  to  negotiation 
between  a  particular  institutional 
customer  and  broker-dealer  after 
adequate  disclosure.  If  the  latter,  should 
the  ability  to  negotiate  collateral  be 
limited  to  a  certain  category  of 
institutional  customers?  How  should  we 
define  this  category?  What  disclosures 
would  be  necessary  if  the  collateral 
were  left  to  negotiation?  Should  there  be 
any  required  minimum  amount  of 
collateral  to  protect  the  customer  and 
the  broker-dealer? 


"For  example,  a  broker-dealer  that  needed  to 
borrow  equity  or  debt  securities  of  a  U.S.  company 
could  pledge  debt  securities  of  another  company 
(U.S.  or  foreign),  |>rovided  the  company  issuing  the 
securities  being  pledged  is  rated  "AAA"  or  "AA." 


IV.  Paperwork  Reduction  Act 

The  proposal  does  not  require  a  new 
collection  of  information.  The  proposed 
amendment  does  not  alter  the  range  of 
collateral  that  a  broker-dealer  can 
pledge  when  borrowing  customer 
securities,  but  instead  amends  the  rule 
to  establish  criteria  that  the  Commission 
will  consider  when  issuing  an  order.  In 
connection  with  Rule  15c3-3,  the 
Commission  submitted  to  the  Office  of 
Management  and  Budget,  piusuant  to 
the  Paperwork  Reduction  Act,  a  request 
for  approval  and  received  an  0MB 
control  number  for  the  rule,  0MB 
control  number  3235-0078. 

V.  Costs  and  Benefits  of  the  Proposed 
Rule  Amendments 

The  Commission  is  considering  the 
costs  and  benefits  of  the  proposed 
amendment  to  Rule  15c3-l. 

The  primary  benefits  of  the 
amendment  should  be  lowered 
borrowing  costs  and  increased  liquidity 
in  the  securities  lending  markets.  The 
current  collateral  requirements  in  Rule 
15c3-3  make  it  more  economical  for 
broker-dealers  to  borrow  securities  froto 
other  broker-dealers  (which  are  not 
customers)  since  customers  must  be 
provided  with  a  limited  range  of 
collateral.  In  such  a  case,  the  broker- 
dealer  would  be  limited  to  borrowing 
the  securities  from  broker-dealers 
agreeable  to  accepting  another  type  of 
collateral.  Expanding  the  categories  of 
collateral  will  increase  the  supply  of 
eligible  lenders,  which  should  decrease 
costs  as  a  consequence  of  greater 
competition. 

On  the  other  side,  customers  will 
have  the  opportunity  to  enter  into  more 
lending  transactions  with  broker- 
dealers.  This  will  allow  them  to  earn  the 
fees  associated  with  such  transactions 
and  thereby  realize  greater  returns  on 
their  securities  portfolios.  The  increased 
opportunities  to  borrow  and  lend 
securities  should  add  liquidity  to  the 
securities  lending  markets. 

The  Commission  does  not  believe 
there  are  any  direct  costs  associated 
with  the  proposal,  as  it  is  deregulatory. 
The  amendment  will  have  no  impact  on 
broker-dealers  that  do  not  borrow 
customer  securities  or  customers  that  do 
not  lend  securities.  For  those  who 
participate  in  such  transactions,  the 
amendment  is  not  imposing  any 
changes  as  to  how  they  must  be 
structured.  As  described  above,  it  will 
provide  greater  opportunities;  however, 
it  also  maintains  the  status  quo,  and 
therefore,  broker-dealers  and  customers 
do  not  have  to  avail  themselves  of  these 
new  opportunities.  Broker-dealers  can 
continue  to  pledge  the  types  of 


collateral  currently  allowed  under  the 
rule  and,  while  new  categories  of 
collateral  may  have  risk  characteristics 
that  differ  &t)m  those  applicable  to 
currently  permitted  collateral, 
customers  could  choose  not  to  accept 
new  categories  of  collateral. 

The  Commission  requests  comment 
on  this  analysis  of  the  costs  and  benefits 
of  the  proposed  rule  amendments  and 
invite  commenters  to  submit  their  own 
estimates  of  costs  and  benefits  that 
would  result  from  the  proposal.  In  order 
to  evaluate  fully  the  costs  and  benefits 
associated  with  the  proposed 
amendments,  we  request  that 
commenters'  estimates  of  the  costs  and 
benefits  of  the  proposed  amendments  be 
accompanied  by  specific  empirical  data 
supporting  their  estimates. 

VI.  Effects  on  Competition,  Efficiency, 
and  Capital  Formation 

Section  3(f)  of  the  Exchange  Act 
requires  the  Commission,  when  engaged 
in  rulemaking  where  it  is  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
would  promote  efficiency,  competition, 
and  capital  formation.  Section  23(a)(2) 
of  the  Exchange  Act  requires  the 
•Commission  to  consider  the  impact  on 
competition  of  any  rule  proposed  imder 
that  Act.  In  addition,  the  law  requires 
that  the  Commission  not  adopt  any  rule 
that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  the  furtherance  of  the 
purposes  of  the  Exchange  Act. 

The  Commission  preliminarily 
believes  the  proposed  amendment 
should  improve  efficiency,  competition, 
and  capital  formation  by  adding 
liquidity  to  the  securities  lending 
markets,  lowering  the  costs  of  borrowing 
securities,  and  providing  investors  with 
the  opportunity  to  realize  greater  returns 
on  their  securities  portfolios.  In 
addition,  the  proposed  amendment 
should  have  no  anticompetitive  effects 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 
because  it  would  apply  equally  to  all 
broker-dealers. 

To  evaluate  more  fully  the  effects  on 
competition  of  the  proposed 
amendments,  the  Commission  is 
requesting  that  commenters  provide 
views  and  specific  empirical  data  as  to 
any  effects  their  adoption  would  have 
on  competition.  The  Commission  also 
requests  comments  on  what  effect  the 
proposals,  if  adopted,  would  have  on 
efficiency  and  capital  formation. 


39646  Federal  Register /  Vol.  67,  No.  Ill /Monday,  June  10,  2002  / Proposed  Rules 


Vn.  Regulatory  Flexibility  Act 
Certification 

Section  3(a)  of  the  Regulatory 
Flexibility  Act'*  requires  the 
Commission  to  undertake  an  initial 
regulatory  flexibility  analysis  of  the 
effects  of  proposed  rules  and  rule 
amendments  on  small  entities,  unless 
the  Chairman  certifies  that  the  rules  and 
rule  amendments,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.'^ 

The  amendment  is  unlikely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  concerns  an  activity  that  is 
only  engaged  in  by  entities  that  are  not 
deemed  "small"  under  the  Regulatory 
Flexibility  Act.  Under  Rule  15c3-3,  a 
broker-dealer  must  pledge  certain 
specified  categories  of  collateral  when 
borrowing  fully  paid  or  excess  margin 
seciuities  from  its  customers.  The 
proposed  amendment  to  Rule  15c3-3 
would  increase  the  range  of  permissible 
collateral  by  allowing  broker-dealers  to 
pledge  such  other  collateral  as  the 
Commission  designates  by  Order  as 
being  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  after  giving  consideration  to 
the  collateral's  liquidity,  volatility, 
market  depth  and  location,  and  the 
issuer's  creditworthiness. 

According  to  the  Commission's  Office 
of  Economic  Analysis,  as  of  December 
31,  2000j  there  were  approximately  409 
broker-dealers  that  carried  customer 
secxuities,  and  therefore  could 
conceivably  borrow  fully  paid  or  excess 
margin  seciirities  from  their  customers. 
Of  these  409  broker-dealers,  only 
sixteen  firms  met  the  definition  of  a 
"small  business"  or  "small 
organization"  as  those  terms  are  defined 
in  Commission  Rule  17  CFR  240.0-10. 
Moreover,  not  one  of  these  sixteen 
"small"  broker-dealers  reported 
borrowed  seciuities  on  their  balance 
sheets  in  their  quarterly  FOCUS  filings 
during  1998, 1999  and  2000.  This  would 
indicate  that  these  broker-dealers  do  not 
borrow  any  seciuities,  let  alone 
customer  securities,  as  part  of  their 
business  activities.  Accordingly,  the 
proposed  amendment — which  relates  to 
broker-dealer  borrowings  of  customer 
securities — should  have  no  impact  on 
the  few  "small"  entities  that  could 
conceivably  engage  in  this  activity.  The 
primary  effect  of  the  proposal  would  be 
on  broker-dealers  that  are  not 
considered  small  entities  under  the 
Regulatory  Flexibility  Act. 


'•5  U.S.C  603(a). 
'"5  U.S.C  605(b). 


The  Chairman  has  certified  that  the 
proposed  amendments  would  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  A 
copy  of  the  certification  is  attached  as 
Appendix  A. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Commission  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rules  and  rule 
amendments  on  the  economy  on  an 
annual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

Vm.  Statutory  Authority 

Pursuant  to  the  Exchange  Act  and 
particularly  Sections  15(c)(3),  23(a)  and 
36  thereof,  15  U.S.C.  78o(c)(3),  78w,  and 
78mm,  the  Commission  proposes  to 
amend  §  240.15c3-3  of  Title  17  of  the 
Code  of  Federal  Regulation  in  the 
manner  set  forth  below. 

List  of  Subjects 

17  CFR  Part  240 

Broker-dealers,  Reporting  and 
recordkeeping  requirements,  Seciuities. 

Text  of  Proposed  Rule  Amendments 

In  accordance  with  the  foregoing,  the 
Commission  proposes  to  amend  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  as  follows. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  general  authority  citation  for 
Part  240  is  amended  by  adding  the 
following  citation. 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f,  78g,  78i,  78). 
78J-1.  78k,  78k-I,  781,  78m,  78n,  78o,  78p, 
78q,  78s,  78u-5.  78w,  78x,  787/,  78min,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  80b-3,. 
80b-4,  and  80b-ll.  unless  otherwise  noted. 

***** 

Section  240.15c3-3  is  also  issued 
under  sees.  15  U.S.C.  78o,  78q,  78w, 
78£ff. 

***** 

2.  Section  240.15c3-3  is  revised  by 
removing,  the  authority  following 

§  240.15C3-3  and  revising  paragraph 
(b)(3)(iii)  to  read  as  follows: 

S  240.1 5c3-3    Customer  protection— 
reserve*  and  custody  of  securities. 

***** 

(b)  Physical  possession  or  control  of 
securities.  *   *   * 

(3)*  *   * 

(iii)  Specifies  that  the  broker  or 
dealer: 


(A)  Must  provide  to  the  lender,  upon 
the  execution  of  the  agreement  or  by  the 
close  of  the  business  day  of  the  loan  if 
the  loan  occurs  subsequent  to  the 
execution  of  the  agreement,  collateral, 
which  fully  secures  the  loan  of 
securities,  consisting  exclusively  of  cash 
or  United  States  Treasiuy  bills  and 
Treasury  notes  or  an  irrevocable  letter  of 
credit  issued  by  a  bank  as  defined  in 
Section  3(a)(6)(A)— (C)  of  the  Act  (15 
U.S.C.  78c(a)(6)(A)— (C))  or  such  other 
collateral  as  the  Commission  designates 
as  permissible  by  order  as  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  after  giving  consideration  to 
the  collateral's  liquidity,  volatility, 
market  depth  and  location,  and  the 
issuer's  creditworthiness;  and 

(B)  Must  mark  the  loan  to  the  market 
not  less  than  daily  and,  in  the  event  that 
the  market  value  of  all  the  outstanding 
securities  loaned  at  the  close  of  trading 
at  the  end  of  the  business  day  exceeds 
100  percent  of  the  collateral  then  held 
by  the  lender,  the  borrowing  broker  or 
dealer  must  provide  additional 
collateral  of  the  type  described  in 
paragraph  (b)(3)(iii)(A)  of  this  section  to 
the  lender  by  the  close  of  the  next 
business  day  as  necessary  to  equal, 
together  with  the  collateral  then  held  by 
the  lender,  not  less  than  100  percent  of 
the  market  value  of  the  securities 
loaned;  and 


By  the  Commission. 
Dated:  June  3.  2002. 
Jill  M.  Peterson, 

Assistant  Secretary. 

Note:  Appendix  A  to  the  preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 

Seciuities  and  Exchange  Commission 
Regulatory  Flexibility  Act  Certification 

I,  Harvey  L.  Pitt,  Chairman  of  the  Securities 
and  Exchange  Commission  (the 
"Commission"),  based  on  the  representations 
of  the  Division  of  Market  Regulation,  and  the 
analysis  of  the  Office  of  Economic  Analysis 
and  the  Office  of  the  General  Counsel 
provided  to  me,  hereby  certify,  pursuant  to 
5  U.S.C.  605(b),  that  the  proposed 
amendment  to  paragraph  (b)(3)  of 
Commission  Rule  15c3-3  (17  CFR  240.15c3- 
3),  would  not,  if  adopted,  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities. 

Dated:  May  31,  2002. 

Harvey  L.  Pitt, 
Chairman. 

[FR  Doc.  02-14296  Filed  6-7-02;  8:45  am) 
BiUJNO  coos  WIO-OI-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-46014;  File  No.  S7-1»-02] 

RIN  3235-AI50 

Confirmation  Requirements  for 
Transactions  of  Security  Futures 
Products  Effected  in  Futures  Accounts 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  In  accordance  with  the 
Commodity  Futures  Modernization  Act 
of  2000  ("CFMA").  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  is  publishing  for 
comment  proposed  rule  amendments 
and  a  new  rule  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
The  proposed  rule  amendments  and 
new  rule  are  designed  to  clarify  the 
disclosures  broker-dealers  effecting 
transactions  in  security  futures  products 
in  customer  futures  accounts  must  make 
in  the  confirmations  sent  to  customers 
regarding  those  transactions.  The 
amendments  would  exclude  certain 
broker-dealers  effecting  transactions  in 
security  futures  products  in  customer 
futures  accounts  from  the  SEC's 
confirmation  disclosure  rule,  provided 
that  the  transaction  confirmations  for 
these  accounts  disclose  specific 
information  and  notify  customers  that 
certain  additional  information  would  be 
available  upon  written  request.  The  new 
rule  would  also  provide  that  broker- 
dealers  effecting  transactions  for 
customers  in  security  futiues  products 
in  a  futures  account  are  exempt  from  the 
disclosure  requirements  of  Exchange 
Act  Section  11(d)(2). 
DATES:  Comments  should  be  received  on 
or  before  July  10,  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  e-mail 
address:  ruIe-comments@sec.gov\  All 
comment  letters  should  refer  to  File  No. 
S7-19-02;  this  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  Comment  letters  received  will  be 
available  for  public  inspection  and 
copying  in  the  SEC's  Public  Reference 
Room,  450  Fifth  Street.  NW, 
Washington,  DC  20549-0102. 
Electronically  submitted  conunent 
letters  will  be  posted  on  the  SEC's 
Internet  web  site  [http://www.sec.gov). 
The  SEC  does  not  edit  personal 


identifying  information,  such  as  names 
or  e-mail  addresses,  from  electronic 
submissions.  Submit  only  the 
information  you  wish  to  make  publicly 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  McGuire,  Chief  Counsel, 
Patricia  Albrecht,  Special  Counsel,  or 
Norman  Reed,  Staff  Attorney,  at  (202) 
942-0073,  Office  of  the  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549-1001. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  Proposed  Amendments  and  New  Rule 

A.  Rule  lOb-10 

B.  Rule  lOb-10  SIPC  Disclosure 
Requirement 

C.  Rule  lld2-l 

III.  General  Request  for  Comments 

IV.  Paperwork  Reduction  Act 

V.  Costs  and  Benefits  of  Proposed 
Amendments 

VI.  Consideration  of  Burden  on  Competition, 
and  Promotion  of  Efficiency,  Competition, 
and  Capital  Formation 

VII.  Regulatory  Flexibility  Act  Certification 
vm.  Statutory  Authority 

Text  of  Proposed  Rule  Amendments  and 
Rule 

I.  Introduction 

The  CFMA  permits  the  trading  of 
security  futures,  i.e.,  futiues  contracts 
on  individual  securities  and  on  narrow- 
based  security  indexes. ^  The  CFMA 
defines  security  futures  both  as 
"securities"  under  the  federal  securities 
laws, 2  and  as  futures  contracts  for 
purposes  of  the  Commodity  Exchange 
Act  ("CEA").3  Accordingly,  the  SEC  and 
the  Conunodity  Futures  Trading 
Commission  ("CFTC")  have  joint 
jurisdiction  over  the  intermediaries  and 
markets  that  trade  security  futures 
products  ("SFPs"). 

Because  they  are  subject  to  regulation 
both  as  securities  and  as  futures 
contracts,  SFPs  must  be  traded  on 
trading  facilities  and  through 
intermediaries  that  are  registered  with 


'  Pub.  L.  106-554.  114  Stat.  2763.  Under 
Exchange  Act  Section  3(a)(55)(A),  the  term 
"security  future"  is  defined  as  a  contract  of  sale  for 
future  delivery  of  a  single  security  or  of  a  narrow- 
based  security  index.  15  U.S.C.  78c(a)(55)(A).  Under 
Exchange  Act  Section  3(a)(56).  the  term  "security 
futures  product"  is  defined  as  a  security  future  or 
an  option  on  security  future.  15  U.S.C.  78C(a)(56). 

2  See,  e.g..  Exchange  Act  Section  3(8)(10)  (15 
U.S.C.  78c(a)(10)). 

'The  term  "security  future"  is  defined  in  CEA 
Section  la(31)  (7  U.S.C.  la(31))  as  a  contract  of  sale 
for  future  delivery  of  a  single  security  or  of  a 
narrow-based  security  index.  Under  CEA  Section 
la(33)  (7  U.S.C.  la(33)),  the  terra  "security  futures 
product"  is  defined  as  a  security  future  or  an  option 
on  a  security  fijture. 


both  the  SEC  and  the  CFTC.  The  CFMA 
amended  the  CEA  and  the  Exchange  Act 
to  provide  notice  registration 
procedures  for  persons  that  may  be 
required  to  register  with  the  SEC  or  the 
CFTC  solely  because  they  are  effecting 
SFP  transactions.  Under  the  notice 
registration  procedures,  a  futiues 
commission  merchant  ("FCM")  may 
register  with  the  SEC  pursuant  to 
Section  15(b)(ll)  of  the  Exchange  Act 
and  the  rules  adopted  by  the  SEC* 
("Notice  BD")  and  a  broker-dealer  may 
register  with  the  CFTC  pursuant  to 
SecUon  4f(a)(2)  of  the  CEA  and  rules 
adopted  by  the  CFTC^  ("Notice  FCM"). 

Notice  BDs  are  exempt  fit>m  certain 
.provisions  of  the  Exchange  Act,^  and 
Notice  FCMs  are  exempt  from  certain 
provisions  of  the  CEA.^  These  statutory 
provisions  were  designed  to  allow 
persons  that  previously  had  engaged 
"solely"  in  either  the  securities  or 
futures  business  to  participate  in  SFP 
business  without  being  subject  to 
conflicting  or  duplicative  regulation. 
The  CFMA  does  not  exempt  firms  that 
are  "fully-registered"  with  both  the 
CFTC  and  the  SEC  ("Full  FCM/Full 
BDs")  from  any  provisions  of  the 
Exchange  Act  or  the  CEA. 

The  CFMA  requires  the  SEC,  in 
consultation  with  the  CFTC,  to  issue 
such  rules,  regulations,  or  orders  as  are 
necessary  to  avoid  duplicative  or 
conflicting  regulations  applicable  to 
Full  FCM/Full  BDs  with  respect  to  the 
treatment  of  customer  funds,  seciuities, 
or  property,  maintenance  of  books  and 
records,  financial  reporting,  or  other 
financial  responsibility  rules,  involving 
SFPs.*  In  absence  of  this  proposed 
rulemaking,  every  firm  effecting         _^ 
transactions  in  SFPs  would  need  to 
comply  with  all  of  the  confirmation 
disclosure  requirements  of  the  Exchange 
Act  and  the  CEA,  which  would  create 
the  kind  of  duplicate  regulation  for  SFPs 
that  the  CFMA's  direction  attempts  to 
avoid. 

n.  Proposed  Amendments  and  New 
Rule 

A.  Rule  lOb-10 

Generally,  Exchange  Act  Rule  lOb-10 
requires  broker-dealers  that  effect 
transactions  for  customers  in  securities, 
dther  than  U.S.  savings  bonds  or 


*  15  U.S.C.  78o(b)(ll)(a)(i)  and  Exchange  Act 
Release  No.  44730  (August  21.  2001).  66  FR  45137 
(August  27,  2001). 

*  7  U.S.C.  6fla)(2)  and  66  FR  43080  (August  17, 
2001). 

•Exchange  Act  Section  15(b)(ll)(B)  (15  U.S.C. 
78o(b)(ll)(B)). 

'CEA  Section  4f(a)^4)(A)  (7  U.S.C.  6f(a)(4)(A)). 

"Exchange  Act  Section  15(c)(3)(B)  (15  U.S.C. 
780(c)(3)(B)).  Cf.  CEA  Section  4d(c)  (7  U.S.C.  6d(c)) 
(providing  the  same  requirement  for  the  CFTC). 
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municipal  securities,^  to  provide  a 
confirmation,  at  or  before  the 
completion  of  each  transaction, 
disclosing  certain  basic  terms  of  the 
transaction.  The  confirmation  requires, 
among  other  things,  the  disclosure  of: 
the  date,  identity,  price,  and  nimiber  of 
shares  bought  or  sold; '"  the  capacity  of 
the  broker-dealer; "  the  net  dollar  price 
and  yield  of  a  debt  security;  ^^  and, 
under  specified  circumstances,  the 
amoimt  of  compensation  paid  to  the 
broker-dealer  and  whether  payment  for 
order  flow  is  received. '^  The  customer 
confirmation  requirement,  portions  of 
which  have  been  in  effect  for  over  50 
years,  provides  basic  investor 
protections  by  conveying  information 
allowing  investors  to  verify  the  terms  of 
their  transactions;  alerting  investors  to 
potential  conflicts  of  interest  with  their 
broker-dealers;  acting  as  a  safeguard 
against  fraud;  and  providing  investors  a 
means  to  evaluate  the  costs  of  their 
transactions  and  the  quality  of  their 
broker-dealer's  execution.'* 

Although  the  CFMA  exempted  Notice 
BDs  from  certain  Exchange  Act 
provisions,  including  Exchange  Act 
Section  11,'^  it  did  not  exempt  them 
ttom  Exchange  Act  Section  10  and  the 
rules  promulgated  thereimder, 
including  Exchange  Act  Rule  lOb-10.'^ 
In  addition,  as  stated  previously,  the 
CFMA  did  not  exempt  Full  FCM/FuU 
BDs  from  any  provisions  of  the 
Exchange  Act  or  the  rules  promulgated 
thereunder.  Accordingly,  under  the 
CFMA,  entities  effecting  SFP 
transactions  in  futures  accounts 
currently  are  required  to  meet  the 
confirmation  disclosure  requirements  of 
bdth  the  CEA  and  the  Exchange  Act  and 
the  rules  thereunder. 

CEA  Rule  1.33(b)»7  provides  the 
disclosure  requirements  FCMs  effecting 
futures  transactions  must  follow. 
However,  although  CEA  Rule  1.33(b) 
requires  an  FCM  to  provide  a  customer 
with  a  "written  confirmation  of  each 


commodity  futures  transaction,"  ^"  it 
does  not  specify  what  information  must 
be  included  in  the  confirmation. '^  The 
rules  of  certain  futures  exchanges,  such 
as  the  Chicago  Mercantile  Exchange 
("CME")  and  the  Chicago  Board  of 
Trade  ("CBOT"),^"  require  an  FCM  to 
disclose  in  writing  no  later  than  the 
following  business  day  after  each 
transaction  specific  information 
regarding  that  transaction  effected  in  a 
futures  account.  Information  that  must 
be  disclosed  includes  the  commodity 
bought  or  sold,  the  quantity,  the  price, 
and  the  delivery  month.^i  The  CBOT 
also  requires  disclosure  of  the  name  of 
the  other  party  to  the  contract  (in  other 
words,  the  FCM  on  the  opposite  side  of 
the  contract)  or  a  notice  disclosing  that 
such  information  is  available  upon 
request.22 

m  a  joint  release  issued  by  the  SEC 
and  the  CFTC  ("the  Commissions") 
proposing  customer  protection, 
reccordkeeping,  reporting,  and 
bankruptcy  rules  for  accounts  holding 
SFPs,23  the  Commissions  requested 
comment  on  the  application  to 
transactions  in  SFPs  of  their 
confirmation  rules  (Rule  lOb-10  imder 
the  Exchange  Act  24  and  Rule  1.33(b) 
under  the  CEA^s).  Of  the  three  comment 
letters  the  Commissions  received,  two 
specifically  addressed  the  Commissions' 
requests  for  comments  on  the  subject  of 
confirmations  for  SFPs.^^ 


»  Municipal  securities  are  covered  by  a  parallel 
rule  MSRB  Rule  G-IS.  which  applies  to  all 
municipal  securities-dealers — both  bank  and  non- 
bank  dealers. 

">17  CFR  240.10b-10(a)(l). 

"  17  CFR  240.10b-10(a)(2)  and  (8). 

>2  17  CFR  240.10b-10(a)(5)  and  (6). 

"See.  e.g..  17  CFR  240.10b-10(a)(2Mi)(B).  (C)  and 
(D):  17  CFR  240.10b-10(a)(8)(i)(A). 

'♦Exchange  Act  Release.  No.  34962  (November 
10.  1994),  59  FR  59612  (November  17,  1994). 

"  Exchange  Act  Section  15(b)(ll)(B)  (15  U.S.C. 
78o(b)(ll)(B)). 

'•17CFR240.10b-10. 

"  17  CFR  1.33(b).  Specifically.  CEA  Rule 
1.33(b)(1)  requires  FCMs  that  effect  futures 
transactions  for  customers  to  provide,  no  later  than 
the  next  business  day  after  the  transaction,  "a 
written  confirmation  of  each  commodity  futures 
transaction  caused  to  be  executed  by  it  *   *   *." 


'•17  CFR  1.33(b)(1). 

"CEA  Rule  1.33b(2)  (17  CFR  1.33(b)(2))  does 
specify  the  detait  required  in  a  confirmation  of  a 
commodity  option  transaction.  In  addition,  CEA 
Rule  1.46(a)  (17  CFR  1.46(a))  requires  an  FCM  to 
furnish  a  futures  or  options  customer  a  purchase- 
and-sale  statement  when  an  offsetting  transaction  is 
executed  showing  the  financial  result  of  the 
transactions  in  involved. 

^°See.  e.g.,  CME  Rule  537;  CBOT  Rules  421.00 
and  421.01. 

"  CME  Rule  537,  CBOT  Rules  421.00. 

"  See.  e.g..  CBOT  Rules  421.00  and  421.01. 

23  Exchange  Act  Release.  No.  44854  (September 
26,  2001).  66  FR  50786  (October  4.  2001). 

"17CFR240.10b-10. 

"17  CFR  1.33(b).  Specifically,  CEA  Rule 
1.33(b)(1)  requires  FCMs  that  effect  futures 
transactions  for  customers  to  provide,  no  later  than 
the  next  business  day  after  the  transaction,  "a 
written  confirmation  of  each  commodity  futures 
transaction  caused  to  be  executed  by  it  *  *   *." 

*«  Letter  dated  December  5,  2001 ,  from  Thomas 
W.  Sexton.  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  [onathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission;  Letter  dated  December  5.  2001,  from 
John  M.  Damgard,  President,  Futures  Industry 
Association,  and  Mark  E.  Lackritz,  President, 
Securities  Industry  Association,  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  &  Exchange 
Commission.  The  other  letter,  dated  December  4, 
2001,  Eram  James  J.  McNulty,  Chicago  Mercantile 
Exchange.  Inc.  and  David  J.  Vitale,  Board  of  Trade 
of  the  City  of  Chicago,  Inc,  to  Jonathan  G.  Katz, 
Secretary.  U.S.  Securities  and  Exchange 
Commission,  did  not  address  the  application  of  the 
confirmation  requirements  of  the  Commission  and 


As  an  initial  matter,  the  Commissions 
asked  whether  the  application  of  the 
confirmation  rules  to  FCMs  and  broker- 
dealers  should  follow  fi-om  the  type  of 
account  in  which  the  SFPs  are  effected. 
One  commenter  supported  having 
confirmation  statements  follow  the  type 
of  the  account  and  recommended  that 
the  SEC  adopt  a  rule  that  would  exempt 
SFPs  carried  in  futures  accounts  from 
Exchange  Act  Rule  lOb-lO.^''  The  other 
commenter  suggested  that  the  SEC 
clarify  that  Exchange  Act  Rule  lOb-10 
would  not  apply  to  a  Notice  BD  or  a  Full 
FCM/FuU  BD  carrying  SFPs  in  a  futures 
account.28 

The  Commissions  also  asked  whether 
the  information  that  FCM  customers 
currently  receive  on  confirmations 
would  fulfill  the  pvuposes  of  Rule  10b- 
10  or  whether  FCMs  should  provide  the 
particular  information  required  by  Rule 
lOb-10  to  customers  in  SFP  transactions 
upon  the  customers'  request,  to  the 
extent  that  information  is  not  already 
provided  on  the  confirmations  that  the 
FCM  prepares.  In  addition,  the 
Commissions  asked  what  it  would  cost 
FCMs  to  provide  the  information 
required  under  Rule  lOb-10  on  SFP 
confirmations. 

One  commenter  noted  that 
confirmations  of  futures  transactions 
generally  provide  much  of  the  same 
information  required  by  Rule  lOb-10. 
Moreover,  this  commenter  stated  that 
futures  customers  understand  that  they 
have  a  right  to  request  information  in 
addition  to  that  specifically  disclosed 
on  the  confirmation.  Some  of  this 
additional  information  includes  the 
time  of  the  transaction  and  the  name  of 
the  person  on  the  opposite  side  of  the 
transaction.28  The  commenter  noted  this 
is  the  same  information  that  Rule  10b- 
10  generally  allows  broker-dealers  to 
choose  whether  to  disclose  in  the 
confirmation  or  to  make  available  upon 
written  request  of  the  customer.^"  This 
commenter  also  maintained  that 
applying  Rule  10b-10(a)(2)— which 


the  CFTC  but  did  support  account  specific 
recordkeeping  requirements. 

2'  Letter  dated  December  5,  2001,  from  Thomas 
W.  Sexton,  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz, 
Secretary.  U.S.  Securities  and  Exchange 
Commission. 

2»  Letter  dated  December  5.  2001,  from  John  M. 
Damgard,  President.  Futures  Industry  Association, 
and  Mark  E.  Lackritz,  President,  Securities  Industry 
Association,  to  Jonathan  G.  Katz,  Secretary,  U,S. 
Securities  and  Exchange  Commission. 

2«  Letter  dated  December  5.  2001,  frtjm  Thomas 
W.  Sexton.  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz. 
Secretary.  U.S.  Securities  and  Exchange 
Commission. 

30 See  Exchange  Act  Rule  10b-10(aJ(lJ  and 
(a)(2)(i)(A)  (17  CFR  240.10b-10(a)(l)  and 
(a)(2)(i)(A)). 
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»quires  a  broker-dealer  to  disclose 
vhether  it  is  acting  as  a  principal  or 
agent  in  a  transaction — to  confirmations 
of  SFP  transactions  would  create 
operational  and  programming  burdens 
for  FCMs  without  providing 
corresponding  benefits. 3' 

The  Commissions  also  requested 
information  on  whether  there  would  be 
any  costs  to  broker-dealers  to  provide 
the  information  required  under  CEA 
Rule  1.33(b)  on  SFP  confirmations  and 
how  long  it  would  take  firms  to 
implement  systems  to  provide  this 
information.  In  addition,  the 
Commissions  asked  whether  any  other 
considerations  relating  to  customers 
should  be  taken  into  account.  The 
Commissions  did  not  receive  any 
comments  on  these  queries. 

After  carefully  considering  all  of  the 
comments  received,  the  SEC  has 
decided  to  avoid  duplicate  regulation  by 
proposing  a  new  paragraph  (e)  to  Rule 
lOb-10.  New  paragraph  (e)  would 
clarify  the  type  and  natiue  of 
information  a  Notice  BD  and  a  Full 
FCM/Full  BD  must  disclose  under  Rule 
lOb-10  in  confirmations  of  SFP 
transactions  effected  in  futures 
accoimts.  In  doing  so,  we  have  taken 
into  account  the  disclosure 
requirements  of  CEA  Rule  1.33(b)  and 
the  disclosure  rules  of  the  CME  and  the 
CBOT.  32 

Amended  Rule  lOb-lO(e)  would 
require  essentially  the  same  type  and 
nature  of  information  required  under 
CEA  Rule  1.33(b)  and  the  above- 
described  futures  exchange  rules,  as 
well  as  additional  information 
concerning  the  capacity  in  which  the 
Notice  BD  or  Full  FCM/Full  BD  is  acting 
when  effecting  an  SFP  transaction  and 
information  regarding  payment  for  order 
flow.  It  also  would  cotiorm  to  the 
timing  requirements  that  are  customary 
for  futures  confirmations. 

Specifically,  Rule  10b-10(e)(l)  would 
provide  that,  as  long  as  certain 
conditions  are  met,  the  requirements  of 
paragraphs  (a)  and  (b)  of  Rule  lOb-10 
will  not  apply  to  a  Notice  BD  or  a  Full 
FCM/Full  BD  that  effects  transactions 
for  customers  in  SFPs  in  a  futures 
account  (as  that  term  is  defined  in 
proposed  Exchange  Act  Rule  15c3- 
3(a)(15)).33  First,  under  subparagraph  (i) 
of  proposed  paragraph  (e)(1),  the  Notice 
BD  or  Full  FCM/Full  BD  must  give  or 


"  Letter  dated  December  5.  2001.  from  Thomas 
W.  Sexton.  Vice  President  and  General  Counsel. 
National  Futures  Association,  to  Jonathan  G.  Katz, 
Secretary.  U.S.  Securities  and  Exchange 
Commission.  ' 

32  See  CME  Rule  537;  CBOT  Rules  421.00  and 
421.01. 

33  Exchange  Act  Release  No.  44854  (September 
as,  2001).  66  FR  50785  (October  4.  2001). 


send  to  the  customer,  no  later  than  the 
next  business  day  after  execution  of  any 
SFP  transaction,  written  notification 
disclosing:  the  date  the  transaction  was 
executed,  the  identity  of  the  single 
security  or  narrow-based  security  index 
underlying  the  contract  for  the  SFP,  the 
number  of  shares  or  imits  (or  principal 
amoimt)  of  such  SFP  purchased  or  sold, 
the  price,  and  the  delivery  month. 
Second,  imder  subparagraph  (ii)  of 
proposed  paragraph  (e)(1),  the  Notice 
BD  or  Full  FCM/Full  BD  must  give  or 
send  to  the  customer  no  later  than  the 
next  business  day  after  execution  of  any 
SFP  transaction,  written  notification 
disclosing  the  source  and  amount  of  any 
remuneration  received  or  to  be  received 
in  connection  with  the  transaction.  This 
includes,  but  is  not  limited  to,  any 
markup,  commissions,  costs,  fees,  and 
other  charges  incurred  in  coimection 
with  the  transaction. 

From  discussions  with  industry 
participants,  our  staff  understands  that 
this  information  is  routinely  disclosed 
in  confirmations  on  futures 
transactions. 34  The  staff  also 
understands  from  these  discussions  that 
customers  in  the  futures  markets  may 
negotiate  to  pay  commissions  or  fees  on 
futures  transactions  based  on  the 
purchase  and  subsequent  liquidating 
sale  or  based  on  the  sale  and  subsequent 
covering  purchase  rather  than  paying 
the  commissions  or  fees  at  both  the 
initiating  and  closing  trade. 35 

Regardless,  confirmation  statements 
are  sent  to  customers  after  both  the 
initiating  and  closing  trades,  and  the 
remuneration  information  in  these 
confirmation  statements  reflects  how 
the  customers  have  chosen  to  pay 
commissions  and  fees.  This  disclosure 
system  is  designed  to  ensure  that  the 
customer  is  consistently  aware  of  the 
nature  and  amoimt  of  the  commissions 
and  fees  he  is  paying  for  the 
transactions  effected  in  his  futures 
account. 36  Accordingly,  we  believe  that 
this  same  disclosure  system  for  fees  and 
commissions  for  SFP  transactions 
effected  by  Notice  BDs  and  Full  FCM/ 
Full  BDs  in  futures  accounts  is 


3'«  See  Memorandum  to  file  number  S7-17-01 
regarding  February  12,  2002  Conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002). 

35  See  Memorandum  to  file  number  S7-17-01 
regarding  February  27,  2002  and  March  5,  2002 
conversations  between  Securities  and  Exchange 
Commission  staff  member  and  representative  of 
Morgan  Stanley  Dean  Witter  (March  12,  2002). 

3«See  Memorandum  to  file  number  S7-17-01 
regarding  February  27.  2002  and  March  5,  2002 
conversations  between  Securities  and  Exchange 
Commission  staff  member  and  representative  of 
Morgan  Stanley  Dean  Witter  (March  12,  2002). 


sufficient  for  purposes  of  Rule  10b- 
10(e)(l)(ii). 

Subparagraph  (iii)  of  Rule  10b- 
10(e)(1)  would  also  require  the  Notice 
BD  or  Full  FCM/Full  BD  to  give  or  send 
to  the  customer  no  later  than  the  next 
business  day  after  execution  of  any  SFP 
transaction,  written  notification 
disclosing  the  fact  that  certain 
information  will  be  available  upon 
written  request  of  the  customer.  This 
includes  information  about  the  time  of 
the  execution  of  the  transaction  and  the 
identity  of  the  other  party  to  the 
contract.  We  believe  that,  while  this 
information  does  not  necessarily  need  to 
appear  on  the  confirmation  statement 
itself,  the  customer  should  have  notice 
that  it  is  available  and  will  be  provided 
upon  written  request. 

Subparagraph  (iii)  also  would  require 
the  Notice  BD  or  Full  FCM/Full  BD  to 
disclose  that  it  will  provide  upon 
written  request  of  the  customer 
information  regarding  whether  the 
broker  or  dealer  is  acting  as  agent  for 
such  customer,  as  agent  for  some  other 
person,  as  agent  for  both  such  customer 
and  some  other  person,  or  as  principal 
for  its  own  account;  and,  if  the  broker 
or  dealer  is  acting  as  principal,  whether 
it  is  engaging  in  a  block  transaction  or 
an  exchange  of  SFPs  for  physical 
securities  ("EFP").  Although  Rule  10b- 
10(a)(2)  requires  this  information  to 
appear  in  a  confirmation  of  a  securities 
transaction,  we  note  that  confirmations 
of  futures  transactions  do  not  generally 
include  this  information.  A  commenter 
has  also  noted  that  customers  would  be 
aware  of  block  trades  and  exchanges  for 
physicals  because  these  transactions 
require  customer  consent  and  that  it 
would  be  unduly  burdensome  to  require 
futures  confirmations  systems  to  capture 
and  transmit  this  information. 3 ^ 

The  nature  of  the  futures  markets 
appears  to  provide  the  reasons  for  this 
disparity.  First,  the  CEA  and  CFTC 
Regulations  require  most  futures 
transactions  to  be  agency  transactions.'* 
An  FCM  conducts  futures  transaction  in 
a  principal  capacity  only  when 
conducting  a  block  trade  or  an  EFP.3« 


3'  Letter  dated  December  5.  2001 ,  from  Thomas 
W.  Sexton.  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission.  See.  e.g..  CRE  Rules  526  and  538. 
BrokerTec  Futures  Exchange  ( "BTEX")  Rules  406 
and  407;  see  a/so  Chicago  Board  of  Trade's  Proposal 
to  Adopt  Block  Trading  Procedures.  65  FR  58051 
(September  27.  2000). 

3<>  See  CEA  Section  4b(a)(iv)  (7  U.S.C.  6b(aHiv)) 
and  CFTC  Regulations  1.38  and  1.55.2(a)-(b)  (17 
CFR  1.38  and  155.2(a)-(b)). 

3«  See  Memorandum  to  file  number  S7-17-01 
regarding  March  11,  2002,  and  March  12.  2002, 
conversations  between  Securities  and  Exchange 
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Block  trades  and  EFPs  are  privately- 
negotiated  transactions  that  may  be 
traded  apart  from  the  public  auction 
market  either  on  or  off  the  exchange 
trading  floor."*"  In  addition,  a  block  trade 
executed  on  an  exchange  generally 
cannot  trigger  the  execution  of 
conditional  orders,  such  as  stop  orders, 
or  otherwise  affect  orders  in  the  regular 
market.*!  An  FCM  that  effects  block 
trades  and  EFPs  must  meet  stringent 
exchange  rules,  including  keeping  and 
maintaining  detailed  records  of  the 
transactions,  timely  reporting  the 
transactions  to  the  relevant  excheinge 
and/or  clearing  organization,  and 
obtaining  customer  consent  for  the 
transactions.*^ 

Nevertheless,  an  SFP  is  not  only  a 
futures  product  but  a  security  product, 
and,  as  reflected  in  Rule  10b-10(a)(2) 
and  Exchange  Act  Section  ll(d){2),*3  we 
consider  that  a  broker-dealer's  capacity 
when  effecting  a  securities  transaction  is 
important  information  that  should  be 
available  to  a  customer.  We  recognize, 
however,  that  requiring  a  confirmation 
of  an  SFP  transaction  effected  in  futiu^s 
accoimts  to  disclose  whether  the  Notice 
BD  or  Full  FCM/Full  BD  effected  the 
transaction  as  an  agent  (and  who  the 
entity  was  an  agent  for)  or  a  principal 
could  create  operational  and 
programming  burdens.  Therefore,  Rule 
10l:H-10(e)(l)(iii)  would  require  only  that 
the  information  be  made  available  upon 
written  request  of  the  customer. 

Because  the  futures  industry  has 
never  previously  been  required  to 
provide  this  type  of  information  on  a 
regular  basis,  it  may  need  additional 
time  to  adjust  its  members'  operational 
systems,  not  only  to  capture  this 
information  when  necessary,  but  also  to 
disclose  on  the  confirmation  itself  that 
the  information  is  available  upon  a 
customer's  written  request.  Therefore,  as 
explained  further  below,  new  Rule  10b- 
10(e)(2)  would  provide  that  the 
provisions  of  Rule  10b-10(e)(l)(iii)  do 
not  become  effective  for  broker-dealers 
effecting  SFP  transactions  in  futures 
accounts  imtil  Jime  1,  2003,  as  long  as 
the  broker-dealers  meet  certain 
conditions.  This  transitional  provision 
should  provide  the  futiues  industry 
with  sufficient  time  to  make  the 
necessary  adjustments  to  their  systems 
to  comply  vdth  Rule  10b-10(e)tl)(iii). 


Commission  staff  member  and  representative  of 
Credit  Suisse  First  Boston  (March  12.  2002). 

*o  See  CME  Rules  526.  538;  CME  Rulebook 
definitions  of  "Exchange-For-Physical"  and  "Block 
Trade;"  see  also  ("BTEX")  Rules  406,  407. 

♦>  See  CME  Rule  526.E. 

«  See  BTEX  Rule  406(d)  and  (f);  BTEX  Rule 
407(h)  and  (i):  CME  Rules  520.  S26.A  and  H.  538.4. 

«3 15  U.S.C  78k(d){2). 


Finally,  subparagraph  (iv)  of  Rule 
10b-10(e){l)  would  require  a  Notice  BD 
or  Full  FCM/Full  BD  to  give  or  send  to 
the  customer  no  later  than  the  next 
business  day  after  execution  of  any  SFP 
transaction,  written  notification 
disclosing  whether  it  receives  payment 
for  order  flow  for  effecting  SFP 
transactions.  It  must  also  disclose  the 
fact  that  the  source  and  nature  of  any 
compensation  received  in  connection 
with  the  particular  transaction  will  be 
furnished  upon  the  customer's  written 
request.  Our  staff  imderstands  from 
discussions  with  industry 
representatives  that  payment  for  order 
flow  is  not  currently  practiced  in  the 
futures  industry.**  There  is  no  reliable 
method  to  predict  whether  the  practice 
of  payment  for  order  flow  will  develop 
in  relation  to  SFP  transactions. 
Nevertheless,  subparagraph  (iv) 
provides  a  foundation  to  address  the 
disclosure  of  payment  for  order  flow  iii 
the  event  it  arises  in  relation  to  SFP 
transactions.  Because  payment  for  order 
flow  is  not  currently  a  practice  in  the 
futiuBS  industry,  it  is  unlikely  that  the 
operational  systems  for  futures  accoimts 
would  cvurently  capture  such 
information  for  disclosure  purposes. 
Therefore,  as  explained  fmlher  below. 
Rule  10b-10(e)(2)  would  provide  the 
futvues  industry  additional  time  to 
modify  their  systems  to  captiufl 
payment  for  order  flow  information. 
Because  the  futures  industry  may 
need  additional  time  to  make  the 
necessary  changes  to  comply  with  all  of 
the  requirements  of  Rule  10b-10(e){l), 
the  Commission  proposes  to  provide  a 
transitional  provision  to  allow  the 
futures  industry  the  extra  time  to  make 
those  changes.  Specifically,  Rule  10b- 
10(e)(2)(i)  would  provide  that 
subparagraph  (iii)  of  Rule  10b-10(e)(l) 
does  not  become  effective  luitil  June  1 , 
2003,  provided  that,  if  the  broker-dealer 
receives  a  written  request  from  a 
customer  for  the  information  Paragraph 
(e)(l)(iii)  requires  the  broker-dealer  to 
disclose  upon  a  customer's  written 
request,  the  broker-dealer  makes  the 
information  available  to  the  customer. 
Rule  10b-10(e)(2)(ii)  would  provide  that 
Paragraph  (e)(l)(iv)  shall  also  become 
effective  June  1,  2003. 

In  proposing  these  amendments  to 
Rule  lOb-10,  we  believe  it  is  important 
to  remind  broker-dealers  that  they 
would  continue  to  be  subject  to  the 
antifr^ud  provisions  of  the  federal 
securities  laws,  including  Exchange  Act 
Rule  lOb-5.  We  note  in  this  regard  that 


*•  See  Memorandum  to  file  number  S7-17-01 
regarding  March  11.  2002,  and  March  12.  2002, 
conversations  between  Securities  and  Exchange 
Commission  staff  member  and  representative  of 
Credit  Suisse  First  Boston  (March  12,  2002). 


the  preliminary  note  to  Rule  lOb-10 
explains  that  the  disclosure 
confirmation  requirements  of  Rule  1  Oh- 
io are  in  addition  to  "a  broker-dealer's 
obligation  luider  the  general  antifraud 
provisions  of  the  federal  securities  laws 
to  disclose  additional  information  to  a 
customer  at  the  time  of  the  customer's 
investment  decision."  In  addition, 
broker-dealers  are  still  subject  to  self- 
regulatory  organization  rules  that,  in 
their  current  form,  require  broker- 
dealers  to  disclose  information  that 
would  not  be  required  by  our  proposed 
amendments  to  Rule  lOb-lO.*^ 

We  invite  comment  on  all  aspects  of 
this  amendment  to  Rule  lOb-10.  We 
especially  invite  comment  on  the 
following  subjects:  (i)  What,  if  any, 
burdens  would  result  from  requiring 
futures  confirmation  systems  to  capture 
and  transmit  information  regarding 
capacity  and  payment  for  order  flow  for 
SFP  transactions  effected  by  Notice  BDs- 
or  Full  FCM/Full  BDs  in  a  hitiues 
accounts:  (ii)  what,  if  any,  competitive 
burdens  would  affect  Notice  BDs 
effecting  SFP  transactions  in  futures 
accounts  that  similarly  situated  FiUl 
FCM/Full  BDs  would  not  be  subject  to;    . 
(iii)  whether  the  amendments  to  Rule 
lOb-10  providing  confirmation 
requirements  for  SFP  transactions 
effected  in  futures  accounts  could  result 
in  competitive  disadvantages  for  broker- 
dealers  effecting  SFP  transactions  in 
seciuities  accounts  that  must  follow  all 
of  the  disclosure  requirements  of  Rule 
lOb-10;  (iv)  if  so,  whether  the 
requirements  of  paragraph  (e)  should  be 
applied  to  all  SFP  transactions 
regardless  of  whether  the  transactions 
are  effected  in  a  securities  account  or  in 
a  futures  accoimt;  (v)  whether  there  are 
rules  of  other  exchanges  that  provide     • 
different  disclosure  requirements  that 
we  should  consider;  (vi)  whether  there 
is  any  additional  information  that 
should  be  disclosed  to  customers;  and 
(vii)  whether  the  transitional  period 
provides  sufficient  time  to  develop  the 
necessary  systems  to  capture  the 
information  required  to  be  disclosed 
under  proposed  Rule  lOb-lO(e). 

B.  Rule  1  Ob-1 0  SIPC  Disclosure 
Requirement 

Exchange  Act  Rule  1  Ob-1 0(a)(9)  *« 
generally  requires  that  a  broker-dealer 
effecting  securities  transactions  for  a 
customer,  or  a  broker-dealer  clearing  or 
carrying  a  customer's  account,  disclose 
in  the  confirmation  if  such  broker-dealer 
is  not  a  member  of  the  Seciuities 
Investor  Protection  Corporation 


*^  See.  e.g..  National  Association  of  Securities 
Dealers  Rule  2230. 
"17  CFR  240.10b-10(a)(9). 


("SIPC").*^  This  requirement  is 
intended  to  make  clear  when  customers 
are  not  protected  by  SIPC. 

Under  the  Securities  Investor 
Protection  Act  of  1970  ("SIPA"),  most 
broker-dealers  registered  imder 
Exchange  Act  Section  15(b)  must  be 
members  of  SIPC.*8  When  a  SIPC 
member  is  liquidated  in  a  SEPC ' 
proceeding,  due  to  bankruptcy  or  other 
financial  difficulties,  SIPC  will  return  to 
customers  their  cash  and  securities  held 
by  the  broker-dealer.  To  the  extent  that 
the  broker-dealer  does  not  have 
sufficient  resources  to  return  the  cash 
and  securities  to  customers,  SIPC  will 
replace  the  missing  assets,  up  to 
$500,000  per  customer  (including 
$100,000  for  cash  claims).*^ 

We  required  that  a  broker-dealer 
disclose  in  its  confirmations  when  it  is 
not  a  SIPC  member  after  we  witnessed 
several  incidents  involving  the  financial 
failure  of  registered  broker-dealers  and 
their  unregistered  affiliates  where 
customers  became  confused  regarding 
the  application  of  SIPC  coverage  to  their 
accounts.50  For  example,  in  one  of  these 
cases,  the  failure  of  a  registered  broker- 
dealer  and  its  government  securities 
affiliate,  which  shared  personnel  and 
office  facilities  and  did  not  distinguish 
between  the  two  entities  in  certain 
written  and  oral  communications,  led  to 
customer  confusion  concerning  SIPC 
coverage.  Because  government  securities 
brokers  and  dealers  registered  under 
Exchange  Act  15C  are  not  members  of 
SIPC,  the  accounts  of  the  customers  of 
the  government  securities  affiliates  were 
not  protected  by  SIPC^i 

The  SIPC  disclosure  requirement  is  in 
addition  to  a  separate  regulatory  scheme 
pursuant  to  Exchange  Act  Section 
15(c)(3)  and  Exchange  Act  Rule  15c3-3 
to  protect  customers.  That  scheme 
protects  the  assets  of  broker-dealer 
customers  by  requiring  a  broker-dealer 
to  follow  certcun  steps  to  assure  that 
customer  assets  are  not  used  to  fund  the 
broker-dealer's  business. ^^ 

The  CEA  has  a  different  customer 
protection  scheme  for  customers  of 
FCMs.  Under  the  CEA,  customer  funds 
must  be  segregated  and  separately 
accounted  for  by  FCMs.^a 


*'  See  Exchange  Act  Release  No.  34962 
(November  10. 1994),  59  FR  59612  (November  17. 
1994). 

"  15  U.S.C.  78ccc(a)(2)  and  7Bddd. 

«»t5  U.S.C.  78fff-3(a)(l). 

s"  Exchange  Act  Release  No.  33743  (March  9, 
1994),  59  FR  12767  (March  17,  1994). 

'•  See  id.;  see  generally,  SEC  v.  Donald  Sheldon 
Group.  Inc.  et  al..  Admin.  Pro.  File  No.  3-6626  (Dec. 
2.  1988.) 

='  Exchange  Act  Section  15(c)(3)  (15  U.S.C. 
780(c)(3))  and  17  CFR  240.15c3-3. 

^'CEA  Section  4fla)(4)(A)  (7  U.S.C.  6fla)(4)(A)). 


The  CFMA  amended  the  Exchange 
Act  and  SIPA  to  provide  that  a  Notice 
BD  is  not  subject  to  Exchange  Act 
Section  15(c)(3),  or  the  rules 
promulgated  thereunder,  and  that  a 
Notice  BD  may  not  become  a  member  of 
SIPC.5*  In  addition,  the  CFMA  amended 
the  CEA  to  provide  that  a  Notice  FCM 
is  not  subject  to  the  segregation 
requirements  of  the  CEA.^'' 

Full  FCM/Full  BDs  do  not  have 
similar  exemptions.  Accordingly,  the 
SEC  and  the  CFTC  have  proposed  rUles 
that  would  permit  Full  FCM/Full  BDs 
either  to  choose,  or  allow  their 
customers  to  choose,  whether  SFP 
positions  will  be  held  in  a  futures 
account  subject  to  CEA  segregation 
requirements  or  a  securities  account 
subject  to  Rule  15c3-3  and  SIPA.se 
These  rules  would  also  require  that, 
before  a  Fidl  FCM/Full  BD  accepts  an 
order  from  a  customer  for  an  SFP 
transaction,  the  Full  FCM/Full  BD  must 
obtain  a  signed  acknowledgement  that 
the  customer  understands  which 
protections  would  apply  to  the 
customer's  particular  account.  The 
acknowledgment  would  have  to  specify 
which  regulatory  regime  applies,  and 
the  customer  would  have  to  sign  the 
acknowledgement  stating  that  he 
imderstands  that  his  particular  account 
will  not  be  protected  under  the 
alternative  regulatory  scheme.  This 
acknowledgement  is  designed  to  help  a 
customer  understand  that  an  SFP  held 
in  a  futures  account  is  not  covered  by 
SIPA  and  an  SFP  held  in  a  securities 
account  is  not  protected  by  segregation. 
Notice  registrants  are  not  required  to 
obtain  this  acknowledgment  from 
customers  because  they  are  subject  only 
to  one  customer  protection  regulatory 
scheme. 

We  are  requesting  comment  on 
whether  certain  Notice  BDs  should  be 
required,  pursuant  to  Exchange  Act  Rule 
10l>-10(a)(9),  to  inform  customers  on  a 
transaction-by-transaction  basis  that 
they  are  not  members  of  SIPC.  Should 
such  a  requirement  be  applicable  to  all 
notice  registrcmts  or  to  a  subset  that 
creates  the  greatest  risk  of  confusion, 
such  as  those  notice  registrants  that  are 
associated  persons  ^^  of  fully-registered 


5<  Exchange  Act  Section  15(b)(11)(B)(iii)  (15 
U.S.C.  78o(b)(11)(B)(iii));  SIPA  SecUon  3(a)(2)(A) 
(15  U.S.C.  78ccc(a)(2)(A)). 

"CEA  Section  4f(a)(4)(A)(ii)  (7  U.S.C. 
6f[a)(4)(A)(ii)). 

^^  Exchange  Act  Release  No.  44854  (September 
26.  2001),  66  FR  50786  (October  4.  2001). 

^'  See  Exchange  Act  Section  3(a)(18)  (15  U.S.C. 
78c(a)(18))  ("The  term  "person  associated  with  a 
broker  or  dealer"  or  "associated  person  of  a  broker 
or  dealer"  means  *  •   *  any  person  directly  or 
indirectly  controlling,  controlled  by,  or  under  , 

common  control  with  such  broker  or  dealer 
*   *   *.");seea/spExchange  Act  Section  3(a)(9)  (15 


SIPC-member  broker-dealers?  In 
addition,  we  request  comment  on 
whether  customers  would  benefit  from 
being  informed  on  a  transaction-by- 
transaction  basis  that  the  protections 
provided  by  Exchange  Act  Rule  l5c3-3 
and  SIPA  do  not  apply  to  SFPs  held  in 
futures  accounts  by  Full  FCM/Full  BDs. 
Further,  we  are  interested  in  receiving 
comment  on  whether  the  absence  of 
such  disclosures  in  transaction 
confirmations  could  lead  to  the  type  of 
customer  confusion  the  SIPC  disclosure 
requirement  in  Exchange  Act  10b- 
10(a)(9)  was  designed  to  address. 

In  addition,  we  note  that  self- 
regulatory  organizations,  such  as  the 
National  Association  of  Dealers,  Inc. 
and  the  National  Futures  Association, 
are  working  to  develop  model 
disclosure  documents  for  SFPs.  If  these 
documents  informed  customers  that  the 
protections  provided  by  Exchange  Act 
Rule  15c3-3  and  SIPA  do  not  apply  to 
SFPs  held  in  futures  accounts,  would 
such  disclosures  provide  them  with 
sufficient  information  so  that  they 
would  not  need  to  be  informed  on  a 
transaction-by-transaction  basis? 

C.  Rule  lld2-l 

Exchange  Act  Rule  10b-10(a)(2)  ^s 
generally  requires  that  a  broker-dealer 
effecting  a  transaction  for  a  customer 
must  provide  written  notification  at  or 
before  the  completion  of  a  transaction 
disclosing  the  capacity  in  which  the 
broker-dealer  acted  when  effecting  a 
securities  transaction.  Similarly, 
Exchange  Act  Section  11(d)(2) «» 
prohibits  a  broker-dealer  from  effecting 
any  transaction  for  a  customer  with 
respect  to  any  security  (other  than  an 
exempted  security)  unless  the  broker- 
dealer  "discloses  to  such  customer  in 
writing  at  or  before  the  completion  of 
the  transaction  whether  he  is  acting  as 
a  dealer  for  his  own  account,  as  a  broker 
for  such  customer,  or  as  a  broker  for 
some  other  person." 

As  explained  above,  amended  Rule 
lOb-10  would  provide  Full  FCM/Full 
BDs  and  Notice  BDs  a  conditional 
exception  from  the  requirement  in 
Exchange  Act  Rule  lOb-10  to  disclose 
the  capacity  in  which  they  are  acting 
when  they  effect  SFP  transactions  for  a 
customer  in  a  futures  account.  Amended 
Rule  lOb-10,  however,  would  not 
provide  an  exception  from  the 
disclosure  requirement  of  Exchange  Act 
Section  11(d)(2).  Under  the  CFMA, 
Notice  BDs  are  exempt  from  the 


U.S.C.  78c(a)(9)]  ("The  term  "person"  means  a 
natural  person,  company,  government,  or  political 
subdivision,  agency,  or  instrumentality  of  a 
government."). 

*»  17  CFR  240.10b-10(a)(2). 

5»15U.S.C.  78k(d)(2). 
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provisions  of  Exchange  Act  Section 
ll.®"  This  exemption,  however,  does 
not  apply  to  Full  FCM/FuU  BDs. 

We  believe  that  requiring  Full  FCM/ 
Full  BDs  to  comply  with  the  disclosine 
requirement  of  Exchange  Act  Section 
11(d)(2)  would  be  inconsistent  with  the 
relief  provided  in  the  proposed 
amendments  to  Rule  lOb-10.  Therefore, 
to  provide  consistent  relief,  we  are 
proposing  an  exemption  from  the 
disclosure  requirement  of  Exchange  Act 
Section  ll(d)(2).6i  This  exemption 
would  be  available  only  to  Full  FCM/ 
Full  BDs  that  effect  SFP  transactions  in 
futures  accoimts  and  would  allow  them 
to  effect  SFP  transactions  in  futures 
accounts  without  being  required  to 
disclose  the  capacity  in  which  they  are 
acting  when  they  effect  these 
transactions. 

We  invite  comments  on  all  aspects  of 
proposed  Rule  lld2-l.  We  especially 
invite  comment  on  whether  this 
exemption  for  Full  FCM/FuU  BDs  will 
have  any  anticompetitive  impact  on 
broker-dealers  that  are  not  eligible  for 
this  exemption. 

m.  General  Request  for  Comments 

We  invite  interested  persons  to 
submit  written  comments  on  all  aspects 
of  the  proposed  amendments  and  new 
rule,  in  addition  to  the  specific  requests 
for  comments  included  in  the  release. 
Further,  we  invite  comment  on  other 
matters  that  might  have  an  effect  on  the 
proposals  contained  in  the  release, 
including  any  competitive  impact. 

Additionally,  we  request  comment  on 
whether  broker-dealers  executing  trades, 
in  futures  accounts  for  certain 
customers  should  be  subject  only  to  the 
confirmation  requirements  prescribed 
by  the  CFTC  and  the  futiores  exchanges. 
Specifically,  should  broker-dealers 
effecting  SFP  transactions  in  customers' 
futiires  accounts  be  exempted  from  the 
disclosure  requirements  of  Rule  lOb-10 
for  their  sophisticated  institutional 
customers  who  are  "qualified 
investors,"  as  that  term  is  defined  in  the 
Exchange  Act  Section  3(a)(54),62  if:  (l) 
The  institutional  customers,  after 
receiving  full  disclosiue,  knowingly 
agree  not  to  receive  information  on  the 
capacity  in  which  a  broker-dealer  is 
acting  when  effecting  SFP  transactions 
in  a  customer's  futures  account  and  any 
information  regarding  payment  for  order 
flow;  and  (2)  the  disclosvue  rules  of  the 
CFTC  and/or  the  futures  exchanges,  at  a 
minimum,  require  disclosure  of  basic 


■"See  Exchange  Act  Section  lS(b)(ll)(B)(ii)  (15 
U.S.C.  78o(b)(nHBMii)). 

">  Exchange  Act  Section  36(a)(1)  (15  U.S.C 
78nim(a)(l)):  see  also  Exchange  Act  Section  23(a)(1) 
(15  U.S.C.  78w{a)(l)). 

"15U.S.C.  78c(a)(54). 


information,  as  specified  in  proposed 
paragraph  (e)(l)(i)  and  (ii),  the  identity 
of  the  other  party  to  the  contract,  and 
the  time  of  the  execution  of  the 
transaction  (or  the  fact  that  information 
regarding  the  identity  of  the  other  party 
to  the  contract  and  the  time  of  the 
execution  of  the  transaction  will  be 
available  upon  request)?  Should  we  use 
the  statutory  definition  of  "qualified 
investors"  for  purposes  of  this 
exemption,  or  should  we  define  the 
category  of  customers  differently? 

More  generally,  in  order  to  help  us 
determine  whether,  and  to  what  extent, 
direct  regulation  in  this  area  is 
necessary,  and  to  minimize  the  burdens 
associated  with  duplicative  regulation 
while  maintaining  investor  protection, 
we  request  detailed  comments  ft-om 
futures  exchanges  that  plan  to  trade 
security  futures  on  their  rules  that  will 
apply  to  the  trading  of  security  futures 
and  whether  there  are  any  differences  or 
similarities  between  those  rules  and  the 
proposed  amendments  to  Rule  lOb-10 
regarding  the  information  required  to  be 
provided  to  customers  effecting  seciuity 
futvues  transactions  in  futmes  accoimts. 

IV.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  to  Exchange  Act  Rule  1  Oh- 
io contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995.^* 
The  Commission  has  submitted  the 
proposed  amendment  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The 
Commission  is  revising  the  collection  of 
information  entitled  "Proposed 
Confirmation  of  Transactions 
Amendment,"  OMB  Control  Niunber 
3235-0444.  An  agency  may  not  conduct 
or  sponsor  ,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currenUy  valid  control  niunber. 

A.  Rule  lOb-10 

1.  Collection  of  Information  Under  the 
Proposed  Confirmation  of  Transactions 
Amendment 

As  discussed  previously  in  this 
release,  the  Proposed  Confirmation  of 
Transactions  Amendment  would  permit 
alternative  infoimation  disclosing 
requirements  in  confirmations  provided 
to  customers  for  transactions  in  SFPs  in 
a  futures  account.  This  alternative 
information  includes,  the  date  the 
transaction  was  executed;  the  identity 
and  number  of  shares  or  units  bought  or 
sold;  the  price  and  delivery  month;  the 


soince  and  amount  of  broker 
remuneration;  whether  the  broker 
received  payment  for  order  flow;  and, 
the  fact  that  other  specified  information 
about  the  execution  of  the  transaction 
will  be  available  upon  written  request. 
This  information  would  be  provided  to 
a  customer  in  the  form  of  a 
confirmation. 

2.  Proposed  Use  of  Information 

The  purpose  of  the  proposed 
amendinents  to  Rule  10b- 10  is  to 
provide  to  investors  the  information 
necessary  to  evaluate  their  securities 
transactions  and  the  broker-dealers 
effecting  those  transactions.  In  the 
absence  of  the  Rule's  requirements, 
investors  may  not  be  fully  informed  of 
important  information  relating  to  their 
securities  transactions.  In  addition,  the 
confirmations  may  be  used  by  the 
Commission,  self-regulatory 
organizations,  and  other  securities 
regulatory  authorities  in  the  course  of 
examinations,  investigations,  and 
enforcement  proceedings.  No 
governmental  agency  regularly  would 
receive  any  of  the  iniormation  described 
above. 

3.  Respondents 

The  proposed  amendments  to  Rule  ^ 
lOb-10  potentially  apply  to  all  of  the 
approximately  8,000  fully  registered 
broker-dealers  and  the  projected  1,399 
notice  registered  broker-dealers 
registered  with  the  Securities  and 
Exchange  Commission  provided  they 
effect  transactions  for  customers.  It  is 
important  to  note,  however,  that  the 
provisions  of  the  Proposed  Confirmation 
of  Transactions  Amendments  would 
apply  only  to  the  approximately  5,600 
fully  registered  broker-dealers  that 
conduct  business  with  the  general 
public  and  the  approximately  1,399  of 
the  projected  notice  registered  broker- 
dealers  that  conduct  business  with  the 
general  public. 

4.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

We  estimate  that  there  will  be  100 
million  confirmations  during  the  first 
year  of  trading  of  security  futures 
products.  In  our  April  29,  2002  order 
adjusting  the  fee  rates  under  Section  31 
of  the  Exchange  Act,  we  estimated  that 
we  would  collect  $450,000  in 
assessments  on  round  tiun  transactions 
in  security  futures  in  fiscal  2003.8*  This 
estimate  was  based  on  the  Congressional 


Budget  Office's  August  28,  2001 
estimate  of  collections  for  that  fiscal 
year,  adjusted  to  reflect  the  reduction  in 
the  assessment  rate  included  in  the 
Investor  and  Capital  Markets  Fee  Relief 
Act.85  Dividing  the  estimated  $450,000 
in  collections  on  round  turn 
transactions  in  security  futures  by  the 
assessment  rate  of  $0,009  per  round  turn 
transaction  yields  50  million  round  turn 
transactions.  Because  each  of  the 
estimated  50  million  round  turn 
transaction  will  involve  at  least  two 
confirmations,  we  estimate  that  there 
will  be  approximately  100  million 
confirmations. 

Because  the  process  of  generating  a 
confirmation  is  automated,  the 
Commission  staff  estimates  from 
information  provided  by  industry 
participants  that  it  takes  about  one 
minute  to  generate  and  send  a 
confirmation.  The  Commission  staff  also 
estimates  from  information  provided  by 
industry  participants  that  broker-dealers 
effecting  SFP  transactions  will  spend 
1.7  million  hours  complying  with  the 
proposed  amendments  to  Rule  lOb-10 
(100  million  confirmations  at  one 
minute  per  confirmation  =  100  million 
minutes;  100  million  minutes/60 
minutes  per  hour  =  1.7  million  hours). 

Broker-dealers  routinely  use 
confirmations  for  billing  purposes.  In 
addition,  broker-dealers  would  send 
customers  some  type  of  statement 
regardless  of  the  requirements  of  the 
proposed  amendments  to  Rule  lOb-10. 
The  amount  of  confirmations  sent  and 
the  cost  of  the  confirmations  vary  from 
firm  to  firm.  Smdler  firms  send  fewer 
confirmations  than  larger  firms  because 
they  effect  fewer  transactions. 

As  stated  earlier,  the  Commission  staff 
estimates  that  broker-dealers  effecting 
SFP  transactions  will  send 
approximately  100  million 
confirmations  annually.  According  to 
the  information  provided  by  industry 
participants,  the  average  cost  per 
confirmation  is  estimated  to  be  89  cents, 
including  postage.  The  annual  cost  to 
the  industry  for  fiscal  year  2003  is 
therefore  estimated  to  be  $89  million. 


'  44  U.S.C.  3501  et  seq. 


^  See  Order  Making  2003  Annual  Adjustments  to 
the  Fee  Rates  Applicable  Under  Section  6(b)  of  the 
Securities  Act  of  1933  and  Sections  13(e),  14(g), 
31(b)  and  31(c)  of  the  Securities  Exchange  Act  of 
1934,  Release  Nos.  33-8095  and  34-45842  (April 
29.  2002). 


»5  See  Pub.  L.  107-123,  115  Stat.  2390(2002).  In 
August  2001,  the  Congressional  Budget  OfRce 
estimated  that  the  Commission  would  collect 
$1,000,000  in  assessments  on  round  turn 
transactions  in  security  futures  in  fiscal  2003.  This 
estimate  was  based  on  an  assessment  rate  of  $0.02 
per  round  turn  transaction.  The  Investor  and 
Capital  Markets  Fee  Relief  Act  reduced  the 
assessment  rate  to  $0,009  per  round  turn 
transaction.  In  our  fee  adjustment  order,  we 
adjusted  the  Congressional  Budget  OfRce's  estimate 
to  reflect  the  assessment  rate  reduction.  $1,000,000 
X  0.009/0.02  =  $450,000. 


5.  Collection  of  Information  is 
Mandatory 

This  collection  of  information  is 
mandatory. 

6.  Confidentiality 

The  collection  of  information 
pursuant  to  the  proposed  amendments 
to  Rule  lOb-10  would  be  provided  by 
broker-dealers  to  customers,  and  also 
would  be  maintained  by  broker-dealers. 

7.  Record  Retention  Period 
Exchange  Act  Rule  17a-4(b)(l)66 

requires  broker-dealers  to  preserve 
confirmations  for  three  years,  the  first 
two  years  in  an  accessible  place. 

8.  Request  for  Comment 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
the  Commission  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  would  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those 
required  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington.  DC  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington.  DC  20549-^)609,  and  refer 
to  File  No.  S7-19-02.  OMB  is  required 
to  make  a  decision  concerning  the 
collections  of  information  between  30 
and  60  days  after  publication  of  this 
release  in  the  Federal  Register. 
therefore,  comments  to  OMB  are  best 
assured  of  having  full  effect  if  OMB 
receives  them  within  30  days  of  this 
publication.  The  Commission  has 
submitted  the  proposed  collections  of 
information  to  OMB  for  approval. 
Requests  for  the  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-19- 


02.  and  be  submitted  to  the  Securities 
and  Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 

B.  Rule  lld2-l 

For  the  reasons  discussed  above,  new 
Exchange  Act  Rule  lld2-l  provides  an 
exemption  from  the  capacity  disclosure 
requirement  in  Exchange  Act  Section 
11(d)(2)  for  Full  FCM/FuU  BDs  that  are 
effecting  transactions  for  customers  in 
SFPs  in  futures  accounts.  This 
exemption  from  a  statutory  requirement 
does  not  impose  recordkeeping  or 
information  collection  requirements,  or 
other  collections  of  information  that 
require  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Accordingly,  the 
Paperwork  Reduction  Act  does  not 
apply. 

V.  Costs  and  Benefits  of  Proposed 
Amendments 

A.  Introduction 

Passage  of  the  CFMA  in  December  of 
2000  permitted  the  trading  of  SFPs  and 
established  a  framework  for  joint 
regulation  of  SFPs  by  the  CFTC  and  the 
SEC.  This  framework  was  necessary 
because  the  CFMA  defined  an  SFP  to  be, 
at  the  same  time,  both  a  security  and  a 
contract  for  future  delivery  and 
therefore  subject  to  both  the  CEA  and 
the  Exchange  Act  and  the  rules 
thereimder.  Recognizing  that  some 
entities  may  be  subject  to  duplicative  or 
conflicting  regulations,  the  CFMA 
amended  the  CEA  and  the  Exchange  Act 
to:  (1)  Exempt  notice-registrants  from 
certain  (but  not  all)  sections  of  the  CEA, 
Exchange  Act.  and  the  rules  thereunder, 
and  (2)  direct  the  CFTC  and  the  SEC  to 
issue  rules,  regulations,  or  orders,  as 
necessary,  to  avoid  certain  duplicative 
or  conflicting  regulations  relating  to  Full 
FCM/Full  BDs.»^  Consistent  with  these 
provisions,  the  SEC  is  proposing  to 
amend  Exchange  Act  Rule  lOb-10  by 
adding  new  paragraph  (e)  to  Rule  1  Oh- 
io, and  proposing  Exchange  Act  Rule 
lld2-l. 

B.  Rule  lOb-10 

The  proposed  amendments  to  Rule 
lOb-10  strive  to  avoid  duplicate 
regulation  by  requiring  disclosure  of 
essentially  the  same  type  and  nature  of 
information  currently  required  to  be 
disclosed  in  confirmations  of  futures 
transactions  at  essentially  the  same 
time.  Specifically,  proposed  Rule  10b- 
10(e)  provides  that  a  Full  FCM/Full  BD 


«'17  CFR  240.17a-4(b)(l). 


6- CEA  section  4d(c)  (7  U.S.C.  6d(c))  and 
Exchange  Act  section  15(c)(3)(B)  (15  U.S.C. 
78o(c)(3)(B))  respectively. 
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and  a  Notice  BD  that  effects  transactions 
for  customers  in  security  futures 
products  in  a  futures  account  (as  that 
term  is  defined  in  Exchange  Act  Rule 
15c3-3(a)(15))  does  not  have  to  comply 
with  the  disclosure  requirements  of 
paragraphs  (a)  and  (b)  of  Rule  lOb-10  if 
the  Full  FCM/FuU  BD  or  Notice  BD 
discloses  on  the  SFP  transaction 
confirmations  the  date  the  transaction 
was  executed;  the  identity  and  number 
of  shares  or  units  bought  or  sold;  the 
price  and  delivery  month;  the  source 
and  amoimt  of  broker  remuneration;  and 
the  fact  that  the  time  of  the  execution  of 
the  transaction,  the  identity  of  the  other 
party  to  the  contract,  and  the  capacity 
in  which  the  broker-dealer  was  acting  in 
effecting  the  transaction  will  be 
available  upon  written  request.  The 
information  to  be  made  available  upon 
written  request  is  the  same  type  of 
information  that  futures  confirmations 
currently  disclose  is  available  to  the 
customer  upon  written  request. 
Proposed  Rule  lOb-lO(e)  also  provides 
that  Full  FCM/FuU  BDs  and  Notice  BDs 
must  disclose  whether  they  receive 
payment  for  order  flow,  and  if  so,  must 
provide  the  source  and  natiu^  of  such 
remuneration  upon  request.  In  addition, 
proposed  Rule  10b-10(e)(2)  provides  a 
phase-in  period.  Under  that  provision, 
broker-dealers  are  not  required  until 
June  1,  2003,  to  disclose  in  SFP 
confirmations  information  on  payment 
for  order  flow  and  the  fact  that  certain 
information  will  be  provided  upon 
request. 

In  considering  the  potential  costs  and 
benefits  of  the  proposed  amendments  to 
Rule  lOb-10,  we  have  considered  the 
transaction  confirmation  practices  of 
both  the  futures  industry  and  the 
securities  industry  and  our  duty  to 
protect  consumers  by  requiring 
adequate  disclosure  on  securities 
transactions.  In  addition,  we  have 
considered  how  Full  FCM/Full  BDs  and 
Notice  BDs  effecting  SFP  transactions  in 
futiires  accounts  will  have  to  restructure 
their  confirmation  technology.  Finally, 
we  have  identified  specific  costs  and 
benefits,  and  requested  comment  on 
additional  costs  or  benefits  that  may 
stem  from  proposed  Rule  lOb-lO(e). 

1.  Benefits 

a.  Elimination  of  Conflicting  and 
Duplicative  Regulation 

As  stated  previously,  iinder  the 
CFMA,  Notice  BDs  and  Full  FCM/Fuil 
BDs  effecting  SFP  transactions  in 
futures  accounts  currently  are  required 
to  meet  the  disclosure  requirements  of 
both  the  CEA  and  the  Exchange  Act  and 
the  rules  thereunder.  The  proposed 
amendments  to  Rule  lOb-10  are 


designed  to  benefit  Notice  BDs  and  Full 
FCM/Full  BDs  by  avoiding  conflicting 
and  duplicative  regulation  of  the 
disclosiu'e  requirements  of  SFP 
transactions  effected  in  futvues 
accounts.  The  proposed  amendments 
accomplish  this  benefit  by  clarifying  the 
type  and  natiu^  of  information  these 
entities  must  disclose  under  Rule  10b- 
10  in  confirmations  of  SFP  transactions 
effected  in  futures  accounts.  Without 
the  proposed  amendments  to  Rule  10b- 
10,  all  Notice  BDs  and  Full  FCM/Full 
BDs  would  need  to  change  their 
confirmation  systems  to  comply  with  all 
of  the  disclosure  requirements  of  Rule 
lOb-10. 

The  amendments  would  require 
delivery  of  a  confirmation  at  the  same 
point  in  time  and  containing  essentially 
the  same  type  and  nature  of  information 
these  registrants  currently  provide  in 
confirmations  of  transactions  in  futixres 
accounts.  In  addition,  the  amendments 
would  provide  a  phase-in  period  that 
gives  the  affected  entities  until  June  1, 
2003,  to  disclose  in  SFP  confirmations 
information  on  payment  for  order  flow 
and  the  fact  that  certain  information 
will  be  provided  upon  request.  Because 
such  information  is  not  generally  * 
provided  in  confirmations  of  futures 
transactions,  the  transitional  period  will 
allow  these  broker-dealers  time  to  make 
the  necessary  adjustments  to  their 
confirmation  technology,  not  only  to 
amend  their  confirmations  to  make  the 
required  additional  disclosures,  but  also 
to  ensure  that  their  systems  are 
capturing  all  of  the  information  that 
customers  are  entitled  to  receive  if  they 
make  a  written  request. 

b.  Customer  Understanding 

The  confirmations  for  SFP 
transactions  effected  in  futures  accounts 
pursuant  to  the  proposed  amendments 
of  Rule  lOb-10  should  benefit 
customers  who  choose  to  effect  SFP 
transactions  in  a  futiires  account  but 
have  not  previously  traded  in  a  futures 
account  by  providing  them  with 
information  similar  to  the  type  of 
information  they  would  receive  if  they 
receive  confirmations  of  trades  effected 
in  a  securities  account.  In  addition,  the 
confirmations  of  the  SFP  transactions 
effected  in  the  futures  accoimts  will 
disclose  specific  additional  information 
that  the  customer  may  receive  if  he 
makes  a  written  request.  The 
amendments  should  also  benefit 
customers  that  already  have  experience 
in  the  futures  markets  and  decide  to 
effect  SFPs  in  a  futures  account  by 
providing  them  with  a  confirmation  that 
is  similar  in  type  and  information  to  the 
kind  of  confirmations  they  are  used  to 
receiving  on  transactions  effected  in 


futures  accounts.  In  addition,  customers 
should  also  benefit  from  the  proposed 
Rule  lOb-10  requirement  that,  if  entities 
begin  to  receive  payment  for  order  flow 
for  SFP  transactions  executed  in  futures 
accounts,  they  must  disclose  that  fact 
and  disclose  upon  written  request  the 
source  and  nature  of  the  remiuieration. 

2.  Costs 

Pursuant  to  paragraph  {e)(l){i)  of 
proposed  Rule  lOb-10,  a  Full  FCM/Full 
BD  and  a  Notice  BD  that  effect 
transactions  in  SFPs  in  a  customer's 
futures  account  will  not  be  required  to 
meet  the  disclosure  requirements  of 
Exchange  Act  Rule  lOb-lO(a)  and  (b), 
which  broker-dealers  effecting  securities 
transactions  must  generally  meet. 
Rather,  the  Full  FCM/Full  BD  and 
Notice  BD  would  be  required  to  disclose 
certain  information  in  the  confirmation 
and  also  disclose  in  the  confirmation 
the  fact  that  certain  additional 
information  is  available  upon  a 
customer's  written  request. 

Subparagraphs  (i)  and  (ii)  of  proposed 
Rule  10b-10(e)(l)  require  Full  FCM/Full 
BDs  and  Notice  BDs  to  give  or  send  to 
the  customer  no  later  than  the  next 
business  day  after  execution  of  any  SFP 
transaction,  written  notification 
disclosing  the  date  the  transaction  was 
executed,  the  identity  of  the  single 
security  or  narrow-based  security  index 
underlying  the  contract  for  the  security 
futiires  product,  the  number  of  shares  or 
imits  (or  principal  amount)  of  such 
security  futures  product  purchased  or 
sold,  the  price,  the  delivery  month,  the 
source  and  amount  of  any  remuneration 
received  or  to  be  received  by  the  broker 
in  connection  with  the  transaction, 
including,  but  limited  to,  commissions, 
costs,  fees,  and  other  charges  incurred 
in  connection  with  the  transaction.  We 
understand  that  futures  confirmations 
already  provide  this  information.^* 
Therefore,  the  SEC  does  not  believe  that 
requiring  this  information  on 
confirmations  of  SFP  transactions 
effected  in  futures  accounts  generates 
any  additional  costs  to  the  futures 
industry. 

Subparagraph  (iii)  of  Rule  10b- 
10(e)(1)  would  require  the  Notice  BD  or 
Full  FCM/Full  BD  to  give  or  send  to  the 
customer  no  later  than  the  next  business 
day  after  execution  of  any  futures 
seciu-ities  product  transaction,  written 
notification  disclosing  the  fact  that 
certain  information  will  be  available 
upon  written  request  of  the  customer. 


«>  See  CME  Rule  537;  CBOT  Rules  421.00  and 
421.01:  see  also  Memorandum  to  file  number  S7- 
17-01  regarding  February  12,  2002  conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002). 
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This  includes  information  about  the 
time  of  the  execution  of  the  transaction, 
and  the  identity  of  the  other  party  to  the 
contract.  We  understand  from 
discussions  with  industry 
representatives  that  futures 
confirmations  generally  disclose  that 
this  information  is  available  upon  the 
customer's  request. ^^  Therefore,  the  SEC 
does  not  anticipate  that  this  requirement 
will  impose  additional  costs  on  the 
futures  industry. 

Subparagrapn  (iii)  of  Rule  10b- 
10(e)(1)  would  also  require  the  Notice 
BD  or  Full  FCM/Full  BD  to  give  or  send 
to  the  customer  no  later  than  the  next 
business  day  after  execution  of  any 
futures  securities  product  transaction, 
written  notification  disclosing  that 
information  regarding  whether  the 
broker  or  dealer  is  acting  as  agent  for 
such  customer,  as  agent  for  some  other 
person,  as  agent  for  both  such  customer 
and  some  other  person,  or  as  principal 
for  its  own  account;  and  if  the  broker  or 
dealer  is  acting  as  principal,  whether  it 
is  engaging  in  a  block  transaction  or  an 
exchange  of  securities  futures  products 
for  physical  securities,  will  be  available 
upon  written  request  of  the  customer. 
From  discussions  with  industry 
representatives,  the  SEC  staff 
understands  that  Full  FCM/Full  BDs 
and  Notice  BDs  would  not  incur 
substantial  expense  by  adding  a 
disclosure  that  information  regarding 
the  capacity  in  which  the  Full  FCM/Full 
BD  or  Notice  BD  acted  in  effecting  the 
transaction  is  available  upon  a 
customer's  request.^"  The  SEC  staff, 
however,  understands  from  these 
discussions  that  there  would  be  some 
expense  involved  in  requiring  the 
collection  of  information  relating  to  the 
capacity  in  which  the  orders  are 
executed  in  the  trading  systems, 
although  industry  representatives  were 
unable  to  quantify  the  potential 
expenses.^'  Because  the  futures 
industry  has  never  previously  been 
required  to  provide  this  type  of 
information  on  a  regular  basis,  it  may 
need  additional  time,  to  adjust  its 
members'  operational  systems,  not  only 
to  capture  this  information  when 
necessary,  but  also  to  disclose  on  the 
confirmation  itself  that  the  information 
is  available  upon  a  customer's  written, 
request.  Thus,  the  proposed  rule 


"*  See  Memorandum  to  file  number  S7-17-01 
regarding  February  12,  2002  conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002). 

™  See  Memorandum  to  file  number  S7-17-01 
regarding  February  27,  2002  and  March  5.  2002 
conversations  between  Securities  and  Exchange 
Commission  staff  member  and  representative  of 
Morgan  Stanley  Dean  Witter  (March  12,  2002). 

"  See  id. 


contains  a  transitional  provision.  Under 
proposed  Exchange  Act  Rule  10b- 
10(e)(2),  broker-dealers  have  until  June 
1,  2003  to  disclose  that  certain 
information  will  be  provided  upon 
written  request,  as  long  as  that 
information  can  be  made  available  if  a 
customer  submits  a  written  request. 
This  transitional  provision  should 
provide  the  futures  industry  with 
sufficient  time  to  make  the  necessary 
adjustments  to  their  systems  to  comply 
with  this  provision  of  proposed 
Exchange  Act  Rule  10b-10(e)(l)(iv). 

Subparagraph  (iv)  of  proposed  Rule 
10l>-10(e)(l)  also  requires  Uiat  the 
Notice  BD  or  Full  FCM/Full  BD  give  or 
send  to  the  customer  no  later  than  the 
next  business  day  after  execution  of  any 
futures  securities  product  transaction, 
written  notification  disclosing  whether 
the  entity  receives  payment  for  order 
flow  for  such  transactions  and,  if  it 
does,  it  must  disclose  the  fact  that  the 
source  and  nature  of  the  compensation 
will  be  furnished  upon  written  request 
of  the  customer.  The  SEC  staff 
understands  from  discussions  with 
futures  industry  participants  that 
payment  for  order  flow  is  not  currently 
a  practice  in  the  futures  industry.  ^^ 
Accordingly,  if  the  practice  does  not 
arise  in  connection  with  SFP 
transactions  effected  in  futiues 
accounts,  there  would  be  no  costs 
associated  with  the  proposed  disclosure 
requirement  of  subparagraph  (iii) 
because  there  would  be  nothing  to 
report. 

If.  however,  Full  FCM/Full  BDS  or 
Notice  BDs  begin  to  receive  payment  for 
order  flow  for  SFP  transactions  effected 
in  futiues  accounts  then  those  entities 
would  need  to  adjust  their  operating 
systems  to  captiu«  this  information. 
Based  on  discussions  with  industry 
representatives,  the  SEC  imderstands 
that  systems  development  costs  should 
be  relatively  low  given  the  fact  that  the 
rule  allows  for  the  use  of  a  generic 
disclaimer,  as  opposed  to  information 
that  would  require  a  trade-by-trade 
coding  change.  The  SEC  also 
understands  from  these  discussions  that 
more  extensive  costs  would  be 
associated  with  providing  specific 
disclosures  upon  request  about  the 
nature  and  source  of  any  payment  for 
order  flow  received  in  connection  with 
a  transaction.  Industry  representatives, 


however,  could  not  quantify  the 
potential  costs,  in  part,  perhaps,  because 
the  representatives  were  uncertain 
whether  payment  for  order  flow  will 
become  a  practice  in  connection  with 
SFP  transactions.'^ 

In  considering  the  costs  Notice  BDs 
and  Full  FCM/Full  BDs  would  have  to 
make  to  their  confirmation  systems  in 
order  to  comply  with  the  proposed 
amendments,  we  understand  from 
discussions  with  industry 
representatives  that  these  costs  are  less 
than  the  costs  these  entities  would  inciu* 
if  they  would  have  to  adjust  their 
confirmation  systems  to  meet  all  of  the 
Rule  lOb-10  disclosure  requirements.'* 
Accordingly,  the  amendments  to  Rule 
lOb-10  actually  reduce  the  costs  to  the 
affected  entities. 

We  do  not  anticipate  that  the 
proposed  amendments  to  Rule  lOb-10 
will  provide  any  benefits  or  costs  to 
broker-dealers  effecting  SFP 
transactions  in  securities  accounts 
because  they  do  not  apply  to  SFP 
transactions  effected  in  securities 
accounts.  Accordingly,  we  believe  that 
broker-dealers  effecting  SFP 
transactions  in  securities  accounts  ' 
would  use  existing  systems  that 
currently  conform  to  all  of  the 
disclosure  requirements  of  Rule  lOb-10 
for  seciuities  transactions.  However,  we 
have  solicited  comment  on  that  issue 
and  may  apply  the  proposed 
amendments  to  Rule  lOb-10  to  such    * 
broker-dealers  if  it  would  result  in  a 
significant  cost  savings. 

As  we  noted  above,  the  proposed 
amendments  to  Rule  lOb-10  would 
apply  only  to  the  approximately  5,600 
fully  registered  broker-dealers  that 
conduct  business  with  the  general 
public  and  the  approximately  1,399  of 
the  projected  notice  registered  broker- 
dealers  that  conduct  business  with  the 
general  public.  Also,  as  noted  above,  we 
estimate  that  there  will  be  100  million 
confirmations  during  the  first  year  of 
trading  of  security  futures  products. 
According  to  the  information  provided 
by  industry  participants,  the  average 
cost  per  confirmation  is  estimated  to  be 
89  cents,  including  postage.  Therefore, 


"See  Memorandum  to  file  number  S7-17-01 
regarding  February  12,  2002  conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002):  Memorandum  to  file  number  S7- 
17-01  regarding  March  11.  2002,  and  March  12. 
2002,  conversations  between  Securities  and 
Exchange  Commission  staff  member  and 
representative  of  Credit  Suisse  First  Boston  (March 
12,  2002). 


■^  See  Memorandum  to  file  number  S7-17-01 
regarding  March  11,  2002,  and  March  12,  2002, 
conversations  between  Securities  and  Exchange     * 
Commission  staff  member  and  representative  of 
Credit  Suisse  First  Boston  (March  12,  2002). 

'<  See  Memorandum  to  file  number  S7-17-01 
regarding  February  12,  2002  conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002):  Memorandum  to  file  number  S7- 
17-01  regarding  March  11,  2002,  and  March  12, 
2002,  conversations  between  Securities  and 
Exchange  Commission  staff  member  and 
representative  of  Credit  Suisse  First  Boston  (March 
12.  2002). 
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we  estimate  that  the  annual  paperwork 
cost  to  the  industry  for  fiscal  year  2003 
will  be  $89  million. 

We  request  comments  on  the  costs 
and  benefits  of  the  proposed 
amendments  to  Rule  lOb-10. 
Commenters  are  strongly  encouraged  to 
identify  and  supply  any  relevant  data, 
analysis,  and  estimates  concerning  the 
costs  and/or  benefits  of  the  proposed 
amendments.  Commenters  should 
address  in  particular  whether  the 
proposed  amendments  to  Rule  lOb-10 
will  generate  the  anticipated  benefits  or 
impose  the  anticipated  costs.  As  always, 
commenters  are  specifically  invited  to 
share  additional  quantifiable  costs  and 
benefits  that  they  believe  may  be 
imposed  or  generated  by  the  proposed 
amendments  to  Rule  lOb-10. 

C.Rulelld2-l 

Proposed  Exchange  Act  Rule  lld2-l 
would  provide  to  Full  FCM/Full  BDs 
that  are  effecting  SFP  transactions  for 
customers  futxires  accounts  an 
exemption  from  the  requirement  in 
Exchange  Act  Section  11(d)(2)  that  a 
broker-dealer  effecting  a  transaction  for 
a  customer  disclose  in  writing,  at  or 
before  the  completion  of  the  transaction, 
the  capacity  in  which  the  broker-dealer 
acted  when  effecting  the  transaction.  As 
we  have  previously  explained,  we 
beheve  that  requiring  Full  FCM/Full 
BDs  to  comply  with  the  capacity 
disclosure  requirement  of  Exchange  Act 
11(d)(2)  would  be  inconsistent  with  the 
exemptive  relief  provided  in  proposed 
amendments  to  Rule  lOb-lO  that  does 
not  require  automatic  disclosure  of 
capacity.  Therefore,  to  provide 
consistent  relief,  we  are  proposing  new 
Rule  lld2-l. 

We  do  not  anticipate  that  this 
exemption  will  generate  large  benefits 
or  impose  great  costs.  However,  we  have 
identified  some  potential  benefits  and 
costs  that  could  result  from  Rule 
lld2-l. 

1.  Benefits 

This  proposed  exemption  benefits 
Full  FCM/Full  BDs  by  avoiding  any 
potential  conflicting  regulation 
regarding  the  disclosure  of  capacity 
when  Full  FCM/Full  BDs  effect  SFP 
transactions  for  customers  in  futures 
accoimts.  This  proposed  exemption  also 
is  designed  so  that  Notice  BDs  and  Full 
FCM/Full  BDs  effecting  SFP 
transactions  in  futures  accounts  will  not 
have  different  disclosure  requirements. 
Finally,  if  the  Commission  did  not 
propose  an  exemption  from  Exchange 
Act  Section  11(d)(2),  certain  of  the 
anticipated  benefits  of  the  proposed 
amendments  to  Rule  lOb-10  would  be 
imdermined. 


2.  Costs 

Proposed  Rule  lld2-l  would  exempt 
Full  FCM/FuU  BDS  that  effect  SFP 
transactions  in  futures  accounts  fi-om  a 
statutory  requirement  to  provide 
specific  information  to  customers 
regarding  the  capacity  those  entities 
acted  in  when  effecting  such 
transactions.  The  exemption,  therefore, 
prevents  customers  fit)m  learning  this 
information  from  the  confirmations  they 
receive  about  these  transactions.  This 
cost,  however,  is  ameliorated  to  a  large 
extent  by  the  fact  that,  pursuant  to 
proposed  amendments  to  Rule  lOb-10, 
the  confirmations  of  these  transactions 
would  inform  the  customers  that 
information  on  capacity  is  available 
upon  the  customers'  written  request. 

We  request  comments  on  the  costs 
and  benefits  of  proposed  Rule  lld2-l 
and  ask  commenters  to  provide 
supporting  empirical  data  for  any 
positions  advanced.  Commenters  should 
address  in  particular  whether  proposed 
Rule  lld2-l  will  generate  the 
anticipated  benefits  or  impose  the 
anticipated  costs.  As  always, 
commenters  are  specifically  invited  to 
share  additionally  quantifiable  costs  and 
benefits  that  they  believe  may  be 
imposed  or  generated  by  proposed  Rule 
lld2-l. 

VI.  Consideration  of  Burden  on 
Competition,  and  Promotion  of 
ECBciency,  Competition,  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act'^ 
requires  the  Commission,  whenever  it  is 
engaged  in  rulemaking  and  is  required 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.  The 
proposed  amendments  to  Rule  lOb-10 
and  proposed  RiUe  lld2-l  are  intended 
to  clarify  the  disclosiues  broker-dealers 
effecting  SFPs  in  customer  futures 
accoimts  must  make  in  the 
confirmations  sent  to  customers 
regarding  those  transactions.  We 
preliminarily  believe  that  delineating 
the  broker-dealers'  disclosure 
obligations  regarding  SFP  products 
effected  in  futiu^s  accounts  should 
serve  as  an  efficient  and  cost-effective 
means  for  those  entities  to  reconcile 
their  conflicting  confirmation  disclosure 
requirements  with  respect  to  SFPs.  The 
proposed  amendments  to  Rule  lOb-10 
and  proposed  Rule  lld2-l  should 
promote  efficiency  because  firms  may 
still  use  their  present  confirmation 
systems,  after  making  the  required 


adjustments,  rather  than  having  to  build 
new  confirmation  systems. 

In  addition,  the  proposed 
amendments  to  Rule  lOb-10  and 
proposed  new  Rule  lld2-l  are  designed 
to  give  investors  the  information 
necessary  to  evaluate  their  seciuities 
transactions  and  the  broker-dealers 
effecting  those  transactions.  We 
preliminarily  believe  that  our  proposals 
would  improve  investor  confidence  and 
will  therefore  promote  capital 
formation. 

Section  23(a)(2)  of  the  Exchange  Act^e 
requires  the  Commission,  in  making 
rules  imder  the  Exchange  Act,  to 
consider  the  impact  that  any  such  rule 
would  have  on  competition.  Exchange 
Act  Section  23(a)(2)  prohibits  the 
Commission  from  adopting  any  rule  that 
would  impose  a  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act.  As  stated  previously,  the 
proposed  amendments  to  Rule  lOb-10 
and  new  Rule  lld2-l  are  designed  to 
clarify  the  confirmation  disclosure 
requirements  only  for  broker-dealers 
effecting  SFP  transactions  in  customers' 
futures  accounts  and  do  not  apply  to 
broker-dealers  effecting  SFP 
transactions  in  customers'  securities 
accounts.  It  is  possible  that  the  different 
disclosure  requirements  provided  \>y  the 
amendments  to  Rule  lOb-10  and  new 
Rule  lld2-l  may  place  a  competitive 
burden  on  broker-dealers  who  must 
comply  with  all  of  the  disclosure 
requirements  of  Rule  lOb-10  because 
they  effect  SFP  transactions  in  seciuities 
accounts.  However,  we  preliminarily 
believe  that  any  competitive  burden 
imposed  by  these  amendments  and  new 
rule  are  necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act.  In  addition,  we  have 
solicited  comment  on  whether  the 
amendments  and  new  rule  impose  any 
costs  on  broker-dealers  effecting  SFP 
transactions  in  securities  accounts,  and 
if  so,  whether  they  should  also  apply  to 
broker-dealers  effecting  SFP 
transactions  in  securities  accounts. 

The  Commission  requests  comment 
on  whether  the  proposed  amendments 
are  expected  to  promote  efficiency, 
competition,  and  capital  formation. 

Vn.  Regulatory  Flexibility  Act 
Certification 

Section  3(a)  of  the  Regulatory 
Flexibility  Acf  requires  the 
Commission  to  undertake  an  initial 
regulatory  flexibility  analysis  of  the 
effects  of  proposed  rules  and  rule 
amendments  on  small  entities,  unless 


"15U.S.C.  78c(f). 


'S15U.S.C.  78w(a)(2). 
"  5  U.S.C.  603(a). 
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the  Chairman  certifies  that  the  rules  and 
rule  amendments,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.^^ 

The  proposed  amendments  to  Rule 
lOb-10  and  proposed  Rule  lld2-l 
would  apply  only  to  broker-dealers  that 
plan  to  effect  security  futures  product 
transactions  in  futures  accounts  for  the 
benefit  of  customers.  The  Conunission's 
Office  of  Economic  Analysis  has 
determined  that  as  of  March  31,  2001, 
90  broker-dealers  were  also  registered 
with  the  CFTC  as  FCMs.  None  of  those 
broker-dealers  is  a  small  entity.''^  There 
are  also  1,399  entities  (which  includes 
FCMs  and  introducing  brokers)  that  may 
be  eligible  to  be  registered  as  Notice 
BDs.80  The  CFTC  has  determined  that 
FCMs  are  not  small  entities  for  the 
purposes  of  the  RFA.^i  In  addition,  the 
CFTC  has  stated  that  it  would  evaluate 
within  the  context  of  a  particular  rule 
proposal  whether  some  or  all  of  affected 
introducing  brokers  would  be 
considered  to  be  small  entities  and,  if 
so,  what  economic  impact  that  rule 
would  have  on  them.^^ 

Under  the  CFMA,  all  Notice  BDs  and 
Full  FCM/Full  BDs,  regardless  of  size, 
that  effect  SFP  transactions  in  futures 
accounts  must  comply  with  Rule  10b- 
10.  and  all  Full  FCM/Full  BDs  effecting 
SFP  transactions  in  futures  accounts 
must  comply  with  the  disclosure 
requirements  of  Section  1 1 .  These 
disclosure  requirements  are  in  addition 
to  the  disclosures  required  under  the 
CEA.  The  proposed  amendments  to  Rule 
lOb-10  would  conditionally  exclude  the 
affected  firms  from  the  general 
disclosure  requirements  of  Rule  lOb-10. 
Proposed  Rule  lld2-l  would  exempt 
affected  Full  FCM/Full  BDs  from  the 
disclosure  requirements  of  Section  11. 
Accordingly,  all  Notice  BDs  and  Full 
FCM/Full  BDs  effecting  SFP 
transactions  in  futures  accounts  would 
be  able  to  send  confirmations  that  are 
substantially  similar  to  those 
confirmations  they  already  provide  to 
their  customers  for  other  futures 
transactions.  Thus,  the  proposed 
amendments  to  Rule  lOb-10  and 
proposed  Rule  lld2-l.  if  adopted, 
would  actually  reduce  the  burden  these 
entities  face  in  meeting  the  disclosure 
requirements  of  both  the  Exchange  Act 
and  the  CEA.  Accordingly,  we  do  not 
believe  that  the  proposed  amendments 


'«  5  U.S.C.  605(b). 

'»  See  17  CFR  §  240.0-10. 

*<•  See  Exchange  Act  Release  No.  44730  (August 
21,  2001),  66  FR  45137  (August  27.  2001). 

■'  Policy  Statement  and  Establishment  of 
Definitions  of  "Small  Entities"  for  Purposes  of  the 
Regulatory  Flexibility  Act,  47  FR  18618  (April  30, 
1982). 


to  Exchange  Act  Rule  lOb-10  and 
proposed  Rule  lld2-l  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Chairman  has  certified  that  the 
proposed  rules  and  amendments,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
certification  is  attached  as  Appendix  A. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Commission  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rules  and  rule 
amendments  on  the  economy  on  an 
aimual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

Vm.  statutory  Authority 

The  Commission  is  proposing 
amendments  to  Rule  lOb-10  and 
proposing  new  Rule  lld2-l  under  the 
Exchange  Act  pursuant  to  the  authority 
conferred  by  the  Exchange  Act, 
including  Sections  10, 11, 17,  23(a),  and 
36(a)(1).  83 

Text  of  Proposed  Rule  Amendments 
and  Rule 

List  of  Sub|ect8  in  17  CFR  Part  240 

Brokers.  Reporting  and  recordkeeping 
requirements.  Securities. 

In  accordance  with  the  foregoing,  the 
Securities  and  Exchange  Commission 
hereby  proposes  that  Title  17,  Chapter 
II,  of  the  Code  of  Federal  Regulation  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee.  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f,  78g,  78i,  78). 
78J-1.  78k,  78k-l.  78/,  78m,  78n,  78o,  78p, 
78q,  78s,  78U-5,  78w,  78x,  78//,  78inni,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

2.  Section  240.10b-10  is  amended  by 
removing  the  authority  citation 
following  §  240.10b-10,  redesignating 
paragraph  (e)  as  paragraph  (f),  and 
adding  new  paragraph  (e)  to  read  as 
follows: 

f  240.1  Ob-1 0    Confirmation  of  transactions. 

*        *         *         *         * 

(e)  Security  futures  products.  The 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section  shall  not  apply  to  a  broker 


"  15  U.S.C.  78),  78k.  78q.  78w(a).  and 
78mni(a)(l). 


or  dealer  registered  pursuant  to  section 
15(b)(ll)(A)  of  the  Act  (15  U.S.C. 
78o(b)(ll)(A))  to  the  extent  that  it  effects 
transactions  for  customers  in  security 
futures  products  in  a  futures  account  (as 
that  term  is  defined  in  §  240.15c3- 
3(a){15))  and  a  broker  or  dealer 
registered  pursuant  to  section  15(b)(1)  of 
the  Act  (15  U.S.C.  78o(b)(l))  that  is  also 
a  futures  commission  merchant 
registered  pursuant  to  section  4f(a)(l)  of 
the  Commodity  Exchange  Act  (7  U.S.C. 
6f(a){l)),  to  the  extent  that  it  effects 
transactions  for  customers  in  security 
futures  products  in  a  futures  account  (as 
that  term  is  defined  in  §  240.15c3- 
3(a)(15)).  Provided  that: 

(1)  The  broker  or  dealer  that  effects 
any  transaction  for  a  customer  in 
security  futures  products  in  a  futures 
account  gives  or  sends  to  the  customer 
no  later  than  the  next  business  day  after 
execution  of  any  futures  securities 
product  transaction,  written  notification 
disclosing: 

(i)  The  date  the  transaction  was 
executed,  the  identity  of  the  single 
security  or  narrow-based  security  index 
underlying  the  contract  for  the  security 
futures  product,  the  number  of  shares  or 
units  (or  principal  amount)  of  such 
security  futures  product  purchased  or 
sold,  the  price,  and  the  delivery  month; 

(ii)  The  source  and  amount  of  any 
remuneration  received  or  to  be  received 
by  the  broker  or  dealer  in  connection 
with  the  transaction,  including,  but  not 
limited  to.  markups,  commissions, 
costs,  fees,  and  other  charges  incurred 
in  connection  with  the  transaction; 

(iii)  The  fact  that  information  about 
the  time  of  the  execution  of  the 
transaction,  the  identity  of  the  other 
party  to  the  contract,  and  whether  the 
broker  or  dealer  is  acting  as  agent  for 
such  customer,  as  agent  for  some  other 
person,  as  agent  for  both  such  customer 
and  some  other  person,  or  as  principal 
for  its  own  account,  and  if  the  broker  or 
dealer  is  acting  as  principal,  whether  it 
is  engaging  in  a  block  transaction  or  an 
exchange  of  security  futures  products 
for  physical  securities,  will  be  available 
upon  written  request  of  the  customer; 
and 

(iv)  Whether  payment  for  order  flow 
is  received  by  the  broker  or  dealer  for 
such  transactions  and  the  fact  that  the 
source  and  nature  of  the  compensation 
received  in  connection  with  the 
particular  transaction  will  be  furnished 
upon  written  request  of  the  customer. 

(2)  Transitional  provision,  (i)  Broker- 
dealers  are  not  required  to  comply  with 
paragraph  (e)(l)(iii)  of  this  section  until 
June  1,  2003,  Provided  that,  if  the 
broker-dealer  receives  a  written  request 
from  a  customer  for  the  information 
paragraph  (e)(l](iii)  of  this  section 
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requires  the  broker-dealer  to  disclose 
upon  a  customer's  written  request,  the 
broker-dealer  makes  the  information 
available  to  the  customer;  and 

(ii)  Broker-dealers  are  not  required  to 
comply  with  paragraph  (e)(l)(iv)  of  this 
section  until  June  1,  2003. 

*        •        •        •        • 

3.  Section  240.11d2-l  is  added  to 
read  as  follows: 

1 240.1 1  d2-1    Exemption  from  Section 
11(dK2)  for  certain  broker-dealers  effecting 
transactions  for  customers  security  futures 
products  in  futures  accounts. 

A  broker  or  dealer  registered  piusuant 
to  section  15(b)(1)  of  the  Act  (15  U.S.C. 
78o(b)(l))  that  is  also  a  futures 
commission  merchant  registered 
pursuant  to  section  4f(a)(l)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
6f(a)(l)).  to  the  extent  that  it  effects 
transactions  for  customers  in  seciirity 
futures  products  in  a  futures  account  (as 
that  term  is  deHned  in  §  240.15c3- 
3(a)(15)),  is  exempt  from  section 
11(d)(2)  of  the  Act  (15  U.S.C.  78k(d)(2)). 

By  the  Commission. 
Dated:  May  31.2002. 
Jill  M.  Peterson, 

■Assistant  Secretary. 

Appendix  A 

Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Regulatory  Flexibility  Act  Certification 

1,  Harvey  L.  Pitt,  Chairman  of  the  Securities 
and  Exchange  Commission  (the 
"Commission"),  based  on  the  representations 
of  the  Division  of  Market  Regulation 
provided  to  me,  and  the  analysis  of  the  Office 
of  Economic  Analysis  and  the  Office  of  the 
General  Counsel  provided  to  me,  hereby 
certify,  pursuant  to  5  U.S.C.  605(b).  that  the 
proposed  amendments  to  Rule  lOb-10  and 
proposed  new  Rule  lld2-l  would  not,  if 
adopted,  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities. 

Dated:  May  31,  2002. 
Harvey  L.  Pitt, 

Chairman. 

[FR  Doc.  02-14294  Filed  &-7-02;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  207-03365;  FRL-7224-2] 

Revisions  to  the  Caiifomia  State 
implementation  Plan,  Great  Basin 
Unified  Air  Pollution  Control  District 
and  South  Coast  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Great  Basin  Unified  Air 
Pollution  Control  District  (GBUAPCD) 
portion  and  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  Caiifomia  State  Implementation 
Plan  (SIP).  These  revisions  concern  the 
emission  of  particulate  matter  (PM-10) 
from  GBAPCD  open  burning/open 
detonation  (OB/OD)  of  propellants, 
explosives,  and  pyrotechnics  (PEP); 
from  SCAQMD  storage,  handling,  and 
transport  of  coke,  coal,  and  sulfur;  and 
from  SCAQMD  paved  and  unpaved 
roads  and  livestock  operations.  We  are 
proposing  to  approve  local  rules  that 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  July  10,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  dociunents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  ^fW, 

Washington  DC  20460. 
Caiifomia  Air  Resoiuces  Board, 

Stationary  Soiux:e  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Great  Basin  Unified  Air  Pollution 

Control  District,  157  Short  Street, 

Bishop,  CA  93514. 
South  Coast  Air  .Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), . 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  local 


GBUAPCD  Rule  432  and  SCAQMD 
Rules  1158  and  1186.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  these  local 
mles  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
SIP  revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  mle  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  May  9,  2002. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  DC. 
IFR  Doc.  02-14208  Filed  6-7-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NO.  SD-001  -001 2b;  FRL-721 6-2] 

Approval  of  an  Air  Quality 
Implementation  Plan  Revision;  South 
Daltota;  Rapid  City  Street  Sanding 
Regulations  To  Protect  the  National 
Ambient  Air  Quality  Standards  for 
PM-10 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  South  Dakota 
for  the  purpose  of  establishing  street 
sanding,  deicing  and  maintenance  mles 
for  Rapid  City,  South  Dakota.  In  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  mle 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
Sn*  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  mle.  If  EPA  receives  no 
adverse  commebts,  EPA  will  not  take 
further  action  on  this  proposed  mle.  If 
EPA  receives  adverse  comments,  EPA 
will  withdraw  the  direct  final  mle  and 
it  will  not  take  effect.  EPA  will  address 
all  public  comments  in  a  subsequent 
final  mle  based  on  this  proposed  mle. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
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parties  interested  in  commenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  fi-om  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  mle  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  July  10,  2002. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street, 
Suite  300,  Denver,  Colorado,  80202. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado,  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
South  Dakota  Department  of 
Environmental  and  Natural  Resources, 
Air  Quality  Program,  Joe  Foss  Building, 
523  East  C^itol,  Pierre,  South  Dakota 
57501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Komp,  EPA,  Region  VIII,  (303) 
312-6022. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  May  13,  2002. 
Robert  E.  RoberU, 

Regional  Administrator,  Region  VIII. 

[FR  Doc.  02-14367  Filed  6-7-02;  8:45  am) 

BILUNQ  COOe  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA255-0333:  FRL-7228-1] 

Revisions  to  the  California  State 
implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  mle. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  visible  emissions  (VE) 
from  many  different  sources  of  air 
pollution.  We  are  proposing  to  approve 
a  local  mle  to  regulate  these  emission 
soiuces  imder  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act).  We 
are  taking  comments  on  this  proposal 
and  plan  to  follow  with  a  final  action. 
DATE:  Any  comments  must  arrive  by 
July  10,  2002. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 

Table  1 . — Submitted  Rules 


technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Caiifomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814;  and, 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1990  East 
Gettysburg  Street,  Fresno,  CA  93726. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  (415)  947-4111. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contente 

I.  The  State's  Submittal. 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action. 

A.  How  is  EPA  evaluating  the  rule? 

B.  Does  the  rule  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  hirther 
improve  the  rule. 

D.  Public  comment  and  final  action. 

III.  Background  information. 

A.  Why  was  the  rule  submitted? 

IV.  Administrative  Requirements. 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  mle  addressed  by  this 
proposal  with  the  dates  that  it  was 
adopted  by  SJVUAPCD  and  submitted 
by  the  Caiifomia  Air  Resources  Board 
(CARB). 


Local  agency 


SJVUAPCD 


IT 


Rule  No. 


Rule  title 


4101        Visible  Emissions 


Adopted 


11/15/01 


Submitted 


12/06/01 


On  January  22,  2002,  EPA  foimd  Rule 
4101  met  the  completeness  criteria  in  40 
CFR  part  51  appendix  V.  These  criteria 
must  be  met  before  formal  EPA  review 
may  begin. 

B.  Are  There  Other  Versions  of  This 
Rule? 

EPA  has  received  two  prior  versions 
of  Rule  4101.  SJVUAPCD  adopted  the 
first  version  on  December  17,  1992  and 
CARB  submitted  this  mle  to  EPA  on 
September  28, 1994.  SJVUAPCD 
adopted  the  second  version  on  June  21, 
2001  and  CARB  submitted  the  mle  on 
October  30,  2001.  EPA  has  not  acted  on 
these  versions  of  the  mle.  While  we  can 


act  on  only  the  most  recently  submitted 
version  listed  in  Table  1,  we  have 
reviewed  materials  provided  with  these 
previous  submittals. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule? 

Rule  4101  limits  the  emissions  of 
visible  air  contaminants  of  any  type; 
usually,  but  not  always  particulate 
matter  boia  combustion  sources  and 
industrial  sites.  Specifically,  the  mle 
prohibits  emissions  beyond  a  defined 
opacity  standard.  Administratively, 
Rule  4101  replaces  the  individual 
county-level  visible  emissions  mles 
now  itt  the  SIP.  The  TSD  has  more 


information  about  Rule  4101  and  the 
county-level  mles  it  replaces. 

//.  EPA 's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Generally,  SIP  mles  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  meet  Reasonably  Available 
Control  Measure  (RACM)  requirements 
for  nonattainment  areas  (see  section 
189),  and  must  not  relax  existing 
requirements  (see  sections  110  (1)  and 
193).  The  SJVUAPCD  regulates  a  PM 
nonattainment  area  (see  40  CFR  part  81), 
so  Rule  4101  must  fulfill  RACM. 


39660 


Federal  Register /Vol.  67,  No.  Ill /Monday,  June  10,  2002  /  Proposed  Rules 


Federal  Register /  Vol.  67,  No.  Ill /Monday.  June  10^  2002 / Proposed  Rules 


39661 


Guidance  and  policy  dociunents  that 
we  used  to  help  evaluate  enforceability 
and  RACM  requirements  consistently 
include  the  following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044.  November 
24, 1987. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and  Deviations; 
Clarification  to  appendix  D  of  November 
24, 1987  Federal  Register  Notice,"  (Blue 
Book),  notice  of  availability  published 
in  the  May  25, 1988  Federal  Register. 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  Rule  4101  is  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACM,  and  SIP 
relaxations.  Prior  SJVUAPCD 
constituent  coimty  Rules  401,  402,  and 


403  are  now  consolidated  within  a 
single  rule  format.  The  cumulative  effect 
of  the  changes  to  these  rules  through  the 
creation  and  amendment  of  Rule  4101 
does  not  weaken  the  pre-existing 
county-level  rules'  emission  limits.  The 
20%  opacity  limit  is  retained,  limited 
exemptions  are  added,  and  an 
exemption  is  removed.  The  TSD  has 
more  specific  information  on  oxji 
evaluation. 

C.  EPA  Recommendations  To  Further 
Improve  the  Rule 

We  have  no  recommendations  at  this 
time. 

D.  Public  Comment  and  Final  Action 

Because  EPA  believes  the  submitted 
rule  fulfills  all  relevant  requirements, 
we  are  proposing  to  fully  approve  it  as 
described  in  section  110(k)(3)  of  the  Act. 


We  will  accept  comments  from  the 
public  on  this  proposal  for  the  next  30 
days.  Unless  we  receive  convincing  new 
information  dming  the  comment  period, 
we  intend  to  publish  a  final  approval 
action  that  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 

m.  Background  Information 

A.  Why  Was  This  Rule  Submitted? 

Visible  emission  rules  with  their 
opacity  standards  are  basic  components 
of  an  air  quality  regulation  program  and 
a  general  RACM  requirement  for  PM-10 
regulations.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  V£  emissions.  Table  2  lists  some 
of  the  national  milestones  leading  to  the 
submittal  of  these  local  agency  VE  rules. 


Table  2.— PM-10  Nonattainment  Milestones 


Date 


November  15.  1990 
Decemt>er  10.  1993 


Event 


Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671  q. 

Section  189(a)(1)(C)  requires  that  PM-io  nonattainment  areas  implement  all  reasonably  available  control  meas- 
ures (RACM)  by  ttiis  date. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  nUe 
proposes  to  approve  pre-existing 
requirements  imder  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 


Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  (Jovemment  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 


inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C.  22 
note)  do  not  apply.  This  proposed  rule 
does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrous  Oxide, 
Hydrocarbons,  Particulate  Matter, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements, 
Volatile  organic  compound. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  2,  2002. 
Keith  Takata, 

Acting  Regional  Administrator,  Region  DC. 
(FR  Doc.  02-14496  Filed  6-7-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  61  and  63 
[FRL-7223-4] 

Approval  of  the  Clean  Air  Act,  Section 
112(1),  Delegation  of  Authority  to  the 
Oregon  Department  of  Environmental 
Quality  and  Lane  Regional  Air 
Pollution  Authority 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency,  Region  10  (EPA)  is  proposing  to 
approve  the  Oregon  Department  of 
Environmental  Quality's  (ODECJ) 
request,  on  behalf  of  itself  and  the  Lane 
Regional  Air  Pollution  Control 
Authority  (LRAPA),  program  approval 
and  delegation  of  authority  to 
implement  and  enforce  certain  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs). 

Piu'suant  to  the  authority  of  section 
112(1)  of  the  Act,  this  proposed  approval 
is  based  on  EPA's  finding  that  state  law, 
regulations,  and  agency  resources  meet 
the  requirements  for  program  approval 
and  delegation  of  authority  specified  in 
regulations  pertaining  to  the  criteria  for 
delegation  common  to  all  approval 
options,  and  in  applicable  EPA 
guidance  (see  40  CFR  60.91). 

This  delegation  would  acknowledge 
ODEQ  and  LRAPA's  ability  to 
implement  a  NESHAP  program  and  to 
transfer  primary  implementation  and 
enforcement  responsibility  from  EPA  to 
ODEQ  and  LRAPA.  Although  EPA 
would  look  to  ODEQ  and  LRAPA  as  the 
leads  for  implementing  the  delegated 
NESHAPs  in  their  respective 
jurisdictions,  EPA  retains  authority 
under  section  113  of  the  Act  to  enforce 
any  applicable  emission  standard  or 
requirement,  if  needed. 

In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  publishing 
its  approval  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  non- 
controversial  determination  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated. 

If  the  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 


parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  July  10,  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Jeff  KenKnight, 
Manager,  Federal  and  Delegated  Air 
Programs  Unit,  Office  of  Air  Quality 
(OAQ-107),  U.S.  Environmental 
Protection  Agency,  Region  10,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101,(206)553-6641. 

Copies  of  delegation  requests  and 
other  supporting  documentation  are 
available  for  public  inspection  diuing 
normal  business  hours  aj  the  U.S. 
Enviroiunental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
KenKnight,  Manager,  Federal  and 
Delegated  Air  Programs  Unit,  Office  of 
Air  Quality  (OAQ-107),  U.S. 
Environmental  Protection  Agency, 
Region  10,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-6641. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  May  24,  2002. 
Ronald  A.  Kreizenbeck, 
Acting  Regional  Administrator.  Region  10. 
[FR  Doc.  02-13975  Filed  6-7-02;  8:45  am) 
BIUJNQ  CODE  6SaO-SO-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[ME  067-701 6b;  FRL-7226-9] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Maine;  Negative 
Declaration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
sections  lll(d)/129  negative  declaration 
submitted  by  the  Maine  Department  of 
Environmental  Protection  (DEP)  on 
January  24,  2002.  This  negative 
declaration  adequately  certifies  that 
there  are  no  existing  commercial  and 
industrial  solid  waste  incineration  units 
(CISWIs)  located  within  the  boundaries 
of  the  state  of  Maine. 
DATES:  EPA  must  receive  comments  in 
writing  by  July  10,  2002. 


ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Steven  Rapp, 
Chief.  Air  Permits  Program  Unit,  Office 
of  Ecosystem  Protection,  U.S.  EPA,  One 
Congress  Street,  Suite  1100  (CAP), 
Boston,  Massachusetts  02114-2023. 

Copies  of  documents  relating  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  location: 
Environmental  Protection  Agency,  Air 
Permits  Program  Unit.  Office  of 
Ecosystem  Protection,  One  Congress 
Street,  Suite  1100,  Boston, 
Massachusetts  02114-2023.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit, 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Courcier,  Office  of  Ecosystem  Protection 
(CAP).  EPA-New  England,  Region  1, 
Boston,  Massachusetts  02203,  (617) 
918-1659,  or  by  e-mail  at 
courcier.john@epa.gov.  While  the  public 
may  forward  questions  to  EPA  via  e- 
mail,  it  must  submit  comments  on  this 
proposed  rule  according  to  the 
procediu^s  outlined  above. 

SUPPLEMENTARY  INFORMATION:  Under 
section  111(d)  of  the  Clean  Air  Act,  EPA 
published  regulations  at  40  CFR  part  60, 
subpart  B  which  require  states  to.  submit 
control  plans  to  control  emissions  of 
designated  pollutants  from  designated 
facilities.  In  the  event  that  a  state  does 
not  have  a  particular  designated  facility 
located  within  its  boundaries,  EPA 
requires  that  a  negative  declaration  be 
submitted  in  lieu  of  a  control  plan. 

The  Maine  DEP  submitted  the 
negative  declaration  to  satisiy  the 
requirements  of  40  CFR  part  60,  subpart 
B.  In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
Maine  negative  declaration  as  a  direct 
final  rule  without  a  prior  proposal.  EPA 
is  doing  this  because  the  Agency  views 
this  action  as  a  noncontroversial 
submittal  and  anticipates  that  it  will  not 
receive  any  significant,  material,  and 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  EPA  does  not  receive  any 
significant,  material,  and  adverse 
comments  to  this  action,  then  the 
approval  will  become  final  without 
further  proceedings.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  EPA  will  address 
all  public  comments  received  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  begin  a 
second  comment  period. 
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Dated:  May  16.  2002. 
Robert  W.  Varney, 

Regional  Administrator,  EPA  New  England. 
(FR  Doc.  02-14488  Filed  6-7-02;  8:45  am) 
BtLUNO  C006  65aO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 
[FRL-7223-6] 

Clean  Air  Act  Approval  of  Revisions  to 
Operatirtg  Permits  Program  in  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve, 
as  a  revision  to  Oregon's  title  V  air 
operating  permits  program,  a  1999 
statute  addressing  the  State's 
requirements  for  judicial  standing  to 
challenge  State-issued  title  V  permits.  In 
a  Notice  of  Deficiency  published  on 
November  30,  1998  (63  FR  65783),  EPA 
notified  Oregon  of  EPA's  finding  that 
the  State's  requirements  for  judicial 
standing  did  not  meet  minimum  Federal 
requirements  for  program  approval.  This 
program  revision  would  resolve  the 
deficiency  identified  in  the  Notice  of 
Deficiency.  EPA  is  also  proposing  to 
approve,  as  a  revision  to  Oregon's  title 
V  air  operating  permits  program, 
changes  to  Oregon's  title  V  regulations 
made  in  1999  that  reorganize  and 
renxunber  the  regulations  and  increase 
title  V  fees. 

In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  publishing 
its  approval  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  non- 
controversial  determination  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated. 

If  the  EPA  receives  adverse 
conunents,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
panies  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  July  10,  2002. 
ADDRESSES:  Written  conunents  should 
be  mailed  to  Denise  Baker, 
Environmental  Protection  Specialist, 
Office  of  Air  Quality,  Mailcode  OAQ- 


107,  U.S.  Environmental  Protection 
Agency,  Region  10. 1200  Sixth  Avenue, 
Seattle,  Washington,  98101.  Copies  of 
Oregon's  submittal,  and  other 
supporting  information  used  in 
developing  this  action,  are  available  for 
inspection  during  normal  business 
hoiu^  at  the  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue.  Seattle.  Washington, 
98101.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Baker,  Ofece  of  Air  Quality, 
Mailcode.  OAQ-107.  U.S. 
Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue.  Seattle. 
Washington  98101.  (206)  553-8087. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  May  22.  2002. 
Elbert  Moore, 

Acting  Regional  Administrator,  Region  JO. 
(FR  Doc.  02-13973  Filed  6-7-02;  8:45  am] 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 

[F-2001-nDMP-FFFFF;  FRL-7228-3] 
RIN  2050-AE92 

Research,  Development,  and 
Demonstration  Permits  for  Municipal 
Solid  Waste  Landfills 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  add  a  new 
section  to  the  Criteria  for  Municipal 
Solid  Waste  Landfills  (M9WLF)  to  allow 
states  to  issue  research,  development, 
and  demonstration  (RD&D)  permits  for 
landfill  operations  at  variance  with 
some  parts  of  the  MSWLF  criteria, 
provided  landfill  operators  demonstrate 
that  these  operations  will  not  result  in 
an  increased  risk  to  human  health  and 
the  environment.  EPA  is  proposing  this 
alternative  to  promote  innovative 
technologies  for  the  landfiUing  of 
municipal  solid  waste.  Variance  fi'om 
the  following  MSWLF  criteria  would 
not  be  allowed:  location  restrictions, 
ground  water  monitoring,  corrective 
action  requirements,  the  financial 
assurance  criteria,  procedures  for 


excluding  hazardous  waste,  and 
explosive  gases  control  requirements. 
DATES:  EPA  must  receive  your 
comments  or  your  comments  must  be 
postmarked  by  August  9.  2002. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2002-RDMP-FFFFF  to:  (1)  if  using 
regular  US  Postal  Service  mail:  RCRA 
Docket  Information  Center.  Office  of 
Solid  Waste  (5305G).  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA.  HQ),  Ariel  Rios 
Building.  1200  Pennsylvania  Avenue, 
NW.  Washington.  DC  20460-0002.  or  (2) 
if  using  special  delivery,  such  as 
overnight  express  service:  RCRA  Docket 
Information  Center  (RIC).  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington,  VA 
22202.  Commenters  are  encouraged  to 
submit  their  comments  electronically 
through  the  Internet  to:  rcra- 
docket@epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F- 
2002-RDMP-FFFFF.  You  must  provide 
your  electronic  submittals  as  ASCII  files 
and  avoid  the  use  of  special  characters 
and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W).  U.S.  EPA.  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington.  DC  20460-0002. 

Public  conunents  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  I.  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  fi'om  9 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
"Supplementary  Information"  section 
for  information  on  accessing  them. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 

For  information  on  specific  aspects  of 
this  document:  contact  Dwight  Hlustick. 
Municipal  and  Industrial  Solid  Waste 
Division  of  the  Office  of  Solid  Waste 
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(mail  code  5306W),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA. 
HQ),  Ariel  Rios  Building.  1200 
Pennsylvania  Ave..  NW.,  Washington, 
D.C.  20460;  703/308-8647, 
Nustick.  dwigh  t@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Supporting  Materials,  and  Official 
Record 

The  index  and  the  following 
supporting  materials  are  available  on 
the  Internet:  "Finding  a  Better  Cover," 
Stephen-F.  Dwyer.  Civil  Engineering, 
January  2001,  pages  58-63;  "USEPA 
Workshop  for  Bioreactor  Landfills, 
September  6-7.  2000,"  U.S.  EPA, 
September  2001;  "Prediction  and 
Measurement  of  Leachate  Head  on 
Landfill  Liners,"  Debra  R.  Reinhart, 
Florida  Center  for  Solid  and  Hazardous 
Waste  Management,  Report  #98-3.  July 
1998;  "Technical  Resource  Document: 
Assessment  and  Recommendations  for 
Improving  the  Performance  of  Waste 
Containment  Systems,"  EPA.  Office  of 
Research  and  Development.  Grant  #  CR- 
821448-01-0.  February  2002,  (R. 
Bonaparte,  D.  Daniel,  and  R.  M. 
Koemer).  You  can  find  these  materials 
at:  http://www.epa.gov/epaoswer/non- 
hw/muncpl/mswlficr/index.htm. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  dociunent. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  conunents  . 
dociunent  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

Affected  Entities. 

Entities  potentially  affected  by  this 
action  are  public  or  private  owners  or 
operators  of  landfills.  Affected 
categories  and  entities  include  the 
following: 


Categoiy 


Category 


Federal  Govem- 

rrwnt. 
Industry  


Examples  of  affected  enti- 
ties 


Agencies  procuring  waste 

sen/ices 
Owners  or  operators  of 

municipal  solid  waste 

landfills 


Municipalities,  in- 
cluding Trit>al 
Governments. 


Examples  of  affected  enti- 
ties 


Owners  or  operators  of 
municipal  solid  waste 
landfills 


This  table  is  a  guide  for  readers  that 
describes  which  entities  are  likely  to  be 
affected  by  this  action.  It  lists  the  types 
of  entities  that  EPA  is  aware  could 
potentially  be  impacted  by  today's 
action.  It  is  possible  that  other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  determine  whether  you 
would  be  impacted  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria.  If  you  have 
questions  about  whether  this  action 
applies  to  a  particular  facility,  please 
consult  Mr.  Dwight  Hlustick,  U.  S. 
Environmental  ^otection  Agency, 
Office  of  Solid  Waste  (5306W),  1200 
Pennsylvania  Ave.,  SW.,  Washington, 
DC  20460,  703  308-8647, 
hlustick.dwight@epamail.epa.gov. 

Outline 

I.  Authority  for  this  Proposed  Rule 
U.  EPA's  Role  in  Developing  Municipal  Solid 
Waste  Landfill  Criteria 

III.  Proposed  Research,  Development,  and 

Demonstration  Permits 

A.  Duration  of  RD&D  Permit 

B.  Size  Limitations 

C.  Testing,  Monitoring,  and  Reporting 
Requirements 

IV.  State  and  Tribal  Implementation 

V.  Applicable  statutes  and  executive  orders 

A.  Executive  Order  12B66  (Regulatory 
Planning  and  Review) 

B.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  USC  601  et.  seq. 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  Executive  Order  13132  (Federalism) 

F.  Executive  Order  13175  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments) 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  12898:  Environmental 

Justice 
J.  Executive  Order  13211:  Energy  Effects 

L  Legal  Authority  for  This  Proposed 
Rule 

The  authority  for  this  proposed 
revision  to  the  Criteria  for  Municipal 
Solid  Waste  Landfills  (40  CFR  part  258) 
is  sections  1008,  2002(a),  4004,  4005(c) 
and  4010  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA).  as 
amended.  42  U.S.C.  6907,  6912(a).  6944, 
6945(c),  6949a. 


n.  EPA's  Role  in  Developing  Municipal 
Solid  Waste  Landfill  Criteria 

Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
provides  that  states  will  have  the 
primary  authority  for  regulating 
mimicipal  solid  waste.  The  role  of  the 
federal  government  is  to  establish  an 
overall  regulatory  direction  through  the 
development  of  minimum  national 
standards  for  nonhazardous  solid  waste 
disposal  facilities,  which  include 
municipal  solid  waste  landfills 
(MSWLFs).  On  October  9. 1991,  EPA 
issued  revised  Criteria  for  Municipal 
Solid  Waste  Landfills  (56  FR  50978). 
These  criteria,  codified  in  40  CFR  part 
258.  establish  minimimi  national 
standards  to  ensure  that  "no  reasonable 
probability  of  adverse  effects  on  health 
or  the  environment"  will  result  &t)m 
solid  waste  disposal  facilities  receiving 
hazardous  household  waste  and  small 
quantity  generator  hazardous  wastes  (56 
FR  50979).  Today,  EPA  is  proposing  an 
amendment  to  the  MSWLF  criteria  to 
allow  for  the  issuance  of  limited  permits 
for  research,  development,  and 
demonstration  projects.  States  with 
permit  programs  determinated  to  be 
adequate  piusuant  to  RCRA  section 
4005(c)  and  40  CFR  part  239  ("approved 
States")  would  decide  whether  or  not  to 
adopt  this  provision  in  their  approved 
programs. 

ni.  Research,  Development,  and 
Demonstration  Permits 

Today's  proposed  rule  would  allow 
the  Director  of  an  approved  State  to 
issue  research,  development,  and 
demonstration  (RD&D)  permits  to 
owners  and  operators  of  municipal  solid 
waste  landfills.  The  Director  of  a  non- 
approved  State  would  not  have  the 
option  of  issuing  RD&D  permits.  EPA  is 
proposing  this  provision  to  stimulate 
the  development  of  new  technologies 
and  alternative  operational  processes  for 
the  landfiUing  of  municipal  solid  waste. 
This  propHJsed  rule  would  allow  the 
State  director  to  waive  specific 
provisions  of  the  MSWLF  criteria, 
including  the  (1)  operating  criteria,  . 
except  procedures  for  excluding 
hazardous  waste  and  explosive  gas 
control  in  subpart  C;  (2)  the  design 
criteria  in  subpart  D;  and  (3)  the  closure 
and  post-closure  care  criteria  in  subpart 
F.  In  order  to  issue  an  RD&D  permit 
waiving  any  of  these  criteria,  the  State 
Director  must  be  satisfied  that  a  landfill 
operating  under  an  RD&D  permit  will 
pose  no  additional  risk  to  human  health 
and  the  environment  beyond  that  which 
would  result  bom  a  landfill  operating 
under  the  current  MSWLF  criteria. 
Today's  proposed  rule  is  modeled  on 
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the  research,  development,  and 
demonstration  permit  provisions  in  40 
CFR  270.65.  That  provision  allows 
states  with  approved  hazardous  waste 
management  programs  to  issue  RD&D 
permits  for  innovative  and  experimental 
treatment  technologies  or  processes  at 
hazardous  waste  treatment  facilities. 

The  permit  variance  proposed  today 
is  similar  to  that  already  allowed  by 
some  States  which  have  more  restrictive 
or  stringent  standards  than  those 
established  in  the  1991  MSWLF  criteria. 
However,  imder  the  present  federal 
standards  set  forth  in  the  criteria,  these 
state  research  permits  are  very  limited 
in  their  scope,  i.e.,  state  rules  caimot  be 
less  stringent  than  the  MSWLF  criteria. 
Today's  proposed  rule  would  allow 
more  latitude  in  these  existing  state 
programs  as  well  as  allowing  the 
development  of  new  programs  in  other 
States. 

EPA  is  proposing  to  allow  permits  for 
alternative  design  and  operating 
requirements  because  EPA  has  become 
aware  of  new  or  improved  technologies 
for  landfill  operations  and  design  since 
the  promulgation  of  the  MSWLF  criteria 
in  1991.  These  include:  (1) 
Improvements  in  liner  system  design 
and  materials;  (2)  improvements  in  the 
design  of,  and  materials  used  in  leachate 
drainage  and  recirculation  systems;  (3) 
new  processes  for  more  rapid 
degradation  of  waste  which  require  the 
addition  of  water  or  steam;  (4)  new 
liquid  distribution  techniques  (see  EPA 
Docket  Number  F-2000-ALPA-FFFFF 
for  PR  Notice:  Alternative  Liner 
Performance,  Leachate  Recirculation, 
and  Bioreactor  Landfills:  Request  for 
Information  and  Data,  April  6,  2000, 
FR18014);  and  (5)  improvements  in 
various  monitoring  devices  (i.e., 
"Prediction  and  Measxirement  of 
Leachate  Head  on  Landfill  Liners." 
Debra  R.  Reinhart,  Florida  Center  for 
Solid  and  Hazardous  Waste 
Management,  Report  #98-3,  July  1998). 
As  a  result,  the  approved  States  would 
have  flexibility  in  allowing  the 
operation  of  new  and  innovative 
technologies  in  permitting  the 
landfilling  of  mimicipal  solid  waste. 
The  State  and  the  owner/operator  must 
assure  there  is  no  increased  risk  to 
himian  health  and  the  environment 
when  instituting  any  of  the  new 
techniques  or  processes  which  would  be 
allowed  by  today's  proposed  rule 
changes. 

EPA  has  determined  that  in  order  to 
ensure  that  human  health  and  the 
environment  are  protected,  specific 
criteria  developed  for  municipal  solid 
waste  landfills  should  not  be  able  to  be 
waived.  Therefore,  today's  proposed 
rule  would  not  allow  State  directors  to 


deviate  from  the  requirements 
addressing:  (1)  Location  restrictions  in 
subpart  B;  (2)  ground- water  monitoring 
and  corrective  action  in  subpart  E;  (3) 
financial  assiu'ance  in  subpart  G;  (4) 
explosive  gases  control  in  40  CFR 
258.23  of  subpart  C;  and  (5)  hazardous 
waste  control  in  40  CFR  258.20  of 
subpart  C.  EPA  believes  that  these 
provisions  are  necessary  to  assure  a 
national  minimum  level  of  protection  by 
requiring  (1)  landfills  to  be  properly 
located  safe  distances  from  airports, 
outside  of  wetlands,  and  floodplains;  (2) 
ground-water  to  be  adequately 
monitored  and  corrective  action 
measures  to  be  implemented,  if  needed; 
(3)  adequate  financial  safeguards  to  be 
in  place  for  closure  and  post-closiire 
action;  (4)  explosive  gases  to  be 
monitored  and  controlled;  and  (5) 
procediues  to  be  in  place  to  prevent  the 
dimiping  of  regulated  quantities  of 
hazardous  waste  in  MSW  landfills. 

An  example  of  a  modification  to  the 
operation  of  an  MSWLF  that  would  be 
allowed  to  be  issued  imder  an  RD&D 
permit  would  be  the  addition  of  non- 
hazardous  liquids  to  accelerate 
decomposition  in  a  MSWLF  unit 
constructed  with  an  alternative  liner 
(i.e.,  a  liner  that  complies  with  the 
performance  design  criteria  in  40  CFR 
258.40(a)(1)  rather  than  a  liner  that 
complies  with  the  design  specifications 
in  40  CFR  258.40(a)(2)).  This  practice  is 
not  allowed  under  the  existing 
municipal  landfill  criteria.  Today's 
proposed  rule  would  grant  State 
Directors  in  approved  States  the 
authority  to  issue  permits  allowing  for 
the  addition  of  these  liquids,  provided 
the  owner/operator  demonstrates  that 
there  will  be  no  increased  risk  to  human 
health  and  the  environment.  The 
MSWLF  owner/operator  would 
therefore  be  required  to  demonstrate 
groundwater  protection,  landfill 
stability,  as  well  as  earlier  landfill  gas 
collection  and  control  sooner  than  is 
currently  required  under  EPA  air. 
regulations  (40  CFR  part  60,  subparts  CC 
and  WWW).  The  plan  for  landfill  gas 
control  would  need  to  be  included  as  a 
requirement  in  the  RD&D  permit. 

Another  example  of  a  variance  for 
which  an  RD&D  permit  could  be  issued 
is  use  of  an  alternate  landfill  cover 
rather  than  that  which  is  specified  in 
the  MSWLF  criteria.  Although  the 
current  regiilations  provide  approved 
States  with  flexibility  regarding  covers 
for  landfills,  this  proposed  rule  would 
dlow  State  directors  in  approved  States 
additional  flexibility,  while  maintaining 
the  assurance  that  human  health  and  the 
environment  are  protected.  EPA 
believes  that  flexibility  is  warranted  due 
to  varying  climates,  topography,  and 


waste  handling  techniques  in  approved 
States.  However  with  additional 
flexibility,  there  is  the  need  to  more 
closely  monitor  the  operations  of  those 
landfills  that  have  been  issued  RD&D 
permits. 

EPA  has  also  considered  the 
applicability  of  this  proposed  rule  to 
owners/operators  of  small  landfills  that 
are  exempt  from  part  258  subparts  D 
and  E  as  specified  in  40  CFR  258.1(f). 
EPA  concluded  that  these  small 
landfills  should  also  be  allowed  to 
apply  and  receive  RD&D  permits  imder 
today's  rule  for  the  following  reason: 
EPA  is  proposing  to  allow  this  because 
permits  will  be  issued  on  a  site-specific 
basis  and  the  State  Director  has  the 
authority  to  modify  or  eliminate  the 
above  exemptions  as  is  needed  to 
protect  human  health  and  the 
environment.  Therefore,  the  exemptions 
for  these  facilities  would  remain 
applicable  if  the  owner/operator  applies 
for  a  permit  under  today's  proposal, 
unless  the  State  Director  determines 
otherwise. 

EPA  is  not  proposing  a  process  or 
methodology  for  obtaining  an  RD&D 
permit,  but  is  leaving  permit  application 
and  issuance  procedures  up  to  the 
States  wishing  to  issue  these  permits. 
EPA  will  work  with  interested  States  in 
developing  these  procedures  and  will 
issue  guidance  if  we  determine  that 
there  is  sufficient  interest  and  need  for 
such  guidance. 

A.  Duration  of  RD&D  Permits 

Today's  proposed  rule  would  limit 
the  duration  of  initial  RD&D  permits  to 
three  years.  EPA  believes  that  three 
years  is  an  appropriate  length  of  time  to 
initially  test  and  assess  the  performance 
of  an  iimovative  technology  or  process 
in  an  MSWLF.  Similar  to  the  RD&D 
permit  provision  for  hazardous  waste 
treatment  facilities,  this  rule  would 
allow  the  permit  to  be  renewed  for  three 
years  up  to  three  times.  Therefore,  this 
proposal  would  allow  for  a  maximiun 
permit  period  of  12  years.  While  this  is 
a  relatively  short  time  in  the  life  of  a 
landfill  and  a  longer  time  may  be 
needed  for  some  projects,  EPA  believes 
that  this  is  sufficient  time  to  determine 
whether  a  project  will  be  successful  in 
meeting  its  stated  goals.  If  a  project 
proves  successful  and  the  owner/ 
operator  and  State  agree  that  it  should 
continue  longer  than  12  years,  EPA  may 
develop  a  site-specific  rule  or  other 
appropriate  regulatory  modification  to 
the  MSWLF  criteria.  EPA  requests 
comment  on  whether  three  years  is  an 
appropriate  permit  duration  and 
whether  three  permit  renewals  for  a 
total  project  duration  of  12  years  is  also 
appropriate. 


Federal  Register /Vol.  67,  No.  Ill /Monday.  June  10,  2002  /  Proposed  Rules 


39665 


B.  Size  Limitations 

EPA  considered  placing  a  size 
limitation  on  the  RD&D  projects  to  be 
permitted.  This  included  the  area  of  the 
landfill,  as  well  as  the  quantity  of  waste 
placed  in  the  landfill.  EPA  determined 
that  due  to  the  variation  in  types  of 
projects,  limitations  based  on  size  of 
landfill,  quantity  of  waste,  or  other 
limitations  should  be  determined  by  the 
State  Director  on  a  site-specific  basis. 
Therefore,  EPA  is  not  proposing  to 
establish  any  limitations  based  on  size 
or  waste  quantity,  but  rather, 
recommends  that  the  Directors  of 
approved  States  consider  whether  size 
or  capacity  limitations  are  warranted, 
based  on  the  project  goals,  in  order  to 
protect  the  environment  and  himian 
health  and  stay  within  the  maximum 
duration  of  the  RD&D  perinit.  However, 
EPA  requests  comment  on  whether 
there  should  be  any  limitations  on  the 
size  of  the  landfill  or  quantity  of  waste 
placed  in  the  landfill. 

C.  Testing,  Monitoring,  and  Reporting 
Requirements 

To  ensure  that  projects  operating 
under  an  RD&D  permit  meet  the 
expectations  of  the  research, 
development,  or  demonstration  project, 
EPA  is  also  proposing  to  require  that  the 
permittee  test,  monitor,  and  submit 
information  to  the  State  Director  as 
specified  in  the  RD&D  permit  in  order 
for  the  Director  to  determine  the 
progress  of  the  project,  insiue  proper 
operation  of  the  landfill,  and  assure 
protection  of  human  health  and  the 
environment.  EPA  is  not  proposing 
particular  monitoring  testing,  or 
recordkeeping  requirements,  nor  does 
the  proposal  specify  monitoring 
frequency.  The  Agency  believes  that 
each  project  should  be  evaluated 
individually  to  determine  the 
appropriate  monitoring,  testing,  and 
records  to  be  kept,  as  well  as  to 
determine  how  often  such  monitoring  or 
testing  should  take  place.  Therefore, 
under  the  proposed  rule,  the  State 
Director  would  make  this  assessment 
and  include  specific  monitoring,  testing, 
and  recordkeeping  requirements  in  each 
permit.  Similarly,  EPA  is  proposing  that 
the  State  Director  specify  the  reporting 
requirements  in  the  permit  on  a  site- 
specific  basis. 

As  a  separate  requirement,  the 
proposed  rule  would  require  the  landfill 
owner/operator  to  submit  an  annual 
report  to  the  State  Director  summarizing 
progress  on  how  well  the  project  is 
attaining  its  goals.  Examples  of  goals 
include  environmental  protection,  cost 
benefits,  community  benefits,  compost 
recovery,  improved  ground  water 


protection,  more  rapid  and/or  complete 
decomposition  of  waste,  improved 
landfill  gas  recovery.  These  goals  should 
be  clearly  stated  in  the  permit  in 
objective,  measurable  terms  where 
possible.  EPA  specifically  requests 
comments  on  whether  these  monitoring 
and  reporting  requirements  are 
appropriate. 

IV.  State  and  Tribal  Implementation 

The  mimicipal  solid  waste  landfill 
criteria  are  implemented  in  one  of  two 
ways.  The  first,  and  preferred 
alternative,  is  that  each  State 
implements  the  criteria  after  EPA 
reviews  its  municipal  solid  waste 
landfill  permit  program  or  other  system 
of  prior  approval  and  finds  it  to  be 
adequate  pursuant  to  40  CFR  part  239. 
The  criteria  contain  provisions  that 
allow  States  to  develop  and  rely  on 
alternative  approaches  to  address  site- 
specific  conditions.  Therefore,  the 
actual  planning  and  direct 
implementation  of  solid  waste  programs 
is  principally  a  function  of  State 
governments  and  those  owners  and 
operators,  including  local  governments, 
of  MSWLFs,  rather  than  the  federal 
government.  The  criteria  can  also  be 
"self-implementing"  by  landfill  owners 
and  operators  in  those  States  that  have 
not  received  EPA  approval  of  their 
MSWLF  permitting  programs.  In  this 
case,  the  regulations  provide  less 
flexibility  for  owners  and  operators.  As 
of  January  1,  2002,  49  States  and 
territories  had  received  approval  of  their 
programs  and  are  implementing  these 
regulations. 

As  discussed  in  a  prior  Federal 
Register  notice  (63  FR  57027,  October 
23, 199d),  Tribes  are  not  included  in  the 
definition  of  State  under  RCRA,  and 
therefore  EPA  does  not  have  authority 
under  RCRA  to  approve  tribal  MSWLF 
permitting  programs.  However,  tribes 
can^  seek  the  same  flexibility  as  afforded 
owners  and  operators  located- in 
approved  States  through  a  site-specific 
rulemaking  as  discussed  in  the  EPA 
draft  guidance  entitled,  "Site  Specific 
Flexibility  Requests  for  Municipal  Solid 
Waste  Landfills  in  Indian  Coimtry," 
EPA530-97-016,  August  1997. 

Today's  proposed  rule  to  allow  RD&D 
permits  would  not  be  self 
implementing.  MSWLF  owners/ 
operators  would  only  be  able  to  obtain 
an  RD&D  permit  in  approved  States  that 
adopt  authority  to  issue  such  permits. 
Because  today's  proposed  rule  provides 
more  flexibility  than  existing  federal 
criteria,  States  would  not  be  required  to 
amend  their  permit  programs  which 
have  been  determined  to  be  adequate 
under  40  CFR  part  239.  States  would 
have  the  option  to  amend  statutory  or 


regulatory  definitions  pursuant  to 
today's  proposed  rule.  If  a  State  chooses 
to  amend  its  statutory  or  regulatory 
authority,  and  if  doing  so  modifies  the 
State's  solid  waste  permit  program,  the 
State  would  be  required  to  notify  the 
EPA  Regional  Administrator  of  the 
modification  as  provided  by  40  CFR 
239.12.  Whether  a  State  chooses  to 
incorporate  today's  proposed  rule  into 
its  solid  waste  program  would  have  no 
effect  on  its  existing  status  with  respect 
to  EPA  approval,  i.e..  State  revisions  to 
issue  RD&D  permits  will  not  open 
previously  approved  solid  waste 
programs  for  Federal  review. 

Tribes  may  also  receive  RD&D  permits 
allowed  by  today's  proposed  rule 
similar  to  owners  and  operators  located 
in  approved  States  through  a  site- 
specific  rulemaking  outlined  in  the 
previously  referenced  draft  guidance 
document,  "Site  Specific  Flexibility 
Requests  for  Municipal  Solid  Waste 
Landfills  in  Indian  Country." 

V.  How  Does  This  Proposed  Rule 
Comply  With  Applicable  Statues  and 
Executive  Orders? 

A.  Executive  Order  12866  (Regulatory 
Planning  and  Review) 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)],  the  Agency 
must  determine  whether  a  regulatory 
action  is  significant  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order.  A 
significant  regulatory  action  is  defined 
by  Executive  Order  12866  as  one  that 
may:  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroimient,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 
Today's  proposed  rule  would  allow,  but 
would  not  require,  States  to  provide 
RD&D  permits  to  individual  MSWLFs. 
The  proposed  rule  would  not  require 
any  MSWLF  to  apply  for  such  a  permit, 
but  would  provide  an  opportunity  to 
those  MSWLFs  seeking  to  try  innovative 
or  new  technology  or  processes  with 
respect  to  landfilling  municipal  solid 
waste. 
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It  has  been  determined  that  today's 
proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review.  Today's  proposed  rule 
would  impose  no  new  requirements  and 
is  intended  to  give  more  flexibility  to 
the  regulated  conununity  with 
significant  potential  net  cost  savings. 
Although  net  cost  savings  are  expected, 
EPA  is  imable  to  estimate  the  magnitude 
of  the  savings  because  it  is  yet  to  be  seen 
how  many  RD&D  permits  will  be 
authorized  or  what  kinds  of  permit 
changes  or  innovations  might  be 
imdertaken. 

B.  Regulatory  Flexibility  Act  (UFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  luiless  the  agency 
certifies  that  the -rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  a 
small  business  that  is  primarily  engaged 
in  the  collection  and  disposal  of  refuse 
in  a  landfill  operation  as  defined  by 
NAICS  codes  562212  and  924110  (also 
defined  by  SIC  codes  4953  and  9511) 
with  annual  receipts  less  than  10 
million  dollars,  as  defined  in 
accordance  with  the  Small  Business 
Administration  (SBA)  size  standards 
established  for  industries  listed  in  the 
North  American  Industry  Classification 
System  (see  http://www.sba.gov/size/ 
NAICS-cover-page.html);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
Agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (SISNOSE).  The  following 
discussion  explains  EPA's 
determination. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (SISNOSE),  since  the  rule  has 
direct  effects  only  on  state  agencies.  The 
purpose  of  this  rule  is  to  add  flexibility 
to  the  MSWLF  criteria.  This  rule  would 
add  no  new  requirements  to  the  MSWLF 
criteria  for  either  existing  or  new 
facilities,  nor  will  it  increase  costs  for 
new  or  existing  MSWLFs  regardless  of 
size.  In  conclusion,  EPA  has  determined 
that  this  rule  would  not  impose 
significant  new  burdens  on  small 
entities.  Instead,  this  rule  is  expected  to 
provide  net  annual  benefits  (in  the  fonn 
of  regulatory  relief;  potential  research, 
development,  and  innovation 
advancements;  and  long-term  benefits) 
from  the  voluntary  participation  by 
facilities  in  the  private  sector. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4;  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  alternatives  and  adopt  the 
least  costly,  most  cost  effective  or  least 
burdensome  aitemative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  section  205  do  not  apply  when  they 
are  inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA's  analysis  of  compliance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
found  that  this  proposed  rule  imposes 
no  additional  enforceable  burden  on  any 
State,  local  or  tribal  governments  or  the 
private  sector.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202,  203.  and  205  of  UMRA. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  dociunent  will 
be  prepared  by  EPA  and  a  copy,  when 
completed,  may  be  obtained  from  Susan 
Auby  by,  mail  at  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave., 
NW.,  Washington.  DC  20460,  by  email 
at  auby.susan@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  can  also 
be  downloaded  off  the  internet  at 
http://www.epa.gov/icr  v/hen  it  is 
available. 

The  ICRs  affected  by  this  rule  are  for 
40  CFR  parts  239,  Requirements  for 
State  Permit  Program  Determination  of 
Adequacy  and  part  258,  MSWLF 
Criteria.  EPA  has  submitted  the  ICR  for 
part  239  (ICR#  1608.03,  OMB#  2050- 
152)  to  OMB  for  review.  EPA  included 
estimates  of  the  cost  for  approved  States 
to  revise  their  existing  program  for 
today's  rule.  The  estimated  cost  was 
$5,680  per  respondent.  EPA  is 
requesting  conunents  from  States  which 
plan  to  make  these  revisions  so  that  EPA 
can  better  understand  the  expected 
burden  that  would  be  incurred  by  states 
who  wish  to  make  these  changes.  EPA 
is  estimating  that  approximately  five 
states  will  revise  their  rules  to  take 
advantage  of  today's  proposal.  In 
addition,  EPA  is  also  requesting 
information  from  MSWLF  owners/ 
operators  on  the  reporting  burden  that 
they  would  incur  due  to  this  rule  under 
the  part  258,  MSWLF  criteria  ICR  (ICR# 
1381.06,  OMB#  2050-0122). 
Information  which  States  are  expected 
to  require  include  the  annual  report 
specified  in  the  rule  as  well  as 
additional  monitoring  and  testing 
requirements  which  may  be  specified  by 
a  State  authority.  Additional  monitoring 
requirements  could  include  the 
measurement  of  leachate  head  on  the 
liner^  landfill  temperature  at  various 
locations;  type,  application  rate  and 
application  method  of  various  wastes 
including  liquid  wastes  and  water  that 
maybe  placed  in  the  landfill;  additional 
hydraulic  studies;  landfill  settlement 
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rate  determinations,  etc.  At  present  EPA 
estimates  that  only  two  to  three  landfills 
a  year  will  be  permitted  under  this 
proposed  rule  over  the  next  few  years. 
Reporting  requirements  are  estimated  to 
cost  between  $15,000  and  $25,000  per 
year  per  landfill.  So  total  reporting  costs 
are  estimated  at  $30,000  to  $75,000  per 
year  for  the  first  year  and  increasing  at 
a  rate  of  $50,000  per  year  for  the  next 
three  years  thereafter.  Biu-den  means  the 
total  time,  effort,  or  financial  resources 
exptended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  soiut:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  Jire  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  conunents 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Enviroiunental 
Protection  Agency  (2823);  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20460-0001;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  N.W.,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  Include  the  ICR 
number  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  June  10.  2002,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  July  10, 
2002.  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

F.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 


accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  the 
relationship  between  the  national 
goverrmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Implementation 
of  this  proposed  rule  by  a  State  would 
be  at  the  State's  discretion  and  would 
not  be  required.  Nevertheless,  although 
section  6  of  Executive  Order  13132  does 
not  apply  to  this  rule,  EPA  has 
consulted  with  States  through  the 
Association  of  State  and  Territorial 
Solid  Waste  Management  Officials 
during  the  development  of  this 
proposal.  Thus,  Executive  Order  13132 
does  not  apply  to  this  proposed  rule 
change. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultatipn  and  Coordination  with 
Indian  Tribal  Govenmients"  (65  FR 
67249,  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Under  section  5(b)  of  Executive  Order 
13175,  EPA  may  not  issue  a  regulation 
that  has  tribal  implications,  that 
imposes  substantial  direct  compliance 


costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  tribal 
governments,  or  EPA  consults  with 
tribal  officials  early  in  the  process  of 
developing  the  proposed  regulation. 
Under  section  5(c)  of  Executive  Order 
13175.  EPA  may  not  issue  a  regulation 
that  has  .tribal  implications  and  that 
preempts  tribal  law.  unless  the  Agency 
consults  with  tribal  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

EPA  has  concluded  that  this  proposed 
rule  would  have  no  new  tribal 
implications.  It  would  not  present  any 
additional  burden  on  the  tribes,  but 
would  allow  more  flexibility  for 
compliance  with  the  MSWLF  criteria.  It 
would  neither  impose  substantial  direct 
compliance  costs  on  tribal  governments, 
nor  preempt  State  law.  Thus,  the 
requirements  of  sections  5(b)  and  5(c)  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  enviroiunental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866,  and 
because  it  would  not  affect  decisions 
involving  the  environmental  health  or 
safety  risks  to  children. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtarj'  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods. 
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sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  explanations  to  Congress, 
through  0MB,  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

/.  Executive  Order  12898: 
Environmental  Justice. 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report."  and 
National  Environmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assiuning  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

The  Agency  believes  that  today's 
proposed  rule  which  would  provide  for 
research,  development,  and 
demonstration  permits  for  municipal 
solid  waste  landfills  would  not  have  an 
adverse  environmental  or  economic 
impact  on  any  minority  or  low-income 
group,  or  on  any  other  type  of  affected 
community  since  these  standards  would 
not  significantly  affect  the  location  of 
any  solid  waste  collection  facility. 

/.  Executive  Order  13211:  Energy  Effects 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  258 

Environmental  protection.  Reporting 
and  recordkeeping  requirements, 
Mimicipal  Landfills,  Waste  treatment 
and  disposal. 


Dated:  May  31.  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  is  proposing  to  amend 
40  CFR  part  258  as  follows: 

PART  258-{AMEN0ED] 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1345(d)  and  (e);  42 
U.S.C.  6902(a).  6907.  6912(a).  6944.  6945(c) 
and  6949a(c). 

2.  New  §  258.4  is  added  to  part  258  to 
read  as  follows 

§258.4    Research,  development,  and 
demonstration  pennits. 

(a)  The  Director  of  an  approved  State 
may  issue  a  research,  development,  and 
demonstration  permit  for  a  new  or 
existing  mimicipal  solid  waste  landfill 
for  which  the  owner  or  operator 
proposes  to  utilize  innovative  and  new 
methods  for  operation,  design,  or 
landfill  cover  which  vary  from  any  of 
the  following  criteria: 

(1)  The  operating  criteria  in  subpart  C 
of  this  part  except  the  procedures  for 
excluding  the  receipt  of  hazardous 
waste  in  §  258.20  and  the  explosive 
gases  control  requirements  in  §  258.23; 

(2)  The  design  criteria  in  subpart  D  of 
this  part;  and 

(3)  The  final  cover  criteria  in 
§  258.60(a)  and  (b). 

(b)  Any  permit  issued  under  this 
section  must  include  such  terms  and 
conditions  as  least  as  protective  as  the 
criteria  in  the  part  to  assure  protection 
of  human  health  and  the  environment. 
Such  permits  shall: 

(1)  Provide  for  the  construction  and 
operation  of  such  facilities  as  necessary, 
for  not  longer  than  three  years  unless 
renewed  as  provided  in  paragraph  (c)  of 
this  section; 

(2)  Provide  for  the  receipt  by  the 
landfill  of  only  those  types  and 
quantities  of  municipsd  solid  waste  and 
non-hazardous  wastes  which  the  State 
Director  deems  appropriate  for  the 
purposes  of  determining  the  efficacy 
and  performance  capabilities  of  the 
technology  or  process; 

(3)  Include  such  requirements  as 
necessary  to  protect  human  health  and 
the  environment  (including  but  not 
limited  to,  requirements  regarding 
monitoring,  design,  operation,  financial 
responsibility,  closure  and  post-closiue, 
and  remedial  action),  including  such 
requirements  as  necessary  regarding 
testing  and  providing  information  to  the 
State  Director  with  respect  to  the 
operation  of  the  facility; 

(4)  Require  the  owner  or  operator  of 

a  landfill  permitted  under  this  section  to 


submit  an  aimual  report  to  the  State 
Director  showing  whether  and  to  what 
extent  the  site  is  progressing  in  attaining 
project  goals.  The  report  will  also 
include  a  summary  of  all  monitoring 
and  testing  requirements  as  well  as  any 
other  operating  information  specified  by 
the  State  Director  in  the  permit;  and 

(5)  Require  compliance  with  the 
criteria  in  subpart  B  (location 
restrictions),  subpart  E  (groimd  water 
monitoring  and  corrective  action),  and 
subpart  G  (financial  assurance)  of  this 
part. 

(c)  The  Director  of  an  approved  State 
may  order  an  immediate  termination  of 
all  operations  at  the  facility  at  any  time 
he  determines  that  the  overall  goals  of 
the  projects  are  not  being  attained, 
including  protection  of  human  health  or 
the  environment. 

(d)  Any  permit  issued  imder  this 
section  may  not  be  renewed  more  than 
three  times  by  the  Director  of  an 
approved  State.  Each  such  renewal  shall 
be  for  a  period  of  not  more  than  three 
years. 

[FR  Doc.  02-14489  Filed  6-7-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  18 

Marine  Mammals:  Incidental  Take 
During  Specified  Activities 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  (EIS). 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  we, 
the  Fish  and  Wildlife  Service,  intend  to 
prepare  an  EIS  to  evaluate  the  effects  of 
authorizing  the  incidental, 
unintentional  take  of  small  numbers  of 
Florida  manatees  (Trichechus  manatus 
latirostris).  Pursuant  to  the  Marine 
Mammal  Protection  Act  (MMPA),  we 
are  currently  in  the  process  of 
developing  incidental  take  regulations 
for  government  activities  related  to  the 
operation  of  watercraft  and  watercraft 
access  facilities  within  the  geographic 
area  of  the  species'  range  in  Florida  for 
a  period  of  not  more  than  five  years. 
DATES:  We  will  consider  comments  on 
the  proposed  Programmatic 
Environmental  Impact  Statement  that 
are  received  by  July  25,  2002. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods: 
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1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Jacksonville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  6620  Southpoint 
Drive,  South,  Suite  310,  Jacksonville, 
Florida  32216. 

2.  You  may  hand-deliver  written 
comments  to  our  Jacksonville  Field 
Office,  at  the  above  address,  or  fax  your 
comments  to  904/232-2404. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
fw4jesjacksonville@fws.gov.  For 
directions  on  how  to  submit  electronic 
comment  files,  see  the  "Public 
Comments  Solicited"  section. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  from  8  a.m.  to  4:30  p.m.,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Benjamin,  Assistant  Field 
Supervisor  Jacksonville  Field  Office, 
U.S.  Fish  and  Wildlife  Service  (see 
ADDRESSES  section),  telephone  904/232- 
2580;  or  visit  our  Web  site  at  bttp:// 
northflorida.fws.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
104  of  the  Marine  Mammal  Protection 
Act  of  1972,  as  amended  (16  U.S.C. 
1361-1407)  (MMPA),  sets  a  general 
moratorium,  with  certain  exceptions,  on 
the  taking  and  importation  of  marine 
mammals  and  marine  mammal  products 
and  makes  it  unlawful  for  any  person  to 
take,  possess,  transport,  purchase,  sell, 
export,  or  offer  \p  purchase,  sell,  or 
export,  any  marine  mammal  or  marine 
mammal  product  unless  authorized. 
Take,  as  defined  by  section  3(13)  of  the 
MMPA  means  to  harass,  hunt,  captiue, 
or  kill,  or  attempt  to  harass,  hunt, 
capture,  or  kill  any  marine  mammal. 

"Harassment"  is  defined  at  section 
3(18)  of  the  MMPA  as  any  act  of  pursuit, 
torment,  or  annoyance  which — (i)  has 
the  potential  to  injure  a  marine  mammal 
or  marine  mammal  stock  in  the  wild;  or 
(ii)  has  the  potential  to  distiu'b  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  (16  U.S.C.  1362). 
You  can  find  other  definitions  relevant 
to  our  proposed  action  at  50  CFR 
18.27(c). 

The  MMPA  contains  exceptions  to  the 
moratoriiun.  For  example,  section 
101(a)(5)(A)  authorizes  the  Secretary, 
upon  request  by  citizens  of  the  United 
States  who  engage  in  a  specified  activity 
(other  than  commercial  fishing)  within 
a  specified  geographical  region,  to  allow 
the  incidental,  but  not  intentional,  take 


of  small  numbers  of  a  species  or  stock 
of  marine  mammal  if  certain  findings 
are  made  and  regulations  prescribed. 
The  Secretary  must  find  that  the  total  of 
such  taking  during  the  specified  time 
period  (not  more  than  five  consecutive 
years  each)  will  have  a  negligible  impact 
on  the  species  or  stock  and  will  not 
have  an  unmitigable  impact  on  the 
.  availability  of  such  species  or  stock  for 
subsistence  uses.  The  regulations 
implementing  the  MMPA  define 
"negligible  impact"  as  an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  sxuvival 
(50  CFR  18.27(c)).  If  such  findings  are 
made,  we  would  then  establish  specific 
regulations  setting  forth  permissible 
methods  of  taking  pursuant  to  such 
activity,  means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species  or  stock  and  their  habitat,  and 
requirements  for  monitoring  and 
reporting  such  taking.  We  have 
determined  that  the  subsistence 
provision  requiring  a  finding  that  the 
total  taking  not  have  an  immitigable 
impact  on  the  availability  of  the  species 
or  stock  for  subsistence  uses  is  not 
applicable  to  Florida  manatees. 

Following  promulgation  of  incidental 
take  regulations,  U.S.  citizens  (including 
government  agencies)  could  apply  for  a 
Letter  of  Authorization,  which,  if 
granted,  would  authorize  incidental  take 
associated  with  an  applicant's  activities. 
Procediu-es  for  obtaining  a  Letter  of 
Authorization  are  described  at  50  CFR 
18.27(f). 

The  largest  known  hiunan-related 
cause  of  manatee  deaths  is  collisions 
with  watercraft.  Between  1976  and 
1999,  watercraft-related  deaths 
increased  at  an  average  of  7.2  percent 
per  year.  In  2000  and  2001,  watercraft- 
related  deaths  accounted  for  29  percent 
and  25  percent,  respectively.  From  1996 
to  2001,  watercraft-related  deaths  have 
been  the  highest  on  record,  ranging  from 
54  to  82. 

In  the  State  of  Florida,  County,  State, 
and  Federal  agencies  engage  in  a  variety 
of  activities  that  may  result  in  the 
incidental,  unintentional  take  of 
manatees  by  watercraft.  Many  of  these 
activities  relate  to  the  use  and  regulation 
of  watercraft  operated  in  Florida  waters 
accessible  to  manatees,  including;  (1) 
Regulating  boater  behavior  on  the  water 
(e.g.,  speed  zones  and  vessel 
registration);  (2)  permitting  construction 
of  watercraft  access  facilities  (marinas, 
docks,  boat  ramps);  (3)  funding 
construction  of  watercraft  access 
facilities;  (4)  operating  watercraft  access 
facilities;  and  (5)  operating  watercraft. 


To  dale,  there  is  no  authorization  for  the 
incidental,  unintentional  death,  injury, 
or  harassment  of  manatees  caused  by 
these  otherwise  legal  activities. 

We  engage  in,  or  have  the  authority  to 
engage  in,  each  of  the  above  five 
categories  of  activities;  therefore,  our 
activities  could  result  in  the  incidental, 
unintentional  take  of  manatees.  As  such, 
we  have  initiated  development  of ' 
incidental  take  regulations  for  our  own 
activities  related  to  watercraft  in 
Florida.  We  have  also  encouraged  other 
Federal  and  State  agencies  involved  in 
these  same  types  of  activities  to  join  us 
in  this  evaluation  in  order  to  develop  a 
more  comprehensive  rule  that  could 
address  a  broader  range  of  activities  that 
may  result  in  watercraft-related  take  of 
manatees. 

The  Environmental  Impact  Statement 
will  evaluate  the  environmental  effects 
of  the  incidental  take  regulations,  and 
will  evaluate  alternatives  for  structuring 
and  implementing  the  proposed 
regulations. 

Persons  wishing  to  provide  relevant 
information  and  comments  regarding 
this  activity  should  submit  these  to  the 
above  address.  For  information,  please 
contact  the  individual  identified  above 
in  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Comments  Solicited 

Interested  persons  are  invited  to 
submit  comments  regarding  our 
preparation  of  an  EIS  related  to 
development  of  incidental  take 
regulations  for  manatees  in  Florida.  We 
welcome  any  and  all  suggestions, 
materials,  and  recommendations  to 
assist  and  guide  us  in  this  endeavor. 
Specifically,  we  are  seeking: 

•  Information  on  the  direct, 
secondary  and  cumulative  effects  of  this 
rulemaking  on  manatees,  manatee 
habitat,  and  other  aspects  of  the  human 
environment; 

•  Suggestions  regarding  the  range  of 
alternatives  to  be  considered  in  the  EIS, 
including  alternatives  for  structuring  the 
proposed  incidents  take  regulations, 
and  alternatives  to  incidental  take 
regulations; 

•  Information  regarding  the  potential 
social  and  economic  effects  of  the 
proposed  regulations; 

•  Information  on  potential  mitigative 
measures,  including  technological 
measures,  that  would  result  in  the  least 
practicable  impact  on  manatees  and 
their  habitat;  and. 

•  Suggested  means  and  measures  to 
report  and  monitor  the  effects  of 
incidental  take  on  manatees. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
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diuing  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  name  and  home 
address  from  the  EIS  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 


this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  business,  and  from 
individuals  identifying  themselves  as 
representatives  or  ofRcials  of 


organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  May  6,  2002. 
Sam  D.  Hamilton, 
Regional  Director,  Region  4. 
[FR  Doc.  02-14326  Filed  6-7-02;  8:45  am] 
8ILUNG  CODE  4310-5S-P 
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DEPARTMENt  OF  AGRICULTURE 

Agricultural  Marketing  Service 
Pocket  Number:  FV-02-336] 

United  States  Standards  for  Grades  of 
Grapefruit  Juice 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice;  request  for  public 
comment. 

summary:  The  Agricultiu-al  Marketing 
Service  (AMS),  prior  to  undertaking 
research  and  other  work  associated  with 
revising  an  official  grade  standard,  is 
soliciting  comments  on  the  petition  to 
change  the  United  States  Standards  for 
Grades  of  Grapefruit  Juice.  AMS 
received  a  petition  from  the  Indian 
River  Citrus  League  asking  USDA  to 
consider  replacing  the  current  Grade 
"A"  minimum  standard  with  content  of 
proposed  the  Florida  Department  of 
Citrus  "Gold  Standard". 
DATES:  Comments  must  be  submitted  on 
or  before  August  9,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  notice.  Comments  must 
be  sent  to  Karen  L.  Kaufrnan, 
Standardization  Section,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
'  1400  Independence  Avenue  SW.,  Room 
d709.  South  Building;  STOP  0247, 
Washington,  DC  20250;  Fax  (202)  690- 
i527,  e-mail  Karen.Kaufman@usda.gov. 
the  United  States  Standards  for  Grades 
of  Grapefruit  Juice  is  available  either 
tluough  the  address  cited  above  or  by 
accessing  the  AMS  Home  Page  on  the 
Internet  at  http://www.ams.usda.gov/fv/ 
ppb.html. 
SUPPLEMENTARY  INFORMATION: 

background 

AMS  received  a  petition  from  Indian 
^ver  Citrus  League  requesting  the 


revision  of  the  United  States  Standards 
for  Grades  of  Grapefruit  Juice.  The 
standards  are  established  imder  the 
authority  of  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1621-1627).  The 
petitioner  represents  growers  on 
Florida's  East  Coast,  along  the  Indian 
River  called  the  Indian  River  District. 
Only  grapefruit  grown  in  this  area  can 
be  labeled  'Indian  River  Grapefruit'. 

The  petitioner  is  requesting  that 
USDA  replace  the  current  Grade  "A" 
minimum  standards  with  the  content  of 
the  "Gold  Standard"  as  proposed  by  the 
Florida  Department  of  Citrus.  The  "Gold 
Standard"  proposes  that  grapefruit  juice 
have  the  following  analytical 
requirements:  Brix:  minimum  9.5°,  smd 
a  maximum  10.7";  Acid:  minimum  0.85, 
maximum  1.20;  Brix/ Acid  Ratio: 
minimiun  9.0:1,  maximum  11.0:1;  and 
Limonin  (ppm):  minimum  3.5, 
maximum  5.5;  Naringin  (ppm) 
minimum  300,  maximum  650. 

The  standard  for  grapefruit 
(unsweetened)  juice  is  based  on  score 
points  for  Grade  "A"  and  "B".  The 
quality  factors  scored  are  for  color, 
defects  and  flavor.  Analytical  factors  for 
Grade  "A"  Brix:  minimum  9.0°;  Brix/ 
Acid  ratio:  minimum  8.0:1,  maximum 
14.0:1;  free  and  suspended  pulp 
(percent  by  volume):  maximum  10  and 
recoverable  oil  (percent  by  volume): 
.020. 

The  petitioner  believes  changing  the 
standard  will  improve  the  quality  of 
grapefruit  juice  produced,  therefore 
increasing  overall  consumption. 

Agricultural  Marketing  Service 

Prior  to  undertaking  detailed  work  to 
develop  a  proposed  revised  standard 
AMS  is  soliciting  for  comment  on  the 
petition  submitted  by  the  Indian  River 
Citrus  League  to  change  the  standard  for 
Grades  of  Grapefruit  Juice.  In  particular, 
AMS  would  welcome  comments  and 
information  regarding  the  likely  utility 
of  a  new  grade  standard  for  grapefruit 
juice  and  the  probable  impact  on 
consumers,  processors,  and  growers. 

This  notice  provides  for  a  60  day 
comment  period  for  interested  parties  to 
comment  on  changes  to  the  standard. 
Should  AMS  conclude  that  there  is  a 
substantial  interest  in  the  proposal,  the 
Agency  will  develop  a  proposed  new 
standard  that  will  be  published  in  the 
Federal  Register  with  a  request  for 
comments  in  accordance  with  7  CFR 
Part  36. 


Dated:  )une  4,  2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  02-14454  Filed  6-7-02:  8:45  am) 

BILUNG  COOE  3410-02-^ 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Extension  of  approval  of  an 

information  collection;  comment 

request. 

SUMMARY:  This  notice  announces  a 
public  comment  period  on  the 
information  collection  requests  (ICRs) 
associated  with  crop  insiuance  policies 
administered  by  Federal  Crop  Insurance 
Corporation  (FCIC). 

DATES:  Written  comments  on  this  notice 
will  be  accepted  until  close  of  business 
August  9,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
Timothy  Hoffmann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agricultiu«,  6501  Beacon 
Drive,  Stop  0812,  Kansas  City,  MO 
64133.  Comments  titled  "Information 
Collection  0MB  0563-0057"  may  be 
sent  via  the  Internet  to: 
DirectorPDD@rm  .fcic.  usda.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber,  Risk  Management 
Specialist,  Federal  Crop  Insurance 
Corporation,  at  the  address  listed  above, 
telephone  (641)  535-6025. 

SUPPLEMENTARY  INFORMATION: 

Title:  New  Crop  Insurance  Programs 
(Pilot  and  Private  Crop  Insurance 
Policies). 

OMB  Number:  0563-0057. 

Expiration  Date  of  Approval:  April  30, 
2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  FCIC  is  proposing  to  renew 
the  currently  approved  information 
collection,  OMB  Number  0563-0057.  It 
is  currently  up  for  renewal  and 
extension  for  three  years.  FCIC  is 
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conducting  a  thorough  review  of 
information  collections  associated  with 
its  crop  insurance  policies  under  this 
collection.  The  information  collection 
requirements  for  this  renewal  package 
are  necessary  for  administering  the  crop 
insurance  program.  Producers  are 
required  to  report  specific  data  when 
they  apply  for  crop  insurance  and  report 
acreage,  yields  and  notices  of  loss. 
Insurance  companies  accept 
applications,  issue  policies,  establish 
and  provide  insurance  coverage, 
compute  liability,  premium,  subsidies, 
and  losses,  indemnify  producers,  and 
report  specific  data  to  FCIC,  as  required. 
Insurance  agents  market  crop  insurance 
and  service  the  producer.  This  data  is 
used  to  administer  the  Federal  crop 
insurance  program  in  accordance  with 
the  Federal  Crop  Insurance  Act,  as 
amended. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
extend  its  approval  of  our  use  of  this 
information  collection  activity  for  an 
additional  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  concerning 
this  information  collection  activity. 
These  comments  will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.4 
hours  per  response. 

Respondents/Affected  Entities:  Parties 
affected  by  the  information  collection 
requirements  included  in  this  Notice  are 
producers  and  insurance  companies 
reinsured  by  FCIC,  including  their 
agents. 

Estimated  annual  number  of 
respondents:  14,496. 

Estimated  annual  number  of 
responses  per  respondent:  2.3. 

Estimated  annual  number  of 
responses:  33,343. 

Estimated  total  annual  burden  hours 
on  respondents:  13,113. 


All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  in  Washington,  DC,  on  May  31, 
2002. 
Ross  |.  Davidson,  Jr., 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  02-14407  Filed  6-7-02;  8:45  am] 

BHJJNG  0006  3410-08-P 


DEPARTMENT  OF  AGRICULTURE 

Risk  Management  Agency 

^k>tice  of  Intent  To  Seek  Approval  To 
Conduct  an  Infonnation  Collection 

agency:  Risk  Management  Agency, 

USDA. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Risk  Management  Agency  to  request 
approval  for  information  collections  in 
support  of  the  agency's  mission  to 
improve  the  economic  stability  of 
agriculture  through  a  sound  system  of 
crop  insurance.  Approval  will  be 
requested  for  generic  information 
collection  projects. 

DATES:  Written  comments  on  this  notice 
will  be  accepted  until  close  of  business, 
August  9,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
Virginia  Guzman,  United  States 
Department  of  Agriculture  (USDA), 
Research  and  Evaluation  Division, 
Federal  Crop  Insurance  Corporation, 
Risk  Management  Agency,  6501  Beacon 
Drive,  Mail  Stop  813,  Kansas  City,  MO 
64133.  Written  comments  may  also  be 
submitted  electronically  to: 
RMARED_PRA@rm.fcic.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Guzman  or  David  Fulk,  at  the 
Kansas  City,  MO  address  listed  above, 
telephone  (816)  926-6343. 
SUPPLEMENTARY  INFORMATION: 

Title:  Agricultural  Risk  Management, 
Research  and  Evaluation,  Generic 
Information  Collections. 

0\{B  Number:  0563-NEW. 

Type  of  Request:  New  Information 
Collection. 

Abstract:  The  Risk  Management 
Agency  intends  to  seek  information  in 
order  to  fulfill  its  mission  to  improve 
the  economic  stability  of  agricultiire 
through  a  sound  system  of  crop 
insurance.  The  Risk  Management 
Agency  requires  input  from  agricultural 


producers,  producer  groups,  academia 
and  the  insurance  industry  in  order  to 
maintain  and  expand  existing  crop 
insurance  products,  develop  new  risk 
management  tools,  conduct  research 
into  a  variety  of  risk  management  issues 
and  to  evaluate  the  progress  of  research 
projects.  The  information  collections 
will  include:  the  utilization  of  written 
requests  for  information;  questionnaires 
or  surveys;  listening  sessions  or  focus 
groups;  requests  for  applications  and 
status  reports.  Information  collections 
are  necessary  to  provide  input  and  data 
on  the  performance  of  existing  risk 
management  products,  to  access  the  risk 
management  needs  of  agricultural 
producers,  to  access  the  feasibility  of 
new  risk  management  products  and 
tools,  to  obtain  the  information 
necessary  for  the  development  of 
partnership  agreements  and  to  obtain 
information  on  the  status  of  research 
agreements  and  projects.  We  are  asking 
the  Office  of  Management  and  Budget 
(OMB)  to  approve  this  information 
collection  activity  for  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  concerning 
the  information  collection  activities. 
These  comments  will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 

-  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  or  other  collection 
technologies,  e.g.  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
infonnation  is  estimated  to  average  48 
minutes  per  response  for  a  total  burden 
of  15, 107  hours. 

Respondents/Affected  Entities: 
Individuals  and  businesses  involved  in 
the  production  of  agricultural 
production  and  livestock;  individuals 
and  businesses  in  the  crop  insurance 
industry;  academia,  including 
individuals  or  representatives  of 
universities  and  colleges  who  are 
involved  in  research  and  issues  of 
American  agriculture  and  risk 
management. 

Estimated  annual  number  of 
respondents:  18,884. 
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Estimated  annual  number  of 
responses:  18,884  or  1  per  respondent. 

Estimated  total  annual  burden  on 
respondents:  15,107. 

All  responses  to  this  notice  will  be 
Bimimarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  in  Washington,  DC,  on  May  31, 
2002. 

Ross  J.  Davidson,  Jr., 
Manager,  Federal  Crop  Insurance 
Corporation. 

■FR  Doc.  02-14406  Filed  6-7-02;  8:45  am] 
MLUNQ  CODE  3410-OS-P 


>EPARTMENT  OF  AGRICULTURE 

tural  Business-Cooperative  Service 

lice  of  Request  for  Approval  of  a 
w  Information  Collection  With  Use 
of  a  Survey 

agency:  Rural  Business-Cooperative 

Service,  USDA. 

ACTION:  Proposed  collection;  comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Rural  Business- 
Cooperative  Service's  (RBS)  intention  to 
request  approval  of  a  new  information 
collection  in  order  to  render  service  to 
associations  of  producers  of  agricultural, 
forestry,  fisheries  products  and 
federations  and  subsidiaries  thereof  as 
authorized  in  the  Cooperative  Marketing 
Act  of  1926. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  9,  2002,  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  J.  Reynolds,  Agricultural 
Economist,  RBS,  U.S.  Department  of 
Agriculture.  1400  Independence  Avenue 
SW.,  Stop  3253,  Washington.  DC  20250- 
3253,  Telephone  (202)  720-3694. 
SUPPLEMENTARY  INFORMATION: 

Title:  Survey  of  Cooperatives  on 
Selecting  Candidates  for  Director 
Elections. 

Type  of  Request:  New  Information 
Collection. 

Abstmct:  The  mission  of  the  Rural 
Business-Cooperative  Service  (RBS)  is  to 
assist  farmer-owned  cooperatives  in 
improving  the  economic  well  being  of 
their  farmer-members.  This  is 
accomplished  through  a  comprehensive 
program  of  research  on  structural, 
operational,  and  policy  issues  affecting 
cooperatives;  technical  advisory 
assistance  to  individual  cooperatives 
and  to  groups  of  producers  who  wish  to 
organize  cooperatives;  and  development 
of  educational  and  informational 


material.  The  authority  to  carry  out 
RBS's  mission  is  defined  in  the 
Cooperative  Marketing  Act  of  1926  (44 
Stat.  802-1926). 

Authority  and  Duties  of  Division  (7 
U.S.C.  453). 

(a)  The  division  shall  render  service 
to  associations  of  producers  of 
agricultural  products,  and  federations 
and  subsidiaries  thereof,  engaged  in  the 
cooperative  marketing  of  agricultural 
products  including  processing, 
warehousing,  manufacturing,  storage, 
the  cooperative  purchasing  of  farm 
supplies,  credit,  financing,  insurance, 
and  other  cooperative  activities. 

(b)  The  division  is  authorized  to: 

(1)  acquire,  analyze  and  disseminate 
economic,  statistical,  and  historical 
information  regarding  the  progress, 
organization,  and  business  methods  of 
cooperative  associations  in  the  United 
States  and  foreign  coim tries. 

(2)  conduct  studies  of  the  economic, 
legeil,  financial,  social  and  other  phases 
of  cooperation,  and  publish  the  results 
thei^eof.  Such  studies  shall  include  the 
analyses  of  the  organization,  operation, 
financial  and  merchandising  problems 
of  cooperative  organizations. 

(3)  make  surveys  and  analyses  if 
deemed  advisable  of  the  accounts  and 
business  practices  of  representative 
cooperative  associations  upon  their 
request;  to  report  to  the  association  so 
surveyed  the  results  thereof;  and  with 
the  consent  of  the  association  so 
surveyed  to  publish  summaries  of  the 
results  of  such  surveys,  together  with 
similar  facts,  for  the  guidance  of 
cooperative  associations  and  for  the 
purpose  of  assisting  cooperative 
associations  in  developing  methods  of 
business  and  market  analysis. 

(4)  acquire  from  all  available  sources, 
information  concerning  crop  prospects, 
supply,  demand,  current  receipts, 
exports,  imports,  and  prices  of 
agricultural  products  handled  or 
marketed  by  cooperative  associations, 
and  to  employ  qualified  commodity 
marketing  specialists  to  summarize  and 
analyze  this  information  and 
disseminate  the  same  among 
cooperative  associations  and  others. 

Cooperatives  are  a  distinct  form  of 
business  by  having  ownership  and 
control  by  a  membership  of  those  who 
are  users  of  the  services  provided  by 
such  businesses.  Their  democratic 
governance  involves  elections  of  and  by 
members  to  the  boards  of  directors. 
Cooperatives  operate  in  highly 
competitive  industries  and  require  not 
only  the  highest  caliber  of  management, 
but  also  effective  leadership  and 
guidance  from  those  members  who  are 
elected  to  serve  on  boards.  This  survey 
is  designed  to  pool  the  knowledge  of 


different  methods  used  by  cooperatives 
in  selecting  candidates  for  election  to 
their  boards.  Survey  results  will  be 
summarized  for  purposes  of  comparison 
and  information  sharing.  Alternative 
methods  of  selecting  candidates  will  be 
analyzed  in  a  context  of  appropriate  and 
effective  methods  for  different  types  of 
cooperatives  in  terms  of  membership 
size  and  complexity  of  business 
operations.  No  previous  surveys  of  this 
topic  have  been  conducted  for  U.S. 
agricultural  cooperatives. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  13.75  minutes 
(0.23  hours)  per  response. 

Respondents:  Cooperatives  with  at 
least  $5M  in  assets  and  at  least  200 
members. 

Estimated  Number  of  Respondents: 
490. 

Estimated  Number  of  Responses  per 
Respondent:  one. 

Estimated  Total  Annual  Burden  on 
Respondents:  113  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Jean  Mosley, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0041. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology. 

Comments  may  be  sent  to  Jean 
Mo^ey,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture,  Rural  Development,  1400 
Independence  Avenue  SW.,  Stop  0742, 
Washington,  DC  20250.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  a  public  record. 

Dated:  June  4,  2002. 
John  Rosso, 

Administrator,  Rural  Business-Cooperative 
Service. 

[FR  Doc.  02-14538  Filed  6-7-02;  8:45  am] 
muMQ  cooe  M^o-xv-* 
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DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  follovdng  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency^V.S.  Census  Bureau. 

Title:  Monthly  Wholesale  Trade 
Survey. 

Form  Numberfs):  SM-42(00). 

Agency  Approval  Number:  0607- 
0190. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  5,320  hours. 

Number  of  Respondents:  3,800. 

Avg  Hours  Per  Response:  7  minutes. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  requests  a  three-year  extension 
of  the  ciurent  OMB  approval  of  the 
Monthly  Wholesale  Trade  SvuT^ey 
(MWTS).  The  MWTS  canvasses  firms 
primarily  engaged  in  merdhant 
wholesale  trade  that  are  located  in  the 
United  States.  This  survey  provides  the 
only  continuous  measures  of  monthly 
wholesale  sales,  end-of-month 
inventories,  method  of  inventory 
valuation,  and  inventories/sales  ratios. 
The  sales  and  inventory  estimates 
produced  from  the  MWTS  provide 
current  trends  of  economic  activity  by 
kind  of  business  for  the  United  States. 
Also,  the  estimates  compiled  from  this 
survey  provide  valuable  information  for 
economic  policy  decisions  by  the 
government  and  are  widely  used  by 
private  businesses,  trade  organizations, 
professional  associations,  and  other 
business  research  and  analysis 
organizations. 

The  estimates  produced  by  the  MWTS 
are  critical  to  the  accurate  measurement 
of  total  economic  activity  of  the  United 
States.  The  estimates  of  sales  made  by 
wholesale  locations  represent  only 
merchant  wholesalers  who  take  title  to 
goods  bought  for  resale  to  other 
companies.  Wholesalers  normally  sell  to 
industrial  distributors,  retail  operations, 
cooperatives,  and  other  businesses.  The 
sales  estimates  include  sales  made  on 
credit  as  well  as  on  a  cash  basis,  but 
exclude  receipts  from  sales  taxes  and 
interest  charges  from  credit  sales. 

The  estimates  of  merchandise 
inventories  represent  all  merchandiise 
held  in  wholesale  locations, 
warehouses,  and  offices,  as  well  as 
goods  held  by  others  for  sale  on 
consignment  or  in  transit  for 
distribution  to  wholesale 
establishments.  The  estimates  of 
merchandise  inventories  exclude 


fixtiu«s  and  supplies  not  for  resale,  as 
well  as  merchandise  held  on 
consignment  which  are  owned  by 
others.  Inventories  are  an  important 
component  in  the  Biireau  of  Economic 
Analysis's  (BEA)  calculation  of  the 
investment  portion  of  the  Gross 
Domestic  Product  (GDP). 

Affected  Public:  Businesses  or  other 
for-profit.  Federal  Government,  State, 
local  or  Tribal  Governments. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)482-3129,  Department  of 
Commerce,  room  6608, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 
.    Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  4.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-14428  Filed  6^7-02;  8:45  am) 

BiLUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Current  Population  Survey 
(CPS)  Basic  Demographic  Items. 

Form  Number(s]:  CPS-263,  CPS- 
263(SP),  CPS-263A,  CPS-264.  CPS- 
264(SP),  CPS-264A,  CPS-266,  BC-1428, 
BC-1428(SP),  BC-1433,  BC-1433(SP), 
CPS-692,  CPS-504. 

Agency  Approval  Number:  0607- 
0049. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  18,012  hours. 

Number  of  Respondents:  57,000. 

Avg  Hours  Per  Response:  1 .58 
minutes. 

Needs  and  Uses:  The  Census  Bureau 
requests  continued  Office  of 


Management  and  Budget  (OMB) 
clearance  for  the  collection  of  basic 
demographic  information  in  the  Current 
Population  Survey  (CPS). 

The  CPS  has  been  the  source  of 
official  government  statistics  on 
employment  and  imemployment  for 
over  50  years.  The  Bureau  of  Labor 
Statistics  (BLS)  and  the  Census  Bureau 
jointly  sponsor  the  basic  monthly 
survey,  and  the  Census  Bureau  prepares 
and  conducts  all  the  field  work.  The 
Census  Bureau  provides  the  BLS  with 
data  tapes  and  tables.  The  BLS 
seasonally  adjusts,  analyzes,  and 
publishes  the  results  for  the  labor  force 
data  in  conjunction  with  the 
demographic  characteristics.  In   . 
accordance  with  the  OMB's  request,  the 
Census  Bureau  and  the  BLS  divide  the 
clearance  request  in  order  to  reflect  the 
joint  sponsorship  and  funding  of  the 
CPS  program. 

The  demographic  information 
provides  a  unique  set  of  data  on  selected 
characteristics  for  the  civilian 
noninstitutional  population.  Some  of 
the  demographic  information  we  collect 
is  age,  marital  status,  gender.  Armed 
Forces  status,  education,  race,  origin, 
and  family  income.  We  use  these  data 
in  conjunction  with  other  data, 
particularly  the  monthly  labor  force 
data,  as  well  as  periodic  supplement 
data.  We  use  these  data  also 
independently  for  internal  analytic 
research  and  for  evaluation  of  other 
surveys.  In  addition,  we  need  these  data 
to  correctly  control  estimates  of  other 
characteristics  to  the  proper  proportions 
of  age,  gender,  race,  and  origin. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  v<aiting  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)482-3129,  Department  of 
Commerce,  room  6608, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 
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1 1  Dated:  June  4.  2002. 
Inadeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-14429  Filed  6-7-02;  8:45  am) 
BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  industry  end  Security 

[Docket  No.  020514120-2120-01] 

RIN  0694-AC63 

Computer  Technology  and  Software 
Eligible  for  Export  or  Reexport  Under 
License  Exception  TSR  (Teciinology 
and  Software  Under  Restriction) 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Bureau  of  Industry  and 
Security  (BIS)  is  reviewing  the  current 
limit  for  use  of  License  Exception  TSR 
for  exports  and  reexports  of  technology 
and  software  on  the  Commerce  Control 
List  (CCL)  of  the  Export  Administration 
Regulations  (EAR)  under  Export 
Classification  Control  Numbers  (ECCNs) 
4D001  and  4E001.  These  ECCNs  control 
technology  and  software  that  can  be 
used  for  the  development,  production, 
or  use  of  computers.  The  goal  of  this 
notice  of  inquiry  is  to  collect 
information  from  industry  that  will 
assist  BIS  in  evaluating  whether  the 
current  TSR  eligibility  level  of  33,000 
Millions  of  Theoretical  Operations  per 
Second  (MTOPS)  for  exports  and 
reexports  to  most  countries  should  be 
adjusted,  taking  into  consideration  the 
control  level  for  the  export  of  computer 
equipment  and  the  control  policies  of 
other  member  countries  of  die 
Wassenaar  Arrangement. 
DATES:  Comments  must  be  received  by 
July  10,  2002. 

ADDRESSES:  Written  comments  (four 
copies)  should  be  sent  to  Sharron  Cook, 
Regulatory  Policy  Division,  Office  of 
Exporter  Services,  Bureau  of  Industry 
and  Security,  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW., 
PO  Box  273,  Room  2705,  Washington, 
DC  20230;  or  one  copy  E-Mailed  to: 
scook@bis.doc.gov;  or  faxed  to  202- 
482-3355. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  Cook,  Senior  Export  Policy 
Analyst,  Office  of  Exporter  Services, 
Regulatory  Policy  Division,  Bureau  of 
Industry  and  Security,  Telephone:  (202) 
482-2440. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Wassenaar  Arrangement  on 
Export  Controls  for  Conventional  Arms 
and  Dual-Use  Goods  and  Technologies 
(Arrangement)  is  one  of  four  multilateral 
export  control  regimes  in  which  the 
United  States  participates.  The 
Arrangement's  purpose  is  to  contribute 
to  regional  and  international  security 
and  stability  by  promoting  transparency 
and  greater  responsibility  in  transfers  of 
conventional  arms  and  dual-use  goods 
and  technologies  (i.e.,  having  civil  and 
military  uses)  to  prevent  destabilizing 
accumulations  of  those  items  by 
countries  of  concern.  The  Arrangement 
establishes  lists  of  items  to  which 
member  countries  are  to  apply  export 
controls.  Member  governments 
implement  these  controls  to  ensure  that 
transfers  of  the  controlled  items  do  not 
contribute  to  the  development  or 
enhancement  of  military  capabilities 
that  undermine  the  goals  of  the 
Arrangement,  and  are  not  diverted  to 
support  such  capabilities.  In  addition, 
the  Arrangement  imposes  some 
reporting  requirements  on  its  member 
governments. 

The  U.S.  Government  controls  all 
items  for  export  that  are  controlled 
multilaterally  by  the  Arrangement.  In 
general,  the  U.S.  Department  of 
Commerce  administers  export  controls 
for  dual-use  goods  and  technologies 
controlled  in  the  Arrangement,  and  the 
U.S.  Department  of  State  administers 
export  controls  on  conventional  arms. 

Through  the  Export  Administration 
Regulations  (EAR),  the  Commerce 
Department  controls  the  export  and 
reexport  of  technology  and  software  for 
the  development,  production,  or  use  of 
computers  with  a  Composite  Theoretical 
Performance  (CTP)  greater  than  28,000 
Millions  of  Theoretical  Operations  per 
Second  (MTOPS)  under  Export  Control 
Classification  Numbers  (ECCNs)  4E001 
and  4D001  of  the  Commerce  Control 
List  (CCL).  Such  technology  requires  a 
license,  for  national  security  (NS) 
reasons,  to  all  destinations  except 
Canada.  However,  ECCNs  4E001  and 
4D001  provide  that  License  Exception 
TSR  (section  740.6  of  the  EAR)  is 
available  for  exports  and  reexports  of 
such  technology  and  software:  (1)  For 
computers  of  unlimited  CTP  to  22 
countries  (former  member  countries  of 
the  Coordinating  Committee  for 
Multilateral  Export  Controls  (COCOM) 
or  former  cooperating  countries  of 
COCOM)  when  the  transaction  meets 
certain  eligibility  criteria;  and  (2)  for 
computers  with  a  CTP  less  than  or  equal 
to  33,000  MTOPS  to  countries  listed  in 
Coimtry  Group  B  (Supplement  No.  1  to 
part  740). 


Under  the  Wassenaar  Arrangement, 
there  are  currently  three  levels  of 
sensitivity  for  computers  and  computer 
technology.  Equipment,  technology  and 
software  are  controlled  for  computers 
writh  a  CTP  of  28.000  MTOPS  on  the 
Basic  List,  75.000  MTOPS  on  the 
Sensitive  List,  and  150,000  MTOPS  on 
the  Very  Sensitive  List. 

Historically,  the  U.S.  has  required  a 
license  for  any  item  on  the  Wassenaar 
Very  Sensitive  List,  and  has  made  such 
items  generally  ineligible  for  license 
exceptions.  However,  in  March  of  this 
year,  BIS  implemented  a  Presidential 
decision  to  allow  exports  and  reexports 
of  computers  with  a  CTP  of  up  to 
190,000  MTOPS  under  license 
exception  CTP  to  Computer  Tier  3 
Countries  (see  section  740.7(d)(1)  of  the 
EAR  for  a  list  of  these  countries)  to 
reflect  rapid  technological  advances  in 
computing  capability.  The  President's 
report  to  Congress  stated  that  this 
change  was  to  "promote  our  national 
security,  enhance  the  effectiveness  of 
our  export  control  system  and  ease 
unnecessary  regulatory  burdens  on  both 
government  and  industry."  Industry, 
through  the  Regulations  and  Procedures 
Technical  Advisory  Committee 
(RPTAC),  has  requested  Uiat  BIS  raise 
the  CTP  limit  for  license  exception  TSR 
eligibility  of  technology  and  software  for 
the  development,  production,  and  use  of 
these  computers.  One  reason  stated  by 
industry  is  that  companies  need  a  limit 
for  technology  and  software 
corresponding  to  the  limit  for 
equipment  in  order  to  provide  foreign 
nationals  working  in  their  U.S.  and 
foreign  manufacturing  plants  access  to 
this  technology  and  software. 

The  goal  of  this  notice  is  to  collect 
information  from  industry  that  will 
assist  BIS  in  evaluating  the  current 
control  level  on  the  export  of  computer 
technology  and  software. 

To  ensure  maximum  public 
participation  in  the  review  process, 
comments  are  solicited  for  die  next  30 
days  on  the  effect  of  the  current  CTP 
limit  of  33.000  MTOPS  for  license 
excep^on  TSR  eligibility  of  technology 
and  software  for  the  development, 
production,  and  use  of  computers.  BIS 
is  interested  in  comments  relating  to  the 
following: 

(1)  What  is  the  purpose  of  U.S. 
companies  in  exporting  technology  and 
software  for  the  development, 
production,  and  use  of  computers  with 
a  CTP  greater  than  33,000  MTOPS?  Are 
the  exports  for  transfers  to  U.S. 
subsidiaries,  branches,  or  joint  ventures 
that  manufacture  products  abroad;  sales 
to  foreign  manufacturers:  or  largely  for 
release  to  foreign  nationals  for  work 
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designing  and  developing  new  products 
in  the  United  States? 

(2)  If  the  exports  of  software  and 
technology  are  largely  to  foreign 
nationals  for  work  in  designing  and 
developing  new  products  in  the  United 
States,  what  is  the  economic  and 
competitiveness  impact  on  U.S. 
industry  of  maintaining  the  current  TSR 
level?  Does  maintaining  the  current 
level  impair  the  timely  introduction  of 
new  products  into  the  meirket? 

(3)  What  percentage  of  current 
employees  is  restricted  by  TSR  limits? 
What  percentage  is  expected  to  be 
limited  in  2-3  years?  In  5-7  years? 

(4)  What  is  the  foreign  availability  of 
technology  and  software  for  the 
production,  development,  and  use  of 
computers  with  a  CTP  greater  than 
33,000  MTOPS? 

(5)  What  controls  do  U.S.  trade 
partners  maintain  on  the  export  of 
technology  and  software  for  the 
development,  production,  and  use  of 
computers?  What  are  the  MTOPS  limits 
and  do  out  trade  partners  use  license 
exceptions  or  other  licensing  measiu^s? 

(6)  In  light  of  recent  changes  in 
architectures  and  technology,  what 
performance  levels  can  be  identified  for 
TSR  limits?  What  alternate  methods  or 
metrics  should  be  considered  for 
technology  and  software  control  under 
TSR? 

(7)  Any  other  information  relevant  to 
the  current  33,000  MTOPS  TSR  level. 

(8)  Additional  views  on  the  format  of 
license  exception  TSR  eligibility 
language. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  The 
Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time. 

The  period  for  submission  of 
comments  will  close  July  10,  2002.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  comments 
accompanied  by  a  request  that  a  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  natiu-e  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  persons 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations.  All  comments  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  The 
Department  requires  comments  be 
submitted  in  written  form. 


The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Bureau  of  Industry  and  Security,  Office 
of  Administration,  U.S.  Department  of 
Commerce,  Room  6883, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  (202)  482-0637.  This 
component  does  not  maintain  a  separate 
public  inspection  facility.  Requesters 
should  first  view  BIS's  FOIA  Web  site 
(which  can  be  reached  through  http:// 
www.bis.doc.gov/foia).  If  the  records 
sought  caimot  be  located  at  this  site,  or 
if  the  requester  does  not  have  access  to 
a  computer,  please  call  the  phone 
number  above  for  assistance. 

Dated:  May  31.2002. 
James  J.  Jochum, 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  02-14217  Filed  6-7-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-702] 

Notice  of  initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review:  Certain 
Stainless  Steel  Butt-Weid  Pipe  and 
Tube  Fittings  From  Japan 

agency:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of  Changed 
Circimistances  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  hi  accordance  with  19  CFR 
351.216  of  the  Department  of  Commerce 
(the  Department]  regulations,  Benex 
Corporation  (Benex)  requested  a 
changed  circumstances  administrative 
review  pursuant  to  section  751(b)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

The  Department  finds,  in  response  to 
this  request,  that  it  contains  information 
sufficient  to  warrant  initiating  a 
changed  circumstances  review  on 
stainless  steel  butt-weld  pipe  and  tube 
fittings  (SSPFs)  firom  Japan. 

EFFECTIVE  DATE  :  June  10,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Dulberger  or  Tom  Futtner,  AD/CVD 
Enforcement,  Group  II,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5505  or  (202)  482- 
3814,  respectively. 

SUPPLEMENTARY  INFORMATION: 


Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended, 
are  references  to  the  provisions  as  of 
January  1, 1995,  the  effective  date  of  the 
amenchnents  made  to  the  Act  by  the 
Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
regulations  of  the  Department  are  to  19 
CFR  Part  351  (2001). 

Background 

On  March  25, 1988,  the  Department 
published  in  the  Federal  Register  the 
antidumping  order  on  SSPFs  from 
Japan.  See  Antidumping  Duty  Order  of 
Sales  at  Less  Than  Fair  Value;  Stainless 
Steel  Butt-Weld  Pipe  and  Tube  Fittings 
from  Japan  53  FR  9787.  On  April  19, 
2002,  Benex  submitted  a  letter  stating 
that  on  November  16,  2001,  it  had 
acquired  the  SSPFs  business  of  Benkan 
Corporation  (Benkan),  which  had  filed 
for  bankruptcy  in  October  2000.  Benex 
further  stated  that  it  purchased  Benkan's 
manufacturing  facilities  (in  Yuki  City 
and  Kiryu  City,  Japan)  and  materials 
inventory.  Benex  stated  that  it  had  no 
previous  experience  in  the  SSPFs 
business,  and  had  been  formed  by 
Japanese  investors  for  the  specific 
purpose  of  bringing  Benkan  out  of 
bankruptcy  and  turning  around  its 
SSPFs  operations.  Benex  stated  that,  in 
view  of  the  foregoing,  it  is  the  successor- 
in-interest  to  Benkan  and,  as  such, 
Benex  is  entitled  to  receive  the  same 
antidumping  treatment  as  is  accorded 
Benkan.  In  its  April  19,  2002  letter, 
Benex  also  requested  that  the 
Department  conduct  an  expedited 
changed  circumstances  review, 
pursuant  to  19  CFR  351.216(e). 

Scope  of  Review 

The  products  covered  by  this  review 
include  certain  stainless  steel  butt-weld 
pipe  and  tube  fittings,  or  SSPFs.  These 
fittings  are  used  in  piping  systems  for 
chemical  plants,  pharmaceutical  plants, 
food  processing  facilities,  waste 
treatment  facilities,  semiconductor 
equipment  applications,  nuclear  power 
plants  and  other  areas.  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedules 
(HTS)  item  number  7307.23.0000.  While 
the  HTS  item  number  is  provided  for 
convenience  and  for  Customs  purposes, 
the  written  product  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Review 

At  the  request  of  Benex,  and  in 
accordance  with  section  751(b)  of  the 
Act  and  19  CFR  351.216  of  the 
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Department's  regulations,  the 
Department  is  initiating  a  changed 
circumstances  review  of  SSPFs  from 
Japan  to  determine  whether  Benex  is  the 
successor-in-interest  to  Benkan  for 
purposes  of  ascertaining  antidumping 
duty  liability  in  this  proceeding.  In 
making  such  a  successor-in-interest 
determination,  the  Department  typically 
examines  severed  factors  including,  but 
not  limited  to,  changes  in:  (1) 
management;  (2)  production  facilities; 
(3)  supplier  relationships;  emd  (4) 
customer  base.  See  Bmss  Sheet  and 
Strip  from  Canada:  Notice  of  Final 
Results  of  Antidumping  Administrative 
Review,  57  FR  20460,  20462  (May  13, 
1992)  [Ckwadian  Brass).  While  no  single 
factor  or  combination  of  factors  will 
necessarily  be  dispositive,  the 
Department  generally  will  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  essentially  similar  to  that  of 
its  predecessor.  See,  e.g.,  Industrial 
Phosphoric  Acid  from  Israel:  Final    ' 
Results  of  Changed  Circumstances 
Review,  59  FR  6944,  6945  (February  14, 
1994)  and  Canadian  Brass,  57  FR  20460. 
Thus,  if  the  record  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
may  assign  the  new  company  the  cash 
deposit  rate  of  its  predecessor.  See,  e.g.. 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway:  Final  Results  of  Changes 
Circumstances  Antidumping  Duty 
Administrative  Review,  64  FR  9979, 
9980  (March  1,  1999).  Additionally,  in 
the  event  that  the  Department  concludes 
that  expedited  action  is  warranted,  19 
CFR  351.221(c)(3)(ii)  permits  the 
Department  to  combine  the  notices  of 
initiation  and  preliminary  results. 

The  Department  concludes  that  it 
would  be  inappropriate  to  expedite  this 
action  pursuant  to  19  CFR 
351.221(c)(3)(ii)  by  issuing  a 
preliminary  determination  prior  to 
conducting  an  investigation  in  the 
instant  case.  The  Department  has 
reviewed  the  information  contained  in 
Benex's  April  19,  2002,  letter  and 
requires  further  information  regarding 
successor-in-interest  factors  including 
management  (e.g.,  document 
translations),  production  (e.g.,  details  of 
various  facilities),  suppliers  (e.g., 
clarifications  as  to  suppliers),  and 
customer  base  [e.g.,  clarifications  as  to 
sales -chaimels).  The  Department's  need 
for  additional  information,  which  we 
will  address  in  a  future  information 
request  to  Benex,  makes  expedited 
action  impracticable  and,  therefore,  the 


Department  is  not  issuing  preliminary 
results  of  its  changed  circumstances 
antidumping  duty  administrative  review 
at  this  time. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  antidumping  duty  changed 
circumstances  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and 
351.221(c)(3)(i),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based 
and  a  description  of  any  action 
proposed  based  on  those  results. 
Pursuant  to  351.221(b)(4),  interested 
parties  will  have  an  opportunity  to 
comment.  The  Department  will  issue  its 
final  results  of  review  not  later  than  270 
days  after  publication  of  this  notice  of 
initiation.  All  written  comments  must 
be  submitted  to  the  Department  and 
served  on  all  interested  parties  on  the 
Department's  service  list  in  accordance 
with  19  CFR  351.303. 

During  the  course  of  this  changed 
circumstances  review,  we  will  not 
change  any  cash  deposit  instructions  on 
the  merchandise  subject  to  this  changed 
circumstances  review,  unless  a  change 
is  determined  to  be  warranted  pursuant 
to  the  final  results  of  this  review. 

This  initiation  of  review  notice  is  in 
accordance  with  sections  751(b)  and 
777(i)(l)  of  the  Act  and  19  CFR 
351.221(c)(3). 

Dated:  June  3.  2002 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-14514  Filed  6-7-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A^7S-822] 

Preliminary  Results  of  Antidumping 
Administrative  Review:  Stainless  Steel 
Plate  in  Coils  from  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  in 
the  Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Plate  in  Coils 
itom  Italy. 

SUMMARY:  In  response  to  a  request  from 
ThyssenKrupp  Acciai  Speciali  Temi 
S.p.A  ("TKAST")  and  ThyssenKrupp 
AST  USA,  Inc.C'TKASTUSA"),  the  U.S. 
Department  of  Commerce 
("Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  ("SSPC")  from  Italy 


for  the  period  May  1,  2000,  through 
April  30,  2001.  The  Department 
preliminarily  determines  that  no 
dumping  margin  exists  for  TKAST's 
sales  of  SSPC  in  the  United  States.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  not  to  assess 
antidumping  duties  on  entries  of 
TKAST's  merchandise  during  the  period 
of  review  ("POR").  The  preliminary 
results  are  listed  in  the  section  titled 
"Preliminary  Results  of  Review."  infra. 
EFFECTIVE  DATE:  June  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey  or  Robert  Boiling. 
Enforcement  Group  III,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone: 
202-482-1102,  or  202-482-3434. 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (2001). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  21, 1999,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  SSPC  from 
Italy.  See  Antidumping  Duty  Orders; 
Certain  Stainless  Steel  Plate  in  Coils 
from  Belgium,  Canada,  Italy,  the 
Republic  of  Korea.  South  Africa,  and 
Taiwan,  64  FR  27756  (May  21, 1999). 
On  May  1,  2001.  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  of  this 
antidumping  duty  order  on  SSPC  from 
Italy  for  the  period  May  1,  2000,  through 
April  30,  2001.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review  66  FR 
21740  (May  1,  2001).  On  May  31,  2001, 
TKAST,  an  Italian  producer  and 
exporter  of  the  subject  merchandise,  and 
TKASTUSA,  TKAST's  affiliated  United 
States  re-seller,  requested  that  the 
Department  conduct  a  review  of  its  sales 
of  the  Department's  antidumping  duty 
order  on  SSPC  from  Italy.  On  June  19, 
2001,  in  accordance  with  section  751(a) 
of  the  Act,  the  Department  published  in 


39678 


Federal  Register /Vol.  67,  No.  Ill /Monday,  June  10,  2002 /Notices 


the  Federal  Register  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  for  the  period 
May  1,  2000  through  April  30,  2001.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  32934  (June  19,  2001). 

On  July  11.  2001,  the  Department 
issued  its  antidumping  duty 
questionnaire  to  TKAST.  On  August  8, 
2001,  TKAST  reported  that  it  made  sales 
of  subject  merchandise  to  the  United 
States  during  the  FOR  in  its  response  to 
section  A  of  the  Department's 
questioimaire.  On  August  27,  2001, 
TKAST  submitted  its  responses  to 
sections  B,  C,  and  D  of  the  Department's 
questioimaire. 

On  September  17,  2001,  petitioners 
requested  that  the  Department  initiate  a 
sale  below  cost  of  production  ("COP") 
investigation  with  respect  to  home 
market  sales  of  SSPC  made  by  TKAST 
and  its  affiliates.  On  October  22,  2001, 
the  Department  initiated  a  sales-below- 
cost  investigation  and  issued  a  section 
D  questionnaire  to  TKAST.  See  letter 
from  the  Department  to  TKAST,  dated 
October  22,  2001  and  Memorandum  to 
the  File  from  Stephen  Shin  to  Edward 
Yang:  Administrative  Review  of 
Antidumping  Duty  Order  on  Stainless 
Steel  Plate  and  Coil  from  Italy:  Analysis 
of  Petitioners'  Allegation  of  Sales  Below 
the  Cost  of  Production  for  Acciai 
Speciali  Tend  S.p.A.,  dated  October  22, 
2001  {"Below  Cost  Memo"). 

On  October  30,  2001,  the  Department 
issued  a  supplemental  questionnaire  for 
section  A  of  TKAST's  questioimaire 
response.  On  November  23,  2001, 
TKAST  submitted  its  response  to  the 
Department's  section  D  questionnaire. 
On  November  26,  2001,  the  Department 
issued  a  supplemental  questionnaire  for 
sections  B  &  C  of  TKAST's 
questionnaire  response.  On  November 
30  ,  2001,  TKAST  submitted  its 
response  to  the  Department's  section  A 
supplemental  questionnaire.  On 
December  3,  2001,  the  Department 
published  an  extension  of  time  limit  for 
the  preliminary  results  of  the 
antidumping  duty  administrative  review 
until  April  2,  2002.  See  Notice  of 
Extension  of  the  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Plate  in  Coils  from  Italy,  66  FR 
60196  (December  3,  2001).  On  December 
21,  2001,  TKAST  submitted  its  response 
to  the  Department's  sections  B  &  C 
supplemental  questionnaire.  On 
February  15.  2002,  the  Department 
issued  a  supplemental  questionnaire  for 
section  D  of  TKAST's  questionnaire 
response.  On  March  5,  2002,  the 
Department  published  an  extension  of 


time  limit  for  the  preliminary  results  of 
the  antidumping  duty  administrative 
review  xmtil  May  31,  2002.  See  Notice 
of  Extension  of  Time  Limits  for  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless. 
Steel  Plate  in  Coils  from  Italy,  67  FR 
9960  (March  5,  2002).  On  March  8. 

2001,  TKAST  submitted  its  response  to 
the  Department's  section  D 
supplemental  questionnaire.  On  March 
14,  2002,  the  Department  issued  its 
second  supplemental  questionnaire  for 
sections  A  through  C  of  TKAST's 
supplemental  response.  On  March  21, 

2002,  the  Department  issued  its  second 
supplemental  questionnaire  for  section 
D  of  TKAST's  supplemental  response. 
On  April  3,  2002,  TKAST  submitted  its 
response  to  the  Department's  second 
sections  A-D  supplemental 
questionnaires. 

Scope  of  Review 

For  piuposes  of  this  administrative 
review,  the  product  covered  is  certain 
stainless  steel  plate  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromiimi,  with 
or  without  other  elements.  The  subject 
plate  products  are  flat-rolled  products, 
254  mm  or  over  in  width  and  4.75  mm 
or  more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  &t)m  the 
scope  of  this  petition  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (3)  sheet 
and  strip,  and  (4)  flat  bars.  In  addition, 
certain  cold-rolled  stainless  steel  plate 
in  coils  is  also  excluded  from  the  scope 
of  these  orders.  The  excluded  cold- 
rolled  stainless  steel  plate  in  coils  is 
defined  as  that  merchandise  which 
meets-the  physical  characteristics 
described  above  that  has  imdergone  a 
cold-reduction  process  that  reduced  the 
thickness  of  the  steel  by  25  percent  or 
more,  and  has  been  annealed  and 
pickled  after  this  cold  reduction 
process. 

The  merchandise  subject  to  this 
review  is  ciirrentiy  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219110030, 7219110060, 7219120005, 
7219120020. 7219120025,  7219120050, 
7219120055, 7219120065,  7219120070, 
7219120080, 7219310010, 7219900010, 
7219900020,  7219900025,  7219900060, 
7219900080,  7220110000,  7220201010, 
7220201015, 7220201060,  7220201080, 


7220206005, 7220206010, 7220206015, 
7220206060,  7220206080,  7220900010. 
7220900015, 7220900060,  and 
7220900080,  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  TKAST  for  use  in  oui 
preliminary  results.  We  used  standard . 
verification  procedures,  including 
examination  of  relevant  accoimting  and 
production  records  and  original  source 
docLunents  provided  by  TKAST.  We 
verified  sales  and  cost  information 
provided  by  TKAST  from  April  10,  2002 
to  April  19,  2002.  Our  verification 
results  are  outiined  in  the  public 
version  of  the  verification  report  and  are 
on  file  in  the  Central  Records  Unit 
("CRU")  located  in  room  B-099  of  the 
main  Department  of  Commerce 
Building,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C. 

Product  Comparison 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  SSPC 
products  produced  by  TKAST,  covered 
by  the  description  in  the  "Scope  of 
Review"  section  of  this  notice,  supra, 
and  sold  in  the  home  market  during  the 
FOR  to  be  foreign  like  products  for  the 
purpose  of  determining  appropriate 
product  comparisons  to  SSPC  products 
sold  in  the  United  States.  We  have 
relied  on  seven  characteristics  to  match 
U.S.  sales  of  subject  merchandise  to 
comparison  sales  of  the  foreign  like 
product  (listed  in  order  of  preference): 
grade,  hot/cold  roUed,  width,  gauge, 
finish,  edge  trim,  and  patterns  in  relief. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  in  the  July  11, 
2001,  antidumping  duty  questionnaire 
and  instructions,  or  to  constructed  value 
("CV"),  as  appropriate. 

Constructed  Export  Price 

We  calculated  CEP  in  accordance 
with  section  772(b)  of  the  Act  because 
the  first  sales  to  an  unaffiliated 
purchaser  took  place  after  the  subject 
merchandise  was  imported  into  the 
United  States^ 

We  based  CEP  on  the  packed  ex- 
warehouse  or  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  made  a 
deduction  from  the  starting  price  for 
credit  and  added  an  amount  for  an  alloy 
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surcharge.  We  also  made  deductions  for 
the  following  movement  expenses, 
where  appropriate,  in  accordance  with 
section  772(c)(2)(A)  of  the  Act: 
international  fi^ight  (includes  foreign 
transportation  from  plant  to  port, 
foreign  insurance;  shipment  from  port  to 
the  United  States,  and  marine 
insurance);  U.S.  inland  freight  from  port 
to  the  unaffiliated  customer  (includes 
U.S.  insurance);  other  U.S. 
transportation  expenses  (includes 
brokerage,  wharfage  and  trucking),  and 
U.S.  Customs  duties.  In  accordance  with 
section  772(d)(1)  of  the  Act.  we 
deducted  selling  expenses  associated 
with  economic  activities  occurring  in 
the  United  States,  including  direct 
selling  expenses,  inventory  carrying 
costs,  and  other  indirect  selling 
expenses.  We  recalculated  inventory 
carrying  costs  because  TKAST  revised 
its  interest  rate  for  credit,  but  failed  to 
revise  inventory  carrying  cost  using  the 
new  interest  rate.  See  Memorandum 
from  Stephen  Bailey  to  the  File: 
Analysis  for  ThyssenKrupp  Acciai 
Speciali  Temi  S.p.A  ("TKAST')  for  the 
preliminary  results  of  the  administrative 
review  stainless  steel  plate  in  coils  from 
Italy  for  the  period  May  1,  2000  through 
April  30.  2001.  {"Analysis  Memo") 
dated  May  31,  2002  and  Second 
Administrative  Review  of  Stainless  Steel 
Plate  in  Coils  from  Italy  -  Sales  and  Cost 
Verification  Report  for  ThyssenKrupp 
Acciai  Speciali  Temi  S.p.A.,  dated  May 
13,  2002  {"Verification  Report"). 

We  deducted  the  profit  allocated  to 
expenses  deducted  imder  section 
772(d)(1)  and  (d)(2)  in  accordance  with 
sections  772(d)(3)  and  772(f)  of  the  Act. 
In  accordance  with  section  772(f)  of  the 
Act,  we  computed  profit  based  on  total 
revenues  realized  on  sales  in  both  the 
U.S.  and  home  markets,  less  all 
expenses  associated  with  those  sales. 
We  then  allocated  profit  to  expenses 
incurred  with  respect  to  U.S.  economic 
activity,  based  on  the  ratio  of  total  U.S. 
expenses  to  total  expenses  for  both  the 
U.S.  and  home  market. 

Normal  Value 

1 1  After  testing  home  market  viability,  as 
discussed  below,  we  calculated  normal 
value  ("NV")  as  noted  in  the  "Price-to- 
CV  Comparisons"  and  "Price-to-Price 
Comparisons"  sections  of  this  notice. 

l.Home  Market  Viability 

In  accordance  with  section 
773(a)(1)(C)  of  the  Act,  to  determine 
whether  there  was  sufficient  volume  of 
sales  in  the  home  market  to  serve  as  a 
viable  basis  for  calculating  NV  (i.e.,  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  is  greater 
than  or  equal  to  five  percent  of  the 


aggregate  volume  of  U.S.  sales),  we 
compared  TKAST's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise.  Because  TKAST's 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  for  the  subject 
merchandise,  we  determined  that  the 
home  market  was  viable.  We  therefore 
based  NV  on  home  market  sales  in  the 
usual  commercial  quantities  and  in  the 
ordinary  coiu'se  of  trade. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  cost  of  production  ("COP"),  we 
based  NV  on  prices  to  home  market 
customers.  We  calculated  NV  based  on 
prices  to  affiliated  and  unaffiliated 
home  market  customers.  Where 
appropriate,  we  deducted  rebates,  credit 
expenses,  warranty  expenses,  inland 
freight,  and  inland  insurance  in 
accordance  with  773(a)(6)(B).  We  also 
adjusted  the  starting  price  for  billing 
adjustments  and  an  alloy  surcharge.  We 
recalculated  a  payment  date  for  a 
particular  home  market  sale  because  at 
verification  we  found  that  the  actual 
payment  date  was  one  day  later  than  the 
payment  date  which  was  reported  to  the 
Department.  See  Analysis  Memo  and 
Verification  Report. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act. 
Additionally,  in  accordance  with 
section  773(a)(6)(A)  and  (B).  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  In 
accordance  with  the  Department's 
practice,  where  all  contemporaneous 
matches  to  a  U.S.  sale  observation 
resulted  in  difference-in-merchandise 
adjustments  exceeding  20  percent  of  the 
cost  of  manufacturing  ("COM")  of  the 
U.S.  product,  we  based  NV  on  CV. 

Ann's-Length  Sales 

TKAST  reported  that  it  made  sales  in 
the  home  market  to  affiliated  and 
unaffiliated  end  users  and  distributors/ 
retailers.  Sales  to  affiliated  customers  in 
the  home  market  not  made  at  arm's 
length  were  excluded  from  our  analysis. 
To  test  whether  these  sales  were  made 
at  arm's  length,  we  compared  the 
starting  prices  of  sales  to  affiliated  and 
unaffiliated  customers  net  of  all  billing 
adjustments,  movement  charges,  direct 
selling  expenses,  discounts  and  packing, 
but  included  the  alloy  surcharge.  Where 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  unrelated  party,  we 


determined  that  sales  made  to  the 
related  party  were  at  arm's  length.  See 
19  CFR  351.403(c).  Where  no  affiliated 
customer  ratio  could  be  calculated 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
imable  to  determine  that  these  sales 
were  made  at  arm's  length  and, 
therefore,  excluded  them  from  our 
analysis.  See,  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  58  FR  37062. 
37077  (July  9.  1993).  Where  the 
exclusion  of  such  sales  eliminated  all 
sales  of  the  most  appropriate 
comparison  product,  we  made 
comparisons  to  the  next  most  similar 
model.  In  our  home  market  NV 
calculation,  we  have  included  TKAST's 
sales  to  its  affiliated  resellers,  because 
all  affiliated  resellers  passed  the 
Department's  arm's  length  test  criteria. 
Therefore,  we  have  not  included 
downstream  sales  from  TKAST's 
affiliated  resellers  to  their  customers. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  We  calculated  CV  based 
on  the  costs  of  materials  and  fabrication 
employed  in  producing  the  subject 
merchandise,  selling,  general  and 
administrative  expenses  ("SG&A"),  and 
profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expense  and  profit  on  the  amounts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  Italy.  For  selling 
expenses,  we  used  the  weighted-average 
home  market  selling  expenses.  Where 
appropriate,  we  made  adjustments  to  CV 
in  accordance  with  section  773(a)(8)  of 
the  Act.  Where  we  compared  CV  to  CEP, 
we  deducted  from  CV  the  weighted- 
average  home  market  direct  selling 
expenses. 

2.  Cost  of  Production  Analysis 

Based  on  the  information  contained  in 
a  timely  filed  cost  allegation  by  the 
petitioners  on  September  17.  2001,  the 
Department  found  reasonable  grounds 
to  believe  or  suspect  that  TKAST  made 
sales  in  the  home  market  at  prices  below 
the  cost  of  producing  the  merchandise 
in  this  review,  pursuant  to  section 
773(b)(1)  of  the  Act.  As  a  result,  the 
Department  initiated  a  cost  of 
production  inquiry  in  this  case  to 
determine  whether  TKAST  made  home 
market  sales  during  the  POR  at  prices 
below  their  respective  COPs  within  the 
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meaning  of  section  773(b)  of  the  Act. 
See  Below  Cost  Memo. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of 
TKAST's  cost  of  materisds  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  general  and 
administrative  expenses  ("G&A"), 
including  interest  expenses,  and 
packing  costs.  We  relied  on  the  COP 
data  submitted  by  TKAST  in  its  original 
and  supplemental  cost  questionnaire 
responses.  For  these  preliminary  results, 
we  revised  the  following:  (1)  TKAST's 
general  and  administrative  ("G&A")  rate 
because  TKAST  failed  to  calculate  its 
G&A  rate  as  a  percentage  of  the  cost  of 
sales  as  presented  in  its  audited 
financial  statements;  (2)  TKAST's 
interest  expense  ratio  because  TKAST 
applied  its  interest  expense  ratio  to  the 
per-unit  variable  cost  (VCOM)  of  each 
model,  rather  than  the  per-unit  total  cost 
of  production  (TOTCOM);  and  (3) 
TKAST's  cost  of  manufacturing  to 
include  expenses  for  technical  services 
because  TKAST  classified  the  expenses 
incurred  at  cost  centers  dedicated  to 
creating  mill  certificates,  quality  control 
and  mechanical  laboratory  testing  for 
stainless  steel  as  technical  services 
rather  than  as  costs  dedicated  to 
producing  the  subject  merchandise.  See 
Analysis  Memo  and  Verification  Report. 

B.  Test  of  Home  Market  Prices 

On  a  product-specific  basis,  we 
compared  the  weighted-average  COP  for 
TKAST  to  home  market  sales  of  the 
foreign  like  product,  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(b)(1)(A)  and  (B)  of  the  Act. 
We  compared  the  COP  to  home  market 
prices,  less  any  applicable  billing 
adjustments,  movement  charges, 
discounts,  and  direct  and  indirect 
selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
TKAST's  sales  of  a  given  product  were 
at  prices  below  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 


"substantial  quantities."  Where  20 
percent  or  more  of  TKAST's  sales  of  a 
given  product  during  the  POR  were  at 
prices  below  the  COP,  we  determined 
that  such  sales  have  been  made  in 
"substantial  quantities"  pursuant  to 
section  773(b)(2)(C)(i)  within  an 
extended  period  of  time,  in  accordance 
with  section  773(b)(2)(B)  of  the  Act.  In 
such  cases,  because  we  use  POR  average 
costs,  we  also  determined  that  such 
sales  were  not  made  at  prices  which 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  Therefore,  we  disregarded  the 
below-cost  sales.  For  those  sales  of 
subject  merchandise  for  which  there 
were  no  comparable  home  market  sales 
in  the  ordinary  course  of  trade,  we 
compared  CEP  to  CV  in  accordance  with 
section  773(a)(4)  of  the  Act. 

D.  Calculation  of  Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  TKAST's  cost  of  materials, 
fabrication,  general  and  administrative 
("G&A")  (including  interest  expenses), 
U.S.  packing  costs,  direct  and  indirect 
selling  expenses,  and  profit.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  selling,  general  and 
adminstrative  ("SG&A")  and  profit  on 
the  amounts  incurred  and  realized  by 
TKAST  in  cormection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the  actual 
weighted-average  home  market  direct 
and  indirect  selling  expenses.  For  CV, 
we  made  the  same  adjustments 
described  in  the  COP  section  above. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market,  or  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP.  the  U.S.  LOT  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  from  exporter  to  importer.  For 
CEP,  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 


price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  levels  between 
NV  and  CEP  affects  price  comparability, 
we  adjust  NV  under  section  773(a)(7)(B) 
of  the  Act  (the  CEP  offset  provision). 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa,  62  FR  61731,  61732 
(November  19,  1997). 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  TKAST  about  the  marketing  stages 
involved  in  its  reported  U.S.  and  home 
market  sales,  including  a  description  of 
the  selling  activities  performed  by 
TKAST  for  each  channel  of  distribution. 
In  identifying  levels  of  trade  for  CEP 
and  home  market  sales,  we  considered 
only  the  selling  activities  reflected  in 
the  price  after  the  deduction  of  expenses 
and  profit  under  section  772(d)  of  the 
Act.  See  Micron  Technology,  Inc.  v. 
United  States,  243  F.3d  1301, 1314- 
1315  (Fed.  Cir.  2001).  Generally,  if  the 
reported  levels  of  trade  are  the  same  in 
the  home  and  U.S.  markets,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
reports  levels  of  trade  that  are  different 
for  different  categories  of  sales,  the 
functions  and  activities  may  be  . 
dissimilar. 

In  the  home  market,  TKAST  reported 
one  level  of  trade.  TKAST  sold  through 
two  channels  of  distribution  in  the 
home  market:  (1)  directly  from  its  mill 
to  affiliated  and  unaffiliated 
distributors/retailers  or  end  users;  and 
(2)  from  inventory  to  affiliated  and 
unaffiliated  distributors/retailers  or  end 
users.  For  sales  in  home  market  chaimel 
one,  TKAST  performed  sales-related 
activities,  including  pre-sale  and 
continuous  technical  assistance;  sample 
analysis;  price  negotiation  and  customer 
conununication;  processing  of  customer 
order;  arranging  for  freight  and  delivery; 
sales  calls  and  visits;  credit  and 
collection;  and  warranty  services.  The 
same  selling  functions  were  performed 
in  home  market  channel  two;  however, 
unlike  direct  factory  sales,  these  sales 
carry  no  guarantee  or  warranty.  Also, 
TKAST,  rather  than  the  customer, 
typically  initiates  sales  of  products 
through  channel  two  by  distributing  a 
list  of  available  products  to  potential 
customers.  Despite  these  variations,  we 
find  that  the  selling  activities  in  the  two 
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channels  of  distribution  are  similar. 
Because  these  selling  functions  are 
similar  for  both  sales  chaimels,  except 
for  the  initiation  of  the  sale,  we 
preliminarily  determine  that  home 
market  sales  in  the  two  channels  of 
distribution  constitute  a  single  level  of 
trade. 

We  reviewed  the  selling  functions  and 
services  performed  by  TKAST  in  the 
U.S.  market,  as  represented  by  TKAST 
in  its  section  A  response.  TKAST 
reported  one  LOT  for  sales  to  the  U.S. 
TKAST  sold  through  one  channel  of 
distribution  in  the  U.S.  market:  (1) 
directly  from  its  mill  through 
TKASTUSA  to  unaffiliated  distributors/ 
service  centers.  TKAST  indicated  that 
the  selling  functions  performed  by 
TKAST  for  CEP  sales  for  its  U.S.  back- 
to-back  sales  are  the  same  functions 
described  above  for  home  market 
channel  one  (i.e.,  pre-sale  and 
continuous  technical  assistance;  sample 
analysis;  price  negotiation  and  customer 
communication,  etc).  In  addition, 
TKAST  reported  that  TKASTUSA 
performed  selling  functions  for  its  back- 
to-back  sales  from  TKASTUSA  to 
unaffiliated  U.S.  customers  which 
include  the  following:  processing 
inquiries  and  purchase  orders;  price 
negotiation;  freight  and  delivery 
arrangements  from  TKAST's  plant  to  the 
U.S.  port  (including  the  cost  of 
transporting  the  goods  to  the  European 
port,  port  handling,  and  ocean  freight); 
sales  calls  and  visits;  invoicing;  and 
extending  credit.  We  preliminarily  find 
that  the  selling  functions  in  the  U.ST 
through  TKAST's  single  channel  of 
distribution  represent  one  level  of  trade. 

In  order  to  determine  whether  NV  was 
established  at  a  different  LOT  than  CEP 
sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chains  of  distribution  between 
TKAST  and  its  home  market  customers. 
We  compared  the  selling  functions 
performed  for  home  market  sales  with 
those  performed  with  respect  to  the  CEP 
transaction,  after  deductions  for 
economic  activities  occurring  in  the 
United  States,  pursuant  to  section 
772(d)  of  the  Act,  to  determine  if  the 
home  market  levels  of  trade  constituted 
more  advanced  stages  of  distribution 
than  the  CEP  level  of  trade.  Based  on 
our  analysis  of  the  selling  functions 
performed  for  sales  in  the  HM  and  CEP 
sales  in  the  U.S.  market  described 
above,  we  preliminarily  determine  that 
there  is  not  a  significant  difference  in 
the  selling  functions  performed  in  the 
home  market  and  U.S.  market  and  that 
these  sales  are  made  at  the  same  LOT. 
Because  we  found  that  no  difference  in 
the  level  of  trade  exists  between  the 


home  market  and  U.S.  market,  we  have 
not  granted  a  CEP  offset  to  TKAST. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
into  U.S.  dollars  based  on  the  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales  as  certified  by  the  Federal  Reserve 
Bank  in  accordance  section  773A(a)  of 
the  Act. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 

Stainless  Steel  Sheet  and  Strip  in 
Coils 


Producer/Manufacturer/ 
Exporter 

Weighted-Average 
Margin 

TKAST 

0.00% 

Pursuant  to  19  CFR  351.224,  the 
Department  will  disclose  to  any  party  to 
the  proceeding,  within  ten  days  of 
publication  of  this  notice,  the 
calculations  performed.  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  37  days  after  the 
date  of  publication,  or  the  first  working 
day  thereafter.  Interested  parties  may 
submit  case  briefs  and/or  written 
comments  no  later  than  30  days  after  the 
date  of  publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or . 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing, 
within  120  days  after  the  publication  of 
this  notice. 

Upon  issuance  of  the  final  results  of 
review,  the  Department  shall  determine, 
and  Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  results  and  for  future 
deposits  of  estimated  duties.  For  duty 
assessment  purposes,  we  calculated  an 
importer-specific  assessment  rate  by 
dividing  the  total  dumping  margins 
calculated  for  the  U.S.  sales  to  the 
importer  by  the  total  entered  value  of 
these  sales.  This  rate  will  be  used  for  the 
assessment  of  antidumping  duties  on  all 


'entries  of  the  subject  merchandise  by 
that  importer  during  the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
of  the  final  results  of  this  administrative 
review,  as  provided  in  section  751(a)(1) 
of  the  Act:  1)  the  cash  deposit  rate  for 
TKAST  will  be  that  established  in  the 
final  results  of  this  review;  2)  for 
previously  reviewed  or  investigated 
companies  not  covered  in  this  review, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  in  the  most  recent  period  for 
the  manufacturer  of  the  merchandise; 
and  4)  if  neither  the  exporter  nor  the 
manufactiuer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
continue  to  be  the  "all  other"  rate 
established  in  the  LTFV  investigation, 
which  was  39.69  percent.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Plate  in 
Coils  from  Italy,  64  FR  15458  (March  31, 
1999). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  regulation  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
is  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  May  31,  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  02-14515  Filed  6-7-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intematlonai  Trade  Administration 

[A-588-857] 

Certain  Welded  L^rge  Diameter  Line 
Pipe  From  Japan:  Notice  of  Initiation  of 
Changed  Circumstances  Review  of  tlie 
Antidumping  Order,  and  Notice  of 
Consideration  of  Revocation  of  Order 
(in  Part). 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  changed 
circiunstances  antidumping  duty 

review. 

summary:  In  accordance  with  19  CFR 
351.216(b),  BP  America,  Inc.  ("BP 
America"),  a  U.S.  importer  of  the 
subject  merchandise,  filed  a  request  for 
a  changed  circumstances  review  of  the 
antidiunping  order  on  welded  large 
diameter  line  pipe  (LDLP)  from  Japan 
with  respect  to  certain  products  as 
described  below.  American  Cast  Iron 
Pipe  Co.,  American  Steel  Pipe  EHvision; 
Berg  Steel  Pipe  Corp.;  and  Stupp  Corp., 
the  petitioners  in  the  sales  at  less  than 
fair  value  investigation  ("the 
petitioners"),  filed  a  letter  with  the 
Department  of  Commerce  ("the 
Department")  stating  that  they  do  not 
object  to  the  exclusion  of  these  products 
from  the  order.  In  response  to  the 
expressed  lack  of  interest  in  these 
products  from  members  of  the  domestic 
industry,  the  Department  of  Commerce 
("the  Department")  is  initiating  a 
changed  circumstances  review  with 
respect  to  this  request  for  certain 
welded  large  diameter  line  pipe  as 
described  below. 

EFFECTIVE  DATE:  June  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shireen  Pasha,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-0193. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  by  the  Uruguay 
Roimd  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department'^  regulations  are  to 
the  regulations  as  codified  at  19  C.F.R. 
Part  351  (2001). 
SUPPLEMENTARY  INFORMATION: 


Background 

On  December  6,  2001,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  welded  large 
diameter  line  pipe  from  Japan.  See 
Notice  of  Antidumping  Duty  Order. 
Welded  Large  Diameter  Line  Pipe  from 
Japan  (66  FR  63368).  On  April  17,  2002, 
BP  America,  a  U.S.  importer,  requested 
that  the  Department  revoke  in  part  the 
antidumping  duty  order  on  certain 
welded  large  diameter  line  pipe  from 
Japan.  Specifically,  BP  America 
requested  that  the  Department  revoke 
the  order  with  respect  to  imports 
meeting  the  following  specifications  and 
sizes:  in  API  grades  X80  or  above, 
having  an  outside  diameter  of  48  inches 
to  and  including  52  inches,  and  with  a 
wall  thickness  of  0.90  inch  or  more; 
and,  in  API  grades  XlOO  or  above, 
having  an  outside  diameter  of  48  inches 
to  and  including  52  inches,  and  with  a 
wall  thickness  of  0.54  inch  or  more. 

The  petitioners  consented,  on  a  letter 
filed  May  7,  2002,  to  the  revocation  of 
the  order  only  as  it  applies  to  all  welded 
LDLP  in  API  grades  X80  or  above, 
having  an  outside  diameter  of  48  inches 
to  an  including  52  inches,  and  with  a 
wall  thickness  of  0.90  inch  or  more. 
However,  on  May  21,  2002,  the 
petitioners  filed  another  letter  stating 
that  they  would  like  to  change  their 
initial  response  from  partial  consent  to 
that  of  full  consent  in  excluding  these 
products  from  the  order,  i.e.,  in  API 
grades  X80  or  above,  having  an  outside 
diameter  of  48  inches  to  and  including 
52  inches,  and  with  a  wall  thickness  of 
0.90  inch  or  more;  and,  in  API  grades 
XlOO  or  above,  having  an  outside 
diameter  of  48  inches  to  and  including 
52  inches,  and  with  a  wall  thickness  of 
0.54  inch  or  more.  In  accordance  with 
Section  351.216(c),  due  to  the  lack  of 
petitioners'  interest,  the  Department 
finds  good  cause  to  initiate  a  changed 
circumstance  review  despite  the  final 
determination  being  less  than  24 
months  old.  This  initiation  will  accord 
all  interested  parties  an  opportimity  to 
address  this  proposed  exclusion  and 
will  enable  the  Department  to  solicit 
comments  from  the  parties  to  determine 
whether  substantially  all  of  the 
domestic  producers  support  revocation 
of  the  order  with  respect  to  the 
merchandise  in  question.  See  Certain 
Tin  Mill  Products  From  Japan:  Final 
Results  of  Changed  Circumstances 
Review.  66  FR  52109  (October  12,  2001). 

Scope  of  Review 

The  product  covered  by  this 
antidumping  order  is  certain  welded 
carbon  and  alloy  line  pipe,  of  circular 
cross  section  and  with  an  outside 


diameter  greater  than  16  inches,  but  less 
than  64  inches,  in  diameter,  whether  or 
not  stencilled.  This  product  is  normally 
produced  according  to  American 
Petroleum  Institute  (API)  specifications, 
including  Grades  A25,  A,  B,  and  X 
grades  ranging  from  X42  to  X80,  but  can 
also  be  produced  to  other  specifications. 
The  product  cxurently  is  classified 
under  U.S.  Harmonized  Tariff  Schedule 
(HTSUS)  item  numbers  7305.11.10.30, 
7305.11.10.60,  7305.11.50.00, 
7305.12.10.30,  7305.12.10.60, 
7305.12.50.00,  7305.19.10.30. 
7305.19.10.60,  and  7305.19.50.00. 
Although  the  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  is  dispositive.  Specifically  not 
included  within  the  scope  of  this 
investigation  is  American  Water  Works 
Association  (AWWA)  specification 
water  and  sewage  pipe  and  the 
following  size/grade  combinations;  of 
line  pipe: 

— Having  an  outside  diameter  greater 
than  or  equal  to  18  inches  and  less  than 
or  equal  to  22  inches,  with  a  wall 
thickness  measuring  0.750  inch  or 
greater,  regardless  of  grade. 
— ^Having  an  outside  diameter  greater 
than  or  equal  to  24  inches  and  less  than 
30  inches,  with  wall  thickness 
measuring  greater  than  0.875  inches  in 
grades  A,  B,  and  X42,  with  wall 
thickness  measuring  greater  than  0.750 
inches  in  grades  X52  through  X56,  and 
with  wall  thickness  measuring  greater 
than  0.688  inches  in  grades  X60  or 
greater. 

— Having  an  outside  diameter  greater 
than  or  equal  to  30  inches  and  less  than 
36  inches,  with  wall  thickness 
measuring  greater  than  1.250  inches  in 
grades  A,  B,  and  X42,  with  wall 
thickness  measuring  greater  than  1.000 
inches  in  grades  X52  through  X56,  and 
with  wall  thickness  measuring  greater 
than  0.875  inches  in  grades  X60  or 
greater. 

— Having  an  outside  diameter  greater 
than  or  equal  to  36  inches  and  less  than 
42  inches,  with  wall  thickness 
measiuing  greater  than  1.375  inches  in 
grades  A,  B,  and  X42,  with  wall 
thickness  measuring  greater  th^  1.250 
inches  in  grades  X52  through  X56,  and 
with  wall  thickness  measuring  greater 
than  1.125  inches  in  grades  X60  or 
greater. 

— Having  an  outside  diameter  greater 
than  or  equal  to  42  inches  and  less  than 
64  inches,  with  a  wall  thickness 
measuring  greater  than  1.500  inches  in 
grades  A,  B,  and  X42,  with  wall 
thickness  measuring  greater  than  1.375 
inches  in  grades  X52  through  X56,  and 
with  wall  thickness  measiuing  greater 
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than  1.250  inches  in  grades  X60  or 

greater. 

— ^Having  an  outside  diameter  equal  to 

48  inches,  with  a  wall  thickness 

measuring  1.0  inch  or  greater,  in  grades 

X-80  or  greater. 

Initiation  of  Changed  Circiunstances 
Antidumping  Duty  Administrative 
Review 

Pursuant  to  section  751(d)(1)  of  the 
Act,  the  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order,  in  whole  or  in  part,  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circiunstances  review  to  be 
conducted  upon  receipt  of  a  request 
which  shows  changed  circumstances 
sufficient  to  warrant  review  of  a  final 
affirmative  antidumping  determination. 
Section  351.222(g)  (2)  of  the 
Department's  regulations  provides  that 
the  Department  will  conduct  a  changed 
circumstances  review  under  19  C.F.R. 
351.216  if  the  Secretary  concludes  from 
the  available  information  that  changed 
circumstances  sufficient  to  warrant 
revocation  or  termination  may  exist. 
The  Department  may  revoke  an  order  (in 
whole  or  in  part),  if  the  Secretary 
determines  that:  (i)  producers 
accoimting  for  substantially  all  of  the 
production  of  the  domestic  like  product 
to  which  the  order  (or  the  part  of  the 
order  to  be  revoked)  pertains  have 
expressed  a  lack  of  interest  in  the  relief 
provided  by  the  order,  in  whole  or  in 
part,  or  (ii)  if  other  changed 
circumstances  sufficient  to  warrant 
revocation  exist.  In  this  context,  the 
Department  has  interpreted 
"substantially  all"  production  normally 
to  mean  at  least  85  percent  of  domestic 
production  of  the  like  product.  See 
Certain  Tin  Mill  Products  From  Japan: 
Final  Results  of  Changed  Circumstances 
Review,  66  FR  52109  (October  12.  2001). 
According  to  the  Department's 
knowledge  the  following  are  U.S. 
producers  of  welded  large  diameter  line 
pipe:  American  Cast  fron  Pipe  Co., 
American  Steel  Pipe  Division;  Berg 
Steel  Pipe  Corp.;  Stupp  Corp.; 
Bethlehem  Steel  Corp.;  U.S.  Steel 
Group,  a  Unit  of  USX  Corp.;  Camp-Hill 
Corp.;  Lone  Star  Steel  Co.;  Napa  Pipe 
Corp.;  Pennsylvania  Steel  Technologies, 
Inc.;  Oregon  Steel  mills.  Inc.;  and  Saw 
Pipes  USA,  Inc..  Based  upon  the 
petitioners'  statement  of  no  interest  and 
the  silence  of  other  domestic  producers, 
the  Department  determines  that  there  is 
information  sufficient  to  warrant 
initiation  of  this  changed  circumstances 
review. 

We  will  publish  in  the  Federal 
Register  a  notice  of  preliminary  results 


of  antidumping  duty  changed 
circumstances  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and 
351.221(c)(3)(i).  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based 
and  a  description  of  any  action 
proposed  based  on  those  results.  As  per 
section  351.221  (b)  (4),  interested  parties 
will  have  an  opportimity  to  comment. 
The  Department  will  issue  its  final 
results  of  review  no  later  than  270  days 
after  publication  of  this  notice  of 
initiation.  All  written  comments  must 
be  submitted  to  the  Department  and 
served  on  all  interested  parties  on  the 
Department's  service  list  in  accordance 
with  19  CFR  351.303. 

During  the  course  of  this  changed 
circumstances  review,  the  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  all 
subject  merchandise,  including  the 
merchandise  subject  to  this  changed 
circumstances  review,  will  continue 
unless  and  until  it  is  modified  pursuant 
to  the  final  results  of  this  changed 
circumstances  review  or  other 
administrative  review. 

This. notice  is  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.216.  351.221(b), 
and  351.222(g)(3)(i). 

Dated:  June  3.  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  02-14513  Filed  6-7-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  000927276-2103-03] 

RIN  064a-ZA94 

Coastal  Services  Center  Broad  Area 
Announcement 

AGENCY:  National  Ocean  Service  (NOS), 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  availability  of  federal 
assistance. 

SUMMARY:  The  NOAA  Coastal  Services 
Center  (Center)  is  soliciting  applications 
for  federal  assistance  for  the  following 
program  areas:  Landscape 
Characterization  and  Restoration  (LCR), 
Integration  and  Development  (I&D), 
Outreach,  Coastal  Remote  Sensing  (CRS) 
and  Information  Resources  (IR).  This 
announcement  provides  guidelines  for 
these  program  areas  and  includes  details 
for  the  evaluation  criteria,  and  selection 


procedures  of  each  program.  Selected 
recipients  will  enter  into  either  a 
cooperative  agreement  with  the  Center 
or  receive  a  grant  depending  upon  the 
amount  of  the  Center's  involvement  in 
the  project.  Funding  for  these  programs 
will  be  contingent  upon  availability  of 
FY  2003  funding  availability. 
DATES:  Each  program  area  has  specific 
dates  for  application  and  proposal 
deadlines.  Refer  directly  to  that  program 
area  description  under  SUPPLEMENTARY 
INFORMATION  listed  below. 
ADDRESSES:  Send  all  proposals  to: 
NOAA  Coastal  Services  Center,  2234 
South  Hobson  Avenue.  Charleston,  SC 
29405-2413.  Landscape 
Characterization  and  Restoration  (LCR) 
proposals  should  be  sent  to  the  attention 
of  Jeffery  Adkins,  Room  238A. 
Integration  and  Development  (I&D) 
proposals  should  be  sent  to  the  attention 
of  James  Lewis  Free,  Room  236B. 
Outreach  proposals  should  be  sent  to 
the  attention  of  Jan  Kucklick,  Room  142. 
Coastal  Remote  Sensing  (CRS)  proposals 
should  be  sent  to  the  attention  of  Kirk 
Waters,  Room  103.  Information 
Resources  (IR)  proposals  should  be  sent 
to  the  attention  of  Anne  Ball,  Room  211. 
FOR  FURTHER  INFORMATION: 
Administrative  questions  should  be 
directed  to  Violet  Legette,  (843)-740- 
1222  or  Violet.Legette@noaa.gov. 
Technical  point  of  contact  for 
Landscape  Characterization  and 
Restoration  is  Jeffery  Adkins,  (843)- 
740-1244  or  Jeffery.Adkins@noaa.gov. 
Technical  point  of  contact  for 
Integration  and  Development  is  James 
Lewis  Free,  (843)-740-1185  or 
James.L.Free@noaa.gov.  Technical  point 
of  contact  for  Outreach  is  Jan  Kucklick, 
(8431-740-1279  or 

Jan.Kucklick@noaa.gov.  Technical  point 
of  contact  for  Coastal  Remote  Sensing  is 
Kirk  Waters,  (843)-740-1227  or 
Kirk.Waters@noaa.gov.  Technical  point 
of  contact  for  Information  Resources  is 
Anne  Ball,  (843}-740-1229  or 
Anne.Ball@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Center  is  soliciting  applications  for 
federal  assistance  and  funding  will  be 
contingent  upon  availability  of  FY  2003 
funding  availability.  The  following 
program  areas  are:  Landscape 
Characterization  and  Restoration  (LCR), 
Integration  and  Development  (l&D), 
Outreach,  Coastal  Remote  Sensing  (CRS) 
and  Information  Resources  (IR).  This 
announcement  provides  guidelines  for 
these  program  areas  and  includes  details 
for  the  evaluation  criteria,  and  selection 
procedures  of  each  program.  Selected 
recipients  will  enter  into  either  a 
cooperative  agreement  with  the  Center 
or  receive  a  grant  depending,  upon  the 
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amount  of  the  Center's  involvement  in 
the  project.  Substantial  involvement 
means  a  cooperative  agreement,  while 
independent  work  requires  a  grant. 

All  applicants  are  required  to  submit 
a  NOAA  grants  application  package  and 
project  proposal.  The  standard  NOAA 
grants  application  package  (which 
includes  forms  SF-424.  SF-424A,  SF- 
424B.  CD-511,  CD-512.  and  SF-LLL) 
can  be  obtained  from  the  NOAA  grants 
Website  at  <http://www.rdc.noaa.gov/ 
grants/pdf/>.  Funding  will  be  subject  to 
the  availability  of  federal 
appropriations.  Applicants  are  required 
to  prepare  separate  packages  for  each 
proposal  submitted. 

Authority 

Statutory  authority  for  these  programs 
is  provided  under  16  U.S.C.  Sec.  1456 
c  (Technical  Assistance);  15  U.S.C.  Sec. 
1540  (Cooperative  Agreements);  33 
U.S.C.  Sec.  1442  (research  program 
respecting  possible  long-range  effects  of 
pollution,  over  Ashing,  and  man- 
induced  changes  of  ocean  ecosystems); 
33  U.S.C.  Sec.  883a  (surveys  and  other 
activities);  33  U.S.C.  Sec.  883b 
(dissemination  of  data);  33  U.S.C.  Sec. 
883c  (geomagnetic  data  collection, 
correlation,  and  dissemination);  and  33 
U.S.C.  Sec.  883d  (improvement  of 
methods,  instruments,  and  equipments; 
investigations  and  research).  CFDA 
Number:  11.473— NOAA  Coastal 
Services  Center. 

General  Background 

Guiding  the  conservation  and 
management  of  coastal  resources  is  a 
primary  function  of  NOAA.  NOAA 
accomplishes  this  goal  through  a  variety 
of  mechanisms,  including  collaboration 
with  the  coastal  resource  management 
programs  of  the  Nation's  states  and 
territories.  The  mission  of  the  NOAA 
Coastal  Services  Center  is  to  support  the 
environmental,  social,  and  economic 
well  being  of  the  coast  by  linking 
people,  inJFonnation,  and  technology. 
The  goal  of  the  Center  is  to  build 
capabilities  throughout  the  nation  to 
address  pressing  issues  of  coastal  health 
and  change  by  promoting  coastal 
resource  conservation  and  efficient  and 
sustainable  commercial  and  residential 
development. 

Landscape  Characterization  and 
Restoration  (LCR) — Environmental 
Characterization  for  a  United  States 
Estuary,  Watershed,  or  Special 
Management  Area  in  the  Southern 
United  States  or  the  Caribbean 

Project  Description 

The  Center  seeks  proposals  for  a  2- 
year  cooperative  agreement  imder 


which  a  cooperator  and  the  Center  will 
jointly  develop  a  digital  information 
resource  for  a  U.S.  estuary,  watershed, 
or  special  management  area  in  the 
Southeastern  U.S.  or  the  Caribbean, 
located  entirely  or  in  part  within  North 
Carolina,  South  Carolina,  Georgia, 
Florida,  Alabama,  Mississippi, 
Louisiana,  Texas,  the  U.S.  Virgin 
Islands,  or  Puerto  Rico.  The  information 
resource  must  focus  on  one  or  more 
resource  management  needs  of  the 
chosen  estuary,  watershed,  or  special 
management  area  and  must  emphasize 
examinations  of  ecosystem  function 
through  the  integration  of  physical, 
ecological,  and  socioeconomic 
information  and  analyses.  The 
cooperator  will  choose  the  management 
needs  that  will  be  focused  on:  for 
example,  a  regional  habitat  restoration 
plan,  non-point  source  pollution 
management  plan,  long-term  dredged 
material  management  plan,  species 
recovery  plan,  or  detailed 
enviroimiental  description.  The 
information  resource  must  clearly  help 
managers  make  resource  management, 
regulatory,  or  land-use  planning 
decisions.  In  fact,  it  is  suggested,  but  not 
required,  that  the  project  result  in  the 
creation  of  an  interactive  decision 
support  tool.  Total  anticipated  funding 
for  a  project  is  $300,000  over  two  years 
and  is  subject  to  the  availability  of  FY 
2003  and  FY  2004  appropriations.  No 
more  than  two  awards  are  anticipated 
from  this  announcement. 

Back^t>und 

This  aimouncement  is  a  call  for 
proposals  for  work  under  the  Center's 
Landscape  Characterization  and 
Restoration  Program.  The  program's  goal 
is  to  help  Federal,  state,  and  local 
resource  managers  include  ecosystem 
processes  in  their  resource  management, 
regulatory,  and  land-use  planning 
decisions.  The  program  and  program 
partners  will  work  towards  this  goal  by 
examining  interrelationships  among 
ecological,  land  use,  human 
demographic,  and  socioeconomic  trends 
and  by  developing  tools  needed  to 
reflect  those  relationships  in  the 
development  of  management  practices. 
The  program's  principal  products  are 
enviroimiental  characterizations  that 
integrate  the  ecological,  geophysical, 
and  socioeconomic  information  and 
analyses  that  are  required  to  address  the 
management  needs  identified  by 
cooperators.  Final  products  are  in  a 
digital  format  and  are  distributed  via 
CD-ROM  and  the  Internet  and  include 
a  spatial  database,  a  customized 
Geographic  Information  System 
interface,  and  an  interactive  decision 
support  tool.  Final  products  also 


include  a  narrative  that  describes  in 
detail  the  focal  management  needs,  how 
the  accompanying  information  was  used 
to  examine  potential  solutions,  and  how 
the  overall  product  can  be  used  in 
futiu'e  examinations.  The  program  and 
its  cooperators  are  currently  working  on, 
or  have  completed,  characterizations  of 
Otter  Island  (South  Carolina),  the  ACE 
Basin  (South  Carolina),  Kachemak  Bay 
(Alaska),  Rookery  Bay/Belle  Meade 
(Florida),  coastal  Rhode  Island,  the 
central  California  coast,  and  northern 
Puget  Sound.  Overviews  of  the  program 
and  these  projects  are  available  through 
the  Internet  at  http://www.csc.noaa.gov/ 
Icr/. 

Roles  and  Responsibilities 

By  working  in  a  cooperative 
partnership,  the  unique  skills, 
capabilities,  and  experiences  of  the 
Center  and  the  cooperator  will  be 
combined  to  offer  an  opportimity  for 
each  organization  to  further  its  goals.  In 
their  proposals,  potential  cooperators 
shall  explicitly  propose  the  respective 
roles  and  responsibilities  of  the  Center 
and  the  cooperator.  General  areas  of 
responsibilities  that  the  Center  has  had 
in  past  projects  include:  development  of 
spatial  models,  analyses,  and  data  to 
address  the  identified  management 
needs;  guidance  in  the  development  of 
socioeconomic  information  and 
analyses;  design  of  GIS  and  HTML 
architectures;  and  compilation  of  final 
products  onto  a  CD-RC3m  and  Internet 
site.  Any  questions  about  appropriate 
roles  for  the  Center  can  be  directed  to 
Jeffery.Adkins@noaa.gov.  General  areas 
of  responsibility  that  cooperators  have 
had  include:  identifying  the 
management  needs  that  guide 
development  of  the  information 
resource;  identifying  the  information 
required  to  address  the  needs; 
developing  partnerships  with  other 
members  of  the  resource  management 
community;  developing  and  collecting 
the  information  (text,  tables,  graphics, 
charts,  and  maps)  and  tools 
(organizational  structure  and  models) 
required  to  address  the  management 
needs;  developing  metadata;  and 
determining  how  the  products  should 
be  organized  to  maximize  usefulness 
within  the  resource  management 
community. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
October  4,  2002  to  the  attention  of 
Jeffery  Adkins,  Room  238A  at  the 
NOAA  Coastal  Services  Center,  2234 
South  Hobson  Avenue,  Charleston,  SC 
29405-2413.  In  addition  to  Uie 
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proposal(s),  the  applicant  must  submit  a 
complete  NOAA  grant  application 
package  (with  signed  originals).  No  e- 
mail  or  fax  copies  will  be  accepted. 
Project  proposals  must  total  no  more 
than  10  pages  (double  spaced,  12-point 
font,  and  exclusive  of  appendices). 
Appendices  should  be  limited  to 
materials  that  directiy  support  the  main 
body  of  the  proposal;  e.g.,  support 
letters,  resumes,  lists  of  data  sources, 
maps.  All  appendix  material  must  be 
unbound.  All  proposals  must  include 
sections  on  the  seven  following  topics: 

1.  Goal(s),  Objective(s),  and 
Geographic  Area.  Identify  on  a  map  and 
describe  in  the  narrative  the  specific 
geographic  area  that  will  be  examined. 
Identify  the  specific  management 
objective(s)  of  the  project,  describing: 

•  The  management  goals  that  are 
currently  not  being  achieved, 

•  How  products  from  this  cooperative 
agreement  will  significantly  address  that 
deficiency,  and 

•  The  benefits  that  will  result  to  the 
cooperators,  partners,  public,  and 
resource  management  community. 

2.  Background/Introduction.  Provide 
sufficient  background  information  for 
reviewers  to  independentiy  assess  the 
local  significance  and  regional 
importance  of  the  management 
objectives  that  will  be  addressed  by  the 
project.  Summarize  the  status  of  any 
ongoing  efforts  by  the  cooperator  and 
partners  to  address  these  objectives. 

3.  Audience.  Identify  potential  users 
of  the  product,  how  those  users  will 
incorporate  the  product  in  their 
management  of  natural  resources,  and 
identify  any  training  that  will  be  needed 
for  users  to  make  full  use  of  the 
information  resource. 

4.  Project  Description/Methodology. 
Provide  a  general  work  plan  that: 

i  •  Outlines  the  expected  products, 
I  U  Divides  the  project  into  discrete 
steps, 

•  Identifies  critical  decision  points, 

•  Discusses  any  obstacles  to 
completing  the  project  that  may  require 
special  planning, 

•  And  explicitly  outlines  the 
respective  roles  of  the  cooperator, 
partners,  and  Center. 

One  of  the  initial  tasks  of  the 
cooperative  agreement  will  be  for  the 
Center  and  the  cooperator  to  prepare  a 
detailed  task  plan  that  explains  how  the 
resoiu'ces  of  all  parties  will  be  leveraged 
to  produce  the  products.  The  work  plan 
requested  for  this  part  of  the  proposal 
should  demonstrate  that  the  cooperator 
and  partners  have  sufficient  local 
knowledge  of  the  management  problems 
to  lead  an  innovative  effort  directed 
towards  developing  appropriate 
solutions.  The  product  outline  should 


list  the  major  topics  (e.g.,  physical 
enviroiunent,  economic  trends)  and 
immediate  subordinate  themes  (e.g., 
geology,  industry  profile).  The  outline 
also  should  show  how  any  decision 
support  tools  proposed  are  integrated 
with  the  other  information  in  the 
characterization.  The  outline  also 
should  clearly  allow  reviewers  to 
ascertain  the  balance  between  physical, 
ecological,  socioeconomic,  and 
geospatial  components  of  the  products. 
Provide  a  quality  control  plan  that 
includes  a  plan  for  reviewing  the 
content  of  the  characterization. 

5.  Project  Partners  and  Support. 
Identify  project  partners  and  describe 
their  respective  roles.  When  formal 
partnerships  already  exist,  include 
letters  from  partners  that  demonstrate 
that  they  understand  their  role  in  the 
project  and  the  authority  of  the  lead 
agency  in  product  development,  and 
that  they  are  willing  to  participate  in 
that  manner.  When  formal  partnerships 
do  not  already  exist,  describe  plans  for 
developing  them.  Describe  the  resources 
the  cooperators  and  partners  have  for 
conducting  the  project,  including 
personnel  qualifications  (education, 
experience,  and  time  available  to  work 
on  the  project),  facilities,  equipment, 
and,  to  the  extent  practicable,  the 
information  and  tools  afready  available. 
Describe  how  widely  the  project  is 
supported  within  the  resource 
management  community  and  offer 
evidence  of  that  support. 

6.  Milestone  Schedule.  List  target 
milestones,  time  lines,  and  describe 
how  each  milestone  addresses  project 
objectives.  The  time  period  targeted  for 
the  award  is  approximately  24  months, 
but  can  vary  depending  on  need.  Based 
on  our  experience  with  past  projects,  we 
recommend  the  timeline  include  three 
months  at  the  end  to  work  with  the 
Center  on  final  assembly,  review,  and 
editing. 

7.  Project  Budget.  Provide  a  detailed 
budget  description  that  follows  the 
categories  and  formats  in  the  NOAA 
grants  package  and  a  brief  narrative 
justification  of  the  budget. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  forwarded  to  the 
selecting  official.  The  selecting  official 
(Center  Director)  will  use  those  scores 


when  he/she  makes  the  final  decision. 
The  selecting  official  may  also  consider 
the  following  program  policy  factors  in 
making  the  final  selection  decision: 
geographic  and  institutional  balance.  As 
a  result,  awards  may  not  necessarily  be 
made  to  the  highest  ranked  applications. 
Final  budget  is  negotiated  after  selection 
is  made.  Evaluation  criteria  are: 

1.  Significance  (20  points) 

•  How  well  the  proposal 
demonstrates  the  local  significance  and 
regional  importance  of  the.need(s)  or 
management  objective(s)  that  will  guide 
development  of  the  information 
resource.  At  a  minimum,  the  proposal 
must  identify  management  goals  that  are 
not  ciurentiy  being  achieved,  describe 
how  products  from  this  cooperative 
agreement  will  significantly  address  that 
deficiency,  and  state  the  benefits  that 
will  result  to  the  public  and  resource 
management  community. 

2.  Technical  Approach  (20  points) 

•  How  well  the  proposal  divides  the 
project  into  discrete  tasks  that  make 
effective  use  of  the  technical  capabilities 
of  the  cooperator.  partner(s),  and  Center. 
This  criterion  includes  such  factors  as 
the  technical  merit  of  the  process  that 
the  cooperator  has  outlined  for 
developing  the  information  resource 
and  the  perceived  role  for  the  Center  in 
its  development. 

3.  Comprehensiveness  (20  points) 

•  How  well  the  proposed  work  will 
integrate  technology;  socioeconomic, 
physical,  and  ecological  information; 
and  public  participation  to  accomplish 
project  goals  and  objectives.  This 
criterion  measures  both  the  scope  of  the 
proposed  project  and  the  integration  of  • 
its  various  components. 

4.  Outcomes  (20  points) 

•  How  well  the  applicant 
demonstrates  that  the  project  outcomes 
will  significantly  address  the 
management  issue(s)  targeted  by  the 
project  and  that  the  collective  resources 
of  the  applicant  and  partners  will 
ensure  projected  outcomes  are  met. 

5.  Partnerships  and  Public  Involvement 
(10  points) 

•  How  well  the  proposal 
demonstrates  through  partnerships  that 
the  project  is  broadly  supported  by  the 
resource  management  community;  that  a 
broad  group  of  resource  managers  and 
constituents  will  benefit  from  the 
product{s)  and  contribute  to  their  design 
and  assembly;  and  that  a  broad  group  of 
resource  managers  will  use  the 
product(s).  This  criterion  includes  such   . 
factors  as  the  inclusion  of  a  formal 
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public  involvement  plan,  a  plan  for 
managing  the  partnership  team,  and 
letters  of  support  from  users  and 
partners. 

6.  Cost  Efficiency  (10  points) 

•  How  well  the  applicant 
demonstrates  that  the  budget  is 
commensurate  with  project  needs  and 
that  the  partnerships  employed  will 
improve  the  overall  cost  effectiveness  of 
the  project  and  value  of  the  products  by 
contributing  funds  (cost-sharing), 
expertise,  or  other  resources. 

Selection  Schedule 

Proposals  will  be  reviewed  oftce 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  this  cooperative 
agreement:  Proposal  Deadline  (with 
completed  grant  package)"  October  4, 
2002.  Earliest  Approximate  Grant  start 
date  "  March  3.  2003.  Note:  All 
deadlines  are  for  receipt  by  close  of 
'business  (5  p.m.  Eastern  time)  on  the 
dates  identified.  Receipt  of  proposal  and 
grant  package  (with  original  signatures) 
v«rill  be  time  stamped.  Unsuccessful 
applications  will  be  destroyed  by  the 
Program  Manager  and  not  retiuned  to 
the  applicant. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
FY  2003  are  appropriated.  Total  funding 
available  for  this  cooperative  agreement 
with  the  LCR  program  is  anticipated  to 
be  $300,000  over  2  years.  Two  awards 
are  anticipated  from  this  announcement. 
Publication  of  this  document  does  not 
obligate  NOAA  to  fund  any  specific 
grant  or  cooperative  agreement  or  to 
award  all  or  any  part  of  the  available 
funds. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  these  guidelines, 
however,  proposals  that  include  cost 
sharing  will  likely  score  highly  under 
the  evaluation  criterion  that  examines 
cost  efficiency. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  education,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
annoimcement,  but  may  be  project 
partners. 


Nh>te:  Federal  agencies  or  institutions  who 
are  project  partners  must  demonstrate  that 
they  have  legal  authority  to  receive  funds 
from  outside  sources  in  excess  of  their 
appropriation.  Because  this  announcement  is 
not  proposing  to  procure  goods  or  services 
from  applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  liasis. 

Authority 

Statutory  authority  for  these  programs 
is  provided  under  16  U.S.C.  1456c 
(Technical  Assistance);  and  33  U.S.C. 
1442  (research  program  respecting 
possible  long-range  effects  of  pollution, 
overfishing,  and  man-induced  changes 
of  ocean  ecosystems). 

Integration  and  Development  (I&D) — 
Applications  of  Spatial  Technology  for 
Coastal  Management 

Project  Description 

The  Center  seeks  proposals  for  a  one 
to  two  year  cooperative  agreement 
imder  which  a  cooperator  and  the 
Center  will  jointly  develop  a  technical 
project  related  to  one  of  the  Center's 
main  theme  areas  (i.e.,  smart  coastal 
growth,  habitat  protection  and 
management,  coastal  hazards,  or  Coastal 
National  Spatial  Data  Infrastructure 
(NSDI).  Projects  within  the  smart  coastal 
growth  theme  <http:// 
www.csc.noaa.gov/themes/ 
communities/>  assist  communities  in 
their  efforts  to  incorporate  smart  growth 
concepts  into  their  planning  and 
decision-making  processes.  Habitat 
related  projects  <http:// 
www.csc.noaa.gov/themes/habitat>  seek 
to  provide  coastal  managers  with 
information  and  tools  to  integrate 
physical,  ecological,  economic,  and 
social  components  into  habitat 
protection  and  management.  Projects 
within  the  coastal  hazards  theme  < 
http://www.csc.noaa.gov/themes/ 
coasthaz/  >  focus  on  reducing  the 
environmental,  social,  and  economic 
impacts  from  coastal  hazards  by 
providing  information  and  tools  that 
facilitate  increased  decision-support 
capabilities  for  coastal  managers.  Any  of 
these  issues  would  be  well  supported  by 
incorporating  concepts  related  to  the 
Coastal  NSDI  <  http:// 
www.csc.noaa.gov/themes/nsdi/  >.  The 
NSDI  is  a  nationwide  effort  to  improve 
the  utilization  of  geospatial  data  within 
the  United  States,  focusing  on  data 
acquisition,  processing,  storage, 
distribution,  ease  of  use,  and  inclusion 
in  the  decision-making  process.  NSDI 
has  control  of  geospatial  data.  Proposals 
must  relate  to  the  general  theme  areas  as 
defined  above.  Applicants  are 
encouraged  to  focus  on  a  particular 
issue  that  is  impacting  their  commimity 
and  formulate  a  more  efficient  or 


innovative  approach  toward  the 
management  of  the  issue.  All  project 
proposals  that  meet  the  topic  criteria 
will  be  reviewed  for  technical  merit  and 
management  relevance. 

The  goal  of  the  Center's  Integration 
and  Development  (I&D)  program  is  to 
provide  relevant,  easily  accessible 
spatial  data,  tools,  and  support  services 
to  the  coastal  resource  management 
community.  The  program  and  program 
partners  will  work  towards  this  goal  by 
examining  the  issue,  as  defined  in  the 
project  proposal,  and  working  with  the 
impacted  commimity  or  communities  to 
design  and  develop  a  product  that 
addresses  local  needs  and  skill  sets, 
while  considering  its  broader 
applicability  to  other  states  or  regions. 

It  is  expected  that  this  funding  will 
support  agencies  and  organizations  with 
proven  abilities  to  implement  practical 
solutions  on  state  and  local  levels. 
.  Maximum  anticipated  funding  for  Fiscal 
Year  (FY)  2003  is  $250,000  for  a  two- 
year  period  and  is  subject  to  the 
availability  of  FY  2003  appropriations. 
It  is  intended  that  this  funding  will  be 
distributed  among  multiple  projects  in 
the  form  of  a  cooperative  agreement. 
The  award  level  is  contingent  on 
methodology,  level  of  detail,  and  both 
the  technical  and  geographic  scope  of 
the  project. 

Background 

The  Center's  IfitD  program's  principal 
products  seek  to  link  the  technical 
benefits  of  geographic  information 
systems  (CIS)  with  the  needs  of  the 
coastal  resource  management 
commimity  to  enhance  visualization 
and  decision  making  capabilities.  Final 
products  typically  are  in  a  digital  format 
and  distributed  via  a  training  module, 
CD-ROM,  or  the  Internet.  Products  often 
include  a  spatial  database,  a  customized 
geographic  information  system 
interface,  and  a  narrative  that  provides 
a  detailed  overview  of  the  focal 
management  issues,  how  the 
accompanying  information  was  used  to 
exeunine  potential  solutions,  how  the 
product  can  be  applied  to  other  coastal 
areas.,  and  how  the  overall  product  can 
be  used  in  futiire  decision-making.  An 
overview  of  the  program,  including 
information  on  its  past  and  current 
projects,  is  available  through  the 
Internet  at  <http://www.csc.noaa.gov/ 
id/>. 

This  FY  2003  announcement  is 
intended  to  accommodate  a  broad  range 
of  issues.  The  program's  objective  in 
considering  a  broad  range  of  issues  is  to 
allow  individual  coastal  communities 
the  opportunity  to  propose  projects  that 
speak  to  the  most  relevant  or  urgent 
issues  for  their  area  and  to  guide 
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discussion  relative  to  the  development 
of  innovative  approaches  for  addressing 
these  issues. 

Roles  and  Responsibilities 

By  establishing  a  cooperative 
partnership,  the  unique  skills, 
capabilities,  and  experiences  of  the 
Center  and  the  cooperator  will  be 
combined  to  offer  an  opportunity  for 
each  organization  to  further  its  goals.  In 
order  to  clearly  define  the  nature  of  this 
relationship,  the  proposal  shall 
explicitly  state  therespective  roles  and 
responsibilities  of  the  Center  and  the 
cooperator.  Also,  the  work  plan  that  is 
outlined  within  the  proposal  should 
demonstrate  that  the  cooperator  and 
partners  have  sufficient  local  knowledge 
of  the  management  problem  to  devise  an 
effective  and  systematic  approach 
towards  the  development  of  appropriate 
solutions.  Once  the  award  has  been 
made,  a  primary  task  for  the  Center  and 
the  cooperator  will  be  to  collectively 
review  and  develop  the  final 
implementation  plan  to  describe  how 
the  resources  of  all  parties  will  be 
leveraged  to  produce  the  final  products, 
the  time  line  for  the  project,  and  the 
process  for  accomplishing  project  tasks. 

The  Center's  technical  role  in  past 
projects  has  generally  included,  but  is 
not  limited  to,  the  development  of 
spatial  tools,  analyses,  and  data  to 
address  a  variety  of  management  issues; 
the  design  of  geographic  information 
systems  (CIS)  and  Web-based 
architectures;  and  the  compilation  of 
final  products  into  a  training  module. 
CD-ROM,  or  Web  site.  More 
information  regarding  the  degree  of 
involvement  or  potential  role  of  the 
Center  in  a  given  project  may  be  foimd 
at  <http://www.csc.noaa.gov/id/>.  Any 
questions  about  appropriate  roles  for  the 
Center  can  be  directed  to 
<James.L.Free@noaa.gov>. 

General  areas  of  responsibility  that 
cooperators  have  had  in  the  past  have 
included  the  following:  identifying  the 
management  issues  that  guide 
development  of  the  information 
resource;  identifying  the  information 
needed  to  address  the  issues; 
developing  partnerships  with  other 
members  of  the  coastal  management 
community;  developing,  collecting,  and 
synthesizing  the  information  (e.g., 
spatial  data,  text,  tables,  graphics, 
charts,  and  maps)  and  tools  needed  to 
address  the  management  issues; 
developing  metadata;  and  determining 
how  the  products  should  be  organized 
to  maximize  usefulness  within  the 
coastal  management  community.  It  is 
anticipated  the  cooperator  will 
participate  in  the  development  of  the 


final  product  design  and 
implementation. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
October  4,  2002  to  the  attention  of  James 
Lewis  Free,  Room  236A  at  the  NOAA 
Coastal  Services  Center.  2234  South 
Hobson  Avenue.  Charleston,  SC  29405- 
2413.  In  addition  to  the  proposal(s).  the 
applicant  must  submit  a  complete 
NOAA  grant  application  package  (with 
signed  originals).  No  e-mail  or  fax 
copies  will  be  accepted.  All  project 
proposals  must  total  no  more  than  10 
pages  (double  spaced.  10  or  12-point 
fonts,  and  exclusive  of  appendices). 
Appendices  should  be  limited  to 
materials  that  directly  support  the  main 
body  of  the  proposal  (e.g.,  support 
letters,  resumes,  lists  of  data  sources, 
maps).  Letters  of  support  may  be  mailed 
separately,  but  must  be  received  by  the 
October  4.  2002.  deadline.  All  appendix 
material  must  be  unbound.  All  projects 
proposals  must  include  sections  on  the 
five  following  topics: 

1.  I^roject  Backgroxmd/Introduction. 
Briefly  discuss  the  critical  coastal 
management  issue  addressed  within  the 
proposal,  as  well  as  the  data  and/or 
analyses  required  to  address  this  issue. 
Identify  the  basic  project  goals  and  any 
objectives.  Discuss  in  the  applicability 
of  the  issue  and  anticipated  final 
product  to  a  broader  range  of  customers 
or  areas. 

2.  Project  Description/Methodology. 
Address  the  general  work  plan  and 
deliverables.  Methodology  should 
address  specific  methods  to  address  the 
defined  problem,  including  a 
description  of  the  types  of  technology  or 
software  that  will  be  applied.  Database 
format  must  be  adequately  described  (if 
appropriate)  and  include  a 
supplemental  descriptor  file  or  metadata 
that  contains  the  information  necessary 
for  completing  an  FGDC-compliant 
metadata  record  for  any  data  that  are 
created  or  used  within  the  project. 

3.  Project  Partners  and 
Subcontractors.  Identify  any  project 
partners  and  describe  their  respective 
roles.  When  formal  partnerships  already 
exist,  include  letters  from  partners  that 
demonstrate  that  they  understand  their 
role  in  the  project  and  the  authority  of 
the  lead  agency  in  product 
development,  and  that  they  are  willing 
to  participate  in  that  manner.  When 
formal  partnerships  do  not  already  exist, 
describe  plans  for  developing  them. 
Describe  the  resources  available  to 
cooperators  and  partners  to  conduct  the 
project,  including  personnel 
qualifications  (i.e.,  education, 


experience,  and  time  available  to  work 
on  the  project),  facilities,  equipment, 
and,  to  the  extent  practicable,  the 
information  and  tools  already  available. 
Describe  how  widely  the  project  is 
supported  within  the  resource 
management  community  and  offer 
evidence  of  that  support. 

4.  Milestone  Schedule.  List  target 
milestones  and  their  respective  time 
lines. 

5.  Project  Budget.  Proposals  should 
provide  a  detailed  budget  breakdown 
that  follows  the  categories  and  formats 
in  the  NOAA  grants  package  and  a  brief 
narrative  that  justifies  each  item. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  forwarded  to  the 
selecting  official.  The  selecting  official 
(Center  Director)  will  use  those  scores 
when  he/she  makes  the  fina^decision. 
The  selecting  official  may  also  consider 
the  following  program  policy  factors  in 
making  the  final  selection  decision: 
geographic  and  institutional  balance.  As 
a  result,  awards  may  not  necessarily  be 
made  to  the  highest  ranked  applications. 
Final  budget  is  negotiated  after  selection 
is  made.  Evaluation  criteria  are: 

1.  Significance  (25  points) 

•  How  well  the  proposal 
demonstrates  the  local  significance  and 
regional  importance  of  the  issue(s)  or 
management  objective(s)  that  will  guide 
development  of  the  project.  At  a 
minimum,  the  proposal  must  identify 
management  goals  that  currently  are  not 
being  achieved,  describe  how  products 
from  this  project  will  significantly 
address  that  deficiency,  and  state  the 
benefits  that  will  result  to  the  public 
and  coastal  management  community. 

2.  Technical  Approach  (20  points) 

•  How  well  the  proposal  divides  the 
project  into  discrete  tasks  that  make 
effective  use  of  the  technical  capabilities 
of  the  cooperator.  partner(s).  and  the 
Center.  This  criteria  includes  such 
factors  as  the  technical  merit  of  the 
process  that  the  cooperator  has  outlined 
for  developing  the  information  resource 
and  the  perceived  role  for  the  Center  in 
its  development. 
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3.  Outcomes  (20  points) 

•  How  well  the  applicant 
demonstrates  that  the  project  outcomes 
will  significantly  address  the 
management  issue(s)  targeted  by  the 
project  and  that  the  collective  resources 
of  the  applicant  and  partners  will 
ensure  projected  outcomes  are  met. 

4.  Innovation  (15  points) 

•  How  well  the  proposed  work  takes 
an  innovative  approadi  to  the 
application  and  integration  of 
technology,  spatial  data,  and  policy  to 
address  issues  and  accomplish  project 
goals  and  objectives. 

5.  Partnerships  (15  points) 

•  How  well  the  proposal 
demonstrates:  that  the  project  is  broadly 
supported  by  the  coastal  management 
community;  that  a  broad  group  of 
coastal  managers  and  constituent  will 
benefit  from  contributing  to  design  and 
assembly  of  product(s):  and  that  a  broad 
group  of  coastal  managers  will  use  the 
product(s). 

6.  Cost  Efficiency  (5  points) 

••  Points  will  be  awarded  in 
proportion  to  the  ampunt  of  cost  sharing 
proposed.  Applicant  will  have  to  cost 
share  at  least  10  percent  of  the  Federal 
direct  costs  proposed  to  receive  1  point, 
20  percent  to  receive  2  points,  30 
percent  to  receive  3  points,  40  percent 
to  receive  4  points,  and  50  percent  to 
receive  5  points. 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  cooperative 
agreements:  Proposal  Deadline  (with 
completed  grant  package)— October  4, 
2002.  The  review  process  will  take  up 
to  three  months,  and  applicants  will  not 
be  notified  of  the  status  of  their 
application  until  the  review  process  is 
completed.  Earliest  Approximate  Grant 
Start  Date— March  3,  2003. 

Note:  All  deadlines  are  for  receipt  by  close 
of  business  (5  p.m.  Eastern  time)  on  the  dates 
identiHed.  Receipt  of  proposal  and  grant 
package  (with  original  signatures)  will  be 
time  stamped.  Unsuccessful  applications  will 
be  destroyed  by  the  Program  Manager  and 
not  returned  to  the  applicant. 

Funding  Available 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
FY  2003  are  appropriated.  Total  funding 
available  for  this  cooperative  agreement 
with  the  Integration  and  Development 
program  is  anticipated  to  be  no  more 
than  $250,000  and  funding  will  be 


distributed  among  multiple  projects. 
Publication  of  this  document  does  not 
obligate  NOAA  to  fund  any  specific 
grant  or  cooperative  agreement  or  to 
award  all  or  any  parts  of  the  available 
funds. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  education,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  imder  this 
aimouncement,  but  may  be  project 
partners.  Note:  Federal  agencies  or 
institutions  who  are  project  partners 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  outside 
sources  in  excess  of  their  appropriation. 
Because  this  aimouncement  is  not 
proposing  to  procure  goods  or  services 
from  applicants,  the  Economy  Act  (31 
U.S.C.  1535)  is  not  an  appropriate  legal 
basis. 

Authority 

Statutory  authority  for  these  programs 
is  33  U.S.C.  883a  (surveys  and  other 
activities),  33  U.S.C.  883c  (geomagnetic 
data;  collection,  correlation,  and 
dissemination)  and  16  U.S.C.  1456c 
(Technical  Assistance). 

Outreach — Special  Pro)ects 

Project  Description 

The  Center  seeks  grant  proposals  for 
special  technical,  management,  or 
plaiming  projects  that  relate  to  growth 
management  in  coastal  areas  or  human 
use  of  coastal  resources  to  organizations 
across  the  United  States  with  proven 
abilities  to  implement  practical 
solutions  at  a  state  and  local  level. 
Proposed  study  topics  must  relate  to 
growth  management  in  coastal  areas  or 
to  human  use  of  coastal  resources.  All 
project  proposals  received  that  meet  the 
topic  criteria  will  be  reviewed  for 
technical  merit  and  management 
relevance. 

Background 

The  Center  conducts  a  variety  of 
projects  that  directly  apply  to  the  state 
and  local  coastal  management 
community.  The  goal  of  Special  Projects 
is  to  provide  assistance  to  the  local 
coastal  management  community  for 
technical  or  management  issues  on 
specific  topics  relating  directly  to 
growth  management  in  coastal  areas  or 
human  use  of  coastal  resources. 


Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
October  4,  2002  to  the  attention  of  Jan 
Kucklick,  Room  142  at  the  NOAA 
Coastal  Services  Center,  2234  South 
Hobson  Avenue,  Charleston,  SC  29405- 
2413.  In  addition  to  the  proposal(s),  the 
applicant  must  submit  a  complete 
NOAA  grants  application  package  (with 
signed  originals).  No  e-mail  or  fax 
copies  will  be  accepted.  All  project 
proposals  must  total  no  more  than  10 
pages  (double  spaced,  12-point  font,  emd 
exclusive  of  appendices).  Appendices 
should  be  limited  to  materials  that 
directly  support  the  main  body  of  the 
proposal;  e.g.,  support  letters,  resumes, 
lists  of  data  sources,  maps.  All  appendix 
material  must  be  imbound.  All  project 
proposals  must  include  sections  on  the 
seven  following  topics: 

1.  Goals  and  Objectives.  Identify 
broad  project  goals  and  quantifiable 
objectives. 

2.  Background/Introduction.  State  the 
problem  and  summarize  existing  efforts 
at  all  levels. 

3.  Audience.  Describe  specifics  of 
how  the  project  will  contribute  to 
improving  or  resolving  an  issue  with  the 
primary  target  audience.  The  target 
audience  must  be  explicitly  stated. 

4.  Project  Description/Methodology. 
Describe  the  specifics  of  the  projects  (3 
page  maximum). 

5.  Project  Partners.  Identify  project 
partners  and  their  respective  roles. 

6.  Milestones  and  Outcomes.  List  . 
target  milestones,  Tin^e  lines,  and 
desired  outcomes  in  terms  of  products 
and  services. 

7.  Project  Budget.  Provide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grant  package  and  a  brief  narrative  that 
justifies  each  item. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  forwarded  to  the 
selecting  official.  The  selecting  official 
(Center  Director)  will  use  those  scores 
when  he/she  makes  the  final  decision. 
The  selecting  official  may  also  consider 
the  following  program  policy  factors  in 
making  the  final  selection  decision: 
geographic  and  institutional  balance.  As 
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a  result,  awards  may  not  necessarily  be 
made  to  the  highest  ranked  applications. 
Final  budget  is  negotiated  after  selection 
is  made.  Evaluation  criteria  are: 

1.  Management  Relevance  (30  points) 

•  How  well  does  the  proposed  project 
(directly  or  indirectly)  address  a  critical 
national,  regional,  state,  or  local 
management  need  relating  directly  to 
growth  management  of  coastal  areas  or 
himian  use  of  coastal  resources? 

•  How  well  does  the  project  involve 
partnerships  with  the  state  coastal 
management  agency.  National  Estuarine 
Research  Reserve,  and/or  National 
Marine  Sanctuary? 

•  How  clearly  does  the  proposed 
project  define  the  management  audience 
and  do  the  products  have  clearly 
defined  users? 

2.  Technical  Merit  (35  points) 

•  How  technically  soimd  is  the 
approach? 

•  How  well  does  the  proposed  project 
build  on  existing  knowledge? 

•  How  clear  and  concise  are  the 
project  goals  and  objectives? 

•  How  well  does  the  proposed  project 
provide  for  long-term  maintenance  or 
sustainability  of  products  and  services? 

•  How  innovative  is  the  approach? 


3.  Applicability  and  Effectiveness  of 
Products  and  Their  Delivery  (25  points) 

I '  •  How  well  does  the  proposed  project 
produce  useful  (and  easily  used) 
products,  services,  or  an  understanding 
for  the  target  audience  and  users? 

•  How  likely  is  the  project  time  line 
and  project  design  to  be  flexible  and 
responsive  to  public  and  user  input? 

•  Is  an  evaluation  process  built  into 
the  project?  How  appropriate  is  it? 

4.  Efficiency  and  Overall 
Qualifications  (10  points) 

•  How  is  the  budget  commensurate 
with  the  project  needs? 

•  How  capable  are  the  proposers  of 
conducting  a  project  of  the  scope  and 
scale  proposed?  (i.e..  Are  there  adequate 
professional,  facility,  and  administrative 
capabilities?) 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  grants  and/or 
cooperative  agreements:  Proposal 
Deadline  (wi^  completed  grant 
package)  October  4,  2002.  Earliest 
Appropriate  Grant  Start  Date — March  3, 
2003.  Note:  All  deadlines  are  for  receipt 
by  close  of  business  (5  p.m.  Eastern 
time)  on  the  dates  identified.  Receipt  of 
proposal  and  grant  package  (with 
original  signatures)  will  be  time 


stamped.  Unsuccessful  applications  will 
be  destroyed  by  the  Program  Manager 
and  not  returned  to  the  applicant. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
FY  2003  are  appropriated.  Anticipated    , 
funding  in  FY  2003  will  be  between 
$50,000  and  $300,000.  Two  to  six 
projects  will  be  funded  in  the  $20,000 
to  $25,000  range  for  1  year  with  the 
potential  for  option  years  (depending  on 
the  availability  of  funds  through  the 
federal  appropriation  process).  One  or 
two  projects  may  be  considered  at 
annual  levels  above  $25,000  depending 
on  the  availability  of  funds.  Publication 
of  this  dociunent  does  not  obligate 
NOAA  to  fund  any  specific  grant  or 
cooperative  agreement  or  to  award  all  or 
any  part  of  the  available  funds. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 
sharing. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  educations,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
aimouncement,  but  may  be  project 
partners. 

Note:  Federal  agencies  or  institutions  who 
are  project  partners  must  demonstrate  that 
they  have  legal  authority  to  receive  funds 
from  outside  sources  in  excess  of  their 
appropriation.  Because  this  announcement  is 
not  proposing  to  procure  goods  or  services 
from  applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

Authority 

Statutory  Authority  for  these 
programs  is  provided  under  16  U.S.C. 
1456C  (Technical  Assistance). 

Outreach — Special  Projects  for  the 
Pacific  Islands 

Project  Description 

The  Center  seeks  grant  proposals  for 
special  technical,  management,  or 
planning  projects  that  directly  apply  to 
the  goals  of  the  Pacific  Island  coastal 
management  community  to 
organizations  with  proven  abilities  to 
implement  practical  solutions  in  the 
Pacific  Islands  at  a  state  and  local  level. 
Projects  topics  should  relate  to  one  or 


more  of  the  four  themes  of  the  Coastal 
Services  Center:  Habitat,  Hazards,  Smart 
Coastal  Growth,  or  Coastal  National 
Spatial  Data  Infrastructure  (CNSDI). 

Background 

The  Center  conducts  a  variety  of 
projects  that  directly  apply  to  the  state 
and  local  coastal  management 
community.  The  goal  of  this  program  is 
to  provide  assistance  to  the  Pacific 
Island  coastal  management  commimity 
for  technical  or  management  issues  on 
a  very  broad  range  of  topics  related  to 
coastal  resources  and  their  wise 
management. 

Project  Proposal 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
Octobers,  2002  to  the  attention  of  Jan 
Kucklick,  Room  142  at  the  NOAA 
Coastal  Services  Center,  2234  South 
Hobson  Avenue,  Charleston,  SC  29405- 
2413.  In  addition  to  the  proposal(s),  the 
applicant  must  submit  a  complete 
NOAA  grants  application  package  (with 
signed  originals).  No  e-mail  or  fax 
copies  will  be  accepted.  All  project 
proposals  must  total  no  more  than  10 
pages  (double  spaced,  12-point  font,  and 
exclusive  of  appendices).  Appendices 
should  be  limited  to  materials  that 
directly  support  the  main  body  of  the 
proposal;  e.g.,  support  letters,  resumes, 
lists  of  data  sources,  and  maps.  All 
appendix  materistls  must  be  unboimd. 
All  projects  proposals  must  include 
sections  on  the  seven  following  topics: 

1.  Goals  and  Objectives.  Identify 
broad  project  goals  and  quantifiable 
objectives. 

2.  Background/Introduction.  State  the 
problem  and  summarize  existing  efforts 
at  all  levels. 

3.  Audience.  Describe  specifics  of 
how  the  project  will  contribute  to 
improving  or  resolving  an  issue  with  the 
primary  target  audience.  The  target 
audience  must  be  explicitly  stated. 

4.  Project  Description/Methodology. 
Describe  the  specifics  of  the  projects  (3 
page  maximum). 

5.  Project  Partners.  Identify  project 
partners  and  their  respective  roles. 

6.  Milestones  and  Outcomes.  List 
target  milestones,  time  lines,  and 
desired  outcomes  in  terms  of  products 
and  services. 

7.  Project  Budget.  Provide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grant  package  and  a  brief  narrative  that 
justifies  each  item. 
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Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  forwarded  to  the 
selecting  official.  The  selecting  official 
(Center  Director)  will  use  those  scores 
when  he/she  makes  the  final  decision. 
The  selecting  official  may  also  consider 
the  following  program  policy  factors  in 
making  the  final  selection  decision: 
geographic  and  institutional  balance.  As 
a  result,  awards  may  not  necessarily  be 
made  to  the  highest  ranked  applications. 
Final  budget  is  negotiated  after  selection 
is  made.  Evaluation  criteria  are: 

1.  Management  Relevance  (30  points) 

•  How  well  does  the  proposed  project 
(directly  or  indirectly)  address  a  critical 
national,  regional,  state,  or  local 
management  need  relating  directly  to 
growth  management  of  coastal  areas  or 
hiunan  use  of  coastal  resoiux:es? 

•  How  well  does  the  project  involve 
partnerships  with  the  state  coastal 
management  agency,  National  Estuarine 
Research  Reserve,  and/or  National 
Marine  Sanctuary? 

•  How  clearly  does  the  proposed 
project  define  the  management  audience 
and  do  the  products  have  clearly 
defined  users? 

2.  Technical  Merit  (35  points) 

•  How  technically  soimd  is  the 
approach? 

•  How  well  does  the  proposed  project 
build  on  existing  knowledge? 

•  How  clear  and  concise  are  the 
project  goals  and  objectives?  Does  the 
proposed  project  provide  for  long-term 
maintenance  or  sustainability  of 
products  and  services? 

•  How  innovative  is  the  approach? 

3.  Applicability  and  Effectiveness  of 
Products  and  Their  Delivery  (25  points) 

•  How  well  does  the  proposed  project 
produce  useful  (and  easily  used) 
products,  services,  or  an  imderstanding 
for  the  target  audience  and  users? 

•  How  likely  is  the  project  time  line 
and  project  design  to  be  flexible  and 
responsive  to  public  and  user  input? 

•  Is  an  evaluation  process  built  into 
the  project?  How  appropriate  is  it? 

4.  Efficiency  and  Overall  Qualifications 
(10  points) 

•  How  is  the  budget  commensurate 
with  the  project  needs? 


•  How  capable  are  the  proposers  of 
conducting  a  project  of  the  scope  and 
scale  proposed  (i.e..  Are  there  adequate 
professional,  facility,  and  administrative 
capabilities?) 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  grants:  Proposal 
Deadline  (with  completed  application 
package)— October  4,  2002.  Earliest 
Approximate  Grant  Start  Date — March 
3,  2003.  Note:  All  deadlines  are  for 
receipt  by  close  of  business  (5  p.m. 
Eastern  time)  on  the  dates  identified. 
Receipt  of  proposal  and  grant  package 
(with  original  signatures)  will  be  time 
stamped.  Unsuccessful  applications  will 
be  destroyed  by  the  Program  Manager 
and  not  retiuned  to  the  applicant. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  Jifter  NOAA  funds  for 
FY  2003  are  appropriated.  Anticipated 
funding  in  FY  2003  will  be  between 
$50,000  and  $300,000.  Projects  will  be 
funded  in  the  $25,000  to  $75,000  range 
for  1  year  with  the  potential  for  options 
years  (depending  on  the  availability  of 
funds  through  the  Federal  appropriation 
process).  Up  to  three  projects  per  year 
may  be  considered  at  annual  levels 
above  $75,000  depending  on  the 
availability  of  funds.  Publication  of  this 
document  does  not  obligate  NOAA  to 
fund  any  specific  grant  or  cooperative 
agreement  or  to  award  all  or  any  part  of 
the  available  funds. 

Cost  Sharing 

There  are  no  requirements  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 
sharing. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  educations,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  govenunents,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  imder  this 
notice,  but  may  be  project  partners. 

Note:  Federal  agencies  or  institutions  who 
are  project  partners  must  demonstrate  that 
they  have  legal  authority  to  receive  funds 
from  outside  sources  in  excess  of  their 
appropriation.  Because  this  announcement  is 
not  proposing  to  procure  goods  or  services 
from  applicants,  the  Economy  Act  (31  U.S.C 
1535]  is  not  an  appropriate  legal  basis. 


Authority 

Statutory  Authority,  for  these 
programs  is  provided  under  16  U.S.C. 
1456C  (Technical  Assistance). 

Outreach — Technical  Assistantship  for 
the  Pacific  Islands 

Project  Description 

The  Center  seeks  proposals  for  the 
development  and  administration  of  a 
two-year  cooperative  agreement  to 
support  post-graduate  students  working 
for  die  Pacific  Island  coastal  zone 
management  programs.  This  includes 
those  programs  in  Hawaii,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern 
Marianas.  In  FY  2003,  the  Center 
expects  to  award  a  cooperative 
agreement  to  an  organization  with 
proven  abilities  to  recruit,  select,  place 
and  administer  assistants  working  in 
these  four  coastal  management 
programs.  All  project  proposals  must 
define  how  students  will  be  selected 
and  placed,  and  must  include  a 
mechanism  to  ensure  that  the  skills  and 
expertise  of  the  selected  students  match 
the  needs  and  requirements  of  the 
Pacific  Island  coastal  zone  management 
program. 

This  would  be  a  cooperative 
agreement  between  the  Center  and  the 
cooperator  for  two  years  (to  house  one 
class  of  assistants)  with  the  option  to 
extend  for  foiir  years  (depending  on  the 
availability  of  funds  through  the  federal 
appropriations  process). 

Background 

The  goal  of  this  program  is  to  provide 
assistance  to  the  Pacific  Island  coastal 
zone  management  agencies  on  technical 
and  management  issues  that  directly 
relate  to  the  agencies'  needs  and 
requirements.  This  program  is 
administratively  and  programmatically 
distinct  from  the  NOAA  Coastal 
Management  Fellowship  program. 

Roles  and  Responsibilities 

These  projects  are  intended  to  be 
cooperative  in  nature.  The  following 
items  identify  the  minimum  project 
participation  expected  by  the  Center 
and  the  project  applicant.  Additional 
roles  and  responsibilities  should  be 
identified  by  the  applicant. 

Coastal  Services  Center  shall  have 
primary  responsibility  for  ensuring  that 
the  needs  and  requirements  of  the 
selected  Pacific  Island  coas'tal  zone 
management  agency  are  being  met 
through  this  assistantship  program. 

1.  The  Coastal  Services  Center  Will: 

•  Provide  information  to  the 
applicant  on  the  need$  of  the  Pacific 
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Island  Coastal  zone  management  agency 
prior  to  the  recruiting  of  the  assistants. 

•  Serve  as  a  reviewer  on  all  student 
applications  to  help  ensure  that  the 
selected  students'  expertise  match  with 
the  needs  of  the  Pacific  Island  coastal 
zone  management  programs. 

2.  The  Applicant  Shall  Have  Primary 
Responsibility  for  the  Following 
Activities  Associated  With  This 
Program 

j  k  Design  process  for  recruitment  and 
selection 

•  Announce  and  select  assistants. 

•  Support  and  administer  assistants. 
This  shall  include  all  activities  related 
to  the  financial  support  and 
administration  of  the  assistants.  These 
activities  include  arranging  for  and 
supporting  medical  insurance,  worker's 
compensation  insurance,  state  and 
federal  income  tax  withholdings,  and 
FICA  withholdings;  coordinating  and 
providing  reimbursement  for  moving 
expenses,  salary  disbursement  to  the 
assistants;  and  coordinating  and 
supporting  and  travel  for  the  assistants. 

3.  The  Coastal  Services  Center  and  the 
Applicant  Shall  Share  Joint 
Responsibility  for  the  Following 
Activities  Associated  With  This 
Program 

•  Publicize  the  program — This  shall 
include  general  announcement  and 
publicity  measures  to  provide  general 
information  about  the  program,  specific 
euinouncements  of  the  selection 
processes,  and  specific  announcements 
of  the  results  of  the  selection  processes. 

.Newsletters,  facts  sheets,  Web  sites,  and 
conference  poster  sessions  should  all  be 
considered  potential  publicity 
mechanisms. 

•  Solicit  other  partners — To  ensure 
the  continued  success  and  further 
development  of  the  program,  both 
organizations  should  consider  recruiting 
other  partners  to  provide  financial 
support  and  opportunities  for  future 
assistants. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
October  4,  2002  to  the  attention  of  Jan 
Kucklick,  Room  142  at  the  NOAA 
Coastal  Services  Center,  2234  South 
Hobson  Avenue,  Charleston,  SC  29405- 
2413.  In  addition  to  the  proposal(s),  the 
applicant  must  submit  a  complete 
NOAA  grant  application  package  (with 
signed  originals).  No  e-mail  or  fax 
copies  will  be  accepted.  All  project 
proposals  must  total  no  more  than  10 
pages  (double  spaced,  12-point  font, 
exclusive  of  appendices).  Appendices 


should  be  limited  to  materials  that 
directly  support  the  main  body  of  the 
proposal;  e.g.,  support  letters,  resumes, 
lists  of  data  sources,  maps.  All  appendix 
material  must  be  unbound.  All  projects 
proposals  must  include  sections  on  the 
seven  following  topics: 

1.  Goals  and  Objectives.  Identify 
broad  project  goals  and  quantifiable 
objectives. 

2.  Background/Introduction.  State  the 
problem  and  summarize  existing  efforts 
at  all  levels. 

3.  Audience.  Describe  specifics  of 
how  the  project  will  contribute  to 
improving  or  resolving  an  issue  with  the 
primary  target  audience.  The  target 
audience  must  be  explicitly  stated. 

4.  Project  Description/Methodology. 
Describe  the  specifics  of  the  process  for 
development  and  administration  (4  page 
maximum). 

5.  Project  Partners — Identify  project 
partners  and  their  respective  roles. 

6.  Milestones  and  Outcomes.  List 
target  milestones,  time  lines,  and 
desired  outcomes  in  terms  of  products 
and  services. 

7.  Project  Budget.  Proposal  should 
provide  a  detailed  budget  breakdown 
that  follows  the  categories  and  formats 
in  the  NOAA  grant  package  and  a  brief 
narrative  that  justifies  each  item.  Salary, 
per  diem,  travel,  and  benefits  of  selected 
students  must  be  included  in  the 
budget. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  forwarded  to  the 
selecting  official.  The  selecting  ofiicial 
(Center  Director)  will  use  those  scores 
when  he/she  makes  the  final  decision. 
The  selecting  official  may  also  consider 
the  following  program  policy  factors  in 
making  the  final  selection  decision: 
geographic  and  institutional  balance.  As 
a  result,  awards  may  not  necessarily  be 
made  to  the  highest  ranked  applications. 
Final  budget  is  negotiated  after  selection 
is  made.  Evaluation  criteria  are: 

1.  Technical  Relevance  (70  points) 

•  How  well  does  the  approach 
identify  an  effective  mechanism  for 
defining  how  students  will  be  selected 
and  placed? 

•  How  well  does  the  approach 
identify  an  effective  mechanism  for 
determining  where  students  are  placed? 


•  How  well  does  the  approach 
identify  an  effective  mechanism  for 
ensuring  that  the  skills  and  expertise  of 
the  selected  students  match  the  needs 
and  requirements  of  the  selected  Pacific 
Island  coastal  zone  management 
program? 

•  Is  an  evaluation  process  built  into 
the  project?  How  appropriate  is  it? 

•  Will  the  project  involve 
partnerships  with  the  state  coastal 
management  agency.  National  Estuarine 
Research  Reserve,  and/ or  National 
Marine  Sanctuary? 

2.  Efficiency  and  Overall  Qualifications 
(30  points) 

•  How  is  the  budget  commensurate 
with  the  project  needs?  Is  it  based  on 
existing  knowledge? 

•  How  capable  are  the  proposers  of 
conducting  a  project  of  the  scope  and 
scale  proposed?  (i.e.,  Are  there  adequate 
professional,  facility,  and  administrative 
capabilities?) 

Selection  Schedule 

Proposals  will  be  reviewed  once 
diuing  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  cooperative 
agreements:  Proposal  Deadline  (with 
complete  grant  package)  October  4. 
2002.  Earliest  Approximate  Grant  Start 
Date— March  3.  2003. 

Note:  All  deadlines  are  for  receipt  by  close 
of  business  (5  P.m.  Eastern  time)  on  the  dates 
identified.  Receipt  of  proposal  and  grant 
package  (with  original  signatures)  will  be 
time  stamped.  Unsuccessful  applications  will 
be  destroyed  by  the  Program  Manager  and 
not  returned  to  the  applicant. 

Funding  Available 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
FY  2003  and  FY  2004  are  appropriated. 
Anticipated  funding  for  this  cooperative 
agreement  in  FY  2003  will  be  between 
$250,000  and  $400,000.  This  will  cover 
one  class  of  assistants  for  one  year.  A 
class  of  assistants  is  selected  every  two 
years.  Applicants  must  provide  out  year 
estimates  of  budget  for  up  to  three 
additional  years  (this  would  cover  the 
selection  and  placement  of  a  total  of  2 
classes  of  assistants).  Publication  of  this 
document  does  not  obligate  NOAA  to 
fund  any  specific  grant  or  cooperative 
agreement  or  to  obligate  all  or  any  parts 
of  the  available  funds. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 
sharing. 
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Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  educations,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  imder  this 
notice,  but  may  be  project  partners. 
Note:  Federal  agencies  or  institutions 
who  are  project  partners  must 
demonstrate  that  they  have  legal 
authority  to  receive  funds  from  outside 
sources  in  excess  of  their  appropriation. 
Because  this  announcement  is  not 
proposing  to  procure  goods  or  services 
from  applicants,  the  Economy  Act  (31 
U.S.C  1535)  is  not  an  appropriate  legal 
basis. 

Authority 

Statutory  Authority  for  these 
programs  is  provided  under  16  U.S.C. 
Sec  1456c  (Technical  Assistance)  and  15 
U.S.C.  Sec.  1540  (Cooperative 
Agreements). 

Coastal  Remote  Sensing — Use  of 
Commercial  Remote  Sensing  Products 
To  Solve  Coastal  Management  Issues 

Project  Description 

The  Center  seeks  proposals  on 
applications  of  remotely  sensed  coastal 
spatial  data  to  solve  a  coastal  resource 
management  issue.  The  proposals  are 
for  a  2-year  cooperative  agreement 
under  which  the  Center  will  acquire 
commercial  remote  sensing  imagery 
and/or  products,  and  the  cooperator  and 
the  Center  will  apply  acquired  data  to 
the  identified  issue.  The  cooperator 
must  show  how  their  management  issue 
will  benefit  substantially  by  the 
inclusion  of  remotely  sensed  data.  The 
remote  sensing  data  or  products  must 
clearly  help  managers  make  resoiuce 
management,  regulatory,  or  land-use 
planning  decisions.  The  Center  will 
acquire  the  remotely  sensed  data  or 
derived  products  during  the  first  year  of 
the  agreement.  The  Center  is  primarily 
interested  in  applications  of  land  cover 
products,  topography,  and  other 
emerging  technologies  {e.g.  LIDAR, 
IfSAR,  or  airborne  digital  imagery).  Both 
terrestrial  and  aquatic  issues  are  of 
interest.  The  Center  shall  acquire  the 
remote  sensing  resources  during  the  first 
year  and  the  cooperator  is  expected  to 
make  use  of  the  acquired  resources 
during  the  second  year. 

Anticipated  funding  is  $10,000  per 
award  over  the  two  year  period  for 
support  of  the  cooperative  agreement. 
All  funding  is  subject  to  the  availability 


of  FY  2003  and  2004  appropriations. 
Between  one  and  five  awards  are 
anticipated  from  this  annoimcement.  It 
is  anticipated  that  approximately 
$1,500,000  will  be  spent  by  the  Center 
on  the  commercial  acquisition  of  remote 
sensing  data/products  during  FY03. 

This  announcement  is  a  call  for 
proposals  for  work  under  the  Center's 
Coastal  Remote  Sensing  Program.  The 
program's  goal  is  to  help  federal,  state, 
and  local  resource  managers  use  remote 
sensing  to  support  their  decision- 
making processes.  This  cooperative 
agreement  will  work  toward  this  goal  by 
providing  access  to  remote  sensing 
resoiut:es  that  are  otherwise  beyond  the 
budget  of  coastal  resource  managers. 

Background 

The  Center  conducts  a  variety  of 
projects  that  directly  apply  to  the  state 
and  local  coastal  resource  management 
community.  The  goal  of  the  Coastal 
Remote  Sensing  (CRS)  program  is  to  link 
coastal  resource  managers  with 
meaningful  data,  information  and 
products  derived  from  remote  sensing 
technology.  Through  partnerships  with 
public  and  private  organizations,  CRS 
strives  to  deliver  high-quality  products 
useful  for  coastal  resoiure  management 
decision-making. 

In  FY  2003,  the  Center  expects  to 
award  grants  and  cooperative 
agreements  to  organizations  across  the 
United  States  with  proven  abilities  to 
implement  practical  solutions  at  a  state 
and  local  level.  Proposed  topics  must 
relate  to  coastal  decision  support  using 
remotely  sensed  information.  All  project 
proposads  received  that  meet  the  topic 
criteria  will  be  reviewed  for  technical 
merit  and  management  relevance. 

Roles  and  Responsibilities 

By  working  in  a  cooperative 
partnership,  the  unique  skills, 
capabilities,  and  experiences  of  the 
Center  and  the  cooperator  will  be 
combined  to  ofi'er  an  opportunity  for 
each  organization  to  further  its  goals.  In 
their  proposals,  potential  cooperators 
shall  explicitly  propose  the  respective 
roles  and  responsibilities  of  the  Center 
and  the  cooperator.  Part  of  the  Center's 
role  will  be  to  acquire  the  remote 
sensing  resources.  General  areas  of 
responsibilities  that  the  Center  can  offer 
include:  remote  sensing  technical 
expertise;  spatial  modeling:  data 
visualization;  data  fusion;  and 
compilation  of  final  products.  Any 
questions  about  appropriate  roles  for  the 
Center  can  be  directed  to 
Kirk.  Waters@noaa.gov. 

Potential  general  areas  of 
responsibility  anticipated  for 
cooperators  include:  identifying  the 


management  issues  benefitting  from 
remote  sensing  resoxuces;  identifying 
the  information  needed  to  address  the 
issues;  developing  partnerships  with 
other  members  of  the  coastal 
management  community;  developing 
and  collecting  the  information  (text, 
tables,  graphics,  charts,  and  maps)  and 
tools  needed  to  address  the  management 
issues;  developing  metadata;  and 
determining  how  the  products  should 
be  organized  to  maximize  usefulness 
within  the  coastal  management 
community. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
October  4,  2002  to  the  attention  of  Kirk 
Waters,  Room  103  at  the  NOAA  Coastal 
Services  Center,  2234  South  Hobson 
Avenue,  Charleston,  SC  29405-2413.  In 
addition  to  the  proposal(s),  the 
applicant  must  submit  a  complete 
NOAA  grant  application  package  (with 
signed  originals).  No  e-mail  or  fax 
copies  will  be  accepted.  All  project 
proposals  must  total  no  more  than  10 
pages  (double  spaced,  12-point  font, 
exclusive  of  appendices).  Appendices 
should  be  limited  to  materials  that 
directly  suppoxt  the  main  body  of  the 
proposal;  e.g.,  support  letters,  resiunes, 
lists  of  data  sources,  maps.  All  appendix 
material  must  be  unboimd.  All  project 
proposals  must  include  sections  on  the 
seven  following  topics: 

1.  Goals  and  Objectives.  Describe 
specifically  how  remote  sensing  data 
will  be  used  in  your  decision  making 
process  for  the  management  issue. 

2.  Background/Introduction.  Provide 
background  on  this  problem  and  some 
perspective  on  existing  understanding 
of  this  issue. 

3.  Audience.  Describe  how  the  results 
of  this  project  can  be  implemented  at 
the  state  coastal  resource  management 
level. 

4.  Project  Description/Methodology. 
Describe  the  specifics  of  the  project  (4- 
5  page  maximum).  This  must  include 
information  regarding  the  remote 
sensing  data  needs  (e.g.  spatial, 
temporal,  and/or  spectral  resolution, 
accuracy  required,  etc.). 

5.  Project  Partners.  Identify  project 
partners  and  their  respective  roles. 

6.  Milestones  and  Outcomes.  List 
target  milestones,  time  lines,  and 
desired  outcomes  in  terms  of  products 
and/or  services. 

7.  Project  Budget.  Proposal  should 
provide  a  detailed  budget  breakdown 
that  follows  the  categories  and  formats 
in  the  NOAA  grant  package  and  a  brief 
narrative  that  justifies  each  item.  This 
budget  should  not  include  the  estimated 
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cost  of  the  remote  sensing  resources.  It 
is  recommended  that  the  proposers  do 
estimate  the  cost  of  the  remote  sensing 
resources  to  ensure  their  proposal  is 
within  the  scope  of  this  announcement. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  forwarded  to  the 
selecting  official.  The  selecting  official 
(Center  Director)  will  use  those  scores 
when  he/she  makes  the  final  decision. 
The  selecting  official  may  also  consider 
the  following  program  policy  factors  in 
making  the  final  selection  decision: 
geographic  and  institutional  balance.  As 
a  result,  awards  may  not  necessarily  be 
made  to  the  highest  ranked  applications. 
Final  budget  is  negotiated  after  selection 
is  made.  Evaluation  criteria  are: 

1.  Management  Relevance  (35  points) 

!•  How  well  does  the  proposed  project 
(directly  or  indirectly)  address  a  critical 
national,  regional,  state,  tribal  or  local 
management  need  that  would  clearly 
benefit  from  remote  sensing  data? 

•  How  effectively  does  the  project 
involve  state  coastal  management 
agency.  National  Estuarine  Research 
Reserve,  or  National  Marine  Sanctuary? 

•  How  clearly  does  the  proposed 
project  define  the  management  audience 
and  do  the  products  have  clearly 
defined  users? 

2.  Technical  Merit  (30  points) 

•  How  technically  sound  is  the 
approach? 

•  How  clear  and  concise  are  the 
project  goals  and  objectives? 

•  How  integral  are  the  remote  sensing  • 
resources  in  addressing  the  management 
issue? 

•  How  well  defined  and  appropriate 
are  the  remote  sensing  data 
requirements  to  the  management  issue? 

3.  Applicability  and  Effectiveness  of 
Products  and  Their  Delivery  (20  points) 

•  How  useful  and  accessible  will  the 
proposed  project's  products  or  services 
be  for  the  target  audience  and  users? 

•  Is  an  evaluation  process  built  into 
the  project?  How  appropriate  is  it? 

4.  Efficiency  and  Overall  Qualifications 
(10  points) 

•  How  is  the  budget  commensurate 
with  the  project  needs? 


•  How  capable  are  the  proposers  of 
conducting  a  project  of  the  scope  and 
scale  proposed?  (i.e.,  Are  there  adequate 
qualified  professional,  facility,  and 
administrative  capabilities?) 

5.  Remote  Sensing  Cost  Estimation(5 
points) 

•  How  reasonable  is  the  cost  estimate 
of  the  remote  sensing  resources 
required? 

•  If  applicable,  are  multiple  remote 
sensing  methodologies  considered?  * 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  cooperative 
agreements:  Proposal  Deadline  (with 
completed  grant  package)  October  4, 
2002.  Earliest  Appropriate  Grant  Start 
Date— March  3,  2003. 

Note:  All  deadlines  are  for  receipt  by  close 
of  business  (5  p.m.  Eastern  time)  on  the  dates 
identified.  Receipt  of  proposal  and  grant 
package  (with  original  signatures)  will  be 
time  stamped.  Unsuccessful  applications  will 
be  destroyed  by  the  Program  Manager  and 
not  returned  to  the  applicant. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
FY  2003  are  appropriated.  Anticipated 
funding  is  $10,000  per  award  over  a 
two-year  period  for  support  of 
cooperative  agreements.  Between  one 
and  five  awards  are  anticipated  from 
this  announcement.  Publication  of  this 
document  does  not  obligate  NOAA  to 
fund  any  specific  grant  or  cooperative 
agreement  or  to  obligate  all  or  any  parts 
of  the  available  funds. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement,  however,  proposals  that 
include  cost  sharing  approaches  will 
likely  score  highly  imder  evaluation 
criteria  that  examines  cost  efficiency, 
especially  proposals  for  cost  sharing  in 
the  acquisition  of  the  remote  sensing 
resources. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  education,  other  non-profits, 
commercial  organizations,  state,  local 
and  Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
announcement,  but  may  be  project 
partners.  Note:  Federal  agencies  or 
institutions  who  are  project  partners 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  outside 
sources  in  excess  of  their  appropriation. 


Because  this  announcement  is  not 
proposing  to  procure  goods  or  services 
from  applicants,  the  Economy  Act  (31 
U.S.C.  1535)  is  not  an  appropriate  legal 
basis. 

Authority 

Statutory  Authority  for  these 
programs  is  provided  under  16  U.S.C. 
1456C  (Technical  Assistance). 

Information  Resources  (IR) — Coastal 
Data  and  Information 

Project  Description 

The  Center  seeks  grant  proposals  for 
projects  to  make  coastal  data,  products, 
and  information  available  on-line  using 
standard  documentation  formats  and 
search  technologies.  Proposals  may  also 
include  projects  concerning  the  rescue 
of  unique  coastal  data  sets  and  the 
conversion  to  electronic  media  of 
coastal  data,  products,  and  information. 
The  intent  of  this  program  is  to  increase 
the  numbers  of  and  improve  the 
availability  of  coastal  data  and 
information  needed  by  coastal  resource 
managers  and  their  staffs  to  accomplish 
their  duties. 

Maximum  anticipated  fimding  is 
$200,000  for  a  one  year  grant  period  and 
is  subject  to  the  availability  of  FY  2003 
appropriations.  It  is  intended  that  this 
funding  will  be  distributed  between 
multiple  projects  that  take  the  form  of 
a  grant. 

Background 

The  mission  of  the  Center  is  to 
support  the  environmental,  social,  and 
economic  well  being  of  the  coast  by 
linking  people,  information,  and 
technology.  The  Information  Resources 
program  of  the  Center  helps  coastal 
resource  managers  and  their  staff  find 
the  data  and  information  necessary  to 
perform  their  tasks.  To  accomplish  this, 
the  Information  Resources  program 
improves  access  to  and  increases  the 
availability  of  coastal  data,  products, 
and  information.  The  Center  actively 
supports  the  use  of  standards  to 
document  and  share  data,  products,  and 
information.  In  particular,  the  Center 
supports  the  use  of  the  standards 
accepted  by  the  FGDC  and  the  Library 
of  Congress,  By  using  these  standards, 
virtual  networks  of  coastal  data, 
products,  and  information  can  be  built 
that  provide  crucial  input  for  making 
coastal  management  decisions. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
October  4,  2002  to  the  attention  of  Aime 
Ball.  Room  211  at  the  NOAA  Coastal 
Services  Center,  2234  South  Hobson 
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Avenue.  Charleston,  SC  29405-2413.  In 
addition  to  the  proposal(s),  the 
applicant  must  submit  a  complete 
NOAA  grants  application  package  (with 
signed  originals).  No  e-mail  or  fax 
copies  will  be  accepted.  All  project 
proposals  must  total  no  more  than  10 
pages  (double  spaced,  12-point  font,  and 
exclusive  of  appendices).  Appendices 
should  be  limited  to  materials  that 
directly  support  the  main  body  of  the 
proposal;  e.g.  support  letters,  resumes, 
lists  of  data  sources,  and  maps.  All 
appendix  material  must  be  unbound. 
All  project  proposals  must  include  the 
sections  on  the  four  following  topics: 

1.  Technical  Issues 

•  Project  Description.  Address  how 
the  project  will  be  implemented.  It 
should  include  an  overview  of  the  data, 
product,  or  information  resource  that 
will  be  made  available  on-line  and  any 
plans  for  data  rescue  or  conversion  of 
resources  to  electronic  media.  If 
applicable,  it  should  include  plans  for 
the  development  of  a  customized 
interface  to  FGDC  Clearinghouse  nodes 
(servers)  and/ or  library  card  catalog 
servers. 

•  Data  and  Information  Description. 
Describe  the  data  and/or  information 
that  will  be  made  available  via  the 
server. 

•  Server  Description.  Describe  how 
the  resource  description  (FGDC 
metadata  or  USMARC  library  card 
catalog  entry)  and,  if  applicable,  the 
resource  itself  will  be  made  available 
on-line.  Include  plans  for  implementing 
an  FGDC  Clearinghouse  node  (server), 
catalog  server,  or  arrangements  for 
posting  the  resource  description  through 
an  existing  server. 

•  Relation  to  Other  Data  Projects.  If 
applicable,  describe  how  this  project 
relates  to  other  ongoing  programs. 

2.  Relevance  and  Scope 

•  Appropriateness  to  U.S.  Coastal 
Resource  Managers.  Describe  how  the 
data  and/or  information  might  be  used 
by  coastal  resbiirce  managers  and/or 
their  staffs.  Describe  the  scope  of  the 
project  and  who  it  benefits. 

•  Description  of  Metadata  or  Catalog 
Records  Anticipated.  Include  the 
niunber  of  records  anticipated  and  the 
level  of  detail  included  in  the  metadata 
or  catalog  records. 

3.  Future  Plans 

•  Post-proposal  Plans.  Describe  plans 
for  maintenance  of  the  data  or 
information  resource.  For  data  rescue 
projects,  please  include  plans  for 
archiving  the  data. 


4.  Milestones  and  Budget 

•  Milestones.  Provide  a  schedule  for 
the  project  with  milestones. 

•  Project  Budget.  Provide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grant  package  and  a  brief  narrative  that 
justifies  each  item. 

All  proposals  regarding  data  and  data 
products  must  include  plans  for 
dociunenting  the  data  and/or  data 
products  using  the  Federal  Geographic 
Data  Committee  (FGDC)  metadata 
standard  and  posting  this  metadata  on  a 
node  (server)  that  is  registered  at  the 
FGDC  Clearinghouse.  Further 
information  on  the  FGDC  metadata 
standard  and  Clearinghouse  architecture 
can  be  found  on  the  FGDC  Web  site  at 
www.fgdc.gov.  Proposals  may  include 
the  development  of  a  customized 
interface  to  the  FGDC  Clearinghouse 
node  (server)  for  improved  access  to  the 
data  or  data  product  resource. 

Proposals  that  include  coastal 
products  and  information  must  include 
plans  for  making  library  card  catalog 
entries  searchable  through  a  standard 
on-line  public  access  catalog,  preferably 
using  the  Z39.50  protocol.  Any  new 
cataloging  of  information  materials 
(publications,  CD-ROMS,  videos,  etc) 
must  follow  the  USMARC  standard. 
Consideration  will  be  given  to  making 
pre-existing  catalog  entries  that  are  not 
in  USMARC  available  on-line.  More 
information  on  USMARC  and  Z39.50 
may  be  foimd  on  the  Library  of  Congress 
Web  site  at  www.loc.gov.  Proposals  may 
include  the  development  of  a 
customized  interface  to  a  Z39.50  catalog 
server  to  provide  customized  search 
capabilities  to  the  information  resource. 

Proposals  that  cover  data  rescue  or  the 
conversion  to  electronic  media  of 
coastal  data,  products,  or  information 
must  also  include  plans  for 
documenting  the  data,  products,  and/or 
information  using  the  appropriate 
standard  mentioned  above.  In  addition, 
proposals  for  rescuing  data  must 
include  plans  for  archiving  the  data  at 
an  appropriate  national  data  center. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  forwarded  to  the 
selecting  official.  The  selecting  official 
(Center  Director)  will  use  those  scores 


when  he/she  makes  the  final  decision. 
The  selecting  official  may  also  consider 
the  following  program  policy  factors  in 
making  the  final  selection  decision: 
geographic  and  institutional  balance.  As 
a  result,  awards  may  not  necessarily  be 
made  to  the  highest  ranked  applications. 
Final  budget  is-negotiated  after  selection 
is  made.  Evaluation  criteria  are: 

1.  Technical  Merit  (40  points) 

•  The  proposal  will  be  judged  on  the 
technical  merit  on  the  plans  for 
development  of  metadata  or  new  catalog 
records,  how  the  FGDC  Clearinghouse 
or  catalog  server  will  be  implemented, 
and,  if  applicable,  plans  for 
development  of  additional  search 
interfaces,  data  rescue,  and  conversion 
to  electronic  media.  Proposals  which  do 
not  directly  address  how  metadata/ 
catalog  records  will  be  produced,  or 
how  the  Clearinghouse/Catalog  server 
will  be  implemented  vdll  be  rejected 
and  destroyed  by  CSC's  Program 
Manager  and  not  returned  to  the 
recipient. 

2.  Relevance  and  Scope  (35  points) 

•  The  proposal  will  be  judged  on  the 
importance  of  the  resource  to  coastal 
management  issues.  Priority  will  be 
given  to  those  proposals  that  provide 
detailed  (I  level  catalog  or  hill  FGDC 
metadata  record)  versus  less  detailed  (K 
level  catalog  or  "metalite"  record). 

3.  Future  plans  (15  points) 

•  The  proposal  will  be  judged  on  the 
plans  for  future  maintenance  of  the 
descriptive  records  (metadata  or  catalog 
records)  and  Clearinghouse  or  catalog 
server. 

4.  Milestones  and  Budget  (10  points) 

The  proposal  will  be  judged  on  the 
amount  requested  versus  the  technical 
merit  and  relevance. 

Selection  Schedule 

.     Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  grants:  Proposal 
deadline  with  completed  grant 
package — October  4,  2002.  Earliest 
approximate  grant  start  date — March  3, 
2003.  Note:  All  deadlines  are  for  receipt 
by  close  of  business  (5  p.m.  Eastern 
time)  on  the  dates  identified.  Receipt  of 
proposal  and  grant  package  with 
original  signatures  will  be  time 
stamped.  Unsuccessful  applications  will 
be  destroyed  by  the  Program  Manager 
and  not  retiuned  to  the  applicant. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for  . 
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FY  2003  are  appropriated.  Total  funding 
available  for  this  grant  with  the 
Information  Resources  program  is 
anticipated  to  be  no  more  than  $200,000 
and  funding  will  be  distributed  over 
multiple  projects.  Publication  of  this 
document  does  not  obligate  NOAA  to 
fund  any  specific  grant  or  cooperative 
agreement  or  to  award  all  or  any  pari  of 
the  available  funds. 

Cost  Sharing 

!  I  There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 
sharing. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  education,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  organizations 
under  the  jiu'isdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  imder  this 
announcement,  but  may  be  project 
partners. 

Note:  Federal  agencies  or  institutions  who 
are  project  partners  must  demonstrate  that 
they  have  legal  authority  to  receive  funds 
from  outside  sources  in  excess  of  their 
appropriation.  Because  this  announcement  is 
not  proposing  to  procure  goods  or  services 
from  applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

Authority 

1 1  Statutory  authority  for  these  programs 
is  16  U.S.C.  1456C  (Technical 
Assistance). 

General  Information  for  All  Programs 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  01,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  However, 
please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921),  pursuant  to  guidance 
issued  by  the  Office  of  Management  and 
Budget  in  light  of  a  court  opinion  which 
found  that  the  Executive  Order  was  not 
legally  authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbaugh,  172  F.  Supp  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  thet:ase  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 


"Intergovernmental  Review  of  Federal 
Programs." 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

The  recipients  must  comply  with 
Executive  Order  12906  regarding  any 
and  all  geospatial  data  collected  or 
produced  imder  grants  or  cooperative 
agreements.  This  includes  documenting 
all  geospatial  data  in  accordance  with 
the  Federal  Geographic  Data  Committee 
Content  Standard  for  digital  geospatial 
data. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  (APA)  or 
any  other  law  for  this  notice  concerning 
grants,  cooperative  agreements,  benefits, 
and  contracts,  5  U.S.C.  553(a)(2). 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601  et.  seq.  and  has  not  been 
prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failiu^  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
OMB  control  number.  The  use  of  the 
standard  grants  application  package 
referred  to  in  this  notice  involves 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A, 
424B,  SF-LLL,  and  CD-346  have  been 
approved  by  OMB  imder  the  respective 
Control  Numbers  0348-0043,  0348- 
0044,  0348-0040,  0348-0046,  and  0605- 
0001. 

Dated:  May  31,  2002. 
Alan  Neuschatz, 

Associate  Assistant  Administrator  for 
Management,  Ocean  Services  and  Coastal 
Zone  Management. 
[FR  Doc.  02-14256  Filed  6-7-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Identification  of  Items  That  Are 
"Nautical  Charts  Under  1974 
International  Convention  for  the  Safety 
of  Life  at  Sea 

AGENCY:  Office  of  Coast  Survey. 

National  Ocean  Service,  National 

Oceanic  and  Atmospheric 

Administration,  Department  of 

Conunerce. 

ACTION:  Statement  of  policy. 

SUMIMARY:  The  National  Ocean  Service 
(NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
legally  responsible  for  providing 
nautical  charts  and  related  information. 
Requirements  for  the  mandatory 
carriage  and  use  of  these  nautical  charts 
by  certain  vessels  are  established  by  the 
U.S.  Coast  Guard.  In  July,  2002, 
revisions  to  the  Safety  of  Life  at  Sea 
(SOLAS)  will  enter  into  force.  These 
revisions,  among  other  things,  define 
"nautical  chart  or  nautical  publication." 
In  order  to  provide  clarification  for 
regulatory  and  other  purposes,  NOS  is 
providing  this  statement  of  products 
which  meet  the  SOLAS  definition. 
DATES:  Comments  on  this  action  should 
be  submitted  on  or  before  5  p.m.  EST, 
July  10,  2002. 

ADDRESSES:  Comments  in  writing 
should  be  Submitted  to  Director,  Office 
of  Coast  Survey,  National  Ocean 
Service.  NOAA  (N/CS).  1315  East  West 
Highway,  Silver  Spring,  MD.  20910. 
Written  comments  may  be  faxed  to  (301) 
713—4019.  Comments  by  e-mail  should 
be  submitted  to  ECDIS@noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Nicholas  Perugini,  (301)  713- 
2724  xlOl,  Nic.Perugini@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

NOS  is  responsible,  under  33  U.S.C. 
883a  et  seq..  to  provide  charts  and 
related  information  for  safe  navigation 
in  United  States  waters.  Requirements 
for  the  mandatory  carriage  and  use  of 
these  nautical  charts  by  certain  vessels 
are  established  by  the  U.S.  Coast  Guard 
and  are  published  in  Titles  33  and  46, 
Code  of  Federal  Regulations.  In 
revisions  to  SOLAS  that  will  enter  into 
force  in  July  2002.  "nautical  chart  or 
nautical  publication"  are  defined  as  "a 
special-purpose  map  or  book,  or  a 
specially  compiled  database  from  which 
such  a  map  or  book  is  derived  that  is 
issued  officially  by  or  on  the  authority 
of  a  Government  authorized 
Hydrographic  Office  or  other  relevant 
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government  institution  and  is  designed 
to  meet  the  requirements  of  marine 
navigation."  As  these  terms  had  not 
previously  been  defined,  and  as  Coast 
Guard  regulations  require  carriage  of 
nautical  charts,  NOAA  believed  it 
appropriate  to  state  the  products  that 
meet  the  SOLAS  definition. 

Policy  Statement 

The  following  items  are  nautical 
charts  for  purposes  the  1974 
International  Convention  for  the  Safety 
of  Life  at  Sea,  as  amended.  Each 
contains  sufficient  navigation  and  safety 
information  to  meet  the  definition  of 
"nautical  chart." 

1.  A  paper  nautical  chart  published  by 
or  on  the  authority  of  the  National 
Ocean  Service,  NOAA;  or 

2.  An  electronic  navigational  chart  or 
a  raster  navigational  chart  published  by 
or  on  the  authority  of  the  National 
Ocean  Service,  NOAA. 

Electronic  navigational  charts  and 
raster  navigational  charts  meet  the 
standards  for  use  in  electronic  chart 
display  and  information  systems 
(EGDIS)  in  accordance  with 
International  Maritime  Organization 
Assembly  Resolution  A.817(19),  as 
amended.  Electronic  navigational  charts 
and  raster  navigational  charts  are 
defined  by  the  following  specifications 
of  the  International  Hydrographic 
Organization: 

1.  International  Hydrographic 
Organization  Special  Publication  No. 
52 — "Specifications  for  Chart  Content 
and  Display  Aspects  of  ECDIS," 
including  all  Annexes  and  Appendices. 

2.  International  Hydrographic 
Organization  Special  Publication  No. 
57— "IHO  Transfer  Standard  for  Digital 
Hydrographic  Data,"  including  all 
Annexes  and  Appendices,  and 

3.  International  Hydrographic 
Organization  Speciad  Publication  No. 
61 — "Product  Specification  for  Raster 
Navigational  Charts  (RNC),"  including 
all  Annexes  and  Appendices. 

Nautical  charts  identified  herein  are 
recognizable  by  the  authorized  use  of 
the  NOAA  logo,  principally  on  NOAA- 
produced  products;  or  by  a  NOAA- 
authorized  certificate  of  authenticity  on 
or  within  the  product,  principally  on 
products  produced  on  the  authority  of 
NOAA. 

Dated:  May  22,  2002. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator.  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  02-14015  Filed  6-7-02:  8:45  ami 
MLUNO  CODE  3S10-JE-M 


DEPARTMErfT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0074] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review;  Contract 
Funding— Limitation  of  Costs/Funds 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  limitation  of  costs/funds.  A 
request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FR  17675  on  April  11,  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
July  10,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

Firms  performing  under  Federal  cost- 
reimbursement  contracts  are  required  to 
notify  the  contracting  officer  in  writing 
whenever  they  have  reason  to  believe — 

(1)  The  costs  the  contractors  expect  to 
incur  under  the  contracts  in  the  next  60 
days,  when  added  to  all  costs  previously 
incurred,  will  exceed  75  percent  of  the 
estimated  cost  of  the  contracts;  or 

(2)  The  total  cost  for  the  performance 
of  the  contracts  will  be  greater  or 
substantially  less  than  estimated.  As  a 
part  of  the  notification,  the  contractors 
must  provide  a  revised  estimate  of  total 
cost. 

B.  Annual  Reporting  Burden 

Respondents:  53,456. 
Responses  Per  Respondent:  1. 
Annua/  Responses:  53,456. 
Hours  Per  Response:  .5. 
Total  Burden  Hours:  26,728. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration. 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0074, 
Contract  Fimding — Limitation  of  Costs/ 
Fimds,  in  all  correspondence. 

Dated:  June  5,  2002. 
AI  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-14507  Filed  6-7-02;  8:45  am] 
BtLUNG  CODE  6820-EP-l> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  9, 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
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would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/ or 
Recordkeeping  burden.  ON^  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Depsirtment;  (2)  will  this  information  be 
processed  and  used  in  a  timely  maimer; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
erf  information  technology. 

Dated:  June  4,  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Postsecondary  Education 

\    Type  of  Review:  Reinstatement. 

1 1  Title:  Annual  Performance  Report  for 

the  Student  Support  Services  Program. 

1,  Frequency:  Aimually. 
I  Affected  Public:  Not-for-profit 
nstitutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  944. 
Burden  Hours:  5,664. 
Abstract:  Student  Support  Services 
grantees  must  submit  the  report 
annually.  The  reports  are  used  to 
evaluate  the  performance  of  grantees 
and  to  award  prior  experience  points  at 
the  end  of  each  project  (budget)  period. 
The  Department  also  aggregates  the  data 
to  provide  descriptive  information  on 
the  programs  and  to  analyze  the  impact 
of  the  program  on  the  academic  progess 
of  participating  students. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
LloUections"  link  and  by  clicking  on 


link  number  2057.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  02-14441  Filed  6-7-02:  8:45  am] 

BNJJNG  COOe  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

summary:  The  Secretary  of  Education 
requests  comments  on  the  Free 
Application  for  Federal  Student  Aid 
(FAFSA)  that  the  Secretary  proposes  to 
use  for  the  2003-2004  year.  The  FAFSA 
is  completed  by  students  and  their 
families  and  the  information  submitted 
on  the  form  is  used  to  determine  the 
students'  eligibility  and  financial  need 
for  financial  aid  under  the  student 
financial  assistance  programs 
authorized  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
(Title  IV,  HEA  Programs). 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  9, 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
483  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  requires  the 
Secretary,  "in  cooperation  with  agencies 
and  organizations  involved  in  providing 
student  financial  assistance,"  to 
"produce,  distribute  and  process  free  of 
charge  a  common  financial  reporting 
form  to  be  used  to  determine  the  need 
and  eligibility  of  a  student  under"  the 
Title  IV,  HEA  Programs.  This  form  is  the 
FAFSA.  In  addition.  Section  483 
authorizes  the  Secretary  to  include  non- 
financial  data  items  that  assist  States  in 
awarding  State  student  financial 
assistance. 


The  Secretary  requests  comments  on 
the  draft  2003-2004  FAFSA  that  has 
been  posted  to  the  IFAP  Web  site  (see 
below).  In  particular,  in  an  effort  to 
continually  improve  the  application  for 
students,  parents,  and  schools,  the 
Secretary  seeks  comments  to  further 
simplify  the  FAFSA  form  and  reduce 
burden  hours,  including  removing, 
replacing  or  combining  data  elements. 
For  example,  replace  questions  1 1  and 
12,  or  questions  96  and  97  with  a  new 
question  asking  for  the  student's  email 
address. 

The  Secretary  is  considering 
additional  skip. logic  to  incorporate  the 
simplified  needs  test  and  automatic  zero 
expected  family  contribution  to  the 
FAFSA  on  the  Web  product,  and 
requests  comments  regarding  adding 
this  functionality.  The  Secretary  is 
publishing  this  request  for  comment 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  3501 
et  seq.  Under  that  Act,  ED  must  obtain 
the  review  and  approval  of  the  Office  of 
Management  and  Budget  (OMB)  before 
it  may  use  a  form  to  collect  information. 
However,  under  procedure  for  obtaining 
approval  from  OMB,  ED  must  first 
obtain  public  comment  of  the  proposed 
form,  and  to  obtain  that  comment,  ED 
must  publish  this  notice  in  the  Federal 
Register. 

In  addition  to  comments  requested 
above,  to  accommodate  the 
requirements  of  the  Paperwork 
Reduction  Act,  the  Secretary  is 
interested  in  receiving  comments  with 
regard  to  the  following  matters:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iiiformation 
technology. 

Dated:  June  5,  2002. 
John  D.  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Free  Application  for  Federal 
Student  Aid  (FAFSA). 

Frequency:  Annually. 

Affected  Public:  Individuals  and 
families. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  13,726,803. 
Burden  Hours:  7,680,346. 
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Abstract:  The  FAFSA  collects 
identiiylng  and  financial  information 
about  a  student  applying  for  Title  IV, 
Higher  Education  Act  (HEA)  Program 
funds.  This  information  is  used  to 
calculate  the  student's  expected  family 
contribution,  which  is  used  to 
determine  a  student's  financial  need. 
The  information  is  also  used  to 
determine  the  student's  eligibility  for 
grants  and  loans  under  the  Title  IV, 
HEA  Programs.  It  is  further  used  for 
determining  a  student's  eligibility  for 
State  and  institutional  financial  aid 
programs. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  information  collection  request 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  or  should  be  addressed 
to  Vivian  Reese.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  4050,  Regional  Office  Building  3. 
Washington,  DC  20202-4651.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  In  addition,  interested 
persons  can  access  this  document  on  the 
Internet: 

(1)  Go  to  IFAP  at  http://ifap.ed.gov; 

(2)  Click  on  "Current  SFA 
Publications"; 

(3)  Scroll  down  and  click  on 
"FAFSAs  and  Renewal  FAFSAs"; 

(4)  Click  on  "By  2003-2004  Award 
Year": 

(5)  Click  on  "Draft  FAFSA  Form/ 
Instructions". 

Please  note  that  the  free  Adobe 
Acrobat  Reader  software,  version  4.0  or 
greater,  is  necessary  to  view  this  file. 
This  software  can  be  downloaded  for 
free  from  Adobe's  Web  site:  http:// 
www.adobe.com. 

Comments  regarding  burden  and/or 
the  information  collection  activity 
requirements  should  be  directed  to 
Joseph  Schubart  at  (202)  708-9266  or 
via  his  Internet  address 
Joe_Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

(FR  Doc.  02-14527  Filed  &-7-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 


review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before  July  10, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Acting  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conmient  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  sunmiary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  )une  5,  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  ofttie  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  Revision. 

Title:  Reading  Excellence  Act:  School 
and  Classroom  Implementation  and 
Impact  Study:  Site  Visit  Instruments. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Federal 
Government. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  7,535. 
Burden  Hours:  6,360. 


Abstract:  The  Reading  Excellence  Act 
School  and  Classroom  Implementation 
and  Impact  Study  (REA-SCII)  is  a  six- 
year  study  to  learn  about  the 
implementation  and  impact  of  the  REA 
legislation  on  instructional  practice  in 
reading  and  on  student  reading 
achievement.  The  study  has  the 
following  features:  (1)  A  representative 
sample  of  75  schools  that  have  received 
REA  Local  Reading  Initiative  sub-grants; 
(2)  a  longitudinal  sample  of 
kindergarten  students  followed  through 
the  end  of  second  grade;  measures  of 
student  reading  performance;  multiple 
observations  of  classroom  reading 
instruction  in  grades  K-2;  and  surveys 
of  and  interview/focus  groups  with  key 
school  and  district  staff. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  nimiber  2050.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Jacqueline 
Montague  at  (202)  708-5359  or  via  her     , 
Internet  address 

Jackie.Montague@ed.gov.  Individuals ' 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-14528  Filed  6-7-02;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP02-1 47-001] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

June  3,  2002. 

Take  notice  that  on  May  24,  2002, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Substitute  Foiulh  Revised  Sheet  No. 
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150,  proposed  to  be  effective  August  1, 
2002. 

ANR  states  that  the  above-referenced 
tariff  sheet  is  being  filed  as  a  result  of 
dispute  resolution  efforts  regarding  the 
tariff  language  in  its  proposed 
Limitation  of  Liability  provision  filed  on 
January  18,  2002  in  the  above  captioned 
docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  Jime  10,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
ivww./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Saias, 

Secretary. 

(FR  Doc.  02-14425  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

P)ocket  No.  RP9&-206-008] 

Atlanta  Gas  Light  Company;  Notice  of 
Petition  for  Clarification  and  Limited 
Waivers 

June  3.  2002. 

Take  notice  that  on  May  23,  2002, 
pursuant  to  Rule  207(a)(5)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207(a)(5),  ACN 
Energy,  Energy  Ameria.  Infinite  Energy, 
New  Power  Company,  SCAN  A  Energy 
Marketing,  Inc.,  and  Southstar  Energy 
Services  dba  Georgia  Natural  Gas 
(collectively,  the  Indicated  Marketers) 
petition  the  Commission  to  grant 
clarifications,  or  if  necessary  limited 
waivers,  to  reassure  the  Georgia  Public 
Service  Commission  (GPSC)  about  the 
inclusion  of  "ANR  Services" — an 
upstream  storage  service  (and  relate 
transportation)  critical  to  meeting 
temperature-sensitive  retail  load — under 


the  GPSC-jurisdictional  Park  and 
Redelivery  Service  Tariff  (PRS  Tariff)  to 
Atlantic  Gas  Light  Company  (AGL). 

Indicated  Marketers  states  that  the 
object  of  this  pleading  is  to  ensure  that, 
under  Georgia's  recent  retail  gas 
restructuring,  marketers  who  are  now 
serving  Georgia's  retail  load,  in  place  of 
AGL,  have  the  same  level  of  access  to 
the  ANR  Services  so  critical  to  serving 
retail  load  that  AGL  had  prior  to 
restructuring.  Three  years  ago,  AGL 
similarly  requested  clarification  or 
waivers  to,  inter  alia,  include  ANR 
Services  under  an  Incremental  Bundled 
Storage  Service  (IBSS)  Tariff  so  that  the 
ANR  Services  could  be  utilized  by  the 
marketers  as  AGL  and  previously 
utilized  those  services.  The  Commission 
granted  AGL's  request,  but  the  IBSS 
Tariff  has  now  expired.  The  GPSC  seeks 
to  replicate  IBSS's  functional  purpose 
by  having  ANR  Services  included  under 
the  PRS  Tariff  in  place  of  the  IBSS 
Tariff.  The  requested  clarification  or 
waivers  will  permit  the  GPSC  to  do  so. 

In  order  to  make  ANR  Services  storage 
injections  now,  to  serve  temperature 
sensitive  load  this  coming  winter,  the 
Indicated  Marketers  request 
Commission  action  on  this  petition  by 
July  1,  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  10,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
iVHTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14421  Filed  6-7-02;  8:45  am) 

BILUNO  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER02-1 835-000] 

California  Ipdependent  System 
Operator  Corporation;  Notice  of  Filing 

June  4.  2002. 

Take  notice  that  on  May  17,  2002  with 
•  an  amendment  on  May  20,  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  an 
unexecuted  Meter  Service  Agreement 
for  ISO  Metered  Entities  between  the 
ISO  and  the  City  of  Riverside.  California 
(Riverside)  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Riverside  and  the  Public 
Utilities  Commission  of  the  State  of 
California.  The  ISO  is  requesting  waiver 
of  the  60-day  notice  requirement  to 
allow  the  Participating  Generator 
Agreement  to  be  made  effective  May  10, 
2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  Jime  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14470  Filed  6-7-02:  8:45  am) 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-7CM)05] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

June  3.  2002. 

Take  notice  that  on  May  20.  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1.  the  following  tariff 
sheets,  with  an  effective  date  of 
December  1,2001: 

Substitute  Third  Revised  Sheet  No.  320 
Substitute  Second  Revised  Sheet  No.  345 

Columbia  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  April  12,  2002  Order  in 
the  above  referenced  docket. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  each  of 
Coliunbia's  firm  and  interruptible 
customers,  affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.feTC.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14415  Filed  6-7-02;  8:45  am] 

MLLMO  COOC  •717-91-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-375-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

June  4,  2002. 

Take  notice  that  on  May  24,  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
Docket  No.  CP02-3  75-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natiual  Gas  Act  (NGA)  to  reclassify 
injection/withdrawal  Well  No.  7368  to 
observation  status  and  for  permission 
and  approval  to  abandon  associated 
Well  line  7368  consisting  of  0.18  mile 
of  4-inch  pipeline  all  located  in  Preston 
County,  West  Virginia  in  Colimibia's 
Terra  Alta  Storage  Field,  all  as  more 
fully  set  forth  in  the  application. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.feK.gov  using  the  "Rims"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Columbia  states  that  given  the 
insignificant  contribution  of  the  well  to 
storage  deliverability,  further 
expenditure  to  maintain  these  facilities 
as  active  injection/withdrawal  facilities 
is  not  justified.  Columbia  further  states 
that  the  well  itself  can  still  perform  a 
valuable  function  if  converted  to 
observation  status.  Coliunbia  avers  that 
such  actions  would  not  result  in  any 
change  in  the  deliverability  or  annual 
turnover  of  the  Terra  Alta  Storage  Field. 

Any  questions  regarding  the 
application  should  be  directed  to 
Fredric  J.  George,  Senior  Attorney, 
Colimibia  Gas  Transmission 
Corporation,  P.O.  Box  1273,  Charleston, 
West  Virginia  25315-1273  at  (304)  357- 
2359,  fax  (304)  357-3206. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  June  25,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 


will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest.  However,  the  non-party 
commenters  will  not  receive  copies  of 
all  documents  filed  by  other  parties  or 
issued  by  the  Commission  (except  for 
the  mailing  of  enviroiimental 
documents  issued  by  the  Commission) 
and  will  not  have  the  right  to  seek  court 
review  of  the  Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18 
CFR385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-filing"  link. 

U  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14468  Filed  6-7-02;  8:45  am) 

BUiJNG  COOK  S717-01rP 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-052] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
niing 

)ime  3,  2002. 

Take  notice  that  on  May  24,  2002, 
Columbia  Gulf  Transmission  Company 
(Coliunbia  Gulf)  tendered  for  filing  the 
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following  contract  for  disclosure  of  a 
negotiated  rate  transaction  under  its 
Rate  Schedule  FTS-1: 

Service  Agreement  No.  72824  between 
Columbia  Gulf  Transmission  Company  and 
Encana  Energy  Services,  Inc.  dated  May  21. 
2002 

Transportation  service  is  to 
commence  November  1.  2002  and  end 
March  31,  2003  imder  the  agreement. 

Columbia  Gulf  states  it  has  served 
copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
he  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  hut  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  b^ 
viewed  on  the  Web  at  http://        ▼ 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

FR  Doc.  02-14420  Filed  6-7-02;  8:45  am] 
MLUNQ  CO0£  6717-01-P 


pEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-95-000] 

Constellation  Power  Source,  Inc., 
Complainant,  v.  American  Electric 
Power  Service  Corporation  and 
Southwest  Power  Pool,  Inc., 
Respondents;  Notice  of  Complaint 


i! 


une  4,  2002. 

Take  notice  that  on  May  31,  2002, 
tonstellation  Power  Source,  Inc.  (CPS), 
filed  a  Complaint  Requesting  Fast  Track 
Processing  against  American  Electric 


Power  Service  Corporation  (AEP)  and 
Southwest  Power  Pool,  Inc.  (SPP). 

Copies  of  the  filing  were  served  upon 
AEP  and  SPP.  CPS  is  not  aware  of  any 
other  parties  that  may  be  expected  to  be 
affected  by  the  complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  June  12.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  June  12, 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
ivMTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14417  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-340-007] 

Gulf  Soutti  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 

June  3,  2002. 

Take  notice  that  on  May  23,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on 
Attachment  A  to  the  filing,  to  be 
effective  30  days  after  an  order  on 
rehearing,  and  the  tariff  sheets  listed  on 
Attachment  B  to  the  filing,  to  be 
effective  four  months  after  an  order  on 
rehearing. 

Gulf  South  states  that  it  has  reviewed 
the  protests  filed  by  United  Municipal 
Distributors  Group,  Reliant  Energy — 


Entex,  and  Atmos  Energy — Louisiana, 
each  filed  with  the  Commission  on 
April  29,  2002.  Gulf  South  states  that  it 
in  general  agrees  with  the  protests  and 
this  filing  is  made  to  implement 
modifications  as  provided  in  the 
protests  to  Gulf  South's  April  15,  2002 
compliance  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14423  Filed  6-7-02;  8:45  am) 

BILUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  10418-000] 

City  of  Harrisburg,  Pennsylvania; 
Notice  of  Effective  Date  of  License 
Application 

June  4,  2002. 

The  City  of  Harrisburg,  Pennsylvania, 
filed  a  license  application  for  the 
proposed  Dock  Street  Dam  and  Lake 
Project,  to  be  located  on  the 
Susquehanna  River  in  Harrisburg.  On 
May  16.  2002,  the  City  filed  a  letter 
asking  the  Commission  to  accept  its 
voluntary  surrender  of  the  license 
application  for  the  proposed  project. 
•     No  motion  in  opposition  to  the  notice 
of  the  withdrawal  was  filed,  and  the 
Commission  took  no  action  to  disallow 
the  withdrawal.  Accordingly,  pursuant 
to  Rule  216  of  the  Commission's  Rules 
of  Practice  and  Procedure.'  the 


'18CFR36S.216(b)(2001). 
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withdrawal  became  effective  on  June  4, 
2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14471  Filed  6-7-02;  8:45  am] 

BILUNO  COOC  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  GT02-1 5-001] 

Horizon  Pipeline  Company,  LLC; 
Notice  of  Compliance  Filing 

lune  3,  2002. 

Take  notice  that  on  May  28.  2002, 
Horizon  Pipeline  Comopany,  LL.C. 
(Horizon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  Substitute  Original  Sheet 
No.  7A  to  be  effective  April  15,  2002. 

Horizon  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  issued  on  May  10, 
2002,  in  Docket  No.  GT02-1 5-000. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  agencies  and  all  parties 
set  out  on  the  Conmiission's  official 
service  list  in  Docket  No.  GT02-1 5-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14419  Filed  6-7-02:  8:45  am] 

BIUJNG  CODE  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-058] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

June  3.  2002. 

Take  notice  that  on  May  29,  2002, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Voliune  No.  1,  Second 
Revised  Sheet  No.  26P.02  to  be  effective 
June  1,  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  rate  transaction  entered  into 
by  Natural  and  Dynegy  Marketing  and 
Trade  under  Natural's  Rate  Schedule 
FTS  pursuant  to  Section  49  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff.  Natural  states  that  the 
negotiated  rate  agreement  does  not 
deviate  in  any  material  respect  from  the 
applicable  form  of  service  agreement  in 
Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  v\dth  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings.    . 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14422  Filed  6-7-02;  8:45  am] 

BIUJNG  CODE  Cn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP02-161-000] 

Ohio  Valley  Hub,  LLC;  Notice  of 
Application  for  Blanket  Certificate  of 
Public  Convenience  and  Necessity 

June  4.  2002. 

Take  notice  that  on  April  17,  2002, 
Ohio  Valley  Hub,  LLC  (OVH),  19  N.W. 
Fourth  Street.  Suite  600,  Evansville, 
Indiana  47708,  filed,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  15  U.S.C.  717f(c),  and  Section 
284.224  of  the  Commission's 
regulations,  18  CFR  284.224,  an 
Application  for  Blanket  Certificate  of 
Public  Convenience  and  Necessity  to 
provide  firm  and  interruptible 
transportation  services  in  the  same 
manner  as  though  it  were  an  interstate 
pipeline  providing  such  services  under 
Subparts  C  and  D  of  Part  284  of  the 
Commission's  regulations,  all  as  more 
fully  set  forth  in  the  application  that  is 
on  file  vfith  the  Commission  and  open 
to  public  inspection. 

OVH  is  engaged  in  the  business  of 
transporting  natural  gas  to  two 
customers  within  the  State  of  Indiana. 
OVHfis  a  public  utility  within  the 
meaning  of  Indiana  Code  §  8-1-2-1  and 
its  rates  and  tari^s  are  subject  to 
regulation  by  the  Indiana  Utility 
Regulatory  Commission.  OVH  is  exempt 
from  the  Commission's  regulation  by 
reason  of  Section  1(c)  of  the  NGA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385. 2001  (a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14466  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -69-004] 

Petal  Gas  Storage,  L.LC.;  Notice  of 
Amendment 

June  3,  2002. 

Take  notice  that  on  April  23,  2002. 
Petal  Gas  Storage.  L.L.C.  (Petal),  Nine 
Greenway  Plaza,  Houston,  Texas  77046, 
filed  in  Docket  No.  CPOl-69-004,  an 
applicationfor  authorization  to  amend' 
its  certificate  of  public  convenience  and 
necessity  issued  to  Petal  in  the 
Commission's  October  25,  2001  and 
February  14,  2002  Orders ',  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
Web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket  *"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance) 

Petal  requests  that  the  Commission 
vacate  that  portion  of  the  certificate 
authorizing  Petal  to  construct  0.3  miles 
of  new  bi-directional  36-inch  pipeline 
(the  Transco  Lateral)  from  a  tie-in  point 
on  the  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  system.  Petal 
states  that  it  submits  this  request  in 
order  to  accommodate  Transco 's  desire 
to  build  the  Transco  Lateral  itself  on 
Transco's  Part  157  blanket  certificate. 
Petal  states  that  in  attempting  to  reach 
an  agreement  with  Transco  and  to  strive 
to  meet  the  proposed  in-service  date  for 
its  customers,  the  best  way  to  proceed 
expeditiously  would  be  to  accommodate 
Transco's  firmly  expressed  desire  to 
own  and  operate  the  Transco  Lateral. 
According  to  Petal,  aside  from  some 
potential  delay  in  the  completion  of  all 
facilities  originally  contemplated  under 
the  certificate,  the  requested 
amendment  will  have  no  adverse  effect 
on  Petal's  proposed  service  or  on  its 
customers.  While  it  is  Petal's 
understanding  that  Transco  intends  to 
construct  the  Transco  Lateral  using  30- 
inch  diameter  pipe  rather  than  36-inch 


See  97  FERC  1 61 .097  (2001 )  and  98  FERC 
ft  61.152  (2002). 


diameter  pipe,  this  will  not  change 
Petal's  ability  to  meet  its  firm  service 
obligations  on  Petal's  pipeline.  Further, 
Petal  states  that  to  the  extent  that 
Transco's  construction  of  the  Transco 
lateral  affects  Petal's  projected  costs  for 
the  Project,  Petal  will  reflect  those 
changes  in  its  "statement  of  cost"  filing 
as  required  under  18  CFR  157.20(c). 

Any  questions  concerning  this 
application  may  be  directed  to  Jay  V. 
Allen,  Counsel,  El  Paso  Corporation, 
Nine  Greenway  Plaza.  Houston,  Texas 
77046,  at  (832)  676-5589  or  fax  (832) 
676-2251. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  June  13,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 


describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14414  Filed  6-7-02;  8:45  amj 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-491-002.  RP02-188- 
001.  and  CP01 -69-005] 

Petal  Gas  Storage.  LLC;  Notice  of 
Compliance  Filing 

June  3,  2002. 

Take  notice  that  on  May  28,  2002. 
Petal  Gas  Storage.  L.L.C.  (Petal), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Original  Sheet  No.  11  A.  Petal  requests 
that  this  sheet  be  made  effective  May  1. 
2002. 

Petal  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Commission's  May  1,  2002  Letter  Order 
in  the  above-referenced  proceeding, 
which  relates  to  Petal's  compliance  with 
Order  No.  637. 

Petal  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  10,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance),  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-FiUng"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14424  Filed  6-7-02;  8:45  pm| 

BILUNO  COOC  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 14-000] 

PH  Generating  Statutory  Trust  B; 
Notice  of  Amendment  to  Application 
for  Commission  Determination  of 
Exempt  Wholesale  Status 

June  4.  2002. 

Take  notice  that  on  May  30,  2002,  PH 
Generating  Statutory  Trust  B 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission]  an  amendment  to  its 
application  for  determination  of  exempt 
wholesale  generator  status  filed  in  this 
proceeding  on  April  8,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a](l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  Jime  17,  2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14469  Filed  &-7-02:  8:45  ami 

BtLUNG  COOe  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-482-001] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

June  4,  2002. 

Take  notice  that  on  May  30,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volimie  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
June  1,  2002. 

REGT  states  that  the  purpose  of  this 
filing  is  to  incorporate  revised  tariff 
language  required  by  the  Commission's 
order  issued  April  30, 2002  in  Docket 
No.  RP02-196-000  by  filing  substitute 
tariff  sheets  to  REGT's  Order  No.  637 
compliance  filing  made  on  April  29, 
2002  to  be  effective  Jime  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14474  Filed  6-7-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 96-001  ] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

June  4.  2002. 

Take  notice  that  on  May  30,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
May  1,  2002. 

REGT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  April  30, 
2002  in  Docket  No.  RP02-1 96-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  RegiUations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14475  Filed  6-7-02;  8:45  am] 

BILUNG  COOE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-20»-001] 

Southern  Natural  Gas  Company; 
Notice  of  Compliance  HIIng 

June  3,  2002. 

Take  notice  that  on  May  29,  2002, 
Southern  Natural  Gas  Company 
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(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  May  1,  2002: 

Substitute  First  Revised  Sheet  No.  lOlB 

Southern  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  dated  April  30, 
2002  in  the  above-referenced  docket. 
Such  letter  order  generally  approved 
Southern's  tariff  filing  made  to  allow 
Southern  to  enter  into  prearranged 
transaction  with  shipper  prior  to 
holding  an  open  season  for  available 
capacity  to  a  net  present  value  (NPV)  of 
awarding  available  capacity.  Such  order 
required  Southern  to  make  a  compliance 
filing  (i)  to  clarify  that  it  could  not  enter 
into  a  prearranged  transaction  for 
capacity  during  an  open  season  for  that 
capacity;  and  (ii)  to  post  the  initial 
asking  rate,  the  agreed  upon  rate  imder 
the  prearranged  transaction  an^  the 
price  at  which  the  capacity  has  been 
awarded  to  a  prearranged  shipper. 

Southern  has  requested  that  these 
sheets  be  made  effective  as  of  May  1 , 
2002  consistent  with  the  Commission's 
April  30  Order. 

Southern  states  that  copies  of  the 
Sling  will  be  served  upon  its  shippers 
md  interested  state  commissions. 

Any  person  desiring  to  protest  said 
ing  should  file  a  protest  with  the 
ederal  Energy  Regulatory  Commission, 
88  First  Street,  NE,  Washington,  DC   . 
0426,  in  accordance  with  Section 
5.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14426  Filed  6-7-02:  8:45  am] 

MLUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RPOO-468-005  and  RP01-2S- 
005] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Filing 

]une  4,  2002. 

Take  notice  that  on  May  29,  2002, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1 ,  the  tariff  sheets  listed  in 
Appendices  to  the  filing. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  February  27,  2002  order 
on  Texas  Eastern's  Order  No.  637 
compliance  filing. 

Texas  Eastern  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  on 
the  official  service  lists  compiled  by  the 
Secretary  of  the  Commission  in  these 
proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "  Docket* "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14473  Filed  6-7-02;  8:45  am] 

BILUNG  COOe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-317-000] 

Unocal  Keystone  Gas  Storage,  LLC; 
Notice  of  Application  for  a  Limited 
Blanket  Certificate  Related  to  Gas 
Storage  and  Transportation  at  Maricet- 
Based  Rates 

June  4.  2002. 

Take  notice  that  on  May  21,  2002, 
Unocal  Keystone  Gas  Storage,  LLC, 
(Keystone)  a  limited  liability  company 
with  its  principal  place  of  business  at 
14141  Southwest  Freeway,  Sugar  Land, 
Texas  77478,  filed  in  Docket  No.  CP02- 
317-000  an  application  pursuant  to 
Section  7c  of  the  Natural  Gas  Act,  as 
amended,  and  Section  284.224  of  the 
Commission's  Rules  and  Regulations 
thereunder,  for  a  limited  jurisdiction 
blanket  certificate  authorizing  it  to 
engage  in  gas  storage  and  transportation 
activities  at  market-based  rates. 
Keystone  states  it  is  a  Hinshaw 
company  that  is  exempt  from  the 
Commission's  general  jurisdiction  under 
section  1(c)  of  the  Natiu^  Gas  Act. 

Keystone  explains  that  it  is 
developing  natural  gas  storage  caverns 
in  underground  salt  formations  in 
Winkler  County,  Texas,  pursuant  to 
orders  issued  by  the  Railroad 
Commission  of  Texas.  The  first  phase  of 
the  project  will  consist  of  three 
operationally  integrated  storage  caverns 
with  working  gas  capacity  of  1  Bcf  each. 
Keystone  requests  a  blanket  certificate 
pursuant  to  Section  284.224  of  the 
Commission's  regulations  authorizing  it 
to  provide  interstate  storage  services 
using  the  portion  of  its  facilities  that  is 
not  required  by  the  Texas  intrastate 
market. 

Keystone  also  requests  authority  to 
charge  market-based  rates  for  its 
services-.  Keystone  states  that  this 
request  is  consistent  with  the 
Commission's  '.'Alternative  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines  Statement  of 
Policy"  and  orders  authorizing  market- 
based  rates  for  numerous  other  small 
storage  providers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All -such  motions 
or  protests  must  be  filed  on  or  before 
June  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filinc"  link. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act,  as  amended,  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  certificate  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  an  oral  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  hearing. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14467  Filed  6-7-02;  8:45  am] 

BIUING  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 447^)01] 

Virginia  Electric  and  Power  Company; 
Notice  of  Filing 

April  24.  2002. 

Editorial  Note:  Due  to  printing  errors  this 
document  was  omitted  from  the  issue  of 
Wednesday,  May  1 ,  2002.  It  was  referenced 
in  the  table  of  contents  as  appearing  on  page 
21650.  It  is  being  correctly  printed  in  its 
entirety. 

Take  notice-that  on  April  11,  2002. 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  a  cover  page 
to  revise  the  proposed  designation  of  an 


executed  Interconnection  Agreement 
between  Domination  Virginia  Power 
and  Industrial  Power  Generating 
Corporation  (Ingenco). 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  allow  the 
revised  cover  sheet  to  become  effective 
on  May  24,  2000,  the  date  on  which 
Dominion  Virginia  Power  originally 
requested  the  Interconnection 
Agreement  become  effective. 

Copies  of  the  filing  were  served  upon 
Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
The  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  May  2,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-10658  Filed  6-7-02;  8:45 

am] 

BILLING  CODE  671 7-01 -P 

Editorial  Note:  Due  to  printing  errors  this 
document  was  omitted  from  the  issue  of 
Wednesday,  May  1 ,  2002.  It  was  referenced 
in  the  table  of  contents  as  appearing  on  page 
21650.  It  is  being  correctly  printed  in  its 
entirety. 

(PR  Doc.  R2-10658  Filed  6-7-02;  8:45  am) 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ELOi-74-001  and  ER01-2058- 
001] 

Western  Electricity  Coordinating 
Council;  Notice  of  Filing 

May  24.  2002. 

Take  notice  that  on  May  20,  2002, 
Western  Electricity  Coordinating 
Council  (WECC)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  the  WECC 
Bylaws,  Notice  of  Succession  and 
Notice  of  Cancellation.  WECC  was 
established  as  a  result  of  the  merger  of 
Western  Systems  Coordinating  Council, 
Western  Regional  Transmission 
Association,  and  Southw^est  Regional 
Transmission  Association. 

This  filing  is  made  in  accordance  widi 
the  Commission's  September  27,  2001 
Order  Granting  Request  to  Transfer 
Programs  and  Directing  Additional 
Filings,  96  FERC  H  61,348  (2001).  It " 
includes  the  WECC  Bylaws,  which  have 
been  modified  consistent  with  the 
Commission's  order.  It  also  includes  a 
Notice  of  Succession  for  the 
Unscheduled  Flow  Mitigation  Plan  and 
Reliability  Management  System 
contracts,  which  were  previously 
administered  by  the  WSCC  and  will 
now  be  administered  by  WECC.  Finally, 
it  includes  a  Notice  of  Cancellation  of 
the  Governing  Agreements  of  WRTA 
and  SWRTA. 

Copies  of  the  filing  were  served  upon 
all  parties  in  the  above-captioned 
proceedings. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
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nay  be  filed  electronically  via  the 
ntemet  in  lieu  of  paper;  see  18  CFR 
185.2001  (a)(l)(iii)  and  the  instructions 
m  the  Commission's  Web  site  under  the 
'e-Filing"  link.  Comment  Date:  June  10, 
i002. 

tiagalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-14416  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


i 


EPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  RPOO-461-002] 

Western  Gas  Interstate  Company; 
Notice  of  Compliance  Filing 

June  4,  2002. 

Take  notice  that  on  May  28,  2002, 
Western  Gas  Interstate  Company  (WGI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No, 
1,  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  July  1,  2002. 

Title  Page  Second  Revised  Sheet  No.  229 

irst  Revised  Sheet  No.  Ill 

First  Revised  Sheet  No.  134 

First  Revised  Sheet  No.  136A 

Second  Revised  Sheet  No.  137 

First  Revised  Sheet  No.  137A 

Second  Revised  Sheet  No.  140 

Second  Revised  Sheet  No.  142 

Second  Revised  Sheet  No.  143 

Second  Revised  Sheet  No.  145 

First  Revised  Sheet  No.  223 

First  Revised  Sheet  No.  224 

First  Revised  Sheet  No.  225 

Second  Revised  Sheet  No.  226 

Second  Revised  Sheet  No.  227 

Second  Revised  Sheet  No.  229 

First  Revised  Sheet  No.  230A 

First  Revised  Sheet  No.  230B 

First  Revised  Sheet  No.  230C 

Second  Revised  Sheet  No.  231 

Second  Revised  Sheet  No.  236 

Third  Revised  Sheet  No.  239 

Second  Revised  Sheet  No.  242 

Second  Revised  Sheet  No.  245 

First  Revised  Sheet  No.  246 

Fourth  Revised  Sheet  No.  247 

Third  Revised  Sheet  No.  248 

First  Revised  Sheet  No.  256 

First  Revised  Sheet  No.  275 

WGI  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  March  14,  2002  order  in 
this  proceeding,  to  implement  changes 
in  WGI's  tariff  to  comply  with  Order 
Nos.  637  and  637-A)  as  well  as  Order 
Nos.  587-G,  587-H,  587-1,  587-L,  58>- 
M,  and  587-0. 

WGI  states  that  copies  of  this  filing 
were  served  on  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  10,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commissioii  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14472  Filed  6-7-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  GT95-1 1  -003] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing  of  Refund  Report 

June  3.  2002. 

Take  notice  that  on  May  24,  2002, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  its  report 
of  activities  regarding  collection  of 
Kansas  ad  valorem  taxes. 

Williams  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
order  issued  September  10, 1997  in 
Docket  Nos.  RP97-369-000,  et  al.  The 
September  10  order  requires  first  sellers 
to  make  refunds  for  the  period  October 
3, 1983  through  June  28. 1988.  The 
Commission  directed  that  pipelines  file 
a  report  annually  concerning  their 
activities  to  collect  and  flow  through 
refunds  of  the  taxes  at  issue. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  parties  included  on 
the  official  service  list  maintained  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  10,  2002.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 
be  taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  Inay  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14418  Filed  6-7-02;  8:45  am) 

BILUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2322.001 ,  et  •!.] 

MEP  Investmenu,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  30,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  MEP  Investments,  LLC,  MEP  Pleasant 
Hill,  LLC,  MEP  Pleasant  Hill  Operating, 
LLC,  Pleasant  Hill  Marketing,  LLC. 
Aquila  Merchant  Services,  Inc. 

[Docket  Nos.  ER99-2322-001 ,  ER99-2858- 

002,  EROl-905-001,  EROO-1851-001.  ER02- 
1381-001] 

Take  notice  that  on  May  24,  2002, 
MEP  Investments.  LLC  (MEP 
Investments),  MEP  Pleas&nt  Hill,  LLC 
(MEP  Pleasant  Hill).  MEP  Pleasant  Hill 
Operating,  LLC  (MEP  Operating), 
Pleasant  Hill  Marketing,  LLC  (Pleasant 
Hill  Marketing)  and  Aquila  Merchant 
Services,  Inc.  (AMS  and  collectively, 
Applicants)  jointly  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  updated  market  power 
analysis.  This  filing  serves  as  the 
triennial  updated  market  power  analysis 
in  Docket  No.  ER99-2322-000  for  MEP 
Investments,  Docket  No.  ER99-2858- 
000  for  MEP  Pleasant  Hill,  Docket  No. 
EROl-905-000  for  MEP  Operating. 
Docket  No.  EROO-1851-000  for  Pleasant 
Hill  Marketing  and  Docket  No.  ER94- 
216-000  for  AMS.  In  addition. 
Applicants  request  the  Commission  to 
synchronize  their  future  triennial 
market  power  updates. 

Comment  Date:  June  14,  2002. 
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2.  Entergy  Services,  Inc. 

[Docket  No.  ER02-1069-002I 

Tai^e  notice  that  on  May  23,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Louisiana,  \nc.,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
compliance  Amended  and  Restated 
Interconnection  and  Operating 
Agreement  with  Washington  Parish 
Energy  Center,  L.L.C.,  in  response  to  the 
Commission's  April  23,  2002,  order  in 
Entergy  Services,  Inc.,  99  FERC  H  61,077 
(2002). 
Comment  Date:  June  13.  2002. 

3.  Southern  California  Edison  Company 

[Docket  No.  ER02-1 073-001] 

Take  notice,  that  on  May  23,  2002, 
Southern  California  Edison  Company 
(SCE)  submitted  for  filing  a  substitute 
rate  sheets  for  FERC  Electric  Tariff, 
Substitute  First  Revised  Original 
Volume  No.  6,  Service  Agreement  No. 
11,  the  Interconnection  Facilities 
Agreement  (Intercohnection  Agreement) 
between  SCE  and  High  Desert  Power 
Trust  (HDPT)  in  compliance  with  the 
Commission's  letter  order  rendered  in 
this  docket  on  April  23,  2002. 

SCE  requests  tnat  the  revised  rate 
sheets  become  effective  on  February  23, 
2002.  Copies  of  this  filing  were  served 
upon  the  Public  Utilities  Commission  of 
the  State  of  California,  HDPT  and  High 
Desert  Power  Project.  LLC. 

Comment  Date:  June  13,  2002. 

4.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-1215-0021 

Take  notice  that  on  May  24.  2002 
American  Electric  Power  Service 
Corporation  tendered  for  filing,  on 
behalf  of  its  affiliated  companies 
including  Central  Power  and  Light 
Company  and  West  Texas  Utilities 
Company,  (collectively,  AEP),  an 
Interim  Qualified  Scheduling  Entity 
Service  Agreement  (Agreement) 
formatted  and  designated  to  comply 
with  Order  No.  614. 

Copies  of  the  filing  have  been  served 
on  the  party  to  the  Agreement  as  well 
as  on  the  Public  Utility  Commission  of 
Texas. 

Comment  Date:  June  14,  2002. 

5.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1460-0O11 

Take  notice  that  on  May  23,  2002.  PPL 
Electric  Utilities  Corporation  (PPL 
Electric)  filed  a  supplement  to  its  April 
1,  2002  filing  in  this  docket.  The 
supplement  consists  of  a  copy  of  PPL 
Electric's  Rate  Schedule  FERC  No.  116 
designated  in  accordance  with  Order 
No.  614. 


PPL  Electric  states  that  a  copy  of  this 
filing  has  been  provided  to  Metropolitan 
Edison  Company  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  Date;  June  13.  2002. 

6.PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1461-0011 

Take  notice  that  on  May  23,  2002,  PPL 
Electric  Utilities  Corporation  (PPL 
Electric)  filed  a  supplement  to  its  April 
1,  2002  filing  in  this  docket.  The 
supplement  consists  of  a  copy  of  PPL 
Electric's  Rate  Schedule  FERC  No.  116 
designated  in  accordance  with  Order 
No.  614. 

PPL  Electric  states  that  a  copy  of  this 
filing  has  been  provided  to  Metropolitan 
Edison  Company  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  Date:  June  13,  2002. 

7.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1462-0011 

Take  notice  that  on  May  23,  2002,  PPL 
Electric  Utilities  Corporation  (PPL 
Electric)  filed  a  supplement  to  its  April 
1.  2002  filing  in  this  docket.  The 
supplement  consists  of  a  copy  of  PPL 
Electric's  Rate  Schedule  FERC  No.  117 
designated  in  accordance  with  Order 
No.  614. 

PPL  Electric  states  that  a  copy  of  this 
filing  has  been  provided  to 
Pennsylvania  Electric  Company  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  Date:  June  13,  2002. 

8.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1 867-000) 

Take  notice  that  on  May  22,  2002,  PPL 
Electric  Utilities  Corporation  (PPL 
Electric  Utilities)  tendered  for  filing  an 
Interconnection  Agreement  between 
PPL  Electric  Utilities  and  RR  Donnelley 
&  Sons  Company. 

Comment  Date;  Jime  12.  2002. 

9.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1868-000] 

Take  notice  that  on  May  22,  2002,  PPL 
Electric  Utilities  Corporation  (PPL 
Electric  Utilities)  tendered  for  filing  an 
Interconnection  Agreement  between 
PPL  Electric  Utilities  and  Conectiv 
Bethlehem,  Inc. 

Comment  Date:  June  12,  2002. 

10.  Consumers  Energy  Company 

[Docket  No.  ER02-1 869-000) 

Take  notice  that  on  May  22,  2002 
Consimiers  Energy  Company 
(Consumers)  tendered  for  filing  a 
Service  Agreement  with  American 
Electric  Power  Service  Corporation, 


(Customer)  under  Consumers'  FERC 
Electric  Tariff  No.  9  for  Market  Based 
Sales. 

Consumers  requested  that  the 
Agreement  be  allowed  to  become 
effective  as  of  May  1,  2002.  Copies  of 
the  filing  were  served  upon  the 
Customer  and  the  Michigan  Public 
Service  Commission. 

Coniine/it  Date;  June  12,  2002. 
11.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ES02-41-000] 

Take  notice  that  on  May  22,  2002, 
PJM  Interconnection,  L.L.C.,  submitted 
an  application  pursuant  to  section  204 
of  the  Federal  Power  Act  seeking 
authorization  issue  a  secured 
promissory  note  in  the  amount  of  $75 
million  for  a  term  credit  facility  and  an 
imsecured  promissory  note  in  an 
amount  of  up  to  $15  million  for 
revolving  line  of  credit. 

Comment  Date;  Jime  20,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  hnk. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14412  Filed  6-7-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 36.000,  et  al.] 

Waterside  Power,  L.L.C.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  31,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Waterside  Power,  L.L.C. 

(Docket  No.  EG02-1 36-000] 

Take  notice  that  on  May  28,  2002, 
Waterside  Power,  L.L.C.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935.  The  applicant  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Delaware  that  is  engaged 
directly  and  exclusively  in  developing, 
owning,  and  operating  a  69.25  MW  (net) 
gas  turbine  electric  generating  facility, 
which  will  be  an  eligible  facility. 
I  j  Comment  Date:  June  21.  2002. 

2.  Deseret  Generation  &  Transmission 
CoHiperative,  Inc. 

pocket  No.  ER99-2506-001I 
I '  Take  notice  that  on  May  28.  2002, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret)  tendered  for 
filing  a  triennial  updated  market 
analysis  as  required  by  the  Federal 
Energy  Regulatory  Commission  in 
approval  of  Deseret's  market-based  rate 
schedule.  Copies  of  this  filing  were 
served  upon  Deseret's  member 
cxjoperatives. 
Comment  Date:  June  18,  2002. 

Minnesota  Power 

pocket  No.  EROl-2636-OOlj 
j  Take  notice  that  on  May  28,  2002, 
Minnesota  Power  tendered  for  filing  its 
riennial  market  power  update. 
Comment  Date:  June  18,  2002. 

%  Entergy  Arkansas,  Inc. 

[Docket  No.  ER02-1 151-002] 

Take  notice  that  on  May  28,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  tendered  for 
filing  vvith  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
compliance  Interconnection  and 
Operating  Agreement  with  Plum  Point 
Energy  Associates,  LLC,  in  response  to 
the  Commission's  April  25.  2002,  order 
in  Entergy  Arkansas,  hic,  99  FERC 
161,097(2002). 


^ 


Coniment  Date:  Jime  18,  2002. 

5.  PPL  University  Park,  LLC 

[Docket  No.  ER02-1327-O01] 

Take  notice  that  on  May  28,  2002,  PPL 
University  Park,  LLC  filed  a  compliance 
filing  pursuant  to  the  Federal  Energy 
Regulatory  Commission's  Letter  Order 
issued  May  9,  2002  in  this  docket. 

PPL  University  Park  states  that  a  copy 
of  this  filing  has  been  served  upon  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Comment  Date:  June  18,  2002. 

6.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER02-1 886-000] 

Take  notice  that  on  May  22,  2002, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
changes  to  Exhibit  B  of  the  Second 
Revised  Power  Sales  Agreement,  Second 
Revised  Rate  Schedule  FERC  No.  90, 
between  Wisconsin  Electric  and 
Wisconsin  Public  Power,  Inc. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  February  1, 
2002. 
Comment  Date:  Jime  12,  2002. 

7.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER02-1887-OO0] 

Take  notice  that  on  May  22.  2002. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
changes  to  the  Wholesale  Distribution 
Delivery  Service  Agreement,  Rate 
Schedule  FERC  No.  97,  between 
Wisconsin  Electric  and  Wisconsin 
Public  Power,  Inc. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  February  1, 
2002. 
Comment  Date:  June  12,  2002. 

8.  Entergy  Services,  Inc. 

[Docket  No.  ER02-1 888-000]  Take  notice 
that  on  May  22,  2002,  Entergy  Services,  Inc., 
on  behalf  of  Entergy  Gulf  States,  Inc.  (Entergy 
Gulf  States),  tendered  for  filing  six  copies  of 
a  Notice  of  Termination  of  the 
Interconnection  and  Operating  Agreement 
and  Generator  Imbalance  Agreement  between 
Entergy  Gulf  States  and  Hartburg  Power,  LP. 
Comment  Date:  June  12,  2002. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 889-000] 

Take  notice  that  on  May  23,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
the  Administrator  of  the  Mid-Continent 
Area  Power  Pool  (MAPP)  Tariff  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  Section  35.13  of  the  Commission's 


regulations,  18  CFR  35.13  (2001),  a 
Long-Term  Firm  Service  Agreement  for 
transmission  service  for  Utilities  Plus 
under  MAPP  Schedule  F. 

A  copy  of  this  filing  was  sent  to 
Utihties  Plus. 

Comment  Date;  June  13,  2002. 

10.  Edison  Source 

[Docket  No.  ER02-1891-OO0] 

Take  notice  that  on  May  23,  2002, 
Edison  Source  filed  to  cancel  its  Market- 
Based  Rate  Tariff. 
Comment  Date:  June  13,  2002. 

11.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1892-O00] 

Take  notice  that  on  May  23,  2002,  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO), 
the  Administrator  of  the  Mid-Continent 
Area  Power  Pool  (MAPP)  Tariff  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  Section  35.13  of  the  Commission's  ' 
regulations,  18  CFR  35.13  (2001).  a 
Long-Term  Firm  Service  Agreement  No. 

276  for  transmission  service  for  OTP 
Wholesale  Marketing  under  MAP 
Schedule  F. 

A  copy  of  this  filing  was  sent  to  OTP 
Wholesale  Marketing. 
Comment  Date:  June  13,  2002. 

12.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 893-000] 

Take  notice  that  on  May  23,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
the  Administrator  of  the  Mid-Continent 
Area  Power  Pool  (MAPP)  Tariff  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  Section  35.13  of  the  Conunission's 
regulations,  18  CFR  35.13  (2001).  a 
Long-Term  Firm  Service  Agreement  No. 

277  for  transmission  service  for  OTP 
Wholesale  Marketing  under  MAP 
Schedule  F. 

A  copy  of  this  filing  was  sent  to  OTP 
Wholesale  Marketing. 
Comment  Date:  Jime  13,  2002.. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l](iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14413  Filed  6-7-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doctot  Nos.  RT02-2000;  ER01 -2997-000; 
RT01-37-000;  ER01-123-000;  ER01-2999- 
000;  RT01-84-000;  ER02-108-000;  RT01- 
87-000;  EL01-1 16-000;  RT01-26-000; 
RT01-98-000;  RM99-2-000;  RT01-99-000 
and  RT01-100-000;  RT01-1-000;  and 
ER01-2993-000] 

State-Federal  Regional  Tranamiaaion 
Organization  Panels,  Dayton  Power 
and  Light  Company;  illinoia  Power 
Company;  MIdweat  independent 
System  Operator,  Inc.;  Midwest  ISO; 
Montana-Dakota  Utiiltiea  Company; 
Northern  Indiana  Public  Service 
Company;  PJM  Interconnection,  LL.C.; 
Regional  Tranamiaaion  Organizatlona; 
Regional  Tranamiaaion  Organizations 
Informationai  Rlinga;  Virginia  Electric 
and  Power  Company;  Notice  of  State- 
Federal  Regional  Worltahop  For  the 
MIdweat 

June  3,  2002. 

On  June  24,  2002,  from  2:45  p.m.  to 
4:00  p.m.  Central  Daylight  Time  (3:45 
p.m.  to  5:00  p.m.  Eastern  Daylight 
Time],  there  will  be  a  state-federal 
workshop  on  regional  transmission 
organizations  for  the  Midwest.  It  will  be 
held  at  the  Radisson  Inn  Bismarck,  800 
3rd  Street  South,  Bismarck,  North 
Dakota  58504.  The  workshop  is  free  and 
open  to  the  public.  It  will  provide  a 
forum  for  a  dialogue  between  the  state 
commissions,  similar  Canadian 
provincial  and  national  agencies,  and 
the  Federal  Energy  Regulatory 


Commission.  Similar  Canadian  agencies 
have  regulatory  authority  comparable  to 
American  state  regulatory  agencies  and 
have  a  stake  in  the  outcome  of  the 
Federal  Energy  Regulatory 
Commission's  proceedings  on  regional 
transmission  organizations. 
Commissioners  and  staff  from  the  state 
commissions,  the  Federal  Energy 
Regulatory  Commission,  and  the 
Canadian  agencies  may  participate  in 
person  or  via  telephone.  The  public  may 
attend  this  discussion  on  site. 
The  proposed  agenda  concerns: 

1.  Scope  and  configuration  of  the 
Midwest  ISO;  state  commission 
concerns  about  the  proposed  regional 
transmission  organization  choices  for 
Alliance  companies;  identifying  the 
next  steps  to  be  taken. 

2.  Issues  pertaining  to  the  creation  of 
a  "imified"  market  between  the 
Southwest  Power  Pool,  Midwest  ISO, 
and  PJM  Interconnection. 

3.  The  role  of  state  commissions  in 
the  planning  and  governance  of  regional 
transmission  organizations. 

4.  State  commissioners'  views  on 
elements  of  standard  markets:  (a) 
allocation  of  transmission  rights,  (b) 
terms  and  conditions  of  power  flows, 
and  (c)  pricing  methodologies  for 
transmission. 

5.  Policy  of  the  Federal  Energy 
Regulatory  Commission  on  cost 
recovery  for  transmission  upgrades  and 
expansions. 

The  panel  discussion  will  be 
transcribed,  and  the  transcript  will  be 
placed  in  related  dockets.  Ace-Federal 
Reporters  will  provide  copies  of  the 
transcript  at  cost.  The  phone  nimibers  of 
Ace-Federal  Reporters  are  (800)  336- 
6646  and  (202)  347-3700.  Additionally, 
the  Commission  will  post  the  transcript 
on  its  Web  site  ten  days  after  receipt 
from  Ace-Federal  Reporters. 

For  additional  information,  please 
contact:  Sarah  McKinley,  State 
Relations,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  (202)  208-2016. 
Sarah  .McKinley®ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14427  Filed  6-7-02;  8:45  am) 

BHJJNQ  COOC  6717-4)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

Sunahlne  Act  Meeting 

lune  5.  2002. 

The  following  notice  of  meeting  is 
published  piu-suant  to  section  3(A)  of 


the  Government  in  the  Sunshine  Act 

(Pub.  L.  94-409),  5  U.S.C.  552B. 

AGENCY  HOLDING  MEETING:  Federal 

Energy  Regulatory  Commission. 

DATE  AND  TIME:  June  12,  2002, 10:00  a.m. 

PLACE:  Room  2C,  888  First  Street,  NE 

Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  — Items  listed  on  the  agenda  may  be 
deleted  without  furhter  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Magalie  R.  Salas,  Secretary,  Telephone 
(202}  208-0400,  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

795TH— Meeting,  June  12,  2002,  Regular 
Meeting  10:00  a.m. 

Administrative  Agenda 

A-1. 
DOCKET#  AD02-1,000,  Agency 
Administrative  Matters 
A-2. 
DOCKET*  AD02-7,000,  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 

Markets,  TariCb  and  Rates — Electric 

E-1. 
DOCKET*  ER02-1575,000,  American 

Electric  Power  Service  Company 
E-2. 
DOCKET*  ER02-1 599,000,  DTE  East 

China.  LLC 
E-3. 
DOCKET*  ER02-1 65 1,000,  California 

Independent  System  Operator 

Corporation 
E-4. 
DOCKET*  ER02-1646.000.  New  England 

Power  Pool 
E-5. 
DOCKET*  EROl-2754,000,  Nevada  Power 

Company 
OTHER*S  EROl-2754,001.  Nevada  Power 

Company 
EROl-2754,002,  Nevada  Power  Company 
EROl-2755,000,  Nevada  Power  Company 
EROl-2755,001,  Nevada  Power  Company 
EROl-2755,002,  Nevada  Power  Company 
EROl-2758,000,  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 
EROl-2758,001.  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 
EROl-2758.002,  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 
EROl-2759,000,  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 
EROl-2759.001,  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 
EROl-2759.002,  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 
E-6. 
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DOCKET*  ER02-92.0P0.  Virginia  Electric 

and  Power  Company 
OTHER#S  ER02-92 ,001 .  Virginia  Electric 

and  Power  Company 

tr-7. 

DOCKET*  ER02-1637,000,  California 
Independent  System  Operator 
Corporation 
!— 8 

OMITTED 
t-9. 
DOCKET*  ER99-2854,002,  Entergy 

Services,  Inc. 
OTHER*S  ER95-112,  Oil,  Entergy 

Services,  Inc. 
ER96-586,006,  Entergy  Services,  Inc. 
EL99-87,002,  Entergy  Services,  Inc. 
IMO. 

DOCKET*  EROl-3142,008,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
t-11. 
DOCKET*  ELOl-56.002,  Niagara  Mohawk 

Holdings,  Inc.  and  National  Grid  USA 
OTHER#S  ECOl-63,002,  Niagara  Mohawk 
Holdings,  Inc.  and  National  Grid  USA 
t-12. 
DOCKET*  QF9O-176,003,  Vineland 
Cogeneration  Limited  Partnership 
OTHER*S  QF90-1 76,004,  Vineland 
Cogeneration  Limited  Partnership 
t-13. 

DOCKET*  EC02-49.000,  The  Cleveland 
Electric  Illuminating  Company,  The 
Toledo  Edison  Company,  FirstEnergy 
Ventures  Corporation  and  Bay  Shore 
Power  Company 
OTHER*  EL02-96.000,  NRG  Northern  Ohio 
Generating  LLC,  NRG  Ashtabula 
Generating  LLC  and  NRG  Lakeshore 
Generating  LLC 
E-1 4.  OMITTED 
5-15. 
DOCKET*  ER02-700,001,  Florida  Power  & 

Light  Company 
OTHER#S  ER02-700,002,  Florida  Power  & 
Light  Company 
|-16.  OMITTED 
B-17. 
DOCKET*  ER02-766,001,  Florida  Power  & 

Light  Company 
OTHER*S 

ER02-766,002,  Florida  Power  &  Light 
Company 
^18. 
DOCKET*  ER02-925,002.  Southern 
California  Edison  Company 
1-19. 
DOCKET*  ER97-2355,005,  Southern     . 

California  Edison  Company 
OTHER*S  ER98-1261,002,  Southern 

California  Edison  Company 
ER98-1 685.001,  Southern  California 
Edison  Company 
)-20. 
DOCKET*  EL02-68,000,  Southern 
Minnesota  Municipal  Power  Agency 
1-21. 
DOCKET*  ELOl-76,000,  The  State  of 
Michigan  and  The  Michigan  Public 
Service  Commission  v.  Wolverine 
Supply  Cooperative,  Inc. 
}-22. 
DOCKET*  EG02-119,000.  Celerity  Energy 
of  Colorado,  LLC 
■  -23. 


DOCKET*  ER02-994,000.  Duke  Energy 

Corporation 
OTHER#S  ER02-994,001,  Duke  Energy 

Corporation 
ER02-994,002,  Duke  Energy  Corporation 
E-24. 
DOCKET*  ER02-1672.000,  Western  Area 
Power  Administration 
E-25. 
DOCKET*  EL02-3.000.  PPL  Electric 
Utilities  Corporation 
E-26. 

DOCKET*  ELO2-37,O00,  NSTAR  Electric  & 
Gas  Corporation  v.  ISO  New  England, 
Inc.  And  Parties  to  Market  Rule  17 
Section  17.3.2.2(b)  Agreements 
E-27. 
DOCKET*  ELOO-83,003,  NSTAR  Services 
Company  Company  v.  New  England 
Power  Pool 
OTHER*S  EROO-281 1,003,  ISO  New 
England,  Inc. 
E-28. 
DOCKET*  ELOO-62,043,  ISO  New  England, 

Inc. 
OTHER*S  ER98-3853,012,  New  England 

Power  Pool 
ER98-3853,013.  New  England  Power  Pool 
ELOO-62,044,  ISO  New  England.  Inc. 
E-29. 
DOCKET*  ER02-922,001,  California 
Independent  System  Operator 
Corporation 
E-30. 
DOCKET*  ER02-1266,001,  Niagara 
Mohawk  Power  Corporation 
E-31. 
DOCKET*  EROl-81 2,000,  Geysers  Power 

Company,  LLC 
OTHER*S  EROl-812,001,  Geysers  Power 
Company,  LLC 
E-32. 
DOCKET*  ER02-456,000,  Electric 
Generation  L.L.C. 

Miscellaneous  Agenda 

M-1. 
RESERVED 

Markets,  Tari£&  and  Rates — Gas 

G-1. 

OMITTED 
G-2. 
DOCKET*  RP02-340,000.  ANR  Pipeline 
Company 
G-3. 
DOCKET*  RPOO-391 ,000,  Mississippi 

Canyon  Gas  Pipeline,  L.L.C. 
OTHER*S  RPOO-575.000,  Mississippi 
Canyon  Gas  Pipeline,  L.L.C. 
G-4. 
DOCKET*  RPOO-497.000.  Viking  Gas 

Transmission  Company 
OTHER*  RPOl-47,000.  Viking  Gas 

Transmission  Company 
RPOl-47.001.  Viking  Gas  Transmission 

Company 
RPOl-47.002,  Viking  Gas  Transmission 
Company 
G-5. 

DOCKET*  RPOO-585.000.  Vector  Pipeline. 

L.P. 
OTHER#S  RPOO-585,001,  Vector  Pipeline. 
L.P. 
RPOO-586.000.  Vector  Pipeline,  L.P. 
G-6. 


DOCKET*  RP02-218,000,  East  Tennessee 
Natural  Gas  Company 
G-7.  OMITTED 
G-8. 
DOCKET*  RPOO-463,002,  Williston  Basin 

Interstate  Pipeline  Company 
OTHER#S  RPOO-463,003,  Williston  Basin 

Interstate  Pipeline  Company 
RPOO-600,001.  Williston  Basin  Interstate 
Pipeline  Company 
G-9. 
DOCKET*  RPOO-260.009,  Texas  Gas 
Transmission  Corporation 
G-10. 
DOCKET*  RP02-163,001.  Florida  Gas 

Transmission  Company 
OTHER#S  RP02-163.002,  Florida  Gas 
Transmission  Company 
G-11. 
DOCKET*  RP93-5.040,  Northwest  Pipeline 
Corporation 
G-12. 
DOCKET*  RP02-276,000,  Iroquois  Gas 
Transmission  System.  L.P. 
G-13.  OMITTED 

Energy  Pro|ects — Hydro 

H-1. 
DOCKET*  P-2145.047.  Public  Utility 
District  No.  1  of  Chelan  County. 
Washington 
OTHER*S  P-943  077  Public  Utility  District 
No.  1  of  Chelan  County.  Washington 
H-2. 
DOCKET*  ULOO-3.003.  Homestake  Mining 

Company 
OTHER*S  ULOO-4.003,  HoraesUke  Mining 
Company 
H-3.  OMITTED 
H-4. 
DOCKET*  P-2413.043,  Georgia  Power 
Company 

Energy  Projects — Certificates 

C-1. 
DOCKET*  CP02-27,000,  Florida  Gas 

Transmission  Company 
C-2. 
DOCKET*  CP02-17.000.  Texas  Eastern 

Transmission,  LP 
OTHER#S  CP02-45.000,  Texas  Eastern 

Transmission,  LP 
C-3.       • 
DOCKET*  CP02-25.000.  Copiah  County 

Storage  Company 
OTHER*S  CP02-29.000.  Copiah  County 

Storage  Company 
CP02-30.000,  Copiah  County  Storage 

Company 
C-i. 
DOCKET*  CP97-169.003,  Alliance 

Pipeline  L.P. 
C-5. 
DOCKET*  CPOO-40,004,  Florida  Gas 

Transmission  Company 
OTHER*S  CPOO-40.005.  Florida  Gas 

Transmission  Company 
CPOO-^0.006.  Florida  Gas  Transmission 

Company 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  02-14590  Filed  6-6-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-722S-«] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  General 
Administrative  Requirements  for  ' 
Assistance  Programs 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  and/or  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB):  General  Administrative 
Requirements  for  Assistance  Programs. 
EPA  ICR  No.  0938.09,  0MB  Control  No. 
2030-0020,  expiration  December  31, 
2002.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  31,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
William  G.  Hedling,  Office  of  Grants 
and  Debarment,  Grants  Administration  ■ 
Division,  U.S.  EPA,  Ronald  Reagan 
Building,  1300  Pennsylvania  Avenue, 
Washington,  DC  2004,  Mailstop  3903R. 
or  E-mailed  to 

HedIing.WiUiam@epa.gov,  and  refer  to 
EPA  ICR  No.  0938.09. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Hedling  at  (202)  564-5377, 
FAX  at  (202)  565-2468,  or  E-mail  to 
Hedling.  Winiain@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
apply  for  EPA  assistance. 

Title:  General  Administrative 
Requirements  for  Assistance  Programs; 
OMB  Control  No.  2030-0020;  EPA  ICR 
No.  0938.09  expiring  December  31, 
2002. 

Abstract:  The  information  is  collected 
from  applicants/recipients  of  EPA 
assistance  to  monitor  adherence  to  the 
programmatic  and  administrative 
requirements  of  the  Agency's  financial 
assistance  program.  It  is  used  to  make 
awards,  pay  recipients,  and  collect 
information  on  how  Federal  funds  are 
being  spent.  EPA  needs  this  information 
to  meet  its  Federal  stewardship 
responsibilities.  This  Information 
Collection  Request  (ICR)  renewal 
requests  authorization  for  the  collection 
of  information  under  EPA's  General 


Regulation  for  Assistance  programs, 
which  establishes  minimum 
management  requirements  for  all 
recipients  of  EPA  grants  or  cooperative 
agreements  (assistance  agreements). 
Recipients  must  respond  to  these 
information  requests  to  obtain  and/or 
retain  a  benefit  (Federal  funds).  40  CFR 
part  30,  "Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-profit 
Organizations,"  includes  the 
mcinagement  requirements  for  potential 
grantees  from  non-profit  organizations. 
40  CFR  part  31,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  includes  the 
management  responsibilities  for 
potential  state  and  local  govenmient 
grantees.  These  regulations  include  only 
those  provisions  mandated  by  statute, 
required  by  OMB  Circulars,  or  added  by 
EPA  to  ensure  sound  and  effective 
financial  assistance  management.  The 
OMB  Form  83-1  associated  with  this  ICR 
combines  all  of  these  requirements 
under  OMB  Control  Number  2030-0020. 
The  information  required  by  these 
regulations  will  be  used  by  EPA  award 
officials  to  make  assistance  awards  and 
assistance  payments  and  to  verify  that 
the  recipient  is  using  Federal  funds 
appropriately  to  comply  with  OMB 
Circulars  A-21,  A-87.  A-102,  A-110. 
A-122,  A-128.  and  A-133.  which  set 
forth  the  pre-award,  post-award,  and 
after-the-grant  requirements.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  luiless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  in  order  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Burden  Statement:  The  annual  record 
keeping  burden  for  this  collection  is 
estimated  to  average  181  hours  per 
application.  The  estimated  aimual 
number  of  respondents  is  approximately 
4,000.  The  estimated  total  burden  hours 
on  respondents  is  722,050  hours.  The 
frequency  of  collection  is  as  required. 
Burden  means  the  total  time,  efifort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  June  3,  2002. 
Betty  G.  Utterback, 

Acting  Director,  Grants  Administration 

Division. 

[PR  Doc.  02-14480  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  6S60-S0-U 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL  7226-4] 

Agency  Information  collection 
Activities;  OMB  Responses 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notices. 

SUMMARY:  This  document  aimounces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  at  (202)  566-1672,  or  email 
at  Auby.susan@epa.gov.  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Requests  (ICR)  Nimiber. 

SUPPLEMENTARY  INFORMATION: 
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I: 


OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1812.02;  Safe  Drinking 

ater  Act;  Annual  Public  Water 
Systems  Compliance  Report;  was 
approved  09/28/2001;  OMB  No.  2020- 
0020;  expires  09/30/2004. 

EPA  ICR  No.  1977.01;  National 
Wastewater  Operator  Training  and 
Technical  Assistance  Program — CWA 
104(g)(1);  was  approved  09/28/2001; 
OMB  No.  2040-0238;  expires  09/30/ 
2004. 

EPA  ICR  No.  1086.06;  NSPS  subpart 
KKK  and  LLL  standards  of  Performance 
for  Onshore  Natural  Gas  Processing 
Plants;  was  approved  10/12/2001;  OMB 
No.  2060-0120;  expires  10/31/2004. 

EPA  ICR  No.  1050.07;  NSPS  for 
Storage  Vessels  for  Petroleum  Liquids, 
in  40  CFR  part  60,  subpart  Ka;  was 
approved  10/21/2001;  OMB  No.  2060- 
0121; 10/31/2004. 

EPA  ICR  No.  1365.06;  Asbestos- 
Containing  Materials  in  Schools  Rule 
and  Asbestos  Model  Accreditation  Plan 
Rule  (MAP);  was  approved  10/15/2001; 
OMB  No.  2070-0091;  expires  10/31/ 
2004. 

EPA  ICR  No.  1941;  Proposed     • 
Information  Collection  Request  for  the 
Evaluation  of  Print  STEP;  was  approved 
1015/2001;  OMB  No.  2020-0023; 
expires  10/31/2004. 

EPA  ICR  No.  1139.06;  TSCA  Section 
4  Test  Rules,  Consent  Orders,  Test  Rule 
Exemptions,  and  Voluntary  Data 
Submission;  was  approved  10/15/2001; 
OMB  No.  2070-0033;  expires  10/31/ 
004. 

EPA  ICR  No.  1928.03  (later  this  ICR 
No.  was  changed  to  2052;01); 
Information  Collection  Request  for  Long 
Term  1  Enhanced  Siuiace  Water 
Treatment  Rule  (final  Rule);  was  ■ 
approved  10/25/2001;  OMB  No.  2040- 
0229;  expires  10/31/2004. 

EPA  ICR  No.  1230.10;  Prevention  of 
Significant  Deterioration  and 
Nonattaiimient  Area  New  Source 
Review;  in  40  CFR  parts  51  &  52;  was 
approved  10/29/2001;  OMB  No.  2060- 
0003;  expires  11/30/2002. 

EPA  ICR  No.  1246.08;  Rule  Related 
Replacement  ICR  to  the  Existing  ICR 
entitled  "Reporting  and  Recordkeeping 
for  Asbestos  Abatement  Worker 
Protection";  in  40  CFR  part  763,  subpart 
G;  was  approved  07/23/2001;  OMB  No. 
2070-0072;  expires  07/31/2004. 

EPA  ICR  No.  2021.01;  Compliance 
Assistance  Surveys  for  the  Marina, 
Metal  Finishing,  Construction  Site,  and 
Auto  Salvage  Yard  Sectors;  was 
approved  08/23/2001;  OMB  No.  2020- 
0022;  expires  08/31/2004. 


It 


EPA  ICR  No.  1063.08;  NSPS  for 
Sewage  Sludge  Treatment  Plant 
Incineration;  in  40  CFR  part  60,  subpart 
O;  was  approved  09/06/2001;  OMB  No. 
2060-0035;  expires  09/30/2004. 

EPA  ICR  No.  1136.06;  NSPS 
Standards  of  Performance  for  VOC 
Emissions  from  Petroleum  Refinery 
Wastewater  Systems-Reporting  and 
Recordkeeping;  in  40  CFR  part  60, 
subpart  QQQ;  was  approved  09/06/ 
2001;  OMB  No.  2060-0172;  expires  09/ 
30/2004. 

EPA  ICR  No.  1504.04;  Data  Generation 
for  Pesticide  Reregistration  Activities;  in 
40  CFR  part  158;  was  approved  09/07/ 
2001;  OMB  No.  2070-0107;  expires  09/ 
30/2004. 

EPA  ICR  No.  1911.01;  Data 
Acquisition  for  Anticipated  Residue  and 
Percent  Crop  Treated;  was  approved  09/ 
07/2001;  OMB  No.  2070-0164;  expires 
09/30/2004. 

EPA  ICR  No.  1680.03;  Information 
Collection  Request  for  the  Combined 
Sewer  Overflow  Policy;  was  approved 
10/15/2001;  OMB  No.  2040-0170; 
expires  10/31/2004. 

Short  Term  Extensions 

EPA  ICR  No.  1432.20;  Recordkeeping 
and  Periodic  Reporting  of  the 
Production,  Import,  Recycling, 
Destruction,  Transshipment  and 
Feedstrock  Use  of  Ozone — Depleting 
Substances;  in  40  CFR  part  82,  subpart 
A;  OMB  No.  2060-0170;  on  09/28/2001 
OMB  extended  the  expiration  date 
through  12/31/2001. 

EPA  ICR  No.  1759.02;  Pesticides 
Worker  Protection  Standard  Training 
and  Notification;  in  40  CFR  part  170; 
OMB  No.  2070-0148;  on  09/28/2001 
OMB  extended  the  expiration  date 
through  12/31/2001. 

Comment  Filed  and  Continued 

EPA  ICR  No.  0783.41;  Vehicle 
Emission  Certification  and  Fuel 
Economy  Compliance  (Proposed  Rule — 
Vehicle  and  Engine  Service 
Information);  in  40  CFR  parts  85.  86. 
600;  OMB  No.  2060-0104;  on  10/12/ 
2001  OMB  filed  a  comment  and 
continue  action  pending  review  of  the 
final  rule. 

Comments  Filed 

EPA  ICR  No.  2014.01;  Reporting  and 
Recordkeeping  Requirements  of  the 
HCFC  (hydro-chloroflurocarbon) 
allowance  system;  on  10/16/2001  OMB 
filed  a  comment. 

EPA  ICR  No.  2002.02:  Cross-Media 
Electronic  Reporting  and  Recordkeeping 
Rule  (Proposed  Rule),  on  10/25/2001 
OMB  filed  a  conmient. 


Withdrawn 

EPA  ICR  No.  1932.01;  Information 
Collection  Request  for  Proposed  NPDES 
Requirements  for  Municipal  Sanitary 
Sewers.  Mimicipal  Satellite  Collection 
Systems  and  Sanitary  Sewer  Outflows; 
EPA  withdrew  it  on  10/18/2001. 

EPA  ICR  No.  1879.01;  Recordkeeping 
and  Reporting  Requirements  under  the 
EPA's  Energy  Star  Homes  Program:  This 
ICR  was  withdrawn  at  EPA's  request  on 
10/31/2001. 

Disappmved 

EPA  ICR  No.  1980.01;  Monitoring 
Alternatives  and  the  Pollution 
Prevention  Alternative  for  Effluent" 
Limitations  Guidelines  and  Standards 
for  the  Metal  Products  and  Machinery 
Point  Source  Category  in  40  CFR  part 
438;  on  10/18/2001  OMB  disapproved 
the  ICR. 

Notice  of  Change 

EPA  ICR  No.  0977.05;  Steam-Electric 
Plant  Operation  and  Design  Report; 
OMB  No.  2080-0018;  on  09/05/2001 
OMB  changed  the  expiration  date  to  09/ 
30/2001. 

Dated:  May  29,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-14485  Filed  6-7-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-722S-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request, 
Aftermarket  Catalytic  Converter  Policy 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Titie;  Aftermarket  Catalytic 
Converter  Policy.  OMB  Control  Number 
2060-0135.  expiration  date  May  31, 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  biuden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  10,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1292.06  and  OMB  Control 
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No.  2060-0135.  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T).  1200  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
E-Mail  at  Auby.Susan@epamaiI.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No. 1292. 06  for  technical  questions 
about  the  ICR  contact  Jack  McLaughlin 
at  303-336-9513. 
SUPPLEMENTARY  INFORMATION: 

Title:  Aftermarket  Catalytic  Converter 
Policy,  OMB  Control  Number  2060- 
0135,  EPA  ICR  Number  1292.06, 
expiration  date  May  31,  2002.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  aftermarket  catalj^c 
converter  policy  allows  aftermarket 
automobile  catalytic  converter 
manufacturers  and  reconditioners  to 
compete  with  the  automobile 
manufacturers  for  the  aftermarket 
catalytic  converter  replacement  market. 
Without  this  policy,  it  would  be  illegal 
to  sell  or  install  aftermarket  catalytic 
converters  that  do  not  conform  exactly 
to  the  automobile  manufactiirers' 
original  equipment  (OE)  versions  of 
these  parts. 

Manufacturers:  On  a  one-time  basis 
for  each  type  or  line  of  converter 
manufactiired:  Manufacturers  supply 
information  identifying  the  supplier, 
and  information  regarding  the  physical 
specifications  of  each  catalytic  converter 
line  produced,  and  information 
regarding  pre-production  testing  of  the 
converters  that  show  they  meet 
standards  for  certain  specified  vehicle 
applications  (a  single  converter  line  can 
be  used  on  a  large  number  of  vehicle 
applications).  Once  production  has 
begim  the  manufactiirer  must  submit  to 
EPA  on  a  semi-annual  basis:  the  number 
of  each  type  of  catalyst  manufactured 
and  a  summary  of  information 
contained  on  warranty  cards  or,  at  the 
option  of  the  respondent,  copies  of 
warranty  cards  for  all  converters  sold. 

Reconditioners:  On  a  one-time  basis: 
Reconditioners  provide  information  on 
the  identity  of  company  and  a 
description  of  the  test  bench  used  for 
testing  used  catalytic  converters  and 
intended  vehicle  application(s)  for  each 
converter  type.  On  a  semi-aimual  basis: 


Reconditioners  provide  names  and 
addresses  of  distributors  along  with  the 
niunber  of  each  type  of  converter  sold 
to  each  distributor.  All  used  converters 
must  be  tested  individually  to  ensure 
they  are  still  functional. 

Installers  of  aftermarket  converters: 
Installers  have  no  reporting 
requirements.  They  simply  fill  out  the 
warranty  card  and  hand  it  to  the  retail 
customer.  They  must  also  include  a 
brief  statement  with  each  invoice  stating 
the  need  for  replacing  the  original 
converter.  They  also  tag  each  removed 
converter  with  a  reference  to  the  invoice 
for  repair.  The  invoices  are  required  to 
be  kept  for  6  months.  The  tagged 
converters  are  required  to  be  kept  for  15 
days. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  3,  2002.  One  comment  was 
received  and  this  was  addressed  in  the 
supporting  statement. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.5  hours  per 
response  (60,180  total  burden  hours 
divided  by  30,020  total  respondents). 
Biu-den  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers  of  new  aftermarket 
catalytic  converters,  reconditioners  of 
used  OE  catalytic  converters,  and 
muffler  and  vehicle  repair  shops. 

Estimated  Number  of  Respondents: 
30,020. 

Frequency  of  Response:  Semi- 
annually. 


Estimated  Total  Annual  Hour  Burden: 
111,308. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  $822. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1292.06  and 
OMB  Control  No.  2060-0135  in  any 
correspondence. 

Dated:  May  30,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division.  . 
[FR  Doc.  02-14481  Filed  6-7-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7226-1] 

Agency  Infoimation  Collection 
Activities;  Submission  to  OMB; 
Comment  Request;  EPA  ICR  No. 
0277.13/OMB  Control  No.  2070-0060; 
Application  for  New  and  Amended 
Pesticide  Registration 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  document 
announces  that  the  following 
Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  Application  for 
New  and  Amended  Pesticide 
Registration;  EPA  ICR  No.  0277.13; 
OMB  Control  No.  2070-0060.  The  ICR. 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection 
activity  and  its  expected  burden  and 
costs.  The  Federal  Register  document, 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  18,  2001  (66  FR  48130).  EPA 
received  no  comments  on  this  ICR 
during  the  60-day  comment  period. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  July  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Susan  Auby  at  EPA  by  phone  at 
(202)  566-1672,  by  email  at 
auby.susan@epa.gov,  or  access  the  ICR 
at  http://www.epa.gov/icr/icr.htm  and 
refer  to  EPA  ICR  No.  0277.13;  OMB 
Control  No.  2070-0060. 
ADDRESSES:  Send  your  comments, 
referencing  the  proper  ICR  numbers  to: 


Ms.  Susan  Auby,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (282  2T),  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460;  and  send  a  copy  of  your 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW,  Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

ICR  Title:  Application  for  New  arid 
Amended  Pesticide  Registration  (EPA 
ICR  0277.13,  OMB  Control  No.  2070- 

E60). 
ICR  Status:  This  is  a  request  for 
tension  of  an  existing  approved 
collection  that  is  currently  scheduled  to 
expire  on  April  30,  2002.  EPA  is  asking 
OMb  to  approve  this  ICR  for  three  years. 
Under  5  CFR  1320.12(b)(2),  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  the 
submission  is  pending  at  OMB. 

Abstract:  This  information  collection 
activity  is  designed  to  provide  EPA  with 
necessary  data  to  evaluate  an 
application  of  a  pesticide  product  as 
required  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136).  Under  FIFRA.  EPA  must 
evaluate  pesticides  thoroughly  before 
they  can  be  marketed  and  used  in  the 
United  States  to  ensure  that  they  will 
not  pose  unreasonable  adverse  effects  to 
human  health  and  the  environment. 
Pesticides  that  meet  this  test  are  granted 
a  license  or  "registration"  which 
permits  their  distribution,  sale  and  use 
according  to  requirements  set  by  EPA  to 
protect  human  health  and  the 
environment.  An  individual  or  entity 
wanting  to  obtain  a  registration  for  a 
pesticide  product  must  submit  an 
application  package  consisting  of 
information  relating  to  the  identity  and 
composition  of  the  product,  proposed 
labeling,  and  supporting  data  (or 
compensation  for  others'  data)  for  the 
product  as  outlined  in  40.CFR  part  158. 
The  EPA  bases  registration  decisions  for 
pesticides  on  its  evaluation  of  a  battery 
of  test  data  provided  primarily  by 
applicants  for  registration.  Required 
studies  include  testing  to  show  whether 
a  pesticide  has  the  potential  to  cause 
unreasonable  adverse  human  health  or 
environmental  effects. 
4f     Burden  Statement:  The  annual 
"respondent"  burden  for  this  ICR  is 
estimated  to  be  152,974  hours,  with 
individual  respondent  burden  ranging 
from  14  hours  tol94  hours  per 
submission,  depending  upon  the  type  of 
registration  activity  involved.  According 
to  the  Paperwork  Reduction  Act  (PRA), 
"burden"  means  the  total  time,  effort,  or 


financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  jutilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  that  is  subject 
to  approval  under  the  PRA,  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  The  OMB  control  numbers  for 
EPA's  information  collections  appear  on 
the  collection  instruments  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ICR 
notices,  and,  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  numbers  in  40  CFR  part 
9. 

The  following  is  a  summary  of  the 
burden  estimates  taken  fi-om  the  ICR: 

Respondents/affected  entities: 
Pesticide  Manufactures  Applying  for 
Registration. 

Estimated  total  number  of  potential 
respondents:  2,100. 

Frequency  of  response:  As  needed. 

Estimated  total/average  number  of 
responses  for  each  respondent:  3. 

Estimated  total  annual  burden  hours: 
152,974 

Estimated  total  annual  non-labor 
costs:  $0. 

Changes  in  the  ICR  Since  the  Last 
Approval:  The  total  annual  burden 
associated  with  this  ICR  has  decreased 
by  34,666  hours,  from  187,640  hours  in 
the  previous  ICR  to  152,974  hours  for 
this  renewal  ICR.  The  change  is 
primarily  related  to  a  decrease  in  the 
number  of  responses  required  by  one  of 
the  pesticide  registration  divisions,  and 
is  described  in  detail  in  the  ICR. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 


Dated:  May  29.  2002 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Doc.  02-14482  Filed  6-7-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Agency  Information  Collection 
ActlvWes:  Submission  for  OMB 
Review;  Comment  Request, 
Stratospheric  Ozone  Protection, 
Servicing  of  Motor  Vehicle  Air 
Conditioners;  40  CFR  Part  82,  Subpart 
B  (82.30  et  seq.) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.}.  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Stratospheric  Ozone 
Protection,  Servicing  of  Motor  Vehicle 
Air  Conditioners,  OMB  Control  Number 
2060-0247,  expiration  date  May  31. 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  10,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1617.04  and  OMB  Control 
No.  2060-0247,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW..  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
E-mail  at  Auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No. 161 7.04.  For  technical  questions 
about  the  ICR  contact  Nancy  Smagin  by 
phone  at  (202)  564-9126.  by  E-mail  at 
smagin.nancy@epamail.epa.gov,  or  by 
mail  Global  at  Programs  Division  (Mail 
Code  6205-J),  1200  Pennsylvania 
Avenue  NW..  Washington.  DC  20460- 
0001. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Stratospheric  Ozone  Protection, 
Servicing  of  Motor  Vehicle  Air 
Conditioners,  0MB  Control  Number 
206Q-O247.  EPA  ICR  Number  1617.04, 
expiration  date  May  31,  2002.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  In  1992,  EPA  developed 
regulations  under  section  609  of  the 
Clean  Air  Act  Amendments  of  1990 
(Act)  for  the  recycling  of 
chlorofluorocarbons  in  motor  vehicle  air 
conditioners.  These  regulations  were 
published  in  57  FR  31240,  and  are 
codified  at  40  CFR  part  82,  subpart  B. 

Automotive  technicians  are  required 
to  be  certified  in  the  proper  use  of 
recycling  equipment  for  servicing  motor 
vehicle  air  conditioners.  The  Global 
Programs  Division  (GPD)  requires  that 
certification  programs  send  full  sets  of 
their  training  materials  to  EPA  for 
approval  and  that  technicians  provide  a 
copy  of  their  testing  program. 

The  GPD  requires  independent 
laboratories  to  submit  an  application 
that  proves  their  general  capacity  to 
certify  equipment  to  meet  the  Society  of 
Automotive  Engineers  (SAE)  J  standards 
for  recycled  re&igerant.  An  independent 
laboratory  that  is  interested  in  testing 
recycling  and  recovery  equipment  must 
submit  an  application  to  the  GPD  that 
includes  a  list  of  testing  procedures  and 
equipment  that  will  be  used  in  testing. 

Motor  vehicle  air  conditioner 
servicers  must  submit  to  the 
Administrator  on  a  one-time  basis  a 
certificate  that  provides  the  following 
information:  The  name  of  the  equipment 
owner,  the  address  of  the  service 
establishment  where  the  equipment  will 
be  used,  and  the  make,  model,  year,  and 
serial  number  of  the  equipment. 
Establishments  that  own  recover-only 
equipment  must  maintain  records  of  the 
name  and  address  of  the  facility  that  is 
reclaiming  their  refrigerant. 

Any  person  who  owns  approved 
refrigerant  recovery  or  recycling 
equipment  must  retain  records 
demonstrating  that  all  persons 
authorized  to  operate  the  equipment  are 
currently  certified  technician.  Any 
person  who  sells  or  distributes 
refrigerant  that  is  in  a  container  of  less 
than  20  poimds  must  verify  that  the 
purchaser  is  a  certified  technician, 
unless  the  purchase  of  small  containers 
is  for  resale  only.  In  that  case,  the  seller 
must  obtain  a  written  statement  from 
the  purchaser  that  the  containers  are  for 
resale  only,  and  must  indicate  the 
purchaser's  name  and  business  address. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 


number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  December 
20,  2001;  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  8  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to,  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and,  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information;  search  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

Respondents/Affected  Entities:  New 
and  used  motor  vehicle  dealers,  gasoline 
service  stations,  truck  rental  and  leasing 
without  drivers,  passenger  car  rental, 
top,  body,  upholstery  repair  and  paint 
shops,  general  automotive  repair  shops, 
automotive  repair  shops  not  elsewhere 
classified. 

Estimated  Number  of  Respondents: 
24,012. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
6,882. 

Estimated  Total  Annualized  Non 
Labor  Cost:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1617.04  and 
OMB  Control  No.  2060-0247  in  any 
correspondence. 

Dated:  May  29,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
|FR  Doc.  02-14483  Filed  6-7-02:  8:45  am]  . 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7226-3] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  RCRA 
Expanded  Public  Participation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  RCRA  Expanded  Public 
Participation,  OMB  Control  Number 
2050-0149,  expiration  date:  May  31, 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instnmient. 

DATES:  Comments  must  be  submitted  on 
or  before  July  10,2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1688.04  and  OMB  Control 
No.  2050-0149,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
E-mail  at  auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1688.04.  For  technical  questions 
about  the  ICR  contact  Toshia  King  at 
703-308-7033  in  the  Office  of  Solid 
Waste. 

SUPPLEMENTARY  INFORMATION: 

Title:  RCRA  Expanded  Public 
Participation  (OMB  Control  No.  2050- 
0149;  EPA  ICR  No.  1688.04)  expiring 
May  31 ,  2002.  This  is  a  request  for  % 

extension  of  a  currently  approved 
collection. 

Abstract:  Section  7004(b)  of  RCRA 
gives  EPA  broad  authority  to  provide 
for,  encourage,  and  assist  public 
participation  in  the  development, 
revision,  implementation,  and 
enforcement  of  any  regulation. 


guideline,  information,  or  program 
under  RCRA.  In  addition,  the  statute 
specifies  certain  public  notices  (i.e., 
radio,  newspaper,  and  a  letter  to 
relevant  agencies)  that  EPA  must 
provide  before  issuing  any  RCRA 
permit.  The  statute  also  establishes  a 
process  by  which  the  public  can  dispute 
a  permit  and  request  a  public  hearing  to 
discuss  it.  EPA  carries  out  much  of  its 
RCRA  public  involvement  at  40  CFR 
parts  124  and  270. 

In  1995.  EPA  expanded  the  public 
participation  requirements  under  the 
RCRA  program  by  promulgating  the 
RCRA  Expanded  Public  Participation 
Rule  (60  FR  63417;  December  11,  1995). 
The  rule  responded  to  calls  by  the 
Administration  and  stakeholders  (e.g.. 
States  and  private  citizens)  to  provide 
earlier  and  better  public  participation  in 
EPA's  permitting  programs,  including 
procedures  for  more  timely  information 
sharing.  In  particular,  the  rule  requires 
earlier  public  involvement  in  the 
permitting  process  (e.g.,  pre-application 
meetings),  expanded  public  notice  for 
significant  events  (e.g.,  notices  of 
upcoming  trial  bums),  and  more 
opportunities  for  the  exchange  of 
permitting  information  (e.g., 
information  repository). 

The  required  activities  and 
information  are  needed  to  help  assure 
timely  and  effective  public  participation 
in  the  permitting  process.  The 
requirements  are  intended  to  provide 
equal  access  to  information  to  all 
stakeholders  in  the  permitting  process: 
The  permitting  agency,  the  permit 
applicant,  and  the  community  where  a 
facility  is  located.  Some  facilities  may 
be  required  to  develop  information 
repositories  to  allow  for  expanded 
public  participation  and  access  to 
detailed  facility  information  as  part  of 
the  permitting  process. 

EPA  sought  to  reduce  the  reporting 
frequency  to  the  minimum  that  is 
necessary  to  ensure  compliance  with  the 
rule.  It  would  not  be  possible  to  collect 
this  information  less  frequently  and  still 
assure  that  the  requirements  of  permit 
and  public  involvement  regulations  are 
met  by  owners  or  operators.  The 
reporting  frequency  is  essential  to 
assure  that  any  changes  in  the  trial  burn 
plans  or  in  the  anticipated  permit 
application  contents  are  made  known  to 
H'A  and  to  the  public.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  The  Federal 
Register  dociunent  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 


this  collection  of  information  was 
published  on  January  22,  2002  (67  FR 
2878);  no  comments  were  received. 
Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  91  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agehcy.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Facility  owners  or  operators  applying 
for  an  initial  RCRA  Part  B  permit  or  a 
Part  B  permit  renewal. 

Estimated  Number  of  Respondents: 
33. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
3.005  hours. 

Estimated  Total  Annualized  Capital, 
OB-M  Cost  Burden:  $4. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1688.04  and 
OMB  Control  No.  2050-0149  in  any 
correspondence. 

Dated:  May  29.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-14484  Filed  6-7-02;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7226-5] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Pesticide 
Registration  Application,  Notification 
and  Report  for  Pesticide-Producing 
Establishments 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(1)(D).  this  document  announces 
that  the  Information  Collection  Request 
(ICR)  for  the  Application  for 
Registration  of  Pesticide-Producing 
Establishments,  and  the  Pesticides 
Report  for  Pesticide-Producing 
Establishments  described  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  and 
it  includes  the  forms.  Also  included  is 
the  Notification  of  Registration  of 
Pesticide-Producing  Establishments, 
which  EPA  uses  to  notify  the  company 
of  their  newly  registered  pesticide- 
producing  establishments,  and  the 
assigimaent  of  their  Establishment 
Number(s). 

DATES:  Comments  must  be  submitted  on 
or  before  July  10,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  Number  0160.07  and  OMB 
Control  Number  2070-0078,  to  the 
following  addresses:  Susan  Auby.  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822T).  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street.  NW.,  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Susan  Auby  at  EPA  by  phone  at 
(202)  566-1672,  by  "email  at 
auby.susan@epa.gov,  or  download  off 
the  Internet  at  http://www.epa.gov/icr 
and  refer  to  EPA  ICR  No.  0160.07. 
SUPPLEMENTARY  INFORMATION: 

Title:  Pesticide  Registration 
Application,  Notification  and  Report  for 
Pesticide- Producing  Establishments; 
(OMB  Control  No.  2070-0078;  EPA  ICR 
No.  0160.07). 

Abstract:  The  U.S.  Environmental 
Protection  Agency  (EPA)  must  collect 
information  on  pesticide-producing 
establishments  in  order  to  rfieet  the 
statutory  requirements  of  Section  7  of 
the  Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA).  FIFRA 
requires  producers  of  pesticide 
products,  active  ingredients,  and 
devices  to  register  their  establishments 
with  EPA  and  to  submit  an  initial 
report,  and  thereafter,  annually  refJort 
on  the  types  and  amounts  of  products 
produced.  The  purpose  of  this  notice  is 
to  request  renewal  of  the  collection 
process  and  reporting  processes  for  the 


39718 


Federal  Register /  Vol.  67.  No.  Ill /Monday,  June  10,  2002/Notices 


Application  for  Registration  of 
Pesticide-Producing  Establishments 
(EPA  Form  3540-8),  the  Notification  of 
Registration  of  Pesticide-Producing 
Establishments  (EPA  Form  3540-8A), 
and  the  Pesticides  Report  for  Pesticide- 
Producing  Establishments  (EPA  Form 
3540-16). 

Application  for  Registration  of 
Pesticide-Producing  Establishments 
information,  collected  on  EPA  Form 
3540-8,  is  a  one-time  requirement  for  all 
pesticide-producing  establishments.  The 
reporting  of  pesticide  production 
information  collected  on  the  Pesticides 
Report  for  Pesticide-Producing 
Establishments,  EPA  Form  3540-16,  is 
required  within  30  days  of  receipt  of  the 
Notification  of  Registration  of  Pesticide- 
Producing  Establishments  (EPA  Form 
3540-8A);  and  then  annually  thereafter, 
on  or  before  March  1.  The  iniformation 
is  entered  and  stored  in  EPA's  Office  of 
Enforcement  and  Compliance  Assurance 
{OECA)/Office  of  Compliance  (OC) 
Section  Seven  Tracking  System  (SSTS), 
a  computerized  data  processing  and 
record-keeping  system. 

The  Office  of  Compliance/OECA 
collects  the  establishment  and  pesticide 
production  information  for  compliance 
oversight  and  risk  assessment.  The 
information  is  used  by  EPA  Regional 
pesticide  enforcement  and  compliance 
staffs,  OECA,  and  the  Office  of  Pesticide 
Programs  (OPP)  within  the  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS),  as  well  as  the  U.S. 
Department  of  Agriculture  (USD A),  the 
Food  and  Drug  Administration  (FDA), 
other  Federal  agencies.  States  under 
Cooperative  Enforcement  Agreements, 
and  the  public. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  Notice  required 
imder  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  11/26/ 
2001  (66  FR  59017),  and  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  biuden  for 
this  collection  of  information  is 
estimated  to  be  an  average  of  18  minutes 
for  a  one  time  response  for  the 
Application  for  Registration  of 
Pesticide-Producing  Establishments 
(EPA  Form  3540-8),  and  1  hour  and  26 
minutes  for  the  annual  yearly  response 
for  the  Pesticides  Report  for  Pesticide- 
Producing  Establishments  (EPA  Form 
3540-16).  There  is  no  public  burden 
associated  with  the  Notification  of 


Registration  of  Pesticide-Producing 
Establishments  (EPA  Form  3540-8A) 
because  EPA  completes  this  form. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  burden 
associated  with  this  ICR  is  described 
below: 

Respondents/Affected  Entities: 
Pesticide  producing  establishments. 

Estimated  Number  of  Respondents: 
12,412. 

Frequency  of  Response:  One  time  and 
yearly. 

Estimated  Total  Annual  Hour  Burden: 
17,959  hours. 

Estimated  Total  Annualized  Cost 
Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0160.07  and 
OMB  Control  No.  2070-0078  in  any 
correspondence. 

Dated:  May  29.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  02-14486  Filed  6-7-02;  8:45  am] 

BIUJNQ  COOE  6S6fr-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-01 1 4;  FRL-71 83-4] 

Exposure  Modeling  Work  Group; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Exposure  Modeling  Work 
Group  (EMWG)  will  hold  a  1-day 
meeting  on  June  18,  2002.  This  notice 
announces  the  location  and  time  for  the 
meeting  and  sets  forth  the  tentative 
agenda  topics. 


DATE:  The  meeting  will  be  held  on  June 
18,  2002,  from  9  a.m.  to  3  p.m. 
ADDRESSES:  This  meeting  will  be  hold  at 
the  George  Washington  Carver  Center, 
Room  4223,  5601  Sunnyside  Ave., 
Beltsville,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  N.  Carleton,  Environmental  Fate 
and  Effects  Division  (7507C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5736;  fax 
number:  (703)  308-«309;  e-mail  address: 
carleton.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  Tribes  with  pesticide 
programs  or  pesticide  interests.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-01 14.  The  official  record  consists 
of  the  docimients  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
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includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwry., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is (703)  305-5805. 

n.  Tentative  Agenda: 

I  This  unit  provides  tentative  agenda 
topics  for  the  1-day  meeting. 

1.  Welcome  and  introductions. 

2.  Old  action  items. 

3.  Discussion  of  piupose  of  EMWG. 

4.  Update  on  screening  concentration 
|i  ground  water  (SCI-GROW). 

5.  Update  on  basin-scale  modeling. 

6.  Fate  database  structure. 

7.  Rice  modeling  and  new 
Environmental  Fate  Effects  Division 
Model. 

8.  Update  on  Watershed  Regression 
for  Pesticides  (WARP). 

9.  Overview  of  EFED's  procedure  for 
developing  new  scenarios. 

List  of  Sub)ects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  June  5,  2002. 
Elizal>eth  Leovey, 

Acting  Director,  Environmental  Fate  and 
Effects  Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-14618  Filed  6-6-^2;  1:50  pm] 

BILUNQ  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-01 09;  FRL-71 8»-3] 

Technical  Briefing  on  the  Draft  Revised 
Organophosphate  Pesticide 
Cumulative  Risit  Assessment;  Notice 
of  Public  Meeting;  Changes  and 
Additions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  previously  announced  in 
the  Federal  Register  of  May  15,  2002  (67 
FR  34707)  {FRL-6836-3),  a  public 
technical  briefing  on  the  revisions  to  the 
preliminary  organophosphate  pesticide 
cumulative  risk  assessment,  followed 
the  next  day  by  a  public  meeting  oi  the 
CARAT  Workgroup  on  Cumulative  Risk 
Assessment/Public  Participation 
Process.  The  location  of  the  CARAT 
Cimiulative  Risk  Assessment/Public 
Participation  Process  Workgroup 
meeting  on  June  19,  2002,  has  been 
changed  to  be  the  same  as  that  of  the 


technical  briefing.  In  addition,  a 
meeting  of  the  CARAT  Workgroup  on 
Transition  has  been  added  on  June  20, 
2002.  All  three  meetings  will  be  held  in 
the  same  location. 

DATES:  The  technical  briefing  will  be 
held  on  Tuesday,  Jime  18,  2002,  fit>m  9 
a.m.  to  5  p.m.  In  addition,  EPA  and  the 
U.S.  Department  of  Agriculture  will 
hold  public  meetings  of  two  CARAT 
Workgroups:  Cumulative  Risk 
Assessment/Public  Participation  Process 
Workgroup  on  Wednesday,  June  19, 
2002,  from  9  a.m.  to  4  p.m.,  and  the 
Workgroup  on  Transition  on  Thursday, 
June  20,  2002,  from  1  p.m.  to  5  p.m. 
ADDRESSES:  The  technical  briefing  and 
both  CARAT  Workgroup  meetings  will 
be  held  at  the  Holiday  Irm  Select,  480 
King  St.,  Old  Town  Alexandria,  VA.  The 
telephone  number  for  the  hotel  is  (703) 
549-6080.  The  hotel  is  located  about  10 
blocks  fi-om  the  King  Street  Metro 
Station. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Karen  Angulo.  Special  Review  and 
Registration  Division  (7508C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  703-308-8004;  e- 
mail  address:  angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
action.  "The  Agency  believes  that  a  wide 
range  of  stakeholders  will  be  interested 
in  technical  briefings  on 
organophosphate  pesticides,  including 
environmental,  human  health,  and 
agricultural  advocates,  the  chemical 
industry,  pesticide  users,  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically.  fit)m 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules."  and  then  look  up  the 


entry  for  this  docimaent  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr. 

To  access  information  about 
organophosphate  pesticides,  you  can 
also  go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op:  In 
addition,  information  about  the 
cumulative  process  and  the  preliminary 
organophosphate  cumulative  risk 
assessment  documents  are  found  at 
http://www.epa.gov/pesticides/ 
cumulative. 

2.  In  person.  The  Agency  has 
established  an  official  record  under 
docket  ID  number  OPP-2002-0109.  The 
official  record  consists  of  the  documents 
specifically  referenced  in  this  action, 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  bom  8:30  a.m.  to  4  p.m., 
Mondaj^through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

This  meeting  is  open  to  the  public. 
Outside  statements  by  observers  are 
welcome.  Verbal  stateinents  will  be 
limited  to  3  to  5  minutes,  and  it  is 
preferred  that  only  one  person  per 
organization  present  the  statement.  Any 
person  who  wishes  to  file  a  written 
statement  may  do  so  immediately  before 
or  after  the  meeting.  These  statements 
will  become  part  of  the  public  version 
of  the  official  record  and  will  be 
available  for  public  inspection  at  the 
address  listed  in  Unit  I. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 
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Dated:  June  4,  2002. 
Lois  A.  Rowi, 

Director,  Special  Review  and  Reregistmtion 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-14617  Filed  6-^-02;  1:51  pm) 
■LLMQ  COOK  6aao-so-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7228-2] 

New  York  State  Prohibttlon  on  Marine 
Diachargea  of  Veaael  Sewage;  Receipt 
of  Petition  and  nnai  Detenminatlon 

Notice  is  hereby  given  that  a  petition 
was  received  from  the  State  of  New 
York  on  July  5,  2001  requesting  a 
determination  by  the  Regional 
.Administrator,  Environmental 
Protection  Agency  (EPA),  pursuant  to 
section  312(f)  of  Public  Law  92-500,  as 
amended  by  Public  Law  95-217  and 
Public  Law  JOO-4  (the  Clean  Water  Act), 
that  adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  waters  of  the  Peconic 
Estuary,  Coimty  of  Suffolk,  State  of  New 
York.  The  Towns  of  East  Hampton, 
Riverhead,  Shelter  Island,  Southampton, 
and  Southold,  and  the  Villages  of  Dering 
Harbor,  Greenport,  North  Haven,  and 
Sag  Harbor  are  seeking  to  establish  a 
New  York  State  Designated  No- 
Discharge  Zone  (NDZ)  for  the  open 
waters,  harbors  and  creeks  on  the 
Peconic  Estuary,  Suffolk  County.  New 
York  west  of  a  line  from  Orient  Point 
(41.16133,  -72.23065)  to  Montauk  Point 
(41.07312,-71.8570). 

Chi  March  6,  2002,  EPA  published  a 
Receipt  of  Petition  and  Tentativf 
Determination  and  accepted  comments 
from  the  public  for  a  thirty  (30)  day 
period.  EPA  received  letters  from  the 
following  individuals  or  communities: 
Honorable  David  E.  Kapell,  Mayor, 

Village  of  Greenport,  236  Third  Street, 

Greenport,  New  York  11944. 
Paul  W.  Esterle,  2971  Broad  Street, 

#155,  Bristol,  Tennessee  37620-3461. 
Rameshwar  Das,  61  Shoridge,  East 

Hampton,  New  York  11937. 

Two  of  the  comment  letters  expressed 
support  for  the  establishment  of  the 
NDZ.  stating  that  the  NDZ  was 
important  to  protect  fishing  and  water 
recreational  resources.  One  letter  stated 
that  the  existing  NDZ  in  East  Hampton 
is  a  valuable  component  of  public 
awareness  for  ensuring  the  health  of  the 
estuary  and  that  it  served  to  bring  the 
stakeholders  in  the  estuary  into  the 
process. 

One  comment  letter  objected  to 
establishing  a  NDZ  and  raised  two 


general  concerns.  In  explaining  the  first 
concern,  the  commentor  pointed  out 
that  the  existing  national  standards 
already  prohibit  the  discharge  of 
untreated  sewage  from  vessels  and 
argued  that  the  quality  of  treated  wastes 
discharged  from  marine  sanitation 
devices  (MSDs)  was  better  than  wastes 
discharged  itom  on-shore  sewage 
treatment  systems. 

In  response,  EPA  acknowledges  the 
accuracy  of  the  first  point  regarding  the 
existing  national  prohibition  against 
untreated  discharges  from  MSE>s  in 
coastal  waters  such-  as  the  Peconic 
Estuary.  However,  EPA  questions  the 
claim  that  MSDs  produce  wastewater 
that  is  cleaner  than  the  wastes 
discharged  &t>m  on-shore  sewage 
treatment  plants,  and  EPA  notes  that  the 
justification  provided  in  the  letter  to 
support  the  claim  is  anecdotal.  Further, 
EPA  is  not  aware  of  any  studies 
conducted  on  the  discharges  from 
existing  MSDs  that  evaluate  the  efficacy 
of  the  units  after  years  of  operation. 
Sewage  treatment  plants,  on  the  other 
hand,  are  typically  required  to  reduce 
biochemical  oxygen  demand  and  total 
suspended  solids  by  85%,  and  are 
generally  subject  to  routine  monitoring 
and  reporting  requirements.  In  addition, 
many  sewage  treatment  plants  are 
required  to  provide  disinfection,  which 
commonly  results  in  effluent  quality 
less  than  100  colonies  per  100  milliliter 
for  fecal  coliform,  which  is  better  than 
the  standards  that  MSDs  are  required  to 
meet. 

The  second  concern  raised  in  the 
letter  challenged  the  conclusion  in  the 
tentative  determination  that  sufficient 
pumpout  facilities  were  available  for 
boaters.  The  commentor  cites  an  article 
that  was  published  in  Cruising  World 
regarding  the  Rhode  Island  coastal 
waters  NDZ.  The  article  recoimts  a 
boater's  three  day  attempt,  in  Rhode 
Island,  to  locate  a  functioning  pumpout 
facility.  The  article  alleges  that  many  of 
the  piunpouts  in  the  waters  of  Rhode 
Island  are  in  disrepair  or  not  accessible. 
Based  on  thefr  independent  surveys,  the 
State  of  Rhode  Island  and  Save  the  Bay 
disagree  with  the  conclusion  of  the 
Cruising  World  article. 

EPA  does  not  see  the  relevance  of  the 
article  on  the  Rhode  Island  NDZ  to  the 
number  of  pumpouts  and  vessel 
populations  in  the  Peconic  Estuary. 
Based  upon  the  information  provided  in 
the  application,  there  are  more  than 
adequate  pumpout  facilities  available  to 
the  boaters.  While  neither  agreeing  or 
disagreeing  with  the  article  conclusion, 
EPA  does  recognize  that  proper 
operation  and  maintenance  of  the 
pumpout  facilities  are  essential  to  the 
successful  implementation  of  the  NDZ. 


In  further  response  to  the  comment 
letter,  the  Clean  Water  Act  (Sec. 
314(f)(3))  authorizes  a  State  to 
completely  prohibit  the  discharge  from 
all  vessels  of  any  sewage,  whether 
treated  or  not,  by  making  a  written 
application  to  EPA.  Upon  receipt  of  an 
application,  EPA  must  determine 
whether  adequate  facilities  for  the  safe 
and  sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available.  The  State  of  New  York  has 
applied  to  EPA  in  accordance  with  the 
Clean  Water  Act  and  EPA  has 
determined  that  such  facilities  are 
reasonably  available.  The  criteria  for 
approval  of  the  NDZ  application  is  the 
adequacy  and  availability  of  the 
pumpouts  for  the  number  and  size  of 
vessels  operating  in  the  Peconic  Estuary. 
This  criteria  has  been  satisfied. 

This  determination  is  based  on  the 
following  information  which  was 
included  in  the  application  submitted  to 
EPA  by  the  State  of  New  York  and  the 
Towns  of  East  Hampton,  Riverhead, 
Shelter  Island,  Southampton,  and 
Southold,  and  the  Villages  of  Dering 
Harbor,  Greenport,  North  Haven,  and 
Sag  Harbor.  The  open  waters,  harbors 
and  creeks  of  the  Peconic  Estuary 
support  significant  shellfisheries,  fish 
spawning,  nursery  and  feeding  areas, 
primary  contact  recreation  such  as 
swimming,  and  are  or  have  within  them 
State  designated  Significant  Coastal  Fish 
and  Wildlife  Habitats.  Vessel  counts 
indicate  that  there  are  approximately 
7,000  to  11,300  boats  in  the  area  on  an 
average  summer  weekend. 

These  areas  provide  important  natural 
and  recreational  resources  that 
contribute  significantly  to  the  local, 
regional  and  state  economy  and  the 
protection  and  enhancement  of  these 
waters  is  crucial  to  maintaining  the 
natural  resource  values  and  economic 
viability  of  traditional  maritime 
commercial  and  recreational  activities. 

A  New  York  State  Designated  No- 
Discharge  Zone  has  already  been 
established  in  the  Town  of  East 
Hampton  (1998)  for  the  enclosed 
harbors  and  creeks  on  the  Peconic 
Estuary  from  the  Sag  Harbor  Village  line 
to  Montauk  Point,  Town  of  East 
Hampton,  Suffolk  County,  New  York. 
The  existing  NDZ  includes  Northwest 
Creek,  Accabonac  Harbor,  Three  Mile 
Harbor,  Napeague  Harbor,  Hog  Creek 
and  Lake  Montauk. 

For  many  years,  most  of  the  Peconic 
Estuary  was  open  for  shellfishing. 
However,  beghining  in  the  mid-1980's, 
the  creeks  and  embayments  experienced 
partial  seasonal  closures  due  to  coliform 
bacteria  levels.  At  present,  the  major 
creeks  and  embayments  experience 
closure  on  a  year  roimd  or  a  seasonal 
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)asis  due  to  high  levels  of  coliform 
bacteria  in  the  water.  Although  vessel 
waste  may  be  a  relatively  small 
contributor  to  marine  pollution  in 
general  in  the  Peconic  Estuary, 
pollution  from  boats  has  been  identified 
in  the  New  York  State  Priority 
Waterbodies  List  as  one  of  several  key 
pollution  sources  that  has  led  to 
shellfish  being  classified  as  an  impaired 
use  in  water  quality  classifications 
within  the  Peconic  Estuary. 

According  to  the  State's  petition,  the 
maximum  daily  vessel  population  for 
the  waters  of  the  Peconic  Estuary  is 
11,247  vessels  which  are  docked  or 
moored.  An  inventory  was  developed 
including  the  number  of  recreational, 
commercial  and  estimated  transient 
vessels  that  occupy  the  estuary.  The 
following  table  summarizes  the  location 
of  pumpout  facilities  and  vessel 
populations: 


WatertKKly 


Orient  Hartx>r  .... 

Greenport  Har- 
bor   

Southold  Bay  .... 

Hog  Neck  Bay  .. 

Cutchogue  Har- 
bor Comptex  .. 

Souttiold 

Flanders  Bay 
Complex  

Red  Creek  Pond 

Cold  Springs 
Pond 

Bullhead  Bay/ 
Sebonac 
Complex  

North  Sea  Har- 
bor   

Noyack  Sea 
Harbor  

Sag  Hart>or 
Complex 

Three  Mile  Har- 
bor   

Accabonac  Har- 
bor   

Napeague  Hew- 
bor 

Lake  Montauk  ... 

Dering  Harbor  ... 

Coecles  Hartxjr 

West  Neck  Har- 
bor   


Vessels 


281 

1026 

1319 

251 


449 

572 
187 

341 


76 

253 

300 

1867 

1262 

56 

20 

1274 

381 

287 

346 


Pumpouts 


Total 


11247 


36 


The  ratio  of  boats  to  pumpout 
acilities  has  been  based  on  the  total 
number  of  vessels  which  could  be 
expected.  With  thirty  shore-side 
pumpout  facilities  and  six  pumpout 
vessel  available  to  boaters,  the  ratio  of 
docked  or  moored  boats  (including 
transients)  is  approximately  311  vessels 
per  pumpout.  Standard  guidelines  refer 


to  acceptable  ratios  failing  in  the  range 
of  300  to  600  vessels  per  pumpout. 

There  are  commercial  vessel  operators 
active  in  and  around  the  Peconic 
Estuary.  These  include  the  Cross  Sound 
Ferry,  the  Plum  Island  Ferry,  the  Shelter 
Island  Ferry  and  the  commercial  fishing 
fleets  which  operate  out  of  Greenport 
and  East  Hampton.  Cross  Sound  Ferry 
has  a  fleet  of  seven  vessels.  Six  of  these 
accommodate  autos,  trucks,  buses  and 
passengers.  Cross  Sound  Ferry  also 
offers  high  speed  ferry  service  on  its 
passenger  only  vessel.  Sea  Jet  I.  The 
ferries  run  hourly  from  each  location, 
generally  between  7  a.m.  and  9  p.m., 
although  the  schedule  varies  with  the 
season  and  at  holidays.  All  of  the  Cross 
Sound  Ferry  fleet  have  holding  tanks. 
These  are  pumped  out  at  its  facility  in 
New  London.  Waste  is  emptied  into  the 
sewer  system  for  treatment  at  the  New 
London  Sewage  Treatment  Plant.  The 
Plum  Island  Ferry  operates  three  vessels 
between  Orient  Point  and  the  USDA 
facility  on  Plum  Island.  Vessel  waste 
from  the  ferries  is  pumped  out  and 
treated  at  the  sewage  treatment  facility 
at  Plum  Island. 

Two  vehicle  ferries  run  between 
Shelter  Island  and  the  mainland.  The 
North  Ferry  Co.,  Inc.  provides  ferry 
service  between  the  Village  of  Greenport 
and  the  Town  of  Shelter  Island.  The 
North  Ferry  operates  four  100-ton,  90- 
foot-long  ferries,  each  capable  of 
carrying  cars,  trucks,  bicycles,  and 
passengers.  The  ferry  operates  between 
5:40  a.m.  and  11:45  p.m.,  running  every 
15  minutes  between  7:15  a.m.  and  10:15 
p.m.,  with  additional  trips  on  holiday 
weekends.  No  restroom  facilities  are  on 
board. 

South  Ferry  Inc.  of  Shelter  Island 
provides  ferry  service  between  the 
Town  of  Shelter  Island  and  the  Village 
of  North  Haven.  The  South  Ferry 
operates  3  ferries,  each  capable  of 
carrying  cars,  trucks,  bicycles,  and 
passengers.  The  ferry  operates  between 
6  a.m.  and  11:45  p.m.,  running  every 
10-12  minutes,  with  additional  trips  on 
holiday  weekends.  No  restroom 
facilities  are  on  board. 

Greenport  is  home  to  a  commercial 
fishing  fleet.  Although  subject  to 
turnover  and  change,  the  fleet  has  an 
estimated  16  vessels.  The  Village  of 
Greenport  Harbor  Management  Plan 
(December  1998)  identified  3  bay 
draggers  operating  out  of  Stirling  Basin 
and  11  trawlers  and  2  scallopers 
operating  from  facilities  in  Greenport 
Harbor,  including  Coopers,  Greenport 
Yacht  and  Shipbuilding  and  the  Village 
of  Greenport's  commercial  fishing  dock. 
The  Greenport  Seafood  Dock  and 
Market  and  the  Greenport  Fish  factory 
provide  facilities  for  the  imloading  and 


distribution  offish  and  are  used  by  both 
local  and  offshore  fleets.  The  Village's 
commercial  fishing  dock,  known  as  the 
railroad  dock,  is  a  layover  facility  for 
commercial  craft  and  is  not  a  full 
service  facility.  Discussions  with  the 
commercial  fishing  fleet  indicate  that 
they  discharge  holding  tanks  outside  the 
three  mile  limit. 

Commercial  fishing  facilities  in  East 
Hampton  are  concentrated  in  Three 
Mile  Harbor  and  Lake  Montauk.  Data 
from  the  Town  of  East  Hampton  Draft 
LWRP  (Feb.  1999)  indicate  that  the 
Town's  Commercial  Dock  at  the  end  of 
Gann  Road  on  Three  Mile  Harbor  serves 
5-6  bay  trawlers,  3-5  lobster  boats  and 
three  or  more  trap  fishermen.  Lake 
Montauk  is  an  important  commercial 
fishing  center  and  has  an  extensive  and 
varied  fleet.  Although  subject  to 
turnover  and  change,  the  fleet  has  at 
times  comprised  as  many  as  44  ground 
fish  trawlers,  12  inshore  and  7  offshore 
lobster  boats,  and  53  long-liners, 
including  as  many  as  30  transient  boats 
from  other  areas  of  the  East  Coast  (A.  T. 
Kearney,  Development  of  a  Commercial 
Fisheries  Industry  Strategy  for  the  State 
of  New  York,  1989).  Commercial  dock 
space  is  available  at  two  municipal  and 
four  private  docks  on  Star  Island  and  on 
West  Lake  Drive,  two  facilities  on  East 
Lake  Drive  and  two  facilities  on  the 
west  side  of  the  Inlet.  Discussions  with 
the  commercial  fishing  fleet  indicate 
that  they  discharge  holding  tanks 
outside  the  three  mile  limit. 

There  is  one  recreational  party  fishing 
boat  that  operates  out  of  Greenport,  the 
Peconic  Star  II.  It  docks  at  the  Mitchell 
site  and  has  a  capacity  for  up  to  150 
persons.  This  vessel  has  two  60  gallon 
holding  tanks  and  these  are  pumped  out 
by  a  septic  truck.  The  Peconic  Queen 
operates  out  of  the  Peconic  River  in 
Riverhead  and  tours  the  estuary.  This 
vessel  has  a  holding  tank  and  pumps 
out  at  the  Town  of  Riverhead  pumpout 
in  downtown  Riverhead.  Montauk  is 
also  home  to  charter  boats  for  offshore 
sport  fishing  and  the  Viking  passenger 
ferry  fleet.  Interviews  indicate  that  these 
vessels  discharge  holding  tanks  outside 
the  three  mile  limit. 

The  EPA  hereby  makes  a  final 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
the  Peconic  Estuarj'  in  the  County  of 
Suffolk,  New  York.  This  final 
determination  on  this  matter  follows  a 
30-day  period  for  public  comment  and 
results  in  a  New  York  State  prohibition 
of  any  sewage  discharges  from  vessels  in 
the  Peconic  Estuary. 

Based  on  this  EPA  determination,  the 
Peconic  Estuary  automatically  becomes 
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a  State  designated  No-Discharge  Zone, 
pursuant  to  Section  33.e.l.  of  the  New 
York  State  Navigation  Law.  Within  the 
No-Discharge  Zone,  discharges  from 
marine  toilets  are  prohibited  under 
Section  33.e.2  of  the  State  Navigation 
Law,  and  marine  sanitation  devices  on 
board  vessels  operated  in  a  No- 
Discharge  Zone  must  be  secured  to 
prevent  discharges.  This  statute  may  be 
enforced  by  any  police  officer  or  peace 
officer  acting  pursuant  to  their  special 
duties. 

Dated:  May  21.  2002. 
lane  M.  Kenny, 

Regional  Administrator.  Region  II. 

(FR  Doc.  02-14495  Filed  6-7-02;  8:45  am] 

aaiJNG  C006  8S60-ao-p 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7225-2] 

Public  Water  System  Supervision 
Program  Revisions  for  Iowa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  tentative  approval  and 

solicitation  of  requests  for  a  public 

hearing. 

SUMMARY:  Notice  is  hereby  given  that 
Iowa  is  revising  its  approved  Public 
Water  System  Supervision  Program.  The 
EPA  has  determined  that  these  revisions 
are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore,  the  EPA  intends  to  approve 
these  program  revisions.  All  interested 
parties  may  request  a  public  hearing  on 
the  approval. 

DATES:  A  request  for  a  public  hearing 
must  be  submitted  in  writing  by  July  10, 
2002,  to  the  Regional  Administrator  at 
the  EPA  Region  7  address. 
ADDRESSES:  Copies  of  documents  related 
to  this  determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  3  p.m.,  Monday  through  Friday,  at 
the  following  locations:  EPA  Region  7, 
901  N.  5th  Street,  Kansas  City.  Kansas, 
66101,  and  Iowa  Department  of  Natural 
Resources,  Water  Supply  Section,  401 
SW  7th  Street,  Suite  "M".  Des  Moines. 
Iowa.  50309. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Calow.  913-551-7798. 
SUPPLEMENTARY  INFORMATION:  lowa  has 
adopted  (1)  the  Consumer  Confidence 
Report  regulations  that  require 
commimity  water  systems  to  prepare 
and  provide  to  their  customers  annual 
consimier  confidence  reports  on  the 
quality  of  the  water  delivered  by  the 
systems  {63  FR  44511-44536,  August 


19. 1998);  (2)  a  revised  definition  of 
"public  water  systems"  (63  FR  23361- 
23368,  April  28, 1998);  (3)  the 
Analytical  Methods  for  Chemical  and 
Microbiological  Contaminants  and 
Revisions  to  Laboratory  Certification 
Requirements  (64  FR  67449-67467. 
December  1, 1998);  (4)  an  Interim 
Enhanced  Surface  Water  Treatment  Rule 
to  improve  control  of  microbial 
pathogens  in  drinking  water,  including 
the  protozoan.  Cryptosporidium  (63  FR 
69477-69521,  December  16, 1998);  and 
(5)  a  Stage  1  Disinfection/  Disinfection 
By-Products  Rule,  setting  requirements 
to  limit  the  formation  of  chemical 
disinfectant  by-products  in  drinking 
water  (63  FR  69389-69476,  December 
16,  1998). 

Any  request  for  a  public  hearing  must 
include  the  following  information:  (1) 
The  name,  address,  and  telephone 
number  of  the  individual,  organization, 
or  other  entity  requesting  a  hearing;  (2) 
a  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  of  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  by  July  10,  2002,  a 
public  hearing  will  be  held.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  will 
become  final  and  effective  on  July  10, 
2002. 

Authority:  40  CFR  142.12. 
Dated:  May  28,  2002. 
William  Rice. 

Acting  Administrator,  Region  7. 

[FR  Doc.  02-14210  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2555] 

Petition  for  Reconsideration  of  Action 
in  Rulemaldng  Proceeding 

)une  4,  2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 


document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street.  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  Qualex  International  (202) 
863-2893.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  ^er  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  FM  Table  of 
Allotments,  Order  to  Show  Cause  (MM 
Docket  No.  89-120);  Amendment  FM 
Table  of  Allotments.  Order  to  Show 
Cause  (MM  Docket  No.  91-352); 
Amendment  of  FM  Table  of  Allotments 
(MM  Docket  No.  90-195);  Amendment 
of  the  FM  Table  of  Allotments  (MM 
Docket  No.  92-214). 

Number  of  Petitions  Filed:  1. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-14461  Filed  6-7-02;  8:45  am] 

BIUJNG  CODE  6712-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act;  Meeting  Notice 

PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Thursday.  Jime  13.  2002.  meeting  open 
to  the  public. 

This  meeting  has  been  cancelled. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission . 

[FR  Doc.  02-14676  Filed  6-6-02;  2:44  pmj 

BILUNG  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  02-08] 

Odyssey  Stevedoring  of  Puerto  Rico, 
inc.  V.  Puerto  Rico  Port  Authority; 
.  Notice  of  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  has 
been  filed  with  the  Federal  Maritime 
Commission  ("Commission")  by 
Odyssey  Stevedoring  of  Puerto  Rico, 
Inc.  ("Complainant")  against  the  Puerto 
Rico  Port  Authority  ("PRPA"). 

Complainant  contends  that  PRPA 
engaged  in  a  number  of  activities  in 
connection  with  negotiating  and 
entering  into  maritime  terminal  leases 
and  agreements,  including  preferential 
use,  berthing  and  warehousing 
agreements,  which  violated  sections 
10(d)(1),  10(d)(2).  and  10(d)(4)  of  the 
Shipping  Act  of  1984  and  injured  the 
Complainant. 


Federal  Register /  Vol.  67,  No.  Ill /Monday,  June  10,  2002 /Notices 


39723 


Complainant  asks  that  PRPA  be 
compelled  to  answer  its  charges  and 
that  the  Commission  order  PRPA  to: 
Cease  and  desist  fi^m  these  violations; 
re-apportion  certain  terminal  facilities 
located  at  the  Port  of  San  Juan  between 
the  remaining  stevedoring  and  marine 
terminal  companies,  including 
Complainant;  and  take  such  further  and 
other  actions  as  to  afford  preferential 
usage,  including  berthing,  warehousing 
and  open  spaces,  as  the  Commission 
establishes  as  necessary  to  restore 
competition  in  regard  to  stevedoring 
and  breakbulk  services  in  the  Port  of 
San  Juan.  The  Complainant  also 
requests  the  Commission  to  award  it 
damages  in  an  amount  reflecting 
Complainant's  lost  business  and  profits; 
the  amounts  which  Complainant  has 
paid  pursuant  to  PRPA's  tariff  which 
exceed  the  amounts  Complainant  would 
pave  paid  pursuant  to  certain  PRPA 
preferential  use  and  exclusive  use 
agreements,  and  such  other  further  relief 
as  the  Commission  determines  just  and 
proper  in  the  circumstances. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
pmitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  June  3,  2003,  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  October  1,  2003. 

Bryant  L.  VanBrakie, 

Secretary. 

[FR  Doc.  02-14411  Filed  6-7-02:  8:45  ami 

BILUNG  CODE  673(H)1-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 


§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  25, 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 

aty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  John  W.  Sutherland,  Jr.,  Andover. 
Kansas;  to  acquire  voting  shares  of 
Ottawa  Bancshares,  Inc.,  Salina.  Kansas, 
and  thereby  indirectly  acquire  voting 
shares  of  First  Bank  Kansas,  Salina. 
Kansas;  First  Kansas  Bank.  Hoisington. 
Kansas;  Kansas  State  Bank,  Ottawa. 
Kansas  and  The  Lyon  Coimty  State 
Bank.  Emporia,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  4,  2002. 

Roliert  deV.  Frierson, 

Deputy  Secretary  of  the  Board: 

[FR  Doc.  02-14396  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications; 
Cancellation  of  Standard  Forms 

AGENCY:  Office  of  Management  Services. 
GSA. 

action:  Notice. 

SUMMARY:  The  General  Services 
Administration  (GSA).  Office  of 
Govenmientwide  Policy  canceled  the 
following  forms: 

SF  1109.  U.S.  Government  Bill  of 
Lading — Continuation  Sheet  (both 
constructions) 

SF  1200.  Government  Bill  of  Lading 
Correction  Notice 

The  Federal  Management  Regulation  (41 
CFR)  102-118  prescribing  these  forms 
was  revkTitten  to  delete  their  use. 

DATES:  Effective  June  10.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Allison,  General  Services 
Administration.  (202)  219-1729. 


Dated:  June  4,  2002. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 
Management  Officer.  General  Sen-ices 
Administration. 

[FR  Doc.  02-14509  Filed  6-07-02;  8:45  am) 

BILUNG  CODE  6820-BR-M 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Management  Services; 
Transfer  of  Responsibility  and 
Revision  of  an  Optional  Form  by  the 
U.S.  Office  of  Personnel  Management 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

summary:  The  U.S.  Office  of  Personnel 
Management  has  transferred  the 
ownership  of  the  following  Optional 
Form:  OF  55,  U.S.  Government 
Identification. 

The  General  Services  Administration 
is  responsible  for  government-wide 
regulations  on  security  and  building 
access;  therefore,  this  form  should  be 
issued  by  them. 

Also,  the  "If  found  •  *   *•  address 
was  updated  on  the  reverse  of  the  form. 

This  form  is  now  authorized  for  local 
reproduction.  Agencies  may  request  a 
camera  copy  to  use  for  printing  from: 
Forms  Management,  (202)  501-0581.  e- 
mail:  barbm.  wiUiams@gsa.gov  or  the 
Internet:  http://w3.gsa.g0v/web/c/ 
newform  .nsf/MainMen  u  TOpenForm . 
DATES:  Effective  June  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

Dated:  May  27,  2002. 
Barbara  M.  Williams. 
Deputy  Standard  and  Optional  Forms 
Management  Officer.  General  Services 
Administration. 

[FR  Doc.  02-14508  Filed  6-7-02:  8:45  am] 
BHJJNO  CODC  6S20-BR-M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0252] 

Submission  for  0MB  Review  and 
Public  Comments;  Comment  Entitled 
Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  request  for  an 

extension  to  an  existing  0MB  clearance 

(3090-0252). 
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SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  AcTof  1995  (44 
U.S.C.  Chapter  35).  the  General  Services 
Administration,  Office  of  Acquisition 
Policy  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  the  Preparation,  Submission, 
and  Negotiation  of  Subcontracting 
Plans.  A  request  for  public  comments 
was  published  at  67  FR  11701,  March 
15,  2002.  No  comments  were  received. 
This  information.collection  will  ensiue 
that  small  and  small  disadvantaged 
business  concerns  are  afforded  the 
maximum  practicable  opportimity  to 
participate  as  subcontractors  in 
construction,  repair,  and  alteration  or 
lease  contracts.  Preparation, 
Submission,  and  Negotiation  of 
Subcontracting  Plans  requires  all 
negotiated  solicitations  having  an 
anticipated  award  value  over  $500,000 
($1,000,000  for  construction), 
submission  of  a  subcontracting  plan 
with  other  than  small  business  concerns 
when  a  negotiated  acquisition  meets  all 
four  of  the  following  conditions: 

When  the  contracting  officer 
anticipates  receiving  individual 
subcontracting  plans  (not  commercial 
plans); 

When  the  award  is  based  on  trade-offs 
among  cost  or  price  and  technical  and/ 
or  management  factors  under  FAR 
15.101-1; 

The  acquisition  is  not  a  commercial 
item  acquisition,  and 

The  acquisition  offers  more  than 
minimal  subcontracting  opportimities. 

Public  comments  are  particularly 
invited  on:  Whether  the  information 
collection  generated  by  the  GSAR 
Clause,  Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans  is 
necessary  for  small  business/ 
subcontracting  plans;  whether  it  will 
have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Comment  Due  Date:  July  10, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Cundiff,  Office  of  Acquisition 
Policy  (202)  501-0044. 


ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Ms.  Jeanette  Thornton,  GSA 
Desk  Officer,  OMB,  Room  10236,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
Ms.  Stephanie  Morris,  General  Services 
Administration  (MVP).  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  renew 
information  collection,  3090-0252, 
concerning  the  Preparation,  Submission, 
and  Negotiation  of  Subcontracting 
Plans.  This  provision  requires  a 
contractor  (except  other  than  small 
business  concerns]  to  submit  a 
subcontracting  plan  when  a  negotiated 
acquisition  including  construction, 
repair,  and  alternations  and  lease 
contracts  (except  those  solicitations 
using  simplified  procedures)  meets  all 
foiu-  of  the  following  conditions: 

When  the  contracting  officer 
anticipates  receiving  individual 
subcontracting  plans  (not  commercial 
plans),  when  award  is  based  on  trade- 
offs among  cost  or  price  and  technical 
and/or  management  factors  imder  FAR 
15.101-1,  the  acquisition  is  not  a     ,. 
commercial  item  acquisition,  and  the 
acquisition  offers  more  than  minimal 
subcontracting  opportunities. 

B.  Annual  Reporting  Burden 

Respondents:  1,020. 
Annual  responses:  1. 
Average  hours  per  response:  12. 
Burden  hours:  12,240. 
Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory  Secretariat 
(MVP),  1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
3090-0252,  Preparation,  Submission, 
and  Negotiation  of  Subcontracting 
Plans. 

Dated:  May  31,2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
|FR  Doc.  02-14510  Filed  6-7-02;  8:45  am] 
BILUNG  CODE  6S20-8R-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Draft  Report  on  Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  Utility  and  Integrity  of 
Information  Disseminated  by  HHS 
Agencies 

AGENCY:  U.S.  Department  of  Health  and 
Human  Services. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  an 
extension  of  the  period  for  comment  on 
the  U.S.  Department  of  Health  and 
Hiunan  Services  Draft  Agency 
Guidelines  for  Ensuring  the  Quality  of 
Information  Disseminated  to  the  Public 
until  June  28,  2002.  The  HHS  Draft 
Agency  Guidelines  have  been  developed 
pursuant  to  the  government-wide  OMB 
Guidelines  for  Information  Quality 
published  on  January  3,  2002.  HHS  has 
received  a  number  of  requests  to  extend 
the  comment  period  for  the  HHS  draft 
guidelines,  which  are  available  at  the 
following  HHS  website:  http:// 
www.hhs.gov/infoquality 
DATES:  Comments  on  the  HHS  draft 
agency  guidelines  must  be  submitted  by 
5:00  P.M.,  Jime  28,  2002.  Please  allow 
sufficient  time  for  mailed  comments  to 
be  received  by  the  deadline  in  the  event 
of  delivery  delays.  | 

ADDRESSES:  Please  submit  writteii 
comments  to  Director,  Division  of  Data 
Policy,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation,  Attn: 
Information  Quality  Comments,  U.S. 
Department  of  Health  and  Human 
Services,  Room  440D,  Hubert  H. 
Hiunphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 
Comments  also  may  be  e-mailed  to 
lnfo.comments@.hhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Scanlon,  Division  of  Data  Policy, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  U.S.  DHHS, 
Telephone  (202)  690-7100. 
SUPPLEMENTARY  INFORMATION:  On 
January  3,  2002,  OMB  issued  final 
guidelines  to  federal  agencies  that 
implement  Section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-554).  Section  515 
directs  OMB  to  issue  government-wide 
guidelines  that  provide  policy  and 
procedural  guidance  to  federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  federal 
agencies.  The  OMB  guidelines  in  turn 
direct  each  federal  agency  to  issue  its 
own  guidelines  for  ensuring  the  quality. 
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objectivity,  utility  and  integrity  of  the 
information  it  disseminates  to  the 
public,  including  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain,  where  appropriate, 
correction  of  information  disseminated 
by  the  agency  that  does  not  comply  with 
the  guidelines. 

I   The  OMB  Guidelines  further  direct 
federal  agencies  to  prepare  a  draft 
report,  no  later  than  May  1,  2002, 
providing  the  agency's  information 
quality  guidelines  and  describing  the 
administrative  mechanisms  developed 
by  the  agency  to  allow  affected  persons 
to  seek  and  obtain  appropriate 
correction  of  information.  The  agency 
also  is  directed  to  publish  a  notice  of  the 
availability  of  this  draft  report  in  the 
Federal  Register,  and  post  this  report  on 
the  agency's  website  to  provide  an 
opportunity  for  public  comment. 

HHS  Draft  Agency  Guidelines 

In  accordance  with  the  requirements 
if  the  OMB  Guidelines,  the  HHS  draft 
report  on  agency  guidelines  is  available 
for  review  and  comment  at  the 
following  HHS  website:  http:// 
www.hhs.gov/infoquality 


11 


Comments  Invited 

j  Comments  on  the  draft  report  are 
invited  and  must  be  submitted  in 
writing  to  the  office  and  email  addresses 
specified  in  this  notice.  Because  of  staff 
and  resource  limitations,  we  cannot 
respond  to  individual  comments. 

Dated:  May  31,2002. 

William  Raub, 

Deputy  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  02-14442  Filed  6-7-02;  8:45  am] 

BILUNQ  COOe  41S1-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  021 34] 

Exposure  to  Tremolite  Asiiestos  in 
Vennicuiite  Ore;  Notice  of  Availability 
of  Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  to  conduct  site-specific  health 
activities  for  Exposure  to  Tremolite 
Asbestos  in  Vermiculite  Ore.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Environmental 
iealth. 


The  purpose  of  the  program  is  to 
conduct  site-specific  health  activities 
related  to  human  exposure  to 
contaminated  vermiculite  ore  at  sites 
identified  by  the  Environmental 
Protection  Agency  (EPA)  as  receiving 
and/or  processing  ore. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goals  for  ATSDR: 

1.  Evaluate  human  health  risks  fi-om 
toxic  sites  and  take  action  in  a  timely 
and  responsive  public  health  manner. 

2.  Ascertain  the  relationship  between 
exposure  to  toxic  substances  and 
disease. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  104(i)(l)(E),(6),  (7).  (14)  and  (15) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  of  1980  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  [42 
U.S.C.  9604  {i)(l)(E).(6).(7).(14),  and 
(15)].  The  Catalog  of  Federal  DomesUc 
Assistance  number  is  93.161. 


C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
State  organizations,  including  State 
universities,  must  establish  that  they 
meet  their  respective  State  legislature's 
definition  of  a  State  entity  or  political 
subdivision  to  be  considered  an  eligible 
applicant. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  2002  to  fund  approximately  one 
to  four  awards.  It  is  expected  that  the 
awards  will  range  fi'om  $10,000  to 
$400,000  ($10,000  per  site  evaluated  for 
the  conduct  of  health  statistics  reviews, 
$75,000  for  mesothelioma  surveillance, 
and  a  maximum  of  $400,000  for 
epidemiologic  investigations.)  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  1,  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Fxmding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 


Use  of  Funds 

Fimds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies,  and  services. 
Funds  for  contractual  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  PHS 
grant  funds,  must  perform  a  substantive 
role  in  carrying  out  project  activities 
and  not  merely  serve  as  a  conduit  for  an 
award  to  another  party  or  provide  funds 
to  an  ineligible  party.  Funds  may  not  be 
used  to  piu-chase  equipment. 

Funding  Preference 

For  the  mesothelioma  surveillance, 
preference  will  be  given  to  states  with 
at  least  100  cases  of  mesothelioma  per 
year  and  at  least  eight  sites  that  received 
the  asbestos  contaminated  ore. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
1.  Recipient  Activities,  and  ATSDR  will 
be  responsible  for  the  activities  listed 
under  2.  ATSDR  Activities. 

1.  Recipient  Activities 

a.  Health  Statistics  Reviews.  Analyze 
existing  health  outcome  data  of  select 
asbestos-related  diseases.  Mortality  data 
will  be  the  most  readily  available  data 
for  asbestos-related  diseases  such  as 
mesothelioma,  limg  cancer,  and 
asbestosis,  although  cancer  registry  data 
should  be  utilized  where  available. 
Using  disease  rates  by  site,  determine  if 
there  is  any  excess  in  disease  that  would 
require  additional  follow-up  in  Years 

■  two  and  three. 

b.  Epidemiologic  Investigations.  After 
demonstrating  an  increase  of  asbestos 
related  disease  at  a  specific  site  (e.g. 
through  a  health  statistics  review) 
develop  a  protocol,  conduct  the 
investigation  and  prepare  a  final  report 
of  the  study.  This  protocol  and  report 
will  undergo  scientific  peer  review  as 
required  by  ATSDR. 

c.  Mesouielioma  Surveillance. 
Determine  if  a  particular  site  which 

received  Libby  ore  is  contributing  to  the 
mesothelioma  burden  in  the  state. 
Develop  a  protocol,  conduct  the 
recommended  investigation  and  prepare 
a  final  report  of  the  project.  This 
protocol  and  report  will  undergo 
scientific  peer  review  as  required  by 
ATSDR. 

d.  Provide  proof  by  citing  a  State  code 
or  regulation  or  other  State 
pronouncement  imder  authority  of  law, 
that  medical  information  obtained 
pursuant  to  the  agreement  will  be 
protected  from  disclosure  when  the 
consent  of  the  individual  to  release 
identifying  information  is  not  obtained. 
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e.  If  a  demonstrated  excess  of  disease 
is  found,  develop  a  mechanism  for 
ongoing  interaction  with,  and  education 
of  the  affected  community. 

2.  ATSDR  Activities 

a.  Health  Statistics  Review. 

(1)  Provide  a  standard  protocol  to  use 
to  analyze  existing  health  outcome  data 
of  select  asbestos-related  diseases. 

(2)  Provide  scientific  and 
epidemiologic  assistance. 

b.  Epidemiologic  Investigations. 
Provide  consultation  and  assist  in 
monitoring  the  data;  participate  in  the 
study  analysis  and  collaborate  in 
interpreting  the  study  findings. 

c.  Mesothelioma  Surveillance. 

(1)  Provide  a  standard  protocol  and 
questionnaire  to  be  used  to  trace, 
interview  cases  of  mesothelioma,  and 
analyze  the  risk  of  environmental 
exposure  to  asbestos  contaminated 
vermiculite  ore  fi-om  Libby,  MT,  and 
link  it  to  the  cases  of  mesothelioma. 

(2)  Provide  scientific  and 
epidemiologic  assistance. 

d.  Conduct  technical  and  peer  review. 

F.  Content 

In  a  narrative  form,  the  application 
should  include  a  discussion  of  areas 
under  the  "Evaluation  Criteria"  section 
of  this  annoimceinent  as  they  relate  to 
the  proposed  program.  These  criteria 
serve  as  the  basis  for  evaluating  the 
application,  therefore,  omissions  or 
incomplete  information  may  affect  the 
rating  of  the  application.  This  program 
does  not  require  in-kind  support  or 
matching  funds,  however,  the  applicant 
should  describe  any  in-kind  support  in 
the  application. 

The  narrative  should  be  no  more  than 
30  pages,  double-spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  12  point  font  on  8V2  by  11 
inch  paper.  The  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  The  original  and  two  copies  of 
the  application  must  be  submitted 
unstapled  and  imbound. 

G.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/od/ 
forminfo.htm. 

On  or  before  July  15.  2002,  submit  the 
application  to:  Technical  Information 
Management — ^PA  02134,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road.  Room  3000.  Atlanta. 
GA  30341-4146. 


Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  on  or  before  the 
deadline  date. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  above 
are  considered  late  applications,  will 
not  be  considered,  and  will  be  returned 
to  the  applicant. 

H.  Evaluation  Criteria 

The  applicant  is  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"A.  Purpose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  Measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  ATSDR. 

1.  Proposed  Program  (50  percent) 

The  extent  to  which  the  application 
addresses  (a)  the  approach,  feasibility, 
adequacy,  and  rationale  of  the  proposed 
project  design;  (b)  the  technical  merit  of 
the  proposed  project,  including  the 
degree  to  which  die  project  can  be 
expected  to  yield  results  that  meet  the 
program  objective,  and  the  technical 
merit  of  the  methods  and  procedures 
(including  quality  assurance  and  quality 
control  procedures)  for  the  proposed 
project;  (c)  the  proposed  project 
timeline,  including  clearly  established 
project  objectives  towards  which 
progress  can  and  will  be  measured;  (d) 
the  proposed  community  involvement 
strategy;  (e)  the  proposed  method  to 
disseminate  the  results  to  State  and 
local  public  health  officials,  community 
residents,  and  other  concerned 
individuals  and  organizations;  and  (f) 
the  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes  the 
proposed  plan  for  the  Inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation. 

2.  Program  Personnel  (30  percent) 

The  extent  to  which  the  application 
has  described  (a)  the  qualifications, 
experience,  and  commitment  of  the 
principal  Investigator  (or  project 
director)  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 


effective  leadership;  and  (b)  the 
competence  of  associates  to  accomplish 
the  proposed  activity,  their 
commitment,  and  the  time  they  will 
devote. 

3.  Applicant  Capability  and 
Coordination  Efforts  (20  percent) 

The  extent  to  which  the  application 
has  described  (a)  the  capability  of  the 
applicant's  administrative  structiue  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
(b)  the  capability  of  tihe  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  with  the  community;  (c)  the 
suitability  of  facilities  and  (d) 
equipment  available  or  to  be  purchased 
for  the  project. 

4.  Program  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement/grant  funds. 

5.  Human  Subjects  (not  scored) 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
of  Title  45  CFR  Part  46  for  the 
protection  of  hiunan  subjects. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  and  ATSDR  with 
original  plus  two  copies  of: 

1.  Semi-annual  progress  reports.  The 
progress  report  will  Include: 

a.  A  brief  program  description. 

b.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals 
and  objectives  established  for  the 
period. 

c.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed,  , 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

d.  Other  pertinent  information, 
including  the  status  of  the  program. 

e.  Measures  of  effectiveness  data 
requirement. 

f.  Financial  recap  of  obligated  dollars 
to  date  as  a  percentage  of  total  available 
funds. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 
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\  The  following  additional 
:  equlrements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  III  in  the 
application  kit. 

AR-1    Hiunan  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 7    Peer  and  Technical  Reviews  of 
, ,  Final  Reports  of  Health  Studies — 
J  ATSDR 

AR-1 8    Cost  Recovery— ATSDR 
AR-1 9    Third  Party  Agreements — 

ATSDR 


.  Where  To  Obtain  Additional 
Information 

1 1  A  complete  copy  of  the 
announcement  may  be  downlgaded 
from  CDC's  home  page  at:  http:// 
ivww.cdc.gov  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociunents. 
business  management  technical 
assistance  may  be  obtained  bom:  Edna 
Green,  Grants  Management  Specialist, 
Acquisition  and  Assistance  Branch  B, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Announcement  02134,  2920 
Brandywine  Road,  Room  3000,  Atlanta. 
GA  30341-4146,  Telephone  number 
(770)  488-2743.  E-mail  address: 
ecg4@cdc.gov. 

For  program  technical  assistance, 
contact: 
Kevin  Horton,  Epidemiologist,  Division 

of  Health  Studies,  Agency  for  Toxic 


Substances  and  Disease  Registry, 
Executive  Park,  Building  4,  Suite 
2300,  MS  E-31,  Atlanta,  GA  30305, 
Telephone:  (404)  498-0571,  E-mail 
Address:  Dborton@CDC.GOV. 
or 
Maggie  Warren,  Public  Health  Advisor, 
Division  of  Health  Studies,  Agency  for 
Toxic  Substances  and  Disease 
Registry,  1600  Clifton  Rd.,  NE.,  MS  E- 
31.  Atlanta,  GA  30333,  Telephone 
(404)  498-0546.  E-mail  Address: 
mcs9@cdc.gov. 

Dated:  June  3,  2002. 

Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  02-14452  Filed  6-7-02;  8:45  am] 
BILLING  CODE  416»-70-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02073] 

Traumatic  Brain  injury  (TBI)  Foliow*up 
Registry  And  Surveillance  of  TBI  in  the 
Emergency  Department  (ED);  Notice  of 
Avaiiability  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  to  fund  grants 
for  Traumatic  Brain  Injury  Follow-up 
Registry  And  Surveillsmce  Of  TBI  In  The 
Emergency  Department  was  published 
in  the  Federal  Register  on  May  8  2002, 
Vol.  67,  No.  89,  pages  30939-30942.  The 
notice  is  amended  as  follows: 

On  page  30939,  first  column.  Section 
C.  Availability  of  Funds,  Paragraph  1, 
line  1,  should  be  changed  to  read 
"*  *  *  Approximately  $715,000 

Annual  Burden  Estimates 


(including  direct  and  indirect  cost) 

*  *  ••• 

Dated:  June  4,  2002. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Pirevention. 

[FR  Doc.  02-14451  Filed  6-7-02;  8:45  am) 
8IUJN0  COOC  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 

Title:  Form  OCSE-396A:  Financial 
Report;  Form  OCSE-34A:  Quarteriy 
Report  of  Collections. 

OAfBJVo.;  0970-0181. 

Description:  Each  State  agency 
administering  the  Child  Support 
Enforcement  Program  under  Title  IV-D 
of  the  Social  Security  Act  is  required  to 
provide  Information  to  the  Office  of 
Child  Support  Enforcement  concerning 
its  administrative  expenditiues  and  its 
receipt  and  disposition  of  child  support 
payments  from  non-custodial  parents. 
These  quarterly  reporting  forms  enable 
each  State  to  provide  that  information, 
which  is  used  to  compute  both  the 
quarterly  grants  awarded  to  each  State 
and  the  annual  Incentive  payments 
earned  by  each  State.  This  information 
is  also  Included  in  a  published  annual 
statistical  and  financial  report,  available 
to  the  general  public. 

Respondents:  State  agencies 
administering  the  Child  Support 
Enforcement  Program. 


Instniment. 


Number  of  re- 
spondents 


Numt)er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Average  bur- 
den hours 


OCSE-396A 
OCSE-34A  . 


54 
54 


1.728 
1,728 


Estimated  Total  Annual  Burden  Hours: 


3,456 


In  compliance  with  the  requirements 
if  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  conunent 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
(Comments  may  be  forwarded  by  writing 


to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  Identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
Information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  Information  on 
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respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
conunents  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  June  4.  2002. 
BobSargis. 

Reports  Clearance  Officer. 
[FR  Doc.  02-14464  Filed  &-7-02;  8:45  ami 
MLUNQ  COOe  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0062] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Premarlcet 
Notification  for  a  New  Dietary 
Ingredient 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  10, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 


Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Premarket  Notification  for  a  New 
Dietary  Ingredient— 21  CFR  190.6 
(OMB  Control  Number  0910-0330)— 
Extension 

Section  413(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  350b(a))  provides  that  a 
manufacturer  or  distributor  of  dietary 
supplements  or  of  a  new  dietary 
ingredient  is  to  submit  information  to 
FDA  (as  delegate  for  the  Secretary  of 
Health  and  Human  Services)  upon 
which  it  has  based  its  conclusion  that  a 
dietary  supplement  containing  a  new 
dietary  ingredient  will  reasonably  be 
expected  to  be  safe  at  least  75  days 
before  the  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
a  dietary  supplement  that  contains  a 
new  dietary  ingredient.  FDA's 
regulations  at  part  190,  subpart  B  (21 
CFR  part  190,  subpart  B)  implement 
these  statutory  provisions.  Section 
190.6(a)  requires  each  manufacturer  or 
distributor  of  a  dietary  supplement 


containing  a  new  dietary  ingredient,  or 
of  a  new  dietary  ingredient,  to  submit  to 
the  Office  of  Nutritional  Products, 
Labeling,  and  Dietary  Supplements 
notification  of  the  basis  for  their 
conclusion  that  said  supplement  or 
ingredient  will  reasonably  be  expected 
to  be  safe.  Section  190.6(b)  requires  that 
the  notffication  include:  (1)  The 
complete  name  and  address  of  the 
manufacturer  or  distributor,  (2)  the 
name  of  the  new  dietary  ingredient,  (3) 
a  description  of  the  dietary  supplements 
that  contain  the  new  dietary  ingredient, 
and  (4)  the  history  of  use  or  other 
evidence  of  safety  establishing  that  the 
dietary  ingredient  will  reasonably  be 
expected  to  be  safe. 

•    The  notification  requirements 
described  previously  are  designed  to 
enable  FDA  to  monitor  the  introduction 
into  the  food  supply  of  new  dietary 
ingredients  and  dietary  supplements 
that  contain  new  dietary  ingredients,  in 
order  to  protect  consimiers  from  unsafe 
dietary  supplements.  FDA  uses  the 
information  collected  imder  these 
regulations  to  help  ensure  that  a 
manufacturer  or  distributor  of  a  dietary 
supplement  containing  a  new  dietary 
ingredient  is  in  full  compliance  with  the 
act. 

In  the  Federal  Register  of  March  19, 
2002  (67  FR  12570),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  One  comment 
was  received,  but  it  did  not  pertain  to 
the  information  collection. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

190.6 

35 

1 

35 

20 

700 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 


FDA  believes  that  there  will  be 
minimal  burden  on  the  industry  to 
generate  data  to  meet  the  requirements 
of  the  premarket  notification  program 
because  FDA  is  requesting  only  that 
information  that  the  manufacturer  or 
distributor  should  already  have 
developed  to  satisfy  itself  that  a  dietary 
supplement  containing  a  new  dietary 
ingredient  is  in  full  compliance  with  the 
act.  However,  the  agency  estimates  that 
extracting  and  summarizing  the  relevant 
infonnation  from  the  company's  files, 
and  presenting  it  in  a  format  that  will 
meet  the  requirements  of  section  413  of 
the  act  will  require  a  burden  of 


approximately  20  hours  of  work  per 
submission. 

This  estimate  is  based  on  the  aimual 
average  number  of  premarket 
notifications  FDA  received  during  the 
last  3  years  (i.e.,  1999-2001),  which  was 
23.  Twenty -three  represents  12  more 
notifications  than  the  agency  received  as 
an  annual  average  during  the  previous 
3-year  period  (i.e., 1996-1998). 
Therefore,  FDA  anticipates  a  similar 
upward  trend  will  be  seen  in  the  annual 
average  niunber  of  notifications  it 
receives  during  2002-2004,  which  is 
estimated  to  be  35  (23  +  12  =  35). 


Dated:  May  31.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-14456  Filed  6-7-02;  8:45  am) 
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DEPARTIMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

National  institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  Etiiical  Issues 
Associated  Witli  Nurse  Practitioner 
and  Physician  Assistant  Practice:  A 
Comparative  Analysis 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  Clinical  Bioethics,  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collected 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  January  22, 
2002,  page  2892  and  allowed  60  days  for 
public  conmient.  Public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 


comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection 

Title:  Ethical  Issues  Associated  with 
Nurse  Practitioner  and  Physician 
Assistant  Practice:  A  Comparative 
Analysis.  Type  of  Information 
Collection  Request:  New.  Need  and  Use 
of  Information  Collected:  The  purposes 
of  the  study  are  (1)  to  examine  whether 
the  current  practice  environment  has 
created  ethical  concerns/conflict  for 
Nurse  Practitioners  and  Physician 
Assistants  in  the  provision  of  patient 
care;  (2)  to  explore  relationships 
between  selected  individual, 
organizational,  and  state  regulatory 
factors  and  ethical  conflict  in  practice 


and  the  perceived  delivery  of  quality 
care;  and  (3)  to  examine  the  perceived 
level  of  ethics  preparedness  and 
confidence  in  ethics  decision-making. 
The  findings  will  provide  valuable 
information  concerning:  (1)  The 
importance  of  ethics  and  ethical  factors 
from  the  perspective  of  different 
professional  groups,  and  (2)  ethics 
educational  needs  of  Nurse  Practitioners 
and  Physician  Assistants.  Frequency  of 
Response:  Once.  Affected  Public: 
Individuals;  Academic  Institutions, 
Business  or  for-profit;  Not-for-profit 
organizations.  Type  of  Respondents: 
Nurse  Practitioners  and  Physician 
Assistants.  The  annual  reporting  burden 
follows  in  the  table  below.  The 
annualized  cost  to  respondents  is 
estimated  at:  $97,500.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Respondent  and  Burden  Estimate 
Information 


Type  of  respondents 


Estimated 

number  of 

respondents 


Estimated 
numt)er  of 
responses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


Estimated 
total  annual 
burden 
hours  re- 
quested 


Nurse  Practitioners  .. 
Physician  Assistants 


1950 
1950 


1 
1 


.33 


643.5 
643.5 


Total 


1287 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  infonnation  is 
necesscuy  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used,  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  colle.ction  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 


Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Connie 
Ulrich,  RN,  PhD.,  Principal  Investigator, 
Department  of  Clinical  Bioethics, 
Warren  G.  Magnuson  Clinical  Center, 
Building  10,  Room  1C118,  Bethesda, 
MD  20892,  or  call  non-toll-free  number 
(301)  451-8338  or  E-mail  your  request, 
including  your  address  to 
culrich@cc.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30- 
days  of  the  date  of  this  publication. 


Dated:  )une  3.  2002. 
David  K.  Henderson, 

Deputy  Director,  Warren  C.  Magnuson 
Clinical  Center.  National  Institutes  of  Health. 
Ezekiel ).  Emanuel, 

Director.  Department  of  Clinical  Bioethics, 
Warren  G.  Magnuson  Clinical  Center. 
National  Institutes  of  Health. 

(FR  Doc.  02-14438  Filed  6-7-02;  8:45  ami 
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DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "High  Throughput  infrared 
Spectroscopy" 

agency:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  a  public  notice,  in 
accordance  with  35  U.S.C.  209(c)(1)  and 
37  CFR  404.7{a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
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inventions  embodied  in:  U.S.  Patent 
Application  Nos.  60/092,769  filed  July 
14,  1998;  60/095,800  filed  August  7, 
1998;  09/353,325  filed  July  14. 1999  and 
PCT  Application  No.  PCT/US99/ 15900 
filed  July  14,  1999  ("High  Throughput 
Infrared  Spectroscopy"  by  Neil  Lewis); 
U.S.  Patent  AppHcation  Nos.  60/120,859 
filed  February  19. 1999;  60/143,801 
filed  July  14,  1999;  09/507.293  filed 
February  18.  2000  and  PCT  Application 
No.  PCT/USOO/19271  filed  July  14,  2000 
("High  Volume  On  Line  Spectroscopic 
Composition  Testing  of  Manufactured 
Pharmaceutical  Dosage  Units"  by  Neil 
Lewis,  David  Strachan  and  Linda 
Kidder),  to  Spectral  Dimensions,  Inc., 
having  a  place  of  business  in  Olney, 
Maryland. 

The  United  States  of  America  is  an 
assignee  to  the  patent  rights  of  these 
inventions.  The  field  of  use  for  the 
contemplated  exclusive  license  may  be 
limited  to  instrumentation  for 
inspection  of  finished  pharmaceuticals 
and  drug  candidate  screening. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  that  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
September  9.  2002.  will  be  considered. 
ADDRESSESS:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Dale  D.  Berkley,  Ph.D.,  J.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,Rockville,  MD 
20852-3804;  Telephone:  (301)  496- 
7735,  ext.  223;  Facsimile:  (301)  402- 
0220;  e-mail:  berkleyd@od.nih.gov.  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  application. 
SUPPLEMENTARY  INFORMATION:  The 
invention  is  an  infrared  spectrometer 
having  an  array  of  cells  with  a  nimiber 
of  cavities.  A  nimiber  of  the  cells 
typically  contain  a  different  reference 
material,  and  a  plurality  of  cells  are 
reserved  to  hold  various  samples.  The 
cells  have  covers  and  can  be 
individually  purged  before  a 
measurement  is  made.  Because 
reference  and  unknown  samples  can  be 
processed  at  the  same  time,  variation 
between  measurements  can  be 
minimized.  Using  two  connected  cells, 
an  instrument  can  monitor  a  reaction  in 
real  time,  continuously  determining 
relative  concentrations  of  reagents, 
products  and  intermediates.  The  cells 
may  form  parts  of  process  feed  lines, 
such  that  multiple  processes  can  be 
monitored  in  real  time.  The  invention 
further  comprises  a  pharmaceutical 


dosage  unit  manufacturing  process 
control  system  that  uses  continuous 
spectral  imaging  to  test  the  actual 
composition  of  pharmaceutical  dosages 
even  in  packaged  drugs.  The  system  can 
screen  for  errors  in  coloring  of 
ingredients,  for  contamination  or 
breakdown  that  occurs  independent  of 
coloring  and  for  other  types  of  errors 
that  might  not  otherwise  be  detected. 
The  system  can  perform  composition 
measurements  through  the  end-user 
package  walls  to  detect  contamination 
or  damage  that  occurs  during  packaging. 
The  invention  performs  composition 
analysis  by  comparing  spectral 
information  with  libraries  of  known 
spectral  signatures,  allowing  small 
concentrations  of  potentially  dangerous 
contaminants  to  be  detected.  Relative 
quantities  of  ingredients  can  be  directly 
measured,  such  that  a  change  in  the 
ratio  of  these  ingredients  can  be 
detected. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  90  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and.  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  May  29.  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
IFR  Doc.  02-14440  Filed  6-7-02;  8:45  am) 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Compound,  Composition 
and  Method  For  Treating  Cancer",  U.S. 
Patent  6,235,761 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  §  209(c)(1)  and  37  CFR 


part  404.7{a){l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  United  States  Patent 
number  6.235.761.  entitled, 
"Compound,  composition  and  method 
for  treating  cancer,"  which  was  issued 
on  May  22,  2001  and  claims  priority  to 
U.S.  Patent  Application  S/N  60/019.086. 
entitled.  "Compound,  composition  and 
method  for  treating  cancer,"  which  was 
filed  on  May  30. 1996.  to  Xanthus  Life 
Sciences  which  is  located  in  Cambridge, 
Massachusetts.  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  human 
therapeutics  for  the  treatment  of  cancer. 
DATES:  Only  written  comments  and/or 
license  applications  that  are  received  by 
the  National  Institutes  of  Health  on  or 
before  August  9.  2002  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Richard  U.  Rodriguez,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD.  20852-3804. 
Telephone:  (301)  496-7056,  X287; 
Facsimile:  (301)  402-0220;  and  E-mail: 
rodrigur@od.nih  .gov. 
SUPPLEMENTARY  INFORMATION:  The 
technology  claimed  in  the  issued  patent 
relates  to  the  4-demethyl  penclomedine 
molecule  and  all  salts,  both  alone  and 
in  combination.  The  patent  also  claims 
use  of  the  drug  in  treating  cancer, 
especially  solid  tumors. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  Part  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
the  NIH  receives  written  evidence  and 
argument  that  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  part  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and.  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 
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Dated:  May  28,  2002. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  C^fice  of  Technology  Transfer. 
[FR  Doc.  02-14439  Filed  6-7-02;  8:45  am) 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  Resettiement 
[CFDA  Number  93.576] 

Discretionary  Funds  for  Projects  To 
Establisli  Individual  Development 
Account  Programs  for  Refugees 

AGENCY:  Office  of  Refugee  ReseUlement 
(ORR),  Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice  of  availability  of  FY  2002 
discretionary  social  service  funds  to 
public  and  private,  non-profit  agencies 
for  projects  to  establish  and  manage 
Individual  Development  Account  (IDA) 
programs  for  refugees. 

SUMMARY:  The  Office  of  Refugee 
Resettlement  invites  eligible  entities  to 
submit  competitive  grant  applications 
for  projects  to  establish  and  manage 
Individual  Development  Accounts 
(IDAs)  for  low-income  refugee ' 
participants.  Eligible  refugee 
participants  who  enroll  in  these  projects 
will  open  and  contribute  systematically 
to  IDAs  for  specified  Savings  Goals, 
including  home  ownership,  business 
capitalization,  and  postsecondary 
education.  Grantees  may  use  ORR  funds 
to  provide  matches  for  the  savings  in  the 
IDAs  up  to  $2,000  per  individual 
refugee  and  $4,000  per  refugee 
household.  Applications  will  be 
screened  and  evaluated  as  indicated  in 
this  program  announcement.  Awards 
will  be  contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

DATES:  The  closing  date  for  submission 
of  applications  is  July  10,  2002.  See  Part 


'  Eligibility  for  refugee  social  servcies  includes: 
(1)  Refugees:  (2)  asylees;  (3)  Cuban  and  Haitian 
entrants  under  section  501  of  the  Refugee  Education 
Assistance  Act  of  1980  (Pub.  L.  96-422):  (4)  certain 
Amerasians  from  Vietnam  who  are  admitted  to  the 
U.S.  as  immigrants  under  section  584  of  the  Foreign 
Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act,  as  included  in  the  FY 
1988  Continuing  Resolution  (Pub.  L.  100-202):  (5) 
certain  Amerasians  from  Vietnam,  including  U.S. 
citizens,  under  Title  U  of  the  Foreign  Operations. 
Export  Financing,  and  Related  Programs 
Appropriations  Act  of  1989  (Pub.  L.  100-461).  1990 
(Pub.  L.  101-167),  and  1991  (Pub.  L.  101-513);  and 
(6)  victims  of  a  severe  form  of  trafficking  (see  45 
CFR  400.43  and  ORR  State  Letter  on  trafTicking 
victims).  For  convenience,  the  term  "refugee"  is 
used  in  this  notice  to  encompass  all  such  eligible 
lersons. 


IV  of  this  aimouncement  for  more 
information  on  submitting  applications. 
ADDRESSES:  Announcement  Availability: 
The  program  annoimcement  and  the 
application  materials  are  available  on 
the  ORR  website  at  www.acf.dhhs.gov/ 
programs/orr. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henley  Portner,  Program  Specialist. 
Division  of  Community  Resettlement 
(DCR),  ORR.  Administration  for 
Children  and  Families  (ACF).  (202)  401- 
5363;  Fax:  (202)  401-0981;  E-mail: 
HPoTtnei@ACF.HHS.GOV. 

SUPPLEMENTARY  INFORMATION:  This 
program  annoimcement  consists  of  four 
parts: 

Part  I:  Backgroimd — program  purpose, 
program  objectives,  legislative 
authority,  funding  availability, 
definition  of  terms 
Part  II:  Project  and  Applicant 
Eligibility — funding  priorities, 
preferences,  eligible  applicants, 
project  and  budget  periods,  multiple 
applications,  treatment  of  program 
income 
Part  ni:  The  Review  Process — 
intergovernmental  review,  initial  ACF 
screening,  evaluation  criteria  and 
competitive  review 
Part  IV:  The  Application — application 
materials,  application  development, 
application  submission 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13):  Public  reporting 
burden  for  this  collection  of  inJPormation 
is  estimated  to  average  foiu  hours  per 
response,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 
The  following  information  collection  is 
included  in  the  program  announcement: 
0MB  Approval  No.  0970-0139,  ACF 
UNIFORM  PROJECT  DESCRIPTION 
(UPD),  which  expires  12/31/2003.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Part  I.  Background 

Progmm  Purpose  and  Objectives:  The 
Office  of  Refugee  Resettlement  invites 
qualified  entities  to  submit  competing 
grant  applications  for  new  projects  that 
will  establish,  support,  and  manage 
Individual  Development  Accounts 
(IDAs)  for  eligible  low-income  refugee 
individuals  and  families.  The  Refugee 
IDA  Program  represents  an  anti-poverty 
strategy  built  on  asset  accimiulation  for 
low-income  refugee  individuals  £md 
families  with  the  goal  of  promoting 
refugee  economic  independence.  In 
particular,  the  objectives  of  this  program 


are  to:  Increase  the  ability  of  low- 
income  refugees  to  save:  promote  their 
participation  in  the  financial 
institutions  of  this  country;  assist 
refugees  in  advancing  their  education; 
Increase  home  ownership;  and  assist 
refugees  in  gaining  access  to  capital. 
These  new  projects  will  accomplish 
these  objectives  by  establishing 
programs  that  combine  the  provision  of 
matched  savings  accounts  with  financial 
training  and  counseling. 

Eligibility  for  this  program  is  limited 
to  refugees: 

•  Who  have  earned  income  and 
whose  household  earned  income  at  time 
of  enrollment  does  not  exceed  200 
percent  of  the  federal  poverty  level;  and 

•  Whose  assets  at  time  of  enrollment 
do  not  exceed  $10,000,  excluding  the 
value  of  a  primary  residence. 

A  copy  of  the  HHS  Poverty  Guidelines 
is  attached  to  this  announcement.  The 
Poverty  Guidelines  may  also  be  found  at 
http://aspe.hhs.gov/poverty/ 
02poverty.htm. 

Grantees,  in  partnership  with 
qualified  financial  institutions,  will 
create  Individual  Development 
Accounts  for  refugee  participants. 
Refugee  participants  will  systematically 
contribute  to  the  IDAs  out  of  earned 
income  to  purchase  specified  Savings 
Goals.  Grantees  may  include  any  or  all 
of  the  following  Savings  Goals  in  their 
IDA  program: 

•  Home  Purchase  or  Renovation; 

•  Postsecondary  Education,  Vocational 
Training,  or  Recertification; 

•  Microenterprise  Capitalization; 

•  Purchase  of  an  Automobile; 

•  Purchase  of  a  Computer. 
Additional  information  on  these 

Savings  Goals  is  provided  in  the 
Definition  of  Terms  section  of  this 
announcement. 

ORR  encourages  applicants  to  include 
in  their  applications  a  plan  for 
developing  commitments  of  additional 
public  or  private  funds  for  matching 
IDA  deposits,  operational  overhead,  or 
training.  If  additional  funds  have  been 
secured,  documentation  should  be 
provided  in  the  application  in  writing, 
executed  with  the  entity  providing  the 
non-ORR  contribution,  on  letterhead  of 
the  entity,  and  signed  by  a  person 
authorized  to  maice  a  commitment  on 
behalf  of  the  entity. 

The  grantee  will  establish  a  "Savings 
Plan  Agreement"  with  each  refugee 
participant.  The  Savings  Plan 
Agreement  should  include: 

(1 )  A  proposed  schedule  of  savings 
deposits  by  the  participant; 

(2)  The  rate  at  which  the  participant's 
savings  will  be  matched; 

(3)  The  Savings  Goal(s)  for  which  the 
account  is  maintained; 
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(4)  Any  training  or  counseling  which 
the  participant  agrees  to  attend; 

(5)  Agreement  that  the  participant 
will  not  withdraw  funds  except  for  the 
specified  Savings  Goal  or  for  an 
emergency  and  only  after  notification  to 
the  grantee;  and 

(6)  Statement  by  the  participant  that 
the  participant  is  not  participating,  and 
has  not  participated,  in  any  other  ORR- 
funded  IDA  program; 

(7)  A  procedure  for  amending  the 
Agreement. 

Applicants  under  this  grant 
annoimcement  may  propose  additional 
provisions  to  be  included  in  Savings 
Plan  Agreements. 

The  IDA  contains  only  the  refugee 
participant's  deposits  and  interest 
earned  on  those  deposits.  The  grantee 
will  create  a  parallel  account  (or  parallel 
accoimts),  separate  from  the 
participants'  ID  As,  in  a  qualified 
financial  institution,  in  which  all 
matching  ORR  grant  funds  will  be 
deposited  and  maintained  on  behalf  of 
the  refugee  participants.  Drawdown  of 
the  ORR  grant  funds  and  deposit  of 
those  funds  into  the  parallel  account(s] 
will  be  permitted  no  earlier  than  the 
time  of  the  refugee's  deposit  to  the  IDA. 
Grantees  must  draw  down  ORR  funds 
for  matching  IDA  deposits  within  three 
months  of  the  date  that  the  refugee 
participant  makes  the  deposit. 

ORR  funds  may  be  used  at  a  matching 
rate  no  greater  than  one-to-one  for  each 
dollar  deposited  in  the  IDA  by  the 
refugee  participant.  Grantees  may 
choose  to  vary  the  amount  of  the  match 
by  type  of  Savings  Goal  and/or  by 
income  level  of  the  refugee  participants. 
Over  the  course  of  the  three-year  project 
period,  not  more  than  $2,000  in  ORR 
grant  funds  may  be  provided  through 
matching  contributions  to  any  one 
refugee  individual  and  not  more  than 
$4,000  may  be  provided  to  any  one 
refugee  household.  When  the  refugee 
purchases  the  Savings  Goal,  the  grantee 
must  use  vendor  payments  for  the 
matching  funds. 

The  interest  that  accrues  on  the  ORR 
matching  funds  deposited  in  the  parallel 
accoimt  must  be  credited  to  the  IDAs  of 
the  refugee  participants.  The  interest 
that  is  credited  to  the  refugee 
participants  is  not  subject  to  the  $2,000/ 
$4,000  limits.  The  interest  on  the  match 
funds  in  the  parallel  accoimt  may  not  be 
retained  by  the  grantee  for  any  purpose, 
including  program  administration, 
participant  support  services,  or  program 
data  collection. 

ORR  strongly  encourages  applicants 
to  incorporate  in  these  projects  financial 
training  for  the  refugee  participants.  The 
training  may  be  provided  directly  by  the 


grantee  or  the  grantee  may  choose  to 
provide  the  training  through 
subgrantees  or  other  providers.  The 
training  provided  by  a  grantee  should 
reflect  both  the  refugee  population  and 
the  Savings  Goals  to  be  included  in  the 
program.  Such  training  could  include 
budgeting,  cash  management,  savings, 
investment,  and  credit  counseling. 
Specialized  training  and  technical 
assistance  should  be  provided  for 
refugee  participants  for  each  Savings 
Goal  provided  through  the  program. 

Under  these  projects,  grantees  should 
schedule  their  account  activities  so  that 
all  IDA  accoimts  reach  their  maximum 
savings,  and  refugee  participants  have 
purchased  their  Savings  Goal,  within 
the  three-year  project  period. 

Legislative  Authority:  Section 
412(c)(1)(A)  of  the  Immigration  and 
Nationality  Act  authorizes  the  Director 
"to  make  grants  to,  and  enter  into 
contracts  with,  public  or  private 
nonprofit  agencies  for  projects 
specifically  designed— (i)  To  assist 
refugees  in  obtaining  skills  which  are 
necessary  for  economic  self-sufficiency, 
including  projects  for  job  training, 
employment  services,  day  care, 
professional  refresher  training,  and 
other  recertification  services;  (ii)  to 
provide  training  in  English  where 
necessary  (regardless  of  whether  the 
refugees  are  employed  or  receiving  cash 
or  other  assistance);  and  (iii)  to  provide 
where  specific  needs  have  been  shown 
and  recognized  by  the  Director,  health 
(including  mental  health)  services, 
social  services,  educational  and  other 
services." 

Funding  Availability:  ORR  expects  to 
award  approximately  $2.5  million  in  FY 
2002  funds  for  the  Refugee  IDA  Program 
among  approximately  six  to  twelve 
grantees.  Grants  are  expected  to  range 
from  $200,000  to  $400,000. 
Approximately  75-80  percent  of  the 
ORR  grant  funds  should  be  designated 
for  the  purpose  of  providing  matches  for 
the  refugee  IDA  accounts.  The 
remaining  20-25  percent  of  ORR  funds 
may  be  used  for  the  administrative  and 
operational  costs  of  the  project  and  for 
financial  training,  counseling,  and 
technical  assistance. 

The  Director  reserves  the  right  to 
award  more  or  less  than  the  funds 
described  in  the  absence  of  worthy 
applications  or  such  other 
circumstances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  government. 
Applicants  may  be  required  to  reduce 
the  scope  of  selected  projects  based  on 
the  amount  of  the  approved  grant 
award.  "• 

Definition  of  Terms:  Individual 
Development  Accounts  (IDAs)  are 
leveraged,  or  matched,  savings  accounts. 


IDAs  are  established  in  insured 
accounts  in  qualified  financial 
institutions.  The  funds  are  intended  for 
the  Savings  Goals  specified  in  this 
announcement.  Although  the  refugee 
participant  maintains  control  of  all 
funds  that  the  participant  deposits  in 
the  IDA,  including  all  interest  that  may 
accrue  on  the  funds,  the  participant 
must  sign  a  Savings  Plan  Agreement 
with  the  grantee  that  specifies  that  the 
funds  in  the  account  will  be  used  only 
for  the  participant's  Savings  Goal  or  for 
an  emergency  withdrawal.  A  signed 
Savings  Plan  Agreement  is  required  for 
the  refugee  participant  to  be  eligible  for 
matching  funds. 

The  Savings  Goals,  as  specified 
below,  are  the  purchases/investments 
for  which  the  matching  funds,  and  the 
interest  on  matching  funds,  are  available 
when  used  in  conjunction  with  the 
savings  from  the  BDAs  of  refugee 
participants.  The  Savings  Goal  specified 
by  a  participant  in  the  Savings  Plan 
Agreement  may  be  for  the  benefit  of  the 
refugee  participant  or  of  a  refugee 
dependent  of  the  refugee  participant. 
Savings  Goals  are  defined  as  follows: 

•  Home  Ovmership:  includes  costs  of 
a  principal  residence  including  the 
down  payment  and  closing  costs  when 
purchasing  a  home;  also  renovation 
costs  of  a  newly  purchased  home  or  of 
an  existing  primary  residence.  In  the 
case  of  acqi^isition,  the  purchaser  must 
be  a  first-time  home  buyer. 

•  Microenterprise  Capitalization: 
means  costs  for  a  start-up  micro- 
business  described  in  a  qualified 
business  plan,  such  as  capital,  plant, 
equipment,  working  capital,  and 
inventory  expenses.  The  business  plan 
must  be  approved  by  a  financial 
institution,  a  microenterprise 
development  organization,  or  a  non- 
profit loan  fund.  The  plan  must  also 
describe  services  or  goods  to  be  sold  and 
include  a  marketing  plan  and  projected 
financial  statements. 

•  Postsecondary  Education, 
Vocational  Training,  and 
Recertification:  Tuition  or  fees, 
professional  recertification  fees,  books, 
supplies,  and  equipment  related  to  the 
enrollment  or  attendance  of  a  refugee 
student  at  an  educational  institution. 

•  Purchase  of  an  Automobile:  ii 
necessary  for  the  purpose  of 
maintaining  or  upgrading  employment 
or  for  the  purpose  of  transportation  for 
postsecondary  education,  vocational 
training,  or  recertification. 

•  Purchase  of  a  Computer:  including 
hardware  and  software,  to  support  a 
refugee  student's  enrollment  in  an 
educational,  vocational,  or 
recertification  institution  or  for  a 
microenterprise. 
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Qualified  financial  institution  means 
3  Federally  insured  bank  or  credit  union 
or  a  State-insured  bank  or  credit  union 
if  no  Federally  insured  bank  or  credit 
iinion  is  available. 

A  parallel  account  is  an  insured 
account  (or  accounts)  opened  by  the 
grantee  in  a  qualified  financial 
institution  for  the  purpose  of  depositing 
the  matching  funds  for  the  savings 
deposited  by  refugee  participants  in 
their  individual  IDAs.  Interest  earned  on 
the  matching  funds  must  remain  in  the 
parallel  account  and  be  credited  to  the 
refugee  participants.  Both  the  matching 
funds  and  the  interest  earned  on  those 
funds  must  be  made  available  to  the 
refugee  participant  at  the  time  that  the 
participant  purchases  the  Savings  Goal. 
The  matching  funds  and  the  interest  on 
the  matching  funds  in  the  parallel 
account  are  not  available  to  the  refugee 
participant  except  for  the  Savings  Goals 
defined  in  this  announcement. 
1 1  An  emergency  withdrawal  is  a 
withdrawal  of  funds,  or  a  portion  of 
funds,  deposited  by  the  refugee 
participant  in  his/her  Individual 
Development  Account.  The  withdrawal 
may  also  include  any  of  the  interest  that 
may  have  accrued  to  the  participant's 
savings  in  the  account.  The  participant 
must  notify  the  project  grantee  of  the 
withdrawal  prior  to  the  withdrawal. 
Causes  for  emergency  withdrawals 
include,  but  are  not  limited  to,  medical 
expenses,  payments  to  prevent  eviction 
or  foreclosure,  or  payments  for 
necessary  living  expenses.  If  funds 
withdrawn  for  emergency  purposes  are 
not  repaid  within  12  months,  the 
refugee  participant  forfeits  the  match  on 
those  funds.  Emergency  withdrawals 
may  never  be  authorized  from  the 
parallel  account(s). 

Part  n.  Project  and  Applicant  Eligibility 

Eligible  Applicants:  To  be  eligible  for 
funding  under  this  announcement, 
projects  must  meet  the  following 
requirements.  Eligible  applicants  for 
these  funds  include  public  and  private, 
non-profit  organizations.  Faith-based 
organizations  are  eligible  to  apply  for 
these  grants. 

Any  non-profit  organization 
isubmitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax-exempt  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 


State  in  which  the  corporation  or 
association  is  domiciled. 

Applicants  may  request  funding  to 
administer  a  refugee  IDA  project 
directly  with  refugee  participants  or  to 
act  as  an  intermediary  agency  which 
will  administer  multiple  projects 
through  participating  community-based 
organizations. 

Applicants  must  also  provide 
documentation  of  participation  of  a 
qualified  financial  institution(s)  in  the 
project.  This  documentation  must  be  in 
writing,  on  letterhead  of  the  financial 
institution,  and  signed  by  a  person 
authorized  to  make  the  commitment  on 
behalf  of  the  financial  institution.  The 
documentation  must  include  a 
commitment  by  the  financial  institution 
to  establish  IDAs  for  the  refugee 
participants,  to  establish  a  parallel 
account  (or  accounts)  for  the  matching 
funds,  and  to  provide  the  grantee  with 
account  activity  data  on  the  IDAs  and 
the  parallel  account(s)  in  a  timely 
manner. 

Project  and  Budget  Periods:  This 
announcement  invites  applications  for 
project  periods  of  up  to  three  years. 
Awards,  on  a  competitive  basis,  will  be 
for  a  one-year  budget  period. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
first  one-year  budget  period  but  within 
the  three-year  project  period  will  be 
entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grantee,  and  a 
determination  &at  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Part  m:  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,  "  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Hunlan 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

The  following  jurisdictions  have 
elected  not  to  participate  in  the 
Executive  Order  process.  Applicants 
from  these  jurisdictions  need  take  no 
action  in  regard  to  E.0. 12372:  Alabama, 
Alaska,  American  Samoa,  Arizona, 
Colorado,  Connecticut,  Hawaii,  Idaho, 
Indiana,  Kansas,  Louisiana, 
Massachusetts,  Minnesota,  Montana, 
Nebraska,  New  Jersey,  New  York,  Ohio, 
Oklahoma,  Oregon,  Palau, 
Permsylvania,  South  Dakota,  Tennessee, 


Vermont,  Virginia,  Washington,  and 
Wyoming. 

Although  the  jurisdictions  listed 
above  no  longer  participate  in  the 
process,  entities  which  have  met  the 
eligibility  criteria  of  the  program  may 
still  apply  for  a  grant  even  if  a  State, 
Territory,  Commonwealth,  etc.,  does  not 
have  a  Single  Point  of  Contact  (SPOC). 
All  remaining  jurisdictions  participate 
in  the  Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  The  applicant 
must  submit  all  required  materials,  if 
any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a.  Under  45 
CFR  100.8(a)(2),  a  SPOC  has  60  days 
from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine' endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
differentiate  clearly  between  mere 
advisory  comments  and  those  official 
State  process  recommendations,  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Attention:  Daphne 
Weeden,  Grants  Officer,  370  L'Enfant 
Promenade,  SW.,  Fourth  Floor  West, 
Washington,  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
with  the  application  materials  for  this 
program  announcement. 

B.  Initial  ACF  Screening 

Each  application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement; 
and  (2)  the  applicant  is  eligible  for 
funding. 

C.  Competitive  Review  and  Evaluation 
Criteria — Lifted  According  to  UPD 
Order 

Applications  that  pass  the  initial  ACF 
screening  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
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basis  of  specific  evaluation  criteria.  The 
evaluation  criteria  were  designed  to 
assess  the  quality  of  a  proposed  project 
and  to  determine  the  likelihood  of  its 
success.  The  evaluation  criteria  are 
closely  related  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of 
this  program  announcement.  Proposed 
projects  will  be  reviewed  iising  the 
following  evaluation  criteria: 

1 .  Objectives  and  Need  for  Assistance. 
The  application  identifies  the  refugee 
population  to  be  assisted  by  this  project 
and  describes  the  need  for  assistance  of 
this  population.  Indicators  of  the  need 
for  assistance  include  low  rates  of  home 
ownership,  education,  access  to  capital, 
and  use  of  financial  institutions  and 
high  rates  of  reliance  on  public 
assistance  and  of  incomes  below  200 
percent  of  the  Federal  poverty  level.  (15 
points) 

2.  Approach.  The  application 
provides  a  clear  explanation  of  a 
feasible,  appropriate,  and  complete  plan 
for  establishing  and  managing  IDAs  for 
the  refugee  participants  and,  to  the 
extent  possible,  for  leveraging 
additional  non-Federal  financial 
matching  resources.  The  plan  clearly 
describes  the  structure,  uses, 
requirements,  and  management  of  the 
IDAs  and  includes  procedures  for 
managing  the  parallel  account(s), 
ensuring  that  interest  on  the  matches  is 
credited  to  refugee  participants,  and 
providing  financial  training  appropriate 
to  the  refugee  population  and  to  the 
Savings  Goals  included  in  the  project. 
(25  points) 

3.  Organizational  Profiles.  Applicant 
organization  and  staff  and  partner 
organizations  have  demonstrated 
capability  to  implement  and  manage 
new  programs  and  to  recruit  and  work 
witb  the  refugee  population.  The 
applicant  has  developed  a  partnership 
with  a  financial  institution(s)  to 
implement  the  IDAs.  (25  points) 

4.  Results  or  Benefits  Expected.  The 
outcomes  and  benefits  proposed  are 
reasonable  and  reflect  the  objectives  of 
this  annoimcement.  The  methodology 
proposed  for  collecting  outcome  data  is 
reasonable.  (20  points) 

5.  Budget  and  Budget  Justification. 
The  budget  is  reasonable  and  clearly 
justified.  The  methodologies  for 
estimating  the  number  of  refugee 
participants  and  amount  of  matching 
funds  are  reasonable.  (15  points) 


Part  IV.  The  Application 

A.  Application  Development 

In  order  to  be  considered  for  a  grant 
imder  this  program  annoimcement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  and  in  the  manner 
prescribed  by  ACF.  Application 
materials  including  forms  and 
instructions  are  available  from  the 
contact  named  under  the  FOR  FURTHER 
INFORMATION,  CONTACT  section  in  the 
preamble  of  this  announcement. 

General  Guidelines  for  Preparing  a 
Project  IDescription 

Part  I — ^The  Proiect  Description 
Overview 

Purpose 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
shoiild  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  your  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  recommendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application. 

General  Instructions 

ACF  is  particularly  interested  in 
specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  Cross-referencing  should  be 
used  rather  than  repetition.  Supporting 
information  concerning  activities  that 
will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant- 
funded  activity  should  be  placed  in  an 
appendix.  Please  do  not  include  books 
or  videotapes  as  they  are  not  easily 
reproduced  and  are,  therefore, 
inaccessible  to  reviewers. 

Pages  should  be  numbered  and  a  table 
of  contents  should  be  included  for  easy 
reference. 

Part  n — Introduction 

Applicants  required  to  submit  a  full 
project  description  shall  prepare  the 
project  description  statement  in 
accordance  with  the  following 
instructions  and  the  specified 


evaluation  criteria.  The  instructions  give 
a  broad  overview  of  what  your  project 
description  should  include  while  ihe 
evaluation  criteria  expands  and  clarifies 
more  program-specific  information  that 
is  needed. 

Project  Sununary/ Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 

Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
annoimcement. 

Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived,  For  example,  ORR  is 
particularly  interested  in  the  projected 
outcomes  for  the  refugee  participants, 
including  the  number  of  IDAs 
established,  the  amount  of  savings  by 
refugee  participants,  the  number  and 
size  of  withdrawals  for  each  of  the 
Savings  Goals,  and  the  impact  of  the 
purchase  of  the  Savings  Goal  on  the 
refugee  participant's  movement  toward 
self-sufficiency. 

Approach 

Outline  a  plan  of  action  that  describes 
the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished. 
Account  for  all  functions  or  activities 
identified  in  the  application.  Cite  factors 
that  might  accelerate  or  decelerate  the 
work  and  state  your  reason  for  taking 
the  proposed  approach  rather  than 
others.  Describe  any  unusual  features  of 
the  project  such  as  design  or 
teclmological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
conmiunity  involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
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each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
accomplished.  When  accomplishments 
cannot  be  quantified  by  activity  or 
function,  list  them  in  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  ft'om  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

Geographic  Location 

Describe  the  precise  location  of  the 
project  and  boundaries  of  the  area  to  be 
served  by  the  proposed  project.  Maps  or 
other  graphic  aids  may  be  attached. 

Additional  Information 

Following  are  requests  for  additional 
information  that  need  to  be  included  in 
the  application: 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports,  or  statements 
fit)m  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses,  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
Qther  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission. 

The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate  or  by 
providing  a  copy  of- the  articles  of 
incorporation  bearing  the  seal  of  the 


State  in  which  the  corporation  or 
association  is  domiciled. 

Third-Party  Agreements 

Include  written  agreements  between 
grantees  and  subgrantees  or 
subcontractors  or  other  cooperating 
entities.  These  agreements  must  detail 
scope  of  work  to  be  performed,  work 
schedules,  remuneration,  and  other 
terms  and  conditions  that  structure  or 
define  the  relationship. 

Letters  of  Support 

Provide  statements  from  community, 
public  and  commercial  leaders  that 
support  the  project  proposed  for 
funding.  All  submissions  should  be 
included  in  the  application  OR  by 
application  deadline. 

Budget  and  Budget  justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

General 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget;  next  column(s),  non-Federal 
budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative.. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

justification:  Identity  the  project 
director  or  principal  investigator,  if 
known.  For  each  stafi'  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 


equivalent),  annual  salary,. grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note; 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  fi'eight, 
and  installation  shall  be  included  in  or 
excluded  fi-om  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices.) 

justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 
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Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  that  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  that 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with 
secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  Part  92  procediu-es,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  (currently  set  at 
$100,000).  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procinement  dociunents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions,  professional  services 
costs,  space  and  equipment  rentals,  printing 
and  publication,  computer  use,  training 
costs,  such  as  truition  and  stipends,  staff 
development  costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description,  and  a  justification 
for  each  cost  under  this  category. 

Indirect  Charges 

Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  ciurently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 


immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposed  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgement  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Program  Income 

Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project. 

Justification:  Describe  the  natiue, 
source,  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 
pages  in  the  application  that  contain 
this  information. 

Nonfederal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of 
the  SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  soince. 

Total  Direct  Charges,  Total  Indirect 
Charges,  Total  Project  Costs 

Applicants  requesting  financial 
assistance  for  non-construction  projects 
must  file  the  Standard  Form  424B, 
Assmances:  Non-Construction 
Programs.  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications.  Applicants  must 
provide  a  certification  regarding 
lobbying  when  applying  for  an  award  in 
excess  of  $100,000.  Applicants  must 
sign  and  retimi  the  certification  with 
their  applications.  Applicants  must 
disclose  lobbying  activities  on  the    . 
Standard  Form  LLL  when  appl)dng  for 
an  award  in  excess  of  $100,000. 
Applicants  who  have  used  non-Federal 
fimds  for  lobbying  activities  in 
connection  with  receiving  assistance 
under  this  annoimcement  shall 
complete  a  disclosure  form  to  report 
lobbying.  Applicants  must  sign  and 


return  the  disclosure  form,  if  applicable, 
with  their  applications. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug  Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  the  applicant  is  providing 
certification  and  need  not  mail  back  the 
certification  with  the  application. 
Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended,  or  otherwise 
ineligible  for  an  award.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
and  need  not  mail  back  the  certification  - 
with  the  application. 

B.  Application  Submission 

1.  Mailed  applications  postmarked 
after  the  closing  date  will  be  classified 
as  late. 

2.  Deadline.  Mailed  applications  shall 
be  considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Attention:  Daphne 
Weeden,  Grants  Officer,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  Applicants  must  ensure  that  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  a  legibly  dated,  machine 
produced  postmark  of  a  commercial 
mail  service  is  affixed  to  the  envelope/ 
package  containing  the  application(s). 
To  be  acceptable  as  proof  of  timely 
mailing,  a  postmark  horn,  a  commercial 
mail  service  must  include  the  logo/ 
emblem  of  the  commercial  mail  service 
company  and  must  reflect  the  date  the 
package  was  received  by  the  commercial 
mail  service  company  from  the 
Applicant.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed,)  Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  EST, 
at  the  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  ACF  Mailroom,  Second 
Floor  (near  loading  dock),  Aerospace 
Center,  901  D  Street,  SW.,  Washington, 
DC  20024,  between  Monday  and  Friday 
(excluding  Federal  holidays).  The 
address  must  appear  on  the  envelope/ 
package  containing  the  application  with 
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the  note  "Attention:  Daphne  Weeden, 
Grants  Officer."  ACF  cannot 
accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ACF 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

3.  Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

4.  Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  when 
circumstances  such  as  acts  of  God 
(floods,  hiuricanes,  etc.)  occur,  or  when 
there  is  widespread  disruption  of  the 
mail  service,  or  in  other  rare  cases. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

Program  Income 

1 1  Program  income  from  activities 
funded  under  this  program  may  be 
retained  by  the  recipient  and  added  to 
the  funds  committed  to  tl^e  project  and 
used  to  further  program  objectives.  ' 

Applicable  Regulations 

Applicable  U.S.  Department  of  Health 
and  Human  Services  regulations  can  be 
found  in  45  CFR  Part  74  or  92. 

Reporting  Requirements 

Grantees  imder  this  program 
announcement  will  be  required  to 
provide  quarterly  program  narrative 
reports,  describing  outcomes  and 
activities  imder  the  grant.  Grantees  will 
also  be  required  to  submit  semi-annual 
financial  reports  using  the  Financial 
Status  Report  (SF-269).  A  final  financial 
and  narrative  report  shedl  be  due  90 
days  after  the  end  of  the  project  period 
[i.e..  after  the  final  budget  period). 

Dated:  May  24.  2002. 
^^yen  Van  Hanh, 

Director,  Office  of  Refugee  Resettlement. 
[PR  Doc.  02-14465  Filed  6-7-02;  8:45  am] 
MLUNQ  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Mental  Health  Services: 
Notice  of  Meeting  Pursuant  to  Public 
Law  92-463,  notice  is  hereby  given  of 
the  meeting  of  the  Center  for  Mental 
Health  Services  (CMHS)  National 
Advisory  Council  in  June  2002. 


A  portion  of  the  meeting  will  be  open 
and  will  include  a  roll  call,  general 
announcements,  and  discussion  about 
consumer  affairs  and  prevention  and 
early  intervention  activities. 

Public  comments  are  welcome.  Please 
communicate  with  the  individual  listed 
below  as  contact  for  guidance.  If  anyone 
needs  special  accommodations  for 
persons  with  disabilities  please  notify 
the  contact  listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
grant  applications.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b(c)(6)  and  5 
U.S.C.  App.  2.  &  10  (d). 

A  summary  of  the  meeting  and  a 
roster  of  Cotmcil  members  may  be 
obtained  from  Ms.  Eileen  Pensinger, 
Executive  Secretary,  CMHS,  Room  15- 
99,  Parklawn  Building,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
4823. 

Committee  Name:  Center  for  Mental  Health 
Services  National  Advisory  Council. 

Meeting  Date:  June  20-21,  2002. 

Place:  The  Gaithersburg  Marriott 
Washingtonian  Center  (at  Rio),  9751 
Washingtonian  Boulevard,  Gaithersburg, 
Maryland. 

Type: 

Open:  June  20,  2002,  2:30  p.m.-5  p.m. 
Closed:  June  21,  2002,  8  a.m.-10:45  a.m. 
Open:  June  21,  2002, 10:45  a.m.-12:30  p.m. 

Contact;  Eileen  S.  Pensinger,  M.Ed., 
Executive  Secretary,  5600  Fishers  Lane, 
Parklawn  Building,  Room  15-99,  Rockville, 
Maryland  20857.  Telephone:  (301)  443-4823 
and  FAX  (301)  443-5163. 

Dated:  June  4,  2002. 
Toian  Vaughn, 

Executive  Secretary/Committee  Management 
Officer,  Substance  Abuse  and  Mental  Health 
Services  Administration. 
(PR  Doc.  02-14460  Filed  6-7-02;  8:45  am] 
BtUmOCOOe  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  a  Masting 

Pm-suant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  in  June  2002. 

The  SAMHSA  National  Advisory 
Council  meeting  will  be  open  and  will 
include  a  panel  presentation  on 
workforce  issues,  a  presentation  on  the 
President's  New  Freedom  Commission 
on  Mental  Health,  and  an  update  on 


SAMHSA's  Strategic  Plan.  The  agenda 
will  also  include  small  group  sessions 
on  SAMHSA's  programs  priorities:  co- 
occurring  disorders  and  trauma, 
substance  abuse  treatment  capacity,      ' 
seclusion  and  restraint,  prevention  and 
early  intervention,  children  and 
families,  New  Freedom  Initiative, 
terrorism/bio-terrorism,  homelessness, 
aging,  HIV/AIDS  and  Hepatitis  C,  and 
criminal  justice. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Substantive  program  information,  a 
siunmary  of  the  meeting,  and  a  roster  of 
Cotmcil  members  may  be  obtained  frx)m 
the  contact  whose  name  and  telephone 
number  is  listed  below. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Date/Time:  Thursday,  June  20.  2002, 
2:30  p.m.  to  5:30  p.m.  (Open). 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg, 
Maryland  20878. 

Contact:  Toian  Vaughn,  Executive 
Secretary,  5600  Fishers  Lane,  Parklawn 
Building,  Room  12C-15,  Rockville,  MD 
20857,  Telephone:  (301)  443-7016; 
FAX:  (301)  443-7590  and  E-mail: 
tvaughn@samhsa.gov. 

Dated:  June  4,  2002. 
Toian  Vaughn, 

Committee  Management  Officer,  SAMHSA. 
[FR  Doc.  02-14459  Filed  6-7-02:  8:45  am] 
BttJJNO  CODE  4169-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldllfs  Swvica 

Nys  County  Habitat  Conservation  Plan 
for  Lands  Conveyed  at  Lathrop  Wells, 
NV 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability 

SUMMARY:  Nye  County.  Nevada 
(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Siervice)  for  an 
Incidental  Take  Permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  proposed  permit  would  authorize 
take  of  the  federally  threatened  desert 
tortoise  [Gopherus  agassizii]  incidental 
to  otherwise  lawful  activities  associated 
with  the  development  of  100  acres 
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(project  site)  near  the  community  of 
Lathrop  Wells,  Nye  County,  Nevada. 

We  request  comments  from  the  public 
on  the  permit  application,  which  is 
available  for  review.  The  application 
includes  a  Low-Effect  Habitat 
Conservation  Plan  (HCP),  that  fully 
describes  the  proposed  project  and  the 
measures  that  the  Applicant  would 
undertake  to  minimize  and  mitigate 
anticipated  take  of  the  desert  tortoise,  as 
required  in  Section  10(a)(2)(B)  of  the 
Act. 

We  also  request  comments  on  our 
preliminary  determination  that  the  HCP 
qualifies  as  a  "low-effect"  plan,  eligible 
for  a  categorical  exclusion  imder  the 
National  Environmental  Policy  Act.  The 
basis  for  this  determination  is  discussed 
in  an  Environmental  Action  Statement, 
which  is  also  available  for  public 
review. 

DATES:  Written  comments  must  be 
received  no  later  than  July  10,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Cynthia  Martinez, 
Assistant  Field  Supervisor,  Southern 
Nevada  Field  Office,  4701  North  Torrey 
Pines  Drive.  Las  Vegas,  Nevada  89130. 
Comments  may  also  be  sent  by  facsimile 
to  (702) 515-5231. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Burroughs.  Wildlife  Biologist, 
at  the  address  above,  or  by  calling  (702) 
515-5230. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Please  contact  the  above  office  if  you 
would  like  copies  of  the  application, 
Habitat  Conservation  Plan  (HCP),  and 
Environmental  Action  Statement. 
Documents  also  will  be  available  for 
review  by  appointment,  during  normal 
business  hours  at  the  above  address. 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  fish  or 
wildlife  species  listed  as  endangered  or 
threatened,  respectively.  Take  of  listed 
fish  or  wildlife  is  defined  under  the  Act 
to  mean  "to  harass,  harm,  pursue,  himt, 
shoot,  woimd,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct."  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  authorize  incidental  take;  i.e., 
take  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  Regulations 
governing  incidental  take  permits  for 
threatened  and  endangered  species  are 
found  at  50  CFR  17.32  and  17.22, 
respectively.  Among  other  criteria, 
issuance  of  such  permits  must  not 
jeopardize  the  existence  of  federally 
listed  fish,  wildlife,  or  plants. 


The  Applicant  proposes  to  construct 
the  Nevada  Space  Museum  and 
associated  facilities,  the  Science  and 
Technology  Center,  and  other 
commercial  uses,  on  a  total  of  100  acres 
of  land.  In  total,  823.22  acres  of  land 
woidd  be  transferred  from  the  Bureau  of 
Land  Management  to  Nye  County 
pursuant  to  Public  Laws  106-113  and 
106-248,  as  amended,  and  the 
Recreation  and  Public  Purposes  Act  of 
1926,  of  which  a  total  of  100  acres 
would  be  permanently  removed  with 
the  remaining  acres  to  be  managed  for 
natural  resource  values  and  desert 
tortoise  habitat.  The  project  site  is 
immediately  north  of  the  intersection  of 
U.S.  Highway  95  and  Nevada  State 
Route  373  in  southern  Nye  County, 
Nevada.  The  land  to  be  conveyed  is 
irregular  in  shape  with  the  southern 
boundary  delineated  by  the  centerline  of 
U.S.  Highway  95  and  existing  private 
development.  The  western  boimdary  is 
coincident  with  the  western  boimdary 
of  T.  15  S.,  R.  49  E.,  Section  13  and 
property  lines  of  private  parcels,  and  the 
eastern  boimdary  is  coincident  with  the 
eastern  boimdary  of  T.  15  S.,  R.  50  E., 
Section  18.  The  northern  boundary  is 
coincident  with  the  northern  boundary 
of  Section  13,  the  northern  boundary  of 
the  western  half  of  Section  18,  and  the 
east-west  centerline  through  the  eastern 
half  of  Section  18.  The  project  site  is 
currently  undeveloped,  however, 
existing  and  ongoing  disturbances 
dominate  the  site.  Prevalent  vegetation 
on  the  conveyed  lands  is  creosote  bush 
(Larrea  tridentata)  and  white  bursage 
[Ambrosia  dumosa). 

In  2000,  biologists  conducted  surveys 
for  desert  tortoise  on  the  conveyed  lands 
and  determined  that  the  area  consisted 
of  poor  desert  tortoise  habitat.  No  desert 
tortoises  were  observed  during  the 
survey,  however  one  old  desert  tortoise 
burrow  and  a  single  scat  were  found. 
Based  on  these  surveys,  the  Service 
concluded  that  the  development  of  the 
project  site  would  not  result  in  direct 
take  of  the  desert  tortoise. 

The  Applicant  proposes  to  implement 
measures  to  minimize  and  mitigate  for 
the  removal  of  suitable  desert  tortoise 
habitat  from  the  lOO-acre  project  site 
and  impacts  to  desert  tortoise  that  may 
occur  in  the  area.  Specifically,  they 
propose  to  (1)  implement  desert  tortoise 
awareness  and  education  programs, 
including  signs  on  the  project  site;  (2) 
provide  funding  to  purchase  materials 
to  revegetate  off-site  desert  tortoise 
habitat;  and  (3)  undertake  various 
measures  during  and  after  development 
activities  at  the  project  site  to  minimize 
potential  impacts  to  desert  tortoise  and 
its  habitat. 


The  Service's  Proposed  Action 
consists  of  the  issuance  of  an  incidental 
take  permit  and  implementation  of  the 
HCP,  which  includes  measures  to 
minimize  and  mitigate  impacts  of  the 
project  on  the  desert  tortoise.  Two 
alternatives  to  the  taking  of  desert 
tortoise  under  the  Proposed  Action  are 
considered  in  the  HCP.  Under  the  No- 
Action  alternative  the  project  site  would 
not  be  developed  and  the  HCP  would 
not  be  implemented.  Without  the  HCP, 
the  desert  tortoise  would  not  benefit 
from  mitigation  measures  in  the 
Proposed  Action.  Non-native  plants 
would  continue  to  invade  the  project 
site  where  disturbance  currently  exists, 
human  disturbances  of  the  area  would 
likely  continue,  and  no  contribution  to 
the  preservation  and  management  of 
high  quality,  off-site  desert  tortoise 
habitat  would  occur.  The  No- Action 
alternative  would  also  economically 
impact  Nye  County^ 

Under  the  Alternate  Site  Selection 
alternative,  a  different  site  would  be 
used  for  commercial  and  community 
development.  This  alternative  is 
considered  infeasible  because  (1)  the 
lands  to  be  conveyed  to  Nye  County 
have  been  identified  through  Public 
Law  106-113,  as  amended;  (2)  most 
other  lands  outside  the  conveyance  area 
have  not  been  identified  by  the  Bureau 
of  Land  Management  (BLM)  for 
disposal;  and  (3)  lands  outside  the 
conveyance  area  that  have  been 
identified  for  disposal  by  the  BLM  have 
equal  or  better  quality  desert  tortoise 
habitat  that  would  be  impacted. 
Implementation  of  the  Alternate  Site 
Selection  alternative  would  result  in 
similar  impacts  as  the  proposed  project 
site,  and  would  not  substantially  benefit 
the  desert  tortoise. 

The  Service  has  made  a  preliminary 
determination  that  the  HCP  qualifies  as 
a  "low-effect"  plan  as  defined  by  the 
Habitat  Conservation  Planning 
Handbook  (November  1996).  Our 
determination  that  a  habitat 
conservation  plan  qualifies  as  a  low- 
effect  plan  is  based  on  the  following 
three  criteria:  (1)  Implementation  of  the 
plan  would  result  in  minor  or  negligible 
effects  on  federally  listed,  proposed,  and 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  plan  would  result 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  plan,  considered 
together  with  the  impacts  of  other  past, 
present  and  reasonably  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  cumulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant. 
As  more  fully  explained  in  our 
Environmental  Action  Statement,  the 
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Applicant's  proposal  to  construct  the 
museum  and  technology  center  qualifies 
as  a  "low-effect"  plan  for  the  following 
reasons: 

1.  Approval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the 
desert  tortoise  and  its  habitat.  The 
Service  does  not  anticipate  significant 
direct  or  cumulative  effects  to  the  desert 
tortoise  resulting  from  development  of 
the  project  site. 

2.  Approval  of  the  HCP  would  not 
have  adverse  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  HCP  would  not 
result  in  any  cumulative  or  growth 
inducing  impacts  and,  therefore,  would 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  any 
Federal,  State,  local  or  tribal  laws. 

5.  Approval  of  the  HCP  would  not 
establish  a  precedent  for  future  actions 
or  represent  a  decision  in  principle 
about  future  actions  with  potentially 
significant  environmental  effects. 

The  Service  therefore  has  made  a 
pireliminary  determination  that  approval 
of  the  HCP  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  Policy  Act,  as  provided 
by  the  Department  of  the  Interior 
Manual  (516  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  documentation. 

The  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the 
Endangered  Species  Act.  We  will 
evaluate  the  permit  application,  the 
HCP,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10  (a) 
of  the  Act.  If  the  requirements  are  met, 
the  Service  will  issue  a  permit  to  Nye 
County.  We  will  make  the  final  permit 
decision  no  sooner  than  30  days  from 
the  daite  of  this  notice. 

Dated:  May  31.  2002. 

D.  Kenneth  NfcDermond, 

Deputy  Manager,  California/Nevada 
Operations  Office,  Sacramento.  California. 

IFR  Doc.  02-14397  Filed  6-7-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Mineral*  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  and  revision 

of  a  currently  approved  information 

collection  (OMB  Control  Number  1010- 

0114). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  submitting  to  OMB  for 
review  and  approval  an  information 
collection  request  (ICR)  for  the 
paperwork  requirements  in  the 
regulations  under  30  CFR  part  250, 
subpart  A,  General,  and  associated 
forms  and  Notices  to  Lessees  and 
Operators  (NTLs). 

DATES:  Submit  written  comments  by 
July  10,  2002. 

ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
hiterior  (1010-0114),  725  17th  Street, 
NW,  Washington,  DC  20503.  Mail  or 
hand-carry  a  copy  of  your  comments  to 
the  Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024;  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  forms  and  regulations 
that  require  the  subject  collection  of 
information. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  250,  subpart  A, 
General. 

Forms:  MMS-132,  Hurricane  and 
Tropical  Storm  Evacuation  and 
Production  Curtailment  Statistics,  Gulf 
of  Mexico  Region  (GOMR);  MMS-1132, 
Designation  of  Operator;  MMS-1832. 
Notification  of  Incidents  of 
Noncompliance  (INCs). 

OMB  Control  Number:  1010-0114. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations  to 
administer  leasing  of  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease. 
Operations  on  the  OCS  must  preserve, 
protect,  and  develop  oil  and  natural  gas 


resources  in  a  manner  which  is 
consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible:  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition.  Section  1332(6)  requires 
that  "operations  in  the  [Ojuter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well  trained 
personnel  using  technology, 
'  precautions,  and  other  techniques 
sufficient  to  prevent  or  minimize  the 
likelihood  of  blowouts,  loss  of  well 
control,  fires,  spillages,  physical 
obstructions  to  other  users  of  the  waters 
or  subsoil  and  seabed,  or  other 
occurrences  which  may  cause  damage  to 
the  environment  or  to  property  or 
endanger  life  or  health." 

Federcd  policy  and  statutes  require  us 
to  recover  the  cost  of  services  that 
confer  special  benefits  to  identifiable 
non-Federal  recipients.  Section  250.165 
requires  a  State  lessee  to  pay  a  fee  when 
applying  for  a  right-of-use  and  easement 
on  the  OCS.  The  Independent  Offices 
Appropriation  Act  (31  U.S.C.  9701). 
OMB  Circular  A-25,  and  the  Omnibus 
Appropriations  Bill  (Pub.  L.  104-133, 
110  Stat.  1321,  April  26, 1996)  authorize 
agencies  to  collect  these  fees  to 
reimburse  us  for  the  cost  to  process 
applications  or  assessments.  This  fee  is 
the  same  as  that  required  for  filing 
pipeline  right-of-way  applications  as 
specified  in  §  250.1010(a). 

This  notice  concerns  the  reporting 
and  recordkeeping  elements  of  the  30 
CFR  part  250,  subpart  A,  General 
regulations  and  related  forms  and  NTLs 
that  clarify  and  provide  additional 
guidance  on  some  aspects  of  the 
regulations.  Responses  are  mandatory. 
No  questions  of  a  "sensitive"  nature  are 
asked.  MMS  will  protect  proprietary 
information  according  to  30  CFR 
250.196  (Data  and  information  to  be    ■ 
made  available  to  the  public),  30  CFR 
part  252  (OCS  Oil  and  Gas  Information 
Program),  and  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  its 
implementing  regulations  (43  CFR  part 
2).  MMS  OCS  Regions  use  the 
information  collected  under  subpart  A 
to  ensure  that  operations  on  the  OCS  are 
carried  out  in  a  safe  and  pollution-free 
manner,  do  not  interfere  with  the  rights 
of  other  users  on  the  OCS,  and  balance 
the  development  of  OCS  resources  with 
the  protection  of  the  environment. 

Frequency;  The  frequency  is  "on 
occasion"  for  most  of  the  requirements 
in  subpart  A.  The  form  MMS-132  is 
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submitted  daily  during  the  period  of 
emergency. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  one  State 
and  130  Federal  OCS  oil  and  gas  or 
sulphur  lessees. 


Estimated  Reporting  and 
Recordkeeping  "Houi^'  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of 
22,467  biu-den  hours.  The  following 
chart  details  the  individual  components 
and  estimated  hour  burdens.  In 


calculating  the  burdens,  we  assumed 
that  respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burdens. 


Citation 

30  CFR  part  250  subpart  A 

and  related  forms/NTLs 

Reporting  or  recordkeeping  requirement 

Hour  bur- 
den 

Average  annual  number 

Annual 
burden 
hours 

104;  Form  MMS-1832 

Appeal  orders  or  decisions;  appeal  INCs— burden  included  with  30  CFR  290  (1010-0121) 

0 

109(a);110 

Sutimit  welding,  buming,  and  hot  tapping  plans  

2 

170  Dians 

340 

115;  116 

Request  determination  of  well  producibility;  submit  data  & 
responses  infomiation;  notify  MMS  of  test. 

3 

125 

375 

118;  119;  121;  124 

Apply  for  injection  or  subsurface  storage  of  gas 

10 

10  applications 

100 

130-133;  Form  MMS-1832  .. 

Submit  "green"  response  copy  of  fomri  MMS-1832  indi- 
cating date  violations  (INCs)  corrected. 

2 

1,500  forms  (4245  actual 
INCs). 

3,000 

Request  reconsideration  from  issuance  of  an  INC  

^Ai 

215  requests 

108 

Request  waiver  of  14-day  response  time 

••/fe 

425  waivers  ,.. 

213 

Notify  MMS  before  reluming  1o  operations  if  shut-in  

V4 

2,190  notices  

548 

133 

Request  reimbursement  for  food,  quarters,  and  transpor- 
tation provided  to  MMS  representatives  (OCS  Lands 
Act  specifies  reimbursement;  no  requests  received  in 
many  years;  minimal  burden). 

1 

request 

1 

135  MMS  internal  process  .... 

Submit  Performance  Improvenient  Plan  for  enforcement 
actions. 

40 

8  plans 

320 

140  

Request  various  oral  approvals  not  specifically  covered 
elsewhere  in  regulatory  requirements. 

Va 

200  requests 

50 

141 

Request  approval  to  use  new  or  aHemative  procedures, 
including  BAST  not  specifically  covered  elsewhere  in 
regulatory  requirements. 

20 

15  requests 

300 

142 

Request  approval  of  departure  from  operating  require- 
ments not  specifically  covered  elsewhere  in  regulatory 
requirements. 

2 

50  requests 

100 

•i 

143;  144;  145;  Form  MMS- 

Submit  designation  of  operator  &  report  change  of  ad- 
dress or  notice  of  temiination;  submit  designation  of 
local  agent. 

V4 

1,280  forms 

320 

1123. 

150;  151;  152;  154(a)  

Name  and  identify  facilities,  etc.,  with  signs 

2 

155  new  or  replacement 
signs. 

310 

150;  154(b) 

Identify  wells  with  paint  or  signs 

1 

1,415  new  wells 

1,415 

160;  161  

OCS  lessees:  Apply  for  new  or  rrodified  right  of  use  and 
easement  to  construct  and  maintain  off-lease  plat- 
forms, artificial  islands,  and  installations  and  other  de- 
vices. 

5 

30  applications 

150 

165  

State  lessees:  Apply  for  new  or  rrKKJified  right-of-use  and 
easement  to  constmct  and   maintain  off-lease   plat' 
forms,  artificial  islands,  and  installations  and  other  de- 
vices. 

5 

1  application 

5 

166  

State  lessees:  Furnish  surety  bond— burden  included  with  30  CFR  256  (1010-0006) 

0 

168;  170;  171;  172;  174; 
175;  177;  180(b).  (d). 

Request  suspension  of  operations  or  production;  submit 
schedule  of  work  hours  leading  to  commencement. 

10 

250  requests 

2.500 

« 

Submit  progress  reports  on  suspension  of  operations  or 
production  as  condition  of  approval. 

2 

1,070  reports 

2,140 
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Citation 

30  CFR  part  250  subpart  A 

and  related  forms/NTLs 

Reporting  or  recordkeeping  requirement 

Hour  bur- 
den 

Average  annual  number 

Annual 
burden 
hours 

177(a) 

Conduct  site-specific  study;  submit  results.  No  instances 
requiring  this  study  in  several  years— could  be  nec- 
essary if  a  situation  occurred  such  as  severe  damage 
to  a  platform  or  structure  caused  by  a  humcane  or  a 
vessel  collision. 

80 

1  study/report 

80 

177(b),  (c),  (d);  182;  183, 
185;  194. 

Various  references  to  submitting  new,  revised,  or  modified  expk)ration  plan,  devek>pment  and  pro- 
duction plan,  or  development  operations  coordination  document,  and  related  surveys  and  reports- 
burden  included  with  30  CFR  250,  subpart  B  (1010-0049). 

0 

KMa),  (f),  (g),  (h),  (i),  (j)  

Notify  and  submit  report  on  various  leaseholding  oper- 
ations and  lease  production  activities. 

^/i 

1,500  reports  

750 

180(a),  (b),  (c) 

When  requested,  submit  production  data  to  demonstrate 
production  in  paying  quantities  to  maintain  lease  be- 
yond primary  term. 

6 

20  submisskxis 

120 

180(e) 

Request  more  than  180  days  to  resume  operations 

3 

5  requests 

15 

181(d);  182(b),  183(b)(2)  

Request  termination  of  suspension  and  cancellation  of 
lease  (no  requests  in  recent  years  for  termination/can- 
cellation of  a  lease;  minimal  burden). 

20 

2  requests 

40 

184   

Request  compensation  for  lease  cancellation  mandated 
by  the  OCS  Lands  Act  (no  qualified  lease  cancellations 
in  many  years;  minimal  burden  compared  to  benefit). 

50 

1  request 

50 

190      

Submit  requests,  applications,  and  notices  under  various 
regulations— burden  included  with  applicable  require- 
ment. 

0 

191  

Report  accidents,  deaths,  serious  injuries,  fires,  explo- 
sions and  blowouts. 

7 

135  reports  

945 

191(a) 

Report  spills  of  oil— burden  included  with  30  CFR  254  (1010-0091). 

0 

192;  Forni  MMS-132  

Daily  report  of  evacuation  statistics  for  natural  occur- 
rence/hurricane (forni  MMS-132  in  the  GOMR)  when 
circumstances  wan-ant. 

1 

620  reports  or  forms 

620 

193   

Report  apparent  violations  or  non-compliance 

V/2 

2  reports  

3 

194  NTL  exception  requests 

Request  departures  from  conducting  archaeological  re- 
sources surveys  and/or  submitting  reports  in  GOMR. 

1 

95  requests 

95 

194(c)  '. 

Report  archaeological  discoveries  (only  one  instance  in 
many  years;  minimal  burden). 

1 

1  report  

1 

195  

Submit  data/infomnation  for  post-lease  geological  and  geophysical  activity  and  request  reimburse- 
ment—burden included  with  30  CFR  251  (1010-0048). 

0 

Subtotal — Reoortino    

11.492 

15.014 

108(a) 

Retain  records  of  crane  inspection,  testing,  and  mainte- 
nance for  2  years;  crane  operator  qualifk:ations  4 
years. 

2 

2.540  recordkeeoers 

5,080 

139(b) 

Retain  welding,  buming,  and  hot  tapping  plan  and  ap- 
proval for  the  life  of  the  facility. 

Va  hour 

4.225  ooerations 

2,113 

132(b)(3) 

1 

Make  available  all  records  related  to  inspections  not  spe- 
cifically covered  elsewhere  in  regulatory  requirements. 

1 

130  lessees/operators  

260 

Subtotal — RecordkeeDina 

6,895 

7,453 

Total  Hour  Burden 

18,387 

22,467 

ir  tha      aaa 

nrv  mav  nnt  rnnHiirt  nr  »nr 

msnr  fl 

Recordkeeping  "Non-Hour  Cost" 
Burden:  The  application  filing  fee 
required  in  §  250.165  is  the  only 


subpart  A  regulations.  This  filing  fee  is 
currently  set  at  $2,350. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 


collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 
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collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501,  et  seq.) 
requires  each  agency  "*   *   *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *   *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the   - 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  emd  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  November  26, 
2001,  we  published  a  Federal  Register 
notice  (66  FR  59024)  announcing  that 
we  would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition.  §  250.199  provides  the  OMB 
(  control  numbers  for  the  information 
collection  requirements  imposed  by  the 
30  CFR  part  250  regulations  and  forms. 
That  regulation  also  informs  the  public 
that  they  may  comment  at  any  time  on 
these  collections  of  information  and 
provides  the  address  to  which  they 
should  send  comments.  We  have 
received  no  comments  in  response  to 
these  efforts.  The  required  PRA  public 
disclosure  and  comment  statements  are 
displayed  on  forms  MMS-132,  MMS- 
1123.  and  MMS-1832. 

If  you  wish  to  comment  in  response 
to  this  notice,  send  your  comments 
directly  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  The 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximimi 
consideration,  OMB  should  receive 
public  comments  by  July  10,  2002. 

Public  Comment  Policy:  Our  practice 
is  to  make  conunents.  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  vdll  honor  to  the 
extent  allowable  by  law.  There  may  be 
circimistances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 


prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

AIMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  April  25,  2002. 
E.P.  Danenberger 

Chief.  Engineering  and  Operations  Division. 
[FR  Doc.  02-14476  Filed  6-7-02;  8:45  am] 
BOXING  CODE  4310-MR-I> 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS) 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  New  Collection 
Secure  Our  Schools  Act  Grant 
Application  Kit. 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
aifected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  August  9,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale. 
(202)  305-7780.  Office  of  Community 
Oriented  Policing  Services.  1100 
Vermont  Avenue,  NW.,  Washington.  DC 
20530.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged. 

Your  comments  should  address  one 
or  more  of  the  following  four  points: 

(1)  Evaluate  whether  tne  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Secure  Our  Schools  Act  Grant 
Application  Kit. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  local  or  tribal 
government  law  enforcement  agencies 
in  collaboration  with  schools  to  improve 
security  in  and  on  school  grounds. 
Other:  None.  The  Secure  Our  Schools 
Act  Grant  Program  allows  recipients  the 
opportunity  to  establish  and  enhance  a 
variety  of  school  safety  equipment  and/ 
or  programs.  The  information  collected 
will  be  used  by  the  COPS  Office  to 
determine  the  grantee's  eligibility  for 
funding  under  the  Secure  Our  Schools 
Act  Grant  Program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  100 
response.  The  estimated  amount  of  time 
required  for  the  average  respondent  to 
respond  is  8  hours. 

(6)  As  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  900  estimated  total 
public  burden  hours  associated  with 
this  information. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer.  Information  Management  and 
Security  StaH.  Justice  Management 
Division.  United  States  Department  of 
Justice.  601  D  Street  NW..  Patrick  Henry 
Building.  Suite  1600.  NW..  Washington. 
DC  20530. 
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Dated:  June  4,  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  oflustice. 
(FR  Doc.  02-14443  Filed  6-7-02:  8:45  am) 

BILUNO  CODE  4410-AT-M 

DEPARTMENT  OF  JUSTICE 

Notice  Of  l-odging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Consistent  with  28  CFR  50.7,  notice  is 
hereby  given  that  on  May  17,  2002, 
proposed  consent  decrees  ("Consent 
Decrees"  in  United  States  v.  Catalina 
Furniture  Co.,  Inc.,  and  Capital  Cabinet 
Corporation,  Civil  Action  No.  CIV-02- 
03974  (GHK)(RZx)  were  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California. 

The  Consent  Decrees  resolve  claims 
that  the  United  States  asserted  against 
Catalina  and  Capital  in  a  civil  complaint 
filed  concurrently  with  the  lodging  of 
the  Consent  Decrees.  The  complaint 
alleges  violations  of  the  Clean  Air  Act 
at  a  facility  located  in  La  Mirada, 
California  owned  by  Capital  and 
operated  by  Catalina.  Catalina  operated 
a  wood  fumitvu-e  manufacturing  facility. 
Catalina  leased  the  facility  along  with 
four  spray  booths  from  Capital.  Capital 
transferred  its  permits  for  the  spray 
booths  to  Catalina.  Catalina  installed  an 
additional  eleven  spray  booths.  The 
complaint  alleges  that  Catalina  failed  to 
obtain  permits  to  construct  or  operate 
the  spray  booths;  that  Catalina  failed  to 
install  equipment  to  meet  the  Lowest 
Achievable  Emissions  Rate;  that 
Catalina  failed  to  obtain  emission 
reduction  credits;  that  Capital  allowed 
the  operation  of  its  spray  booths  without 
obtaining  permits  or  installing  necessary 
control  equipment;  and  that  Capital 
illegally  attempted  to  transfer  its 
permits,  all  in  violation  of  the  Clean  Air 
Act  and  the  State  Implementation  Plan. 
Catalina  has  ceased  operations  at  the 
facility  and  its  assets  have  been  sold. 

The  Consent  Decrees  requires  Catalina 
to  pay  a  civil  penalty  of  $50,000.  plus 
interest  and  Capital  to  pay  a  civil 
penalty  of  $30,000  plus  interest.  Capital 
must  surrender  its  permits  for  the  four 
spray  booths  and  relinquish  any  right  to 
emission  reduction  credits.  Catalina 
agrees  not  to  re-commence  operations  at 
the  La  Mirada  facility.  Catalina  also 
agrees  that  if  it  begins  operations  of 
coating  equipment  in  the  South  Coast 
Air  Basin  in  California  it  will  obtain 
permits  and  limit  emissions  by  using 
<^ltra-low  VOC  content  coatings. 
I  The  Department  of  Justice  will  receive 
/ibr  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 


relating  to  the  Consent  Decrees. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natiual  Resources 
Division.  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Catalina  Furniture  Co.,  Inc. 
and  Capital  Cabinet  Corporation,  Civil 
Action  No.  CIV-02-03974  (GHK)(RZx) 
and  D.J.  Ref.  90-5-2-1-06468. 
The  Consent  Decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Federal  Building,  Suite 
7516,  300  North  Los  Angeles  Street.  Los 
Angeles,  California  90015  or  at  EPA 
Region  9,  75  Hawthorne  Street.  San 
Francisco,  California  94105.  A  copy  of 
the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611,  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  number  (202)  514- 
0097.  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $3.00 
(for  the  Capital  Decree)  or  $5.00  (for  the 
Catalina  Decree)  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

Ellen  M.  Mahan, 

Assistant  Section  Chief,  Environmental 

Enforcement  Section. 

IFR  Doc.  02-14401  Filed  6-7-02;  8:45  am] 

BILUNC  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  268-2002] 

Privacy  Act  of  1974;  Notice  of  the 
Removal  of  Two  Systems  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Department  of  Justice  (DOJ)  is  removing 
two  published  Privacy  Act  systems  of 
records:  the  Justice  Management 
Division's  (JMD)  "Accounting  System 
for  the  Offices,  Boards  and  Divisions 
and  the  United  States  Marshals  Service, 
JUSTICE/JMD-007;"  and  the  Office  of 
Justice  Programs'  (OJP)  "Financial 
Management  System.  JUSTICE/OJP- 
005." 

The  reasons  for  the  removal  of  these 
two  systems  of  records  is  that  a 
Department-wide  system,  entitled 
"Accounting  Systems  for  the 
Department  of  Justice,  DOJ-OOl". 
published  May  28.  1999  at  64  FR  29069. 
replaced  systems  which  existed  for 
separate  Department  components.  DOJ- 
OOl  also  included  new  disclosure 
provisions.  As  a  result,  it  is  no  longer 
necessary  to  maintain  these  two  systems 
of  records.  Therefore,  the  "Accounting 


System  for  the  Offices,  Boards  and 
Divisions  and  the  United  States 
Marshals  Service."  last  published  in  the 
Federal  Register  on  October  17,  1988  at 
53  FR  40527,  are  removed  from  the 
Department's  compilatioq  of  Privacy 
Act  systems. 

Dated:  May  30,  2002. 
Robert  F.  Diegelman, 
Acting  Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  02-14400  Filed  6-7-02:  8:45  am) 
MLUNO  coot  4410-Cr^ 


DEPARTMENT  OF  JUSTICE 

Motor  Vehicles;  Alternative  Fuel 
Vehicle  (AFV)  Report 

agency:  Justice  Management  Division. 
ACTION:  Notice  of  Availability— Fleet 
(AFV)  Report. 

SUMMARY:  In  accordance  with  the  Energy 
Policy  Act  of  1992  (EPAct)  (42  U.S.C. 
13211-13219)  as  amended  by  the 
Energy  Conservation  Reauthorization 
Act  of  1998  (Pub.  L.  105-388),  and 
Executive  Order  (EO)  13149.  "Greening 
the  Government  Through  Federal  Fleet 
and  Transportation  Efficiency."  the 
Department  of  Justice's  annual 
alternative  fuel  reports  are  available  on 
the  following  Department  of  Justice  Web 
site:  http://www.usdoj.gov/jmd/ 
publications/ publications. htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  C.  Dobbs.  (202)  514-6755. 

Dated:  May  30,  2002. 
Robert  F.  Diegelman, 
Acting  Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  02-14399  Filed  6-7-02:  8:45  am) 
BILUNO  COM  4410-CW-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  Extension  of  a 
ciurently  approved  collection; 
Department  of  Justice  Federal  Coal 
Lease  Review  Information. 

The  Department  of  Justice  (DOJ), 
Antitrust  Division,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
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obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encoiiraged  and  will  be  accepted  for 
"sixty  days"  until  August  9,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Jill  Ptacek,  Antitrust 
Division,  Department  of  Justice,  325  7th 
Street  NW,  Washington,  DC  20350. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  coDceming  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciiracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Department  of  Justice  Federal  Coal 
Lease  Review  Information. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATR-139  and 
ATR-140. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for 
Profit.  Other:  none.  The  Department  of 
Justice  evaluates  the  competitive  impact 
of  issuances,  transfers  and  exchanges  of 
federal  coal  leases.  These  forms  seek 
information  regarding  a  prospective  coal 
lessee's  coal  reserves  subject  to  the 
federal  lease.  The  Department  uses  this 
information  to  determine  whether  the 


coal  lease  transfer  is  consistent  with  the 
antitrust  laws. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  20 
respondents  will  complete  the  form 
within  approximately  2  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  40 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW,  Washkigton,  DC 
20530. 

Dated:  June  5,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 

Department  of  Justice. 

IFR  Dcx;.  02-14447  Filed  &-7-02:  8:45  am] 

BIUJNG  CODE  4410-01-M 


DEPARTMEffT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  PCAD  Venture  Team 

Notice  is  hereby  given  that,  on  April 
17,  2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  PCAD  Venture 
Team  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  International  Business 
Machines  Corporation,  Yorktown 
Heights,  NY  has  been  added  as  a  party 
to  this  venture.  Also,  SDL,  Inc.,  San 
Jose,  CA;  Hewlett-Packard,  Westlake 
Village,  CA;  and  Northern  Telecom. 
Inc.,  McLean,  VA  have  been  dropped  as 
parties  to  this  ventxire.  Rsoft,  Ossining, 
NY  changed  its  name  to  Rsoft  Design 
Group,  Ossining,  NY. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  PCAD 
Venture  Team  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 


On  February  10, 1999,  The  PCAD 
Venture  Team  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Feder9l 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  26, 1999  (64  FR  28520). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  02-14402  Filed  &-7-02;  8:45  am] 
MLUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  information  Coiiection 
Activities:  Proposed  Coiiection; 
Comment  Request 

ACTION:  60-day  notice  of  information 
collection  imder  review;  Extension  of  a 
currently  approved  collection; 
Application  for  Registration  (DEA  From 
224),  Application  for  Registration 
Renewal  (DEA  Form  224A)  and 
Affidavit  for  Chairn  Renewal  DEA  Retail 
Pharmacy  Registration  (DEA  Form 
224B). 

The  Department  of  Justice,  Drug 
Enforcement  Administration  (DEA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  August  9,  2002.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
need  a  copy  of  the  proposed  information 
collection  instniment  with  instructions 
or  need  additional  information,  please 
contact  Patricia  M.  Good,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 

Written  comments  and  suggestions 
are  requested  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(e)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection : 
Application  for  Registration  (DEA  Form 
224),  Application  for  Registration 
Renewal  (DEA  Form  224A)  and 
Affidavit  for  Chain  Renewal  DEA  Retail 
Pharmacy  Registration  (DEA  Form 
224B). 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA  Forms  224,  224a  and 
224B.  Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Not-for-Profit  Institutions; 
State,  Local  or  Tribal  Government.  All 
firms  and  individuals  who  distribute  or 
dispense  controlled  substances  must 
register  with  the  DEA  under  the 
Controlled  Substances  Act.  Registration 
is  needed  for  control  measures  over 
Jegal  handlers  of  controlled  substances, 
and  is  used  to  monitor  their  activities. 

(5)  An  estimate  of  the  total  number  of 
jvspondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
67,451  respondents  completing  DEA 
Form  224,  within  12  minutes  for  each 
response,  resulting  in  approximately 
13,490  burden  hours.  There  are 
approximately  357,510  respondents 
completing  DEA  Form  g24A,  within  12 
minutes  for  each  response,  resulting  in 
approximately  71,502  burden  hours. 
There  are  approximately  48  respondents 
completing  DEA  Form  224B,  within  5 
hours  for  each  response,  resulting 
approximately  240  burden  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  a  total  of 
approximately  85,232  annual  burden 


hours  associated  with  this  information 
collection. 

If  additional  information  is  required 
contact  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated:  June  4,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
[PR  Doc.  02-14444  Filed  6-7-02:  8:45  am] 
BILUNQ  COM  4410-0»-M 


DEPARTMENT  OF  JUSTiCE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  60-day  notice  of  information 
collection  under  review;  Extension  of  a 
currently  approved  collection. 
Application  for  Registration  (DEA  Form 
363),  Application  for  Registration 
Renewal  (DEA  Form  363a).  and 
Application  for  Registration  Renewal 
(chain)  (DEA  Form  363b). 

The  Department  of  Justice,  Drug 
Enforcement  Administration  (DEA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  August  9,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  need  additional  information,  please 
contact  Patricia  M.  Good,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 

Written  comments  and  suggestions 
are  requested  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

C>verview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

■  (2)  The  title  of  the  form /collection: 
Application  for  Registration  (DEA  Form 
363),  Application  for  Registration 
Renewal  (DEA  Form  363a),  and 
Application  for  Registration  Renewal 
(chain)  (DEA)  Form  363b). 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA  Forms  363,  363a,  363b. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Not-for-profit  institutions. 
Practitioners  who  dispense  narcotic 
drugs  to  individuals  for  maintenance  or 
detoxification  treatment  must  register 
with  the  DEA  under  the  Narcotic 
Addiction  Treatment  Act  of  1974. 
Registration  is  needed  for  control 
measures  and  is  used  to  prevent 
diversions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
100  respondents  completing  form  DEA 
363.  which  will  take  the  average 
respondent  about  .5  hours  to  complete 
resulting  in  approximately  50  annual 
burden  hours.  There  are  approximately 
1,151  respondents  completing  form  DEA 
363a  which  will  take  the  average 
respondent  about  .5  hours  to  complete 
resulting  in  approximately  575.5  annual 
burden  hours.  Currently  no  one  has 
completed  the  form  DEA  363b. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  625.5  estimated 
total  aimual  public  burden  hours 
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associated  with  this  information 
collection. 

If  additional  information  is  required 
contact  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Seciuity  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated:  June  4,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
(FR  Doc.  02-14445  Filed  6-7-02;  8:45  am] 
BIUJNO  CODE  441(H»-«i 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activttiea:  Propoeed  Collection; 
Comment  Reqiiest 

action:  60-day  Notice  of  Information 
Collection  Under  Review;  Extension  of 
a  currently  approved  collection; 
Application  for  Registration  (DEA  Form 
225);  Application  for  Registration 
Renewal  (DEA  Form  225A);  Affidavit  for 
Chain  Renewal  (DEA  Form  225B). 

The  Department  of  Justice  Drug 
Enforcement  Administration  (DEA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  August  9.  2002.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  need  additional  information,  please 
contact  Patricia  M.  Good,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  Washington,  DC  20537. 

Written  comments  and  suggestions 
are  requested  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Yout  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Application  for  Registration  (DEA  Form 
225);  Application  for  Registration 
Renewal  (DEA  Form  225A);  Affidavit  for 
Chain  Renewal  (DEA  Form  225B). 

(3)  The  agency  fonn  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA  Forms  225.  225a.  225B. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  The  Controlled 
Substances  Act  requires  all  persons  who 
manufacture,  distribute,  import,  export, 
conduct  research  or  dispense  controlled 
substances  to  register  with  DEA. 
Registration  provides  a  closed  system  of 
distribution  to  control  the  flow  of 
controlled  substances  through  the 
distribution  chain. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
1.353  respondents  completing  DEA 
Form  225,  within  30  minutes  for  each 
response,  resulting  in  approximately 
676.5  biuden  hours.  There  are 
approximately  10.019  respondents 
completing  DEA  Form  225A,  within  30 
minutes  for  each  response,  resulting  in 
approximately  5,009.5  burden  hoiu-s. 
There  are  approximately  7  respondents 
completing  DEA  Form  225B,  within  1 
hour  for  each  response,  resulting  in 
approximately  7  burden  hoiu-s. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  a  total  of 
approximately  5,693  annual  burden 


hours  associated  with  this  information 
collection. 

If  additional  information  is  required 
contact  Brenda  E.  Dyer,  Department 
Deputy  Clearemce  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington. 
DC  20530. 

Dated:  )une  4,  2002. 
•Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 

[FR  Doc.  02-14446  Filed  6-7-02;  8:45  am) 

BIUJNO  CODE  4410-09-M 


DEPARTMENT  OF  UVBOR 

Mine  Safety  and  ilealth  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Consolidation  Coal  Company 

[Docket  No.  M-2002-045-C1 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Blacksville 
No.  2  Mine  (I.D.  No.  46-01968)  located 
in  Monongalia  County.  West  Virginia. 
The  petitioner  proposes  to  establish 
check  point  numbers  B-CK-1,  CK-2 
and  B-CK-3  to  measure  air  quality  and 
quantity  at  the  inlet  to  the  affected 
aircourse.  The  petitioner  will  also 
establish  check  point  numbers  B-CK-4, 
B-CK-5  and  B-CK6  to  measure  air 
quality  and  quantity  at  the  outlet  from 
the  affected  aircourse.  The  petitioner 
states  that  due  to  deteriorating  roof 
conditions,  traveling  the  affected  areas 
of  the  retiun  aircourse  would  expose 
persons  to  hazardous  conditions.  The 
petitioner  asserts  that  the  check  points 
and  all  approaches  to  the  check  points 
will  be  maintained  in  a  safe  condition 
and  a  certified  person  will  test  the 
methane  and  quantity  of  air  at  each 
check  point  on  a  weekly  basis.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
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hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration.  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
10,  2002.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated  at  Arlington,  Virginia  this  31st  day 
of  May  2002. 
Marvin  W.  Nichols.  |r., 
Director,  Office  of  Standards,  Regulations, 
and  Variances. 
IFR  Doc.  02-14398  Filed  6-7-02;  8:45  am] 

BLUNO  CODE  4S10-43-P 


DEPARTMENT  OF  UVBOR 

Occupational  Safety  and  hieaith 
Administration 

[Docket  No.  ICR-1 21 8-0232(2002)] 

Crawler,  Ldcomotive  and  Trucic 
Cranes,  inspection  Records;  Extension 
of  the  Office  of  Management  and 
Budget's  (OMB)  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  solicits  public 
comment  concerning  its  request  to 
extend  OMB  approval  of  the 
information-collection  requirements 
specified  in  paragraph  (b)(2)  of  the 
Crawler.  Locomotive,  and  Truck  Crane 
in  Construction  Standard  (29  CFR 
1926.550);  this  paragraph  requires 
employers  to  inspect  and  properly 
maintain  crawler,  locomotive,  and  truck 
cranes  and  to  ensvire  safe  operating 
conditions  for  employees. 
DATES:  Submit  written  comments  on  or 
before  August  9.  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0232(2002),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to:  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Martinez,  Directorate  of 
Policy,  Office  of  Regulatory  Analysis, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3641,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210,  telephone:  (202) 
893-1953.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  Crawler, 


Locomotive  and  Trade  Crane  Standard 
is  available  for  inspection  and  copying 
in  the  Docket  Office,  or  by  requesting  a 
copy  from  Todd  Owen  at  (202)  693- 
2444.  For  electronic  copies  of  the  ICR 
contact  OSHA  on  the  Internet  at  http:/ 
/www.osha.gov/comp-links.html  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effori  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultant 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(AJ).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  biuden 
(time  and  cost)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Crawler,  Locomotive  and  Truck 
Crane  Standard  (i.e.,  "the  Standard") 
specifies  the  following  paperwork 
requirements,  as  well  as  how  they  use 
it. 

Paragraph  (b)(2)  requires  the  employer 
to  prepare  and  maintain  a  certification 
record  which  includes  the  date,  listing 
of  critical  items  inspected,  signatiue  of 
person  performing  the  inspections,  and 
a  serial  number  or  identifier  of  the  crane 
inspected  as  specified  in  ANSI  B30.5- 
1968,  Safety  Code  for  Crawler, 
Locomotive  and  Truck  Cranes. 

Establishing  and  maintaining  written 
records  of  the  monthly  inspections 
informs  employers  and  employees 
regarding  serious,  life  threatening 
equipment  failure. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 


m.  Proposed  Actions 

OPSHA  proposes  to  extend  OMB's 
previous  approval  of  the  recordkeeping 
(paperwork)  requirement  specified  in 
paragraph  (b)(2)  of  the  Crawler, 
Locomotive  and  Truck  crane  Standard 
(29  CFR  1926.550).  OSHA  is  proposing 
to  decrease  the  number  of  burden  hours 
for  the  paperwork  requirement  specified 
by  the  Standard.  This  decrease  is  due  to 
the  increasing  number  of  crawler, 
locomotive  or  truck  cranes  that  are 
owned  by  rental  companies  which 
establish  and  maintain  written  records 
as  a  usual  and  customary  business 
practice.  The  Agency  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
summary  in  its  request  to  OMB  to 
extend  the  approval  of  this  information- 
collection  requirement. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Crawler.  Locomotive  and  Truck 
Crane  Standard. 

OMB  Number:  1218-0232. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  21,238. 

Frequency  of  Response:  Monthly. 

Total  Responses:  254,856. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours: 
127,428. 

Estimated  Cost  (Operation  and 
Maintenance):  SO. 

rv.  Authority  and  Signature 

John  L  Henshaw,  Assistant  Secretary 
of  Labor  of  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington.  DC.  on  June  3rd. 
2002. 

John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  02-14436  Filed  6-7-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-12ia-0231(2002)] 

Material  Hoists,  Personnel  Hoists,  and 
Elevators,  Posting  Requirements,  and 
Certification  Records  for  Test  and 
Inspections  in  Construction;  Extension 
of  the  Office  of  Management  and 
Budget's  (0MB)  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  solicits  public 
comment  concerning  its  request  to 
extend  0MB  approval  of  the 
information-collection  requirements 
specified  in  the  Material  Hoists, 
Personnel  Hoists,  and  Elevators 
Standard  in  Construction  (29  CFR 
1926.552);  Paragraph  (a)(2),  (b)(l)(i), 
(c)(10),  and  {c)(15)  require  specific 
information  such  as;  rated  load  capacity; 
operating  speed  and  special  hazard 
warnings  among  others  to  be  posted  on 
the  equipment.  Paragraph  (c)(15) 
requires  that  a  test  and  inspection  of  all 
functions  and  safety  devices  be  made  by 
a  competent  person  at  not  more  than  3 
month  intervals  and  following  any 
alteration  of  the  equipment.  The 
inspections  need  to  be  certified  by  a 
competent  person,  dated  and  the  hoist 
identified. 

DATES:  Submit  written  comments  on  or 
before  August  9,  2002. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0231(2002),  OHSA.  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transit 
written  comments  of  10  pages  or  less  by 
facsimile  to:  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Martinez,  Directorate  of 
Policy,  Office  of  Regulatory  Analysis, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3627,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-1953.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  Material 
Hoists,  Personnel  Hoists,  and  Elevators 
Standard  in  Construction  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  fi-om 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at  http:// 


www.osha.gov/comp-links.html  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  [i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportimity  to  conmient  on  proposed 
and  continuing  information-collection 
requirement  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Material  Hoists,  Personnel  Hoists, 
and  Elevators  Standard  (i.e.,  "the 
Standard")  specifies  the  following 
paperwork  requirements,  as  well  as  how 
they  use  it. 

•  Posting  Requirements:  Paragraphs 
(a)(2)  and  (c)(10)  specifies  that  the  rated 
load  capacities,  operating  speed  and 
special  hazard  warning  be  posted 
securely  on  cars,  platforms,  personnel 
hoists.  Paragraphs  (b)(l)(i)  specifies  that 
operating  rules  that  have  been 
established  be  posted  at  the  operator's 
station  of  the  hoist,  such  rules  shall 
include  signal  system,  allowable  line 
speed  for  various  loads. 

•  Personnel  Hoists  Records  for  Test 
and  Inspection:  Paragraph  (c)(l5) 
specifies  that  the  employer  perform  tests 
and  inspection  on  personnel  hoist  at  no 
more  than  3  month  intervals  and 
following  any  alterations  on  the 
equipment.  In  addition  the  employer 
must  certify  and  maintain  these  records 
to  show  the  compliance  officer  upon 
inspection. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  transmission  techniques. 


m.  Proposed  Actions 

OSHA  proposes  to  extend  OMB's 
previous  approval  of  the  recordkeeping 
(paperwork)  requirement  specified  in 
the  Material  Hoists,  Persormel  Hoists, 
and  Elevators  Standard  (29  CFR 
1926.552).  The  Agency  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
summary  in  its  request  to  OMB  to 
extend  the  approval  of  this  information- 
collection  requirement.  The  Agency  has 
requested  an  increase  of  14,431  burden 
hours.  It  has  been  determined  3 
additional  posting  requirements,  also 
updated  the  number  of  hoists  making  is 
consistent  with  other  crane  and  derrick 
paperwork  packages. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Material  Hoists,  Personnel 
Hoists,  and  Elevators;  Posting 
Requirements  and  Test  and  Inspection 
Records. 

OMB  Number:  1218-0231. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
govenmients. 

Number  of  Respondents:  26,547. 

Frequency  of  Response:  On  Occasion; 
Quarterly. 

Total  Response's:  26,547. 

Average  Time  per  Response:  15 
minutes  or  5  minutes. 

Estimated  Total  Burden  Hours: 
30,271. 

Estimated  Cost  (Operation  and 
Maintenance):  SO. 

TV.  Authority  and  Signature 

John  L  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington.  DC  on  June  3rd, 
2002. 

|olin  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  02-14437  Filed  6-7-02;  8:45  am) 

BILUNG  COOE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  02-074  ] 

National  Environmental  Policy  Act; 
Pluto-Kuiper  Beit  Mission 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
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ACTION:  Information  update  and 
reopening  of  scoping  period. 

SUMMARY:  On  October  7, 1998,  NASA 
published  in  the  Federal  Register  a 
notice  of  intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  NASA's  Pluto-Kuiper  Express 
Mission.  The  notice  was  issued  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA)  (42  U.S.C.  4321  et 
seq.)  and  Council  on  Environmental 
Quality  and  NASA's  implementing 
regiUations.  Since  publication  of  the 
NOI,  NASA  prepared  further 
evaluations  of  the  mission  design, 
including  the  alternatives  indicated  in 
the  NOI.  These  evaluations  have 
resulted  in  refinement  of  NASA's 
original  concept  for  the  mission, 
specifically  with  respect  to  details  such 
as  specific  launch  dates,  launch  vehicle 
options,  and  the  use  of  an  advanced 
radioisotope  power  source  (RPS)  for 
onboard  power.  The  renamed  Pluto- 
Kuiper  Belt  mission  is  now  proposed  for 
launch  in  January  2006  on  an 
expendable  launch  vehicle  from  Cape 
Canaveral  Air  Force  Station  (CCAFS), 
Florida,  with  an  arrival  at  Pluto  not  later 
than  2020.  NASA's  original  concept  has 
also  been  modified  to  utilize  a 
conventional  radioisotope 
thermoelectric  generator  (RTG)  instead 
of  an  advanced  RPS  originally 
envisioned.  It  is  not  anticipated  .that  any 
radioisotope  heater  units  (RHU)  would 
be  needed. 

The  draft  EIS  will  address  the 
environmental  impacts  associated  with 
laimching  and  operating  the  mission, 
the  No  Action  alternative,  and  other 
alternatives.  This  notice  informs  the 
public  of  the  revised  proposal,  reopens 
the  scoping  period,  and  solicits  new 
public  comment. 

DATES:  Interested  parties  are  invited  to 
submit  comments  on  enviroimiental 
concerns  in  writing  on  or  before  July  25, 
2002,  to  assure  full  consideration  during 
the  extended  scoping  process. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Kurt  Lindstrom, 
NASA  Headquarters,  Code  SE, 
Washington,  DC  20546-0001. 
Comments  may  also  be  sent  by 
electronic  mail  to: 
osspluto@hq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kurt  Lindstrom,  Code  SE,  NASA 
Headquarters,  Washington,  DC  20546- 
0001;  202-358-1588;  electronic  mail: 
osspluto@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
October  7, 1998,  NOI  described  the 
purpose  and  structure  of  the  EIS  for  the 
proposed  Pluto-Kuiper  Express  mission. 


At  that  time  NASA's  original  concept 
was  to  laimch  the  Pluto-Kuiper  Express 
spacecraft  in  November  2003  or  in 
December  2004  on  either  the  Space 
Shuttle  from  Keimedy  Space  Center, 
Florida,  or  an  expendable  launch 
vehicle  from  CCAFS,  Florida.  Both 
proposed  trajectories  would  have 
involved  a  Jupiter  gravity  assist 
maneuver,  allowing  the  spacecraft  to 
arrive  at  Pluto  in  time  to  take  advantage 
of  its  close  orbital  position  relative  to 
the  Sun.  The  original  concept  for  the 
Pluto-Kuiper  Express  mission  included 
the  potential  use  of  a  new  advanced  RPS 
under  study  for  deep-space  exploration, 
and  approximately  80  RHUs.  NASA 
anticipated  that  an  RPS,  due  to 
improved  power  conversion  system 
efficiency,  would  require  less 
radioactive  material  (plutonium 
dioxide)  than  a  conventional  RTG. 

Since  publication  of  the  1998  NOI, 
NASA  has  revised  its  original  concept 
for  the  Pluto-Kuiper  Express  mission, 
renamed  the  Pluto-Kuiper  Belt  mission. 
As  a  result  of  more  detailed  mission 
design  studies  and  programmatic 
evaluations,  NASA  has  determined  that 
launch  of  the  Pluto-Kuiper  Belt 
spacecraft  is  not  feasible  before  January 
2006,  and  therefore  has  eliminated  the 
November  2003  and  December  2004 
launch  opportunities  from  further 
consideration.  The  January  2006  launch 
opportunity  is  now  the  launch 
opportimity  for  the  proposed  mission. 
The  proposed  mission  would  still 
requfre  a  Jupiter  gravity  assist  trajectory. 
The  ffight  time  to  Pluto  with  the  new 
opportunity  would  be  10  to  12  years, 
with  the  spacecraft  arriving  at  Pluto 
before  2020.  After  2006,  Jupiter  will  not 
be  in  the  proper  alignment  to  provide  a 
gravity  assist  toward  Pluto  until  2015. 
Arrival  by  2020  gives  the  best 
opportunity  to  study  Pluto  near  its 
closest  approach  to  the  sun,  which  will 
provide  the  best  conditions  for  scientific 
observations.  A  backup  launch 
opportunity  may  exist  in  2007  using  a 
direct  trajectory  to  Pluto.  While  direct 
trajectories  to  Pluto  are  available 
approximately  every  13  months,  after 
2007  the  flight  times  are  projected  to  be 
too  long  to  provide  timely  return  of 
scientific  data. 

The  proposed  2006  launch  date  for 
the  mission  also  affects  potential  use  of 
the  Space  Shuttle,  which  was  proposed 
in  the  original  NOI  as  the  primary 
launch  vehicle.  For  programmatic  and 
technical  reasons,  the  Space  Shuttle  is 
not  proposed  for  this  mission.  As 
proposed,  the  Pluto-Kuiper  Belt  mission 
would  be  launched  on  an  expendable 
launch  vehicle. 

Use  of  an  RPS  on  the  proposed 
mission  would  be  dependent  upon  full- 


scale  development  of  a  new  power 
conversion  system  and  qualification 
testing  of  the  RPS  to  assure  its 
suitability  for  long-duration  space 
missions.  The  development  and  testing 
processes  would  not  result  in  an  RPS 
that  would  be  fully  qualified  by  2006  for 
use  on  the  proposed  mission.  Thus,  the 
mission  concept  has  been  revised  to 
include  a  conventional  RTG  to  provide 
electrical  power  for  the  Pluto-Kuiper 
Belt  spacecraft.  Because  a  conventional 
RTG  would  generate  a  greater  amount  of 
heat,  RHUs  would  no  longer  be  needed 
to  provide  auxiliary  heat  for  spacecraft 
thermal  control. 

In  preparing  the  Pluto-Kuiper  Belt 
mission  draft  EIS.  NASA  will  consider 
comments  from  the  scoping  process 
initiated  by  publication  of  the  original 
1998  NOI,  and  any  new  comments 
received  in  response  to  this  notice. 

Jeffirey  E.  Sutton, 

Assistant  Administrator  for  Management 

Systems. 

[FR  Doc.  02-14409  Filed  6-7-02;  8:45  am] 

BILIJNO  COOe  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-073] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee  Commercial  Advisory 
Suticommittee;  IMeeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Advisory  Committee, 
Commercial  Advisory  Subcommittee. 
DATES:  Wednesday,  June  19,  2002.  8 
a.m.  to  5  p.m. 

ADDRESSES:  National  Aeronautics  and    . 
Space  Administration,  Room  3P44,  300 
E  Street,  SW..  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Candace  Livingston,  Code  UM,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202-358-0697. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  to  the 
seating  capacity  of  the  room.  Advance 
notice  of  attendance  to  the  Executive 
Secretary  is  requested.  The  agenda  for 
the  meeting  will  include  the  foUovdng 
topics: 

—Report  of  the  REMAP  Task  Force 
Team 
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— Status  of  the  entire  NASA 

Commercial  Program 
— Status  of  the  Non-Government 

Organization 
— Committee  Concerns 
— Staffing  the  Division 
— Public  Information  on  Commercial 

Accomplishments 
— Role  of  the  CAS  and  Its  Membership 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  31.2002. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

1FR  Doc.  02-14408  Filed  6-7-02:  8:45  am] 
BILUNG  COM  7S10-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  June  10, 17,  24,  July  1, 
8,15,2002. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  10,  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  June  10,  2002. 

Week  of  June  1 7,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  June  17,  2002. 

Week  of  June  24,  2002— Tentative 

Tuesday,  June  25,  2002 

1:55  p.m. — Affirmation  Session  (Public 

Meeting]  (If  needed) 
2  p.m. — Discussion  of 

intragovenmiental  Issues  (Closed — Ex. 

1) 

Wednesday,  Jime  26,  2002 

10:30  a.m. — All  Employees  Meeting 

(Public  Meeting) 
1:30  p.m. — All  Employees  Meeting 

(Public  Meeting) 

Week  of  July  1,  2002— Tentative 

Monday,  July  1,  2002 

2  p.m. — Discussion  of  International 
Safeguards  Issues  (Closed — Ex.  9) 


Week  of  July  8,  2002— Tentative 
Wednesday,  July  10,  2002 

9:25  a.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

9:30  a.m. — Briefing  on  License  Renewal 
Program  and  Power  Uprate  Review 
Activities  (Public  Meeting)  (Contacts: 
Noel  Dudley,  301-415-1154,  for 
license  renewal  program;  Mohammed 
Shuaibi,  301-415-2859,  for  power 
uprate  review  activities) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

2  p.m. — Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins,  301-415-7360) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  July  15,  2002— Tentative 

Thursday,  July  18,  2002 

1:55  p.m. — ^Affiirmation  Session  (Public 
Meeting)  (if  needed) 

2  p.m. — Briefing  on  Special  Review 
Group  Response  to  Differing 
Professional  Opinion/Differing 
Professional  View  (DPO/DPV)  Review 
(Public  Meeting)(Contact:  John  Craig, 
301-415-1703) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/schedule. html. 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20535  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dJbv@/iir.gov. 

Dated:  June  6,  2002. 

David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

(FR  Doc.  02-14616  Filed  6-^-02;  11:57  am] 

BlUJNQCOOe  7S9O-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

Solicitation  of  Public  Comments  on 
Agency  Guidelines  for  Ensuring 
Information  Quality:  Reopening  of 
Comment  Period 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  On  May  3,  2002,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register  (67 
FR  22463)  its  draft  Information  Quality 
(IQ)  Guidelines  for  public  comment. 
The  comment  period  expired  on  May 
30,  2002.  During  this  comment  period, 
the  NRC  received  requests  to  extend  the 
comment  period.  In  view  of  the 
importance  of  the  IQ  Guidelines,  the 
NRC  is  reopening  the  comment  period 
imtil  5:00  p.m.  on  June  26,  2002. 

DATES:  The  comment  period  has  been 
reopened  and  now  expires  at  5:00  p.m. 
on  June  26,  2002.  Comments  received 
after  this  date  and  time  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  before  this  date  and  time. 

ADDRESSES:  The  NRC  recommends  that 
comment  be  submitted  by  e-mail,  web 
site,  or  fax  due  to  the  strict  time 
schedule  indicated,  but  mail  and 
delivery  are  acceptable  if  received 
before  the  date  and  time  noted.  Submit 
comments  to  Information  Quality,  c/o 
Vicki  Yanez,  Web,  Publishing,  and 
Distribution  Services  Division,  Office  of 
the  Chief  Information  Officer,  Mail  Stop: 
T6-E7,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  e-mail  to  infoquality@nrc.gov.  or 
faxed  to  301-415-5272.  Comments  may 
also  be  submitted  at  the  NRC  web  site 
information  quality  comment  form  that 
is  accessible  from  NRC's  "Contact  Us" 
Web  page  (http://www.nrc.gov/public- 
involve/doc-comment/info-quality/ 
feedback-fonn.html).  Comments  may  be 
delivered  to  Vicki  Yanez,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays  and 
imtil  5  p.m.  on  June  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Yanez,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  telephone  301-415- 
6844  or  by  Internet  electronic  mail  at 
infoquality®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  June  2002. 
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For  the  Nuclear  Regulatory  Commission. 
Jacqueline  Silber, 

Deputy  Chief  Information  Officer,  Office  of 

the  Chief  Information  Officer. 

(FR  Doc.  02-14537  Filed  6-7-02;  8:45  am] 

BUXINO  CODE  7S9(MI1-P 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Performance  Measurement  Advisory 
Council 

AGENCY:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 


Open  Meeting  Notice:  The 
Performance  Measurement  Advisory 
Council  ("PMAC")  will  meet  on 
Thursday,  Jime  27,  2002  from  8:30  a.m. 
to  2  p.m.  Eastern  Time.  Location  for  the 
meeting  will  be  the  Eisenhower  Room  of 
the  White  House  Conference  Center,  726 
Jackson  Place,  Washington,  DC.  The 
meeting  is  open  to  the  public  and 
written  statements  may  be  filed  with  the 
advisory  committee.  It  is  recommended 
that  members  of  the  public  wishing  to 
attend  bring  photo  identification.  Due  to 
limited  availability  of  seating,  members 
of  the  pubhc  will  be  admitted  on  a  first- 
come,  first-served  basis. 

The  purpose  of  the  meeting  is  to 
irovide  independent  expert  advice  and 
(commendations  to  the  Office  of 
[anagement  and  Budget  regarding 
leasures  of  program  performance  and 
le  use  of  such  measures  in  making 
management  and  budget  decisions.  The 
jagenda  and  topics  to  be  discussed 
include  welcoming  and  introducing 
members  of  the  Council  and  providing 
an  overview  of  the  processes  and  means 
utilized  to  assess  the  effectiveness  of 
Federal  programs  and  initiatives.  An 
agenda  may  be  obtained  prior  to  the 
meeting  at  http://www.whitehouse.gov/ 
omb/mgmt-gpra/ index. html.  Additional 
information,  including  information  for 
members  of  the  public  with  disabilities, 
may  be  obtained  by  calling  Mr.  Thomas 
M.  Reilly,  PMAC  Designated  Federal 
afficer,  (202)  395-4926. 

Dated:  June  6.  2002. 

Eomas  M.  Reilly, 
lAC  Designated  Federal  Officer. 
I  Doc.  02-14639  Filed  6-7-02;  8:45  am) 
BHJJNQ  COOe  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 

From: 
Securities  and  Exchange  Commission,  Office 
of  Filings  and  Information  Services, 
Washington,  DC  20549. 
Extension:  Rule  17a-ll,  SEC  File  No.  270- 
94,  OMB  Control  No.  3235-0085. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  17a-ll  (17  CFR  240.17a-ll) 
requires  broker-dealers  to  give  notice 
when  certain  specified  events  occxir. 
Specifically,  the  rule  requires  a  broker- 
dealer  to  give  notice  of  a  net  capital 
deficiency  on  the  same  day  that  the  net 
capital  deficiency  is  discovered  or  a 
broker-dealer  is  informed  by  its 
designated  examining  authority  or  the 
Commission  that  it  is,  or  has  been,  in 
violation  of  its  minimum  requirement 
under  Rule  15c3-l  (17  CFR  240.15c3-l) 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act").  Under  Rule  17a-ll 
an  over-the-counter  ("OTC")  derivatives 
dealers  must  also  provide  notice  to  the 
Commission  when  a  net  capital 
deficiency  is  discovered  but  need  not 
give  notice  to  any  SRO  because  OTC 
derivatives  dealers  are  only  required  to 
register  with  the  Commission. 

Rule  17a-ll  also  requires  a  broker- 
dealer  to  send  notice  promptly  (within 
24  hours)  after  the  broker-dealer's 
aggregate  indebtedness  is  in  excess  of 
1,200  percent  of  its  net  capital,  its  net 
capital  is  less  than  5  percent  of 
aggregate  debit  items,  or  its  total  net 
capitd  is  less  than  120  percent  of  its 
required  minimiun  net  capital.  In 
addition,  a  broker-dealer  must  give 
notice  if  it  fails  to  make  and  keep 
current  books  and  records  required  by 
Rule  17a-3  (17  CFR  240.1 7a-3),  if  any 
material  inadequacy  is  discovered  as 
defined  in  Rule  17a-5(g)  (17  CFR 
240.17a-5(g)),  and  if  back  testing 
exceptions  are  identified  pursuant  to 
Appendix  F  of  Rule  15c3-l  (17  CFR 
15c3-lf)  for  a  broker-dealer  registered  as 
an  OTC  derivatives  dealer. 

The  notice  required  by  the  rule  alerts 
the  Commission,  self-regulatory 
organizations  ("SROs"),  and  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  if  the  broker- 
dealer  is  registered  as  a  futures 


commission  merchant,  which  have 
oversight  responsibility  over  broker- 
dealers,  to  those  firms  having  financial 
or  operational  problems. 

Because  broker-dealers  are  required  to 
file  piursuant  to  Rule  1 7a-l  1  only  when 
certain  specified  events  occur,  it  is 
difficult  to  develop  a  meaningful  figure 
for  the  cost  of  compliance  wiUi  Rule 
17a-ll.  In  2001,  the  Commission 
received  692  notices  under  this  rule 
from  627  broker-dealers.  Each  broker- 
dealer  reporting  pursuant  to  Rule  17a- 
11  will  spend  approximately  one  hour 
preparing  and  transmitting  the  notice  as 
required  by  the  rule.  Accordingly,  the 
total  estimated  annualized  burden  for 
2001  was  692  hours.  With  respect  to 
those  broker-dealers  that  must  give 
notice  under  Rule  17a-ll,  the 
Commission  staff  estimates  that  the 
approximate  administrative  cost, 
consisting  mostly  of  accountant  clerical 
work,  to  broker-dealers  would  be  $24.53 
per  hour  (based  on  the  Securities 
Industry  Association  salary  survey  and 
including  35%  in  overhead  costs). 
Therefore,  based  on  approximately  one 
hour  per  notice  and  a  total  of  692 
notices  filed,  the  total  annual  expense 
for  the  reporting  broker-dealers  in  2001 
was  approximately  $16,975. 

Broker-dealers  providing  notice  and 
reports  under  Rule  17a-ll  are  required 
to  preserve  such  records  imder  Rule 
17a-4  (17  CFR  240.17a-4)  for  a  period 
of  not  less  than  three  years,  the  first  two 
years  in  an  accessible  place.  Compliance 
with  the  Rule  is  mandatory.  The 
Commission  will  generally  not  publish 
or  make  available  to  any  person  notice 
or  reports  received  pursuant  to  Rule 
17a-ll.  The  Commission  believes  that 
information  obtained  under  Rule  17a-ll 
relates  to  a  condition  report  prepared  for 
the  use  of  the  Commission,  other  federal 
governmental  authorities,  and  securities 
industry  self-regulatory  organizations 
responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,J^oom  10202, 
New  Executive  Office  Building. 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington.  DC 


39752 


Federal  Register /Vol.  67.  No.  Ill /Monday.  June  10.  2002 /Notices 


20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  June  3.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-14524  Filed  6-7-02;  8:45  am) 

BHXma  CODE  S010-01-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-2116] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Pacific  Exchange. 
Inc.  (Armstrong  Holdings,  Inc., 
Common  Stock,  $1.00  par  value) 

June  5.  2002. 

Annstrong  Holdings,  Inc.,  a 
Pennsylvania  corporation,  ("Issuer"), 
has  filed  an  application  with  the 
Seciuities  and  Exchange  Commission 
("Commission"),  pwsuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $1.00  par  value  ("Security"), 
from  listing  and  registration  on  the 
Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
February  25,  2002  to  withdraw  its 
Secxuity  frt)m  listing  on  the  Exchange. 
The  Board  determined  that  its  interest 
and  those  of  its  shareholders  no  longer 
require  listing  of  the  Security  on  the 
PCX.  The  Issuer  will  continue  to  list  its 
Security  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  rules  of 
the  PCX  that  govern  the  removal  of 
securities  from  listing  and  registration 
on  the  Exchange.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
on  the  PCX  and  shall  have  no  affect 
upon  the  Security's  continued  listing  on 
the  NYSE  and  registration  vmder  Section 
12(b)  of  the  Act.  3 

Any  interested  person  may,  on  or 
before  June  25,  2002,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  PCX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 


submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  02-14525  Filed  6-7-02;  8:45  am] 

BtLUNG  CODE  801(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-4601  S/May  31, 2002] 

Order  Granting  Temporary  Exemption 
of  Broker-Dealers  that  are  Futures 
CommisskNi  Merchants  from  the 
Disclosure  Requirements  of  Rule  10b- 
10  Promulgated  under  the  Securities 
Exchange  Act  of  1934  and  the 
Disctosure  Requirements  of  Section 
1 1(dK2)  of  the  Securities  Exchange  Act 
of  1934  in  Connection  with  Security 
Futures  Transactions  Effected  in 
Futures  Accounts 

The  Commodity  Futiu^s 
Modernization  Act  of  2000  ("CFMA'"') 
permits  the  trading  of  seciuities  futines, 
i.e.,  futures  contracts  on  individual 
securities  and  on  narrow-based  seciuity 
indexes  ("seciuity  futines").'  The 
CFMA  regulates  security  futines  both  as 
"securities"  imder  the  federal  securities 
laws,^  and  as  futiues  contracts  for 
piuposes  of  the  Commodity  Exchange 
Act  ("CEA").3  As  a  result,  the  Securities 
and  Exchange  Commission 
("Commission")  and  the  Commodity 
Futures  Trading  Commission  ("CFTC") 
have  joint  jurisdiction  over  security 
futines  products  ("SFPs"). 

The  CFMA  also  amended  the  CEA 
and  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  to  reqxiire  that  the 
CFTC  and  the  SEC  provide  notice 
registration  procedures  for  trading 
facilities  and  intermediaries  that  are 


already  registered  with  either  the 
Commission  or  the  CFTC  to  register 
with  the  other  agency  on  an  expedited 
basis  for  the  limited  purpose  of  trading 
security  futures  products."*  Section 
15(b)(ll)(A)  of  the  Exchange  Act 
permits  futures  commission  merchants 
and  introducing  brokers  that  are 
registered  with  the  CFTC  to  register 
with  the  Commission  as  broker-dealers 
for  the  limited  purpose  of  effecting 
transactions  in  certain  security  futures 
products  by  filing  a  written  notice  that 
is  effective  upon  filing  ("Notice  BDs").^ 
Similarly,  Section  4f(a)(2)  of  the  CEA  (7 
U.S.C.  6f(a)(2))  permits  a  broker-dealer 
registered  with  the  Commission  to 
register  with  the  CFTC  for  the  limited 
pinpose  of  effecting  transactions  in 
certain  security  futiu^s  products  by 
filing  a  written  notice  that  is 
immediately  effective  ("Notice  FCMs"). 

Further,  the  CFMA  amended  the  CEA 
and  the  Exchange  Act  to  exempt  Notice 
BDs  ^  bom  certain  provisions  of  the 
Exchange  Act  and  Notice  FCMs  ^  from 
certain  provisions  of  the  CEA  (including 
CFTC  segregation  requirements), ^  so 
that  they  would  not  be  subject  to 
conflicting  or  duplicative  regulation. 
Firms  that  are  fully-registered  with  both 
the  CFTC  and  the  Commission  (Full 
CFM/Full  BDs)  do  not  have  these 
exemptions.  Instead,  under  the  CFMA, 
the  CFTC  and  the  Commission  are 
required  to  consult  with  each  other  and 
issue  such  riiles,  regulations,  or  orders 
as  are  necessary  to  avoid  certain 
duplicative  or  conflicting  regulations 
applicable  to  such  Full  FCM/Full  BDs. 

"The  CFMA,  however,  did  not  exempt 
Notice  BDs  from  Exchange  Act  Section 
10  ^  and  the  rules  promulgated  under 
that  section.  In  addition,  as  stated 
previously,  the  CFMA  did  not  exempt 
Full  FCM/Full  BDs  fit)m  any  provisions 
of  the  Exchange  Act  or  the  rules 
promulgated  diereimder.  Accordingly, 
imder  the  CFMA,  both  Notice  BDs  and 
Full  FCM/FuU  BDs  effecting  SFP 
transactions  in  futures  accounts 
currently  are  required  to  meet  the 


>  15  U.S.C.  781(d). 
2  17CFR240.12d2- 
M5  U.S.C.  78J(b). 


2(d). 


*  17  CFR  200.30-3(a)(l). 

'  Pub.  L.  106-554, 114  Stat.  2763.  Under  Section 
3(a)(55)(A)  of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act"),  the  teiro  "security  future"  is 
defined  as  a  contract  of  sale  for  future  delivery  of 
a  single  security  or  of  a  narrow-based  security 
index.  15  U.S.C.  78c(a)(55)(A).  Under  Exchange  Act 
Section  3(a)(56).  the  term  "security  futures 
product"  is  defined  as  a  security  hiture  or  an  option 
on  a  security  future.  15  U.S.C.  78c(a)(56). 

2  See,  e.g..  Exchange  Act  Section  3(a)(10),  15 
U.S.C.  78c(a)(10). 

'The  terra  "seciuity  futiue"  is  defined  in  CEA 
Section  la(31)  (7  U.S.C.  la(31))  as  a  contract  of  sale 
for  future  delivery  of  a  single  security  or  of  a 
narrow-based  security  index.  Under  CEA  Section 
la(33)  (7  U.S.C  la(33)).  the  term  "security  futures 
product"  is  defined  as  a  security  future  or  an  option 
on  a  security  future. 


*  Section  4f(a)(2)  of  the  CEA  (7  U.S.C.  6fla)(2)) 
and  rules  adopted  by  the  CFTC  [see  66  FR  43080 
(August  17.  2001)).  and  Section  15(h)(ll)(A)(i)  of 
the  Exchange  Act  (15  U.S.C.  78o(b)(ll)(A)(i))  and 
the  rules  adopted  by  the  SEC  (see  Exchange  Act 
Release  No.  44730  (August  21,  2001).  66  FR  45137 
(August  27.  2001)). 

5  15U.S.C.  78o(b)(ll)(A). 

B  An  FCM  registered  with  the  SEC  pursuant  to 
Section  15(b)(ll)(A)(i)  of  the  Exchange  Act  (15 
U.S.C.  78o(b)(ll)(A)(i))  and  the  rules  adopted  by  the 
SEC  (see  Exchange  Act  Release  No.  44730  (August 
21.  2001),  66  FR  45137  (August  27.  2001)). 

'  A  broker-dealer  registered  with  the  CFTC 
pursuant  to  Section  4f(a)(2)  of  the  CEA  (7  U.S.C. 
6f(a)(2))  and  rules  adopted  by  the  CFTC  (see  66  FR 
43080  (August  17,  2001)). 

•CEA  section  4«a)(4)(A)  (7  U.S.C.  6f(a)(4)(A)). 

•15  U.S.C  78j. 
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disclosure  requirements  of  both  the  CEA 
and  the  Exchange  Act  and  the  rules 
thereimder.  In  particular,  Notice  BDs 
and  Full  FCM/Full  BDs  are  required  to 
meet  the  disclosure  requirements  of 
Exchange  Act  Rule  lOb-10  ^o  and  CEA 
Rule  l,33(b)."  Also,  unlike  Notice  BDs. 
Full  FCM/Full  BDs,  are  not 
automatically  exempt  from  Exchange 
Act  Section  11. ^^  Accordingly,  Full 
FCM/Full  BDs  are  subject  to  the 
disclosure  requirements  of  Exchange 
Act  Section  11(d)(2)." 

In  an  effort  to  avoid  duplicative  and 
conflicting  regulation,  the  Commission 
has  proposed  amendments  to  Exchange 
Act  Rule  lOb-10  ^*  that,  if  adopted, 
would  alter  the  disclosure  requirements 
for  Notice  BDs  and  Full  FCM/Full  BDs 
effecting  SFP  transactions  in  customers' 
ifutures  accounts.  Similarly,  the 
Commission  has  proposed  Rule  lld2-l 
that  will  grant  an  exemption  from 
Exchange  Act  Section  11(d)(2)  is  for  Full 
FCM/Full  BDs  effecting  SFP 
transactions  in  customers'  futures 
accounts.  These  proposed  amendments 
and  the  proposed  rule  are  designed  to 
provide  the  least  amount  of  disruption 
to  the  confirmation  systems  Notice  BDs 
and  Full  FCM/Full  BDs  use  when 
providing  confirmations  of  transactions 
in  customers'  futures  accounts  while,  at 
the  same  time,  providing  customers 
with  adequate  information  about  the 
SFP  transactions  effected  in  their 
futures  accounts. 

The  proposed  amendments  and  the 
proposed  new  rule,  however,  may  not 
be  acted  on  by  the  Commission  at  the 
time  trading  in  SFPs  begins.  Therefore, 
the  Commission,  through  this  order,  is 
providing  a  period  of  exemption  from 
Exchange  Act  Rule  lOb-10  ^^  for  Notice 
BDs  and  Full  FCM/Full  BDs  effecting 
SFP  transactions  in  customers'  futures 
accounts  and  a  period  of  exemption 
from  Exchange  Act  Section  11(d)(2)  '^ 
for  FCM/Full  BDs  effecting  SFP 


»''17CFR240.10b-10. 

>•  17  CFR  1.33(b).  Specifically,  CEA  Rule 
■  .33(b)(1)  requires  FCMs  that  effect  hitures 
transactions  for  customers  to  provide,  no  later  than 
the  next  business  day  after  the  transaction,  "a 
written  confirmation  of  each  commodity  futures 
transaction  caiised  to  be  executed  by  it  *   *   *  ." 
I  'M5  U.S.C.  78k. 

J  "15  U.S.C.  78k(d)(2).  Exchange  Act  Section 
11(d)(2)  generally  prohibits  a  broker-dealer  from 
'effecting  any  securities  transaction  with  a  customer 
unless  "he  discloses  to  such  customer  in  writing  at 
or  before  the  completion  of  the  transaction  whether 
he  is  acting  as  a  dealer  for  his  own  account,  as  a 
broker  for  such  customer,  or  as  a  broker  for  some 
other  person." 

"17CFR240.10b-10. 

'*15  U.S.C.  78k(d)(2). 

>»17CFR240.10b-10. 

•'  15  U.S.C.  78k(d)(2). 


transactions  in  customers'  futures 
accounts. 

This  exemptive  period  will  allow  the 
Commission  to  receive  and  consider 
comments  and  adopt  appropriate 
amendments  and  rules  while,  at  the 
same  time,  preventing  any  possible 
application  of  duplicative  and 
conflicting  regulation  by  the 
Commission  or  the  CFTC  regarding 
confirmations  of  SFP  transactions 
effected  in  customers'  futures  accoimts. 
In  the  absence  of  an  exemptive  period, 
the  Commission  believes  that  many 
Notice  BDs  and  Full  FCM/Full  BDs 
would  be  precluded  from  commencing 
trading  in  SFPs  only  because  their 
confirmation  systems  would  be  imable 
to  process  confirmations  in  accordance 
with  the  full  disclosure  requirements  of 
Exchange  Act  Rule  lOb-lO.'s  We 
believe  the  absence  of  many  potential 
market  participants  at  this  critical  time 
could  affect  the  liquidity,  and  perhaps 
even  the  viability,  of  this  new  market. 
The  Commission,  therefore,  finds  that  it 
is  in  the  public  interest  to  assure  that  all 
potential  market  participants  are  able  to 
participate  at  the  start  of  this  new 
market.  Accordingly,  the  Commission 
believes  that  it  is  consistent  with  the 
public  interest  and  the  protection  of 
investors  to  provide  this  temporary 
exemptive  relief. 

Accordingly,  pursuant  to  Section 
36(a)(1)  of  the  Exchange  Act.'s 

It  is  hereby  ordered  that  Notice  BDs 
and  Full  FCM/Full  BDs  are  exempted 
from  the  requirements  of  Exchange  Act 
Rule  lOb-10  20  and  Full  FCM/Full  BDs 
are  exempted  from  the  requirements  of 
Exchange  Act  Section  11(d)(2)  21  with 
respect  to  any  SFT  transaction  effected 
in  a  customer's  futures  account  until 
amendments  to  Exchange  Act  Rule  1  Oh- 
io and  a  new  Rule  lld2-l  become 
effective. 

By  the  Commission. 
Jill  M.  Peterson, 
Assistant  Secretary. 

[FR  Doc.  02-14295  Filed  6-7-02:  8:45  am] 
BILUNG  CODE  8010-01-P 
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'«15  U.S.C.  78mm(a)(l). 
2017  CFR  240. lOb-10. 
="  15  U.S.C  78k(d)(2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46021;  File  No.  SR-Am«x- 
2002-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendments  No.  1 
and  No.  2  thereto  by  the  American 
Stock  Exchange  LLC  Relating  to  the 
Listing  and  Trading  of  Notes  Based  on 
the  Select  European  50  Index 

June  3,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  24, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  wi3i  the 
Seciuities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  May  6, 
2002,  the  Amex  submitted  Amendment 
No.  1  to  the  proposed  rule  change.^  On 
May  31,  2002,  the  Amex  submitted 
Amendment  No,  2  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  notes,  the  return  on 
which  is  based  upon  the  performance  of 
the  Dow  Jones  EURO  STOXX  50  Return 
Index  in  U.S,  dollars  (the  "U.S.  Dollar 
DJ  EURO  STOXX  50  Index"),  as  reduced 
by  an  adjustment  factor  as  described 
below  (the  "Select  European  50  Index" 
or  "Index"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


•  15  U.S.C  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  letter  from  Jeffrey  P.  Bums.  Assistant 
General  Counsel,  Amex.  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  3,  2002. 
Amendment  No.  1  replaced  the  original  proposal  in 
its  entirely  and  clarified  certain  descriptive 
language  used  in  the  original  proposal. 
.    •*  See  letter  from  Jeffrey  P.  Bums,  Assistant 
General  Counsel.  Amex.  to  Nancy  Sanow.  Assistant 
.Director,  Division,  Commission,  dated  May  30, 
2002.  In  Amendment  No.  2,  the  Amex  further 
modified  the  proposed  mie  change  by  adding 
language  clariN'ing  the  calculation  of  the  Dow  Jones 
EURO  STOXX  50  Index. 
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the  proposed  nile  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  simimahes,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  107 A  of  the  Amex 
Company  Guide  ("Company  Guide"), 
the  Exchange  may  approve  for  listing 
and  trading  securities  which  cannot  be 
readily  categorized  imder  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants.^ 
The  Amex  proposes  to  list  for  trading 
iinder  Section  107A  of  the  Company 
Guide  notes  based  on  the  Select 
Eiu-opean  50  Index  (the  "Notes")-  The 
Index  will  be  calculated  and  published 
by  the  Amex. 

The  Notes  will  conform  to  the  initial 
listing  guidelines  imder  Section  107A  ^ 
and  continued  listing  guidelines  under 
Sections  1001-1003  ^  of  the  Company 
Guide.  The  Notes  are  senior  non- 
convertible  debt  securities  of  Merrill 
Lynch  &  Co.,  Inc.  ("Merrill  Lynch").  The 
Notes  will  have  a  term  of  not  less  than 
one,  no  more  than  ten  years.  The  Notes 


'  See  Securities  Exchange  Act  Release  No.  27753 
(Match  1. 1990).  55  FR  8626  (March  8. 1990)  (order 
approving  File  No.  Aniex-89-29)  ("Hybrid 
Approval  Order"). 

"The  initial  listing  standards  for  the  Notes 
require:  (1)  A  miniinum  public  distribution  of  one 
million  units:  (2)  a  minimum  of  400  shareholders: 
(3)  a  market  value  of  at  least  S4  million:  and  (4)  a 
term  of  at  least  one  year.  In  addition,  the  listing 
guidelines  provide  that  the  issuer  have  assets  in 
excess  of  SlOO  million,  stockholder's  equity  of  at 
least  SIO  million,  and  pretax  income  of  at  least 
5750,000  in  the  last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.  In  the  case  of  an  issuer  which  is 
unable  to  satisfy  the  earning  criteria  stated  in 
Section  101  of  the  Company  Guide,  the  Exchange 
will  require  the  issuer  to  have  the  following:  (1) 
Assets  in  excess  of  S200  million  and  stockholders' 
equity  of  at  least  SIO  million:  or  (2)  assets  in  excess 
of  SlOO  million  and  stockholders'  equity  of  at  least 
S20  million. 

~  The  Exchange's  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Company  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  from  listing  any  security  where, 
in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  Notes,  the  Exchange  will  rely,  in  part,  on  the 
guidelines  for  bonds  in  Section  1003(b)(iv).  Section 
1003(b)(iv)(A)  provides  that  the  Exchange  will 
normally  consider  suspending  dealings  in,  or 
removing  from  the  list,  a  security  if  the  aggregate 
market  value  or  the  principal  amount  of  bonds 
publicly  held  is  less  than  $400,000. 


will  entitle  the  owner  at  maturity  to 
receive  an  amount  based  upon  the 
percentage  change  between  the 
"Starting  Index  Value"  and  the  "Ending 
Index  Value"  (the  "Redemption 
Amount").  The  "Starting  Index  Value" 
is  the  value  of  the  Index  on  the  date  the 
issuer  prices  the  Notes  for  the  initial 
sale  to  the  public.  The  "Ending  Index 
Value"  is  the  value  of  the  Index  over  a 
period  shortly  prior  to  the  expiration  of 
the  Notes.  The  Ending  Index  Value  will 
be  used  in  calculating  the  amount 
investors  will  receive  upon  maturity. 
The  Notes  will  not  have  a  minimum 
principal  amount  that  will  be  repaid 
and,  accordingly,  payments  on  the 
Notes  prior  to,  or  at  maturity,  may  be 
less  than  the  original  issue  price  of  the 
Notes.  During  a  two-week  period  in  the 
designated  month  each  year,  investors 
will  have  the  right  to  require  the  issuer 
to  repurchase  the  Notes  at  a  redemption 
amount  based  on  the  value  of  the  Index 
at  such  repurchase  date. 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  may  not  be  called  by  the 
issuer.  The  holder  of  a  Note  does  not 
have  any  right  to  receive  any  of  the 
underlying  securities  comprising  the 
U.S.  Dollar  DJ  EURO  STOXX  50  Return 
Index  or  any  other  ownership  right  or 
interest  in  the  Select  European  50  Index. 
The  Notes  are  designed  for  investors 
who  want  to  participate  or  gain 
exposure  to  the  stock  market 
performance  of  highly-capitalized 
European  companies  and  who  are 
willing  to  forgo  market  interest 
payments  on  the  Notes  during  such 
term.  The  Select  European  50  Index  will 
initially  be  set  to  provide  a  benchmark 
value  of  100.00  at  the  close  of  trading 
on  the  date  the  Notes  are  priced  for 
initial  sale  to  the  public. 

The  value  of  the  Select  European  50 
Index  at  any  time  will  equal:  (1)  The 
value  of  the  U.S.  Dollar  DJ  EURO 
STOXX  50  Return  Index,  less  (2)  a  pro 
rata  portion  of  the  annual  index 
adjustment  factor,**  divided  by  (3)  the 
index  divisor  used  to  establish  a 
benchmark  Index  value  of  100.00  at  the 
close  of  trading  on  the  date  the  Notes 
are  priced  for  initial  sale  to  the  public. 
The  Select  EuropeEui  50  Index  will 
reflect  payment  of  dividends,  if  any,  on 
the  underlying  securities  comprising  the 
Index.  The  U.S.  Dollar  DJ  EURO  STOXX 


50  Return  Index  ^  measures  the  total 
return  of  the  Dow  Jones  EURO  STOXX 
50,1°  iu  us.  dollars.  Both  indices  are 
calculated  by  STOXX  Ltd.  ("STOXX"), 
a  joint  venture  between  Deutsche  Borse 
AG,  Dow  Jones  &  Company  ("Dow 
Jones"),  Euronext  Paris  SA  and  the  SWX 
Swiss  Exchange.  The  U.S.  Dollar  DJ 
EURO  STOXX  50  Return  Index  differs 
from  the  Dow  Jones  EURO  STOXX  50 
only  in  that  (1)  it  reflects  the 
reinvestment  of  dividends  paid  on  the 
stocks  underlying  the  index  (subject  to 
the  withholding  taxation  laws  of  the 
various  European  countries  applicable 
to  those  dividends)  and  (2)  it  is 
converted  to  U.S.  dollar  from  Euros 
based  on  the  exchange  rate  at  8:15  p.m. 
Central  European  Time. 

The  Commission  has  previously 
approved  the  listing  and  trading  of 
seciu-ities  linked  to  the  value  of  the  Dow 
Jones  EURO  STOXX  50  Index.'' 
BRIDGES  linked  to  the  performance  of 
the  EURO  STOXX  50  Index  were  issued 
by  Morgan  Stanley  &  Co.,  Inc.,  and  are 
currently  listed  and  traded  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"). 
The  Dow  Jones  EURO  STOXX  50  Index 
was  constructed  by  STOXX  to  have  an 
initial  value  of  1000  on  December  31, 
1991  and  is  designed  to  measure  the 
stock  market  performance  of  highly- 
capitalized  companies  of  countries  that 
were  expected  to  participate  in  the 
European  Economic  and  Monetary 
Union  (the  "EMU").  The  Dow  Jones 
EURO  STOXX  50  Index  currently 
represents  the  performance  of  50 
companies  representing  the  market 
sector  leaders  in  Austria,  Belgium, 
Finland,  France,  Germany,  Greece, 
Ireland,  Italy,  Luxembourg,  Netherlands, 
Portugal  and  Spain.  The  index  is 
calculated  and  disseminated  on  a  real 
time  basis  every  15  seconds  and  is 
published  daily  in  The  Wall  Street 
Journal. 

The  Dow  Jones  EURO  STOXX  50 
Index  consists  of  the  common  stocks  of 
companies  that  are  leaders  in  their 


0  Each  day,  the  Select  European  50  Index  will  be 
reduced  by  a  pro  rata  portion  of  the  annual  index 
adjustment  factor,  expected  to  be  1.5%  (i.e.  1.5%/ 
365  days  =  0.(X)41%  daily).  This  reduction  to  the 
value  of  the  Select  European  50  Index  will  reduce 
the  total  return  to  investors  upon  exchange  or  at 
maturity.  The  Amex  represents  that  an  explanation 
of  this  deduction  will  be  included  in  any  marketing 
materials,  fact  sheets,  or  any  other  materials 
circulated  to  investors  regarding  the  trading  of  this 
product. 


»The  prices  of  the  securities  underlying  the  U.S. 
Dollar  DJ  EURO  STOXX  50  Return  Index  are  quoted 
in  Euros.  Therefore,  investments  in  notes  linked  to 
the  value  of  non-U.S.  securities  may  involve  greater 
risks,  subject  to  fluctuations  of  foreign  currency 
exchange  rates,  future  foreign  political  and 
economic  developments,  and  the  possible 
imposition  of  exchange  controls  or  other  foreign 
governmental  laws  or  restrictions  applicable  to  such 
investments. 

'"The  Dow  Jones  EURO  STOXX  50  Index  is  a 
capitalization-weighted  index  of  50  European  blue- 
chip  stocks  from  countries  participating  in  the  EMU 
that  is  quoted  and  priced  in  Euros.  The  Index 
developed  with  a  base  value  of  1000  as  of  December 
31,1991. 

<  >  See  Securities  Exchange  Act  Release  No.  40303 
(August  4,  1998),  63  FR  42892  (August  11,  1998) 
(approving  BRoad  InDex  Guarded  Equity-linked 
Securities  ( 'BRIDGES  ")  linked  to  the  value  of  the 
Dow  lones  EURO  STOXX  50  Index). 
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ndustry  sectors  and  are  among  the  most 
iquid  and  highly-capitalized  companies 
in  the  EMU.  Each  component  company 
is  a  major  factor  in  its  industry  and  its 
securities  are  widely  held  by 
individuals  and  institutional  investors. 
The  Exchange  represents  that  each  of 
the  components  of  the  Dow  Jones  EURO 
STOXX  50  Index  is  a  entity  registered 
pursuant  to  section  12  of  the  Act.'^ 

The  Exchange  believes  that  adequate 
surveillance  exists  for  the  component 
stocks  of  the  Dow  Jones  EURO  STOXX 
50  Index  as  a  result  of  "Surveillance 
Sharing  Arrangements"  with 
appropriate  entities  in  the  component 
stocks'  home  coimtries.  Surveillance 
Information  Sharing  Arrangements 
include  surveillance  information- 
sharing  agreements  that  the  Exchange 
has  entered  into  with  foreign  markets, 
memoranda  of  understanding  that  the 
SEC  had  entered  into  with  foreign 
securities  regulatory  agencies  and 
similar  agreements  and  arrangements 
between  the  United  States  or  the  SEC 
and  their  counterparts  in  the  home 
coimtries  for  the  companies  whose 
securities  are  components  of  the  Dow 
Jones  EURO  STOXX  50  Index.  At 
present,  in  excess  of  90%  of  the 
capitalization  of  the  Dow  Jones  EURO 
STOXX  50  is  subject  to  Surveillance 
Information  Sharing  Arrangements. 

The  Exchange  will  not  list  a  new  issue 
of  Notes  linked  to  the  Select  European 
50  Index  if  either:  (i)  The  home 
coimtries  of  the  component  securities 
representing  more  than  50%  of  the 
capitalization  of  the  Index  are  not 
subject  to  Surveillance  Information 
Sharing  Arrangements;  (ii)  a  home 
cxiuntry  of  the  component  securities 
representing  more  than  20%  of  the 
capitalization  of  the  Index  is  not  subject 
to  Surveillance  Information  Sharing 
Arrangements;  or  (iii)  two  (2)  home 
countries  of  component  securities 
representing  more  than  33  Vs  percent  of 
the  capitalization  of  the  Index  are  not 
subject  to  Surveillance  Information 
Sharing  Arrangements. 

Companies  are  selected  for  inclusion 
in  the  calculation  of  the  Dow  Jones 
EURO  STOXX  50  Index  by  STOXX.  The 
companies  that  are  included  in  the  Dow 
Jones  EURO  STOXX  50  Index  are 
representative  of  the  broad  market  in  the 
EMU  and  of  a  wide  array  of  European 
industries  including  the  following: 
automobile;  food  and  beverage;  banking; 
industrial;  chemical;  insurance 
conglomerates;  media;  consumer  goods; 
cyclical;  pharmaceutical;  non-cyclical; 


'^Telephone  conversation  between  Jeffrey  P. 
Bums.  Assistant  General  Counsel.  Amex.  Florence 
Harmon,  Senior  Special  Counsel,  and  Geoffrey 
Pemble,  Attorney,  Division,  Commission  (May  30, 
2002). 


retail;  construction;  technology;  energy; 
telecommunications;  financial  services 
and  utility.  The  Supervisory  Board  of 
STOXX  is  responsible  for  adding  and 
deleting  companies  from  the  Dow  Jones 
EURO  STOXX  50. 

STOXX  reviews  the  Dow  Jones  EURO 
STOXX  50  Index  annually,  and 
accordingly,  will  add  or  delete  stocks 
pursuant  to  its  review  procedures. 

The  number  of  shares  outstanding  and 
the  share  price  for  each  class  of  stock 
are  used  to  determine  each  component 
company's  market  capitalization.  No 
company  is  permitted  to  comprise  more 
than  10  percent  of  the  value  of  the 
Index.  If  any  company  exceeds  10 
percent  of  the  value  of  the  index, 
STOXX  will  cap  that  company's 
representation  in  the  index  at  10  percent 
and  adjust  the  relative  representation  of 
the  remaining  component  stocks  so  that 
they  represent  90  percent.  In  order  to 
avoid  distortions,  changes  in  the  index 
for  dividends,  stock  splits,  rights 
offerings,  spin-offs,  repurchases  and  the 
like  are  made  on  a  quarterly  basis, 
imless  the  number  of  outstanding  shares 
of  a  component  company  changes  by 
more  than  10  percent,  in  which  case  the 
adjustment  is  made  immediately. 

As  of  May  1,  2002,  the  market 
capitalization  of  the  50  companies  that 
currently  represent  the  Dow  Jones 
EURO  STOXX  50  hidex  ranged  from  a 
high  of  $115.32  billion  (Royal  Dutch 
Petroleum)  to  a  low  of  $13.40  billion 
(Air  Liquide).  In  addition,  the  market 
prices  of  the  common  stock  of 
companies  comprising  the  Index  ranged 
from  a  high  of  $257.77  (Muenchener 
Rueckver  AG)  to  a  low  of  $4.57 
(Unicredito  Italiano  SPA)."  The  ten 
companies  with  the  highest  weighting 
in  the  Dow  Jones  EURO  STOXX  50 
Index  represented  40.66  percent  of  the 
Index  while  the  ten  companies  with  the 
smallest  weighting  represented  7.57 
percent  of  the  Index. 

As  of  May  1,  2002,  the  seven  (7) 
countries  that  are  represented  in  the 
Dow  Jones  Euro  Stoxx  50  Index  accoimt 
for  the  following  percentages:  (1) 
Belgium,  1.78%;  (2)  Finland,  5.06%;  (3) 
France,  31.74%;  (4)  Germany,  22.21%; 
(5)  Italy.  9.22%;  (6)  Netherlands, 
19.73%;  (7)  Spain,  10.25%. 

The  US  Dollar  DJ  EURO  STOXX  50 
Return  Index  is  updated  once  daily  after 
8:15  p.m.  Central  European  time.  The 
prior  days'  US  Dollar  DJ  EURO  STOXX 
50  Return  Index  value  will  be  used  in 
the  calculation  of  the  Select  European 
50  Index  until  the  new  value  is 
published.  The  Exchange  will  calculate 
the  Select  European  50  Index  and, 
similar  to  other  stock  index  values 


published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  over  the 
Consolidated  Tape  Association's 
Network  B. 

Because  the  Notes  are  linked  to  an 
equity  index,  the  Amex's  existing  equity 
floor  trading  rules  will  apply  to  die 
trading  of  the  Notes.  First,  pursuant  to 
Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  the  Notes. '^  Second,  the 
Notes  will  be  subject  to  the  equity 
margin  rules  of  the  Exchange. '^  Third, 
in  conjunction  with  the  Amex's  Hybrid 
Approval  Order,  the  Exchange  will, 
prior  to  trading  the  Notes,  distribute  a 
circular  to  the  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes.  With 
respect  to  suitability  recommendations 
and  risks,  the  Exchange  will  require 
members,  member  organizations  and 
employees  thereof  recommending  a 
transaction  in  the  Notes:  (1)  To 
determine  that  such  transaction  is 
suitable  for  the  customer,  and  (2)  to 
have  a  reasonable  basis  for  believing 
that  the  customer  can  evaluate  the 
special  characteristics  of,  and  is  able  to 
bear  the  financial  risks  of  such 
transaction.  In  addition,  Merrill  Lynch 
will  deliver  a  prospectus  in  connection 
with  the  initial  purchase  of  the  Notes. 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  the  Amex  will  rely 
on  its  existing  surveillance  procedures 
governing  equities,  which  have  been 
deemed  adequate  under  the  Act.  In 
addition,  the  Exchange  also  has  a 
general  policy  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,!^  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act,'^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 


'These  values  are  as  of  April  17,  2002. 


'*  Amex  Rule  411  requires  that  ever>'  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts,  relative  to 
ever>'  customer  and  to  every  order  or  account 
accepted. 

■^  See  Amex  Rule  462  and  Section  107B  of  the 
Company  Guide. 

'"15U.S.C.  78f(b). 

«M5  U.S.C.  78ftb){5). 
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promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition  . 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002^0  and  should  be 
submitted  by  July  1,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  implementation  of  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  6  of  the 
Act  '8  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange. '^  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 


Act.20  The  Commission  believes  that  the 
availability  of  the  Notes  will  provide  an 
instnmient  for  investors  to  achieve 
desired  investment  objectives  through 
the  purchase  of  an  exchange-traded  debt 
product  linked  to  the  Select  European 
50  Index.  These  objectives  include 
participating  in  or  gaining  exposure  to 
the  Index  while  limiting  somewhat 
downside  risk.  However,  the 
Commission  notes  that  the  Notes  are 
index-linked  debt  securities  whose 
value  in  whole  or  in  part  will  be  based 
upon  the  performance  of  the  Select 
European  50  Index.  In  addition,  the 
Notes  are  non-principal  protected:  they 
do  not  have  a  minimum  principal 
amount  that  will  be  repaid,  and 
pajonents  on  the  Notes  at  matiirity  may 
be  less  than  their  original  issue  price. 
For  the  reasons  discussed  below,  the 
Commission  has  concluded  that  the 
Amex  listing  standards  applicable  to  the 
Notes  are  consistent  with  die  Act. 

The  Notes  are  non-convertible  and 
will  conform  to  the  Amex  initial  listing 
guidelines  under  Section  107A  of  the 
Company  Guide  and  continued  listing 
guidelines  under  Sections  1001-1003  of 
the  Company  Guide.  The  specific 
matiu-ity  date  will  not  be  established 
imtil  the  time  of  the  offering,  but  will  be 
not  less  than  one,  nor  more  than  ten 
years  fi-om  the  date  of  issue.  The  Notes 
will  entitle  the  owner  at  maturity  to 
receive  an  amount  based  upon  the 
percentage  change  between  the  Starting 
Index  Value  (the  value  of  the  Index  on 
the  date  the  issuer  prices  the  Notes  for 
the  initial  sale  to  the  public)  and  the 
Ending  Index  Value  (the  value  of  the 
Index  over  a  period  shortly  prior  to  the 
expiration  of  the  Notes).  The  Ending 
Index  Value  will  be  used  in  calculating 
the  amoimt  investors  will  receive  upon 
maturity.  The  Notes  will  not  have  a 
minimum  principal  amount  that  will  be 
repaid  and,  accordingly,  payments  on' 
the  Notes  prior  to,  or  at  maturity,  may 
be  less  than  the  original  issue  price  of 
the  Notes,  [hiring  a  two  week  period  in 
the  designated  month  each  year, 
investors  will  have  the  right  to  require 
the  issuer  to  repurchase  the  Notes  at  a 
redemption  amount  based  on  the  value 
of  the  Index  at  such  repurchase  date. 
The  Notes  are  cash-settled  in  U.S. 
dollars  and  may  not  be  called  by  the 
issuer.  The  Select  European  50  Index 
will  initially  be  set  to  provide  a 
benchmark  value  of  100.00  at  the  close 
of  trading  on  the  date  the  Notes  are 
priced  for  initial  sale  to  the  public. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 


be  applicable  to  the  Notes.  In  particular, 
by  imposing  the  hybrid  listing 
standards,  suitability,  disclosure,  and 
compliance  requirements  noted  above, 
the  Commission  believes  the  Exchange 
has  addressed  adequately  the  potential 
problems  that  could  arise  fi-om  the       .    . 
hybrid  nature  of  the  Notes.  The 
Exchange  will  require  members, 
member  organizations  and  employees 
thereof  recommending  a  transaction  in 
the  Notes  to:  (1)  Determine  that  such 
transaction  is  suitable  for  the  customer, 
and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics,  and  bear  the 
financial  risks,  of  such  transaction. 

In  addition,  the  Amex  equity  margin 
rules  and  debt  trading  rules  will  apply 
to  the  Notes.  The  Commission  believes 
that  the  application  of  these  rules 
should  strengthen  the  integrity  of  the 
Notes.  The  Commission  also  believes 
that  the  Amex  has  appropriate 
surveillance  procedures  in  place  to 
detect  and  deter  potential  manipulation 
for  similar  index-linked  products.  By 
applying  these  procedures  to  the  Notes, 
the  Commission  believes  that  the 
potential  for  manipulation  of  the  Notes 
is  minimal,  thereby  protecting  investors 
and  the  public  interest.  The 
Commission  further  notes  that  the 
imderlying  Index  on  which  the  Select 
European  50  Index  is  based  (the  Dow 
Jones  EURO  STOXX  50  Return  Index), 
is  calculated  by  STOXX,  a  joint  venture 
between  Deutsche  Borse  AG,  Dow  Jones, 
Euronext  Paris  SA  and  the  SWX  Swiss 
Exchange,  an  entity  independent  of  both 
the  Exchange  and  the  Issuer,  and  thus, 
a  factor  which  the  Commission  believes 
should  act  to  minimize  the  possibility  of 
manipulation.  The  Dow  Jones  EURO 
STOXX  50  Index  is  calculated  and 
disseminated  every  1 5  seconds  to 
market  information  vendors,  and  is 
converted  to  U.S.  dollar  from  Euros 
based  on  the  exchange  rate  daily  at  8:15 
p.m.  Central  European  Time. 

The  Commission  also  notes  that  the 
Amex  will  issue  a  circular  on  the  Notes. 
The  circular  should  include,  among 
other  things,  a  discussion  of  the  risks 
that  may  be  associated  with  the  Notes  in 
addition  to  details  on  the  composition 
of  the  Index  and  how  the  rates  of  return 
will  be  computed.  Further,  pursuant  to 
Exchange  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  the  Notes.  Based  on 
these  factors,  the  Commission  finds  that 
the  proposal  to  trade  the  Notes  is 
consistent  with  section  6(b)(5)  of  the- 
Act.  21 


'•15  U.S.C.  78f. 
"ISU.S.C.  78f(b)(5). 


20  W. 
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Amex  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  The  Amex  has 
requested  accelerated  approval  because 
this  product  is  similar  to  several  other 
instruments  currently  traded  on  the 
Amex.  In  determining  to  grant  the 
accelerated  approval  for  good  cause,  the 
Commission  notes  that  the  underlying 
Index  on  which  the  Select  European  50 
Index  is  based  (the  Dow  Jones  EURO 
STOXX  50  Return  Index)  is  a  portfolio 
of  highly  capitalized  and  actively  traded 
securities  similar  to  component 
securities  in  hybrid  securities  products 
that  have  been  approved  by  the 
Commission  for  U.S.  exchange  trading. 
Additionally,  the  Notes  will  be  listed 

[>ursuant  to  existing  hybrid  security 
isting  standards  as  described  above. 
Based  on  the  above,  the  Commission 
finds  good  cause  to  accelerate  approval 
of  the  proposed  rule  change,  as 
amended. 

It  is  therefore  ordered,  pursuantto 
section  19(b)(2)  of  the  Act,22  that  the 
proposed  rule  change,  as  amended  (SR- 
Amex-2002-40)  is  hereby  approved  on 
an  accelerated  basis. 

LFor  the  Commission,  by  the  Division  of 
arket  Regulation,  pursuant  to  delegated 
iuthority.23 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  02-14432  Filed  6-7-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46007;  File  No.  SR-BSE- 
2001-08] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  Relating  to 
Competing  Specialists  and  the 
Execution  of  Directed  Agency  Orders 

May  30,  2002. 
I.  Introduction 

On  December  21,  2001,  the  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  wiUi  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 


"15  U.S.C.  78s(b)(2). 
"17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


related  to  competing  specialists  and  the 
execution  of  directed  agency  orders.  On 
April  19,  2002,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  *  The  proposed  rule  change, 
together  with  Amendment  Nrt  1,  was 
published  for  comment  in  the  Federal 
Register  on  April  26,  2002.^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  nUe  change,  including 
Amendment  No.  1. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
certain  sections  of  its  rules  related  to 
Competing  Specialist  Initiative  Rules 
[see  BSE  Rules,  Chapter  XV,  Dealer 
Specialists,  Section  18,  Procedures  for 
Competing  Specialists)  to  allow,  under 
certain  conditions,  for  the  altering  of 
priority  of  specialist/competing 
specialist  principal  quotations  when 
orders  are  directed  by  a  customer  to 
another  specialist/competing  specialist.* 
Specifically,  the  Exchange  seeks  to  add 
an  exception  for  orders  directed  to  a 
specialist/competing  specialist.  The 
exception  will  allow  the  specialist/ 
competing  specialist  who  receives  such 
an  order  to  elect  to  execute  the  order  for 
his  own  account  at  the  same  national 
best  bid  and  offer  ("NBBO")  price  or 
better  than  the  quotation  on  the  book,  if 
the  quotation  on  the  book  is  for  the 
account  of  another  specialist/competing 
specialist,  or  to  permit  the  directed 
order  to  execute  against  the  prevailing 
specialist/competing  specialist's 
quotation.^  r 

Furthermore,  the  Exchange  proposes 
to  amend  certain  other  paragraphs  of 
Chapter  XV,  Dealer  Specialists,  Section 
18,  Procedures  for  Competing 
Specialists,  in  order  to  remain 
consistent.  Namely,  the  Exchange 
proposes  to  amend  Paragraph  6  to  ' 
reflect  that  all  specialist/competing 
specialists  will  be  responsible  for  orders 
directed  to  him/her.  Likewise,  the 
exchange  seeks  to  amend  Paragraph  9  to 
reflect  certain  Boston  Exchange 


'  See  letter  from  John  A.  Boese.  Assistant  Vice 
President,  Legal  and  Regulatory.  BSE.  to  Belinda 
Blaine.  Associate  Director.  Division  of  Market 
Regulation.  Commission,  dated  April  18.  2002 
("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  45791 
(April  19,  2002).  67  FR  20852. 

'  Under  this  pro|}osal.  all  non-directed  and 
Intermarket  Trading  System  ("ITS")  orders  will 
continue  to  be  routed  according  to  existing 
competing  specialist  rules. 

°  Where  an  agency  order  resides  on  the  book  of 
a  specialist/competing  specialist  and  a  specialist/ 
competing  specialist  then  receives  an  executable 
order  routed  to  him/her,  the  subsequent  agency 
orders  may  be  price  improved  by  the  specialist/ 
competing  specialist  receiving  such  order,  or 
permitted  to  match  the  resident  agency  order  at  the 
limit  price  (without  price  improvement). 


Automated  Communication  and  Order 
Routing  Network  ("BEACON")  system 
changes,  which  will  update  quotations 
more  efficiently,  removing  the  burden 
from  the  regular  specialist. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  Consistent  with 
the  provisions  of  section  6(b)  of  the 
Act,'  in  general,  and  section  6(b)(5)  of 
the  Act,*  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  not 
be  designed  to  permit  unfair 
discrimination  between  customers, 
iissuers,  brokers  or  dealers. 

In  today's  BEACON  system,  an  agency 
order  is  automatically  routed  to  the 
specialist  quote  in  accordance  with 
price/time  priority  amongst  competing 
specialists  if  such  quote  is  at  the  NBBO. 
This  will  continue  to  be  the  case  for  all 
customer  orders.  However,  this  nde  will 
now  allow  the  specialist/competing 
specialist  who  receives  such  an  order  to 
elect  to  execute  the  order  for  his  own 
account  at  the  NBBO  price  or  better  than 
the  quotation  on  the  book,  if  the 
quotation  is  for  the  account  of  another 
specialist/ competing  specialist,  or  to 
permit  the  directed  order  to  execute 
against  the  prevailing  specialist/ 
competing  specialist's  quotation. 

Implementation  of  the  proposed  rule 
will  enable  the  order  to  be  routed  to  the  . 
designated  specialist  and  will  enable 
competing  specialists  to  exercise  greater 
control  over  more  of  their  firm's 
orderflow  and  provide  price 
improvement  opportunities  to  their 
customers  over  existing  specialist 
proprietary  quotations.  All  ITS 
transactions  and  non-directed  orders 
will  continue  to  be  routed  according  to 
price/time  priority,  and  available  for 
price  improvement  l^  exposure  to  the 
specialists/competing  specialists. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-BSE-2001- 
08),  as  amended,  is  hereby  approved. 


'  15  U.S.C.  78f[b). 
» 15  U.S.C.  78Hb)(5). 
•W. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-14434  Filed  6-7-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«toaM  No.  34-46020;  File  No.  SR-CBOE- 
2002-18] 

Self-R«guiatory  Organizations;  Notice 
of  Filing  of  Proposed  Ruls  Change  by 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Its  DPM  Membership 
Ownership  Requirement 

lune  3,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),'  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  April  19,  2002,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  ni  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  RiUe 
8.85(e)  pertaining  to  the  Designated 
Primary  Market-Maker  ("DPM")  seat 
ownership  requirement.  The  text  of  the 
proposed  rule  change  appears  below. 

New  text  is  in  italics;  deletions  are  in 
[brackets]. 

Chicago  Board  Options  Exchange, 
Incorporated  Rules 

RiUe  8.85(e)  Requirement  to  Own 
Membership.  Each  DPM  organization 
shall  own  at  least  one  Exchange 
membership  for  each  tmding  location  in 
which  the  organization  serves  as  a  DPM, 
as  determined  by  the  MTS  Committee. 
An  Exchange  membership  shall  include 
a  transferable  regular  membership  or  a 
Chicago  Board  of  Trade  full  membership 
that  has  effectively  been  exercised 
pursuant  to  Article  Fifth(b)  of  the 
Certificate  of  Incorporation.  [A  DPM 
shall  be  deemed  to  satisfy  this 
ownership  requirement  if  the  DPM  or  a 
senior  principal  of  the  DPM  owns  an 


Exchange  niembership.  No  single]  The 
same  Exchange  membership(s)  may  not 
be  used  to  satisfy  this  ownership 
requirement  for  different  [more  than 
one]  DPM  organizations  or  different 
trading  locations  operated  by  the  same 
DPM  organization.  Each  DPM  shall  have 
until  [February  21,  2002]  insert  date  90 
days  from  date  of  SEC  approval  to 
satisfy  this  ownership  requirement,  but 
each  DPM  organization  must 
continually  own  at  least  one 
membership  until  that  date. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  CBOE  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  21,  2000,  the  Commission 
approved  a  CBOE  rule  filing  adopting  a 
DPM  membership  ownership 
requirement.^  This  requirement  is 
contained  in  Rule  8.85(e).  Currently,  it 
provides,  among  other  things,  that  each 
DPM  must  own  at  least  one  Exchange 
membership.  It  also  states  that  this 
requirement  would  be  deemed  satisfied 
if  the  senior  principal  of  the  DPM 
owned  the  required  member8hip(s). 
Pursuant  to  the  terms  of  the  rule,  DPMs 
were  required  to  comply  with  Rule 
8.85(e)  by  February  21,  2002.  The 
Exchange  now  seeks  to  modify  Rule 
8.85(e)  to  make  clear  that  the 
requirements  of  the  Rule  are  applicable 
to  each  DPM  trading  location  (as 
opposed  to  each  DPM  organization),  and 
to  eliminate  the  concept  that  a  senior 
principal  can  own  a  membership  in 
place  of  the  DPM  organization. 

CBOE  proposed  the  seat  ownership 
requirement  at  roughly  the  same  time  it 
was  seeking  to  convert  the  entire  equity 
option  trading  floor  to  the  DPM  system. 
At  Uiat  time,  each  CBOE  DPM  managed 
only  one  trading  location  (trading  post) 
on  the  CBOE  trading  floor.  Thus,  at  that 
time,  each  DPM  trading  location  would 
have  been  subject  to  the  seat  ownership 
requirement.  Further,  because  Rule 


8.85(e)  does  not  state  that  each  DPM 
organization  needs  to  own  a 
membership,  Rule  8.85(e)  could 
arguably  apply  to  each  DPM  trading 
location  on  the  floor,  since  for  many 
purposes  (including  the  allocation  of 
option  classes)  different  DPM  trading 
locations  managed  by  the  same  DPM 
organization  are  treated  as  separate 
DPMs.'*  Since  that  time,  there  has  been 
a  significant  consolidation  of  DPM 
operations  at  CBOE  resulting  in  several 
DPM  organizations  each  operating 
multiple  DPM  trading  locations  on 
CBOE's  floor. 

CBOE  believes  it  is  more  consistent 
with  the  Exchange's  original  intent  to 
modify  the  rule  to  make  clear  that  each 
DPM  organization  must  own  at  least  one 
Exchange  membership  for  each  trading 
location  in  which  the  organization  acts 
as  a  DPM.  Such  a  change  is  also 
consistent  with  the  Exchange's  original 
rationale  for  these  requirements:  to 
contribute  toward  assiuing  that  DPMs 
have  a  long-term  commitment  to  the 
Exchange  given  the  important  fimctions 
performed  by  DPMs  and  that  DPMs  are 
a  pivotal  component  of  the  Exchange's 
marketplace. 

With  respect  to  the  use  of  the  term 
"trading  location,"  generally,  a  trading 
location  is  meant  to  be  a  trading  station 
on  CBOE's  floor.  However,  because 
certain  spots  on  the  trading  floor  are 
structured  in  a  way  that  makes  it 
difficult  to  distinguish  the  boimdaries  of 
a  trading  station,  CBOE  proposes  that 
the  Exchange's  Modified  Trading 
System  Appointments  Committee 
("MTS  Committee"),^  determine  the 
number  of  trading  locations  in  which  a 
DPM  organization  serves  as  a  DPM. 

LasUy,  in  order  to  simplify  the 
application  and  enforcement  of  the  DPM 
membership  ownership  requirement, 
CBOE  is  proposing  to  eliminate  the 
provision  allowing  a  senior  principal  of 
a  DPM  to  own  a  required  membership 
instead  of  the  DPM  organization.  As 
proposed,  each  DPM  organization 
would  be  required  to  own  any  seats 
required  to  be  owned  imder  Rule 
8.85(e). 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  will  contribute  toward 
assuring  that  DPMs  have  a  long-term 
commitment  to  the  Exchange. 
Accordingly,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 


>'>17CFR20O.30-2(a)(12). 
'  15  U.S.C.  788(b)(1). 
2  17CFR240.19b-«. 


3  See  Exchange  Act  Release  No.  43186  (August  21, 
2000),  65  FR  51880  (August  25.  2000)  (Order 
approving  File  No.  SR-CBOE-99-37). 


*  However.  t)ecause  of  the  ambiguity  in  Rule 
8.85(e).  CBOE  has  applied  the  Rule  to  DPM 
organizations  and  not  DPM  trading  locations  on  the 
Exchange  floor. 

^  The  MTS  Committee  is  the  Committee 
responsible  for  reviewing  and  ensuring  compliance 
with  Rule  8.85. 
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Section  6(b)  of  the  Act,«  in  general,  and 
fiuther  the  objectives  of  section  6(b)(5),' 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  piurposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 

I  ule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

I I  Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


» 15  U.S.C.  78f(b). 
'  15  U.S.C  78f(b)(5). 


the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  File  No. 
CBOE-2002-18  and  should  be 
submitted  by  July  1,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-14430  Filed  6-7-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45998;  File  No.  SR-NASD- 
2001-66] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Display 
Requirements  When  Using  Reserve 
Size  In  the  Nasdaq  National  Marlcet 
Execution  System 

May  29,  2002. 

I.  Introduction 

On  October  4,  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  display  requirements  when 
using  reserve  size  in  the  Nasdaq 
National  Market  Execution  System 
("NNMS"  or  "SuperSOES").  On  October 
23,  2001  and  October  29,  2001,  NASD 
submitted  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change,  respectively.  * 
The  proposed  rule  change,  as  amended, 
was  published  for  comment  in  the 
Federal  Register  on  November  13, 
2001.''  The  Commission  received  233 
comment  letters  on  the  proposed  rule 
change."' 


»17CFR200.3O-3(a)(12). 

'15  U.S.C.  78s(b)(1). 

2  17CFR240.19b-4. 

'  See  letters  from  Thomas  P.  Moran,  Associate 
General  Counsel,  Nasdaq,  to  Katherine  England. 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  October  23.  2001 
("Amendment  No.l");  and  October  29,  2001 
("Amendment  No.  2"). 

*  See  Securities  Exchange  Act  Release  No.  45016 
(November  5,  2001],  66  FR  56875  (November  13, 
2001). 

'^  A  list  of  the  commentnrs  appears  in  the 
Appendix. 


In  addition,  Nasdaq  submitted  two 
letters  in  response  to  comments.^  This 
order  approves  the  proposed  rule 
change,  as  amended. 

n.  Description  of  Proposal 

Under  the  NNMS,  market  makers  are 
allowed  to  keep  shares  in  reserve. 
Known  as  reserve  size,  shares  kept  in 
reserve  are  available  for  execution 
through  SuperSOES.  but  are  not  shown 
to  the  marketplace.^  Currently,  the 
SuperSOES  rules  prohibit  the  use  of  the 
system's  reserve  size  functionality 
tmless  a  market  maker  is  displaying  at 
least  1000  shares  in  its  public  quote. 
Nasdaq  proposes  to  eliminate  the  1000- 
share  display  requirement  for  using 
reserve  size.  Under  the  proposed  rule 
change,  market  makers  would  be 
allowed  to  use  NNMS"  reserve  size  any 
time  they  displayed  a  quote  of  at  least 
one  round  lot  (100  shares).  Nasdaq 
would  continue  its  policy  of  allowing 
the  use  of  reserve  size  even  if  a 
particular  displayed  quotation  dropped 
below  100  shares  based  on  partial, 
interim  executions  against  that  un- 
updated  quote. 

III.  Summary  of  Comments 

As  noted  above,  the  Commission 
received  233  comment  letters  regarding 
the  proposed  rule  change.*  A  large 
majority  of  the  letters  were  submitted  by 
registered  representatives,  but 
commenters  also  included  broker-dealer 
and  market  making  firms,  private 
investors,  and  a  professional 
association.  Five  commenters  supported 
the  proposal,"  while  the  remaining  228 
commenters  opposed  the  proposal. 

IV.  Discussion 

After  carefully  considering  all  the 
comments,  the  Commission  finds,  for 
the  reasons  discussed  below,  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
applicable  to  the  NASD.'"  In  particular, 
the  Commission  finds  that  the  proposal 


''See  letters  from  Thomas  P.  Moran.  Associate 
General  Counsel,  Nasdaq,  to  Jonathan  G.  Katz. 
Secretar\',  Commission.  date<l  March  8,  2002 
("Nasdaq  Letter  I")  and  April  17.  2002  ("Nasdaq 
l-etter  11"). 

'  Under  NNMS's  execution  algorithm,  the  system 
executes  against  all  publicly-displayed  shares  at  the 
same  price  level  before  executing  in  time  priority 
against  reserve  size  at  that  same  price. 

"See  su pro  note  5. 

"  See  Davenport  Letter,  Levine  Latter.  Morgan 
Keegan  Letter,  Rot>ertson  Stephens  Letter,  and  STA 
Letter. 

">ln  approving  the  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 
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is  consistent  with  the  requirements  of 
Sections  15A(b)(6)  of  the  Act." 

1.  Transparency  Issues 

Four  conimenters  who  supported  the 
proposed  rule  change  noted  that  the 
piupose  of  the  reserve  size  feature  is  to 
provide  market  makers  with  a  tool  to 
limit  the  negative  market  impact 
associated  with  public  knowledge  of 
large  pending  transactions. '^  They 
further  noted  that  electronic 
communication  networks  ("ECNs")  offer 
reserve  size  functionality  but  are  not 
subject  to  the  1000-share  minimum 
display  requirement  that  currently 
applies  on  Nasdaq.  In  the  words  of  one 
commenter,  the  cmrent  1000-share 
minimum  display  requirement  on 
Nasdaq  "serves  as  an  alert  to  other 
market  participants  to  the  existence  of 
reserve  size  in  the  system,"  and  thus 
"defeats  the  purpose  of  the  reserve  size 
functionality."  ^^  By  contrast,  this 
commenter  contended,  market 
participants  cannot  easily  infer  the 
existence  of  reserve  size  from  ECN 
quotations.^'* 

One  commenter  added  that  market 
makers  should  be  free  to  enter  any 
displayed  or  reserve  size  that  suits  their 
trading  intentions,  and  forcing  them  to 
display  such  a  large  minimum  size  is 
unfair. '5  This  commenter  noted  that 
while  proponents  of  the  1,000  share 
minimum  display  size  for  reserve  orders 
claim  that  it  forces  market  makers  to 
display  larger  size  to  the  marketplace, 
the  opposite  is  true.  The  commenter 
noted  that  this  argument  assumes  that  if 
you  restrict  a  market  maker  firom 
entering  his  full  intent  with  a  100  share 
displayed  size,  then  he  will  enter  it  with 
a  1,000  share  displayed  size  instead. 
The  commenter  believed  that  this 
assimiption  ignores  several  more 
attractive  options  available  to  a  market 


>'  15  U.S.C.  78o-3(b)(6).  Section  15A(b)(6) 
requires  that  the  rules  of  a  registered  national 
securities  association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with  persons 
engaged  in  regulating,  clearing,  settling,  processing 
information  with  respect  to,  and  facilitating 
transactions  in  securities,  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and  open 
market  and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the  public  interest. 

>^  See  Davenport  Letter,  Morgan  Keegan  Letter. 
Robertson  Stephens  Letter,  and  STA  Letter.  As 
explained  in  the  Robertson  Stephens  Letter,  the 
potential  negative  impact  results  from  the  fact  that 
public  knowledge  of  unusual  supply  or  demand  in 
a  particular  security  can  cause  other  market 
participants  to  revise  their  displayed  quotations  to 
price  levels  that  would  be  less  favorable  to  the 
customer. 

'^  See  Robertson  Stephens  Letter. 

*-*  See  Robertson  Stephens  Letter,  see  also  Morgan 
Keegan  Letter. 

"  See  Levine  Letter. 


maker  in  this  situation,  such  as:  "(1) 
Withholdfing]  his  intention  to  trade 
from  the  marketplace  entirely  and 
wait[ing]  until  the  order  becomes 
marketable  to  execute  it,  (2)  forgo[ing] 
the  Nasdaq  reserve  feature  and 
enterfing]  only  the  number  of  shares  he 
wishes  to  display  into  the  marketplace 
and  then  manually  'refresh[ing]'  his 
quote  each  time  the  displayed  portion  is 
executed,  or  (3)  enterfing]  his  order  into 
an  approved  display  alternative  ATS 
that  is  not  subject  to  the  1,000  share 
restriction."  According  to  the 
commenter,  each  of  these  alternatives 
legally  defeats  any  purported  benefits  of 
the  1,000  share  minimum  rule,  because 
each  one  also  has  a  negative  impact  on 
market  quality  when  compared  to 
permitting  the  market  maker  use  his 
reserve  quote  directly. 

Other  commenters  argued  that  the 
ability  of  a  market  maker  to  conceal  a 
large  reserve  size  while  displaying  only 
100  shares  runs  counter  to  the  goal  of 
market  transparency  ^^  and  would 


'»See  A.  Wang  Letter.  Abelson  Letter,  Arberman 
Letter,  Atreya  Letter,  B.  Hepner  Letter,  B.  Lee  Letter, 
B.  Williams  Letter,  Bailyn  Letter,  Balber  Letter,  Ball 
Letter,  Bauer  Letter,  Block  Letter,  Bouldin  Letter, 
Bradshaw  Letter,  Burgess  Letter,  C.  Kim  Letter,  C. 
Shapiro  Letter,  Cammarata  Letter,  Catrina  Letter, 
Chan  Letter,  Chesler  Letter,  Chinnock  Letter, 
Clemens  Letter,  Corl  Letter,  Cosenza  Letter,  Cosic 
Letter,  Crosby  Letter,  Crowell  Letter.  D., Cohen 
Letter,  D.H.  Kim  Letter,  Daulong  Letter,  Deligiannis 
Letter,  Oershow  Letter,  Dhillon  Letter,  Diamond 
Letter,  Diemar  Letter,  Dolnier  Letter.  Dondero 
Letter,  Donitz  Letter,  Donnelly  Letter,  Dubin  Letter, 

E.  Goldstein  Letter,  E.  Knight  Letter,  E.  Shapiro 
Letter,  El-Assad  Letter,  Erman  Letter,  Ettles  Letter, 

F.  Raflaele  Letter,  Falcone  Letter,  Federici  Letter, 
Feeny  Letter,  Feinstein  Letter,  Flaherty  Letter, 
Caida  Letter,  Cetz  Letter,  Giannone  Letter, 
Giaquinto  Letter,  Giordano  Letter,  Goldhair  Letter, 
Gormley  Letter,  Gosling  Letter,  Greeley  Letter, 
Gregg  Letter,  Grill  Letter,  H.  Liu  Letter,  Hansford 
Letter,  Hassell  Letter,  Helfman  Letter,  Herrick 
Letter,  Heyman  Letter,  Hinkel  Letter,  Hite  Letter, 
Hodges  Letter,  Hong  Letter,  Hotchkiss  Letter,  Ingles 
Letter,  Ingram  Letter,  Isaacson  Letter,  Ives  Letter, 
livasa  Letter,  |.  Choi  Letter,  |.  Hughes  Letter, ). 
Kirstein  Letter,  ].  Raffaele  Letter. ).  Schmidt  Letter, 
].  Weintraub  Letter, ).  Williams  Letter,  ]ahng  Letter, 
Jones  Letter,  K.  Kirstein  Letter,  K.  Murphy  Letter, 
K.  Schroeder  Letter,  K.Y.  Lee  Letter,  Kaneti  Letter, 
Keane  Letter,  Kerman  Letter,  King  Letter,  Klarreich 
Letter,  Klaus  Letter,  Klein  Letter,  Kobin  Letter, 
Kobin  Letter,  Kott  Letter.  Kovac  Letter,  Kropf  Letter. 
Kushner  Letter,  L.  Wawman  Letter,  LaBonar  Letter, 
Lay  Letter,  Leung  Letter,  Linton  Letter,  Liu  Letter, 
Lopez  Letter,  Lopin  Letter,  Lovett  Letter,  M. 
Murphy  Letter,  M.  Schroeder  Letter.  Magat  Letter, 
Majid  Letter,  Malizia  Letter,  Markasevic  Letter, 
Masso  Letter,  Mikhelson  Letter,  Miller  Letter,  Miller 
Letter.  Morant  Letter.  Morgan  Letter.  Namolik 
Letter,  Nemcic  Letter,  Nicoletta  Letter,  Nierling 
Letter,  No  Letter,  O'Malley  Letter,  Oahana  Letter. 
Panayotov  Letter,  Parsons  Letter.  Petrov  Letter. 
Piskun  Letter.  Poulton  Letter,  R.  Murphy  Letter, 
Ratto  Letter,  Rea  Letter,  Roth-McEnroe  Letter,  Rotter 
Letter,  S.  Hughes  Letter,  S.  Kim  Letter,  S.  Sherwood 
Letter.  Salti  Letter,  Schreiber  Letter,  Schulberg 
Letter,  Schuldenfrei  Letter,  Schultz  Letter,  Senna 
Letter,  Sharon  Letter,  Shatkin  Letter,  Sherman 
Letter,  Sinclair  Letter,  Skiimer  Letter,  Sohn  Letter, 
Song  Letter,  Squires  Letter,  Stengel  Letter,  Stnun 
Letter,  Stuzin  Letter,  Sukenick  Letter,  Talib  Letter, 


controvert  price  discovery. ''^ 
Specifically,  several  commenters 
expressed  concern  that  investors  would 
be  unable  to  properly  assess  risk  and 
reward,  gauge  the  market's  direction, 
and  make  informed  decisions  about  how 
to  invest  with  the  reduced  display 
size.i"  At  the  same  time,  some  added, 
the  market  maker  will  have  the 
advantage  of  knowing  the  size  of 
incoming  orders.'" 

In  response,  Nasdaq  offered  several 
arguments  in  support  of  its  view  that, 
contrary  to  commenters'  concerns,  the 
proposal  will  not  materially  impact 
transparency  in  its  market.^o  First, 
Nasdaq  challenged  the  premise  that  the 
1000-share  minimiun  display 
requirement  is  a  key  component  in 
encouraging  the  display  of  significant 
trading  interest.  A  recent  review  of 
SuperSOES  indicated  that  only  13.9 
percent  of  market  maker  quotes  large 
enough  to  use  reserve  size  actually  had 
a  reserve  share  amount  attached  to 
Uiem.2i 

Second,  Nasdaq  argued  that 
transparency  has  more  than  one 
component,  such  as  trade  price  and 
volume  information.  Nasdaq  asserted 
that  the  speed  and  reliability  of  such 
information  has  dramatically  improved, 
with  SuperSOES  providing 
instantaneous  automatic  executions  and 
immediate  dissemination  of  the 
resulting  transaction  information  via  the 
public  tape. 

Finally,  Nasdaq  argued  that,  because 
all  displayed  size  at  a  given  price  level 


Thompson  Letter,  Towne  Letter,  Vo  Letter,  Ward 
Letter,  Washburn  Letter,  Watts  Letter,  Weckherlen 
Letter,  West  Letter.  Wilson  Letter,  Yang  Letter,  Yang 
Letter,  Z.  Hepner  Letter,  Zemeck  Letter.  Zlatkovic 
Letter,  and  Zour  Letter. 

1' See  Goldhair  Letter,  J.  Weintraub  Letter,  M. 
Murphy  Letter.  Nierling  Letter,  and  Weckherlen 
Utter. " 

'^See  B.  Hepner  Letter,  Bailyn  Letter,  Bouldin 
Letter,  Qemens  Letter,  Consenza  Letter,  Deligiannis 
Letter,  Dhillon  Letter.  E.  Shapiro  Letter,  Gaida 
Letter,  Giannone  Letter,  Giaquinto  Letter,  Hite 
Letter,  |.  Hughes  Letter,  K.  Schroeder  Letter,  Klein 
Letter,  Kobin  Letter,  M.  Murphy  Letter,  M. 
Schroeder  Letter,  Malizia  Letter,  Roldan  Letter, 
Schreiber  Letter,  Schuldenfrei  Letter,  Sinclair 
Letter,  Vo  Letter,  Watts  Letter,  and  Weckherlen 
Letter,  see  also  C.  Shapiro  Letter,  (discussing  the 
effect  of  "information  asymmetry"). 

'°  See  Schreiber  Letter,  M.  Schroeder  Letter,  and 
Washburn  Letter. 

2°  See  Nasdaq  Letter  I. 

^<  In  Nasdaq  Letter  I,  Nasdaq  provided  data  for 
Nasdaq  market  makers  and  exchanges  trading 
Nasdaq  stocks  pursuant  to  unlisted  trading 
privileges  ("UTP  exchanges").  According  to 
Nasdaq,  only  13.5  percent  of  market  maker  and  UTP 
exchange  quotes  large  enough  to  use  reserve  size 
actually  had  a  reserve  share  amount  attached  to 
them.  In  a  subsequent  telephone  conversation, 
Nasdaq  provided  data  for  just  market  maker  quotes. 
Telephone  conversation  between  Terri  Evans, 
Assistant  Director,  Division,  Commission,  and 
Thomas  P.  Moran,  Associate  General  Cbunsel, 
Nasdaq,  on  May  23,  2002. 
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las  priority  in  execution  over  reserve 
size  at  the  same  price,  market 
participants  desiring  to  trade 
immediately  and  in  size  have  incentives 
to  quickly  display  larger  share  amounts. 
In  this  context,  Nasdaq  cited  statistics  to 
show  that  the  average  display  size  of 
quotes  today  has  increased  83  percent 
from  the  average  display  size 
immediately  following  decimalization 
and  before  SuperSOES  was  introduced. 
Nasdaq  believes  that  these  statistics 
show  that  market  participants  are  more 
inclined  to  display  larger  size  in  the 
fast-moving  SuperSOES  environment. 

The  Commission  believes  that  Nasdaq 
has  adequately  addressed  the  concerns 
raised  by  commenters.  While  the 
Commission  recognizes  that  the 
proposed  rule  change  appears  to  limit 
transparency  by  reducing  the  minimum 
number  of  shares  that  must  be  displayed 
before  a  market  maker  can  use  reserve 
size,  the  Commission  agrees  with  the 
opinion  of  one  commenter  that  market 
makers  will  not  necessarily  display 
1000  shares  just  to  use  the  reserve  size 
featiu-e  in  SuperSOES,  in  lieu  of  other 
options  such  as  sending  an  order  to  an 
ECN.  Even  aside  fi-om  the  minimum 
display  requirement,  the  Commission 
believes  that  market  participants  will 
still  have  an  incentive  to  display  greater 
size,  because  SuperSOES  executes 
incoming  orders  against  displayed  size 
at  the  best  price  before  accessing  reserve 
size  at  the  same  price  level.  Therefore, 
it  may  be  in  a  market  participant's  best 
interest  to  display  greater  size  and 
receive  an  immediate  execution.  The 
Commission  notes  that  Nasdaq  has 
offered  data  that  indicates  that  only  a 
small  portion  of  quotes  large  enough  to 
potentially  use  reserve  size,  actually 
have  a  reserve  share  amount  attached  to 
them. 

2.  Liquidity  Issues 

One  commenter  who  supported  the 
proposed  rule  change  believed  that  the 
current,  1000-share  minimum  display 
requirement  inhibits  liquidity.22  Rather 
than  meet  that  requirement,  this 
commenter  argued,  a  market  maker  may 
choose  to  withhold  his  intention  to 
trade  fi-om  the  marketplace  entirely  and 
wait  until  an  order  he  is  holding 
becomes  marketable  to  execute  it.^^ 

On  the  other  hand,  many  commenters 
objected  to  the  proposal  on  the  grounds 
that  it  would  negatively  impact  market 
liquidity.  2*  Some  of  these  commenters 


^*  See  Levine  Letter. 

"Id. 

^*  See  Abelson  Letter,  Arberman  Letter.  Atreya 
Letter,  B.  Hepner  Letter,  Bailyn  Letter,  Benetti 
Letter,  Bouldin  Letter,  C.  Kim  Letter.  C.  Shapiro 
Letter,  Cammarata  Letter,  Catrina  Letter.  Chan 
Latter,  Clemens  Letter,  Crosby  Letter,  Crowell 


expressed  the  view  that  the  ability  to 
display  only  100  shares  would  allow 
market  makers  to  limit  the  availability 
of  stock  at  the  inside  market, ^s  and 
provide  little  liquidity  during  a  severe 
uptiun  or  downturn.^**  These 
commenters  appeared  to  believe  that, 
under  the  proposal,  when  a  market 
maker  at  the  inside  price  is  displaying 
only  100  shares  while  maintaining  a 
large  reserve  size  at  that  same  price,  the 
system  would  fill  incoming  orders  at  a 
rate  of  only  100  shares  at  a  time.  During 
the  time  lag  that  would  result,  the 
market  maker  would  have  time  to 
withdraw  most  of  the  liquidity  stored  in 
his  reserve  size  if  this  would  be  to  his 
advantage,  as  it  might  be  in  volatile 
markets.  27 

One  commenter  observed  that  in 
approving  the  original  SuperSOES 
system  and  its  reserve  size  feature,  the 
Commission  cited  the  justification  set 
forth  by  Nasdaq  that  the  1000-share 
display  requirement  would  increase 
liquidity  by  providing  an  incentive  for 
market  makers  to  display  a  larger 
quotation  size.^s  "We  are  confounded," 
this  commenter  stated,  "that  the  NASD 
would  reverse  its  previous  position  and 
propose  to  pare  back  the  reserve  size 
requirement  to  a  single  round  lot," 
particularly  in  view  of  "the  substantial 
deterioration  of  displayed  market 
liquidity  in  the  post-decimals 
environment."  2B 

In  response  to  liquidity  concerns, 
Nasdaq  insisted  that  nothing  in  the 


Letter.  D.  Cohen  Letter,  D.  H.  Kim  Letter,  DAleo 
Letter,  Deligiannis  Letter,  Diemar  Letter,  E. 
Goldstein  Letter,  El-Assad  Letter,  Erman  Letter,  P. 
Raffaele  Letter,  Feeney  Letter,  Getz  Letter, 
Giaquinto  Letter,  Goldhair  Letter,  Greeley  Letter, 
Gregg  Letter,  Grill  Letter,  H.  Liu  Letter,  Hansford 
Letter.  Hassell  Letter,  Hodges  Letter,  Hotchkiss 
Letter,  Ingles  Letter,  Isaacson  Letter,  Iwasa  Letter, ). 
Hughes  Letter,  J.  Raffaele  Letter,  Jones  Letter,  K. 
Choi  Letter,  K.  Kirstein  Letter,  Kaneti  Letter, 
Klarreich  Letter,  Klaus  Letter.  Kobin  Letter,  LaBonar 
Letter,  Landsman  Letter,  Lovett  Letter,  Lutz  Letter, 
Magat  Letter,  Majid  Letter,  Masso  Letter,  McCabe 
Letter.  Nicoletta  Letter,  Nierling  Letter,  O'Malley 
Letter,  Oahana  Letter,  Orgen  Letter,  Parsons  Letter, 
Petrov  Letter,  Plotkin  Letter,  Ratto  Letter,  Rebatta 
Letter,  Schulberg  Letter,  Senna  Letter,  Sharon 
Letter,  Shatkin  Letter,  Sherman  Letter,  Sinclair 
Letter,  Sohn  Letter,  Squires  Letter.  Stancevic  Letter, 
Stengel  Letter,  Stuzin  Letter,  Sullivan  Letter, 
Weckherlen  Letter.  West  Letter.  Wilson  Letter.  Yang 
Letter,  Zemeck  Letter,  and  Zour  Letter. 

"  See  Cammarata  Letter,  Ciemeus  Letter,  Isaacson 
Letter.  J.  Hughes  Letter,  Linton  Letter,  Lovett  Letter. 
McCabe  Letter,  Song  Letter,  Stengel  Letter,  and 
Zucker  Letter. 

^^  See  Giaquinto  Letter. 

"  Many  commenters  explicitly  stated  their  belief 
that  the  proposal  would  create  market  slowdowns 
due  to  multiple  executions  of  displayed  and 
refreshed  100-share  lots  at  the  inside  price.  See 
more  at  infra  notes  32-37  and  accompanying  text. 

^"  See  Morgan  Stanley  Letter  (citing  Securities 
Exchange  Act  Release  No.  42344  (January  14,  2000), 
65  FR  3987  (Januar\'  25,  2000)). 


reduction  of  the  display  size 
requirement  could  be  expected  to 
remove  liquidity  from  its  market.'" 
According  to  Nasdaq,  even  though  a 
market  participant  may  elect  to 
apportion  their  total  trading  interest 
between  displayed  size  and  reserve  size 
differently,  the  same  number  of  shares 
remain  immediately  accessible  through 
the  system.  In  addition,  Nasdaq  believes 
that  to  the  extent  the  proposal  limits  the 
negative  impact  associated  with  the 
required  display  of  large  share  size,  the 
total  amount  of  shares  entered  into 
SuperSOES  may  increase  and  thereby 
increase  overall  liquidity  on  Nasdaq.^^ 

The  Commission  understands  the 
concerns  raised  by  commenters. 
However,  the  Commission  believes  that 
the  ability  to  use  reserve  size  under  the 
proposal  may  give  market  participants 
on  Nasdaq  greater  flexibility  in 
representing  large  orders.  In  particular, 
the  proposed  rule  change  may  prove 
useful  to  market  participants  who  wish 
to  minimize  the  market  impact  of  their 
orders.  Increased  participation  should, 
in  tiun,  enhance  liquidity  of  the  market, 
to  the  benefit  of  all  market  participants. 
In  addition,  the  Commission  notes  that 
a  reduction  in  the  displayed  amount  of 
liquidity  does  not  necessarily  signify  a 
reduction  in  the  amount  of  actual 
liquidity  accessible  in  a  market.  As 
clarified  by  Nasdaq,  the  same  amount  of 
shares  will  be  immediately  accessible 
through  the  system. 

3.  Impact  on  Executions  and  Potential 
for  Abuse 

Many  commenters  believed  that 
orders  sent  to  Nasdaq  that  today  can  be 
filled  in  one  execution  would  require 
multiple  executions  to  be  filled  under 
the  proposed  system,^^  and  that  the 


'"See  Nasdaq  Letter). 

"  Id. 

"  See  A.  Wang  Letter.  Abelson  Letter,  Atreya 
Letter,  8.  Lee  Letter,  B.  Williams  Letter.  Bailvu 
Letter,  Balber  Letter.  Bauer  Letter,  Ben-Aharon 
Letter.  Benetti  Letter,  Block  Letter,  Bouldin  Letter, 
Brook  Letter,  C.  Kim  Letter,  Cammarta  Letter, 
Caputo  Letter,  Catrina  Letter,  Chan  Letter,  Chan 
Letter,  Chaudr>'  Letter,  Chesler  Letter,  Chinnock 
Letter,  Clemens  Letter,  Corl  Letter,  Cosenza  Letter, 
Cosic  Letter,  Crosby  Letter.  Crowell  Letter,  D.H. 
Kim  Letter,  D'Aleo  Letter,  Daulong  Letter.  Diamond 
Letter.  Diemar  Letter,  Dondero  Letter,  Dubin  Letter, 
E.  Goldstein  Letter,  E.  Knight  Letter.  El-Assad 
Letter,  Erman  Letter,  F.  Raffaele  Letter.  Falcone 
Letter,  Feinstein  Letter,  Flaherty  Letter.  Gaida 
Letter,  Getz  Letter,  Gormley  Letter.  Gregg  Letter, 
Grill  Letter,  Gussin  Letter,  H.  Liu  Letter,  Hansford 
Letter.  Hassell  Letter,  Hayden  Letter,  Helfman 
Letter,  Hite  Letter.  Hodges  Letter,  Hong  Letter, 
Ingles  Letter,  Isaacson  Letter,  Ives  Letter.  |.  Choi 
Letter,  J.  Goldstein  Letter,  J.  Hughes  Letter.  |. 
Raffaele  Letter,  J.  Weintraub  Letter,  J.  Williams 
Letter,  Jones  Letter,  K.  Choi  Letter.  K.  Kirstein 
Letter,  K.  Schroeder  Letter,  K.Y.  Lee  Letter.  Kaneti 
Letter,  Keane  Letter,  Kinzelberg  Letter.  Klaus  Letter, 
Klein  Letter,  Kobin  Letter.  Kott  Letter,  Kropf  Letter, 
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resulting  time  lag  would  slow  down  the 
entire  market,  uiiJairly  advantage  market 
makers,  and  lend  to  widespread  abuse. 
Various  commenters  believed  that  the 
proposal  would  promote  deception,^^ 
foster  manipulative  conduct.^*  facilitate 
monopoly  pricing  and  collusion,^^  and 
result  in  inefficiency.^® 

By  way  of  example,  many 
commenters  noted  that  under  the 
current  system,  when  a  market  maker 
displays  1000  shares  at  the  inside 
market — as  required  for  use  of  the 
reserve  size  feature — an  incoming  order 
of  up  to  1000  shares  is  filled 
immediately  against  that  displayed 
quotation,  in  one  execution.  Under  the 
proposal,  these  commenters  believe, 
because  the  same  market  maker  would 
be  required  to  display  only  100  shares 
and  could  hold  the  remaining  900 
shares  in  reserve  size,  each  time  100 
shares  of  an  incoming  order  is  filled,  the 
system  would  need  to  refresh  the 
displayed  size  again  before  the  next  100 
shares  could  be  filled,  causing  the 
execution  of  a  full  1000  shares  to  take 
ten  times  as  long.^^ 


L.  Waxnan  Letter.  LaBonar  Letter,  Laughlin  Letter, 
Lazarus  Letter,  Liu  Letter,  Lovett  Letter,  Lutz  Letter, 
M.  Schroeder  Letter,  M.  Sherwood  Letter.  Magat 
Letter,  Majid  Letter,  Malizia.  Letter,  Markasevic 
Letter.  Masso  Letter,  McCabe  Letter,  Miller  Letter, 
Morant  Letter,  Morgan  Letter,  Nemcic  Letter,  No 
Letter,  Oahana  Letter,  Panayotov  Letter,  Parsons 
Letter.  Petrov  Letter,  Philip  Letter,  Plotkin  Letter,  R. 
Murphy  Letter.  Rea  Letter.  Rebatta  Letter,  Roldan 
Letter,  Roth-McEnroe  Letter,  Rotter  Letter,  S. 
Hughes  Letter,  S.  Kim  Letter,  S.  Sherwood  Letter. 
Salti  Letter,  Sc.  Sullivan  Letter.  Schreiber  Letter, 
Schulberg  Letter,  Schuldenfrei  Letter,  Schwartz 
Letter,  Senna  Letter,  Sharon  Letter,  Shatkin  Letter, 
Sherman  Letter,  Shorack  Letter,  Sinclair  Letter, 
Sinnreich  Letter,  Sohn  Letter,  Stancevic  Letter, 
Stengel  Letter,  Strum  Letter,  Stuzin  Letter,  Talib 
Letter,  Thompson  Letter,  Towne  Letter.  Voldarsky 
Letter.  Ward  Letter,  Washburn  Letter,  Watts  Letter, 
Williamson  Letter.  Yang  Letter,  Zemeck  Letter, 
Zlatkovic  Letter,  Zour  Letter,  and  Z^cker  Letter. 

"  See  Cammarata  Letter.  D.H.  Kim  Letter. 
Deligiannis  Letter.  Gaida  Letter,  Garby  Letter,  Gregg 
Letter,  Hansford  Letter,  Heyman  Letter,  Isaacson 
Letter,  ].  Williams  Letter,  Keman  Letter,  Lazar 
Letter,  Morgan  Letter.  R.  Murphy  Letter,  Rebatta 
Letter,  Squires  Lettef ,  and  Stengel  Letter. 

"  See  Atreya  Letter,  Bailyn  Letter,  Benetti  Letter, 
Burgess  Letter,  Crosby  Letter,  Crowell  Letter, 
Dershow  Letter,  F.  Raffaele  Letter,  Garby  Letter, 
Goldhair  Letter,  Gregg  Letter,  Herrick  Letter, 
Heyman  Letter,  J.  Kirstein  Latter, ).  Raffaele  Letter, 
Keane  Letter,  Lazar  Letter.  Linton  Letter.  Magat 
Letter.  Masso  Letter.  Morgan  Letter,  Nierling  Letter. 
Oshins  Letter,  Petrov  Letter,  Rea  Letter,  S.  Kim 
Letter,  Sherman  Letter,  Sinclair  Letter,  Stancevic 
Letter,  Talib  Letter,  Watts  Letter,  and  Wilson  Letter, 
see  also  infra  notes  27-30  and  accompanying  text. 

^^  See  C.  Kim  Letter,  C  Shapiro  Letter,  and 
Crowell  Letter. 

'<^  See  Gaida  Letter,  Jones  Letter,  Kobin  Letter, 
Kropf  Letter,  Landsman  Letter,  Linton  Letter,  and 
Weckherlen  Letter. 

3'  See  Atreya  Letter,  C.  Kim  Letter,  Chan  Letter, 
Crowell  Letter,  F.  Raffaele  Letter,  Gregg  Letter, 
Hodges  Letter.  Ingram  Letter,  Ives  Letter, ).  Kirstein 
Letter.  |.  Raffaele  Letter. ).  Williams  Letter,  lahng 
Letter,  K.  Kirstein  Letter.  Klaus  Letter,  L.  Waxman 
Letter,  Landsman  Letter,  Magat  Letter,  Oahana 


Many  commenters  contended  that  the 
reduced  display  requirement  would 
benefit  market  makers  at  the  expense  of 
investors,  allowing  them,  for  example, 
to  slow  down  the  movement  of  a  stock 
while  minimizing  their  own  exposure.  ^^ 
In  the  view  of  these  commenters,  imder 
the  proposal,  a  market  maker  could 
display  the  minimum  100  shares  at  the 
inside  market  while  entering  a  large 
number  of  shares  in  reserve  size  at  the 
same  price.  If  he  then  saw  the  market 
shift  direction,  he  could  withdraw  the 
liquidity  in  his  reserve  size  and  move  it 
to  a  higher  price  level  before  investors 
could  reach  it,  because  the  multiple 
executions  of  incoming  orders  at  the 
inside  price  at  a  rate  of  only  100  shares 
at  a  time  would  give  him  the  time  to  do 
so.  In  the  words  of  many  commenters, 
the  proposal  would  thus  effectively 
"eliminate  liability  orders."  ^^ 

Commenters  also  variously  argued 
that  market  makers  would  artificially 
stall  the  momentum  of  a  stock  so  they 
could  "back  away"  from  liability  for 
thefr  reserve  size;'**'  misrepresent  true 
supply  and  demand;  ^^  and  interfere 
with  the  natural  direction  of  the 
market.*^  Among  the  other  abuses 
commenters  feared  were:  a  market 
maker  holding  up  the  price  of  a 
downward  moving  stock  in  order  to 


Letter,  Panayotov  Letter,  Petrov  Letter,  Philip  Letter, 
Plotkin  Letter,  Rebatta  Letter.  Rotter  Letter,  S.  Kim 
Letter,  Salti  Letter.  Sherman  Letter.  Sinclair  Letter, 
Watts  Letter,  Yang  Letter,  and  Zlatkovic  Letter. 

3*  See  Atreya  Letter,  Bauer  Letter,  Ben-Aharon 
Letter,  Benetti  Letter,  Bouldin  Letter,  Brook  Letter. 
C.  Kim  Letter,  Cammarata  Letter,  Caputo  Letter, 
Clemens  Letter,  Dubin  Letter,  Gaida  Letter, 
Giannone  Letter,  Hansford  Letter.  Hite  Letter, 
Isaacson  Letter,  I.  Goldstein  Letter,  |.  Kirstein  Letter, 
Keane  Letter,  Landsman  Letter,  Laughlin  Letter, 
Linton  Letter,  Rea  Letter,  S.  Sherwood  Letter,  Sc. 
Sullivan  Letter,  Stashefsky  Letter,  Stengel  Letter, 
and  Stuzin  Letter. 

3«  See  A.  Donnelly  Letter,  A.  Wang  Letter, 
Arberman  Letter,  Balber  Letter,  Brook  Letter,  Chan 
Letter,  Chaudhry  Letter,  Chesler  Letter,  Daulong 
Letter,  E.  Goldstein  Letter,  Erman  Letter,  Ettles 
Letter,  Garby  Letter.  H.  Liu  Letter,  Hassell  Letter, 
Hong  Letter,  Hotchkiss  Letter,  Ingles  Letter,  Ives 
Letter,  Iwasa  Letter,  |.  Choi  Letter, ).  Williams 
Letter,  lahng  Letter,  Kaneti  Letter,  Klaus  Letter,  Kott 
Letter.  Kovac  Letter,  Kushner  Letter,  Lay  Letter, 
Lopin  Letter,  Markasevic  Letter,  Miller  Letter, 
Morant  Letter,  Nemcic  Letter,  O'Malley  Letter, 
Oahana  Letter,  Piskun  Letter.  Rebatta  Letter,  Rotter 
Letter,  S.  Kim  Letter,  S.  Sherwood  Letter, 
Schuldenfrei  Letter,  Shatkin  Letter,  Shorack  Letter, 
Sohn  Letter,  Song  Letter,  Strum  Letter,  Talib  Letter, 
Thompson  Letter,  Z.  Hepner  Letter,  Zemeck  Letter, 
and  Zour  Letter. 

*"  See  Chesler  Letter,  Corl  Letter,  Crowell  Letter, 
Erman  Letter,  Fennell  Letter,  Hassell  Letter,  Hite 
Letter,  |.  Weintraub  Letter,  J.  Williams  Letter,  K. 
Kirstein  Letter,  K.Y.  Lee  Letter,  Kaneti  Letter. 
Laughlin  Letter,  Lazarus  Letter,  Magat  Letter, 
Murphy  Letter,  S.  Sherwood  Letter,  Schuldenfrei 
Letter,  Sharon  Letter,  Shatkin  Letter,  Sinclair  Letter, 
Stengel  Letter,  Strum  Letter,  and  Watts  Letter. 

*'  See  Bailyn  Letter,  |ones  Letter,  and  Lovett 
Letter. 

<2  See  Lazarus  Letter,  and  Zour  Letter. 


short-sell  ahead  of  the  market;  *^  a 
market  maker  holding  down  the  price  of 
an  upward  moving  stock  in  order  to  buy 
more  at  a  lower  price;  ■*■♦  and  a  market 
maker  slowing  the  upward  movement  of 
a  stock  to  prevent  call  options  from 
being  exercised  against  him.'*-'^ 

Nasdaq  believes  that  the  above 
concerns  may  flow  from  a  "fundamental 
misapprehension  about  how  SuperSOES 
works."  '•^  According  to  Nasdaq, 
although  shares  held  in  the  reserve  size 
feature  are  not  displayed,  these  shares 
remain  immediately  and  continuously 
available  for  execution  through  the 
system. 

As  described  by  Nasdaq,  SuperSOES 
matches  incoming  orders  with  quotes 
based  on  price  and  size  information 
resident  in  the  system,  and 
automatically  executes  against  all  shares 
of  automatic-execution  participants — 
whether  displayed  or  in  reserve — 
instantaneously.  According  to  Nasdaq, 
"at  no  point  during  this  execution 
process  are  automatic-execution  market 
participants  given  an  opportiuiity  to 
decline  to  trade,  or  sent  orders  that 
require  their  assent  to  consummate  a 
transaction."  In  addition,  according  to 
Nasdaq.  "SuperSOES  is  already  a 
powerful  salve  for  exactly  those 
maladies  that  the  commenters  assert 
will  befall  the  Nasdaq  market  if  the 
l.DOO-share  display  requirement  is 
removed."*^  For  example,  Nasdaq 
stated  that  the  SuperSOES  requirement 


«3  See  Klein  Letter,  Lazarus  Letter,  and  Morant 
Letter. 

**  See  Helfman  Letter,  Heyman  Letter,  Ingram 
Letter,  and  Linton  Letter. 

«5  See  Liu  Letter. 

*^See  Nasdaq  Letter  II. 

«'  See  Nasdaq  Letter  II.  Nasdaq  provided  the 
following  example  to  illustrate  the  process.  Assume 
that  there  are  three  market  makers  at  the  inside  bid. 
Market  Maker  A  ("MMA")  is  bidding  S20.00  with 
a  display  size  of  200  and  a  reserve  size  of  1 ,000. 
Market  Maker  B  ("MMB")  is  bidding  $20.00  with 
a  display  size  of  300  and  a  reserve  size  of  4.000. 
Market  Maker  C  ("MMC")  is  bidding  $20.00  with 
a  display  size  of  100  and  a  reserve  size  of  1,500. 
Market  Maker  D  ( 'MMD')  is  bidding  $19.99  with 
a  display  size  of  100  and  a  reserve  size  of  zero. 

A  3,000-share  market  order  to  sell  is  entered  into 
SuperSOES.  A  total  of  600  shares  would  be 
instantaneously  taken  from  the  displayed  sizes  of 
MMA  (200),  MMB  (300),  and  MMC  (100).  In 
addition,  1,000  shares  would  be  instantaneously 
taken  from  MMA's  reserve  size,  and  1,400  shares 
would  also  be  instantaneously  taken  from  MMB's 
reserve  size,  filling  the  incoming  order  in  full. 

This  process  would  result  in  a  single  automatic 
execution  of  1,200  shares  for  MMA,  a  single 
automatic  execution  of  1,700  shares  for  MMB,  and 
a  single  automatic  execution  of  100  shares  for 
MMC.  Nasdaq  represents  that  as  a  result  of  the 
automatic  execution  process  "there  is  simply  no 
way  that  an  automatic-execution  market 
participant,  having  placed  share  amounts 
(displayed  or  reserve)  in  SuperSOES,  can  inhibit  or 
manipulate  subsequent  executions  against  that 
trading  interest  while  those  shares  remain  in  the 
system." 
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that  automatic  execution  market 
participants  be  firm  for  the  amoimts  and 
prices  of  the  trading  interest  they  place 
into  the  system  reduces  the  potential 
for,  and  increases  the  costs  of,  attempts 
to  manipulate  the  market.  Likevdse,  the 
swift  and  sure  execution  of  orders  by 
SuperSOES  based  on  price-time  priority 
greatly  increases  the  confidence  of 
investors  that  they  are  being  treated 
fairly. 

The  Commission  agrees  that  a  great 
many  of  the  commenters  appear  to  have 
misunderstood  the  way  the  reserve  size 
feature  operates  and  the  nature  of  the 
proposed  rule  change.  This 
misunderstanding  appears  to  be  the 
basis  of  many  of  the  opposing 
conunents.  The  Commission  notes  that 
when  an  order  is  sent  to  Nasdaq  for 
automatic  execution  through 
SuperSOES,  the  system  immediately 
accesses  edl  liquidity  at  the  best  price 
residing  within  the  system  to  fill  that 
order,  whether  that  liquidity  is 
displayed  or  held  in  reserve  size.  As 
Nasdaq  has  represented  in  its  responses 
to  commenters'  objections,  the 
automatic  execution  against  all  such 
resident  size  takes  place 
instantaneously.''^  When  an  order 
cannot  be  filled  by  the  market  maker's 
displayed  size  alone  (or  by  the  aggregate 
displayed  size  of  all  market  makers  at 
the  same  best  price,  if  there  is  more  than 
one  market  maker  at  that  price),  the 
system  immediately  accesses  the  reserve 
size  behind  it  (and  behind  the  displayed 
size  oiF  all  market  makers  at  that  price, 
in  time  priority),  and  trades  against  it  all 
in  a  single  execution  for  each  market 
maker, 

4.  Competitive  Issues 

Four  commenters  maintained,  in 
support  of  the  proposal,  that  it  would 
promote  fair  competition  across  the 
markets.''^  As  explained  by  one 
commenter,  for  example,  it  would  level 
the  playing  field  between  Nasdaq 
participants  and  members  of  UTP 
exchanges,  and  between  Nasdaq  and  its 
primary  competitors,  ECNs  and  the 
regional  exchanges. ^o  Specifically,  two 
commenters  argued  that  Nasdaq  is  the 
only  market  center  that  imposes  a  1000- 
share  display  requirement,  and  is  thus 
competitively  disadvantaged. '^i  Another 
commenter  noted  that  it  is 
"fundamentally  unfair  to  force  a  market 
participant  to  depend  on  a  potential 
competitor  [if  a  market  maker  enters  an 
order  into  an  ATSl  due  to  an  artificial 


regulatory  disparity  between  the  two 
participants."  52 

Other  commenters  argued  that  the 
function  of  an  ECN  is  different  than  that 
of  market  makers  on  Nasdaq.^^  j^  that 
an  ECN's  purpose  is  to  display  and 
execute  orders  and  not  to  make 
markets. 5^  Some  commenters  added  that 
an  ECN  is  not  afforded  the  same 
advantages  as  market  makers  ^s  (e.g.,  the 
ability  to  make  a  profit  on  the  market 
spread).^®  and  thus  should  not  be 
subject  to  the  same  minimum  display 
requirements. 

One  commenter  cited  a  recent  Nasdaq 
study  indicating  that  in  the  post- 
decimalization  environment,  the 
average  quote  size  posted  by  an  ECN 
was  1190  shares,  challenging  with  this 
data  Nasdaq's  argtunent  diat  it  needs  to 
reduce  Nasdaq's  display-size 
requirement  to  100  shares  in  order  to 
compete.^^  This  commenter  believed 
that  the  proposed  rule  change  woiild 
provide  a  "rather  marginal  competitive 
benefit"  to  Nasdaq  at  a  "high  cost  to 
market  liquidity  and  transparency."  ^b 
The  same  commenter  fiulher  argued 
that  Nasdaq,  as  a  subsidiary  of  a 
national  securities  association,  is  bound 
by  the  Act  to  maintain  rules  that 
"remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market," 
which,  the  commenter  stated,  is  a  higher 
standard  than  that  imposed  by  the 
regulatory  framework  governing  ECNs.^" 

In  response,  Nasdaq  noted  that 
Archipelago  Exchange,  an  equity  trading 
facility  of  the  Pacific  Exchange,  offers 
reserve  size  fimctionality  with  no 
apparent  minimum  display 
requirement,  as  do  ECNs  that  provide 
alternative  venues  to  trade  Nasdaq 
securities.®"  In  addition,  Nasdaq 
asserted  that,  in  fact,  no  other  market 
center  providing  reserve  size  imposes  a 
requirement  to  display  a  1000  share 
quote  for  the  privilege. 

Nasdaq  also  challenged  the  relevance 
of  data  showing  that  the  average  display 


*•  See  Nasdaq  Letter  I. 
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size  on  ECNs  is  1,190  shares  as 
undermining  Nasdaq's  contention  that  it 
needs  to  reduce  its  own  minimum 
display  size  to  100  shares  in  order  to 
compete,®'  According  to  Nasdaq,  in 
many  cases  ECNs  aggregate  orders  from 
multiple  subscribers,  while  market 
makers  may  or  may  not  aggregate 
trading  interest.  Further,  an  average 
quote  on  a  system  that  places  no 
restriction  on  the  use  of  reserve  size  is 
different,  Nasdaq  maintained,  than  a 
system  that  has  a  minimum  display 
requirement  inhibiting  the  use  of  its 
reserve  size  feature.  Moreover,  Nasdaq 
argued,  an  average  size  of  1,190 
indicates  that  in  many  cases  ECNs  in 
fact  display  quotes  of  less  than  1000 
shares,  with  reserve  size  functionality, 
while  Nasdaq  market  makers  cannot 
provide  their  customers  with  the  same. 
To  further  bolster  its  argtunent  that  it 
needs  to  reduce  the  display  minimum  in 
order  fb  compete,  Nasdaq  cited  a  recent 
review  it  conducted  of  reserve  size 
usage  by  ECNs,  which  found  that  almost 
40  percent  of  ECN  quotes  accessed  by 
SelectNet  had  a  reserve  size  behind 
them,  and  that  of  those  40  percent,  75 
percent  were  displaying  less  than  1000 
shares,®^ 

As  noted  above,  the  Commission  has 
previously  approved  rules  of  an 
exchange  (specifically,  the  Archipelago 
Exchange)  "^  *  that  provide  for  a  reserve 
size  fimctionality  with  no  minimum- 
size  display  requirement,  reflecting  the 
Commission's  belief  that  such  rules  are 
not  inconsistent  with  the  Act.  Moreover, 
the  Commission  believes  that  the 
proposed  rule  change  may  afford 
participants  on  Nasdaq  greater 
flexibility  in  handling  large  orders  in  a 
manner  enabling  them  to  compete  with 
participants  in  other  market  centers. 
The  Commission  is  not  aware  of  any 
issues  regarding  the  use  of  reserve  size 
with  no  display  requirement  on  the 
Archipelago  Exchange,  and  believes, 
further,  that  Nasdaq  has  adequately 
addressed  the  other  major  issues  raised 
by  commenters  concerning 
transparency,  liquidity,  and  impact  on 
executions  and  potential  for  abuse  in  its 
own  proposed  system.  Thus,  to  deny 
Nasdaq  the  ability  to  reduce  its  display 
size  requirement,  in  the  Commission's 
view,  would  inhibit  fair  competition 
among  markets. 

5.  Timing  of  the  Proposed  Rule  Change 

A  large  number  of  commenters  argued 
that  it  was  too  soon  after  the 
implementation  of  SuperSOES  to 


«>  Id. 
o^Id. 
•'  See  supra,  note  24. 
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introduce  the  proposed  changes,^  and 
that  more  time  was  necessary  to  collect 
meaningful  data  and  evaluate  the 
current  system  before  modifying  it  in 
this  significant  way.*^^  Some 
commenters  believed  that  the  two 
months  of  trading  on  the  SuperSOES 
System  before  the  proposal  was  first 
filed  were  a  slow  trading  period  and 
unrepresentative  of  typical  market 
conditioBs.^^  Many  commenters  also 
noted  that  the  proposal  was  published 
relatively  soon  after  the  impact  of  the 
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September  11,  2001  terrorist  attacks  on 
America,^^  and  wrote  that  it  was 
difficult  to  meaningfully  consider  the 
potential  effect  of  the  proposed  changes 
during  a  period  in  which  the  markets 
and  market  participants  were  still 
recovering  from  that  episode. 

Nasdaq  contended  that,  in  view  of  the 
competitive  process,  it  must  be  bee  to 
quickly  respond  to  the  marketplace,  and 
rejected  the  notion  that  its  ability  to 
alter  and  improve  its  systems  is  limited 
by  how  short  a  period  of  time  had 
elapsed  since  a  system  was  last 
changed.^8 

The  Commission  believes  that  in  view 
of  the  further  passage  of  time  since  the 
proposed  rule  change  was  filed,  these 
timing  issues  are  no  longer  sufficient  a 
concern  to  warrant  a  delay  in  the 
Nasdaq's  ability  to  adopt  the  proposed 
rule  change.  The  Commission  expects 
NASD  Regulation  and  Nasdaq  to 
monitor  trading  to  ensure  the  proper  use 
of  the  reserve  size  featiire  and  reevaluate 
the  minimimi  display  requirement  if 
there  is  an  overall  decline  in  the  quality 
of  the  market. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-NASD-2001- 
66)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority.^" 

Margaret  Hi  McFarland, 
Deputy  Secretary. 
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SEC,  undated,  received  November  20.  2001 
(•■Schultz  Letter"). 

30.  Letter  from  John  Chinnock,  Securities 
Principal,  Heartland  Securities,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  undated,  received 
November  20,  2001  ("Chinnock  Letter"), 

31.  Letter  from  Joel  Brandon  Jones, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  October  16.  2001 
('■J.  Jones  Letter"). 

32.  Letter  from  Richard  Lutz,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  undated,  received  November 
20,  200l"  ("Lutz  Letter"). 

33.  Letter  from  Corey  N.  Shapiro,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated 
October  15,  2001  ("C.  Shapiro  Letter"). 

34.  Letter  from  Justin  Namolik,  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  October  16. 
2001  ("Namolik  Letter"). 

35.  Letter  from  Ryan  E.  Poulton,  Registered 
Representative.  NASD,  to  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  October  15,  2001 
("Poulton  Letter"). 

36.  Letter  from  Mathew  LaBonar, 
Jtegistered  Representative,  to  Jonathan  G. 
Katz,  Secretary.  SEC.  dated  October  15,  2001 
("LaBonar  Letter"). 

37.  Letter  from  David  Kinzelberg.  Equity 
Trader,  to  Jonathan  G-  Katz,  Secretary,  SEC, 
dated  October  14,  2001  ("KinzelbergLetter"). 

38.  Letter  from  Blair  Ettles,  Registered 
Representative,  Heartland  Securities,  to 
lonathan  G.  Katz,  Secretary,  SEC,  dated 
October  15,  2001  ("Ettles  Letter"). 

39.  Letter  from  Daniel  Balber;  NASD 
Registered  Principal,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001 
("Balber  Letter"). 

40.  Letter  from  Feral  Talib,  Registered 
Principal,  to  Jonathan  G.  Katz,  Secretary, 
SBC,  dated  November  15,  2001  ("Talib 
Letter"). 

41.  Letter  from  Andrew  Donnelly. 
Registered  Principal,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  13,  2001  ("A. 
Donnelly  Letter"). 

42.  Letter  from  Eric  Klein,  to  Jonathan  G. 
Katz,  Secretary.  SEC,  dated  October  16,  2001 
("E.  Klein  Letter"). 

43.  Letter  from  Carl  Z.  Giannone, 
Registered  Representative,  Limited 
Representative  Equity  Trader,  General 
Securities  Principal,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15.  2001 
("Giannone  Letter"). 

44.  Letter  from  Choi  Kilyoung.  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  October  17. 
2001  ("Kilyoung  Letter"). 

45.  Letter  from  Matthew  Nemcic,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated 
October  13,  2001  ("Nemcic  Letter"). 

46.  Letter  from  Kevin  McCabe,  Registered 
Representative,  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  15.  2001  ("McCabe  Letter"). 

47.  Letter  from  Elizabeth  Goldstein. 
Registered  Representative,  MS.  to  Jonathan  G. 


Katz,  Secretary,  SEC,  dated  October  16,  2001 
("E.  Goldstein  Letter"). 

48.  Letter  from  Benjamin  Lee,  Registered 
Representative,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  October  15,  2001  ("B. 
Lee  Letter"). 

49.  Letter  from  John  ].  Morgan.  Series  7 
Trader,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  October  16,  2001  ("J.  Morgan  Letter"). 

50.  Letter  from  Daniel  M.  Stuzin,  Esquire, 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  18.  2001  ("Stuzin  Letter"). 

51.  Letter  from  Justin  M.  Gosling,  Equities 
Trader,  to  Jonathan  G.  Katz,  Secretary.  SEC. 
dated  October  17,  2001  ("Gosling  Letter"). 

52.  Letter  from  Peter  Ciemins,  to  Jonathan 
G.  Katz.  Secretary,  SEC.  dated  October  15, 
2001  ("Ciemins  Letter"). 

53.  Letter  from  Markham  E.  Murphy, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  undated,  received  November  30,  2001 
("M.  Murphy  Letter"). 

54.  Letter  from  Favian  A.  Roldan, 
Registered  Broker,  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  15.  2001  ("Roldan 
Letter"). 

55.  Letter  from  Jason  A.  Strum  Registered 
Representative.  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  13,  2001  ("SUiim 
Letter"). 

56.  Letter  from  George  F.  Hassell, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  14,  2001  ("Hassell 
Letter"). 

57.  Letter  from  David  Lazarus,  Registered 
Nasdaq  Principal,  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  14,  2001  ("Lazarus  Letter"). 

58.  Letter  from  Ziad  Ei-Assad,  Registered 
NASD  Representative,  Heartland  Securities, 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  14,  2001  ("El-Assad  Letter"). 

59.  Letter  from  Kevin  Diemar,  Registered 
Nasdaq  Principal,  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  14,  2001  ("Diemar  Letter"). 

60.  Letter  from  Michael  Washburn, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC.  undated,  received  October  17,  2001 
("Washburn  Letter"). 

61.  Letter  from  Adam  S.  Chesler, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  15,  2001  ("Chesler  ' 
Letter"). 

62.  Letter  bom  Christian  Daulong, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary. 
SEC.  dated  October  15,  2001  ("Daulong' 
Letter"). 

63.  Letter  from  Shari  M.  Sherwood, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  15,  2001  ("S.  Sherwood 
Letter"). 

64.  Letter  bom  John  D.  Lovett,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  17,  2001 
("Lovett  Letter"). 

65.  Letter  from  Stephen  Edmonds, 
Registered  Representative,  Heartland 


Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC.  dated  October  15,  2001  ("Edmonds 
Letter"). 

66.  Letter  from  Jay  Bailyn,  Registered 
Representative,  Heartland  Securities,  LLC, 
NASD  Member,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  14.  2001 
("Bailyn  Letter"). 

67.  Letter  from  Michael  D.  Linton, 
Registered  Representative,  Heartland 
Securities  Corporation,  to  Jonathan  G.  Katz. 
Secretary,  SEC.  dated  October  12,  2001 
("Linton  Letter"). 

68.  Letter  from  Michael  Sherwood. 
Registered  Principal,  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary. 
SEC.  dated  October  12.  2001  ("M.  Sherwood 
Letter"). 

69.  Letter  from  Christopher  A.  Hite. 
Registered  NASD  Principal.  Heartland 
Securities,  Inc..  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001  ("Hite 
Letter"). 

70.  Letter  from  Grier  Laughlin,  Registered 
Nasdaq  Principal,  Heartland  Securities,  to 
lonathan  G.  Katz,  Secretary,  SEC,  dated 
October  16,  2001  ("Laughlin  Letter"). 

71.  Letter  from  Christopher  Brook, 
Registered  Principal,  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary, 
SEC.  dated  October  16.  2001  ("Brook 
Letter"). 

72.  Letter  from  Damian  Falcone,  Registered 
Representative,  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz.  Secretary. 
SEC,  undated,  received  October  18,  2001 
("Falcone  Letter"). 

73.  Letter  from  Scott  Sullivan,  Registered 
Representative,  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  14,  2001  ("Scott  Sullivan 
Letter"). 

74.  Letter  from  Sal  Chaudhry,  Registered 
Principal,  Heartland  Securities  Corporation, 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  16,  2001  ("Chaudhry  Letter"). 

75.  Letter  from  William  Nathan  Shorack. 
Registered  Principal,  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary. 
SEC,  dated  October  15,  2001  ("Shorack 
Letter"). 

76.  Letter  from  Richard  T.  Hayden, 
Registered  Representative,  Heartland 
Securities  Corporation,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001 
("Hayden  Letter"). 

77.  Letter  from  Glen  Dubin.  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretarj',  SEC,  dated  October  16,  2001 
("Dubin  Letter"). 

78.  Letter  from  Edward  E.  Hong,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  15.  2001 
("Hong  Letter"). 

79.  Letter  from  Tal  Sharon,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  October  17,  2001 
("Sharon  Letter"). 

80.  Letter  from  Christopher  Greeley,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated 
October  15.  2001  ("Greeley  Letter"). 

81.  Letter  from  Jeremy  Zucker,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  October  16, 
2001  ("Zucker  Letter"). 

82.  Letter  from  Joel  Arberman,  Registered 
Representative,  to  Jonathan  G.  Katz, 
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Secretary,  SEC,  dated  November  19,  2001 
("Arberman  Letter")- 

83.  Letter  from  Joon  Hwan  Choi,  Securities 
Trader,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  October  17,  2001  ("J.  Choi  Letter"). 

84.  Letter  from  Boris  M.  Piskun,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  14,  2001  ('Piskun  Letter"). 

85.  Letter  ftx)m  Marc  R  Grossman,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated 
October  15.  2001  ("Grossman  Letter"). 

86.  Letter  bom  Edward  T.  Flaherty  Jr.,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  12,  2001  ("Flaherty  Letter"). 

87.  Letter  from  Richard  Lay,  Professional 
Trader,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  October  17,  2001  ("Lay  Letter"). 

88.  Letter  frt)m  Corelna  Chan,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  October  17.  2001 
("Coreina  Letter"). 

89.  Letter  from  Zachary  Hepner,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  October  15,  2001 
("Hepner  Letter"). 

90.  Letter  frxtm  Douglas  Song,  Professional 
Trader,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  October  18,  2001  ("D.  Song  Letter"). 

91.  Letter  from  Michael  O'Malley, 
Professional  Trader,  to  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  October  14,  2001 
("O'Malley  Letter"). 

92.  Letter  from  Karl  Sohn,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  12,  2001 
("Sohn  Letter"). 

93.  Letter  from  Greg  T.  Baudr,  to  Jonathan 
G.  Katz,  SEC,  dated  October  15,  2001  ("Bauer 
Letter"). 

94.  Letter  from  Evan  Stashefsky,  Equities 
Trader,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  October  15,  2001  ("Stashefsky  Letter"). 

95.  Letter  from  Keith  Corl,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  October  15.  2001  ("Corl 
Letter"). 

96.  Letter  from  Alexander  F.  Zemek,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  13,  2001  ("Zemek  Letter"). 

97.  Letter  from  Michael  C.  Malizia,  to 
Jonathan  G.  Katz.  Secretary.  SEC,  dated 
October  17,  2001  ("Malizia  Letter"). 

98.  Letter  from  Jeffrey  Kirstein,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  14,  2001 
("Kirstein  Letter"). 

99.  Letter  from  Keith  Kirstein.  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  15,  2001  ("K. 
Kirstein  Letter"). 

100.  Letter  from  Brian  Ingram,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001 
("Ingram  Letter"). 

101.  Letter  from  Andrew  Rotter,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  undated, 
received  November  20,  2001  ("Rotter 
Letter"). 

102.  Letter  from  Ira  Landsman,  CPA,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  17,  2001  ("Landsman  Letter"). 

103.  Letter  from  Jimmie  E.  Williams, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary,  SEC.  dated  October  16.  2001 
("J.  Williams  Letter"). 


104.  Letter  from  Adam  B.  Salti,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  October  15, 
2001  ("Salti  Letter"). 

105.  Letter  from  Rami  Abelson,  Trader,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  15,  2001  ("Abelson  Letter"). 

106.  Letter  fr^m  Andrew  C.  Sohn,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  18.  2001  ("Sohn  Letter"). 

107.  Letter  from  Brandford  Hotchkiss, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretarv. 
SEC.  dated  October  15,  2001  ("Brandford 
Letter"). 

108.  Letter  irom  Jefferson  Magat,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  13,  2001 
("Magat  Letter"). 

109.  Letter  from  Howard  Teitelman, 
Registered  Principal,  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  14,  2001  ("Teitelman  Letter"). 

110.  Letter  frt>m  Lee  Waxman.  Registered 
Representative.  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  undated, 
received  November  20,  2001  ("Waxman 
Letter"). 

111.  Letter  from  Lee  M.  Weckherlen, 
Registered  Representative,  to  Jonathan  G. 
Katz.  Secretary,  SEC,  Dated  October  15,  2001 
("Weckherlen  Letter"). 

112.  Letter  from  Eric  Orgen,  to  Jonathan  G. 
Katz,  Secretary.  SEC,  dated  October  15,  2001 
("Orgen  Letter"). 

113.  Letter  from  Kevin  Jahng.  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  October  14. 
2001  ("Jahng  Letter"). 

114.  Letter  from  Brian  M.  Crowell, 
Registered  Principal,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  October  15,  2001 
("Crowell  Letter"). 

115.  Letter  &t)m  Marc.Miller,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  15,  2001  ("M. 
Miller  Letter"). 

116.  Letter  from  Jeremy  Ives,  Registered 
Representative,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  October  15.  2001  ("Ives 
Letter"). 

117.  Letter  from  Tyler  Isaacson,  Registered 
Principal,  Heartland  Securities  Corporation, 
to  Jonathan  G.  Katz.  Secretary,  SEC,  undated, 
received  November  30,  2001  ("Isaacson 
Letter"). 

118.  Letter  from  Timothy  J.  Wilson,  to 
Jonathan  G.  Katz.  Secretary.  SEC,  dated 
October  15,  2001  ("Wilson  Letter"). 

119.  Letter  bom  Richard  P.  Getz,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  15,  2001  ("Getz  Letter"). 

120.  Letter  from  Frank  J.  Kropf,  Day  Trader, 
Self-Employed,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  13,  2001 
("Kropf  Letter"). 

121.  Letter  from  Kristin  Hinkel,  Registered 
Principal,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  16,  2001  ("Hinkel 
Letter"). 

122.  Letter  from  Neal  King,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  14.  2001 
("King  Letter"). 

123.  Letter  from  Do  Hoon  Kim,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  November  30, 
2001  ("D.  Kim  Letter"). 

124.  Letter  from  Daniel  J.  Cosenza, 
Registered  principal,  to  Jonathan  G.  Katz, 


Secretary,  SEC.  dated  November  30,  2001 
("Cosenza  Letter"). 

125.  Letter  from  Diane  P.  Murphy, 
Managing  Director.  Robertson  Stephens,  Inc., 
to  Jonathan  G.  Katz,  Sechetary,  SEC,  dated 
December  3,  2001  ("Robertson  Stephens 
Letter"). 

126.  Letter  from  Hedi  H.  Reynolds. 
Managing  Director,  Nasdaq  Trading.  Morgan 
Keegan  &  Company.  Inc.,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  December  3,  2001 
("Morgan  Keegan  Letter"). 

127.  Letter  from  Richard  Cammarata, 
General  Securities  Prinicpal,  to  Jonathan  G. 
Katz.  Secretary,  SEC,  dated  October  15,  2001 
("Cammarata  Letter"). 

128.  Letter  from  Thomas  Ingles.  Registered 
Principal,  to  Jonathan  G.  Katz.  Secretary, 
SEC,  dated  October  15,  2001  ("Ingles 
Letter"). 

129.  Letter  from  Charles  R.  Nierling, 
Registered  Options  Principal,  to  Jonathan  G. 
Katz.  Secretary.  SEC,  dated  December  4,  2001 
("Nierling  Letter"). 

130.  Letter  from  Bill  J.  Deligiannis, 
Andover  Trading,  dated  October  31,  2001. 

131.  Letter  from  Hummayun  Majid,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  17.  2001  ("Majid  Letter"). 

132.  Letter  from  Lee  Lazar,  Equity  Trader, 
Chimera  Capital,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  24,  2001 
("Lazar  Letter"). 

133.  Letter  from  Samuel  S.  Mikhelson,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated 
October  15,  2001  ("Mikhelson  Letter"). 

134.  Letter  bom  Tal  Plotkin.  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  October  16,  2001 
("Plotkin  Letter"). 

135.  Letter  from  Thomas  A.  Stengel, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  24,  2001  ("Stengel 
Letter"). 

136.  Letter  from  Jay  Crosby,  Registered 
Representative.  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  14,  2001  ("Crosby 
Letter"). 

137.  Letter  from  Raymond  J.  Murphy, 
Registered  Representative.  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  16,  2001  ("R.  Murphy 
Letter"). 

138.  Letter  bom  Anthony  J.  Masso, 
Professional  Trader,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  October  15,  2001 
("Masso  Letter"). 

139.  Letter  from  Joshua  Levine,  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  December  6, 
2001  ("Levine  Letter"). 

140.  Letter  from  Ronn  Diamond,  Registered 
Representative,  to  Jonathan  G.  Katz. 
Secretary.  SEC,  undated  received  December 
13,  2001  ("Diamond  Letter"). 

141.  Letter  from  Matthew  R.  Keegan, 
Registered  Principal,  Heartland  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  16,  2001  ("Keegan 
Letter"). 

142.  Letter  from  Mehmed  Markasevic, 
Registered  Representative,  to  Jonathan  G. 
Katz.  Secretary,  SEC,  undated,  received 
December  18,  2001  ("Markasevic  Letter"). 

143.  Letter  from  Scott  Sukenick,  Registered 
Representative,  to  Jonathan  G.  Katz, 
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Secretary,  SEC,  undated,  received  December 
26,  2001  ("Sukenick  Letter"). 

144.  Letter  from  Chris  Paper,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  October  15, 
2001  ("Paper  Letter"). 

145.  Letter  from  Todd  Skinner,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001 
("Skinner  Letter"). 

146.  Letter  from  Samson  Leung,  Registered 
Principal,  to  Jonathan  G.  Katz.  Secretary, 
SEC,  dated  October  15,  2001  ("Leung 
Letter"). 

147.  Letter  bom  Robert  B.  Smith, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  15,  2001  ("R.  Smith 
Letter"). 

148.  Letter  from  Shuming  Yang,  Registered 
Representative,  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  15,  2001  ("Shuming  Letter"). 

149.  Letter  from  Angelo  C.  Nicoletta, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary. 
SEC,  dated  October  15,  2001  ("Nicoletta 
Latter"). 

150.  Letter  from  Timothy  K.  Oolnier.  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated 
October  12.  2001  ("Dolnier  Letter"). 

151.  Letter  from  Nicholas  E.  Federici. 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  October  14,  2001 
("Federici  Letter"). 

152.  Letter  from  Alex  J.  Lopez,  Registered 
Principal/Equity  Trader,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  15,  2001  ("Giordano 
Letter"). 

153.  Letter  from  Michael  D.  Giordano, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz.  Secretary, 
SEC,  dated  October  15,  2001  ("Giordano 
Latter"). 

154.  Letter  from  Giangi  Ratto,  to  Jonathan 
G.  Katz,  Secretary.  SEC,  dated  October  15, 

2001  ("Ratto  Letter"). 

155.  Letter  from  Darren  L.  Heyman. 
Esquire,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  October  16,  2001  ("Heyman  Letter"). 

156.  Letter  from  Richard  J.  Travers  III, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary,  SEC.  dated  October  15,  2001 
("Travers  Letter"). 

157.  Letter  from  Michael  Feeney.  to 
Jonathan  G.  Katz.  Secretary,  SEC,  undated, 
received  January  2,  2002  ("Feeney  Letter"). 

158.  Letter  from  Ryan  West,  Registered 
Principal,  to  Jonathan  G.  Katz,  Secretary. 
SEC,  dated  October  14,  2001  ("R.  West 
Letter"). 

159.  Letter  from  Thomas  F.  Bradshaw,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated 
October  15,  2001  ("Bradshaw  Letter"). 

160.  Letter  from  John  Kernan,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  undated  received  January  7, 

2002  ("Kernan  Letter"). 

161.  Letter  from  Douglas  Squires, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary. 
SBC.  dated  October  17.  2001  ("Squires 
Letter"). 

162.  Letter  from  Christoper  Ball.  Registered 
Representative,  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  16,  2001  ("C.  Ball  Letter"). 


163.  Letter  from  David  Kobin,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  October  17, 

2001  ("Kobin  Letter"). 

164.  Letter  bom  Alexander  Chan, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary. 
SEC.  dated  October  15.  2001  ("A.  Chan 
Letter"). 

165.  Letter  from  Kenneth  Garby,  Registered 
Representative,  to  Jonathan  G.  Katz. 
Secretary,  SEC.  undated,  received  January  7, 

2002  ("Garby  Letter"). 

166.  Letter  from  Anton  Panayotov,  Equity 
Trader,  to  Jonathan  G.  Katz,  Secretary,  SEC. 
undated,  received  January  8,  2002 
("Panayotov  Letter"). 

167.  Letter  from  Greg  A.  Oshins,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated 
October  15.  2001  ("Oshins  Letter"). 

168.  Letter  bom  C.  Kevin  Yang,  Registered 
Principal,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  16.  2001  ("Yang  Letter"). 

169.  Letter  from  Samuel  Oahana. 
Professional  Trader,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001 
("Oahana  Letter"). 

170.  Letter  from  Charles  J.  Kim,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001  ("C. 
Kim  Letter"). 

171.  Letter  from  Sunil  Philip.  Securities 
Trader,  Heartland  Securities,  to  Jonathan  G. 
Katz.  Secretary,  SEC,  dated  October  18,  2001 
("Philip  Letter"). 

172.  Letter  from  Harlan  Thompson, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  October  15.  2001  ( "H.  Thompson 
Letter"). 

173.  Letter  from  Jonathan  W.  Hodges, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  October  15.  2001 
("Hodges  Letter"). 

174.  Letter  from  Yusef  J.  Burgess, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary.  SEC,  undated,  received 
January  8.  2002  ("Burgess  Letter"). 

175.  Letter  from  Matthew  Watts,  Broker,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  15,  2001  ("Watts  Letter"). 

176.  Letter  from  John  J.  Raffaeie.  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  14,  2001 
("Raffaeie  Letter"). 

177.  Letter  from  Peter  Zlatkovic,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  October  15,  2001 
("Zlatkovic  Letter"). 

178.  Letter  from  David  Sherman, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary.  SEC,  dated  October  17.  2001 
("Sherman  Letter"). 

179.  Letter  from  Alexander  Benetti, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretarv,  SEC,  dated  October  12,  2001 
("Benetti  Letter"). 

180.  Letter  from  Adam  Sinclair,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  17,  2001 
("Sinclair  Letter"). 

181.  Letter  from  Nikhil  Atreya,  Registered 
Representative,  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated 
October  15.  2001  ("Atreya  Letter"). 

182.  Letter  from  llian  Petrov,  NASD 
Principal,  to  Jonathan  G.  Katz,  Secretary, 


SEC.  dated  October  15,  2001  ("Petrov 
Letter"). 

183.  Letter  from  Richard  Rebatta.  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated 
October  16,  2001  ("Rebatta  Letter"). 

184.  Letter  from  Christopher  H.  Klaus, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary,  SEC.  dated  October  14,  2001 
("Klaus  Letter"). 

185.  Letter  from  John  C.  Giesa,  President, 
and  Michael  A.  Bird,  Senior  Vice  Chairman, 
Security  Traders  Association,  to  Jonathan  G. 
Katz.  Secretary,  SEC.  dated  December  12. 
2001  ( "STA  Letter"). 

186.  Letter  from  Howard  M.  Liu,  Securities 
Trader,  to  Jonathan  G.  Katz,  Secretary.  SEC. 
dated  October  18,  2001  ("H.  Liu  Letter"). 

187.  Letter  from  Frank  J.  Raffaeie.  Jr.. 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary.  SEC,  dated  October  11,  2001 
("F.  Raffaeie  Letter"). 

188.  Letter  from  Chris  Gregg.  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001 
("Greg  Letter"). 

189.  Letter  from  Igor  Stancevic,  Registered 
Principal,  to  Jonathan  G.  Katz.  Secretary, 
SEC,  undated,  received  January  8,  2002 
("Stancevic  Letter"). 

190.  Letter  from  Saeyoon  Kim.  Registered 
Principal.  Heartland  Securities,  to  Jonathan 
G.  Katz,  Secretary.  SEC,  dated  October  15. 
2001  ("S.  Kim  Letter"). 

191.  Letter  from  Dokyun  No,  NASD 
Member,  to  Jonathan  G.  Katz,  Secretary,  SEC. 
undated,  received  January  8,  2002  ("D.  No 
Letter"). 

192.  Letter  from  Kyle  J.  Schroeder, 
Registered  Principal,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  October  12,  2001 
("Schroeder  Letter"). 

193.  Letter  from  Alexander  Shatkin.Jo 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  14,  2001  ("Shatkin  Letter"). 

194.  Letter  from  Darin  E.  Cohen,  Individual 
Investor,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
undated,  received  January  8.  2001  ("D.  Cohen 
Letter"). 

195.  Letter  from  Michael  Sinnreich,  Equity 
Trader,  to  Jonathan  G.  Katz.  Secretary,  SEC, 
dated  October  14,  2001  ("Sinnreich  Letter"). 

196.  Letter  from  Robert  L.  Oliver, 
Professional  Trader,  Heartland  Securities,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated 
October  17.  2001  ("Oliver  Letter"). 

197.  Letter  from  Randy  Gussin,  Registered 
Representative,  Heartland  Securities,  to 
Jonathan  G.  Katz.  Secretary,  SEC.  undated, 
received  January  8,  2001  ("Gussin  Letter"). 

198.  Letter  from  Bruce  Hepner,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  undated,  received  January  8, 
2001  ("Hepner  Letter"). 

199.  Letter  from  Dror  Ben-Aharon,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  14,  2001  ("Ben-Aharon  Letter"). 

200.  Letter  from  Bradford  Kott.  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  October  15,  2001  ("Kott 
Letter"). 

201.  Letter  from  Matthew  Schroeder. 
Registered  Representative.  NASD,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  12,  2001  ("Schroeder  Letter"). 

202.  Letter  from  Jason  Klarreich,  to 
Jonathan  G.  Katz,  Secretarv,  SEC,  dated 
October  15.  2001  ("Klarreich  Letter"). 
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203.  Letter  from  Eli  Lopin,  to  Jonathan  G. 
Katz.  Secretary.  SEC.  dated  October  16,  2001 
("Lopin  Letter"). 

204.  Letter  from  Ben  Williams.  Registered 
Representative,  NASD,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  October  12.  2001  ("B. 
Williams  Letter"). 

205.  Letter  from  Jason  Towne,  Registered 
Representative,  to  Jonathan  G.  Katz. 
Secretary.  SEC.  dated  January  9,  2001 
("Towne  Letter"). 

206.  Letter  from  Kiet  T.  Vo.  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  16,  2001  ("Vo 
Letter"). 

207.  Letter  frtim  Isaak  Volodarsky.  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated 
October  14,  2001  ("Volodarsky  Letter"). 

208.  Letter  &t>m  Dario  Cosic,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  undated,  received  January  9. 
2001  ("Cosic  Letter"). 

209.  Letter  from  Jason  Herrick,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  undated,  received 
January  9,  2001  ("Herrick  Letter"). 

210.  Letter  from  Simrin  Dhillon,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  14,  2001 
("Dhillon  Letter"). 

211.  Letter  from  Thomas  N.  McManus. 
Executive  Director  and  Counsel.  Morgan 
Stanley,  to  Jonathan  G.  Katz,  Secretary,  SEC. 
dated  December  4,  2001  ("Morgan  Stanley 
Letter"). 

212.  Letter  from  John  Schmidt.  Registered 
Principal.  Heartland  Securities,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  undated,  received 
January  9,  2001  ("J.  Schmidt  Letter"). 

213.  Letter  bom  Robert  V.  Morant, 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  undated,  received 
January  9, 2001  ("Morant  Letter"). 

214.  Letter  bom  Hirokazu  Iwasa,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated 
October  17.  2001  ("Iwasa  Letter"). 

215.  Letter  from  Eric  P.  Knight,  Equity 
Trader,  Heartland  Securities,  to  Jonathan  G. 
Katz,  Secretary.  SEC,  dated  October  16.  2001 
("E.  Knight  Letter"). 

216.  Letter  from  Junghyun  Won.  Heartland 
Securities,  to  Jonathan  G.  Katz.  Secretary. 
SEC.  dated  October  15,  2001  ("Won  Letter"). 

217.  Letter  bom  Joshua  A.  D'Aleo,  Equity 
Trader,  Heartland  Securities,  to  Jonathan  C. 
Katz,  Secretary,  SEC,  undated,  received 
January  7, 2001  ("D'Aleo  Letter"). 

218.  Letter  from  Kerry  Senna.  Registered 
Representative,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  October  16,  2001 
("Senna  Letter"). 

219.  Letter  bom  Kon-Young  Lee.  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  16,  2001  ("K.  Lee  Letter"). 

220.  Letter  bom  Alexander  Wang,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  16.  2001  ("A.  Wang  Letter"). 

221.  Letter  bom  Charles  William  Hansford, 
to  Jonathan  G.  Katz,  Secretary.  SEC,  dated 
October  18,  2001  ("Hansford  Letter"). 

222.  Letter  bom  Gary  S.  Grill,  Registered 
Representative,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  October  12,  2001 
("Grill  Letter"). 

223.  Letter  frt>m  Jonathan  Schuldenfr^i,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  15.  2001  ("Schuldenfr^i  Letter"). 


224.  Letter  &Dm  Jeffrey  Schulberg,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
October  18.  2001  ("Schulberg  Letter"). 

225.  Letter  bom  Cornel  Catrina.  to 
Jonathan  G.  Katz.  Secretary,  SEC.  dated 
October  18.  2001  ("Catrina  Letter"). 

226.  Letter  from  Eliav  Bock.  Registered 
Representative,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  October  18,  2001 
("Bock  Letter"). 

227.  Letter  from  Marina  J.  Kaneti, 
Registered  Principal,  to  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  October  18.  2001 
("Kaneti  Letter"). 

228.  Letter  from  Kristopher  Goldhair. 
Registered  Representative,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  October  15.  2001 
("Goldhair  Letter"). 

229.  Letter  from  Joshua  Weintraub, 
Registered  Representative,  to  Jonathan  G. 
Katz.  Secretary,  SEC,  dated  October  15,  2001 
("Weintraub  Letter"). 

230.  Letter  from  David  Caputo,  Registered 
Representative,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  October  15,  2001 
("Caputo  Letter"). 

231.  Letter  from  Tolga  Erman,  Registered 
Principal,  to  Jonathan  G.  Katz.  Secretary, 
SEC,  undated,  received  February  22,  2001 
("Erman  Letter"). 

232.  Letter  from  Brenda  C.  Blackard,  First 
Vice  President,  Manager  Nasdaq  Trading, 
Davenport  &  Company  LLC,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  March  7.  2001 
("Blackard  Letter"). 

233.  Letter  bom  Piers  Fennell,  Individual 
Investor,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  April  2,  2001  ("Fennell  Letter"  ). 

IFR  Doc.  02-14139  Filed  6-7-02;  8:45  am) 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rateas*  No.  34-46013;  Hie  No.  SR-NASD- 
2002-55] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  a  Proposed  Rule  Change  Relating  to 
the  Minimum  Life  of  Directed  Orders  In 
Nasdaq's  Superiyiontage  System  and 
the  Minimum  Life  of  SelectNet  Orders 

May  31.  2002. 

On  April  18,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  N^daq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  piusuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to: 
(1)  Establish  a  minimum  life  of  five 
seconds  for  Directed  Orders  in  Nasdaq's 
futiue  Order  Display  and  Collector 


Facility  ("NNMS"  or  "SuperMontage"). 
and  (2)  reduce  fit)m  ten  seconds  to  five 
seconds  the  minimum  time  period 
before  an  order  entered  into  Nasdaq's 
SelectNet  system  may  be  cancelled  by 
the  entering  party.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  May  1,  2002. ^ 

The  Commission  received  one 
comment  regarding  the  proposal.'* 
According  to  this  one  commenter,  the 
reduction  from  ten  seconds  to  five 
seconds  of  the  minimum  life  of 
SelectNet  orders  was  both  justified  and 
beneficial,  and  would  reduce 
opportunity  costs  as  well  as  increase 
market  efficiency.  The  commenter  also 
believes  that,  "[bjased  on  the  current 
performance  of  the  SelectNet  system, 
the  risk  of  rejected  executions  with  a  5 
second  delay  is  sdmost  zero.  (Further, 
cjurrent  SelectNet  performance  levels 
justify  further  cutting  the  delay  down  to 
as  little  as  one  second." 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  15A  of  the 
Act  ^  and  the  rules  and  regulations 
thereunder.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
15(A)(b)(6),6  which  provides  that  the 
rules  of  the  association  be  designed  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  person  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Nasdaq  represents  that 
the  average  time  for  a  SelectNet  order  to 
be  delivered  to  a  recipient  is  0.5 
seconds,  and  that  this  standard  will  be 
maintained  with  Directed  Orders  in 
SuperMontage.^  The  Commission  finds 
that  the  proposal  to  establish  a 
minimum  life  of  five  seconds  for 
Directed  Orders  in  SuperMontage  is 
consistent  with  section  15A(b)(6)  of  the 
Act  8  because  it  should  provide  market 
participants  with  a  reasonable 
opportimity  to  respond  to  incoming 
orders  before  they  are  cancelled,  while 


>  15  U.S.C.  788(b)(1). 
2 17  CFR  240.196-4. 


3  See  Securities  Exchange  Act  Release  No.  45813 
(April  24,  2002),  67  FR  21792. 

'*  See  e-mail  comment  from  )oshua  Levine  to  rule- 
comments@sec.gov,  Commission,  dated  May  15, 
2002. 

» 15  U.S.C.  780-3. 

•  15  U.S.C.  78o-3(b)(6). 

'  Telephone  conversation  between  Thomas 
Moran.  Associate  General  Counsel,  Nasdaq,  and 
Sapna  C.  Patel,  Attorney,  Division  of  Market 
Regulation,  Commission,  on  May  31,  2002. 

•  15  U.S.C.  78o-3(b)(6). 
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limiting  the  exposm-e  of  order  senders  to 
potential  inferior  execution  in  a  volatile 
market.  In  addition,  the  Commission 
finds  that  establishing  a  five-second 
minimum  life  period  for  both  Directed 
Orders  in  SuperMontage  and  for 
SelectNet  orders  should  help  to  provide 
clarity  and  uniformity  of  minimum 
order  life  parameters  across  both 
systems  during  the  phase-in  period.^ 
Nasdaq  expects  to  implement  both  rule 
changes  on  July  1.  2002. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'°  that  the 
proposed  rule  change  (SR-NASD-2002- 
55)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

fFR  Doc.  02-14431  Filed  6-7-02;  8:45  am] 

BIUING  CODE  B01(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46025;  File  No.  SR-NASD- 
2002-70] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Regarding  Replacement 
Hearing  Officers'  Authority  to 
Participate  in  Hearing  Panel  Decisions 

)une  4.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^- 
notice  is  hereby  given  that  on  May  31. 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 


"  Nasdaq  intends  to  introduce  SuperMontage 
through  a  phased  roll-out  process  where  limited 
numbers  of  securities  will  transition  to  trading  in 
the  new  SuperMontage  environment  under  new 
rules,  while  the  remainder  will  continue  to  trade  in 
Nasdaq's  current  environment.  Nasdaq  represents 
that,  during  this  transition,  both  SuperMontage  and 
SelectNet  will  continue  to  operate,  and  a  single 
uniform  minimum  order  cancellation  time 
parameter  will  be  needed  to  govern  both  systems. 

'"15  U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 

« 15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 


below,  which  Items  have  been  prepared 
by  NASD  Regulation.  NASD  R^ulation 
filed  the  proposal  piu^uant  to  section 
19(b)(3)(A)  of  the  Act,^  and  Rule  19b- 
4(f)(6)  thereunder,"  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
NASD  Procedural  Rules  9231  and  9233 
to  clarify  a  replacement  Hearing 
Officer's  authority  when  he  or  she  is 
appointed  after  a  hearing  has  begim  or 
been  concluded.  The  text  of  the 
proposed  rule  is  below.  Proposed  new 
language  is  in  italics. 

9231.  Appointment  by  the  Chief  Hearing 
Officer  of  Hearing  Panel  or  Extended 
Hearing  Panel  or  Replacement  Hearing 
Officer 

(a)  No  Change. 

(b)  Hearing  Panel. 

■phe  Hearing  Panel  shall  be  composed 
of  a  Hearing  Officer  and  two  Panelists, 
except  as  provided  in  paragraph  (e)  and 
in  Rule  9234  (a),  (c),  (d),  or  (e).  The 
Hearing  Officer  shall  serve  as  the  chair 
of  the  Hearing  Panel.  Each  Panelist  shall 
be  associated  with  a  member  of  the 
Association  or  retired  therefrom. 

(1)  through  (2)  No  Change. 

(c)  through  (d)  No  Change. 

(e)  Appointment  of  Replacement 
Hearing  Officer. 

In  the  event  that  a  Hearing  Officer 
withdraws,  is  incapacitated,  or 
otherwise  is  unable  to  continue  service 
after  being  appointed,  the  Chief  Hearing 
Officer  shall  appoint  a  replacement 
Hearing  Officer.  To  ensure  fairness  to 
the  parties  and  expedite  completion  of 
the  proceeding  when  a  replacement 
Hearing  Officer  is  appointed  after  the 
hearing  has  commenced,  the 
replacement  Hearing  Officer  has 
discretion  to  exercise  the  following 
powers: 

(1)  Allow  the  Hearing  Panelists  to 
resolve  the  issues  in  the  proceeding  and 
issue  a  decision  without  the 
participation  of  the  replacement 
Hearing  Officer  in  the  decision.  The 
replacement  Hearing  Officer  may  advise 
the  Hearing  Panelists  regarding  legal 
issues,  and  shall  exercise  the  powers  of 
the  Hearing  Officer  under  Rule  9235(a), 
including  preparing  and  signing  the 


M5  U.S.C.  78s(b)(3)(A). 

*17CFR24O.19b-4(0(6). 

^  NASD  Regulation  asked  the  Commission  to 
waive  the  30-day  operative  delay.  17  CFR  240.19b- 
4(0(6). 


decision  on  behalf  of  the  Hearing  Panel, 
in  accordance  with  Rule  9268;  or 

(2)  Certify  familiarity  with  the  record 
and  participate  in  the  resolution  of  the 
issues  in  the  case  and  in  the  issuance 
of  the  decision.  In  exercising  this  power, 
the  replacement  Hearing  Officer  may 
recall  any  witness  before  the  Hearing 
Panel. 


9233.  Hearing  Panel  or  Extended 
Hearing  Panel:  Recusal  and 
Disqualification  of  Hearing  Officers 

(a)  Recusal,  Withdrawal  of  Hearing 
Officer. 

If  at  any  time  a  Hearing  Officer 
determines  that  he  or  she  has  a  conflict 
of  interest  or  bias. or  circumstances 
otherwise  exist  where  his  or  her  fairness 
might  reasonably  be  questioned,  the 
Hearing  Officer  shall  notify  the  Chief 
Hearing  Officer  and  the  Chief  Hearing 
Officer  shall  issue  and  serve  on  the 
Parties  a  notice  stating  that  the  Hearing 
Officer  has  withdrawn  from  the  matter. 
In  the  event  that  a  Hearing  Officer 
withdraws,  is  incapacitated,  or 
otherwise  is  unable  to  continue  service 
after  being  appointed,  the  Chief  Hearing 
Officer  shall  appoint  a  replacement 
Hearing  Officer.  In  such  a  case,  the 
replacement  Hearing  Officer  shall 
proceed  according  to  Rule  9231(e). 

(b)  through  (c)  No  Change. 
•        *        •        *        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  Regulation  has 
prepared  summaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  amendments  clarify  a 
replacement  Hearing  Officer's  authority 
when  he  or  she  is  appointed  after  a 
hearing  has  begun  or  been  concluded. 
For  various  reasons,  Hearing  Officers  are 
sometimes  unable  to  finish  hearings  and 
participate  in  the  issuance  of  decisions, 
NASD  Code  of  Procedure  Rule  9233 
provides  that  the  Chief  Hearing  Officer 
shall  appoint  a  replacement  Hearing 
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Officer.  The  rule  does  not,  however, 
delineate  the  replacement  Hearing 
Officer's  powers  when  he  or  she  is 
appointed  after  a  hearing  has  begun  or 
been  concluded.  The  proposed 
amendments  to  Rules  9231  and  9233 
clarify  a  replacement  Hearing  Officer's 
authority  in  such  situations. ^ 

In  part,  the  proposed  amendments 
respond  to  an  ambiguity  in  the  current 
rules  that  was  highlighted  by  the 
National  Adjudicatory  Council's 
("NAC")  recent  decision  in  U.S.  Rica 
Financial,  Inc.,  Complaint  No. 
C01000003  (NAC  Oct.  26,  2001).  In  that 
case,  the  Hearing  Officer  designated  as 
a  member  of  the  Hearing  Panel  left  the 
NASD  after  the  record  in  the  matter  had 
closed  but  before  a  decision  had  been 
issued.  A  replacement  Hearing  Officer 
was  then  appointed,  and  the  decision 
was  issued.  The  decision  made  clear 
that  the  replacement  Hearing  Officer 
had  not  taken  part  in  the  decision, 
which  reflected  the  determinations  of 
the  remaining  two  members  of  the 
Hearing  Panel.  On  appeal,  the  NAC 
remanded  the  matter  for  a  rehearing 
based  on  the  current  rules'  ambiguity  in 
such  a  situation. 

The  proposed  amendments  would 
allow,  in  appropriate  cases,  the 
remaining  Hearing  Panelists  to  resolve 
the  issues  in  the  proceeding  and  issue 
a  decision  without  the  participation  of 
the  replacement  Hearing  Officer  in  the 
decision.  In  that  scenario,  the 
.replacement  Hearing  Officer  may  advise 
the  Hearing  Panelists  regarding  legal 
issues  and  prepare  and  sign  the  decision 
on  behalf  of  the  Hearing  Panel. ^  The 
amendments,  however,  also  would 
allow  the  replacement  Hearing  Officer 
the  discretion  to  participate  in  the 
resolution  of  the  issues  in  the  case  and 
in  the  issuance  of  the  decision  if  he  or 
she  certifies  familiarity  with  the  record.^ 


■  NASD  Regulation  notes  that  the  Chief  Hearing 
Officer  will  promptly  notify  the  parties  of  the 
appointment  of  the  replacement  Hearing  Officer.  In 
general,  the  pariies  also  should  be  provided  an 
opportunity  to  comment  on  the  manner  in  which 
the  matter  should  proceed. 

'  Industry  representatives  have  always  had  a 
central  role  in  bringing  their  securities  industry 
expertise  to  bear  on  the  NASD's  disciplinary 
process.  The  NASD  procedural  rules  recognize  that 
role  by  providing  that  industry  representatives  shall 
constitute  a  majority  of  each  hearing  panel.  The 
current  amendments  also  recognize  that  central  role 
by  making  clear  that,  under  paragraph  (e)(1)  of  Rule 
9231,  the  remaining  Hearing  Panel  members  may, 
in  appropriate  circumstances,  decide  the  case  and 
issue  the  decision  with  the  assistance  of  the 
replacement  Hearing  Officer  regarding  legal  issues 
and  drafting  of  the  decision. 

•To  certify  familiarity  with  the  record,  the 
replacement  Hearing  Officer  must  read  and 
consider  all  relevant  portions  of  the  record.  NASD 
Regulation  anticipates  that,  in  most  cases, 
certification  will  be  made  by  written  order  signed 
by  the  replacement  Hearing  Officer  (although 


In  exercising  this  power,  the 
replacement  Hearing  Officer  could    " 
recall  any  witness  before  the  Hearing 
Panel.^  The  proposed  amendments 
would  provide  a  replacement  Hearing 
Officer  with  discretion,  and  thus 
flexibility,  to  deal  with  various 
situations.  That  discretion,  of  course,  is 
not  unfettered,  as  the  NAC  and  the 
Commission  could  reverse  a 
replacement  Hearing  Officer 
determination  based  on  an  abuse  of 
discretion.'" 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposal  is  consistent  with  the 
provisions  of  sections  15A(b)(6y  and 
15A(b)(8)  12  of  the  Act.  Section 
15A(b)(6)  of  the  Act  requires,  among 
other  things,  that  the  Association's  rules 
must  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 


certification  could  be  made  by  written 
correspondence  or  oral  representation  transcribed 
by  a  court  reporter). 

^  If  the  replacement  Hearing  Officer  determines  to 
proceed  under  paragraph  (e)(2)  of  Rule  9231,  he  or 
she  normally  should  afford  the  parties  an 
opportunity  to  suggest  which,  if  any,  witnesses  they 
believe  should  be  recalled.  Although  the  decision 
to  recall  witnesses  is  left  to  the  sound  discretion  of 
the  replacement  Hearing  Officer,  if  the  replacement 
Hearing  Officer  determines  not  to  recall  any 
witnesses,  he  or  she  must  have  sufficient 
confidence  in  the  existing  record  to  be  able  to 
resolve  the  case  on  a  fair  and  reasoned  basis. 

NASD  Regulation  recognizes  that  a  witness  who 
is  recalled  might  be  unavailable  or,  if  available, 
might  change  his  or  her  previous  testimony.  These 
potential  complications,  however,  are  not  unique  to 
the  proposed  amendments,  and  hearing  panels  and 
courts  have  a  long  tradition  of  dealing  with  these 
types  of  situations.  If  the  replacement  Hearing 
Officer  who  proceeds  under  Rule  9231(e)(2)  directs 
that  a  witness  who  testified  at  the  hearing  be 
recalled,  the  party  who  sponsored  the  witness  will 
be  responsible  for  producing  the  witness  or 
establishing  that  the  witness  is  unavailable.  If  the 
party  fails  to  do  so,  the  Hearing  Panel  may  disregard 
the  prior  testimony.  Where  a  witness  is  shown  to 
be  unavailable,  the  replacement  Hearing  Officer 
would  have  to  rely  on  the  transcripts  of  the 
witness's  testimony.  Where  an  available  witness  is 
recalled  but  testifies  differently  during  the 
subsequent  hearing,  the  parties  may  impeach  the 
witness  with  his  or  her  prior  inconsistent 
statement(s).  The  trier  of  fact  would  then  take  those 
inconsistencies  into  account  when  determining 
how  much  weight,  if  any,  to  give  to  the  witness's 
testimony. 

>°  For  example,  depending  on  the  facts  and 
circumstances  of  the  particular  case,  a  replacement 
Hearing  Officer  who  proceeds  under  Rule  9231(e)(2) 
likely  would  abuse  his  or  her  discretion  by  refusing 
to  recall  a  witness  whose  testimony  he  or  she  had 
not  heard  where  such  testimony  is  material  and 
disputed  and  where  the  witness  is  available  to 
testify  without  undue  burden.  Conversely,  a 
replacement  Hearing  Officer  likely  would  not  abuse 
his  or  her  discretion  by  relying  on  evidence  heard 
by  a  predecessor  Hearing  Officer  when  the 
particular  testimony  is  undisputed  or  immaterial  or 
when  a  witness  has  become  unavailable. 

"  15  U.S.C.  78o-3(b)(6). 

■2  15U.S.C.  78o-3(b)(8). 


investors  and  the  public  interest. 
Section  15A(b)(8)  states,  in  pertinent 
part,  that  the  NASD's  rules  must 
provide  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members. 

NASD  Regulation  believes  the 
proposed  rule  change  clarifies  NASD 
Procedural  Rules  9231  and  9233  with 
regard  to  a  replacement  Hearing 
Officer's  authority  to  participate  in  a 
Hearing  Pemel's  decision.  Under  the 
ciurent  rules,  when  a  Hearing  Officer 
withdraws,  is  incapacitated,  or 
otherwise  is  unable  to  continue  service, 
the  Chief  Hearing  Officer  appoints  a 
replacement  Hearing  Officer  under  Rule 
9233.  That  rule,  however,  presently 
does  not  describe  the  powers  of  a 
replacement  Hearing  Officer  who  is 
appointed  after  a  hearing  has  begim  or 
been  concluded.  By  clarifying 
replacement  Hearing  Officers'  powers  in 
such  situations,  NASD  Regidation 
believes  the  proposed  rule  change 
promotes  the  fair  and  efficient 
resolution  of  disciplinary  cases  and  thus 
furthers  the  purposes  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  biuden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  tule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  biu'den  on 
competition;  and 

(iii)  Become  operative  for  30  days 
ftom  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act "  and  Rule  19b-4(f)(6) 
thereimder.i*  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


"15  U.S.C.  78s(b)(3)(A). 
'<  17  CFR  240.19b-4(f)(6). 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

1 1  NASD  Regulation  has  requested  that 
the  Commission  waive  the  30-day 
operative  delay.  The  Commission  finds 
good  cause  to  waive  the  30-day 
operative  delay  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  ensure  that  the  clarifying 
amendments  outlined  in  this  proposed 
rule  change  are  not  needlessly  delayed. 
For  these  reasons,  the  Commission  finds 
good  cause  to  waive  the  30-day 
operative  waiting  period. '^ 

I 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file.six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-70  and  should  be 
submitted  by  July  1,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-14523  Filed  6-7-02;  8:45  ami 

BILUNG  COOe  8010-01-^ 


»  For  purposes  only  of  accelerating  the  operative 
dbie  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
•6  17CFR200.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45997;  File  No.  SR-NASD- 
2002-58] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  National 
Association  of  Securities  Dealers,  inc. 
Relating  to  Temporary  Approval  of  the 
Primex  Auction  System® 

May  29.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  30, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed 
Amendment  No.  1  with  the  Commission 
on  May  28,  2002. ^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.* 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  continue 
operating  Nasdaq's  application  of  the 
Primex  Auction  System®  ("Primex"  or 
"System"),  The  System  began  operating 
as  a  Pilot  Trading  System  on  December 
17,  2001,  pursuant  to  Rule  19b-5  of  the 
Act.s  Pursuant  to  paragraph  (f)  of  Rule 
19b-5  of  the  Act,s  Nasdaq  is  filing  this 
proposed  rule  change  effective 
immediately  so  that  it  can  continue 


'15  U.S.C. •78s(b)(l). 

M7CFR240.19b-4. 

'  See  letter  from  Peter  R.  Geraghty.  Associate  Vice 
President  and  Associate  General  Counsel.  Nasdaq, 
to  Katherine  England.  AssistanfDirector.  Division 
of  Market  Regulation,  Commission,  dated  May  1 , 
2002  ( "Amendment  No.  1  ").  In  Amendment  No.  1. 
Nasdaq  removed  language  under  NASD  Rule 
5013(c)(2)  that  was  inadvertently  included  in  its 
initial  filing.  Nasdaq  originally  removed  this 
language  in  Amendment  No.  1  to  Nasdaq's  Form 
PILOT  filing  for  Primex. 

■•  This  proposed  rule  change,  absent  Amendment 
No.  1,  was  previously  published  in  the  Federal 
Register.  See  Securities  Exchange  Act  Release  No. 
45982  (May  23.  2002).  However,  the  Commission 
notes  that  although  Amendment  No.  1  is  dated  May 
1,  2002,  the  Commission  did  not  receive 
Amendment  No.  1  until  May  28,  2002,  after 
publication  of  the  initial  proposed  rule  change.  The 
Commission  now  publishes  the  proposed  rule 
change,  as  amended  by  Amendment  No.  1 ,  for 
public  comment. 

M7CFR240.19b-5. 

•17CFR24O.19b-5(0. 


operating  the  System  until  the 
Commission  grants  permanent  approval. 
Nasdaq  has  filed  a  companion  proposed 
rule  change  which  seeks  permanent 
approval  of  Primex.''  The  proposed  rule 
language  contained  in  the  companion 
filing  and  set  forth  below  is  identical 
and  is  the  same  language  that  governs 
use  of  the  System  today. 

5010,  NASDAQ  Application  of  the 
PRIMEX  AUCTION  SYSTEM® 

5011.  Definitions 

For  purposes  of  this  Rule  Series, 
unless  the  context  requires  otherwise: 

(a)  "Application"  or  "Nasdaq 
Application"  as  used  in  this  Rule  Series, 
and  "Nasdaq  Application  of  the  Primex 
Auction  System"  as  used  throughout  the 
NASD  Rules  means  the  voluntary 
Nasdaq  trading  service  facility  that 
permits  NASD  member  firms,  among 
other  things,  to  submit  orders  in  Primex 
Eligible  Securities  to  be  exposed  to  a 
Crowd  of  Participants  in  an  anonymous, 
electronic  auction  format  for  the 
purpose  of  obtaining  an  execution  for 
their  own  account  or  the  account  of  a 
customer;  to  have  required  reports  of 
any  resulting  trades  automatically 
disseminated  to  the  public  and  the 
industry;  and  to  "lock  in"  these  trades 

■  as  necessary  by  sending  both  sides  to 
the  applicable  clearing  agency 
designated  by  the  Participants  involved 
for  clearance  and  settlement,  all  in 
accordance  with  this  Rule  Series  and 
other  applicable  rules  and  policies  of 
Nasdaq. 

(b)  "Primex  Auction  System 
Participant,"  "Participant,"  or 
"Participant  Firm"  means  a  broker- 
dealer  registered  with  the  NASD  that, 
when  authorized,  can  access  and 
participate  in  the  Application  for  its 
customers  or  its  own  account,  consistent 
with  this  Rule  Series.  Participants 
access  the  Application  through  one  or 
more  Subscribers  associated  with  that 
Participant  within  the  Application. 

(c)  "Subscriber"  means  a  user 
associated  with  a  Participant  who,  when 
authorized,  can  access  and  participate 
in  the  Application  on  behalf  of  that 
Participant,  consistent  with  this  Rule 
Series.  A  user  also  can  access  and 
participate  directly  in  the  Application 
on  its  own  behalf,  but  in  the  name  of  a 
Participant,  subject  to  a  sponsored 
arrangement  with  that  Participant,  and 
consistent  with  these  Rules. 

(d)  "Firm  Administrator"  means  a 
Subscriber  who,  for  a  particular 
Participant,  is  authorized  among  other 
things  to:  (1)  monitor  and  control  access 


'  See  Securities  Exchange  Act  Release  No.  45983 
(May  23,  2002)  (publishing  SR-NASD-2002-60  for 
notice  and  comment). 


39772 


federal  Register /  Vol.  67,  No.  Ill /Monday,  June  10.  2002 /Notices 


to  and  participation  in  the  Application 
by  all  of  that  Participant's  Subscribers, 
including  establishing  Credit  Limits  for 
each  of  the  Participant's  Subscribers 
who  access  and  participate  in  the 
Application  on  behalf  or  in  the  name  of 
that  Participant;  and  (2)  view  the  status 
of  the  Clearing  Limits  applicable  to  the 
Participant  overall. 

(e)  "Nasdaq  Supervisor"  means  the 
Nasdaq  staff  responsible  for  establishing 
and  supervising  certain  operational  ' 
functions  with  respect  to  the  operation 
of  the  Application. 

(f)  "Credit  Limits"  means  the  dollar 
amount  of  aggregated  purchases  or  sales 
established  within  the  Application  by  a 
Participant's  Firm  Administrator  for 
each  of  the  Participant's  Subscribers 
which,  when  reached,  causes  the 
Application  to:  (1)  Inhibit  any  future 
executions  or  the  entry  of  hitute  interest 
for  that  Subscriber;  (2)  cancel  any  orders 
and  withdraw  any  Indications  resident 
within  the  Application  for  that 
Subscriber;  and  (3)  send  a  notice  to  that 
Subscriber,  its  Firm  Administrator,  and 
the  Nasdaq  Supervisor.  Credit  Limits 
may  be  established,  monitored,  and 
modified  by  the  Firm  Administrator  on 
a  real-time  basis  directly  through  the 
Application. 

(g)  "Clearing  Limits"  means  the  dollar 
amoiint  of  aggregated  purchases  and 
sales  (calculated  separately  and  not 
netted)  of  all  Subscribers,  collectively 
for  a  Participant,  effected  through  or  in 
the  name  of  that  Participant,  that  is 
established  within  the  Application  for 
that  Participant,  which,  when  reached, 
causes  the  Application  to:  (1)  Inhibit 
any  fut\ire  executions  for  all  Subscribers 
associated  with  that  Participant;  (2) 
cancel  any  orders  and  withdraw  any 
Indications  resident  within  the 
Application  for  all  Subscribers 
associated  with  that  Participant:  and  (3) 
send  a  notice  to  that  Participant's  Firm 
Administrator,  the  Nasdaq  Supervisor, 
and  to  the  clearing  broker  for  that 
Participant  provided  that  the  clearing 
broker  also  is  a  Participant.  If  the 
clearing  broker  is  not  a  Participant  in 
the  Application,  then  the  Nasdaq 
Supervisor  will  notify  the  clearing 
broker  that  the  Clearing  Limits  have 
been  reached  as  soon  as  practicable. 
Clearing  Limits  for  a  Participant  may  be 
monitored  on  a  real-time  basis  by  the 
Participant's  Firm  Administrator  and 
can  be  established,  monitored,  and 
modified  by  the  Firm  Administrator  of 
the  Participant's  clearing  broker, 
provided  the  clearing  broker  also  is  a 
Participant.  Clearing  Limits  also  can  be 
established  and  modified  by  the  Nasdaq 
Supervisor  on  behalf  of  the  clearing 
broker. 


(h)  "Crowd."  "Primex  Crowd"  or 
"Crowd  Participant"  means  Primex 
Auction  System  Participants  that,  when 
authorized,  can  access  and  participate 
in  the  Application  consistent  with  this 
Rule  Series  by:  (1)  Submitting  orders  to 
be  exposed  to  other  Participants;  (2) 
viewing  orders  submitted  by  other 
Participants;  and  (3)  submitting 
Responses  and  Indications  for  the 
purpose  of  interacting  with  the  orders  of 
other  Participants. 

(i)  "Watch  List"  means  the  list  of 
Primex  Eligible  Securities  identified  by 
a  Crowd  Participant  for  which  the 
Crowd  Participant  will  be  notified  by 
Nasdaq  electronically  when  one  or  more 
orders  in  such  securities  is  exposed  in  . 
an  Auction  and  made  available  for 
response  by  the  Crowd. 

())  "Primex  Auction  Market  Maker" 
means  a  Participant  that,  when 
authorized,  may  participate  in  the 
Application:  (1)  as  a  Primex  Auction 
Market  Maker  consistent  with  Rule  5020 
with  respect  to  those  Primex  Eligible 
Securities  for  which  the  Participant  is 
registered  as  a  Primex  Auction  Market 
Maker;  and  (2)  as  a  Crowd  Participant 
consistent  with  Rule  5019  with  respect 
to  any  Primex  Eligible  Security. 

(k)  "Primex  Eligible  Security"  means 
any  security  listed  on  the  Nasdaq  Stock 
Market  and  any  exchange-listed  secxirity 
eligible  for  participation  in  the 
Intermarket  Trading  System. 

(1)  "Mandatory  Eligible  Order"  means 
a  public  customer  order,  as  more  fully 
defined  in  Rule  5020.  that  a  Primex 
Auction  Market  Maker  must  submit  to 
the  System  for  exposure  in  order  for  the 
Primex  Auction  Market  Maker  to 
maintain  its  status  as  such,  subject  to 
any  exclusions  or  minimum  permissible 
amount  provided  therein. 

(m)  "Market  Order"  means  an  order 
submitted  to  the  Application  to 
purchase  or  sell  a  security  at  the  most 
advantageous  price{s)  obtainable, 
without  a  specified,  fixed  price. 

(n)  "Fixed  Price  Order"  means  an 
order  submitted  to  the  Application  to 
purchase  or  sell  a  security  at  a  specified, 
fixed  price  or  better. 

(o)  "Minimum  Relative  Price 
Improvement"  means  a  condition  that  a 
Participant  may  attach  to  a  market  order 
consistent  with  Rule  5014(a),  expressed 
in  terms  of  the  minimum  relative  price 
improvement  required  to  execute  the 
order.  This  condition  is  expressed  in 
terms  relative  to  the  best  bid  (for  orders 
to  sell)  or  best  offer  (for  orders  to  buy) 
displayed  in  the  NBBO  at  the  time  the 
order  is  eligible  to  be  executed  against 
within  the  Application.  Neither  the 
existence  nor  amount  of  any  Minimum 
Relative  Price  Improvement  condition  is 
displayed,  exposed  or  communicated  to 


any  Participant  when  attached  to  an 
order. 

(p)  "Response"  means  an  instruction 
submitted  to  the  Application  by  a 
Participant,  for  the  purpose  of 
responding  to  an  order  or  orders  being 
exposed  to  the  Crowd,  consistent  with 
Rule  5018. 

(q)  "Predefined  Relative  Indication" 
or  "PRI"  means  an  instruction  that  a 
Participant  can  submit  to  the 
Application  for  the  purpose  of 
responding  to  an  order(s)  in  an  Auction, 
and  which  does  not  contain  a  specific, 
fixed  price,  but  is  expressed  in  terms 
relative  to  the  best  bid  (for  PRIs  to  buy) 
or  offer  (for  PRIs  to  sell)  publicly 
displayed  for  the  security,  consistent 
with  Rule  5018.  While  resident  within 
the  Application.  PRIs  are  ranked  to 
respond  to  incoming  orders  in  relative 
price/time  priority,  but  are  not 
displayed,  exposed  or  communicated  to 
any  other  Participant. 

(r)  "Go-Along  Indication"  means  an 
instruction  that  a  Participant  can  submit 
to  the  Application  for  the  purpose  of 
responding  to  an  order(s)  in  an  Auction, 
and  which  does  not  contain  a  specific, 
fixed  price,  consistent  with  Rule  5018. 
A  Go-Along  Indication  will  be  triggered 
to  respond  to  an  Auctioii  at  a  price 
equal  to  the  best  bid  (for  Go-Along 
Indications  to  buy)  or  best  offer  (for  Go- 
Along  Indications  to  sell)  publicly 
displayed  whenever  there  has  been  at 
least  one  contemporaneous  Crowd 
execution  at  such  bid  or  offer,  provided 
there  are  no  PRIs  or  other  orders 
available  to  execute  against  the  order(s) 
in  the  Auction.  While  resident  within 
the  Application,  Go-Along  Indications 
are  not  displayed,  exposed  or 
communicated  to  any  other  Participant'. 

(s)  "Auction"  means  the  automated 
process  through  which  orders  in  Primex 
Eligible  Securities  are  exposed  to  Crowd 
Participants.  Orders  for  the  same 
security  being  exposed  simultaneously 
(i.e.  those  which  have  overlapping 
exposure  periods)  are  available  on  an 
aggregate  basis,  in  whole  or  in  part,  for 
interaction  with  other  Crowd 
participants,  but  only  during  the  period 
of  overlapping  exposure.  An  Auction 
begins  when  an  order  is  accepted  by  the 
Application  and  exposed  to  the  Primex 
Crowd,  and  ends  whenever  such 
order(s)  (including  any  orders  that 
subsequently  join  the  Auction  in 
progress)  are  completely  executed  or 
their  exposure  ceases. 

(t)  "Public  Order"  or  "Public 
Customer  Order"  means  an  order  for  the 
account  of  a  customer,  and  not  for  the 
account  of  a  broker-dealer,  regardless  of 
whether  the  customer  is  that  of  the 
Participant  entering  the  order  or  another 
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.  firm  that  has  routed  the  customer  order 
to  the  Participant. 

(u)  "Professional  Order"  means  an 
order  for  the  proprietary  account  of  a 
broker-dealer,  regardless  of  whether  the 
broker-dealer  is  a  market  maker  or 
specialist,  and  regardless  of  whether  it 
is  the  Participant's  own  order  or  the 
proprietary  order  of  another  broker- 
dealer  routed  to  the  Participant. 

(v)  "Market  Maker  Guarantee"  means 
the  feature  within  the  Application  that 
allows  a  Participant  registered  as  a 
Primex  Auction  Market  Maker  to 
provide  an  automatic  execution  against 
public  customer  orders  it  submits  to  the 
Application  for  exposure  in  an  Auction 
where  such  orders  are  not  otherwise 
subject  to  an  execution.  The  Application 
will  automatically  execute  any 
unexecuted  balance  of  the  order  against 
that  Primex  Auction  Market  Maker,  after 
the  Auction  exposure  period  for  the 
order  has  expired,  consistent  with  Rule 
3020.  The  Market  Mdker  Guarantee  shall 
be  provided  at  a  price  equal  to  the  best 
publicly  quoted  offer  price  (for  orders  to 
buy)  or  best  publicly  quoted  bid  price 
(for  orders  to  sell)  existing  for  the 
security  at  the  time  when  such  exposure 
period  for  the  order  has  expired,  for  any 
amount  of  shares  established  by  the 
Primex  Auction  Market  Maker  for  the 
order. 

5012.  Access 

(a)  The  Application  shall  be  available 
on  a  voluntary  basis  to  any  NASD 
member  in  good  standing  that  chooses 
to  register  as  a  Participant  in  the  Primex 
Auction  System.  Such  registration  shall 
be  conditioned  upon  the.Participant's 
initial  and  continuing  compliance  with 
the  following  requirements: 

(1)  Execution  of  the  necessary 
agreements  with  Nasdaq  or  its  affiliate; 

(2)  Membership  in.  or  access 
arrangement  with,  a  clearing  agency 
registered  with  the  Commission  which 
maintains  facilities  through  which 
Primex  Auction  System  compared 
trades  may  be  settled; 

(3)  Compliance  with  all  applicable 
rules  and  operating  procedures  of 
Nasdaq  (including  these  rules)  and  the 
Commission; 

(4)  Maintenance  of  the  physical 
seciuity  of  the  equipment  located  on  the 
premises  of  the  Participant  to  prevent 
the  improper  use  or  access  to  Nasdaq 
systems,  including  unauthorized  entry 
of  information  into  the  Primex  Auction 
System;  and 

(5)  Acceptance  and  settlement  of  each 
trade  that  is  executed  through  the 
facilities  of  the  Primex  Auction  System, 
or  if  settlement  is  to  be  made  through 
another  clearing  member,  guarantee  of 
the  acceptance  and  settlement  of  such 


39773 


execution  by  the  clearing  member  on 
the  regularly  scheduled  clearing  date. 

(b)  Non-NASD  members  may  access 
the  Application  in  the  name  of  a 
Participant  by  becoming  a  sponsored 
Subscriber  of  the  Participant,  provided 
the  Participant  and  sponsored 
Subscriber  have  executed  the  necessary 
agreements  with  Nasdaq  or  its  affiliate, 
and  the  NASD  member  Participant 
assumes  the  responsibilities  set  forth  in 
paragraph  (a)  of  this  Rule  5012  with 
respect  to  any  activity  conducted  by  the 
sponsored  Subscriber. 

(c)  The  AppUcation  may  be  made 
available  through  Nasdaq-provided 
network(s)  via: 

(1)  Primex  Auction  System 
Workstation  Service; 

(2)  An  Application  Programming 
Interface  ("API");  or 

(3)  A  FIX  protocol  interface.  Certain 
functionality  of  the  Application  also 
may  be  made  available  via  Computer  to 
Computer  Interface  (CTCI). 

5013.  Order  Acceptance  and  Exposure 

(a)  Order  Types 

The  Application  shall  accept  the 
following  types  of  orders  in  ftimex 
Eligible  Securities,  subject  to  any 
conditions  or  match  parameters 
attached  thereto  to  the  extent  permitted 
by  the  Application  and  Rxde  5014.  and 
other  rules  applicable  to  Participants 
with  respect  to  the  entry  of  orders. 
Conditions  and  match  parameters,  to  the 
extent  attached  to  an  order,  are  never 
communicated  to  any  Participant: 

(1)  Market  Orders; 

(2)  Fixed  Price  Orders,  when  the 
specified  price  is  equal  to  or  between 
the  best  bid  or  offer  publicly  displayed, 
or  is  a  buy  (sell)  order  priced  higher 
(lower)  than  the  best  offer  (bid)  publicly 
displayed.  Fixed  Price  Orders  to  buy 
(sell)  priced  below  (above)  the  best  bid 
(offer)  publicly  displayed  will  be 
rejected. 

For  example:  If  the  best  bid  and  offer 
publicly  displayed  in  Nasdaq  is  $20- 
S20.10,  then  the  Application  will  accept 
orders  to  buy  priced  at  S20.00  and 
higher,  including  orders  to  buy  priced 
higher  than  the  offer  of  $20.10  (although 
no  execution  can  take  place  outside  of 
the  NBBO  prevailing  at  the  time  of 
execution).  An  order  submitted  to  buy  at 
$19.95,  however,  would  not  be  accepted 
by  the  Application  in  this  situation  and 
will  be  returned  to  the  Participant  that 
entered  it. 

(b)  Order  Size 

The  Application  will  accept  orders 
that  are  either  round  lots,  or  mixed  lots. 
Odd  lot  orders  will  not  be  accepted. 


(c)  Exposure  Times  Available 

.(1)  The  Application  allows 
Participants  to  expose  orders  to  the 
Primex  Crowd.  Only  the  size  associated 
with  an  order  is  communicated  to  the 
Crowd,  and  only  for  the  time  during 
which  the  order  is  available  for 
execution.  Crowd  Participants  may 
monitor  the  availability  of  orders 
exposed  in  an  auction  through  the  use 
of  their  Watch  List. 

(2)  For  each  Market  Order  submitted 
to  the  Application,  a  Participant  can 
specify  a  maximimi  exposure  time  of 
either  0  (i.e.,  immediate),  15,  or  30 
seconds. 

(3)  Fixed  Price  Orders  that  are 
accepted  by  the  Application  can  only  be 
exposed  for  an  immediate  execution,  in 
whole  or  in  part). 

r 

5014.  Conditions  and  Match  Parameters 

(a)  For  All  Participants 

Subject  to  any  other  rules  applicable 
to  Crowd  Participants  and  Primex 
Auction  Market  Makers  with  respect  to 
the  entry  of  orders,  any  Participant  may 
enter  an  order  with  the  following 
condition  attached: 

Minimum  Relative  F*rice  Improvement 

Market  Orders  may  be  submitted  with 
a  condition  for  Minimimi  Relative  Price 
Improvement.  The  Minimum  Relative 
Price  Improvement  established  for  an 
order  is  the  minimum  amount  of  price 
improvement  superior  to  the  best  bid  or 
offer  publicly  displayed  (as  applicable) 
that  the  order  must  receive  before  it  may 
be  executed  against  in  whole  or  in  part 
by  any  interest  from  the  Crowd.  This 
condition  must  be  attached  before  the 
order  is  entered  into  the  Application. 
Such  condition  may  be  expressed  only 
in  terms  relative  to  the  best  bid  or  offer 
on  the  opposite  side  of  the  market 
existing  at  such  time  when  any 
Indication,  Response,  or  other  order  is 
or  becomes  available  to  interact  with  the 
order  in  an  Auction,  as  permitted  by  the 
Application  and  this  Rule  Series. 
Neither  the  existence  nor  amount  of  any 
Minimum  Relative  Price  Improvement 
condition  is  displayed,  exposed  or 
commimicated  to  any  Participant  when 
attached  to  an  order.  This  condition 
shall  not  be  available  for  orders 
submitted  solely  for  the  proprietary 
account  of  a  Nasdaq  market  maker  or 
CQS  market  maker  (including  Primex 
Auction  Market  Makers)  and  not 
involving  a  customer  order. 

For  example:  An  order  to  buy  500 
shares  entered  into  the  Application  may 
contain  a  condition  for  Minimum 
Relative  Price  Improvement  requiring 
that  any  Indication  or  Response  (or  sell 
order  exposed  in  an  Auction  and  which 
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is  available  for  a  match)  provide  to  that 
order  at  least  a  certain  amount  [e.g.,  3 
cents)  of  price  improvement  superior  to 
the  best  offer  publicly  displayed  at  such 
time  the  Indication,  Response  or  sell 
order  is  available  to  be  matched  with 
the  order  to  buy. 

(b)  For  Primex  Auction  Market  Makers 
Only 

A  Participant  registered  as  a  Primex 
Auction  Market  Maker  for  a  particular 
security  is  entitled,  but  not  required,  to 
enter  customer  orders  with  any  of  the 
following  match  parameters  as 
discussed  below.  These  allow  the 
Primex  Auction  Market  Maker  to 
provide  liquidity  in  addition  to  that 
which  may  be  provided  by  the  Crowd. 
The  match  parameters  contained  in  this 
paragraph  are  only  available  to 
Participants  who  are  Primex  Auction 
Market  Makers,  and  only  for  those 
securities  for  which  they  are  so 
registered.  Neither  the  existence  nor 
type  of  any  match  parameter  associated 
with  an  order  is  displayed,  exposed  or 
communicated  to  any  other  Participant: 

(1)  Two  Cent  Match 

A  Participant  registered  as  a  Primex 
Auction  Market  Maker  for  a  particular 
seciirity  may  enter  an  order  with  the 
Two  Cent  Match  parameter. 

(A)  If  there  is  interest  from  the  Crowd 
that  can  satisfy  the  order,  the  order 
entered  with  the  Two  Cent  Match  will 
be  executed  against  such  interest  by  the 
Crowd  during  its  exposure,  provided 
that  such  Crowd  interest  offers  to 
provide  price  improvement  greater  than 
two  cents  superior  to  the  best  quote 
publicly  displayed  in  the  NBBO  at  the 
time  such  Crowd  interest  is  available. 

Note:  Because  the  system  will  never 
execute  an  order  at  a  price  outside  of  the 
h4BBO,  any  Crowd  interest  offering  an 
amount  of  price  improvement  that  would 
potentially  be  outside  of  the  NBBO  will  be 
executed,  if  matched  with  an  order,  at  a  price 
bounded  by  the  NBBO,  in  effect  adjusting  the 
execution  price  to  allow  for  the  maximum 
amount  of  price  improvement  within  that 
NBBO  without  trading  through  the  NBBO  at 
that  time.  As  a  result,  it  is  possible  that  an 
order  subject  to  the  Two  Cent  Match 
parameter  may  be  matched  with  interest  &om 
the  Crowd,  and  not  the  Primex  Auction 
Market  Maker  that  entered  it, 
notwithstanding  the  fact  that  the  actual 
execution  price  results  in  price  improvement 
of  two  cents  or  less.  This  can  happen,  for 
example,  where  there  is  Crowd  interest 
available  that  is  offering  three  cents  of 
relative  price  improvement,  but  the 
Application  causes  the  actual  execution  price 
to  be  equal  to  two  cents  of  price 
improvement,  due  to  a  prevailing  NBBO 
spread  of  two  cents  at  the  time  of  execution. 

(B)  If  there  is  interest  from  the  Crowd 
that  can  satisfy  the  order  but  such 


Crowd  interest  would  only  offer  price 
improvement  of  two  cents  or  less  in 
relation  to  the  best  quote  publicly 
available,  then  this  will  immediately 
cause  the  Application  to  execute  the 
entire  order  against  the  Primex  Auction 
Market  Maker  that  entered  it,  and  not 
against  such  Crowd  interest,  thereby 
allowing  the  execution  of  that  order  to 
be  retained  by  the  Primex  Auction 
Market  Maker.  In  this  situation,  the 
entire  order  will  be  executed  with  that 
Primex  Auction  Market  Maker  at  the 
best  price  the  Crowd  interest  would 
have  otherwise  provided,  regardless  of 
the  size  associated  with  such  Crowd 
interest. 

(C)  Any  imexecuted  balance  of  the 
order  remaining  at  the  end  of  its 
exposure  will  be  executed  against  the 
Primex  Auction  Market  Maker.  With 
respect  to  Market  Orders,  this  execution 
price  will  be  at  the  best  quote  then 
publicly  displayed.  With  respect  to 
Fixed  Price  Orders,  the  execution  price 
will  be  the  price  specified  in  the  Fixed 
Price  Order,  unless  such  price  is  outside 
the  best  quote  publicly  displayed,  in 
which  case  the  execution  price  will  be 
at  the  best  quote  publicly  displayed  in 
the  NBBO. 

(D)  A  Primex  Auction  Market  Maker 
may  enter  customer  orders  of  any  size 
with  the  Two  Cent  Match  parameter. 

(E)  A  Primex  Auction  Market  Maker 
that  enters  a  Market  Order  with  the  Two 
Cent  Match  parameter  may  elect 
immediate  ("zero  seconds"),  15  or  30 
second  maximum  exposure  duration  for 
that  order.  A  Fixed  Price  Order  can  be 
exposed  only  for  an  immediate  "zero 
second"  auction. 

(2)  50%  Match 

A  Participant  registered  as  a  Primex 
Auction  Market  Maker  for  a  partictilar 
security  may  enter  an  order  a  50% 
Match  parameter. 

(A)  (Jrders  entered  with  the  50% 
Match  parameter  will  be  executed 
against  any  interest  by  the  Crowd  that 
satisfies  the  order  during  its  exposure  at 
the  price(s)  and  size  of  such  Crowd 
interest,  for  no  more  than  50%  of  the 
order.  Any  execution  with  the  Crowd 
will  immediately  cause  the  Application 
to  provide  the  order  with  an  additional 
execution  of  like  size  and  price  against 
the  Primex  Auction  Market  Maker  that 
entered  the  order. 

(B)  Any  unexecuted  balance  of  the 
order  remaining  at  the  end  of  its 
expos\u«  will  be  automatically  executed 
against  the  Primex  Auction  Market 
Maker.  With  respect  to  Market  Orders, 
this  execution  price  will  be  at  the  best 
quote  then  publicly  displayed.  With 
respect  to  Fixed  Price  (Orders,  the 
execution  price  will  be  at  the  price 


specified  in  the  Fixed  Price  Order, 
unless  such  price  is  outside  the  best 
quote  publicly  displayed,  in  which  case 
the  execution  price  will  be  at  the  best 
quote  publicly  displayed. 

(C)  A  Primex  Auction  Market  Maker 
may  enter  customer  orders  of  any  size 
with  the  50%  Match  parameter. 

(D)  A  Primex  Auction  Market  Maker 
that  enters  a  Market  Order  with  the  50% 
Match  parameter  may  elect  immediate 
("zero  seconds"),  15  or  30  second 
maximum  exposure  duration  for  that 
order.  A  Fixed  Price  Order  can  be 
exposed  only  for  an  immediate  "zero 
second"  auction. 

For  example:  The  best  bid  and  offer 
publicly  displayed  for  a  security  is  $20- 
20.10.  A  Primex  Auction  Market  Maker 
for  that  security  enters  into  the 
Application  a  Market  Order  to  buy  2,000 
shares  for  a  customer  and  selects  the 
50%  Match  Parameter.  The  Participant 
selects  an  exposure  time  of  30  seconds. 
During  its  exposure,  the  order  elicits  the 
following  executions  by  other  Crowd 
Participants  (which  could  be  in  the  form 
of  Indications,  Responses,  or  contraside 
orders  to  sell):  500  at  $20.04,  and  200 
at  $20.05.  The  Application  will  execute 
these  transactions,  and  immediately 
match  each  one  as  they  occur  by 
executing  an  additional  500  and  200 
shares,  at  $20.04  and  $20.05, 
respectively,  against  the  Primex  Auction 
Market  Maker  entering  the  order.  If 
there  is  no  other  interest  from  the 
Crowd  at  the  end  of  the  30  second 
exposure  period,  the  Application  will 
cause  the  remaining  balance  of  600 
shares  to  be  automatically  executed 
against  the  Primex  Auction  Market 
Maker  entering  the  order  4t  the  best 
offer  publicly  displayed  at  that  time. 
Assuming  the  best  offer  publicly 
displayed  is  still  $20.10  at  this  time,  this 
would  result  in  the  Primex  Auction 
Market  Maker  selling  the  balance  of  600 
shares  to  the  customer  at  $20.10. 

(3)  Block  Facilitation  Match 

A  Participant  registered  as  a  Primex 
Auction  Market  Maker  for  a  particular 
security  may  enter  an  order  with  a  Block 
Facilitation  match  parameter,  provided 
the  order  is  for  at  least  10,000  shares. 
The  Primex  Auction  Market  Maker  may 
elect  to  expose  the  order  in  an  Auction 
for  a  maximum  of  0, 15,  or  30  seconds: 
Any  Crowd  interest  that  executes 
against  the  order  during  the  selected 
exposure  period,  up  to  a  maximum  of 
50%  of  the  order  size,  will  be 
immediately  matched  with  an  execution 
of  like  size  and  price  against  the 
entering  Participant  until  the  order  is 
fully  executed.  If  any  unexecuted 
portion  remains  at  the  end  of  the 
exposure  period,  it  will  be  automatically 
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executed  against  the  entering 
Participant.  With  respect  to  Market 
Orders,  the  execution  price  will  be  the 
then  existing  best  offer  (for  orders  to 
buy)  or  best  bid  (for  orders  to  sell) 
publicly  displayed.  With  respect  to  a 
Fixed  ftice  Order,  the  execution  price 
will  be  the  price  specified  in  the  Fixed 
Price  Order,  imless  such  price  is  outside 
of  the  best  quote  publicly  displayed,  in 
which  case  the  execution  price  will  be 
at  the  best  quote  publicly  displayed. 

For  example:  The  best  bid  and  offer 
jpublicly  displayed  is  $20-20.10.  A 
Participant  enters  into  the  Application 
an  order  to  buy  a  block  of  10,000  shares 
for  a  customer  and  selects  the  Block 
Facilitation  Match  Parameter.  The 
Participant  selects  an  exposiu'e  time  of 
15  seconds.  During  its  exposure,  the 
(H-der  elicits  the  following  executions  by 
other  Crowd  Participants  (in  the  form  of 
Bndications,  Responses,  or  contra-side 
orders  to  sell):  1000  at  $20:05,  and  2000 
at  $20.07.  The  Application  will  execute 
these  transactions,  and  immediately 
match  each  one  as  they  occur  by 
executing  an  additional  1000  and  2000 
shares,  at  $20.05  and  $20.07, 
respectively,  against  the  Participant 
entering  the  block  order.  If  there  is  no 
other  interest  from  the  Crowd  at  the  end 
of  the  15  second  exposure  period,  the 
Application  will  cause  the  remaining 
balance  of  4000  shares  to  be 
automatically  executed  against  the 
Participant  entering  the  block  order  at 
the  best  offer  publicly  displayed  at  that 
time.  Assuming  the  best  offer  publicly 
displayed  is  still  $20.10  at  this  time,  this 
would  result  in  the  Participant  selling 
the  balance  of  4000  shares  to  the 
customer  at  $20.10. 

(4)  Clean  Cross 

A  Participant  registered  as  a  Primex 
Auction  Market  Maker  for  a  particular 
security  may  enter  a  Clean  Cross  order 
for  the  accounts  of  two  separate 
customers  where  the  order  represents 
both  sides  of  a  cross  for  at  least  10,000 
shares  to  be  exposed  to  the  Crowd  in  an 
immediate,  zero  second  Auction.  The 
two  sides  will  be  executed  against  each 
other  at  the  midpoint  of  the  best  bid  and 
offer  publicly  displayed  unless  superior- 
priced  interest  within  the  Application 
breaks  up  one  or  both  sides  of  the  cross, 
In  order  to  break  up  a  side  of  the  cross, 
there  must  be  Crowd  contra-side  interest 
resident  within  the  Application  {e.g., 
resident  PRIs)  that  totals  at  least  10,000 
shares  in  the  aggregate  at  a  price  or 
prices  that  are  all  superior  to  the  bid-ask 
midpoint  by  at  least  the  nearest  whole 
cent.  Any  portion  of  a  side  that  is  not 
executed  against  either  the  opposite  side 
of  the  Clean  Cross  order  or  contra-side 


interest  resident  within  the  Application 
will  be  retiimed  unexecuted. 

5015.  Public  and  Professional  Orders 

All  orders  submitted  to  the 
Application  shall  be  identified  as  either 
a  Public  Order  or  a  Professional  Ordert 
as  those  terms  are  defined  in  Rule  5011. 
This  Public  oir  Professional  status  is  not 
displayed,  exposed  or  communicated  to 
any  other  Participant  in  the  Application, 
but  is  used  to  determine  whether  an 
order  is  available  to  interact  with  the 
Response  or  Indication  of  a  Crowd 
Participant.  As  indicated  in  Rule 
5018(e),  a  Participant  that  responds  to 
orders  in  an  Auction  can  choose 
whether  its  Responses  and  Indications 
interact  with  all  orders  (both  Public  and 
Professional  Orders)  or  just  Public 
Orders.  When  entering  an  order, 
however,  a  Participant  entering  an  order 
does  not  have  the  ability  to  select  or 
control  whether  Public  or  Professional 
interest  may  interact  with  the  order. 

5016.  Option  to  Route  Orders  Outside  of 
the  System  After  Exposure  in  the 
Application 

(a)  All  Market  Orders  submitted  to  the 
Application  shall  include  an  identifier 
as  to  whether  any  unexecuted  balance, 
after  the  order  is  exposed  to  the  Crowd, 
should  be  forwarded  to  SuperSoes^w,  in 
the  case  of  a  Nasdaq  security,  or  to  ITS/ 
CAES,  in  the  case  of  an  exchange-listed 
security,  or  whether  the  order  should  be 
retvuned  to  the  entering  Participant. 
This  option  to  route  orders  outside  of 
the  Application  is  available  for  Market 
Orders  only.  Orders  submitted  to  the 
Application  with  a  specified,  fixed  price 
caimot  be  automatically  forwarded  to 
Nasdaq's  other  execution  systems. 
Routing  identifiers  are  not  displayed, 
exposed  or  communicated  to  any  other 
Participant  in  the  Application. 

(b)  With  respect  to  exchange-listed 
securities,  only  Primex  Auction  Market 
Makers  (which  also  must  be  ITS/CAES 
market  makers  with  respect  to  these 
securities,  as  required  by  these  rules) 
may  elect  to  have  Market  Orders  in 
exdiange-listed  securities  routed  out  to 
ITS  when  there  is  a  balance  remaining 
following  exposiue  in  the  System, 
provided,  however,  that  customer  orders 
so  routed  must  first  be  exposed  in  the 
Application  for  at  least  15  seconds.  In 
addition,  to  the  extent  the  best  price 
publicly  quoted  at  that  time  is  available 
within  Nasdaq's  CAES  system, 
regardless  of  whether  the  same  price 
also  is  being  publicly  quoted  by  another 
ITS  market  center,  such  orders 
designated  for  routing  to  ITS/CAES  will 
be  delivered  to  CAES  for  execution  up 
to  the  size  publicly  quoted  by  CAES 


participants  and  will  not  be  routed  out 
to  another  market  center  through  ITS. 

5017.  Short  Sales 

Participants  are  responsible  for 
complying  with  applicable  short  sale 
rules  when  using  the  Application.  No 
Participant  shall  submit  to  the 
Application  an  order  for  a  security  that, 
if  executed,  would  result  in  a  "short 
sale"  as  that  term  is  defined  in 
Exchange  Act  Rule  3b-3,  unless  the 
transaction  would  be  exempt  from,  or 
otherwise  permissible  under,  the 
requirements  of  NASD  Rule  3350  or 
Exchange  Act  Rule  lOa-1,  as  applicable. 

5018.  Responses  and  Indications 

(a)  General — Participants  may  submit 
Responses  and  Indications  to  the 
Application,  consistent  with  this  Rule 
Series,  for  the  purpose  of  interacting 
with  orders  in  an  Auction,  as  described 
herein.  Responses  and  Indications  are 
not  displayed,  exposed  or 
communicated  to  any  Participant, 
except  to  the  extent  diey  result  in  an 
execution  with  an  order.  Responses  and 
Indications  cannot  execute  against  other 
Responses  or  Indications. 

(b)  Responses — Responses  are 
instructions  submitted  to  the 
Application  by  Participants  to  interact 
with  available  orders  exposed  in  an 
Auction.  Responses  may  be  either  a 
Fixed  Price  Response  (e.g.  buy  1000  at 
$20)  or  a  Relative  Priced  Response  (e.g., 
buy  1000  at  the  bid  plus  3  cents).  All 
Responses  must  be  entered  in  an 
amovmt  of  at  least  one  round  lot,  but 
also  may  be  for  a  mixed  lot. 

(c)  Indications — Indications  are 
instructions,  with  the  characteristics  set 
forth  below,  submitted  to  the 
Application  by  Participants  to  interact 
widi  orders  exposed  in  an  Auction.  An 
Indication  may  be  a  Predefined  Relative 
hidication  ("PRI")  or  a  Go-Along 
Indication. 

(1)  Predefined  Relative  Indications 

(A)  PRIs  can  be  submitted  to  the 
Application  for  the  purpose  of 
automatically  responding  to  an  Auction 
at  a  point  in  time  when  one  or  more 
orders  becomes  available.  PRIs  have  no 
specific,  fixed  price,  but  are  expressed 
at  time  of  entry  in  terms  relative  to  the 
best  bid  or  offer  publicly  displayed  at 
such  time  when  the  Application 
activates  the  PRI  against  orders  in  an  . 
Auction.  While  resident  within  the 
Application,  PRIs  are  ranked  in  relative 
price/time  priority  among  all  other  PRIs 
resident  within  the  Application  and  any 
same-side  orders  currently  being 
exposed  in  an  Auction,  as  indicated  in 
paragraph  (e)  of  this  Rule.  Neither  the 
existence  nor  terms  of  a  PRI  are 
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displayed,  exposed  or  communicated  to 
any  other  Participant  while  resident  in 
the  Application.  When  activated  by  the 
Application,  a  PR!  will  match  against 
orders  in  an  Auction  at  a  price  equal  to 
the  best  bid  (for  PRIs  to  buy)  or  offer  (for 
PRIs  to  sell)  publicly  displayed  at  that 
time  in  the  NBBO,  plus  or  minus 
(respectively)  the  relative  price  term 
associated  with  that  PRI;  provided  that 
such  price  also  satisfies  any  applicable 
condition  associated  vdth  the  order(s)  in 
the  Auction  to  which  it  is  responding. 

(B)  At  the  time  of  its  original  entry, 
each  PR]  submitted  to  the  Application 
must  be  for  the  following  share 
amoimts: 

(i)  NBBO  PRIs  must  be  for  at  least 
3000  shares  upon  entry; 

(ii)  NBBO  ±.01  or  .02  must  be  for  at 
least  2000  shares  upon  entry; 

(iii)  NBBO  ±.03  or  greater  must  be  for 
at  least  1000  shares  upon  entry. 

(C)  The  Application  will  accept  a  PRI 
with  the  following  amounts  of  relative 
price  improvement: 

(i)  If  the  NBBO,  at  the  Ume  the  PRI  is 
submitted,  has  a  spread  equal  to  three 
cents  or  more,  the  PRI  will  be  accepted 
if  it  offers  any  amount  of  price 
improvement  between  zero  and  the 
actual  NBBO  spread  prevailing  at  that 
time; 

(ii)  if  the  NBBO,  at  the  time  the  PRI 
is  submitted,  has  a  spread  that  is  less 
than  three  cents,  the  PRI  may  offer  any' 
amoimt  of  price  improvement  between 
zero  and  three  cents. 

(D)  Participants  may  elect  to  limit 
their  exposure  when  using  PRIs  by 
entering  a  Per  Auction  Maximum  size 
for  each  PRI  submitted.  The  Per  Auction 
Maximiun  represents  the  maximum 
share  amoiuit  of  a  PRI  available  for  a 
single  Auction.  It  cannot  be  greater  than 
the  size  of  the  PRI,  but  is  subject  to  the 
same  minimum  values  applicable  to  the 
original  entry  of  a  PRI  with  that  relative 
price  term.  Once  the  Per  Auction 
Maximiun,  if  any,  for  a  PRI  is  exhausted, 
the  Participant  will  have  15  seconds  to 
withdraw  the  PRI,  dining  which  time  no 
further  executions  against  that  PRI  will 
occur.  In  the  absence  of  a  withdrawal 
during  this  period,  the  Application  will 
restore  the  PRI  up  to  the  Per  Auction 
Maximum  and  the  PRI  will  become 
available  again  for  any  subsequent 
Auctions  to  the  extent  there  is  an 
eligible  balance  remaining  for  that  PRI. 
For  purposes  of  relative  price/time 
priority,  the  restored  PRI  will  receive  a 
new  timestamp  within  the  Application. 

(E)  Participants  may  select  a 
maximum  residency  period  of  one  (1)  or 
five  (5)  days,  during  which  time  the  PRI 
remains  resident  within  the  Application 
unless  fully  executed  or  withc&awn.  The 
Application  will  automatically 


withdraw  any  PRIs  that  remain  at  the 
end  of  the  applicable  residency  period. 

(2)  Go- Along  Indications 

(A)  A  Go- Along  Indication  can  be 
submitted  to  the  Application  for  the 
purpose  of  automatically  responding  in 
an  Auction  at  a  point  in  time  when  one 
or  more  orders  becomes  available  in  an 
Auction  and  there  has  been  at  least  one 
other  contemporaneous  Crowd 
execution  within  the  Application  at  the 
NBBO;  provided  there  are  no  PRIs 
available  or  orders  being  exposed  in  an 
Auction  (executions  resulting  from  a 
Primex  Auction  Market  Maker 
Guarantee  do  not  trigger  Go- Along 
Indications).  Go-Along  Indications  have 
no  specific,  fixed  price  when  entered, 
but  will  match  against  orders  at  a  price 
equal  to  the  best  bid  (for  Go-Along 
Indications  to  buy)  or  best  offer  (for  Go- 
Along  Indications  to  sell)  that  exists  at 
such  time  the  Go- Along  Indication  is 
activated.  While  resident  within  the 
Application,  Go- Along  Indications  are 
not  displayed,  exposed  or 
communicated  to  any  other  Participant. 

(B)  At  the  time  of  its  original  entry, 
each  Go-Along  Indication  submitted  to 
the  Application  must  be  for  at  least 
10,000  shares. 

(C)  Participants  may  select  a 
maximiun  residency  period  of  one  (1)  or 
five  (5)  days,  during  which  time  the  Go- 
Along  Indication  remains  resident 
within  the  Application  unless  fully 
executed  or  withdrawn.  The 
Application  will  automatically 
withdraw  any  Go- Along  Indications  that 
remain  at  the  end  of  the  applicable 
residency  period. 

(d)  Executions  Bounded  by  the 
NBBO — The  Application  will  never 
execute  an  order  outside  of  the  NBBO 
prevailing  at  the  time  of  execution. 
Indications  such  as  PRIs  that  potentially 
would  offer  an  amount  of  price 
improvement  that  could  result  in  an 
execution  outside  of  the  NBBO  will  be 
priced  at  the  NBBO  if  matched  with  an 
order,  in  effect  providing  the  maximum 
amount  of  price  improvement 
permissible  within  the  NBBO  at  that 
time. 

(e)  Relative  Priority  of  Predefined 
Relative  Indications  and  Orders. 

(1)  While  resident  within  the 
Application,  Predefined  Relative 
Indications  are  ranked  in  relative  price/ 
time  priority  while  they  await  activation 
against  incoming  orders 
notwithstanding  that  PRIs  have  no 
specified,  fixed  price  associated  with 
them.  For  example,  among  resident  PRIs 
for  the  same  security  on  the  same  side 
of  the  market,  PRIs  offering  greater 
relative  price  improvement  are  ranked 
ahead  of  PRIs  offering  less  relative  price 


improvement.  PRIs  offering  the  same 
relative  amount  of  price  improvement 
are  ranked  by  time  of  entry  (or  the  time 
the  Indication  was  restored  after 
exhausting  its  Per  Auction  Maximum). 

(2)  Market  Orders  being  exposed 
within  the  Application  also  are  ranked 
in  relative  price/time  priority  during  the 
life  of  their  exposure,  notwithstanding 
that  Market  Orders  have  no  specified, 
fixed  price  associated  with  them.  For 
example,  among  Market  Orders  in  the 
same  security  being  exposed  on  the 
same  side  of  the  market,  those  orders 
not  seeking  any  relative  price 
improvement  are  ranked  ahead  of  orders 
seeking  some  relative  amount  of 
Minimum  Relative  Price  Improvement. 
Orders  seeking  a  greater  relative  amount 
of  Minimum  Relative  Price 
Improvement  are  ranked  behind  orders 
seeking  a  lesser  relative  amount  of 
Minimum  Relative  Price  Improvement. 
Orders  seeking  the  same  relative  amount 
of  price  improvement  are  ranked  by 
time  of  entry. 

(3)  Among  and  between  Indications 
and  orders  on  the  same  side  of  the 
market,  the  relative  price/time  priorities 
for  each  are  integrated,  based  on  their 
respective  ranking  relative  to  the  best 
bid  and  offer  publicly  displayed.  The 
Application  recalculates  and  maintains 
these  relative  priorities  whenever  there 
is  a  change  in  the  best  bid  or  offer  prices 
publicly  displayed  in  the  NBBO.  Market 
Orders  that  are  matched  with  other 
Market  Orders  being  auctioned  are 
executed  at  the  midpoint  of  the  best  bid 
and  offer  publicly  displayed,  provided 
that  such  price  satisfies  any  condition 
for  Minimum  Relative  Price 
Improvement  associated  with  each 
order. 

(f)  Responding  to  All  Orders  or  Public 
Orders  Only — All  Responses  and 
Indications  shall  include  an  identifier  as 
to  whether  it  may  interact  with  either: 
(1)  All  available  orders  (both  Public 
Orders  and  Professional  Orders);  or  (2) 
Public  Orders  only.  Such  identifier  is 
not  displayed,  exposed  or 
communicated  to  any  Participant  at  any 
time,  but  is  used  by  the  Application  for 
determining  the  universe  of  orders  with 
which  the  Response  or  Indication  may 
interact. 

5019.  Crowd  Participation 

(a)  There  are  two  levels  of 
participation  in  the  Application:  Crowd 
Participant  and  Primex  Auction  Market 
Maker.  Becoming  a  Participant  in  the 
Application  automatically  entitles  the 
Participant  to  be  a  Crowd  Participant  for 
any  security,  allowing  participation  * 
consistent  with  this  Rule  5019.  A  Crowd 
Participant  may  also  choose  to  register 
as  a  Primex  Auction  Market  Maker,  but 
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I  >nly  on  a  security-by-security  basis,  as 
let  forth  in  Rule  5020,  and  only 
consistent  with  the  requirements  for 
participation  under  that  Rule. 

(b)  Unless  otherwise  specified,  a 
Crowd  Participant  may  enter  orders. 
Indications,  and  Responses  in  any 
Primex  Eligible  Security  at  any  time,  for 
its  own  account  or  for  the  account  of  a 
customer.  Crowd  Participants  have  no 
mandatory  obligation  to  submit  to  the 
Application  any  order  at  any  time. 

5020.  Market  Maker  Participation 

(a)  A  Participant  may  register  as  a 
Primex  Auction  Market  Maker  in  one  or 
more  Primex  Eligible  Securities,  and 
may  maintain  such  registration  while  in 
compliance  with  the  requirements  of 
this  Rule.  Unless  otherwise  specified,  a 
Primex  Auction  Market  Maker  is 
automatically  subject  to  the  same  rights 
and  obligations  of  Crowd  Participants 
pursuant  to  Rule  5019  with  respect  to 
customer  orders  in  any  and  all  Primex 
Eligible  Securities.  In  addition,  a  Primex 
Auction  Market  Maker  is  entitled,  but 
not  obligated,  to  use  either  of  the 
following  features  of  the  Application 
when  submitting  customer  orders,  but 
only  with  respect  to  those  securities  in 
which  it  is  currently  registered  as  a 
mex  Auction  Market  Maker: 

(1)  A  Primex  Auction  Market  Maker, 
r  securities  in  which  it  is  registered  as 

iuch,  may  submit  customer  orders  to  the 
pplication  with  any  of  the  available 
match  parameters  that  enable  the 
Primex  Auction  Market  Maker  to 
exercise  certain  matching  rights 
facilitated  by  the  Application,  as  set 
forth  in  Rule  5014(b).  When  associated 
with  an  order,  these  match  parameters 
are  not  displayed,  exposed  or 
communicated  to  any  other  Participant; 
or 

(2)  A  Primex  Auction  Market  Maker, 
for  securities  in  which  it  is  registered  as 
such,  may  submit  customer  orders  to  the 
Application  with  a  Market  Maker 
Guarantee  enabling  the  Primex  Auction 
Market  Maker  to  guarantee  an  execution 
within  the  Application  where  such 
orders  are  not  otherwise  subject  to  an 
execution  as  a  result  of  either 
satisfactory  Crowd  interest  or  matching 
rights  processing  elected  by  the  Primex 
Auction  Market  Maker  pursuant  to  Rule 
5014(b)  for  the  order. 

(i)  Public  customer  orders  of  any  size 
are  eligible  for  the  Market  Maker 
Guarantee.  The  Application  will 
facilitate  the  Market  Maker  Guarantee 
by  automatically  executing  any 
unexecuted  balance  of  the  order  against 
the  Primex  Auction  Market  Maker  that 
submits  the  order,  after  the  Auction 
exposure  period  for  the  order  has 
expired. 


(ii)  The  Market  Maker  Guarantee  is 
automatically  provided  at  a  price  equal 
to  the  best  publicly  quoted  offer  price 
(for  orders  to  buy)  or  best  publicly 
quoted  bid  price  (for  orders  to  sell) 
existing  for  the  security  at  the  time 
when  such  exposure  period  for  the 
order  has  expired  (including  "zero 
second"  auctions),  for  any  amount  of 
shares  established  by  the  Primex 
Auction  Market  Maker  for  the  order. 

(b)  With  respect  to  each  security  in 
which  a  Participant  is  registered  as  a 
Primex  Auction  Market  Maker,  the 
Participant  shall: 

(1)  It  the  security  is  a  Nasdaq-listed 
security,  be  registered  as  a  Nasdaq 
market  maker  in  such  security  (or 
become  so  registered),  and  at  all  times 
comply  with  all  applicable  NASD  rules 
and  interpretations  relating  to  Nasdaq 
market  makers,  including  the 
requirement  to  enter  and  maintain  two- 
sided  quotations  in  Nasdaq  for  such 
security,  subject  to  the  excused 
withdrawal  procedures  set  forth  in  Rule 
4619; 

(2)  if  the  security  is  an  ITS/CAES 
eligible  security,  be  registered  as  an  ITS/ 
CAES  Market  Maker  (or  become  so 
registered)  in  such  security,  and  at  all 
times  comply  with  all  applicable  NASD 
rules  and  interpretations  relating  to  ITS/ 
CAES  Market  Makers,  including  the 
requirement  to  enter  and  maintain  two- 
sided  quotations  in  CQS  for  such 
security,  subject  to  the  excused 
withdrawal  procedures  set  forth  in  Rule 
6350; 

(3)  submit  to  the  Application  a 
minimum  of  80%  '  of  the  number  of  its 


■  The  80%  test  will  be  applied  on  a  quarterly 
basis,  and  will  be  phased  in  as  follows:  For  the 
calendar  quarters  commencing  on  October  1 ,  2001 ; 
lanuary  1.  2002;  April  1,  2002;  and  July  1;  2002,  any 
participant  may  register  in  any  eligible  security  as 
a  Primex  Auction  Market  Maker  and  maintain  that 
status  during  such  calendar  quarters  without  regard 
to  the  percentage  of  its  orders  it  submits  to  the 
System  for  such  security  during  that  time,  provided 
it  also  satisfies  all  other  requirements  of  a  Primex 
Auction  Market  Maker  pursuant  to  these  rules. 

Beginning  with  the  calendar  quarter  that 
commences  on  October  1.  2002,  a  participant 
previously  registered  as  a  Primex  Auction  Market 
Maker  for  a  particular  security  may  maintain  its 
status  as  such  until  December  31,  2002  only  if  it 
submitted  at  least  50%  of  its  Mandatory  Eligible 
.Orders  during  the  calendar  quarter  that  commences 
on  luly  1,  2002  (or  during  such  portion  of  the 
calendar  quarter  that  commences  on  luly  1,  2002  in 
which  the  participant  was  so  registered  if  the 
participant  registered  in  mid  quarter),  provided  it 
also  satisfies  all  other  requirements  of  a  Primex 
Auction  Market  Maker  pursuant  to  these  rules.  A 
participant  that  is  newly  registering  as  a  Primex 
Auction  Market  Maker  for  a  particular  security  any 
time  after  the  start  of  the  calendar  quarter  that 
commences  on  October  1.  2002  may  maintain  its 
status  as  such  until  the  end  of  the  calendar  quarter 
in  which  it  registered  without  regard  to  the 
percentage  of  its  orders  it  submits  to  the  System  for 
such  security  during  that  time. 

Beginning  with  the  calendar  quarter  that 
commences  on  January  1.  2003.  and  each  calendar 


Mandatory  Eligible  Orders  (including 
customer  orders  of  another  broker- 
dealer  that  has  directed  such  orders  to 
the  Participant)  as  soon  as  practicable 
upon  receipt  by  the  Participant,  for  the 
purpose  of  exposing  such  orders  to  the 
Primex  Crowd.  Mandatory  Eligible 
Orders  do  not  include: 

(A)  any  customer  order  that  is  greater 
than  1099  shares  at  origination,  except 
that  nothing  in  these  rules  prohibits  a 
Participant  from  submitting  orders  of 
greater  size  at  any  time: 

(B)  any  customer  order  that,  when 
initially  received  by  .the  Participant,  is 
a  Fixed  Price  Order  with  a  specified 
price  that  is  not  eligible  for  acceptance 
by  the  Application  because  it  is  priced 
outside  the  NBBO  and  is  not  otherwise 
marketable  pursuant  to  Rule  5013(a)(2), 
regardless  of  whether  or  not  the  order 
becomes  eligible  fot  acceptance  and 
exposure  at  a  subsequent  point  in  time; 

(C)  any  customer  order  placed  by  a 
customer  who  authorizes  the  Participant 

.  to  not  expose  the  order,  either  at  the 
time  the  order  is  placed  or  prior  thereto 
pursuant  to  an  individually  negotiated 
agreement  with  respect  to  such 
customer's  orders; 

(D)  any  customer  order  that  is  an  odd 
lot  Order  (e.g.,  less  than  100  shares); 

(E)  any  customer  order  to  be  executed 
outside  of  the  hours  of  operation  of  the 
Application;  or 

(F)  any  other  order  that  would  not  fall 
within  the  definition  of  the  term 
"covered  order"  as  defined  in  Exchange 
ActRulellAcl-5(a)(8). 

(4)  not  attach  a  condition  for 
Minimum  Relative  Price  Improvement 
to  any  order  submitted  to  the 
Application  solely  for  its  own  principal 
account  and  not  involving  a  customer 
order. 

5021.  Anonymity,  Execution.  Reporting, 
and  Clearing 

(a)  Anonymity — The  Application  will 
process  all  activity  among  Participants 
on  an  anonymous  basis  until  the  end  of 
the  day.  After  facilitating  an  execution, 
the  Application  will  send  an  execution 
report  to  all  Participants  involved  as 
soon  as  practicable.  The  execution 
report  will  indicate  the  details  of  the 
transaction,  but  will  not  contain  the 
identity  of  the  contra-party.  At  the  end 
of  each  trading  day.  the  actual  contra- 


quarter  thereafter,  a  participant  previously 
registered  as  a  Primex  Auction  Market  Maker  for  a 
particular  security  may  maintain  its  status  as  such 
until  the  end  of  that  calendar  quarter  only  if  it 
submitted  at  least  80%  of  its  Mandatory  Eligible 
Orders  during  the  previous  calendar  quarter  (or 
during  the  portion  of  such  previous  calendar 
quarter  in  which  it  was  so  registered  if  the 
participant  registered  in  mid  quarter),  provided  it 
also  satisfies  all  other  reqiiiremenls  of  a  Primex 
Auction  Market  Maker  pursuant  to  these  rules. 
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party  for  executions  obtained  within  the 
Application  will  be  made  available  to 
the  Participants  involved  through 
Nasdaq's  systems.  For  regulatory  and 
other  necessary  purposes,  the  NASD 
and  Nasdaq  will  have  the  ability  to 
determine  the  identity  of  the  actual 
contra-parties  at  any  time. 

(b)  Tape  Reporting  and  Clearing — 
Matches  within  the  Application  are 
executed  and  reported  through  Nasdaq 
systems  for  public  tape  reporting  and 
forwarding  to  NSCC  for  clearing,  where 
necessary.  Participants  (or  their  clearing 
brokers)  are  the  parties  responsible  for 
the  clearance  and  settlement  of  all 
trades  executed  through  the 
Application.  Once  a  transaction  is 
executed.  Participants  do  not  have  the 
ability  within  the  Application  to  modify 
or  reallocate  any  portion  of  the 
execution  to  a  clearing  broker  other  than 
the  clearing  broker  that  the  Application 
associates  with  the  Participant  at  the 
time  of  execution.  Neither  the  NASD 
(and  its  affiliates)  nor  any  operator  or 
administrator  of  the  Primex  Auction 
System  shall  be  directly  or  indirectly  a 
party  to  any  transaction  entered  into, 
matched,  or  otherwise  effected  through 
the  Application,  notwithstanding  that, 
for  the  remainder  of  the  trading  day 
after  a  transaction,  the  actual  contra- 
parties  have  not  had  their  identities 
disclosed  to  each  other  by  the 
Application. 

5022.  Credit  Limits  and  Clearing  Limits 

(a)  Credit  Limits — The  Application 
shall  allow  a  Participant's  Firm 
Administrator  to  establish  Credit  Limits 
for  each  of  its  associated  Subscribers, 
including  sponsored  Subscribers,  on  an 
individual  Subscriber  basis.  The  limits 
are  established  as  a  dollar  amount  of 
aggregated  purchases  or  sales  which, 
when  reached,  causes  the  Application 
to:  (1)  Inhibit  any  future  executions  or 
the  entry  of  future  interest  for  that 
Subscriber;  (2)  cancel  any  orders  and 
withdraw  any  Indications  resident 
within  the  Application  for  that 
Subscriber;  and  (3)  send  a  notice  to  that 
Subscriber,  its  Firm  Administrator,  and 
the  Nasdaq  Supervisor.  Credit  Limits 
may  be  monitored  and  modified  by  the 
Firm  Administrator  on  a  real-time  basis 
directly  through  the  Application. 

(b)  Clearing  Limits — The  Application 
shall  allow  a  Participant's  clearing 
broker  to  establish  Clearing  Limits 
within  the  Application  for  the 
Participant  on  a  firm-wide  basis.  The 
limits  are  established  as  a  dollar  amount 
of  both  purchases  and  sales  (calculated 
separately,  and  not  netted)  of  all 
Subscribers,  collectively  for  a 
Participant,  effected  within  the 
Application  through  or  in  the  name  of 


that  Participant.  When  the  Clearing 
Limits  for  a  Participant  are  reached,  the 
Application  will:  (1)  Inhibit  any  future 
executions  for  all  Subscribers  associated 
with  that  Participant;  (2)  cancel  any 
orders  and  withdraw  any  Indications 
resident  within  the  Application  for  all 
Subscribers  associated  with  that 
Participant;  and  (3)  send  a  notice  to  that 
Participant's  Firm  Administrator,  the 
Nasdaq  Supervisor,  and  to  the  clearing 
broker  for  that  Participant  provided  that 
the  clearing  broker  also  is  a  Participant. 
Clearing  Limits  for  a  Participant  may  be 
monitored  on  a  real-time  basis  by  the 
Participant's  Firm  Administrator  and 
can  be  established,  monitored,  and 
modified  by  the  Firm  Administrator  of 
the  Participant's  clearing  broker, 
provided  the  clearing  broker  also  is  a 
Participant.  If  the  clearing  broker  is  not 
a  Participant  in  the  Application,  then 
the  Nasdaq  Supervisor  will  notify  the 
clearing  broker  that  the  Clearing  Limits 
have  been  reached  as  soon  as 
practicable.  Clearing  Limits  also  can  be 
established  and  modified  by  the  Nasdaq 
Supervisor  on  behalf  of  the  clearing 
broker. 

5023.  Hours  of  Operation 

(a)  The  Application  is  available  for 
executing  securities  transactions  during 
regular  Nasdaq  trading  hours  whenever 
there  is  a  firee  and  open  quote  (i.e.,  not 
locked  or  crossed),  subject  to  the  general 
authority  and  regulatory  responsibilities 
of  Nasdaq  or  its  affiliates  in  operating 
the  Application  as  a  facility  of  Nasdaq 
or  its  affiliate  (including  but  not  limited 
to  its  authority  to  implement  trading 
halts  in  one  or  more  securities  due  to 
regulatory  reasons,  market-wide 
emergencies,  and  system  malfunctions). 

(b)  Nasdaq  may  permit  certain 
functionality  of  the  Application  to  be 
available  outside  of  the  time  period 
during  which  securities  transactions 
may  be  effected  through  the 
Application,  including  but  not  limited 
to,  the  monitoring,  entering,  canceling, 
withdrawing,  or  modifying  resident 
Indications,  Credit  Limits,  or  Clearing 
Limits. 

5024.  Limitation  of  Liability 

(a)  Neither  Nasdaq,  the  NASD 
(including  their  affiliates),  Primex 
Trading  N.A.,  L.L.C.  (including  its 
affiliates)  nor  any  other  operator, 
licensor,  or  administrator  (including 
their  affiliates)  of  the  Nasdaq 
Application  of  the  Primex  Auction 
System  shall  have  any  liability  for  any 
loss,  damages,  claim  or  expense  arising 
from  or  occasioned  by  any  inaccuracy, 
error  or  delay  in,  or  omission  of  or  from: 
(1)  The  Nasdaq  Application;  or  (2)  the 
collection,  processing,  reporting  or 


dissemination  of  any  information 
derived  from  the  Nasdaq  Application, 
resulting  either  from  any  act  or  omission 
by  Nasdaq  or  any  affiliate,  or  any 
operator,  licensor,  or  administrator  of 
the  Nasdaq  Application  or  from  any  act, 
condition  or  cause  beyond  the 
reasonable  control  of  Nasdaq  or  any 
affiliate,  operator,  licensor  or 
administrator  of  the  Nasdaq 
Application,  including,  but  not  limited 
to,  flood,  extraordinary  weather 
conditions,  eslrthquake  or  other  act  of 
nature,  fire,  war,  insurrection,  riot,  labor 
dispute,  accident,  action  of  government, 
communications  or  power  failure,  or 
equipment  or  software  malfunction.  If  a 
Participant  that  enters,  authorizes  its 
Subscribers  (including  sponsored 
Subscribers)  to  enter,  or  is  authorized  by 
other  Participants  to  enter  orders. 
Responses,  or  Indications  that  result  in 
a  transaction  through  the  Application 
fails  to  perform  its  settlement  or  other 
obligations  under  the  terms  of  such 
transaction,  the  NASD  (and  its  affiliates) 
and  Primex  Trading  N.A.,  L.L.C.  (and  its 
affiliates)  shall  have  no  liability  for  such 
failure  to  settle. 

(b)  Neither  Nasdaq,  the  NASD 
(including  their  affiliates),  Primex 
Trading  N.A.,  L.L.C.  (including  its 
affiliates)  nor  any  other  operator, 
licensor,  or  administrator  (including 
their  affiliates)  of  the  Nasdaq 
Application  of  the  Primex  Auction 
System  makes  any  express  or  implied 
warranties  or  conditions  to  Participants 
or  their  associated  Subscribers 
(including  sponsored  Subscribers)  as  to 
results  that  any  person  or  party  may 
obtain  from  the  Nasdaq  Application  for 
trading  or  for  any  other  purpose,  and  all 
warranties  of  merchantability  or  fitness 
for  a  particular  purpose  or  use,  title,  and 
non-infringement  with  respect  to  the 
Nasdaq  Application  are  hereby 
disclaimed. 

n.  Self>Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 


The  Primex  Auction  System  is  a 
facility  of  Nasdaq  that  has  been 
operating  as  a  Pilot  Trading  System,  as 
defined  in  paragraph  (c)(2)  of  Rule  19b- 
5  of  the  Act.**  As  such,  Nasdaq  was  not 
required  to  file  a  proposed  rule  change 
under  Rule  19b-4  of  the  Act**  as  long  as 
the  System  maintained  its  status  as  a 
Pilot  Trading  System.  Under  paragraph 
(c)(2)  of  Rule  19b-5  of  the  Act,  a  system 
must  comply  with  three  criteria  to 
maintain  its  status  as  a  Pilot  Trading 
System.  ^°  One  such  criteria  is  that,  for 
each  security  traded  in  the  System,  the 
System  cannot  trade  more  than  one 
percent  of  the  average  daily 
consolidated  trading  volume  of  any 
such  seciuity,  during  at  least  two  of  the 
last  four  consecutive  calendar  months. 
Nasdaq  represents  that  Primex  has 
exceeded  this  threshold  for  many 
securities.  Nasdaq  also  represents  that 
while  not  all  eligible  securities  have 
been  phased  in  as  of  this  date,  Primex 
has  already  executed  approximately  1.7 
million  trades  representing  almost  500 
million  shares  since  it  began  operation 
just  over  four  months  ago.  Therefore, 
Nasdaq  files  this  proposed  rule  change 
to  continue  operating  the  System  until 
the  Commission  grants  permanent 
approval. 

Generally,  Nasdaq  states  that  Primex 
is  a  hybrid  system  that  combines  an 
extended,  electronic  auction  mechanism 
with  the  speed  and  liquidity  of  Nasdaq's 
competing  market  maker 
environment.  1'  In  a  traditional  auction 
market  model,  market  participants 
gather  in  a  "crowd"  at  a  physical 
location  to  bid  for  incoming  orders.  In 
addition,  most  auction  markets  employ 
a  single  specialist  that  manages  trading 
n  a  security  and  supplies  liquidity 


»17CFR240.19b-5(c)(2). 
»17CFR240.19b-4. 

•0  Pursuant  to  Rule  19b-5(c)(2)  of  the  Act.  to 
[ualify  as  a  Pilot  Trading  System,  a  system  must: 
1)  Be  in  operation  for  less  than  two  years;  (2)  with 
respect  to  each  security  traded  on  such  Pilot 
Trading  System,  during  at  least  two  of  the  last  four 
consecutive  calendar  months,  has  traded  no  more 
than  one  percent  of  the  average  daily  trading 
volume  in  the  United  States;  and  (3)  with  respect 
to  all  securities  traded  on  such  Pilot  Trading 
System,  during  at  least  two  of  the  last  four 
consecutive  calendar  months,  has  traded  no  more 
than  20  percent  of  the  average  daily  trading  volume 
of  all  trading  systems  operated  by  the  self- 
regulatory  organization.  17  CFR  240.19b-5(c)(2). 

' '  A  detailed  description  of  the  System  is 
contained  in  the  Form  PILOT  and  the  companion 
>roposed  rule  change,  as  well  as  the  rules. 


when  there  is  no  buying  or  selling 
interest  in  the  crowd. 

Primex  automates  many  of  these 
elements.  By  facilitating  an  "electronic 
crowd,"  not  bound  by  the  physical 
limitations  of  space  or  the  number  of 
persons  that  can  be  at  any  one  place  at 
a  given  time,  the  System  can  provide  the 
benefits  of  an  auction  model  on  a  larger 
and  more  efficient  scale.  By  further 
combining  this  within  a  competitive, 
multi-dealer  structure  that  has  been 
Nasdaq's  hallmark,  Nasdaq  believes  it 
can  make  available  a  greater  amoimt  of 
liquidity  than  would  be  available  in  a 
market  with  only  one  provider  of 
capital.  The  result  of  this  combination 
and  automation,  Nasdaq  believes,  is  a 
market-based  solution  for  providing 
price  improvement  opportunities  and 
enhanced  liquidity. 

The  following  is  a  brief  overview  of 
how  the  System  typically  will  operate. 
Additional  details  on  the  System  and  its 
tools  can  be  found  within  the  rules  of 
the  System,  the  Form  PILOT  and  the 
proposing  release  seeking  permanent 
approval  of  the  System. '^ 

A  customer  sends  an  order  to  his  or 
her  broker,  who,  in  turn,  can  forward  it 
to  the  System.  The  System  is  voluntary. 
Once  an  order  is  submitted,  an  auction 
for  that  order  commences.  Through  a 
unique  mechanism,  the  order  is  exposed 
to  the  System's  electronic  crowd,  which 
can  be  composed  of  market  makers, 
proprietary  traders,  institutions,  ECNs 
and  even  the  orders  of  other  customers. 
The  System's  electronic  crowd  is  open 
to  any  NASD  member  (or  their 
customers,  through  a  sponsored 
arrangement),  and  thus  the  universe  of 
participants  who  may  have  access  to 
these  orders  is  very  broad.  Using  the 
System's  auction  response  tools,  crowd 
participants  anonymously  bid  for  the 
order  at  prices  at  or  within  the 
parameters  of  the  National  Best  Bid  and 
Offer  ("NBBO").  The  order  will  be 
executed  if  an-  appropriate  match  is 
found  in  the  electronic  crowd  or  if  the 
participant  submitting  the  order 
provided  an  execution  guarantee.  The 
types  of  orders  that  can  be  submitted 
and  the  System's  response  tools  are 
specified  in  the  above  rules  and  are 
generally  described  below. 

Primex  is  available  to  any  NASD 
member  and  other  entities  members 
choose  to  sponsor.  To  access  the 
System,  a  member  must  be  in  good 
standing  and  have  executed  the 
necessary  agreements  with  Nasdaq. 
Members  granted  access  to  the  System 
are  referred  to  as  Primex  Auction 
System  Participants  ("Participants"), 
and  can  access  the  facility  for  their 


customers  or  for  themselves. 
Participants  in  the  System  are  classified 
as  either  Primex  Auction  Market  Makers 
("PAMMs")  or  Crowd  Participants. 

The  rights  and  obligations  of  each 
class  of  Participant  are  specified  in  the 
rules.  Generally,  however,  for  any 
security  eligible  for  trading  in  the 
System,  Crowd  Participants  can:  View 
all  orders  exposed  in  the  System; 
interact  with  any  order  put  to  auction  in 
the  System  by  responding  to  auctions; 
submit  orders  to  be  put  to  auction;  and 
trade  as  principal,  agent,  or  riskless 
principal. 

PAMMs  have  certain  obligations 
when  they  participate  in  the  System. 
With  respect  to  any  security  eligible  for 
trading  in  the  System  for  which  a 
Participant  is  registered  as  a  PAMM,  it 
must:  Maintain  a  two-sided  quote  in 
Nasdaq  (or  Nasdaq's  InterMarket  for 
CQS  securities)  with  respect  to  any 
security  for  which  it  is  registered  as  a 
PAMM,  and  otherwise  be  in  compliance 
with  all  applicable  NASD  rules;  and 
submit  to  the  System  a  minimum 
percentage  ^  ^  of  its  Mandatory  Eligible  ^* 
public  customer  orders  (including 
customer  orders  of  another  broker- 
dealer  that  directs  such  orders  to  the 
PAMM)  for  those  securities  in  which  it 
is  registered  as  a  PAMM. 

PAMMs  have  the  same  privileges  as 
Crowd  Participants,  but  because  they 
have  certain  obligations,  PAMMs  also 
have  additional  privileges.  PAMMs  are 
entitled  but  not  obligated  to:  Exercise 
certain  "matching  rights"  that  allow  a 
PAMM  to  commit  capital  to  its  customer 
orders  in  conjunction  with  the  auction 
exposure  process;  provide  execution 
guarantees  within  the  System  for  its 
own  customer  orders  submitted;  and  use 
certain  types  of  orders  that  permit  the 
PAMM  to  facilitate  block  trades  and 
"clean  crosses."  PAMMs  also  are 
entitled  to  share  in  transaction  revenue 
paid  by  other  Participants  when  those 
other  Participants  execute  against  a 
PAMM's  customer  orders. 

The  System  accepts  impriced  market 
orders,  as  well  as  orders  that  have 
specified,  fixed  prices  that  are 
marketable  or  priced  between  the 
NBBO.  Orders  can  be  submitted  in  any 
round  lot  or  mixed  lot,  but  odd  lot 
orders  are  not  accepted.  The  System  is 
not  an  ECN  Display  Alternative  under 
the  Order  Handling  Rules  ^'^  because  it 


^^  See  supra  note  7. 


"  See  NASD  Rule  5020. 

>*  See  NASD  Rules  501 1  and  5020. 

"The  SECs  Quote  Rule.  Rule  llAcl-1.  and 
Limit  Order  Display  Rule.  Rule  11  Acl-4,  together 
are  commonly  referred  to  as  the  Order  Handling 
Rules.  SpeciTically.  the  System  is  not  an  ECN 
Display  Alternative  under  paragraph  (c)(5)(ii)  of 
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does  not  display  limit  orders.  Fixed 
price  orders  are  eligible  only  for 
"immediate  or  cancel"  treatment, 
whereas  Participants  can  choose  the 
duration  for  which  their  market  orders 
will  be  exposed. 

Participants  also  have  the  option  to 
specify  that  the  balance  of  an 
unexecuted  order  be  returned  to  them  or 
forwarded  to  other  Nasdaq  systems  for 
execution.  Participants  must  indicate 
their  preference  upon  submission  of  an 
order  to  the  System.  A  Participant's 
preference  is  not  displayed,  exposed  or 
commimicated  to  any  other  Participant. 

Another  feature  of^the  System  is  that 
it  processes  all  activity  among 
Participants  on  an  anonymous  basis 
until  the  end  of  the  trading  day,  at 
which  time  the  coimterparties' 
identities  are  revealed  to  each  other. 
Nasdaq,  however,  has  the  ability  to 
determine  the  identity  of  the  parties  at 
anytime. 

m  all  other  aspects,  trades  executed 
within  the  System  are  reported  and 
settled  using  ACT,  just  as  any  other 
trade  executed  using  Nasdaq  systems. 
Trades  are  reported  to  the  public  tape, 
included  in  ACT's  risk  management 
features,  and  forwarded  to  DTCC  for 
clearing,  if  necessary.  The  System  itself 
provides  additional  risk  management 
controls  through  which  Participants  and 
their  clearing  firms  can  closely  monitor 
and  control  their  exposure  specifically 
with  respect  to  System  activity,  both  at 
an  individual  subscriber/user  level,  as 
well  as  across  an  entire  firm. 

(2)  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sections  15A(b)(6)  '^  and 
llA(a)(l)  of  the  Act.'^  Section  15A(b)(6) 
of  the  Act "» requires  the  rules  of  the 
NASD  to  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principals  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 
not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Section 
llA{a)(l)  of  the  Act '»  sets  forth  findings 


Rule  llAcl-1  and  paragraph  (c)(5)  of  Rule  llAcl- 
5. 

'"15U.S.C.  78o-3(b)(6). 

'M5  U.S.C.  78k-l(a)(l). 

"15U.S.C.  78o-3(b)(6). 

•915  U.S.C.  78lt-l(a)(l). 


of  Congress  that  new  data  processing 
and  communications  techniques  create 
opportunity  for  more  efficient  and 
effective  market  operations. 

Nasdaq  believes  its  application  of 
Primex  is  consistent  with  the  NASD's 
obligations  under  the  Act,  as  well  as  the 
finding  of  Congress,  because  the  System 
provides  members  with  an  additional 
electronic,  execution  system,  which  is 
designed  to  provide  members  with 
flexibility  in  executing  orders  and  the 
opportunity  to  obtain  price 
improvement.  Nasdaq  states  that  the 
System  is  a  hybrid  that  combines  an 
extended,  electronic  auction  mechanism 
with  the  speed  and  liquidity  of  Nasdaq's 
competing  market  maker  environment. 
Nasdaq  believes  that  the  System  can 
improve  on  the  traditional  auction 
market  model  by  automating  many  of  its 
elements,  including  the  trading  crowd, 
but  will  not  be  boimd  by  physical 
limitations  of  space  or  the  number  of 
persons  that  can  be  in  one  physical 
location  at  any  given  time.  Nasdaq 
believes  this  attribute,  combined  with  a 
multiple  market  maker  structure, 
provides  an  opportimity  for  enhanced 
liquidity. 

Nasdaq  states  that  another  attribute  of 
the  System  is  that  all  orders  may  be 
exposed  to  a  wider  audience  and  thus 
have  the  opportunity  to  obtain  price 
improvement.  This  provides  for  order 
interaction  and  can  facilitate  best 
execution.  At  the  same  time,  however, 
Nasdaq  believes  the  System  can 
continue  to  provide  PAMMs  with 
incentives  to  expose  orders  and  provide 
liquidity  to  those  orders.  To  ensure  the 
protection  of  investors,  orders  will  not 
be  executed  at  prices  inferior  to  the 
NBBO. 

Nasdaq  further  states  that  the  System 
also  is  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  is 
securities.  Trades  executed  using  the 
System  will  be  processed  through  ACT 
in  the  same  maimer  as  trades  executed 
using  other  Nasdaq  systems.  As  such, 
information  on  these  trades  will  be 
incorporated  iii  Nasdaq's  audit  trail, 
ACT'S  risk  management  function,  and 
forwarded  to  DTCC  for  clearance  and 
settlement,  if  necessary.  Trades 
executed  using  the  System  also  will  be 
disseminated  on  the  public  tape. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Prior  to  filing  the  Form  PILOT, 
Nasdaq  published  a  Notice  to  Members 
describing  the  operation  of  the 
System.  20  One  letter  was  received  in 
response  thereto.  ^^ 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(iii),22  subparagraph  (f)(5)  of 
Rule  19b-4,23  and  subparagraph  (f)(2)  of 
Rule  igb-S.^*  The  proposal  would 
permit  Nasdaq  to  continue  operating 
Primex  until  the  Commission  grants 
permanent  approval,  but  not  for  a 
period  longer  than  six  months.  The 
proposal  does  not  modify  any  rule  or 
the  operation  of  Primex.  As  such,  it  does 
not  affect  the  protection  of  investors  or 
the  public  interest;  does  not  impose  any 
burden  on  competition;  and  does  not 
have  the  effect  of  limiting  access  to  or 
availability  of  the  system. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,^^  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 


2"  NASD  Notice  to  Members  00-65  (September 
2000). 

"  See  letter  from  Antonio  Cecin,  Managing    ' 
Director.  Director  of  Equity  Trading,  US  Bancorp 
Piper  Jaffray,  to  Eugene  Lopez.  Senior  Vice 
President,  Nasdaq,  dated  lanuary  2.  2001. 

"15  U.S.C.  78s(b)(3)(A)(iii). 

"  17  CFR  240.19b-4(f)(5). 

"  17  CFR  240.19b-5(f)(2). 

"  15  U.S.C.  78s(b)(3)(A). 

^"  For  purposes  of  calculating  the  60-day 
abrogation  date,  the  Commission  considers  the  60- 
day  period  to  have  commenced  on  May  28,  2002. 
the  date  Nasdaq  Tiled  Amendment  No.  1. 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2002-58  and  should  be 
submitted  by  July  1.  2002. 

For  the  Coinmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-14433  Filed  6-7-02;  8:45  am] 
MLUNO  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3418] 

State  of  Illinois  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  30, 
2002,  the  above  numbered  declaration  is 
hereby  amended  to  include  the 
following  counties  as  disaster  areas  for 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurnng  on 
April  21,  2002  and  continuing:  Adams, 
Bond,  Brown,  Calhoim,  Cass, 
Champaign,  Christian.  Clark.  Coles. 
Crawford,  Cumberland,  De  Witt, 
Douglas,  Edgar,  Ford,  Fulton,  Greene, 
Hancock,  Iroquois,  Jersey,  Lawrence, 
Logan,  Macon,  Macoupin,  Mason, 
Md3onough,  Menard,  Montgomery. 
Morgan.  Moultrie.  Piatt.  Pike. 
Sangamon.  Schuyler,  Scott,  Shelby, 
Vermilion,  and  Wabash. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Henderson.  Kankakee.  Knox. 
Livingston,  McLean.  Peoria.  Tazewell, 
and  Warren  in  the  State  of  Illinois; 
Benton,  Knox,  Newton,  Sullivan. 
Vermillion.  Vigo,  and  Warren  Coimties 
in  the  State  of  Indiana;  Lee  County  in 
the  State  of  Iowa;  and  Clark,  Lewis, 
Lincoln,  Marion,  Pike,  and  Ralls 
Counties  in  the  State  of  Missouri. 

The  economic  injury  number  assigned 
to  Iowa  is  9P8600. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 


"  17  CFR  200.30-3(a)(12). 


20,  2002  and  for  economic  injury  the 
deadline  is  February  21,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  3,  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-14449  Filed  6-7-02;  8:45  am] 

BtLUNQCOOC  802»-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  4(3414] 

State  of  New  York  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  30, 
2002,  the  above  numbered  declaration  is 
hereby  amended  to  include  Franklin, 
Hamilton,  Warren,  and  Washington 
Counties  in  the  State  of  New  York  as 
disaster  areas  due  to  damages  caused  by 
an  earthquake  occurring  on  April  20, 
2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location:  Fulton,  Herkimer,  Rensselaer, 
Saratoga,  and  St.  Lawrence  Counties  in 
the  State  of  New  York,  and  Bennington 
and  Rutland  Counties  in  the  State  of 
Vermont. 

All  other  counties  contiguous  to  the 
above  named  primary  coimties  have 
previously  been  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
15,  2002,  and  for  economic  injury  the 
deadline  is  February  17,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  3,  2002. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  02-14448  Filed  6-7-02;  8:45  ami 
BILUNO  CODE  «»S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

[Rescission  of  Acquiescence  Rulings  M- 
3(7),  92-6(10),  9»-1(8),  and  00-5(6)] 

Reaciaalon  of  Social  Security 
Acquiescence  Rulings  8^-3(7),  92- 
6(10),  98-1(8),  and  00-5(6) 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Rescission  of  Social 
Security  Acquiescence  Rulings  (ARs) 
88-3(7)— Mc£lo/ia;d  v.  Bowen,  800  F.2d 


153  (7th  Cir.  1986).  amended  on  reh  'g,   . 
818  F.2d  559  (7th  Cir.  1987);  92-6(10)— 
Walker  V.  Secretary  of  Health  and 
Human  Services,  943  F.2d  1257  (10th 
Cir.  1991);  98-1(8)— Newton  v.  Chater, 
92  F.3d  688  (8th  Cir.  1996)  and  00- 
5[6)—Salamalekis  v.  Apfel.  221  F.3d 
828  (6th  Cir.  2000). 

summary:  In  accordance  with  20  CFR 
402.35(b)(2),  404.985(e),  and 
416.1485(e),  the  Commissioner  of  Social 
Security  gives  notice  of  the  rescission  of 
Social  Security  ARs  88-3(7),  92-6(10). 
98-1(8),  and  00-5(6). 

EFFECTIVE  DATE:  June  10,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401, 
(410) 965-1695. 

SUPPL£MENTARY  INFORMATION:  An  AR 
explains  how  we  will  apply  a  holding 
in  a  decision  of  a  United  States  Court  of 
Appeals  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Security  Act  (the  Act)  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  of 
that  decision  or  is  unsuccessful  on 
further  review. 

As  provided  by  20  CFR  404.985(e)(1) 
and  416.1485(e)(1),  we  may  rescind  an 
AR  as  obsolete  and  apply  our 
interpretation  of  the  Act  or  regulations 
if  the  Supreme  Court  overrules  or  limits 
a  circuit  court  holding  that  was  the  basis 
of  an  AR. 

On  March  1, 1988,  we  issued  AR  88- 
3(7)  (see  55  FR  28302)  to  reflect  the 
holding  in  McDonald  v.  Bowen,  800 
F.2d  153  (7th  Cir.  1986),  amended  on 
reh'g,  818  F.2d  559  (7th  Cir.  1987).  On 
September  17,  1992.  we  published  AR 
92-6(10)  (57  FR  43007)  to  reflect  the 
holding  in  Walker  \.  Secretary  of  Health 
and  Human  Services,  943  F.2d  1257 
(10th  Cir.  1991).  On  February  23, 1998, 
we  published  AR  98-1(8)  (63  FR  9037) 
to  reflect  the  holding  in  Newton  v. 
Chater,  92  F.3d  688  (8th  Cir.  1996).  Oq 
November  15,  2000,  we  published  AR 
00-5(6)  (65  FR  69116)  to  reflect  the 
holding  in  Salamalekis  v.  Apfel,  221 
F.3d  828  (6th  Cir.  2000).  These  circuit 
courts  interpreted  sections  222  and  223 
of  the  Act  to  require  the  Social  Security 
Administration  (SSA)  to  allow  a  finding 
of  disability  and  entitlement  to  a  trial 
work  period  when  a  claimant  returned 
to  substantial  gainful  activity  within  12 
months  of  the  alleged  onset  date  of  his 
or  her  disability  and  prior  to  an  award 
of  benefits.  Accordingly,  these  four 
circuit  courts  held  that  Social  Security 
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Ruling  82-52,1  which  explains  how 
SSA  applies  the  12-month  statutory 
duration  requirement  when  a  claimant 
retiuTis  to  work  within  12  months  of  the 
alleged  disability  onset  date,^  was 
inconsistent  with  the  meaning  of  those 
sections  of  the  Act. 

On  December  18,  2000,  the  United 
States  Court  of  Appeals  for  the  Fourth 
Circuit  issued  a  decision  in  Walton  v. 
Apfel,  235  F.3d  184  (4th  Cir.  2000). 
joining  these  four  other  circuits  by 
holding,  among  other  things,  that  the 
claimant  who  returned  to  work  within 
12  months  of  the  alleged  date  of 
disability  onset  and  prior  to 
adjudication  of  his  claim  was  entitled  to 
disability  benefits  and  a  9-month  trial 
work  period  under  the  clear  language  of 
the  governing  statute. 

On  March  27.  2002.  the  United  States 
Supreme  Court  reversed  the  Fourth 
Circuit's  decision,  and  held  that  SSA's 
trial  work  period  regulation  and  its 
interpretation  of  the  12-month  duration 
requirement  was  lawful  imder  the  Act. 
Bamhart  v.  Walton,  _  U.S.  _,  122  S. 
Ct.  1265  (2002).  The  Court  stated  that 
"the  Agency's  regulation  seems  a 
reasonable,  hence  permissible, 
interpretation  of  the  statute.  *  *  *  The 
statute's  complexity,  the  vast  number  of 
claims  it  engenders,  and  the  consequent 
need  for  agency  expertise  and 
administrative  experience  lead  us  to 
read  the  statute  as  delegating  to  the 
Agency  considerable  authority  to  fill  in, 
through  interpretation,  matters  of  detail 
related  to  its  administration.  The 
interpretation  at  issue  here  is  such  a 
matter.  The  statute's  language  is 
ambiguous.  And  the  Agency's 
interpretation  is  reasonable.  We 
conclude  that  the  Agency's  regulation  is 
lawful."  Id.  at  1273-1274  (citation 
omitted). 

Because,  in  Walton,  the  Supreme 
Court  also  overruled  the  circuit  court 
holdings  in  McDonald,  Walker,  Newton, 
and  Salamalekis  by  upholding  SSA's 
regulations  clarifying  and  explaining  the 
policy  interpretation  that  was  the 
subject  of  the  holdings  in  those  cases, 
we  are  rescinding  ARs  88-3(7),  92- 
6(10),  98-1(8)  and  00-5(6). 

(Catalog  of  Federal  Domestic 
Assistance,  Program  Nos.  96.001  Social 
Security — Disability  Insurance;  96.002  • 
Social  Seciuity — Retirement  Insurance; 


>  Social  Security  Ruling  (SSR)  91-7c  superseded 
SSR  82-52.  but  only  to  the  extent  that  SSR  82-52 
discussed  fonner  procedures  used  to  determine 
disability  in  children.  The  issue  in  these  ARs  did 
not  relate  to  those  former  procedures  and  the  cited 
policy  sutement  in  SSR  82-52  remained  in  effect. 

^  Final  rules  clarifying  and  providing  a  more 
detailed  explanation  and  justification  for  the 
longstanding  policy  in  SSR  82-52  became  effective 
on  August  10,  2000  (65  FR  42772). 


96.004  Social  Security — Survivors 
Insurance;  96.006 — Supplemental 
Security  Income.) 

Dated:  June  4,  2002. 
Jo  Anne  B.  Bamhart. 

Commissioner  of  Social  Security. 

(FR  Doc.  02-14463  Filed  6-7-02;  8:45  am) 

BtUJNQ  COOE  4191-02-S 


DEPARTMENT  OF  STATE 

[Public  Notice  4047] 

Culturally  Significant  Object  Imported 
for  Exhibition  Determinations: 
"Benenson  Gallery  for  African  Art  in 
the  Department  of  the  Arts  of  Africa, 
Oceania,  and  the  Americas " 

agency:  Department  of  State. 
action:  Notice. 

SUINMARY:  Notice  is  hereby  given  of  the 
following  determinations;  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S-C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19. 1999. 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Benenson  Gallery  for  African  Art  in  the 
Department  of  the  Arts  of  Africa, 
Oceania,  and  the  Americas."  imported 
from  abroad  for  temporary  exhibition 
within  the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owner.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Metropolitan  M'useum  of 
Art.  New  York.  NY  from  on  or  about 
November  2002  to  on  or  about 
September  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein.  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  Department  of  State,  SA-44,  301  4th 
Street,  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  )ime  3,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-14532  Filed  6-7-02;  8:45  am] 
BKUNO  COOe  471(H»-P 


DEPARTIMErfr  OF  STATE 
[Public  Notice  4046] 

Culturally  Significant  Object  Imported 
for  Exhibition  Determinations: 
"Genesis:  Ideas  of  Origin  In  African 
Sculpture" 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999. 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Genesis:  Ideas  of  Origin  in  African 
Sculpture,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owners.  I    ^ 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  The 
Metropolitan  Museum  of  Art,  New  York. 
NY  from  on  or  about  November  18.  2002 
to  on  or  about  April  13.  2003.  and  at 
possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein.  Attorney- Adviser.  Office  of  the 
Legal  Adviser.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  Department  of  State,  SA-44,  301  4th 
Street,  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  June  3,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
[FR  Doc.  02-14531  Filed  6-7-02;  8:45  am] 

BIUJNG  COOE  4710-OB-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4045] 

Culturally  Significant  Object  Imported 
for  Exhibition  Determinations: 
"Glimpses  of  the  Silk  Road:  Central 
Asia  in  the  Rrst  Millennium  A.O." 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
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the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999.  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Glimpses  of  the  Silk  Road:  Cenfral  Asia 
in  the  First  Millennium  A.D.,"  imported 
from  abroad  for  temporary  exhibition 
within  the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owner.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Metropolitan  Museum  of 
Art,  New  York,  NY  from  on  or  about 
June  15,  2002  to  on  or  about  July  2005. 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein.  Attorney-Adviser.  Office  of  the 
Legal  Adviser.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  Department  of  State.  SA-44,  301  4th 
Street.  SW.,  Room  700,  Washington,  DC 
20547-0001. 

I  Dated:  June  3.  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

FR  Doc.  02-14530  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  4710-08-P 


t 


EPARTMENT  OF  STATE 

Public  Notice  4048] 

culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Raphael  and  His  Age:  Drawings  From 
the  Palais  des  Beaux-Arts,  Lille" 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affafrs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that 
certain  of  the  objects  to  be  included  in 
the  exhibition:  "Raphael  and  His  Age: 


Drawings  from  the  Palais  des  Beaux- 
Arts,  Lille,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance. 
These  objects  are  imported  pursuant  to 
loan  agreements  with  a  foreign  owner.  I 
also  determine  that  the  exhibition  or 
display  of  these  exhibit  objects  at  The 
Cleveland  Museum  of  Art,  Cleveland. 
OH,  &t)m  on  or  about  August  25,  2002, 
to  on  or  about  November  3,  2002,  and 
at  possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser.  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street.  SW..  Room  700. 
Washington,  DC  20547-0001. 

Dated:  June  5.  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-14533  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3986] 

Shipping  Coordinating  Committee; 
Notice  of  Meetings 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  a  series 
of  open  meetings  between  June  and 
October,  2002,  to  assist  in  refining  the 
United  States  position  prior  to  the 
Diplomatic  Conference  hosted  by  the 
International  Maritime  Organization 
(IMO)  on  the  draft  Protocol  to  the 
Athens  Convention  Relating  to  the 
Carriage  of  Passengers  and  Their 
Luggage  by  Sea,  1974  (draft  Athens 
Protocol),  and  also  to  prepare  for  the 
eighty-fifth  session  of  the  Legal 
Committee  (LEG  85).  The  Athens 
Diplomatic  Conference  will  convene 
from  October  21  to  November  1,  2002, 
and  LEG  85  will  meet  from  October  22 
to  October  24,  2002. 

The  U.S.  delegation  to  the  Athens 
Diplomatic  Conference  and  LEG  85  will 
consider  views  on  issues  raised  by  the 
draft  Athens  Protocol  and  LEG  85  as 
indicated  below  but  will  also  allow  time 
for  discussion  of  other  topics  raised  at 
the  meetings.  To  submit  comments  in 
advance  of  the  scheduled  meetings, 
please  send  them  via  e-mail  to 
cleonardcho@comdt.uscg.mil;  via  fax, 
attention  of  LT  Leonard-Cho  at  (202) 


267-4496;  or  via  mail,  Commandant  (G- 
LMI),  LT.S.  Coast  Guard,  2100  Second  St. 
SW.,  Washington.  DC,  20593-0001 
attention  LT  Leonard-Cho.  Any  written 
submissions  may  be  posted  at:  https:// 
afls  1 6.  jag.  af.miI/dscgi/ds.py/View/ 
CoUection-247. 

The  following  meeting  schedule 
allows  time  for  the  preparation  of  U.S. 
submissions,  if  deemed  necessary,  for 
consideration  at  the  Athens  Diplomatic 
Conference  and  LEG  85.  Each  meeting 
will  be  held  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  in  room 
2415  at  10:00  a.m.  The  meeting  dates 
and  topics  are  as  follows: 

June  26.  2002:  The  focus  will  be  on 
views  expressed  about  the  draft  Athens 
Protocol  liability  and  insurance  limits, 
including  the  strict  liability  limit  (Art. 
3);  the  compulsory  insurance  amount 
(Art.  4bis);  and  the  carrier's  minimum 
limit  of  liability  for  personal  injury  (Art. 
7). 

fuly  31,  2002:  The  U.S.  delegation  will 
consider  any  additional  comments  on 
the  draft  Athens  Protocol  liability  smd 
compulsory  insiu-ance  limits.  In 
addition,  the  U.S.  delegation  will 
consider  views  on  any  issues  raised  by 
other  country  delegations  and  any 
issues  raised  by  written  submissions  to 
the  Coast  Guard  regarding  the  draft 
Athens  Protocol.  To  date,  other  country 
delegations  have  indicated  that  they 
may  raise  the  issue  of  removing  the 
willful  misconduct  defense  (Art.  4bis), 
and  modifying  the  definition  of  defect 
in  the  ship  (Art.  3). 

September  5,  2002:  This  meeting  will 
focus  on  views  expressed  on  any  other 
issue  that  arise  subsequent  to  July  31, 
2002  regarding  the  draft  Athens 
Protocol.  The  meeting  will  also  consider 
views  on  the  LEG  85  agenda  items  of  the 
draft  Convention  on  Wreck  Removal 
(e.g.  comments  on  the  insertion  of  a  new 
cargo  liability  article),  and  Suppression 
of  Unlawful  Acts  against  the  Safety  of 
Maritime  Navigation,  1988  (SUA 
Convention)  and  its  1988  Protocol. 

October  16,  2002:  This  meeting  will 
consider  views  on  all  the  LEG  85  agenda 
items  as  well  as  the  draft  Athens 
Protocol.  The  provisional  LEG  85 
agenda  includes  a  progress  report  by  the 
SUA  Convention  Correspondence 
Group;  a  status  update  on  the  draft 
Convention  on  Wreck  Removal;  and  the 
review  of  an  IMO  resolution  on  safety 
measures  for  rescue  at  sea.  Members  of 
the  public  are  invited  to  attend  the  SHC 
meeting  up  to  the  room's  seating 
capacity.  To  facilitate  the  building 
security  process,  those  who  plan  to 
attend  should  call  or  send  an  e-mail  two 
days  before  the  meeting.  Upon  request, 
participating  by  phone  may  be  an 
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option.  For  further  information  please 
contact  CAPT  Joseph  F.  Ahem  or  LT 
Caroljm  Leonard-Cho  at 
cleonardcho@comdt.uscg.mil  or 
telephone.  (202)  267-1527. 

Dated:  May  24.  2002. 
Stephen  M.  Miller, 

Executive  Secretary.  Shipping  Coordinating 

Committee.  Executive  Secretary.  Shipping 

Coordinating  Committee,  Department  of 

State. 

[FR  Doc.  02-14529  Filed  6-7-02:  8:45  am) 

BNJJNO  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-95-1 77] 

Proposed  Agency  Information 
Collection;  Comment  Request; 
Disclosure  of  Change-of-Gauge 
Services 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  this 
notice  announces  and  requests 
comments  on  the  Department  of 
Transportation's  (DOT)  intention  to 
request  the  extension  of  a  previously 
approved  collection. 
DATES:  Comments  on  this  notice  must  be 
received  August  9,  2002. 
ADDRESSES:  Comments  on  this  notice 
should  be  directed  to  the  Competition 
and  Policy  Analysis  Division  (X-55), 
Office  of  Aviation  Analysis,  U.S. 
Department  of  Transportation,  Room 
PL-401,  Docket  No.  OST-95-1 77 
(formerly  47546).  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Three 
copies  are  requested,  but  not  required. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schmidt,  Competition  and  Policy 
Analysis  Division  (X-55),  Office  of 
Aviation  Analysis,  Office  of  the 
Secretary,  U.S.  Department  of 
Transportation,  400  Sevendi  St.  SW., 
Washington,  DC  20590.  (202)  366-5903. 

SUPPLEMENTARY  INFORMATION: 

Title:  Disclosure  of  Change-of-Gauge 
Services. 

OMB  Control  Number:  2105-0538. 

Type  of  Request:  Extension  of  a 
previously  ^proved  collection. 

Abstract:  Change-of-gauge  service  is 
scheduled  passenger  air  transportation 
for  which  the  operating  carrier  uses  one 
single  flight  number  even  though 
passengers  do  not  travel  in  the  same 
aircraft  from  origin  to  destination  but 
must  change  planes  at  an  intermediate 


stop.  In  addition  to  one-flight-to-one- 
flight  change-of-gauge  services,  change- 
of-gauge  services  can  also  involve 
aircraft  changes  between  multiple 
flights  on  one  side  of  the  change  point 
and  one  single  flight  on  the  other  side. 
As  with  one-for-one  change-of-gauge 
services,  the  carrier  assigns  a  single 
flight  number  for  the  passenger's  entire 
itinerary  even  though  the  passenger 
changes  planes,  but  in  addition,  the 
single  flight  to  or  from  the  exchange 
point  itself  has  multiple  numbers,  one 
for  each  segment  with  which  it  connects 
and  one  for  the  local  market  in  which 
it  operates. 

The  Department  recognizes  various 
public  benefits  that  can  flow  from 
change-of-gauge  services,  such  as  a 
lowered  likelihood  of  missed 
connections.  However,  although  change- 
of-gauge  flights  can  offer  valuable 
consumer  benefits,  they  can  be 
confusing  and  misleading  unless 
consumers  are  given  reasonable  and 
timely  notice  that  they  will  be  required 
to  change  planes  during  their  journey. 

Section  41712  of  Title  49  of  the  U.S. 
Code  authorizes  the  Department  to 
decide  if  a  U.S  air  carrier  or  foreign  air 
carrier  or  ticket  agent  (including  travel 
agents)  has  engaged  in  unfair  or 
deceptive  practices  and  to  prohibit  such 
practices.  Under  this  authority,  the 
Department  has  adopted  various 
regulations  and  policies  to  prevent 
unfair  or  deceptive  practices  or  unfair 
methods  of  competition.  Among  these 
are  the  CRS  regulations  contained  in  14 
CFR  part  255. 

The  Department's  current  CRS  nUes, 
adopted  in  September  of  1992,  require 
that  CRS  displays  give  notice  of  any 
flight  that  involves  a  change  of  aircraft 
en  route.  In  addition,  the  Department 
requires  as  a  matter  of  policy  that 
consumers  be  given  notice  of  aircraft 
changes  for  change-of-gauge  flights.  (See 
Department  Order  89-1-31,  page  5.)  The 
Department  proposed  to  adopt  the 
extant  regulations,  however,  because  it 
was  not  convinced  that  these  rules  and 
policies  resulted  in  effective  disclosure 
all  of  the  time.    . 

Affected  Public:  All  U.S.  air  carriers, 
foreign  air  carriers,  computer 
reservations  systems,  travel  agents  doing 
business  in  the  United  States  and  the 
traveling  public. 

Respondents:  U.S.  air  carriers,  foreign 
air  carriers,  ticket  agents  (including 
travel  agents),  and  the  traveling  public. 

Estimated  Number  of  Respondents: 
33.898  excluding  travelers. 

Total  Annual  Responses:  24.7  million 
to  74.1  million. 

Estimated  Total  Annual  Burden  on 
Respondents:  205.908  to  617,736  hours. 


Most  of  this  data  collection  (third 
party  notification)  is  accomplished 
through  highly  automated  computerized 
systems. 

Comments  are  invited  on:  (a)  Whether 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  the  respondents,  including  through 
the  use  of  automated  techniques  or 
other  forms  of  information  technology. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington.  EXZ,  on  June  4.  2002. 
Randall  D.  Bennett, 
Director.  Office  of  Aviation  Analysis. 
[FR  Doc.  02-14359  Filed  6-7-02;  8:45  am] 

BILUNG  CODE  4910-62-f> 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  Nos.  OST-95-1 79  and  OST-95-623] 

Proposed  Agency  Information 
Collection;  Comment  Request; 
Disclosure  of  Code-Sharing 
Arrangements  and  Long-Term  Wet 
Leases 

AGENCY:  Office  of  the  Secretary  (OST), 
DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  and  requests  comments  on 
the  Department  of  Transportation's 
intention  to  request  the  extension  of  a 
previously  approved  collection  that 
reflects  DOT's  current  consumer 
notification  rules  and  policies  to  ensure 
that  consumers  have  pertinent 
information  about  airline  code-sharing 
arrangements  and  long-term  wet  leases 
in  domestic  and  international  air 
transportation.  The  information 
collection  requirement  in  the  rule, 
among  other  things,  (1)  requires  travel 
agents  doing  business  in  the  United 
States,  foreign  air  carriers,  and  U.S.  air 
carriers  (a)  to  give  consiuners  reasonable 
and  timely  notice  if  air  transportation 
they  are  considering  purchasing  will  be 
provided  by  an  airline  different  from  the 
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I  drline  holding  out  the  transportation, 
1  ind  (b)  to  disclose  the  identity  of  the 
airline  that  will  actually  operate  the 
aircraft;  and  (2)  for  tickets  issued  in  the 
United  States,  requires  U.S.  and  foreign 
air  carriers  and  travel  agents  to  provide 
written  notice  of  the  transporting 
carrier's  identity  at  the  time  of  purchase 
of  air  transportation  involving  a  code- 
sharing  or  long-term  wet-lease 
arrangement. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  9,  2002. 
ADDRESSES:  Comments  on  this  notice 
should  be  directed  to  the  Competition 
and  Policy  Analysis  Division  (X-55), 
Office  of  Aviation  Analysis,  U.S. 
Department  of  Transportation,  Room 
PL-401.  Docket  Nos.  OST-95-1 79  and 
OST-95-623,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Three  copies  are 
requested  but  not  required. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schmidt,  Office  of  the  Assistant 
Secretary  for  Aviation  and  International 
Affairs,  Office  of  the  Secretary,  U.S. 
Department  of  Transportation,  400 
Seventh  St.  SW.,  Washington,  DC 
20590,  (202)  366-5903. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disclosure  of  Code-sharing 
Arrangements  and  Long-term  Wet 

OMB  Control  Number:  2105-0537. 
Type  of  request:  Extension  of  a 

E'  reviously  approved  collection. 
Abstract:  Code-sharing  is  the  name 
iven  to  a  common  airline  industry 
marketing  practice  where,  by  mutual 
agreement  between  cooperating  carriers, 
at  least  one  of  the  airline  designator 
codes  used  on  a  flight  is  diflierent  from 
that  of  the  airline  operating  the  aircraft. 
In  one  version,  two  or  more  airlines 
each  use  their  own  designator  codes  on 
the  same  aircraft  operation.  Although 
only  one  airline  operates  the  flight,  each 
airline  in  a  code-sharing  arrangement 
may  hold  out.  market  and  sell  the  flight 
as  its  own  in  published  schedules. 
Code-sharing  also  refers  to  other 
arrangements  where  a  code  on  a 
passenger's  ticket  is  not  that  of  the 
operator  of  the  flight,  but  where  the 
operator  does  not  also  hold  out  the 
service  in  its  own  name.  Such  code- 
sharing  arrangements  are  common 
between  commuter  air  carriers  and  their 
larger  affiliates  and  the  number  of 
arrangements  between  U.S.  air  carriers 
and  foreign  air  carriers  has  also  been 
increasing.  Arrangements  falling  into 
this  category  are  similar  to  leases  of 
aircraft  and  crew  (wet  leases). 

The  Department  recognizes  the  strong 
preference  of  air  travelers  for  on-line 
service  (service  by  a  single  carrier)  on 
coimecting  flights  over  interline  service 


(service  by  multiple  carriers).  Code- 
sharing  arrangements  are,  in  part,  a 
marketing  response  to  this  demand  for 
on-line  service  since  these  arrangements 
enable  airlines  to  hold  out  multi-carrier 
service  as  on-line  service.  Often,  code- 
sharing  partners  offer  services  similar  to 
those  available  for  on-line  connections 
with  the  goal  of  offering  "seamless" 
service  (i.e.,  service  where  the  transfers 
from  flight  to  flight  or  airline  to  airline 
are  facilitated).  For  example,  they  may 
locate  gates  near  each  other  to  make 
coimections  more  convenient  or 
coordinate  baggage  handing  to  give 
greater  assurance  that  baggage  will  be 
properly  handled. 

Code-sharing  arrangements  can  help 
airlines  operate  more  efficiently  because 
they  can  reduce  costs  by  providing  a 
joint  service  with  one  aircraft  rather 
than  operating  separate  services  with 
two  aircraft.  Particularly  in  thin 
markets,  this  efficiency  can  lead  to 
increased  price  and  service  options  for 
consumers  or  enable  the  use  of 
equipment  sized  appropriately  for  the 
market.  Therefore,  the  Department 
recognizes  that  code-sharing,  as  well  as 
long-term  wet  leases,  can  offer 
significant  economic  benefits. 

Although  code-sharing  and  wet-lease 
arrangements  can  offer  significant 
consumer  benefits,  they  can  also  be 
misleading  unless  consumers  know  that 
the  transportation  they  are  considering 
for  purchase  will  not  be  provided  by  the 
airline  whose  designator  code  is  shown 
on  the  ticket  and  unless  they  know  the 
identity  of  the  airline  on  which  they 
will  be  flying.  The  growth  in  the  use  of 
code-sharing,  wet-leasing  and  similar 
marketing  tools,  particularly  in 
international  air  transportation,  had 
given  the  Department  concern  about 
whether  the  then-current  disclosure 
rules  (14  CFR  399.88)  protected  the 
public  interest  adequately. 

Affected  Public:  All  U.S.  air  carriers, 
foreim  air  carriers,  computer 
reservations  systems  (CRSs),  travel 
agents  doing  business  in  the  United 
States,  and  the  traveling  public. 

Respondents:  U.S.  air  carriers,  foreign 
air  carriers,  ticket  agents  (including 
travel  agents),  and  the  traveling  public. 

Estimated  Number  of  Respondents: 
'  33,898  excluding  travelers. 

Estimated  Number  of  Responses  per 
Respondent:  An  average  of  3.009  phone 
calls  of  15  seconds  duration 
(unweighted  average)  based  on  102 
million  phone  calls  and  33.898 
respondents. 

Estimated  Total  Annual  Burden  on 
Respondents:  Annual  reporting  burden 
for  this  data  collection  is  estimated  at 
424,994  hours  for  all  travel  agents  and 
airline  ticket  agents  and  424,994  hours 


for  air  travelers  based  on  15  seconds  per 
phone  call  and  an  average  of  2.1  phone 
calls  per  trip. 

Most  of  this  data  collection  (third 
party  notification)  is  accomplished 
through  highly  automated  computerized 
systems. 

Comments  are  invited  on:  (a)  Whether 
this  collection  of  information  (third 
party  notification)  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality.  Utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  through  the  use 
of  automated  techniques  or  other  forms 
of  information  technology. 

Issued  in  Washington,  E)C,  on  June  4.  2002. 
Randall  D.  Bennett, 
Director,  Office  of  Aviation  Analysis. 
(FR  Doc.  02-14360  Filed  6-7-02;  8:45  am) 

BIUJNO  COOe  4«10'«2-# 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Establishment  of  a 
Commission 

AGENCY:  Office  of  the  Secretary,  DOT. 

SUMMARY:  This  notice  informs  the  public 
of  the  establishment  of  the  National 
Commission  To  Ensure  Consumer 
Information  and  Choice  in  the  Airline 
Industry,  in  accordance  with  Section 
228  of  the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  2l8t 
Century  (AIR-21),  Pub.  L.  106-181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Fahy,  Jr.,  Executive  Director, 
at  1110  Vermont  Avenue,  NW.,  Suite 
1160,  Washington,  DC  20005. 
SUPPLEMENTARY  INFORMATION: 

Background 

AIR-21  authorized  the  Commission  to 
study:  (a)  Whether  the  financial 
copdition  of  travel  agents  is  declining 
and,  if  so,  the  effect  of  such  a  decline 
on  consumers  and,  (b)  whether  there  are 
impediments  to  information  regarding 
the  services  and  products  offered  by  the 
airline  industry,  and,  if  so,  the  effects  of 
those  impediments  on  travel  agents, 
Internet-based  distributors,  and 
consumers.  A  special  focus  of  the  study 
is  the  condition  of  smaller  travel 
agencies  (less  than  SI  million  in  annual 
revenues).  Based  on  the  results  of  its 
study,  the  Commission  is  to  make 
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recommendations  to  improve  the 
condition  of  travel  agents,  especially 
smaller  travel  agents,  and  to  enhance 
consumer  access  to  travel  information. 
The  Commission's  report  is  due 
November  16,  2002. 

On  May  16,  2002.  U.S.  Secretary  of 
Transportation  Norman  Y.  Mineta 
announced  the  establishment  of  this 
Commission  and  the  selection  of  David 
L.  Winstead,  a  Washington  attorney  and 
a  former  Maryland  Secretary  of 
Transportation,  as  the  chair.  Mr. 
Winstead  is  a  former  chairman  of  the 
Maryland  Aviation  Commission,  and 
was  President  of  the  American 
Association  of  StatQ  Highway  and 
Transportation  Officials  (AASHTO)  in 
1998.  The  Secretary  also  named  Patrick 
V.  Murphy,  Jr.,  and  Maryles  Casto  to 
serve  on  the  commission.  Mr.  Miirphy  is 
a  former  Deputy  Assistant  Secretary  for 
Aviation  and  International  Affairs  at  the 
U.S.  Department  of  Transportation,  and 
is  currently  a  principal  at  Gerchick- 
Murphy  Associates,  a  Washington 
consiilting  firm.  He  currently  represents 
United  Airlines,  JetBlue,  and  United 
Parcel  Service.  Ms.  Casto  is  President 
and  CEO  of  Casto  Travel,  Inc.  of  Santa 
Clara,  California,  the  largest  travel 
agency  in  the  Silicon  Valley. 

Members  of  Congress  previously 
appointed  the  following  commissioners: 

•  Mr.  Ted  R.  Lawson,  President  and 
CEO  of  National  Travel,  Inc.  in 
Charleston,  West  Virginia,  appointed  by 
Senate  Majority  Leader  Tom  Daschle. 

•  Dr.  Ann  B.  Mitchell,  President  and 
Owner  of  Carlson  Wagonlit/Travel  First, 
Inc.  in  Starkville,  Mississippi, 
appointed  by  Senate  Minority  Leader 
Trent  Lott. 

•  Ms.  Joyce  Rogge,  Senior  Vice 
President-Marketing  at  Southwest 
Airlines  in  Dallas,  appointed  by  Senator 
Lott. 

•  Mr.  Paul  M.  Ruden,  Senior  Vice 
President  for  Legal  and  Industry  Affairs 
for  the  American  Society  of  Travel 
Agents  in  Washington,  appointed  by 
House  Speaker  Dennis  Hastert. 

•  Mr.  Gerald  J.  Roper,  President  and 
CEO  of  the  Chicagoland  Chamber  of 
Commerce,  appointed  by  Speaker 
Hastert. 

•  Mr.  Thomas  P.  Dimne,  Sr.,  ^ 
Chairman,  CEO  and  President  of  the 
construction  company  Fred  Weber,  Inc., 
and  a  professional  engineer  in  Maryland 
Heights,  Missouri,  appointed  by  House 
Minority  Leader  Richard  Gephardt. 

The  Commission  will  hola  its  first 
public  hearing  on  Wednesday,  June  12, 
starting  promptly  at  10:00  AM  in  the 
Hemisphere — A  Conference  Room, 
Ronald  Building  at  1 300  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  Other 
hearings  are  planned  for  Jime  26  in 


Chicago,  and  July  11  in  San  Francisco. 
Public  comments  may  be  submitted  to 
the  Commission  at  the  Commission's 
offices. 

The  Commission's  offices  are  located 
at  1110  Vermont  Avenue  NW.,  Suite 
1160.  Washington,  DC  20005.  The 
Executive  Director  of  the  Commission  is 
Mr.  Richard  J.  Fahy,  Jr.  Mr.  Fahy  is  a 
graduate  of  Yale  Law  School  and  is  a 
former  Associate  General  Counsel  with 
American  Airlines.  Recently,  he  served 
as  Senior  Vice  President  and  General 
Counsel  of  Vacation.Com,  Inc.,  the 
largest  travel  agency  industry 
consortium  with  over  9000  members. 

Dated:  June  4,  2002. 
Douglas  V.  Leister, 
Executive  Assistant. 

[PR  Doc.  02-14518  Filed  6-7-02;  8:45  am] 
Btuma  cooc  49io-«»-p 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2002-12420] 

Great  Lakes  Pilotage  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Great  Lakes  Pilotage 
Advisory  Committee  (GLPAC)  will  meet 
to  discuss  various  issues  relating  to 
pilotage  on  the  Great  Lakes.  The 
meeting  will  be  open  to  the  public. 
DATES:  GLPAC  will  meet  on  Monday. 
July  1,  2002,  from  1:30  p.m.  to  5  p.m. 
and  on  Tuesday,  July  2,  2002,  from  9 
a.m.  to  4  p.m.  The  meeting  may  close 
early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  June  20,  2002. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  should  reach  the  Coast  Gjuard 
on  or  before  June  20,  2002. 
ADDRESSES:  GLPAC  will  meet  in  the 
Grissom  Room  of  the  Holiday  Inn — BWI 
Airport,  890  Elkridge  Landing  Road, 
Linthicimi,  MD  21090.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Margie  Hegy, 
Commandant  (G-MW),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Hegy,  Executive  Director  of 
GLPAC,  telephone  202-267-0415,  fax 
202-267-4700. 

SUPPtfMENTARY  INFORMATION:  Notice  of 
the  meeting  is  given  under  the  Federal 


Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  Overview  of  pilotage  on  the  Great 
Lakes. 

(2)  Relocation  of  the  Great  Lakes 
Pilotage  Staff. 

(3)  Bridge  Hour  Study. 

(4)  Ratemaking  Methodology. 

(5)  Automatic  Identification  System 
(AIS)  Training. 

(6)  Information  Exchange. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Executive 
Director  no  later  than  June  20.  2002. 
Written  material  for  distribution  at  the 
meeting  should  reach  the  Coast  Guard 
no  later  than  June  20,  2002.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
please  submit  10  copies  to  the  Executive 
Director  no  later  than  June  20,  2002. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  June  3,  2002. 
Paul  J.  Pluta, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
(PR  Doc.  02-14516  Piled  6-7-02;  8:45  am] 

BtLUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Suffolk  County,  New  York 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  NEPA 
environmental  impact  statement  will  be 
prepared  for  proposed  highway  project 
PIN  0041.97.  NY  25  Reconstruction. 
County  Road  83  to  Coram — Mt.  Sinai 
Road.  Suffolk  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Oelerich,  P.E.,  Acting  Regional 
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Director.  New  York  State  Department  of 
Transportation.  250  Veterans  Memorial 
Highway,  Hauppauge,  New  York  11788. 
Telephone:  (631)  952-6632.  or  Robert 
Arnold,  Division  Administrator.  Federal 
Highway  Administration.  New  York 
Division.  Leo  W.  O'Brein  Federal 
Building.  7th  Floor.  Room  719.  Clinton 
Avenue  and  North  Pearl  Street,  Albany, 
New  York  12207,  Telephone:  (518)  431- 
4127. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT),  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  improve  NY 
Route  25  in  Suffolk  County.  New  York. 
The  proposed  improvement  would 
involve  the  reconstruction  of  the 
existing  route  in  the  hamlet  of  Coram, 
Town  of  Brookhaven  for  a  distance  of 
1.5  miles.  The  objectives  of  the  project 
are:  (1)  To  improve  the  safety  of  the 
roadway;  (2)  To  improve  the  overall 
traffic  conditions  using  cost  effective 
methods  to  provide  an  acceptable  level 
of  service  for  the  design  period  of  20 
years  while  minimizing  adverse 
environmental  impacts;  (3)  To  address 
geometric  deficiencies  to  improve  sight 
distance  and  traffic  flow;  (4)  To 
reconstruct  pavement  to  provide  an 
acceptable  riding  surface  within  the 
project  area  for  the  design  period;  (5)  To 
provide  adequate  pavement  drainage  to 
eliminate  roadway  flooding. 

Alternatives  under  consideration 
include:  (1)  No  Build;  (2)  Utilization  of 
a  five  lane  typical  section  (two  lanes  in 
each  direction  with  either  a  continuous 
center  turn  lane  or  a  raised  center 
median  with  provisions  for  turns)  and; 
(3)  Split  one  way  roadways,  build  new 
NY  25  eastbound  on  existing  State 
property  south  of  the  existing  NY  25 
and  retain  the  existing  NY  25  as  the 
reconstructed  NY  25  westboimd. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  In 
addition  a  Public  Hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meeting  and  hearings. 
The  draft  EIS  will  be  available  for  public 
review  and  agency  review  and 
comment.  A  Public  Information  Center/ 
Scoping  Meeting  will  be  held  in  the 
Activity  Court  of  the  Longwood  Middle 
School  located  on  Middle  Island — 
Yaphank  Road  in  Middle  Island,  N.Y., 
11953  on  Wednesday,  Jime  12.  2002 
from  4:00  pm  to  8:00  pm. 

To  ensure  that  the  hill  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fit)m  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  address  provided  above. 

Authority:  23  U.S.C.  315;  23  CPR  771.123. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implismenting  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  16,  2002. 
Douglas  P.  Conlan, 
District  Operations  Engineer,  Federal 
Highway  Administration,  New  York  Division, 
Albany,  New  York. 

(PR  Doc.  02-14403  Filed  6-7-02;  8:45  am) 
BILUNO  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-837X] 

Long  Island  Rail  Road  Company- 
Discontinuance  of  Service 
Exemption — in  Garden  City,  Long 
island,  NY 

On  May  21,  2002,  the  Long  Island  Rail 
Road  Company  (LIRR),  a  Class  II  rail 
common  carrier,  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  49  U.S.C.  10903  to  discontinue 
service  over  a  line  of  railroad  between 
milepost  18.8  in  Garden  City  and 
milepost  21.0  in  Garden  City,  Nassau 
County,  NY,  a  distance  of  2.2  miles.' 
The  line  traverses  U.S.  Postal  Service 
Zip  Code  11530  and  includes  no 
stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interests  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September  6, 
2002. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 


<  LIRR  is  owned  by  the  Metropolitan 
Transportation  Authority  (MTA).  The  notice  states 
that  both  LIRR  and  MTA  are  State  of  New  York 
public  authorities  and  public  benefit  corporations. 


be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See49CFRl002.2(f)(25). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-837X 
and  must  be  sent  to:  (1)  Surface 
Transportation  Board,  Case  Control 
Unit,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001;  and  (2)  Roberta  Bender. 
347  Madison  Ave.,  Ninth  Floor.  New 
York,  NY  10017-3739.  Replies  to  the 
LIRR  petition  are  due  on  or  before  July  . 
1,  2002. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procediires  may  contact 
the  Board's  Office  of  Public  Service  at 
(202)  565-1592  or  refer  to  the  hill 
abandoiunent  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.) 

An  enviroiunental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandoiunent  or 
discontinuance  proceedings  normally 
will  be  made  available  within  60  days 
of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  vtrill  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 

"ivivw.srfl.Dor.Gov." 

Decided:  June  5,  2002. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(PR  Doc.  02-14640  Piled  6-7-02;  8:45  am) 

BILUNG  CODE  4915-00-^ 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Relocation  of  Office  of  Regulations 
and  Rulings 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  change  in  office 
location. 

SUMMARY:  The  Office  of  Regulations  and 
Rulings  of  the  U.S.  Customs  Service  is 
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relocating  on  or  about  June  7-10,  2002, 
from  the  Ronald  Reagan  Building  and 
International  Trade  Center  to  the  U.S. 
Mint  Annex  Building  at  799  9th  Street, 
NW,  Washington.  DC.  All 
correspondence  directed  to  the  Office  of 
Regulations  and  Rulings,  including 
niling  requests  and  comments  regarding 
pending  Customs  regulatory  proposals, 
should  continue  to  be  sent  to  the  Ronald 
Reagan  Building  and  International 
Trade  Center  address.  However,  anyone 
wishing  to  view  comments  on 
regulatory  projects  will  need  to  come  to 
the  new  location.  The  phone  numbers  of 
the  Office  of  Regulations  and  Rulings 
will  also  change.  This  document  gives 
notice  of  the  new  location  and  phone 
numbers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Clark,  Regulations  Branch  (202- 

572-8768). 

SUPPlfMENTARY  INFORMATKM: 

Background 

The  Office  of  Regulations  and  Rulings 
(OR&R)  of  the  U.S.  Customs  Service  is 
relocating  on  or  about  June  7-10,  2002, 
frDm  the  Ronald  Reagan  Building  and 
International  Trade  Center  to  the  U.S. 
Mint  Annex  Building  at  799  9th  Street, 
NW,  Washington,  DC.  Anyone  wishing 
to  send  correspondence  to  the  Office  of 
Regulations  and  Rulings,  including 
ruling  requests  and  comments  regarding 
pending  Customs  regulatory  proposals, 
should  continue  to  address  the 
correspondence  to:  U.S.  Customs 
Service,  Office  of  Regulations  and 
Rulings,  1300  Pennsylvania  Avenue, 
NW,  Washington,  DC,  20229,  with 
either  the  Regulations  Branch  or  other 
appropriate  branch  name  inserted  into 
the  address. 

VieMong  Comments 

As  of  Jime  10,  2002,  anyone  wishing 
to  view  comments  that  were  addressed 
to  the  Regulations  Branch  of  Customs  on 
a  proposal  published  in  the  Federal 
Register  should  come  to  the  new  OR&R 
location  specified  in  the  preceding 
paragraph.  It  is  highly  recommended 
that,  diiring  the  week  of  June  10,  2002, 
a  person  first  call  Joseph  Clark  at  202- 
572-8768  to  schedule  an  appointment 
to  view  the  comments. 

Phone  Numbers 

The  phone  niunbers  for  the  Office  of 
Regulations  and  Rulings  as  of  June  8, 
2002,  are  as  follows: 
Assistant  Commissioner,  OR&R — (202) 

572-8700 
Operational  Oversight  Division — (202) 

572-8820 
International  Agreements  Staff — (202) 

572-8800 


International  Trade  Compliance 

Division— (202)  572-8733 
Regidations  Branch — (202)  572-8760 
Penalties  Branch— (202)  572-8750 
Entry  Procedures  and  Carriers  Branch — 

(202)  572-8730 
Intellectual  Property  Rights  Branch — 

(202)  572-8710 
Value  Branch— (202)  572-8740 
Disclosure  Law  Branch — (202)  572-8720 
Commercial  Rulings  Division — (202) 

572-8830 
Duty  and  Refund  Determination 

Branch— (202)  572-8770 
Textile  Branch— (202)  572-8790 
Special  Classification  and  Marking 

Branch— (202)  572-8810 
General  Classification  Branch — (202) 

572-8780 

Dated:  June  5,  2002. 

Sandra  L.  Bell, 

Acting  Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 

[FR  Doc.  02-14462  Filed  6-7-02;  8:45  am) 

BUJNGCOOE  4t20-02-P 


DEPARTMEKT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  109&-G 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-G,  Certain  Government  and 
Qualified  State  Tuition  Program 
Payments. 

DATES:  Written  comments  should  be 
received  on  or  before  August  9,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
[CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407 ,1111 


Constitution  Avenue  NW.,  Washington, 

DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Government  and 
Qualified  State  Tuition  Program 
Payments. 

OMB  Number:  1545-0120. 

Form  Number.  1099-G. 

Abstract:  Form  1099-G  is  used  to 
report  government  payments  such  as 
unemployment  compensation,  state  and 
local  income  tax  refunds,  credits,  or 
offsets,  discharges  of  indebtedness  by 
the  Federal  Government,  taxable  grants, 
subsidy  payments  from  the  Department 
of  Agriculture,  and  qualified  state 
tuition  program  payments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Federal,  state,  local 
or  tribal  governments. 

Estimated  Number  of  Responses: 
61,000,000. 

Estimated  Time  Per  Response:  11  min. 

Estimated  Total  Annual  Burden 
Hours:  11,590,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  June  3,  2002. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-14502  Filed  6-7-02;  8:45  am] 
BIUING  CODE  4«30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4797 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Papervtfork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4797,  Sales  of  Business  Property. 
DATES:  Written  comments  should  be 
received  on  or  before  August  9,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
{CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Sales  of  Business  Property. 

OMB  Number:  1545-0148. 

Form  Number:  4797. 

Abstract;  Form  4797  is  used  by 
taxpayers  to  report  sales,  exchanges,  or 
involuntary  conversions  of  assets  used 
in  a  trade  or  business.  It  is  also  used  to 
compute  ordinary  income  from 
recapture  and  the  recapture  of  prior  year 
losses  under 'section  1231  of  the  Internal 
Revenue  Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  farms. 

Estimated  Number  of  Respondents: 
1,396,388. 


Estimated  Time  Per  Respondent:  50 
hr.,  16  min. 

Estimated  Total  Annual  Burden 
Hours:  70,196,425. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of-the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  3,  2002. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-14503  Filed  6-7-02;  8:45  am] 
BILUNO  CODE  4630-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5305A-SEP 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5305A-SEP.  Salar\'  Reduction 
Simplified  Employee  Pension — 
Individual  Retirement  Accounts 
Contribution  Agreement. 
DATES:  Written  conmients  should  be 
received  on  or  before  August  9,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington.  IX;  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
iCAROLA.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Salary  Reduction  Simplified 
Employee  Pension — Individual 
Retirement  Accounts  Contribution 
Agreement. 

OMB  Number:  1545-1012. 

Form  Number:  5305A-SEP. 

Abstract:  Form  5305A-SEP  is  used  by 
an  employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  under 
a  Simplified  Employee  Pension  (SEP) 
described  in  Internal  Revenue  Code 
section  408(k).  This  form  is  not  to  be 
filed  with  the  IRS,  but  is  to  be  retained 
in  the  employer's  records  as  proof  of 
establishing  a  SEP  and  justifying  a 
deduction  for  contributions  made  to  the 
SEP. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  5305A-SEP  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Response:  9 
hours,  16  minutes. 

Estimated  Total  Annual  Burden 
Hours:  972,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
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in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Ckimments 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  lune  3,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  02-14504  Filed  6-7-02;  8:45  ami 

BILUNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REQ-209826-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasuiry,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  conmient  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
REG-209826-96,  Application  of  the 
Grantor  Trust  Rules  to  Nonexempt 
Employees'  Trusts  (§  1.671-l(h)(3)(iii)). 
DATES:  Written  comments  should  be 
received  on  or  before  August  9,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  HJRTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage,  (202)  622-3945,  or 
through  the  internet 
(.CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  of  the  Grantor  Trust 
Rules  to  Nonexempt  Employees'  Trusts. 

OMB  Number:  1545-1498. 

Regulation  Project  Number:  REG- 
209826-96. 

Abstract:  This  regulation  provides 
rules  for  the  application  of  the  grantor 
trust  rules  to  certain  nonexempt 
employees'  trusts.  Under  Section  1.671- 
l(h)(3)(iii)  of  the  regulation,  the 
overfunded  amount  for  certain  foreign 
employees'  trusts  will  be  reduced  to  the 
extent  the  taxpayer  demonstrates  to  the 
Commissioner,  and  indicates  on  a 
statement  attached  to  a  timely  filed 
Form  5471,  that  the  overfunded  amount 
is  attributable  to  a  reasonable  funding 
exception.  The  IRS  needs  this 
information  to  determine  accurately  the 
portion  of  the  trust  that  is  properly 
treated  as  owned  by  the  employer. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  coveried 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Reqeust  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  3,  2002. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-14505  Filed  6-7-02;  8:45  am] 
BILUNG  CODE  4«3(M)1-P 
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FEDERAL  HOUSING  RNANCE  BOARD 

12CFRChapt»rlX 
[No.  2002-05] 
RIN  3069-AB12 

Technical  Amendments  to  Federal 
Housing  Rnance  Board  Regulations 

Correction 

In  rule  document  02-5462  begiiming 
on  page  12841  in  the  issue  of 
Wednesday,  March  20,  2002,  make  the 
following  corrections: 


§915.7    [CorrKted] 

1.  On  page  12845,  in  the  third 
column,  in  §  915.7,  in  amendatory 
instruction  49i.,  in  the  fifth  line,  "Bank 
Act"  should  read  "Act". 

§940.2    [CorrM:tMq 

2.  On  page  12850,  in  the  first  colimm, 
in  §  940.2,  in  amendatory  instruction 
98ii.,  in  the  first  and  fourth  lines, 
"members"  should  read  "members'  ". 

IFR  Doc.  C2-5462  Filed  6-7-02;  8:45  am) 
HUMO  coot  ia06-01-O 


®  1=^ 
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June  10,  2002 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7214-6] 
RIN  2060-AG97 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface 
Coating  of  Metal  Coil 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action,  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  sources  that  coat  metal 
coil.  The  EPA  has  identified  metal  coil 
surface  coating  as  a  major  source  of 
hazardous  air  pollutant  (HAP)  emissions 
such  as  methyl  ethyl  ketone,  glycol 
ethers,  xylenes  (isomers  and  mixtures), 
toluene,  and  isophorone.  Each  of  these 
major  HAP  can  cause  reversible  or 
irreversible  toxic  effects  following 
sufficient  exposiu-e.  The  potential  toxic 
effects  include  eye,  nose,  throat,  and 
skin  irritation,  and  blood  cell,  heart, 
liver,  and  kidney  damage. 

The  final  rule  implements  section 
112(d)  of  the  Clean  Air  Act  (CAA)  and 
will  require  all  new  and  existing  metal 
coil  coating  operations  that  are  major 
sources  to  meet  HAP  emission  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACT).  The  EPA  estimates 
that  the  final  rule  will  reduce 
nationwide  HAP  emissions  from  metal 
coil  coating  operations  by 


approximately  53  percent.  The 
emissions  reductions  achieved  by  these 
NESHAP,  when  combined  with  the 
emissions  reductions  achieved  by  other 
similar  standards,  will  provide 
protection  to  the  public  and  achieve  a 
primary  goal  of  the  CAA. 
DATES:  Effective  June  10,  2002.  The 
incorporation  by  reference  of  certain 
publications  in  this  rule  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
June  10,  2002. 

ADDRESSES:  Docket  No.  A-97-47 
contains  supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  EPA,  401  M  Street, 
SW.,  Washington,  DC  20460  in  Room 
M-1500,  Waterside  Mall  (groimd  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  applicability 
and  rule  determinations,  contact  your 
State  or  local  representative  or  the 
appropriate  EPA  Regional  Office 
representative.  For  information 
concerning  the  analyses  performed  in 
developing  these  NESHAP,  contact  Ms. 
Rhea  Jones,  Coatings  and  Consumer 
Products  Group  (C539-03),  Emission 
Standards  Division,  U.S.  EPA,  Research 
Triangle  Park,  NC  27711,  telephone 
number  (919)  541-2940,  facsimile 
number  (919)  541-5689;  electronic  mail 
address:  jones.rhea@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
.  development  of  the  final  rule.  The 


docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents  ' 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  the  final  rule  are  available  for 
review  in  the  docket  or  copies  may  be 
mailed  on  request  from  the  Air  Docket 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signatiue,  a  copy  of  the  final 
rule  will  be  posted  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  promulgated  rules  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  If  a  metal  coil 
coating  line  is  operated  at  your  facility, 
it  may  be  a  regulated  entity.  Categories 
and  entities  potentially  regulated  by  this 
action  include: 


Category 

NAICS  codes 

Fxamples  of  potentially  regulated  entities 

Metal  Coil  Coating  Industry  

332812',  323122,  339991.  326113,  32613.  32614, 
331112,  331221,  33121,  331312.  331314.  331315. 
331319,  332312,  332322,  332323,  332311,  33637, 
332813,  332999,  333293,  336399,  325992,  42183. 

Those  facilities  ttiat  perform  surface  coating  of  metal 
coil  using  HAP-containing  materials. 

■The  majority  of  facilities  are  included  in  NAICS  332812. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  yoiu  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.5090  of  the 
final  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
appropriate  EPA  Regional  Office 
representative. 

Judicial  Review.  The  NESHAP  for 
Metal  Coil  Coating  were  proposed  on 
July  18.  2000  (65  FR  44616).  The  final 
rule  announces  the  EPA's  final  decision 
on  the  rule.  Under  section  307(b)(1)  of 


the  CAA,  judicial  review  of  these 
NESHAP  is  available  by  filing  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  by 
August  9,  2002.  Only  those  objections  to 
the  rule  which  were  raised  with 
reasonable  specificity  diuing  the  period 
for  public  comment  may  be  raised 
during  judicial  review.  Under  section 
307(b)(2)  of  the  CAA,  the  requirements 
that  are  the  subject  of  the  final  rule  may 
not  be  challenged  later  in  civil  or 
criminal  court  brought  by  the  EPA  to 
enforce  these  requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 


I.  What  are  the  background  and  public 

participation  for  the  rule? 

II.  What  are  the  final  standards? 

A.  What  facilities  are  subject  to  the  rule? 

B.  What  is  the  affected  source? 

C.  What  are  the  emission  limits  and 
operating  limits? 

D.  What  pollutants  are  limited  by  the  rule? 

E.  When  do  I  show  initial  compliance  with 
the  standards? 

F.  How  do  I  demonstrate  compliance? 

G.  What  are  the  notification, 
recordkeeping,  and  reporting 
requirements? 

III.  What  are  the  major  changes  we  have 

made  to  the  rule  since  proposal? 

A.  Rule  applicability 

B.  Emission  standards 

C.  Operating  limits 


D.  Compliance  demonstration 

IV.  What  are  the  responses  to  major 

comments? 

A.  Impact  analysis 

B.  Rule  applicability 

C.  Definitions 

D.  MACT  floor  determination 

E.  Achievability  of  the  Standards 

F.  Monitoring 

G.  Administrative  Requirements 

V.  What  are  the  environmental,  energy,  cost, 

and  economic  impacts? 
,  V.  What  are  the  HAP  emissions 
reductions? 

B.  What  are  the  secondary  environmental 
I  impacts? 

C.  What  are  the  energy  impacts? 

D.  What  are  the  cost  impacts? 

E.  What  are  the  economic  impacts? 
VJ  What  are  the  administrative 

requirements? 
^.  Executive  Order  12866,  Regulato^ 

Planning  and  Review 

.  Executive  Order  13132,  Federalism 
,C.  Executive  Order  13175,  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
t).  Executive  Order  13045,  Protection  of 

Children  From  Environmental  Health 

Risks  and  Safety  Risks 

.  Executive  Order  13211,  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 

.  Unfunded  Mandates  Reform  Act  of  1995 
p.  Regulatory  Flexibility  Act  (RFA),  as 

Amended  by  the  Small  Business 

Regulatory  Enforcement  Act  of  1996 

(SBREFA),  5  use.  601,  et  seq. 
H.  Paperwork  Reduction  Act 
:  I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
,  Congressional  Review  Act 

I.  What  Are  the  Background  and  Public 
Participation  for  the  Rule? 

Section  112  of  the  CAA  requires  EPA 
to  list  categories  and  subcategories  of 
major  sources  and  area  soiu-ces  of  HAP 
and  to  establish  NESHAP  for  the  listed 
soiuce  categories  and  subcategories. 
Major  sources  of  HAP  are  those  that 
have  the  potential  to  emit  greater  than 
9.07  megagrams  per  year  (Mg/yr)  (10 
tons  per  year  (tpy))  of  any  one  HAP  or 
22.68  Mg/yr  (25  tpy)  of  any  combination 
of  HAP. 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimiun 
control  level  allowed  for  NESHAP  and 
is  defined  imder  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensiues  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 


better-controlled  and  lower-emitting 
sources  in  each  soiuce  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  1 2  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources)  (CAA  section 
112(d)(3)). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  flooi;.  We  may 
establish  standards  that  are  more 
stringent  than  the  floor  based  on  the 
consideration  of  the  cost  of  achieving 
the  emissions  reductions,  any  non-air 
quality  health  and  environmental 
impacts,  and  energy  requirements  (CAA 
section  112(d)(2)). 

On  July  16, 1992  (57  FR  31576),  we 
published  a  list  of  source  categories 
slated  for  regulation  under  section 
112(c).  The  source  category  list  included 
the  metal  coil  coating  (surface  coating) 
source  category  regulated  by  the 
standards  being  promulgated  today.  We 
proposed  standards  for  the  metal  coil 
coating  soiuces  covered  by  the  rule  on 
July  18,  2000  (65  FR  44616). 

The  preamble  for  the  proposed 
standards  described  the  rationale  for  the 
proposed  standards.  Public  conunents 
were  solicited  at  the  time  of  the 
proposal.  The  public  comment  period 
lasted  from  July  18,  2000  to  September 
18,  2000.  Industry  representatives, 
regulatory  agencies,  envirorunental 
groups,  and  the  general  public  were 
given  the  opportimity  to  comment  on 
the  proposed  rule  and  to  provide 
additional  information  during  and  after 
the  public  comment  period.  Although 
we  offered  at  proposal  the  opportunity 
for  oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
rule,  no  one  requested  a  public  hearing, 
and  a  public  hearing  was  not  held. 

We  received  a  total  of  17  letters 
containing  comments  on  the  proposed 
rule.  Commenters  included  individual 
companies  with  coil  coating  operations, 
industry  trade  associations,  State 
regulatory  agencies,  and  an  association 
of  air  pollution  control  vendors.  Today's 
final  rule  reflects  our  full  consideration 
of  all  of  the  comments  received.  Major 
public  comments  on  the  proposed  rule, 
along  with  our  responses  to  those 
comments,  are  summarized  in  this 
preamble.  See  the  Summary  of  Public 


Comments  and  Responses  document  for 
a  more  detailed  discussion  of  public 
comments  and  oiu-  responses  (docket 
number  A-97-47). 

n.  What  Are  the  Final  Standards? 

A.  What  Facilities  Are  Subject  to  This 
Rule? 

Metal  coil  surface  coating  is  a  process- 
specific  rather  than  a  product-specific 
operation.  Accordingly,  the  final  rule 
applies  to  you  if  you  own  or  operate  any 
coil  coating  line  at  a  facility  that  is  a 
major  source  of  HAP  emissions.  Wb 
have  defined  a  coil  coating  line  as  a 
process  and  the  collection  of  equipment 
used  to  apply  an  organic  coating  to  the 
surface  of  metal  coil  that  is  at  least  0.15 
millimeter  (0.006  inch)  thick.  A  coil 
coating  line  includes  a  web  unwind  or 
feed  section,  a  series  of  one  or  more 
work  stations,  any  associated  curing 
oven,  wet  section,  and  quench  station. 
A  coil  coating  line  does  not  include 
ancillary  operations  such  as  mixing/ 
thinning,  cleaning,  wastewater 
treatment,  and  storage  of  coating 
material. 

You  are  not  subject  to  the  final  rule 
if  your  coil  coating  line  is  located  at  an 
area  source.  An  area  soivce  of  HAP  is 
any  facility  that  has  the  potential  to  emit 
HAP  but  is  not  a  major  soiuce.  You  may 
establish  area  source  status  by  limiting 
the  source's  potential  to  emit  HAP 
through  appropriate  mechanisms 
available  through  your  permitting 
authority. 

The  requirements  of  the  final  rule  do 
not  apply  to  a  coil  coating  line  that  is 
part  of  research  or  laboratory 
equipment,  coats  metal  coil  for  use  in 
flexible  packaging,  or  is  a  coil  coating 
line  on  which  85  percent  or  more  of  the 
metal  coil  coated,  based  on  surface  area, 
is  less  than  0.15  millimeter  (0.006  inch) 
thick.  U  you  operate  a  coil  coating  line 
on  which  85  percent  or  more  of  the 
metal  coil  coated,  based  on  surface  area, 
is  less  than  0.15  millimeter  (0.006  inch) 
thick,  it  would  be  subject  to  the  Paper 
and  Other  Web  Coating  NESHAP  (40 
CFR  part  63,  subpart  JJJJ)  currently 
under  development.  However,  you  may 
choose  to  demonstrate  compliance  with 
the  requirements  of  today's  rule  instead 
of  those  of  subpart  JJJJ  if  either  of  the 
following  two  criteria  applies:  (1)  The 
coating  line  is  used  to  coat  metal  coil  of 
thicknesses  both  less  than  and  greater 
than  or  equal  to  0.15  millimeter  (0.006 
inch)  thick,  regardless  of  the  percentage 
of  surface  area  of  each  thickness  coated, 
or  (2)  the  coating  line  is  used  to  coat 
only  metal  coil  that  is  less  than  0.15 
millimeter  (0.006  inch)  thick  and  the 
coating  line  is  controlled  by  a  common 
control  device  that  also  receives  organic 
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HAP  emissions  from  a  coil  coating  line 
that  is  subject  to  the  requirements  of 
this  subpart.  Compliance  with  the 
requirements  of  today's  rule  in 
accordance  with  either  of  the  above 
criteria  constitutes  compliance  with  the 
Paper  and  Other  Web  Coating  NESHAP 
(40  CFR  part  63.  subpart  JJJJ).  therefore, 
you  would  not  be  subject  to  the 
compliance  demonstration  requirements 
of  subpart  JJJJ. 

This  rule  does  not  apply  to  fedlities 
that  print  a  company  logo  for 
identification  purposes  or  other 
markings  for  inventory  control  purposes 
onto  bare,  imcoated  metal  coils  using 
flexographic  printing  equipment,  where 
no  other  coating  is  applied. 

A  major  source  is  also  subject  to  all 
other  applicable  NESHAP  for  the 
various  source  categories,  other  than 
metal  coil  coating  and  paper  and  other 
web  coating,  that  may  be  present  at  the 
facility.  This  means  your  facility  may  be 
subject  to  multiple  NESHAP,  and  you 
are  responsible  for  complying  with  the 
standards  set  for  each  NESHAP. 

B.  What  Is  the  Affected  Source? 

We  define  an  affected  source  as  a 
stationary  source,  group  of  stationary 
sources,  or  part  of  a  stationary  soiurce  to 
which  a  specific  emission  standard 
applies.  Within  a  source  category,  we 
select  the  specific  emission  sources 
(emission  points  or  groupings  of 
emission  points)  that  will  make  up  the 
aHected  source  for  that  category. 

For  the  final  metal  coil  NESHAP.  the 
affected  source  subject  to  the  emission 
standards  is  the  collection  of  all  of  the 
metal  coil  coating  lines  at  yoiu-  facility. 
The  portions  of  the  metal  coil  coating 
line  to  which  the  emission  limitations 
apply  are  the  coating  application 
stations  and  associated  ciuing  ovens. 
Wet  section/pretreatment  and  quench 
operations  are  part  of  the  metal  coil 
coating  line,  but  are  not  subject  to  the 
emission  limitations.  The  coil  coating 
line  does  not  include  ancillary 
operations  such  as  storage  of  coating 
and  cleaning  material,  wastewater 
treatment,  coating  material  mixing/ 
thinning,  and  parts  and  equipment 
cleaning  and,  therefore,  the  standards 
do  not  apply  to  these  operations. 

C.  What  Are  the  Emission  Limits  and 
.  Operating  Limits? 

Emission  Limits.  Today's  final  rule 
provides  you  the  option  of  limiting 
organic  HAP  emissions  to  one  of  the 
following  three  specified  levels:  (1)  No 
more  than  2  percent  of  the  organic  HAP 
applied  (98  percent  overall  control 
efficiency  (OCE)  limit);  (2)  no  more  than 
0.046  kilogram  of  organic  HAP  per  liter 
(kg/1)  (0.38  pound  per  gallon  (lb/gal))  of 


solids  applied  during  each  12-month 
compliance  period  (emission  rate  limit); 
or  (3)  if  you  are  using  an  oxidizer  to 
control  organic  HAP  emissions,  operate 
the  oxidizer  such  that  an  outlet  organic 
HAP  concentration  of  no  greater  than  20 
parts  per  million  by  volume  (ppmv)  on 
a  dry  biisis  is  achieved  and  the 
efficiency  of  the  capture  system  is  100 
percent  (outlet  concentration  limit). 

You  may  choose  from  several 
compliance  options  in  the  final  nile  to 
achieve  the  emission  limits.  You  may 
comply  through  a  pollution  prevention 
approach  by  appljdng  only  coating 
materials  that  meet  the  emission  rate 
limit,  either  individually  or  collectively. 
Second,  you  may  use  a  capture  system 
and  add-on  control  device  to  either 
reduce  emissions  by  98  percent  or  by 
the  degree  needed  to  meet  the  emission 
rate  limit.  Third,  you  may  use  a  100 
percent  efficient  capt\ire  system  and  an 
oxidizer  that  reduces  organic  HAP 
emissions  to  no  more  than  20  ppmv. 

Operating  Limits.  If  you  reduce 
emissions  by  using  a  capture  system  and 
add-on  control  device  (other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance),  the  final  operating  limits 
would  apply  to  you.  These  limits  are 
site-specific  parameter  limits  that  you 
determine  during  the  initial 
performance  test  of  the  system.  For 
capture  systems,  you  must  develop  a 
capture  system  monitoring  plan.  The 
monitoring  plan  must  identify  the 
operating  parameter  to  be  monitored, 
explain  why  this  parameter  is 
appropriate  for  demonstrating  ongoing 
compliance,  and  identify  the  specific 
monitoring  procedures.  In  the  plan  you 
must  specify  operating  limits  for  the 
capture  system  operating  parameter  that 
demonstrate  compliance  with  the 
emission  limits.  The  monitoring  plan 
must  be  available  for  inspection  by  your 
permitting  authority  upon  request. 

For  thermal  oxidizers,  you  must 
monitor  the  combustion  temperature. 
For  catalytic  oxidizers,  you  must  either 
monitor  the  temperature  immediately 
before  and  after  the  catalyst  bed,  or  you 
must  monitor  the  temperature  before  the 
catalyst  bed  and  prepare  and  implement 
an  inspection  and  maintenance  plan 
that  includes  periodic  catalyst  activity 
checks. 

The  site-specific  operating  limits  that 
you  establish  must  reflect  operation  of 
the  captiu^  system  and  control  device 
diuing  a  performance  test  that 
demonstrates  achievement  of  the 
emission  limits  during  representative 
operating  conditions. 

If  you  use  a  captiire  system  and 
control  device  for  compliance,  you  are 
required  to  develop  and  operate 


according  to  a  startup,  shutdown,  and 
malfunction  plan  (SSMP)  diuing 
periods  of  startup,  shutdown,  or 
malfunction  of  the  capture  system  and 
control  device. 

The  NESHAP  General  Provisions  of 
40  CFR  part  63,  subpart  A  codify  certain 
procedures  and  criteria  for  all  40  CFR 
part  63  NESHAP  and  also  apply  to  you, 
as  indicated  in  Table  2  to  subpart  SSSS. 
The  General  Provisions  contain 
administrative  procediu^s, 
preconstruction  review  procedures  for 
new  sources,  and  procedures  for 
conducting  compliance-related 
activities  such  as  notifications,  reporting 
and  recordkeeping,  performance  testing, 
and  monitoring.  Subpart  SSSS  refers  to 
individual  sections  of  the  General 
Provisions  to  highlight  key  sections  that 
are  relevant.  However,  unless 
specifically  overridden  in  Table  2  to 
subpart  SSSS  of  Part  63,  all  of  the 
applicable  General  Provisions 
requirements  apply  to  you. 

In  addition  to  the  metal  coil  surface 
coating  NESHAP,  you  may  also  be 
subject  to  other  future  or  existing  rules, 
such  as  State  rules  requiring  reasonably 
available  control  technology  limits  on 
volatile  organic  compoimds  (VOC) 
emissions  or  the  new  source 
performance  standards  (NSPS)  in  40 
CFR  part  60,  subpart  TT.  You  must 
comply  with  all  rules  that  apply  to  you. 
Compliance  with  different  standards 
should  be  resolved  through  yoiu  title  V 
permit. 

D.  What  Pollutants  Are  Limited  by  the 
Rule? 

Today's  final  rule  limits  total  organic 
PlAP  emissions  from  coil  coating  lines. 
These  organic  HAP  are  included  on  the 
list  of  HAP  in  section  112(b)  of  the  CAA. 

E.  When  Do  I  Show  Initial  Compliance 
With  the  Standards? 

Existing  sources  will  have  to  comply 
with  today's  final  rule  no  later  than  3 
years  after  June  10,  2002.  New  or 
reconstructed  sources  must  comply 
immediately  upon  startup  of  the 
affected  source  or  by  June  10,  2002, 
whichever  is  later. 

The  initial  compliance  period  begins 
on  the  applicable  compliance  date 
described  above  for  an  existing  source 
or  a  new  or  reconstructed  source  and 
ends  on  the  last  day  of  the  12th  month 
following  the  compliance  date.  If  the 
compliance  date  falls  on  any  day  other 
than  the  first  day  of  the  month,  then  the 
initial  compliance  period  extends, 
through  that  month  plus  the  next  12 
months.  For  the  purpose  of 
demonstrating  continuous  compliance, 
a  compliance  period  consists  of  12 
months.  Each  month  after  the  end  of  the 
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initial  compliance  period  is  the  end  of 
a  compliance  period  consisting  of  that 
month  and  the  preceding  11  months. 
We  have  defined  "month"  as  a  calendar 
month  or  a  pre-specified  period  of  28  to 
35  days  to  allow  for  flexibility  at  sources 
where  data  are  based  on  a  business 
accounting  period. 

F.  How  Do  I  Demonstrate  Compliance? 

You  must  account  for  all  coating 
materials  used  in  the  affected  source 
when  determining  compliance  with  the 
applicable  emission  limit.  To  make  this 
determination,  you  must  use  at  least  one 
of  the  following  compliance  options: 
use  of  "as  purchased"  individually 
compliant  coating  materials 
(compliance  option  1);  use  of  "as 
applied"  compliant  coating  materials 
(compliance  option  2);  use  of  a  capture 
system  and  control  device  to  achieve  98 
percent  OCE  or  20  ppmv  outlet 
(compliance  option  3);  and  use  of  a 
capture  system  and  control  devices  to 
maintain  an  acceptable  emission  rate 
(compliance  option  4).  You  may  apply 
any  of  the  compliance  options  to  an 
individual  coil  coating  line,  or  to 
multiple  lines  as  a  group,  or  to  the 
entire  affected  source.  You  may  use 
different  compliance  options  for 
different  coil  coating  lines,  or  at 
different  times  on  the  same  line. 
However,  you  may  not  use  different 
compliance  options  at  the  same  time  on 
the  same  coil  coating  line.  If  you  switch 
between  compliance  options  for  any  coil 
coating  line  or  group  of  lines,  you  must 
document  this  switch,  and  you  must 
report  it  in  your  next  semiannual 
compliance  report. 

If  you  use  compliance  option  1,  then 
you  must  demonstrate  that  the  organic 
HAP  in  each  coating  material  used 
diuing  each  compliance  period  does  not 
exceed  0.046  kg/1  (0.38  lb/gal)  of  solids, 
as  purchased. 

"There  are  two  procedures  for 
demonstrating  compliance  through  the 
use  of  compliance  option  2.  You  may 
either  demonstrate  that  the  organic  HAP 
in  each  coating  material  used  does  not 
exceed  0.046  kg/1  (0.38  lb/gal)  of  solids, 
as  applied  for  each  compliance  period 
or  demonstrate  that  the  average  of  all 
coating  materials  used  does  not  exceed 
this  limit  for  each  compliance  period. 

If  you  use  compliance  option  3,  then 
you  must  demonstrate  that  either  the 
overall  organic  HAP  control  efficiency  is 
at  least  98  percent  on  a  monthly  basis 
for  individual  or  groups  of  coil  coating 
lines;  or  overall  organic  HAP  control 
efficiency  is  at  least  98  percent  during 
the  initial  performance  test  for 
individual  coil  coating  lines;  or  oxidizer 
organic  HAP  outlet  concentration  is  no 
greater  than  20  ppmv  and  there  is  100 


percent  capture  efficiency  during  the 
initial  performance  test.  When  using 
emission  capture  and  add-on  controls  to 
demonstrate  compliance,  you  must  also 
demonstrate  that  applicable  operating 
limits  are  achieved  continuously. 

If  you  use  compliance  option  4,  then 
you  must  demonstrate  that  the  average 
organic  HAP  emission  rate  does  not 
exceed  0.046  kg/1  (0.38  lb/gal)  of  solids 
applied  during  each  compliance  period. 

In  addition  to  the  testing  and 
monitoring  requirements  specified 
below  for  the  affected  source  to 
demonstrate  compliance,  the  final  rule 
adopts  the  testing  requirements 
specified  in  §63,7. 

1.  Test  Methods  and  Procedures 

If  you  demonstrate  compliance  with 
compliance  option  1  or  2  based  on  the 
application  of  compliant  coating 
materials  on  your  coil  coating  lines  or 
with  compliance  option  4  based  on  the 
combination  of  coating  materials 
applied  and  control  devices,  you  must 
determine  the  organic  HAP  content  or 
the  volatile  matter  content,  and  the 
solids  content  of  coating  materials  "as 
purchased"  or  "as  applied."  To 
determine  organic  HAP  content,  you 
may  either  use  EPA  Method  311  of 
appendix  A  of  40  CFR  part  63,  use  an 
alternative  method  for  determining  the 
organic  HAP  content  (but  only  after 
obtaining  EPA  approval),  or  use  the 
nonaqueous  volatile  matter  content  of 
the  coating  materials  applied  as  a 
surrogate  for  the  organic  HAP  content. 
The  nonaqueous  volatile  matter  content, 
which  would  include  all  organic  HAP 
plus  all  other  organic  compounds 
(excluding  water),  must  be  determined 
by  EPA  Method  24  of  appendix  A  of  40 
CFR  part  60,  or  an  EPA  approved 
alternative  method.  You  may  rely  on 
manufacturer's  data  to  determine  the 
organic  HAP  content  or  volatile  matter 
content.  However,  if  there  is  any 
inconsistency  between  the  results  of  the 
test  methods  specified  above  (or  an 
approved  alternative)  and 
manufacturer's  or  supplier's  data,  the 
test  method  results  will  prevail  for 
compliance  and  enforcement  purposes. 
You  may  use  the  test  methods  specified 
in  the  rule  for  determining  volume 
solids  content  of  the  coating  materials 
(ASTM  D2697-86  (Reapproved  1998)  or 
ASTM  D6093-97),  or  you  may  rely  on 
manufacturer's  or  supplier's  data. 

You  must  determine  the  mass  of  each 
coating  material  "as  purchased"  or  "as 
applied"  using  company  records.  If 
diluent  solvents  or  other  ingredients  are 
added  to  a  coating  material  prior  to 
application,  then  the  total  organic  HAP 
fractions  and  mass  of  coating  material 
"as  applied"  must  be  adjusted 


appropriately  to  account  for  such 
additions.  You  must  calculate  the 
organic  HAP  content,  solids  content, 
and  mass  of  all  coating  materials 
applied  on  the  coil  coating  lines  for 
each  monthly  period.  However,  only 
changes  in  a  material  formulation  would 
require  a  re-determination  of  total 
organic  HAP  mass  fraction  for  that 
coating  material. 

If  you  use  an  emission  capture  and 
control  system  to  comply  with 
compliance  option  3  of  the  standard, 
you  must  demonstrate  either  the  OCE  or 
the  oxidizer  outlet  HAP  concentration  is 
achieved.  Alternatively,  in  accordance 
with  compliance  option  4,  you  may  use 
capture  and  control  equipment  to 
demonstrate  you  meet  the  organic  HAP 
emission  rate  limit  specified.  To  comply 
using  this  approach,  you  must 
determine  the  OCE  of  the  equipment 
and  the  organic  HAP  and  solids  content 
of  the  coating  materials  applied.  These 
values  must  be  determined  for  each 
monthly  period  and  combined  to 
determine  the  emission  rate  for  each 
rolling  12-month  compliance  period. 

If  you  use  a  capture  system  and  add- 
on control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances,  you 
would  use  the  specified  test  methods  to 
determine  both  the  efficiency  of  the 
capture  system  and  the  emission 
reduction  efficiency  of  the  control 
device  (or  the  oxidizer  outlet  organic 
HAP  concentration).  To  determine  the 
capture  efficiency,  you  must  either 
verify  the  presence  of  a  permanent  total 
enclosure  (PTE)  using  EPA  Method  204 
of  40  CFR  part  51,  appendix  M  (and  all 
coating  materials  must  be  applied  and 
dried  within  the  enclosure);  or  use  EPA 
Method  204A  through  F  of  40  CFR  part 
51,  appendix  M,  to  measure  capture 
efficiency.  If  you  have  a  PTE  and  all 
materials  are  applied  and  dried  within 
the  enclosure  and  you  route  all  exhaust 
gases  from  the  enclosure  to  a  control 
device,  you  assume  100  percent  capture. 
To  demonstrate  compliance  using  the 
oxidizer  outlet  organic  HAP 
concentration  limit,  100  percent  capture 
is  required. 

You  must  determine  the  emission 
reduction  efficiency  of  a  control  device 
or  the  oxidizer  outlet  organic  HAP 
concentration  by  conducting  a 
performance  test  or  using  a  continuous 
emission  monitoring  system  (CEMS).  If 
you  use  CEMS  to  calculate  the  control 
efficiency,  you  must  measure  both  the 
inlet  and  outlet  concentrations.  The 
CEMS  must  comply  with  performance 
specification  8  or  9  in  40  CFR  part  60, 
appendix  B. 

If  you  conduct  a  performance  test,  we 
are  requiring  that  the  emission 
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reduction  efficiency  of  a  control  device 
or  the  oxidizer  outlet  organic  HAP 
concentration  be  determined  based  on 
three  nms,  each  run  lasting  1  hour. 
Method  1  or  1 A  of  40  CFR  part  60, 
appendix  A  is  used  for  selection  of  the 
sampling  sites.  Method  2, 2A,  2C,  2D, 
2F,  or  2G  of  40  CFR  part  60,  appendix 
A,  is  used  to  determine  the  gas 
volumetric  flow  rate.  Method  3,  3 A,  or 
3B  of  40  CFR  part  60,  appendix  A,  is 
used  for  gas  analysis  to  determine  dry 
molecular  weight.  You  may  also  use  as 
an  alternative  to  Method  3B,  the  manual 
method  for  measuring  the  oxygen, 
carbon  dioxide,  and  carbon  monoxide 
content  of  exhaust  gas  in  ASME  PTC 
19-10-1981-Part  10,  "Flue  and  Exhaust 
Gas  Analyses."  Method  4  of  40  CFR  part 
60,  appendix  A,  is  used  to  determine 
stack  moistiire.  Method  25  or  25A  of  40 
CFR  part  60,  appendix  A,  is  used  to 
determine  organic  volatile  matter 
concentration.  You  must  use  Method 
25A  to  demonstrate  compliance  with 
the  oxidizer  outlet  organic  HAP 
concentration  limit  because  the  limit  is 
less  than  50  ppmv.  Alternatively,  any 
other  test  method  or  data  that  have  been 
validated  according  to  the  applicable 
procedures  in  Method  301  of  40  CFR 
part  63,  appendix  A,  may  be  used  upon 
obtaining  approval  by  the 
Administrator.  If  you  use  a  solvent 
recovery  system,  you  may  choose  to 
determine  the  OC^  using  a  liquid-liquid 
material  balance  instead  of  conducting 
an  initial  performance  test.  If  you  use 
the  material  balance  alternative,  you 
must  measure  the  amount  of  all  coating 
materials  applied  in  the  controlled 
coating  operations  served  by  the  solvent 
recovery  system  diuing  each  month  and 
determine  the  total  volatile  matter 
content  of  these  materials.  You  must 
also  measure  the  amount  of  volatile 
matter  recovered  by  the  solvent  recovery 
system  diuing  the  month  and  compare 
the  amount  recovered  to  the  amount 
used  to  determine  the  OCE. 

2.  Monitoring  Requirements 

Monitoring  is  required  by  the 
standards  to  ensure  that  an  affected 
soiut:e  that  does  not  use  CEMS  to 
demonstrate  compliance  is  in 
continuous  compliance.  Monitoring 
requirements  apply  if  you  comply  with 
the  rule  using  emission  captiu«  and 
control  devices  to  meet  compliance 
option  3  or  4. 

You  must  establish  operating  limits  as 
part  of  the  initial  performance  test  of  a 
captiire  system  and  control  device  other 
than  a  solvent  recovery  system  for 
which  you  conduct  liquid-liquid 
material  balances.  The  operating  limits 
are  the  minimum  or  maximum  (as 
applicable)  values  achieved  for  capture 


systems  and  control  devices  during  the 
most  recent  performance  test,  conducted 
imder  representative  conditions,  that 
demonstrated  compliance  with  the 
emission  limits. 

The  final  rule  specifies  the  parameters 
to  monitor  for  oxidizers,  the  type  of  add- 
on control  device  most  commonly  used 
in  the  industry.  You  must  install, 
calibrate,  maintain,  and  continuously 
operate  all  monitoring  equipment 
according  to  manufacturer's 
specifications  and  ensiu«  that  the 
continuous  parameter  monitoring 
systems  (CPMS)  meet  the  requirements 
in  §63.5150  of  today's  final  rule.  If  you 
use  control  devices  other  than  oxidizers, 
you  must  submit  the  operating 
parameters  to  be  monitored  to  the 
Administrator  for  approval.  The 
authority  to  approve  the  parameters  to 
be  monitored  is  retained  by  the 
Administrator  and  is  not  delegated  to 
States. 

If  you  use  a  capture  and  control 
system  to  meet  the  emission  limits  and 
you  do  not  use  liquid-liquid  material 
balances  to  demonstrate  compliance, 
you  are  required  to  develop  a  capture 
system  monitoring  plan  identifying  the 
operating  parameter{s)  to  be  monitored, 
explaining  the  appropriateness  of  the 
parameter(s)  for  demonstrating  ongoing 
compliance,  and  identifying  the  specific 
monitoring  procedures.  The  monitoring 
plan  also  must  establish  operating  limits 
at  the  capture  system  operating 
parameter  value,  or  range  of  values,  that 
demonstrates  compliance  with  the 
emission  limits.  The  plan  must  be 
available  for  inspection  by  the 
permitting  authority  upon  request.  You 
must  monitor  in  accordance  with  your 
plan. 

After  proposal  of  this  NESHAP,  we 
developed  criteria  to  be  used  for  setting 
operating  parameter  limits  for 
monitoring  capture  systems  and 
proposed  them  in  other  surface  coating 
NESHAP  (see,  for  an  example,  the 
proposal  of  Subpart  NNNN — National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Surface  Coating  of  Large 
Appliances  (65  FR  81133).  These  or 
similar  criteria  will  be  included  in 
implementation  materials  we  are 
developing  for  today's  final  rule  as  an 
example  that  facilities  may  follow  in 
developing  their  monitoring  plans. 

If  you  use  a  thermal  or  catalytic 
oxidizer,  you  must  continuously 
monitor  the  appropriate  temperatiire 
and  record  it  at  least  every  15  minutes. 
For  thermal  oxidizers,  the  temperature 
monitor  is  placed  in  the  firebox  or  in  the 
duct  immediately  downstream  of  the 
firebox  before  any  substantial  heat 
exchange  occiu^.  The  operating  limit  is 
the  average  temperature  measured 


during  each  performance  test;  for  each 
consecutive  3-hour  period,  the  average 
temperatiue  must  be  at  or  above  this 
limit.  For  catalytic  oxidizers, 
temperature  monitors  are  placed 
immediately  before  and  after  the 
catalyst  bed.  The  operating  limits  are 
the  average  temperatiwe  just  before  the 
catalyst  bed  and  the  average 
temperatiire  difference  across  the 
catalyst  bed  diuing  the  performance 
test.  For  each  3-hoiu'  period,  the  average 
temperature  and  the  average 
temperature  difference  are  required  to 
be  at  or  above  these  limits. 
Alternatively,  you  are  allowed  to  meet 
only  the  temperature  limit  before  the 
catalyst  bed  if  you  develop  and 
implement  an  inspection  and 
maintenance  plan  for  the  catalytic 
oxidizer. 

If  you  operate  metal  coil  coating  lines 
with  intermittently-controllable  work 
stations,  you  must  demonstrate  that 
captured  organic  HAP  emissions  within 
the  affected  source  are  being  routed  to 
the  control  device  by  monitoring  for 
potential  bypass  of  die  control  device. 
You  may  choose  from  the  following  four 
monitoring  options: 

(1)  Flow  control  position  indicator  to 
provide  a  record  of  whether  the  exhaust 
stream  is  directed  to  the  control  device; 

(2)  Car-seal  or  lock-and-key  valve 
closures  to  secure  the  bypass  line  valve 
in  the  closed  position  when  the  control 
device  is  operating; 

(3)  Valve  closiue  continuous 
monitoring  to  ensure  any  bypass  line 
valve  or  damper  is  closed  when  the   , 
control  device  is  operating;  or 

(4)  Automatic  shutdown  system  to 
stop  the  coil  coating  operation  when 
flow  is  diverted  from  the  control  device. 

A  deviation  would  occur  for  any 
period  of  time  the  bypass  monitoring 
indicates  that  emissions  are  not  routed 
to  the  control  device. 

If  you  use  a  solvent  recovery  system, 
you  must  conduct  monthly  liquid-liquid 
material  balances  or  operate  CEMS  as 
described  above  in  the  test  methods  and 
procediu-es  section  of  this  preamble. 

If  you  use  a  capture  system  and  add- 
on control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances,  you  are 
required  to  achieve  on  a  continuous 
basis  the  operating  limits  you  establish 
during  the  performance  test.  In  addition, 
to  demonstrate  continuos  compliance 
with  compliance  option  4,  you  must 
record  data  on  the  organic  HAP  and 
solids  content  of  the  coating  materials 
applied  to  determine  the  organic  HAP 
emission  rate  for  each  compliance 
period. 
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G.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

You  are  required  to  cofhply  with  the 
applicable  requuements  in  the  NESHAP 
General  Pfovisions,  subpart  A  of  40  CFR 
part  63,  as  indicated  in  Table  2  to 
subpart  SSSS.  The  General  Provisions 
notification  requfrements  include: 
initial  notifications,  notification  of 
performance  test  if  you  are  complying 
using  a  capture  system  and  control 
device,  notification  of  compliance 
status,  and  additional  notifications 
required  for  affected  sources  with 
continuous  monitoring  systems.  The 
General  Provisions  also  require  certain 
records  and  periodic  reports. 

1.  Initial  Notification 

If  you  own  or  operate  an  existing 
a£Fected  source,  you  must  send  a 
notification  to  the  EPA  Regional  Office 
in  the  region  where  your  facility  is 
located  and  to  yoiir  State  agency  no  later 
than  2  years  after  June  10,  2002.  For 
new  and  reconstructed  sources,  you 
must  send  the  notification  within  120 
days  after  the  date  of  initial  startup  or 
120  days  after  Jime  10,  2002,  whichever 
is  later.  That  report  notifies  us  and  yoiu 
State  agency  that  you  have  an  existing 
affected  source  that  is  subject  to  today's 
NESHAP  or  that  you  have  constructed  a 
new  affected  source.  Thus,  it  allows  you 
and  the  permitting  authority  to  plan  for 
compliance  activities.  You  also  need  to 
send  a  notification  of  planned 
construction  or  reconstruction  of  a 
soiuce  that  will  be  subject  to  the  final 
rule  and  apply  for  approval  to  construct 
or  reconstruct. 

2.  Notification  of  Performance  Test 

If  you  demonstrate  compliance  by 
using  a  capture  system  and  control 
device  for  which  you  do  not  conduct  a 
liquid-liquid  material  balance,  you  must 
conduct  a  performance  test.  The 
performance  test  is  requfred  no  later 
than  the  compliance  date  for  an  existing 
affected  source.  For  a  new  or 
reconstructed  affected  soiut:e,  the 
performance  test  is  required  no  later 
than  180  days  after  startup  or  180  days 
after  today's  date,  whichever  is  later. 
You  must  notify  us  (or  the  delegated 
State  or  local  agency)  at  least  60 
calendar  days  before  the  performance 
test  is  scheduled  to  begin  and  submit  a 
report  of  the  performance  test  results  no 
later  than  60  days  after  the  test. 

3.  Notification  of  Compliance  Status 

You  must  submit  a  Notification  of 
Compliance  Status  within  30  days  after 
the  end  of  the  initial  12-month 
compliance  period.  In  the  notification, 
you  must  certify  whether  each  affected 


source  has  complied  with  the  final 
standards,  identify  the  option(s)  you 
used  to  demonstrate  initial  compliance, 
summarize  the  data  and  calculations 
supporting  the  compliance 
demonstration,  and  provide  information 
on  any  deviations  from  the  emission 
limits,  operating  limits,  or  other 
requirements. 

If  you  elect  to  comply  by  using  a 
captiue  system  and  control  device  for 
which  you  conduct  performance  tests, 
you  must  provide  the  results  of  the  tests. 
Your  notification  must  also  include  the 
measured  range  of  each  monitored 
parameter,  the  operating  limits 
established  during  the  performance  test, 
and  information  showing  whether  the 
soiut:e  has  complied  with  its  operating 
limits  during  the  initial  compliance 
period. 

4.  Recordkeeping  Requirements 

You  must  keep  records  of  reported 
information  and  all  other  information 
necessary  to  dociunent  compliance  with 
today's  final  rule  for  5  years.  As 
required  under  the  General  Provisions, 
records  for  the  2  most  recent  years  must 
be  kept  on-site;  the  other  3  years' 
records  may  be  kept  off-site.  Records 
pertaining  to  the  design  and  operation 
of  the  control  and  monitoring 
equipment  must  be  kept  for  the  life  of 
the  equipment. 

Depending  on  the  compliance  option 
you  choose,  you  may  have  to  keep 
records  of  one  or  more  of  the  following: 

•  Organic  HAP,  volatile  matter,  and 
solids  content  of  the  coating  materials, 
"as  purchased"  or  "as  applied." 

•  Monthly  usage  of  coating  materials, 
organic  HAP,  volatile  matter,  and  solids 
and  compliance  demonstrations  using 
these  data. 

•  Continuous  monitoring  system 
measurements. 

•  Liquid-liquid  material  balances. 
If  you  demonstrate  compliance  by 

using  a  capture  system  and  control 
device,  you  must  keep  records  of  the 
following: 

•  All  required  measurements, 
calculations,  and  supporting 
documentation  needed  to  demonstrate 
compliance  with  the  standards. 

•  All  results  of  performance  tests  and 
parameter  monitoring. 

•  All  information  necessary  to 
demonstrate  conformance  with  the 
affected  source's  SSMP  when  the  plan 
procedures  are  followed. 

•  The  occurrence  and  duration  of 
each  startup,  shutdown,  or  malfunction 
of  the  emission  captiu'e  system  and 
control  device. 

•  Actions  taken  diuing  startup, 
shutdown,  and  malfunction  that  are 


different  from  the  procedures  specified 
in  the  affected  soiut»'s  SSMP. 

•  Each  period  during  which  a  CPMS 
is  malfunctioning  or  inoperative 
(including  out-of-control  periods). 

Today's  final  rule  requires  you  to 
collect  and  keep  records  according  to 
certain  minimimi  data  requirements  for 
the  CPMS.  Failuire  to  collect  and  keep 
the  specified  minimum  data  would  be  a 
deviation  that  is  separate  from  any 
emission  limits  or  operating  limits. 

Deviations,  as  determined  from  these 
records,  need  to  be  recorded  and  also 
reported.  A  deviation  is  any  instance 
when  any  requirement  or  obligation 
established  by  the  final  rule  including, 
but  not  limited  to,  the  emission  limits 
and  operating  limits,  is  not  met. 

U  you  use  a  capture  system  and 
control  device  to  reduce  organic  HAP 
emissions,  you  must  make  your  SSMP 
available  for  inspection  if  the 
Administrator  requests  to  see  it.  The 
plan  must  stay  in  your  records  for  the 
life  of  the  affected  soiut;e  or  imtil  the 
source  is  no  longer  subject  to  the 
proposed  standards.  If  you  revise  the 
plan,  you  need  to  keep  the  previous 
superseded  versions  on  record  for  5 
years  following  the  revision.     . 

5.  Periodic  Reports 

Each  reporting  year  is  divided  into 
two  semiannual  reporting  periods.  If  no 
deviations  occiu  during  a  semiannual 
reporting  period,  you  must  submit  a 
semiannual  report  stating  that  the 
affected  soiut:e  has  been  in  compliance. 
If  deviations  occiu-,  you  must  include 
them  in  the  report  as  follows: 

•  Report  each  deviation  from  the 
emission  limit. 

•  If  you  use  an  emission  capture 
system  and  control  device  other  than  a 
solvent  recovery  system  for  which  you 
conduct  liquid-liquid  material  balances, 
report  each  deviation  from  an  operating 
limit  and  each  time  a  bypass  line  diverts 
emissions  from  the  control  device  to  the 
atmosphere. 

•  Report  other  specific  information 
on  the  periods  of  time  the  deviations 
occurred. 

You  also  must  include  in  each 
semiannual  report  an  identification  of. 
the  compliance  option{s)  you  used  for 
each  affected  soiut:e  and  the  beginning 
dates  you  used  each  compliance  option. 

6.  Other  Reports 

You  are  required  to  submit  reports  for 
periods  of  startup,  shutdown,  and 
malfunction  of  the  captxue  system  and 
control  device.  If  the  procediu«s  you 
follow  during  any  startup,  shutdown,  or 
malfunction  are  inconsistent  with  your 
plan,  you  must  report  those  procediues 
with  your  semiannual  reports  in 

/ 
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addition  to  immediate  reports  required 
by40CFR63.10{d)(5)(ii). 

m.  What  Are  the  Major  Changes  We 
Have  Made  to  the  Rule  Since  Proposal? 

This  section  summarizes  the  major 
changes  we  have  made  to  the  rule  since 
proposal.  We  made  the  changes  to 
clarify  the  rule's  requirements  and  to 
respond  to  public  comments  on  the 
proposed  rule.  A  summary  of  responses 
to  major  comments  regarding  rule 
requirements  is  presented  in  section 
IV.B  of  this  preamble. 

A.  Rule  Applicability 

The  rule  applicability  has  been 
clarified  through  revisions  to  the 
definition  of  a  coil  coating  line  and 
related  definitions  and  the  addition  of  a 
paragraph  explicitly  presenting  criteria 
under  which  today's  rule  does  not  apply 
to  a  coil  coating  line.  Also,  a  paragraph 
has  been  added  that  gives  you 
compliance  options  if  you  operate  a 
coating  line(s)  that  coats  both  coil  and 
foil. 

The  revised  definition  of  a  coil 
coating  line  incorporates  the  proposed 
definition  of  coil  coating  operation  (the 
collection  of  equipment  used  to  apply 
an  organic  coating  to  the  surface  of 
metal  coil  that  is  at  least  0.15  millimeter 
(0.006  inch)  thick).  The  definition  of 
coil  coating  operation  has  been  removed 
from  the  final  standard.  The  coating  of 
metal  coil  for  use  in  flexible  packaging 
(subject  to  the  requirements  of  40  CFR 
part  63,  subpart  JJJJ)  is  explicitiy 
exempted  from  die  requirements  of 
today's  rule  through  a  revision  to  the 
definition  of  metal  coil  stating  that 
metal  coil  does  not  include  metal  webs 
that  are  coated  for  use  in  flexible 
packaging.  A  definition  of  flexible 
packaging  has  been  added  to  the  final 
rule.  A  definition  of  protective  oil, 
which  is  identified  as  a  material  not 
considered  to  be  a  coating  in  this 
subpart,  has  been  added  to  the  final  rule 
to  clarify  what  it  includes. 

A  paragraph  that  explicitly  presents 
two  criteria  under  which  today's  rule 
does  not  apply  to  a  coil  coating  line  has 
been  added.  The  first  criterion,  for  a  coil 
coating  line  that  is  part  of  research  or 
laboratory  equipment,  was  proposed  in 
§  63.5100  as  an  exception  to  the 
emission  soiut:es  affected  by  this 
subpart,  and  has  been  moved  to  the 
applicability  statement  of  §  63.5090.  The 
second  criterion,  for  a  ooating  line  that 
predominantly  coats  foil  (a  metal  strip 
that  is  less  than  0.006  inch  thick),  has 
been  added  to  the  final  rule. 

The  paragraph  that  has  been  added 
provides  compliance  options  for  a 
coating  line  subject  to  both  this  subpart 
and  40  CFR  part  63,  subpart  JJJJ  which 


is  currently  imder  development.  It 
allows  you  to  comply  only  with  this 
subpart  if  you  operate  a  coating  line  that 
coats  both  coil  and  foil,  regardless  of  the 
amount  of  each  coated  or  if  you  coat 
only  foil  but  the  coating  line  is 
controlled  by  a  common  control  device 
that  also  receives  organic  HAP 
emissions  fi'om  a  coil  coating  line  that 
is  subject  to  the  requirements  of  this 
subpart.  Compliance  with  this  subpart 
would  constitute  compliance  with 
subpart  JJJJ. 

B.  Emission  Standards 

The  proposed  emission  rate  limit  has 
been  revised  in  the  final  rule,  and  an 
oxidizer  outiet  concentration  limit  has 
been  added.  Also,  the  language  of  the 
emission  standards  has  been  revised  to 
reflect  the  change  in  the  compliance 
period  fi-om  one  month  to  a  12-month 
compliance  period,  as  is  described  in 
section  UI.D  of  this  preamble. 

The  proposed  emission  rate  limit 
would  have  limited  organic  HAP 
emissions  to  no  more  than  0.029  kg/1 
(0.24lb/gal)  of  solids  applied  for  the 
month.  The  final  emission  rate  limit 
requires  that  the  level  of  organic  HAP  be 
no  more  than  0.046  kg/1  (0.38lb/gal)  of 
solids  applied  during  each  12-month 
compliance  period. 

If  you  use  an  oxidizer  to  control 
organic  HAP  emissions,  the  final  rule 
allows  you  to  operate  the  oxidizer  such 
that  an  outlet  organic  HAP 
concentration  of  no  greater  than  20 
ppmv  by  compound  on  a  dry  basis  is 
achieved,  provided  the  efficiency  of  the 
captiue  system  is  100  percent.  This 
outlet  concentration  limit  provides 
oxidizers  with  an  alternative  to  the  98 
percent  OCE  limit. 

C.  Operating  Limits 

In  response  to  comments  regarding 
the  definition  of  deviation  as  it  relates 
to  the  failure  to  meet  operating 
parameters,  oxidizer  monitoring,  and 
the  establishment  of  the  operating 
parameter  to  be  monitored,  we  have 
added  §63.5121  entiUed  "What 
operating  limits  must  I  meet?"  to  the 
filial  rule.  This  section  clarifies  that  the 
operating  limits  must  be  met  at  all  times 
after  you  establish  them  and  presents 
the  applicable  operating  limits  for 
oxidizers  and  methods  of  demonstrating 
continuous  compliance  with  the 
operating  limits  in  Table  1  to  subpart 
SSSS. 

The  catalytic  oxidizer  operating 
parameter  monitoring  requirements 
have  been  revised  to  incorporate  the 
option  of  catalyst  bed  inlet  and  ouUet 
gas  temperature  monitoring  that  is 
described  below.  Regarding  capture 
system  monitoring,  the  proposed 


requirement  that  you  submit  your 
monitoring  plan  to  the  Administrator 
has  been  revised  to  require  only  that 
you  make  the  monitoring  plan  available 
for  inspection  by  the  permitting 
authority  upon  request. 

We  have  also  added  a  specific 
operating  limits  paragraph  to  section 
63.5160  of  the  final  rule  to  clarify  the 
specific  procediues  to  be  followed  to 
establish  the  operating  limits  during  a 
performance  test.  The  procedures  for 
establishing  the  operating  limits  for  a 
catalytic  oxidizer  have  been  corrected  in 
the  final  rule  to  require  that  both  the 
ouUet  temperature  and  the  inlet 
temperature  to  the  catalyst  bed  be  used 
as  operating  parameters  in  order  to 
calculate  the  temperature  change  across 
the  catalyst  bed.  In  addition,  an 
alternative  to  this  monitoring  has  been 
added  to  the  final  rule.  In  lieu  of 
monitoring  the  inlet  and  outlet  gas 
temperatures  to  calculate  temperature 
change  across  the  catalyst  bed,  you  may 
monitor  the  gas  temperature  at  the  inlet 
to  the  catalyst  bed  and  develop  and 
implement  an  inspection  and 
maintenance  plan  for  the  catalytic 
oxidizer. 

D.  Compliance  Demonstration 

Revisions  to  the  proposed  compliance 
demonstration  requirements  discussed 
below  include  explicitiy  allowing 
compliance  on  a  line-by-line  basis, 
changing  the  averaging  period  for  the 
emission  rate  limit  £rom  a  monthly  to  a 
rolling  12-month  average,  revising  the 
definition  of  the  term  Mj  to  exclude 
water,  and  removing  the  98  percent  cap 
on  destruction  efficiency  in  calculating 
HAP  emitted  to  demonstrate  compliance 
with  the  emission  rate  limit. 

We  intended  for  the  proposed  rule  to 
allow  line-by-line  compliance.  This 
intent  has  been  clarified  in  the  final  rule 
by  adding  an  introductory  paragraph  to 
§63.5170  of  die  final  rule.  The 
introductory  paragraph  states  that  you 
may  apply  any  of  the  compliance 
options  to  an  individual  coil  coating 
line,  or  to  multiple  lines  as  a  group,  or 
to  the  entire  affected  source.  You  may 
use  different  compliance  options  for 
different  coil  coating  lines,  or  at 
different  times  on  the  same  line,  but  you 
may  not  use  different  compliance 
options  at  the  same  time  on  the  same 
coil  coating  line.  Recordkeeping  and 
reporting  requirements  also  are 
specified  if  you  switch  between 
compliance  options. 

The  compliance  period  specified  for 
the  emission  rate  limit  in  the  proposed 
ride  was  1  month.  The  compliance 
period  specified  in  the  final  rule  is  12 
months,  and  compliance  with  the 
emission  rate  limit  is  demonstrated  on 


Federal  Register/ Vol.  67,  No.  Ill /Monday,  June  10,  2002 /Rules  and  Regulations  39801 


the  basis  of  a  rolling  12-month  average. 
The  12-month  compliance  period  is 
specified  in  §  63.5130  of  the  final  rule 
and  also  is  reflected  in  the 
specifications  of  the  initial  compliance 
period  and  subsequent  compliance 
periods  that  have  been  added  to  this 
section.  The  initial  compliance  period 
begins  on  the  compliance  date  and  ends 
on  the  last  day  of  the  12th  month 
following  the  compliance'date.  If  the 
compliance  date  is  not  the  first  day  of 
the  month,  then  the  initial  compliance 
period  extends  through  that  month  plus 
the  next  12  months.  For  subsequent 
compliance  periods,  each  month  after 
the  end  of  the  initial  compliance  period 
is  the  end  of  a  compliance  period 
consisting  of  that  month  and  the 
preceding  1 1  months. 

The  term  Mj  is  the  mass  of  solvent, 
thinner,  reducer,  diluent,  or  other 
nonsolids-containing  coating  material,  j, 
applied  in  a  month  and  is  used  in  the 
mass  balance  to  determine  the  recovery 
efficiency  of  a  solvent  recovery  device. 
The  proposed  definition  of  Mj  included 
vyater  as  a  nonsolids-containing  coating 
material.  The  definition  of  the  term  Mj 
in  Equation  6  of  §  63.5170  of  the  final 
rule  has  been  revised  to  explicitiy 
exclude  water. 

Finally,  the  proposed  rule  capped 
oxidizer  destruction  efficiency  at  98 
percent  in  calculating  organic  HAP 
emitted  to  demonstrate  compliance  with 
the  emission  rate  limit  unless 
performance  was  demonstrated  with 
CEMS  data.  The  final  rule  has  been 
revised  to  allow  the  use  of  oxidizer 
destruction  efficiencies  greater  than  98 
percent  demonstrated  during 
performance  testing,  provided  the 
oxidizer  has  continuously  operated 
within  the  operating  limits  established 
during  the  performance  test. 

IV.  What  Are  the  Responses  to  Major 
Comments? 

This  section  summarizes  the  major 
public  comments  we  received  on  the 
proposed  rule  and  our  responses  to 
those  comments.  A  more  comprehensive 
summary  of  comments  and  responses 
can  be  found  in  Docket  No.  A-97-47. 

A.  Impacts  Analjrsis 

Commenters  identified  flaws  with 
EPA's  impacts  analysis  and  were 
concerned  that  inaccuracies  in  the 
impact  analysis  would  affect  bottom 
line  figures  for  the  costs  impacts, 
secondary  air  impacts,  and  achievability 
of  the  standards.  Two  commenters 
asserted  that  EPA  underestimated  oven 
air  flow  rates  for  the  model  plant 
analysis  due  to  failing  to  calciUate  air 
flows  in  standard  cubic  feet  per  minute 
(scfm)  rather  than  actual  cubic  feet  per 


minute  (acfm),  underestimating  air 
flows' by  1.5  to  2  times  that  used  for 
model  plant  analysis  for  determining 
costs.  They  also  claim  that  upgrading 
control  devices  to  achieve  the  98 
percent  OCE  limit  would  generate 
additional  air  flow  that  has  to  be  treated 
by  the  oxidizer  due  to  installing  new 
PTE  with  sufficient  ventilation  to 
comply  with  OSHA  permissible 
exposure  limits  for  the  mix  of  solvents 
used.  Failing  to  include  the  associated 
costs  underestimates  the  initial  capital 
investment  and  annual  operating  costs 
of  an  affected  coating  line. 

Contrary  to  the  commenter's 
assertion,  the  flow  rates  in  acfm  were 
derived  from  Information  Collection 
Request  (ICR)  information  and 
converted  to  scfin  for  the  design  of 
oxidizers;  therefore,  no  error  was  made 
in  this  calculation.  However,  after 
further  analysis  comparing  the 
calculated  air  flow  rates  to  the  reported 
air  flow  rates  fo'r  all  facilities  that 
reported  air  flow  rates  in  acfm,  we 
fotmd  that  model  plant  air  flow  rates 
should  have  been  about  50  percent 
higher.  Therefore,  an  adjustment  factor 
was  developed,  resulting  in  a  50  percent 
increase  in  the  model  plant  air  flow 
rates.  The  adjusted  oven  air  flow  rates 
were  used  to  revise  compliance  cost 
estimates.  We  also  reviewed  the 
additional  capture  measures  reported  by 
respondents  to  the  metal  coil  coating 
ICR  tiiat  use  PTE.  The  ICR  review 
revealed  that  a  large  majority  of 
facilities  reporting  existing  PTE  did  not 
report  the  use  of  additional  ventilation; 
only  17  percent  reported  extra 
ventilation. 

However,  we  agree  that  approximately 
40  percent  more  flow  is  needed  for  a 
PTE  if  it  cannot  be  designed  with 
adequate  local  exhaust  ventilation  in  the 
form  of  hoods  and  oven  extensions  to 
ensure  worker  safety.  Therefore,  we 
developed  additional  costs  to  reflect  a 
40  percent  increase  in  flow  for  the  17 
percent  of  facilities  requiring  extra 
ventilation. 

One  commenter  stated  that  EPA's  PTE 
costs  are  significantly  underestimated 
based  on  a  cost  summary  provided  by 
the  commenter  for  a  PTE  installed  for  a 
tandem  coating  line  in  a  mezzanine 
arrangement.  The  cost  summary 
included  costs  for  reconfiguration  of 
make-up  air  duct  work,  new  exhaust 
duct  work,  a  new  plant  make-up  air 
heater,  and  explosion  proof  electrical 
systems.  They  assert  that  EPA  estimates 
neglect  these  additional  costs.  Our  data 
analysis  revealed  that  PTE  costs  for  a 
mezzanine  arrangement  represent  the 
worst  case  situation  for  PTE  application. 
Of  the  seven  facilities  in  the  facility 
database  who  use  this  configuration. 


four  already  have  PTE  and  six  comply 
with  one  of  the  compliance  options.  The 
seventh  mezzanine  PTE  was  under 
•  construction.  Therefore,  no  additional 
costs  for  this  design  have  been  added. 
The  PTE  costs  we  derived  represent 
typical  installations;  however,  we  agree 
with  the  commenter  that  electrical 
fittings  used  in  the  presence  of 
flammable  solvents  should  be  explosion 
proof.  To  account  for  the  additional  cost 
of  explosion-proof  fittings,  the  estimated 
cost  of  auxiliaries  has  been  increased 
fi-om  50  to  80  percent  of  the  PTE  capital 
cost.  These  revised  costs  were  used  in 
revising  the  compliance  cost  estimates. 

Two  commenters  believed  that  many 
of  the  assumptions  EPA  used  to 
determine  the  cost  of  upgrading  or 
replacing  thermal  oxidizers  contributed 
to  control  system  upgrade/replacement 
costs  that  are  substantially  less  than 
what  is  truly  needed.  In  addition  to 
their  comments  about  gas  flow  rate 
estimates  for  the  model  plant  analysis, 
they  claim  the  following  assumptions 
should  be  revised  or  eliminated:  (1)  EPA 
has  assumed  that  costs  for  duct  work, 
dampers,  fans,  motors  and  stacks  are  not 
required  for  a  replacement  oxidizer,  (2) 
a  20  percent  discount  is  assumed  for 
purchase  of  two  oxidizers  in  the  same 
order,  (3)  new  oxidizers  are  assumed  to 
operate  with  70  percent  heat  recovery, 
which  would  likely  preheat  the  inlet 
stream  to  above  auto-ignition 
temperatures  for  the  VOC  involved,  and 
(4)  EPA  assumed  that  existing  units  will 
be  upgraded  to  achieve  higher 
destruction  efficiencies  and 
accommodate  increased  flow.  The 
commenter  claimed  that  it  is  much  more 
likely  that  a  facility  would  choose  to 
replace  rather  than  upgrade  a  unit  given 
the  cost  of  modifications  the  commenter 
asserted  to  be  necessary,  including 
enlarging  the  combustion  chamber, 
increasing  the  oxidizer  blower  capacity, 
increasing  the  size  of  the  heat 
exchanger,  and  enlarging  duct  work  to 
handle  additional  flow. 

To  address  the  comments  on  the  costs 
of  upgrading  or  replacing  thermal 
oxidizers,  for  cases  in  which  increased 
flow  to  the  replacement  oxidizer  is  not 
required,  the  assumption  has  been  made 
that  new  ducting  is  not  required.  For 
cases  in  which  air  flow  is  increased,  but 
a  rotary  concentrator  is  installed,  the  air 
flow  to  the  oxidizer  is  not  increased  but 
new  ducting  is  needed  to  route  air  to  the 
rotary  concentrator  and  fitim  the 
concentrator  to  the  oxidizer.  New  costs 
for  the  concentrator  and  associated 
equipment  have  been  estimated  for 
these  cases  and  any  others  in  which 
increased  ventilation  air  is  required. 

Since  index  values  for  thermal 
oxidizers  and  catalytic  oxidizers  are 
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now  greater  than  for  most  other  control 
devices,  discounts  may  not  be  available. 
New  costs  have  been  developed  that 
have  no  discount  for  the  purchase  of 
two  oxidizers  in  the  same  order. 

We  reviewed  the  heat  recovery 
information  in  the  facility  database.  In 
addition,  we  contacted  two  oxidizer 
vendors  concerning  the  potential  for 
auto-ignition  of  the  inlet  stream.  Despite 
the  high  heat  recovery  efficiencies 
reported  by  some  facilities  in  the 
database  and  the  potential  for  designing 
recuperative  oxidizers  to  avoid  auto- 
ignition  problems,  we  agree  there  is  still 
the  potential  of  auto-ignition  problems 
for  certain  organic  compounds  used  in 
the  metal  coil  coating  industry.  Hence, 
we  followed  a  conservative  approach  in 
reevaluating  the  assimiptions  used  in 
costing  replacement  oxidizers. 
Replacement  oxidizers  are  assumed  to 
achieve  a  heat  recovery  of  60  percent 
versus  the  50  percent  heat  recovery  of 
baseline  oxidizers.  This  number  is  based 
on  our  review  of  the  database  balanced 
by  information  provided  by  oxidizer 
vendors  and  is  appropriate  for  impact 
analysis.  In  actuality,  some  sources  may 
achieve  higher  heat  recovery  and  some 
lower. 

In  determining  whether  an  existing 
oxidizer  would  be  upgraded  or  replaced, 
we  assumed  that  the  useful  life  of  an 
oxidizer  is  15  years  based  on  available 
information.  For  sources  with  oxidizers 
near  the  end  of  their  useful  lives,  we  did 
not  attribute  the  replacement  cost  fb  the 
NESHAP  since  the  source  would  inciir 
the  cost  in  any  case.  To  account  for 
specific  situations  where  oxidizers  are 
not  as  old,  we  costed  the  addition  of 
PTE  which  will  result  in  increased  flow 
requirements,  and  we  costed  the 
addition  of  concentrators.  We  believe 
these  costing  assimiptions  are 
reasonable  and  realistic. 

Two  commenters  claimed  that  it  is 
not  cost  effective  to  push  the  existing 
source  OCE  limit  to  98  percent.  The 
commenters  stated  that  the  incremental 
cost  of  increasing  the  OCE  limit  from 
their  proposed  95  percent  to  98  percent 
is  approximately  $35,000/ton  HAP 
removed  whereas  the  incremental  cost 
of  moving  from  the  current  baseline  to 
95  percent  control  is  approximately 
$5,000/ton  HAP  removed  based  on  an 
economic  assessment  done  by  one  of  the  , 
commenters. 

The  existing  soiut:e  OCE  was  not 
pushed  to  98  percent,  but  rather  was 
determined  to  be  the  MACT  floor  using 
data  available  to  the  Administrator. 
Consequently,  the  EPA's  economic 
impact  analysis  was  conducted  only  for 
the  MACT  floor  level  of  98  percent  OCE. 
The  appropriate  cost  effectiveness 
analysis  considers  the  cost  of  reducing 


HAP  emissions  at  the  MACT  floor  level 
of  control  compared  to  the  baseline 
level  rather  than  the  increment  between 
95  percent  and  98  percent  OCE  which 
the  commenters  suggested.  The  MACT 
floor  analysis  results  in  a  cost 
effectiveness  of  approximately  $4,500/ 
ton  HAP  removed. 

One  commenter  noted  that  EPA's 
estimates  of  the  nationwide  incremental 
costs  inciured  by  the  coil  coating 
industry  to  implement  the  rule  were,  at 
proposal,  a  nationwide  total  capital 
investment  of  $11.6  million  and  a  total 
annual  cost  of  $5.9  million.  The 
conmienter  strongly  disagreed  with 
these  cost  estimates  and  cited  data  from 
an  economic  assessment  done  by  their 
contractor  which  estimated  the  total 
annual  incremental  costs  for  the  coil 
coating  industry  to  be  approximately 
$20.8  million.  The  conunenter  believes 
that  EPA's  estimate  is  incorrect  because 
(1)  EPA  calculated  the  incremental  costs 
by  subtracting  baseline  costs  from  the 
upgrade  or  replacement  cost  which  they 
believe  assumes  the  replacement  or 
upgrade  would  have  been  necessary  for 
continued  compliance  with  the  VOC 
standards,  even  in  the  absence  of  the 
new  coil  NESHAP.  (2)  The  EPA 
extrapolated  nationwide  costs  by 
multiplying  the  model  plant  costs  by  the 
ratio  of  total  HAP  emissions  reported  by 
all  facilities  in  the  facility  database 
divided  by  the  emissions  from  all  plants 
covered  by  the  model  plant  analysis. 
This  assumes  that  EPA  has  collected 
HAP  emissions  data  on  all  existing  coil 
coating  lines  in  the  country  which  is 
imlikely.  (3)  The  EPA  estimated 
monitoring,  recordkeeping,  and 
reporting  costs  by  amortizing  certain 
one  time  costs  over  a  15-year  period, 
then  adding  the  annual  cost  of 
compliance  demonstrations,  reports, 
and  recordkeeping.  Most  permitting 
agencies  would  require  performance 
testing,  which  EPA  considered  a  one 
time  cost,  at  a  greater  frequency  than  15 
years  which  would  cause  cost  estimates 
to  be  understated. 

Since  we  have  revised  our  cost 
estimates  due  to  corrections  needed  as 
described  above,  oiir  estimated 
nationwide  capital  and  aimual  costs 
have  increased  (see  section  V.D  of  this 
preamble).  The  nationwide  cost 
estimates  have  been  revised  to 
incorporate  the  revised  MACT  floor 
costs  associated  with  adding  PTE, 
upgrading  or  replacing  existing 
oxidizers  and  installing  new  condenser 
systems  in  some  situations  as  described 
above.  Even  with  these  revisions,  EPA's 
estimated  costs  are  significantly  lower 
than  the  conunenters'  costs.  The  revised 
nationwide  total  costs  for  all  plants 
show  an  increase  in  capital  costs  to 


$18.1  million  and  an  increase  in  annual 
costs  to  $7.6  million.  Regarding  the 
commenters'  list  of  assumptions  that 
should  be  modified,  these  assumptions 
were  not  changed  for  the  following 
reason.  No  assumption  concerning 
continued  compliance  with  VOC 
standards  was  made.  Estimating 
upgrade  costs  as  the  difference  between 
the  baseline  and  the  MACT  floor  level 
of  control  is  a  technique  for  deriving 
incremental  costs  when  detailed  site 
specific  data  for  all  sources  is  not 
available.  The  EPA  believes  that  most 
metal  coil  surface  coating  facilities  in 
the  country  are  in  the  database, 
therefore,  any  facilities  omitted  would 
lead  to  a  small  underestimation  of 
nationwide  costs.  Finally,  regarding  the 
assumption  that  the  control  system 
performance  test  is  a  one  time  cost  over 
the  15-year  life  of  the  oxidizer,  the 
NESHAP  only  requires  an  initial 
performance  test.  Any  subsequent 
testing  would  not  be  a  result  of  the 
NESHAP  requirements,  but  would  be  at 
the  discretion  of  the  permitting 
authority.  Therefore,  the  cost  of 
performance  testing  subsequent  to  the 
initial  performance  test  was  not 
attributed  to  the  NESHAP. 

One  commenter  questioned  two  of  the 
assumptions  used  by  EPA  in 
determining  how  many  facilities  will 
have  to  make  control  system  upgrades. 
The  conmienter  submitted  that  EPA 
assumed  that  ten  of  the  facilities  would 
pursue  synthetic  minor  permits  and  be 
exempt  from  the  coil  NESHAP; 
however,  the  commenter  believed  that 
there  is  no  certainty  in  this  assumption, 
as  changes  in  market  demand  and/or 
product  mix  at  a  facility  may  require  it 
to  pursue  a  major  source  title  V  permit. 
The  conunenter  also  submitted  that  EPA 
estimated  26  facilities  would  be  in 
compliance  with  the  OCE  or  emission 
rate  limit  in  the  coil  NESHAP;  however, 
the  commenter  beUeved  there  are 
insufficient  data  to  determine  whether  a 
facility  will  be  able  to  comply  with  the 
monthly  average  requirements  of  the 
emission  rate  approach  because  the  ICR 
data  represent  aimual  average  emissions 
of  HAP  per  solids  applied,  and  the 
equivalent  emission  rate  limit,  as 
proposed,  will  be  enforced  on  a  monthly 
basis.  One  commenter  noted  that  EPA's 
projected  HAP  emission  reduction  of  55 
percent  also  appears  to  be  based  on  the 
assumption  that  some  facilities  could 
comply  vvrith  the  monthly  emission  rate 
limit.  The  commenter's  estimated 
reduction  was  based  only  on  achieving 
98  percent  OCE  and  was  estimated  at  77 
percent.  The  commenter  believes  that  - 
the  Agency  should  not  rely  on 
speculation  of  the  annual  reductions 
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that  will  be  achieved  with  the  emission 
rate  approach. 

The  ten  facilities  that  the  commenter 
describes  as  pursuing  synthetic  minor 
permits  were  facilities  in  the  database 
reporting  being  already  permitted  as 
S5Tithetic  minors.  No  assumption  was 
made  that  any  facility  not  permitted  as 
a  synthetic  minor  source  would  do  so  to 
be  exempt  from  the  coil  NESHAP.  The 
commenter  has  a  valid  point  that  basing 
the  assumption  of  whether  a  facility  can 
comply  with  the  emission  rate  limit 
during  monthly  compliance  periods  on 
annual  emission  rate  data  may  be 
inappropriate.  The  compliance  period 
for  the  emission  rate  limit  has  been 
revised  to  a  rolling  12-month  period  to 
better  reflect  the  data. 

The  projected  HAP  emission 
reduction  (55  percent  for  the  proposed 
rule;  53  percent  for  the  final  rule)  is 
based  on  assimiing  that  sources  would 
choose  the  least  costly  means  necessary 
to  achieve  either  the  facility  98  percent 
OCE  or  the  equivalent  emission  rate 
compliance  option.  We  believe  it  is 
reasonable  to  assume  that  some  facilities 
will  choose  the  emission  rate  limit  as 
the  least  costly  compliance  option, 
particularly  since  it  has  been  made  less 
stringent  than  the  proposed  limit  and 
since  the  compliance  period  has  been 
changed  from  a  monthly  average  to  a 
rolling  12-month  average.  The  revisions 
to  the  emission  rate  limit  will  result  in 
a  revised  estimated  HAP  emission 
reduction  of  53  percent. 

B.  Rule  Applicability 

Two  commenters  noted  that  EPA 
specifies  that  both  the  foil  coating  and 
the  coil  coating  operations  would  be 
subject  to  the  metal  coil  NESHAP  at 
facilities  that  perform  both  foil  and  coil 
coating  operations  on  the  same 
equipment.  Facilities  coating  only  foil 
on  thefr  coating  equipment  would  be 
subject  to  the  Paper  and  Other  Webs 
(POWC)  NESHAP  currently  under 
development.  The  commenters 
suggested  several  ways  to  synchronize 
these  two  NESHAP  including  adopting 
95  percent  OCE  as  the  MACT  floor, 
revising  the  emission  rate  limit  to  reflect 
a  representative  coating  with  a  HAP  to 
solids  ratio  of  80/20.  allowing  sources  to 
switch  between  the  POWC  rule 
currently  under  development  and  the 
metal  coil  rule  through  their  title  V 
permits,  or  specifying  that  the  governing 
NESHAP  be  based  on  a  threshold 
percentage  of  production  time  or  of  total 
surface  area  coated. 

The  metal  coil  rule  as  proposed 
specified  that  operations  performing 
both  foil  coating  and  coil  coating  on  the 
same  equipment  would  be  subject  to  the 
metal  coil  NESHAP  only.  The  CAA 


directs  EPA  to  develop  standards  that 
require  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable  for  each  source  category, 
which  are  commonly  referred  to  as 
MACT  standards.  For  existing  major 
sources,  MACT  must  be  no  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best 
preforming  12  percent  of  sources  in  the 
source  category,  which  is  referred  to  as 
the  MACT  floor.  The  98  percent  OCE 
was  established  using  data  submitted  by 
coil  coating  facilities  on  their  ICR.  Data 
from  facilities  in  the  metal  coil  source 
category  indicates  that  98  percent  is 
MACT  for  this  source  category. 
Selecting  a  95  percent  OCE  is,  therefore, 
not  an  option  for  the  MACT  floor. 

To  arrive  at  the  emission  rate  limit, 
we  used  the  average  volume  solids 
reported  by  each  MACT  floor  facility. 
We  used  a  conservative  assumption  (i.e., 
tendency  to  overestimate  HAP)  that  the 
entire  volatile  fraction  of  the  coating 
was  HAP  to  determine  the  HAP  to  solids 
ratio  for  a  representative  coating  for  the 
metal  coil  industry.  For  proposal,  this 
ratio  was  60/40.  For  the  final  rule,  we 
revised  this  ratio,  using  'Jie  average  of 
the  coatings  with  the  lowest  solids 
content  reported  by  each  facility  in  the 
MACT  floor.  This  type  of  coating 
represents  the  most  adverse 
circumstance  that  could  reasonably  be 
expected  to  occur  at  a  floor  facility.  The 
resulting  HAP  to  solids  ratio  is  how  70/ 
30.  We  believe  this  higher  ratio  accounts 
for  the  range  in  coatings  used  by  floor 
facilities  and  reflects  a  HAP/solids  mix 
of  coatings  that  is  representative  for  the 
metal  coil  coating  industry.  The 
resulting  emission  rate  limit  is  0.38lb  of 
HAP/gal  of  solids.  The  HAP/solids  ratio 
used  to  establish  the  proposed  emission 
rate  limit  for  the  POWC  rule  and  the 
final  printing  and  publishing  rule  were 
based  on  information  on  coating 
characteristics  for  each  respective 
source  category  and  is  not,  according  to 
our  data,  representative  of  coatings  on 
average  in  the  metal  coil  source 
category. 

The  commenters  proposed  that  we 
allow  a  cutoff  limit  based  on  threshold 
percentage  of  activity  for  each  source 
category  which  would  determine  the 
rule  with  which  a  facility  would 
comply.  Additional  data  analysis  was 
done  to  determine  the  degree  to  which 
overlap  occurs.  Our  data  analysis 
revealed  there  are  six  facilities  in  the 
metal  coil  MACT  database  reporting 
coating  application  on  substrates  of 
thicknesses  less  than  0.006  inches, 
which  would  be  considered  foil.  One 
facility  reported  the  percentage  of  foil 
coating  as  confidential  business 
information  (CBI).  Four  facilities 


reported  less  than  25  percent  foil 
coating,  making  coil  coating  the 
principal  surface  coating  activity  for 
their  coating  lines.  However,  one  facility 
reported  at  least  85  percent  of  the 
substrate  being  coated  as  foil,  making 
foil  coating  the  principal  surface  coating 
activity  for  their  coating  lines.  We 
believe  that  coating  lines  for  which  85 
per  cent  of  the  substrate  coated  is  foil 
would  be  more  appropriately  covered  by 
the  POWC  NESHAP.  Therefore,  using 
the  available  data,  we  have  established 
a  special  provision  for  this  particular 
circumstance.  If  85  percent  or  more  of 
the  substrate  coated  on  a  line,  based  on 
surface  area,  is  of  a  thickness  of  less 
than  0.006  inches,  then  that  line  will  be 
covered  under  the  POWC  NESHAP 
currently  under  development  and  is  not 
subject  to  the  metal  coil  surface  coating 
NESHAP.  We  do  not  anticipate  that 
establishing  this  primary  use  provision 
at  85  per  cent  will  result  in  a  significant 
negative  environmental  impact.  We 
expect  the  provision  to  apply  to  a 
limited  number  of  coating  lines  (less 
than  ten),  and  the  incremental 
difference  in  emission  reduction 
achieved  at  those  lines  will  be  no  more 
than  three  per  cent  (i.e..  the  difference 
between  the  98  per  cent  OCE  achieved 
by  the  metal  coil  rule  versus  the  95  per 
cent  OCE  achieved  by  the  POWC  rule). 
We  estimate  this  difference  to  be 
approximately  75  tpy. 

Facilities  that  may  have  coil  and  foil 
coated  on  the  same  line,  regardless  of 
the  percentage  of  surface  area,  may  opt 
to  subject  that  line  to  the  metal  coil 
surface  coating  NESHAP.  In  addition, 
facilities  that  have  metal  coil  and  foil 
coated  on  separate  lines  at  a  facility  may 
opt  to  include  all  lines  under  the  metal 
coil  NESHAP  if  the  lines  are  controlled 
by  a  common  control  device.  If  for  any 
year  a  line  utilisdng  this  cutoff  limit  and 
complying  with  the  POWC  NESHAP 
coats  more  than  15  percent  coil 
substrate  based  on  surface  area,  that  line 
will  from  that  point  forward  be  subject 
to  the  metal  coil  NESHAP,  and  will  no 
longer  be  able  to  utilize  the  cutoff  limit 
option.  The  applicability  section  of  the 
final  rule  has  been  revised  accordingly. 

The  commenters  suggested  that 
sources  be  allowed  to  switch  between 
rules  through  their  title  V  permits  when 
their  coating  substrate  changes.  To  do 
this,  sources  would  have  to  keep  records 
of  substrate  and  coating  use  separately 
for  the  POWC  and  metal  coil  rules,  as 
well  as  calculations  for  compliance 
demonstrations  and  reports  for  each 
rule.  The  85  per  cent  primary  use 
provision  allows  facilities  to  comply 
with  the  NESHAP  representing  their 
principal  coating  activity. 
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One  commenter  submitted  that 
product  and  packaging  companies 
applying  coatings  onto  continuous 
met^  substrates  greater  than  0.006  inch 
thick  for  flexible  packaging  should  be 
exempt  from  the  coil  coating  MACT 
rule.  The  commenter  noted  that  the 
facility  and  its  process  equipment  is 
either  already  subject  to  the  printing 
and  publishing  NESHAP  or  will  be 
subject  to  the  POWC  NESHAP. 

We  agree  that  the  coating  of  metal 
substrates  for  the  purpose  of  flexible 
packaging  is  an  operation  that  is 
covered  imder  the  proposed  POWC 
NESHAP.  The  final  rule  has  been 
revised  to  clarify  that  the  metal  coil 
NESHAP  does  not  apply  to  substrates 
coated  for  flexible  packaging. 

One  commenter  noted  that  the 
proposed  applicability  section  40  CFR 
63.5090  provides  that  "The  provisions 
of  this  subpart  apply  to  each  facility  that 
is  a  major  source  of  HAP,  as  defined  in 
§  63.2,  at  which  a  coil  coating  line  is 
operated"  (underlined  emphasis  added). 
The  coounenter  submitted  that  the 
phrase  "coil  coating  line  is  operated"  is 
not  defined  and  "coil  coating  line" 
includes  any  coating  operation, 
including  those  operations  EPA  seeks  to 
exclude  in  the  definition  of  "coating"  in 
40  CFR  63.5110.  The  commenter 
requested  clarification  of  the  proposed 
applicability  section  to  clearly  identify 
regiilated  facilities  using  the  terms 
defined  at  proposed  40  CFR  63.5110. 

We  agree  with  the  commenter  that  the 
proposed  applicability  language  was  not 
clear.  The  definition  of  coil  coating  line 
in  section  63.5110  has  been  revised  as 
follows:  "coil  coating  line  means  a 
process  and  the  collection  of  equipment 
used  to  apply  an  organic  coating  to  the 
surface  of  a  metal  coil."  The  definition 
of  coil  coating  operation  has  been 
removed  from  that  section.  This  revision 
addresses  the  commenter's  concern. 

Two  commenters  requested  that  EPA 
specifically  state  in  the  preamble  that  all 
of  the  equipment  included  as  part  of 
ancillary  operations  has  been  evaluated 
under  the  metal  coil  NESHAP  and,  thus, 
is  exempt  frtam  the  proposed 
Miscellaneous  Organic  NESHAP  (MON) 
(67  FR  16154,  April  4.  2002). 

The  NESHAP  to  which  the 
commenters  refer  would  regulate 
coating  manufactiiring  operations  and 
would  require  controls  on  the  following 
emission  sources:  storage  tanks,  process 
(mixing)  vessels,  equipment 
components,  wastewater  treatment  and 
conveyance  systems,  transfer 
operations,  and  ancillary  sources  such 
as  heat  exchange  systems.  As  the 
commenter  stated,  we  evaluated  all  of 
the  equipment  included  as  part  of 
ancillary  operations  as  we  developed 


the  proposed  rule.  We  requested  control 
and  emissions  information  on  these 
operations  as  part  of  our  information 
collection  request.  However,  the 
information  we  received  was  not 
sufficiently  detailed  to  give  a  clear 
picture  of  the  level  of  control  achieved 
for  these  operations.  For  example, 
mixing  can  occur  at  the  coating 
application  station  inside  a  PTE,  or  it 
can  occur  at  a  location  away  from  the 
application  station  without  an 
enclosure.  If  a  facility  reported 
achieving  98  per  cent  control  of  mixing 
tanks,  it  was  not  clear  if  all  mixing  was 
controlled  at  this  level  or  only  a  portion 
of  the  mixing.  Due  to  the  lack  of 
detailed  information  available,  we  were 
not  able  to  determine  a  MACT  floor  for 
such  equipment.  Consequently, 
equipment  that  is  part  of  ancillary 
operations  is  not  included  in  the 
affected  source  for  these  standards. 

The  proposed  MON  is  not  intended  to 
apply  to  the  end  users  of  manufactiu-ed 
coatings.  As  proposed,  it  will  apply  only 
to  sources  that  manufacture  coatings 
described  by  SIC  codes  285  or  289  or 
NAICS  code  3255.  Metal  coil  coating 
facilities  are  not  typically  in  these  SIC 
and  NAICS  codes  and,  therefore,  would 
not  be  subject  to  the  MON.  as  proposed. 
If  a  facility  does  meet  the  proposed 
definition  of  a  coating  manufacturer  in 
the  MON,  its  ancillary  operations  would 
most  likely  not  meet  the  criteria  used  to 
determine  whether  controls  are  required 
(e.g.,  the  capacity  of  mixing  vessels  and 
storage  tanks,  or  the  concentration  of 
total  organic  HAP  in  wastewater).  The 
MON  preamble  specifically  requests 
conunent  on  the  costs  of  controlling 
emissions  and  appropriate  size  cutoffs 
for  coating  manufacturers  who  produce 
coatings  for  their  own  use.  Facilities 
that  are  potentially  affected  by  the 
proposed  MON  or  concerned  about  how 
it  may  apply  to  coating  users  may  view 
comments  received  on  the  MON 
proposal  by  accessing  Docket  Niunber 
A-96-04. 

C.  Definitions 

Several  commenters  submitted  that 
the  definition  of  "deviation"  in  the 
proposed  rule  is  very  broad  or  overly 
complicated  and  requested  that  the 
definition  be  deleted.  The  commenters 
are  concerned  that  all  deviations  may  be 
considered  violations  of  the  standards. 
Two  commenters  requested  that  in  place 
of  the  term  "deviation,"  we  include  a 
definition  for  "excursion"  or 
"monitoring  excursion." 

We  are  using  the  term  "deviation"  to 
standardize  the  regulatory  language 
used  in  NESHAP  and  to  avoid  any 
confusion  that  might  be  caused  by  using 
multiple,  related  terms  such  as  excess 


emission,  exceedence,  excursion,  and 
deviation  in  the  same  regulatory 
program.  In  the  final  rule,  the  definition 
of  deviation  clarifies  that  any  failure  to 
meet  an  emission  limitation  (including 
an  operating  limit  or  work  practice 
standard)  is  a  deviation,  regardless  of 
whether  such  a  failure  is  specifically 
excused  or  occurs  at  times  when  the 
emission  limitations  do  not  apply,  for 
example,  during  startup,  shutdovtrn,  or 
malfunction.  The  enforcement  authority 
determines  violations.  The  definition  of 
deviation  is  consistent  with  the  use  of 
the  term  deviation  in  the  title  V 
operating  permit  program. 

D.  MACT  Floor  Determination 

One  commenter  asserted  that  the 
approach  followed  by  EPA  in  setting  the 
OCE  MACT  floor  was  flawed  and 
proposed  an  alternative  approach  to 
setting  the  MACT  floor.  The  commenter 
points  out  that  the  CAA  gives  EPA  no 
direction  on  how  to  determine  which 
sources  are  "best  performing," 
accordingly,  EPA  has  maximum 
flexibility  in  making  that  determination. 
In  the  commenter's  approach,  the  plants 
in  their  database  operating  with  add-on 
controls  were  sorted  from  the  lowest  to 
the  highest  post-control  HAP  emissions 
in  terms  of  lbs  of  HAP  per  lbs  of  solids 
applied.  The  OCE  was  calculated  for 
each  facility,  and  the  arithmetic  mean  of 
the  best  performing  12  percent  of  the 
data  set  was  calculated  at  93.6  percent. 
The  commenter  asserts  that  this 
approach  to  setting  the  MACT  floor  is 
more  appropriate  than  EPA's  method 
because  it  better  defines  the  "best 
performing  sources,"  basing 
performance  on  the  amount  of  HAP 
emitted  per  solids  applied  rather  than 
just  focusing  on  OCE.  The  commenter 
claims  that  this  approach  also  generates 
a  more  diverse  group  of  coating  lines  in 
the  MACT  floor  facilities  than  EPA's 
method.  The  commenter  submitted  that 
EPA  followed  a  flexible  approach  in 
setting  MACT  floors  for  other  NESHAP 
because  of  the  diversity  of  industry 
sectors  and  types  and  formulation  of 
coatings  used,  diversity  that  is  also 
found  in  the  coil  coating  industry. 

We  agree  that  we  have  flexibility  in 
determining  what  constitutes  the  best- 
performing  12  percent  of  sources: 
however,  using  the  methodology 
proposed  by  the  commenter  erroneously 
accepts  that  low  post-controlled 
emissions  is  the  result  of  OCE  alone. 
Post-controlled  emissions  most  often 
reflect  a  combination  of  low-HAP 
coating  formulation  and  OCE.  Given  the 
nature  of  the  metal  coil  surface  coating 
process  and  the  prevalence  of  add-on 
controls  in  the  industry,  we  determined 
that  ranking  facilities  by  the  highest 
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level  of  control  their  control  devices 
achieve  is  the  correct  method  of 
establishing  the  best  performers.  This 
methodology  generated  a  universe  of 
floor  facilities  that  represents  the 
diversity  of  facilities  in  the  industry. 
The  floor  facilities  coat  the  range  of 
product  types  found  in  the  metal  coil 
coating  source  category. 

Several  commenters  asserted  that  the 
proposed  OCE  of  98  percent  is  too 
stringent  for  existing  sources.  The 
commenters  supported  an  OCE  of  95 
percent  for  existing  sources  and  98 
percent  for  new  sources.  The 
commenters  submitted  that  thermal 
oxidation  (the  overwhelming  choice  for 
VOC/HAP  control  in  the  coil  coating 
industry)  is  limited  to  achieving  98 
percent  destruction  efficiency  for  new, 
properly  designed  units  and  that 
existing  thermal  and  catalytic  oxidizers 
caimot  achieve  98  percent  destruction 
efficiency  on  a  long-term,  continuous 
basis. 

The  EPA  used  data  submitted  by  coil 
coating  facilities  on  their  ICR  as  the 
primary  basis  for  establishing  a  98 
percent  OCE.  Reported  values  show  that 
these  control  systems  are  capable  of 
achieving  greater  than  99  percent  HAP 
destruction,  based  on  100  percent 
capture  and  greater  than  99  percent 
destruction  efficiencies.  The  average 
reported  OCE  of  the  MACT  floor 
facilities  is  99.4  percent  To  determine 
the  level  of  emission  control  that  is 
consistently  achievable  with  this 
technology,  we  also  considered  the  level 
of  control  that  the  EPA  has  generally 
found  to  be  achievable.  In  addition  to 
general  EPA  guidance,  available 
literature  was  reviewed  and  state 
agencies  and  vendors  of  control 
equipment  were  contacted  (docket  No. 
A-97-47)  for  further  information 
indicating  the  appropriate  control 
efficiency  for  thermal  oxidizers.  All  of 
these  sources  indicate  that  thermal 
oxidizers  routinely  achieve  destruction 
efficiencies  of  at  least  98  percent. 

With  respect  to  the  performance  of 
catalytic  oxidizers,  for  inlet 
concentrations  greater  than  100  ppm, 
catalytic  oxidizers  can  achieve  95  to  98 
percent  destruction  (docket  No.  A-97- 
47).  Though  95  percent  destruction  is 
typical,  98  percent  can  be  achieved 
through  the  use  of  larger  catalyst 
volumes  and/or  higher  temperatures. 

E.  Achievability  of  the  Standards 

Several  commenters  submitted  that 
the  emission  rate  limit  should  be  less 
restrictive.  One  commenter  presented  an 
alternative  emission  rate  proposal  based 
on  upper-bound  HAP  formulation. 
Under  the  commenter's  proposal,  the 
average  minimum  solids  content  for  the 


eleven  floor  facilities  is  29.1  percent 
solids  by  volume.  Therefore,  the 
commenters  request  that  EPA  use  a 
representative  coating  of  30  percent 
solids  and  70  percent  HAP  to  derive  the 
equivalent  emission  rate  compliance 
option  instead  of  the  40  percent  solids 
and  60  percent  HAP  ratio  used  for  the 
proposed  standard.  The  representative 
coating  would  then  yield  a  precontrol 
emission  rate  of  18.5  lbs  HAP/gal  solids 
applied,  which  then  generates  an 
equivalent  emission  rate  of  0.37  lb  HAP/ 
gal  solids  applied  when  factored  by  the 
98  percent  OCE.  The  conunenters  also 
requested  that  the  compliance  averaging 
period  be  a  12-month  rolling  average. 
This  would  account  for  the  use  of 
annual  average  data  in  the  derivation  of 
the  equivalent  emission  rate  and  the 
significant  variability  in  the  types  of 
coatings  toll  coaters  typically  apply  over 
a  1-year  period. 

We  agree  with  the  commenter  that  in 
this  case,  the  emission  rate  limit  should 
be  a  rolling  l<2-month  emission  rate 
because  the  data  on  which  the  limit  was 
set  reflect  annual  averages  and  some 
segments  of  the  coil  coating  industry 
may  experience  significant  variation 
from  month  to  month  in  types  of 
coatings  used  and  their  H^U*  contents. 
This  revision  has  been  incorporated  into 
§63.5170  of  the  final  rule.  In  addition, 
we  agree  that  the  alternative  emission 
rate  limit  and  compliant  coating  option 
should  be  revised  to  reflect  the  average 
of  the  lowest  solids/highest  HAP 
applied  by  the  MACT  floor  facilities  in 
the  database.  The  revised  emission  rate 
limit  and  compliant  coating  option  is 
0.38  lb  of  HAP  per  gallon  of  solids 
applied  during  each  12-month 
compliance  period. 

Several  commenters  submitted  that 
EPA  has  proposed  a  single  set  of 
emission  standards  to  regulate  the  entire 
coil  coating  industry,  thereby  failing  to 
account  for  the  significant  diversity  in 
various  segments  of  the  industry.  One 
commenter  requested  that  EPA 
subcategorize  or,  at  a  minimimi,  set 
different  emission  limits  for  different 
types  of  coil  coating  operations  based  on 
coating  use- (water-borne  or  solvent- 
borne),  end  use  industrial  sector  or  the 
type  of  coating  business  (toll  coating 
versus  captive  coating).  Two  of  the 
commenters  note  that  EPA  specifically 
requested  comment  on  the 
appropriateness  of  requiring  the 
proposed  emission  limits  for 
electrodeposition  coating  (e-coat)  lines 
using  water-borne  coatings  that  comply 
with  NSPS  and  reasonably  available 
control  technology  (RACf )  VOC  limits. 
One  commenter  added  that  the  MACT 
floor  facilities  on  which  the  emission 
limits  are  based  are  comprised  of  a 


disproportionate  number  of  coating 
lines  that  produce  stock  for  architectural 
and  building  products,  a  segment  of  the 
coil  coating  industry  characterized  by 
application  of  solvent-bome  coatings 
with  significant  HAP  content  and  use  of 
enhanced  VOC  control  systems. 

We  agree  with  the  conimenters  that 
there  is  some  diversity  in  the  industry 
and  designed  the  standard  with 
sufficient  flexibility  to  accommodate 
that  diversity.  It  was  based  on  emission 
control  levels  achieved  by  the  MACT 
floor  facilities  which  included  most 
segments  of  the  industry.  The  emission 
standard  is  in  two  different  fbrmats  and 
allows  four  options  for  demonstrating 
compliance,  providing  significant 
compliance  flexibility  for  the  various 
segments  of  the  industry.  The  various 
options  for  demonstrating  compliance 
with  the  emission  rate  limit  provide 
viable  alternatives  for  facilities  using 
water-borne  coatings,  electrodeposition 
coating  lines,  or  solvent  borne  coatings 
vdth  relatively  higher  solids  and  lower 
HAP  contents  than  facilities  that  choose 
to  comply  with  the  98  percent  OCE.  To 
account  for  the  variability  in  coatings 
used  from  month  to  month  and  to  allow 
for  the  most  adverse  conditions  that 
could  be  expected,  we  revised  the 
emission  rate  limit  and  compliant 
coating  option  to  reflect  the  lowest 
levels  of  solids  used  at  facilities  over  a 
year.  In  addition  to  this,  the  final  rule 
provides  a  rolling  12-month  compliance 
period  over  which  emission  rates  are 
determined  rather  than  a  block  month 
compliance  period.  These  allowances 
and  adjustments  to  the  final  rule 
provide  greater  flexibility  for 
compliance  than  subcategorization  or 
dividing  facilities  into  sectors  and 
setting  a  separate  limit  for  each  sector. 

One  commenter  submitted  that  due  to 
differences  in  operations  and  coating 
type,  water-based  deck  lines  with  in- 
line tandem  coating  and  roll  forming 
operations  must  be  considered 
separately  from  and  treated  differently 
than  traditional  coil  coating  lines  using 
solvent-based  coatings  and  requested 
that  a  water-based  compliant  emission 
rate  alternative  of  0.518  lb  of  HAP/gal  of 
soUds  applied  (i.e.,  0.062  kg/1)  be 
established  because  it  is  the  lowest 
water-based  HAP  emission  rate 
commercially  demonstrated  for  all 
colors  and  all  seasons  of  the  year. 

A  compliant  coating  option  in  the 
form  of  an  emission  rate  was  included 
in  the  proposed  rule  and  has  been 
revised  to  be  less  stringent  in  the  final 
rule.  The  final  emission  rate  is  0.38  lb 
organic  HAP  per  gallon  of  coating  solids 
applied,  averaged  over  a  12-month 
period.  This  compliance  option  was 
included  as  a  pollution  prevention 


39806  Federal  Register  /  Vol.  67,  No.  Ill /Monday,  June  10,  2002 /Rules  and  Regiilations 


alternative  for  facilities  using  coatings 
that  contain  lower  levels  of  HAP  so  that 
the  application  of  controls  like  those 
needed  for  higher-HAP  coating 
operations  would  not  be  necessary.  Of 
the  six  facilities  in  the  MACT  database 
operating  water-based  deck  lines,  at 
least  two  of  the  facilities  should  be  able 
to  comply  using  this  option  without 
reformulating  coatings  or  applying  any 
controls.  Data  submitted  by  the 
remaining  four  deck  facilities  indicate 
that  they  will  need  neither  oxidizers,  nor 
PTE  to  achieve  the  emission  rate  limit. 
They  would  be  able  to  achieve  the 
needed  emission  reductions  using  other 
options  such  as  reformulation  or  solvent 
recovery.  The  commenter  suggested  an 
emission  rate  limit  of  0.518  lb  HAP  per 
gallon  of  coating  solids  applied  because 
purportedly,  it  is  the  lowest  rate  that 
can  be  achieved  for  all  colors  and  for  all 
seasons.  We  believe  the  final  emission 
rate  of  0.38  lb/gallon  is  achievable,  in 
part,  because  the  standard  allows 
averaging  of  all  coatings  across  a  12- 
month  period.  Thus,  a  source  woidd  be 
able  to  offset  usage  of  higher-HAP 
coatings,  such  as  the  one  the  commenter 
describes,  with  usage  of  lower-HAP 
coatings  at  other  times  in  order  to 
average  below  the  emission  rate  limit 
over  12  months.  Therefore,  given  the 
compliance  alternatives,  EPA  believes 
that  the  final  rule  provides  sufficient 
flexibility  for  soiut:es  such  as  these  to 
comply. 

F.  Monitoring 

Three  commenters  submitted  that  it  is 
inappropriate  to  use  the  catalyst  bed 
outlet  temperature  as  a  continuous 
compliance  operating  parameter 
because  the  temperature  rise  across  the 
bed  is  a  function  of  the  total  VOC 
loading  to  the  oxidizer.  One  of  the 
commenters  noted  that  the  preamble 
discussion  of  monitoring  requirements 
for  catalytic  incinerators  (65  FR  44619) 
stated  that  the  facility  must  establish 
operating  parameters  as  the  minimum 
gas  temperatures  both  upstream  and 
downstream  of  the  catalyst  bed;  the 
appropriate  section  of  the  proposed  Coil 
NESHAP  (§  63.5160(d)(3))  stated  that 
the  operating  parameter  for  a  catalytic 
oxidizer  is  limited  to  the  miniTnnm  gas 
temperature  at  the  inlet  to  the  catalyst 
bed. 

Our  intent  was  to  include  in 
§  63.5160(d)(3)  of  the  proposed  rule  that 
both  the  outlet  temperature  and  the  inlet 
temperature  be  used  as  the  operating 
parameters  for  catalytic  oxidizers,  in 
order  to  calculate  the  temperature 
change  across  the  catalyst  bed.  This 
temperature  change  is  indicative  of 
catalyst  activity.  The  final  rule  has  been 
corrected  to  agree  with  the  proposal 


preamble  discussion  and  to  clarify  the 
original  intent.  Also,  an  alternative  to 
this  monitoring  has  been  added  to  the 
rule.  In  lieu  of  monitoring  the  inlet  and 
outlet  gas  temperatures  to  calculate 
temperature  change  across  the  catalyst 
bed,  facilities  may  meet  a  minimum  gas 
temperatuj^  at  the  inlet  to  the  catalyst 
bed  established  during  the  performance 
test  and  develop  and  implement  an 
inspection  and  maintenance  plan  for  the 
catalytic  oxidizer. 

One  commenter  noted  that  there  are 
no  specifications  for  monitoring  system 
accuracy,  calibration  fi^quency,  etc.  in 
§  63.5150(a)(4)  of  the  nde  for  capture 
systems.  The  commenter  submitted  that 
the  standard  should  spell  out  what 
monitoring  should  be  done,  how  to  set 
the  operating  parameters  (including 
appropriate  averaging  time)  and  specify 
reporting  for  various  capture  system 
options  as  it  does  for  control  equipment 
options. 

At  the  time  of  proposal  of  this 
NESHAP,  we  had  not  devel0i}ed  critoria 
for  the  monitoring  of  capture  systems 
and  proposed  some  minimum  criteria 
for  facilities  to  follow  to  develop 
monitoring  plans  for  their  site-specific 
conditions.  After  proposal  of  this 
^4ESHAP,  we  developed  criteria  to  be 
used  for  setting  operating  parameter 
limits  for  monitoring  capture  systems. 
These  criteria  will  be  included  in 
implementation  materials  we  are 
developing  for  the  final  metal  coil 
surface  coating  rule  as  an  example  that 
facilities  may  follow  in  developing  their 
monitoring  plans. 

G.  Administrative  Requirements 

One  commenter  asserted  that  EPA's 
conclusion  that  the  coil  coating  MACT 
proposal  was  not  a  significant  regiUatory 
action  subject  to  Office  of  Management 
and  Budget  (0MB)  review  under 
Executive  Order  12866  is  wrong  because 
it  is  in  direct  conflict  with  express  CAA 
provisions  requiring  the  reduction  of 
ozone  precursors  such  as  NOx  and  with 
the  avowed  policies  of  the  Clinton-Gore 
Administration  to  reduce  greenhouse 
gas  emissions.  The  conmienter  asserts, 
in  the  terms  set  /orth  in  the  Executive 
Order,  EPA's  98  percent  OCE  standard 
creates  a  "serious  inconsistency  or 
otherwise  interferes"  with  actions  taken 
or  planned  by  EPA,  by  other  agencies, 
and  by  the  President  to  reduce  ozone 
concentrations  across  the  coimtry  and  to 
reduce  greenhouse^as  emissions. 
Additionally,  the  commenter  alleges  the 
98  percent  OCE,  at  a  minimum,  raises 
"novel  legal  or  policy  issues"  regarding 
whether  EPA  has  made  the  correct 
choice  between  HAP  emissions  and 
NOx  and  carbon  dioxide  emissions.  The 
commenter  estimates  that  establishing  a 


98  percent  OCE  limit  instead  of  their 
proposed  95  percent  OCE  will  cause 
approximately  230  tpy  additional  NOx 
and  279,000  tpy  additional  carbon 
dioxide  per  year  to  reduce  HAP 
emissions  by  an  incremental  590  tpy. 
Accordingly,  the  commenter  asserts  that 
EPA  must  submit  the  coil  coating  MACT 
standard  to  0MB  review  under  the 
terms  of  the  Executive  Order. 

We  do  not  agree  that  the  coil  coating 
NESHAP  is  a  significant  regulatory 
action  subject  to  OMB  review  under 
Executive  Order  12866.  It  does  not  meet 
any  of  the  criteria  for  such  a 
classification,  including  the  "novel  legal 
or  policy  issues"  criterion.  The  EPA's 
estimates  for  NOx  and  CO2  emissions 
increases  resulting  from  the  standard  are 
significantly  lower  than  the 
commenter's  estimates.  We  estimate 
these  increases  to  be  about  3  percent 
above  baseline  emissions,  while  HAP 
emissions  reductions  of  53  percent  will 
be  achieved  by  this  standard.  Therefore, 
the  final  metal  coil  NESHAP  was  not 
submitted  to  OMB  for  review. 

The  commenter  believes  that  EPA  also 
incorrectly  determined  that  the  coil 
coating  standard  would  not  significanUy 
impact  a  substantial  number  of  small 
entities.  The  Regulatory  Flexibility  Act 
(RFA),  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  requires 
Federal  regulatory  agencies  to  determine 
whether  a  proposed  or  final  regulation 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
According  to  "EPA  Interim  Guidance  for 
Implementing  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
and  Related  Provisions  of  the  Regulatory 
Flexibility  Act"  (EPA,  1997f),  ourent 
Agency  policy  is  to  implement  the  RFA 
as  written;  that  is,  "regulatory  flexibility 
analyses  as  specified  by  the  RFA  will 
not  be  required  if  the  Agency  certifies 
that  the  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  However,  it 
remains  Agency  policy  that,  even  when 
the  Agency  makes  a  certification  of  "no 
significant  impact,"  program  offices 
should  assess  the  impact  of  every  rule 
on  small  entities  and  minimize  any 
impact  to  the  extent  feasible,  regardless 
of  the  size  of  the  impact  or  the  number 
of  small  entities  affected. 

In  accordance  with  SBREFA  and 
Agency  guidance,  a  screening  analysis 
was  conducted  for  the  MACT  floor  and 
its  projected  costs  to  determine  if  the 
rule  imposed  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  Agency  also  calculated  the  share  of 
annual  compliance  cost  relative  to 
baseline  sales  for  each  company.  This 
approach  is  consistent  with 
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recommended  criteria  from  EPA's 
Guidance  on  Implementing  SBREFA 
and  RFA  for  evaluating  the  economic 
impact  of  a  rule  on  small  entities.  These 
results  do  not  support  a  claim  of 
significant  impact  on  a  substantial 
number  of  small  businesses. 

V.  What  Are  the  Environmental, 
Energy,  Cost,  and  Economic  Impacts? 

As  explained  below,  we  do  not  expect 
any  significant  adverse  environmental 
or  energy  impacts  resulting  from  the 
final  rule.  Any  negative  economic 
impacts  are  also  expected  to  be  small. 
Actual  compliance  costs  will  depend  on 
each  source's  existing  equipment  and 
the  modifications  made  to  comply  with 
the  standard.  We  have  estimated  that 
the  installation  of  PTE  and  the 
installation  of,  or  improvement  to, 
thermal  oxidizers  at  existing  facilities 
could  require  nationwide  capital  costs 
of  approximately  $18.1  million  and 
annual  costs  of  about  $7.6  million.  Costs 
could  be  much  lower  if  facilities  choose 
to  use  low-HAP  coatings. 

A.  What  Are  the  HAP  Emissions 
Reductions? 

For  existing  soiu'ces  in  the  metal  coil 
coating  industry,  the  nationwide 
baseline  HAP  emissions  are  estimated  to 
be  2,258  Mg/yr  (2,484  tpy).  We  estimate 
that  implementation  of  the  final  rule 
will  reduce  emissions  from  these 
sources  by  1,198  Mg/yr  (1,318  tpy),  or 
approximately  53  percent. 

Since  the  emission  limits  for  new  and 
existing  sources  are  the  same,  emission 
reductions  for  new  sources  are  expected 
to  be  similar  to  the  53  percent  emission 
reduction  estimated  for  existing  sources. 

B.  What  Are  the  Secondary 
Environmental  Impacts 

Secondary  environmental  impacts  are 
considered  to  be  any  air,  water,  or  solid 
waste  impacts,  positive  or  negative, 
associated  with  the  implementation  of 
the  final  standards.  These  impacts  are 
exclusive  of  the  direct  organic  HAP  air 
emission  reductions  discussed  in  the 
previous  section. 

Most  of  the  organic  HAP  are  VOC. 
Capture  and  control  of  HAP  that  are 
presently  emitted  will  result  in  a 
decrease  in  VOC  emissions.  In  addition, 
the  emission  control  systems  used  to 
reduce  HAP  emissions  will  reduce  non- 
HAP  VOC  emissions  as  well.  We  do  not 
have  information  on  non-HAP  VOC 
emissions  from  metal  coil  coating 
operations;  consequently,  we  cannot 
quantify  the  reduction  of  VOC 
emissions.  However,  the  percent 
reduction  should  be  similar  to  the 
percent  reduction  in  HAP  emissions 
(i.e.,  about  53  percent).  Emissions  of 


VOC  have  been  associated  with  a  variety 
of  health  and  welfare  impacts.  The  VOC 
emissions,  together  with  nitrogen 
oxides,  are  precursors  to  the  formation 
of  ground  level  ozone,  or  smog. 
Exposiire  to  ambient  ozone  is 
responsible  for  a  series  of  public  health 
impacts  such  as  alterations  in  limg 
capacity  and  aggravation  of  existing 
respiratory  disease.  Ozone  exposure  can 
also  damage  forests  and  crops. 

The  use  of  newly  installed  or 
upgraded  control  devices  will  result  in 
greater  electricity  consumption. 
Increases  in  emissions  of  nitrogen 
oxides,  sulfur  dioxide,  carbon 
monoxide,  and  carbon  dioxide,  as  well 
as  certain  HAP,  from  electric  utilities 
could  result.  In  the  metal  coil  coating 
industry,  some  plants  will  comply  by 
installing  or  upgrading  oxidizers. 
Supplemental  fuel,  typically  natural  gas, 
will  be  used,  particularly  for  thermal 
oxidizers.  Combustion  of  this  fuel  will 
result  in  additional  carbon  dioxide 
emissions  and  may  result  in  additional 
emissions  of  nitrogen  oxides  and  carbon 
monoxide.  We  estimate  that  if  increases 
in  these  emissions  occur,  they  will  be 
small  (about  three  percent  above 
baseline). 

A  small  number  of  facilities  using 
waterbome  coatings  may  install 
condenser  systems  to  comply  with  the 
standard.  This  would  result  in  the 
generation  of  wastewater  streams  that 
may  require  treatment  to  remove  the 
HAP.  It  also  is  expected  that  some  metal 
coil  coating  facilities  will  comply  with 
the  proposed  standard  by  substituting 
non-HAP  materials  for  HAP  presently  in 
use.  In  some  cases,  the  non-HAP 
materials  may  be  VOC,  however,  in 
other  cases,  non-VOC  (e.g.,  water) 
materials  may  be  used.  Facilities 
converting  to  waterbome  materials  as  a 
means  or  partial  means  of  compliance 
may  have  reduced  Resource 
Conservation  and  Recovery  Act 
hazardous  waste  disposal  if  the  status  of 
the  waste  material  changes  from 
hazardous  to  nonhazardous.  An  increase 
in  wastewater  discharge  may  occur  if 
waste  material  and  waterbome  wash-up 
materials  are  discharged  to  publicly 
owned  treatment  works. 

New  and  upgraded  catalytic  oxidizers 
will  require  catalysts.  Catalyst  life  is 
estimated  to  be  more  than  10  years. 
Spent  catalysts  will  represent  a  small 
amount  of  solid  waste,  and  sometimes 
the  spent  catalyst  will  be  regenerated  by 
the  manufactiuer  for  reuse.  Activated 
carbon  used  in  solvent  recovery  systems 
is  returned  to  the  manufacturer  at  the 
end  of  its  useful  life  and  converted  to 
other  salable  products.  Little  solid  waste 
impact  is  expected  from  this  source. 


C.  What  Are  the  Energy  Impacts? 

The  operation  of  new  and  upgraded 
control  devices  will  require  additional 
energy.  Captiire  of  previously 
uncontrolled  solvent-laden  air  will 
require  fan  horsepower.  Operation  of 
oxidizers,  particularly  thermal 
oxidizers,  may  require  supplemental 
fuel  (typically  natiu-al  gas). 

The  total  additional  electrical  energy 
required  to  meet  the  standard  is 
estimated  to  be  2.3  million  kilowatt- 
hoiu-s  per  year.  Nationwide  incremental 
natiiral  gas  usage  is  expected  to  increase 
by  approximately  170  million  standard 
cubic  feet  per  year. 

D.  What  Are  the  Cost  Impacts? 

The  total  nationwide  capital  and 
annualized  costs  (1997  dollars) 
attributable  to  compliance  with  the  final 
standards  have  been  estimated  for 
existing  sources.  These  costs  are  based 
on  model  plant  analysis  of  the  least-cost 
measiu-e  using  HAP  emission  controls 
needed  for  facilities  to  attain  one  of  the 
compliance  options.  For  existing 
facilities,  with  the  exception  of  facilities 
applying  waterbome  coatings  that  do 
not  meet  the  emission  rate  limit,  the 
compliance  costs  represent  the 
incremental  costs  associated  with 
upgrading  existing  HAP  emission 
controls. 

Compliance  Costs  for  New  Sources. 
Since  the  HAP  emission  limits  for 
existing  and  new  sources  are  the  same, 
the  incremental  costs  required  to 
replace  existing  HAP  emission  controls 
are  an  indication  of  the  incremental 
costs  (above  baseline  level  controls)  that 
will  be  incurred  by  new  sources  to 
install  and  operate  the  level  of  HAP 
emission  controls  required  to  achieve 
the  emission  limits.  For  example,  for  a 
small  coating  line  with  one  application 
station  enclosed  by  a  PTE  and  a  thermal 
oxidizer  to  control  HAP  emissions,  the 
incremental  capital  costs  are  estimated 
to  be  about  $184,000,  and  the  annual 
costs  including  monitoring, 
recordkeeping,  and  reporting  costs 
approximately  $73,000.  Similarly,  for  a 
large  coating  line  with  two  application 
stations  enclosed  by  PTE  and  two 
thermal  oxidizers,  the  incremental 
capital  costs  are  estimated  to  be  about 
$392,000  and  the  annual  costs  around 
$174,000,  including  monitoring, 
recordkeeping,  and  reporting  costs.  A 
coating  line  applying  waterbome 
coatings  is  estimated  to  incur  capital 
costs  of  around  $1,008,000  and  annual 
costs  of  approximately  $371,000, 
including  monitoring,  recordkeeping, 
and  reporting  to  install  and  operate  a 
condenser  system  to  control  HaP 
emissions. 
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The  incremental  costs  incurred  for 
coating  lines  controlled  by  thermal 
incinerators  include  retrofit  factors,  and, 
thus,  for  new  sources  the  incremental 
costs  are  probably  overstated. 
Nonetheless,  the  estimated  costs  should 
not  deter  the  construction  of  new  metal 
coil  coating  lines  or  the  entry  of  new 
companies  into  the  industry. 

Capital  Costs  for  Existing  Sources. 
Capital  costs  will  be  incurred  by 
installing  capture  and  control  systems  at 
those  facilities  presently  without 
controls  and  upgrading  capture  and 
control  systems  at  existing  facilities  that 
do  not  meet  the  final  standard. 
Additionally,  the  purchase  of 
monitoring  equipment  may  be  needed 
as  a  capital  investment  to  meet  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  the  NESHAP. 
Total  nationwide  capital  costs  are 
estimated  at  $18.1  million,  based  on  the 
use  of  PTE,  thermal  oxidizers,  solvent 
recovery  systems,  and  monitoring 
equipment.  The  total  nationwide  capital 
costs  with  other  methods  of  control  are 
expected  to  be  lower. 

Annual  Costs  at  Existing  Sources. 
Total  nationwide  annual  costs  of  the 
final  standard  have  been  estimated  at 
approximately  $7.6  million  per  year 
with  the  use  of  PTE  and  new  or 
upgraded  thermal  oxidizers  or  solvent 
recovery  systems.  These  costs  intlude 
capital  recovery  over  a  15-year  period, 
operating  costs  for  the  newly  installed 
and  upgraded  capture  and  control 
systems,  and  costs  for  monitoring, 
recordkeeping,  and  reporting.  These  are 
net  costs  after  taking  into  account  the 
costs  presently  being  incurred  for  the 
baseline  control  level.  The  total 
nationwide  annual  costs  with  methods 
of  control  other  than  thermal  oxidizers 
are  expected  to  be  lower. 

E.  What  Are  the  Economic  Impacts 

The  Economic  Impact  Analysis  (ElA) 
(included  in  the  backgroimd 
information  docimient  (BED).  EPA  453/ 
P-00-001)  shows  that  the  expected 
price  increase  for  coated  metal  coils 
would  be  approximately  0.2  percent  as 
a  result  of  the  proposed  standards. 
Therefore,  no  adverse  impact  is 
expected  to  occur  for  those  industries 
that  consume  coated  metal  coils  such  as 
building  and  construction,  appliances, 
automotive  parts,  and  other  consimier 
products. 

The  distribution  of  costs  across  metal 
coil  coating  facilities  is  slanted  toward 
the  lower  impact  levels  with  many 
facilities  incurring  no  costs  or  only 
those  related  to  initial  perfomiance 
testing  and  annually  recurring 
monitoring,  recordkeeping,  and 
reporting.  The  EIA  indicates  that  these 


regulatory  costs  are  expected  to 
represent  less  than  1  percent  of  the 
vaJue  of  coating  services,  which  should 
not  cause  producers  to  cease  or  alter 
their  current  operations.  Hence,  no 
firms  or  facilities  are  at  risk  of  closure 
because  of  the  proposed  standards.  For 
more  information,  consult  the  docket  for 
this  project. 

rv.  What  Are  the  Administrative 
Requirements? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  0MB  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
listed  criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 


section  6  of  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  Although  section  6  of  Ebcecutive 
Order  13132  does  not  apply  to  this  rule, 
the  EPA  did  consult  with  State  and  local 
officials  to  enable  them  to  provide 
timely  input  in  the  development  of  this 
rule. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  final  rule  does  not 
have  tribal  implications,  as  specified.in 
Executive  Order  13175.  No  tribal 
governments  own  or  operate  metal  coil 
coating  operations.  Thus,  Executive 
Order  13175  does  not  apply  to  this  final 
rule. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
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explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  Today's  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks  and  because  it  is  not 
'economically  significant." 

'.  Executive  Order  13211,  Actions 
hnceming  Regulations  That 
'ignificantly  Affect  Energy  Supply, 

distribution,  or  Use 

la 

This  rule  is  not  subject  to  Executive 
der  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F-  Unfunded  Mandates  Reform  Act  of 
995 

Title  n  of  the  Unfunded  Mandates 
eform  Act  of  1995  (UMRA),  Public 
,w  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
cosUy,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
tmder  section  203  of  the  UMRA  a  small 


government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  The  rule 
does  not  impose  any  enforceable  duties 
on  State,  local,  or  tribal  governments, 
i.e.,  they  own  or  operate  no  sources 
subject  to  this  rule  and,  therefore,  are 
not  required  to  purchase  control 
systems  to  meet  the  requirements  of  this 
rule.  Regarding  the  private  sector,  EPA 
believes  the  rule  will  affect 
approximately  90  existing  facilities 
nationwide.  The  EPA  projects  that 
annual  economic  effects  will  be  $7.6 
million.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA.  Nevertheless,  in 
developing  this  rule,  EPA  consulted 
with  States  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  rule. 

In  addition,  the  EPA  has  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significanUy  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  rule  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601.  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  a  small  business 
according  to  Small  Business 
Administration  (SBA)  size  standards  by 
NAICS  code  of  the  owning  entity  (in 
this  case,  ranging  from  100-1,000 


employees;  see  table  below);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owrned  and  operated  and  is  not 
dominant  in  its  field. 

In  accordance  with  the  RFA  and 
SBREFA,  EPA  conducted  an  assessment 
of  the  standard  on  small  businesses 
within  the  metal  coil  coating  industry. 
Based  on  SBA  size  definitions  and 
reported  sales  and  employment  data, 
EPA  identified  19  of  the  49  companies 
owning  metal  coil  coating  facilities  as 
small  businesses.  Although  small 
businesses  represent  almost  39  percent 
of  the  companies  within  the  source 
category,  they  are  expected  to  incur  only 
8.5  percent  of  the  total  industry 
compliance  costs  of  approximately  $6.0 
million.  The  average  annual  compliance 
cost  share  of  sales  for  small  businesses 
is  less  than  0.2  percent  with  7  of  the  19 
small  businesses  not  expected  to  incur 
any  additional  costs  because  they  are 
permitted  as  synthetic  minor  HAP 
emission  sources.  After  considering  the 
economic  impacts  of  today's  rule  on 
small  entities,  we  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Although  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  we 
nonetheless  tried  to  limit  its  impact  on 
small  entities.  For  example,  the 
requirements  of  the  rule  only  apply  to 
major  sources  as  defined  in  40  CFR  part 
63  and  a  title  V  or  part  70  permit 
application  can  be  used  in  lieu  of  an 
initial  notification  imder  certain 
conditions.  Also,  during  the  background 
information  development  phase  of  the 
rulemaking,  numerous  stakeholder 
meetings  were  held  at  which  input  was 
solicited  from  small  entities. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  OMB  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  An  ICR  doc\iment  has  been 
prepared  by  EPA  (ICR  No.  1957.01)  and 
a  copy  may  be  obtained  from  Sandy 
Fanner  by  mail  at  the  Collection 
Strategies  Division  (2822),  U.S.  EPA. 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  email  at 
farmer.sandy®epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr.  The  information 
requirements  are  not  effective  imtil 
OMb  approves  them. 
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The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

Tne  public  burden  of  monitoring, 
recordkeeping,  and  reporting  for  this, 
collection  is  estimated  to  average  281 
hours  per  year  per  coil  coating  facility 
for  each  year  after  the  date  of 
promulgation  of  the  rule  including  time 
for  reviewing  instructions,  searching 
existing  data  soiirces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Monitoring, 
recordkeeping,  and  reporting  costs  also 
include  the  startup  costs  associated  with 
initial  performance  tests  and  associated 
notifications  and  reports  required  to 
demonstrate  initial  compliance; 
emission  rate  limit  monthly  compliance 
determinations;  semiaimual  reports 
when  someone  does  not  follow  a  plan 
for  startups,  shutdowns,  and 
malfunctions;  quarterly  and  semiannual 
reports  on  excess  emissions; 
maintenance  inspections:  notices;  and 
recordkeeping.  The  total  annualized 
costs  associated  with  monitoring, 
recordkeeping,  and  reporting  have  been 
estimated  at  $784,179  which  include  the 
estimated  annualized  capital  costs  of 
$232,076. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  in  40 
CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  biuxlen,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division  (2822),  U.S.  EPA,  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW,  Washington,  DC  20503 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  June  10, 
2002,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  Jime  10,  2002. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  (Public  Law  No. 
104-113;  15  U.S.C.  272  note)  directs  the 
EPA  to  use  volimtary  consensus 
standards  in  their  regulatory  and 
procurement  activities  iinless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volxmtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  volimtary 
consensus  standards. 

This  rulemaking  involves  technical 
standards.  The  EPA  cites  the  following 
standards  in  this  rule:  EPA  Methods  1 , 
lA,  2,  2A,  2C,  2D,  2F,  2G,  3,  3A,  3B,  4, 
24,  25,  25A,  204,  204A-F,  and  311. 
Consistent  with  the  NTTAA.  EPA 
conducted  searches  to  identify 
volimtary  consensus  standards  in 
addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  lA,  2A,  2D,  2F,  2G,  204,  204A 
through  204F,  and  311.  The  search  and 
review  results  have  been  documented 
and  are  placed  in  the  docket  (docket  No. 
A-97-47)  for  this  rule. 

The  three  volimtary  consensus 
standards  described  below  were 
identified  as  acceptable  alternatives  to 


EPA  test  methods  for  the  purposes  of 
this  rule. 

The  voluntary  consensus  standard 
ASME  PTC  19-10-1981-Part  10,  "Flue 
and  Exhaust  Gas  Analyses,"  is  cited  in 
this  rule  for  its  manual  method  for 
measuring  the  oxygen,  carbon  dioxide, 
and  carbon  monoxide  content  of 
exhaust  gas.  This  part  of  ASME  PTC  19- 
10-1981-Part  10  is  an  acceptable 
alternative  to  Method  3B. 

The  two  voluntary  consensus 
standards,  ASTM  D2697-86 
(Reapproved  1998)  "Standard  Test 
Method  for  Volume  Nonvolatile  Matter 
in  Clear  or  Pigmented  Coatings"  and 
ASTM  D6093-97  "Standard  Test 
Method  for  Percent  Volume  Nonvolatile 
Matter  in  Clear  or  Pigmented  Coatings 
Using  a  Helium  Gas  Pycnometer,"  are 
cited  in  this  rule  as  acceptaiile 
alternatives  to  EPA  Method  24  to 
determine  the  volume  solids  content  of 
coatings.  Currently,  EPA  Method  24 
does  not  have  a  procedure  for 
determining  the  volume  of  solids  in 
coatings.  These  standards  augment  the 
procedures  in  Method  24,  which 
currently  states  that  volume  solids 
content  be  calculated  from  the  coating 
manufacturer's  formulation. 

Six  voluntary  consensus  standards: 
ASTM  D1475-90,  ASTM  D2369-95, 
ASTM  D3792-91,  ASTM  D4017-96a, 
ASTM  D4457-85  (Reapproved  91),  and 
ASTM  D5403-93  are  already 
incorporated  by  reference  in  EPA 
Method  24.  Five  voluntary  consensus 
standards:  ASTM  D1979-91,  ASTM 
D3432-89,  ASTM  D4747-87,  ASTM 
D4827-93,  and  ASTM  PS9-94  are 
incorporated  by  reference  in  EPA 
Method  311. 

In  addition  to  the  voluntary 
consensus  standards  EPA  proposes  to 
use  iii  this  rule,  the  search  for  emissions 
measurement  procedures  identified  11 
other  voluntary  consensus  standards. 
The  EPA  determined  that  nine  of  these 
11  standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  standards  in  this 
rule  were  impractical  alternatives  to 
EPA  test  methods  for  the  purposes  of 
this  rule.  Therefore,  EPA  does  not 
intend  to  adopt  these  standards  for  this 
purpose.  The  reasons  for  this 
determination  for  the  nine  niethods  are 
discussed  below. 

The  voluntary  consensus  standard 
ASTM  D3154-O0.  "Standard  Method  for 
Average  Velocity  in  a  Duct  (Pitot  Tube 
Method),"  is  impractical  as  an 
alternative  to  EPA  Methods  1,  2,  2C,  3, 
3B,  and  4  for  the  purposes  of  this 
rulemaking  since  the  standard  appears 
to  lack  in  quality  control  and  quality 
assurance  requirements.  Specifically, 
ASTM  D3 154-00  does  not  include  the 
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following:  (1)  Proof  that  openings  of 
standard  pitot  tube  have  not  been 
plugged  during  the  test;  (2)  if 
differential  pressure  gauges  other  than 
inclined  manometers  (e.g.,  magnehelic 
gauges)  are  used,  their  calibration  must 
be  checked  after  each  test  series;  and  (3) 
the  fi«quency  and  validity  range  for 
calibration  of  the  temperature  sensors. 

The  voluntary  consensus  standard 
ASTM  D3464-g6  (2001),  "Standard  Test 
Method  Average  Velocity  in  a  Duct 
Using  a  Thermal  Anemometer,"  is 
impractical  as  an  alternative  to  EPA 
Method  2  for  the  purposes  of  this 
rulemaking  primarily  because 
applicability  specifications  are  not 
clearly  defined,  e.g.,  range  of  gas 
composition,  temperature  limits.  Also, 
the  lack  of  supporting  quality  assurance 
data  for  the  calibration  procedures  and 
specifications,  and  certain  variability 
issues  that  are  not  adequately  addressed 
by  the  standard  limit  EPA's  ability  to 
make  a  definitive  comparison  of  the 
method  in  these  areas. 

The  voluntary  consensus  standard 
ISO  10780:1994.  "Stationary  Source 
Emissions-Measurement  of  Velocity  and 
Volume  Flowrate  of  Gas  Streams  in 
Ducts,"  is  impractical  as  an  alternative 
to  EPA  Method  2  in  this  rulemaking. 
The  standard  recommends  the  use  of  an 
L-shaped  pitot,  which  historically  has 
not  been  recommended  by  EPA.  The 
EPA  specifies  the  S-type  design  which 
has  large  openings  that  are  less  likely  to 
plug  up  with  dust. 

Two  voluntary  consensus  standards, 
EN  12619:1999  "Stationary  Source 
Emissions-Determination  of  the  Mass 
Concentration  of  Total  Gaseous  Organic 
Carbon  at  Low  Concentrations  in  Flue 
Gases — Continuous  Flame  Ionization 
Detector  Method"  and  ISO  14965: 
2000(E)  "Air  Quality-Determination  of 
Total  Nonmethane  Organic  Compounds- 
Cryogenic  Preconcentration  and  Direct 
Flame  Ionization  Method,"  are 
impractical  alternatives  to  EPA  Method 
25  and  25A  for  the  purposes  of  this 
rulemaking  because  the  standards  do 
not  apply  to  solvent  process  vapors  in 
concentrations  greater  than  40  ppm  (EN 
12619)  and  10  ppm  carbon  (ISO  14965). 
Methods  whose  upper  limits  are  this 
low  are  too  limited  to  be  useful  in 
measuring  source  emissions,  which  are 
expected  to  be  much  higher. 

The  voluntary  consensus  standard, 
CAN/CSA  Z223.2-M86  (1986),  "Method 
for  the  Continuous  Measurement  of 
Oxygen,  Carbon  Dioxide,  Carbon 
Monoxide,  Sulphur  Dioxide,  and  Oxides 
of  Nitrogen  in  Enclosed  Combustion 
Flue  Gas  Streams,"  is  unacceptable  as  a 
substitute  for  EPA  Method  3A  since  it 
does  not  include  quantitative 
specifications  for  measurement  system 


performance,  most  notably  the 
calibration  procedures  and  instrument 
performance  characteristics.  The 
instrument  performance  characteristics 
that  are  provided  are  nonmandatory  and 
also  do  not  provide  the  same  level  of 
quality  assurance  as  the  EPA  methods. 
For  example,  the  zero  and  span/ 
calibration  drift  is  only  checked  weekly, 
whereas  the  EPA  methods  requires  drift 
checks  after  each  run. 

Two  very  similar  standards,  ASTM 
D5835-95,  "Standard  Practice  for 
Sampling  Stationary  Source  Emissions 
for  Automated  Determination  of  Gas 
Concentration,"  and  ISO  10396:1993, 
"Stationary  Source  Emissions:  Sampling 
for  the  Automated  Determination  of  Gas 
Concentrations,"  are  impractical 
alternatives  to  EPA  Method  3A  for  the 
purposes  of  this  rulemaking  because 
they  lack  in  detail  and  quality 
assurance/quality  control  requirements. 
Specifically,  these  two  standards  do  not 
include  the  following:  (1)  Sensitivity  of 
the  method;  (2)  acceptable  levels  of 
analyzer  calibration  error;  (3)  acceptable 
levels  of  sampling  system  bias;  (4)  zero 
drift  and  calibration  drift  limits,  time 
span,  and  required  testing  ft^uency;  (5) 
a  method  to  test  the  interference 
response  of  the  analyzer;  (6)  procedures 
to  determine  the  minimum  sampling 
time  per  run  and  minimum 
measurement  time;  and  (7) 
specifications  for  data  recorders,  in 
terms  of  resolution  (all  types)  and 
recording  intervals  (digital  and  analog 
recorders,  only). 

The  voluntary  consensus  standard 
ISO  12039:2001,  "Stationary  Source 
Emissions — Determination  of  Carbon 
Monoxide,  Carbon  Dioxide,  and 
Oxygen — Automated  Methods,"  is  not 
acceptable  as  an  alternative  to  EPA 
Method  3 A.  This  ISO  standard  is- similar 
to  EPA  Method  3A,  but  is  missing  some 
key  features.  In  terms  of  sampling,  the 
hardware  required  by  ISO  12039:2001 
does  not  include  a  3-way  calibration 
valve  assembly  or  equivalent  to  block 
the  sample  gas  flow  while  calibration 
gases  are  introduced.  In  its  calibration 
procedures,  ISO  12039:2001  only 
specifies  a  two-point  calibration  while 
EPA  Method  3A  specifies  a  three-point 
calibration.  Also,  ISO  12039:2001  does 
not  specify  performance  criteria  for 
calibration  error,  calibration  drift,  or 
sampling  system  bias  tests  as  in  the  EPA 
method,  although  checks  of  these 
quality  control  features  are  required  by 
the  ISO  standard. 

Two  of  the  11  voluntary  consensus 
standards  identified  in  this  search  were 
not  available  at  the  time  the  review  was 
conducted  for  the  purposes  of  this  rule 
because  they  are  under  development  by 
a  voluntary  consensus  body:  ASME/BSR 


MFC  13M,  "Flow  Measurement  by 
Velocity  Traverse."  for  EPA  Method  2 
(and  possibly  1);  and  ASME/BSR  MFC 
12M,  "Flow  in  Closed  Conduits  Using 
Multiport  Averaging  Pitot  Primary 
Flowmeters,"  for  EPA  Method  2. 

Section  63.5160  to  subpart  SSSS  of 
this  standard  list  the  EPA  testing 
methods  included  in  the  regulation. 
Under  §  63.7(f)  of  Subpart  A  of  the 
General  Provisions,  a  source  may  apply 
to  EPA  for  permission  to  use  alternative 
test  methods  in  place  of  any  of  the  EPA 
testing  methods. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  May  15.  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  63.14  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  adding  new  paragraphs  (b)(24)  and 
(25)  and  (j)  to  read  as  follows: 

§  63.1 4    Incorporations  by  rstorenca. 

•        *        •        *        • 

(b)  The  following  materials  are 
available  for  purchase  from  at  least  one 
of  the  following  addresses:  American 
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Society  for  Testing  and  Materials 
(ASTM),  100  Ban  Harbor  Drive.  Post 
Office  Box  C700,  West  Conshohocken, 
PA  1942&-2959;  or  ProQuest,  300  North 
Zeeb  Road,  Ann  Arbor,  MI  48106. 
«        *        *        •        * 

(24)  ASTM  02697-86(1998) 
(Reapproved  1998).  Standard  Test 
Method  for  Volume  Nonvolatile  Matter 
in  Clear  or  Pigmented  Coatings.  IBR 
approved  for  §  63.5160(c). 

(25)  ASTM  D6093-97.  Standard  Test 
Method  for  Percent  Voliune  Nonvolatile 
Matter  in  Clear  or  Pigmented  Coatings 
Using  a  Helium  Gas  Pycnometer,  IBR 
approved  for  §  63.5160(c). 

•        •        •        *        • 

(j)  The  following  material  is  available 
for  purchase  from  at  least  one  of  the 
following  addresses:  ASME 
International,  Orders/Inquiries.  P.O.  Box 
2300,  Fairfield,  NJ  07007-2300;  or 
Global  Engineering  Documents,  Sales 
Department,  15  Inverness  Way  East, 
Englewood,  CO  80112:  ANSI/ ASME 
PTC  19.10-1981,  Flue  and  Exhaust  Gas 
Analyses,  IBR  approved  for 
§63.5160(d)(l)(iii). 

3.  Part  63  is  amended  by  adding 
subpart  SSSS  to  read  as  follows: 

Subpart  SSSS— National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Surface  Coating  of  Metal  Coil 

Sec. 

What  This  Subpart  Covers 

63.5080    What  is  in  this  subpart? 
63.5090    Does  this  subpart  apply  to  me? 
63.5100    Which  of  my  emissions  sources  are 

affected  by  this  subpart? 
63.5110    What  special  definitions  are  used 

in  this  subpart? 

Emission  Standards  and  Compliance  Dates 

63.5120  What  emission  standards  must  I 
meet? 

63.5121  What  operating  limits  must  I  meet? 
63.5130    When  must  I  comply? 

General  Requirements  for  Compliance  Mrith 
the  Emission  Standards  and  for  Monitoring 
and  Performance  Tests 

63.5140    What  general  requirements  must  I 

meet  to  comply  with  the  standards? 
63.5150    If  I  use  a  control  device  to  comply 

with  the  emission  standards,  what 

monitoring  must  I  do? 
63.5160    What  performance  tests  must  I 

complete? 

Requirements  for  Showing  Compliance 

63.5170    How  do  I  demonstrate  compliance 
with  the  standards? 

Reporting  and  Recordkeeping 

63.5180    What  reports  must  I  submit? 
63.5190    What  records  must  I  maintain? 

Delegation  of  Authority 

63.5200    What  authorities  may  be  delegated 

to  the  States? 
63.5201-63.5209    [Reserved] 


Tables  to  Subpart  SSSS  of  Part  63 

Table  1  to  Subpart  SSSS  of  Part  63.  Operating 

Limits  if  Using  Add-on  Control  Devices 

and  Capture  System 
Table  2  to  Subpart  SSSS  of  Part  63. 

Applicability  of  General  Provisions  to 

Subpart  SSSS 

What  This  Subpart  Covers 

§63.5080    Wfiat  is  in  this  subpart? 

This  subpart  describes  the  actions  you 
must  take  to  reduce  emissions  of 
hazardous  air  pollutants  (HAP)  if  you 
own  or  operate  a  facility  that  performs 
metal  coil  surface  coating  operations 
and  is  a  major  soiuce  of  HAP.  This 
subpart  establishes  emission  standards 
and  states  what  you  must  do  to  comply. 
Certain  requirements  apply  to  all  who 
must  comply  with  the  subpart;  others 
depend  on  the  means  you  use  to  comply 
with  an  emission  standard. 

S  63.5090    Does  this  subpart  apply  to  me? 

(a)  The  provisions  of  this  subpart 
apply  to  each  facility  that  is  a  major 
source  of  HAP,  as  defined  in  §  63.2,  at 
which  a  coil  coating  line  is  operated, 
except  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  This  subpart  does  not  apply  to  any 
coil  coating  line  that  meets  the  criteria 
of  paragraph  (b)(1)  or  (2)  of  this  section. 

(1)  A  coil  coating  line  that  is  part  of 
research  or  laboratory  equipment. 

(2)  A  coil  coating  line  on  which  at 
least  85  percent  of  the  metal  coil  coated, 
based  on  surface  area,  is  less  than  0.15 
millimeter  (0.006  inch)  thick,  except  as 
provided  in  paragraph  (c)  of  this 
section. 

(c)  If  you  operate  a  coating  line 
subject  to  subpart  JJ]]  of  this  part  that 
also  meets  the  criteria  in  either 
paragraph  (c)(1)  or  (2)  of  this  section, 
and  you  choose  to  comply  with  the 
requirements  of  this  subpart,  then  such 
compliance  constitutes  compliance  with 
subpart  JJJJ.  The  coating  line  for  which 
you  choose  this  option  is,  therefore, 
included  in  the  affected  source  for  this 
subpart  as  defined  in  §  63.5110  and 
shall  not  be  included  in  the  affected 
source  for  subpart  JJJ]  as  defined  in 
§63.3300. 

(1)  The  coating  line  is  used  to  coat 
metal  coil  of  thicknesses  both  less  than 
and  greater  than  or  equal  to  0.15 
millimeter  (0.006  inch)  thick,  regardless 
of  the  percentage  of  siuface  area  of  each 
thickness  coated. 

(2)  The  coating  line  is  used  to  coat 
only  metal  coil  that  is  less  than  0.15 
millimeter  (0.006  inch)  thick  and  the 
coating  line  is  controlled  by  a  common 
control  device  that  also  receives  organic 
HAP  emissions  from  a  coil  coating  line 
that  is  subject  to  the  requirements  of 
this  subpart. 


(d)  Each  coil  coating  line  that  does  not 
comply  with  the  provisions  of  this 
subpart  because  it  meets  the  criteria  in 
paragraph  (b)(2)  of  this  section,  that  for 
any  rolling  12-month  period  fails  to 
meet  the  criteria  in  paragraph  (b)(2) 
would  from  that  point  forward  become 
subject  to  the  provisions  of  this  subpart. 
After  becoming  subject  to  the  provisions 
of  this  subpart,  the  coil  coating  line 
would  no  longer  be  eligible  to  use  the 
criteria  of  paragraph  {b)(2)  of  this 
section,  even  if  in  subsequent  12-month 
periods  at  least  85  percent  of  the  metal 
coil  coated,  based  on  siuface  area,  is  less 
than  0.15  millimeter  (0.006  inch)  thick. 

§  63.51 00    Which  of  my  emissions  sources 
are  affected  by  this  subpart? 

The  affected  source  subject  to  this 
subpart  is  the  collection  of  all  of  the  coil 
coating  lines  at  your  facility. 

§  63.51 1 0    What  special  definitions  are 
used  In  this  sut>part? 

All  terms  used  in  this  subpart  that  are 
not  defined  in  this  section  have  the 
meaning  given  to  them  in  the  Clean  Air 
Act  (CAA)  and  in  subpart  A  of  this  part. 

Always-controlled  work  station  means 
a  work  station  associated  with  a  curing 
oven  from  which  the  curing  oven 
exhaust  is  delivered  to  a  control  device 
with  no  provision  for  the  oven  exhaust 
to  bypass  the  control  device.  Sampling 
lines  for  analyzers  and  relief  valves 
needed  for  safety  piuposes  are  not 
considered  bypass  lines. 

Capture  efficiency  means  the  fraction 
of  all  organic  HAP  emissions  generated 
by  a  process  that  is  delivered  to  a 
control  device,  expressed  as  a 
percentage. 

Capture  system  means  a  hood, 
enclosed  room,  or  other  means  of 
collecting  organic  HAP  emissions  and 
conveying  them  to  a  control  device. 

Car-seal  means  a  seal  that  is  placed  on 
a  device  that  is  used  to  change  the 
position  of  a  valve  or  damper  (e.g.,  from 
open  to  closed)  in  such  a  way  that  the 
position  of  the  valve  or  damper  caimot 
be  changed  without  breaking  the  seal. 

Coating  means  material  applied  onto 
or  impregnated  into  a  substrate  for 
decorative,  protective,  or  functional 
purposes.  Such  materials  include,  but 
are  not  limited  to,  paints,  varnishes, 
sealants,  inks,  adhesives,  maskants,  and 
temporary  coatings.  Decorative, 
protective,  or  functional  materials  that 
consist  only  of  solvents,  protective  oils, 
acids,  bases,  or  any  combination  of 
these  substances  are  not  considered 
coatings  for  the  purposes  of  this  subpart. 

Coating  material  means  the  coating 
and  other  products  (e.g.,  a  catalyst  and 
resin  in  multi-component  coatings) 
combined  to  make  a  single  material  at 
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the  coating  facility  that  is  applied  to 
metal  coil.  For  the  piuposes  of  this 
subpart,  an  organic  solvent  that  is  used 
to  thin  a  coating  prior  to  application  to 
the  metal  coil  is  considered  a  coating 
material. 

Coil  coating  line  means  a  process  and 
the  collection  of  equipment  used  to 
apply  an  organic  coating  to  the  surface 
af  metal  coil.  A  coil  coating  line 
includes  a  web  imwind  or  feed  section, 
a  series  of  one  or  more  work  stations, 
my  associated  ciuing  oven,  wet  section, 
Emd  quench  station.  A  coil  coating  line 
does  not  include  ancillary  operations 
such  as  mixing/thinning,  cleaning, 
wastewater  treatment,  and  storage  of 
coating  material. 

Control  device  means  a  device  such  as 
a  solvent  recovery  device  or  oxidizer 
which  reduces  the  organic  HAP  in  an 
exhaust  gas  by  recovery  or  by 
destruction. 

Control  device  efficiency  means  the 
ratio  of  organic  HAP  emissions 
recovered  or  destroyed  by  a  control 
device  to  the  total  organic  HAP 
emissions  that  are  introduced  into  the 
control  device,  expressed  as  a 
percentage. 

Curing  oven  means  the  device  that 
uses  heat  or  radiation  to  dry  or  ciu^  the 
coating  material  applied  to  the  metal 
coil. 

Day  means  a  24-consecutive-hour 
leriod. 

Deviation  means  any  instance  in 
which  an  affected  source,  subject  to  this 
lubpart,  or  an  owner  or  operator  of  such 
1  source: 

(1)  Fails  to  meet  any  requirement  or 
)bligation  established  by  this  subpsirt 
ncluding,  but  not  limited  to,  any 

emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  start-up,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Existing  affected  source  means  an 
affected  soiuce  the  construction  of 
which  commenced  on  or  before  July  18, 
2000,  and  it  has  not  subsequently 
undergone  reconstruction  as  defined  in 
§63.2. 

Facility  means  all  contiguous  or 
adjoining  property  that  is  imder 
common  ownership  or  control, 
ncluding  properties  that  are  separated 


only  by  a  road  or  other  public  right-of- 
w^. 

Flexible  packaging  means  any 
package  or  part  of  a  package  the  shape 
of  which  can  be  readily  changed. 
Flexible  packaging  includes  but  is  not 
limited  to  bags,  pouches,  labels,  liners 
and  wraps  utilizing  paper,  plastic,  film, 
aliuninum  foil,  metalized  or  coated 
paper  or  film,  or  any  combination  of 
these  materials. 

HAP  applied  means  the  organic  HAP 
content  of  all  coating  materials  applied 
to  a  substrate  by  a  coil  coating  line. 

Intermittently-controllable  work 
station  means  a  work  station  associated 
with  a  Cluing  oven  with  provisions  for 
the  curing  oven  exhaust  to  be  delivered 
to  a  controj  device  or  diverted  from  a 
control  device  through  a  bypass  line, 
depending  on  the  position  of  a  valve  or 
damper.  Sampling  lines  for  analyzers 
and  relief  valves  needed  for  safety 
purposes  are  not  considered  bypass 
lines. 

Metal  coil  means  a  continuous  metal 
strip  that  is  at  least  0.15  millimeter 
(0.006  inch)  thick,  which  is  packaged  in 
a  roll  or  coil  prior  to  coating.  After 
coating,  it  may  or  may  not  be  rewound 
into  a  roll  or  coil.  Metal  coil  does  not 
include  metal  webs  that  are  coated  for 
use  in  flexible  packaging. 

Month  means  a  calendar  month  or  a 
pre-specified  period  of  28  days  to  35 
days  to  allow  for  flexibility  in 
recordkeeping  when  data  are  based  on 
a  business  accounting  period. 

Never-controlled  work  station  means  a 
work  station  which  is  not  equipped 
with  provisions  by  which  any 
emissions,  including  those  in  the 
exhaust  from  any  associated  curing 
oven,  may  be  delivered  to  a  control 
device. 

New  affected  source  means  an 
affected  source  the  construction  or 
reconstruction  of  which  commenced 
after  July  18,  2000. 

Overall  organic  HAP  control 
efficiency  means  the  total  efficiency  of 
a  control  system,  determined  either  by: 

(1)  The  product  of  the  capture 
efficiency  as  determined  in  accordance 
with  the  requirements  of  §  63.5160(e) 
and  the  control  device  efficiency  as 
determined  in  accordance  with  the 
requirements  of  §63.5160(a)(l)(i)  and 
(ii)  or  §  63.5160(d);  or 

(2)  A  liquid-liquid  material  balance  in 
accordance  with  the  requirements  of 

§  63.5170(e)(1). 

Permanent  total  enclosure  (PTE) 
means  a  permanently  installed 
enclosure  that  meets  the  criteria  of 
Method  204  of  appendix  M.  40  CFR  part 
51  for  a  PTE,  and  that  directs  all  the 
exhaust  gases  from  the  enclosure  to  a 
control  device. 


Protective  oil  means  an  organic 
material  that  is  applied  to  metal  for  the 
purpose  of  providing  lubrication  or 
protection  frt>m  corrosion  without 
forming  a  solid  film.  This  definition  of 
protective  oil  includes  but  is  not  limited 
to  lubricating  oils,  evaporative  oils 
(including  those  that  evaporate 
completely),  and  extrusion  oils. 

Research  or  laboratory  equipment 
means  any  equipment  for  which  the 
primary  purpose  is  to  conduct  research 
and  development  into  new  processes 
and  products,  where  such  equipment  is 
operated  under  the  close  supervision  of 
technically  trained  persoimel  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale  in  commerce, 
except  in  a  de  minimis  manner 

Temporary  total  enclosure  (TTE) 
means  an  enclosure  constructed  for  the 
purpose  of  measuring  the  capture 
efficiency  of  pollutants  emitted  from  a 
given  source,  as  defined  in  Method  204 
of  40  CFR  part  51.  appendix  M. 

Work  station  means  a  unit  on  a  coil 
coating  line  where  coating  material  is 
deposited  onto  the  metal  coil  substrate. 

Emission  Standards  and  Compliance 
Dates 

§  63.51 20    What  emission  standards  must  I 
meet? 

(a)  Each  coil  coating  affected  source 
must  limit  organic  HAP  emissions  to  the 
level  specified  in  paragraph  (a)(1),  (2), 
or  (3)  of  this  section: 

(1)  No  more  than  2  percent  of  the 
organic  HAP  applied  for  each  month 
during  each  12-month  compliance 
period  (98  percent  reduction);  or 

(2)  No  more  than  0.046  kilogram  (kg) 
of  organic  HAP  per  liter  of  solids 
applied  during  each  12-month 
compliance  period;  or 

(3)  If  you  use  an  oxidizer  to  control 
organic  HAP  emissions,  operate  the 
oxidizer  such  that  an  outlet  organic 
HAP  concentration  of  no  greater  than  20 
parts  per  million  by  volume  (ppmv)  on 
a  dry  basis  is  achieved  and  the 
efficiency  of  the  capture  system  is  100 
percent. 

(b)  You  must  demonstrate  compliance 
with  one  of  these  standards  by  following 
the  applicable  procedures  in  §  63.5170. 


§63.5121 
meet? 


What  operating  linttts  must  I 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  for  any  coil  coating 
line  for  which  you  use  an  add-on 
control  device,  unless  you  use  a  solvent 
recovery  system  and  conduct  a  liquid- 
liquid  material  balance  according  to 
§  63.5170(e)(1),  you  must  meet  the 
applicable  operating  limits  specified  in 
Table  1  to  this  subpart.  You  must 
establish  the  operating  limits  during  the 
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performance  test  according  to  the 
requirements  in  §63. 5160(d)(3).  You 
must  meet  the  operating  Hmits  at  all 
times  after  you  establish  them. 

(b)  If  you  use  an  add-on  control 
device  other  than  those  listed  in  Table 
1  to  this  subpart,  or  wish  to  monitor  an 
alternative  parameter  and  comply  with 
a  different  operating  limit,  you  must 
apply  to  the  Administrator  for  approval 
of  alternative  monitoring  under  §  63.8(f). 

S  63.51 30    wnien  must  I  comply? 

(a)  For  an  existing  affected  source,  the 
compliance  date  is  3  years  after  June  10, 
2002. 

(b)  If  you  own  or  operate  a  new 
affected  source  subject  to  the  provisions 
of  this  subpart,  you  must  comply 
immediately  upon  start-up  of  the 
affected  source,  or  by  June  10,  2002, 
whichever  is  later. 

(c)  Affected  sources  which  have 
undergone  reconstruction  are  subject  to 
the  requirements  for  new  affected 
sources. 


(d)  The  initial  compliance  period 
begins  on  the  applicable  compliance 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section  and  ends  on  the  last  day  of 
the  12th  month  following  the 
compliance  date,  ff  the  compliance  date 
falls  on  any  day  other  than  the  first  day 
of  a  month,  then  the  initial  compliance 
period  extends  through  that  month  plus 
the  next  12  months. 

(e)  For  the  purpose  of  demonstrating 
continuous  compliance,  a  compliance 
period  consists  of  12  months.  Each 
month  after  the  end  of  the  initial 
compliance  period  described  in 
paragraph  (d)  of  this  section  is  the  end 
of  a  compliance  period  consisting  of 
that  month  and  the  preceding  11 
months. 


General  Requirements  for  Compliance 
with  the  Emission  Standards  and  for 
Monitoring  and  Performance  Tests 

§63.5140    What  general  requirements  must 
I  meet  to  comply  with  the  standards? 

(a)  You  must  be  in  compliance  with 
the  standards  in  this  subpart  at  all 
times,  except  during  periods  of  start-up, 
shutdown,  and  malfunction  of  any 
captiire  system  and  control  device  used 
to  comply  with  this  subpart.  If  you  are 
complying  with  the  emission  standards 
of  this  subpart  without  the  use  of  a 
capture  system  and  control  device,  you 
must  be  in  compliance  with  the 
standards  at  all  times,  including  periods 
of  start-up,  shutdown,  and  malfunction. 

(b)  Table  2  of  this  subpart  provides 
cross  references  to  subpart  A  of  this 
part,  indicating  the  applicability  of  the 
General  Provisions  reqmrements  to  this 
subpart. 

§63.5150    If  I  use  a  control  device  to 
comply  with  the  emission  standards,  what 
monitoring  must  I  do? 


Table  1  to  §63.5150.— Control  Device  Monitoring  Requirements  Index 


If  you  operate  a  coil  coating  line  and  have  ttie 
following: 

Then  you  must: 

1.  Control  device  „ 

2.  Caoture  system 

Monitor  control  device  operating  parameters  (§63.51 50(a)(3)). 
Monitor  capture  system  operating  parameters  (§63.51 50(a)(4)). 

Monitor  parameters  related  to  posslt>le  exhaust  flow  through  any  bypass  to  a  control  device 

4.  Continuous  emission  monitors 

(§63.5150(a)(1)). 
Operate  continuous  emission  monitors  and  perform  a  quarterly  audit  (§63.51 50(a)(2)). 

(a)  To  demonstrate  continuing 
compliance  with  the  standards,  you 
must  monitor  and  inspect  each  capt\u« 
system  and  each  control  device  required 
to  comply  with  §  63.5120  following  the 
date  on  which  the  initial  performance 
test  of  the  capture  system  and  control 
device  is  completed.  You  must  install 
and  operate  the  monitoring  equipment 
as  specified  in  paragraphs  (a)(1)  through 
(4)  of  this  section. 

(1)  Bypass  monitoring.  If  you  operate 
coil  coating  lines  with  intermittently- 
controllable  work  stations,  you  must 
follow  at  least  one  of  the  procediues  in 
paragraphs  (a)(l)(i)  through  (iv)  of  this 
section  for  each  curing  oven  associated 
with  these  work  stations  to  monitor  for 
potential  bypass  of  the  control  device: 

(i)  Flow  control  position  indicator. 
Install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications  a  flow  control  position 
indicator  that  provides  a  record 
indicating  whether  the  exhaust  stream 
from  the  curing  oven  is  directed  to  the 
control  device  or  is  diverted  from  the 
control  device.  The  time  and  flow 
control  position  must  be  recorded  at 
least  once  per  hour,  as  well  as  every 


time  the  flow  direction  is  changed.  The 
flow  control  position  indicator  must  be 
installed  at  the  entrance  to  any  bypass 
line  that  could  divert  the  exhatist  stream 
away  firom  the  control  device  to  the 
atmosphere. 

(ii)  Car-seal  or  lock-and-key  valve 
closures.  Secure  any  bypass  line  valve 
in  the  closed  position  with  a  car-seal  or 
a  lock-and-key  type  configiuation  when 
the  control  device  is  in  operation;  a 
visual  inspection  of  the  seal  or  closure 
mechanism  will  be  performed  at  least 
once  every  month  to  ensiu-e  that  the 
valve  or  damper  is  maintained  in  the 
closed  position,  and  the  exhaust  stream 
is  not  cUverted  through  the  bypass  line. 

(iii)  Valve  closure  continuous 
monitoring.  Ensure  that  any  bypass  line 
valve  or  damper  is  in  the  closed 
position  through  continuous  monitoring 
of  valve  position  when  the  control 
device  is  in  operation.  The  monitoring 
system  must  be  inspected  at  least  once 
every  month  to  verify  that  the  monitor 
will  indicate  valve  position. 

(iv)  Automatic  shutdown  system.  Use 
an  automatic  shutdown  system  in  which 
the  coil  coating  line  is  stopped  when 
flow  is  diverted  away  from  the  control 


device  to  any  bypass  line  when  the 
control  device  is  in  operation.  The 
automatic  shutdown  system  must  be 
inspected  at  least  once  every  month  to 
verify  that  it  will  detect  diversions  of 
flow  and  shut  down  operations. 

(2)  Continuous  emission  monitoring 
system  (CEMS).  If  you  are  demonstrating 
continuous  compliance  with  the 
standards  in  §  63.5120(a)(1)  or  (2) 
through  continuous  emission 
monitoring  of  a  control  device,  you 
must  install,  calibrate,  operate,  and 
maintain  continuous  emission  monitors  - 
to  measxue  the  total  organic  volatile 
matter  conc«itration  at  both  the  control 
device  inlet  and  outlet,  and  you  must 
continuously  monitor  flow  rate.  If  you 
are  demonstrating  continuous 
compliance  with  the  outlet  organic  HAP 
concentration  limit  in  §  63.5120(a)(3), 
you  must  install,  calibrate,  operate,  and 
maintain  a  continuous  emission  monitor 
to  measiue  the  total  organic  volatile 
matter  concentration  at  the  control 
device  outlet. 

(i)  All  CEMS  must  comply  with 
performance  specification  8  or  9  of  40 
CFR  part  60,  appendix  B,  as  appropriate 
for  the  detection  principle  you  choose. 
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The  requirements  of  40  CFR  part  60, 
procedure  1 ,  appendix  F  must  also  be 
followed.  In  conducting  the  quarterly 
audits  of  the  monitors  as  required  by 
procedure  1 ,  appendix  F,  you  must  use 
compoimds  representative  of  the 
gaseous  emission  stream  being 
controlled. 

(ii)  As  specified  in  §  63.8{c)(4){ii), 
each  CEMS  and  each  flow  rate  monitor 
must  complete  a  minimum  of  one  cycle 
of  operation  (sampling,  analyzing,  and 
data  recording]  for  each  successive  15- 
minute  period.  Information  which  must 
be  determined  for  recordkeeping 
purposes,  as  required  by 
§ 63. 5190(a)(l){i)  includes: 

(A)  The  hourly  average  of  all  recorded 
readings; 

(B)  The  daily  average  of  all  recorded 
readings  for  each  operating  day;  and 

(C)  Tne  monthly  average  for  each 
month  during  the  semiannual  reporting 
period. 

(3)  Temperature  monitoring  of 
oxidizers.  If  you  are  complying  with  the 
requirements  of  the  standards  in 
§  63.5120  through  the  use  of  an  oxidizer 
and  demonstrating  continuous 
compliance  through  monitoring  of  an 
oxidizer  operating  parameter,  you  must 
comply  with  paragraphs  (a)(3)(i) 
through  (iii)  of  this  section. 

(i)  Install,  calibrate,  maintain,  and 
operate  temperature  monitoring 
equipment  according  to  manufacturer's 
specifications.  The  calibration  of  the 
chart  recorder,  data  logger,  or 
temperature  indicator  must  be  verified 
Bvery  3  months;  or  the  chart  recorder, 
data  logger,  or  temperatiu^  indicator 


inust  be  replaced.  You  must  replace  the 
equipment  either  if  you  choose  not  to 
perform  the  calibration,  or  if  the 
equipment  cannot  be  calibrated 
properly.  Each  temperature  monitoring 
device  must  be  equipped  with  a 
continuous  recorder.  The  device  must 
have  an  accuracy  of  ±1  percent  of  the 
temperature  being  monitored  in  degrees 
Celsius,  or  ±1°  Celsius,  whichever  is 
greater. 

(ii)  For  an  oxidizer  other  than  a 
cataljrtic  oxidizer,  to  demonstrate 
continuous  compliance  with  the 
operating  limit  established  according  to 
§63.5160(d)(3)(i),  you  must  install  the 
thermocouple  or  temperature  sensor  in 
the  combustion  chamber  at  a  location  in 
the  combustion  zone. 

(iii)  For  a  catalytic  oxidizer,  if  you  are 
demonstrating  continuous  compliance 
with  the  operating  limit  established 
according  to  §63.5160(d)(3)(ii)(A)  and 
(B),  then  you  must  install  the 
thermocouples  or  temperature  sensors 
in  the  vent  stream  at  the  nearest  feasible 
point  to  the  inlet  and  outlet  of  the   . 
catalyst  bed.  Calculate  the  temperature 
difference  across  the  catalyst.  If  you  are 
demonstrating  continuous  compliance 
with  the  operating  limit  established 
according  to  §  63.5160(d)(3)(ii)(C)  and 
(D),  then  you  must  install  the 
thermocouple  or  temperature  sensor  in 
the  vent  stream  at  the  nearest  feasible 
point  to  the  inlet  of  the  catalyst  bed. 

(4)  Capture  system  monitoring.  If  you 
are  complying  with  the  requirements  of 
the  standards  in  §  63.5120  through  the 
use  of  a  capture  system  and  control 


device,  you  must  develop  a  captiue 
system  monitoring  plan  containing  the 
information  specified  in  paragraphs 
(a)(4){i)  and  (ii)  of  this  section.  You 
must  monitor  the  capture  system  in 
accordance  with  paragraph  (a)(4)(iii)  of 
this  section.  You  must  make  the 
monitoring  plan  available  for  inspection 
by  the  permitting  authority  upon 
request. 

(i)  The  monitoring  plan  must  identify 
the  operating  parameter  to  be  monitored 
to  ensure  that  the  capture  efficiency 
measured  during  the  initial  compliance 
test  is  maintained,  explain  why  this 
parameter  is  appropriate  for 
demonstrating  ongoing  compliance,  and 
identify  the  specific  monitoring 
procedures. 

(ii)  The  plan  also  must  specify 
operating  limits  at  the  capture  system 
operating  parameter  value,  or  range  of 
values,  that  demonstrates  compliance 
with  the  standards  in  §63.5120.  The 
operating  limits  must  represent  the 
conditions  indicative  of  proper 
operation  and  maintenance  of  the 
capture  system. 

(iii)  You  must  conduct  monitoring  in 
accordance  with  the  plan. 

(b)  Any  deviation  from  the  required 
operating  parameters  which  are 
monitored  in  accordance  with 
paragraphs  (a)(3)  and  (4)  of  this  section, 
unless  otherwise  excused,  will  be 
considered  a  deviation  from  the 
operating  limit. 

§  63.51 60    What  performance  tests  must  I 
complete? 


Table  1  to  §63.5160.— Required  Performance  Testing  Summary 


If  you  control  HAP  on  your  coll  coating  line  t>y: 


1.  Limiting  HAP  or  Volatile  matter  content  of  coatings 

2.  Using  a  capture  system  and  add-on  control  device 


You  must: 


Determine  the  HAP  or  volatile  matter  and  solids  content  of  coating  ma- 
terials according  to  the  procedures  In  §  63.5160(b)  and  (c). 

Conduct  a  performance  test  for  each  capture  and  control  system  to  de- 
termine: (1)  the  destruction  or  removal  efficiency  of  each  control  de- 
vice according  to  §  63.5160(d),  and  (2)  the  capture  efficiency  of  each 
capture  system  according  to  §  63.5160(e). 


(a)  If  you  use  a  control  device  to 
comply  with  the  requirements  of 
S  63.5120,  you  are  not  required  to 
conduct  a  performance  test  to 
demonstrate  compliance  if  one  or  more 
of  the  criteria  in  paragraphs  (a)(1) 
ou^  (3)  of  this  section  are  met: 

(1)  The  control  device  is  equipped 
with  continuous  emission  monitors  for 
determining  total  organic  volatile  matter 
concentration,  and  capture  efficiency 
has  been  determined  in  accordance  with 
the  requirements  of  this  subpart;  and  the 
continuous  emission  monitors  are  used 
to  demonstrate  continuous  compliance 
in  accordance  with  §63. 5150(a)(2);  or 


If^ 


(2)  You  have  received  a  waiver  of 
performance  testing  under  §63. 7(h);  or 

(3)  The  control  device  is  a  solvent 
recovery  system  and  you  choose  to 
comply  by  means  of  a  monthly  liquid- 
liquid  material  balance. 

(b)  Organic  HAP  content.  You  must 
determine  the  organic  HAP  weight 
fraction  of  each  coating  material  applied 
by  following  one  of  the  procedures  in 
paragraphs  (b)(1)  through  (4)  of  this 
section: 

(1)  Method  311.  You  may  test  the 
material  in  accordance  with  Method  311 
of  appendix  A  of  this  part.  The  Method 
311  determination  may  be  performed  by 


the  manufactiuer  of  the  material  and  the 
results  provided  to  you.  The  organic 
HAP  content  must  be  calculated 
according  to  the  criteria  and  procedures 
in  paragraphs  (b)(l)(i)  through  (iii)  of 
this  section. 

(i)  Count  only  those  organic  HAP  that 
are  measured  to  be  present  at  greater 
than  or  equal  to  0.1  weight  percent  for 
Occupational  Safety  and  Health 
Administration  (OSHA)-defined 
carcinogens  as  specified  in  29  CFR 
1910.1200(d)(4)  and  greater  than  or 
equal  to  1.0  weight  percent  for  other 
organic  HAP  compounds. 
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(ii)  Express  the  weight  fraction  of  each 
organic  HAP  you  count  according  to 
paragraph  (b)(l)(i)  of  this  section  as  a 
value  truncated  to  four  places  after  the 
decimal  point  (for  example.  0.3791). 

(iii)  Calculate  the  total  weight  fraction 
of  organic  HAP  in  the  tested  material  by 
sununing  the  counted  individual 
organic  HAP  weight  fractions  and 
tnmcating  the  result  to  three  places  after 
the  decimal  point  (for  example,  0.763). 

(2)  Method  24.  For  coatings,  you  may 
determine  the  total  volatile  matter 
content  as  weight  fraction  of 
nonaqueous  volatile  matter  and  use  it  as 
a  substitute  for  organic  HAP,  using 
Method  24  of  40  CFR  part  60,  appendix 
A.  The  Method  24  determination  may  be 
performed  by  the  manufacturer  of  the 
coating  and  the  results  provided  to  you. 

(3)  Alternative  method.  You  may  use 
an  alternative  test  method  for 
determining  the  organic  HAP  weight 
fraction  once  the  Administrator  has 
approved  it.  You  must  follow  the 
procediue  in  §  63.7(f)  to  submit  an 
alternative  test  method  for  approval. 

(4)  Formulation  data.  You  may  use 
formulation  data  provided  that  the 
information  represents  each  organic 
HAP  present  at  a  level  equal  to  or 
greater  than  0.1  percent  for  OSHA- 
deftned  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4)  and  equal  to  or 
greater  than  1.0  percent  for  other 
organic  HAP  compounds  in  any  raw 
material  used,  weighted  by  the  mass 
fraction  of  each  raw  material  used  in  the 
material.  Formulation  data  may  be 
provided  to  you  by  the  manufacturer  of 
the  coating  material.  In  the  event  of  any 
inconsistency  between  test  data 
obtained  with  the  test  methods  specified 
in  paragraphs  (b)(1)  through  (3)  of  this 
section  and  formulation  data,  the  test 
data  will  govern. 

(c)  Solids  content.  You  must 
determine  the  solids  content  of  each 
coating  material  applied.  You  may 
determine  the  volume  solids  content 
using  ASTM  D2697-86  (Reapproved 
1998)  or  ASTM  D6093-97  (incorporated 
by  reference,  see  §  63.14),  or  an  EPA 
approved  alternative  method.  The 
ASTM  D2697-86  (Reapproved  1998)  or 
ASTM  D6093-97  determination  may  be 
performed  by  the  manufactiu^r  of  the 
material  and  the  results  provided  to 
you.  Alternatively,  you  may  rely  on 
formulation  data  provided  by  material 
providers  to  determine  the  volume 
solids. 

(d)  Control  device  destruction  or 
removal  efficiency.  If  you  are  using  an 
add-on  control  device,  such  as  an 
oxidizer,  to  comply  with  the  standard  in 
§  63.5120,  you  must  conduct  a 
performance  test  to  establish  the 
destruction  or  removal  efficiency  of  the 


control  device  or  the  outlet  HAP 
concentration  achieved  by  the  oxidizer, 
according  to  the  methods  and 
procedures  in  paragraphs  (d)(1)  and  (2) 
of  this  section.  During  the  performance 
test,  you  must  establish  the  operating 
limits  required  by  §  63.5121  according 
to  paragraph  (d)(3)  of  this  section. 

(1)  Au  initial  performance  test  to 
establish  the  destruction  or  removal 
efficiency  of  the  control  device  must  be 
conducted  such  that  control  device  inlet 
and  outlet  testing  is  conducted 
simidtaneously.  To  establish  the  outlet 
organic  HAP  concentration  achieved  by 
the  oxidizer,  only  oxidizer  outlet  testing 
must  be  conducted.  The  data  must  be 
reduced  in  accordance  with  the  test 
methods  and  procediues  in  paragraphs 
(d){l)(i)  through  (ix). 

(i)  Method  1  or  1 A  of  40  CFR  part  60, 
appendix  A,  is  used  for  sample  and 
velocity  traverses  to  determine  sampling 
locations. 

(ii)  Method  2,  2A,  2C,  2D,  2F,  or  20 
of  40  CFR  part  60,  appendix  A,  is  used 
to  determine  gas  volumetric  flow  rate. 

(iii)  Method  3,  3A,  or  3B  of  40  CFR 
part  60,  appendix  A,  used  for  gas 
analysis  to  determine  dry  molecular 
weight.  You  may  also  use  as  an 
alternative  to  Method  3B,  the  manual 
method  for  measuring  the  oxygen, 
carbon  dioxide,  and  carbon  monoxide 
content  of  exhaust  gas,  ANSI/ASME 
PTC  19.10-1981,  "Flue  and  Exhaust  Gas 
Analyses"  (incorporated  by  reference, 
see  §63.14). 

(iv)  Method  4  of  40  CFR  part  60, 
appendix  A,  is  used  to  determine  stack 
gas  moisture. 

(v)  Methods  for  determining  gas 
volumetric  flow  rate,  dry  molecular 
weight,  and  stack  gas  moistiire  must  be 
performed,  as  applicable,  during  each 
test  run,  as  specified  in  paragraph 
(d)(l)(vii)  of  this  section.  

(vi)  Method  25  or  25A  of  40  CFR  part 
60,  appendix  A,  is  used  to  determine 
total  gaseous  non-methane  organic 
matter  concentration.  Use  the  same  test 
method  for  both  the  inlet  and  outlet 
measurements,  which  must  be 
conducted  simultaneously.  You  must 
submit  notification  of  the  intended  test 
method  to  the  Administrator  for 
approval  along  with  notification  of  the 
performance  test  required  under  §  63.7 
(b).  You  must  use  Method  25A  if  any  of 
the  conditions  described  in  paragraphs 
(d)(l)(vi)(A)  through  (D)  of  this  section 
apply  to  the  control  device. 

(A)  The  control  device  is  not  an 
oxidizer. 

(B)  The  control  device  is  an  oxidizer, 
but  an  exhaust  gas  volatile  organic 
matter  concentration  of  50  ppmv  or  less 
is  required  to  comply  with  the  standards 
in  §  63.5120;  or 


(C)  The  control  device  is  an  oxidizer, 
but  the  volatile  organic  matter 
concentration  at  the  inlet  to  the  control 
system  and  the  required  level  of  control 
are  such  that  they  result  in  exhaust  gas 
volatile  organic  matter  concentrations  of 
50  ppmv  or  less;  or 

(D)  The  control  device  is  an  oxidizer, 
but  because  of  the  high  efficiency  of  the 
control  device,  the  anticipated  volatile 
organic  matter  concentration  at  the 
control  device  exhaust  is  50  ppmv  or 
less,  regardless  of  inlet  concentration. 

(vii)  Each  performance  test  must 
consist  of  three  separate  runs,  except  as 
provided  by  §  63.7(e)(3);  each  run  must 
be  conducted  for  at  least  1  hour  under 
the  conditions  that  exist  when  the 
affected  soiu'ce  is  operating  under 
normal  operating  conditions.  For  the 
purpose  of  determining  volatile  organic 
matter  concentrations  and  mass  flow 
rates,  the  average  of  the  results  of  all 
runs  will  apply.  If  you  are 
demonstrating  initial  compliance  with 
the  outlet  organic  HAP  concentration 
limit  in  §  63.5120(a)(3),  only  the  average 
outlet  volatile  organic  matter 
concentration  must  be  determined. 

(viii)  If  you  are  determining  the 
control  device  destruction  or  removal 
efficiency,  for  each  run,  determine  the 
volatile  organic  matter  mass  flow  rates 
using  Equation  1  of  this  section: 

Mf=Q«,Cc(12)(0.0416)(lO-*)     (Eq.l) 

Where: 

M«=total  organic  volatile  matter  mass  flow 
rate,  kg/per  hour  (h). 

Cc=concentration  of  organic  compounds  as 
carbon  in  the  vent  gas,  as  determined  by 
Method  25  or  Method  25A,  ppmv,  dry 
basis. 

Qui=volumetric  flow  rate  of  gases  entering  or 
exiting  the  control  device,  as  determined 
by  Method  2,  2A,  2C,  2D,  2F,  or  2G,  dry 
standard  cubic  meters  (dscm)/h. 

0.0416=conversion  factor  for  molar  volume, 
kg-moles  per  cubic  meter  (mol/m^j  (@ 
293  Kelvin  (K)  and  760  millimeters  of 
mercury  (mmHg)). 

(ix)  For  each  run,  determine  the 
control  device  destruction  or  removal 
efficiency,  DRE,  using  Equation  2  of  this 
section: 


Mr, 


(Eq.  2) 


Where: 

DR£=6rganic  emissions  destruction  or 

removal  efficiency  of  the  add-on  control 

device,  percent. 
Mri=organic  volatile  matter  mass  flow  rate  at 

the  inlet  to  the  control  device,  kg/h. 
Mro=organic  volatile  matter  mass  flow  rate  at 

the  outlet  of  the  control  device,  kg/h. 

(x)  The  control  device  destruction  or 
removal  efficiency  is  determined  as  the 


Federal  Register /  Vol.  67,  No.  Ill /Monday,  June  10,  2002 /Rules  and  ReguIaUons  39817 


average  of  the  efficiencies  determined  in 
the  three  test  runs  and  calculated  in 
Equation  2  of  this  section. 

I2)  You  must  record  such  process 
information  as  may  be  necessary  to 
determine  the  conditions  in  existence  at 
the  time  of  the  performance  test. 
Operations  during  periods  of  start-up, 
shutdown,  and  malfunction  will  not 
constitute  representative  conditions  for 
the  purpose  of  a  performance  test. 

(3)  Operating  limits.  If  you  are  using 
a  captiue  system  and  add-on  control 
device  other  than  a  solvent  recovery 
system  for  which  you  conduct  a  liquid- 
liquid  material  balance  to  comply  with 
the  requirements  in  §63.5120,  you  must 
establish  the  applicable  operating  limits 
required  by  §  63.5121.  These  operating 
limits  apply  to  each  captiue  system  and 
to  each  add-on  emission  control  device 
that  is  not  monitored  by  CEMS,  and  you 
must  establish  the  operating  limits 
during  the  performance  test  required  by 
paragraph  (d)  of  this  section  according 
to  the  requirements  in  paragraphs 
(d)(3)(i)  through  (iii)  of  this  section. 

(i)  Thermal  oxidizer.  If  yoiu  add-on 
control  device  is  a  themisd  oxidizer, 
establish  the  operating  limits  according 
to  paragraphs  (d)(3)(i)(A)  and  (B)  of  this 
section. 

(A)  During  the  performance  test,  you 
^ust  monitor  and  record  the 
combustion  temperature  at  least  once 
every  15  minutes  during  each  of  the 
three  test  runs.  You  must  monitor  the 
temperature  in  the  firebox  of  the 
thermal  oxidizer  or  immediately 
downstream  of  the  firebox  before  any 

ubstantial  heat  exchange  occurs. 

(B)  Use  the  data  collected  diuing  the 
performance  test  to  calculate  and  record 
the  average  combustion  temperature 
maintained  during  the  performance  test. 
This  average  combustion  temperature  is 
the  minimum  operating  limit  for  your 
thermal  oxidizer. 

(ii)  Catalytic  oxidizer.  If  your  add-on 
control  device  is  a  catalytic  oxidizer, 
establish  the  operating  limits  according 
to  either  paragraphs  (d)(3)(ii)(A)  and  (B) 
or  paragraphs  (d)(3)(ii)(C)  and  (D)  of  this 
section. 

(A)  Diu-ing  the  performance  test,  you 
must  monitor  and  record  the 
temperature  just  before  the  catalyst  bed 
and  the  temperatiue  difference  across 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs. 

(B)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
:atalyst  bed  and  the  average 


ir 


temperatiu^  difference  across  the 
catalyst  bed  maintained  during  the 
performance  test.  These  are  the 
minimum  operating  limits  for  your 
catalj^ic  oxidizer. 

(C)  As  an  alternative  to  monitoring  the 
temperatiu«  difference  across  the 
catalyst  bed,  you  may  monitor  the 
temperature  at  the  inlet  to  the  catalyst 
bed  and  implement  a  site-specific 
inspection  and  maintenance  plan  for 
your  catalytic  oxidizer  as  specified  in 
paragraph  (d)(3)(ii)(D)  of  this  section. 
During  the  performance  test,  you  must 
monitor  and  record  the  temperature  just 
before  the  catalyst  bed  at  least  once 
every  15  minutes  during  each  of  the 
three  test  runs.  Use  the  data  collected 
during  the  performance  test  to  calculate 
and  record  the  average  temperatiu«  just 
before  the  catalyst  bed  during  the 
performance  test.  This  is  the  minimum 
operating  limit  for  your  catalytic 
oxidizer. 

(D)  You  must  develop  and  implement 
an  inspection  and  maintenance  plan  for 
your  catalytic  oxidizer(s)  for  which  you 
elect  to  monitor  according  to  paragraph 
(d)(3)(ii)(C)  of  this  section.  The  plan 
must  address,  at  a  minimum,  the 
elements  specified  in  paragraphs 
{d)(3){ii)(D)(l  (J)  of  this  section. 

(1)  Annual  sampling  and  analysis  of 
the  catalyst  activity  [i.e.,  conversion 
efficiency)  following  the  manufacturer's 
or  catalyst  supplier's  recommended 
procedures. 

(2)  Monthly  inspection  of  the  oxidizer 
system  including  the  biuner  assembly 
and  fuel  supply  lines  for  problems  and, 

(J)  Armuaf  internal  and  monthly 
external  visual  inspection  of  the  catalyst 
bed  to  check  for  channeling,  abrasion, 
and  settling.  If  problems  are  found,  you 
must  take  corrective  action  consistent 
with  the  manufacturer's 
recommendations  and  conduct  a  new 
performance  test  to  determine 
destruction  efficiency  according  to 
§63.5160. 

(iii)  Other  types  of  control  devices.  If 
you  use  a  control  device  other  than  an 
oxidizer  or  a  solvent  recovery  system  for 
which  you  choose  to  comply  by  means 
of  a  monthly  liquid-liquid  material 
balance,  or  wish  to  monitor  an 
alternative  parameter  and  comply  with 
a  different  operating  limit,  you  must 
apply  to  the  Administrator  for  approval 
of  alternative  monitoring  under  §  63.8(f). 

(e)  Capture  efficiency.  If  you  are 
required  to  determine  captiue  efficiency 
to  meet  the  requirements  of 
§  63.5170(e)(2),  (f)(1)  through  (2).  (h)(2) 
through  (4),  or  (i)(2)  through  (3),  you 


must  determine  capture  efficiency  using 
the  procedures  in  paragraph  {e)(l),  (2). 
or  (3)  of  this  section,  as  applicable. 

(1)  For  an  enclosure  that  meets  the 
criteria  for  a  PTE,  you  may  assume  it 
achieves  100  percent  capture  efficiency. 
You  must  confirm  that  your  capture 
system  is  a  PTE  by  demonstrating  that 

it  meets  the  requirements  of  section  6  of 
EPA  Method  204  of  40  CFR  part  51. 
appendix  M  (or  an  EPA  approved 
alternative  method),  and  that  all  exhaust 
gases  from  the  enclosure  are  delivered 
to  a  control  device. 

(2)  You  may  determine  capture 
efficiency,  CE,  according  to  the 
protocols  for  testing  with  temporary 
total  enclosures  that  are  specified  in 
Method  204A  through  F  of  40  CFR  part 
51,  appendix  M.  You  may  exclude 
never-controlled  work  stations  from 
such  capttire  efficiency  determinations. 

(3)  As  an  alternative  to  the  procedures 
specified  in  paragraphs  (e)(1)  and  (2)  of 
this  section,  if  you  are  required  to 
conduct  a  captiu^  efficiency  test,  you 
may  use  any  capture  efficiency  protocol 
and  test  methods  that  satisfy  the  criteria 
of  either  the  Data  Quality  Objective  or 
the  Lower  Confidence  Limit  approach  as 
described  in  appendix  A  to  subpart  KK 
of  this  part.  You  may  exclude  never- 
controlled  work  stations  from  such 
capture  efficiency  determinations. 

Requirements  for  Showing  Compliance 

§63.5170    How  do  I  demonstrate 
compliance  with  the  standards? 

You  must  include  all  coating 
materials  (as  defined  in  §63.5110)  used 
in  the  affected  source  when  determining 
compliance  with  the  applicable 
emission  limit  in  §63.5120,  To  make 
this  determination,  you  must  use  at  least 
one  of  the  four  compliance  options 
listed  in  Table  1  of  this  section.  You 
inay  apply  any  of  the  compliance 
options  to  an  individual  coil  coating 
line,  or  to  multiple  lines  as  a  group,  or 
to  the  entire  affected  source.  You  may 
use  different  compliance  options  for 
different  coil  coating  lines,  or  at 
different  times  on  the  same  line. 
However,  you  may  not  use  different 
compliance  options  at  the  same  time  on 
the  same  coil  coating  line.  If  you  switch 
between  compliance  options  for  any  coil 
coating  line  or  group  of  lines,  you  must 
document  this  switch  as  required  by 
§  63.5190(a),  and  you  must  report  it  in 
the  next  semiaimual  compliance  report  - 
required  in  §63.5180. 
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Table  1  to  §63.5170.— Compliance  Demonstration  Requirements  Index 


If  you  choose  to  demonstrate  compliance  by: 


Then  you  must  demonstrate  that: 


1 .  Use  of  "as  purchased"  compliant  coatings 

2.  Use  of  "as  applied"  compliant  coatings 


3.  Use  of  a  capture  system  and  control  device 


4.  Use  of  a  combination  of  compliant  coatings 
and  control  devices  and  maintaining  an  ac- 
ceptable equivalent  emission  rate. 


a.  Each  coating  material  used  during  the  12-month  compliance  period  does  not  exceed  0.046 
kg  HAP  per  liter  solids,  as  purchased.  Paragraph  (a)  of  this  section. 

a.  Each  coating  material  used  does  not  exceed  0.046  kg  HAP  per  liter  solids  on  a  rolling  12- 
month  average  as  applied  basis,  determined  monthly.  Paragraphs  (b)(1)  of  this  section;  or 

b.  Average  of  all  coating  materials  used  does  not  exceed  0.046  kg  HAP  per  liter  solids  on  a 
rolling  12-month  average  as  applied  basis,  detemiined  monthly.  Paragraph  (b)(2)  of  this 
section. 

Overall  organk;  HAP  control  efficiency  is  at  least  98  percent  on  a  monthly  basis  for  indivkfual 
or  groups  of  coil  coating  lines;  or  overall  organic  HAP  control  efficiency  is  at  least  98  per- 
cent during  initial  performance  test  and  operating  limits  are  achieved  continuously  for  Indi- 
vklual  coil  coating  lines;  or  oxidizer  outlet  HAP  concentration  Is  no  greater  than  20  ppmv 
and  there  is  100  percent  capture  efficiency  during  Initial  performance  test  and  operating  lim- 
its are  achieved  continuously  for  individual  coil  coating  lines.  Paragraph  (c)  of  this  section. 

Average  equivalent  emission  rate  does  not  exceed  0.046  kg  HAP  per  liter  solkls  on  a  rolling 
12-month  average  as  applied  basis,  determined  monthly.  Paragraph  (d)  of  this  section. 


(a)  As-purchased  compliant  coatings. 
If  you  elect  to  use  coatings  that 
individually  meet  the  organic  HAP 
emission  limit  in  §  63.5120(a)(2)  as- 
purchased,  to  which  you  will  not  add 
HAP  during  distribution  or  application, 
you  must  demonstrate  that  each  coating 
material  applied  during  the  12-month 
compliance  period  contains  no  more 
than  0.046  kg  HAP  per  liter  of  solids  on 
an  as-purchased  basis. 

(1)  Determine  the  organic  HAP 
content  for  each  coating  material  in 
accordance  with  §  63.5160(b)  and  the 
volume  solids  content  in  accordance 
with  §  63.5160(c). 

(2)  Combine  these  results  using 
Equation  1  of  this  section  and  compare 
the  result  to  the  organic  HAP  emission 


limit  in  §63. 5 120(a)(2)  to  demonstrate 
that  each  coating  material  contains  no 
more  organic  HAP  than  the  limit. 


"siap  y 

''si 


(Eq.  1) 


Where: 

H„ap  =  as-purchased,  organic  HAP  to  solids 
ratio  of  coating  material,  i,  kg  organic 
HAP/liter  solids  applied. 

Chi  =  organic  HAP  content  of  coating 
material,  i,  expressed  as  a  weight- 
fraction,  kg/kg. 

Di  =  density  of  coating  material,  i,  kg/1. 

Vsi  =  voliune  fraction  of  solids  in  coating,  i, 
1/1. 
(b)  As-applied  compliant  coatings.  If 

you  choose  to  use  "as-applied" 

compliant  coatings,  you  must 


demonstrate  that  the  average  of  each 
coating  material  applied  during  the  12- 
month  compliance  period  contains  no 
more  than  0.046  kg  of  organic  HAP  per 
liter  of  solids  applied  in  accordance 
with  (b)(1)  of  this  section,  or 
demonstrate  that  the  average  of  all 
coating  materials  applied  during  the  12- 
month  compliance  period  contain  no 
more  than  0.046  kg  of  organic  HAP  per 
liter  of  solids  applied  in  accordance 
with  paragraph  (b)(2)  of  this  section. 
(1)  To  demonstrate  that  the  average 
organic  HAP  content  on  the  basis  of 
solids  applied  for  each  coating  material 
applied,  Hsi  yr,  is  less  than  0.046  kg  HAP 
per  liter  solids  applied  for  the  12-month 
compliance  period,  use  Equation  2  of 
this  section: 


H 


Slyr 


12 

I 

y=l 


ViDiC^Hi+iVjDjChij 

i=l 


12 


(Eq.  2) 


Where: 

Hu  yr  =  average  for  the  12-month  compliance 
period,  as-applied,  organic  HAP  to  solids 
ratio  of  material,  i,  kg  organic  HAP/liter 
solids  applied. 

V,  =  volume  of  coating  material,  i,  1. 

Di  =  density  of  coating  material,  i,  kg/1. 

Cahi  =  monthly  average,  as-applied,  organic 
HAP  content  of  solids-containing  coating 
material,  i,  expressed  as  a  weight 
fraction,  kilogram  (kg)/kg. 


y=l 


Vj  =  volume  of  solvent,  j,  1. 

Dj  =  density  of  solvent,  j,  kg/1. 

Chij  =  organic  HAP  content  of  solvent,  j, 

added  to  coating  material,  i,  expressed  as 

a  weight  fraction,  kg/kg. 
Vu  =  volume  fraction  of  solids  in  coating,  i, 

1/1. 
y  =  identifier  for  months, 
q  =  number  of  different  solvents,  thinners, 

reducers,  diluents,  or  other  non-solids- 


Hsyr  = 


I 

y=l 


iViDiC^.-hiv^DjChij 


i=°l 


i=i 


containing  coating  materials  applied  in  a 
month. 

(2)  To  demonstrte  that  the  average 
organic  HAP  content  on  the  basis  of 
solids  applied,  Hs  y„  of  all  coating 
materials  applied  is  less  than  0.046  kg 
HAP  per  liter  solids  applied  for  the  12- 
month  compliance  period,  use  Equation 
3  of  this  section: 


12 


y=l 


iv^v. 


i=l 


(Eq.  3) 
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Where: 

Hs  yr  =  average  for  the  12-month  compliance 
period,  as-applied,  organic  HAP  to  solids 
ratio  of  all  materials  applied,  kg  organic 
HAP/liter  solids  applied. 
^  volume  of  coating  material,  i,  1. 

D)  =  density  of  coating  material,  i,  kg/1. 

C«hi  =  monthly  average,  as-applied,  organic 
HAP  content  of  solids-containing  coating 
I  j  material,  i,  expressed  as  a  weight 
1 1' fraction,  kilogram  (kg)/kg. 

Vj  =  volume  of  solvent,  j,  1. 

Dj  =  density  of  solvent,  j,  kg/1. 

Cfcjj  =  organic  HAP  content  of  solvent,  j, 

added  to  coating  material,  i,  expressed  as 
a  weight  fraction,  kg/kg. 

Vsi  =  volume  fraction  of  solids  in  coating,  i, 
1/1. 

p  3  number  of  different  coating  materials 
applied  in  a  month. 

q  -  number  of  different  solvents,  thinners, 
reducers,  diluents,  or  other  non-solids- 
containing  coating  materials  applied  in  a 
month, 
identifier  for  months. 

(c)  Capture  and  control  to  reduce 
emissions  to  no  more  than  the  allowable 
lunit.  If  you  use  one  or  more  capture 
systems  and  one  or  more  control  devices 
and  demonstrate  an  average  overall 
organic  HAP  control  efficiency  of  at 
least  98  percent  for  each  monUi  to 
comply  with  §  63.5120(a)(1);  or  operate 
a  capture  system  and  oxidizer  so  that 
the  captiu^  efficiency  is  100  percent  and 
the  oxidizer  outlet  HAP  concentration  is 
no  greater  than  20  ppmv  on  a  dry  basis 
to  comply  with  §  63.5120(a)(3),  you 
must  follow  one  of  the  procedures  in 
paragraphs  (c)(1)  through  (4)  of  this 
section.  Alternatively,  you  may 
demonstrate  compliance  for  an 
individual  coil  coating  line  by  operating 
its  captiue  system  and  control  device 
and  continuous  parameter  monitoring 
system  according  to  the  procedures  in 
paragraph  (i)  of  Uiis  section. 

(1)  If  the  affected  source  uses  one 
compliance  procedure  to  limit  organic 
HAP  emissions  to  the  level  specified  in 
§  63.5120(a)(1)  or  (2)  and  has  only 
always-controlled  work  stations,  then 
you  must  demonstrate  compliance  with 
the  provisions  of  paragraph  (e)  of  this 
section  when  emissions  from  the 
affected  source  are  controlled  by  one  or 
more  solvent  recovery  devices. 

(2)  If  the  affected  source  uses  one 
compliance  procediu-e  to  limit  organic 
HAP  emissions  to  the  level  specified  in 
§  63.5120(a)(1)  or  (2)  and  has  only 
always-controlled  work  stations,  then 
you  must  demonstrate  compliance  with 
the  provisions  of  paragraph  (f)  of  this 
section  when  emissions  are  controlled 
by  bne  or  more  oxidizers. 

(3)  If  the  affected  source  operates  both 
solvent  recovery  and  oxidizer  control 
devices,  one  or  more  never-controlled 
work  stations,  or  one  or  more 
intermittently-controllable  work 


stations,  or  uses  more  than  one 
compliance  procediu'e,  then  you  must 
demonstrate  compliance  with  the 
provisions  of  paragraph  (g)  of  this 
section. 

(4)  The  method  of  limiting  organic 
HAP  emissions  to  the  level  specified  in 
§  63.5120(a)(3)  is  the  installation  and 
operation  of  a  PTE  around  each  work 
station  and  associated  curing  oven  in 
the  coating  line  and  the  ventilation  of 
all  organic  HAP  emissions  from  ^ach 
PTE  to  an  oxidizer  with  an  outlet 
organic  HAP  concentration  of  no  greater 
than  20  ppmv  on  a  dry  basis.  An 
enclosure  that  meets  the  requirements 
in  §  63.5160(e)(1)  is  considered  a  PTE. 
Initial  compliance  of  the  oxidizer  with 
the  outlet  organic  HAP  concentration 
limit  is  demonstrated  either  through 
continuous  emission  monitoring 
according  to  paragraph  (c)(4)(ii)  of  this 
section  or  through  performance  tests 
using  the  procedure  in  §  63.5160(d).  If 
this  method  is  selected,  you  must  meet 
the  requirements  of  paragraph  (c)(4)(i)  of 
this  section  to  demonstrate  continuing 
achievement  of  100  percent  captiire  of 
organic  HAP  emissions  and  either 
paragraph  (c)(4)(ii)  or  paragraph 
(c)(4)(iii)  of  this  section,  respectively,  to 
demonstrate  continuous  compliance 
with  the  oxidizer  outlet  organic  HAP 
concentration  limit  through  continuous 
emission  monitoring  or  continuous 
operating  parameter  monitoring: 

(i)  Whenever  a  work  station  is 
operated,  continuously  monitor  the 
capture  system  operating  parameter 
established  in  accordance  with 
§  63.5150(a)(4). 

(ii)  To  demonstrate  that  the  value  of 
the  exhaust  gas  organic  HAP 
concentration  at  the  outlet  of  the 
oxidizer  is  no  greater  than  20  ppmv,  on 
a  dry  basis,  install,  calibrate,  operate, 
and  maintain  CEMS  according  to  the 
requirements  of  §63. 5150(a)(2). 

(iii)  To  demonstrate  continuous 
compliance  with  operating  limits 
established  in  accordance  with 
§  63.5150(a)(3),  whenever  a  work  station 
is  operated,  continuously  monitor  the 
applicable  oxidizer  operating  parameter. 

(d)  Capture  and  control  to  achieve  the 
emission  rate  limit.  If  you  use  one  or 
more  capture  systems  and  one  or  more 
control  devices  and  limit  the  organic 
HAP  emission  rate  to  no  more  than 
0.046  kg  organic  HAP  emitted  per  liter 
of  solids  applied  on  a  12-month  average 
as-applied  basis,  then  you  must  follow 
one  of  the  procedures  in  paragraphs 
(d)(1)  through  (3)  of  this  section. 

(1)  If  you  use  one  or  more  solvent 
recovery  devices,  you  must  demonstrate 
compliance  with  the  provisions  in 
paragraph  (e)  of  this  section. 


(2)  If  you  use  one  or  more  oxidizers, 
you  must  demonstrate  compliance  with 
the  provisions  in  paragraph  (f)  of  this 
section. 

(3)  If  you  use  both  solvent  recovery 
devices  and  oxidizers,  or  operate  one  or 
more  never-controlled  work  stations  or 
one  or  more  intermittently  controllable 
work  stations,  you  must  demonstrate 
compliance  with  the  provisions  in 
paragraph  (g)  of  this  section. 

(e)  Use  of  solvent  recovery  to 
demonstrate  compliance.  If  you  use  one 
or  more  solvent  recovery  devices  to 
control  emissions  from  always- 
controlled  work  stations,  you  must 
show  compliance  by  following  the 
procedures  in  either  paragraph  (e)(1)  or 
(2)  of  this  section: 

(1)  Liquid-liquid  material  balance. 
Perform  a  liquid-liquid  material  balance 
for  each  month  as  specified  in 
paragraphs  (e)(l)(i)  through  (vi)  of  this 
section  and  use  Equations  4  through  6 
of  this  section  to  convert  the  data  to 
units  of  this  standard.  All 
determinations  of  quantity  of  coating 
and  composition  of  coating  must  be 
made  at  a  time  and  location  in  the 
process  after  all  ingredients  (including 
any  dilution  solvent)  have  been  added 
to  the  coating,  or  appropriate 
adjustments  must  be  made  to  account 
for  any  ingredients  added  after  the 
amount  of  coating  has  been  determined. 

(i)  Measure  the  mass  of  each  coating 
material  applied  on  the  work  station  or 
group  of  work  stations  controlled  by  one 
or  more  solvent  recovery  devices  during 
the  month. 

(ii)  If  demonstrating  compliance  with 
the  organic  HAP  emission  rate  based  on 
solids  applied,  determine  the  organic 
HAP  content  of  each  coating  material 
applied  during  the  month  following  the 
procedure  in  §  63.5160(b). 

(iii)  Determine  the  volatile  matter 
content  of  each  coating  material  applied 
during  the  month  following  the 
procedure  in  §  63.5160(c). 

(iv)  If  demonstrating  compliance  with 
the  organic  HAP  emission  rate  based  on 
solids  applied,  determine  the  solids 
content  of  each  coating  material  applied 
during  the  month  following  the 
procedure  in  §  63.5160(c). 

(v)  For  each  solvent  recovery  device 
used  to  comply  with  §  63.5120(a). 
install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications,  a  device  that  indicates 
the  cumulative  amount  of  volatile 
matter  recovered  by  the  solvent  recovery 
device  on  a  monthly  basis.  The  device 
must  be  initially  certified  by  the 
manufacturer  to  be  accurate  to  within  ± 
2.0  percent. 

(vi)  For  each  solvent  recovery  device 
used  to  comply  with  §63. 5120(a), 
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measure  the  amount  of  volatile  matter 
recovered  for  the  month. 

(vii)  Recovery  efficiency,  fly.  Calculate 
the  volatile  organic  matter  collection 
and  recovery  efficiency,  Rv,  using 
Equation  4  of  this  section: 


R    =100- — !^ 


fMAi+lMj 


(Eq.  4) 


i=l 


j=l 


Where: 

Rv  =  organic  volatile  matter  collection  and 

recovery  efficiency,  percent. 
Mkvr  =  mass  of  volatile  matter  recovered  in 

ff  month  by  solvent  recovery  device,  k, 

kg- 
Mi  =  mass  of  coating  material,  i,  applied  in 

a  month,  kg. 
Cvi  =  volatile  matter  content  of  coating 

material,  i,  expressed  as  a  weight 

fraction,  kg/kg. 
Mj  =  mass  of  solvent,  thinner,  reducer, 

diluent,  or  other  non-solids-containing 

coating  material  (excluding  HjO),  j, 

applied  in  a  month,  kg. 


p  =  number  of  different  coating  materials 
applied  in  a  month. 

q  =  number  of  different  solvents,  thinners, 
reducers,  diluents,  or  other  non-solids- 
containing  coating  materials  applied  in  a 
month. 

s  =  number  of  solvent  recovery  devices  used 
to  comply  with  the  standard  of  §  63.5120 
of  this  subpart,  in  the  facility. 

(viii)  Organic  HAP  emitted,  fU. 
Calculate  the  mass  of  organic  HAP 
emitted  diuing  the  month,  He,  using 
Equation  5  of  this  section: 


He=[i-^][i(c.M..ic,,M, 


(Eq.  5) 


Where: 

He  =  total  monthly  organic  HAP  emitted,  kg. 

Rv  =  organic  volatile  matter  collection  and 
recovery  efficiency,  percent. 

Cm  =  organic  HAP  content  of  coating 
material,  i,  expressed  as  a  weight- 
fraction,  kg/kg. 

Mj  =  mass  of  coating  material,  i,  applied  in 
a  month,  kg. 

Chij  =  organic  HAP  content  of  solvent,  j. 

added  to  coating  material,  i,  expressed  as 
a  weight  fraction,  kg/kg. 

Mij  =  mass  of  solvent,  thinner,  reducer, 
diluent,  or  other  non-solids-containing 
coating  material,  j,  added  to  solids- 
containing  coating  material,  i,  in  a 
month,  kg. 

p  =  number  of  different  coating  materials 
applied  in  a  month. 

q  =  number  of  different  solvents,  thinners, 
reducers,  diluents,  or  other  non-solids- 
containing  coating  materials  applied  in  a 
month. 

(ix)  Organic  HAP  emission  rate  based 
on  solids  applied  for  the  12-month 
compliance  period,  Lannual-  Calculate 
the  organic  HAP  emission  rate  based  on 
solids  applied  for  the  12-month 
compliance  period,  Lannual.  using 
Equation  6  of  this  section: 


12 


'ANNUAL  -  "|^~ir 

I 

y=l  Li=l 


ic.M, 


(Eq.  6) 


R  =  100 


Where: 

Lannual  =  mass  organic  HAP  emitted  per 
volume  of  solids  applied  for  the  12- 
month  compliance  period,  kg/liter. 

He  =  total  monthly  organic  HAP  emitted,  kg. 

Ci  =  solids  content  of  coating  material,  i, 
expressed  as  liter  of  solids/kg  of 
material. 

M,  =  mass  of  coating  material,  i,  applied  in 
a  month,  kg. 

y  =  identiHer  for  months. 

p  =  number  of  different  coating  materials 
applied  in  a  month. 

(x)  Compare  actual  performance  to 
performance  required  by  compliance 
option.  The  affected  source  is  in 
compliance  with  §  63.5120(a)  if  it  meets 
the  requirement  in  either  paragraph 
(e)(l)(x)(A)  or  (B)  of  this  section: 

(A)  The  average  volatile  organic 
matter  collection  and  recovery 
efficiency,  Rv,  is  98  percent  or  greater 
each  month  of  the  12-month  compliance 
period;  or 

(B)  The  organic  HAP  emission  rate 
based  on  solids  applied  for  the  12- 
month  compliance  period,  Lannual.  is 
0.046  kg  organic  HAP  per  liter  solids 
applied  or  less. 

(2)  Continuous  emission  monitoring  of 
control  device  performance.  Use 
continuous  emission  monitors  to 
demonstrate  recovery  efficiency, 
conduct  an  initial  performance  test  of 
capture  efficiency  and  volumetric  flow 
rate,  and  continuously  monitor  a  site 


i    (DREKCE^)|fM^A,+iMAj 

A=1_L U=l j=l  J 


specific  operating  parameter  to  ensure 
that  captiire  efficiency  and  volumetric 
flow  rate  are  maintained  following  the 
procediu^s  in  paragraphs  (e)(2)(i) 
through  (xi)  of  this  section: 

(i)  Control  device  destruction  or 
removal  efficiency,  DUE.  For  each 
control  device  used  to  comply  with 
§  63.5120(a),  continuously  monitor  the 
gas  stream  entering  and  exiting  the 
control  device  to  determine  the  total 
volatile  organic  matter  mass  flow  rate 
(e.g.,  by  determining  the  concentration 
of  the  vent  gas  in  grams  per  cubic  meter 
and  the  volumetric  flow  rate  in  cubic 
meters  per  second,  such  that  the  total 
volatile  organic  matter  mass  flow  rate  in 
grams  per  second  can  be  calculated 
using  Equation  1  of  §  63.5160,  and  the 
percent  destruction  or  removal 
efficiency,  DRE,  of  the  control  device 
can  be  calculated  for  each  month  using 
Equation  2  of  §63.5160. 

(ii)  Determine  the  percent  capture 
efficiency,  CE,  for  each  work  station  in 
accordance  with  §63. 5 160(e). 

(iii)  Capture  efficiency  monitoring. 
Whenever  a  work  station  is  operated, 
continuously  monitor  the  operating 
parameter  established  in  accordance 
with  §  63.5150(a)(4). 

(iv)  Control  efficiency,  R.  Calculate 
the  overall  organic  HAP  control 
efficiency,  R,  achieved  for  each  month 
using  Equation  7  of  this  section: 


(Eq.7) 


i>l 


j=l 
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Where: 

Raoverall  organic  HAP  control  efficiency, 

percent. 
DREk=organic  volatile  matter  destruction  or 

removal  efficiency  of  control  device,  k, 

percent. 
CBA=organic  volatile  matter  capture 

efficiency  of  the  capture  system  for  work 

station,  A,  percent. 
MAi=mass  of  coating  material,  i,  applied  on 

work  station.  A,  in  a  month,  kg. 
Cvi=volatile  matter  content  of  coating 

material,  i,  expressed  as  a  weight 

fraction,  kg/kg. 
MAj=mass  of  solvent,  thinner,  reducer, 

diluent,  or  other  non-solids-containing 

coating  material  (including  H3O),  j, 

applied  on  work  station,  A.  in  a  month, 

kg. 


Mi=mass  of  coating  material,  i,  applied  in  a 
month,  kg. 

Mj=mass  of  solvent,  thinner,  reducer,  diluent, 
or  other  non-solids-containing  coating 
material  (excluding  H2O),  j,  applied  in  a 
month,  kg. 

w=number  of  always-controlled  work 
stations  in  the  facility. 

p=number  of  different  coating  materials 
applied  in  a  month. 

q=number  of  different  solvents,  thinners, 
reducers,  diluents,  or  other  non-solids- 
containing  coating  materials  applied  in  a 
month. 

(v)  If  demonstrating  compliance  with 
the  organic  HAP  emission  rate  based  on 
solids  applied,  measure  the  mass  of 
each  coating  material  applied  on  each 
work  station  during  the  month. 


H.  =  I 


A=l 


I-(DREkCEa) 


i  ChiMA.  + 


X^hiJ^Aij 


Where: 

He=total  monthly  organic  HAP  emitted,  kg. 

DREk=organic  volatile  matter  destruction  or 
1 1  removal  efficiency  of  control  device,  k, 
1 1    percent. 

CEA=organic  volatile  matter  capture 

efficiency  of  the  capture  system  for  work 
station.  A,  percent. 

C I  Forganic  HAP  content  of  coating  material, 
i,  expressed  as  a  weight-fraction,  kg/kg. 

MAi=mass  of  coating  material,  i,  applied  on 
work  station,  A,  in  a  month,  kg. 

Cwj=organic  HAP  content  of  solvent,  j,  added 
to  coating  material,  i,  expressed  as  a 
weight  fraction,  kg/kg. 

MAij=mass  of  solvent,  thinner,  reducer, 
diluent,  or  other  non-solids-containing 
coating  material,  j,  added  to  solids- 
containing  coating  material,  i,  applied  on 
work  station.  A,  in  a  month,  kg. 

n^number  of  always-controlled  work 
stations  in  the  facility. 

I :  number  of  different  coating  materials 
applied  in  a  month. 

danumber  of  different  solvents,  thinners, 
reducers,  diluents,  or  other  non-solids- 
containing  coating  materials  applied  in  a 
month. 

(ix)  Organic  HAP  emission  rate  based 
on  solids  applied  for  the  12-month 
compliance  period,  Lannual-  Calculate 
the  organic  HAP  emission  rate  based  on 
solids  applied  for  the  12-month 
compliance  period,  Lannual.  using 
Equation  6  of  this  section. 

(x)  Compare  actual  performance  to 
performance  required  by  compliance 
option.  The  affected  source  is  in 
compliance  with  §  63.5120(a)  if  each 
captiu«  system  operating  parameter  is 
operated  at  an  average  value  greater 
than  or  less  than  (as  appropriate)  the 
operating  parameter  value  established  in 
accordance  with  §  63.5150  for  each  3- 
hour  period;  and 


(A)  The  overall  organic  HAP  control 
efficiency,  R,  is  98  percent  or  greater  for 
each;  or 

(B)  The  organic  HAP  emission  rate 
based  on  solids  applied  for  the  12- 
month  compliance  period,  Lannual.  is 
0.046  kg  organic  HAP  per  liter  solids 
applied  or  less. 

(f)  L^se  of  oxidation  lo  demonstrate 
compliance.  If  you  use  one  or  more 
oxidizers  to  control  emissions  from 
always  controlled  work  stations,  you 
must  follow  the  procediues  in  either 
paragraph  (0(1)  or  (2)  of  this  section: 

(1)  Continuous  monitoring  of  capture 
system  and  control  device  operating 
parameters.  Demonstrate  initial 
compliance  through  performance  tests 
of  captiu'e  efficiency  and  control  device 
efficiency  and  continuing  compliance 
through  continuous  monitoring  of 
captiue  system  and  control  device 
operating  parameters  as  specified  in 
paragraphs  (f)(l)(i)  through  (xi)  of  this 
section: 

(i)  For  each  oxidizer  used  to  comply 
with  §  63.5120(a),  determine  the 
oxidizer  destruction  or  removal 
efficiency,  DRE,  using  the  procedure  in 
§  63.5160(d). 

(ii)  Whenever  a  work  station  is 
operated,  continuously  monitor  the 
operating  parameter  established  in 
accordance  with  §63. 5150(a)(3). 

(iii)  Determine  the  capture  system 
captiu«  efficiency,  CE,  for  each  work 
station  in  accordance  with  §  63.5160(e). 

(iv)  Whenever  a  work  station  is 
operated,  continuously  monitor  the 
operating  parameter  established  in 
accordance  with  §63.S150(a)(4). 


(vi)  If  demonstrating  compliance  with 
the  organic  HAP  emission  rate  based  on 
solids  applied,  determine  the  organic 
HAP  content  of  each  coating  material 
applied  during  the  month  in  accordance 
with  §  63.5160(b). 

(vii)  If  demonstrating  compliance 
with  the  organic  HAP  emission  rate 
based  on  solids  applied,  determine  the 
solids  content  of  each  coating  material 
applied  during  the  month  in  accordance 
with  §  63.5160(c). 

(viii)  If  demonstrating  compliance 
with  the  organic  HAP  emission  rate 
based  on  solids  applied,  calculate  the 
organic  HAP  emitted  during  the  month, 
He.  for  each  month  using  Equation  8  of 
this  section: 


(Eq.  8) 


(v)  Calculate  the  overall  organic  HAP 
control  efficiency,  R,  achieved  using 
Equation  7  of  this  section. 

(vi)  If  demonstrating  compliance  with 
the  organic  HAP  emission  rate  based  on 
solids  applied,  measure  the  mass  of 
each  coating  material  applied  on  each 
work  station  during  the  month. 

(vii)  If  demonstrating  compliance 
with  the  organic  HAP  emission  rate 
based  on  solids  applied,  determine  the 
organic  HAP  content  of  each  coating 
material  applied  during  the  month 
following  the  procedure  in  §  63.5160(b). 

(viii)  If  demonstrating  compliance 
with  the  organic  HAP  emission  rate 
based  on  solids  applied,  determine  the 
solids  content  of  each  coating  material 
applied  during  the  month  following  the 
procedure  in  §  63.5160(c). 

(ix)  Calculate  the  organic  HAP 
emitted  during  the  month,  H,,  for  each 
month: 

(A)  For  each  work  station  and  its 
associated  oxidizer,  use  Equation  8  of 
this  section. 

(B)  For  periods  when  the  oxidizer  has 
not  operated  within  its  established 
operating  limit,  the  control  device 
efficiency  is  determined  to  be  zero. 

(x)  Organic  HAP  emission  rate  based 
on  solids  applied  for  the  12-month 
compliance  period,  Lannual-  If 
demonstrating  compliance  with  the 
organic  HAP  emission  rate  based  on 
solids  applied  for  the  12-month 
compliance  period,  calculate  the  organic 
HAP  emission  rate  based  on  solids 
applied,  Lannual.  for  the  12-month 
compliance  period  using  Equation  6  of 
this  section. 

(xi)  Compare  actual  performance  to 
performance  required  by  compliance 
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option.  The  affected  source  is  in 
compliance  with  §  63.5120(a)  if  each 
oxidizer  is  operated  such  that  the 
average  operating  parameter  value  is 
greater  than  the  operating  parameter 
value  established  in  §63. 51 50(a)(3)  for 
each  3-hour  period,  and  each  capture 
system  operating  parameter  average 
value  is  greater  than  or  less  than  (as 
appropriate)  the  operating  parameter 
value  established  in  §  63.5150(a)(4)  for 
each  3-hour  period;  and  the  requirement 
in  either  paragraph  (f)(l)(xi)(A)  or  (B)  of 
this  section  is  met. 

(A)  The  overall  organic  HAP  control 
efficiency,  R,'is  98  percent  or  greater  for 
each;  or 

(B)  The  organic  HAP  emission  rate 
based  on  solids  applied,  Lannual.  is 
0.046  kg  organic  HAP  per  liter  solids 
applied  or  less  for  the  12-month 
compliance  period. 

(2)  Continuous  emission  monitoring  of 
control  device  performance.  Use 
continuous  emission  monitors,  conduct 
an  initial  performance  test  of  captiue 
efficiency,  and  continuously  monitor  a 
site  specific  operating  parameter  to 
ensure  that  capture  efficiency  is 
maintained.  Compliance  must  be 
demonstrated  in  accordance  with 
paragraph  (e)(2)  of  this  section. 

(g)  Combination  of  capture  and 
control.  You  must  demonstrate 
compliance  according  to  the  procediues 
in  paragraphs  (g)(1)  through  (8)  of  this 
section  if  both  solvent  recovery  and 
oxidizer  control  devices,  one  or  more 
never  controlled  coil  coating  stations,  or 
one  or  more  intermittently  controllable 
coil  coating  stations  are  operated;  or 
more  than  one  compliance  procedure  is 
used. 

(1)  Solvent  recovery  system  using 
liquid/liquid  material  balance 
compliance  demonstration.  For  each 
solvent  recovery  system  used  to  control 
one  or  more  work  stations  for  which  you 
choose  to  comply  by  means  of  a  liquid- 
liquid  material  balance,  you  must 
determine  the  organic  HAP  emissions 
each  month  of  the  12 -month  compliance 
period  for  those  work  stations 
controlled  by  that  solvent  recovery 
system  according  to  either  paragraph 
(g)(l)(i)  or  (ii)  of  this  section: 

(i)  In  accordance  with  paragraphs 
(e)(l)(i)  through  (iii)  and  (e)(l)(v) 
through  (viii)  of  this  section  if  the  work 
stations  controlled  by  that  solvent 
recovery  system  are  only  always- 
controlled  work  stations;  or 

(ii)  In  accordance  with  paragraphs 
(e)(l)(ii)  through  (iii),  (e)(l)(v)  through 
(vi),  and  (h)  of  this  section  if  the  work 
stations  controlled  by  that  solvent 
recovery  system  include  one  or  more 


never-controlled  or  intermittently- 
controllable  work  stations. 

(2)  Solvent  recovery  system  using 
performance  test  and  continuous 
monitoring  compliance  demonstration. 
For  each  solvent  recovery  system  used 
to  control  one  or  more  coil  coating 
stations  for  which  you  choose  to  comply 
by  means  of  an  initial  test  of  captiue 
efficiency,  continuous  emission 
monitoring  of  the  control  device,  and 
continuous  monitoring  of  a  capture 
system  operating  parameter,  each  month 
of  the  12-month  compliance  period  you 
must  meet  the  requirements  of 
paragraphs  (g)(2)(i)  and  (ii)  of  this 
section: 

(i)  For  each  capture  system  delivering 
emissions  to  that  solvent  recovery 
system,  monitor  an  operating  parameter 
established  in  §  63.5150(a)(4)  to  ensure 
that  capture  system  efficiency  is 
maintained;  and 

(ii)  Determine  the  organic  HAP 
emissions  for  those  work  stations  served 
by  each  capture  system  delivering 
emissions  to  that  solvent  recovery 
system  according  to  either  paragraph 
(g)(2)(ii)(A)  or  (B)  of  this  section: 

(A)  In  accordance  with  paragraphs 
(e)(2)(i)  through  (iii)  and  (e)(2)(v) 
through  (viii)  of  this  section  if  the  work 
stations  served  by  that  capture  system 
are  only  always-controlled  coil  coating 
stations;  or  ^ 

(B)  In  accordance  with  paragraphs 
(e)(2)(i)  through  (iii),  (e)(2)(v)  through 
(vii),  and  (h)  of  this  section  if  the  work 
stations  served  by  that  capture  system 
include  one  or  more  never-controlled  or 
intermittently-controllable  work 
stations. 

(3)  Oxidizer  using  performance  test 
and  continuous  monitoring  of  operating 
parameters  compliance  demonstration. 
For  each  oxidizer  used  to  control 
emissions  from  one  or  more  work 
stations  for  which  you  choose  to 
demonstrate  compliance  through 
performance  tests  of  capture  efficiency, 
control  device  efficiency,  and 
continuing  compliance  through 
continuous  monitoring  of  captiue 
system  and  control  device  operating 
parameters,  each  month  of  the  12-month 
compliance  period  you  must  meet  the 
requirements  of  paragraphs  (g)(3)(i) 
through  (iii)  of  this  section: 

(i)  Monitor  an  operating  parameter 
established  in  §  63.5150(a)(3)  to  ensiu« 
that  control  device  destruction  or 
removal  efficiency  is  maintained;  and 

(ii)  For  each  capture  system  delivering 
emissions  to  that  oxidizer,  monitor  an 
operating  parameter  established  in 
§  63.5150(a)(4)  to  ensure  capture 
efficiency;  and 


(iii)  E)etermine  the  organic  HAP 
emissions  for  those  work  stations  served 
by  each  capture  system  delivering 
emissions  to  that  oxidizer  according  to 
either  paragraph  (g)(3)(iii)(A)  or  (B)  of 
this  section: 

(A)  In  accordance  with  paragraphs 
(f)(l)(i)  through  (v)  and  (ix)  of  this 
section  if  the  work  stations  served  by 
that  capture  system  are  only  always- 
controlled  work  stations;  or 

(B)  In  accordance  with  paragraphs 
(f)(l)(i)  through  (v),  (ix),  and  (h)  of  this 
section  if  the  work  stations  served  by 
that  capture  system  include  one  or  more 
never-controlled  or  intermittently- 
controllable  work  stations. 

(4)  Oxidizer  using  continuous 
emission  monitoring  compliance 
demonstration.  For  each  oxidizer  used 
to  control  emissions  from  one  or  more 
work  stations  for  which  you  choose  to 
demonstrate  compliance  through  an 
initial  capture  efficiency  test, 
continuous  emission  monitoring  of  the 
control  device,  and  continuous 
monitoring  of  a  captiu«  system 
operating  parameter,  each  month  of  the 
12-month  compliance  period  you  must 
meet  the  requirements  in  paragraphs 
(g)(4)(i)  and  (ii)  of  this  section: 

(i)  For  each  capture  system  delivering 
emissions  to  that  oxidizer,  monitor  an 
operating  parameter  established  in 
§  63.5150(a)(4)  to  ensure  capture 
efficiency;  and 

(ii)  Determine  the  organic  HAP 
emissions  for  those  work  stations  served 
by  each  captiu«  system  delivering 
emissions  to  that  oxidizer  according  to 
either  paragraph  (g)(4)(ii)(A)  or  (B)  of 
this  section: 

(A)  In  accordance  with  paragraphs 
(e)(2)(i)  through  (iu)  and  (e)(2)(v) 
through  (viii)  of  this  section  if  the  work 
stations  served  by  that  capture  system 
are  only  always-controlled  work 
stations;  or 

(B)  In  accordance  with  paragraphs 
(e)(2)(i)  through  (iii),  (e)(2)(v)  through 
(vii),  and  (h)  of  this  section  if  the  work 
stations  served  by  that  captiue  system 
include  one  or  more  never-controlled  or 
intermittenUy-controUable  work 
stations. 

(5)  Uncontrolled  work  stations.  For     ' 
uncontrolled  work  stations,  each  month 
of  the  12-month  compliance  period  you 
must  determine  the  organic  HAP 
applied  on  those  work  stations  using 
Equation  9  of  this  section.  The  organic 
HAP  emitted  &t>m  an  imcontrolled  work 
station  is  equal  to  the  organic  HAP 
applied  on  that  work  station: 


.    / 


H.  =  I 


A°l 


iChiM^i+i^ChyM^.^ 


i=l 


j=l 


(Eq.  9) 


Where: 

Hni=facility  total  monthly  organic  HAP 
1 1  applied  on  uncontrolled  coil  coating 
1 1  stations,  kg. 

Ctii=organic  HAP  content  of  coating  material, 
i,  expressed  as  a  weight-fraction,  kg/kg. 

MAi=mass  of  coating  material,  i,  applied  on 
work  station,  A,  in  a  month,  kg. 

Chu=organic  HAP  content  of  solvent,  j,  added 
to  coating  matertal,  i,  expressed  as  a 
weight  fraction,  kg/kg. 

h||jj=mass  of  solvent,  thinner,  reducer, 
diluent,  or  other  non-solids-containing 
coating  material,  j,  added  to  solids- 
containing  coating  material,  i,  applied  on 
work  station.  A,  in  a  month,  kg. 

xenumber  of  uncontrolled  work  stations  in 
the  facility. 

p=number  of  different  coating  materials 
applied  in  a  month. 

qcnumber  of  different  solvents,  thinners, 
reducers,  diluents,  or  other  non-solids- 
containing  coating  materials  applied  in  a 
month. 

|6)  If  demonstrating  compliance  with 
the  organic  HAP  emission  rate  based  on 
solids  applied,  each  month  of  the  12- 
month  compliance  period  you  must 
determine  the  solids  content  of  each 
coating  material  applied  during  the 
month  following  the  procedure  in 
§  63.5160(c). 

(7)  Organic  HAP  emitted.  You  must 
determine  the  organic  HAP  emissions 
for  the  affected  source  for  each  12- 
month  compliance  period  by  simuning 
all  monthly  organic  HAP  emissions 
calculated  according  to  paragraphs 
(g)(1).  (g)(2)(ii).  (g)(3)(iii),  (g)(4)(ii),  and 
(g)(5)  of  this  section. 

(8)  Compare  actual  performance  to 
performance  required  by  compliance 
option.  The  affected  source  is  in 
compliance  with  §  63.5120(a)  for  the  12- 
month  compliance  period  if  all 


operating  parameters  required  to  be 
monitored  under  paragraphs  (g)(2) 
through  (4)  of  this  section  were 
maintained  at  the  values  established  in 
§  63.5150;  and  it  meets  the  requirement 
in  either  paragraph  (g)(8)(i)  or  (ii)  of  this 
section. 

(i)  The  total  mass  of  organic  HAP 
emitted  by  the  affected  source  was  not 
more  than  0.046  kg  HAP  per  liter  of 
solids  applied  for  the  12-month 
compliance  period;  or 

(ii)  The  total  mass  of  organic  HAP 
emitted  by  the  affected  source  was  not 
more  than  2  percent  of  the  total  mass  of 
organic  HAP  applied  by  the  affected 
source  each  month.  You  must  determine 
the  total  mass  of  organic  HAP  applied 
by  the  affected  source  in  each  month  of 
the  12-month  compliance  period  using 
Equation  9  of  this  section. 

(h)  Organic  HAP  emissions  from 
intermittently-controllable  or  never- 
controlled  coil  coating  stations.  If  you 
have  been  expressly  referenced  to  this 
paragraph  by  paragraphs  (g)(l)(ii), 
(g)(2)(ii)(B),  (g)(3)(iii)(B),  or  (^(4)(ii)(B) 
of  this  section  for  calculation 
procedures  to  determine  organic  HAP 
emissions,  you  must  for  your 
intermittently-controllable  or  never- 
controlled  work  stations  meet  the 
requirements  of  paragraphs  (h)(1) 
through  (6)  of  this  section: 

(1)  Determine  the  sum  of  the  mass  of 
all  solids-containing  coating  materials 
which  are  applied  on  intermittently- 
controllable  work  stations  in  bypass 
mode,  and  the  mass  of  all  solids- 
containing  coating  materials  which  are 
applied  on  never-controlled  coil  coating 
stations  during  each  month  of  the  12- 
month  compliance  period,  Mbi. 


(2)  Determine  the  sum  of  the  mass  of 
all  solvents,  thinners,  reducers, 
diluents,  and  other  nonsolids- 
containing  coating  materials  which  are 
applied  on  intermittently-controllable 
work  stations  in  bypass  mode,  and  the 
mass  of  all  solvents,  thinners,  reducers, 
diluents  and  other  nonsolids-containing 
coating  materials  which  are  applied  on 
never-controlled  work  stations  during 
each  month  of  the  12-month  compliance 
period,  Mbj- 

(3)  Determine  the  sum  of  the  mass  of 
all  solids-containing  coating  materials 
which  are  applied  on  intermittently- 
controllable  work  stations  in  controlled 
mode,  aiKl  the  mass  of  all  solids- 
containing  coating  materials  which  are 
applied  on  always-controlled  work 
stations  diuing  each  month  of  the  12- 
month  compliance  period,  Mci- 

(4)  Determine  the  stun  of  the  mass  of 
all  solvents,  thiimers,  reducers, 
diluents,  and  other  nonsolids- 
containing  coating  materials  which  are 
applied  on  intermittently-controllable 
work  stations  in  controlled  mode,  and 
the  mass  of  all  solvents,  thinners, 
reducers,  diluents,  and  other  nonsolids- 
containing  coating  materials  which  are 
applied  on  always-controlled  work 
stations  during  each  month  of  the  12- 
inonth  compliance  period,  Mcj- 

(5)  Liquid-liquid  material  balance 
calculation  of  HAP  emitted.  For  each 
work  station  or  group  of  work  stations 
for  which  you  use  the  provisions  of 
paragraph  (g)(l)(ii)  of  this  section,  you 
must  calculate  the  organic  HAP  emitted 
during  the  montlr  using  Equation  10  of 
this  section: 
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iMaCH.+iMQC,j 


i»l 


J-1 


1- 


kvr 


J;mcA,-kJ;mcj 


i»l 


j=l 


iMBiChi+XMBjChj 


j-i 


(Eq.  10) 


Where: 

H«  =  total  monthly  organic  HAP  emitted,  kg. 

Mti=  sum  of  the  mass  of  solids-containing 
coating  material,  i,  applied  on 
intermittently-controllable  work  stations 
operating  in  controlled  mode  and  the 
mass  of  solids-containing  coating 
material,  i,  applied  on  always-controlled 
work  stations,  in  a  month,  kg. 


Cm  =  organic  HAP  content  of  coating 
material,  i,  expressed  as  a  weight- 
fraction,  kg/kg. 

Mcj  =  sum  of  the  mass  of  solvent,  thinner, 
reducer,  diluent,  or  other  non-solids- 
containing  coating  material,  j,  applied  on 
intermittently-controllable  work  stations 
operating  in  controlled  mode  and  the 
mass  of  solvent,  thinner,  reducer, 
diluent,  or  other  non-solids-containing 


coating  material,  j,  applied  on  always- 
controlled  work  stations  in  a  month,  kg. 

Chj  =  organic  HAP  content  of  solvent,  j, 
expressed  as  a  weight  fraction,  kg/kg. 

Mkvr  =  mass  of  volatile  matter  recovered  in 
a  month  by  solvent  recovery  device,  k, 

kg. 
Cvi  =  volatile  matter  content  of  coating 
material,  i.  expressed  as  a  weight 
fraction,  kg/kg. 
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Mbi  =  sum  of  the  mass  of  solids-containing 
coating  material,  i.  applied  on 
intermittently-controllable  work  stations 
operating  in  bypass  mode  and  the  mass 
of  solids-containing  coating  material,  i, 
applied  on  never-controlled  work 
stations,  in  a  month,  kg. 

Mbj  =  sum  of  the  mass  of  solvent,  thinner, 
reducer,  diluent,  or  other  non-solids- 
•  containing  coating  material,  j,  applied  on 
intermittently-controllable  work  stations 
operating  in  bypass  mode  and  the  mass 


of  solvent,  thinner,  reducer,  diluent,  or 
other  non-solids-containing  coating 
material,  j,  applied  on  never-controlled 
work  stations,  in  a  month,  kg. 

p  =  number  of  diH^erent  coating  materials 
applied  in  a  month. 

q  =  number  of  different  solvents,  thinners, 
reducers,  diluents,  or  other  non-solids- 
containing  coating  materials  applied  in  a 
month. 


s  =  number  of  solvent  recovery  devices  used 
to  comply  with  the  standard  of  §  63.5120 
of  this  subpart,  in  the  facility. 

(6)  Control  efficiency  calculation  of 
HAP  emitted.  For  each  work  station  or 
group  of  work  stations  for  which  you 
use  the  provisions  of  paragraphs 
(g)(2)(ii)(B).  {g)(3)(iii)(B),  or  {g)(4)(ii){B) 
of  this  section,  you  must  calculate  the 
organic  HAP  emitted  diuing  the  month. 
He,  using  Equation  11  of  this  section: 


iMcAi+^MqChj  IO-DREkCEJ 


i=l 


j=l 
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(Eq.  11) 


Where: 

H<  =  total  monthly  organic  HAP  emitted,  kg. 

Mci  =  sum  of  the  mass  of  solids-containing 
coating  material,  i.  applied  on 
'    intermittently-controllable  work  stations 
operating  in  controlled  mode  and  the 
mass  of  solids-containing  coating 
material,  i,  applied  on  always-controlled 
work  stations,  in  a  month,  kg. 

Chi  =  organic  HAP  content  of  coating 
material,  i,  expressed  as  a  weight- 
fraction,  kg/kg. 

Mcj  =  sum  of  the  mass  of  solvent,  thinner, 
reducer,  diluent,  or  other  non-solids- 
containing  coating  material,  j,  applied  oh 
intermittently-controllable  work  stations 
operating  in  controlled  mode  and  the 
mass  of  solvent,  thinner,  reducer, 
diluent,  or  other  non-solids-containing 
coating  material,  j,  applied  on  always- 
controlled  work  stations  in  a  month,  kg. 

Chj  =  organic  HAP  content  of  solvent,  j, 
expressed  as  a  weight  fraction,  kg/kg. 

DREk  =  organic  volatile  matter  destruction  or 
removal  efficiency  of  control  device,  k, 
percent. 

CEa  =  organic  volatile  matter  capture 

efficiency  of  the  capture  system  for  work 
station.  A,  percent. 

Mbi  =  sum  of  the  mass  of  soiids-cohtaining 
coating  material,  i,  applied  on 
intermittently-controllable  work  stations 
operating  in  bypass  mode  and  the  mass 
of  solids-containing  coating  material,  i, 
applied  on  never-controlled  work 
stations,  in  a  month,  kg. 

Msj  =  sum  of  the  mass  of  solvent,  thinner, 
reducer,  diluent,  or  other  non-solids- 
containing  coating  material,  j,  applied  on 
intermittently-controllable  work  stations 
operating  in  bypass  mode  and  the  mass 
of  solvent,  thinner,  reducer,  diluent,  or 
other  non-solids-containing  coating 
material,  j,  applied  on  never-controlled 
work  stations,  in  a  month,  kg. 

Wj  =  number  of  intermittently-controllable 
work  stations  in  the  facility. 

p  =  number  of  different  coating  materials 
applied  in  a  month. 

q  =  number  of  different  solvents,  thinners, 
reducers,  diluents,  or  other  non-solids- 
containing  coating  materials  applied  in  a 
month. 

(i)  Capture  and  control  system 
compliance  demonstration  procedures 


using  a  CPMSfor  a  coil  coating  line.  If 
you  use  an  add-on  control  device,  to 
demonstrate  initial  compliance  for  each 
capture  system  and  each  control  device 
through  performance  tests  and 
continiung  compliance  through 
continuous  monitoring  of  captiue 
system  and  control  device  operating 
parameters,  you  must  meet  the 
requirements  in  paragraphs  (i)(l) 
through  (3)  of  this  section. 

(1)  Conduct  an  initial  performance 
test  to  determine  the  control  device 
destruction  or  removal  efficiency,  DRE, 
using  the  applicable  test  methods  and 
procedures  in  §  63.5160(d). 

(2)  Determine  the  emission  capture 
efficiency,  CE,  in  accordance  with 

§  63.5160(e). 

(3)  Whenever  a  coil  coating  line  is 
operated,  continuously  monitor  the 
operating  parameters  established 
according  to  §  63.5150(a)(3)  and  (4)  to 
ensure  capture  and  control  efficiency. 

Reporting  and  Recordkeeping 

§  63.51 80    What  reports  nnust  I  submit? 

(a)  Submit  the  reports  specified  in  • 
paragraphs  (b)  through  (i)  of  this  section 
to  the  EPA  Regional  Office  that  serves 
the  State  or  territory  in  which  the 
affected  soiut:e  is  located  and  to  the 
delegated  State  agency: 

(b)  You  must  submit  an  initial 
notification  required  in  §  63.9(b). 

(1)  Submit  an  initial  notification  for 
an  existing  source  no  later  than  2  years 
after  June  10,  2002. 

(2)  Submit  an  initial  notification  for  a 
new  or  reconstructed  source  as  required 
by  §  63.9(b). 

(3)  For  the  purpose  of  this  subpart,  a 
title  V  permit  application  may  be  used 
in  lieu  of  the  initial  notification 
required  under  §  63.9(b),  provided  the 
same  information  is  contained  in  the 
permit  application  as  required  by 

§  63.9(b),  and  the  State  to  which  the 
permit  application  has  been  submitted 
has  an  approved  operating  permit 


program  under  part  70  of  this  chapter 
and  has  received  delegation  of  authority 
fi-om  the  EPA. 

(4)  Submit  a  title  V  permit  application 
used  in  lieu  of  the  initial  notification 
required  under  §  63.9(b)  by  the  same 
due  dates  as  those  specified  in 
paragraphs  (b)(1)  and  (2)  of  this  section 
for  the  initial  notifications. 

(c)  You  must  submit  a  Notification  of 
Performance  Test  as  specified  in  §§  63.7 
and  63.9(e)  if  you  are  complying  with 
the  emission  standard  using  a  control 
device.  This  notification  and  the  site- 
specific  test  plan  required  under 

§  63.7(c)(2)  must  identify  the  operating 
parameter  to  be  monitored  to  ensure 
that  the  capture  efficiency  measured 
during  the  performance  test  is 
maintained.  You  may  consider  the 
operating  parameter  identified  in  the 
site-specific  test  plan  to  be  approved 
unless  explicitly  disapproved,  or  unless 
comments  received  from  the 
Administrator  require  monitoring  of  an 
alternate  parameter. 

(d)  You  must  submit  a  Notification  of 
Compliance  Status  as  specified  in 

§  63.9(h).  You  must  submit  the 
Notification  of  Compliance  Status  no 
later  than  30  calendar  days  following 
the  end  of  the  initial  12-month 
compliance  period  described  in 
§63.5130. 

(e)  You  must  submit  performance  test 
reports  as  specified  in  §  63.10(d)(2)  if 
you  are  using  a  control  device  to  comply 
with  the  emission  standards  and  you 
have  not  obtained  a  waiver  from  the 
performance  test  requirement. 

(f)  You  must  submit  start-up, 
shutdown,  and  malfimction  reports  as 
specified  in  §  63.10(d)(5)  if  you  use  a 
control  device  to  comply  with  this 
subpart. 

(1)  If  your  actions  during  a  start-up, 
shutdown,  or  malfunction  of  an  affected 
source  (including  actions  taken  to 
correct  a  malfimction)  are  not 
completely  consistent  with  the 
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procediu^s  specified  in  the  source's 
start-up,  shutdown,  and  mdfunction 
plan  specified  in  §  63.6(e)(3),  you  must 
state  such  information  in  the  report.  The 
start-up,  shutdown,  or  malfunction 
report  will  consist  of  a  letter  containing 
the  name,  title,  and  signature  of  the 
responsible  official  who  is  certifying  its 
accuracy,  that  will  be  submitted  to  the 
Administrator. 

(2)  Separate  start-up,  shutdown,  or 
malfunction  reports  are  not  required  if 
the  information  is  included  in  the  report 
specified  in  paragraph  (g)  of  this 
section. 

(g)  You  must  submit  semi-aimual 
compliance  reports  containing  the 
information  specified  in  paragraphs 
(g)(1)  and  (2)  of  this  section. 

(1)  Compliance  report  dates. 

(i)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
yoiu-  affected  soxut:e  in  §  63.5130(a)  and 
ending  on  June  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  source  in  §  63.5130(a). 

(ii)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31^  whichever  date 
follows  the  end  of  the  first  calendar  half 
after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§  63.5130(a). 

(iii)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
Jime  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(iv)  Each  subsequent  compliance 
r^ort  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiaimual 
reporting  period. 

(v)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  part  71, 
and  the  permitting  authority  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(g)(l)(i)  through  (iv)  of  this  section. 

(2)  The  semi-annual  compliance 
report  must  contain  the  following 
information: 

(i)  Company  name  and  address. 

(ii)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signatiu-e,  certifying  the  accuracy  of  the 
content  of  the  report. 


(iii)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 
The  reporting  period  is  the  6-month 
period  ending  on  June  30  or  December 
31.  Note  that  the  information  reported 
for  each  of  the  6  months  in  the  reporting 
period  will  be  based  on  the  last  12 
months  of  data  prior  to  the  date  of  each 
monthly  calculation. 

(iv)  identification  of  the  compliance 
option  or  options  specified  in  Table  1  to 
§  63.5170  that  you  used  on  each  coating 
operationduring  the  reporting  period.  If 
you  switched  between  compliance 
options  during  the  reporting  period,  you 
must  report  the  beginning  dates  you 
used  each  option. 

.  (v)  A  statement  that  there  were  no 
deviations  from  the  standards  during 
the  reporting  period,  and  that  no  CEMS 
were  inoperative,  inactive, 
malfunctioning,  out-of-control,  repaired, 
or  adjusted. 

(h)  You  must  submit,  for  each 
deviation  occurring  at  an  affected  source 
where  you  are  not  using  CEMS  to 
comply  with  the  standards  in  this 
subpart,  the  semi-aimual  compliance 
report  containing  the  information  in 
paragraphs  (g)(2)(i)  through  (iv)  of  this 
section  and  the  information  in 
paragraphs  (h)(1)  through  (3)  of  this 
section: 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  imknown  cause,  if 
applicable)  as  applicable,  and  the 
corrective  action  taken. 

t3)  Information  on  the  number, 
duration,  and  cause  for  monitor 
downtime  incidents  (including 
imknown  cause  other  than  downtime 
associated  with  zero  and  span  and  other 
daily  calibration  checks,  if  applicable). 

(i)  You  must  submit,  for  each 
deviation  occurring  at  an  affected  source 
where  you  are  using  CEMS  to  comply 
with  the  standards  in  this  subpart,  the 
semi-annual  compliance  report 
containing  the  information  in 
paragraphs  (g)(2)(i)  through  (iv)  of  this 
section,  and  the  information  in 
paragraphs  (i)(l)  through  (12)  of  this 
section: 

(1)  The  date- and  time  that  each 
malfunction  started  and  stopped. 

(2)  The  date  and  time  that  each  CEMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(3)  The  date  and  time  that  each  CEMS 
was  out-of-control,  including  the 
information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 


a  period  of  start-up,  shutdown,  or 
malfunction  or  during  another  period. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period,  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(6)  A  breakdovra  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  start- 
up, shutdown,  control  equipment 
problems,  process  problems,  other 
known  causes,  and  other  unknown 
causes. 

(7)  A  summary  of  the  total  duration  of 
CEMS  downtime  during  the  reporting 
period,  and  the  total  duration  of  CEMS 
downtime  as  a  percent  of  the  total 
source  operating  time  diuing  that 
reporting  period. 

(8)  A  breakdown  of  the  total  duration 
of  CEMS  downtime  during  the  reporting 
period  into  periods  that  are  due  to 
monitoring  equipment  malfunctions, 
nonmonitoring  equipment 
malfunctions,  quality  assurance/quality 
control  calibrations,  other  known 
causes,  and  other  unknown  causes. 

(9)  A  brief  description  of  the  metal 
coil  coating  line. 

(10)  The  monitoring  equipment 
manufact\u-er(s)  and  model  number(s). 

(11)  The  date  of  the  latest  CEMS 
certification  or  audit. 

(12)  A  description  of  any  changes  in 
CEMS,  processes,  or  contrbls  since  the 
last  reporting  period. 

§  63.51 90    What  records  must  I  maintain? 

(a)  You  must  maintain  the  records 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  in  accordance  v«rith 
§  63.10(b)(1): 

(1)  Records  of  the  coating  lines  on 
which  you  used  each  compliance  option 
and  the  time  periods  (beginning  and 
ending  dates  and  times)  you  used  each 
option. 

(2)  Records  specified  in  §63. 10(b)(2) 
of  all  measurements  needed  to 
demonstrate  compliance  with  this 
subpart,  including: 

(ij  Continuous  emission  monitor  data 
in  accordance  with  §63. 51 50(a)(2); 

(ii)  Control  device  and  capture  system 
operating  parameter  data  in  accordance 
with  §  63.5150(a)(1),  (3),  and  (4); 

(iii)  Organic  HAP  content  data  for  the 
purpose  of  demonstrating  compliance  in 
accordance  with  §  63.5160(b); 

(iv)  Volatile  matter  and  solids  content 
data  for  the  purpose  of  demonstrating 
compliance  in  accordance  with 
§  63.5160(c); 

(v)  Overall  control  efficiency 
determination  or  alternative  outiet  HAP 
concentration  using  captiu«  efficiency 
tests  and  control  device  destruction  or 
removal  efficiency  tests  in  accordance 
with  §  63.5160(d),  (e),  and  (f):  and 
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(vi)  Material  usage,  HAP  usage, 
volatile  matter  usage,  and  solids  usage 
and  compliance  demonstrations  using 
these  data  in  accordance  with 
§63.5170(a),  (b),  and(d): 

(3)  Records  specified  in  §  63.10(b)(3); 
and 

(4)  Additional  records  specified  in 
§  63.10(c)  for  each  continuous 
monitoring  system  operated  by  the 
owner  or  operator  in  accordance  with 
§  63.5150(a)(2). 

(b)  Maintain  records  of  all  liquid- 
liquid  material  balances  that  are 
performed  in  accordance  with  the 
requirements  of  §  63.5170. 

Delegation  of  Authority 

§63.5200    What  autttorities  may  be 
dalagatad  to  the  States? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  EPA,  or  a 


delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  EPA  Regional 
Office  to  find  out  if  this  subpart  is 
delegated  to  your  State,  local,  or  tribal 
agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E,  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the  EPA 
Administrator  and  not  transferred  to  the 
State,  local,  or  tribal  agency. 

(c)  Authority  which  will  not  be 
delegated  to  States,  local,  or  tribal 
agencies: 


(1)  Approval  of  alternatives  to  the 
emission  limitations  in  §63.5120; 

(2)  Approvsd  of  major  alternatives  to 
test  methods  imder  §63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.5160; 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §  63.5150;  and 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §§63.5180 
and  63.5190. 

§§63.5201—63.5209    [RaservMQ 

Tables  to  Subpart  SSSS  of  Part  63 

If  you  are  required  to  comply  with 
operating  limits  by  §  63.5121,  you  must 
comply  with  the  applicable  operating 
limits  in  the  following  table: 


Table  1  to  Subpart  SSSS  of  Part  63.  Operating  Limits  if  Using  Add-on  Control  Devices  and  Capture 

System 


For  the  following  device 


1.  thermal  oxidizer . 


2.  catalytic  oxidizer 


3.  emission  capture  system 


You  must  meet  the  following  operating  limit 


a.  ttie  average  combustion  temperature  in  any  3- 
hour  period  must  not  fall  below  the  combustion 
temperature  limit  established  according  to 
§  63.51 60(d)(3)(i). 

a.  ttie  average  temperature  measured  just  before 
ttie  catalyst  bed  in  any  3-hour  period  must  not  fall 
below  the  limit  established  according  to 
§63.5160(d)(3)(ii);  and  either 


b.  ensure  that  the  average  temperature  difference 
across  the  catalyst  t>ed  In  any  3-hour  period  does 
not  fall  below  the  temperature  difference  limit  es- 
tablished according  to  §  63.51 60(d)(3)(ii);  or 


c.  develop  and  implement  an  Inspection  and  mainte- 
nance plan  according  to  §63.5160(d)(3)(ii). 


develop  a  monitoring  plan  tfiat  identifies  operating 
parameter  to  be  monitored  and  specifies  oper- 
ating limits  according  to  §63.51 50(a)(4). 


And  you  must  demonstrate  continuous  compliance 
with  the  operating  limit  by  .  .  . 


i.  collecting  the  combustion  temperature  data  ac- 
cording to  §63.51 50(a)(3); 

ii.  reducing  the  data  to  3-hour  block  averages;  and 

ili.  maintaining  the  3-hour  average  combustion  tem- 
perature at  or  above  the  temperature  limit. 

I.  collecting  the  temperature  data  according  to 
§63.51 50(a)(3); 

ii.  reducing  the  data  to  3-hour  block  averages;  and 

iii.  maintaining  the  3-hour  average  temperature  be- 
fore the  catalyst  bed  at  or  at>ove  the  temperature 
limit. 

i.  collecting  the  temperature  data  according  to 
§63.51 50(a)(3); 

ii.  reducing  the  data  to  3-hour  block  averages;  and 

iii.  maintaining  the  3-hour  average  temperature  dif- 
ference at  or  above  the  temperature  difference 
limit. 

maintaining  an  up-to-date  Inspection  and  mainte- 
nance plan,  records  of  annual  catalyst  activity 
checks,  records  of  monthly  inspections  of  the  oxi- 
dizer system,  and  records  of  the  annual  internal 
Inspections  of  the  catalyst  bed.  If  a  problem  is 
discovered  during  a  monthly  or  annual  Inspection 
required  by  §  63.51 60(d)(3)(ii),  you  must  take  cor- 
rective action  as  soon  as  practicable  consistent 
with  the  manufacturer's  recommendations. 

conducting  monitoring  according  to  the  plan 
§63.51 50(a)(4). 


You  must  comply  with  the  applicable  C^eneral  Provisions  requirements  according  to  the  following  table: 

Table  2  to  Subpart  SSSS  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  SSSS 


General  provisions  reference 

Applk:able  to  subpart  SSSS 

Expianatkjn 

§63.1(a)(1H4)  

§63.1(a)(5) 

§63.1(a)(6H8)  

§63.1(a)(9) 

Yes. 

No : 

Yes. 

No 

Reserved. 
Reserved. 
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Table  2  to  Subpart  SSSS  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  SSSS— Continued 


General  proviskins  reference 


Applicable  to  subpart  SSSS 


Explanation 


§63.1(a)(10H14) 

§63.1(b)(1) 

§63.1(b)(2H3)  ... 

§63.1(0(1)  

§63.1(c)(2)  

§63.1(c)(3)  

§63.1(0(4)  

§63.1(0(5)  

§63.1(d)  

§63.1(e)  

§63.2 

§63.3(aHO  

§63.4(a)(1H3)  ... 

§63.4(a)(4) 

§63.4(a)(5) 

§63.4(b)-<0  ........ 

§63.5(a)(1H2)  ... 

§63.5(0(1) 

§63.5(0(2)  

§63.5(b)(3H6)  ... 

§63.5(0 

§63.5(d)  


§63.5(e)  

§63.5(f)  

§63.6(a)  

§63.6(b)(1H5) 

§63.6(0(6)  

§63.6(0(7)  

§63.6(c)(1H2) 
§63.6(0(3H4) 

§63.6(0(5)  

§63.6(0  

§63.6(e)  


§  63.6(f)  , 
§  63.6(g) 
§  63.6(h) 


§63.6(I)(1H14) 

§63.6(l)(15)  

§63.6(l)(16)  

§63.6(j)  

§63.7 


§63.8(a)(1H2) 

§  63.8(a)(3) 

§  63.8(a)(4) 

§63.8(0  

§  63.8(0(1  H3) 

§63.8(0(4)  

§  63.8(c)(5)  

§  63.8(c)(6)  ...... 

§63.8(0(7H8) 

§63.8(d)-(0  

§63.8(f)(1H5) 
§63,8(f)(6)  


§63.8(g)(1H4) 

§  63.8(g)(5)  

§63.9(a)  

§63.9(0(1)  

§63.9(0(2)  


§63.9(b)(3H5) 

§63.9(c)-<e)  

§63.9(f)  


§63.9(g)  

§63.9(h)(1H3) 


Yes. 

No  . 

Yes. 

Yes. 

Yes. 

No  . 

Yes. 

Yes. 

No  . 

Yes. 

Yes 

Yes. 

Yes. 

No  . 

Yes. 

Yes. 

Yes. 

Yes. 

No  . 

Yes. 

No  . 

Yes 

Yes. 
Yes. 
Yes. 
Yes. 
No  . 
Yes. 
Yes. 
No  . 
Yes. 
No  . 
Yes 

Yes. 
Yes. 
No  . 

Yes. 
No  . 
Yes. 
Yes. 
Yes 

Yes. 

No  . 

Yes. 

Yes. 

Yes 

No. 

No  . 

Yes 

Yes. 

Yes 

Yes. 

No  . 

Yes. 

No. 

Yes. 

Yes. 

Yes 

Yes. 
Yes. 
No  . 

No  . 
Yes. 


Subpart  SSSS  specifies  applicability. 

Reserved. 

Reserved. 

Additional  definitions  In  subpart  SSSS. 

Reserved. 

Reserved. 

Reserved. 

Only  total  HAP  emissions  In  terms  of  tons  per  year  are  re- 
quired for  §63.5(d)(1)(ii)(H). 

Reserved. 


Reserved. 

Reserved. 

Provisions  In  §  63.6(e)(3)  pertaining  to  startups,  shutdowns, 

malfunctions,  and  CEMS  only  apply  if  an  add-on  control 

system  Is  used. 


Subpart  SSSS  does  not  require  continuous  opacity  moni- 
toring systems  (COMS). 

Reserved. 


With  the  exception  of  §63.7(a)(2)(vii)  and  (viii),  which  are 
reserved. 

Reserved. 


Provisions  only  apply  If  an  add-on  control  system  Is  used. 

Subpart  SSSS  does  not  require  COMS. 
Provisions  only  apply  if  CEMS  are  used.    . 

Provisions  only  apply  If  CEMS  are  used. 

Section  63.8(f)(6)  provisions  are  not  applicable  because 
subpart  SSSS  does  not  require  CEMS. 


With  the  exceptkjn  that  §63.51 80(b)(1)  provides  2  years 
after  the  proposal  date  for  submittal  of  the  initial  notifk:a- 
tion. 


Subpart  SSSS  does  not  require  opacity  and  visible  emis- 

sk>ns  observations. 
Provisions  for  COMS  are  not  applk:at>le. 
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Table  2  to  Subpart  SSSS  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  SSSS— Continued 


General  provisions  reference 

Applicable  to  subpart  SSSS 

Explanation 

§63.9(h)(4) 

No 

Reserved. 

§63.9(h)(5H6)  

Yes. 
Yes. 
Yes. 
Yes. 
Yes 

No. 

No 

§  63.9(i) ; ;.... 

§63.9(i)  

* 

§63.10(a)  

§63.10(b)(1H3)  

§63.10(0(1)  

§63.10(c)(2)-(4) 

Provisions  pertaining  to  startups,  shutdowns,  malfunctions, 
and  niaintenance  of  air  pollution  control  equipment  and 
to  GEMS  do  not  apply  unless  an  add-on  control  system 
is  used.  Also,  paragraphs  (b)(2)(vi),  (x),  (xi),  and  (xiii)  do 
not  apply. 

Reserved 

§  63.10(c)(5H8) 

§63.10(c)(9)  

No. 

No  

Reserved. 

§63.10(c)(10H15) 

§63.10(d)(1H2)  

§63.10(d)(3) 

§63.10(d)(4H5)  

§63.10(e)  

§63.10(0  

§63.1 1  

§63.12 

§63.13 

§63.14 : 

§63.15 

No. 

Yes. 

No  

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes ". 

Yes. 

Subpart  SSSS  does  not  require  opacity  and  visible  emis- 
sions observations. 

Sutipart  SSSS  includes  provisions  for  alternative  ASTM 
and  ASME  test  methods  that  are  incorporated  by  ref- 
erence. 

[FR  Doc.  02-12772  Filed  6-7-02;  8:45  am] 
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Office  of  the  Secretary 


29  CFR  Part  35 

Nondiscrimination  on  the  Basis  of  Age  in 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance  From  the 
Department  of  Labor;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 
Office  of  tfM  Secretary 

29  CFR  Part  35 
RIN  1291-AA21 

Nondiscrimination  on  tt>e  Basis  of  Age 
in  Programs  or  Activities  Receiving 
Federal  Financiai  Assistance  From  tfte 
Department  of  luibor 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

SUmiARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  sets  out  the 
Department  of  Labor  (DOL)  rules  for 
implementing  the  Age  Discrimination 
Act  of  1975,  as  amended  (the  Age  Act). 
The  Age  Act  prohibits  discrimination  on 
the  basis  of  age  in  programs  or  activities 
receiving  Federal  financial  assistance. 
This  NPRM  is  a  republication  of  an 
NPRM  published  on  December  29, 1998 
(63  FR  71714).  DOL  is  republishing  the 
NPRM  for  two  reasons:  To  reflect  the 
passage  of  the  Workforce  Investment 
Act  of  1998  (WIA),  which  replaced  the 
Job  Training  Partnership  Act,  as 
amended,  and  the  publication  of  an 
interim  final  rule  implementing  the 
nondiscrimination  and  equal 
opportxmity  provisions  of  WIA;  and  to 
add  the  term  "program  or  activity"  as  it 
is  defined  by  the  Civil  Rights 
Restoration  Act  of  1987  (CRRA),  and 
modify  language  in  DOL's  Age  Act  rule 
to  accommodate  that  term  and 
definition.  These  changes  do  not  alter 
the  substance  of  the  December  29, 1998, 
NPRM. 

DATES:  Conunents  must  be  received  by 
August  9,  2002. 

ADDRESSES:  Address  all  comments  about 
this  proposed  rule  to  Annabelle  T. 
Lockhart,  Director,  Civil  Rights  Center 
(CRC),  Frances  Perkins  Building,  200 
Constitution  Ave.,  NW.,  Room  N-4123, 
Washington,  DC  20210.  Brief  comments 
(maximum  five  pages)  may  be  submitted 
by  facsimile  machine  (FAX)  to  202/693- 
6505.  Receipt  of  submissions,  whether 
by  mail  or  by  FAX  transmittal,  will  not 
be  acknowledged;  however,  the  sender 
may  request  confirmation  that  a 
submission  has  been  received,  by 
telephoning  the  Civil  Rights  Center 
(CRC)  at  (202)  693-6500  (VOICE)  or 
(202)  693-6515  or  (800)  326-2577  (TTY/ 
TDD). 

Comments  that  CRC  receives  will  be 
available  for  public  inspection  at  DOL 
during  normal  business  hours. 
Appropriate  aids  are  available  on 
request  to  persons  needing  assistance  to 
review  the  comments.  In  addition, 
copies  of  this  proposed  rule  are 


available,  upon  request,  in  large  print 
and  electronic  file  on  computer  disk. 
Other  formats  will  be  considered  upon 
request.  To  schedule  an  appointment  to 
review  the  comments  and/ of  to  obtain 
the  proposed  rule  in  an  alternate  format, 
contact  CRC  at  the  telephone  number  or 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annabelle  T.  Lockhart,  Director,  CRC, 
(202)  693-6500  (VOICE)  or  (202)  693- 
6515  (TTY). 
SUPPLEMENTARY  INFORMATION: 

L  Background  Information 

The  Age  Discrimination  Act  of  1975, 
42  U.S.C.  6101  et  seq.,  prohibits 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal 
financial  assistance.  The  Age  Act 
applies  to  discrimination  at  all  age 
levels.  The  Age  Act  also  contains 
specific  exceptions  that  permit  the  use 
of  certain  age  distinctions  and  factors 
other  than  age  that  meet  the  Age  Act's 
requirements.  The  Age  Act  required  the 
former  Department  of  Health, 
Education,  and  Welfare  (HEW)  to  issue 
general,  government-wide  regulations 
setting  standards  to  be  followed  by  all 
Federal  agencies  implementing  the  Age 
Act.  These  government-wide 
regulations,  which  were  issued  on  June 
12,  1979  (45  CFR  pirt  90;  44  FR  33768) 
and  became  effective  on  July  1, 1979, 
require  each  Federal  agency  providing 
financial  assistance  to  any  program  or 
activity  to  publish  final  regulations 
implementing  the  Age  Act,  and  to 
submit  final  agency  regulations  to  HEW 
(now  the  Department  of  Health  and 
Hiunan  Services  (HHS)),  before 
publication  in  the  Federal  Register.  [See 
45  CFR  90.31.) 

The  Age  Act  became  effective  on  the 
effective  date  of  HEW's  final 
government- wide  regulations  (i.e.,  July 
1, 1979).  The  Department  of  Labor 
(DOL)  has  enforced  the  provisions  of  the 
Age  Act  since  that  time.  As  a  practical 
matter,  the  absence  of  DOL-specific  age 
regidations  has  not  had  an  impact  on 
DOL's  legal  authority  to  enforce 
prohibitions  against  discrimination  on 
the  basis  of  age  in  programs  or  activities 
receiving  Federal  financial  assistance 
from  DOL.  Most  financial  assistance 
from  DOL  is  distributed  under  the 
Workforce  Investment  Act  of  1998  (29 
use  2801  et  seq.)  and  its  predecessor 
statutes  (the  Comprehensive 
Employment  and  Training  Act  (Pub.  L. 
93-203,  Pub.  L.  93-567)  and  the  Job 
Training  Partnership  Act  (29  U.S.C. 
794)).  Since  1979  discrimination  based 
on  age  has  been  prohibited  in  these 
programs,  and  regulatory  enforcement 
mechanisms  have  existed  imder  them. 


n.  Rulemaking  History 

On  December  29, 1998,  DOL 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  implement  the 
Age  Act.  See  63  FR  71714  (1998).  The 
60-day  notice  and  comment  period  for 
the  submission  of  comments  to  DOL 
ended  March  1, 1999.  No  comments 
were  received  by  DOL  regarding  the 
December  29, 1998,  proposal.  DOL  then 
intended  to  publish  a  final  age  rule  at 
that  juncture.  However,  since  December 
29,  1998,  two  events  have  brought  about 
the  need  to  republish  this  rule  as  a 
NPRM. 

The  first  was  the  passage  of  the 
Workforce  Investment  Act  of  1998 
(WL\).  On  July  1,  2000,  the  WL\ 
replaced  the  Job  Training  Partnership 
Act,  as  amended,  (JTPA)  as  the  major 
instnunent  for  DOL-assisted  education, 
training  and  employment  programs.  The 
December,  1998,  NPRM  made  several 
references  to  JTPA  and  its  implementing 
regulations,  found  at  Title  29  CFR  part 
34.  The  regulation  being  proposed  today 
makes  reference  to  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  (section 
188)  and  the  regulations  implementing 
section  188.  On  November  12, 1999, 
DOL  published  an  interim  final  rule 
(IFR)  implementing  section  188.  This 
IFR  was  published  at  29  CFR  part  37. 
See  64  FR  61692  (1999). 

The  second  reason  for  the 
republication  of  the  December,  1998, 
NPRM  is  to  conform  the  rule  to  certain 
statutory  amendments  to  the  Age  Act 
made  by  the  Civil  Rights  Restoration  Act 
of  1987  (Pub.  L.  100-259)(CRRA).  The 
principal  proposed  conforming  change 
is  to  add  the  definition  of  "program  or 
activity"  that  corresponds  to  the 
statutory  definition  enacted  imder  the 
CRRA. 

The  Department's  financial-assistance 
based  civil  rights  regulations  (e.g..  Title 
VI  of  the  Civil  Rights  Act  of  1964,  and 
Section  504  of  the  Rehabilitation  Act  of 
1973),  when  originally  issued  and 
implemented,  were  interpreted  by  DOL 
to  mean  that  acceptance  of  Federal 
assistance  by  an  entity  resulted  in  broad 
institutional  coverage.  In  Grove  City 
College  V.  Bell.  465  U.S.  555,  571-72 
(1984)  [Grove  Oty  College),  the  Supreme 
Court  held,  in  a  case  involving  Title  DC 
of  the  Education  Amendments  of  1972 
(Title  IX),  that  the  provision  of  Federal 
student  financial  assistance  to  a  college 
resulted  in  Federal  jurisdiction  to 
ensure  Title  tX  compliance  in  the 
specific  program  receiving  the 
assistance,  i.e.,  the  student  financial  aid 
office,  but  that  the  Federal  student 
finailcial  assistance  would  not  provide 
jurisdiction  over  the  entire  institution. 
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Following  the  Supreme  Court's  decision 
in  Grove  City  College,  DOL  changed  its 
interpretation,  but  not  the  language  of 
the  governing  Title  VI  and  Section  504 
regidations,  to  be  consistent  with  the 
Coiut's  restrictive,  "program  specific" 
definition  of  "program  or  activity." 
Since  Title  IX  was  patterned  after  Title 
VI,  Grove  City  College  significantly 
narrowed  the  coverage  of  Title  VI  and 
the  two  other  statutes  based  on  it: 
Section  504  and  the  Age  Act.  See  S. 
Rep.  No.  100-64,  at  2-3,  11-16  (1987). 

In  1988,  the  CRRA  was  enacted  to 
"restore  the  prior  consistent  and 
longstanding  executive  branch 
interpretation  and  broad,  institution- 
wide  application  of  those  laws  as 
previously  administered."  20  U.S.C. 
1687  note  1.  Congress  enacted  the  CRRA 
in  order  to  remedy  what  it  perceived  to 
be  a  serious  narrowing  by  the  Supreme 
Court  of  a  longstanding  administrative 
interpretation  of  the  coverage  of  the 
regulations.  At  that  time,  DOL  reinstated 
its  broad  interpretation  to  be  consistent 
with  the  CRRA,  again  without  changing 
the  language  of  the  regulations.  It  was 
and  remains  DOL's  consistent 
interpretation  that,  with  regard  to  the 
differences  between  the  interpretation  of 
the  regulations  given  by  the  Supreme 
Coiut  in  Grove  City  College,  and  the 
language  of  the  CRRA,  the  CRRA,  which 
took  effect  upon  enactment,  supersedes 
the  Grove  City  College  decision  and, 
therefore,  the  regulations  must  be  read 
in  conformity  with  the  CRRA  in  all  their 
applications. 

"This  interpretation  reflects  the 
imderstanding  of  Congress,  as  expressed 
in  the  legislative  history  of  the  CRRA, 
that  the  statutory  definition  of  "program 
or  activity"  woiUd  take  effect 
immediately,  by  its  own  force,  without 

Section 

35.1  

35.2  

35.2(c)(1)(iii)(2)  

32.3  '. 

35.16 :. 

35.17  

35.20  

35.21  

35.33  

35.38(b)(2)  


the  need  for  Federal  agencies  to  amend 
their  existing  regulations.  S.  Rep.  No. 
100-64,  at  32.  The  legislative  history 
also  evidences  congressional  concern 
about  the  Federal  agencies'  inunediate 
need  to  address  complaints  and  findings 
of  discrimination  in  federally  assisted 
schools  under  the  CRRA  definition  of 
"program  or  activity,"  and  includes 
examples  demonstrating  why  the  CRRA 
was  "urgently"  needed.  See  S.  Rep.  No. 
100-64,  at  11-16. 

The  proposed  regulatory  change 
described  in  the  previous  paragraphs 
address  an  issue  recently  raised  by  the 
Third  Circuit  Court  of  Appeals  in 
Cureton  v.  NCAA,  198  F.3d  107, 115-16 
(1999)  [Cureton).  That  court  determined 
that,  because  the  Department  of  Health 
and  Human  Services  (HHS)  did  not 
amend  its  Title  VI  regulation  after  the 
enactment  of  the  CRRA,  application  of 
HHS's  Title  VI  regulation  to  disparate 
impact  discrimination  claims  is 
"program  specific"  (i.e.,  limited  to 
specific  programs  in  an  institution 
affected  by  the  Federal  funds),  rather 
than  institution-wide  (i.e.,  applicable  to 
all  of  the  operations  of  the  institution 
regardless  of  the  use  of  the  Federal 
funds).  In  the  court's  view,  the 
regulations  should  clarify  the     "   . 
application  of  the  broad  institutional 
coverage  to  disparate  impact  claims, 
because  the  disparate  impact  analysis 
appears  in  a  regulation,  and  not  in  a 
statute.  The  proposed  regulatory 
changes  would  explicitly  incorporate 
the  definition  of  "program  or  activity" 
that  corresponds  to  the  definition 
enacted  under  the  CRRA  and  thereby 
remove  any  doubt  that  DOL's  rule 
implementing  the  Age  Act  applies 
institution-wide  to  both  disparate 
impact  discrimination  and  disparate 


treatment  discrimination.  ("Disparate 
treatment"  refers  to  policies  or  practices 
that  treat  individuals  differently  based 
on  their  race,  color,  national  origin,  sex, 
disability,  or  age,  as  applicable. 
Disparate  treatment  is  generally  barred 
by  die  civil  rights  statutes  and 
regulations.  "Disparate  impact"  refers  to 
criteria  or  methods  of  administration 
that  have  a  significant  disparate  effect 
on  individuals  based  on  race,  color, 
national  origin,  sex,  disability,  or  age,  as 
applicable.  Those  criteria  or  practices 
may  constitute  impermissible 
discrimination  based  on  legal  standards 
that  include  consideration  of  their 
necessity.)  DOL's  Title  IX  rule, 
published  in  final  form  on  August  30, 
2000  at  29  CFR  part  36  (see  65  FR 
52858)  incorporates  the  CRRA 
definition  of  "program  or  activity." 
Further,  on  December  6,  2000,  DOL 
proposed  to  amend  its  Title  VI  and 
Section  504  regulations  to  incorporate 
the  terms  "program  or  activity"  or 
"program"  and  their  definition 
consistent  with  the  CRRA. 

m.  Orerview  of  NPRM— Changes  From 
December  28, 1998,  NPRM 

The  NPRM  being  published  today 
differs  little  fi^m  the  NPRM  published 
on  December  28,  1998;  and  the  language 
changes  in  today's  NPRM  do  not  affect 
the  substance  of  the  December  28, 1998, 
NPRM.  However,  DOL  is  republishing 
the  entire  rule  for  notice  and  comment. 
The  public  is  invited  to  comment  on 
any  or  all  of  its  provisions. 

The  following  table  identifies  sections 
in  this  proposed  rule  containing 
changes  relating  to  the  term  "program  or 
activity"  as  that  term  is  defined  in  the 
CRRA: 


Description  of  language  changes 


In  the  second  sentence,  the  phrase  "programs  and  activities"  is  changed  to  "programs  or  ac- 
tivities". 

In  the  section  title,  the  phrase  "programs  and  activities"  Is  changed  to  "programs  or  activities". 

The  phrase  "joint  apprenticeship  training  program"  has  t>een  changed  to  "joint  apprenticeship 
training". 

The  definition  of  "program  or  activity"  has  been  added. 

The  phrase  "normal  operation  of  the  program"  has  been  changed  to  "normal  operation  of  ttie 
program  or  activity". 

The  phrase  "objective  of  ttie  program"  has  been  changed  to  "ot)jective  of  the  program  or  ac- 
tivity". 

The  phrase  "programs  and  activities"  has  been  changed  to  "programs  or  activities". 

The  phrase  "specific  programs"  has  been  changed  to  "specific  programs  or  activities". 

The  phrase  "Federal  program  agency"  has  been  changed  to  "Federal  agency". 

The  phrase  "program  or  activity"  has  been  changed  to  "Federal  financial  assistance". 


In  keeping  with  the  changes  described 
in  the  above  table,  in  the  title  of  the  rule 
the  phrase  "programs  and  activities" 
has  been  changed  to  "programs  or 
activities." 


Today's  NPRM  proposes  additional 
changes  in  three  sections.  First,  in  the 
December  28,  1998,  NPRM.  Section 
35.2(b)  proposed  that  compliance  with 
section  167  of  JTPA  and  its 


implementing  regulations  would  satisfy 
the  obligation  of  recipients  of  Federal 
financial  assistance  from  DOL  under 
JTPA  to  comply  with  part  35.  DOL  has 
replaced  the  JTPA  references  with  WIA 
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references.  DOL  invites  commenters  to 
specifically  address  the 
interrelationship  between  the  Age  Act 
and  its  regulations  and  the 
nondiscrimination  and  equal 
opportimity  provisions  of  WIA  and  its 
imjplementing  regulations. 

Second,  section  35.2(c)(iii)(2)  of  the 
December  28, 1998,  NfPRM  made 
reference  to  JTPA.  That  reference  has 
been  changed  to  WIA. 

Third,  today's  NPRM  contains  a  slight 
modification  in  the  language  of 
proposed  section  35.26(a).  The  parallel 
section  of  the  December  28,  1998, 
NPRM  proposed  that  the  Civil  Rights 
Center  (CRC)  may  require  a  recipient 
receiving  financial  assistance  from  DOL 
to  complete  a  written  self-evaluation  of 
an  age  distinction  imposed  under  its 
program  or  activity.  The  proposed 
section  stated  that  this  requirement 
would  be  part  of  a  compliance  review  or 
a  complaint  investigation  conducted 
under  the  regulations  implementing  the 
Age  Act  or  JTPA.  CRC  is  concerned  that 
a  reference  to  the  self-evaluation 
obligation  being  imposed  in  connection 
with  financial  assistance  received  imder 
JTPA,  or  successor  laws,  could  be 
misconstrued  as  limiting  CRC's 
authority  to  request  a  self-evaluation  in 
programs  and  activities  receiving  DOL 
financial  assistance  under  other  laws. 
Accordingly,  proposed  section  35.26(a) 
has  been  revised  to  delete  reference  to 
JTPA. 

Readers  are  referred  to  the  NPRM 
published  at  63  FR  71714  (December  29. 
1998)  for  an  additional  detailed 
discussion  of  the  sections  not  modified 
by  this  proposed  rule. 

IV.  Regulatory  Procedures 

Executive  Order  12866 

These  proposed  Age  Discrimination 
Act  regulations  have  been  drafted  and 
•reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b),  Principles  of 
Regulation.  The  Department  has 
determined  that  this  proposed  rule  is  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  yet  is 
not  economically  significant  as  defined 
in  section  3(f)(1),  and,  therefore,  the 
information  enumerated  in  section 
6(a)(3)(C)  of  the  order  is  not  required. 
Ihirsuant  to  Executive  Order  12866,  this 
rule  has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Unfunded  Mandates  Reform 

Executive  Order  12875— This 
proposed  rule  would  not  create  an 
unfunded  Federal  mandate  on  any  State, 
local  or  tribal  government. 

Unfunded  Mandates  Reform  Act  of 
1995 — This  proposed  rule  would  not 


include  any  Federal  mandate  that  might 
result  in  increased  expenditures  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  of  $100  million  or  more, 
or  increased  expenditures  by  the  private 
sector  of  $100  million  or  more. 

Regulatory  Flexibility  Act 

The  proposed  rule  clarifies  existing 
requirements  for  entities  receiving 
financial  assistance  from  DOL.  The 
requirements  prohibiting  age 
discrimination  by  recipients  of  Federal 
financial  assistance  that  are  in  the  Age 
Act  and  the  government-wide 
regulations  have  been  in  effect  since 
19/9.  In  addition,  entities  receiving 
financial  assistance  from  DOL  under 
WIA,  have  been  expressly  informed  of 
their  obligations  to  comply  with  the  Age 
Act  by  both  WIA  statutory  language  and 
by  the  DOL  regulations  implementing 
WIA.  Because  the  proposed  rule  would 
not  substantively  change  existing 
obligations  on  recipients,  but  merely 
clarifies  such  duties,  the  Department 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Consequently,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
new  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

Executive  Order  13132 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  13132  regarding  Federalism.  This 
rule  would  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  requirements  of  section  6  of 
Executive  Order  13132  do  not  apply  to 
this  rule. 

List  of  Subjects  in  29  CFR  Part  35 

Administrative  practice  and 
procedure.  Age  discrimination. 
Children,  Civil  rights.  Elderly,  Grant 
programs — Labor. 

Signed  at  Washington,  DC  this  3rd  day  of 
June.  2002. 

Elaine  L.  Chao. 

Secretary  of  Labor. 

For  the  reasons  set  out  in  the 
preamble,  29  CFR  subtitle  A  is  proposed 
to  be  amended  by  adding  a  new  part  35 
to  read  as  follows: 


PART  35— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  PROGRAMS  OR 
ACTIVITIES  RECEIVING  FEDERAL 
RNANCIAL  ASSISTANCE  FROM  THE 
DEPARTMENT  OF  LABOR 

Subpart  A— General 

Sec. 

35.1  What  is  the  purpose  of  the  Department 
of  Labor  (DOL)  age  discrimination 
regulations? 

35.2  To  what  programs  or  activities  do 
these  regulations  apply? 

35.3  What  definitions  apply  to  these 
regulations? 

Subpart  B— Standards  for  Determining  Age 
Discrimination 

35.10  Rules  against  age  discrimination. 

35.11  Definitions  of  the  terms  "normal 
operation"  and  "statutory  objective." 

35.12  Exceptions  to  the  rules  against  age 
discrimination:  normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

35.13  Exceptions  to  the  rules  against  age 
discrimination;  reasonable  factors  other 
than  age. 

35.14  Burden  of  proof. 

35.15  Affirmative  action  by  a  recipient. 

35.16  Special  benefits  for  children  and  the 
elderly. 

35.17  Age  distinctions  in  IX)L  regulations. 

Subpart  C— Duties  of  DOL  Recipients 

35.20  General  responsibilities. 

35.21  Recipient  responsibility  to  provide 
notice. 

35.22  Information  requirements. 

35.23  Assurances  required. 

35.24  Designation  of  responsible  employee. 

35.25  Complaint  procedures. 

35.26  Recipient  assessment  of  age 
distinctions. 

Subpart  D— investigation,  Conciliation,  and 
Enforcement  Procedures 

35.30  Compliance  reviews. 

35.31  Complaints. 

35.32  Mediation. 

35.33  Investigations. 

35.34  Effect  of  agreements  on  enforcement 
effort. 

35.35  Prohibition  against  Intimidation  or 
retaliation. 

35.36  Enforcement. 

35.37  Hearings,  decisions,  and  post- 
termination  proceedings. 

35.38  Procedure  for  disbursal  of  funds  to  an 
alternate  recipient. 

35.39  Remedial  action  by  recipient. 

35.40  Exhaustion  of  administrative 
remedies. 

Authority:  42  U.S.C.  6101  et.  seq.;  45  CFR 
part  90. 

Subpart  A— General 

§  35.1    What  is  the  purpose  of  the 
Department  of  Labor  (DOL)  age 
discrimination  regulations? 

The  purpose  of  this  pari  is  to  set  out 
the  DOL  rules  for  implementing  the  Age 
Discrimination  Act  of  1975,  as 
amended.  The  Act  prohibits 
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discrimination  on  the  basis  of  age  by 
recipients  of  Federal  financial  assistance 
and  in  federally  assisted  programs  or 
activities,  but  permits  the  use  of  certain 
age  distinctions  and  factors  other  than 
age  that  meet  the  requirements  of  the 
Act  and  this  part. 

§  35.2    To  what  programs  or  activities  do 
these  regulations  apply? 

(a)  Application.  This  part  applies  to 
any  program  or  activity  that  receives 
Federal  financial  assistance,  directly  or 
indirectly,  from  DOL. 

(b)  Compliance  with  29  CFR  part  37. 
Compliance  with  Section  188  of  the 
Workforce  Investment  Act  of  1998 
(WL\)  {29  U.S.C.  2938)  and 
implementing  regulations  at  29  CFR  part 
37,  will  satisfy  the  obligations  of 
recipients  of  Federal  financial  assistance 
from  DOL  under  WIA  to  comply  with 
this  part.  CRC  will  use  the  legal 
standards  in  subpart  B  of  this  part  when 
evaluating  whether  a  WIA  recipient  has 
engaged  in  unlawful  age  discrimination. 

(c)  Limitation  of  application.  This  part 
does  not  apply  to: 

(1)  An  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  piirpose  legislative  body 
that: 

(i)  Provides  persons  with  any  benefits 
or  assistance  based  on  age;  or 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms; 

(2)  Any  employment  practice  of  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management 
joint  apprentice  training,  except  any 
program  or  activity  receiving  Federal 
financial  assistance  under  the 
Workforce  Investment  Act  of  1998  {29 
U.S.C.  2801  et  seq.). 

§35.3    What  definitions  apply  to  these 
regulations? 

As  used  in  this  part: 

Act  means  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101  et 
seq.). 

Action  means  any  act,  activity,  policy, 
rule,  standard,  or  method  of 
administration,  or  the  use  of  any  policy, 
rule,  standard,  or  method  of 
administration. 

Age  means  how  old  a  person  is,  or  the 
number  of  years  from  the  date  of  a 
person's  birth. 

Age  distinction  means  any  action 
using  age  or  an  age-related  term. 

Age-related  term  means  a  word  or 
words  that  necessarily  imply  a 
particular  age  or  range  of  ages  (e.g., 
"child,"  "adults,"  "older  persons,"  but 
not  "student"). 


Applicant  for  Federal  financial 
assistance  means  the  individual  or 
entity  submitting  an  application, 
request,  or  plan  required  to  be  approved 
by  a  DOL  official  or  recipient  as  a 
condition  to  becoming  a  recipient  or 
subrecipient. 

Beneficiary  means  the  person(s) 
intended  by  Congress  to  receive  benefits 
or  services  from  a  recipient  of  Federal 
financial  assistance  from  DOL. 

CRC  means  the  Civil  Rights  Center, 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management, 
United  States  Department  of  Labor. 

Department  means  the  United  States 
Department  of  Labor. 

Director  means  the  Director  of  CRC. 

DOL  means  the  United  States 
Department  of  Labor. 

Federal  financial  assistance  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  which  DOL  provides  or 
otherwise  makes  available  assistance  in 
the  form  of: 

(1)  Funds; 

(2)  Services  of  Federal  personnel;  or 

(3)  Real  and  personal  property  or  any 
interest  in  or  use  of  property,  including: 

(i)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration;  and 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  retvuned  to  the  Federal  Government. 

Program  or  activity  means  all  of  the 
operations  of — 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instnunentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  assistance 
is  extended,  in  the  case  of  assistance  to 
a  State  or  local  government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  Title  20  of  the 
United  States  Code),  system  of 
vocational  education,  or  other  school 
system; 

(3){i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education. 


health  care,  housing  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraphs  (1),  (2) 
or  (3)  of  this  definition;  any  part  of 
which  is  extended  Federal  financial 
eissistance. 

Recipient  means  any  State  or  its 
political  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  from  DOL  is 
extended,  directly  or  through  another 
recipient,  but  excludes  the  ultimate 
beneficiary  of  the  assistance.  Recipient 
includes  any  subrecipient  to  which  a 
recipient  extends  or  passes  on  Federal 
financial  assistance,  and  any  successor, 
assignee,  or  transferee  of  a  recipient. 

Secretary  means  the  Secretary  of 
Labor,  or  his  or  her  designee. 

State  means  the  individual  States  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Virgin  Islands,  American 
Samoa,  Wake  Island  and  the 
Conmionwealth  of  the  Northern  Mariana 
Islands. 

Subpart  B— Standards  for  Determining 
Age  Discrimination 

§  35.1 0    Rules  against  age  discrimination. 

The  rules  stated  in  this  section  are 
subject  to  the  exceptions  contained  in 
§§35.12  and  35.13. 

(a)  General  rule.  No  person  in  the 
United  States  shall  be,  on  the  basis  of 
age,  excluded  from  participation  in, 
denied  the  benefits  of  or  subjected  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  financial 
assistance  from  DOL. 

(b)  Specific  rules.  A  recipient  may 
not,  directly  or  through  contractual, 
licensing,  or  other  arrangements,  use  age 
distinctions  or  take  any  other  actions 
that  have  the  effect  of,  on  the  basis  of 
age: 

(1)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination 
imder.  a  program  or  activity  receiving 
Federal  financial  assistance  from  DOL; 
or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
finsmcial  assistance  from  DOL. 
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(c)  Other  forms  of  age  discrimination. 
The  listing  of  specific  forms  of  age 
discrinunation  in  paragraph  (b)  of  this 
section  is  not  exhaustive  and  does  not 
.  imply  that  any  other  form  of  age 
discrimination  is  permitted. 

135.11    Definitions  of  th«  tanns  "nonnal 
operation"  and  "atatutory  objective." 

As  used  in  this  part,  the  term: 

(a)  Normal  operation  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  the  ability  of  the  program  or 
activity  to  meet  its  objectives. 

(b)  Statutory  objective  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal  statute. 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 

f  35.1 2    Exceptions  to  the  rules  against  age 
discrimirtation:  normai  operation  or 
statutory  objective  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action  odierwise  prohibited  by  §  35.10  if 
the  action  reasonably  takes  age  into 
accoimt  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity.  An  action  reasonably  takes  age 
into  account  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity  if: 

(a)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics; 

(b)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity; 

(c)  The  other  characteristic(s)  can 
reasonably  be  measiued  or 
approximated  by  the  use  of  age:  and 

(d)  The  other  characteristic(s)  are 
impractical  to  measure  directly  on  an 
individual  basis. 

f  35.1 3    Exceptions  to  tlie  ruies  against  age 
discrimination:  reasonable  factors  other 
than  age. 

A  recipient  is  pemutted  to  take  an 
action  oUierwise  prohibited  by  §  35.10, 
if  that  action  is  based  on  a  reasonable 
factor  other  than  age,  even  though  the 
action  may  have  a  disproportionate 
effect  on  persons  of  different  ages.  An 
action  is  based  on  a  reasonable  factor 
other  than  age  only  if  the  factor  bears  a 
direct  and  substantial  relationship  to  the 
normal  operation  of  the  program  or 
activity  or  to  the  achievement  of  a 
statutory  objective. 


§  35.1 4    Burden  of  proof. 

The  recipient  has  the  burden  of 
proving  that  an  age  distinction  or  other 
action  falls  within  the  exceptions 
outlined  in  §§  35.12  and  35.13. 

§  35.1 5    Afflrmative  action  by  a  recipient. 

Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient  may  take 
affirmative  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  on  the  basi^of  age 
in  the  recipient's  program  or  activity. 

§  35.1 6    Special  benefits  for  children  and 
ttie  elderly. 

If  a  recipient  is  operating  a  program 
or  activity  that  provides  special  benefits 
to  the  elderly  or  to  children,  the  use  of 
such  age  distinctions  is  presumed  to  be 
necessary  to  the  normal  operation  of  the 
program  or  activity,  notwithstanding  the 
provisions  of  §  35.12. 

§35.17    Age  distinctions  in  DOL 
regulations. 

Any  age  distinction  in  regulations 
issued  by  DOL  is  presuimed  to  be 
necessary  to  the  achievement  of  a 
statutory  objective  of  the  program  or 
activity  to  which  the  regulations  apply, 
notwithstanding  the  provisions  of 
§35.12. 

Subpart  C— Duties  of  DOL  Recipients 

§35.20    General  responsibilities. 

Each  DOL  recipient  has  primary 
responsibility  for  ensiu-ing  that  its 
programs  or  activities  are  in  compliance 
with  the  Act  and  this  part  and  for  taking 
appropriate  steps  to  correct  any 
violations  of  the  Act  or  this  part. 

§  35.21    Recipient  responsibility  to  provide 
notice. 

(a)  Notice  to  other  recipients.  Where 
a  recipient  of  Federal  financial 
assistance  from  DOL  passes  on  funds  to 
other  recipients,  that  recipient  shall 
notify  such  other  recipients  of  their 
obligations  under  the  Act  and  this  part. 

Cb)  Notice  to  beneficiaries.  A  recipient 
shall  notify  its  beneficiaries  about  the 
provisions  of  the  Act  and  this  part  and 
their  applicability  to  specific  programs 
or  activities.  The  notification  must  also 
identify  the  responsible  employee 
designated  under  §35.24  by  name  or 
title,  address,  and  telephone  number. 

§35.22    Information  requirements. 

Each  recipient  shall: 

(a)  Keep  such  records  as  CRC 
determines  are  necessary  to  ascertain 
whether  the  recipient  is  complying  with 
the  Act  and  this  part; 

(b)  Upon  request,  provide  CRC  with 
such  information  and  reports  as  the 
Director  determines  are  necessary  to 


ascertain  whether  the  recipient  iS 
complying  with  the  Act  and  this  part; 
and 

(c)  Permit  reasonable  access  by  CRC  to 
books,  records,  accoimts,  reports,  other 
recipient  facilities  and  other  sources  of 
information  to  the  extent  CRC 
determines  is  necessary  to  ascertain 
whether  the  recipient  is  complying  with 
the  Act  and  this  part. 

§35.23    Assurances  required. 

A  recipient  or  applicant  for  Federal 
financial  assistance  from  DOL  shall  sign 
a  written  assiuance,  in  a  form  specified 
by  DOL,  that  the  program  or  activity 
will  be  operated  in  compliance  with  the 
Act  and  this  part.  In  subsequent 
applications  to  IX)L,  an  applicant  may 
incorporate  this  assiu'ance  by  reference. 

§  35.24    Designation  of  responsible 
employee. 

Each  recipient  shall  designate  at  least 
one  employee  to  coordinate  its 
compliance  activities  under  the  Act  and 
this  part,  including  investigation  of  any 
complaints  that  the  recipient  receives 
alleging  any  actions  that  are  prohibited 
by  the  Act  or  this  part. 

§35.25    Complaint  procedures. 

Each  recipient  shall  adopt  and 
publish  complaint  procediues  providing 
for  prompt  and  equitable  resolution  of 
complaints  alleging  any  action  that 
would  be  prohibited  by  the  Act  or  this 
part. 

§  35.26    Recipient  assessment  of  age 
distinctions. 

(a)  In  order  to  assess  a  recipient's 
compliance  with  the  Act  and  this  part, 
as  part  of  a  compliance  or  monitoring 
review,  or  a  complaint  investigation, 
CRC  may  require  a  recipient  employing 
the  equivalent  of  15  or  more  full-time 
employees  to  complete  a  written  self- 
evaluation,  in  a  manner  specified  by 
CRC,  of  any  age  distinction  imposed  in 
its  program  or  activity  receiving  Federal 
financial  assistance  from  EKDL. 

(b)  Whenever  such  an  assessment 
indicates  a  violation  of  the  Act  or  this 
part,  the  recipient  shall  take  prompt  and 
appropriate  corrective  action. 

Subpart  D— Investigation,  Conciiiation, 
and  Enforcement  Procedures 

§35.30    Compliance  reviews. 

(a)  CRC  may  conduct  such    . 
compliance  reviews,  pre-award  reviews, 
and  other  similar  procedvues  as  permit 
CRC  to  investigate  and  correct  violations 
of  the  Act  and  this  part,  irrespective  of 
whether  a  complaint  has  been  filed 
against  a  recipient.  Such  reviews  may  be 
as  comprehensive  as  necessary  to 
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determine  whether  a  violation  of  the  Act 
or  this  part  has  occurred. 

(b)  Where  a  review  conducted 
pursuant  to  paragraph  (a)  of  this  section 
indicates  a  violation  of  the  Act  or  this 
part,  CRC  will  attempt  to  achieve 
volimtary  compliance.  If  voluntary 
compliance  cannot  be  achieved,  CRC 
will  begin  enforcement  proceedings,  as 
described  in  §35.36. 

§35.31    ComplainU. 

(a)  Who  may  file.  Any  person, 
whether  individually,  as  a  member  of  a 
class,  or  on  behalf  of  others,  may  file  a 
complaint  with  CRC  alleging 
discrimination  in  violation  of  the  Act  or 
this  part,  based  on  an  action  occurring 
on  or  after  July  1,  1979. 

(b)  When  to  file.  A  complainant  must 
file  a  complaint  within  180  days  from 
the  date  the  complainant  first  had 
knowledge  of  the  alleged  act  of 
discrimination.  The  Director  may 
extend  this  time  limit  for  good  cause 
shown. 

(c)  Complaint  procedure.  A  complaint 
is  considered  to  be  complete  on  the  date 
CRC  receives  all  the  information 
necessary  to  process  it,  as  provided  in 
paragraph  (c)(1)  of  this  section.  CRC 
will: 

(1)  Accept  as  a  complete  complaint 
any  written  statement  that  identifies  the 
parties  involved  and  the  date  the 
complainant  first  had  knowledge  of  the 
alleged  violation,  describes  generally 
the  action  or  practice  complained  of. 
and  is  signed  by  the  complainant; 

(2)  Freely  permit  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  complete 
complaint; 

(3)  Notify  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
under  the  complaint  procedure, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure;  and 

(4)  Notify  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  CRC  for 
information  and  assistance  regarding  the 
complaint  resolution  process. 

(d)  No  jurisdiction.  CRC  will  return  to 
the  complainant  any  complaint  outside 
the  jurisdiction  of  this  part,  with  a 
statement  indicating  why  there  is  no 
jurisdiction. 

§35.32    Mediation. 

(a)  Referral  to  mediation.  CRC  will 
promptly  refer  to  the  Federal  Mediation 
and  Conciliation  Service  or  the 
mediation  agency  designated  by  the 
Secretary  of  Health  and  Human  Services 
under  45  CFR  part  90,  all  complaints 
that: 

(1)  Fall  within  the  jurisdiction  of  the 
Actor  this  part,  unless  the  age 


distinction  complained  of  is  clearly 
within  an  exemption  under  §  35.2(c); 
and 

(2)  Contain  all  information  necessary 
for  further  processing,  as  provided  in 
§  35.31(c)(1). 

(b)  Participation  in  mediation  process. 
Both  the  complainant  and  the  recipient 
shall  participate  in  the  mediation 
process  to  the  extent  necessary  to  reach 
an  agreement  or  to  make  an  informed 
judgment  that  an  agreement  is  not 
possible.  The  recipient  and  the 
complainant  do  not  need  to  meet  with 
the  mediator  at  the  same  time,  and  a 
meeting  may  be  conducted  by  telephone 
or  other  means  of  effective  dialogue  if  a 
personal  meeting  between  the  party  and 
the  mediator  is  impractical. 

(c)  When  agreement  is  reached.  If  the 
complainant  and  the  recipient  reach  an 
agreement,  the  mediator  shall  prepare  a 
written  statement  of  the  agreement,  have 
the  complainant  and  recipient  sign  it, 
and  send  a  copy  of  the  agreement  to 
CRC. 

(d)  Confidentiality.  The  mediator  shall 
protect  the  confidentiality  of  all 
information  obtained  in  the  course  of 
the  mediation  process.  No  mediator  may 
testify  in  any  adjudicative  proceeding, 
produce  any  document,  or  otherwise 
disclose  any  information  obtained  in  the 
course  of  the  mediation  process,  luiless 
the  mediator  has  obtained  prior 
approval  of  the  head  of  the  mediation 
agency. 

(e)  Maximum  time  period  for 
mediation.  The  mediation  shall  proceed 
for  a  maximum  of  60  days  after  a 
complaint  is  filed  with  CRC.  This  60- 
day  period  maybe  extended  by  the 
mediator,  writh  the  concvurence  of  the 
Director,  for  not  more  than  30  days,  if 
the  mediator  determines  that  agreement 
is  likely  to  be  reached  during  the 
extended  period.  In  the  absence  of  such 
an  extension,  mediation  ends  if: 

(1)  60  days  elapse  from  the  time  the 
complaint  is  filed;  or 

(2)  Prior  to  the  end  of  the  60-day 
period,  either 

(i)  An  agreement  is  reached;  or 
(ii)  The  mediator  determines  that 
agreement  caimot  be  reached. 

(f)  Unresolved  complaints.  The 
mediator  shall  return  unresolved 
complaints  to  CRC. 

§35.33    Investigations. 

(a)  fnitial  investigation.  CRC  will 
investigate  complaints  that  are 
uiuesolved  after  mediation  or  reopened 
because  the  mediation  agreement  has 
been  violated. 

(1)  As  part  of  the  initial  investigation, 
CRC  will  use  informal  fact-finding 
methods,  including  joint  or  separate 
discussions  with  the  complainant  and 


recipient  to  establish  the  facts  and.  if 
possible,  resolve  the  complaint  to  the 
mutual  satisfaction  of  the  parties.  CRC 
may  seek  the  assistance  of  any  involved 
State,  local,  or  other  Federal  agency. 

(2)  Where  agreement  between  the 
parties  has  been  reached  pursuant  to 
paragraph  (a)(1)  of  this  section,  the 
agreement  shall  be  put  in  writing  by 
DOL,  and  signed  by  the  parties  and  an 
authorized  official  of  DOL. 

(b)  Formal  findings,  conciliation,  and 
hearing.  If  CRC  cannot  resolve  the 
complaint  during  the  early  stages  of  the 
investigation,  CRC  will  complete  the 
investigation  of  the  complaint  and  make 
formal  findings.  If  the  investigation 
indicates  a  violation  of  the  Act  or  this 
part.  CRC  will  attempt  to  achieve 
volimtary  compliance.  If  CRC  cannot 
obtain  voluntary  compliance.  CRC  will 
begin  appropriate  enforcement  action, 
as  provided  in  §35.36. 

§  35.34    Effect  of  agreements  on 
enforcement  effort. 

An  agreement  reached  pursuant  to 
either  §35.32(c)  or  §  35.33(a)  shall  have 
no  effect  on  the  operation  of  any  other 
enforcement  effort  of  DOL,  such  as 
compliance  reviews  and  investigations 
of  other  complaints,  including  those 
against  the  recipient. 

§  35.35    Prohibition  against  intimidation  or 
retaliation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 

(a)  Attempts  to  assert  a  right  protected 
by  the  Act  or  this  part;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing  or  other  part  of 
CRC's  investigation,  conciliation,  and 
enforcement  process. 

§35.36    Enforcement 

(a)  DOL  may  enforce  the  Act  and  this 
part  through: 

(1)  Termination  of.  or  refusal  to  grant 
or  continue,  a  recipient's  Federal 
financial  assistance  bom  DOL  under  the 
program  or  activity  in  which  the 
recipient  has  violated  the  Act  or  this 
part.  Such  enforcement  action  may  be 
taken  only  after  a  recipient  has  had  an 
opportunity  for  a  hearing  on  the  record 
before  an  administrative  law  judge. 

(2)  Any  other  means  authorized  by 
law,  including,  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligation 
of  the  recipient  created  by  the  Act  or 
this  part;  or 

(ii)  Use  of  any  requirement  of,  or 
referral  to,  any  Federal.  State,  or  local 
government  agency  that  will  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  this  part. 
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(b)  Any  termination  or  refusal  under 
paragraph  (a)(1)  of  this  section  will  be 
limited  to  the  particular  recipient  and  to 
the  particular  program  or  activity  foimd 
to  be  in  violation  of  the  Act  or  this  part. 
A  finding  with  respect  to  a  program  or 
activity  that  does  not  receive  Federal 
financial  assistance  from  DOL  will  not 
form  any  part  of  the  basis  for 
termination  or  refusal. 

(c)  No  action  may  be  taken  under 
paragraph  (a)  of  this  section  until: 

(1)  DOL  has  advised  the  recipient  of 
its  failure  to  comply  with  the  Act  or 
with  this  part  and  has  determined  that 
voluntary  compliance  cannot  be 
obtained;  and 

(2)  Thirty  days  have  elapsed  since 
DOL  sent  a  written  report  of  the 
circumstances  and  grounds  of  the  action 
to  the  committees  of  Congress  having 
jurisdiction  over  the  program  or  activity 
involved. 

(d)  Deferral.  DOL  may  defer  granting 
new  Federal  financial  assistance  to  a 
recipient  when  termination  proceedings 
imder  paragraph  (ai)(l)  of  this  section  are 
initiated. 

(1)  New  Federal  financial  assistance 
fit)m  DOL  includes  all  assistance  for 
which  DOL  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities,  or 
authorization  of  new  activities,  during 
the  deferral  period.  New  Federal 
financial  assistance  from  DOL  does  not 
include  increases  in  funding  as  a  result 
of  changed  computation  of  formula 
awards  or  assistance  approved  prior  to 
the  initiation  of  a  hearing  under 
paragraph  (a)(1)  of  this  section. 

(2)  DOL  may  not  defer  a  grant  imtil 
the  recipient  has  received  notice  of  an 
opportunity  for  a  hearing  under 
paragraph  (a)(1)  of  this  section.  A 
deferral  may  not  continue  for  more  than 
60  days  unless  a  hearing  has  begim 
within  the  60-day  period  or  the 
recipient  and  DC)L  have  mutually  agreed 


to  extend  the  time  for  beginning  the 
hearing.  If  the  hearing  does  not  result  in 
a  finding  against  the  recipient,  the 
deferral  may  not  continue  for  more  than 
30  days  after  the  close  of  the  hearing. 

§  35.37    Hearings,  decisions,  and  post- 
termination  proceedings. 

The  provisions  applicable  to 
enforcement  procedures  under  the 
nondiscrimination  and  equal, 
opportunity  provisions  of  WIA,  found  at 
29  CFR  37.111,  37.112  and  37.115, 
apply  to  CRC's  enforcement  of  the  Act 
and  this  part. 

§  35.38    l>rocedure  for  disbursal  of  funds  to 
an  alternate  recipient. 

(a)  If  funds  are  withheld  from  a 
recipient  under  this  part,  the  Secretary 
may  disburse  the  funds  withheld 
directly  to  an  alternate  recipient. 

(b)  The  Secretary  will  require  any 
alternate  recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  the  Act 
and  this  part;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  authorizing  the 
Federal  financial  assistance. 

§  35.39    Remedial  action  by  recipient 

Where  CRC  finds  discrimination  on 
the  basis  of  age  in  violation  of  this  Act 
or  this  part,  the  recipient  shall  take  any 
remedial  action  that  CRC  deems 
necessary  to  overcome  the  effects  of  the 
discrimination.  In  addition,  if  a 
recipient  funds  or  otherwise  exercises 
control  over  another  recipient  that  has 
discriminated,  both  recipients  may  be 
required  to  take  remedi^  action. 

§  35.40    Exhaustion  of  administrative 


(a)  A  complainant  may  file  a  civil 
action  under  the  Act  following  the 
exhaiistion  of  administrative  remedies. 
Administrative  remedies  are  exhausted 
if: 


(1)  One  himdred  eighty  days  have 
elapsed  since  the  complainant  filed  the 
complaint  with  CRC,  and  CRC  has  made 
no  finding  with  regard  to  the  complaint; 
or 

(2)  CRC  issues  any  finding  in  favor  of 
the  recipient. 

(b)  If  CRC  fails  to  make  a  finding 
within  180  days,  or  issues  a  finding  in 
favor  of  the  recipient,  CRC  will 
promptly: 

(1)  Notify  the  complainant; 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  civil  action  for 
injimctive  relief;  and 

(3)  Inform  the  complainant  that — 

(i)  The  complainant  may  bring  a  civil 
action  only  in  a  United  States  district 
court  for  the  district  in  which  the 
recipient  is  found  or  transacts  business; 

(ii)  A  complainant  who  prevails  in  a 
civil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney's  fees,  but  that  the 
complainant  must  demand  these  costs 
in  the  complaint  filed  with  the  court; 

(iii)  Before  commencing  the  action, 
the  complainant  must  give  30  days 
notice  by  registered  mail  to  the 
Secretary,  the  Secretary  of  Health  and 
Human  Services,  the  Attorney  General 
of  the  United  States,  and  the  recipient; 

(iv)  The  notice  required  by  paragraph 
(b)(3)(iii)  of  this  section  must  state  the 
alleged  violation  of  the  Act,  the  relief 
requested,  the  court  in  which  the 
complainant  is  bringing  the  action,  and 
whether  or  not  attorney's  fees  are 
demanded  in  the  event  that  the 
complainant  prevails;  and 

(v)  The  complainant  may  not  bring  an 
action  if  the  same  alleged  violation  of 
the  Act  by  the  same  recipient  is  the 
subject  of  a  pending  action  in  any  court 
of  the  United  States. 

(FR  Doc.  02-14458  Filed  6-7-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
28  CFR  PART  16 

[AAG/A  Order  No.  270-2002] 

Privacy  Act  of  1974;  Implementation 

agency:  Department  of  Justice,  Foreign 
Terrorist  Tracking  Task  Force  (FTTTF). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice 
proposes  to  exempt  a  Privacy  Act 
system  of  records  from  subsections 
(c)(3).  (d)(1).  (2).  (3)  and  (4).  and  (e)(1) 
and  (4)(I)  of  the  Privacy  Act.  pursuant 
to  5  U.S.C.  552a(k)(l).  The  system  of 
records  to  be  exempted  is  the  "Flight 
Training  Candidates  File  System, 
JUSTICE/FTTTF-001 . " 

The  Flight  Training  Candidates  File 
System  is  a  system  of  records 
established  pursuant  to  section  113  of 
the  Aviation  and  Transportation 
Security  Act  (ATSA).  Public  Law  107- 
71,  49  U.S.C.  44939  to  support  the 
administration  of  the  required  risk 
assessment  of  candidates  for  flight 
instruction  who  are  aliens  or  persons 
designated  by  the  Under  Secretary  of 
Transportation  for  Secxuity,  U.S. 
Department  of  Transportation. 
Subsequent  to  the  terrorist  hijacking  and 
crashing  of  aircraft  on  September  11, 
2001,  Congress  determined  that  aliens 
seeking  training  in  the  operation  of 
aircraft  with  a  takeoff  weight  of  12,500 
pounds  or  more  should  be  subject  to 
closer  scrutiny.  Pursuant  to  section  113 
of  ATSA,  persons  who  wish  to  provide 
such  training  to  aliens  or  others 
designated  by  the  Under  Secretary  of 
Transportation  for  Security  must  first 
notify  the  Attorney  General,  and 
provide  identifying  information  with 
regard  to  the  prospective  trainee,  so  that 
the  Attorney  General  may  determine 
whether  the  prospective  trainee  poses  a 
risk  to  aviation  or  national  security. 


The  exemption  is  necessary  as 
explained  in  the  accompanying 
proposed  rule. 

DATES:  Submit  any  comments  by  July 
10,  2002. 

ADDRESSES:  Address  all  comments  to 
Mary  Cahill,  Management  Analyst, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington.  DC  20530  (Room 
1400,  National  Place  Building). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Cahill,  (202)  307-1823. 
SUPPLEMENTARY  INFORMATION:  In  the 
notice  section  of  today's  Federal 
Register,  the  Department  of  Justice 
provides  a  description  of  the  "Flight 
Training  Candidates  File  System, 
JUSTICE/FTTTF-001 ." 

This  order  relates  to  individuals  as 
well  as  small  business  entities.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601—602,  the 
Attorney  General,  by  approving  this 
regulation,  certifies  that  this  rule  will 
not  have  "a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities." 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Government  in  the 
Simshine  Act,  and  the  Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  part  16  of  Title  28  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  16-{AMENDED] 

Sul)part  E — Exemption  of  Records 
Systems  Under  the  Privacy  Act 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a.  552b(g). 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509,  510. 
524;31U.S.C.  3717,  9701. 


2.  Section  16.105  is  added  to  subpart 
E  to  read  as  follows: 

§  1 6.1 05    Exemption  of  Foreign  Terrorist 
Tracking  Task  Force  System. 

(a)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a,  subsections 
(c)(3),  (d)(1),  (2),  (3)  and  (4),  and  (e)(1) 
and  (4)(I):  Flight  Training  Candidates 
File  System  (JUSTICE/FTTTF-001). 
This  exemption  applies  only  to  the 
extent  that  information  is  subject  to 
exemption  pursuant  to  5  U.S.C. 
552a(k)(l). 

(b)  Exemption  from  the  particular 
subsections  is  justified  for  the  following 
reasons: 

(1)  From  subsection  (c)(3)  because 
making  available  to  a  record  subject  the 
accounting  of  disclosiues  could  reveal 
information  that  is  classified  in  the 
interest  of  national  security. 

(2)  From  subsection  (d)(1),  (2),  (3)  and 
(4)  because  access  to  and  amendment  of 
certain  portions  of  records  within  the 
system  would  tend  to  reveal  or 
compromise  information  classified  in 
the  interest  of  national  seciu-ity. 

(3)  From  subsection  (e)(1)  because  it 
is  often  impossible  to  determine  in' 
advance  if  information  obtained  will  be 
relevant  for  the  piuposes  of  conducting 
the  risk  analysis  for  flight  training 
candidates. 

(4)  From  subsection  (e)(4)(I)  to  the 
extent  that  this  subsection  is  interpreted 
to  require  more  detail  regarding  the 
record  sources  in  this  system  than  have 
been  published  in  the  Federal  Register. 
Should  the  subsection  be  so  interpreted, 
exemption  from  this  provision  is 
necessary  because  greater  specificity 
concerning  the  sources  of  these  records 
could  compromise  national  seciuity. 

Dated:  June  5,  2002. 
Robert  F.  Diegeiman, 
Acting  Assistant  Attorney  General  for      < 
Administration. 
[FR  Doc.  02-14614  Filed  6-6-02;  2:35  pm] 
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DEPARTiMENT  OF  JUSTICE 
[AAG/A  Order  No.  269-2002] 

Privacy  Act  of  1974:  System  of 
I  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  Justice,  Foreign 
Terrorist  Tracking  Task  Force  (FTTTF), 
is  establishing  a  new  system  of  records 
entitled  "Flight  Training  Candidates 
File  System,  JUSTICE/FTTTF-001." 

The  Flight  Training  Candidates  File 
System  is  a  system  of  records 
established  pursuant  to  Section  113  of 
the  Aviation  and  Transportation 
Security  Act  (ATSA),  Public  Law  107- 
71,  49  U.S.C.  44939,  to  support  the 
administration  of  the  required  risk 
assessment  of  candidates  for  flight 
instruction  who  are  aliens  or  persons 
designated  by  the  Under  Secretary  of 
Transportation  for  Security,  U.S. 
Department  of  Transportation. 
Subsequent  to  the  terrorist  hijacking  and 
crashing  of  aircraft  on  September  11, 
2001,  Congress  determined  that  aliens 
seeking  training  in  the  operation  of 
aircraft  with  a  takeoff  weight  of  12,500 
poimds  or  more  should  be  subject  to 
closer  scrutiny.  Pursuant  to  section  113 
of  the  ATSA,  persons  who  wish  to 
provide  such  training  to  aliens  or  others 
designated  by  the  Under  Secretary  of 
Transportation  for  Security  must  first 
notify  the  Attorney  General,  and 
provide  identifying  information  with 
regard  to  the  prospective  trainee,  so  that 
the  Attorney  General  may  determine 
whether  the  prospective  trainee  poses  a 
risk  to  aviation  or  national  security. 

It  is  likely  that  the  majority  of  the 
persons  in  this  system  of  records  will  be 
foreign  nationals  who  are  not  permanent 
resident  ahens  of  the  United  States  and, 
therefore,  are  not  covered  by  the 
provisions  of  the  Privacy  Act.  This 
notice  is  intended  for  flight  training 
candidates  and  flight  instructors  whose 
personal  information  is  included  in  this 
system  of  records  and  who  are  covered 
by  the  provisions  of  the  Privacy  Act 
because  they  are  either  United  States 
citizens  or  permanent  resident  aliens. 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
the  Office  of  Management  and  Budget 
and  the  Congress. 

Dated:  June  5,  2002. 
Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSnCE/FTTTF-001 
SYSTEM  NAME: 

Flight  Training  Candidates  File 
System.  FTTTF-OOl. 


SYSTEM  LOCATION: 

Foreign  Terrorist  Tracking  Task  Force 
(FTTTF),  U.S.  Department  of  Justice, 
Washington.  DC  20530 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Aliens  and  persons  designated  by  the 
Under  Secretary  of  Transportation  for 
Security,  U.S.  Department  of 
Transportation,  pursuant  to  section  113 
of  the  Aviation  and  Transportation 
Security  Act  (ATSA)  who  are  seeking 
training  fi^m  a  Federal  Aviation 
Administration  (FAA)  certificated 
instructor  in  the  operation  of  any 
aircraft  with  maximiun  certificated 
takeoff  weight  of  12,500  pounds  or  more 
("flight  training  candidates");  flight 
instructors  who  wish  to  provide  such 
training  ("providers"). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Flight  training  candidate  applications 
and  identifying  information  contained 
therein  (e.g.,  name,  date  of  birth,  place 
of  birth,  country  of  residence, 
education,  travel,  etc.);  authorizations 
for  the  release  of  information;  basic 
identifying  information  of  providers 
(e.g.,  name,  address,  telephone  number, 
FAA  certification  number);  classified 
risk  assessment  reports;  records 
received  from  the  Federal  Bureau  of 
Investigation  regarding  the  results  of  its 
fingerprint  and  name  checks  of  the 
flight  training  candidate;  and  electronic 
copies  of  correspondence  to  flight 
training  candidates,  providers,  the 
Immigration  and  Natiu'alization  Service 
and  the  Department  of  State  advising 
them  as  to  whether  individual 
candidates  have  been  determined  to 
pose  a  risk  to  aviation  or  national 
security. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  113  of  the  Aviation  and 
Transportation  Secimty  Act,  Pub.  L. 
107-71,  codified  at  49  U.S.C.  44939; 
Homeland  Security  Presidential 
Directive-2,  October  29,  2001, 
"Combating  Terrorism  Through 
Immigration  Policies." 

PURPOSE(S): 

The  system  will  be  used  to  collect 
information  and  conduct  the  risk 
assessments  required  under  section  113 
of  ATSA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  may  be  published  at  a 
later  date  with  an  opportunity  for 
comment.  In  the  interim,  disclosures 
will  be  made  only  with  the  written 
consent  of  the  individuals. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  data  in  this  system  is  maintained 
solely  in  electronic  form. 

RETRIEVABKiTY: 

Data  is  retrieved  by  the  name  of  the 
flight  training  candidate  or  the  provider. 

SAFEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  rules  and  policies,  including 
the  Department's  automated  systems 
security  and  access  policies.  Classified 
information  is  appropriately  stored  in 
secure  facilities,  databases,  and 
containers  and  in  accordance  with  other 
applicable  requirements.  In  general, 
records  and  technical  equipment  are 
maintained  in  buildings  with  restricted 
access.  The  required  system  protection 
methods  also  restrict  access.  Access  is 
limited  to  those  who  have  a  need  for 
access  to  perform  their  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  concerning  an  individual  will 
be  deleted  from  the  system  when:  (a) 
The  individual  reaches  99  years  of  age 
or  5  years  have  elapsed  since  a  report 
of  the  individual's  death;  or  (b)  when  no 
longer  needed  for  reference,  whichever 
is  sooner  (pending  approval  of  the 
Archivist  of  the  United  States). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Foreign  Terrorist  Tracking 
Task  Force,  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

NOTIFICATION  PROCEDURES: 

Address  inquiries  to  the  System  - 
Manager  named  above. 

RECORD  ACCESS  PROCEDURES: 

Any  flight  training  candidate  or 
provider  who  submits  information  into 
the  system  will  be  able  to  view  online 
the  information  they  submit  through  the 
use  of  a  password.  U.S.  citizens  and 
Permanent  Resident  Aliens  may  seek 
access  to  additional  information  about  a 
request  for  training  by  writing  to  the 
System  Manager  listed  above.  The 
request  should  include  a  general 
description  of  the  records  sought  and 
must  include  the  requester's  full  name, 
current  address  and  date  and  place  of 
birth.  The  request  must  be  signed  and 
either  notarized  or  submitted  under 
penalty  of  perjury.  Some  information 
may  be  exempt  from  access  as  described 
in  the  section  entitled  "Systems 
Exempted  from  Certain  Provisions  of  the 
Act."  A  determination  as  to  whether  a 
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record  may  be  accessed  will  be  made  at 
the  time  a  request  is  received. 

CONTESTING  RECORD  PROCEDURES: 

U.S.  Citizens  or  Permanent  Resident 
Aliens  who  wish  to  contest,  or  seek 
amendment  of,  the  information 
maintained  in  the  system  should  direct 
their  requests  to  the  System  Manager 
listed  above.  Requests  should  clearly 
and  concisely  state  what  information  is 
being  contested,  the  reason(s)  for 
contesting  it,  and  the  proposed 
amendment  to  the  record.  Some 
information  may  be  exempt  from    ' 
amendment  and  contesting  record 
procedures  as  described  in  the  section 
entitled  "Systems  Exempted  from 


Certain  Provisions  of  the  Act."  A 
determination  as-to  whether  a  record 
may  be  amended  will  be  made  at  the 
time  a  request  is  received. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
will  be  obtained  bom  flight  training 
candidates;  providers;  and  individuals 
or  entities  having  information  pertinent 
to  the  determination  of  risk  to  aviation 
or  national  security,  including  but  not 
limited  to  purveyors  of  public  source 
data,  governmental  entities,  and  the 
FAA. 


SYSriEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3), 
(d)(1),  (2),  (3)  and  (4).  and  (e)(1)  and 
{4)(I)  of  the  Privacy  Act,  pursuant  to  5 
U.S.C.  552a(k)(l).  This  exemption 
applies  only  to  the  extent  that 
information  in  the  system  is  subject  to 
exemption  pursuant  to  5  U.S.C. 
552a(k)(l). 

Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

[FR  Doc.  02-14615  Filed  6-6-02;  2:35  pm] 
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AdministraUva  Orders: 
Presidential 

DetemiinatJons: 
No  2002-19  of  May 

27,2002 39245 

No.  2002-20  Of  May 

30.  2002 39247 

5  CFR 

534 39249 

591 39249 

930 39249 


831 38210 

842 38210 

870 38210 

890 38210 


7  CFR 

927 

930 

1280... 
1467.... 


.39634 
.39637 
.39249 
.39254 


8  CFR 

100 38341 

103 38341 ,  39255 

212 39255 

236 38341 ,  39255 

238 39255 

239 ; 39255 

240 39255 

241 39255 

245a103 38341 

274a 38341 

287 39255 

299 38341 

Propoaad  Ruias: 

241 38324 


9  CFR 

77 


.38841 


10  CFR 

72 

430 

Propoaad  Ruloa: 
50 


..39260 
.38324 

.38427 


11  CFR 

100 


.38353 


104. 
113. 


.38353 
.38353 


12  CFR 

25 38844 

208 38844 

369 38844 

Ch.lX 39791 

1710 38361 


702 38431 

741 38431 

747 38431 


13  CFR 

Propoaad  Rulaa: 

121 


.39311 


14  CFR 

23 39261,  39262,  39264 

39 38193,  38371,  38587, 

38849,  38852.  39265.  39267 

71 39473 

97 38195,38197 

1260 38855 

Propoaad  Rulas: 

39 38212.39311.39314, 

39640 


15  CFR 

732 

734 

738 

740 

742 

748 

770 

772 

774 

Propoaad  Rulaa: 
50 


..38855 
.38855 
..38855 
.38855 
.38855 
.38855 
.36855 
.38855 
.38855 

.38445 


16  CFR 

305 


.39269 


17  CFR 

3 38869 

11 - 39473 

40 38379 


240 38610,  39642.  39647 

18  CFR 

35 39272 

39315 


284 

19  CFR 

10 

12 

Pk 
133 


Rulaa: 


.39286 

.38877 

.39321 


11 
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141 39322 

151 : 39322 

201 38614 

204 38614 

206 38614 

207 38614 

20CFR 

416 38381 

21  CFR 

822 38878 

PropoMd  Rutes: 

101 38913 

22  CFR 

41 38892 

42 38892 

24  CFR 

200 39238 

26  CFR 

1 38199 

PrepoMd  RuIm: 

1 38214 

41 38913 

48 38913 

145 38913 

27  CFR 

4 ...38915 

28  CFR 

Propoaad  Rutos: 

16 39838 

29  CFR 

Propo— d  Rules: 

35 39830 


30  CFR 

18 38384 

44 38384 

46 38384 

48 38384 

49 38384 

56 38384 

57 38384 

70 38384 

71 38384 

75 38384 

90 38384 

917 39290 

Proposod  Rutes: 

917 38446,  38621,  38917, 

38919 

32  CFR 

PrapoMd  RuIm: 

320 .38448 

806b 38450 

33  CFR 

1 38386 

117 38388 

165 38389,  38390,  38394, 

38590,  38593,  38595,  39292, 
39294,  39296,  39299,  39597, 
39598,39600 
PropoMd  Rules: 

110 38625 

165 38451 

36  CFR 

1230 39473 

39  CFR 

20 38596 

40  CFR 

51 39602 


52 38396,  38894,  39473, 

39616.  39619 

61 39622 

62 39628 

63 38200,  39301,  39622„ 

39794 

70 39630 

71 38328 

80 38338,  38398 

144 38403,  39584 

146 38403 

180 38407,  38600 

271 38418 

Proposed  Rules: 

52 38218,  38453,  38626, 

38630,  38924,  39658,  39659 

61 39661 

62 39661 

63 38810,  39324.  39661 

70 39662 

80 38453 

141 38222 

258 -39662 

300 39326 

413 38752 

433 38752 

438 38752 

463 38752 

464 38752 

467 38752 

471 38752 

41  CFR 

Oh.  301 38604 

101-9 38896 

101-192 38896 

43  CFR 

422 38418 

3730 38203 

3820 38203 


3830 38203 

3850 38203 

47  CFR 

2 39307 

15 38903,  39632 

25 39307,39308 

73 38206,  38207,  38423 

Proposed  Rules: 

73 38244,  38456,  38924 

48  CFR 

Proposed  Rules: 

29 38552 

52 38552 

1813 38904 

1847 .....38908 

1852 38904,  38909 

49  CFR 

571 38704 

590 38704 

595 38423 

50  CFR 

11 38208 

37 38208 

648 38608,  38909 

660 39632 

Proposed  Rules: 

17 •..39106,39206 

18 39668 

223 38459,39328 

224 39328 

226 39106 

648 39329 

660 38245.  39330 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
Ihis  list  has  no  legal 
significance. 
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RULES  GOING  INTO 
EFFECT  JUNE  10,  2002 


DEFENSE  DEPARTMENT 
Engineers  Corps 

Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 
Fill  material  and  discharge 

of  fill  material;  definitions; 

published  5-9-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Metal  coil  surface  coating; 

published  6-10-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  published  4-10-02 
Kentucl<y;  published  4-11-02 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 
Fill  material  and  discharge 

of  fill  material;  definitions; 

published  5-9-02 

NTERIOR  DEPARTMENT 
Land  Managenient  Bureau 

Minerals  management: 
Alaska;  National  Petroleum 
Reserve  unitization; 
published  4-11-02 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Organization,  functions,  and 
authority  delegations: 
Headquarters;  relocation; 
published  6-4-02 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Micrographic  records 
management;  published  5- 
9-02 

Republication;  published 
5-14-02 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel;  storage 
,  casl«;  HI-STORM  100; 
I   published  3-27-02 

tRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Illinois,  published  5-10-02 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
PIAGGIO  AERO 
INDUSTRIES  S.p.A.; 
published  4-23-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Texas  (splenetic)  fever  in 
cattle- 
State  and  area 
(Classifications; 
comments  due  by  6-17- 
02;  published  4-16-02 
[FR  02-09209] 
Overtime  services  relating  to 
imports  and  exports: 
Fee  increases;  comments 
due  by  6-21-02;  published 
4-22-02  (FR  02-09827] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation— 
Mid-Atlantic  Exclusive 
Economic  Zone;  closure 
to  large-mesh  gillnet 
fishing;  comments  due 
by  6-19-02;  published 
3-21-02  [FR  02-06772] 
Fishery  conservation  and 
management: 
Alasl<a;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aluetian 
Islands  groundfish  and 
Gulf  of  Alaslca 
groundfish;  Steller  sea 
lion  protection 
measures;  comments 
due  by  6-17-02; 
published  5-16-02  [FR 
02-12278] 
Gulf  of  Mexico  stone  crab; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09520] 
Magunuson-Stevens  Act 
provisions — 

Domestic  fishing;  general 
provisions;  comments 
due  by  6-17-02; 
published  4-18-02  [FR 
02-09462] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 


Westem  Pacific  pelagics; 
comments  due  by  6-20- 
02;  published  5-6-02 
[FR  02-11026] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Trademari(s: 
Paper  forms  use  for 
submission  of  registration 
applications  and  other 
dixuments;  processing 
fee;  comments  due  by  6- 
17-02;  published  5-17-02 
[FR  02-12156] 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Foster  Grandparent  Program; 
amendments;  comments  due 
by  6-17-02;  published  4-17- 
02  [FR  02-09200] 

Seriior  Companion  Program; 
amendments;  comments  due 
by  6-17-02;  published  4-17- 
02  [FR  02-09199] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program— 
Deductibles  waiver  and 

prime  enrollment  period 

clarification;  comments 

due  by  6-17-02; 

published  4-18-02  [FR 

02-09244] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Generator  interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  6-17-02;  published 
5-2-02  (FR  02-10663] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  [FR  02-12281] 
Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  [FR  02-12282] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
6-19-02;  published  5-20- 
02  [FR  02-12410] 
Louisiana;  comments  due  by 
6-19-02;  published  5-20- 
02  [FR  02-12616] 
Maine;  comments  due  by  6- 
19-02;  published  5-20-02 
[FR  02-12469] 


Minnesota;  comments  due 
by  6-19-02:  published  5- 
20-02  [FR  02-12414] 
Utah;  comments  due  Ijy  6- 
19-02;  published  5-20-02 
[FR  02-12412] 
Radiation  protection  programs: 
Roclcy  Flats  Environmental 
Technology  Site— 
Transuranic  radioactive 
waste  tor  disposal  at 
Waste  Isolation  Pilot 
Plant:  waste 

characterization  program 
documents  availat>ility; 
comments  due  by  6-19- 
02;  published  5-20-02 
(FR  02-12684] 

Superfund  program: 
Natior>al  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  6-17-02;  published 
5-16-02  (FR  02-12145] 
Water  supply: 

National  primary  drinking 
water  regulations — 
Agency  review  results; 
comments  due  by  6-17- 
02;  published  4-17-02 
(FR  02-09154] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments: 

Califomia;  comments  due  by 
6-17-02:  published  4-29- 
02  [FR  02-10479] 

Michigan:  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10478] 

Pennsylvania;  comments 
due  by  6-17-02;  published 
4-29^  (FR  02-10476] 

Vernwnf;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10477] 
Television  broadcasting: 

Cable  nxxlem  service:  high- 
speed Internet:  broadband 
access  over  cable  and 
other  facilities;  appropriate 
regulatory  treatment; 
comments  due  by  6-17- 
02;  published  4-17-02  (FR 
02-09102] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 

Administrative  errors 
correction,  expanded  and 
continuing  eligibility,  death 
benefits,  and  k>an 
program — 

Uniformed  Services 
Employment  and 
Reemployment  Rights 


IV 
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regulations,  etc.; 
comments  due  by  6-17- 
02;  published  5-17-02 
[FR  02-12344] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Color  additives: 
Sodium  copper  chlorophyllin; 
comments  due  by  6-19- 
02;  published  5-20-02  (FR 
02-12544) 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Florida  manatee:  protection 
areas;  comments  due  by 
6-17-02;  published  4-16- 
02  [FR  02-09224] 

INTERIOR  DEPARTMENT 
Surface  Mining  Radantation 
and  Enforcement  Office 

Permanent  program  arxj 
abandoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by  6- 

17-02;  published  5-17-02 

[FR  02-12463] 
Kentucky;  comments  due  by 

6-20-02;  published  6-5-02 

[FR  02-14077] 

Utah;  comments  due  by  6- 
17-02;  published  5-17-02 
[FR  02-12459] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Immigration  detainees  in 
non-Federal  facilities; 
public  disclosure  of 
information;  comments 
due  by  6-21-02;  published 
4-22-02  (FR  02-09863] 
Nonimmigrant  classes: 
Student  and  Exchange 
Visitor  Information 
System;  F,  J,  and  M 
nonimmigrants;  information 
retention  and  reporting; 
comments  due  by  6-17- 
02;  published  5-16-02  [FR 
02-12022] 

Correction;  comments  due 
by  6-17-02;  published 
5-24-02  [FR  C2- 12022] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 


Premium  pay  limitations; 
comments  due  by  6-18- 
02;  published  4-19-02  (FR 
02-09537] 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Electronic  filing  of 
documents  over  Internet; 
comments  due  by  6-21- 
02;  published  5-21-02  [FR 
02-12644] 

SMALL  BUSINESS 
ADMINISTRATION 

New  Markets  Venture  Capital 
Program: 

Miscellaneous  amendments; 
comments  due  by  6-19- 
02;  published  5-20-02  (FR 
02-12198] 
Small  business  investment 
companies: 

Small  business  concem, 
control;  sale  of  equity 
securities  in  portfolio 
corx»m  to  competitor  of 
that  portfolio  concem; 
comments  due  by  6-17- 
02;  published  5-17-02  [FR 
02-12466] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Small  arms  ammunition 
manufacturing; 
comments  due  by  6-19- 
02;  published  6-7-02 
[FR  02-14246] 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Hematotogical  disorders  and 
malignant  neoplastic 
diseases;  medk:al  criteria 
evaluatKin;  comments  due 
by  6-17-02;  published  4- 
18-02  [FR  02-09468] 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentatkxi: 
II^ELSAT;  additkxi  as 
intematkxial  organizatton 
Clarifk^atkm  of  status  of 
organizatkHi  and 
personnel  affected; 
comments  due  by  6-17- 
02;  published  4-17-02 
[FR  02-08549] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operatk>ns: 
Minnesota;  comments  due 
by  6-17-02;  published  4- 
16-02  [FR  02-09108] 


Ports  and  waterways  safety: 
Chk:ago  Captain  of  Port 
Zone,  Lake  Michigan,  IL; 
security  zones;  comments 
due  by  6-21-02;  published 
5-22-02  (FR  02-12734] 
Manchester  Bay,  MA;  safety 
zone;  comments  due  by 
6-17-02;  published  5-17- 
02  (FR  02-12421] 
Milwaukee  Captain  of  Port 
Zone,  Wl;  safety  zones; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09417] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainvorthiness  directives: 

Bell;  comments  due  by  6- 

17-02;  published  4-17-02 

[FR  02-09173) 
Boeir)g;  comments  due  by 

6-17-02;  published  4-18- 

02  (FR  02-09390) 
Bombardier;  comments  due 

by  6-19-02;  py Wished  5- 

20-02  [FR  02-12518] 
DiamorKJ  Aircraft  Industries 

Gmt)H;  comments  due  by 

6-17-02;  published  5-20- 

02  (FR  02-12519) 
Enstrom  Helicopter  Corp.; 

comments  due  by  6-17- 

02;  published  4-17-02  [FR 

02-09144] 

Glaser-Dirt(s  Flugzeugbau 
GmbH;  comments  due  by 
6-17-02;  published  5-20- 
02  [FR  02-12520] 

Gulfstream;  comments  due 
by  6-21-02;  published  5- 
22-02  [FR  02-12516) 

Rolls-Royce  pte;  comments 
due  by  6-17-02;  published 
4-18-02  (FR  02-09394] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  documentation: 
Fishery  endorsenr>ent;  U.S.- 
flag  vessels  of  100  feet  or 
greater  in  registered 
length;  comments  due  by 
6-17-02;  pubiished  4-16- 
02  (FR  02-09005) 

USTOF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpj/ 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  184a/P.L.  107-185 

To  extend  eligibility  for 
refugee  status  of  unmanied 
sons  and  daughters  of  certain 
Vietnamese  refugees.  (May 
X.  2002;  116  Stat.  587) 

H.R.  4782/P.L.  107-186 

To  extend  the  authority  of  the 
Export-Import  Bank  until  June 
14,  2002.  (May  30.  2002;  116 
Stat.  589) 

Last  List  May  31,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk:ation  servrce  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.  gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listsarvOlistserv.gsa.gov 
with  tfie  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servne  is  strictly 
for  E-mail  notifk:atk>n  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servne. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


Title 


Stock  Number 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office.    • 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-048-00001-1) 9.00 

j3  (1997  Compilotkjn 
end  Parts  100  and 
101)  (869-048-00002-0)  .. 


(869-048-00003-8) 

S  Parts: 

i-699  (869-048-00004-6) 

^00-1199  (869-048-00005-4) 

1200-End.  6  (6 
Reserved) (869^)48-00006-2) 

^  Parts: 

1-26  (869-048-00001-1) 

27-52  (869-O48-00008-9) 

a-209 (869-048-00009-7) 

MO-299 (869-048-00010-1) 

300-399 (869-048-00011-9) 

400-699 (869-048-00012-7) 

700-899 (869-048-000 13-5) 

900-999 (869-048-000 14-3) 

1000-1199  1869-048-00015-1)  . 

1200-1599  (869-048-00016-0)  . 

1600-1899  (869-048-00017-8)  . 

1900-1939  (869-048-00018-6)  . 

1940-1949  ..(869-048-00019-4)  . 

1950-1999 (869-048-00020-8)  . 

2000-End (869-048-00021-6)  . 

8  (869-048-00022-4)  . 

9  Parts: 

1-199  (869-048-00023-2)  . 

200-€nd  (869-048-00024-1)  . 

10  Parts: 

1-50  (869-O48-00025-4)  . 

51-199 (869-048-00026-7)  . 

200-499 (869-048-00027-5)  . 

500-£nd  (869-048-00028-3)  . 


59.00 
9.00 

57.00 
47.00 


Jan.  1,2002 

'Jon.  1,2002 
*Jon.  1,2002 

Jan.  1.  2002 
Jan.  1,2002 


58.00        Jon.  1,2002 


41.00 
47.00 
36.00 
59.00 
42.00 
57.W 
54,00 
58.00 
25.00 
58,00 
61.00 
29.00 
53.x 
47.00 
46.00 


Jon.  1,2002 
Jan.  1,2002 
Jan.  1.  2002 
Jan.  1,  2002 
Jan.  1.  2002 
Jan.  1.2002 
Jan.  1,2002 
Jan.  1.  2002 
Jan.  1,2002 
Jan.  1,2002 
Jan,  1,2002 
2002 
2002 
Jan.  1,2002 
Jan,  1,  2002 


Jan 
Jan 


58.00       Jan,  1,2002 


58.00 
56.00 

58.00 
56.00 
44.00 
58.n 


Jan.  1.2002 
Jan.  1,2002 

Jan.  1,2002 
Jan.  1,  2002 
Jan,  1,  2002 
Jan.  1,2002 


11 (869-648HM029-1) ,     34.00       Jan.  1,2002 

12  Parts: 

1-199  (869-048^)0030-5)  .. 

200-219 (869-048-00031-3)  .. 

220-299 (869-048-00032-1)  .. 

300-499 (869-048-00033-0)  .. 

500-599 (869-048-00034-8)  .. 

60O-£nd  (869-048-00035-«)  .. 


13 (869-048-00036^) 


30.00 
36.00 
58.00 
45.x 
42.x 
61.x 

47.x 


Jan.  1,2002 
Jan,  1,2X2 
Jan.  1.2X2 
Jan.  1,2X2 
Jan.  1,2002 
Jon,  1,  2002 

Jon.  1,  2002 


Price       Revision  Oatt 


14  Parts: 

1-59  (869-048-0X37-2) 

60-139 (869-048-0X38-1) 

140-199 (869-048-0X39-9) 

200-1199 (869-048-00040-2) 

1200-End (869-048-00041-1) 

15  Parts: 

0-299  (869-048-00042-9) 

300-799 (869-048-0004>7) 

800-End  (869-048-00044-5) 

16  Parts: 

0-999  (869-048-00045-3) 

1000-€nd (869-048-00046-1) 

17  Parts: 

•M99 (869^8-00048-8) 

200-239 (869-044-00049-1) 

240-End  (869-044-0X50-4) 

18  Parts: 

1-399  (869-044-00051-2) 

•400-£nd  (869-048-0X52-6) 

19  Parts: 

1-140  (869-044-00053-9) 

141-199 (869-044-0X54-7) 

•200-£nd  (869-048-0X5S-1) 

20  Parts: 

1-399  (869-044-0X56-3) 

400-499 (869-044-0X57-1)  , 

500-€nd  (869-044-0X58-0)  , 


60.x 
58.x 
29.x 
47.x 
41.x 

37.x 
58.x 
40.x 

47.x 
57.x 

47.x 
51.x 
55.x 

56.x 
24.x 

54.x 
53.x 
29.x 

45.x 
57.x 
57.x 

21  Parts: 

1-99 (869-044-00059-8) 37.X 

100-169 (869-044-00060-1) 44,X 

170-199 (869-044-00061-0) 45.X 

200-299 (869-044-00062-^) 16.X 

300-499 (869-044-00063-6) 27,X 

500-599 (869-044-00064-4) 44,X 

•600-799  (869-048-00065-8) 16.X 

800-1299 (869-O44-00066-1) 52.X 

1300-€nd (869-O44-00067-9) 20.X 

22  Parts: 

1-299  (869-O44-00068-7)  .. 

300-End  (869-044-00069-5)  .. 


23  (869-044-0X70-9) 

24  Parts: 

0-199  (869-044-0X71-7) 

200-499 (869-044-0X72-5) 

500-699 (869-048-0X73-9) 

700-1699 (869-044-0X74-1) 

•1700-£nd  (869-048-0X75-5) 


53.x 
45.x 
29.x 
55.x 
29.x 


§§1.1401-£nd  (869-044-0X88-1) 58.X 

2-29  (869-044-00089-0) 54.X 

30-39  (869-044-00090-3) 37.X 

•40-49 (869-048-00091-7) 26.X 

•50-299 (869-048-00092-5) 38.X 

300-499 (869-044-00093-8) 54.X 

500-599 (869-044-00094-6) 12,X 

•600-End (869-048-00095-0) 16.X 


Jan.  1,2002 
Jan.  1,2002 
Jon.  1.2002 
Jon.  1,2002 
Jon.  1,  2002 

Jan.  1.  2002 
Jan,  1,  2002 
Jan,  1.2002 

Jan.  1.  2002 
Jan.  1.  2002 

Apr,  1,2002 
Apr.  1.2X1 
Apr.  1,2X1 

Apr.  1.2X1 
Apr.  1,2002 

Apr,  1,2X1 
Apr,  1.2X1 
Apr.  1.2002 

Apr,  1,2X1 
Apr,  1.2X1 
Apr.  1,2X1 

Apr.  1,2X1 
Apr.  1,2X1 
•  Apr.  1.2X1 
Apr.  1.2X1 
Apr.  1.2X1 
Apr,  1,2X1 
Apr.  1,2002 
Apr.  1.2X1 
Apr.  1,2X1 

Apr,  1.2X1 
Apr.  1,2X1 


56.x 
42.x 

40.x        Apr.  1,  2X1 


Apr.  1.2X1 
Apr.  1,2X1 
Apr,  1,2002 
Apr.  1.2X1 
Apr,  1.2002 


25  (869-044-0X76-8) 57.X        Apr.  1,  2X1 

26  Parts: 

§§1,0-1-1.60  (869-044-0X77-6) 43.X 

§§1.61-1.169 (869-044-0X78-4) 57,X 

•§§1.170-1,3X  (869-048-0X79-8) 55,X 

§§  1.301-1.4X (869-044-0008O-6) 41.X 

§§1.401-1.440 (869-044-00081-4) 58.X 

§§1.44M.5X  (869-044-00082-2)  45.X 

§§  1.501-1.640 (869-044-00083-1) 44.X 

§§1.641-1.850 (869-044-00084-9) 53.X 

§§1,851-1.907 (869-044-00085-7) 54.X 

§§  Vi908-1.10X  (869-O44-00086-5) 53.X 

§§1. 1X1-1. 14X  (869-044-00087-3) 55.X 


Apr 
Apr 
Apr 
Apr 
Apr 
Apf 
Apr 
Apr 
Apr 
Apr 
Apr 
Apf 
Apr 
Apr 
Apr 
Apr 
Apr 
*Apr 
Apr 


1,2X1 

1.2X1 

1,2002 

1,2X1 

1,2XV 

1,2X1 

1,2X1 

1,2X1 

1,2X1 

1.2X1 

1,2X1 

1.2X1 

1.2X1 

1,2X1 

1.2002 

1.2002 

1.2X1 

1.2X1 

1,2002 


27  Parte: 

1-199  


(869-044-00096-2) 57  .X        Apr.  1,2X1 


VI 
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stock  Number 

(869-044-00097-1) 


TMa 

200-End  

28  Parts: 

0-42  (869-044-00098-9)  . 

43-end (869-044-00099-7)  . 

29  Parts: 

0-99  (869-044-00 10O-4)  . 

100-499 (869-044-O0101-2)  . 

500-899 (869-044-00 102-1)  . 

900-1899  (869-044-0010^9)  . 

1900-1910  (§§  1900  to 

1910.999)  (869-044-00104-7)  . 

1910  (§§1910.1000  to 

end)  (869-044-00105-5)  . 

1911-1925  (869-044-00106-3)  . 

1926 (869-044-00107-1)  . 

1927-£nd (869-044-00108-0)  . 

30  Parts: 

1-199  (869-044-00109-8)  . 

200-699 (869^)44-00110-1)  . 

700-End  (869-044-00111-7)  . 

31  Parts: 

0-199 (869-044-00112-8)  . 

200-End  (869-044-00113-6)  . 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill 

M90  (869-044-00114-4)  . 

191-399 (869-044-00115-2)  . 

400-429 (869-044-00116-8) . 

630-699 (869-044-001 17-9) 

700-799 (869-044-00118-7) 

800-€nd  (869^)44-00119-5) 

33  Parts: 

1-124  (869-044-00120^ 

125-199 (869-044-00121-7) 

200-€nd  (869-044-00122-5) 

34  Parts: 

1-299  (869-044-001 23-3) 

300-399 (869-044-00124-1) 

40D-€nd  (869-044-00125-0) 

35  (869-044-00126-8) 

^ft  Psfta 

1-199  (869-044-00127-6) 

200-299 (869-044-00128-4) 

300-End  (869-044-00129-2) 

37 

38  Parts: 

0-17 (869-044-001 3M)  . 

IWnd  (869-044-00132-2) . 

39  (869-044-00133-1) . 

40  Parts: 

1-49 (869-044-00134-9) . 

50-51  (869-044-0013&-7)  . 

52  (52.01-52.1018) (869-044-00136-5)  . 

52  (52.1019-End) (869-044-00137-3)  . 

53-59  (869-044^)0138-1)  . 

60  (60.1-€nd)  (869-044-00139-0)  . 

60  (Apps) (869-044-00140-3)  . 

61-62  (869-044-00141-1)  , 

63(63.1-63.599)  (869-044-00 142-0) 

63  (63.600-63.1 199) (869-044-0014^-8) 

63  (63.1200-End)  (869-044-00144-6) 

64-71  (869-044^)0145-4) 

72-«0  (869-044-00146-2) 

81-85  (869-044-00147-1) 

86  (86.1-86.599-99)  (869-044-O0148-9) 

86  (86.600-1-End)  (869-044-00149-7) 

87-99  (869-044-001 50-1) 


Pric«       Revision  Date 
26.00        Apr.  1,  2001 


Title 


Stocic  Number 


55.00 
50.00 

45.00 
14.00 
47.00 
33.00 


(869-044-00130-6) 


42.00 
20.00 
45.00 
55.00 

52.00 
45.00 
53.00 

32.00 
56.00 

15.00 
19.00 
18.00 
51.00 
57.00 
35.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 

43.00 
40.00 
56.00 

10.00 


34.00 
33.00 
55.00 

45.00 

53.00 
55.00 


54.00 
38.00 
50.00 
55.00 
28.00 
53.00 
51.00 
35.00 
53.00 
44.00 
56.00 
26.00 
55.00 
45.00 
52.00 
45.00 
54.00 


July  1,2001 
July  1,2001 

July  1,  2001 
*July  1,  2001 
AJuly  1,2001 

July  1,  2001 


55.00        July  1,  2001 


July  1,  2001 

«July  1,  2001 

July  1,2001 

July  1,  2001 

July  1,  2001 
July  1,2001 
Jdy  1,  2001 

July  1,  2001 
July  1,2001 

2July  1,  1984 

2July  1,  1984 

2  July  1,  1984 

AJuly  1,200 

July  1,200 

'July  1,  200 

July  1,  200 

July  1,  200 

July  1,200 

July  1,200 
July  1,200 
July  1,  200 

July  1,200 
July  1.200 
July  1,200 

«Juiy  1,  200 

July  1,  200 
July  1,200 
July  1,  200 

July  1,200 

July  1,200 
July  1,200 


37.00        July  1,200 


July  1,200 
July  1,200 
July  1,  200 
July  1,  200 
July  1,200 
July  1,  200 
July  1,200 
July  1,200 
July  1,  200 
July  1,  200 
July  1,200 
July  1,200 
July  1,200 
July  1.  200 
July  1,200 
July  1,200 
July  1,200 


100-135 (869-044-001 51-9)  . 

136-149 (869-044-00152-7)  . 

150-189 (869-044-00 153-5)  . 

190-259 (869-044-00154-3)  . 

260-265 (869-044-00155-1)  . 

266-299 (869-044-00156-0)  . 

300-399 (869-044-00157-8)  . 

400-424 (869-044-00158-6)  . 

425-699 (869-044-00159-4)  . 

700-789 (869-044-00160-8)  . 

790-€nd  (869-044-00161-6) . 

41  Chapters: 

1, 1-1  to  1-10 

1,1-11  to  Appendix,  2  (2  Reserved) 

3-6 

7  .'.. 

8 

9 

10-17  

18,  Vol.  I,  Ports  1-5 

18,  Vol.  II,  Pats  6-19 

18,  Vol.  Ill,  Ports  20-52 

19-100 

1-100  (869-044-00162-4)  . 

101  (869-044-00163-2)  , 

102-200 (869-044-00164-1)  , 

201-End  (869-044-00165-9) 

42  Parts: 

1-399  (869-044-00166-7) 

400-429 (869-044-00167-5) 

430-End  (869-044-00168-3) 

43  Parts: 

1-999  (869-044-0016^1) 

1000-end  (869-044-00170-5) 


Price       Revision  Date 

38.00 
55.00 
52.00 
34.00 
45.00 
45.00 
41.00 
51.00 
55.00 
55.00 
44.00 


13.00 
13.00 
14.00 
6J)0 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
22.00 
45.00 
33.00 
24.00 

51.00 
59.00 
58.00 

45.00 
56.00 

(869-044-00171-3) 45.00 


45ParU: 

1-199  (869-044-00172-1)  . 

200-499 (869-044-001 73-0)  . 

500-1199 (86W)44-00174-8)  . 

1200-End (869-044-00175-6)  . 

46  Parts: 

1-40  (869^)44-00176-4)  . 

41-69  (869-044-00177-2)  . 

70-89  (869-044-00178-1)  . 

90-139 (869-044-00179-9)  . 

140-155 (869-044-00180-2)  . 

156-165 (869-044-00181-1)  . 

166-199 (869-044-00182-9)  . 

200-499 (869-044-00183-7)  . 

500-£nd  (86W)44-00184-5)  . 

47  Parts: 

0-19  (869-044-00185-3)  . 

20-39  (869-044t00186-1)  . 

40-69  (869-044-00187-0)  . 

70-79  (869-044-00188-8)  . 

80-End  (869-044-00189-6)  . 

48Chaptsrs: 

1  (Ports  1-51)  (869-044-00190-0)  , 

1  (Ports  52-99)  (869-044-00191-8)  . 

2  (Ports  201-299) (869-044-00192-6)  . 

3-6 (869-044-00193-4)  . 

7-14  (869-044-00194-2)  , 

15-28  (869-044-00195-1) 

29^*kJ  (869-044-00196-9) 

49  Parts: 

1-99  (869-044-00197-7) 

100-185 (869-044-00198-5) 

186-199 (869-044-00199-3) 

200-399 (869-044-00200-1) 

400-999 (869-044-00201-9) 

1000-1199  (86W)44-00202-7) 


53.00 
31.00 
45.00 
55.00 

43.00 
35.00 
13.00 
41.00 
24.00 
31.00 
42.00 
36.00 
23.00 

55.00 
43.00 
36.00 
58.00 
55.00 

60.00 
45.00 
53.00 
31.00 
51.00 
53.00 
38.00 

55.00 
60.00 
18.00 
60.00 
58.00 
26J10 


July  1,2001 
July  1,  2001 
July  1.  2001 
July  1,2001 
July  1.2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1.2001 
July  1,  2001 
July  1,2001 

JJuly  1,  1984 

3  July  1,  1984 

'July  1,  1984 

» July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

July  1,2001 

July  1,  2001 

July  1,  2001 

July  1,  2001 

Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 

Oct.  1,2001 
Oct.  1,2001 

Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
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TWe  Stocic  Number  Price 

1200-End (869-044-00203-5) 21.00 

SO  Parts: 

1-199  (869-044-00204-3) 63.00 

200-599 (869-044-00205-1) 36.00 

600-End  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 
Aids ."....  (869-044-00047-4)  .. 


Revision  Date 

Oct.  1,  2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 


56.00        Jon.  1,2001 


Complete  2001  CFRset J, 195.00 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued) 298.00 

Individual  copies 2.00 

Complete  set  (one-tinrie  nfxjiling) 290.00 

Complete  set  (one-time  mailing)  247.00 


2001 

2000 
2000 
2000 

1999 


'  Because  Title  3  is  an  anrnjol  comptation,  ffw  volume  and  al  previous  volumes 
ihould  be  retained  as  a  permanent  reference  source. 

2The  July  1,  1985  edition  ot  32  CFR  Parts  1-189  contoirw  o  rH>te  on»y  (or 
Parts  1-39  irKlusive.  For  ttie  M  text  o<  tt»  Defer«e  Acquisition  Regulotions 
in  Parts  1-39,  consult  ftie  ttvee  CFR  volumes  issued  as  or  July  1,  1984,  containing 
ttxMe  parts. 

^The  July  1,  1985  edition  o»  41  CFR  Chapters  1-100  contains  o  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  o(  procurement  regulotjons 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  Issued  as  o<  July  1, 
1984  containing  ttKse  chapters. 

*  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001,  through  January  1,  2002.  The  CFR  volume  Issued  as  of  January  1, 
2001  should  be  retained. 

*No  omendments  to  this  volume  were  promulgated  during  the  period  April 

2000,  through  April  1,  2001,  The  CFR  volume  issued  as  of  April  1.  2000  should 
9e  retained. 

*No  amendments  to  this  volume  were  promulgated  duing  the  period  July 

2000,  through  July  1,  2001,  The  CFR  volume  Issued  os  of  July  1,  2000  should 
9e  retained. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

iSA  •  List  of  CFR  SactkMW  AffectMl 

The  LSA  (Ust  of  CFR  Sections  Affected) 
Is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
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fedreg. 
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authraticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
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GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  dociunents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.spo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
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The  annual  subscription  price  for  the  Federal  Rraister  paper 
edition  is  $699.  or  $764  for  a  combined  Federal  Register,  Federal 
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the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
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FDR: 

WHO: 
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WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
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2.  The  relationship  between  the  Federal  Roister  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Feder^  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discission  of  specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:  July  23,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

info@fedreg.nara.gov 
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Presidential  Documents 


TiUe  3— . 
The  President 


Executive  Order  13265  of  June  6,  2002 

President's  Council  on  Physical  Fitness  and  Sports 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  to  expand  the  executive  branch's 
program  for  physical  fitness  and  sports  and  establish  the  President's  Council 
on  Physical  Fitness  and  Sports  (the  "Council"),  it  is  hereby  ordered  as 
follows: 

Section  1.  Purpose.  The  Secretary  of  Health  and  Hvunan  Services  (Secretary) 
shall,  in  carrying  out  his  responsibilities  for  public  health  and  human  serv- 
ices, develop  and  coordinate  a  national  program  to  enhance  physical  activity 
and  sports  participation.  Through  this  program,  the  Secretary  shall  seek 
to: 

(a)  expand  national  interest  in  £md  awareness  of  the  benefits  of  regular 
physical  activity  and  active  sports  participation; 

(b)  stimulate  and  enhance  coordination  of  programs  within  and  among 
the  private  and  public  sectors  that  promote  participation  in,  and  safe  and 
easy  access  to,  physical  activity  and  sports; 

(c)  expand  availability  of  quality  information  and  guidance  regarding  phys- 
ical activity  and  sports  participation; 

(d)  integrate  physical  activity  into  a  broader  health-promotion  and  disease- 
'  prevention  effort  through  Federal  agencies  and  the  private  sector;  and 

(e)  target  all  Americans,  with  particular  emphasis  on  children  and  adoles- 
cents, as  well  as  populations  or  communities  in  which  specific  risks  or 
disparities  in  participation  in,  access  to,  or  knowledge  about  the  benefits 
of  physical  activity  have  been  identified. 

Sec.  2.  The  President's  Council  on  Physical  Fitness  and  Sports. 

(a)  There  is  hereby  established  the  President's  Coimcil  on  Physical  Fitness 
and  Sports. 

(b)  The  Council  shall  be  composed  of  up  to  20  members  appointed  by 
the  President.  The  President  may  designate  one  or  more  members  to  be 
Chair  or  Vice  Chair.  Each  member  shall  serve  for  a  term  of  2  years  and 
may  continue  to  serve  eifter  the  expiration  of  that  term  until  a  successor 
is  appointed. 

Sec.  3.  Functions  of  the  Council. 

(a)  The  Coimcil  shall  advise  the  President,  through  the  Secretary,  con- 
cerning progress  made  in  carrying  out  the  provisions  of  this  order  and 
shall  recommend  to  the  President,  through  the  Secretary,  actions  to  accelerate 
progress. 

(b)  The  Council  shall  advise  the  Secretary  on  ways  to  enhance  opportunities 
for  participation  in  physical  fitness  and  sports.  Recommendations  may  ad- 
dress, but  are  not  necessarily  limited  to,  public  awareness  campaigns,  Federal, 
State,  and  local  physical  activity  initiatives,  and  partnership  opportimities 
between  public-  and  private-sector  health-promotion  entities. 

(c)  The  Council  shall  function  as  a  liaison  to  relevant  State,  local,  and 
private  entities  in  order  to  advise  the  Secretary  regarding  opportunities 
to  extend  and  improve  physical  activity  programs  and  services  at  both 
the  local  and  national  levels. 
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(d)  The  Council  shall  monitor  the  need  for  the  enhancement  of  programs 
and  educational  and  promotional  materials  sponsored,  overseen,  or  dissemi- 
nated by  the  Council,  and  shall  advise  the  Secretary  as  necessary  concerning 
such  need. 

Sec.  4.  Administration. 

(a)  Each  Federal  agency  shall,  to  the  extent  permitted  by  law  and  subject 
to  available  funds,  furnish  such  information  and  assistance  to  the  Secretary 
and  the  Council  as  they  may  request. 

(b)  The  members  of  the  Council  shall  serve  without  compensation  for 
their  work  on  the  Council.  Members  of  the  Council  may,  however,  receive 
travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as  authorized 
by  law  for  persons  serving  intermittently  in  the  Government  (5  U.S.C.  5701- 
5707). 

(c)  To  the  extent  permitted  by  law,  the  Secretary  shall  furnish  the  Council 
with  necessary  staff,  supplies,  facilities,  and  other  administrative  services. 
The  expenses  of  the  Council  shall  be  paid  from  funds  available  to  the 
Secretary. 

(d)  The  Secretary  shall  appoint  an  Executive  Director  of  the  Coimcil  who 
shall  serve  as  a  liaison  to  the  Secretary  and  the  White  House  on  matters 
and  activities  pertaining  to  the  Council. 

(e)  The  Coimcil  may  establish  subconunittees  as  appropriate  to  aid  in 
its  work.  Such  subcommittees  shall  meet  on  a  voluntary  basis  and  be  defined 
by  objectives  established  in  coordination  with  and  agreed  upon  by  the 
Secretary  and  the  President. 

(f)  The  seal  prescribed  by  Executive  Order  10830  of  July  24,  1959,  as 
amended,  shall  be  the  seal  of  the  President's  Coimcil  on  Physical  Fitness 
and  Sports  established  by  this  order. 

Sec.  5.  General  Provisions. 

(a)  Inso^  as  the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C. 
App.)  (Act),  may  apply  to  the  Admiinistration  of  any  portion  of  this  order, 
any  functions  of  the  President  under  the  Act,  except  that  of  reporting  to 
the  Congress,  shall  be  performed  by  the  Secretary  in  accordance  with  the 
guidelines  and  procedures  issued  by  the  Administrator  of  General  Services. 

(b)  In  accordance  with  the  Act,  the  Council  shall  terminate  2  years  from 
the  date  of  this  order,  unless  extended  by  the  President. 

(c)  Executive  Order  12345  of  February  2,  1982,  as  amended,  is  revoked. 


IFR  Doc.  02-14807 
Filed  6-10-02:  8:45  am) 
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I>EPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-15t-AD;  Amendment 
39-12773;  AD  2002-12-01] 

RIN  2120-AA64 

kirworthiness  Directives;  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  BAE  Systems 
Operations)  Limited  (Jetstream)  Model 
'4101  airplanes,  that  requires  a 
functional  test  of  the  shortening 
mechanism  of  the  nose  landing  gear  for 
free  movement  of  the  capsule  in  the 
upper  and  lower  bearings,  and 
corrective  action,  if  necessary.  This 
action  is  necessary  to  prevent  damage  to 
the  capsule,  which  could  result  in 
inability  to  extend  the  nose  landing  gear 
in  normal  or  emergency  situations,  and 
consequent  injury  to  passengers  and 
flight  crew.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  16,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  16, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  informatioti  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton, 


Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes  was 
published  in  the  Federal  Register  on 
September  25,  2001  (66  FR  48987).  That 
action  proposed  to  require  a  functional 
test  of  the  shortening  mechanism  of  the 
nose  landing  gear  for  free  movement  of 
the  capsule  in  the  upper  and  lower 
bearings,  and  corrective  action,  if 
necessary. 

Comments 

Interested  persons  have  been  a^orded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Revise  Civil  Aviation  Authority  (CAA) 
Classification 

The  commenter  requests  that  the  FAA 
revise  the  proposed  AD  to  remove  this 
statement:  "The  Civil  Aviation 
Authority,  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
classified  (BAE  Systems  (Operations) 
Limited  (Jetstream)  Service  Bulletin 
J41-32-075,  dated  April  18,  2001)  as 
"Mandatory.""  (The  proposed  AD 
identifies  that  service  biUletin  as  an 
appropnate  source  of  service 
information  for  certain  proposed 
actions.) 

The  conmienter  points  out  that,  since 
the  issuance  of  the  proposed  AD,  the 
airpleine  manufacturer  has  issued  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Service  Bulletin  J41-32-075, 
Revision  1,  dated  May  18,  2001.  The 
actions  described  in  Revision  1  of  the 
service  bulletin  are  identical  to  those  in 
the  original  issue.  However,  Revision  1 
revises  the  classification  made  by  the 
CAA  from  "Mandatory"  to  "Optional 
Highly  Recommended."  The  commenter 
states  that  the  CAA  categorizes  failure  of 
the  nose  landing  gear  to  extend  as  a 


"Major  Event,"  and  the  CAA  does  not 
consider  it  necessary  to  classify  service 
bulletins  addressing  such  events  as 
"Mandatory." 

The  FAA  acknowledges  the 
commenter's  request.  The  statement  to 
which  the  commenter  refers  is  not 
restated  in  this  final  rule,  so  no  change 
to  the  final  rule  is  necessary  in  that 
regard. 

After  considering  the  CAA's  decision 
to  change  the  classification  of  the 
referenced  service  bulletin,  the  FAA  has 
determined  that  it  is  necessary  to 
proceed  with  this  final  rule  in  order  to 
mandate  the  actions  specified  in  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Service  Bulletin  J41-32-075. 
While  the  CAA  may  not  consider  that 
mandatory  action  is  necessary  to  correct 
failxire  of  the  nose  landing  gear  to 
extend,  the  fact  remains  that  this 
condition  could  result  in  injury  to 
passengers  and  flight  crew.  The  FAA 
also  finds  it  appropriate  to  cite  Revision 
1  of  the  referenced  service  bulletin,  in 
addition  to  the  original  issue,  as  an 
appropriate  source  of  service 
information  for  certain  actions  in  this 
final  rule.  We  have  revised  paragraph 
(a)(2)  of  this  AD  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  59  Model 
4101  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
functional  test,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
functional  test  requfred  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $7,080, 
or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
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figures  discnissed  in  AD  rulemaking 
actions  represent  only  .the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  reg\ilations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
.  certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Ammwlecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-12-01  BAE  Systems  (Operatioiis) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft): 

Amendment  39-12773.  Docket  2001-NM- 
151-AD. 

Applicability:  Model  Jetstream  4101 
airplanes,  as  listed  in  BAE  Systems 


(Operations)  Limited  (Jetstream)  Service 
Bulletin  J41-32-075,  dated  April  18,  2001, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiRed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  capsule  in  the 
upper  and  lower  bearings  of  the  shortening 
mechanism  of  the  nose  landing  gear,  which 
could  result  in  inability  to  extend  the  nose 
landing  gear  in  normal  or  emergency 
situations,  and  consequent  injury  to 
passengers  and  flight  crew,  accomplish  the 
following: 

Functional  Test/Coirective  Action 

(a)  Within  300  flight  hours  or  60  days  after 
the  effective  date  of  this  AD.  whichever 
comes  Rrst:  Do  a  functional  test  of  the 
shortening  mechanism  of  the  nose  landing 
gear  for  free  movement  of  the  capsule  in  the 
upper  and  lower  bearings,  according  to  APPH 
Precision  Hydraulics  Service  Bulletin 
AIR83586-32-16.  dated  February  2001.  If  the 
capsule  does  not  move  freely,  before  further 
flight,  do  the  actions  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD,  as  applicable.  If  the 
capsule  moves  freely,  no  further  action  is 
required  by  this  paragraph. 

(1)  Rework  according  to  APPH  Precision 
Hydraulics  Service  Bulletin  AIR83586-32- 
16.  dated  February  2001. 

(2)  If  the  rework  is  not  done,  before  further 
flight,  do  a  full  functional  test  of  the 
extension/retraction  system  of  the  nose 
landing  gear  according  to  BAE  Systems 
(Operations)  Limited  (Jetstream)  Service 
Bulletin  J41-32-075,  dated  April  18,  2001,  or 
Revision  1.  dated  May  18,  2001;  and  do  the 
actions  specified  in  paragraph  (a)(l)(i)  or 
(a)(2)(ii)  of  this  AD,  as  applicable. 

(i)  If  the  nose  landing  gear  extends  and 
retracts  correctly,  repeat  the  full  functional 
test  every  50  flight  hours  according  to  the 
service  bulletin.  Within  300  flight  hours  after 
the  initial  test,  do  the  requirements  in 
paragraph  (a)(1)  of  this  AD,  which  ends  the 
repetitive  testing  specified  in  this  paragraph. 

(ii)  If  the  nose  landing  gear  does  not  extend 
and  retract  correctly,  before  further  flight, 
replace  the  nose  landing  gear  with  new 
landing  gear  according  to  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 


submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  APPH  Precision  Hydraulics  Service 
Bulletin  AIR83586-32-16,  dated  February 
2001;  and  BAE  Systems  (Operations)  Limited 
(Jetstream)  Service  Bulletin  J41-32-075, 
dated  April  18,  2001;  or  BAE  Systems 
(Operations)  Limited  (Jetstream)  Service 
Bulletin  J4 1-32-075.  Revision  1,  dated  May 
18,  2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen  Road, 
Hemdon,  Virginia  20171.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

EffiBctive  Date 

(e)  This  amendment  becomes  effective  on 
July  16.  2002. 

Issued  in  Renton,  Washington,  on  June  3. 
2b02. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-14410  Filed  6-10-02;  8:45  am) 

BILUNG  CODE  4810-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-54-AD;  Amendment 
39-12770;  AD  2002-11-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model  407 
Helicoptert 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Bell  Helicopter  Textron  Canada  (BHTC) 
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Model  407  helicopters  that  requires 
visually  inspecting  the  forward  hanger 
bearing  bracket  (bracket)  for  a  crack. 
This  amendment  is  prompted  by  reports 
of  cracks  in  the  bracket.  The  actions 
specified  by  this  AD  are  intended  to 
detect  a  crack  in  the  bracket,  to  prevent 
loss  of  tail  rotor  drive  or  control  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  July  16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5122,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  BHTC  Model  407 
helicopters  was  published  in  the 
Federal  Register  on  January  16,  2002 
{67  FR  2146).  That  action  proposed 
initial  and  repetitive  inspections  for  a 
crack  in  certain  brackets  and  removing 
any  bracket  found  with  a  crack  before 
further  flight. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  rule 
as  proposed. 

j  I  The  FAA  estimates  that  442 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  V4  work  horn  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  totil  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 


$6630  assuming  no  crack  is  detected  in 
a  bracket. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663.  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 

i  39.1 3    [AmmidMl] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-11-09    Bell  Helicopter  Textron 

Canada:  Amendment  39-12770.  Docket 
No.  2001-SW-54-AD. 

Applipability:  Model  407  helicopters, 
serial  number  53000  through  53442.  with 
flywheel,  part  number  (P/N)  407-040-316- 
101,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciflc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  detect  a  crack  in  the  forward  bearing 
hanger  jacket  (bracket)  and  to  prevent  loss 
of  tail  rotor  drive  or  tail  rotor  control  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  25  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  25 
hours  TIS,  visually  inspect  each  bracket,  P/ 
N  407-040-321-101  or  -103,  for  a  crack  in 
the  shaded  area  shown  in  Figure  1  of  this  AD. 
Remove  any  cracked  bracket  from  service. 

Note  2:  Dismantling  of  the  bearing  hanger 
and  the  support  is  not  required  to  accomplish 
the  requirements  of  this  AD. 
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Bracket  P/N  407-040-321-101/-103 

Figure  1 


Note  3:  Bell  Helicopter  Textron  Canada 
Alert  Service  Bulletin  No.  407-01-39, 
Revision  A,  dated  May  30,  2001,  pertains  to 
the  subject  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcrafl  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Croup. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Croup. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  This  amendment  becomes  effective  on 
July  16,  2002. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2001-32,  dated  August  13.  2001. 

Issued  in  Fort  Worth,  Texas,  on  May  28, 
2002. 
Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-14566  Filed  6-10-02;  8:45  am) 
nUMQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Houston  Galveston-02-012] 

RIN2115-AA97 

Security  Zones;  Pprts  of  Houston  and 
Galveston,  TX 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is  extending 
the  effective  period  for  the  Ports  of 
Houston  and  Galveston  security  zones 
published  May  1,  2002.  This  change 
will  extend  the  effective  period  for  the 
established  security  zones  until  October 
15,  2002,  allowing  adequate  time  for  a 
proposed  permanent  rule  to  be 
develop«d  through  informal  rulemaking. 
We  are  also  amending  this  section  to 
make  it  clear  that  persons  and  not  just 
vessels  are  prohibited  from  entry  into 
these  security  zones.  This  temporary 
rule  establishes  temporary  moving 
security  zones  around  cruise  ships 
entering  and  departing  the  Ports  of 
Houston  and  Galveston. 

DATES:  The  amendments  to  §  165.T08- 
035  are  effective  on  June  11,  2002. 
Section  165.T08-035,  added  at  67  FR 
21578,  May  1,  2002,  effective  April  8, 
2002,  imtil  June  15,  2002  is  extended 
and  will  remain  in  effect  through  8  a.m. 
on  October  15,  2002. 


ADDRESSES:  Doctunents  as  indicated  in 
this  preamble  are  avetilable  for 
inspection  or  copying  at  Marine  Safety 
Office  Houston-Galveston,  9640  Clinton 
Drive,  Galena  Park,  TX,  77547  between 
8  a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  George 
Tobey,  Marine  Safety  Office  Houston- 
Galveston,  Texas,  Port  Waterways 
Management,  at  (713)  671-5100. 
SUPPLEMENTARY  INFORMATK)N: 

Regulatory  Information 

On  May  1,  2002,  we  published  a 
temporary  final  rule  entitled  "Security 
Zones;  Ports  of  Houston  and  Galveston, 
TX"  in  the  Federal  Register  {67  FR 
21576).  The  effective  period  for  this  rule 
was  from  April  8,  2002  imtil  Jime  15, 
2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553  (b)  (B). 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM.  The 
original  temporary  final  rule  was 
immediately  required  to  respond  to  the 
security  concerns  associated  with  cruise 
ship  transits.  It  was  anticipated  that  we 
would  assess  the  security  environment 
at  the  end  of  the  effective  period  to 
determine  whether  continuing  seciuity 
measures  were  required.  We  have 
determined  that  the  need  for  a 
continued  sectuity  zone  exists  and 
elsewhere  in  today's  issue  of  the 
Federal  Register,  we  have  published  a 
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NPRM,  entitled  "Security  Zones;  Ports 
of  Houston  and  Galveston,  TX"  for  a 
proposed  permanent  rule  (docket 
number  COTP  Houston-Galveston-02- 
010).  The  Coast  Guard  will,  during  the 
extended  effective  period  of  this 
temporary  final  rule,  complete  notice 
and  comment  rulemaking  to  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  security 
environment. 

Under  5  U.S.C.  553  (d)  (3),  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  There  is  no  indication 
that  the  present  temporary  final  rule  has 
been  burdensome  on  the  public.  We  are 
amending  this  section  to  make  it  clear 
that  both  persons  and  vessels  are 
prohibited  from  entering  the  zone. 
Delaying  the  effective  date  of  the  rule 
would  be  contrary  to  public  interest 
since  action  is  needed  to  continue  to 
respond  to  existing  security  risks. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated. 

In  response  to  these  terrorist  acts  and 
warnings,  heightened  awareness  for  the 
security  and  safety  of  all  vessels,  ports, 
and  harbors  is  necessary.  Due  to  the 
increased  safety  and  security  concerns 
surrounding  the  transit  of  cruise  ships, 
the  Captain  of  the  Port,  Houston- 
Galveston  established  temporary 
security  zones  aroimd  these  vessels. 

The  temporary  security  zone  was  to 
expire  on  Jime  15,  2002.  In  order  to 
provide  continuous  protection  while  a 
permanent  zone  is  being  promulgated 
through  notice  and  comment 
rulemaking,  the  Coast  Gu£u-d  is 
extending  the  effective  date  of  this  zone 
until  October  15,  2002. 

In  addition  we  are  amending  this 
section  to  remove  any  ambiguity  about 
its  effect  on  persons.  No  person  or 
vessel  is  permitted  to  enter  within  100 
yards  of  a  cruise  ship  imless  expressly 
authorized. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 


The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary  under  paragraph  10(e)  of 
the  regulatory  policies  and  procedvires 
of  DOT  is  unnecessary.  The  impacts  on 
routine  navigation  are  expected  to  be 
minimal  as  the  zones  will  only  impact 
navigation  for  a  short  period  of  time  and 
the  size  of  the  zones  allows  for  the 
transit  of  most  vessels  with  minimal 
delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  enumerated  under  the 
Regulatory  Evaluation  above.  If  you  are 
a  small  business  entity  and  are 
significantly  affected  by  this  regulation 
please  contact  LTJG  George  Tobey, 
Marine  Safety  Office  Houston- 
Galveston,  Texas,  Port  Waterways 
Management,  at  (713)  671-5100. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  tmderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88&-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  projjerty  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Envfronmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
dfrect  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  E£fect 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regidatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figiue  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16S-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Revise  temporary  §  165.T0&-035 
paragraphs  (b)  and  (d)  to  read  as 
follows: 

§165.T08-O35    Security  Zones;  Ports  Of 
Houston  snd  Galvtston,  Texas. 

***** 

(b)  Effective  dates.  This  section  is 
effective  from  12  a.m.  (noon)  on  April 
8,  2002  through  8  a.m.  on  October  15, 
2002. 

***** 

(d)  Regulations.  (1)  Entry  of  persons 
or  vessels  into  this  zone  is  prohibited 
unless  authorized  as  follows. 

(i)  Vessels  may  enter  within  500  yards 
but  not  closer  than  100  yards  of  a  cruise 
ship  provided  they  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course. 

(ii)  No  person  or  vessel  may  enter 
within  100  yards  of  a  cruise  ship  unless 
expressly  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Houston-Galveston. 
Where  the  Houston  Ship  Chaimel 


narrows  to  400  feet  or  less  between 
Houston  Ship  Channel  Entrance  Lighted 
Bell  Buoy  "18",  light  list  no.  34385  at 
approximately  29''21'06''  N,  94°47'00''  W 
[NAD  83)  and  Barbours  Cut,  the  Captain 
of  the  Port  Houston-Galveston  may 
permit  vessels  that  must  transit  fhe 
navigable  channel  between  these  points 
to  enter  within  100  yards  of  a  cruise 
ship. 

(iii)  Moored  vessels  or  vessels  ■ 
anchored  in  a  designated  anchorage  area 
are  permitted  to  remain  within  100 
yards  of  a  cruise  ship  while  it  is  in 
transit. 

(2)  Vessels  requiring  entry  within  500 
yards  of  a  cruise  ship  that  cannot  slow 
to  the  minimum  speed  necessary  to 
maintain  a  safe  course  must  request 
express  permission  to  proceed  from  the 
Captain  of  the  Port  Houston-Galveston, 
or  his  designated  representative. 

(3)  For  the  piupose  of  this  section  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hoius,  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories. 

(4)  The  Captain  of  the  Port  Houston- 
Galveston  will  inform  the  public  of  the 
moving  security  zones  arotmd  cruise 
ships  via  Marine  Safety  Information 
Broadcasts. 

(5)  To  request  permission  as  required 
by  this  section  contact  "Houston 
Traffic"  via  VHF  Channels  11/12  or  via 
phone  at  (713)  671-5103. 

(6)  All  persons  and  vessels  within  the 
moving  seciuity  zone  shall  comply  with 
the  instructions  of  the  Captain  of  the 
Port  Houston-Galveston  and  designated 
on-scene  U.S.  Coast  Guard  patrol 
persoimel.  On-scene  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard. 


Dated:  May  29,  2002. 
Kevin  S.  Cook. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port  Houston  Galveston. 

[FR  Doc.  02-14561  Filed  6-10-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-130] 
RIN2115-AA97 

Security  Zone;  Lake  Erie,  Perry,  OH 

AGENCY:' Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

SUMMARY:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  in  the  Captain  of  the  Port 
Cleveland  zone  for  the  Perry  Nuclear 
Power  Plant.  This  secmity  zone  is 
necessary  to  protect  the  Perry  Nuclear 
Power  Plant  from  possible  sabotage  or 
other  subversive  acts,  accidents,  or 
possible  acts  of  terrorism.  This  security 
zone  is  intended  to  restrict  vessel  traffic 
from  a  portion  of  Lake  Erie. 
DATES:  The  revision  of  §  165.T09-lll(b) 
is  effective  June  11,  2002.  Section 
165.T09-111,  added  at  66  FR  52043, 
October  12,  2001,  effective  October  12, 
2001,  until  Jime  15,  2002,  is  extended  in 
effect  through  August  1,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  oi 
docket  CGD09-01-130  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Cleveland,  1055 
East  Ninth  Street,  Cleveland,  Ohio 
44126  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Allen  Turner, 
U.S.  Coast  Guard  Marine  Safety  Office 
Cleveland,  at  telephone  number  (216) 
937-0111. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  October  12,  2001,  we  published  a 
temporary  final  rule  entitled  Security 
Zone:  Lake  Erie,  Perry.  Ohio  in  the 
Federal  Register  (66  FR  52043).  The    • 
temporary  final  rule  established  a 
temporary  security  zone  in  the  Captain 
of  the  Port  Cleveland  zone  for  the  Perry 
Nuclear  Power  Plant.  This  security  zone 
is  necessary  to  protect  this  nuclear 
power  plant  from  possible  sabotage  or 
other  subversive  acts,  accidents,  or 
possible  acts  of  terrorism. 

We  are  extending  the  effective  period 
of  the  temporary  final  rule  so  that  we 
can  complete  a  rulemaking  CGD09-02- 
006  Security  Zone;  Lake  Erie.  Perry,  OH 
(67  FR  36554,  May  24,  2002)  to  establish 
a  permanent  seciuity  zone  for  Perry 
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Nuclear  Power  Plant.  Extending  the 
effective  date  until  August  1,  2002 
should  provide  us  enough  time  to 
.complete  the  rulemaking. 

i  We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  October  1,  2001  rule,  we  intended  to 
either  allow  it  to  expire  on  June  15, 
2002,  or  to  cancel  it  if  we  made 
permanent  changes  before  that  date.  We 
published  an  NPRM  on  May  24,  2001  to 
make  permanent  changes  to  the 
temporary  final  rule  (67  FR  36554).  That 
rulemaking  will  follow  normal  notice 
and  comment  procediu-es,  and  a  final 
rule  should  be  published  before  August 
1,  2002.  Continuing  the  temporary  final 
rule  in  effect  while  the  permanent 
rulemaking  is  in  progress  will  help 
ensure  the  safety  of  critical 
infrastructure  that  may  be  the  subject  of 
subversive  activity.  Nuclear  power 
plants  are  an  important  means  of 
electrical  energy  in  the  region.  In 
addition,  they  could  be  a  source  of 
severe  radiological  contamination 
throughout  the  region.  Therefore,  the 
Coast  Guard  finds  good  cause  under  5 
U.S.C.  553  (b)(B)  and  (d)(3)  for  why  a 
notice  of  proposed  rulemaldng  and 
opportunity  for  comment  is  not  required 
and  why  this  rule  will  be  made  effective 
fewer  than  30  days  after  publication  in 
the  Federal  Register. 

Background  and  Purpose 

A  temporary  security  zone  is 
necessary  to  ensure  the  security  of  the 
Perry  Nuclear  Power  Plant,  as  a  result  of 
the  terrorist  attacks  on  the  United  States 
on  September  11,  2001.  The  security 
zone  consists  of  all  navigable  waters  of 
Lake  Erie  boimd  by  a  line  drawn 
between  the  following  coordinates 
beginning  at  41°48'6"  N,  081°09'6"  W; 
due  north  to  41°48'36''  N,  081°09'6"  W;  • 
due  east  to  41°49'0''  N,  081°07'54"  W; 
due  south  to  the  south  shore  of  Lake 
Erie  at  41°48'36"  N,  081°07'54"  W; 
thence  westerly  along  south  shore  back 
to  the  beginning.  These  coordinates  are 
based  upon  North  American  Datum 
1983  (NAD  83).  Entry  into,  transit 
through  or  anchoring  within  this 
seciuity  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Cleveland  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Commander  and  may  be  contacted  via 
jYHF/FM  Marine  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 


Plaiuiing  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  This 
is  a  temporary  rule  and  vessels  will  be 
able  to  transit  around  the  security  zone. 
In  addition,  vessels  may  request 
permission  from  the  Captain  of  the  Port 
to  transit  through  the  security  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ov^med  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  stated  in  the  Regulatory 
Evaluation,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Cleveland  (see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  frt>m  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

■  Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
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Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  imder  figiue  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  fi'om  further 
environmental  dociunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
OH  1.46. 

2.  In  §  165.T09-111,  paragraph  (b)  is 
revised  to  read  as  follows: 

i165.T09-111    SMurlty  Zone;  Lake  Erie, 
Perry,  OH. 


(b)  Effective  time  and  date.  This 
section  is  effective  from  October  1, 
2001,  through  August  1,  2002. 

•        *        *        •        * 

Dated:  May  31,  2002. 
R.I.  Perry, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port  Cleveland. 

(FR  Doc.  02-14555  Filed  6-10-02;  8:45  am] 
■UJNO  COOE  4»1fr>1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Hou*ton-Galveston-02-011] 

fflN2115-AA97 

Security  Zones;  Captain  of  tt>0  Port 
Houston-Galveston  Zone 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Captain  of  the  Port 
Houston-Galveston  is  establishing 
security  zones  within  the  ports  of 
Houston,  Bayport,  Texas  City  and 
Freeport,  Texas.  These  zones  are  being 
established  to  protect  waterfi'ont 
facilities,  persons,  and  vessels  from 
subversive  or  terrorist  acts.  Entry  into 
these  zones  is  prohibited  except  for 
vessels  described  in  this  rule  or  vessels 
that  have  obtained  the  express 
permission  of  the  Captain  of  the  Port 
Houston-Galveston  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  6  a.m. 
on  May  20,  2002  through  6  a.m.  on 
October  15,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP 
Houston-Galveston-02-011]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Houston-Galveston,  9640  Clinton  Dr, 
Galena  Park,  TX  77547  between  8  a.m. 
and  3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  George  Tobey,  Port  Waterways 
Management,  Marine  Safety  Office 
Houston-Galveston,  TX  at  (713)  671- 
5100. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule.  Under  5  U.S.C.  553(b)(B),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  a  NPRM  and,  imder  5 
U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

The  catastrophic  nature  of,  and 
resulting  devastation  from,  the 
September  11,  2001  attacks  on  the 
World  Trade  Center  towers  in  New  York 
City  and  the  Pentagon  in  Washington, 
DC,  makes  this  rulemaking  necessary  for 
the  protection  of  national  security 
interests.  National  seciuity  and 
intelligence  officials  warn  that  future 


terrorist  attacks  against  United  States 
interests  are  likely.  Any  delay  in  making 
this  regulation  effective  would  be 
contrary  to  the  public  interest  because 
immediate  action  is  necessary  to  protect 
against  the  possible  loss  of  life,  injury, 
or  damage  to  property.  The  Coast  Guard 
will,  during  the  effective  period  of  this 
temporary  final  rule,  complete  notice 
and  comment  rulemaking  for  a  proposed 
permanent  regulation.  Elsewhere  in 
today's  issue  of  the  Federal  Register,  we 
have  published  a  NPRM,  entitled 
"Security  Zones;  Captain  of  the  Port 
Houston-Galveston  Zone"  (docket 
number  COTP  Houston-Galveston-02- 
009). 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists.  In 
response  to  these  terrorist  acts, 
heightened  awareness  and  security  of 
our  ports  and  harbors  is  necessary.  To 
enhance  seciuity  the  Captain  of  the  Port 
Houston-Galveston  is  establishing 
seciirity  zones. 

This  rule  establishes  distinct  seciuity 
zones  within  the  ports  of  Houston, 
Bajrport,  Texas  City  and  Freeport,  TX. 
These  zones  are  being  established  to 
protect  waterfront  facilities,  persons, 
and  vessels  from  subversive  or  terrorist 
acts.  Vessels  operating  within  the 
Captain  of  the  Port  Houston-Galveston 
Zone  are  potential  targets  of  terrorist 
attacks,  or  platforms  from  which 
terrorist  attacks  may  be  launched  upon 
other  vessels,  waterfrt)nt' facilities  and 
adjacent  population  centers. 

These  zones  are  being  established 
aroimd  areas  concentrated  with 
conunercial  facilities  considered  critical 
to  national  security.  This  rule  is 
designed  to  restrict  access  to  vessels 
engaged,  or  assisting  in  commerce  with 
waterfront  facilities  within  the  security 
zones,  vessels  operated  by  port 
authorities,  vessels  operated  by 
waterftx)nt  facilities  within  the  seciuity 
zones,  and  vessels  operated  by  federal, 
state,  county  or  municipal  agencies.  By 
limiting  access  to  these  areas  the  Coast 
Guard  is  reducing  potential  methods  of 
attack  on  vessels,  waterfrx)nt  facilities, 
and  adjacent  population  centers  located 
within  the  zones.  Vessels  having  a  need 
to  enter  these  zones  but  prohibited  from 
doing  so  under  this  rule,  must  obtain 
express  permission  frtim  the  Captain  of 
the  Port  Houston-Galveston  or  his 
designated  representative  prior  to  entry. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
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land  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Vessels  engaged  or 
assisting,  in  commerce  with  facilities 
located  within  the  zones  or  having  the 
express  permission  of  the  Captain  of  the 
Port  Houston-Galveston,  are  authorized 
entry  under  this  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  security  zone  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities  because  this  rule  will  not 
obstruct  the  regular  flow  of  commercial 
vessel  traffic  conducting  business 
within  the  zones.  Other  vessels  may 
seek  permission  for  entry  into  the  zone 
from  the  Captain  of  the  Port  Houston- 
Galveston,  lif  you  are  a  small  business 
entity  and  are  significantly  affected  by 
the  regulation  please  contact  LTJG 
George  Tobey  at  U.S.  Coast  Guard 
Marine  Safety  Office  Houston- 
Galveston,  TX  at  (713)  671-5100. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 


annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  so  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

.  This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 


direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAViGATiON 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T08-050  is 
added  to  read  as  follows: 

§  1 65.T08-050    Security  Zones;  Captain  of 
the  Port  HoustorvGalveston  Zone. 

(a)  Location.  The  following  areas  are 
designated  as  security  zones: 

(1)  Freeport,  TX.  (i)  The  Dow  Barge 
Canal  containing  all  waters  bounded  by 
its  junction  with  the  Intracoastal 
Waterway,  by  a  line  drawn  between  the 
eastern  point  at  latitude  28°56'27''  N, 
95°18'12"'  W,  and  the  western  point  at 
28°56'22''  N,  95°18'20''  W  (NAD  1983). 
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(ii)  The  Brazos  Harbor  containing  ail 
waters  west  of  a  line  drawn  between  the 
northern  point  at  28°56'15''  N.  95''20'03'' 
W.  and  the  southern  point  28°56'02''  N, 
95°20'03'  W  (NAD  1927)  at  its  junction 
with  the  Old  Brazos  River  Cut. 

(2)  Texas  City,  TX.  The  Port  of  Texas 
City  Channel,  Turning  Basin  and 
Industrial  Canal  containing  all  waters 
bounded  by  the  area  south  and  west  of 

a  line  drawn  between  Cut  B  Inner  Range 
Rear  Light  (LLNR  24770),  and  Texas 
City  Channel  Ught  19  (LLNR  24810). 

(3)  Bayport.  TX.  The  Port  of  Bayport, 
Bayport  Ship  and  Bayport  Turning 
Basin  containing  all  waters  south  of  a 
line  drawn  from  Bayport  Ship  Channel 
Li^t  9  (LLNR-23295)  and  a  western 
point  at  29°36'26''  N.  95''01'17''  W  (NAD 
1983). 

(4)  Houston,  TX.  The  Houston  Ship 
Channel  and  all  associated  turning 
basins,  bounded  by  a  line  drawn 
between  Houston  Ship  Channel  Light 
132  (LLNR-24445)  and  Houston  Ship 
Channel  Light  133  {LLNR-24450)  west 
to  the  T  &  N  Rail  Road  Swing  Bridge  at 
the  entrance  to  Buffalo  Bayou,  including 
all  waters  adjacent  to  the  ship  channel 
from  shoreline  to  shoreline  and  the  first 
200  yards  of  connecting  waterways. 

(b)  Effective  dates.  This  rule  is 
effective  from  6  a.m.  on  May  20,  2002 
through  6  a.m.  on  October  15,  2002. 

(c)  Regulations.  (1)  Entry  into  these 
zones  is  prohibited  except  for  the 
following: 

(i)  Commercial  vessels  operating  at 
waterfront  facilities  within  these  zones; 

(ii)  Commercial  vessels  transiting 
directly  to  or  from  waterfront  facilities 
within  these  zones; 

(iii)  Vessels  providing  direct 
operational/logistic  support  to 
commercial  vessels  within  these  zpnes; 

(iv)  Vessels  operated  by  the 
appropriate  port  authority  or  by 
facilities  located  within  these  zones; 
and 

(v)  Vessels  operated  by  federal,  state, 
county,  or  mimicipal  agencies. 

(2)  Other  persons  or  vessels  requiring 
entry  into  a  zone  described  in  this 
section  must  request  express  permission 
to  enter  from  the  Captain  of  the  Port 
Houston-Galveston,  or  his  designated 
representative. 

(3)  To  request  permission  as  required 
by  these  regulations  contact  "Houston 
Traffic"  via  VHF  Channels  11/12  or  via 
phone  at  (713)  671-5103. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Houston-Galveston 
and  designated  on-scene  U.S.  Coast 
Guard  patrol  personnel.  On-scene  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 


Dated:  May  20,  2002. 
K.S.  Cook, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Houston-Galveston. 
[FR  Doc.  02-14559  Filed  6-10-02:  8:45  am] 
BHJJNG  COW  4nO-1S-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  NvM  Orleans-02-004] 
RIN2115-AA97 

Security  Zonas;  Lower  Mississippi 
River,  Southwest  Pass  Sea  Buoy  to 
Mile  Marker  96.0,  New  Orleans,  LA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  moving  secmity 
zones  around  cruise  ships  entering  and 
departing  the  Lower  Mississippi  River 
(LMR)  from  Southwest  Pass  sea  buoy  to 
mile  marker  96.0.  These  seciuity  zones 
are  needed  for  the  safety  and  seciuity  of 
these  vessels.  Entry  into  these  zones  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port  New  Orleans  or  his 
designated  representative. 
DATES:  This  rule  is  effective  from  8  a.m. 
on  May  29,  2002.  through  8  a.m.  on 
October  15,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (COTP  New 
Orleans-02-004]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  New  Orleans,  1615  Poydras 
Street,  New  Orleans,  LA  70112  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Ricardo  Alonso,  Marine 
Safety  Office  New  Orleans,  Port 
Waterways  Management,  at  (504)  589- 
4222. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM  and  imder  5 
U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  the  security 


concerns  which  are  associated  with  the 
transit  of  these  passenger  vessels.  The 
Coast  Guard  will,  during  the  effective 
period  of  this  temporary  final  rule, 
complete  notice  and  comment 
rulemaking  for  permanent  regulations. 
Elsewhere  in  today's  issue  of  the 
Federal  Register,  we  have  published  a 
NPRM,  entitled  "Security  Zones;  Lower 
Mississippi  River,  Southwest  Pass  Sea 
Buoy  to  Mile  Marker  96.0,  New  Orleans, 
Louisiana"  for  a  proposed  permanent 
rule  (docket  niunber  COTP  New 
Orleans-02-005). 

Background  and  Purpose 

On  September  11.  2001.  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  In  response  to  these 
terrorist  acts  and  warnings,  heightened 
awareness  for  the  security  and  safety  of 
all  vessels,  ports,  and  harbors  is 
necessary.  Due  to  the  increased  safety 
and  security  concerns  surrounding  the 
transit  of  cruise  ships,  the  Captain  of  the 
Port,  New  Orleans  is  establishing 
temporary  security  zones  aroimd  these 
vessels. 

For  the  purpose  of  this  rule  the  term 
"cruise  ship"  is  defined  as  a  passenger 
vessel  over  100  gross  tons,  carrying 
more  than  12  passengers  for  hire, 
making  a  voyage  lasting  more  than  24 
hours  any  part  of  which  is  on  the  high 
seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories.  This  definition 
covers  passenger  vessels  that  must 
comply  with  33  CFR  parts  120  and  128. 

The  moving  security  zones  will 
commence  when  a  cruise  ship  passes 
the  Southwest  Pass  Entrance  Lighted 
Buoy  "SW"  inbound  and  continues 
through  its  transit,  mooring,  and  retiun 
transit  until  it  passes  the  sea  buoy 
outbound.  The  establishment  of  moving 
seciuity  zones  described  in  this  rule 
will  be  announced  to  mariners  via 
Marine  Safety  Information  Broadcast. 
No  vessel  may  operate  within  500  yards 
of  a  cruise  ship  unless  operating  at  the  . 
minimum  safe  speed  required  to 
maintain  a  safe  course.  Except  as 
described  in  this  rule,  no  person  or 
vessel  is  permitted  to  enter  within  100 
yards  of  a  cruise  ship  unless  expressly 
authorized  by  the  Captain  of  the  Port. 
New  Orleans.  Moored  vessels  or  vessels 
anchored  in  a  designated  anchorage  area 
are  permitted  to  remain  within  100 
yards  of  a  cruise  ship  while  it  is  in 
transit. 


Federal  Register/Vol.  67.  No.  112 /Tuesday,  June  11,  2002 /Rules  and  Regulations  39853 


Regulatory  Evaluation 

I '  This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6  (a)  (3)  of 
that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procediires 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10  (^  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  impacts  on 
routine  navigation  are  expected  to  be 
minimal  as  the  zones  will  only  impact 
navigation  for  a  short  period  of  time  and 
the  size  of  the  zones  allows  for  the 
transit  of  most  vessels  with  minimal 
delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independendy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  Southwest 
Pass  and  the  Lower  Mississippi  River  to 
mile  marker  96.0.  These  security  zones 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  size  of  the  security  zones 
allow  for  vessels  to  safely  transit  around 
or  through  the  zones  with  minimal 
interference. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  LT  Ricardo 
Alonso,  Marine  Safety  Office  New 
Orleans,  Louisiana,  Port  Waterways 
Management  at  (504)  589-4222. 

Assistance  for  Small  Entities 

Under  section  213  (a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  proposed  rule  so  they 
could  better  evaluate  its  effects  on  them 


and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LT  Ricardo  Alonso,  Marine  Safety  Office 
New  Orleans.  Port  Waterways 
Management,  at  (504)  589-4222. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3  (a)  and  3  (b)  (2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)  (g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  IBS 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T08-049  is 
added  to  read  as  follows: 
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f  165.T09-4)49  Security  Zones;  Lower 
MiMiMippi  River,  Southwest  Pass  Sea 
Buoy  to  Mile  IMarker  96.0,  New  Orleans, 
Louisiana. 

(a)  Location.  Within  the  Lower 
Mississippi  River  and  Southwest  Pass, 
temporary  moving  security  zones  are 
established  around  all  cruise  ships 
between  the  Southwest  Pass  Entrance 
Lighted  Buoy  "SW",  at  approximate 
posiGon  28°52'42''  N.  89°25'54''  W  [NAD 
83)  and  Lower  Mississippi  River  mile 
marker  96.0  in  New  Orleans,  Louisiana. 
These  temporary  moving  security  zones 
encompass  all  waters  within  500  yards 
of  a  cruise  ship.  These  zones  remain  in 
effect  during  the  entire  transit  of  the 
vessel  and  continue  while  the  cruise 
ship  is  moored  or  anchored. 

(bj  Effective  period.  This  section  is 
effective  from  8  a.m.  on  May  29,  2002. 
through  8  a.m.  on  October  15,  2002. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

(d)  Regulations.  (1)  Entry  of  persons 
and  vessels  into  these  zones  is 
prohibited  unless  authorized  as  follows. 

(i)  Vessels  may  enter  within  500  yards 
but  not  closer  than  100  yards  of  a  cruise 
ship  provided  they  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course. 

(ii)  No  person  or  vessel  may  enter 
within  100  yards  of  a  cruise  ship  unless 
expressly  authorized  by  the  Coast  Guard 
Captain  of  the  Port  New  Orleans. 

(iii)  Moored  vessels  or  vessels 
anchored  in  a  designated  anchorage  area 
are  permitted  to  remain  within  100 
yards  of  a  cruise  ship  while  it  is  in 
transit. 

(2)  Vessels  requiring  entry  within  500 
yards  of  a  cniise  ship  that  cannot  slow 
to  the  minimxim  speed  necessary  to 
maintain  a  safe  course  must  request 
express  permission  to  proceed  from  the 
Captain  of  the  Port  New  Orleans  or  his 
designated  representative. 

(3)  For  the  purpose  of  this  section  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours,  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories. 

(4)  The  Captain  of  the  Port  New 
Orleans  will  inform  the  public  of  the 
moving  security  zones  around  cruise 
ships  via  Marine  Safety  Information 
Broadcasts. 

(5)  To  request  permission  as  required 
by  these  regulations  contact  "New 
Orleans  Traffic"  via  VHF  Channels  13/ 
67  or  via  phone  at  (504)  589-2780  or 
(504) 589-6261. 


(6)  All  persons  and  vessels  within  the 
moving  security  zones  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  New  Orleans  and  designated 
on-scene  U.S.  Coast  Guard  patrol 
personnel.  On-scene  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard. 

Dated:  May  29.  2002. 

R.W.  Branch, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  New  Orleans. 

(FR  Doc.  02-14558  Filed  6-10-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA159-4189a;  FRL-7211-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revisions  to  the  Air 
Resource  Regulations 

agency:  Environmental  P*rotection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Pennsylvania  State  Implementation  Plan 
(SIP)  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP).  The  revisions  are  changes  to 
Pennsylvania's  air  resource  regulations. 
The  changes  will  make  Pennsylvania's 
regulations  consistent  with  Federal 
requirements,  delete  obsolete  and 
unnecessary  provisions,  and  apply 
Pennsylvania's  monitoring  requirements 
in  a  consistent  fashion  for  all  affected 
sources.  EPA  is  approving  these 
revisions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act 
(CAA). 

DATES:  This  rule  is  effective  on  August 
12,  2002,  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  July  11,  2002.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Planning  &  Information  Services 
Branch,  Air  Protection  Division, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  doounents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 


U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and 
Pennsylvcmia  Department  of 
Environmental  Protection,  Biu^au  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisbiug,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto  at  (215)  814-2182,  the  EPA 
Region  in  address  above  or  by  e-msul  at 
quinto.rose@epa.gov.  Please  note  that 
while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  6,  2000.  PADEP  submitted 
a  formal  revision  to  the  Pennsylvania 
State  Implementation  Plan  (SIP).  The 
SIP  revision  consists  of  changes  to 
Peimsylvania's  air  resource  regulations. 

n.  Summary  of  SIP  Revision 

The  changes  to  Chapter  121,  section 
121.1,  relating  to  definitions,  modifies 
the  definitions  of  coke  oven  battery, 
coke  oven  gas  collector  main,  and  door 
area.  In  each  case,  the  changes  make  the 
definitions  consistent  with  Federal 
definitions  of  these  terms  promulgated 
under  the  CAA.  The  amendments  to 
Chapter  123,  section  123.44,  relating  to 
the  standards  for  contaminants  of 
visible  emissions,  make  the  regulation 
consistent  with  the  maximum 
achievable  control  technology  (MACT) 
for  coke  ovens  promulgated  by  EPA 
under  the  CAA. 

The  amendments  to  Chapter  137, 
section  137.4,  relating  to  air  pollution 
episodes,  change  the  provisions  for 
standby  plans  to  address  air  pollution 
episodes.  Specifically,  subsection  (b)  is 
revised  by  classifying  each  coimty  as  an 
area  requiring  a  standby  plan  based  on 
monitored  exceedances  of  any  national 
ambient  air  quality  standard  (NAAQS). 
The  existing  regulation  lists  each 
pollutant  along  with  its  ambient 
concentration.  The  PADEP  references 
NAAQS  as  a  reference  point  for 
determining  counties  subject  to  the 
standby  plan  requirements.  In  addition, 
subsection  (c)  requires  sources  located 
in  area  requiring  standby  plans  to 
submit  such  plans  upon  request.  This 
provision  will  conform  to  section  137.4 
to  the  existing  requirements  in  section 
127.411(a)(8).  Finally,  subsection  (f) 
clarifies  that  standby  plan  shall  be 
provided  by  the  individual  responsible 
for  the  operation  of  the  entire  fecility. 
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Chapter  139  is  being  revised  in  five 
ways.  First,  section  139.12,  relating  to 
emissions  of  particulate  matter,  deletes 
a  portion  of  the  sampling  requirement, 
which  make  the  provisions  for 
particulate  matter  testing  and 
monitoring  of  coke  oven  emissions 
consistent  with  Federal  requirements. 
Second,  section  139.61,  relating  to 
monitoring  requirements,  is  being 
deleted.  This  provision  has  been 
superceded  by  the  promulgation  of  the 
coke  oven  MACT  standard  by  EPA.  This 
change  will  make  the  regulation 
consistent  with  the  Federal 
requirements.  Third,  section  139.101, 
relating  to  general  requirements, 
changes  the  requirements  related  to  data 
availability  for  data  captiu«d  by  a 
continuous  emission  monitor  (CEM).  A 
general  data  availability  requirement  in 
section  139.101  was  adopted  in  1990, 
and  CEMs  covered  in  section  139.104, 
relating  to  siUfur  dioxide  and  nitrogen 
oxides  monitoring  requirements  for 
combustion  sources,  were 
grandfathered.  With  the  deletion  of 
section  139.104,  the  general  data 
availability  standard  in  section  139.101 
applies.  CEMs  would  be  required  to  do 
the  following  minimum  data  availability 
requirements:  (1)  In  each  calendar 
month,  at  least  90  percent  of  the  time 
periods  for  which  an  emission  standard 
or  an  operational  parameter  applies 
shall  be  valid;  or  (2)  in  each  calendar 
quarter,  at  least  95  percent  of  the  hours 
during  which  the  monitored  soiu-ce  is 
operating  shall  be  valid.  Foiuth,  the 
requirements  of  section  139.104  have 
been  deleted  and  monitoring 
requirements  have  been  established 
under  the  general  provisions  of  section 
139.101.  Finally,  the  changes  to  section 
139.111,  relating  to  waste  incinerator 
monitoring  requirements,  establish 
consistent  data  availability  requirements 
for  all  continuous  emission  monitoring 
provisions  applicable  to  municipal 
waste  incinerators  to  hospital  waste 
incinerators.  These  incinerators, 
generally,  are  similar  in  nature  and  the 
monitoring  requirements  are  applicable 
to  both. 

m.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Commonwealth  of  Pennsylvania's  air 
resource  regulations  submitted  by 
PADEP  on  March  6,  2000.  The  revisions 
amend  Chapter  121,  General  Provisions, 
section  121.1,  Definitions;  Chapter  123, 
section  123.44,  Visible  Emissions; 
Chapter  137,  section  137.4,  Standby 
Plans;  Chapter  139,  section  139.12, 
Emissions  of  Particulate  Matter;  and 
Chapter  139,  section  139.111,  Waste 
Incinerator  Monitoring  Requirements. 
EPA  is  publishing  this  rule  without 


prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
conunent.  However,  in  the  "Proposed 
RiUes"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  August  12,  2002,  without 
further  notice  imless  EPA  receives 
adverse  comment  by  July  11,  2002.  If 
EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  wiU  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, . 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 


Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biu-den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 
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C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  12,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action. 

This  action  approving  the  revisions  to 
the  Pennsylvania's  air  resource 
regulations  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  8,  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  W. 

40  CFR  part  52  is  amended  as  follows: 

PART52— {AMENDEQ) 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SubfMft  NN— Pwmsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(189)  to  read  as 
follows: 

152.2020    ktontification  of  plan. 

***** 

(c)*  •  * 

(189)  Revisions  to  the  Commonwealth 
of  Pennsylvania  Regulations  pertaining 
to  the  Pennsylvania's  air  resource 
regulations  submitted  on  March  6.  2000 
by  the  Pennsylvania  Department  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  6,  2000  from  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
revisions  to  the  Commonwealth's 
Regulations  pertaining  to  the 
Pennsylvania's  air  resource  regulations. 

(B)  Revisions  to  25  PA  Code.  Part  I, 
Subpart  C,  Article  III,  effective 
December  27,  1997. 

[1)  Revisions  to  Chapter  121.  General 
Provisions,  section  121.1,  revised 
definitions  for  coke  qven  battery,  coke 
oven  gas  collector  main,  and  door  area. 

(2)  Revisions  to  Chapter  123,  section 
123.44,  Visible  Emissions — Limitations 


of  fugitive  air  contaminants  from 
operation  of  any  coke  oven  battery, 
paragraphs  (a)  and  (a)(1). 

[3]  Revisions  to  Chapter  137,  section 
137.4,  Standby  Plans,  paragraphs  (b),  (c) 

and(f). 

(.4)  Revisions  to  Chapter  139,  section 
139.12,  Emissions  of  Particulate  Matter, 
paragraphs  (1)  and  (5). 

(5)  Revisions  to  Chapter  139,  section 
139.111,  Waste  Incinerator  Monitoring 
Requirements,  introductory  paragraph, 
and  paragraphs  (l)(i),  (2)  and  (3). 

(6)  Deletion  of  Chapter  139,  section 
139.61. 

(7)  Deletion  of  Chapter  139,  section 
139.104.  In  its  place,  the  provisions  of 
Chapter  139.101  will  now  apply. 

(C)  Revisions  to  25  PA  Code,  Part  I, 
Subpart  C,  Article  III,  effective  May  7, 
1998. 

(1)  Revisions  to  Chapter  139,  section 
139.12,  Emissions  of  Particulate  Matter, 
paragraph  (2). 

(2)  Revisions  to  Chapter  139.  section 
139.101.  General  Requirements, 
paragraph  {12)(ii). 

(ii)  Additional  Material. — ^Remainder 
of  the  State  submittal(s)  pertaining  to 
the  revisions  listed  in  paragraph 
(c)(189)(i)  of  this  section. 
(FR  Doc.  02-14478  Filed  6-10-02;  8:45  am] 
BHJJNG  CODE  6660-60-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 
[MD062-3087a;  FRL-7220-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Visible  Emissions  and  Open 
Fire  Amendments 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Maryland 
State  Implementation  Plan  (SIP).  These 
revisions  establish  the  exemption  of 
certain  intermittent  visible  emissions 
(VE)  at  Federal  facilities,  amend  open 
burning  distance  limitations,  and 
establish  specific  requirements  for 
safety  determinations  at  Federal 
facilities.  EPA  is  fully  approving  these 
revisions  in  accordance  with  the 
requirements  of  the  Gean  Air  Act 
(CAA). 

DATES:  This  rule  is  effective  on  August 
12,  2002  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  July  11,  2002.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 


Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch.  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency. 
Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoius  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW. 
Washington,  DC  20460;  and  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway,  Baltimore, 
Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Harris,  (215)  814-2168,  or  by  e- 
mail  at  harris.betty@epa.gov.  Please  note 
that  while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  docimient. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  6, 1998,  the  State  of 
Maryland  submitted  formal  revisions  to 
its  State  Implementation  Plan  (SIP). 
These  revisions  submitted  by  the 
Maryland  Department  of  the 
Environment  (MDE)  establish  an 
exemption  of  certain  intermittent  visible 
emissions  (VE)  at  Federal  facilities, 
amend  open  burning  distance 
limitations,  and  establish  specific 
requirements  for  safety  determinations 
at  Federal  facilities. 

n.  Summary  of  SIP  Revision 

COMAR  26.11.06.02  exempts  certain 
intermittent  visible  emissions  at  Federal 
facilities,  COMAR  26.11.07  estabUshes 
specific  requirements  that  apply  to 
safety  determinations  at  Federal 
facilities,  and  COMAR  26.11.07.03  (B) 
amends  the  distance  limitations 
associated  with  open  btiming  activities. 

The  primary  purpose  of  COMAR 
26.11.06.02  is  to  exempt  certain 
intermittent  visible  emissions  at  Federal 
facilities  from  the  general  visible 
emission  requirements  of  the  SIP.  The 
function  of  some  Federal  facilities  and 
other  sources  under  contract  with  the 
Federal  government  is  to  test  and 
perform  demonstrations  on  weapons, 
munitions  and  other  devices  and  to 
prepare  safety  procedures  for  proper 
handling  and  transportation.  Under 
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these  general  provisions,  the  tests  and 
demonstrations  are  short  term  where  the 
visible  emission  is  the  result. 

The  amendments  under  COMAR 
26.11.07  establish  specific  requirements 
as  it  relates  to  safety  determinations  at 
Federal  facilities.  Safety  determinations 
at  Federal  facilities  include  testing, 
training,  or  demonstrations  with 
explosives,  propellants,  incendiaries,  or 
military  devices  involving  an  open 
flame. 

The  amendments  under  COMAR 
26.11.07.03  (B)  reinstate  the  previous 
open  burning  distance  limitations 
which  were  inadvertently  changed  for 
Calvert,  Cecil,  Charles  and  Frederick 
counties. 

m.  Final  Action 

EPA  is  approving  the  SIP  revisions 
submitted  by  MDE  on  February  6, 1998 
to  exempt  certain  intermittent  visible 
emissions  at  Federal  facilities,  amend 
open  burning  distance  limitations  for 
Calvert.  Cecil,  Charles  and  Frederick 
counties,  and  establish  specific 
requirements  for  safety  determinations 
at  Federal  facilities.  EPA  is  publishing 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
August  12,  2002  without  further  notice 
unless  EPA  receives  adverse  comment 
by  July  11,  2002.  ff  EPA  receives  adverse 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

IV.  Administrative  Requirements 

A.  General  Requirements 

I  [Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 


requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unJFunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  12,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
pertaining  to  Maryland  SIP  amending 
visible  emission  and  open  burning 
requirements  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  21.  2002. 
James  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  V — MAaryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(173)  to  read  as 
follows: 

§  52.1070    Identification  of  plan. 

*        »        •        *        * 
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(c)*  •  * 

(173)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
February  6, 1998  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  A  letter  dated  February  6. 1998 
from  the  Maryland  Department  of  the 
Environment  transmitting  additions  to 
Maryland's  State  Implementation  Plan, 
concerning  exemption  of  certain 
intermittent  visible  emissions 
requirements  at  Federal  facilities, 
establishment  of  specific  requirements 
for  safety  determinations  at  Federal 
facilities,  and  amendment  to  open 
burning  distance  limitations  imder  the 
"open  fire"  rule. 

(B)  The  following  additions  and 
revisions  to  the  Code  of  Maryland 
Administrative  Regulations  (COMAR), 
effective  August  11, 1997: 

(1)  COMAR  26.11.06. 02A(1)— 
introductory  text  of  paragraph  (1) 
trevised],  26.11.06.02A(l)(i)  [revised] 
and  26.11.06.02A(l)(j)  [added]. 

[2)  COMAR  26.11.07.01B(5)  [added], 
26.11.07.03B(l)(c)  [revised],  and 
26.11.07.06  [added]. 

(ii)  Additional  Materials — Remainder 
of  the  February  6,  1998  submitted  by  the 
Maryland  Department  of  the 
Environment  pertaining  to  the 
amendments  in  paragraph  (c)(173)(i)  (B) 
of  this  section. 

[PR  Doc.  02-14491  Filed  &-10-02;  8:45  am] 
BaXJNQCOOE  6660-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL207-2;  FRL-7228^] 

Approval  arKi  Promulgation  of 
Implemantation  Plans;  Illinois; 
Withdrawal  of  Diract  Rnal  Rula 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
the  EPA  is  withdrawing  the  direct  final 
rule  approving  new  emissions  tests 
averaging  provisions  for  the  State  of 
Illinois.  In  the  direct  final  rule 
published  on  April  15,  2002  (67  FR 
18115).  EPA  stated  that  if  EPA  receives 
adverse  comment  by  May  15,  2002,  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequently  received 
adverse  comment.  EPA  will  address  the 
comment  received  in  a  subsequent  final 
action  based  upon  the  proposed  action 
also  published  on  April  15,  2002  (67  FR 
18149).  EPA  will  not  institute  a  second 
comment  period  on  this  action. 


DATES:  The  direct  final  rule  is 
withdrawn  as  of  June  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Environmental 
Scientist,  RegiUation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-3299. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Particulate  matter,  Incorporation  by 
reference,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide,  Ozone, 
Recordkeeping  and  reporting 
requirements,  Sulfur  oxides,  Volatile 
organic  compoimds. 

Dated:  May  30,  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 

Accordingly,  the  direct  final  rule 
adding  40  CFR  52.720(c)(164), 
pubUshed  at  67  FR  18115,  is  withdrawn 
asofjunell,2002. 

[FR  Doc.  02-14624  Filed  6-10-02;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  502,  503,  515,  520,  530, 
535,  540,  550,  551 ,  555.  and  560 

[Doctol  No.  02-05] 

Update  of  Existing  and  Addition  of 
Naw  niing  arKl  Servica  Fees 

agency:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Maritime 
Commission  ("Commission")  is  revising 
its  existing  fees  for  filing  petitions  and 
complaints;  various  public  information 
services,  such  as  record  searches, 
document  copying,  and  admissions  to 
practice;  filing  ocean  transportation 
intermediary  applications;  applications 
for  special  permission;  service  contracts; 
agreements;  and  passenger  vessel     ' 
performance  and  casualty  certificate 
applications.  These  revised  fees  reflect 
current  costs  to  the  Commission.  In 
addition,  the  Commission  is  adding  a 
new  fee  for  the  provision  of  a  database 
report  on  effective  carrier  agreements,  is 
making  nomenclature  changes  in  certain 
cm  units  with  respect  to  Commission 
bureau  designations,  and  is  making 
section  reference  changes  in  certain  CFR 
units  to  reflect  numbering  changes  made 
in  a  previous  rulemaking.  The 
Commission  also  is  republishing  a  fee 
requirement  that  was  previously 
inadvertently  omitted. 


DATES:  Effective  on  July  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bryant  L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Washington,  DC 
20573-0001,  (202)  523-5725.  E-mail: 
secretary®finc.gov. 

SUPPLEMENTARY  INFORMATION:  On  March 
21,  2002,  the  Commission  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  ("Proposed 
Rule"),  67  FR  13118.  in  Docket  No.  02- 
05,  Update  of  Existing  and  Addition  of 
New  Filing  and  Service  Fees.  No 
comments  were  received. 

This  rule  updates  the  Commission's 
ciurent  filing  and  service  fees  which 
have  been  in  effect  since  1998,  and  are 
no  longer  representative  of  the 
Commission's  actual  costs  for  providing 
such  services.  Fee  increases  primarily 
reflect  increases  in  salary  and  indirect 
(overhead)  costs.  For  some  services,  the 
increase  in  processing  or  review  time 
accounts  in  part  for  the  increase  in  the 
level  of  fees.  For  other  services,  fees  are 
lower  due  to  overall  reduced  costs  to 
provide  those  services. 

The  Commission  is  instituting  a  new 
user  fee  for  provision  of  a  database 
report  on  effective  carrier  agreements. 
Also,  in  promulgating  new  rules 
governing  the  filing  of  service  contracts 
to  implement  the  Ocean  Shipping 
Reform  Act  of  1998,  Pub.  L.  105-158, 
112  Stat.  1902,  in  Docket  No.  99-12, 
Termination  of  Dial-Up  Service  Contract 
Filing  System,  64  FR  41041  Quly  29, 
1999),  we  inadvertently  failed  to  carry 
over  §  514.7  into  part  530.  That  section 
was  a  permission  process  to  correct 
clerical  or  administrative  errors  in  the 
essential  terms  of  a  filed  service 
contract,  and  included  an  attendant  user 
fee.  We  are  therefore  republishing  it. 

The  Commission  intends  to  update  its 
fees  biennially  in  keeping  with  0MB 
guidance.  In  updating  its  fees,  the 
Commission  will  incorporate  changes  in 
the  salaries  of  its  employees  into  direct 
labor  costs  associated  with  its  services, 
and  recalculate  its  indirect  costs 
(overhead)  based  on  current  level  of 
costs. 

This  regulatory  action  was  not  subject 
to  0MB  review  luider  Executive  Order 
12866,  dated  September  30, 1993.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
Chairman  of  the  Federal  Maritime 
Commission  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  its  Notice  of  Proposed  Rulemaking, 
the  Commission  stated  its  intention  to 
certify  the  rule  because  the  impact  on 
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small  business  was  expected  to  be  de 
minimis,  the  agency  is  required  to 
collect  fees  to  recover  its  cost  for 
providing  certain  services,  and  a  waiver 
of  fees  is  available  for  hardship  cases 
(46  CFR  503.41).  No  comments  disputed 
the  Commission's  intention  to  certify. 
The  certification  is,  therefore, 
continued. 

This  Rule  also  makes  nomenclature 
changes  in  certain  CFR  units  to  reflect 
a  change  in  a  relevant  Commission 
bureau  name  since  these  CFR  units  were 
last  revised.  In  the  Proposed  Rule,  some 
nomenclature  changes  incorrectly 
referred  to  the  Bureau  of  Consumer 
Complaints  and  Licensing  when  they 
should  have  referred  to  the  Bureau  of 
Trade  Analysis,  and  we  are  making  that 
correction  in  this  Rule.  Additionally, 
this  Rule  makes  section  reference 
changes  in  certain  CFR  units  to  reflect 
numbering  changes  made  in  a  previous 
rulemaking. 

This  regulatory  action  is  not  a  "major 
rule"  under  5  U.S.C.  804(2).  This  rule 
does  not  contain  any  collection  of 
information  requirements  as  defined  by 
the  Paperwork  Reduction  Act  of  1980, 
as  amended.  Therefore,  0MB  review  is 
not  required. 

List  of  Subjects 

46  CFR  Part  502 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Investigations,  Lawyers,  * 
Maritime  carriers,  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  503 

Classified  information,  Freedom  of 
information,  Privacy,  Simshine  Act. 

46  CFR  Part  515 

Exports,  Freight  forwarders,  Non- 
vessel -operating  common  carriers, 
Ocean  transportation  intermediaries. 
Licensing  requirements,  Financial 
responsibility  requirements,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  520 

Common  carrier.  Freight,  Intermodal 
transportation,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  530 

Freight,  Maritime  carriers,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  535 

Administrative  practice  and 
procedure,  Maritime  carriers.  Reporting 
and  recordkeeping  requirements. 


46  CFR  Part  540 

Insurance,  Maritime  carriers, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

46  CFR  Part  550 

Administrative  practice  and 
procediu-e,  Maritime  carriers. 

46  CFR  Part  551 

Administrative  practice  and 
procediu-e.  Maritime  carriers. 

46  CFR  Part  555 

Administrative  practice  and 
procedure,  Investigations,  Maritime 
carriers. 

46  CFR  Part  560 

Administrative  practice  and 
procedure,  Maritime  carriers. 

For  the  reasons  set  forth  above,  the 
Federal  Maritime  Commission  amends 
46  CFR  parts  502,  503,  515.  520,  530, 
535. 540. 550,  551,  555,  and  560  as 
follows: 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  502 
continues  to  read  as  follows: 

Autiiority:  5  U.S.C.  504.  551,  552,  553, 
556(c),  559,  561-569,  571-596;  5  U.S.C.  571- 
584;  12  U.S.C.  1141j(a);  18  U.S.C.  207;  26 
U.S.C.  501(c)(3);  28  U.S.C.  2112(a);  31  U.S.C. 
9701;  46  U.S.C.  app.  817d.  817e,  1114(b), 
1705,  1707-1711,  1713-1716;  E.0. 11222  of 
May  8.  1965,  30  FR  6469.  3  CFR,  1964-1965 
Comp.  P.  306;  21  U.S.C.  853a;  Pub.  L.  105- 
258,  112  Stat.  1902. 

Subpart  D — Rulenuiking 

2.  The  fourth  sentence  of  §  502.51(a) 
is  revised  to  read  as  follows: 

§  502.51    Initiation  of  procedure  to  issue, 
amend,  or  repeal  a  rule. 

(a)  *  *  *  Petitions  shall  be 
accompanied  by  remittance  of  a  $228 
filing  fee.*  *  * 


Subpart  E— Proceedings;  Pleadings; 
Motions;  Replies 

3.  Section  502.62(g)  is  revised  to  read 
as  follows: 

§502.62    Complaints  and  fee. 

***** 

(g)  The  complaint  shall  be 
accompanied  by  remittance  of  a  $209 
filing  fee. 

***** 

4.  Section  502.68(a)(3)  is  revised  to 
read  as  follows: 

S  502.68    Declaratory  orders  and  fee. 

(a)  *  *  • 


(3)  Petitions  shall  be  accompanied  by 
remittance  of  a  $228  filing  fee. 

***** 

5.  Section  502.69(b)  is  revised  to  read 
as  follows: 

§502.69    Petitions— General  and  fee. 

***** 

(b)  Petitions  shall  be  accompanied  by 
remittance  of  a  $228  filing  fee.  [Rule  69.) 

Subpart  K— Shortened  Procedure 

6.  The  last  sentence  of  §  502.182  is 
revised  to  read  as  follows: 

§  502.1 82    Complaint  and  ntemorandum  of 
facts  and  arguments  and  filing  fas. 

*  *  *  The  complaint  shall  be 
accompanied  by  remittance  of  a  $209 
filing  fee.  [Rule  182.) 

Subpart  Q— Refund  or  Waiver  of 
Freight  Charges 

7.  §  502.271(d)(5)  is  revised  to  read  as 
follows: 

§  502.271    Special  docl(et  application  for 
permission  to  refund  or  waive  freight 
charges. 

***** 

(d)  *  *  * 

(5)  Applications  must  be 
accompanied  by  remittance  of  a  $81 
filing  fee. 


Subpart  S— Informal  Procedure  for 
Adjudication  of  Small  Claims 

8.  The  last  sentence  of  §  502.304(b)  is 
revised  to  read  as  follows: 

§502.304    Procedure  and  filing  fee. 

***** 

(b)  *  *  *  Such  claims  shall  be 
accompanied  by  remittance  of  a  $63 
filing  fee. 


PART  503— PUBUC  INFORMATION 

9.  The  authority  citation  for  Part  503 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a.  552b,  553; 
31  U.S.C.  9701;  E.O.  12958  of  April  20,  1995 
(60  FR  19825).  sections  5.2(a)  and  (b). 

Subpart  E — Fees 

10.  hi  §503.43,  paragraphs  (c)(1)  (i) 
and  (ii),  the  first  sentence  of  paragraph 
(c)(2).  paragraph  (c)(3)(ii)  and  (iii). 
paragraph  (c)(4).  paragraph  (d)  and 
paragraph  (e)  are  revised  to  read  as 
follows: 

§503.43    Fees  for  services. 

***** 

(c)  *  *  * 
(1)  *  *  ' 
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(i)  Search  will  be  perfonned  by 
clerical/administrative  personnel  at  a 
rate  of  $20.00  per  hour  and  by 
professional/executive  personnel  at  a 
rate  of  $40.00  per  hour. 

(ii)  Minimum  charge  for  record  search 
is  $20.00. 

(2)  Charges  for  review  of  records,  to 
determine  whether  they  are  exempt 
from  disclosiire  imder  §  503.35  shall  be 
assessed  to  recover  full  costs  at  the  rate 
of  $75.00  per  hour.  *  *  * 

(3)  *  *  * 

(ii)  By  Commission  personnel,  at  the 
rate  of  five  cents  per  page  (one  side) 
plus  $20.00  per  hour. 

(iii)  Minimum  charge  for  copying  is 
$5.00. 
***** 

(4)  The  certification  and  validation 
(with  Federal  Maritime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Conmiission  will  be  available  at 
$86.00  for  each  certification. 

(d)  To  have  one's  name  and  address 
placed  on  the  mailing  list  of  a  specific 
docket  as  an  interested  party  to  receive 
all  issuances  pertaining  to  that  docket: 
$10  per  proceeding. 

(e)  Applications  for  admission  to 
practice  before  the  Commission  for 
persons  not  attorneys  at  law  must  be 
accompanied  by  a  fee  of  $95  pursuant 
to  §  502.27  of  this  chapter. 

Subpart  G— Access  to  Any  Record  of 
Identifiable  Personal  Information 

11.  In  §  503.69,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

f  503.69    Fees. 

*         *         *         *         * 

(b)  *  •  • 

(2)  The  certification  and  validation 
(with  Federal  Maritime  Commission 
seal)  of  dociunents  filed  with  or  issued 
by  the  Commission  will  be  available  at 
$86  for  each  certification. 


PART  515— UCENSING,  RNANCIAL 
RESPONSIBILITY  REQUIREMENTS, 
AND  GENERAL  DUTIES  FOR  OCEAN 
TRANSPORTATION  INTERMEDIARIES 

12.  The  authority  citation  for  Part  515 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553:  31  U.S.C.  9701;  46 
U.S.C.  app.  1702. 1707, 1709. 1710. 1712, 
1714, 1716,  and  1718;  Pub.  L.  105-383. 112 
Stat.  3411;  21  U.S.C.  862. 

Subpart  A— General 

13.  hi  §515.5,  paragraphs  (a),  (b)(1), 
(b)(2),  and  (b)(3)  are  revised  to  read  as 
foUows: 


§  51 5.5    Form*  and  Fees. 

(a)  Forms.  License  form  FMC-18  Rev., 
and  financial  responsibility  forms  FMC- 
48,  FMC-67,  FMC-68,  FMC-69  may  be 
obtained  from  the  Commission's  website 
at  http://www.fmc.gov,  the  Director, 
Bureau  of  Consumer  Complaints  and 
Licensing,  Federal  Maritime 
Commission,  Washington,  D.C.  20573, 
or  from  any  of  the  Commission's  area 
representatives. 

(b)*  *  * 

(1)  Application  for  license  as  required 
by  §  515.12(a):  $799; 

(2)  Application  for  status  change  or 
license  transfer  as  required  by 

§§  515.18(a)  and  515.18(b):  $506;  and 

(3)  Supplementary  investigations 
required  by  §  515.25(a):  $225. 

Subpart  D — Duties  and 
Responsibilities  of  Ocean 
Transportation  Intermediaries;  Reports 
to  Commission 

14.  The  second  sentence  of  §  515.34  is 
revised  to  read  as  follows: 

§515.34    Regulated  Persons  index. 

*  *  *  The  database  may  be  purchased 
for  $103  by  contacting  the  Bureau  of 
Consiuner  Complaints  and  Licensing, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  *  *  * 

§  515.12,  515.18,  515.22,  515.25. 
Appendix  A  to  Subpart  C,  Appendix  B 
to  Subpart  C,  Appendix  D  to  Subpart  C 
(Amended) 

15.  hi  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  515  remove 
the  words  "Bureau  of  Tariffs, 
Certification  and  Licensing"  and  add,  in 
their  place,  the  words  "Bureau  of 
Consumer  Complaints  and  Licensing" 
in  the  following  places: 

a.  Section  515.12(a)(1); 

b.  Section  515.18(a); 

c.  Section  515.22(e); 

d.  Section  515.25(a); 

e.  Appendix  A  to  Subpart  C; 

f.  Appendix  B  to  Subpart  C;  and 

g.  Appendix  D  to  Subpart  C. 

PART  520— CARRIER  AUTOMATED 
TARIFFS 

16.  The  authority  citation  for  Part  520 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app. 
1701-1702. 1707-1709, 1712, 1716;  and  sec. 
424  of  Pub.  L.  105-383,  112  Stat.  3411. 

Subpart  B — Filing  Requirements 

17.  The  last  sentence  of  §  520.14(c)(1) 
is  revised  to  read  as  follows: 

§520.14    Special  permission. 

(c)  •  *  * 

(1)  *  *  *  Every  such  application  shall 
be  submitted  to  the  Bureau  of  Trade 


Analysis  and  be  accompanied  by  a  filing 
fee  of  $172. 


§§520.2,520.3,520.7    [Amended] 

18.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  520  remove 
the  words  "Bureau  of  Tariffs, 
Certification  and  Licensing"  and  add,  in 
their  place,  the  words  "Bureau  of  Trade 
Analysis"  and  remove  the  acronym 
"BTCL"  and  add,  in  its  place,  the 
acronym  "BTA"  in  the  following  places: 

a.  Section  520.2; 

b.  Section  520.3(d);  and 

c.  Section  520.7(b). 

PART  530— SERVICE  CONTRACTS 

19.  The  authority  citation  for  Part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  App. 
1704,  1705,  1707,  1716. 

Subpart  B — Filing  Requirements 

20.  Section  530.10(c),  introductory 
text,  is  revised  to  read  as  follows: 

§530.10    Amendment,  correction,  and 
cancellation. 

***** 

(c)  *  *  *  Requests  shall  be  filed,  in 
duplicate,  with  the  Commission's  Office 
of  the  Secretary  within  forty-five  (45) 
days  of  the  contract's  filing  with  the 
Commission,  accompanied  by     . 
remittance  of  a  $276  service  fee,  and 
shall  include: 


PART  535— AGREEMENTS  BY  OCEAN 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE 
SHIPPING  ACT  OF  1984 

21.  The  authority  citation  for  Part  535 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app. 
1701-1707, 1709-1710, 1712  and  1714-1718; 
Pub.  L.  105-383, 112  Stat.  3411. 

Subpart  D — Filing  of  Agreements 

22-23.  hi  §535.401,  paragraph  (f)  is 
revised  and  paragraph  (g)  is  added  to 
read  as  follows: 

§535.401    General  requirements. 

***** 

(f)  Fees.  The  filing  fee  is  $1,834  for 
new  class  A/B  agreements  requiring 
Commission  review  and  action;  $931  for 
class  A/B  agreement  modifications 
requiring  Commission  review  and 
action;  $442  for  agreements  processed 
under  delegated  authority  (for  types  of 
agreements  that  can  be  processed  imder 
delegated  authority,  see  §  501.26(e)  of 
this  chapter);  and  $145  for  carrier  and 
terminal  exempt  agreements. 


(g)  The  fee  for  the  Commission's 
agreement  database  report  is  $32. 

PART  540— PASSENGER  VESSEL 
RNANCIAL  RESPONSIBILITY 

24.  The  authority  citation  for  Part  540 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  553;  31  U.S.C. 
9701;  sees.  2  and  3,  Pub.  L.  89-777,  80  Stat. 
1356-1358;  46  U.S.C.  app.  817e,  817d;  46 
U.S.C.  1716. 

Subpart  A— Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  for  Indemnification  of 
Passengers  for  Nonperformance  of 
Transportation 

25.  The  last  two  sentences  in 

§  540.4(b)  are  revised  to  read  as  follows: 

§  540.4    Procedure  for  establishing 
financiBi  responsibility. 

***** 

(b)  *  *  *  An  application  for  a 
Certificate  (Performance),  excluding  an 
application  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet,  shall  be  accompanied 
by  a  filing  fee  remittance  of  $2,549.  An 
application  for  a  Certificate 
(Performance)  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet  shall  be  accompanied 
by  a  filing  fee  remittance  of  $1,276. 
*        *        *        *        * 

Jl 

Subpart  B— Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  to  Meet  Liability 
Incurred  for  Deatti  or  injury  to 
Passengers  or  Other  Persons  on 
Voyages 

26.  The  last  two  sentences  in 
§  540.23(b)  are  revised  to  read  as 
follows: 

§  540.23    Procedure  for  establishing 
financial  responsibility. 

***** 

(b)  *  *  *  An  application  for  a 
Certificate  (Casualty),  excluding  an 
application  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet,  shall  be  accompanied 
by  a  filing  fee  remittance  of  $1,111.  An 
application  for  a  Certificate  (Casualty) 
for  the  addition  or  substitution  of  a 
vessel  to  the  applicant's  fleet  shall  be 
accompanied  by  a  filing  fee  remittance 
of  $557. 


PART  550— REGULATIONS  TO 
ADJUST  OR  MEET  CONDITIONS 
UNFAVORABLE  TO  SHIPPING  IN  THE 
FOREIGN  TRADE  OF  THE  UNITED 
STATES 

27.  The  authority  citation  for  Part  550 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  sec.  19(a)(2),  (e), 
(0.  (g),  (h),  (i),  (j),  (k)  and  (1)  of  the  Merchant 
Marine  Act,  1920,  46  U.S.C.  app.  876(a)(2), 
(e).  (f).  (g),  (h),  (i),  (j),  (k)  and  (1),  as  amended 
by  Pub.  L.  105-258;  Reorganization  Plan  No. 
7  of  1961.  75  Stat.  840;  and  sec.  10002  of  the 
Foreign  Shipping  Practices  Act  of  1988, 46 
U.S.C.  app.  1710a. 

Subpart  B— Production  of  Information 

28.  Section  550.203(b)  is  revised  to 
read  as  follows: 

§  550.203    Failure  to  provide  information. 

***** 

(b)  The  Commission  may,  when  there 
is  a  failure  to  produce  any  information 
ordered  produced  under  §  550.201, 
make  appropriate  findings  of  fact  and 
inferences,  including  the  inference  that 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States  do 
exist. 

Subpart  D— Petitions  for  Section  19 
Relief 

29.  Section  550.402  is  revised  to  read 
as  follows: 

§  550.402    Filing  of  petitions. 

All  requests  for  relief  from  conditions 
imfavorable  to  shipping  in  the  foreign 
trade  shall  be  by  written  petition.  An 
original  and  fifteen  copies  of  a  petition 
for  relief  under  the  provisions  of  this 
part  shall  be  filed  with  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  The  petition 
shall  be  accompanied  by  remittance  of 
a  $228  filing  fee. 

Sut>part  F— Corrective  Actions 

30.  Section  550.601(d)  is  revised  to 
read  as  follows: 

§  550.601    Actions  to  correct  unfavorable 
conditions. 


(d)  Suspend,  in  whole  or  in  part,  an 
ocean  common  carrier's  right  to  operate 
imder  an  agreement,  including  any 
agreement  authorizing  preferential 
treatment  at  terminals  or  preferential 
terminal  leases,  whether  filed  with  the 
Commission  or  not  filed  with  the 
Commission  pursuant  to  the  exemptions 
granted  in  46  CFR  Part  535;  or  any 
agreement  filed  with  the  Commission 
authorizing  space  chartering,  or  pooling 


of  cargo  or  revenues  with  other  ocean 
common  carriers; 

***** 

PART  551— ACTION  TO  ADJUST  OR 
MEET  CONDITIONS  UNFAVORABLE 
TO  SHIPPING  IN  THE  U.S.  FOREIGN 
TRADE 

31.  The  authority  citation  for  Part  551 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  app.  876(l)(b);  46 
U.S.C.  app  876  (5)  through  (12);  46  CFR  part 
550;  Reorganization  Plan  No.  7  of  1961,  26 
PR  7315  (August  12,  1961). 

32.  Section  551.1  is  revised  to  read  as 
follows: 

§  551 .1    Actions  to  adjust  or  meet 
conditions  unfavorablo  to  shipping  in 
specific  trades. 

Whenever  the  Commission 
determines  that  conditions  imfavorable 
to  shipping  exist  in  the  United  States 
foreign  trade  with  any  nation  and  issues 
rules  to  adjust  or  meet  such  conditions, 
pursuant  to  section  19(l)(b)  of  the 
Merchant  Marine  Act,  1920.  46  U.S.C. 
app.  876{l)(b)  and  46  CFR  part  551, 
such  rules  shall  be  published  in  the 
Federal  Register  and  added  to  this  part. 

PART  555— ACTIONS  TO  ADDRESS 
ADVERSE  CONDITIONS  AFFECTING 
U.S.-FLAG  CARRIERS  THAT  DO  NOT  EXIST 
FOR  FOREIGN  CARRIERS  IN  THE  UNITED 
STATES 

33.  The  authority  citation  for  Part  555 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  sec.  10002  of  the 
Foreign  Shipping  Practices  Act  of  1988  (46 
U.S.C.  app.  1710a),  as  amended  by  Pub.  L 
105-258. 

34.  in  §  555.4,  paragraphs  (a)  and 
(b)(9)  are  revised  to  read  as  follows: 

§555.4    Petitions. 

(a)  A  petition  for  investigation  to 
determine  the  existence  of  adverse 
conditions  as  described  in  §  555.3  may 
be  submitted  by  any  person,  including 
any  common  carrier,  shipper,  shippers' 
association,  ocean  freight  forwarder,  or 
marine  terminal  operator,  or  any  branch, 
department,  agency,  or  other  component 
of  the  Government  of  the  United  States. 
Petitions  for  relief  under  this  part  shall 
be  in  writing,  and  filed  in  the  form  of 
an  original  and  fifteen  copies  with  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
The  petition  shall  be  accompanied  by 
renyttance  of  a  $228  filing  fee. 

(b)  *  *  * 

(9)  A  recommended  action,  including 
any  of  those  enumerated  in  §  555.8,  the 
result  of  which  will,  in  the  view  of  the 


39862 


Federal  Register/ Vol.  67.  No.  112 /Tuesday,  Jime  11,  2002 /Rules  and  Regulations 


Federal  Register/Vol.  67,  No.  112/Tuesday,  June  11,  2002 /Rules  and  RegulaUons  39863 


petitioner,  address  the  conditions 
complained  of. 

***** 

35.  In  §  555.5.  the  first  sentence  of 
paragraph  (a)  and  the  last  sentence  of 

§  555.5(c)  are  revised  to  read  as  follows: 

§555.5    Investigations. 

(a)  An  investigation  to  determine  the 
existence  of  adverse  conditions  as 
described  in  §  555.3  may  be  initiated  by 
the  Commission  on  its  own  motion  or 
on  the  petition  of  any  person  pursuant 
to  §555.4.*   *   * 
***** 

(c)  *  *  *  Persons  who  receive 
information  requests  from  the 
Commission  pursuant  to  §  555.6  of  this 
part  are  not  precluded  from  filing 
additional  voluntary  submissions  in 
accordance  with  this  paragraph. 
***** 

36.  The  first  sentence  of  §  555.6(c)  is 
revised  to  read  as  follows: 

§  555.6    Information  demands  and 
sutipoanas. 

*        *        •        •        • 

(c)  The  Commission  may,  in  its 
discretion,  determine  that  any 
information  submitted  to  it  in  response 
to  a  request  (including  a  subpoena) 
under  this  section,  or  accompanying  a 
petition  under  §  555.4,  or  volimtarily 
submitted  by  any  person  pursuant  to 
§  555.5(c),  shall  not  be  disclosed  to  the 
public.  *   *  * 

37.  The  first  sentence  of  §  555.7  is 
revised  to  read  as  follows: 

§555.7    Notification  to  Secretary  of  State. 

Upon  publication  of  a  petition  in  the 
Federal  Register,  or  on  its  own  motion 
should  it  determine  to  initiate  an 
investigation  piusuant  to  §  555.5,  the 
Commission  will  notify  the  Secretary  of 
State  of  same,  and  may  request  action  to 
seek  resolution  of  the  matter  through 
diplomatic  channels.  *  *  * 

§§555.5,555.8    [Amended] 

38.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  555  remove 
the  references  to  the  term  "§  588.3"  and 
add,  in  its  place,  the  term  "§  555.3"  in 
the  following  places: 

(a)  Section  555.5  (b); 

(b)  Section  555.8  (a);  and 

(c)  Section  555.8  (a)  (7). 

PART  560— ACTIONS  TO  ADDRESS 
CONDITIONS  UNDULY  IMPAIRING 
ACCESS  OF  U.S.-FLAG  VESSELS  TO 
OCEAN  TRADE  BETWEEN  FOREIGN 
PORTS 

39.  The  authority  citation  for  Part  560 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  553;  sees.  13(b)(6),  15 
and  17  of  the  Shipping  Act  of  1984.  46  U.S.C. 


app.  1712(b)(6).  1714  and  1716,  as  amended 
by  Pub.  L.  105-258;  sec.  10002  of  the  Foreign 
Shipping  Practices  Act  of  1988  (46  U.S.C. 
app.  1710a),  as  amended  by  Pub.  L.  105-258. 

40.  Section  560.3(a)(2)  is  revised  to 
read  as  follows: 

§560.3    Petitions  for  relief . 

(a)*  *  * 

(2)  An  original  and  fifteen  copies  of 
such  a  petition  including  any 
supporting  documents  shall  be  filed 
with  the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573. 
The  petition  shall  be  accompanied  by 
remittance  of  a  $228  filing  fee. 
***** 

41.  In  §  560.4,  paragraphs  (a)  and 
(b)(2)  are  revised  to  read  as  follows: 

§560.4    Proceeding. 

(a)  Upon  the  Commission's  own 
motion  or  upon  the  filing  of  a  petition 
which  meets  the  requirements  of 

§  560.3,  when  there  are  indications  that 
conditions  unduly  impairing  the  access 
of  a  U.S.  flag  vessel  to  trade  between 
foreign  ports  may  exist,  the  Commission 
will  institute  a  proceeding  pursuant  to 
this  part. 

(b)  *  •  • 

(2)  Interested  or  adversely  affected 
persons  will  be  allowed  a  period  of  time 
to  reply  to  the  petition  by  the 
submission  of  written  data,  views  or 
legal  argiunents  piusuant  to  §  560.5  of 
this  part.  Factual  submissions  shall  be 
in  affidavit  form. 
***** 

42.  Section  560.7(b)(6)  is  revised  to 
read  as  follows: 

§560.7    Decision;  sanctions;  effective  date. 

***** 

(b)*  *  * 

(6)  A  request  to  the  collector  of 
customs  at  any  port  or  place  of 
destination  in  the  United  States  to 
refuse  the  clearance  required  by  section 
4197  of  the  Revised  Statutes,  46  U.S.C. 
app.  91,  to  any  vessel  of  a  foreign  carrier 
which  is  or  whose  government  is 
identified  as  contributing  to  the 
conditions  described  in  §  560.2  of  this 
part; 
***** 

43.  Section  560.8  is  revised  to  read  as 
follows: 

§  560.8    Submission  of  decision  to  the 
President. 

Concurrently  with  the  submission  of 
any  decision  imposing  sanctions  to  the 
Federal  Register  piu'suant  to 
§  560.7(d)(1),  the  Commission  shall 
transmit  that  decision  to  the  President 
of  the  United  States  who  may,  within 
ten  days  after  receiving  the  decision, 
disapprove  it  if  the  President  finds  that 


disapproval  is  required  for  reasons  of 
the  national  defense  or  the  foreign 
policy  of  the  United  States. 

44.  Section  560.9(b)  is  revised  to  read 
as  follows: 

§  560.9    Postponement,  discontinuance,  or 
suspension  of  action. 

***** 

(b)  The  Commission  shall  postpone, 
discontinue  or  suspend  any  action 
provided  for  in  its  final  decision  if  so 
directed  by  the  President  for  reasons  of 
national  defense  or  foreign  policy  of  the 
United  States  as  provided  in  §  560.8. 

By  the  Commission. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  02-14477  Filed  6-10-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2. 25  and  87 

[ET  Doclcet  No.  98-142;  FCC  02-23] 

Mobile-Satelltte  Service  Above  1  GHz; 
Correction 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

summary:  On  April  10,  2002  (67  FR 
17288),  the  Commission  published  final 
rules  in  the  Report  and  Order,  which 
revised  the  rules  governing  Mobile- 
Satellite  Service.  This  docxunent 
contains  a  correction  to  that  rule. 

DATES:  Effective  May  10,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450,  TTY  (202) 
418-2989,  e-mail:  tmooring@fcc.gov. 

SUPPl£MENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  amending  part  25 
in  the  Federal  Register  of  April  10,  2002 
(67  FR  17288).  This  document  corrects 
the  Federal  Register  as  it  appeared.  In 
rule  FR  Doc.  02-8345  published  on 
April  10.  2002  (67  FR  17288)  the 
Commission  makes  the  following 
correction  to  §  25.202  of  the  rules. 

§25.202    [Corrected] 

1.  On  page  17299,  in  the  third  column 
correct  the  amendatory  language  to 
§  25.202  to  read  as  follows: 

"5.  Section  25.202(a)(1)  is  amended 
by  revising  the  table,  and  by  adding 
footnotes  14  and  15  to  the  table  to  read 
as  follows:" 


Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-14654  Filed  6-10-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CO  Doclwt  No.  98-67;  FCC  02-121] 

Proviaion  of  Improved 
Telocommunicationa  Relay  Services 
and  Speeeh-to-Speech  Services  for 
Individuals  With  Hearing  and  Speech 
Disabilities 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  clarification. 

SUMMARY:  This  document  clarifies  that 
Internet  protocol  relay  services  (IP 
Relay)  Call  within  the  definition  of 
Telecommunications  Relay  Services 
(TRS).  Because  there  is  no  automatic 
method  for  determining  if  a  call  placed 
over  IP  Relay  is  intrastate  or  interstate, 
we  authorize  IP  Relay  providers  to 
recover  their  costs  from  the  Interstate 
TRS  Fund  on  an  interim  basis,  until 
such  time  as  we  decide  whether  and 
how  a  methodology  can  be  devised  to 
allocate  cost  recovery  between  the 
Interstate  TRS  Fxmd  and  the  states.  This 
document  also  waives  certain  TRS 
minimum  standards  for  IP  Relay,  and 
directs  the  National  Exchange  Carriers 
Association,  which  is  the  current 
administrator  of  the  Interstate  TRS 
Fund,  to  begin  paying  cost  recovery  to 
eligible  providers  of  Internet-based  TRS, 
i^ion  release  of  this  Declaratory  Ruling 
by  the  Commission. 
DATES:  Effective  April  22,  2002. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sean  O'More,  of  the  Consumer  and 
Governmental  Affairs  Biueau  at  (202) 
418-2453  (voice),  (202)  418-7870 
(TTY),  or  e-mail  scomore@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Declaratory  Ruling,  adopted  April  18, 
2002,  and  released  April  22.  2002. 
Copies  of  any  subsequently  filed 
documents  in  this  matter  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW, 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  decision  also 
may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  n,  445 
12th  Street,  SW.  Room  CY-B402, 


Washington.  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com.  Copies  of 
this  document  in  other  alternative 
formats  (computer  diskette,  large  print, 
and  Braille)  are  available  to  persons 
with  disabilities  by  contacting  Brian 
Millin.  of  the  Consumer  and 
Governmental  Affairs  Bureau  at  (202) 
418-7426  (voice),  (202)  418-7365 
(TTY),  or  e-mail  bmillin@fcc.gov.  This 
Declaratory  Ruling  can  also  he 
downloaded  in  Text  and  ASCII  formats 
at:  http://www.fcc.gov/cgb/dro. 

Synopsis 

In  this  Declaratory  Ruling,  the 
Commission  responds  to  a  Petition  for 
Clarification  filed  by  WorldCom,  Inc., 
requesting  that  we  clarify  that  ' 
WorldCom's  IP  Relay  is  TRS.  and  is 
therefore  eligible  for  recovery  of  its  costs 
of  providing  TRS.  We  find  that  because 
IP  Relay  and  other  Internet-based  TRS 
"provide[s]  the  ability  for  an  individual 
'who  has  a  hearing  impairment  or  a 
speech  impairment  to  engage  in 
communication  by  wire  or  radio  with  a 
hearing  individual."  47  U.S.C.  225(a)(3). 
such  service  is  TRS.  and  are  eligible  for 
cost  recovery.  Ordinarily,  "costs  caused 
by  interstate  [TRS]  shall  be  recovered 
from  all  subscribers  for  every  interstate 
service  and  costs  caused  by  intrastate 
[TRS]  shall  be  recovered  firom  the 
intrastate  jurisdiction."  47  U.S.C. 
225(d)(3)(B).  There  is,  however,  no 
automatic  means  of  determining  the 
origination  of  IP  Relay  calls.  In  the 
absence  of  this  information,  TRS 
providers  cannot  determine,  or  report  to 
the  TRS  Fund  Administrator,  whether  a 
call  is  interstate  or  intrastate.  Therefore, 
as  an  interim  measure,  we  authorize 
providers  of  IP  Relay  to  recover  costs 
from  the  Interstate  TRS  Fimd.  We  also 
waive  certain  TRS  minimum  standards, 
see  47  CFR  64.604. 

Final  Regulatory  Flexibility 
Certification 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment  rule 
making  proceedings,  unless  the  agency 
certifies  that  "the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  RFA,  see 
5  U.S.C.  601-612,  has  been  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  Public  Law  No.  104-121, 
Title  n,  110  Stat.  857  (1996).  5  U.S.C. 
605(b).  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 


governmental  jurisdiction."  5  U.S.C. 
601(6).  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  5  U.S.C.  601(3) 
(incorporating  by  reference  the 
definition  of  "small-business  concern" 
in  the  Small  Business  Act.  15  U.S.C. 
632).  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportimity 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(8) 
in  the  Federal  Register."  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  15  U.S.C.  632. 

This  Declaratory  Ruling  addresses  a 
Petition  for  Clarification  (Petition)  filed 
by  WoridCom,  Inc.  (WorldCom)  in 
December  of  2000.  WorldCom,  Petition 
for  Clarification,  CC  Docket  No.  90-571. 
Telecommunications  Services  for 
Individuals  with  Hearing  and  Speech 
Disabilities,  Dec.  22,  2000.  TTiis  Petition 
requests  that  the  Federal 
Communications  Commission 
(Commission)  clarify  that  Internet 
Protocol  (IP)  telecommunications  relay 
services  (TRS)  are  eligible  for 
reimbursement  from  the  Interstate 
Telecommunications  Relay  Service 
Fund.  The  Commission  sought 
comments  on  the  WorldCom  Petition  in 
a  Public  Notice.  Consumer  Information 
Bureau  Seeks  Additional  Comment  on 
the  Provision  of  Improved 
Telecommunications  Relay  Service,  DA 
01-1555,  Public  Notice,  16  FCC  Red 
13100,  Jun.  29,  2001;  published  at  66  FR 
37631,  Jul.  19,  2001.  As  a  result  of  the 
WorldCom  Petition  and  filed  public 
comments,  the  Commission  is  issuing 
this  Declaratory  Ruling  which  will 
allow  WorldCom  to  recover  such  costs. 

As  noted  in  paragraph  59  of  the 
Declaratory  Ruling,  this  item  imposes  a 
regulatory  burden  on  the  Interstate  TRS 
Fund  Administrator,  requiring  it  to  pay 
qualified  providers  of  IP 
telecommunications  relay  services 
(TRS)  for  their  costs  caused  by  their 
TRS.  The  Interstate  TRS  Fund  is  a  not- 
for-profit  organization,  and  therefore  is 
a  "small  organization."  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  5  U.S.C.  601(4). 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
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organizations.  U.S.  Department  of 
Commerce,  Bureau  of  the  Census,  1992, 
Table  6  (special  Tabulation  of  data 
under  contract  of  the  Office  of  Advocacy 
of  the  U.S.  Small  Business 
Administration).  Because  the  hiterstate 
TRS  Fund  is  the  only  entity  affected  by 
the  Declaratory  Ruling,  we  conclude 
that  a  "substantial  number"  of  small 
entities  will  not  be  affected  by  the 
Declaratory  Ruling. 

Therefore,  we  certify  that  the 
requirements  of  this  Declaratory  Ruling 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  will  send  a 
copy  of  the  Declaratory  Ruling, 
including  a  copy  of  this  Final 
Regulatory  Flexibility  Certification,  in  a 
report  to  Congress  piusuant  to  the 
Congressional  Review  Act.  See  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Declaratory  Ruling  and  this  final 
certification  will  be  sent  to  the  Chief 
Coimsel  for  Advocacy  of  the  SBA,  and 
will  be  published  in  the  Federal 
Register.  See  5.U.S.C.  605(b). 

Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1,2,  and  225  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152  and  225, 
this  Declaratory  Ruling  is  adopted. 

It  is  further  ordered  that  WorldCom's 
Petition  for  Clarification  is  granted  to 
the  extent  indicated  herein. 

It  is  further  ordered  that  the  waivers 
requested  by  WorldCom  in  its  Petition 
for  Clarification,  regarding  certain  of  the 
TninimiiTn  standards  for  TRS  contained 
in  47  CFR  64.604,  ARE  GRANTED,  to 
the  extent  indicated  herein. 

It  is  further  ordered  that  the 
Administrator  of  the  Interstate  Fund,  the 
National  Exchange  Carriers  Association, 
shall  upon  release  of  this  Declaratory 
Ruling  by  the  Commission,  pay  eligible 
providers  of  IP  Relay  the  costs  of 
providing  IP  Relay  using  the  PSTN- 
based  TRS  formula  rate  per  minute. 

It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Declaratory  Ruling,  including  the 
Final  Regulatory  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(PR  Doc.  02-14677  Filed  6-10-02;  8:45  am) 

BRUNO  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1153;  MM  Docket  No.  00-245;  RM- 
9971.10185,10186] 

Radio  Broadcasting  SarvicM;  Aibarta 
and  Dinwiddie,  VA  and  Whitaicers  and 
Garysburg,  NC 

AGENCY:  Federal  Commimications 
Commission. 

action:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making,  65  FR  79327 
(December  19,  2000),  this  document 
allots  Channel  276A  to  Garysbmg,  North 
Carolina  as  its  first  local  aural 
transmission  service,  substitutes 
Channel  299A  for  Channel  276A  at 
Alberta,  Virginia,  and  modifies  Station 
WSMY-FM's  authorization  accordingly, 
This  dociunent  denies  a  request  by 
Dinwiddie  Radio  Company  that  Channel 
299A  be  allotted  to  Dinwiddie,  Virginia 
and  that  Channel  2  76 A  be  retained  at 
Alberta.  This  dociunent  also  denies  a 
request  by  Station  WSMY-FM  to 
substitute  Channel.  276C3  for  Channel 
2 76 A  at  Alberta,  Virginia,  and  to  reallot 
Channel  276C3  from  Alberta,  Virginia  to 
Whitakers,  North  Carolina.  The 
coordinates  for  Channel  2  76 A  at 
Garysbiug,  North  Carolina  are  36-26-30 
North  Latitude  and  77-35-00  West 
Longitude. 

DATES:  Effective  July  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-245, 
adopted  May  8,  2002,  and  released  May 
17,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW,  Washington, 
DC.  This  document  may  also  be 
purchased  from  the  Commission's 
duplicating  contractors,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail: 
qrua7exint@ao7.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

S  73.202    [Amendwl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  North  Carolina,  is 
amended  by  adding  Garysbiug,  Channel 
276A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Virginia,  is  amended 
by  adding  Channel  299A  at  Alberta  and 
removing  Channel  276A  at  Alberta. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Assistant  Chief ,  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
[FR  Doc.  02-14653  Filed  6-10-02;  8:45  am] 

BILUNO  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1249;  MM  DodMi  No.  01-«9;  RM- 
10081] 

Radio  Broadcaating  Sarvicaa;  Paritar, 
AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making,  66  FR  17843 
(April  4,  2001),  this  document  allots 
Channel  247C3  to  Parker,  Arizona,  and 
provides  Parker  with  its  fourth  local 
aural  transmission  service.  The 
coordinates  for  Channel  247C3  at  Parker 
are  34-03 — 11  North  Latitude  and  114- 
17-18  West  Longitude. 
DATES:  Effective  July  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Ch-der.  MM  Docket  No.  01-69, 
adopted  May  8,  2002,  and  released  May 
17,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  445 
12th  Street,  SW,  Room  CY-A257. 
Washington.  DC,  20554.  The  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202 
863-2893.  facsimile  202  863-2898,  or 
via  e-mail  quaIexint®aol.com. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  73— RADIO  BROADCAST 
SERVICES 

ll.  The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [AmendMi] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Arizona,  is  amended 
by  adding  Channel  247C3  at  Parker. 

Federal  Communications  Commission. 
Jolin  A.  Karousos, 

Assistant  Chief  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
[FR  Doc.  02-14672  Filed  6-10-02;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  16 
RIN  1018-AE34 

Injurious  Wildlife  Species;  Brushtail 
{Trtchosurua  vulpecula) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  adds  the  brushtail  possum 
[TrtchoauruB  vulpecula]  toihe  list  of 
iniurious  live  mammals.  By  this  action, 
the  Service  prohibits  the  importation 
into  or  transportation  between  the 
continental  United  States,  the  District  of 
Columbia,  Hawaii,  the  Commonwealth 
of  Puerto  Rico,  or  any  territory  or 
possession  of  the  United  States  of  any 
live  brushtail  possum.  The  best 
available  information  indicates  that  this 
action  is  necessary  to  protect  the 
interests  of  forestry,  human  health  and 
safety,  and  wildlife  and  wildlife 
resources  from  adverse  effects  that  may 
result  from  purposeful  or  accidental 
introduction  and  subsequent 
establishment  of  the  brushtail  possum 
populations  in  the  ecosystems  of  the 
United  States.  Live  brushtail  possums 
can  only  be  imported  by  permit  for 
scientific,  medical,  educational,  or 
zoological  purposes,  or  without  a  permit 
by  Federal  agencies  solely  for  their  own 
use;  permits  will  also  be  required  for  the 
interstate  transportation  of  live  brushtail 
possums  currently  held  in  the  United 
States  for  scientific,  medical. 


educational,  or  zoological  purposes. 
However,  this  action  prohibits  interstate 
transportation  of  live  brushtail  possums 
currently  held  in  the  United  States  for 
purposes  not  listed  above. 

DATES:  This  rule  is  effective  July  11, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Kari 
Duncan,  Division  of  Environmental 
Quality,  Branch  of  Invasive  Species  at 
(703) 358-2464  or 
kari_duncan@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Summary  of  Actions  Taken  and 
Comments 

The  Service  published  a  request  for 
information  in  the  January  24,  1996  (61 
FR  1893).  Federal  Register  as  the  result 
of  a  letter  that  we  received  from  the 
Texas  Animal  Health  Commission 
requesting  that  the  Service  prohibit  the 
importation  of  T.  vulpecula  into  the 
United  States.  The  request  for 
information  included  the  entire 
Trichosurus  genus,  to  ensure  that  all 
members  of  the  genus  that  might  pose 
a  threat  were  covered.  We  received  11 
responses,  all  indicating  the  extreme 
injiuious  nature  of  T.  vulpecula. 
However,  due  to  limited  data  on  the 
injurious  nature  of  the  other  species  in 
the  genus,  we  developed  a  proposed 
rule  for  the  brushtail  possum  only.  The 
proposed  rule  (64  FR  59149,  November 
2,  1999)  invited  comments  for  60  days 
ending  January  3,  2000.  The  Humane 
Society  of  the  United  States  (HSUS) 
submitted  the  only  comment  received 
during  this  period.  The  HSUS  supported 
the  proposed  rule  but  did  not  submit 
additional  information  as  to  why 
brushtail  possums  should  be  listed  as 
injurious.  Consequently,  our  decision  to 
develop  this  final  rule  is  based  on  the 
scientific  information  that  we  used  for 
the  proposed  rule. 

Description  of  the  Final  Rule 

The  regulations  contained  in  50  CFR 
part  16  implement  the  Lacey  Act  (18 
U.S.C.  42)  as  amended.  Under  the  terms 
of  that  law,  the  Secretary  of  the  Interior 
is  authorized  to  prescribe  by  regulation 
those  nonindigenous  wild  animals  or 
viable  eggs  thereof,  that  are  deemed  to 
be  injurious  or  potentially  injurious  to 
the  health  and  welfare  of  human  beings, 
the  interests  of  agriculture,  forestry,  and 
horticulture,  or  the  welfare  of  and 
survival  of  wildlife  or  wildlife  resources 
of  the  United  States.  The  lists  of 
injurious  wildlife  species  are  at  50  CFR 
16.11-15.  By  adding  brushtail  possums 
to  the  list  of  injiu'ious  wild  mammals, 
their  importation  into  and 


transportation  between,  States,  the 
District  of  Columbia,  the 
Conunon wealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States  by  any  means  whatsoever  is 
prohibited,  except  by  permit  for 
zoological,  educational,  medical,  or 
scientific  purposes,  or  by  Federal 
agencies  without  a  permit  solely  for 
their  own  use  upon  filing  a  written 
declaration  with  the  District  Director  of 
Customs  and  the  U.S.  Fish  and  Wildlife 
Service  Inspector  at  the  port  of  entry.  No 
live  brushtail  possums  or  progeny 
thereof,  imported  or  transported  under  a 
permit  may  be  sold,  donated,  traded, 
loaned,  or  transferred  to  any  person  or 
institution  unless  such  person  or 
institution  has  a  permit  issued  by  the 
Director  of  the  Service.  The  interstate 
transportation  of  any  live  brushtail 
possum  or  viable  gametes  thereof 
currently  held  in  die  United  States  for 
any  purpose  not  permitted  is  prohibited. 

Biology 

Brushtail  possums  (Trichosurus 
vulpecula)  belong  to  the  Order 
Diprotodonta,  superfamily 
Phalangeroidea,  and  family 
Phalangeridae.  They  are  also  known  as 
the  common  brushtail  possum,  silver- 
grey  possum,  and  phalanger.  Native  to 
Australia,  the  brushtail  possum  is  the 
most  familiar  and  abundant  of  the 
Australian  possiuns,  frequently 
cohabiting  with  humans.  Head  and  body 
length  range  from  350  to  550  mm;  tail 
length  ranges  from  250  to  400  mm. 
Females  weigh  between  1,500  and  3,500 
grams,  and  males  between  2,000  and 
4,500  grams.  They  are  generally  silver- 
grey  above,  white  to  pale  grey  below. 
They  have  long,  oval  ears  (50-60  mm); 
the  tail  is  bushy  with  a  naked  area 
under  the  tip. 

The  brushtail  possum  occurs  in  most 
areas  of  Australia  where  there  are  trees, 
especially  open  forests  and  woodlands. 
A  nocturnal  animal,  it  spends  the  day  in 
a  den  in  a  hollow  dead  branch,  tree 
trunk,  fallen  log,  or  even  on  the  ground. 
In  urban  areas,  almost  any  dark  recess 
may  be  utilized,  the  space  between  a 
ceiling  and  a  roof  being  commonly 
favored.  Although  it  travels  extensively 
on  the  ground,  it  is  an  arboreal  (tree- 
dwelling)  animal,  climbing  by  means  of 
its  sharp  claws,  the  opposable  first  toe 
of  the  hindfoot,  and  a  moderately 
prehensile  (grasping)  tail.  Although 
their  diet  consists  mainly  of  vegetation 
such  as  leaves,  bark,  fruits,  buds, 
flowers,  fungi,  and  tree  sprouts, 
brushtail  possums  may  eat  some  insects, 
eggs,  and  small  animals  (Grzimek's 
Animal  Encyclopedia). 

Communication  is  by  sound  and 
scent.  Deep  guttural  coughs  and  sharp 
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hisses  are  frequent,  particularly  in  the 
breeding  season,  and  extensive  use  is 
made  of  glands  under  the  chin,  on  the 
chest  and  near  the  anus,  to  mark  areas 
and  define  occupancy.  Brushtail 
possums  usually  live  less  than  11  years, 
but  a  record  exists  of  an  individual  that 
lived  for  11  years. 

Most  populations  have  a  major 
autumn  and  a  minor  spring  breeding 
season,  but  births  have  been  recorded  in 
all  months  of  the  year.  Females  usually 
begin  to  reproduce  when  about  1  year 
old.  Over  90  percent  of  females  breed 
annually,  and  in  some  populations  50 
percent  may  breed  in  both  seasons.  A 
single  young  is  bom  17-18  days  after 
copulation,  spends  4-5  months  in  the 
well-developed  pouch  attached  to  one 
of  the  two  teats  and  develops  rapidly.  A 
further  1-2  months  are  spent  suckling 
and  riding  on  the  mother's  back  before 
weaning  is  completed. 

Acconling  to  the  Australian  Natiue 
Conservation  Agency,  brushtail  possum 
meat  and  fur  has  been  used  as  a  food 
and  clothing  source  by  Australian 
Aboriginals  and  more  recently,  the 
products  have  been  in  high  demand  in 
Asian  countries  (China,  Hong  Kong, 
Japan,  etc.).  Because  of  their  pleasant 
disposition,  brushtail  possiuns  have 
been  imported  into  the  United  States  as 
pets. 

On  Jime  6, 1994,  the  U.S.  Department 
of  Agriculture's  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
published  an  interim  rule  (59  FR  29186) 
prohibiting  the  importation  of  brushtail 
possums  and  hedgehogs  from  New 
Zealand  to  prevent  the  introduction  of 
tuberculous  infected  animals  into  the 
United  States.  The  intended  effect  was 
to  protect  domestic  livestock  from 
tuberculosis.  APHIS  published  a  final 
rule  affirming  the  interim  rule  on 
January  23, 1995  (60  FR  4372).  The 
tuberculosis  issue  is  discussed  in  more 
detail  below. 

This  rule  adds  to  the  restrictions 
foimd  in  the  APHIS  regulations  (found 
at  9  CFR  93.701)  by  expanding  the 
prohibition  on  the  importation  of 
brushtail  possums  from  all  countries.  It 
also  prohibits  interstate  movement  of 
these  animals. 

Factors  That  Contribute  to  Injuriousness 

Although  few  cases  of  brushtail 
possum  ownership  in  the  United  States 
are  known,  the  likelihood  of  escape, 
survival,  establishment,  and  spread -after 
escape  is  high.  Between  1837  and  1930, 
about  200  brushtail  possums  were 
released  in  New  Zealand  to  establish  a 
fur  industry.  Since  that  time,  they  have 
spread  across  95%  of  New  Zealand  and 
the  population  is  around  70  million 
(Department  of  Conservation  National 


Possum  Plan).  Brushtail  possums  have 
become  ubiquitous,  adapting  to 
numerous  habitats  and  elevations, 
including  tree  lines,  pastures,  orchards, 
and  cities,  and  can  be  found  from  sea 
level  to  above  the  snow  line  in 
mountains  (The  Ecological  Effects  of 
Possums  on  the  New  Zealand 
Environment).  According  to 
PawPrintOnline.com,  a  breeder  of 
brushtail  possums,  "In  most  areas  of  the 
United  States,  brushies  can  be  housed 
outdoors  year-roimd."  Brushtail 
possums  have  few  natural  enemies,  and 
although  their  reproductive  rate  is  low, 
their  popiUations  increase  rapidly 
because  they  become  sexually  mature  at 
a  yoimg  age  (Grzimek's  Animal 
Encyclopedia). 

Although  the  diet  of  brushtail 
possums  consists  mostly  of  leaves  from 
trees  and  shrubs,  they  also  eat  buds, 
flowers,  fruit,  ferns,  bark,  fungi,  some 
insects,  eggs,  and  small  mammals 
(Department  of  Conservation  National 
Possum  Control  Plan).  Brushtail 
possums  compete  with  native  New 
Zealand  birds  for  foliage  and  fruit.  By 
eating  the  flowers  of  at  least  20  species 
of  forest  plants,  they  rob  nectar  and 
berries  from  several  species  of  birds  and 
other  pollinators  (bats,  insects,  etc.). 
Where  den  sites  are  available,  they 
compete  with  hole-nesting  birds  for 
cover.  Diet  requirements  and  feeding 
habits  are  expected  to  be  the  same  in  the 
United  States  indicating  a  high 
likelihood  that  brushtail  possiuns  will 
compete  with  native  wildlife  for  food 
and  habitats. 

The  likelihood  that  brushtail  possums 
would  have  adverse  impacts  on  native 
wildlife,  wildlife  resources,  and 
ecosystem  balance  through  habitat 
degradation  and/or  destruction  is  high. 
They  have  dramatically  altered  native 
plant  communities  in  New  Zealand  by 
eating  native  forests.  Tall  forests  can  be 
turned  into  scrub  and  bare  ground. 
Brushtail  possums  attack  the  canopy, 
subcanopy,  shrub  layer,  and  ground. 
They  weaken  canopies  and  make  them 
more  susceptible  to  climate  extremes, 
and  infection  from  bacteria,  fungi,  and 
insects.  Beneath  the  canopy  and  along 
the  forest  edge,  they  kill  or  suppress 
smaller  trees  and  shrubs  (Department  of 
Conservation  National  Possiun  Control 
Plan). 

According  to  P.E.  Cowan,  possums 
have  colonized  virtually  all  of  New 
Zealand's  indigenous  forests.  Brushtail 
possums  have  caused  modification  and 
threatened  major  mortality  to 
broadleaved  hardwood  forests  and  have 
severely  damaged  pine  forests. 
"Possums  cause  four  major  kinds  of 
damage  to  pine  trees:  browsing  of 
terminal  shoots  of  newly  planted 


seedlings,  barkstripping  and  chewing  of 
cambial  tissue,  breakage  of  the  leader 
and  top  whorl  of  laterals,  and  cone  loss 
from  seed  stands  after  trees  mature."  In 
New  Zealand,  damage  has  been  reported 
on  at  least  eight  species  of  Pinus  that  are 
native  to  the  United  States:  P. 
ponderosa,  P.  palustris,  P.  muricata,  P. 
taeda,  P.  echinata,  P.  contorta,  P. 
radiata,  and  P.  elliottii  (The  Ecological 
Effects  of  Possums  on  the  New  Zealand 
Environment). 

The  likelihood  that  brushtail  possums 
will  have  adverse  impacts  on  native 
wildlife  through  predation  is  high. 
Brushtail  possums  threaten  £mimal 
species  by  preying  on  them,  competing 
for  food,  or  interfering  with  nesting  sites 
(Department  of  Conservation  National 
Possum  Control  Plan).  In  New  Zealand, 
brushtail  possums  have  been  foimd  to 
prey  on  the  eggs  and  chicks  of  several 
rare  native  birds,  such  as  kiwis, 
kokakos,  parakeets,  saddlebacks,  and 
pigeons.  Ground-dwelling  birds  in  the 
United  States  would  be  particularly 
vulnerable  to  predation  by  brushtail 
possums. 

The  likelihood  that  brushtail  possums 
will  have  adverse  impacts  on  native 
wildlife,  wildlife  resoiuces,  and 
ecosystem  balance  through  the  transfer 
of  pathogens  is  high.  Bovine 
tuberculosis  [Mycobacterium  bovis)  is 
one  of  New  Zealand's  more  serious 
health  problems  (70  Million  Reasons  for 
Concerted  Action  Against  Possiuns). 
Brushtail  possums  are  vectors  for  bovine 
tuberculosis  and  play  a  major  role  in 
keeping  it  in  the  environment.  M.  bovis 
can  survive  in  open  fields  for  days,  in 
protected  areas  such  as  possum  dens  for 
3  weeks,  and  in  possum  carcasses  for  6 
weeks  (Annual  Report  from  the  Possum/ 
Bovine  Tuberculosis  Control  National 
Science  Strategy  Committee).  Bovine 
tuberculosis  usually  concentrates  in  the 
lungs,  thus  making  disease  transmission 
through  respiration  a  concern.  M.  bovis 
can  also  spread  through  urine,  feces, 
mucus,  and  sinus  drainage,  making 
areas  containing  diseased  possums 
highly  contaminated  (New  Zealand 
Brushtailed  Possums  May  Spread 
Bovine  Tuberculosis,  U.S.  Department 
of  Agriculture  News,  Report  No. 
0344.94).  Bovine  tuberculosis  can  be 
contracted  through  breathing  respiratory 
excretions  from  infected  animals  or 
eating  or  drinking  contaminated  items. 
Animals  susceptible  to  bovine 
tuberculosis  include  cattle,  deer,  elk. 
pigs,  goats,  sheep,  cats.  dogs,  rabbits, 
ferrets,  stoats,  and  hedgehogs  (National 
Tb  Strategy,  Animal  Health  Board,  and 
National  Pest  Management  Strategy  for 
Bovine  Tb).  The  consequences  of  bovine 
tuberculosis  in  the  United  States  would 
probably  be  more  devastating  than  in 


New  Zealand  because  of  the  richer 
mammalian  fauna  thus  resulting  in  a 
wider  distribution  of  the  pathogen 
(Director,  Madison  Wildlife  Health  Lab, 
USGS-BRD). 

The  likelihood  of  impacts  on  human 
beings,  agriculture,  and  forestry  is  high. 
Historically  bovine  tuberculosis  has 
been  a  significant  human  health 
problem.  Humans  are  able  to  contract 
the  disease  by  consumption  of 
unpasteurized  milk  or  by  direct  contact 
with  infected  animals  or  carcasses 
(National  Pest  Management  Strategy  for 
Bovine  TB).  In  New  Zealand,  bovine 
tuberculosis  spread  by  brushtail 
possums  threatens  the  agricultural 
trade,  especially  exports  of  meat  and 
dairy  products  (Attacking  the  Possum 
Plague).-  In  the  United  States,  cattle  and 
deer  farmers  and  industries  based  on 
beef,  dairy,  or  venison  products  would 
be  affected.  Brushtail  possums  also  pose 
a  risk  to  the  forestry  resources  of  the 
United  States.  As  stated  earlier, 
brushtail  possums  have  dramatically 
altered  forests  in  New  Zealand.  Eight 
species  of  pine  trees  native  to  the 
United  States  are  particularly  vulnerable 
to  damage  from  brushtail  possums. 

Factors  That  Reduce  or  Remove 
Injuriousness 

Few  options  are  currently  available 
for  controlling  brushtail  possum 
populations.  Eradication  efforts  in  New 
Zealand  have  failed,  so  efforts  have 
focused  on  managing  established 
populations  and  controlling  the  spread 
to  new  locations.  Several  control 
methods  are  available  in  New  Zealand: 
aerially  sown  compound  1080  poison 
(sodium  monofluoroacetate),  ground 
hunting  (commercial  hunters,  bounties 
paid  for  skins,  baiting),  and  trapping. 
The  main  advantages  of  aerially  spread 
1080  poison  baits  are  that  the  method 
can  be  used  over  very  large  areas,  its 
costs  are  little  affected  by  the  terrain, 
and  all  possums  are  put  at  risk 
simultaneously  over  a  short  period.  Its 
main  disadvantages  are  that  wet  weather 
may  put  the  program  at  risk,  and  that 
1080  poses  a  high  risk  of  secondary 
poisoning  to  canids  and  may  kill  other 
non-target  animals  such  as  small  birds, 
insects,  and  invertebrates  (Department 
of  Conservation  National  Possum 
Control  Plan).  Additionally,  although 
95%  of  the  possums  that  eat  the  bait  die. 
their  sense  of  smell  allows  them  to 
detect  the  poison  and  shy  away  from  it. 
The  use  of  compound  1080  in  the 
United  States  is  restricted  to  very 
controlled  conditions.  Biological  control 
methods  (sterility,  possum-specific 
viruses)  are  being  investigated,  but  to 
date,  none  have  proven  to  be  effective 
(Attacking  the  Possum  Plague). 


According  to  APHIS  Wildlife 
Services,  shooting  and  trapping  are  the 
only  methods  available  for  controlling 
Didelphis  virginiana.  the  Virginia 
opossum  (Jackson.  1994).  There  are  no 
registered  repellants,  toxicants,  or 
fumigants  available  in  the  United  States. 
Since  the  brushtail  possum  has  been 
compared  to  the  Virginia  opossum, 
trapping  and  shooting  would  likely  be 
the  only  methods  available  for 
controlling  the  brushtail  possum. 

The  ability  to  prevent  and  control  the 
spread  of  pathogens  is  dependent  upon 
controlling  the  spread  of  the  vectors.  In 
New  Zealand,  endemic  M.  bovis 
infection  in  feral  populations  of 
Australian  brushtail  possums  is 
considered  an  important  reservoir  for 
repeated  episodes  of  tuberculosis 
infection  in  cattle.  As  mentioned  above, 
efforts  to  eradicate  brushtail  possums  in 
New  Zealand  have  failed.  It  has 
gradually  been  accepted  by  New 
Zealand  disease  control  authorities  that 
in  areas  where  possum  tuberculosis  is 
endemic,  eradication  of  tuberculosis  is 
not  possible.  The  consequences  of 
bovine  tuberculosis  in  this  country 
would  probably  be  more  devastating 
than  in  New  Zealand  because  of  the 
richer  mammalian  fauna. 

Because  brushtail  possums  may 
transmit  pathogens  to  humans, 
livestock,  and  wildlife;  damage  or 
destroy  native  forests;  prey  upon, 
compete  for  food,  or  displace  native 
wildlife;  and  because  control  methods 
are  limited,  the  Service  has  determined 
that  the  brushtail  possum  is  potentially 
injurious  to  human  beings,  forestry  and 
agriculture  interests,  and  the  wildlife 
and  wildlife  resources  of  the  United 
States. 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  has  determined  that  this  rule  is 
not  a  significant  regulatory  action. 

(a)  It  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  the  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
Department  of  Agriculture  has 
developed  and  implemented  regulations 
prohibiting  the  importation  of  brushtail 
possums  from  New  Zealand  because 
they  carry  bovine  tuberculosis.  This  rule 
increases  restrictions  over  and  above  the 
Department  of  Apiculture  regulations  (9 
CFR  93.701)  by  expanding  this 
prohibition  to  all  countries. 
Consequently,  economic  analysis  is 
restricted  to  the  effect  that  these 


additional  importation  restrictions  will 
have  on  the  American  economy. 

The  brushtail  possum  is  abundant  in 
Australia,  including  Tasmania.  They 
have  been  hunted  in  Tasmania  since  the 
1920's  for  fur.  The  fur  market  has 
declined  in  recent  years,  and  the 
possum  industry  has  been  selling  skins 
and  meat  to  Taiwan  and  China.  World 
trade  in  brushtail  possums  mainly 
focuses  on  meat  mostly  going  to  Asian 
markets.  Between  January  1, 1999,  and 
December  31,  2001,  only  two  live 
brushtail  possums  were  imported  into 
the  United  States  at  a  declared  value  of 
$972  and  one  live  brushtail  possum  was 
exported  at  a  declared  valxte  of  $200. 
Therefore,  this  rule  should  have  little,  if 
any,  measurable  economic  effect  on  the 
U.S.  economy  and  will  not  have  an 
annual  effect  equaling  $100  million  or 
more  for  a  significant  rulemaking  action. 

A  major,  though  not  quantified,  effect 
of  this  rule  is  the  reduced  risk  of 
substantial  agricultural  and 
environmental  damage  in  the  United 
States  including  the  spread  of  M.  bovis. 
that  could  occur  if  brushtail  possums 
escape  from  captivity.  Risk  reduction  is 
a  benefit  of  this  rule  that  cannot  be 
quantified  with  existing  data.  However, 
the  damage  caused  by  brushtail 
possums  in  New  Zealand  is  well 
documented. 

(b)  This  rule  does  not  create 
inconsistencies  with  other  agencies' 
actions.  It  will  expand  the  prohibition 
established  by  APHIS  for  importation 
from  New  Zealand  to  importation  from 
all  countries  because  of  the  potential  of 
brushtail  possums  carrying  Af.  bovis  and 
the  damage  they  could  inflict  on  native 
ecosystems. 

(c)  This  rule  does  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients  and  does  not  affect 
entitlement  programs. 

(d)  It  does  not  raise  novel  legal  or 
policy  issues.  No  previous  listings  of 
wildlife  as  injurious  in  the  past  have 
raised  legal  or  policy  concerns.  Because 
only  two  live  brushtail  possums  were 
imported  and  only  one  live  brushtail 
possum  was  exported  between  1996  and 
2001,  this  rule  is  not  expected  to  raise   . 
legal,  policy,  or  any  other  issues. 

This  rule  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  Neither  a  Regulatory  Flexibility 
Analysis  nor  a  Small  Entity  Compliance 
Guide  is  required.  Only  two  live 
animals  were  imported  and  only  one 
live  animal  was  exported  over  a  five- 
year  period;  therefore,  no  small  industry 
within  the  United  States  will  be 
significantly  affected  if  importation  and 
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interstate  movement  of  bnishtail 
possimi  is  not  allowed. 

This  is  not  a  major  rule  under  5  U.S.C. 
804(2),  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  It  does  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more.  Two  bnishtail 
possum  breeders  advertise  on  the 
Internet.  USDA-APHIS  records  indicate 
that  there  may  be  as  many  as  20 
breeders  in  the  United  States.  Only  two 
live  bnishtail  possums  were  imported 
into  the  United  States  between  1996  and 
2001  at  a  declared  value  of  $972  and 
only  one  live  bnishtail  possum  was 
exported  during  that  same  period.  The 
Service  believes  that  a  market  for  live 
bnishtail  possum's  has  not  been 
established  in  the  United  States. 
Consequently,  there  are  no  measurable 
economic  effects  on  small  businesses. 

This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  State,  or  local  government 
agencies;  or  geographic  regions.  It  does 
not  have  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  low  number  of  bnishtail  possums 
imported  into  the  United  States 
indicates  that  listing  the  bnishtail 
possum  as  injurious  would  not  have 
significant  adverse  effects. 

The  rule  does  not  significantly  or 
uniquely  affect  small  governments,  and 
a  Small  Government  Agency  Plan  is  not 
required.  The  rule  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  government 
or  private  entities. 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
This  rule  will  impose  few  requirements 
or  limitations  on  private  property  use. 
While  interstate  transport  of  bnishtail 
possums  already  within  the  United 
States  will  be  prohibited,  continued 
possession  of  these  animals  is  not 
restricted. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  This  rule 
will  not  have  substantial  direct  effects 
on  States,  in  the  relationship  between 
the  Federal  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  In  accordance 
with  Executive  Order  13132,  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federal  Assessment. 


In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Executive  Order.  This 
rule  has  been  reviewed  to  eliminate 
drafting  errors  and  ambiguity,  was 
written  to  minimize  litigation,  provides 
a  clear  legal  stamdard  for  affected 
conduct  rather  than  a  general  standard, 
and  promotes  simplification  and  burden 
reduction. 

This  rule  contains  information 
collection  activity  for  special  use 
permits.  The  Fish  and  Wildlife  Service 
has  OMB  approval  for  the  collection 
under  OMB  Control  Niunber  1018-0012. 
The  Service  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 
environmental  impact  statement  is  not 
required.  The  action  is  categorically 
excluded  under  the  Departmental  NEPA 
procedures  (516  DM  2,  Appendix  1.10), 
which  apply  to  policies,  directives, 
regulations,  and  guidelines  of  an 
achninistrative,  legal,  technical,  or 
procedural  nature;  or  the  environmental 
effects  of  which  are  too  broad, 
speculative,  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
will  be  subject  later  to  the  NEPA 
process,  either  collectively  or  case-by- 
case. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2.  we  have 
evaluated  potential  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  potential 
effects. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
this  rule  is  intended  to  prevent  the 
accidental  or  intentional  introduction  of 
brushtail  possums  and  the  possible 
subsequent  establishment  of 
populations  of  these  animals  in  the 
wild,  it  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866  and 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  and  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 


References  Cited 

A  complete  list  of  all  references  cited 
in  this  rule  is  available  upon  request 
from  the  Division  of  Environmental 
Quality  (see  FOR  FURTHER  INFORMATION 
CONTACT  section). 

Authority 

The  Service  is  issuing  this  final  nUe 
under  the  authority  of  the  Lacey  Act  (18 
U.S.C.  42). 

List  of  Subiects  in  50  CFR  Part  16 

Fish.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 

For  the  reasons  discussed  in  the 
preamble,  we  amend  Part  16  Subchapter 
B  of  Chapter  I,  Title  50  of  the  Code  of 
Federal  Regtilations  as  set  forth  below. 

PART  16— (AMENDED] 

1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  18  U.S.C.  42. 

2.  Amend  §  16.11  by  revising 
paragraph  (a)  to  read  as  follows: 

§  16.1 1    Importation  of  live  wild  mammals. 

(a)  The  importation,  transportation,  or 
acquisition  is  prohibited  of  live 
specimens  of:  (1)  Any  species  of  so- 
called  "flying  fox"  or  fruit  bat  of  the 
genus  Pteropus;  (2)  any  species  of 
mongoose  or  meerkat  of  the  genera 
Atilax,  Cynictis,  Helogale,  Herpestes, 
Ichneumia,  Mungos,  and  Suricata;  (3) 
any  species  of  European  rabbit  of  the 
genus  Oryctolagus;  (4)  any  species  of 
Indian  wild  dog,  red  dog,  or  dhole  of  the 
genus  Cuon;  (5)  any  species  of 
multimammate  rat  or  mouse  of  the 
genus  Mastomys;  (6)  any  raccoon  dog, 
Nyctereutes  procyonoides;  and  (7)  any 
brushtail  possum,  Trichosurus 
vulpecula:  Provided,  that  the  Director 
shail  issue  permits  authorizing  the 
importation,  transportation,  and 
possession  of  such  mammals  imder  the 
terms  and  conditions  set  forth  in 
§16.22. 


Dated:  May  22,  2002.  ■ 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-14608  Filed  6-10-02;  8:45  am] 
BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  635 
P.D.  0531 02B] 

Atlantic  Highly  Migratory  Spaciaa; 
Bluefln  Tuna  Recreational  Fiahery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Retention  limit  adjustments. 

SUMMARY:  NMFS  adjusts  the  daily 
retention  limit  for  the  recreational 
fisheries  for  Atlantic  bluefin  funa  (BFT) 
for  the  fishing  year  that  l^egan  June  1, 
2002,  and  ends  May  31,  2003.  Vessels 
permitted  in  the  Atlantic  Tunas  Angling 
and  the  Atlantic  Highly  Migratory 
Species  (HMS)  Charter/Headboat 
categories  are  eligible  to  land  BFT  under 
the  BFT  Angling  category  quotas.  The 
seasonal  adjustments  to  the  daily 
retention  limit  for  each  BFT  size  class 
is  specified  in  the  DATES  and 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  This  action  is  being 
taken  to  provide  increased  fishing 
opportunities  in  all  areas  without 
risking  overharvest  in  this  category. 
OATES:  Effective  June  15  through 
October  31,  2002,  the  daily  retention 
limit  in  all  areas  for  all  vessels  fishing 
under  the  Angling  category  quota  is 
adjusted  to  four  BFT  per  vessel,  which 
may  be  from  the  school,  large  school,  or 
small  medium  size  classes. 

Effective  November  1,  2002,  through 
May  31,  2003,  the  daily  retention  limit 
in  all  areas  is  adjusted  to  one  large 
school,  or  small  medium  BFT  for  all 
vessels  fishing  under  the  Angling 
category  quota. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale,  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Acttl6  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  635.23  set  the 
daily  retention  limits  for  BFT  and  allow 
for  adjustments  to  the  daily  retention 
limits  in  order  to  provide  for  maximum 
utilization  of  the  quota  over  the  longest 
possible  period  of  time.  NMFS  may 
increase  or  reduce  the  per  angler 


retention  limit  for  any  size  class  BFT  or 
may  change  the  per  angler  limit  to  a  per 
boat  limit  or  the  per  boat  limit  to  a  per 
angler  limit.  Size  class  categories  of  BFT 
are  defined  as  follows:  school  size  BFT 
measure  27  to  less  than  47  inches  (69  to 
less  than  119  cm)  curved  fork  length 
(CFL);  large  school  BFT  measure  47  to 
less  than  59  inches  (119  to  less  than  150 
cm)  CFL;  small  medium  BFT  measure 
59  to  less  than  73  inches  (150  to  less 
than  185  cm)  CFL;  large  medium  BFT 
measure  73  to  less  than  81  inches  (185 
to  less  than  206  cm)  CFL;  and  giant  BFT 
measure  81  inches  or  greater  (206  cm  or 
greater)  CFL. 

A  recommendation  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Timas  (ICCAT) 
requires  that  NMFS  limit  the  catch  of 
school  BFT  to  no  more  than  eight 
percent  by  weight  of  the  total  domestic 
landings  quota  over  each  four- 
consecutive-year  period.  NMFS  is 
implementing  this  ICCAT 
recommendation  through  annual  and 
inseason  adjustments  tp  the  school  BFT 
retention  limits,  as  necessary,  and 
through  the  establishment  of  a  school 
BFT  reserve  (64  FR  29090,  May  28. 
1999;  64  FR  29806,  June  3.  1999), 

The  ICCAT  recommendation  allows 
for  interannual  adjustments  for 
overharvests  and  imderharvests, 
provided  that  the  eight  percent  landings 
limit  is  met  over  the  applicable  four- 
consecutive-year  period.  The  2002 
fishing  year  is  the  fourth  year  in  the 
current  accounting  period.  This  multi- 
year  block  quota  approach  provides 
NMFS  with  the  flexibility  to  enhance 
fishing  opportimities  and  to  collect 
information  on  a  broad  range  of  BFT 
size  classes. 

Regulations  at  50  CFR  635.23(b) 
restrict  vessels  fishing  imder  the  BFT 
Angling  category  quota  to  one  BFT  per 
vessel  per  day,  which  may  be  from  the 
school,  large  school,  or  small  medium 
category  and,  in  addition,  one  large 
medium  or  giant  BFT  per  vessel  per 
year.  This  retention  limit  is  subject  to 
adjustment  to  provide  for  maximum 
utilization  of  the  quota  and  enhanced 
fishing  opportunities  over  the  range  of 
the  recreational  fisheries.  NMFS  has 
received  comment  from  BFT  fishermen 
that  the  implementation  of  an  increased 
daily  retention  limit  over  a  date-certain 
period  is  preferable  to  a  longer  season 
with  a  lower  daily  retention  limit  as  it 
facilitates  the  scheduling  of  fishing 
trips,  particularly  charter  trips. 

In  2001,  NMFS  increased  the  Angling 
category  daily  retention  limit  to  four 
school,  large  school,  or  small  medium 
BFT  from  June  15  through  October  31, 
and  then  reduced  it  to  one  large  school, 
or  small  medium  BFT  for  November  1, 


2001  through  May  31,  2002  (66  FR 
31844,  June  13,  2001). 

Since  June  1,  2002.  the  default 
Angling  category  daily  retention  limit  at 
50  CFR  635.23(b)  has  been  in  effect,  and 
will  apply  until  the  effective  date  of  this 
catch  limit  adjustment.  Effective  June  15 
through  October  31.  2002,  NMFS  adjusts 
the  daily  retention  limit  for  all  areas  to 
four  BFT  in  any  combination  of  the 
school,  large  school,  or  small  medium 
size  classes.  This  limit  applies  to  all 
vessels  permitted  in  the  Atlantic  Tunas 
Angling  category  and  to  vessels 
permitted  in  the  Atlantic  HMS  Charter/ 
Headboat  category. 

From  November  1,  2002,  through  May 
31,  2003,  the  daily  retention  limit  for  all 
vessels  fishing  under  the  Angling 
category  quota  will  revert  back  to  the 
default  limit  of  one  school,  large  school, 
or  small  medium  BFT  per  vessel. 
Regardless  of  the  length  of  the  trip,  no 
more  than  a  single  day's  allowable  catch 
may  be  possessed  or  retained. 

NMFS  selected  the  daily  retention 
limit  and  the  duration  of  the  daily 
retention  limit  adjustment  after 
examining  past  catch  and  effort  rates 
and  the  available  quota  for  2002.  NMFS 
will  continue  to  monitor  the  Angling 
category  fishery  closely  through  the 
Automated  Landings  Reporting  System, 
the  state  harvest  tagging  programs  in 
North  Carolina  and  Maryland,  and  the 
Large  Pelagics  Survey.  Depending  on 
the  level  of  fishing  effort  and  catdi  rates 
of  BFT,  NMFS  may  determine  that  an 
interim  closure  or  an  additional 
retention  limit  adjustment  is  necessary 
to  enhance  scientific  data  collection 
from,  and  fishing  opportunities  in,  all 
geographic  areas.  Additionally,  NMFS 
may  determine  that  an  allocation  from 
the  school  BFT  reserve  is  warranted  to 
further  fishery  management  objectives. 

Closures  or  subsequent  adjustments  to 
the  daily  retention  limit,  if  any,  will  be 
announced  through  publication  in  the 
Federal  Register.  In  addition,  anglers 
may  call  the  Atlantic  Tunas  Information 
Line  at  (888)  872-8862  or  (978)  281- 
9305  for  updates  on  quota  monitoring 
and  retention  limit  adjustments.  Anglers 
aboard  Atlantic  HMS  Charter/Headboat 
category  vessels,  when  engaged  in 
recreational  fishing  for  school,  large 
school,  and  small  medium  BFT,  are 
subject  to  the  same  rules  as  anglers 
aboard  Angling  category  vessels.  All 
BFT  landed  under  the  Angling  category 
quota  must  be  reported  within  24  hours 
of  landing  to  the  NMFS  Automated 
Landings  Reporting  System  via  toll-free 
phone  at  (888)872-8862;  or  the  Internet 
(www.nmfspermits.com);  or,  if  landed 
in  the  states  of  North  Carolina  or 
Maryland,  to  a  reporting  station  prior  to 
offloading.  Information  about  these  state 
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harvest  tagging  programs,  including 
reporting  station  locations,  can  be 
obtained  in  North  Carolina  by  calling 
(800)  338-7804,  and  in  Maryland  by 
calling  (410)  213-1531. 

In  addition,  anglers  aboard  permitted 
vessels  may  continue  to  tag  and  release 
BFT  of  all  sizes  imder  a  tag-and-release 
program,  provided  the  angler  tags  all 
BFT  so  caught,  regardless  of  whether 
previously  tagged,  with  conventional 


tags  issued  or  approved  by  NMFS, 
returns  such  fish  to  the  sea  immediately 
after  tagging  with  a  minimiun  of  injiuy , 
and  reports  the  tagging,  and,  if  the  BFT 
was  previously  tagged,  the  information 
on  the  previous  tag  (50  CFR  635.26). 

Classification 

This  action  is  taken  imder  50  CFR 
635.23(b)(3).  This  action  is  exempt  from 
review  imder  Executive  Order  12866. 


Authority:  16  U.S.C.  971  et  seq.and  16 
U.S.C.  1801  et  seq. 

Dated:  June  5,  2002. 
|ohn  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-14666  Filed  6-10-02;  8:45  ami 
BILUNG  CODE  3510-22-S 
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Proposed  Rules 


Fhis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1033 

[Docket  No.  AO-361-A35;  DA-01-04] 

Milk  in  the  Mideast  Marketing  Area; 
Tentative  Decision  on  Proposed 
Amendments  and  Opportunity  To  File 
Written  Exceptions  to  Tentative 
Marketing  Agreement  and  To  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  tentative  decision 
■  adopts,  on  an  interim  final  and 
emergency  basis,  provisions  that  amend 
certain  features  of  the  pooling  standards 
Of  the  Mideast  Federal  milk  order. 
Specifically,  this  tentative  decision 
adopts  amendments  to  the  Pool  plant 
provisions  by  eliminating  automatic 
pool  plant  status  for  the  6-month  period 
of  March  through  August,  eliminating 
milk  shipments  to  a  distributing  plant 
regulated  by  another  Federal  milk  order 
as  pool-qualifying  shipments  under  the 
Mideast  order,  eliminating  the  "split 
plant"  feature,  eliminate  including 
diversions  made  by  a  pool  supply  plant 
located  outside  the  marketing  area  to  a 
second  pool  plant,  and  establishing  a 
"net  shipments"  provision.  For 'the 
Producer  milk  provisions,  this  tentative 
decision  adopts,  on  an  interim  basis, 
amendments  that  would  seasonally 
adjust  and  increase  the  number  of  days 
that  the  milk  of  a  producer  needs  to  be 
delivered  to  a  pool  plant  and  establishes 
year-round  diversion  limits,  adjusted 
seasonally,  for  producer  milk  for 
distributing  plants  pooled  under  the 
Mideast  order.  Public  comments  on 
these  actions  and  the  other  pooling  and 
payment  issues  not  adopted  by  this 
tentative  decision  are  requested. 
Additionally,  this  decision  requires 
determining  if  producers  approve  the 
issuance  of  the  amended  order  on  an 
interim  basis. 


DATES:  Comments  are  due  on  or  before 
August  9,  2002. 

ADDRESSES:  Comments  (6  copies)  should 
be  filed  with  the  Hearing  Clerk,  Room 
1081,  South  Building,  U.S.  Department 
of  Agriculture,  14th  &  Independence 
Avenue,  SW.,  Washington  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist, 
USDA/AMS/Dairy  Programs,  Order 
Formulation  Branch,  Room  2968,  1400 
Independence  Avenue,  SW  STOP  0231, 
Washington,  DC  20090-6456,  (202)  690- 
1366,  e-mail  address 
gino.tosi@usda.gJv.   . 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

These  proposed  emiendments  have 
been  reviewed  imder  Executive  Order 
12988,  Civil  Justice  Reform.  This  rule  is 
not  intended  to  have  a  retroactive  effect. 
If  adopted,  this  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  Section  608c{15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the 
Department  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing,  the  Department 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  its 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Department's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Regulatory  Flexibility  Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq:),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
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action  on  small  entities  and  has  certified, 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  small 
business  if  it  has  an  annual  gross 
revenue  of  less  than  $750,000,  and  a 
dairy  products  manufacturer  is  a  small 
business  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
small  businesses,  the  $750,000  per  year 
criterion  was  used  to  establish  a 
production  guideline  of  500,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  small  dairy  farmers.  For  purposes 
of  determining  a  handler's  size,  if  the 
plant  is  part  of  a  larger  company 
operating  multiple  plants  that 
collectively  exceed  the  500  employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees.  In  October 
2001,  there  were  11,120  producers 
pooled  on  and  40  handlers  regulated  by 
the  Mideast  order.  Based  on  these 
criteria,  the  vast  majority  of  the 
producers  and  handlers  would  be 
considered  small  businesses.  The 
adoption  of  the  amended  pooling 
standards  serve  to  revise  and  establish 
criteria  that  ensure  the  pooling  of 
producers,  producer  milk,  and  plants 
that  have  a  reasonable  association  with, 
and  are  consistently  serving,  the  fluid 
milk  needs  of  the  Mideast  milk 
marketing  area.  Criteria  for  pooling  milk 
are  established  on  the  basis  of 
performance  standards  that  are 
considered  adequate  to  meet  the  Class  I 
fluid  needs  of  the  market,  and 
determine  those  that  are  eligible  to  share 
in  the  revenue  that  arises  from  the 
classified  pricing  of  milk.  Criteria  for 
pooling  are  established  without  regard 
to  the  size  of  any  dairy  industry 
organization  or  entity.  The  criteria 
established  are  applied  in  an  equal 
fashion  to  both  large  and  small 
businesses.  Therefore,  the  Department 
has  determined  that  proposed 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  review  of  reporting  requirements 
was  completed  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  It  was  determined  that 
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these  proposed  amendments  would 
have  little  or  no  impact  on  reporting, 
recordkeeping,  or  other  compliance 
requirements  because  they  would 
remain  identical  to  the  current 
requirements.  No  new  forms  are 
proposed  and  no  additional  reporting 
requirements  would  be  necessary. 

This  tentative  decision  does  not 
require  additional  information 
collection  that  requires  clearance  by  the 
Office  of  Management  and  Budget 
(OMB)  beyond  currently  approved 
information  collection.  The  primary 
sources  of  data  used  to  complete  the 
forms  are  routinely  used  in  most 
business  transactions.  Forms  require 
only  a  minimal  amount  of  information, 
which  can  be  supplied  without  data 
processing  equipment  or  a  trained 
statistical  staff.  Thus,  the  information 
collection  and  reporting  burden  is 
relatively  small.  Requiring  the  same 
reports  for  all  handlers  does  not 
significantly  disadvantage  any  handler 
that  is  smaller  than  the  industry 
average. 

No  other  burdens  are  expected  to  fall 
on  the  dairy  industry  as  a  resiUt  of 
overlapping  Federal  rules.  This 
rulemaking  proceeding  does  not 
duplicate,  overlap,  or  conflict  with  any 
existing  Federal  rules. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing:  Issued  September 
21,  2001;  published  September  28,  2001 
(66  FR  49571). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this  tentative 
final  decision  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Mideast 
marketing  area.  This  notice  is  issued 
pursuant  to  the  provisions  of  the 
Agricultujal  Marketing  Agreement  Act 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  Room  1081,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  &  Independence 
Avenue,  SW.,  Washington  DC  20250,  by 
the  60th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
(4)  copies  of  the  exceptions  should  be 
filed.  All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  1.27J[b)). 

The  hearing  notice  specifically 
invited  interested  persons  to  present 


evidence  concerning  the  probable 
regulatory  and  informational  impact  of 
the  proposals  on  small  businesses. 
While  no  evidence  was  received  that 
specifically  addressed  these  issues, 
some  of  the  evidence  encompassed 
entities  of  various  sizes. 

The  amendments  set  forth  below  are 
based  on  the  record  of  a  public  hearing 
held  at  Wadsworth,  Ohio,  on  October 
23-24,  2001.  pursuant  to  a  notice  of 
hearing  issued  September  21,  2001,  and 
published  September  28,  2001  (66  FR 
49571). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Pooling  standards  of  the  marketing 
order. 

a.  Standards  for  pool  plants. 

b.  Standards  applicable  for  producer 
milk. 

2.  Rate  of  partial  payments  to 
producers  by  handlers. 

3.  Conforming  changes  to  the  order. 

4.  Determining  whether  emergency 
marketing  conditions  exist  that  would 
warrant  the  omission  of  a  recommended 
decision  and  the  opportunity  to  file 
written  exceptions. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Pooling  Standards  of  the  Order 

a.  Standards  for  Pool  Plants 

Distributing  Plants 

A  proposal  seeking  to  increase  one  of 
the  distributing  plant  pooling  standards 
and  providing  for  the  seasonal 
adjustment  of  the  standard  should  not 
be  adopted.  Published  in  the  hearing 
notice  as  Proposal  1 ,  this  proposal 
specifically  sought  to  raise  the 
minimiun  amount  of  the  toted  quantity 
of  fluid  milk  products  physically 
received  by  a  distributing  plant  and 
disposed  of  as  route  disposition,  or 
transferred  in  the  form  of  packaged  fluid 
milk  products,  by  5  percentage  points 
(from  30  to  35  percent)  for  the  months 
of  May  through  July,  and  by  10 
percentage  points  (from  30  to  40 
percent)  for  the  months  of  August 
through  April. 

Supply  Plants 

Several  amendments  to  the  supply 
plant  pooling  provisions  of  the  Mideast 
order  should  be  adopted  immediately. 
Certain  inadequacies  of  the  supply  plant 
pooling  provisions,  together  with 
unneeded  features  contained  in  the 
current  provision,  are  resulting  in 
disorderly  marketing  conditions  and 
unwarranted  erosion  of  the  blend  price 


received  by  those  producers  who  are 
providing  milk  to  satisfy  the  fluid  milk 
demands  of  the  Mideast  marketing  area. 
Specifically,  the  following  amendments 
to  the  supply  plant  pooling  standards 
should  be  adopted  immediately:  (1) 
Eliminate  automatic  pool  plant  status 
during  the  6-month  period  of  March 
through  August  for  certain  supply 
plants;  (2)  eliminate  the  volume  of  milk 
shipments  made  by  supply  plants  to 
distributing  plants  regulated  by  another 
Federal  milk  marketing  order  as  a 
qualifying  shipment  for  the  purpose  of 
meeting  the  Mideast  supply  plant 
shipping  standard;  (3)  eliminate  the 
feature  of  providing  for  a  "split  plant"; 
(4)  exclude  from  receipts  diversions 
made  by  a  pool  plant  to  a  second  pool 
plant  from  the  calculation  of  the 
diversion  limitation  established  for  pool 
plants;  and  (5)  provide  a  "net  shipment" 
standard  for  supply  plant  (and  supply 
plants  operated  by  a  cooperative 
association)  deliveries  to  the  order's 
distributing  plants  for  the  purpose  of 
meeting  the  Mideast  supply  plant 
shipping  standard.  These  amendments 
to  the  pool  plant  pooling  standards  were 
largely  represented  by,  and  in  testimony 
related  to.  Proposal  2  and  Proposal  5. 

A  proposal  mat  would,  in  part, 
establish  a  6-month  re-pooling  delay. 
Proposal  8,  whenever  a  pool  supply 
plant  elects  not  to  meet  the  supply  plant 
pooling  standards  for  the  month  should 
not  be  adopted.  However,  this  decision . 
adopts  that  portion  of  the  proposal  that 
would  have  August  as  the  beginning 
month  for  meeting  the  pool  supply  plant 
shipping  standard.  The  adoption  of  this 
feature  of  Proposal  8  makes  it  identical 
to  the  adoption  of  the  same  feature  in 
Proposal  2. 

Four  proposals  seeking  to  modify  the 
pooling  standards  for  pool  plants  of  the 
Mideast  order  were  considered  in  this 
proceeding.  The  record  evidence  makes 
clear  that  the  proponents  of  these  four 
proposals,  described  and  discussed 
further  below,  are  of  the  opinion  that 
the  current  pooling  provisions  of  the 
order  are  not  acciirately  identifying 
those  producers  and  the  milk  of  those 
producers  consistently  serving  the  fluid 
needs  of  the  marketing  area.  Part  of  the 
pooling  standards  of  the  Mideast  order 
are  contained  in  the  Pool  plant 
provision  of  the  order.  Published  in  the 
hearing  notice  as  Proposals  1,  2,  5,  and 
8,  these  proposals  offered  various 
changes  to  specific  components  of  the 
current  pooling,  standards  for  supply 
plants  and  distributing  plants. 

Proposals  1,2,  and  5  were  proposed 
by  Dairy  Farmers  of  America  (DFA), 
Continental  Farms  Cooperative,  Inc., 
Michigan  Milk  Producers,  Inc.,  and 
Prairie  Farms  Cooperative,  Inc. 
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Hereinafter,  this  decision  will  refer 
collectively  to  these  proponents  as  the 
"Cooperatives."  These  organizations  are 
cooperatives  owned  by  dairy-farmer 
members  that  supply  a  significant 
portion  of  the  milk  needs  of  the  Mideast 
marketing  area  and  whose  milk  is 
pooled  on  the  Mideast  order. 

Proposal  8  was  proposed  by  Dean 
Dairy  Products  Company,  Schneider's 
Dairy  Inc.,  Turner  Dairy  Farms,  Inc.. 
Marburger  Farm  Dairy,  Inc.,  Fike's 
Dairy,  Inc.,  United  Dairy,  Inc.,  Carl 
Colteryahn  Dairy,  Inc.,  Smith  Dairy 
Products  Company,  Superior  Dairy, 
Goshen  Dairy,  and  Reiter  Dairy. 
Hereinafter,  this  decision  will  refer 
collectively  to  these  organizations  as  the 
"Handlers."  These  organizations  receive 
milk  from  dairy  farmers  and 
cooperatives  and  distribute  fluid  milk 
and  other  dairy  products  within  the 
marketing  area.  They  are  regulated 
under  the  terms  of  the  order. 

Proposal  1 ,  offered  by  the 
Cooperatives,  seeks  to  amend  the  pool 
plant  definition  by  increasing  the 
minimum  amount  of  milk  that  would,  in 
part,  cause  a  distributing  plant  to 
become  pooled  on  the  Mideast  order. 
Proposal  1  would  provide  that  35 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
at  a  distributing  plant  be  disposed  of  as 
route  disposition  or  transferred  in  the 
form  of  packaged  fluid  milk  products  to 
other  distributing  plants  for  the  months 
of  May  through  July.  Proposal  1  would 
also  increase  this  same  minimum 
standard  to  40  percent  for  the  months  of 
August  through  April.  The  order 
currently  provides  a  minimum  standard 
of  30  percent  and,  unlike  the  proposal, 
makes  no  seasonal  adjustments. 
Proposal  1  does  not  seek  to  change  this 
provision's  current  exclusion  of 
concentrated  milk  received  fi-om 
another  plant  for  .other  than  Class  I  use. 

Proposal  2,  offered  by  the 
Cooperatives,  seeks  to  amend  three 
features  of  the  supply  plant  provision  of 
the  order  as  follows:  change  certain 
details  that  currently  provide  for  the 
automatic  pooling  of  supply  plants;  not 
consider  milk  shipments  from  a  Mideast 
supply  plant  to  a  distributing  plant 
regulated  by  another  Federal  milk  order 
as  a  qualifying  shipment  in  meeting  the 
performance  standards  for  becoming  a 
pool  plant  on  the  Mideast  order;  and 
count  on  a  "net  receipts"  basis  all 
supply  plant  shipments,  including  milk 
that  is  transferred  or  diverted  and 
physically  received  by  distributing 
plants  regulated  by  the  order.  The  "net 
receipts"  criteria  would  exclude  from  a 
,  supply  plant's  qualifying  shipment  any 
transfer  or  diversions  of  bulk  fluid  milk 
products  made  by  a  distributing  plant 


receiving  a  qualifying  shipment,  hi  this 
regard,  the  concept  of  a  "net  receipt"  is 
similar  to  what  is  also  commonly 
referred  to  as  a  "net  shipment."  The 
difference  between  the  two  terms  is  that 
a  "net  receipt,"  as  presented  in  this 
proceeding,  applies  to  distributing 
plants  receiving  milk.  The  term  "net 
shipment,"  as  referred  to  in  the  record 
of  this  proceeding,  applies  to  supply 
plants  shipping  milk  to  distributing 
plants.  The  intended  use  of  these  terms 
is  clear,  and  herein  after,  this  tentative 
final  decision  will  refer  to  this  feature 
of  Proposal  2  as  "net  shipments" 
because  the  proposed  change  would 
amend  how  the  order  applies  pooling 
performance  standards  to  supply  plants 
shipping  milk  to  distributing  plants. 
The  Mideast  order  currently  has  no  "net 
shipment"  provision. 

The  order  ciuxently  provides 
automatic  pool  plant  status  during  the 
months  of  March  through  August, 
provided  the  supply  plant  met  the 
applicable  performance  standards  for 
pool  supply  plants  during  each  of  the 
immediately  preceding  months  of 
September  through  February. 
Additionally,  the  order  currently 
considers  shipments  of  milk  to  a 
distributing  plant  regulated  by  another 
Federal  order  as  qualifying  shipments  in 
meeting  the  performance  standards  of 
the  Mideast  order. 

Proposal  8,  offered  by  the  Handlers, 
seeks  to  change  the  months  in  which  the 
pool  plant  standard  is  applicable  for 
supply  plant  shipments  to  distributing 
plants  from  September  through 
February  to  August  through  February.  In 
this  regard.  Proposal  8  is  similar  to 
Proposal  2.  However,  Proposal  8  also 
seeks  to  provide  that  in  the  event  a 
supply  plant  opts  not  to  be  a  pool  plant 
during  die  month,  the  plant  will  not  be 
eligible  to  regain  pool  plant  status  for  a 
period  of  six  months. 

Proposal  5.  offered  by  the 
Cooperatives,  seeks  to  eliminate  what  is 
often  referred  to  as  the  "split  plant" 
provision.  This  provision  provides  for 
designating  a  portion  of  a  pool  plant  as 
a  nonpool  plant,  provided  that  the 
nonpool  portion  of  the  plant  is 
physically  separate  and  operated 
separately  from  the  regulated  or  pool 
side  of  the  plant. 

A  DFA  witness,  representing  the 
Cooperatives,  testified  that  two  primary 
benefits  of  the  Federal  order  program 
are  allowing  producers  to  benefit  from 
the  orderly  marketing  of  milk  and  the 
marketwide  distribution  of  revenue  that 
results  mostly  from  Class  I  milk  sales. 
Orderly  marketing  influences  milk  to 
move  to  the  highest  value  use  when 
needed,  and  for  milk  to  clear  the  market 
when  not  used  in  Class  I.  said  the 


Cooperatives.  The  witness  noted  that 
marketwide  pooling  allows  qualified 
producers  to  equitably  share  in  the 
retiu-ns  from  the  market  and  in  a  manner 
that  provides  incentives  for  supplying 
the  market  in  the  most  efficient  manner. 
The  witness  insisted  that  the  pooling  of 
milk  which  does  not  service  the  Class  I 
market  is  inconsistent  with  Federal 
order  policy. 

The  Cooperatives'  witness  was  of  the 
opinion  that  the  new  Class  I  pricing 
structure,  implemented  under  Federal 
order  reform,  together  with  the  pooling 
provisions  found  in  each  order,  resulted 
in  changes  in  the  marketplace  for  milk 
pooled  on  Federal  milk  orders, 
including  the  Mideast  order.  The  link 
between  performance  and  pooling,  said 
the  witness,  was  altered  by  these 
reforms  and  needs  review.  The 
Cooperatives  noted  that  many  entities, 
including  DFA,  moved  quickly  to  take 
advantage  of  these  changes  in  order 
rules.  The  witness  indicated  that  as  a 
participant  in  a  competitive  dairy 
economy,  one  must  make  pooling 
decisions  that  aim  to  increase  returns  or 
risk  their  competitive  position. 

The  Cooperatives'  witness  was  of  the 
opinion  that  the  principles  underlying 
the  economic  models  that  formulated 
the  Class  I  price  surface  established 
during  Federal  order  reform  assumed 
that  supplies  of  milk  associated  with  a 
demand  point  were  aggregated  into  a 
single  market  and  were  actually  shipped 
from  the  counties  that  were  located  in 
the  population  centers  where  demand 
points  were  fixed.  There  were  no 
provisions  in  the  mathematical 
equations  for  those  models  allowing  for 
milk  to  be  associated  with  a  market  if 
it  did  not  actually  ship  to  or  supply  the 
market,  said  the  witness.  The  current 
pooling  practices,  say  the  Cooperatives, 
clearly  exploit  the  price  surface,  and  if 
we  are  to  retain  it.  pooling  standards 
need  to  be  restructiu^d  to  parallel  the 
model. 

Pooling  standards  are  universal  in 
their  intention,  stressed  the 
Cooperatives,  requiring  a  measure  of 
commitment  to  a  market  marked  by  the 
ability  and  willingness  to  supply  the 
Class  I  fluid  needs  of  that  market.  The 
witness  noted  that  pooling  standards  are 
individualized  in  their  application  and 
each  market  requires  standards  that 
work  for  the  conditions  that  apply  in 
that  individual  market.  The  witness 
quoted  the  Final  Decision  of  milk  order 
reform:  "The  pooling  provisions  for  the 
consolidated  orders  provide  a 
reasonable  balance'between  encouraging 
handlers  to  supply  milk  for  fluid  use 
and  ensuring  orderly  marketing  by 
providing  a  reasonable  means  for 
producers  with  a  common  marketing 
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area  to  establish  an  association  within 
the  fluid  market." 

The  Cooperatives'  witness  also  relied 
on,  and  drew  heavily  from,  the  order 
reform  Final  Decision  detailing  the 
primary  criteria  used  to  form  the 
boundaries  of  the  consolidated  orders, 
including  the  consolidated  Mideast 
order.  The  Cooperatives'  witness 
emphasized  the  first  and  most  important 
criteria  of  Federal  order  consolidation  as 
the  area  of  overlapping  route 
distribution  of  Class  I  milk.  Also  taken 
from  the  Final  Decision,  the 
Cooperatives'  witness  noted  that,  "The 
pooling  of  milk  produced  within  the 
same  prociwement  area  imder  the  same 
order  facilitates  the  uniform  pricing  of 
producer  milk,"  concluding  that  milk 
procurement  areas  were  also  considered 
as  a  criteria  in  establishing  the 
consolidated  marketing  area  boimdaries. 
The  witness  also  noted  other  criteria 
used,  including  the  number  of  handlers 
within  a  market,  naturally  occurring 
boundaries,  cooperative  association 
service  areas,  features  or  regulatory 
provisions  common  to  existing  orders, 
and  milk  utilization  in  common  dairy 
products. 

The  Cooperatives'  witness  continued 
to  rely  on,  and  drew  heavily  from,  the 
Final  Decision  of  milk  order  reform  by 
relating  the  decision's  geographical 
description  of  the  Mideast  order  and 
how  the  aforementioned  criteria  were 
applied  to  form  the  boundaries  of  the 
Mideast  marketing  area.  In  this  regard, 
the  witness  indicated  that  the 
consolidated  Mideast  marketing  area 
was  the  result  of  combining  the  pre- 
reform  orders  of  the  Ohio  Valley, 
Eastern  Ohio- Western  Pennsylvania, 
Southern  Michigan,  and  Indiana  Federal 
milk  orders,  plus  Zone  2  of  the 
Michigan  Upper  Peninsula  Federal  milk 
order,  and  most  of  the  then  unregulated 
coimties  in  Michigan,  Indiana,  and 
Ohio.  The  witness  stressed  that  the 
order  reform  Final  Decision  concluded 
that  nearly  all  milk  produced  within  the 
area  would  be  pooled  on  the 
consolidated  Mideast  order. 

The  Cooperatives'  witness  was  of  the 
opinion  that  "open  pooling"  is  not 
appropriate  for  the  Mideast  order.  When 
milk  shares  in  a  pool's  proceeds  but 
does  not  service  the  Class  I  needs  of  the 
market  or  help  to  balance  the  market, 
the  witness  indicated,  there  is  cause  for 
concern.  The  witness  emphasized  that 
the  cost  of  providing  service  to  the  Class 
I  market  always  falls  back  on  the  local 
milk  supply.  To  allow  the  pooling  of 
milk  which  does  not  provide  such 
services  to  the  Class  I  needs  of  the 
market  only  lowers  returns  of  those 
dairy  farmers  whose  milk  is  actually 


supplying  the  local  Class  I  market, 
concluded  the  witness. 

The  Cooperatives'  witness  presented 
evidence  which  reviewed  the  various 
Federal  order  performance  standards, 
concluding  that  while  all  the  standards 
differ,  they  nevertheless  address  the 
importance  of  performance  to  the 
market  by  serving  the  Class  I  needs  of 
the  market  as  a  condition  for  milk  to  be 
pooled  and  receive  the  order's  blend 
price. 

According  to  the  Cooperatives' 
witness,  a  new  phenomenon  is 
occurring  in  the  area  of  performance 
standards.  Several  entities  have 
solicited  milk  located  in  the  marketing 
area  in  order  to  pool  milk  located 
outside  of  the  marketing  area,  said  the 
witness.  Their  deliveries  of  this  local 
supply  to  distributing  plants,  said  the 
Cooperatives'  witness,  provide  the 
opportunity  to  pool  much  more  milk 
located  outside  the  marketing  area.  This 
practice,  the  Cooperatives'  witness  said, 
does  not  bring  any  new  milk  to  be 
actually  received  at  pool  plants,  and  the 
milk  located  outside  of  the  marketing 
area  is  not  available  and  does  not 
demonstrate  any  consistent  or  actual 
service  to  meeting  the  fluid  milk  needs 
of  the  market. 

This  practice  of  pooling  milk  located 
far  outside  the  Mideast  marketing  area, 
said  the  Cooperatives'  witness,  is 
accomplished  through  a  feature  of 
current  pool  plant  performance 
standards  which  allows  a  supply  plant 
to  use  direct  deliveries  from  farms  to 
satisfy  up  to  90  percent  of  its 
performance  standard  by  diversions. 
This  standard,  said  the  witness,  is  a 
good  standard  for  milk  located  inside 
the  marketing  area,  but  is  not  an 
appropriate  standard  for  milk  supplies 
located  outside  of  the  area. 

The  use  of  direct  deliveries  from 
inside  the  marketing  area  to  qualify 
supply  plants  and  milk  supplies  located 
far  outside  the  marketing  area  should  be 
greatly  limited  if  allowed  at  all,  said  the 
Cooperatives'  witness.  The  witness 
stated  that  allowing  direct  shipped  milk 
from  the  farm  to  qualify  a  supply  plant 
was  intended  to  provide  economic 
efficiency  in  moving  milk,  for  example, 
thereby  saving  the  reload  in  and  pump- 
over  costs  for  the  sole  piupose  of 
meeting  a  pooling  standard.  However, 
this  feature  is  now  being  used  to  qualify 
milk  supplies  physically  located  far 
outside  of  the  Mideast.  This, 
emphasized  the  witness,  runs  counter  to 
the  initial  intent  of  the  provision  and 
has  resulted  in  disorderly  marketing 
conditions. 

The  Cooperatives'  witness  provided 
evidence  indicating  that  the  Mideast 
order  has  the  second  largest  volume  of 


Class  I  use  in  the  Federal  Order  system. 
According  to  the  witness,  the 
performance  standards  for  the  Mideast 
order  should  assure  meeting  this 
demand  by  specifying  a  performance 
standard  that  results  in  actual  serving  of 
the  market's  Class  I  needs  as  a  condition 
to  receive  the  order's  blend  price. 

Along  this  theme,  the  Cooperatives' 
witness  relied  on  data  showing  that  the 
volume  of  Class  I  and  II  milk  used  in  the 
Mideast  changed  little  in  the  (then)  21 
months  since  implementation  of  Federal 
order  reform.  However,  noted  the 
witness,  the  amount  of  reserve  milk, 
represented  by  Class  III  and  fV  use,  had 
grown  dramatically.  The  witness 
concluded  from  the  data  that  it  is 
difficult  to  justify  the  need  to  have 
pooling  standards  which  have  allowed 
pooling  some  250  percent  of  additional 
milk  on  the  Mideast  order  when  that 
milk  does  not  service  the  Class  I  needs 
of  the  market.  The  witness  indicated 
that  additional  milk  pooled  on  the  order 
was  produced  in  states  far  from  the 
marketing  area,  including  the  States  of 
Illinois,  Iowa,  Kansas,  Minnesota,  New 
York,  North  Dakota,  South  Dakota,  and 
Wisconsin. 

The  witness  also  faulted  the  Mideast 
order's  lack  of  having  a  performance 
standard  for  pool  supply  plants  diuing 
the  months  of  March  through  August  as 
another  way  to  pool  milk  on  the  Mideast 
order  from  other  marketing  areas  that 
have  lower  blend  prices.  The  evidence 
for  this  observation,  said  the 
Cooperatives'  witness,  is  exhibited  by 
data  indicating  that  producers  located  in 
Wisconsin  and  South  Dakota  began 
pooling  large  volumes  of  their  milk 
beginning  in  March  2000.  The 
Cooperatives'  witness,  relying  on  the 
same  statistics,  observed  that  the 
volume  of  milk  pooled  on  the  order 
during  this  21 -month  time  period,  but 
produced  on  farms  located  far  outside 
the  marketing  area,  increased  by  395.66 
percent,  or  by  430,222,762  pounds. 
A  witness  appearing  on  behalf  of 
Land  O'Lakes  (LOL)  expressed  support 
for  Proposal  1  because  it  seeks  to 
promote- pooling  standards  that  are 
based  on  performance.  The  LOL  witness 
was  of  the  strong  opinion  that  pooling 
standards  should  not  be  based  on  the 
physical  location  of  milk  alone, 
stressing  that  standards  should  be 
"performance  oriented"  rather  than 
"location  oriented." 

Additional  support  for  Proposals  1 
and  2  was  offered  by  Prairie  Farms 
Dairy,  Inc.  (Prairie  Farms).  Prairie  Farms 
operates  three  pool  distributing  plants 
regulated  by  the  Mideast  order.  "Their 
milk  is  supplied  by  their  176  producer 
members  located  in  Indiana,  Michigan, 
and  Ohio. 


The  Prairie  Farms  witness  stated  that 
certain  provisions  of  the  Mideast  order 
have  made  it  too  easy  to  pool  milk 
without  the  milk  actually  servicing  the 
Class  I  needs  of  the  market.  Federal 
orders  should  not  be  written  so 
restrictive  that  pooling  any  milk 
supplies  beyond  normal  basic  Class  I 
needs  is  impossible,  said  the  Prairie 
Farms  witness.  However,  continued  the 
witness,  orders  should  not  be  written  so 
liberally  that  pooling  milk- becomes  an 
end  imto  itself  rather  than  a  standard 
that  assures  milk  is  actually  serving  the 
fluid  needs  of  the  market.  As  the 
Mideast  milk  order  regulations  are 
currently  written,  added  the  witness, 
the  pooling  of  milk  far  beyond  the  day- 
to-day  needs  of  the  market  can  and  does 
occur. 

According  to  the  Prairie  Farms 
witness.  Class  I  use  by  Mideast  order 
distributing  plants  has  been  relatively 
stable  since  implementation  of  order 
reform,  but  the  amount  of  Class  III  and 
Class  fV  milk  pooled  on  the  order  has 
increased  markedly.  The  witness 
indicated  the  additional  quantities  of 
milk  pooled  on  the  order  only  lower  the 
returns  to  its  members  and  others  who 
actually  do  serve  the  Class  I  needs  of  the 
market  every  day. 

A  witness  from  Foremost  Farms  who 
appeared  on  behalf  of  the  Mideast  Milk 
Marketing  Agency  (MEMA),  testified  in 
support  of  Proposals  1  and  2.  The 
MEMA  is  an  new  organization  resulting 
from  the  union  of  three  previous  milk 
marketing  agencies  that  served  milk 
processors  by  arranging  for  milk 
supplies  in  the  pre-reform  milk  orders 
consolidated  to  form  the  ciuxent 
Mideast  milk  marketing  area.  The 
MEMA  witness  indicated  that  the  needs 
of  their  customers  and  variations  in 
production  cause  them  to  have  an 
occasional  need  to  secure  additional 
volumes  of  milk,  citing  the  opening  of 
schools  as  an  example  of  when 
additional  milk  supplies  are  needed. 
The  witness  also  indicated  that  the 
supply  and  demand  situation  in  spring 
months  shows  increased  production  and 
decreased  Class  I  demands  that 
generally  begin  in  late  April  and 
continue  through  mid-July.  During  this 
time  of  the  year,  the  MEMA  witness 
indicated,  they  assume  responsibility  to 
sell  milk  not  required  by  their 
customers.  Most  often  these  sales  are  to 
manufacturing  plants  located  in  the 
marketing  area  and  to  plants  located  as 
far  away  as  Wisconsin  and  Minnesota, 
the  witness  said.  Often,  noted  the 
witness,  such  sales  are  below  the 
minimum  class  prices  of  the  order  and 
the  costs  of  disposing  of  surplus  milk 
are  borne  by  MEMA  members. 


The  MEMA  witness  noted  that 
sufficient  raw  milk  is  secured  through 
^ts  member  cooperatives  and  other 
suppliers  within  the  marketing  area  to 
service  its  customers  on  a  year-round 
basis,  with  the  fall  months  being  the 
only  exception.  In  light  of  this  supply 
and  demand  situation,  the  witness 
could  find  no  reason  why  the  Mideast 
marketing  order  should  provide  for  the 
pooling  of  two  to  three  times  the  milk 
supply  actually  needed  to  serve  the 
Class  I  needs  of  the  market. 

A  witness  appearing  on  behalf  of  the 
Michigan  Milk  Producers  Association 
(MMPA)  also  testified  in  support  of 
Proposals  1  and  2.  MMPA  is  a  dairy 
fanner  owned-and-operated  cooperative 
engaged  exclusively  in  the  marketing  of 
milJt  and  dairy  products  on  behalf  of 
2.600  of  their  member  dairy  farmers  in 
Michigan,  Ohio,  northern  Indiana,  and 
northeast  Wisconsin. 

The  MMPA  witness  testified  that  each 
of  the  five  predecessor  orders  merged 
into  the  consolidated  Mideast  order  had 
more  demanding  pool  plant 
qualification  standards.  The  witness 
stressed  that  pooling  provisions  are  not 
intended  to  create  barriers  to  pooling. 
However,  the  witness  indicated,  it  is 
reasonable  to  expect  that  a  market  with 
a  fluid  demand  as  large  as  the  Mideast 
warrants  a  higher  level  of  performance 
than  in  markets  with  lower  Class  I  use. 

The  MMPA  witness  stated  that 
adequate  supplies  of  milk  exist  within 
the  order  to  satisfy  the  requirements  of 
at  least  the  Michigan  portion  of  the 
marketing  area.  The  witness  noted  that 
during  the  past  24  months,  Class  I  sales 
in  Michigan  had  declined  7  percent. 
Also,  the  witness  noted  that  milk 
production  in  Michigan  has  been 
increasing  and  indicated  that  local 
supplies  have  increased  7  percent  since 
1998.  The  MMPA  witness  was  of  the 
opinion  that  with  declining  fluid  sales 
and  increasing  milk  production,  pooling 
standards  that  result  in  pooling 
additional  quantities  of  milk  supplies 
carmot  be  justified. 

The  MMPA  witness  noted  that  nearly 
all  of  the  increased  volume  of  milk 
pooled  on  the  Mideast  order  since  order 
reform  was  used  at  Class  III  or  IV 
manufacturing  plants,  which  the 
witness  concluded  has  only  served  to 
lower  producer  pay  prices.  In  their 
opinion,  this  occurred  because  the 
current  performance  standards  required 
for  pool  qualification  are  too  lenient. 
These  performance  standards  have 
resulted  in  an  inequitable  distribution  of 
proceeds  from  this  market's  pool, 
stressed  MMPA,  while  the  proceeds 
from  the  fluid  market  were  improperly 
shared  with  producers  who  did  not 
service  the  Class  I  needs  of  the  market. 


The  MMPA  witness  was  of  the  strong 
opinion  that  this  situation  should  be 
treated  as  an  emergency  by  the 
Department  and  a  Recommended 
Decision  should  therefore  be  omitted. 

In  addition  to  supporting  the 
testimony  given  by  the  DFA  witness  on 
behalf  of  the  Cooperatives  regarding 
Proposal  2.  the  MMPA  witness  offered 
a  modification  to  Proposal  2.  The 
MMPA  modification  would  specifically 
limit  the  practice  of  using  pooled  milk 
located  inside  of  the  marketing  area  to 
qualify  milk  of  a  plant  located  Qutside 
of  the  marketing  area  for  pooling  its 
milk  receipts  on  the  order.  According  to 
the  witness,  a  one-time  delivery  of  the 
milk  of  a  producer  located  outside  the 
marketing  area  qualifies  a  "distant" 
producer  as  a  producer  under  the 
Mideast  order  and,  in  turn,  qualifies  the 
milk  of  a  "distant"  producer  to 
thereafter  be  diverted  to  nonpool  plants, 
Most  often,  stressed  the  witness,  these 
plants  are  also  located  at  a  great 
distance  from  the  marketing  area  and 
this  milk  need  never  meet  the  order's 
performance  standards.  The  MMPA 
witness  concluded  that  the  pooling 
standards  should  not  allow  such  milk  to 
be  part  of  the  Mideast  pool.  The  witnesrf 
stressed  that  eliminating  the  abilify  to 
pool  milk  in  this  manner  would  not 
affect  the  efficiencies  afforded  by  direct- 
shipped  milk  from  farms  located  within 
the  marketing  area.  The  MMPA  witness 
added  it  would  also  prohibit  an  abuse 
of  pooling  principles  that  never 
intended  to  qualify  milk  for  pooling 
under  the  order  without  an  actual 
relationship  to  the  order's  supply  plants 
in  supplying  the  Class  I  needs  of  the 
market. 

A  witness  from  Dean  Foods  (Dean) 
testified  in  support  of  a  portion  of 
Proposal  2.  They  supported  eliminating 
the  feature  of  the  current  pool  supply 
provision  which  does  not  establish  a 
performance  standard  during  the 
months  of  March  through  August.  They 
were  also  in  agreement  with  other 
witnesses  that  the  Department  should 
treat  this  proceeding  on  an  emergency 
basis.  The  Dean  witness  reasoned  that 
the  economic  damage  to  the  producers 
whose  milk  actually  serves  the  Class  I 
needs  of  the  market  should  be  resolved 
as  soon  as  possible. 

A  witness  appeared  on  behalf  of  Suiza 
Foods  (Suiza)  in  general  support  of 
Proposals  1  and  2.  The  witness  reasoned 
that  once  performance  becomes  a 
monthly  requirement  to  pool  milk,  both 
processors  and  producers  will  be  better 
able  to  plan  deliveries  based  upon  the 
need  for  milk  during  the  fall  months 
when  milk  supplies  are  generally  less 
plentiful.  The  witness  also  stated  that 
August  should  be  the  initial  month 
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when  higher  performance  standards 
should  apply  because  of  increased 
demand  caused  by  the  opening  of 
schools  occurring  at  the  same  time  as 
generally  declining  overall  milk 
supplies. 

The  Suiza  witness  also  was  of  the 
opinion  that  the  adoption  of  a  net 
shipment  provision  for  supply  plants 
should  also  be  applicable  for  plants 
operated  by  a  cooperative  association — 
another  type  of  pool  plant  provided  for 
in  the  Mideast  order.  In  their  post- 
hearing  brief,  Suiza  emphasized  that  in 
the  interest  of  fairness  and  equitable 
regulatory  treatment,  providing  a  net 
shipment  provision  applicable  to  this 
type  of  pool  plant  would  be  appropriate. 
According  to  Suiza,  not  providing  for  a 
net  shipment  feature  for  supply  plants 
operated  by  a  cooperative  association 
would  merely  change  the  incentives  for 
cooperatives  that  operate  supply  plants 
to  become  a  pool  plant  under  this 
provision  applicable  for  cooperative 
associations.  Although  not  a  part  of  the 
direct  testimony  by  the  proponents  of 
Proposal  2,  or  its  supporters,  all  parties 
agreed  that  a  net  shipment  provision 
should  also  be  provided  for  plants 
operated  by  cooperative  associations. 

A  witness  representing  Scioto  Coimty 
Cooperative  Milk  Producers  Association 
(Scioto)  testified  in  support  of  Proposals 
1  and  2.  Scioto  has  dairy  farmer 
members  in  southern  Ohio  and  northern 
Kentucky  whose  milk  is  pooled  on  the 
Mideast  order. 

The  Scioto  witness  noted  that  during 
the  period  of  2000-2001,  the  amoimt  of 
producer  milk  pooled  on  the  Mideast 
market  increased  by  nearly  42  percent. 
Virtually  all  of  this  increase  can  be 
attributed  to  producers  in  States  not 
included  as  part  of  the  Mideast 
marketing  area,  while  the  amount  of  the 
Class  I  use  in  the  Mideast  order 
remained  relatively  constant, 
maintained  the  witness.  In  light  of  the 
increased  amount  of  milk  pooled  on  the 
Mideast  order,  Scioto  indicated  their 
support  for  proposals  which  would 
establish  higher  pooling  standards. 
Scioto  indicated  this  would  also  ensure 
that  the  revenue  generated  by  Class  I 
sales  are  properly  shared  with  those 
producers  and  pool  plants  which 
actually  perform  service  to  the  Class  I 
market. 

The  Scioto  witness  also  indicated 
support  for  the  addition  of  August  as  a 
month  when  additional  shipments 
should  be  made  to  distributing  plants. 
However,  Scioto  opposed  establishing 
performance  standards  for  the 
remaining  months  which  currently  have 
none.  The  witness  concxuxed  that  the 
hot  days  of  August  have  a  significant 
impact  on  milk  production  and  noted 


more  schools  are  starting  as  early  as 
middle  August.  Scioto  said  that  this 
combined  effect  makes  it  more  difficult 
to  meet  the  fluid  needs  of  the  market 
and  concluded  that  supply  plant 
standards  should  be  established  to 
assure  those  needs. 

Opposition  to  a  part  of  Proposal  2  was 
offered  by  Scioto.  The  featxu«  of 
specifying  "net  shipments"  for  supply 
plant  deliveries  to  pool  distributing 
plants  should  be  not  adopted,  testified 
Scioto.  The  witness  was  of  the  opinion 
that  performance  standards  should  only 
require  supply  plants  to  ship  milk  when 
needed  by  the  market  and  that 
performance  standards  should  provide 
the  flexibility  to  retain  milk  at  local 
supply  plants  diuing  the  flush  season 
when  milk  supplies  are  more  plentiful. 

Opposition  to  a  portion  of  Proposal  2 
by  LOL  was  provided  in  their  post- 
hearing  brief.  LOL  indicated  they  do  not 
support  establishing  a  "net  shipments" 
provision  because  it  would  effectively 
raise  the  supply  plant  shipping 
standards  above  the  indicated  pool 
supply  plant  performance  standard.  The 
LOL  brief  indicated  that  virtually  all 
distributing  plants  have  some  transfers 
or  diversions  resulting  from  decreased 
demand  on  weekends  and  holidays  for 
Class  I  milk.  According  to  LOL,  this 
should  be  considered  so  that  supply 
plants  are  not  penalized  by  being 
viewed  as  not  performing  in  supplying 
the  fluid  market  during  such  situations. 

Proposal  8,  offered  by  the  Handlers, 
seeks,  in  part,  to  change  the  months 
during  which  pool  supply  plant 
shipping  standards  would  be 
applicable — to  begin  in  August  and 
continue  through  to  February.  Proposal 
8  also  seeks  to  establish  a  6-month  re- 
pooling  delay  whenever  a  pool  supply 
plant  elects  to  not  meet  the  pool  plant 
standards  for  the  month.  According  to 
the  Handlers,  a  6-month  delay  in  being 
able  to  return  to  the  order  as  a  pool 
plant  would  eliminate  the  ability  of 
handlers  to  participate  in  the  pool  only 
when  it  was  advantageous  and  to  not 
participate  in  the  pool  when  it  was  not. 

A  witness  bnm  Dean  Foods, 
appearing  on  behalf  of  the  Handlers, 
testified  that  the  current  pool  supply 
plant  provisions  permitting  handlers  to 
pool  and  de-pool  milk  causes  market 
instability.  The  witness  noted  the 
occurrence  of  a  class-price  inversion 
(when  the  blend  price  is  lower  than  the 
Class  ID  price)  as  an  example  of  when 
supply  plants  have  the  economic 
incentive  to  opt  out  of  pooling  their 
milk  supplies.  Nevertheless,  the  Dean 
witness  was  of  the  opinion  that  a  6- 
month  re-pooling  delay  would  serve  to 
assure  consistent  and  reliable 
association  of  milk  with  the  marketing 


area  and  in  meeting  the  market's  Class 
I  demands. 

Opposition  to  Proposal  8  was  raised 
by  DFA.  DFA  was  of  the  opinion  that 
class-price  inversions  are  a  function  of 
the  order  providing  advanced  pricing  to 
handlers  for  Class  I  and  II  milk.  The 
witness  indicated  advanced  pricing  is  a 
needed  and  good  provision  of  Federal 
milk  marketing  orders.  However,  if  the 
Class  I  sector  of  the  market  were  not 
provided  advanced  pricing,  reasoned 
the  DFA  witness,  depooling  might  never 
occur.  Nevertheless » noted  the  DFA 
witness,  there  should  be  no  reason  why 
Class  in  and  FV  handlers  should  ever 
have  to  equalize  class-use  values  with 
the  blend  price  by  paying  this  difference 
into  the  pool  for  the  benefit  of  Class  I 
handlers  simply  because  of  price 
inversion.  Imposing  a  6-month  re- 
pooling  delay  may  cause  Class  III  and  IV 
handlers  to  pay  into  the  pool  only  to 
retain  pool  status,  but  doing  so  can 
result  in  causing  financial  damage  to  the 
reserve  and  balancing  sectors  of  the 
market,  maintained  the  DFA  witness. 

Proposal  5,  offered  by  tlje 
Cooperatives,  seeks  to  eliminate  what  is 
commonly  referred  to  as  the  "split 
plant"  provision  ft-om  the  Mideast 
order.  A  split  plant  designates  a  portion 
of  the  plant  as  the  "pool"  side  and 
another  portion  of  the  plant  as  the 
"nonpool"  side. 

According  to  the  Cooperatives,  this 
provision  was  initially  used  to 
acconunodate  a  plant's  use  of  both 
Grade  A  and  Grade  B  milk  while 
providing  for  diversion  from  the  pool 
plant  side  of  the  plant  to  the  nonpool 
side  for  use  in  manufactured  products. 
This  designation  was  provided,  said  the 
witness,  for  orders  with  lower  Class  I 
differentials  and  low  Class  I  use. 
However,  the  witness  noted  that  its 
piupose  seems  to  have  been  broadened 
to  also  afford  a  supply  plant  to  gain 
economic  efficiencies  by  avoiding 
incurring  costs  for  transporting  milk 
solely  to  meet  pool  standards. 

The  Cooperatives'  witness  argued  that 
the  split  plant  provision  continues  to 
have  validity  in  low  Class  I  use  and  low 
Class  I  differential  orders,  but  does  not 
have  a  legitimate  role  to  play  in  a  higher 
differential,  higher  utilization  order  like 
the  Mideast.  This  provision,  said  the 
witness,  serves  no  piu-pose  for  the 
Mideast  order,  stressing  that  none  of  the 
Mideast's  predecessor  orders  provided 
for  it  and  that  no  plant  located  within 
the  Mideast  marketing  area  makes  use  of 
the  provision.  Rather,  it  has  only 
become  a  tool  to  pool  distant  milk  on 
the  market  which  is  not  serving  the 
Class  I  milk  needs  of  the  market, 
maintained  the  witness. 
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Citing  data  provided  by  the  Mideast 
Market  Administrator,  the  Cooperatives 
observed  that  increasing  volumes  of 
milk  pooled  from  distant  areas  began  in 
June  2000.  The  amount  of  distant  milk 
pooled  then  was  about  16  million 
pounds  and  grew  dramatically  to  some 
480.5  million  pounds  by  June  2001.  The 
total  poimds  of  milk  pooled  through 
split  plants  ranged  from  69  to  179 
million  pounds  for  the  months  of 
January  through  August  2001,  noted  the 
witness.  The  witness  indicated  that  this 
statistic  represents  a  significant 
percentage  of  the  total  milk  pooled  on 
the  order.  Diversions  of  distant  milk  by 
pool  distributing  plants,  added  the 
witness,  were  similarly  significant. 
However,  the  witness  stressed  that 
actual  physical  deliveries  used  to 
qualify  the  additional  volumes  of  milk 
pooled  through  split  plants  were  as  little 
as  50,000  pounds.  These  statistics,  said 
the  Cooperatives'  witness,  clearly  prove 
that  the  current  pooling  standards  are 
allowing  milk  to  be  pooled  without 
demonstrating  reasonable  relationship, 
or  providing  actual  service,  to  the 
market's  fluid  needs.  According  to  the 
witness,  using  split  plants  to  pool  milk 
in  this  way  can  only  be  viewed  as  an 
abuse  of  an  accommodation  not 
intended  when  originally  adopted  for 
the  Mideast  order. 

Scenarios  were  presented  by  the 
Cooperatives'  witness  as  examples  for 
illustrating  the  harm  being  caused  by 
the  split  plant  provision.  One  example 
depicted  how  milk  ciurently  being 
pooled  on  the  order,  but  located  far  from 
the  marketing  area,  would  not  likely 
seek  to  be  on  the  Mideast  order  without 
a  split  plant  provision.  According  to  the 
Cooperatives'  witness,  this  is  because 
the  cost  of  transportation  would  exceed 
the  gain  of  receiving  the  Mideast's  blend 
price.  Another  example  demonstrated 
the  negative  impacts  of  split  plants  to 
the  Mideast  market  because  of  the  lack 
of  diversion  limits. 

According  to  the  Cooperatives' 
witness,  the  pool  side  of  the  split  plant 
is  being  used  to  establish  an  "outpost" 
that  serves  no  other  purpose  than  to 
qualify  milk  for  pooling  fi-om  other 
marketing  areas  where  blend  prices  are 
lower.  By  meeting  the  minimal  one-day 
delivery  standard  for  becoming  a 
producer  on  the  order,  the  milk  of 
producers  located  far  from  the 
marketing  area,  but  whose  milk  is 
actually  delivered  to  an  "outpost"  pool 
plant  nearer  their  farms,  may  qualify 
milk  for  pooling  on  the  Mideast  order. 
Further,  stressed  the  witness,  the  milk 
of  these  producers  can  thereafter  be 
diverted  to  manufacturing  plants  nearer 
their  farms  without  ever  again  being 
delivered  to  pool  plants  located  in 


marketing  area.  This  milk  can  hardly  be 
viewed  as  servicing  the  market,  the 
Cooperatives'  witness  asserted. 
Additionally,  concluded  the  witness, 
the  daily,  weekly,  and  seasonal 
supplying  of  fluid  milk,  and  meeting  the 
balancing  needs  of  the  market  are 
consistently  being  borne  by  the  local 
producers  who  are  only  having  their 
blend  price  diluted  from  the  pooling  of 
milk  that  does  not  consistently  provide 
these  services. 

A  witness  representing  Suiza  testified 
in  support  of  Proposal  5.  This  witness 
stressed  that  the  split  plant  provision 
did  not  exist  in  all  marketing  orders 
prior  to  order  reform  and  is  not  used 
today  for  the  purpose  for  which  it  was 
originally  intended.  The  Suiza  witness 
concluded  that  the  split  plant  provision 
is  clearly  not  needed  nor  justifiable 
under  the  Mideast  order. 

MMPA  also  testified  in  support  of 
Proposal  5.  The  witness  similarly 
observed  that  pooling  milk  through  the 
split  plant  provision  only  serves  to 
depress  prices  for  producers  who 
actually  supply  the  market.  The  witness 
maintained  that  a  principle 
responsibility  of  the  Federal  milk  order 
program  is  to  preserve  the  proceeds 
from  the  fluid  market  for  those 
producers  who  demonstrate  an  ability 
and  willingness  to  serve  that  market. 
Since  the  split  plant  provision  does  not 
serve  this  end,  concluded  the  witness,  it 
should  be  eliminated  from  the  order. 

The  witness  representing  Scioto 
expressed  doubt  that  adopting  Proposal 
5  would  solve  the  pooling  problem 
presented  by  split  plants.  In  this  regard, 
the  witness  proposed  a  limit  on  the 
maximum  amount  of  producer  milk  that 
could  be  associated  with  a  pool  supply 
plant  during  the  months  when  no 
performance  standard  is  applicable.  The 
witness  offered  that  110  percent  of  the 
daily  average  producer  receipts,  pooled 
during  the  months  specifying  a 
performance  standard,  is  a  reasonable 
alternative  performance  standard  for 
such  months.  According  to  the  Scioto 
witness,  amending  the  split  plant 
featiue  in  this  way  would  recognize 
normally  higher  production  levels 
diu'ing  the  spring  and  summer  months 
as  compared  to  generally  lower 
production  levels  during  the  fall  and 
winter  months.  It  would  still  allow 
supply  plants  from  outside  the 
marketing  area  to  participate  in  the 
Class  I  returns  of  the  market  for  the 
entire  year,  noted  the  witness,  but 
would  prevent  plants  from  abusing  the 
market  by  only  pooling  milk  during  the 
spring  and  simuner  months  with  milk 
that  does  not  service  the  market. 

Post-hearing  briefs  submitted  by  LOL 
expressed  opposition  to  the  adoption  of 


Proposal  5.  The  split  plant  provision, 
indicated  LOL,  has  historically 
recognized  commingled  Grade  A  and 
Grade  B  milk  in  procurement  areas  and 
has  provided  a  way  for  Grade  A  milk  to 
be  diverted  to  the  non-pool  plant  for 
manufacturing  uses.  Removing  this 
pooling  feature,  concluded  LOL  in  their 
brief,  would  result  in  the  need  for  full 
plant  accountability,  including 
determining  milk  shrinkage  and 
overage,  in  the  manufacturing  (nonpool) 
portion  of  a  plant.  LOL  is  of  die  opinion 
that  this  would  be  very  burdensome  and 
would  result  in  the  need  for  costly 
record  keeping  by  both  handlers  and  the 
Market  Administrator's  office,  while 
providing  no  benefit  to  producers  or 
handlers. 

The  record  contains  testimony  clearly 
indicating  general  support  for  increasing 
and  seasonally  adjusting  the  distributing 
plant  pooling  standard  offered  by 
Proposal  1.  The  proposal  would 
increase  minimum  standards  for 
triggering  pool  plant  status  for  a 
distributing  plant  and  therefore  become 
regulated  under  the  terms  of  the  Mideast 
milk  marketing  order.  Beyond 
statements  indicating  general  support 
for  the  adoption  of  Proposal  1 ,  the 
record  contains  httle,  if  any,  evidence 
that  indicates  why  this  pooling  standard 
should  be  increased.  To  the  extent  that 
excess  milk  is  being  pooled  on  the  order 
through  distributing  plants,  this 
decision  attributes  the  pooling  of  excess 
milk  to  inadequacies  in  other  pooling 
standards  of  the  order.  Specifically,  the 
record  reveals  that  the  lack  of  diversion 
limits  during  certain  times  of  the  year 
provides  the  ability  for  distributing 
plants  to  pool  milk  on  the  Mideast  order 
(the  issue  of  diversions  and  diversion 
limits  are  discussed  later  in  this 
decision)  far  beyond  the  legitimate 
reserve  supply  of  milk  for  the  plant. 
Therefore,  in  the  absence  of  other 
evidence,  the  record  does  not  support  a 
finding  that  distributing  plants  should 
meet  a  higher  standard  by  increasing  the 
amoimt  of  milk  receipts  disposed  of  as 
route  disposition,  or  transferred  in  the 
form  of  packaged  fluid  milk  products,  as 
a  condition  for  designation  as  a  pool 
plant. 

The  record  of  this  proceeding  strongly 
supports  concluding  that  the  various 
features  of  the  Mideast  order's  supply  . 
plant  pooling  standards  are  either 
inadequate  or  unnecessary.  Because  the 
order  currently  contains  inadequate 
pooling  standards  for  supply  plants, 
much  more  milk  is  able  to  be  pooled  on 
the  order  than  can  be  considered 
properly  associated  with  the  Mideast 
market.  This  milk  does  not  demonstrate 
a  reasonable  level  of  performance 
necessary  to  conclude  that  it  provides  a 
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regular  and  reliable  service  in  satisfying 
the  Class  I  milk  demands  of  the  Mideast 
marketing  area.  Therefore  such  milk 
should  not  be  pooled  on  the  order. 

The  pooling  standards  of  all  milk 
marketing  orders,  including  the  Mideast 
order,  are  intended  to  ensure  that  an 
adequate  supply  of  milk  is  supplied  to 
meet  the  Class  I  needs  of  the  market  and 
to  provide  the  criteria  for  identifying 
those  who  are  reasonably  associated 
with  the  market  for  sharing  in  the  Class 
I  proceeds.  Pooling  standards  of  the 
Mideast  order  are  represented  in  the 
Pooy  Plant.  Producer,  and  the  Producer 
milk  definitions  of  the  order.  Taken  as 
a  whole,  these  definitions  set  forth  the 
criteria  for  pooling.  The  pooling 
standards  for  the  Mideast  order  are 
based  on  performance,  specifying 
standards  that,  if  met,  qualify  a 
producer,  the  milk  of  a  producer,  or  a 
plant  to  enjoy  the  benefits  arising  from 
the  classified  pricing  of  milk. 

Pooling  standards  that  are 
performance  based  provide  the  only 
viable  method  for  determining  those 
eligible  to  share  in  the  marketwide  pool. 
It  is  primarily  the  Class  I  use  of  milk 
that  adds  additional  revenue,  and  it  is 
reasonable  to  expect  that  only  those 
producers  who  consistently  supply  the 
market's  fluid  needs  should  be  the  ones 
to  share  in  the  distribution  of  pool 
proceeds.  Pool  plant  standards, 
specifically  standards  that  provide  for 
the  pooling  of  milk  through  supply 
plants,  also  need  to  be  reflective  of  the 
supply  and  demand  conditions  of  the 
marketing  area.  This  is  important 
because  pooling  this  milk  ensures  the 
receipt  of  the  market's  blend  price. 

Similarly,  suppfy  plant  pooling 
standards  should  provide  for  those 
features  and  accommodations  that  are 
reflective  of  the  needs  of  proprietary 
handlers  and  cooperatives  in  providing 
the  market  with  milk  and  dairy 
products.  When  a  pooling  feature's  use 
deviates  from  its  intended  purpose,  and 
its  use  results  in  pooling  milk  that  is  not 
serving  the  fluid  needs  of  the  market,  it 
is  appropriate  to  re-examine  the  need 
for  continuing  to  provide  for  that  feature 
as  a  necessary  component  of  the  pooling 
standards  of  the  order.  One  of  the 
objectives  of  pooling  standards  is  to 
ensure  an  adequate  supply  of  fluid  milk 
for  the  marketing  area.  A  feature  which 
results  in  pooling  milk  on  the  order  that 
does  not  provide  such  service  should  be 
considered  as  unnecessary  for  that 
marketing  area.  Similarly,  another 
objective  of  pooling  standards  is  for  the 
proper  identification  of  the  milk  of 
those  producers  who  are  providing 
service  in  meeting  the  Class  I  needs  of 
the  market.  If  a  pooling  provision  does 
not  reasonably  accomplish  this  end,  the 


proceeds  that  accrue  to  the  marketwide 
pool  from  fluid  milk  sales  are  not 
properly  shared  with  the  appropriate 
producers.  The  result  is  the  lowering  of 
returns  to  those  producers  whose  milk 
is  serving  the  fluid  market. 

The  record  provides  sufficient 
evidence  to  conclude  that  several 
features  of  the  supply  plant  definition 
are  not  being  used  for  the  reasons  they 
were  originally  intended.  Other 
shortcomings  of  the  Mideast  order's 
pooling  standards,  specifically  as  they 
relate  to  producer  milk,  also  contribute 
to  inappropriately  pooling  the  milk  of 
producers  who  are  not  a  legitimate  part 
of  the  Mideast  marketing  area.  Here  too, 
the  impact  is  an  unwarranted 
association  of  milk  on  the  order.  Milk  is 
classed  at  lower  prices — a  decrease  in 
the  relative  Class  I  utilization  of  the 
market — which  results  in  a  lower  blend 
price  to  those  producers  who  do  supply 
the  Class  I  needs  of  the  market. 

This  decision  finds  that  the  milk  of 
some  producers  is  benefitting  from  the 
blend  price  of  the  Mideast  order  while 
not  reasonably  demonstrating  a  service 
to  the  Class  I  needs  of  the  Mideast 
marketing  area.  This  finding  is 
attributable  to  faulty  pooling  standards. 
The  pooling  provisions  provided  in  the 
Final  Decision  of  milk  order  reform, 
implemented  on  January  1 ,  2000, 
established  pooling  standards  and 
pooling  featxues  that  envisioned  the 
needs  of  the  market  participants 
resulting  horn  the  consolidation  of  those 
pre-reform  orders.  The  reform  Final 
Decision,  as  it  related  to  the  Mideast 
marketing  area,  did  not  intend  or 
envision  that  the  pooling  standards 
adopted  would  result  in  the  sharing  of 
Class  I  revenues  with  those  persons,  or 
the  milk  of  those  persons,  who  do  not 
provide  a  reasonable  measure  of  service 
in  providing  the  Class  I  needs  of  the 
market.  The  reform  Final  Decision 
examined  and  discussed  the  various 
pooling  standards  and  features  of  the 
pre-reform  orders  for  their  applicability 
in  a  new,  larger,  consolidated  milk 
order.  The  pooling  standards  and 
featiu-es  adopted  for  the  Mideast  order 
were  designed  to  reflect  and  retain  those 
standards  and  features  of  the  pre-reform 
orders  so  as  to  not  cause  a  significant 
change,  and  indeed  to  provide  for,  the 
continued  pooling  of  milk  that  had  been 
pooled  by  those  market  participants. 
The  record  of  this  proceeding  reveals 
that  the  combination  of  the  standards 
and  featiures  adopted  for  pool  plants, 
especially  those  that  apply  to  pool 
supply  plants,  are  not  the  appropriate  or 
reasonable  standards  for  a  much  larger 
milk  marketing  area. 

Accordingly,  this  decision  finds  basic 
agreement  in  the  evidence  presented  by 


the  proponents  of  Proposal  2  and 
Proposal  5,  and  those  entities  who 
expressed  their  support  for  adopting 
these  proposals,  that  certain  pool  plant 
provisions  should  be  eliminated  from 
the  Mideast  order.  These  include:  (1) 
The  provision  of  the  order  that  currently 
provides  for  automatic  pool  plant  status 
during  the  6-month  period  of  March 
through  August  for  certain  pool  supply 
plants;  (2)  the  provision  that  currently 
counts  supply  plant  shipments  to 
distributing  plants  regulated  by  another 
Federal  milk  marketing  order  as  a 
qualifying  shipment  for  meeting  supply 
plant  performance  standards  of  the 
Mideast  order;  and  (3)  the  provision  of 
the  order  that  provides  for  "split  plant" 
recognition. 

Supply  plant  deliveries  of  milk  to  a 
distributing  plant  regulated  by  another 
Federal  milk  marketing  order  should  no 
longer  be  considered  as  a  qualifying 
shipment  for  meeting  the  supply  plant 
performance  standards  of  the  Mideast 
order.  While  such  milk  is  providing 
some  servicing  of  the  fluid  needs  of 
another  marketing  area,  such  milk 
provides  no  service  to  the  Class  I  needs 
of  the  Mideast  order.  Pooling  standards 
for  the  Mideast  marketing  area,  in  part, 
provide  for  determining  those  producers 
and  the  milk  of  those  producers  who  are 
serving  the  Class  I  needs  of  the  Mideast 
marketing  area  and  thereby  receive  the 
blend  price  of  the  Mideast  order.  It  is 
reasonable,  in  light  of  this  objective,  to 
conclude  that  serving  the  fluid  needs  of 
another  market  provides  no  service  to 
the  Mideast  market.  Accordingly,  such 
milk  should  not  be  considered  as  a 
qualifying  shipment  for  meeting  the 
supply  plant  performance  standard  of 
the  Mideast  order. 

The  modification  of  Proposal  2, 
offered  by  MMPA,  intended  to  provide 
a  pooling  standard  that  assists  in  the 
proper  identification  of  the  milk  of 
those  producers  who  actually  provide  a 
service  to  the  order's  Class  I  market, 
should  also  be  adopted  immediately. 
However,  the  proposed  amendatory 
language  has  been  modified  by  the 
Department  and  is  presented  below. 
Safeguards  are  added  to  the  supply 
plant  provision  allowing  that  up  to  90 
percent  of  a  supply  plant's  qualifying 
shipments  to  distributing  plants  be 
directly  from  farms  of  producers  by 
diversion.  The  intent  of  this  pooling 
feature  for  supply  plants  was  to  provide 
flexibility  and  offer  efficiency  in 
transporting  milk,  and  thereby  be  less 
burdensome,  for  those  market 
participants  of  the  pre-reform  orders 
who  would  continue  to  be  pooled  on  the 
larger  consolidated  Mideast  order.  This 
feature  was  not  intended  to  be  used  as 
a  mechanism  to  pool  milk  on  the  order 
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that  was  not  providing  a  reasonable 
measure  of  service  in  supplying  the 
Class  I  needs  of  the  Mideast  marketing 
area. 

The  intent  of  the  modification  of 
Proposal  2  by  MMPA  sought  reasonable 
safeguards  so  that  milk  pooled  by 
handlers  from  sources  distant  from  the 
marketing  area,  resulting  from  the 
pooling  of  milk  from  within  the 
marketing  area,  would  end.  The  reasons 
for  modifying  Proposal  2  are  well 
supported  by  evidence  contained  in  the 
record  of  this  proceeding.  Currently, 
plants  located  far  from  the  marketing 
area  can  use  diversion  of  near-in  milk 
for  up  to  90  percent  of  the  distant 
plant's  qualifying  deliveries.  Supply 
plants  qualified  in  this  manner  do  not 
provide  milk  to  the  marketing  area  that 
can  be  shown  to  be  a  service  in  meeting 
the  Class  I  needs  of  the  Mideast 
marketing  area.  Therefore,  there  is  no 
reasonable  basis  to  conclude  that  such 
milk  should  be  pooled  on  the  order  and 
thereby  receive  the  order's  blend  price. 
This  modification  would  establish  that 
supplemental  milk  supplies  actually 
perform  a  reasonable  measure  of  service 
in  supplying  the  fluid  needs  of  the 
Mideast  marketing  area. 

Finally,  the  evidence  of  this 
proceeding  supports  adopting  a  "net 
shipment"  provision,  a  feature  of 
Proposal  2.  As  intended  by  the 
proponents,  a  net  shipment  feature 
would  not  include  transfers  or 
diversions  of  bulk  fluid  milk  products  of 
a  supply  plant's  qualifying  shipments  to 
a  distributing  plant  by  any  amount  of 
bulk  milk  transfers  or  diversions  made 
from  the  distributing  plant.  Providing 
such  a  feature  for  the  pooling  standards 
for  the  Mideast  order  supply  plants  is 
reasonable,  notwithstanding  the 
objections  to  its  adoption  by  Scioto  and 
LOL.  It  is  true  that  distributing  plants 
have  some  transfers  and  diversions 
resulting  from  variations  in  demand 
stemming  from  weekend  days  and 
holidays.  However,  the  current  supply 
plant  performance  standard  is  below  the 
Mideast  market's  Class  I  use  of  milk, 
even  with  the  pooling  of  milk 
inappropriately  associated  with  the 
market  due  to  faulty  pooling  standards. 
This  decision  finds  it  unlikely  that 
transfers  and  diversions  by  distributing  • 
plants  on  such  occasions  would  involve 
a  sufficient  volume  of  milk  to  cause  a 
supply  plant  to  lose  pool  status. 
Additionally,  given  other  changes  to  the 
order's  pooling  standards  adopted  in 
this  decision  (discussed  below),  placing 
a  limit  on  diversions  that  can  be  made 
by  any  pool  plant  to  a  nonpool  plant 
should  provide  the  necessary  safeguards 
that  would  make  it  even  more  unlikely 
that  a  supply  plant  would  lose  its  pool 


status.  This  decision  finds  that  adoption 
of  a  net  shipment  feature  in  the  pooling 
standards  for  Mideast  supply  plants  will 
aid  in  properly  identifying  the  milk  of 
those  producers  who  actually  supply 
milk  to  meet  the  fluid  needs  of  the 
market. 

A  brief  submitted  by  Suiza 
emphasized  the  need  for  providing  a  net 
shipment  provision  for  a  supply  plant 
operated  by  a  cooperative  association. 
The  brief  indicated  that  it  would 
provide  for  fair  and  equitable  regulatory 
treatment  of  two  similar  types  of  supply 
plants.  This  decision  agrees  with  the 
need  to  apply  the  same  net  shipment 
provision  to  supply  plants  operated  by 
a  cooperative  association.  Both  supply 
plant  and  cooperative  supply  plant 
performance  standards  are,  for  all 
intents  and  purposes,  identical. 
Therefore  it  is  reasonable  to  adopt  the 
same  standard  in  considering  the  actual, 
or  net,  shipments  made  to  distributing 
plants  by  a  plant  operated  by  a 
cooperative  association. 

Providing  a  6-month  re-pooling  delay 
whenever  a  supply  plant  opts  not  to 
meet  the  pooling  standards  for  the 
month  would  not  tend  to  provide  for 
orderly  marketing  conditions  in  the 
Mideast  marketing  area.  The  record 
indicates  that  handler  interests  seek 
every  assurance  for  a  steady  and  reliable 
milk  supply  as  the  order  can  reasonably 
provide.  Providing  pooling  standards 
that  may  cause  a  supply  plant  to  ^ 

consider  the  longer-term  implications  of 
dropping  off  the  pool  may  also  tend  to 
ensure  the  desired  outcome  of  assuring 
reliable  deliveries  of  milk  to  fluid 
handlers.  However,  the  need  for  a 
provision  which  denies  a  supply  plant 
the  ability  to  rejoin  the  pool  through 
proper  performance  after  a  6-month 
delay  is  not  supported  by  the  record. 

Milk  marketmg  orders  are  instruments 
for  promoting  stability  in  the  marketing 
relationship  between  producers  and 
handlers.  In  this  regard,  and  considering 
the  marketing  conditions  of  the  Mideast 
marketing  area,  promoting  stability  in 
this  maimer  is  not  appropriate  or 
needed.  The  record  indicates  that  fluid 
milk  handlers  have  not  had  significant 
difficulties  in  securing  milk  supplies 
since  the  implementation  of  milk  order 
reform.  To  the  extent  that  handlers  fear 
the  potential  disruption  to  the  market 
that  may  arise  from  depooling,  that  fear 
to  date  is  only  speculative. 

The  most  important  evidence 
provided  on  the  record  that  provides 
any  justification  for  adopting  a  6-month 
re-pooling  delay  rests  on  the  possible 
occurrence  of  a  class-price  inversion. 
Handlers  see  the  issue  of  opting  off-and- 
on  the  pool  as  rushing  to  join  the  pool 
to  secure  the  advantages  of  price 


protection  and  dropping  from  the  pool 
when  prices  for  Class  III  and  IV  milk  are 
higher  than  the  order's  blend  price. 
Further,  handlers  worry  that  during 
such  times,  their  ability  to  obtain 
needed  milk  supplies  is  diminished. 
The  DFA  witness  is  of  the  opinion  that 
penalizing  supply  plants,  often 
cooperative  owned,  may  cause  financial 
damage  to  be  borne  by  the 
manufacturing  sectors  of  the  market. 
Additionally,  DFA  does  not  endorse  the 
notion  that  producers  should  incur  any 
penalty  because  of  price  outcomes 
which,  they  conclude,  are  the  result  of 
the  order  program  providing  for  the 
advance  pricing  of  Class  I  and  11  milk 
that  serves  the  interest  of  handlers. 

This  decision  makes  no  finding  on 
whether  advance  pricing  is  a  cause  or 
contributor  to  class-price  inversions. 
Neither  does  this  decision  make  any 
findings  regarding  the  damage  that  may 
result  to  cooperatively  owned 
manufacturers  by  being  prevented  from 
rejoining  the  pool.  These  are  both  far 
beyond  the  scope  of  this  proceeding. 
However,  this  decision  does  find  that 
the  amendments  to  the  pooling 
standards  adopted  by  this  decision, 
taken  as  a  whole,  strengthen  the 
effectiveness  of  the  order  for  the  benefit 
of  both  producers  and  handlers  and  will 
restore  orderly  marketing  conditions 
and  a  consistent  supply  of  milk  to  Class 
I  handlers. 

b.  Standards  for  Producer  Milk 

Minimum  Deliveries  to  Pool  Plants — 
The  Touch  Base  Standard 

The  proposal  seeking  to  change 
certain  standards  and  features  of  the 
Producer  milk  provision  of  the  order 
should  be  adopted  immediately.  The 
following  amendments  include: 

(1)  Increasing  the  number  of  days  of 
milk  production  of  a  producer  to  be 
delivered  to  a  pool  plant  before  the  milk 
of  the  producer  is  eligible  for  diversion 
during  each  of  the  months  of  August 
through  November,  or  "touch  base"  is 
increased  to  2-days'  milk  production.  In 
this  regard,  August  is  an  addition  to  the 
touch  base  period.  Additionally,  the 
amended  touch  base  provision 
establishes  a  2-day  touch  base  standard 
for  new  producers  coming  on  the 
Mideast  market  during  each  of  the 
months  of  December  through  July.  The 
2-days'  milk  production  touch  base 
standard  will  be  applicable  only  if  the 
producer  has  not  been  part  of  the 
Mideast  market  during  each  of  the 
previous  months  of  August  through 
November.  Adoption  of  a  2-day  touch 
base  standard  therefore  concludes  that 
the  higher  standards  of  either  3  or  4 
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days,  supported  by  handlers  and  Scioto, 
is  not  adopted. 

(2)  Establishing  diversion  limits  for  all 
pool  handlers  in  each  month  of  the  year. 
Additionally,  diversion  limits  will  be 
seasonally  adjusted.  For  each  of  the 
months  of  August  through  February,  the 
diversion  limit  shall  be  60  percent.  For 
each  of  the  months  of  March  through 
July,  the  diversion  limit  shall  be  70 
percent. 

(3)  Eliminating  the  ability  of  a  pool 
plant  to  increase  diversions  to  nonpool 
plants  by  diverting  milk  to  a  second 
pool  plant. 

Proposal  7,  which  sought  to  add  the 
months  of  August  and  March  to  the 
current  diversion  limit  standard  of  60 
percent  for  each  of  the  months  of 
September  through  February,  should  not 
be  adopted. 

Proposals  3,7,  and  9  seek  to  modify 
the  order's  standards  for  determining 
the  eligibility  to  pool  the  milk  of  a 
producer  on  the  order.  The  standards  for 
determining  this  are  described  in  the 
Producer  milk  provision  of  the  order. 
These  three  proposals  are  similar  in  the 
changes  proposed  and  the  specific 
details  of  each  proposal  are  discussed  in 
greater  detail  below.  As  explained 
earlier  in  this  decision,  the  collective 
references  of  the  proponents  as  the 
"Cooperatives"  and  "Handlers" 
continues.  Proposal  3  was  offered  by  the 
Cooperatives,  Proposal  9  by  the 
Handlers,  and  Proposal  7  by  the 
Independent  Dairy  Producers  of  Akron 
(IDPA),  an  association  of  dairy  farmers 
"  whose  milk  is  pooled  on  the  Mideast 
order. 

A  proposal,  published  in  the  hearing 
notice  as  Proposal  6,  did  not  receive 
testimony  at  the  hearing  and  is 
considered  by  this  decision  to  be 
abandoned.  This  proposal  called  for 
providing  year-roimd  diversion  limits  as 
did  Proposal  3,  but  offered  slightly 
differing  seasonal  adjustments.  No 
further  reference  will  be  made  in  this 
proceeding  to  Proposal  6. 

Published  in  the  hearing  notice  as 
Proposal  3,  the  Cooperatives  seek 
changes  in  the  niunber  of  days  the  milk 
of  a  dairy  farmer  must  be  physically 
received  at  a  pool  plant,  and  in  what 
months  the  standards  should  apply 
(commonly  referred  to  as  a  "touch  base" 
provision),  before  being  eligible  for 
diversion  to  nonpool  plants. 
Additionally,  Proposal  3  would 
establish  diversion  limits  for  producer 
milk  in  months  where  no  limit  is 
currently  provided  by  the  order  and 
would  seasonally  adjust  these  limits. 
(1)  Touch  base.  Proposal  3  would 
change  the  touch  base  feature  of  the 
Producer  milk  provision  by  raising  the 
current  standard  from  one  day's  milk 


production  to  two  days'  milk 
production  of  a  producer  in  each  of  the 
months  of  August  through  November. 
Additionally,  Proposal  3  also  includes  a 
proviso  that,  in  the  event  a  handler  did 
not  cause  at  least  two  days'  milk 
production  of  a  producer  to  touch  base 
during  each  of  the  months  of  August 
through  November,  at  least  two  days' 
production  would  need  to  touch  base  in 
each  of  the  months  of  December  through 
July  before  milk  is  eligible  for  diversion 
to  nonpool  plants.  Proposal  7,  proposed 
by  the  IDPA,  seeks  a  4-day  touch  base 
provision  only  for  each  of  the  months  of 
August  through  March. 

(2)  Diversion  limits.  Proposals  3  and  9 
seek  diversion  limits  that  would  be 
applicable  year  round  but  differ  on  the 
level  proposed  for  the  spring  and 
summer  months.  Under  Proposal  3-,  a  60 
percent  limit  would  be  applicable  in 
each  of  the  months  of  August  through 
February,  and  a  70  percent  limit  would 
be  applicable  in  each  of  the  months  of 
March  through  July.  Alternatively, 
Proposal  9  would  specify  a  60  percent 
limit  in  each  of  the  months  of  August 
through  February,  but  an  80  percent 
limit  for  each  of  the  months  of  March 
through  July.  Proposal  7  seeks  only  to 
change  the  months  in  which  a  diversion 
limit  would  be  provided  from  the 
current  60  percent  during  each  of  the 
months  September  through  February 
and  have  the  60  percent  limit  be 
applicable  during  each  of  the  months  of 
March  through  August. 

The  witness  representing  the 
Cooperatives  testified  that  the  current 
provisions  of  the  Mideast  order  do  not 
adequately  define  the  potential  amount 
of  milk  that  can  be  pooled  on  the  order 
and  attributed  this  shortcoming,  in  part, 
to  the  lack  of  adequate  diversion  limits. 
The  witness  also  indicated  that 
establishing  a  limit  on  the  amoimt  of 
producer  milk  that  a  pool  plant  can 
divert  to  a  nonpool  plant  where  none 
are  now  specified  would  correct  these 
deficiencies  of  the  order's  pooling 
standards.  The  witness  also  cited  the 
current  touch  base  standard  as 
contributing  to  the  improper  pooling  of 
the  milk  of  producers  not  actually 
serving  the  Class  I  needs  of  the  market. 
The  new  2-day  touch  base  standard 
offered  by  Proposal  3,  indicated  the 
witness,  would  need  to  be  met  before 
additional  milk  would  be  eligible  for 
diversion  to  nonpool  plants. 

Continental  Dairy  Products 
(Continental),  a  cooperative  of  dairy 
farmers  with  members  whose  milk  is 
marketed  and  pooled  on  the  Mideast 
order,  indicated  their  support  for 
amending  the  touch  base  standard  as 
well  as  providing  year-round  diversion 
limits  on  producer  milk.  They  noted 


that  producer  blend  prices  in  the 
Mideast  marketing  area  have  been 
reduced  by  as  much  as  $8  million  in  a 
single  month  because  of  inappropriate 
pooling  standards.  The  pooling 
standards  in  the  Mideast  order  do  not 
currently  require  a  physical  and 
economic  association  with  the 
marketing  area,  noted  the  witness,  and 
therefore  an  enormous  amount  of  milk 
has  been  pooled  on  the  Mideast  order. 

A  witness  from  Prairie  Farms, 
representing  the  positions  of  the 
Cooperatives,  testified  in  support  of 
Proposal  3.  The  witness  testified  that 
increasing  the  touch  base  provision 
would  ensure  that  enough  milk  would 
be  available  to  cover  the  day-to-day 
fluid  needs  of  the  market  along  with 
providing  for  adequate  milk  reserves.  At 
the  same  time,  said  the  witness,  the 
proposal  would  reduce  the  ability  to 
pool  milk  on  the  order  that  is  not 
serving  the  markets  fluid  needs.  The 
witness  noted  that  their  dairy  farmer 
members  have  been  financially  harmed 
by  the  unwarranted  additional  supplies 
of  milk  being  pooled  on  the  order.  The 
Cooperatives'  witness  stressed  that 
pooling  additional  volumes  of  milk  only 
serves  to  lower  returns  to  Mideast 
producers  and  supplemental  suppliers 
who  are  actually  serving  the  fluid  needs 
of  the  market  every  day. 

A  witness  appearing  on  behalf  of 
MEMA  also  testified  in  support  of 
Proposal  3. The  MEMA  witness  related 
that  in  responding  to  changes  in 
customer  needs,  in  addition  to 
variations  in  production,  their  need  to 
secure  additional  volumes  of  milk  for 
the  fall  months  actually  begins  in 
August  and  continues  through 
November.  This,  noted  the  witness,  is 
because  as  schools  retiun  .to  session  the 
demand  for  milk  tends  to  increase. 

A  witness  appearing  on  behalf  of 
MMPA  testified  in  support  of  Proposal 
3.  The  MMPA  witness  offered  that 
increasing  the  touch  base  standard  to  2- 
days'  production  better  reflects  the 
higher  fluid  needs  of  the  market  that 
exist  during  specific  months  of  the  year. 
The  increase  in  demand  for  fluid  milk 
attributed  to  school  openings  was  also 
offered  by  the  witness  as  an  example  of 
such  increased  demand  beginning  in 
August. 

MMPA  also  indicated  support  for  the 
proviso  in  Proposal  3  that  would 
establish  a  two-day  touch  base  standard 
for  each  of  the  months  of  December 
through  July  for  producer  milk  which 
did  not  meet  the  touch  base  standard  in 
the  preceding  months  of  August  through 
November.  According  to  the  witness, 
this  featiu^  of  the  touch  base  standard 
supports  the  concept  that  pooling 
standards  be  performance  oriented  and 
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more  accurately  identify  the  milk  of 
those  producers  which  actually  service 
the  fluid  needs  of  the  market. 

A  witness  from  Dean  also  testified  in 
general  support  of  Proposal  3.  However, 
Dean  offered  a  modification  to  Proposal 
3  by  endorsing  a  3-day  touch  base 
standard  for  producer  milk.  The  witness 
provided  an  analysis  on  the  effects  of 
"non-historic"  milk  pooled  on  the 
Mideast  order  over  the  period  of  January 
2001  through  August  2001.  This 
analysis  concluded  that  the  Mideast's 
Producer  Price  Differential  (PPD)  had 
been  reduced  by  an  average  of  55  cents 
per  hundredweight  during  this  8-month 
time  period.  The  witness  stressed  that 
this  loss  of  revenue  is  being  borne  by 
the  producers  who  actually  and 
regularly  supply  the  fluid  needs  of  the 
market.  Accordingly,  indicated  the  Dean 
witness,  the  pooling  provision  standards 
regarding  producer  milk  need  changing. 

A  witness  appearing  on  behalf  of 
Suiza  expressed  similar  general  support 
for  Proposal  3  and  endorsed  the  Dean 
modification  calling  for  a  3-day  touch 
base  standard.  Suiza  was  of  the  opinion 
that  without  a  meaningful  touch  base 
standard,  individual  producer-suppliers 
do  not  actually  have  to  perform  by 
physically  delivering  milk  to  the 
Mideast  market  as  a  condition  for 
pooling.  Meaningful  touch  base 
provisions,  noted  Suiza,  also  provide 
handlers  with  reasonable  assurance  of 
performance  while  simultaneously 
ensuring  that  the  milk  of  dairy  farmers 
that  actually  serves  the  market  is 
protected  against  lower  returns  caused 
by  pooling  unneeded  milk. 
Additionally,  the  Suiza  witness  testified 
in  support  of  specifying  August  as  a 
month  when  lower  diversion  limits 
should  be  applicable.  The  witness  also 
cited  the  opening  of  schools  and  the 
stresses  on  production  fi'om  summer  as 
reflections  of  increasing  demaiid  for 
Class  1  milk  occurring  during  a  time  of 
generally  lower  milk  production. 

A  witness  representing  Scioto 
expressed  general  support  for  Proposal 
3  but  offered  a  4-day  touch  base 
standard  for  each  of  the  months  of 
August  through  November  and  a  2 -day 
touch  base  standard  for  each  of  the 
months  of  December  and  January. 

Testifying  in  support  of  Proposal  7, 
the  IDPA  witness  stressed  that 
increasing  the  touch  base  standard  to  4 
days'  production  should  be  applicable 
for  each  of  the  months  of  August 
through  March  and  providing  a  60 
percent  diversion  limit  for  each  of  these 
same  months  would  be  beneficial  to 
Mideast  producers.  The  witness 
indicated  that  a  physical  delivery  of 
milk  to  the  order's  pool  plants  is  a  key 
indicator  of  milk  being  a  legitimate  part 


of  the  market.  The  witness  expressed 
support  of  the  need  for  an  emergency 
decision  because  their  returns  are  being 
lowered  by  pooling  milk  that  should  not 
be  considered  as  part  of  the  Mideast 
market. 

Proposal  9,  offered  by  the  Handlers, 
seeks  to  limit  the  amount  of  milk  that 
could  be  diverted  fi-om  a  pool  plant  to 
a  nonpool  plant.  The  proposal  would  set 
a  60  percent  limit  during  each  of  the 
months  of  August  through  February  and 
an  80  percent  limit  diu-ing  each  of  the 
months  of  March  through  July.  This 
proposal  was  abandoned  by  its 
proponents.  Instead,  the  proponents 
agreed  to  support  Proposal  3  offered  by 
the  Cooperatives.  While  the  Handlers 
indicated  support  for  Proposal  3,  they 
were  of  the  opinion  that  adopting  a  3- 
day  touch  base  standard  instead  of  a  2- 
day  touch  base  standard  would  be  best. 
They  indicated  a  3-day  touch  base 
standard  would  contribute  to  a  more 
accurate  identification  of  the  milk  of 
producers  that  actually  supply  the  fluid 
milk  needs  of  the  Mideast  marketing 
area. 

The  witness  representing  Scioto 
testified  in  support  of  Proposal  9. 
Proposal  9  limits  diversions  to  a 
percentage  of  the  milk  physically 
received  at  a  plant,  noted  the  witness. 
The  concept  of  allowing  diversions 
based  on  milk  physically  received  is 
logical,  said  the  witness,  and  is 
preferred  by  most  of  the  dairy  industry. 
The  witness  was  also  of  the  opinion  that 
August  should  be  included  as  a  month 
that  provides  for  a  lower  level  of 
diversions  to  nonpool  plants.  The 
combination  of  schools  opening  in  the 
middle  of  August  together  with  the 
typically  hot  days  of  the  summer 
season,  cited  the  witness,  has  negative 
impact  on  milk  production  and 
therefore  the  order  should  have  lower 
limits  on  the  amount  of  milk  that  can 
divert  to  nonpool  plants.  Diversion 
limits  of  60  percent  during-each  of  the . 
months  of  August  through  February  and 
80  percent  during  each  of  the  months  of 
March  through  July  would  also  assure 
consimiers  and  fluid  milk  processing 
plants  that  their  needs  will  be  met, 
concluded  the  Scioto  witness. 

All  milk  marketing  orders,  including 
the  Mideast,  provide  some  standard  for 
identifying  those  producers  who  supply 
the  market  with  milk.  To  qualify  as  a 
producer  on  most  orders,  including  the 
Mideast,  a  producer  can  be  associated 
with  a  market  by  making  a  delivery  to 
a  market's  pool  plant.  Additionally, 
other  standards  need  to  be  met  before 
the  milk  of  that  producer  is  eligible  to 
be  diverted  to  a  nonpool  plant  and  have 
that  diverted  milk  pooled  and  priced 
under  the  terms  of  the  order.  Currently, 


the  Mideast  ordfer's  standard  is  that  one 
day's  production  of  milk  of  a  producer 
be  delivered  to  a  pool  plant  before  that 
plant  can  divert  the  milk  of  the 
producer  to  a  nonpool  plant. 

The  touch  base  standard  of  an  order 
establishes  an  initial  association  by  the 
producer  and  the  milk  of  the  producer 
with  the  market.  Markets  that  exhibit  a 
higher  percentage  of  milk  in  fluid  use 
generally  have  touch  base  standards 
specifying  more  frequent  physical  milk 
deliveries  to  pool  plants.  In  this  way. 
the  touch  base  provision  serves  to 
maintain  the  integrity  of  the  order's 
performance  standards.  When  a  touch 
base  standard  is  too  low,  the  potential 
for  disorderly  marketing  conditions 
arises  on  two  fronts.  First,  pool  plants 
are  less  assured  of  milk  supplies. 
Second,  and  most  important  for  the 
Mideast  marketing  area,  an  inadequate 
touch  base  standard  provides  the  means 
for  the  milk  of  producers,  not  providing 
a  service  in  meeting  the  fluid  needs  of 
the  market,  to  be  pooled  on  the  order. 
This  reduces  the  order's  blend  price 
paid  to  producers  who  are  providing 
service  to  the  Class  I  market. 

The  record  of  this  proceeding 
indicated  various  opinions  about  what 
the  proper  touch  base  standard  for  the 
Mideast  order  should  be  and  when  it 
should  be  applicable.  These  opinions 
ranged  from  2  days'  to  as  much  as  4 
days'  milk  production  of  a  producer.  All 
agree  that  August  would  be  a  more 
appropriate  begiiming  month  for  its 
applicability.  The  more  compelling 
observation  is  that  all  participants  in 
this  proceeding  recognized  the  need  for, 
and  supported  increasing,  the  touch 
base  standard.  The  issue  for  the 
Department  is  reduced  to  deciding 
which  standard  best  serves  the  needs  of 
the  Mideast  order. 

On  the  basis  of  the  evidence,  this 
decision  supports  adopting  a  2-day 
touch  base  standard  and  having  this 
standard  be  applicable  beginning  in 
August.  While  a  higher  standard  would 
tend  to  further  maintain  the  integrity  of 
the  order's  performance  standards, 
adopting  a  higher  touch  base  standard 
may  result  in  the  uneconomic 
movement  of  milk  solely  for  the  milk  of 
producers  to  meet  a  pooling  standard. 
Additionally,  the  Mideast  order 
currently  provides  that  the  Market 
Administrator  may  adjust  the  touch  base 
standard  in  the  same  way  the  order 
provides  for  the  Market  Administrator 
to  adjust  the -performance  standards  for 
supply  plants  and  the  diversion  limits 
for  all  pool  plants.  Other  changes 
adopted  in  this  decision  will  also  s6rve 
to  more  accurately  identify  the  milk  of 
producers  who  should  be  pooled  on  the 
order.  Together  with  the  Market 
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Administrator's  authority  to 
administratively  change  the  touch  base 
standard,  sufficient  safeguards  are 
provided  to  accomplish  both  needs. 

Provisions  for  diverting  milk  are  a 
desirable  and  needed  feature  of  an  order 
because  they  facilitate  the  orderly  and 
efficient  disposition  of  the  market's  milk 
not  used  for  fluid  use.  When  producer 
milk  is  not  needed  by  the  market  for 
Class  I  use,  its  movement  to  nonpool 
plants  for  manufacturing,  without  loss 
of  producer  milk  status,  should  be 
provided  for.  Preventing  or  minimizing 
the  inefficient  movement  of  milk  solely 
for  pooling  purposes  need  also  be 
reasonably  accommodated.  However,  it 
is  just  as  necessary  to  safeguard  against 
excessive  milk  supplies  becoming 
associated  with  the  market  through  the 
diversion  process. 

A  diversion  limit  establishes  the 
aiAount  of  producer  milk  that  may  be 
associated  with  the  integral  milk  supply 
of  a  pool  plant.  With  regard  to  the . 
pooling  issues  of  the  Mideast  order,  it  is 
the  lack  of  diversion  limits  to  nonpool 
plants  that  significantly  contributes  to 
the  pooling  of  milk  on  the  order  that 
does  not  provide  service  to  the  Class  I 
market.  Such  milk  is  not  a  legitimate 
part  of  the  reserve  supply  of  the  plant. 

Milk  diverted  to  nonpool  plants  is 
milk  not  physically  received  at  a  pool 
plant.  However,  it  is  included  as  a  part 
of  the  total  producer  milk  receipts  of  the 
diverting  plant.  While  diverted  milk  is 
not  physically  received  at  the  diverting 
plant,  it  is  nevertheless  an  integral  part 
of  the  milk  supply  of  that  plant.  If  such 
milk  is  not  part  of  the  integral  supply  of 
the  diverting  plant,  then  that  milk 
should  not  be  associated  with  the 
diverting  plant.  Therefore,  such  milk 
should  not  be  pooled. 

Associating  more  milk  than  is  actually 
part  of  the  legitimate  reserve  supply  of 
the  diverting  plant  unnecessarily 
reduces  the  potential  blend  price  paid  to 
dairy  fanners.  Additionally,  pooling 
milk  far  in  excess  of  reasonable  needs  of 
the  market  due  to  the  lack  of  diversion 
limits  only  provides  for  the  association 
of  milk  with  the  market  by  what  is  often 
described  as  "paper-pooling"  and  not  by 
actual  service  in  meeting  the  Class  I 
needs  of  the  market.  Without  a 
diversion  limit,  the  order's  ability  to 
provide  for  effective  performance 
standards  and  orderly  marketing  is 
weakened. 

,   The  lack  of  a  diversion  limit  standard 
applicable  to  pool  plants  opens  the  door 
for  pooling  much  more  milk  and,  in 
theory,  an  infinite  amount  of  milk  on 
the  market.  While  the  potential  size  of 
the  pool  should  be  established  by  the 
order's  pooling  standards,  the  lack  of 
diversion  limits  renders  the  potential 


size  of  the  pool  as  imdefined.  With 
respect  to  the  marketing  conditions  of 
the  Mideast  marketing  area  evidenced 
by  the  record,  this  decision  finds  that 
the  lack  of  year-round  diversion  limits 
on  producer  milk  has  caused  more  milk 
to  be  pooled  on  the  order  than  can 
reasonably  be  considered  as  properly 
associated  with  the  market. 

The  lack  of  a  diversion  limit  standard 
applicable  for  diversions  to  nonpool 
plants  has  also  resulted  in  the  pooling 
of  milk  that  does  not  provide  a  service 
in  meeting  the  Class  I  needs  of  the 
Mideast  marketing  area.  Proposal  7 
offers  reasonable  diversion  limit 
standards  that  would  be  adjusted 
seasonally  to  reflect  the  changing 
supply  and  demand  conditions  of  the 
Mideast  marketing  area.  Therefore,  a  60 
percent  diversion  limit  standard  for 
each  of  the  months  of  August  through 
February  and  a  70  percent  diversion 
limit  standard  for  each  of  the  months  of 
March  through  July  should  be  adopted 
immediately.  To  the  extent  that  these 
diversion  limit  standards  may  warrant 
adjustments,  the  order  already  provides 
the  Market  Administrator  with  authority 
to  consider  and  act  to  adjust  these 
diversion  standards  as  marketing 
conditions  may  warrant  by  the  Market 
Administrator. 

As  mentioned  above,  the  Mideast 
order  currently  provides  for  the 
diversion  of  milk  from  a  pool  plant  to 
a  second  pool  plant.  However,  the  order 
does  not  consider  such  diversions  in  the 
total  diversion  limit  established  for  pool 
plants.  It  is  through  this  shortcoming  of 
the  order's  pooling  standards  that  the 
intent  to  only  pool  the  milk  of 
producers  who  are  consistently  serving 
the  Class  I  demands  of  the  market  are 
circimivented.  In  this  regard,  a  pool 
plant  is  able  to  increase  its  milk 
diversions  to  a  nonpool  plant  through 
diversions  to  a  second  pool  plant.  The 
amendment  provided  below  in  the 
Producer  milk  definition  of  the  order 
provides  the  necessary  technical 
correction  that  will  include  diversions 
to  other  pool  plants  in  the  manner  no 
differently  than  diversions  to  nonpool 
plants. 

Several  changes  to  the  pooling 
standards  contained  in  the  Producer 
milk  definition  of  the  order  are  needed 
to  maintain  the  integrity  of  the  other 
amendments  made  in  this  decision 
affecting  the  performance  standards  for 
supply  plants.  As  indicated  earlier,  the 
record  indicates  that  certain  pooling 
provisions  of  the  Mideast  order  are 
either  inadequate  or  unnecessary.  With 
respect  to  the  pooling  standards  of  the 
order  as  they  are  contained  in  the 
Producer  milk  provision,  this  decision 
finds  that  certain  featiires  of  the 


provision  are  inadequate.  These 
include: 

(1)  The  touch  base  standard  currently 
requiring  one-days'  milk  production  of 
a  producer  be  delivered  to  a  pool  plant 
is  not  providing  a  sufficient  standard  in 
identifying  those  producers  and  the 
milk  of  those  producers  who  are  serving 
the  fluid  needs  of  the  market. 

(2)  The  lack  of  year-round  diversion 
limits  for  all  pool  plants  has  resulted  in 
the  ability  to  pool  far  more  milk  than 
can  be  reasonably  part  of  the  reserve 
supply  of  the  plants  pooling  such  milk. 
The  lack  of  a  diversion  limit  for  each 
and  every  month  of  the  year  has  left  the 
potential  size  of  the  marketwide  pool 
imdefined.  This  inadequacy  of  the 
Mideast  order  has  resulted,  too,  in 
pooling  the  milk  of  producers  who  are 
not  providing  a  service  to  the  Class  I 
needs  of  the  market.  This  inadequacy 
contributes  to  the  imnecessary  erosion 
of  the  order's  blend  price  caused  by 
pooling  additional  volumes  of  milk  used 
in  lower  priced  classes  which,  in  turn, 
reduces  the  market's  Class  I  utilization 
percentage  of  milk. 

(3)  The  lack  of  limiting  the  ability  of 
a  pool  plant  to  divert  milk  to  a  second 
pool  plant  in  the  same  manner  as 
diverted  milk  to  a  nonpool  plant 
contributes  and  magnifies  the  impact  of 
pooling  the  milk  of  producers  who 
provide  no  service  to  the  Class  I  needs 
of  the  market.  The  receipt  of  a  lower 
blend  price  to  those  producers  who  are 
serving  the  Class  I  needs  of  the  market 
is  foimd  to  be  imwarranted  and 
contributes  to  disorderly  marketing 
conditions  in  the  Mideast  marketing 
area. 

2.  Rate  of  Partial  Payment 

Proposal  4,  seeking  to  increase  the 
rate  of  partial  payment  for  milk,  should 
not  be  adopted.  'This  proposal,  offered 
by  DFA,  would  increase  the  rate  of 
partial  payment  to  producers  and 
cooperative  associations  for  milk 
delivered  during  the  first  15  days  of  a 
month  to  110  percent  of  the  previous 
month's  lowest  class  price. 

The  intent  of  this  proposal,  according 
to  the  DFA  witness,  is  to  improve  the 
cash  flow  of  dairy  farmers  pooled  on  the 
Mideast  order.  According  to  DFA,  a 
partial  payment  that  more  closely  equals 
the  final  payment  for  milk  would  more 
accurately  reflect  the  true  value  of  the 
milk  delivered  to  handlers  during  the 
first  15  days  of  the  month.  The  DFA 
witness  testified  that  the  partial 
payment  rate,  as  a  share  of  the  total 
payment  for  milk,  has  widened  since 
the  formation  of  the  consolidated 
Mideast  marketing  area.  The  witness 
stressed  that  producers  need  a  more 
consistent  cash  flow  than  they  are 
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nirrently  experiencing  and  adopting  a 
ligher  partial  payment  rate  would  meet 
his  need. 

The  DFA  witness  provided  data  and 
m  analysis  they  maintain  indicates  that 
since  the  implementation  of  order 
reform  on  January  1.  2000,  the  ampunt 
jf  the  partial  payment  received  by 
jroducers  relative  to  the  total  payment 
or  milk  each  month  has  been  reduced 
ivhen  compared  to  the  pre-reform 
arders.  The  analysis  consisted  of 
ipproximating  a  weighted  average  blend 
)rice  as  a  proxy  for  a  comparable  order 
Tom  the  pre-reform  orders'  information. 
The  witness  indicated  that  data  for  a  36- 
month  period,  from  January  1997 
through  December  1999,  was  compared 
to  the  ciurent  Mideast  order  data  of  1 7 
months — the  number  of  months  then 
available  for  which  data  existed. 

Since  the  current  Mideast  order 
provides  4  classes  of  milk  use,  the  DFA 
witness  indicated  they  used  the  pre- 
reform  order's  Class  III-A  price  as  a 
proxy  for  the  lowest  class  price  so  that 
a  comparison  could  be  made  between 
the  pre-reform  and  post-reform  partial 
payment  relationships  to  the  total  price 
for  the  month.  The  result  of  this 
analysis,  concluded  the  DFA  witness, 
clearly  indicates  that  by  using  the 
lowest  class  price  of  the  previous  month 
as  the  rate  of  partial  payment,  the 
relationship  between  the  partial  and 
total  payment  for  milk  during  the  month 
has  widened  since  the  implementation 
pf  order  reform. 

Three  other  witnesses  testified  in 
'  support  of  amending  the  partial 
payment  provision.  These  witnesses 
included  an  Ohio  dairy  farmer,  a 
representative  of  MMPA,  and  Scioto.  All 
Ihree  witnesses  testified  that  their  cash 
flow,  or  the  cash  flow  of  their  members, 
has  deteriorated  since  the 
implementation  of  order  reform. 

Opposition  by  handler  interests  for 
increasing  the  rate  of  partial  payment 
was  significant.  However,  handler 
interests  did  not  counter  the  expressed 
need  for  improvement  in  producers' 
cash  flow  positions.  Rather,  handler 
interests  focused  on  presenting  the 
impact  to  milk  processors  if  a  higher 
partial  payment  rate  was  adopted. 

A  representative  of  Leprino  Foods 
(Leprino),  a  national  cheese-processing 
firm  which  purchases  and  pools  milk  on 
the  Mideast  order,  testified  that 
disparity  between  the  partial  and  final 
payments  is  a  combination  of  a  failure 
to  blend  the  pool's  higher  use  values 
into  the  partial  payment  and  using  the 
lowest  class  price  of  the  previous 
month.  The  witness  argued  that 
increasing  the  rate  of  partial  payment 
would  merely  transfer  the  burden  of 
producers'  cash  flow  concerns  to 


processors.  The  Leprino  witness  was 
also  of  the  opinion  that  increasing  the 
rate  of  partial  payment  would  violate 
minimum  pricing  principles  used  by 
Federal  milk  orders.  In  this  regard,  the 
witness  noted  that  Class  III  and  fV 
products  compete  for  sales  in  a  national 
market,  unlike  milk  used  in  Class  I 
products.  The  witness  maintained  that 
the  resulting  differences  in  the  rate  of 
partial  payment  between  orders  would 
cause  disparate  economic  positions  for 
handlers  competing  for  sales  in  areas 
where  the  rate  of  partial  payment  is 
lower. 

A  witness  representing  the  Handlers 
also  testified  in  opposition  to  increasing 
the  rate  of  partial  payment.  The  witness 
provided  an  analysis  that  evaluated  the 
financial  impact  on  handlers  based  on 
the  economic  principle  of  the  time  value 
of  money.  In  the  analysis,  the  Handlers' 
witness  presented  the  financial  impacts 
to  handlers  that  would  likely  result  by 
advancing  or  delaying  the  partial 
payment.  Notwithstanding  the  desire  or 
need  of  producers  to  improve  their  cash 
flow  positions,  the  witness  was  of  the 
opinion  that  the  cash  flow  problem  of 
producers  would  better  be  addressed 
through  adoption  of  other  proposals 
under  consideration  in  this  proceeding. 

Because  of  initial  confusion  in  the 
data  presented  at  the  hearing  regarding 
appropriate  historical  prices  and  the 
months  for  which  they  were  applicable, 
the  Department  reconstructed  noticed 
data  that  recreated  the  intended  analysis 
presented  by  witnesses.  The 
Department's  reconstruction  relied,  in 
part,  on  the  partial  payment  provisions 
of  the  pre-reform  orders.  The 
Department  used  the  previous  month's 
Class  III  price  of  the  pre-reform  orders 
as  the  lowest  class  price  because  the 
Class  in  price  was  used  then  to  set  the 
rate  of  partial  payment.  In  this  regard, 
comparing  partial  payment  relationship 
outcomes  using  actual  historical 
provisions  provided  for  comparing  pre- 
and  post-reform  partial  payment 
relationships  as  to  the  total  payment  for 
milk  in  a  month. 

Even  with  the  limited  amount  of  data 
available  since  ihe  implementation  of 
order  reform,  the  Department's 
comparison  of  pre-  and  post-reform 
partial  payment  relationships  to  total 
payments  does  appear  to  support  the 
observations  made  by  the  DFA  witness. 
However,  this  initial  observation  alone 
is  not  sufficient  basis  for  changing  the 
rate  of  the  partial  payment.  Some 
significant  differences  in  certain  key 
assumptions  were  made  by  the 
proponents  of  Proposal  4  from  those 
assumptions  used  by  the  Department  in 
comparing  pre-  and  post-reform  time 
periods. 


Also  of  concern  is  the  limitations 
inherent  in  comparing  a  36-raonth 
period  to  one  of  only  17  months. 
Additionally,  the  36-month  time  period 
shows  price  trends  rising  and  falling, 
while  the  17-month  time  shows  a  period 
of  generally  an  upward  trend  in  prices. 
This  may  suggest  that  there  has  not  yet 
been  a  sufficient  period  of  elapsed  time 
to  infer  the  impact  of  downward  trends 
in  prices  and  the  possible  effect  on  the 
relationship  between  the  partial  and 
final  payments  to  producers. 

With  regard  to  Leprino's  concern 
about  uniformity  of  partial  payment 
rates  between  orders,  the  current  milk 
orders  have  a  variety  of  partial  payment 
rates.  Several  orders  use  a  partial 
payment  rate  based  on  a  percent  of  the 
previous  month's  blend  price,  and  the 
Florida  order,  for  example,  provides  for 
two  partial  payments.  Additionally,  the 
Western  and  Arizona-Las  Vegas  orders, 
both  of  which  pool  significant  volumes 
of  milk  used  in  cheese,  provide  for 
partial  payment  rates  of  120  and  130 
percent,  respectively,  of  the  previous 
month's  lowest  class  price. 

There  may  be  times  when  the  rate  of 
partial  payment  exceeds  the  balance  due 
for  the  month.  In  this  regard,  handler 
interests  point  to  this  outcome  as 
requiring  them  to  pay  more  for  milk  for 
part  of  the  month  than  its  actual  value 
for  the  month.  It  is  appropriate  to  note 
•that  this  exact  outcome  occiured  several 
times  diu-ing  the  pre-reform  36-month 
period  used  by  DFA.  Thus,  it  is 
determined  that  the  concerns  of 
handlers  in  this  regard  are 
unpersuasive. 

The  DFA  witness  noted  that 
deductions  authorized  by  producers  are 
normally  made  in  the  final  payments  for 
milk.  There  could  be  times  when  the 
amount  deducted  fi*om  the  final 
payment  exceeds  the  amount  of  the  final 
payment.  If  the  deductions  are  high 
enough  for  this  to  happen,  it  would  be 
reasonable  to  conclude  that  producers 
desiring  to  even  out  their  cash  flow 
would  opt  to  allow  a  portion  of  their 
deductions  to  be  made  with  receipt  of 
the  partial  payment,  as  the  order  allows. 

Tne  partial  payment  provision  in 
Federal  orders  is  a  minimum 
requirement  placed  on  handlers  to  pay 
producers  for  milk  delivered.  It  is 
important  to  note  that  cooperatives  and 
handlers  are  not  restricted  to  paying 
only  one  partial  payment  at  the  rate 
specified  in  the  order:  partial  payments 
for  milk  can  be  made  more  often. 
Additionally,  cooperatives  and  handlers 
are  also  at  liberty  to  negotiate 
agreements  for  more  frequent  billings 
for  milk  and  in  payments  for  milk  above 
the  minimum  established  by  the  order. 
As  made  evident  by  the  record,  more 


39884 


Federal  Register/Vol.  67,  No.  112/Tuesday,  June  11,  2002 / Proposed  Rules 


flexible  partial  payment  options  are 
available  to  both  producers  and 
handlers  than  relying  solely  on 
changing  the  minimum  payment 
provision. 

As  the  Leprino  witness  noted,  DFA's 
proposal  does  not  incorporate  or  blend 
the  higher-valued  uses  of  milk  in  their 
analysis.  In  response  to  this  observation, 
the  Department  compared  the 
relationships  between  the  partial  and 
total  payment  using  90  percent  of  the 
previous  month's  Mideast  blend  price. 
Interestingly,  if  the  desired  objective  is 
to  more  closely  approximate  the  partial 
payment  rate  using  the  36-month  period 
before  order  reform,  a  90  percent  rate  of 
the  previous  month's  blend  price  seems 
to  accomplish  this.  Nevertheless,  the 
same  limitations  and  concerns 
mentioned  above  prevent  a  finding  that 
the  Mideast  order's  rate  for  partial 
payment  should  be  increased. 

"This  decision  finds  general  agreement 
with  the  Handlers'  opinion  that  the  cash 
flow  concerns  of  producers  would  be 
better  served  by  the  adoption  of  other 
proposals  considered  in  this  proceeding. 
Other  amendments  adopted  in  this 
decision  affecting  the  pooling  of  milk  in 
the  Mideast  order  will  likely  end  the 
unnecessary  erosion  in  the  blend  price 
received  by  Mideast  producers.  Higher 
expected  blend  prices  will  result  from 
more  accurately  identifying  those 
producers  and  the  milk  of  those 
producers  who  actually  serve  the  Class 
I  needs  of  the  market.  Similarly,  the 
relationship  between  the  partial 
payment  and  the  total  price  received  by 
producers  may  change  by  the  adoption 
of  these  pooling  standard  amendments. 
Accordingly,  a  finding  that  the  rate  of 
partial  payment  to  producers  by 
handlers  should  be  increased  is  not 
supported  by  the  evidence  contained  in 
the  record  of  this  proceeding. 

3.  Conforming  Changes 

One  conforming  change  is  made  to  the 
pool  plant  definition  of  the  order. 
Words  to  implement  the  consolidated 
order  were  needed  when  the  order  first 
became  effective  on  January  1 ,  2000. 
Since  the  order  has  become  effective 
such  wording  is  no  longer  needed  to 
effectuate  the  implementation  of  the 
order.  The  removal  of  the  wording 
presented  below  is  self  explanatory. 

4.  Emergency  Marketing  Conditions 

Evidence  presented  at  the  hearing 
establishes  that  the  pooling  standards  of 
the  Mideast  order  are  inadequate  and 
result  in  the  erosion  of  the  blend  price 
received  by  producers  who  are  serving 
the  Class  I  needs  of  the  market  and 
should  be  changed  on  an  emergency 
basis.  The  unwarranted  erosion  of  such 


producers'  blend  price  stems  from 
improper  performance  standards  as  they 
relate  to  pool  supply  plants  and  the  lack 
of  diversion  limits  for  pool  plant 
diversions  to  pool  and  nonpool  plants. 
These  shortcomings  of  the  pooling 
provisions  have  allowed  milk  to  be 
pooled  on  the  order  that  does  not 
provide  a  reasonable  or  consistent 
service  to  meeting  the  needs  of  the  Class 
I  market  as  a  standard  for  enjoying  the 
pricing  benefits  arising  from  Class  I 
sales  in  the  Mideast  marketing  area. 
Consequently,  it  is  determined  that 
emergency  marketing  conditions  exist 
and  the  issuance  of  a  recommended 
decision  is  therefore  being  omitted.  The 
record  clearly  establishes  a  basis  as 
noted  above  for  amending  the  order  on 
an  interim  basis  and  the  opportunity  to 
file  written  exceptions  to  die  proposed 
amended  order  remains. 

In  view  of  this  situation,  an  interim 
final  rule  amending  the  order  will  be 
issued  as  soon  as  the  procedures  are 
completed  to  determine  the  approval  of 
producers. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs 
and  the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Mideast  order 
was  first  issued.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  interim  marketing  agreement 
and  the  interim  order,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  interim 
marketing  agreement  and  the  order,  as 
hereby  proposed  to  be  amended,  are 


such  prices  as  wrill  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(c)  The  interim  marketing  agreement 
and  the  interim  order,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

Interim  Marketing  Agreement  and 
Interim  Order  Amending  the  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  an  Interim 
Marketing  Agreement  regulating  the 
handling  of  milk,  and  an  Interim  Order 
amending  the  order  regulating  the 
handling  of  milk  in  the  Mideast 
marketing  area,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
tentative  decision  and  the  interim  order 
and  the  interim  marketing  agreement 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval 
and  Representative  Period 

The  month  of  October,  2001  is  hereby 
determined  to  be  the  representative 
period  for  the  purpose  of  ascertaining 
whether  the  issuance  of  the  order,  as 
amended  and  as  hereby  proposed  to  be 
amended,  regulating  the  handling  of 
milk  in  the  Mideast  marketing  area  is 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  the  order  as 
hereby  proposed  to  be  amended,  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing  area. 

It  is  hereby  directed  that  a  referendimi 
be  conducted  and  completed  on  or 
before  the  30th  day  from  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  conduct  of 
referenda  (7  CFR  900.300-311),  to 
determine  whether  the  issuance  of  the 
order,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  Mideast 
marketing  area  is  approved  by 
producers,  as  defined  imder  the  terms  of 
the  order  (as  amended  and  as  hereby 
proposed  to  be  amended),  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing  area. 

The  representative  period  for  the 
conduct  of  such  referendimi  is  hereby 
determined  to  be  October,  2001. 

The  agent  of  the  Department  to 
conduct  such  referendum  is  hereby 
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designated  to  be  David  Z.  Walker, 
Market  Administrator. 

List  of  Subjects  in  7  CFR  Part  1033 

Milk  marketing  orders. 

Dated:  June  4,  2002. 

A.).  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

Interim  Order  Amending  the  Order 
Regulating  the  Handling  of  Milk  in  the 
Mideast  Marketing  Area 

This  interim  order  shall  not  become 
effective  unless  and  until  the 
requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have 
been  met. 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Mideast 
marketing  area.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultiual  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence, 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  Section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing  area. 
The  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors.  insiu%  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in.  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 


Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Mideast 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended, 
and  as  hereby  amended,  as  follows: 

The  authority  citation  for  7  CFR  part 
1033  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  1033— MILK  IN  THE  MIDEAST 
MARKETING  AREA 

1.  Section  1033.7  is  amended  by 
revising  ";  and"  at  the  end  of  paragraph 
(c)(l)(iii)  to  read  ".".  removing 
paragraph  (c)(l)(iv),  revising  paragraphs 
(c)(2),  (c)(4),  and  (d)(2),  removing  the. 
words  "or  its  predecessor  orders"  in 
paragraph  (e)  introductory  text,  and 
removing  paragraph  (h)(7)  to  read  as 
follows: 

§1033.7    Pool  plant. 

*  »        •        *        * 

(c)*  *  * 

(2)  The  operator  of  a  supply  plant 
located  within  the  marketing  area  may 
include  deliveries  to  pool  distributing 
plants  directly  from  farms  of  producers 
pursuant  to  §  1033.13(c)  as  up  to  90 
percent  of  the  supply  plant's  qualifying 
shipments.  Handlers  may  not  use 
shipments  pursuant  to  §  1033.13(c)  to 
qualify  plants  located  outside  the 
marketing  area. 
***** 

(4)  Shipments  used  in  determining 
qualifying  percentages  shall  be  milk 
transferred  or  diverted  and  physically 
received  by  pool  distributing  plants,  less 
any  transfers  or  diversions  of  bulk  fluid 
milk  products  from  such  pool 
distributing  plants. 
**•**. 

(d)*  *  * 

(2)  The  30  percent  delivery 
requirement  may  be  met  for  the  current 
month  or  it  may  be  met  on  the  basis  of 
deliveries  during  the  preceding  12- 
month  period  ending  with  the  current 
month.  Shipments  used  in  determining 
qualifying  shipments  in  meeting  this  30 
percent  delivery  requirement  shall  be 
milk  transferred  or  diverted  and 
physically  received  by  pool  distributing 
plants,  less  any  transfers  or  diversions 
of  bulk  fluid  milk  products  from  such 
pool  distributing  plants. 

*  -   *        *        *        * 

2.  Section  1033.13  is  amended  by 
revising  paragraph  (d)(2),  re-designating 
paragraphs  (d)(3)  through  (d)(6)  as 
paragraphs  (d)(4)  through  (d)(7).  adding 
a  new  paragraph  (d)(3),  and  revising 
newly  redesignated  paragraph  (d)(4)  to 
read  as  follows: 


§1033.13 

*        * 


Producer  milk. 

*        *        * 


(d)  •  *  * 

(2)  The  equivalent  of  at  least  two 
days'  milk  production  is  caused  by  the 
handler  to  be  physically  received  at  a 
pool  plant  in  each  of  the  months  of 
August  through  November; 

(3)  The  equivalent  of  at  least  two 
days'  milk  production  is  caused  by  the 
handler  to  be  physically  received  at  a 
pool  plant  in  each  of  the  months  of 
December  through  July  if  the 
requirement  of  paragraph  (d)(2)  of  this 
section  in  each  of  the  prior  months  of 
August  through  November  are  not  met,   • 
except  in  the  case  of  a  dairy  farmer  who 
marketed  no  Grade  A  milk  during  each 
of  the  prior  months  of  August  through 
November. 

(4)  Of  the  total  quantity  of  producer 
milk  received  during  the  month 
(including  diversions  but  excluding  the 
quantity  of  producer  milk  received  from 
a  handler  described  in  §  1000.9(c)  or 
which  is  diverted  to  another  pool  plant), 
the  handler  diverted  to  nonpool  plants 
not  more  than  60  percent  in  each  of  the 
months  of  August  through  Febhiary  and 
70  percent  in  each  of  the  months  of 
March  through  July. 


Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Mideast  Marketing 
Area 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  '  hereof 
as  augmented  by  the  provisions  specified  in 
paragraph  II  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 
§§  1033.1  to  1033.86  all  inclusive,  of  the 
order  regulating  the  handling  of  milk  in  the 
Mideast  marketing  area  (7  CFR  1033  which 
is  annexed  hereto);  and 

II.  The  following  provisions:  Record  of 
milk  handled  and  authorization  to  correct 
typographical  errors. 

(a)  Record  of  miik  handled.  The 
undersigned  certifies  that  he/she  handled 

during  the  month  of  October,  2001. 

hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Deputy  Administrator,  or  Acting  Deputy 
Administrator,  Dairy  Programs,  Agricultural 
Marketing  Service,  to  correct  any 
typographical  errors  which  may  have  been 
made  in  this  marketing  agreement. 

Effective  date.  This  marketing  agreement 
shall  become  effective  upon  the  execution  of 
a  counterpart  hereof  by  the  Department  in 
accordance  with  Section  900.14(a)  of  the 
aforesaid  rules  of  practice  and  procedure. 
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In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act,  for  the  purposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 
Signature 

By  (Name)     

(Title)     

(Address)  

(Seal) 
Attest 

[FR  Doc.  02-14455  Filed  &-10-02:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  550  and  551 

[No.  2002-22] 
RIN  1550-AB49 

Racordlceeping  and  Confirmation 
Requirements  for  Securities 
Transactions;  Fiduciary  Powers  of 
Savings  Associations 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  new 
regulations  specifying  the  recordkeeping 
and  confirmation  requirements  for 
sayings  associations  that  effect 
seciu-ities  transactions.  Under  a  recent 
rule  issued  by  the  Securities  and 
Exchange  Commission  (SEC),  savings 
associations  may  perform  certain 
broker-dealer  activities  without 
registering  with  the  SEC.  Today's 
proposal  affords  savings  association 
customers  the  same  protections  and 
disclosiu^s  provided  to  bank  customers; 
ensures  that  examiners  will  be  able  to 
evaluate  a  savings  association's 
compliance  with  securities  laws  and  to 
assess  whether  savings  associations 
effect  seciuities  transactions  safely  and 
soundly;  and  provides  savings 
associations  with  formal  guidance  for 
effecting  seciu-ities  transactions. 

OTS  also  is  proposing  to  amend  its 
regulations  governing  the  fiduciary 
powers  of  federal  savings  associations. 
The  proposed  amendments  codify  a 
series  of  OTS  legal  opinions  regarding 
the  fiduciary  powers  of  federal  savings 
associations.  This  action  is  consistent 
with  the  Office  of  the  Comptroller  of  the 
Ciurency's  (OCC)  recent  codification  of 
a  similar  series  of  legal  opinions 
regarding  the  fiduciary  powers  of 
national  banks.  The  rule  would  also 
streamline  application  procediues, 


clarify  when  a  federal  savings 
association  may  act  in  a  fiduciary 
capacity  without  obtaining  fiduciary 
powers  from  OTS,  and  make  other 
minor  or  technical  changes  to  OTS's 
fiduciary  powers  regulations. 

DATES:  Comments  must  be  received  on 
or  before  August  12,  2002. 

ADDRESSES:  Mail:  Send  comments  to 
Regulation  Comments,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  Attention:  Docket  No.  2002-22. 
Commenters  should  be  aware  that  there 
have  been  some  impredictable  and 
lengthy  delays  in  postal  deliveries  to  the 
Washington,  DC  area  in  recent  weeks 
and  may  prefer  to  make  their  comments 
via  facsimile,  e-mail,  or  hand  delivery. 

Delivery:  Hand  deliver  conunents  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street,  NW.,  from  9:00  a.m.  to 
4:00  p.m.  on  business  days.  Attention: 
Regulation  Comments,  Chief  Coimsel's 
Office,  Docket  No.  2002-22. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518,  Attention:  Docket  No.  2002- 
22. 

E-Mail:  Send  e-mails  to 
regs.comments@ots.treas.gov,  Attention: 
Docket  No.  2002-22.  and  include  yoiu- 
name  and  telephone  niunber. 

Availability  of  comments:  OTS  will 
post  comments  and  the  related  index  on 
the  OTS  Internet  Site  at 
www.ots.treas.gov.  In  addition,  you  may 
inspect  comments  at  the  F*ublic  Reading 
Room,  1700  G  Street,  NW.,  by 
appointment.  To  make  an  appointment 
for  access,  call  (202)  906-5922,  send  an 
e-mail  to  public.info@ots.treas.gov,  or 
send  a  facsimile  transmission  to  (202) 
906-7755.  (Please  identify  the  materials 
you  would  like  to  inspect  to  assist  us  in 
serving  you.)  We  schedule 
appointments  on  business  days  between 
10:00  a.m.  and  4:00  p.m.  In  most  cases, 
appointments  will  be  available  the 
business  day  after  the  date  we  receive  a 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  P.  Leary,  Counsel  (Banking  & 
Finance),  (202)  906-7170,  Regulations 
and  Legislation  Division,  or  Kevin 
Corcoran,  Assistant  Chief  Counsel,  (202) 
906-6962,  Pusiness  Transactions 
Division,  Office  of  the  Chief  Counsel;  or 
Judith  McCormick,  Trust  Specialist, 
(202)  906-5636,  Examination  Policy 
Division,  Office  of  Supervision,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 


I.  Discussion 

A.  Recordkeeping  and  Confirmation 
Requirements  for  Securities 
Transactions 

Until  recently,  savings  associations 
could  not  effect  securities  transactions 
for  customers  directly  unless  they 
registered  with  the  SEC  as  a  broker- 
dealer.  Under  an  interim  final  rule 
issued  by  the  SEC,  savings  associations 
are  now  treated  as  banks  imder  the 
definitions  of  "broker"  and  "dealer"  in 
sections  3(a)(4)  and  (a)(5)  of  the 
Securities  Exchange  Act  of  1934 
(Exchange  Act).  66  FR  27760  (May  18, 
2001).^  As  a  result,  a  savings  association 
may  perform  certain  broker-dealer 
activities  without  registering  with  the 
SEC  as  broker-dealers. 

The  OCC,  Federal  Deposit  Insurance 
Corporation  (FDIC),  and  Federal  Reserve 
Board  (FRB)  regulations  include 
recordkeeping  and  confirmation 
requirements  for  securities  transactions 
effected  by  banks.  Until  the  recent  SEC 
rule,  OTS  did  not  need  similar 
requirements.  Today's  proposal  affords 
savings  association  customers  the  same 
protections  and  disclosures  provided  to 
bank  customers.  Proposed  part  551 
establishes  recordkeeping  and 
confirmation  requirements  for  a  savings 
association  that  effects  securities 
transactions.  Proposed  part  551  is  based 
on  the  recordkeeping  and  confirmation 
requirements  of  the  other  federal 
banking  agencies. ^  Where  appropriate, 
however,  OTS  has  modified  the 
proposed  requirements  to  reflect  SEC 
regulatory  requirements  for  registered 
broker-dealers.  A  section-by-section 
description  of  the  proposed 
recordkeeping  and  confirmation 
regulations  follows. 

What  Does  This  Part  Do?  (Proposed 
§551.10) 

.    Proposed  §  551.10  states  that  part  551 
establishes  recordkeeping  and 
confirmation  requirements  for  a  savings 
association  that  effects  seciuities 
transactions  for  customers.  The  new 
part  would  apply  to  all  savings 
associations. 

Must  1  Comply  With  This  Part? 
(Proposed  §551.20) 

Proposed  §  551.20  sets  out  the  scope 
of  part  551.  Generally,  any  savings 


>  The  SEC  recently  extended  until  May  12.  2003 
the  savings  association  exemption  from  the 
definition  of  "broker"  under  the  Exchange  Act,  and 
extended  until  November  12,  2002  the  savings 
association  exemption  from  the  definition  of 
"dealer"  under  the  Exchange  Act.  SEC  Release  No. 
34-45897  (May  8,  2002);  see  also  SEC  Release  No. 
34-44570  (July  18,  2001). 

2  See  12  CFR  part  12  (2001)  (OCC);  12  CFR  208.24 
(2001)  (FRB):  12  CFR  part  344  (2001)  (FDIC). 


Federal  Register /Vol.  67,  No.  112 /Tuesday,  June  11,  2002  /  Proposed  Rules 


39887 


association  effecting  a  securities 
transaction  for  a  customer  must  comply 
with  part  551,  unless  the  transaction  is 
specifically  excepted. 

Proposed  §  551.20(b)  contains  five 
exceptions  to  this  general  rule.  Foiu-  of 
the  five  proposed  exceptions — for  an 
institution  that  effects  a  small  niunber  of 
securities  transactions,^  for  certain 
government  securities  transactions,  for 
certain  municipal  securities 
transactions,  and  for  transactions 
conducted  at  a  foreign  branch  of  a 
savings  association — are  found  in  all  of 
the  other  federal  banking  regulators' 
requirements.  The  OCC  and  FDIC 
regulations  also  include  a  fifth 
exception  for  a  transaction  effected  for 
a  bank  by  an  SEC-registered  broker- 
dealer  who  provides  a  confirmation 
directly  to  the  customer.  OTS  agrees  this 
is  an  appropriate  exception  and  has 
included  it  in  the  proposed  rule. 

This  last  exception  would  apply  to 
transactions  effected  by  a  savings 
association  employee  who  also  acts  as 
an  employee  of  an  SEC-registered 
broker-dealer  (dual  employee),  if  the 
dual  employee  works  for  and  is  under 
the  control  of  a  registered  broker-dealer 
when  he  or  she  effects  the  transaction. 
However,  if  the  dual  employee  works 
for  and  is  under  the  control  of  the 
savings  association  when  he  or  she 
effects  the  transaction,  the  proposed 
ixception  would  not  apply. 

A  savings  association  may  enter  into 
arious  arrangements  with  a  registered 
iroker-dealer  that  permit  the  broker- 
lealer  to  operate  on  the  association's 
premises.  As  noted  above,  proposed  part 
551  generally  would  not  apply  to 
seciuities  transactions  executed  by  these 
registered  broker-dealers  for  their 
customers.  As  registered  broker-dealers, 
they  already  are  subject  to  the  SEC's 
recordkeeping  and  confirmation  rules. 
However,  if  the  savings  association 
effects  a  securities  transaction  for  a 
customer,  but  uses  the  registered  broker- 
dealer  to  perform  purely  administrative 
fimctions  (e.g.,  clearing  the  transaction), 
proposed  part  551  would  apply  because 
the  savings  association  has  executed  the 
'ansactions. 

OTS  invites  comment  on  these 
:ceptions  and  whether  they  are 
kppropriate  in  the  context  of  the  day-to- 
day operations  of  a  savings  association. 


I   ^  The  number  in  the  proposed  rule.  500 
transactions,  is  based  on  the  de  minimis  exception 
tbund  in  §  201  of  the  Gramm-Leach-Bliley  Act. 
amending  the  definition  of  "broker"  in  §  3(8)(4)  of 
the  Securities  Exchange  Act  of  1934  (15  U.S.C. 
r8c(a)(4)(B)(xi)).  The  other  banking  agencies' 
regulations  contain  a  de  minimis  transaction  limit 
of  250  that  predates  GLBA 


What  Requirements  Apply  To  All 
Transactions?  (Proposed  §  551.30) 

Proposed  §  551.30  states  that  a  savings 
association  must  effect  all  transactions, 
including  excepted  transactions,  safely 
and  soundly.  Specifically,  the  savings 
association  must  maintain  effective 
systems  of  records  and  controls  that 
clearly  and  accurately  reflect  all 
appropriate  information  and  provide  an 
adequate  basis  for  an  audit.  The  other 
federal  banking  regulators  have  similar 
provisions. 

What  Definitions  Apply  to  This  Part? 
(Proposed  §551.40). 

Proposed  §  551.30  contains  the 
definitions  of  terms  used  in  part  551. 
The  proposed  definitions  of  "asset- 
backed  security,"  "completion  of  the 
transaction,"  "customer,"  "debt 
security,"  "govenunent  security," 
"municipal  security,"  and  "security" 
track  definitions  in  the  OCC,  FDIC,  and 
FRB  regulations. 

OTS's  proposed  rule  cross-references 
the  definition  of  "investment 
discretion"  in  its  fiduciary  powers  rule 
at  12  CFR  550.40.  By  contrast,  OCC 
established  separate  definitions  of 
investment  discretion  for  its 
recordkeeping  and  confirmation  rule 
and  its  fiduciary  rule.  Although  they  are 
phrased  slightly  differently,  the 
definitions  of  "investment  discretion" 
in  OCC's  two  rules  are  substantially 
similar.*  In  OTS's  view,  the  two 
concepts  are  identical.  As  such,  OTS 
has  elected  to  use  the  same  definition 
for  both  rules. 

The  proposed  rule  also  defines 
"investment  company  plan."  This 
definition  comes  from  SEC  Rule  lOb-lO, 
the  SEC's  rule  for  confirmation  of 
transactions  by  registered  broker- 
dealers.  See  17  CFR  240.10b-10{d)(6). 

OTS,  like  FDIC,  would  define  "sweep 
account"  separately  from  "periodic 
plan."  Many  sweep  accounts  differ  from 
typical  periodic  plans  such  as  dividend 
reinvestment  plans  and  automatic 
investment  plans.  Accordingly, 
proposed  §  551.30  includes  a  definition 
of  "sweep  account"  based  on  the  FDIC's 
regulation.  See  12  CFR  344.3(c).  The 
proposed  definition  of  "periodic  plan" 
is  based  on  SEC  Rule  lOb-10.  See  17 
CFR  240.10b-10(d)(5).  Finally,  OTS  has 
included  a  definition  of  "common  or 
collective  investment  fund,"  which 
cross-references  applicable  OTS  and 
OCC  rules. 


'Compare  12  CFR  9.2(i)  (which  is  similar  to 
OTS's  definition  at  12  CFR  550.40)  with  12  CFR 
12.2(h)  (which  is  similar  to  the  definitions  in  the 
other  federal  banking  regulators'  recordkeeping  and 
confirmation  regulations). 


Subpart  A— Recordkeeping 
Requirements 

What  Records  Must  I  Maintain  for 
Securities  Transactions?  (Proposed 
§551.50) 

Proposed  §  551,50  describes  the 
records  a  savings  association  must 
maintain  for  securities  transactions.  A 
savings  association  effecting  securities 
transactions  for  customers  must 
maintain,  for  at  least  three  years, 
chronological  records  containing  an 
itemized  daily  record  of  each  purchase 
and  sale  of  securities;  account  records 
for  each  customer;  the  memorandum 
(order  ticket)  of  each  order  or  any  other 
instruction  given  or  received  for  the 
purchase  or  sale  of  securities;  and  a 
record  of  all  registered  broker-dealers 
the  association  selected  to  effect 
transactions  and  the  commissions  paid 
or  allotted  to  each  registered  broker- 
dealer  during  each  calendar  year.  The 
savings  association  must  also  maintain 
copies  of  the  written  notice  required 
under  proposed  subpart  B,  which  is 
discussed  below. 

How  Must  I  Maintain  My  Records? 
(Proposed  §551.60) 

Proposed  §  551.60(a)  states  that  a 
savings  association  may  maintain 
required  records  in  any  manner,  form, 
or  format,  as  long  as  the  records  clearly 
and  accurately  reflect  the  required 
information  and  provide  an  adequate 
basis  for  auditing  the  information. 

Proposed  §  551.60(b)  is  patterned  after 
a  recent  SEC  rule  governing 
recordkeeping  requirements  by 
investment  companies  and  investment 
advisers.^  Under  the  proposed  rule,  a 
savings  association  or  the  person  that 
maintains  and  preserves  records  for  the 
association  must  arrange  and  index  the 
records  in  a  way  that  permits  easy 
access  and  retrieval,  separately  store  a 
duplicate  copy  of  the  records,  and 
promptly  provide,  upon  an  examiner's 
or  the  association  director's  request, 
copies  of  the  record  in  the  medium  in 
which  the  record  is  stored,  a  printout  of 
the  record,  and  means  to  access,  view, 
and  print  the  record. 

Proposed  paragraph  (b)  also  addresses 
electronic  records.  A  savings  association 
would  be  required  to  establish 
procedures  to  maintain  and  preserve 
electronic  records  in  a  way  that 
reasonably  safeguards  the  records  from 
loss,  alteration,  or  destruction;  to  limit 
access  to  the  records  to  authorized 
personnel,  the  association's  directors, 
and  OTS  examiners;  and  to  reasonably 
ensure  that  electronic  copies  of  the  non- 


>  See  17  CFR  270.3l8-2(f)  and  275.204-2(jO. 
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electronic  originals  are  complete,  true, 
and  legible. 

Finally,  proposed  §  551.60(c)  states 
that  a  savings  association  may  contract 
with  third  party  service  providers  to 
maintain  records. 

Subpart  B — Content  and  Timing  of 
Notice 

What  Type  of  Notice  Must  I  Provide 
When  I  Effect  a  Securities  Tmnsaction 
for  a  Customer?  (Proposed  §551. 70) 

Under  proposed  §  551.70,  whenever  a 
savings  association  effects  a  seciuities 
transaction  for  a  customer,  the 
association  must  notify  the  customer  by 
providing  the  customer  with:  (1)  The 
registered  broker-dealer  confirmation; 
(2)  a  written  notice;  or  (3)  an  alternate 
notice  for  certain  types  of  transactions. 
These  three  types  of  notices  are 
described  in  proposed  §§551.80-100. 

How  Do  I  Provide  a  Registered  Broker- 
dealer  Confirmation?  (Proposed 
§551.80) 

Under  proposed  §  551.80,  a  savings 
association  may  elect  to  provide  the 
customer  with  a  copy  of  the  registered 
broker-dealer's  confirmation.  The 
registered  broker-dealer  may  send  the 
confirmation  directly  to  the  customer,  or 
the  savings  association  may  send  the 
customer  a  copy  of  the  confirmation 
within  one  day  of  receiving  it  from  the 
registered  broker-dealer.  If  the  registered 
broker-dealer  sends  the  confirmation 
directly  to  the  customer,  the  savings 
association  would  remain  responsible 
for  the  timely  delivery  of  confirmations 
and  the  acciurate  disclosure  of  the 
required  information.  Proposed 
§  551.80(b)  requires  additional 
disclosiu«s  if  the  association  receives 
remuneration  in  connection  with  the 
transaction.  In  such  a  case,  the 
association  must  provide  the  customer  a 
statement  of  the  source  and  amount  of 
any  remuneration.  This  information  is 
generally  required  in  a  registered 
broker-dealer  confirmation  imder  SEC 
Rule  10b-10(a).6 

How  Do  I  Provide  a  Written  Notice? 
(Proposed  §551.90) 

Under  proposed  §  551.90,  the 
association  may  elect  to  provide  a 
written  confirmation  disclosing  certain 
information.  These  informational 
requirements  are  based  on  the  SEC's 
rule  on  confirmation  of  transactions  by 
registered  broker-dealers,  SEC  Rule  10b- 
lO.'^  Under  proposed  §  551.90(a)  through 
(e),  the  written  confirmation  must 


indicate:  (1)  The  savings  association's 
and  customer's  name;  (2)  the  capacity  in 
which  the  savings  association  acted;  (3) 
the  date  and  time  the  transaction  was 
executed  (or  a  statement  that  the 
association  will  furnish  this  information 
upon  written  request),  and  the  identity, 
price,  and  number  of  shares  or  units 
purchased  or  sold;  (4)  the  person  fi-om 
whom  the  association  purchased  or  to 
whom  the  association  sold  the  security 
(or  a  statement  that  the  association  will 
furnish  this  information  upon  request); 
and  (5)  the  amoxmt  and  source  of 
remuneration  the  association  has 
received  in  connection  with  the 
transaction.  Under  proposed  §  551.90(g), 
the  association  also  must  include  a 
statement  that  the  association  is  not  a 
member  of  the  Securities  Investor 
Protection  Corporation,  if  that  is  the 
case,  unless  the  transaction  involved 
shares  of  a  registered  open-end 
investment  company  or  unit  investment 
trust.  Subparagraphs  (f)  and  (g)  are 
drawn  from  SEC  Rule  lOb-lO,  see  17 
CFR  240.10b-10(a)(2)(i)(D)  and  (a)(9). 
Paragraph  (h)  of  proposed  §  551.90 
imposes  additional  disclosiue 
requirements  on  certain  transactions  in 
debt  securities.  These  additional 
requirements,  which  generally  involve 
disclosing  price  and  yield  information 
about  particular  types  of  debt  securities, 
are  consistent  with  the  recordkeeping 
requirements  of  the  other  federal 
banking  regulators  and  SEC  Rule  lOb- 
lO.a  OTS  has  put  these  additional 
disclosure  requirements  in  the  form  of 
a  chart.  If  a  transaction  falls  within  more 
than  one  of  the  types  of  transactions 
listed  in  paragraphs  (h)(1)  through  (5), 
the  savings  association  must  provide  the 
information  required  for  each  type. 

What  Are  the  Alternate  Notice 
Requirements?  (Proposed  §  551 . 1 00) 

Under  proposed  §  551.100,  a  savings 
association  may  elect  to  provide 
alternate  notices  for  certain  types  of 
transactions.  These  include  transactions 
effected:  (1)  For  or  with  the  accoimt  of 
a  customer  imder  a  periodic  plan,  sweep 
account,  or  investment  company  plan; 
(2)  for  or  with  the  account  of  a  customer 
in  shares  in  certain  open-ended 
management  companies  registered 
under  the  Investment  Company  Act  of 
1940  that  hold  themselves  out  as  a 
money  market  fund  and  attempt  to 
maintain  a  stable  net  asset  value  per 
share;  (3)  for  an  account  for  which  the 
savings  association  does  not  exercise 
investment  discretion  and  the  customer 
has  agreed  in  writing  to  an  arrangement 


concerning  the  time  and  content  of  the 
notice;  (4)  for  an  account,  other  than 
common  or  collective  investment  funds, 
for  which  the  savings  association 
exercises  investment  discretion  in  other 
than  an  agency  capacity;  (5)  for  an 
account  for  which  the  savings 
association  exercises  investment 
discretion  in  an  agency  capacity;  and  (6) 
for  a  common  or  collective  investment 
fund. 

These  categories  are  based  on  the 
alternate  notice  options  provided  by  the 
other  federal  banking  regulators  and  the 
SEC.^  Most  of  the  information 
requirements  for  all  these  accounts  are 
based  on  the  other  federal  banking 
agencies'  rules.  The  information 
requirements  for  periodic  plans  and 
sweep  accounts,  however,  are  drawn 
from  SEC  Rule  10b-10(b),  and  the 
requirements  for  collective  or  common 
investment  funds  are  drawn  from  FDIC 
regulation  12  CFR  344.6(e).  OTS  has  set 
out  the  alternate  notice  requirements  in 
a  chart. 

May  I  Provide  a  Notice  Electronically? 
(Proposed  §551.110) 

Proposed  §  551.110  provides  that  a 
savings  association  may  satisfy  the 
written  notice  requirements  in  subpart  B 
electronically.  Proposed  §  551.110  is 
based  on  a  similar  regulation  in  the 
CKlC's  rules  at  12  CFR  12.102.  A  savings 
association  may  use  electronic 
communications  if  the  parties  agree,  the 
parties  are  able  to  print  or  download  the 
notice,  the  system  cannot  automatically 
delete  the  notice,  and  both  parties  are 
able  to  receive  electronic  messages. 

May  I  Charge  a  Fee  for  a  Notice? 
(Proposed  §551.120) 

OTS  has  included  a  provision 
addressing  whether  a  savings 
association  may  charge  a  fee  for  a 
required  notice.  Proposed  §  551.120, 
which  is  based  on  a  related  OCC 
provision,^"  states  that  a  savings 
association  may  not  charge  a  fee  for 
providing  a  notice  required  under 
proposed  subpart  B,  except  in  three 
instances.  A  savings  association  may 
charge  a  reasonable  fee  for  providing 
notice  under  proposed  §  551.100(a) 
(notice  for  periodic  plans,  sweep 
accoimts,  or  investment  company 
plans),  (d)  (notice  for  fiduciary 
accounts),  and  (e)  (notice  for  agency 
accounts). 


» 17  CFR  240.10b-10(a)(2)(i)(C)  and  (D)  (2001). 
'  17  CFR  240.10b-10(a)  (2001). 


•See.  e.g..  12  CFR  12.4(a)(12)  (2001);  17  CFR 
240.1l>-10(a)(4)— (a)(7)  (2001). 


»See  12  CFR  12.5  (OCC);  12  CFR  208.24(d)  (FRB); 
12  CFR  344.5  (FDIC);  17  CFR  240.10b-10(b)  (SEC). 
>oi2  CFR  12.6  (2001). 
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Subpart  C— Settiement  of  Securities 
Transactions 

When  Must  I  Settle  a  Securities 
Transaction?  (Proposed  §  551 .130) 

Proposed  §  551.130  establishes  a 
settlement  period  of  three  days  after  the 
date  of  the  transaction  ("T+3")  for 
savings  associations  effecting  seciuities 
transactions.  This  time  frame  is 
consistent  with  that  of  the  other  federal 
banking  regulators  and  mirrors  the 
SEC's  T+3  settlement  time  ft-ame.  See 
SEC  Rule  15c6-l,  17  CFR  240.15c6-l 
(2001).  The  proposal  also  provides  that 
the  parties  may  expressly  agree  to 
another  time  frame  at  the  time  of  the 
transaction,  or  use  some  other  time 
period  as  the  SEC  may  specify  by  rule. 

OTS  considered  incorporating 
settlement  rules  by  cross-referencing  the 
SEC  rule.  However,  many  small 
institutions  may  not  have  access  to  SEC 
rules.  As  a  result,  OTS  has  concluded 
that  the  better  practice  is  to  set  forth  a 
settlement  rule  tracking  the  SEC  rule, 
This  is  consistent  with  the  OCC  and 
FDIC  rules. 

Subpart  D— Securities  Trading  Policies 
and  Procedures 

What  Policies  and  Procedures  Must  I 
Maintain  and  Follow  for  Securities 
Transactions?  (Proposed  §551.1 40) 

1 1  Proposed  §  551.140  requires  a  savings 
association  that  effects  seciuities 
transactions  to  maintain  and  follow 
written  policies  and  procedures 
addressing  several  areas  of  operation. 
This  section  is  based  on  similar 
provisions  in  the  other  banking 
regulators'  recordkeeping  regulations. 

Under  the  proposed  rule,  the 
association's  policies  and  procedures 
must: 

I  •  Assign  responsibility  for  the 
supervision  of  officers  and  employees 
engaged  in  various  aspects  of  the  trading 
process; 

•  Provide  for  the  fair  and  equitable 
allocation  of  securities  and  prices  to 
accounts  when  the  savings  association 
receives  orders  for  the  same  security  at 
approximately  the  same  time  and  it 
places  orders  individually  or  in 
combination; 

•  Provide  for  the  crossing  of  buy  and 
sell  orders  on  a  fair  and  equitable  basis; 
and 

•  Require  certain  officers  and 
employees  to  make  quarterly  reports 
containing  specific  information  on 
personal  securities  transactions. 

j  I  Proposed  §  551.140(d)  describes  who 
must  file  the  quarterly  reports  and  is 
similar  to  the  reporting  requirements  of 
the  other  regulators.  Under  that 
paragraph,  an  officer  or  employee  must 


file  a  report  if  he  or  she  makes 
investment  recommendations  or 
decisions  for  the  accounts  of  customers, 
participates  in  the  determination  of 
these  recommendations  or  decisions,  or, 
in  connection  with  his  or  her  duties, 
obtains  information  concerning  which 
securities  the  savings  association 
intends  to  purchase,  sell,  or  recommend 
for  purchase  or  sale.  OTS  has  also  relied 
on  the  SEC's  reporting  requirements  for 
investment  company  personnel  who 
engage  in  personal  investment  activities 
found  at  17  CFR  270.17j-l(d). 

How  Do  My  Officers  and  Employees  File 
Reports  of  Personal  Securities  Trading 
Transactions?  (Proposed  §551.150) 

Proposed  §  551.150(a)  details  the 
contents  of  the  quarterly  report.  For 
each  transaction,  an  officer  or  employee 
described  in  proposed  §  551.140(d) 
would  be  required  to  report:  (1)  "The 
date  of  the  transaction,  the  title  and 
number  of  shares,  the  interest  rate  and 
maturity  date  (if  applicable),  and  the 
principal  amount  of  each  security;  (2) 
the  nature  of  the  transaction  (i.e., 
purchase,  sale,  or  other  type  of 
acquisition  or  disposition);  (3)  the  price 
at  which  the  transaction  was  effected; 
(4)  the  name  of  the  broker,  dealer,  or 
other  intermediary  effecting  the 
transaction;  and  (5)  the  date  the  officer 
or  employee  submitted  the  report.  The 
report  is  due  within  ten  days  after  the 
close  of  the  calendar  quarter. 

The  officer  or  employee  would  not  be 
required  to  report:  (1)  A  transaction  if  he 
or  she  has  no  direct  or  indirect 
influence  or  control  over  the  account  or 
over  the  securities  held  in  the  account: 
(2)  a  transaction  in  shares  issued  by  an 
open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940;  (3)  a  transaction 
in  direct  obligations  of  the  United  States 
government;  or  (4)  a  transaction  in 
bankers'  acceptances,  bank  certificates 
of  deposit,  commercial  paper  and  high 
quality  short  term  debt  instruments, 
including  repurchase  agreements.  In 
addition,  the  officer  or  employee  would 
not  be  required  to  file  a  report  if  the 
aggregate  amount  of  his  or  her 
purchases  and  sales  is  $10,000  or  less 
during  the  calendar  quarter. 

When  a  savings  association  acts  as  an 
investment  advisor  to  an  investment 
company,  paragraph  (c)  would  permit 
an  officer  or  employee  to  fulfill  the 
filing  requirement  by  filing  the  report 
required  by  SEC  Rule  17j-l(d),  17  CFR 
270.1 7j-l(d).  SEC  Rule  17)-1  applies 
whenever  a  savings  association  acts  as 
an  investment  adviser  to  an  investment 
company.  Proposed  part  551,  by 
contrast,  applies  more  broadly  to  the 
investment  advisory  activities  of  a 


savings  association,  whether  the 
association  provides  the  advice  to  an 
investment  company  or  to  any  other 
customer.  Savings  associations  should 
be  aware  when  they  may  be  conducting 
advisory  activities  that  would  subject 
them  to  both  SEC  and  OTS  reporting 
requirements.  OTS  specifically  requests 
comment  whether  the  rule  should 
specifically  address  this  point. 

B.  Fiduciary  Powers  of  Federal  Savings 
Associations  (Part  550) 

OTS  also  proposes  amendments  to  its 
regulations  governing  the  fiduciary 
powers  of  federal  savings  associations  at 
12  CFR  part  550.  The  proposed  rules 
codify  a  series  of  OTS  legal  opinions 
regarding  the  fiduciary  powers  of 
federal  savings  associations.  This  action 
also  is  consistent  with  the  OCC's  recent 
codification  of  a  similar  series  of  legal 
opinions  regarding  the  fiduciary  powers 
of  national  banks."  The  rule  would  also 
streamline  application  procedures, 
clarify  when  a  federal  savings 
association  may  act  in  a  fiduciary 
capacity  without  obtaining  fiduciary 
powers  from  OTS,  and  make  other 
minor  or  technical  changes.  These 
changes  are  discussed  below. 

1.  Fiduciary  Operations  (Proposed 
§§550.130  and  550.135) 

a.  Scope  of  Fiduciary  Powers  (Proposed 
§  550.135(a)) 

A  federal  savings  association's 
authority  to  exercise  fiduciary  powers 
derives  from  section  5(n)  of  the  Home 
Owners'  Loan  Act  (HOLA)  (12  U.S.C. 
1464(n)).  Section  5(n)(l)  of  the  HOLA 
states  that  OTS  may  authorize  a  federal 
savings  association: 

To  act  as  trustee,  executor,  administrator, 
guardian,  or  in  any  other  fiduciary  capacity 
in  whicti  State  banks,  trust  companies,  or 
other  corporations  that  compete  with  Federal 
savings  associations  are  permitted  to  act 
under  the  laws  of  the  State  in  which  the 
Federal  savings  association  is  located. 

Thus,  under  the  HOLA,  the  scope  of  a 
federal  savings  association's  fiduciary 
powers  is  expressly  tied  to  the  laws  of 
the  state  in  which  the  federal 
association  is  "located."  That  location 
determines  which  state  laws  define  the 
permissible  scope  of  a  federal  savings 
association's  fiduciary  powers. 

There  is  no  case  law  specifically 
discussing  the  meaning  of  "located"  in 
section  5(n).  However,  OTS  has 
provided  guidance  regarding  this  term 
in  a  series  of  legal  opinions. '^  OTS  has 
opined  that  a  federal  savings  association 


>■  See  66  FR  34792  duly  2.  2001). 

'"'See.  e.g..  OTS  Op.  Chief  Counsel  (|une  13. 
1994);  OTS  Op.  Chief  Counsel  (|une  21.  1996):  and 
OTS  Op.  Chief  Counsel  (August  8.  1996) 
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will  be  located  for  trust  purposes  in 
those  states  where  it  has  an  office  in 
which  it  conducts  fiduciary  activities. 
OTS  has  indicated  that  a  trust  office 
may  be  in  the  form  of  a  brick  and  mortar 
office  or  a  fiduciary  presence  in  the  state 
that  is  the  functional  equivalent  of 
operating  a  brick  and  mortar  trust 
office — a  so-called  de  facto  trust  office. 
To  determine  whether  an  association  is 
operating  an  actual  or  de  facto  trust 
office  in  a  particular  state,  OTS  has 
looked  at  the  nature  of  activities 
performed  in  the  state.  OTS  has 
distinguished  between  fiduciary 
activities  (such  as  executing  documents, 
providing  investment  advice,  making 
investments,  and  approving  new 
accounts),  which  would  establish 
location  for  trust  purposes,  and  mere 
marketing  activities,  which  would  not. 
For  example,  OTS  has  concluded  that  a 
federal  savings  association  is  not  located 
where  its  only  activities  are  marketing 
its  fiduciary  services  and  performing 
specified  incidental  duties  pursuant  to 
its  appointment  as  testamentary  trustee 
or  trustee  holding  real  estate. 
OTS  has  incorporated  these 
interpretations  in  today's  proposed  rule. 
For  the  purposes  of  section  5(n),  the 
proposed  rule  interprets  "location"  as 
the  state  in  which  a  federal  savings 
association  "conducts  fiduciary 
activities."  Specifically,  proposed 
§  550.135(a)  provides  that  the  state  laws 
that  apply  to  federal  savings 
associations  under  section  5(n)  of  the 
HOLA  are  the  laws  of  the  state  in  which 
the  association  conducts  fiduciary 
activities. '3  For  each  individual  state, 
the  proposed  rule  would  state  that  a 
federal  savings  association  may  conduct 
fiduciary  activities  in  the  four  fiduciary 
capacities  specifically  authorized  by  the 
HOLA  (trustee,  executor,  administrator, 
or  guardian),  and  in  any  other  fiduciary 
capacity  the  state  permits  for  state 
banks,  trust  companies,  or  other 
corporations  that  compete  with  federal 
savings  associations  in  that  state. 
Consistent  with  OTS  opinions,  the 
proposed  rule  indicates  that  a  federal 
savings  association  conducts  fiduciary 
activities  where  it  accepts  a  fiduciary 
appointment,  executes  docimients 
accepting  a  fiduciary  appointment, 
provides  investment  advice  regarding 
fiduciary  assets,  or  makes  discretionary 
decisions  regarding  investment  or 


distribution  of  fiduciary  assets.  See 
proposed  §  550.60. 

The  proposed  rule  also  provides  that 
for  each  fiduciary  relationship,  the  state 
referred  to  in  section  5(n)  of  the  HOLA 
is  the  state(s)  in  which  the  federal 
savings  association  conducts  fiduciary 
activities  for  that  relationship.  We  have 
not  included  a  provision  similar  to  that 
of  the  OCC,  providing  that  if  the  federal 
savings  association  acts  in  a  fiduciary 
capacity  for  a  particular  relationship  in 
more  than  one  state,  the  association  may 
designate  in  which  state  the  association 
is  acting  in  a  fiduciary  capacity.'^  Many 
commenters  on  the  GCC's  rule 
expressed  concern  that  the  provisioA 
might  implicate  state  choice  of  law 
issues.  We  invite  specific  comment  on 
whether  such  a  provision  is  necessary 
and  within  the  scope  of  section  5(n)  of 
the  HOLA. 

b.  Multi-State  Operations  (Proposed 
§550.130) 

OTS  legal  interpretations  have  also 
analyzed  the  extent  to  which  a  federal 
savings  association  may  conduct  multi- 
state  fiduciary  activities,  market  services 
to  customers  in  multiple  states,  and 
establish  offices  in  multiple  states. 
These  opinions  have  concluded  that  the 
HOLA  places  no  geographic  limitation 
on  the  ability  of  a  federal  savings 
association  to  exercise  fiduciary 
authority  on  a  multi-state  basis. ^^ 
Proposed  §  550.130(a)  codifies  these 
opinions  and  provides  that  a  federal 
savings  association  may  conduct 
fiduciary  activities  in  any  state. '^ 

As  noted  above,  OTS  has  determined 
that  a  federal  savings  association  is  not 
located  for  trust  purposes  in  a  state 
where  it  only  conducts  activities 
ancillary  to  its  fiduciary  business.'^ 
Accordingly,  proposed  §  550.130(b) 
clarifies  that  when  a  federal  savings 
association  conducts  fiduciary  activities 
in  one  state,  it  may  market  its  fiduciary 
services  to,  and  act  as  a  fiduciary  for, 
customers  located  in  any  state,  and  may 
act  as  a  fiduciary  for  relationships  that 
include  property  located  in  other  states, 
or  as  a  testamentary  trustee  for  a  testator 
located  in  another  state.  In  conducting 
these  ancillary  activities,  the  federal 
savings  association  must  generally 
comply  with  the  laws  of  the  state  in 
which  it  is  located.'* 


The  proposed  rule  further  provides 
that  a  federal  savings  association  may 
establish  or  utilize  an  office  in  another 
state  to  provide  ancillary  services. ''' 
Proposed  §  550.60  describes  examples  of 
ancillary  activities  drawn  from  recent 
interpretive  opinions.  These  activities 
would  include  advertising,  marketing, 
soliciting  fiduciary  business,  answering 
questions  and  providing  information  to 
customers  related  to  their  accounts, 
acting  as  liaison  between  the  association 
and  the  customer  (such  as  forwarding 
requests  for  distribution,  changes  in 
investment  objectives,  forms,  or  funds 
received  fi-om  the  customer),  and 
inspecting  or  maintaining  custody  of 
fiduciary  assets  or  holding  title  to  real 
property.2o  If  a  federal  savings 
association,  however,  also  conducts 
fiduciary  activities  in  a  state,  it  would 
be  located  in  that  state. 

c.  Impact  of  Federal  Law  (Proposed 
§  550.135(b)) 

The  fiduciary  operations  of  federal 
savings  associations  are  subject  to  a 
complex  interplay  between  federal  and 
state  law.  As  noted  above,  section  5(n) 
of  the  HOLA  indicates  that  OTS  must 
look  to  state  law  to  determine  the  scope 
of  the  fiduciary  powers  that  may  be 
granted  to  a  federal  savings 
association.  21  The  HOLA,  however,  also 
grants  OTS  plenary  authority  to  regulate 
all  aspects  of  the  operations  of  federal 
savings  associations,  including  fiduciary 
operations  (12  U.S.C.  1464(a)),  and 
expressly  confers  upon  OTS  the  power 
to  authorize  federal  savings  associations 
to  exercise  fiduciary  powers  (12  U.S.C. 
1464(n)). 

OTS  has  issued  a  number  of  opinions 
addressing  the  interaction  of  these 
provisions.  Specifically,  OTS  has 
opined  that  a  federal  savings  association 
with  OTS-authorized  fiduciary  powers 
does  not  need  to  obtain  a  license  or 
permission  from  a  state  in  order  to 
conduct  fiduciary  activities  in  that 
state.22  Further,  consistent  with  its  role 
as  exclusive  regulator  of  federal  savings 


'^  As  a  related  technical  change,  the  proposed 
rule  deletes  the  second  sentence  of  current  §  550.20. 
That  sentence  provides  that  the  scope  of 
permissible  fiduciary  powers  for  federal  savings 
associations  depends  on  the  powers  that  the  state 
in  which  the  association  is  located  grants  to 
competing  fiduciaries  in  that  state.  OTS  believes 
that  this  sentence  is  unnecessary  in  light  of 
proposed  §  550.135(a). 


><  See  12  CFR  9.7(d).  In  all  other  respects, 
proposed  §§  550.130  and  550.135  are  consistent 
with  the  OCC  rule  at  12  CFR  9.7. 

"OTS  Op.  Chief  Counsel  (March  28. 1996). 

■^A  federal  savings  association  would  be  required 
to  comply  with  the  applicable  application  and 
notice  procedures  described  at  section  LB. 3  of  this 
preamble. 

■^OTSOp.  Chief  Counsel  ()une  13. 1994):  and 
OTS  Op.  Chief  Counsel  ()une  21,  1996). 

•■See  proposed  §550.13S(b). 


"OTS  Op.  Chief  Counsel  (May  5,  1995)  at  n.l3. 

2"OTS  Op.  Chief  Counsel  (June  13,  1994);  OTS 
Op.  Chief  Counsel  (June  21.  1996);  OTS  Chief 
Counsel  (August  8. 1996):  and  OTS  Op.  Chief 
Counsel  (July  1. 1998). 

2'  Section  S(n)  of  the  HOLA  also  specifically 
incorporates  certain  other  state  laws.  For  example, 
OTS  may  not  grant  fiduciary  powers  to  a  federal 
savings  association  if  it  has  less  capital  than  state 
law  requires  for  state  chartered  fiduciaries.  12 
U.S.C.  1464(n)(8).  Moreover,  a  federal  savings 
association  must  comply  with  any  state  law 
requiring  a  deposit  of  securities  or  an  oath  or 
affidavit  from  fiduciaries.  12  U.S.C.  1464(n)(S)  and 
(n)(6). 

2'  See.  e.g.,  OTS  Op.  Chief  Counsel  (March  28, 
1996). 
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associations,  OTS  has  issued  detailed 
fiduciary  regulations  at  part  550. 

Other  than  with  respect  to  those  state 
laws  specifically  referenced  in  HOLA 
§  5(n),  the  fiduciary  activities  of  federal 
savings  associations  are  governed  solely 
by  federal  law  and  OTS.  This  position 
is  consistent  with  the  oft-stated 
principle  that  OTS  totally  occupies  the 
field  of  the  regulation  of  federal  savings 
associations. 2 3  Under  this  approach,  a 
state  law  purporting,  for  example,  to 
restrict  the  advertising  or  affect  the 
recordkeeping  practices  of  a  federal 
savings  association's  fiduciary 
operations,  would  not  apply  to  the 
association. 

Accordingly,  proposed  §  550.135(b) 
states  that,  except  for  those  particular 
state  laws  that  apply  to  a  federal  savings 
association  by  virtue  of  section  5(n)  of 
the  HOLA,  state  laws  that  purport  to 
regulate  any  other  aspect  of  a  federal 
savings  association's  fiduciary  activities 
do  not  apply  to  a  federal  savings 
association's  fiduciary  operations. 

2.  Application  and  Notice  Requirements 
(Proposed  §§550.70  and  550.125) 

1 1  In  this  rulemaking,  OTS  also  proposes 
to  revise  the  application  and  notice 
requirements  applicable  to  fiduciary 
operations.  Under  existing  rules,  a 
federal  savings  association  must  obtain 
prior  approval  from  the  OTS  before 
exercising  fiduciary  powers,  unless  its 
activities  are  exempt  under  subpart  E. 

12  CFR  550.70.  Under  current  §  550.130, 
a  federal  savings  association  may 
exercise  only  those  fiduciary  powers 
specified  in  the  OTS  approval.  Iii 
addition,  unless  otherwise  provided  in 
the  approval,  a  federal  savings 
association  may  exercise  fiduciary 
powers  only  from  those  offices  listed  in 
the  application.24  As  a  result,  if  a  federal 
savings  association  wishes  to  exercise 
fiduciary  powers  that  are  not  specified 
in  the  OTS  approval  or  exercise 
fiduciary  powers  from  a  new  office,  the 
federal  savings  association  must 
generally  seek  additional  OTS  Aiew. 

When  OTS  reviews  an  initial ^^ 
application  for  fiduciary  powers,  it 
analyzes  a  number  of  factors  including, 
among  others,  the  federal  savings 
association's  financial  and  managerial 
resources,  its  history  of  regulatory 
compliance,  and  level  of  fiduciary 
expertise.  See  12  CFR  550.100.  In  light 


"  See,  e.g.,  12  CFR  560.2  (2002);  see  also  Fidelity 
Federal  Savings  and  Loan  Ass'n  v.  de  la  Cuesta,  458 
U.S.  141  (1982). 

"  when  OTS  adopted  this  provision  in  1997,  it 
noted  that  a  federal  savings  association  did  not 
need  to  file  a  new  application  every  time  it  opens 
B  new  office.  For  example,  OTS  approval  of  an 
application  to  obtain  fiduciary  powers  could 
establish  a  procedure  for  expansion  into  t#w  states 
under  a  notice  process.  See  62  FR  at  67699. 


of  this  initial  review,  OTS  believes  that 
a  new  application  is  not  always 
necessary  to  ensure  safe  and  sound 
fiduciary  operations  when  a  federal 
savings  association  with  existing  trust 
powers  expands  its  operations. 

Application  and  notice  requirements 
under  the  proposed  rule  would 
distinguish  between  new  activities  that 
materially  differ  from  previously 
approved  fiduciary  activities  and  other 
types  of  activities.  A  federal  savings 
association  would  engage  in  materially 
different  activities,  for  example,  if  the 
business  plan  supporting  the  approved 
trust  application  contemplated  only 
personal  trust  services  and  the  savings 
association  proposed  to  expand  its 
activities  to  manage  employee  benefit 
accounts. 

When  a  federal  savings  association 
conducts  fiduciary  activities  that  differ 
materially  from  previously  approved 
fiduciary  activities,  OTS  believes  that  its 
review  of  a  complete  trust  application  is 
necessary  to  ensure  that  the  proposed 
operations  are  consistent  with  the 
association's  experience,  resources,  and 
expertise.  Accordingly,  the  proposed 
rule  would  require  a  federal  savings 
association  with  previously  approved 
trust  powers  to  submit  a  complete  trust 
application  and  obtain  prior  OTS 
approval  before  it  may  conduct 
fiduciary  activities  that  are  materially 
different  from  activities  approved  in  the 
initial  trust  application. 

OTS  does  not  believe  that  a  federal 
savings  association  engages  in 
materially  different  activities  when  it 
merely  expands  the  geographic  scope  of 
previously  approved  activities. 
Accordingly,  the  proposed  rule  would 
not  require  a  new  application  before  the 
federal  savings  association  commences 
such  activities.  However,  to  ensure  that 
OTS  is  adequately  informed  when  an 
association  expands  the  geographic 
scope  of  its  activities  into  a  new 
jurisdiction,  the  proposed  rule  would 
require  a  federal  savings  association  to 
notify  the  OTS  within  ten  days  after 
commencing  such  fiduciary  activities  in 
a  new  state.^s  A  federal  savings 
association  would  not  be  required  to 
notify  OTS,  however,  to  move 


-5  Proposed  §  550.125  sets  out  the  requirements 
for  this  notice.  Specifically,  the  savings  association 
would  be  required  to  identify  each  new  state, 
describe  the  fiduciary  activities  the  association  is  or 
will  be  conducting  in  each  new  state,  and  provide 
sufficient  information  to  support  a  conclusion  that 
the  activities  are  permissible  in  each  new  state. 
Sufficient  information  to  support  a  conclusion  that 
thej|tivities  are  permissible  in  the  new  state  will 
dejNnd  on  the  specific  circumstances  of  each  case. 
Whore  state  law  is  clear  and  the  proposed  activities 
are  straightforward,  a  more  limited  discussion  may 
suffice.  A  complicated  bfl^iness  plan  in  a  state  with 
unclear  law  may  require  an  opinion  of  counsel. 


previously  approved  activities  within  a 
state.  Similarly,  no  notice  is  required  if 
the  activities  in  a  new  state  will  consist 
only  of  activities  ancillary  to  the 
exercise  of  the  association's  fiduciary 
business. 

OTS  has  incorporated  the  application 
and  notice  requirements  in  a  chart  at 
proposed  §  550.70.  OTS  would  also 
make  other  technical  revisions  to 
existing  part  550  to  reflect  the  described 
changes. 

3.  Deposit  of  Fiduciary  Funds  Awaiting 
Investment  or  Distribution  (Proposed 
§550.310) 

Existing  §  550.300  permits  a  federal 
savings  association  to  deposit  fimds  of 
a  fiduciary  account  that  are  awaiting 
investment  or  distribution  in  self- 
deposits  or  in  deposits  with  an  affiliate. 
If  the  FDIC  does  not  insure  the  entire 
amount  of  the  self-deposit  or  the 
affiliate  deposit,  the  association  must  set 
aside  collateral  as  security.  12  CFR 
550.310. 

OCC  has  a  similar  rule  at  12  CFR  9.10. 
OCC's  rule,  however,  states  that  if  the 
FDIC  does  not  insure  the  funds 
deposited  with  the  institution,  the  bank 
must  set  aside  collateral  as  security  for 
a  self-deposit,  but  may  set  aside 
collateral  for  the  deposit  with  an 
affiliate.  The  OCC  has  interpreted  this 
section  to  mean  that  the  collateral  for 
fiduciary  funds  deposited  with  an 
affiliate  may  come  from  either  the  bank 
or  its  affiliate.26 

When  it  revised  §  550.310  in  1997. 
OTS  clearly  expressed  its  intent  to 
conform  the  substance  of  its  rules  to  the 
OCC's  rules.  See  62  FR  39477  (July  23, 
1997).  Accordingly,  OTS  proposes  to 
amend  its  rules  to  state  that  if  FDIC  does 
not  insure  the  entire  amount  of  an 
affiliate  deposit,  either  the  savings 
association  or  the  affiliate  must  set  aside 
collateral  as  security. 

4.  Activities  Exempt  From  Part  550 
(Proposed  §  550.580) 

Existing  §  550.580  describes  when  a 
federal  savings  association  may  conduct 
fiduciary  activities  without  obtaining 
fiduciary  powers  from  OTS.  The 
purpose  of  this  section-is  to  exempt 
those  fiduciary  relationships  authorized 
in  section  5(I)'of  the  HOLA,  12  U.S.C. 
1464(1).  Section  5(1)  states: 

A  Federal  savings  association  is  authorized 
to  act  as  trustee  of  any  trust  created  or 
oi^anized  in  the  United  States  and  foiining 
part  of  a  stock  bonus,  pension,  or  profit- 
sharing  plan  which  qualifies  or  qualified  for 
specific  tax  treatment  under  section  401(d)  of 
[the  Internal  Revenue  Code],  and  as  trustee 


2a  OCC  Interpretive  Letter  «  699,  dated  November 
6. 1995. 
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or  custodian  of  an  individual  retirement 
account  within  the  meaning  of  section  408  of 
[the  Internal  Revenue  Code)  if  the  funds  of 
such  trust  or  account  are  invested  only  in 
savings  accounts  or  deposits  in  such  Federal 
savings  association  or  in  obligations  or 
securities  issued  by  such  Federal  savings 
association. 

These  types  of  accounts  are  addressed 
under  existing  §§  550.580(a)  and  (b). 

Existing  §  550.580(c),  however,  edso 
exempts  a  federal  savings  association 
when  it  acts  as  trustee  of  a  fiduciary 
account  that  involves  no  active 
fiduciary  duties,  provided  that 
applicable  law  authorizes  the  savings 
association  to  act  in  that  capacity. 
Several  a.ssociations  have  attempted  to 
rely  on  paragraph  (c)  to  argue  they  do 
not  need  to  obtain  fiduciary  powers 
when  acting  as  a  directed  trustee  for 
non-IRA  accoimts.  Since  these  activities 
are  beyond  the  scope  of  section  5(1)  of 
the  HOLA,  OTS  is  proposing  to  delete 
§  550.580(c). 

OTS  also  proposes  to  amend 
§  550.580  to  clarify  that  a  federal  savings 
association  conducting  fiduciary 
activities  in  an  exempt  capacity  may 
only  invest  the  funds  in  the  trust  or 
accoimt  in  the  investments  described  in 
§  550.600.  Finally,  the  proposal  includes 
additional  clarifying  amendments  to 
this  section  and  §  550.600. 

n.  Solicitatioa  of  Comments  Regarding 
the  Use  of  Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  requires  federal  banking 
agencies  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  OTS  invites  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand.  For 
example: 

Did  we  organize  the  material  to  suit 
your  needs?  For  example,  several  of  the' 
proposed  rules  set  out  requirements  in 
a  chart,  rather  than  in  standard 
regulation  text.  See  proposed  §§  550.70, 
551.90  and  551.100.  OTS  specifically 
requests  comment  whether  these  charts 
are  clearer  and  more  helpful.  If  not,  how 
could  the  material  be  better  organized? 

Do  we  clearly  state  the  requirements 
in  the  rule?  If  not,  how  coiild  the  rule 
be  more  clearly  stated? 

Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear?  If 
so,  what  language  requires  clarification? 

Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand?  If  so,  what  changes  to  the 
format  would  make  the  rule  easier  to 
understand? 

Would  more  (but  shorter)  sections  be 
better?  If  so,  what  sections  should  be 
changed? 


What  else  could  we  do  to  make  the 
rule  easier  to  imderstand? 

m.  Regulatory  Flexibility  Act 

When  an  agency  issues  a  rulemaking 
proposal,  the  Regulatory  Flexibility  Act 
(RFA)  requires  the  agency  to  "prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis" 
which  will  "describe  the  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603(a).  Section  605  of  the  RFA 
allows  an  agency  to  certify  a  rule,  in  lieu 
of  preparing  an  analysis,  if  the  proposed 
rulemaking  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

OTS  has  prepared  an  IRFA  for  part 
551  but  not  for  part  550.  Most  of  the 
proposed  changes  to  part  550  merely 
codify  OTS  existing  regulatory 
interpretations  regarding  the  scope  of 
fiduciary  powers,  multi-state  operations, 
and  the  impact  of  federal  law.  To  the 
extent  that  proposed  part  550  modifies 
existing  requirements,  the  proposed  rule 
would  reduce  biu-den  by  elimiiTating 
application  requirements  under  certain 
circumstances,  by  substituting  notices 
for  applications  in  other  circumstances, 
and  by  providing  greater  flexibility 
regarding  the  collateralization  of 
deposits  of  fiduciary  funds.  The  rule 
would  also  clarify  the  scope  of  activities 
that  are  exempt  from  part  550  under 
section  5(7)  of  the  HOLA.  While  the 
proposed  rule  would  eliminate 
§  550.580(c),  which  exempts  federal 
savings  associations  that  act  as  trustees 
of  fiduciary  accounts  that  involve  no 
active  fiduciary  duties,  OTS  is  not 
aware  of  any  small  federal  savings    < 
associations  that  rely  on  this  provision. 
Accordingly,  OTS  certifies  to  the  Chief 
Coimsel  of  Advocacy  of  the  SmaU 
Business  Administration  that  the 
proposed  changes  to  part  550  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

Because  the  recordkeeping  and 
confirmation  requirements  are  new  for 
savings  associations,  OTS  cannot 
determine  whether  the  proposed 
addition  of  part  551  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  However,  we 
have  consulted  supporting  statements 
filed  by  the  OCC  for  substantially 
identical  requirements  in  connection 
with  a  1999  submission  under  the 
Paperwork  Reduction  Act.  Because 
savings  associations  are  now  considered 
"banks"  for  purposes  of  the  broker- 
dealer  registration  requirements  and 
because  OTS  has  modeled  the  propped 
rule  on  the  OCC's  recordkeeping  an^ 
confirmation  rules,  OTS  believes  that 
OCC's  estimated  annual  paperwork  cost 
of  complying  with  the  regulations 


provides  a  reasonable  starting  point  for 
OTS's  analysis  of  the  cost  to  small 
business  entities  to  comply  with  the 
proposed  rule.  These  estimates  are 
discussed  under  section  B — 
Requirements  of  the  proposed  rule. 

A  description  of  the  reasons  why  OTS 
is  considering  this  action,  and  a 
statement  of  the  objectives  of,  and  legal 
basis  for,  proposed  part  551  are 
included  in  the  supplementary  material 
above. 

A.  Small  Entities  to  Which  the  Proposed 
Rule  Would  Apply 

Proposed  part  551  would  apply  to 
savings  associations  that  effect 
securities  transactions  for  customers. 
OTS  calculates  that  as  of  April  26,  2002, 
it  regulates  approximately  1 ,009  savings 
associations.  Of  these  savings 
associations  approximately  557  savings 
associations  hold  assets  under  $150 
million.  Small  depository  institutions 
are  generally  defined,  for  RFA  purposes, 
as  those  with  assets  under  $150  million. 

In  all  likelihood,  however,  this 
niunber  substantially  overstates  the 
number  of  small  savings  associations 
that  may  be  effected  by  the  rule.  No 
savings  associations  are  ciurently 
registered  with  the  SEC  as  broker- 
dealers,  although  some  provide  such 
services  to  their  customers  through 
arrangements  with  a  third  party  broker- 
dealer.  Because  the  new  SEC  rule 
permitting  savings  associations  to 
perform  broker-dealer  activities  without 
registering  is  so  recent,  OTS  has  no 
information  concerning  how  many  of  its 
savings  associations,  large  or  small, 
have  commenced  or  are  contemplating 
commencing  these  operations. 
Accordingly,  OTS  specifically  seeks 
comment  on  the  niunber  and  size  of 
small  savings  associations  that  may  be 
affected  by  this  rule. 

B.  Requirements  of  the  Proposed  Rule 

As  described  more  fully  in  the 
supplementary  information  section,  the 
propoaA  rule  would  require  savings 
associanons  to  retain  records  of 
securities  transactions,  send 
confirmation  of  the  transactions  to 
customers,  settle  securities  transactions 
within  certain  timeframes,  and  establish 
and  maintain  specific  written  policies 
and  procedures  regarding  securities 
transactions. 

Subpart  A  of  the  proposed  rule 
establishes  the  minimiun  recordkeeping 
requirements  for  savings  associations 
concerning  securities  transactions  with 
their  customers.  This  provision  requires 
that  the  savings  association  maintain 
essential  records  necessary  to  track 
seciuitias  transactions.  This  type  of 
recordkeeping  is  a  usual  and  customary 
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process  for  a  savings  association. 
Consequently,  most  savings  associations 
should  be  partially  or  fully  prepared  to 
meet  the  recordkeeping  requirements. 
While  we  believe  that  this  requirement 
should  not  impose  significant  burdens, 
savings  associations  may  inciu 
additional  persoimel  (managerial, 
computer,  and  support  staff),  data 
storage,  and  other  costs  to  the  extent 
that  existing  resoiuces  are  insufficient. 

Subpart  B  would  establish 
requirements  for  confirmation  notices 
and  subpart  C  would  address  the  timing 
of  settlement  for  securities  transactions. 
To  the  extent  that  existing  practices  and 
available  resources  are  insufficient, 
savings  associations  may  need  the 
assistance  of  legal  and  securities 
professionals  and  other  personnel 
(managerial,  computer,  and  support 
staff)  to  ensure  that  notices  meet  the 
content  requirements  and  are  provided 
within  the  time  frames  set  forth  in  the 
regulation,  and  to  ensure  that  seciuities 
transactions  close  within  the  times 
.  specified  in  the  rule. 

I  Finally,  subpart  D  would  require  the 
savings  association  to  establish  and 
follow  various  policies  and  procedures 
to  govern  securities  transactions. 
Savings  associations  commonly  develop 
and  implement  policies  and  procedures 
in  many  of  the  areas  addressed  by  the 
proposed  rules  (for  example,  the 
assignment  of  responsibility  for  the 
oversight  of  personnel).  Accordingly, 
most  savings  associations  should  be 
partially  prepared  to  meet  these 
requirements.  However,  the 
development  of  policies  and  procedures 
on  matters  specific  to  securities 
transactions  may  require  the  assistance 
of  legal  and  securities  professionals. 
Compliance  with  these  policies  and 
procedures  may  require  additional 
personal,  training,  and  other  costs. 

II  Based  on  OCC  estimates,  OTS 
calculates  that  this  rule  will  impose  at 
least  $264  in  additional  costs  on  small 
savings  associations  that  begin  to  effect 
securities  transactions  on  behalf  of 
customers. 2''  The  development  of 
policies  and  procedures,  however,  may 
require  the  assistance  of  legal  or 
securities  professionals  which  were  not 
included  in  OCC's  estimate. 
Accordingly,  OTS  has  included 
additional  costs  of  $305  to  $403  to 
reflect  the  efforts  of  these 


professionals. 28  Accordingly,  OTS 
estimates  that  the  total  cost  of 
complying  with  this  rule  will  be  $569  to 
$667  per  small  institution.  OTS  notes 
that  these  costs  will  drop  in  subsequent 
years  because  thrifts  will  not  be 
required  to  develop,,  and  will  only  be 
required  to  update,  policies  and 
procedures  on  effecting  seciuities 
transactions. 

OTS  solicits  comment  on  its  estimates 
of  the  costs  of  the  potential  burdens  and 
on  ways  to  minimize  burden. 

C.  Significant  Alternatives 

Section  603(c)  of  the  RFA  requires 
OTS  to  describe  any  significant 
alternatives  to  the  proposed  rule  that 
accomplish  the  stated  objectives  of  the 
rule  while  minimizing  any  significant 
economic  impact  of  the  rule  on  small 
entities.  Section  603(c)  lists  several 
examples  of  significant  alternatives, 
including:  (1)  Establishing  different 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (2) 
clarifying,  consolidating,  or  simplifying 
compliance  and  reporting  requirements 
for  small  entities;  (3)  using  performance 
standards  rather  than  design  standards; 
and  (4)  excepting  small  entities  from 
coverage  of  the  rule  or  a  part  of  the  rule. 

OTS  considered  recommending, 
rather  than  requiring,  recordkeeping  and 
confirmation  provisions  regarding 
securities  transactions  conducted  by 
savings  associations,  but  decided  that 
such  an  approach  was  inappropriate. 
The  SEC  and  the  other  federal  banking 
regulators  have  created  a  regulatory 
scheme  designed  to  protect  investors 
through  adequate  disclosure  of 
information  and  to  discourage  and 
detect  fraudulent  seciuities  practices 
through  prudent  recordkeeping 
requirements.  OTS  believes  that  similar 
provisions  are  necessary  to  bring  the 
savings  association  industry  into 
conformity  with  the  standards  of  the 
securities  and  banking  industries  for 
effecting  securities  transactions. 

OTS,  nowever,  has  attempted  to 
minimize  the  economic  impact  of  the 
proposed  rules  on  savings  associations, 
including  small  savings  associations, 
while  still  achieving  the  overall 
objectives  of  the  regulation.  OTS  has 
included  several  exemptions  to  the  rule 
that  may  be  available  to  small  savings 


It 


27  0(X  estimated  that  banks  would  incur  1 1 
lOurs  of  additional  burden  in  their  Rrst  year  and 
an  additional  4  hours  thereafter,  h  further  estimated 
that  80  percent  of  the  burden' would  be  clerical  at 
a  cost  of  $20  per  hour  and  that  20  percent  of  the 
burden  would  be  managerial  at  $40  per  hour.  Thus, 
the  average  annual  cost  of  each  hour  is  $24. 


*«The  average  billing  rate  for  a  partner  in  a 
United  States  law  firm  with  less  than  nine  lawyers 
is  S183  per  hour.  The  average  billing  rate  for  an 
associate  in  such  a  firm  is  $139  per  hour.  1999 
Survey  of  Law  Firm  Economics.  Altman  Weil  Pensa 
Publications.  Inc.,  reported  at  wwM-./awyers.com. 
Using  OCX's  estiitiate  that  the  rule  imposes  a 
maximum  of  2.2  managerial  burden  hours.  OTS 
estimates  that  these  costs  will  be  between  S305  and 
S403. 


associations.  For  example,  proposed 
§  551.20(b)(1)  exempts  savings 
associations  from  certain  recordkeeping 
and  policy  and  procedure  requirements 
if  the  institution  conducts  fewer  than 
500  securities  transactions  for  customers 
(excluding  transactions  in  government 
securities).  Similarly,  proposed 
§  551.20(b)(2)  exempts  savings 
associations  who  conduct  fewer  than 
500  government  securities  transactions 
from  certain  recordkeeping 
requirements.  OTS  believes  that  many 
small  associations  will  take  advantage  of 
these  exemptions.  Moreover.  OTS 
continues  to  have  the  ability  under  12 
CFR  500.30(a)  to  waive  any 
recordkeeping  or  confirmation 
requirements  upon  a  finding  of  good 
cause.  This  provision  permits  OTS  to 
minimize  any  significant  economic 
impact  of  a  provision  on  a  specific 
institution  on  a  case-by-case  basis. 

Finally,  OTS  has  included  a 
substantial  amount  of  flexibility  in  the 
rule.  For  example,  a  savings  association 
may  maintain  required  records  in  any 
manner,  form,  or  format  that  it  deems 
appropriate.  Further,  the  rules  would 
specifically  permit  the  use  of  electronic 
storage  media  and  the  provision  of 
notices  through  electronic  means.  See 
proposed  §§551.60  and  551.110.  In 
addition,  several  provisions  permit  a 
savings  association,  through  the 
agreement  with  the  customer,  to  modify 
the  requirements  of  the  part. 

OTS  requests  comment  on  the 
burdens  associated  with  the  proposed 
rule  and  whether  any  further  exceptions 
for  small  institutions  would  be 
appropriate. 

D.  Other  Matters 

There  are  no  federal  rules  or  statutes 
that  duplicate,  overlap,  or  conflict  with 
the  proposed  rule.  However,  a"s  noted 
above,  the  SEC  and  the  other  banking 
regulators  have  adopted  substantially 
similar  recordkeeping  and  confirmation 
requirements  for  broker-dealers  and 
other  depository  institutions. 

OTS  invites  comments  on  the  burdens 
associated  with  the  proposed  rule  that 
affect  small  savings  associations,  and 
whether  any  modifications  or 
exemptions  from  the  rules  for  small 
savings  associations  would  be 
appropriate. 

IV.  Paperwork  Reduction  Act 

OTS  has  a  continuing  interest  in  the 
public's  opinion  of  our  collections  of 
information.  OTS  welcomes  any 
comments  on  the  collection 
requirements  in  the  proposal.  OTS 
specifically  invites  comment  on: 

(1)  Whether  the  proposed  collection 
of  information  contained  in  this  notice 
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of  proposed  rulemaking  is  necessary  for 
the  proper  performance  of  the  agency's 
functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  luiless  it  displays  a 
currently  valid  OMB  control  number. 
The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Send 
comments  on  the  collection  of 
information  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Alexander  T.  Hunt, 
Washington,  DC  20503,  or  e-mail  to 
ahunt®omb.eop.gov,  with  copies  to 
Information  Collection  Comments,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  or  e-mail  to 
infocollection .  commen  ts@ots.treas.gov. 

The  collection  of  information 
requirements  regarding  fiduciary 
activities  in  this  proposed  rule  are 
found  in  §  550.125.  OTS  requires  the 
information  called  for  under  §  550.125 
in  order  to  know  when  a  federal  savings 
association  is  acting  in  a  fiduciary 
capacity  in  a  new  state  or  conducting 
fiduciary  activities  that  differ  from  those 
that  OTS  has  already  approved.  Under 
a  paperwork  submission  OTS  filed  in 
2001  (OMB  Control  No.  1550-0037), 
OTS  has  estimated  that  10  respondents 
file  trust  powers  applications  annually 
and  spend  approximately  9  hours 
compiling  the  application.  Although  the 
number  of  respondents  should  not 
change  under  the  proposal,  the  hours 
needed  to  file  the  streamlined  notice 
required  in  §  550.125  should  be 
significantly  less  than  the  time  needed 
to  file  a  complete  trust  powers 
application.  Substituting  the  notice 
requirement  for  a  complete  application 
should  decrease  the  burden  hours  irom 
9  to  approximately  3,  resulting  in  a 
decrease  in  biu-den  hours  from  90  to  30. 

OTS  requires  the  information  called 
for  under  §§  551.50,  551.70-.100, 
551.140,  and  551.150  of  the  proposal  to 
establish  an  audit  trail.  OTS  uses  this 


audit  trail  in  its  regulatory  examinations 
as  a  tool  to  evaluate  a  savings 
association's  compliance  with  banking 
and  securities  laws  and  regulations, 
such  as  the  anti-fraud  provisions  of  the 
federal  securities  laws.  Further,  the 
records  provide  a  basis  for  adequate 
disclosure  to  customers  who  effect 
securities  transactions  through  savings 
associations. 

Under  12  U.S.C.  1464(n),  OTS  has 
supervisory  responsibility  for  the 
fiduciary  powers  of  federal  savings 
associations.  Further,  under  12  U.S.C. 
1463(a)  and  12  U.S.C.  1464(a),  the 
Director  of  OTS  may  prescribe  rules  and 
regulations  to  carry  out  its  responsibility 
to  provide  for  the  operation  and 
regulation  of  savings  associations.  The 
proposed  recordkeeping  and 
confirmation  rules  are  necessary  for 
OTS  to  effectively  carry  out  its  statutory 
responsibilities. 

In  estimating  the  potential  number  of 
respondents,  OTS  has  used  the  number 
of  OTS-supervised  savings  associations 
as  of  April  26,  2002.  That  niunber  is 
1009.  C3xu-  estimate  of  the  burden  hours 
for  respondents  is  based  on  the  OCC's 
and  FDIC's  paperwork  discussions  in 
their  final  rules  published  in  1995  and 
1996,  respectively,  as  well  as  those 
agencies'  updates  of  their  paperwork 
analyses  in  1999. 

The  recordkeepers/respondents  are 
federal  and  state  savings  associations. 

Estimated  number  of  recordkeepers 
and/or  respondents:  1009. 

Estimated  average  annifal  burden 
hours  per  recordkeeper/ respondent:  1 1 . 

Estimated  total  annual  recordkeeping 
burden:  11,099  hours. 

As  noted,  many  savings  associations 
contract  with  third-party  registered 
broker-dealers  to  effect  securities 
transactions.  Moreover,  at  the  request  of 
OTS  trust  examiners,  many  federal 
savings  associations  with  trust 
departments  have  been  keeping  records 
similar  to  those  required  by  the  proposal 
on  recordkeeping  and  confirmation 
requirements.  Accordingly,  OTS 
anticipates  that  the  start  up  costs  to 
savings  associations  of  the 
recordkeeping  and  confirmation 
requirements  will  be  minimal.  Records 
imder  part  551  are  to  be  maintained  for 
at  least  three  years. 

V.  Unfunded  Mandates  Act 

OTS  has  determined  that  the 
proposed  rule  will  not  result  in 
expenditures  by  state,  local,  or  tribal 
governments  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  this 
rulemaking  is  not  subject  to  section  202 
of  the  Unfunded  Mandates  Act. 


VI.  Executive  Order  12866 

OTS  has  determined  that  the 
proposed  rule  does  not  constitute  a 
"significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects 

12  CFR  Part  550 

Accoimting,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Trusts  and  trustees. 

12  CFR  Part  551 

Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities,  Trusts  and  trustees. 

Accordingly,  OTS  amends  chapter  V, 
title  12,  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  550— {AMENDED] 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464. 

2.  Section  550.20  is  revised  to  read  as 
follows: 

S  550.20    What  are  fiduciary  powers? 

Fiduciary  powers  are  the  authority 
that  the  O'TS  permits  you  to  exercise 
under  12  U.S.C.  1464(n). 

3.  Section  550.60  is  amended  by 
adding  definitions  of  the  phrases 
"activities  ancillary  to  your  fiduciary 
business"  and  "fiduciary  activities"  in 
alphabetical  order,  to  read  as  follows: 

§550.60    What  other  definitions  apply  to 
this  part? 

Activities  ancillary  to  yoiu'  fiduciary 
business  include  advertising,  marketing, 
or  soliciting  fiduciary  business, 
contacting  existing  or  potential 
customers,  answering  questions  and 
providing  information  to  customers 
related  to  their  accounts,  acting  as 
liaison  between  you  and  your  customer 
(for  example,  forwarding  requests  for 
distribution,  changes  in  investment 
objectives,  forms,  or  funds  received 
from  the  customer),  and  inspecting  or 
maintaining  custody  of  fiduciary  assets 
or  holding  title  to  real  property. 
***** 

Fiduciary  activities  include  accepting 
a  fiduciary  appointment,  executing 
fiduciary-related  docum^ts,  providing 
investment  advice  for  a  fee  regarding 
fiduciary  assets,  or  making  discretionary 
decisions  regarding  investment  or 
distribution  of  assets. 


4.  Section  550.70  is  revised  to  read  as 
follows: 
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§  550.70    Must  I  obtain  OTS  approval  or  file 
a  notice  before  I  exercise  fiduciary  powers? 

You  should  refer  to  the  following 
chart  to  determine  if  you  must  obtain 


OTS  approval  or  file  a  notice  with  OTS 
before  you  exercise  fiduciary  powers. 
This  chart  does  not  apply  to  activities 


that  are  exempt  under  subpart  E  of  this 
part. 


If  you  will  conduct.  .  . 


(a)  Fiduciary  activities  for  the  first  time 


(b)  Fiduciary  activities  that  are  materially  different  from  the 
that  OTS  has  previously  approved  for  you. 

(c)  Fiduciary  activities  that  are  not  materially  different  from  the 
I  that  OTS  has  previously  approved  for  you. 


<d)  Activities  that  are  ancillary  to  your  fiduciary  business 


activities 
activities 


Then. 


You  must  obtain  prior  approval  from  OTS  under  §§550.80-550.120  be- 
fore you  conduct  the  activities. 

You  must  obtain  prior  approval  from  OTS  under  §§550.80-550.120  be- 
fore you  conduct  the  activities. 

You  must  file  a  written  notice  described  at  §550.125  if  you  commence 
the  activities  in  a  new  State. 

You  do  not  need  to  file  a  written  notice  if  you  commence  the  activities 
at  a  new  location  in  a  State  where  you  already  conduct  these  activi- 
ties. 

You  do  not  have  to  obtain  prior  OTS  approval  or  file  a  notice  with  OTS. 


5.  A  new  section  550.125  is  added  to 
slubpart  A  to  read  as  follows. 

§  550.1 25    How  do  I  file  the  notice  under 
§  550.70(c)?    - 

(a)  If  you  are  required  to  file  a  notice 
under  §  550.70(c),  within  ten  days  after 
you  commence  the  fiduciary  activities 
in  a  new  State,  you  must  file  a  vmtten 
notice  that  identifies  each  new  State  in 
which  you  conduct  or  will  conduct 
fiduciary  activities,  describe  the 
fiduciary  activities  that  you  conduct  or 
will  conduct  in  each  new  State,  and 
provide  sufficient  information 
supporting  a  conclusion  that  the 
activities  are  permissible  in  the  State. 

(b)  You  must  file  the  notice  with  the 
appropriate  OTS  Regional  Office  at  the 
address  in  §  516.40(a)  of  this  chapter. 

1 1  6.  Section  550.130  is  revised  to  read 
as  follows: 

§  550.1 30    How  may  I  conduct  multi-state 
operations? 

(a)  Conducting  fiduciary  activities  in 
more  than  one  State.  You  may  conduct 
fiduciary  activities  in  any  State,  subject 
to  the  application  and  notice 
requirements  in  subpart  A  of  this  part. 

Id)  Serving  customers  in  more  than 
3ne  State.  When  you  conduct  fiduciary 
activities  in  a  State: 

(1)  You  may  market  your  fiduciary 
services  to,  and  act  as  a  fiduciary  for, 
customers  located  in  any  State,  may  act 
as  a  fiduciary  for  relationships  that 
include  property  located  in  other  States, 
and  may  act  as  a  testamentary  trustee  for 
a  testator  located  in  other  States. 

(2)  You  may  establish  or  utilize  an 
office  in  any  State  to  perform  activities 
that  are  ancillary  to  your  fiduciary 
business. 

7.  Section  550.135  is  added  to  read  as 
follows: 

§  550.1 35    What  State  laws  apply  to  my 
operations? 

(a)(1)  The  State  laws  that  apply  to  you 
by  virtue  of  12  U.S.C.  1464(n)  are  the 
laws  of  the  States  in  which  you  conduct 


fiduciary  activities.  For  each  individual 
State,  you  may  conduct  fiduciary 
activities  in  the  capacity  of  trustee, 
executor,  administrator,  guardian,  or  in 
any  other  fiduciary  capacity  the  State 
permits  for  its  State  banks,  trust 
companies,  or  other  corporations  that 
compete  with  Federal  savings 
associations  in  the  State. 

(2)  For  each  fiduciary  relationship, 
the  State  referred  to  in  12  U.S.C.  1464(n) 
is  the  State  in  which  you  conduct 
fiduciary  activities  for  that  relationship. 

(b)  Except  for  State  laws  made 
applicable  to  you  by  virtue  of  12  U.S.C. 
1464(n),  State  laws  that  purport  to 
regulate  any  other  aspect  of  your 
fiduciary  activities  do  not  apply  to  your 
fiduciary  operations. 

8.  Section  550.310  is  amended  by 
removing  the  first  sentence  and  adding 
two  sentences  in  its  place  to  read  as 
follows: 

§  550.310    What  if  the  FDIC  does  not  insure 
the  deposits? 

If  the  FDIC  does  not  insure  the  entire 
amount  of  a  self  deposit,  you  must  set 
aside  collateral  as  security.  If  the  FDIC 
does  not  insure  the  entire  amoimt  of  an 
affiliate  deposit,  you  or  yoiu  affiliate 
must  set  aside  collateral  as 
security.*   *   * 

9.  In  §  550.580,  paragraph  (c)  is 
removed  and  the  heading  and 
introductory  text  of  §550.580  are 
amended  to  read  as  follows: 

§  550.580    When  may  I  conduct  fiduciary 
activities  without  obtaining  OTS  approval? 

Subject  to  the  requirements  of  this 
subpart  E,  you  do  not  need  OTS 
approval  under  subpart  B  of  this  part  if 
you  conduct  fiduciary  activities  in  the 
following  fiduciary  capacities: 
***** 

10.  The  heading  and  introductory  text 
of  §  550.600  are  revised  to  read  as 
follows: 


S  550.600    How  may  funds  b«  invested 
when  I  act  In  an  exempt  fiduciary  capacity? 

U  you  act  in  an  exempt  fiduciary 
capacity  under  §  550.580,  the  funds  of 
the  fiduciary  account  may  be  invested 
only  in  the  following: 


11.  A  new  part  551  is  added  as 
follows: 

PART  551— RECORDKEEPING  AND 
CONRRMATION  REQUIREMENTS  FOR 
SECURITIES  TRANSACTIONS 

Sec. 

551.10    What  does  this  part  do? 
551.20    Must  I  comply  with  this  part? 
551.30    What  requirements  apply  to 

excepted  transactions? 
551.40    What  deflnitions  apply  to  this  part? 

Subpart  A — Recordkeeping  Requirements 

551.50    What  records  must  L  maintain  for 

securities  transactions? 
551.60    How  must  I  maintain  my  records? 

Subpart  B— Content  and  Timing  of  Notice 

551.70    What  type  of  notice  must  I  provide 

when  I  effect  a  securities  transaction  for 

a  customer? 
551.80    How  do  I  provide  a  registered 

broker-dealer  confirmation? 
551.90    How  do  I  provide  a  written  notice? 
551.100    What  are  the  alternate  notice 

requirements? 
551.1 10    May  I  provide  a  notice 

electronically? 
551.120    May  I  charge  a  fee  for  a  notice? 

Subpart  C— Settlement  of  Securities 
Transactions 

551.130    When  must  I  settle  a  securities 
transaction? 

Subpart  D — Securities  Trading  Policies  and 
Procedures 

551.140    What  policies  and  procedures  must 

I  maintain  and  follow  for  securities 

transactions? 
551.150    How  do  my  officers  and  employees 

file  reports  of  personal  securities  trading 

transactions? 

Authority:  12  U.S.C.  1462a.  1463, 1464 
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1551.10    What  doM  this  part  do? 

This  part  establishes  recordkeeping 
and  confirmation  requirements  that 
apply  when  a  savings  association 
("you")  effects  certain  seciirities 
transactions  for  customers. 

S  551 .20    Must  I  comply  with  this  part? 

(a)  General.  Except  as  provided  under 
paragraph  (b)  of  this  section,  you  must 
comply  with  this  part  when: 

(1)  You  effect  a  seciirities  transaction 
for  a  customer. 

(2)  You  effect  a  transaction  in 
government  securities. 

(3)  You  effect  a  transaction  in 
municipal  securities  and  are  not 
registered  as  a  municipal  securities 
dealer  with  the  SEC. 

(4)  You  effect  a  securities  transaction 
as  fiduciary.  If  you  are  a  Federal  savings 
association,  you  also  must  comply  with 

^  .  12  CFR  part  550  when  you  effect  such 
a  transaction.  If  you  are  a  State  savings 
association,  you  must  comply  with 
applicable  law  when  you  effect  such  a 
transaction. 

(h)  Exceptions.  (1)  Small  number  of 
transactions.  You  are  not  required  to 
comply  with  §  551.50(b)  through  (d) 
(recordkeeping)  and  §  551.140(a) 
through  (c)  (policies  and  procedures),  if 
you  effected  an  average  of  fewer  than 
500  securities  transactions  per  year  for 
customers  over  the  three  prior  calendar 
years.  You  may  exclude  transactions  in 
government  securities  when  you 
calculate  this  average. 

(2)  Government  securities.  If  you 
effect  fewer  than  500  government 
securities  brokerage  transactions  per 
year,  you  are  not  required  to  comply 
with  §  551.50  (recordkeeping)  for  those 
transactions.  This  exception  does  not 
apply  to  government  securities  dealer 
transactions.  See  17  CFR  404.4(a). 

(3)  Municipal  seciuities.  If  you  are 
registered  with  the  SEC  as  a  "municipal 
securities  dealer,"  as  defined  in  15 
U.S.C.  78c(a)(30)  (see  15  U.S.C.  78o-4). 
you  are  not  required  to  comply  with  this 
part  when  you  conduct  mimicipal 
securities  transactions. 

(4)  Foreign  branches.  You  are  not 
required  to  comply  with  this  part  when 
you  conduct  a  transaction  at  your 
foreign  branch. 

(5)  Transactions  by  registered  broker- 
dealers.  You  are  not  required  to  comply 
with  this  part  for  securities  transactions 
effected  by  a  registered  broker-dealer,  if 
the  registered  broker-dealer  directly 
provides  the  customer  with  a 
confirmation.  These  transactions 
include  a  transaction  effected  by  yo^a 
employee  who  also  acts  as  an  employee 
of  a  registered  broker-dealer  ("dual 
employee"). 


§  551 .30    What  requirements  apply  to  all 
transactions? 

You  must  effect  all  transactions, 
including  transactions  excepted  under 
§  551.20,  in  a  safe  and  sound  manner. 
You  must  maintain  effective  systems  of 
records  and  controls  regarding  your 
customers'  seciuities  transactions. 
These  systems  must  clearly  and 
accurately  reflect  all  appropriate 
information  and  provide  an  adequate 
basis  for  an  audit. 

§  551 .40    What  definitions  apply  to  this 
part? 

Asset-backed  seciuity  means  a 
security  that  is  primarily  serviced  by  the 
cash  flows  of  a  discrete  pool  of 
receivables  or  other  financial  assets, 
either  fixed  or  revolving,  that  by  their 
terms  convert  into  cash  within  a  finite 
time  period.  Asset-backed  seciuity 
includes  any  rights  or  other  assets 
designed  to  ensure  the  servicing  or 
timely  distribution  of  proceeds  to  the 
seciuity  holders. 

Common  or  collective  investment 
fund  means  any  fund  established  under 
12  CFR  550.260(b)  or  12  CFR  9.18. 

Completion  of  the  transaction  means: 

(1)  If  the  customer  purchases  a 
security  through  or  from  you,  except  as 
pr(Jvided  in  paragraph  (2)  of  this 
definition,  the  time  the  customer  pays 
you  any  part  of  the  purchase  price.  If 
payment  is  made  by  a  bookkeeping 
entry,  the  time  you  make  the 
bookkeeping  entry  for  any  part  of  the 
purchase  price. 

(2)  ff  the  customer  purchases  a 
security  through  or  from  you  and  pays 
for  the  security  before  you  request 
payment  or  notify  the  customer  that 
payment  is  due,  the  time  you  deliver  the 
security  to  or  into  the  account  of  the 
customer. 

(3)  U  the  customer  sells  a  security 
through  or  to  you,  except  as  provided  in 
paragraph  (4)  of  this  definition,  the  time 
the  customer  delivers  the  security  to 
you.  If  you  have  custody  of  the  security 
at  the  time  of  sale,  the  time  you  transfer 
the  security  from  the  customer's 
account. 

r4)  U  the  customer  sells  a  security 
through  or  to  you  and  delivers  the 
security  to  you  before  you  request 
delivery  or  notify  the  customer  that 
delivery  is  due,  the  time  you  pay  the 
customer  or  pay  into  the  customer's 
account. 

Customer  means  a  person  or  account, 
including  an  agency,  trust,  estate, 
guardianship,  or  other  fiduciary  account 
for  which  you  effect  a  securities 
transaction.  Customer  does  not  include 
a  broker  or  dealer,  or  you  when  you: 

(1)  Act  as  a  broker  or  dealer; 


(2)  Act  as  a  fiduciary  with  investment 
discretion  over  an  account; 

(3)  Are  a  trustee  that  acts  as  the 
shareholder  of  record  for  the  purchase 
or  sale  of  securities;  or 

(4)  Are  the  issuer  of  securities  that  are 
the  subject  of  the  transaction. 

Debt  security  means  any  security, 
such  as  a  bond,  debenture,  note,  or  any 
other  similar  instrument  that  evidences 
a  liability  of  the  issuer  (including  any 
security  of  this  type  that  is  convertible 
into  stock  or  a  similar  security).  Debt 
security  also  includes  a  fractional  or 
participation  interest  in  these  debt 
securities.  Debt  security  does  not 
include  securities  issued  by  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940, 
15  U.S.C.  80a-l,  et  seq. 

Government  security  means: 

(1)  A  security  that  is  a  direct 
obligation  of,  or  an  obligation  that  is 
guaranteed  as  to  principal  and  interest 
by,  the  United  States; 

(2)  A  security  that  is  issued  or 
guaranteed  by  a  corporation  in  which 
the  United  States  has  a  direct  or  indirect 
interest  if  the  Secretary  of  the  Treasury 
has  designated  the  security  for 
exemption  as  necessary  or  appropriate 
in  the  public  interest  or  for  the 
protection  of  investors; 

(3)  A  security  issued  or  guaranteed  as 
to  principal  and  interest  by  a 
corporation  if  a  statute  specifically 
designates,  by  name,  the  corporation's 
securities  as  exempt  securities  within 
the  meaning  of  the  laws  administered  by 
the  SEC;  or 

(4)  Any  put,  call,  straddle,  option,  or 
privilege  on  a  government  security 
described  in  this  definition,  other  than 

a  put,  call,  straddle,  option,  or  privilege: 

(i)  That  is  traded  on  one  or  more 
national  securities  exchanges;  or 

(ii)  For  which  quotations  are 
disseminated  through  an  automated 
quotation  system  operated  by  a 
registered  securities  association. 

Investment  company  plan  means  any 
plan  under  which: 

(1)  A  customer  purchases  securities 
issued  by  an  open-end  investment 
company  or  unit  investment  trust 
registered  under  the  Investment 
Company  Act  of  1940,  making  the 
payments  directly  to,  or  made  payable 
to,  the  registered  investment  company, 
or  the  principal  underwriter,  custodian, 
trustee,  or  other  designated  agent  of  the 
registered  investment  company;  or 

(2)  A  customer  sells  securities  issued 
by  an  open-end  investment  company  or 
unit  investment  trust  registered  under 
the  Investment  Company  Act  of  1940 
under: 
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i)  An  individual  retirement  or 
individual  pension  plan  qualified  under 
the  Internal  Revenue  Code;  or 

(ii)  A  contractual  or  systematic 
agreement  under  which  the  customer 
purchases  at  the  applicable  public 
offering  price,  or  redeems  at  the 
applicable  redemption  price,  securities 
in  specified  amounts  (calculated  in 
security  units  or  dollars)  at  specified 
time  intervals,  and  stating  the 
commissions  or  charges  (or  the  means  of 
calculating  them)  that  the  customer  will 
pay  in  connection  with  the  purchase. 

Investment  discretion  means  the  same 
as  under  12  CFR  550.40(a). 

Municipal  security  means: 

(1)  A  security  that  is  a  direct 
obligation  of,  or  an  obligation 
guaranteed  as  to  principal  or  interest  by, 
a  State  or  any  political  subdivision,  or 
any  agency  or  instrumentality  of  a  State 
or  any  political  subdivision. 

(2)  A  security  that  is  a  direct 
obligation  of,  or  an  obligation 
guaranteed  as  to  principal  or  interest  by, 
any  municipal  corporate  instrumentality 
of  one  or  more  States;  or 

(3)  A  security  that  is  an  industrial 
development  bond,  the  interest  on 
which  is  excludable  from  gross  income 
under  section  103(a)  of  the  Code  (26 
U.S.C.  103(a)). 

Periodic  plan  means  a  written 
document  that  authorizes  you  to  act  as 
agent  to  purchase  or  sell  for  a  customer 
a  specific  security  or  securities  (other 
than  securities  issued  by  an  open  end 
investment  company  or  unit  investment 
trust  registered  under  the  Investment 
Company  Act  of  1940).  The  written 
document  must  authorize  you  to 
purchase  or  sell  in  specific  amounts 
(calculated  in  security  units  or  dollars) 
or  to  the  extent  of  dividends  and  funds 
available,  at  specific  time  intervals,  and 
must  set  forth  the  commission  or 
charges  to  be  paid  by  the  customer  or 
the  manner  of  calculating  them. 

SEC  means  the  Securities  and 
Exchange  Commission. 

Security  means  any  note,  stock, 
treasury  stock,  bond,  debenture, 
certificate  of  interest  or  participation  in 
any  profit-sharing  agreement  or  in  any 
oil,  gas,  or  other  mineral  royalty  or 
lease,  any  collateral-trust  certificate, 
preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract,  voting-trust 
certificate,  and  any  put,  call,  straddle, 
option,  or  privilege  on  any  security  or 
group  or  index  of  securities  (including 
any  interest  therein  or  based  on  the 
value  thereof),  or,  in  general,  any 
instrument  commonly  known  as  a 
"security";  or  any  certificate  of  interest 
or  participation  in,  temporary  or  interim 
certificate  for,  receipt  for,  or  warrant  or 


right  to  subscribe  to  or  purchase,  any  of 
the  foregoing.  Security  does  not  include 
currency;  any  note,  draft,  bill  of 
exchange,  or  banker's  acceptance  which 
has  a  maturity  at  the  time  of  issuance  of 
less  than  nine  months,  exclusive  of  days 
of  grace,  or  any  renewal  thereof,  the 
maturity  of  which  is  likewise  limited;  a 
deposit  or  share  account  in  a  Federal  or 
State  chartered  depository  institution;  a 
loan  participation;  a  letter  of  credit  or 
other  form  of  bank  indebtedness 
incurred  in  the  ordinary  course  of 
business;  units  of  a  collective 
investment  fund;  interests  in  a  variable 
amount  (master)  note  of  a  borrower  of 
prime  credit;  U.S.  Savings  Bonds;  or  any 
other  instrument  OTS  determines  does 
not  constitute  a  security  for  purposes  of 
this  part. 

Sweep  account  means  any 
prearranged,  automatic  transfer  or 
sweep  of  funds  above  a  certain  dollar 
level  from  a  deposit  account  to  purchase 
a  security  or  securities,  or  any 
prearranged,  automatic  redemption  or 
sale  of  a  security  or  securities  when  a 
deposit  account  drops  below  a  certain 
level  with  the  proceeds  being 
transferred  into  a  deposit  account. 

Subpart  A— Recordkeeping 
Requirements 

§  551 .50    What  records  must  I  ntaintain  for 
securities  transactions? 

If  you  effect  securities  transactions  for 
customers,  you  must  maintain  all  of  the 
following  records  for  at  least  three  years: 

(a)  Chronological  records.  You  must 
maint^n  an  itemized  daily  record  of 
each  purchase  and  sale  of  securities  in 
chronological  order,  including: 

(1)  The  account  or  customer  name  for 
which  you  effected  each  transaction; 

(2)  The  name  and  amount  of  the 
securities; 

(3)  The  unit  and  aggregate  purchase  or 
sale  price; 

(4)  The  trade  date;  and 

(5)  The  name  or  other  designation  of 
the  registered  broker-dealeror  other 
person  from  whom  you  purchased  the 
securities  or  to  whom  you  sold  the 
securities. 

(b)  Account  records.  You  must 
maintain  account  records  for  each 
customer  reflecting: 

(1)  Purchases  and  sales  of  securities; 

(2)  Receipts  and  deliveries  of 
securities; 

(3)  Receipts  and  disbursements  of 
cash;  and 

(4)  Other  debits  and  credits  pertaining 
to  transactions  in  securities. 

(c)  Memorandum  (order  ticket).  You 
must  make  and  keep  current  a 
memorandum  (order  ticket)  of  each 
order  or  any  other  instruction  given  or 


received  for  the  purchase  or  sale  of 
securities  (whether  executed  or  not), 
including: 

(1)  The  account  or  customer  name  for 
which  you  effected  each  transaction; 

(2)  Whether  the  transaction  was  a 
market  order,  limit  order,  or  subject  to 
special  instructions; 

(3)  The  time  the  trader  received  the 
order; 

(4)  The  time  the  trader  placed  the 
order  with  the  registered  broker-dealer, 
or  if  there  was  no  registered  broker- 
dealer,  the  time  the  trader  executed  or 
cancelled  the  order; 

(5)  The  price  at  which  the  trader 
executed  the  order; 

(6)  The  name  of  the  registered  broker- 
dealer  you  used. 

(d)  Record  of  registered  broker- 
dealers.  You  must  maintain  a  record  of 
all  registered  broker-dealers  that  you 
selected  to  effect  seciuities  transactions 
and  the  amount  of  commissions  that 
you  paid  or  allocated  to  each  registered 
broker-dealer  during  each  calendar  year. 

(e)  Notices.  You  must  maintain  a  copy 
of  the  written  notice  required  under 
subpart  B  of  this  part. 

S  551 .60    How  must  I  maintain  my  records? 

(a)  You  may  maintain  the  records 
required  under  §  551.50  in  any  manner, 
form,  or  format  that  you  deem 
appropriate.  However,  your  records 
must  clearly  and  accurately  reflect  the 
required  information  and  provide  an 
adequate  basis  for  an  audit  of  the 
information. 

■  (b)  You,  or  the  person  that  maintains 
and  preserves  records  on  your  behalf, 
must: 

(1)  Arrange  and  index  the  records  in 

a  way  that  permits  easy  location,  access, 
and  retrieval  of  a  particular  record; 

(2)  Separately  store,  for  the  time 
required  for  preservation  of  the  original 
record,  a  duplicate  copy  of  the  record  on 
any  medium  allowed  by  this  section; 

(3)  Provide  promptly  any  of  the 
following  that  examiners  or  your 
directors  may  request: 

(i)  A  legible,  true,  and  complete  copy 
of  the  record  in  the  medium  and  format 
in  which  it  is  stored; 

(ii)  A  legible,  true,  and  complete 
printout  of  the  record;  and 

(iii)  Means  to  access,  view,  and  print 
the  records. 

(4)  In  the  case  of  records  on  electronic 
storage  media,  you,  or  the  person  that 
maintains  and  preserves  records  for  you, 
must  establish  procedures: 

(i)  To  maintain,  preserve,  and 
reasonably  safeguard  the  records  from 
loss,  alteration,  or  destruction; 

(ii)  To  limit  access  to  the  records  to 
properly  authorized  personnel,  your 
directors,  and  OTS  examiners;  and 
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(iii)  To  reasonably  ensure  that  any 
reproduction  of  a  non-electronic 
original  record  on  electronic  storage 
media  is  complete,  true,  and  legible 
when  retrieved. 

(c)  You  may  contract  with  third  party 
service  providers  to  maintain  the 
records. 

Subpart  B — Content  and  Timing  of 
Notice 

§  551 .70    What  type  of  notice  must  i 
provide  wtien  I  effect  a  securities 
transaction  for  a  customer? 

If  you  effect  a  seciuities  transaction 
for  a  customer,  you  must  give  or  send 
the  customer  the  registered  broker- 
dealer  confirmation  described  at 
§  551.80,  or  the  written  notice  described 
at  §  551.90.  For  certain  types  of 
transactions,  you  may  elect  to  provide 
the  alternate  notices  described  in 
§551.100. 

§  551 .80    How  do  t  provide  a  registered 
broker-dealer  confirmation? 

(a)  If  you  elect  to  satisfy  §  551.70  by 
providing  the  customer  with  a  registered 
broker-dealer  confirmation,  you  must 
provide  the  confirmation  by  having  the 
registered  broker-dealer  send  the 
confirmation  directly  to  the  customer  or 
by  sending  a  copy  of  the  registered 
broker-dealer's  confirmation  to  the 
customer  within  one  business  day  after 
you  receive  it. 

(b)  If  you  have  received  or  will  receive 
remuneration  from  any  soiuce. 


including  the  customer,  in  connection 
with  the  transaction,  you  must  provide 
a  statement  of  the  source  and  amount  of 
the  remuneration  in  addition  to  the 
registered  broker-dealer  confirmation 
described  in  paragraph  (a)  of  this 
section. 

§  551 .90    How  do  I  provide  a  written 
notice? 

If  you  elect  to  satisfy  §  551.70  by 
providing  the  customer  a  written  notice, 
you  must  give  or  send  the  written  notice 
at  or  before  the  completion  of  the 
securities  transaction.  You  must  include 
all  of  the  following  information  in  a 
written  notice: 

(a)  Yoiu  name  and  the  customer's 
name. 

(b)  The  capacity  in  which  you  acted 
(for  example,  as  agent). 

(c)  The  date  and  time  of  execution  of 
the  securities  transaction  (or  a  statement 
that  that  you  will  furnish  this 
information  within  a  reasonable  time 
after  the  customer's  written  request), 
and  the  identity,  price,  and  number  of 
shares  or  imits  (or  principal  amount  in 
the  case  of  debt  securities)  of  the 
seciuity  the  customer  purchased  or  sold. 

(d)  The  name  of  the  person  from 
whom  you  purchased  or  to  whom  you 
sold  the  security,  or  a  statement  that  you 
will  furnish  this  information  within  a 
reasonable  time  after  the  customer's 
written  request. 

(e)  The  amount  of  any  remuneration 
that  you  have  received  or  will  receive 
from  the  customer  in  connection  with 


the  transaction  unless  the  remuneration 
paid  by  the  customer  is  determined 
under  a  written  agreement,  other  than 
on  a  transaction  basis; 

(f)  The  soiuce  and  amount  of  any 
other  remuneration  you  have  received 
or  will  receive  in  connection  with  the 
transaction.  If,  in  the  case  of  a  purchase, 
you  were  not  participating  in  a 
distribution,  or  in  the  case  of  a  sale, 
were  not  participating  in  a  tender  offer, 
the  written  notice  may  state  whether 
you  have  or  will  receive  any  other 
remuneration  and  state  that  you  will  . 
furnish  the  soiuce  and  amount  of  the 
other  remuneration  within  a  reasonable 
time  after  the  customer's  written 
request. 

(g)  That  you  are  not  a  member  of  the 
Securities  Investor  Protection 
Corporation,  if  that  is  the  case.  This 
does  not  apply  to  a  transaction  in  shares 
of  a  registered  open-end  investment 
company  or  unit  investment  trust  if  the 
customer  sends  funds  or  securities 
directly  to,  or  receives  funds  or 
securities  directly  from,  the  registered 
open-end  investment  company  or  unit 
investment  trust,  its  transfer  agent,  its 
custodian,  or  a  designated  broker  or 
dealer  who  sends  the  customer  either  a 
confirmation  or  the  written  notice  in 
this  section. 

(h)  Additional  disclosures.  You  must 
provide  all  of  the  additional  disclosures 
described  in  the  following  chart  for 
transactions  involving  certain  debt   . 
securities: 


If  you  effect  a  transaction  involving  . 


(1)  A  det>t  security  subject  to  redemption  before  maturity 


(2)  A  debt  security  that  you  effected  exclusively  on  the  basis  of  a  dollar 
price. 


(3)  A  debt  security  that  you  effected  on  basis  of  yield 


You  must  provide  the  following  additional  information  in  your  written 
notice .  .  . 


A  statement  that  the  issuer  may  redeem  the  debt  security  In  whole  or 
in  part  t>efore  maturity,  that  the  redemption  could  affect  the  rep- 
resented yield,  and  that  additional  information  is  available  upon  re- 
quest, 
(i)  The  dollar  price  at  which  you  effected  the  transaction;  and 
(ii)  The  yield  to  maturity  calculated  from  the  dollar  price.  You  do  not 
have  to  disclose  the  yield  to  maturity  If; 

(A)  The  issuer  may  extend  the  maturity  date  of  the  security  with  a  vari- 
able interest  rate,  or 

(B)  The  security  is  an  asset-baclced  security  that  represents  an  interest 
in,  or  is  secured  by,  a  pool  of  receivables  or  other  financial  assets 
that  are  subject  continuously  to  prepayment. 

(i)  The  yield  at  which  you  effected  the  transaction,  including  the  per- 
centage amount  and  its  characterization  (e.g.,  current  yield,  yield  to 
maturity,  or  yield  to  call).  If  you  effected  the  transaction  at  yield  to 
call,  you  must  indicate  the  type  of  call,  the  call  date,  and  the  call 
price; 

(ii)  The  dollar  price  calculated  from  that  yield;  and 

(iii)  The  yield  to  maturity  and  the  represented  yield,  if  you  effected  the 
transaction  on  a  basis  other  than  yield  to  maturity  and  the  yield  to 
maturity  is  lower  than  the  represented  yield.  You  are  not  required  to 
disclose  this  information  if: 

(A)  The  issuer  may  extend  the  maturity  date  of  the  security  with  a  vari- 
able interest  rate;  or 

(B)  The  security  is  an  asset-bacl<ed  security  that  represents  an  interest 
in,  or  Is  secured  by,  a  pool  of  receivables  or  other  financial  assets 
that  are  subject  continuously  to  prepayment. 


If  you  effect  a  transaction  involving 


(4)  A  debt  security  that  is  an  asset-backed  security  that  represents  an 
interest  In,  or  is  secured  by,  a  pool  of  receivables  or  otiier  financial 
assets  that  are  subject  continuously  to  prepayment. 


(5)  A  debt  security,  other  than  a  govemment  security 


You  must  provide  the  following  additional  information  in  your  written 
notice  .  .  . 


(i)  A  statement  that  the  actual  yield  of  the  asset-backed  security  may 
vary  according  to  the  rate  at  which  the  underiying  receivables  or 
other  financial  assets  are  prepaid;  and 

(i^)  A  statement  that  you  will  fumish  information  conceming  the  factors 
that  affect  yield  (including  at  a  minimum  estimated  yield,  weighted 
average  life,  and  the  prepayment  assumptions  underiying  yield)  upon 
the  customer's  written  request. 

A  statement  that  the  security  is  unrated  by  a  nationally  recognized  sta- 
tistical rating  organization,  if  that  is  the  case. 


L 


§  Ml  .1 00    What  are  the  alternate  notice 
requirements? 

You  may  elect  to  satisfy  §  551.70  by 
providing  the  alternate  notices 


described  in  the  following  chart  for 
certain  types  of  transactions. 


If  you  effect  a  securities  transaction 


(a)  For  or  with  the  account  of  a  customer  under  a  periodic  plan,  sweep 
account,  or  investment  company  plan; 


(by  For  or  with  the  account  of  a  customer  in  shares  of  an  open-ended 
management  company  registered  under  the  Investment  Company 
Act  of  1940  that  holds  itself  out  as  a  money  maritet  fund  and  at- 
tempts to  maintain  a  stable  net  asset  value  per  share  .  .  . 

(c)  For  an  account  for  which  you  do  not  exercise  investment  discretion, 
and  for  which  you  and  the  customer  have  agreed  in  writing  to  an  ar- 
rangement conceming  the  time  and  content  of  the  written  notice  .  .  . 


(d)  For  an  account  for  which  you  exercise  investment  discretion  other 
than  in  an  agency  capacity,  excluding  common  or  collectively  Invest- 
ment funds  .... 


(e)  For  an  account  in  which  you  exercise  investment  discretion  in  an 
agency  capacity  .  .  . 


Then  you  may  elect  to  . 


(f)  .For  a  common  or  collective  investment  fund 


Give  or  send  to  the  customer  within  five  business  days  after  the  end  of 
each  quarleriy  period  a  written  statement  disclosing: 

(1)  Each  purchase  and  redemption  that  you  effected  for  or  with,  and 
each  dividend  or  distribution  that  you  credited  to  or  reinvested  for, 
the  customer's  account  during  the  period; 

(2)  The  date  of  each  transaction; 

(3)  The  identity,  number,  and  price  of  any  securities  that  the  customer 
purchased  or  redeemed  in  each  transaction; 

(4)  The  total  number  of  shares  of  the  securities  in  the  customer's  ac- 
count; 

(5)  Any  remuneration  that  you  received  or  will  receive  in  connection 
with  the  transaction;  and 

(6)  That  you  will  give  or  send  the  registered  broker-dealer  confirmation 
described  in  §551.80  or  the  written  notice  descnbed  in  §551.90 
within  a  reasonable  time  after  the  customer's  written  request. 

Give  or  send  to  the  customer  the  written  statement  described  at  para- 
graph (a)  of  this  section  on  a  monthly  basis.  You  may  not  use  the  al- 
ternate notice,  however,  if  you  deduct  sales  loads  upon  the  purchase 
or  redemption  of  shares  in  the  money  marttet  fund. 

Give  or  send  to  the  customer  a  written  notice  at  the  agreed-upon  time 
and  with  the  agreed-upon  content,  and  include  a  statement  that  you 
will  fumish  the  registered  broker-dealer  confirmation  described  in 
§551.80  or  the  written  notice  described  in  §551.90  within  a  reason- 
able time  after  the  customer's  written  request. 

Give  or  send  the  registered  broker-dealer  confirmation  described  in 
§551.80  or  the  written  notice  described  in  §551.90  within  a  reason- 
able time  after  a  written  request  by  the  person  with  the  power  to  ter- 
minate the  account  or,  if  there  Is  no  such  person,  any  person  holding 
a  vested  beneficial  interest  in  the  account. 

Give  or  send  each  customer  a  written  itemized  statement  specifying 
the  funds  and  securities  in  your  custody  or  possession  and  all  debits, 
credits,  and  transactions  In  the  customer's  account.  You  must  pro- 
vide this  information  to  the  customer  not  less  than  once  every  three 
months.  You  must  give  or  send  the  registered  broker-dealer  con- 
firmation described  in  §551.80  or  the  written  notice  descnbed  in 
§551.90  within  a  reasonable  time  after  a  customer's  written  request. 

(1)  Give  or  send  to  a  customer  who  invests  in  the  fund  a  copy  of  the 
annual  financial  report  of  the  fund,  or 

(2)  Notify  the  customer  that  a  copy  of  the  report  is  available  and  that 
you  will  fumish  the  report  within  a  reasonable  time  after  a  written  re- 
quest by  a  person  to  whom  a  regular  periodic  accounting  would  ordi- 
narily be  rendered  with  respect  to  each  participating  account. 


§551 .110    IMay  I  provide  a  notice 
eiectronically? 

You  may  provide  any  written  notice 
required  under  this  subpart  B 
electronically.  If  a  customer  has  a 
facsimile  machine,  you  may  send  the 
notice  by  facsimile  transmission.  You 


may  use  other  electronic 
communications  if: 

(a)  The  parties  agree  to  use  electronic 
instead  of  hard  copy  notices; 

(b)  The  parties  are  able  to  print  or 
download  the  notice; 

(c)  The  system  cannot  automatically 
delete  the  electronic  notice;  and 


(d)  Both  parties  are  able  to  receive 
electronic  messages. 

§  551 . 1 20    May  I  charge  a  fee  for  a  notice? 

You  may  not  charge  a  fee  for 
providing  a  notice  required  under  this 
subpart  B,  except  that  you  may  charge 
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a  reasonable  fee  for  the  notices  provided 
under  §§551. 100(a).  (d),  and  (e). 

Subpart  C— Settlement  of  Securities 
Transactions 

§  551 .1 30    When  must  I  settle  a  securities 
transaction? 

(a)  You  may  not  effect  or  enter  into  a 
contract  for  the  purchase  or  sale  of  a 
security  that  provides  for  payment  of 
funds  and  delivery  of  securities  later 
than  the  latest  of: 

(1)  The  third  business  day  after  the 
date  of  the  contract.  This  deadline  is  no 
later  than  the  fourth  business  day  after 
the  contract  for  contracts  involving  the 
sale  for  cash  of  securities  that  are  priced 
after  4:30  p.m.  Eastern  Standard  Time 
on  the  date  the  seciuities  are  priced  and: 

(i)  Are  sold  by  an  issuer  to  an 
underwriter  under  a  firm  commitment 
underwritten  offering  registered  under 
the  Securities  Act  of  1933. 15  U.S.C. 
77a.  etseq.,  or 

(ii)  Are  sold  by  you  to  an  initial 
purchaser  participating  in  the  offering; 

(2)  Such  other  time  as  the  SEC 
specifies  by  rule  [see  SEC  Rule  15c6-l, 
17CFR240.15c6-l);or 

(3)  Such  time  as  the  parties  expressly 
agree  at  the  time  of  the  transaction.  The 
parties  to  a  contract  are  deemed  to  have 
expressly  agreed  to  an  alternate  date  for 
payment  of  funds  and  delivery  of 
securities  at  the  time  of  the  transaction 
for  a  contract  for  the  sale  for  cash  of 
seciuities  under  a  firm  commitment 
offering,  if  the  managing  underwriter 
and  the  issuer  have  agreed  to  the  date 
for  all  securities  sold  under  the  offering 
and  the  parties  to  the  contract  have  not 
expressly  agreed  to  another  date  for 
payment  of  funds  and  delivery  of 
securities  at  the  time  of  the  transaction. 

(b)  The  deadlines  in  paragraph  (a)  of 
this  section  do  not  apply  to  the 
purchase  or  sale  of  limited  partnership 
interests  that  are  not  listed  on  an 
exchange  or  for  which  quotations  are 
disseminated  through  an  automated 
quotation  system  of  a  registered 
securities  association. 

Subpart  D— Securities  Trading  Policies 
and  Procedures 

§  551 .1 40    What  policies  and  procedures 
must  I  maintain  and  follow  for  securities 
transactions? 

If  you  effect  securities  transactions  for 
customers,  you  must  maintain  and 
follow  policies  and  procedures  that 
meet  all  of  the  following  requirements: 

(a)  Your  policies  and  procedures  must 
assign  responsibility  for  the  supervision 
of  all  officers  or  employees  who: 

(1)  Transmit  orders  to,  or  place  orders 
with,  registered  broker-dealers; 


(2)  Execute  transactions  in  seciuities 
for  customers;  or 

(3)  Process  orders  for  notice  or 
settlement  purposes,  or  perform  other 
back  office  functions  for  securities 
transactions  that  you  effect  for 
customers.  Policies  and  procedures  for 
personnel  described  in  this  paragraph 
(a)(3)  must  provide  supervision  and 
reporting  lines  that  are  separate  ft-om 
supervision  and  reporting  lines  for 
personnel  described  in  paragraphs  (a)(1) 
and  (2)  of  this  section. 

(b)  Your  policies  and  procedures  must 
provide  for  the  fair  and  equitable 
allocation  of  securities  and  prices  to 
accounts  when  you  receive  orders  for 
the  same  security  at  approximately  the 
same  time  and  you  place  the  orders  for 
execution  either  individually  or  in 
combination. 

(c)  Yoiu  policies  and  procedures  must 
provide  for  securities  transactions  in 
which  you  act  as  agent  for  the  buyer  and 
seller  (crossing  of  buy  and  sell  orders) 
on  a  fair  and  equitable  basis  to  the 
parties  to  the  transaction,  where 
permissible  under  applicable  law. 

(d)  Your  policies  and  procedures  must 
require  your  officers  and  employees  to 
file  the  personal  securities  trading 
reports  described  at  §  551.150,  if  the 
officer  or  employee: 

(1)  Makes  investment 
reconunendations  or  decisions  for  the 
accounts  of  customers; 

(2)  Participates  in  the  determination 
of  these  recommendations  or  decisions; 
or 

(3)  In  connection  with  their  duties, 
obtains  information  concerning  which 
securities  you  intend  to  purchase,  sell, 
or  recommend  for  purchase  or  sale. 

§  551 .1 50    How  do  my  officers  and 
employees  file  reports  of  personal 
securities  trading  transactions? 

An  officer  or  employee  described  in 
§  551.140(d)  must  report  all  personal 
transactions  in  securities  made  by  or  on 
behalf  of  the  officer  or  employee  if  he 
or  she  has  a  beneficial  interest  in  the 
security. 

(a)  Contents  and  filing  of  report.  The 
officer  or  employee  must  file  the  report 
with  you  within  ten  business  days  after 
the  end  of  each  calendar  quarter.  The 
report  must  include  the  following 
information: 

(1)  The  date  of  each  transaction,  the 
title  and  number  of  shares,  the  interest 
rate  and  maturity  date  (if  applicable), 
and  the  principal  amount  of  each  - 
security  involved. 

(2)  The  nature  of  each  transaction  [i.e., 
purchase,  sale,  or  other  type  of 
acquisition  or  disposition). 

(3)  The  price  at  which  each 
transaction  was  effected. 


(4)  The  name  of  the  broker,  dealer,  or 
other  intermediary  effecting -the 
transaction. 

(5)  The  date  the  officer  or  employee 
submitted  the  report. 

(b)  Report  not  required  for  certain 
transactions.  Your  officer  or  employee  is 
not  required  to  report  a  transaction  if: 

(1)  He  or  she  has  no  direct  or  indirect 
influence  or  control  over  the  account  for 
which  the  transaction  was  effected  or 
over  the  securities  held  in  that  account; 

(2)  The  transaction  was  in  shares 
issued  by  an  open-end  investment 
company  registered  under  the 
Investment  Company  Act  of  1940; 

(3)  The  transaction  was  in  direct 
obligations  of  the  government  of  the 
United  States; 

(4)  The  transaction  was  in  bankers' 
acceptances,  bank  certificates  of  deposit, 
commercial  paper  or  high  quality  short 
term  debt  instruments,  including 
repurchase  agreements;  or 

(5)  The  officer  or  employee  had  an 
aggregate  amount  of  purchases  and  sales 
of  $10,000  or  less  during  the  calendar 
quarter. 

(c)  Alternate  report.  When  you  act  as 
an  investment  adviser  to  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940,  an 
officer  or  employee  that  is  an  "access 
person"  may  fulfill  his  or  her  reporting 
requirements  under  this  section  by 
filing  with  you  the  "access  person" 
personal  securities  trading  report 
required  by  SEC  Rule  17i-l(d),  17  CFR 
270.17j-l(d). 

Dated:  May  23.  2002. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilieran, 
Director. 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-378-AD] 
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Alrworttilness  Directives;  Airbus  Model 
A300  B2  and  B4  Series  Airplanes;  and 
A300  B4-600,  B4-600R,  and  F4-600R 
(Collectively  Called  A300-600)  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 


directive  (AD),  applicable  to  all  Airbus 
Model  A300  B4-600,  B4-600R,  and  F4- 
600R  (collectively  called  A300-600) 
series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracking 
of  the  upper  radius  of  the  forward  fitting 
of  ft-ame  47,  and  repair  if  necessary. 
This  action  would  continue  to  require 
those  actions  but  would  shorten  the 
compliance  time  and  repetitive 
inspection  intervals.  This  action  also 
would  expand  the  applicability  to 
include  additional  airplanes.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  civil  airworthiness 
authority.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  such  fatigue  cracking,  which 
could  result  in  propagation  of  the 
cracking  to  the  rear  fitting  and  reduced 
structural  integrity  of  fuselage  frame  47. 
DATES:  Comments  must  be  received  by 
July  11,2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
378-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-amn- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-378-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2797; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-378-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
2001-NM-378-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  August  29, 1996,  the  FAA  issued 
AD  96-18-18,  amendment  39-9744  (61 
FR  47808,  September  11. 1996). 
applicable  to  all  Airbus  Model  A300- 
600  series  airplanes,  to  require 
repetitive  inspections  to  detect  cracking 
of  the  upper  radius  of  the  forward  fitting 
of  frame  47,  and  repair  if  necessary. 
That  action  was  prompted  by  results  of 
full-scale  fatigue  testing,  which  revealed 
cracking  in  the  upper  radius  of  frame 
47.  The  requirements  of  that  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  reduced 
structural  integrity  of  ft^me  47  of  the 
fuselage. 


Actions  Since  Issuance  of  Previous  Rule 

Based  on  investigations  and  analyses 
and  reports  by  the  manufactiuer,  and  in 
concert  with  the  determination  by  the 
Direction  Generale  de  1' Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  the  FAA  has 
determined  that  the  inspection 
thresholds  and  intervals  required  by  AD 
96-18-18  must  be  shortened.  This 
proposed  AD  follows  from  these 
findings. 

Related  Rulemaking 

The  FAA  issued  a  related  AD  that 
applies  to  Model  A300  B2  and  B4  series 
airplanes.  AD  96-13-11,  amendment 
39-9679  (61  FR  35122,  July  5.  1996). 
mandates  the  incorporation  of  Airbus 
Industrie  A300  Supplemental  Structural 
Inspection  Document  (SSID).  That  SSID 
includes  a  requirement  to  inspect  in 
accordance  with  Airbus  Service  Bulletin 
A30(>-5  3-0246,  which  would  be 
required  by  paragraph  (d)  of  this 
proposed  AD. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-53-6029.  Revision  05.  dated  April 
11.  2001  (for  Model  A300-600  series 
airplanes).  AD  96-18-18  cited  Revision 
02  of  this  service  bulletin  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
required  repetitive  eddy  ciurent 
inspections  to  detect  cracking  of  the 
upper  radius  of  the  forward  fitting  of 
frame  47.  Subsequent  service  bulletin 
revisions  provide  improved  inspection 
methods.  Flight  cycles  were 
incorporated  into  the  compliance  times 
and  the  corresponding  values  were 
adjusted  in  flight  hours. 

Airbus  has  also  issued  Service 
Bulletin  A300-53-0246.  Revision  03, 
dated  April  11,  2001,  which  describes 
the  same  procedures  as  those  in  Service 
Bulletin  A300-53-6029  for  inspecting 
the  same  area  on  Model  A300  B2  and  B4 
series  airplanes. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  2001- 
355(B),  dated  August  8,  2001,  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  LJnited 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
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applicable  bilateral  airwdrthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Proposed  Requirements 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United       ' 
States,  the  proposed  AD  would 
supersede  AD  96-18-18  to  continue  to 
require  repetitive  eddy  current 
inspections  to  detect  cracking  of  the 
upper  radius  of  the  forward  fitting  of 
frame  47,  and  repair  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously, 
except  as  discussed  below.  The 
proposed  AD  also  would  require  that 
operators  report  results  of  inspection 
findings  to  Airbus.  These  inspection 
reports  will  enable  the  DGAC,  the  FAA, 
and  the  manufacturer  to  develop  a  better 
understanding  of  the  natiu-e  and  extent 
of  the  problem.  This  imderstanding  will 
aid  in  developing  a  more  permanent 
resolution  to  the  cracking  problem.  The 
results  of  these  reports  may  warrant 
further  rulemaking. 

Difierences  Between  Proposed  AD  and 
Service  Bulletins 

Although  the  service  bulletins  specify 
that  the  manufacturer  may  be  contacted 
for  disposition  of  certain  repair 
conditions,  this  proposal  would  require 
the  repair  of  those  conditions  to  be 
accomplished  per  a  method  approved 
by  either  the  FAA  or  the  DGAC  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  proposed  AD, 
a  repair  approved  by  either  the  FAA  or 
the  DGAC  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Unlike  the  procedures  described  in 
the  service  bulletins,  this  proposed  AD 
would  prohibit  further  flight  if  cracks 
are  detected  in  the  upper  radius  of  the 
forward  fitting  of  frame  47.  However, 
the  FAA  may  consider  allowing 
continued  flight  with  cracks  on  a  case- 
by-case  basis.  Paragraph  (f)(1)  of  this 
proposed  AD  would  allow  operators  to 
request  an  alternative  method  of 
compliance  that  would  allow  continued 
flight  with  cracks,  provided  data  are 


presented  to  justify  the  use  of  such  an 
alternative  method.  The  manufactiu^r 
has  advised  that  it  may  propose  an 
alternative  method  of  compliance  with 
the  requirements  of  this  AD  to  include 
a  repetitive  inspection  interval  that  is 
based  on  crack  size.  Once  this  method 
is  developed,  approved,  and  available, 
the  FAA  may  consider  additional 
rulemaking. 

In  addition,  the  FAA  finds  that  the 
thresholds  specified  in  the  service 
bulletin  for  Model  A300-600  series 
airplanes  (11,500  total  flight  cycles/ 
29,600  total  flight  hours)  are  inadequate 
to  ensiu«  the  safety  of  affected 
airplanes.  Cracking  has  recently  been 
foimd  on  an  airplane  at  a  lower 
threshold,  so  the  FAA  has  determined 
that  those  thresholds  must  be  reduced  to 
10,000  total  flight  cycles/26,000  total 
flight  hours. 

Explanation  of  Proposed  Change  to 
Paragraph  (c) 

Due  to  organizational  restructuring 
within  the  Transport  Airplane 
Directorate  since  AD  96-18-18  was 
issued,  this  proposed  AD  specifies  that 
operators  direct  their  requests  for  repair 
method  approvals  to  the  Manager  of  the 
FAA's  hitemational  Branch,  ANM-116 
(not  the  Standardization  Branch). 

Clarification  of  Model  Designation 

The  applicability  of  AD  96-18-18  and 
this  proposed  AD  includes  Model 
A30O-600  series  airplanes.  However, 
the  model  designation  of  these  airplanes 
has  been  revised  in  this  proposed  AD  to 
conform  to  the  type  certificate  data 
sheet  listing. 

Explanation  of  Change  in  Terminology 

AD  96-18-18  specifies  the 
compliance  times  in  terms  of 
"landings."  This  proposed  AD  refers 
instead  to  "flight  cycles"  to  more 
closely  correspond  to  the  terminology  of 
the  French  airworthiness  directive  and 
the  revised  service  bulletins  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  repair 
procedures  that  will  address  the  imsafe 
condition  identified  in  this  AD  and 
terminate  the  repetitive  inspections. 
Once  these  procedures  are  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 

Cost  Impact 

There  are  approximately  127 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 


The  inspection  that  is  ciurently 
required  by  AD  96-18-18,  and  retained 
in  this  proposed  AD,  takes 
approximately  4  work  hours  per 
airplane,  per  inspection  cycle,  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  ciurently 
required  actions  is  estimated  to  be  $240 
per  airplane,  per  inspection  cycle. 

The  new  proposed  actions  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based  • 
on  these  figiu-es,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$38,100,  or  $300  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part  39 
tontinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9744  (61  FR 
47808,  September  11, 1996),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

AIRBUS:  Docket  2001-NM-378-AD. 

Supersedes  AD  96-18-18,  Amendment 
39-9744. 


Applicability:  All  Model  A300  B2  and  B4 
series  airplanes;  and  all  Model  A300  64-600, 
B4-600R,  and  F4-600R  (collectively  called 
A300-600)  series  airplanes;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  upper  radius  of  the  forward  fitting  of 
fuselage  frame  47,  which  could  result  in 
propagation  of  the  cracking  to  the  rear  fitting 
and  reduced  structural  integrity  of  frame  47, 
accomplish  the  following: 

Model  A300-600:  Inspection 

(a)  For  Model  A300-600  series  airplanes: 
At  the  earlier  of  the  times  specified  by 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
perform  an  eddy  current  inspection  to  detect 
cracking  of  the  upper  radius  of  the  left  and 
right  forward  fitting  of  frame  47,  in 
accordance  with  Airbus  Service  Bulletin 
A30O-53-6029,  Revision  2,  dated  November 
7, 1994;  or  Revision  05,  dated  April  11,  2001. 
After  the  effective  date  of  this  AD,  only 
Revision  05  of  the  service  bulletin  may  be 
used. 

Note  2:  Accomplishment  of  an  inspection 
before  the  effective  date  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6029,  Revision  03,  dated  October  7, 
1997,  or  Revision  04.  dated  October  25.  1999. 


is  acceptable  for  compliance  with  the  initial 
inspection  requirements  of  paragraph  (a)  of 
this  AD. 

(1)  Before  the  accumulation  of  17,300  total 
flight  cycles,  or  within  one  year  after  October 
16. 1996  (the  effective  date  of  AD  96-18-18, 
amendment  39-9744),  whichever  occurs 
later. 

(2)  At  the  later  of  the  times  specified  by 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Before  the  accumulation  of  10,000  total 
flight  cycles  or  26,000  total  flight  hours, 
whichever  occurs  first. 

(ii)  Within  60  days  after  the  effective  date 
of  this  AD. 

A300-600:  Follow-on  Inspections 

(b)  For  Model  A300-600  series  airplanes 
on  which  no  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD: 

(1)  If  the  initial  inspection  WAS 
accomplished  before  the  effective  date  of  this 
AD,  repeat  the  inspection  within  6,600  flight 
cycles  after  that  inspection  or  within  60  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  first;  Thereafter,  repeat  the  inspection 
at  least  every  6,100  flight  cycles  or  15.600 
flight  hours,  whichever  occurs  first. 

(2)  If  the  initial  inspection  was  NOT 
accomplished  before  the  effective  date  of  this 
AD,  repeat  the  inspection  thereafter  at  least 
every  6,100  flight  cycles  or  15,600  flight 
hours,  whichever  occurs  first. 

Model  A300-600:  Corrective  Action 

(c)  For  Model  A300-600  series  airplanes  on 
which  any  cracking  is  found  during  any 
inspection  required  by  this  AD:  Before 
further  flight,  repair  and/or  reinspect  the 
airplane  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116.  FAA.  Transport  Airplane 
Directorate  or  the  Direction  Generale  de 
I'Aviation  Civile  (DGAC)  (or  its  delegated 
representative). 

Note  3:  Repair  and/or  reinspection 
accomplished  before  the  effective  date  of  this 
AD  in  accordance  with  a  method  approved 
by  the  Manager  of  the  Standardization 
Branch  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

Model  A300  82  and  B4:  Inspection  and 
Follow-On  Actions 

(d)  For  Model  A300  B2  and  B4  series 
airplanes:  At  the  applicable  time  specified  in 
paragraph  (d)(1).  (d)(2),  or  (d)(3)  of  this  AD. 
perform  repetitive  eddy  current  inspections 
to  detect  cracking  of  the  upper  radius  of  the 
forward  fitting  of  frame  47,  left  and  right 
sides,  per  Airbus  Service  Bulletin  A300-53- 
0246,  Revision  03,  dated  April  11.  2001.  If 
any  cracking  is  found:  Before  further  flight, 
repair  and/or  reinspect  the  airplane  in 
accordance  with  a  method  approved  by  the 
Manager.  International  Branch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent).  This 
requirement  terminates  the  corresponding 
inspection  requirement  of  the  A300 
Supplemental  Structural  Inspection 
Document  (SSID)  for  Model  A300  B2  and  B4 
series  airplanes.  That  SSID  is  mandated  by 
AD  96-13-11.  amendment  39-9679. 

(1)  For  Model  A300  B2  series  airplanes: 
Perform  the  initial  inspection  at  the  later  of 


the  times  specified  by  paragraphs  (d)(l)(i) 
and  (d)(l)(ii)  of  this  AD.  Repeat  the 
inspection  thereafter  at  least  every  10.400 
flight  cycles  or  13.300  flight  hours, 
whichever  occurs  first. 

(i)  Before  the  accumulation  of  16,500  total 
flight  cycles  or  21,000  total  flight  hours, 
whichever  occurs  first. 

(ii)  Within  1,000  flight  cycles  or  1,300 
flight  hours  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(2)  For  Model  A300  B4-100  series 
airplanes:  Perform  the  initial  inspection  at 
the  later  of  the  times  specified  by  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  AD.' Repeat  the 
inspection  thereafter  at  least  every  8,500 
flight  cycles  or  16.400  flight  hours, 
whichever  occurs  first. 

(i)  Before  the  accumulation  of  10,300  total 
flight  cycles  or  19,800  total  flight  hours, 
whichever  occurs  first. 

(ii)  Within  750  flight  cycles  or  1,500  flight 
hours  after  the  effective  date  of  this  AD. 
whichever  occurs  first. 

(3)  For  Model  A300  B4-200  series 
airplanes:  Perform  the  initial  inspection  at 
the  later  of  the  times  specified  by  paragraphs 
(d)(3)(i)  and  (d)(3)(ii]  of  this  AD.' Repeat  the 
inspection  thereafter  at  least  every  7,000 
flight  cycles  or  13,600  flight  hours, 
whichever  occurs  first. 

(i)  Before  the  accumulation  of  11.000  total 
flight  cycles  or  21.200  total  flight  hours, 
whichever  occurs  first. 

(ii)  Within  750  flight  cycles  or  1,500  flight 
hours  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

Reporting  Requirement 

(e)  At  the  applicable  time  specified  in 
paragraph  (e)(1)  or  (e)(2)  of  this  AD:  Submit 
a  report  of  all  results  of  each  inspection 
required  by  paragraphs  (a)  and  (d)  of  this  AD 
to  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France, 
Attention  Jacques  Leborgne,  fax  33-5-61-93- 
36-14.  The  report  must  include  the 
inspection  results,  a  description  of  any 
discrepancies  found,  the  airplane  serial 
number,  and  the  number  of  landings  and 
flight  hours  on  the  airplane.  Information 
collection  requirements  contained  in  this  AD 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  before  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
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send  it*to  the  Manager.  International  Branch. 
ANM-116. 

(2)  Ahemative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
96-18-18,  amendment  39-9744.  and  AD  96- 
13—11.  amendment  39-9679,  are  approved  as 
alternative  methods  of  compliance  with  the 
requirements  of  paragraphs  (c)  and  (d)  of  this 
AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Internationai  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
355(B),  dated  August  8,  2001. 

Issued  in  Ronton,  Washington,  on  June  4, 
2002. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-14585  Filed  6-10-02:  8:45  am] 

BILUNG  CODE  4910-1»-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 

[Regulations  Nos.  4  and  16] 

RIN  0960-AF37 

Clarification  of  Rules  Involving 
Residual  Functional  Capacity 
Assessments;  Clarification  of  Use  of 
Vocational  Experts  and  Other  Sources 
at  Step  4  of  the  Sequential  Evaluation 
Process;  Incorporation  of  "Special 
Profile"  Into  Regulations 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  For  purposes  of  this  notice, 
"we,"  "our,"  and  "SSA"  refer  to  the 
Social  Seciuity  Administration  emd 
State  agencies  that  make  disability 
determinations  for  the  Social  Security 
Administration.  "You"  and  "your"  refer 
to  individuals  who  claim  benefits  from 
the  Social  Seciirity  Administration 
based  on  "disability." 

This  dociunent  proposes  to  clarify  our 
rules  about  the  responsibility  that  you 
have  to  provide  evidence  and  the 
responsibility  that  we  have  to  develop 
evidence  in  connection  with  your  claim 
of  disability.  This  includes  our  rules 
about  when  we  assess  your  residual 
functional  capacity  (RFC)  and  how  we 
use  this  RFC  assessment  when  we 


decide  whether  you  can  do  your  past 
relevant  work  or  other  work.  These 
clarifications  address  issues  of 
responsibility  raised  by  some  courts  in 
recent  cases. 

We  also  propose  to  clarify  that  we 
may  use  vocational  experts,  vocational 
specialists,  or  other  resources  to  obtain 
information  we  need  to  determine 
whether  your  impairment(s)  prevent 
you  from  doing  your  past  relevant  work; 

Add  a  special  provision  to  our  rules 
stating  that,  if  you  are  at  least  55  years 
old,  and  specific  other  circumstances 
are  present,  we  will  find  that  you  are 
disabled;  and 

Make  a  number  of  minor  editqrial 
changes  to  clarify  and  update  the 
language  of  our  rules,  and  to  use  simpler 
language  in  keeping  with  our  goal  of 
using  plain  language  in  our  regulations. 

DATES:  To  be  sure  that  we  consider  your 
comments,  submit  them  no  later  than 
August  12,  2002. 

ADDRESSES:  You  may  give  us  your 
comments  by  using:  our  Internet  site 
facility  (i.e..  Social  Security  Online)  at 
bttp://www.ssa.gov/regulations/;  e-mail 
to  regulations@ssa.gov;  telefax  to  410- 
966-2830;  or  by  letter  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  MD  21235-7703. 

You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration,  2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401.  between 
8:00  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  are  posted  on 
our  Internet  site,  or  you  may  inspect 
them  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  in  this  preamble. 

Electronic  Version:  The  electronic  file 
of  this  dociunent  is  available  on  the  date 
of  publication  in  the  Federal  Register 
on  the  Internet  site  for  the  Government 
Printing  Office  at:  http:// 
www.access.gpo.gov/su  docs/aces/ 
acesl40.html.  It  is  also  available  on  the 
Internet  site  for  SSA:  http:// 
www.ssa.gov/regulations/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers,  Regulations  Officer, 
Social  Security  Administration,  2109 
West  Low  Rise,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401. 
410-965-3632  or  TTY  800-966-5609 
for  information  about  these  rules.  For 
information  on  eligibility  or  filing  for 
benefits,  call  our  national  toll-free 
nimiber.  800-772-1213  or  TTY  800- 
325-0778,  or  visit  our  Internet  website, 
Social  Security  Online,  at  http:// 
www.ssa.gov. 

SUPPLEMENTARY  INFORMATION: 


What  Programs  Would  These  Proposed 
Regulations  Affiect? 

These  proposed  regulations  would 
affect  disability  determinations  and 
decisions  we  make  for  you  under  title  II 
and  title  XVI  of  the  Act.  In  addition,  to 
the  extent  that  Medicare  and  Medicaid 
eligibility  are  based  on  entitlement  to 
benefits  under  title  11  and  eligibility  for 
benefits  imder  title  XVI.  these  proposed 
regulations  would  also  affect  the 
Medicare  and  Medicaid  programs. 

Who  Can  Get  Disability  Benefits? 

Under  title  II  of  the  Act.  we  provide 
for  the  payment  of  disability  benefits  if 
you  are  disabled  and  belong  to  one  of 
the  following  three  groups: 

•  Workers  instu^d  under  the  Act; 

•  Children  of  insured  workers;  and 

•  Widows,  widowers,  and  surviving 
divorced  spouses  (see  20  CFR  404.336) 
of  insured  workers. 

Under  title  XVI  of  the  Act,  we  provide 
for  Supplemental  Security  Income  (SSI) 
payments  on  the  basis  of  disability  if 
you  have  limited  income  and  resources. 

How  Do  We  Define  "Disability"? 

Under  both  the  title  II  and  title  XVI 
programs,  disability  means  the  inability 
to  ".  .  .  engage  in  any  substantial 
gainful  activity  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months."  (Sections  223(d)(1)(A)  and 
1614(a)(3)(A)  of  the  Act.)  This  definition 
applies  if  you  file  a  claim  under  tide  II 
or  if  you  file  a  claim  as  an  adult  under 
title  XVI.  (There  is  a  different  definition 
of  disability  for  children  filing  under 
title  XVI.  See  section  1614(a)(3)(C)  of 
the  Act.) 

In  addition,  we  only  consider  you  to 
be  disabled  if  your  physical  or  mental 
impairment(s)  is  so  severe  that  you  are 
not  only  unable  to  do  your  previous 
work,  but  you  cannot,  considering  your 
age,  education,  and  work  experience, 
engage  in  any  other  kind  of  substantial 
gainful  work  that  exists  in  the  national 
economy.  This  is  true  regardless  of 
vyhether  this  kind  of  work  exists  in  the 
immediate  area  in  which  you  live,  or 
whether  a  specific  job  vacancy  exists  for 
you,  or  whether  you  would  be  hired  if 
you  applied  for  work.  (See  sections 
223(d)(2)(A)  and  1614(a)(3)(B)  of  the    . 
Act.) 

We  will  not  consider  you  under  a 
disability  unless  you  furnish  medical 
and  other  evidence  that  we  need  to 
show  that  you  are  disabled.  (See  section 
223(d)(5)(A)  and.  by  reference  to  section 
223(d)(5),  section  1614(a)(3)(H)  of  the 
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Act.)  However,  when  we  decide 
whether  you  are  disabled  (or  whether 
you  continue  to  be  disabled),  we  will 
develop  a  complete  medical  history  of  at 
least  the  preceding  twelve  months  for 
any  case  in  which  we  decide  that  you 
are  not  disabled.  (See  sections 
223(d)(5)(B)  and  1614(a)(3)(H)  of  the 
Act.) 

Who  Makes  the  Rules,  Regulations,  and 
Procedures  for  Providing  Evidence  of 
Disability? 

Section  205(a)  of  the  Act  and,  by 
reference  to  section  205(a),  section 
1631(d)(1)  provide  that: 

The  Commissioner  of  Social  Security  shall 
have  full  power  and  authority  to  make  rules 
and  regulations  and  to  establish  procedures, 
not  inconsistent  with  the  provisions  of  this 
title,  which  are  necessary  or  appropriate  to 
carry  out  such  provisions,  and  shall  adopt 
reasonable  and  proper  rules  and  regulations 
lo  regulate  and  provide  for  the  nature  and 
extent  of  the  proofs  and  evidence  and  the 
method  of  taking  and  furnishing  the  same  in 
order  to  establish  the  right  to  benefits 
hereunder. 

How  Do  We  Decide  Whether  You  Are 
Disabled? 

To  decide  whether  you  are  disabled 
under  this  statutory  definition,  we  use 
a  five-step  sequential  evaluation 
process,  which  we  describe  in  our 
regulations  at  §§  404.1520  and  416.920. 
We  follow  the  five  steps  in  order  and 
stop  as  soon  as  we  can  make  a 
determination  or  decision.  The  steps 
are: 

1.  Are  you  working  and  is  the  work 
you  are  doing  substantial  gainful 
activity?  If  you  are  working  and 
engaging  in  substantial  gainful  activity, 
we  find  that  you  are  not  disabled 
regardless  of  your  medical  condition  or 
your  age.  education,  and  work 
experience.  If  you  are  not,  we  go  on  to 
step  2  of  the  sequence. 

2.  Do  you  have  any  impairment  or 
combination  of  impairments  which 
significantly  limits  your  physical  or 
mental  ability  to  do  basic  work 
activities?  If  you  do  not,  we  find  that 
you  are  not  disabled.  If  you  do,  we  go 
on  to  step  3  of  the  sequence. 

3.  Do  you  have  an  impairment(s)  that 
meets  or  equals  the  severity  of  an 
impairment  listed  in  appendix  1  of 
subpart  P  of  part  404  of  our  regulations? 
If  you  do.  and  the  impairment(s)  meets 
the  dtu-ation  requirement,  we  find  you 
disabled.  If  you  do  not,  we  go  on  to  step 
4  of  the  sequence. 

4.  Considering  yoiu-  RFC  and  the 
physical  and  mental  demands  of  the 
work  you  have  done  in  the  past,  does 
your  impairment(s)  prevent  you  from 
doing  yoiu"  past  relevant  work?  ii  not, 


we  find  that  you  are  not  disabled.  If  so, 
we  go  on  to  step  5  of  the  sequence. 

5.  Considering  your  RFC  and  your 
age,  education,  and  past  work 
experience,  does  your  impairment(s) 
prevent  you  from  doing  any  other  work? 
If  it  does,  and  your  impairment(s)  meets 
the  duration  requirement,  we  find  that 
you  are  disabled.  If  it  does  not,  we  find 
that  you  are  not  disabled. 

We  use  different  sequential  evaluation 
processes  if  we  are  deciding  whether 
your  disability  continues.  See 
§§404.1594  and  416.994  of  our 
regulations.  However,  these  different 
processes  also  include  steps  that 
consider  your  RFC  and  past  relevant 
work,  and  your  ability  to  adjust  to  other 
work  considering  your  RFC,  age, 
education,  and  work  experience. 

What  Revisions  Are  We  Proposing  To 
Make,  and  Why? 

We  propose  changing  several  sections 
in  subpart  P  of  part  404  and  subpart  I 
of  part  416  to  clarify  our  longstanding 
niles  about  how  we  make 
determinations  and  decisions  for  initial 
applications  at  steps  4  and  5  of  the 
sequential  evaluation  process.  The 
changes  we  propose  will  also  apply  to 
steps  7  and  8  of  the  sequential 
evaluation  processes  for  determining 
continuing  disability  in  §404.1594(0. 
and  steps  6  and  7  in  §  416.994(b)(5). 
However,  for  clarity  we  will  refer  in  this 
preamble  only  to  the  steps  of  the 
sequential  evaluation  process  for  initial 
applications. 

Several  of  the  proposed  revisions  will 
clarify  our  longstanding  interpretation 
of  our  rules  that  we  assess  your  RFC 
once,  after  we  have  found  that  you  have 
a  severe  impairment(s)  that  does  not 
meet  or  equal  a  listing;  i.e.,  after  step  3 
but  before  we  consider  step  4.  We  use 
this  RFC  assessment  first  to  determine, 
at  step  4.  whether  you  are  able  to  do  any 
of  your  past  relevant  work.  If  we 
determine  that  you  cannot  perform  past 
relevant  work,  or  you  have  no  past 
relevant  work,  we  use  the  same  RFC 
assessment  at  step  5  to  determine 
whether  you  are  able  to  make  an 
adjustment  to  other  work,  given  your 
RFC,  age,  education,  and  work 
experience. 

Under  the  Act  and  §§  404.1512  and 
416.912  of  our  regulations,  you 
generally  have  the  burden  of  proving 
your  disability.  You  must  furnish 
medical  and  other  evidence  we  can  use 
to  reach  conclusions  about  your 
impairment(s)  and  its  effect  on  your 
ability  to  work  on  a  sustained  basis.  Our 
responsibility  is  to  make  every 
reasonable  effort  to  develop  your 
complete  medical  history.  That  includes 
arranging  for  consultative  examinations. 


if  necessary.  We  are  responsible  for 
helping  you  produce  evidence  that 
shows  whether  you  are  disabled. 

Our  administrative  process  was 
designed  to  be  nonadversarial.  See 
§§  404.900(b)  and  416.1400(b)  of  our 
regulations;  Richardson  v.  Perales,  402 
U.S.  389,  403  (1971);  Sims  v.  Apfel.  120 
S.  Ct.  2080,  2083-85,  2086  (2000),  In 
addressing  burdens  of  proof,  it  is  critical 
to  keep  in  mind  that  we  are  using  a  term 
in  our  nonadversarial  administrative 
process  that  describes  a  process 
normally  used  in  adversarial  litigation. 
"Burdens  of  proof '  operate  differently 
in  the  disability  determination  process 
than  in  a  traditional  lawsuit. 

In  the  administrative  process,  the 
burden  of  proof  generally  encompasses 
both  a  burden  of  production  of  evidence 
and  a  burden  of  persuasion  about  what 
the  evidence  shows.  Director,  OWCP  v. 
Greenwich  Collieries,  512  U.S.  267,  273 
(1994)  (citing  Powers  v.  Russell,  30 
Mass.  69,  76  (1833).  You  shoulder  the 
dual  burdens  of  production  and 
persuasion  through  step  4  of  the 
sequential  evaluation  process.  See 
Bowen  v.  Yuckert.  482  U.S.  137,  146  n.5 
(1987). 

Although  you  generally  bear  the 
burden  of  proving  disability  throughout 
the  sequential  evaluation  process,  there 
is  a  limited  shift  in  the  burden  of  proof 
to  us  "only  if  the  sequential  evaluation 
process  proceeds  to  the  fifth  step 
*  *  *."  Bowen  V.  VucJcert,  id.  When  the 
process  proceeds  to  the  fifth  step,  this 
means  that  you  have  demonstrated  the 
existence  of  a  severe  impainnent(s) 
resulting  in  an  RFC  that  prevents  the 
performance  of  past  relevant  work. 
When  we  decide  that  you  are  not 
disabled  at  step  5,  this  means  that  we 
have  determined  that  there  is  other 
work  that  you  can  do.  To  make  this 
finding,  we  must  provide  evidence  that 
demonstrates  that  jobs  exist  in 
significant  numbers  in  the  national 
economy  that  you  can  do,  given  your 
RFC,  age,  education,  and  work 
experience.  In  legal  terms,  this  is  a 
biu'den  of  production  of  evidence. 

This  burden  shifts  to  us  because,  once 
you  establish  that  you  are  unable  to  do 
any  past  relevant  work,  it  would  be 
unreasonable  to  require  you  to  produce 
vocational  evidence  showing  that  there 
are  no  jobs  in  the  national  economy  that 
you  can  perform,  given  your  RFC. 
However,  as  stated  by  the  Supreme 
Court,  "It  is  not  unreasonable  to  require 
the  claimant,  who  is  in  a  better  position 
to  provide  information  about  his  own 
medical  condition,  to  do  so."  Bowen  v. 
Yuckert,  id.  Thus,  the  only  burden  shift 
that  occurs  at  step  5  is  that  we  are 
required  to  prove  that  there  is  other 
work  that  you  can  do,  given  your  RFC. 
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age,  education,  and  work  experience. 
That  shift  does  not  place  on  us  the 
burden  of  proving  RFC. 

When  the  burden  of  production  of 
evidence  shifts  to  us  at  step  5,  our  role 
is  to  obtain  evidence  to  assist  in 
impartially  determining  whether  there 
is  a  significant  number  of  jobs  in  the 
national  economy  you  can  do.  Thus,  we 
have  a  burden  of  proof  even  though  oiu 
primary  interest  in  the  outcome  of  the 
claim  is  that  it  be  decided  correctly.  As 
required  by  the  Act,  the  ultimate  burden 
of  persuasion  to  prove  disability, 
however,  remains  with  you. 

What  Specific  Changes  Are  We 
Proposing? 

Sections  404.1501  and  416.901  Scope  of 
Subpart 

The  second  sentence  of  §§  404.1501(g) 
and  416.901(j)  is  very  long  and  it 
includes  a  number  of  clauses.  We 
propose  to  clarify  this  sentence  by 
niunbering  and  listing  the  clauses  and 
by  revising  some  language.  This 
includes  clarifying  in  proposed  (g)(2] 
that  assessment  of  RFC  is  pur 
responsibility  ("our  residual  functional 
capacity  assessment")  and  that  we  use 
this  assessment  at  steps  4  and  5  of  the 
sequential  evaluation  process. 

Sections  404.1505  Basic  Definition  of 
Disability,  and  416.905  Basic  Definition 
of  Disability  for  Adults 

In  paragraph  (a),  we  propose  to  revise 
the  second  sentence,  to  delete  the  third 
sentence,  and  to  add  four  new 
sentences.  The  revisions  in  the  second 
sentence  will  clarify  oiu-  longstanding 
policy  that,  when  we  consider  your 
"previous  work,"  we  consider  only 
work  that  was  "past  relevant  work." 
Past  relevant  work  is  work  that  you 
performed  within  the  past  15  years,  that 
was  substantial  gainful  activity,  and  that 
lasted  long  enough  for  you  to  learn  how 
to  do  it.  See  SSR  82-62,  "Titles  11  and 
XVI:  A  Disability  Claimant's  Capacity 
To  Do  Past  Relevant  Work,  In  General." 
Social  Security  Rulings,  Ciunulative 
Edition,  1982,  p.  158. 

The  current  third  sentence  explains 
that  we  consider  your  RFC,  age, 
education,  and  work  experience  when 
we  determine  whether  you  can  do  other 
work;  i.e.,  at  step  5  of  the  sequential 
evaluation  process.  We  propose  to 
replace  this  sentence  with  four  new 
sentences  that  will  provide  more  detail 
about  this  policy,  including  cross- 
references  to  our  rules  on  the  sequential 
evaluation  process  and  RFC.  They  will 
also  clarify  that  we  assess  RFC  once, 
and  that  we  use  this  assessment  at  both 
step  four  and  step  five  of  the  sequential 
evaluation  process. 


Proposed  Sections  404.1512  and 
416.912  Evidence 

We  propose  several  revisions  in  these 
sections  to  clarify  both  yoiu 
responsibility  and  our  responsibility. 
We  propose  to  change  the  heading  of 
these  sections  from  "Evidence  of  your 
impairment"  to  "Evidence"  because,  as 
we  discuss  below,  we  propose  to  add  a 
provision  that  is  not  about  evidence  of 
your  impairment;  i.e.,  a  provision  that  is 
about  our  responsibility,  at  step  5  of  the 
sequential  evaluation  process,  to 
provide  evidence  of  the  existence  of 
jobs. 

We  propose  to  make  two  changes  in 
paragraph  (c)  to  make  it  clearer.  These 
are  not  substantive  changes.  First,  we 
propose  to  add  a  new  second  sentence 
to  paragraph  (c)  to  clarify,  consistent 
with  the  remainder  of  the  current 
paragraph,  that  we  may  ask  for  non- 
medical information  about  functioning 
or  about  other  non-medical  issues  in 
addition  to  medical  information. 
Second,  we  propose  to  make  a  slight 
modification  to  the  ciurent  second 
sentence  (which  will  become  the  new 
third  sentence)  to  make  it  clearer. 

We  also  propose  to  add  a  new 
paragraph  (g),  "Other  work"  to  explain 
our  burden  at  step  5.  It  will  explain  that, 
in  order  to  determine  that  you  can  make 
an  adjustment  to  other  work,  we  must 
provide  evidence  of  the  existence  of 
work  in  the  national  economy  that  you 
can  do,  given  your  RFC  and  vocational 
factors.  The  new  paragraph  will  include 
cross-references  to  regulations  that 
explain  how  we  evaluate  your  ability  to 
do  other  work  (§§  404.1560  through 
404.1569a  and  416.960  through 
416.969a,  as  appropriate). 

The  new  paragraph  will  also  clarify 
our  longstanding  interpretation  of  the 
statutory  requirement  that  we  consider 
your  age,  education,  and  work 
experience  as  well  as  your 
impairment(s)  when  we  determine  the 
ability  to  do  other  work  at  step  5. 

Oiu'  use  of  the  phrase  "make  an 
adjustment  to  other  work"  is  not  new. 
We  used  the  phrase  when  we  originally 
published  proposed  rules  on  the 
medical/vocational  guidelines  in 
appendix  2,  subpart  P  of  regulations 
part  404  (the  grid  rules)  in  1978: 

If  an  individual  cannot  perform  his  or  her 
past  relevant  work  but  the  individual's 
physical  and  mental  capacities  are  consistent 
with  his  or  her  meeting  the  demands  of  a 
significant  number  of  jobs  in  the  national 
economy  and  the  individual  has  the 
vocational  capabilities  (considering  his  or  her 
age,  education,  and  past  work  experience)  to 
make  an  adjustment  to  work  different  from 
that  which  the  individual  has  performed,  it 
will  be  determined  that  such  an  individual 
is  not  under  a  disability.  However,  if  such  an 


individual's  physical  and  mental  capacities 
in  conjunction  with  his  or  her  vocational 
capabilities  (considering  his  or  her  age. 
education,  and  work  experience)  are  not 
consistent  with  making  an  adjustment  to 
work  differing  from  that  which  the 
individual  has  performed  in  the  past,  it  will 
be  determined  that  such  an  individual  is 
under  a  disability. 

See  43  FR  9284,  9288  (March  7, 1978). 
We  used  the  same  language  in  the 
preamble  when  we  published  the  final 
rules  for  the  medicai/vocational 
guidelines  (see  43  FR  55349,  55352 
(November  28, 1979))  and  have  used 
similar  language  in  our  Policy 
Interpretation  Rulings  (see,  e.g.,  SSR  83- 
11,  "Titles  II  and  XVI  Capability  To  Do 
Other  Work — The  Exertibnally  Based 
Medical-Vocational  Rules  Met,"  Social 
Security  Rulings,  Cumulative  Edition, 
1983,  p.  184).  More  recently,  we  have 
used  the  same  or  similar  language  in 
publications  that  we  use  to  help  the 
public  better  understand  whether  they 
may  qualify  for  disability  benefits  under 
the  Act  and  our  regulations.  Therefore, 
we  are  proposing  to  use  this  language  in 
our  regulations. 

Sections  404.1 520    Evaluation  of 
Disability  in  General,  and  416.920 
Evaluation  of  Disability  of  Adults,  in  . 
General 

We  propose  to  revise  the  language  in 
paragraph  (a)  of  these!  sections  to  make 
it  clearer.  We  propose  to  divide  it  into 
five  separate  paragraphs.  We  also 
propose  to  modify  the  current  language 
to  explain  more  clearly  what  the  five 
steps  of  the  sequential  evaluation 
process  are,  and  to  reflect  the  provisions 
of  proposed  new  paragraph  (e),  which 
we  discuss  below. 

We  propose  to  add  a  new  paragraph 
(e)  to  this  section  to  explain  that,  after 
we  decide  that  you  are  not  working  and 
have  a  severe  impairment(s)  that  does 
not  meet  or  equal  any  listing,  we  will 
assess  your  RFC.  We  then  use  this  RFC 
assessment  at  step  4  to  determine 
whether  you  are  able  to  do  any  past 
relevant  work  and,  if  we  make  a 
determination  at  step  5,  we  use  the  same 
RFC  assessment  in  determining  whether 
you  can  do  any  other  work, 

Because  we  propose  to  add  a  new 
paragraph  (e),  we  also  propose  to 
redesignate  ciurent  paragraphs  (e)  and 
(D  as  paragraphs  (f)  and  (g).  We  also 
propose  to  revise  these  paragraphs  to 
make  changes  consistent  with  proposed 
changes  in  other  niles  already 
described.  For  example,  they  will  refer 
to  "our  residual  functional  capacity 
assessment,"  to  "past  relevant  work" 
(instead  of  "work  you  have  done  in  the 
past"  or  "past  work  experience"),  and  to 
making  "an  adjustment  to  other  work." 
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Likewise,  proposed  paragraph  (g) 
(current  paragraph  (f))  will  clarify  that, 
at  step  5,  we  consider  "the  same 
residual  functional  capacity 
assessment"  we  used  at  step  4.  In 
current  paragraph  (e)  (proposed 
paragraph  (f)),  we  also  propose  to 
change  the  phrase,  "[ijf  we  cannot  make 
a  decision  based  on  your  current  work 
activity  or  on  medical  facts  alone,"  to 
"[i]f  we  caimot  make  a  determination  or 
decision  at  the  first  three  steps  of  the 
sequential  evaluation  process,"  in  order 
to  make  it  clear  that  this  language  has 
always  referred  to  determinations  or 
decisions  at  steps  1,  2  and  3  of  the 
sequential  evaluation  process.  We  also 
propose  to  make  a  comparable 
conforming  change  to  §§  404.1560(a) 
and  416.960(a). 

We  propose  to  revise  current 
paragraph  (f)(2)  (proposed  paragraph 
{g)(2))  to  reflect  that  we  are  adding  a 
second  special  medical-vocational 
profile  under  which  we  may  find  you 
disabled  without  referring  to  our  grid 
rules.  When  we  discuss  changes  we  are 
proposing  to  §§  404.1562  and  416.962 
later  in  this  notice,  we  explain  the 
second  profile  and  our  reasons  for 
proposing  to  include  it.  We  also  propose 
to  modify  the  language  that  is  in  ciurent 
paragraph  (f)(2)  (proposed  paragraph 
(g)(2))  to  delete  the  partial  description  of 
the  first  special  medical-vocational 
profile  that  is  currently  in  our 
regulations  because  it  is  duplicative  of 
information  already  contained  in 
§§404.1562  and  416.962. 

Finally,  we  are  proposing  a  number  of 
minor  editorial  changes  in  current 
paragraphs  (e)  and  (f)  (proposed 
paragraphs  (f)  and  (g)). 

Sections  404.1545  and  416.945    Your 
Residual  Functional  Capacity 

To  make  current  paragraph  (a)  easier 
to  understand,  we  propose  to  revise  the 
paragraph  by  breaking  it  into  five 
numbered  subparagraphs  with  headings. 
We  also  propose  to  reorganize  and 
clarify  some  of  the  text. 

In  proposed  paragraph  (a)(3), 
"Evidence  we  use  to  assess  your 
residual  functional  capacity,"  we 
propose  to  include  references  to 
§§404.1512  and  416.912,  which  explain 
yoiu-  burden  to  provide  evidence  of  the 
existence  and  severity  of  your 
impairment(s)  and  how  it  affects  your 
functioning,  and  our  responsibility  to 
develop  a  complete  medical  history  and 
to  arrange  for  a  consultative 
examination(s)  if  necessary. 

In  paragraph  (a)(5),  "How  we  will  use 
our  residual  functional  capacity 
assessment,"  we  propose  to  explain  that 
we  first  use  our  F^C  assessment  to 
decide  if  you  can  do  past  relevant  work 


and  to  explain  that,  if  you  cannot  do 
past  relevant  work,  or  do  not  have  any 
past  relevant  work,  we  use  the  same 
assessment  to  decide,  at  step  5,  if  you 
can  make  an  adjustment  to  other  work. 

In  addition,  we  propose  other  changes 
in  this  section  to  clarify  oiu  rules.  In 
paragraph  (a)(1),  "Residual  functional 
capacity  assessment,"  we  propose  to 
add  a  sentence  to  explain  that  RFC  is 
the  most  you  can  do  despite  your 
limitations.  This  will  incorporate  into 
our  regulations  a  clarification  that  we 
currently  provide  in  SSR  96-8p,  "Titles 
II  and  XVI:  Assessing  Residual 
Functional  Capacity  in  Initial  Claims," 
61  FR  34474  (July  2, 1996).  We  also 
propose  to  incorporate  another 
clarification  provided  in  that  SSR  by 
explaining  in  paragraph  (a)(2),  "If  you 
have  more  than  one  impairment,"  that, 
when  we  assess  RFC,  we  will  consider 
all  medically  determinable  impairments 
of  which  we  are  aware,  including 
impairments  that  are  not  "severe." 

Proposed  paragraph  (a)(3)  will  clarify 
the  fifth,  sixth,  and  seventh  sentences  of 
current  paragraph  (a),  which  discusses 
the  evidence  we  consider  when 
assessing  RFC.  Our  intent  is  to  clarify 
three  points  about  how  we  consider 
evidence  of  pain  and  other  symptoms  in 
our  RFC  assessments.  First,  we  will 
make  clear  that  the  phrase  "observations 
by  your  treating  and  examining 
physicians  or  psychologists,"  in  the 
current  rule,  includes  "statements  about 
what  you  can  still  do,"  as  discussed  in 
§§404.1513  and  416.913.  Second,  we 
will  clarify  that  we  consider 
descriptions  and  observations  of  your 
impairment-related  limitations  from 
both  medical  and  non-medical  sources. 
Third,  by  removing  the  phrase  "that  are 
important  in  the  diagnosis  and 
treatment  of  your  medical  condition" 
from  the  fifth  sentence  of  current 
section  (a),  we  will  make  clear  that  we 
consider  all  limitations  that  result  from 
your  medically  determinable 
impairments,  not  just  those  that  are 
important  in  the  diagnosis  cmd 
treatment  of  a  medical  condition.  We 
also  propose  to  delete  the  entire  eighth 
sentence,  which  could  be  ' 

misinterpreted  to  mean  that  we  may  or 
may  not  consider  evidence  that  we 
already  have.  Because  that  is  not  our 
intent,  and  because  these  proposed  rules 
make  clear  that  we  consider  all  relevant 
medical  and  nonmedical  evidence  in 
the  case  record,  we  believe  this  language 
is  unnecessary. 

We  propose  to  revise  the  last  sentence 
of  current  paragraph  (a)  (which  will 
become  the  last  sentence  of  proposed 
(a)(5)(ii))  to  remove  the  language  that 
discusses  our  rules  on  RFC  assessment 
in  deciding  whether  your  disability 


continues  or  ends.  Those  rules  are 
already  discussed  in  §§404.1594  and 
416.994,  and  the  revised  language  will 
simply  direct  you  to  those  sections. 

We  propose  a  number  of  other 
editorial  changes  to  the  current  rule. 
These  changes  are  intended  only  to 
clarify  the  current  language  and  to 
reorganize  the  provisions  into  a  more 
logical  order. 

Proposed  Sections  404.1546  and 
416.946    Responsibility  for  Assessing 
Your  Residual  Functional  Capacity 

We  propose  to  revise  the  heading  of 
these  sections,  which  are  currently 
titled  "Responsibility  for  assessing  and 
determining  residual  functional 
capacity."  The  two  words  "and 
determining"  are  superfluous.  Our 
assessment  is  our  determination  about 
RFC. 

The  other  changes  we  propose  in  this 
section  are  editorial.  To  make  the 
section  easier  to  understand,  we 
propose  to  break  up  the  current  single 
paragraph  into  three  paragraphs  that 
address  the  responsibilities  of: 

•  State  agency  medical  and 
psychological  consultants  (proposed 
paragraph  (a)); 

•State  agency  disability  hearing 
officers  (proposed  paragraph  (b));  and 

•  Administrative  law  judges  and 
Appeals  Council  administrative  appeals 
judges  (proposed  paragraph  (c)). 

Proposed  Sections  404.1560  and 
416.960  When  We  Will  Consider  your 
Vocational  Background 

We  propose  to  change  the  heading, 
putting  it  into  active  voice,  to  make  the 
meaning  clearer.  We  propose  to  make 
changes  in  paragraphs  (b),  "Past 
relevant  work,"  and  (c),  "Other  work," 
consistent  with  the  changes  we  are 
proposing  in  other  sections,  already 
noted  above. 

For  clarity,  we  propose  to  revise 
paragraph  (b)  by  dividing  it  into  three 
subparagraphs,  designated  (b)(1) 
through  fb)(3).  We  propose  to  add  a  new 
sentence  in  proposed  paragraph  (b)(1), 
"Definition  of  past  relevant  work," 
defining  "past  relevant  work"  as  work 
you  have  done  within  the  past  15  years, 
that  was  substantial  gainful  activity,  and 
that  lasted  long  enough  for  you  to  learn 
how  to  do  it.  This  definition  is  based  on 
our  longstanding  interpretation  in  SSR 
82-62,  already  noted  above.  We  also 
propose  to  add  a  cross-reference  to 
§  404.1565(a)  or  416.965(a).  as 
appropriate,  because  these  paragraphs 
explain  how  we  determine  the  15-year 
period. 

We  propose  to  add  new  language  in 
paragraph  (b)(2),  "Determining  whether 
you  can  do  your  past  relevant  work,"  to 
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explain  how  we  obtain  information  that 
we  need  to  determine,  at  step  4  of  the 
sequential  evaluation  process,  whether 
your  impairment(s)  prevents  you  from 
doing  your  past  relevant  work.  It  will 
indicate  that  we  ask  you  for  information 
about  work  you  have  done  in  the  past, 
and  that  we  may  ask  other  people  who 
know  about  yoiu*  past  work.  This  is 
consistent  with  the  provisions  in 
current  §§  404.1565(b)  and  416.965(b). 
and  we  propose  to  include  cross- 
references  to  those  sections  in  paragraph 
(b)(2). 

We  also  propose  to  explain  in 
paragraph  (b)(2)  that  we  may  use  the 
services  of  vocational  experts  or 
vocational  specialists,  or  other  resources 
such  as  the  "Dictionary  of  Occupational 
Titles"  to  obtain  information  that  we 
need  to  determine  whether  you  can  do 
your  past  relevant  work.  For  example, 
we  may  use  one  of  these  sources  to 
determine  how  the  work  you  did  is 
usually  performed  in  the  national 
economy.  This  is  a  longstanding  policy 
interpretation  set  out  in  SSR  82-61, 
"Titles  n  and  XVI:  Past  Relevant  Work— 
The  Particular  Job  or  the  Occupation  As 
Generally  Performed,"  Social  Security 
Rulings,  Cumulative  Edition,  1982,  p. 
185. 

Proposed  paragraph  (b)(3),  "If  you  can 
do  your  past  relevant  work"  will  be 
essentially  the  same  as  the  second 
sentence  of  ciurent  paragraph  (b).  We 
have  edited  it  and  made  it  into  two 
sentences  for  clarity. 

We  propose  to  modify  paragraph  (c)  to 
make  clear  that,  if  we  decide  at  step  5 
that  you  are  not  disabled,  we  are 
responsible  for  providing  evidence  of 
other  work  you  can  do  (consistent  with 
proposed  §§  404.1512(g)  and 
416.912(g)).  The  modified  paragraph 
will  also  make  clear  that  we  are  not 
responsible  for  providing  additional 
evidence  of  RFC  or  for  making  another 
RFC  assessment  at  step  5.  This  is 
because  we  use  the  same  RFC 
assessment  at  step  5  that  we  made 
before  we  considered  your  ability  to  do 
past  relevant  work  at  step  4,  a  point  in 
our  process  at  which  you  have  the 
burdens  of  production  and  persuasion. 

Sections  404.1561  and  416.961  Your 
ability  to  do  work  depends  upon  your 
residual  functional  capacity 

We  propose  to  delete  these  sections 
because  their  provisions  are 
incorporated  into  other  proposed  and 
existing  rules. 


Proposed  Sections  404.1562  and 
416.962    Medical-Vocational  Profiles 
Showing  an  Inability  to  Make  an 
Adjustment  to  Other  Work 

We  propose  to  revise  and  update  the 
headings  of  these  sections  in  order  to 
reflect  changes  we  are  proposing  to  their 
content. 

Current  Medical-Vocational  Profile 

Currently,  §§404.1562  and  416.962 
describe  a  special  medical-vocational 
profile  under  which,  if  you  have  only  a 
marginal  education  and  work 
experience  of  35  years  or  more  during 
which  you  did  arduous  unskilled  labor, 
and  you  are  not  working  and  are  no 
longer  able  to  do  this  kind  of  work 
because  of  a  severe  impairment,  we  will 
find  that  you  are  disabled.  We  consider 
this  special  medical-vocational  profile 
at  step  5  of  the  sequential  evaluation 
process,  before  we  consider  the  grid 
rules.  We  do  this  because  we  have 
decided  that,  if  you  match  this  profile, 
you  do  not  have  the  ability  to  adjust  to 
other  work  (i.e.,  you  are  disabled) 
regardless  of  your  age.  If  you  meet  this 
profile,  and  are  age  60  or  over,  we 
would  usually  find  you  disabled  using 
our  grid  rides.  However,  if  you  are 
under  age  60.  you  might  not  qualify 
without  this  special  rule. 

Although  we  have  changed  the 
language  somewhat  over  the  years,  the 
current  medical-vocational  profile  has 
been  in  our  regulations  since  1960 
(when  it  was  at  §  404.1502(c)).  However, 
it  contains  a  number  of  provisions  that 
need  to  be  updated  to  be  consistent  with 
our  current  rules  and  policies.  For 
example,  the  last  sentence  of  the 
paragraph  before  the  example  speaks 
about  the  ability  to  do  other  work  "on 
a  full-time  or  reasonably  regular  part- 
time  basis."  However,  in  SSR  96-8p,  we 
explain  that  at  step  5  we  consider  only 
full-time  work  when  we  consider  other 
work  you  are  able  to  do.  See  61  FR 
34474,  34475  (July  2,  1996).  Other 
provisions  in  the  current  medical- 
vocational  profile  have  been  made 
obsolete  or  been  superseded  by  more 
recent  regulations,  such  as  our  rules  on 
doing  substantial  gainful  activity  at  step 
1  of  the  sequential  evaluation  process, 
and  our  rules  on  transferability  of  skills 
in  §§  404.1568(d)(4)  and  416.968(d)(4). 

We  therefore  propose  to  delete  the 
second  and  third  sentences  of  the 
paragraph  and  to  revise  the  example. 
These  changes  will  only  make  the  rule 
more  consistent  with  our  current 
policies  and  will  not  affect  anyone  who 
we  would  find  disabled  imder  the 
ciirrent  profile.  We  propose  to  designate 
all  the  language  discussing  this  current 


medical-vocational  profile  as  paragraph 
(a)  of  §§404.1562  and  416.962. 

We  also  propose  to  make  a       ' 
conforming  change  to  the  third  sentence 
of  section  203.00(b)  in  appendix  2  to 
subpart  P  of  part  404,  to  reflect  these 
changes. 

Second  Medical-Vocational  Profile 

We  propose  to  add  to  §§404.1562  and 
416.962  a  second  special  medical- 
vocational  profile  that  we  have  been 
using  since  1975,  but  that  is  not  in  our 
regulations.. We  propose  to  designate  the 
language  discussing  the  second  medical- 
vocational  profile  as  paragraph  (b). 
Under  this  profile,  we  wiU  find  you 
disabled  if  you: 

•  Are  of  "advanced  age"  (i.e.,  are  at 
least  55  years  old); 

•  Have  a  "limited"  education  or  less 
(i.e.,  generally,  an  11th  grade  education 
or  less— see  §§  404.1564(b)(3)  and 
916.964(b)(3)); 

•  Have  no  past  relevant  work  (i.e., 
either  no  work  experience  or  no  work 
experience  that  satisfies  our  definition 
of  "past  relevant  work");  and 

•  Have  a  "severe,"  medically 
determinable  impairment(s). 

If  you  have  these  characteristics,  we 
would  usually  find  you  disabled  using 
oui  grid  rules.  However,  if  you  have 
solely  "nonexertional"  limitations  (see 
§  200.00(e)  of  appendix  2  to  subpart  p  of 
part  404),  you  might  not  qualify  without 
this  special  profile. 

The  original  instruction  for  this 
profile  dates  back  to  a  policy  decision 
of  July  7, 1975.  In  1982,  we  incorporated 
this  profile  into  SSR  82-63,  "Titles  II 
and  XVI:  Medical- Vocational  Profiles 
Showing  an  Inability  To  Make  an 
Adjustment  to  Other  Work"  (see  Social 
Security  Rulings,  Cumulative  Edition, 
1982,  page  205).  Therefore,  the 
proposed  rule  would  only  incorporate 
our  longstanding  policy  interpretation 
into  our  regulations. 

We  also  propose  to  make  clear  in 
paragraph  (b)  and  other  related  rules 
that,  if  you  meet  the  second  medical- 
vocational  profile,  we  do  not  have  to 
assess  RFC.  This  is  because,  once  we 
have  determined  that  you  have  a 
"severe"  impainnent(s)  and  that  you 
meet  the  other  criteria  in  the  profile,  we 
will  find  you  disabled,  and  we  will  not 
need  an  RFC  assessment.  We  recognize 
that,  in  most  cases,  our  normal 
sequential  evaluation  process  would 
require  us  to  do  an  RFC  assessment 
before  we  determine  that  you  have  no 
past  relevant  work.  However,  because 
you  must  oiUy  have  a  "severe" 
impairment(s)  under  this  profile,  and 
your  advanced  age,  limited  education, 
and  lack  of  past  relevant  work  should  be 
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readily  apparent  from  the  case  record, 
an  RFC  assessment  is  unnecessary. 

Sections  404.1563  and  416.963    Your 
Age  as  a  Vocational  Factor 

We  propose,  only  editorial  changes  to 
the  second  sentence  of  paragraph  (a). 

Sections  404.1569a  and  416.969a 
Exertional  and  Nonexertional 
Limitations 

We  propose  to  delete  the  seventh 
sentence  of  paragraph  (a),  "General," 
and  to  add  three  new  sentences  in  its 
place.  These  changes  are  consistent  with 
other  changes  discussed  above. 

Sections  404.1594    How  We  Will 
Determine  Whether  Your  Disability 
Continues  or  Ends,  and  416.994  How 
We  Will  Determine  Whether  Your 
Disability  Continues  or  Ends.  Disabled 
Adults 

We  propose  to  revise  the  first 
sentence  of  §  404.1594(f)(7)  and 
§  416.994(b)(5)(vi),  which  contain 
essentially  the  same  language,  in  order 
to  update  the  cross-reference.  This  is 
necessary  due  to  the  changes  we  are 
proposing  to  §§404.1560  and  416.960 
and  §§404.1561  and  416.961. 

Section  203.00,  Appendix  2  to  Subpart 
P  of  Part  404 

As  already  noted,  we  propose  to 
revise  the  third  sentence  of  section 
203.00(b)  to  conform  to  the  changes  in 
proposed  §§  404.1562(a)  and  416.962(a). 

.^re  We  Proposing  Any  Other  Changes? 

I  We  propose  to  make  a  niunber  of 
minor  editorial  changes  throughout 
these  rules  to  make  them  easier  to  read 
and  understand.  Because  these 
proposed  changes  will  not  be 
substantive,  we  have  not  summarized 
them  all. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  were  subject  to  OMB 
review. 

Charity  of  These  Proposed  Rules 

1 1  Executive  Order  12866  requires  each 
agency  to  vnite  all  rules  in  plain 
language.  In  addition  to  your 
substantive  comments  on  these 
proposed  rules,  we  invite  your 
comments  on  how  to  make  them  easier 
to  understand. 

For  example: 

Have  we  organized  the  material  to  suit 
your  needs? 


Are  the  requirements  in  the  rules 
clearly  stated? 

Do  the  rules  contain  technical 
language  or  jargon  that  is  not  clear? 

Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

Would  more  (but  shorter)  sections  be 
better? 

Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  at 
§§  404.1512(c),  416.912(c),  404.1545(a), 
416.945(a),  404.1560(b)  and  416.960(b). 
The  public  reporting  burden  is 
accounted  for  in  the  Information 
Collection  Requests  for  the  various 
forms  that  the  public  uses  to  submit  the 
information  to  SSA.  Consequently,  a  1- 
hour  placeholder  burden  is  being 
assigned  to  the  specific  reporting 
requirement(s)  contained  in  these  rules. 
We  are  seeking  clearance  of  the  burden 
referenced  in  these  rules  because  the 
rules  were  not  considered  during  the 
clearance  of  the  forms.  An  Information 
Collection  Request  has  been  submitted 
to  OMB.  We  are  soliciting  comments  on 
the  burden  estimate;  the  need  for  the 
information;  its  practical  utility;  ways  to 
enhance  its  quality,  utility  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  submitted  to  the 
Social  Security  Administration  at  the 
following  address:  Social  Security 
Administration,  Attn:  SSA  Reports 
Clearance  Officer,  Rm.  l-A-20 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401. 

You  may  submit  comments  on  the 
reporting  requirements  for  up  to  60  days 
after  publication  of  this  notice;  however, 
your  comments  will  be  most  useful  if 
you  submit  them  within  30  days  of 
publication. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance;  96.004.  Social 


Security-Survivors  Insurance;  96.006. 
Supplemental  Security  Income] 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procediue,  Blind,  Disability  benefits, 
Old-age,  Siuvivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Seciuity. 

20  CFR  Part  416 

Administrative  practice  and 
procediu-e.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  April  2.  2002. 
)o  Anne  B.  Bamharl, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  subpart 
P  of  part  404  and  subpart  I  of  part  416 
of  chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

Subpart  P— {Amendad] 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202.  205(a).  (b).  and  (d)- 
(h).  216(i).  221(a)  and  (i).  222(c).  223.  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402,  405(a),  (b),  and  (d)-(h),  416(i). 
421(a)  and  (i).  422(c).  423,  425.  and 
902(a)(5)):  sec.  211(b).  Pub.  L.  104-193. 110 
Stat.  2105,  2189. 

2.  Amend  §404.1501  by  revising 
paragraph  (g)  to  read  as  follows: 

§404.1501    Scop*  of  subpart. 

***** 

(g)  Our  rules  on  vocational 
considerations  are  in  §§404.1560 
through  404.1569a.  We  explain  in  these 
rules — 

(1)  When  we  must  consider  vocational 
factors  along  with  the  medical  evidence; 

(2)  How  we  use  our  residual 
functional  capacity  assessment  to 
determine  if  you  can  still  do  your  past 
relevant  work  or  other  work; 

(3)  How  we  consider  the  vocational 
factors  of  age,  education,  and  work 
experience; 

(4)  What  we  mean  by  "work  which 
exists  in  the  national  economy"; 

(5)  How  we  consider  the  exertional, 
nonexertional,  and  skill  requirements  of 
work,  and  when  we  will  consider  the 
limitations  or  restrictions  that  result 
from  your  impairment(s)  and  related 
symptoms  to  be  exertional. 
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nonexertional,  or  a  combination  of  both; 
and 

(6)  How  we  use  the  Medical- 
Vocational  Guidelines  in  appendix  2  of 
this  subpart. 
***** 

3.  Amend  §404.1505,  paragraph  (a), 
by  revising  the  second  sentence, 
removing  the  third  sentence, 
redesignating  the  foiuth  sentence  as  the 
last  sentence,  and  adding  four  new 
sentences  after  the  second  sentence  to 
read  as  follows: 

S  404.1 505    B«sic  definition  of  disability. 

(a)  *  *  *  To  meet  this  definition,  you 
must  have  a  severe  impairment(s)  that 
makes  you  unable  to  do  yoiu  past 
relevant  work  (see  §  404.1560(b))  or  any 
other  substantial  gainful  work  that 
exists  in  the  national  economy.  If  yoiu 
severe  impairment(s)  does  not  meet  or 
medically  equal  a  listing  in  appendix  1 , 
we  will  assess  your  residual  functional 
capacity  as  provided  in  §§404.1520  and 
404.1545.  (See  §§  404.1520(g)(2)  and 
404.1562  for  an  exception  to  this  rule.) 
We  will  use  this  residual  functional 
capacity  assessment  to  determine  if  you 
can  do  your  past  relevant  work.  If  we 
find  that  you  cannot  do  your  past 
relevant  work,  we  will  use  the  same 
residual  functional  capacity  assessment 
and  your  vocational  factors  of  age, 
education,  and  work  experience  to 
determine  if  you  can  do  other  work. 


4.  Amend  §404.1512  by: 

a.  Revising  the  section  heading; 

b.  In  paragraph  (c),  removing  "also" 
from  the  second  sentence,  redesignating 
the  second  sentence  as  the  last  sentence, 
and  adding  one  new  sentence  after  the 
first  sentence;  and 

c.  Adding  paragraph  (g). 

The  additions  and  revisions  are  to 
read  as  follows: 

S404.1512    Evidence. 
***** 

(c)  Your  responsibility.  *  *  *  You 
must  provide  evidence  showing  how 
your  impairment(s)  affects  your 
functioning  during  the  time  you  say  that 
you  are  disabled,  and  any  other 
information  that  we  need  to  decide  yoiu 
case.  *  *  * 
***** 

(g)  Other  work.  In  order  to  determine 
under  §404. 1520(g)  that  you  are  able  to 
■make  an  adjustment  to  other  work,  we 
must  provide  evidence  about  the 
existence  of  work  in  the  national 
economy  that  you  can  do  (see 
§§404.1560  through  404.1569a).  given 
your  residual  functional  capacity 
(which  we  have  already  assessed,  as 


described  in  §  404.1520(e)),  age, 
education,  and  work  experience. 

5.  Amend  §404.1520  oy  revising 
paragraph  (a),  by  redesignating 
paragraphs  (e)  and  (f)  as  paragraphs  (f) 
and  (g),  by  revising  newly  redesignated 
(f)  and  (g),  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  404.1520    Evaluation  of  disability  in 
general. 

(a)  General — (1)  Purpose  of  this 
section.  This  section  explains  the  five- 
step  sequential  evaluation  process  we 
use  to  decide  whether  you  are  disabled, 
as  defined  in  §404.1505. 

(2)  Applicability  of  these  rules.  These 
rules  apply  to  you  if  you  file  an 
application  for  a  period  of  disability  or 
disability  insurance  benefits  (or  both)  or 
for  child's  insurance  benefits  based  on 
disability.  They  also  apply  if  you  file  an 
application  for  widow's  or  widower's 
benefits  based  on  disability  for  months 
after  December  1990.  See  §  404.1505(a). 

(3)  Evidence  considered.  We  will 
consider  all  evidence  in  your  case 
record  when  we  make  a  determination 
or  decision  whether  you  are  disabled. 

(4)  The  five-step  sequential  evaluation 
pmcess.  The  sequential  evaluation 
process  is  a  series  of  five  "steps"  that 
we  follow  in  a  set  order.  If  we  can  find 
that  you  are  disabled  or  not  disabled  at 

a  step,  we  make  our  determination  or 
decision  and  we  do  not  go  on  to  the  next 
step.  If  we  cannot  find  that  you  are 
disabled  or  not  disabled  at  a  step,  we  go 
on  to  the  next  step.  Before  we  go  from 
step  three  to  step  four,  we  assess  your 
residual  functional  capacity.  See 
paragraph  (e)  of  this  section.  We  use  this 
residual  functional  capacity  assessment 
at  both  step  foiu:  and  step  five  when  we 
evaluate  your  claim  at  these  steps. 
These  are  the  five  steps  we  follow: 

(i)  At  the  first  step,  we  consider  your 
work  activity,  if  any.  If  you  are  doing 
substantial  gainful  activity,  we  will  find 
that  you  are  not  disabled.  See  paragraph 
(b)  of  this  section. 

(ii)  At  the  second  step,  we  consider 
the  medical  severity  of  your 
impairment(s).  If  you  do  not  have  a 
severe  medically  determinable  physical 
or  mental  impairment  that  meets  the 
duration  requirement  in  §  404.1509,  or  a 
combination  of  impairments  that  is 
severe  and  meets  the  duration 
requirement,  we  will  find  that  you  are 
not  disabled.  See  paragraph  (c)  of  this 
section. 

(iii)  At  the  third  step,  we  also 
consider  the  medical  severity  of  your 
impairment(s).  If  you  have  an 
impairment(s)  that  meets  or  equals  one 
of  our  listings  in  appendix  1  of  this 
subpart  and  meets  the  duration 
requirement,  we  will  find  that  you  are 


disabled.  See  paragraph  (d)  of  this 
section. 

(iv)  At  the  fourth  step,  we  consider 
our  assessment  of  your  residual 
functional  capacity  and  your  past 
relevant  work.  If  you  can  still  do  your 
past  relevant  work,  we  will  find  that 
you  are  not  disabled.  See  paragraph  (f) 
of  this  section. 

(v)  At  the  fifth  and  last  step,  we 
consider  our  assessment  of  your 
residual  functional  capacity  and  your 
age,  education,  and  work  experience  to 
see  if  you  can  make  an  adjustment  to 
other  work.  If  you  can  make  an 
adjustment  to  other  work,  we  will  find 
that  you  are  not  disabled.  If  you  cannot 
make  an  adjustment  to  other  work,  we 
will  find  that  you  are  disabled.  See 
paragraph  (g)  of  this  section. 

(5)  When  you  are  already  receiving 
disability  benefits.  If  you  are  already 
receiving  disability  benefits,  we  will  use 
a  different  sequential  evaluation  process 
to  decide  whether  you  continue  to  be 
disabled.  We  explain  this  process  in 
§  404.1594(f). 
***** 

(e)  Mien  your  impainnent(s)  does  not 
meet  or  equal  a  listed  impairment.  If 
your  impairment(s)  does  not.  meet  or 
equal  a  listed  impairment,  we  will 
assess  and  make  a  finding  about  your 
residual  functional  capacity  based  on  all 
the  relevant  medical  and  other  evidence 
in  your  case  record,  as  explained  in 
§404.1545.  (See  paragraph  (g)(2)  of  this 
section  and  §  404.1562  for  an  exception 
to  this  rule.)  We  use  our  residual 
functional  capacity  assessment  at  the 
fourth  step  of  the  sequential  evaluation 
process  to  determine  if  you  can  do  your 
past  relevant  work  (paragraph  (f)  of  this 
section)  and  at  the  fifth  step  of  the 
sequential  evaluation  process  (if  the 
evaluation  proceeds  to  this  step)  to 
determine  if  you  can  do  other  work 
(paragraph  (g)  of  this  section). 

(f)  Your  impairment(s)  must  prevent 
you  from  doing  your  past  relevant  wrork. 
If  we  cannot  make  a  determination  or 
decision  at  the  first  three  steps  of  the 
sequential  evaluation  process,  we  will 
compare  our  residual  functional 
capacity  assessment,  which  we  made 
imder  paragraph  (e)  of  this  section,  with 
the  physical  and  mental  demands  of 
your  past  relevant  work.  See 

§  404.1560(b).  If  you  can  still  do  this 
kind  of  work,  we  will  find  that  you  are 
not  disabled. 

(g)  Your  impairment(s)  must  prevent 
you  from  making  an  adjustment  to  other 
work.  (1)  If  we  find  that  you  cannot  do 
your  past  relevant  work  because  you 
have  a  severe  impairment(s)  (or  you  do 
not  have  any  past  relevant  work),  we 
will  consider  the  same  residual 
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functional  capacity  assessment  we  made 

der  paragraph  (e)  of  this  section, 
'together  with  your  vocational  factors 
(your  age,  education,  and  work 
experience)  to  determine  if  you  can 
make  an  adjustment  to  other  work.  If 
you  can  make  an  adjustment  to  other 
work,  we  will  find  you  not  disabled.  If 
ou  cannot,  we  will  find  you  disabled. 
(2)  We  use  different  rules  if  you  meet 
one  of  the  two  special  medical- 
vocational  profiles  described  in 
§404.1562.  If  you  meet  one  of  those 
profiles,  we  will  find  that  you  caimot 
make  an  adjustment  to  other  work,  and 
that  you  are  disabled. 

6.  Amend  §404.1545  by  revising 
revising  paragraph  (a)  to  read  as  follows: 

§404.1545    Your  residual  functional 
capacity. 

(a)  General — (1)  Residual  functional 
capacity  assessment.  Your 
impairment(s),  and  any  related 
symptoms,  such  as  pain,  may  cause 
physical  and  mental  limitations  that 
affect  what  you  can  do  in  a  work  setting. 
Your  residual  functional  capacity  is  the 
most  you  can  still  do  despite  your 
limitations.  We  will  assess  your  residual 
functional  capacity  based  on  all  the 
relevant  evidence  in  yoiu*  case  record. 
See  §404.1546. 

"(2)  If  you  have  more  than  one 
impairment.  We  will  consider  all  of 
your  impairments  of  which  we  are 
aware,  including  your  medically 
determinable  impairments  that  are  not 
"severe,"  as  explained  in 
§§  404.1520(c),  404.1521,  and  404.1523, 
when  we  assess  your  residual  functional 
capacity.  See  paragraph  (e)  of  this 
section. 

J  (3)  Evidence  we  use  to  assess  your 
residual  functional  capacity.  We  will 
assess  your  residual  functional  capacity 
based  on  all  of  the  relevant  medical  and 
other  evidence.  In  general,  you  are 
responsible  for  providing  the  evidence 
we  will  use  to  make  a  finding  about 
your  residual  functional  capacity.  See 
§  404.1512(c).  However,  before  we  make 
a  determination  that  you  are  not 
disabled,  we  are  responsible  for  making 
every  reasonable  effort  to  develop  your 
complete  medical  history,  including 
arranging  for  a  consultative 
examination(s)  if  necessary.  See 
§§  404.1512(d)  through  (f).  We  will 
consider  any  statements  about  what  you 
can  still  do  that  have  been  provided  by 
medical  sources,  whether  or  not  they  are 
based  on  formal  medical  examinations. 
See  §404.1513.  We  will  also  consider 
descriptions  and  observations  of  your 
limitations  from  your  impairment(s), 
including  limitations  that  result  from 
yoiu-  symptoms,  such  as  pain,  provided 
by  you,  yoiu'  family,  neighbors,  friends, 


or  other  persons.  See  paragraph  (e)  of 
this  section  and  §  404.1529. 

(4)  What  we  will  consider  in  assessing 
residual  functional  capacity.  When  we 
assess  yoiu-  residual  functional  capacity, 
we  will  consider  your  ability  to  meet  the 
physical,  mental,  sensory,  and  other 
requirements  of  work,  as  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(5)  How  we  will  use  our  residual 
functional  capacity  assessment. 

(i)  We  will  first  use  our  residual 
functional  capacity  assessment  at  step 
foiur  of  the  sequential  evaluation  process 
to  decide  if  you  can  do  your  past 
relevant  work.  See  §§  404.1520(f)  and 
404.1560(b). 

(ii)  If  we  find  that  you  cannot  do  yom* 
past  relevant  work  (or  you  do  not  have 
any  past  relevant  work),  we  will  use  the 
same  assessment  of  your  residual 
functional  capacity  at  step  five  of  the 
sequential  evaluation  process  to  decide 
if  you  can  make  an  adjustment  to  other 
work  that  exists  in  the  national 
economy.  See  §§  404.1520(g)  and 
404.1566.  At  this  step,  we  will  not  use 
our  assessment  of  your  residual 
functional  capacity  alone  to  decide  if 
you  are  disabled.  We  will  use  the 
guidelines  in  §§404.1560  through 
404.1569a,  and  consider  our  residual 
functional  capacity  assessment  together 
with  the  information  about  your 
vocational  background  to  make  our 
disability  determination  or  decision.  For 
our  rules  on  residual  functional  capacity 
assessment  in  deciding  whether  your 
disability  continues  or  ends,  see 
§404.1594. 
***** 

7.  Revise  §  404.1546  to  read  as 
follows: 

§  404.1 546    Responsibility  for  assessing 
your  residual  functional  capacity. 

We  are  responsible  for  assessing  your 
residual  functional  capacity. 

(a)  Responsibility  for  assessing 
residual  functional  capacity  at  the  State 
agency.  When  a  State  agency  makes  the 
disability  determination,  a  State  agency 
medical  or  psychological  consultant(s) 
is  responsible  for  assessing  your 
residual  functional  capacity. 

(b)  Responsibility  for  assessing 
residual  functional  capacity  in  the 
disability  hearings  process.  If  your  case 
involves  a  disability  hearing  under 
§404.914,  a  disability  hearing  officer  is 
responsible  for  assessing  your  residual 
functional  capacity.  However,  if  the 
disability  hearing  officer's  reconsidered 
determination  is  changed  under 

§  404.918,  the  Associate  Commissioner 
for  Disability  or  his  or  her  delegate  is 
responsible  for  assessing  your  residual 
functional  capacity. 


(c)  Responsibility  for  assessing 
residual  functional  capacity  at  the 
administrative  law  judge  hearing  or 
Appeals  Council  level.  An 
administrative  law  judge  or  the 
administrative  appeals  judge  at  the 
Appeals  Council  (when  the  Appeals 
Council  makes  a  decision)  is  responsible 
for  assessing  your  residual  functional 
capacity. 

8.  Amend  §404.1560  by  revising  the 
section  heading  and  paragraphs  (a),  (b), 
and  (c)  to  read  as  follows: 

§  404.1 560    When  we  will  consider  your 
vocational  background. 

(a)  General.  If  you  are  applying  for  a 
period  of  disability,  or  disability 
insurance  benefits  as  a  disabled  worker, 
or  child's  insurance  benefits  based  on 
disability  which  began  before  age  22.  or 
widow's  or  widower's  benefits  based  on 
disability  for  months  after  December 
1990,  and  we  cannot  decide  whether 
you  are  disabled  at  one  of  the  first  three 
steps  of  the  sequential  evaluation 
process  (see  §404.1520),  we  will 
consider  your  residual  functional 
capacity  together  with  your  vocational 
background. 

(b)  Past  relevant  work.  We  will  first 
compare  our  assessment  of  your 
residual  functional  capacity-with  the 
physical  and  mental  demands  of  your 
past  relevant  work. 

(1)  Definition  of  past  relevant  work. 
Past  relevant  work  is  work  that  you  have 
done  within  the  past  15  years,  that  was 
substantial  gainful  activity,  and  that 
lasted  long  enough  for  you  to  learn  to 
doit.  See  §404. 1565(a). 

(2)  Determining  whether  you  can  do 
your  past  relevant  work.  We  will  ask 
you  for  information  about  work  you 
have  done  in  the  past.  We  may  also  ask 
other  people  who  know  about  your 
work.  See  §  404.1565(b).  We  may  use 
the  services  of  vocational  experts  or 
vocational  specialists,  or  other 
resources,  such  as  the  Dictionary  of 
Occupational  Titles  and  its  companion 
volumes  and  supplements,  published  by 
the  Department  of  Labor,  to  obtain 
information  we  need  to  determine 
whether  you  can  do  your  past  relevant 
work,  given  your  residual  functional 
capacity.  For  example,  we  may  use  the 
Dictionary'  of  Occupational  Titles, 
vocational  experts,  or  vocational 
specialists  to  determine  how  a  job  you 
did  is  usually  performed  in  the  national 
economy. 

(3)  If  you  can  do  your  past  relevant 
work.  If  we  find  that  you  have  the 
residual  functional  capacity  to  do  your 
past  relevant  work,  we  will  determine 
that  you  are  not  disabled.  We  will  not 
consider  your  vocational  factors  of  age. 
education,  and  work  experience. 
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■    (c)  Other  work.  (1)  If  we  find  that  you 
can  no  longer  do  your  past  relevant 
work,  we  will  use  the  same  residual 
functional  capacity  assessment  we  used 
to  decide  if  you  could  do  your  past 
relevant  work  when  we  decide  if  you 
can  do  other  work.  We  will  look  at  your 
ability  to  do  other  work  by  considering 
your  residual  functional  capacity  and 
your  vocational  factors  of  age, 
education,  and  work  experience.  Any 
work  (jobs)  that  you  can  do  must  exist 
in  significant  numbers  in  the  national 
economy  (either  in  the  region  where  you 
live  or  in  several  regions  in  the  country). 

(2)  In  order  to  support  a  finding  that 
you  are  not  disabled  at  this  fifth  step  of 
the  sequential  evaluation  process,  we 
are  responsible  for  providing  evidence 
that  demonstrates  that  other  work  exists 
in  significant  numbers  in  the  national 
economy  that  you  can  do,  given  your 
residual  functional  capacity  and 
vocational  factors.  We  are  not 
responsible  for  providing  additional 
evidence  about  your  residual  functional 
capacity  because  we  will  use  the  same 
residual  functional  capacity  assessment 
that  we  used  to  determine  if  you  can  do 
your  past  relevant  work. 

§404.1561    [Removed] 

9.  Remov6'§  404.1561. 

10.  Revise  §404.1562  to  read  as 
follows: 

§  404.1 562    Medical-vocational  profiles 
showing  an  inability  to  malce  an  adjustment 
to  ottier  worlc. 

(a)  If  you  have  done  only  arduous 
unskilled  physical  labor.  If  you  have  no 
more  than  a  marginal  education  (see 

§  404.1564)  and  work  experience  of  35 
years  or  more  during  which  you  did 
only  arduous  unskilled  physical  labor, 
and  you  are  not  working  and  are  no 
longer  able  to  do  this  kind  of  work 
because  of  a  severe  impairment{s)  (see 
§§  404.1520(c).  404.1521,  and  404.1523), 
we  will  consider  you  unable  to  do 
lighter  work,  and  therefore,  disabled- 

Example  to  paragraph  (a):  B  is  a  58- 
year-old  miner  with  a  fourth  grade 
education  who  has  a  lifelong  history  of 
unskilled  arduous  physical  labor.  B  says 
that  he  is  disabled  because  of  arthritis 
of  the  spine,  hips,  and  knees,  and  other 
impairments.  Medical  evidence  shows  a 
"severe"  combination  of  impairments 
that  prevents  B  from  performing  his  past 
relevant  work.  Under  these 
circumstances,  we  will  find  that  B  is 
disabled. 

(b)  If  you  are  at  least  55  years  old. 
have  rio  more  than  a  limited  education, 
and  have  no  past  relevant  work 
experience.  If  you  have  a  severe, 
medically  determinable  impairment(s) 
(see  §§  404.1520(c),  404.1521,  and 


404.1523),  are  of  advanced  age  (age  55 
or  older,  see  §404.1563),  have  a  limited 
education  or  less  (see  §404.1564),  and 
have  no  past  relevant  work  experience 
(see  §404.1565),  we  will  find  you 
disabled.  If  the  evidence  shows  that  you 
meet  this  profile,  we  will  not  negd  to 
assess  your  residual  functional  capacity 
or  consider  the  rules  in  appendix  2  to 
this  subpart. 

11.  Amend  §404.1563  by  revising  the 
second  sentence  of  paragraph  (a)  and 
adding  a  new  sentence  after  the  revised 
second  sentence  to  read  as  follows: 

§  404.1 563    Your  age  as  a  vocational  factor. 

(a)  General.  *  *  *  When  we  decide 
whether  you  are  disabled  under 
§  404.1520(g)(1),  we  will  consider  your 
chronological  age  in  combination  with 
your  residual  functional  capacity, 
education,  and  work  experience.  We 
will  not  consider  your  ability  to  adjust 
to  other  work  on  the  basis  of  your  age 
alone.  *  *  * 
•        *        *        *     .   * 

12.  Amend  §  404.1569a  by  removing 
the  seventh  sentence  of  paragraph  (a), 
redesignating  the  eighth  sentence  as  the 
last  sentence,  and  adding  3  new 
sentences  after  the  sixth  sentence  to 
read  as  follows: 

§404.1 569a    Exertional  and  nonexertional 
limitations. 

(a)  General.  *  *  *  When  we  decide 
whether  you  can  do  your  past  relevant 
work  (see  §§  404.1520(f)  and 
404.1594(f)(7)),  we  will  compare  our 
assessment  of  your  residual  functional 
capacity  with  the  demands  of  your  past 
relevant  work.  If  you  cannot  do  your 
past  relevant  work,  we  will  use  the  same 
residual  functional  capacity  assessment 
along  with  youi  age,  education,  and 
work  experience  to  decide  if  you  can 
adjust  to  other  work.  See  §§  404.1520(g) 
and  404.1594(f)(8).  *   *  * 
***** 

13.  Amend  §404.1594  by  revising  the 
first  sentence  of  paragraph  (f)(7)  to  read 
as  follows: 

§404.1594    How  we  will  determine  whether 
your  disability  continues  or  ends. 


(f) 


(7)  If  your  impairment(s)  is  severe,  we 
will  assess  your  current  ability  to  do 
substantial  gainful  activity  in 
accordance  with  §404.1560.  *  *  * 

***** 

14.  Amend  §  203.00  in  appendix  2  to 
subpart  P  of  part  404  by  revising  the 
section  heading,  revising  the  third 
sentence  of  paragraph  (b),  and  adding  a 
new  fourth  sentence  to  read  as  follows: 


Appendix  2  To  Subpart  P  of  Part  404— 
Medical- Vocational  Guidelines 


§203.00    Maximum  sustained  work 
capability  limited  to  medium  worit  as  a 
result  of  severe  medically  determinable 
impairment's). 

***** 

(b)  *  *  *  However,  we  will  find  that 
an  individual  who  (1)  has  a  marginal 
education,  (2)  has  work  experience  of  35 
years  or  more  during  which  he  or  she 
did  only  arduous  unskilled  physical 
labor,  (3)  is  not  working,  and  (4)  is  no 
longer  able  to  do  this  kind  of  work 
because  of  a  severe  impairment(s)  is 
disabled,  even  though  the  individual  is 
able  to  do  medium  work.  See 
§  404.1562(a)  in  this  subpart  and 
§  416.962(a)  in  subpart  I  of  part  416. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  I — [Amended] 

15.  The  authority  citation  for  subpart 
I  of  part  416  continues  to  readas 
follows: 

Authority:  Sees.  702(a)(5),  1611. 1614. 
1619, 1631(a).  (c),  and  (d)(1),  and  1633  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1382.  1382c,  1382h.  1383(a),  (c).  and  (d)(i), 
and  1383b):  sees.  4(c)  and  5,  6(c)-(e),  14(a) 
and  15.  Pub.  L.  98-^60,  98  Stat.  1794,  1801. 
1802,  and  1808  (42  U.S.C.  421  note,  423  note, 
1382ii  note). 

16.  Amend  §416.901  by  revising 
paragraph  (j)  to  read  as  follows: 

§  41 6.901    Scope  of  subpart 

***** 

(j)  Our  rules  on  vocational 
considerations  are  in  §§416.960  through 
416.969a.  We  explain  in  these  rules — 

(1)  When  we  must  consider  vocational 
factors  along  with  the  medical  evidence; 

(2)  How  we  use  our  residual 
functional  capacity  assessment  to 
determine  if  you  can  still  do  your  past 
relevant  work  or  other  work; 

(3)  How  we  consider  the  vocational 
factors  of  age,  education,  and  work 
experience; 

(4)  What  we  mean  by  "work  which- 
exists  in  the  national  economy"; 

(5)  How  we  consider  the  exertional, 
nonexertional,  and  skill  requirements  of 
work,  and  when  we  will  consider  the 
limitations  or  restrictions  that  result 
from  your  impairment(s)  and  related 
symptoms  to  be  exertional, 
nonexertional,  or  a  combination  of  both; 
and 

(6)  How  we  use  the  Medical- 
Vocational  Guidelines  in  appendix  2  of 
subpart  P  of  part  404  of  this  chapter. 
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17.  Amend  §416.905,  paragraph  (a). 
ly  revising  the  second  sentence, 
removing  the  third  sentence,  and  adding 
four  new  sentences  after  the  second 
sentence  to  read  as  follows: 

§416.905    Basic  definition  of  disability  for 
adults. 

(a)  *  *  *  To  meet  this  definition,  you 
must  have  a  severe  impairment(s)  that 
makes  you  unable  to  do  your  past 
relevant  work  (see  §  416.960(b))  or  any 
other  substantial  gainful  work  Uiat 
exists  in  the  national  economy.  If  your 
severe  impairment(s)  does  not  meet  or 
medically  equal  a  listing  in  appendix  1 
to  subpart  P  of  part  404  of  this  chapter, 
we  will  assess  your  residual  fimctional 
capacity  as  provided  in  §§  416.920  and 
416.945.  (See  §§  416.920(g)(2)  and 
416.962  for  an  exception  to  this  rule.) 
We  will  use  this  residual  functional 
capacity  assessment  to  determine  if  you 
can  do  your  past  relevant  work.  If  we 
find  that  you  cannot  do  your  past 
relevant  work,  we  will  use  the  same 
residual  functional  capacity  assessment 
and  your  vocational  factors  of  age, 
education,  and  work  experience  to 
determine  if  you  can  do  other  work. 


18.  Amend  §416.912  by: 

a.  Revising  the  section  heading; 

b.  In  paragraph  (c),  redesignating  the 
second  sentence  as  the  last  sentence  and 
by  adding  a  new  sentence  after  the  first 
sentence;  and 

c.  Adding  paragraph  (g).  The  revisions 
and  additions  are  to  read  as  follows: 


§416.912    Evidence. 

*        *        *        * 

(c)  Your  responsibility.  *  *  *  You 
tbust  provide  evidence  showing  how 
your  impairment(s)  affects  your 
functioning  during  the  time  you  say  that 
you  are  disabled,  and  any  other 
information  that  we  need  to  decide  your 
case.  *   *   * 
***** 

(g)  Other  work.  Ii>  order  to  determine 
under  §  416.920(g)  that  you  are  able  to 
make  an  adjustment  to  other  work,  we 
must  provide  evidence  about  the 
existence  of  work  in  the  national 
economy  that  you  can  do  (see 
§§404.1560  through  404.1569a),  given 
your  residual  functional  capacity 
(which  we  have  already  assessed,  as 
described  in  §  416.920(e)),  age, 
education,  and  work  experience. 

19.  Amend  §416.920  by  revising 
paragraph  (a),  by  redesignating 
paragraphs  (e)  and  (f)  as  paragraphs  (f) 
and  (g),  by  revising  newly  redesignated 
(f)  and  (g),  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 


§  41 6.920    Evaluation  of  disability  of  adults, 
in  general. 

(a)  General — (1)  Purpose  of  this 
section.  This  section  explains  the  five- 
step  sequential  evaluation  process  we 
use  to  decide  whether  you  are  disabled, 
as  defined  in  §416.905. 

(2)  Applicability  of  these  rules.  These 
rules  apply  to  you  if  you  are  age  18  or 
older  and  you  file  an  application  for 
Supplemental  Security  Income 
disability  benefits. 

(3)  Evidence  considered.  We  will 
consider  all  evidence  in  your  case 
record  when  we  make  a  determination 
or  decision  whether  you  are  disabled. 

(4)  The  five-step  sequential  evaluation 
process.  The  sequential  evaluation 
process  is  a  series  of  five  "steps"  that 
we  follow  in  a  set  order.  If  we  can  find 
that  you  are  disabled  or  not  disabled  at 

a  step,  we  make  our  determination  or 
decision  and  we  do  not  go  on  to  the  next 
step.  If  we  cannot  find  that  you  are 
disabled  or  not  disabled  at  a  step,  we  go 
on  to  the  next  step.  Before  we  go  from 
step  three  to  step  four,  we  assess  your 
residual  functional  capacity.  See 
paragraph  (e)  of  this  section.  We  use  this 
residual  functional  capacity  assessment 
at  both  step  four  and  at  step  five  when 
we  evaluate  your  claim  at  these  steps. 
These  are  the  five  steps  we  follow: 

(i)  At  the  first  step,  we  consider  your 
work  activity,  if  any.  If  you  are  doing 
substantial  gainful  activity,  we  will  find 
that  you  are  not  disabled.  See  paragraph 
(b)  of  this  section. 

(ii)  At  the  second  step,  we  consider 
the  medical  severity  of  your 
impairment(s).  If  you  do  not  have  a 
severe  medically  determinable  physical 
or  mental  impairment  that  meets  the 
duration  requirement  in  §  416.909,  or  a 
combination  of  impairments  that  is 
severe  and  meets  the  duration 
requirement,  we  will  find  that  you  are 
not  disabled.  See  paragraph  (c)  of  this 
section. 

(iii)  At  the  third  step,  we  also 
consider  the  medical  severity  of  your 
impairment(s).  If  you  have  an 
impairment(s)  that  meets  or  equals  one 
of  our  listings  in  appendix  1  to  subpart 
P  of  part  404  of  this  chapter  and  meets 
the  duration  requirement,  we  will  find 
that  you  are  disabled.  See  paragraph  (d) 
of  this  section. 

(iv)  At  the  fourth  step,  we  consider 
our  assesment  of  your  residual 
functional  capacity  and  your  past 
relevant  work.  If  you  can  still  do  your 
past  relevant  work,  we  will  find  that 
you  are  not  disabled.  See  paragraph  (f) 
of  this  section. 

(v)  At  the  fifth  and  last  step,  we 
consider  our  assessment  of  your 
residual  functional  capacity  and  your 
age,  education,  and  work  experience  to 


see  if  you  can  make  an  adjustment  to 
other  work.  If  you  can  make  an 
adjustment  to  other  work,  we  will  find 
that  you  are  not  disabled.  If  you  cannot 
make  an  adjustment  to  other  work,  we 
will  find  that  you  are  disabled.  See 
paragraph  (g)  of  this  section. 

(5)  When  you  are  already  receiving 
benefits.  If  you  are  already  receiving 
disaliility  benefits,  we  will  use  a 
different  sequential  evaluation  process 
to  decide  whether  you  continue  to  be 
disabled.  We  explain  this  process  in 
§  416.994(b)(5). 
***** 

(e)  When  your  impairment(s)  does  not 
meet  or  equal  a  listed  impairment.  If 
your  impairment(s)  does  not  meet  or 
equal  a  listed  impairment,  we  will 
assess  and  make  a  finding  about  your 
residual  functional  capacity  based  on  all 
the  relevant  medical  and  other  evidence 
in  your  case  record,  as  explained  in 
§416.945.  (See  paragraph  (g)(2)  of  this 
section  and  §416.962  for  an  exception 
to  this  rule.)  We  use  our  residual 
functional  capacity  assessment  at  the 
fourth  step  of  the  sequential  evaluation 
process  to  determine  if  you  can  do  your 
past  relevant  work  (paragraph  (f)  of  this 
section)  and  at  the  fifth  step  of  the 
sequential  evaluation  process  (if  the 
evaluation  proceeds  to  this  step)  to 
determine  if  you  can  do  other  work 
(paragraph  (g)  of  this  section). 

(f)  Your  impairment(s)  must  prevent 
you  from  doing  your  past  relevant  work. 
If  we  caimot  make  a  determination  or 
decision  at  the  first  three  steps  of  the 
sequential  evaluation  process,  we  will 
compare  our  residual  functional 
capacity  assessment,  which  we  made 
under  paragraph  (e)  of  this  section,  with 
the  physical  and  mental  demands  of 
your  past  relevant  work.  See 

§  416.960(b).  If  you  can  still  do  this  kind 
of  work,  we  will  find  that  you  are  not 
disabled. 

(g)  Your  impairment(s)  must  prevent 
you  from  making  an  adjustment  to  other 
work.  (1)  If  we  find  that  you  cannot  do 
your  past  relevant  work  because  you 
have  a  severe  impairment(s)  (or  you  do 
not  have  any  past  relevant  work),  we 
will  consider  the  same  residual 
fimctional  capacity  assessment  we  made 
under  paragraph  (e)  of  this  section, 
together  with  your  vocational  factors 
(your  age,  education,  and  work 
experience)  to  determine  if  you  can 
make  an  adjustment  to  other  work.  If 
you  can  make  an  adjustment  to  other 
work,  we  will  find  you  not  disabled.  If 
you  cannot,  we  will  find  you  disabled. 

(2)  We  use  different  rules  if  you  meet 
one  of  the  two  special  medical- 
vocational  profiles  described  in 
§416.962.  If  you  meet  one  of  those 
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profiles,  we  will  find  that  you  cannot 
make  an  adjustment  to  other  work,  and 
that  you  are  disabled. 

20.  Amend  §416.945  by  revising 
paragraph  (a)  to  read  as  follows: 

§416.945    Your  residual  functional 
capacity. 

(a)  General — (1)  Residual  functional 
capacity  assessment.  Yoxu 
impainnent(s).  and  any  related 
symptoms,  such  as  pain,  may  cause 
physical  emd  mental  limitations  that 
affect  what  you  can  do  in  a  work  setting. 
Your  residual  functional  capacity  is  the 
most  you  can  still  do  despite  your 
limitations.  We  will  assess  your  residual 
functional  capacity  based  on  all  the 
relevant  evidence  in  your  case  record. 
See  §416.946. 

(2)  If  you  have  more  than  one 
impairment.  We  will  consider  all  of 
your  impairments  of  which  we  are 
aware,  including  your  medically 
determinable  impairments  that  are  not 
"severe."  as  explained  in  §§  416.920(c). 
416.921,  and  416.923.  when  we  assess 
yoiu  residual  functional  capacity.  See 
paragraph  (e)  of  this  section. 

(3)  Evidence  we  use  to  assess  your 
residual  functional  capacity.  We  will 
assess  your  residual  functional  capacity 
based  on  all  of  the  relevant  medical  and 
other  evidence.  In  general,  you  are 
responsible  for  providing  the  evidence 
we  will  use  to  make  a  finding  about 
your  residual  functional  capacity.  See 

§  416.912(c).  However,  before  we  make 
a  determination  that  you  are  not 
disabled,  we  are  responsible  for  making 
every  reasonable  effort  to  develop  your 
complete  medical  history,  including 
arranging  for  a  consultative 
examination(s)  if  necessary.  See 
§§  416.912(d)  through  (f).  We  wall 
consider  any  statements  about  what  you 
can  still  do  that  have  been  provided  by 
medical  sources,  whether  or  not  they  are 
based  on  formal  medical  examinations. 
See  §  416.913.  We  will  also  consider 
descriptions  and  observations  of  your 
limitations  from  your  impairment(s), 
including  limitations  that  result  from 
your  symptoms,  such  as  pain,  provided 
by  you.  your  family,  neighbors,  friends, 
or  other  persons.  See  paragraph  (e)  of 
this  section  and  §  416.929. 

(4)  What  we  will  consider  in  assessing 
residual  functional  capacity.  When  we 
assess  your  residual  functional  capacity, 
we  will  consider  yoiu  ability  to  meet  the 
physical,  mental,  sensory,  and  other 
requirements  of  work,  as  described  in 
paragraphs  (b).  (c).  and  (d)  of  this 
section. 

(5)  How  we  will  use  our  residual 
functional  capacity  assessment,  (i)  We 
will  first  use  our  residual  functional 
capacity  assessment  at  step  four  of  the 


sequential  evaluation  process  to  decide 
if  you  can  do  your  past  relevant  work. 
See  416.920(f)  and  416.960(b). 

(ii)  If  we  find  that  you  caimot  do  your 
past  relevant  work  (or  you  do  not  have 
any  past  relevant  work),  we  will  use  the 
same  assessment  of  your  residual 
functional  capacity  at  step  five  of  the 
sequential  evaluation.process  to  decide 
if  you  can  make  an  adjustment  to  other 
work  that  exists  in  the  national 
economy.  See  §§  416.920(g)  and 
416.966.  At  this  step,  we  will  not  use 
our  assessment  of  your  residual 
functional  capacity  alone  to  decide  if 
you  are  disabled.  We  will  use  the 
guidelines  in  §§  416.960  through 
416.969a.  and  consider  yoiu-  residual 
functional  capacity  together  with  the 
information  about  yoiu  vocational 
background  to  make  our  disability 
determination  or  decision.  For  o\xi  rules 
on  residual  functional  capacity 
assessment  in  deciding  whether  your 
disability  continues  or  ends,  see 
§416.994. 
***** 

21.  Revise  §416.946  to  read  as 
follows: 

§  416.946    Responsibility  for  assessing 
your  residual  functional  capacity. 

We  are  responsible  for  assessing  your 
residual  functional  capacity. 

(a)  Responsibility  for  assessing 
residual  functional  capacity  at  the  State 
agency.  When  a  State  agency  makes  the 
disability  determination,  a  State  agency 
medical  or  psychological  consultant(s) 
is  responsible  for  assessing  your 
residual  functional  capacity. 

(b)  Responsibility  for  assessing 
residual  functional  capacity  in  the 
disability  hearings  process.  If  your  case 
involves  a  disability  hearing  under 
§416.1414.  a  disability  hearing  officer  is 
responsible  for  assessing  your  residual 
functional  capacity.  However,  if  the 
disability  hearing  officer's  reconsidered 
determination  is  changed  under 

§  416.1418,  the  Associate  Commissioner 
for  Disability  or  his  or  her  delegate  is 
responsible  for  assessing  yoiu  residual 
functional  capacity. 

(c)  Responsibility  for  assessing 
residual  functional  capacity  at  the 
administrative  law  judge  hearing  or 
Appeals  Council  level.  An 
administrative  law  judge  or  the 
administrative  appeals  judge  at  the 
Appeals  Council  (when  the  Appeals 
Council  makes  a  decision)  is  responsible 
for  assessing  your  residual  functional 
capacity. 

22.  Revise  §  416.960  to  read  as 
follows: 


§  41 6.960    When  we  will  consider  your 
vocational  baclcground. 

(a)  General.  If  you  are  age  18  or  older 
and  applying  for  supplemental  security 
income  benefits  based  on  disability,  and 
we  cannot  decide  whether  you  are 
disabled  at  one  of  the  first  three  steps  of 
the  sequential  evaluation  process  (see 

§  416.920),  we  will  consider  your 
residual  functional  capacity  together 
with  your  vocational  background. 

(b)  Past  relevant  work.  We  will  first 
compare  our  assessment  of  your 
residual  functional  capacity  with  the 
physical  and  mental  demands  of  your 
past  relevant  work. 

(1)  Definition  of  past  relevant  work. 
Past  relevant  work  is  work  that  you  have 
done  within  the  past  15  years,  that  was 
substantial  gainful  activity,  and  that 
lasted  long  enough  for  you  to  learn  to 
doit.  Seel 416.965(a). 

(2)  Determining  whether  you  can  do 
your  past  relevant  work.  We  will  ask 
you  for  information  about  work  you 
have  done  in  the  past.  We  may  also  ask 
other  people  who  know  about  your 
work.  See  §  416.965(b).  We  may  use  the 
services  of  vocational  experts  or 
vocational  specialists,  or  other 
resources,  such  as  the  Dictionary  of 
Occupational  Titles  and  its  companion 
volumes  and  supplements,  published  by 
the  Department  of  Labor,  to  obtain 
information  we  need  to  determine 
whether  you  can  do  your  past  relevant 
work,  given  your  residual  functional 
capacity.  For  example,  we  may  use  the 
Dictionary  of  Occupational  Titles, 
vocationed  experts,  or  vocational 
specialists  to  determine  how  a  job  you 
did  is  usually  performed  in  the  national 
economy. 

(3)  If  you  can  do  your  past  relevant 
work.  If  we  find  that  you  have  the 
residual  functional  capacity  to  do  your 
past  relevant  work,  we  will  determine 
that  you  are  not  disabled.  We  will  not 
consider  your  vocational  factors  of  age, 
education,  and  work  experience. 

(c)  Other  work.  (1)  If  we  find  that  you 
can  no  longer  do  your  past  relevant 
work,  we  will  use  the  same  residual 
functional  capacity  assessment  we  used 
to  decide  if  you  could  do  yoiu'  past 
relevant  work  when  we  decide  if  you 
can  do  other  work.  We  will  look  at  your 
ability  to  do  other  work  by  oonsidering 
yoiu  residual  functional  capacity  and 
your  vocatioocd  factors  of  age, 
education,  and  work  experience.  Any 
work  (jobs)  that  you  can  do  must  exist 
in  significant  numbers  in  the  national 
economy  (either  in  the  region  where  you 
live  or  in  several  regions  in  the  country). 

(2)  In  order  to  support  a  finding  that 
you  are  not  disabled  at  this  fifth  step  of 
the  sequential  evaluation  process,  we 
are  responsible  for  providing  evidence 
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iat  demonstrates  that  other  work  exists 
in  significant  numbers  in  the  national 
economy  that  you  can  do.  given  your 
residual  functional  capacity  and 
vocational  factors.  We  are  not 
responsible  for  providing  additional 
evidence  about  your  residual  functional 
capacity  because  we  will  use  the  same 
residual  functional  capacity  assessment 
that  we  used  to  determine  if  you  can  do 
your  past  relevant  work. 

{416.961    [Removed] 

j   23.  Remove  §416.961. 

I  24.  Revise  §416.962  to  read  as 

follows: 

§416.962    Medical-vocational  profiles 
showing  an  inability  to  malce  an  adjustment 
to  other  worlc. 

j  j  (a)  If  you  have  done  only  arduous 
'unskilled  physical  labor.  If  you  have  no 
more  than  a  marginal  education  (see 
§  416.964)  and  work  experience  of  35 
years  or  more  during  which  you  did 
only  arduous  unskilled  physical  labor, 
and  you  are  not  working  and  are  no 
longer  able  to  do  this  kind  of  work 
because  of  a  severe  impairment(s)  (see 
§§  416.920(c).  416.921,  and  416.923),  we 
will  consider  you  unable  to  do  lighter 
work,  and  therefore,  disabled. 

Example  to  paragraph  (a):  B  is  a  58- 
year-old  miner  with  a  fovuth  grade 
education  who  has  a  lifelong  history  of 
unskilled  arduous  physical  labor.  B  says 
that  he  is  disabled  because  of  arthritis 
of  the  spine,  hips,  and  knees,  and  other 
impairments.  Medical  evidence  shows  a 
"severe"  combination  of  impairments 
that  prevents  B  from  performing  his  past 
relevant  work.  Under  these 
circumstances,  we  will  find  that  B  is 
disabled. 

J  (b)  If  you  are  at  least  55  years  old, 
nave  no  more  than  a  limited  education, 
and  have  no  past  relevant  work 
experience.  If  you  have  a  severe, 
medically  determinable  impairment(s) 
(see  §§  416.920(c),  416.921,  and 
416.923),  are  of  advanced  age  (age  55  or 
older,  see  §  416.963).,have  a  limited 
education  or  less  (see  §416.964).  and 
have  no  past  relevant  work  experience 
(see  §416.965),  we  will  find  you 
disabled.  If  the  evidence  shows  that  you 
meet  this  profile,  we  will  not  need  to 
assess  your  residual  functional  capacity 
or  consider  the  rules  in  api>endix  2  to 
subpart  P  of  part  404  of  this  chapter. 

25.  Amend  §  416.963  by  revising  the 
second  sentence  of  paragraph  (a)  and 
adding  a  new  sentence  after  the  newly 
revised  second  sentence  to  read  as 
follows: 

§  41 6.963    Your  age  as  a  vocational  factor. 

(a)  General.  *  *   *  When  we  decide 
whether  you  are  disabled  under 


§  416.920(g)(1),  we  will  consider  yoiu 
chronological  age  in  combination  with 
your  residual  functional  capacity, 
education,  and  work  experience.  We 
will  not  consider  your  ability  to  adjust 
to  other  work  on  Uie  basis  of  your  age 
alone.  *  *  * 

*  *        *        *        * 

26.  Amend  §41 6. 969a  by  removing 
the  seventh  sentence  of  paragraph  (a), 
redesignating  the  eighth  sentence  as  the 
last  sentence,  and  adding  three  new 
sentences  after  the  sixth  sentence  to 
read  as  follows: 

§  41 6.969a    Exertional  and  nonexertional 
limitations. 

(a)  General.  *  *  *  When  we  decide 
whether  you  can  do  your  past  relevant 
work  (see  §§  416.920(f)  and 
416.994(b)(5)(vi)),  we  will  compare  our 
assessment  of  yoiu  residual  functional 
capacity  with  the  demands  of  your  past 
relevant  work.  If  you  cannot  do  yoiu- 
past  relevant  work,  we  will  use  the  same 
residual  functional  capacity  assessment 
along  with  your  age,  education,  and 
work  experience  to  decide  if  you  can 
adjust  to  other  work.  See  §§  416.920(g) 
and  416.994(b)(5)(vii).  *   *   * 

*  *        *        *        * 

27.  Amend  §  416.994  by  revising  the 
first  sentence  of  paragraph  (b)(5)(vi)  to 
read  as  follows: 

§  41 6.994  How  we  will  detemiine  whether 
your  disability  continues  or  ends,  disabled 
adults. 

****** 

(b)*  *  * 
(5)*   *   * 
***** 

(vi)  Step  6.  If  your  impairment(s)  is 
severe,  we  will  assess  your  current 
ability  to  do  substantial  gainful  activity 
in  accordance  with  §416.960.  *  *  * 

***** 

[FR  Doc.  02-13901  Filed  6-10-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[REG-1 15285-01] 
RIN-1545-AY84 

Low-Income  Taxpayer  Clinics- 
Definition  of  Income  Tax  Return 
Preparer 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  that  exclude 


certain  Low-Income  Taxpayer  Clinics 
(LTTCs)  that  qualify  for  grants  under 
section  7526  of  the  Internal  Revenue 
Code  from  the  definition  of  income  tax 
retiun  preparer  under  section 
7701(a)(36).  These  proposed  regulations 
also  exclude  certain  persons  who  are 
employed  by,  or  volunteer  for,  such 
clinics. 

DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by 
September  9,  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-115285-01),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-115285-01), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via"  the  IRS  Internet  site 
at:  www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Brinton  T.  Warren,  at  (202)  622-4940; 
concerning  submissions  of  conunents 
and  requests  for  a  public  hearing, 
Treena  Garrett  of  the  Regulations  Unit  at 
(202)  622-7180  (not  toll-fi«e  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Regulations  on 
Procedure  and  Administration  (26  CFR 
part  301)  relating  to  the  definition  of  the 
term  income  tax  return  preparer  under 
section  7701(a)(36)  of  the  Internal 
Revenue  Code  (Code).  These  proposed 
regulations  exclude  certain  qualified 
Low-Income  Taxpayer  Clinics  (LITCs) 
from  the  definition  of  income  tax  return 
preparer  and  exclude  certain  persons 
who  are  employed  by,  or  volunteer  at, 
such  clinics. 

Section  7701(a)(36),  defining  the  term 
income  tax  retiun  preparer,  was  enacted 
by  section  1203  of  the  Tax  Reform  Act 
of  1976,  Pubhc  Law  94^55  (90  Stat. 
1520)  (1976)  (TRA  1976).  TRA  1976  also 
enacted  many  of  the  provisions  of 
sections  6694  and  6695.  which  impose 
penalties  for  certain  acts  and  omissions 
by  income  tax  return  preparers. 

The  preparer  penalties  enacted  by 
TRA  1976  reflect  the  concern  of 
Congress  with  improper  practices 
within  the  commercial  tax  services 
industry.  See  H.  R.  Rep.  No.  94-658. 
94th  Cong.  1st  Sess.  274  (1976),  1976- 
3  (Vol.  2)  C.B.  966.  Consistent  with  the 
commercial  focus  of  the  legislative 
history,  the  definition  pf  an  income  tax 
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return  preparer  requires  that  the  tax 
return  or  claim  for  refund  be  prepared 
"for  compensation."  Persons  who  do 
not  receive  compensation  are  not 
income  tax  return  preparers  for 
purposes  of  section  7701(a)(36) 
regardless  of  the  extent  to  which  they 
are  involved  with  the  preparation  of  a 
retiUTi  or  claim  for  refund. 

Section  3601(a)  of  the  hitemal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998,  Public  Law  105- 
206  (112  Stat.  685)  (1998)  (RRA  1998). 
added  section  7526  of  the  Code,  which 
provides  for  grants  to  qualified  UTCs. 
Qualified  LITCs  represent  taxpayers  in 
controversies  with  the  IRS  and  operate 
programs  to  inform  individuals  for 
whom  English  is  a  second  language 
(ESL  taxpayers)  about  their  ri^ts  and 
responsibilities  as  taxpayers  (ESL 
outreach).  Qualified  UTCs  are  either 
clinical  programs  run  by  accredited 
educational  institutions  that  allow 
students  to  represent  low-income 
taxpayers,  or  tax-exempt  organizations 
that  provide  representation  to  low- 
income  taxpayers. 

Under  section  7526(b)(l)(A)(i),  a 
qualified  LFTC  may  not  charge  more 
than  a  nominal  fee  for  its  authorized 
services  (except  for  reimbursement  of 
actual  costs  incurred).  These  proposed 
regulations  do  not  address  the  definition 
of  a  nominal  fee.  The  Treasury 
Department  and  the  IRS  specifically 
request  comments  on  whether  the  final 
regulations,  or  other  guidance,  should 
define  a  nominal  fee  and,  if  so,  the 
factors  that  should  be  considered  in 
defining  a  nominal  fee.  In  addition, 
although  the  Treasury  Department  and 
the  IRS  believe  that  a  qualified  LITC  is 
not  authorized  by  statute  to  provide 
return  preparation  assistance  other  than 
as  described  below,  these  regulations  do 
not  address  the  qualification  of  an  LITC 
imder  section  7526  of  the  Code. 
,/   The  Treasury  Department  and  the  IRS 
recognize  that  in  the  course  of 
representing  a  taxpayer  in  a  controversy 
with  the  IRS,  a  qualified  LITC  may 
provide  assistance  with  a  tax  return  or 
claim  for  refund  that  is  related  directly 
to  that  controversy.  The  Treasury 
Department  and  the  IRS  also  recognize 
that  as  an  ancillary  part  of  a  qualified 
LITCs  ESL  outreach  program,  the  UTC 
may  provide  assistance  with  a  tax  return 
or  claim  for  refund  that  will  be  treated 
as  return  preparation  assistance.  The 
Treasiuy  Department  and  the  IRS 
believe  that  such  return  preparation 
assistance  should  not  cause  the  LITC,  or 
its  employees  or  volunteers,  to  be 
treated  as  income  tax  retiim  preparers 
unless  the  LITC  is  compensated  for  such 
assistance.  Accordingly,  these  proposed 
regulations  specify  when  an  LITC  will 


be  treated  as  having  prepared  a  tax 
return  or  claim  of  refund  for 
compensation  for  purposes  of  section 
7701(a)(36). 

The  Treasury  Department  and  the  IRS 
expect  that  UTCs  will  follow  the 
practices  specified  in  sections  6694  and 
6695  as  the  preferred  practice  for  their 
operations  even  if  they  are  not  income  . 
tax  retuim  preparers  within  the  meaning 
of  section  7701(a)(36).  For  example, 
section  6695(a),  in  conjunction  with 
section  6107(a),  requires  that  an  income 
tax  return  preparer  furnish  the  taxpayer 
a  completed  copy  of  a  tax  return  or 
claim  for  refund  not  later  than  the  time 
the  retvun  or  claim  is  presented  to  the 
taxpayer  for  signature. 

Explanation  of  Provisions 

The  proposed  regulations  clarify  that 
qualified  UTCs,  as  defined  by  section 
7526,  and  employees  and  volimteers  of 
such  UTCs,  that  provide  assistance  with 
a  tax  retiim  or  claim  for  refund  will  not 
be  treated  as  income  tax  return 
preparers  if  two  requirements  are 
satisfied. 

First,  any  such  retiuu  preparation 
assistance  must  be  (i)  directly  related  to 
a  controversy  with  the  IRS  for  which  the 
LITC  is  providing  assistance  or  (ii)  an 
ancillary  part  of  an  LITCs  ESL  outreach 
program.  Second,  the  LITC  cannot 
charge  a  separate  fee  or  vary  a  fee  based 
on  whether  the  UTC  provides  assistance 
with  a  retiuB  of  tax  or  claim  for  refund, 
or  charge  more  than  a  nominal  fee  for 
its  services. 

Proposed  Effiective  Date 

The  regulations,  as  proposed,  would 
apply  on  the  date  of  publication  of  a 
Treasiuy  decision  adopting  these  rules 
as  final  regulations  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
,  submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (preferably  a  signed  original  and 
8  copies)  and  electronic  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  comments.  If 
a  public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  for  the  public 
hearing  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  Brinton  T.  Warren  of  the 
Office  of  Associate  Chief  Counsel 
(Procedure  and  Administration), 
Administrative  Provisions  and  Judicial 
Practice  Division. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendment  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDUPE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Par.  2.  Section  301.7701-15  is 
amended  by: 

1.  Removing  the  language  "and"  from 
the  end  of  paragraph  (a)(7)(iii). 

2.  Removing  the  period  at  the  end  of 
paragraph  {a)(7)(iv)  and  adding  a 
semicolon  in  its  place. 

3.  Adding  paragraphs  (a)(7)(v), 
(a)(7)(vi).  (a)(8)(i)  and  (a)(8)(ii). 

The  additions  read  as  follows: 

§  301 .7701  -1 5    Income  tax  return  preparer. 

•        •        *         *        • 

(a)*  *  * 

(7)*  *  * 

(v)  Any  individual  who  provides  tax 
assistance  as  part  of  a  qualified  Low- 
Income  Taxpayer  Clinic  (UTC),  as 
defined  by  section  7526,  subject  to  the 
requirements  of  paragraphs  (a)(8)(i)  and 
(ii)  of  this  section;  and 

(vi)  Any  organization  that  is  a 
qualified  Low-Income  Taxpayer  Clinic 
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(LITC),  as  defined  by  section  7526, 
subject  to  the  requirements  of 
paragraphs  (a)(8)(i)  and  (ii)  of  this 
section.  (8)(i)  Paragraphs  (a)(7)(v)  and 
(a)(7)(vi)  of  this  section  apply  only  if 
any  assistance  with  a  return  of  tax  or 
claim  for  refund  imder  subtitle  A  of  the 
Internal  Revenue  Code  is  directly 
related  to  a  controversy  with  the 
Internal  Revenue  Service  for  which  the 
qualified  LITC  is  providing  assistance, 
or  is  an  ancillary  part  of  an  LITC 
program  to  inform  individuals  for  whom 
English  is  a  second  language  about  their 
rights  and  responsibilities  imder  the 
Internal  Revenue  Code. 

(ii)  Notwithstanding  paragraph 
(a)(8)(i)  of  this  section,  paragraphs 
(a)(7)(v)  and  (a)(7)(vi)  of  this  section  do 
not  apply  if  an  LITC  charges  a  separate 
fee  or  varies  a  fee  based  on  whether  the 
LITC  provides  assistance  with  a  return 
of  tax  or  claim  for  refund  under  subtitle 
A  of  the  Internal  Revenue  Code,  or  if  the 
LITC  charges  more  than  a  nominal  fee 
for  its  services. 

*        *        *        * 

Par.  3.  Effective  date.  This 
amendment  is  applicable  on  the  date  the 
final  regulations  are  published  in  the 
Federal  Register. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
FR  Doc.  02-14670  Filed  6-10-^2;  8:45  am] 

BILUNG  CODE  483&-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

COTP  Houston-Galveston-02-010] 

)IN2115-AA97 

Security  Zones;  Ports  of  Houston  and 
Galveston,  TX 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  moving  and  fixed  security 
zones  around  cruise  ships  that  are 
transiting,  anchored  or  moored  in  the 
Ports  of  Houston  and  Galveston,  Texas. 
These  security  zones  are  needed  f6r  the 
safety  and  seciuity  of  these  vessels. 
Entry  into  these  zones  would  be 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port,  Houston-Galveston 
or  his  designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  12,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 


Office  Houston-Galveston,  9640  Clinton 
Drive,  Galena  Park,  TX,  77547.  Marine 
Safety  Office  Houston-Galveston 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Houston-Galveston 
between  8  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  George 
Tobey,  Marine  Safety  Office  Houston- 
Galveston,  Texas,  Port  Waterways 
Management,  at  (713)  671-5100. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiuage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Houston- 
Galveston-02-OlOl,  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  that  your 
submission  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Houston-Galveston  at  the 
address  imder  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  In  response  to  these 
terrorist  acts  and  warnings,  heightened 
awareness  for  the  security  and  safety  of 
all  vessels,  ports,  and  harbors  is 
necessary.  Due  to  the  increased  safety 
and  security  concerns  surroimding  the 
transit  of  cruise  ships,  the  Captain  of  the 
Port,  Houston-Galveston  established 


temporary  security  zones  around  these 
vessels.  The  temporary  final  rule  was 
published  May  1,  2002  in  the  Federal 
Register  (67  FR  21576). 

Because  the  generalized  high-level 
threat  environment  continues,  the 
Captain  of  the  Port  Houston-Galveston 
has  determined  that  there  is  a  need  for 
these  security  zones  to  remain  in  effect 
indefinitely.  The  Captain  of  the  Port 
Houston-Galveston  proposes  to  establish 
permanent  security  zones  around  these 
vessels  as  they  transit  within  the  Ports 
of  Houston  and  Galveston.  These 
seciority  zones  will  reduce  the  potential 
of  a  waterbome  attack  on  cruise  ships 
and  enhance  public  health,  safety, 
defense,  and  security. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  proposing  a 
permanent  rule  to  create  moving 
seciuity  zones  around  cruise  ships 
when  they  pass  the  Galveston  Bay 
Approach  Lighted  Buoy  "GB"  inbound 
and  to  continue  the  zone  through  the 
cruise  ship's  transit,  mooring,  and 
return  transit  until  the  cruise  ship 
passes  the  sea  buoy  outbound.  The 
establishment  of  moving  security  zones 
described  in  this  proposed  rule  will  be 
announced  to  mariners  via  Marine 
Safety  Information  Broadcast. 

In  the  Ports  of  Houston  and 
Galveston,  no  vessel  would  be  permitted 
to  operate  within  500  yards  of  a  cruise 
ship  unless  operating  at  the  minimum 
safe  speed  required  to  maintain  a  safe 
course.  Except  as  described  in  this 
proposed  rule,  no  person  or  vessel 
would  be  permitted  to  enter  within  100 
yards  of  a  cruise  ship  unless  expressly 
authorized  by  the  Captain  of  the  Port 
Houston-Galveston.  Moored  vessels  or 
vessels  anchored  in  a  designated 
anchorage  area  would  be  permitted  to 
remain  within  100  yards  of  a  cruise  ship 
while  it  is  in  transit. 

The  Houston  Ship  Channel  narrows  to 
400  feet  or  less  near  Houston  Ship 
Channel  Entrance  Lighted  Bell  Buoy 
"18"  and  continues  at  this  width 
through  Barbours  Cut.  Between  these 
points  vessels  that  must  transit  the 
navigable  channel  will  have  to  gain 
permission  fi"om  the  Captain  of  the  Port 
Houston-Galveston  or  his  designated 
representative,  to  pass  within  100  yards 
of  a  cruise  ship.  Mariners  that  anticipate 
encountering  a  cruise  ship  in  this 
section  of  the  channel  are  encouraged  to 
contact  "Houston  Traffic"  prior  to 
getting  underway. 

For  the  purpose  of  this  proposed  rule 
the  term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours  any  part  of  which  is  on  the 
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high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories.  This  definition 
covers  passenger  vessels  that  must 
comply  with  33  CFR  parts  120  and  128. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
PR  11040.  February  26, 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
impacts  on  routine  navigation  are 
expected  to  be  minimal  as  the  proposed 
zones  will  only  impact  navigation  for  a 
short  period  of  time  and  the  size  of  the 
zones  allow  for  the  transit  of  most 
vessels  with  minimal  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  the  narrow 
portion  of  the  Houston-Galveston  Ship 
Channel  during  a  transit  of  a  cruise  ship 
in  the  same  location.  This  proposed 
security  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons: 

1.  Between  the  Houston-Galveston 
Sea  buoy  and  Houston  Ship  Channel 
Entrance  Lighted  Bell  Buoy  "18"  the 
size  of  the  security  zone  allows  for 
vessels  to  safely  transit  around  or 
through  the  zone  with  minimal 
interference. 

2.  Between  Houston  Ship  Chaimel 
Entrance  Lighted  Bell  Bouy  "18"  and 


Barbour's  Cut  the  channel  narrows  to 
400  feet.  In  this  section  the  Captain  of 
the  Port  Houston-Galveston  through 
Vessel  Traffic  Service  (VTS)  Houston- 
Galveston,  "Houston  Traffic,"  and 
designated  on  scene  persoimel  may 
grant  vessels  permission  to  pass  within 
100  yards  of  a  cruise  ship. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business^  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LTJG  George  Tobey,  Marine  Safety 
Office  Houston-Galveston,  Texas,  Port 
Waterways  Management,  at  (713)  671- 
5100. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 


Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Qvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Efifects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
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1.  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
snvironmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 
Envirorunental  Policy  Act  of  1969 
(NfEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

pst  of  Subjects  in  33  CFR  Part  165 

I    Harbors,  Marine  safety.  Navigation 
|water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
""aterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITEO  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
I  :ontinues  to  read  as  follows:. 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
13  CFR  1.05-l(g),  6.04-1,  6.04-6, 160.5;  49 
I  ]FR  1.46. 

2.  Add  §  165.813  to  read  as  follows: 

! !  165.81 3    Security  Zones;  Ports  of 
Houston  and  Galveston,  Texas. 

j  I  (a)  Location.  Within  the  Ports  of 
Houston  and  Galveston,  Texas,  moving 
security  zones  are  established 
encompassing  all  waters  within  500 
yards  of  a  cruise  ship  between 
Galveston  Bay  Approach  Lighted  Buoy 
"GB",  at  approximate  position  29°21'18" 
N,  94°37'36''  W  [NAD  83]  and  up  to.  and 
including,  Barbours  Cut.  These  zones 
remain  in  effect  during  the  inboimd  and 
outboimd  transit  of  the  cruise  ship  and 
continues  while  the  cruise  ship  is 
moored  or  anchored. 

(b)  Regulations.  (1)  Entry  of  persons  or 
vessels  into  this  zone  is  prohibited 
unless  authorized  as  follows. 

(i)  Vessels  may  enter  within  500  yards 
but  not  closer  than  100  yards  of  a  cruise 
ship  provided  they  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course. 

(ii)  No  person  or  vessel  may  enter 
within  100  yards  of  a  cruise  ship  unless 
expressly  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Houston-Galveston. 
Where  the  Houston  Ship  Channel 
narrows  to  400  feet  or  less  between 
Houston  Ship  Channel  Entrance  Lighted 
Bell  Buoy  "18",  light  list  no.  34385  at 
approximately  29°21'06''  N,  94°47'00''  W 
[NAD  83]  and  Barbours  Cut,  the  Captain 
of  the  Port  Houston-Galveston  may 
permit  vessels  that  must  transit  the 
navigable  channel  between  these  points 


to  enter  within  100  yards  of  a  cruise 
ship. 

(iii)  Moored  vessels  or  vessels 
anchored  in  a  designated  anchorage  area 
are  permitted  to  remain  within  100 
yards  of  a  cruise  ship  while  it  is  in 
transit. 

(2)  Vessels  requiring  entry  within  500 
yards  of  a  cruise  ship  that  cannot  slow 
to  the  minimum  speed  necessary  to 
maintain  a  safe  course  must  request 
express  permission  to  proceed  from  the 
Captain  of  the  Port  Houston-Galveston, 
or  his  designated  representative. 

(3)  For  the  purpose  of  this  section  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours,  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories. 

(4)  The  Captain  of  the  Port  Houston- 
Galveston  will  inform  the  public  of  the 
moving  security  zones  around  cruise 
ships  via  Marine  Safety  Information 
Broadcasts. 

(5)  To  request  permission  as  required 
by  these  regulations  contact  "Houston 
Traffic"  via  VHP  Channels  11/12  or  via 
phone  at  (713)  671-5103. 

(6)  All  persons  and  vessels  within  the 
moving  security  zone  shall  comply  with 
the  instructions  of  the  Captain  of  the 
Port  Houston-Galveston  and  designated 
on-scene  U.S.  Coast  Guard  patrol 
personnel.  On-scene  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  May  29,  2002. 
K.S.  Cook. 

Captain,  U.S.  Coast  Guard.  Captain  of  the   ■ 

Port  Houston-Galveston. 

[FR  Doc.  02-14562  Filed  6-10-02;  8:45  am] 
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of  Houston,  Morgan's  Point,  Bayport, 
Texas  City,  and  Freeport.  Texas.  These 
zones  are  needed  to  protect  waterfront 
facilities,  persons,  and  vessels  from 
subversive  or  terrorist  acts.  Entry  into 
these  zones  would  be  prohibited  except 
"for  vessels  described  in  our  proposed 
rule  or  vessels  that  have  obtained  the 
express  permission  of  the  Captain  of  the 
Port  Houston-Galveston  or  his 
designated  representative. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  12,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Houston-Galveston,  9640  Clinton 
Drive.  Galena  Park.  TX.  77547.  Marine 
Safety  Office  Houston-Galveston 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Houston-Galveston 
between  8  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  George 
Tobey.  Marine  Safety  Office  Houston- 
Galveston,  Texas,  Port  Waterways 
Management,  at  (713)  671-5100. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Hou8ton-Galve8ton-02-009] 

RIN2115-AA97 

Security  Zones;  Captain  of  the  Port 
Houston-Galveston  Zone 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  security  zones  within  the  Ports 


Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  Houston- 
Galveston-02-O09],  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  that  your 
submission  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Houston-Galveston  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
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and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11.  2001.  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  In  response  to  these 
terrorist  acts,  heightened  awareness  for 
the  security  and  safety  of  all  vessels, 
ports,  and  harbors  is  necessary.  The 
Captain  of  the  Port.  Houston-Galveston 
established  temporary  security  zones 
around  highly  industrialized  areas 
within  the  Captain  of  the  Port.  Houston- 
Galveston  Zone  [COTP  Houston- 
Gal  veston-02-Olll.  [See  temporary  final 
nde  entitled  "Security  Zones;  Captain  of 
the  Port  Houston-Galveston  Zone" 
published  elsewhere  in  today's  issue  of 
the  Federal  Register.) 

Because  the  generalized  high-level 
threat  environment  continues,  the 
Captain  of  the  Port  Houston-Galveston 
has  determined  that  there  is  a  need  for 
these  security  zones  to  remain  in  effect 
indefinitely.  The  proposed  nde  will 
establish  permanent  security  zones 
identical  to,  and  in  the  same  location  as. 
the  temporary  security  zones  previously 
established  in  the  Captain  of  the  Port 
Houston-Galveston  Zone.  The  proposed 
rule  also  establishes  a  permanent 
security  zone  at  Barbours  Cut  in 
Morgan's  Point,  Texas. 

Discussion  of  Proposed  Rule 

■  Vessels  operating  within  the  Captain 
of  the  Port  Houston-Galveston  Zone  are 
potential  targets  of  terrorist  attacks,  or 
platforms  from  which  terrorist  attacks 
may  be  launched  upon  other  vessels, 
waterfront  facilities  and  adjacent 
population  centers.  The  Ports  of 
Houston,  Morgan's  Point.  Bayport. 
Texas  City,  and  Freeport  are  all  heavily 
industrialized  areas  with  general  cargo 
facilities,  container  terminals,  and  bulk 
liquid  transfer  facilities. 

The  proposed  rule  establishes  security 
zones  aroimd  areas  concentrated  with 
commercial  facilities  considered  critical 
to  national  seciuity.  These  facilities  are 
located  in  narrow  manmade  harbors  or 
along  narrow  depth-restricted  ship 
channels.  Any  waterway  closure  within 
these  security  zones  resulting  from  a 
terrorist  attack  could  have  a  significant 
adverse  impact  on  national  security  and 
the  national  economy. 

The  proposed  security  zones  are  as 
follows: 

(1)  Houston,  Texas.  The  Houston  Ship 
Channel  and  all  associated  turning 
basins,  boimded  by  a  line  drawn 
between  Houston  Ship  Channel  Light 


132  (LLNR-24445)  and  Houston  Ship 
Channel  Light  133  (LLNR-24450)  west 
to  the  T  &  N  Rail  Road  Swing  Bridge  at 
the  entrance  to  Buffalo  Bayou,  including 
all  waters  adjacent  to  the  ship  channel 
from  shoreline  to  shoreline  and  the  first 
200  yards  of  connecting  waterways. 

(2)  Morgan's  Point,  Texas.  The 
Barbours  Cut  Ship  Channel  and  Turning 
Basin  containing  all  waters  west  of  a 
line  drawn  between  Jimction  Light 
"Barbours  Cut"  29°41'12''  N,  94°59'12'' 
W,  and  Houston  Ship  Channel  Light  91. 
29°40'58''  N,  94°58 

59' W. 

(3)  Bayport,  Texas.  The  Port  of 
Bayport,  Bayport  Ship  and  Bayport 
Turning  Basin  containing  all  waters 
south  of  a  line  drawn  fi-om  Bayport  Ship 
Channel  Light  9  and  a  western  point  at 
29''36'26''  N,  95°01'17''  W. 

(4)  Texas  City,  Texas.  The  Port  of 
Texas  City  Channel,  Turning  Basin  and 
Industrial  Caned  .containing  all  waters 
bounded  by  the  area  south  and  west  of 

a  line  drawn  between  Cut  B  Inner  Range 
Rear  Light,  and  Texas  City  Channel 
Light  19. 

(5)  Freeport,  Texas.  The  Dow  Barge 
Canal  containing  all  waters  bounded  by 
its  junction  with  the  Intracoastal 
Waterway,  by  a  line  drawn  between  the 
eastern  point  at  latitude  28°56'48"  N, 
95°18'20''  W,  and  the  western  point  at 
28°56'40''  N,  95»18'33''  W.  And  the 
Brazos  Harbor,  containing  all  waters 
west  of  a  line  drawn  between  the 
northern  point  at  28°56'27"  N,  95°20'00'' 
W,  and  the  southern  point  28°56'09"  N, 
95°20'00''  W  at  its  junction  with  the  Old 
Brazos  River  Cut. 

This  proposed  rule  will  increase  the 
level  of  security  within  the  ports  by 
reducing  the  number  of  vessels 
transiting  the  industrialized  areas  and 
limiting  access  to  only  those  vessels  that 
are  conducting  business  with  port 
industries.  It  restricts  access  to  vessels 
engaged  or  assisting  in  commerce  with 
waterfront  facilities  within  the  security 
zones,  vessels  operated  by  port 
authorities,  vessels  operated  by 
waterfront  facilities  within  the  security 
zones,  and  vessels  operated  by  federal, 
state,  coimty  or  municipal  agencies. 
Vessels  having  a  need  to  enter  these 
zones  but  prohibited  from  doing  so 
under  this  rule,  must  obtain  express 
permission  from  the  Captain  of  the  Port 
Houston-Galveston  or  his  designated 
representative  prior  to  entry.  Restricting 
access  to  these  areas  reduces  potential 
methods  of  attack  on  vessels,  waterfront 
facilities  and  adjacent  population 
centers  located  within  these  zones. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regidatory  action"  under 


section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  diat  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
-this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal. 
Due  to  the  highly  industrialized  nature 
of  these  zones  they  are  of  limited 
interest  to  recreational  boaters.  Vessels 
engaged  or  assisting  in  commerce  with 
facilities  located  within  a  zone  or 
having  the  express  permission  of  the 
Captain  of  the  Port  Houston-Galveston, 
are  authorized  entry  under  this  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  security  zones  will  not 
have  an  impact  on  a  substantial  niimber 
of  small  entities  because  this  rule  will 
not  obstruct  the  regular  flow  of 
commercial  vessel  traffic  conducting 
business  within  the  zones.  Other  vessels 
may  seek  permission  for  entry  into  the 
zones  from  the  Captain  of  the  Port 
Houston-Galveston.  If  you  think  that 
your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
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a  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LTJG  George  Tobey,  Marine  Safety 
Office  Houston-Galveston,  Texas.  Port 
Waterways  Management,  at  (713)  671- 
5100. 

Collection  of  Information 

This  proposed  nde  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 


I! 


A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamljle. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 


safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Govenunents,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  {34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 


PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  12^1;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5:  49 
CFR  1.46. 

2.  Add  §  165.814  to  read  as  follows: 

§  1 65.81 4    Security  Zones;  Captain  of  the 
Port  Houstoa<3aiyeston  Zone. 

(a)  Location.  The  following  areas  are 
designated  as  security  zones: 

(1)  Houston.  Texas.  The  Houston  Ship 
Channel  and  all  associated  turning 
basins,  bounded  by  a  line  drawn 
between  Houston  Ship  Channel  Light 
132  (LLNR-24445)  and  Houston  Ship 
Channel  Light  133  (LLNR-24450)  west 
to  the  T  &  N  Rail  Road  Swing  Bridge  at 
the  entrance  to  Buffalo  Bayou,  including 
all  waters  adjacent  to  the  ship  channel 
from  shoreline  to  shoreline  and  the  first 
200  yards  of  connecting  waterways. 

(2)  Morgan's  Point,  Texas.  The 
Barbours  Cut  Ship  Channel  and  Turning 
Basin  containing  all  waters  west  of  a 
line  drawn  between  Junction  Light 
"Barbours  Cut"  29°41'12"  N,  94''59'12'' 
W  (LLNR-23525),  and  Houston  Ship 
Channel  Light  91,  29°40'58"  N. 
94°58'59''  W  (LLNR-23375)  (NAD  1983). 

(3)  Bayport,  Texas.  The  Port  of 
Bayport,  Bayport  Ship  and  Bayport 
Turning  Basin  containing  all  waters 
south  of  a  line  drawn  from  Bayport  Ship 
Channel  Light  9  (LLNR-23295)  and  a 
western  point  at  29''36'26''  N,  95°01'17'' 
W  (NAD  1983). 

(4)  Texas  City,  Texas.  The  Port  of 
Texas  City  Channel.  Turning  Basin  and 
Industrial  Canal  containing  all  waters 
bounded  by  the  area  South  and  West  of 
a  line  drawn  between  Cut  B  Inner  Range 
Rear  Light  (LLNR  24770).  and  Texas 
City  Channel  Light  19  (LLNR  24810). 

(5)  Freeport,  Texas,  (i)  The  Dow  Barge 
Canal  containing  all  waters  bounded  by 
its  junction  with  the  Intracoastal 
Waterway,  by  a  line  drawn  between  the 
eastern  point  at  latitude  28°56'48''  N, 
95°18'20"  W,  and  the  western  point  at 
28°56'40''  N,  95°18'33''  W  (NAD  1983). 

(ii)  The  Brazos  Harbor  containing  all 
waters  west  of  a  line  drawn  between  the 
northern  point  at  28°56'27"  N,  95=20'00'' 
W.  and  the  southern  point  28°56'09''  N, 
95°20'00''  W  (NAD  1983)  at  its  junction 
with  the  Old  Brazos  River  Cut. 

(b)  Regulations.  (1)  Entry  into  these 
zones  is  prohibited  except  for  the 
following: 

(i)  Commercial  vessels  operating  at 
waterfront  facilities  within  these  zones; 

(ii)  Commercial  vessels  transiting 
direcUy  to  or  from  waterfront  facilities 
within  these  zones; 
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(iii)  Vessels  providing  direct 
operational/logistic  support  to 
commercial  vessels  within  these  zones; 

(iv)  Vessels  operated  by  the 
appropriate  port  authority  or  by 
facilities  located  within  these  zones; 
and 

(v)  Vessels  operated  by  federal,  state, 
county,  or  municipal  agencies. 

(2)  Other  persons  or  vessels  requiring 
entry  into  a  zone  described  in  this 
section  must  request  express  permission 
to  enter  from  the  Captain  of  the  Port 
Houston-Galveston,  or  his  designated 
representative. 

(3)  To  request  permission  as  required 
by  these  regulations  contact  "Houston 
Traffic"  via  VHP  Channels  11/12  or  via 
phone  at  (713) 671-5103. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Houston-Galveston 
and  designated  on-scene  U.S.  Coast 
Guard  patrol  personnel.  On-scene  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  May  29,  2002. 
K.S.  Cook, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port  Houston-Galveston. 
IFR  Doc.  02-14560  Filed  6-10-02;  8:45  am] 
BILUNG  C00£  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  165 
[COTP  St.  Louis-02-0051 
RIN2115-AA97 

Security  Zones;  Captain  of  the  Port  St. 
Louis,  IMO 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  five  security  zones  throughout 
the  Captain  of  the  Port  St.  Louis  Zone. 
These  security  zones  are  needed  to 
protect  the  Fort  Calhoun  Nuclear  Power 
Station  in  Fort  Calhoun,  Nebraska,  the 
Cooper  Nuclear  Station  in  Brownville, 
Nebraska,  the  Quad  Cities  Generating 
Station  in  Cordova,  Illinois,  the  Prairie 
Island  Nuclear  Generating  Facility  in 
Welch.  Minnesota,  and  the  Clinton 
Power  Station  in  Clinton,  Illinois  from 
subversive  actions  by  any  group  or 
groups  of  individuals  whose  objective  it 
is  to  cause  disruption  to  the  daily 
operations  of  these  facilities.  Entry  into 
any  of  these  security  zones  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  St.  Louis  or  his  designated 
representative. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  12.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to:  Commanding 
Officer,  USCG  Marine  Safety  Office  St. 
Louis,  Suite  8.104E,  1222  Spruce  St.,  St. 
Louis,  MO  63103-2835.  Marine  Safety 
Office  St.  Louis  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from.the  public, 
as  well  as  dociiments  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  St. 
Louis,  Suite  8.104E,  1222  Spruce  St.,  St. 
Louis,  MO  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  Bill 
Clark,  Marine  Safety  Office  St.  Louis  at 
(314)  539-3091,  ext.  541. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  St.  Louis-02- 
005],  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
.  We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  St.  Louis  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  separate  notice  in  the 
Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  seciuity  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
are  anticipated.  In  response  to  these 


terrorist  acts  and  warnings,  heightened 
awareness  and  security  of  our  ports  and 
harbors  is  necessary.  The  Captain  of  the 
Port  St.  Louis  is  proposing  to  make  three 
existing  temporary  security  zones 
permanent  and  create  two  additional 
permanent  security  zones. 

The  three  temporary  security  zones 
the  Captain  of  the  Port  St.  Louis 
proposes  to  make  permanent  are:  the 
Fort  Calhoim  Nuclear  Power  Station 
zone  on  the  Missouri  River  in  Fort 
Calhoun,  Nebraska,  published  in  the 
Federal  Register  March  7.  2002  (67  FR 
10325):  the  Cooper  Nuclear  Station  zone 
on  the  Missouri  River  in  Brownville. 
Nebraska,  published  March  7.  2002  (67 
FR  10324);  and  the  Quad  Cities 
Generating  Station  zone  on  the 
Mississippi  River  in  Cordova,  Illinois,     ' 
published  February  28.  2002  (67  FR 
9207). 

The  proposed  rule  would  establish 
two  new  security  zones  for  the  Prairie 
Island  Nuclear  Generating  Station  in 
Welch.  Minnesota  and  the  Clinton 
Power  Station  in  Clinton.  Illinois. 

Discussion  of  Proposed  Rule 

Permanent  security  zones  are 
proposed  for  five  locations  within  the 
Captain  of  the  Port  St.  Louis  Zone. 

(1)  Fort  Calhoun  Nuclear  Power 
Station,  Fort  Calhoun,  Nebraska.  This 
proposed  zone  includes  all  water 
extending  75  feet  from  the  shoreline  of 
the  right  descending  bank  on  the 
Missouri  River,  beginning  at  mile 
marker  645.6  and  ending  at  mile  marker 
646.0. 

(2)  Cooper  Nuclear  Station, 
Brownville,  Nebmska.  This  proposed 
zone  includes  all  water  extending  250 
feet  from  the  shoreline  of  the  right 
descending  bank  on  the  Missouri  River, 
beginning  at  mile  marker  532.5  and 
ending  at  mile  marker  532.9. 

(3)  Quad  Cities  Generating  Station, 
Cordova,  Illinois.  This  proposed  zone 
includes  all  water  extending  300  feet 
from  the  shoreline  of  the  left  descending 
bank  on  the  Upper  Mississippi  River, 
beginning  at  mile  marker  506.3  and 
ending  at  mile  marker  507.3. 

(4)  Prairie  Island  Nuclear  Generating 
Facility,  Welch,  Minnesota.  This 
proposed  zone  includes  all  water 
extending  300  feet  from  the  shoreline- of 
the  right  descending  bank  on  the  Upper 
Mississippi  River,  beginning  at  mile 
marker  798.0  and  ending  at  mile  marker 
798.3. 

(5)  Clinton  Power  Station,  Clinton, 
Illinois.  This  proposed  zone  in  Dewitt 
Coimty  in  East  Central  Illinois  is 
bounded  by  a  dam  constructed  near  the 
confluence  of  Salt  Creek  River  mile  56 
and  the  north  fork  of  Salt  Creek.  The 
zone  extends  out  600  feet  from  shore. 
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Boundaries  of  the  zone  will  begin  at 
40°10'30"  N,  88°50'30''  W;  east  to 
40°10'30''  N.  88°49'55''  W;  south  to 
40°10'15''  N.  88°49'55"  W;  west  to 
40°10'15''  N.  88°50'30''  W;  returning 
north  to  the  origin.  These  coordinates 
are  based  upon  [NAD  83]. 

These  security  zones  are  designed  to 
reduce  the  potential  of  a  waterbome 
attack  and  enhance  the  public  health 
and  safety  by  protecting  the  public, 
facilities,  and  surrounding  areas  from 
possible  subversive  actions  or  acts  of 
terrorism.  All  vessels  would  be 
prohibited  from  entering  the  Prairie 
Island,  Quad  Cities  and  Clinton  security 
zones  unless  expressly  authorized  by 
the  Captain  of  the  Port  St.  Louis  or  his 
designated  representative.  Sight  surveys 
indicate  that  vessels  may  safely  navigate 
around  these  zones  with  minimal 
interference. 

Both  the  Fort  Calhoun  and  the  Cooper 
security  zones  contain  a  portion  of  the 
navigable  channel  of  the  Missouri  River. 
All  vessels. that  may  safely  navigate 
outside  of  the  channel  are  prohibited 
from  entering  the  security  zone  without 
the  express  permission  of  the  Captain  of 
the  Port  St.  Louis  or  his  designated 
representative.  Vessels  requiring  use  of 
the  channel  for  safe  navigation  will  be 
authorized  entry  into  the  zone  but  must 
remain  within  the  channel  unless 
otherwise  expressly  authorized  by  the 
Captain  of  the  Port  St.  Louis  or  his 
designated  representative. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

With  the  exception  of  the  Fort 
Calhoun  and  Cooper  zones  the  proposed 
zones  do  not  include  navigable 
channels.  Vessel  traffic  should  be  able 
to  safely  transit  around  these  zones.  The 
proposed  zones  for  Fort  Calhoun 
Nuclear  Power  Station  and  the  Cooper 
Nuclear  Station  allow  deeper  draft 
vessels  to  continue  their  transit, 
provided  that  they  remain  within  the 
channel.  Vessels  that  must  transit 
through  any  of  these  security  zones  may 


seek  permission  from  the  Captain  of  the 
Port  St.  Louis  or  his  designated 
representative. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  for  the  reasons  enumerated 
under  the  Regulatory  Evaluation  above. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LTJG  Bill  Clark.  Marine  Safety  Office  St. 
Louis  at  (314)  539-3091,  ext  541. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law.or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U^.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year.. 
Though  this  proposed  rule  would  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  iroia 
Envfronmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Goverrunents,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may  . 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
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it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
,  environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
enviroiunental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measiues, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.825  to  read  as  follows: 

§  1 65.825    Security  Zones;  Captain  of  the 
Port  St  Louis,  Missouri. 

(a)  Location.  The  following  areas  are 
designated  as  security  zones: 

(1)  Fori  Calhoun  Nuclear  Power 
Station  Security  Zone,  Fort  Calhoun, 
Nebmska — all  waters  of  the  Missouri 
River,  extending  75  feet  from  the 
shoreline  of  the  right  descending  bank 
beginning  at  mile  marker  645.6  and 
ending  at  mile  marker  646.0. 

(2)  Cooper  Nuclear  Station  Security 
Zone,  BrownvUle,  Nebraska — all  waters 
of  the  Missouri  River,  extending  250  feet 
from  the  shoreline  of  the  right 
descending  bank  beginning  at  mile 
marker  532.5  and  ending  at  mile  marker 
532.9. 

(3)  Quad  Cities  Generating  Station  . 
Security  Zone,  Cordova,  Illinois — all 
waters  of  the  Upper  Mississippi  River, 
extending  300  feet  from  the  shoreline  of 


the  left  descending  bank  beginning  at 
mile  marker  506.3  and  ending  at  mile 
marker  507.3. 

(4)  Prairie  Island  Nuclear  Generating 
Facility  Security  Zone,  Welch, 
Minnesota — all  waters  of  the  Upper 
Mississippi  River,  extending  300  feet 
from  the  shoreline  of  the  right 
descending  bank  beginning  at  mile 
marker  798.0  and  ending  at  mile  marker 
798.3. 

(5)  Clinton  Power  Station  Security 
Zone,  Clinton,  Illinois — all  waters  of 
Lake  Clinton  in  Dewitt  Coimty  in  East 
Central  Illinois  boimded  by  a  dam 
constructed  near  the  confluence  of  Salt 
Creek  River  mile  56  and  the  north  fork 
of  Salt  Creek.  The  zone  extends  out  600 
feet  from  shore.  Boundaries  of  the  zone 
will  begin  at  40°10'30''  N.  88°50'30''  W; 
thence  east  to  40°10'30''  N,  88°49'55''  W; 
thence  south  to  40°10'15''  N,  88°49'55'' 
W;  thence  west  to  40°10'15''  N, 
88°50'30''  W;  thence  returning  north  to 
the  origin.  These  coordinates  are  based 
upon  [NAD  83). 

(b)  Regulations.  (1)  Entry  into  these 
security  zones  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  St.  Louis  or  his  designated 
representative. 

(2)  The  Fort  Calhoun  and  Cooper 
security  zones  include  a  portion  of  the 
navigable  channel  of  the  Missouri  River. 
All  vessels  that  may  safely  navigate 
outside  of  the  channel  are  prohibited 
from  entering  the  security  zone  without 
the  express  permission  of  the  Captain  of 
the  Port  St.  Louis  or  his  designated 
representative.  Vessels  that  are  required 
to  use  the  channel  for  safe  navigation 
are  authorized  entry  into  the  zone  but 
must  remain  within  the  channel  imless 
expressly  authorized  by  the  Captain  of 
the  Port  St.  Louis  or  his  designated 
representative. 

(3)  Persons  or  vessels  requiring  entry 
into  the  secimty  zones  must  contact  the 
Captain  of  the  Port,  St.  Louis  at 
telephone  number  314  539-3091,  ext. 
541  or  Marine  Safety  Detachment  Quad 
Cities  at  telephone  number  309  782- 
0627  or  Coast  Guard  Group  Upper 
Mississippi  River  at  telephone  number 
319  524-7511  or  on  VHF  marine 
channel  16  in  order  to  seek  permission 
to  enter  the  security  zones.  If  permission 
is  granted,  all  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Captain  of  the  Port,  St.  Louis  or  his 
designated  representative. 

(4)  Designated  representatives  are 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 


Dated:  May  29,  2002. 
E.A.  Washburn, 

Commander,  U.S.  Coast  Guard.  Captain  of 

the  Port,  St.  Louis. 

(FR  Doc.  02-14556  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  4910-1S-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  New  Orleans-02-005] 

RiN2115-AA97 

Security  Zones;  Lower  Mississippi 
River,  Souttiwest  Pass  Sea  Buoy  to 
Mile  Marker  96.0,  New  Orleans,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  permanent  moving  security 
zones  aroimd  cruise  ships  entering  and 
departing  the  Lower  Mississippi  River 
(LMR)  from  the  Southwest  Pass  sea 
buoy  to  mile  marker  96.0.  These 
secimty  zones  are  needed  for  the  safety 
and  security  of  these  vessels.  Entry  into 
these  zones  would  be  prohibited  to  all 
persons  and  vessels  unless  authorized 
by  the  Captain  of  the  Port,  New  Orleans 
or  his  designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  12,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  New  Orleans,  1615  Poydras 
Street,  New  Orleans,  LA,  70112.  Marine 
Safety  Office  New  Orleans  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  Marine  Safety 
Office  New  Orleans,  1615  Poydras 
Street,  New  Orleans,  LA,  70112  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Ricardo  Alonso,  Marine 
Safety  Office  New  Orleans.  Port 
Waterways  Management,  at  (504)  589- 
4222. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
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this  rulemaking  [COTP  New  Orleans- 
02-005],  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  vdll  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
neeting.  But  you  may  submit  a  request 
for  a  meeting  by  wTiting  to  Marine 
Safety  Office  New  Orleans  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose     ' 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  In  response  to  these 
terrorist  acts,  heightened  awareness  and 
security  of  our  port  and  harbors  and  the 
vessels  that  transit  them  is  necessary. 
Due  to  the  increased  safety  and  security 
concerns  surrounding  the  transit  of 
cruise  ships,  the  Captain  of  the  Port. 
New  Orleans  established  temporary 
moving  security  zones,  (COTP  New 
Orleans-02-004l,  around  these  vessels. 
These  temporeuy  moving  security  zones . 
remain  in  effect  until  October  15.  2002. 
(See  temporary  final  rule  entitled 
"Security  Zones;  Lower  Mississippi 
River,  Southwest  Pass  Sea  Buoy  to  Mile 
Marker  96.0,  New  Orleans,  Louisiana" 
published  elsewhere  in  today's  issue  of 
the  Federal  Register.) 

Because  the  generalized  high-level 
threat  environment  continues,  the 
Captain  of  the  Port  New  Orleans  has 
determined  that  there  is  a  need  for  these 
security  zones  to  remain  in  effect 
indefinitely.  The  Captain  of  the  Port 
New  Orleans  is  proposing  permcment 
regulations  for  security  zones  around 
these  vessels  as  they  transit  between 
Southwest  Pass  and  nfiile  marker  96.0 
LMR. 

Discussion  of  Proposed  Rule 

In  our  proposed  rule,  moving  security 
zones  would  commence  when  a  cruise 
ship  passes  the  Southwest  Pass  Entrance 
Lighted  Buoy  "SW"  inbound  and 


continues  through  its  transit,  mooring, 
and  return  transit  until  it  passes  the  sea 
buoy  outbound.  No  vessel  would  be 
permitted  to  operate  within  500  yards  of 
a  cruise  ship  unless  operating  at  the 
minimum  safe  speed  required  to 
maintain  a  safe  course.  Except  as 
described  in  this  rule,  no  person  or 
vessel  would  be  permitted  to  enter 
within  100  yards  of  a  cruise  ship  imless 
expressly  authorized  by  the  Captain  of 
the  Port.  New  Orleans.  Moored  vessels 
or  vessels  anchored  in  a  designated 
anchorage  area  would  be  permitted  to 
remain  within  100  yards  of  a  cruise  ship 
while  it  is  in  transit. 

The  establishment  of  moving  security 
zones  described  in  this  rule  would  be 
aimoimced  to  mariners  via  Marine 
Safety  Information  Broadcast. 

For  the  purpose  of  this  proposed  rule 
the  term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours  any  part  of  which  is  on  the 
high  seas,  jmd  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories.  This  definition 
covers  passenger  vessels  that  must 
comply  with  33  CFR  parts  120  and  128. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26. 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal 
as  the  zones  will  only  impact  navigation 
for  a  short  period  of  time  and  the  size 
of  the  zones  allows  for  the  transit  of 
most  vessels  with  minimal  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 


govermnental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  Southwest 
Pass  and  the  Lower  Mississippi  River,  to 
mile  marker  96.0.  These  security  zones 
would  not'have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  size  of  the  security  zones 
allow  for  vessels  to  safely  transit  around 
or  through  the  zones  with  minimal 
interference. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LT  Ricardo  Alonso.  Marine  Safety  Office 
New  Orleans.  Port  Waterways 
Management,  at  (504)  589-^222. 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govermnents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
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that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Goverrunental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  lustice  Refoim 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biirden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 


Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
•  environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  exp>ected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures  and 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l{g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.812  to  read  as  follows: 

§  1 65.81 2    Security  Zones;  Lower 
Mississippi  River,  Souttiwest  Pass  Sea 
Buoy  to  Mile  Marlter  96.0,  New  Orleans, 
Louisiana. 

(a)  Location.  Within  the  Lower 
Mississippi  River  and  Southwest  Pass, 
moving  security  zones  are  established 
around  all  cruise  ships  between  the 
Southwest  Pass  Entrance  Lighted  Buoy 
"SW",  at  approximate  position 
28°52'42''  N,  89°25'54''  W  [NAD  83]  and 
Lower  Mississippi  River  mile  marker 
96.0  in  New  Orleans,  Louisiana.  These 
temporary  moving  seciuity  zones 
encompass  all  waters  within  500  yards 
of  a  cruise  ship.  These  zones  remain  in 
effect  during  the  entire  transit  of  the 
vessel  and  continue  while  the  cruise 
ship  is  moored  or  anchored. 

(b)  Regulations.  (1)  Entry  of  persons 
and  vessels  into  these  zones  is 
prohibited  unless  authorized  as  follows. 

(i)  Vessels  may  enter  within  500  yards 
but  not  closer  than  100  yards  of  a  cruise 
ship  provided  they  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course. 

(ii)  No  person  or  vessel  may  enter 
within  100  yards  of  a  cruise  ship  unless 


expressly  authorized  by  the  Coast  Guard 
Captain  of  the  Port  New  Orleans, 
(iii)  Moored  vessels  or  vessels 
anchored  in  a  designated  anchorage  area 
are  permitted  to  remain  within  100 
yards  of  a  cruise  ship  while  it  is  in 
transit. 

(2)  Vessels  requiring  entry  within  500 
yards  of  a  cruise  ship  that  cannot  slow 
to  the  minimum  speed  necessary  to 
maintain  a  safe  course  must  request 
express  permission  to  proceed  from  the 
Captain  of  the  Port  New  Orleans,  or  his 
designated  representative. 

(3)  For  the  purpose  of  this  section  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours,  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories. 

(4)  The  Captain  of  the  Port  New 
Orleans  will  inform  the  public  of  the 
moving  security  zones  around  cruise 
ships  via  Marine  Safety  Information 
Broadcasts. 

(5)  To  request  permission  as  required 
by  these  regulations  contact  "New 
Orieans  Traffic"  via  VHF  Channels  13/ 
67  or  via  phone  at  (504)  589-2780  or 
(504) 589-6261. 

(6)  All  persons  and  vessels  within  the 
moving  seciuity  zones  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  New  Orleans  and  designated 
on-scene  U.S.  Coast  Guaird  patrol 
personnel.  On-scene  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  May  29.  2002. 
R.W.  Branch, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port  New  Orleans. 

[FR  Doc.  02-14557  Filed  6-10-02;  8:45  am] 

BILUNO  CODE  4910-1 S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PAI 59-41 89b;  FRL-7211-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revisions  to  the  Air 
Resource  Regulations 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Proposed  nde. 
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iUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  of 
changes  to  the  air  resource  regulations. 
The  changes  will  make  the 
Commonwealth's  regulations  consistent 
with  Federal  requirements,  delete 
obsolete  and  imnecessary  provisions, 
and  apply  the  Commonwealth's 
monitoring  requirements  in  a  consistent 
fashion  for  all  affected  sources.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  must  be  received  in 
writing  by  July  11,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Air  Quality  Planning  &  Information 
Services  Branch,  Air  Protection 
Division,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto  at  (215)  814-2182,  the  EPA 
Region  III  address  above  or  by  e-mail  at 
quinto.rose@epa.gov.  Please  note  that 
while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 


indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  for  the  Pennsylvania's  air 
resource  regulations,  that  is  located  in 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register  publication. 

Dated:  May  8,  2002. 
Thomas  C.  VoUaggio, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  02-14479  Filed  6-10-02;  8:45  am] 

BtLUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD062-3087b;  FRL-7220-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Visible  Emissions  and  Open 
Fire  Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  the  Maryland  State 
Implementation  Plan  (SIP).  These 
revisions  establish  the  exemption  of 
certain  intermittent  visible  emissions 
(VE)  at  Federal  facilities,  amend  open 
burning  distance  limitations,  and 
establish  specific  requirements  for 
safety  determinations  at  Federal 
facilities.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  of  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  11,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Air  Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 


Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Harris,  (215)  814-2168.  at  the  EPA 
Region  III  address  above,  or  by  e-mail  at 
harris.betty@epa.gov.  Please  note  that 
while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  of  Maryland's  Visible  Emissions 
and  Open  Fire  Amendments,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  May  21.  2002. 
James  W.  Newsom, 

Acting  Regional  Administrator.  Region  III. 
(FR  Doc.  02-14492  Filed  6-10-02;  8:45  am] 
BILUNO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260  and  261 

[FRL-7228-8] 

RIN  2050-AE78 

Extension  of  Comment  Period  for 
Proposed  Regulation  of  Oil-Bearlng 
Secondary  Materials  From  the 
Petroleum  Refining  Industry  and  Other 
Hazardous  Secondary  Materials 
Processed  in  a  Gasification  Device  To 
Produce  Synthesis  Gas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  extending  by  an 
additional  75  days  the  comment  period 
on  its  proposed  rule  (March  25,  2002  at 
67  FR  13684)  for  revising  the  RCRA 
hazardous  waste  program  to  allow  a 
conditional  exclusion  from  the 
definition  of  solid  waste.  This 
conditional  exclusion  would  be  for 
hazardous  oil-bearing  secondary 
materials  generated  by  the  petroleum 
refining  industry  when  processed  in  a 
gasification  device  manufacturing 
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synthesis  gas  fuel  and  other  non-fuel 
chemical  by-products.  The  proposal  also 
solicits  comment  on  a  broader 
conditional  exclusion  to  other 
hazardous  secondary  materials 
generated  by  industries  other  than  the 
petroleimi  refining  industry.  The 
comment  period  is  being  extended  to 
provide  the  public  with  additional  time 
to  evaluate  and  comment  on  both 
aspects  of  the  proposed  rule.  As 
extended  by  this  action,  the  comment 
period  will  now  close  on  September  10, 
2002. 

DATES:  EPA  will  accept  public  comment 
on  this  proposed  rule  until  September 
10,  2002.  Comments  postmarked  after 
the  close  of  the  comment  period  will  be 
stamped  "late"  and  may  or  may  not  be 
considered  by  the  Agency. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2002-RPRP-FFFFF  to:  (1)  If  using 
"regular  postal  mail:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA- 
HQ),  1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460-0002;  (2)  If 
using  special  delivery,  such  as  overnight 
express  service:  RCRA  Docket 
Information  Center  (RIC).  Crystal 
Gateway  One.  1235  Jefferson  Davis 
Highway.  First  Floor,  Arlington,  VA 
22202;  or  (3)  If  using  the  Internet  to: 
rcra-docket@epa.gov.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  (text)  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  If  possible,  EPA's  Office  of 
Solid  Waste  (OSW)  would  also  like  to 
receive  an  additional  copy  of  the 
comments  on  disk  in  WordPerfect  6.1 
file  format. 

Conunenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Docvunent 
Control  Officer,  Office  of  Solid  Waste 
(5303W),  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460- 
0002. 

The  official  record  (i.e.,  public  docket) 
for  the  proposed  rulemaking  is  F-2002- 
RPRP-FFFFF.  In  addition  to  this  official 
record,  two  additional  dockets  have 
material  supporting  this  proposal.  They 
are:  F-98-PR2A-FFFFF  and  F-98- 
RCSF-FFFFF. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Docket  Information  Center 
(RIC),  located  at  Crystal  Gateway  I,  First 
Floor,  1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 


a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  pubhc  make  an  appointment  by 
calling  703-603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 
TOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington,  DC,  metropolitan  area, 
call  703-412-9810  or  TDD  703-412- 
3323.  The  RCRA  Hotline  is  open 
Monday-Friday,  9  am  to  6  pm.  Eastern 
Standard  Time.  For  more  detailed 
information  on  specific  aspects  of  this 
proposed  rulemaking,  contact  Elaine 
Eby  at  703-308-8449  or 
eby.elaine@epa.gov,  or  write  her  at  the 
Office  of  Solid  Waste,  5302W,  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA.  HQ)  (5302W).  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460-0002. 
SUPPLEMENTARY  INFORMATION:  On  March 
25,  2002  (67  FR  13684),  EPA  proposed 
a  conditional  exclusion  from  the 
definition  of  solid  waste.  As  noted  in 
the  proposal,  the  exclusion  would  apply 
to  hazardous  oil-bearing  secondary 
materials  (i.e.,  sludges,  by-products,  or 
spent  materials)  generated  by  the 
petroleum  refining  industry  (Standard 
Industrial  Classification  (SIC)  2911), 
when  processed,  either  on-site  or  off- 
site,  in  a  gasification  system  to  produce 
synthesis  gas  fuel  and  other  non-fuel 
chemical  by-products.  As  proposed,  the 
exclusion  is  subject  to  a  set  of 
conditions  that  specify  the  following:  (1) 
The  system  meets  the  definition  of  a 
gasification  system;  (2)  the  system 
generates  a  synthesis  gas  fuel  that  meets 
the  specification  of  exempted  synthesis 
gas;  (3)  the  materials  generated  by  the 
gasification  system  must  not  be  placed 
on  the  land  if  they  exceed  the 
nonwastewater  Universal  Treatment 
Standards  (UTS)  for  chromium,  lead, 
nickel,  vanadium,  arsenic,  and 
antimony  (foimd  at  40  CFR  268.48);  and 
(4)  the  excluded  materials  must  not  be 
placed  on  the  land  or  speculatively 
accumulated  prior  to  insertion  into  the 
gasification  system. 

The  proposal  also  solicits  comment 
on  an  option  to  broaden  the  conditional 
exclusion  to  other  generated  hazardous 
secondary  materials  under  an  expanded 
set  of  conditions.  These  conditions 
include:  (1)  Each  hazardous  secondary 
material  processed  in  the  system 
contains  greater  than  20%  by  weight 
total  organic  carbon;  (2)  the  gasification 
system  does  not  process  any  hazardous 


waste  which  exhibits  the  characteristic 
of  mercvuy  and  any  hazardous  waste  for 
which  mercury  is  a  basis  for  listing 
imder  40  CFR  part  261,  Appendix  VII  as 
hazardous  secondary  material;  (3)  the 
system  meets  the  definition  of  a 
gasification  system;  (4)  the  system 
generates  a  synthesis  gas  fuel  that  meets 
the  specification  of  exempted  synthesis 
gas;  (5)  the  materials  generated  by  the 
gasification  system  are  not  placed  on  the 
land  if  they  exceed  the  nonwastewater 
UTS  for  antimony,  arsenic,  barium, 
beryllium,  cadmium,  chromium  (total), 
cyanides  (total),  cyanides  (amenable), 
lead,  merciuy,  nickel,  selenium,  silver, 
thalliuin,  and  vanadium;  and  (6)  the 
excluded  materials  are  not  placed  on  the 
land  or  speculatively  accumulated  prior 
to  insertion  into  the  gasification  system. 

While  the  Agency  has  requested 
comment  on  all  aspects  of  the  proposal, 
we  specifically  solicit  comment, 
information,  and  data  on:  (1)  The 
performance  of  gasification  on  other 
hazardous  secondary  material  (that  are 
currently  hazardous  waste)  known  to 
contain  concentrations  of  metals;  (2)  the 
performance  of  gasification  on  certain 
hazardous  secondary  materials  that 
contain  certain  high  concentration  of 
non-contributing  components  (namely 
metals  or  halides);  (3)  potential 
partitioning  of  metals  to  the  product 
synthesis  gas  fuel  and  their  subsequent 
release  during  the  combustion  of  the 
synthesis  gas  in  tiubines  to  produce 
power:  (4)  criteria  for  and  the  types  of 
hazardous  secondary  materials  that 
could  be  processed  in  a  gasification 
system;  (5)  specific  design  and  operating 
conditions  for  all  components  of  the 
gasification  system;  (6)  the  market  for 
building  and  operating  gasification 
systems  in  the  futiu«;  (7)  the  market  for 
synthesis  gas  and  other  gasification 
products;  and  (8)  appropriate 
documentation  (reporting  and  record 
keeping)  for  those  claiming  this 
exclusion. 

The  Agency  is  extending  the  comment 
period  by  75  days  to  accommodate 
requests  by  several  parties  for  additional 
time  to  prepare  relevant  comments  and 
to  gather  operating  and  emissions  data 
on  gasification  systems  permitted  in 
Europe  and  Japan. 

Dated:  May  30.  2002. 
Elizabeth  A.  Cotsworth, 

Director,  Office  of  Solid  Waste. 

(FR  Doc.  02-14631  Filed  6-10-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  98-67;  FCC  02-121] 

Provision  of  improved 
Telecommunications  Relay  Services 
and  Speech-to-Speech  Services  for 
Individuals  With  Hearing  and  Speech 
Disabilities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  This  document  inquires  into 
whether  providers  of  Internet  protocol  . 
relay  services  (IP  Relay)  should  be 
permitted  to  recover  their  costs  from  the 
Interstate  Telecommunications  Relay 
Services  (TRS)  Fund  on  a  permanent 
basis,  or  whether  and  how  a 
methodology  can  be  devised  to  allocate 
cost  recovery  between  the  Interstate  TRS 
Fund  and  the  states.  The  Commission 
solicits  comment  on  cost  recovery  for  IP 
Relay,  including  potential  methods  for 
allocating  costs  between  the  Interstate 
TRS  Fund  and  the  states. 
DATES:  Comments  are  due  on  or  before 
July  11,  2002  and  reply  comments  are 
due  on  or  before  July  26,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.  SW., 
Washington,  DC  20554.  For  more 
information  on  filing  comments,  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  O'More,  of  the  Consiuner  and 
Government  Affairs  Biu^au  at  (202) 
418-2453  (voice),  (202)  418-7870  (TTY) 
or  e-mail  scomore@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
requirement  for  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(H). 
Persons  wishing  to  comment  on  this 
collection  of  information  should  direct 
their  comments  to  Judy  Holey,  Office  of 
the  Managing  Director,  Federal 
Commiuiications  Commission,  The 
Portals,  Room  lC-804,  445  12th  Street, 
SW.,  Washington,  DC  20554,  tel.  202- 
418-0214,  e-Taal\  jboley@fcc.gov.  This  is 
a  summary  of  the  Commission's  Second 
Further  Notice  of  Proposed  Rule 
Making,  adopted  April  18,  2002,  and 
released  April  22,  2002.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121, 
1998.  Comments  filed  through  the  ECFS 


can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  tran^nittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <yoiu'  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to.file  by  paper  must  file  an 
original  and  four  copies  ofeach  filing. 
If  more  than  one  docket  or  rulemaking 
niunber  appears  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
niunber.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Services  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Commimications 
Commission.  445  12th  Street.  SW.. 
Room  TW-A325  Washington.  DC  20554. 
Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments -on 
diskette.  These  diskettes  should  be 
submitted  to:  Dana  Jackson,  Federal 
Communications  Commission.  445  12th 
Street.  SW..  Room  5-A741.  Washington 
DC  20554.  Such  a  submission  should  be 
on  a  3.5  inch  diskette  formatted  in  an 


IBM  compatible  format  using  Word  97 
or  compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  orUy" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case,  CC  Docket  No.  98- 
67,  type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554. 
Copies  of  any  subsequently  filed 
documents  in  this  matter  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street.  SW.. 
Room  CY-A257.  Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
be  piut:hased  from  the  Commission's 
duplication  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554.  Copies  of  this  document  in  other 
alternative  formats  (computer  diskette, 
large  print  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin,  of  the  Consumer  and 
Governmental  Affairs  Bureau  at  (202) 
418-7426  (voice),  (202)  418-7365 
(ITV),  or  e-mail  bmillin@fcc.gov.  This 
Second  Further  Notice  of  Proposed  Rule 
Making  can  also  be  downloaded  in  Text 
and  ASCII  formats  at:  http:// 
www.fcc.gov/cgb/dro. 

S)mopsis 

In  this  Second  Further  Notice  of 
Proposed  Rule  Making,  the  Commission 
notes  that  there  is  no  automatic  means 
of  determining  the  origination  of  IP 
Relay  calls.  In  the  absence  of  this 
information,  TRS  providers  caimot 
determine,  or  report  to  the  TRS  Fund 
Administrator,  whether  a  call  is 
interstate  or  intrastate.  We  request 
comment  on  whether  we  should  attempt 
to  devise  a  method  for  allocating  calls 
as  intrastate  or  interstate,  and  if  so, 
suggestions  for  how  we  may  accomplish 
this  goal.  We  seek  comment  on  whether 
section  225  of  the  Communications  Act 
requires  us  to  develop  a  cost  allocation 
methodology  for  IP  relay  calls,  or 
whether  the  statute  gives  us  the 
discretion  to  conclude  that  all  costs  for 
IP  relay  shall  be  reimbursable  from  the 
Interstate  TRS  Fund.  To  the  extent  that 
commenters  believe  that  costs  must  be 
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allocated  between  the  interstate  and 
intrastate  jurisdictions  for  purposes  of 
recovery  from  the  Interstate  TRS  Fund, 
we  request  that  they  consider  what 
methods  may  exist,  or  could  be 
developed,  to  determine  the  location  of 
a  caller  using  IP  Relay.  Further,  we  ask 
commenters  to  consider  whether  the  use 
of  a  fixed  allocator  would  satisfy  the 
statutory  requirement  that  costs  caused 
by  interstate  relay  services  be  recovered 
from  all  subscribers  for  every  interstate 
service,  and  if  so,  how  such  a  fixed 
allocator  could  best  be  derived.  We  also 
ask  commenters  to  address  whether  the 
Commission  should  be  responsible  for 
devising  a  fixed  allocator  for  dividing 
the  reimbursement  for  IP  Relay  costs 
between  the  Interstate  TRS  Fimd  and 
the  states,  or  whether  we  should  charge 
some  other  party  with  this 
responsibility. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA)  the  Federal  Communications 
Commission  (Commission)  has  prepared 
this  present  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
a  substantial  niunber  of  small  entities  by 
the  policies  and  rules  proposed  in  this 
Second  Further  Notice  of  Proposed 
Rulemaking.  See  5  U.S.C.  603.  The  RFA, 
see  5  U.S.C.  601-612,  has  been  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  Public  Law  No.  104-121. 
Title  n,  110  Stat.  857  (1996).  We  expect 
that  we  could  have  complied  with  the 
RFA  by  completing  an  Initial  Regulatory 
Flexibility  Certification  on  this  issue; 
however,  we  have  chosen  instead  to 
complete  this  Initial  Regulatory 
Analysis  for  more  complete  record.  5 
U.S.C.  605(b).  Written  public  comments 
are  requested  on  this  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  Second  Further 
Notice  of  Proposed  Rulemaking 
provided  in  paragraph  51  of  the  item. 
The  Commission  will  send  a  copy  of  the 
Second  Further  Notice  of  Proposed 
Rulemaking,  including  this  IRFA,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  (SEA).  See  5 
U.S.C.  603(a).  In  addition,  the  Second 
Further  Notice  of  Proposed  Rulemaking 
and  IRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  603(a). 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

Telecommimications  Relay  Service 
(TRS).  which  is  provided  through  the 
public  switched  telephone  network 


(PSTN),  enables  persons  with  hearing 
and  speech  disabilities  to  communicate 
by  telephone  with  persons  who  may  or 
may  not  have  such  disabilities.  47  CFR 
64.601  (5)(7).  TRS  facilities  have  special 
equipment  and  are  staffed  by 
conununications  assistants  (CAs)  who 
relay  conversations  between  people  who 
use  text  telecommunications  devices 
and  people  who  commiuiicate  by  voice. 
WorldCom,  Inc.  (WorldCom)  indicates 
that  its  Internet  Protocol  (IP)  Relay 
service  is  used  in  a  manner  similar  to 
the  PSTN-based  TRS  system.  The  user 
establishes  a  local  connection  to  an 
Internet  Service  Provider  using  a 
computer,  web  phone,  personal  digital 
assistant,  or  any  other  IP-capable  device. 
The  user  clicks  on  the  relay  operator 
icon,  and  when  the  call  reaches  the 
Internet  platform  a  connection  is 
automatically  established,  via  an  800 
number,  to  the  WorldCom  relay  center. 
The  call  is  then  routed  to  a  CA  and  a 
regular  relay  session  is  initiated. 
WorldCom,  Petition  for  Clarification,  CC 
Docket  No.  90-571, 
Telecommunications  Services  for 
Individuals  with  Hearing  and  Speech 
Disabilities,  Dec.  22,  2000,  at  2. 

WorldCom's  Petition  for  Clarification 
[Petition)  asked  the  Commission  to 
clarify  (1)  that  IP  Relay  falls  within  the 
definition  of  TRS  and  (2)  that  it  is 
entitied  to  recover  its  operating  costs 
under  section  225  of  the 
Communications  Act.  WorldCom, 
Petition  for  Clarification,  CC  Docket  No. 
90-571.  Teleconununications  Services 
for  Individuals  with  Hearing  and  Speech 
Disabilities,  Dec.  22,  2000.  47  U.S.C. 
225.  WorldCom  further  requested  that 
the  Commission  allow  it  to  recover  all 
of  the  costs  of  its  IP  Relay  service  from 
the  Interstate  TRS  Fund.  Calls  come  to 
IP  relay  via  the  Internet,  and  there  is 
currently  no  automatic  method  by 
which  the  IP  Relay  center  can  tell 
whether  a  given  call  is  intrastate  or 
interstate,  given  that  Internet  addresses 
have  no  geographic  correlates.  This  is  in 
contrast  to  PSTN-based  TRS,  in  which 
the  TRS  center  uses  the  caller's 
Automatic  Niunbering  Identification 
(ANI)  to  identify  the  location  of  the 
caller. 

The  Commission  briefly  addressed  the 
potential  impact  of  the  Internet  on  TRS 
earlier  in  this  proceeding  when  the 
Commission  requested  comment  on  the 
provision  of  improved  TRS  and  on 
WorldCom's  Petition.  We  solicited 
comment  on  the  use  of  the  World  Wide 
Web  for  TRS  voice  conununications  in 
the  Improved  Service  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking.  "We  also  seek  comment  on 
improved  transmission  speed,  wireless 
messaging  services,  use  of  the  World 


Wide  Web  for  voice  communications. 
Internet  telephony,  and  any  other 
technologies  or  changes  to  technology 
that  may  improve  relay  services  or 
should  be  available  via  TRS."  See 
Improved  Service  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking. 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  65  FR  38490, 
Jim.  21,  2000,  15  FCC  Red  5140,  5197 
(2000)  [Improved  Service  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking).  Consumer  Information 
Bureau  Seeks  Additional  Comment  on 
the  Provision  of  Improved 
Telecommunications  Relay  Service,  DA 
01-1555,  Public  Notice,  16  FCC  Red 
13100,  Jun.  29,  2001;  published  at  66  FR 
37631.  Jul.  19.  2001.  The  Public  Notice 
asked  for  public  comment  on  the 
benefits  of  IP  Relay,  the  appropriate 
means  for  allowing  WorldCom  to 
recover  the  costs  of  providing  IP  Relay, 
the  minimum  standards  that  should 
apply  to  IP  Relay,  and  the  security  of  IP 
Relay  calls.  See  Public  Notice,  16  FCC 
Red  13103.  The  Public  Notice  also 
sought  comment  on  IP  capabilities  and 
outreach  regarding  TRS.  While  we  do 
not  reach  these  issues  in  oiu- 
consideration  of  WorldCom's  Petition, 
we  will  consider  these  comments  along 
with  the  other  comments  received  in 
response  to  our  Improved  Service  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  The  Commission 
received  12  comments  and  five  reply 
comments  from  carriers,  organizations 
representing  the  deaf  community,  and 
public  officials,  along  with  himdreds  of 
e-mail  comments  and  letters  from 
individuals  who  use  IP  Relay. 
Comments  were  filed  by  AT&T.  Inc. 
(AT&T),  the  California  Public  Utilities 
Commission  (California).  Katherine 
Keller,  Dana  Mulvany,  the  National 
Association  for  the  Deaf  (NAD),  Self 
Help  for  Hard  of  Hearing  People 
(SHHH),  Sprint  Corporation  (Sprint), 
Charles  Sterling,  Telecommunications 
for  the  Deaf,  Inc.  (TDI),  The  United 
States  Telecommunications  Association 
(USTA).  Ronald  Vickery,  and 
WorldCom.  Additionally,  individuals 
sent  over  a  hiuidred  e-mails.  California, 
Dana  Mulvany.  TDI.  USTA.  and 
WorldCom  filed  reply  comments.  In  the 
Second  Notice  of  Proposed  Rule  Making 
aspect  of  this  item,  we  request  comment 
on  whether  recovery  of  costs  from  the 
Interstate  TRS  Fund  for  IP  Relay  should 
be  a  temporary  or  a  permanent  measure. 
If  this  should  be  a  temporary  measure, 
we  seek  comment  from  the  public  on 
how  IP  Relay  TRS  providers  can 
develop  the  capability  to  determine 
whether  a  call  is  intrastate  or  interstate. 
If  a  permanent  measine,  we  seek 


comment  on  the  bases  for  such 
proposed  action.  Finally,  we  seek 
comment  on  the  mechanisms  for 
applying  the  process  of  reimbursement 
for  all  affected  IP  TRS  Relay  providers, 
including  any  small  entities  providing 
TRS. 

B.  Legal  Basis 

The  proposed  action  is  authorized 
under  sections  1,  2,  and  225  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152,  and  225. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rule  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of,  and  where  feasible,  an 
estimate  of  the  nimiber  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  5  U.S.C.  603(b)(3).  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  5  U.S.C.  601(6).  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  5  U.S.C.  601(3) 
(incorporating  by  reference  the 
definition  of  "small-business  concern" 
in  the  Small  Business  Act,  15  U.S.C. 
632).  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportimity 
for  public  comment,  establishes  one  or 
more  definition  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(s) 
in  the  Federal  Register."  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  15  U.S.C.  632. 

The  most  reliable  soiuce  of   . 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
numbers  of  commercial  wireless 
entities,  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the  TRS.  FCC, 
Common  Carrier  Bureau,  Industry 
Analysis  Division,  Trends  in  Telephone 
Service  (Aug.  2001).  TRS  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entity  specifically  applicable  to  TRS 
providers.  The  closest  applicable 
definitions  under  the  SBA  rules  are  for 
wired  telecommunications  carriers  and 
telecommunications  resellers.  13  CFR 


120.201,  North  American  Industry 
Classification  System  (NAICS)  Code 
513310  and  513330.  The  SBA  defines 
such  establishments  to  be  small 
businesses  when  they  have  no  more 
than  1,500  employees.  See  13  CFR 
121.201,  NAICS  Code  513310  and 
513330.  According  to  our  most  recent 
data,  there  are  11  interstate  TRS 
providers,  which  consist  of  entities 
whose  core  businesses  are  as 
interexchange  carriers,  local  exchange 
carriers,  state-managed  entities,  and 
non-profit  organizations.  This  is  recent 
data  from  National  Exchange  Carriers 
Association,  which  administers  the 
Interstate  TRS  Fund.  We  note  that 
currently  there  are  no  wireless  IP  Relay 
TRS  providers.  However,  we  welcome 
comments  on  the  proposals  in  our 
Second  Notice  of  Proposed  Rulemaking 
from  wireless  service  providers.  We  do 
not  have  data  specifying  the  number  of 
these  providers  that  are  either  dominant 
in  their  field  of  operations,  are  not 
independenUy  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
we  are  thus  imable  at  this  time  to 
estimate  with  greater  precision  the 
niunber  of  TRS  providers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition.  We  note, 
however,  that  these  providers  include 
large  interexchange  carriers  and 
incumbent  local  exchange  carriers. 
Consequently,  we  estimate  that  there  are 
fewer  than  11  small  TRS  providers  that 
may  be  affected  by  the  proposed 
changes.  We  seek  comment  generally  on 
our  analysis  identifying  TRS  providers, 
and  specifically  on  whether  we  should 
conclude,  for  RFA  purposes,  that  any 
TRS  providers  are  small  entities.  There 
is  currentiy  one  provider  of  IP  Relay 
TRS,  WorldCom,  Lie.  WorldCom,  Inc.  is 
not  a  small  entity.  AT&T  Corp.  and 
Sprint,  Inc.  have  indicated  their 
intention  to  provide  IP  Relay  TRS. 
These  two  corporations  are  not  small 
entities.  Therefore  they  are  outside  the 
statutory  mandated  scope  of  this  IRFA. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

If  rules  establishing  a  reimbursement 
system  for  IP  Relay  providers  are 
promulgated  pursuant  to  this 
proceeding,  all  providers  of  IP  Relay, 
including  small  entities,  will  be 
required  to  report  to  the  TRS 
Administrator  data  needed  to  calculate 
their  reimbursement  amount.  This  data 
would  be  provided  on  an  existing 
Interstate  TRS  Fund  Administrator's 
form.  This  form  is  straightforward  and 
simple  to  complete.  In  addition,  the 
form  represents  data  that  is  already 
collected  by  TRS  providers. 


E.  Steps  Taken  To  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

The  RFA  requires  an  agency  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities."  5 
U.S.C.  603(c)(l}-(c)(4). 

The  proposals  in  the  Second  Further 
Notice  of  Proposed  Rulemaking,  and  the 
comments  the  Commission  seeks 
regarding  them,  are  part  of  the 
Commission's  analysis  of  its  role  with 
respect  to  the  implementation  and 
operation  of  nationwide  TRS  for  persons 
with  hearing  and  speech  disabilities. 
The  guiding  principle  shaping  these 
proposals  is  Congress'  direction  to  the 
Commission  to  ensure  that  TRS  keeps 
pace  with  advancing  technology  and 
that  the  Commission's  rules  do  not 
discourage  the  implementation  of 
technological  advances  or 
improvements.  See  47  U.S.C.  225(d)(2). 
Easily  the  majority  of  TRS  service  is 
provided  by  large  interexchange  carriers 
and  incumbent  local  exchange  carriers. 
The  majority  of  IP  Relay  TRS  is  likely 
to  be  provided  by  these  same  carriers. 
Currently,  WorldCom,  which  is  a  large 
entity,  is  the  only  provider  of  IP  Relay. 
We  believe  that  the  number  of  small 
entities  impacted  by  these  proposals, 
apparently  11,  would  be  potentially 
very  small.  With  respect  to  proposals  in 
the  Second  Further  Notice  of  Proposed 
Rulemaking,  common  carriers  providing 
voice  transmission  services  that  are 
subject  to  the  TRS  rules,  including  small 
entities,  may  comply  with  their 
obligations  individually,  through 
designees,  through  competitively 
selected  vendors,  or  in  concert  with 
other  carriers.  See  47  U.S.C.  225(c). 
Because  of  the  array  of  options  available 
to  TRS  providers  when  complying  with 
these  requirements,  the  Conunission 
expects  that  the  proposals  contained  in 
the  Second  Further  Notice  of  Proposed 
Rulemaking  will  have  minimal  impact 
on  small  entities.  We  tentatively 
conclude  that  our  proposals  in  the 
Second  Further  Notice  of  Proposed 
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Rulemaking  would  impose  minimum 
burdens  on  small  entities.  We  seek 
comment  on  our  tentative  conclusion. 

At  this  time,  there  is  no  mechanism 
available  that  would  allow 
differentiation  between  intra-  and  inter- 
state calls  made  through  the  Internet. 
The  Second  Further  Notice  of  Proposed 
Rulemaking  identifies  and  requests 
comment  on  establishing  a  mechanism 
for  reimbursing  IP  Relay  providers 
based  on  the  use  of  a  fixed  allocator.  If 
an  allocator  were  to  be  established,  all 
TRS  providers,  including  small  entities, 
would  be  able  to  determine  the 
appropriate  amoimt  for  reimbiu'sement. 
Such  an  approach  would  satisfy  the 
statutory  requirement  that  costs  caused 
by  interstate  relay  service  be  recovered 
from  all  subscribers  for  every  interstate 
service.  An  alternative  the  Commission 
is  considering  is  making  the  interim 
arrangement  of  cost  recovery  from  the 
Interstate  TRS  Fund  for  all  calls 
permanent.  We  recognize  that  this 
alternative  may  benefit  small  TRS 
providers,  by  simplifying  reporting 
requirements  and  clarifying 
reimbiu'sement  amounts.  We  seek 
comment  on  the  statutory  basis  for  such 
a  decision. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 
Ordering  Clauses 

It  is  further  ordered  that,  pursuant  to 
the  authority,  contained  in  sections  1,  2, 
4(i).  4(j),  225.  303(r).  and  403  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  151, 154(i).  154(j). 
225.  303(r).  and  403.  the  Notice  of 
proposed  rulemaking  is  adopted. 
Comments  regarding  the  Notice  of 
proposed  rulemaking  are  requested  as 
described. 

It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1280,  MB  Docket  No.  02-130.  RM- 
10438] 

Digital  Television  Broadcast  Service; 
Des  Moines,  lA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Frank 
Dvuoss,  Kaleidoscope  Partners,  Caroline 
K.  Powley.  JJJH.  LLP.  Stead 
Communications,  and  ValueVision 
International,  Inc.,  applicants  for  a  new 
television  station  at  Des  Moines.  Iowa, 
proposing  the  substation  of  DTV 
channel  56  for  analog  channel  69  at  Des 
Moines.  DTV  Channel  56  can  be  allotted 
to  Des  Moines  at  reference  coordinates 
41-38-05  N.  and  93-34-46  W.  with  a 
power  of  1000.  a  height  above  average 
terrain  HAAT  of  151  meters. 
DATES:  Comments  must  be  filed  on  or 
before  July  29.  2002,  and  reply 
conunents  on  or  before  August  13,  2002. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6. 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor.  Vistronix, 
Inc..  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington.  DC  20002.  The  filing  hours 
at  this  location  are  8:00  a.ija.  to  7:00  p.m. 
All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12di  Street. 
SW.  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary. 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 


interested  parties  should  serve  the 
petitioner,  or  its  coiuisel  or  consultant, 
as  follows:  Lee  G.  Petro,  Esquire, 
Fletcher,  Heald  &  Hildreth,  PLC,  11th 
Floor,  1300  North  17th  Street, 
Arlington.  Virginia  22209-3801. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau.  (202)  418-  ■ 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
02-130.  adopted  May  29,  2002,  and 
released  Jime  5,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II.  445  12th 
Street,  S.W..  Room  CY-A257. 
Washington,  DC,  20554.  This  docvunent 
may  also  be  piut:hased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  11.  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail:  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.606    [Amenctod] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Iowa  is 
amended  by  removing  channel  69  at  Des 
Moines. 

$73,622    [Amenctod] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 


Iowa  is  amended  by  adding  DTV 
channel  56  at  Des  Moines. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  02-14649  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1279,  MB  Docket  No.  02-129,  RM- 
1D437] 

Digital  Television  Broadcast  Service; 
Wilmington,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  filed  by  Raycom 
America,  Inc.,  licensee  of  station  WECT 
(TV),  Wilmington,  North  Carolina, 
proposing  the  substitution  of  DTV 
channel  44  for  DTV  channel  54.  DTV 
Channel  44  can  be  allotted  to 
Wilmington  at  reference  coordinates  34- 
19-16  N.  and  78-13-43  W.  with  a 
power  of  33,.a  height  above  average 
terrain  HAAT  of  290  meters. 
DATES:  Comments  must  be  filed  on  or 
before  July  29,  2002.  and  reply 
conunents  on  or  before  August  13,  2002. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  {except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6.  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor.  Vistronix. 
Inc..  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE..  Suite  110, 
Washington.  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners. 

Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 


should  be  addressed  to  445  12th  Street, 
SW..  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jonathan  Blake,  Covington  & 
Burling,  1201  Pennsylvania  Avenue. 
NW..  P.O.  Box  7566.  Washington.  DC 
20004-7566  (Counsel  for  Raycom 
America.  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-129.  adopted  May  29,  2002.  and 
released  June  5.  2002,  The  full  text  of 
this  dociunent  is  available  for  public 
inspection  and  copying  during  regular 
business  hoius  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257. 
Washington.  DC  20554.  This  document 
may  also  be  piuchased  fix)m  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  te^vision  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 


§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
North  Carolina  is  amended  by  removing 
DTV  channel  54  and  adding  DTV 
chaimel  44  at  Wilmington. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief  Video  Division,  Media  Bureau. 

[FR  Doc.  02-14650  Filed  6-10-02;  8:45  am] 

BN.LINQ  CODE  671»-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1159;  MB  Docket  No.  02-106,  RM- 
10416;  MB  Docket  No.  02-107,  RM-10417; 
MB  Docket  No.  02-108,  RM-10418;  MB 
Docket  No.  02-109,  RM-10420] 

Radio  Broadcasting  Services;  Presque 
isle,  Ml;  Alpena,  Ml;  Harrisville,  Ml;  and 
Morgan,  GA 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  foiu 
allotments.  The  Audio  Division  requests 
comments  on  a  petition  filed  by 
Northern  Paul  Bunyan  Radio  Company 
proposing  the  allotment  of  Channel 
227A  at  Presque  Isle,  Michigan,  as  the 
community's  first  local  aiu^l 
transmission  service,  dhaimel  227A  can 
be  allotted  to  Presque  Isle  in  compliance 
with  the  Commission's  minimiun 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  227A  at  Presque  Isle  are  45- 
18-15  North  Latitude  and  83-28-37 
West  Longitude.  Since  Presque  Isle  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
Canadian  concurrence  has  been 
requested.  See  Supplementary 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  July  8,  2002,  and  reply  comments 
on  or  before  July  23,  2002. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Robert  J.  Buenzle.  Esq.,  12110 
Sunset  Hills  Road,  Suite  450,  Reston, 
Virginia  22090  (Counsel  for  Northern 
Paul  Bunyan  Radio  Company);  and  Jerry 
E.  White.  Managing  Partner.  Morgan 
Radio  Company,  2586  Old  Pelham 
Road,  Pelham,  Georgia  31779 
(Petitioner). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MB  Docket  No. 
02-106.  MB  Docket  No.  02-107,  MB 
Docket  No.  02-108.  and  MB  Docket  No. 
02-109,  adopted  May  1,  2002.  and 
released  May  17.  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
nonnal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street.  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street  SW.,  Room  CY-B402, 
Washington,  DC  20554. 

The  Commission  requests  comments 
on  a  petition  filed  Northern  Paul 
Bxmyan  Radio  Company  proposing  the 
allotment  of  Channel  289A  at  Alpena, 
Michigan,  as  the  community's  third 
local  commercial  FM  transmission 
service.  Channel  289A  can  be  allotted  to 
Alpena  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.4  kilometers  (4.0  miles) 
northeast  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  WKHQ-FM.      - 
Chaimel  290C1,  Charlevoit,  Michigan. 
The  coordinates  for  Channel  289A  at 
Alpena  are  45-05-30  North  Latitude 
and  83-21-48  West  Longitude.  Since 
Alpena  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border, 
Canadian  concurrence  has  been 
requested. 

"The  Commission  requests  conunents 
on  a  petition  filed  by  Northern  Paul 
Bimyan  Radio  Company  proposing  the 
allotment  of  Channel  226 A  at 
Harrisville.  Michigan,  as  the 
community's  first  local  commercial  FM 
transmission  service.  Channel  226A  can 
be  allotted  to  Harrisville  in  compliance 
with  the  Conunission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  226A  at  Harrisville  are  44- 
39-22  North  Latitude  and  83-1 7-41 
West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Donald  F.  White 
and  Jerry  E.  White,  d/b/a  Morgan  Radio 
Company,  proposing  the  allotment  of 
Channel  228A  at  Morgan,  Georgia,  as 
the  commimity's  first  local  aural 
transmission  service.  Chaimel  228A  can 
be  allotted  to  Morgan  in  compliance 
with  the  Commission's  minimimi 
distance  separation  requirements  with  a 
site  at  city  reference  coordinates.  The 
coordinates  for  Chaimel  228A  at  Morgan 


are  31-32-15  North  Latitude  and  84- 
35-58  West  Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

l.The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Morgan,  Channel  228A. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Presque  Isle.  Channel  227A; 
by  adding  Channel  289A  at  Alpena;  and 
by  adding  Harrisville,  Channel  226A. 

Federal  Communications  Commission. 

John  A.  KarouBos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 

[FR  Doc.  02-14652  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1248;  MB  Docket  No.  02-118;  R«»- 
10394]  ^ 

Radio  Broadcaating  Servlcea; 
Ridgvvay,  Rangley,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  the  proposed  substitution 
of  Channel  279C1  for  Channel  279C2  at 
Ridgway,  Colorado,  and  the 
modification  of  Station  KBNG's 


authorization  accordingly,  and  the 
substitution  of  Channel  257C1  for 
vacant  Channel  279C1  at  Rangely, 
Colorado,  to  accommodate  its  upgrade 
filed  on  behalf  of  Idaho  Broadcasting 
Consortium.  Channel  279C1  can  be 
allotted  at  Ridgway  at  petitioner's 
requested  site  11.9  kilometers  (7.4 
miles)  north  of  the  community. 
Additionally,  Channel  257C1  can  be 
allotted  at  Rangely  at  petitioner's 
suggested  site  5.0  kilometers  (3.1  miles) 
northwest  of  the  community.  The 
coordinates  for  Channel  279C1  at 
Ridgway  are  38-15-26  NL  and  107-46- 
54  WL.  The  coordinates  for  Channel 
257C1  are  40-7-12  NL  and  108-50-29 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  15,  2002,  and  reply 
comments  on  or  before  July  30,  2002. 
ADDRESSES:  Secretary,  Federal 
Commimications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  Lee  W.  Shubert 
Katten  Muchin  Zavis  Rosenman,  1025 
Thomas  Jefferson  Street,  NW.,  East 
Lobby,  Suite  700  Washington,  DC, 
20007-5201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-118,  adopted  May  15,  2002,  and 
released  May  24,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n,  CY-A257,  445  Twelfth  Street,  SW., 
Washington.  DC.  This  document  may 
also  be  purchased  fi'om  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  n,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail: 
qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi'om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  iniormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
pireamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  279C2  and  adding 
279C1  at  Ridgway,  and  by  removing 
Channel  279C1  and  adding  Channel 
257C1  at  Rangely. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
[FR  Doc.  02-14673  Filed  &-10-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1247;  MB  Docket  No.  02-119;  RM- 
10435] 

Radio  Broadcaating  Services; 
Clarkadale  and  Friars  Point,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  CSN  International, 
licensee  of  Station  WWUN-FM,  Channel 
266A,  Clarksdale,  Mississippi.  The 
petition  proposes  to  change  the 
community  of  license  of  Station 
WWUN-FM  from  Clarksdale  to  Friars 
Point,  Mississippi  and  to  upgrade 
Channel  268A,  Station  WWUN-FM,  to 
Channel  268C3,  pursuant  to  the 
provisions  of  Section  1.420(i)  of  the 
Commission's  Rules.  The  coordinates 
for  requested  Channel  268C3  at  Friars 
Point,  Mississippi,  are  34-25-30  NL  and 
90-35-39  WL. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  268C3  at  Friars 
Point,  Mississippi,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 


DATES:  Conunents  must  be  filed  on  or 
before  July  15,  2002,  and  reply 
comments  on  or  before  July  30,  2002. 

ADDRESSES:  Secretary.  Federal 
Commimications  Commission,  445  12th 
Street.  SW..  Room  TW-A325. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Gary  S. 
Tepper,  Esq;  Booth,  Freret,  Imlay  & 
Tepper,  P.C;  5101  Wisconsin  Ave., 
NW.,  Suite  307;  Washington,  DC  20016- 
4120. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-119.  adopted  May  15,  2002,  and 
released  May  24.  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n,  445  12th  Street,  SW.,  CY-A257, 
Washington,  DC,  20554.  This  docmnent 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol,com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  4  7  CFR  1 . 1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fail  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154.  303,  334.  and 
336.. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Channel  268C3  at 
Friars  Point,  and  removing  Channel 
268A  at  Clarksdale. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief  Audio  Division.  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
[FR  Doc.  02-14674  Filed  6-10-02;  8:45  am) 

BILUNO  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1160;  MB  Docket  No.  02-105;  Rlll- 
10396] 

Radio  Broadcasting  Servicaa; 
Boonville,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  the  proposed  substitution 
of  Channel  300A  for  vacant  Channel 
241A  at  Boonville,  California.  This 
channel  change  will  allow  Station 
KSXY(FM),  Channel  240A,  Healdsburg, 
California  to  discontinue  using  a 
directional  FM  antenna  and  to  increase 
its  power  to  maximum  Class  A 
(equivalent)  FM  facilities.  Coordinates 
used  for  this  proposal  are  39-01-33  NL 
and  123-29-33  WL. 
DATES:  Comments  must  be  filed  on  or 
before  July  15,  2002,  and  reply 
comments  on  or  before  July  30.  2002. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Howard  M.  Weiss, 
Esq.  and  Alison  J.  Shapiro,  Esq., 
Fletcher,  Heald  &  Hildreth,  P.L.C.;  1300 
North  17th  Street.  11th  Floor;  Arlington, 
Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-105.  adopted  May  15,  2002.  and 
released  May  24,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II,  CY-A257.  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  fit)m  the 
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Commission's  duplicating  contractors, 
Qualex  International,  Portals  U,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
qualexint@aol.com 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  §  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  §§1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Conunission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [AmendMl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  300A  and 
removing  Channel  241 A  at  Boonville. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
[FR  Doc.  02-14675  Filed  6-10-02;  8:45  am] 
BHJJNG  CODE  6712-01-i> 


DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  WildlMe  S«rvic« 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Candidate  Status  Review 
for  Rio  Grande  Cutthroat  Trout 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  candidate  status 

review. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  announce  the 
results  of  the  candidate  status  review  for 
the  Rio  Grande  cutthroat  trout 


(Onchorhynchus  clarki  virginalis)  imder 
the  Endangered  Species  Act  of  1973.  as 
amended.  After  a  review  of  all  available 
scientific  and  commercial  information, 
we  have  determined  that  listing  of  the 
Rio  Grande  cutthroat  trout  is  not 
warranted  at  this  time. 
DATES:  The  finding  announced  in  this 
document  was  made  on  June  3,  2002. 
ADDRESSES:  You  may  submit  comments 
regarding  this  notice  to  the  Supervisor. 
U.S.  Fish  and  Wildlife  Service,  New 
Mexico  Ecological  Services  Field  Office, 
2105  Osima  Road  NE,  Albuquerque, 
New  Mexico  87113.  Written  comments 
and  materials  received  in  response  to 
this  notice  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  New 
Mexico  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Joy 
E.  Nicholopoulos,  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2105  Osima 
Road  NE,  Albuquerque,  New  Mexico 
87113.  (505)  346-2525  ext  106. 
SUPPLEMENTARY  INFORMATION: 

Bacl^ground 

On  February  25, 1998,  we  received  a 
petition  from  Kieran  Suckling,  of  the 
Southwest  Center  for  Biological 
Diversity  requesting  that  the  Service  add 
the  Rio  Grande  cutthroat  trout 
(Oncorhynchus  clarki  virginalis)  to  the 
list  of  threatened  and  endangered 
species.  The  petition  addressed  the 
range-wide  distribution  of  the  Rio 
Grande  cutthroat  trout  that  includes 
populations  in  Colorado  and  New 
Mexico.  Section  4(b)(3)(B)  of  the 
Endangered  Species  Act  (Act)  requires 
that  we  make  a  finding  on  whether  a 
petition  to  list,  delist  or  reclassify  a 
species  presents  substantial  scientific  or 
conunercial  information  indicating  that 
the  petitioned  action  is — (a)  not 
warranted;  (b)  warranted;  or  (c) 
warranted  but  precluded  by  listing 
proposals  of  higher  priority.  We 
subsequently  published  a  notice  of  a  90- 
day  finding  in  the  Federal  Register  (63 
FR  49G62)  on  September  14, 1998.  hi  the 
90-day  finding  we  concluded  that  the 
petition  did  not  present  substantial 
information  indicating  that  listing  of  the 
Rio  Grande  cutthroat  trout  may  be 
warranted. 

On  June  9, 1999,  a  complaint  was 
filed  by  the  Southwest  Center  for 
Biological  Diversity  challenging  the 
September  14, 1998,  90-day  petition 
finding  as  violating  the  Act  and  the 
Administrative  Procedures  Act.  While 
the  litigation  was  pending,  we  received 
information  (particularly  related  to  the 
presence  of  whirling  disease  in  hatchery 
fish  in  the  wild)  that  led  us  to  believe 
that  further  review  of  the  status  of  the 


species  was  warranted.  On  November  8, 
2001 ,  a  settlement  agreement  executed 
by  both  parties  (the  Service  and  the 
Southwest  Center  for  Biological 
Diversity)  was  filed  with  the  coiut.  The 
settlement  stipulates  that  we  will 
initiate  a  candidate  status  review  for  the 
Rio  Grande  cutthroat  trout.  The 
settlement  also  stipulates  that  on  or 
before  June  3.  2002,  we  will  make  a 
determination  concerning  the  results  of 
this  review  and,  shortly  thereafter,  we 
will  publish  our  determination  in  the 
Federal  Register.  The  agreement  also 
states  that  we  will  not  vacate  oiu 
previous  determination  in  the  interim.. 

Biogeography  and  Taxonomy 

The  Rio  Grande  cutthroat  trout 
(RGCT)  is  a  subspecies  of  cutthroat 
trout,  endemic  to  the  Rio  Grande.  Pecos, 
and  possibly  the  Canadian  River  Basins 
in  New  Mexico  and  Colorado.  The  first 
specimens  that  were  collected  for 
scientific  purposes  came  ft'om  Ute  Creek 
in  Costilla  County.  Colorado.  Girard 
described  these  fish  as  Salar  virginalis 
in  1856  (Behnke  1967).  Cutthroat  trout 
are  distinguished  by  the  red  to  orange 
slashes  in  the  throat  folds  beneath  the 
lower  jaw.  Rio  Grande  cutthroat  trout 
have  irregular  shaped  spots  that  are 
concentrated  behind  the  dorsal  fin 
(largest  fin  on  the  back),  smaller  less 
numerous  spots  located  primarily  above 
the  lateral  line  anterior  to  the  dorsal  fin, 
and  basibranchial  (located  on  the  floor 
of  the  gill  chamber)  teeth  that  are 
minute  or  absent.  Rio  Grande  cutthroat 
trout  are  light  rose  to  red-orange  on  the 
sides  and  pink  or  yellow-orange  on  the 

belly. 

Tne  historical  distribution  of  RGCT  is 
not  known  with  certainty.  In  general,  it 
is  assumed  that  RGCT  occupied  all 
streams  capable  of  supporting  trout  in 
the  Rio  Grande  and  Pecos  basins 
(Stumpff  and  Cooper  1996).  It  is  imclear 
if  RGCT  were  also  present  in  the 
Canadian  River  Basin.  The  Pecos  River 
is  a  tributary  of  the  Rio  Grande,  so  a 
historic  coimection  between  RGCT  in 
the  two  basins  is  possible.  The  Canadian 
River,  tributary  to  the  Mississippi  River, 
has  no  coimection  with  the  Rio  Grande. 
It  is  possible  that  through  headwater 
capture  (a  tributary  firom  one  watershed 
joins  with  a  tributary  from  another), 
there  may  have  been  natural  migration 
of  fish  between  the  Pecos  and  Canadian 
headwater  streams.  However,  because 
trout  were  moved  and  stocked 
frequently  beginning  in  the  1800s,  the 
difficulties  in  correctly  identifying  fish, 
and  errors  in  locality  records  make  it 
difficult  to  know  if  early  reports  of  trout 
from  the  Canadian  River  headwaters 
were  indeed  RGCT.  Genetic  testing  of 
RGCT  from  the  three  basins  using 


molecular  methods  has  not  yet  clarified 
the  situation,  but  research  continues  on 
this  subject  (pers.  comm.,  Yvette  Paroz, 
New  Mexico  Department  of  Game  and 
Fish  (NMDGF),  2002).  Biologists  have 
suggested  that  RGCT  may  have  occurred 
in  Texas  (Garrett  and  Matlock  1991)  and 
Mexico  (Behnke  1967).  Currently,  the 
southern  most  distribution  of  RGCT 
occurs  in  Animas  Creek.  Sierra  County, 
New  Mexico,  and  Indian  Creek  on  the 
Mescalero  Apache  Indian  Reservation  in 
Otero  Coimty.  New  Mexico. 

Lifie  History 

Because  the  RGCT  has  not  been 
studied  intensively,  less  is  known 
specifically  about  their  habitat 
requirements  or  life  history 
characteristics  than  is  known  for  several 
other  subspecies  of  cutthroat  trout.  As  is 
true  of  other  subspecies  of  cutthroat 
.  trout,  it  is  found  in  clear,  cold  streams, 
Unlike  some  subspecies  of  cutthroat 
trout,  such  as  the  Bonneville  (O.  c.  utah) 
and  Yellowstone  (O,  c.  bouvieri),  RGCT 
did  not  originally  inhabit  large  lake 
systems.  However,  they  have  been 
introduced  into  coldwater  lakes  and 
reservoirs.  They  spawn  as  high  flows 
from  snowmelt  recede,  typically  from 
the  middle  of  May  to  the  middle  of  June 
in  New  Mexico  (NMDGF  2002). 
Spawning  is  probably  keyed  to  day 
length,  water  temperature,  elevation, 
and  nmoff  (Stumpff  1998,  Sublette  et  al. 
1990).  The  size  of  mature  females  ranges 
from  10.7-26  centimeters  (4.21-10.27 
inches  (in))  (Stxunpff  1998).  Number  of 
e^s  per  female  varies  greatly  depending 
on  the  size  and  age  of  the  fish.  Stumpff 
(1998)  reported  that  average  egg 
production  from  93  females  spawned 
from  Rio  Puerco,  New  Mexico,  was  less 
than  100  eggs  per  female;  however, 
these  fish  may  have  been  collected  after 
the  peak  of  the  spawn.  From  efforts  to 
develop  RGCT  broodstock,  fish  from 
several  streams  were  collected  and 
spawned  from  1994  to  1997.  The 
average  number  of  eggs  per;  female  from 
these  collections  was  1 75  (Stumpff. 
1998).  The  mean  number  of  eggs  taken 
from  12  RGCT  from  Indian  Creek 
(Tularosa  Basin)  was  311  with  the  range 
between  232-454  (Cowley  1993). 
Sublette  et  al.  (1990)  state  that  females 
produce  between  200-4.500  eggs; 
however,  this  figure  applies  to  all 
cutthroat  subspecies  and  is  not  specific 
to  RGCT. 

It  is  unknowm  if  RGCT  spawn  every 
year  or  if  some  portion  of  the  population 
spawns  every  other  year  as  has  been 
recorded  for  westslope  cutthroat  trout 
(O.  c.  lewisi)  (Mclntyre  and  Rieman 
1995).  Likewise,  while  it  is  assumed 
that  females  mature  at  age  3,  they  may 
not  spawn  until  age  4  or  5  as  seen  in 


westslope  cutthroat  trout  (Mclntyre  and 
Rieman  1995).  Sex  ratio  is  also 
unknown,  but  a  ratio  skewed  towards 
more  females  might  be  expected 
(Cowley  1993).  Although  Yellowstone 
(Gresswell  1995),  Colorado  River  (O.  c. 
pleuriticus)  (Yoimg  1995),  Bonneville 
(Service  2001),  and  westslope  (Bjorrm 
and  Mallet  1964,  Mclntyre  and  Riemand. 
1995)  cutthroat  subspecies  are  known  to 
have  a  migratory  life  history  phase,  it  is 
not  known  if  RGCT  currently  have,  or 
once  had,  a  migratory  form  when  there 
were  fluvial  (flowing  water)  connections 
among  watersheds. 

Most  cutthroat  trout  are  opportunistic 
feeders,  eating  both  aquatic 
invertebrates  and  terrestrial  insects  that 
fall  into  the  water  (Sublette  et  al.  1990). 
RGCT  evolved  with  Rio  Grande  chub 
(Gila  pandora),  longnose  dace 
[Rhinichthys  cataractae)  (all  basins);  Rio 
Grande  sucker  (Catastomus  plebius) 
(Rio  Grande  Basin);  white  sucker  (C. 
commersoni)  and  creek  chub  (Semotilus 
atromaculatus)  (Pecos  and  Canadian 
Basins),  and  the  southern  redbelly  dace 
[Phoxinus  erythrogaster)  (Canadian 
River  Basin)  (Rinne  1995).  Many  of 
these  fish  have  either  been  extirpated 
from  streams  with  RGCT  or  are  greatly 
reduced  in  number.  It  is  not  known  if 
they  once  were  an  important  component 
of  RGCT  diet.  Other  species  of  cutthroat 
trout  become  more  piscivorous  (fish 
eating)  as  they  matiire  (Sublette  et  al. 
199p,  Moyle  1976),  and  cutthroat  trout 
living  in  lakes  will  prey  heavily  on 
other  species  of  fish  (Echo  1954).  It  is 
possible  that  native  cyprinids  (i.e.. 
chubs,  minnows,  and  dace)  and 
catastomids  may  have  once  been 
important  prey  items  for  RGCT. 

Growth  of  cutthroat  trout  varies  with 
water  temperature  and  availability  of 
food.  Slowest  growth  is  seen  in  high- 
elevation  streams  where  temperatures 
are  cold  and  productivity  is  typically 
low.  Most  populations  of  RGCT  are 
found  in  high-elevation  streams  and 
imder  these  conditions  growth  may  be 
relatively  slow,  and  time  to  maturity 
may  take  longer  than  is  seen  in 
subspecies  that  inhabit  lower  elevation 
streams.  Based  on  471  fish  from  3 
streams,  Cowley  (1993)  estimated  the 
following  age/size  classes:  age  0,  30-64 
millimeters  (mm),  (1.0-2.5  in);  age  1, 
65-114  mm  (2.5-4.5  in);  age  2, 115-149 
mm  (4.5-5.9  in);  age  3, 150-174  mm 
(5.9-6.9  in);  age  4,  175-205  mm  (6.9-8.0 
in);  and  age  5.  over  205  mm  (8.0  in).  At 
Seven  Springs  Hatchery,  eggs  hatched  in 
32  days  at  10  degrees  Celcius  (°C).  50 
d^rees  Fahrenheit  (°F)  (NMDGF  2002). 

Typical  of  trout.  RGCT  require  four 
types  of  habitat  for  survival:  spawning 
habitat,  nursery  or  rearing  habitat,  adult 
habitat,  and  overwintering  habitat. 


Spawning  habitat  consists  of  clean 
gravel  (little  or  no  fine  sediment 
present)  that  ranges  between  6  to  40  mm 
(0.24-1.6  in)  (NMDGF  2002).  Nursery 
habitat  is  usually  at  the  stream  margins 
where  water  velocity  is  low  and  water 
temperature  is  slightly  warmer.  Harig 
and  Fausch  (in  press)  have  found  that 
water  temperature  may  play  a  critical 
role  in  the  life  history  of  the  young  of 
the  year  cutthroat.  Streams  with  cold 
temperatiues  (less  than  7.8°C  (46"'F) 
mean  daily  temperature  for  July)  may 
not  have  successful  recruitment  or 
reproduction  in  most  years.  The  cold 
temperatures  can  delay  spawning  and 
prolong  egg  incubation.  Fry  (recently 
hatched  fish)  emerge  later  in  the 
summer  and  may  not  have  sufficient 
time  to  grow  and  gain  metabolic 
reserves  to  be  able  to  overwinter. 
Overwintering  habitat  in  the  form  of 
large  deep  pools  that  do  not  fieeze  is 
also  necessary  for  siuvival.  Lack  of  large 
pools  may  be  a  limiting  factor  in 
headwater  streams  (Harig  and  Fausch  in 
press). 

Analysis 

It  has  been  estimated  that  there  are 
106  populations  of  RGCT  in  New 
Mexico  (NMDGF  2002)  and  161  in 
Colorado  (Alves  et  al.  2002)  in  both 
streams  and  lakes.  All  of  these 
populations  contribute  in  some  way  to 
the  overall  security  of  the  range-wide 
population.  However,  many  of  these 
populations  are  hybrids,  some 
populations  have  an  extremely  low 
number  of  individuals,  and  some  have 
been  invaded  by  nonnative  salmonids 
that  either  hybridize  or  compete  with 
RGCT.  These  factors  can  make 
individual  RGCT  populations  more 
vulnerable  to  extinction  and  limit  the 
likelihood  of  their  long-term 
persistence.  Conservation  actions  can 
remove  or  reduce  these  threats.  Because 
ecological  factors  affecting  persistence 
vary  among  populations,  we  decided  to 
use  criteria  to  categorize  populations 
based  on  vulnerability  to  threats  that 
affect  long-term  persistence.  The 
populations  deemed  most  likely  to 
persist  are  considered  "core" 
populations.  Criteria  were  established 
for  purity,  population  stability,  and 
security  from  invasion  by  nonnative 
salmonids.  We  recognize  that  our 
criteria  are  conservative,  and  that 
population  estimates  are  not  precise. 
For  these  reasons  we  also  evaluate  non- 
core  populations  (discussed  in  the 
conclusion)  that  do  not  meet  all  of  the 
core  criteria  but  are  important 
components  of  the  range- wide 
population. 
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Genetic  Purity 

For  the  purposes  of  this  review  we 
considered  "pure"  to  mean  that  there 
was  less  than  1  percent  introgression 
(genetic  mixing)  with  either  rainbow  or 
another  subspecies  of  cutthroat  trout. 
Allendorf  et  al.  (2001)  suggest  that 
conservation  efforts  should  focus  on 
maintaining  and  expanding  remaining 
pure  populations,  and  we  have  decided 
to  follow  this  guidance  for  RGCT.  To 
meet  ova  criteria,  testing  for  purity  had 
to  include  either  allozymes  (forms  of  an 
enzyme)  or  nuclear  DNA  (genetic  coding 
molecule  in  cell  nucleus).  We  did  not 
include  populations  that  were  tested 
only  with  meristics  (coimts  of  body 
parts).  Although  a  meristic  evaluation  is 
a  good  first  step  to  determine  purity, 
individuals  can  look  pure  and  still  have 
a  significant  level  of  introgression.  We 
also  did  not  include  the  results  from 
mitochondrial  DNA  (mtDNA).  Because 
mtDNA  is  passed  on  only  from  the 
mother  to  her  offspring,  it  can  only 
detect  hybridization  when  the  mother  is 
a  rainbow  trout  or  another  subspecies  of 
cutthroat  trout  and  the  father  is  RGCT; 
however,  it  cannot  detect  hybridization 
when  the  mother  was  RGCT  and  the 
father  was  another  species.  For  this 
reason  we  have  not  included 
populations  that  were  only  tested  with 
meristics  and  mtDNA  or  mtDNA  only. 

The  exclusion  of  populations  with 
evidence  of  greater  than  1  percent 
introgression  does  not  imply  that  these 
populations  may  not  be  important  to  the 
species  conservation  or  that  they  should 
be  eliminated  from  stream  systems. 
They  provide  recreational  opportunities 
for  anglers;  in  some  watersheds  they 
may  act  as  a  buffer  between  pure 
populations  and  downstream  areas 
where  nonnatives  are  present,  and  in 
some  streams  hybrids  may  still  contain 
genes  unique  to  a  watershed.  There  is  a 
minimum  of  30  pure,  remnant 
populations  of  RGCT  widely  distributed 
range-wide.  It  is  likely  that  the  gene 
pool  of  the  hybrid  populations  is 
represented  in  one  of  the  many  pure, 
remnant  populations.  In  terms  of 
restoration,  only  pure  populations  are 
used  for  translocation  into  renovated 
streams  or  for  use  as  broodstock  in 
hatcheries.  For  these  reasons  we  view 
pure  populations  as  particularly 
important  to  the  status  of  the  RGCT. 

We  identified  a  total  of  82 
populations  (remnant  and  transplants) 
in  New  Mexico  and  Colorado  that  are 
genetically  pure.  An  additional  13 
populations  have  been  identified  as 
pure  by  NMDGF  and  Colorado 
Department  of  Wildlife  (CDOW)  based 
on  meristics  or  a  combination  of 
meristics  and  mtDNA.  Genetics  testing 


is  in  progress  on  12  populations  in  New 
Mexico,  and  31  more  populations  are 
scheduled  for  testing  through  2005 
(NMDGF  2002).  Once  additional  genetic 
testing  is  completed,  it  is  likely  that 
several  more  pure  populations  will  be 
identified. 

Population  Stability 

For  the  long-term  persistence  of  a 
population,  sufficient  population  size  is 
needed  to  prevent  inbreeding 
depression  (genetic  defects  caused  by 
mating  of  closely  related  family 
members)  and  maintain  genetic 
variation  (Franklin  1980).  Large 
populations  also  have  been  suggested  to 
be  less  susceptible  to  both  demographic 
events  (random  changes  in  the 
population  structiu^,  e.g.,  uneven  male/ 
female  ratios),  and  environmental 
random  events  (random  changes  in  the 
fishes'  surroundings)  that  can  eliminate 
small  populations.  The  expected  time  to 
extinction  decreases  as  population  size 
decreases  (Rieman  et  al.  1993).  Habitat 
size  (length  of  stream)  and  habitat 
quality  afiect  the  potential  size  of  the 
population:  the  larger  the  fragment,  the 
more  likely  the  population  will  be  large 
and  able  to  resist  chance  extinctions 
(Gilpin  and  Soule  1986).  Smaller  stream 
fragments  can  have  less  diverse  habitats 
and  a  lack  of  refugia  (areas  where 
individuals  can  survive  through 
environmentally  challenging  periods) 
that  can  lead  to  greater  population 
fluctuations  through  time  (Rieman  and 
Mclntyre  1995).  As  long  as  birth  rate 
equals  or  exceeds  death  rate,  small 
populations  may  persist;  however, 
smaller  isolated  populations  may  be 
more  vulnerable  to  detrimental  effects  of 
genetic  change  and  detrimental  effects 
of  demographic  and  environmental 
change. 

Dr.  David  Cowley  (New  Mexico  State 
University)  developed  a  model  to 
determine  population  viability  for  RGCT 
in  New  Mexico  (NMDGF  2002).  The 
model  incorporates  habitat  size, 
population  size,  reproductive  success,  a 
probability  of  extinction  of  less  than  10 
percent  over  100  years,  and  a 
probability  that  long-term  net  effective 
population  size  (Ne)  of  500  is  greater 
than  90  percent.  For  the  piuposes  of  this 
review,  we  consider  elements  in  the 
model  and  work  done  on  other 
populations  of  salmonids  to  evaluate  the 
likelihood  of  long-term  population 
persistence.  Three  factors  were 
considered:  population  nimiber, 
biomass  (weight  of  fish  per  unit  area), 
and  stream  length.  Of  these  factors, 
population  number  is  considered  to  be 
the  most  important  for  viability  and  has 
been  discussed  most  often  in  the 
literature. 


Franklin  (1980)  proposed  some 
general  rules  for  effective  population 
sizes  to  maintain  a  genetically  viable 
population.  Franklin's  "50/500"  rule  is 
still  used  as  a  starting  point  by  which 
to  judge  the  viability  of  populations. 
This  rule  suggests  that  a  short-term  Ne 
size  of  50  will  prevent  an  unacceptable 
rate  of  inbreeding,  and  a  long-term  Ne 
size  of  500  will  maintain  overall  genetic 
variability.  The  Ne  size  refers  to  an  ideal 
population  of  breeding  adults  produced 
by  the  random  union  of  an  equal 
number  of  male  and  female  gametes 
randomly  drawn  from  the  previous 
generation.  The  population  size  (N) 
needed  to  meet  the  effective  population 
varies  according  the  percent  of 
individuals  that  are  capable  of  breeding, 
the  number  of  animals  that  actually 
breed,  sex  ratio,  and  other  factors. 
Typically,  Ne/N  ratios  vary  from  10  to 
33  percent  giving  long  term  population 
sizes  of  2,000  to  5,000  (Thompson 
1991).  Population  sizes  between  2,000 
and  5,000  have  been  suggested  as 
appropriate  for  the  long-term 
persistence  of  other  fish  populations 
(Nelson  and  Soiile  1987,  Reiman  and 
Mclntyre  1993,  Hilderbrand  and 
Kershner  2000),  based  on  both  genetic 
and  demographic  consideration. 

For  this  analysis  we  consider  2,500 
total  fish  in  a  population  to  be  a  nimiber 
that  will  ensure  long-term  persistence 
(j.e.,  reduce  the  risks  associated  with 
small  population  size  alone).  Although 
larger  populations  are  most  likely 
incrementally  "safer,"  in  the  absence  of 
specific  work  on  RGCT,  we  determined 
that  2,500  individuals  is  a  reasonable 
number  that  falls  within  the  range 
suggested  for  other  salmonids.  Although 
there  are  examples  of  persistence  of 
much  smaller  populations  of  RGCT 
(100-500  individuals),  these  fish 
evolved  in  connected  systems  and  we 
have  no  assurance  at  this  time  that  they 
can  persist  (i.e.,  survive  as  a  species  for 
100-500  years).  We  do  not  know  if 
isolated  populations  of  RGCT  can  be 
sustained  for  long  periods  (100  years)  in 
small  stream  fragments;  however, 
managers  have  documented  the 
persistence  of  small  RGCT  populations 
for  at  least  30  years  (Interagency 
meeting  on  RGCT,  pers.  comm.  2002). 
There  are  11  pure  populations  in  New 
Mexico  and  10  in  Colorado  that  have 
more  than  500  and  less  than  2,500 
individuals  and  15  populations  in  both 
States  with  less  than  500  individuals. 

Biomass  of  fish  and  stream  length  are 
related  to  population  size.  Both  of  these 
factors  have  been  used  as  alternative 
methods  to  judge  the  viability  of  inland 
trout  populations  (Service  1998, 
Hilderbrand  and  Kershner  2000).  In  the 
greenback  cutthroat  recovery  plan,  one 
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recovery  goal  is  that  populations  have  a 
biomass  of  22  kilograms/hectare  (kg/ha), 
20  pounds/acre  (ac)  (Ib/ac)  (Service 
1998).  All  the  RGCT  populations  with 
2,500  fish  or  more  have  a  biomass 
greater  than  22  kg/ha  (20  Ib/ac).  The 
lowest  biomass  in  the  populations  with 
2,500  or  more  individuals  is  29  kg/ha 
(26  Ib/ac).  Seventeen  of  22  populations 
of  RGCT  with  2,500  fish  or  more  have 
a  biomass  of  50  kg/ha  (44.6  Ib/ac)  or 
more.  Biomass  is  not  considered  a 
limiting  factor  in  these  pure 
populations. 

Having  sufficient  stream  length  is 
another  factor  that  can  play  a  role  in  the 
survival  of  cutthroat  trout  populations 
(Hilderbrand  and  Kershner  2000,  Harig 
and  Fausch  in  press).  Fish  density  is 
high  for  RGCT  populations  with  over 
2,500  individuals,  suggesting  that  the 
stream  length  of  8  kilometers  (km)  (4.9 
miles  (mi))  suggested  by  Hilderbrand 
and  Kershner  (2000)  is  probably 
sufficient  for  most  of  the  streams.  Only 
one  stream  reach  with  a  population  of 
more  than  2,500  fish  is  of  a  length 
shorter  than  is  recommended.  However, 
fish  density  is  high  [0.7  fish/meter,  0.21 
fish/foot),  and  we  deduce  from  this  that 
the  habitat  is  of  high  quality  and 
sufficient  to  support  a  strong 
population. 

We  identified  22  pure  populations 
with  2,500  or  more  fish,  but  there  may 
be  slightly  more  or  slightly  fewer.  An 
inherent  problem  with  using  population 
size  as  a  criterion  for  the  status  review 
is  that  populations  fluctuate  naturally 
from  year  to  year.  Siu^ey  sites  might  not 
represent  the  entire  stream;  a  limited 
number  of  siureys  have  been  conducted 
on  each  stream  (0-4);  survey  methods 
vary;  siuvey  efficiency  varies  with  crew 
experience  and  stream  conditions  (deep 
water,  complex  habitats  such  as  beaver 
ponds,  and  low  water  conductivity 
decrease  electrofishing  efficiency);  and 
surveys  have  not  been  conducted 
recently  on  some  streams.  Around  every 


population  estimate  are  upper  and 
lower  confidence  intervals  that  may  be 
large  or  small.  It  is  possible  that  more 
populations  should  be  included  in  the 
pure,  secure,  and  stable  category 
because  they  have  slightly  less  than  the 
2,500  fish  criterion  employed  here. 
Riley  and  Fausch  (1992)  found  that  two- 
and  three-pass  removal  methods 
underestimate  total  abundance  because 
of  decreasing  catchability  of  fish  with 
each  pass  (electrofishing  a  set  length  of 
stream).  Nearly  all  the  survey  results  are 
from  two-  or  three-pass  methods,  so  it 
is  possible  that  of  the  populations  that 
did  not  meet  the  2,500  fish  criterion, 
some  actually  have  2,500  fish  or  more. 
It  is  possible  that  with  new  siurey  data 
the  streams  in  the  stable  group  could 
change  with  some  dropping  down 
below  2,500  fish  and  with  others  being 
added.  Twelve  populations  in  New 
Mexico  that  have  tested  pure  have  no 
population  information  available.  It  is 
possible  that  five  of  these,  which  are  in 
longer  stream  segments  (8  to  18  km  [5.0 
to  11.2  mi]  long),  would  meet  the  2,500 
fish  criterion. 

Population  Security 

A  population  of  RGCT  is  not 
considered  secure  if  nonnative 
salmonids  are  present.  The  presence  of 
rainbow  trout  in  RGCT  populations  is' 
unacceptable  because  of  hybridization. 
Because  brook  trout  {Salvelinus 
fontinalis)  and  brown  trout  [Salmo 
trutta)  are  fall  spawners  (RGCT  spawn 
in  spring),  they  do  not  hybridize  with 
RGCT.  However,  they  are  competitors 
for  food  and  space,  and  there  have  beep 
both  historic  and  recent  examples  of 
population  extirpation  due  to  nonnative 
introductions.  In  some  limited 
situations,  co-existence  of  RGCT  and 
brook  or  brown  trout  may  occur, 
especially  in  high-gradient  or  high- 
elevation  streams  that  may  favor 
cutthroat  trout.  However,  not  enough  is 
known  about  the  competitive 


interactions  between  these  fish  to  know 
what  factors  tip  the  scale  in  favor  of  the 
nonnatives  over  RGCT.  Preliminary 
evidence  from  Peterson  and  Fausch 
(2001)  indicate  that  brook  trout  have  the 
most  impact  on  young  of  the  year 
Colorado  River  cutthroat  trout. 
Competitive  interactions  between  RGCT 
and  brook  or  brown  trout  have  not  yet 
been  studied.  Where  nonnatives  are 
present,  active  management  must  occur 
to  remove  them  on  a  regular  basis  or  the 
nonnative  trout  will  gradually  replace 
RGCT.  For  the  purposes  of  this  review, 
the  emphasis  is  on  self-sustaining  pure 
populations  of  RGCT.  Brook  and  brown 
trout  are  present  in  several  pure 
populations  of  RGCT.  While  these 
populations  are  less  secure  than  the 
populations  without  nonnatives, 
removal  of  the  nonnatives  by  State 
agency  personnel  on  a  regular  basis  can 
lead  to  stable  RGCT  populations.  These 
populations  are  impiortant  to  the  overall 
status  of  the  subspecies. 

Inextricably  linked  to  the  presence  of 
nonnatives  is  the  presence  of  a  barrier. 
Barriers  prevent  nonnatives  from 
migrating  into  habitat  occupied  by 
RGCT.  They  also  prevent  the  upstream 
migration  of  RGCT,  limiting  gene  flow 
among  populations.  Until  more 
watersheds  with  connecting  tributaries 
are  restored,  having  secure  barriers  to 
prevent  invasion  of  nonnatives  is 
essential  for  protecting  existing 
populations.  Once  large  watersheds  are 
restored,  upstream  barriers  could  be 
breached  to  allow  for  free  passage  of 
RGCT  upstream  and  downstream.  For 
this  status  review,  populations  had  to  be 
protected  by  a  barrier  to  be  considered 
secure  with  no  nonnative  trout  above 
the  barrier.  We  identified  13 
populations  that  are  pure  (confirmed  by 
appropriate  genetic  testing),  have  over 
2,500  fish,  are  secured  by  a  barrier,  and 
do  not  coexist  with  nonnatives  (see 
Table  1  below). 


Table  1  .—Streams  With  Pure,  Stable,  and  Secure  Populations  of  Rio  Grande  Cutthroat  Trout,  Their 

Watersheds,  and  Land  Status 


Watershed 


Stream 


Ownership 


Colorado 


Saguache  

San  Luis 

Alamosa/Trinchera 

Canones  Or  

El  Rito  Cr 

Red  River 

Red  River 

Rio  Cebolla  

Rio  Puerco  West  .. 


Cross  

Medano  Cr 

San  Francisco  Cr  

New  Mexico 

Canones  Cr  

El  RitoCr 

Bitter  Cr  

Columbine  Cr 

Rio  Cebolla 

Rio  Puerco  (west) 


Rio  Grande  NF/private. 
Rio  Grande  NF/NPS. 
private/Rio  Grande  NF. 


Santa  Fe  NF. 
Carson  NF. 
Carson  NF. 
Carson  NF. 
Santa  Fe  NF. 
Santa  Fe  NF. 
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Table  1.— Streams  With  Pure,  Stable,  and  Secure  Populations  of  Rio  Grande  Cutthroat  Trout,  Their 

Watersheds,  and  Land  Status — Continued 


Watershed 

Stream 

Ownership 

San  Cristobal        

San  Cristobal 

Carson  NF. 

Pecos  River  

Rio  Chamrta 

Jacks  

Powdert)ouse 

Santa  Fe  NF. 
Carson  NF. 

Rio  Pueblo  .'. 

Policarpio 

Carson  NF. 

Tested  pure  with  meristics  and  mtDNA  or  meristics  only 


Colorado 


Alamosa/Trinchera 
Alamosa/Trinchera 
Alamosa/Trinchera 

Conejos 

Conejos 


Cat  Cr 

Jaroso  Cr .... 

Torcldo 

Osier 

Cascade  Cr 


Rio  Grande  NF. 

private. 

private. 

Rio  Grande  NF. 

Rio  Grande  NF. 


NF  =  National  Forest,  NPS  =  National  Part<  Service.  Five  streams  have  not  been  tested  using  allozymes  or  nuclear  DNA,  however,  it  is  highly 
likely  that  they  will  test  pure  based  on  their  isolation  from  nonnative  trout. 


Analysis  of  Factors  Affecting  the 
Populations 

Section  4  of  the  Act  and  regulations 
(50  CFR  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  threatened  or 
endangered  due  to  one  or  more  of  the 
five  factors  discussed  below. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  historic  range  of  RGCT  has  been 
greatly  reduced  over  the  last  150  years. 
Many  populations  have  been  lost  or 
impacted  by  water  diversions,  dams, 
habitat  degradation,  changes  in 
hydrology,  hybridization  with  rainbow 
trout,  or  competition  with  brown  or 
brook  trout.  Quantifying  the  exact 
magnitude  of  loss  in  eitiber  niunber  of 
fish  or  habitat  is  difficult  because  there 
are  no  baseline  data.  Stiunpff  and 
Cooper  (1996)  estimated  the  loss  in 
habitat  (stream  miles]  to  be  about  91 
percent  in  New  Mexico.  Harig  and 
Fausch  (1998)  suggest  that  native 
cutthroat  (greenback  and  RGCT)  have 
been  reduced  to  less  than  one  percent  of 
their  historic  habitat.  Because  RGCT  are 
now  restricted  to  headwater  and  first 
and  second  order  streams  that  are 
narrow  and  small  compared  to  larger 
second,  third,  and  fourth  order  streams 
they  once  occupied,  the  absolute  loss  of 
habitat  is  greater  than  stream  miles 
might  indicate  and  includes  the  loss  of 
diversity  of  habitat  foimd  in  larger 
stream  systems.  As  a  consequence  of  the 
habitat  loss,  RGCT  populations  that 
were  once  coimected  are  now 
fragmented. 

The  constriction  and  fragmentation  of 
RGCT  habitat  most  likely  began 
gradually  about  1350  A.D.  and 


accelerated  in  the  late  1800s. 
Agriculture  in  the  Rio  Grande  Valley 
began  about  1350  A.D.  and  water 
diversions  for  the  irrigation  of  crops 
started  at  that  time  (Crawford  et  al. 
1993).  Diversion  of  water  from 
tributaries  of  the  Rio  Grande  probably 
represents  the  first  interruptions  in 
RGCT  habitat.  Following  Spanish 
colonization  in  1598,  human  influence 
increased  as  more  land  was  cleared  and 
more  acequias  (irrigation  canals)  were 
built  to  divert  water  into  fields.  The 
greatest  contraction  in  RGCT  habitat 
most  likely  occiured  between  1880  and 
1973.  In  1880,  the  maximum  number  of 
acres  in  the  middle  Rio  Grande  Valley 
were  under  cultivation,  and  grazing 
pressure  was  intense  with  over  2 
million  sheep  and  200,000  cattle, 
horses,  and  mules  (Crawford  et  al. 
1993).  In  addition,  it  is  likely  that  RGCT 
were  sought  for  subsistence  during  this 
time.  In  the  early  1900s,  nimierous 
water  supply  and  flood  control  dams 
were  built  in  the  Rio  Grande  headwaters 
(Crawford  et  al.  1993).  Rainbow,  brook, 
and  brown  trout  were  introduced  at  the 
turn  of  the  century  (Sublette  et  al.  1990). 
The  livestock  industry  grew  through  the 
mid-1930s  and  livestock  numbers 
increased  far  beyond  the  carrying 
capacity  of  the  range  and  had  a 
widespread  negative  impact  on  riparian 
systems  (Meehan  and  Platts  1978).  In 
addition,  timber  harvest  and  an 
associated  increase  in  roads  led  to 
increased  levels  of  sedimentation  in  the 
streams.  As  a  result  of  these  multiple 
impacts,  reduction  of  RGCT  habitat 
occurred  range-wide,  affecting 
essentially  every  watershed. 

Habitat  fragmentation  reduces  the 
total  area  of  habitat  available,  reduces 
habitat  complexity,  and  isolates  the 
fragments  (Saunders  et  al.  1991,  Rieman 
and  Mclntyre  1993,  Rieman  and 


Mclntyre  1995,  Burkey  1995). 
Originally,  many  watersheds  supporting 
RGCT  would  have  been  connected 
creating  an  interconnected  network.  For 
example,  in  Colorado,  the  Trinchera, 
Conejos,  Culebra,  Costilla,  and  Alamosa 
Rivers  would  all  have  been  connected 
through  the  upper  Rio  Gremde,  forming 
a  vast  network  of  streams.  Each  of  these 
watersheds  is  now  isolated  from  one 
another,  and  RGCT  are  restricted  to 
fragments  of  streams.  Compared  to  the 
lower  elevation,  larger  order  streams, 
the  high-elevation  streams  that  RGCT 
are  now  restricted  to  may  represent 
relatively  poor  habitat.  Water 
temperatujes  are  colder,  productivity  is 
lower,  length  of  time  for  young-of-the- 
year  development  is  shorter,  and 
amoimt  of  habitat  available  is  less.  For 
some  isolated  populations, 
fragmentation  may  lead  to  a  negative 
growth  rate  and  extinction  over  time 
(Terborgh  and  Winter  1980). 

Burkey  (1995)  suggests  that 
fragmentation  accelerates  extinction, 
especially  when  dispersal  among 
fragments  is  not  possible,  as  is  the  case 
with  some  RGCT  populations.  Isolated 
populations  are  vulnerable  to  extinction 
through  demographic  change  (random 
changes  in  the  population  structure, 
e.g.,  uneven  male/female  ratios), 
environmental  change  (random  changes 
in  the  fishes'  siuroundings)  and 
catastrophes  (e.g.,  fires  and  massive 
flooding),  loss  of  genetic  heterozygosity 
(genetic  diversity)  and  fixation  of  rare 
detrimental  alleles  (inherited  forms  of  a 
genetic  trait),  and  human  disturbance 
(Burkey  1995).  It  has  been  suggested 
that  spatial  and  temporal  complexity  is 
needed  so  that  the  expression  of 
complex  life  histories  (i.e.,  migratory 
and  sedentary  forms)  can  be  maintained 
(Rieman  et  al.  1993,  Dunham  et  al.  1997, 
Harig  and  Fausch  in  press).  In 


fragmented  habitats,  fish  are  unable  to 
migrate  or  if  they  do  migrate 
downstream  past  a  barrier,  they  are  lost 
from  the  population.  It  is  possible  that 
migratory  behavior  is  a  hedge  against 
catastrophes.  Individuals  that  have 
migrated  away  from  a  stream  segment 
escape  death  during  the  catastrophic 
event  and  are  then  available  to 
recolonize  the  open  habitat  once  it  * 
becomes  suitable  again  (Rieman  and 
Mclntyre  1993).  In  streams  subject  to  a 
variety  of  natural  extreme  events 
(drought,  fire,  flooding)  such  as  the 
streams  in  New  Mexico,  having  a  variety 
of  life  histories  may  have  been  an 
evolutionarily  advantageous  adaptation. 
Currently,  fish  migrating  from  isolated 
streams  are  lost  from  the  population, 
and,  if  a  population  is  extirpated, 
recolonization  is  not  possible  except 
through  specific  management  activities 
such  as  stocking.  Over  time,  this  can 
lead  to  the  loss  of  migratory  behavior  as 
the  genes  responsible  for  the  behavior 
are  non-advantageous  and  are 
essentially  selected  against. 

Watersned  scale  projects  have  been 
initiated  on  both  private  and  National 
Forest  lands  and  are  in  various  phases 
of  implementation.  Three  projects  are 
briefly  summarized.  A  joint  project 
between  Vermejo  Park  Ranch  and  the 
States  of  Colorado  and  New  Mexico  to 
restore  the  Costilla  Creek  watershed  is 
in  progress.  A  Memorandum  of 
Understanding  was  signed  by  all  parties 
in  2001  and  an  Environmental 
Assessment  was  completed.  Restoration 
is  scheduled  for  July  2002.  The 
restoration  will  remove  brook  trout, 
brown  trout,  and  introgressed  cutthroat 
trout  and  reintroduce  pure  RGCT  into  4 
tributaries  and  4  small  lakes,  totaling  22 
km  (13.6  miles)  of  stream  and  9.5  ha 
(23.5  acres)  of  lake.  A  draft 
envirotunental  assessment  has  been 
completed  on  Animas  Creek  on  the 
Ladder  Ranch,  Sierra  County,  New 
Mexico,  in  cooperation  with  the  Gila 
National  Forest.  The  restoration  portion 
of  the  project  is  scheduled  to  occiu'  in 
October  2002.  Approximately  48  km 
(29.8  miles)  of  stream  will  be  restored. 
A  Watershed  Restoration  Action 
Strategy  for  the  Comanche  Creek 
watershed  has  been  written,  and  a  work 
plan  has  been  submitted  and  approved 
by  the  New  Mexico  Environment 
Ciepartment.  Six  partners  will  work 
together  to  improve  habitat  conditions 
on  Comanche  Creek,  a  watershed  with 
over  70  km  of  streams  and  pure  RGCT 
in  the  upper  tributaries.  Recovery  of  this 
watershed  will  be  a  substantial  gain  for 
RGCT,  especially  if  the  pine 
populations  expand  downstream. 

The  recent  establishment  of  the  Valles 
Caldera  National  Preserve  presents  the 


opportxmity  to  restore  the  headwaters  of 
the  East  Fork  Jemez  and  San  Antonia 
Rivers  with  RGCT.  With  the  Santa  Fe 
National  Forest  managing  the  land 
downstream  of  the  Valles  Caldera,  there 
is  the  opportunity  to  connect  the  two 
river  systems  together  and  restore  over 
112  km  (69.6  miles)  of  stream.  Initial 
contacts  have  been  made  and  both 
parties  are  interested  in  pursuing  this 
large-scale  restoration  project.  The  Rio 
Santa  Barbara  watershed  (Camino  Real 
Ranger  District,  Carson  National  Forest) 
is  another  site  with  excellent  potential 
to  reconnect  multiple  populations  (West 
Fork,  Middle  Fork,  and  East  Forks  of  Rio 
Santa  Barbara,  Jicarita,  and  Indian 
Creeks).  In  1999,  a  barrier  was  built  on 
East  Fork  and  the  barrier  on  the  Middle 
Fork  Rio  Santa  Barbara  was  improved. 
Brown  trout  were  removed  itom  above 
the  barriers  from  1998  to  2000.  While 
some  progress  has  been  made,  we  note 
that  a  significant  amount  of  planning 
and  on  the  ground  activities  remain  to 
be  done.  We  recognize  that  these 
projects  may  not  come  to  fruition,  and     ' 
we  are  not  relying  on  them  as  part  of 
this  status  review.  However,  we 
mentioned  them  here  to  recognize  that 
the  States  knd  Federal  agencies  are 
looking  for  opportunities  to  conserve 
the  RGCT  in  areas  where  it  historically 
occiured. 

Habitat  fragmentation  is  a  threat  that 
can  be  alleviated  by  management 
activities.  Ciurently  there  are  five  piue, 
stable,  and  secure  populations  that  are 
connected  to  at  least  one  other  tributary. 
Six  other  large,  pure,  connected 
populations  exist  but  nonnatives  are 
present.  State  and  Forest  Service 
personnel  remove  nonnatives  from  these 
streams  during  population  surveys  and 
as  part  of  ongoing  management  actions. 

The  Service  determines  that 
fragmentation  is  not  a  threat  to  the 
persistence  of  these  13  populations  now' 
or  in  the  foreseeable  future.  All  the  13 
pure,  stable,  and  secure  populations 
have  over  2,500  fish,  which  provide 
sufficient  numbers  to'  prevent  an 
unacceptable  rate  of  inbreeding  and  to 
maintain  genetic  variability  in  these 
populations.  Recognizing  diis, 
population  sizes  between  2,000  and 
5,000  have  been  suggested  as 
appropriate  for  the  long-term 
persistence  of  other  fish  populations 
(Nelson  and  Soule  1987,  Reiman  and 
Mclntyre  1993,  Hilderbrand  and 
Kershner  2000),  based  on  both  genetic 
and  demographic  consideration. 
Additionally,  the  length  of  these  streams 
(mean  equals  12.4  km  [7.7  mi))  is 
sufficient  to  provide  diverse  habitats  to 
meet  all  the  life  history  requirements  of 
the  fish.  This  statement  is  supported  by 
the  high  fish  density  (mean  equals  0.5 


fish/m  (0.15  fish/ft))  present  in  these 
core  streams.  Another  potential  threat 
from  fragmentation  is  related  to 
catastrophic  events.  However,  if  a 
catastrophic  event  (e.g.,  fire,  drought) 
results  in  the  extirpation  of  one  or  more 
of  these  13  populations,  the  States  and 
Federal  agencies  have  the  capability  to 
replace  the  population  with  hatchery 
fish  or  fish  transplanted  from  another 
pure  population. 

Habitat  Condition 

Rio  Grande  cutthroat  habitat  has  been 
degraded  by  many  activities.  Impacts 
have  been  caused  by  livestock  grazing 
and  timber  harvest  (with  associated 
roads).  Mining  has  impacted  specific 
sites.  Livestock  grazing  practices  on 
public  land  in  New  Mexico  have 
improved.  Changing  livestock  stocking 
levels  and  improved  management 
practices  have  occiured  and  will 
continue  to  occur  following  current 
management  direction  (James  Webb,  Rio 
Grande  National  Forest,  in  litt.  1994). 
Restoration  of  riparian  areas  and 
maintaining  hedthy  habitat  is  a  priority 
for  the  Forest  Supervisors  and  Regional 
Foresters  (Leonard  Atencio.  Santa  Fe 
National  Forest,  in  litt.  2002.  Peter 
Clark,  Rio  Grande  National  Forest  in  litt. 
2002).  Although  recovery  of  these 
habitats  can  be  slow,  the  continued 
commitment  of  managers  to  restore 
watersheds  will  continue  to  improve 
RGCT  habitat  over  time. 

Timber  harvest  and  associated  road 
building  have  also  led  to  the 
deterioration  of  RGCT  habitat.  However, 
timber  harvest  in  the  National  Forests 
has  declined  appreciably  in  the  last  15 
years.  As  an  example,  in  New  Mexico, 
from  1987  to  1990  the  amount  of  timber 
cut  averaged  146,722  million  board  feet 
(MBF).  From  1991  to  2001  the  average 
has  been  35,740  (MBF)  (Paul  Fink. 
USDA  Forest  Service,  in  litt.  2002).  Few 
new  roads  are  built  in  conjunction  with 
timber  harvest  as  the  existing 
infrastructure  can  be  used  (Paul  Fink. 
USDA  Forest  Service,  pers.  comm. 
2002).  Roads  are  being  decommissioned 
and  obliterated  on  all  the  forests, 
reducing  thefr  contribution  to 
sedimentation  of  streams.  For  example 
in  Region  3  of  the  USDA  Forest  Service, 
in  1999.  2000.  and  2001.  528.  375.  and 
332  miles  of  roads,  respectively,  were 
decommissioned  (Mike  Noland,  USDA 
Forest  Service,  in  litt.  2002).  Many  of 
the  current  pure,  stable,  and  secure 
populations  occur  at  elevations  where 
timber  harvest  has  not  occurred  and 
therefore,  have  not  been  affected.  As 
management  activities  proceed  to 
expand  populations  to  lower  elevations, 
restoration  will  continue  to  improve 
habitat  condition  in  those  areas,  such  as 
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is  planned  on  Comanche  Creek 
(discussed  above]. 

Habitat  condition  in  streams  with 
pure,  stable,  and  secure  populations  was 
assessed  by  CDOW,  NMDGF,  or  Forest 
Service  biologists  depending  on  which 
agency  was  most  familiar  "with  a 
particular  stream.  Condition  was  rated 
either  as  0,  no  habitat  problems:  0-1 
which  usually  indicated  that  headwater 
reaches  were  in  good  condition  and 
lower  reaches  had  problems  in  discrete 
areas;  1,  some  problems  identified 
(sedimentation,  lack  of  pools,  warm 
water  temperature,  heavy  metals,  etc.); 
and  2,  pervasive  problems  related  to 
RGCT  habitat  were  identified.  In  most 
instances,  sedimentation  and  problems 
related  to  livestock  grazing  were 
identified  as  primary  sources  of  habitat 
degradation.  While  streams  that  are 
rated  with  a  "1"  have  some  level  of 
habitat  degradation  that  probably 
prevents  populations  from  reaching 
maximum  reproductive  capability,  the 
degradation  is  not  judged  to  be  a  threat 
to  the  existence  of  any  of  the 
populations.  In  most  instances,  stream 
habitat  condition  was  rated  between  the 
range  of  0  to  1 ,  with  very  few  streams 
rated  as  2.  Based  on  the  outcome  of 
these  assessments  for  each  stream,  it  is 
the  opinion  of  the  agencies  responsible 
that  habitat  problems  are  typically 
localized  and  can  be  or  are  being 
addressed  through  management 
practices  (Interagency  meeting  on 
RGCT,  pers.  comm.  2002). 

Basea  on  the  information  provided  to 
us  by  agency  personnel  (Interagency 
meeting  on  RGCT,  pers.  comm.  2002), 
discussed  in  the  paragraph  above,  as 
well  as  the  information  stated  above  on 
timber  harvest  and  livestock  grazing,  the 
Service  determines  that  habitat 
condition  is  not  a  threat  to  the  13  pure, 
stable,  and  secure  populations  or  to  the 
populations  vdth  500  to  2,500  fish. 
Although  habitat  condition  may  prevent 
maximum  reproductive  potential  in 
some  populations,  habitat  condition  is 
not  judged  a  threat  to  the  existence  of 
any  of  the  populations.  In  addition,  as 
evidenced  by  the  number  of  roads  being 
decommissioned,  lower  levels  of  timber 
harvest  and  associated  road  building, 
and  changes  in  livestock  management 
practices,  sedimentation  from  these 
sources  is  most  likely  declining.  Over 
time  we  expect  RGCT  trout  habitat  to 
improve. 

Fish  Barriers 

Barriers  are  essential  to  separate 
RGCT  from  nonnatiye  salmonids. 
However,  to  be  effective  barriers  must 
be  checked  frequently  and  be 
maintained.  Flood  events  can  either 
'  blow  a  man-made  barrier  out,  change 


the  channel  morphology  permanently, 
or  provide  a  temporary  channel  around 
the  barrier  that  fish  can  use  for  upstream 
migration.  Older  gabion  barriers  (rocks 
in  a  wire  basket)  and  culverts  appear  to 
be  the  most  vulnerable  structures. 
Changes  in  water  velocity  (either  an 
increase  or  decrease  depending  on  the 
situation)  can  change  an  impassable 
barrier  into  one  that  can  be  passed. 
These  structures  should  be  checked  on 
a  regiilar  basis.  Regardless  of  the 
structure,  reaches  above  barriers  need  to 
be  checked  regularly  because 
nonnatives  are  sometimes  foimd 
upstream  of  barriers  with  no  evidence  of 
impairment  to  the  barrier.  This  can  be 
caused  by  an  incomplete  removal  of 
nonnatives  during  stream  restoration  or 
illegal  transplantation  of  nonnative 
trout.  The  only  solution  to  the  latter 
situation  is  the  education  of  the  public 
and  gaining  their  widespread  support 
for  RGCT.  Education  and  outreach 
efiorts  are  discussed  below  under 
"Public  sentiment." 

Both  Colorado  and  New  Mexico  have 
conducted  barrier  inventories  (see  factor 
D.  for  further  information  on  past 
activities).  New  Mexico  will  assess  the 
status  of  8  barriers  in  2003,  13  in  2004, 
and  13  in  2005  {NMDFG  2002).  The 
Forest  Service  also  assesses  barriers  as 
part  of  its  stream  surveys.  With  the 
increase  in  numbers  of  Forest  Service 
fisheries  biologists  and  technicians  that 
has  occurred  in  the  last  few  years,  miles 
of  stream  inventory  have  increased.  For 
example,  on  the  Carson  National  Forest 
a  full  time  Fisheries  Biologist  and  two 
technicians  have  been  added  to  the  staff 
(Fact  sheet  received  from  Carson 
National  Forest,  in  litt.  2002).  They 
completed  50  miles  of  stream  surveys  in 
2001.  hi  2000,  the  Santa  Fe  National 
Forest  hired  a  full  time  fisheries 
biologist.  In  2001,  they  employed  2 
temporary  fisheries  biologists,  8 
fisheries  technicians,  and  7  interns.  In 
2001, 105  miles  of  stream  were  surveyed 
(Ferrel  2001).  A  similar  level  of  staffing 
is  expected  for  the  field  season  of  2002, 
and  it  is  anticipated  that  approximately 
150  miles  of  streams  will  be  surveyed 
(James  Simino,  Santa  Fe  National 
Forest,  pers.  comm.  2002).  For  these 
reasons,  the  Service  determines  that 
barrier  failure  is  not  a  threat  to  the  13 
pure,  stable,  and  secure  populations. 

B.  Oventtilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

'    There  is  no  commercial  fishing  for 
RGCT.  Because  of  fishing  regulations  in 
New  Mexico  and  Colorado,  recreational 
angling  is  not  considered  a  threat  to  the 
species.  Many  of  the  streams  with  RGCT 
are  "catch  and  release."  Those  that  are 


not  have  a  2  (New  Mexico)  or  4 
(Colorado)  fish  limit.  Many  of  the 
streams  with  pure  populations  of  RGCT 
are  remote  and  angling  pressure  is  light 
(Interagency  meeting  on  RGCT,  pers. 
comm.  2002). 

Overutilization  for  scientific  purposes 
is  not  considered  a  threat  to  RGCT. 
Because  of  advancements  in  molecular 
technology,  a  small  clipping  from  a  fin 
provides  sufficient  material  to  perform 
molecular  analysis  of  genetic  purity.  To 
test  for  whirling  disease,  usually  60  fish 
are  collected  and  these  fish  must  be 
sacrificed.  To  minimize  the  collection  of 
RGCT,  nonnative  salmonids  are 
collected  preferentially  over  RGCT  or 
sample  sites  are  selected  below  a  barrier 
that  protects  a  population  of  RGCT.  In 
some  situations  fewer  RGCT  will  be 
collected  and  sacrificed  for  testing. 

Overutilization  of  a  population  can 
occur  when  it  is  used  repeatedly  as  a 
source  of  fish  for  translocations. 
Managers  must  carefully  assess  the 
status  of  a  population  before  it  is  used 
as  a  source  of  fish  or  eggs  for  broodstock 
or  transplantation  of  adults  to  other 
streams.  Reducing  a  population  to  low 
levels  can  make  it  very  susceptible  to 
other  impacts,  such  as  the  introduction 
of  nonnatives  as  has  occurred  on  West 
Indian  Creek  in  Colorado  (Alves  et  al. 
2002);  When  collecting  fish  for 
translocation,  care  must  be  taken  in 
deciding  how  many,  of  what  age  class, 
and  from  where  fish  are  taken.  The 
broodstock  management  plan  developed 
by  Cowley  (1993)  for  NMDGF  addresses 
these  issues  and  provides  criteria  ' 
regarding  the  selection  of  founder 
populations.  With  proper  management, 
depletion  of  the  13  core  populations  is 
not  a  threat. 

The  Service  determines  that 
overutilization  for  recreational  and 
scientific  purposes  is  not  a  threat  to  the 
13  pure,  stable,  and  secure  populations 
for  the  reasons  stated  above. 
Overutilization  for  commercial  or 
educational  reasons  has  not  been 
identified  as  a  threat. 

C.  Disease  or  Predation 

Whirling  disease  (WD)  was  first 
detected  in  Pennsylvania  in  1956,  being 
transmitted  here  from  fish  brought  from 
Europe  (Thompson  et  al.  1995). 
Myxobolus  cerebralis  is  a  parasite  that 
penetrates  through  the  skin  or  digestive 
tract  of  youlig  fish  and  migrates  to  the 
spinal  cartilage  where  it  multiplies  very 
rapidly,  putting  pressure  on  the  organ  of 
equilibrium.  This  causes  the  fish  to 
swim  erratically  (whfrl),  and  have 
difiiculty  feeding  and  avoiding 
predators.  In  severe  infections,  the 
disease  can  cause  high  rates  of  mortality 
in  young-of-the^year  fish.  Water 
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temperature,  fish  species  and  age,  and 
dose  of  exposure  are  critical  factors 
influencing  whether  infection  will  occur 
and  its  severity  (Hedrick  et  al.  1999). 
Fish  that  survive  until  the  cartilage 
hardens  to  bone  can  live  a  normal  life 
span,  but  have  skeletal  deformities. 
Once  a  fish  reaches  three  to  four  inches 
in  length,  cartilage  forms  into  bone  and 
the  fish  is  no  longer  susceptible  to 
effects  from  whfrling  disease.  Fish  can 
reproduce  without  passing  the  parasite 
to  their  offspring;  however,  when  an 
infected  fish  dies,  many  thousands  to 
millions  of  the  parasite  spores  are 
released  to  the  water. 

The  spores  can  withstand  freezing, 
desiccation,  passage  through  the  gut  of 
mallard  ducks,  and  can  survive  in  a 
stream  for  many  years  (El-Matbouli  and 
Hoffmann  1991).  Eventually,  the  spore 
must  be  ingested  by  its  alternate  host, 
the  common  aquatic  worm,  Tubifex 
tubifex.  After  about  3.5  months  in  the 
gut  of  the  worms,  the  spores  transform 
into  a  Triactinomyon  (TAM).  The 
TAM's  leave  the  worm  and  attach  to  the 
fish  or  they  are  ingested  when  the  fish 
eats  the  worm.  Ei&er  method  can  lead 
tp  infection.  It  is  likely  that  the  parasite 
will  continue  to  spread  to  more  and 
more  streams  because  the  spores  are 
easily  transported  by  animals  and 
humans. 

Salmonids  native  to  the  United  States 
did  not  evolve  with  WD.  Consequently, 
most  native  species  have  little  or  no 
natural  resistance.  Colorado  River 
cutthroat  trout  and  rainbow  trout  are 
very  susceptible  to  the  disease  with  85 
percent  mortality  within  4  months  of 
exposure  to  ambient  levels  of  infectivity 
in  the  Colorado  River  (Thompson  et  al. 
1999).  Percent  survival  of  RGCT  in  this 
research  was  less  than  one  percent 
(Thompson  et  al.  1999).  Even  though 
the  cutthroat  trout  had  lower  spore 
concentrations  than  did  the  rainbow 
trout,  they  often  showed  more  overt 
signs  of  the  disease  and  died  at  a  faster 
rate.  Brown  trout,  native  to  Europe, 
become  infected  by  M.  cerebralis,  but 
rarely  suffer  clinical  disease.  At  the 
study  site  on  the  Colorado  River,  brov^m 
trout  thrive  whereas  there  has  been  little 
recruitment  to  age  1  of  rainbow  trout 
since  1992  (Thompson  e^  al.  1999). 
Yellowstone  cutthroat  trout  have  also 
been  shown  to  be  very  susceptible  to 
WD  (Hiner  and  Moffitt  2001). 

Whirling  disease  was  first  detected  in 
New  Mexico  in  1988  in  rainbow  trout 
imported  into  private  ponds  in  the 
Moreno  Valley  in  northern  New  Mexico. 
The  first  case  of  WD  in  wild  trout  that 
could  not  be  directly  liilked  to 
importation  or  transportation  of  fish  was 
detected  in  autumn  of  1999  in  the  Pecos 
River.  The  CeboUa,  San  Juan,  Cimarron, 


Red  and  Canones  Rivers  are  also 
infected.  Three  of  seven  State  hatcheries 
also  tested  positive  (Seven  Springs, 
Lisboa  Springs,  and  Parkview).  The  M. 
cerebralis  was  accidentally  introduced 
in  Colorado  in  the  1980s  through 
imported  trout  from  a  private  hatchery. 
The  parasite  has  been  confirmed  in 
three  drainages  that  support  RGCT: 
South  Fork  Rio  Grande,  Rio  Grande,  and 
the  Conejos.  Eight  of  Colorado's  State 
hatcheries  have  tested  positive  for  WD. 

In  New  Mexico  all  VVD  positive  fish  . 
are  destroyed.  Seven  Springs  fish 
hatchery  has  been  renovated  and  is  no 
longer  WD  positive.  There  is  an  ongoing 
program  to  test  more  drainages  for  WD. 
In  Colorado,  a  policy  implemented  in 
spring  1995  prevents  the  stocking  of 
trout  from  hatcheries  testing  positive 
into  waters  where  WD  has  not  been 
foimd,  including  wilderness  areas  and 
streams  where  native  trout  may  be 
restored,  and  no  WD  positive  fish  are  to 
be  stocked  in  habitats  that  are  capable 
of  supporting  self-reproducing  salmonid 
populations  in  Colorado  after  2003. 
Trout  from  positive  hatcheries  will  be 
stocked  into  waters  where  the  parasite 
has  been  found  to  minimize  the  risk  of 
contaminating  other  watersheds.  Only 
trout  from  hatcheries  testing  negative 
can  be  stocked  into  waters  where  the 
parasite  has  not  been  found. 

Although  WD  is  a  potential  threat  to 
RGCT,  high  infection  rates  will  probably 
only  occur  where  water  temperatiu-es 
are  relatively  warm  and  where  T.  tubifex 
is  abundant.  T.  tubifex  is  the  secondary 
host  for  the  parasite;  when  T.  tubifex 
numbers  are  low,  the  number  of  TAMs 
produced  will  be  low,  and 
consequently,  the  infection  rate  of  RGCT 
will  be  low.  T.  tubifiex  is  a  ubiquitous 
aquatic  oligochaete  (worm);  however,  it 
is  most  abimdant  in  degraded  aquatic 
habitats,  particularly  in  areas  with  high 
sedimentation,  warm  water 
temperatures,  and  low  dissolved 
oxygen.  In  clear  coldwater  streams,  as  is 
typical  of  RGCT  habitat,  it  is  present  but 
seldom  abundant.  T.  tubifex  is  likely  to 
be  most  abimdant  in  beaver  ponds,  and 
populations  of  RGCT  below  beaver 
ponds  may  be  at  risk  (Hiner  and  Moffitt 
2001).  In  addition,  infection  rate  is  low 
at  temperatures  less  than  lO'C  {50°F) 
(Thompson  et  al.  1999).  At  the  time 
when  the  young  fish  are  most 
susceptible  (spring  and  early  summer), 
the  populations  in  high-elevation 
streams  are  probably  partially  protected 
by  low  water  temperatores. 

One  threat  to  the  RGCT  is  the 
introduction  of  WD  infected  fish  into 
waters  inhabited  by  the  RGCT.  Both 
States  currently  have  web  sites, 
brochiues,  and  information  in  their 
fishing  regulations  regarding  WD  and 


^hat  anglers  can  do  to  prevent  its 
spread.  In  addition,  bo&  States  have 
regulations  regarding  the  stocking  of 
fish  by  private  landowners  that  are 
designed  to  eliminate  the  importation  of 
WD  positive  fish.  It  states  clearly  in  the 
fishing  regulations  that  it  is  illegal  to 
stock  fish  in  public  waters  without  prior 
permission  from  a  State  agency.  Public 
education  and  compliance  are  two 
important  elements  in  keeping  imported 
fish  disease  free  and  not  having 
nonnatives  stocked  in  locations  where 
they  can  enter  RGCT  streams. 

The  Service  determines  that  WD  is 
not  a  threat  to  the  13  pure,  stable,  and 
seciire  populations  because  these 
populations  are  located  in  high- 
elevation,  headwater  streams  that 
typically  have  cold  water  and  low  levels 
of  sedimentation  limiting  T.  tubifex 
populations  and  infection  rates  from 
TAMs.  Although  RGCT  is  susceptible  to 
infection  there  has  not  been  a 
docimiented  loss  or  decline  in 
population  nimiber  due  to  WD.in  a  wild 
RGCT  population.  The  States  are  testing 
all  their  hatchery  fish  before  stocking, 
are  in  the  process  of  documenting 
which  streams  in  thefr  States  are  WD 
positive,  and  are  educating  the  public 
about  how  to  prevent  the  spread  of  WD. 
With  these  efforts  the  spread  of  WD 
should  be  slowed  and  any  problems  in 
wild  populations  should  be  quickly 
detected. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  NMDGF  and  the  CDOW  have 
authority  and  responsibility  for  the 
management  of  RGCT  on  all  Federal. 
State,  and  private  land  within  thefr 
respective  States.  The  State  agencies' 
capabilities  include  the  regulation  of 
fishing,  law  enforcement,  research,  and 
conservation  and  educational  activities 
relating  to  RGCT.  Policies  regarding  the 
stocking  of  nonnative  fish  (no 
nonnatives  are  stocked  in  RGCT 
populations)  and  minimization  of 
exposure  to  WD  and  other  diseases  are 
in  place  in  both  Colorado  and  New 
Mexico.  Additionally,  New  Mexico  has 
a  broodstock  management  plan  in  place. 

New  Mexico  has  an  approved 
management  plan  currently  being 
implemented  that  will  "facilitate  long 
range  cooperative,  interagency 
conservation  of  Rio  Grande  cutthroat 
trout.  "  From  1999  to  2001,  population 
inventory  was  completed  on  18  streams, 
barrier  evaluations  were  completed  on 
14  streams,  and  genetic  samples  were 
taken  from  fish  in  17  streams.  The  plan 
has  schedules  for  fiscal  years  2003  to 
2005  for  population  inventory  and 
monitoring,  collection  and  analysis  of 
genetic  material,  assessing  barriers, 
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habitat  inventory,  inventory  of  * 

unexplored  streams,  testing  for  and 
mapping  WD,  and  maintaining  a 
database  of  all  the  information.  For 
example,  17  streams  are  scheduled  for 
inventory  and  monitoring  in  2003,  the 
genetic  purity  of  8  populations  will  be 
analyzed,  and  barriers  on  8  streams  will 
be  surveyed.  A  budget  for  all  activities 
from  2003-2005  is  adso  developed. 

Rio  Grande  cutthroat  trout  is 
designated  as  a  species  of  special 
concern  by  the  State  of  Colorado. 
Colorado  is  both  implementing  and 
revising  a  previous  management  plan. 
Consistent  with  their  direction  to 
monitor  populations,  protect  habitat  and 
populations,  and  detect  genetic 
contamination,  58  populations  were 
monitored  and  20  populations  were 
analyzed  using  molecular  techniques 
from  1998  to  2001.  From  1999  to  2001. 
nonnative  trout  were  removed  from  3 
streams  and  one  lake,  two  barriers  were 
maintained  and  one  new  barrier  was 
installed.  An  inventory  of  barriers  on 
RGCT  streams  in  Colorado  has  been 
developed.  Approximately  10,000 
brochures  on  RGCT  conservation  have 
been  distributed. 

A  range- wide  conservation  agreement 
that  will  facilitate  cooperation  and 
coordination  among  State  and  Federal 
agencies  and  other  interested  parties  is 
in  final  draft  and  is  expected  to  be 
finalized  before  the  end  of  2002.  The 
agreement's  goal  is  to  assure  the  long- 
term  persistence  of  the  subspecies, 
preserve  its  genetic  integrity,  and  to 
provide  adequate  numbers  and 
populations.  We  applaud  the  efforts  of 
the  States  to  establish  this  multi-party 
agreement,  and  we  believe  that  it  will 
serve  to  better  the  status  of  the  RGCT 
overall.  We  mentioned  the  draft  plan  in 
this  finding  to  recognize  that  the  States 
and  Federal  agencies  have  taken  steps  to 
draft  such  a  plan.  However,  we  are  not 
relying  on  it  as  part  of  this  status  review 
because  it  is  not  finalized  and  would 
require  us  to  speculate  as  to  the  final 
outcome  of  the  plan. 

The  Forest  Service,  the  landowner 
with  the  majority  of  pure  RGCT 
populations,  is  also  implementing 
special  management  for  the  RGCT. 
RGCT  is  a  Management  Indicator 
Species  (MIS,  species  which  have  been 
identified  as  a  representative  for  a  group 
of  species  with  special  habitat 
requirements)  on  the  Santa  Fe  and 
Carson  National  Forests,  and  is 
proposed  as  an  MIS  on  the  Rio  Grande 
National  Forest.  All  resident  trout  are 
MISs  on  the  Gila  National  Forest. 
Management  Indicator  Species  act  as 
proxies  for  fulfilling  the  National  Forest 
Management  Act  viability  requirement. 
Habitat  objectives  are  established  for 


maintaining  the  viability  of  the  MIS. 
The  RGCT  is  also  listed  on  the  Regional 
Forester's  Sensitive  Species  List. 
Sensitive  species  must  receive  special 
management  emphasis  to  ensure  their 
viability  and  to  preclude  trends  towards 
endangennent.  Forest  Service  objectives 
for  sensitive  species  are  to  develop  and 
implement  management  practices  to 
ensure  that  the  species  does  not  become 
threatened  or  endangered,  maintain 
viable  populations,  and  develop  and 
implement  management  objectives.  The 
Forest  Service  also  assesses  barriers  as 
part  of  its  stream  surveys  (see 
discussion  above  in  factor  A.  "Fish 
Barriers"  above). 

Based  on  the  discussion  above,  both 
the  States  and  the  National  Forests  have 
adequate  regulatory  mechanisms  to 
protect  and  enhance  RGCT  populations 
and  habitat. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Fire 

Wildfires  are  a  natural  distiubance  in 
forested  watersheds.  Historically,  fires 
occurred  every  4-5  years  (Swetman 
1990),  and  burned  the  imderstory 
leaving  open  stands  of  older  trees.  Fire 
suppression  has  resulted  in  large 
increases  in  fuel  loads  and  understory 
density.  As  a  result,  imder  the  proper 
conditions,  wildfires  today  can  spread 
rapidly  and  bum  intensely.  In  the 
Southwest,  the  fire  season  (May  to  June) 
is  followed  by  the  monsoon  season  (July 
to  August).  Consequently,  denuded 
watersheds  can  be  hit  by  heavy 
precipitation  leading  to  floods  and  ash 
flows  in  streams.  Although  fish  often 
survive  the  fire,  the  ash/slurry  floods 
that  occur  after  a  fire  can  eliminate 
populations  of  fish  from  a  stream 
(Rinne.  1996,  Brown  et  al.  2001).  hi 
addition  to  ash,  fire  retardant  slurry 
deposited  on  the  fire  may  wash  into 
streams  and  kill  fish  (Buhl  and 
Hamilton  2000).  Although  the  return 
interval  for  stand  replacing  fire  is  much 
greater  in  the  Rocky  Mountains  (200  + 
years)- (Ruediger  et  al.  2000),  a  fire  of 
this  magnitude  could  affect  fish  - 
populations  in  several  watersheds  as  it 
did  in  the  greater  Yellowstone 
ecosystem  (Bozek  and  Young  1994). 
Because  the  return  interval  is  shorter, 
fire  is  a  more  frequent  threat  to 
populations  in  New  Mexico.  There 
appears  to  be  an  association  between 
severe  droughts  and  large  fire  years 
(Swetnam  and  Baisan  1994).  Because 
fire  is  unpredictable,  it  is  hard  to  assess 
how  great  the  risk  of  fire  is  to  individual 
RGCT  populations.-Because  several 
trout  populations  in  New  Mexico  have 
been  impacted  in  the  last  10  years  by 


fire,  it  is  logical  to  assume  that  a  few 
isolated  RGCT  populations  could  be  lost 
to  the  effects  of  fire  in  the  foreseeable 
future. 

Catastrophic  fire  can  also  provide  the 
opportunity  to  reclaim  streams  that 
were  invaded  by  nonnatives.  This 
situation  has  occurred  on  the  Santa  Fe 
National  Forest  where  fish  population;^ 
were  eliminated  from  the  Cow  Creek 
watershed  by  the  Viveash  Fire  in  2000. 
Once  the  habitat  recovers, 
approximately  25  stream  miles  will  be 
repatriated  with  RGCT  (Ferrel  2002). 
The  Dome  Fire  in  the  Jemez  Mountains 
extirpated  the  fish  residing  in  Capulin 
Canyon.  In  partnership  with  Bandalier 
National  Monument,  die  Santa  Fe 
National  Forest  is  developing  plans  to 
repatriate  RGCT  in  approximately  10 
miles  of  perennial  stream  (Ferrel  2002). 
Fire  risk  can  be  reduced  through  fuels 
reduction  and  prescribed  bums.  The 
National  Forests  in  New  Mexico  have 
active  programs  to  improve  forest 
health.  As  an  example,  69,965  ac  have 
been  treated,  improving  watershed 
conditions  associated  with  62  stream 
miles,  and  an  additional  145,575  ac  are 
planned  for  treatment  to  improve 
conditions  associated  with  an  additional 
79.5  stream  miles  (Ferrel  2002).  Over 
the  next  10  to  20  years  it  is  possible  that 
a  small  nimiber  of  RGCT  populations 
will  be  lost  to  fire;  however,  we  do  not 
believe  that  such  a  loss  will  affect  the 
long-term  persistence  of  the  RGCT 
because  the  populations  are  widely 
distributed  and  loss  of  RGCT 
populations  that  contain  nonnatives 
provides  an  opportunity  to  reestablish 
pure  RGCT  populations. 

The  Service  cannot  determine  if  fire  is 
a  threat  to  the  13  pure,  stable,  and 
secure  populations.  Fire  is 
unpredictable  and  we  have  no  way  of 
determining  where  or  with  what 
intensity  a  fire  may  bum  because  so 
many  variables  are  involved.  New 
Mexico  is  in  the  midst  of  a  drought  and 
fire  can  be  a  threat.  Because  the 
populations  are  spread  out  across  the 
landscape  and  are  not  grouped  together, 
the  chances  of  more  than  one 
population  being  affected  is  reduced.  As 
mentioned  above,  if  catastrophic  fire 
does  occur,  it  provides  an  opportunity 
to  reintroduce  pxu-e  RGCT  trout  into 
streams  that  had  been  dominated  by    ■ 
nonnative  trout  and  expand  the  range  of 
RGCT. 

Electrofishing 

The  standard  method  to  collect 
population  information  on  stream  trout 
is  electrofishing.  In  addition,  short  of 
complete  stream  renovation, 
electrofishing  is  the  primary  method 
used  to  remove  brook  and  brown  trout 
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from  RGCT  streams.  Although  there  is  a 
continuing  need  for  additional  data  on 
the  existing  RGCT  populations,  it 
should  also  be  recognized  that 
.electrofishing  could  have  a  negative 
effect  on  fish.  Kocovsky  et  al.  (1997) 
found  that  44  percent  of  X-rayed  fish 
showed  evidence  of  spinal  injury  in  a 
stream  that  had  been  electrofished  for  8 
years  even  though  the  fish  showed  no 
extemal  sign  of  injury.  It  has  also  been 
shown  that  in  a  laboratory  setting 
electroshocking  can  have  a  negative 
impact  on  salmonid  eggs  (Cho  et  al. 
2001).  Nielsen  (1998)  warns  that  the 
accumulated  effects  of  electrofishing 
may  be  significant  especially  in  small 
populations.  Although  some  fish  may  be 
killed  or  injured  by  electrofishing,  it  is 
not  known  if  these  impacts  affect  RGCT 
populations  over  time.  However, 
managers  need  to  be  aware  of  the 
potential  dangers  of  electrofishing  and 
begin  exploring  alternative  methods 
such  as  trapping  or  visual  observation  as 
a  means  by  which  to  evaluate 
populations. 

Currently  electrofishing  is  the  primary 
tool  to  conduct  population  surveys,  and 
to  detect  and  remove  nonnative  trout  in 
RGCT  streams.  It  is  expected  that 
electrofishing  in  RGCT  streams  will 
continue  until  alternative  census 
methods  are  adopted.  Electrofishing  will 
also  continue  to  be  the  primary  method 
for  removing  nonnatives,  as  no  other 
expedient  method  exists.  Snorkeling 
surveys  are  being  used  by  the  Forest 
Service  as  part  of  their  stream 
inventories.  While  these  inventories  can 
detect  nonnative  adults,  it  is  very 
difficult  to  distinguish  between  young 
trout  species. 

The  Service  determines  that 
electrofishing  is  not  a  threat  to  the  13 
pure,  stable,  and  secure  populations. 
Although  individual  fish  may  be 
injiu-ed,  no  research  indicates  that 
electrofishing  is  detrimental  to 
populations  as  a  whole.  Electrofishing  is 
a  necessary  tool  at  this  time  to  control 
nonnative  trout  and  to  monitor 
population  size. 

Hatcheries 

It  is  likely  that  future  management  of 
RGCT  will  depend  in  part  on  the  use  of 
hatchery-reared  fish.  Although 
hatcheries  can  produce  many  fish  in  a 
short  period  of  time,  the  use  of  hatchery 
fish  is  not  without  risks  (Busack  and 
Currens  1995).  Transmission  of  disease 
has  been  discussed  (see  above 
discussion  on  WD)  and  is  a  threat  that 
must  be  managed.  Maintenance  of  a 
"wild"  broodstock  is  difficult,  but  if 
hatchery-reared  RGCT  are  to  survive  in 
the  wild,  care  must  be  taken  so  that 
broodstock  does  not  become 


domesticated.  Inbreeding  can  also  pose 
a  problem  (Cowley  1993).  Planning  is 
essential  in  the  selection  of  fish  used  as 
broodstock.  Fish  used  as  broodstock 
must  be  genetically  pure.  Streams  that 
are  used  as  sources  for  broodstock 
should  be  rotated  so  that  the  source 
population  is  not  depleted  and  also  so 
that  the  hatchery  broodstock  is  infused 
with  new  genes.  However,  stocks  from 
the  Rio  Grande,  Pecos,  and  Canadian 
Basins  should  not  be  mixed  until  the 
population  genetics  of  the  fish  has  been 
clarified.  New  Mexico  has  a  broodstock 
management  plan  designed  specifically 
for  RGCT  that  addresses  these  issues 
(Cowley  1993).  Having  been 
implemented  in  the  field  over  the  last 
several  years,  the  feasibility  and 
difficulties  of  various  aspects  of  the  plan 
have  been  tested.  The  Plan  is  currently 
under  revision,  and  it  could  serve  as  a 
range-wide  protocol. 

Currently  New  Mexico  has  about 
16,500  captive  RGCT.  Although  Seven 
Springs  Hatchery  was  to  be  in  full  RGCT 
production  by  1998,  infection  by  WD, 
subsequent  disinfection  and  renovation 
of  the  hatchery,  and  difficulties  in 
rearing  RGCT  have  delayed  full 
production.  However,  production  from 
Seven  Springs  should  increase  over  the 
next  few  years. 

In  Colorado,  Haypress  Lake  contains 
wild  broodstock,  and  captive 
populations  are  reared  at  Poudre 
Rearing  Unit  and  at  the  Fishery 
Research  Hatchery  in  Fort  Collins. 
Colorado  planted  3 3, 400  RGCT  into  6 
waters  in  1999,  66,600  into  40  waters  in 
2000,  and  152,700  into  77  waters  in 
2001. 

The  Service  determines  that  hatchery 
management  is  not  a  threat  to  the  1 3 
pure,  stable,  and  secure  populations. 
Hatchery-reared  fish  are  not  planted 
into  pure,  stable  RGCT  populations  so 
there  is  no  risk  of  disease  transmission 
into  these  populations.  Hatchery 
equipment  is  sterilized  before  being 
used  in  the  field  to  prevent  disease 
transmission.  If  the  criteria  suggested  by 
Cowley  (1993)  are  implemented,  a  wild 
population  would  be  used  for  spawning 
purposes  only  once,  insuring  that  the 
source  population  is  not  depleted  or 
compromised. 

Public  Sentiment 

Several  stream  renovation  projects  are 
planned  in  the  upcoming  years.  One 
obstacle  that  must  be  recognized  is 
public  resistance  to  the  use  of  piscicides 
such  as  antimycin.  Antimycin  is  an 
antibiotic  that  is  an  effective  fish 
toxicant.  It  can  be  neutralized  at  stations 
outside  the  treatment  area.  The  public 
must  be  educated  and  support  range 
expansion  of  RGCT,  or  restoration 


efforts  could  be  undermined.  The 
"Respect  the  Rio"  program  on  the  Santa 
Fe  National  Forest  is  a  particularly  good 
example  of  an  outreach  effort  to  educate 
the  public  and  gain  support  for  stream 
restoration.  In  2000,  the  Santa  Fe 
National  Forest  was  awarded  a  grant  to 
begin  this  program,  and  an  education 
coordinator  was  hired  in  2002.  Nearly 
1,000  students  and  over  200  adults  have 
heard  presentations  relating  to  native 
fish  and  respect  for  the  land.  The 
Respect  the  Rio  program  has  three 
mascots:  RGCT,  Rio  Grande  chub,  and 
Rio  Grande  sucker  (Ferrel  2002).  The 
Carson  and  Rio  Grande  National  Forests 
also  sponsor  activities  (e.g..  Fish  Fiesta) . 
to  educate  and  raise  public  awareness 
about  RGCT.  Both  State  management 
plans  include  education  and  outreach 
elements.  Public  support  is  essential  for 
the  success  of  future  projects,  and  the 
States  of  New  Mexico  and  Colorado 
recognize  the  importance  of  education 
and  outreach  in  achieving  their 
conservation  goals  for  the  RGCT.  For 
this  reason,  the  Service  determines  that 
public  sentiment  is  not  a  threat  to  the 
13  pure,  stable,  and  secure  populations. 

Finding 

There  are  1 3  confirmed  pure 
populations  of  RGCT  with  populations 
over  2,500  fish,  that  are  secured  by 
barriers  and  do  not  have  nonnative 
competitors.  There  are  an  additional 
five  populations  in  Colorado  that  are 
considered  pure  by  CDOW  based  on 
meristics  and/or  mtDNA  that  have  over 
2,500  fish,  are  protected  by  a  barrier, 
and  have  no  nonnatives  but  have  not  yet 
been  tested  by  allozymes  or  nuclear 
DNA  (Torcido,  Jaroso,  Osier,  Cat,  and 
Cascade  Creeks)  (Table  1).  Once  theSe 
populations  have  been  tested  using 
allozymes  or  nuclear  DNA.  it  is  very 
likely  that  some  or  all  will  be  part  of  the 
core  group  of  secure  populations, 
bringing  the  total  to  as  many  as  18. 
Biomass  values  for  these  populations 
range  from  37  to  160  kg/ha  (33  to  142 
lb/acre).  Stream  length  on  Osier  and 
Cascade  Creeks  is  less  than  ideal; 
however,  as  in  the  case  of  Policarpio 
Creek,  New  Mexico,  fish  density  in  the 
two  streams  is  high  (0.89  and  0.5  fish/ 
m  (0.27  and  0.15  fish/foot), 
respectively),  indicating  suitable  habitat 
conditions.  In  New  Mexico,  there  are  12 
populations  that  are  in  the  process  of 
being  tested  and  an  additional  12 
populations  that  have  tested  pure  but 
for  which  there  is  inadequate 
information  to  judge  the  status  of  the 
populations.  Five  of  these  creeks  (Rio 
Frijoles,  Chihuahuenos,  Polvadera,  Rio 
de  Truchas,  and  Tienditas)  are  betwefen 
8  and  18  km  (5.0  and  11.2  miles)  long 
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and  have  the  potential  to  be  secure 
populations  (see  Table  2  below). 

Table  2.— Streams  That  Did  Not  Meet  All  The  Core  Criteria  But  Are  Important  Components  of  Range-Wide 
RGCT  Status  and  Are  Likely  To  Persist  Into  The  Foreseeable  Future. 


Watershed 

Stream  name 

Ownership 

Tested  pure,  large  populations  (5,000-15,000),  brook  or  brown  trout  present: 

« 

Colorado 

Alamosa/Trinchera  

Alamosa/Trinchera  

Sangre  de  Cristo 

Placer 

private, 
private. 

New  Mexico 

Rio  de  las  Vacas 

Rio  de  las  Vacas  

Santa  Fe  NF. 
Santa  Fe  NF. 
Carson  NF. 

Rio  de  las  Vacas 

Rito  Cafe 

Comanche  Creek        

Comancfie  Creek 

,^ 

Tested  pure,  no  population  information,  stream  length  8-18  km: 

New  Mexico 

Rio  Frijoles  

Canones  .: 

Rio  Quemado  

Rio  de  Fernando  de  Taos 
Canones  


Rio  Frijoles 

Chihuahuenos  .. 
Rio  de  Truchas 

Tienditas  

SF  Polvadera  ... 


Santa  Fe  NF. 
Santa  Fe  NF. 
Carson  NF. 
Carson  NF. 
Santa  Fe  NF. 


NF  =  National  Forest.  Not  shown  are  the  21  streams  with  pure  populatkxis  with  between  500-2,500  RGCT  (discussed  below). 


Additionally,  some  large  populations 
of  piu«  RGCT  have  recently  been 
invaded  by  nonnatives,  either  because 
of  barrier  failure  or  illegal 
transplantation.  In  Colorado,  low 
numbers  of  brook  trout  have  been  found 
in  Sangre  de  Cristo  Creek  (with  tributary 
Wagon  Creek);  however,  population  size 
(over  9,000  RGCT),  biomass,  and  stream 
length  are  excellent.  The  same  situation 
exists  in  the  Placer  Creek  watershed 
where  there  are  foiu  linked  tributaries 
(total  of  over  11,000  RGCT).  In  New 
Mexico,  Rio  de  las  Vacas  and  its 
tributaries,  Rio  de  las  Perchas  and  Rio 
Anastacio  (total  of  over  15,000  RGCT); 
Rito  Cafe  (5,000  RGCT);  and  Comanche 
Creek  (5,000  RGCT)  are  all  strong  RGCT 
populations  that  have  either  brook  trout 
or  brown  trout  present  (Table  2).  Brown 
trout  were  found  in  Rio  de  las  Vacas  in 
2001.  Electrofishing  removal  and 
siu^eys  are  scheduled  for  2002  and  the 
existing  barrier  will  be  improved  by  the 
Forest  Service.  These  popidations  are 
important  components  of  the  range- 
wide  population.  Agency  personnel  are 
aware  of  the  undesirability  of 
nonnatives  in  RGCT  streams  and 
remove  nonnatives  both  during  the 
course  of  regular  stream  surveys  and  as 
on-going  programs  in  selected  streams. 

In  addition,  there  are  11  pure 
populations  in  New  Mexico  and  10  in 
Colorado  (21  total)  that  have  more  than 
500  and  less  than  2,500  fish  and  15  pure 
populations  in  both  States  with  less 
than  500  individuals.  While  these 


populations  may  be  at  greater  long-term 
risk  of  extinction  compared  to  large 
populations,  they  continue  to  persist.  In 
the  future  these  populations  may  be 
expanded  downstream,  and  they  may 
serve  as  repositories  of  unique  genetic 
material.  As  such  they  also  are 
important  components  of  the  range- 
wide  population  and  provide  additional 
seciuity  for  the  overall  status  of  the 
subspecies. 

In  the  context  of  the  Act,  the  term 
"threatened  species"  means  any  species 
that  is  likely  to  become  an  endangered 
species  within  the  foreseeable  future 
throughout  all  or  a  significant  portion  of 
its  range.  The  term  "endangered 
species"  means  any  species  that  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range.  The  Act 
does  not  indicate  threshold  levels  of 
historic  population  size  at  which  (as  the 
population  of  a  species  declines)  listing 
as  either  "threatened  or  endangered" 
becomes  warranted.  Instead,  the 
principal  considerations  in  the 
determination  of  whether  or  not  a 
species  warrants  listing  as  a  threatened 
or  endangered  species  under  the  Act  are 
the  threats  that  ciurently  confront  the 
species  and  the  likelihood  that  the 
species  will  persist  in  the  "foreseeable 
futwe."  Specific  threats  discussed  in 
detail  kbove  in  our  five  factor  analysis 
include  nonnative  salmonids  that  either 
hybridize  or  compete  with  RGCT, 
habitat  fragmentation,  livestock  grazing, 
timber  harvest,  overutilization,  disease 


(e.g.,  whirling  disease),  inadequacy  of 
existing  regulatory  mechanisms,  &re, 
electrofishing,  and  opposition  to  the  use 
offish  poisons  (e.g.,  piscicides).  We 
have  determined  that  the  13  core 
populations  are  not  threatened  by  any  of 
the  identified  threats  alone  or  in 
combination. 

Our  finding  is  also  based  upon  the 
other  large  populations  of  RGCT 
identified  in  Tables  1  and  2,  as  well  as 
the  21  other  populations  discussed 
above.  We  find  that  these  populations 
are  likely  to  persist  into  the  futiue 
because  of  the  large  numbers  of 
individuals  within  these  populations 
and  the  threats  are  adequately  addressed 
by  the  ongoing  management  actions  of 
the  States  and  Federal  agencies  to 
remove  nonnatives  (brook  and  brovra 
trout),  test  for  genetic  purity,  conduct 
stream  siuT^eys,  maintain  barriers, 
conduct  public  education  and  outreach, 
and  test  for  WD. 

At  different  times  in  discussing  the 
ongoing  management  actions  by  the 
State  or  Federal  government  we  have 
included  a  discussion  of  actions  that  are 
projected  to  occur  over  the  next  few 
years.  We  described  the  future 
conservation  actions  that  agencies 
indicate  they  v\rill  be  undertaking,  but 
we  have  not  relied  on  these  futine 
actions  for  purposes  of  determining  the 
current  status  of  the  species  or  the 
adequacy  of  ciurent  management 
actions  to  alleviate  threats  to  the  RGCT. 
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After  reviewing  the  best  scientific  and 
commercial  information  available  (1998 
status  review,  available  literatineK 
information  supplied  to  us  by  State  and 
Federal  agencies,  and  other  unpublished 
documents  and  maps),  for  all  of  the 
reasons  discussed  herein,  we  find  that 
the  RGCT  is  not  endangered  and  is  not 
likely  to  become  endangered  within  the 
"oreseeable  future  throughout  all  or  a 


significant  portion  of  its  range  and  that 
listing  as  threatened  or  endangered  is 
not  warranted  at  this  time. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  notice  is  available  from  the  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  June  3.  2002. 
Steve  Williams. 

Director,  Fish  and  Wildlife  Service. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Form  FNS-259, 
Food  Stamp  IMail  Issuance  Report 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on  a 
proposed  revision  of  a  currently 
approved  information  collection 
contained  in  form  FNS-259,  Food 
Stamp  Mail  Issuance  Report. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  12,  2002. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Branch  Chief,  Electronic 
Benefit  Transfer  Branch,  Benefit 
Redemption  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agricult\ire,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 


All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronic  BenefitsTransfer  Branch, 
(703)  305-2517. 

SUPPLEMENTARY  INFORMATION: 

Title:  Food  Stamp  Mail  Issuance 
Report. 

OMB  Number:  0584-0015. 

Form  Number:  FNS-259. 

Expiration  Date:  06/30/2002. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  Section  7(d)  of  the  Food 
Stamp  Act  of  1977,  as  amended,  (7 
U.S.C.  2016(d))  requires  that  State 
agencies  determine  and  monitor  food 
stamp  coupon  inventories.  Section  7(f) 
requires  that  the  States  are  strictly  liable 
for  coupons  losses  except  when  the 
coupons  are  sent  through  the  mail.  In 
that  case,  the  losses  are  to  be 
determined  by  the  regulations 
promulgated  by  the  Secretary  of 
Agriculture  (7  U.S.C.  2016(f)).  The  Food 
Stamp  Program  regulations  at  7  CFR 
274.4(b)(3)  require  State  agencies  to 
report  mail  issuance,  replacements,  and 
returns  on  the  FNS-259,  Food  Stamp 
Mail  Issuance  Report.  Data  from  the 
report  is  then  used,  as  explained  in  7 
CFR  276.2(b)(4),  for  calculation  of  the 
State  agency's  liability  for  mail  losses. 
The  proposed  revision  to  the 
information  collection  burden  reflects 
the  reduction  in  respondents  because  of 
the  change  firom  coupon  issuance  to 
electronic  benefit  delivery  systems. 

Affected  Public:  State  and  local 
government  employees  and  recipients. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Number  qf  Responses  per 
Respondent:  4. 

Estimated  Time  per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden:  67 
hours  aimually. 

Dated:  May  30.  2002. 
Eric  M.  Bost, 

Undersecretary,  Food,  Nutrition,  and 
Consumer  Services. 

(FR  Doc.  02-14679  Filed  &t10-02;  8:45  am) 
BILUNG  COOE  3410-«>-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Special  Use  Permit  for  Helicopter 
Siding 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement 
(EIS). 

summary:  High  Moimtains  Heli-Skiing. 
holder  of  a  Special  Use  Permit  to 
conduct  guided  helicopter  skiing  on 
portions  of  the  Caribou-Targhee  and 
Bridger-Teton  National  Forests  has 
requested  issuance  of  a  new  5-year 
priority  Special  Use  Permit  for  1 ,500 
annual  user  days.  On  April  26,  2002,  the 
Department  of  Agriculture,  Forest 
Service  issued  a  public  scoping 
statement  to  prepare  an  Environmental 
Assessment  to  analyze  issuing  a  new  5- 
year  special  use  permit. 

The  April  26,  2002  scoping  statement 
described  the  "Purpose  and  Need"  for 
the  Special  Use  Permit  to  be  issued, 
environmental  issues  considered, 
estimated  dates  for  completing  an 
Environmental  Assessment,  information 
concerning  public  participation,  and  the 
names  and  addresses  of  the  agency 
officials  who  can  provide  additional 
information.  The  purpose  of  the  scoping 
statement  was  to  begin  the  scoping 
phase  of  public  involvement  in  the 
National  Environmental  Policy  Act 
process,  with  a  due  date  for  comments 
of  May  28,  2002.  Based  on  comments 
received  on  the  initial  scoping  statement 
and  the  level  of  public  interest  the 
Forest  Service  now  considers  an  EIS  to 
be  the  appropriate  level  of  disclosure. 
DATES:  To  be  most  useful  for  early 
identification  of  issues,  comments 
concerning  scope  of  the  analysis  should 
be  received  in  writing  or  postmarked  by 
July  16,  2002. 

ADDRESSES:  Send  written  comments  to: 
Nancy  Hall,  Jackson  District  Ranger, 
Bridger-Teton  National  Forest,  P.O.  Box 
1689,  Jackson  WY,  83001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Spencer,  Interdisciplinary  Team  Leader, 
Jackson  Ranger  District,  Bridger  Teton 
National  Forest  (307)  739-5400. 

Responsible  OfiBcial:  District  Ranger 
Jackson  Ranger  District,  Bridger-Teton 
National  Forest. 

SUPPLEMENTARY  INFORMATION:  The 
Jackson  Ranger  District  of  the  Bridger- 
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Teton  National  Forest  has  received  a 
request  from  High  Moimtains  Heli- 
Skiing  (HMHS)  to  issue  a  5-year  Special 
Use  Permit  that  authorizes  them  to 
conduct  a  guided  helicopter  skiing 
business  on  National  Forest  System 
lands  within  portions  of  the  Bridger- 
Teton  (BTNF)  and  Caribout-Targhee 
National  Forests  (CTNF).  The  Forest 
Service  is  considering  issuing  this 
permit  to  retain  heli-skiing  as  part  of  the 
range  of  quality  recreational 
opportimities  offered  on  the  BTNF  and 
CTNF.  Actual  skiing  takes  place  on 
steep  mountain  slopes  with  minimal 
amoimts  of  ledges,  rock,  or  other 
exposed  hazards.  These  areas  are 
generally  sparsely  vegetated  or  non- 
forested  ridges  and  slopes  that  have 
accumulated  snow  levels,  but  are  within 
acceptable  limits  for  avalanche  danger. 
Areas  with  dense  vegetation  exposed 
above  the  snow  or  that  are  heavily 
forested  are  not  usually  selected  for 
heli-sking  activities.  Elevations  of  drop- 
off areas  at  the  top  are  usually  between 
9,000  and  10,000  feet.  Pick-up  areas  at 
the  bottom  are  generally  between  6,500 
and  7,500  feet  in  elevation. 
Approximately  65  primary  landing 
zones  would  be  used  for  dropping  off 
skiers  and  another  20  primary  landing 
zones  may  be  used  for  picking  up  skiers. 
The  number  and  locations  of  landing 
zones  used  for  drop-offs  may  change 
considerably  each  day  depending  on 
snow  and  weather  conditions.  However, 
the  pick-up  areas  are  used  more 
fi«quently  and  generally  do  not  change. 

Tne  Forest  Service  believes  that  the 
appropirate  level  of  analysis  for  this 
proposal  at  this  point  is  an  EIS  imder 
provisions  of  the  National 
Environmental  Policy  Act.  In  addition 
to  the  Proposed  Action  and  the  required 
No  Action  alternative,  the  Jackson 
Ranger  District  has  identified  several 
other  alternatives  in  response  to 
identified  issues. 

These  include: 

•  No  helicopter  skiing  in  the 
Palisades  Wilderness  Study  Area; 

•  Issuing  the  permit  for  468  user 
days;  and 

•  Issuing  a  permit  for  800  user  days 
but  limiting  the  permittee  to  the  use  of 
one  helicopter  at  a  time. 

The  authority  for  issuance  of  this 
permit  is  Title  36,  Code  of  Federal 
Regulations,  Part  251  Subpart  B  (36  CFR 
251.50).  The  deciding  agency  official  in 
this  matter  is  the  District  Ranger, 
Jackson  Ranger  District,  Bridger-Teton 
National  Forest. 

The  current  permit  for  this  activity  is 
for  468  service  days.  During  recent 
seasons,  the  permittee  has  requested 
additional  service  days  that  were 
usually  granted  on  a  case-by-case  basis. 


The  highest  niunber  of  service  days 
authorized  for  use  during  the  1999-2000 
season  was  968,  of  which  903  service 
days  were  actually  used.  The  average 
annual  service  days  used  during  the  last 
five  years  was  686.  The  operational 
season  is  from  December  15  through 
April  15  annually. 

Purpose  and  Need 

National  forest  policy  and  Forest  Land 
Management  Plans  for  the  BTNF  and 
CTNF  provide  direction  to  Forest 
Service  permit  administrators  regarding 
outfitter  and  guide  operations  on 
National  Forest  System  lands.  Based  on 
this  direction,  Forest  Service  goals  are  to 
provide  outfitting  and  guiding  activities 
that  ensiue  that  visitors  receive  high 
quality  services  in  a  maimer  that 
promotes  safe  and  environmentally 
responsible  use.  National  direction 
recognizes  outfitter  guides  as  valuable 
recreation  service  providers,  who  help 
the  agency  meet  its  public  service 
mission.  Outfitting  and  guiding  provide 
a  small  fraction  of  the  total  visitor  days 
experienced  on  the  National  Forests,  but 
the  services  provided  are  important  to 
the  visitor,  the  agency,  the  resources, 
and  the  economies  of  the  communities 
where  outfitters  are  based. 

Heli-skiing  has  been  a  part  of  the 
recreational  program  of  the  Forest 
Service'  at  this  general  location  for  over 
26  years.  This  activity  requires  an 
outfitter-guide  Special  Use  Permit  that 
has  a  maximum  term  of  5  years.  The 
current  permit  for  this  activity  expires 
on  December  15,  2002.  To  retain  guided 
heli-skiing  as  part  of  the  recreational 
opportunities  offered  to  visitors  on  the 
BTNF  and  CTNF,  an  enviroiunental 
analysis  must  be  conducted  to 
determine  whether  or  not  to  issue  a 
permit  and  if  so,  what  is  the  appropriate 
level  and  area  of  use. 

The  proponent  is  interested  in 
continuing  this  guided  service  into  the 
future  and  has  requested  that  the 
Special  Use  Permit  be  issued  with 
modifications  so  that  they  may  continue 
operation.  The  process  of  making  a 
decision  on  this  request  will  result  in 
preparation  of  a  Record  of  Decision 
based  on  the  content  of  an  EIS  and 
associated  reports  and  analyses.  If  the 
EIS  and  related  processes  are  not 
completed  by  December  15,  2002,  a 
temporary  permit  would  be  issued  for 
this  activity  to  continue  under 
provisions  and  conditions  of  the 
existing  permit. 

Proposed  Action 

The  Forest  Service  is  proposing  to 
issue  a  Special  Use  Permit  that  allows 
the  operation  of  helicopter-skiing  guide 
services  to  continue  using  portions  of 


the  Jackson  and  Greys  River  Ranger 
Districts  on  the  Bridger-Teton  National 
Forest  and  the  Palisades  Ranger  District 
on  the  Caribou-Targhee  National  Forests 
that  are  not  closed  to  this  type  of  use  as 
depicted  on  a  map  available  at  the 
Jackson  Ranger  District.  The  area 
traditionally  used  for  activity  under  the 
proposed  action  includes  portions  of  the 
Teton  Mountain  Range  south  of  Teton 
Village  to  Phillips  Canyon,  the  Snake 
River  Range  south  of  Mosquito  Creek, 
the  Palisades  Range,  the  Gros  Ventre 
Range  on  the  souA  side  of  Cache  Creek, 
and  the  Wyoming  Range  from  Bradley 
Moimtain  to  Ramshom  Peak,  south  to 
Greys  River.  Although  heli-skiing 
activity  is  generally  concentrated  within 
a  90  square  mile  area,  the  proposed 
permit  boundary  includes 
approximately  475  square  miles.  A 
relatively  large  area  is  needed  in  order 
to  accommodate  various  seasons  and 
snow  conditions  and  to  allow  flexibility 
to  avoid  impacts  to  resources  and  other 
recreationists. 

The  proposal  is  to  issue  a  special  use 
permit  that  authorizes  1,500  service 
days. 

Decision  To  Be  Made 

The  Forest  Service  will  determine 
what  the  capacity  and  the  appropriate 
level  of  use  will  be  for  the  Special  Use 
Permit  area  based  on  analyses  provided 
in  the  EIS.  The  decision  to  be  made  is 
whether  to  issue  the  requested  5-year 
Special  Use  Permit  for  1 .500  armual 
service  days,  approve  a  modified 
version  of  the  request,  or  deny  the 
request  for  helicopter  skiing  within  the 
proposed  project  area.  The  decision 
will,  at  a  minimum,  address  the 
following  questions: 

1.  Willthe  Proposed  Action  be 
implemented  as  proposed,  as  modified 
by  an  alternative  or  option,  or  not  at  all? 

2.  What  mitigation  measures  and 
monitoring  requireipents  will  the  Forest 
Service  apoly  to  the  operations? 

3.  Does  tne  project  require  a  Forest 
Plan  amendment? 

Previous  and  Current  Public 
Involvement  History 

A  scoping  notice  that  identified  the 
Forest  Service's  intention  of  issuing  a 
permit  for  continuing  the  heli-skiing 
services  was  mailed  to  interested  public 
and  agencies  on  November  9,  2001. 
Numerous  comments  were  received 
regarding  the  issuance  of  a  Special  Use 
Permit  for  heli-skiing.  Since  that  notice 
was  provided  to  the  public,  the  Forest 
Service  refined  and  amassed  more 
information  regarding  this  proposal. 
Subsequently  the  Forest  Service 
determined  that  additional  public 
scoping  comments  would  be  helpful  in 
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reviewing  and  analyzing  this  proposal. 
Consequently,  a  second  scoping  notice 
was  provided  to  interested  parties  on 
April  26.  2002.  As  a  result  of  comments 
received  from  the  April  26,  2002  notice, 
the  Forest  Service  determined  that  the 
appropriate  level  of  analysis  for  this 
proposal  should  be  in  the  form  of  an 
EIS.  If  any  of  those  who  provided 
comments  to  the  scoping  notices  sent 
out  on  November  9,  2001  or  April  26, 
2002  wish  to  supplement  their  earlier 
comments  or  make  new  ones,  they  are 
encouraged  to  do  so.  If  one  elects  not  to 
supplement  those  earlier  comments,  the 
Forest  Service  will  retain  the  previous 
comments  for  use  in  the  ongoing 
scoping  and  analysis  processes.  Once 
the  analysis  is  completed,  those  who 
participated  earlier,  as  well  as  those 
who  provide  new  comments,  will  be 
given  the  opportxmity  to  review  the 
IDraft  EIS  and  render  comments  on  that 
document. 

Interested  agencies  and  the  public  are 
iijvited  to  participate  in  this  scoping  by 
relaying  in  writing  to  the  Forest  Service 
any  concerns,  interests,  and  issues  that 
need  to  be  addressed  in  the  disclosure 
and  analysis  phase  of  the  EIS  process. 
After  release  of  the  Draft  EIS  for  review, 
comments  on  the  adequacy  and  merit  of 
the  disclosures  can  be  submitted  to  the 
Forest  Service.  A  preferred  alternative 
will  also  be  identified  at  this  time. 
Responses  to  those  comments  will  be 
incorporated  into  the  Final  EIS  and  a 
Record  of  Decision  will  be  written  and 
signed.  Conunents  regarding  the  scope 
of  the  analysis  and  the  issues  that 
should  be  addressed  in  the  Draft  EIS 
may  be  sent  to:  High  Mountain  Heli- 
Skiing  Special  Use  Permit,  c/o  Nancy 
Hall,  Jackson  Ranger  District,  PO  Box 
1689,  Jackson,  WY  83001. 

A  scoping  notice  for  this  project  will 
be  posted  on  the  Bridger-Teton  National 
Forest  website  at  http://www.fs.fed.us/ 
btnf.  For  more  information  please  call 
Ray  Spencer  at  (307)  739-5400. 

While  scoping  continues  through  the 
final  decision  point  in  the  process,  it 
would  be  appreciated  if  conmients  on 
this  NOI  and/ or  the  solicitation  for 
scoping  conmients  were  postmarked  no 
later  than  July  16,  2002. 

This  notice  is  part  of  an  effort  by  the 
Forest  Service  to  seek  additional 
scoping  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  as  well  as  other  individuals  or 
groups  who  may  be  interested  or 
affected  by  the  Proposed  Action.  Public 
responses  will  become  part  of  the  public 
record  for  this  process  and  will  be  used 
and  disclosed  in  the  EIS  and  related 
documents  and  will  be  available  for 
public  inspection.  Persons  may  request 
the  agency  to  withhold  a  submission 


from  the  public  record  by  showing  how 
the  Freedom  of  Information  Act  permits 
such  confidentiality  pursuant  to  7  CFR 
1.27(d).  All  applicable  Federal,  State, 
and  coimty  permits  and  licenses 
required  by  a  decision  will  be  obtained 
prior  to  implementation. 

Issues 

The  following  is  a  preliminary  list  of 
issues  identified  by  the  ID  Team.  Other 
issues  raised  during  public  involvement 
will  also  be  discussed  in  this  EIS.  The 
preliminary  issues  include: 

1.  Impacts  of  the  project  on  wilderness 
study  area  values; 

2.  Effects  of  helicopter  noise  on 
dispersed  winter  recreation; 

3.  Effects  of  helicopter  noise  on  wildlife, 
specifically  elk  and  moose; 

4.  Water  Quality  effects  from  potential 
fuel  spills; 

5.  Socioeconomic  effects; 

6.  Impacts  of  wildlife  resources 
including  Threatened,  Endangered, 
Proposed  and  Forest  Sensitive 
species;  and 

7.  Impacts  to  outfitter — guide 
operations. 

Decision  Framework 

The  District  Ranger  of  the  Jackson 
Ranger  District  will  decide  whether  or 
not  to  issue  a  permit  for  helicopter 
skiing  and  if  so  what  terms  and 
conditions  will  be  included  in  the 
permit. 

Public  Involvement  Process 

Public  participation  is  especially 
important  at  several  points  during  the 
analysis,  particularly  during  initial 
scoping  and  review  of  the  Draft  EIS. 
Individuals,  organizations,  federal,  state, 
and  local  agencies  who  are  interested  in 
or  affected  by  the  decision  are  invited  to 
participate  in  the  scoping  process.  This 
information  will  be  used  in  the 
preparation  of  the  Draft  EIS. 

Tne  second  major  opportunity  for 
public  input  is  during  the  review  of  the 
Draft  EIS.  The  Draft  EIS  will  be  filed 
with  the  EPA  (Environmental  Protection 
Agency)  and  will  be  available  for  public 
review  in  July  2002.  At  that  time  the 
EPA  will  publish  a  notice  of  availability 
of  the  Draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (Reviewers  may 
wish  to  refer  to  the  Council  on 


Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points).  The  Forest  Service 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  federal  court  rulings  related  to 
public  participation  in  the 
environmental  review  process. 

First,  reviewers  of  Draft  EISs  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  533 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  Draft  EIS 
stage,  but  that  are  not  raised  until  after 
completion  of  the  final  EIS,  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  (9th  Circuit,  1986) 
and  Wisconsin  Heritages,  Inc  v.  Harris, 
490  F.Supp.  1334,  1338  (E.D.  Wis. 
1980).  Because  of  these  courts  rulings,  it 
is  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45-day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  whep  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternates  formulated  and 
discussed  in  the  statement.  Reviewers 
may  vdsh  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
Draft  EIS,  the  comments  will  be 
analyzed  and  considered  in  preparing 
the  Final  EIS.  The  Final  EIS  is 
scheduled  for  completion  in  November 
2002. 

Note:  The  U.S.  Department  of  Agriculture 
(USDA)  prohibits  discrimination  in  all  its 
programs  and  activities  on  the  basis  of  race, 
color,  national  origin,  sex,  religion,  age, 
disability,  political  beliefs,  sexual 
orientation,  or  marital  or  family  status.  (Not 
all  prohibited  bases  apply  to  all  programs.) 
Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
program  information  (Braille,  large  print, 
audio  tape,  etc.)  should  contact  USDA=8 
TARGET  Center  at  202-720-2600  (vojce  and 
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TDD).  To  file  a  complaint  of  discrimination, 
write  USDA,  Director.  Office  of  Civil  Rights, 
Room  326-W,  Whitten  Building,  1400 
Independence  Avenue.  SW,  Washington, 
D.C.  20250-9410  or  call  202-720-5964  (voice 
and  TCC).  USDA  is  an  equal  opportunity 
provider  and  employer. 


Dated:  June  5,  2002. 

IStanley  G.  Sylva, 

Acting  Forest  Supervisor,  Bridger-Teton 
National  Forest. 

[PR  Doc.  02-14578  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  341»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Request  for  Proposals:  Developing 
Uses  for  Small-Diameter  and  Low- 
Valued  Hardwoods  and  Softwoods 

AGENCY:  Forest  Products  Laboratory, 
Forest  Service,  USDA. 
ACTION:  Request  for  proposals. 

SUMMARY:  The  USDA  Forest  Service, 
Forest  Products  Laboratory  requests 
proposals  for  forest  products " 
demonstration  projects  related  to  using 
small-  diameter  material  and  low-valued 
trees  removed  from  hazardous  fuel 
reduction  activities.  These  funds  are 
targeted  to  help  communities, 
entrepreneurs,  and  others  turn  this 
thinning  material  into  marketable  forest 
products.  These  projects  may  be  in 
conjunction  with  hazardous  fuel 
reduction  projects  or  could  use  material 
already  removed.  The  goals  of  the  grant 
are  the  following: 

•  To  provide  technical  assistance  for 
processing  and  manufacturing  of  small- 
diameter  or  low-valued  hardwoods  and 
softwoods. 

1 1  •  To  help  local  enterprises  or 
communities  develop  prototypes  of 
forest  products  that  use  small-diameter 
or  low-valued  hardwoods  and 
$oftwoods. 

•  To  develop  demonstration  projects 
showcasing  innovative  uses  for  the 
small-diameter  or  low-valued  hardwood 
and  softwood  resource. 

•  To  conduct  economic  feasibility 
i  issessments  of  proposed  products. 

•  To  evaluate  markets  and/or 
liarketing  of  low-valued  softwoods  and 
lardwoods. 

We  are  looking  for  creative  solutions 
to  address  the  nationwide  challenge  in 
dealing  with  low-valued  hardwoods  and 
softwoods.  Examples  include  value- 
added  processing,  such  as  finger- 
jointing  or  edge-gluing  short  lumber  for 
millwork,  machine  stress  rating  lumber 
for  engineered  wood  products,  small- 
scale  bioenergy  applications  (less  than  1 


MW  electrical  or  10  million  BTUs 
thermal),  erosion  control  mats,  wood 
shavings,  engineered  wood  products, 
wood/plastic  composites,  and 
roundwood  as  structural  building 
elements. 

Funding  may  be  allocated  for  such 
things  as  technical  assistance, 
marketing,  prototype  development, 
engineering  designs  and  plans,  log-sort 
yards,  feasibility  studies,  and 
construction  of  demonstration 
structures  using  roundwood. 
Attachment  1  contains  examples  of 
projects  that  were  funded  in  Fiscal  Year 
2001. 

1 .  Award  Information 

A  total  of  $1  million  is  available  for 
granting  under  this  program.  Individual 
grants  or  awards  will  not  exceed 
$50,000.  Successful  applicants  will 
receive  their  awards  by  September  1, 
2002.  The  grant  period  will  extend  from 
the  award  date  until  December  31,  2003. 
Projects  not  completed  within  the  award 
timeframe  can  be  extended.  Semi- 
annual program  and  financial  written 
progress  reports  will  be  requfred. 

2.  Eligibility  Information 

a.  Eligible  Applicants 

Include  State,  local,  and  tribal 
governments,  commimities,  non-profit 
organizations,  educational  institutions. 
Resource  Conservation  and 
Development  Councils,  commercial  and 
industrial  organizations,  small  or 
disadvantaged  businesses,  and 
individuals. 

b.  Cost  Sharing  (Matching  Requirement) 

Applicants  must  demonstrate  a  20% 
cost  share  from  non-federal  sources, 
which  can  include  in-kind 
contributions.  In-kind,  or  non-cash 
contributions,  must  be  reasonable, 
allowable,  and  the  recipient  must  be 
able  to  demonstrate  in  the  application 
(as  well  as  a  possible  audit)  that  all  costs 
can  be  shown  as  actual  costs  to  the 
recipient  in  performing  the  project. 

i.  All  unit  costs  must  be  clearly 
identified  in  the  budget  justification  and 
must  be  allowable,  reasonable,  and 
auditable. 

ii.  Funds  paid  by  the  Federal 
government  under  another  award, 
unless  otherwise  authorized  by  Federal 
statute,  may  not  be  used  for  cost  sharing 
or  matching. 

3.  Application  and  Submission 
Information 

•  a.  Application  Format 

The  application  should  be  submitted 
as  shown  in  Attachment  2,  Grant 
Application  Checklist,  and  should  be 


printed  on  one  side  only.  The 
application  package  should  be  clipped 
or  stapled  with  a  single  staple  at  the 
upper  left-hand  comer.  No  other 
bindings  should  be  made  on  the 
application  package. 

b.  Detailed  Description  of  Project 
Narrative 

A  detailed  description  of  the  Project 
Narrative  presented  in  the  checklist  is 
included  as  Attachment  3  of  this 
application. 

4.  Application  Submission  Guidelines 
and  Deadline 

Two  (2)  copies  of  the  Application  and 
Appendices  must  be  received  by  5  PM, 
COB,  on  Monday,  July  15,  2002. 

Proposals  may  NOT  be  sent  facsimile 
(fax)  or  email.  An  original  signature  is 
necessary. 

Incomplete  applications  will  be 
rejected  (please  refer  to  Section  3  for 
instructions  on  format  and  requirements 
of  the  application). 

Applications  should  be  sent  to: 
Mailing  Address:  Forest  Products 

Laboratory,  ATT:  Kathy  Walker,  One 

Gilford  Pinchot  Dr.,  Madison,  WI 

5372&-2398. 
Shipping  Address  (FedEx):  Forest 

Products  Laboratory,  ATT:  Kathy 

Walker,  507  Highland  Ave.,  Madison, 

WI  53705. 

5.  Application  Review  Process 

a.  Evaluation  Panel 

An  evaluation  panel  will  be 
composed  of  Forest  Service,  university, 
and  State  forest  products  utilization  and 
marketing  specialists,  community-based 
forestry  partnership  representatives, 
representatives  of  State  Foresters,  from 
across  the  country.  No  proposals  will  be 
accepted  from  organizations  employing 
any  of  the  panel  members.  The 
evaluation  panel  will  conduct  thefr 
reviews  the  first  part  of  August. 

b.  Evaluation  Criteria  and  Point  System 

The  proposals  will  be  reviewed  using 
the  following  criteria: 

•  Relevance  of  project  to  meeting 
Request  for  Proposal  goals  (20  points) 

•  Linkage  with  regional  hazardous 
fuel  reduction,  including  forest  health 
and  stand  vigor  prescriptions  (20  points) 

•  Adequacy  of  proposal  description 
(15  points) 

•  Clarity  and  explanation  of  methods, 
techniques,  expectations,  and  outcomes 
(15  points) 

•  Qualifications  and  experience  of 
applicant  (10  points] 

•  Feasibility  (10  points) 

•  Realistic  budget  and  timeframe  (5 
points) 
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•  NovelW  or  uniqueness  (3  points) 

•  Past  efforts  (if  any)  on  proposed 
project  (2  points) 

c.  Evaluation  Process 

Each  panel  member  will 
independently  review  the  proposal  and 
rank  each  of  the  proposals  according  to 
the  criteria  and  numerical  rating  system. 
A  total  of  100  points  is  possible.  The 
scores  from  all  panel  members  will  be 
tabulated.  The  panel  will  then 
reconvene  to  discuss,  rank,  and 
recommend  proposals  to  be  funded. 
Panel  members  may  make 
recommendations  of  alternative  budgets 
for  certain  proposals,  perhaps  with 
suggestions  on  eliminating  certain 
aspects  of  project.  If  that  occius,  the 
applicant  will  be  contacted  to  see  if  the 
recommendation  by  the  panelists  is 
agreeable.  Proposals  will  be  prioritized 
and  awarded  until  funding  limits  is 
reached. 


Attachment  1:  Examples  of  Projects 
Previously  Funded 

•  Professional  engineering  designs  for 
two  enclosed  small-diameter, 
roundwood  kiosks  for  Salt  Lake 
CityWinter  Olympics,  recreational 
building  on  the  Wallowa  Whitman  NF, 
greenhouse  for  school  in  Catron  County, 
pedestrian  bridge  and  air-drying  shed. 

•  Demonstration  structvu^s  that  use 
roundwood  as  a  bwlding  element,  such 
as  trusses  or  I-beams. 

•  Prototype  development  and 
marketing  opportunities  of  additional 
products  that  use  juniper/plastic 
composites 

•  Economic  and  engineering 
feasibility  of  heating  two  schools  in 
Montana  with  w.ood  chips. 

•  Demonstration  of  small-scale 
modular  energy  units  that  use  wood 
chips  for  producing  electrical  and 
thermal  power 


•  Survey  on  potential  market  size  for 
buildings  that  use  roundwood  as  a 
structural  building  element. 

•  Evaluation  of  low-cost  log  profiling 
and  sorting  system  to  reduce  sorting  and 
handling  costs  in  log-sort  yard. 

•  Technical  assistance  on  drying   . 
technologies  for  planning  dry  kiln. 

•  Technical  assistance  on  potential 
timber  bridge  project. 

•  Technical  assistance  on  sawmilling 
improvement  at  sawmill. 

.  •  Technical  assistance  on  potential 
wood  energy  projects. 

•  Technical  assistance  on  grading 
roundwood. 

•  Technical  assistance  on  grade 
yields  of  small-diameter  ponderosa 
pine. 

Attachment  2:  Grant  Application 
Checklist 

Content,  Format,  and  Requirements 


SF-424    Application  for  Federal  Assistance .' 

SF-424a    Budget  Intonnation — Non-Construction  Programs 

AD-1047    Certification  Regarding  Debarment,  Suspension,  and  Ottier  Responsibility  Matters — Primary  Covered  Transactions 

AD-104€    Certification  Regarding  Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclusion — Lower  Tier  Covered  Trans- 
actions   

AD-1049    Certification  Regarding  Drug-Free  Workplace  Requirements  Alternatives  I — For  Grantees  Ottier  Than  Individuals  (if  ap- 
plicat>le) 

AD-1050    Certification  Regarding  Drug-Free  Workplace  Requirements  Alternative  II — For  Grantees  Who  Are  Individuals  

Forms  may  be  found  on  the  Internet  at  http://www.fpl.fs.fed.usAmu/rfp/application.htm. 
(Note:  See  Attachment  3  for  directions  for  completing  the  Detailed  Project  Narrative,  Budget  Justification,  and  Appendices.) 

•  Detailed  Project  Narrative  (Limit  to  5  pages). 

•  Project  Title 

•  Statement  of  Need  (Describe  the  existing  situation  and  what  needs  to  be  done) 

•  Project  Coordinators  and  Partners 

•  Goals  and  Objectives 

•  Work  Plan,  Products,  or  Outcomes 

•  Describe  course  of  action  to  accomplih  goal 

•  Decribe  how  actions  are  consistent  with  program  guidelines  and  direction  for  use  of  funds 

•  Timetable 

•  Response  to  evaluation  criteria 

•  Evaluation  and  Monitoring  (Describe  how  progress  and  successful  achievement  of  objectiveswill  be  measures) 

•  Project  and/or  Proponent  History 

•  Budget  Justification  (Including  match). 

•  Apper>dices 

1 .  Key  Personnel  Qualifications  (Limit  to  2  pages) 

(Describe  qualifications  of  all  key  personnel  or  organizations  involved  in  accomplishing  the  objective) 

2.  Letters  of  Support 

(Letters  of  support  are  needed  for  cooperators.  Other  letters  of  support  will  aid  in  the  review  and  evaluation.) 


Page 


1 

2-3 
4 


5 

5 


Attachment  3:  Directions  for 
Completing  Project  Narrative,  Budget 
Justification,  and  Appendices 

Project  Narrative 

The  entire  narrative  section  of  the 
proposal  is  limited  to  five  (5)  single- 
spaced,  one-sided  pages.  The  narrative 
must  be  submitted  onplain  white 
papper  that  measures  8.5  by  11  inches 
with  a  minimum  font  size  of  12.  Top, 
bottom,  and  side  margins  must  be  no 
less  than  one  (1)  inch. 


Project  Title:  The  project  title  should 
be  short  (not  to  exceed  80  characters) 
but  descriptive  of  the  project. 

Statement  of  Need:  The  statement  of 
need  should  serve  to  describe  the 
existing  circumstances  and  what  needs 
to  be  done  to  correct  situation.  The  . 
applicant  should  be  specific  and  present 
definite  actions  that  can  be  taken  to 
accomplish  project.  This  section  could 
include  geographic  area,  including  local 
agency,  community(s)  served,  county, 
state,  and  cooperating  partners  that  are 
affected  by  circiunstances. 


Project  Coordinatorfs)  and  Partneiis): 
This  section  identifies  the  project 
coordinator(s)  and  describes  the  role 
that  each  will  play  in  meeting  the 
objectives  of  the  project.  Qualifications 
of  these  individuals  should  be  listed  in 
the  Appendix  under  Key  Persoimel 
Qualifications.  Partners  to  the  project, 
whether  directly  or  indirectly  involved, 
should  be  identified  and  their  respective 
role  and  contribution  should  be 
described.  Partners,  whether  individuals 
or  organizations,  should  provide  Letters 
of  Support  and  should  be  actively 
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nvolved  in  helping  to  meet  the 
objectives  of  the  project. 

Goals  and  Objectives:  The  proposal 
should  present  and  describe  specific 
project  goals  for  meeting  the  needs 
identified.  Project  goals  should  be 
consistent  with  the  program  goals  of  this 
Request  for  Proposals. 

I    Work  Plan,  Product,  and/or 
Outcomes:  The  applicant  should 
describe  the  specific  course  of  action(s) 
that  will  be  taken  to  accomplish  the 
stated  goal(s),  including  the  techniques 
or  methods  that  will  be  used.  A  work 
plan  and  timetable  for  accomplishing 
each  of  the  major  actions  should  be 
presented.  The  proposal  should  also 
describe  the  specific  product  and/or 
outcomes  that  are  expected  as  a  result 
of  this  funding.  Both  direct  and  indirect 
benefits  should  be  displayed.  The 
proposal  should  also  identify  technical 
assistance  needs  to  implement  project. 
Phases  of  the  project,  that  is,  year  1,  year 
2,  etc.,  and  the  associated  activities  and 
costs  with  each  year,  should  be 
displayed.  The  actions  presented  in  the 
work  plan  should  correlate  to  the  budget 
package  presented  in  the  application. 

Evaluation  and  Monitoring:  The 
applicant  should  describe  how  the 
progress  would  be  monitored  and  what 
measures  will  be  used  to  evaluate  the 
degree  of  progress  and  success  of  the 
project.  The  monitoring  and 
measurement  of  achievements  should  be 
correlated  to  the  work  plan  and  the 
various  phases  of  implementation 
associated  with  the  project. 

Project  and/or  Proponent  History:  The 
applicant  should  provide  a  brief  history 
of  any  activities  related  to  this  project. 

Budget  Justification 


The  budget  justification  must  be 
limited  to  one  (1)  page.  Budget 
justification  should  contain  itemized 
details  of  the  line  items  presented.  The 
budget  line  items  should  coincide  with 
the  work  elements  provided  in  the  Work 
Plan.  The  detailed  budget  and  budget 
justification  should  provide  sufficient 
details  (e.g.,  persormel,  equipment,  . 
consultants,  supplies,  administration, 
partnership  contributions)  to  reflect 
costs  needed  to  complete  activities 
identified  in  the  work  plan.  Matching 
amounts,  if  listed  as  in-kind 
contributions  (e.g.,  personnel  time, 
donated  equipment,  materials,  matching 
non-federal  grants),  should  be  based  on 
realistic  calculated  values.  Costs  should 
also  provide  enough  detail  to  determine 
if  they  are  reasonable  and  allowable. 
The  budget  should  also  identify  the 
source  of  non-federal  resources  and  the 
ability  to  meet  matching  requirements. 


Appendices 

Key  Personnel  Qualifications: 
Qualifications  of  the  project  manager 
should  be  included  in  an  appendix. 
Qualifications  are  limited  to  two  (2) 
pages  in  length  and  should  contain  the 
following:  resume,  biographical  sketch, 
references,  and  demonstrated  ability  to 
manage  the  grant. 

Letters  of  Support:  Letters  of  support 
should  be  included  in  an  appendix  and 
are  intended  to  display  the  degree  of 
collaboration  occurring  between  the 
different  entities  engaged  in  the  project. 
These  letters  must  include 
commitments  of  cash  or  in-kind  services 
from  all  partners  and  must  support  the 
amounts  listed  in  the  budget.  Each  letter 
of  S'upport  should  be  limited  to  one  (1) 
page  in  length. 

Authority:  16  U.S.C.  2101-2110. 

Dated:  June  3,  2002. 
Sherrie  L.  Rasmussen, 
Acting  Director. 

[FR  Doc.  02-14541  Filed  6-10-02;  8:45  am] 
BiLUNG  CODE  3410-11-41 


DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Columbia  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pubhc  Law  92-463),  the  Columbia 
County  Resource  Advisory  Committee 
(RAC)  will  meet  on  June  17,  2002  in 
Dayton,  Washington.  The  purpose  of  the 
meeting  is  to  discuss  the  selection  of 
Title  II  projects  for  Fiscal  Year  2003 
under  Public  Law  106-393,  H.R.  2389, 
the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000.  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on  June 
17,  2002  from  7  p.m.  to  9  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Dayton  Post  Office.  202  South 
Second  Street,  Dayton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monte  Fujishin,  Designated  Federal 
Official,  USDA,  Umatilla  National 
Forest,  Pomeroy  Ranger  District,  71 
West  Main  Street,  Pomeroy,  WA  99347. 
Phone:(509)843-1891. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  focus  on  discussing  Title  II 
proposed  projects.  The  meeting  is  open 
to  the  public.  Public  input  opportimity 
will  be  provided  and  individuals  will 


have  the  opportunity  to  address  the 
committee  at  that  time. 

Dated:  June  3.  2002. 
JeffD.  Blackwood, 

Forest  Supenisor. 

[FR  Doc.  02-14542  Filed  6-10-02;  8:45  ami 

BILLING  CODE  341(M}H-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Plumas  County  Resource  Advisory 
Committee  (RAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Plumas  County  Resource 
Advisory  Committee  (RAC)  will  hold  a 
meeting  on  Jime  14.  2002,  in  Chester, 
California.  One  purpose  of  the  meeting 
is  to  review  and  discuss  the  final  project 
decisions  (cycle  1  funding)  made  by  the 
Plumas  National  Forest  Supervisor  for 
funding/implementation  under  the  Title 
2  provisions  of  the  Secure  Rural  Schools 
and  Community  Self-Determination  Act 
of  2000.  Secondly,  the  cycle  1  process 
will  be  evaluated  and  a  draft  cycle  2 
process  will  be  determined. 

DATES  &  ADDRESSES:  The  meeting  will 
take  place  from  9-3  p.m.,  at  the  Lake 
Almanor  Elks  Lodge,  164  Main  Street, 
Chester,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Anne  Schramel  Taylor,  Forest 
Coordinator,  USDA,  Plumas  National 
Forest,  P.O.  Box  11500/159  Lavirrence 
Street,  Quincy,  CA,  95971;  (530)  283- 
7850;  or  by  E-MAIL  eataylor@fs.fed.us. 
Agendas  are  posted  one  week  prior  to 
the  meeting  on  the  internet  at:  http:// 
www.fs.r5.fs.fed.us/pay2states/plumas. 
Prior  meeting  minutes  and  agendas  are 
available  on  the  same  site, 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  meeting  include:  (1) 
Review  and  discuss  the  final  project 
decisions  (2)  Review  applicable  sections 
of  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  regarding  project  implementation; 
(3)  Review  &  discuss  cycle  1  process,  (4) 
Tentative  timeline  for  cycle  2  process; 
and  (5)  Future  meeting  schedule/ 
logistics/agenda.  The  meeting  is  open  to 
the  public  and  individuals  may  address 
the  Committee  after  being  recognized  by 
the  Chair. 

Dated:  lune  3,  2002. 
Mark  ].  Madrid, 
Forest  Supenisor 

[FR  Doc.  02-14579  Filed  6-10-02:  8:45  ami 
BtLUNQ  CODE  3410-11-M 
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DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Quarterly  Survey  of  Residential 
Alterations  and  Repairs 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  12,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  Mclayton@doc.gov]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient(s}  and  instructions  should 
be  directed  to  Joseph  Huesman,  U.S. 
Census  Bureau,  Room  2125  Building  4, 
Washington,  DC  20233-6916  on  (301) 
457-1605. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant  and  quality  data  about  the 
people  and  economy  of  the  United 
States.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
Censiis  Bureau  conducts  this  survey 
which  allows  us  to  prepare  estimates  of 
the  expenditwes  for  residential 
improvement  and  repairs.  This  segment 
of  the  construction  industry  amounted 
to  over  $150  billion  in  2000.  A  portion 
of  these  data  are  collected  on  form 
SORAR-705,  which  is  mailed  quarterly 
to  owners  of  rental  or  vacant  residential 
properties.  Since  residential 
improvement  and  repairs  are  a  large  and 
growing  economic  activity,  any  measiu« 
of  the  construction  industry  is 
incomplete  without  inclusion  of  these 
data. 

The  Census  Bureau  uses  the 
information  to  publish  improvement 
and  repair  expenditures  for  rental  or 
vacant  properties.  Data  on  improvement 
and  repairs  to  owner-occupied 


properties  are  collected  in  the  Consumer 
Expenditures  Survey. 

Combined  published  estimates  are 
used  by  a  variety  of  private  businesses 
and  trade  associations  for  marketing 
studies,  economic  forecasts  and 
assessments  of  the  construction 
industry.  They  also  provide  all  levels  of 
government  with  a  tool  to  evaluate  • 
economic  policy  and  measure  progress 
towards  established  goals.  For  example, 
the  Biueau  of  Economic  Analysis  (BEA) 
uses  the  improvement  statistics  to 
develop  the  structures  component  of 
gross  private  domestic  investment  in  the 
national  income  and  product  accounts. 

n.  Method  of  Collection 

The  xmiverse  for  this  survey  are  the 
owners  or  designated  representatives  of 
the  more  than  40  million  rental  and 
vacant  units  in  the  United  States.  A 
sample  of  these  owners — i.e.,  those 
identified  in  the  Consumer 
Expenditiires  Survey — is  mailed  a 
questioimaire  to  report  detailed 
improvement  and  repair  expenditures 
for  their  entire  property.  Approximately 
2,800  owners  are  queried  each  quarter. 

The  sample  design  uses  a  rotation 
procedure  which  brings  one-fourth  of 
the  sample  (approximately  700 
properties)  into  the  survey  each  quarter 
and  takes  one-fourth  out  of  the  survey 
each  quarter.  The  data  collected  are 
adjusted  for  unretumed  or  unusable 
forms  by  region  and  metropolitan 
statistical  area  (MSA)  status.  The 
weights  are  adjusted  so  that  sample 
counts  of  renter  occupied  and  vacant 
housing  units  agree  with  independently 
derived  controls  from  the  Current 
Population  Survey. 

m.  Data 

OMB  Number:  0607-0130. 

Form  Number:  SORAR-705. 

Type  of  Review:  Regular  Review. 

Affected  Public:  Individuals  or 
households.  Businesses  or  Other  for 
Profit,  and  State  or  Local  Governments. 

Estimated  Number  of  Respondents: 
2,800. 

Estimated  Time  Per  Response:  .25 
hours  per  quarter. 

Estimates  Total  Annual  Burden 
Hours:  2,800. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondents  is  estimated  to 
be  $28,000. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  or  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the    - 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  6,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-14660  Filed  6-10-02;  8:45  am] 

BILUNG  COOE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

National  Monthly  Survey  of 
Volunteering 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  12,  2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  i7ic7ayfo77@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ken  Kaplan,  U.S.  Census 
Bureau,  FOB  3,  Room  3351, 
Washington,  DC  20233-8400  at  (301) 
457-3836. 

SUPPLEMENTARY  INFORMATION: 
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Abstract 

This  monthly  national  survey  will  be 
conducted  for  24  months  beginning  in 
September  2002  at  the  request  of  the 
USA  Freedom  Corps.  This  Survey  of 
Volunteering  will  provide  information 
on  the  total  number  of  individuals  in 
the  United  States  involved  in  unpaid 
volimteer  activities,  factors  that 
motivate  volunteering,  measures  of  the 
frequency  or  intensity  with  which 
individuals  volunteer,  types  of 
organizations  that  facilitate 
volunteering,  and  activities  in  which 
volunteers  participate. 

Each  month  we  will  select  a  sample 
of  1 ,800  households  from  expired 
Current  Population  Survey  (CPS) 
rotations.  We  will  collect  data  for  all 
persons  15  years  of  age  or  older.  Proxy 
interviews  are  acceptable.  There  will  be 
a  total  of  12  questions  each  month  with 
some  new  questions  rotating  in 
quarterly  to  replace  some  existing 
questions.  We  may  link  to  the  CPS  data 
for  these  respondents  for  analytical 
purposes. 

II.  Method  of  Collection 

The  data  collection  methodology  will 
utilize  computer-assisted  telephone 
interviewing  (CATI)  in  one  of  the 
Census  Bureau's  telephone  centers. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  There  will  not  be  a 
form  number  because  the  survey  will  be 
conducted  by  CATI. 
1  Type  of  Review:  New  collection. 
I  Affected  Public:  Individuals  or 
louseholds. 

Estimated  Number  of  Respondents: 
1,800  households  monthly. 

Estimated  Time  Per  Response:  20 
minutes  per  household. 

Estimated  Total  Annual  Burden 
Hours:  7,200  hours. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents  other  than  their 
time. 
I  Respondent's  Obligation:  Volimtary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 

IV.  Request  for  Comments 

I  Comments  are  invited  on:  (a)  Whether 
tte  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  6.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-14661  Filed  6-10-02;  8:45  am] 

BILUNG  COOE  3S1IM)7-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
A-580-815,A-580-816 

Certain  Cold-Rolled  and  Corrosion- 
Resistant  Cart)on  Steel  Fiat  Products 
From  ttie  Republic  of  Korea:  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  in  Accordance 
with  Court  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  in  Accordance 
with  Final  Court  Decision. 

SUMMARY:  On  August  30,  2001,  the 
United  States  Court  of  International 
Trade  ("CIT")  sustained  the  final 
remand  determination  of  the  1994-95 
administrative  reviews  for  Dongbu  Steel 
Co.,  Ltd.  ("Dongbu"),  Pohang  Iron  and 
Steel  Co.,  Ltd.,  ("POSCO"),  and  Union 
Steel  Manufacturing  Co.,  Ltd.  ("Union") 
by  the  Department  of  Commerce  ("the 
Department")  arising  from  the 
antidumping  duty  orders  on  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  the 
Republic  of  Korea.  See  AK  Steel 
Corporation  et  al  v.  United  States,  et  al, 
Consol.  Ct.  No.  97-05-00875,  Slip  Op. 
01-113  (Ct.  Infl  Trade  August  30,  2001). 
As  there  is  now  a  final  and  conclusive 
court  decision  in  this  case,  we  are 
amending  the  final  results  of  review  in 
these  matters.  We  will  instruct  the  U.S. 
Customs  Service  to  liquidate  entries 
subject  to  these  amended  final  results. 
EFFECTIVE  DATE:  June  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  Hewitt,  Antidumping/ 
Coimtervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Avenue,  N.W.. Washington 
DC  20230;  telephone  (202)  482-1385. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  19,  1993  the  Department 
issued  antidumping  duty  orders  on 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  the  Republic  of  Korea.  See 
Antidumping  Duty  Order:  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  the  Republic  of 
Korea.  58  FR  44159  (August  19,  1993). 
On  April  15, 1997,  the  Department 
published  its  final  results  of  the  1994- 
1995  administrative  reviews  (second 
reviews)  of  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  fitjm  the  Republic  of  Korea  for 
three  Korean  manufacturers/exporters/ 
producers:  Dongbu,  POSCO,  and  Union. 
See  Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Administrative 
Review,  62  FR  18404  (April  15,  1997) 
("Final  Results"). 

AK  Steel  Corporation,  Inland  Steel 
Industries  Inc.,  Bethlehem  Steel 
Corporation,  U.S.  Steel  Corporation  A 
Unit  of  USX  Corporation.  LTV  Steel  Co., 
Inc.,  National  Steel  Corporation, 
(collectively  "AK  Steel"  or 
"Petitioners")  challenged  certain 
aspects  of  the  Department's  Final 
Results  at  the  CIT. 

On  November  23.  1998,  the  CIT 
affirmed  the  Department's  Final  Results 
on  the  following  issues:  (1)  application 
of  the  Department's  three-part  "PQ 
Test"  in  determining  Dongbu,  POSCO 
and  Union's  classification  of  sales  as 
export  price  ("EP")  or  constructed 
export  price  ("CEP")  sales;  (2)  the 
•  determination  to  collapse  the  POSCO 
Group  and  not  apply  the  "fcur  value" 
and  "major  input"  provisions  to  the 
collapsed  entities;  (3)  the  determination 
that  POSCO  is  not  affiliated  with  Union 
and  Dongbu;  (4)  the  calculation  of 
Dongbu's  and  Union's  movement 
expenses;  (5)  the  determination  to 
accept  POSCO 's  cost  reconciliation 
explanation  as  reasonable;  and  (6)  the 
calculation  of  Dongbu's  warehousing 
expenses.  See  AK  Steel  Corporation  et  al 
v.  United  States  et  al,  Consol.  Ct.  No. 
97-05-00865,  Slip  Op.  98-159  (Ct.  Int'l 
Trade  November  23. 1998). 

Petitioners  appealed  the  CFT  decision 
to  the  United  States  Court  of  Appeals  for 
the  Federal  Circuit  ("CAFC").  The 
CAFC  held  that  (1)  CEP  rather  than  EP 
methodology  was  applicable  and  (2) 
having  "collapsed"  three  affiliated 
foreign  producers  into  a  single  entity  for 
purposes  of  levying  a  single  anti- 
dumping duty  rate,  it  was  permissible 
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for  the  Department  not  to  apply  the  fair 
value  and  major-input  provisions  to 
underlying  transactions  between  those 
companies.  Accordingly,  the  CAFC 
affirmed-in-part,  reversed-in-part  and 
remanded.  See  AK  Steel  Corporation  et 
al  V.  United  States  et  al,  203  F.3d  1330 
(Fed.  Cir  2000). 

The  Korean  producers  then  filed  at 
the  CAFC  a  petition  for  rehearing  and 
suggestion  for  rehearing  en  banc.  The 
CAFC  took  the  case  on  reconsideration 
for  the  limited  piupose  of  addressing 
certain  statutory  arguments  that  had  not 
been  raised  during  briefing  or  at  oral 
argument.  On  September  12,  2000,  the 
CAFC  issued  a  new  opinion  and  ordered 
that  its  previous  opinion  be  withdrawn. 
See  AK  Steel  Corporation  et  al  v.  United 
States,  et  al,  226  F.  3d  1361  (Fed.  Cir. 
2000).  However,  the  outcome  of  the  case 
remained  essentially  unchanged.  In  its 
new  opinion,  the  CAFC  again  held  that 
the  CEP  rather  than  EP  methodology 
was  applicable  to  respondents'  sedes  and 
affirmed  the  CTT's  decision  that  the 
Department  was  correct  in  not  applying 
the  fair  value  and  major  input 
provisions  to  the  collapsed  entities.  The 
CAFC  again  remanded  the  final 
determination  for  the  Department  to 
reconsider  whether  the  respondents' 
sales  were  properly  considered  EP  sales. 
In  its  opinion,  the  CAFC  specifically 
invalidated  the  Department's  long- 
standing "PQ  Test,"  holding  that 
"where  a  contract  for  sale  was  between 
a  U.S.  affiliate  of  a  foreign  producer  or 
exporter  and  an  imaffiliated  U.S. 
piuchaser,  then  the  sale  must  be 
classified  as  a  CEP  sale."  The  CAFC 
concluded  that  the  judgment  of  the  CIT 
is,  accordingly,  affirmed-in-part, 
reversed-in-part  and  remanded.  See  AK 
Steel  Corporation  et  al  v.  United  States, 
et  al  226  F.3d  1361,  at  1374,  (Fed.  Cir. 
2000).  The  other  issues  were  not 
appealed  to  the  CAFC. 

On  January  2,  2001,  the  CIT, 
consistent  with  the  CAFC's  ruling, 
remanded  the  Final  Results  to  the 
Department  to  calculate  U.S.  price  based 
on  CEP  for  all  respondents  (i.e.,  Dongbu, 
POSCO,  and  Union).  See  Court  Remand 
Order  in  AK  Steel  Corporation  et  al  v. 
United  States,  et  al,  Consol.  Ct.  No.  97- 
05-00865.  (Ct.  Infl  Trade  January  2, 
2001). 

On  May  24,  2001,  the  Department 
filed  its  redetermination  piusuant  to 
court  remand.  The  Department  applied 
the  test  articulated  by  the  CAFC  and  the 
corresponding  CIT  remand  instructions. 
See  AK  Steel  Corporation  et  al  v.  United 
States,  et  al,  226  F.  3d  1361  (Fed. 
Cir.2000)  and  remand  order,  Consol. 
Court  No.  97-05-00865,  ( Ct.  Int'l  Trade 
January  2,  2001). 


On  June  21,  2001,  the  CIT  remanded 
the  redetermination  to  the  Department 
to  correct  certain  errors,  in  its 
redetermination,  in  calculating  the 
margins  for  Dongbu  and  Union.  See 
Court  Remand  Order  in  AK  Steel 
Corporation  et  al  v.  United  States,  et  al, 
Consol.  Ct.  No.  97-05-00865,  (  Ct.  Infl 
Trade  June  21,  2001). 

On  August  6,  2001,  the  Department 
re-issued  its  redetermination  pursuant 
to  the  court  remand  of  June  21,  2001, 
after  correcting  errors  in  the  margins  for 
Dongbu,  and  Union. 

On  August  30,  2001,  the  CIT 
sustained  the  Department's 
redetermination  on  remantf.  See  AK 
Steel  Corporation  et  al  v.  United  States, 
et  al.  Consol.  Ct.  No.  97-05-00865,  Slip 
Op.  01-113  (Ct.  Int'l  Trade  August  30, 
2001). 

Amendment  to  Final  Results 

As  the  time  period  for  appealing  the 
CIT's  decision  sustaining  the 
Department's  redetermination  has 
expired  and  no  party  has  appealed  this 
decision,  litigation  in  this  case  is  now 
final  and  conclusive  for  Dongbu, 
POSCO,  and  Union.  Pursuant  to  Section 
516  A(c)  of  the  Act,  we  are  therefore 
amending  our  final  results  of  review  for 
the  period  August  1, 1994  through  July 
31,  1995,  to  reflect  the  findings  in  the 
redetermination. 

The  revised  weighted-average  margins 
for  the  above  companies  are  as  follows: 
BOXHD< 

Cold-Rolled  Products: 


Manufacturer/Exporter 

Margin  (percent) 

DongtHJ  

POSCO 

Union  

0.22 
0.48 
0.78 

Corrosion-Resistant  Products: 

Manufacturer/Exporter 

Margin  (percent) 

Dongbu  

POSCO 

Union  

0.04 
0.09 
1.41" 

Accordingly,  the  Department  will 
determine,  and  the  U.S.  Customs 
Service  ("Customs")  will  assess, 
antidiunping  duties  on  all  appropriate 
entries  of  subject  merchandise  in 
accordance  with  these  amended  final 
results.  For  assessment  piuposes,  we 
have  calculated  importer-specific  duty 
assessment  rates  for  each  class  or  kind 
of  merchandise.  The  Department  will 
issue  appraisement  instructions  directly 
to  Customs.  The  above  amended  rates 
will  not  affect  Dongbu,  POSCO,  and 
Union's  cash  deposit  rates  ciurently  in 


effect,  which  continue  to  be  based  on 
the  margins  found  to  exist  in  the  most 
recently  completed  review. 

This  notice  is  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)  and  1677f(i))  and  19  C.F.R. 
351.221. 

Dated:  June  5,  2002 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-14662  Filed  6-10-02;  8:45  am] 

BILUNO  CODE  3510-OS-S 


DEPARTMErrr  OF  COMMERCE 
International  Trade  Administration 

[A-580-815,  A-580-816] 

Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Rat  Products 
From  ttte  Republic  of  Korea:  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  in  Accordance 
with  Court  Decision 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  in  accordance 
with  Court  Decision. 

summary:  On  October  13,  2000,  the 
United  States  Court  of  International 
Trade  ("CIT")  affirmed  the  second 
remand  determination  of  the  1995-96 
administrative  reviews  for  Dongbu  Steel 
Co.,  Ltd.  ("Dongbu"),  Pohang  Iron  and 
Steel  Co.,  Ltd.,  ("POSCO"),  and  Union 
Steel  Manufacturing  Co.,  Ltd.  ("Union") 
by  the  Department  of  Commerce  ("the 
Department")  arising  from  the 
antidumping  duty  orders  on  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  the 
Republic  of  Korea.  See  Pohang  Iron  and 
Steel  Co.,  Ltd.  et  al  v.  United  States, 
Consol.  Ct.  No.  98-04-00906,  Slip  Op. 
00-132  (Ct.  Int'l  Trade  October  13. 
2000).  As  there  is  now  a  final  and 
conclusive  coiul  decision  in  this  case, 
.  we  are  amending  the  final  results  and  . 
amended  final  results  of  the  reviews  in 
this  matter.  We  will  instruct  the  U.S. 
Customs  Service  to  liquidate  entries 
subject  to  these  amended  final  results. 

DATES:  Effective  Date:  June  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  Hewitt,  Antidumping/ 
Countervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
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Constitution  Avenue,  N.W., Washington 
DC  20230;  telephone  (202)  482-1385. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  19, 1993,  the  Department 
issued  antidiunping  duty  orders  on 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  the  Republic  of  Korea.  See 
Antidumping  Duty  Order:  Certain  Cold' 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  the  Republic  of 
Korea,  58  FR  44159  (August  19, 1993). 
On  March  18, 1998,  the  Department 
published  its  final  results  of  the  1995- 
1996  administrative  reviews  (third 
review)  of  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  the  Republic  of  Korea  for 
three  Korean  manufactiu^rs/exporters: 
Dongbu,  POSCO,  and  Union.  See 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Administrative 
Review,  63  FR  13170  (March  18, 1998) 
["Final  Results").  On  April  27,  1998,  the 
Department  published  the  amended 
final  results  of  the  1995-1996 
Administrative  Review  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Korea  to  reflect  the  correction  of  certain 
ministerial  errors  in  the  Final  Results. 
See  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Korea: 
Amended  Final  Results  of  Antidumping 
Administrative  Review,  63  Fed.  Reg, 
20572  (April  27, 1998)  ("Amended  Final 
Results"). 

Foreign  producers  Pohang  Iron  and 
Steel  Co.,  Ltd.  ("POSCO"),  Pohang 
Coated  Steel  Co.,  Ltd.  ("POCOS"),  and 
Pohang  Steel  hidustries  Co.,  Ltd.  ("PSI") 
(collectively  "POSCO  Group"),  and 
Inland  Steel  Industries  Inc.,  Bethlehem 
Steel  Corporation,  U.S.  Steel 
Corporation  A  Unit  of  USX  Corporation, 
LTV  Steel  Co.,  hic.  National  Steel 
Corporation,  (collectively  "domestic 
producers"  or  "petitioners")  contested 
at  the  CIT  various  aspects  of  the 
Department's  Final  Results  and 
[Amended  Final  Results. 
1 1  On  October  20, 1999,  the  CIT 
remanded  certain  aspects  of  the 
Department's  Final  Results  and 
Amended  Final  Results.  The  court 
ordered  the  Department  to  explain  or 
reconsider  the  following  issues:  (1)  its 
determination  that  the  POSCO  Group's 
U.S.  sales  were  constructed  export  price 
("CEP")  as  opposed  to  export  price 
("EP")  sales,  (2)  its  inclusion  of 
movement  expenses  in  the  calculation 
of  CEP  profit,  (3)  its  calculation  of  and 
use  of  facts  available  for  U.S.  indirect 
selling  expenses  for  the  POSCO  Group, 
and  (4)  Union's  claim  of  free  U.S. 


warehousing  for  one  verification 
observation.  See  Pohang  Iron  and  Steel 
Co.,  Ltd.  et  al  v.  United  States,  Consol. 
Ct.  No.  98-04-00906,  Slip  Op.  99-112 
(Ct.  hit'l  Trade  October  20,  1999). 

On  February  22,  2000,  the  Department 
filed  its  redetermination  pursuant  to 
court  remand.  The  Department  re- 
examined, and  recalculated  the 
contested  aspects  of  the  Final  Results 
and  Amended  Final  Results.  See  Final 
Results  of  Redetermination  Pursuant  to 
Court  Remand:  Pohang  Iron  and  Steel 
Co..  Ltd.  et  al  v.  United  States,  Consol. 
Ct.  No.  98-04-00906,  Slip  Op.  99-112 
(Ct.  hifl  Trade  October  20.  1999) 
("remand  results"). 

On  July  6,  2000,  the  CIT  sustained  the 
Department's  remand  results  with 
respect  to  Union's  warehousing 
expenses  and  classification  of  the 
POSCO  Group's  U.S.  sales  as  CEP  sales, 
but  remanded  the  remand  results  to  the 
Department  to  correct  further  the 
indirect  selling  expenses  adjustment. 
See  Pohang  Iron  and  Steel  Co.,  Ltd.  et 
al  V.  United  States,  Consol.  Ct.  No.  98- 
04-00906,  Slip  Op.  00-77  (Ct.  Infl 
Trade  July  6,  2000). 

On  August  30,  2000,  the  Department 
filed  its  second  redetermination 
pursuant  to  court  remand.  The 
Department  re-calculated  the  POSCO 
Group's  U.S.  indirect  selling  expense 
adjustment  by  removing  fi-om  interest 
expenses  previously  deducted  imputed 
credit  expenses  in  the  programs  used  for 
the  Final  Results  and  Amended  Final 
Results.  See  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand:  Pohang  Iron  and  Steel  Co.. 
Ltd.  et  al  v.  United  States,  Consol.  No. 
98-04-00906,  Slip  Op.  00-77  (Ct.  hit'l 
Trade  July  6,  2000)  ("second  remand 
results"). 

On  October  13,  2000,  the  CIT  affirmed 
the  second  remand  results  of  the 
Department.  See  Pohang  Iron  and  Steel 
Co..  Ltd.  et  al  v.  United  States,  Consol. 
Ct.  No.  98-04-00906,  Slip  Op.  00-132 
(Ct.  Int'l  Trade  October  13,  2000). 

Amendment  to  Final  Results 

As  the  time  period  for  appealing  the 
CIT's  decision  sustaining  the 
Department's  second  remand  results  has 
expired  and  no  party  has  appealed  this 
decision,  litigation  in  this  case  is  final 
and  conclusive  for  Dongbu,  POSCO,  and 
Union.  Pursuant  to  section  516  A(c)  of 
the  Act,  we  are  therefore  amending  our 
final  results  of  review  for  the  period 
August  1, 1995  through  July  31, 1996,  to 
reflect  the  findings  in  the  first  and 
second  remand  results. 

The  revised  weighted-average  margins 
for  the  above  companies  are  as  follows: 


COLD-ROLLED  PRODUCTS:  ^ 


Manufacturer/Exporter 

Margin  (percent) 

Dongbu  

POSCO  Group 

1.21 
5  73 

^  Union  had  no  sales  during  the  POR. 

Corrosion-Resistant  Products: 


Manufacturer/Exporter 

Margin  (percent) 

Dongbu  

POSCO  Group 

0.60 
1.46 

Union  

0.39 

Accordingly,  the  Department  will 
determine,  and  the  U.S.  Customs 
Service  ("Customs")  will  assess, 
antidumping  duties  on  all  appropriate 
entries  of  subject  merchandise  from 
Dongbu,  POSCO,  and  Union,  in 
accordance  with  these  amended  final 
results.  For  assessment  purposes,  we 
have  calculated  importer-specific  duty 
assessment  rates  for  each  class  or  kind 
of  merchandise.  The  Department  will 
issue  appraisement  instructions  directly 
to  Customs.  The  above  amended  rates 
will  not  affect  Dongbu,  POSCO,  and 
Union's  cash  deposit  rates  currently  in 
eflect,  which  continue  to  be  based  on 
the  margins  found  to  exist  in  the  most 
recently  completed  review. 

This  notice  is  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)  and  1677f(i))  and  19  C.F.R. 
351.221. 

Dated:  June  5,  2002 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretaryfor  Import 

Administration. 

[FR  Doc.  02-14663  Filed  6-10-02;  8:45  am) 

BILUNQ  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  NISI  Weights  and 
Measures  Survey 


ACTION:  Notice. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biuden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3504(c)(2)(A)). 
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DATES:  Written  comments  on  the 
proposed  collection  of  information  must 
be  submitted  on  or  before  August  12, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
1401  Constitution  Avenue.  NW., 
Washington,  DC  20230,  or  via  the 
Internet  at  MClayton@doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  of  additional  information,  for 
copies  of  the  information  collection 
instrument(s}  and  instructions  should 
be  directed  to  Henry  Oppermann,  100 
Bureau  Drive,  Stop  2600,  Gaithersburg, 
MD  20899-2600,  Tel.  (301)  975-5507,  or 
henry.oppennann@nist.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  NIST  Weights  and  Measures 
Division  (WMD)  is  part  of  Technology 
Services  in  Gaithersburg,  MD.  The 
WMD  is  the  national  technical  resource 
on  U.S.  weights  and  measures 
standards,  practices,  and  test 
procedures.  Weights  and  measures 
regulatory  control  of  the  commercial 
measurement  system  is  performed  at  the 
state  and  local  government  level.  The 
study  is  to  document  the  changes  that 
have  occiirred  over  the  past  10  years  in 
state  and  local  weights  and  measures 
enforcement  programs  in  terms  of 
funding,  administration,  and  allocation 
of  resources  to  their  different  regulatory 
activities.  Additionally,  approximately 
fifteen  weights  and  measures  directors 
will  be  interviewed  to  obtain 
information  as  to  how  the  regulatory 
environment  and  their  operations  have 
changed  over  10  years  to  identify  trends. 
Jurisdictions  will  be  asked  to  identify 
what  they  see  as  their  most  critical 
needs  imder  the  current  environment 
and  operation  conditions  of  their 
programs.  The  changes  in  the  nimiber  of 
businesses  and  devices  regulated  by 
weights  and  measures  will  be  examined 
to  assess  how  the  natxire  of  the  regulated 
businesses  has  changed.  Approximately 
ten  representatives  of  companies  that 
manufacturer  scales,  load  cells,  and 
meter  manufacturers  will  be 
interviewed  to  identify  how  their 
markets  and  customer  needs  have 
changed,  and  how  this  has  affected  their 
views  on  national  and  international 
standards.  The  responses  will  help  state 
and  local  weights  and  measures  offices 
evaluate  their  programs.  This 
information  will  be  used  to  assess  the 
impact  of  weights  and  measures 
enforcement  activities,  and  set  program 


directions  and  priorities  for  the  NIST 
Weights  and  Measures  Division. 

n.  Method  of  Collection 

Web  forms  will  be  the  primary 
method  to  collect  information  on 
weights  and  measures  resources, 
workloads,  and  distribution  of 
resources.  Paper  forms  as  a  backup  data 
collection  method  for  those  who  cannot 
access  the  web  forms  or  prefer 
responding  on  paper.  Interviews  with 
selected  weights  and  measures  officials 
and  industry  representatives  will  result 
in  the  identification  and  assessment  of 
national  and  international  market 
trends,  and  trends  in  state  and  local 
budgets  and  program  operations. 

m.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  State  or  local 
government,  business  or  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
90. 

Estimated  Time  Per  Response:  6 
hours. 

Estimated  Total  Annual  Burden 
Hours:  540. 

Estimated  Total  Annual  Cost  to  the 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Dated:  June  6,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FRDoc.  02-14659  Filed  6-10-02;  8:45  am] 
BHJJNO  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Prospective  Grant  of 
Exclusive  Patent  License 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"). 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  of  America, 
its  territories,  possessions  and 
commonwealths,  to  NIST's  interest  in 
the  invention  embodied  in  U.S.  Patent 
No.  5,244,634,  titled  "System  For 
Detecting  Transition  and  Rare  Earth 
Elements  in  a  Matrix,"  NIST  Docket  No. 
92-003D  to  Metara,  Inc.,  having  a  place 
of  business  at  1225  E.  Arques  Avenue, 
Sunnyvale,  CA  94085.  The  grant  of  the 
license  would  be  in  the  following  fields 
of  use:  Semiconductor,  Environmental, 
Pharmaceutical,  Chemical  and  other 
related  commercial  applications. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Terry  Ljmch,  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  100  Bureau 
Drive,  Stop  2200,  Gaithersburg,  MD 
20899,  Phone  301-975-2691. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  thirty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argimient  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7.  The 
availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  on  November  23, 1992. 

U.S.  Patent  No.  5,244,634  is  jointly 
owned  by  the  U.S.  government,  as 
represented  by  the  Secretary  of 
Commerce,  and  Dionex  Corporation. 
The  invention  accurately  detects 
transition  and  rare  earth  elements  in 
enviromnental  materials  and  natural 
waters,  industrial  waste,  biological 
fluids,  and  other  samples.  The  system  is 
sensitive  enough  to  detect  these 
elements  below  the  parts-per-billion 
level.  Samples  may  contain  1,000  to  1 
million  times  more  alkali  or  alkaline 
earth  metals  than  transition  and  rare 
earth  elements.  Ion-exchange  detection 
methods  are  not  specific  enough  to 
detect  ions  of  interest  in  such  samples. 
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Dated:  June  3,  2002. 
Karen  H.  Brown, 

Dep  u  ty  Director. 

[FR  Doc.  02-14613  Filed  6-10-02;  8:45  am] 

WLLMQ  COOE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  060502C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil)  will 
convene  public  meetings  of  the 
Technical  Review  Panel  and  User 
Review  Panel  from  June  26  through  Jime 
27,  2002. 

DATES:  The  Council's  Technical  Review 
Panel  and  User  Review  Panel  will 
convene  in  separate  meetings  at  8:30 
a.m.  on  Wednesday,  June  26,  2002  and 
will  conclude  by  5  p.m.  on  Thursday, 
June  27,  2002. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  Tampa  Airport  Westshore 
Hotel,  2225  Lois  Avenue,  Tampa,  FL; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coxmcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist, 
the  Gulf  of  Mexico  Fishery  Management 
Council,  3018  U.S.  Highway  301  North, 
Suite  1000,  Tampa,  FL  33619; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Technical  Review  Panel  and  User 
Review  Panel  will  convene  to  review 
the  Preliminary  Draft  of  the 
Programmatic  Environmental  Impact 
Statement  (PEIS)  for  the  Generic 
Essential  Fish  Habitat  (EFH) 
Amendment  in  separate  meetings. 

The  Technical  Review  Panel  will 
review  the  preliminary  draft  of  the  EFH 
PEIS  and  provide  the  Council  and 
contractor  with  suggestions  for  technical 
revisions.  In  addition  the  Technical 
Review  Panel  members  serve  as  contract 
monitors. 

The  User  Review  Panel  will  review 
the  preliminary  draft  of  the  EFH  PEIS 
and  provide  the  Council  and  contractor 
with  suggestions  for  revisions.  In 
addition  the  User  Review  Panel 


members  are  asked  to  provide  their 
comments  on  whether  the  documents 
properly  address  the  issues  for  the  user 
group  they  represent.  The  User  Review 
Panel  is  comprised  of  representatives 
from  the  following  sectors:  recreational, 
charter,  commercial,  environmental,  oil 
and  gas  industry,  and  wetlands  owners. 

Although  non-emergency  issues  not 
contained  in  the  agendas  may  come 
before  the  Technical  and  User  Review 
Panels  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSFCMA),  those  issues  may  not  be  the 
subject  of  formal  action  diuing  these 
meetings.  Action  will  be  restricted  to 
those  issues  specifically  identified  in 
this  notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  imder  section  305  (c) 
of  the  MSFCMA,  provided  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  action  to  address  the 
emergency. 

Copies  of  the  agendas  of  these 
meetings  can  be  obtained  by  calling  the 
Council  office  at  813-228-2815  (toll- 
free  888-833-1844). 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  June  19,  2002. 

Dated:  June  6,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-14667  Filed  6-10-02;  8:45  am) 

BILUNQ  COOe  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  060502D] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  of  the  Reef  Fish 
Advisory  Panel  (AP)  and  the  Standing 
and  Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC)  from  June 
24  through  June  27,  2002. 
DATES:  The  Coimcil's  Reef  Fish  AP  will 
convene  at  9  a.m.  on  Monday,  June  24, 


2002  and  conclude  by  5  p.m.  on 
Tuesday,  June  25,  2002.  The  SSC  will 
convene  at  9  a.m.  on  Wednesday,  June 
26,  2002  and  will  conclude  by  5  p.m.  on 
Thursday,  June  27,  2002. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  Tampa  Airport  Westshore 
Hotel,  2225  Lois  Avenue,  Tampa,  FL; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  the  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619;  telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The  AP 
and  the  SSC  will  review  a  report  of  the 

Council's  Socioeconomic  Panel  (SEP). 
The  major  content  of  the  SEP  report  is 
a  bioeconomic  model  evaluation  of  the 
economic  implications  of  various 
measures  proposed  to  rebuild  the  Gulf 
of  Mexico  red  grouper  stock  under  the 
draft  Secretarial  Amendment  1  to  the 
Reef  Fish  Fishery  Management  Plan  to 
Set  a  10- Year  Rebuilding  Plan  for  Red 
Grouper,  with  Associated  Impacts  on 
Gag  and  Other  Groupers  and  Draft 
Supplemental  Environmental  Impact 
Statement.  The  AP  and  SSC  will  also 
provide  recommendations  to  the 
Council  on  red  grouper  regulations. 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
AP/SSC  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  AP/SSC  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Copies  of  the  agendas  of  these 
meetings,  and  draft  Secretarial 
Amendment  1,  can  be  obtained  by 
calling  the  Council  office  at  813-228- 
2815  (toll-&«e  888-833-1844). 
Additional  materials,  including  an 
addendum  to  Secretarial  Amendment  1 
(reflecting  changes  to  the  Coimcil's 
preferred  alternatives  made  at  the  May 
Council  meeting),  and  the 
Socioeconomic  Panel  report,  can  also  be 
obtained  from  the  Council  office  but 
may  not  be  available  until  just  prior  to 
the  meetings. 
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Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
AOORESSESj  by  June  17,  2002. 

Dated:  June  3,  2002. 
Virgiiiia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-14668  Filed  6-10-02;  8:45  am] 
BIUINO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  060502B] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  (1381, 1382, 
and  1383)  and  receipt  of  applications  to 
modify  permits  (1140, 1156, 1309, 1317, 
1322,  and  1370). 

SUMMARY:  NMFS  has  received  three  new 
permit  applications  and  six  applications 
to  modify  existing  scientific  research 
permits  related  to  Pacific  salmon  and 
steelhead.  The  proposed  research  is 
intended  to  increase  knowledge  of  the 
listed  species  and  to  help  guide 
management  and  conservation  efforts. 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  (see  ADDRESSES) 
no  later  than  5  p.m.  Pacific  daylight 
savings  time  on  July  11,  2002. 
ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  Protected 
Resources  Division,  F/NW03,  525  NE 
Oregon  Street.  Suite  500,  Portland,  OR 
97232-2737  (503-230-5400).  Comments 
may  also  be  sent  via  fax  to  503-230- 
5435.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Stone,  Portland.  OR  (ph:  503- 
231-2317,  Fax:  503-230-5435.  e-mail: 
steve.stone@noaa.gov) 

SUPPLEMENTARY  INFORMATION: 
Species  Covered  in  this  Notice 

The  following  ESA-listed  species  and 
evolutionary  significant  units  (ESUs)  are 
covered  in  this  notice: 


Chinook  salmon  {Oncorhynchus 
tshawytscha):  threatened  Puget  Sound 
(PS);  threatened  Snake  River  (SnR) 
spring/summer  and  fall;  endangered 
Upper  Columbia  River  (UCR), 
threatened  Lower  Columbia  River  (LCR). 

Coho  salmon  (O.  kisutch):  threatened 
Southern  OR/Northem  CA  Coasts 
(SONCC).  and  threatened  OR  Coast 
(OC). 

Sockeye  (O.  nerka):  endangered  SnR. 

Chum  (O.  keta):  threatened  Columbia 
River  (CR). 

Steelhead  (O.  mykiss):  endangered 
Upper  Columbia  River  spring-run 
(UCR).  threatened  Middle  Columbia 
River  (MCR),  threatened  LCR, 
threatened  SnR. 

Authority 

Scientific  research  and/or 
enhancement  permits  are  issued  imder 
Section  10(a)(1)(A)  of  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531  et.  seq).  Issuance  of  permits  and 
permit  modifications,  as  required  by  the 
ESA,  is  based  on  a  finding  that  such 
permit/modifications:  (1)  are  applied  for 
in  good  faith;  (2)  if  granted  and 
exercised,  would  not  operate  to  the 
disadvantage  of  the  listed  species  that 
are  the  subject  of  the  permit;  and  (3)  are 
consistent  with  the  purposes  and  policy 
of  section  2  of  the  ESA.  Authority  to 
take  listed  species  is  subject  to 
conditions  set  forth  in  the  permits. 
Permits  and  modifications  are  issued  in 
accordance  with  and  are  subject  to  the 
ESA  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
Parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

New  Applications  Received 

Permit  1381 

The  City  of  BeUingham  requests  a  2- 
year  permit  for  annual  takes  of  juvenile, 
threatened,  naturally  produced  and 
artificially  propagated  PS  chinook 
salmon  associated  with  research  to  be 
conducted  in  the  Whatcom  Creek 
estuary.  The  purpose  of  the  study  is  to 
determine  a  baseline  usage  of  the  project 
area  by  juvenile  salmonids  in  order  to 
monitor  the  effectiveness  of  integrated 
cleanup  and  habitat  restoration  plans 


implemented  on  the  Holly  Street 
Landfill.  The  City  proposes  to  capture 
(using  beach  seines),  anesthetize, 
handle,  measure,  and  release  up  to  10 
juvenile,  naturally  produced  and  13 
juvenile,  artificially  propagated  PS 
chinook  salmon.  In  addition,  the  City  of 
BeUingham  is  requesting  indirect 
mortality  of  up  to  one  juvenile, 
naturally  produced  and  one  juvenile, 
artificially  propagated  PS  chinook 
salmon  as  a  result  of  the  study. 

Permit  1382 

The  Utah  State  University  in  Logan, 
UT  (USU)  requests  a  3-year  scientific 
research  permit  for  annual  takes  of 
juvenile,  threatened,  MCR  steelhead 
associated  with  a  scientific  research 
project  proposed  to  occur  in  the  Walla 
Walla  River  Subbasih  in  Washington 
and  Oregon.  The  objective  of  the 
research  is  to  assess  the  population 
densities  and  life-history  characteristics 
of  steelhead  and  bull  trout  [Salvelinus 
confluentus)  in  association  with  habitat 
quality  and  land  use  in  the  subbasin. 
Information  collected  from  the  research 
will  be  used  in  recovery  planning  and 
will  provide  a  template  for  research, 
monitoring,  and  evaluation  programs  for 
steelhead  and  bull  trout  populations 
throughout  the  Walla  Walla  River 
Subbasin  as  weU  as  other  subbasins. 
Adult  and  juvenile,  threatened,  MCR 
steelhead  are  proposed  to  be  observed/ 
harassed  d\iring  snorkel  surveys.  In 
addition,  up  to  10  MCR  steelhead  adults 
and  up  to  600  MCR  steelhead  juveniles 
are  proposed  to  be  captured,  handled, 
and  released  using  backpack 
electrofishing,  seining,  angling,  and 
screw  traps.  Up  to  3  percent  of  the  ESA- 
listed  juvenile  steelhead  handled  may 
be  indirectly  killed. 

Permit  1383 

The  U.S.  Geological  Survey  in  Cook, 
WA  (USGS)  requests  a  3-year  permit  for 
annual  takes  of  juvenile  and  adult, 
threatened,  LCR  chinook  salmon; 
threatened,  MCR  steelhead;  threatened. 
LCR  steelhead;  and  threatened,  CR 
chiun  salmon  associated  with  research 
to  be  conducted  in  selected  watersheds 
between  Bonneville  Dam  and  The  Dalles 
Dam.  The  objectives  of  the  study  are  to 
(1)  determine  abimdance,  distribution, 
and  life  history  patterns  of  anadromous 
and  resident  fishes,  (2)  identify' 
populations  and  determine  the  status  of 
steelhead  and  cutthroat  trout  (O.  clarki), 
(3)  restore  and  recover  salmonid  habitat, 
and  (4)  assess  sympatric  relationships 
between  listed  species  and  cutthroat 
trout.  The  USGS  proposes  to  observe/ 
harass  juvenile  and  adult  chinook 
salmon  and  steelhead  and  capture 
(using  electrofishing  and  angling 
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equipment,  seines,  and  minnow  traps), 
anesthetize,  handle,  measure,  and 
release  up  to  2400  juvenile  LCR 
steelhead,  2050  juvenile  MCR  steelhead, 
20  CR  chum  salmon,  and  2225  juvenile 
LCR  chinook  salmon.  In  addition,  the 
USGS  is  requesting  indirect  mortality  of 
up  to  one  juvenile  CR  chum  salmon  as 
a  result  of  the  study.  Up  to  5  percent  of 
the  LCR  chinook  salmon,  MCR 
steelhead,  and  LCR  steelhead  handled 
may  be  indirectly  and/or  directly  killed 
and  provided  to  the  U.S.  Fish  and 
Wildlife  Services's  Lower  Columbia 
River  Fish  Health  Center  to  gain 
information  on  diseases  in  wild  fish  as 
part  of  the  National  Wild  Fish  Health 
Survey. 

Modification  Requests  Received 

Permit  1140-modification  3 

The  Northwest  Fisheries  Science 
Center  in  Seattle,  WA  (NWFSC)  requests 
an  amendment  (modification  3)  to  its 
permit  for  increased  annual  takes  of 
juvenile,  threatened,  naturally  produced 
and  artificially  propagated,  PS  chinook 
salmon  associated  with  study  2  and  a 
new  study  (study  3)  to  be  conducted  in 
Commencement  Bay,  Washington.  The 
NWFSC  is  currently  authorized  under 
permit  1140  to  annually  take: 
threatened,  juvenile,  naturally  produced 
and  artificially  propagated,  PS  chinook 
salmon;  naturally  produced  and 
artificially  propagated,  SnR  spring/ 
summer  chinook  sedmon;  naturally 
produced  and  artificially  propagated, 
UCR  steelhead;  SnR  fall  chinook 
salmon;  UCR  spring  chinook  salmon; 
SONCC  coho  salmon;  and  SnR  sockeye 
salmon. 

Study  1.  This  study  is  designed  to 
assess  the  relationship  between 
environmental  variables,  selected 
anthropogenic  stressors,  and  bacterial 
and  parasitic  pathogens  on  disease- 
induced  mortality  of  juvenile  salmon  in 
selected  coastal  estuaries  in  Oregon  and 
Washington.  The  study  will  provide  a 
better  understanding  of  how 
environmental  factors  influence  disease 
transmission. 

Study  2.  This  study  evaluates  the 
effects  of  shoreline  development  on 
nearshore  fish  and  submerged  aquatic 
plant  assemblages.  The  NWFSC 
coordinates  their  work  with  the 
University  of  Washington  who  is 
studying  the  effects  of  shoreline 
development  on  supralittoral  ecology. 
The  study  focuses  on  changes  in  diet 
and  available  prey  resources  for  several  - 
fish  species.  The  NWFSC  is  requesting 
an  extension  to  this  study.  The  pilot 
study  will  evaluate  the  efficacy  of 
several  sampling  methods  and 
approaches  that  are  effective  for 


sampling  different  habitat  types.  The 
results  of  the  pilot  study  will  aid  in 
designing  statistically  based  studies  to 
compare  abundance,  residence  time, 
habitat  use,  diet,  and  behavior  of 
juvenile  salmon  along  the  City  of 
Seattle's  shorelines.  "These 
investigations  will  help  resource 
managers  identify  potential  impacts  of 
nearshore  activities  on  ESA-listed  fish, 
prioritize  recovery  actions,  and  identify 
approaches  that  provide  maximtun 
protection  to  listed  fish  habitat.  The 
NWFSC  proposes  to  harass  (using 
snorkel  surveys  and  video  cameras), 
capture,  anesthetize,  handle  (examine 
stomach  contents  using  non-lethal 
evacuation),  and  release  up  to  92 
juvenile,  naturally  produced  and  five 
artificially  propagated  PS  chinook 
salmon  in  addition  to  their  current  take. 
In  addition,  the  NWFSC  is  requesting 
indirect  mortality  of  up  to  four  juvenile, 
naturally  produced  and  one  juvenile, 
artificially  propagated  PS  chinook 
salmon  as  a  result  of  the  study. 

Study  3.  The  NWFSC  proposes  to 
monitor  several  sites  in  Commencement 
Bay  for  fish  assemblage,  habitat 
utilization,  chemical  contamination, 
and  fish  pathology  information  to 
evaluate  the  success  of  restoration 
activities.  The  NWTFSC  proposes  to 
captiire  (using  beach  seines  and  trap/ 
fyke  nets),  handle,  and  release  up  to  227 
juvenile,  naturally  produced  and  12 
juvenile,  artificially  propagated  PS 
chinook  salmon  in  addition  to  their 
current  take.  The  NWFSC  also  proposed 
to  examine  stomach  contents  using  non- 
lethal  evacuation.  In  addition,  the 
NWFSC  is  requesting  indirect  mortality 
of  up  to  13  juvenile,  naturally  produced 
and  one  juvenile,  artificially  propagated 
PS  chinook  salmon  as  a  result  of  the 
study. 

Permit  1156-modification  2 

The  U.S.  Environmental  Protection 
Agency  in  Corvallis,  OR  (EPA)  requests 
a  modification  to  permit  1156  for  annual 
takes  of  adult  and  juvenile,  threatened, 
OC  and  SONCC  coho  salmon  associated 
with  research  designed  to  assess  status 
and  trends  of  surface  waters  in  the 
Pacific  Northwest  in  a  statistically  and 
ecologically  rigorous  manner  as 
mandated  by  the  Clean  Water  Act 
(CWA).  The  research  is  designed  to 
collect  data  used  to  enforce  the  CWA 
which  will  increase  the  recovery 
potential  of  ESA-listed  species  in 
various  rivers  in  the  Pacific  Northwest. 
The  research  will  benefit  ESA-listed  fish 
by  providing  baseline  information  to 
support  enforcement  of  the  CWA  in 
fi-eshwater  river  systems  where  ESA- 
listed  fish  may  be  present.  Dynamac 
Corporation  is  a  cooperator  with  the 


scientific  research  and  its  biologists  are 
authorized  to  act  as  agents  of  EPA  in 
conducting  the  research.  EPA/Dynamac 
proposes  to  capture  (using  backpack  or 
raft-mounted  electrofishing),  examine, 
and  release  up  to  10  juvenile  and  two 
adult  SONCC  coho  and  five  juvenile  and 
two  adult  OC  coho  salmon.  Adult  OC 
coho  salmon  would  be  shocked  but  not 
netted  during  the  activities.  EPA/ 
Dynamac  requests  indirect  mortality  of 
up  to  one  juvenile  OC  coho  salmon  and 
one  juvenile  SONCC  coho  salmon  as  a 
result  of  the  research.  The  EPA  has  also 
requested  that  the  USGS,  Biological 
Resources  Division,  be  allowed  to  act  as 
an  agent  under  the  permit. 

Permit  1309-modification  1 

The  King  County  Department  of 
Natural  Resources  in  Seattle,  WA 
(KCDNR)  requests  an  amendment  to 
permit  1309  for  a  project  modification 
and  increased  annual  takes  of  juvenile, 
threatened,  artificially  propagated,  PS 
chinook  salmon  associated  with  study  1. 
The  KCDNR  is  currently  authorized 
annual  takes  of  threatened  juvenile, 
natiually  produced  and  artificially 
propagated  PS  chinook  salmon  under 
three  studies.  The  purpose  of  study  1  is 
to  determine  the  presence  of  PS  chinook 
salmon,  improve  imderstanding  of 
juvenile  salmon  distribution,  and  to 
study  their  use  of  nearshore  habitat  in 
King  County's  lakes,  streams,  and 
marine  nearshore  habitat.  The  research 
will  help  determine  the  effectiveness  of 
County  programs  at  protecting  and 
restoring  habitat  for  PS  chinook  salmon. 
Study  1  consists  of  the  following 
subtasks:  (1)  Agricultural  watercourse 
monitoring,  (2)  the  Cedar  River 
restoration  site  monitoring,  and  (3) 
nearshore  studies.  The  KCDNR  is 
requesting  authorization  to  capture 
ESA-listed  fish  using  backpack 
electrofishing  equipment.  The  KCDNR 
also  proposes  to  examine  the  stomach 
contents  (using  non-lethal  evacuation) 
from  a  subsample  of  PS  chinook  salmon 
captured  under  their  current  take 
authorization.  In  addition,  the  KCDNR 
requests  authorization  to  lethally  take 
up  to  10  juvenile,  artificially  propagated 
PS  chinook  salmon  to  collect  coded 
wire  tags. 

Permit  1317-modification  1 

On  April  12,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  17970)  that  NMFS  received  an 
application  fix)m  the  USGS  for 
modification  1  to  scientific  research 
permit  1317.  NMFS  has  received  an 
amendment  to  that  application  from  the 
USGS  requesting  (1)  annual  takes 
(capture,  handle,  and  release)  of  adult, 
threatened,  MCR  steelhead  associated 
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with  the  research,  and  (2)  an  additional 
task  involving  the  non-lethal  collection 
of  gill  tissue  from  juvenile,  threatened, 
MCR  steelhead  to  determine  gill  ATPase 
activity  in  steelhead  smolts  migrating 
through  the  wetland  units  at  the 
Toppenish  National  Wildlife  Refuge  in 
WA. 

Permit  1322-modification  1 

On  April  12,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  17970)  that  NMFS  received  an 
application  from  NWFSC  for 
modification  1  to  scientific  research 
permit  1322.  research.  NMFS  has 
received  an  amendment  to  that 
application  from  NWFSC  requesting 
annual  lethal  takes  (tissue,  stomach 
content,  scale,  and  otolith  samples)  of 
400  juvenile  CR  chum  salmon  for 
genetic  and  pathogenic  examination. 
This  information  will  help  (1)  provide  a 
better  imderstanding  of  how 
environmental  factors  influence  disease 
transmission,  (2)  determine  the  role  of 
disease  as  a  factor  affecting  survival  of 
juvenile  salmonids,  and  (3)  track 
juvenile  salmon  migration  and  early  life 
history. 

On  April  12,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  17970)  that  NMFS  received  an 
application  from  USU  for  a  1-year 
permit  that  would  authorize  takes  of 
adult  and'juvenile,  threatened,  SnR 
spring/summer  chinook  salmon  and 
adult  and  juvenile,  threatened,  SnR 
steelhead  for  the  purpose  of  scientific 
research.  NMFS  has  received  an 
amendment  to  that  application  from 
USU  requesting  additional  takes  of  ESA- 
listed  SnR  salmon  and  steelhead  adults 
and  juveniles  associated  with  an 
additional  3-year  study  proposed  to  be 
conducted  in  the  Inmaha  River 
Subbasin  in  Oregon.  The  objective  of  the 
research  is  to  assess  the  population 
densities  and  life  history  characteristics 
of  steelhead  and  bull  trout  in 
association  with  habitat  quality  and 
land  use  in  the  subbasin.  Information 
collected  bom  the  research  will  be  used 
in  recovery  planning  and  will  provide  a 
template  for  research,  monitoring,  and 
evaluation  programs  for  steelhead  and 
bull  trout  populations  throughout  the 
Imnaha  River  Subbasin  as  well  as  other 
watersheds.  Adult  and  juvenile, 
threatened,  naturally  produced  and 
artificiaUy  propagated,  SnR  spring/ 
summer  chinook  salmon  and  adult  and 
juvenile,  threatened,  SnR  steelhead  are 
proposed  to  be  observed/harassed 
during  snorkel  surveys.  In  addition,  up 
to  20  adult,  threatened,  SnR  spring/ 
summer  chinook  salmon;  up  to  1300 
juvenile,  threatened,  natiually 
produced,  SnR  spring/ siunmer  chinook 


salmon;  up  to  150  juvenile,  threatened, 
artificially  propagated,  SnR  spring/ 
summer  chinook  salmon;  up  to  15  adult, 
threatened,  SnR  steelhead;  and  up  to 
600  juvenile,  threatened,  SnR  steelhead 
are  proposed  to  be  captured,  handled, 
and  released  using  backpack 
electrofishing,  seining,  angling,  and 
screw  traps.  Up  to  3  percent  of  the  ESA- 
listed  juvenile  salmon  and  steelhead 
handled  may  be  indirectly  killed. 

Permit  1370~modification  1 

Dated:  )une  6,  2002. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  02-14669  Filed  6-10-02;  8:45  am] 

BILUNQ  COOE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Office  of  the  Secretary;  Federai 
Adviaory  Committee  for  Air  Force 
Academy  Academic  and  inatitutional 
Programs 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of 
forthcoming  meeting  of  the  Federal 
Advisory  Committee  for  Air  Force 
Academy  Academic  and  Institutional 
Programs.  The  purpose  of  this  meeting 
is  to  consider  morale  and  discipline,  the 
curriculum,  instruction,  physical 
equipment,  fiscal  affairs,  academic 
methods,  and  other  matters  relating  to 
the  Academy.  Certain  sessions  of  these 
meetings  will  be  closed  to  the  public. 
DATES:  June  25,  2002. 
ADDRESSES:  Washington  DC,  Capital 
Building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Steve  Sandridge  or  Ms.  Sue 
Christensen,  Institutional  Events,  HQ 
USAFA/XPO,  2304  Cadet  Drive,  Suite 
300.  USAF  Academy  CO  80840-5002, 
(719) 333-3832. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doc.  02-14540  Filed  6-10-02;  8:45  am] 

MJJNGCOOE  S001-06-P 


DEPARTMENT  OF  EDUCATION 

Information  Quality  Guidelines 

AGENCY:  Office  of  the  Chief  Information 
Officer.  Department  of  Education. 


ACTION:  Notice  of  reopening  and 
extension  of  public  comment  period. 

SUMMARY:  This  dociunent  extends  the 
comment  period  for  the  Department  of 
Education's  draft  Information  Quality 
Guidelines.  On  May  1,  2002,  the 
Department  of  Education  published  in 
the  Federal  Register  (67  FR  21641)  a 
notice  of  availability  of  these  guidelines 
for  public  comment  by  May  31.  200i. 
We  are  now  reopening  the  comment 
period  and  extending  the  deadline  to 
June  17,  2002,  in  order  to  give  the 
public  more  time  to  comment  on  the 
draft  guidelines. 

DATES:  We  must  receive  yoiu-  comments 
on  or  before  Jime  17,  2002. 
ADDRESSES:  Address  all  comments  about 
the  guidelines  to  Office  of  the  Chief 
Information  Officer,  U.S.  Department  of 
Education,  7th  and  D  Streets,  SW.,  room 
4082,  Washington,  DC  20202-4580.  If 
you  prefer  to  send  your  comments 
through  the  Internet,  use  the  following 
address:  ocio.section515@ed.gov.  You 
must  include  the  term  "Section  515 
Information  Quality  Guidelines"  in  the 
subject  line  of  your  electronic  message. 
You  may  also  fax  your  comments  to  us 
at  (202)  708-9346. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  Copy  of  the  Guidelines  and  Further 
Information:  The  guidelines  are 
available  through  the  Internet  at  the 
following  site:  www.ed.gov/offices/ocio/ 
sections  1 5/index.h  tml  Alternatively , 
you  may  contact  Veena  Bhatia,  U.S. 
Department  of  Education,  7th  and  D 
Streets,  SW..  room  4036-16, 
Washington,  DC  20202-4651. 
Telephone:  (202)708-9279. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  jvivw.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  fr-ee 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Govermnent 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 
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Note:  The  official  version  of  this  document 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 


1 1  Dated:  June  3,  2002. 
Craig  B.  Luigart, 

Chief  Information  Officer. 

[FR  Doc.  02-14589  Filed  6-10-02;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Energy. 
ACTION:  Notice  and  request  for 
conunents. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  submitted  the  proposed 
collection  of  information  described  in 
this  notice  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  The  proposed 
collection  of  information  would 
implement  a  statutory  requirement  that 
Technology  Transfer  Ombudsmen 
report  quarterly  on  complaints  they 
receive. 

DATES:  Comments  regarding  this 
collection  of  information  should  be 
received  by  July  11,  2002. 
ADDRESSES:  Written  comments  may  be 
submitted  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attn:  0MB  Desk 
Officer  for  DOE,  Room  10202,  New 
Executive  Office  Building,  725  17th 
Street.  NW..  Washington.  DC  20503.  A 
copy  of  the  comments  also  should  be 
sent  to:  Susan  L.  Frey,  Director.  Records 
Management  Division  (IM-11),  Office  of 
Records  and  Business  Management, 
Office  of  the  Chief  Information  Officer, 
U.S.  Department  of  Energy, 
Germantown,  Maryland  20874-1290. 
SUPPLEMENTARY  INFORMATION:  DOE 
proposed  the  following  collection  of 
information  on  March  25,  2002  (67  FR 
13614);  no  public  comments  were 
received: 

(1)  OMB No.:  New;  (2)  Collection 
Title:  Technology  Partnerships 
Ombudsmen  Reporting  Requirements; 
(3)  Type  of  Review:  New  collection;  (4) 
Purpose:  This  collection  of  information 
would  implement  a  provision  in  the 
Technology  Commercialization  Act  of 
2000  (Pub.  L.  106-404)  that  requires 
Technology  Transfer  Ombudsmen 
appointed  by  DOE  national  laboratories 


to  report  quarterly  on  the  number  and 
nature  of  complaints  and  disputes 
received  and  the  Ombudsman's 
assessment  of  their  resolution;  (5) 
Estimated  Number  of  Respondents:  24 
Technology  Transfer  Ombudsmen;  (6) 
Estimated  Number  of  Burden  Hours:  100 
(Quarterly  times  24  respondents). 
Request  for  Comments:  OMB  is 
particularly  interested  in  comments 
which  address:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary:  (2)  the  accuracy  of  DOE's 
estimate  of  the  burden  of  the  proposed 
information  collection;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
choose  to  respond. 

Statutory  Authority:  44  U.S.C.  3507(a)(1). 

Susan  L.  Frey, 

Director,  Records  Management  Division, 
Office  of  Records  and  Business  Management, 
Office  of  the  Chief  Information  Officer, 
Department  of  Energy. 
[FR  Doc.  02-14610  Filed  6-10-02;  8:45  am) 
BILUNO  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-342-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERQ  Gas  Tariff 

June  5,  2002. 

Take  notice  that  on  May  31,  2002, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  proposed  to 
become  effective  June  1,  2002: 

Fifty-Second  Revised  Sheet  No.  8 
Fifty-Second  Revised  Sheet  No.  9 
Fifty-First  Revised  Sheet  No.  13 
Sixty-Third  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.9  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 
changes  would  decrease  current 
quarterly  Above-Market  Dakota  Cost 


recoveries  from  S3,099,144  to 
$2,872,498. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections    . 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14604  Filed  6-10-02;  8:45  am) 

BILUNO  COOE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-343-000) 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  5,  2002. 

Take  notice  that  on  May  31,  2002 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  its 
annual  Fuel  Retention  Adjustment  filing 
pursuant  to  Section  31  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

Eastern  Shore  states  that  Section  31. 
"Fuel  Retention  Adjustment",  specifies 
that  with  no  less  than  thirty  (30)  days 
prior  notice.  Eastern  Shore  shall  file 
with  the  Commission  revised  tariff 
sheets  containing  a  re-determined  Fuel 
Retention  Percentage  (FRP)  for  affected 
transportation  rate  schedules  to  be 
effective  July  1  of  each  year.  Such  FRP 
is  designed  to  reimburse  Eastern  Shore 
for  the  cost  of  its  Gas  Required  for 
Operations  ("GRO")  which  consists  of 
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(a)  gas  used  for  compressor  fuel  and  (b) 
gas  otherwise  used,  lost  or  unaccounted 
for,  in  its  operations.  Eastern  Shore's 
FRP  is  calculated  by  determining  the 
GRO  quantities  attributable  to  system- 
wide  operations  for  the  affected 
transportation  rate  schedules  using  the 
last  twelve  (12)  month  period  for  which 
actual  data  is  available  and  then 
dividing  such  quantity  by  the 
transportation  quantities  received  by 
Eastern  Shore  for  the  corresponding 
twelve  (12)  month  period. 

Eastern  Shore  states  that  as  shown  in 
its  filing.  Eastern  Shore's  calculated  FRP 
is  .30%,  a  decrease  of  .08%  from  the 
current  FRP  in  effect. 

Eastern  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magdie  R.  Salas, 

Secretary. 

(PR  Doc.  02-14605  Filed  6-10-02;  8:45  am) 

BNXMQ  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-344-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Compliance 
Rling 

June  5,  2002. 

Take  notice  that  on  May  31,  2002, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  1-A:  Twenty-eighth 
Revised  Sheet  No.  5.  GTN  requests  that 
the  above-referenced  tariff  sheet  become 
effective  July  1,  2002. 

GTN  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Paragraph  37  of 
the  terms  and  conditions  of  First 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff,  "Adjustment  for  Fuel,  Line 
Loss  and  Other  Unaccounted  For  Gas 
Percentages."  These  tariff  changes 
reflect  that  GTN's  fuel  and  line  loss 
surcharge  percentage  will  decrease  to 
0.0002%  per  Dth  per  pipeline-mile  for 
the  six-month  period  begiiming  July  1, 
2002.  Also  included,  as  required  by 
Paragraph  37,  are  workpapers  showing 
the  derivation  of  the  ciurent  fuel  and 
line  loss  percentage  in  effect  for  each 
month  the  fuel  tracking  mechanism  has 
been  in  effect. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jiuisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14606  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ02-1.15-000] 

PH  Generating  Statutory  Trust  A; 
Notice  of  Amendment  to  Application 
for  Commission  Determination  of 
Exempt  Wholesale  Generator  Status 

June  5.  2002. 

Take  notice  that  on  May  30,  2002,  PH 
Generating  Statutory  Trust  A 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  an  amendment  to  its 
application  for  determination  of  exempt 
wholesale  generator  status  filed  in  this 
proceeding  on  April  8,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
WHTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  Jime  12,  2002. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14602  Filed  6-10-02;  8:45  am] 

BILUNO  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-345-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Filing  and  Request  for  Waiver 

June  5,  2002. 

Take  notice  that  on  May  31,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a 
revised  accounting  of  Tennessee's  take- 
or-pay  transition  costs  and  a  request  for 
waiver  of  the  requirement  that 
Tennessee  restate  its  take-or-pay 
transition  surcharges. 

Tennessee  states  that  this  filing  of  the 
revised  accoimting  is  in  compliance 
with  Article  XXV  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  Tennessee 
further  states  that  the  request  for  waiver 
is  based  on  the  fact  that  Tennessee  has 
not  inciured  any  significant  recoverable 
take-or-pay  costs  since  its  last  filing  on 
November  30,  2001. 

Tennessee  states  that  copies  of  the 
filing  has  been  mailed  to  all  affected 
customers  and  state  regulatory 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14607  Filed  6-10-02;  8:45  am] 

HLUNG  CODE  «717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 894-000,  at  al.] 

Bethlehem  Steel  Corporation,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  3,  2002. 

The  foUouring  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Bethlehem  Steel  Corporadon 

[  Docket  No.  ER02-1 894-000] 

Take  notice  that  on  May  23,  2002, 
Bethlehem  Steel  Corporation 
(Bethlehem  Steel)  tendered  for  filing 
under  Section  205  of  the  Federal  Power 
Act,  a  rate  schedule  for  reactive  services 
provided  to  the  Pennsylvania-New 
Jersey-Maryland  Interconnection,  L.L.C. 
(PJM)  transmission  grid  from  Bethlehem 
Steel's  Pennwood  facility. 

Bethlehem  Steel  requests  an  effective 
date  on  the  first  day  of  the  month 
immediately  following  Commission 
approval  of  the  filing.  Copies  of  this 
filing  were  served  upon  PJM. 

Comment  Date:  June  13,  2002. 

2.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-1 895-000] 

Take  notice  that  on  May  24,  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO)  filed  a  notice  a  Meter 
Service  Agreement  for  ISO  Metered 
Entities  (MSA)  between  the  ISO  and 
Yuba  City  Energy  Center,  LLC.  The  ISO 
requests  that  the  MSA  be  made  effective 
as  of  May  10,  2002. 

The  ISO  has  served  copies  of  this 
filing  upon  Yuba  City  Energy  Center, 
LLC  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Comment  Date:  Jime  14,  2002. 

3.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-1896-000] 

Take  notice  that  on  May  24,  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO)  filed  a  Participating 
Generator  Agreement  (PGA)  between  the 
ISO  and  Yuba  City  Energy  Center,  LLC. 
The  ISO  requests  that  the  PGA  be  made 
effective  as  of  May  10,  2002. 

The  ISO  has  served  copies  of  this 
filing  upon  Yuba  City  Energy  Center, 
LLC  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Comment  Date:  June  14,  2002. 


4.  California  Independent  System 
Operator  System 

(Docket  No.  ER02-1 897-000] 

Take  notice  that  on  May  24,  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO)  filed  a  notice 
concerning  the  termination  of  the 
Participating  Generator  Agreement 
(PGA)  between  the  ISO  and  POSDEF 
Power  Company,  L.P.  (POSDEF).  The 
ISO  requests  that  the  termination  of  the 
PGA  be  effective  as  of  April  30,  2002. 

The  ISO  has  served  copies  of  this 
filing  upon  POSDEF,  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  the  persons  listed  on  the  service  list 
for  Docket  No.  EROl-1 956-000. 

Comment  Date:  Jime  14,  2002. 

5.  CalifDmia  Independent  System 

[Docket  No.  ER02-1 898-000] 

Take  notice  that  on  May  24,  2002,  the 
California  Independent  System  Operator 
Corj&oration  (ISO)  filed  a  notice 
concerning  the  termination  of  the  Meter 
Service  Agreement  Tor  ISO  Metered 
Entities  (MSA)  between  the  ISO  and 
POSDEF  Power  Company,  L.P. 
(POSDEF).  The  ISO  requests  that  the 
termination  of  the  MSA  be  effective  as 
ofApril  30.2002. 

The  ISO  has  served  copies  of  this 
filing  upon  POSDEF,  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  the  persons  listed  on  the  service  list 
for  Docket  No.  EROl-1955-000. 

Comment  Date:  June  14,  2002. 

6.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-1 899-000] 

Take  notice  that  on  May  24,  2002,  the 
New  York  Independent  System 
Operator.  Inc.  (ISTYISO)  on  behalf  of  the 
Long  Island  Power  Authority  (LIPA), 
filed  proposed  revisions  to  the  NYlSO's 
Open  Access  Transmission  Tariff 
(OATT).  The  proposed  filing  would 
revise  LIPA's  wholesale  transmission 
service  charge. 

The  NYISO  has  requested  that  the 
Commission  make  the  filing  effective  on 
June  1,  2002.  A  copy  of  this  filing  was 
served  upon  all  signatories  of  the 
NYISO  OATT. 

Comment  Date:  June  14,  2002. 

7.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-1 900-000] 

Take  notice  that  on  May  24,  2002,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  revisions  to 
its  Market  Administration  and  Control 
Area  Services  Tariff  (Services  Tariff)  in 
order  to  ensure  the  deliverability  of 
energy  from  New  York  generators  that 
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have  committed  to  supply  installed 
capacity  to  external  control  areas. 

The  NYISO  has  served  a  copy  of  this 
Hling  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  to  ISO  New  England 
Inc.,  the  PJM  Interconnection,  L.L.C., 
the  New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  ]\me  14,  2002. 

8.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER02-1901-000I 

Take  notice  that  on  May  24,  2002, 
South  Carolina  Electric  &  Gas  CoQipany 
(SCE&G)  submitted  a  firm  point-to-point 
transmission  service  agreement  and  a 
non-firm  transmission  service 
agreement  (the  Agreements)  establishing 
UBS  AG,  London  Branch  (UBS  London) 
as  a  customer  under  the  terms  of 
SCE&G's  Open  Access  Transmission 
Tariff. 

SCE&G  requests  an  effective  date  of 
April  24,  2002,  for  the  Agreements. 
.Accordingly,  SCE&G  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
UBS  London  and  the  South  Carolina 
Public  Service  Commission. 

•  Comment  Date:  June  14,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing'  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Vf  agalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14573  Filed  6-l(M)2:  8:45  am) 

BILUNG  CODE  e717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 37-000,  et  al.] 

GNE,  LLC,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

)une  4,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  GNE.  LLC 

[Docket  No.  EG02-1 37-000] 

Take  notice  that  on  May  30,  2002, 
GNE.  LLC,  located  at  1024  Central 
Street,  Millinocket.  Maine,  04462,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Conmiission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

GNE,  LLC  is  a  Delaware  limited 
liability  company  that  will  own  and 
operate  six  hydroelectric  plants  located 
at  or  near  Berlin.  New  Hampshire  with 
a  total  nameplate  capacity  of 
approximately  30  megawatts  and  certain 
imdivided  joint  ownership  interests  in 
several  transmission  interconnection 
components  that  will  be  part  of  the 
eligible  facility.  GNE,  LLC  states  it  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  and  operating  all 
or  part  of  one  or  more  eligible  facilities 
and  selling  electric  energy  at  wholesale. 

Comment  Date:  Jime  25,  2002. 

2.  Ocean  Peaking  Power,  L^. 

[Docket  No.  EG02-1 38-000] 

Take  notice  that  on  May  29,  2002, 
Ocean  Peaking  Power,  L.P.  (the 
Applicant),  a  limited  partnership  with 
its  principal  place  of  business  at  111 
Broadway,  New  York,  NY  10006,  filed 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  Applicant  proposes  to  construct, 
own  and  operate  a  natural  gas-fired, 
simple  cycle  power  plant  to  be  located 
in  the  town  of  Lakewood.  New  Jersey. 
The  proposed  power  plant  will    • 


ultimately  have  a  nominally  rated 
generating  capacity  of  approximately 
500  MW,  although  at  conunencement  of 
commercial  operations  it  will  have  a 
nominally  rated  generating  capacity  of 
approximately  333  MW.  The  power 
plant  is  expected  to  commence 
commercial  operation  in  January  2003. 
All  capacity  and  energy  from  the  power 
plant  will  be  sold  exclusively  at 
wholesale. 
Comment  Date:  Jime  25.  2002 

3.  Buchanan  Generation,  LLC 

[Docket  No.  EG02-1 39-000] 

Take  notice  that  on  May  30,  2002, 
Buchanan  Generation,  LLC  (Buchanan), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  piu^uant  to 
Part  365  of  the  Commission's 
regulations. 

Buchanan,  a  Virginia  limited  liability 
company  whose  members  are  Buchanan 
Energy  Company  of  Virginia,  LLC  and 
CONSOL  Energy  Inc.,  states  that  it  is 
constructing  88  MW  of  natural  gas-fired 
generation  in  Buchanan  County, 
Virginia. 

Comment  Date:  June  25,  2002. 

4.  Sierra  Pacific  Power  Company 

[Docket  No.  ER02-254-002] 

Take  notice  that  on  May  29,  2002, 
Sierra  Pacific  Power  Compcmy  tendered 
for  filing  its  compliance  filing  making 
the  changes  to  the  executed 
Interconnection  and  Operation 
Agreement  between  Sierra  Pacific  Power 
Company  and  Duke  Energy  Washoe, 
LLC  required  by  the  Commission's  April 
30th  Order  in  this  docket. 

Comment  Date:  June  19,  2002. 

5.  Midwest  Independent  Transmission 
System  operator.  Inc. 

(Docket  No.  ER02-947-O021 

Take  notice  that.on  May  29,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing,  in  compliance  with 
the  Order  of  the  Federal  Energy 
Regulatory  Conmiission  (Commission) 
in  Midwest  Independent  Transmission 
System  Operator  Inc.,  99  FERC  H  61,112 
(2002)  and  pursuant  to  Section  205  of 
the  Federal  Power  Act  (FPA),  16  USC 
824d  (2000)  and  Section  385.205  of  the 
Commission's  regulations.  18  CFR 
385.205  (2001),  proposed  revisions  to 
Attachment  T  of  the  Midwest  ISO's 
Open  Access  Transmission  Tariff,  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1. 

Pursuant  to  the  Commission's 
regulations,  18  CFR  385.2010  (2001)',  the 
Midwest  ISO  has  served  this  filing  on 
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ill  parties  on  the  official  service  list  in 
this  proceeding.  In  addition,  the 
Midwest  ISO  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members. 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  June  19,  2002. 

6.  American  Electric  Power  Service 
Corporation 

Docket  No.  ER02-1 904-000) 

Take  notice  that  on  May  24,  2002,  the 
,  Vmerican  Electric  Power  Service 

"orporation  (AEPSC)  tendered  for  filing, 
four  Service  .Agreements,  which  include 
Service  Agreements  for  new  customers 
and  replacement  Service  Agreements  for 
existing  customers  under  the  AEP 
Companies'  Power  Sales  Tariffs.  The 
Power  Sales  Tariffs  were  accepted  for 
filing  effective  October  10, 1997  and 
have  been  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff 
Original  Volume  No.  5  (Wholesale  Tariff 
of  the  AEP  Operating  Companies)  and 
FERC  Electric  Tariff  Original  Volume 
No.  8,  effective  January  8. 1998  in 
Docket  No.  ER98-542-000  (Market- 
Based  Rate  Power  Sales  tariff  of  the 
CSW  Operating  Companies)  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  attached  Service  Agreements 
to  be  made  effective  on  or  prior  to  May 

,  2002. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
Indiana.  Kentucky.  Louisiana.  Michigan. 
Ohio.  Oklahoma.  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  Date:  June  14,  2002. 
.  UAE  Mecklenburg  Cogeneration  LP 

toocket  No.  ER02-1 902-000] 

I  TakenoticethatonMay  24.  2002, 
UAE  Mecklenburg  Cogeneration  LP 
tendered  for  filing  an  application  for 
authorization  to  sell  energy,  capacity 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Comment  Date:  June  14,  2002. 


if 


;'.i 


8.  FPL  Energy  Marcus  Hook,  L.P. 

[Docket  No.  ER02-1 903-000] 

Take  notice  that  on  May  24,  2002,  FPL 
Energy  Marcus  Hook,  L.P.  tendered  for 
filing  an  application  for  authorization  to 
sell  energy,  capacity  and  ancillary 
services  at  market-based  rates  pursuant 
to  section  205  of  the  Federal  Power  Act. 

Comment  Date:  Jime  14,  2002. 

9.  New  England  Power  Pool 

[Docket  No.  ER02-1905-000] 

Take  notice  that  on  May  24,  2002,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
two  Service  Agreements  for  Non-Firm 
Through  or  Out  Service  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  18  CFR  35.12  of  the  Commission's 
regulations. 

Acceptance  of  these  Service 
Agreements  will  recognize  the  provision 
of  Non-Firm  Through  or  Out  Service  to 
South  Eastern  Electric-Development 
Corporation  Development  Corporation 
and  South  Eastern  Generating 
Corporation  in  accordance  with  the 
provisions  of  the  NEPOOL  Open  Access 
Transmission  Tariff,  as  amended  and 
supplemented.  In  each  case,  an  effective 
date  of  July  1,  2002  for  commencement 
'of  transmission  service  has  been 
requested.  Copies  of  this  filing  were  sent 
to  all  NEPOOL  members,  the  New 
England  public  utility  commissioners 
and  all  parties  to  the  transactions. 

Comment  Date:  Jime  14,  2002. 

10.  The  Connecticut  Light  and  Power 
Company 

[Docket  No.  ER02-1 906-000] 

Take  notice  that  on  May  28,  2002, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  affiliate.  The 
Connecticut  Light  and  Power  Company 
(CL&P),  filed  an  executed  Engineering, 
Licensing,  Construction. 
Interconnection  and  Equipment 
Removal  Agreement — Waterside  Power 
Temporary  Emergency  Generation  by 
and  between  CL&P  and  Waterside 
Power,  L.L.C.  (Waterside),  designated  as 
Original  Service  Agreement  No.  92 
(Service  Agreement)  under  Northeast 
Utilities  System  Companies'  Open 
Access  Transmission  Tariff  (Tariff  No. 
9).  The  Service  Agreement  is  a  new 
agreement  establishing  the  terms  and 
conditions  under  which  an  emergency 
gas  turbine  electrical  generating  facility 
being  constructed  by  Waterside  in 
Stamford,  Connecticut  will  be 
temporarily  interconnected  to  CL&P's 
transmission  system. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Waterside,  and  that 


Waterside  fully  consents  to  and 
supports  this  filing.  NUSCO  and 
Waterside  request  an  effective  date  for 
the  Service  Agreement  of  June  1,  2002, 
and  request  any  waivers  of  the 
Commission's  regulations  that  may  be 
necessary  to  permit  such  an  effective 
date. 
Comment  Date:  June  18,  2002. 

11.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company  The  Potomac  EcUson 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER02-1907-000) 

Take  notice  that  on  May  28.  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  submitted 
a  Notice  of  Cancellation  of  service 
agreements  with  Customers  under 
Allegheny  Power's  Open  Access 
TransmissionService  Tariff.  Allegheny 
Power  has  requested  a  waiver  of  notice 
to  allow  the  cancellation  to  be  effective 
asof  April  1,2002. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Comtaission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  Date:  June  18,  2002. 

12.  Progress  Energy  Inc.  on  behalf  of 
Progress  Ventures.  Inc. 

[Docket  No.  ER02-1 908-000) 

Take  notice  that  on  May  28,  2002, 
Progress  Ventures,  Inc.  (Progress 
Ventures)  tendered  for  filing  executed 
Service  Agreements  between  Progress 
Ventures  and  the  following  eligible 
buyers,  Effingham  County  Power.  LLC, 
Rowan  County  Power,  LLC  and  MPC 
Generating,  LLC.  Service  to  these 
eligible  buyers  will  be  in  accordance 
with  the  terms  and  conditions  of 
Progress  Ventures  Market-Based  Rates 
Tariff,  FERC  Electric  Tariff  No.  1. 

Progress  Ventures  requests  an 
effective  date  of  May  1,  2002  for  each 
Service  Agreement.  Copies  of  the  filing 
were  served  upon  the  North  Carolina 
Utilities  Commission,  the  South 
Carolina  Public  Service  Commission,     . 
the  Florida  Public  Service  Commission 
and  the  Georgia  Public  Service 
Commission. 

Comment  Date:  June  18,  2002. 

13.  New  England  Power  Pool 

[Docket  No.  ER02-1 909-000] 

Take  notice  that  on  May  28,  2002.  the 
New  England  Power  Pool  (NEPOOL) 
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Participants  Committee  submitted  the 
Eighty-Fifth  Agreement  Amending  New 
England  Power  Pool  Agreement  (the 
Eighty-Fifth  Agreement),  which 
proposes  to  add  a  Financial  Assurance 
Policy  for  Non-Participant  FTR 
(Financial  Transmission  Right] 
Customers,  which  is  Attachment  O  to 
the  NEPOOL  Tariff.  This  Financial 
Assurance  Policy  would  complement 
the  implementation  of  NEPOOL's  FTR 
markets,  projected  to  occur  later  this 
year. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants.  Non- 
Participant  Transmission  Customers  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  Date:  Jime  18,  2002. 

14.  Arizona  Public  Service  Company 

(Docket  No.  ER02-1910-000] 

Take  notice  that  on  May  28,  2002. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  additions  to  several 
Interconnection  and  Operating 
Agreements  under  its  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Pinnacle  West  Energy,  Reliant 
Energy  Desert  Basin.  LLC,  the  Western 
Electricity  Coordinating  Council  and  the 
Arizona  Corporation  Commission. 

Comment  Date:  Jime  18,  2002. 

15.  Allegheny  Power 

(Docket  No.  ER02-191 1-000] 

Take  notice  that  on  May  24,  2002, 
West  Penn  Power  Company, 
Monongahela  Power  Company  and  The 
Potomac  Edison  Company,  all  doing 
business  as  Allegheny  Power  filed 
requisite  copies  of  executed  Transition 
Services  Agreements  between  Allegheny 
Power  and  the  City  of  New  Martinsville, 
West  Virginia,  The  City  of  Philippi. 
West  Virginia  and  Harrison  Rural 
Electrification  Association.  These 
should  be  substituted  for  the 
unexecuted  versions  contained  in  the 
original  filing  filed  on  March  28,  2002. 
Allegheny  Power  recites  that  the 
Transition  Services  Agreements  are 
needed  to  implement  the  PJM  West 
arrangements  and  divide  responsibility 
for  the  PJM  bill  between  the  customers 
and  Allegheny  Power. 

Comment  Date:  June  14.  2002. 

16.  Entergy  Services,  Inc. 

[Docket  No.  ER02-1 91 2-000] 

Take  notice  that  on  May  28,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.  (Entergy  Gulf 
States),  tendered  for  filing  six  copies  of 
a  Notice  of  Termination  of  the 
Interconnection  and  Operating 


Agreement  and  Generator  Imbalance 
Agreement  between  Entergy  Gulf  States 
and  Calcasieu  Development  Company, 
L.L.C. 

Comment  Date:  Jime  18,  2002. 

17.  Nevada  Power  Company 

[DockefNo.  ER02-1913-O00] 

Take  notice  that  on  May  29,  2002, 
Nevada  Power  Company  tendered  for 
filing  an  unexecuted  Interconnection 
and  Operation  Agreement  between 
Nevada  Power  Company  and  Gen  West, 
LLC. 
Comment  Date:  June  19,  2002. 

18.  Southern  Indiana  Gas  &  Electric 
Company 

(Docket  No.  ERO 2-1 9 14-000] 

Take  notice  that  on  May  29,  2002, 
Southern  Indiana  Gas  &  Electric 
Company  (SIGECO),  tendered  for  filing 
an  executed  Service  Agreement  for 
Generator-Related  Ancillary  Services 
between  SIGECO  and  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  under 
SIGECO's  FERC  Electiic  Tariff,  Second 
Revised  Volume  No.  3. 

SIGECO  respectfully  requests  that  the 
Service  Agreement  become  effective  on 
February  1,  2002,  the  date  service 
commenced  and  the  date  upon  which 
the  Commission  has  previously  made 
the  Service  Agreement  effective  in 
Docket  No.  ER02-997-000.  Copies  of 
the  filing  were  served  upon  the  above- 
mentioned  company  and  the  Indiana 
Utility  Regulatory  Commission. 
Comment  Date:  Jime  19.  2002. 

19.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-1 91 5-000] 

Take  notice  that  on  May  28,  2002,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
six  (6)  non-redacted,  confidential  copies 
and  six  (6)  redacted,  non-confidential 
copies  of  Service  Agreements  for  the 
sale  of  power  by  AEPSC,  which  are 
greater  than  one  year  in  length.  The 
Power  Sales  Tariffs  were  accepted  for 
filing  effective  October  10, 1997  and  has 
been  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff 
Original  Volume  No.  5  (Wholesale  Tariff 
of  the  AEP  Operating  Companies)  and 
FERC  Electric  Tariff  Original  Volume 
No.  8,  Effective  January  8, 1998  in 
Docket  ER  98-542-000  (Market-Based 
Rate  Power  Sales  Tariff  of  the  CSW 
Operating  Companies).  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  attached  Service  Agreements 
to  be  made  effective  on  or  prior  to  May 
1,  2002. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 


Regulatory  Commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 
Comment  Date:  June  18,  2002. 

20.  Rainy  River  Energy  Corporation 

(Docket  No.  ER02-1916-000] 

Take  notice  that  on  May  28,  2002,  the 
Rainy  River  Energy  Corporation  (RREC) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Long-Term 
Capacity  and  Energy  Purchase  Contract 
between  RREC  and  Wisconsin  Public 
Power  Inc.,  a  Long-Term  Capacity  and 
Energy  Purchase  Contract  between 
RREC  and  Madison  Gas  and  Electric 
Company,  an  EEI  Master  Power 
Purchase  and  Sale  Agreement  and 
Transaction  Confirmation  for  the  sale  of 
80  MW  for  12.5  months  to  Wisconsin 
Electric  Power  Company  to  be  effective 
May  1,  2002. 

Coniment  Date:  June  18,  2002. 

21.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-1917-000] 

Take  notice  that  on  May  28,  2002, 
Southern  Company  Services,  Inc.  (SCS)," 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
Southern  Companies),  filed  three 
transmission  service  agreements  under 
the  Open  Access  Transmission  Tariff  of 
Southern  Companies  (FERC  Electric 
Tariff,  Fourth  Revised  Volume  No.  5) 
(Tariff).  Specificadly,  these  agreements 
are  as  follows:  (1)  One  firm  point-to- 
point  transmission  service  agreement 
with  Morgan  Stanley  Capital  Group,  Inc. 
(Service  Agreement  No.  450);  (2)  one 
firm  point-to-point  transmission  service 
agreement  with  Williams  Energy 
Marketing  &  Trading  Company  (Service 
Agreement  No.  451);  and  (3)  one 
rollover  firm  point-to-point 
transmission  service  agreement  with 
Exelon  Generation  Company,  LLC  (First 
Revised  Service  Agreement  No.  397). 

Comment  Date;  June  18,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  willbe 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
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motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  02-14574  Filed  6-10-02;  8:45  am] 

BH.UNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -438-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Availability  of  the  Environmental 
Assessment  for  the  Proposed  Roclcies 
Expansion  Project 

June  5,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Northwest  Pipeline  Corporation 
(Northwest)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  ("Rockies  Expansion  Project"), 
with  appropriate  mitigating  measures  as 
recommended,  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  EA  evaluates 
alternatives  to  the  proposal,  including 
system  alternatives,  route  alternatives, 
and  route  variations. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  facilities  in  Wyoming  and 
Idaho.  The  purpose  of  the  Rockies 
Expansion  Project  is  to  allow  Northwest 
to  expand  its  physical  north  flow 
capacity  by  constructing  and  operating 
six  loops  totaling  about  91.1  miles  as 
follows: 

•  Muddy  Creek  Loop:  30.6  miles  of 
30-inch-diameter  pipeline  in 


Sweetwater  and  Lincoln  Counties, 
Wyoming; 

•  Kemmerer  Loop:  15.5  miles  of  30- 
inch-diameter  pipeline  in  Lincoln 
County; 

•  Pegram  Loop:  11.2  miles  cf  24-inch- 
diameter  pipeline  in  Lincoln  County; 

•  Soda  Springs  Loop:  19.6  miles  of 
24-inch-diameter  pipeline  in  Bear  Lake 
County,  Idaho; 

•  Lava  Loop:  9.4  miles  of  24-inch- 
diameter  pipeline  in  Caribou  County, 
Idaho;  and 

•  Pocatello  Loop:  4.8  miles  of  24- 
inch-diameter  pipeline  in  Bannock 
County,  Idaho. 

Northwest  also  proposes  to  uprate  or 
otherwise  modify  seven  of  its  existing 
compressor  stations  as  follows: 

•  Green  River  Compressor  Station: 
compressor  uprating  of  970  horsepower 
(hp): 

•  Muddy  Creek  Compressor  Station: 
compressor  uprating  of  2,117  hp; 

•  Pegram  Compressor  Station: 
compressor  reconfiguration  with  no 
change  in  horsepower; 

•  Lava  Compressor  Station: 
compressor  uprating  and  installation  of 
a  new  compressor  to  increase  5,077  hp; 

•  Pocatello  Compressor  Station: 
compressor  reconfiguration  with  no 
change  in  horsepower; 

•  Burley  Compressor  Station: 
replacement  of  three  compressors  with 
two  new  units  to  increase  9,400  hp,  and 
installation  of  two  portable  units  to 
augment  compression  by  2,660  hp  when 
needed;  and 

•  Buhl  Compressor  Station: 
compressor  reconfiguration  and 
installation  of  a  new  compressor  to 
increase  4,700  hp. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street  NE.,  Room  2A, 
Washington,  DC  20426,  (202)  208^1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state,  and  local  agencies;  public 
interest  groups;  interested  individuals; 
newspapers;  libraries;  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please  follow 
these  instructions  carefully  to  ensure 
that  your  comments  are  received  in  time 
and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Magalie  R.  SaJas. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE.,  Room 
lA,  Washington,  DC  20426; 


•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  1,  PJ-ll.l; 

•  Reference  Docket  No.  CPOl-438- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  5.  2002. 

Comments  may  also  be  filed 
electronically  via  the  internet  in  lieu' of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
vnviv./erc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to  be  a 
party  to  the  proceeding  must  file  a 
motion  to  intervene  pursuant  to  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214) '.  Only  intervenors  have  the 
right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  (direct  line)  or  you 
can  call  the  FERC  operator  at  1-800- 
847-8885  and  ask  for  External  Affairs. 
Information  is  also  available  on  the 
FERC  website  (www.ferc.gov)  using  the 
"RIMS"  link  2  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 


^  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 

2  The  Commission  is  in  the  process  of  replacing 
RIMS  and  CIPS  with  the  Federal  Energy  Regulatory 
Records  Information  System  (FERRIS).  If  RIMS  or 
CIPS  cannot  be  found  at  the  identified  Commission 
web  sites.  FERRIS  can  be  used  to  access 
information. 
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CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14601  Filed  6-10-02;  8:45  am] 

BHJJNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Application  for  Temporary 
Suapenaion  of  Water  Releaae 
Schedule  and  Solicitation  of 
Commenta,  Motiona  To  Intervene,  and 
Proteata 

June  5.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Temporary 
suspension  of  water  release  schedule. 

b.  Project  No:  2861-043. 

c.  Date  Filed:  March  26,  2002. 

d.  Applicant:  New  Hampshire 
Departinent  of  Enviroiunental  Services- 
Water  Resources  Division  and  Pontook 
Operating  Limited  Partnership 
(licensees). 

e.  Name  of  Project:  Pontook  Project. 

f.  Location:  The  project  is  located  on 
the  Androscoggin  River  in  Coos  County, 
New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791  (a)  825{r)  and  sections 
799  and  801. 

h.  Applicant  Contact  Maureen 
Winters,  Kleinschmidt  Associates,  75 
Main  Street,  PO.  Box  576,  Pittsfield,  ME 
04967,  (207)  487-3328. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
John  Mark  at  (212)  273-5940,  or  e-mail 
address:  john.mark@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  21,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2861-043)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request  The 
licensees  are  requesting  Commission 
approval  to  suspend  scenic  and 
recreational  flows  during  August  and 
September  2002  for  construction  related 
to  replacing  the  dam  gate  structure  at 
the  hydroelectric  project. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 


inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  foUow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  OR 
"MOTION  TO  INTERVENE ',  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conmients.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  imder  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14603  Filed  6-10-02;  8:45  am] 

BILUNG  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Weatem  Area  Power  Adminiatration 

Weatem  Area  Colorado  Miaaourl 
Control  Area  Er>ergy  Imbalance 
Service— Rate  Order  No.  WAPA-97 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 

summary:  The  Secretary  of  the 
Department  of  Energy  (DOE)  confirmed 
and  approved  Rate  Order  No.  WAPA-97 
and  Rate  Schedule  L-AS4,  which 
placed  into  effect  the  provisional 
formula  rate  for  Energy  Imbalance 
Service  for  the  Western  Area  Colorado 
Missouri  control  area  (WACM).  The 
provisional  formula  rate  will  remain  in 
effect  imtil  the  Federal  Energy 
Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  it  into 
effect  on  a  final  basis  or  until  it  is 
replaced  by  another  rate.  The 
provisional  formula  rate  will  provide 
sufficient  revenue  to  pay  all  assigned 
costs. 

DATES:  This  provisional  formula  rate 
will  become  effective  on  an  interim 
basis  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after  July 
1,  2002.  It  will  remain  in  effect  pending 
FERC's  approval  of  it  or  a  substitute 
formula  rate  on  a  final  basis  through 
March  31,  2003,  or  until  superseded. 
FOR  FURTHER  INFORMATKJN  CONTACT:  Mr. 
Daniel  T.  Payton,  Rates  Manager,  Rocky 
Mountain  Customer  Service  Region, 
Western  Area  Power  Administration, 
5555  East  Crossroads  Boulevard, 
Loveland,  CO  80538-8986,  telephone 
(970)  461-7442,  e-mail 
dpayton@wapa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Deputy  Secretary  approved  the  existing 
Rate  Schedule  Lr-AS4  for  Energy 
Imbalance  Service  on  March  23, 1998 
(Rate  Order  No.  WAPA-80,  63  FR 
16778,  April  6,  1998).  FERC  confirmed 
and  approved  the  formula  rate 
schedules  on  July  21, 1998,  imder  FERC 
Docket  No.  EF98-5181-000  (84  FERC 
61,066).  The  existing  formula  rate 
became  effective  on  April  1, 1998,  and 
is  approved  through  March  31<,  2003. 
Rate  Schedule  L-AS4  will  be  amended 
as  necessary  to  incorporate  the  terms  of 
this  provisional  formula  rate,  which  is 
needed  to  adequately  recover  the  cost  of 
energy  purchased  when  entities 
conducting  business  within  WACM  are 
unable  to  match  their  resources  and 
obligations  accurately. 

The  existing  rate  schedule  provides 
for  the  ability  to  charge  100  mills  per 
kilowatt-hour  for  imder  deliveries 
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Occurring  more  than  five  times  per 
month  outside  of  a  bandwidth  of  ±  1.5 
percent.  For  over  deliveries  outside  the 
bandwidth,  the  current  rate  schedule 
provides  for  the  transmission  customer 
(customer)  to  be  credited  up  to  50 
percent  of  the  regional  average  monthly 
price  for  non-firm  purchases.  Within  the 
bandwidth,  the  customer  and  Western 
Area  Power  Administration  (Western) 
exchange  energy. 

There  has  been  a  great  deal  of  price 
volatility  over  the  last  year,  with  on- 
peak  prices  ranging  from  a  high  of  $537 
per  megawatthour  (MWh),  to  a  low  of 
$23  per  MWh.  WACM,  as  a  control  area 
operator,  must  balance  resources  against 
obligations.  As  such,  in  times  of  deficit 
energy,  WACM  must  purchase  energy  to 
keep  the  control  area  in  balance.  The 
existing  100-mill  charge  is  inadequate  to 
repay  the  costs  of  balancing  energy  in  a 
high-cost  market.  At  other  times,  it  may 
be  excessive.  This  proposed  pass- 
through  cost  methodology  will  result  in 
»D  equitable  recovery  of  expenses. 
I  Any  change  to  Energy  Imbalance 
Service  will  be  as  set  forth  in  a  revision 
to  this  schedule  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  service 
agreement. 

Provisional  Formula  Rate  for  Energy 
Imbalance  Service 

The  provisional  formula  rate  for 
Energy  Imbalance  Service  is  designed  to 
recover  purchase  power  costs  made  to 
balance  energy  requirements  within 
WACM.  This  provisional  formula  rate 
establishes  a  bandwidth  of  ±  5  percent 
(10  percent  total  bandwidth),  with  a 
minimum  deviation  of  2  MW. 

Within  the  bandwidth,  the  gross 
energy  imbalance  for  each  applicable 
customer  within  WACM  shall  be  totaled 
and  netted  to  determine  an  aggregate 
energy  imbalance  for  WACM.  For  both 
over  and  imder  deliveries,  the  customer 
will  receive  a  credit  or  charge  equal  to 
the  weighted  average  real-time  sale  or 
purchase  price. 

Outside  the  bandwidth,  each 
customer's  energy  imbalance  will  be 
calculated  separately.  For  over 
deliveries,  the  customer  will  be  credited 
SO  percent  of  the  weighted  average  real- 
time sale  price.  For  under  deliveries,  the 
customer  will  be  charged  150  percent  of 
the  weighted  average  real-time  purchase 
price. 

Customers  will  be  granted  bandwidth 
expansions  in  certain  cases  for 
contributions  to  frequency  bias,  large 
thermal  resources,  and  loss  of  a  physical 
resource.  The  conditions  for  bandwidth 
expansion  in  these  cases  are  outlined  in- 
depth  in  the  rate  order. 


This  provisional  formula  rate  is 
developed  pursuant  to  the  Department 
of  Energy  (Organization  Act  (42  U.S.C. 
7101-7352),  through  which  the  power 
marketing  functions  of  the  Secretary  of 
the  Interior  and  the  Bureau  of 
Reclamation  under  the  Reclamation  Act 
of  1902  (ch.  1093,  32  Stat.  388),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)),  and 
other  acts  that  specifically  apply  to  the 
project  involved,  were  transferred  to 
and  vested  in  the  Secretary  of  Energy. 

By  Delegation  Order  No.  00-0037.00 
published  December  6,  2001,  the 
Secretary  delegated:  (1)  The  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  non-exclusive 
basis  to  Western's  Administrator;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC). 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  part  903,  effective 
September  18,  1985  (50  FR  37835),  have 
been  followed  by  Western  in  developing 
this  provisional  formula  rate. 

Rate  Order  No.  WAPA-97, 
confirming,  approving,  and  placing  the 
proposed  WACM  Energy  Imbalance 
Service  rate  into  effect  on  an  interim 
basis,  is  issued.  New  Rate  Schedule  L- 
AS4  will  be  submitted  promptly  to 
FERC  for  confirmation  and  approval  on 
a  final  basis. 

Dated:  May  30.  2002. 
Spencer  Abraham, 

Secretary. 

Department  of  Energy 
Secretary 

[Rate  Order  No.  WAPA-97] 

In  the  Matter  of:  Western  Area  Power 
Administration  Rate  Adjustment  for 
Western  Area;  Colorado  Missouri 
Energy  Imbalance  Service;  Order 
Confirming,  Approving,  and  Placing  the 
Western  Area  Colorado  Missouri 
Control  Area  Energy  Imbalance  Service 
Rate  Into  Effect  on  an  Interim  Basis. 

This  Energy  Imbalance  Service 
formula  rate  is  established  pursuant  to 
section  302  of  the  Department  of  Energy 
(DOE)  Organization  Act,  42  U.S.C. 
7101-7352.  through  which  the  power 
marketing  functions  of  the  Secretary  of 
the  Interior  and  the  Bureau  of 
Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902  (ch.  1093,  32 


Stat.  388),  as  amended  and 
supplemented  by  subsequent 
enactments,  primarily  section  9(c)  of  the 
Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c)),  and  other  acts 
specifically  applicable  to  the  project 
involved,  were  transferred  to  and  vested 
in  the  Secretary  of  Energy  (Secretary). 

By  Delegation  Order  No.  00-037.00 
pubhshed  December  6,  2001,  the 
Secretary  delegated:  (1)  The  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  non-exclusive 
basis  to  Western's  Administrator.  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC). 

Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
are  found  in  10  CFR  part  903. 
Procedures  for  approving  power 
marketing  administration  rates  by  FERC 
are  found  in  18  CFR  part  300. 

Acronyms^erms  and  Definitions . 

Acronym/Term  and  Definition 

ACE — Area  Control  Error. 

AGC — Automatic  Generation  Control:  a 

closed  loop  control  system  where 

generation  normally  responds  to  errors  in 

energy  balance. 
DOE — Department  of  Energy. 
Energy  Imbalance  Service — Service  provided 

when  there  is  a  difference  between  a 

customer's  resources  and  obligations 

within  the  control  area. 
FEflC— Federal  Energy  Regulatory 

Commission. 
FRR — Frequency  Responsive  Reserves 
LAP — Loveland  Area  Projects. 
LSE — Load-Serving  Entity. 
minor  rate  adjustment  A  rate  adjustment  that 

results  in  an  annual  revenue  increase  of 

less  than  1  percent. 
^fW — Megawatt;  unit  of  power  equal  to  1.000 

kilowatts. 
MWh — Megawatthour;  energy  delivered 

when  1  MW  is  supplied  over  1  hour. 
M\^AR — Megavar.  equal  to  1 ,000  kilovolt- 

amperes  reactive  (VAR). 
MV-90— WACM/RMR's  metering  database. 
A^EflC— North  America  Electric  Reliability 

Council  (or  its  successors). 
NITS — Network  Integration  Transmission 

Service. 
OATT — Open  Access  Transmission  Tariff. 
Obligations — Delivery  of  energy  in  the  name 

of  the  LSE  or  PSE  to  physical  metered 

delivery  points  (load)  or  to  load  of  another 

entity  by  way  of  scheduled  sales  from 

inside  or  outside  of  WACM. 
±%Bandwidth — A  percentage  of  metered 

load  as  measured  directly  at  the  loads  or 

calculated  by  boundar>'  metering. 
PSE — Purchasing/Selling  Entity. 
Rate  Order  No.  IVAPA-flO— Rate  Order  for 

Loveland  Area  Projects  Transmission  and 

Ancillary  Services.  Effective  April  1.  1998. 
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Rate  Schedule  L-AS4— Rate  Schedule  filed 

within  Rate  Order  No.  WAPA-80  for 

Energy  Imbalance  Service. 
real-time — Purchase  or  sale  made  for 

immediate  next  hour  or  hours. 
Resources — Receipt  of  energy,  either  from 

customer  rights  to  physical  metered 

generation  within  WACM  or  scheduled 

purchase  traceable  to  another  entity's 

generation  from  inside  or  outside  WACM. 
RMR — Rocky  Mountain  Customer  Service 

Region. 
RMRG — Rocky  Mountain  Reserve  Group. 
lVy4CM— Western  Area  Colorado  Missouri 

control  area. 
VVECG— Western  Electric  Coordinating 

Council,  Western  Systems  Coordinating 

Council  successor  agency. 
Western — Western  Area  Power 

Administration,  U.S.  Department  of 

Energy. 

Effective  Date 

This  provisional  formula  rate  will 
become  effective  on  an  interim  basis  on 
the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  July  1, 
2002,  and  will  be  in  effect  pending 
FERC's  approval  of  it  or  a  substitute 
fonnula  rate  on  a  final  basis  through 
March  31,  2003,  or  until  superseded. 
This  formula  rate  will  be  applied  under 
existing  transmission  contracts. 
Western's  OATT,  and  any  subsequent 
agreements  required.  It  will  replace 
Schedule  L-AS4,  Energy  Imbalance 
Service,  updated  October  1,  2001. 

Public  Notice  and  Comment 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  part  903,  have  been 
followed  by  Western  in  the 
development  of  this  formula  rate  and 
schedule.  The  provisional  formula  rate 
for  Energy  Imbalance  Service  represents 
an  increase  of  less  than  1  percent  in 
total  LAP  revenues;  therefore,  it  is  a 
minor  rate  adjustment  as  defined  at  10 
CFR  part  903.2(f)(1).  The  distinction 
lietween  a  minor  and  a  major  rate 
adjustment  is  used  only  to  determine 
the  public  procedures  for  the  rate 
adjustment. 

The  following  is  a  sununary  of  the 
steps  Western  took  to  ensure 
involvement  of  interested  parties  in  the 
rate  adjustment  process: 

1.  On  December  20,  2001,  RMR 
published  a  Notice  of  Proposed  Rate  in 
the  Federal  Register  for  revision  of 
existing  Energy  Imbalance  Service  Rate 
Schedule  L-AS4.  The  public  comment 
period  was  to  end  January  31,  2002. 

2.' An  informal  public  information 
meeting  was  held  on  January  15,  2002. 
Fifteen  entities  were  represented  at  the 
meeting. 

3.  Based  upon  written  comments 
received  prior  to  January  31.  2002,  the 


end  of  the  public  comment  period,  RMR 
extended  the  conunent  period  to 
February  28,  2002.  At  the  time  of  this 
extension,  RMR  also  delayed 
implementation  of  Energy  Imbalance 
Service  to  May  1,  2002. 

4.  In  response  to  requests  at  the 
January  15  information  meeting,  RMR 
electronically  transmitted  trial  bills  to 
customers  for  Energy  Imbalance  Service 
on  February  15,  2002,  to  provide 
customers  an  opportuiiity  to  view 
Energy  Imbalance  Service  calculations 
and  pricing. 

5.  Western  received  written  comments 
from  seven  parties  during  the  comment 
period. 

6.  On  March  29,  2002,  Western  sent 
a  letter  to  customers  stating  that  the 
scheduled  implementation  date  for 
Energy  Imbalance  Service  had  been 
changed  to  June  1,  2002 
(implementation  has  subsequently  been 
moved  to  July  1,  2002). 

The  following  organizations 
submitted  written  comments: 
Basin  Electric  Power  Cooperative,  Inc. 
Black  Hills  Power  &  Light 
Colorado  Springs  Utilities 
City  of  Torrington,  Wyoming 
Flathead  Electric  Cooperative,  Inc. 
Nebraska  Municipal  Power  Pool 

(Municipal  Energy  Agency  of 

Nebraska) 
Tri-State  Generation  and  Transmission 

Association,  Inc. 

Description  of  WACM 

WACM  is  operated  by  RMR  and  has 
within  its  borders  Federal  generating 
resources  from  the  Pick-Sloan  Missouri 
Basin  Program,  Fryingpan-Arkansas 
Project,  and  the  Colorado  River  Storage 
Project.  There  are  also  large  thermal 
generators  within  WACM  that  are  not 
Federal  resources,  such  as  the  Laramie 
River  Station  and  Craig  Powerplant, 
operated  by  Basin  Electric  Power 
Cooperative,  Inc.  and  Tri-State 
Generation  and  Transmission 
Association,  Inc.,  respectively.  A 
number  of  smaller  thermal  units  also 
exist  within  WACM. 

The  Federal  generation  is  currently 
the  only  generation  resource  that 
responds  to  energy  imbalances  within 
WACM.  The  thermal  generators  located 
within  WACM  are  either  not  on  AGC,  or 
are  operated  to  an  ACE  signal  that 
responds  only  to  their  sub-control  area. 

WACM  has  intercoimections  with 
seven  other  control  areas:  Nebraska 
Public  Power  District,  Western  Area 
Upper  Missouri  East,  Western  Area 
Upper  Missouri  West,  Public  Service 
Company  of  Colorado,  Public  Service 
Company  of  New  Mexico,  Pacificorp 
East,  and  Western  Area  Lower  Colorado. 


The  peak  load  within  WACM  is  about 
2,900  MW  with  approximately  4,700 
MW  of  generation,  1,000  MW  of  which 
is  Federal  generation. 

Energy  Imbalance  Service 

WACM  provides  Energy  Imbalance 
Service  when  there  is  a  difference 
between  a  customer's  resources  and 
obligations.  Energy  Imbalance  is 
calculated  as  resources  minus 
obligations  (adjusted  for  transmission 
and  transformer  losses)  for  any 
combination  of  scheduled  transfers/ 
transactions  integrated  over  each  hour. 

Resources  are  defined  as  actual 
generation  plus  scheduled  resources, 
imports,  or  receipts.  Obligations  are 
defined  as  actual  deliveries  plus 
scheduled  obligations,  exports  or 
deliveries  plus  losses  not  accoimted  for 
separately.  Some  deviation  fi'om  zero  is 
expected,  and  a  bandwddth  based  on 
metered  load  is  established  to 
accommodate  reasonable  variations 
from  an  exact  match.  Deviation  beyond 
an  acceptable  bandwidth  is  not 
considered  prudent  utility  practice. 
Through-schedules,  imports,  and 
exports  will  not  be  included  in  the 
determination  of  the  bandwidth. 

Balancing  energy  is  provided  by 
WACM,  most  of  which  must  be 
purchased  in  the  real-time  market. 

Existing  Rate  Schedule  and  Need  for 
Action 

The  rate  adjustment  is  needed  to 
adequately  recover  the  cost  of  energy 
purchased  when  entities  conducting 
business  within  WACM  are  imable  to 
match  their  resources  and  obligations. 

Rate  Schedule  L-AS4  currently 
provides  for  a  charge  of  100  mills  per 
kilowatt-hour  for  under  deliveries 
occurring  more  than  five  times  per 
month  outside  a  bandwidth  of  ±1.5 
percent.  For  over  deliveries  outside  the 
bandwidth,  the  current  rate  schedule 
provides  for  a  credit  of  50  percent  of  the 
regional  weighted  average  monthly 
price  for  non-firm  purchases.  Within  the 
bandwidth,  energy  is  exchanged 
between  the  customer  and  Western. 

There  has  been  a  great  deal  of  price 
volatility  over  the  last  year,  with  on- 
peak  prices  ranging  fi'om  a  high  of  $537 
per  MWh.  to  a  low  of  $23  per  MWh.  The 
existing  100-mill  charge  is  inadequate  to 
repay  the  expenses  of  balancing  energy 
in  a  high-cost  market.  At  other  times, 
100  mills  may  be  excessive.  The 
provisional  formula  rate  for  Energy 
Imbalance  Service  uses  a  cost-based 
methodology,  which  will  result  in  an 
equitable  assessment  of  expenses  to 
customers  and  WACM. 
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Applicability  of  Energy  Imbalance 
Service 


Energy  Imbalance  Service  will  apply 
to  any  entity  that  falls  into  one  or  more 
of  the  following  categories: 

1.  Those  serving  load  internal  to 
WACM. 

1 1  2.  Those  operating  or  holding 
scheduling  rights  to  generators  within 
WACM. 

3.  Those  receiving  scheduled 
resources  as  a  buyer  whose  load  is 
within  WACM  at  a  point  where  the 
buyer  is  the  PSE  at  that  Point  of 
Delivery  (POD). 

4.  Those  delivering  scheduled 
obligations  as  a  seller  whose  resource  is 
within  WACM  from  a  point  where  the 
seller  is  the  PSE  at  that  Point  of  Receipt 
(POR). 

Energy  Imbalance  Bandwidth 

WACM  is  establishing  a  bandwidth  of 
±5  percent  (based  on  customer  load) 
with  a  minimum  deviation  of  2  MW, 
applied  hoiu'ly  to  any  energy  imbalance 
that  occurs  as  a  result  of  a  difference  in 
the  customers'  resources  and 
obligations.  WACM  has  increased  the 
bandwidth  &t)m  ±1.5  percent  to  ±5 
percent  to  accommodate  the  widest     " 
range  of  imbalanced  energy  in  a  non- 
punitive  manner.  The  2  MW  minimum 
allows  for  situations  in  which  entities 


with  loads  less  than  40  MW  have  a 
wider  bandwidth  than  ±5  percent;  e.g., 
using  the  ±5  percent,  a  load  of  30  MW 
would  normally  have  a  bandwidth  of 
±1.5  MW,  but  the  minimum  bandwidth 
of  2  MW  results  in  an  increased 
bandwidth  of  ±7  percent.  This 
accommodation  allows  the  smaller 
customer  more  flexibility  to  deal  with 
scheduling  requirements  (in  whole 
megawatts)  and  forecasting  difficulties. 

In  situations  where  a  customer  has 
elected  to  functionally  integrate  its  load 
with  another  customer's  and  provide 
one  schedule,  that  combined  schedule 
will  be  treated  as  one  entity  for 
purposes  of  bandwidth  calculation.  The 
bandwidth  will  be  determined  by  the 
simi  of  the  load(s),  not  the  sum  of  the 
bandwidths.  The  2  MW  minimum  will 
only  apply  once  in  this  scenario. 

Formula  Rate 

All  Energy  Imbalance  Service 
provided,  both  inside  and  outside  the 
bandwidth,  will  be  settled  financially, 
accounted  for  hourly  at  the  end  of  each 
month. 

There  are  four  scenarios  for  Energy 
Imbalance  Service,  each  of  which 
receive  a  specific  pricing  calculation. 
They  are:  (1)  Over  delivery  within  the 
bandwidth;  (2)  imder  delivery  within 
the  bandwidth;  (3)  over  delivery  outside 

Table  1 


the  bandwidth;  and  (4)  under  delivery 
outside  the  bandwidth. 

Within  the  bandwidth,  the  gross 
energy  imbalance  for  each  applicable 
entity  within  WACM  shall  be  totaled 
and  netted  to  determine  an  aggregate 
energy  imbalance  for  WACM.  The  sign 
of  the  aggregate  energy  imbalance  will 
determine  whether  sale  or  purchase 
pricing  will  be  used  (surplus  conditions 
will  use  sale  pricing  and  deficit 
conditions  will  use  purchase  pricing). 
One-hundred  percent  of  the  real-time 
weighted  average  sale  or  purchase  price 
is  charged  or  credited  to  the  customer, 
using  hourly  data  when  available. 

Outside  the  bandwidth,  WACM 
energy  imbalance  will  not  be  aggregated. 
Each  entity  within  WACM  will  be 
charged  or  credited  independently  for 
Energy  Imbalance  Service  taken, 
dependent  upon  their  over-  or  under- 
delivery status.  For  an  imder  delivery 
outside  the  bandwidth,  the  charge  will 
be  150  percent  of  the  real-time  hourly 
weighted  average  purchase  price.  For  an 
over  delivery  outside  the. bandwidth, 
the  credit  will  be  50  percent  of  the  real- 
time hourly  weighted  average  sale  price. 

If  hourly  data  is  unavailable,  pricing 
defaults  are  as  shown  below  in  Table  1. 

Examples  of  Energy  Imbalance  Service 
Calculations 


Within  the  bandwidth 


Credits  for  over  deliveries  (based  on  weighted  average  real-time  sale 

price) 


Scenario:  WACM  Aggregate  Net  Over  Delivery  

Sale  #1  25  MW  3  $22  ($550). 

Sale  #2  25  MW  @  $20  ($500). 

Sale  #3  25  MW  @  $17  ($425). 

Sale  #4  25  MW  @  $12  ($300). 

Purchase  #1  100  MW  ©  $35($3.500). 

Purchase  #2  50  MW  e$32  ($1,600). 

Purchase  #3  100  MW  e  $15  ($1,500). 

Purchase  #4  50  MW  6  $10  ($  500). 
Cak:ulation: 

($550+$500+$425+$300)  =  $1,775  

$1,775  /  100  MW  =  $17.75/MW 

Weighted  Average  Real-Time  Sale  Price  Price  =  $17.75/MW  

Customer  would  be  credited  $17.75/MW 

Pricing  Defaults:  If  no  hourty  real-time  sales,  default  is  to  deiily  real-time 
sales  weighted  average  on/off-peak.  If  no  daily  real-time  sales,  de- 
fault is  to  monthly  real-time  sales  weighted  averaged  on-/off-peak.  If 
no  monthly  real-time  sales,  default  is  to  the  prior  month  real-time 
sales  weighted  average  on-/off-peak. 
Applicable  transmission  cost  deducted 


Credits  for  under  deliveries  (t>ased  on  weighted  average  real-time  pur- 
chase price) 


Scenario:  WACM  Aggregate  Net  Under 'Delivery. 


Calculation: 

($3,500+$1 ,600+$1 ,500+$500)=$7,100 
$7, 1 00  /  300  MW  =  $23.67/MW. 

Weighted  Average  Real-Time  Purchase  Price  =  $23.67/MW. 

Customer  would  t>e  charged  $23.67/MW. 

Pricing  Defaults:  If  no  houriy  real-time  purchase,  default  is  to  daily  real- 
time purchase  weighted  averaged  on-/off-peak.  If  no  daily  real-time 
purchase,  default  Is  to  monthly  real-time  purchase  weighted  aver- 
aged on-/off-peak.  If  no  monthly  real-time  purchase,  default  is  to 
prior  month  real-time  purchase  weighted  average  on-/off-peak. 

Applnable  transmisskjn  cost  added. 


Table  2 


Outside  ttie  bandwidth 


Credits  for  over  deliveries  (based  on  weighted  average  real-time  sale 

price) 


Credits  for  under  deliveries  (based  on  weighted  average  real-time  pur- 
chase time) 


Scenario:  Customer  A  Over  Delivered 


Scenario:  Customer  B  Under  Delivered. 
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Outside  the  bandwidth                             <> 

Credits  for  over  deliveries  (bas«d  on  weighted  average  real-time  sale 

price) 

Credits  for  under  deliveries  (based  on  weighted  average  real-time  pur- 
chase time) 

Sale  #1  25  MW  @  $22  ($550) 

Purchase  #1  100  MW  @  $35  ($3,500) 

Sale  #2  25  MW  @  $20  ($500) 

Purchase  #2  50  MW  @  $32  ($1,600) 

Sale  #3  25  MW  @  $17  ($425) 

Purchase  #3  100  MW  @  $15  ($1,500) 

Sale  #4  25  MW  @  $12  ($300) 

Purchase  #4  50  MW  e  $10  ($  500) 

Calculation: 

($550+$500+$425+$300)  =  $1,775  

Calculation: 

($3.500+$1 .600+$1 ,500+$500)=$7.100 

$1  775  /  100  MW  =  $17.75/MW  

$7,100  /  300  MW  =  $23.67/MW. 

Welahted  Averaoe  Real-Time  Sale  Price  =  $17.75/MW 

Weighted  Average  Real-Time  Price  =  $23.67/MW. 
Customer  charged  150%  =  $35.50/MW. 

Customer  credited  50%  =  $8.88/MW 

Pricino  Defaults'  Same  as  shown  in  Table  1  

Pricing  Defaults:  Same  as  shown  in  Table  1 . 
Applicable  transmission  cost  added. 

Applicable  transmission  cost  deducted  

Comparison  of  Existing  and  Provisional 
Formula  Rate  for  Energy  Imbalance 
Service 

The  following  is  a  comparison  of  the 
existing  rate  and  the  provisional 


formula  rate  for  Energy  Imbalance 
Service. 


Existing  rate  schedule  effective  October  1 .  2001 


Energy  imbalance  will  be  settled  with  both  energy  and  dollars 


Within  the  bandwidth,  the  customer  and  Westem  will  exchange  energy 
through  energy  deviation  accounting. 


Outside  the  ±  1.5%  bandwidth,  for  negative  excursions  (2  MW  min- 
imum) and  occurring  more  than  5  times  per  month,  RMR  reserves 
the  right  to  charge  100  mills/kWh. 

Outside  the  ±  1 .5%  bandwidth,  positive  excursions  may  be  credited  to 
tfie  customer  within  30  days  for  50%  of  the  regional  weighted  aver- 
age monthly  price  for  non-firm  purchases. 

A  credit  for  over  delivery  will  be  provided  if  over  deliveries  do  not  im- 
pinge upon  WACM  operations.  For  example,  during  times  of  high 
water  or  operating  constraints.  RMR  resen/es  the  right  to  eliminate 
credits  for  over  deliveries.. 

No  bandwidth  expansion  provided  


Provisional  formula  rate  schedule  effective  July  1 ,  2002 


All  energy  imbalance  will  be  settled  financially,  accounted  for  houriy,  at 
the  end  of  each  month. 

Within  the  bandwidth,  the  gross  energy  imbalance  for  each  applicable 
entity  within  WACM  shall  be  totaled  and  netted  to  determine  an  ag- 
gregate energy  imbalance  for  WACM  (deficit  conditions  use  pur- 
chase pricing;  surplus  conditions  use  sale  pricing).  One-hundred  per- 
cent of  the  weighted  average  real-time  purchase  or  sale  price  is 
charged  or  credited  to  the  customer,  using  houriy  pricing  data  when 
available  (see  Table  1  for  defaults). 

Outside  the  bandwidth,  for  negative  excursions  (2  MW  minimum),  RMR 
will  charge  the  customer  150%  of  the  houriy  weighted  average  real- 
time purchase  price  (with  defaults  as  stated  herein). 

Outside  the  bandwidth,  for  positive  excursions  (2  MW  minimum),  RMR 
will  credit  the  customer  50%  of  the  houriy  weighted  average  real- 
time sales  price  (with  defaults  as  stated  herein). 

A  credit  for  over  delivery  may  not  apply  during  times  of  WACM  oper- 
ating constraints;  e.g.,  high-water  "must-run"  conditions.  During 
these  times,  RMR  reserves  the  right  to  eliminate  credits  for  over  de- 
liveries. 

Bandwidth  may  be  expanded  during  certain  hours  in  response  to  loss 
of  physical  resource,  frequency  bias  contribution,  and  start  up/shut 
down  of  large  thermal  resources. 


Energy  Imbalance  and  Control  Area 
Operating  Constraints 

WACM  reserves  the  right  to  eliminate 
credits  for  over  deliveries  during  times 
of  WACM  operating  constraints,  such  as 
"must-run"  hydrologic  conditions,  or 
when  WACM  cannot  dispose  of  surplus 
energy.  It  is  not  feasible  for  Westem  to 
offer  a  credit  for  energy  when  the 
market  price  is  zero  (or  near  zero). 

In  the  case  of  over  delivery,  if  the 
disposition  of  over-delivered  energy 
results  in  zero  value  sales,  there  is  no 
income  to  disburse.  Due  to  the 
unpredictable  natiue  of  hoiu'-to-hour 
energy  imbalance  and  the  very  short 
notice  for  disposition  of  over  deliveries, 
Westem  expects  some  hours  of  zero 


value  sales  and  the  elimination  of 
credits. 

Additionally,  if  Western  is  imable  to 
dispose  of  the  entire  net  over  delivery, 
and  operating  criteria  for  the  control 
area  are  not  met,  there  may  be  financial 
penalties  to  Westem  from  reliability 
oversight  agencies  such  as  NERC  or 
WECC.  In  these  cases,  credit  to 
customers  will  be  eliminated  and 
parties  over  delivering  may  share  in  the 
cost  to  Westem  of  the  penalty. 

Treatment  for  Jointly  Owned 
Generation 

In  the  case  of  a  jointly  owned 
generator,  the  charges  and/ or  credits  for 
Energy  Imbalance  Service  will  be 
assigned  to  the  operating  agent  of  the 


generator.  Unless  WACM  is  provided 
with  a  legally  binding  signed  agreement 
from  the  owners  designating  a  specific 
methodology  to  allocate  among  owners 
and  entitlees,  the  amount  of  aggregate 
energy  imbalance  will  be  assigned  to  the 
operating  agent  of  the  generator(s}. 
Western  reserves  the  right  to  refuse  a 
designation  that  does  not  provide  for  the 
full  and  accurate  recovery  of  all 
generator  energy  imbalances  existing 
among  owners  and/or  entitlees. 

Generation  owners  and/or  entitlees 
will  be  responsible  for  the  actual 
implementation  of  the  allocation  among 
the  multiple  owners.  Providing  WACM 
with  a  methodology  within  a  signed 
agreement  will  not  in  itself  be  sufficient. 
The  generation  owners  must  ensure  that 


Federal  Register /Vol.  67,  No.  112 /Tuesday,  June  11,  2002 /Notices 


39975 


proper  tagging  and  scheduling  of  the 
generation  is  accomplished  so  that  the 
Energy  Imbalance  Service  is  assigned 
accurately  to  each  generation  owner. 

Physical  Resource  Loss 

Westem  recognizes  that  the  loss  of  a 
physical  resource  or  generator  due  to  an 
uncontrollable  event  (forced  outage), 
can  result  in  a  loss  of  a  significant 
percentage  of  an  entity's  resource(s), 
and  may  result  in  an  energy  condition 
outside  the  bandwidth.  To  lessen  the 
impact  of  such  instances,  the  bandwidth 
will  be  widened  to  accommodate  the 
Eunount  of  time  required  for  an 
emergency  response. 

Western  will  apply  this  expanded 
bandwidth  to  those  cases  where  a 
resource  is  lost  (either  intemal  to  or 
scheduled  into  WACM)  due  to  an 
uncontrollable  event,  that  is  replaced  for 
1  or  2  hours  by  a  coordinated  response 
from  a  Westem-recognized  reserve- 
sharing  group,  such  as  RMRG. 

Responses  to  another  group  member's 
oss  of  a  unit  diuing  a  reserve  group 
activation  will  be  accounted  for  by  an 
after-the-fact  schedule  for  the  response. 
Therefore,  no  bandwidth  expansion  is 
required.  For  those  entities  for  which 
read-time  ACE  is  used  to  measure  energy 
mbalance,  bandwidth  expansion  will 
)e  evaluated  on  a  customer-by-customer 
basis. 

Contributions  for  Frequency  Bias 

For  those  entities  operating  generation 
in  a  tie-line  bias  mode,  subject  to  the 
requirements  for  FRR,  Western  intends 
to  offset  the  calculated  raw  energy 
imbalance  by  an  amount  equal  to  the 
weighted  average  hourly  frequency 
multiplied  by  the  entity's  frequency 
response  bias  factor.  This  will  eliminate 
any  Energy  Imbalance  Service  costs 
incurred  due  to  provision  of  frequency 
support  to  the  interconnection. 
Inadvertent  energy  accumulated 
between  sub-control  areas  and  WACM 
due  to  activation  of  FRR  will  be 
separately  tracked.  For  an  entity  to 
qualiiy  for  this  accommodation,  the 
requesting  entity  must  provide  Westem 
jMrith  data  required  for  physical 
Confirmation  of  FRR  participation, 
^inimiun  data  that  must  be  provided  in 
real  time  includes  the  scan-by-scan 
information  regarding  individual  unit 
capability,  real  MW  output,  and  reactive 
MVAR  output.  Engineering  data 
conunonly  used  for  system  modeling 
must  also  be  provided.  Other  data  may 
be  required  and  will  be  requested  in 
writing.  No  credit  will  be  allowed  for 
frequency  bias  contributions  until  the 
requested  real-time  and  engineering 
data  is  provided  to  WACM. 


li 


Consideration  of  Large  Thermal 
Resources 

Westem  recognizes  the  difficulty  in 
transitioning  large  base-load  thermal 
resources  between  an  on-line  and  off- 
line state.  During  such  transitions,  these 
units  generate  energy  that  is  not  easily 
predicted,  controlled,  or  scheduled,  and 
over-supply  may  result  if  the  unit  is  still 
synchronized  and  generating,  but  the 
delivery  schedules  are  zero.  During 
these  transitional  periods,  Westem  will 
expand  the  bandwidth  until  the  unit  is 
adjusted  to  its  desired  position:  on  or  off 
line. 

These  transitional  periods  should  be 
infrequent  occurrences  and  not 
considered  normal  operation.  The 
expanded  bandwidth  will  be  applied 
hourly  beginning  with  the  first  hour 
containing  synchronized  generation 
from  the  unit.  The  period  of  expanded 
bandwidth  will  continue  until  the  unit 
has  reached  an  output  level  deemed  by 
the  operating  agent  and  agreed  to  by 
Western  to  be  sufficient  for  scheduling 
energy  (minimum  scheduling  level). 

For  scheduled  transitions  from  on  line 
to  off  line,  expanded  bandwidth  will  be 
applied  hourly  beginning  with  the  hour 
in  which  the  unit  generates  less  than  the 
minimum  scheduling  level. 

Forced  transitions  from  on-line  to  off- 
line will  receive  credit  as  explained  in 
the  "Physical  Resoiut:e  Loss"  section  of 
this  notice. 

The  bandwidth  will  not  be  expanded 
when  ramping  services  have  been 
acquired  by  an  entity. 

Treatment  of  Intermittent  Renewable 
Resources 

Westem  promotes  the  installation  of 
renewable  sources  of  energy,  but 
recognizes  that  these  resources  fluctuate 
significantly  as  a  normal  part  of  their 
operation.  WACM  is  a  geographically 
large  control  area  with  few  resources 
available  to  balance  loads  and  resources, 
which  limits  WACM's  ability  to  cover 
the  fluctuation  anticipated  with  an 
intermittent  renewable  resource. 
Western  will  apply  Energy  Imbalance 
Service  to  renewable  energy  resources. 
However,  Westem  is  willing  to 
purchase,  on  a  pass-through  cost  basis, 
the  regulation  and  energy  required  to 
mitigate  the  fluctuations  inherent  in 
intermittent  resources.  This  will  assure 
that  the  intermittent  resources  only  pay 
for  their  impact  on  the  system  and  are 
not  penalized  for  out-of-band 
exclusions. 

Contractual  Vehicle  for  Energy 
Imbalance  Service 

All  entities  currently  operating  within 
WACM  post  revenues  and  expenses  for 


energy  deviation  under  their 
interconnection  agreements.  Energy 
Imbalance  Service  will  replace  eneigy 
deviation  accounting  for  all 
transactions,  effective  July  1,  2002. 
Some  customers  within  WACM  serve 
load  without  the  use  of  the  Federal 
transmission  system.  Prior  to  July  1, 
2002,  as  Western  works  through  the 
implementation  of  Energy  Imbalance 
Service  with  its  customers.  Western  will 
determine  whether  or  not  a  customer 
"has  an  existing  contract  or  needs  to 
execute  an  additional  agreement. 

For  customers  who  are  unwilling  to 
take  Energy  Imbalance  Service,  Westem 
will  work  with  them  to  meter  their  load 
out  of  WACM.  Until  such  time  as  that 
meter  reconfigvu-ation  is  accomplished, 
Westem  will  charge  or  credit  the 
customer  for  Energy  Imbalance  Service 
taken. 

Certification  of  Rates 

Western's  Administrator  has  certified 
that  the  Energy  Imbalance  Service.  Rate 
Schedule  L-AS4,  placed  into  effect  on 
an  interim  basis  herein  is  the  lowest  rate 
possible  consistent  with  sound  business 
principles.  The  formula  rate  has  been 
developed  in  accordance  with  agency 
administrative  policies  and  applicable 
laws. 

Energy  Imbalance  Service  Writtm 
Comments 

Following  is  a  summary  of  written 
comments  received  during  the  public 
comment  period  and  RMR's  response. 
Comments  were  combined  and 
paraphrased  to  address  similar  issues. 
Several  requests  for  clarification  and 
definition  of  various  words,  phrases  or 
processes  were  made,  and  Westem  has 
addressed  those  within  the  context  of 
this  order. 

In  addition  .to  clarification,  changes 
have  been  made  to  the  proposed  rate 
methodology  published  in  the  Federal 
Register  on  December  20.  2001,  based 
upon  the  input  received  during  the 
public  process. 

Comment:  Several  comments  received 
related  to:  (1)  The  complexity  of  the 
billing  and  the  volume  of  data;  (2)  the 
use  of  network  transmission  billing  as  a 
starting  point  for  Energy  Imbalance 
Service  calculation:  and  (3)  the  ability  of 
the  control  area  and  customers  to 
implement  this  service. 

Response:  RMR  has  both  the  staff  and 
systems  in  place  to  implement  Energy 
Imbalance  Service.  Westem  will 
continue  to  work  with  customers  to 
simplify  the  presentation  of  material 
and  assure  that  the  customer 
understands  the  Energy  Imbalance 
Service  calculation.  RMR  has  eliminated 
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the  marginal  pricing  methodology  to 
simplify  the  billing  process. 

Western  agreed  with  the  comment  to 
begin  with  the  NITS  billing  data  as  a 
starting  point  for  Energy  Imbalance 
Service  calculation  and  has  made  that 
change  for  any  customer  currently 
receiving  a  network  transmission  bill 
from  Western. 

Customers  are  not  required  to  develop 
or  maintain  any  new  systems  in 
response  to  Energy  Imbalance  Service. 
However,  they  must  maintain  full, 
active,  and  ongoing  communication 
with  Western.  Additionally,  it  will  be 
the  customers*  responsibility  to  review 
the  bill  and  promptly  notify  Western  of 
any  concerns. 

Western  will  provide  customers  the 
detail  necessary  to  support  the  Energy 
Imbalance  Service  calculations.  This 
will  include,  but  not  be  limited  to, 
hourly  details  of  all  import  and  export 
schedules  and  generation  and  load  data. 
Each  customer  will  receive  a  summary 
file  combining  all  elements  into  a  final 
Energy  Imbalance  Service  bill. 

Comment:  A  commenter  asked 
whether  Western's  current  energy 
deviation  accounting  will  now  be 
handled  through  Energy  Imbalance 
Service  and  result  in  a  net  cash 
transaction  versus  energy  exchange. 

Response:  Effective  June  30,  2002, 
existing  energy  deviation  accounts  will 
be  "frozen"  arid  settled  consistent  with 
<the  terms  of  existing  contracts  or  mutual 
agreements.  Energy  Imbalance  Service 
and  subsequent  billing  will  replace  all 
previous  WACM  internal  deviation 
energy  accounting  and  will  be  settled 
financially. 

Comment:  A  commenter  asked  how 
an  existing  contract  for  regulation  and 
frequency  response  service  outside  the 
OATT  would  be  handled  within  the 
scope  of  Energy  Imbalance  Service 
calculation. 

Response:  Western  will  honor  all 
existing  contracts  and  will  expand  the 
bandwidth  accordingly  for  regulation 
service  taken  as  provided  by  the 
customer's  contract  with  Western. 

Comment:  Several  comments  were 
received  concerning  administrative 
issues  for  Energy  Imbalance  Service, 
specifically:  (1)  defining  the  process  for 
Energy  Imbalance  Service  to  be  followed 
when  a  generator  is  jointly  owned;  and 
(2)  requesting  information  about  how 
Western  will  charge  for  loads  off  the 
Federal  transmission  system. 

Response:  Western  has  addressed 
both  of  these  issues  in  separate  sections 
within  the  text  of  this  rate  order, 
entitled  "Treatment  of  Jointly -Owned 
Generation"  and  "Contractual  Vehicle 
for  Energy  Imbalance." 


Comment:  A  commenter  raised  a 
question  about  a  single  PSE  that 
currently  uses  two  PSE  codes  (one  for 
merchant  activity  and  one  for  reliability) 
in  the  tagging  system.  Will  they  be 
treated  separately? 

Response:  These  types  of  tagging 
situations  will  be  addressed  on  a  case- 
by-case  basis  by  WACM.  It  would 
appear  that  the  two  entities  will  be 
treated  (accounted  for)  separately,  as  the 
tags  indicate  that  they  are  separate 
entities.  However,  at  the  customer's 
request  and  with  WACM's  concurrence, 
Western  will  manually  merge  them  into 
a  final  energy  accounting  and  bill. 

Comment:  Customers  employing  AGC 
in  a  tie-line  bias  mode  as  recommended 
by  WECC  and  MERC  may  be  penalized 
by  their  efforts  to  support  regional 
reliability.  The  conunenter  feels  WACM 
should  offer  a  penalty  adjustment  to 
allow  for  AGC  control. 

Response:  Western  agrees  and  has 
addressed  this  issue  in  the  section 
entitled  "Contribution  for  Frequency 
Bias"  in  this  final  rate  order. 

Comment:  Comments  were  made 
concerning  the  processes  to  be  used  in 
the  administration  of  Energy  Imbalance 
Service,  specifically:  (1)  Extension  of 
the  comment  period;  (2)  equal  treatment 
of  all  parties;  and  (3)  dispute  resolution 
and  the  processes  that  are  in  place  when 
the  service  is  implemented. 

Response:  Western  officially  extended 
the  comment  period  imtil  February  28, 
2002,  to  allow  parties  sufficient  time  to 
comment  after  viewing  sample  data. 

Western  will  continue  to  work  with 
all  parties  to  ensure  the  accuracy  of  data 
and  equitable  treatment.  If  any  customer 
has  information  that  would  assist 
Western  in  reconciling  its  energy 
accounts.  Western  encourages  them  to 
initiate  a  timely  exchange  so  that  the 
inforqiation  can  be  considered  in  the 
customer's  Energy  Imbalance  Service 
calculation. 

It  is  Western's  intention  that  any  and 
all  disputes  over  the  calculation  of 
Energy  Imbalance  Service  will  be 
resolved  between  Western  and  the 
customer  prior  to  billing  for  the  service. 
However,  if  no  resolution  is  achieved, 
the  process  to  address  disputes  outlined 
in  the  customer's  service  contract  will 
be  used. 

Comment:  Various  comments  were 
made  concerning  the  final  calculation  of 
the  energy  imbalance  bills.  These 
included  comments  and  questions  on 
(1)  after-the-fact  checkouts  and  related 
adjustments;  (2)  calculation  of  ACE;  (3) 
metering  errors  and  energy-only  meters; 
(4)  proper  accounting  for  losses;  and  (5) 
the  timing  and  disposition  of  bills. 

Response:  The  primary  principle  of 
Energy  Imbalance  Service  is  to  account 


for  generation,  load,  and  control  area 
boundary  flow  on  an  hourly  basis. 
However,  Western  recognizes  that 
scheduling  differences  among  control 
areas  may  require  changes  to  be  made  in 
accordance  with  inadvertent  resolution 
procedures  established  by  NERC  and 
WECC.  Western  has  expanded  its 
checkout  processes  and  will  continue  to 
work  with  individual  generation 
operators  and  LSEs  toward  improving 
daily  and  monthly  checkouts.  Affected  . 
customers  will  be  responsible  for 
contacting  Western  concerning  tagging 
and  checkout  issues  and  working 
through  the  discrepancies  in  a  timely 
manner  prior  to  Energy  Imbalance 
Service  billing.  Once  inter-control  area 
schedules  are  agreed  upon,  Western  will 
consider  additional  corrections  to 
schedules  totally  inside  the  control  area 
on  a  case-by-case  basis. 

Western  is  working  with  all  customers 
impacted  by  the  implementation  of 
Energy  Imbalance  Service  to  ensure  that 
where  Western  calculates  an  individual 
customer's  ACE  within  the  control  area, 
it  is  in  agreement  with  the  customer's 
ACE  measiu'ement.  This  will  be  an 
ongoing  effort  up  to,  through,  and 
beyond  implementation  of  Energy 
Imbalance  Service.  Western  will 
continue  to  work  toward  the  real-time 
notification  to  customers  of  potential 
imbalance.  This  action,  however,  will 
not  postpone  implementation  of  Energy 
Imbalance  Service  within  WACM. 

Metering  errors  will  also  be  addressed 
on  a  case-by-case  basis.  Western  will 
account  for  energy-only  meters  by 
dividing  monthly  energy  by  the  number 
of  hoius  in  the  month.  Monthly  meters 
are  normally  used  in  applications  where 
load  characteristics  are  primarily  flat, 
such  as  small  24-hour  industrial 
operations  without  large  hour-to-hour 
variations.  Most  loads  in  WACM  with  a 
significant  impact  to  Energy  Imbalance 
Service  calculations  are  already  metered 
with  interval  recording  devices.  Any 
remaining  monthly  energy-only  meters 
in  WACM  that  Western  believes  to  have 
a  load  profile  other  than  the  flat  model 
will  need  to  be  replaced  at  the 
customer's  expense. 

Western  assesses  applicable  control 
area,  network,  or  grandfathered  contract 
service  with  a  imiform  loss  rate 
associated  with  physical  load  in 
WACM.  Western  will  allow  customers 
to  "scale  up"  each  hourly  meter  reading 
(multiplying  by  1  plus  the  applicable 
loss  rate)  in  the  same  maimer  currently 
in  force;  i.e.,  the  increase  of  load  meters 
having  the  same  loss  factor.  Losses 
associated  with  point-to-point 
transmission  service  on  Western's 
transmission  system,  or  through  the 
WACM  control  area  for  purposes  of 
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merchant  transactions,  will  remain,  for 
now,  under  a  separate  ongoing  loss 
collection  process. 

The  issuance  of  final  Energy 
Imbalance  Service  bills  for  any  month 
will  take  place  at  the  earliest  possible 
date  following  the  end  of  the  month, 
However,  Energy  Imbalance  Service 
billing  is  not  possible  until  all  relevant 
energy  schedules  have  been  through  the 
NERC  and  WECC  checkout  process  and 
all  after-the-fact  pricing  calculations 
have  been  completed.  This  may  take 
several  months.  Western's  research  has 
shown  that  most  utilities  billing  for 
Energy  Imbalance  Service  have  a  lag 
from  "month-end  to  bill"  of  about  60  to 
90  days. 

Comment:  Comments  expressed 
concern  about  WACM's  MV-90 
metering  system  as  the  determinant  of 
actual  load  obligations  within  WACM 
on  an  after-the-fact  basis. 

Response:  Western  currently  reads 
300  meters  by  remote  means  and 
achieves  an  error  rate  of  less  than  1 
percent.  Remote  readings  for  the 
previous  month  (including  error 
processing)  are  usually  completed  by 
the  third  day  of  the  following  month. 

Comment:  Many  comments  were 
received  concerning  the  Energy 
Imbalance  Service  methodology.  They 
included  requests  for:  (1)  An  expansion 
of  the  ±4  percent  bandwidth;  (2)  revised 
treatment  of  forced  resource  outages;  (3) 
elimination  of  out-of-band  penalties  for 
non-firm  intermittent  renewable 
resources;  and  (4)  elimination  of  out-of- 
band  penalties  for  large  thermal  units 
during  startup  and  shutdown 
transitions. 

Response:  Western  has  expanded  the 
previously  proposed  bandwidth  of  ±4* 
percent  to  ±5  percent.  Please  refer  to  the 
section  of  this  rate  order  entitled, 
"Energy  Imbalance  Bandwidth." 

Western  will  allow  some  expansion  of 
the  bandwidth  under  certain  criteria 
during  times  of  loss  of  a  physical 
resource.  Western  has  addressed  the 
issue  of  forced  resource  outages  in  the 
section  of  this  rate  order  entitled 
y Physical  Resource  Loss." 
j !  Western  will  apply  Energy  Imbalance 
Service  to  renewable  energy  resources. 
However,  Western  is  willing  to 
purchase,  on  a  pass-through  cost  basis, 
the  regulation  and  energy  required  to 
mitigate  the  fluctuations  inherent  in 
intermittent  resources.  Western  has 
addressed  the  issue  of  non-firm 
intermittent  renewable  resources  in  the 
section  of  this  rate  order  entitled 
"Treatment  of  Intermittent  Renewable 
Resources." 

Western  will  allow  some  expansion  of 
the  bandwidth  under  certain  criteria 
during  startup  and  shutdown  of  large 


thermal  resources.  Western  has 
addressed  this  issue  in  the  section  of 
this  rate  order  entitled  "Consideration 
of  Large  Thermal  Resources." 

Comment:  Comments  questioned  the 
use  of  WACM  prices  versus  published 
indices,  how  these  prices  are 
determined,  and  whether  WACM  will 
make  them  available  to  the  customers. 

Response:  Western  has  eliminated  the 
use  of  industry  indices  in  its  pricing 
structure.  Prices  are  derived  from 
WACM  hourly  real-time  sales  and 
purchases  (in  some  cases  multiple-hour 
transactions). 

The  prices  may  or  may  not  bear  a 
relationship  to  a  published  market 
index,  but  Western  maintains  that  the 
best  method  to  ensure  that  Western  does 
not  over-  or  under-collect  revenue,  nor 
under-  or  over-credit  for  surpluses,  is  to 
adhere  to  the  actual  real-time  purchase 
and  sales  pricing. 

The  WACM  sales  and  purchase 
pricing  will  be  posted  after-the-fact  on 
a  web  site  currently  under  development. 
Customers  will  be  provided  information 
related  to  the  web  site's  access  and  use 
prior  to  the  first  issuance  of  an  Energy 
Imbalance  Service  bill. 

Comment:  Several  comments  were 
received  concerning:  (1)  The  complexity 
of  the  pricing  structure;  (2)  the  need  for 
an  out-of-band  penalty;  (3)  how  Western 
makes  the  distinction  between  merchant 
and  reliability  related  transmission;  and 
(4)  and  the  application  of  revenues 
received  for  the  out-of-band  penalties. 

Response:  Western  has  simplified  the 
pricing  mechanism  by  eliminating  both 
marginal  pricing  and  the  use  of  industry 
indices.  This  rate  order  contains  the 
details  of  these  changes.  Pricing  for  both 
within  and  outside  of  the  bandwidth 
will  be  the  average  prices  for  real-time 
transactions,  with  penalties  for  out-of- 
band  imbalances. 

Federal  transmission  transactions 
correspond  with  an  energy  transaction. 
Western  determines  its  merchant  versus 
reliability  energy  transactions  by  virtue 
of  the  transaction  either  being  done  in 
preschedule  or  real-time  mode.  The 
transmission  transactions  would  follow 
the  associated  energy  transaction  and  be 
deemed  to  be  either  for  merchant  or 
reliability  purposes. 

Western  s  analysis  substantiated  out- 
of-band  penalties  as:  (1)  An  appropriate 
economic  disincentive  for  entities 
operating  outside  the  expanded 
bandwidth  of  ±5  percent;  and  (2)  a 
mitigation  of  Western's  risk  in  crediting 
customers  for  over  deliveries. 

Compensation  from  the  penalties 
applied  outside  the  bandwidth  will 
cover  unplanned  maintenance  costs 
associated  with  unscheduled  unit 
responses,  as  well  as  Western's 


expenses  for  disruption  of  generation 
schedules. 

Comment:  The  provision  that  allows 
WACM  the  ability  to  offer  no  financial 
credit  during  periods  when  control  area 
operations  are  compromised  by  over 
delivery  (e.g.,  during  periods  of  high 
water  or  other  operating  constraints) 
was  questioned. 

Response:  Western  maintains  that 
during  times  of  control  area  constraints, 
it  reserves  the  right  to  offer  no  credit  for 
over  delivery  of  energy.  Western 
addressed  this  comment  in  the  section 
of  this  rate  order  entitled  "Energy 
Imbalance  Service  and  Control  Area 
Operating  Constraints." 

Comment:  Concern  was  expressed 
that  small-load  entities  that  are  required 
to  schedule  in  whole  MW  increments 
would  be  penalized  by  Energy 
Imbalance  Service. 

Response:  The  size  of  an  entity  will 
not  exempt  a  customer  from  the 
responsibility  of  balancing  resources 
with  obligations.  However,  the  2  MW 
minimum  bandwidth  was  established 
expressly  for  the  smaller  customer,  so 
that  scheduling  in  whole  MWs  would 
not  push  them  outside  the  bandwidth. 
More  detailed  information  on  this 
comment  appears  in  the  sections  of  this 
rate  order  entitled  "Energy  Imbalance 
Bandwidth"  and  "Formula  Rate." 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321.  et  seq.); 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  determined  that  this 
action  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  ei  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it  is 
a  rulemaking  of  particular  applicability 
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involving  rates  or  services  applicable  to 
public  property. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  detennined  that  this  rule 
is  exempt  from  Congressional 
notification  requirements  imder  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 

Availability  of  Information 

Comments,  letters,  memorandimis,  or 
other  documents  made  or  kept  by 
Western  in  developing  the  proposed  rate 
will  be  made  available  for  inspection 
and  copying  at  the  Rocky  Mountain 
Customer  Service  Region  located  at 
5555  East  Crossroads  Boulevard, 
Loveland,  CO  80538-8986. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  interim  rate  herein  confirmed, 
approved,  and  placed  into  effect, 
together  with  supporting  documents, 
will  be  submitted  to  FERC  for 
confirmation  and  final  approval. 

Order 

I  confirm  and  approve  on  an  interim 
basis,  effective  July  1,  2002,  Rate 
Schedule  L-AS4  for  Energy  Imbalance 
Service  for  the  Western  Area  Colorado 
Missouri  control  area  for  the  Western 
Area  Power  Administration.  The  rate 
schedule  shall  remain  in  effect  on  an 
interim  basis,  pending  FERC 
confirmation  and  approval  of  it  or  a 
substitute  rate  on  a  final  basis  through 
March  31,  2003. 

Dated:  May  30.  2002. 
Spencer  Abraham, 
Secretary. 

Rate  Schedule  L-AS4,  (Supersedes  L- 
T3);  Schedule  4  to  OATT, 

July  1,  2002. 

Department  of  Energy 

Western  Area  Power  Administration, 
Rocky  Mountain  Region,  Western  Area 
Colorado  Missouri  Control  Area; 
Schedule  of  Rate  for  Energy  Imbalance 
Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  July  1, 
2002,  through  March  31.  2003. 

Available 

Within  the  Rocky  Moimtain  Customer 
Service  Region's  Western  Area  Colorado 
Missoiui  control  area  (WACM). 


Applicable 

To  customers  receiving  Energy  • 
Imbalance  Service  from  WACM. 

Character  and  Conditions  of  Service 

WACM  provides  Energy  Imbalance 
Service  when  there  is  a  difference 
between  a  customer's  resoiuces  and 
obligations.  Energy  Imbalance  is 
calculated  as  resources  minus 
obligations  (adjusted  for  transmission 
and  transformer  losses)  for  any 
combination  of  scheduled  transfers, 
transactions,  or  actual  load  integrated 
over  each  hour.  Both  Federal 
transmission  customers  and  customers 
on  others'  transmission  systems  within 
WACM  must  either  obtain  this  service 
from  WACM  or  make  alternative 
comparable  arrangements  to  satisfy  its 
Energy  Imbalance  Service  obligation. 

Formula  Rate 

All  Energy  Imbalance  Service 
provided,  both  inside  and  outside  the 
bandwidth,  will  be  settled  financially, 
accounted  for  hourly  at  the  end  of  each 
month.  The  WACM  shall  establish  a 
deviation  band  of  ±5  percent  (with  a 
minimiun  of  2  MW)  of  the  actual  load 
to  be  applied  hourly  to  any  energy 
imbalance  that  occurs  as  a  result  of  a 
customer's  schedules  and/or  meter  data. 

Normally,  there  are  four  scenarios  for 
Energy  Imbalance  Service,  each  of 
which  receive  a  specific  pricing 
calculation.  They  are:  (1)  Over  delivery 
within  the  bandwidth;  (2)  under 
delivery  within  the  bandwidth;  (3)  over 
delivery  outside  the  bandwidth;  and  (4) 
under  delivery  outside  the  bandwidth. 
During  periods  of  control  area  operating 
constraints,  Western  reserves  the  right 
to  eliminate  credits  for  over  deliveries 
and  parties  over  delivering  may  share  in 
the  cost  to  Western  of  the  penalty. 

Within  the  Bandwidth 

The  gross  energy  imbalance  for  each 
applicable  entity  within  WACM  shall  be 
totaled  and  netted  to  determine  an 
aggregate  energy  imbalance  for  WACM. 
The  sign  of  the  aggregate  energy 
imbalance  will  determine  whether  sale 
or  purchase  pricing  will  be  used 
(surplus  conditions  use  sale  pricing  and 
deficit  conditions  will  use  purchase 
pricing). 

Depending  upon  the  sign  of  the 
aggregate  energy  imbalance  for  all 
entities  within  WACM,  the  pricing  for 
charges  and  credits  within  the 
bandwidth  will  be:  Weighted  Average 
Sale  or  Pvu^hase  Price  @  100%. 

Outside  the  Bandwidth 

Each  entity  within  WACM  will  be 
charged  or  credited  independently  for 
Energy  Imbalance  Service  taken, 


dependent  upon  their  over-  or  under- 
delivery status. 

Under  Delivery  (customer  deficit)  = 
Customer  will  be  charged  150%  of 
the  ^weighted  average  real-time 
purchase  price. 
Over  Delivery  (customer  surplus)  = 
Customer  will  be  credited  50%  of 
the  weighted  average  real-time  sale 
price. 

Expansion  of  the  bandwidth  will  be 
allowed  during  the  following  instances: 

— The  loss  of  a  physical  resource. 

— Upon  evidence  of  proven  fi^quency 

bias  contribution  for  control  area 

needs. 
— The  transition  (start  up/shut  down) 

period  for  large  thermal  resources. 

Pricing  Defaults 

When  no  hourly  data  is  available,  the 
pricing  defaults  for  sales  and  purchase 
pricing  both  within  and  outside  the 
bandwidth  will  be  applied  in  the 
following  order: 
— Weighted  average  real-time  sale  or 

purchase  pricing  for  the  day  (on  and 

ofi  peak). 
— Weighted  average  real-time  sale  or 

purchase  pricing  for  the  month  (on 

and  off  peak). 
— Weighted  average  real-time  sale  or 

purchase  pricing  for  the  prior  month 

(on  and  ofi  peak). 
— Weighted  average  real-time  sale  or 

purchase  pricing  for  the  month  prior 

to  the  prior  month  (and  continuing 

until  sale  or  purchase  pricing  located) 

(on  and  off  peak). 

Billing 

The  billing  determinants  for  the  above 
formula  rates  are  specified  in  the  final 
rate  order  and  in  the  associated  service 
agreement. 

[FR  Doc.  02-14609  Filed  6-10-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0104;  FRL-7182-7] 

Industrial  Economics  Inc.;  Transfer  of 
Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimoimces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
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mformation  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be 
transferred  to  Industrial  Economics  Inc. 
in  accordance  with  40  CFR  2.307(h)(3) 
and  2.308(i)(2).  Industrial  Economics 
Inc.  has  been  awarded  multiple 
contracts  to  perform  work  for  OPP,  and 
access  to  this  information  will  enable 
Industrial  Economics  Inc.  to  fulfill  the 
obligations  of  the  contract. 
DATES:  Industrial  Economics  Inc.  will  be 
given  access  to  this  information  on  or 
before  June  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson.  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
•telephone  number:  (703)  305-7248;  e- 
mail  address:  johnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entr\'  for  this  document 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

n.  Contractor  Requirements 

Under  contract  number  GS-IOF- 
0224J,  the  contractor  will  perform  the 
following: 

EPA's  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  is 
responsible  for  providing  assistance  to 
enforcement  professionals  from  EPA 
and  the  States  in  determining:  (1)  A 
violator's  economic  benefit  of 
noncompliance;  (2)  the  violator's  ability 
to  pay  for  compliance,  clean-ups  and 
civil  penalties  (hereinafter  referred  to  as 


"ability  to  pay");  (3)  the  value  of  a 
supplemental  environmental  project 
(SEP);  and  (4)  the  value  of  compliance. 
This  assistance  is  largely  provided 
through  five  current  computer  models: 
Ben,  Abel,  Indipay,  Munipay  and 
Project.  Ben  calculates  a  violator's 
economic  savings  from  violating  the 
law.  Abel,  Indipay,  and  Munipay 
evaluate  claims  of  inability  to  pay  from 
for-profit  entities,  individuals  and 
municipalities,  respectively.  Project 
calculates  the  net-present,  after-tax   - 
value  of  a  proposed  supplemental 
environmental  project. 

OECA  also  provides  support  in  these 
areas  through  the  use  of  expert  financial 
consultants  where  the  models  are 
insufficient.  OECA  must  keep  its  models 
up  to  date,  provide  educational 
programs  to  ensure  proper  application 
of  the  models,  support  negotiations, 
trials  and  hearings,  and  provide  advice 
to  our  enforcement  professionals  as  to 
issues  that  arise  in  using  the  models. 

Since  there  are  very  few  corporate 
finance,  municipal  finance,  or 
accounting  experts  within  OECA,  the 
contractor  shall  provide  that  expertise 
and  update  the  models,  develop  new 
models  as  appropriate  and  educate 
enforcement  staff  on  the  models.  The 
contractor  shall  also  provide  expert 
advice  to  enforcement  personnel 
regarding  financial  issues  that  impact 
enforcement  litigation,  and  when 
directed,  support  enforcement 
negotiations,  and  appear  as  expert 
witnesses  in  hearings  and  trials. 
However,  EPA  employees  will  make  all 
policy  decisions  in  regard  to  finance/ 
accounting  issues. 

To  the  extent  that  the  work  under  this 
contract  requires  access  to  proprietary 
or  confidential  business  or  financial 
data  of  other  companies,  and  as  long  as, 
such  data  remains  proprietary  or 
confidential,  the  contractor  shall  protect 
such  data  from  unauthorized  use  and 
disclosure. 

All  files  or  other  information 
identified  as  CBI  shall  be  treated  as 
confidential  and  kept  in  a  secure  area 
with  access  limited  to  only  contractor 
personnel  directly  involved  in  the  case 
or  special  project  assignment.  The 
contractor,  subcontractor,  and 
consultant  persoimel  are  bound  by  the 
requirements  and  sanctions  contained 
in  their  contracts  with  EPA  and  in 
EPA's  confidentiality  regulations  found 
at  40  CFR  part  2,  subpart  B.  The 
contractor,  subcontractors,  and 
consultant  must  adhere  to  EPA- 
approved  security  plans  which  describe 
procedures  to  protect  CBI,  and  are 
required  to  sign  non-disclosure 
agreements  before  gaining  access  to  CBI. 


All  official  data,  findings,  and  results 
of  investigations  and  studies  completed 
by  the  contractor  shall  be  available  for 
EPA  and  Department  of  Justice  internal 
use  only.  The  contractor  shall  not 
release  any  part  of  such  data  without  the 
written  direction  of  the  project  officer. 

This  contract  involves  no 
subcontractors. 

OPP  has  determined  that  the  contracts 
described  in  this  document  involve 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  be  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,4.6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
Industrial  Economics  Inc.,  prohibits  use 
of  the  information  for  any  purpose  not 
specified  in  these  contracts:  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition.  Industrial  Economics  Inc.  is 
required  to  submit  for  EPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to 
Industrial  Economics  Inc.  until  the 
requirements  in  this  document  have 
been  fully  satisfied.  Records  of 
information  provided  to  Industrial 
Economics  Inc.  will  be  maintained  by 
EPA  Project  Officers  for  these  contracts. 
All  information  supplied  to  Industrial 
Economics  Inc.  by  EPA  for  use  in 
connection  with  these  contracts  will  be 
returned  to  EPA  when  Industrial 
Economics  Inc.  has  completed  its  work. 

List  of  Subjects 

Environmental  protection.  Business 
and  industry.  Government  contracts, 
Government  property,  Security 
measures. 

Dated:  )une  3.  2002. 
Linda  Vlier  Moos, 

Acting  Director,  Information  Resources  and 
Services  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  02—14635  Filed  6-10-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnL-7228-51 

Demonstration  Program  To  Recognize 
Local  Governments  Taking 
Extraordinary  Efforts  To  Protect 
Watersheds— Clean  Water  Partners  for 
ttie  21st  Century— Extension  of 
Application  Deadline 

agency:  Environmental  Protection 

Agency. 

ACTION:  Extension  of  application 

deadline  until  July  15,  2002. 

summary:  On  April  8,  2002  at  67  FR 
16751  EPA  published  a  Federal  Register 
notice  annoimcing  the  creation  of  this 
program  and  requesting  applications  to 
be  submitted  by  May  30.  2002.  This 
notice  announced  the  intention  by  the 
Office  of  Water  at  the  Environmental 
Protection  Agency  (EPA)  to  undertake  a 
demonstration  program  to  recognize 
local  governments  of  various  types  that 
are  undertaking  extraordinary  actions 
now  to  protect  and  enhance  watershed 
health  and  also  commit  to  imdertake 
specific  actions  in  the  future,  over  and 
above  the  requirements  of  the  Clean 
Water  Act  (CWA).  The  program  is 
intended  to  give  local  governments  of 
all  types  the  opportunity  to  be 
recognized,  and  is  not  limited  to 
wastewater  treatment  agencies.  The 
program  is  not  intended  to  replace 
EPA's  existing  National  Wastewater 
Excellence  awards  program,  which  will 
continue  to  recognize  operational 
achievements  in  specific  areas  of 
wastewater  management.  A  fuller 
description  of  the  program  and 
guidelines  for  submitting  applications 
can  be  found  at 
www.clecmwaterpartners.org. 

DATES:  The  date  by  which  applications 
for  this  program  are  to  be  submitted  is 
being  extended  from  May  30,  2002  until 
July  15,  2002.  None  of  the  other 
elements  of  the  program  are  affected  by 
this  Notice. 

ADDRESSES:  Applications  are  to  be  sent 
electronically  to 

www.cleanwaterpartners.org  or  faxed  to 
Clean  Water  Partners  for  the  21st 
Cent\u7  Program  at  202-833-4657. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Home,  Office  of  Wastewater 
Management,  Phone  (202)  564-0571,  E- 
mail:  home.james@epa.gov 

Dated:  May,  30,  2002. 
James  A.  Hanlon, 

Director,  Office  of  Wastewater  Management. 
(FR  Doc.  02-14633  Filed  6-10-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0096;  FRL-7181-6] 

Norflurazon  and  Fenbutatin-Oxide 
Tolerance  Reassessment  Decisions; 
Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  of  tolerance 
reassessment  for  norflurazon  and 
fenbutatin-oxide  starts  the  30-day 
public  comment  period  during  which 
the  public  is  invited  to  submit 
comments  on  the  Agency's  "Report  of 
the  Food  Quality  Protection  Act  (FQPA) 
Tolerance  Reassessment  Progress  and 
Risk  Management  Decision  (TRED)  for 
Norfliuazon"  and  "Report  of  the  Food 
Quality  Protection  Act  (FQPA) 
Tolerance  Reassessment  Progress  and 
Risk  Management  Decision  (TRED)  for 
Fenbutatin-oxide."  The  Agency  is 
providing  an  opportunity,  through  this 
notice,  for  interested  parties  to  comment 
on  the  Agency's  tolerance  reassessment 
decisions  in  accordance  with 
procedures  described  in  Unit  I  of  this 
document.  All  comments  will  be 
carefully  considered  by  the  Agency.  If 
any  comment  causes  the  Agency  to 
revise  its  decision  on  tolerance 
reassessment  for  norflurazon  and/or 
fenbutatin-oxide,  the  Agency  will 
publish  notice  of  its  amendment  in  the 
Federal  Register. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-Od96,  must  be 
received  on  or  before  July  11,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I  under 
SUPPI^MENTARY  INFORMATION.  To  ensure 
proper  receipt  by  the  EPA,  it  is 
imperative  diat  you  identify  docket  ID 
number  OPP-2002-0096  in  the  subject 
line  on  the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Edwards,  telephone  niunber:  (703)  305- 
5400;  e-mail  address: 
edwards.beth@epa.gov  for  norflurazon; 
and  Lorilyn  Montford,  telephone 
number:  (703)  308-8170;  e-mail  address: 
montford.lorilyn@epa.gov  for 
fenbuuutatin-oxide,  Special  Review  and 
Reregistration  Division  (7508C)  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,  human  health,  and 
agricultiiral  advocates;  pesticides  users; 
and  the  public  interested  in  the  use  of 
pesticides.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  a'ction 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related  ■ 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entiy  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  TRED  documents 
electronically,  go  directly  to  the  TREDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Home  Page,  at  http:// 
www.epa.gov/pesticides/reregistration/ 
status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  n\imber  OPP- 
2002-0096.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  including 
printed  and  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
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Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  the  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0096  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0096.  Electronic  comments 
may  edso  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 


version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  appropriate  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burdens  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  notice  constitutes  and  announces 
the  availability  of  the  norflurazon  and 
fenbutatin-oxide  TREDs.  These 
decisions  have  been  developed  as  pari 
of  the  public  participation  process  that 
EPA  and  the  U.S.  Department  of 
Agriculture  (USDA)  are  using  to  involve 
the  public  in  the  reassessment  of 
pesticide  tolerances  under  FFDCA.  The 
EPA  must  review  tolerances  and 
tolerance  exemptions  that  were  in  effect 
when  FQPA  was  enacted  in  August 
1996,  to  ensure  that  these  existing 
pesticide  residue  limits  for  food  and 
feed  commodities  meet  the  safety 
standard  of  the  new  law. 

In  reviewing  these  tolerances,  the 
Agency  must  consider,  among  other 
things,  aggregate  risks  from  non- 
occupational sources  of  pesticide 
exposure,  whether  there  is  increased 
susceptibility  to  infants  and  children, 
and  the  cumulative  effects  of  pesticides 
with  a  common  mechanism  of  toxicity. 
The  tolerances  are  considered 
reassessed  once  the  safety  finding  has 
been  made  that  aggregate  risks  are  not 


of  concern.  A  reregistration  eligibility 
decision  (RED)  was  completed  for 
norflurazon  in  Jime  1996  and 
fenbutatin-oxide  in  September  1994, 
prior  to  FQPA  enactment,  and  therefore 
needed  an  updated  assessment  to 
consider  the  provisions  of  the  Act. 

FFDCA  requires  that  the  Agency, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  conunon 
mechanism  of  toxicity."  At  this  time, 
norflurazon  and  fenbutatin-oxide  have 
not  been  identified  as  sharing  a  conunon 
mechanism  of  toxicity  and  are  not 
scheduled  for  a  cumulative  risk 
assessment.  Additionally,  the  tolerances 
for  norflurazon  (36)  and  fenbutatin- 
oxide  (42)  are  now  considered 
reassessed  as  safe  under  section  408(q) 
of  FFDCA. 

The  reregistration  program  is  being 
conducted  under  Congressionaliy- 
mandated  time  frames,  and  the  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  the  Agencv  is 
issuing  these  TREDs  as  final  documents 
because  no  risk  mitigation  or  changes  to 
existing  labeling  are  necessary.  All 
comments  received  within  30  days  of 
publication  of  this  Federal  Register 
notice  will  be  carefully  considered  by 
the  Agency.  If  any  comment 
significantly  impacts  a  TRED,  the 
Agency  will  amend  its  decision  by 
publishing  a  Federal  Register  notice. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  these  TREDs 
falls  under  FIFRA,  as  amended  in  1988 
and  1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  and  either  reregistering 
products  or  taking  "other  appropriate 
regulatory  action." 

ListofSubiects 

Environmental  protection,  Pesticide 
Tolerances. 

Dated:  May  31,  20*02. 

Lois  A  Rossi, 

Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

(FR  Doc.  02-14636  Filed  6-10-02:  8:45  am] 
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ENVlRONMErfTAL  PROTECTION 
AGENCY 

[FRL  -7229-3] 

Draft  Action  Plan  for  the  Development 
of  a  Framework  for  Metals  Assessment 
and  Guidance  for  Characterizing  and 
Ranidng  Metals  (External  Review  Draft) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  a  draft  for  public 
review  and  comment. 

summary:  This  notice  annoimces  the 
availability  of  the  External  Review  Draft 
of  a  docimient,  Draft  Action  Plan  for  the 
Development  of  a  Framework  for  Metals 
Assessment  and  Guidance  for 
Characterizing  and  Ranking  Metals, 
EPA/630/P-O2/003A.  prepared  by  a 
cross-agency  workgroup  under  the 
auspices  of  the  Science  Policy  Coxmcil. 
This  External  Review  Draft  of  the 
Project  Work  Plan  will  be  reviewed  by 
the  EPA's  Science  Advisory  Board  in  an 
advisory  capacity.  The  EPA  also  is 
announcing  a  pubUc  comment  period 
for  the  draft  document.  EPA  will 
consider  the  SAB's  advice  and  public 
conmient  submissions  in  revising  the 
Draft  Action  Plan.  The  plan  may  be 
modified  and  amended  from  time  to 
time,  as  necessary,  to  reflect  actual 
project  requirements  and  progress. 
Information  on  the  date  and  location  of 
the  SAB  public  review  meeting 
(anticipated  mid-summer  2002]  will  be 
published  in  a  future  Federal  Register 
notice. 

DATES:  Comments  may  be  submitted 
through  the  day  of  the  SAB  Advisory 
meeting,  however  in  order  for  the 
Agency  to  consider  comments  in  the 
development  of  the  final  charge  to  the 
SAB,  comments  should  be  received  no 
later  than  July  2,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Technical  Information  Staff  {8623D), 
NCEA-W,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
or  delivered  to  the  Technical 
Information  Staff  at  808  17th  Street, 
NW.,  5th  Floor.  Washington,  DC  20006; 
telephone:  202-564-3261;  facsimile: 
202-565-0050.  The  EPA  mail  room  does 
not  accept  courier  deliveries.  Electronic 
comments  may  be  e-mailed  to: 
metals.assessment@epa.gov. 

The  document  is  available  primarily 
via  the  Risk  Assessment  Forum 
Publications  Page  at  http:// 
www.epa.gov/ncea/raf/rafpub.htm.  A 
limited  number  of  paper  copies  will  be 
made  available  upon  individual  request 
to  the  Technical  Information  Staff. 
Please  provide  the  docimient's  title. 


Draft  Action  Plan  for  the  Development 
of  a  Framework  for  Metals  Assessment 
and  Guidance  for  Characterizing  and 
Ranking  Metals,  EPA/630/P-02/EPAy 
630/P-02/003A,  as  well  as  your  name 
and  address  to  properly  process  yoiu 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

William  P.  Wood,  Risk  Assessment 
Forum,  National  Center  for 
Environmental  Assessment  {8601-D), 
U.S.  Environmental  Protection  Agency, 
Washington,  DC  20460;  telephone:  202 
564-3361;  fax:  202  565-0062;  e-mail: 
risk.forum@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Many  EPA 
programs  are  faced  with  deciding 
whether  and  how  to  regulate  toxic 
metals.  These  decisions  range  from 
setting  regulatory  standards  for 
environmental  releases,  to  establishing 
safe  levels  in  different  environmental 
media,  to  setting  priorities  for  regulatory 
or  voluntary  efforts.  A  basic  input  to  the 
decision-making  process  for  most  EPA 
programs  is  an  assessment  of  the 
potential  hazards  and  risks  posed  by  the 
metal(s)  to  human  health  and  the 
environment.  Hazard  and  risk 
assessments  of  metals  and  metal 
compounds  raise  issues  not  generally 
encountered  with  organic  chemicals.  In 
recognition  of  the  unique  assessment 
issues  raised  by  metals  and  the 
complexity  of  addressing  these  issues 
consistently  across  the  Agency's  various 
programs,  the  Agency's  Science  Policy 
Council  tasked  an  Agency  work  group  to 
devise  an  Action  Plan.  The  goal  of  this 
Action  Plan  is  to  establish  a  process  for 
developing  guidance  that  will  assure  (1) 
a  consistent  application  of  scientific 
principles  for  assessing  hazard  and  risk 
for  metals,  (2)  state-of-the-science 
appUcation  of  methods  and  data,  (3)  A 
transparent  process  [i.e.  articulating 
assumptions  and  imcertainties),  and  (4) 
the  flexibility  to  address  program- 
specific  issues.  The  Action  Plan 
includes  brief  descriptions  of  the 
Agency's  metals  assessment  activities, 
and  identifies  critical  assessment  issues 
that  need  to  be  addressed  by  the  cross- 
agency  guidance. 

Dated:  June  5,  2002. 
Geor^  W.  Alapas. 

Acting  Director,  National  Center  for 
Environmental  Assessment. 
[FR  Doc.  02-14632  Filed  6-10-02;  8:45  am] 
BNJJNG  CODE  69eO-«0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0107;  FRL-6799-3] 

Minor  Changes  to  OPPTS  Harmonized 
Test  Guidelines,  Series  830  Product 
Properties;  Notice  of  Availability 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

summary:  EPA  has  established  a  unified 
library  for  test  guidelines  issued  by  the 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances  (OPPTS)  for  use  in 
testing  chemical  substances  to  develop 
data  for  submission  to  EPA  under  the 
Toxic  Substances  Control  Act  (TSCA), 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  or  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FffiRA).  The  Agency  is  announcing 
minor  changes  to  the  Series  830 — 
Product  Properties  Test  Guidelines  of 
these  OPPTS  harmonized  test 
guidelines.  The  availability  of  final 
guidelines  in  this  series  was  annoxmced 
in  the  Federal  Register  on  August  28, 
1996  (61  FR  44308)  (FRL-5390-7)  and 
minor  editorial  revisions  were 
announced  in  the  Federal  Register  on 
March  18,  1998  (63  FR  13254)  (FRI^ 
5761-6).  The  Agency  periodically 
announces  in  the  Federal  Register  the 
availability  of  new  and  changed  test 
guidelines. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact 

TSCA  information  contact:  TSCA 
Hotline  at  TAIS/7408,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  mmiber:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline@epa.gov. 

FIFRA  information  contact: 
Communications  Services  Branch,  Field 
and  External  Affairs  Division,  Office  of 
Pesticide  Programs  (7506C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5017;  fax  number:  (703)  305-5558. 

For  technical  information  contact 
Harold  Podall,  Office  of  Pesticide 
Programs,  Registration  Division  (7505C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-9373;  e-mail  address: 
podall.harold@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public  ■ 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  are  or  may  be  required  to  conduct 
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testing  of  chemical  substances  under 
TSCA,  FFDCA,  or  FIFRA,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

You  may  obtain  electronic  copies  of 
this  dociunent,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
imder  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 
You  may  also  obtain  electronic  copies  of 
the  OPPTS  harmonized  test  guidelines 
from  the  EPA  Internet  Home  Page  at 
http://wv»rw.epa.gov/opptsfrs/home/ 
guidelin.htm. 

m.  What  Action  is  EPA  Taking? 

EPA  is  annoiucing  minor  changes  to 
the  foUoMdng  Series  830  OPPTS 
harmonized  test  guidelines.  These 
changes  are  minor  or  editorial  in  nature 
and  do  not  amend  the  existing 
requirements  under  FIFRA  or  the  TSCA 
section  4  test  rules.  Explicit  test 
requirements  for  registration  are  set  out 
in  40  CFR  parts  158  and  796  and  the  test 
guidelines  contain  standards  for  and 
examples  of  acceptable  testing. 

1.  OPPTS  830.631 7  Storage  stability. 
Paragraphs  (b)(2)(ii)  and  (b)(2)(iii) 
addressing  frequency  at  which  chemical 
analysis  for  the  concentration{s)  of  the 

•  active  ingredient(s)  is  conducted  over 
the  1  year  test  duration  have  been 
changed  to  include  an  analysis  at  the  9- 
month  point.  This  change  will  enable 
better  definition  of  the  slope  of  the 
degradation  cim^e  and  permit  improved 
extrapolation  of  the  degradation  curve 
past  the  12-month  point.  Additionally, 
the  change  provides  guidance  for 
frequency  of  testing  for  storage  stability 
studies  continued  beyond  1  year.  The 
final  guideline  was  reviewed  by  the 
FIFRA  Scientific  Advisory  Panel  (SAP) 
at  its  September  27, 1995  meeting  and 
the  revised  guideline  contains  no  new 
scientific  issues  that  the  Agency 
believes  warrant  review  by  the  SAP. 

2.  OPPTS  830.7300 Density/relative 
density/bulk  density.  Paragraph  (c).  Test 
procedures,  has  been  changed  to  correct 
a  typographical  error  in  a  citation  by 


replacing  the  words  "ASTM  D-727" 
with  "ASTM  D-729."  This  is  a  minor 
editorial  change. 

IV.  Are  there  Any  Applicable  Voluntary 
Consensus  Standards  that  EPA  Should 
Consider? 

This  notice  of  availability  does  not 
involve  a  proposed  regulatory  action 
that  would  require  the  Agency  to 
consider  voluntary  consensus  standards 
pursuant  to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  directs  EPA  to  use 
voliuitary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  an  explanation  to 
Congress,  through  Office  of  Management 
and  Budget  (OMB),  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards  when  the  NTTAA  directs  the 
Agency  to  do  so. 

List  of  Subjects 

Environmental  protection.  Chemical    * 
testing.  Test  guideline. 

Dated:  May  30,  2002. 
Stephen  L.  Johnson, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  02-14637  Filed  6-10-02;  8:45  am] 
BILLING  CODE  6660-50-8 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

June  5,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
niunber.  No  person  shall  be  subject  to 


any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  August  12,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission.  445  12th 
Street,  SW,  Room  1-C804.  Washington, 
DC  20554  or  via  the  internet  to 
jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0175. 

Title:  Section  73.1250,  Broadcasting 
Emergency  Information. 

Form  No.:N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  50  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  ana  Uses:  Emergency 
situations  in  which  the  broadcasting  of 
information  is  considered  as  furthering 
the  safety  of  life  and  property  include, 
but  are  not  limited  to,  tornadoes, 
hurricanes,  floods,  tidal  waves, 
earthquakes,  and  school  closings. 
Section  73.1250(e)  requires  that 
immediately  upon  cessation  of  an 
emergency  during  which  broadcast 
facilities  were  used  for  the  transmission 
of  point-to-point  messages  or  when 
daytime  facilities  were  used  during 
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nighttime  hours  by  an  AM  station,  a 
report  in  letter  form  shall  be  forwarded 
to  the  FCC  in  Washington.  DC,  setting 
forth  the  nature  of  the  emergency,  the 
dates  £md  hours  of  the  broadcasting  of 
emergency  information  and  a  brief 
description  of  the  material  carried 
during  the  emergency.  A  certification  of 
compliance  with  the  non- 
conunercialized  provision  must 
accompany  the  report  where  dajrtime 
facilities  are  used  during  nighttime 
hours  by  an  AM  station.  The  report  is 
used  by  FCC  staff  to  evaluate  the  need 
and  nature  of  the  emergency  broadcast 
to  confirm  that  an  actual  emergency 
existed. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-14645  Filed  6-10-02;  8:45  am] 

BILLING  COOE  6712-01-i> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

May  31,  2002. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collecbon  of  information  unless  it 
displays  a  current  valid  control  niunber. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  August  12,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 


difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington.  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  Gollection(s)  contact  Les 
Smith  at  202^18-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPt£MENTARY  INFORMATION: 

OMB  Control  Number:  3060-0863. 

Title:  Satellite  Delivery  of  Network 
Signals  to  Unserved  Households  for 
Purposes  of  the  Satellite  Home  Viewer 
Act  (SHVA). 

Fonn  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
non-profit  entities. 

Number  of  Respondents:  848. 

Estimated  Time  per  Response:  30 
minutes. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  125,000  hours. 

Total  Annual  Costs:  $13,000. 

Needs  and  Uses:  In  February  1999, 
the  FCC  released  a  Report  and  Order 
(R&D)  that  described  a  method  for 
measuring  the  Grade  B  signal  strength  at 
a  household  so  that  the  satellite  and 
broadcast  industries  and  consumers 
would  have  a  imiform  method  for 
calibrating  actual  household  signal 
strength  and  thereby  determine  which 
consiuners  are  "unserved"  by  over-the- 
air  network  signals.  The  written  records 
of  test  results  are  made  after  testing  and 
predicting  the  strength  of  a  television 
station's  signal.  The  R&O  also  endorsed 
a  computer  model  to  predict  whether  a 
household  is  likely  to  be  able  to  receive 
a  signal  of  the  required  strength. 

0\{B  Control  Number:  3060-0055. 

Title:  FCC  Form  327,  Application  for 
Cable  Television  Relay  Service  Station 
(CARS)  Authorization. 

Form  Number:  FCC  327. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households.  State,  local  or  tribal 
governments. 

Number  of  Respondents:  973. 

Estimated  Time  per  Response:  3  hrs. 
10  mins.  (3.166  hrs.). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  3,081  hours. 


Total  Annual  Costs:  $184,870. 

Needs  and  Uses:  Under  47  CFR 
Sections  78.11-78.40  of  FCC  Rules,  an 
applicant  files  FCC  Form  327  to  obtain 
an  initial  license  or  the  modification, 
transfer,  assignment,  or  renewal  of  an 
existing  Cable  Television  Relay  Service 
(CARS)  microwave  radio  license. 
Franchised  cable  systems  and  other 
eligible  services  use  the  12  GHz  and  18 
GHz  CARS  bands  for  microwave  relays 
pursuant  to  47  CFR  part  78  of  the 
Commission's  Rules.  CARS  is 
principally  a  video  transmission  service 
used  for  intermediate  links  in  a 
distribution  network,  i.e.,  CARS  stations 
relay  broadcast  television,  low  power 
television,  AM,  FM,  and  cablecasting 
video  and  audio  signal  transmissions  for 
and  supply  program  material  to  these 
various  broadcast  transmission  systems 
using  point-to-point  and  point-to- 
multipoint  transmissions. 

OMB  Control  Number:  3060-0061. 

Title:  FCC  Form  325,  Annual  Report 
of  Cable  Television  Systems. 

Form  Number:  FCC  325. 

Type  of  Review:  Extension  of  a 
aurently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  1,100. 

Estimated  Time  per  Response:  1-2 
hoiu-s. 

Frequency  of  Response:  Annual 
reporting  requirements. 

Total  Annual  Burden:  3,600  hours. 

Total  Annual  Costs:  $4,000. 

Needs  and  Uses:  The  FCC  uses  Form 
325  to  solicit  basic  operational 
information  from  all  cable  systems 
nationwide,  including:  The  operator's 
name  and  address;  system- wide 
capacity  and  frequency  information; 
channel  usage;  and  number  of 
subscribers.  Operators  of  every 
operational  cable  television  system  are 
currently  required  to  complete  the  form 
to  verify,  correct,  and/or  furnish  the 
FCC  with  the  most  current  information 
on  their  respective  cable  systems. 

OMB  Control  Number:  3060-0688. 

Title:  Abbreviated  Cost-of-Service 
Filing  for  Cable  Network  Upgrades. 

Form  Number:  FCC  1235. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  100. 

Estimated  Time  per  Response:  10-20 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1 ,500  hours. 

Total  Annual  Costs:  $200. 

Needs  and  Uses:  FCC  Form  1235  is  an 
abbreviated  cost  of  service  filing  for 
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significant  network  upgrades  that  allows 
cdble  operators  to  justify  rate  increases 
related  to  capital  expenditures  used  to 
improve  rate-related  cable  services.  The 
FCC  Form  1235  is  reviewed  by  the  cable 
operator's  respective  local  franchise 
authority. 

Federal  Communications  Commission. 

Marlene  Dortch, 

Secretary. 

[FR  Doc.  02-14646  Filed  6-10-02;  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coiiection(8)  Being  Reviewed  by  ttie 
Federal  Communications  Commission, 
Comments  Requested 

June  4,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  12,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  hhd  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman  or  Leslie  Smith, 
Federal  Communications  Commission, 
Room  1-C804  or  Room  1-A804,  445 
12th  Street,  SW.,  Washington,  DC  20554 


or  via  the  Internet  to  jboley@fcc.gov  or 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0126. 

Title:  Section  73.1820.  Station  Log. 

Fonn  No.  .N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  and  not-for-profit  institutions. 

Number  of  Respondents:  15,122. 

Estimated  Time  Per  Response:  0.17 
hours  to  0.5  hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Total  Annual  Burden:  15,326  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  73.1820 
requires  that  each  licensee  of  an  AM, 
FM  or  TV  broadcast  station  maintain  a 
station  log.  Each  entry  must  accurately 
reflect  the  station's  operation.  This  log 
should  reflect  adjustments  to  operating 
parameters  for  AM  stations  with 
directional  antennas  without  an 
approved  sampling  system;  for  all 
stations  the  actual  time  of  any 
observation  of  extinguishment  or 
improper  operation  of  tower  lights;  and 
entry  of  each  test  of  the  Emergency  Alert 
System  (EAS)  for  commercial  stations. 
The  data  is  used  by  FCC  staff  in  field 
investigations  to  assure  that  the  licensee 
is  operating  in  accordance  with  the 
technical  requirements  as  specified  in 
the  FCC  Rules  and  with  the  station 
authorization,  and  is  taking  reasonable 
measures  to  preclude  interference  to 
other  stations.  It  is  also  used  to  verify 
that  the  EAS  is  operating  properly. 

OMB  Control  No.:  306O-O6A1. 

Title:  Notification  to  File  Progress 
Report. 

Form  No.:  FCC  Form  218-1. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  and  individuals  or  households. 

Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  500  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  data  collected  is 
used  by  Commission  staff  to  determine 
whether  the  218-219  MHz  licensee 
(previously  IVDS)  is  entitled  to  their 
authorization  to  operate.  From  this  data, 
the  Commission  is  able  to  confirm  that 
the  licensee  has  provided  a  showing  of 
"substantial  service"  to  the  population 
or  land  area  within  10  years  of  the 


license  grant  pursuant  to  47  CFR  95.833. 
The  data  collected  ensure  licensees  are 
making  proper  use  of  the  spectrum. 

OMB  Control  No.:  3060-0714. 

Ti(7e.-  Antenna  Registration  Number 
Required  as  Supplement  to  Application 
Forms. 

Form  No.;  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  state,  local 
and  tribal  government,  and  federal 
government. 

Number  of  Respondents:  516,000. 

Estimated  Time  Per  Response:  .084 
hours  (or  five  minutes). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  43,344  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  In  July  1996,  the 
antenna  clearance  procedures  were 
replaced  with  a  uniform  registration 
procedure  that  applied  to  antenna 
structure  owners.  Structure  owners 
receive  an  Antenna  Structure 
Registration  Number  which  is  a  unique 
number  that  identifies  an  antenna 
structure.  Once  obtained,  this  number 
must  be  used  on  all  filings  related  to  the 
antenna  structure.  Collecting  the 
registration  number  enables  the 
Commission  to  efficiently  maintain  a 
registration  database,  as  well  as  process 
the  applications  without  unnecessary 
delay  related  to  antenna  structiu^ 
discrepancies.  By  entering  the 
registration  number  in  the  database,  the 
antenna  clearance  can  immediately  be 
validated  for  accuracy  through  the 
Universal  Licensing  System  (ULS). 

OMB  Control  No.:  3060-0850. 

Title:  Quick-Form  Application  for 
Authorization  in  the  Ship,  Aircraft, 
Amateur,  Restricted,  and  Commercial 
Operator,  and  General  Mobile  Radio 
Services. 

Form  No.  ■  FCC  Form  605. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local,  or  tribal  government, 

Number  of  Respondents:  175,000, 

Estimated  Time  Per  Response:  .44 
hoiu-s. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  77.000  hours. 

Total  Annual  Cost:  $2,537,500, 

Needs  and  Uses:  The  FCC  Form  605 
is  a  consolidated  application  form  for 
various  services  and  is  used  to  collect 
licensing  data  for  the  Universal 
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Licensing  System  (ULS).  The  form  is 
being  revised  to  include  a  new  operator 
class  code  for  the  Restricted  and 
Commercial  Radio  Operators  and  to 
clarify  existing  instructions  for  the 
general  public.  There  is  also  a  change  to 
die  estimated  average  burden  and 
increased  number  of  respondents  due  to 
additional  filings  for  exemptions  since 
the  last  submission  to  the  Office  of 
Management  and  Budget  (OKfB). 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-14647  Filed  &-10-02;  8:45  am] 

MLUNQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

June  5.  2002. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  control  number.  For 
further  information  contact  Marie  Moyd, 
Federal  Communications  Commission, 
(202) 418-2111. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0989. 

Expiration  Date:  11/30/2002. 

Title:  Procedures  for  Applicants 
Requiring  Section  214  Authorization  for 
Domestic  Interstate  Transmission  Lines 
Acquired  Through  Corporate  Control,  47 
CFR  Sections  63.01,  63.03  and  63.04. 

FonnNo.:N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  35 
respondents;  47.29  hours  per  response 
[avg.).;  1655  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $20,000. 

Frequency  of  Response:  On  occasion. 

Description:  In  a  Report  and  Order 
issued  in  CC  Docket  No.  01-150, 
released  March  21.  2002.  the 
Commission  provides  presumptive 
streamlining  categories,  allows  for  joint 
applications  for  international  and 
domestic  transfers  of  control,  clarifies 
confusion  about  content  of  applications, 
provides  timelines  for  streamlined 
transaction  review,  provides  a  pro  forma 
transaction  process,  allows  asset 


acquisitions  to  be  treated  as  transfers  of 
control  and  deletes  obsolete  sections  of 
its  rules.  The  Report  and  Order  sets 
forth  the  procedures  for  common 
carriers  requiring  authorization  under 
section  214  of  the  Communications  Act 
of  1934,  as  amended  to  acquire  domestic 
interstate  transmission  lines  through  a 
transfer  of  control.  Under  section  214  of 
the  Act,  carriers  must  obtain  the 
Commission  approval  before 
constructing,  acquiring  or  operating  an 
interstate  transmission  lines. 
Acquisitions  involving  interstate 
common  carriers  therefore  require 
affirmative  action  by  the  Commission 
before  the  acquisition  can  occiu. 
Pursuant  to  47  CFR  sections  63.03  and 
63.04,  domestic  section  214  applications 
involving  domestic  transfers  of  control, 
at  a  minimum  should  specify:  (1)  The 
name,  address  and  telephone  number  of 
each  applicant;  (2)  the  government, 
state,  or  territory  imder  the  laws  of 
which  each  corporate  or  partnership 
applicant  is  organized;  (3)  the  nai^ie, 
tide,  post  office  address,  and  telephone 
number  of  the  officer  or  contact  point, 
such  as  legal  counsel,  to  whom 
correspondence  concerning  the 
application  is  to  be  addressed;  (4)  the 
name,  address,  citizenship  and 
principal  business  of  any  person  or 
entity  that  directly  or  indirectly  owns  at 
least  ten  percent  of  the  equity  of  the 
applicant,  and  the  percentage  of  equity 
owned  by  each  of  those  entities  (to  the 
nearest  one  percent);  (5)  certification 
pursuant  to  47  CFR  sections  1.2001 
through  1.2003  that  no  party  to  the 
application  is  subject  to  a  denial  of 
Federal  benefits  pursuant  to  section 
5301  of  the  Anti-Drug  Abuse  Act  of 
1988;  (6)  a  description  of  the 
transaction;  (7)  a  description  of  the 
geographic  areas  in  which  the  transferor 
and  transferee  (and  their  affiliates)  offer 
domestic  teleconmiimications  services, 
and  what  services  are  provided  in  each 
area;  (8)  a  statement  as  to  how  the 
application  fits  into  one  or  more  of  the 
presiunptive  streamlined  categories  in 
section  63.03  or  why  it  is  otherwise 
appropriate  for  streanolined  treatment; 
(9)  identification  of  all  other 
Commission  applications  related  to  the 
same  transaction;  (10)  a  statement  of 
whether  the  applicants  axe  requesting 
special  consideration  because  either 
party  to  the  transaction  is  facing 
imminent  business  failure;  (11) 
identification  of  any  separately  filed 
waiver  requests  being  sought  in 
conjunction  with  the  transaction;  and 
(12)  a  statement  showing  how  grant  of 
the  application  will  serve  the  public 
interest,  convenience  and  necessity, 
including  any  additional  information 


that  may  be  necessary  to  show  the  effect 
of  the  proposed  transaction  on 
competition  in  domestic  markets.  Where 
an  applicant  wishes  to  file  a  joint 
international  section  214  transfer  of 
control  application  and  domestic 
section  214  transfer  of  control 
application,  the  applicant  must  submit 
information  that  satisfies  the 
requirements  of  47  CFR  63.18.  In  the 
attachment  to  the  international 
application,  the  applicant  must  submit 
the  information  described  in  47  CFR 
63.04(a)(6)-(a)(12).  See  47  CFR  63.03 
and  63.04.  No.  of  respondents:  25;  hours 
per  response:  65  hours;  total  annual 
burden:  1625  hours).  Pursuant  to  47 
CFR  63.03(d),  applicants  are  not 
required  to  file  post-consummation 
notices  of  pro  forma  transactions,  except 
that  a  post  transaction  notice  must  be 
filed  with  the  Commission  within  30 
days  of  a  pro  forma  transfer  to  a  trustee 
or  a  debtor-in-possession.  The 
notification  can  be  in  the  form  of  a  letter 
(in  duplicate  to  the  Secretary).  The  letter 
or  other  form  of  notification  must  also 
contain  the  information  listed  in 
sections  (a)(1)  through  (a)(4)  in  section 
63.04.  A  single  letter  may  be  filed  for 
more  than  one  such  transfer  of  control. 
See  47  CFR  63.03  and  63.04.  [No.  of 
respondents:  10;  hours  per  response:  3 
hours;  total  annual  burden:  30  hours). 
Information  will  be  used  to  ensure  that 
applicants  comply  with  the 
requirements  of  47  USC  section  214. 
Obligation  to  respond:  Mandatory. 
Public  reporting  burdens  for  the 
collections  of  information  are  as  noted 
above.  Send  comments  regarding  the 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-14638  Filed  6-10-02;  8:45  am] 

BILUNO  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banit  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 
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The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Bocird  of  Governors.  Comments 
must  be  received  not  later  than  June  26. 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Clinton  M.  Day,  C.  Parke  Day.  C. 
Peyton  Day,  C.  Burke  Day,  Kathleen 
Day,  Day  Investments,  LLC,  and  Deen 
Day-Smith,  all  of  Duluth,  Georgia;  to 
retain  voting  shares  of  Integrity 
Bancshares,  Inc.,  Alpharetta,  Georgia, 
and  thereby  indirectly  acquire  additonal 
voting  shares  of  Integrity  Bank, 
Alpharetta,  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Michele  Costello  Lundy  and 
Christopher  G.  Costello,  both  of  Marion, 
Kansas;  to  acquire  voting  shares  of 
Tampa  State  Bankshares,  Inc.,  Tampa, 
Kansas,  and  thereby  indirectly  acquire 
voting  shares  of  Tampa  State  Bank, 
Tampa,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System, 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FT?  Doc.  02-14656  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 


persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  5,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalie  Street,  Chicago, 
Illinois  60690-1414: 

1.  Cincinnati  BancGroup,  Inc.,  Mason, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Kenney, 
Kenney.  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  American  Bancshares,  Inc.,  Baxter 
Springs,  Kansas;  to  acquire  100  percent 
of  the  voting  shares  of  Southwest 
Missouri  Bancshares,  Inc.,  Ozark, 
Missouri,  and  thereby  indirectly  acquire 
Southwest  Community  Bank,  Ozark, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  5.  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  02-14575  Filed  6-10-02;  8:45  am] 

BILLING  CODE  621(M>1-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
02-13180)  published  on  page  36882  of 
the  issue  for  May  28,  2002. 

On  page  36883,  in  the  first  column, 
under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entry  for  State 
Bank  of  Hawley  Employee  Stock 
Ownership  Plan  &  Trust,  Hawley, 
Minnesota,  is  revised  to  read  as  follows: 

A.Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Miimeapolis,  Minnesota  55480-0291: 

1.  State  Bank  of  Hawley  Employee 
Stock  Ownership  Plan  &■  Trust,  Hawley, 


Minnesota;  to  acquire  an  additional  6 
percent,  for  a  total  of  38.8  percent  of  the 
voting  shares  of  Bankshares  of  Hawley. 
Inc.,  Hawley,  Miimesota,  and  thereby 
indirectly  acquire  State  Bank  of  Hawley, 
Hawley,  Minnesota. 

Comments  on  this  application  must 
be  received  by  June  21,  2002. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  5.  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-14577  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained    ' 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  5,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1 .  Security  Bancorp  of  Tennessee, 
Inc.,  Halls,  Tennessee;  to  acquire  45.63 
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percent  of  the  voting  shares  of  Patriot 
Bank,  Milhngton,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6,  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-14655  Filed  6-10-02;  8:45  am] 

BILLING  CODE  B210-01-S 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJfdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  5,  2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Gtigroup,  Inc.,  New  York,  New 
York  and  its  subsidiaries;  to  acquire 
Golden  State  Bancorp,  Inc.,  San 
Francisco,  California,  and  its 
subsidiaries,  including  California 
Federal  Bank,  San  Francisco,  California, 
and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  section 
225.28(b)(4)  of  Regulation  Y. 

In  coimection  with  this  notice, 
Citigroup  also  has  applied  to  acquire 
indirectly  Citibank  (West)  FSB,  San 
Francisco,  California,  a  de  novo  federal 


savings  bank,  pursuant  to  section 
225.28(b)(4)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  5,  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.02-14576  Filed  6-10-02;  8:45  am] 

BILLING  COOC  6210-01-S 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEIM 

Sunshine  IMeeting  Notice 

TIME  AND  date:  11:00  a.m..  Monday, 

June  17,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  2Qth  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  June  7,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  02-14841  Filed  6-7-02;  3:31  pm] 

BILLING  CODE  6210-01-P 


GENERAL  ACCOUNTING  OFFICE 

Appointments  to  the  Medicare 
Payment  Advisory  Commission 

agency:  General  Accounting  Office 

(GAO). 

ACTION:  Notice  of  appointments. 

SUMMARY:  The  Balanced  Budget  Act  of 
1997  established  the  Medicare  Payment 
Advisory  Commission  (MedPAC)  and 
gave  the  Comptroller  General 
responsibility  for  appointing  its 
members.  This  notice  announces  three 


new  appointments  and  two 
reappointments  to  fill  the  vacancies 
occurring  this  year. 

DATES:  Appointments  are  effective  May 
1,  2002  through  April  30,  2005. 
ADDRESSES:  GAO.  441  G  Street,  NW., 
Washington,  DC  20548.  MedPAC:  1730 
K  Street,  NW.,  Suite  800.  Washington, 
DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
GAa  Molly  Ryan,  202/512-3592. 
MedPAC:  Murray  N.  Ross,  Ph.D..  202/ 
653-7220. 

SUPPLEMENTARY  INFORMATION:  To  fill  this 
year's  vacancies  I  am  announcing  the 
following:  Newly  appointed  members 
are  Nancy-Aim  DeParle,  J.D.,  Senior 
Advisor,  JP  Morgan  Partners  and 
Adjunct  Professor  at  the  Wharton 
School  of  the  University  of 
Pennsylvania;  David  F.  Ehurenberger, 
President,  Public  Policy  Partners,  Inc.: 
Senior  Health  Policy  Fellow  at  the 
Graduate  School  of  Business,  University 
of  St.  Thomas;  Chairman  and  Chief 
Executive  Officer,  University  of  St. 
Thomas/University  of  Minnesota's 
National  Institute  of  Health  Policy;  and 
former  Senator  from  Minnesota;  and 
Nicholas  J.  Wolter.M.D. ,  Chief  Executive 
Officer,  I>eaconess  Billings  Clinic  and 
Pulmonary  and  Critical  Care  Physician, 
Billings  Clinic.  Reappointed  members 
are  Carol  Raphael,  President  and  Chief 
Executive  Officer,  Visiting  Nurse 
Service  of  New  York;  and  Mary  K. 
Wakefield,  Ph.D..  R.N.,  Director,  Center 
for  Rural  Health.  University  of  North 
Dakota  School  of  Medicine  and  Health 
Sciences. 

(Sec.  4022.  Pub.  L.  105-33,  111  Stat.  251, 

350) 

David  M.  Walker, 

Comptroller  General  of  the  United  States. 

[FR  Doc.  02-14623  Filed  6-10-02;  8:45  am) 

BNJJNQ  CODE  1610-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  atKl 
Disease  Registry 

[Program  Aftnouncement  021 1 2] 

Asthma  and  Hazardous  Substances, 
Applied  Research  and  Development; 
Notice  of  the  Availability  of  Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  to  conduct  research  on  the 
impact  of  hazardous  substances  on 
asthma.  This  program  addresses  the 
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"Healthy  People  2010"  focus  area  of 
Environmental  Health. 

The  purpose  of  this  program  is  to:  (1) 
Link  secondary  data  sources  available 
for  asthma  with  data  on  enviroimiental 
contamination  to  evaluate  the 
contribution  of  environmental 
exposures  to  asthma  occurrence  or 
morbidity  among  one  or  more 
commimities  exposed  to  hazardous  air 
pollutants;  (2)  provide  scientific 
information  about  the  association 
between  hazardous  substances  and 
asthma  morbidity;  and  (3)  develop  and 
apply  a  methodology  which  could  serve 
as  a  useful  model  for  other  organizations 
when  responding  to  questions 
concerning  the  health  impact  of  air 
releases  of  hazardous  substances. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR):  Developing  and  providing 
reliable,  understandable  iniormation  for 
people  in  affected  commimities  and 
tribes  and  for  stakeholders. 

B.  Eligible  Applicants 

Assistance  will  be  provided  to  official 
public  health  agencies  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Conunonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia.  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  Federally 
recognized  Indian  Tribal  governments. 
State  organizations,  including  State 
universities,  State  colleges,  and  State 
research  institutions,  must  establish  that 
they  meet  their  respective  State's 
l^islature  definition  of  a  State  entity  or 
political  subdivision  to  be  considered  to 
be  an  eligible  applicant. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  that  engages  in 
lobbying  activities  is  not  eligible  to 
receive  Federal  funds  constituting  an 
award,  grant  or  loan. 

C.  Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  2002  to  fund  two  to  three  awards. 
It  is  expected  that  the  average  award 
will  be  $100,000,  ranging  from  $80,000 
to  $120,000.  The  awards  are  expected  to 
begin  on  or  about  September  1,  2002, 
and  will  be  made  for  a  12 -month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 


evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Fimds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services. 
Funds  for  contractu^  services  may  be 
requested;  however,  the  primary 
recipient  of  ATSDR  funds  must  perform 
a  substantive  role  in  carrying  out  project 
activities  and  not  merely  serve  as  a 
conduit  for  an  award  to  another  party  or 
provide  funds  to  an  ineligible  party. 
Equipment  may  be  purchased  with 
these  funds,  however,  the  equipment 
proposed  should  be  appropriate  and 
reasonable  for  the  research  activity  to  be 
conducted.  Equipment  may  be  acquired 
only  when  authorized,  and  the 
applicant  should  provide  a  justification 
of  need  to  acquire  equipment,  a 
description  of  the  equipment,  and  the 
cost  of  piirchase  versus  lease.  To  the 
greatest  extent  practicable,  equipment 
and  products  purchased  with  ATSDR 
funds  should  be  made  in  the  United 
States.  ATSDR  retains  the  right  to 
request  the  return  of  all  equipment 
which  is  in  operable  condition  and  was 
purchased  with  grant  funds  (upon 
completion  of  the  project  period). 

Funding  Priorities 

Priority  will  be  given  to  the  proposed 
project  that  (1)  is  conducted  in  one  or 
more  areas  where  a  completed  air 
pathway  has  akeady  been  established 
for  one  or  more  hazardous  substances 
from'a  particular  point  source.  These 
hazardous  substances,  or  urban  air 
toxics  (UATs),  have  been  previously 
linked  to  asthma  in  the  workplace  and 
include:  adehydes  (such  as 
formaldehyde),  polyisocyanates/ 
isocyanates  (such  as  toulene 
diisocyanate),  acid  anhydrides,  and 
metals  (such  as  cadmium);  (2)  includes 
a  partnership  between  public  health  and 
environmental  agencies;  (3)  clearly 
demonstrates  a  mechanism  for 
community-based  participation;  and  (4) 
demonstrates  a  new  or  innovative 
application  of  Geographic  Information 
Systems  (CIS). 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
1.  Recipient  Activities,  and  ATSDR  will 
be  responsible  for  the  activities  listed 
under  2.  ATSDR  Activities. 

1.  Recipient  Activities 

a.  Develop  a  research  project  which 
examines  the  possible  relationship 
between  hazardous  air  pollutants  and 
asthma  morbidity  using  available  data 


sources.  Provide  scientific  information 
concerning  hazardous  substances  and 
asthma  and  develop  a  model  for  others 
to  address  the  health  impact  of 
hazardous  substances  to  stakeholders. 

b.  Develop  study  protocol  for 
approval  of  project  implementation. 

c.  Develop,  field  test,  and  revise  data 
extraction  instnmients  and  models  that 
estimate  ambient  exposure  to  hazardous 
pollutants. 

d.  Disseminate  research  results  to 
conmiunity  members,  and  publish  in 
written  format  for  distribution. 

e.  Provide  evidence  of  collaborate 
efforts  with  the  local  health 
environmental  agencies  on  proposed 
and  future  community  outreach 
activities. 

f.  Provide  plans  for  working 
collaboratively  with  representatives  of 
the  cqmmunit(ies). 

g.  Collaborate  with  partners  on  these 
program  activities,  and  meet  annually  to 
coordinate  planned  efforts  and  review 
progress. 

2.  ATSDR  Activities 

a.  Provide  scientific,  epidemiologic, 
and  environmental  assistance. 

b.  Provide  assistance  on  the 
development  of  the  protocol  and 
evaluation  of  the  data  extraction 
instnmients. 

c.  Facilitate  external  peer-review  of 
the  protocol  and  final  report. 

d.  Provide  assistance  to  awardees  on 
data  analysis  and  interpretation  of 
findings. 

e.  Provide  technical  assistance  to 
awardees  (if  more  than  one  award  is 
made)  to  ensure  a  sharing  of  information 
and  methodologies,  as  appropriate. 

f.  Provide  assistance  for  the 
dissemination  of  information  to 
community  members  resulting  from  this 
project. 

g.  Facilitate  an  aimual  meeting 
between  awardees  and  partners  to 
coordinate  plaimed  efforts  and  review 
progress. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed  so  it  is  important  to  follow 
them  in  writing  your  program  plan.  The 
narrative  should  be  no  more  than  30 
pages,  double-spaced,  printed  on  one 
side,  with  1  inch  margins,  and 
unreduced  fonts  (font  size  12  point),  on 
8V2  by  11  inch  paper.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets. 
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1.  Title  Page 

The  heading  should  include  the  title 
of  the  cooperative  agreement 
announcement,  the  project  title,  the 
organization  name,  and  the  organization 
address,  and  the  project  director's  name, 
address,  and  telephone  number. 

2.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  cooperative 
agreement  announcement,  project  title, 
organization,  name  and  address,  project 
director  and  telephone  number.  This 
abstract  should  include  a  work  plan 
identifying  activities  to  be  developed, 
activities  to  be  completed,  and  a  time 
line  for  completion  of  these  activities. 

3.  Application  Narrative 

The  narrative  of  each  application 
must  address  the  evaluation  component 
in  addition  to  the  following: 

a.  Briefly  state  the  applicant's 
imderstanding  of  the  need  or  problem  to 
be  addressed,  the  purpose,  and  goals 
over  the  three  year  period  of  the 
cooperative  agreement. 

b.  Describe  in  detail  the  objectives 
and  the  methods  to  be  used  to  achieve 
the  objectives  of  the  project.  The 
objectives  should  be  specific,  time- 
phased,  measurable,  and  achievable 
during  each  budget  period.  The 
objectives  should  directly  relate  to  the 
program  goals.  Identify  the  steps  to  be 
taken  in  planning  and  implementing  the 
objectives  and  the  responsibilities  of  the 
applicant  for  carrying  out  the  steps. 

c.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Principal  Investigator  who  will  be 
responsible  for  administering  the 
project.  Describe  staff,  experience, 
facilities,  equipment  available  for 
performance  of  this  project,  and  other 
resources  that  define  the  applicant's 
capacity  or  potential  to  accomplish  the 
requirements  stated  above.  List  the 
names  (if  known],  qualifications,  and 
time  allocations  of  the  existing 
professi6nal  staff  to  be  assigned  to  (or 
recruited  for)  this  project.  List  the 
support  staff  available  for  performance 
of  this  project.  List  the  available 
facilities,  including  space. 

d.  Document  the  applicant's  expertise, 
and  extent  of  experience  in  the  areas  of 
asthma,  enviroiunental  health,  and 
studies  that  link  environmental 
databases  with  health  indicators. 

e.  Provide  letters  of  support  or  other 
documentation  demonstrating 
coordination  with  the  state  health 
department  and  all  other  agencies  or 
organizations  described  as  participating 
in  the  project. 


f.  Describe  how  the  affected 
communities  will  be  involved  in  the 
proposed  project. 

g.  State  whether  or  not  Humans  are 
subjects  in  this  proposal.  [See  Human 
Subjects  in  the  Evaluation  Criteria  and 
Other  Requirements  sections.) 

h.  Describe  how  the  CDC/ATSDR 
policy  requirements  will  be  met 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  (See  Women,  Racial 
and  Ethnic  Minorities  in  the  Evaluation 
Criteria  and  Other  Requirements 
sections.) 

4.  Budget 

Provide  a  detailed  budget  which 
indicates  anticipated  costs  for 
personnel,  equipment,  travel, 
commvmications,  supplies,  postage,  and 
the  soinces  of  funds  to  meet  these 
needs.  The  applicant  should  be  precise 
about  the  program  purpose  of  each 
budget  item.  For  contracts  described 
within  the  application  budget, 
applicants  should  name  the  contractor, 
if  known;  describe  the  services  to  be 
performed;  and  provide  an  itemized 
breakdown  and  justification  for  the 
estimated  costs  of  the  contract;  the 
kinds  of  organizations  or  parties  to  be 
selected;  the  period  of  performance;  and 
the  method  of  selection.  The  budget 
narrative  pages  showing,  in  detail,  how 
funds  in  each  object  class  will  be  spent, 
should  be  placed  directly  behind  form 
4  24  A  and  not  in  the  body  of  the 
application. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

In  order  for  ATSDR  to  determine  the 
level  of  interest  in  the  program 
annoimcement,  a  non-binding  letter  of 
intent  to  apply  is  requested  from 
potential  applicants.  The  letter  of  intent 
should  be  submitted  on  or  before  June 
30,  2002,  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189), 
Forms  are  available  on  the  Centers  for 
Disease  Control  and  Prevention  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

On  or  before  July  30,  2002,  submit  the 
application  to:Technical  Information 
Management — PA  02112,  Prociu«ment 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 


they  are  received  on  or  before  the 
deadline  date. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above 
will  be  retiuned  to  the  applicant.. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  objective  review  group 
appointed  by  A'TSDR. 

1.  Study  Design  and  Methods  (30 
percent) 

a.  Adequacy  of  the  study  design  and 
methodology  for  accomplishing  the 
stated  goals  and  objectives. 

b.  The  degree  to  which  efficient  and 
innovative  approaches  are  proposed  to 
address  the  problems. 

c.  The  extent  to  which  the  applicant's 
plans  and  schediile  proposed  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  are  clearly 
stated,  are  realistic  given  the  length  of 
the  funding  period,  and  can  be  achieved 
within  the  proposed  budget. 

d.  Adequacy  of  the  plan  to  establish 
partnerships  with  community(ies),  local 
environmental  agencies,  and  other 
relevant  public  and  private  groups  and 
organizations. 

e.  The  extent  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research. 

Tnis  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measiue  differences  when  warranted. 

2.  Program  Personnel  (20  percent) 

a.  Applicant's  technical  experience 
and  imderstanding  (e.g.  in  the  areas  of 
asthma,  enviroiunental  health,  and 
database  linkage). 

b.  Qualifications  and  time  allocation 
of  the  professional  staff  to  be  assigned 
to  this  project. 

c.  Extent  to  which  the  management 
staff  and  their  working  partners  are 
clearly  described. 

3.  Community  Involvement  and 
Dissemination  of  Results  (20  percent) 

Adequacy  of  the  plan  to  address 
community  concerns  and  create  lines  of 
communication.  Adequacy  of  methods 
to  disseminate  the  study  results  to  state 
and  local  public  health  officials,  tribal 
govenunents,  Indian  Health  Service, 
community  residents,  and  to  other 


concerned  individuals  and 
oi^ganizations. 

4.  Understanding  of  the  Problem  (10 
percent) 

Responsiveness  to  the  objectives  of 
the  cooperative  agreement  including: 

a.  The  applicant's  understanding  of 
the  problems  related  to  community 
exposiu'es  to  hazardous  substances  and 
concerns  regarding  morbidity  from 
asthma. 

b.  Relevance  of  the  proposed  program 
to  these  and  related  problems. 

5.  Goals  and  Objectives  (10  percent) 

The  extent  to  which  the  proposed 
goals  and  objectives  are  clearly  stated 
and  measurable.  Applicants  are  required 
to  provide  Measures  of  Effectiveness 
that  will  demonstrate  the 
accomplishment  of  the  identified 
purpose  of  the  cooperative  agreement. 
Measures  must  be  objective/quantitative 
and  must  measure  the  intended  goals  of 
the  proposed  project.  These  Measures  of 
Effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

6.  Facilities  and  Resources  (10  percent) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 

7.  Human  Subjects  (Not  scored) 

Does  the  application  adequately 
address  the  requirements  of  45  CFR  Part 
46  for  the  protection  of  human  subjects? 

8.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  and 
two  copies  of: 

1.  Semi-annual  progress  report.  The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures  of 
effectiveness.  (See  Attachment  III) 

2.  Financial  Status  Report  (FSR)  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90  days 
after  the  end  of  the  project. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
axuiouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  complete  description  of 
each,  see  Attachment  1. 


AR-1    Human  Subjects  Requirements 
AR-2    Requirements  of  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions . 
AR-1 7    Peer  Review  and  Technical 

Reviews  of  Final  Reports  of  Health 

Studies— ATSDR 
AR-1 8    Cost  Recovery— ATSDR 
AR-1 9    Third  Party  Agreements — 

ATSDR 
AR-2  2    Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  in  sections 
104(i)(l)(E),(7)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604  (i)(l)(E),(7)  and  (15)).  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.206. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  ATSDR 
aimouncements  can  be  found  on  the 
CDC  home  page  Internet 
address — http://www.cdc.gov  Click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  content  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  firom:  Edna 
Green,  Grants  Management  Specialist, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Procxu«ment  and 
Grants  Office,  Acquisition  and 
Assistance  Branch  B,  Aimouncement 
02112,  2920  Brandywine  Road,  Suite 
3000,  Atlanta,  Georgia  30341-4146, 
Telephone  (770)  488-2743,  E-mail 
address:  ecg4@cdc.gov. 

For  program  assistance,  contact: 
Sherri  Berger-Frank,  Deputy  Branch 
Chief,  Health  Investigations  Branch, 
Division  of  Health  Studies,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Chfton  Road,  NE.,  Mail  Stop  E-31, 
Atlanta,  Georgia  30333,  Telephone: 
(404)  498-0606,  E-mail  address: 
Sberger@cdc.govOT:  Michelle  Lackey, 
Epidemiologist,  Health  Investigations 
Branch,  Division  of  Health  Studies, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road, 
NE.,  Mail  Stop  E-31,  Atlanta,  Georgia 
30333.  Telephone:  (404)  498-0569,  E- 
mail  address:  Mlackey®cdc.gov. 


Dated:  June  5,  2002. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  02-14581  Filed  6-10-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  021 S4] 

Detennlning  the  Prevalence  of  Multiple 
Sclerosis  and  Amyotrophic  lateral 
Sclerosis  in  Communities  Living 
Around  Hazardous  Waate  Sites;  Notice 
of  the  Availability  of  Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  annoimces 
the  availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  to  Determine  the  Prevalence  of 
Multiple  Sclerosis  (MS)  and 
Amyotrophic  Lateral  Sclerosis  (ALS),  in 
communities  living  around  hazardous 
waste  sites.  This  addresses  the  "Healthy 
People  2010"  focus  area  of 
Environmental  Health. 

The  purpose  of  this  program  is  to 
conduct  research  to  determine  the 
prevalence  of  MS  and  ALS  among 
individuals  in  specific  communities 
near  sources  of  hazardous  substances. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goals  for  ATSDR:  (1) 
Develop  and  provide  reliable, 
understandable  information  for  people 
in  affected  commimities  and  tribes  and 
for  stakeholders;  and  (2)  Build  and 
enhance  effective  partnerships. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  in  sections 
104(i)(l](E),  (7)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA]  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604  (i)(l)(E),  (7)  and  (15)].  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.206. 

C.  Eligible  Applicants 

Assistance  will  be  provided  to  the 
health  departments  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
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the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally 
recognized  Indian  Tribal  governments. 
State  organizations,  including  State 
universities.  State  colleges,  and  State 
research  institutions,  must  establish  that 
they  meet  their  respective  State 
legislature's  definition  of  a  State  entity 
or  political  subdivision  to  be  considered 
to  be  an  eligible  applicant. 

Two  levels  of  cooperative  agreements 
will  be  awarded: 

Level  I:  Eligible  applicants  for  Level  I 
funding  are  those  States  or  State  entities 
that:  (1)  Have  identified  a  commimity  or 
communities  concerned  about  MS  and 
ALS  and  hazardous  substances;  and  (2) 
do  not  have  an  existing  program  for 
determining  MS  and  ALS  prevalence  in 
a  given  community. 

Level  11:  Eligible  applicants  for  Level 
II  funding  are  those  States  or  State 
entities  that:  (1)  Have  an  existing 
program  for  determining  MS  or  ALS 
prevalence  in  specific  areas;  and  (2) 
have  identified  additional  communities 
with  concerns  of  these  diseases  and 
hazardous  substances,  or  have  identified 
an  additional  health  concern  in  the 
communities  in  which  they  are 
currently  working  (e.g.,  previous  work 
focused  on  MS,  but  the  applicant  would 
now  like  to  expand  surveillance  to 
ALS). 

Note-.  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  that  engages  in 
lobbjring  activities  is  not  eligible  to 
receive  Federal  funds  constituting  an 
award,  grant  or  loan. 

D.  Availability  of  Funds 

Approximately  $450,000  is  available 
in  FY  2002  to  fund  up  to  six  awards.. It 
is  expected  that  up  to  three  awards  will 
be  made  to  Level  I  applicants.  The 
average  award  will  be  $100,000,  ranging 
from  $90,000  to  $110,000.  It  is  expected 
that  up  to  three  awards  will  be  made  to 
Level  n  applicants.  The  average  award 
will  be  $75,000,  ranging  from  $50,000  to 
$90,000.  It  is  expected  the  awards  will 
begin  on  or  about  September  1,  2002, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services. 


Fimds  for  contractual  services  may  be 
requested;  however,  the  primary 
recipient  of  ATSDR  funds  must  perform 
a  substantive  role  in  carrying  oUt  project 
activities  and  not  merely  serve  as  a 
conduit  for  an  award  to  another  party  or 
provide  funds  to  an  ineligible  party. 
Equipment  may  be  purchased  with 
these  funds,  however,  the  equipment 
proposed  should  be  appropriate  and 
reasonable  for  the  research  activity  to  be 
conducted.  Equipment  may  be  acquired 
only  when  authorized,  and  the 
application  should  provide  a 
justification  of  need  to  acquire 
eqmpment,  the  description,  and  the  cost 
of  purchase  versus  lease.  To  the  greatest 
extent  practicable,  all  equipment  and 
products  purchased  with  CDC/ ATSDR 
funds  shoidd  be  American  made. 
ATSDR  retains  the  right  to  request 
return  of  all  equipment  purchased  (in 
operable  condition)  with  grant  funds  at 
the  conclusion  of  the  project  period. 

Funding  Preference 

Preference  will  be  given  to  the 
proposed  projects  that  are  conducted  in 
more  than  one  community  where  MS 
and  ALS  and  hazardous  substances  have 
been  identified  as  health  concerns. 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
1.  Recipient  Activities,  and  ATSDR  will 
be  responsible  for  the  activities  listed 
under  2.  ATSDR  Activities. 

1.  Recipient  Activities 

Level  I 

a.  Participate  in  collaborative 
planning  conferences  with  other 
recipients  and  ATSDR  to  develop  or 
refine  a  conomon  set  of  research 
questions,  and  to  develop  and 
implement  complementary  research 
protocols. 

b.  Develop  study  protocol  for 
approval  of  project  implementation  to 
include  methods  for  data  collection, 
data  management,  and  data  analysis. 

c.  EstabUsh  cooperative  relationships 
with  medical  care  providers  in  the 
area(s)  to  be  studied. 

d.  Collaborate  and  share  data  with 
other  recipients  to  answer  specific 
research  questions  and  present  and 
publish  research  findings. 

e.  Collaborate  with  other  recipients  in 
a  pooled  anonymized  data  set.  Data 
analysis  will  be  conducted  at  the  state 
and  federal  levels. 

f.  Disseminate  research  results  to 
community  members  through 
collaborative  relationships  with 


community  groups  and  state  health  and 
environmental  agencies. 

Level n 

a.  Responsible  for  all  Level  I 
activities. 

b.  Expand  existing  MS  prevalence 
project  to  include  ALS,  additional 
commimities,  and/or  the  collection  of 
incidence  data. 

2.  ATSDR  Activities 

a.  Provide  scientific,  epidemiologic, 
and  environmental  assistance. 

b.  Work  collaboratively  with 
investigators  to  help  facilitate  research 
activities  across  sites.  Provide  assistance 
on  the  development  of  the  protocol  and 
evaluation  of  the  data  extraction 
instruments. 

c.  Facilitate  external  peer  review  of 
the  protocol  and  the  final  report(s). 

d.  Prepare  and  submit  materials  to  the 
CDC  Institutional  Review  Board  (IRB). 
The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
aimual  basis  until  the  research  project  is 
completed. 

e.  Provide  assistance  to  awardees  in 
the  analysis  of  research  information  and 
the  presentation  and  publication  of 
findings. 

f.  Provide  technical  assistance  to 
awardees  to  ensure  a  sharing  of 
information  and  methodologies,  as 
appropriate. 

g.  Facilitate  an  annual  meeting 
between  awardees  and  ATSDR  to 
coordinate  planned  efforts  and  review 
progress. 

F.  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed  so  it  is  important  to  follow 
them  in  lajang  out  your  program  plan. 
The  narrative  should  be  no  more  than 
30  pages,  double-spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
imreduced  12  point  font.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets. 

Cover  Letter:  Include  a  one-page  cover 
letter  stating  whether  applying  for  Level 
I  funding  or  Level  II  funding.  If  applying 
for  Level  II  funding,  applicant  must 
explain  how  they  fulfill  eligibility 
requirements. 

Narrative 

1.  Title  Page 

The  heading  should  include  the  title 
of  the  cooperative  agreement 
announcement,  project  title, 
organization,  name  and  address,  project 


director's  name  address  and  telephone 
number. 

2.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  the  cooperative 
agreement  announcement,  project  title, 
organization,  name  and  address,  project 
director  and  telephone  number.  This 
abstract  should  include  a  work  plan 
identifying  activities  to  be  developed, 
activities  to  be  completed,  and  a  time- 
line for  completion  of  these  activities. 

3.  Application  Narrative 

The  narrative  of  each  application 
must  address  the  evaluation  component, 
in  addition  to  the  following: 

a.  Briefly  state  the  applicant's 
understanding  of  the  need  or  problem  to 
be  addressed,  the  purpose,  and  goals 
over  the  three  year  period  of  the 
cooperative  agreement. 

b.  Describe  in  detail  the  objectives 
and  the  methods  to  be  used  to  achieve 
the  objectives  of  the  project.  The 
objectives  should  be  specific,  time- 
phased,  measurable,  and  achievable 
during  each  budget  period.  The 
objectives  should  directly  relate  to  the 
program  goals.  Identify  the  steps  to  be 
taken  in  plaiming  and  implementing  the 
objectives  and  the  responsibilities  of  the 
applicant  for  carrying  out  the  steps. 

c.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Principal  Investigator  who  will  be 
responsible  for  administering  the 
project.  Describe  staff,  experience; 
facilities,  equipment  available  for 
f>erformance  of  this  project,  and  other 
resources  that  define  the  applicant's 
capacity  or  potential  to  accomplish  the 
requirements  stated  above.  List  the 
names  (if  known),  qualifications,  and 
time  allocations  of  the  existing 
professional  staff  to  be  assigned  to  (or 
recruited  for)  this  project,  the  support 
staff  available  for  performance  of  this 
project,  and  the  available  facilities 
including  space. 

d.  Document  the  applicant's  expertise, 
and  extent  of  experience  in  the  areas  of 
MS,  ALS,  environmental  health,  and 
chronic  disease  surveillance. 

e.  Provide  letters  of  support  or  other 
documentation  demonstrating 
coordination  with  all  other  agencies  or 
organizations  described  as  participating 
in  the  project. 

f.  Describe  how  the  affected 
communities  will  be  involved  in  the 
proposed  project. 34.  Budget 

Provide  a  detailed  budget  which 
indicates  anticipated  costs  for 
personnel,  equipment,  travel, 
communications,  supplies,  postage,  and 


the  sources  of  funds  to  meet  these 
needs.  The  applicant  should  be  precise 
about  the  program  purpose  of  each 
budget  item.  For  contracts  described 
within  the  application  budget, 
applicants  should  name  the  contractor, 
if  known;  describe  the  services  to  be 
performed;  and  provide  an  itemized 
breakdown  and  justification  for  the 
estimated  costs  of  the  contract;  the 
kinds  of  organizations  or  parties  to  be 
selected;  the  period  of  performance;  and 
the  method  of  selection.  The  budget 
narrative  pages  showing,  in  detail,  how 
funds  in  each  object  class  will  be  spent, 
should  be  placed  directly  behind  form 
424A  and  not  in  the  body  of  the 
application. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

In  order  to  enable  ATSDR  to 
determine  the  level  of  interest  in  the 
program  announcement,  a  non-binding 
letter  of  intent  to  apply  is  requested 
from  potential  applicants.  The  letter  of 
intent  should  state  whether  the 
applicant  plans  to  apply  for  Level  I 
funding  or  Level  II  funding.  The  letter 
of  intent  should  be  submitted  on  or 
before  Jime  30,  2002,  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
http://www.cdc.gov/od/pgo/ 
fonninfo.htm 

On  or  before  July  30,  2002,  submit  the 
application  to:  Technical  Information 
Management — PA  02154,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  on  or  before  the 
deadline  date. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above 
will  be  returned  to  the  applicant. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"A.  Purpose"  of  this  announcement. 
Measures  must  be  objective  and 


quantitative  and  must  measure  the 
intended  outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  objective  review  group 
appointed  by  ATSDR: 

1 .  Demonstrated  Capacity  (40  percent) 

a.  The  degree  to  which  the  applicant 
demonstrates  prior  work  conducted  in 
communities  living  near  hazardous 
waste  sites  concerned  with  MS  and  ALS 
in  their  area. 

b.  Adequacy  of  the  plan  to  include  at 
least  one  commxmity  where 
neurodegenerative  disease  has  already 
been  identified  as  a  health  concern. 

c.  The  extent  to  which  the  applicant's 
plans  include  accomplishing  the 
activities  listed  under  Recipient 
Activities  in  this  announcement. 

d.  The  extent  to  which  the  applicant's 
plans  and  schedule  proposed  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  are  clearly 
stated,  are  realistic  given  the  length  of 
the  funding  period,  and  can  be  achieved 
within  the  proposed  budget. 

e.  The  extent  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

2.  Community  Involvement  and 
Dissemination  of  Results(20  percent) 

a.  A  clear  identification  and 
description  of  the  community(ies)  to  be 
involved  in  this  project. 

b.  Adequacy  of  the  plan  for 
recruitment  and  outreach  for  study 
participants  including  the  process  of 
establishing  partnerships  with 
communitylies]  and  recognition  of  the 
mutual  benefits. 

c.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 
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d.  Adequacy  of  plans  to  address 
community  concerns  and  create  lines  of 
communication,  including  letters  of 
support. 

e.  Adequacy  of  methods  to 
disseminate  the  study  results  to 
community  residents,  state  and  local 
public  health  officials,  tribal 
governments,  Indian  Health  Service, 
and  to  other  concerned  individuals  and 
organizations. 

3.  Facilities  and  Resources  (10  percent) 

The  adequacy  of  the  applicant's 
facilities,  eqiiipment,  and  other 
resources  available  for  performance  of 
this  project. 

4.  Understanding  of  the  Problem  (10 
percent) 

a.  The  applicant's  understanding  of 
the  problems  related  to  community 
exposures  to  hazardous  substances  and 
concerns  regarding  MS  and  ALS. 

b.  The  relevance  of  the  proposed 
program  to  these  and  related  problems. 

5.  Program  Personnel  (10  percent) 

a.  Applicant's  technical  experience 
and  understanding  (e.g.  in  the  areas  of 
.MS  and  ALS,  environmental  health,  and 
chronic  disease  surveillance). 

b.  List  the  names  (if  known), 
qualiflcations,  and  time  allocation  of  the 
professional  staff  to  be  assigned  to  (or 
recruited  for)  this  project  and  the 
support  staff  available  for  performance 
of  this  project. 

c.  Extent  to  which  the  management 
staff  and  their  working  partners  are 
clearly  described. 

6.  Goals  and  Objectives  (10  percent) 

The  extent  to  which  the  proposed 
goals  and  objectives  are  clearly  stated 
and  measurable. 

7.  Human  Subjects  (Not  scored) 

Not  scored,  however,  an  application 
can  be  disapproved  if  the  research  risks 
are  sufficiently  serious  and  protection 
against  risks  are  so  inadequate  as  to 
make  the  entire  application 
unacceptable. 

8.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

L  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  and 
two  copies  of: 

1.  Semi-annual  progress  report. 

2.  Financial  Status  Report  (FSR)  no 
more  than  90  days  after  the  end  of  the 
budget  period. 


3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program. 

AR-1     Himian  Subjects  Requirements 
•  AR-2    Requirements  of  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 7    Peer  Review  and  Technical 

Reviews  of  Final  Reports  of  Health 

Studies— ATSDR 
AR-1 8    Cost  Recovery— ATSDR 
AR-1 9    Third  Party  Agreements —  . 

ATSDR 
AR-2  2    Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  ATSDR 
annoimcements  can  be  found  on  the 
CDC  home  page  Internet 
address — http://www.cdc.gov.Click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  cifter  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:Edna 
Green,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Announcement  02154,  2920 
Brandywine  Road,  Suite  3000,  Atlanta, 
Georgia  30341-4146,  Telephone  (770) 
488-2743,  E-mail  address: 
ecg4@cdc.gov. 

For  program  assistance,  contact: 
Curtis  Noonan,  Epidemiologist,Health 
Investigations  Branch,  Division  of 
Health  Studies,  Agency  for  Toxic 
Substances  and  Disease  Registry.  1600 
Clifton  Road,  NE..  Mail  Stop  E- 
31, Atlanta,  Georgia  30333.  Telephone: 
(404)  498-0588.  E-mail  address: 
cen9®cdc.gov. 

Dated:  June  5,  2002. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  02-14582  Filed  6-10-02;  8:45  am) 

BILUNG  CODE  4ia3-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-60] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmients.  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection'of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information*  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Aggregate  Reports 
for  Tuberculosis  Program  Evaluation 
(0MB  No.  0920-0457)— Extension- 
National  Center  for  HIV,  STD,  and  TB     ' 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

CDC,  National  Center  for  HIV.  STD. 
and  TB  Prevention.  Division  of 
Tuberculosis  Elimination  (DTBE). 
proposes  to  continue  the  Aggregate 
Reports  for  Tuberculosis  Program 
Evaluation,  previously  approved  under 
OMB  No.  0920-0457.  This  request  is  for 
a  3-year  extension  of  clearance.  There 
are  no  revisions  to  the  report  forms,  data 
definitions,  or  reporting  instructions. 

To  ensure  the  elimination  of 
tuberculosis  in  the  United  States,  key 
program  activities,  such  as  finding 
tuberculosis  infections  in  recent 
contacts  of  cases  and  in  other  persons 
likely  to  be  infected  and  providing 
therapy  for  latent  tuberculosis  infection, 
must  be  monitored.  In  2000,  CDC 
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implemented  two  program  evaluation 
reports  for  annual  submission: 
Aggregate  report  of  follow-up  for 
contacts  of  tuberculosis,  and  Aggregate 
report  of  screening  and  preventive 
therapy  for  tuberculosis  infection  (OMB 
No.  0920-0457).  The  respondents  for 
these  reports  are  the  68  state  and  local 
tuberculosis  control  programs  receiving 
federal  cooperative  agreement  funding 
through  DTBE.  These  reports  replaced 
two,  twice-yearly  program  management 
reports  in  the  Tuberculosis  Statistics 
and  Program  Evaluation  Activity  (OMB 
0920-0026):  Contact  Fpllow-up  (CDC 
72.16)  and  Completion  of  Preventive 


Therapy  (CDC  72.21).  The  replacement 
reports  emphasized  treatment  outcomes, 
high-priority  target  populations 
vulnerable  to  tuberculosis,  and 
programmed  electronic  report  entry  and 
submission  through  the  Tuberculosis 
Information  Management  System 
(TIMS). 

No  other  federal  agency  collects  this 
type  of  national  TB  data,  and  the 
Aggregate  report  of  follow-up  for 
contacts  of  tuberculosis,  and  Aggregate 
report  of  screening  and  preventive 
therapy  for  tuberculosis  infection  are 
the  only  data  source  about  latent 
tuberculosis  infection  for  monitoring 


national  progress  toward  tuberculosis 
elimination. 

In  addition  to  providing  ongoing 
assistance  about  the  preparation  and 
utilization  of  these  reports  at  the  local 
and  state  levels  of  public  health 
jurisdiction,  CDC  held  three  national 
training  workshops  about  the  reports 
and  will  convene  additional  workshops 
when  requested  by  the  respondents. 
CDC  also  provides  respondents  with 
technical  support  for  the  TIMS  software 
(Electronic — 100%,  Use  of  Electronic 
Signatures — No).  The  annual  burden  to 
respondents  is  estimated  to  be  204 
hours.  There  is  no  cost  to  respondents. 


Respondents 


Number  of  re- 
spondents 


Numt)er  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response 
(in  hours) 


Total  burden 
(in  hours) 


State  &  Local  TB  Control  Programs 
State  &  Local  TB  Control  Programs 


68 
68 


Total 


90/60 
90/60 


102 
102 


204 


Dated:  May  31,2002. 
Julie  Fishman. 

Acting  Associate  Director  for  Pol  icy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  02-14564  Filed  6-10-02;  8:45  am) 
BLUNG  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-33-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Surveillance  for 
Bloodstream  and  Vascular  Access 
Infections  in  Outpatient  Hemodialysis 
Centers  (0920-0442)— Revision- 
National  Center  for  Infectious  Diseases 
(NCID),  NCID  Centers  for  Disease 
Control  and  Prevention  (CDC),  is 
proposing  to  renew  a  study  of 
bloodstream  infections,  vascular  access 
infections,  hospitalization,  and 
antimicrobial  starts  at  U.S.  outpatient 
hemodialysis  centers.  Although 
bloodstream  and  vascular  access 
infections  are  common  in  hemodialysis 
patients,  there  was  previously  no  system 
to  record  and  track  these  complications. 

Participation  in  the  proposed  project 
is  voluntary.  Currently  about  80-90 
centers  report  data  each  month.  We 
estimate  that  about  100  of  the 
approximately  4,500  U.S.  outpatient 
hemodialysis  centers  will  participate  in 
the  coming  years.  Participating  centers 
may  collect  data  continuously,  or  may 
discontinue  participation  at  any  time; 
we  estimate  that  the  average  center  will 
participate  for  nine  months.  Each 
month,  participating  centers  will  record 
the  number  of  hemodialysis  patients 
they  treat  and  maintain  a  log  of  all 


hospitalizations  and  intravenous  (IV) 
antimicrobial  starts.  For  each 
hospitalization  or  TV  antimicrobial  start, 
further  information  (e.g.,  type  of 
vascular  access,  clinical  symptoms, 
presence  of  a  vascular  access  infection, 
and  blood  culture  results)  will  be 
collected.  These  data  may  be  reported  to 
CDC  on  paper  forms  or  via  a  secure 
Internet  site.  CDC  aggregates  this  data 
and  generates  reports  which  are  sent  to 
participating  dialysis  centers. 

Centers  that  participate  in  the 
Internet-based  reporting  system  may 
also  analyze  their  own  data  and  print 
out  reports  as  desired.  Rates  of 
bloodstream  infection,  vascular  access 
infection,  and  antimicrobial  use  per 
1000  patient-days  will  be  calculated. 

Also,  the  percentage  of  antimicrobial 
starts  for  which  a  blood  culture  is 
performed  will  be  calculated.  Through . 
use  of  these  data,  dialysis  centers  will 
be  able  to  track  rates  of  key  infectious 
complications  of  hemodialysis.  This 
will  facilitate  quality  control 
improvements  to  reduce  the  incidence 
of  infections,  and  clinical  practice 
guidelines  to  improve  use  of 
antimicrobials,  "rhe  total  estimated, 
annualized  burden  is  6,300  hours. 


Form 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


Agreement  to  participate 

Census  form  

Log  

Incident  form  


1 
1 

1 

12/60 
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Dated:  May  31.2002. 
lulie  Fishman, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-14563  Filed  6-10-02;  8:45  am) 
BILLING  CODE  4163-1S-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-32-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
infonnation  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Annual  Submission 
of  the  Quantity  of  Nicotine  Contained  in 
Smokeless  Tobacco  Products 
Manufactured,  Imported,  or  Packaged  in 
the  United  States  (OMB  No.  0920- 
0444) — Extension — National  Center  for 
Chronic  Disease  Prevention  and  Health 
PromoUon  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Oral  use  of  smokeless  tobacco 
represents  a  significant  health  risk, 
which  can  cause  cancer  and  a  number 
of  noncancerous  oral  conditions,  and 
can  lead  to  nicotine  addiction  and 
dependence.  The  Office  on  Smoking 
and  Health  (OSH)  within  the  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  CDC  has  been 
delegated  the  authority  for 
implementing  major  components  of  the 
Department  of  Health  and  Human 
Services'  (HHS)  tobacco  and  health 
program,  including  collection  of  tobacco 
ingredients  information.  HHS  overall 
goal  is  to  reduce  death  and  disability 
resulting  from  cigarette  smoking  and 
other  forms  of  tobacco  use  through 
programs  of  information,  education  and 
research. 


The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4401  et  seq..  Pub.  L.  99-252) 
requires  that  each  person  who 
manufactures,  packages,  or  imports 
smokeless  tobacco  provide  the  Secretary 
of  HHS  annually  with  a  report  on  the 
quantity  of  nicotine  contained  in 
smokeless  tobacco  products.  This  notice 
implements  this  nicotine  reporting 
requirement.  CDC  is  requesting  OMB 
clearance  to  collect  this  information  for 
three  years.  All  companies  are  required 
to  submit  this  information  for  all 
brands.  A  standard  methodology  for 
measurement  of  quantity  of  nicotine  in 
smokeless  tobacco  has  been  developed. 
The  methodology  ("Protocol  for 
Analysis  of  Nicotine,  Total  Moisture, 
and  pH  in  Smokeless  Tobacco 
Products")  is  intended  to  provide 
standardized  measurement  of  nicotine, 
total  moisture,  and  pH  in  smokeless 
tobacco  products.  This  information 
should  be  submitted  in  the  prescribed 
format.  In  addition,  we  ask  that 
companies  provide  an  electronic  copy  of 
this  information  on  a  floppy  disk  or  CD- 
ROM.  The  annual  burden  for  this  data 
collection  is  18,766  hours. 


Respondents 

Number  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Average  bur- 
den/response 
(in  hrs.) 

Tobacco  manufacturers  .'. 

11 

1 

1,706 

Dated:  May  31.2002. 
Julie  Fishman, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention. 
[FR  Doc.  02-14565  Filed  6-10-02;  8:45  am] 
BNJJNQ  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02152] 

Dissertation  Awards  for  Minority 
Doctoral  Candidates  for  Violer>ce- 
Related  Injury  Prevention  Research; 
Notice  of  Availability  of  Funds; 
Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  to  fund  grants 
for  Injury  Prevention  and  Control 
Dissertation  Awards  for  Minority 
Doctoral  Candidates  for  Violence- 
Related  Injury  Prevention  Research  was 
published  in  the  Federal  Register  on 
May  9,  2002,  Vol.  67,  No.  90,  pages 


31344-31348.  The  notice  is  amended  as 
follows:  On  page  31346,  second  column. 
Section  F.  Submission  and  Deadline, 
Paragraph  3,  line  2,  should  be  changed 
to  read"*  *  *  June  24,  2002,  submit 
the  application  *  *  *" 

Dated:  June  5,  2002. 

Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  02-14580  Filed  6-10-02;  8:45  am) 

BILLING  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Federal  Allotments  to  State 
Developmental  Disabilities  Councils 
and  Protection  and  Advocacy  Formula 
Grant  Programs  for  Fiscal  Year  2003 

AGENCY:  Administration  on 
Developmental  Disabilities  (ADD), 
Administration  for  Children  and 


Families,  Department  of  Health  and 
Human  Services. 

action:  Notification  of  Fiscal  Year  2003 
Federal  allotments  to  State 
Developmental  Disabilities  Coimcils 
and  Protection  and  Advocacy  Formula 
grant  programs. 

summary:  This  notice  sets  forth  Fiscal 
Year  (FY)  2003  individual  allotments 
and  percentages  of  the  total 
appropriation  to  States  administering 
the  State  Developmental  Disabilities 
Councils  and  Protection  and  Advocacy 
programs,  pursuemt  to  Section  122  and 
Section  142  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (Act).  The  allotment  amounts  are 
based  upon  the  FY  2002  Budget  Request 
and  are  contingent  upon  congressional 
appropriations  for  FY  2003.  If  Congress 
enacts  and  the  President  approves  a 
different  appropriation  amoimt,  the 
allotments  will  be  adjusted  accordingly. 
The  State  allotments  will  be  available 
each  year  on  the  ADD  homepage  on  the 
Internet:  http://www.acf.dhhs.gov/ 
programs/add/. 

EFFECTIVE  DATE:  October  1,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
E)oris  Lee,  Grants  Fiscal  Management 
Specialist,  Office  of  Grants 
Management,  Administration  for 
Children  and  Families,  telephone  (202) 
205-4626. 

SUPPLEMENTARY  INFORMATION:  Section 
122(a)(2)  of  the  Act  requires  that 
adjustments  in  the  amounts  of  State 
allotments  shall  be  made  not  more  often 
than  annually  and  that  States  must  be 
notified  no  less  than  six  (6)  months 
before  the  begiiming  of  the  fiscal  year  in 
which  such  adjustment  is  to  take  effect. 
In  relation  to  the  State  Developmental 
Disabilities  Council  allotments,  the 
descriptions  of  service  needs  were 
reviewed  in  the  State  plans  and  are 
consistent  with  the  results  obtained 
from  the  data  elements  and  projected 


formula  amounts  for  each  State  (Section 
122(a)(5)). 

The  Administration  on 
Developmental  Disabilities  has  updated 
the  following  data  elements  for  issuance 
of  Fiscal  Year  2003  allotments  for  both 
of  the  Developmental  Disabilities 
formula  grant  programs. 

A.  The  niunber  of  beneficiaries  in 
each  State  and  Territory  under  the 
Childhood  Disabilities  Beneficiary 
Program  are  from  Table  5.J10  of  the 
"Annual  Statistical  Supplement,  2001, 

•to  the  Social  Security  Bulletin"  issued 
by  the  Social  Security  Administration; 

B.  State  data  on  Average  Per  Capita 
Income  are  from  Table  1 — Per  Capita 
Personal  Income-,  1991-2000  of  the 
"Survey  of  Current  Business," 
November,  2001 ,  issued  by  the  Bureau 


of  Economic  Analysis,  U.S.  Department 
of  Commerce.  The  most  recent 
comparable  data  for  the  Territories  were 
obtained  from  the  Department  of 
Commerce  October,  2000;  and 

C.  State  data  on  Total  Population  and 
Working  Population  (ages  18-64)  are 
based  on  2000  Census  from  the 
"Estimate  of  Resident  Population  of  the 
U.S.  by  Selected  Age  Groups  and  Sex," 
issued  by  the  Bureau  of  the  Census,  U.S. 
Department  of  Commerce.  Total 
population  estimates  for  the  Territories 
are  also  based  on  2000  Census  data 
issued  by  the  Bureau  of  Census.  The 
Territories  working  population  was 
issued  in  the  Bureau  of  Census  report, 
"General  Characteristics  Report:  1980," 
which  is  the  most  recent  data  available 
from  the  Bureau. 


Table  1  .—FY  2003  Allotments— Administration  on  Developmental  Disabilities 


Alabama 

Alaska  

Arizona 

Arkansas , 

California 

Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Rorida  

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland 

Massachusetts' 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  

New  Hampshire  .... 

New  Jersey 

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Ohio  

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 


Developmental 

Disabilities 

Councils 


$1,285,711 

446,374 

1,121,495 

789,163 

6,385,753 

754,297 

637,453 

446,374 

446,374 

3,438,186 

1,847,000 

446,374 

446,374 

2,615.776 

1,483,364 

741,508 

608,716 

1,181,052 

1,331,411 

446,374 

1,005,718 

1,282,287 

2,427,059 

1,020,449 

925,309 

1.357,149 

446,374 

446,374 

446,374 

446,374 

1 ,555,524 

505,480 

4,026,994 

1.949,039 

446,374 

2,808,310 

896.268 

741 ,028 

2,979,037 

446.374" 

1,109,913 

446,374 

1,485,376 

4,418,646 

560,646 

446,374 

1,493,292 


Percentage  of 

total 
appropriation 


V841993 

.639504 

1 .606726 

1.130606 

9.148643 

1.080655 

0.913257 

.639504 

.639504 

4.925768 

2.646132 

.639504 

.639504 

3.747530 

2.125163 

1.062333 

.872086 

1.692052 

1.907466 

.639504 

1.440857 

1.837088 

3.477162 

1.461961 

1.325658 

1.944340 

.639504 

.639504 

.639504 

.639504 

2.228544 

.724184 

5.769332 

2.792320 

.639504 

4.023367 

1.284052 

1.061645 

4.267961 

.639504 

1.590133 

.639504 

2.128046 

6.330438 

.803218 

.639504 

2.139387 
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Table  1.— FY  2003  Allotments— Administration  on  Developmental  Disabilities— Continued 


Washington  

West  Virginia 

Wisconsin 

Wyoming  , 

American  Samoa  

Guam  

Northern  Mariana  Islands 

Puerto  Rico 

Virgin  Islands  

Total 


Developmental 

Disabilities 

Councils 


1,141,734 
662,448 

1 ,283,244 
446,374 
234.348 
234,348 
234,348 

2,311,163 
234,348 


$69,800,000 


Table  2.— FY  2003  Allotments— Administration  on  Developmental  Disabilities 


Alabama 

Alaska  

Arizona  

Art<ansas 

California 

Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky 

Louisiana 

Maine 

Maryland  

Massachusetts 

Michigan 

Minnesota  

Mississippi 

Missouri it. 

Montana  

Nebraska 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Ohio  

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington  

West  Virginia 

Wisconsin 

Wyoming  

American  Samoa  ... 


Protection 
and  advocacy 


$578,462 
333,400 
510,837 
355,110 

2,874,486 
374,374 
345,433 
333,400 
333,400 

1 ,547,567 
831 ,243 
333,400 
333,400 

1,176.955 
667,478 
340,000 
333,400 
531,337 
598,988 
333,400 
452,605 
576,790 

1 ,091 ,837 
459,176 
416,307 
610,676 
333,400 
333,400 
333,400 
333,400 
699,877 
333,400 

1,811,462 
877,066 
333,400 

1,263,454 
403,390 
352,753 

1,340,145 
333,400 
499,417 
333,400 
668,314 

1 .989.098 
333,400 
333,400 
671,977 
513,912 
358,836 
577,382 
333,400 
178,367 


Percentage  of 

total 
appropriation 


1.635722 
.949066 

1.838459 
.639504 
.335742 
.335742 
.335742 

3.311122 
.335742 


100.000000 


Percentage  of 

total 
appropriation 


1 .686478 

.972012 

1.489321 

1.035306 

8.380426 

1.091469 

1.007093 

.972012 

.072012 

4.511857 

2.423449 

.972012 

.972012 

3.431356 

1.946000 

.991254 

.972012 

1.549087 

1.746231 

.972012 

1.319548 

1.681603 

3.183198 

1.338706 

1.213723 

1.780397 

.972012 

.972012 

.972012 

.972012 

2.040458 

.972012 

5.281230 

2.557044 

.972012 

3.683539 

1.176064 

1.028434 

3.907128 

.972012 

1.456026 

.972012 

1.948437 

5.799120 

.972012 

.972012 

1.959117 

1.498286 

1.046169 

1.683329 

.972012 

.520020 
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Table  2.— FY  2003  Allotments— Administration  on  Developmental  Disabilities— Continued 


Protection 
and  advocacy 


Percentage  of 

total 
appropriation 


Guam  

Northem  Mariana  Islands 

Puerto  Rico 

Virgin  Islands  

DNA  People  Legal  Services^ 


178,367 
178,367 
1,040,221 
178,367 
178.367 


Total 


'  $34,300,000 


.520020 
.520020 
3.032714 
.520020 
.520020 


100.000000 


n  In  accordance  with  Public  Law  106-402,  Section  142(a)(6)(A),  $700,000  has  been  withheld  to  fund  technical  assistance.  The  statute  provides 
fbr  spending  up  to  two  percent  (2%)  of  the  amount  appropriated  under  Section  142  for  this  purpose.  Unused  funds  will  be  reallotted  in  accord- 
ance with  Section  1 22(e)  of  the  Act. 

2  American  Indian  Consortiums  are  eligible  to  receive  an  allotment  underSection  142(a)(6)(B)  of  the  Act. 


Dated:  May  1,2002. 
Patricia  A.  Morrissey, 

Commissioner,  Administration  on 

Developmental  Disabilities. 

[FR  Doc.  02-14657  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-01 25] 

New  Food  Chemicals  Codex 
Monographs,  Revisions  of  Certain 
Food  Chemicals  Codex  Monographs, 
New  and  Revised  General  Test 
Procedures,  Revised  Policy,  and 
Revised  Guideline;  Opportunity  for 
Public  Comment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on 
proposed  new  Food  Chemicals  Codex 
specification  monographs,  proposed 
changes  to  certain  Food  Chemicals 
Codex  specification  monographs, 
proposed  new  and  revised  general  test 
procedures,  a  proposed  revised  policy, 
and  a  proposed  revised  guideline. 
Additions,  revisions,  and  corrections  to 
current  specification  monographs  for 
certain  substances  used  as  food 
ingredients,  as  well  as  new  monographs, 
new  and  revised  test  procedures,  a 
revised  policy,  and  a  revised  guideline 
are  being  prepared  by  The  National 
Academies,  Institute  of  Medicine  (lOM), 
Committee  on  Food  Chemicals  Codex 
(the  committee).  This  material  is 
expected  to  be  included  in  the  next 
publication  of  the  Food  Chemicals 
Codex  (the  fifth  edition).  The  committee 
is  in  the  process  of  revising  the  entire 
foiulh  edition  of  the  Food  Chemicals 
Codex  and  its  supplements  to  produce 


a  comprehensive  fifth  edition, 
scheduled  for  public  release  in  the 
autiunn  of  2003.  Comments  are  beihg 
invited  on  the  changes  proposed  in  this 
notice  or  on  any  other  item  in  the  fourth 
edition  of  the  Food  Chemicals  Codex  or 
its  supplements. 

DATES:  Submit  written  or  ielectronic 
comments  by  August  12,  2002. 
ADDRESSES:  Submit  written  conunents 
and  supporting  data  and  documentation 
to  the  Committee  on  Food  Chemicals 
Codex/FO-3038.  Food  and  Nutrition 
Board,  Institute  of  Medicine,  2001 
Wisconsin  Ave.  NW.,  Washington,  DC 
20007.  (NOTE:  This  is  a  temporary 
address  to  be  used  for  sending  responses 
to  this  notice  by  U.S.  mail  only.)  Submit 
all  responses  to  be  delivered  by  other 
carriers  to  the  Committee  on  Food 
Chemicals  Codex/FC)-3038,  Food  and 
Nutrition  Board,  Institute  of  Medicine, 
2101  Constitution  Ave.  NW., 
Washington,  DC  20418.  Submit 
electronic  comments  to  fcc@nas.edu. 
Copies  of  the  proposed  new  Food 
Chemicals  Codex  specification 
monographs,  proposed  changes  to 
certain  monographs,  proposed  new  and 
revised  general  test  procedures,  and 
proposed  revisions  to  a  policy  and  to  a 
guideline,  may  be  obtained  upon 
written  request  from  the  lOM  or  may  be 
examined  at  the  Dockets  Management 
Branch  (HFA^305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Requests  for 
copies  should  specify  by  name  the 
monographs,  test  procedure,  policy  or 
guideline  desired.  For  electronic  access 
see  the  SUPPLEMENTARY  INFORMATION 
section  of  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ricardo  A.  Molins,  Project  Director/FO- 
3038,  Committee  on  Food  Chemicals 
Codex,  Food  and  Nutrition  Board, 
Institute  of  Medicine,  2101  Constitution 
Ave.  NW.,  Washington,  DC  20418,  202- 
334-2580;  or  Paul  M.  Kuznesof,  Office 
of  Food  Additive  Safety  (HFS-205). 
Center  for  Food  Safety  and  Applied 


Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740.  202- 
418-3009. 

SUPPLEMENTARY  INFORMATION:  By 
contract  with  the  lOM,  FDA  supports 
the  preparation  of  the  Food  Chemicals 
Codex,  a  compendium  of  specification 
monographs  for  substances  used  as  food 
ingredients.  Before  any  specifications 
are  included  in  a  Food  Chemicals  Codex 
publication,  public  announcement  is 
made  in  the  Federal  Register.  All 
interested  parties  are  invited  to 
comment  and  to  make  suggestions  for 
consideration.  Suggestions  should  be 
accompanied  by  supporting  data  or 
other  documentation  to  facilitate  and 
expedite  review  by  the  committee. 

In  the  Federal  Register  of  August  8, 
2000  (65  FR  48521),  January  22,  2001 
(66  FR  6624),  as  corrected  on  February 
9,  2001  (66  FR  9710),  and  June  13,  2001 
(66  FR  31936),  FDA  announced  that  the 
committee  was  considering  new  and 
revised  monographs,  new  and  revised 
general  test  procedures,  new  and 
revised  test  solutions,  and  revisions  to 
a  policy  for  inclusion  in  the  third 
supplement  to  the  fourth  edition  of  the 
Food  Chemicals  Codex.  The  third 
supplement  to  the  fourth  edition  of  the 
Food  Chemicals  Codex  was  released  by 
the  National  Academy  Press  (NAP)  in 
November  2001.  It  is  available  for  sale 
from  NAP  (1-800-624-6242;  202-334- 
3313;  FAX  202-334-2451;  Internet 
http://www.nap.edu);  2101  Constitution 
Ave.  NW.,  Lockbox  285,  Washington, 
DC  20055. 

The  committee  is  in  the  process  of 
revising  the  entire  fourth  edition  of  the 
Food  Chemicals  Codex  and  its 
supplements  to  produce  a 
comprehensive  fifth  edition.  This 
revision  encompasses  policies,  general 
monographs,  flavor  chemical 
monographs,  and  general  tests  and 
procedures.  Notice  of  items  that  have 
undergone  substantive  revision  will  be 
given  in  the  Federal  Register  and  also 
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made  available  electronically.  FDA  now 
is  announcing  that  the  conunittee  is 
soliciting  comments  and  information  on 
proposed  new  Food  Chemicals  Codex 
specification  monographs,  on  proposed 
changes  to  certain  monographs,  on 
proposed  new  and  revised  general  test 
procedures,  on  a  proposed  revised 
policy  and  on  a  proposed  revised 
guideline;  as  well  as  comments  and 
information  on  any  other  item  in  the 
fourth  edition  of  the  Food  Chemicals 
Codex  or  its  supplements.  These  new 
and  revised  monographs,  new  and 
revised  test  procedures,  and  revised 
policy  and  guideline  are  expected  to  be 
published  in  the  fifth  edition  of  the 
Food  Chemicals  Codex.  If  comments  are 
received  that  cannot  be  addressed  by  the 
committee  before  publication  of  the  fifth 
edition,  the  new  monographs  or  test 
procedures,  revised  monographs  or  test 
procedures,  or  revised  policy  or 
guideline  affected  will  be  considered  for 
the  first  supplement  to  the  fifth  edition 
of  the  Food  Chemicals  Codex.  Copies  of 
the  proposed  items  may  be  obtained 
upon  written  request  fi-om  lOM  at  the 
address  listed  previously  or  through  the 
Internet  at  http://www.ioin.edu/fcc. 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  and  incorporating 
any  of  the  committee's  new  or  revised 
monographs,  new  or  revised  test 
procedures,  revised  policy,  or  revised 
guideline  into  FDA  regulations  without 
ample  opportunity  for  public  comment. 
If  FDA  decides  to  propose  the  adoption 
of  new  monographs  and  test  procedures 
and  changes  that  have  received  final 
approval  of  the  committee,  it  will 
announce  its  intention  and  provide  an 
opportunity  for  public  comment  in  the 
Federal  Register. 

The  committee  invites  comments  and 
suggestions  by  all  interested  parties  on 
specifications  to  be  included  in  the  2 
proposed  new  monographs,  75  proposed 
revisions  of  ciurent  monographs,  2 
proposed  new  general  test  procedures,  2 
proposed  revised  general  test 
procedures,  proposed  revised  policy, 
and  proposed  revised  guideline 
included  in  this  document.  The 
committee  notes  that  in  all  of  the 
monographs  included  in  this  docimient, 
the  heavy  metals  (such  as  lead) 
specification  and  test  have  been 
removed,  new  heavy  metals 
specifications  and  tests  have  been  added 
as  necessary,  and  taste  and  scent 
references  have  been  removed  from  all 
descriptions,  except  those  for  flavors.  In 
all  of  these  proposed  documents,  the 
language  has  been  modified  to  be  more 
specific  and  consistent. 

I.  Proposed  New  Monographs 

Ferrous  Glycinate 


Transglutaminase 

n.  Current  Monographs  to  which  the 
Committee  Proposes  to  Make  Revisions 

Acetic  Acid,  Glacial  (FEMA  Number 

added;  Description  revised;  Lead 

specifications  revised) 
Aconitic  Acid  (Synonym  and  FEMA 

Number  added;  Description  and 

Identification  revised;  Lead 

specifications  added; 

Tridodecylamine  and  Ultraviolet 

Absorbance  specifications  deleted) 
Adipic  Acid  (Lead  specifications  added) 
Agar  (Description  revised) 
Aliuninum  Ammonium  Sulfate  (Lead 

requirement  and  test  revised;  Assay 

test  revised;  Fluoride  test  moved  to 

Appendix  IIIB) 
Aluminum  Potassium  Sulfate  (Lead 

specifications  added;  Assay  test 

revised;  Fluoride  test  moved  to 

Appendix  IIIB) 
Aluminum  Sodiiun  Sulfate  (Formula 

deleted;  CAS  Numbers  added  and 

revised;  Lead  specifications  added; 

Assay  test  revised;  Fluoride  test 

moved  to  Appendix  IIIB) 
Aluminum  Sulfate  (Lead  requirement 

and  test  revised;  Assay  test  revised) 
Ammonium  Bicarbonate  (Lead 

specifications  added) 
Ammonium  Sulfate  (Lead  specifications 

added) 
Aspartame  (Lead  specifications  added) 
Azodicarbonamide  (Lead  requirement 

and  test  revised) 
Balsam  Peru  Oil  (CAS  Number  added) 
Basil  Oil,  European  Type  (CAS  Number 

added;  Description  revised) 
Beeswax,  White  (Functional  Use  in 

Foods  and  Lead  specifications 

revised) 
Beeswax,  Yellow  (Fimctional  Use  in 

Foods  and  Lead  specifications 

revised) 
Bergamot  Oil,  Coldpressed  (FEMA 

Number  added;  Angular  Rotation 

requirement  revised;  Lead 

specifications  deleted) 
Butane  (Description  revised) 
1,3-Butylene  Glycol  (Synonym  added; 

Lead  specifications  added) 
Calcium  Ascorbate  (Arsenic  and 

Fluoride  specifications  deleted) 
Calcium  Bromate  (CAS  Number  added; 

Lead  specifications  revised) 
Calciiun  Chloride  (Functional  Use  in 

Foods  revised) 
Calcium  Glycerophosphate  (Lead 

requirement  revised) 
Calcium  Hydroxide  (Lead  specifications 

revised) 
Calcium  Oxide  (Lead  requirement 

revised) 
Calcium  Sulfate  (Lead  specifications 

added) 
Canola  Oil  (Synonyms  revised;  CAS 

Number  added;  Fimctional  Use  in 


Foods  modified;  Sulfur  test 

modified) 
Camauba  Wax  (Functional  Use  in  Foods 

and  Lead  specifications  revised) 
beta-Carotene  (INS  Nmnber  revised; 

Lead  specifications  added) 
Carrot  Seed  Oil  (CAS  and  FEMA 

niunbers  added) 
Cassia  Oil  (CAS  and  FEMA  numbers 

added) 
Castor  Oil  (Synonym  added;  Description 

revised;  Identification  Test  B  added; 

Lead  specifications  added) 
Cellulose,  Powdered  (Structure  added; 

Functional  Use  in  Foods  revised; 

Lead  specifications  added) 
Cinnamon  Bark  Oil,  Ceylon  Type  (CAS 

and  FEMA  Numbers  added) 
Cinnamon  Leaf  Oil  (CAS  Number 

revised;  FEMA  Number  added) 
Copper  Gluconate  (Identification  Test  B 

revised;  Lead  specifications  revised) 
Cottonseed  Oil  (Unhydrogenated) 

(Description  revised;  Fimctional 

Use  in  Foods  revised;  Arsenic 

specifications  deleted) 
beta-Cyclodextrin  (Substance  Name  now 

hyphenated;  Lead  test  revised; 

Microbial  Limits  Specifications 

deleted) 
Dammar  Gum  (Microbial  Limits  deleted) 
Decanoic  Acid  (FEMA  Number  added; 

Description  and  Functional  Use  in 

Foods  revised) 
Diacetyl  Tartaric  Acid  Esters  of  Mono- 

and  Diglycerides  (Synonym,  INS 

Number,  and  CAS  Numbers  added; 

Description  revised;  Lead 

specifications  added;  Assay  for 

Tartaric  Acid,  Acid  Value,  and 

Fatty  Acids  tests  revised) 
Diatomaceous  Earth  (CAS  Number 

added,  revised;  Description  revised; 

Arsenic  specifications  revised;  Loss 

on  Drying  requirement  revised) 
Ethylene  Dichloride  (Lead  specifications 

added) 
Ferrous  Fumarate  (Synonym  added; 

Description  revised;  Lead 

requirement  and  test  revised; 

Mercurv  test  moved  to  Appendix 

niB) 
Ferrous  Gluconate  (Structure  and 

Description  revised;  Lead 

requirement  and  test  revised; 

Mercury  test  moved  to  Appendix 

niB) 
Flavor  Chemicals,  Specifications  for 

Flavor  Chemicals  (Note  added;  rest 

of  notes  renumbered  sequentially) 
Food  Starch,  Modified  (Arsenic 

specifications  deleted;  Lead  test 

revised) 
Fumaric  Acid  (FEMA  Number  added; 

Description  revised;  Lead 

specifications  added) 
Gibberellic  Acid  (Lead  specification 

revised) 
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Glycerol  Ester  of  Gum  Rosin  (Lead  and 
Ring-and-Ball  Softening  Point 
requirements  revised) 

Glycerol  Ester  of  Partially  Dimerized 
Rosin  (Ring-and-Ball  Softening 
Point  requirement  revised) 

(glycerol  Ester  of  Partially  Hydrogenated 
Wood  Rosin  (Ring-and-Ball 
Softening  Point  requirement 
revised) 

Glycerol  Ester  of  Polymerized  Rosin 
(Ring-and-Ball  Softening  Point 
requirement  revised) 
lycerol  Ester  of  Tall  Oil  Rosin  (Ring- 
and-Ball  Softening  Point 
requirement  revised) 

Glyceryl-Lacto  Esters  of  Fatty  Acids 
(Synonym  and  INS  Number  added; 
Total  Lactic  Acid  test  revised) 

Glyceryl  Monooleate  (Synonyms, 

Structure,  INS  Number,  and  FEMA 
Number  added;  Description  and 
Functional  Use  in  Foods  revised) 

Glyceryl  Monostearate  (CAS  Number 
added) 

Glyceryl  Palmitostearate  (Lead 
specifications  added) 

Glyceryl  Tristearate  (Synonym,  Formula 
Weight,  and  Lead  test  revised) 

Guar  Gum  (INS  Number  added; 
Description  revised;  Arsenic 
specifications  deleted;  Lead 
specifications  revised) 

4-Hexylresorcinol  (Lead  specifications 
revised) 

Ifpbutane  (CAS  Number  added; 

Description  and  Identification  Test 
B  revised) 

Isobutylene — Isoprene  Copolymer 
1 1    (Description  and  Totd  Unsaturation 
' '    requirement  revised) 

Lard  (Unhydrogenated)  (Functional  Use 
in  Foods  revised;  Insoluble  Matter 
renamed;  Hexane-Insoluble  Matter 
test  added;  Unsaponifiable  Matter 
specifications  added) 

Lemongrass  Oil  (CAS  and  FEMA 

numbers  added;  Angular  Rotation 
requirements  revised;  Steam- 
Volatile  Oil  specifications  deleted) 

Kfagnesium  Sulfate  (Formula  Weight 
added,  CAS  Numbers  added  and 
revised,  Lead  limit  added) 

Myrrh  Oil  (CAS  Number  revised;  FEMA 
Number  added;  Angular  Rotation 
requirement  revised) 

Pectins  (Functional  Use  in  Foods 

revised;  Identification  test  revised; 
Arsenic  specifications  deleted; 
Acid-Insoluble  Ash,  Degree  of 
Amide  Substitution  and  Total 
Galacturonic  Acid  in  the  Pectin 
Component,  and  Total  Galacturonic 
Acid  in  Pectin  Component 
specifications  renamed;  Total 
Insoluble  Substances  specifications  ' 
added) 

Pentaerythritol  Ester  of  Partially 

Hydrogenated  Wood  Rosin  (Ring- 


fl 


and-Ball  Softening  Point 

requirement  revised) 
Pentaerythritol  Ester  of  Wood  Rosin 

(Ring-and-Ball  Softening  Point 

requirement  revised) 
Potassium  Gibberellate  (CAS  Number 

added.  Lead  limit  revised) 
Potassium  Metabisulfite  (Lead 

specifications  added;  Selenium 

requirement  revised;  Assay  test 

revised) 
Propyl  Gallate  (Lead  specifications 

added) 
Pyridoxine  Hydrochloride  (Lead 

specifications  added) 
Soy  Protein  Concentrate  (Lead  test 

modified) 

in.  Proposed  New  General  Test 
Procedures 

Cadmium  Limit  Test  (new) 
Transglutaminase  Activity  (Appendix  V: 

Enzyme  Assays) 

IV.  Proposed  Revised  General  Test 
Procedures 

Curcumin  Content,  Appendix  VITI: 
Oleoresins  (Standard  Preparation 
deleted;  Sample  Preparation  and 
Procedure  revised) 

Hexane-Insoluble  Matter,  Appendix  VII: 
Fats  and  Related  Substances 
(Sample  size  increased  to  100  g,  and 
test  scaled  accoi'dingly;  test  moved 
from  the  Lecithin  monograph  to 
Appendix  VII  (test  also  added  to 
Lard  and  Tallow  monographs)) 

V.  Proposed  Revised  Policy  and 
Guideline 

Microbiological  Attributes  (Policy) 

(rewritten) 
Fluoride  Limits  (Guideline)  (rewritten) 

VI.  Conunents  and  Electronic  Access 

Interested  persons  may  submit  to  the 
Conunittee  on  Food  Chemicals  Codex 
written  and  electronic  comments 
regarding  the  monographs,  general  test 
procedures,  policy  and  guideline 
identified  in  this  notice,  or  comments 
on  any  other  item  in  the  fourth  edition 
of  the  Food  Chemicals  Codex  or  its 
supplements,  by  August  12,  2002. 
Timely  submission  will  allow 
comments  to  be  considered  for  the  fifth 
edition  of  the  Food  Chemicals  Codex. 
Comments  received  after  this  date  may 
not  be  considered  for  the  fifth  edition, 
but  will  be  considered  for  the  first 
supplement  to  the  fifth  edition  of  the 
Food  Chemicals  Codex.  Those  wishing 
to  make  comments  are  encouraged  to 
submit  supporting  data  and 
documentation  with  their  comments. 
Two  copies  of  any  conunents  regarding 
the  monographs,  the  general  test 
procedures,  the  policy,  or  the  guideline 
listed  in  this  notice,  as  well  comments 


on  any  other  item  in  the  fourth  edition 
of  the  Food  Chemicals  Codex  or  its 
supplements,  are  to  be  submitted  to  the 
Committee  on  Food  Chemicals  Codex 
(see  ADDRESSES).  Comments  and 
supporting  data  or  documentation  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  each  submission  should 
include  the  statement  that  it  is  in 
response  to  this  Federal  Register  notice. 
The  committee  staff  will  forward  a  copy 
of  each  comment  to  the  Dockets 
Management  Branch  (see  ADDRESSES). 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Copies  of  the  proposed  changes 
may  also  be  obtained  through  the 
Internet  at  http://www.iom.edu/fcc. 

Dated:  May  21,  2002. 
L.  Robert  Lake, 

Director,  Office  of  Regulations  and  Policy, 
Center  for  Food  Safety  and  Appli&d  Nutrition. 
[PR  Doc.  02-14546  Filed  6-10-02;  8:45  am] 
BILUNO  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Infonnation  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

2002  Survey  of  Mental  Health 
Organizations,  General  Hospital  Mental 
Health  Services,  and  Managed  Care 
Organizations  (SMHO)—{OMB  No 
0930-0119,  Revision)— The  2002 
SMHO,  to  be  conducted  by  SAMHSA's 
Center  for  Mental  Health  Services 
(CMHS),  will  be  conducted  in  two 
phases.  There  will  be  only  minor 
changes  to  the  forms  used  in  the  2000 
SMHO.  Phase  I  will  be  a  brief  two-three 
page  inventory  consisting  of  four  forms: 
(1)  A  specialty  mental  health 
organization  form;  (2)  A  general  hospital 
or  Veterans  Affairs  Medical  Center  with 
either  separate  mental  health  services  or 
integrated  mental  health  services  forms; 
(3)  A  community  residential 
organization  form;  and  (4)  A  managed 
behavioral  healthcare  organization  form. 
This  short  inventory  will  be  sent  to  all 
knovkm  organizations  to  define  the 
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universe  of  valid  mental  health 
organizations  to  be  sampled  in  Phase  n. 
The  inventory  will  collect  basic 
information  regarding  the  name  and 
address  of  the  organizations,  their  type 
and  ownership,  size  measures  (e.g., 
number  of  staff),  and  the  kinds  of 
services  provided. 

Phase  n  will  sample  approximately 
2,000  mental  health  organizations  and 
utilize  a  more  detailed  survey 
instrument.  Although  the  Sample 


Survey  form  will  be  more 
comprehensive,  it  will  be  very  similar  to 
surveys  and  inventories  fielded  in  2000 
and  earlier.  The  organizational  data  to 
be  collected  by  the  Sample  Survey  form 
include  university  affiliation,  client/ 
patient  census  by  basic  demographics, 
revenues,  expenditures,  and  staffing. 

The  resulting  data  base  will  be  used 
to  provide  national  estimates  and  will 
be  the  basis  of  the  National  Directory  of 
Mental  Health  Services.  In  addition, 


data  derived  from  the  survey  will  be 
published  by  CMHS  in  Data  Highlights, 
in  Mental  Health,  United  States,  and  in 
professional  journals  such  as  Psychiatric 
Services  and  the  American  Journal  of 
Psychiatry.  Mental  Health,  United  States 
is  used  by  the  general  public,  state 
governments,  the  U.S.  Congress, 
university  researchers,  and  other  health 
care  professionals.  The  following  table 
summarizes  the  burden  for  the  survey. 


Questionnaire 


Numt)er  of  re- 
spondents 


Responses/re- 
spondent 


Average 
hours/re- 
sponse 


Total  burden 
(Hrs.) 


Phase  I  (Inventory) 


Specialty  Mental  Health  Organizations 

General  Hospitals: 

With  Separate  Psych.  Units 

Without  Separate  Psych.  Units , 

VA  Medical  Centers 

Community  Residential  Organizations 
Managed  Care  Organizations  


3.342 

1.622 

3.514 

145 

945 

990 


0.50 

0.50 
0.50 
0.50 
0.50 
0.50 


1,671 

811 

1,757 

73 

473 

495 


Ptiasa  II  (Sample  Survey) 

Specialty  Mental  Health  Organizations 

General  Hospitals  and  VA  Hospitals  with  Separate  Mental  Health  Services 

1.308 
692 

1 
1 

3.50 
3.50 

4,578 
2.422 

Tbtal 

10,558 

12  280 

3-year  Average  

3,519 

4  093 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  June  4.  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  02-14583  Filed  6-10-02;  8:45  am] 

BILLING  COOE  4162-20-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Office  for  Women's  Services;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Committee  for  Women's 
Services  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  for  June  2002. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  a  discussion  of  SAMHSA's 


Priorities,  Programs  and  Principles 
regarding:  Co-occurring  Disorders; 
Substance  Abuse  treatment  capacity; 
Seclusion  and  Restraint;  Prevention  and 
Early  Intervention;  Children  and 
Families;  New  Freedom  Initiative; 
Terrorism/Bio-Terrorism;  Homelessness; 
Aging;  HIV/ AIDS  and  Hepatitis  C; 
Criminal  Justice,  and  other  issues 
affecting  women. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Nancy  P.  Brady, 
Executive  Secretary,  Advisory 
Committee  for  Women's  Services,  Office 
for  Women's  Services,  SAMHSA, 
Parklawn  Building.  Room  13-99,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-5184. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
commimicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Name:  Advisory  Committee  for 
Women's  Services. 
Meeting  Date:  June  20,  2002. 


Place:  9751  Washingtonian  Boulevard, 
Gaithersburg,  MD. 

Type:  Open:  June  20.  2002 — 1:45-5  p.m. 

Contact:  Nancy  P.  Brady,  Executive 
Secretary,  Telephone:  (301)  443-5184  and 
FAX:  (301)  443-8964. 

Dated:  June  4,  2002. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health,  Services 
Administration. 

[FR  Doc.  02-14545  Filed  6-10-02;  8:45  am] 

BILUNG  COOE  4162-20-? 


DEPARTMENT  OF  THE  INTERIOR 

Fisfi  and  Wildlife  Service 

Intent  To  Prepare  a  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment  for  Eastern  Neck  National 
Wildlife  Refuge 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
Conservation  Plan  (CCP)  and 
Environmental  Assessment  (EA) 
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pursuant  to  the  National  Environmental 
Policy  Act  and  its  implementing 
regulations.  A  CCP  will  be  prepared  for 
Eastern  Neck  National  Wildlife  Refuge . 
(NWR)  located  within  the  Town  of  Rock 
Hall,  Maryland.  The  Service  is 
furnishing  this  notice  in  compliance 
with  the  National  Wildlife  Refuge 
System  Administration  Act  of  1966,  as 
amended  (16  U.S.C.  668dd  et  seq.):  (1) 
To  advise  other  agencies  and  the  public 
of  our  intentions;  and  (2)  to  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  include  in  the 
environmental  documents. 

DATES:  Inquire  at  the  address  below  for 
dates  of  planning  activity  and  due  dates 
for  comments.  The  public  scoping 
meetings  will  be  held  in  June  2002  in 
the  Towns  of  Rock  Hall,  Chestertown 
and  Centreville. 

ADDRESSES:  Address  comments, 
questions,  and  request  for  more 
information  to  the  following:  Refuge 
Manager,  Eastern  Neck  National 
Wildlife  Refuge,  1730  Eastern  Neck 
Road,  Rock  Hall,  Maryland  21661,  410- 
639-7056. 

SUPPLEMENTARY  INFORMATION:  By  Federal 
law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuges 
purposes.  The  planning  process  will 
consider  many  elements,  including 
habitat  and  wildlife  management, 
habitat  protection  and  acquisition, 
public  uses,  and  cultural  resources. 
Public  input  into  this  planning  process 
is  essential.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  refuges  and  how  the  Service  will 
implement  management  strategies. 

[The  Service  will  solicit  public  input 
via  open  houses,  public  meetings, 
workshops,  and  written  comments. 
Special  mailings,  newspaper  articles, 
and  announcements  will  inform  people 
of  the  time  and  place  of  such 
opportunities  for  public  input  to  the 
CCP.  Eastern  Neck  National  Wildlife 
Refuge  is  located  on  Eastern  Neck 
Island,  which  sits  at  the  mouth  of  the 
Chester  River  in  Kent  County, 
Maryland.  Total  refuge  acreage  is  2,285 
acres  and  includes  brackish  tidal  marsh, 
cropland,  forest,  grassland  and  open 
water  impoundments.  Comments  on  the 
protection  of  threatened  and  endangered 
species  and  migratory  birds,  and  the 
protection  and  management  of  their 
habitats  will  be  solicited  as  part  of  the 

ilanning  process. 


Review  of  this  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.),  NEPA  Regulations  (40  CFR  Parts 
1500-1508),  other  appropriate  Federal 
laws  and  regulations,  and  Service 
policies  and  procedures  for  compliance 
with  those  regulations. 

Dated:  June  4.  2002. 

Mamie  A.  Parker, 

Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  Hadley,  Massachusetts. 

[FR  Doc.  02-14543  Filed  6-10-02;  8:45  am] 

BILUNG  COOE  4310-SS-I> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

summary:  Under  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Extension  agreement  to  the  Class  III 
gaming  compact  between  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Reservation  and  the  State  of 
Montana.- 

DATES:  This  action  is  effective  June  11, 

2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Office  of 

Indian  Gaming  Management.  Bureau  of 

Indian  Affairs,  Washington,  DC  20240, 

(202) 219-4066. 

Dated:  May  29,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-14665  Filed  6-10-02;  8:45  am] 

BILLING  CODE  4310-4N-M 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[USITCSE-02-017] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  June  17,  2002  at  2  p.m. 


PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC,  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  No.  731-TA-lOlO 
(Preliminary)(Lawn  and  Garden  Steel 
Fence  Posts  from  China) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  it  determination 
to  the  Secretary  of  Commerce  on  June 
17,  2002;  Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  or  before 
June  24,  2002.) 

5.  hiv.  Nos.  731-TA-935-936  and 
938-942  (Final)(Structural  Steel  Beams 
from  China,  Germany,  Luxembourg, 
Russia,  South  Africa,  Spain,  and 
Taiwan) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determinations  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
June  25,  2002.) 

6.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  June  7,  2002. 

By  order  of  the  Commission: 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
[FR  Doc.  02-14746  Filed  6-7-02;  11:56  am) 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Ellglbllity  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
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workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinabons  for  Worker 
Adfustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39. 143  6' AS' B;  Carolace 

Embroidery  Co.,  Inc.,  New  York,  NY 

and  Ridgefield,  NJ  and  FNC 

Textiles,  A  Subsidiary  of  Carolace 

Embroidery  Co.,  Inc.,  Hope  Mill,  NC 
TA-W-39, 73 2;  Innovative  Home 

products,  Covington,  OH 
TA-W-40,620;  Ethyl  Petroleum 

Additives,  Natchez,  MS 
TA-W-40,823;  Glenayre  Electronics. 

Inc.,  Quincy,  R. 
TA-W-40.873;  Genalite  Corp.,  Jessup, 

PA 
TA-W-40,875:  Graham  Tech,  Inc.  d/b/a 

Hopkins  Machine  and  Tool, 

Cochraton,  PA 
TA-W-40,888;  Carling  Technologies, 

Carling  Switch,  Inc.,  Brownsville, 

TX 
TA-W-40,903:  Monona  Wire  Corp., 

Spring  Green  Div.,  Livingston 

Facility,  Livingston.  WI 
TA-W-39,370;  Security  Plastics,  Inc.. 

Miami  Lakes,  FL 
TA-W-39,834;  Westvaco  Corp..  Flexible 

Packaging  Plant,  A  Div.  Of 

Meadwestvaco,  Springfield,  MA 
TA-W-40,177:  Autoforge,lnc., 

Harmonsburg,  PA 
TA-W-40,100;  FMC  Technologies,  Inc.. 

Homer  City,  PA 
TA-W-40,838;  Pannier  Corp., 

Glenshaw,  PA 
TA-W-40.973;  Hawthorn  Missouri,  Inc., 

Hermarm,  MO 
TA-W-41,043:  Champion  Parts,  Inc., 

Beech  Creek,  PA 
TA-W-41,149:  Steel  Heddle,  Inc.. 

Greenville,  SC 
TA-W-41,228;  Inter  Tape  Polyment 

Central  Products  Co,  Marysville,  MI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 


TA — W-41,411;  Bowen  Machine  and 

Fabricating,  d/b/a/  Bowen 

Industrial  Contractors,  Inc.,  Hurley, 

NM 
TA-W-41,194  &-A&-B:  J.  Allan  Steel 

3500  Neville  Road,  Pittsburgh.  PA 

and  829  Beaver  Ave.,  Pittsburgh,  PA 

and  16500  Backside  Road, 

Cleveland,  OH 
TA-W-41,239;  Enerflex,  Inc.,  Cedar 

Mountain,  NC 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-40,301;  Faraday  LLC.  Siemens 

Building  Technologies.  Tecumseh. 

MI 
TA-W-40,891:  Von  Hoffman  Press.  Inc.. 

Owensville.  MO 
TA-W-40.756:  MRC Bearings.  SKF  USA. 

Inc..  Jamestown.  NY 
TA-W-41.257;f.  Miller  Industries.  Inc., 

Corona.  CA 
TA-W-41.548:  Universal  Instruments 

Corp.,  Fabrications  Dept,  90  Bevier 

Street,  Binghamton,  NY 
TA-W-39,320:  Ogemaw  Forge  Co.,  West 

Branch,  MI 
TA-W-41.308;  Simmons  Foods,  Inc., 

McAlister,  OK 
TA-W-41, 353 ;  FTT  Industries.  FTT 

Carmon  Switch  Products.  Eden 

Prairie.  MN 
TA-W-40.657;  Agilent  Technologies. 

Network  Products  Div..  Fort  Collins. 

CO 
TA-W-40.976:  Abitibi  Consolidated. 

Donahue  Industries.  Inc..  Lufkin 

Div..  Lufkin.  TX 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-41.006;  Schlumberger  Wireline 

and  Schlumberger  Dowell. 

Williston.  ND 
TA-W-40.797;  The  Hazan  Group, 

Secaucus.  NJ 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  fi'om  employment  as 
requirsd  for  certification. 
TA-W-41.332:  A.  Stucki  Co..  Pittsburgh. 

PA 
TA-W-39.601:  Minnesota  Mining  and 

Manufacturing  Co..  Microflex  Div.. 

Columbia,  MO 

AfBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 


TA-W-41. 408;  Maine  Brush,  LLC, 
Lisbon  Falls,  ME:  April  19,  2001. 

TA-W-41,227;  Viracon,  Inc.,  A 

Subsidiary  of  Apogee,  Inc., 

Owatonna,  MN:  March  4,  2001. 
TA-W-41. 169;  Fruit  of  The  Loom.  Inc.. 

Jamestown,  KY:  January  21,  2001. 
TA-W-41, 135;  Erie  Forge  and  Steel, 

Inc..  Erie.  PA:  February'25,  2001. 
TA-W-40.971;  M.J.  Soffe  Co.. 

Bladenboro,  NC:  January  30,  2001. 
TA-W-40.954:  Shield  Acquisition.  LLC. 

Caldwell  Moser  Leather  Co..  New 

Albany,  IN:  January  1 7,  2001 . 
TA-W-40,879;  Sheldahl.  Inc.. 

Northfield,  MN:  October  31.  2000. 
TA-W-^0.872:  Hein-Wemer  Corp.. 

Bamboo.  WI:  January  2.  2001. 
TA-W-40.850;  Newbold  Corp..  Rocky 

Mount.  VA:  December  13.  2000. 
TA-W^0.760  &■  A;  Sew  Special.  Inc.. 

Asheboro,  NC  and  Randleman.  NC: 

October  30,  2000. 
TA-W-40,653;  Welland  Chemical,  Inc.. 

Newell.  PA:  December  13.  2000. 
TA-W-40,629;  Hyde  Park  Foundry,  A 

Subsidiary  of  Akers  National  Roll, 

Hyde  Park,  PA:  November  15,  2000. 
TA-W-40,423  &  A;  Wells  Lamont 

Industry  Group,  Warsaw,  IN  and 

Atwood,  IN:  October  24,  2000. 
TA-W-40.337;  General  Electric  Quartz. 

Inc..  Newark.  OH:  November  2, 

2000. 
TA-W-39,929;  Pillowtex  Corp.. 

Hawkinsville.  GA:  August  13,  2000. 
TA-W-41, 459;  Dave  Goldberg,  Inc., 

Long  Island  City,  NY:  April  18, 

2001. 
TA-W-41,383;Jabil  Circuit,  Auburn 

Hills,  MI:  March  7,  2001 . 
TA-W-41, 350;  Tractech,  Inc.,  Warren, 

MI:  March  7,2001. 
TA-W~41,013;  Chelsea  Coat,  Ltd, 

Lynbrook,  NY:  February  15,  2001. 
TA-W-40,902;  Forecaster  of  Boston, 

Formally.  Known  as  Madeira  Twin 

Fashions,  New  Bedford,  MA:  July  8. 

2001. 
TA-W-40.775;  Pillowtex  Corp..  Tarboro 

Plant.  Tarboro,  NC:  January  4.  2001. 
TA-W-40.738;  DW Manufacturing,  d/b/ 

a  Millennium  Technology  Service. 

White  City.  OR:  December  18.  2000. 
TA-W-40,439;  Communication 

Associates,  Inc.,  Anniston,  AL: 

November  27,  2000. 
TA-W-39,898;  Multilayer  Technology, 

Inc.,  (Multek),  A  Subsidiary  of 

Flextronics  International,  Inc., 

Austin,  TX:  August  10,  2000. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchaper  D,  Chapter  2,  Title  D, 
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of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA— TAA-04962;  Ogemaw  Forge 

Co..  West  Branch,  MI 
NAFTA— TAA-05275;  FMC 

Technologies,  Inc.,  Homer  City,  PA 
NAFTA— TAA-05301 ;  BMI  Industries, 

Inc.,  Schaumburg,  IL 
NAFTA— TAA-05888;  Pillowtex  Corp., 

Tarboro  Plant,  Tarboro,  NC 
NAFTA— TAA-05965;  Inter  Tape 

I  j    Polymer,  Central  Products  Co., 

I I  Marysville,  MI 
NAFTA—TAA-06013;  Amstead 

Industries,  Inc.,  American  Steel 
Foundry-Keystone,  Alliance,  OH 
NAFTA— TAA-06124;  Holophane,  A 
1 1    Div.  Of  Acuity  Lighting  Group,  Inc., 
11    Springfield,  OH 
NAFTA— TAA-05022;  Minnesota 
Mining  &•  Manufacturing  Co., 
Microflex  Div.,  Columbia,  MO 


NAFTA— TAA-05248;  Pillowtex  Corp.. 

Hawkinsville,  GA 
NAFTA— TAA-05454;  Faraday,  LLC, 

Siemens  Building  Technologies, 

Tecumseh,  MI 
NAFTA— TAA-05475;  Carling 

Technologies/Carling  Switch,  Inc., 

Brownsville,  TX 
NAFTA— TAA-05578;  Detroit  Tool  and 

Engineering  Co.,  Lebanon,  MO 
NAFTA— TAA-05587;  Glenayre 

Electronics,  Inc.,  Quincy.  IL 
NAFTA— TAA-05619;  Graham  Tech, 

Inc.,  d/b/a  Hopkins  Machine  &■ 

Tool,  Cochranton,  PA 
NAFTA— TAA-05708;  Seco/Warwick 

Corp.,  Meadville,  PA 
NAFTA— TAA-05719;  Monona  Wire 

Corp.,  Spring  Green  Div.,  Livingston 

Facility  Livingston.  WI 
NAFTA— TAA-05789;  Genalite  Corp.. 

Jessup,  PA 
NAFTA— TAA-05831;  Champion  Parts, 

Inc..  Beech  Creek.  PA 
NAFTA— TAA-05840;  McCoy-Ellison. 

Inc..  Monroe,  NC 
NAFTA— TAA-05905;  Laclede  Steel 

Co.,  Fairless  Hills,  PA 
NAFTA— TAA-05952;  Abitibi 

Consolidated,  Donahue  Industries. 

Inc.,  Lufkin  Div.,  Lufkin,  TX 
NAFTA-TAA-0602O;  A.  Stucki  Co., 

Pittsburgh,  PA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  section  250(a)  o'f  the  Trade  Act,  as 
amended. 
NAFTA-TAA-05870;  J  Allan  Steel, 

3500  Neville  Rd,  Pittsburgh,  PA 
NAFTA-TAA-05864;  Westwood,  LLC.  A 

Affiliate  ofKSL  Holdings.  Inc., 

Marion  Div.,  Marion,  NC 
NAFTA-TAA-06150;  Stabilit  America. 

Inc.,  Glasteel  Div.,  Allentown,  PA 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06004;  Bill Levkoff,  Inc.. 

New  York,  NY:  December  26,  2000. 
NAFTA-TAA-06024;  ITT  Industries. 

ITT  Cannon  Switch  Products,  Eden 

Prairie,  MN:  March  20,  2001. 
NAFTA-TAA-06033;  Sanmina  LP., 

Cable  Div.,  Carrollton,  TX:  April  2. 

2001. 
NAFTA-TAA-06058;  Walls  Industries. 

Cleburne.  TX:  March  26,  2001. 
NAFTA-TAA-06064;  SML  Labels 

(USA),  Inc.,  San  Francisco.  CA: 

April  8,  2001. 
NAFTA-TAA-06068;  Jabil  Circuit, 

Auburn  Hills,  MI:  March  12.  2001. 
NAFTA-TAA-05700;  Hein-Wemer 

Corp.,  Baraboo,  WI:  January  2, 

2001. 


NAFTA-TAA-05739;  Shield 

Acquisition,  LLC,  Caldwell  Moser 

Leather  Co.,  New  Albany.  IN: 

January  17,  2001. 
NAFTA-TAA-05826;  Fruit  of  The  Loom. 

Inc.,  Jamestown,  KY:  January  21. 

2001. 
NAFTA-TAA-05953;  Honeywell, 

Bendix  Commercial  Vehicle 

Systems  Div.,  ABS  Plant,  Elyria. 

OH:  March  12.2001. 
NAFTA-TAA-05966;  Bristol  Tank  and 

Welding  Co..  Inc.,  Langhome.  PA: 

March  5,  2001. 
NAFTA-TAA-05979;  Erie  Forge  and 

Steel,  Inc.,  Erie,  PA:  February  26. 

2001. 
NAFTA-TAA-06014;  Welland 

Chemical.  Inc.,  Newell.  PA:  March 

19.2001. 
NAFTA-TAA-06037;  The  Toro 

Company.  Irrigation  Div.  Including 

Leased  Workers  of  Volt  Temporary 

Services,  Riverside,  CA:  March  26, 

2001. 
NAFTA-TAA-06096;  Intimate  Touch. 

New  York,  NY:  March  21.  2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May,  2002. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address.  • 

Dated:  May  31,  2002.      ' 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adfustment 

Assistance. 

(FR  Doc.  02-14599  Filed  6-10-02;  8:45  am) 

BaUNQCOOE  4S10-40-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA ' 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Ace  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May  2002. 

In  order  lor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 
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(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinatioiis  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
"has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  workers 
separations  at  the  firm. 

TA-W-39,486;  O'Neal  Steel.  Inc.. 
Weldment  Div.  Roaanoke.  VA 

TA-W-39,859;  Modern  Tool  and  Die, 

Modem  Line  Products.  Indianola, 

MS 
TA-W-40,943:  Onnei  Aluminum  Mill 

Products,  Jackson,  TN 
TA-W-41,005;F.L.  andJ.C.  Codman 

Co.,  Rockland,  MA 

TA-W-41.061:  Jeld-Wen  of  Shite  Swan, 

White  Swan.  WA 
TA-W-41.284:  Coming  Cable  Systems 

Telecommunications  Cable  Plant, 

Hickory.  NC 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-41.394;  Watkins  Motor  Lines. 

Inc.,  Charlotte,  NC 
TA-W-41,375:  Wolverine  Proctor  and 

Schwartz,  Inc.,  Div.  of  American 

Tool  and  Machine  Co.,  Fitchburg, 

AM 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-41,479:  Textron  Folk,  Turf  and 

Specialty  Products,  Racine,  WI 
TA-W-40,988;  Screen  Creations  Ltd, 

O'Fallon,  MO 
TA-W-41,082:  Bacou-Dalloz,  OPT 

Glendale,  Inc.,  Lakeland,  FL 
TA-W-4 1,247:  Wellington  Leisure 

Products,  Parsons.  TN 
TA-W-41. 356;  Aspen  Trailer.  Inc.. 

Utchfield.  MN 
TA-W-41. 361;  Vesuvius  USA.  South 

Webster,  OH 


Affirmative  Determination  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-41,528;  the  Toro  Co.,  Irrigation 

Div.,  Including  Leased  Workers  of 

Volt  Temporary  Services  Riverside, 

CA:  April  16,  2001. 
TA-W-41.371;  Franklin  Brass  Mfg.  Co.. 

Rancho  Dominiguez.  CA:  March  26. 

2001. 
TA-W-41. 306  &■  A;  Riverside  Paper 

Corp.,  Riverside  Paper  Co., 

Appleton.  WI  and  Kerwin  Paper 

Mill.  Appleton.  WI:  March  18.  2001. 
TA-W-41.153:  Georgia-Pacific  Corp.. 

Louisville.  MS:  January  8.  2001. 
TA-W-40jl07;  Continental  Accessories. 

Inc..  North  Sturgis.  MI:  September 

7.  2000. 
TA-W-41. 084Mi\ady  Bridals,  Inc., 

Union  City,  NJ:  February  14,  2001. 
TA-W-41. 034;  American  Mold  and 

Engineering  Co..  Fridley,  MN: 

January  18.2001. 
TA-W-40.981;  Gates  Ruber  Co., 

Galesburg.  IL:  January  1 1 .  2001 . 
TA-W-40.959;  Jester  Apparel.  Brooklyn. 

NY:  December  21.  2000. 
TA-W-40,896:  Them's  Fine  Apparel. 

Bethel  Springs.  TN:  September  6. 

2000. 
TA-W-40.758:  R  and  M  Dress.  Inc..  Also 

Known  as  Old  Friends  Clothing  Co.. 

Lebanon.  PA:  October  26.  2000. 
TA-W-40.506;  Sunrise  Medical 

Oshkosh.  WI:  October  29.  2000. 
7TA-W-40.277;  Modem  Plastic 

Technics.  West  Berlin.  NJ:  October 

2.  2000. 
TA-W-40.172;  SGL  Corp..  St.  Marys. 

PA:  September  20.  2000. 
TA-W-41. 544;  Osprey  Packs,  Inc.. 

Cortez.  CO:  May  1 7,  2001 . 
TA-W-41. 539;  CECO  Door  Products, 

Harlingen,  TX:  April  22,  2001. 
TA-W-41. 460;  Hoffman  Enclosures. 

Inc..  A  Pentair  Co..  Anoka.  MN: 

April  18.  2001. 
TA-W-41. 364;  Amloid  Corp..  Saddle 

Brook.  NJ:  March  19.  2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 


certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereoQ  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-06156;  Textron  Golf  Turf 

and  Specialty  Products,  Racine.  WI 
NAFTA-TAA-04981;  O'Neal  Steel.  Inc.. 

Weldment  Div..  Roanoke.  VA 
NAFTA-TAA-05898;  R.C.M. 

Manufacturing  Co..  River  Falls 

Manufacturing  Co.  Div.  ofS. 

Rothschild  &■  Co.,  Fall  River,  MA 
NAFTA-TAA-05922;  Gates  Rubber  Co.. 

Galesburg,  IL 
NAFTA-TAA-05946;  Modem  Tool  and 

Die.  Modem  Line  Products. 

Indianola,  MD 
NAFTA-TAA-05954;  F.L.  and  J.C. 

Codman  Co..  Rockland.  MA 
NAFTA-TAA-05962;  Parksley  Apparel. 

Parksley.  VA 
NAFTA-TAA-06054;  Guilford  Mills. 

Inc.,  Cobleskill.  NY 
NAFTA-TAA-06083;  MJM  Knitwear 

Corp..  Brooklyn,  NY 
NAFTA-TAA-06121;  Acom  Products 

Co..  Inc..  Lewiston.  ME 
NAFTA-TAA-06134:  Independent  Tool 

and  Manufacturing.  Meadville.  PA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
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The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

SAFTA-TAA-06106;  Spiegel  Group 
I      Teleservices.  Wichita,  Kansas  Call 
Center,  Wichita,  KS 

kAFTA-TAA-05819;  Seagate 

Technology,  Oklahoma  City,  OK 

'  AFTA-TAA-06142;  Watkins  Motor 
Lines,  Inc.,  Charlotte,  NC 

ififirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06097;  Amloid  Corp.. 
Saddle  Brook,  NJ:  March  21.  2001. 

iAFTArTAA-05282;  Them's  Fine 
Apparel.  Bethel  Springs,  TN: 
September  6.  2000. 

^AFTA-TAA-05338;  Continental 

Accessories.  Inc..  North  Sturgis,  MI: 
September  7.  2000. 

^AFTA-TAA-05476:  Modem  Plastics 
Technics.  West  Berlin.  NJ:  October 
2.  2000. 

SAFTA-TAA-05723;  Screen  Creations, 
Ltd.  O'Fallon,  MO:  January  8.  2001. 

SAFTA-TAA-05927;  Doerun 
Sportswear.  Inc..  Doerun,  GA: 
February  26,  2001. 

^AFTA-TAA-06123;  Starkey 

Laboratories,  Glencoe.  MN:  April 
16.2001. 

NAFTA-TAA-06125;  Wabash 

Technologies,  Inc.,  Automotive 
Business  Unit,  Hiuitington,  IN: 
April  15,  2001. 

^AFTA-TAA-06056;  Oetiker,  Inc.. 
Livingston.  NJ:Febmary22.  2001. 

^AFTA-TAA-06175;  Wabash  Alloys. 
LLC.  Syracuse.  NY:  March  1.  2001. 

I  hereby  certify  that  the 
stforementioned  determinations  were 
issued  diuing  the  month  of  May,  2002. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  dxuing  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  June  4,  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-14600  Filed  6-10-02;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,989] 

Crouse-Hinds,  Division  of  Cooper 
Industries,  Inc.,  Syracuse,  NY;  Notice 
of  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  March  15,  2002,  the 
International  Brotherhood  of  Electrical 
Workers  (IBEW),  Local  #2084  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notic^was  signed  on 
February  26,  2002  and  published  in  the 
Federal  Register  on  March  20,  2002  (67 
FR  13010). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  cfrcumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Crouse-Hinds,  Division  of 
Cooper  Industries,  Inc.,  Syracuse,  New 
York  engaged  in  the  production  of 
electrical  products  designed  to  protect 
electrical  systems,  was  denied  because 
the  "contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The 
investigation  revealed  that  there  was  no 
lost  customer  base  at  the  Syracuse  plant. 
The  investigation  further  revealed  that 
the  company  anticipates  transferring 
some  of  the  production  to  a  foreign 
source,  but  this  did  not  occur  during  the 
investigation.  The  company  did  not 
import  electrical  products  that  protect 
electrical  systems  during  the  period  of 
the  investigation. 

The  petitioner  alleges  that  some 
production  at  the  subject  firm  was 
recently  produced  at  affiliated  foreign 
facilities.  The  petitioner  further 
indicated,  that  this  production  began  at 
the  time  of  the  writing  of  their  request 
for  administrative  reconsideration. 


A  shift  in  production  is  not  relevant 
to  meeting  the  eligibility  requirement 
relating  to  the  Trade  Act  of  1974.  In 
order  for  the  workers  to  meet  the 
eligibility  requirement,  imports  "like  or 
directly  competitive"  with  what  the 
subject  plant  produced  must  "contribute 
importantly"  to  the  layoffs  at  the  subject 
plant.  A  review  of  the  initial 
investigation  shows  that  the  company 
did  not  import  products  "like  or  directly 
competitive"  diuing  the  initial 
investigation. 

A  TAA  petition  filed  by  the  workers 
of  Crouse-Hinds,  Division  of  Cooper 
Industries,  Inc.,  Syracuse,  New  York 
was  instituted  by  the  Department  of 
Labor  on  April  8,  2002.  The  identifying 
number  is  TA-W-41, 277.  That 
investigation  will  consider  all  pertinent 
data  that  was  obtained  during  the  initial 
investigation  and  all  relevant  data 
obtained  since  that  investigation. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC,  this  14th  day  of 
May.  2002. 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-14591  Filed  6-10-02;  8:45  am] 
BILUNO  CODE  4S10-40-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratton 

Investigations  Regarding  Certificatk>ns 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221(a) 
of  the  Trade  Act  of  1974  ("die  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act.  ' 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
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threatened  to  begin  and  the  subdivision 
on  the  finn  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  July  21,  2002. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  July  21, 
2002. 

The  petitioners  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 

Appendix 

[Petitions  instituted  on  03/25/2002] 


Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  25th  day  of 
March,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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Subject  firm  (petitioners) 


EA.Com,  Inc.  (Wkrs)  

Metso  Minerals  Industries 

(PACE). 
Siegel  Robert  of  Arionsas 

(Wkrs). 
Arlee  Home  Fashions  (Wrks) 
Hunter  Fan  Company  (IDE)  ... 

Trinity  Industries  (Writs)  

Cedar  Hill  Mfg.,  Inc  (Comp)  ... 
R.G.  Knitting  Mills.  Inc  (Wkrs) 

Phillips  Advance  (Writs)  

Invensys  Climate  Controls 

(Comp). 
Toshiba  America  Medical 

(Wkrs). 
American  Fine  Wire  Corp 

(Comp). 

Tyco  Electronics  (Writs)  

Insteel  Wire  Products  (Comp) 
Standard  Fusee  Corp  (Comp) 

Canto  Tool  Corp  (Comp) 

Samuel  Steel  Pickling  (wkrs) 
ADS  Machinery  Corp  (Wrks)  .. 
American  Xtal  Technology 

(Writs), 

Cer-Tek,  Inc  (Comp)  

Aldrich  Corp  (Comp)  

Simpson  Timber  Co  (lAM)  

Dillon  Yam  (Writs)  

U.S.  Steel  Corp  (USWA) 

Phaztech.  Inc  (Wkrs) 

rrW-Jecmco  (Wkrs) 

Ofvis  Co.,  Inc  (The)  (Comp)  .. 
Tristar  Refractories  (Comp)  .... 

David  White  LLC  () 

B/E  Aerospace,  Inc  (Comp)  ... 
BakJwin  Piano  and  Organ 

(UFCW). 

N.J.  Patterson,  Inc.  (Wkrs) 

Erie  Forge  and  Steel  (USWA) 
Keystone  Powdered  Metal 

(lUE). 

ASL— Dallas  Plant  (Comp) 

Huntsman  Polymers  Corp. 

(Wkrs). 

Garvin  Industries  (Wkrs)  

Columbiaknit  (Comp) 

Garan,  Inc.  (Wkrs) 

SPX  Valves  and  Controls 

(Comp). 

Liebert  Corp.  (Comp)  

Dawson  Furniture  Co  (Comp) 
US  Ecology— Idaho  (Wkrs)  .... 
Voest- Alpine  Industries  (Wkrs) 

Boeing  Co.  (The)  (Comp) 

Brook  Manufacturing  Co 

(Comp). 
Steel  HetJdIe,  Inc.  (Comp) 


Locatkxi 


Chariottesville,  VA 
Clintonvllle.  Wl 

Wilson.  AR "  . 

Leachville,  AR  

Memphis,  TN  

GIrard,  OH  

Ansonville,  NC 

Woonsocket,  Rl  .... 

Boscobel,  Wl  

Brownsville,  TX 

San  Francisco,  CA 

Salma,  AL 

Stockton,  CA  

Andrews,  SC  

South  Beloit,  lU  .... 

Meadville,  PAN 

Twinsburg,  OH  

Warren,  OH  

Fremont,  CA 

El  Paso,  TX  

Greenwotxl,  SC  .... 

Shelton,  WA  

Dllllon,  SC 

Clariton,  PA  

St.  Marys,  PA  

MInooka,  IL 

Tipton,  MO 

Cincinnati,  OH  

Beriin,  Wl 

Jacksonville,  FL  .... 
Greenwood,  MS  ... 

Mentor,  OH 

Erie,  PA 

St  Marys,  PA  

Dallas,  TX 

Odessa,  TX  

Grand  Haven,  Ml  .. 

Portland,  OR 

Kaplan,  LA 

Lake  City,  PA  

Delaware,  OH 

Webb  City,  MO 

Steriing,  IL  

Canonsburg,  PA  ... 
Salt  Lake  City,  UT 
Union,  MS 

Greenville,  SC  


Date  of 
petition 


02/1 1/2002 
02/18/2002 

02/27/2002 

02/12/2002 
02/15/2002 
02/13/2002 
02/25/2002 
02/26/2002 
02/12/2002 
02/28/2002 

02/07/2002 

02/22/2002 

03/06/2002 
02/20/2002 
02/19/2002 
02/08/2002 
02/26/2002 
02/19/2002 
02/08/2002 

02/07/2002 
02/05/2002 
02/14/2002 
01/15/2002 
01/29/2002 
02/21/2002 
02/01/2002 
02/25/2002 
02/19/2002 
02/25/2002 
02/25/2002 
02/13/2002 

02/20/2002 
02/25/2002 
02/10/2002 

02/11/2002 
02/13/2002 

02/20/2002 
02/13/2002 
02/08/2002 
02/26/2002 

02/25/2002 
02/20/2002 
02/02/2002 
02/25/2002 
02/06/2002 
02/21/2002 

02/05/2002 


Product(s) 


Provide  Services  to  Online  Video  Games. 
Conveyors  and  Crushing  Plants — Gravel. 

Plastic  Automotive  Grilles  and  Parts. 

Chair  Pad  Pillow  Covers. 

Ceiling  Fans. 

Cold  Rolled  Plate  for  Railroad  Cars. 

Outer  T  Shirts,  Sweatshirts,  Other  Tops. 

Knitted  Fabric. 

Florescent  Ballast. 

Plastic  Molding  Parts. 

Magnetic  Resonance  Imagers. 

Gold  and  Aluminum  Bonding  Wire. 

Printed  Circuit  Board. 

Variery  Products  of  Nails 

Highway  and  Railway  Flares. 

Tools. 

Provide  Pickling  Sen/ices— Steel. 

Steel  Processing  Equipment. 

Wafers  of  GaAs  and  InP. 

Motor  Speed  Controllers. 

Textile  Waste  Handling/Collection  Equip. 

Wood  Panel. 

Textiles. 

Coke  for  Blast  Fumaces. 

Tooling  for  Powder  Metal  Parts. 

Indicator  Lamps. 

Luggage  Bags. 

Ceramic  Tubes. 

Surveying  Equipment. 

Galley,  Lavatories,  Closets  for  Aircraft. 

Pianos. 

Software  Consulting  Services. 
Ingots  and  Billets. 
Bearings. 

Pillow  Shells. 
Styrene  Monomer. 

Metal  Stampings. 

Knit  Shirts. 

Women  and  Children,  Shirts. 

Valves. 

Un-ihterruptable  Power  Supply. 
Solid  Wood  Household  Fumiture. 
Provide  Hazardous  waste  processing.     . 
Provide  Various  Engineering  Services. 
Aircraft  Parts. 
Pedal  Box  Modules. 

Components  for  Textile  Weaving  Machines. 
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TA-W 


41.150 
41,151 
41,152 
1,153 
41.154 
41.155 

41.156 

-  1.157 
41,158 

41,159. 

1.160, 

'1.161  . 

'1.162, 

'1,163, 
41,164, 


41,165... 

41,166... 

41,167... 

41,168A 

41,168... 

41,169... 

41,170... 


41,171 
41,172 

41,173 
41,174 

41,175. 
41,176 

41,177 


41,178... 

41,179... 

41,180... 

41,181  ... 

41,182... 

41,183... 

41,184... 

41,185A 

41.1185. 

41,186... 

41,187... 


41,188A 
41,189... 


41,190... 
41.191  ... 

41,192... 

41,193... 

41,194A 
41,194B 
41,194... 
41,195... 


Subject  firm  (petitioners) 


Robur  Corp  (Comp) 

Bernard  Chaus,  Inc.  (Writs)  .. 

Haworth,  Inc  (Writs)  

Georgia  Pacific  Corp  (SCIW) 

Justin  Brands  (Wkrs) 

Intemational  Steel  Wool 

(Comp). 
London  Harness  and  Cable 

(Writs). 
Kolenda  Tool  and  Die  (Comp) 
P/E  Technologies,  Inc 

(USWA). 

Renfro  (Writs) 

MK  Gold  Company  (Writs)  

Wheeling  Pittsburgh  Steel 

(USWA). 
Delphi  Automotive  Systems 

(Wkrs). 
Crane  Merchandising  (Comp) 
Britax  Heath  Techna,  Inc 

(Wkrs). 
Flextronics  Enclosures  (Writs) 

Goetz  Dolls,  Inc.  (Wkrs)  

Tri-Way  Manufacturing  (Writs) 
Duplex  Novelty  Corp  (UNITE) 
Duplex  Novelty  Corp  (UNITE) 
Fruit  of  The  Loom,  Inc  (Writs) 
Hoskins  Manufacturing  Co 

(Writs). 
Westem  Log  Homes  (Comp) 
Goodyear  Tire  and  Rubber 

(Writs). 
Progress  Lighting  Co  (IBEW) 
Ketcham  Diversified  Tool 

(Comp). 

A.  Brod,  Inc.  (Comp)  

Eastem  Felt  Company 

(UNITE). 
Dana  Corp.,  Victor  Reinz 

(Comp). 

Pabst  Brewing  Co  (Writs) 

Pemco,  Inc  (Comp)  

Johnston  and  Murphy  (Comp) 

Motorola  (Comp)  

Hughes  Fabricating  Co  (Wkrs) 
Alcoa  Lebanon  Worits  (Writs) 

Xerox  Corp  (UNITE) 

Pittsburgh  Logistics  (Wkrs)  .... 
Pittsburgh  Logistics  (Wkrs)  .... 
Swanson-Erie  Corp  (UAW)  .... 
Flowllne  Div.,  Maritovltz 

(Comp). 

Landau  Uniform  (Comp) 

Hitachi  Electronic  Device 

(Writs). 

TRW  Automotive  (Comp)  

Refiexite  Display  Optics 

(Wkrs). 
Graham-Field  Health  Prod 

(Comp). 
Progressive  Technologies 

(Wkrs). 

J.  Allan  Steel  (USWA) 

J.  Allan  Steel  (USWA) 

J.  Allan  Steel  (USWA) 

Wellman  Thermal  Systems 

(UAW). 


Appendix— Continued 

[Petitions  instituted  on  03/25/2002] 


Location 


Evansville,  IN 

Secaucus,  NJ  

Holland,  Ml  

Louisville.  MS  

El  Paso.  TX  

Springfield.  OH  

Trenton.  NJ 

Wyoming.  Ml  

Cleveland.  OH 

Star,  NC 

Searchlight,  NY  

Wheeling,  WV 

Oak  Creek,  Wl 

Bridgetown,  MO 

Bellingham,  WA 

Smithfield.  NC  

Baldwinsvllle,  NY 

El  Paso,  TX  

New  Yorit.  NY 

Bronx,  NY 

Jamestown.  KY  

Hamburg,  Ml , 

Chlloquin,  OR  ', 

Danville,  VA 

Philadelphia,  PA 

Cambridge  Sprgs,  PA  .... 

Long  Island  Cty.  NY 

Westeriy,  Rl 

Robinson.  IL  

Fogelsville,  PA 

Sheboygan.  Wl 

Nashville.  TN  

Elma,  NY  

Corinth,  MS  

Lebanon,  PA 

El  Segundo,  CA 

Rochester,  PA  

Independence,  OH  

Erie,  PA  

New  Castle.  PA 

Olive  Branch,  MS  

Greenville,  SC  

Cookeville,  TN  

Rochester,  NY 

Bay  Shore,  NY 

Pilot  Mountain,  NC  

Pittsburgh,  PA  

Pittsburgh,  PA  

Pittsburgh,  PA  

Shelbyville,  IN 


Date  of 
petition 


Product(s) 


Gas  Absorption  Chillers — Air  Condition. 

Garments. 

Freestanding,  Wotxj,  and  Veneer  Products. 

Southem  Plywood. 

Boots. 

Annealed  Steel  Wool. 

Wring  Harness. 

Plastic  Injection  Molds  for  Automobiles. 
Rebuilding  Steel  Mill  Machinery. 

Hosiery/Socks. 
Contact  Mining  Services. 
Intergrated  Steel. 

Engineering  Design  Wortt. 

Vending  Machines. 
Aircraft  Interior  Components. 

Motorola  Cabinets. 
Vinyl  Limbs  for  Dolls. . 
Plastic  Injection  Molds. 


02/11/2002 
02/07/2002 
01/15/2002 
01/08/2002 
01/31/2002 
01/14/2002 

01/13/2002 

01/15/2002 
01/28/2002 

01/30/2002 
01/18/2002 
03/18/2002 

01/03/2002 

01/29/2002 
01/30/2002 

01/21/2002 

01/15/2002 

01/26/2002 

01/17/2002  I  Wooden  Buttons. 

01/17/2002    Wooden  Buttons. 

01/21/2002    Underwear,  Sweatshirts,  Sweatpants. 

11/29/2001     Alloy  Wires. 

11/02/2001     Landscape  and  Housing  Materials. 
11/07/2001  j  Airplane  Tires. 

12/03/2001  [  Lighting  Fixtures. 
12/31/2001     Machine  Parts.  Molds,  Dies. 

12/14/2001     Hats. 

12/20/2001     Non-Woven  Needle  Pouch. 

10/25/2001     Soft  Gaskets  &  Engine  Repair  Kits. 

09/21/2001  Beer  and  Malt  Beverages. 

02/14/2002  Speed  Ream  Wrapper. 

02/20/2002  Footwear. 

02/21/2002  Automotive  Electronic  Modules. 

02/08/2002  Electrical  Cover  Plates,  Brackets. 

02/05/2002  Various  Aluminum  Foil  Products. 

02/26/2002  Electronic  Printed  Circuit  Boards. 

02/18/2002  Management  of  Warehousing  &  Distribution. 

02/18/2002  Management  of  Warehousing  &  Distribution. 

02/21/2002  Automatic  Assembly  Machine. 

02/18/2002  Aluminium  &  NIckle  Alloy  Corrosion. 

02/18/2002    Healthcare  Uniforms— Plants,  Shirts. 


02/13/2002 

02/22/2000 
02/13/2002 


TV  Tubes  (CRT&PRT). 

Automobile  Airbags. 
Ret.roreflective  and  Optical  Products. 


02/13/2002  I  Wheel  Chairs,  Walkers,  etc. 


02/25/2002    Battert  Packs. 


02/11/2002 
02/11/2002 
02/11/2002 
03/13/2002 


Cut  &  Distribute  Carbon  Steel  Products. 
Cut  &  Distribute  Cartran  Steel  Products. 
Cut  &  Distribute  Cart>on  Steel  Products. 
Heating  elements. 


_L 


40010 


Federal  Register / Vol.  67,  No.  112 /Tuesday,  June  11,  2002 /Notices 


(FR  Doc.  02-14553  Filed  6-10-02;  8:45  am] 
MLUNG  CODE  4S10-«Mi 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  21,  2002. 

Appendix 

(Petitions  instituted  on  04/08/2002] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  21, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  8th  day  of 
April,  2002. 
Edward  A.  Tomcliick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


41,230... 
41,231  .. 
41,232.. 
41,233  .. 
41,234.. 
41,235.. 

41,236  .. 
41,237.. 
41.238.. 
41,239.. 
41,240.. 
41.241  .. 
41,242.. 

41,243 .. 
41,244  .. 
41,245.. 
41,246.. 
41,247  .. 

41,248.. 
41,249.. 
41,250.. 
41,251  .. 
41,252.. 
41,253.. 

41,254  .. 
41,255.. 
41,256.. 
41,257.. 
41,258A 
41,258B 
41.258.. 
41,259.. 
41.260.. 

41.261  . 

41.262  . 
41.263. 
41.264. 
41,265. 
41.266. 
41.267. 
41,268  . 
41,269. 


Subject  firm  (petitioners) 


Eagle  Picher  Industries  (Wkrs) 

Coming,  Inc.  (AFGWU)  

Presto  Lifts  (IBT)  

/Associated  Garments  (Wkrs) 
Spring  Ford  Industries  (Wkrs) 
Charmilles  Technologies 

(Wkrs). 

Kayby  Mills  of  NC  (Wkrs) 

Garan  Manufacturing  (Wkrs)  .. 

Keystone  Thermistor  (Co.)  

Enerftex.  Inc 

Nortel  Networlts  (Wkrs)  

/Wliant  Techsystems  (Wkrs)  .... 
Chevron  U.S.A.  Productk)n 

(Co.). 

Texaco  Exptoratksn  (Co.)  

Jetfill  Division — ^Turdon  (Co.) 

International  Paper  (lAM)  

Avanti  (Wkrs)  

Wellington  Leisure  Prod. 

(Wkrs). 

NAS  Interplex  (Wkrs)  

Qetinge  Castle.  Inc.  (Co.)  

Tuthill  Vacuum  System  (Wkrs) 
/American  Components  (Wkrs) 

Rosebar  Textile  Co.  (Co.)  

Metso  Minerals  Industries 

(GMP). 

Cooper  Lighting  (IBEW)  

American  Greetings  (Wkrs)  .... 

Isfel  Co..  Inc.  (The)  (Wkrs) 

J.  Miller  Industries  (Co.) 

Weyertiaeuser  Co  (WCIW)  .... 
Weyertiaeuser  Co  (WCIW)  .... 

Weyerhaeuser  Co.  (lAM)  

Fibemfiark  (PACE)  

Laird  Technologies  (Co.) 

Dayton  Pattern  (lAMAW) 

/Alexander  Garments  (Wkrs)  ... 
Cll/Tyco  Electronics  (Wkrs)  ... 

Ilissa  Bridals  Ltd.  (Wkrs)  

A.P.  Green  Industries  (Comp) 

Beacon  Blankets  (Wkrs) 

Limited  Edition  Shirt  (Co.) 

Truman  Logging  (Co.)  

Victoria  Vogue  (Co.) 


Location 


Seneca,  MO  

Wilmington.  NC  

Pawtucket,  Rl  

Miami.  FL 

Springdale.  NC  

Owosso.  Ml  

Thomasville,  GA 

Philadelphia.  MS  .... 

Mt.  Jewett.  PA 

Cedar  Mountain,  NC 

Raleigh.  NC 

Radford.  VA 

Houston,  TX  

Houston,  TX  

Houston,  TX  

Oswego,  NY 

Chili.  NY  

Parsons,  TN  

Flushing.  NY 

Rochester.  NY 

Canton.  MA  

Dandridge,  TN 

New  York.  NY 

Birmingham.  AL 

Elk  Grove  Villa,  IL  .. 

Cofbin.  KY  

New  Yori<,  NY 

Corona.  CA 

Enumclaw,  WA 

Rainier,  WA  

Snoqualmie,  WA 

Rochester.  Ml 

/Ashetx)ro,  NC 

Dayton.  OH 

Hiateah,  FL 

Sabula.  1a 

New  York.  NY 

Middletown,  PA  

Swannanoa.  NC  .... 

Ranshaw,  PA 

Rexford.  MT 

Bethlehem.  PA  


Date  of 
petition 


03/07/2002 
02/08/2002 
03/25/2002 
2/19/2002 
03/15/2002 
01/19/2002 

10/30/2001 
11/06/2001 
02/26/2002 
03/29/2002 
02/28/2002 
02/14/2002 
03/07/2002 

03/07/2002 
06/01/2002 
03/07/2002 
02/24/2002 
03/06/2002 

02/10/2002 
02/15/2002 
02/17/2002 
02/22/2002 
08/21/2001 
04/01/2002 

02/26/2002 
03/26/2002 
03/11/2002 
03/09/2002 
03/01/2001 
03/01/2001 
03/01/2002 
03/14/2002 
03/14/2002 
03/15/2002 
02/15/2002 
03/07/2002 
03/07/2002 
03/07/2002 
03/01/2002 
03/05/2002 
03/04/2002 
01/10/2002 


Product(s) 


Lead  Acid  Batteries. 

Fiber  Optics. 

Equipment  used  to  move  Boxes. 

Garments. 

Men  &  Women  Apparel. 

Electrical  Discharge  Machinery. 

Hosiery  products — Socks.  Tights. 

Children's  Pants. 

Temperature  Devices  for  Automotive. 

Provide  Steam  Power  Supply  Sen/ice. 

GSM  Base  Stations. 

Ml  4  Propellents. 

Cmde  Oil  and  Natural  Gas. 

Cnjde  Oil  and  Natural  Gas. 

InkJet  Cartridges. 

Lingertxjard  and  Medium. 

Advertising  Catalog. 

Replacement  Cushions  &  Patio  Umbrellas. 

Electronic  Connectors. 
Sterilizers  for  Hospitals. 
Vacuum  Pumps. 
Car  Seats  Supports. 

Textiles. 
Pump  Parts. 

Light  Fixtures. 

Printed  Greeting  Card  Sheets. 

Giri's  Sportswear — Admin.  Sen/ices. 

Fiberglass  Tent  Poles. 

Logs. 

Logs. 

Logs. 

Filteration  Paper. 

Tele-Communication  Products. 

Patterns  and  Related. 

Boys  Pants  and  Belts. 

Contact  Relays. 

Bridal  Dresses. 

Precast  Refractories. 

Cotton  Woven  Blankets. 

Police  and  Security  Uniforms. 

Manufacturing  Trees  into  Logs. 

Cosmetic  /Applicators. 
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[Petitions  instituted  on  04/08/2002] 


TA-W 


H,270  ... 
H.271A 

11.271  ... 

11.272  ... 
11,273... 
11.274... 
H,275... 
n.276... 
11,277... 
H,278... 
M,279... 
11,280... 
H,281  ... 


11.282 
11.283 
M.284 


Subject  firm  (petitioners) 


Devil  Dog  Mfg.  (Co.)  

Koppel  Steel  Corp  (USWA)  .... 
Koppel  Steel  Corp.  (USWA)  ... 

Amdocs.  Inc.  (Wkrs)  

Regal  Garment  (Wkrs)  

Azon  Corporation  (Wkrs) 

Stoltze  Aspen  Mills  (Wkrs)  

GBC  (Wkrs)  

Cooper  Crouse  Hinds  (Wkrs) 

Siegweri<,  Inc.  (Wkrs)  

Levolor  Kirsh  Window  (Co.)  ... 
Pat  and  Rose  Dress  (Wkrs)  ... 
Kimberty  Claris  Technical 

(PACE). 
Precision  Technologies  (Wkrs) 

SEH-America,  Inc.  (Comp) 

Coming  Cable  Systems 

(Wkrs).. 


Location 


FR  Doc.  02-14552  Filed  6-10-02;  8:45  am] 
HLUNG  CODE  4S10-30-M 


>EPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


n'A-W-40,721] 

Engiehard  Corporation,  Mclntyre,  GA; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

1 1  By  application  of  March  21 .  2002,  the 
company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on 
February  26,  2002  and  published  in  the 
Federal  Register  on  March  20,  2002  (67 
FR  13010). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
|the  decision. 

1 1  The  TAA  petition,  filed  on  behalf  of 
workers  at  Engiehard  Corporation, 
Mclntyre.  Georgia  engaged  in  the 
production  of  paper  coating  and 


Zebulon,  NC  

Ambridge,  PA  

Beaver  Falls.  PA 

Hillsboro,  OR  

New  Yort<,  NY 

Johnson  City,  NY 

Sigurd,  UT  

/Ashland,  MS 

Syracuse,  NY  

Lynchburg,  VA  .... 

Shamokin,  PA 

New  Yort<.  NY 

E.  Rygate.  VT 

Franklin,  PA 

Vancouver.  WA  .. 
Hickory,  NC  


Date  of 
petition 


Product(s) 


03/05/2002  Women  and  Children  /Apparel. 

03/04/2002  Seamless  Oil  Country  Tubular  Goods. 

03/04/2002  Seamles  Oil  Country  Tubular  Goods. 

03/08/2002  Telecommunications  Fraud  Detection  Sftwr. 

03/07/2002  Women's  /Apparel. 

03/07/2002  Film  and  Paper. 

03/04/2002  Pallet  Stock. 

03/06/2002  Office  and  School  Supplies. 

03/01/2002  Tool  and  Die  Makers. 

03/05/2002  Gravure  Printing  Ink. 

03/12/2002  Roller-Shades  &  Mini-Blinds. 

03/06/2002  Womens  Sportswear  and  Dresses. 

03/24/2002  Technical  Papers. 

03/01/2002  Prototypes,  Injection  Mold  Tooling. 
04/04/2002  '  Polished  Silicon  Wafers. 

04/04/2002  Fiber  Optic  Cable. 


filling — kaolin,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974.  as  amended, 
was  not  met.  Increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  subject  plant. 

The  petitioner  alleges  that  the 
customers  they  supplied  during  the 
initial  investigation  are  located  outside 
the  United  States.  The  petitioner  further 
states  that  these  customers  switched 
their  purchases  from  the  subject  firm  in 
favor  of  purchasing  from  sources  located 
in  Brazil.  In  addition  the  subject  firm 
now  has  domestic  customers  that  are 
now  purchasing  ft-om  Brazil  and  other 
countries.    . 

A  review  of  the  initial  investigation 
shows  that  the  major  declining 
customers  were  all  foreign  companies 
located  in  Europe.  Based  on  information 
provided  during  the  initial  investigation 
cmd  recent  clarification  from  the 
company,  the  preponderance  in  the 
declines  in  sales  and  production  at  the 
subject  plant  are  related  to  the  declines 
in  purchases  fi-om  the  subject  firm's 
foreign  customers  located  in  Europe. 
Those  customers  switched  their 
purchases  from  the  subject  firm  in  favor 
of  purchasing  Brazilian  imports  of 
products  "like  or  directly  competitive" 
with  what  the  subject  plant  produced. 
The  loss  of  foreign  customers,  switching 
their  purchasing  fi'om  subject  firm  in 
favor  of  purchasing  from  foreign  sources 
does  not  meet  the  eligibility 
requirements  under  criterion  (3)  of  the 
Trade  Act  of  1974. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 


there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC.  this  16th  day  of 
May,  2002. 
Edward  A.  Tomcliiclc, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-14597  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n"A-W-40,235] 

Ericsson,  Research  Triangle  Parle,  NC; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  received  on  February 
22,  2002,  the  petitioner(s)  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
CTAA).  The  denial  notice  applicable  to 
workers  of  Ericsson,  Research  Triangle 
Park,  North  Carolina,  was  signed  on 
January'  18,  2002,  and  published  in  the 
Federal  Register  on  February  5,  2002 
(67  FR  5294). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
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determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Ericsson,  Research  Triangle 
Park  (RTP).  North  Carolina,  were 
engaged  in  activities  related  to  the 
research  and  development  of  software 
(embedded  software)  to  be  installed  in 
digital  cell  phones  for  a  firm  which  sold 
digital  cell  phones.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  Section  222(3)  of  the  Act. 

The  petitioner  alleges  that  Ericsson, 
Research  Triangle  Park,  North  Carolina 
produced  digitad  cell  phone  software. 

Information  supplied  by  the  company 
indicates  that  the  workers  at  Ericsson, 
Research  Triangle  Park,  North  Carolina 
were  primarily  engaged  in  research, 
development  and  sales  of  mobile 
telephone  equipment.  This  included  the 
designing  of  mobile  phones  and  the 
development  of  software  (activities 
related  to  the  research,  and 
development  of  embedded  software  for 
digital  cell  phones).  Administrative  and 
support-type  personnel  were  also 
located  at  the  site  performing  finance, 
IT,  legal,  facilities  management  and 
human  resource  functions.  There  was 
no  manufacturing  performed  at  the 
subject  facility. 

The  investigation  further  revealed  that 
the  major  contributing  factors  to  the 
layoffs  at  the  subject  plant  were  related 
to  a  decline  in  the  demand  for  cell 
phones  and  a  worldwide  joint  ventiire 
agreement  between  the  subject  firm  and 
Sony  during  the  relevant  period. 

The  workers  at  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  Section  222(3)  of  the  Trade  Act  1974. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  9tb  day  of 
May,  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-14592  Filed  6-10-02;  8:45  am] 

BIUJNO  CODE  4510-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n"A-w-40,33i] 

Georgia-Pacific  West,  Camas,  WA; 
Notice  of  Negative  Determination  on 
Reconsideration 

On  April  10,  2002,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  May  2,  2002  (67  FR  22116). 

The  Department  initially  denied  TAA 
to  workers  of  Georgia-Pacific  West, 
Camas,  Washington  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  investigation  revealed 
that  customers  did  not  increase  their 
import  purchases  of  technical  specialty 
paper  during  the  relevant  period.  The 
workers  at  the  subject  firm  were 
engaged  in  employment  related  to  the 
production  of  technical  specialty  paper. 

On  reconsideration,  as  requested  by 
the  Association  of  Western  Pulp  Paper 
Workers,  the  Department  siuveyed 
additional  customers  of  Georgia  Pacific- 
West  regarding  their  purchases  of 
technickl  specialty  paper  for  1999,  2000 
and  2001.  The  survey  revealed  that  none 
of  these  customers  purchased  imports  of 
technical  specialty  paper  during  the 
relevant  period. 

Conclusion 

After  reconsideration,  I  affirm  tha 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  Georgia- 
Pacific  West,  Camas,  Washington. 

Signed  at  Washington,  DC,  this  21st  day  of 
May  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-14593  Filed  6-10-02;  8:45  am) 

BILUNQ  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-40,695] 

Nolato  Shieldmate,  Inc.,  Itasca,  IL; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  dated  March  14,  2002, 
the  company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on 
February  25,  2002,  and  published  in  the 
Federal  Register  on  March  20,  2002  (67 
FR  13010). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under, 
the  following  circumstances; 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of  Nolato 
Shieldmate,  Inc.,  Itasca,  Illinois  was 
denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974,  as  amended;  was  not 
met.  The  denial  was  based  on  evidence 
indicating  that  customers  of  the  subject 
firm  do  not  import  plastic  housings  for 
cellular  phones.  The  relocation  by  a 
customer  of  their  cell  phone  production 
to  a  foreign  site  necessitated  a  reliance 
on  local  sources  for  the  phone  housings. 
Complete  cellular  phones  are  not  like  or 
directly  competitive  with  the  phone 
housings  made  by  the  subject  firm  and 
cannot  be  used  as  a  basis  for 
certification. 

The  petitioner  feels  that  the  eligibility 
criteria  have  been  met  based  on  the  fact 
that  the  manufactiire  of  cellular  phone 
housing  sub-assemblies  (plastic 
housings)  has  moved  to  China,  even 
though  the  cellular  telephone  housing 
sub-assemblies  are  not  imported  back  to 
the  United  States.  The  petitioner  further 
states  that  product  is  a  component  of  a 
cellular  phone  that  is  imported  back  to 
the  United  States. 

The  imports  of  any  other  product  by 
the  company  or  customer  is  not  relevant 
to  this  petition  that  was  filed  on  behalf 
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of  worker(s)  producing  plastic  housing 
for  cell  phones.  The  products  imported 
must  be  "like  or  directly  competitive" 
with  what  the  subject  plant  produces  to 
meet  the  eligibility  requirements  of 
section  222(3)  of  the  Trade  Act  of  1974, 
as  amended. 

The  petitioner  further  states  that  a 
major  customer  of  the  subject  firm  for 
whom  the  subject  firm  produced  plastic 
housing  was  certified  eligible  for  TAA 
and  therefore  believes  the  subject  plant 
workers  should  be  certified  for  TAA. 
I  The  certification  of  a  customer  is  not 
a  basis  for  TAA  certification.  The 
customer  would  have  to  demonstrate 
that  a  meaningful  portion  of  their 
imports  of  products  "like  or  directly 
competitive"  with  plastic  housing 
increased  significantly  during  the 
relevant  period,  contributing 
importantly  to  the  layoffs  at  the  subject 
plant.  The  customer  in  this  case  shifted 
their  production  of  cell  phones  to  China 
and  relied  solely  on  locjil  sources  for 
their  plastic  housing  requirements.  The 
customer  imported  the  complete  cell 
phones  back  to  the  United  States. 
Complete  cell  phones  are  not  "like  or 
directly  competitive"  with  the  phone 
housing  produced  by  the  subject  firm 
and  cannot  be  used  as  a  basis  in  meeting 
the  group  eligibility  requirement  of 
Section  222(3)  of  the  Trade  Act  of  1974, 
as  amended. 

Conclusion 

After  review  of  the  application  and 
L|ivestigative  findings,  I  conclude  that 


there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  9th  day  of 
May,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-14596  Filed  6-10-02;  8:45  am) 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  undersection  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  piirsuant  to 
section  221(a)  of  the  Act. 

The  piu-pose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2.  of  the  Act.  The  investigations 

Appendix 

(Petitions  Instituted  On  04/22/2002] 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  21,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  21. 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  22nd  day  of 
April,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


(1.348 
41,349 
41,350 
41,351 
41,352 
41,353 
41,354 
41.355 
41,356 
41,357 
41,358 
41,359 
41,360 
41,361 
41,362 
41.363 
41,364 
41 ,365 
41,366 
41,367 
41,368 
41,369 
41,370 
41 ,471 
41,372 
41,373 


Subject  firm 
(petitioners) 


Sappj  Fine  Paper  (Co.)  

Fayette  Cotton  Mill,  Inc  (Comp) 

TracTech,  Inc.  (Wkrs) 

Quitman  Mfg.  &  Barwick  (Co.)  .. 

Dana  Corporation  (Wkrs)  

ITT  Industries  (Wkrs) 

Gulfstream  Aerospace  (Wkrs)  ... 

Fourply  (Co.) 

Aspen  Trailer,  Inc.  (Wkrs)  

Stream  Intemational  (Wkrs) 

Owens  Brigam  Medical  (Co.)  .... 

L.  Lawrence  Products  (Co.)  

Kay  Fay  (UNITE)  

Vesuvius  USA  (Wkrs) 

Vesuvius  USA  (Wkrs) 

Regal  Beloit  (Wkrs)  

Amioid  (Co.)  

Germantown  USA  (Co.)  

Starkey  (Wkrs) 

Schlumberger  Limited  (Wkrs)  .... 

Komtek  (USWA)  

Norton  (Wkrs)  

Boeing  North  American  (Wkrs)  . 
Franklin  Brass  Mfg.  Co  (IBT)  .... 

XESystems,  Inc.  (Wkrs)  

Springs  Window  Fashions  (Co.) 


Location 


Skowhegan,  ME 

Fayette,  AL 

Warren,  Ml  

Quitman,  GA  

Richmond,  IN  

Eden  Prairie,  MN  

Oklafioma  City,  OK  

Grants  Pass,  OR 

Utchfield,  MN  

Beaverton,  OR  

Morganton,  NC 

Huntingdon  Vail,  PA  .... 
Nesqueshoning,  PA  .... 

South  Webster,  OH 

Bettsville,  OH  

Mitchell,  IN  

Saddle  Book,  NJ  

West  Chester,  PA  

Glencoe,  MN  

Sugariand,  TX  

Worcester,  MA  

Worcester,  MA  

El  Pase,  TX  

Rancho  Domingue,  CA 
East  Rochester,  NY  .... 
Montgomery,  PA  


Date  of 
petition 


Product(s) 


03/18/2002 

03/11/2002 

03/07/2002 

03/06/2002 

03/22/2002 

03/20/2002 

03/10/2002 

03/08/2002 

03/19/2002 

03/20/2002 

03/26/2002 

03/25/2002 

03/28/2002 

04/04/2002 

02/06/2002 

04/03/2002 

03/14/2002 

03/21/2002 

10/19/2002 

01/04/2002 

03/28/2002 

03/21/2002  I 

03/29/2002  I 

03/26/2002  I 

03/28/2002  \ 

04/12/2002 


Light  Coated-Groundwood  Free  paper. 

Men's  Ladles'  &  Children's  Underwear. 

Differentials — Tnjcks. 

Childrens  Fleece  &  Active  Wear. 

Cylinder  Liners. 

Switches.  Controls  and  Panels. 

Aircraft  subassembly  and  detailed  parts. 

Plywood  (4*8  Sheets). 

Heavy  Haul  Trailers. 

Phone  Production  Wort<. 

Medical  Respiratory  Circuits. 

Eyeglass  and  Heanng  Aid  Products. 

Calvin  Klein  Stone  Washed  Jeans. 

Alumlno  Silicate  Refractories. 

Refractories  for  Line  Vessels. 

Cutting  Tools. 

Toys. 

Dry  Blending  for  Dairy  Industries 

Hearing  Aids. 

Wireline  Logging. 

Casting  and  Forge  Parts. Medical  Implants. 

Grinding  Wheels. 

Aircrafts  and  Components. 

Bathroom  Accessories. 

Development,  Mari<eting  Printers  &  Copier 

Curtains. 
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Appendix— Continued 

[Petitions  Instituted  On  04/22/2002] 


TA-W 

Subject  fimn 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

41  374 

Curtis  PMC  (Co  ) 

Livermore.  CA  

Fitchburg,  MA 

Florence,  MA 

San  Francisco,  CA 

Round  Rock,  TX 

McAllen,  TX 

Neenah.  Wl  

Potosi,  MO  

Portland,  OR  

Aubum  Hills,  Ml 

St.  Charies,  IL  

Warrenton,  NC  

Lynchburg,  VA  

El  Paso,  TX 

Richsradson,  TX  

Easton,  PA  

Salem,  OR  

ubiin,  GA  

Litleton,  NH  

Brevard,  NC  

Chartotte,  NC  

Bertin,  NY  

Allentown,  PA 

Chula  Vista,  CA 

/Vxis,  AL  

Lewisburg,  PA 

Wichita  Falls,  TX  

Milton.  PA 

Grove  City,  PA  

Jonestown,  PA 

03/28/2002 
04/22/2002 
04/04/2002 
04/11/2002 
03/28/2002 
04/09/2002 
03/19/2002 
04/03/2002 
04/09/2002 
03/27/2002 
03/26/2002 
03/12/2002 
01/10/2002 
03/22/2002 
03/25/2002 
03/27/2002 
03/16/2002 
03/22/2002 
03/21/2002 
03/01/2002 
03/01/2002 
03/18/2002 
03/28/2002 
03/26/2002 
03/06/2002 
02/25/2002 
03/01/2002 
01/17/2002 
03/18/2002 
03/14/2002 

Electronics  and  Controllers. 

41  375 

Wolverine  (Wkrs) 

Paper  Mill  Equipment. 

41,376  ..; 

41  377 

Techalloy  Company  (Co.)  

Levi  Strauss  and  Co.  (Co.)  

Steel  and  Nikel  Alloy  Wire. 
5-Pocker  Jeans  and  Khakis. 

41  378 

Tellabs  Ooerations  (Co.)  

Optical  Networking  Equipment. 

41.379  

41  380 

Williamson  Dickie  (Wkrs) 

American  Tissue  Mill  (Wkrs)  

Wori<  Pants. 

Facial  and  Bath  Tissue,  Paper  Nap.  &  Tow. 

41  381 

Redwina  Shoe  (Wkrs)      

Sneakers. 

41  382    

Pendleton  Woolen  Mills  (Co.)  

Upholstry  Fabrics,  Blankets  &  Apparel. 

41  383   

Jabil  Circuit  (Co.) 

Circuit  Board  Assemblies. 

41.384  

41.385  

41.386  

41  387 

Chrcago  Mold  and  Engineer  (Co.)  

Peck  Manufacturing  (Co.)  

Ericsson,  Inc.,  (Wkrs)  

Contract  Embroidery  (Wkrs) 

Plastic  Injection  Molds. 
Garments. 
Cellular  Phones. 
Embroidery. 

41.388  

41.389  

41.390  

41.391  

41  392 

Fujitsu  Network  (Wkrs) 

Triton  Sen/kies  (Wkrs) 

Mitsubishi  Silicon  (Wkrs)  

Victor  Forstnann  (Wkrs)  

White  Mountain  Stitchino  (Co.)  

Engineering  &  Telecommunication  Phones. 

Software. 

Silicon  Wafers. 

Woolen  &  Worsted  Fabrics. 

Leather  Wallets  and  Handbags. 

41.393  

41.394  

41.395  

41.396  

41  397 

TVS— Transylvaia  (Co.)  

Watkins  Motor  Unes  (Wkrs)  

H.I.  Seagroatt  (Co.)  

Bell  Sponging  (UNITE) 

American  Fashion  (UNITE)  

Medical  X-Ray  Film. 

Trucking  Company. 

Flowers/Roses. 

Cloth. 

Men's  Suites,  Slacks  &  Sports  Coats. 

41.398  

41.399  

41.400  

Acordis  Cellulasic  Fibers  (Wkrs)  

BBA  Nonwowens  (Wkrs)  

Howmet  Casting  of  Wichita  (Wkrs)  

Rayon. 

Medical  Hygiene  and  Filteration. 

Turbine  Engine  Airfoil  Blades. 

41,401  

ConAgra  Grocery  Products  (UFCW) 

Instron  Sateo  Systems  (Wkrs)  

Foods  and  Snacks. 

41,402  

Universal  Testing  Machines. 
Connectors  for  Various  Areas. 

41,403  

Tyco  Electronics  (Wkrs)  

[PR  Doc.  02-14598  Filed  6-10-O2;  8:45  am] 

BILUNG  CODE  4S10-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eiigibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  21,  2002. 

APPENDIX 
[Petitions  instituted  on  04/01/2002] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Jime  21, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  SW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  1st  day  of 
April.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  Firm 
(Petitkjners) 

Location 

Date  of  peti- 
tion 

Product(s) 

41,196 

Textile  Parts  and  Machine 

(Wkrs). 

3M  Corporation  (Wkrs) 

Stario  Fashion  (Wkrs)  

Shelby  Manufacturing  (Wkrs) 
Tapetex— Duro  Industries 

(Co.). 

Gastonia,  NC 

Argo,  IL 

North  Bergon,  NJ  

Charieston,  MS 

Rochester,  NY 

02/27/2002 

02/07/2002 
02/13/2002 
02/27/2002 
02/28/2002 

Machine  Parts. 

41,197 

Pressure  Sensitive  Tape. 

41,198 

Women  Clothing. 
Work  Gloves. 

41,199 

41,200 

Textile  Processing  for  Apparel. 
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[Petitions  instituted  on  04/01/2002] 


TA-W 


41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 

41 

41 

41 
41 
41 
41 

41 

41 
41 
41 
41 

41 
41 
41 

41 
41 
41 
41 
41 


201  ... 

202  ... 

203  ... 
,204  ... 
205  ... 
206... 
207  ... 
208... 
209... 
210... 
,211 A 

211  ... 

212  ... 


213... 
214... 
215... 
216... 

217... 

218... 
219... 
220  ... 
221 A 


221 
222 
223 

224 
225 
,226 
227 
228 


41.229 


Subject  Firm 
(Petitioners) 

mansfield  Plumbing  (Wkrs)  .... 

Vertflex  Products  (Comp) 

Midwest  Intemational  (Wkrs)  .. 
Carmum  Intemational  (Wkrs) 

Sonixo  Products  (Wkrs)  

ICF  Industries  (Co.) 

Generi  Manufacturing  (Comp) 
Vaieo  Climate  Control  (Co.)  ... 
Federal  Pipe  and  Steel  (Wkrs) 
Burtington  Chemical  (Comp)  .. 
Eagle  Picher  Technologies 

(Comp). 
Eagle  Picher  Technologies 

(Comp). 
Ametek  Specialty  Motors 

(Co.). 

VF  Playwear,  Inc.  (Comp) 

Gem  Dany  (Wkrs)  

Birdair,  Inc.  (Comp)  

Tama  Manufacturing  Corp. 

(UNITE). 
Scotty  Fashions  Cutting 

(UNITE). 

Scotty  Fashions  (UNITE)  

Spring  Ford  Industries  (Wkrs) 
Spring  Ford  Industries  (Wkrs) 
Eagle-Picher  Technologies 

Comp). 

Walls  Industries  (Wkrs)  

Bechtel  Jacobs  (PACE) 

Mead  WestVaco  Corp. 

(PACE). 

Alox  Corp.  (Wkrs) 

Jideco  of  Bardstown  (Co.) 

Emerson  Tool  (IBU)  

Viracon  Inc.  (Wkrs) 

Intertape  Polymer  Group 

(Wkrs). 
Precision  Kidd  Steel  (Comp)  .. 


Location 


Kilgore,  TX 

Irwindale,  CA 

Stanbeny,  MO 

San  Antonk),  TX  ... 

Massillon,  OH  

New  York  City,  NY 

Opp,  AL  

Grand  Prairie,  TX  . 

BIytheville,  AR  

Buriington,  NC 

Seneca.  MO  

Grove,  OK  

Hudson,  Wl 

Greensboro,  NC  ... 

Madison,  NC 

Amherst,  NY 

Allentown,  PA 

Pen  Argyl,  PA 

Uttle  Gap,  PA 

Gastonia,  NC 

Chilhowie,  VA 

Senaca,  MO  

Ft.  Worth,  TX 

Piketon,  OH  

Chillicothe,  OH  

Niagara  Falls,  NY  . 

Bardstown,  KY 

Menominee,  Ml 

Owatonna,  MN  

Marysville,  Ml  

Aliquippa,  PA 


Date  of  peti- 
tion 


02/14/2002 
02/20/2002 
02/13/2002 
02/07/2002 
02/14/2002 
12/07/2001 
02/22/2002 
03/01/2002 
01/16/2002 
03/19/2002 
03/08/2002 

03/08/2002 

02/27/2002 

03/20/2002 
02/22/2002 
03/11/2002 
03/14/2002 

03/14/2002 

03/14/2002 
03/21/2002 
03/11/2002 
03/08/2002 

03/11/2002 

03/14/2002 
03/08/2002 

03/04/2002 
03/14/2002 
03/21/2002 
03/04/2002 
03/06/2002 

04/01/2002 


Product(s) 


Plumt)ing  Fixtures. 

Computer  Fumiture. 

Flex  Plates. 

Machined  Fittings  &  Cold  Plates. 

Composite  Cans. 

Imported  Apparel. 

Denim  Jeans. 

Automative  Air  Conditioning  Parts. 

Distribution  Services. 

Dyes  &  Specialty  Chemicals  for  Textiles. 

Lead-Acid  Batteries. 

Lead-Acid  Batteries. 

Fractional  HP  Electric  Motors. 

Corporate  Office — Children's  Platwear. 
Apparel  Accessories. 
Fabric  Panels  for  Roof  Systems. 
Ladies'  Shirts  and  Sportswear. 

Ladies  Sportswear. 

Ladies  Sportswear. 
Finish  Knitted  Cloth  for  Tee  Shirts. 
T-Shirts  &  Knitted  Apparel. 
Lead-Acid  Batteries. 

Outerwear  and  Winter  Garments. 
Enriched  Uranium  Product. 
High-End  Coated  Paper. 

Oil  and  Gas  Additives. 
Various  Car  Parts 
Vacuum  Cleaners. 
Architectural  Glass. 
Tape — Pressure  Sensitive. 

Cold  Finished  Steel  Bar  and  Wire. 


IFR  Doc.  02-14550  Filed  6-10-02;  8:45  am] 
BILUNQ  CODE  451fr-30-M 

DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
/Adjustment  Assistance 

' '  Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assisteuice  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  Jime  21,  2002. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  21, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC.  this  15th  day  of 
April.  2002. 
Edward  A.  Tomctiicit, 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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41,285.. 

41,286.. 
41,287.. 
41,288.. 
41,289.. 
41,290.. 

41,291  .. 

41,292.. 
41,293.. 
41,294.. 
41,295.. 
41,296.. 

41,297.. 
41,298.. 

41,299., 
41,300.. 
41,301  ., 
41,302.. 

41,303.. 
41,304.. 
41,305.. 

41,306A 
41,306.. 
41,307., 

41,308. 
41,309A 

41,309. 

41,310. 

41,311  ., 
41,312. 
41,313. 

41.314  . 

41.315  . 

41,316. 

41.317. 

41,318. 

41.319. 

41,320. 

41,321  . 
41,322. 

41,323. 

41,324. 
41,325. 
41,326. 
41,327. 
41.328  . 
41,329. 
41.330. 
41.331  . 

41,332. 


Sut>ject  Firm  (petitioners) 


United  States  Enrichment 

(PACE). 

Semitool,  Inc.  (Comp)  

GretagMactteth  LLC  (Wrks)  ... 

International  Truck  (UAW) 

TRW,  Inc.  (Wkrs) 

GE  Transportation  Systems 

(Wkrs). 
Braden  Manufacturing  LLC 

(Comp). 

Aerocell  Structures  (Wkrs)  

Radian,  Inc  (Wkrs) 

Northwind  Outdoor  Co  (Wrks) 

Multax  Systems  (Wrt«)  

Mullican  Lumber  Co.,  LP 

(Wrks). 

Rivdi  Mills  (Comp)  

Komar  Manufacturing  Co 

(Writs). 
Smead  Manufacturing  (Wkrs) 
L  and  A  Molding  Corp  (Comp) 

Schlumberger  (Writs)  

Motorola,  Inc.  (Writs) 

McKechnie  Tooling  (Writs)  

Alcatel  (Writs)  

Cummins  Diesel  ReCon 

(Comp) 
RiverskJe  paper  Corp.  (AlCW) 
Riverside  Paper  Corp.  (AlCP) 
Canton  Drop  Forge,  Inc. 

(USWA). 
Simmons  Foods,  Inc  (Writs)  ... 
Morgan  Crucible  Co,  PLC 

(lUE). 
Morgan  Crucible  Co,  PLC 

(lUE). 
Baldwin  Graphic  Systems 

(Writs). 
Quk:kie  Manufacturing  (Comp) 
Rohm  and  Haas  Co.,  (Writs)  .. 

Goodrich  Corp  (Writs)  

Schneider  Milts.  Inc  (Comp)  ... 
Metal  Processing  Corp 

(Comp). 
Quality  Component,  Inc. 

(Writs). 
Metso  Minerals  Industries 

(IAMAW). 
Specialty  Minerals,  Inc 

(Comp). 
Astro  Cosmos  Metalturgica 

(UAW). 
South  Coast  Lumber  Co 

(Comp). 

Penn  Union  Corp  (Writs) 

North  American  Refractori 

(Writs). 
Hoffman  Materials,  Inc. 

(Comp). 
Springford  Industries  (Writs)  .. 

Blue  Fox  Tackle  (Writs) 

U.S.  Electrical  Motors  (Comp) 

MeadWestvaco  (PACE)  

New  Worid  Pasta  (BCTGM)  ... 

TLD  Lantis  Corp  (Writs)  

Tinius  Olsen  Testing  (UE) 

Ashland  Speciality,  Chemica 

'(USWA). 
A.  Stucki  Co.  (USWA) 


Location 

Date  of 
petition 

Product(s) 

1 

Piketon,  OH  

01/11/2002 

Enriched  Uranium  Product. 

Kalispell,  MT 

New  Windsor,  NY 

Springfield,  OH  .. 

Cleveland,  OH 

Grain  Valley,  MO 

03/29/2002 
03/25/2002 
03/26/2002 
04/03/2002 
03/12/2002 

Chemical  and  Thermal  Processing,  Equip. 

Software  Made  in  Italy. 

Medium  and  Heavy-Duty  Trucks. 

Engine  Valves  and  Valve  Train  Components. 

Circuit  Board— Support  Services. 

1 

Ft.  Smith,  AR 

03/25/2002 

Steel  Fabricated  Components. 

I 

Hot  Springs,  AR  

Stratford,  CT 

Fergus  Falls,  MN 

Manhattan  Beach,  CA 

Appaiachia,  VA 

03/24/2002 
01/12/2002 
12/18/2001 
04/03/2002 
03/28/2002 

Aircraft  Mechanical  Repair  Service. 
Cable— Coaxial,  Microwave,  Fiber  Optic. 
Dog  beds.  Decoy  bags.  Collars. 
Machine  Controlled  Media. 
Green  Hardwood  Lumber. 

1 

Chattanooga,  TN 

Claysburg,  PA  

03/08/2002 
03/08/2002 

Men's,  Ladies',  Children's  Knit  Shirts. 
Electrical  and  Small  Appliance  Cords. 

1 

McGregor,  TX 

Lewiston,  ME 

San  Carios,  CA  

Ariington  Hts,  IL 

Staples,  MN 

Claremont,  NC 

Charieston,  SC 

03/15/2000 
03/20/2002 
03/22/2002 
03/15/2002 

04/04/2002 
03/06/2002 
03/13/2002 

Legal  Wallets  (Machinery)  Office  Use.                         ^^M 
Mold  Plastic  Heels  and  Shoe  Soles.                            ^^M 
Electric  Components  for  PG  &  E.                                ^^M 
Cable   Modems,   Access   Units,   &   Control             ^^M 
Frames.                                                                 ^^M 
Plastic  Injection  Molds.                                               ^^M 
Cable  Manufacturing.                                                    ^^M 
Gas  and  Diesel  Re-manufacturing  Engines.                 ^^M 

Appleton,  Wl 

/Vppleton,  Wl 

Canton,  OH  

03/18/2002 
03/18/2002 
03/08/2002 

Groundwood  Constaiction  Paper.                                ^^M 
GroundwoodConstruction  Paper.                                 ^^M 
Stainless  and  Alloy  Steels.                                          ^H 

McAlester,  OK  

Elirahethtown.  KY  

03/08/2002 
03/13/2002 

Chickens— Frozen.                                                  ^^| 
Low  Grade  Magnets.                                                  ^^M 

Elizabethtown,  KY  

03/13/2002 

Low  Grade  Magnets.                                                  ^^M 

Shelton,  CT  

03/15/2002 

Accessories  for  Printing  Industry.                                ^^| 

El  Paso.  TX  

Philadelphia,  PA 

Aritadelphia,  AR  

Forest  City,  NC 

Maple  Heights,  OH 

02/15/2002 
03/27/2002 
03/19/2002 
03/18/2002 
03/07/2002 

Manufacturing/Assembly  of  Cleaning  Tools.                 ^^| 
Exchange  Resins.                                                        ^^| 
Aircraft  Parts.                                                               ^^M 
Apparel  Cloth.                                                           ^H 
Heat  Processing  and  Steel  Coil  Roads.                      ^^M 

Klamath  Falls.  OR 

03/13/2002 

Telecommunication/Electronic  Connectors.                 ^H| 

Appleton,  Wl 

03/04/2002 

Stone  Crushing  Machinery.                                         ^Hl 

Oswego,  NY  

03/05/2002 

Minerals. 

Wooster,  OH 

03/06/2002 . 
03/13/2002 

Fabrication  of  Pressure  Vessels. 
Dimension  Lumber. 

Brookings,  OR  

Edinboro  PA  ■ 

03/10/2002 
03/12/2002 

Electrical  Connectors. 
Ladle  Sli^e  Components. 

Pittsburg,  PA  

Cariisle,  PA 

03/12/2002 

Cuptal  Quartz. 

Tucson,  AZ 

Cambridge,  MN  

Philadelphia,  MS  

Rumford,  ME  

Lebanon,  PA 

Salinas,  CA 

Willow  Grove.  PA  

Pittsburgh,  PA  

04/01/2002 
03/19/2002 
03/13/2002 
03/22/2002 
03/22/2002 
03/21/2002 
03/20/2002 
03/24/2002 

T-Shirts  &  Untlenwear. 

Fishing  Products. 

Electrical  Motors. 

Coated  Paper  and  Pulp. 

Pasta  Products. 

Aircraft  Ground  Support  Equipment. 

Universal  Testing  Machines. 

Maleic  Anhydride. 

Pittsburgh,  PA  

03/24/2002 

Freight  Car  Suspension  Comptxients. 
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TAr-W 


41.333 
41,334 
41,335 

41,336 

41,337 
41,338 

41,339 

41,340 
41,341 
41,342 

41,343 
41,344 
41,345 
41.346 

41,347 


Subject  Firm  (petitioners) 


[FR  Doc.  02-14551  Filed  6-10-02;  8:45  am] 

BILUNG  COOE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,692] 

Vartec  CRM,  incorporated,  Waco,  TX; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  March  14,  2002.  the 
petitioner,  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on 
February  19.  2002  and  published  in  the 
Federal  Register  on  February  28.  2002 
.(67  FR  9324). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
^Toneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 


Appendix— Continued 

[Petittons  instituted  on  04/15/2002] 


BOC  Edwards  (Comp)  

Metaldyne  Corp.  (Comp) 

Northem  Indiana  Public 

(USWA). 
C  and  W  Fabricators,  Inc. 

(Writs). 

Quantum  Corp.  (Comp) 

Eagle  Electric — Cooper 

(Writs). 
Johnson  Garment  Corp 

(Comp). 
Westwood  Lighting  (Comp)  . 
Clarinda  Co  (The)  (Writs)  .... 
American  Furniture  Co 

(Comp). 

Camfil  Farr  (Comp)  

Vision  Ease  Lens,  (Comp)  .. 
Fuchs  Systems,  Inc.  (Comp) 
Electronic  Data  Systems 

(Writs). 
Imation  Color  Technologie 

(Writs). 


Location 


Philadelphia.  PA 

Troy,  OH  

Merrillville,  IN 

Gardner.  MA 

Colorado  Springs,  CO 
L.  Island  City,  NY  

Marshfield.  Wl  

El  Paso,  TX  

Atlantic,  lA 

Chilhowie,  VA 

Jonesboro,  AR 

Azusa,  CA  , 

Salisbury,  NC  

Camp  Hill,  PA 

Oakdale,  MN  


Date  of 
petition 


03/08/2002 
04/01/2002 
01/29/2002 

04/04/2002 

03/20/2002 
03/20/2002 

03/28/2002 

04/02/2002 
03/26/2002 
03/20/2002 

03/28/2002 
03/22/2002 
03/19/2002 
03/18/2001 

03/18/2002 


Product(s) 


Vacuum  Pumps. 
Metal  Products. 
Imported  Steel. 

Intake  Systems. 

Desktops,  Hard  Drives,  NAS  Appliances  etc.. 
Wired  Devices. 

Men's  Insulated  Outerwear. 

Lamps — Distributkjn — Warehouse. 
Textbook  Compositor. 
Fumiture  for  Lodging  Industries. 

Air  Filteration  Systems. 
Polycartxjnate  Opthaimic  Leases. 
Electric  Arc  Furnaces. 
Software  Design. 

Color  Technologies. 


The  petition,  filed  on  behalf  of 
workers  at  Vartec  CRM.  Incorporated. 
Waco,  Texas  engaged  in  providing 
customer  relations  management  was 
denied  because  the  workers  did  not 
produce  an  article  within  the  meaning 
of  Section  222(3)  of  the  Act. 

The  petitioner  alleges  that  the  subject 
plant  workers  manufactured  a  product 
and  refers  to  the  product  as  information. 

The  activities  of  the  customer 
relations  management  workers  of 
providing  information  does  not  qualify 
as  an  article  of  production,  but  is 
considered  a  service  function. 

The  subject  workers  do  not  produce 
an  article  within  the  meaning  of  Section 
222(3)  of  the  Act. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  9th  day  of 
May,  2002. 

Edward  A.  Tomchick. 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-14595  Filed  6-10-02:  8:45  am] 

BILLING  COOE  4S10-«>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,405  arKi  TA-W-40,405Al 

Xerox  Corporation  (SOHO)  Small 
Office/Home  Office  Division 
Canandaigua,  NY  and  Farmington,  NY; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  April  8.  2002.  the 
Union  of  Needletrades,  Industrial  & 
Textile  Employees,  Local  2541 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  March 
8.  2002,  and  published  in  the  Federal 
Register  on  March  29,  2002  (67  FR 
15226). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 
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The  petition  for  the  workers  of  Xerox 
Corporation,  (SOHO)  Small  Office/ 
Home  Office  Division,  Canandaigua, 
New  York  (TA-W-40,405)  and  Xerox 
Corporation,  (SOHO)  Small  Office/ 
Home  Office  Division,  Farmington,  New 
York  (TA-W-40,405A)  was  denied 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  Section 
222(3)  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  The 
"contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  customers  of  the  workers' 
firm.  The  survey  revealed  that  none  of 
the  respondents  increased  their 
purchases  of  imported  print  heads  or 
ink  tanks. 

The  petitioner  states  that  the  ink  tanks 
and  print  heads  made  in  the  United 
States  are  shipped  overseas  and  boxed 
with  ink  jet  printers  that  were 
manufactured  in  foreign  countries.  The 
boxed  jet  printer,  which  includes  the 
ink  tank  and  print  head  were  then 
imported  to  the  United  States. 

The  petitioner  also  states  that  the 
Department  should  examine 
competitor's  imports  of  ink  jet  printers. 

The  importing  of  a  boxed  ink  jet 
printer  with  the  ink  tanks  and  print 
head  included  is  not  "like  or  directly 
competitive"  with  the  product  produced 
(print  heads  or  ink  tanks)  by  the  subject 
firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  14th  day  of 
May  2002. 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-14594  Filed  6-10-02;  8:45  am] 
HLUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Federal  Economic  Statistics  Advisory 
Committee;  Notice  of  Renewal 

The  Secretary  of  Labor  has 
determined  that  renewal  of  the  charter 
of  the  Federal  Economic  Statistics 
Advisory  Committee  (FESAC)  is 
necessary  and  in  the  public  interest  in 
coimection  with  the  performance  of 
duties  imposed  upon  the  Commissioner 
of  Labor  Statistics  by  29  U.S.C.  1.2,3. 


4,  5,  6,  7.  8,  and  9.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat, 
General  Setvices  Administration. 

Name  of  Committee:  Federal 
Economic  Statistics  Advisory 
Committee. 

Purpose  and  Objective:  The 
Committee  presents  advice  and  makes 
recommendations  to  the  Department  of 
Labor,  Bureau  of  Labor  Statistics  and  the 
Department  of  Commerce,  Bureau  of 
Economic  Analysis  and  Bureau  of  the 
Census  (the  Agencies)  from  the 
perspective  of  the  professional 
economics  and  statistics  community. 
The  Committee  examines  the  Agencies' 
programs  and  provides  advice  on 
statisticed  methodology,  research 
needed,  and  other  technical  matters 
related  to  the  collection,  tabulation,  and 
analysis  of  Federal  economic  statistics. 

Balanced  Membership  Plan:  The 
Committee  is  a  technical  committee  that 
is  balanced  in  terms  of  the  professional 
expertise  required.  It  consists  of 
approximately  13  members,  appointed 
by  the  Agencies.  Its  members  are 
economists,  statisticians,  and  behavioral 
scientists  who  are  recognized  for  their 
attainments  and  objectivity  in  their 
respective  fields. 

Duration:  Continuing. 

Agency  Ck)ntact:  Cheryl  Kerr,  202- 
691-7808. 

Signed  at  Washington,  DC.  this  26th  day  of 
April,  2002. 
Elaine  L.  Chao, 
Secretary  of  Labor. 
[FR  Doc.  02-14548  Filed  6-10-02;  8:45  am] 

BIUMGCOOE  4S10-24-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Amendment  of 
Charter 

agency:  Nuclear  Regulatory 

Commission. 

ACTKW:  This  notice  is  to  announce  the 

amendment  of  the  Charter  of  Advisory 

Committee  on  Nuclear  Waste  (ACNW). 

SUPPI-EMENTARY  INFORMATION:  The  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
is  planning  to  amend  the  Charter  for  the 
Advisory  Committee  on  Nuclear  Waste. 
The  changes  in  the  Charter  wording  are 
intended  to  more  accurately  reflect  the 
Committee's  current  efforts,  as  well  as 
prospective  activities  noted  in  its  Action 
Plan.  The  changes  recognize  the  wide 
range  of  activities  undertaken  by  the 
Committee  in  materials-related  issues  of 
interest  to  the  Commission.  This  action 


is  being  taken  in  accordance  with  the 
Federal  Advisory  Committee  Act,  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

Under  the  amended  charter  the 
Committee's  objectives,  scope  of 
activities  and  duties  are  as  follows: 
(underlined  material  added,  strikeout 
deleted.) 

The  Committee  shall  report  to  and 
advise  the  Nuclear  Regulatory 
Commission  (NRC)  on  nuclear  materials 
and  waste  management.  The  bases  of 
ACNW  reviews  include  10  CFR  parts  20, 
40,  50,  60,  61,  63,  70,  71  and  72,  and 
other  closely  related  regulations  and 
legislative  mandates.  In  performing  its 
work,  the  Committee  will  examine  and 
report  on  those  areas  of  concern  referred 
to  it  by  the  Commission  and  may 
imdertake  studies  and  activities  on  its 
own  initiative,  as  appropriate.  Emphasis 
will  be  on  protecting  the  public  health 
and  safety  in  the  disposal  of  nuclear 
waste  and  the  handling  and  processing 
of  nuclear  materials.  The  Committee 
will  undertake  studies  and  activities 
related  to  nuclear  materials  and  waste 
management  such  as  transportation, 
storage  and  disposal  facilities,  the 
effects  of  low  levels  of  ionizing 
radiation,  decommissioning,  materials 
safety,  application  of  risk-informed, 
performance-based  regulations,  and 
evaluation  of  licensing  documents,  rules 
and  regulatory  guidance.  The 
Committee  will  interact  with 
representatives  of  the  public,  NRC, 
ACRS,  other  Federal  agencies.  State  and 
local  agencies,  Indian  Tribes,  and 
private,  international  and  other 
organizations  as  appropriate  to  fulfill  its 
responsibilities. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Larkins,  Executive  Director  of  the 
Committee,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-7360. 

Dated:  June  5.  2002. 
Andrew  L.  Bates, 

Federal  Advisory  Committee,  Management 
Officer. 

[FR  Doc.  02-14621  Filed  6-10-02;  8:45  am] 
BHJJNd  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  telephone  conference 
meeting. 
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SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  a  telephone 
conference  meeting  of  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  on  July  8,  2002.  The 
meeting  will  take  place  at  the  address 
provided  below.  At  this  meeting,  the 
ACMUI  will  discuss  the 
recommendations  from  the  June  21, 
2002,  ACMUI  subcommittee  meeting. 
The  ACMUI  subcommittee  is  charged 
with  formulating  recommended  changes 
to  the  training  and  experience 
requirements  of  authorized  users  in  the 
revised  10  CFR  part  35,  Medical  Use  of 
Byproduct  Material. 
DATES:  ACMUI  will  hold  a  public 
meeting  on  Monday,  July  8,  2002,  from 
1  to  5  p.m. 

ADDRESS  FOR  PUBLIC  MEETING:  U.S. 
Nuclear  Regulatory  Commission 
Auditorium,  Two  White  Flint  North 
Building,  11545  Rockville  Pike. 
Rockville,  MD  20852-2738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Psyk.  telephone  (301)  415- 
0215;  e-mail  lmpl@nrc.gov  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Conduct  of  the  Meeting 

Manuel  D.  Cerqueira,  M.D.,  will  chair 
the  meeting.  Dr.  Cerqueira  will  conduct 
the  meeting  in  a  manner  that  will 
facilitate  the  orderly  conducUof 
business.  The  following  procedures 
apply  to  public  participation  in  the 
meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Linda  M.  Psyk, 
U.S.  Nuclear  Regulatory  Commission, 
Two  White  Flint  North,  Mail  Stop  T8F5, 
11545  Rockville  Pike.  Rockville,  MD 
20852-2738.  Submittals  must  be 
postmarked  by  June  21,  2002,  and  must 
pertain  to  the  topics  on  the  agenda  for 
the  meeting. 

2.  Questions  from  members  of  the 
public  will  be  permitted  during  the 
meeting,  at  the  discretion  of  the 
Chairman. 

3.  The  transcript  and  written 
comments  will  be  available  for 
inspection  on  NRC's  Web  site 
[www.nrc.gov)  and  at  the  NRC  Public 
Document  Room.  11555  Rockville  Pike, 
Rockville,  MD  20852-2738.  telephone 
(800)  397-4209,  on  or  about  August  30, 
2002.  Minutes  of  the  meeting  will  be 
available  on  or  about  September  9,  2002. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 


Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations,  part  7. 

Dated:  June  5.  2002. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  02-14622  Filed  6-10-02;  8:45  am] 
BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  Jime  26,  2002,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  fune  26,  2002 — 8:30  a.m. 

until  the  conclusion  of  business 

The  Subcommittee  will  review 
portions  of  the  Office  of  Nuclear 
Regulatory  Research's  Thermal- 
Hydraulic  Research  Program.  Specific 
topics  to  be  discussed  include  the  Phase 
Separation  Test  Program  being 
conducted  in  the  Air- Water  Test  Loop 
for  Advanced  Thermal-Hydraulic 
Studies  ("ATLATS")  test  facility,  and 
the  status  of.the  TRAC-M  code 
consolidation  and  documentation  effort 
and  of  the  Reflood  Test  Program  being 
conducted  at  Pennsylvania  State 
University.  The  Subcommittee  will  also 
review  the  proposed  resolution  of 
Generic  Safety  Issue  {GSI)-185,  "Control 
of  Recriticality  Following  Small-Break 
LOCAs  in  PWRs".  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 


any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  diuing  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  Designated  Federal 
Official,  Mr.  Paul  A.  Boehnert 
(telephone  301-415-8065)  between  7:30 
a.m.  and  5  p.m.  (EDT).  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one 
or  two  working  days  prior  to  the 
meeting  to  be  advised  of  any  potential 
changes  to  the  agenda  that  may  have 
occurred. 

Dated:  June  5,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
(FR  Doc.  02-14620  Filed  6-10-02;  8:45  am) 

8ILUNO  CODE  7S00-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweeldy  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued,  from  May  17, 
2002,  through  May  30,  2002.  The  last 
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biweekly  notice  was  published  on  May 
28.  2002  (67  FR  36924). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  woidd  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  conunents  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 


Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  11,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  from  the  Agencywide 
Dociunents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  web  site,  http://www.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  reqiiired  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 


petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  eunendment. 
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A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
record*  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams. html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336.  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  May  7, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  Boration  System  Technical 
Specification  (TS)  requirements  to  the 
Technical  Requirements  Manual  (TRM). 
Additional  TS  changes  to  reteun  boron 
dilution  analysis  restrictions  would  be 
made  as  a  result  of  the  relocation  of  the 
Boration  System  TS  requirements  to  the 
TRM.  The  proposed  amendment  would 
also  revise  the  TS  Limiting  Condition 
for  Operation,  action  requirements,  and 
surveillance  requirements  associated 
with  the  Emergency  Core  Cooling, 
Containment  Spray  and  Cooling,  and 
Auxiliary  Feedwater  Systems.  The 


proposed  changes  would  remove 
redundant  testing  requirements  that  are 
already  addressed  by  the  Inservice 
Testing  Program,  which  is  required 
pursuant  to  TS  4.0.5.  The  proposed 
changes  would  also  increase  the 
allowed  outage  time  and  shutdown  time 
for  an  inoperable  train  (subsystem)  of 
the  Emergency  Core  Cooling  System, 
consistent  with  standard  industry 
guidelines  and  other  Millstone  Unit  No. 
2TSs. 

•  Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  not  alter  the 
way  any  structure,  system,  or  component 
functions,  and  will  not  alter  the  manner  in 
which  the  plant  is  operated.  The  proposed 
changes  to  the  TSs  do  not  impact  any  system 
or  component  that  could  cause  an  accident. 
The  ability  of  the  equipment  associated  with 
the  proposed  changes  to  mitigate  the  design- 
basis  accidents  will  not  be  affected.  In 
addition,  the  design-basis  accidents  will 
remain  the  same  postulated  events  described 
in  the  Millstone  Unit  No.  2  Final  Safety 
Analysis  Report,  and  the  consequences  of 
those  events  will  not  be  affected.  Therefore, 
the  proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  will  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
unusual  operator  actions.  The  proposed 
changes  will  not  alter  the  way  any  structure, 
system,  or  component  functions,  and  will  not 
alter  the  manner  in  which  the  plant  is 
operated.  There  will  be  no  adverse  effect  on 
plant  operation  or  accident  mitigation 
equipment.  The  response  of  the  plant  and  the 
operators  following  an  accident  will  not  be 
different.  In  addition,  the  proposed  changes 
do  not  introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  TSs  do  not 
impact  any  system  or  component  that  could 
cause  an  accident  and  will  not  result  in  any 
change  in  the  operational  characteristics  of 
the  associated  accident  mitigation 
equipment.  The  equipment  associated  with 
the  proposed  TS  changes  will  continue  to  be 
able  to  mitigate  the  design-basis  accidents  as 
assumed  in  the  safety  analysis.  In  addition, 
the  proposed  changes  will  not  affect 


equipment  design  and  there  are  no  changes 
being  made  to  the  TS-required  safety  limits 
or  safely  system  settings.  Therefore,  the 
proposed  changes  will  not  result  in  a 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel. 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road.  Waterford,  CT  06385. 

NRC  Section  Chief:  James  W.  Clifford. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc..  Docket  No.  50-458, 
River  Bend  Station,  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  April  24, 
2002. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  requests 
revision  of  the  River  Bend-Station.  Unit 
1  licensing  basis  and  Technical 
Specifications  to  utilize  the  alternative 
accident  source  term  described  in 
NUREG-1465. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  proposed  amendment  to  the  River 
Bend  Technical  Specifications  (TS)  revises 
those  specifications  affected  by  the 
implementation -of  the  alternative  source 
term  concepts  in  accordance  with  NUREG 
1465.  In  addition,  based  on  the  alternative 
source  term,  changes  are  proposed  to  selected 
specifications  associated  with  handling 
irradiated  fuel  in  the  primary  containment  or 
Fuel  Building  and  CORE  ALTERATIONS. 
The  alternative  source  term  changes  affect 
the  definitions,  and  the  specifications  for  the 
Control  Room  Fresh  Air  System,  Standby  Gas 
Treatment  System.  Fuel  Building  Ventilation 
System  and  leakage  rates  for  Priman,' 
Containment  and  the  Personnel  Airlocks  seal 
air  systems. 

Entergy  Operations.  Inc.  (Entergy]  has 
evaluated  whether  or  not  a  significant 
hazards  consideration  is  involved  with  the 
proposed  amendment  by  focusing  on  the 
three  standards  set  forth  in  10  CFR  50.92, 
"Issuance  of  amendment."  as  discussed 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  alternative  source  term  does  not 
require  modification  of  the  facility;  rather, 
once  the  occurrence  of  an  accident  has  been 
postulated  the  new  source  term  is  an  input 
to  evaluate  the  potential  consequences.  The 
implementation  of  the  alternative  source 
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term  has  been  evaluated  in  revisions  to  the 
analyses  of  the  limiting  design  basis 
accidents  at  River  Bend  Station.  Based  on  the 
results  of  these  analyses,  it  has  been 
demonstrated  that,  even  with  the  requested 
Technical  Specification  changes,  the  dose 
consequences  of  these  limiting  events  are 
within  the  regulatory  guidance  currently 
approved  by  the  NRC  for  use  with  the 
alternative  source  term.  This  guidance  is 
presented  in  Regulatory  Guide  1.183, 
10CFR50.67  and  Standard  Review  Plan 
Section  15.0.1,  "Radiological  Consequences 
Analyses  Using  Alternative  Source  Terms." 

Because  the  equipment  affected  by  the 
revised  operational  conditions  is  not 
considered  an  initiator  to  any  previously 
analyzed  accident,  inoperability  of  the 
equipment  cannot  increase  the  probability  of 
any  previously  evaluated  accident.  The 
proposed  requirements  hraund  the  conditions 
of  the  current  design  basis  fuel  handling 
accident  analysis  which  concludes  that  the 
radiological  consequences  are  within  the 
acceptance  criteria  of  NUREG  0800,  Section 
15.7.4  and  General  Design  Criteria  19.  As 
noted  above,  with  the  alternative  source  term 
implementation,  the  acceptance  criteria  are 
also  being  revised.  The  results  of  the  revised 
Fuel  Handling  Accident  demonstrate  that  the 
dose  consequences  are  within  the  NRC 
regulatory  guidance.  This  guidance  is 
presented  in  Regulatory  Guide  1.183, 
10CFR50.67  and  Standard  Review  Plan 
Section  15.0.1,  "Radiological  Consequences 
Analyses  Using  Alternative  Source  Terms." 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  using  the  alternative 
source  term  dose  methodology  are  analytical 
in  nature  and  do  not  physically  alter  the 
facility  or  of  any  equipment  within  the 
facility.  Similarly,  the  alternative  source  term 
does  not  create  any  new  initiators  or 
precursors  of  a  new  or  different  kind  of 
accident.  The  proposed  changes  to  the 
Technical  Specifications,  while  they  revise 
certain  performance  requirements,  do  not 
involve  any  physical  modifications  to  the 
plant. 

The  proposed  changes  related  to  shutdown 
controls  based  on  the  alternative  source  term 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  horn  any  previous 
analyzed. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  changes  above  are  associated  with  the 
implementation  of  a  new  licensing  basis  for 
River  Bend  Station.  Approval  of  the  basis 
change  from  the  original  source  term  in 
accordance  with  TlD-14844  to  the  new 
alternative  source  term  of  NUREG-1465  is 
requested  by  this  submittal.  The  results  of  the 


accident  analyses  prepared  in  support  of  this 
submittal  are  subject  to  revised  acceptance 
criteria.  These  analyses  have  been  performed 
using  conservative  methodologies  as  outlined 
in  the  regulatory  guidance  and  conservatively 
represent  the  requested  Technical 
Specification  changes.  Safety  margins  and 
analytical  conservatisms  have  been  evaluated 
and  are  well  understood.  The  analyzed 
events  have  been  carefully  selected  and 
margin  has  been  retained  to  ensure  that  the 
analyses  adequately  bound  all  postulated 
event  scenarios.  The  dose  consequences  of 
these  limiting  events  are  within  the 
acceptance  criteria  also  found  in  the  latest 
regulatory  guidance.  This  guidance  is 
presented  in  Regulatory  Guide  1.183, 
10CFR50.67  and  Standard  Review  Plan 
Section  15.0.1,  "Radiological  Consequences 
Analyses  Using  Alternative  Source  Terms." 

The  proposed  changes  continue  to  ensure 
that  the  doses  at  the  exclusion  area  and  low 
population  zone  boundaries  as  well  as 
control  room,  are  within  the  corresponding 
regulatory  limits.  In  a  similar  way,  the  results 
of  the  existing  analyses  demonstrated  that  the 
dose  consequences  were  within  the 
applicable  NRC-specified  regulatory  limit. 
Specifically,  the  margin  of  safety  for  these 
accidents  is  considered  to  be  that  provided 
by  meeting  the  applicable  regulatory  limit  for 
Alternate  Source  Term  methodologies, 
which,  for  most  events,  is  conservatively  set 
at,  or  below,  the  10CFR50.67  limit.  With 
respect  to  the  control  room  personnel  doses, 
the  margin  of  safety  is  the  difference  between 
the  lOCFRlOO  limits  and  the  regulatory  limit 
defined  by  10CFR50,  Appendix  A,  General 
Design  Criterion  (GDC)  19. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above,  Entergy  concludes  that 
the  proposed  amendment(s)  present  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92(c),  and, 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Gulf  States,  Inc..  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458. 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  14, 
2002. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  is  proposing 
that  the  River  Bend  Station,  Unit  1 
Operating  License  be  amended  to  reflect 
a  1.7  percent  increase  in  the  licensed 


100%  reactor  core  thermal  power  level 
(an  increase  in  reactor  power  level  ft'om 
3,039  megawatts  thermal  to  3,091 
megawatts  thermal).  These  changes 
result  from  increased  accuracy  of  the 
feedwater  flow  measurement  to  be 
achieved  by  utilizing  high  acciu'acy 
ultrasonic  flow  measurement 
instrumentation.  The  basis  for  this 
change  is  consistent  with  the  revision, 
issued  in  June  2000,  to  appendix  K  to 
part  50  of  title  10  of  the  Code  of  Federal 
Regulations,  allowing  operating  reactor 
licensees  to  use  an  uncertainty  factor  of 
less  than  2  percent  of  rated  reactor 
thermal  power  in  analyses  of  postulated 
design  basis  loss-of-coolant  accidents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  comprehensive  analytical  efforts 
performed  to  support  the  proposed  change 
included  a  review  of  the  Nuclear  Steam 
Supply  System  (NSSS)  systems  and 
components  that  could  be  affected  by  this 
change.  All  systems  and  components  will 
function  as  designed,  and  the  applicahle 
performance  requirements  have  been 
evaluated  and  found  to  be  acceptable. 

The  comprehensive  analytical  efforts 
performed  to  support  the  proposed  uprate 
conditions  included  a  review  and  evaluation 
of  all  components  and  systems  that  could  be 
affected  by  this  change.  Evaluation  of 
accident  analyses  confirmed  the  effects  of  the 
proposed  uprate  are  bounded  by  the  current 
dose  analyses.  All  systems  will  function  as 
designed,  and  all  performance  requirements 
for  these  systems  have  been  evaluated  for  the 
uprate  conditions  and  found  acceptable. 
Because  the  integrity  of  the  plant  will'not  be 
affected  by  operation  at  the  new  power  level 
conditions,  it  is  concluded  that  all  structures, 
systems,  and  components  required  to 
mitigate  a  transient  remain  capable  of 
fulfilling  their  intended  functions.  The 
reduced  uncertainty  in  the  flow  input  to  the 
power  calorimetric  measurement  allows  the 
current  safety  analyses  to  be  used,  with  small 
changes  to  the  core  operating  limits,  to 
support  operation  at  a  core  power  of  3,091 
megawatts  thermal  (MWt).  As  such,  all  Final 
Safety  Analysis  Report  (FSAR)  Chapter  15 
accident  analyses  continue  to  demonstrate 
compliance  with  the  relevant  event 
acceptance  criteria.  Those  analyses 
performed  to  assess  the  effects  of  mass  and 
energy  releases  remain  valid.  The  source 
terms  used  to  assess  radiological 
consequences  have  been  reviewed  and 
determined  to  either  bound  operation  at  the 
new  power  level  condition,  or  new  analyses 
were  performed  to  verify  all  acceptance 
criteria  continue  to  be  met. 
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Therefore,  the  proposed  change  does  not 
ijivolve  a  significant  increase  in  the 
ftrobability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
syaluated? 

Response:  No. 
'  No  new  accident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
changes.  All  systems,  structures,  and 
components  previously  required  foi  the 
mitigation  of  a  transient  remain  capable  of 
fulfilling  their  intended  design  functions. 
The  proposed  changes  have  no  adverse 
effects  on  any  safety-related  system  or 
component  and  do  not  challenge  the 
performance  or  integrity  of  any  safety  related 
system. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Operation  at  the  uprated  power  condition 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  Analyses  of  the  primary 
fission  product  barriers  have  concluded  that 
all  relevant  design  criteria  remain  satisfied, 
both  from  the  standpoint  of  the  integrity  of 
the' primary  fission  product  barrier  and  from 
the  standpoint  of  compliance  with  the 
required  acceptance  criteria.  The  calculated 
loads  on  all  affected  structures,  systems  and 
components  have  been  shown  to  remain 
within  design  criteria  for  all  design  basis 
event  categories.  No  NRC  (U.S.  Nuclear 
Regulatory  Commission]  acceptance  criterion 
is  exceeded. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq..  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos,  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  April  19, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.6.6 
sur\willance  requirement  (SR)  to  verify 


each  spray  nozzle  on  the  containment 
spray  ring  headers  at  the  top  of 
containment  dome  is  imobstructed.  The 
current  TS  3.6.6.8  requirement  is  to 
verify  each  spray  nozzle  every  10  years. 
The  proposed  requirement  is  to  revise 
the  frequency  to  "Following 
maintenance  that  could  result  in  nozzle 
blockage  OR  Following  fluid  flow 
through  the  nozzles." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  revises  the 
Frequency  for  Technical  Specifications  (TS) 
Surveillance  Requirement  (SR)  3.6.6.8  for 
verifying  each  spray  nozzle  is  unobstructed 
from  "10  years"  to  "Following  maintenance 
that  could  result  in  nozzle  blockage  OR 
Following  fluid  flow  through  the  nozzles." 

Analyzed  events  are  initiated  by  the  failure 
of  plant  structures,  systems,  or  components. 
The  Containment  Spray  (CS)  system  is  not 
considered  as  an  initiator  of  any  analyzed 
event.  The  proposed  change  does  not  have  a 
detrimental  impact  on  the  integrity  of  any 
plant  structure,  system,  or  component  that 
initiates  an  analyzed  event.  No  active  or 
passive  failure  mechanisms  that  could  lead  to 
an  accident  are  affected.  The  proposed 
change  will  not  alter  the  operation  of,  or 
otherwise  increase  the  failure  probability  of 
any  plant  equipment  that  initiates  an 
analyzed  accident.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  initial  conditions  of  Design  Basis 
Accident  (DBA)  and  transient  analyses  in  the 
Byron/Braidwood  Stations'  UFSAR  assume 
the  CS  system  is  operable. 

The  operability  of  the  CS  system  in 
accordance  with  the  proposed  TS  is 
consistent  with  the  initial  assumptions  of  the 
accident  analyses  and  is  based  upon  meeting 
the  design  basis  of  the  plant.  Since  plant 
safety  can  be  ensured  at  the  proposed 
Frequency,  we  are  proposing  to  revise  the  CS 
system  testing  provisions  to  require  nozzle 
testing  only  after  activities  that  could  result 
in  nozzle  blockage,  i.e.,  following 
maintenance  that  could  result  in  nozzle 
blockage  or  following  fluid  flow  through  the 
nozzles.  Nozzle  blockage  is  considered 
unlikely  during  periods  without  maintenance 
or  without  fluid  flow  through  the  nozzles, 
since  the  nozzles  are  of  a  passive  design  and 
the  system  is  kept  in  a  normally  dry  state, 
thus  minimizing  corrosion  susceptibility.  In 
addition,  the  location  of  the  nozzles  at  the 
top  of  the  containment  dome  limits  the 
possibility  of  the  introduction  of  foreign 
material  from  sources  external  to  the  CS 
system.  The  proposed  Frequency  will 
continue  to  provide  confidence  that  an 
unobstructed  flow  path  is  available,  and  will 


preclude  the  need  for  unnecessary  testing 
when  no  activities  have  occurred  that  would 
introduce  debris  to  the  spray  ring  headers,  or 
when  no  other  active  degradation  mechanism 
is  present.  Operability  of  the  CS  system  will 
not  be  affected.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  the 
use  or  installation  of  new  equipment. 
Installed  equipment  is  not  operated  in  a  new 
or  different  manner.  No  new  or  different 
system  interactions  are  created,  and  no  new 
processes  are  introduced.  The  current  foreign 
material  exclusion  practices  have  been 
reviewed  and  judged  sufficient  to  provide 
high  confidence  that  debris  will  not  be 
introduced  during  times  when  the  CS  system 
boundary  is  breached.  The  design  of  the  CS 
system  at  Braidwood  and  Byron  Stations 
precludes  borated  water  from  reaching  the 
spray  nozzles,  except  during  a  CS  actuation. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  introduce 
any  new  setpoints  at  which  protective  or 
mitigative  actions  are  initiated.  No  current 
setpoints  are  altered  by  this  change.  The 
design  and  functioning  of  the  CS  system  is 
unchanged.  Since  the  system  is  not 
susceptible  to  corrosion  induced  obstruction 
nor  is  the  introduction  of  foreign  material 
from  external  sources  likely,  and  the  design 
of  the  CS  system  at  Braidwood  and  Byron 
Stations  precludes  borated  water  from 
reaching  the  spray  nozzles  except  during  a 
CS  actuation,  the  proposed  testing  Frequency 
is  sufficient  to  provide  high  confidence  that 
the  CS  system  will  continue  to  function  as 
designed.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Therefore,  based  on  the  above  evaluation, 
we  have  concluded  that  the  proposed  change 
does  not  involve  any  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50, 92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal.  2301  Market  Street, 
Philadelphia.  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 
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Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-352  and  50-353, 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  February 
15,2002. 

Description  of  amendment  request: 
Exelon  proposed  to  increase  the  trip 
setpoints  for  Items  3.b  and  3.c  in  Table 
3.3.2-2.  for  the  Reactor  Water  Cleanup 
System  (RWCS)  steam  leak  detection 
temperatiu^  isolation  actuation 
instrumentation  in  the  technical 
specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Section  50.91(a)  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 
.     1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  RWCS  is  not  required  for  safety 
purposes  nor  is  it  required  to  operate  after  a 
design-basis  accident.  The  RWCS 
instrumentation  and  controls  are  not  required 
for  safe  operation  of  the  reactor.  They 
provide  a  means  of  monitoring  parameters 
and  protecting  the  system.  The  increase  in 
the  isolation  setpoint  and  allowable  value  for 
the  RWCS  pump  room  high  ambient 
temperature  and  high  differential 
temperature  will  not  make  any  physical 
changes  (modification)  to  the  plant 
equipment.  Therefore,  the  proposed  changes 
to  the  RWCS  setpoints  will  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

This  license  amendment  request  (LAR) 
does  not  increase  the  consequences  of  an 
accident  previously  evaluated  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR).  This 
proposed  change  has  no  impact  on  the  high- 
energy  line  break  or  loss-of-coolant  accident 
(LOCA)  accident  analyses.  This  LAR  does  not 
adversely  affect  mitigaUng  systems, 
structures  or  components  (SSCs),  and  does 
not  adversely  affect  the  initial  conditions  of 
any  accidents.  Affected  equipment  will 
remain  within  the  limitations  of  the 
Environmental  Qualification  Program. 
Redundancy  and  diversity  of  mitigating 
systems  are  unchanged  as  a  result  of  this 
LAR.  This  LAR  does  not  affect  onsite  or 
offsite  radiological  consequences  of  any 
accident  previously  evaluated  in  the  UFSAR. 

Therefore,  this  LAR  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  increase  in  the  RWCS  pump  room 
high  ambient  temperature  and  high 
differential  temperature  settings  proposed  by 


this  LAR  does  not  change  any  SSC.  This  LAR 
does  not  create  new  operating  or  failure 
modes.  Existing  instruments  are  not  accident 
initiators  in  any  failure  mode  and  changing 
settings  does  not  change  the  instrument's" 
functions.  Therefore,  this  LAR  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  This  LAR  will  allow  the  plant  to 
operate  at  higher  ambient  temperatures  in  the 
RWCS  pump  rooms  during  normal  operation. 
This  change  does  not  create  additional  heat 
loads  or  change  the  way  any  of  the 
equipment  is  operated.  No  safety-related 
setpoints  are  associated  with  the  RWCS 
system.  The  RWCS  system  instrumentation 
and  controls  are  not  required  for  safe 
operation  of  the  reactor.  They  provide  a 
means  of  monitoring  parameters  and 
protecting  the  system.  Therefore,  a  change  to 
the  TSs  for  RWCS  pump  room  high  ambient 
temperature  and  high  differential 
temperature  limits  to  the  new  setpoints  is  not  _ 
considered  a  sigiiificant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward 
Cullen,  Vice  President  &  General 
Coimsel,  Exelon  Generation  Company, 
LLC,  300  Exelon  Way,  Kennett  Square, 
PA  19348. 

NRC  Section  Chief:  James  W.  Clifford. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  April  24, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TSs)  to  relocate  to  the  Seabrook  Station 
'Technical  Requirements  (SSTR) 
Manual,  specific  pressure,  differential 
pressiue  and  flow  values,  as  well  as 
specific  test  methods,  contained  in 
Surveillance  Requirements  (SRs)  4.6.2.1, 
"Containment  Spray  System,"  and 
4.7.1.2.1b,  "Aiudliary  Feedwater 
System." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


The  proposed  changes  to  relocate  the 
specific  pump  pressure  and  flow  criteria  TS 
SRs  to  the  SSTR  are  administrative  in  nature 
and  do  not  adversely  affect  accident  initiators 
or  precursors,  or  alter  the  design 
assumptions,  conditions,  and  configuration 
of  the  facility  or  the  manner  in  which  it  is 
operated.  The  proposed  changes  do  not  alter 
or  prevent  the  ability  of  structures,  systems, 
or  components  to  perform  their  intended 
function  to  mitigate  the  consequences  of  an 
initiating  event  within  the  acceptance  limits 
assumed  in  the  Updated  Final  Safety 
.Analysis  Report  (UFSAR). 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions,  or 
configuration  of  the  facility  or  the  manner  in 
which  it  is  operated.  The  proposed  changes 
have  no  adverse  impact  on  component  or 
system  interactions.  Since  there  are  no 
changes  to  the  design  assumptions, 
parameters,  conditions  and  configuration  of 
the  facility,  or  the  manner  in  which  the  plant 
is  operated  and  surveilled,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  accident  bom  any  previously 
analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

There  is  no  adverse  impact  on  equipment 
design  or  operation  and  there  are  no  changes 
l>eing  made  to  the  TSs  themselves  that  would 
adversely  affect  any  current  margin  of  safety. 
The  proposed  changes  are  administrative  in 
nature  and  impose  alternative  procedural  and 
programmatic  controls  on  these  pararilfeter 
limits. 

Therefore,  relocation  of  the  specific  pump 
pressure  and  flow  criteria  do  not  itivolve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  J. 
Quinlan,  Esq.  Assistant  General 
Counsel.  Northeast  Utilities  Service 
Company,  P.O.  Box  270,  Hartford.  CT 
06141-0270. 

NRC  Section  Chief:  James  W.  Qifford. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant  (DCPP). 
Units  1  and  2,  San  Luis  Obispo  County. 
California 

Date  of  amendment  requests:  April 
10.  2002. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  revise  several  of  the  Required 
Actions  in  the  DCPP  Technical 
Specifications  (TS)  that  require 
suspension  of  operations  involving 
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positive  reactivity  additions  or 
suspension  of  operations  involving 
reactor  coolant  system  (RCS)  boron 
concentration  reductions.  In  addition, 
this  license  amendment  request  (LAR) 
proposes  to  revise  several  Limiting 
Condition  for  Operation  (LCO)  Notes 
that  preclude  reductions  in  RCS  boron 
concentration  when  a  reactor  coolant 
pump(s)  and/ or  a  residual  heat  removal 
pump(s)  are  removed  from  operation. 
The  proposed  changes  would  allow 
small,  controlled,  safe  insertions  of 
positive  reactivity,  but  limit  the 
introduction  of  positive  reactivity  to 
ensiu-e  that  compliance  with  the 
required  shutdov^m  margin  or  refueling 
boron  concentration  limits  will  still  be 
satisfied. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
performed  accident  analyses  since  there  are 
no  hardware  changes.  The  reactor  trip  system 
instrumentation  and  reactivity  control 
systems  will  be  unaffected.  Protection 
systems  will  continue  to  function  in  a 
manner  consistent  with  the  plant  design 
basis.  All  design,  material,  and  construction 
standards  that  were  applicable  prior  to  the 
request  are  maintained. 

The  probability  and  consequences  of 
accidents  previously  evaluated  in  the  Final 
Safety  Analysis  Report  Update  (FSAR)  are 
not  adversely  affected  because  the  changes  to 
the  Required  Actions  and  LCO  Notes  assure 
the  limits  on  SDM  (shutdown  margin]  and 
refueling  boron  concentration  continue  to  be 
met,  consistent  with  the  analysis 
assumptions  and  initial  conditions  included 
within  the  safety  analysis  and  licensing  basis. 
The  activities  covered  by  this  LAR  are 
routine  operating  evolutions.  The  proposed 
changes  do  not  reduce  the  capability  to 
borate  the  RCS. 

The  equipment  and  processes  used  to 
implement  RCS  boration  or  dilution 
evolutions  are  unchanged  and  the  equipment 
and  processes  are  commonly  used 
throughout  the  applicable  modes  under 
consideration.  There  will  be  no  degradation 
in  the  performance  of  or  an  increase  in  the 
number  of  challenges  imposed  on,  safety- 
related  equipment  assumed  to  function 
during  an  accident.  There  will  be  no  change 
to  normal  plant  operating  parameters  or 
accident  mitigation  performance. 

The  proposed  changes  will  not  alter  any 
assumptions  or  change  any  mitigation  actions 
in  the  radiological  consequence  evaluations 
in  the  FSAR. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  hardware  changes  or  any 
changes  in  the  method  by  which  any  safety- 
related  plant  system  performs  its  safety 
function.  This  amendment  will  not  affect  the 
normal  method  of  plant  operation  or  change 
any  operating  limits.  The  proposed  changes 
permit  the  conduct  of  normal  operating 
evolutions  when  additional  controls  over 
core  reactivity  are  imposed  by  the  TS.  The 
proposed  changes  do  not  introduce  any  new 
equipment  into  the  plant  or  alter  the  manner 
in  which  existing  equipment  will  be 
operated.  The  changes  to  operating 
procedures  are  minor,  with  clarifications 
provided  that  required  limits  must  continue 
to  be  met.  No  performance  requirements  or 
response  time  limits  will  be  affected.  These 
changes  are  consistent  with  assumptions 
made  in  the  safety  analysis  and  licensing 
basis  regarding  limits  on  SDM  and  refueling 
boron  concentration. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  LAR.  There  will  be  no  adverse  effect  or 
challenges  imposed  on  any  safety-related 
system  as  a  result  of  this  LAR. 

This  LAR  does  not  alter  the  design  or 
performance  of  the  reactor  protection  system, 
nuclear  instrumentation  system,  or  solid  state 
protection  system  used  in  the  plant 
protection  systems. 

Therefore,  the  proposed  changes  do  not 
create  the  [>os8ibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  alter  the 
limits  on  SDM  or  refueling  boron 
concentration.  These  limits  continue  to 
assure  that  core  parameters  remain  within 
the  bounds  of  the  accident  analysis.  The 
nominal  trip  setpoints  specified  in  the  TS 
and  the  safety  analysis  limits  assumed  in  the 
transient  and  accident  analyses  are 
unchanged.  None  of  the  acceptance  criteria 
for  any  accident  analysis  is  changed. 

The  proposed  changes  do  not  affect  the 
manner  in  which  safety  limits  or  limiting 
safety  system  settings  are  determined,  nor 
will  there  be  any  effect  on  those  plant 
systems  necessary  to  assure  the 
accomplishment  of  protection  functions. 
Also,  the  proposed  changes  do  not  impact  the 
overpower  limit,  departure  from  nucleate 
boiling  ratio  limits,  heat  flux  hot  channel 
factor  (Fq),  nuclear  enthalpy  rise  hot  channel 
factor  (FAH),  loss  of  coolant  accident  peak 
cladding  temperature,  peak  local  power 
density,  or  any  other  margin  of  safety.  The 
radiological  dose  consequence  acceptance 
criteria  will  continue  to  be  met. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner.  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442.  San 
Francisco.  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant  (DCPP). 
Units  1  and  2,  San  Luis  Obispo  County, 
California 

Dateof  amendment  requests:  April 
15,  2002. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  approve  changes  in  the 
implementation  of  the  DCPP  Control  of 
Heavy  Loads  Program  and  other 
analyses,  design  and  procedure  changes 
required  to  implement  a  dry  cask 
Independent  Spent  Fuel  Storage 
histallation  (ISFSI)  at  DCCP. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

With  the  Holtec  International  (Holtec)  HI- 
STORM  100  System  and  the  associated 
design  and  handling  procedures,  most  cask 
drops  and  other  events,  which  could  damage 
other  spent  fuel,  have  been  precluded 
through  redundant  handling  systems,  control 
system  upgrades,  and  mechanical  stops/ 
electrical  interlocks  that  preclude  crane 
movement  over  spent  fuel,  meeting  PG&E's 
commitments  to  the  guidelines  of  NUREG- 
0612,  "Control  of  Heavy  Loads  at  Nuclear 
Power  Plants."  For  those  remaining  cases 
where  a  cask  drop  is  still  credible,  the 
impact-limiter  design  ensures  the 
deceleration  of  the  contained  spent  fuel 
remains  below  fuel  design  limits,  preventing 
damage  to  the  contained  fuel  assemblies  (and 
associated  structures),  and  meeting  the 
analysis  guidance  of  NUREG-0612.  As  a 
result  of  this  design  approach,  a  cask- 
handling  accident  that  results  in  a  significant 
offsite  radiological  release  is  not  considered 
credible. 

Other  Diablo  Canyon  Power  Plant  (DCPP) 
licensing-basis  events,  such  as  the  drop  of  a 
spent  fuel  assembly,  have  not  been  affected 
by  these  changes  and  remain  bounding 
events  for  potential  radiological 
consequences. 

Revision  of  the  DCPP  Control  of  Heavy 
Loads  Program  ensures  that  PG&E's 
commitments  to  NUREG-0612  guidelines 
will  protect  the  new  fuel  storage  locations 
and  the  new  transfer  cask/multi-purpose 
canister  (MPC)  loading/unloading  activities. 
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The  addition  of  restraint  structures  and  use 
of  impact  limiters  preclude  adverse  effects 
from  seismic  events  and/or  cask  drops  or 
tipovers,  assuring  that  the  fuel,  MFC,  transfer 
cask,  and  other  potentially  affected  10  CFR 
50  structures  remain  within  their  design 
bases.  The  addition  and  installation  of  this 
equipment  will  be  done  after  necessary 
evaluation  and  analysis  is  performed,  to 
ensure  the  equipment  does  not  introduce  any 
unacceptable  effect  (e.g.,  seismic  interaction). 

The  proposed  design  of  the  dry  cask 
system,  the  handling  system,  and  associated 
procedural  controls  provide  assurance  that 
(1)  operational  errors  and  mishandling 
events,  and  (2)  support  system  malfunctions 
will  not  result  in  an  increase  in  the 
probability  or  consequence  of  an  accident 
previously  analyzed. 

The  proposed  changes  to  use  the  Holtec  HI- 
STORM  100  system  have  been  evaluated  for 
seismic  events  and  tornado  missile  impacts 
and  it  has  been  determined  that  these 
changes  will  not  result  in  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Fire  Protection  Program  will  ensure 
that  the  combustible  materials  are  properly 
controlled  such  that  the  total  combustibles 
meet  the  current  program  commitments. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  engineering  design  measures  and  the 
handling  procedures  preclude  the  possibility 
of  new  or  different  kinds  of  accidents. 
Damage  to  10  CFR  50  SSCs  (structures, 
systems  and  components]  from  the  cask 
handling  and  associated  activities,  and 
events  resulting  from  possible  damage  to 
contained  fuel,  have  been  carefully 
considered  in  the  following  safety  analyses. 
Both  the  types  of  accidents  and  the  results 
remain  within  the  envelope  of  existing 
analyses,  as  demonstrated  by  the  PG&E  and 
Holtec  analyses. 

In  Supplement  No.  2  to  the  Safety 
Evaluation  of  DCPP  (Reference  7.18  (of  the 
April  15,  2002,  license  amendment  request]), 
the  NRC  reviewed  and  accepted  Amendment 
27  of  the  original  DCPP  Final  Safety  Analysis 
Report  (FSAR)  analysis  of  a  cask-drop 
accident.  Amendment  22  to  Facility 
Operating  License  No.  DPR-80  and 
Amendment  21  to  Facility  Operating  License 
No.  DPR-82  allowed  expansion  of  the  spent 
fuel  pool  (SFP)  storage  capacity.  In  the  safety 
evaluation  for  these  amendments,  the  NRC 
reviewed  the  cask-drop  accident  and  noted 
that  the  licensee  had  proposed  administrative 
controls  that  would  preclude  the  movement 
of  a  spent-fueUfihipping  cask  in  an  exclusion 
zone  over,  and  in  the  vicinity  of,  stored  spent 
fuel  that  could  result  in  a  cask  drop  or 
tipping  accident  damaging  stored  spent  fuel. 

Supplement  No.  27  to  the  Safety 
Evaluation  Report  for  DCPP  Unit  1  (Reference 
7.19  [of  the  April  15,  2002.  license 
amendment  request])  and  in  Supplement  No. 
31  to  the  Safety  Evaluation  Report  for  Unit 
2  (Reference  7.20  [of  the  April  15.  2002. 
license  amendment  request])  included  the 


review  and  acceptance  of  the  DCPP  Control 
of  Heavy  Loads  Program. 

The  rupture  of  MPC  dewatering,  vacuum, 
forced  helium  dehydration  or  related  closure 
system  lines  or  the  malfunction  of  equipment 
during  cask  handling  operations  resulting  in 
radiological  consequences  are  bounded  by 
the  DCPP  Final  Safety  Analysis  Report 
(FSAR)  Update  fuel-handling  accident 
analysis. 

Other  design  considerations,  such  as  SFP 
[spent  fuel  pool]  thermal,  water  chemistry 
and  clarity,  criticality,  and  structural,  were 
evaluated  and  determined  not  to  introduce 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

With  the  Holtec  M-STORM  100  System, 
and  the  associated  design  and  handling 
procedures,  most  cask  drops  and  other  events 
have  been  completely  precluded  through 
redundant  load-handling  systems,  providing 
defense-in-depth  as  described  in  NUREG- 
0612.  and  meeting  PG&E's  commitments  to 
the  guidance  of  NUREG-0612.  In  those 
remaining  cases  where  a  cask  drop  is  still 
credible,  impact  limiter  design  ensures  that 
the  deceleration  of  the  contained  spent  fuel 
remains  below  fuel  design  limits,  preventing 
damage  to  the  contained  fuel  assemblies  (and 
associated  structures),  and  meeting  the 
analysis  guidelines  of  NUREG-0612.  As  a 
result  of  this  design  approach,  the  margin  of 
safety  has  been  maintained  through  the 
elimination  of  certain  drops  and  the 
associated  structural  challenges. 

Other  DCPP  licensing-basis  events,  such  as 
the  drop  of  a  spent  fuel  assembly,  have  not 
been  affected  by  these  changes  and  remain 
bounding  events. 

Revision  of  DCPP  Control  of  Heavy  Loads 
Program  to  incorporate  the  additional 
restrictions  on  heavy  loads  movement  will 
not  affect  the  procedures  or  methodology    ■ 
used  and  will,  therefore,  not  affect  margins. 

The  addition  of  restraint  structures  and  use 
of  impact  limiters  preclude  adverse  effects 
from  seismic  events  and/or  cask  drops  or 
tipovers,  assuring  that  the  fuel,  MPC.  transfer 
cask,  and  other  potentially  affected  10  CFR 
50  structures  remain  within  their  design 
bases.  Since  design-basis  criteria  are  fully 
satisffed.  there  is  no  impact  on  the  margin  of 
safety. 

The  Fire  Protection  Program  will  continue 
to  ensure  that  the  combustible  materials  are 
properly  controlled  such  that  the  total 
combustibles  meet  the  current  program 
commitments.  Thus,  there  are  no  significant 
reductions  in  margin  of  safety  associated 
with  these  chadges. 

Other  design  considerations,  such  as  SFP 
thermal,  water  chemistry,  criticality,  and 
structural,  were  evaluated  and  determined  to 
not  involve  a  reduction  in  a  margin  of  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446.  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2,  Somervell  County,  Texas 

Date  of  amendment  request:  April  8, 
2002. 

Brief  description  of  amendments:  The 
proposed  change  would  revise 
Technical  Specification  (TS)  3.4.16, 
"RCS  [Reactor  Coolant  System]  Specific 
Activity,"  to  lower  the  Limiting 
Condition  For  Operation  and  associated 
Surveillance  Requirements  for  Dose 
Equivalent  Iodine-131  in  the  Reactor 
Coolant  System  from  a  specific  activity 
of  1.0  nCi/gm  to  0.45  nCi/gm.  The 
change  also  includes  approval  of 
proposed  changes  to  Technical 
Specification  Bases  for  Main  Steam  Line 
Break  post-accident  radiological  dose 
consequences  analysis  that  was 
previously  approved  for  implementing 
the  Comanche  Peak  Steam  Electric 
Station  Steam  Generator  Alternate 
Repair  Criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  to  revise  Technical 
SpeciRcation  (TS)  3.4.16  "Reactor  Coolant 
System  Specific  Activity"  to  reduce  the 
Limiting  Condition  For  Operation  (LCO)  for 
Dose  Equivalent  1-131  in  the  reactor  coolant 
from  a  specific  activity  of  1.0  ^Ci/gm  to  0.45 
nCi/gm  and  the  revised  main  steam  line 
break  (MSLB)  radiological  consequence 
analysis  are  used  to  determine  post-accident 
dose.  They  are  not  related  to  any  accident 
initiator.  Therefore,  this  change  cannot 
increase  the  probability  of  an  accident. 

The  revised  MSLB  offsite  and  control  room 
radiological  consequences  analysis  dose 
results  are  within  10  CFR  Part  100  and  10 
CFR  Part  50.  Appendix  A  Criterion  19  limits 
and  the  NUREG-0800  SRP  [Standard  Review 
Plan]  section  15.1.5  and  section  6.4  guideline 
values. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  to  revise  TS  3.4.16 
"Reactor  Coolant  System  Specific  Activity"    ' 
to  reduce  the  LCO  for  Dose  Equivalent  1-131 
in  the  reactor  coolant  from  a  specific  activity 
of  1.0  \iC\/gm  to  0.45  ^Ci/gm  and  the  revised 
MSLB  radiological  consequence  analysis  do 
not  involve  any  physical  plant  changes.  The 
change  does  not  involve  changes  in  operation 
of  the  plant  that  could  introduce  a  new 
failure  mode  for  creating  an  accident  or  affect 
the  mitigation  of  an  accident. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  to  revise  TS  3.4.16 
"Reactor  Coolant  System  Specific  Activity" 
to  reduce  the  LCO  for  Dose  Equivalent  1-131 
in  the  reactor  coolant  from  a  specific  activity 
of  1.0  nCi/gm  to  0.45  nCi/gm  is  a 
conservative  change  in  that  this  reduced  TS 
limit,  when  used  in  applicable  plant 
radiological  dose  consequence  analysis 
models  with  all  other  input  parameters  held 
constant,  calculates  decreased  dose 
consequences  to  the  thyroid.  The  change, 
with  all  other  analysis  input  parameters  held 
constant,  increases  the  margin  to  acceptance 
limits.  Therefore,  this  change  does  not  result 
in  a  significant  reduction  in'the  margin 
provided  by  TS  3.4.16. 

The  revised  MSLB  offsite  and  control  room 
radiological  consequences  analysis  dose 
results  are  within  10  CFR  Part  100  and  10 
CFR  Part  50.  Appendix  A  Criterion  19  limits 
and  the  NUREG-0800  SRP  section  15.1.5  and 
section  6.4  guideline  values. 

Therefore  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  • 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street.  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 


findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  nptice.  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 


License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc.. 
Docket  Nos.  50-31 7  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
January  31,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
..*  *  *  up  to  24  hours,  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to  "*  *   *  up  to  24  hours,  or  up 
to  the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  May  22.  2002. 
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Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  253  and  229. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initio]  notice  in  Federal 
Register:  March  19,  2002  (67  FR 
12600).  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  22,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request:  August  1, 
2001,  as  supplemented  by  letters  dated 
November  28,  2001,  December  17,  2001, 
January  24,  2002,  February  4,  2002  {two 
letters), ^pril  25,  2002,  May  10,  2002 
and  May  28,  2002. 

Description  of  amendment  request: 
The  amendments  changed  the  Technical 
Specifications  (TS)  to  replace  the 
current  accident  source  term  used  in 
design  basis  radiological  analyses  with 
an  alternative  source  term  piu-suant  to 
10  CFR  50.67,  "Accident  Source  Term." 
License  Conditions  were  added  to  the 
Unit  2  Operating  License. 

Date  of  issuance:  May  30,  2002. 

Effective  date:  Unit  1,  upon  issuance. 
Unit  2.  upon  completion  of  Refueling 
Outage  15. 

Amendment  Nos:  221  and  246. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  changed 
the  Technical  Specifications  and  added 
License  Conditions  to  DPR-62  only- 
Date  of  initial  notice  in  Federal 
Register:  September  5,  2001  (66  FR 
46477).  The  supplements  contained 
clarifying  information  only,  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  Federal  Register 
notice. 

The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  30,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
August  24.  2002,  as  supplemented 
March  26,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  delete  Required  Action 
3.3.I.I.J.2.  which  specifies  that  the 


oscillation  power  range  monitor  upscale 
trip  function  be  restored  to  operable 
status  within  120  days  when  it  is 
determined  to  be  inoperable. 

Date  of  issuance:  May  24,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  146. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59503).  The  March  26,  2002, 
supplemental  letter  provided  additional 
clarifying  information  that  was  within 
.the  scope  of  the  original  application  and 
did  not  change  the  staff's  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  24,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
September  20,  2001 ,  as  supplemented 
on  January  25  and  April  29,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3.8,  "Refueling,  Fuel 
Storage  and  Operations  with  the  Reactor 
Vessel  Head  Bolts  Less  Than  Fully 
Tensioned,"  TS  Table  4.1-2, 
"Frequencies  for  Sampling  Tests,"  and 
TS  5.4,  "Fuel  Storage,"  to  allow  credit 
for  soluble  boron  in  the  criticality 
analysis  for  the  spent  fuel  pit  (SFP).  The 
amendment  also  incorporates  changes  to 
the  SFP  rack  layout  by  dividing  it  into 
sub-regions  and  specifying  requirements 
for  fuel  assembly  bumup  and  soluble 
boron  concentration  for  various  loading 
configurations  in  these  sub-regions. 

Date  of  issuance:  May  29,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  227. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55012).  The  January  25  and  April  29, 
2002,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  29,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Exelon  Generation  Company,  LLC,  and 
PSEG  Nuclear  LLC,  Docket  Nos.  50-277 
and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  York 
Co'unty,  Permsylvania 

Date  of  application  for  amendments: 
November  30,  2001. 

Brief  description  of  amendments: 
These  amendments  revised  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"  *  *  *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to"*  *  *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  hi  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  May  23,  2002. 

Effective  date:  As  of  die  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendments  Nos.:  243,  247. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  19,  2002  (67  FR 
7417).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  23,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  Beaver 
County,  Permsylvania 

Date  of  application  for  amendments: 
May  22,  2001. 

Brief  description  of  amendments:  The 
amendments  allowed  the  relocation  of 
the  Technical  Specification  (TS) 
sections  associated  with  the  curie 
content  limit  for  liquid  and  gaseous 
waste  storage  and  the  TS  sections 
associated  with  the  explosive  gas 
concentration  limits  to  licensee 
controlled  dociiments.  In  addition,  the 
amendments  allow  for  revisions  to  the 
reporting  requirements  of  TS  6.9.3, 
"Annual  Radioactive  Release  Report." 

Date  of  issuance:  May  21,  2002. 

Effective  date:  Effective  as  of  the  date 
of  issuance  and  shall  be  implemented 
within  90  days. 

Amendment  Nos.:  250, 130. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register:  October  3,  2001  (66  FR 
50467).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  21,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.,  Docket  No.  50-412, 
Beaver  Valley  Power  Station,  Unit  2, 
Beaver  County,  Permsylvania 

Date  of  application  for  amendment: 
November  8,  2000,  as  supplemented 
February  6,  May  7,  and  November  21, 
2001. 

Brief  description  of  amendment:  The 
amendment  changed  the  technical 
specifications  associated  with  the 
deletion  of  TS  3/4.4.1.6,  "Reactor 
Coolant  Pump— Startup." 

Date  of  issuance:  May  30,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No:  131. 

Facility  Operating  License  No.  NPF- 
73:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  27,  2000  (65  FR 
81917).  The  February  6,  May  7,  and 
November  21,  2001,  letters  provided 
additional  information  that  clarified  the 
application  but  did  not  expand  the 
scope  of  the  application  as  originally 
noticed  or  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

I  Date  of  application  for  amendments: 
April  9.  2002.  as  supplemented  April 
25,  2002. 

Brief  description  of  amendments:  The 
amendments  consist  of  changes  to  the 
Technical  Specifications  (TSs)  in 
response  to  the  application  dated  April 
9,  2002,  as  supplemented  April  25, 
2002.  In  the  April  25,  2002, 
supplemental  letter,  the  licensee 
requested  that  the  portion  of  the  original 
apphcation  dealing  with  the  Unit  2  A6 
and  CD  train  batteries  for  Unit  2  only  be 
processed  on  an  emergency  basis.  By 
letter  dated  April  26.  2002.  the  Nuclear 
Regulatory  Commission  issued 
Amendment  No.  249  for  Unit  2.  The 
amendments  revise  the  Surveillance 


Requirement  (SR)  for  the  Train  AB.  and 
CD  batteries  in  TS  4.8.2.3.2.C.1  for  Unit 
1  and  SR  TS  4.8.2.5.2.C.1  for  the  N  train 
batteries  in  both  Units  1  and  2.  The 
amendments  modify  the  requirements  to 
verify  that  battery  cells,  cell  plates  and 
racks  show  no  visual  indication  of 
physical  damage  or  abnormal 
deterioration.  "The  amendments  would 
allow  the  operability  of  batteries 
exhibiting  damage  or  deterioration  to  be 
determined  by  an  evaluation.  The 
amendments  are  consistent  with  an 
NRC-approved  change  to  the  Standard 
Technical  Specifications  for 
Westinghouse  plants  (NUREG  1431. 
Revision  1)  as  docimiented  in  Technical 
Specification  Task  Force  Standard 
Technical  Specification. 

Date  of  issuance:  May  30.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  7  days. 

Amendment  Nos.:  269  and  250. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  25.  2002  (  67  FR  20552). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  30,  2002. 

No  significant  hazards  consideration 
comments  received:  Nq. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Liiw  County,  Iowa 

Date  of  application  for  amendment: 
March  28.  2002. 

Brief  description  of  amendment: 
Amendment  changes  Technical 
Specification  3.0.3  to  allow  a  longer 
time  before  entering  a  limiting  condition 
for  operation  in  the  event  of  a  missed 
surveillance  and  adds  requirements  to 
(1)  perform  a  risk  evaluation  for  any 
surveillance  delayed  greater  than  24 
hours  and  (2)  manage  the  risk  impact. 

Date  of  issuance:  May  30.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  246. 

Facility  Operating  License  No.  DPR- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  30.  2002  (67  FR  21290). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
December  14.  2001,  as  supplemented  by 


letters  dated  January  15  and  April  IS, 
2002. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  2.10.4(5)(a)(iii). 
"DNBR  [departure  from  nucleate  boiling 
ratio]  Margin  During  Power  Operation 
Above  15%  Rated  Power,"  to  decrease 
the  minimiun  required  reactor  coolant 
system  flow  rate  from  206,000  gallons 
per  minute  (gpm)  to  202,500  gpm.  In 
addition,  the  Bases  section  for  TS  2.10.4 
has  been  revised  to  be  consistent  with 
the  approved  change  to  the  TS. 

Date  of  issuance:  May  24,  2002. 

Effective  date:  May  24,  2002  ,  and  to 
be  implemented  witliin  30  days  from 
the  date  of  issuance. 

Amendment  No.:  209. 

Facility  Operating  License  No.  DPR-    . 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22,  2002  (67  FR 
2927).  The  January  15  and  April  15, 
2002,  supplemental  letters  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  24,  2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

PPL  Susquehanna,  LLC.  Docket  Nos.  50- 
387  and  50-388,  Susqueharma  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  application  for  amendments: 
December  10,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  revised  the 
Technical  Specifications  (TSs)  to 
incorporate  the  Nuclear  Regulatory 
Commission  (NRC)-approved  generic 
change  Technical  Specification  Task 
Force-287,  Revision  5,  to  the  "Standard 
Technical  Specifications  for  General 
Electric  Plants  {BWR/4),"  NUREG-1433, 
Revision  1.  Specifically,  the  changes:  (a) 
Inserted  a  note  in  the  Limiting 
Condition  for  Operation  (LCO)  in  TS 
3.7.3  to  state  that  the  control  room 
habitability  envelope  boundary  may  be 
opened  intermittently  imder 
administrative  control;  (b)  inserted  a 
new  LCO  Action  B  in  TS  3.7.3  to  allow 
24  hours  to  restore  the  control  room 
habitability  envelope  boimdary  to 
operable  status  if  two  control  room 
emergency  outside  air  supply  (CREOAS) 
subsystems  should  become  inoiierable 
due  to  an  inoperable  control  room 
habitability  envelope  boundary  in 
Modes  1,  2  and  3;  (c)  re-labeled  the 
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existing  LCO  Actions  B,  C,  D,  and  E  to 
C,  D,  E,  and  F  respectively;  and  (d) 
revised  the  existing  LCO  Action  D  to 
require  inunediate  entry  into  LCO  3.0.3 
when  two  CREOAS  subsystems  are 
inoperable  for  situations  other  than 
when  the  inoperability  is  due  to  an 
inoperable  control  room  habitability 
envelope  boundary.  Minor  formatting 
and  editorial  changes  were  also  made. 

Date  of  issuance:  May  17,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  Nos.:  203, 177. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  March  5,  2002  (67  FR  10014). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  17,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  California  Edison  Company,  et 
al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
March  11,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  TS  Section  1.1, 
Definitions,  to  change  the  definition  of 
response  time  testing  as  it  is  applied  to 
theEngineered  Safety  Featiues,  and  the 
Reactor  Protective  System,  based  on 
approved  Technical  Specification  Task 
Force  (TSTF)  Traveler  TSTF-368, 
Revision  0,  "Incorporate  Combustion 
Engineering  Owners  Group  (CEOG) 
Topical  Report  to  Eliminate  Pressure 
Sensor  Response  Time  Testing." 

Date  of  issuance:  1  May  22,  2002. 

Effective  date:  May  22,  2002,  to  be 
implemented  within  60  days  of 
issuance. 

Amendment  Nos.:  Unit  2-188;  Unit 
3-179. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regieter:  April  16.  2002  (67  FR  18648). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  22,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  application  for  amendments: 
August  31,  2001,  as  supplemented  by 
letter  dated  November  15,  2001, 
February  20  (two  letters),  dated 
February  21,  and  March  14,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  extend  the  completion 
times  for  the  required  actions  associated 
with  restoring  an  inoperable  emergency 
diesel  generator. 

Date  of  issuance:  May  17,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  fi'om  the  date  of 
issuance. 

Amendment  Nos.:  231  and  172. 

Renewed  Facility  Operating  License 
Nos.  DPR-57  and  NPF-5:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regitter:  November  17,  2001  (66  FR 
52803).  The  supplements  dated 
November  15,  2001,  February  20  (two 
letters),  February  21,  and  March  14, 
2002,  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
August  31,  2001,  application  nor  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  17,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company. 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia. 
City  of  Dalton,  Georgia,  Docket  No.  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant,  Unit 
2,  Appling  County,  Georgia 

Date  of  application  for  amendment: 
May  21,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  eliminate  the  response 
time  testing  requirements  for  the  reactor 
protection  system  signals  of  reactor  high 
steam  dome  pressure  and  reactor  vessel 
water  level  low. 

Date  of  issuance:  May  17,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  173. 

Renewed  Facility  Operating  License 
No.  NPF-5:  Amendment  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  June  12.  2001  (66  FR  31713). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  17,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Conunission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportimity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failiue  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
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X)mment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  fitim  the 
Agencywide  Documents  Assess  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.hti7il. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
dociunents  located  in  ADAMS,  contact 
the  NRC  Public  Document  room  (PDR) 
Reference  staff  at  1-800-397-4209,  304- 
415-4737  or  by  email  to  pdr@iuv.gov. 


The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment,  By  July 
11,  2002,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
ciurent  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Fhnt  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852,  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  nile  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
resvdts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  Actors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be  . 
made  a  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the . 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Doctiment  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852, 
by  the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
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for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
ractors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
M^  29.  2002. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specification  (TS)  3/4.3.3.6  "Accident 
Monitoring  Instrumentation"  and 
associated  Bases  for  Reactor  Vessel 
Level  and  In  Core  Temperature 
monitoring  to  be  consistent  with 
NUREG-1431,  Revision  2,  "Standard 
Technical  Specifications  Westinghouse 
Plants." 

Date  of  issuance:  May  30,  2002. 

Effective  date:  May  30.  2002. 

Amendment  No.  110. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  TS. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC): 

No.  The  Commission's  related 
evaluation  of  the  amendment,  finding  of 
emergency  circumstances,  state 
consultation,  and  final  NSHC 
determination  are  contained  in  a  Safety 
Evaliiation  dated  May  30,  2002. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Thomas  Koshy. 
Acting. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  June,  2002. 

For  the  Nuclear  Regulatory  Commission. 

Stuart  A.  Richards, 

Acting  Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-14339  Filed  &-10-02;  8:45  am] 
MJJNQ  CODE  7SS0-01-r 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Notie*  of  Extension  of  Comment 
Period  fbr  OrafI  Information  Quality 
GuideNnaa 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice. 

summary:  On  May  1.  2002,  the  Pension 
Benefit  Guaranty  Corporation  (PBGC) 


published  a  notice  in  the  Federal 
Register  (67  FR  21779)  announcing  the 
availability  of  its  draft  information 
quality  guidelines  on  the  PBGC's  Web 
site  (http://www.pbgc.gov),  and  inviting 
public  comments  on  the  draft  guidelines 
by  May  31,  2002.  This  notice  annoimces 
an  extension  of  the  May  31,  2002, 
comment  deadline  to  June  30,  2002. 

DATES:  Comments  must  be  received  on 
or  before  Jime  30,  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington.  DC 
20005-4026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  Copies  of 
comments  may  be  obtained  by  writing 
the  PBGC's  Communications  and  Public 
Affeirs  Department  (CPAD)  at  Suite  240 
at  the  above  address  or  by  visiting  or 
calling  CPAD  during  normal  business 
hours  (202-326-4040). 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  James  L.  Beller,  Attorney, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW.,  Washington,  DC  20005, 
202-326-4024.  (TTY/TDD  users  may 
call  the  Federal  relay  service  toll-free  at 
1-800-877-6339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  On 

February  22,  2002,  the  Office  of 
Management  and  Budget  (0MB) 
published  "Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies; 
Republication"  in  the  Federal  Register 
(67  FR  8452).  In  accordance  with  these 
OMB  guidelines,  the  PBGC  posted  draft 
information  quality  guidelines  on  its 
Web  site  and.  in  a  Federal  Register 
notice  (67  FR  21779,  May  1,  2002), 
announced  the  availability  of  those  draft 
guidelines  and  invited  public  comment 
by  May  31.  2002. 

Under  OMB  guidelines,  agencies  were 
to  consider  any  public  comments,  make 
appropriate  revisions,  and  submit  draft 
information  quality  guidelines  for  OMB 
review  no  later  than  July  1,  2002.  In 
response  to  public  requests  to  some 
agencies  to  extend  their  comment 
deadline.  OMB  has  informed  the  PBGC 
that  it  intends  to  extend  the  deadline  for 
agencies  to  submit  their  draft  guidelines 
for  OMB  review  to  August  1.  2002. 
Consistent  with  OMB's  extension,  the 
PBGC  is  extending  the  May  31.  2002, 
comment  deadline  to  June  30.  2002. 


Issued  in  Washington,  DC,  on  this  6th  day 
of  June,  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  02-14658  Filed  5-10-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Propoaed  Collection;  Comment 
Requeet 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  OfRce  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Rule  15cl-5,  SEC  File  No.  270-*22,  OMB 

Control  No.  3235-0471 
Rule  15C1-6,  SEC  File  No.  270-423,  OMB 
Control  No.  3235-0472 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use  3501  et  seq.),  the  Securities  and 
Exchange  Commission  (Commission)  is 
soliciting  comments  on  the  collections 
of  information  summarized  below.  The 
Commission  plans  to  submit  these 
existing  collections  of  information  to  the 
Office  of  Management  and  Budget  for 
extension  and  approval. 

Rule  15cl-5  (17  CFR  240.15cl-5) 
states  that  any  broker-dealer  controlled 
by,  controlling,  or  under  common 
control  with  the  issuer  of  a  security  that 
the  broker-dealer  is  trying  to  sell  to  or 
buy  from  a  customer  must  give  the 
customer  vmtten  notification  disclosing 
the  control  relationship  at  or  before 
completion  of  the  transaction.  The 
Commission  estimates  that  360 
respondents  collect  information 
annually  under  Rule  15cl-5  and  that 
approximately  3,600  hours  would  be 
required  annually  for  these  collections. 

Rule  15C1-6  (17  CFR  240.15cl-6) 
states  that  any  broker-dealer  trying  to 
sell  to  or  buy  from  a  customer  a  security 
in  a  primary  or  secondary  distribution 
in  which  the  broker-dealer  is 
participating  or  is  otherwise  financially 
interested  must  give  the  customer 
written  notification  of  the  broker- 
dealer's  participation  or  interest  at  or 
before  completion  of  the  transaction. 
The  Commission  estimates  that  725 
respondents  collect  information 
aimually  under  Rule  15cl-6  and  that 
approximately  7,250  hours  would  be 
required  annually  for  these  collections. 

Written  comments  are  invited  on:  (a) 
Whether  the  existing  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
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information  continues  to  have  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  existing 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  being  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bariell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 

Dated:  June  4,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-14572  Filed  6-10-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submiaaion  for  OMB  Review; 
Comment  Requeat 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 

Rule  17f-2(e),  SEC  File  No.  270-37.  OMB 
Control  No.  3235-0031. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  17f-2(e)  requires  members  of 
national  securities  exchanges,  brokers, 
dealers,  registered  transfer  agents,  and 
registered  clearing  agencies  claiming 
exemption  from  the  fingerprinting 
requirements  of  Rule  1 7f-2  to  prepare 
and  maintain  a  statement  supporting 
their  claim  for  exemption.  This 
requirement  assists  the  Commission  and 
other  regulatory  agencies  with  ensuring 
compliance  with  Rule  17f-2. 

Notices  prepared  pursuant  to  Rule 
17f-2(e)  must  be  maintained  for  as  long 
as  the  covered  entity  claims  an 
exemption  from  the  fingerprinting 
requirements  of  Rule  17f-2.  The 
recordkeeping  requirement  imder  Rule 
17f-2(e)  is  mandatory  to  assist  the 


Commission  and  other  regulatory 
agencies  with  ensuring  compliance  vsrith 
the  Rule  17f-2.  Approximately  75 
respondents  incur  an  annual  total 
burden  of  37.5  hours  complying  with 
the  requirements  of  Rule  17f-2(e).  This 
rule  does  not  involve  the  collection  of 
confidential  information.  Please  note 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid 
control  niunber. 

General  comments  regarding  the 
ei^timated  burden  hours  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  June  5,  2002. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  02-14611  Filed  6-10-02;  8:45  am) 

BILLING  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunahine  Act  Meetinga 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  Jime  10,  2002: 

Open  Meetings  will  be  held  on 
Wednesday,  June  12,  2002,  at  10:00  a.m.  and 
Thursday,  June  13,  2002  at  10:00  a.m.,  in 
Room  1C30,  the  William  O.  Douglas  Room, 
and  a  closed  meeting  will  be  held  on 
Thursday,  June  13.  2002,  inunediately 
following  the  Open  Meeting. 

Commissioner  Himt,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (8).  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3),  (5),  (7), 
(6).  (9)(ii)  and  (10),  permit  consideration 


of  the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday,  Jime 
12.  2002,  will  be: 

1.  The  Commission  vdll  consider 
whether  to  issue  an  order  approving  the 
application  by  E.ON  AG  ("E.ON"),  a 
German  corporation  that  is  a  utility 
holding  company  exempt  by  rule  5 
under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act"),  to 
acquire  Powergen  pic,  a  British 
corporation  that  is  a  registered  holding 
company.  Powergen  is  subject  to  the  Act 
because  of  its  ownership  of  Louisville 
Gas  &  Electric  and  Kentucky  Utilities, 
two  utility  subsidiaries  that  operate 
primarily  in  Kentucky.  The  acquisition 
involves  novel  issues  under  the  Act, 
including  permitting  a  registered 
holding  company  with  foreign  utility 
operations  to  retain  ownership  of  a 
foreign  water  utility,  permitting  E.ON  to 
invest  additional  money  in  businesses 
that  the  Act  requires  them  to  divest  in 
order  to  increase  the  price  at  which 
those  businesses  will  likely  be  sold, 
requiring  a  registered  holding  company 
to  divest  nonconforming  companies 
within  five  years  rather  than  the  typical 
two  or  three  years,  and  permitting  E.ON 
to  invest  in  equity  securities  of  third 
parties  in  an  amount  designed  to  allow 
it  to  meet  future  pension  liabilities  and 
nuclear  decommissioning  costs  without 
making  those  investments  through  a 
separate  entity. 

The  Commission  will  also  consider 
whether  to  issue  an  order  approving  a 
related  application  by  E.ON  to  engage  in 
financing  transactions  to  be  entered  into 
subsequent  to  the  acquisition  of 
Powergen.  E.ON  and  its  subsidiaries, 
upon  approval  of  the  acquisition  of 
Powergen,  propose  to  issue  equity  and 
debt  seciuities  in  an  aggregate  amouint 
of  up  to  $75  billion.  E.ON  and  its 
subsidiaries  also  propose  to  engage  in 
financing  activities  including  interest 
rate  and  currency  risk  management 
devices,  profit  and  loss  transfer 
agreements,  money  pools,  and  various 
additional  transactions.  E.ON  and  its 
subsidiaries  propose  to  use  the  proceeds 
of  these  financing  transactions  to 
support  existing  businesses,  to  make 
further  acquisitions  of  Exempt 
Wholesale  Generators,  Foreign  Utility 
Companies,  and  Energy  Related 
Companies,  as  well  as  possible  futiu« 
acquisitions  of  public  utility  companies 
regulated  under  the  Act. 

2.  The  Commission  will  consider 
whether  to  adopt  final  amendments  to 
Exchange  Act  Rules  15c3-3, 17a-3, 17a- 
4, 17a-5, 17a-7, 17a-ll,  and  17a-13. 
These  amendments  are  designed  to 
avoid  duplicative  or  conflicting 
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regulations  applicable  to  finns  that  are 
fully-registered  with  the  Commodity 
Futures  Trading  Commission  ("CFTC") 
as  a  futiires  commission  merchant  and 
fully-registered  with  the  SEC  as  a 
broker-dealer  relating  to  the  treatment  of 
customer  funds,  seciuities  or  property, 
maintenance  of  books  and  records, 
financial  reporting  or  other  financial 
responsibility  rules  involving  security 
futures  products  ("SFPs"),  as  directed 
by  the  Commodity  Futures 
Modernization  Act  of  2000.  The 
amendments  are  also  designed  to  avoid 
certain  conflicting  or  duplicative 
recordkeeping,  reporting,  telegraphic 
notice,  and  quarterly  count 
requirements  involving  SFPs  for  firms 
that  are  "notice"  registered  with  the 
Commission  under  Exchange  Act 
Section  15(b)(ll)(A).  These 
amendments  were  developed  in 
consultation  with  the  CFTC. 

3.  The  Commission  will  consider 
whether  to  issue,  jointly  with  the  CFTC, 
an  order  to  permit  the  listing  of  security 
futures  based  on  shares  of  exchange- 
traded  funds,  trust  issued  receipts,  or 
shares  of  a  closed-end  management 
investment  company. 

4.  The  Commission  will  consider 
whether  to  issue  an  order  granting 
exemptive  relief  pursuant  to  Sections 
15(a)(2)  and  36(a)(1)  of  the  Exchange 
Act  in  response  to  an  application  from 
Evangelical  Christian  Credit  Union  for 
an  exemption  to  permit  it  to  offer  to 
sweep  account  balances  into  no-load 
money  market  funds  on  the  same  terms 
and  conditions  that  would  be  applicable 
to  banks  when  the  Gramm-Leach-Bliley 
Act  amendments  to  the  definition  of 
"broker"  become  effective.  In  light  of  an 
informal  request  for  similar  relief  on 
behalf  of  other  credit  unions,  the 
Commission  also  will  consider  whether 
to  make  such  relief  applicable  to  all 
credit  unions  with  deposits  insured  by 
the  National  Credit  Union  Share 
Insurance  Fund.  In  addition,  the 
Commission  will  consider  whether  to 
request  public  comment  on  the  issues 
such  an  exemption  would  raise  for 
review  in  connection  with  consideration 
of  amendments  to  the  May  11,  2001 
interim  final  rules  implementing  the 
functional  regulation  exceptions  fi'om 
broker-dealer  registration  of  the  Gramm- 
Leach-Bliley  Act. 

5.  The  Commission  will  consider 
whether  to  propose  amendments  to 
Form  8-K  under  the  Securities 
Exchange  Act  of  1934  to  add  several 
new  disclosiue  items  to  Form  8-K, 
amend  many  of  the  existing  Form  8-K 
disclosure  items,  shorten  the  Form  8-K 
filing  deadline  to  two  business  days, 
and  reorganize  the  disclosure  items  into 
logical  categories.  These  proposed 


amendments  are  part  of  the  series  of 
initiatives  to  change  the  corporate 
disclosure  rules  that  the  Commission 
aiuounced  its  intention  to  consider  in 
Press  Release  2002-22  on  February  13, 
2002. 

6.  The  Commission  will  consider 
whether  to  issue  proposed  rules  that 
would  require  a  company's  principal 
executive  officer  and  principal  financial 
officer  to  certify  the  company's 
quarterly  and  annual  reports.  In 
addition,  the  proposed  rules  would 
require  companies  to  regularly  review 
and  evaluate  their  procediu-es  that 
enable  them  to  fulfill  their  periodic 
reporting  obligations. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Thiu^day,  June 
13,  2002,  will  be: 

1.  The  Commission  will  hear  oral 
argument  on  an  appeal  by  George  J. 
Kolar  from  the  decision  of  an 
administrative  law  judge.  The  law  judge 
found  that  Kolar  failed  to  exercise 
reasonable  supervision  over  a  salesman 
in  Dean  Witter's  Troy,  Michigan  branch 
office,  who  violated  registration  and 
antifraud  provisions  of  the  securities 
laws.  The  law  judge  ordered  that  Kolar 
be  suspended  for  six  months  fi'om  acting 
in  a  supervisory  capacity  with  any 
registered  broker  or  dealer,  and  fined 
him  $20,000. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thxttsday,  June 
13,  2002,  will  be: 

Regulatory  matter  regarding  a  financial 
institution; 

Formal  orders  of  investigation; 

Institution  and  settlement  of  injunctive 
actions; 

Report  of  investigation; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and  a 

Post  argument  discussion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  June  6,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-14712  Filed  6-6-02;  4:32  pmj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-46026;  File  No.  SR-Amex- 
2002-12] 

S«lf-Regulatory  Organizations; 
American  Stocic  Exchange  LLC;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  To 
Retroactively  Apply  Amended  Options 
Trading  Fees 

lune  4,  2002. 

On  March  1 ,  2002,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,  2  a  proposed  rule  change  to 
retroactively  apply  options  trading  fees 
that  were  amended  in  SR-Amex-2002- 
11.3  Specifically,  the  Exchange  proposes 
to  impose  the  fee  change  as  of  December 
1,  2001.  The  Amex  filed  Amendment 
No.  1  to  the  proposed  rule  change  on 
April  16,  2002.* 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  April  26, 
2002.^  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of 
Section  6  of  the  Act  ^  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  seciuities  exchange.^  The 
Commission  finds  specifically  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)(4)  of  the 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  4S783 
(April  18,  2002),  67  FR  20851  (April  26.  2002)  for 
a  description  of  these  fees  changes.  These  fee 
amendments  were  filed  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and  were  effective  upon 
Rling  on  April  16,  2002. 

*  See  letter  from  Claire  P.  McGrath,  Vice  President 
and  Deputy  General  Counsel,  Amex,  to  Nancy 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  April  12,  2002 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Amex  amended  the  proposal  to  incorporate  the 
Exchange's  reasons  for  not  charging  speaialists  and 
registered  options  traders  the  recent  increase  in 
transaction,  comparison  and  floor  brokerage  fees  for 
accommodation  trades  or  trades  executed  pursuant 
to  reversals  and  conversions,  dividend  spreads,  and 
box  spreads.  Amex  also  provided  an  explanation  of 
the  December  1,  2001  implementation  date  for  the 
elimination  of  the  fee  cap. 

*  See  Securities  Exchange  Act  Release  No.  45784 
(April  18,  20021.  67  FB  20847. 

«15  U.S.C.  78f. 

'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 
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Act  8,  which  requires,  among  other 
things,  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities. 
Specifically,  the  Exchange  proposes  not 
to  apply  the  prior  fee  increases  to 
accommodation  transactions  in  order  to 
encourage  specialists  and  registered 
options  traders,  by  keeping  fees  low,  to 
provide  liquidity  as  an  accommodation 
to  investors  seeking  to  close  out 
iVorthless  option  positions.  The 
Exchange  further  proposes  not  to  apply 
the  fee  increases  to  reversals, 
conversions,  dividend  spreads  and  box 
spreads  in  order  to  encourage  specialists 
and  registered  options  traders,  by 
keeping  fees  low,  to  provide  liquidity 
for  these  types  of  financing  strategies. 
The  Exchange  has  stated  that  it  wants  to 
keep  fees  for  accommodation 
transactions  and  spread  strategies 
comparable  with  the  fees  charged  by 
other  options  exchanges  for  these  types 
of  transactions,  and  given  that  the 
Exchange  has  increased  a  number  of 
fees  to  its  membership  in  recent  months, 
it  believes  that  the  implementation  of 
any  type  of  reduction  in  fees  should  be 
put  in  place  as  of  December  1,  2001. 
It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  9,  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-2002-12),  as  amended,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  If 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-14571  Filed  6-10-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46028;  File  No.  SR-DTC- 
2002-06] 

Self-Regulatory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  the  Use  of  the  Federal 
Reserve  Banks'  Net  Settlement  System 
by  Settling  Banlts 

June  4,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  notice  is  hereby  given  that  on 
May  7,  2002,  The  Depository  Trust 


•  15  U.S.C.  78f(b)(4). 
•15  U.S.C.  78s(b)(2). 
">  17  CFR  200.30-3(a)(12). 
15U.S.C78s(b)(l)- 


Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  relates  to 
DTC's  End-of-Day  Settlement  Process 
for  settling  bank  participants  of  DTC.^ 
Currently  settling  banks  can  use  the  Net 
Settlement  Service  ("NSS")  of  the 
Federal  Reserve  Banks  (the  "FRBs")  as 
one  method  to  satisfy  their  net-net  debit 
balances  at  DTC.  NSS  permits  DTC  to 
submit  an  instruction  to  a  FRB  to  have 
the  account  of  the  settling  bank  charged 
for  their  DTC  end-of-day  net-net  debit 
balance.  Utilization  of  NSS  serves  to 
eliminate  the  need  for  a  settling  bank  to 
initiate  a  wire  to  DTC's  account  at  a  FRB 
in  satisfaction  of  a  net-net  debit  balance. 
As  a  result,  the  risk  that  a  settling  bank 
may  incur  a  late  payment  fee  due  to  a 
delay  in  wiring  funds  to  DTC  is 
reduced.  Under  the  proposed  rule 
change,  as  described  more  fully  below, 
(i)  all  settling  banks  will  be  required  to 
use  NSS  and  (ii)  any  settling  bank  that 
only  settles  for  its  own  account  using 
NSS  may  opt  to  not  acknowledge  its  net- 
net  balance  at  the  end  of  the  day. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  settlement  risk.  In 
February  2001,  DTC  adopted  NSS  as  an 
alternative  method  for  settling  banks  to 


-  A  copy  of  the  text  of  DTC"s  pro[x>sed  rule 
change  and  the  attached  exhibits  are  available  at  the 
Commission's  Public  Reference  Section  or  through 
DTC. 

^  The  Commission  has  modiOed  the  text  of  the 
summaries  prepared  by  DTC.  . 


satisfy  their  end-of-day  net-net  debits.* 
To  date,  31  of  the  83  DTC  settling  banks 
are  using  NSS. 

NSS  eliminates  the  need  for  a  settling 
bank  to  initiate  a  wire  to  DTC's  FRB 
account  in  satisfaction  of  its  end-of-the- 
day  net-net  balance  and  reduces  the  risk 
that  the  settling  bank  will  be  delayed  in 
wiring  funds  to  DTC.  By  reducing  the 
likelihood  of  late  payments,  usage  of 
NSS  should  reduce  the  likelihood  that 
settling  banks  will  be  assessed  a  late 
payment  fee  and  that  the  completion  of 
DTC  settlement  will  be  delayed. 

The  importance  of  settling  banks 
being  able  to  wire  funds  to  DTC  became 
obvious  during  the  week  of  September 
11,  2001.  Completion  of  settlement  at 
DTC  is  at  risk  if  all  settling  banks  that 
are  in  a  net-net  debit  position  cannot 
initiate  a  wire  to  DTC's  FRB  account. 
Although  DTC  expects  additional 
settling  banks  to  begin  to  use  NSS  over 
the  next  year,  DTC  believes  it  is 
important  that  the  net-net  debits  of  all 
DTC  settling  banks  are  collected  using 
NSS.  Therefore  DTC  proposes  to  require 
all  settling  banks  to  use  NSS  to  pay  their 
DTC  end-of-the-day  net-net  debit 
balances  by  August  31,  2001. 

Prior  to  using  NSS,  settling  banks  are 
required  to  sign  a  Settler  Agreement 
with  an  FRB  which  incorporates  a 
requirement  that  settling  banks  agree  to 
the  terms  of  the  Fed's  Operating 
Circular  No.  12.^  The  signed  Settler 
Agreement  must  be  submitted  to  a  FRB 
through  DTC.  The  Settler  Agreement 
must  be  on  the  settling  bank's  letterhead 
and  must  be  signed  by  an  authorized 
signer  recognized  by  the  FRB. 

DTC  proposes  that  settling  banks  use 
of  NSS  will  be  governed  by  DTC's 
procedures,  including  its  End-of-Day 
Settlement  Process  section  of  DTC's 
Settlement  Service  Guide,  as  amended 
by  this  filing.*"  Fees  connected  with  the 
End-of-Day  Settlement  Process  remain 
unchanged. 

Under  Section  6.4  of  Operating 
Circular  No.  12,  the  settlement  agent  (in  . 
this  case,  DTC)  has  certain 
responsibilities  regarding  the  allocation 
among  settling  banks  using  NSS  of  a 
claim  for  indemnity  by  a  FRB.  In 
making  such  an  allocation,  DTC  will 
attempt  to  apply  the  same  loss 
allocation  procedures  found  in  Section 


^Exchange  Act  Release  No.  44176  (April  11. 
2001),  66  FR  19821  (April  17.  2001)  (File  No.  SR- 
DTC-2001-021.  See  also  Important  Notice  to 
Participants  Nos.  0842  (November  20.  2000)  and 
2728  (May  2.  2002)  and  DTCs  memorandum  (April 
14.  2000).  DTC's  current  and  proposed  use  of  NSS. 
all  of  which  are  attached  as  part  of  DTC's  filing. 

*The  Settler  Agreement  and  Operating  Circular 
No.  12  is  attached  as  part  of  DTC's  filing. 

"  An  amended  version  of  this  section  of  the 
Settlement  Service  guide  is  attached  as  part  of 
DTC's  filing. 
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4  and  9  of  DTC's  Rules  and  Procedures 
as  it  would  with  respect  to  losses 
included  in  DTC's  settlement  system. 

Currently  all  settling  banks  are 
required  to  acknowledge  their  net-net 
debit  balances,  and  settling  banks  that 
also  settle  for  others  are  required  to 
acknowledge  their  net-net  credit 
balances.  As  part  of  its  End-of-the-Day 
Settlement  Process  and  use  of  NSS,  DTC 
does  not  send  a  settling  bank's  net-net 
debit  balance  to  a  FRB  for  collection 
imtil  the  settling  bank  has 
acknowledged  its  balance.  Some  settling 
banks  have  requested  that  the 
acknowledgement  step  no  longer  be 
required.  Therefore,  DTC  proposes  to 
permit  any  settling  bank  that  settles 
only  for  its  own  account  using  NSS  to 
opt  to  not  acknowledge  its  balance  by 
signing  the  NSS  Settling  Bank 
Acknowledgement  Option  Form.'^  This 
option  does  not  apply  to  settling  banks 
that  settle  for  others,  as  the 
acknowledgement  process  includes  the 
option  to  refuse  to  pay  for  a  participant 
for  whom  that  settling  bank  provides 
settlement  services. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act* 
and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because  it 
will  reduce  settlement  risk.  The 
proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  seciuities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible  since  the  new  operation 
of  DTC's  settlement  processes,  as 
modified  by  the  proposed  rule  change, 
will  enhance  the  current  operation  of 
the  function. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  would  have  any 
material  adverse  impact  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
developed  through  discussions  with 
several  participants.  However,  DTC  has 
received  a  letter  from  one  participant 
expressing  concerns  regarding  the  FRB's 
NSS,  and  DTC  has  had  subsequent 


'The  form  is  attached  as  to  DTC's  filing.  In 
addition,  DTC  has  made  changes  to  its  Settling 
Bank  Failure  to  Settling  Procedures  to  reflect  that 
certain  settling  banks  may  opt  out  of  the 
acknowledgement  requirements.  See  Exchange  Act 
Release  No.  41879  (September  15.  1999),  64  FR 
51360  (September  22, 1999)  (File  No.  SR-DTC-99- 
151. 

■15U.S.C.  78q-l. 


conversations  with  that  participant 
regarding  that  letter. 

m.  Date  of  Effectiveness'  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange     • 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-2002-06  and 
should  be  submitted  by  July  2,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-14612  Filed  6-10-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  {umounces  the  Small  Business 
Administration's  intentions  to.request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 

DATES:  Submit  comments  on  or  before 
August  12,  2002. 

ADDRESSES:  Send  all  comments 
regcirding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  biu-den  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Cecilia  Hoppenjans,  Financial  Analyst, 
Office  of  Investment  Division,Small 
Business  Administration,  409  3rd  Street, 
SW.,  Suite  6300,  Washington  DC  20416 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Hoppenjans,  Financied  Analyst, 
(202)  205-7520  or  Curtis  B.  Rich, 
Management  Analyst,  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disclosure  Statement  Leveraged 
Licensees  &  Disclosure  Statement,  Non- 
Leveraged  Licensees. 

Form  No's;  856  &  856A. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  400. 

Annual  Burden:  187. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  02-14588  Filed  6-10-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3418] 
State  of  Illinois  (Amendment  #2) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  23, 
2002,  the  above  numbered  declaration  is 
hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  April  21,  2002  and 
continuing  through  May  23,  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
20,  2002  and  for  economic  injury  the 
deadline  is  February  21,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  July  4,  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  02-14587  Filed  6-10-02;  8:45  am] 
MLUNQ  COOE  MBB-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 


The  Social  Security  Administration 
SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  OMB  Desk  Officer  and 
the  SSA  Reports  Clearance  Officer  at  the 
following  addresses: 
(OMB) 

Office  of  Management  and  Budget,  Attn: 
I   Desk  Officer  for  SSA,  New  Executive 
I  Office  Building,  Room  10235,  725 

17th  St.,  NW.,  Washington,  DC  20503. 
(SSA) 
Social  Security  Administration, 

DCFAM,  Attn:  Reports  Clearance 

Officer,  l-A-21  Operations  Bldg., 

6401  Security  Blvd.,  Baltimore,  MD 

21235. 

L  The  information  collections  listed 
lelow  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  from 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-0454,  or 
by  writing  to  the  address  listed  above. 

1.  Petition  To  Obtain  Approval  Of  A 
Fee  For  Representing  A  Claimant  Before 
The  Social  Security  Administration — 
0960-0104.  A  representative  of  a 
claimant  for  Social  Security  benefits 
must  file  either  a  fee  petition  or  a  fee 
agreement  with  SSA  in  order  to  charge 
a  fee  for  representing  a  claimant  in 
proceedings  before  the  SSA.  The 
representative  uses  Form  SSA-1560  to 
petition  SSA  for  authori2»tion  to  charge 


and  collect  a  fee.  A  claimant  may  also 
use  the  form  to  agree  or  disagree  with 
the  requested  fee  amoimt  or  other 
information  the  representative  provides 
on  the  form.  SSA  uses  the  information 
to  determine  a  reasonable  fee  that  a 
representative  may  charge  and  collect 
for  his  or  her  services.  The  respondents 
are  claimants,  their  attorneys  and  other 
persons  representing  them. 

Number  of  Respondents:  34,624. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  17,312 
hotus. 

2.  Coverage  of  Employees  of  State  and 
Local  Governments — 0960-0425.  In 
order  for  State  and  local  employees 
working  in  positions  covered  by  Social 
Security  to  get  credit  for  their  covered 
wages.  States  and  Interstate 
Instrumentalities  are  required  to  provide 
wage  and  deposit  contribution 
information  (for  Pre-1987  periods)  to 
SSA.  The  information  collected  is 
needed  to  post  wages  to  individuals' 
Social  Security  earnings  records  and  to 
perform  audit  and  Trust  Fund 
accounting  functions.  The  respondents 
are  State  and  Local  Governments,  or 
Interstate  Instrumentalities,  that  are 
required  to  provide  SSA  with  wage  and 
deposit  contribution  information  for 
Pre-1987  periods. 

Number  of  Respondents:  55. 
Frequency  of  Response:  varies. 
Average  Burden  Per  Response:  varies 
(.5-5  hours). 
Estimated  Armual  Burden:  434  hotns. 

3.  Application  for  Mother's  or  Father's 
Insurance  Benefits-0960—0003.  SSA 
uses  the  information  collected  on  the 
Form  SSA-5-F6  or  during  a  personal 
interview  with  a  claimant  to  entitle  an 
individual  to  mother's  or  father's 
insurance  benefits.  The  respondents  are 
applicants  for  Mother's  or  Father's 
insurance  Benefits. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  12,500 
hours. 

4.  Marriage  Certification — 0960-0009. 
Form  SSA-3-F6  is  used  by  SSA  to 
determine  if  the  claimant  filing  for 
spouse's  benefits  has  the  necessary 
relationship  to  the  worker  as  required 
by  section  216(h)(1)  of  the  Sodsd 
Security  Act.  The  respondents  are 
applicants  for  spouse's  benefits. 

Number  of  Respondents:  180,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Aimual  Burden:  15,000 
hours. 


5.  Claimant's  Work  Background — 
0960-0300.  SSA  uses  the  information 
collected  on  Form  HA-4633  to  provide 
claimant's  their  statutory  right  to  a 
hearing  and  decision  under  the  Social 
Security  Act.  A  completed  form 
provides  an  updated  summary  of  a 
claimant's  past  relevant  work  and  helps 
the  Administrative  Law  Judge  to  decide 
whether  or  not  the  claimant  is  disabled. 
The  respondents  are  claimants 
requesting  hearings  on  entitiement  to 
benefits  based  on  disability  under  titles 
n  and/or  XVI  of  the  Act. 

Number  of  Respondents:  120,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  60,000 
hotu«. 

n.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Yoiu-  comments  on  the 
information  collection  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-0454,  or  by  writing  to  the 
address  listed  above. 

Disability  Hearing  Officer's 
Decision— Titie  XVI  Disabled  Child 
Continuing  Disability  Review — 0960- 
NEW.  The  information  collected  on 
form  SSA-1209  will  be  used  by  SUte 
Disability  Hearing  Officers  (DHO)  to 
formalize  disability  decisions.  The  form 
will  aid  the  DHO  in  addressing  the 
crucial  elements  of  the  case  in  a 
sequential  and  logical  fashion.  The  form 
is  used  as  the  official  determination  of 
the  DHO's  decision  and  the 
personalized  portion  of  the  notice  to  the 
claimant. 

Number  of  Respondents:  35,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  IV-i 
hours. 

Estimated  Annual  Burden:  43.750 
hours. 

Dated:  June  5,  2002. 
Elizabeth  Davidson, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc.  02-14671  Filed  &-10-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

[USCG-2002-12413] 

Chemical  Transportation  Advisory 
Committee;  Vacartclas 

AGENCY:  Coast  Guard,  DOT. 
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action:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 
membership  on  the  Chemical 
Transportation  Advisory  Committee 
(CTAC).  CTAC  provides  advice  and 
makes  recommendations  to  the  Coast 
Guard  on  matters  relating  to  the  safe 
transportation  and  handling  of 
hazardous  materials  in  bulk  on  U.S.-ilag 
vessels  in  U.S.  ports  and  waterways. 
DATES:  Af^plication  forms  should  reach 
the  Coast  Guard  on  or  before  October  1, 
2002. 

ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard.  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
(202)  267-1217/0081;  or  by  faxing  (202) 
267-4570.  Submit  application  forms  to 
the  same  address.  This  notice  and  the 
application  form  are  available  on  the 
Internet  at  http://dins.dot.gov.  The 
application  form  is  also  available  at 
http://www.uscg.mil/hq/g-m/advisory/ 
ctac/ctac.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  James  M.  Michalowski, 
Executive  Director  of  CTAC,  or  Ms.  Sara 
S.  Ju,  Assistant  to  the  Executive 
Director,  telephone  (202)  267-1217/ 
0081,  fax  (202)  267-4570. 
■SUPPLEMENTARY  INFORMATION:  The 
Chemical  Transportation  Advisory 
Committee  (CTAC)  is  a  Federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2.  It  provides  advice  and  makes 
recommendations  to  the  Commandant 
through  the  Assistant  Commandant  for 
Marine  Safety,  Security  and 
Enviroiunental  Protection  on  matters 
relating  to  the  safe  transportation  and 
handling  of  hazardous  materials  in  bulk 
on  U.S. -flag  vessels  in  U.S.  ports  and 
waterways.  The  advice  and 
recommendations  of  CTAC  also  assist 
the  U.S.  Coast  Guard  in  formulating  the 

Eosition  of  the  United  States  on 
azardous  material  transportation  issues 
prior  to  meetings  of  the  International 
Maritime  Organization. 

CTAC  meets  at  least  once  a  year  at 
Coast  Guard  Headquarters  in 
Washington,  DC.  It  may  meet  more  often 
than  once  a  year  as  necessary.  CTAC's 
subcommittees  and  working  groups  may 
meet  to  perform  specific  assignments  as 
required. 

The  Coast  Guard  will  consider 
applications  for  eight  positions  that 
expire  in  December  2002.  To  be  eligible, 
applicants  should  have  experience  in 
chemical  manufacturing,  vessel  design 
and  construction,  marine  transportation 
of  chemicals,  occupational  safety  and 
health,  or  marine  environmental 


protection  issues  associated  with 
chemical  transportation.  Each  member 
serves  for  a  term  of  3  years.  Some 
members  may  serve  consecutive  terms. 
All  members  serve  at  their  own  expense, 
and  receive  no  salary,  reimbursement  of 
travel  expenses,  or  other  compensation 
from  the  Federal  Government. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  the  Coast  Guard 
encourages  applications  from  qualified 
women  and  members  of  minority 
groups. 

Dated:  June  3,  2002. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety,  Security 
and  Environmental  Protection. 

(PR  Doc.  02-14554  Filed  6-10-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Admlniatration 

Environmental  Impact  Statement; 
Arenac  and  ioeco  Counties,  Ml 

agency:  Federal  Highway 
Administi^tion  (FHWA),  DOT. 
action:  Notice  of  intent  to  withdraw 
Environmental  Impact  Statement. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  its  intent 
to  withdraw  a  proposed  US-23  freeway 
project  in  Arenac  and  Iosco  Counties, 
Michigan,  from  further  environmental 
studies  and  select  a  NO  BUILD 
alternative. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Kirschensteiner,  Assistant 
Division  Administrator,  Federal 
Highway  Administration,  315  West 
Allegan  Street,. Room  207,  Lansin, 
Michigan  48933,  Telephone  517-702- 
1835. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  issued  a  Draft  Environmental 
Impact  Statement  on  September  14, 
1995,  for  the  proposed  construction  of  a 
new  US-23  freeway  bom  the  vicinity  of 
Standish,  Michigan,  notherly  to  the 
vicinity  of  Tawas,  Michigan.  A  public 
hearing  was  conducted  on  October  25 
and  26, 1995,  to  solicit  public  comments 
on  the  proposed  freeway.  Comments 
were  also  solicited  from  environmental 
resource  agencies,  permitting  agencies, 
and  others  interested  in  the  proposed 
freeway.  Based  on  comments  received 
from  this  process  coupled  with  limited 
funding  for  a  proposed  new  freeway,  the 
Michigan  Department  of  Transportation 
and  FHWA  have  decided  to  select  the 
NO  BUILD  alternative  at  this  time. 
Limited  traffic  improvements  along 


existing  roadways  will  be  pursued  in 
lieu  of  a  freeway  or  new  alignment. 

Issued  on:  May  21,  2002. 
James  J.  Steele, 

Division  Administrator,  Lansing,  Michigan. 
[PR  Doc.  02-14544  Filed  6-10-02:  8:45  am] 

BILUNG  COOE  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Hernando  and  Citrus  County,  FU 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Hernando  and  Citrus 
Counties,  Florida,  concerning  the 
Suncoast  Parkway. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marvin  L.  Williams,  District 
Transportation  Engineer,  Federal 
Highway  Administration,  227  N. 
Bronough  Street,  Room  2015, 
Tallahassee,  Florida  32301-2015. 
Telephone:  (850)  942-9650  extension 
3029  or  Ms.  Catherine  J.  Bradley,  Project 
Development  Engineer,  Florida's 
Turnpike,  P.O.  Box  613069,  Ocoee, 
Florida  34761. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation,  will 
prepare  an  EIS  for  a  proposal  to  extend 
the  Simcoast  Parkway  (SR  589)  into 
Citrus  County,  Florida.  The  proposed 
project  would  involve  the  extension  of 
the  Simcoast  Parkway  from  its  present 
terminus  at  U.S.  98  in  Hernando  County 
to  U.S.  19,  south  of  the  Citrus-Levy 
Coimty  line,  a  diistance  of  approximately 
30  miles.  The  project  is  considered  a 
vital  link  in  the  Florida  intrastate 
Highway  System  (FIHS). 

Alternatives  under  consideration 
include  (1)  taking  no  action;  and  (2)  the 
construction  of  a  four-lane  divided 
limited  access  highway  on  new 
alignment. 

Coordination  with  appropriate 
Federal,  State,  and  local  agencies,  and 
private  organizations  and  citizens  who 
have  expressed  interest  in  this  proposal 
has  been  imdertaken  and  will  continue. 
Representative  private  organizations 
and  citizen  groups  are  being  included  in 
the  Suncoast  Parkway  Advisory  Group, 
which  will  meet  periodically 
throughout  the  study.  A  series  of  public 
meetings  will  be  held  in  Citrus  County, 
Florida  beginning  in  late  2002.  In 
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addition,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  date, 
time  and  place  of  the  meetings  and 
hearing.  The  Draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment.  A  formal  scoping  meeting 
is  planned  for  the  project  on  July  25, 
2002  at  1:30  PM  at  the  Citrus  County 
Government  Building,  3600  West 
Sovereign  Path,  Lecanto,  Florida  34461. 
To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  )une  4,  2002. 
Deborah  A.  Wolfe, 

Environmental  Specialist,  Tallahassee. 

Florida. 

IFR  Doc.  02-14586  Filed  6-10-02;  8:45  am] 
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DEPARTIMErfr  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  24,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling,  the  Treasiiry  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  11,  2002  to  be 
assured  of  consideration. 

jlntemal  Revenue  Service  (IRS) 

OMB  Number:  1545-0094. 

Form  Number:  IRS  Form  1041-A. 

Type  of  Review:  Extension. 

Title:  U.S.  Information  Rettmi-Trust 
^counulation  of  Charitable  Amoimts. 

Description:  Form  1041-A  is  used  to 
report  the  information  required  in  26 
U.S.C.  6034  concerning  accumulation 
and  distribution  of  charitable  amounts. 


The  data  is  used  to  verify  that  amounts 
for  which  a  charitable  deduction  was 
allowed  are  used  for  charitable 
purposes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  18,000. 

Estimated  Rurden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 24  hr.,  9  min. 
Learning  about  the  law  or  the  form — 3 

hr.,25min. 
Preparing  the  form — 8  hr.,  37  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 1  hr.,  20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Rurden:  675,900  hoius. 

OMB  Number:  1545-1204. 

Form  Number:  IRS  Form  8823. 

Type  of  Review:  Extension. 

Title:  Low-Income  Housing  Credit 
Agencies  Report  of  Noncompliance  of 
Building  Disposition. 

Description:  Form  8823  is  used  by 
housing  agencies  to  report 
noncompliance  with  the  low-income 
housing  provisions  of  Code  section  42. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 7  hr.,  39  min. 
Learning  about  the  law  or  the  form — 30 

min. 
Preparing  and  sending  the  form  to  the 

IRS— 39  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  175,800  hours. 

OMB  Number:  1545-1385. 

Regulation  Project  Number:  GL-238- 
88  Final. 

Type  of  Review:  Extension. 

Title:  Preparer  Penalties — Manual 
Signature  Requirement. 

Description:  The  reporting 
requirements  affect  returns  preparers  of 
fiduciary  returns.  They  will  be  required 
to  submit  a  list  of  the  names  and 
identifying  numbers  of  all  fiduciary 
returns  which  are  being  filed  with  a 
facsimile  signature  of  the  returns 
preparer. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  17 
minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  25,825  hours. 


OMB  Number:  1545-1485. 

Regulation  Project  Number:  PS-4-96 
Final. 

Type  of  Review:  Extension. 

Title:  Sale  of  Residence  From 
Qualified  Personal  Residence  Trust. 

Description:  Internal  Revenue  Code 
section  2702(a)(3)  provides  special 
favorable  valuation  rules  for  valuing  the 
gift  of  a  personal  residence  trust. 
Regulation  section  25.2702-5(a)(2) 
provides  that  if  the  trust  fails  to  comply 
with  the  requirements  contained  in  the 
regulations,  the  trust  will  be  treated  as 
complying  if  a  statement  is  attached  to 
the  gift  tax  return  reporting  the  gift 
stating  that  a  proceeding  has  been 
conunenced  to  reform  the  instrument  to 
comply  with  the  requirements  of  the 
regulations. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  3  hoius  and  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
625  hoiu^. 

OMB  Number:  1545-1493. 

Regulation  Project  Number:  PS-7-89 
Final. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Gain  From  the 
Disposition  of  Interest  in  Certain 
Natural  Resoiux;e  Recapture  Property  by 
S  Corporations  and  Their  Shareholders. 

Description:  The  regulation  prescribes 
rules  under  section  1254  relating  to  the 
treatment  by  S  corporations  and  their 
shareholders  of  gain  from  the 
disposition  of  natural  resoiuce  recapture 
property  and  fi<om  the  sale  or  exchange 
of  S  corporation  stock. 

Shareholders  that  sell  or  exchange 
stock  may  submit  a  statement  to  rebut 
presumption  of  gain  treatment. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hoiu. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

OMB  Number:  1545-1643. 

Regulation  Project  Number:  REG- 
209484-87  Final. 

Type  of  Review:  Extension. 

Title:  Federal  Insurance  Contributions 
Act  (FICA)  Taxation  of  Amounts  Under 
Employee  Benefit  Plan. 

Description:  This  regvdation  provides 
guidance  as  to  when  amoimts  of 
deferred  under  or  paid  from  a 
nonqualified  deferred  compensation 
plan  are  taken  into  account  as  wages  for 
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purposes  of  the  employment  taxes 
imposed  by  the  Federal  Insurance 
Contributions  Act  (PICA).  Section 
31.3121(v)(2)-l{a)(2)  requires  that  the 
material  terms  of  a  plan  be  set  forth  in 
writing. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  hours. 

Frequency  of  Response:  On  occasion, 
Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  12,500  hoius. 

OMB  Number:  1545-1759. 

Fonn  Number:  IRS  Form  720X. 

Type  of  Review:  Extension. 

Title:  Amended  Quarterly  Federal 
Excise  Tax  Return. 

Description:  Representatives  of  the 
motor  fuel  industry,  statement 
governments,  and  the  Federal 
government  are  working  to  ensure 
compliance  with  excise  taxes  on  motor 
fuels.  This  joint  effort  has  resulted  in  a 
system  to  track  the  movement  of  all 
product  to  and  from  terminals.  Form 
720-TO  is  an  information  return  that 
will  be  used  by  terminal  operators  to 
report  their  monthly  receipts  and 
disbursements  of  products. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  4  hoiirs,  59 
minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  152,460  hours. 

OMB  Number:  1545-1763. 

Fonn  Number:  IRS  Form  8302. 

Type  o/fleview;  Extension. 

Title:  Direct  Deposit  of  Refund  of  Si 
Million  or  More. 

Description:  This  form  is  used  to 
request  a  deposit  of  a  tax  refund  of  $1 
million  or  more  directly  into  an  account 
at  any  U.S.  bank  or  other  financial 
institution. 

Respondents:  Business  or  other  for- 
profit.  Individual  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  400. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 1  hr.,  25  min. 
Learning  about  the  law  or  the  form — 30 

min. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 33  min. 

Frequency  of  Response:  On  occasion. 
Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  988  hours. 


Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  02-14641  Filed  6-10-02;  8:45  am) 
B«XmGCOOE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  3,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  11,  2002  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0014. 

Fonn  Number:  IRS  Form  637. 

Type  of  Review:  Extension. 

Title:  Application  for  Registration  (For 
Certain  Excise  Tax  Activities). 

Description:  Form  637  is  used  to 
apply  for  excise  tax  registration.  The 
registration  applies  to  a  person  required 
to  be  registered  under  Internal  Revenue 
Code  (IRC)  section  4101  for  purposes  of 
the  federal  excise  tax  on  taxable  fuel 
imposed  by  IRC  4041  and  4081;  and  to 
certain  manufacturers  or  sellers  and 
purchasers  that  must  register  under  IRC 
4222  to  be  exempt  from  the  excise  tax 
on  taxable  articles.  The  data  is  used  to 
determine  if  the  applicant  qualifies  for 
exemption.  Taxable  fuel  producers  are 
required  by  IRC  4101  to  register  with  the 
Service  before  incurring  any  tax 
liability. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping — 10  hr.,  17  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  41  min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  56  min. 

Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  27,800  hours. 

OMB  Number:  1545-1381. 

Regulation  Project  Number:  CO-49-  . 
88  Final. 

Type  of  Review:  Extension. 

Title:  Limitations  on  Corporate  Net 
Operating  Loss. 

Description:  This  regulation  provides 
rules  for  the  allocation  of  a  loss 
corporation's  taxable  income  or  net 
operating  loss  between  the  periods 
before  and  after  an  ownership  changes 
under  section  382  of  the  Code, 
including  an  election  to  make  the 
allocation  based  on  a  closing  of  the 
books  as  of  the  change  date. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion, 
Other  (when  needed). 

Estimated  Total  Reporting  Burden: 
200  hours. 

OMB  Number:  1545-1496. 

Regulation  Project  Number:  REG- 
209673-93  Final. 

Type  of  Review:  Extension. 

Title:  Msirk  to  Market  for  Dealers  in 
Securities. 

Description:  Under  section  1.475(b)- 
4,  the  information  required  to  be 
recorded  is  required  by  the  IRS  to 
determine  whether  exemption  from 
mark-to-market  treatment  is  properly 
claimed,  and  will  be  used  to  make  that 
determination  upon  audit  of  taxpayer's 
books  and  records.  Also,  under  section 
1.475(c)-l(a)(3)(iii),  the  information  is 
necessary  for  the  Service  to  determine 
whether  a  consolidated  group  has 
elected  to  disregard  inter-member 
transactions  in  determining  a  member's 
status  as  a  dealer  in  securities. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,400. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  52  minutes. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,950  hours. 

OMB  Number:  1545-1774. 

Regulation  Project  Number:  REG- 
123305-02  (formerly  REG-1 02 305-02) 
NPRM  and  Temporary;  REG-1 02  740-02 
NPRM  and  Temporary  Final. 
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Type  of  Review:  Extension. 

Title:  Loss  Limitation  Rules. 

Description:  The  information  is 
necessary  to  allow  the  taxpayer  to  make 
certain  elections  to  determine  the 
amoimt  of  allowable  loss  under 
§  1.337(d)-2T,  §  1.1502-20  as  currently 
in  effect  or  under  §  1.1502-20  as 
modified;  to  allow  the  taxpayer  to  waive 
loss  carryovers  up  to  the  amount  of  the 
§  1.1502-20(g)  election;  and  to  ensiu-e 
that  loss  is  not  disallowed  imder 
§  1.337(d)-2T  and  basis  is  not  reduced 
under  §  1.337(d)-2T  to  the  extent  the 
taxpayer  establishes  that  the  loss  or 
basis  is  not  attributable  to  the 
recognition  of  built  in  gain  on  the 
disposition  of  an  asset. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
115,000. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Other  (once 
per  transition). 

Estimated  Total  Reporting  Burden: 
30,000  hours. 

OMB  Number:  1545-1776. 

Form  Number:  IRS  Form  1041-N. 

Type  of  Review:  Revision. 

Title:  U.S.  Income  Tax  Return  for 
Electing  Alaska  Native  Settlement 
Trusts. 

Description:  An  Alaska  Native 
Settlement  Trust  (ANST)  may  elect 
under  section  646  to  have  the  special 
income  tax  treatment  of  that  section 
apply  to  the  trust  and  its  beneficiaries, 
liiis  one-time  election  is  made  by  filing 
Form  1041-N  and  the  form  is  used  by 
the  ANST  to  report  its  income,  etc.,  and 
to  compute  and  pay  any  income  tax. 
Form  1041-N  is  also  used  for  the  special 
information  reporting  requirements  that 
apply  to  ANSTs. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  20. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 32  hr.,  45  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  57  min. 
Preparing  the  form— r3  hr.,  30  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 16  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  770  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  02-14642  Filed  6-10-02;  8:45  am] 
BH.LINQ  CODE  W30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvisw; 
Comment  Request 

June  4,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury.  Room  2110.  1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  July  1 1 ,  2002  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1005. 

Regulation  Project  Number:  PS-62-87 
Final. 

Type  of  Review:  Extension. 

Title:  Low-Income  Housing  Credit  for 
Federally-Assisted  Buildings. 

Description:  The  rule  requires  the 
taxpayer  (low-income  building  owner) 
to  seek  a  waiver  in  writing  from  the  IRS 
concerning  low-income  buildings 
acquired  during  a  special  10-year  period 
in  order  to  avert  a  claim  against  a 
Federal  mortgage  insurance  fund. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  hoius. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,000  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland,  . 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-14643  Filed  6-10-02;  8:45  am] 
Biuma  cooc  4tao-m-f 
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published  Presidential,  Rule,  Proposed  Rule, 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-002N] 

International  Standard-Setting 
Activities 

Correction 

In  notice  document  02-13527 
beginning  on  page  37760  in  the  issue  of 


Thursday,  May  30.  2002.  make  the 
following  corrections: ' 

On  page  37766.  in  the  third  column, 
5th  and  6th  paragraphs  should  read: 
"  Alternate  Delegate" 

"Dr.  Richard  L.  Ellis,  Special 
Assistant,  Office  of  the  Deputy 
Administrator.  Office  of  Public  Health 
and  Science.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Room  322  Aerospace  Center.  1400 
Independence  Ave.  SW.  Washington, 
DC  20250-3700,  Phone:  (202)  690-6474; 
Fax:  (202)  690-6557.  E-mail: 
nchard.ellis@usda.gov" 
"Codex  Committee  on  Food  Additives 
and  Contaminants(Host  Government — 
The  Netherlands)  " 
"U.S.  Delegate" 

"Dr.  Terry  C.  Troxell.  Director.  Office 
of  Plant  and  Dairy  Foods  and  Beverages. 
Center  for  Food  Safety  and  Applied 


Nutrition  (HFS-300).  Food  and  Drug 
Administration,  Harvey  W.  Wiley 
Federal  Building,  5100  Paint  Branch 
Parkway.  College  Park.  MD  20740-3835. 
Phone:  (301)  436-1700;  Fax:  (301)  436- 
2632,  E-mail: 
Terry.  Troxell@cfsan.fda.gov" 

IFR  Doc.  C2-13527  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  1505-01-O 


Tuesday, 
June  11,  2002 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Cellulose 
Products  Manufacturing;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  83 

[FBL-7214-a] 

RIN206O-AH11 

National  Emiaalon  Standards  for 
Hazardous  Air  Pollutants:  Callulose 
Products  Manufacturing. 

agency:  Enviroiimental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
cellulose  products  manufacturing. 
Cellulose  products  manufacturing 
includes  both  the  Miscellaneous  Viscose 
Processes  source  category  and  the 
Cellulose  Ethers  Production  source 
category.  The  Miscellaneous  Viscose 
Processes  source  category  comprises  the 
cellulose  food  casing,  rayon,  cellulosic 
sponge,  and  cellophane  manu&cturing 
industries.  The  Cellulose  Ethers 
Production  source  category  comprises 
the  methyl  cellulose,  hydroxypropyl 
methyl  cellulose,  hydroxypropyl 
cellulose,  hydroxyethyl  cellulose,  and 


carboxymethyl  cellulose  manufacturing 
industries.  The  EPA  has  identified  the 
Miscellaneous  Viscose  Processes  source 
category  and  the  Cellulose  Ethers 
Production  source  category  as  including 
major  soiuxes  of  emissions  of  hazardous 
air  pollutants  (HAP),  such  as  carbon 
disulfide  (CSa),  carbonyl  sulfide, 
ethylene  oxide,  methanol,  methyl 
chloride,  propylene  oxide,  and  toluene. 
The  final  rule  will  implement  section 
112(d)  of  the  Clean  Air  Act  (CAA)  by 
requiring  all  major  sources  to  meet  HAP 
emission  standards  reflecting  the 
application  of  the  maximiun  achievable 
control  technology  (MACT).  The  final 
rule  will  reduce  HAP  emissions  by 
approximately  1,600  megagrams  per 
year  (Mg/yr)  (1,700  tons  per  year  (tpy)). 
In  addition,  the  final  rule  will  reduce 
hydrogen  sulfide  (H2S)  emissions  by 
approximately  410  Mg/yr  (450  tpy). 

EFFECTIVE  DATE:  June  11,  2002. 

ADDRESSES:  Docket  No.  A-99-39 
contains  supporting  information  used  in 
developing  the  promulgated  standards. 
The  docket  is  available  for  public 
inspection  between  8:30  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays,  at  the  following 
address:  U.S.  EPA,  Air  and  Radiation 


Docket  and  Information  Center  (6102), 
401  M  Street  SW.,  Washington,  DC 
20460,  telephone  nimiber  (202)  260- 
7548.  The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall  (ground  floor).  A  reasonable  fee 
may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  concerning 
applicability  and  rule  determinations, 
contact  the  appropriate  State  or  local 
agency  representative.  If  no  State  or 
local  representative  is  available,  contact 
the  EPA  Regional  Office  staff  listed  in 
40  CFR  63.13.  For  information 
concerning  the  analyses  performed  in 
developing  this  rule,  contact  Mr. 
William  Schrock,  U.S.  EPA,  Office  of 
Air  Quality  Planning  and  Standards, 
Organic  Chemicals  Group  (Mail  Code 
C504-04),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  niunber  (919) 
541-5032,  facsimile  number  (919)  541- 
3470,  electronic  mail  address 
schrock.billdepa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  regulated  by  this  action 
include  those  listed  in  the  following 
table. 


Category  . 

r4AiCScode 

Fxampies  of  regulated  entities  .  .  . 

Industry 

326121  

325221  

326199,  325211 _ 

326199 

325199 ~ 

cellulose  food  casing  operatKXis. 
rayon  operatioos. 
cellulosic  sponge  operations, 
cellophane  operations, 
cellulose  ether  operations. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  operation  is  regulated  by 
this  action,  you  should  examine  the 
applicability  criteria  in  §63.5481  of  the 
£bial  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATION  CONTACT  section. 

Judicial  Review.  The  NESHAP  for 
cellidose  products  manufoctiiring  was 
proposed  on  August  28,  2000  (65  FR 
52166).  Today's  action  annoimces  EPA's 
final  decisions  on  the  rule.  Under 
section  307(b)(1)  of  the  CAA,  judicial 
review  of  the  final  rule  is  available  by 
filing  a  petition  for  review  in  the  U.S. 
Coiut  of  Appeals  for  the  District  of 
Columbia  Circuit  by  August  12,  2002. 
Only  those  objections  to  the  rule  which 
were  raised  with  reasonable  specificity 
diuing  the  period  for  public  conunent 
may  be  raised  during  judicial  review. 
Under  section  307(b)(2)  of  the  CAA,  the 


requirements  that  are  the  subject  of 
today's  final  rule  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements.  World  Wide  Web  (WWW). 
In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
final  rule  will  also  be  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (TTO).  Following  the 
Administrator's  signature,  a  copy  of  the 
rule  will  be  posted  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  final  rules  at  http://www.epa.gov/ttn/ 
oarpg/t3pfpr.html.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  Help  Line  at  (919) 
541-5384.  Outline.  The  information 
presented  in  this  preamble  is  organized 
as  follows: 

I.  Background  and  Public  Participation 

Q.  Summary  of  Major  Changes  Since  Proposal 

A.  All  Affected  Sources 

B.  Viscose  Process  Affected  Sources 

C.  Cellulose  Ether  Affected  Sources 


m.  Summary  of  Responses  to  Major 
Comments 

A.  Emission  Limits,  Operating  Limits,  and 
Work  Practice  Standards 

B.  Testing  and  Initial  Compliance 
Requirements 

C.  Continuous  Compliance  Requirements 

D.  Notifications  and  Reports 

IV.  Summary  of  Impacts 

A.  Air  Quality  Impacts 

B.  Cost  Impacts 

C.  Economic  Impacts 

D.  Non-Air  Environmental  Impacts 

E.  Energy  Impacts 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 
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G.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
.1996  (SBREFA),  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 

1.  National  Technology  Transfer  and 

•     Advancement  Act  of  1995 

J.  Congressional  Review  Act 

Background  and  Public  Participation 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
soiuce  categories  and  subcategories.  A 
major  source  of  HAP  is  any  stationary 
source  or  group  of  stationary  sources 
located  within  a  contiguous  area  and 
under  common  control  that  emits  or  has 
the  potential  to  emit  any  single  HAP  at 
a  rate  of  9.1  Mg/yr  (10  tpy)  or  more  or 
any  combination  of  HAP  at  a  rate  of  23 
Mg/yr  (25  tpy)  or  more. 

Section  1 12  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensiu-es  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  five  sovuces  for 
categories  or  subcategories  with  fewer 
than  30  soiu^es). 
I   In  developing  MACT,  we  also 
Consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

On  July  16, 1992  (57  FR  31576),  we 
published  an  initial  list  of  source 
categories  slated  for  regulation  under 
section  112(c)  of  the  CAA.  That  initial 
list  included  the  Cellulose  Food 


Casings,  Rayon,  Cellophane,  Methyl 
Cellulose,  Carboxymethyl  Cellulose,  and 
Cellulose  Ethers  Production  source 
categories.  The  Cellulose  Ethers 
Production  source  category  on  the 
initial  list  included  the  hydroxyethyl 
cellulose,  hydroxypropyl  cellulose,  and 
hydroxypropyl  methyl  cellulose 
manufacturing  industries. 

In  developing  the  proposed  rule  for 
cellulose  products  manufacturing,  we 
identified  another  cellulose  products 
manufacturing  industry,  cellulosic 
sponge  manufacturing,  that  was  not  on 
the  initial  soiute  category  list.  We 
added  Cellulosic  Sponges  to  the  source 
category  list  on  November  18, 1999  (64 
FR  63026]  in  accordance  with  section 
112(c)  of  the  CAA. 

We  proposed  the  standards  for 
cellulose  products  manufacturing  on 
August  28,  2000  (65  FR  52166).  In  the 
proposal,  we  combined  the  various 
cellulose  products  manufacturing 
soiuce  categories  on  the  initial  source 
category  list  with  the  Cellulosic  Sponge 
soiuce  category  to  create  two  new 
source  categories.  Specifically,  we 
combined  the  existing  Cellulose  Food 
Casing,  Rayon,  Cellulosic  Sponge,  and 
Cellophane  source  categories  to  create  a 
new  source  category  which  is  called 
"Miscellaneous  Viscose  Processes."  We 
combined  the  existing  Methyl  Cellulose, 
Carboxymethyl  Cellulose,  and  Cellulose 
Ethers  Production  source  categories  to 
create  a  newly  expanded  "Cellulose 
Ethers  Production"  source  category.  On 
February  12,  2002  (67  FR  6521),  we 
published  an  updated  source  category 
list  that  includes  the  Miscellaneous 
Viscose  Processes  and  Cellulose  Ethers 
Production  source  categories. 

As  in  the  proposal,  the  final  standards 
for  cellulose  products  manufactiuing 
give  most  existing  sources  3  years  from 
the  date  of  promulgation  to  comply.  The 
final  standards  also  give  existing  rayon 
operations  8  years  from  the  date  of 
promulgation  to  comply  with  the  40 
percent  reduction  emission  limit  for 
their  viscose  process  vents.  Sources  that 
begin  construction  or  reconstruction 
after  August  28,  2000  must  copiply  with 
the  standards  for  new  sources  by  June 
11,  2002  or  upon  startup,  whichever  is 
later. 

Emission  limits,  operating  limits,  and 
work  practice  standards,  as  well  as 
initial  and  continuous  compliance 
requirements,  and  notification, 
reporting,  and  recordkeeping 
requirements  are  included  in  the  final 
rule.  All  of  these  components  are 
necessary  to  ensiu-e  that  sources  comply 
with  the  standards  both  initially  and 
over  time.  However,  we  have  made 
every  effort  to  simplify  the  requirements 
in  the  rule. 


The  preamble  for  the  proposed 
standards  described  the  rationale  for  the 
proposed  standards.  Public  comments 
were  solicited  at  the  time  of  proposal. 
The  public  comment  period  lasted  from 
August  28,  2000  to  October  27.  2000. 
Industry  representatives,  regulatory 
agencies,  environmental  groups,  and  the 
general  public  were  given  the 
opportunity  to  comment  on  the 
proposed  rule  and  to  provide  additional 
information  during  and  after  the  public 
comment  period.  Although  we  offered  at 
proposal  the  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
rule,  no  one  requested  a  hearing,  and  a 
hearing  was  not  held. 

We  received  a  total  of  23  letters 
containing  comments  on  the  proposed 
rule  during  and  after  the  public 
comment  period.  Conunenters  included 
individual  cellulose  products 
manufactiuing  companies,  industry 
trade  associations,  and  an  association  of 
State  and  local  regulatory  agencies. 
Today's  final  rule  reflects  our  full 
consideration  of  all  of  the  comments 
received.  Major  public  comments  on  the 
proposed  rule,  along  with  our  responses 
to  those  comments,  are  summarized  in 
this  preamble.  See  the  Summary  of 
Public  Comments  and  Responses 
memorandimi  for  a  more  detailed 
discussion  of  public  comments  and  our 
responses  (Docket  No.  A-99-39). 

II.  Summary  of  Major  Changes  Since 
Proposal 

The  major  changes  made  to  the 
proposed  rule  based  on  public 
comments  are  described  in  the  sections 
below.  A  more  comprehensive  siunmary 
of  changes  can  be  found  in  Docket  No. 
A-99-39. 

A.  All  Affected  Sources 

In  today's  final  rule,  we  have  added 
an  exemption  for  research  and 
development  facilities.  We  have  revised 
the  definition  for  "process  vent"  to 
include  exemptions  for  small  vents  with 
very  low  concentrations  and  flow  rates. 
We  have  added  a  section  that  discusses 
the  overlap  between  the  requirements  of 
the  final  rule  and  the  requirements  of 
other  rules. 

We  have  added  definitions  for 
"process  unit"  and  revised  definitions 
for  "operation"  for  the  various  viscose 
process  and  cellulose  ether  industries  to 
provide  greater  clarification  of  what  is 
covered  under  the  final  rule.  Each 
process  imit  includes  all  equipment 
used  to  manufacture  the  respective 
products  and  any  associated  storage 
vessels,  liquid  streams  in  open  systems, 
and  equipment  components.  Each 
operation  includes  the  collection  of  the 
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respective  process  units  and  other 
equipment,  including  heat  exchanger 
systems,  wastewater  and  waste 
management  units,  and  cooling  towers. 

Consistent  with  the  revised 
deBnitions  for  "operation"  for  the 
various  viscose  process  and  cellulose 
ether  industries,  we  have  adopted  work 
practice  standards  for  heat  exchanger 
systems  from  40  CFR  63.104.  For  all 
affected  sources  with  a  closed-vent 
system  containing  a  bypass  line  that 
could  divert  a  vent  stream  away  from  a 
control  device,  we  have  adopted  work 
practice  standards  for  bypass  lines  from 
40  CFR  63.148.  In  order  to  provide  this 
exemption,  we  have  adopted  the  related 
work  practice  standards  for  closed-vent 
systems  from  40  CFR  63.148.  We  have 
also  adopted  the  applicable  initial  and 
continuous  compliance  provisions, 
reporting  and  recordkeeping  provisions, 
and  definitions  associated  with  heat 
exchanger  systems,  bypass  lines,  and 
closed-vent  systems  from  40  CFR  part 
63,  subparts  F  and  G  of  the  Hazardous 
Organic  NESHAP  (HON). 

We  have  reduced  the  number  of 
biofilter  operating  limits  to  three 
(pressure  drop,  inJet  gas  temperature, 
and  effluent  pH),  which  would  be  less 
burdensome  and  more  easily 
measurable  than  the  eight  operating 
limits  at  proposal.  We  have  also  added 
alternative  parameters  for  condensers 
(outlet  liquid  temperature)  and 
scrubbers  (conductivity  and  alkalinity). 

We  have  clarified  the  proposed 
performance  test  requirements  to 
require  that  all  affected  sources 
conducting  a  performance  test  only  test 
the  inlet  and  outlet  of  their  control 
device.  We  are  not  requiring  sources  to 
test  their  imcontroUed  stacks.  We  have 
revised  the  batch  process  vent  testing 
provisions,  replacing  the  worst-case 
testing  provisions  adopted  from  40  CFR 
63.1257  with  alternative  testing 
provisions  adopted  from  40  CFR  63.490. 
We  have  added  two  volimtary 
consensus  standards  as  alternatives  to 
EPA  Methods  3B  and  18.  We  have 
added  performance  test  exemptions  for 
boilers,  process  heaters,  and  hazardous 
waste  incinerators  that  meet  certain 
conditions  specified  in  the  final  rule. 
We  have  clarified  the  initial  compliance 
requirements  to  state  that  sources  are 
not  required  to  conduct  a  performance 
test  to  determine  the  flare  control 
efficiency,  based  on  the  assumption  that 
a  properly  operated  flare  will  achieve  an 
emission  reduction  of  98  percent. 
-     We  have  changed  the  deadline  for 
conducting  the  initial  compliance 
demonstration  from  180  days  before  to 
180  days  after  the  compliance  date.  To 
enable  affected  sources  to  demonstrate 
compliance  between  the  compliance 


date  and  the  date  of  the  initial 
compliance  demonstration,  we  have 
added  a  provision  requiring  sources  to 
maintain  an  operation  and  maintenance 
(O&M)  log  of  the  process  and  emissions 
control  equipment  during  this  period. 

We  have  adopted  the  methods  in  40 
CFR  63.505  for  determining  operating 
limits  to  allow  sources  to  establish 
operating  limits  for  batch  process  vents 
based  on  the  average  of  all  values 
obtained  during  the  compliance 
demonstration  and  to  establish 
operating  limits  for  continuous  process 
vents  (and  combined  batch  and 
continuous  process  vents)  based  on  the 
average  of  the  maximum  (or  minimum) 
values  of  the  parameter. 

For  those  sources  that  decide  to  use 
continuous  emissions  monitoring 
systems  (CEMS)  to  demonstrate 
compliance,  we  have  added  CEMS 
performance  specifications, 
recordkeeping  and  reporting  provisions, 
and  monitoring  installation,  operation, 
and  maintenance  provisions.  We  have 
replaced  the  proposed  requirement  for 
3-hour  averages  of  recorded  readings 
with  daily  averages.  We  have  changed 
the  proposed  data  availability 
requirement  for  valid  hourly  data  bom 
66  percent  of  every  averaging  period 
(e.g.,  two  valid  hourly  values  for  a  3- 
hour  averaging  period)  to  75  percent  of 
the  hoiirs  during  an  operating  day.  A 
valid  hour  of  data  means  that  sources 
must  have  data  for  all  15-minute  periods 
that  were  not  excluded  for  no  flow. 

We  have  revised  the  submittal  date  for 
the  notification  of  compliance  status 
(NOCS)  report  to  require  that  it  be 
submitted  240  days  after  the  compliance 
date,  rather  than  60  days  after 
completion  of  the  initial  performance 
test  or  30  days  after  completion  of  the 
initial  compliance  demonstration.  In 
this  way,  if  sources  conduct  more  than 
one  test  or  other  compliance 
demonstration,  they  would  not  have  to 
submit  multiple  NOCS  reports  at 
different  times. 

We  have  also  replaced  the 
requirement  that  sources  submit 
immediate  startup,  shutdown,  and 
malfunction  (SSM)  reports  if  they  take 
actions  inconsistent  with  this  SSM  plan. 
Now,  sources  must  submit  those  reports 
with  the  next  semiannual  compliance 
report. 

We  have  extended  the  report  filing 
deadline  for  semiannual  compliance 
reports  from  30  to  60  days  after  the  end 
of  the  compliance  period,  consistent 
with  40  CFR  part  63,  subpart  G  HON, 
because  some  sources  are  subject  to 
several  NESHAP. 


B.  Viscose  Process  Affected  Sources 

We  have  revised  the  proposed  55 
percent  reduction  emission  limit  for 
viscose  process  vents  at  existing  rayon 
operations.  In  today's  final  rule,  we  are 
requiring  existing  rayon  operations  to 
meet  a  two-stage  emission  reduction 
requirement — 35  percent  reduction 
within  3  years  after  the  effective  date 
and  40  percent  reduction  within  8  years 
after  the  effective  date.  We  have  revised 
the  compliance  dates  for  existing  rayon 
operations  accordingly.  We  have  also 
revised  the  proposed  85  percent 
reduction  emission  limit  for  viscose 
process  vents  at  cellophane  operations. 
In  today's  final  rule,  we  are  requiring 
cellophane  operations  to  meet  a  75 
percent  reduction  emission  limit. 

We  have  added  a  fourth  alternative 
standard  for  CS2  unloading  and  storage 
operations  that  allows  affected  sources 
to  comply  by  installing  a  nitrogen 
luiloading  system  and  obtaining  a  0.045 
percent  reduction  from  viscose  process 
vents.  We  have  also  added  initial  and 
continuous  compliance  provisions  and 
recordkeeping  provisions  that 
correspond  to  diis  alternative.  We  have 
clarified  that  the  83  percent  reduction 
emission  limit,  and  the  corresponding 
initial  and  continuous  compliance 
provisions,  for  CS2  unloading  and 
storage  operations  apply  to  affected 
sources  using  an  alternative  control 
technique  not  listed  in  the  final  rule. 

We  have  revised  the  initial 
compliance  demonstration  requirements 
to  require  viscose  process  affected 
sources  to  conduct  a  month-long 
compliance  demonstration  to 
demonstrate  initial  compliance,  as 
opposed  to  the  3-hour  performance  test 
specified  at  proposal.  "The  sources 
would  report  the  results  of  the  initial 
compliance  demonstration  in  the  NOCS 
report  and  keep  records  of  the  initial 
compliance  demonstration.  The  sources 
would  also  establish  their  operating 
limits  over  the  period  of  the  month-long 
compliance  demonstration. 

Affected  sources  that  use  recovery 
devices  and/or  process  changes  to  meet 
the  applicable  emission  limit  would 
demonstrate  initial  compliance  during 
the  month-long  compliance 
demonstration  using  information  on  raw 
material  receipts,  measured  CS2 
recovered,  etc.,  in  their  material  balance 
calculations  to  determine  their  overall 
percent  reduction  in  emissions.  No 
recovery  device  testing  would  be 
necessary. 

Affected  sources  that  must  use  non- 
recovery  control  devices  to  meet  the 
applicable  emission  limit  would  be 
required  to  conduct  a  performance  test 
to  determine  the  control  efficiency  of 
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heir  non-recovery  control  device.  The 
sources  would  incorporate  this  control 
efficiency  information  into  their 
material  balance  calculations,  which 
they  would  use  during  the  month-long 
compliance  demonstration  to  determine 
their  overall  percent  reduction  in 
emissions. 

C.  Cellulose  Ether  Affected  Sources 

In  today's  final  rule,  we  have  revised 
the  definition  for  "cellulose  ether 
process"  to  specifically  exclude  solids 
handling  steps  downstream  of  the 
drying  process.  We  have  replaced  40 
CFR  part  65,  subpart  F  (Consolidated 
Air  Rule),  with  40  CFR  part  63,  subpart 
UU  (Generic  MACT  NESHAP).  as  an 
alternative  to  40  CFR  part  63,  subpart  H 
(HON),  for  equipment  leak  provisions. 
We  have  added  work  practice  standards 
for  maintenance  wastewater  from  40 
CFR  63.105  and  liquid  streams  in  open 
systems  from  40  CFR  63.149.  We  have 
also  adopted  the  applicability 
provisions,  initial  and  continuous 
compliance  provisions,  reporting  and 
recordkeeping  provisions,  and 
definitions  associated  with  equipment 
leaks,  wastewater,  and  liquid  streams  in 
open  systems  from  40  CFR  part  63, 
subparts  F,  G,  and  H  of  the  HON. 

We  have  eliminated  the  proposed 
requirement  for  cellulose  ether  affected 
sources  to  demonstrate  continuous 
compliance  by  complying  with  an 
ongoing  99  percent  reduction 
determination.  However,  these  sources 
must  still  comply  with  the  applicable 
operating  limits  to  demonstrate 
continuous  compliance.  We  have  added 
initial  and  continuous  compliance 
requirements  and  recordkeeping 
requirements  for  sources  using  extended 
cookout  to  comply  with  the  99  percent 
reduction  emission  limit.  We  have 
added  a  voluntary  consensus  standard 
as  an  alternative  to  EPA  Method  624. 


II 


in.  Summary  of  Responses  to  Mafor 
Comments 

This  section  summarizes  major 
comments  we  received  on  the  proposed 
rule  and  oiu'  responses  to  those 
comments.  Only  those  major  comments 
that  resulted  in  an  appreciable  change  to 
the  proposed  rule  are  included.  A  more 
comprehensive  summary  of  comments 
and  responses  can  be  found  in  Docket 
No.  A-99-39. 

A.  Emission  Limits,  Operating  Limits, 
and  Work  Practice  Standards 

Comment:  One  commenter  did  not 
support  the  process  vent  MACT  floor  for 
rayon  operations  (55  percent  reduction). 
The  conunenter  stated  that  selecting  the 
highest  CS2  recovery  operation  as  the 
MACT  floor  is  not  appropriate  because 


both  rayon  operations  have  control 
equipment  in  place.  The  commenter 
stated  that  the  fairest,  most  equitable 
approach  would  be  to  average  the  25 
and  55  percent  control  levels  of  the  two 
rayon  operations,  resulting  in  an  average 
40  percent  MACT  floor  control  level 
which  the  commenter  felt  their  rayon 
operation  could  meet  with  available 
technology.  The  commenter  estimated 
that,  because  of  their  fragile  business 
environment,  a  35  percent  reduction  is 
the  maximum  that  their  rayon  operation 
could  achieve  in  the  next  3  years,  and 
they  requested  an  additional  5  years  (8 
years  total)  to  make  the  additional 
investment  to  meet  a  40  percent  MACT 
floor  control  level. 

Response:  Due  to  the  shutdov«i  of  the 
MACT  floor  rayon  operation,  the 
commenter's  lesser-controlled  rayon 
operation  is  the  only  remaining  rayon 
operation  in  the  United  States.  Because 
the  shutdown  occurred  after  proposal, 
we  have  the  option  of  keeping  the 
current  55  percent  reduction  as  the 
MACT  floor  or  establishing  a  less 
stringent  MACT  floor.  In  light  of  the 
shutdown  of  the  only  other  rayon 
operation  providing  information 
regarding  available  control  technology, 
we  have  decided  to  establish  a  less 
stringent  MACT  floor  (40  percent), 
which  the  commenter  stated  would  be 
achievable  with  available  technology. 
This  less  stringent  MACT  floor  is  higher 
than  the  25  percent  control  level 
achieved  by  the  commenter's  rayon 
operation  at  proposal.  Based  on  the 
information  provided  by  the 
commenter,  we  have  decided  to 
implement  a  staged  reduction  strategy  to 
facilitate  the  remaining  rayon 
operation's  achieving  the  40  percent 
MACT  floor  control  level.  In  today's 
final  rule,  we  are  requiring  the 
remaining  rayon  operation  to  achieve  a  , 
35  percent  reduction  by  3  years  after  the 
effective  date  and  achieve  a  40  percent 
reduction  5  years  later  (8  years  after  the 
effective  date). 

Comment:  One  commenter  stated  that 
the  85  percent  MACT  floor  control  rate 
for  viscose  process  vents  at  cellophane 
operations  is  overstated.  The  commenter 
stated  that  because  theirs  is  the  only 
cellophane  operation  in  the  United 
States,  the  MACT  floors  for  the 
cellophane  industry  should  be  based  on 
the  information  that  they  submitted  and 
should  reflect  their  source's  current 
operational  status.  The  commenter 
noted  that  the  85  percent  control  rate 
was  based  on  information  that  they 
submitted  in  their  response  to  EPA's 
section  114  information  collection 
request  (ICR),  and  their  company  had 
been  operating  the  cellophane  operation 
for  only  a  few  months  when  the  ICR  was 


issued.  The  commenter  stated  that  they 
did  not  have  long-term  data  on  sulfide 
control  rates  or  operational  parameters 
at  the  time,  so  they  determined  the 
sulfide  control  rate  for  their  section  114 
ICR  response  using  annualized 
engineering  estimates  based  on  their 
best  estimate  of  actual  operating 
conditions  at  the  source.  Based  on  new 
data,  which  they  provided  to  EPA,  the 
commenter  calculated  that  their 
cellophane  operation  actually  controls 
approximately  75  to  80  percent  of  total 
uncontrolled  sulfide  emissions.  The 
commenter  recommended  that  the 
MACT  floor  control  rate  be  reduced  to 
75  percent  to  accurately  reflect  their 
source's  current  operational  status, 
taking  into  accoimt  variability  in  the 
emission  control  rate. 

Response:  We  agree  with  the 
commenter  that  the  proposed  MACT 
floor  control  rate  is  overstated.  We  have 
examined  the  corroborating  data 
provided  by  the  commenter,  agree  with 
the  findings,  and  have  revised  the 
process  vent  MACT  floor  and  emission 
limit  for  the  cellophane  industry  to 
require  75  percent  control  of  sulfide 
emissions, 

Comment:  Two  commenters  noted 
that,  in  estabUshing  MACT  standards  for 
CS2  unloading  and  storage  operations, 
EPA  failed  to  address  the  situation  in 
which  a  nitrogen  control  system 
includes  CS2  unloading  but  not  CS2 
storage.  One  of  the  commenters 
requested  that  EPA  add  a  fourth 
compliance  option  to  account  for  this 
situation  and  allow  the  reduction  of 
emissions  from  the  process  vents  by  the 
appropriate  amoimt.  The  commenter 
noted  that  their  source  has  installed  a 
nitrogen  system  for  CS2  imloading  but  is 
keeping  the  existing  water  system  for 
CS2  storage.  The  commenter  stated  that 
EPA  should  provide  appropriate  credit 
for  this  nitrogen  imloading  system. 
Analyses  by  the  commenter  on  the 
amount  of  CS2  emitted  frtim  their 
storage  tanks  during  tank  car  unloading 
suggested  that  the  additional  reduction 
of  emissions  from  the  process  vents 
should  be  0.045  percent. 

Response:  We  agree  with  the  request 
from  the  commenter  for  a  fourth 
alternative  for  sources  with  nitrogen 
unloading  but  no  nitrogen  padding  for 
CS2  storage.  The  fourth  alternative 
requires  affected  sources  to  install  a 
nitrogen  unloading  system  and  reduce 
emissions  from  process  vents  by  0.045 
percent,  which,  based  on  the 
commenter's  data,  is  equivalent  to  the 
emission  reduction  achieved  by 
converting  from  water  padding  to 
nitrogen  padding  for  CS2  storage. 
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B.  Testing  and  Initial  Compliance 
Requirements 

Comment:  Several  commenters  from 
the  viscose  process  industry  objected  to 
the  initial  performance  testing 
requirements  in  the  proposed  rule. 
Pointing  out  that  their  operations  have 
multiple  stacks,  process  vents,  and 
control  devices,  the  commenters  stated 
that  performing  tests  on  all  of  these 
simultaneously  would  be  impractical 
and  expensive.  Commenters  noted  that 
the  low  flow  and  high  humidity  typical 
of  viscose  process  vents  would  make  it 
difficult  to  obtain  a  flow  sufficient  for 
testing.  Commenters  also  pointed  out 
that  EPA's  testing  approach  would  yield 
a  highly  concentrated  CS2  emission 
stream,  but  EPA's  test  method  (EPA 
Method  15  in  Appendix  A  of  40  CFR 
part  60)  is  designed  for  relatively  low 
pollutant  concentrations.  One 
commenter  stated  that  the  inlet/outlet 
testing  approach  is  irrelevant  where  the 
entire  operation  serves  as  the  control 
device,  and  CS2  is  being  removed 
throughout  the  process.  Commenters 
also  stated  that  the  initial  performance 
testing  requirements  in  the  proposed 
rule  would  be  dangerous  to  implement. 
They  pointed  out  that  EPA  Method  15 
would  require  drilling  holes  and 
inserting  a  heated  probe  into  the  lines 
before  and  after  the  control  device;  these 
procedures  would  allow  leakage  of  air 
into  the  system  and  invite  the  risk  of  fire 
and  explosion  because  of  CS2's  wide 
flammable  range,  very  low  autoignition 
.  temperature,  and  very  low  autoignition 
energy. 

Three  commenters  indicated  that  the 
initial  performance  testing  requirements 
are  also  inconsistent  with  the  material 
balance  approach  which  is  the  method 
EPA  used  to  establish  the  cellulose 
MACT  standards  and  the  required 
method  for  viscose  process  affected 
sources  to  demonstrate  ongoing 
compliance  with  the  cellulose  MACT 
standards.  The  commenter  stated  that  it 
would  make  sense  to  require  the 
demonstration  of  initial  compliance  to 
be  on  the  same  basis  as  the 
demonstration  of  ongoing  compliance. 

Two  commenters  stated  that  it  would 
also  be  difficult  to  get  a  meaningful 
range  of  monitoring  parameter  values 
from  three  short  tests.  One  of  the 
commenters  stated  that  monitoring 
parameter  values  should  be  established 
based  on  data  from  performance  tests 
conducted  over  a  longer  period,  such  as 
1  month.  The  two  commenters  stated 
that  a  longer  test  period  is  necessary, 
particularly  since  continuous 
compliance  with  the  various  percent 
emission  reduction  requirements  in  the 


rule  is  based  on  a  6-month  rolling 
average. 

Response:  We  acknowledge  that  the 
initial  compliance  requirements  should 
be  revised  for  greater  clarity.  For  today's 
final  rule,  we  are  requiring  viscose 
process  affected  sources  to  demonstrate 
their  initial  compliance  with  the 
applicable  percent  reduction  emission 
limit  by  conducting  a  month-long 
compliance  demonstration  using  a 
material  balance  for  their  sources.  This 
approach  is  consistent  with  the  material 
balance  approach  presented  by  the 
commenters.  This  material  balance 
requirement  would  not  apply  to 
cellulose  ether  affected  sources.  For 
those  viscose  process  affected  sources 
that  use  recovery  devices  (e.g.,  carbon 
adsorbers,  condensers,  or  oil  absorbers) 
and/or  process  changes  to  meet  the 
applicable  emission  limit,  initial 
compliance  would  be  demonstrated 
during  the  month-long  compliance 
demonstration  with  material  balance 
calculations  using  raw  material  receipts, 
measured  CS2  recovered,  etc.  No 
recovery  device  testing  would  be 
necessary.  For  those  viscose  process 
affected  soiuces  that  must  use  non- 
recovery  control  devices  (e.g.,  biofilters, 
flares,  scrubbers,  or  thermal  oxidizers) 
to  meet  the  applicable  emission  Umit, 
testing  would  be  required  at  the  inlet 
and  outlet  of  the  non-recovery  control 
devices  to  determine  the  control 
efficiency  of  the  non-recovery  control 
devices.  Testing  would  not  be  required 
at  imcontroUed  stacks.  The  viscose 
process  affected  sources  would 
incorporate  the  control  efficiency 
information  from  the  performance  test 
into  their  material  balance  calculations, 
which  they  would  then  use  during  the 
month-long  compliance  demonstration 
to  determine  their  overall  percent 
reduction  in  emissions. 

We  disagree  with  the  commenters' 
assumption  that  they  would  need  to  test 
everything  at  their  operations 
simultaneously.  We  also  disagree  with 
the  commenters'  assertions  that  EPA 
Method  15  cannot  be  used  on  viscose 
process  streams  because  of  the  high 
concentration  of  CS2  in  the  streams. 
Sources  should  be  able  to  simply  dilute 
the  emission  stream  sample  prior  to  the 
analysis.  Regarding  the  commenters' 
other  concerns  about  using  EPA  Method 
15,  viscose  process  affected  sources  are 
not  limited  to  using  EPA  Method  15  to 
measure  the  emissions  at  the  inlet  and 
outlet  of  the  control  device.  Sources  are 
being  given  the  option  to  use  an  EPA- 
approved  alternative  test  method  or 
emissions  monitoring  devices  such  as 
CEMS  to  measure  the  inlet  and  outlet 
emissions  and  determine  the  control 
efficiency. 


Comment:  Three  commenters 
questioned  EPA's  use  of  provisions  from 
40  CFR  part  63,  subpart  GGG 
(Pharmaceuticals  NESHAP)  regarding 
worst-case  testing  conditions  for  batch 
process  vents.  Noting  that  this 
requirement  applies  only  to  vents  with 
control  devices,  two  of  the  commenters 
argued  that  the  concept  of  a  worst-case 
scenario  is  not  appropriate  for  the 
viscose  process  industries,  where  the 
vents  are  uncontrolled.  One  of  these  two 
commenters  also  noted  that,  because 
CS2  is  emitted  during  only  certain 
portions  of  the  production  cycle,  the 
worst-case  emission  scenario  lasts  only 
for  a  matter  of  minutes,  so  extrapolating 
from  this  scenario  would  result  in  a  very 
elevated,  artificial  emission  level.  The 
two  commenters  stated  that  measuring 
the  total  amount  of  HAP  emitted  over  a 
cycle  is  the  only  appropriate  way  to 
measure  CS2  emissions  from  viscose 
process  vents,  rather  than  some  artificial 
worst-case  scenario.  According  to  one  of 
the  commenters,  variations  inherent  in 
the  viscose  process  make  it  impossible 
to  identify  a  representative  cycle  in 
advance,  but  these  variations  could  be 
accounted  for  more  effectively  over  a 
longer  period,  such  as  a  month-long 
compliance  determination. 

A  third  commenter  stated  that  in 
order  to  generate  the  absolute  worst-case 
conditions  required  under  40  CFR  part 
63,  subpart  GGG,  they  would  have  to 
change  the  way  their  processes  nm, 
which  could  include  running  at 
maximum  production  rates,  making  the 
highest-HAP  recipe,  or  changing  process 
variables  to  generate  the  highest-HAP 
emission  stream.  According  to  the 
commenter,  these  situations  could  result 
in  substantial  amounts  of  imordered  or 
off-spec  product,  causing  severe 
financial  hardship  as  well  as 
environmental  impacts  from  the 
disposal  of  the  imwanted  product  and 
the  artificially  increased  HAP  emissions 
from  performing  the  test.  Finally, 
putting  their  equipment  imder  uniisual 
stress  could  result  in  expensive 
breakdowns  or  even  hazards  to  safety  or 
the  environment.  As  one  alternative,  the 
commenter  suggested  that  EPA  defer 
entirely  to  40  CFR  part  63,  subpart  U 
(Group  I  Poljmiers  and  Resins  (P&R  I) 
NESHAP)  or  subpart  JJJ  (Group  IV 
Polymers  and  Resins  (P&R  IV)  NESHAP) 
for  all  batch  process  vent  testing 
requirements.  The  commenter  stated 
that  these  provisions  would  still  require 
them  to  conduct  the  test  diuing  the  most 
rigorous  conditions  but  would  not 
damage  their  equipment  or  make 
unwanted  products. 

Response:  In  response  to  the  various 
comments,  we  have  decided  to  replace 
the  worst-case  testing  provisions  in  40 
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CFR  part  63,  subpart  GGG 
(Pharmaceuticals  NESHAP),  with 
alternative  batch  process  vent  testing 
provisions  in  40  CFR  part  63,  subpart  U 
(P&R  I  NESHAP).  Similar  to  the 
approach  in  subpart  GGG,  this  approach 
would  still  require  industry  to  conduct 
the  performance  test  during  the  most 
rigorous  conditions.  This  change  should 
address  the  concerns  voiced  by  all  of  the 
commenters. 

As  we  have  already  noted  in  another 
response,  viscose  process  affected 
sources  that  use  recovery  devices  and/ 
or  process  changes  to  meet  the 
applicable  emission  limit  would 
demonstrate  initial  compliance  during 
the  month-long  compliance 
demonstration  with  material  balance 
calculations,  using  information  about 
raw  material  receipts,  measured  CSj 
recovered,  etc.  No  recovery  device 
testing  would  be  necessary. 

Comment:  Several  commenters  stated 
that  the  testing  requirements  diuing  the 
initial  compliance  demonstration  create 
problems  with  establishing  operating 
limits.  Two  of  the  commenters  (viscose 
process  operations)  stated  that  it  would 
not  be  possible  to  determine  suitable 
ranges  for  the  operating  limits  during 
only  3  hours  of  testing  in  the  initial 
performance  test.  One  commenter  stated 
that  operating  limits  should  be 
determined  over  a  variety  of  operating 
scenarios  in  order  to  define  the 
boundaries  of  monitoring  parameter 
values  upon  which  to  demonstrate 
compliance.  The  other  commenter 
stated  that  a  test  conducted  over  a 
longer  period,  such  as  1  month,  using 
their  operation's  proposed  material 
balance  method,  would  identify  the  full 
acceptable  range  of  parameter  values  to 
monitor. 

A  third  commenter  (a  cellulose  ether 
operation)  recommended  that  a 
minimum  or  maximum  operating  limit 
be  established  based  on  the  monitoring 
parameter  values  measured  during  the 
performance  test  and  extended  beyond 
those  values  if  it  can  be  demonstrated 
by  engineering  assessments  and/or 
manufacturer's  recommendations  that 
the  luiit  will  still  meet  the  proposed 
standard.  The  commenter  stated  that 
performance  testing  should  not  be' 
required  to  be  conducted  over  the 
source's  entire  operational  range.  The 
conunenter  also  stated  that  affected 
sources  would  have  a  very  narrow 
window  of  compliance  if  monitored 
parameter  data  are  collected  during 
"normal"  operating  conditions  and 
further  "normalized"  by  averaging  all 
the  data  points.  The  commenter  stated 
that  it  must  be  clear  that  all  data  points 
measured  during  the  performance  test 
are  acceptable.  'The  commenter  also 


stated  that  the  source  should  not  be 
required  to  retest  every  time  there  is 
some  normal  variation  in  production 
relative  to  the  conditions  of  the  initial 
performance  test. 

Response:  In  response  to  the  first  two 
commenters  (viscose  process 
operations),  we  have  decided  to  revise 
the  cellulose  rule  tp  allow  viscose 
process  affected  sources  to  establish 
their  operating  limits  over  the  month- 
long  initial  compliance  demonstration, 
which  shoiild  provide  the  sources 
sufficient  time  to  establish  their 
operating  limits. 

In  response  to  one  comment  by  the 
third  commenter  (a  cellulose  ether 
operation),  we  have  decided  to  revise 
the  procediu-es  for  determining 
operating  limits  consistent  with  the 
approach  taken  in  40  CFR  part  63, 
subpart  U  (P&R  I  NESHAP).  For  batch 
process  vents,  we  are  requiring  that 
sources  establish  the  operating  limit 
based  on  the  average  of  all  monitoring 
values  obtained  during  the  performance 
test  (or  month-long  compliance 
demonstration  for  viscose  process 
affected  sources),  consistent  with  the 
approach  in  40  CFR  63.505(b)(3).  For 
continuous  process  vents,  we  are 
requiring  that  the  sources  establish  the 
operating  limit  based  on  the  average  of 
the  maximum  (or  minimum)  values  of 
the  monitoring  parameter  for  the  three 
test  runs  (or  daily  averages  during  the 
compliance  demonstration  for  viscose 
process  affected  sources),  consistent 
with  the  approach  in  40  CFR 
63.505(b)(2),  If  sources  combine  their 
batch  and  continuous  process  vents,  we 
are  requiring  that  they  establish  their 
operating  limit  using  the  continuous 
process  vent  approach. 

In  response  to  another  conunent  by 
the  third  commenter,  testing  would  not 
be  required  over  their  source's  entire 
operational  range.  We  disagree  with  the 
third  commenter's  suggestion  to 
supplement  or  extend  the  values  bom 
the  test  as  in  the  HON.  The  HON  was 
written  that  way  because  we  were  trying 
to  have  the  owner/operator  justify  a 
range,  not  establish  a  limit.  We  have 
also  clarified  that  affected  soiut:es 
would  establish  what  are  considered 
"normal"  operating  conditions  for 
continuous  operation  during  the  initial 
performance  test.  The  sources  would 
then  be  required  to  meet  the  operating 
limits  established  during  the  initial 
performance  test. 

Comment:  Several  commenters 
objected  to  the  proposed  requirement 
for  sources  to  conduct  the  initial 
performance  test  at  least  180  days  before 
the  compliance  date.  Commenters 
argued  that  EPA  had  provided  no 
justffication,  as  required,  for  this 


deviation  from  EPA's  past  practice. 
With  the  notification  of  performance 
test  due  at  least  60  days  before  the 
performance  test,  commenters  stated 
that  this  would  require  sources  to  start 
preparing  for  the  performance  test  240 
to  360  days  prior  to  the  compliance  date 
in  order  to  be  confident  that  the  test  can 
be  passed.  Two  commenters  noted  that 
requests  for  an  alternative  monitoring 
method  may  have  to  occur  even  earlier, 
making  it  imrealistic  for  an  affected 
source  to  apply  for  EPA  approval  to  use 
the  alternative  method  because  of 
insufficient  time  to  obtain  EPA  approval 
and  purchase  and  install  the  alternative 
equipment.  One  commenter  stated  that 
it  makes  more  technical  sense  to 
conduct  a  performance  test  after  the  imit 
is  required  to  be  in  compliance  rather 
than  before.  Therefore,  the  commenters 
recommended  that  EPA  revise  the 
deadline  for  performance  testing 
consistent  with  40  CFR  63.7(a),  which 
requires  an  initial  performance  test  be 
conducted  within  180  days  after  the 
compliance  date. 

Response:  Based  on  these  comments, 
we  have  decided  to  revise  the  proposed 
requirement  and  allow  sources  to 
complete  their  performance  test  or  other 
initial  compliance  demonstration  no 
later  than  180  days  after  the  compliance 
date.  Our  intention  for  requiring  the 
earlier  date  was  to  ensiue  that  sources 
would  be  in  compliance  by  the 
compliance  date  and  allow  sources  to 
avoid  severe  penalties  for 
noncompliance  if  they  found  . 

themselves  out  of  compliance  based  on 
a  test  conducted  180  days  after  the 
compliance  date.  To  ensure  that  a 
record  of  compliance  is  kept  between 
the  complieince  date  and  the  date  that 
operating  limits  are  set  (i.e.,  date  of  the 
performance  test  or  other  initial 
compliance  demonstration),  today's 
final  rule  also  requires  sources  to 
maintain  an  O&M  log  of  the  process  and 
emissions  control  equipment  during  this 
period. 

C.  Continuous  Compliance 
Requirements 

Comment:  One  commenter  suggested 
that  EPA  allow  outlet  liquid 
temperature  as  an  alternative  operating 
limit  to  outlet  gas  temperature  for 
condensers,  stating  that  this  variable  is 
directly  related  to  outlet  gas  temperatiu^ 
and  is  the  control  point  for  changing  air 
temperature.  Noting  that  the  pH  of 
caustic  liquids  used  in  a  wet  scrubber 
may  be  on  the  extreme  end  of  the  pH 
scale,  a  second  commenter  suggested 
that  EPA  allow  either  a  pH  or 
conductivity  measuring  device  for 
determining  compliance  with  the 
operating  limit  for  wet  scrubbers.  A 
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third  commenter  stated  that  their 
operation  measures  the  available 
alkalinity,  not  the  pH,  in  the  circulating 
system  for  their  wet  scrubbers,  and 
stated  tl)at  pH  meters  would  not  be  as 
reliable  as  the  current  system.  A  fourth 
commenter  stated  that  liquid  flow  rate 
and  pressure  drop  measurements  do  not 
always  indicate  the  required  wet 
scrubber  performance.  The  commenter 
stated  that  it  is  possible  for  a  scrubber 
to  meet  required  control  efBciencies  and 
still  sustain  a  pressure  or  liquid  flow 
reduction.  The  commenter  noted  that 
other  parameters,  such  as  adequate  pack 
height  and  liquid  distribution,  are 
technically  more  accurate  indicators  of 
scrubber  performance. 

Response:  In  response  to  these 
comments,  we  have  revised  the 
proposed  requirements  to  include  some 
of  the  additional  parameters  requested 
by  commenters  (i.e.,  condenser  liquid 
outlet  temperature  for  condensers  and 
conductivity  and  alkalinity  for  wet 
scrubbers).  However,  we  have  not  added 
adequate  pack  height  and  liquid 
distribution  as  additional  wet  scrubber 
parameters  because  we  are  not 
convinced  that  they  are  good 
parameters.  Adequate  pack  height  is  a 
characteristic  of  the  control  device,  not 
the  kind  of  parameter  that  could  be 
monitored  continuously,  and  liquid 
distribution  is  a  difficult  type  of 
parameter  to  monitor.  Nonetheless, 
sources  have  the  option  under  the  rule 
to  apply  to  the  Administrator  for 
.  approval  to  use  alternative  parameters. 

Comment:  One  commenter  stated  that 
the  proposed  rule  lacks  the  following 
essential  provisions,  developed  for  other 
MACT  standards,  regarding  the  proper 
use  of  parameter  monitoring  data  for 
piuposes  of  enforcement:  (1)  Specify 
that  excursions  violate  an  operating 
linut,  not  an  emission  limit;  (2)  base 
excursions  on  a  24-hour  daily  average  to 
accoimt  for  short-term  fluctuations, 
which  typically  self-correct  so  that  the 
daily  average  reading  is  normal;  (3) 
allow  a  nimiber  of  excused  excursions 
in  each  semiannual  reporting  period  to 
accoimt  for  periods  when  something 
goes  wrong  despite  how  carefully  an 
emission  control  device  is  designed, 
operated,  and  maintained  (according  to 
the  commenter,  without  excused 
exoirsions,  soiures  would  be  unable  to 
ensure  compliance);  (4)  exclude  data 
from  certain  periods  (e.g.,  startups, 
shutdowns,  malfunctions,  calibrations, 
periods  of  nonoperation  of  all  or  part  of 
the  process)  from  daily  averages  because 
those  data  are  of  questionable  validity; 
(5)  require  no  monitoring  when  the 
process  is  shut  down  and  there  are  no 
emissions,  and,  if  sources  do  monitor, 
specify  that  the  data  do  not  constitute 


an  exclusion;  (6)  specify  that  only  one 
excursion  will  be  assigned  if  two  or 
more  parameters  go  beyond  their  limits 
at  the  same  time  for  the  same  control 
device;  (7)  clearly  define  what 
constitutes  an  excursion;  and  (8)  specify 
that  some  limited  percentage  of  data 
points  can  be  missing  or  fail  to  meet 
applicable  criteria  without  that  being  an 
excursion. 

The  commenter  requested  that  EPA 
revise  the  data  availability  requirement 
to  match  40  CFR  part  63,  subpart  G 
(HON),  for  continuous  vents  and 
wastewater  vents  and  40  CFR  part  63, 
subpart  U  (P&R  I  NESHAP)  or  subpart 
JJJ  (P&R  rv  NESHAP),  for  batch  vents 
and  storage  vessel  vents.  The 
commenter  noted  that  hecause  the  daily 
average  in  40  CFR  part  63,  subpart  G,  is 
based  on  having  valid  data  points  for  75 
percent  of  the  operating  day,  the  actual 
operating  day  for  a  batch  process  could 
be  adjusted  for  periods  when  the  unit 
was  not  operating  or  not  sending  vents 
to  the  control  device.  The  commenter 
contrasted  this  with  the  3-hour  averages 
required  in  the  proposed  rule,  which 
may  or  may  not  coincide  accurately 
with  the  operational  time  of  a  batch 
process. 

In  separate  comments,  two  other 
commenters  recommended  that  EPA 
insert  data  availability  language  similar 
to  40  CFR  60.48b(f)  (Performance 
Standard  for  Industrial-Commercial- 
Institutional  Steam  Generating  Units). 
According  to  the  commenters,  this 
subpart  requires  that  data  must  be 
available  for  a  minimum  of  75  percent 
of  the  operating  hours  for  each  control 
device  operating  day  in  at  least  22  out 
of  30  successive  control  device 
operating  days.  The  conunenters  stated 
that  this  change  would  allow  EPA  to 
account  for  the  realities  of  operating 
computerized  systems,  which  require 
periodic  backup  and  occasionally  break 
down  and  cannot  be  repaired  in  1  hour 
in  order  to  comply  with  the  proposed  66 
percent  data  availability  requirement 
(e.g.,  two  valid  hoxuly  values  for  a  3- 
hour  averaging  period). 

Response:  Regarding  the  first 
requested  provision,  the  proposed  rule 
does  not  link  deviations  in  operating 
limits  with  violations  of  emission  limits. 

Regarding  the  second  provision,  the 
concept  of  a  24-hour  average  would  be 
consistent  with  other  rules  and  seems 
reasonable.  TherefcM«,  we  have  made 
the  requested  change  to  today's  final 
rule. 

Regarding  the  third  provision,  we  are 
not  allowing  excused  excursions 
(deviations)  in  today's  final  rule. 
Excused  excursions  were  allowed  in  the 
HON  to  give  sources  time  to  become 
familiar  with  the  new  monitoring 


provisions  in  the  HON-  The  excursions 
were  not  meant  to  be  precedent-setting 
for  all  future  rules.  We  believe  that 
industry  in  general  has  had  sufficient 
time  to  develop  strategies  for  complying 
with  monitoring  requirements,  and  that 
excused  excursions  are  no  longer 
necessary.  Other  recent  rules  also  have 
been  issued  without  excused 
excursions. 

Regarding  the  fourth  and  fifth 
provisions,  there  is  no  problem  with 
including  the  requested  exemption  for 
periods  of  nonoperation  for  all  or  part 
of  a  source,  and  we  have  made  the 
requested  change  to  today's  final  rule. 
However,  we  are  not  adding  exemptions 
to  today's  final  rule  for  startups, 
shutdowns,  and  malfunctions. 
According  to  40  CFR  63.6(e)(l)(i)  of  the 
NESHAP  General  Provisions,  sources 
are  required  to  minimize  emissions 
diuing  periods  of  startup,  shutdown,  or 
malfunction.  If  the  daily  average 
parameter  value  (including  data  from 
the  startup,  shutdown,  or  malfunction 
period)  does  not  exceed  the  specified 
limit,  then  there  is  no  deviation  to 
report.  However,  deviations  on  days 
when  you  have  startup,  shutdown,  or 
malfunction  events  would  not  be 
violations  if  you  follow  the  procediu^s 
in  your  SSM  plan. 

Regarding  the  sixth  provision,  we 
have  not  included  the  requested 
exemption  to  allow  sources  only  one 
excursion  when  two  or  more  parameters 
go  beyond  their  limits  at  the  same  time 
for  the  same  control  device.  We  do  not 
want  to  specify  in  each  rule  exactly  how 
we  are  going  to  assess  penalties. 

Regarding  the  eighth  provision,  we 
agree  with  the  requests  from  the  three 
commenters  that  the  data  availability 
requirements  be  revised.  Consistent 
with  the  approach  taken  in  40  CFR  part 
63,  subpart  GGG  (Pharmaceuticals 
NESHAP)  and  subpart  MMM  (Pesticide 
Active  Ingredients  NESHAP),  we  are 
requiring  that  at  least  75  percent  of  the 
hours  during  an  operating  day  be  valid. 
We  are  including  a  100  percent  data 
availability  requirement  for  a  valid  hour 
of  data.  A  valid  hour  of  data  means  that 
sources  must  have  data  for  all  15-minute 
periods  that  were  not  excluded  for  no 
flow.  For  batch  vents,  if  there  is  no  flow 
at  the  time  when  a  monitoring  reading 
is  taken,  then  that  reading  does  not 
coimt  in  the  average.  In  this  way,  we  are 
able  to  take  iiito  account  both  batch  and 
continuous  vents,  with  a  clear  definition 
of  what  constitutes  an  excursion  in  each 
case,  which  was  requested  in  the 
seventh  provision.  However,  we  do  not 
agree  with  the  request  by  two  of  the 
commenters  for  data  to  be  available  in 
at  least  22  out  of  30  successive  operating 
days.  We  believe  that  such  a 
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requirement  could  create  a  problem 
under  some  situations,  such  as  if  a 
source  were  to  shut  down  for 
maintenance  for  an  extende^period  of 
time. 

D.  Notifications  and  Reports 


Comment:  One  commenter 
recommended  that  EPA  revise  the 
proposed  cellulose  rule  to  require  that 
all  NOGS  reports  be  due  on  the  same 
date  following  the  compliance  date, 
rather  than  after  a  certain  number  of 
days  following  the  initial  performance 
test  or  the  initial  compliance 
demonstration.  According  to  the 
commenter,  multiple  performance  tests 
for  a  process  unit  would  make  the 
original  requirement  to  submit  based  on 
the  performance  test  date  very 
confusing,  possibly  requiring  sources  to 
submit  multiple  NOGS  reports  at 
various  times,  making  it  very  easy  to 
miscalculate  a  date  and  create 
inadvertent  noncompliance.  The 
commenter  stated  that  there  should  also 
be  no  difference  in  the  timeframe  to 
submit  the  NOGS  reports  based  on 
whether  or  not  a  performance  test  is 
required.  According  to  the  commenter, 
it  would  be  more  efficient  for  sources  to' 
send,  and  for  EPA  to  receive^  one  set  of 
NOGS  reports.  The  commenter 
recommended  that  EPA  take  a 
standardized  approach  to  NOGS  reports 
by  adding  text  similar  to  40  CFR 
63.152(b)  and  deleting  references  to  40 
CFR  63.9(h)  and  63.10(d)(2).  which 
address  the  submittal  dates  for  NOGS 
reports. 

I  Response:  We  agree  with  the 
commenter  that  requiring  sources  to 
submit  NOGS  reports  at  various  times 
could  be  confusing.  To  eliminate  this 
source  of  confusion,  we  have  decided  to 
tie  the  date  to  submit  all  initial  NOGS 
reports  to  the  compliance  date  rather 
than  the  test  date.  Sources  would  be 
required  to  submit  the  NOCS  reports  no 
later  than  240  days  after  the  compliance 
date.  This  submittal  date  is  based  on  the 
requirements  in  40  CFR  part  63,  subpart 
A  (NESHAP  General  Provisions),  to 
conduct  the  initial  performance  test  no 
later  than  180  days  after  the  compliance 
date  and  submit  the  NOGS  report  no 
later  than  60  days  after  the  performance 
test  (180  days  plus  60  days  equals  240 
days).  To  accomplish  this  standardized 
schedule,  we  have,  as  suggested, 
adapted  text  from  40  CFR  63.152(b)  for 
today's  final  rule  and  excluded  the 
provisions  of  40  CFR  63.9(h)  and 
63.10(d)(2)  regarding  the  submittal  date 
for  NOCS  reports. 


IV.  Summary  of  Impacts 

A.  Air  Quality  Impacts 

We  have  determined  nationwide 
baseline  HAP  emissions  from  existing 
sources  in  the  Miscellaneous  Viscose 
Processes  source  category  and  Cellulose 
Ethers  Production  source  category  to  be 
approximately  12;800  Mg/yr  (14,100 
tpy)  at  the  current  level  of  control.  We 
have  determined  that  the  promulgated 
standards  will  reduce  total  HAP 
emissions  from  these  sources  by 
approximately  1,600  Mg/yr  (1,700  tpy). 

In  addition  to  reducing  emissions  of 
HAP,  the  promulgated  standards  will 
also  reduce  emissions  of  non-HAP,  such 
as  H2S.  We  have  determined  that  the 
promulgated  standards  will  reduce  HjS 
emissions  from  existing  sources  by 
approximately  410  Mg/yr  (450  tpy)  from 
a  baseline  level  of  approximately  2,800 
Mg/yr  (3,100  tpy). 

We  have  determined  that  the 
promulgated  standards  will  increase 
secondary  emissions  of  criteria 
pollutants  (particulate  matter,  sulfur 
dioxide,  carbon  monoxide,  and  nitrogen 
oxides)  by  approximately  190  Mg/yr 
(210  tpy).  Secondary  emissions  were 
assimied  to  be  generated  from  the  utility 
boilers  that  produce  the  electricity  and 
the  industrial  boilers  that  produce  the 
steam  for  the  control  devices. 

B.  Cost  Impacts 

We  have  determined  that  the  capital 
costs  of  the  promulgated  standards  for 
existing  sources  will  be  approximately 
$30.8  million  for  emission  control  and 
$0.6  million  for  monitoring,  which 
results  in  a  total  capital  cost  of 
approximately  $31.4  million.  The 
capital  costs  include  the  costs  to 
purchase  and  install  the  emission 
control  and  monitoring  equipment. 

We  have  determined  that  the  total 
annual  costs  for  the  rule  will  be 
approximately  $9.7  million. 
Specifically,  we  have  determined  that 
the  incremental  annual  costs  of  the 
promulgated  standuds  for  existing 
sources  will  be  approximately  $9.2 
million  for  emission  control  and  $0.4 
million  for  monitoring.  The  annual  costs 
include  the  direct  annual  costs 
(comprised  of  labor,  materials,  and 
utilities)  plus  the  indirect  annual  costs 
(comprised  of  overhead,  taxes, 
insurance,  administrative  charges,  and 
capital  recovery). 

In  addition,  we  expect  that  the  total 
armual  costs  for  recordkeeping  and 
reporting  required  by  the  promulgated 
standards  for  existing  sources  will 
average  approximately  $67,900  over  the 
first  3  years  after  implementation  of  the 
standards.  We  project  no  new  sources 


over  the  first  3  years  after 
implementation  of  the  standards. 

C  Economic  Impacts 

Because  of  the  variability  in  end 
products  in  cellulose  products 
manufacturing,  we  assessed  impacts  on 
five  separate  market  segments.  We 
treated  the  Cellulose  Ediers  Production 
soiut:e  category  as  one  segment,  and 
divided  the  Miscellaneous  Viscose 
Processes  source  category  into  four 
segments:  cellulose  food  casing,  rayon, 
cellulosic  sponge,  and  cellophane.  The 
total  annualized  social  cost  (in  1998 
dollars)  of  the  final  rule  on  the  industry 
is  $6.0  million,  with  costs  to  the  firms 
affected  by  the  final  rule  ranging  from 
0.01  to  1  percent  of  sales. 

For  individual  facilities,  the  cost-to- 
sales  ratios  ranged  from  less  than  0.01 
to  8.2  percent  of  sales.  Since  the  higher 
facility  cost-to-sales  ratios  were  found 
among  the  cellulose  food  casing,  rayon, 
and  cellulosic  sponge  segments,  we 
performed  a  market  analysis,  using  1998 
as  the  baseline.  The  results  indicated 
less  than  1.5  percent  change  in  both  the 
market  prices  and  in  the  quantity 
produced  for  the  cellulose  food  casing 
and  cellulosic  sponge  segments. 

One  of  the  two  rayon  mms  has  left  the 
market  since  the  proposal  of  this  rule. 
For  this  reason,  the  remaining  firm  was 
modeled  assuming  full  absorption  of  the 
control  costs.  This  firm  was  already 
operating  with  a  negative  profit.  It  is 
possible  that  the  closure  of  the  other 
rayon  firm  may  increase  sales  and 
profitability  for  the  remaining  firm. 
However,  this  is  uncertain  given  the 
decline  in  the  rayon  industry  since 
1998.  Available  economic  data  suggest 
that  an  additional  facility  in  this  source 
category  has  experienced  negative 
profits  since  1998,  so  two  facilities 
could  reasonably  close  if  current  trends 
in  the  industry  continue,  even  if  they 
did  not  incur  compliance  costs  from  the 
final  rule.  The  impact  of  the 
promulgated  standards  may  be  that  the 
closures  may  occur  sooner  than  they 
would  otherwise. 

D.  Non-Air  Environmental  Impacts 

We  have  determined  that  wastewater 
generation  for  existing  sources  will 
increase  by  approximately  8.1  million 
liters  per  year  (Uyr)  (2.1  million  gallons 
per  year  (gal/yr))  relative  to  a  baseline 
level  of  approximately  23  billion  L/yr 
(6,2  billion  gal/yr),  and  solid  waste 
generation  will  increase  by 
approximately  420  Mg/yr  (460  tpy).  We 
determined  these  impacts  based  on  the 
additional  wastewater  and  solid  waste 
generated  by  control  devices  (e,g,,  Lo- 
Gat®  scrubbers  and  carbon  adsorbers] 
installed  to  meet  the  promulgated 
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standards  for  existing  sources.  We  do 
not  expect  these  increased  impacts  to 
adversely  affect  the  ability  of  sources  to 
comply  with  the  promulgated  standards. 

E.  Energy  Impacts 

We  have  determined  that  the  overall 
energy  demand  (electricity  plus  steam) 
for  existing  soiirces  in  the 
Miscellaneous  Viscose  Processes  source 
category  and  Cellulose  Ethers 
Production  source  category  will  increase 
by  approximately  300  million 
megajoules  per  year  (284  billion  British 
thermal  units  per  year)  under  the 
promulgated  standards.  We  determined 
this  net  increase  based  on  the  additional 
energy  demand  for  control  devices  (e.g., 
scrubbers,  carbon  adsorbers, 
condensers,  and  oil  absorbers)  installed 
or  upgraded  to  meet  the  promulgated 
standards  for  existing  sources.  We  do 
not  expect  this  increased  energy 
demand  to  adversely  affect  the  ability  of 
sources  to  comply  with  the  promulgated 
standards. 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serioiis  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
listed  criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 


B.  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regiilatory  poUcies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
The  EPA  also  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law  unless  EPA 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

If  EPA  complies  by  consulting, 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  natxire  of 
their  concerns  and  EPA's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  it  must  include  a  certification 
from  EPA's  Federalism  Official  stating 
that  EPA  has  met  the  reqxiirements  of 
Executive  Order  13132  in  a  meaningful 
and  timely  manner. 

The  final  rule  does  not  have   - 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  the 
rule. 


C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executiv*.Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

The  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  Thus,  Executive  Order 
13175  does  not  apply  to  the  rule. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significaiit"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  rule  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  EPA 
considered. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  rule.  Today's  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  solely  on  technology 
performance.  No  children's  risk  analysis 
was  performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Furthermore,  the  rule  has  been 
determined  not  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Today's  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  imder 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
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Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  this  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA's  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

\\  The  EPA  has  determined  that  today's 
final  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  The 
capital  cost  of  the  rule  has  been 
determined  to  be  approximately  31.4 
million.  The  maximum  total  annual  cost 
of  the  final  rule  for  any  year  has  been 
determined  to  be  approximately  $9.7 
million.  Thus,  today's  final  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
EPA  has  determined  that  the  final  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  it  contains 
no  requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  final  rule 


is  not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
andysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities,  a 
small  entity  is  defined  as:  (1)  A  small 
business  that  has  fewer  than  1,000 
employees  for  NAICS  codes  325221, 
325188,  and  325199;  fewer  than  750 
employees  for  NAICS  code  325211;  or 
fewer  than  500  employees  for  NAICS 
codes  326121  and  326199;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty.  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined  that  only  one  firm  meets 
one  of  the  definitions  ohsmall  entity — 
a  small  business  that  ha^  fewer  than  500 
employees  for  NAICSjirode  326199.  This 
firm  owns  only  1  of  the  13  operations 
subject  to  today's  final  rule.  There  are 
several  firms  subject  to  today's  final  rule 
whose  costs  will  be  a  greater  percentage 
of  sales  than  this  small  business. 
Furthermore,  the  market  impacts  on  this 
firm  are  minimal  and  are  in  line  with 
impacts  experienced  by  other  firms 
subject  to  today's  final  rule. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  will  be 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  EPA  has  prepared  an 
Information  Collection  Request  (ICR) 
document  (ICR  No.  1974.02),  and  you 
may  obtain  a  copy  fix>m  Sandy  Farmer 
by  mail  at  the  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822).  U.S.  EPA.  1200 
Pennsylvania  Avenue.  NW.. 


Washington,  DC  20460;  by  electronic 
mail  at  farmer.sandy@epa.gov;  or  by 
calling  (202)  260-2740.  You  may  also 
download  a  copy  off  the  Internet  at 
http://www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  40  CFR 
part  63,  subpart  A  (NESHAP  General 
Provisions),  which  are  mandatory  for  all 
operators  subject  to  national  emission 
standards.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  114  of  the  CAA 
(42  U.S.C.  7414).  All  informaUon 
submitted  to  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  EPA's  policies  set  forth  in 
40  CFR  part  2,  subpart  B. 

Today's  final  rule  would  require 
maintenance  inspections  of  the  control 
devicesbut  would  not  require  any 
notifications  or  reports  beyond  those 
required  by  40  CFR  part  63,  subpart  A 
(NESHAP  General  Provisions).  The 
recordkeeping  requirements  require 
only  the  specific  information  needed  to 
determine  compliance. 

The  annual  recordkeeping  and 
reporting  biuden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  rule)  has  been 
determined  to  be  approximately  1 ,400 
labor  hours  per  year,  at  a  total  annual 
cost  of  approximately  $67,900.  This 
burden  estimate  includes  one-time 
notifications  of  applicability  and 
performance  test,  reading  instructions, 
training  personnel,  and  developing  a 
record  system,  SSM  plan,  and  site- 
specific  monitoring  plan.  The  total 
amiualized  capital  cost  for  monitoring 
equipment  and  for  file  cabinets  used  for 
storing  collected  data  and  reports 
averages  approximately  $56,600  over 
the  3-year  period  of  the  ICR.  The  total 
annual  O&M  cost  for  file  storage, 
photocopying,  and  postage  for 
notifications  and  reports  averages 
approximately  $200  over  the  3-year 
period  of  the  ICR. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to:  (1)  Review  instructions;  (2) 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifj'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  (3)  adjust 
the  existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
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requirements;  (4)  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  (5)  search  data  sources;  (6) 
complete  and  review  the  collection  of 
information;  and  (7)  transmit  or 
otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities,  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  final  rule  involves  the 
following  technical  standards:  EPA 
Methods  1.  lA,  2,  2A,  2C,  2D,  2F,  2G, 
3,  3A,  3B,  4,  15, 18,  21,  22,  25,  and  25A 
(40  CFR  part  60,  appendix  A); 
Performance  Specification  7  (PS-7),  PS- 
8,  PS-9,  and  PS-15  (40  CFR  part  60, 
appendix  B);  and  the  applicable 
wastewater  test  methods  and  procedures 
in  40  CFR  63.144  and  63.145.  Consistent 
with  the  NTTAA,  EPA  conducted 
searches  to  identify  volimtary  consensus 
standards  in  addition  to  these  EPA 
methods  and  performance 
specifications.  The  search  and  review 
results  were  documented  and  placed  in 
the  docket  for  today's  final  rule  (Docket 
No.  A-99-39).- 

No  applicable  voluntary  consensus 
standards  were  identified  as  alt^matives 
to  EPA  Methods  lA,  2A.  2D,  2F,  2G,  22, 
PS-7,  PS-8,  PS-9,  and  PS-15  for  the 
purposes  of  the  rule.  However,  three 
voluntary  consensus  standards  were 
identified  as  acceptable  alternatives  to 
EPA  Methods  3B,  18,  and  624  for  the 
purposes  of  the  rule.  The  three 
standards  are  ASME  Performance  Test 
Code  (PTC)  19.10-1981— Part  10  (Flue 
and  Exhaust  Gas  Analysis),  ASTM 
D6420-99  (Standard  Test  Method  for 
Determination  of  Gaseous  Organic 
Compounds  by  Direct  Interface  Gas 
Chromatography-Mass  Spectrometry 


(GC/MS)),  and  ASTM  D5790-95 
(Standard  Test  Method  for  Measurement 
of  Purgeable  Organic  Compounds  in 
Water  by  Capillary  Column  Gas 
Chromatography-Mass  Spectrometry). 

The  voluntary  consensus  standard 
ASME  PTC  19.10-1981— Part  10  is  cited 
in  today's  final  rule  for  its  manual 
method  for  measiuing  the  oxygen, 
carbon  dioxide,  and  carbon  monoxide 
content  of  exhaust  gas.  This  part  of 
ASME  PTC  19.10-1981— Part  10  is  an 
acceptable  alternative  to  EPA  Method 
3B. 

The  voluntary  consensus  standard 
ASTM  D6420-99  is  appropriate  in 
certain  cases  as  an  alternative  to  EPA 
Method  18  for  the  measurement  of 
toluene  and  total  organic  HAP.  Similar 
to  EPA  Method  18,  ASTM  D6420-99  is 
also  a  performance-based  method  for 
measuring  gaseous  organic  compounds. 
However,  ASTM  D6420-99  was  written 
to  support  the  specific  use  of  highly 
portable  and  automated  GC/MS.  While 
offering  advantages  over  the  traditional 
EPA  Method  18,  the  ASTM  method  does 
allow  some  less  stringent  criteria  for 
accepting  GC/MS  results  than  required 
by  EPA  Method  18.  Therefore,  ASTM 
D6420-99  is  a  suitable  alternative  to 
EPA  Method  18  only  where:  (1)  The 
target  compound(s)  are  those  listed  in 
Section  1.1  of  ASTM  D6420-99,  and  (2) 
the  target  concentration  is  between  150 
parts  per  billion  by  volume  and  100 
parts  per  miUion  by  volume.  For  target 
compound(s)  not  listed  in  Section  1.1  of 
ASTM  D6420-99,  but  potentially 
detected  by  mass  spectrometry,  today's 
final  rule  specifies  that  the  additional 
system  continuing  calibration  check 
after  each  nm,  as  detailed  in  Section 
10.5.3  of  the  ASTM  method,  must  be 
followed,  met,  dociunented,  and 
submitted  with  the  data  report  even  if 
there  is  no  moistiu°e  condenser  used  or 
the  compound  is  not  considered  water 
soluble.  For  target  compoimd(s)  not 
listed  in  Section  1.1  of  ASTM  D642(>- 
99  and  not  amenable  to  detection  by 
mass  spectrometry,  ASTM  D6420-99 
does  not  apply.  As  a  result,  EPA  will 
cite  ASTM  D6420-99  in  today's  final 
rule.  The  EPA  will  also  cite  EPA 
Method  18  as  a  gas  chromatography 
(GC)  option  in  addition  to  ASTM 
D6420-99,  which  will  allow  the 
continued  use  of  GC  configurations 
other  than  GC/MS. 

The  volimtary  consensus  standard 
ASTM  D5790-95  is  a  "purge  and  trap" 
method  that  is  acceptable  as  an 
alternative  analytical  procedure  for  the 
wastewater  test  methods  and  procedures 
in  40  CFR  63.144  and  63.145  for  the 
analysis  of  total  organic  HAP  in 
wastewater  samples.  As  a  result,  EPA 
will  cite  ASTM  D5790-95  in  today's 


final  rule.  However,  this  ASTM  method 
should  be  used  with  the  sampling 
procedures  of  EPA  Method  25D  or  an 
equivalent  method  in  order  to  be  a 
complete  alternative  for  the  piuposes  of 
this  rule,  as  per  40  CFR  63.144.  The 
standard  ASTM  D5  790-95  is  similar  to 
EPA  Method  624,  which  is  also  a  "purge 
and  trap"  procedure.  The  standard 
ASTM  D5  790-95  is  validated  for  all  of 
the  21  volatile  organic  HAP  targeted  by 
EPA  Method  624,  but  it  is  also  validated 
for  an  additional  14  HAP  not  targeted  by 
the  EPA  method. 

In  addition  to  the  three  volimtary 
consensus  standards  EPA  uses  in  the 
rule,  the  search  for  emissions 
measurement  procedures  identified  14 
other  voluntary  consensus  standards  as 
potential  alternatives  to  EPA  Methods  1, 
2,  2C,  3,  3A,  3B,  4,  15,  18,  21,  25,  and 
25A.  The  EPA  determined  that  12  of  the 
14  standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  limits  in  today's 
final  rule  were  impractical  alternatives 
to  EPA  test  methods  for  the  purposes  of 
the  rule.  Two  of  the  14  standards 
identified  in  the  search  were  not 
available  at  the  time  the  review  was 
conducted  because  they  are  under  • 
development  by  a  voluntary  consensus 
body.  For  these  reasons,  EPA  does  not 
intend  to  adopt  these  14  standards  for 
today's  final  rule. 

Sections  63.5535  and  63.5545  and 
Table  4  to  Subpart  UUUU  of  40  CFR 
part  63  list  the  EPA  test  methods  and 
performance  specifications  included  in 
today's  final  rule.  Under  40  CFR  63.7(f) 
and  63.8(f)  of  the  NESHAP  General 
Provisions,  an  affected  source  may 
apply  to  EPA  for  permission  to  use 
alternative  test  methods  or  alternative 
monitoring  requirements  in  place  of  any 
of  the  EPA  test  methods,  performance 
specifications,  or  procedures. 

NESHAP  for  Cellulose  Products 
Manufacturing — Final  Rule — Page  61  of 
193- 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
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Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  is  effective  June  11, 
2002. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  15,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  the  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
ppntinues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  UUUU  to  read  as  follows: 

Subpart  UUUU— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Callulosa  Products  Manufacturing 

What  This  Subpart  Covers 

63.5480    What  is"  the  purpose  of  this 

subpart? 
63.5485    Am  I  subject  to  this  subpart? 
63.5490    What  parts  of  my  plant  does  this 

subpart  cover? 
63.5495    When  do  I  have  to  comply  with 

this  subpart? 

Emission  Limits,  Operating  Limits,  and 
Work  Practice  Standards 

>3.5505    What  emission  limits,  operating 
limits,  and  work  practice  standards  must 
I  meet? 

'  ieneral  Compliance  Requirements 

63.5515    What  are  my  general  requirements 
j  I     for  complying  with  this  subpart? 

liesting  and  Initial  Compliance 
Requirements 

63.5530    How  do  I  demonstrate  initial 

compliance  with  the  emission  limits  and 

work  practice  standards? 
( i  1.5535    What  performance  tests  and  other 

procedures  must  I  use? 
$3.5540    By  what  date  must  I  conduct  a 

performance  test  or  other  initial 

compliance  demonstration? 
63.5545    What  are  my  monitoring 

installation,  operation,  and  maintenance 

requirements? 

Continuous  Compliance  Requirements 

63.5555    How  do  I  demonstrate  continuous 
compliance  with  the  emission  limits, 


operating  limits,  and  work  practice 
standards? 
63.5560    How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

Notifications,  Reports,  and  Records 

63.5575    What  notifications  must  I  submit 

and  when? 
63.5580    What  reports  must  I  submit  and 

when? 
63.5585    What  records  must  I  keep? 
63.5590    In  what  form  and  how  long  must  I 

keep  my  records? 

Other  Requirements  and  Information 

63.5595     What  compliance  options  do  I  have 
if  part  of  my  affected  source  is  subject  to 
both  this  subpart  and  another  subpart? 

63.5600    What  other  requirements  apply  to 
me? 

63.5605    Who  implements  and  enforces  this 
subpart? 

63.5610    What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  UUUU  OF  Part  63 

Table  1  to  Subpart  UUUU  of  Part  63— 

Emission  Limits  and  Work  Practice 

Standards 
Table  2  to  Subpart  UUUU  of  Part  63— 

Operating  Limits 
Table  3  to  Subpart  UUUU  of  Part  63— Initial 

Compliance  With  Emission  Limits  and 

Work  Practice  Standards 
Table  4  to  Subpart  UUUU  of  Part  63— 

Requirements  for  Performance  Tests 
Table  5  to  Subpart  UUUU  of  Part  63— 

Continuous  Compliance  with  Emission 

Limits  and  Work  Practice  Standards 
Table  6  to  Subpart  UUUU  of  Part  63— 

Continuous  Compliance  with  Operating 

Limits 
Table  7  to  Subpart  UUUU  of  Part  63— 

Requirements  for  Notifications 
Table  8  to  Subpart  UUUU  of  Part  63— 

Requirements  for  Reports 
Table  9  to  Subpart  UUUU  of  Part  63— 

Requirements  for  Recordkeeping 
Table  10  to  Subpart  UUUU  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  UUIRJ 

What  This  Subpart  Covers 

§63.5480    What  is  ttie  purpose  of  ttiis 
subpart? 

This  subpart  establishes  emission 
limits,  operating  limits,  and  work 
practice  standards  for  hazardous  air 
pollutants  (HAP)  emitted  from  cellulose 
products  manufacturing  operations. 
Carbon  disulfide,  carbonyl  sulfide, 
ethylene  oxide,  methanol,  methyl 
chloride,  propylene  oxide,  and  toluene 
are  the  HAP  emitted  in  the  greatest 
quantities  from  cellulose  products 
manufacturing  operations.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission  limits, 
operating  limits,  and  work  practice 
standards. 


§  63.5485    Am  I  subject  to  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  cellulose  products 
manufacturing  operation  that  is  located 
at  a  major  source  of  HAP  emissions. 

(a)  Cellulose  products  manufacturing 
includes  both  the  Miscellaneous  Viscose 
Processes  source  category  and  the 
Cellulose  Ethers  Production  source 
category.  The  Miscellaneous  Viscose 
Processes  source  category  includes  all  of 
the  operations  that  use  the  viscose 
process.  These  operations  include  the 
cellulose  food  casing,  rayon,  cellulosic 
sponge,  and  cellophane  operations,  as 
defined  in  §63.5610.  The  Cellulose 
Ethers  Production  source  category 
includes  all  of  the  cellulose  ether 
operations,  as  defined  in  §63.5610,  that 
use  the  cellulose  ether  process. 

(b)  A  major  source  of  HAP  is  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  any  single  HAP 
at  a  rate  of  9.1  megagrams  per  year  (Mg/ 
yr)  (10  tons  per  year  (tpy))  or  more  or 
any  combination  of  HAP  at  a  rate  of  23 
Mg/vr  (25  tpy)  or  more. 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  research  and  development 
facilities,  as  defined  in  section  112(b)(7) 
of  the  Clean  Air  Act  (CAA),  regardless 
of  whether  the  facilities  are  located  at 
the  same  plant  site  as  an  operation 
subject  to  the  provisions  of  this  subpart. 

(d)  For  cellulose  ether  operations,  the 
applicability  provisions  in  paragraph 
(d)(1)  or  (2)  of  this  section  apply. 

(1 )  The  applicability  provisions  in 
§§  63.100(a)  through  (f)  and  63.160 
apply  if  you  are  complying  with  the 
equipment  leak  provisions  of  subpart  H 
of  thispart. 

(2)  Tne  applicability  provisions  in 
§  63.1019  apply  if  you  are  complying 
with  the  equipment  leak  provisions  in 
subpart  UU  of  this  part. 

(e)  For  cellulose  ether  operations,  the 
applicability  provisions  in  §§  63.100(a) 
through  (fj  and  63.110(a),  (e)  and  (h) 
apply  if  you  are  complying  with  the 
wastewater  provisions  in  subparts  F  and 
G  of  this  part. 

§63.5490    What  parts  of  my  plant  doss  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  affected 
source  for  the  Miscellaneous  Viscose 
Processes  and  Cellulose  Ethers 
Production  source  categories. 

(b)  The  affected  source  for  the 
Miscellaneous  Viscose  Processes  source 
category  is  each  cellulose  food  casing, 
rayon,  cellulosic  sponge,  or  cellophane 
operation,  as  defined  in  §63.5610.  The 
affected  source  for  the  Cellulose  Ethers 
Production  source  category  is  each 
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cellulose  ether  operation,  as  defined  in 
§63.5610. 

(c)  You  must  consider  storage  vessels 
to  be  part  of  your  process  unit,  as 
defined  in  §  63.5610,  imder  either  of  the 
conditions  described  in  paragraphs 
(c)(1)  and  (2)  of  this  section.  Otherwise, 
you  may  assign  your  storage  vessels 
according  to  paragraph  (c)(3)  or  (4)  of 
this  section. 

(1)  The  input  to  the  storage  vessel 
from  your  viscose  process  or  cellulose 
ether  process  (either  directly  or  through 
other  storage  vessels  assigned  to  your 
process  imit)  is  greater  than  or  equal  to 
the  input  from  any  other  process. 

(2)  The  output  from  the  storage  vessel 
to  your  viscose  process  or  cellulose 
ether  process  (either  directly  or  through 
other  storage  vessels  assigned  to  your 
process  luiit)  is  greater  than  or  equal  to 
the  output  to  any  other  process. 

(3)  If  the  greatest  input  to  and/or 
output  from  a  shared  storage  vessel  is 
the  same  for  two  or  more  processes, 
including  at  least  one  viscose  process  or 
cellulose  ether  process,  you  may  assign 
the  storage  vessel  to  any  process  unit 
that  has  the  greatest  input  or  output. 

(4)  If  the  use  varies  from  year  to  year, 
then  you  must  base  the  determination 
on  the  utilization  that  occurred  during 
the  year  preceding  Jime  1 1 ,  2002  or,  if 
the  storage  vessel  was  not  operating 
during  that  year,  you  must  base  the  use 
on  the  expected  use  for  the  first  5-year 
period  after  startup.  You  must  include 
this  determination  in  the  Notification  of 
Compliance  Status  Report  specified  in 
Table  7  to  this  subpart. 

(d)  An  affected  source  is  a  new 
affected  source  if  you  began 
construction  of  the  affected  source  after 
August  28,  2000  and  you  meet  the 
applicability  criteria  in  §  63.5485  at  the 
time  you  began  construction. 

(e)  An  affected  source  is  reconstructed 
if  you  meet  the  criteria  as  defined  in 
§63.2. 

(f)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

(g)  For  the  purposes  of  this  subpart, 
the  definitions  of  new  and  existing 
affected  source  in  paragraphs  (d) 
through  (f)  of  this  section  supersede  the 
definitions  of  new  and  existing  affected 
source  in  subparts  F,  G,  H,  U  and  UU 
of  this  part. 

f  63.5495    When  do  I  have  to  comply  with 
this  •ubpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  then  you  must  comply 
with  this  subpart  according  to  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  If  you  start  up  your  affected  source 
before  Jime  11.  2002,  then  you  must 
comply  with  the  emission  limits. 


operating  limits,  and  work  practice 
standards  for  new  and  reconstructed 
sources  in  this  subpart  no  later  than 
June  11.  2002. 

(2)  If  you  start  up  your  affected  source 
after  June  11.  2002.  then  you  must 
comply  with  the  emission  limits, 
operating  limits,  and  work  practice 
standards  for  new  and  reconstructed 
soinces  in  this  subpart  upon  startup  of 
your  affected  source. 

(b)  If  you  have  an  existing  affected 
source,  then  you  must  comply  with  this 
subpart  according  to  the  requirements  in 
paragraphs  (b)(1)  and  (2)  of  this  section. 

(1)  Cellulose  food  casing,  cellulosic 
sponge,  cellophane,  and  cellulose  ether 
operations  must  comply  with  the 
emission  limits,  operating  limits,  and 
work  practice  standards  for  existing 
sources  in  this  subpart  no  later  than 
June  13.  2005. 

(2)  Rayon  operations  must  comply 
with  this  subpart  according  to  the 
requirements  in  paragraphs  (b)(2)(i) 
through  (iii)  of  this  section. 

(i)  Rayon  operations  must  comply 
with  the  35  percent  reduction  emission 
limit  and  associated  operating  limits 
and  work  practice  standards  for  existing 
sources  in  this  subpart  no  later  than 
Jime  13.  2005. 

(ii)  Rayon  operations  must  comply 
with  the  work  practice  standard  for 
carbon  disulfide  unloading  and  storage 
operations  for  existing  sources  in  this 
subpart  no  later  than  Jime  13.  2005. 

(iii)  Rayon  operations  must  comply 
with  the  40  percent  reduction  emission 
limit  and  associated  operating  limits 
and  work  practice  standards  for  existing 
sources  in  this  subpart  no  later  than 
June  11.  2010. 

(c)  U  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  so  that  it  becomes  a  ma)or  soiuce 
of  HAP  and  an  affected  source  subject 
to  this  subpart,  then  the  requirements  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
apply. 

(1)  An  area  source  that  meets  the 
criteria  of  a  new  affected  source,  as 
specified  in  §  63.5490(d).  or  a 
reconstructed  affected  source,  as 
specified  in  §  63.5490(e),  must  be  in 
compliance  with  this  subpart  upon 
becoming  a  major  source. 

(2)  An  area  source  that  meets  the 
criteria  of  an  existing  affected  source,  as 
specified  in  §  63.5490(f).  must  be  in 
compliance  with  this  subpart  no  later 
than  3  years  after  it  becomes  a  major 
soince. 

(d)  You  must  meet  the  notification 
requirements  in  §63.5575  and  in 
subpart  A  of  this  part.  Some  of  the 
notifications  must  be  submitted  before 
you  are  required  to  comply  with  the 


emission  limits,  operating  limits,  and 
work  practice  standards  in  this  subpart. 

(e)  For  the  purposes  of  this  subpart, 
the  compliance  dates  in  this  section 
supersede  the  compliance  dates  in 
subparts  F.  G.  H.  U  and  UU  of  this  part. 

Emission  Limits,  Operating  Limits,  and 
Work  Practice  Standards 

§63.5505    What  emission  limits,  operating 
limits,  and  work  practice  standards  must  I 
meet? 

(a)  You  must  meet  each  emission  limit 
and  work  practice  standard  in  Table  1 

to  this  subpart  that  applies  to  you. 

(b)  You  must  meet  each  operating 
limit  in  Table  2  to  this  subpart  that 
applies  to  you. 

(c)  As  provided  in  §  63.6(g).  you  may 
apply  to  EPA  for  permission  to  use  an 
alternative  to  the  work  practice 
standards  in  this  section. 

(d)  Opening  of  a  safety  device,  as 
defined  in  §  63.5610.  is  allowed  at  any 
time  that  conditions  require  venting  to 
avoid  imsafe  conditions. 

(e)  The  emission  limits  in  Table  1  to 
this  subpart  used  to  control  emissions 
from  storage  vessels  do  not  apply  during 
periods  of  planned  routine 
maintenance.  Periods  of  planned 
routine  maintenance  of  each  control 
device,  dining  which  the  control  device 
does  not  meet  the  emission  limit 
specified  in  Table  1  to  this  subpart, 
must  not  exceed  240  horns  per  year. 

General  Compliance  Requirements 

§  63.551 5    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limits,  operating  limits, 
and  work  practice  standards  in  this 
subpart  at  all  times,  except  diuing 
periods  of  startup,  shutdown,  and 
malfunction. 

(b)  You  must  always  operate  and 
maintain  yow  affected  soince.  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(1)  Dining  the  period  between  the 
compliance  date  specified  for  your 
affected  source  in  §63.5495  and  the  date 
upon  which  continuous  monitoring 
systems  (CMS)  have  been  installed  and 
validated  and  any  applicable  operating 
limits  have  been  set.  you  must  maintain 
a  log  detailing  the  operation  and 
maintensmce  of  the  process  and 
emissions  control  equipment. 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  (SSM)  plan  according  to 
the  provisions  in  §  63.6(e)(3). 

(d)  After  you  treat  a  wastewater 
stream  according  to  the  provisions  of 
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nibparts  F  and  G  of  this  part,  it  is  no 
"onger  subject  to  this  subpart. 

(e)  If  you  use  a  boiler  or  process 
heater  to  comply  with  an  emission  limit 
or  work  practice  standard  in  Table  1  to 
this  subpart,  then  the  vent  stream  must 
be  introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(f)  You  are  not  required  to  conduct  a 
performance  test  when  you  use  any  of 
the  units  specified  in  paragraphs  (f)(1) 
through  (5)  of  this  section  to  comply 
with  the  applicable  emission  limit  or 
work  practice  standard  in  Table  1  to  this 
subpart.  You  are  also  exempt  from  the 
continuous  compliance,  reporting,  and 
recordkeeping  requirements  specified  in 
Tables  5  through  9  to  of  this  subpart  for 
any  of  these  units.  This  exemption 
applies  to  imits  used  as  control  devices 
or  wastewater  treatment  units. 

(1)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater; 

(2)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel  or  is  used  as  the 
primary  fuel; 

(3)  A  boiler  or  process  heater  burning 
hazardous  waste  that  meets  the 
requirements  in  paragraph  (f)(3)(i)  or  (ii) 
of  this  section. 

(i)  The  boiler  or  process  heater  has 
been  issued  a  final  permit  under  40  CFR 
part  270  and  complies  with  the 
requirements  of  40  CFR  part  266, 
subpart  H;  or 

(ii)  The  boiler  or  process  heater  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  266, 
subpart  H. 

(4)  A  hazardous  waste  incinerator  that 
has  been  issued  a  final  permit  under  40 
CFR  part  270  and  that  complies  with  the 
requirements  of  40  CFR  part  264. 
subpart  O.  or  that  has  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  265, 
subpart  O. 

(5)  A  control  device  for  which  a 
performance  test  was  conducted  for 
determining  compliance  vnth  a  rule 
promulgated  by  EPA  and  the  test  was 
conducted  using  the  same  test  methods 


specified  in  Table  4  to  this  subpart  and 
either  you  have  made  no  deliberate 
process  changes  since  the  test,  or  you 
can  demonstrate  that  the  results  of  the 
performance  test  with  or  without 
adjustments,  reliably  demonstrate 
compliance  despite  process  changes. 

(g)  For  purposes  of  meeting  any  of  the 
emission  limits  in  Table  1  to  this 
subpart,  you  may  use  either  a  single 
control  technique  or  any  Combination  of 
control  techniques,  as  defined  in 
§63.5610. 

(h)  You  must  be  in  compliance  with 
the  provisions  of  subpart  A  of  this  part, 
except  as  noted  in  Table  10  to  this 
subpart. 

Testing  and  Initial  Compliance 
Requirements 

§  63.5530    How  do  I  demonstrate  Initial 
compliance  with  the  emission  limits  and 
worl(  practice  standards? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission  limit 
and  work  practice  standard  that  applies 
to  you  according  to  Table  3  to  this 
subpart.  You  must  also  install  and 
operate  the  monitoring  equipment 
according  to  the  requirements  in 

§  63.5545  that  apply  to  you. 

(b)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  to 
this  subpart  that  applies  to  you 
according  to  the  requirements  in 

§  63.5535  and  Table  4  to  this  Subpart 
UUUU. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  Report  containing 
the  results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.5575  and  Table  7 
to  this  Subpart  UUUU. 

§  63.5535    What  performance  tests  and 
other  procedures  must  I  use? 

(a)  You  must  conduct  each 
performance  test  in  Table  4  to  this 
Subpart  UUUU  that  applies  to  you. 

(bj  You  must  conduct  each 
performance  test  for  continuous  process 
vents  and  combinations  of  batch  and 
continuous  process  vents  according  to 
the  requirements  in  §  63.7(e)(1)  and 
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Where: 

ERsuif,  =  total  emission  rate  of  sulfide  in 
I  j      vent  stream,  kg/hr  (Ib/hr).  as  carbon 
I '      disulfide. 

ERcs:  =  emission  rate  of  carbon 

disulfide  in  vent  stream,  kg/hr  (lb/ 
hr). 


ERh:.s  =  emission  rat6  of  hydrogen 

sulfide  in  vent  stream,  kg/hr  (Ib/hr). 

Mcs:  =  mass  of  carbon  disulfide  per 
mole  of  carbon  disulfide,  76 
kilograms  per  kilogram-mole  (kg/kg- 
mol)  (76  pounds  per  pound-mole 
(Ib/lb-moD). 


under  the  specific  conditions  in  Table  4 
to  this  Subpart  UUUU.  Normal 
operating  conditions  will  be  defined  by 
the  affected  source.  You  must  conduct 
each  performance  test  for  batch  process 
vents  under  the  specific  conditions  in 
Table  4  to  this  subpart  and  not  under 
normal  operating  conditions  as 
specified  in  §63. 7(e)(1). 

(c)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  § 63.7(e)(1). 

(d)  You  must  conduct  three  separate 
test  runs  for  each  performance  test 
required  in  this  section,  as  specified  in 
§  63.7(e)(3).  Each  test  run  must  last  at 
least  1  hour. 

(e)  You  must  use  the  equations  in 
paragraphs  (e)(1)  through  (3)  of  this 
section  to  determine  the  control 
efficiency  for  each  performance  test. 

(1)  The  total  organic  HAP  emission 
rate  is  the  sum  of  the  emission  rates  of 
the  individual  HAP  components.  You 
must  calculate  the  total  organic  HAP 
emission  rate  at  the  inlet  and  outlet  of 
each  control  device  for  each  test  run 
using  Equation  1  of  this  section: 

ID 

ERhap,  =SERhaPj        (Eq.  1) 
j=i 
Where: 
ERhapi  =  total  emission  rate  of  organic 

HAP  in  vent  stream,  kilograms  per 

hour  (kg/hr)  (pounds  per  hour  (lb/ 

hr)). 
ERhapj  =  emission  rate  of  individual 

organic  HAP  in  vent  stream,  kg/hr 

(Ib/hr). 
j  =  individual  HAP. 
m  =  number  of  individual  HAP  sampled 

in  each  test  run. 

(2)  The  total  sulfide  emission  rate  is 
the  sum  of  the  emission  rates  of  the 
individual  sulfide  components, 
expressed  as  carbon  disulfide.  You  must 
calculate  the  total  sulfide  emission  rate 
at  the  inlet  and  outlet  of  each  control 
device  for  each  test  run  using  Equation 
2  of  this  section: 


(Eq.  2) 


Mh:s  =  mass  of  hydrogen  sulfide  per 

mole  of  carbon  disulfide,  68  kg/kg- 

mol  (68  Ib/lbrmol). 
ERcos  =  emission  rate  of  carbonyl 

sulfide  in  vent  stream,  kg/hr  (Ib/hr). 
Mcos  =  mass  of  carbonyl  sulfide  per 

mole  of  carbon  disulfide,  120  kg/kg- 

mol  (120  Ib/lb-mol). 
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(3)  You  must  calculate  the  control 
efficiency  for  each  control  device  for 
each  test  nm  using  Equation  3  of  this 
section: 

CD     _  CD 

CE=       '     ^"(100%)        (Eq.  3) 
ER, 

Where: 

CE  =  control  efficiency,  percent. 

ER,  =  total  emission  rate  of  organic  HAP 
(ERhap,)  or  suffide  (ERsuirJ  in  the 
inlet  vent  stream  of  the  control 
device,  kg/hr  (Ib/hr). 

ERo  =  total  emission  rate  of  organic  HAP 
(ERhap,)  or  suffide  (ERsuir.)  in  the 
outlet  vent  stream  of  the  control 
device,  kg/hr  (Ib/hr). 

(f)  When  a  flare  is  used  to  comply 
with  the  applicable  emission  limit  or 
work  practice  standard  in  Table  1  to  this 
subpart,  you  must  comply  with  the 
requirements  in  paragraphs  (f)(1) 
through  (3)  of  this  section.  You  are  not 
required  to  conduct  a  performance  test 
to  determine  the  control  efficiency  of 
the  flare  or  the  outlet  organic  HAP 
concentration.  If  you  have  previously 
conducted  a  compliance  demonstration 
for  a  flare  using  the  techniques  specified 
in  paragraphs  (f)(1)  through  (3)  of  this 
section,  you  may  use  that  compliance 
demonstration  to  satisfy  the 
requirements  of  this  paragraph  if  either 
no  deliberate  process  changes  have  been 
made  since  the  compliance 
demonstration,  or  the  results  of  the 
compliance  demonstration  reliably 
demonstrate  compliance  despite  process 
changes. 

(1)  Conduct  a  visible  emission  test 
using  the  techniques  specified  in 
§63.11(b)(4); 

(2)  Determine  the  net  heating  value  of 
the  gas  being  combusted  using  the 
techniques  specified  in  §  63.11(b)(6); 
and 

(3)  Determine  the  exit  velocity  using 
the  techniques  specified  in  either 

§  63.11(b)(7)  or  (b)(8),  as  appropriate. 

(g)  Viscose  process  affected  sources 
must  conduct  a  month-long  initial 
compliance  demonstration  according  to 
the  requirements  in  paragraphs  (g)(1) 
through  (5)  of  this  section  and  Table  3 
to  this  subpart. 

(1)  Viscose  process  affected  sources 
that  must  use  non-recovery  control 
devices  to  meet  the  applicable  emission 
limit  in  Table  1  to  this  subpart  must 
conduct  an  initial  performance  test  of 
their  non-recovery  control  devices 
according  to  the  requirements  in  Table 
4  to  this  subpart  to  determine  the 
control  efficiency  of  their  non-recovery 
control  devices  and  incorporate  this 
information  in  their  material  balance. 

(2)  Viscose  process  affected  sources 
that  use  recovery  devices  to  meet  the 


applicable  emission  limit  in  Table  1  to 
this  subpart  must  determine  the 
quantity  of  carbon  disulfide  fed  to  the 
process  and  the  quantity  of  carbon 
disulfide  recovered  using  the  recovery 
device  and  incorporate  this  information 
in  their  material  balance. 

(3)  Viscose  process  affected  sources 
that  use  viscose  process  changes  to  meet 
the  applicable  emission  limit  in  Table  1 
to  this  subpart  must  determine  the 
quantity  of  carbon  disulfide  used  before 
and  after  the  process  change  and 
incorporate  this  information  in  their 
material  balance. 

(4)  Cellophane  operations  that  use 
recovery  devices  to  meet  the  95  percent 
toluene  emission  limit  in  Table  1  to  this 
subpart  must  determine  the  quantity  of 
toluene  fed  to  the  process  and  the 
toluene  recovered  using  the  solvent 
recovery  device  and  incorporate  this 
information  in  their  material  balance. 

(5)  Using  the  pertinent  material 
balance  information  obtained  according 
to  paragraphs  (g)(1)  through  (4)  of  this 
section,  viscose  process  affected  sources 
must  calculate  the  monthly  average 
percent  reduction  for  their  affected 
source  over  the  mcmth-long  period  of 
the  compliance  demonstration. 

(h)  During  the  period  of  each 
compliance  demonstration,  you  must 
establish  each  site-specific  operating 
limit  in  Table  2  to  this  subpart  that 
applies  to  you  according  to  the 
requirements  in  paragraphs  (h)(1) 
through  (10)  of  this  section. 

(1)  For  continuous  process  vents  and 
combinations  of  batch  and  continuous 
process  vents,  establish  your  site- 
specific  operating  limit  using  the 
procediires  in  §  63.505(b)(2),  except 
that,  if  you  demonstrate  initial 
compliance  using  a  month-long 
compliance  demonstration,  references  to 
"compliance  testing"  and  "1-hour  runs" 
mean  "compliance  demonstration"  and 
references  to  "three  test  nms"  mean 
"daily  averages  during  the  compliance 
demonstration"  for  piuposes  of  this 
subpart. 

(2)  For  batch  process  vents,  establish 
your  site-specific  operating  limit  using 
the  procedures  in  §  63.505(b)(3),  except 
that,  if  you  demonstrate  initial 
compliance  using  a  month-long 
compliance  demonstration,  references  to 
"compliance  testing"  and  "performance 
test"  mean  "compliance  demonstration" 
for  purposes  of  this  subpart. 

(3)  For  condensers,  record  the  outlet 
(product  side)  gas  or  condensed  liquid 
temperature  averaged  over  the  same 
period  as  the  compliance  demonstration 
while  the  vent  stream  is  routed  and 
constituted  normally.  Locate  the 
temperature  sensor  in  a  position  that 
provides  a  representative  temperatiue. 


(4)  For  thermal  oxidizers,  record  the 
firebox  temperature  averaged  over  the 
same  period  as  the  compliance 
demonstration.  Locate  the  temperature 
sensor  in  a  position  that  provides  a 
representative  temperatiu'e. 

(5)  For  water  scrubbers,  record  the 
pressing  drop  and  flow  rate  of  the 
scrubber  liquid  averaged  over  the  same 
time  period  as  the  compliance 
demonstration  while  the  vent  stream  is 
routed  and  constituted  normally.  Locate 
the  pressure  and  flow  sensors  in 
positions  that  provide  representative 
measurements  of  these  parameters. 

(6)  For  caustic  scrubbers,  record  the 
pressure  drop,  flow  rate  of  the  scrubber 
liquid,  and  either  the  pH,  conductivity, 
or  alkalinity  of  the  scrubber  liquid 
averaged  over  the  same  time  period  as 
the  compliance  demonstration  while  the 
vent  stream  is  routed  and  constituted 
normally.  Locate  the  pressure  sensors, 
flow  sensors,  and  pH,  conductivity,  or 
alkalinity  sensors  in  positions  that 
provide  representative  measurements  of 
these  parameters.  Ensiue  the  sample  is 
properly  mixed  and  representative  of 
the  fluid  to  be  measured.  ' 

(7)  For  flares,  record  the  presence  of 
a  pilot  flame.  Locate  the  pilot  flame 
sensor  in  a  position  that  provides  an 
accurate  and  continuous  determination 
of  the  presence  of  the  pilot  flame. 

(8)  For  biofilters,  record  the  pressure 
drop  across  the  biofilter  beds,  inlet  gas 
temperatiue,  and  effluent  pH,  averaged 
over  the  same  time  period  as  the 
compliance  demonstration  while  the 
vent  stream  is  routed  and  constituted 
normally.  Locate  the  pressure, 
temperature,  and  pH  sensors  in 
positions  that  provide  representative 
measiuement  of  these  parameters. 
Ensure  the  sample  is  properly  mixed 
and  representative  of  the  fluid  to  be 
measiu«d. 

(9)  For  carbon  adsorbers,  record  the 
total  regeneration  stream  mass  or 
volumetric  flow  during  each  carbon  bed 
regeneration  cycle  during  the  period  of 
the  compliance  demonstration.  Record 
the  temperatiue  of  the  carbon  bed  after 
each  carbon  bed  regeneration  cycle 
during  the  period  of  the  compliance 
demonstration  (and  within  15  minutes 
of  completion  of  any  cooling  cycle(s)). 
Record  the  operating  time  since  the  end 
of  the  last  carbon  bed  regeneration  cycle 
and  the  beginning  of  the  next  carbon 
bed  regeneration  cycle  during  the  period 
of  the  compliance  demonstration. 
Locate  the  temperature  and  flow  sensors 
in  positions  that  provide  representative  - 
measiuement  of  these  parameters. 

(10)  For  oil  absorbers,  record  the  flow 
of  absorption  liquid  through  the 
absorber,  the  temperatiues  of  the 
absorption  liquid  before  and  after  the 
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steam  stripper,  and  the  steam  flow 
through  the  steam  stripper  averaged 
dxuing  the  same  period  of  the 
compliance  demonstration.  Locate  the 
temperatiu-e  and  flow  sensors  in 
positions  that  provide  representative 
measurement  of  these  parameters. 

S  63.5540    By  wtiat  data  must  I  conduct  a 
performanca  tast  or  ottiar  initial  compllanca 
demonstration? 

(a)  You  must  conduct  performance 
tests  or  other  initial  compliance 
demonstrations  no  later  than  180 
calendar  days  after  the  compliance  date 
that  is  specified  for  your  source  in 
§  63.5495  and  according  to  the 
provisions  in  §63.7(a)(2]. 

1 63.5545    What  ara  my  monitoring 
Instailation,  oparation,  and  maintartanca 
raqulremants? 

(a)  For  each  CMS  required  in  this 
section,  you  must  develop  and  make 
available  for  inspection  by  the 
permitting  authority,  upon  request,  a 
site-specific  monitoring  plan  that 
addresses  the  provisions  in  paragraphs 
(a)(1)  through  (3)  of  this  section. 

(1)  Installation  of  the  CMS  sampling 
probe  or  other  interface  at  a 
measiu«ment  location  relative  to  each 
affected  process  unit  such  that  the 
measurement  is  representative  of 
control  of  the  exhaust  emissions  (e.g., 
on  or  downstream  of  the  last  control 
device); 

(2)  Performance  and  equipment 
specifications  for  the  sanlple  interface, 
the  pollutant  concentration  or 
parametric  signal  analyzer,  and  the  data 
collection  and  reduction  system;  and 

(3)  Performance  evaluation 
procedures  and  acceptance  criteria  (e.g., 
calibrations). 

(b)  In  your  site-specific  monitoring 
plan,  you  must  also  address  the 
provisions  in  paragraphs  (b)(1)  through 
(3)  of  this  section. 

(1)  Ongoing  operation  and 
maintenance  procedures  in  accordance 
with  the  general  requirements  of 
§§63.8(c)(l),(3),(4)(ii)and 
63.5580(c)(6); 

(2)  Ongoing  data  quality  assurance 
procedures  in  accordance  with  the 
general  requirements  of  §  63.8(d)(2);  and 

(3)  Ongoing  recordkeeping  and 
reporting  procediues  in  accordance  with 
the  general  requirements  of  §§  63.10(c), 
(e)(1),  (e)(2)(i)  and  63.5585. 

(c)  You  must  conduct  a  performance 
evaluation  of  each  CMS  in  accordance 
with  your  site-specific  monitoring  plan. 

(d)  You  must  operate  and  maintain 
the  CMS  in  continuous  operation 
according  to  the  site-specific  monitoring 
plan. 

(e)  For  each  continuous  emissions 
monitoring  system  (CEMS),  you  must 


meet  the  requirements  in  paragraphs 
(e)(1)  through  (6)  of  this  section. 

(1)  Each  CEMS  must  be  installed, 
operated,  and  maintained  according  to 
the  applicable  performance 
specification  (PS)  listed  in  paragraphs 
(e)(l)(i)  through  (iv)  of  this  section: 

(i)  PS-7  of  40  CFR  part  60,  appendix 
B,  for  CEMS  used  to  measiue  hydrogen 
sulfide  emissions; 

(ii)  PS-8  of  40  CFR  part  60,  appendix 
B,  for  CEMS  used  to  measure  volatile 
organic  compoimd  emissions; 

(iii)  PS-9  of  40  CFR  part  60,  appendix 
B,  for  CEMS  that  use  gas 
chromatography  to  measiu«  organic 
HAP  emissions;  and 

(iv)  PS-15  of  40  CFR  part  60, 
appendix  B,  for  CEMS  that  use  Fourier 
transform  infi'ared  spectroscopy  to 
measuire  organic  HAP  emissions. 

(2)  You  must  conduct  a  performance 
evaluation  of  each  CEMS  according  to 
the  requirements  in  §  63.8  and 
according  to  the  applicable  performance 
specification  listed  in  paragraphs 
(e)(l)(i)  through  (iv)  of  this  section. 

(3)  As  specified  in  §63.8(c)(4)(ii), 
each  CEMS  must  complete  a  minimum 
of  one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
successive  15-minute  period. 

(4)  The  CEMS  data  must  be  reduced 
to  operating  data  averages  computed 
using  valid  data  from  at  least  75  percent 
of  the  hoius  diuing  the  averaging 
period.  To  have  a  valid  hour  of  data, 
you  must  have  four  or  more  data  points 
equally  spaced  over  the  1-hour  period 
(or  at  least  two  data  points  during  an 
hour  when  calibration,  quality 
assiu-ance,  or  maintenance  activities  are 
being  performed),  except  as  specified  in 
paragraph  (a)(5)  of  this  section. 

(5)  The  CEMS  data  taken  during 
periods  in  which  the  control  devices  are 
not  functioning  in  controlling 
emissions,  as  indicated  by  periods  of  no 
flow  for  all  or  a  portion  of  an  affected 
source,  must  not  be  considered  in  the 
averages. 

(6)  Determine  the  daily  average  of  all 
recorded  readings  for  each  operating 
day  during  the  semiannual  reporting 
period  described  in  Table  8  to  this 
subpart. 

(0  For  each  continuous  parameter 
monitoring  system  (CPMS),  you  must 
meet  the  requirements  in  paragraphs 
(f)(1)  through  (9)  of  this  section. 

(1)  Satisfy  all  requirements  of 
performance  specifications  for  CPMS 
upon  promulgation  of  such  performance 
specifications. 

(2)  Satisfy  all  requirements  of  quality 
assurance  (QA)  procedures  for  CPMS 
upon  promulgation  of  such  QA 
procedures. 


(3)  The  CPMS  must  complete  a 
minimum  of  one  cycle  oT  operation  for 
each  successive  15-minute  period. 

(4)  To  calculate  a  valid  hourly 
average,  there  must  be  at  least  four 
equally  spaced  values  for  that  hour, 
excluding  data  collected  during  the 
periods  described  in  paragraph  (f)(6)  of 
this  section. 

(5)  Have  valid  hourly  data  for  at  least 
75  percent  of  the  hoius  during  the 
averaging  period. 

(6)  The  CPMS  data  taken  during 
periods  in  which  the  control  devices  are 
not  functioning  in  controlling 
emissions,  as  indicated  by  periods  of  no 
flow  for  all  or  a  portion  of  an  affected 
source,  must  not  be  considered  in  the 
averages. 

(7)  Calculate  a  daily  average  using  all 
of  the  valid  hourly  averages  for  each 
operating  day  during  the  semiannual 
reporting  period. 

(8)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(9)  Except  for  redundant  sensors,  any 
device  that  is  used  to  conduct  an  initial 
validation  or  accuracy  audit  of  a  CPMS 
must  meet  the  accuracy  requirements 
specified  in  paragraphs  (f)(9)(i)  and  (ii) 
of  this  section. 

(i)  The  device  must  have  an  accuracy 
that  is  traceable  to  National  Institute  of 
Standards  and  Technology  (NIST) 
standards. 

(ii)  The  device  must  be  at  least  three 
times  as  accurate  as  the  required 
accuracy  for  the  CPMS. 

(g)  If  now  to  a  control  device  could  be 
intermittent,  you  must  install,  calibrate, 
and  operate  a  flow  indicator  at  the  inlet 
or  outlet  of  the  control  device  to  identify 
periods  of  no  flow. 

Continuous  Compliance  Requirementa 

§  63.5555    How  do  I  damonstrata 
continuous  compliance  with  the  •mission 
limits,  oparating  limits,  and  work  practica 
standards? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission  limit, 
operating  limit,  and  work  practice 
standard  in  Tables  1  and  2  to  this 
subpart  that  applies  to  you  according  to 
methods  specified  in  Tables  5  and  6  to 
this  subpart. 

(b)  You  must  report  each  instance  in 
which  you  were  not  in  continuous 
compliance  (as  specified  in  Tables  5  and 
6  to  this  subpart)  with  each  emission 
limit,  each  operating  limit,  and  each 
work  practice  standard  that  apply  to 
you.  This  includes  periods  of  startup, 
shutdown,  and  malfunction.  These 
instances  are  deviations  from  the 
emission  limits,  operating  limits,  and 
work  practice  standards  in  this  subpart. 
These  deviations  must  be  reported 
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according  to  the  requirements  in 
§63.5580. 

(c)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  according  to  the  SSM  plan. 

(d)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1).  deviations  that  occur  diuing 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating 
according  to  the  SSM  plan. 

S  63.5560    How  do  I  monitor  and  collect 
data  to  damonatrate  continuoua 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  you  must  monitor 
continuously  (or  collect  data  at  all 
required  intervals)  at  alltimes  that  the 
aHected  soiuce  is  operating,  including 
periods  of  startup,  shutdown,  and 
malfunction. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  required  quality 
assiutmce  or  control  activities,  and 
periods  of  no  flow  for  all  or  a  portion' 
of  an  affected  source  in  data  averages 
and  calculations  used  to  report  emission 
or  operating  levels,  nor  may  such  data 
be  used  in  fulfilling  a  minimum  data 
availability  requirement,  if  applicable. 
You  must  use  all  the  data  collected 
during  all  other  periods  in  assessing  the 
operation  of  the  control  device  and 
associated  control  system. 

(d)  All  terms  in  this  subpart  that 
define  a  period  of  time  for  completing 
required  tasks  (e.g.,  weekly,  monthly, 
quarterly,  or  annually)  refer  to  the 
standard  calendar  periods. 

(1)  You  may  change  time  periods 
specified  in  this  subpart  for  completing 
required  tasks  by  mutual  agreement 
with  the  Administrator,  as  specified  in 
subpart  A  of  this  part.  For  example,  a 
period  could  begin  on  the  compliance 
date  or  another  date,  rather  than  on  the 
first  day  of  the  standard  calendar 
period.  For  each  time  period  that  is 
changed  by  agreement,  the  revised 
period  must  remain  in  effect  until  it  is 
changed.  A  new  request  is  not  necessary 
for  each  recurring  period. 

(2)  Where  the  period  specified  for 
compliance  is  a  standard  calendar 
period,  if  the  initial  compliance  date 
occurs  after  the  beginning  of  the  period, 
then  you  must  comply  according  to  the 
schedule  specified  in  paragraph  (d)(2)(i) 
or  (ii)  of  this  section,  as  appropriate. 


(i)  You  must  comply  before  the  end  of 
the  standard  calendar  period  within 
which  the  compliance  deadline  occurs, 
if  there  remain  at  least  3  days  for  tasks 
that  must  be  performed  weekly,  at  least 
2  weeks  for  tasks  that  must  be 
performed  monthly,  at  least  1  month  for 
tasks  that  must  be  performed  quarterly, 
or  at  least  3  months  for  tasks  that  must 
be  performed  annually;  or 

(li)  In  all  instances  where  a  provision 
of  this  subpart  requires  completing  a 
task  during  each  of  multiple  successive 
periods,  you  may  perform  the  required 
task  at  any  time  during  the  specified 
period,  provided  that  the  task  is 
conducted  at  a  reasonable  interval  after 
completion  of  the  task  during  the 
previous  period. 

Notificatioiis,  Reports,  and  Records 

S  63.5575    What  notifications  must  I  submit 
and  wtian? 

You  must  submit  each  notification  in 
Table  7  to  this  subpart  that  applies  to 
you  by  the  date  specified  in  Table  7  to 
this  subpart. 

§63.5580    What  reports  must  I  submit  and 
when? 

(a)  You  must  submit  each  report  in 
Table  8  to  this  subpart  that  applies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submitting  reports  under  §  63.10,  you 
must  submit  each  compliance  report  by 
the  date  in  Table  8  to  this  subpart  and 
according  to  the  requirements  in 
paragraphs  (b)(1)  through  (5)  of  this 
section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.5495  and 
ending  on  June  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  source  in  §  63.5495. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
August  31  or  February  28,  whichever 
date  follows  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.5495. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  fit)m  January  1  through 
Jime  30  or  the  semiannual  reporting 
period  from  Jidy  1  through  December 
31.   ■ 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  August  31  or  February  28, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 


(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii){A)  or  40  CFR 
71.6(a){3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  The  compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (6)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  that  official's  name,  title,  and 
signature,  certifying  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  report  are  true, 
accurate,  and  complete. 

(3)  Date  of  report  and  begiiming  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  diuing  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  are  no  deviations  from  any 
emission  limits,  operating  limits,  or 
work  practice  standards  that  apply  to 
you  (see  Tables  5  and  6  to  this  subpart), 
the  compliance  report  must  contain  a 
statement  that  there  were  no  deviations 
from  the  emission  limits,  operating 
limits,  or  work  practice  standards 
during  the  reporting  period. 

(6)  u  there  were  no  periods  during 
which  the  CMS  was  out-of-control,  the 
compliance  report  must  contain  a 
statement  that  there  were  no  periods 
during  which  the  CMS  was  out-of- 
control  during  the  reporting  period.  You 
must  include  specifications  for  out-of- 
control  operation  in  the  quality  control 
plan  required  under  §  63.8(d)(2). 

(d)  For  each  deviation  from  an 
emission  limit  or  work  practice  standard 
that  occurs  at  an  affected  soiu-ce  where 
you  are  not  using  a  CMS  to  demonstrate 
continuous  compliance  with  the 
emission  limits  or  work  practice 
standards  in  this  subpart  (see  Table  5  to 
this  subpart),  the  compliance  report 
must  contain  the  information  in 
paragraphs  (c)(1)  through  (4)  and  (d)(1) 
and  (2)  of  this  section.  This  includes 
periods  of  startup,  shutdown,  and 
malfunction. 

(1)  The  total  operating  time  of  each 
affected  source  diuing  the  reporting 
period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
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(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(e)  For  each  deviation  &t>m  an 
amission  limit  or  operating  limit 
occurring  at  an  affected  source  where 
you  are  using  a  CMS  to  demonstrate 
continuous  compliance  with  the 
emission  limit  or  operating  limit  in  this 
subpart  (see  Tables  5  and  6  to  this 
subpart),  you  must  include  the 
information  in  paragraphs  (c)(1)  through 
(4)  and  (e)(1)  throu^  (13)  of  this 
section.  This  includes  lyeriods  of 
startup,  shutdown,  and  malfunction. 

(1)  'The  date  and  time  that  each 
.malfunction  started  and  stopped. 
I  (2)  The  date  and  time  that  each  CMS 
Was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 
j  (3)  The  date,  time,  and  duration  that 
Mch  CMS  was  out-of-control. 
I  (4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
mialfunction  or  during  another  period. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(6)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(7)  A  siunmary  of  the  total  duration  of 
CMS  downtime  during  the  reporting 
period  and  the  total  duration  of  CMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(8)  An  identification  of  each  HAP  that 
is  known  to  be  in  the  emission  stream 
at  the  affected  source. 

(9)  A  brief  description  of  the  process 
units. 

L(10)  A  brief  description  of  the  CMS. 
(11)  The  date  of  the  latest  CEMS 
rtification  or  audit  or  CPMS 
inspection,  calilmition,  or  validation 
check. 

(12)  A  description  of  any  changes  in 
CMS,  processes,  or  controls  since  the 
last  reporting  period. 

(13)  The  operating  day  average  values 
if  monitored  parameters. 

(f)  If  you  have  obtained  a  title  V 
operating  permit  according  to  40  CFR 
part  70  or  40  CFR  part  71,  you  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  by  40  CFR 
7a.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A).  If  you  submit  a 
compliance  report  according  to  Table  8 
to  this  subpart  along  with,  or  as  part  of, 
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the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A).  and  the 
compliance  report  includes  all  required 
information  concerning  deviations  from 
any  emission  limit,  operating  limit,  or 
work  practice  standard  in  this  subpart, 
then  submitting  the  compliance  report 
will  satisfy  any  obligation  to  report  the 
same  deviations  in  the  semiannual 
monitoring  report.  However,  submitting 
a  compliance  report  will  not  otherwise 
affect  any  obligation  you  may  have  to 
report  deviations  from  permit 
requirements  to  the  permit  authority. 

163.5686    Whatracerdamuatllwap? 

You  must  keep  the  records  in  Table  9 
to  this  subpart  that  apply  to  you. 

(  83.5680    In  wiMrt  fonn  and  how  lanf  must 
I  kaap  my  r«c«rda? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 
§63.10(bKl)- 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  onsite 
for  at  least  2  years  after  the  date  of  each 
occurr«ace,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  can  keej) 
the  records  offsite  for  the  remaining  3 
years. 

(d)  You  may  keep  records  in  hard 
copy  or  computer-readable  form 
including,  but  not  limited  to,  paper, 
microfilm,  computer,  floppy  disk, 
magnetic  tape,  or  microfiche. 

Other  Requiremoits  and  Information 

163.5686    What  comptlanca  optlona  do  I 
have  M  part  of  my  affadad  aourca  ia  aub)act 
to  both  this  aubpart  and  another  autopart? 

(a)  For  any  Group  1  or  Group  2 
wastewater  stream  that  is  subject  to  the 
wastewater  provisions  in  this  subpart 
and  the  wastewater  provisions  in  40 
CFR  parts  260  through  272,  you  must 
comply  with  the  requirements  of  either 
paragraph  (a)(1)  or  (2)  of  this  section. 

(1)  You  must  comply  with  more 
stringent  control,  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  overlap  between  the 
provisions  of  this  subpart  and  the 
provisions  of  40  CFR  parts  260  through 
272.  You  must  keep  a  record  of  the 
information  used  to  determine  which 
requirements  were  the  most  stringent 
and  submit  this  information  if  requested 
by  the  Administrator. 

(2)  You  must  submit,  no  later  than  4 
months  before  the  applicable 
compUance  date  specified  in  §  63.5495, 


a  request  for  a  case-by-case 
determination  of  requirements.  The 
request  must  include  the  information 
specified  in  paragraphs  (a)(2)(i)  and  (ii) 
of  this  section. 

(i)  Identification  of  the  wastewater 
streams  that  are  subject  to  this  subpart 
and  to  provisions  in  40  CFR  parts  260 
through  272,  determination  of  the  Group 
1 /Group  2  status  of  those  streams, 
determination  of  whether  or  not  those 
streams  are  listed  or  exhibit  a 
characteristic  as  specified  in  40  CFR 
part  261 .  and  determination  of  whether 
the  waste  management  unit  is  subject  to 
permitting  under  40  CFR  part  270. 

(ii)  Identification  of  the  specific 
control,  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  overlap  betwera  the 
provisions  of  this  subject  and  the 
provisions  of  40  CFR  parts  260  through 
272. 

(b)  If  any  combustion  device,  recovery 
device,  or  recapture  device,  as  defined 
in  §63.111,  subject  to  this  subpart  is 
also  subject  to  the  monitoring, 
recordkeeping,  and  reporting 
requirements  in  40  CFR  part  264, 
subpart  AA  or  CC,  or  is  subject  to 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265, 
subpart  AA  or  CC,  and  you  comply  with 
the  periodic  reporting  requirements 
under  40  CFR  part  264,  subpart  AA  or 
CC,  that  would  apply  to  the  device  if  the 
affected  source  had  final-permitted 
status,  you  may  elect  to  comply  either 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart, 
or  with  the  monitoring,  recordkeeping, 
and  reporting  requirements  in  40  CFR 
parts  264  and/ or  265,  as  described  in 
this  paragraph  (b),  which  will  constitute 
compliance  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart.  You  must 
identify  which  option  has  been  selected 
in  the  Notification  of  Compliance  Status 
Report  required  in  §  63.5575  and  Table 
7  to  this  subpart. 

§83.5608    WiMt  other  roQulfamants  apply 
tome? 

(a)  Table  10  to  this  subpart  shows 
which  provisicms  of  the  General 
Provisions  in  §§63.1  through  63.15 
apply  to  you. 

(b)  For  the  purposes  of  this  subpart, 
the  applicable  subpart  A  requirements 
in  Table  10  to  this  subfMUt  supersede  the 
applicable  subpart  A  requirements  in 
subputs  F,  G,  H,  U  and  UU  of  this  part. 

§  63.5886    Who  hnptomanta  and  anforcea 
tMaaubpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  US 
Environmental  Protection  Agency 
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(EPA),  or  a  delegated  authority,  such  as 
your  State,  local,  or  tribal  agency.  If  the 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  EPA  Regional 
OfRce  to  find  out  if  this  subpart  is 
delegated  to  your  State,  local,  or  tribal 
agency. 

(b)  in  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  Administrator 
keeps  the  authorities  contained  in 
paragraphs  (b)(l]  through  (4)  of  this 
section  and  does  not  delegate  such 
authorities  to  a  State,  local,  or  trilwl 
agency. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limits,  operating 
limits,  and  work  practice  standards  in 
§  »3.5505(a)  through  (c)  and  under 

§  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  $  63.8(f)  and  as 
defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

163.5610    What  deflnilionsappiy  to  this 
subpart? 

(a)  For  all  afiected  sources  complying 
with  the  batch  process  vent  testing 
provisions  in  §  63.490(c)  and  the 
operating  limit  provisions  in 

§  63.505(b),  the  terms  used  in  this 
subpart  and  in  subpart  U  of  this  part  are 
defined  in  §63.482  and  paragraph  (g)  of 
this  section. 

(b)  For  all  afiected  sources  complying 
with  the  closed-vent  system  and  bypass 
line  requirements  in  §  63.148,  the  terms 
used  in  this  subpart  and  in  subpart  G  of 
this  part  are  defined  in  §63.111  and 
paragraph  (g)  of  this  section. 

(c)  For  alTaifected  sources  complying 
with  the  heat  exchanger  system 
requirements  in  §  63.104,  the  terms  used 
in  this  subpart  and  in  subpart  F  of  this 
part  are  defined  in  §  63.101  and 
paragraph  (e)  of  this  section. 

(d)  For  ceUiilose  ether  affected 
sources  complying  with  the 
maintenance  wastewater,  process 
wastewater,  and  liquid  stream  in  open 
system  requirements  of  subparts  F  and 
G  of  this  part,  the  terms  used  in  this 
subpart  and  in  subparts  F  and  G  of  this 
part  are  defined  in  §§  63.101  and  63.111 
and  paragraph  (g)  of  this  section. 

(e)  For  cellulose  ether  affected  soiirces 
complying  with  the  equipment  leak 
requirements  of  subpart  H  of  this  part, 
the  terms  used  in  this  subpart  and  in 


subpart  H  of  this  part  are  defined  in 
§  63.161  and  paragraph  (g)  of  this 
section. 

(f)  For  cellulose  ether  affected  sources 
complying  with  the  equipment  leak 
requirements  of  subpart  UU  of  this  part, 
the  terms  used  in  this  subpart  and  in 
subpart  UU  of  this  part  are  defined  in 

§  63.1020  and  paragraph  (g)  of  this 
section. 

(g)  All  other  terms  used  in  this 
subpart  have  the  meaning  given  them  in 
§  63.2  and  this  paragraph  (g).  If  a  term 
is  defined  in  §  63.2,  63.101,  63.111, 
63.161,  or  63.1020  and  in  this  paragraph 
(g),  the  definition  in  this  paragraph  (g) 
applies  for  purposes  of  this  subpart. 

Bottoms  receiver  means  a  tanx  that 
collects  distillation  bottoms  before  the 
stream  is  sent  for  storage  or  for  further 
downstream  processing. 

Carbon  disulfide  unloading  and 
storage  operation  means  a  system  at  an 
affected  source  that  includes  unloading 
of  carbon  disulfide  from  a  railcar  using 
nitrogen  or  water  displacement  and 
storage  of  carbon  disulfide  in  a  storage 
vessel  using  nitrogen  or  water  padding. 

Cellophane  means  a  thin,  transparent 
cellulose  material,  which  is 
manufactured  using  the  viscose  process 
and  used  in  food  packaging  (e.g.,  candy, 
cheese,  baked  goods),  adhesive  tapes, 
and  membranes  for  industrial  uses,  such 
as  batteries. 

^Cellophane  operation  means  the 
collection  of  the  cellophane  process  imit 
and  any  other  equipment,  such  as  heat 
exchanger  systems,  wastewater  and 
waste  management  imits,  or  cooling 
towers,  that  are  not  associated  with  an 
individual  cellophane  process  unit,  but 
are  located  at  a  cellophane  operation  for 
the  purpose  of  manufacturing 
cellophane  and  are  under  common 
control. 

Cellophane  process  unit  means  all 
eqmpment  which  collectively  function 
to  manufacture  cellophane  and  any 
associated  storage  vessels,  liquid 
streams  in  open  systems  (as  defined  in 
§  63.149),  and  equipment  (as  defined  in 
§63.161)  that  are  used  in  the 
manufacturing  of  cellophane. 

Cellulose  euier  means  a  compoimd, 
such  as  carboxymethyl  cellulose, 
hydroxyethyl  cellulose,  hydroxypropyl 
cellulose,  methyl  cellulose,  or 
hydroxypropyl  methyl  cellulose,  which 
is  manufactured  using  the  cellulose 
ether  process  and  used  mainly  as  a 
thickener,  viscosifier,  or  binder  in  a 
wide  variety  of  consumer  and  other 
products. 

Cellulose  ether  operation  means  the 
collection  of  the  cellulose  ether  process 
imit  and  any  other  equipment,  such  as 
heat  exchanger  systems,  wastewater  and 
waste  management  units,  or  cooling 


towers,  that  are  not  associated  with  an 
individual  cellulose  ether  process  unit, 
but  are  located  at  a  cellulose  ether 
operation  for  the  purpose  of 
manufacturing  a  particular  cellulose 
ether  and  are  under  common  control. 

Cellulose  ether  process  means  the 
following: 

(1)  A  manufacturing  process  that 
includes  the  following  process  steps: 

(i)  Reaction  of  cellmose  (e.g.,  wood 
pulp  or  cotton  linters)  with  sodiimi 
hydroxide  to  produce  alkali  cellulose; 

(ii)  Reaction  of  the  alkali  cellulose 
with  a  chemical  compoimd(s),  such  as 
ethylene  oxide,  propylene  oxide,  methyl 
chloride,  or  chloroacetic  acid,  to 
produce  a  particular  cellulose  ether; 

(iii)  Wasning  and  purification  of  the 
cellulose  ether;  and 

(iv)  Dryins  of  the  cellulose  ether. 

(2)  Solids  Handling  steps  downstream 
of  the  drying  process  are  not  considered 
part  of  the  cellulose  ether  process. 

Cellulose  ether  process  change  means 
a  change  to  the  cellulose  ether  process 
that  occurred  no  earlier  than  January 
1992  that  allows  the  recovery  of  organic 
HAP,  reduction  in  organic  HAP  usage, 
or  reduction  in  organic  HAP  leaving  the 
reactor.  Includes  extended  cookout. 

Cellulose  ether  process  unit  means  all 
equipment  which  collectively  function 
to  manufacture  a  particular  cellulose 
ether  and  any  associated  storage  vessels, 
liquid  streams  in  open  systems  (as 
defined  in  §  63.149),  and  equipment  (as 
defined  in  §  63.161  or  63.1020)  that  are 
used  in  the  manufacturing  of  a 
particular  cellulose  ether. 

Cellulose  Ethers  Production  source 
category  means  the  collection  of 
operations  that  use  the  cellulose  ether 
process  to  manufacture  a  particular 
cellulose  ether. 

Cellulose  food  casing  means  a 
cellulose  casing,  which  is  manufactured 
using  the  viscose  process,  used  in 
forming  meat  products  (e.g.,  hot  dogs, 
sausages)  and,  in  most  cases,  removed 
from  the  meat  products  before  sale. 

Cellulose  food  casing  operation  means 
the  collection  of  the  cellulose  food 
casing  process  unit  and  any  other 
equipment,  such  as  heat  exchanger 
systems,  wastewater  and  waste 
management  imits,  or  cooling  towers, 
that  are  not  associated  with  an 
individual  cellulose  food  casing  process 
imit,  but  are  located  at  a  cellulose  food 
casing  operation  for  the  purpose  of 
maniifacturing  cellulose  food  casings 
and  are  under  common  control. 

Cellulose  food  casing  process  unit 
means  all  equipment  which  collectively 
function  to  manufactiue  cellulose  food 
casings  and  any  associated  storage 
vessels,  liquid  streams  in  open  systems 
(as  defined  in  §  63.149),  and  equipment 
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(as  defined  in  §  63.161)  that  are  used  in 
the  manufacturing  of  cellulose  food 
casings. 

CeUulosic  sponge  means  a  porous 
cellulose  product,  which  is 
manufactured  using  the  viscose  process 
and  used  mainly  for  consumer  use  (e.g., 
for  cleaning). 

CeUulosic  sponge  operation  means  the 
collection  of  the  cellulosic  sponge 
process  unit  and  any  other  equipment, 
such  as  heat  exchanger  systems, 
wastewater  and  waste  management 
units,  or  cooling  towers,  that  are  not 
associated  with  an  individual  cellulosic 
sponge  process  unit,  but  are  located  at 
a  cellulosic  sponge  operation  for  the 
purpose  of  manufacturing  cellulosic 
sponges  and  are  under  common  control. 

Cellulosic  sponge  process  unit  means 
all-equipment  which  collectively 
function  to  manufacture  cellulosic 
sponges  and  any  associated  storage 
vessels,  liquid  streams  in  open  systems 
(as  defined  in  §  63.149),  and  equipment 
(as  defined  in  §63.161)  that  are  used  in 
the  manufacturing  of  cellulosic  sponges. 

Closed-loop  system  means  a  system 
wherein  the  emission  stream  is  not 
normally  vented  to  the  atmosphere  but 
is  recycled  back  to  the  process. 

Control  technique  means  any 
equipment  or  process  control  used  for 
capturing,  recovering,  treating,  or 
preventing  HAP  emissions.  The 
equipment  includes  recovery  devices 
and  non-recovery  control  devices,  as 
defined  in  this  paragraph.  The  process 
control  includes  cellulose  ether  process 
changes  and  viscose  process  changes,  as 
defined  in  this  paragraph. 
I  Deviation  means  any  instance  in 
Whidi  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including,  but  not  limited  to,  any 
emission  limit,  operating  limit,  or  work 
practice  standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
operating  limit,  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
~  y  this  subpart. 

Emission  point  means  an  individual 
process  vent,  storage  vessel,  waste 
management  unit,  or  equipment  leak, 

Extended  cookout  (ECO)  means  a 
cellulose  ether  process  change  that 
reduces  the  amount  of  unreacted 
ethylene  oxide,  propylene  oxide,  methyl 


It 


chloride,  or  chloroacetic  acid  leaving 
the  reactor.  This  is  accomplished  by 
allowing  the  product  to  react  for  a 
longer  time,  thereby  leaving  less 
unreacted  ethylene  oxide,  propylene 
oxide,  methyl  chloride,  or  chloroacetic 
acid  and  reducing  emissions  of  ethylene 
oxide,  propylene  oxide,  methyl 
chloride,  or  chloroacetic  acid  that  might 
have  occurred  otherwise. 

Miscellaneous  Viscose  Processes 
source  category  means  the  collection  of 
operations  that  use  the  viscose  process 
to  manufactiu«  a  particular  cellulose 
product.  These  cellulose  products 
include  cellulose  food  casings,  rayon, 
cellulosic  sponges,  and  cellophane. 

Nitrogen  storage  system  means  a 
system  of  padding  the  carbon  disulfide 
storage  vessels  with  nitrogen  to  prevent 
contact  with  oxygen. 

Nitrogen  unloading  and  storage 
system  means  the  combination  of  a 
nitrogen  unloading  system  for 
unloading  carbon  disulfide  and  a 
nitrogen  storage  system  for  storing 
carbon  disulfide. 

Nitrogen  unloading  system  means  a 
system  of  imloading  carbon  disulfide 
from  railcars  to  storage  vessels  using 
nitrogen  displacement  to  prevent 
gaseous  carbon  disulfide  emissions  to 
the  atmosphere  and  to  preclude  contact 
with  oxygen. 

Non-recovery  control  device  means  an 
individual  unit  of  equipment  capable  of 
and  normally  used  for  the  purpose  of 
capturing  or  treating  HAP  emissions. 
Examples  of  equipment  that  may  be 
non-recovery  control  devices  include, 
but  are  not  limited  to,  biofilters,  caustic 
scrubbers,  flares,  thermal  oxidizers,  and 
water  scrubbers. 

Oil  absorber  means  a  packed-bed 
absorber  that  absorbs  pollutant  vapors 
using  a  type  of  oil  (e.g.,  kerosene)  as  the 
absorption  liquid. 

Onsite  means  that  records  are  stored 
at  a  location  within  a  major  source 
which  encompasses  the  affected  source. 
Onsite  includes,  but  is  not  limited  to, 
storage  at  the  affected  source  or  process 
unit  to  which  the  records  pertain  or 
storage  in  central  files  elsewhere  at  the 
major  source. 

Process  vent  means  a  point  of 
discharge  to  the  atmosphere  (or  the 
point  of  entry  into  a  control  device,  if 
any)  of  a  HAP-containing  gas  stream 
from  the  process  operation.  Process 
vents  do  not  include  vents  with  a  flow 
rate  less  than  0.005  standard  cubic 
meter  per  minute  or  with  a 
concentration  less  than  50  parts  per 
million  by  volume  (ppmv),  vents  on 
storage  tanks,  vents  on  wastewater 
emission  sources,  or  pieces  of 
equipment  regulated  under  equipment 
leak  standards. 


Rayon  means  cellulose  fibers,  which 
are  manufactured  using  the  viscose 
process  and  used  in  the  production  of 
either  textiles  (e.g.,  apparel,  drapery,  ' 
upholstery)  or  non-woven  products 
(e.g.,  feminine  hygiene  products,  wipes, 
computer  disk  liners,  surgical  swabs). 

Rayon  operation  means  the  collection 
of  the  rayon  process  unit  and  any  other 
equipment,  such  as  heat  exchanger 
systems,  wastewater  and  waste 
management  units,  or  cooling  towers, 
that  are  not  associated  with  an 
individual  rayon  process  unit,  but  are 
located  at  a  rayon  operation  for  the 
purpose  of  manufacturing  rayon  and  are 
under  common  control. 

Rayon  process  unit  means  all 
equipment  which  collectively  function 
to  manufacture  rayon  and  any 
associated  storage  vessels,  liquid 
streams  in  open  systems  (as  defined  in 
§63.149),  and  equipment  (as  defined  in 
§  63.161)  that  are  used  in  the 
manufactiuing  of  rayon. 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  HAP  emissions  for  fuel  value 
(i.e.,  net  positive  heating  value),  use. 
reuse,  or  for  sale  for  fuel  value,  use.  or 
reuse.  Examples  of  equipment  that  may 
be  recovery  devices  include,  but  are  not 
limited  to,  absorbers,  carbon  adsorbers, 
condensers,  oil-water  separators  or 
organic-water  separators,  or  organig 
removal  devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  luiits. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Safety  device  means  a  closure  device 
such  as  a  pressure  relief  valve,  frangible 
disc,  fusible  plug,  or  any  other  type  of 
device  which  functions  exclusively  to 
prevent  physical  damage  or  permanent 
deformation  to  a  unit  or  its  air  emission 
control  equipment  by  venting  gases  or 
vapors  directly  to  the  atmosphere 
during  unsafe  conditions  resulting  from 
an  unplanned,  accidental,  or  emergency 
event.  For  the  purposes  of  this  subpart, 
a  safety  device  is  not  used  for  routine 
venting  of  gases  or  vapors  from  the 
vapor  headspace  underneath  a  cover 
such  as  during  filling  of  the  unit  or  to 
adjust  the  pressure  in  this  vapor 
headspace  in  responses  to  normal  daily 
diurnal  ambient  temperature 
fluctuations.  A  safety  device  is  designed 
to  remain  in  a  closed  position  during 
normal  operation  and  open  only  when 
the  internal  pressure,  or  another 
relevant  parameter,  exceeds  the  device 
threshold  setting  applicable  to  the  air 
emission  control  equipment  as 
determined  by  the  owner  or  operator 
based  on  manufacturer 
recommendations,  applicable 
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regulations,  fire  protection  and 
prevention  codes,  standard  engineering 
codes  and  practices,  or  other 
requirements  for  the  safe  handling  of 
flanunable,  combustible,  explosive, 
reactive,  or  hazardous  materials. 

Solvent  coating  process  means  a 
manufacturing  process  in  which 
cellophane  film  is  coated  (e.g.,  with 
Saran®  or  nitrocellulose)  to  impart 
moisture  impermeability  to  the  film  and 
to  make  it  printable.  Both  Saran  and 
nitrocellulose  use  the  same  solvents — 
tetrahydrofuran  and  toluene. 

Storage  vessel  means  a  tank  or  other 
vessel  used  to  store  liquids  that  contain 
one  or  more  HAP.  Storage  vessels  do  not 
include  the  following: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
(30  poimds  per  square  inch)  and 
without  emissions  to  the  atmosphere; 

(3)  Vessels  with  capacities  smaller 
than  38  cubic  meters  (10,000  gallons); 

(4)  Vessels  and  equipment  storing  ' 
and/or  handling  material  that  contains 
no  HAP  or  contains  HAP  as  impiuities 
only; 

(5)  Bottoms  receiver  tanks; 

(6)  Surge  control  vessels; 

(7)  Wastewater  storage  vessels;  and 

(8)  Storage  vessels  assigned  to  another 
process  unit  regulated  under  another 
subpart  of  part  63. 

Surge  control  vessel  means  feed 
drums,  recycle  dru{ns,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  process  unit  when  in-process 
storage,  mixing,  or  management  of  flow 


rates  or  volumes  is  needed  to  assist  in 
production  of  a  product. 

Total  HAP  means  the  sum  of  organic 
HAP  emissions  measiu-ed  using  EPA 
Method  18. 

Total  sulfide  means  the  siun  of 
emissions  for  carbon  disulfide, 
hydrogen  sulfide,  and  carbonyl  sulfide 
reported  as  carbon  disulfide.  Total 
sulfide,  as  defined  for  the  piuposes  of 
this  subpart,  does  not  include  other 
sulfur  compoimds,  such  as  sulfur 
dioxide. 

Viscose  process  means  the  following: 

(1)  A  manufacturing  process  that 
includes  the  following  process  steps: 

(i)  Reaction  of  cellulose  (e.g.,  wood 
pulp)  with  sodiiun  hydroxide  to 
produce  alkali  cellulose; 

(ii)  Reaction  of  alkali  cellulose  with 
carbon  disulfide  to  produce  sodium 
cellulose  xanthate; 

(iii)  Combination  of  sodiiun  cellulose 
xanthate  with  additional  sodium 
hydroxide  to  produce  viscose  solution; 

(iv)  Extrusion  of  the  viscose  into 
various  shapes  (e.g.,  hollow  casings, 
thin  fibers,  thin  sheets,  molds); 

(v)  Regeneration  of  the  cellulose 
product; 

(vi)  Washing  of  the  cellulose  product; 
and 

(vii)  Possibly  acid  or  salt  recovery. 

(2)  The  cellulose  products 
manufactured  using  the  viscose  process 
include  cellulose  food  casings,  rayon, 
cellulosic  sponges,  and  cellophane. 

Viscose  process  change  means  a 
change  to  the  viscose  process  that 
occurred  no  earlier  than  January  1992 
that  allows  either  the  recovery  of  carbon 
disiilfide  or  a  reduction  in  carbon 
disulfide  usage  in  the  process. 


Wastewater  means  water  that: 

(1)  Contains  either: 

(i)  An  annual  average  concentration  of 
organic  HAP  (fisted  in  Table  9  to 
subpart  G  of  this  part)  of  at  least  5  parts 
per  million  by  weight  (ppmw)  and  has 
an  annual  average  flow  rate  of  0.02  liter 
per  minute  or  greater;  or 

(ii)  An  annual  average  concentration 
of  organic  HAP  (listed  in  Table  9  to 
subpart  G  of  this  part)  of  at  least  10,000 
ppmw  at  any  flow  rate. 

(2)  Is  discarded  from  a  cellulose  food 
casing,  rayon,  cellulosic  sponge, 
cellophane,  or  cellulose  ether  process 
unit  that  is  part  of  an  affected  source. 
Wastewater  is  process  wastewater  or 
maintenance  wastewater. 

Water  storage  system  means  a  system 
of  padding  the  carbon  disulfide  storage 
vessels  with  water  to  prevent  contact 
with  oxygen.  The  water,  which  is 
saturated  with  carbon  disulfide,  is  later 
sent  to  wastewater  treatment. 

Water  unloading  and  storage  system 
means  the  combination  of  a  water 
unloading  system  for  unloading  carbon 
disulfide  and  a  water  storage  system  for 
storing  carbon  disulfide. 

Water  unloading  system  means  a 
system  of  unloading  carbon  disulfide 
from  railcars  to  storage  vessels  using 
water  displacement  to  prevent  gaseous 
carbon  disulfide  emissions  to  the 
atmosphere  and  to  preclude  contact 
with  oxygen. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act. 

Tables  to  Subpart  UUUU  of  Part  63 


Table  1  to  Subpart  UUUU  of  Part  63,— Emission  Limits  and  Work  Practice  Standards 

[As  required  In  §63.5505(8),  you  must  meet  the  appropriate  emission  limits  and  work  practice  standards  in  \h^  following  table] 


For. 


1 .  the  sum  of  all  viscose  process  vents 


at 


a.  each  existing  cellulose  food  casing  op- 
eration. 


b.  each  new  cellulose  food  casing  oper- 
ation. 


you  must . 


i.  reduce  total  uncontrolled  sulfide  emissions  (reported 
as  cart)on  disulfide)  by  at  least  25%  based  on  a  6- 
month  rolling  average; 

ii.  for  each  vent  stream  that  you  control  using  a  control 
device,  route  the  vent  stream  through  a  closed-vent 
system  to  the  control  device;  and 

iii.  comply  with  the  work  practice  standard  for  closed- 
vent  systems. 

i.  reduce  total  uncontrolled  sulfide  emissions  (reported 
as  cartmn  disulfide)  by  at  least  75%  based  on  a  6- 
month  rolling  average; 

ii.  for  each  vent  stream  that  you  control  using  a  control 
device,  route  the  vent  stream  through  a  closed-vent 
system  to  the  control  device;  and 

iii.  comply  with  the  work  practice  standard  for  closed- 
vent  systems. 
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Table  1  to  Subpart  UUUU  of  Part  63.— Emission  Limits  and  Work  Practice  Standards— Continued 

[As  required  in  §  63.5505(a),  you  must  meet  the  appropriate  emission  limits  and  work  practice  standards  in  the  following  table] 


For 


at 


you  must 


c.  each  existing  rayon  operatkxi 


d.  each  new  rayon  operation 


e.  each  existing  or  new  cellulosic  sponge 
operation. 


f.  each  existing  or  new  cellophane  oper- 
ation. 


1\  the  sum  of  all  solvent  coating  process 
vents. 


a.  each  existing  or  new  cellophane  oper- 
ation. 


4  the  sum  of  all  cellulose  ether  process 
vents. 


( ,  ck)sed-kx)p  systems 


a.  each  existing  or  new  cellulose  ether 
operation. 


each  existing  or  new  cellulose  ether  oper- 
ation. 


i.  (1)  reduce  total  uncontrolled  sulfide  emissions  (re- 
ported as  cartx>n  disulfide)  by  at  least  35%  within  3 
years  after  the  effective  date  based  on  a  6-month 
rolling  average;  (2)  for  each  vent  stream  that  you 
control  using  a  control  device,  route  the  vent  stream 
through  a  closed-vent  system  to  the  control  device; 
and  (3)  comply  with  tt>e  wortc  practice  standard  for 
closed-vent  systems;  arKJ 

ii.  (1)  reduce  total  uncontrolled  sulfide  emissions  (re- 
ported as  cartx>n  disulfide)  by  at  least  40%  within  8 
years  after  the  effective  date  based  on  a  6-month 
rolling  average;  (2)  for  each  vent  stream  that  you 
control  using  a  control  device,  route  the  vent  stream 
through  a  closed-vent  system  to  the  control  device; 
and  (3)  comply  with  the  work  practwe  standard  for 
closed-vent  systems. 

i.  reduce  total  uncontrolled  sulfide  emissions  (reported 
as  cartx>n  disulfide)  by  at  least  75%  based  on  a  6- 
month  rolling  average; 

ii.  for  each  vent  stream  that  you  control  using  a  control 
device,  route  the  vent  stream  through  a  closed-vent 
system  to  the  control  device;  and 

iii.  comply  with  the  wori(  practice  standard  for  closed- 
vent  systems. 

i.  reduce  total  uncontrolled  sulfide  emissions  (reported 
as  cart)on  disulfide)  by  at  least  75%  based  on  a  6- 
month  rolHng  average; 

ii.  for  each  vent  stream  that  you  control  using  a  control 
device,  route  the  vent  stream  through  a  dosed-vent 
system  to  the  control  device;  and 

iii.  comply  with  the  woric  practice  standard  for  closed- 
vent  systems. 

i.  reduce  total  uncontrolled  sulfide  emissions  (reported 
as  cartxxi  disulfide)  by  at  least  75%  based  on  a  6- 
month  rolling  average; 

ii.  for  each  vent  stream  that  you  control  using  a  control 
device,  route  the  vent  stream  through  a  closed-vent 
system  to  the  control  device;  and 

iii.  comply  with  the  wori(  practice  standard  for  dosed- 
vent  systems. 

i.  reduce  uncontrolled  toluene  emissions  by  at  least 
95%  based  on  a  6-month  rolling  average; 

ii.  for  each  vent  stream  that  you  control  using  a  control 
device,  route  the  vent  stream  through  a  closed-vent 
system  to  the  control  device;  and 

iii.  comply  with  the  work  practice  standard  for  closed- 
vent  systems. 

I.  reduce  total  uncontrolled  organic  HAP  emissions  by 
at  least  99%; 

ii.  for  each  vent  stream  that  you  control  using  a  control 
device,  route  the  vent  stream  through  a  closed-vent 
system  to  the  control  device;  and 

iii.  comply  with  the  wori(  practice  standard  for  closed- 
vent  systems. 

comply  tiy  operating  the  closed-loop  system. 
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Table  1  to  Subpart  UUUU  of  Part  63.— Emission  Limits  and  Work  Practice  Standards— Continued 

[As  required  in  §  63.5505(a),  you  must  meet  ttie  appropriate  emission  limits  and  work  practice  standards  in  the  following  table] 


For 


5.  each  carbon  disulfide  unloading  and 
storage  operation. 


6.  each  toluene  storage  vessel 


7.  equipment  leaks 


8.  all  sources  of  wastewater  emissions 

9.  liquid  streams  in  open  system  2  


10.  dosed-vent  system  used  to  route 
emissk}ns  to  a  control  device. 

11.  closed-vent  system  containing  a  l>y- 
pass  line  that  could  divert  a  vent  stream 
away  from  a  control  device,  except  for 
equipment  needed  for  safety  purposes 
(described  in  §63. 148(f)(3)). 

12.  heat  exchanger  system  that  cools 
process  equipment  or  materials  in  the 
process  unit. 


at 


a.  each  existing  or  new  viscose  process 
affected  source. 


a.  each  existing  or  new  cellophane  oper- 
ation. 


a.  each  existing  or  new  cellulose  ether 
operation. 


each  existing  or  new  cellulose  ether  oper- 
ation. 

each  existing  or  new  cellulose  ether  oper- 
ation. 


each  existing  or  new  affected  source 
each  existing  or  new  affected  source 


each  existing  or  new  affected  source 


you  must 


i.  reduce  uncontrolled  cart>on  disulfide  emissions  by  at 
least  83%  from  unloading  and  storage  operations 
based  on  a  6-month  rolling  average  if  you  use  an  al- 
temative  control  technique  not  listed  in  this  table 
source  for  carbon  disulfide  unloading  and  storage  op- 
erations; If  using  a  control  device  to  reduce  emis- 
sions, route  emissions  through  a  closed-vent  system 
to  the  control  device;  and  comply  with  the  wori<  prac- 
tice standard  for  closed-vent  systems; 

ii.  reduce  uncontrolled  cartran  disulfide  emissions  by  at 
least  0.14%  from  viscose  process  vents  based  on  a 
6-month  rolling  average;  for  each  vent  stream  that 
you  control  using  a  control  device,  route  the  vent 
stream  through  a  dosed-vent  system  to  the  control 
device;  and  comply  with  the  work  practice  standard 
for  dosed-vent  systems; 

Hi.  install  a  nitrogen  unloading  and  storage  system  (as 
defined  in  §63.5610);  or 

iv.  install  a  nitrogen  unloading  system  (as  defined  in 
§63.5610);  reduce  uncontrolled  cartjon  disulfide 
emissions  by  at  least  0.045%  from  viscose  process 
vents  based  on  a  6-month  rolling  average;  for  each 
vent  stream  that  you  control,  route  the  vent  stream 
through  a  closed-vent  to  the  control  device;  and  com- 
ply with  the  wori(  practice  standard  for  dosed-vent 
systems. 

i.  reduce  uncontrolled  toluene  emissions  by  at  least 
95%  based  on  a  6-month  rolling  average; 

ii.  if  using  a  control  device  to  reduce  emissions,  route 
the  emissions  through  a  dosed-vent  system  to  the 
control  device;  and 

ill.  comply  with  the  work  pradice  standard  for  closed- 
vent  systems. 

i.  comply  with  the  applicable  equipment  leak  standards 
of  §§63.162  through  63.179,  except  that  references 
to  "process  unit"  mean  "cellulose  ether  process  unit" 
for  the  purposes  of  this  subpart;  or 

ii.  comply  with  the  applicable  equipment  leak  standards 
of  §§63.1021  through  63.1037,  except  that  ref- 
erences to  "process  unit"  mean  "cellulose  ether 
process  unit"  for  the  purposes  of  this  subpart. 

comply  with  the  applicable  wastewater  provisions  of 
§§63.105  and  63.132  through  63.140. 

comply  with  the  applicable  provisions  of  §63.149,  ex- 
cept that  references  to  "chemical  manufaduring 
process  unit"  mean  "cellulose  ether  process  unit"  for 
the  purposes  of  this  subpart. 

condud  annual  inspedions,  repair  leaks,  and  maintain 
records  as  specified  in  §63.148. 

i.  install,  calibrate,  maintain,  and  operate  a  flow  indi- 
cator as  specified  in  §  63.148(f)(1);  or 

ii.  secure  the  bypass  line  valve  in  the  closed  position 
with  a  car-seal  or  lock-and-key  type  configuration  and 
insped  the  seal  or  closure  mechanism  at  least  once 
per  month  as  specified  in  §63.148(f)(2). 

monitor  and  repair  the  heat  exchanger  system  accord- 
ing to  §63. 104(a)  through  (e),  except  that  references 
to  "chemical  manufaduring  process  unit"  mean  "cel- 
luk}se  food  casing,  rayon,  cellulosic  sponge,  cello- 
phane, or  cellutose  ether  process  unit"  for  the  pur- 
poses of  this  subpart. 


Table  2  to  Subpart  UUUU  of  Part  63.— Operating  Limits 

[As  required  in  §  63.5505(b),  you  must  meet  the  appropriate  operating  limits  in  the  following  table] 


For  the  foltowing  control  technique  .  .  . 

you  must .  .  . 

1.  condenser 

maintain  the  daily  average  condenser  outlet  gas  or  condensed  liquid  temperature  no  higher 
tfian  the  value  established  during  the  compliance  demonstration. 
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Table  2  to  Subpart  UUUU  of  Part  63.— Operating  Limits— Continued 

[As  required  in  §  63.5505(b),  you  must  meet  the  appropriate  operating  limits  in  the  folkywing  table] 


For  the  following  control  technique 


you  must 


\.  tfiermal  oxkjizer  . 
).  water  scmbber .., 
I.  caustic  scrubber 


5.  flare 

6.  biofiner 


7.  carbon  abeortMr 


I.  oH  absorber 


).  any  o(  the  control  technk]ues  specified  in  ttw 

table. 
10.  any  of  the  control  techniques  specified.jn 

this  table. 


11.  attemative  cofttrol  technique 


maintain  ttw  daily  average  thermal  oxklizer  firebox  temperature  no  k>wer  than  the  value  estab- 
lished during  the  compliarKe  demonstration. 

maintain  the  daily  average  scrubber  pressure  drop  and  scrutjber  Kquid  flow  rate  within  the  op- 
erating values  established  durirtg  ttie  compliance  demonstration. 

maintain  the  daily  average  scrubber  pressure  drop,  scrubber  Ik^utd  flow  rate,  ar>d  scrubber  liq- 
ukl  pH,  conductivity,  or  alkalinity  within  the  operating  vakies  established  during  ttw  compli- 
ance demor^ratkxi. 

maintain  the  presence  of  a  pitot  flame. 

maintain  the  daily  average  biofiiter  inlet  gas  temperature,  biofitter  effluent  pH,  arid  pressure 
drop  wittiin  the  operating  values  established  during  the  compliance  demonstratxxi. 

maintain  the  reger>eratkxi  frequency,  total  regeneration  adsorber  stream  mass  or  vokjnrtetric 
flow  during  carbon  bed  regeneratk>n,  and  temperature  of  the  cartxx)  bed  after  regeneration 
(and  within  15  minutes  of  completing  any  coding  cyde(s))  for  each  regeneratkxi  cyde  wMhin 
the  vakjes  established  during  the  compliance  denK>nstration. 

maintain  ttie  daily  average  at)sorptkxi  Uqukl  flow,  absorptkxi  Nquk)  temperature,  and  steam 
flow  within  the  vaKjes  established  during  tt>e  con>pliarKe  demor^ratKxi 

if  -usirtg  a  CEMS,  maintain  the  daily  average  control  effictefKy  of  each  control  device  no  k>wer 
than  the  vakJS  established  during  the  compliance  demonstratkxi. 

e^  it  you  wisb  ta  eetaWisK  alternative  operating  parameters,  sutxnit  ttw  applk:atk>n  for  approval 
of  tfte  aitemative'opereting  parameters  no  later  than  the  notifKation  o<  the  performance  test 
or  CEMS  pertamiarwe  evaluation  or  no  later  tfum  60  days  prkx  to  any  other  initial  compti- 
anca  demenstratnn; 

b.  the  applicalion  must  indude:  infonmatkjn  justifying  the  request  for  attemative  operating  pa- 
rameters (such  as  the  infeasibiiity  or  impractkaJity  of  usir>g  the  operating  parameters  m  this 
firtal  rule);  a  descriptran  of  ttie  proposed  alternative  control  devne  operatirig  parameters;  the 
monitoring  approach;  the  frequency  of  measuring  and  recording  tfte  attemative  parameters; 
how  the  operatir)g  limits  are  to  be  cakajlated;  and  informatkin  documenting  that  tfte  alter- 
native operating  parameters  wouW  provide  equivalent  or  better  assurance  of  compkance 
with  ttte  starKterd; 

c.  install,  operate,  and  maintain  the  alternative  parameter  morMtoring  systems  in  accordartce 
with  ttte  appMcatkxi  approved  by  the  Administrator, 

d.  establish  operating  limits  during  tfie  Initial  compliance  demonstratk)n  based  on  the  alter- 
native operating  parameters  induded  in  tfw  approved  appTicatwn;  and 

e.  maintain  the  daily  average  alternative  operating  paranrteter  values  wittiin  the  vakies  estab- 
lished during  tfw  compliance  demonstratk>n. 

a.  sutxnit  (or  approval  no  later  than  the  notiflcatkxi  of  tfie  perfomiarKe  test  or  CEMS  perfonn- 
ance  evahiatkxi  or  no  later  than  60  days  prior  to  any  other  initial  compliance  denwnstratkxi 
a  proposed  site-specifk;  plan  that  includes:  a  descriptkm  of  the  atterr^ive  control  device; 
test  results  verifyirig  tt>e  performance  of  the  control  device;  the  appropriate  operatmg  param- 
eters tfiat  wHI  be  monitored;  and  the  frequer>cy  of  measuring  and  recordwig  to  establish  cort- 
tinuous  compliance  with  the  operating  limits; 

b.  install,  operate,  and  maintain  the  parameter  morutoring  system  for  ttie  alternative  control  de- 
vice In  accordwKe  with  the  plan  approved  by  ttie  Administrator 

c.  estat)lish  operating  limits  during  the  initial  compliance  denrKinstratkxi  based  on  the  operating 
parameters  for  the  alternative  control  device  induded  in  ttie  approved  plan;  and 

d.  maintain  ttie  daHy  average  operating  parameter  values  for  the  alternative  control  technique 
within  the  values  estattlished  during  the  compliance  demonstratk>n. 
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Table  3  to  Subpart  UUUU  of  Part  63.— Initial  Compliance  With  Emission  Limits  and  Work  Practice 

Standards 

[As  required  in  §§ 63.5530(a)  and  63.5535(g),  you  must  demonstrate  initial  compliance  with  the  appropriate  emission  limits  and  work  practice 

standards  according  to  the  requirements  in  the  following  table] 


For.  . 


1.  the  sum  of  all  viscose  process 
vents. 


at.  . 


a.  each  existing  cellulose  food 
casing  operation. 


b.  each  new  cedulose  food  casing 
operation. 


c.  each  existing  rayon  operation  .. 


for  the  following  emission  limit  or 
work  practk^e  starxiard  .  .  . 


1.  reduce  total  uncontrolled  sulfkJe 
emissions  (reported  as  carbon 
disulfkle)  by  at  least  25% 
based  on  a  6-rrK)nth  rolling  av- 
erage; 

il.  for  each  vent  stream  that  you 
control  using  a  control  device, 
route  ttie  vent  stream  through  a 
ck>sed-vent  system  to  the  con- 
trol devne;  ar>d 

Hi.  comply  with  ttie  work  practice 
standard  for  ctosed-verrt  sys- 
tems. 


i.  reduce  total  uncontrolled  sulfkle 
emissions  (reported  as  cattxxi 
disulfkle)  t>y  at  least  75% 
based  on  a  6-month  rolling  av- 
erage; 

ii.  for  each  vent  stream  that  you 
control  using  a  control  device, 
route  the  vent  stream  through  a 
ck>sed-vent  system  to  the  corv 
trol  device;  and 

iij.  comply  with  the  work  practne 
standard  for  ck>sed-vent  sys- 
tems. 


i.  reduce  total  uncorrtroiled  sulfkle 
emissions  (reported  as  chiton 
disulfide)  by  at  least  35%  within 
3  years  after  the  effective  date 
based  on  a  6-month  rolling  av- 
erage; for  each  vent  stream 
that  you  control  using  a  control 
devrce,  route  the  vent  stream 
through  a  closed-vent  system 
to  the  cdntrol  devk»;  and  com- 
ply with  the  work  practice 
standard  for  ctosed-vent  sys- 
tems; and 


you  have  demonstrated  initial 
compliance  if .  .  . 


(1)  the  average  uncontrolled  total 
sulfkle  emissions,  measured 
during  the  month-long  compli- 
ance demonstration,  are  re- 
duced by  at  least  25%; 

(2)  you  have  a  record  of  tt>e  aver- 
age operating  parameter  vakjes 
over  the  month-long  compli- 
ance demonstration  during 
whk:h  the  average  uncontrolled 
total  sulfkle  emissions  were  re- 
duced by  at  least  25%; 

(3)  you  prepare  a  material  bal- 
ance that  includes  the  pertinent 
data  used  to  detemnine  the  per- 
cent reductkm  of  total  sulfkle 
emissions;  and 

(4)  you  comply  with  ttie  Initial 
compliance  requirements  for 
dosed-vent  systems. 

(1)  the  average  uncontrolled  total 
sulfkle  emlssk>ns,  measured 
during  the  month-tong  compli- 
ance demonstratkx),  are  re- 
duced by  at  least  75%; 

(2)  you  have  a  record  of  the  aver- 
age operating  parameter  values 
over  the  month-long  compli- 
ance demonstration  during 
whk:h  the  average  uncontrolled 
total  sulfkle  emissions  were  re- 
duced by  at  least  75%; 

(3)  you  prepare  a  material  bal- 
ance that  irx^ludes  the  pertinent 
data  used  to  determine  the  per- 
cent reductkm  of  total  sulfide 
emissions;  and 

(4)  you  comply  with  the  initial 
compliance  requirements  for 
dosed-vent  systems. 

(1)  the  average  uncontrolled  total 
sulfide  emissions,  measured 
during  the  month-long  compli- 
ance demonstratk>n,  are  re- 
duced by  at  least  35%  within  3 
years  after  the  effective  date; 

(2)  you  have  a  record  of  the  aver- 
age operating  parameter  values 
over  the  month-long  compli- 
ance demonstration  during 
whk;h  the  average  uncontrolled 
total  sulfide  emissions  were  re- 
duced by  at  least  35%; 

(3)  you  prepare  a  material  bal- 
ance that  Includes  the  pertinent 
data  used  to  determine  the  per- 
cent reductk>n  of  total  sulfide 
emissions;  and 

(4)  you  comply  with  the  initial 
compliance  requirements  for 
closed-vent  systems;  and 
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Table  3  to  Subpart  UUUU  of  Part  63.— Initial  Compliance  With  Emission  Limits  and  Work  Practice 

Standards— Continued 

[As  required  in  §§ 63.5530(a)  and  63.5535(g),  you  must  demonstrate  initial  compliance  with  the  appropriate  emission  limits  and  wort<  practice 

standards  according  to  the  requirements  in  the  following  table) 


For.  . 


d.  each  new  rayon  operatk>n 


e.  each  existing  or  new  cellukssk: 
sponge  operatioo. 


for  the  following  emission  limit  or 
woric  practice  standard  .  .  . 


II.  reduce  total  uncontrolled  sul- 
fide emissions  (reported  as  car- 
bon disulfide)  by  at  least  40% 
within  8  years  after  the  effec- 
tive date  based  on  a  6-month 
rolling  average;  for  each  vent 
stream  that  you  control  using  a 
control  device,  route  tfie  vent 
stream  through  a  closed-vent 
■  system  to  the  control  device; 
arKl  comply  with  the  work  prac- 
tk»  standard  for  closed-vent 
systems. 


i.  reduce  total  uncontrolled  sulfide 
emissions  (reported  as  cart>on 
disulfkle)  by  at  least  75%; 
based  on  a  6-month  rolling  av- 
erage; 

il.  for  each  vent  stream  that  you 
control  using  a  control  devk», 
route  the  vent  stream  through  a 
dosed-vent  system  to  the  con- 
trol device;  and 

III.  comply  with  ttw  wori(  practk^ 
standard  for  dosed-vent  sys- 
tems. 


I.  reduce  total  uncontrolled  sulfkJe 
emissions  (reported  as  cartxjn 
disulfide)  by  at  least  75% 
based  on  a  6-month  rolling  av- 
erage; 

ii.  for  each  vent  stream  that  you 
control  using  a  control  devk^e, 
route  the  vent  stream  through  a 
dosed-vent  system  to  the  con- 
trol device;  and 

ill.  comply  with  the  wori(  practk:e 
standard  for  ck>sed-vent  sys- 
tems. 


you  have  demonstrated  initial 
compliance  if .  .  . 


(1)  tfie  average  uncontrolled  total 
sulfide  emissions,  measured 
during  the  month-long  compli- 
ance demonstratk>n,  are  re- 
duced by  at  least  40%  within  8 
years  after  the  effective  date: 

(2)  you  have  a  record  of  the  aver- 
age operating  parameter  values 
over  the  month-long  compli- 
arKe  demonstration  dunng 
whKh  the  average  uncontrolled 
total  sulfide  emlssk>n8  were  re- 
duced by  at  least  40%; 

(3)  you  prepare  a  material  bal- 
ar>ce  that  indudes  the  pertinent 
data  used  to  determine  the  per- 
cent reductk>n  of  tt>e  total  sul- 
fkle emisskxis;  and 

(4)  you  comply  with  the  initial 
compliance  requirements  for 
dosed-vent  systems. 

(1)  the  average  uncontrolled  total 
sulfide  emissions,  measured 
during  the  month-long  compli- 
ance dernonstratk>n.  are  re- 
duced by  at  least  75%; 

(2)  you  have  a  record  of  the  aver- 
age operating  parameter  values 
over  tf>e  month-long  compli- 
ance demonstratk>n  during 
whk:h  the  average  uncontrolled 
total  sulfide  emissions  were  re- 
duced by  at  least  75%; 

(3)  you  prepare  a  material  bal- 
ance that  Indudes  the  pertinent 
data  used  to  determine  the  per- 
cent reduction  of  total  sulfkle 
missions;  and 

(4)  you  comply  with  the  initial 
compliance  requirements  for 
ck)sed-vent  systems. 

(1)  ttie  average  uncontrolled  total 
sulfide  emissions,  measured 
during  the  month-long  compli- 
ance demonstration,  are  re- 
duced by  at  least  75%: 

(2)  you  have  a  record  of  the  aver- 
age operating  parameter  values 
over  the  month-long  compli- 
ance demonstration  during 
which  the  average  uncontrolled 
total  sulfide  emissions  were  re- 
duced by  at  least  75%; 

(3)  you  prepare  a  material  bal- 
ance that  Includes  the  pertinent 
data  used  to  determine  and  the 
percent  reduction  of  total  sul- 
fide emissk>ns:  and 

(4)  you  comply  with  the  Initial 
compliance     requirements    for 

.  dosed-vent  systems. 


40070  Federal  Register/Vol.  67,  No.  112/Tuesday,  June  11.  2002/Riiles  and  Regulations 


Table  3  to  Subpart  UUUU  of  Part  63.— Initial  Compliance  With  Emission  Limits  and  Work  Practice 

Standards— Continued 

[As  required  in  §§  63.5530(a)  arxl  63.5535(g),  you  must  demonstrate  inrtiai  compliance  with  the  appropriate  emission  limits  arnj  work  practice 

staraards  according  to  the  requirements  in  the  fo<lowir)g  table] 


For. 


tor  the  foilowir)g  emission  Kmit  or 
work  practne  starutard  .  .  . 


you  have  demor^strated  initial 
compliar)ce  if .  .  . 


f.   each   existing  or  new  cello- 
phane operation. 


2.  tie  sum  of  ai  solvent  coatirtg 
process  vents. 


a.  each  existirig  or  new  ceHo- 
phane  operation. 


3.  the  sum  of  al 
process  vents. 


ceNutose  ether 


a.  each  existing  or  new  ceNuloee 
ether  operation. 


i.  reduce  total  uncontrolled  sulfide 
emissions  (reported  as  cartx)n 
disulfide)  by  at  least  75% 
based  on  a  6-inortth  rolKng  av- 
erage; 

ii.  for  each  vent  stream  that  you 
control  usir>g  a  control  device, 
route  tt>e  vent  stream  through  a 
dosed-vent  system  to  the  con- 
trol device;  and 

iii.  comply  with  the  work  practice 
standard  tor  closed-vent  sys- 
tems. 


i.  reduce  uncontrolled  toluene 
emissions  by  at  least  95% 
based  on  a  6-month  foiling  av- 
erage; 

i.  for  each  vent  stream  that  you 
control  using  a  control  device, 
route  the  vent  stream  through  a 
ctosed-vent  system  to  the  con- 
trol device;  and 

iii.  comply  with  tfw  work  practice 
standard  for  dosed-vent  sys- 
tems. 


i.  reduce  total  uncontroHed  or- 
ganic HAP  emissiorts  by  at 
least  99%; 

ii.  tor  each  vent  stream  that  you 
control  using  a  control  device, 
route  t)e  vent  stream  through  a 
dosed-vent  system  to  the  con- 
trol devtoe;  and 

it.  comply  with  the  work  practice 
starxlard  for  doeed-vent  eys- 
tems. 


(1)  the  average  uncontrolled  total 
sulfide  emissions,  measured 
during  the  month-lor>g  compli- 
ance demonstration,  are  re- 
duced by  at  least  75%; 

(2)  you  have  a  record  of  the  aver- 
age operating  parameter  values 
over  the  nwnth-long  compli- 
ance demonstration  during 
which  the  average  uncontrolled 
total  suffide  emissions  were  re- 
duced by  at  least  75%; 

(3)  you  prepare  a  material  bal- 
arKe  that  indudes  the  pertinent 
data  used  to  determine  the  per- 
cent reduction  of  total  sulfide 
emissions;  and 

(4)  you  comply  vMth  the  initial 
compliance  requirements  for 
dosed-vent  systems. 

1.  the  average  uncontrolled  td- 
uer>e  emissions,  measured  dur- 
ing the  monttvtong  compliarx^ 
demonstration,  are  reduced  by 
at  least  95%; 

2.  you  have  a  record  of  the  aver- 
age operating  parameter  vetoes 
over  the  month-tong  conrtpli- 
ance  demonstration  during 
which  the  average  uncontrolled 
toluene  emissions  were  re- 
duced by  at  toast  95%; 

3.  you  prepare  a  material  batonce 
thaA  indudes  the  pertinent  data 
used  to  detemiine  the  percent 
reductton  of  toluene  emissions; 
arto 

4.  you  comply  with  the  initial  com- 
pfiaiKe  requirements  for 
dosed-vent  systems. 

(1)  average  uncontrolled  total  or- 
garw;  HAP  emissions,  meas- 
ured durtog  the  3-hour  perform- 
ance test  are  reduced  by  at 
toast  99%; 

(2)  you  have  a  record  of  the  aver- 
age operating  parameter  values 
over  the  3-hour  performarKe 
test  during  which  the  average 
UTKontroHed  total  organto  HAP 
emissions  were  reduced  by  at 
toast  99%; 

(3)  you  coniply  with  the  initial 
compliance  requirements  tor 
dosed-vent  systems;  and 

(4)  if  you  use  exterxtod  cookout 
to  comply,  you  measure  the 
HAP  charged  to  tfie  reactor, 
record  the  grade  of  produd 
produced,  and  then  calcutote 
reador  emissions  prior  to  ex- 
tended cookout  by  taking  a  per- 
centage of  the  total  HAP 
charged,  with  the  percentage 
determined  by  the  grade  of 
produd  being  produced. 
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Table  3  to  Subpart  UUUU  of  Part  63.^Initial  Compliance  With  Emission  Limits  and  Work  Practice 

Standards— Continued 

[As  required  in  §§  63.5530(a)  and  63.5535(g),  you  must  demonstrate  initial  compliance  with  the  appropriate  emission  limits  and  work  practice 

standards  according  to  the  requirements  in  the  following  table] 


For. 


4.  closed-loop  systems 


i[  each  cartxm  disulfide  unloading 
and  storage  operation. 


at. 


each   existing  or  new  cellutose 
"ether  operation. 

a.  each  existing  or  new  viscose 
process  affected  source. 


for  the  following  emission  limit  or 
wort<  practice  standard  .  .  . 


operate  and  maintain  the  dosed- 
loop  system  for  cellulose  ether 
operations. 

i.  reduce  uncontrolled  cartoon  di- 
sulfide emissions  by  at  least 
83%  from  unloading  and  stor- 
age operations  based  on  a  6- 
month  rolling  average  if  you 
use  an  altemative  control  tech- 
nique not  listed  In  this  table  for 
carbon  disulfide  unloading  and 
storage  operations;  if  using  a 
control  device  to  reduce  emis- 
sions, route  emissions  through 
a  closed-vent  system  to  the 
control  device;  arvd  comply  with 
the  work  pradlce  standard  for 
dosed-vent  systems; 

ii.  reduce  uncontrolled  carbon  di- 
sulfide by  at  least  0.14%  from 
viscose  process  vents  based 
on  a  6-month  rolling  average; 
for  each  vent  stream  that  you 
control  using  a  control  device, 
'  route  the  vent  stream  through  a 
closed-vent  system  to  the  con- 
trol device;  and  comply  with  the 
work  practice  standard  for 
dosed-vent  systems;. 


iii.  install  a  nitrogen  unloading 
and  storage  system;  or 

iv.  install  a  nitrogen  unloading 
system;  reduce  uncontrolled 
cart}on  disulfide  by  at  least 
0.045%  from  viscose  process 
vents  based  on  a  6-month  roll- 
ing average;  for  each  vent 
stream  that  you  control  using  a 
control  device,  route  the  vent 
stream  through  a  closed-vent 
system  to  the  control  device; 
and  comply  with  the  work  prac- 
tice standard  for  closed-vent 
systems. 


you  have  demonstrated  initial 
compliance  If  .  .  . 


you  have  a  record  certifying  that 
a  dosed-loop  system  is  in  use 
for  cellulose  ether  operations. 

(1)  you  have  a  record  docu- 
menting the  83%  reduction  in 
uncontrolled  carton  disulfide 
emissions;  and 

(2)  if  venting  to  a  control  devtoe 
to  reduce  emissions,  you  com- 
ply with  the  initial  compliance 
requirements  for  ctosed-vent 
systems; 


(1)  you  comply  with  the  initial 
compliance  requirements  tor 
viscose  process  vents  at  exist- 
ing or  new  cellulose  food  cas- 
ing, rayon,  cellulosic  sponge,  or 
cellophane  operations,  as  appli- 
cable; 

(2)  the  0.14%  reduction  must  be 
In  addition  to  the  reduction  al- 
ready required  for  viscose  proc- 
ess vents  at  existing  or  new 
cellulose  food  casing,  rayon, 
cellulosic  sponge,  or  cello- 
phane operations,  as  applica- 
ble; and 

(3)  you  comply  with  the  initial 
compliance  requirements  tor 
closed- vent  systems; 

you  have  a  record  certifying  that 
a  nitrogen  unloading  and  stor- 
age system  is  in  use;  or 

(1)  you  have  a  record  certifying 
that  a  nitrogen  unloading  sys- 
tem is  in  use; 

(2)  you  comply  with  the  initial 
compliance  requirements  for 
viscose  process  vents  at  exist- 
ing or  new  cellulose  food  cas- 
ing, rayon,  cellulosic  sponge,  or 
cellophane  operations,  as  appli- 
cable; 

(3)  the  0.045%  reduction  must  be 
in  addition  to  the  reduction  al- 
ready required  for  viscose  proc- 
ess vents  at  cellulose  food  cas- 
ing, rayon,  cellulosic  sponge,  or 
cellophane  operations,  as  appli- 
cable; and 

(4)  you  comply  with  the  initial 
compliance  requirements  for 
closed-vent  systems. 
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Table  3  to  Subpart  UUUU  of  Part  63.— Initial  Compliance  With  Emission  Limits  and  Work  Practice 

Standards— Continued 

[As  required  In  §§  63.5530(a)  and  63.553S(g),  you  must  demonstrate  initial  compliance  with  the  appropriate  emission  limits  and  work  practice 

standards  according  to  the  requirements  in  the  following  table] 


For 


6.  each  toluene  storage  vessel 


7.  equipment  leaks 


8.  all  sources  of  wastewater  emis" 
sions. 


9.  liqukJ  streams  in  open  systems 


10.  closed-vent  system  used  to 
route  emissioris  to  a  control  de- 
vice. 


a.  each  existing  or  new  celk>- 
phane  operatkjn. 


a.  each  existing  or  new  cellulose 
ether  operation. 


each   existing  or  new  cellulose 
ether  operation. 


each  existing  or  new  cellulose 
ether  operation. 


a.  each  existing  or  new  affected 
source. 


for  the  following  emission  limit  or 
work  practice  standard  .  .  . 


reduce  uncontrolled  totuene 
emissions  by  at  least  95% 
based  on  a  6-month  rolling  av- 
erage: 

.  if  using  a  control  device  to  re- 
duce emissions,  route  the 
emissions  through  a  closed- 
vent  system  to  the  control  de- 
yice;  and 

i.  comply  with  the  work  practk:e 
standard  for  closed-vent  sys- 
tems. 


i.  comply  with  ttie  applicable 
equipment  leak  standards  of 
§§63.162  through  63.179;  or 


II.  comply  with  the  applicak)le 
equipment  leak  standards  of 
§§63.1021  through  63.1027. 


comply  with  the  applicable  waste- 
water provisions  of  §63.105 
and  §§63.132  through  63.140. 


comply  with  the  applicable  provi- 
sions of  §63.149,  except  that 
references  to  "chemical  manu- 
facturing process  unit"  mean 
"cellulose  ether  process  unit" 
for  the  purposes  of  this  subpart, 
i.  conduct  annual  inspections,  re- 
'  pair  leaks,  and  maintain 
records  as  specified  in  §63.148. 


you  have  demonstrated  initial 
compliance  if .  .  . 


(1)  the  average  uncontrolled  tol- 
uene emissions,  measured  dur- 
ing the  month-long  compliance 
demonstration,  are  reduced  by 
at  least  95%; 

(2)  you  have  a  record  of  the  aver- 
age operating  parameter  values 
over  the  month-long  compli- 
ance demonstration  during 
whk:h  the  average  uncontrolled 
toluene  emissions  were  re- 
duced by  at  least  95%; 

(3)  you  prepare  a  material  bal- 
ance that  Includes  the  pertinent 
data  used  to  determine  the  per- 
cent reduction  of  toluene  emis- 
sions; and 

(4)  if  venting  to  a  control  device 
to  reduce  emissions,  you  com- 
ply with  the  Initial  compliance 
requirements  for  closed-vent 
systems. 

you  comply  with  the  applk:able 
requirements  described  in  the 
Notification  of  Compliance  Sta- 
tus Report  provisions  in 
§63. 182(a)(2)  and  (c)(1) 
through  (3),  except  that  ref- 
erences to  the  term  "process 
unit"  mean  "cellulose  ether 
process  unit"  for  the  purposes 
of  this  subpart;  or 

you  comply  with  the  applicable 
requirements  described  in  the 
Initial  Compliance  Status  Re- 
port provisions  of  §63. 1039(a). 
except  that  references  to  the 
term  "process  unit"  mean  "cel- 
lulose ether  process  unit"  for 
the  purposes  of  this  subpart. 

you  comply  with  the  applicability 
and  Group  1 /Group  2  deter- 
mination provisions  of  §63.144 
and  the  initial  compliance  provi- 
sions of  §§63.105  and  63.145. 

you  install  emission  suppression 
equipment  and  conduct  an  ini- 
tial inspection  according  to  the 
provisions  of  to  §§63.133 
through  63.137. 

(1)  you  conduct  an  initial  inspec- 
tion of  the  closed-vent  system 
and  maintain  records  according 
to  §63.148; 

(2)  you  prepare  a  written  plan  for 
inspecting  unsafe-to-inspect 
and  difficult-to-inspect  equip- 
ment according  to 
§63. 148(g)(2)  and  (h)(2);  and 

(3)  you  repair  any  leaks  and 
maintain  records  according  to 
§63.148. 
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Table  3  to  Subpart  UUUU  of  Part  63.— Initial  Compliance  With  Emission  Limits  and  Work  Practice 

Standards — Continued 

[As  required  in  §§  63.5530(a)  and  63.5535(g),  you  must  demonstrate  initial  compliance  with  the  appropriate  emission  limits  and  work  practice 

standards  according  to  the  requirements  in  the  following  table] 


For.  .  . 


for  the  following  emission  limit  or 
wort<  practice  standard  .  .  . 


you  have  demonstrated  initial 

compliance  If  .  .  . 


1 1 .  closed-vent  system  containing  a 
bypass  line  that  could  divert  a 
vent  stream  away  from  a  control 
device,  except  for  equipment 
needed  for  safety  purposes  (de- 
scribed in  §63. 148(f)(3)). 


a.  each  existing  or  new  affected 
source. 


12.  heat  exchanger  system  that 
cools  process  equipment  or  ma- 
terials in  the  process  unit. 


a.  each  existing  or  new  affected 
source. 


install,  calibrate,  maintain,  and 
operate  a  flow  Indicator  as 
specified  in  §63. 148(f)(1);  or. 


.  secure  the  bypass  line  valve  in 
the  closed  position  with  a  car- 
seal  or  lock-and-key  type  con- 
figuration and  inspect  the  seal 
or  closure  mechanism  at  lease 
once  per  month  as  specified  in 
§63. 148(f)(2). 

monitor  and  repair  the  heat  ex- 
changer system  according  to 
§63. 104(a)  through  (e),  except 
that  references  to  "chemical 
manufacturing  process  unit" 
mean  "cellulose  food  casing, 
rayon,  cellulosic  sponge,  celk>- 
phane,  or  cellulose  ether  proc- 
ess unit"  for  the  purposes  of 
this  subpart. 


you  have  a  record  documenting 
that  you  Installed  a  flow  indi- 
cator as  specified  in  Table  1  to 
this  subpart;  or 


you  have  record  documenting 
that  you  have  secured  the  by- 
pass line  valve  as  specified  in 
Table  1  to  this  subpart. 


(1)  you  determine  that  the  heat 
exchanger  system  is  exempt 
from  monitoring  requirements 
because  it  meets  one  of  the 
conditions  in  §63. 104(a)(1) 
through  (6),  and  you  document 
this  finding  In  your  Notification 
of  Compliance  Status  Report; 
or 

(2)  if  your  heat  exchanger  system 
is  not  exempt,  i.  you  identify  in 
your  Notification  of  Compliance 
Status  Report  the  HAP  or  other 
representative  substance  that 
you  will  monitor,  or  II.  you  pre- 
pare and  maintain  a  site-spe- 
cific plan  containing  the  infor- 
mation required  by 
§63. 104(c)(1)  (i)  through  (iv) 
that  documents  the  procedures 
you  will  use  to  detect  leaks  by 
monitoring  surrogate  Indicators 
of  the  leak. 


Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests 

As  required  in  §§ 63.5530(b)  and  63.5535(a),  (b),  and  (g)(1),  you  must  conduct  performance  tests,  other  Initial  compliance  demonstratkms,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  In  the  following  table] 


For 


at 


you  must .  . 


using 


according  to  the  fol- 
lowing requirements  . 


1 .  the  sum  of  all  process  vents 


a.  each  existing  or  new 
affected  source. 


1.  select  sampling  port's 
location  and  the  num- 
ber of  traverse  points; 

ii.  determine  velocity  and 
volumetric  flow  rate; 


iii.  conduct  gas  analysis; 
and 


EPA  Method  1  or  1 A  of 
40  CFR  part  60,  ap- 
pendix A; 
§63.7(d)(1)(i); 

EPA  Method  2,  2A,  2C, 
2D,  2F,  or  2G  in  ap- 
pendix A  to  part  60  of 
this  chapter; 

(1)  EPA  Method  3,  3A, 
or  3B  in  appendix  A  to 
part  60  of  this  chapter; 
or 

(2)  ASME  PTC  19.10- 
1981— Part  10;  and 


sampling  sites  must  be 
located  at  the  inlet  and 
outlet  to  each  control 
device; 

you  may  use  EPA  Meth- 
od 2A,  2C,  2D,  2F,  Of 
2G  as  an  alternative  to 
using  EPA  Method  2, 
as  appropriate; 

you  may  use  EPA  Meth- 
od 3A  or  38  as  an  al- 
ternative to  using  EPA 
Method  3;  or 

you  may  use  ASME  PTC 
19.10-1981— Pan  10 
(available  for  purchase 
from  Three  Park  Ave- 
nue, New  York,  NY 
10016-5990)  as  an  al- 
ternative to  using  EPA 
Method  3B. 
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Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§  63.5530(b)  and  63.5535(a),  (b).  and  (g)(1),  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For.  .  . 

at.  .  . 

you  must .  .  . 

using  .  .  . 

according  to  the  fol- 
lowing requirements  .  .  . 

- 

iv.  measure  moisture 
content  of  the  stack 
gas. 

EPA  Method  4  in  appen- 
dix A  to  part  60  of  this 
chapter. 

2.  the  sum  of  all  viscose  process 

a.  each  existing  or  new 

i.  measure  total  sulfide 

(1)  EPA  Method  15  in 

(a)  you  must  conduct 

vents. 

viscose  process 

emissions. 

Appendix  A  to  part  60 

testing  of  emissions  at 

source. 

of  this  chapter;  or 

the  inlet  and  outlet  of 
each  control  device; 

• 

(b)  you  must  conduct 
testing  of  emissions 
from  continuous  vis- 
cose process  vents 
and  combinations  of 
batch  and  continuous 
viscose  process  vents 
at  normal  operating 
conditions,  as  speci- 
fied in  §§  63.7(e)(1) 
and  63.5535; 

(c)  you  must  conduct 
testing  of  emissions 

- 

(2)  carbon  disulfide  and/ 
or  hydrogen  sulfide 

from  batch  viscose 
process  vents  as 
specified  in 
§63.490(0),  except 
that  the  emission  re- 
ductions required  for 
process  vents  under 
this  subpart  supersede 
the  emission  reduc- 
tions required  for  proc- 
ess vents  under  sub- 
part U  of  this  part;  and 

(d)  you  must  collect 
CPMS  data  during  the 
period  of  the  initial 
compliance  dem- 
onstration and  deter- 
mine the  CPMS  oper- 
ating limit  durinjg  the 
period  of  the  initial 
compliance  dem- 
onstration; or 

(a)  you  must  measure 
emissions  at  the  inlet 

CEMS,  as  applicable. 

and  outlet  of  each 
control  device  using 
CEMS; 
(b)  you  must  install,  op- 
erate, and  maintain 
the  CEMS  according 
to  the  applicable  per- 

- 

formance  specification 
(PS-7,  PS-8.  PS-9, 
orPS-15)of40CFR 
part  60,  appendix  B; 
and 
(c)  you  must  collect 
CEMS  emissions  data 
at  the  inlet  and  outlet 
of  each  control  device 
during  the  period  of 
the  initial  compliance 
demonstration  and  de- 
termine the  CEMS  op- 
erating limit  during  the 
period  of  the  initial 
compliance  dem- 
onstration. 
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Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§ 63.5530(b)  and  63.5535(a),  (b),  and  (c|)(1),  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  pertomiance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For 


you  must , 


using 


3.  the  sum  of  all  solvent 
coating  process  vents. 


(2)  ASTM  06420-99 


according  to  tfte  fol- 
lowing requirements  .  . 


a.  each  existing  or  new 
cellophane  operation 

i.  measure  toluene  emis- 
sions 

(1)  EPA  Method  18  in 
appendix  A  to  part  60 
of  this  cfwpter;  or 

(a)  you  must  conduct 
testing  of  emissions  at 
the  inlet  and  outlet  of 
each  control  device; 

(b)  you  may  use  EPA 
Method  18  to  deter- 
mine the  control  effi- 
ciency of  any  control 
device  for  organic 
compourKto;  for  a 
combustion  device, 
you  must  use  only 
HAP  that  are  present 
in  the  inlet  to  the  con- 
trol device  to  charac- 
terize the  percent  re- 
duction across  tt>e 
combustion  device; 

(c)  you  must  conduct 
testing  of  emissions 
from  continuous  sol- 
vent coating  process 
vents  and  combina- 
tions of  batch  and 
continuous  solvent 
coating  process  vents 
at  normal  operating 
coTKJitions,  as  speci- 
fied in  §§  63.7(e)(1) 
and  63.5535; 

(d)  you  must  conduct 
testing  of  emissions 
from  batch  solvent 
coating  process  vents 
as  specified  In 

§ 63.490(c),  except 
that  the  emission  re- 
ductions required  for 
process  vents  under 
this  subpart  supersede 
the  emission  reduc- 
tions required  for  proc- 
ess vents  under  sub- 
part U  of  this  part;  and 

(e)  you  must  collect 
CPMS  data  during  the 
period  of  the  initial 
compliance  dem- 
onstration and  deter- 
mine the  CPMS  oper- 
ating limit  during  the 
period  of  the  initial 
compliance  dem- 
onstration; or 

(a)  you  must  conduct 
testing  of  emissions  at 
the  inlet  and  outlet  of 
each  control  device; 
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Table  4  to  Subpaftt  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§  63.5530(b)  and  63.5535(a),  (b),  and  (g)(1).  you  must  conduct  performance  tests,  other  initial  compliance  denrKxtstrations,  and 
OEMS  perforrnarKe  evaluations  and  establish  operating  Hmtts  according  to  the  requirements  in  the  following  table] 


For.  .  . 

■1.  .  . 

you  must.  .  . 

using  ... 

according  to  the  fol- 
lowing requirements .  .  . 

■ 

• 

(b)  you  may  use  ASTM 
D6420-99  (available 
for  purchase  from  at 
least  one  of  the  fol- 
lowing addresses:  100 
Ban-  Harbor  Drive, 
West  ConshohocKen, 
PA  19428-2959;  or 
University  Microfilms 
International,  300 
North  Zeeb  Road.  Ann 
Arbor,  Ml  48106)  as 
an  altemative  to  EPA 
Method  18  only  where: 
the  target  com- 
pound(s)  are  those 
listed  in  Section  1.1  of 
ASTM  D6420-99:  and 

the  target  concerrtra- 
tion  is  between  150 
parts  per  billion  by  vol- 
ume (ppbv)  and  100 
ppmv;  for  target  com- 
pound(s)  not  listed  in 
SMiionl.lofASTM 
D6420-99,  but  poten- 
tially detected  by  mass 
spectrometry,  ttie  ad- 
ditional system  con- 
tinuing calibration 
check  after  each  mn, 
as  detailed  in  Section 
10.5.3  of  the  AS  I M 
method,  must  be  fol- 

» 

• 

lowed,  met,  docu- 
mented, and  submitted 
with  the  data  report 
even  if  there  is  no 
moisture  condenser 
used  or  the  compound 
is  not  considered 
water  soluble;  and  for 
target  compound(s) 
not  listed  In  Section 
1.1  of  ASTMD6420- 
99  and  not  amenable 
to  detection  by  mass 
spectrometry,  ASTM 
D6420-99  does  not 

■pp»y; 

(c)  you  must  conduct 
testing  of  emissions 
from  continuous  sol- 
vent coating  process 
vents  and  combina- 
lions  of  batch  and 
continuous  solvent 
^poating  process  vents 
at  normal  Operating 
conditions,  as  speci- 
fied in  §§  63.7(e)(1) 
and  63.5535; 
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Table  4  to  Subpart  UUUU  of  Part  63.^Requirements  for  Performance  Tests— Continued 

[As  required  In  §§ 63.5530(b)  and  63.5535(a),  (b),  and  (g)(1),  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For.  .  . 

at.  .  . 

you  must .  .  . 

using  .  .  . 

according  to  the  fol- 
lowing requirements  .  .  . 

• 

(d)  you  must  conduct 

testing  of  emissions 

« 

• 

• 

from  batch  solvent 
coating  process  vents 
as  specified  in 
§63,490(c),  except 
that  the  emission  re- 
ductions required  for 
process  vents  under 
this  subpart  supersede 
the  emission  reduc- 
tions required  for  proc- 
ess vents  under  sub- 
part U  of  this  parf;  and 
(e)  you  must  collect 
CPMS  data  during  the 
period  of  the  initial 
compliance  dem- 
onstration and  deter- 
mine the  CPMS  oper- 
ating limit  during  the 

' 

period  of  the  initial 
compliance  dem- 
onstration. 

i 

the  sum  of  all  cellulose  ether 

a.  each  existing  or  new 

i.  measure  total  organic 

(1)  EPA  Method  18  in 

(a)  you  must  conduct 

process  vents. 

cellulose  ether  oper- 

HAP emissions. 

appendix  A  to  parf  60 

testing  of  emissions  at 

ation. 

• 

of  this  chapter; 

1 

the  inlet  and  outlet  of 
each  control  device; 
(b)  you  may  use  EPA 
Method  18  to  deter- 
mine the  control  effi- 
ciency of  any  control 

.• 

device  for  organic 
compounds;  for  a 
combustion  device, 
you  must  use  only 
HAP  that  are  present 
in  the  inlet  to  the  con- 
trol device  to  charac- 

terize the  percent  re- 
duction across  the 
combustion  device; 
(c)  you  must  conduct 
testing  of  emissions 
from  continuous  cel- 
lulose ether  process 
vents  and  combina- 
tions of  batch  and 
continuous  cellulose 
ether  process  vents  at 
nomial  operating  con- 

• 

■  • 

« 

ditions,  as  specified  in 
§§ 63.7(e)(1)  and 
63.5535; 
(d)  you  must  conduct 
testing  of  emissions 
from  batch  cellulose 
ether  process  vents  as 
specified  in 
§63.490(0),  except 
that  the  emission  re- 
ductions required  for 
pnxess  vents  under 
this  subpart  supersede 

the  emission  reduc- 
tions required  for  proc- 
ess vents  under  sub- 

« 

* 

part  U  of  this  part;  and 
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Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 


[As  required  in 


63.5530(b)  and  63.5535(a),  (b),  and  (g)(1).  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
MS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For.  .  . 

at.  .  . 

you  must .  .  . 

using .  .  . 

according  to  the  fol- 
lowing requirements  .  .  . 

(e)  you  must  collect 

' 

CPMS  data  during  the 

period  of  the  initial 

performance  test  and 

determine  the  CPMS 

• 

• 

(2)  ASTM  D6420-99 

operating  limit  during 
the  period  of  the  initial 
performance  test; 

(a)  you  must  conduct 
testing  of  emissions  at 
the  inlet  and  outlet  of 
each  control  device; 

(b)  you  may  use  ASTM 
D6420-99  (available 
for  purchase  from  at 
least  one  ol  the  fol- 
lowing addresses:  1 00 
Barr  Hartx)r  Drive, 
West  Conshohocken, 
PA  19428-2959;  or 

« 

University  Microfilms 

« 

^ 

International,  300 
North  Zeeb  Road,  Ann 
Arbor.  Ml  (48106)  as 
an  alternative  to  EPA 
Method  18  only  where: 
the  target  com- 
pound(s)  are  those 
listed  in  Section  1.1  of 

ASTM  D6420-99;  and 
the  target  concentra- 
tion is  between  150 
ppbv  and  100  ppmv; 
for  target  compound(s) 
not  listed  in  Section 
1.1  of  ASTM  D6420- 

• 

99,  but  pontentially  de- 
tected by  mass  spec- 
trometry, the  additional 
system  continuing  cali- 
bration check  after 
each  mn,  as  detailed 
in  Section  10.5.3  of 
the  ASTM  method, 
must  be  followed,  met, 
documented,  and  sub- 
mitted with  the  data 

report  even  if  there  is 
no  moisture  condenser 
used  or  the  compound 
is  not  considered 
water  soluble;  and  for 
target  compound(s) 
not  listed  in  Section 
1.1  of  ASTMD6420- 
99  and  not  amenable 
to  detection  by  mass 
spectrometry,  ASTM 
D6420-99  does  not 
apply; 

!' 
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Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§63. 5530(b)  and  63.5535(a),  (b),  and  (g)(1),  you  must  conduct  perfomiance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For 


at 


you  must 


using 


(3)  EPA  Method  25  in 
appendix  A  to  part  60 
of  this  chapter;  or 


according  to  the  fol- 
I6wlng  requirements  . 


(c)  you  must  conduct 
testing  of  emissions 
from  continuous  cel- 
lulose ether  process 
vents  and  combina- 
tions of  batch  and 
continuous  cellulose 
ether  process  vents  at 
normal  operating  con- 
ditions, as  specified  In 
§§  63.7(e)(1)  and 
63.5535; 

(d)  you  must  conduct 
testing  of  emissions 
from  batch  cellulose 
ether  process  vents  as 
specified  in 
§63.490(0),  except 
that  the  emission  re- 
ductions required  for 
process  vents  under 
this  subpart  supersede 
the  emission  reduc- 
tions required  for  proc- 
ess vents  under  sub- 
part U  of  this  part;  and 

(e)  you  must  collect 
CPMS  data  during  the 
period  of  the  initial 
perfomiance  test  and 
determine  the  CPMS 
operating  limit  during 

'  the  period  of  the  initial 
performance  test; 

(a)  you  must  conduct 
testing  of  emissions  at 
the  inlet  and  outlet  of 
each  control  device; 

(b)  you  may  use  EPA 
Method  25  to  deter- 
mine the  control  effi- 
ciency of  combustion 
devices  for  organic 
compounds;  you  may 
not  use  EPA  Method 
25  to  determine  the 
control  efficiency  of 
noncombustion  control 
devices; 


f 
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Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§ 63.5530(b)  and  63.5535(a),  (b),  and  (g)(1),  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For.  .  . 

at.  .  . 

you  must .  .  . 

using  .  .  . 

according  to  the  fol- 
lowing requirements  .  .  . 

(c)  you  must  conduct 

testing  of  emissions 

from  continuous  cel- 

lulose ether  process 
vents  and  combina- 
tions of  batch  and 
continuous  cellulose 
ether  process  vents  at 
nomial  operating  con- 
ditions, as  specified  in 
§§  63.7(e)(1)  and 
63.5535; 
(d)  you  must  conduct 
testing  of  emissions 

. 

« 

(4)  EPA  Method  25A  in 
appendix  A  to  part  60 
of  this  chapter. 

from  batch  cellulose 
ether  process  vents  as 
specified  in 
§63.490(0),  except 
that  the  emission  re- 
ductions required  for 
process  vents  under 
this  subpart  supersede 
the  emission  reduc- 
tions required  for  proc- 
ess vents  under  sub- 
part U  of  this  part;  and 
(e)  you  must  collect 
CPMS  data  during  the 
period  of  the  initial 
performance  test  and 
determine  the  CPMS 
operating  limit  during 
the  period  of  the  initial 
performance  test;  or 

(a)  you  must  conduct 
testing  of  emissions  at 
the  inlet  and  outlet  of 
each  control  device; 

(b)  you  may  use  EPA 
Method  25A  if:  an  ex- 
haust gas  volatile  or- 
ganic matter  con- 
centration of  50  ppmv 
or  less  is  required  in 
order  to  comply  with 
the  emission  limit;  the 
volatile  organic  matter 
concentration  at  the 
inlet  to  the  control  de- 
vice and  the  required 
level  of  control  are 
such  as  to  result  in  ex- 
haust volatile  organic 
matter  concentrations 
of  50  ppmv  or  less;  or 
because  of  the  high 
control  efficiency  of 
the  control  device,  the 
anticipated  volatile  or- 
ganic matter  con- 
centration at  the  con- 
trol device  exhaust  is 
50  ppmv  or  less,  re- 
gardless of  the  inlet 
concentration; 

Federal  Register /Vol.  67,  No.  112 /Tuesday,  June  11,  2002 /Rules  and  Regulations  40081 


Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§  63.5530(b)  and  63.5535(a),  (b),  and  (g)(1),  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For.  .  . 


at 


you  must 


using 


according  to  the  fol- 
lowing requirements .  . 


5.  each  toluene  storage  vessel 


a.  each  existing  or  new 
cellophane  operation. 


i.  measure  toluene  emis- 
sions. 


(1)  EPA  Method  18  in 
appendix  A  to  part  60 
of  this  chapter;  or 


(c)  you  must  conduct 
testing  of  emissions 
from  continuous  cel- 
lulose ether  process 
vents  and  combina- 
tions of  batch  and 
continuous  cellulose 
ether  process  vents  at 
normal  operating  con- 
ditions, as  specified  in 
§§  63.7(e)(1)  and 
63.5535; 

(d)  you  must  conduct 
testing  of  emissions 
from  batch  cellulose 
ether  process  vents  as 
specified  in 

§  63.490(c),  except 
that  the  emission  re- 
ductions required  for 
process  vents  under 
this  subpart  supersede 
the  emission  reduc- 
tions required  for  proc- 
ess vents  under  sub- 
part U  of  this  part;  and 

(e)  you  must  collect 
CPMS  data  during  the 
period  of  the  initial 
performance  test  and 
determine  the  CPMS 
operating  limit  during 
the  period  of  the  initial 
performance  test. 

(a)  if  venting  to  a  control 
device  to  reduce  emis- 
sions, you  must  con- 
duct testing  of  emis- 
sions at  the  inlet  and 
outlet  of  each  control 
device; 

(b)  you  may  use  EPA 
Method  18  to  deter- 
mine the  control  effi- 
ciency of  any  control 
device  for  organic 
compounds;  for  a 
combustion  device, 
you  must  use  only 
HAP  that  are  present 
in  the  inlet  to  the  con- 
trol device  to  charac- 
terize the  percent  re- 
duction across  the 
combustion  device; 

(c)  you  must  conduct 
testing  of  emissions 
from  continuous  stor- 
age vessel  vents  and 
combinations  of  batch 
and  continuous  stor- 
age vessel  vents  at 
normal  operating  con- 
ditions, as  specified  in 
§§  63.7(e)(1)  and 
63.5535  for  continuous 
process  vents; 
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Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

(As  required  in  §§  63.5530(b)  and  63.5535(a),  (b),  and  (g)(1).  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For .  .  . 

at.  .  . 

you  must .  .  . 

using  .  .  . 

according  to  the  fol- 
lowing requirements .  .  . 

(d)  you  must  conduct 

testing  of  emissions 

from  batch  storage 

' 

vessel  vents  as  speci- 

fied in  §  63.490(c)  for 

batch  process  vents. 

except  that  the  emis- 

sion reductions  re- 

quired for  process 

vents  under  this  sub- 

part supersede  the 

emission  reductions 

• 

(2)  ASTM  D6420-99 

required  for  process 
vents  under  subpart  U 
of  this  part;  and 

(e)  you  must  collect 
CPMS  data  during  the 
period  of  the  initial 
compliance  dem- 
onstration and  deter- 
mine the  CPMS  oper- 
ating limit  during  the 
period  of  the  initial 
compliance  dem- 
onstration; or 

.(a)  if  venting  to  a  control 
device  to  reduce  emis- 
sions, you  must  con- 
duct testing  of  emis- 
sions at  the  inlet  and 

outlet  of  each  control 

* 

device; 
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Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§  63.5530(b)  and  63.5535(a).  (b),  and  (g)(1),  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For, 


at.  .  . 


you  must 


using 


according  to  the  fol-" 
lowing  requirements  .  . 


(b)  you  may  use  ASTM 
D6420-99  (available 
for  purchase  from  at 
least  one  of  the  fol- 
lowing addresses:  100 
Barr  Hartxsr  Drive, 
West  Conshohocken, 
PA  19428-2959;  or 
University  Microfilms 
International,  300 
North  Zeeb  Road,  Ann 
Arbor,  Ml  48106)  as 
an  alternative  to  EPA 
Method  18  only  where: 
the  target  com- 
pound(s)  are  ttiose 
listed  in  Section  1.1  of 
ASTM  D6420-99,  and 
the  target  concentra- 
tion (s  between  1 50 
ppbv  and  1 00  ppmv; 
for  target  compound(s) 
not  listed  in  Section 
1.1  of  ASTMD6420- 
99,  but  potentially  de- 
tected by  mass  spec- 
trometry, the  additional 
system  continuing  cali- 
bration check  after 
each  run,  as  detailed 
in  Sectkjn  10.5.3  of 
the  ASTM  method, 
must  be  followed,  met, 
documented,  and  sub- 
mitted with  the  data 
report  even  if  there  is 
no  moisture  condenser 
used  or  the  compound 
is  not  considered 
water  soluble;  and  for 
target  compound(s) 
not  listed  in  Section 
1.1  of  ASTM  D6420- 
99  and  not  amenable 
to  detection  by  mass 
spectrometry,  ASTM 
06420-99  does  not 
apply; 

(c)  you  must  conduct 
testing  of  emissions 
from  continuous  stor- 
age vessel  vents  and 
combinations  of  batch 
and  continuous  stor- 
age vessel  vents  at 
normal  operating  con- 
ditions, as  specified  in 
§§  63.7(e)(1)  and 
63.5535  for  continuous 
process  vents; 
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Table  4  to  Subpart  UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§  63.5530(b)  and  63.5535(a),  (b),  and  (g)(1),  you  must  conduct  performance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  performance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For.  .  . 

at.  .  . 

you  must .  .  . 

using  .  .  . 

according  to  the  fol- 
lowing requirements  .  .  . 

(d)  you  must  conduct 

■ 

• 

testing  of  emissions 
from  batch  storage 
vessel  vents  as  speci- 
fied in  §63. 490(c)  for 

• 

batch  process  vents, 
except  that  the  emis- 
sion reductions  re- 
quired for  process 
vents  under  this  sub- 
part supersede  the 
emission  reductions 
required  for  process 
vents  under  subpart  U 

of  this  part;  and 
(e)  you  must  collect 
CPMS  data  during  the 
period  of  the  initial 
compliance  dem- 
onstration and  deter- 
mine the  CPMS  oper- 
ating limit  during  the 
period  of  the  initial 
compliance  dem- 
onstration. 

6.  the  sum  of  all  process  vents 

each  existing  or  new  af- 

measure visible  emis- 

EPA Method  22  in  ap- 

you must  conduct  the 

controlled  using  a  flare. 

fected  source. 

sions. 

pendix  A  to  part  60  of 
this  chapter. 

flare  visible  emissions 
test  according  to 
§63. 11(b). 

7.  equipment  leaks 

a.  each  existing  or  new 

i.  measure  leak  rate 

(1)  applicable  equipment 

you  must  follow  all  re- 

cellulose ether  oper- 

leak test  methods  in 

quirements  for  the  ap- 

ation. 

§63.180;  or 

plicable  equipment 
leak  test  methods  in 

(2)  applicable  equipment 
leak  test  methods  in 
63.1023. 

§63.180;  or 
you  must  follow  all  re- 
quirements for  the  ap- 
plicable equipment 
leak  test  methods  in 
§63.1023. 

8.  all  sources  of  wastewater  emis- 

a. each  existing  or  new 

i.  measure  wastewater 

(1)  applicable  waste- 

You must  follow  all  re- 

sions. 

cellulose  ether  oper- 

HAP emissions. 

water  test  methods 

quirements  for  the  ap- 

ation. 

and  procedures  in 
§§63.144  and  63.145; 
or 

plicable  wastewater 
test  methods  and  pro- 
cedures in  §§63.144 
and  63.145;  or 
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Table  4  to  Subpart  .UUUU  of  Part  63.— Requirements  for  Performance  Tests— Continued 

[As  required  in  §§63.5530(b)  and  63.5535(a),  (b),  and  (g)(1),  you  must  conduct  pertormance  tests,  other  initial  compliance  demonstrations,  and 
CEMS  pertormance  evaluations  and  establish  operating  limits  according  to  the  requirements  in  the  following  table] 


For. 


at 


you  must 


using 


according  to  the  fol- 
lowing requirements  . 


(2)  applicable  waste- 
water test  methods 
and  procedures  in 
§§63.144  and  63.145, 
using  ASTM  D5790- 
95  as  an  altematlve  to 
EPA  Method  624  in 
appendix  A  to  part  163 
of  this  chapter. 


9.  any  emission  point 


a.  each  existing  or  new 
affected  source  using 
a  CEMS  to  dem- 
onstrate compliance. 


i.  conduct  a  CEMS  per- 
formance evaluation. 


(1)  applicable  require- 
ments in  §  63.8  and 
applicable  pertorm- 
ance spedfk^ation 
(PS-7,  PS-8,  PS-9, 
or  PS-15)  in  appendix 
B  to  part  60  of  this 
chapter. 


you  must  follow  all  re- 
quirements for  the  ap- 
plicable waste  water 
test  methods  and  pro- 
cedures in  §§  63. 1 44 
and  63.145,  except 
that  you  may  use 
ASTM  D5790-95 
(available  for  purchase 
from  at  least  one  of 
the  following  address- 
es: 100  Barr  Hartwr 
Drive,  West 
Conshohocken,  PA 
19428-2959;  or  Uni- 
versity Microfilms 
International,  300 
North  Zeeb  Road,  Ann 
ArtX5r,  Ml  48106)  as 
an  alternative  to  EPA 
Method  624,  under  the 
condition  that  this 
ASTM  method  be 
used  with  the  sam- 
pling procedures  of 
EPA  Method  25D  or 
an  equivalent  method. 

(a)  you  must  conduct  the 
CEMS  pertormance 
evaluation  during  the 
period  of  the  initial 
compliance  dem- 
onstration according  to 
the  applicable  require- 
ments in  §63.8  and 
the  applicable  per- 
formance specification 
(PS-7,  PS-8,  PS-9, 
or  PS-15)  of  40  CFR 
part  60,  appendix  B; 

(b)  you  must  install,  op- 
erate, and  maintain 
the  CEMS  according 
to  the  applicable  per- 
formance specification 
(PS-7,  PS-8,  PS-9, 
or  PS-15)  of  40  CFR 
part  60,  appendix  B; 
and 

(c)  you  must  collect 
CEMS  emissions  data 
at  the  inlet  and  outlet 
of  each  control  device 
during  the  period  of 
the  initial  compliance 
demonstration  and  de- 
termine the  CEMS  op- 
erating limit  during  ttte 
period  of  the  initial 
compliance  dem- 
onstration. 


40086  Federal  Register /Vol.  67,  No.  112 /Tuesday,  June  11,  2002 /Rules  and  Regulations 


Table  5  to  Subpart  UUUU  of  Part  63.— Continuous  Compliance  With  Emission  Limits  and  Work  Practice 

Standards 

[As  required  In  § 63.5555(a),  you  must  demonstrate  continuous  compliance  with  the  appropriate  emission  limits  and  work  practice  standards 

according  to  the  requirements  in  the  following  table] 


For, 


1.  the  sum  of  all  viscose  process 
vents. 


2.  the  sum  of  all  solvent  coating 
process  vents. 


3.  the  sum  of  all  cellulose  ether 
process  vents. 


4.  closed-loop  systems 


5.  each  cartx)n  disulfide  unloading 
and  storage  operation. 


at.  .  . 


a.  each  existing  or  new  viscose 
process  affected  source. 


a.   each  existing  or  new  cello- 
phane operation. 


a.  each  existing  or  new  cellulose 
ether  operation. 


each  existing  or  new  cellulose  ei- 
ther operation. 

a.  each  existing  or  new  viscose 
process  affected  source. 


for  the  following  emission  limit  or 
work  practice  standard  .  .  . 


i.  reduce  total  uncontrolled  sulfide 
emissions  (reported  as  cart)on 
disulfide)  by  at  least  the  speci- 
fied percentage  based  on  a  6- 
month  rolling  average; 

ii.  for  each  vent  stream  that  you 
control  using  a  control  device, 
route  the  vent  stream  through  a 
closed-vent  system  to  the  con- 
trol device;  and  c.  comply  with 
the  work  practice  standard  for 
closed-vent  systems. 

i.  reduce  uncontrolled  toluene 
emissions  by  at  least  95% 
based  on  a  6-month  rolling  av- 
erage; 

ii.  for  each  vent  stream  that  you 
control  using  a  control  device, 
route  the  vent  stream  through  a 
closed-vent  system  to  the  con- 
trol device;  and 

iii.  comply  with  the  work  practice 
standard  for  closed-vent  sys- 
tems. 

i.  reduce  total  uncontrolled  or- 
ganic HAP  emissions  by  at 
least  99%; 

ii.  for  each  vent  stream  that  you 
control  using  a  control  device, 
route  the  vent  stream  through  a 
closed-vent  system  to  the  con- 
trol device;  and 

iii.  comply  with  the  work  practice 
standard  for  closed-vent  sys- 
tems. 

operate  and  maintain  a  closed- 
loop  system. 

i.  (1)  reduce  uncontrolled  carbon 
disulfide  emissions  by  at  least 
83%  based  on  a  6-month  roll- 
ing average  if  you  use  an  alter- 
native control  technique  not  list- 
ed in  this  table  for  cartion  disul- 
fide unloading  and  storage  op- 
erations; 

(2)  if  using  a  control  device  to  re- 
duce emissions,  route  emis- 
sions through  a  closed-vent 
system  to  the  control  device; 
and 

(3)  comply  with  the  work  practice 
standard  for  dosed-vent  sys- 
tems; 

ii.  (1)  reduce  total  uncontrolled 
sulfide  emissions  by  at  least 
0.14%  from  viscose  process 
vents  based  on  a  6-month  roll- 
ing average; 

(2)  for  each  vent  stream  that  you 
control  using  a  control  device, 
route  the  vent  stream  through  a 
ciosed-vent  system  to  the  con- 
trol device;  and 

(3)  comply  with  the  work  practice 
standard  for  ctosed-vent  sys- 
tems; 


you  must  demonstrate  continuous 
compliance  by  .  .  . 


(1)  maintaining  a  material  balance 
that  includes  the  pertinent  data 
used  to  determine  the  percent 
reduction  of  total  sulfide  emis- 
sions; 

(2)  documenting  the  percent  re- 
duction of  total  sulfide  emis- 
sions using  the  pertinent  data 
from  the  material  balance;  and 

(3)  complying  with  the  continuous 
compliance  requirements  for 
closed-vent  systems. 

(1)  maintaining  a  material  balance 
that  includes  the  pertinent  data 
used  to  determine  the  percent 
reduction  of  toluene  emissions; 

(2)  documenting  the  percent  re- 
duction of  toluene  emissions 
using  the  pertinent  data  from 
the  material  balance;  and 

(3)  complying  with  the  continuous 
compliance  requirements  for 
closed-vent  systems. 

(1)  complying  with  the  continuous 
compliance  requirements  for 
closed-vent  systems;  and 

(2)  if  using  extended  cookout  to 
comply,  monitoring  reactor 
charges  and  keeping  records  to 
show  that  extended  cookout 
was  employed. 


keeping  a  record  certifying  that  a 
closed-loop  system  is  in  use  for 
cellulose  ether  operations. 

(a)  keeping  a  record  documenting 
the  83%  reduction  in  carbon  di- 
sulfide emissions;  and 

(b)  if  venting  to  a  control  device 
to  reduce  emissions,  complying 
with  the  continuous  compliance 
requirements  for  closed-vent 
systems; 


(a)  maintaining  a  material  balance 
that  includes  the  pertinent  data 
used  to  determine  the  percent 
reduction  of  total  sulfide  emis- 
sions; 

(b)  documenting  the  percent  re- 
duction of  total  sulfide  emis- 
sions using  the  pertinent  data 
from  the  material  balance;  and 

(c)  complying  with  the  continuous 
compliance  requirements  for 
closed-vent  systems; 
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Table  5  to  Subpart  UUUU  of  Part  63.— Continuous  Compliance  With  Emission  Limits  and  Work  Practice 

Standards— Continued 

(As  required  in  §  63.5555(a),  you  must  demonstrate  continuous  compliance  with  the  appropriate  emission  limits  and  work  practice  standards 

according  to  the  requirements  in  the  following  table] 


For, 


for  the  following  emission  limit  or 
work  practice  standard  .  .  . 


you  must  demonstrate  continuous 
compliance  by  .  .  . 


each  toluerw  storage  vessel 


a.  each  existing  or  new  ceik>- 
phane  operatkxi. 


equipment  leaks 


a.  each  existing  or  new  cellutose 
ether  operation. 


8.  alt  sources  of  wasstewater  emis- 
sions. 


9.  Ik^uid  streams  in  open  systems  .. 


'  1 1,  closed-vent  system  used  to 
route  emissions  to  a  control  de- 
vtoe. 

closed-vent  system  containing  a 
bypass  line  that  could  divert  a 
vent  stream  away  from  a  control 
device,  except  for  equipment 
needed  for  safety  purposes  (de- 
scribed in  §63. 148(f)(3). 


each  existing  or  new  cellulose 
ether  operation. 


each  existing  or  new  cellulose 
ether  operation. 


each   existing   or   new   affected 
source. 

a.  each  existing  or  new  affected 
source. 


iii.  install  a  nitrogen  unloading 
and  storage  system;  or 

iv.  (1)  instsUI  a  nitrogen  unloading 
system; 

(2)  reduce  total  uncontrolled  sul- 
fide emissk>ns  by  at  least 
0.045%  from  viscose  process 
vents  based  on  a  6-month  roll- 
ing average; 

(3)  for  each  vent  stream  that  you 
control  using  a  control  device, 
route  the  vent  stream  through  a 
ck>sed-vent  system  to  the  con- 
trol devKe;  and 

(4)  compty  with  the  work  practice 
standard  for  closed-vent  sys- 
tems. 

i.  reduce  uncontrolled  toluene 
emissions  by  at  least  95% 
based  on  a  6-month  rolling  av- 
erage; 

ii.  if  using  a  control  devk:e  to  re- 
duce emissions,  route  the 
emissions  through  a  closed- 
vent  system  to  the  control  de- 
vKe;  and 

iii.  comply  with  the  work  practkie 
standard  for  ctosed-vent  sys- 
tems. 

i.     applicat>le     equipment     leak 

standards  of  §§63.162  through 

63.179;  or 
ii.     applicable    equipment     leak 

standards       of       §§63.1021 

through  63.1037. 


applicable  wastewater  provisions 
of  §63.105  and  §§63.132 
through  63.140. 

comply  with  the  applicable  provi- 
sk>ns  of  §63.149,  except  thai 
references  to  "chemical  manu- 
facturing process  unit"  mean 
"cellulose  ether  process  unit" 
for  the  purposes  of  this  subpart 

conduct  annual  inspections,  re- 
pair leaks,  maintain  records  as 
specified  in  §63.148. 

i.  install,  calibrate,  maintain,  and 
operate  a  fk}w  indicator  as 
specified  in  §63.148(f)(1);  or 


Keeping  a  record  certifying  that  a 
nitrogen  unloading  and  storage 
system  is  in  use;  or 

(a)  keeping  a  record  certifying 
ttiat  a  nitrogen  unloading  sys- 
tem is  in  use; 

(b)  maintaining  a  material  t>alance 
ttiat  includes  the  pertinent  data 
used  to  determine  the  percent 
reductk>n  of  total  sulfide  emis- 
sions; 

(c)  documenting  the  percent  re- 
ductkxi  of  total  sulfkje  emis- 
sions  using  the  pertinent  data 
from  the  material  balance;  and 

(d)  complying  with  the  continuous 
compliance  requirements  for 
ck>sed-vent  systems. 

(1 )  maintaining  a  material  balance 
that  includes  the  pertinent  data 
used  to  determine  the  percent 
reduction  of  toluene  emissions; 

(2)  documenting  tt>e  percent  re- 
ductkxi  of  toluene  emissions 
using  the  pertinent  data  from 
ttie  material  balance;  and 

(3)  if  venting  to  a  control  device 
to  reduce  emisskxis,  complyir^g 
with  the  continuous  compliance 
requirements  for  ctosed-vent 
systems. 

complying  with  the  applicable 
equipment  leak  continuous 
compliance  provistons  of 
§§  63. 1 62  through  63. 1 79r  or 

complying  with  tt>e  appltoat>le 
equipment  leak  continuous 
compliarKe  provisions  of 
§§63.1021  through  63.1037. 

complying  with  the  appltoabie 
wastewater  continuous  compli- 
ance provisions  of  §§63.105, 
63.143.  and  63.148. 

conducting  inspecttons,  repairing 
failures,  documenting  delay  of 
repair,  and  maintaining  records 
of  failures  and  corrective  ac- 
tions according  to  §§63.133 
through  63.137. 

conducting  the  inspections,  re- 
pairing leaks,  and  maintaining 
records  according  to  §63.148. 

(1)  taking  readings  from  the  flow 
indicator  at  least  once  every  15 
minutes; 

(2)  maintaining  hourty  records  of 
flow  Indicator  operation  and  de- 
tection of  any  diversion  during 
the  hour,  and 

(3)  recording  all  periods  when  the 
vent  stream  is  diverted  from  the 
control  stream  or  the  flow  indi- 
cator is  not  operating;  or 
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Table  5  to  Subpart  UUUU  of  Part  63.— Continuous  Compliance  With  Emission  Limits  and  Work  Practice 

Standards— Continued 

[As  required  in  §  63.5555(a),  you  must  demonstrate  continuous  compliance  witti  the  appropriate  emission  limits  and  work  practice  standards 

according  to  the  requirements  in  the  following  table] 


For.  . 


at. 


for  the  following  emission  limit  or 
work  practice  standard  .  .  . 


you  must  demonstrate  continuous 
compliance  by  .  .  . 


12.  heat  exchanger  system  that 
cools  process  equipment  or  ma- 
terials in  the  process  unit. 


a.  each  existing  or  new  affected 
source. 


il.  secure  the  bypass  line  valve  in 
the  closed  position  with  a  car- 
seal  or  lock-and-key  type  con- 
figuration and  inspect  the  seal 
or  mechanism  at  least  once  per 
month  as  specified  in 
§63. 148(f)(2). 


i.  monitor  and  repair  the  heat  ex- 
changer system  according  to 
§63. 104(a)  through  (e),  except 
that  references  to  "chemical 
manufacturing  process  unit" 
mean  "cellulose  food  casing, 
rayon,  cellulosic  sponge,  cello- 
phane, or  cellulose  ether  proc- 
ess unit"  for  the  purposes  of 
this  subpart. 


(1)  maintaining  a  record  of  the 
monthly  visual  inspection  of  the 
seal  or  closure  mechanism  for 
the  bypass  line;  and 

(2)  recording  all  periods  when  the 
seal  mechanism  is  broken,  the 
bypass  line  valve  position  has 
changed,  or  the  key  for  a  lock- 
and-key  type  lock  has  been 
checked  out. 

(1)  monitoring  for  HAP  com- 
pounds, other  substances,  or 
surrogate  indicators  at  the  fre- 
quency specified  in  §63. 104(b) 
or  (c); 

(2)  repairing  leaks  within  the  time 
period  specified  in 
§63. 104(d)(1); 

(3)  confirming  that  the  repair  is 
successful  as  specified  in 
§63. 104(d)(2); 

(4)  following  the  procedures  in 
§63. 104(e)  if  you  implement 
delay  of  repair;  and 

(5)  recording  the  results  of  in- 
spections and  repair  according 
to  §63.1 04(f)(1). 


Table  6  to  Subpart  UUUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits 

(As  required  in  § 63.5555(a),  you  must  demonstrate  continuous  compliance  with  the  appropriate  operating  limits  according  to  the  requirements  in 

the  following  table:] 


For  the  following  control  technique 


1 .  condenser 


2.  thermal  oxidizer . 


3.  water  scrubt)er 


4.  caustic  scrubber , 


5.  flare 


for  the  folk>wing  operating  limit 


maintain  the  daily  average  condenser  outlet  gas  or 
condensed  liquid  temperature  no  higher  than 
the  value  established  during  the  compliance 
demonstration. 


maintain  the  daily  average  thermal  oxidizer  firebox 
temperature  no  lower  than  the  value  established 
during  the  compliance  demonstration. 


maintain  the  daily  average  scrubt)er  pressure  drop 
and  scrubber  liqukj  flow  rate  within  the  values 
established  during  the  compliance  demonstra- 
tion. 


maintain  the  daily  average  scrubt}er  pressure 
drop,  scrubber  liqukJ  flow  rate,  and  scrubber  liq- 
uid pH,  conductivity,  or  alkalinity  within  the  val- 
ues established  during  the  compliarKe  dem- 
onstration. 


maintain  the  presence  of  a  pilot  flame 


you  must  demonstrate  continuous  compliance  by 


collecting  the  condenser  outlet  gas  or  condensed 
liquid  temperature  data  according  to  §63.5545; 
reducing  the  condenser  outlet  gas  temperature 
data  to  daily  averages;  and  maintaining  the  daily 
average  condenser  outlet  gas  or  condensed  liq- 
uid temperature  no  higher  than  the  value  estab- 
lished during  the  compliance  demonstration. 

collecting  the  thermal  oxidizer  firebox  temperature 
data  according  to  §63-5545;  reducing  the  ther- 
mal oxidizer  firebox  temperature  data  to  daily 
averages;  and  maintaining  the  daily  average 
thermal  oxidizer  firebox  temperature  no  lower 
than  the  value  established  during  the  compli- 
ance demonstration. 

collecting  the  scrubber  pressure  drop  and  scrub- 
ber liquid  flow  rate  data  according  to  §63.5545; 
reducing  the  scmbber  parameter  data  to  daily 
averages;  and  maintaining  the  daily  scrubber 
parameter  values  within  the  values  established 
during  the  compliance  demonstration. 

collecting  the  scrubber  pressure  drop,  scrubber 
liquid  flow  rate,  and  scrubber  liquid  pH,  conduc- 
tivity, or  alkalinity  data  according  to  §63.5545; 
reducing  the  scmbber  parameter  data  to  daily 
averages;  and  maintaining  the  daily  scrubber 
parameter  values  within  the  values  established 
during  the  compliance  demonstration. 

collecting  the  pilot  flame  data  according  to 
§63.5545;  and  maintaining  the  presence  of  the 
pilot  flame. 
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Table  6  to  Subpart  UUUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits— Continued 

[As  required  in  §  63.5555(a),  you  must  demonstrate  continuous  compliance  with  the  appropriate  operating  limits  according  to  the  requirements  in 

the  following  table:] 


For  the  following  control  technique 


for  the  folk>wing  operating  limit 


you  must  demonstrate  continuous  compliance  by 


6.  biofilter 


8 


carbon  absortier 


oil  absorber 


9.  any  of  the  control  techniques  speci- 
fied in  this  table. 


maintain  the  daily  average  biofilter  inlet  gas  tem- 
perature, biofilter  effluent  pH,  and  pressure  drop 
within  the  values  established  during  the  compli- 
ance demonstration. 


maintain  the  regeneration  frequency,  total  regen- 
eration stream  mass  or  volumetric  flow  during 
carbon  bed  regeneration  and  temperature  of  the 
cartx)n  bed  after  regeneration  (and  within  15 
minutes  of  completing  any  cooling  cycle(s))  for 
each  regeneration  cycle  within  the  values  estab- 

'   lished  during  the  compliarwe  demonstration. 


maintain  the  daily  average  absorption  liquid  flow, 
absorption  liquid  temperature,  and  steam  flow 
within  the  values  established  during  the  compli- 
ance demonstration. 


if  using  a  CEMS,  maintain  the  daily  average  con- 
trol efficiency  for  each  control  device  no  lower 
than  the  value  established  during  the  compli- 
ance demonstration. 


collecting  the  biofilter  inlet  gas  temperature,  bio- 
filter effluent  pH,  and  biofilter  pressure  drop  data 
according  to  §  63.5545;  reducing  the  biofilter  pa- 
rameter data  to  daily  averages:  and  maintaining 
the  daily  biofilter  parameter  values  within  the 
values  established  during  the  compliance  dem- 
onstration. 

collecting  the  data  on  regeneration  frequency,  total 
regeneration  stream  mass  or  volumetric  flow 
during  cartx)n  bed  regeneration  and  tempera- 
ture of  the  cartx>n  bed  after  regeneration  (and 
within  15  minutes  of  completing  any  cooling 
cycle(s))  for  each  regeneration  cycle  according 
to  §63.5545:  and  maintaining  cartson  absorber 
parameter  values  for  each  regeneration  cycle 
within  the  values  established  during  the  compli- 
ance demonstration. 

collecting  the  absorption  liquid  flow,  absorption  liq- 
uid temperature,  and  steam  flow  data  according 
to  §63.5545:  reducing  the  oil  absortjer  param- 
eter data  to  daily  averages:  and  maintaining  the 
daily  oil  absort>er  parameter  values  within  the 
values  established  dunng  the  compliance  dem- 
onstration. 

collecting  CEMS  emissions  data  at  tfte  inlet  and 
outlet  of  each  control  device  according  to 
§63.5545:  determining  the  control  efficiency  val- 
ues for  each  control  device  using  the  inlet  and 
outlet  CEMS  emissions  data;  reducing  ihe  con- 
trol efficiency  values  tor  each  control  device  to 
daily  averages:  and  maintaining  the  daily  aver- 
age control  effk>ency  for  each  control  device  no 
lower  than  the  value  established  during  the 
compliance  demonstration. 


Table  7  to  Subpart  UUUU  of  Part  63.— Notifications 

(b).  yoi 
table] 


As  required  in  §§  63.5490(c)(4),  63.5530(c),  63.5575,  and  63.5595(b),  you  must  submit  the  appropriate  notifications  specified  in  the  following 

■ilel 


If  you  . 


then  you  must . 


are  required  to  conduct  a  performance  test 


wish  to  use  an  alternative  monitoring  methiod 


start  up  your  affected  source  before  June  1 1 ,  2002 


4.  start  up  your  new  or  reconstructed  source  on  or  after  June 
11,2002. 

5.  cannot  comply  with  the  relevant  standard  by  the  applicable 
compliance  date. 

6.  are   subject   to   special   requirements   as   specified   in 
§  63.6(b)(3)  and  (4). 


7.  are  required  to  conduct  visible  emission  observations  to 
determine  the  compliance  of  flares  as  specified  in 
§63.1 1(b)(4). 

8.  are  required  to  conduct  a  performance  test  or  other  initial 
compliance  demonstration  as  specified  in  Table  3  to  this 
subpart. 


submit  a  notification  of  intent  to  conduct  a  performance  test  at  least  60  calendar 
days  before  the  performance  test  is  scheduled  to  begin,  as  specified  in 
§§63.7(b)(1)  and  63.9(e). 

submit  a  request  to  use  alternative  monitoring  method  no  later  than  the  notifrca- 
tion  of  the  initial  performance  test  or  CEMS  perfonnance  evaluation  or  60  days 
prior  to  any  other  initial  compliance  demonstration,  as  specified  in  §  63.8(f)(4). 

submit  an  initial  notification  no  later  than  120  days  after  June  11,  2002,  as  speci- 
fied in  §  63.9(b)(2). 

submit  an  initial  notification  no  later  than  120  days  after  you  become  subject  to 
this  subpart,  as  specified  In  §  63.9(b)(3). 

submit  a  request  for  extension  of  compliance  no  later  than  120  days  before  the 
compliance  date,  as  specified  in  §§  63.9(c)  and  63.6(i)(4). 

notify  the  Administrator  of  your  compliance  obligations  no  later  than  the  initial  no- 
tification dates  established  in  §  63.9(b)  for  new  sources  not  subject  to  the  spe- 
cial proviskjns,  as  specified  in  §  63.9(d). 

notify  the  Administrator  of  the  anticipated  date  for  conducting  the  observatk)ns 
specified  in  §  63.6(h)(5),  as  specified  in  §§  63.6(h)(4)  and  63.9(f). 

a.  submit  a  Notificatkin  of  Compliance  Status  Report,  as  specified  in  §  63.9(h): 
and  b.  submit  the  Notification  of  Compliance  Status  Report,  including  the  per- 
formance test,  CEMS  performance  evaluation,  and  any  other  initial  compliance 
demonstration  results  within  240  calendar  days  following  the  compliance  date 
specified  in  §63.5495. 
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Table  7  to  Subpart  UUUU  of  Part  63.— Notifications— Continued 

[As  required  in  §§  63.5490(c)(4).  63.5530(c),  63.5575.  and  63.5595(b).  vou  must  submit  the  appropriate  notifications  specified  in  the  following 


If  you 


then  you  must 


9.  comply  with  the  equipment  leak  requirements  of  subpart  H 
of  this  part  for  existing  or  new  cellulose  ether  affected 
sources. 

10.  comply  with  tfie  equipment  leak  requirements  of  subpart 
UU  of  this  part  for  existing  or  new  cellulose  ether  affected 
sources. 

11.  comply  with  the  wastewater  requirements  of  subparts  F 
and  G  of  this  part  for  existing  or  new  cellulose  ether  af- 
fected sources. 


comply  with  the  notification  requirements  specified  in  §63.182(a)(1)  and  (2),  (b), 
and  (c)(1)  through  (3)  for  equipment  leaks,  with  the  Notification  of  Compliance 
Status  Reports  required  in  subpart  H  Included  in  the  Notification  of  Compliance 
Status  Report  required  in  this  subpart. 

comply  with  the  notification  requirements  specified  in  §63. 1039(a)  for  equipment 
leaks,  with  the  Notification  Compliance  Status  Reports  required  In  subpart  UU 
of  this  part  Included  in  the  Notification  of  Compliance  Status  Report  required  in 
this  subpart. 

comply  with  the  notification  requirements  specified  In  §§63. 146(a)  and  (b), 
63.151.  and  63.152(a)(1)  through  (3)  and  (b)(1)  through  (5)  for  wastewater, 
with  the  Notification  of  Compliance  Status  Reports  required  in  subpart  Q  of  this 
part  included  in  the  Notifk:ation  of  Compliance  Status  Report  required  in  this 
subpart. 


Table  8  to  Subpart  UUUU  of  Part  63.— Reporting  Requirements 

[As  required  in  §63.5580.  you  must  submit  the  appropriate  reports  specified  in  the  following  table] 


You  must  submit  a  compliance  report,  which  must  contain  the  following  information 


and  you  must  submit  the  report 


1 .  if  there  are  no  deviations  from  any  emission  limit,  operating  limit,  or  work  practice  standard  during 
the  reporting  period,  then  the  report  must  contain  tt>e  information  specified  in  § 63.5580(c); 

2.  if  there  were  no  periods  during  which  the  CMS  was  out-of-control,  then  the  report  must  contain  a 
statement  that  there  were  no  periods  during  which  the  CMS  was  out-of-control  during  the  reporting 
period;  you  must  develop  and  Include  specifications  for  out-of-control  operation  in  tiie  CMS  quality 
control  plan  required  under  § 63.8(d)(2); 

3.  if  there  Is  a  devlatkxi  from  any  emission  limit,  operating  limit,  or  wort<  practk:e  standard  during  ttie  re- 
porting period,  then  the  report  must  contain  the  information  specified  in  §  63.5580(c)  and  (d); 

4.  if  there  were  periods  during  whkrfi  the  CMS  was  out-of-control,  then  the  report  must  contain  ttie  infor- 
matkjn  specified  in  §  63.5580(e); 

5.  if  you  had  a  startup,  shutdown,  or  malfunction  during  the  reporting  period  and  you  took  actions  con- 
sistent with  your  SSM  plan,  then  the  report  must  contain  the  information  specified  in  §63.10(d)(5)(i); 

6.  if  you  had  a  startup,  shutdown,  or  malfunction  during  \he  reporting  period  and  you  took  actions  that 
are  not  consistent  witti  your  SSM  plan,  ttien  the  report  must  contain  the  information  specified  in 
§63.10(d)(5)(ii); 

7.  the  report  must  contain  any  change  In  information  already  provided,  as  specified  In  §63.9(j); 

8.  for  cellulose  ether  affected  sources  complying  with  the  equipment  leak  requirements  of  subpart  H  of 
this  part,  the  report  must  contain  (he  information  specified  in  §63. 182(a)(3)  and  (6)  and  (d)(2)  through 
(4); 

9.  for  cellulose  ether  affected  sources  complying  with  ttie  equipment  leak  requirements  of  subpart  UU  of 
this  part,  the  report  must  contain  ttie  information  specified  In  §63.1 039(b); 

10.  for  cellulose  ether  affected  sources  complying  with  the  wastewater  requirements  of  sutiparts  F  and 
G  of  this  part,  the  report  must  contain  ttie  Information  specified  in  §§63. 146(c)  through  (e)  and 
63.152(a)(4)  and  (5)  and  (c)  ttirough  (e); 

11.  for  affected  sources  complying  with  the  ck»sed-vent  system  provisions  in  §63.148,  ttie  report  must 
contain  the  infomiation  specified  in  §63.1480)(1); 

12.  for  affected  sources  complying  with  tfie  bypass  line  provisions  in  §63. 148(f),  the  report  must  contain 
the  infomiation  specified  in  §63.148(j)(2)  and  (3); 

13.  for  affected  sources  Invoking  the  delay  of  repair  provisions  in  §63. 104(e)  for  heat  exchanger  sys- 
tems, ttie  next  compliance  report  must  contain  ttie  information  in  §63.104(f)(2)(i)  ttirough  (iv);  if  the 
leak  remains  unrepaired,  tfie  information  must  also  be  submitted  in  each  sut^equent  compliance  re- 
port until  ttie  repair  of  ttie  leak  is  reported;  and 

14.  for  storage  vessels  subject  to  ttie  emission  limits  and  wori<  practice  standards  in  Table  1  to  Subpart 
UUUU,  the  report  must  contain  ttie  periods  of  planned  routine  maintenance  during  which  ttie  control 
device  does  not  comply  with  ttie  emisskm  limits  or  wori(  practice  standards  in  Table  1  to  ttiis  subpart 


semiannually 
§  63.5580(b). 


as       specified 


in 


Table  9  to  Subpart  UUUU  of  Part  63.— Recordkeeping  Requirements 

[As  required  in  §63.5585,  you  must  keep  the  appropriate  records  specified  in  ttie  following  table] 


If  you  operate 


ttien  you  must  keep  . 


and  the  record(s)  must  contain  . 


1.    an    existing   or   new   affected 
source. 


a  copy  of  each  notification  and  re- 
port that  you  submitted  to  com- 
ply with  this  subpart 


all  documentation  supporting  any  Initial  Notification  or  Notification  of 
Compliance  Status  Report  that  you  submitted,  according  to  the  re- 
quirements In  §63.l0(b)(2)(xiv),  and  any  compliance  report  re- 
quired under  this  subpart. 
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Table  9  to  Subpart  UUUU  of  Part  63.— Recordkeeping  Requirements— Continued 

[As  required  in  §  63.5585,  you  must  keep  ttie  appropriate  records  specified  In  the  following  table] 


If  you  operate 


then  you  must  keep  . 


and  the  record(s)  must  contain  .  . 


^    an    existing   or   new   affected 
source. 


\    an   existing    or    new    affected 
source. 


an    existing    or    new    affected 
source. 


^.    an    existing    or    new    affected 
source.' 


an    existing    or    new    affected 
source. 


{ .  an  existing  or  new  cellulose  ether 
affected  ether  source, 
an  existing  or  new  viscose  proc- 
ess affected  source. 

an  existing  or  new  viscose  proc- 
ess affected  source. 

'  0.  an  existing  or  new  viscose  proc- 
ess affected  source. 

'  1.  an  existing  or  new  cellulose 
ether  affected  source. 


2.  an  existing  or  new  cellulose 
ether  affected  source. 

3.  an  existing  or  new  cellulose 
ether  affected  source. 

4.  an   existing   or   new   affected 
source. 


a.  the  records  in  §63.6(e)(3)(iii) 
through  (iv)  related  to  startup, 
shutdown,  and  malfunction. 


a.  a  site-specific  monitoring  plan 


records  of  pertormance  tests  and 
CEMS  performance  evaluations, 
as  required  In  §63.10(b)(2)(viii) 
and  any  other  Initial  compliance 
demonstrations. 

a.  records  for  each  CEMS  


a.  records  for  each  CPMS 


records  of  closed-loop  systems  .... 

records  of  nitrogen  unloading  and 
storage  systems  or  nitrogen  un- 
loading systems. 

records  of  material  balances 

records  of  calculations  

a.  extended  cookout  records 


a.  equipment  leak  records  .. 

wastewater  records  

closed-vent  system  records 


i.  SSM  pjan; 

ii.  when  actions  taken  during  a  startup,  shutdown,  or  malfunction  are 
consistent  with  the  procedures  specified  in  the  SSM  plan,  records 
demonstrating  that  the  procedures  specified  In  ttie  plan  were  fol- 
lowed; 

Hi.  records  of  the  occurrence  and  duration  of  each  startup,  shutdown, 
or  malfunction;  and 

iv.  when  actions  taken  during  a  startup,  shutdown,  or  malfunction  are 
not  consistent  with  ttie  procedures  specified  in  the  SSM  plan, 
records  of  ttie  actions  taken  for  ttiat  event. 

i.  information  regarding  ttie  Installation  of  the  CMS  sampling  source 
probe  or  other  interface  at  a  measurement  location  relative  to  each 
affected  process  unit  such  that  the  measurement  is  representative 
of  control  of  the  exhaust  emissions  (e.g.,  on  or  downstream  of  the 
last  control  device); 

ii.  performance  and  equipment  specifications  for  ttie  sample  inter- 
face, the  pollutant  concenti-ation  or  parametric  signal  analyzer,  and 
the  data  collection  and  reduction  system; 

ill.  performance  evaluation  procedures  and  acceptance  criteria  (e.g., 
calibrations); 

iv.  orfgoing  operation  and  maintenance  procedures  in  accordance 
with  the  general  requirements  of  §§  63.8(c)(1),  (3),  and  (4)(ll)  and 
63.5580(c)(6); 

v.  ongoing  data  quality  assurance  procedures  in  accordance  with  ttie 
general  requirements  of  §  63.8(d)(2);  and 

vi.  ongoing  recordkeeping  and  reporting  procedures  in  accordance 
with  the  general  requirements  of  §§63. 10(c),  (e)(1),  and  (e)(2)(i) 
and  63.5585. 

all  results  of  performance  tests,  CEMS  performance  evaluations,  and 
any  other  initial  compliance  demonstrations,  including  analysis  of 
samples,  determination  of  emissions,  and  raw  data. 


i.  records  described  In  §63.10(b)(2)(vi)  through  (xi); 

ii.  previous  (superseded)  versions  of  the  performance  evaluation  plan 
as  required  In  §  63.8(d)(3); 

ill.  request  for  alternatives  to  relative  accuracy  test  for  CEMS  as  re- 
quired in  §63.8(f)(6)(l); 

iv.  records  of  the  date  and  time  that  each  deviation  started  and 
stopped,  and  whether  the  deviation  occurred  during  a  period  of 
startup,  shutdown,  or  malfunction  or  during  another  period;  and 

V.  records  required  In  Table  6  to  Subpart  UUUU  to  show  continuous 
compliance  with  the  operating  limit. 

i.  records  required  In  Table  6  to  Subpart  UUUU  to  show  continuous 
compliance  with  each  operating  limit  that  applies  to  you;  and 

Ii.  results  of  each  CPMS  calibration,  validation  check,  and  inspection 
required  by  §  63.5545(b)(4). 

records  certifying  that  a  closed-loop  system  Is  In  use  for  cellutose 
ether  operations. 

records  certifying  that  a  nitrogen  unloading  and  storage  system  or  ni- 
trogen unloading  system  is  in  use. 

all  pertinent  data  from  the  material  balances  used  to  estimate  the  6- 

month  rolling  average  percent  reduction  in  HAP  emissions, 
documenting  the  percent  reduction  In  HAP  emissions  using  pertinent 

data  from  the  material  balances, 
i.  ttie  amount  of  HAP  charged  to  the  reactor; 
Ii.  the  grade  of  product  produced; 
Hi.  the  calculated  amount  of  HAP  remaining  before  extended  cookout; 

and 
iv.  information  showing  that  extended  cookout  was  employed, 
i.  the  records  specified  In  §63.181  for  equipment  leaks;  or 
ii.  ttie  records  specified  in  63.1038  for  equipment  leaks, 
ttie  records  specified  in  §§63.105.  63.147,  and  63.152(f)  and  (g)  for 

wastewater, 
ttie  records  specified  in  §63.148(1). 
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Table  9  to  Subpart  UUUU  of  Part  63.— Recordkeeping  Requirements— Continued 

[As  required  in  §63.5585,  you  must  keep  the  appropriate  records  specified  in  the  following  table] 


If  you  operate . 


then  you  must  keep 


and  the  record(s)  must  contain 


15.   an   existing 
source. 


or   new   affected 


a.  bypass  line  records 


16.  an   existing 
source. 

17.  an   existing 
source. 

18.  an   existing 
source. 


or  new  affected 
or   new   affected 

or  new  affected 


heat  exchanger  system  records  .... 

control       device       maintenance 
records. 


safety  device  records 


i.  hourly  records  of  flow  indicator  operation  and  detection  of  any  di- 
version during  the  hour  and  records  of  all  periods  when  the  vent 
stream  is  diverted  from  the  control  stream  or  the  ftow  indicator  is 
not  operating;  or 

ii.  ttie  records  of  the  monthly  visual  inspection  of  the  seal  or  closure 
mechanism  and  of  all  periods  when  the  seal  mechanism  is  broken, 
the  t)ypass  line  valve  position  has  changed,  or  the  key  for  a  lock- 
and-key  type  lock  has  been  checked  out  and  records  of  any  car- 
seal  that  has  broken. 

records  of  the  results  of  inspectkins  and  repair  according  to  source 
§63. 104(f)(1). 

records  of  planned  routine  maintenance  for  control  devices  used  to 
comply  with  the  percent  reduction  emission  limit  for  storage  ves- 
sels in  Table  1  to  Subpart  UUUU. 

a  record  of  each  time  a  safety  device  is  opened  to  avoid  unsafe  con- 
ditions according  to  §  63.5505(d). 


Table  10  to  Subpart  UUUU  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  UUUU 

[As  required  in  §§63.551 5(h)  and  63.5600,  you  must  complykwith  the  appropriate  General  Provisions  requirements  specified  in  the  following 

table) 


Citation 

Subject 

Brief  description 

Applies  to 
Subpart  UUUU 

§63.1  .„ 

Appiteability 

Initial  applicability  determination;  ap- 
plicability  after   standard   estab- 
lished; permit  requirements;  ex- 

Yes. 

tensions,  notifications. 

• 

§63.2  

Definitions  

Definitions  for  part  63  standards  

Yes. 

§63.3  

Units  arnj  Abbreviations 

Units  and  abbreviations  for  part  63 
standards. 

Yes                   ' 

§63.4  

Prohibited  Activities  

Prohibited     activities;     compliance 
date;  circumvention,  severability. 

Yes. 

§63.5  „ 

Constmction  and  Reconstruction  .... 

Applicability;  applications;  approvals 

Yes. 

§63.6(a) 

Applicability  

General    provisions    apply    unless 
compliance     extension;     general 

Yes 

provisions  apply  to  area  sources 

that  become  major. 

§63.6(b)(1)through(4)  

Compliance  Dates  for  New  and  Re- 

Standards apply  at  effective  date;  3 

Yes. 

constructed  sources. 

years  after  effective  date;  upon 
startup;  10  years  after  construc- 
tion or  reconstruction  commences 
for  CAA  section  112(f). 

§  63.6(b)(5) 

Notification  

Must  notify  if  commenced  construc- 
tion or  reconstruction  after  pro- 
posal. 

Yes. 

§63.6(b)(6)  

[Reserved]. 

§63.6(b)(7)  

Compliance  Dates  for  New  and  Re- 

Area sources  that  become  major 

Yes. 

constructed   Area   Sources  That 

must  comply  with  major  source 

Become  Major. 

and  standards  immediately  upon 
ttecoming    major,    regardless    of 

whether  required  to  comply  when 

, 

they  were  an  area  source. 

§63.6(0(1)  and  (2) 

Compliance     Dates     for     Existing 

Comply  according  to  date  in  sub- 

Yes, except  that  existing  rayon  op- 

Sources. 

part,  which  must  be  no  later  tfian 

erations   are   given   8   years   to 

3  years  after  effective  date;  for 

comply  with  40%  reduction  emis- 

CAA   section    112(f)    standards. 

sion     limit,     as     specified     in 

comply  within  90  days  of  effective 

§63.5495(b)(2)(iii). 

date  unless  compliance  extension. 

§63.6(0(3)  and  (4) 

[Reserved]. 

§63.6(0(5)  

Compliance  Dates  for  Existing  Area 

Area  sources  that  become  major 

Yes. 

Sources  That  Become  Major. 

must  comply  with  major  source 
standards  by  date  indicated  in 
subpart  or  by  equivalent  time  pe- 
riod (e.g.,  3  years). 

§  63.6(d) 

[Reserved]. 
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Table  10  to  Subpart  UUUU  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  UUUU— Continued 

[As  required  in  §§63.551 5(h)  and  63.5600,  you  must  comply  with  the  appropriate  General  Provisions  requirements  specified  in  the  following 

table] 


Citation 


Subject 


Brief  description' 


Applies  to 
Subpart  UUUU 


§63.6(e)(1)and(2) 


§63.6 

I! 


6(e)(3) 

163.6(f)(1)  

I 

>63.6(f)(2)  and  (3) 


§  63.6(g)(1)  through  (3) 
§63.6(h) 


§63.6(i)(1)  through  (14) 


§63.6(j) 

II 

§  63.7(a)(1)  and  (2) 
^'63.7(a)(3)  


§63.7(b)(1) 
§  63.7(b)(2) 


§63.7(0 


§63.7(d) 

S63.7(e)(1) 


§63.7(e)(2) 


§63.7(e)(3) 


§  63.7(f) 


Operation  and  Maintenance 


Startup,  Shutdown,  and  Malfunction 
Plan. 

Compliance  Except  During  SSM  


Methods   for   Determining   Compli- 
ance. 

Altemative  Standard  


Opacity  and  Visible  Emission  (VE) 
Standards. 

Compliance  Extension  


Presidential  Compliance  Exemption 
Performance  Test  Dates 

Section  114  Authority  

Notification  of  Performance  Test  

Notification  of  Rescheduling 

Quality  Assurance  and  Test  Plan  ... 


Testing  Facilities 

Conditions  for  Conducting  Perform- 
ance Tests. 


Conditions  for  Conducting  Perform- 
ance Tests. 


Test  Run  Duration 


Altemative  Test  Method 


Operate  to  minimize  emissions  at 
all  times;  correct  malfunctions  as 
soon  as  practicable;  operation 
and  maintenance  reipuirements 
independently  enforceable;  infor- 
mation Administrator  will  use  to 
determine  if  operation  and  main- 
tenance requirements  were  met. 

Requirement  for  startup,  shutdown, 
and  malfunction  and  SSM  plan; 
content  of  SSM  plan. 

You  must  comply  with  emission 
standards  at  all  times  except  dur- 
ing SSM. 

Compliance  based  on  performance 
test,  operation  and  maintenance 
plans,  records,  inspection. 

Procedures  for  getting  an  alter- 
native standard. 

Requirements  for  opacity  and  visi- 
ble emission  limits. 

Procedures  and  criteria  for  Adminis- 
trator to  grant  compliance  exten- 
sion. 

President  may  exempt  source  cat- 
egory from  requirement  to  comply 
with  subpart. 

Dates  for  conducting  initial  perform- 
ance test;  testing  and  other  com- 
pliance demonstrations;  must 
conduct  180  days  after  first  sub- 
ject to  subpart. 

Administrator  may  require  a  per- 
formance test  under  CAA  Section 
114  at  any  time. 

Must  notify  Administrator  60  days 
before  the  test. 

If  rescheduling  a  performance  test 
is  necessary,  must  notify  Admin- 
istrator 5  days  before  scheduled 
date  of  rescheduled  test. 

Requirement  to  submit  site-specific 
test  plan  60  days  before  the  test 
or  on  date  Adriiinistrator  agrees 
with;  test  plan  approval  proce- 
dures; performance  audit  require- 
ments; internal  and  external  QA 
procedures  for  testing. 

Requirements  for  testing  facilities  ... 

Performance  tests  must  be  con- 
ducted under  representative  con- 
ditions; cannot  conduct  perform- 
ance tests  during  SSM;  not  a  vio- 
lation to  exceed  standard  during 
SSM. 

Must  conduct  according  to  this  sub- 
part and  EPA  test  methods  un- 
less Administrator  approves  alter- 
native. 

Must  have  three  test  runs  of  at  least 
1  hour  each;  compliance  is  based 
on  arithmetic  mean  of  three  runs; 
conditions  when  dataifrom  an  ad- 
ditional test  run  can  t>e  used. 

Procedures  by  which  Administrator 
can  grant  approval  to  use  an  al- 
temative test  method. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 

Yes,  but  only  for  flares  for  whic^ 
EPA  Method  22  observations  are 
required  under  §63. 11(b). 

Yes. 


Yes. 
Yes. 

Yes. 

Yes. 
Yes. 

No. 


Yes. 

Yes,  except  that  performance  tests 
for  batch  process  vents  must  be 
conducted  under  other  conditions, 
as  specified  in  Table  4  to  this 
subpart. 

Yes. 


Yes. 


Yes. 
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[As  required  in  §§63.551 5(h)  and  63.5600,  you  must  comply  with  the  appropriate  General  Provisions  requirements  specified  in  the  following 

table] 


Citation 

Subject 

Brief  description 

Applies  to 
Subpart  UUUU 

663.7(g) 

Performance  Test  Data  Analysis 

Must  include  raw  data  in  perform- 
ance test  report;  must  submit  per- 

Yes 

• 

formance  test  data  60  days  after 

end  of  test  with  the  Notification  of 

- 

Compliance  Status  Report;  keep 
data  for  5  years. 

S63.7(h) 

Waiver  of  Tests 

Procedures     for     Administrator     tn 

Yes 

waive  performance  test. 

§63.8(a)(1)  

Applicability  of  Monitoring  Require- 

Subject to  all   monitoring   require- 

Yes. 

ments. 

ments  in  standard. 

563.8(a)(2)  

Performance  Specifications 

Performance  specifications  in  Ap- 
pendix B  of  40  CFR  part  60  apply. 

Yes 

S 63.8(a)(3) 

[Reserved]. 

Monitoring  with  Flares  

§  63.8(a)(4)  

Unless  your  subpart  says  othenvise, 
the    requirements    for   flares    in 

Yes 

§63.11  apply. 

§63.8(b)(1)  

Monitoring  

Must  conduct  monitoring  according 

Yes. 

t. 

• 

to  standard  unless  Administrator 
approves  alternative. 

§  63.8(b)(2)  and  (3)  

Multiple  Effluents  and  Multiple  Moni- 
toring Systems. 

Specific  requirements  for  installing 
monitoring  systems;  must  install 

Yes 

on  each  effluent  before  it  is  com- 

bined and  before  it  is  released  to 

the  atmosphere  unless  Adminis- 
trator approves  othenwise;  if  more 
than  one  monitoring  system  on 

an  emission  point,  must  report  all 

• 

monitoring  system  results,  unless 
one    monitoring    system    is    a 
backup. 

§63.8(0(1)  

Monitoring  System  Operation  and 

Maintain   monitoring   system   in   a 

Yes. 

Maintenance. 

manner  consistent  with  good  air 
pollution  control  practices. 

§63.8(c)(1)(i)  

Routine  and  Predictable  SSM   .     .. 

Follow  the  SSM  plan  for  routine  re- 
pairs; keep  parts  for  routine  re- 

Yes 

pairs  readily  available;  reporting 

requirements  for  SSM  when  ac- 

tion is  described  in  SSM  plan. 

§63.8(c)(1)(ll)  

SSM  Not  in  SSM  plan  

Reporting    requirements    for    SSM 
when  action  is  not  described  in 

Yes 

SSM  plan. 

• 

§63.8(0(1  )(iii) 

Compliance    with    Operation    and 

How    Administrator    determines    if 

Yes. 

Maintenance  Requirements. 

source  complying  with  operation 
and    maintenance    requirements; 
review  of  source  operation  and 

- 

maintenance  procedures,  records; 
manufacturer's   instructions,    rec- 
ommendatbns;  inspection. 

§  63.8(c)(2)  and  (3) 

Monitoring  System  Installation 

Must  install  to  get  representative 
emission  of  parameter  measure- 

Yes 

ments;    must    verify    operational 

status  before  or  at  performance 
test. 
CMS  must  be  operating  except  dur- 

§63.8(0(4)   

Continuous      Monitoring      System 

No.    Replaced    with    language    in 

(CMS)  Requirements.    - 

ing  breakdown,  out-of  control,  re- 
pair, maintenance,  and  high-level 
calibration  drifts. 

§63.5560. 

§63.8(c)(4)(i)and(il) 

Continuous      Monitoring      System 

Continuous  opacity  monitoring  sys- 

Yes, except  that  §63.8(c)(4)(i)  does 

(CMS)  Requirements. 

tems  (COMS)  must  have  a  min- 

not apply  because  subpart  UUUU 

imum  of  one  cycle  of  sampling 

does  not  require  COMS. 

and  analysis  for  each  successive 

10-second  period  and  one  cycle 

of  data  recording  for  each  suc- 

» 

cessive  6-minute  period;  CEMS 

must  have  a  minimum  of  one 

cyde  of  operation  for  each  suc- 

cessive 15-minute  period. 

Federal  Register / Vol.  67,  No.  112 /Tuesday,  June  11,  2002 /Rules  and  Regulations 


40095 


Table  10  to  Subpart  UUUU  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  UUUU— Continued 

[As  required  in  §§63.551 5(h)  and  63.5600,  you  must  comply  with  the  appropriate  General  Provisions  requirements  specified  in  the  toik>wing 

table] 


Citation 


Subject 


Brief  description 


Applies  to 
Subpart  UUUU 


§63.8(0(5)  

§  63.8(c)(6)  

§63.8(0(7)  and  (8) 
§63.8(d) 


r 
§  63.8(e) 


COMS  Minimum  Procedures 
CMS  Requirements  

CMS  Requirements  

CMS  Quality  Control 


§63.8(0(1)  through  (5) 


CMS  Performance  Evaluation 


Alternative  Monitoring  Method 


63.8(f)(6) 


Alternative    to    Relative    Accuracy 
Test. 


§  63.8(g)(1)  through  (4) 


Data  Reduction 


§  63.8(g)(5) 


I' 


63.9(a) 

§63.9(b)(1)  through  (5) 


Data  Reduction 

Notification  Requirements 

Initial  Notifications 


§63.9(0 
63.9(d) 


;  63.9(e) 
§63.9(0  ■ 


63.9(g) 


§  63.9(h)(1)  through  (6) 


Request  for  Compliance  Extension 

Notification  of  Special  Compliance 
Requirements  for  New  Source. 


Notification  of  Performance  Test 

Notification  of  VE  or  Opacity  Test  ... 


Additional  Notifications  When  Using 
CMS. 


Notification  of  Compliance   Status 
Report. 


COMS  minimum  procedures 


Zero  and  high  level  calibration 
check  requirements;  out-of-contrd 
periods. 

Out-of-control  periods,  including  re- 
porting. 

Requirements  for  CMS  quality  con- 
trol, including  calibratk>n,  etc.; 
must  keep  quality  control  plan  on 
record  for  5  years;  keep  cM 
versk>ns  for  5  years  aft^r  revi- 
sions. 

Notification,  performance  evaluation 
test  plan,  reports. 

Procedures  for  Administrator  to  ap- 
prove alternative  monitoring, 


Procedures  for  Administrator  to  ap- 
prove alternative  relative  accu- 
racy tests  for  CEMS. 

COMS  6-minute  averages  cal- 
culated over  at  least  36  evenly 
spaced  data  points;  CEMS  1-hour 
averages  computed  over  at  least 
four  equaUy  spaced  data  points; 
data  that  cannot  be  used  in  aver- 
age. 

Data  ttiat  cannot  be  used  in  com- 
puting averages  for  CEMS  and 
COMS. 

Applicability  and  State  delegation  ... 

Submit  notification  subject  120  days 
after  effective  date;  notificatton  of 
intent  to  construct  or  reconstruct; 
notification  of  commencement  of 
construction  or  reconstruction;  no- 
tification of  startup;  contents  of 
each. 

Can  request  if  cannot  comply  i>y 
date  or  if  installed  BACT/LAER. 

For  sources  that  commence  con- 
stmction  between  proposal  and 
promulgation  and  want  to  comply 
3  years  after  effective  date. 

Notify  Administrator  60  days  prior  ... 

Notify  Administrator  30  days  prior  ... 


Notification  of  performance  evalua- 
tion; notifk»tion  using  COMS 
data;  notificatk>n  that  exceeded 
criterion  for  relative  accuracy. 

Contents;  due  60  days  after  end  of 
performance  test  or  other  compli- 
arKe  demonstratk>n.  except  for 
opacity  or  VE,  which  are  due  30 
days  after;  when  to  submit  to 
Federal  vs.  State  authority. 


No.  Sut>part  UUUU  does  not  require 

COMS. 
No.    Replaced    with    language    in 

§63.5545. 

No.    Replaced    with    language    in 

§63.5580(0(6). 
No,    except    for    requirements    in 

§  63.8(d)(2). 


Yes,  except  that  §63.8(e)(5)(ii) 
does  not  apply  because  subpart 
UUUU  does  not  require  COMS. 

Yes,  except  that  no  site-specific  test 
plan  is  required.  The  request  to 
use  an  alternative  monitoring 
method  must  be  submitted  with 
the  notifk^ation  of  performance 
test  or  CEMS  performance  eval- 
uation or  60  days  prior  to  any  ini- 
tial compliarKe  demonstration. 

Yes. 


No.    Replaced    with    language    in 
§  63.5545(e). 


No.    Replaced    with    language    in 
§  63.5560(b). 

Yes. 
Yes. 


Yes. 
Yes. 

Yes. 

Yes,  but  only  for  flares  for  which 
EPA  Method  22  observations  are 
required  as  part  of  a  flare  compli- 
ance assessment. 

Yes,  except  that  §  63.9(g)(2)  does 
not  apply  t>ecause  subpart  UUUU 
does  not  require  COMS. 

Yes.  except  that  Table  7  to  this 
subpart  specifies  the  submittal 
date  for  the  notification.  The  con- 
tents of  the  notificatk>n  will  also 
include  the  results  of  EPA  Meth- 
od 22  observations  required  as 
part  of  a  flare  compliance  assess- 
ment. 
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[As  required  in  §§63.551 5(h)  and  63.5600,  you  must  comply  witti  the  appropriate  General  Provisions  requirements  specified  in  the  following 

table] 


Citation 

Subject 

Brief  description 

Applies  to 
Subpart  UUUU 

§63.9(0 

Adjustment  of  Submittal  Deadlines 

Procedures  for  Administrator  to  ap- 
prove change  in  when   notifica- 

Yes 

tions  must  be  submitted. 

§63.9(j) 

Change  in  Previous  Information  

Must  submit  within  15  days  after  the 

Yes,    except   that    the    notification 

• 

change. 

must  be  submitted  as  part  of  the 
next  semiannual  compliance  re- 
port, as  specified  in  Table  8  to 
this  subpart. 

§63.10(a) 

Recordkeeping  and  Reporting 

Applies  to  all,  unless  compliance 
extension;  when  to  submit  to  Fed- 
eral vs.   State  authority;   proce- 
dures for  owners  of  more  than 
one  source. 

Yes. 

§63.10(b)(1)  

Recordkeeping  and  Reporting 

General     requirements;     keep    all 
records  readily  available;  keep  for 
5  years. 

Yes.. 

§63.10(b)(2)(i)  through  (iv)  .. 

Records  Related  to  Startup,  Shut- 

Occurrence  of   each   of   operation 

Yes. 

down,  and  Malfunction. 

(process  equipment);  occurrence 
of  each  malfunction  of  air  pollu- 
tion equipment;  maintenance  on 
air   pollution   control   equipment; 
actions  during  startup,  shutdown, 
and  malfunction. 

§63.10(b)(2)(vi).  (X),  and  (xi) 

CMS  Records  

Malfunctions,     inoperative,     out-of- 
control;  calibration  checks,  adjust- 
ments, maintenance. 

Yes. 

§63.10(b)(2)(vii)  and  (ix)  

Recorc|3 

Measurements  to  demonstrate  com- 

Yes, including  results  of  EPA  Meth- 

pliance with  emission  limits;  per- 

od  22  observations  required  as 

fomiance  test,  performance  eval- 

part of  a  flare  compliance  assess- 

uation, and  VE  obsen/ation  re- 

ment. 

sults;  measurements  to  detennine 

conditions  of  performance  tests 

and  perfonnance  evaluations. 

§63.10(b)(2)(xii)  

Records 

Records  when  under  waiver 

Yes. 

§63.10(b)(2)(xiii) 

Records 

Records  when  using  alternative  to 
relative  accuracy  test. 

Yes. 

§63.10(b)(2)(xiv)  

Records 

All  documentation  supporting  Initial 
Notification    and    Notification    of 

Yes. 

Compliance  Status  Report. 

§63.10(b)(3)  

Records 

Applicability  determinations  

Yes. 

§63.10(0(1)  through  (6).  (9) 

Records 

Additional  records  for  CMS  

Yes. 

through  (15). 

§63.10(c)(7)and(8) 

Records 

Records  of  excess  emissions  and 

No.    Replaced,  with    language    in 

parameter                    monitoring 

Table  9  to  this  subpart. 

exceedances  for  CMS. 

§63.10(d)(1)  

General  Reporting  Requirements  .... 

Requirement  to  report 

Yes. 

§63.10(d)(2) 

Report  of  Performance  Test  Results 

When  to  submit  to  Federal  or  State 

Yes,  except  that  Table  7  to  this 

authority. 

subpart  specifies  the  submittal 
date  for  the  Notification  of  Com- 
pliance Status  Report. 

§63.10(d)(3)  

Reporting  Opacity  or  VE  Observa- 

What  to  report  and  when 

Yes,  but  only  for  flares  for  which 

tkHis. 

EPA  Method  22  observations  are 

\- 

required  as  part  of  a  flare  compli- 
ance assessment. 

§63.10(d)(4)  

Progress  Reports 

Must  submit  progress   reports  on 
schedule  if  under  compliance  ex- 

Yes. 

tension. 

§63.10(d)(5)  

Startup,  Shutdown,  and  Malfunction 

Contents  and  submission 

Yes,    except    that    the    immediate 

Reports. 

SSM  report  must  be  submitted  as 
part  of  the  next  semiannual  com- 
pliance report,  as  specified  in 
Table  8  to  this  subpart. 

§63.10(e)(1)  and  (2) 

Additional  CMS  Reports 

Must  report  results  for  each  OEMS 
on  a  unit;  written  copy  of  perform- 

Yes, except  that  §63.10(e)(2)(ii) 
does  not  apply  because-  subpart 

ance  evaluation;  three  copies  of 

UUUU  does  not  require  COMS. 

COMS  performance  evaluatkxi. 

§63.10(e)(3)  

Reports  

Excess  emission  reports ..,. 

No.  Replaced  with  language  in 
§63.5580. 
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(As  required  in  §§63.551 5(h)  and  63.5600,  you  must  comply  with  the  appropriate  General  Provisions  requirements  specified  in  the  following 


Citatton 


|63.10(e)(3)(i)  through  (iii) 


J  63. 10(e)(3)(iv)  through  (v) 


J63.10(e)(3)(iv)  and  (v) 


63.10(e)(3)(vi)  through  (viii) 


J  63. 10(e)(4) 
}63.10(f) 


}  63.11 
§63.12 
§63.13 

§63.14 

§63.15 


Subject 


Reports 


Excess  Emissions  Reports 


Excess  Emissions  Reports 


Excess  Emissions  Report  and  Sum- 
mary Report. 


Reporting  COMS  data  

Waiver  for  Recordkeeping  or  Re- 
porting. 

Flares 

Delegation 

Addresses 

Incorporation  by  Reference  

Availability  of  Information 


Brief  description 


Schedule  for  reporting  excess  emis- 
sions and  parameter  monitor  ex- 
ceedance  (now  defined  as  devi- 
ations). 

Requirement  to  revert  to  quarteriy 
submission  If  there  is  an  excess 
emissions  and  parameter  monitor 
exceedance  (now  defined  as  de- 
viations); provision  to  request 
semiannual  reporting  after  compli- 
ance for  1  year;'  submit  report  by 
30th  day  following  end  of  quarter 
or  calendar  half;  if  there  has  not 
been  an  exceedance  or  excess 
emission  (now  defined  as  devi- 
ations), report  contents  Is  a  state- 
ment that  there  have  been  no  de- 
viations. 

Must  submit  report  containing  all  of 
the  information  In  §63. 10(c)(5) 
through  (13),  §  63.8(c)(7)  and  (8). 

Requirements  for  reporting  excess 
emissions  for  CMS  (now  called 
deviations);  requires  all  of  the  In- 
formation in  §63. 10(c)(5)  through 
(13),  §  63.8(c)(7)  and  (8). 

Must  submit  COMS  data  with  per- 
formance test  data. 

Procedures  for  Administrator  to 
waive. 

Requirements  for  flares  

State  authority  to  enforce  standards 

Addresses  where  reports,  notifica- 
tions, and  requests  are  sent. 

Test  methods  incorporated  by  ref- 
erence. 

Public  and  confidential  information  .. 


Applies  to 
Subpart  UUUU 


No.    Replaced    with    language    in 
§63.5580. 


No.    Replaced    with    language  •in 
§63.5580. 


No.    Replaced    with    language    in 
§63.5680. 

No.    Replaced    with    language    in 
§63.5580. 


No.  Subpart  UUUU  does  not  require 

COMS. 
Yes. 

Yes. 
Yes. 
Yes. 

Yes. 

Yes. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  624 

[Docket  No.  FTA-2001-9877] 
RIN2132-AA64 

Clean  Fuels  Formula  Grant  Program 

agency:  Federal  Transit  Administration 
(FTA).  DOT. 
action:  Final  rule. 

SUMMARY:  On  June  9, 1998,  the 
Transportation  Equity  Act  for  the  2l8t 
Century  {TEA-21)  was  enacted 
requiring  the  Federal  Transit 
Administration  (FTA)  to  establish  a  new 
grant  program  entitled  the  Clean  Fuels 
Formula  Grant  Program.  This  rule 
establishes  the  procedures  eligible 
recipients  must  use  to  apply  for  this 
new  program.  Although  the  FY  1999.  FY 
2000,  FY  2001  and  FY  2002 
appropriations  bills  did  not  make 
funding  available  for  this  program, 
legislation  was  enacted  each  of  these 
fiscal  years,  which  provided  that  the 
guaranteed  funds  for  this  new  program 
be  made  available  to  the  bus  and  bus 
facilities  categories  of  the  Capital 
Investment  Grants  and  Loans  program  of 
49  U.S.C.  5309.  FTA  is  publishing  this 
final  rule  to  ensure  application 
procedures  are  available  should  funding 
be  made  available  for  this  program. 

DATES:  The  effective  date  of  this  final 
rule  is  July  11,2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as  any 
documents  indicated  in  the  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  FTA-2001-9877  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  Pl- 
401,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.  Monday  through  Friday,  except 
Federal  Holidays.  You  may  also  find 
this  docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues:  Nancy  Grubb,  Office  of 
Resource  Management  and  State 
Programs,  (202)  36&-2053;  for  program 
evaluation  issues,  Abbe  Mamer,  Office 
of  Planning,  (202)366-4317;  and 
Christina  Gikakis,  Office  of  Research, 
Demonstration,  and  Innovation,  FTA, 
(202)366-2637.  For  legal  issues:  Scheryl 
Portee.  Office  of  Chief  Counsel,  FTA, 
(202)  366-1936  (telephone)  or  (202) 
366-3809  (fax).  Electronic  access  to  this 
and  other  rules  may  be  obtained  through 
the  FTA  World  Wide  Web  home  page  at 


http://www.fta.dot.gov/Jibrary/Iegal/ 
frootoc.htm.  Comments  may  be 
reviewed  via  the  Internet  at  http:// 
dms.dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  August  28.  2001,  FTA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Clean  Fuels  Formula 
Grant  Program"  in  the  Federal  Register 
(66  FR  45552).  We  received  sixteen 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Background  and  Purpose 

The  Clean  Fuels  Formula  Grant 
Program  is  a  transit  grant  program 
contained  in  section  3008  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  as  amended.  Pub.  L. 
105-178,  (codified  at  49  U.S.C.  5308). 
This  program  has  a  two-fold  purpose. 
First,  the  program  is  intended  to  assist 
nonattaiiunent  and  maintenance  areas 
in  achieving  or  maintaining  air  quality 
attainment  status.  Second,  the  program 
seeks  to  support  emerging  clean  fuel 
and  advanced  propulsion  technologies 
for  transit  buses  and  to  create  markets 
for  these  technologies. 

As  the  legislation  establishes  the  basic 
parameters  of  the  program,  the  focus  of 
this  rulemaking  is  application 
procedures.  AVhile  the  program  is  a 
formula  program,  the  amoimt  of  funds 
available  to  individual  .grantees  cannot 
be  calculated  in  advance  of  the  receipt 
of  applications.  The  formula  is  applied 
to  the  universe  of  eligible  applications 
subsequent  to  receiving  and  screening 
all  applications  in  each  Federal  fiscal 
year. 

The  formula  provides  two-thirds  of 
the  funds  to  urban  areas  over  one 
million  in  population  and  one-third  of 
the  funds  to  urban  areas  less  than  one 
million  in  population.  In  addition. 
TEA-21  provides  weighting  factors 
based  on  the  severity  of  nonattainment 
for  ozone  and  carbon  monoxide  (CO). 

TEA-21  provides  authorization  levels 
of  up  to  $200,000,000  per  year  and 
guaranteed  levels  at  $100,000,000  per 
year.  However,  in  FYs  1999,  2000.  2001. 
and  2002  no  funds  were  made  available 
to  the  program.  Rather,  Congress, 
enacted  legislation  in  each  of  these 
fiscal  years,  which  provided  that  the 
$100,000,000  in  guaranteed  funds  for 
the  Clean  Fuels  Formula  Grant  program 
be  made  available  to  the  bus  and  bus 
facilities  categories  of  the  Capital 
Investment  Grants  and  Loans  program  of 
49  U.S.C.  5309. 

FTA  will  make  the  funding  levels  for 
the  Clean  Fuels  program  available  in  the 


annual  Federal  Register  notice  that 
announces  each  fiscal  year's 
appropriations  and  allocations  when 
funds  are  made  available. 

Section  5308  of  title  49,  United  States 
Code,  defines  eligibility  and  provides 
both  minimiun  and  maximum 
percentages  of  funds  for  certain  clean 
fuel  technologies.  With  respect  to  the 
second  purpose  of  promoting  new  clean 
fuel  technologies  for  transit  buses, 
section  3015(d)  of  TEA-21  also 
authorized  a  new  Joint  Partnership 
Program  for  Deployment  of  Innovation 
OPP),  which  was  announced  in  a 
separate  Federal  Register  notice  on 
October  2. 1998.  Projects  determined 
eligible  for  funding  imder  the  Clean 
Fuels  Formula  Grant  Program,  meeting 
the  requirements  of  section  3015(d)  and 
FTA's  JPP  guidelines,  may  also  be 
considered  for  inclusion  under  that 
program. 

With  respect  to  the  weighting  factors 
for  severity  of  nonattainment.  it  appears 
that  Congressional  intent  was  to  use  the 
same  weighting  that  had  been 
developed  for  the  Congestion  Mitigation 
and  Air  Quality  Improvement  (CMAQ) 
Program  under  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA). 
However,  it  appears  that  errors  were 
made  in  section  5308  regarding  the 
carbon  monoxide  (CO)  nonattainment 
classification  terms.  To  properly  apply 
the  weighting  factors  for  "severity  of 
nonattaiiunent,"  FTA  is  making  certain  ° 
interpretations  concerning  the  statutory 
language  in  section  5308(d)(2).  The 
statute  uses  the  nonattainment 
classification  terms  "marginal." 
"moderate,"  "serious,"  "severe,"  and 
"extreme"  for  both  ozone  and  carbon 
monoxide.  However,  the  Clean  Air  Act 
Amendments  of  1990  only  use  the  terms 
"moderate"  and  "serious"  to  classify  CO 
nonattainment  areas.  Thus,  FTA  will 
use  those  two  classifications  for  CO  and 
disregard  the  other  CO  classifications 
and  associated  weighting  factors. 

The  CMAQ  weighting  factors  for 
ozone  and  CO  nonattainment  areas  are 
laid  out  in  23  U.S.C.  104(b).  Both  ozone 
and  CO  areas  are  also  given  weighting 
factors  in  49  U.S.C.  5308(d)(2)(A). 
Section  5308(d)(2)(B)  provides 
additional  weighting  to  CO  areas.  FTA 
believes  that  the  drafters  of  this 
legislation  did  not  intend  double 
weighting  for  CO  nonattainment  areas. 
Thus,  FTA  will  use  the  higher  of  the 
weighting  factors  for  ozone  and  CO  in 
section  5308(d)(2)(A),  and  then  apply 
the  additional  adjustment  of  1.2  in  areas 
classified  as  both  nonattainment  for  CO 
and  either  nonattaiimient  or 
maintenance  for  ozone  as  described  in 
section  5308(d)(2)(B).  Section 
5308(d)(2)(A)  indicates  that  the  number 
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I  )f  clean  fuel  vehicles  will  be  a 
multiplier;  however.  FTA  believes  that 
the  multiplier  should  be  the  number  of 
buses  in  the  bus  fleet  as  laid  out  in 
section  5308(d)(1). 

TEA-21  provides  limitations  on  the 
use  of  funds  and  the  maximum  amount 
of  grants.  In  general,  the  amount  of  a 
grant  to  a  designated  recipient  for  an 
eligible  project  shall  not  exceed  the 
lesser  of:  (1)  $15,000,000  in  areas  with 
a  population  under  1.000,000  or 
$25,000,000  in  areas  with  a  population 
of  at  least  1,000,000;  or  (2)  80  percent 
of  the  eligible  project's  total  project  cost. 
Additionally,  at  least  five  percent  of  the 
total  program  funding  must  be  used  for 
the  purchase  of  hybrid  electric  or 
battery-powered  buses  or  construction 
of  facilities  designed  to  service  those 
buses.  No  more  than  35  percent  of  the 
amount  made  available  each  fiscal  year 
may  be  available  to  fund  clean  diesel 
buses.  No  more  than  five  percent  of  the 
amount  made  available  each  fiscal  year 
may  be  available  to  fund  retrofitting  or 
replacement  of  the  engines  of  buses  that 
do  not  meet  the  clean  air  standards  of 
the  Environmental  Protection  Agency 
(EPA). 

TEA-21  requires  that  FTA  issue  a  rule 
describing  the  application  procedures  it 
proposes  to  use  to  implement  this  new 
grant  program.  The  purpose  of  this 
rulemaking  is  to  comply  with  that 
requirement. 

Electronic  Access 

Electronic  access  to  this  and  other 
documents  is  available  through  FTA's 
home  page  on  the  World  Wide  Web,  at 
h  ttp  ://www.fta  .dot.gov. 

hitemet  users  can  access  adl 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  via  the  Docket 
Management  System  (DMS)  on  the  DOT 
home  page,  at  http://dms.dot.gov.  The 
DMS  is  available  24  hours  each  day,  365 
days  each  year.  Please  follow  the 
instructions  online  for  more  information 
and  help.  An  electronic  copy  of  this 
document  may  be  downloaded  using  a 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office  Electronic  Bulletin  Board  Service 
at  (202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page, 
at  http://www.nara.gov/fedreg.  and  the 
GPO  database,  at  http:// 
www.access.gpo.gov/nara. 

Discussion  of  Conunents  and  Changes 

I  FTA  received  a  total  of  sixteen 
Comments  to  this  rulemaking.  We 
discuss  the  comments  received  and 
explain  any  changes  made  to  the 
regulations  in  the  following  paragraphs. 
FTA  considered  all  comments  filed  in  a 
timely  manner. 


II 


Each  commenter  expressed  support 
for  the  rulemaking  while  offering 
recommendations  to  improve  FTA's 
interpretation  to  implement  this 
statutory  program.  A  written  copy  of 
each  comment  is  available  at  the  DOT 
Docket  Manager's  Web  site:  http:// 
www.dms.dot.gov 

A.  Comments  Received 

1.  Bi-State  Development  Agency 
recommended  that  the  incremental  cost 
of  biodiesel  fuel  should  be  included  as 
an  eligible  project. 

2.  Georgia  Regional  Transportation 
Authority  (GRTA)  requested 
clarification  on  the  role  of  the 
designated  recipient  and  also  believes 
that  the  program  lends  itself  to 
congressional  earmarking. 

3.  The  Big  Blue  Bus  (the  Bus) 
expressed  support  for  the  simple  format 
of  the  pre-application  worksheet  and  the 
decentralized  review  process  that  allows 
applicants  to  work  with  their  respective 
FTA  Regional  Office;  however,  the  Bus 
recommends  that  all  [project]  eligibility 
issues  should  be  resolved  during  the 
pre-application  process. 

4.  Electric  Vehicle  Association  of  the 
Americas  (EVAA)  believes  that  although 
the  pre-application  process  is  stream- 
lined and  does  not  impose  unduly 
burdensome  paperwork  requirements,  it 
recommends  that  the  final  application 
either  be  waived  or  stream-lined  with 
the  elimination  of  significant  portions 
that  are  already  submitted  wiUi  the  pre- 
application.  EVAA  is  also  concerned 
with  potential  statutory  Buy  America 
requirements.  Another  recommendation 
by  EVAA  regarding  data  collection  is  for 
FTA  to  review  and  use  policies, 
procedures  and  systems  in  ongoing  FTA 
funded  projects,  such  as  the  project 
administered  by  EVAA  and  the  Electric 
Power  Research  Institute  (EPRI),  but 
establishing  a  separate  database  for  the 
information  collected  for  the  Clean 
Fuels  program.  To  evaluate  the  success 
of  the  Clean  Fuels  Program,  EVAA 
recommends  that  actual  vehicle  miles 
traveled  should  also  be  collected  to 
assist  with  determining  the  program's 
impact  on  air  quality  in  a  particular 
area. 

5.  The  Texas  Department  of 
Transportation  (TxDOT)  indicated  that 
this  program  might  cause  FTA  to 
discourage  the  use  of  49  U.S.C.  5308 
funds  for  the  conversion  of  newer 
conventionally  fueled  transit  vehicles. 
TxDOT  also  recommended  that 
liquefied  petroleum  gas  (LPG)  be  added 
to  the  rule.  Regarding  the  pre- 
application  worksheet,  TxDOT 
recommends  clarification  of  the 
information  that  new  agencies  will  be 
required  to  submit  since  these  agencies 


will  not  have  the  benefit  of  two  years  of 
historical  data  submitted  in  the  National 
Transit  Database  (NTD). 

6.  The  Metropolitan  Transit  Authority 
of  Harris  County,  Texas  (METRO) 
recommended  that  FTA  also  consider  a 
project's  contribution  to  emissions 
reductions  during  the  selection  process. 
METRO  also  recommended  that  projects 
be  evaluated  on  merit  without  regard  to 
the  type  of  fuel  a  project  will  use. 
Although  JvIETRO  agrees  that  FTA 
should  compile  basic  inventory  and 
operational  data  over  a  three-year 
reporting  period,  it  recommends  that 
annual  reporting  instead  of  quarterly 
reporting  by  transit  agencies  is  more 
appropriate. 

7.  SunLine  Transit  Agency 
recommended  that  the  Clean  Fuels 
Program  be  limited  to  vehicles  powered 
by  alternatives  to  clean  diesel,  such  as 
renewable  energy  or  domestically 
produced  clean  natural  gas,  because  the 
purchase  of  clean  diesel  buses  is 
sufficiently  funded  by  other  programs. 
SunLine  also  recommended  that  clean 
diesel  projects  be  subject  to  testing  to 
ensure  that  traps  are  used  on  vehicles 
using  this  fuel.  In  addition,  SunLine 
proposed  these  additionaland  priority- 
weighting  factors;  experience  with 
earlier  generation  clean  fuel  vehicles/ 
infiastructiire  development,  including 
technical  training,  priority  for 
renewable  energy  development  and  use. 
SunLine  also  recommended  that  FTA 
pursue  the  addition  of  particulate  matter 
nonattainment  to  the  CMAQ  statutory 
language  for  this  program.  In  regard  to 
the  reporting  requirements,  SunLine 
recommends  that  all  projects  be 
required  to  report  on  vehicle  operations, 
performance  and  maintenance  so  that 
head-to-head  comparisons  can  be  made. 
SunLine  also  encourages  FTA  to 
provide  funds  directly  to  grantees  and 
not  allocate  funds  through  air  districts 
or  similar  state  agencies. 

8.  The  Los  Angeles  County 
Metropolitan  Transportation  Authority 
(METRO)  recommended  the  following 
revisions  to  enhance  the  program. 
METRO  believes  that  FTA  would  have 
all  necessary  information  to  estimate  the 
amount  of  funds  potentially  available 
for  regions  prior  to  the  January  pre- 
application  deadline  date;  therefore,  this 
information  should  be  released  to  all 
applicants  prior  to  the  January  deadline 
date.  METRO  also  requested  that  FTA 
clarify  how  the  weighting  for  carbon 
monoxide  nonattainment  areas  will 
occur.  METRO  believes  that  the 
definition  of  eligible  applicants  is 
inconsistent  with  the  statutory  language 
of  section  5308  (a)(2).  METRO 
recommends  that  FTA  provide  a 
definition  for  "clean  diesel"  fuels  and 
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that  retrofitted  engines  must  use 
partioilate  traps  that  have  been  certified 
by  the  State  or  other  appropriate 
regulatory  agency(ies).  In  regard  to  the 
application  process,  METRO 
recommended  that  FTA  require  the 
most  recent  audited  National  Transit 
Data  NTD  since  at  any  given  time 
previously  collected  NTD  data  may  be 
three  years  old.  METRO  also 
recommended  that  the  apportioning 
formula  be  amended  to  factor  in  the 
difference  in  size  and  technology  of 
various  transit  vehicles. 

9.  Laketran,  the  regional  transit 
authority  for  Lake  County  Ohio, 
recommended  that  the  rule  be  revised  to 
include  the  incf^mental  cost  of  clean 
fuels  such  as  Piirinox. 

10.  The  San  Francisco  Municipal 
Railway  (Muni)  noted  that  the 
legislation  for  the  Clean  Fuels  Program 
is  only  authorized  for  one  more  year  and 
questioned  the  efficacy  of  issuing  a  final 
rule  at  this  time.  Mimi  noted  that  the 
level  of  funding  is  insufficient  as  an 
incentive  for  transit  operators  to  laimch 
program's  in  luitested  technologies; 
therefore,  the  program  is  more  likely  to 
supplement  existing  clean  fuel  efforts, 
such  as  its  alternative  fuels  program, 
hence  FTA  should  develop  less 
biudensome  reporting  requirements.  In 
regard  to  the  apportionment  formula, 
MUNI  recommended  that  FTA  consider 
alternative  measures  such  as  bus 
passengers  per  revenue  houj  of  service 
to  assist  in  determining  eligible  projects 
in  areas  with  populations  over  1 
million. 

11.  The  American  Public 
Transportation  Association  (AJTA) 
recommended  that  additional 
incremental  cost  of  purchasing  clean 
fuel  be  eligible  for  funding  under  the 
program.  APTA  also  recommended  that 
FTA  Regional  Offices  be  given  greater 
flexibility  during  the  pre-application 
period  to  provide  guidance  to  the  transit 
agencies  earlier  in  the  process.  Although 
APTA  recognizes  FTA's  need  to  collect 
data  from  the  successful  applicants,  it 
believes  that  information  already 
reported  in  the  TEAM  system  should  be 
sufficient  to  evaluate  the  program's 
effectiveness.  APTA  also  recommends 
that  FTA  amend  its  proposed  mandatory 
reporting  and  make  it  volimtary  or  in 
the  alternative  permit  the  cost  of  the 
reporting  requirements  as  an  eligible 
grant  activity. 

12.  The  Missouri  Soybean  Association 
recommended  that  the  incremental  cost 
of  biodiesel  fuels  be  included  as  an 
eligible  project  cost. 

13.  The  Orange  County 
Transportation  Authority  (OCTA)  noted 
that  for  purposes  of  consistency  with  49 
U.S.C.  5308,  section  624.3(b)(1)  of  the 


proposed  rule  should  include  the 
following;  "(ix)  other  low  or  zero 
emissions  technology".  OCTA  also 
recommended  that  the  proposed 
regulation  should  include  a  subsection 
identifying  the  maximum  grant  amount 
available  to  any  designated  recipient 
based  on  the  population  of  the  project 
area. 

14.  The  National  Biodiesel  Board 
(NBB)  recommended  that  FTA  identify 
eligible  biodiesel  projects  in  the  final 
application  procedures,  suggesting  that 
this  will  allow  applicants  to  know  that 
certain  biodiesel  projects  can  qualify  for 
funding.  NBB  also  recommended  that 
the  incremental  cost  of  biodiesel  blends 
be  included  as  an  eligible  project  cost  in 
the  final  application  procedures.  As  to 
the  pre-application  and  evaluation 
process,  NBB  recommended  that  the 
amount  of  biodiesel  fuel  along  with  the 
niunber  of  buses  that  would  be  fueled 
by  biodiesel  be  included  in  the  pre- 
application  worksheet. 

15.  The  Nattu^  Gas  Vehicle  Coalition 
(NGVC)  believes  that  grants  should  only 
be  awarded  to  transit  agencies  that  use 
vehicles  that  exceed  Federal  and 
California  performance  levels;  hence, 
FTA  should  provide  clear  definitions  of 
the  "sufficient"  emissions  reductions 
necessary  to  qualify  for  program  funds. 
NGVC  also  stated  that  FTA  should 
provide  additional  guidance  on  what  is 
considered  "clean  diesel",  since  an 
industry  definition  doesn't  exist. 
Regarding  data  collection  criteria.  NGVC 
recommended  that  FTA  require 
successful  applicants  to  establish 
control  buses  and  report  data  on  the 
control  buses  and  those  funded  imder 
the  program. 

16.  The  Chicago  Transit  Authority 
(CTA)  supports  the  establishment  of  the 
Clean  Fuels  Grant  Program;  however,  it 
disagrees  with  FTA's  interpretation  of 
the  statutory  weighting  factors.  CTA 
takes  exception  to  the  proposed  section 
624.9(d),  which  provides  for  an 
additional  adjustment  to  the  bus 
passenger  miles  and  bus  counts  for  areas 
with  both  6zone  and  carbon  monoxide. 
CTA  believes  the  proposed  formula 
provides  a  disproportionately  larger 
amount  of  funds  to  a  smaller  number  of 
tirbanized  areas  that  qualify  for  the  extra 
weight  factor.  CTA  recommended  that 
FTA  define  the  criteria  that  will  be  used 
to  fund  an  eligible  development  project. 
Regarding  the  Letters  of  Interest  in 
section  624.5(b)(1),  CTA  conctured  with 
FTA's  proposed  rule.  CTA  also 
recommended  that  FTA  require 
mandatory  reporting  from  all  successful 
applicants. 


B.  FTA  Response 

A.  §624.1  Eligible  Applicant.  As 
noted  in  the  NPRM  (66  FR  4552)  section 
624.1  notes  that  eligible  applicants  are 
state  or  local  governmental  authorities 
(designated  recipients)  that  provide 
mass  transportation  services.  A 
conunenter  recommended  that  FTA 
amend  this  section  to  reflect  the 
language  of  the  clean  fuels  statute.  FTA 
agrees,  section  624.1  of  the  final  rule  is 
amended  to  reflect  the  statute,  which 
states  in  part  that  designated  recipients 
are  the  same  as  noted  in  title  49,  United 
States  Code  (U.S.C),  section  5307(a). 
[See  49  U.S.C.  5308(a)(2)).  The  role  of 
the  designated  recipient  is  discussed  in 
section  5307  Circular  FTA  C  9030. IC. 

As  was  recommended  by  one 
commenter,  the  statute  requires  FTA  to 
provide  funds  to  the  designated 
recipient  instead  of  air  districts.  As  with 
many  FTA  programs,  the  regional 
offices  will  provide  direct  assistance 
and  guidance  regarding  the  application 
process,  once  funds  are  appropriated  for 
this  program. 

B.  §  624.3  Eligible  Activities.  Title  49, 
U.S.C,  section  5308  sets  forth  the 
criteria  that  FTA  must  use  for 
determining  eligible  activities.  Some 
comments  indicated  that  additional 
criteria  not  foimd  in  the  statute  should 
also  be  considered.  FTA  is  not 
permitted  to  expand  the  selection 
criteria  beyond  that  found  in  the  statute. 
For  similar  reasons,  FTA  may  not 
restrict  vehicles  that  use  clean  diesel  as 
an  eligible  activity  as  recommended  by 
a  conunenter. 

However,  we  agree  with  those 
comments  that  indicated  that  the  clean 
fuel  definition  in  section  624.3  should 
include  other  low  or  zero  emissions 
technology  as  noted  in  the  statute.  The 
final  rule  will  include  this  provision. 
(See  49  U.S.C.  5308(a)(l)(A)(ix)). 

(i)  Alternative  Fuel  Cost.  FTA 
received  a  number  of  comments  stating 
that  the  incremental  cost  of  bio-diesel 
and  other  alternative  fuels  should  be  an 
eligible  expense  under  this  program. 
Proponents  believe  that  many  of  these 
fuels  are  readily  usable  in  existing 
diesel  engines  without  requiring 
modifications  to  these  engines.  Similar 
comments  were  made  regarding 
Purinox,  an  emulsified  diesel  fuel.  FTA 
agrees  that  many  of  these  fuels  may 
assist  in  emission  reductions;  however, 
it  is  important  to  note  that  fuel 
ptm^hases  are  not  defined  as  eligible 
projects  under  the  clean  fuels  statute 
(see  49  U.S.C  5308(a)). 

The  Clean  Fuels  Program  funds  the 
purchase  or  lease  of  buses  and  related 
facilities,  but  does  not  cover  the 
incremental  cost  of  fuel;  therefore,  FTA 
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is  not  permitted  to  fund  this  cost  under 
this  program.  However,  the  purchase  or 
lease  of  vehicles  using  these  fuel 
technologies  may  be  eligible  for  funding 
under  the  program. 

(ii)  For  purposes  of  this  program,  FTA 
will  use  the  Environmental  Protection 
Agency  (EPA)  emissions  standards  and 
certification  for  determining  clean 
diesel  vehicle  eligibility.  We  also  clarify 
that  "after-market  treatment 
technology"  refers  only  to  those 
products  that  are  EPA  certified. 

C  §624.5  Pre-application- 
Application.  As  noted  in  the  preamble 
of  the  NPRM,  FTA  cannot  determine  the 
available  funding  amounts  for 
applicants  imtil  after  the  total  number  of 
eligible  applicants  has  been  determined 
and  the  specific  formula  funding 
ceilings  have  been  applied.  The  pre- 
application  process  will  provide  the 
necessary  data  to  make  these 
determinations;  therefore,  a  two-step 
rocess  is  required. 

FTA's  regional  offices  will  provide 
assistance  to  pre-applicants  regarding 
the  eligibility  of  projects  during  the  pre- 
application  process.  Operators  not 
required  to  submit  NTD  data  should 
provide  data  from  two  years  prior  (e.g., 
if  applying  in  FY  2003,  provide  data 
from  2001).  Those  applicants  without 
two  or  more  years  of  service  will  be 
required  to  submit  data  from  the 
previous  years.  Since  the  pre- 
application  and  worksheet  only 
provides  baseline  information  regarding 
the  pool  of  potential  applicants  and 
proposed  projects,  a  final  application 
will  be  required  once  the  funding 
allotment  has  been  determined  based  on 
the  formula.  However,  FTA  is 
committed  to  streamlining  the 
application  process  as  much  as  possible 
with  the  use  of  electronic  filing. 

D.  §  624.9  Formula.  As  noted  in  the 
NPRM,  FTA  determined  that  the 
statutory  intent  of  the  formula  is  to 
reflect  the  Congestion  Mitigation  and 
Air  Quality  Improvement  (CMAQ) 
program;  hence,  FTA  has  narrowly 
interpreted  the  statute  to  be  consistent 
with  the  provisions  of  CMAQ.  FTA  is 
not  permitted  to  consider  other  factors 
that  were  not  within  the  statute  (e.g., 
size  and  technology).  Neither  is  FTA 
permitted  to  disregard  other 
requirements  noted  in  the  statute. 

One  commenter  indicated  that  FTA's 
statutory  interpretation,  which  provides 
for  additional  weighting  for  carbon 
monoxide  nonattainment  advantages  a 
smaller  niunber  of  urbanized  areas. 
However,  we  note  that  the  statute 
provides  for  additional  adjustment  for 
areas  that  are  nonattained  for  ozone  and 
carbon  monoxide.  (See  49  U.S.C.  5308 
(d)(2)(b)).  FTA  does  not  believe  that  the 


additional  weight  factor  will  provide  for 
a  disproportionately  larger  amount  of 
funds  to  a  smaller  niunber  of  lubanized 
areas.  We  note  that  other  variables  such 
as  bus  passenger  miles  and  number  of 
buses  are  also  factored  in  the  formula. 

Regarding  clarification  on  how  the 
weighting  for  CO  nonattainment  areas 
will  occiu,  applicants  will  be  asked  on 
the  pre-application  worksheet  to 
identify  the  coimty  or  counties  in  which 
they  provide  transit  service.  If  they 
serve  a  coimty  which  contains  all  or 
part  of  a  nonattainment  (or 
maintenance)  area,  they  are  eligible 
under  this  program.  Prior  to 
apportioning  the  funds,  FTA  will  obtain 
from  EPA  an  up-to-date  list  of  classified 
ozone  and  CO  nonattainment  and 
maintenance  areas.  This  list,  known  as 
the  Greenbook,  is  available  on  the 
Internet  at:  www.epa.gov/oar/oaqps/ 
greenbk/index.html.  We  note  that  ozone 
nonattainment  areas,  in  particular,  cover 
large  geographic  areas.  TTiey  commonly 
include  an  urbanized  area  at  the  center 
and  suburban  and  rural  area  on  the 
periphery.  Within  the  apportionment 
formula,  there  is  a  basic  breakdown  for 
apportioning  the  program  funds 
between  urban  areas  greater  than  one 
million  population  and  urban  areas  less 
than  one  million  population.  It  is 
possible,  then,  for  transit  agencies 
operating  in  the  same  nonattainment 
area  to  be  placed  in  different  categories 
under  the  apportionment  formula  based 
on  the  population  of  the  jurisdiction 
they  serve. 

As  recommended,  section  624.9  of  the 
final  rule  will  refiect  ttie  maximum 
grant  amount  available  to  a  designated 
recipient.  (See  49  U.S.C.  5308(d)(3)). 

E.  §624.11  Reporting.  FTA  received  a 
number  of  comments  on  the  issue  of 
data  collection  and  reporting 
requirements.  As  noted  in  the  NPRM, 
FTA  is  interested  in  collecting  relevant 
information  on  the  operations  and 
performance  of  clean  fuel  technology 
buses  in  revenue  service  to  help  assess 
the  reliability,  benefits,  and  costs  of 
these  technologies  compared  to 
conventional  vehicles. 

Although  FTA  considered  modifying 
the  submission  of  reports,  we  maintain 
that  quarterly  reporting  provides  the 
best  opportunity  for  FTA  and  other 
interested  parties  to  spot  trends  that 
would  not  be  apparent  with  annual  or 
bi-annual  reporting,  FTA  does  not 
believe  that  quarterly  reporting  on  data 
elements  that  are  typically  collected  by 
a  transit  agency  would  impose  an  undue 
burden.  However,  FTA  is  reviewing 
APTA's  recommendation  that  any 
incremental  cost  associated  with 
mandatory  reporting  be  included  ats  part 
of  the  capital  expense  for  purposes  of 


funding.  We  note  that  if  this  expense  is 
included  it  will  not  increase  the 
;ate  amount  of  formula  funds, 
has  chosen  to  focus  specifically 
on  more  advanced  technologies  (e.g., 
battery  electric,  hybrid  electric,  and  fuel 
cell  powered  vehicles)  since  the  least 
amount  of  transit  data  is  currently 
available  for  these  technologies.  FTA 
believes  that  a  significant  amount  of 
data  is  currently  available  for  vehicles 
that  use  alternative  fuels;  therefore,  only 
projects  to  purchase  or  lease  buses 
powered  by  advanced  propulsion 
technologies  will  have  mandatory 
reporting  requirements;  all  others  will 
be  on  a  voluntary  basis.  However,  FTA 
will  attempt  to  minimize  these 
requirements  by  using  existing 
electronic  reporting  procedures.  Further 
guidance  on  reporting  procedures  will 
be  issued  as  this  program  is 
implemented. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  We  expect  the  economic  impact 
of  the  final  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
We  reached  this  conclusion  based  on 
the  fact  this  final  rule  provides  grant 
application  procedures  for  designated 
recipients  that  are  interested  in  applying 
for  Federal  funds  to  acquire  buses  that 
use  clean  fuel  technology. 

This  rule  is  a  significant  regulation  as 
defined  by  the  Department's  Regulatory 
Policies  and  Procedures.  The  rule  is 
significant  because  it  is  expected  to 
generate  substantial  public  interest, 
although  it  only  involves  grant 
application  procedures. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  FTA 
has  evaluated  the  effects  of  this  rule  on 
small  entities.  This  rule  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  because  it 
merely  establishes  application 
procedures  for  the  Clean  Fuels  Formula 
Grant  Program. 

Paperwork  Reduction  Act 

This  rule  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  Office  of 
Management  and  Budget  (0MB)  has 
approved  FTA's  new  information 
collection  request.  The  affected  public 
would  be  mass  transit  operators  that 
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apply  for  Federal  funds  under  this 
program.  Any  burden  associated  with 
this  rule  would  be  added  to  the  ciurent 
information  collection  package,  Clean 
Fuels  Formula  Grant  Program,  OMB 
approval  number  2132-0560.  Comments 
solicited  during  the  NPRM  indicated 
that  any  cost  associated  with  the 
paperwork  requirements,  should  be 
considered  a  capital  expense.  FTA  has 
determined  that  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  FTA  grant  process, 
and  any  cost  associated  with  this  nile  is 
minimal;  however,  FTA  is  reviewing  the 
recommendation  to  include  any 
incremental  data  collection  cost  in  the 
grant.  FTA  will  also  minimize  the 
burden  of  the  collection  of  information 
on  the  applicants,  through  the  use  of 
automated  collection  techniques  (e.g., 
filing  applications  via  facsimile  (fax), 
electronic  mail  or  other  forms  of 
information  technology). 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998  requires 
all  Federal  agencies  to  have  an 
electronic  means  of  reporting  to  the 
government  as  an  alternative  to 
reporting  on  paper  by  October  2003. 
Because  of  logistical  difficulties,  all 
means  of  electronic  filing  are  not 
immediately  available.  However,  FTA 
intends  to  develop  the  authentication 
infrastructure  to  receive  worksheets 
through  additional  electronic  means, 
such  as  web-based  forms  and  electronic 
file  transfer  by  October  2003. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  because  it  sets  forth 
application  procediu«s  for  a 
discretionary  grant  program. 

Environinent 

This  program  will  have  a  positive 
impact  on  the  environment.  It  promotes 
the  alternative  use  of  clean  fuels  in 
vehicles  used  for  mass  transportation. 

Energy  Effects 

Mass  transit  has  a  positive  impact  on 
energy  consumption  as  it  promotes  an 
alternative  to  the  single  occupant 
vehicle. 

Unfunded  Mandates  Reform  Act 

This  program  is  a  volimtary  grant 
program  and  will  not  result  in  the 
expenditiu*  by  state,  local  and  tribal 
governments,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year. 


List  of  Subjects  in  49  CFR  Part  624 

Grant  Programs — Transportation, 
Mass  transportation.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  cited 
above,  the  FTA  amends  title  49  of  the 
CFR  by  adding  a  new  part  624,  as  set 
forth  below: 

PART  624— CLEAN  FUELS  FORMULA 
GRANT  PROGRAM 


Sec. 

624.1 

Eligible  applicant. 

624.3 

Eligible  activities. 

624.5 

Application  process. 

624.7 

Certification. 

624.9 

Formula. 

624.11 

Reporting. 

Appendix  A  to  Part  624— Pre 

■Application 

Worksheet 

Authority:  49  U.S.C.  5308;  49  CFR  1.51. 

f  624.1    Eligible  applicant 

(a)  An  eligible  applicant  is  a 
designated  recipient  (designated 
recipient  has  the  same  meaning  as  in  49 
U.S.C.  5307(a)(2))  in  either  an: 

(1)  Ozone  and  carbon  monoxide 
nonattainment  areas  that  have  the 
specific  classifications  established  by 
the  1990  Clean  Air  Act  Amendments 
[Public  Law  101-549],  or 

(2)  Ozone  and  carbon  monoxide  (CO) 
"maintenance"  areas  that,  before  they 
were  redesignated  to  attainment  by  the 
Environmental  Protection  Agency 
(EPA),  had  these  same  classifications. 

(b)  The  nonattainment  classifications 
for  ozone  are  "marginal,"  "moderate," 
"serious,"  "severe,"  and  "extreme."  The 
nonattainment  classifications  for  CO  are 
"moderate"  and  "serious." 

§624.3    Eligible  activlttes. 

(a)  Eligible  activities  include  the 
purchase  or  lease  of  clean  fuel  buses 
and  facilities,  repowering  or  retrofitting 
buses  to  operate  on  clean  fuels,  and  the 
improvement  of  existing  facilities  to 
accommodate  clean  fuel  buses. 

(b)The  term  "clean  fuel  vehicle" 
means  a  vehicle  that — 
(1)  Is  powered  by  — 

(i)  Compressed  natiiral  gas; 

(ii)  Liquefied  natiiral  gas; 

(iii)  Biodiesel  fuels; 

(iv)  Batteries; 

(v)  Alcohol-based  fuels; 

(vi)  Hybrid  electric; 

(vii)  Fuel  cells; 

(viii)  Clean  diesel,  to  the  extent 
allowed  under  this  section;  or 

(ix)  Other  low  or  zero  emissions 
technology;  aiid 

(2)  The  Administrator  of  the 
Environmental  Protection  Agency  has 
certified  sufficiently  reduces  harmful 
emissions. 


(c)  Eligible  projects  are  the  following: 

(1)  Purchasing  or  leasing  clean  fuel 
buses,  including  buses  that  employ  a 
lightweight  composite  primary 
structiore,  and  vans  for  use  in  revenue 
service.  The  purchase  or  lease  of  non- 
revenue  vehicles  is  not  an  eligible 
project. 

(2)  Constructing  or  leasing  clean  fuel 
bus  facilities  or  electrical  recharging 
facilities  and  related  equipment.' 
Facilities  and  related  equipment  for 
clean  diesel  buses  are  not  eligible. 

(3)  Improving  existing  mass 
transportation  facilities  to  accommodate 
clean  fuel  buses. 

(4)  Repowering  pre-1993  engines  with 
clean  fuel  technology  that  meets  the 
current  urban  bus  emission  standards. 
Repowering  means  the  removal  of  an 
engine  from  a  bus  followed  by  the 
installation  of  another  engine  and 
applies  to  engines  that  are  replaced  with 
new,  previously  imused,  engines  as  well 
as  those  exchanged  from  an  inventory  of 
rebuilt  engines. 

(5)  Retrofitting  or  rebuilding  pre-1993 
engines  if  before  half  life  (e.g.,  prior  to 
six  years  of  bus  life)  to  rebuild; 
"retrofit"  means  use  of  the  latest  after- 
market  technology  such  as  "upgrade 
kits,"  or  after-treatment  devices  that 
treat  the  exhaust  after  it  has  left  the 
engine,  such  as  catalytic  converters  and 
particulate  filters. 

(6)  At  the  discretion  of  FTA,  projects 
relating  to  clean  fuel,  biodiesel,  hybrid 
electric,  or  zero  emissions  technology 
vehicles  that  achieve  emissions 
reductions  equivalent  or  superior  to 
existing  clean  fuel  or  hybrid  electric 
technologies. 

f  624.5    Application  process. 

(a)  Pre-applications  must  be 
submitted  to  the  appropriate  FTA 
regional  office  no  later  than  January  1  of 
each  fiscal  year.  Subject  to  the 
availability  of  funds,  FTA  will 
apportion  the  funds  based  on  the 
formula  and  the  pool  of  applicants,  no 
later  than  February  1  of  each  year.  Once 
the  applicant  has  been  notified  of  the 
apportionment  of  funds  and  the 
eligibility  of  its  application,  it  should 
proceed  to  complete  and  file  the  final 
application.  The  final  application  must 
be  submitted  electronically  if  the 
grantee  is  using  the  electronic 
application  process  (i.e.,  TEAM). 

(b)  The  pre-application  consists  of  a 
Letter  of  Interest  and  a  Pre-application 
Worksheet  as  described  as  follows: 

(1)  Letter  of  interest.  This  letter  serves 
as  the  cover  letter  for  the  Pre- 
application  Worksheet,  expressing 
interest  in  submitting  an  application.  It 
describes  the  overall  clean  fuel 
technology  program  of  the  agency. 
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including  the  technology  selected, 
describes  the  necessary  infrastructure  to 
support  the  program  and  the  long-range 
objectives  of  the  program  including  the 
eventual  size  of  the  clean  fuel  fleet.  It 
summarizes  the  eligible  activities  for 
which  the  agency  is  applying  and  the 
amoxmt  of  funds  that  the  agency  is 
seeking. 

(2)  Pre-application  worksheet. 
Applicants  must  use  the  worksheet 
found  in  Appendix  A  to  this  part. 

624.7    Certification. 

The  applicant  must  use  the 
certification  contained  in  the  Annual 
Notice  of  Assurances  and  Certifications 
published  in  the  Federal  Register  each 
October. 


§624.9    Formula. 

(a)  Areas  with  population  1,000,000 
and  above.  Two  thirds  of  the  funds 
available  each  fiscal  year  shall  be 
apportioned  to  applicants  with  eligible 
projects  in  urban  areas  with  a 
population  of  1,000,000  and  above.  Of 
this,  50  percent  shall  be  apportioned  so 
that  each  applicant  receives  a  grant  in 
an  amount  equal  to  the  ratio  between: 

(1)  The  number  of  vehicles  in  the  bus 
fleet  of  the  eligible  applicant,  weighted 
by  the  severity  of  nonattainment  for  the 
area  in  which  the  eligible  applicant  is 
located;  and 

(2)  The  total  number  of  vehicles  in  the 
bus  fleets  of  all  eligible  applicants  in 
areas  with  a  population  of  1,000,000 
and  above,  weighted  by  the  severity  of 
nonattainment  for  all  areas  in  which 
those  eligible  projects  are  located  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section.  The  remaining  50  percent 
shall  be  apportioned  such  that  each 
designated  recipient  receives  a  grant  in 
an  amount  equal  to  the  ratio  between: 

(i)  The  number  of  bus  passenger  miles 
of  the  eligible  designated  recipient, 
weighted  by  the  severity  of 
nonattainment  of  the  area  in  which  the 
eligible  applicant  is  located  as  provided 
in  paragraphs  (c)  and  (d)  of  this  section. 

(li)  The  total  number  of  bus  passenger 
miles  of  all  eligible  applicants  in  areas 
with  a  population  of  1,000,000  and 
above,  weighted  by  the  severity  of 
nonattainment  of  all  areas  in  which 
those  eligible  applicants  are  located  as 
provided  in  paragraphs  (c)  and  (d).of 
this  section. 

(b)  Areas  under  1,000,000  population. 
The  formula  for  areas  under  1 ,000,000 
in  population  is  the  same  as  paragraph 
(a)  of  this  section,  except  the  formula 
removes  the  pool  of  eligible  applicants 
in  areas  with  a  population  of  1,000,000 
and  above  and  replaces  it  with  the  pool 
of  eligible  applicants  in  areas  with 
populations  under  1,000,000. 


(c)  Weighting  factors.  (1)  The 
weighting  factor  for  ozone  shall  be 
determined  based  on  the  following 
factors. 

(i)  1.0  if,  at  the  time  of  the 
apportionment,  the  area  is  a 
maintenance  area  for  ozone; 

(ii)  1.1  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  marginal  ozone  nonattainment  area; 

(iii)  1.2  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  moderate  ozone  nonattainment  area; 

(iv)  1.3  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  serious  ozone  nonattainment  area; 

(v)  1.4  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  severe  ozone  nonattainment  area; 

(vi)  1.5  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
an  extreme  ozone  nonattainment  area; 

(2)  The  weighting  factor  for  CO  shall 
be  determined  based  on  the  factors: 

(i)  1.0  if,  at  the  time  of  the 
apportionment,  the  area  is  a 
maintenance  area  for  carbon  monoxide; 

(ii)  1.2  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  moderate  carbon  monoxide 
nonattainment  area; 

(iii)  1.3  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  serious  carbon  monoxide 
nonattainment  area. 

(3)  The  number  of  buses  in  the  fleet 
and  the  bus  passenger  miles  shall  be 
multiplied  by  the  higher  of  the  ozone  or 
CO  factors. 

(d)  Additional  adjustment.  The 
number  of  buses  in  the  fleet  and  the  bus 
passenger  miles  shall  be  further 
multiplied  by  a  factor  of  1.2  if  the  area 
is  both  nonattainment  for  CO  and  either 
nonattainment  or  maintenance  for 
ozone. 

(e)  Limitation  on  uses.  (1)  Not  less 
than  5  percent  of  the  amount  made 
available  by  or  appropriated  under  49 
U.S.C.  5338  in  each  fiscal  year  to  carry 
out  this  section  shall  be  available  for 
any  eligible  projects  for  which  an 
application  is  received  from  a 
designated  recipient  for  the  purchase  or 
construction  of  hybrid  electric  or 
battery-powered  buses  or  facilities 
specifically  designed  to  service  those 
buses. 

(2)  Not  more  than  35  percent  of  the 
amount  made  available  by  or 
appropriated  under  49  U.S.C.  5338  in 
each  fiscal  year  to  carry  out  this  section 
may  be  made  available  to  fund  clean 
diesel  buses. 

(3)  Not  more  than  5  percent  of  the 
amount  made  available  by  or 
appropriated  under  49  U.S.C.  5338  in 
each  fiscal  year  to  carry  out  this  section 
may  be  made  available  to  fund  21 


retrofitting  or  replacement  of  the 
engines  of  buses  that  do  not  meet  the 
clean  afr  standards  of  the  Environmental 
Protection  Agency,  as  in  effect  on  the 
date  on  which  the  application  for  such 
retrofitting  or  replacement  is  submitted 
under  §624.5. 

Note  to  §  624.9.  Maximum  grant  amount. 
The  amount  of  a  grant  made  to  a  designated 
recipient  under  this  section  shall  not  exceed 
the  lesser  of — for  an  eligible  project  in  an 
area  with  a  population  of  less  than  1,000,000. 
$15.000,000, — and  for  an  eligible  project  in 
an  area  with  a  population  of  at  lea.st 
1,000,000,  $25,000,000:  or  80  percent  of  the 
total  cost  of  the  eligible  project.  Any  amounts 
that  would  otherwise  be  apportioned  to  a 
designated  reciipient  under  this  Note  that 
exceed  the  amount  described  in  this  Note 
shall  be  reapportioned  among  other 
designated  recipients  in  accordance  with  this 
section. 

The  Clean  Fuels  Formula  funds  will  be 
apportioned  according  to  the  following 
formula: 

§624.11     Reporting. 

(a)  Recipients  of  financial  assistance 
under  49  U.S.C.  5308  who  piuchase  or 
lease  hybrid  electric,  battery  electric  and 
fuel  cell  vehicles  must  report  to  the 
appropriate  FTA  regional  cfffice  on  a 
quarterly  basis  for  the  first  three  years 
of  the  useful  life  of  the  vehicle  with  the 
following  information: 

(1)  Vehicle  miles  traveled; ' 

(2)  Fuel/energy  costs; 

(3)  Vehicle  fuel/energy  consumption 
and  oil  consumption; 

(4)  Number  of  road  calls  or 
breakdowns  resulting  from  clean  fuel 
and  advanced  propulsion  technology 
systems,  and 

(5)  Maintenance  costs  associated  with 
the  clean  fuels  or  advanced  propulsion 
system. 

(b)  Recipients  of  financial  assistance 
under  49  U.S.C.  5308  who  purchase  or 
lease  compressed  natural  gas  (CNG), 
liquefied  natural  gas  (LNG),  and 
liquefied  petroleum  gas  (LPG)  vehicles 
may  report  the  information  described  in 
paragraph  (a)  of  this  section,  but.  this 
reporting  is  voluntary. 

(c)  Recipients  of  financial  assistance 
under  49  U.S.C.  5308  who  purchase  or 
lease  clean  diesel  vehicles  should  not 
report  information  beyond  the  normal 
FTA  quarterly  reporting  requirements. 

APPENDIX  A  TO  PART  624— PRE- 
APPUCATION  WORKSHEET 

The  following  are  instructions  for 
completing  the  pre-application  worksheet: 

(1)  Requesting  Agency.  Fill  in  the  name  of 
the  applicant.  The  applicant  must  be  a 
designated  recipient. 

(2)  UZA  (or  Urban  Area).  List  the  name  of 
the  urbanized  area  if  the  applicant  is  located 
in  an  urbanized  area.  Otherwise,  indicate  the 
name  of  the  city  or  town. 
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(3)  Nonattainwent  or  Maintenance  Area 
Name.  List  the  name  of  the  nonattainment  or 
maintenance  area  in  which  your  agency 
provides  service. 

(4)  Classification  for  Ozone.  List  the 
current  EPA  nonattainment  classification  for 
your  service  area.  (The  classification  must  be 
of  the  following  terms:  marginal,  moderate, 
serious,  severe,  or  extreme.) 

(5)  Classification  for  Carbon  Monoxide. 
List  the  current  EPA  nonattainment 
classification  for  your  service  area.  (The 
classification  must  be  either  moderate  or 
serious.) 

/.  Proposed  activity. 

(1)  New  Bus  Purchase/Lease.  Enter  the 
number  of  vans  or  buses  by  fuel  category  in 
the  pre-application.  For  hybrid  electric 
vehicles,  include  fuel  types.  Indicate  whether 
the  structure  is  lightweight  composite  or 
traditional  structure  and  weight.  Enter  the 
total  and  Federal  amount  for  each  fuel  type. 

(2)  Construct/Lease  New  Clean  Fuel 
Facility  and  Related  Equipment.  Indicate  the 
Federal  and  total  amount  for  a  clean  fuels 
fodlity,  related  equipment  or  electrical 
recharging  facility.  Enter  any  descriptive  or 
explanatory  information  on  the  lines  for 
additional  information,  including  what  fuel 
type  is  being  accommodated.  Facilities  to 
accommodate  clean  diesel  are  not  eligible. 

(3)  Indicate  the  Federal  amount  and  total 
amount  for  improvements  to  existing 
focilities  to  accommodate  clean  fuel  buses. 
Enter  any  descriptive  or  explanatory 
information  on  the  line  for  additional  items, 
including  what  fuel  type  is  being 
accommodated. 

(4)  Indicate  the  Federal  amount  and  total 
amount  for  repowering/replacing  pre-1993 
engines  with  engines  that  meet  current 
emissions  standards  when  installed.  Please 
include  a  separate  entry  for  each  fuel  type. 
For  the  purposes  of  this  program, 
repowering/replacement  means  the  removal 
of  an  engine  from  the  bus  followed  by  the 
installation  of  another  engine.  This  applies  to 
engines  that  are  replaced  with  new, 
previously  unused  engines,  as  well  as  those 
exchanged  from  an  inventory  of  rebuilt 
engines. 

(5)  Enter  a  quantity.  Federal  amount,  and 
total  amoimt  by  fuel  type  for  retrofit/rebuild 


of  pre-1993  engines  to  comply  with  latest 
EPA-certified  emissions  standards.  For  the 
purposes  of  this  program,  "retrofit"  means 
the  use  of  the  latest  afrer-market  technology 
such  as  "upgrade  kits,"  or  after-treatment 
device(s)  that  treat  the  exhaust  after  it  has  left 
the  engine,  such  as  catalytic  converters  or 
particulate  filters.  "Before  the  half-life 
rebuild"  means  that  the  retrofitting  would 
need  to  occur  before  the  bus  is  six  years  old. 
Since  this  provision  applies  to  pre-1993 
engines,  this  provision  is  of  limited  time 
availability. 

(6)  This  section  should  describe  any 
proposed  clean  fuel  project  not  included  in 
the  categories  above.  Since  any  project  not 
included  above  requires  approval  at  the 
discretion  of  FTA,  projects  included  here 
should  also  be  described  in  the  letter  of 
interest.  Include  the  Federal  amount  and 
total. 

(7)  Summary.  Indicate  the  Totals  for  the 
Federal  and  Total  Amounts  requested  for  all 
projects  listed  in  this  Section  L 

17.  Data 

This  section  contains  the  active  bus  fleet 
and  annual  bus  passenger  miles  information 
that  is  required  to  run  the  Qean  Fuels 
formula. 

(1)  Enter  the  number  of  buses  in  the  active 
fixed  route  fleet.  For  this  purpose,  "bus" 
includes  articulated  motorbus,  Class  A  bus 
(>35  seats).  Class  B  bus  (25-35  seats).  Class 
C  bus  (<25  seats),  double-decked  bus,  school 
bus,  and  electric  trolley  bus.  Use  NTD  data 
that  was  reported  2  years  prior  (e.g.,  if 
applying  in  FY  2003,  use  data  from  FY  2001). 
For  UZAs  that  have  already  submitted 
information  to  the  National  Transit  £)atabase 
(NTD),  add  the  data  from  column  H  of  Form 
408  for  the  following  vehicle  types:  AB,  BA, 
BB,  BC,  DO,  SB,  and  TB.  (These  vehicle  types 
are  defined  in  reporter's  guidance  for  the 
NTD.) 

(2)  Enter  the  fixed  route  aimual  bus 
passenger  miles  for  2  years  prior  (e.g.,  if 
applying  in  FY  2003,  use  data  from  FY  2001. 
This  may  include  motorbus  (see  types  above) 
or  trolley  bus.  For  UZAs  that  have  submitted 
NTD  data,  add  the  information  from  colunm 
I  of  line  25  of  Form  406  for  the  modes  MB 
andTB. 


777.  Projects  Subject  to  Minimum/Maximum 
Apportionments 

This  section  provides  a  dollar  total  for  the 
areas  that  are  affected  by  either  maximum  or 
minimum  constraints.  These  constraints 
apply  to  the  entire  program  and  not  to 
individual  applicants.  However,  in  order  to 
comply  with  these  constraints,  FTA  must 
know  how  much  each  applicant  is  applying 
for  in  each  of  these  areas. 

(1)  Enter  the  total  Federal  dollar  amount 
for  the  purchase/lease  of  clean  diesel 
vehicles. 

(2)  Enter  the  total  Federal  dollar  amount 
for  project  elements  that  foil  into  the  category 
of  purchasing  hybrid  electric  or  battery- 
powered  buses  or  constructing  facilities 
designed  to  service  them. 

(3)  Enter  the  total  Federal  dollar  amoimt 
for  project  elements  that  fall  into  the  category 
of  retrofitting  or  replacing  bus  engines  that 
do  not  meet  the  clean  air  standards  of  the 
EPA. 

Note:  Because  of  the  uncertainty  of  how 
many  grantees  will  apply,  the  actual  amount 
that  a  grantee  receives  in  an  apportionment 
may  be  different  bom  the  amount  requested 
in  the  application  that  was  submitted. 
Furthermore,  because  clean  diesel  and 
retrofit/replacement  of  bus  engines  are 
subject  to  maximum  constraints,  the  amounts 
specifically  apportioned  for  those  purposes 
may  not  resemble  the  proportionality  of  the 
application.  For  example,  suppose  Grantee 
A's  application  included  $500,000  for  clean 
diesel  and  $100,000  for  a  compressed  natural 
gas  bus.  If  the  35  percent  ceiling  for  clean 
diesel  is  exceeded  by  the  total  applications, 
Grantee  A  may  only  be  allowed  $50,000  to 
be  used  specifically  for  clean  diesel  because 
of  the  ceiling.  The  remainder  of  the  funds 
apportioned  to  Grantee  A  (say,  $300,000) 
would  have  to  be  used  in  areas  without  a 
maximum  constraint,  i.e.,  in  areas  other  than 
clean  diesel  or  retrofit/replacement  of  bus 
engines  if  applied  for. 

TV.  Certification 

The  chief  executive  officer  or  the  general 
manager  of  the  transit  agency  should  sign 
this  certification. 
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Appendix  A  to  Part  624  -  CLEAN  FUELS  FORMULA  PROGRAM 

Pre-Application  Worksheet 


Agency  Name 


Non-Attainment  or  Maintenance  Area  Name 


UZA  (or  Urban  Area) 

I.  PROPOSED  ACTIVITY 

1)  New  Bus  Purchase/Lease 


Classiiication  For  Ozone 


Classification  For  Carbon  Monoxide 


Fuel  Type 


CNG 


LNG 


Biodiesel 


Batteries 


Alcohol-based 


Hybrid  elec. 


Fuel  cell 


Clean  diesel 


Other  (Specify) 


Quantity 


Composite  or 
Traditional 


Federal  Amount 


Total  Amount 


2)  Construct/Lease  New  Clean  Fuel  Facility  &  Related  Equipment 
(indicate  The  Federal  and  Total  Amounts  For  Each  Category) 


Federal  Amount 


Total  Amount 


Electrical  Recharging  Facility 

Clean  Fuels  Facility 
(Specify  fuel  type 


$ 


$ 


$ 


Related  Equipment 
Description 


3)  Improvements  To  Existing  Facilities  To  Accommodate  Clean  Fuel  Buses 

Federal  Amount  Total  Amount 

Facility  Improvements 


(Specify  fuel  type 
Description 


) 
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4)  Re-power/Replace  Pre- 1993  Engines  With  Engines  That  Meet  Emissions  Standards 
When  Installed  In  The  Respective  Vehicle.  (Separate  Entry  For  Each  Fuel  Type) 


Fuel  Type 


CNG 


LNG 


Biodiesel 


Batteries 


Aicohol-based 


Hybrid  elec. 


Fuel  cell 


Clean  diesel 


Other  (Specify) 


Quantity       Federal  Amount  Total  Amount 


$ 


$ 


5)  Retrofit/Rebuild  Pre- 1993  Engines  To  Comply  With  Latest 
Emissions  Standards 


Fuel  Type 


CNG 


LNG 


Biodiesel 


Batteries 


Aicohol-based 


Hybrid  elec. 


Fuel  cell 


Clean  diesel 


Other  (Specify) 


Quantity       Federal  AnK)unt  Total  Amount 


$ 


$ 
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m.  FEDERAL  DOLLAR  AMOUNT  FOR  THE  PROJECTS  LISTED 

ABOVE  SUBJECT  TO  MINIMUM  OR  MAXIMUM  APPORTIONMENTS 


Purchase/Lease  Clean  Diesel  Buses      $ 


Hybrid  Electrical  or  Battery  Powered  [$_ 
Buses/Facilities 


Retrofit  or  Replace  Engines  That 
Meet  EPA  Clean  Air  Standards 


IV.  CERTIFICATION 


I  understand  that  the  Clean  Fuels  Formula  Grant  Program  funds  will  be  apportioned 
based  on  the  information  in  this  pre-application  woiicsheet.  I  certify  that  to  the 
best  of  my  knowledge  the  information  contained  on  this  pre-application  woiicsheet 
is  true  and  correct.  In  addition,  I  understand  that  since  funds  have  been  apportioned 
on  the  basis  of  the  information  contained  in  this  worksheet,  we  are  limited  in  our  ability 
to  make  any  revisions  to  the  fmal  application. 


CEO  or  General  Manager 


Date 


6)  Other 
Description 


Issued:  June  4,  2002. 

Jennifer  L.  Dom, 

Administrator,  Federal  Transit 
Administration. 

[FR  Doc.  02-14547  Filed  6-10-02;  8:45  am] 

BILUNG  CODE  4910-57-P 


Federal  Amount 
7)  Summary 


Total  Amount 


Total  Requested  For  All  Projects       $ 


Federal  Requested  For  All  Projects    $ 


IL  DATA 


1)  Total  Active  Year  20 Bus  Fleet  (number  of  buses) 

(Motor  Bus  &  TroUey  Bus) 

2)  Year  20 Bus  Passenger  Miles 

(Motor  Bus  &  Trolley  Bus) 


Tuesday, 
June  11,  2002 


®    F=^ 


Part  IV 

Department  of  the 
Treasury 

Community  Development  Financial 
Institutions  Fund 

Allocation  Availability  Inviting 
Applications  for  the  New  Markets  Tax 
Credit  Program;  Notice 
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DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Notice  of  Allocation  Availability 
Inviting  Applications  for  tfie  New 
Mailtets  Tax  Credit  Program 

agency:  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

ACTION:  Notice  of  allocation  availability 
(NOAA)  inviting  applications  for  the 
New  Markets  Tax  Credit  Program. 

summary:  Title  I,  subtitle  C,  section  121 
of  the  Community  Renewal  Tax  Relief 
Act  of  2000  (the  Act),  as  enacted  by 
section  1(a)(7)  of  the  Consolidated 
Appropriations  Act,  2001  (Public  Law 
106-554,  December  21,  2000),  amended 
the  Internal  Revenue  Code  (IRC)  by 
adding  IRC  section  45D,  New  Markets 
Tax  Credit.  Section  45D  requires  the 
Secretary  of  the  Treasury  (Treasury)  to 
establish  a  program  that  will  provide  an 
incentive  to  investors  in  the  form  of  a 
tax  credit  over  seven  years,  which  is 
expected  to  stimulate  the  provision  of 
private  investment  capital  that,  in  turn, 
will  facilitate  economic  and  community 
development  in  low-income 
communities.  Section  121(f)  of  the  Act, 
among  other  things,  requires  the 
Secretary  to  issue  guidance  on  how 
entities  may  apply  to  receive  allocations 
of  New  Markets  Tax  Credits  (NMTCs), 
the  competitive  procedure  through 
which  such  allocations  vdil  be  made, 
and  the  actions  that  will  be  taken  to 
ensure  that  proper  allocations  are  made 
to  appropriate  entities.  The  Secretary 
delegated  such  authority  to  the  Under 
Secretary  (Domestic  Finance),  who  in 
turn  delegated  such  authority  to  the 
Director  of  the  Community 
Development  Financial  Institutions 
Fund  (the  Fund). 

On  April  20.  2001,  the  Fund  issued 
guidance  (which  was  published  in  the 
Federal  Register  on  May  1,  2001  at  66 
FR  21846)  (the  General  Guidance)  that 
provided  general  information  on:  (i) 
how  an  entity  may  apply  to  become 
certified  as  a  "qualified  community 
development  entity"  (CDE);  (ii)  how  a 
CDE  may  apply  to  receive  an  allocation 
of  NMTCs;  (iii)  the  competitive 
procediu-e  through  which  such 
allocations  will  be  made;  and  (iv)  the 
actions  that  will  be  taken  to  ensure  that 
proper  allocations  are  made  to 
appropriate  entities.  In  addition, 
through  the  General  Guidance,  the  Fimd 
sought  written  comments  from  the 
public  as  to  certain  application  and 
allocation  issues. 

On  December  20,  2001,  the  Fund 
issued  additional  guidance  in  the 


Federal  Register  (at  66  FR  65806)  (CDE 
Certification  Guidance)  which  (i) 
sununarized  written  public  comments 
submitted  to  the  Fimd  piusuant  to  the 
General  Guidance,  with  respect  to  the 
Fund's  certification  of  entities  as  CDEs, 
and  (ii)  provided  specific  guidance  on 
how  an  entity  may  apply  to  become 
certified  as  a  CDE.  On  December  26, 
2001,  the  Internal  Revenue  Service  (IRS) 
published  temporary  regulations  in  the 
Federal  Register  (at  66  FR  66307)  that 
provide  guidance  to  taxpayers  claiming 
NMTCs,  including,  but  not  limited  to:  (i) 
How  the  proceeds  irom  Qualified  Equity 
Investments  must  be  used;  (ii)  what 
constitutes  a  Qualified  Low-Income 
Commxinity  Investment;  and  (iii)  what 
events  will  trigger  a  recapture  of  the 
NMTC. 

This  docimient  (i)  summarizes  many, 
but  not  all,  of  the  written  public 
comments  submitted  to  the  Fund 
pursuant  to  the  General  Guidance, 
specifically  with  respect  to  application 
and  allocation  issues,  and  (ii)  provides, 
in  accordance  with  IRC  section  45D(f), 
specific  guidance  on  how  an  entity  may 
apply  to  receive  an  allocation  of 
NMTCs,  the  competitive  procedure 
through  which  such  allocations  will  be 
made,  and  the  actions  that  will  be  taken 
to  ensure  that  proper  allocations  are 
made  to  appropriate  entities.  More 
detailed  application  content 
requirements  are  found  in  the 
application  packet  related  to  this 
NOAA.  In  the  event  of  any 
inconsistency  between  the  contents  of 
the  application  packet  or  this  NOAA 
and  the  Act  or  the  IRS  temporary 
regulations  for  the  NMTC  Program,  the 
provisions  of  the  Act  and  the  temporary 
regulations  shall  govern. 

For  calendar  year  2002,  the  Fimd 
expects  to  allocate  to  CDEs  the  authority 
to  issue  to  their  investors  up  to  the 
aggregate  amount  of  $2.5  billion  in 
equity  as  to  which  NMTCs  may  be 
claimed  (the  authority  will  include  the 
aggregated  amounts  of  $1  billion  for 
calendar  year  2001  and  $1.5  billion  for 
calendar  year  2002,  as  permitted  under 
IRC  sections  45D(f)(l)  and  45D(f)(3)). 
The  Fxmd  reserves  the  right  to  allocate 
said  authority  to  any,  all  or  none  of  the 
entities  that  submit  an  application  in 
response  to  this  NOAA,  and  in  amoimts 
determined  by  the  Fund.  This  NOAA 
provides  guidance  for  the  application 
for  and  allocation  of  NMTCs  for 
calendar  year  2002.  The  Fund 
encoiu-ages  all  entities  proposing  to 
make  Qualified  Low-Income 
Community  Investments,  as  hereinafter 
defined,  to  apply  for  an  allocation  of 
NMTCs. 


DATES:  Simultaneously  with  the 
publication  of  this  NOAA,  the  Fund  has 
made  the  calendar  year  2002  NMTC 
Allocation  Application  available  on  its 
website  at  http://www.cdfifund.gov.  The 
application  is  currently  available  in  a 
read-only  format.  However,  applicants 
are  expected  to  submit  completed 
applications  electronically  to  the  Fund 
using  a  web-based  application.  The 
Fund  anticipates  that  this  web-based 
application  will  be  available  on  the 
Fimd's  website  commencing  no  later 
than  July  17.  2002.  Applicants  will  need 
access  to  Internet  Explorer  5.5  or  higher 
or  Netscape  Navigator  6.0  or  higher  and 
at  least  a  56Kbps  Internet  connection  in 
order  to  meet  the  electronic  application 
submission  requirements.  Electronic 
applications  must  be  submitted  solely 
by  using  the  format  made  available  at 
the  Fund's  website  for  the  NMTC 
Program.  The  deadline  for  receipt  of 
electronic  applications  is  5  p.m.  ET  on 
August  29.  2002.  Applications  received 
electronically  after  5  p.m.  ET  on  August 
29.  2002  will  not  be  accepted  for 
consideration.  Additional  deadlines 
relating  to  the  submission  of  signature 
forms  and  general  supporting 
dociimentation  will  be  further  detailed 
in  the  electronic  application. 

The  Fund  expects  applicants  to 
submit  NMTC  allocation  applications 
electronically.  Submission  of  an 
electronic  application  will  facilitate  the 
processing  and  review  of  applications 
and  the  selection  of  allocatees;  further, 
it  will  assist  the  Fund  in  the 
implementation  of  electronic  reporting 
requirements  for  entities  that  receive 
NMTC  allocations.  If  an  applicant  is 
imable  to  submit  an  electronic 
application,  it  must  notify  the  Fund  by 
5  p.m.  ET  on  August  9,  2002  for 
information  on  the  procedures  for 
submission  of  a  paper  application.  The 
deadline  for  receipt  of  a  paper 
application  at  the  designated  location  is 
5  p.m.  ET  on  August  29,  2002.  Paper 
applications  received  after  that  date  and 
time  will  not  be  accepted  for 
consideration  and  will  be  returned  to 
the  sender. 

For  purposes  of  this  NOAA,  an 
application  for  an  allocation  of  NMTCs 
will  not  be  considered  unless:  (i)  An 
applicant  is  certified  as  a  CDE  at  the 
time  the  Fund  receives  its  NMTC 
allocation  application;  or  (ii)  the  Fund 
receives  from  an  applicant  an 
application  for  certification  as  a  CDE  no 
later  than  July  25,  2002.  The  Fund  will 
not  award  allocations  of  NMTCs  to 
applicants  that  are  not  certified  as  CDEs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applications  and  other  information 
regarding  the  Fund  and  its  programs 
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may  be  obtained  from  the  Fund's 
website  at  http://www.cdfifiind.gov.  The 
Fund  will  post  on  its  website  answers 
to  questions  of  general  applicability 
regarding  the  NMTC  Program.  If  you- 
have  any  questions  about  the 
programmatic  requirements  or 
application  procedures  for  this  program, 
contact  Lincf^  Davenport,  the  Fund's 
NMTC  Program  Manager.  The  NMTC 
Program  Manager  may  be  reached  by  e- 
mail  at  cdfihelp@cdfi.treas.gov,  by 
telephone  at  (202)  622-7373,  by 
facsimile  at  (202)  622-8911,  or  by  mail 
at  CDFI  Fund,  601  13th  Street,  NW, 
Suite  200  South,  Washington,  DC  20005. 
For  questions  regarding  the  tax  aspects 
of  the  NMTC  Program,  contact  Paul 
Handleman,  Office  of  the  Associate 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  IRS,  by  telephone  at 
(202)  622-3040,  by  facsimile  at  (202) 
622-4753,  or  by  mail  at  1111 
Constitution  Avenue,  NW,  Attn: 
CC:PSI:5,  Washington,  DC  20224.  These 
are  not  toll  itee  numbers.  Applicants  are 
strongly  encouraged  to  review  the  IRS 
temporary  regulations  for  the  NMTC 
Program.  The  IRS  temporary 
regulations,  the  General  Guidance,  and 
the  CDE  Certification  Guidance  are 
available  on  the  Fund's  website  at  http:/ 
/www.  cdfifiin  d.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Definitions 

(a)  Affiliate  means  any  legal  entity 
that  Controls,  is  Controlled  by,  or  is 
under  common  Control  with  an 
applicant. 

(b)  Allocation  Agreement  means  an 
agreement  between  the  Fund  and  a  CDE 
relating  to  a  NMTC  allocation  under  IRC 
section  45D(f)(2). 

(c)  Community  Development  Entity  or 
CDE:  See  Qualified  Community 
Development  Entity,  below. 

(d)  Community  Development 
Financial  Institution  or  CDFI  means  an 
entity  that  has  been  certified  by  the 
Fund  as  meeting  the  criteria  set  forth  in 
section  103  of  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994  (12  U.S.C.      A» 
4702).  For  further  details,  refer  to  the 
CDFI  Program  regulations  set  forth  at  12 
CFR  1805.201. 

(e)  Control  means  (i)  Ownership, 
control,  or  power  to  vote  more  than  50 
percent  of  the  outstanding  shares  of  any 
class  of  voting  securities  of  any  entity, 
directly  or  indirectly  or  acting  through 
one  or  more  other  persons;  (ii)  control 
in  any  manner  over  the  election  of  a 
majority  of  the  directors,  trustees,  or 
general  partners  (or  individuals 
exercising  similar  functions)  of  any 
other  entity;  or  (iii)  the  power  to 
exercise,  directly  or  indirectly,  a 


controlling  influence  over  the 
management  policies  or  investment 
decisions  of  another  entity,  as 
determined  by  the  Fund. 

(f)  Controlling  Entity  means  an  entity 
that  Controls  an  applicant. 

(g)  Low-Income  Community  means, 
under  IRC  section  45D(e)(l).  any 
population  census  tract  if  (A)  the 
poverty  rate  for  such  tract  is  at  least  20 
percent,  or  (B)(i)  in  the  case  of  a  tract 
not  located  within  a  Metropolitan  Area 
(as  hereinafter  defined),  the  median 
family  income  for  such  tract  does  not 
exceed  80  percent  of  statewide  median 
family  income,  or  (ii)  in  the  case  of  a 
tract  located  within  a  Metropolitan 
Area,  the  median  family  income  for 
such  tract  does  not  exceed  80  percent  of 
the  greater  of  statewide  median  family 
income  or  the  Metropolitan  Area 
median  family  income.  With  respect  to 
IRC  section  45D(e)(l)(B),  possession- 
wide  median  family  income  shall  be 
used  (in  lieu  of  statewide  income)  in 
assessing  the  status  of  census  tracts 
located  within  a  possession  of  the 
United  States.  Upon  application  by  an 
entity  for  certification  as  a  CDE,  the 
Fund  may  designate  under  IRC  section 
45D(e)(2)  an  area  within  a  census  tract 
as  a  Low-Income  Conununity  if  (A)  the 
boundary  of  the  area  is  continuous;  (B) 
the  area  would  otherwise  meet  the 
definition  of  a  Low-Income  Conununity 
imder  IRC  section  45D(e)(l)  if  it  were  a 
census  tract;  and  (C)  there  is  inadequate 
access  to  investment  capital  in  the  area 
(as  demonstrated  by  studies,  surveys,  or 
other  analyses  provided  by  the 
applicant).  Under  IRC  section  45D(e)(3), 
in  the  case  of  an  area  that  is  not  tracted 
for  population  census  tracts,  the 
equivalent  coimty  divisions  (as  defined 
by  the  Bureau  of  the  Census  for 
purposes  of  determining  poverty  areas) 
shall  be  used  for  purposes  of  defining 
poverty  rates  and  median  family 
incomes. 

(h)  Low-Income  Persons  means 
individuals  having  an  income  of  not 
more  than  (A)  for  non-Metropolitan 
Areas,  80  percent  of  the  statewide 
median  family  income;  and  (B)  for 
Metropolitan  Areas,  the  greater  of  (i)  80 
percent  of  the  sfetewide  median  family 
income  or  (ii)  80  percent  of  the 
Metropolitan  Area  median  family 
mcome. 

"ffi  Metropolitan  Area  means  an  area 
designated  as  such  by  the  Office  of 
Management  and  Budget  pursuant  to  44 
U.S.C.  3504(e)  and  31  U.S.C.  1104(d) 
and  Executive  Order  10258  (3  CFR 
1949-1953  Comp..  p.  758).  as  amended. 

(j)  Qualified  Community  Development 
Entity  or  CDE  means,  under  IRC  section 
45D(c)(l),  any  domestic  corporation  or 
partnership  if  (A)  the  primary  mission 


of  the  entity  is  serving,  or  providing 
investment  capital  for.  Low-Income 
Communities  or  Low-Income  Persons; 

(B)  the  entity  maintains  accountability 
to  residents  of  Low-Income 
Communities  through  their 
representation  on  any  governing  board 
of  the  entity  or  on  any  advisory  board 
to  the  entity;  and  (C)  the  entity  is 
certified  by  the  Fimd  as  a  CDE. 
Specialized  Small  Business  Investment 
Companies  (SSBICs),  as  hereinafter 
defined,  and  CDFIs  will  be  deemed  to  be 
CDEs  in  the  manner  set  forth  in  the  CDE 
Certification  Guidance. 

(k)  Qualified  Equity  Investment 
means,  under  IRC  section  45D(b)(l).  any 
equity  investment  in  a  CDE  if  (A)  such 
investment  is  acquired  by  the  investor  at 
its  original  issue  (directly  or  through  an 
underwriter)  solely  in  exchange  for 
cash;  (B)  substantially  all  of  such  cash 
is  used  by  the  CDE  to  make  Qualified 
Low-Income  Community  Investments; 
and  (C)  the  investment  is  designated  by 
the  CDE  as  a  Qualified  Equity 
Investment.  Qualified  Equity  Investment 
also  includes  an  equity  investment 
purchased  from  a  prior  holder,  to  the 
extent  provided  in  IRC  section 
45D(b)(4).  Qualified  Equity  Investment 
does  not  include  any  equity  investment 
issued  by  a  CDE  more  than  five  years 
after  the  date  the  CDE  receives  a  NMTC 
allocation.  Under  IRC  45D{b)(6),  "equity 
investment"  means  (A)  any  stock  (other 
than  nonqualified  preferred  stock  as 
defined  in  IRC  section  351(g)(2))  in  an 
entity  that  is  a  corporation  and  (B)  any 
capital  interest  in  an  entity  that  is  a 
partnership. 

(1)  Qualified  Low-Income  Community 
Investment  means,  under  IRC  section 
45D(d)(l).  (A)  any  capital  or  equity 
investment  in.  or  loan  to,  any  qualified 
active  low-income  community  business 
(as  defined  in  IRC  section  45D(d)(2));  (B) 
the  purchase  from  a  CDE  of  any  loan 
made  by  such  entity  that  is  a  Qualified 
Low-Income  Community  Investment: 

(C)  financial  counseling  and  other 
services  to  businesses  located  in,  and 
residents  of.  Low-Income  Communities: 
and  (D)  any  equity  investment  in,  or 
loan  to,  any  CDE. 

(m)  Specialized  Small  Business 
Investment  Company  or  SSBIC  is 
defined  in  IRC  section  1044(c)(3). 

(n)  Subsidiary  means  a  legal  entity 
that  is  owned  or  Controlled  directly  or 
indirectly  by  an  applicant. 

(o)  Unrelated:  means  for  purposes  of 
IRC  section  45D(f)(2),  those  persons  who 
are  not  related  within  the  meaning  of 
IRC  section  267(b)  or  IRC  section 
707(b)(1). 
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n.  Background 

By  providing  an  incentive  in  the  form 
of  a  tax  credit  over  seven  years,  NMTCs 
are  intended  to  stimulate  the  provision 
of  $15  billion  of  private  investment 
capital  in  CDEs  that,  in  tiun,  will  make 
investments  in  eligible  businesses  in 
low-income  urban  and  rural 
communities,  thus  facilitating  economic 
and  community  development.  The  goal 
is  to  address  limitations  of  financial 
markets  by  facilitating  the  flow  of  equity 
capital  into  areas  not  being  adequately 
served  by  conventional  lenders  and 
investors.  This  can  be  achieved  by 
deploying  investments  in  products  or 
services  that:  (a)  Service  creditworthy 
borrowers  or  investees  not  served  by 
conventional  soiuces  of  capital;  (b) 
provide  a  catalyst  for  large-scale,  self- 
generating  flows  of  investments  (for 
example,  the  increased  provision  of 
critical  public  services):  or  (c)  serve 
borrowers  or  investees  who  may  present 
greater  risks  than  would  be  assiuned  by 
conventional  providers  of  capital  in 
order  to  generate  benefits  distributed 
broadly  throughout  the  conunimity. 

Through  the  NMTC  Progjnam,  an 
entity  may  apply  to  the  Fimd  to  be 
certified  as  a  CDE.  Nonprofit  entities 
and  for-profit  entities  may  be  certified 
as  CDEs  by  the  Fund.  Both  for-profit  and 
non-profit  entities  may  apply  to  the 
Fund  for  an  allocation  of  NMTCs,  but 
only  CDEs  that  are  for-profit  entities  are 
eligible  to  issue  Qualified  Equity 
Investments  with  respect  to  which 
investors  will  be  entitled  to  claim 
NMTCs.  A  taxpayer  that  makes  a 
Qualified  Equity  Investment  in  a  CDE 
that  has  received  a  NMTC  allocation 
from  the  Fimd  may  claim  a  five  percent 
tax  credit  on  the  investment  amount  as 
of  the  date  on  which  the  investment  is 
initially  made  and  on  each  of  the  next 
two  anniversary  dates  and  a  six  percent 
tax  credit  for  each  of  the  next  four 
anniversary  dates. 

In  this  NOAA,  the  Fund  addresses 
sj)ecifically  how  an  entity  may  apply  to 
receive  an  allocation  of  NMTCs,  the 
competitive  procedure  through  which 
such  allocations  will  be  made,  and  the 
actions  that  will  be  taken  to  ensure  that 
proper  allocations  are  made  to 
appropriate  entities.  Applicants  should 
consult  the  temporary  regulations 
issued  by  the  IRS  for  the  NMTC  Program 
to  obtain  guidance  on  tax  issues  related 
to  the  NMTC  Program. 

in.  Comments  Submitted  by  the  Public 
on  the  General  Guidance 

On  April  20,  2001,  the  Fund  issued 
the  General  Guidance  which  described 
certain  aspects  of  the  NMTC  Program. 
The  Fimd  received  numerous  comments 


from  organizations  and  individuals.  The 
Fund  reviewed  and  considered  all  of  the 
comments  and  in  the  CDE  Certification 
Guidance  published  in  the  Federal 
Register  on  December  20,  2001 ,  the 
Fund  responded  to  the  significant  and 
most  frequently  commented  upon  issues 
related  to  CDE  certification.  In  this 
NOAA,  the  Fund  responds  to  the 
significant  and  most  frequently 
commented  upon  issues  related  to  other 
application  and  allocation  issues 
presented  in  the  General  Guidance. 

A.  Business  Strategy 

Several  commenters  recommended 
that  in  evaluating  applicants  for 
NMTCs,  the  Fund  should  consider  an 
applicant's  ability  to  create  products 
and  services  that  it  can  successfully 
market  to  eligible  investees  under  the 
NMTC  Program.  Specifically,  the 
commenters  suggested  that  the  Fund 
consider  the  following  items  when 
evaluating  an  applicant's  business 
investment  strategy:  (1)  An  applicant's 
experience  in  accurately  assessing  the 
demand  for,  and  marketing  of,  its 
proposed  investment  products  and 
services;  (2)  an  applicant's  experience  in 
making  investments  in  the  proposed 
Low-Income  Commimity  in  which  it 
will  deploy  investments  related  to  the 
NMTC  Program,  including  how  an 
applicant's  prior  investment  activities 
will  complement  its  proposed  activities; 
and  (3)  the  extent  to  which  an  applicant 
has  already  established  a  pipeline  of 
identified  or  potential  investees. 

IRC  section  45D(f)(2)  provides 
Treasiuy  with  the  authority  to 
determine  how  entities  shall  apply  for 
an  allocation  of  NMTCs.  The  Fund 
agrees  that  an  applicant's  business 
investment  strategy  is  a  critical 
component  of  the  evaluation  criteria  for 
NM'TC  allocatioils  and  has  determined 
that  it  will  evaluate  an  applicant's 
business  investment  strategy  for  making 
Qualified  Low-Income  Commiuiity 
Investments.  In  assessing  an  applicant's 
business  investment  strategy,  the  Fimd 
will  consider,  among  other  things:  (1) 
An  applicant's  proposed  products, 
services,  and  investment  criteria;  (2)  an 
applicant's  (or  its  Controlling  Entity's) 
prior  performance  in  deploying 
investments  or  providing  services;  (3)  aa 
applicant's  (or  its  Controlling  Entity's)  '*' 
prior  performance  in  providing  capitHl 
or  technical  assistance  to  disadvantaged 
businesses  or  communities;  (4)  the 
quality  and  projected  level  of  an 
applicant's  pipeline  of  potential 
investments;  and  (5)  the  extent  to  which 
an  applicant  intends  to  make  Qualified 
Low-bicome  Conununity  Investments  in 
one  or  more  businesses  in  lyhich 
persons  unrelated  to  the  entity  hold  a 


majority  equity  interest.  As  described 
further  under  paragraph  E  below, 
applicants  may  receive  priority  points 
for  each  of  items  number  3  and  5  above.' 

Several  commenters  also 
recommended  that  in  evaluating  the 
track  record  of  an  applicant's  prior 
investment  activities,  the  Fund  should 
consider:  (1)  The  track  record  of  an 
applicant's  Affiliates  in  making 
investments  in  Low-Income 
Communities;  (2)  the  type,  volume, 
overall  performance  and  impact  of  prior 
investments;  (3)  the  historical  financial 
performance  of  an  applicant;  and  (4) 
quantitative  as  well  as  qualitative 
indicators. 

In  evaluating  the  track  record  of  an 
applicant's  investment  activities,  the 
Fund  has  determined  that  it  will 
consider  whether  an  applicant,  and/or 
its  Controlling  Entity,  has  a  track  record 
of  making  successful  investments  that 
are  similar  to  the  investments  an 
applicant  contemplates  making  with  the 
proceeds  of  Qualified  Equity 
Investments.  The  Fund  will  require 
information  on  an  applicant's  and,  if 
applicable,  its  Controlling  Entity's 
investment  portfolio,  and  the  status  and 
overall  performance  of  the  reported 
investment  activities,  including  those 
investments  which  have  been  targeted 
to  disadvantaged  communities  or 
businesses. 

B.  Capitalization  Strategy 

Two  commenters  suggested  that  the 
Fund  not  require  applicants  to  indicate 
at  the  time  of  application  the  specific 
commitments  of  investors  to  whom  an 
applicant  plans  to  offer  NMTCs. 
Another  conunenter  recommended  that 
the  Fund  focus  on  an  applicant's  track 
record  for  raising  capital  from  the 
private  sector.  The  Fund  has  considered 
these  comments  and  has  determined 
that  information  on  an  applicant's  track 
record  (or  that  of  its  Controlling  Entity) 
of  obtaining  investors  in  the  past  and  its 
present  investor  commitments  as  of  the 
date  of  application  submission  are 

fjpntial  for  purposes  of  evaluating 
ocation  applications.  An  applicant's 
track  record  of  raising  capital  from 
investors  as  well  as  the  status  of  any 
current  investor  commitments  provides 
the  Fund  with  valuable  information  on 
whether  an  applicant  can  successfully 
raise  capital  in  exchange  for  any  NMTC 
allocations  it  receives.  Therefore,  the 
Fund  will  require,  at  the  time  of 
application,  that  applicants  indicate 
their  (or  their  Controlling  Entity's)  prior 
performsmce  with  raising  capital  from 
investors  as  well  as  the  nature  of 
investor  commitments  for  NMTCs  to 
date. 
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One  commenter  suggested  that  the 
Fund  require  that  applicants  provide  an 
outline  of  their  strategies  for  raising 
capital  related  to  the  NMTC  Program. 
The  Fund  agrees  with  this  comment  and 
will  require  that  all  applicants  submit  a 
description  of  their  strategy  to  raise 
capital  from  potential  NM'TC  investors. 
The  Fund  will  also  request  information 
on  the  experience  of  an  applicant's  staff, 
board  members,  and  consultants  with 
raising  capital  from  investors,  with  or 
without  the  use  of  tax  credit  incentives, 
and  how  these  individuals  will  be 
involved  in  the  implementation  of  an 
applicant's  capitalization  strategy. 
Applicants  will  also  be  required  to 
explain  how  an  allocation  of  NMTCs  fits 
into  an  applicant's  entire  capitalization 
plan.  The  Fund  will  also  consider  the 
extent  to  which  an  applicant  intends  to 
invest  the  proceeds  from  the  aggregate 
amount  of  its  Qualified  Equity 
Investments  at  a  level  that  exceeds  the 
requirements  of  IRC  section 
45D(b)(l)(B). 

C.  Management  Capacity 

Several  commenters  suggested  that  in 
evaluating  an  applicant's  business 
strategy  and  capitalization  strategy,  the 
Fund  should  consider  the  experience  of 
an  applicant's  management  team,  board 
of  dfrectors,  and  advisory  board.  The 
Fund  agrees  with  this  comment  and  will 
assess  an  applicant's  management 
capacity  by  considering,  among  other 
things,  the  qualifications  of  an 
applicant's  principals,  its  board 
members,  its  management  team,  and 
pther  essential  staff  and  contractors, 
with  specific  focus  on:  Experience  in 
deploying  capital  or  technical 
assistance,  including  activities  similar 
to  those  described  in  an  applicant's 
business  strategy;  experience  in  raising 
capital;  asset  management  and  risk 
management  experience;  and  experience 
with  fulfilling  compliance  requirements 
of  other  governmental  programs, 
including  other  tax  programs'.  The  Fund 
will  also  consider  the  extent  to  which 
an  applicant  has  protocols  in  place  to 
ensure  ongoing  compliance  with  NMTC 
program  requirements. 

D.  Community  Impact 

Numerous  commenters  suggested  that 
the  Fund  consider  the  level  of 
community  development  impact 
demonstrated  in  an  applicant's  past  and 
proposed  investment  activities.  The 
commenters  recommended  that  the 
Fund  consider  a  number  of  community 
development  impact  criteria,  including, 
but  not  limited  to:  Income  levels  of 
people  served  by  prior  investments;  the 
location  of  prior  investments;  social 
impact  criteria  used  in  the  underwriting 


process;  benefits  to  the  local  labor 
market  and  business  owners;  creation 
and  retention  of  new  jobs;  effects  on 
hourly  wages  and  tax  base  of  residents 
in  the  community;  prevention  of 
residential  displacement;  improvements 
to  the  provision  of  services  to 
community  residents;  coordination  with 
local  govermnent  economic 
development  plans;  improvements  in 
availability  of  affordable  housing;  reuse 
of  blighted  structures;  impact  of 
investments  on  historic  properties;  and 
the  extent  to  which  an  applicant  has 
sought  the  input  of  community 
members  in  the  eligible  Low-Income 
Community  related  to  an  applicant's 
proposed  investment  strategy. 

Tne  Fund  has  consideredthese 
comments  and  will  be  evaluating  the 
effect  of  the  NMTC  Program  in  many  of 
the  areas  outlined  above  as  part  of  the 
Fund's  compliance  and  monitoring  and 
evaluation  processes.  The  Fund  has  also 
included  in  the  allocation  application  a 
section  which  asks  that  applicants 
provide  information  on  the  role  that 
commimity  representatives  and 
residents  will  play  in  the  design, 
implementation  or  monitoring  of  the 
applicant's  investment  strategy  for  the 
use  of  a  potential  allocation  of  NMTCs. 
In  addition,  the  allocation  application 
requires  applicants  to  provide 
information  pertaining  to  the  extent  to 
which  its  products  and  services  will 
benefit  Low-Income  Communities 
through  the  coordination  or  use  of 
NMTCs  in  concert  with  existing  Federal, 
state  or  local  government  or  commun*ity 
economic  development  plans  or 
programs  which  focus  on  Low-Income 
Communities  (e.g.,  Empowerment 
Zones,  Enterprise  Communities,  and 
Renewal  Communities). 

E.  Statutory  Priorities 

IRC  section  45D(f)(2)  requires  that,  in 
making  allocations  of  NMTCs,  the  Fund 
must  give  a  priority  to  any  entity  with 
a  record  of  having  successfully  provided 
capital  or  technical  assistance  to 
disadvantaged  businesses  or 
communities;  or  to  any  entity  which 
intends  to  meet  the  requirement  of  IRC 
section  45D(b)(l)(B)  by  making 
Qualified  Low-Income  Community 
Investments  in  one  or  more  businesses 
in  which  persons  unrelated  to  the  entity 
hold  a  majority  equity  interest. 

One  commenter  suggested  that  the 
priorities  should  be  implemented  by 
assigning  additional  points  for  each 
category.  A  few  commenters 
recommended  that  applicants  meeting 
the  requirements  of  both  or  either 
priority  be  awarded  NMTC  allocations 
before  all  other  applicants.  Several 
commenters  suggested  that  more  weight 


should  be  given  to  the  investment  in 
unrelated  entities  priority  over  the 
investment  track  record  priority.  One 
commenter  suggested  that  more  weight 
should  be  given  to  those  applicants  with 
a  track  record  of  providing  investments 
in  Low-Income  Communities.  Another 
commenter  also  suggested  that  in 
evaluating  newly  formed  entities  that 
are  CDEs,  the  record  of  the  entity  that 
controls  the  newly  formed  entity  should 
be  considered  for  purposes  of 
determining  priority  treatment.  Several 
commenters  proposed  that  the  Fund 
provide  a  priority  to  CDEs  that  commit 
to  using  NMTC  allocations  to  attract 
most  of  their  investments  from 
unrelated  sources.  Another  commenter 
suggested  that  a  preference  be  given  to 
those  applicants  with  a  demonstrated 
track  record  of  successful  compliance 
with  other  tax  credit  programs.  Other 
commenters  also  recommended  that  the 
Fund  give  priority  treatment  in  its 
allocation  of  NMTCs  to  SSBICs,  New 
Markets  Venture  Capital  (NMVC) 
Companies  designated  by  the  Small 
Business  Administration,  community 
development  banks  and  bank  holding 
companies. 

A  few  commenters  also  proposed  that 
the  Fund  give  priority  treatment  for 
certain  types  of  investment  activities  by 
CDEs,  such  as  for:  Business  start-up  or 
expansion  costs;  businesses  located  in 
historic  commercial  districts; 
rehabilitation  projects;  venture  capital 
investments;  and  businesses  that 
provide  new  services  to  underserved 
markets.  One  commenter  also  suggested 
that  a  priority  should  be  given  to  CDEs 
that  intend  to  make  equity  investments 
as  opposed  to  loans  to  businesses  in 
Low-Income  Communities. 

The  Fund  has  considered  these 
comments  and  will  provide  up  to  five 
(5)  priority  points  to  any  applicant  that 
meets  either  of  the  two  statutory  priority 
categories  (for  a  total  of  up  to  ten  (10) 
additional  priority  points).  Applicants 
may  obtain  points  in  either,  or  both, 
categories.  When  evaluating  the  record 
of  an  applicant  that  is  newly  formed  to 
determine  its  success  in  providing 
capital  or  technical  assistance  to 
disadvantaged  businesses  or 
communities,  the  Fund  will  also 
consider  the  track  record  of  an 
applicant's  Controlling  Entity  of 
providing  such  capital  or  technical 
assistance. 

The  Fund  will  not  provide  an 
automatic  priority  of  NMTC  allocations 
to  applicants  that  are  SSBICs,  NMVC 
Companies,  or  community  development 
banks  or  bank  holding  companies  since 
such  an  organizational  form  or  status  is 
not  uniquely  qualified  to  fulfill  the 
purposes  of  the  NMTC  Program. 
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Although  the  Fund  will  consider  the 
nature  of  an  applicant's  proposed 
investment  activities  for  purposes  of 
evaluating  the  applicant's  investment 
strategy,  the  Fimd  will  not  give  separate 
preference  or  priority  treatment  to 
specific  categories  or  types  of 
investments  by  applicants.  Similarly, 
the  Fund  will  consider  an  applicant's 
track  record  with  respect  to  compliance 
with  other  governmental  programs  in 
the  course  of  its  review  of  an 
application,  but  will  not  give  separate 
preference  or  priority  treatment  to 
organizations  based  upon  this  analysis. 
The  Fund  has  also  decided  not  to  give 
a  priority  to  applicants  that  intend  to 
use  an  allocation  of  NMTCs  to  attract 
investments  from  unrelated  soiut:es. 

F.  Insured  Depository  Institutions'  Use 
of  NMTCs  With  the  Bank  Enterprise 

A  ward  Program 

Several  commenters  suggested  that 
the  Fund  allow  applicants  to  benefit 
from  both  the  NfMTC  Program  and  the 
Bank  Enterprise  Award  (BEA)  Program, 
a  community  development  incentive 
program  administered  by  the  Fund,  for 
making  the  same  investments.  Since  the 
NMTC  Program  does  not  intend  to 
provide  the  same  set  of  investors  with 
more  than  one  direct  benefit  for  the 
same  financial  investment  in  a  CDE,  the 
Fund  will  not  allow  an  insured 
depository  institution  investor  (and  its 
Affiliates  and  Subsidiaries)  to  receive 
NMTCs  in  addition  to  a  BEA  Program 
award  for  the  same  investment  in  a  CDE. 
Likewise,  the  Fund  will  not  allow  an 
insured  depository  institution  investor 
(and  its  Affiliates  and  Subsidiaries)  to 
receive  a  BEA  Program  award  in 
addition  to  NMTCs  for  the  same 
investment  in  a  CDE. 

G.  Coordination  of  the  NMTC  Program 
and  the  Community  Reinvestment  Act 

A  few  commenters  recommended  that 
the  Fund  coordinate  the  NMTC  Program 
with  the  requirements  of  the 
Community  Reinvestment  Act  (CRA)  so 
that  insured  depository  institutions 
receive  CRA  credit  for  making  Qualified 
Equity  Investments  in  CDEs  for 
purposes  of  the  NMTC  Program.  The 
extent  to  which  NMTC  related 
investments  made  by  an  insured 
depository  institution  could  also  count 
towards  such  institution's  CRA 
requirements  will  depend  on  the 
statutory  and  regulatory  provisions  of 
CRA  and  the  appropriate  Federal 
banking  agencies. 

H.  Limits  on  Annual  Allocations 

Several  commenters  recommended 
that  the  Fund  not  set  any  specific  limits 
on  the  NMTC  allocation  amoimt  that 


will  be  available  to  any  one  applicant. 
Instead,  the  commenters  suggested  that 
the  Fund  should  focus  on  ensuring  that 
CDEs  receiving  NMTC  allocations  are 
diverse  in  terms  of  geography,  entity 
type,  size,  and  type  of  business 
investees.  Conversely,  some 
conunenters  proposed  that  the  Fund 
limit  an  allocation  award  to  a  single 
CDE  and  its  Affiliates  to  no  more  than 
10  percent  of  the  total  amount  of 
NMTCs  available  per  year.  Other 
commenters  suggested  that  limits  on 
allocation  awards  be  based  on  an 
applicant's  track  record  of  total 
investments  or  level  of  proposed 
investment  activities.  The  Fimd  has  not 
decided  at  this  time  on  a  maximum 
allocation  amount  per  applicant.  In 
making  final  allocation  decisions  the 
Fimd  reserves  the  right  to  set  such  a 
maximum  award  amoimt  if  the  Fund 
deems  it  appropriate. 

IV.  Eligibility 

IRC  section  45D  specifies  the 
eligibility  requirements  that  each 
applicant  must  meet  in  order  to  be 
eligible  to  apply  for  an  allocation  of 
NMTCs.  For  purposes  of  this  NOAA,  an 
application  for  an  allocation  of  NMTCs 
will  not  be  considered  unless:  (i)  An 
applicant  is  certified  as  a  CDE  at  the 
time  the  Fund  receives  its  NMTC 
allocation  application;  or  (ii)  the  Fund 
receives  from  an  applicant  an 
application  for  certification  as  a  CDE  no 
later  than  July  25,  2002.  The  Fund  will 
not  provide  allocations  of  NMTCs  to 
applicants  that  are  not  certified  as  CDEs. 

Both  for-profit  and  non-profit  CDEs 
may  apply  to  the  Fund  for  an  allocation 
of  NMTCs,  but  only  a  for-profit  CDE  is 
permitted  to  provide  NMTCs  to  its 
investors.  A  non-profit  applicant 
wishing  to  apply  for  NMTC  allocations 
will  need  to  demonstrate,  prior  to 
entering  into  an  Allocation  Agreement 
with  the  Fund,  that:  (1)  It  controls  one 
or  more  Subsidiaries  that  are  for-profit 
entities;  and  (2)  it  intends  to  transfer  all 
allocations  of  NMTCs  it  receives  to 
those  Subsidiary  entities.  The  transferee 
must  be  certified  as  a  CDE  and  such 
transfer  must  be  pre-approved  by  the 
Fund  and  incorporated  into  the 
Allocation  Agreement,  in  its  sole 
discretion.  A  for-profit  applicant  that 
receives  a  NMTC  allocation  may  transfer 
such  NMTC  allocation  to  its  for-profit 
Subsidiary  or  Subsidiaries,  provided 
that  said  transferees  have  been  certified 
as  CDEs  and  such  transfer  is  pre- 
approved  by  the  Fund  and  incorporated 
into  the  Allocation  Agreement,  in  its 
sole  discretion. 

An  applicant  wishing  to  transfer 
allocations  to  a  Subsidiary  or 
Subsidiaries  is  not  required  to  establish 


these  organizations  prior  to  submitting 
an  application  for  an  allocation  of 
NMTCs  to  the  Fund.  Rather,  the  Fund 
will  require  an  applicant  to  indicate,  in 
its  application  for  NMTCs,  whether  it 
intends  to  transfer  any  of  its  allocations 
to  a  Subsidiary  entity  and  its  timeline 
for  doing  so.  As  stated  above,  in  no 
circumstance  will  the  Fund  authorize 
such  a  transfer  until  such  time  as  the 
Fund  has  certified  the  Subsidiary  entity 
as  a  CDE.  An  applicant  and  its 
Subsidiaries  may  collectively  submit 
only  one  application  for  allocations  per 
year  under  the  NMTC  Program. 

An  applicant  whose  business 
structure  consists  of  an  entity  with  a 
series  of  funds  may  apply  for  CDE 
certification  and  an  allocation  of 
NMTCs  as  a  single  entity,  or  as  multiple 
entities.  If  such  an  applicant  represents 
that  it  is  properly  classified  for  Federal 
income  tax  purposes  as  a  single 
partnership  or  corporation,  it  may  apply 
for  CDE  certification  as  a  single  entity. 
If  an  applicant  represents  that  it  is 
properly  classified  for  Federal  income 
tax  purposes  as  multiple  partnerships  or 
corporations,  then  it  may  submit  a 
single  application  on  behalf  of  the  entire 
series  of  funds,  and  each  fund  must  be 
separately  certified  as  a  CDE.  Applicants 
should  note,  however,  that  receipt  of 
CDE  certification  as  a  single  entity  or  as 
multiple  entities  is  not  a  determination 
that  an  applicant  and  its  related  funds 
are  properly  classified  as  a  single  entity 
or  as  multiple  entities  for  Federal 
income  tax  purposes.  Regardless  of 
whether  the  series  of  funds  applies  as  a 
single  partnership  or  corporation  or  as 
multiple  partnerships  or  corporations, 
an  applicant  may  not  transfer  any 
NMTC  allocations  it  receives  to  one  or 
more  of  its  funds  unless  the  transfer  is 
pre-approved  by  the  Fund  and 
incorporated  into  the  Allocation 
Agreement,  in  its  sole  discretion. 

An  insured  depository  institution 
investor  (and  its  Affiliates  and 
Subsidiaries)  may  not  receive  NMTCs  in 
addition  to  a  BEA  Program  award  for  the 
same  investment  in  a  CDE.  Likewise,  an 
insured  depository  institution  investor 
(and  its  Affiliates  and  Subsidiaries)  may 
not  receive  a  BEA  Program  award  in 
addition  to  NMTCs  for  the  same 
investment  in  a  CDE. 

V.  Application  Packet 

An  applicant  under  this  NOAA  must 
submit  the  materials  described  in  the 
application  packet,  which  is  available  at 
the  Fund's  website  at  http:// 
www.cdfifund.gov. 

VI.  Evaluation 

All  applications  for  allocations  of 
NMTCs  will  be  reviewed  for  eligibility 
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I  ind  completeness.  If  determined  to  be 
eligible  and  complete,  the  Fund  will 
conduct  the  substantive  review  of  each 
application  in  accordance  with  the 
criteria  and  procedures  described  in  this 
NOAA  and  the  allocation  application. 

In  the  first  part  of  the  substantive 
review,  each  Fund  reviewer  will 
evaluate  the  following  application 
elements: 

1.  Business  Strategy  (25-point 
maximum  plus  up  to  5  points  for  each 
of  the  two  statutory  priority  items).  In 
assessing  an  applicant's  business 
strategy,  reviewers  will  consider,  among 
other  things:  an  applicant's  products, 
services  and  investment  criteria;  the 
prior  performance  of  the  applicant  or  its 
Controlling  Entity,  particularly  as  it 
relates  to  making  similar  kinds  of 
investments  as  those  it  proposes  to 
make  with  the  proceeds  from  Qualified 
Equity  Investments;  an  applicant's  prior 
performance  in  providing  capital  or 
technical  assistance  to  disadvantaged 
businesses  or  communities;  the 
projected  level  of  an  applicant's 
pipeline  of  potential  investments;  and 
the  extent  to  which  an  applicant  intends 
to  make  Qualified  Low-Income 
Conununity  Investments  in  one  or  more 
businesses  in  which  persons  unrelated 
]lo  the  entity  hold  a  majority  equity 
Interest. 

I    In  evaluating  the  business  strategy 
priterion  an  applicant  will  generally 
score  well  to  the  extent  that  it  will 
deploy  debt  or  investment  capital  in 
products  or  services  which:  (a)  Are 
designed  to  meet  the  needs  of 
underserved  markets;  (b)  are  flexible  or 
non-traditional  in  form;  and  (c)  focus  on 
customers  or  partners  that  typically  lack 
access  to  conventional  sources  of 
capital.  An  applicant  will  also  score 
well  to  the  extent  that  it:  (1)  Has  a  track 
record  of  successfully  providing 
products  and  services  similar  to  those  it 
intends  to  use  with  the  proceeds  of 
Qualified  Equity  Investments,  generally 
and  in  Low-Income  Communities  in 
particular;  (2)  has  identified,  or  has  a 
process  for  identifying,  potential 
transactions;  and  (3)  intends  to  invest  in 
unrelated  businesses. 

In  addition,  as  provided  by  IRC 
section  45D(f)(2),  the  Fund  will  give  up 
to  five  (5)  additional  points  to  any 
applicant  that  has  a  record  of  having 
successfully  provided  capital  or 
technical  assistance  to  disadvantaged 
businesses  or  communities;  and  five  (5) 
additional  points  to  any.  applicant  that 
intends  to  satisfy  the  requirement  of  IRC 
section  45D(b)(l)(B)  by  making 
Qualified  Low-Income  Community 
Investments  in  one  or  more  businesses 
in  which  persons  unrelated  to  an 
applicant  (within  the  meaning  of  IRC 


section  267(b)  or  IRC  section  707(b)(1)) 
hold  the  majority  equity  interest. 
Applicants  may  earn  points  in  either  or 
both  categories.  Thus,  applicants  that 
meet  the  requirements  of  both  priority 
categories  can  receive  up  to  a  total  of  ten 
(10)  additional  points.  A  record  of 
having  successfrilly  provided  capital  or 
technical  assistance  to  disadvantaged 
businesses  or  communities  may  be 
demonstrated  either  by  the  past  actions 
of  an  applicant  itself  or  by  an  entity 
Controlling  an  applicant  (e.g.,  where  a 
new  CDE  is  established  by  a  nonprofit 
corporation  with  a  history  of  providing 
assistance  to  disadvantaged 
communities).  An  applicant  that 
receives  additional  points  for  intending 
to  make  investments  in  unrelated 
businesses  and  obtains  an  allocation  of 
NMTCs  must  meet  the  requirements  of 
IRC  section  45D(b){l)(B)  by  investing 
substantially  all  of  the  proceeds  from 
the  aggregate  amount  of  its  Qualified 
Equity  Investments  in  unrelated 
businesses. 

2.  Capitalization  Strategy  (25-point 
maximum).  In  assessing  an  applicant's 
capitalization  strategy,  reviewers  will 
consider,  among  other  things:  the  extent 
to  which  an  applicant  has  secured 
investments,  commitments  to  invest,  or 
indications  of  interest  in  investments 
from  investors,  conmiensurate  with  its 
requested  amount  of  tax  credit 
allocations;  an  applicant's  strategy  for 
identifying  additional  investors,  if 
necessary,  including  an  applicant's  (or 
its  Controlling  Entity's)  prior 
performance  with  raising  equity  from 
investors;  the  extent  to  which  an 
applicant  intends  to  invest  the  proceeds 
from  the  aggregate  amount  of  its 
Qualified  Equity  Investments  at  a  level 
that  exceeds  the  requirements  of  IRC 
section  45D(b)(l)(B),  including  the 
extent  to  which  an  applicant  has 
identified  the  financial  resources 
outside  of  the  NMTC  investments 
necessary  to  support  its  operations  or 
finance  its  activities;  and  an  applicant's 
timeline  for  utilizing  an  NMTC 
allocation. 

An  applicant  will  generally  score  well 
under  this  section  to  the  extent  that:  (a) 
It  has  secured  investor  commitments,  or 
has  a  reasonable  strategy  for  obtaining 
such  commitments;  (b)  its  request  for 
allocations  is  commensurate  with  both 
the  level  of  Qualified  Equity 
Investments  it  is  likely  to  raise  and  its 
expected  investment  strategy  to  deploy 
funds  raised  with  NMTCs;  (c)  it  is  likely 
to  leverage  other  sources  of  funding  in 
addition  to  NMTC  investor  dollars;  and 
(d)  it  intends  to  invest  the  proceeds 
from  the  aggregate  amount  of  its 
Qualified  Equity  Investments  at  a  level 


that  exceeds  the  requirements  of  IRC 
section  45D(b)(l)(B). 

3.  Management  Capacity  (25-point 
maximum).  In  assessing  an  applicant's 
management  capacity,  reviewers  will 
consider,  among  other  things,  the 
qualifications  of  an  applicant's 
principals,  its  board  members,  its 
management  team,  and  other  essential 
staff  or  contractors,  with  specific  focus 
on:  experience  in  deploying  capital  or 
technical  assistance,  including  activities 
similar  to  those  described  in  an 
applicant's  business  strategy;  experience 
in  raising  capital;  asset  management  and 
risk  management  experience;  and 
experience  with  fulfilling  compliance 
requirements  of  other  governmental 
programs,  including  other  tax  programs. 
Reviewers  will  also  consider  the  extent 
to  which  an  applicant  has  protocols,  in 
place  to  ensure  ongoing  compliance 
with  NMTC  program  requirements. 

An  applicant  will  generally  score  well 
under  this  section  to  the  extent  that  its 
management  team  or  other  essential 
personnel  have  experience  in:  (a) 
Deploying  capital  or  technical 
assistance  in  Low-Income  Communities, 
particularly  those  likely  to  be  served  by 
the  applicant  with  the  proceeds  of 
Qualified  Equity  Investments;  (b)  raising 
capital,  particularly  from  for-profit 
investors;  (c)  asset  and  risk 
management;  and  (d)  fulfilling 
government  compliance  requirements, 
particularly  tax  program  compliance. 
An  applicant  will  also  score  well  to  the 
extent  to  which  it  has  policies  and 
systems  in  place  to  ensure  ongoing 
compliance  with  NMTC  Program 
requirements. 

4.  Community /mpart  (25-point 
maximum).  In  assessing  the  impact  on 
communities  expected  to  result  from  an 
applicant's  proposed  investments, 
reviewers  will  consider,  among  other 
things:  the  level  of  involvement  of 
community  representatives  and 
residents  in  the  design,  implementation 
or  monitoring  of  an  applicant's  business 
plan  and  strategy;  whether  an  applicant 
is  working  in  economically  distressed 
markets;  the  degree  to  which  an 
applicant  will  target  its  investments  to 
localities  with  plans  in  place  to  enhance 
community  development  impact;  and 
coordination  with  Federal,  state  or  local 
govenmient  or  community  economic 
development  plans  (e.g.,  Empowerment 
Zones,  Enterprise  Communities,  and 
Renewal  Communities). 

An  applicant  will  generally  score  well 
under  this  section  to  the  extent  that:  (a) 
Its  Low-Income  Community 
representatives  play  an  active  role  in 
designing  or  implementing  its  business 
plan;  (b)  it  is  working  in  particularly 
economically  distressed  or  otherwise 
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underserved  communities;  (c)  it  is 
working  in  concert  with  Federal,  state  or 
local  government  or  community 
economic  development  plans;  (d)  it 
shows  demonstrable  community 
development  and  economic  impacts  that 
would  not  be  achieved  without  NMTCs; 
and  (e]  it  can  indicate  why  the  same 
result  could  not  be  achieved  at  a  lower 
cost  using  other  sources,  including 
federal  programs. 

Fund  reviewers  will  evaluate  and 
score  each  application.  The  Fund  will 
consider  the  applicant's  total  score  from 
each  reviewer  and  will  award 
allocations  to  the  most  highly  qualified 
applicants;  provided,  however,  that  (1) 
the  Fimd  has  not  decided  at  this  time  on 
a  maximum  allocation  amoimt  per 
applicant  and  the  Fimd,  in  its  sole 
discretion,  reserves  the  right  to  set  such 
a  maximiun  award  amount  if  the  Fund 
deems  it  appropriate;  and  (2)  the  Fimd 
reserves  the  right  to  reject  an 
application  that  receives  scores  that  are 
exceptionally  weak  in  any  one  or  more 
of  the  four  application  evaluation 
criteria  outlined  above  and  detailed 
more  fully  in  the  application  materials. 

As  a  part  of  the  suostantive  review 
process,  applicants  may  receive  a 
telephone  interview  by  Fund 
reviewer(s)  for  the  purpose  of  obtaining, 
clarifying  or  confirming  application 
information.  At  this  point  in  the 
process,  an  applicant  may  be  required  to 
submit  additional  information  about  its 
application  in  order  to  assist  the  Fund 
with  its  final  evaluation  process.  The 
selecting  official(s)  will  make  a  final 
allocation  determination  based  on  an 
applicant's  file,  including  without 
limitation,  the  reviewers'  scores  and  the 
amount  of  allocation  authority  available. 
In  the  case  of  an  applicant  (and  any  of 
its  Affiliates)  that  has  previously 
received  financial  or  technical 
assistance  from  the  Fund  under  the 
CDFI  Program,  the  Fund  will  consider 
an  applicant's  and  its  Affiliates'  level  of 
success  in  meeting  their  performance 
goals,  financial  soundness  covenants  (if 
applicable),  and  other  requirements 
contained  in  their  existing  assistance 
agreement(s)  with  the  Fund.  The  Fund 
reserves  the  right  to  reject  any  NMTC 
allocation  application  in  the  case  of  a 
previous  Fimd  awardee,  if  such  awardee 
or  its  Affiliates  have  failed  to  comply 
with  the  terms  and  conditions  of  their 
previous  or  existing  assistance  or  award 
agreement(s)  with  the  Fund.  The  Fund's 
allocation  award  decisions  are  final. 

In  the  case  of  CDEs  regulated  by  the 
Federal  govenunent,  the  Fund's 
selecting  official(s)  reserve(s)  the  right  to 
take  into  consideration  the  views  of  the 
appropriate  Federal  banking  and  other 
regulatory  agencies.  In  the  case  of 


applicants  that  are  also  SSBICs  or    ' 
NMVC  Companies,  the  Fund  reserves 
the  right  to  consult  with  the  SBA. 

The  Fund  reserves  the  right  to  change 
these  evaluation  procedures,  if  the  Fund 
deems  it  appropriate. 

Vn.  Use  of  1990  Census  Data 

The  Fund  recognizes  that  since  the 
2000  U.S.  census  data  may  not  be 
available  in  sufficient  detail  prior  to  the 
time  that  an  applicant  submits  its 
allocation  application  to  the  Fund,  some 
applicants  may  obtain  investor 
commitments  for  potential  NMTC 
investments  in  Low-Income 
Communities  using  1990  census  data. 
The  Fund  has  decided  that  an  applicant 
may  use  1990  census  data  for  any 
proposed  Qualified  Low-Income 
Community  Investment:  (i)  That  is 
closed  (meaning  all  parties  are  legally 
committed  to  funding  the  investment) 
by  the  applicant  by  December  31,  2002; 
or  (ii)  that  is  specifically  identified  in  its 
allocation  application  and  is  closed  by 
the  applicant  by  December  31,  2003.  U 
an  applicant  uses  1990  census  data  for 
a  Qualified  Low-Income  Community 
Investment,  it  must  use  1990  census 
data  for  the  entire  period  of  the 
specified  investment.  Other  than  in 
such  cases  as  outlined  above,  all 
Qualified  Low-Income  Community 
Investments  must  be  made  using  2000 
census  data. 

Vni.  Allocation  Agreement 

Each  applicant  that  is  selected  to 
receive  a  NMTC  allocation  must  enter 
into  an  Allocation  Agreement  with  the 
Fund.  The  Allocation  Agreement  will 
set  forth  certain  required  terms  and 
conditions  of  the  NMTC  allocation 
which  may  include,  but  not  be  limited 
to,  the  following:  (i)  The  amount  of  the 
awarded  NMTC  allocation;  (ii)  the 
approved  uses  of  the  awarded  NMTC 
allocation  (e.g.,  loans  or  equity 
investments  to  Qualified  Active  Low- 
Income  Businesses  or  loan  or  equity 
investments  to  other  CDEs);  (iii)  the 
approved  service  area(s)  in  which  the 
proceeds  of  Qualified  Equity 
Investments  may  be  used;  (iv)  the  CDE's 
schedule  for  obtaining  Qualified  Equity 
Investments  from  investors;  and  (v) 
reporting  requirements  for  all  CDEs 
receiving  NMTC  allocations.  If  a  CDE 
has  represented  in  its  NMTC  allocation 
application  that  it  intends  to  invest 
substantially  all  of  the  proceeds  from  its 
investors  in  businesses  in  which 
persons  unrelated  to  the  CDE  hold  a 
majority  equity  interest,  the  Allocation 
Agreement  will  contain  a  covenant 
whereby  said  CDE  agrees  that  it  will 
invest  substantially  all  of  said  proceeds 
in  businesses  in  which  persons 


unrelated  to  the  CDE  hold  a  majority 
equity  interest. 

In  addition  to  entering  into  an 
Allocation  Agreement,  each  applicant 
selected  to  receive  a  NMTC  allocation 
must  furnish  to  the  Fund  an  opinion 
from  its  legal  counsel,  the  content  of 
which  will  be  further  specified  in  the 
Allocation  Agreement,  to  include, 
among  other  matters,  an  opinion  that  an 
applicant:  (i)  is  duly  formed  and  in  good 
standing  in  the  jurisdiction  in  which  it 
was  formed  and/or  operates;  (ii)  has  the 
authority  to  enter  into  the  Allocation 
Agreement  and  undertake  the  activities 
that  are  specified  therein;  (iii)  has  no 
pending  or  threatened  litigation  that 
would  materially  affect  its  ability  to 
enter  into  and  carry  out  the  activities 
specified  in  the  Allocation  Agreement; 
and  (iv)  is  not  in  default  of  its  articles 
of  incorporation,  bylaws  or  other 
organizational  documents,  or  any 
agreements  with  the  Federal 
government. 

IX.  Monitoring 

The  Fund  will  collect  information,  on 
at  least  an  annual  basis,  from  all  CDEs 
that  are  awarded  NMTC  allocations  and/ 
or  are  recipients  of  Qualified  Low- 
Income  Community  Investments, 
including  such  audited  financial 
statements  and  opinions  of  counsel  as 
the  Fund  deems  necessary  or  desirable, 
in  its  sole  discretion.  The  Fund  will  use 
such  information  to  monitor  each  CDE's 
compliance  with  the  Fund's 
requirements  for  certification  as  a  CDE 
and  to  monitor  compliance  with  the 
provisions  of  its  Allocation  Agreement, 
which  will  include,  among  other 
information,  whether  the  CDE  has  used 
substantially  all  of  the  proceeds  of  each 
Qualified  Equity  Investment  raised 
through  its  NMTC  allocation  to  make 
Qualified  Low-Income  Community 
Investments.  The  Fund  may  provide 
such  information  to  the  IRS  in  a  maimer 
consistent  with  IRC  section  6103.  The 
Fund  will  use  such  information  to 
assess  the  impact  of  the  NMTC  Program 
in  Low-Income  Communities.  The 
Allocation  Agreement  shall  further 
describe  the  CDE's  reporting 
requirements. 

"The  Fund  reserves  the  right,  in 
accordance  with  applicable  Federal  law 
and  if  authorized,  to  charge  allocation 
reservation  and/or  compliance 
monitoring  fees  to  all  entities  receiving 
NMTC  allocations.  Prior  to  imposing 
any  such  fee,  the  Fund  will  publish 
additional  information  concerning  the 
nature  and  amount  of  the  fee. 

X.  Information  Sessions 

In  connection  with  this  NOAA,  the 
Fund  will  conduct  Information  Sessions 
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to  disseminate  information  to 
organizations  contemplating  applying 
for,  and  other  organizations  interested 
in  learning  about,  the  NMTC  Program. 
The  Fund  will  provide  additional 
information  on  the  dates  and  locations 


of  the  Information  Sessions  on  the 
Fund's  website  at  http:// 
www.  cdfifun  d.gov. 

Authority:  Consolidated  Appropriations 
Act  of  2001.  Pub.  L.  106-554;  31  U.S.C.  321. 


Dated:  June  5,  2002. 
Tony  T.  Brown, 

Director,  Community  Development  Financial 
Institutions  Fund. 

[FR  Doc.  02-14570  Filed  6-10-02;  8:45  am) 
BHJJNO  CODE  4aiO-70-P 


Tuesday, 
June  11,  2002 


Part  V 


Department  of  Labor 

Employment  and  Training  Administration 

Worl^orce  Investment  Act:  Job  Corps 
Program;  Selection  of  Sites  for  Centers; 
Notice 


40122 


Federal  Register / Vol.  67.  No.  112 /Tuesday,  June  11,  2002 / Notices 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act:  Job  Corps 
Program;  Selection  of  Sites  for  Centers 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

summary:  The  Department  of  Labor 
requests  assistance  in  identifying  sites 
for  locating  two  new  Job  Corps  Centers. 
This  notice  specifies  the  requirements 
acnd  criteria  for  selection. 
DATES:  Proposals  are  requested  by 
September  16,  2002. 
ADDRESSES:  Proposals  shall  be 
addressed  to  the  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  N4463, 
Washington,  DC  20210.  Attention: 
Richard  C.  Trigg,  National  Director, 
Office  of  Job  Corps.  As  a  result  of  the 
current  mail  situation  in  Washington, 
DC,  mail  to  govenunent  offices  is 
delayed.  Therefore,  we  strongly  suggest 
that  you  FedEx  or  deliver  your  proposal 
by  some  other  overnight  service.  It  must 
arrive  to  the  Office  of  Job  Corps  by  5 
p.m.  on  September  16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Trigg,  National  Director, 
Office  of  Job  Corps.  Telephone:  (202) 
693-3000  (this  is  not  a  toll-free 
number). 

SUPPtEMENTARY  INFORMATION:  The 
Department  of  Labor  (Department)  is 
soliciting  proposals  for  sites  to  establish 
two  new  Job  Corps  centers.  The  Job 
Corps  program  is  designed  to  serve 
disadvantaged  young  women  and  men, 
16  through  24,  who  are  in  need  of 
additional  educational,  vocational, 
social  skills  and  career  development 
training,  and  other  support  services  in 
order  to  gain  meaningful  employment, 
return  to  school  or  enter  the  Armed 
Forces.  The  program  is  primarily  a 
residential  program  operating  24  hours 
per  day,  7  days  per  week  with  non- 
resident enrollees  limited  by  legislation 
to  20  percent  of  national  enrollment. 
However,  while  the  20  percent  level 
should  be  used  as  a  guideline,  the 
percentage  of  non-residents  can  vary 
from  center  to  center,  depending  upon 
local  needs. 

Job  Corps  offers  a  comprehensive, 
integrated  Career  Development  Services 
System  which  provides  services  for 
students  from  the  time  they  apply 
through  enrollment,  career  preparation 
and  career  development  activities,  and 
post-center  career  transition  services. 


Career  preparation  and  career 
development  activities  occur  primarily 
on-center  and  include  academic, 
vocational,  information  technology  and 
social  skills  training;  personal  and 
career  counseling;  medical  care;  meals 
and  housing;  and  related  support 
services.  Career  transition  services  begin 
towards  the  end  of  the  training  period 
and  continue  for  up  to  24  months  after 
a  student  leaves  the  center  and  retiims 
home.  These  services  include  job 
placement  and  transitional  support  to 
meet  individual  students'  needs,  such  as 
housing,  transportation  and  child  care 
after  they  leave  the  Job  Corps  center. 

For  this  solicitation,  the  Department 
intends  to  select  two  localities  for 
locating  new  centers.  The  centers  will 
be  stand-alone  facilities  of  sufficient 
size  to  serve  about  300  students  each. 
These  centers  will  be  primarily 
residential,  and  may  encompass  a  small 
nonresidential  component. 

This  solicitation  is  for  site  selection 
only  and  not  for  the  operation  of  these- 
Job  Corps  centers.  A  competitive 
contract  procurement  for  selection  of  a 
center  operator  at  each  site  will  be 
initiated  and  completed  well  after  the 
site  selection  process  has  been 
completed. 

Congress  has  authorized  this 
expansion  elTort  by  appropriating  $10 
million  in  the  Fiscal  Year  2002  budget 
for  Job  Corps  to  initiate  two  new 
centers.  Additional  funds  in  the  amount 
of  $25  million  are  being  requested  for 
appropriation  in  Fiscal  Year  2003  to 
proceed  with  the  necessary  design  and 
construction  work  to  establish  centers 
on  the  sites  eventually  selected.  The 
Department  of  Labor  is  initiating  a 
competitive  process  for  selecting  these 
sites. 

The  Workforce  Investment  Act 
provides  authorization  for  the 
establishment  of  Job  Corps  centers  and 
requires  that  students  be  assigned  to  Job 
Corps  centers  closest  to  their  homes. 
The  determination  of  a  locality's  need 
for  a  Job  Corps  center  will  be  made  by 
analyzing  State-level  poverty  and 
imemployment  rates  for  youth  using 
standardized  uniform  data  available 
from  federal  agencies,  such  as  2000 
census  data,  Bureau  of  Labor  Statistics 
publications,  and  information  on 
existing  Job  Corps  centers,  slots, 
enrollment  levels,  and  locations. 

In  addition  to  this  analysis,  the 
Department  will  also  assess  the  facilities 
at  proposed  sites.  The  assessment  will 
focus  on  property  acquisition  costs,  the 
cost  and  suitability  of  existing  structures 
and  the  need  for,  and  cost  of,  new 
construction  and  renovation.  Priority 
will  be  given  to  proposed  sites  that  offer 
no-cost  or  low-cost  turnkey  facilities 


(those  in  move-in  condition  requiring 
little  or  no  construction  rehabilitation 
work)  which  can  quickly  be  made  ready 
for  use  by  Job  Corps. 

Further,  the  Department  will  assess 
each  jurisdiction's  plan  to  use  State  and 
local  resources,  both  public  and  private, 
through  contributions/linkages  that 
reduce  the  Federal  cost  of  operating  a 
Job  Corps  center.  Such  contributions/ 
linkages  may  include,  but  not  be  limited 
to,  the  following:  The  provision  of  work- 
based  learning  sites  and  donations  of 
training  equipment  or  curriculum  by  the 
local  employer  community;  provision  of 
child  care  services  by  local 
jurisdictions,  including  programs  such 
as  Head  Start;  provision  of  health 
services;  alcohol  and  drug  counseling; 
referral  of  eligible  youth  to  Job  Corps, 
and  job  placement  and  other  career 
transition  services  after  students  leave 
Job  Corps.  Other  linkages  may  include 
arrangements  with  public  school 
systems  for  high  school  diploma 
programs;  linkages  with  one-stops  and 
other  local  workforce  development 
programs  and  services;  community 
college  networks;  social  service 
agencies;  business  and  industry;  and 
other  training  programs  to  provide  such 
services  as  classroom  training, 
vocational  training,  advanced  learning 
opportimities,  mentoring,  and  alcohol 
arid  drug  counseling.  Contributions  of 
this  natiire  will  make  maximum  use  of 
available  statewide  and  commvtnity 
resources  in  meeting  the  needs  of  Job 
Corps-eligible  youth. 

Eligible  applicants  for  proposing  sites 
are  units  of  State  and/or  local 
governments.  A  Federal  agency  also 
may  propose  sites  to  the  extent  that 
such  sites  are  located  on  public  land 
which  is  imder  the  jiuisdiction  of  the 
agency.  Proposals  submitted  by  Federal 
agencies  must  have  the  support  of 
appropriate  State  and  local 
governments. 

Since  Job  Corps  is  primarily  a 
residential  program  and  provides 
academic  education,  vocational  training, 
career  development  and  extensive 
support  services,  space  and  facilities 
suitable  for  the  following  types  of 
utilization  are  required  for  a  Job  Corps 
center. 

•  Residential — Adequate  housing, 
including  bath  and  loimge  facilities,  as 
well  as  appropriate  administrative 
space. 

•  Academic  Education — Space  for 
classrooms,  computer  labs,  video- 
conferencing and  library  resources. 

•  Vocational  Training — Classroom 
and  shop  space  to  satisfy  the  needs  of 
specific  vocational  training  areas  (e.g., 
carpentry,  clerical,  painting,  culinary 
arts,  information  technology, 
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manufacturing,  health  education).  The 
configuration  of  the  vocational  area  is 
determined  by  the  ultimate  vocational 
mix  offered  at  the  center.  Heavy  trades, 
such  as  construction  and  automotive, 
require  shop  areas,  while  lighter  trades, 
such  as  clerical  and  retail  sales,  require 
only  classroom  space. 

•  Food  Services — Cafeteria,  including 
food  preparation  and  food  storage  areas. 

•  Medical/Dental — Medical 
examining  rooms,  nurses'  station, 
infirmary  space  for  male  and  female 
students,  and  dental  facilities. 

•  Recreation — Gymnasiimi/multi- 
purpose  recreational  facility  and  large 
level  outdoor  area. 

•  Administration — General  office  and 
conference  space. 

•  Storage/Support — Warehousing  and 
related  storage  including  operations  and 
maintenance  support. 

•  Parking — Sufficient  for  a  minimimi 
of  70  vehicles. 

Other  factors  that  influence  the 
suitability  and  cost  of  facilities 
necessary  to  operate  a  Job  Corps  center 
include  the  following: 

Configuration  of  Facility 

The  preferred  configuration  of  a 
facility  is  a  campus-type  environment 
permitting  a  self-contained  center  with 
all  space  requirements  located  on-site. 
Low-rise  buildings  such  as  those 
conmionly  foimd  in  public  schools  and 
college  settings  are  preferred. 

The  Office  of  Job  Corps  has  developed 
prototype  designs  for  selected  facilities 
where  new  construction  is  necessary. 
Parties  interested  in  obtaining  copies  of 
these  designs  may  do  so  by  contacting 
the  Office  of  Job  Corps  at  the  address 
shown  above. 

Location  of  Facilities 

Facilities  should  be  located  in  areas 
where  neighbors  are  supportive  and  no 
major  pervasive  commimity  opposition 
exists.  Past  experience  indicates  that 
commercial,  light  industrial  and  rural 
locations  are  most  desirable,  while  high- 
value  residential  locations  are  the  least 
conducive  to  conununity  acceptance.  In 
addition,  access  to  emergency  medical 
services,  fire  and  law  enforcement 
assistance  should  be  within  reasonable 
distances.  If  non-residential  enrollment 
is  planned,  direct  and  easy  access  to  the 
center  by  public  transportation  is  an 
important  consideration.  Proposed  sites 
should  be  within  reasonable  commuting 
distance  of  planned  linkages  with  other 
programs  and  services,  and 
transportation  to  these  linkages  should 
be  easily  available.  Proposed  sites 
should  also  be  in  full  compliance  with 
the  Americans  with  Disabilities  Act 
Guidelines  of  1990  (28  CFR  part  36, 


revised  July  1, 1994)  or  require  minimal 
renovation  to  ensure  full  access  by 
persons  with  disabilities. 

Locations  with  major  environmental 
issues,  zoning  restrictions,  flood  plain 
and  storm  drainage  requirements,  or 
uncertainty  regarding  utility 
connections  that  cannot  be  resolved 
efficiently  and  in  a  timely  maimer  are 
less  than  desirable.  Likewise,  a  facility 
with  buildings  eligible  for  protection 
under  the  National  Historical 
Preservation  Act  may  receive  less  than . 
favorable  consideration,  due  to 
restrictions  on  and  costs  for  renovation. 

Commimities  are  encouraged  to  hold 
public  hearings  in  close  proximity  to  the 
facilities  being  proposed  to  assess  the 
level  of  conununity  support  for  a  Job 
Corps  center.  The  Office  of  Job  Corps 
has  brochures  and  other  descriptive 
information  about  the  program.  Copies 
may  be  obtained  at  the  address  noted 
above. 

Own/Lease 

The  Department  prefers  ownership 
over  leased  facilities,  particularly  if  a 
substantial  investment  of  construction 
funds  is  needed  to  make  the  site  suitable 
for  Job  Corps  utilization.  Exceptions  are 
long-term  (e.g.,  25  years  or  longer)  leases 
at  a  nominal  cost  (e.g.,  $l/year). 

Size 

The  following  table  shows  the 
approximate  gross  square  footage  (GSF) 
required  for  the  various  types  of 
buildings  needed  to  operate  a 
residential  Job  Corps  center  with  300 
students.  The  substitution  of  non- 
resident for  resident  students  will 
decrease  the  dormitory  space  required 
for  a  residential  center  but  will  not 
affect  other  buildings. 

Gross  Square  Feet  (GSF)  Requirements 
by  Type  of  Building 


Building  type 

GSF  per 
student 

GSF  per 
300  stu- 
dents 

Housing 

Education/Vocation  ... 

Food  Services 

Recreation  

Medical/Dental  

175 
85 
44 
82 
12 
26 
57 

52,500 
25,500 
13.200 
24.600 
3,600 

Administration  

Storage/Support 

7,800 
17,100 

Sub-Total  

144,300 

Child  Development 
Center  

140 

2  5,760 

Total  

150,060 

1  Space  requirements  for  child  development 
centers  are  included  in  the  event  on-site  child 
care  is  proposed. 

2  Children. 


Land  Requirements 

Between  15  and  19  acres  of  land  are 
needed  for  a  residential  center  of  300 
students. 

Availability  of  Utilities 

It  is  critical  that  all  basic  utilities  (i.e.. 
sewer,  water,  electric  and  gas)  are 
available  and  in  proximity  to  the  site 
and  in  accordance  with  EPA  standards. 

Safety,  Health  and  Accessibility 

Job  Corps  is  required  to  comply  with 
the  requirements  of  the  Occupational 
Safety  and  Health  Act  (OSHA),  the 
Environmental  Protection  Act  (EPA), 
and  the  Uniform  Federal  Accessibility 
Standards  (UFAS),  and  the  Americans 
with  Disabilities  Act  (ADA)  of  1990.  The 
cost  involved  in  complying  with  these 
requirements  is  an  important  factor  in 
determining  the  economic  feasibility  of 
utilizing  a  site.  For  example,  a  site 
which  contains  an  excessive  amount  of 
asbestos  probably  would  not  be  cost- 
effective  due  to  associated  removal 
costs.  Further,  sites  with  any 
environmental  hazard  that  cannot  be 
corrected  economically  will  be  at  a 
disadvantage,  as  will  sites  requiring 
substantial  rehabilitation  to  comply 
with  accessibility  requirements  for 
persons  with  disabilities. 

Cost 

The  availability  of  low-cost  facilities 
is  a  major  consideration  in  light  of 
resource  limitations.  In  evaluating 
facility  costs,  the  major  items  that  must 
be  considered  are: 

•  Site  acQuisition  or  lease  costs; 

•  Site/utility  work; 

•  Architectiiral  and  engineering 
services; 

•  New  construction  requirements; 

•  Rehabilitation  and  modifications  of 
existing  buildings,  and 

•  Equipment  requirements. 

An  assessment  of  these  initial  capital 
costs  and  consideration  of  future  repair, 
maintenance  and  replacement  costs  will 
be  used  in  evaluating  the  economic 
feasibility  of  a  particular  facility. 
Preference  will  be  given  to  existing 
turnkey  facilities  that  meet  Job  Corps' 
standards  for  a  training  facility.  While 
not  preferable,  consideration  will  be 
given  to  the  use  of  raw  land  which  is 
suitable  for  a  Job  Corps  center  and  on 
which  facilities  can  be  constructed 
economically. 

Proposal  Submission 

In  preparing  proposals,  eligible 
applicants  should  identify  sites  which 
meet  the  evaluation  criteria  and 
guidelines  specified  above.  Proposals 
should  address  each  area  with  as  much 
detail  as  practicable  to  enable  the 
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Department  to  determine  the  suitability 
of  locating  a  Job  Corps  center  at  the 
proposed  site.  In  this  regard,  proposals 
must  contain,  at  a  minimum,  the 
specific  information  and  supporting 
documentation  as  described  below. 

Facilities 

Submissions  must  provide  a  full 
description  of  existing  buildings, 
including  a  building  site  layout,  square 
footage,  age,  and  general  condition  of 
each  structure.  Included  in  the 
description  must  be  a  discussion  of  the 
facility's  ciurent  or  previous  use,  the 
number  of  years  imoccupied,  if 
applicable,  and  the  condition  of  sub- 
systems such  as  heating,  ventilation  and 
air  conditioning  systems,  plumbing,  and 
electrical.  Dociunentation  in  the  nature 
of  photographs  of  the  property  and/ or 
facilities  must  be  submitted  as  well.  In 
addition,  a  videotaped  presentation  of 
the  site  may  be  provided.  The  proposal 
must  identify  the  extent  to  which 
hazardous  materials  such  as  asbestos, 
PCB,  and  undergroimd  storage  tanks  are 
present  at  the  site  or,  if  appropriate, 
confirm  that  contaminants  do  not  exist. 
The  results  of  any  environmental 
assessment  for  the  proposed  site,  if  one 
has  been  done,  must  be  provided. 

The  proposal  must  also  address  the 
availability  and  proximity  of  utilities  to 
the  proposed  site,  including  electrical, 
water,  gas,  and  sanitary  sewer  and 
nmoff  connections.  It  must  describe 
whether  the  water  cuid  sewer  utilities  for 
existing  buildings  are  connected  to  the 
municipal  system  or  operated 
separately.  A  statement  on  current 
zoning  classification  and  any  zoning 
restrictions  for  the  proposed  site  must 
also  be  included.  Use  of  the  site  as  a  Job 
Corps  center  should  be  compatible  with 
surrounding  local  land  use  and  also 
with  local  zoning  ordinances. 
Confirmation  must  be  provided  as  to 
whether  or  not  any  buildings  at  the  site 
are  on  a  Federal  or  State  Historical 
Preservation  Register. 

The  proposal  must  also  describe  the 
available  acreage  at  the  site,  and  the 
natiue  of  the  surrounding  environment 
including  whether  it  is  commercial, 
industrial,  light  industrial,  rural,  or 
residential.  In  some  instances,  proposed 
sites  may  be  part  of  a  substantially 
larger  acreage  which  has  or 
contemplates  having  other  uses.  This 
tjrpe  of  joint  usage  may  or  may  not  be 
compatible  with  providing  a  quality 
training  environment  for  young  women 
and  men. 

Finally,  the  proposal  must  address  the 
cost  of  acquiring  the  site,  which  may 
involve  transferring  the  site  to  the 
government  at  no  cost,  entering  into  a 
low-cost,  long-term  lease  agreement,  or 


arranging  for  a  negotiated  purchase 
price  based  on  a  fair  market  appraisal. 
Estimated  acquisition  costs  along  with 
the  basis  for  the  estimate  must  be 
included  in  the  proposal.  Any  building 
documents,  such  as  blueprints,  should 
be  available  for  review  when  a  site 
inspection  is  conducted  by  the 
Department. 

Contributioiis/Linkages 

An  important  aspect  of  any  proposal 
will  be  its  description  of  how  State  and 
local  resources  will  be  used  to 
contribute  to  enhanced  services  to  Job 
Corps  youth  and/ or  to  reduce  Federal 
operating  costs  or  otherwise  benefit  the 
program.  It  is,  therefore,  essential  that 
precise  and  comprehensive  information 
about  the  linkages  be  provided  to  ensure 
that  the  proposed  site  receives  every 
opportunity  for  a  thorough  and  fair 
evaluation.  The  proposal  should  contain 
the  following  information  for  each 
linkage: 

•  A  comprehensive  description  of  the 
service  to  be  provided,  including 
projected  listing  of  resources  that  will 
be  involved  such  as  number  of 
instructors/staff,  types  of  equipment  and 
materials,  or  other  specific  service. 

•  The  niunber  of  students  to  be 
served  and  over  what  period  of  time,  as 
well  as  the  specific  benefit  to  Job  Corps 
students  while  in  Job  Corps  and/or  after 
leaving  the  program. 

•  Whether  the  service  will  be 
provided  at  no  cost  to  Job  Corps  or  will 
be  available  on  a  shared  cost  basis  with 
Job  Corps. 

•  Whether  the  linkage  will  be 
provided  on-site  or  off-site. 

•  Distance  to  linkage/ service,  if  off- 
site,  and  any  arrangements  for 
transportation  to  off-site  services, 
including  any  cost  to  Job  Corps. 

•  The  estimated  aimual  value  of  the 
contribution  and  the  basis  on  which  the 
estimate  was  determined  (e.g.,  two  full- 
time  staff  devoted  to  Job  Corps  at  an 
aimual  salary  of  $35,000  each  for  a  total 
annual  value  of  $70,000;  one  hour  or  a 
professional's  time  per  week  for  52 
weeks  at  an  hoiuly  rate  of  $20.00  for  an 
annual  value  of  $1,040;  15  computers  at 
a  cost  of  $1 ,500  each  for  an  annual  value 
of  $22,500). 

•  Any  limitations  associated  with  the 
linkage,  such  as  eligibility  restrictions 
(e.g.,  age,  in-state  versus  out  of  state 
residents,  etc.),  limited  hours  of  service, 
and  availability  over  time  (e.g.,  year 
round  versus  selected  months). 

•  Long-term  prospects  for 
continuation  of  the  commitment  (e.g., 
one  time  only,  one  year,  ongoing).  If 
dependent  on  outside  funding  sources 
or  levels  which  vary  significantly,  what 


is  the  likelihood  that  the  linkage  will  be 
funded? 

•  Documentation  that  addresses 
timeframes  and  steps  involved  in 
firming  up  the  linkage,  if  appropriate, 
including  obtaining  State  or  local 
legislation.  State  or  local  workforce 
investment  board  approval,  fitting  into 
other  planning  cycles,  or  seciuing  other 
agreements  or  arrangements  which  may 
be  necessary  to  ensure  provision  of  the 
service. 

•  A  letter  of  commitment  confirming 
each  aspect  of  the  linkage,  including  the 
level  of  resoiu-ces  and  annual  value  of 
these  resources,  from  the  head  of  the 
agency  or  other  entity  responsible  for 
delivering  the  contribution. 

•  Name  of  the  agency/ 
organizations(s),  address,  telephone     ' 
number  and  contact  person. 

In  providing  information  on  linkages, 
applicants  should  keep  in  mind  that  Job 
Corps  is  an  open-entry,  open-exit, 
individualized,  self-paced  career 
development  services  system  that 
operates  on  a  year-round  basis.  This 
type  of  learning  environment  may  have 
implications  for  the  types  of  linkages 
being  offered. 

•  In  preparing  the  linkage/ 
contribution  part  of  their  proposals, 
eligible  applicants  should  provide  full 
information  on  each  linkage/ 
contribution.  All  items  listed  above 
should  be  addressed  for  each  linkage/ 
contribution,  providing  as  much 
information  as  needed  to  ensure  that 
each  proposed  linkage  receives  a  fair 
assessment. 

Community  Support 

This  information  should  include: 
letters  of  community  support  ft-om 
elected  officials,  government  agencies, 
local  workforce  investment  boards, 
commimity  and  business  leaders  and 
neighborhood  associations;  availability 
of  and  access  to  cultmal/recreation 
activities  in  the  commimity;  and  imique 
features  in  the  surrounding  area  which 
would  enhance  the  location  of  a  Job 
Corps  center  at  that  site.  Proposals 
should  also  include  any  other 
information  the  applicant  believes 
pertinent  to  the  proposed  site  for 
consideration  by  the  Department.  It  is 
important  that,  before  proposing  the  use 
of  any  particular  location,  appropriate 
clearances  are  obtained  from  local  and 
State  political  leadership. 

Other  Information 

The  site  selection  process  for  new 
sites  for  Job  Corps  centers  normally 
takes  9  months  to  complete.  This  allows 
sufficient  time  for  eligible  applicants  to 
prepare  and  submit  proposals,  and  for 
the  Department  to  conduct  a 
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jreliminary  site  assessment  of  all 
proposed  facilities,  as  well  as  a 
comprehensive  site  utilization  study  for 
those  sites  determined  to  have  high 
potential  for  the  establishment  of  a  Job 
Corps  center,  based  on  the  preliminary 
assessment  results. 


The  Department  hereby  requests 
eligible  proposers  to  submit  an  original 
and  two  copies  of  their  proposals  to  be 
received  no  later  than  September  16, 
2002,  using  the  guidance  provided 
above. 


Signed  in  Washington.  CXZ.  the  4th  day  of 
)une  2002. 
Emily  Stover  DeRocco, 

Assistant  Secretary  of  Labor. 

(PR  Doc.  02-14549  Filed  6-10-02;  8:45  am) 
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DEPARTMENT  OF  THE  rNTERIOR 
Rsh  and  Wildlife  Sarvlcci 

50CFRPart20 
RIN  1018-AI30 

Migratory  Bird  Hunting;  Supplemental 
Proposals  for  Migratory  Game  Bird 
Hunting  Regulations;  Notice  of 
Meetings 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  supplemental; 
reopening  of  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
proposed  in  an  earlier  dociunent  to 
establish  annual  hunting  regulations  for 
certain  migratory  game  birds  for  the 
2002-03  hunting  season.  This 
supplement  to  the  proposed  rule 
provides  the  regulatory  schedule; 
annoimces  the  Service  Migratory  Bird 
Regulations  Committee  and  Flyway 
Council  meetings;  provides  Flyway 
Council  recommendations  resulting 
from  their  April  meetings;  and  provides 
new  information  and  reopens  the 
comment  period  on  the  proposed 
regulatory  alternatives  for  the  2002-03 
duck  hunting  seasons. 

DATES:  Comments  on  the  proposed 
regulatory  alternatives  for  the  2002-03 
duck  hunting  seasons  must  be 
submitted  by  June  21,  2002. 

The  Service  Migratory  Bird 
Regulations  Committee  will  meet  to 
consider  and  develop  proposed 
regulations  for  early-season  migratory 
bird  hunting  on  Jime  19  and  20,  2002, 
and  for  late-season  migratory  bird 
hunting  on  July  31  and  August  1,  2002. 
All  meetings  will  commence  at 
approximately  8:30  a.m.  You  must 
submit  comments  on  the  proposed 
migratory  bird  himting-season 
frameworks  for  Alaska,  Hawaii,  Puerto 
Rico,  the  Virgin  Islands,  and  other  early 
seasons  by  July  30,  2002;  and  for 
proposed  late-season  frameworks  by 
August  30,  2002. 

ADDRESSES:  The  Service  Migratory  Bird 
Regulations  Committee  will  meet  in 
room  200  of  the  U.S.  Fish  and  Wildlife 
Service's  Arlington  Square  Building, 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia.  Send  your  comments  on  the 
proposals  to  the  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
public  record.  You  may  inspect 


comments  during  normal  business 
hoiu^  in  room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm,  Acting  Chief,  or  Ron 
W.  Kokel,  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  2002 

On  March  19,  2002,  we  published  in 
the  Federal  Register  (67  FR  12501)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  backgroimd  and 
overview  of  the  migratory  bird  himting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  through  20.107, 
20.109,  and  20.110  of  subpart  K.  This 
document  is  the  second  in  a  series  of 
proposed,  supplemental,  and  final  rules 
for  migratory  game  bird  hunting 
regulations.  We  will  publish  proposed 
early-season  frameworks  and  final 
regulatory  alternatives  for  the  2002-03 
duck  hunting  seasons  in  early  July  and 
late-season  &"ameworks  in  early  August. 
We  will  publish  final  regulatory 
frameworks  for  early  seasons  on  or 
about  August  20,  2002,  and  those  for 
late  seasons  on  or  about  September  15, 
2002. 

Service  Migratory  Bird  Regulations 
Conunittee  Meetings 

The  Service  Migratory  Bird 
Regulations  Committee  will  meet  Jime 
19-20,  2002,  to  review  information  on 
the  current  status  of  migratory  shore  and 
upland  game  birds  and  develop  2002-03 
migratory  game  bird  regulations 
recommendations  for  these  species  plus 
regulations  for  migratory  game  birds  in 
Alaska,  Puerto  Rico,  and  the  Virgin 
Islands.  The  Committee  will  also 
develop  regulations  recommendations 
for  special  September  waterfowl  seasons 
in  designated  States,  special  sea  duck 
seasons  in  the  Atlantic  Flyway,  and 
extended  falconry  seasons.  In  addition, 
the  Committee  will  review  and  discuss 
preliminary  information  on  the  status  of 
waterfowl. 

At  the  July  31  and  August  1,  2002, 
meetings,  the  Committee  will  review 
information  on  the  cvurent  status  of 
waterfowl  and  develop  2002-03 
migratory  game  bird  regulations 
recommendations  for  regular  waterfowl 
seasons  and  other  species  and  seasons 
not  previously  discussed  at  the  early- 
season  meetings. 

In  accordance  with  Departmental 
policy,  these  meetings  are  open  to 
public  observation.  You  may  submit 


written  comments  to  the  Service  on  the 
matters  discussed. 

Announcement  of  Flyway  Council 
Meetings 

Service  representatives  will  be 
present  at  the  individual  meetings  of  the 
four  Flyway  Coimcils  this  July. 
Although  agendas  are  not  yet  available, 
these  meetings  usually  commence  at  8 
a.m.  on  the  days  indicated. 

Atlantic  Flyway  Council:  July  22-26, 
Sheraton  Burlington  Hotel  &  Conference 
Center,  Burlington,  Vermont. 

Mississippi  Flyway  Council:  July  26- 
30,  Marriott  Hotel,  Baton  Rouge, 
Louisiana. 

Central  Flyway  Council:  July  22-26, 
DoubleTree  Hotel/Downtown,  Omaha, 
Nebraska. 

Pacific  Flyway  Council:  July  22-26, 
Lakeside  Lodge,  Pinedale,  Wyoming. 

Review  of  Public  Comments 

This  supplemental  rulemaking 
describes  Flyway  Council  recommended 
changes  based  on  the  preliminary 
proposals  published  in  the  March  19, 
2002,  Federal  Register  (67  FR  12501). 
We  have  included  only  those 
recommendations  requiring  either  new 
proposals  or  substantial  modification  of 
the  preliminary  proposals.  This 
supplement  does  not  include 
recommendations  that  simply  support 
or  oppose  preliminary  proposals  and 
provide  no  recommended  alternatives. 
We  will  consider  these 
recommendations  later  in  the 
regulations-development  process.  We 
will  publish  responses  to  all  proposals 
and  written  conunents  when  we 
develop  final  fi^meworks.  In  addition, 
this  supplemental  rulemaking  contains 
new  information  relative  to  the 
proposed  regulatory  alternatives  for  the 
2002-03  duck  hunting  seasons.  We  have 
included  all  Flyway  Council 
recommendations  received  through  May 
1,  2002,  relating  to  the  development  of 
these  alternatives. 

We  seek  additional  information  and 
comments  on  the  recommendations  in 
this  supplemental  proposed  rule.  New 
proposals  and  modifications  to 
previously  described  proposals  are 
discussed  below.  Wherever  possible, 
they  are  discussed  under  headings 
corresponding  to  the  numbered  items 
identified  in  the  March  19,  2002, 
proposed  rule.  Only  those  categories 
requiring  your  attention  or  for  which  we 
received  FljnAray  Council 
recommendations  are  discussed  below. 

1.  Ducks 

Categories  used  to  discuss  issues 
related  to  duck  harvest  management  are: 
(A)  General  Harvest  Strategy,  (B) 
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Regulatory  Alternatives,  including 
specification  of  framework  dates,  season 
length,  and  bag  limits,  (C)  Zones  and 
Split  Seasons,  and  (D)  Special  Seasons/ 
Species  Management. 

A.  General  Harvest  Strategy 

Council  Reconnmendations:  The 
Atlantic  Flyway  Council  recommended 
that  annual  changes  in  regulations 
should  be  limited  to  no  more  than  one 
step  up  or  down  among  the  regulatory 
alternatives  (e.g.,  from  liberal  to 
moderate,  moderate  to  restrictive). 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  the  Adaptive  Harvest 
Management  (AHM)  regulatory 
alternatives  be  modified  as  follows, 
beginning  in  2002-03: 

A.  Eliminate  the  very  restrictive 
alternative 

B.  Limit  increments  of  year-to-year 
change  to  single  regulation  steps 

C.  Replace  closed  seasons  for  some 
combinations  of  population  size  and 
pond  numbers  with  the  restrictive 
alternative  so  that  seasons  could  be 
open  at  similar  mallard  population 
levels  that  were  hunted  in  the  past. 

The  Pacific  Flyway  Council 
recommended  that  the  Service  examine 
how  eliminating  the  closed  season  and 
the  very  restrictive  alternative  from  the 
set  of  regulatory  alternatives  may 
influence  optimal  regulations  decisions, 
considering  proposed  model  revisions. 
If  the  results  of  this  evaluation  are 
consistent  with  past  analyses  conducted 
by  the  Mississippi  Flyway,  the  Council 
would  support  elimination  of  the  very 
restrictive  alternative.  The  Council 
believes  closed  seasons  should  not  be 
considered  when  breeding  populations 
and  pond  numbers  exist  at  levels  at 
which  seasons  have  been  offered  in  the 
past. 

Service  Response:  In  the  March  19 
Federal  Register,  we  stated  our  intent  to 
address  a  number  of  concerns  with  the 
ciurent  AHM  protocols  for  mallards  that 
had  been  identified  by  the  AHM 
Working  Group.  The  concerns  include: 
(1)  Evidence  that  all  models  of  mallard 
population  dynamics  may  predict 
biased  annual  growth  rates;  (2)  that  the 
method  for  comparing  predicted  and 
observed  populations  sizes  could 
produce  spiu-ious  results;  and  (3)  the 
need  for  improved  survival  and 
reproductive  models  that  more 
effectively  cover  the  range  of  possible 
population  dynamics  and  effects  of 
harvest.  These  concerns  have  been 
investigated  by  the  AHM  Working 
Group  for  at  least  2  years  [see  http:// 
migratorybirds.fws.gov/reports/ 
reports.btml  for  the  2000  and  2001 


Adaptive  Management  Annual  Working 
Group  reports),  and  we  decided  that 
remedial  measures  were  necessary  in 
time  for  the  2002-03  hunting  season. 
The  AHM  Working  Group  recently 
(April  2002)  completed  its 
investigations  and  provided 
recommendations  to  the  Service  and 
Flyway  Councils.  The  most  significant 
recommendations  include:  (1)  An 
empirical  correction  factor  for  the  bias 
(+11%  for  midcontinent  mallards  and 
-t-16%  for  eastern  mallards)  in  estimated 
survival  and  reproductive  rates;  (2)  a 
revision  to  the  procedure  for  comparing 
predicted  and  observed  population  sizes 
that  accounts  for  variation  in  breeding- 
population  size  not  explained  by  the 
models  of  population  dynamics;  and  (3) 
continued  investigations  into  methods 
for  better  predicting  annual  survival  and 
reproductive  rates,  and  into  possible 
soiu'ces  of  bias  in  the  monitoring 
programs  used  to  estimate  these  vital 
rates.  The  last  of  these 
recommendations  could  potentially 
yield  additional  proposals  for 
modifications  to  the  AHM  protocols 
next  year.  For  the  2002-03  season,  we 
are  proposing  to  adopt  the  first  two 
recommendations  of  the  AHM  Working 
Group.  As  these  recommendations  have 
important  implications  for  future  duck- 
hunting  regulations,  we  would  like  to 
provide  the  Flyway  Councils,  States, 
and  the  public  adequate  opportunity  to 
comment. 

The  population  models  and  model- 
updating  procediu'e  used  last  year  for 
midcontinent  mallards  (i.e.,  uncorrected 
for  bias)  suggested  that  the  best 
prediction  model  included  the 
hypotheses  of  additive  hunting 
mortality  and  strongly  density- 
dependent  reproduction.  Based  on  this 
evidence,  the  midcontinent  mallard 
breeding-population  size  was  expected 
to  average  about  8.0  million  over  the 
long-term,  assuming  that  the  optimal 
regulatory  strategy  was  followed  (last 
year's  population  size  was  8.7  million, 
which  includes  the  traditional  survey 
area  and  Minnesota,  Michigan,  and 
Wisconsin).  The  fi^quency  of  liberal 
regulations  was  expected  to  be  about 
86%,  with  the  remaining  seasons  being 
either  moderate  or  restrictive  .  However, 
after  correcting  for  the  positive  bias  in 
siuvival  and  reproductive  rates,  and 
after  appropriate  revisions  were  made  to 
the  procedure  for  comparing  predicted 
and  observed  population  sizes,  the  best 
predictive  model  includes  the 
hypothesis  of  weakly  density-dependent 
reproduction,  and  there  is  no  clear 
indication  of  whether  the  additive  or 
compensatory  mortality  hypothesis  is 
favored.  Given  the  correction  for  bias 


and  revised  updating  procedure,  the 
midcontinent  mallard  breeding- 
population  size  is  expected  to  average 
about  7.2  million  birds  over  the  long- 
term.  Thus,  the  corresponding 
regidatory  strategy  is  more  conservative 
than  that  used  previously,  with  the 
liberal  regulatory  alternative  expected  in 
only  52%  of  all  hunting  seasons. 
Moderate,  restrictive,  and  very 
restrictive  alternatives  would  be 
expected  in  about  26%  of  all  hunting 
seasons,  and  closed  seasons  would  be 
expected  22%  of  the  time.  (Note: 
Prescriptions  for  closed  seasons  in  the 
AHM  process  result  from  combinations 
of  population  size  and  habitat 
conditions  that  are  insufficient  to 
support  one  of  the  available  open- 
season  regulatory  alternatives,  given  the 
agreed-upon  harvest-management 
objectives.  Except  in  extreme  cases, 
however,  limited  harvests  under  these 
population  and  habitat  conditions 
would  not  be  expected  to  compromise 
long-term  population  viability).  Clearly, 
the  -t-11%  bias  in  estimated  survival  and 
reproductive  rates,  if  left  uncorrected, 
can  lead  to  spurious  conclusions 
regarding  population  dynamics  and 
potentially  to  overly  liberal  hunting 
seasons.  Moreover,  the  proposed 
revisions  to  the  AHM  protocol  for 
midcontinent  mallards  lead  to  an 
improved  predictive  capability,  with  a 
mean  difference  between  predicted  and 
observed  population  sizes  of  only  about 
6%  since  1996. 

With  respect  to  eastern  mallards,  the 
evidence  for  a  positive  bias  in  estimated 
survival  and  reproductive  rates  is  not  as 
conclusive  as  that  for  midcontinent 
mallards.  Therefore,  the  AHM  Working 
Group  has  recommended  that  models 
with  and  without  the  bias-corrections  be 
maintained  in  the  model  set.  Currently, 
the  best  predictive  model  includes  the 
hypothesis  of  strongly  density- 
dependent  reproduction,  which  is 
favored  over  the  weakly  density- 
dependent  hypothesis  by  a  margin  of  2 
to  1.  By  consensus,  hunting  mortality  is 
assumed  to  be  additive  in  eastern 
mallards.  Eastern  mallards  appear  to 
have  considerable  potential  to  absorb 
harvest  without  adverse  impact  to  the 
long-term  health  of  the  population.  The 
AHM  Working  Group  predicts  that  the 
eastern  mallard  population  could 
support  the  liberal  regulatory  alternative 
in  the  Atlantic  Flyway  in  most,  if  not 
all,  years.  The  corresponding  population 
size  would  be  expected  to  average  about 
900.000  over  the  long  term  (last  year's 
population  size  was  1  million). 

Last  year  in  the  July  24,  2001,  Federal 
Register  (66  FR  38494),  we  stated  our 
intention  to  review  proposed  constraints 
-on  the  use  of  the  closed  and  very 
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restrictive  regulatory  alternatives,  and 
proposed  restrictions  on  the  magnitude 
of  the  annual  change  in  the  selected 
regulatory  alternative  for  midcontinent 
mallards  (as  recommended  above  by  the 
Flyway  Coimcils).  We  agreed  to 
consider  these  recommendations  after 
appropriate  analyses  were  conducted  by 
the  AHM  Working  Group,  and  the 
results  of  those  analyses  were 
communicated  to  all  interested  parties. 
Those  analyses  were  completed  in  April 
2002  based  on  the  revised  AHM 
protocols  for  mallards  discussed  above. 
Eliminating  consideration  of  the  closed- 
season  alternative  above  a  midcontinent 
mallard  population  of  5.5  million  (i.e., 
a  record  low  of  4.5  million  in  the 
traditional  survey  area,  plus  1  million  in 
the  States  of  Minnesota,  Michigan,  and 
Wisconsin)  is  expected  to  result  in  a 
negligible  change  in  mean  population 
size.  However,  such  a  change  probably 
would  reduce  the  frequency  of  closed 
seasons  in  the  Mississippi,  Central,  and 
Pacific  Flyways  from  22%  to  10%,  with 
a  corresponding  increase  in  the 
frequency  of  very  restrictive  seasons 
from  9%  to  25%.  Elimination  of  the 
very  restrictive  alternative  also  is 
expected  to  have  a  negligible  effect  on 
average  population  size,  and  the 
frequency  of  the  restrictive  alternative 
likely  would  increase  from  12%  to  19%. 
Restricting  the  magnitude  of  annual 
change  in  reg\ilations  to  one  step  also 
appears  to  have  a  negligible  impact  on 
average  population  size,  but  could 
reduce  the  frequency  of  liberal 
regiilations  from  52%  to  32%.  About 
45%  of  all  himting  seasons  would  be 
expected  to  be  either  restrictive  or 
moderate.  Incorporation  of  all  three 
proposed  changes  would  be  expected  to 
result  in  a  mean  population  size  of  6.9 
million;  the  expected  frequency  of 
closed,  restrictive,  moderate,  and  liberal 
seasons  would  be  2%.  47%,  21%,  and 
30%,  respectively.  With  respect  to 
eastern  mallards,  none  of  the  proposed 
changes  appeared  to  have  an  impact  on 
the  expected  frequency  of  liberal 
regulations  in  the  Atlantic  Flyway.  In 
light  of  this  recent  information,  we  are 
requesting  additional  public  comment 
on  the  recommendations  to  place 
constraints  on  closed  seasons,  to 
eliminate  the  very  restrictive  alternative, 
and  to  restrict  the  magnitude  of 
permissible  regulatory  changes  between 
successive  years.  Public  comment  will 
be  accepted  until  June  21,  2002,  and 
should  be  sent  to  the  address  under  the 
caption  ADDRESSES. 

B.  Regulatory  Alternatives 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  regulatory  alternatives  for  duck 


hunting  seasons  in  the  Atlantic  Flyway 
for  2002-03  should  be  the  same  as  those 
used  in  1997-2001,  except  that  the 
liberal  and  moderate  regulatory 
alternatives  should  have  an  opening 
date  of  the  Saturday  nearest  September 
24th  and  a  closing  date  of  the  last 
Sunday  in  January  on  an  experimental 
basis. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  duck  season 
framework  dates  for  2002-03  be  the 
Saturday  nearest  September  24th  and 
the  last  Sunday  in  January  in  the 
moderate  and  liberal  regulatory 
alternatives,  as  noted  in  the  March  19th 
Federal  Register,  provided  that  if  the 
extended  framework  dates  result  in  a 
more  conservative  hunting  season,  mid- 
latitude  States  (all  States  in  the  Upper 
Region  except  Minnesota,  Wisconsin 
and  Michigan)  would  be  allowed  an 
additional  7  days  in  season  length. 

The  Lower-Region  Regulations 
Conunittee  of  the  Mississippi  Flyway 
Council  recommended  that  the  outside 
framework  dates  for  the  regular  duck 
season  in  the  moderate  and  liberal 
alternatives  be  the  Saturday  nearest 
September  24  and  the  last  Sunday  in 
January  with  no  penalty  in  season 
length,  and  that  this  option  be  available 
either  Statewide  or  in  individual  zones. 

The  Central  Flyway  Council 
recommended  that  the  Service  adopt  the 
proposed  2002-03  regulatory 
alternatives  and  species/sex  restrictions 
for  the  Central  Flyway,  except  for  the 
following  modifications: 

A.  The  opening  date  will  be  the 
Saturday  closest  to  September  24th  in 
the  liberal  and  moderate  AHM 
regulation  alternatives.  There  will  be  no 
offset  penalties  (reduced  or  restricted 
bag  limits  or  reduction  in  season 
length).  The  framework  closing  date  in 
the  Central  Flyway  will  remain  the 
Sunday  closest  to  January  20th. 

B.  If  the  earlier  framework  dates  are 
selected,  the  Central  Flyway  Coimcil 
recommends  the  Special  September 
Teal  Season  be  allowed  according  to 
established  criteria  throughout 
September  without  penalty  (using 
regular  season  days). 

The  Pacific  Flyway  Council  supports 
duck  season  framework  extensions  and 
evaluation  of  their  impacts  to  harvest 
distribution  and  rates  as  outlined  in  the 
Service's  March  19,  2002,  Federal 
Register. 

Service  Response:  The  AHM  Working 
Group  conducted  additional  analyses 
concerning  the  potential  effects  of 
extended  framework  dates  in  the 
moderate  and  liberal  regulatory 
alternatives  based  on  the  revised  AHM 
protocols  for  midcontinent  and  eastern 


mallards  described  above.  The  AHM 
Working  Group  recommends  that  the 
Service  adopt  standard  Bayesian 
statistical  techniques  for  addressing  the 
uncertainty  concerning  the  changes  in 
mallard  harvest  rates  that  might  occur  as 
a  result  of  framework-date  extensions. 
Essentially,  the  AHM  Working  Group 
proposed  to  use  existing  information 
about  framework  dates  to  develop  initial 
harvest-rate  predictions,  to  make 
regulatory  decisions  based  on  those 
predictions,  and  then  to  estimate 
harvest  rates  in  future  hunting  seasons. 
Those  harvest-rate  estimates,  in  tmn,  are 
used  to  update  the  original  predictions. 
The  AHM  Working  Group  has  made  it 
clear,  however,  that  no  formal 
evaluation  of  framework-date  extensions 
is  possible  in  the  absence  of  a  rigorous 
experimental  design,  including  random 
assignment  of  experimental  controls 
(i.e.,  representative  areas  where 
extensions  would  not  be  offered).  The 
AHM  Working  Group  also  is  not 
optimistic  about  current  capabilities  to 
predict  or  evaluate  the  effects  of 
framework-date  extensions  on  species 
other  than  mallards. 

Previous  assessments  by  the  Service 
(see  http://migTatoTyhirds.fws.gov/ 
reports/reports.html)  suggest  that 
harvest  rates  of  mallards  could  increase 
by  15%  and  5%  for  midcontinent  and 
eastern  mallards,  respectively.  Those 
projections  were  based  on  previous 
experience  with  early  opening  dates  in 
Iowa  and  late  closing  dates  in 
Mississippi,  and  on  a  survey  of  States 
regarding  their  intention  to  use 
extended  framework  dates  if  offered  the 
option.  Because  these  analyses  are  based 
on  extending  the  results  from  only  2 
states  to  all  other  states,  we  are 
imcertain  about  the  magnitude  of  the 
projected  increase  that  will  result. 
Therefore,  we  propose  to  explicitly 
recognize  this  uncertainty  in  the  AHM 
process.  The  procedures  will  include 
the  possibility  that  extensions  will 
result  in  no  increase  in  mean  harvest 
rates.  If  framework-date  extensions  were 
implemented,  estimates  of  harvest  rate 
derived  from  band-recovery  data  would 
be  used  to  update  the  effect  of 
framework-date  extensions.  For  the 
upcoming  hunting  season,  however,  we 
must  rely  on  the  recent  assessment 
conducted  by  the  AHM  Working  Group. 
That  assessment  suggested  that 
nationwide  implementation  of 
framework-date  extensions  could  result 
in  reduction  of  the  frequency  of  liberal 
seasons  in  the  Mississippi,  Central,  and 
Pacific  Flyways  from  52%  to  38%.  The 
frequency  of  liberal  regulations  in  the 
Atlantic  Flyway  would  not  be  expected 
to  change  because  few  of  the  States 
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harvesting  many  eastern  mallards 
appear  to  be  interested  in  framework- 
date  extensions. 

In  the  March  19,  2002,  Federal 
Register  (67  FR  12501),  we  established 
a  May  1,  2002,  comment  closing  date  for 
the  proposed  regulatory  alternatives  for 
the  2002-03  duck  hunting  seasons. 
However;  in  light  of  this  new 
information,  we  are  seeking  additional 
public  comment  on  the  proposed 
regulatory  alternatives.  We  will 
announce  final  regulatory  alternatives  in 
early  July  following  the  early-season 
regulations  meetings  in  late  June.  Public 
comments  will  be  accepted  until  Jime 
21,  2002,  and  should  be  sent  to  the 
address  under  the  caption  ADDRESSES. 

D.  Special  Seasons/Species  Management 

i.  September  Teal  Seasons 

11  Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  geographic  boundaries  for  the 
September  teal  season  in  Colorado  be 
amended  to  include  Lake  'and  Chaffee 
Counties  and  all  lands  east  of  1-25. 

iv.  Canvasbacks 

Since  1994,  the  Service  has  followed 
a  canvasback  harvest  strategy  such  that, 
if  population  status  and  production  are 
sufficient  to  permit  a  harvest  of  one 
canvasback  per  day  nationwide  for  the 
entire  length  of  the  regular  duck  season, 
while  attaining  a  spring  population 
objective  of  500,000  birds,  the  season  on 
canvasbacks  should  be  opened. 
Otherwise,  the  season  on  canvasbacks 
should  be  closed  nationwide.  Last 
spring,  the  estimate  of  canvasback 
abundance  was  580,000  birds,  and  the 
number  of  ponds  in  Prairie  Canada  in 
May  (2.7  million)  was  20%  below  the 
long-term  average.  The  size  of  the  spring 
population,  together  with  natural 
mortality  and  below-average  expected 
production  due  to  the  relatively  dry 
conditions,  was  insufficient  to  offset 
expected  mortality  associated  with  a 
canvasback  seasqp  lasting  the  entire 
length  of  the  "liberal"  regulatory 
alternative  and  still  attain  the 
population  objective  of  500,000 
canvasbacks  in  the  spring  of  2002. 

Last  year,  we  indicated  that,  while  we 
continued  to  support  the  harvest 
strategy  and  the  model  adopted  in  1994, 
despite  the  reduced  numbers  and 
below-average  production  forecast  last 
year,  we  believed  there  was  still  some 
opportunity  to  allow  a  limited  harvest 
last  fall  without  compromising  the 
population's  ability  to  reach  500,000 
canvasbacks  this  spring.  Thus,  we 
allowed  a  very  restrictive  canvasback 
season  for  2001-02.  In  the  Atlantic  and 
Mississippi  Flyways,  the  season  length 


was  20  days,  in  the  Central  Flyway,  25 
days,  and  in  the  Pacific  Flyway,  38 
days.  Our  objective  was  to  provide  some 
hunting  opportunity  while  still 
maintaining  the  spring  population 
above  the  500,000  objective  level. 

We  also  expressed  a  willingness  to 
revisit  the  guidelines  outlined  in  the 
strategy  amd  asked  that  any  proposed 
changes  have  broad-based  support  and 
reflect  the  interests  of  all  stakeholders. 
In  addition,  we  urged  the  Flyway 
Councils  to  begin  internal  discussions 
regarding  species-specific  restrictions  in 
the  existing  AHM  framework.  This  year, 
we  will  again  consider  the  size  of  the 
spring  population  and  model-based 
predictions  of  production  and  harvest  in 
development  of  regulations  proposals 
for  canvasbacks.  However,  we  indicated 
in  the  March  19  Federal  Register  that 
absent  the  broad-based  support  by  the 
Flyway  Councils  to  revise  the  strategy, 
we  intend  to  follow  the  1994  model- 
based  prescriptions  originally 
developed  for  canvasbacks. 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommends 
modifying  the  1994  Canvasback  Harvest 
Strategy  to  allow  for  a  limited 
canvasback  harvest  (season  within  a 
season)  during  years  when  the  predicted 
harvest  exceeds  the  allowable  harvest, 
but  can  still  be  achieved  by  a  more 
restrictive  package  (restrictive  or  very 
restrictive).  The  season  closure 
threshold  would  remain  at  a  predicted 
spring  breeding  population  (BPOP)  of 
500,000. 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council  recommend 
that  the  Canvasback  Harvest 
Management  Strategy  be  changed  so  the 
hunting  season  closure  threshold  is 
400,000.  The  objectives  from  the  1994 
strategy  would  be  modified  as  follows: 

A.  The  goal  for  the  size  of  the 
breeding  population  should  be  500,000 
birds; 

B.  The  strategy  should  permit  a 
greater  possibility  for  a  sustained  sport 
harvest  than  has  occurred  recently  using 
threshold  population  sizes,  and 

C.  The  amount  of  heirvest  in  any  1 
year  should  not  result  in  a  spring 
population  lower  than  400,000, 
allowing  harvest  opportunity  on  this 
prairie  nesting  species  at  reasonable 
levels  above  and  below  long-term 
population  levels. 

"The  Central  Flyway  Council 
recommends  the  Service  revise  the 
Canvasback  Harvest  Strategy  adopted  in 
1994.  The  Council  recommends  a  1-bird 
bag  limit  for  the  entire  duck  hunting 
season  when  the  model  predicted 
breeding  population  is  400,000  or 
higher,  and  that  other  harvest  options  be 


considered  when  the  predicted  breeding 
population  is  less  than  400,000.  These 
options  include  a  season  within  a 
season,  aggregate  bag  with  redheads, 
area  closures,  or  seasonal  harvest  tag(8). 

The  Pacific  Flyway  Council 
recommends  the  Canvasback  Harvest 
Strategy  be  revised  to  include 
prescription  of  a  full-length  season  and 
a  1-bird  daily  limit  wfien  the  BPOP  is 
projected  to  be  at  or  above  400,000.  The 
Council  also  supports  annotation  in  the 
strategy  clarifying  that  Alaska  will 
retain  fixed  frameworks  in  lieu  of 
annual  prescriptions.  The  Council 
requests  the  Service  expedite  evaluation 
of  harvest  data  to  assess  the  effects  of 
short  seasons  implemented  in  2001. 

V.  Pintails 

We  presently  utilize  an  interim 
strategy  to  manage  the  harvest  of 
pintails.  In  the  current  strategy,  the 
determination  of  appropriate  bag  limits 
is  based,  in  part,  on  the  harvest 
predicted  by  a  set  of  models  that  were 
developed  from  historical  data  relating 
harvest  to  bag  limit  and  season  length. 
However,  since  the  interim  strategy  was 
implemented  in  1997,  the  predicted 
harvest  has  consistently  been  lower  than 
the  estimated  harvest  from  the  U.S.  and 
Canadian  Federal  harvest  surveys.  In  the 
March  19  Federal  Register,  we 
expressed  a  desire  to  work  with  the 
Flyway  Councils  to  review  the  current 
method  of  determining  bag  limits  with 
the  intent  of  making  appropriate 
adjustments  to  the  strategy  to  better 
reflect  the  realized  harvest  of  pintails. 

Council  Recommendations:  The 
Atlantic  Flyway  Coimcil  supports  the 
Service's  effort  to  develop  new  models 
for  predicting  harvest  that  fit  the  data, 
disconnecting  effects  of  season  length 
and  bag  limit,  and  incorporating  recent 
harvest  estimates  from  Canada  and 
Alaska.  Further,  they  recommend  that 
regulations  be  based  on  allocation  of 
harvest  with  a  constraint  that  bag  limits 
be  the  same  in  all  flyways. 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council  recommend 
that  the  harvest  models  in  the  interim 
pintail  harvest  strategy  be  revised  to 
incorporate  the  most  recent  population 
and  harvest  information  for  these  birds. 

The  Central  Flyway  Council 
recommends  that  the  Service's  proposed 
updated  regression  equations  be  used  to 
estimate  predicted  flyway-specific 
harvest  of  northern  pintails,  as 
described  in  the  February  2002  report, 
"Performance  Evaluation:  Interim 
Strategy  for  Northern  Pintail  Harvest 
Management"  and  be  incorporated  into 
the  interim  harvest  strategy  for  northern 
pintails. 
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The  Pacific  Flyway  Council  endorses 
the  technical  amendments  to  the 
existing  interim  harvest  strategy  for 
Northern  Pintails  to  more  accurately 
predict  harvests  resulting  from  season 
frameworks  established  under  AHM  for 
mid-continent  mallards.  The  Council 
also  recommends  open  seasons  when 
the  predictive  model  constrains  the  bag 
limit  to  less  than  one  bird  per  day. 
Fiulher,  the  Coimcil  recommends 
assessment  of  the  effectiveness  of  the 
strategy  not  be  based  primarily  on 
sustaining  annual  growth  in  the 
breeding  population  of  at  least  6 
percent. 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  Georgia  and  Lake  Seminole  in 
Florida  be  otfered  an  early  Canada  goose 
hunting  season  not  to  exceed  30  days 
between  September  1-30,  with  a  bag 
limit  not  to  exceed  5  geese  daily  (10  in 
possession).  They  further  recommended 
that  Connecticut's  Special  September 
Canada  goose  season  framework  be 
extended  from  September  25  to 
September  30. 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Coimcil  recommend 
that  Minnesota  be  allowed  to  continue 
to  hold  their  special  September 
experimental  Canada  goose  season  (the 
experimental  1-week  extension)  in  2002 
while  the  3-year  evaluation  is  being 
completed. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Upper-  and  Lower-Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  recommended  that  the 
framework  opening  date  for  all  species 
of  geese  for  the  regxilar  goose  seasons  in 
Michigan  and  Wisconsin  be  September 
16,  2002.  Further,  they  recommended 
that  the  opening  date  for  regular  goose 
seasons  in  all  States,  except  Michigan 
and  Wisconsin,  be  as  early  as  the 
Saturday  nearest  September  24 
(September  21.  2002)  if  the  duck 
hunting  season  framework  dates  are 
extended  to  the  Saturday  nearest 
September  24  (September  21.  2002). 

The  Central  Flyway  Coimcil 
recommends  that  the  regular  seasons  for 
all  species  of  geese  in  all  Central  Flyway 
States  be  as  early  as  the  Saturday 
nearest  September  24  (September  21, 
2002)  if  the  duck  hunting  season 
framework  dates  are  extended  to  that 
date. 


8.  Swans 

Council  Recommendations:  The 
Central  Flyway  Council  recommends 
that  the  Ad  Hoc  Eastern  Population 
Tundra  Swan  Committee  revise  the  July 
1998  Management  Plan  for  the  Eastern 
Population  of  Timdra  Swans  (Himt 
plan)  to  allow  for  additional  himting 
permits  to  be  issued  for  this  population 
for  the  fall  2003  hunting  season. 

9.  Sandhill  Cranes 

Council  Recommendations:  The 
Central  FlyWay  Council  recommends 
accepting  the  2002  Rocky  Mountain 
population  of  sandhill  cranes  harvest 
allocation  of  833  birds  as  proposed  by 
the  Pacific  Flyway.  However,  diuing  the 
next  revision  of  the  Cooperative 
Population  Management  Plan,  the 
Coimcil  desires  a  better  definition  of 
what  factors  will  be  used  to  determine 
when  a  siu^ey  should  be  considered 
unreliable. 

The  Pacific  Flyway  Councils 
recommended  establishing  an 
experimental  hunt  for  Rocky  Moimtain 
Population  sandhill  cranes  for  2002- 
2003,  in  Unitah  County,  Utah.  The 
framework  for  the  30-day  season  would 
be  September  1  to  January  31,  2003, 
with  a  bag  limit  not  to  exceed  3  daily 
and  9  per  season.  Participants  must 
have  a  valid  permit,  issued  by  the 
appropriate  State,  in  their  possession 
while  hunting.  Numbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  species,  and  other 
provisions  of  seasons  must  be  consistent 
with  the  management  plan  and 
approved  by  the  Central  and  Pacific 
Flyway  Councils. 

14.  Woodcock 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommends 
that  the  hunting  regulations  framework 
dates  for  American  woodcock  in  the 
Eastern  Region  be  changed  back  to  the 
pre-1997  dates  of  October  1  to  January 
31. 

17.  White-Winged  and  White-Tipped 
Doves 

Council  Recommendations:  The 
Central  Flyway  Council  recommends 
that  the  hunting  area  for  white- winged 
doves  be  expanded  from  its  current  area 
in  New  Mexico  and  Texas  to  include  the 
remainder  of  the  Central  Flyway  States 
that  are  in  the  Central  Management 
Unit.  The  white-winged  dove  season 
should  run  concurrently  with  the 
mourning  dove  season  with  an  aggregate 
bag. 

Public  Coinment  Invited 

The  Department  of  the  Interior's 
policy  is,  whenever  practicable,  to 


afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
We  intend  that  adopted  final  rules  be  as 
responsive  as  possible  to  all  concerned 
interests  and,  therefore,  seek  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
nongovenunental  organizations,  and 
other  private  interests  on  these 
proposals.  Accordingly,  we  invite 
interested  persons  to  submit  written 
comments,  suggestions,  or 
recommendations  regarding  the 
proposed  regulations  to  the  address 
indicated  under  the  caption  ADDRESSES. 

Special  circumstances  involved  in  the 
establishment  of  these  regulations  limit 
the  amount  of  time  that  we  can  allow  for 
public  comment.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  (1)  The  need  to  establish  final 
rules  at  a  point  early  enough  in  the 
summer  to  allow  affected  State  agencies 
to  appropriately  adjust  their  licensing 
and  regulatory  mechanisms;  and  (2)  the 
unavailability,  before  mid-June,  of 
specific,  reliable  data  on  this  year's 
status  of  some  waterfowl  and  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  we  believe  that 
to  allow  comment  periods  past  the  dates 
specified  is  contra^  to  the  public 
interest. 

Before  promulgation  of  final 
migratory  game  bird  hunting 
regulations,  we  will  take  into 
consideration  all  comments  received. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals. 

You  may  inspect  comments  received 
on  the  proposed  annual  regulations 
during  normal  business  hours  at  the 
Service's  office  in  room  634,  4401  North 
Fairfax  Drive,  Arlington,  Virginia.  For 
each  series  of  proposed  rulemakings,  we 
will  establish  specific  comment  periods. 
We  will  consider,  but  possibly  may  not 
respond  in  detail  to,  each  comment.  As 
in  die  past,  we  will  suijimarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  after  the 
closing  date. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Environmental 
Protection  Agency  on  June  9, 1988.  We 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  June  16, 1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18, 1988  (53  FR 
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31341).  Copies  are  available  from  the 
address  indicated  under  the  caption 
ADDRESSES. 

In  a  proposed  rule  published  in  the 
April  30,  2001,  Federal  Register  (66  FR 
21298),  we  expressed  our  intent  to  begin 
the  process  of  developing  a  new  EIS  for 
the  migratory  bird  hunting  program. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  2002-03 
migratory  game  bird  hunting 
regulations,  we  will  consider  provisions 
of  the  Endangered  Species  Act  of  1973, 
as  amended,  (16  U.S.C.  1531-1543; 
hereinafter  the  Act)  to  ensure  that 
hunting  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
designated  as  endangered  or  threatened 
or  modify  or  destroy  its  critical  habitat 
and  that  the  proposed  action  is 
consistent  with  conservation  programs 
for  those  species. 

Consultations  under  Section  7  of  this 
Act  may  cause  us  to  change  proposals 
in  this  and  future  supplemental 
proposedrulemaking  documents. 

Executive  Order  (E.O.)  12886 

While  this  individual  supplemental 
rule  was  not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB),  the 
migratory  bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  OMB  under  E.O. 
12866. 

E.O.  12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  We  invite  comments  on 
how  to  make  this  rule  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  (6)  What  else  could  the  Service 
do  to  make  the  rule  easier  to 
understand? 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail,  and  a  Small  Entity  Flexibility 
Analysis  (Analysis)  was  issued  by  the 


Service  in  1998.  The  Analysis 
documented  the  significant  beneficial 
economic  impact  on  a  substantial 
number  of  sinall  entities.  The  primary 
source  of  information  about  hunter 
expenditures  for  migratory  game  bird 
hunting  is  the  National  Hunting  and 
Fishing  Survey,  which  is  conducted  at 
5-year  intervals.  The  Analysis  was  based 
on  the  1996  National  Hunting  and 
Fishing  Survey  and  the  U.S.  Department 
of  Commerce's  County  Business 
Patterns  from  which  it  was  estimated 
that  migratory  bird  hunters  would 
spend  between  $429  million  and  $1,084 
billion  at  small  businesses  in  1998. 
Copies  of  the  Analysis  are  available 
upon  request  from  the  Division  of 
Migratory  Bird  Management. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808(1). 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
The  various  recordkeeping  and 
reporting  requirements  imposed  under 
regulations  established  in  50  CFR  part 
20,  Subpart  K,  are  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  Specifically,  OMB 
has  approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  control  number  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  OMB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
control  number  1018-0023  (expires  07/ 
31/2003).  The  information  from  this 
survey  is  used  to  estimate  the 
magnitude  and  the  geographical  and 
temporal  distribution  of  harvest,  and  the 
portion  it  constitutes  of  the  total 
population. 

A  Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 


Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  proposed 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  govenunent  or  private 
entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  found  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
E.O.  13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this 
supplemental  proposed  rule  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use,  this 
proposed  acTtion  is  not  a  significant 
energy  action  juid  no  Statement  of 
Energy  Effects  is  required. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  proposed  rule,  authorized  by 
the  Migratory  Bird  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  otherwise 
unavailable  privileges  and,  therefore, 
reduce  restrictions  on  the  use  of  private 
and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  process  allows  States  to  participate 
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in  the  development  of  frameworks  from 
which  they  will  make  selections, 
thereby  having  an  influence  on  their 
own  regulations.  These  rules  do  not 
have  a  substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 
these  regulations  do  not  have  significant 


federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  2002-03  hunting 


season  are  authorized  under  16  U.S.C. 
703-711, 16  U.S.C.  712,  and  16  U.S.C. 
742a-j. 

Dated:  June  4,  2002. 
Paul  Hofiinan, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  02-14664  Filed  6-10-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAR  Case  2001-021] 

RIN  9000-AJ38 

Federal  Acquisition  Regulation; 
Training  and  Education  Cost  Principle; 
Amendment 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Amendment  of  a  proposed  rule 
with  request  for  comments. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coxmcil 
(Councils)  are  correcting  an  error  in  the 
supplementary  information  of  the 
proposed  rule  published  in  the  Federal 
Re^er  on  May  15,  2002,  at  67  FR 
34810.  That  proposed  rule  would 
amend  the  Federal  Acquisition 
Regulation  (FAR)  "Training  and 
Education  Costs"  cost  principle. 
DATES:  Interested  parties  should  submit 
comments  on  the  proposed  rule  in 
writing  on  or  before  July  15,  2002,  to  be 
considered  in  the  formulation  of  a  final 
rule. 


ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street. 
NW,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2001-021@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  2001-021  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Jeremy  Olson  at  (202)  501- 
3221.  Please  cite  FAR  case  2001-021. 
SUPPLEMENTARY  INFORMATION:  On  May 
15,  2002,  the  Councils  published  a 
proposed  amendment  to  the  Federal 
Acquisition  Regulation  (FAR)  "Training 
and  Education  Costs"  cost  principle,  set 
forth  at  FAR  31.205-44.  The 
"Background"  discussion  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  Federal  Register  notice  published 
with  the  proposed  rule  mistakenly 
stated  that  the  proposed  amendments 
would  eliminate  the  job  relationship 
requirement  fit)m  this  cost  principle 
(see  67  FR  34810).  Although  the 
Coimcils  considered  eliminating  this 
requirement  from  the  cost  principle,  this 
change  was  not  adopted.  The  current 
policy  which  requires  a  relationship 
between  the  education  and  work  is 
retained  in  the  proposed  amendments. 

Accordingly,  the  Background 
discussion  in  the  preamble  of  the 


Federal  Register  notice  published  on 
May  15,  2002,  is  corrected  to  read  as 
follows: 

A.  Background 

Currently,  FAR  31.205-44,  Training 
and  education  costs,  is  somewhat 
restrictive  in  that  the  cost  principle 
differentiates  between  vocation  training, 
part-time  college  level  education,  full- 
time  education,  and  specialized 
programs  with  numerous  specific 
limitations  on  the  allowability  of  costs 
associated  with  each  of  these  categories. 
Historically,  most  of  these  specific 
allowability  limitations  were  intended 
to  reflect  industry  practices,  e.g.,  the  156 
hours  per  year  limit  on  compensation 
for  part-time  college  level  education,  the 
2-year  limitation  on  full-time  graduate 
education,  and  the  16  weeks  per  year 
limit  for  specialized  programs. 

The  proposed  rule  makes  the  costs 
associated  with  training  and  education 
generally  allowable,  subject  to  five 
public  policy  exceptions  that  are 
retained  from  the  current  cost  principle. 
Except  for  these  five  expressly 
unallowable  cost  exceptions,  the 
reasonableness  of  specific  contractor 
training  and  education  costs  can  best  be 
assessed  by  reference  to  FAR  31.201-3, 
Determining  reasonableness. 

Dated:  June  6,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  02-14644  Filed  6-10-02;  8:45  am] 
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39241-39594 7 

39595-39840 10 

39841-40136 11 


CFR  PARTS  AFFECTED  DURING  JUNE 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

7568 38583 

7569 38585 

7570 ". 39241 

7571 , 39595 

Executive  Orders: 
12345  (Revoked  by 

EO  13265) 39841 

13180  (Amended  by 

13264) 39243 

13264 ...39243 

13265 39841 

Administrative  Orders: 
Presidential 

Determinations: 
No.  2002-19  of  May 

27,2002 39245 

No.  2002-20  of  May 

30,2002 39247 

5  CFR 

534 39249 

591 39249 

930 39249 

Proposed  Rules: 

831 38210 

842 38210 

870 38210 

890 38210 


7  CFR 

927 

9X 

1280 

1467. ..39254 


39634 

39637 

39249 

Proposed  Rules: 


1033 39871 

8  CFR 

100 38341 

103 38341,39255 

212 39255 

236 38341,39255 

238 39255 

239 39255 

240 39255 

241 39255 

245a103 : 38341 

274a 38341 

287 39255 

299 38341 

Proposed  Rules: 

241 .: 


.38324 


9  CFR 

77 


.38841 


10  CFR 

72 39260 

430 38324 

Proposed  Rules: 

50 38427 


11  CFR 

100 

104 

113 


.38353 
.38353 
.38353 


12  CFR 

25 38844 

208 38844 

369...." 38844 

Ch.  IX 39791 

1710 38361 

Proposed  Rules: 

550 39886 

551 39886 

702 38431 

741 38431 

747 38431 


13  CFR 

Proposed  Rules: 

121 


.39311 


14  CFR 

23 39261,39262,39264 

39 38193,  38371,  38587. 

38849,  38852,  39265,  39267, 

39843,  39844 

71 39473 

97 38195,38197 

1260 38855 

Proposed  Rulssi 

39 38212,  39311,  39314, 

39640,  39900 


15  CFR 

732 

734 

738 

740 

742 

748 

770 

772 

774 

Proposed  Rules: 
50 


.38855 
.38855 
.38855 
.38855 
.38855 
.38855 
.38855 
.38855 
.38855 

.38445 


16  CFR 

305 


.39269 


17  CFR 

3 38869 

11 39473 

40 38379 

Proposed  Rules: 

240 38610,  39642,  39647 

18  CFR 

35 39272 

Proposed  Rules: 

284 39315 
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19CFR 

10 39286 

12 38877 

PropoMd  Rulw: 

133 39321 

141 39322 

151 39322 

201 38614 

204 38614 

206 38614 

207 38614 

20CFR 

416 38381 

Pnnxuxl  RutoK 

404 39904 

416 39904 

21CFR 

822 38878 

PropoMd  Rules: 

101 38913 

22CFR 

41. 38892 

42 38892 

24CFR 

200 39238 

26CFR 

1 38199 

PropOMd  RuIm: 

1 38214 

41 38913 

48 38913 

145 38913 

301 39915 

27CFB 

PropoMd  Rul«s: 

4 38915 

28CFR 

PropoMdRuiM: 

16 39838 

29CFR 

PropoMd  Rules: 

35 39830 


30CFR 

18 38384 

44 38384 

46 38384 

48 38384 

49 38384 

56 38384 

57 38384 

70 38384 

71 38384 

75 38384 

90 38384 

917 :. 39290 

Proposed  Ruiss: 

917 38446.  38621,  38917. 

38919 

32CFR 

Prop096Ct  RuIm: 

320 38448 

806b 38450 

33CFR 

1 38386 

117 38388 

165 38389,  38390,  38394, 

38590,  38593,  38595,  39292. 

39294,  39296,  39299,  39597, 

39598,  39600,  39846,  39848, 

39850,  39852 

Proposed  Rules: 

110 38625 

165 38451.  39917,  39919, 

39922,  39924 

36CFR 

1230 39473 

39CFR 

20 38596 

40CFR 

51 39602 

52 38396.  38894,  39473, 

39616,  39619,  39854,  39856. 
39858 

61 39622 

62 39628 

63 38200,  39301,  39622, 

39794,  40044 


70 39630 

71 38328 

80 38338,  38398 

144 38403,  39584 

146 38403 

180 38407.  38600 

271 38418 

PrmmMfl  Ruteft: 

52 38218.  38453,  38626. 

38630,  38924,  39658,  39659, 
39926,  39927 

61 39661 

62 39661 

63 38810.  39324,  39661 

70 39662 

80 38453 

141 38222 

258 39662 

260 39927 

261 39927 

300 39326 

413 38752 

433 38752 

438 38752 

463 38752 

464 38752 

467 38752 

471 38752 

41  CFR 

Ch:  301 38604 

101-9 38896 

101-192 38896 

43  CFR 

422 .'. 38418 

3730 38203 

3820 38203 

3830 38203 

3850 38203 

46  CFR 

502 39858 

503 39858 

515 39858 

520 39858 

530 39858 

535 39858 

540 39858 

550 39858 

551 39858 


555 39858 

560 „ 39858 

47  CFR 

2..... 39307,*39862 

15..... 38903,39632 

25 39307,  39308,  39862 

g4  39863 

73 38206,  38207,  38423, 

39864 
87 39862 

Proposed  Rules: 

54 39929 

73 38244,  38456,  38924, 

39932,  39933,  39934,  39935 

48  CFR 

Proposed  Rules: 

29 38552 

31 40136 

52 38552 

1813 38904 

1847 38908 

1852 38904.  38909 

49  CFR 

571 38704 

590 38704 

595 38423 

624 40100 

50  CFR 

11 38208 

16 39865 

37..' 38208 

635 39869 

648 38608,  38909 

660 39632 

PropoMd  RuIm: 

17 39106.  39206,  39936 

18 39668 

20 40128 

223 38459,39328 

224 39328 

226 39106 

648 39329 

660 38245,  39330 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  akJ 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  11,  2002 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Dellulose  products 
manufacturing;  published 
6-11-02 
>>|l^  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Rhode  Island;  published  4- 
12-02 
Air  quality  implementation 

plans;  VAVapproval  and 

promulgation;  various 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

Nevada;  published  4-12-02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  and  watenways  safety: 

Houston  and  Galveston 

^ ports,  TX;  security  zones; 
published  6-11-02 
ike  Erie,  Perry,  OH; 
security  zone;  published 
6-11-02 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 
Alcoholic  beverages: 
Denatured  alcohol  and  rum; 
distribution  and  use; 
published  4-12-02 
Correction;  published  4- 
26-02 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Texas  (splenetic)  fever  in 
cattle — 

State  and  area 
classifications; 
comments  due  by  6-17- 
02;  published  4-16-02 
(FR  02-09209] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Overtime  services  relating  to 
imports  and  exports: 


Fee  increases;  comments 
due  by  6-21-02;  published 
4-22-02  [FR  02-09827] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation — 
Mid-Atlantic  Exclusive 
Economic  Zone;  closure 
to  large-mesh  gillnet 
fishing;  comments  due 
by  6-19-02;  published 
3-21-02  [FR  02-06772] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 
Bering  Sea  and  Aluetian 

Islands  groundfish  and 

Gulf  of  Alaska 

groundfish;  Steller  sea 

lion  protection 

measures;  comments 

due  by  6-17-02; 

published  5-16-02  [FR 

02-12278] 
Gulf  of  Mexico  stone  crab; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09520] 
Magunuson-Stevens  Act 
provisions — 
Domestic  fishing;  general 

provisions;  comments 

due  by  6-17-02; 

published  4-18-02  [FR 

02-09462] 

West  Coast  States  and 

Western  Pacific 

fisheries — 

Western  Pacific  pelagics; 
comments  due  by  6-20- 
02;  published  5-6-02 
[FR  02-11026] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Trademart<s: 
Paper  forms  use  for 
submission  of  registration 
applications  and  other 
documents;  processing 
fee;  comments  due  by  6- 
17-02;  published  5-17-02 
[FR  02-12156] 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Foster  Grandparent  Program; 
amendments;  comments  due 
by  6-17-02;  published  4-17- 
02  [FR  02-09200] 

Senior  Companion  Program; 
amendments;  comments  due 
by  6-17-02;  published  4-17- 
02  [FR  02-09199] 


DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program— 
Deductibles  waiver  and 

prime  enrollment  period 

clarification;  comments 

due  by  6-17-02; 

published  4-18-02  [FR 

02-09244] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Generator  interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  6-17-02;  published 
5-2-02  [FR  02-10663] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs- 
Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  [FR  02-12281] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  pennlts 
programs — 

Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  [FR  02-12282] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
6-19-02;  published  5-20- 
02  [FR  02-12410] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
6-19-02;  published  5-20- 
02  [FR  02-12411] 
Louisiana;  comments  due  by 
6-19-02;  published  5-20- 
02  [FR  02-12616] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maine;  comments  due  by  6- 
19-02;  published  5-20-02 
[FR  02-12469] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Maine;  comments  due  by  6- 

19-02;  published  5-20-02 

[FR  02-12470] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  6-19-02;  published  5- 
20-02  [FR  02-12414] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  comments  due 
by  6-19-02;  published  5- 
20-02  [FR  02-12415] 
Utah;  comments  due  by  6- 
19-02;  published  5-20-02 
[FR  02-12412] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Utah;  comments  due  by  6- 
19-02;  published  5-20-02 
[FR  02-12413) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Radiation  protection  programs: 
Rocky  Flats  Environmental 
Technology  Site — 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  lsolatk>n  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  6-19- 
02:  published  5-20-02 
[FR  02-12684] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  6-17-02;  published 
5-16-02  [FR  02-12145] 
Water  supply: 
National  primary  drinking 
water  regulations- 
Agency  review  results; 
comments  due  by  6-17- 
02;  published  4-17-02 
[FR  02-09154) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
California;  comments  due  by 

6-17-02;  published  4-29- 

02  [FR  02-10479] 
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Michigan;  comments  due  by 
6-17-02;  published  4-29- 
02  (FR  02-10478] 

Pennsylvania;  comments 
due  by  6-17-02;  published 
4-29-02  [FR  02-104761 

Vemnont;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10477] 
Television  broadcasting: 

Cable  modem  service;  high- 
speed Internet;  broadband 
access  over  cable  and 
other  facilities:  appropriate 
regulatory  treatment; 
comments  due  by  6-17- 
02;  published  4-17-02  [FR 
02-09102] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 
.  Administrative  errors 

correction,  expanded  and 
continuing  eligibility,  death 
benefits,  and  loan 
'  program — 
Uniformed  Services 
Employment  and 
Reemployment  Rights 
regulations,  etc.; 
comments  due  by  6-17- 
02;  published  5-17-02 
[FR  02-12344] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Color  additives: 
Sodium  copper  chlorophyllin; 
comments  due  by  6-19- 
02;  published  5-20-02  [FR 
02-12544] 

INTERIOR  DEPARTMENT 
nsh  and  Wildlife  Sarvic* 

Endangered  and  threatened 

species: 

Florida  manatee;  protection 
areas;  comments  due  by 
6-17-02;  published  4-16- 
02  [FR  02-09224] 
Migratory  bird  hunting: 

Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
meetings;  comments  due 
by  6-21-02;  published  6- 
11-02  [FR  02-14664] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcemant  Office . 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by  6- 

17-02;  published  5-17-02 

[FR  02-12463] 
Kentucky;  comments  due  by 

6-20-02;  published  6-5-02 

[FR  02-14077] 


Utah;  comments  due  by  6- 
17-02;  published  5-17-02 
[FR  02-12459] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Immigration  detainees  in 
non-Federal  facilities; 
public  disclosure  of 
information;  comments 
due  by  6-21-02;  published 
4-22-02  [FR  02-09863] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Student  and  Exchange 
Visitor  Information 
System;  F,  J,  and  M 
nonimmigrants;  information 
retention  and  reporting; 
comments  due  by  6-17- 
02;  published  5-16-02  [FR 
02-12022] 

Correction;  comments  due 
by  6-17-02;  published 
5-24-02  [FR  C2-12022] 

PERSONNEL  MANAGEMENT 
OFHCE 

Pay  administration: 
Premium  pay  limitations; 
comments  due  by  6-18- 
02;  published  4-19-02  [FR 
02-09537] 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Electronic  filing  of 

documents  over  Internet; 
•    comments  due  by  6-21- 

02;  published  5-21-02  [FR 

02-12644] 

SMALL  BUSINESS 
ADMINISTRATION 

New  Maritets  Venture  Capital 
Program: 

Miscellaneous  amendments; 
comments  due  by  6-19- 
02;  published  5-20-02  [FR 
02-12198] 
Small  business  investment 
companies: 

Small  business  concern, 
control;  sale  of  equity 
securities  in  portfolio 
concem  to  competitor  of 
that  portfolio  concem; 
comments  due  by  6-17- 
02;  published  5-17-02  [FR 
02-12466] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Small  arms  ammunition 
manufacturing; 
comments  due  by  6-19- 
02;  published  6-7-02 
[FR  02-14246] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 


l-lematological  disorders  and 
malignant  neoplastic 
diseases;  medical  criteria 
evaluation;  comments  due 
by  6-17-02;  published  4- 
18-02  [FR  02-09468] 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
INTELSAT;  addition  as 
international  organization 
Clarification  of  status  of 
organization  and 
personnel  affected; 
comments  due  by  6-17- 
02;  published  4-17-02 
[FR  02-08549] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Minnesota;  comments  due 
by  6-17-02;  published  4- 
16-02  [FR  02-09108] 
Ports  and  waterways  safety: 
Chicago  Captain  of  Port 
Zone,  Lalce  Michigan,  IL; 
security  zones;  comments 
due  by  6-21-02;  published 
5-22-02  [FR  02-12734] 
Manchester  Bay,  MA;  safety 
zone;  comments  due  by 
6-17-02;  published  5-17- 
02  [FR  02-12421] 
Milwaukee  Captain  of  Port 
Zone,  Wl;  safety  zones; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09417] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  6- 

17-02;  published  4-17-02 

[FR  02-09173] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

6-17-02;  published  4-18- 

02  [FR  02-09390] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Bombardier;  comments  due 

by  6-19-02;  published  5- 

20-02  [FR  02-12518] 
Diamond  Aircraft  Industries 

Gmbl-I;  comments  due  by. 

6-17-02;  published  5-20- 

02  [FR  02-12519] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administratiop 
Airworthiness  directives: 


Enstrom  Helicopter  Corp.; 
comments  due  by  6-17- 
02;  published  4-17-02  [FR 
02-09144] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Glaser-Diri(s  Flugzeugbau 
GmbH;  comments  due  by 
6-17-02;  published  5-20- 
02  [FR  02-12520] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Gulfstream;  comments  due 
by  6-21-02;  published  5- 
22-02  [FR  02-12516] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  6-17-02;  published 
4-18-02  [FR  02-09394] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  documentation: 
Fishery  endorsement;  U.S.- 
flag  vessels  of  100  feet  or 
greater  in  registered 
length;  comments  due  by 
6-17-02;  published  4-16- 
02  [FR  02-09005] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction    - 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.  gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomn  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1840/P.L.  107-185 

To  extend  eligibility  for 
refugee  status  of  unmarried 


sons  and  daughters  of  certain 
Vietnamese  refugee's.  (May 
30,  2002;  116  Stat.  587) 

H.R.  4782/P.L.  107-186 

To  extend  the  authority  of  the 
Export-Import  Bank  until  June 
14,  2002.  (May  30,  2002;  116 
Stat.  589) 
Last  List  M&y  31,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 


subscribe,  go  to  tjttp:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Ilst8erv@llstserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  IDocuments  Publications  Order  Form 


PU8LOTX»e  •  OSVXCN^  •  afCmONC  PfCOUCIS 


Altar  Ptocmotiq  Codv 

♦7917 

I I   I ES,  please  send  me 


Charg»  your  ordtr. 

It'B  Emy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  2001/2002, 


S/N  069-000-00134-3  at  $41  ($51.25  foreign)  each. 
Total  cost  of  my  order  is  $ Price  indodes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Metlmd  of  Payment: 

I I  Gieck  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addiess/aiteniion  line 


Street  address 


LJ  visa       O  MasterCard  Account 


-D 


City,  Stale.  ZIP  code 


Daytime  phone  including  area  code 


1  1  1  1    1      1        1  1  III 

I'll         (rn»dit  rant  Mniration  rfatp)                     ..».,.  i.^rf^.f 

Authorizing  signature 


9l«l 


Purchase  order  number  (optional) 


VES     NO 


r-«T     DD 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


/^^c^/Zf?  V^Ts/ 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 


William  J.  Clinton 

1993 

(Book  I) tSl.OO 

1993 

(Book  II) $51.00 

1994 

(Book  I) tS6.00 

1994 

(Book  n) tS2.00 

199S 

(Book  I) $60.00 

1995 

(Bookn) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  t) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n)  $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  U) $75.00 

2000-2001 

(Book  I) $68.60 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  in)  $76.00 

Published  by  the  OfRce  of  the  Federal  Roister, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Siiperintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh,  PA  (»«  mk) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


Printed  on  recycled  paper 


y 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


6-12-02 
VoL  67 


No.  113 


Wednesday 
June  12,  2002 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 

OFFICIAL  BUSINESS 
Penolty  for  Privotp  Use  S300 


PERIODICALS 

Postage  and  Fees  Paid 

U  S  Government  Printing  Oftice 

(ISSN  0097-6326)' 


A  FR        BELlHdOOfi  nB     03 
BELL   a  HOWELL 
B0NN3E   C0LV3N 
300  N  ZEEB  RD 
P»NN  ARBOR  m      48305 

54 


B 


4Bn 


OL 


67 


3S 


13 


JE 


12 


02 


\/ll 


6-12-02 

VoL  67        No.  113 

Pages  40137-40580 


Wednesday 
June  12,  2002 


n 


Federal  Register /Vol.  67,  No.  113 /Wednesday,  June  12,  2002 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  onicial  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  ft'om  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  CTaphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rraister  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Reg^er 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or  . 
$10.00  for  each  group  ofpages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


® 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(Toll-Free) 


202-523-5243 
202-523-5243 


What's  NEW! 

Federal  Regist^  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://listserv.access.gpo.gov  and  select: 

Online  mailing  list  archives 
PEDREGTOC-L 
Join  or  leave  the  list 
Then  follow  the  instructions. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1 .  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  July  23.  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  EX] 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

in^(M^edTeg.naTQ.%ov 


Printed  on  recycled  paper. 


m 


Contents 


Federal  Register 

Vol.  67.  No.  113 

Wednesday,  June  12,  2002 


Administration  on  Aging 

See  Aging  Administration 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Performance  Outcome  Measures  Project,  40303 

Agriculturai  Researcli  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40264 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

See  Rural  Utilities  Service 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge  determinations: 
Uniformed  Aviation  Industry  Contract  Technical 
I        Specialists  at  Ladd  Field,  AK,  to  test  Army  Air  Force 
airplanes  (2/1/42-2/22/44),  40280 
Meetings: 
I  IScientific  Advisory  Board,  40280 

Animai  and  Plant  Health  Inspection  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40264-40266 

Army  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  40280-40282 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Attention-Deficit  Hyperactivity  Disorder;  population- 
based  research  projects,  40303-40306 
3irth  defects — 

Neural  Tube  Defects-Affected  Pregnancies  Recurrence 
Educational  and  Prevention  Program,  40307-40308 
State  assessment  initiatives,  40309-40316 

dfilldren  and  Families  Administration 

See  Community  Services  Office 


Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Ohio  River,  Shippingport,  PA;  security  zone,  40162- 
40164 
PROPOSED  RULES 
Pollution: 
Salvage  and  marine  firefighting  requirements:  tank 
vessels  carrying  oil;  response  plans 
Meetings.  40254-40255 


Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  40277- 
40278 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Riu-al  Community  Development  Activities  Program, 
40529-40551 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Navy  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Worldwide  TRICARE  Transitional  Health  Care 
Demonstration  Project,  40278-40279 
Meetings: 

Defense  Intelligence  Agency  Advisory  Board,  40279 

Science  Board,  40279-40280 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40283-40284 
Submission  for  0MB  review;  comment  request,  40284 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Abbott  Laboratories,  40339 

Celestica,  40339 

Flextronics  International,  40339-40340 

Goodyear  Tire  &  Rubber  Co.,  40340 

Northeast  Bleach  &  Dye,  Inc.,  40340-40341 

Paul  Flagg  Leather  Co.,  40341 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

G&L  Service  Co.,  North  America  (USA),  Inc..  40338 

Mac  Specialties  Ltd.,  40339 
NAFTA  transitional  adjustment  assistance: 

Mansfield  Plumbing  Products,  Inc.,  40342 

Optek  Technology,  Inc.,  40342-40343 

Pittsburgh  Annealing  Box  Co.,  LLC,  40343 
Applications,  hearings,  determinations,  etc.: 

Pittsburgh  Logistics  Systems,  40341-40342 

Quark,  Inc.,  40342 

VF  Playwear,  Inc.,  40342 

Energy  Department 

NOTICES 

Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Hanford  Site,  WA,  40284-40285 


IV 


Federal  Register/Vol.  67,  No.  113 /Wednesday.  June  12,  2002 / Contents 


Natural  gas  exportation  and  importation: 
Michigan  Consolidated  Gas  Co.  at  al.,  40285-40286 

Environmental  Protection  Agerwy 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Phosphoric  acid  manufacturing  and  phosphate  fertilizers 

production  plants,  40577-40579 
Primary  copper  smelting,  40477-40506 
Air  pollution  control;  new  motor  vehicles  and  engines: 

Tier  2/gasoline  sulphur  regulations,  40169-40185 
Air  programs: 
Acid  Rain  and  Nitrogen  Oxides  Budget  Trading  Programs; 
definitions  and  continuous  emission  monitoring 
provisions;  revisions,  40393-40476 
Hazardous  waste  program  authorizations: 

Nevada.  40229-40232 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricidtural  commodities: 
Carboxin,  40211-40219 
Carfentrazone-ethyl,  40203-40211 
Spinosad,  40196-40203 
Triflumizole,  40219-40229 
Triflusulfuron  methyl,  40189-40196 
Vinclozolin,  40185-40189 
PROPOSED  RULES 
Air  pollution  control;  new  motor  vehicles  and  engines: 

Tier  2/gasoline  sulphur  regulations,  40256-40260 
Hazardous  waste: 
Cathode  ray  tubes  and  mercury-containing  equipment, 
40507-40528 
Hazardous  waste  program  authorizations: 

Nevada,  40260 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  40286- 
40288 
Meetings: 
Science  Advisory  Board,  40288-40290 
Terrestrial  field  dissipation  workshop,  40290 
Pesticide,  food,  and  feed  additive  petitions: 

Interregional  Research  Project  (No.  4),  40292-40293 
Pesticide  registration,  cancellation,  etc.: 

JP  BioRe^ators,  Inc.,  40291^0292 
Pesticides;  emergency  exemptions,  etc.: 

Tebufenozide,  40293-40295 
Radiation  protection  programs: 
Hanford  Site,  WA— 
Transuranic  radioactive  waste  for  disposal  at  Waste 
Isolation  Pilot  Plant;  waste  characterization 
program  doc\iments  availability,  40295-40296 
Reports  and  guidance  dociunents;  availability,  etc.: 
Food  Quality  Protection  Act — 
Difenzoquat  and  diquat  dibromide;  tolerance 
reassessment  decisions,  40296-40298 
Sewage  sludge: 

Use  or  disposal  standards,  40553-40576 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Rockaway  Township  Wellfield  Site,  NJ,  40298 
Velsicol/Hardeman  County  Landfill  Site,  TN,  et  al., 
40298-40299 


Executive  Office  of  tlie  President 

See  Presidential  Documents 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Eurocopter  France,  40145-40149 

Honeywell,  40141-40143 

Pratt  &  Whitney,  40143-40145 
PROPOSED  RULES 
Airworthiness  directives: 

General  Electric  Co.,  40239-40249 

McDormell  Douglas,  40249-40252 
Colored  Federal  airways,  40252-40253 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Fuel  tank  ignition  source  prevention  guidelines,  40371- 
40372 

High  density  traffic  airports;  reservations  for  imschediUed 
flights;  correction,  40372 
Aeronautical  land-use  assurance;  waivers: 

Elmira-Coming  Regional  Airport,  NY,  40372-40373 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  40373 
Exemption  petitions;  simimary  and  disposition,  40374 
Meetings: 

Aviation  Rulemaking  Advisory  Committee.  40374-40375 
Technical  standard  orders: 

Recorder  independent  power  supply,  40375 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  40299-40300 

Federal  Highway  Administration 

RULES 

Payment  procedures: 
Engineering  and  design  related  services  contracts; 
administration,  40149-40157 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  40300 

Ocean  transportation  intermediary  licenses: 
Districargo,  Inc.,  et  al.,  40300 
Kerry  Freight  (USA)  Inc.  et  al.,  40300-40301 
McCollister's  Transportation  Systems,  Inc.,  40301    ■ 

FIsti  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Hanford  Reach  National  Monument/Saddle  Moimtain 
National  Wildlife  Rehige,  WA,  40333-40337 

Food  and  Drug  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Medical  Devices  Advisory  Committee — 
Public  advisory  panels  or  committees;  nonvoting 
consumer  interests  representatives,  40316 
Meetings: 

Arthritis  Advisory  Conmiittee,  40316-40317 
Reports  and  guidance  documents;  availability,  etc.: 
Commodities  with  vinclozolin  residues;  trade  policy 

channels,  40317-40318 
Medical  devices — 
Implantable  middle  ear  hearing  device,  40318 


Federal  Register/Vol.  67.  No.  113 /Wednesday,  June  12,  2002 / Contents 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas 

I  j      Kiewit  Offshore  Services,  Ltd.;  offshore  drilling 

I I  platforms  manufacturing  facility,  40269 


Forest 


Service 

NOTICES 
Meetings: 
Resource  Advisory  Conmiittees — 
Del  Norte  County,  40266-40267 
Trinity  County,  40266 

General  Services  Administration 

NOTICES 

Acquisition  regulations: 

1  j  Household  Goods  Tender  of  Service,  40301 

Healtti  and  Human  Services  Department 

See  Aging  Administration 

See  Centers  for  Disease  Control  and  Prevention 

See  Community  Services  Office 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Grant  and  cooperative  agreement  awards: 

Association  of  American  Medical  Colleges,  40301-40302 
Meetings: 

Physical  Fitness  and  Sports,  President's  Council,  40302- 
40303 

Vital  and  Health  Statistics  National  Committee,  40303 

Healtli  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  Projects  of  National  Significance — 
Maternal  and  Child  Health  Federal  Set-Aside  Program; 
National  Child  Death  Review  Resource  Center 
Demonstration  Program,  40318-40320 

Interior  Department 

See  Fish  and  Wildlife  Service 


Internal  Revenue  Service 

RULES 

Income  taxes: 
Domestic  reverse  hybrid  entities;  treaty  guidance 
regarding  payments,  40157-40162 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40386-40388 

International  Trade  Administration 

NOTICES 
Antidimiping: 
Cold-rolled  carbon  steel  flat  products  from — 

Spain,  40269-40270 
Engineered  process  gas  turbo-compressor  systems  from- 

Japan,  40270 
Individual  quick  frozen  raspberries  from — 

Chile,  40270-40271 
Structural  steel  beams  from — 

Italy,  40273-40274. 


Spain,  40272-*40273 
Taiwan,  40271-40272 
Top-of-the-stove  stainless  steel  cooking  ware  from — 
Korea,  40274-40277 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Andean  Trade  Preference  Act;  effect  on  U.S.  economy 
and  on  Andean  drug  crop  eradication,  40337-40338 
Meetings;  Sunshine  Act,  40338 

L^bor  Departnoent 

See  Employment  and  Training  Administration 

Maritime  Administration 

PROPOSED  RULES 
Vessel  financing  assistance: 
Deposit  funds;  establishment  and  administration,  40260- 
40263 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  40267-40268 

National  Archives  and  Records  Adminiatratlon 

NOTICES 

Agency  records  schedules;  availability,  40343-40345 

National  Higliway  Traffic  Safety  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Increased  seat  belt  use  rates;  iimovative  projects,  40375- 

40381 
Model  impaired  driving  records  information  system; 

demonstration  and  evaluation,  40381-40386 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  40320-40322 
National  Heart,  Limg,  and  Blood  Institute,  40322 
National  Institute  of  Allergy  and  Infectious  Diseases, 

40323 
National  Institute  of  Dental  and  Craniofacial  Research, 

40324-40325 
National  Institute  of  Environmental  Health  Sciences, 

40324-40325 
National  Institute  of  Mental  Health,  40322-40324 
National  Institute  of  Nursing  Research,  40322-40323 
National  Institute  on  Drug  Abuse,  40325-40326 
National  Library  of  Medicine,  40326 
Scientific  Review  Center,  40326-40329 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Sea  turtle,  40232-40238 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf  of  Mexico,  and  South  Atiantic  fisheries — 
Gulf  of  Mexico  Fishery  Management  Council;  meetings, 
40263 
NOTICES 
Permits: 
Foreign  fishing,  40277 


VI 


Federal  Register / Vol.  67,  No.  113 /Wednesday,  June  12,  2002 / Contents 


National  Science  Foundation 

NOTICES 
Meetings: 
Interagency  Arctic  Research  Policy  Committee.  40345 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

40282-40283 
Privacy  Act: 
Systems  of  records,  40283 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
FirstEnergy  Nuclear  Operating  Co.,  40345-40346 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Automated  flats;  new  specifications,  40164-40169 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 

Flag  Day  and  National  Flag  Week  {Proc.  7573),  40139- 
40140 

Great  Outdoors  Week  (Proc.  7572),  40137-40138 

Public  hiealth  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

National  Toxicology  Program: 
Chemicals  nominated  for  toxicological  studies;  testing 
reconunendations;  comment  request,  40329-40333 

Rural  Utilities  Service 

NOTICES 
Meetings: 
Rural  broadband  access,  40268-40269 

Securities  and  Exdwnge  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Ameritas  Variable  Life  Insurance  Co.  et  al.,  40346- 
40350 
Order  applications — 
Lord  Abbett  Series  Fund.  Inc.,  et  al.,  40350-40356 
Options  Price  Reporting  Authority: 
Consolidated  Options  Last  Sale  Reports  and  Quotation 
Information;  Reporting  Plan;  amendments,  40356- 
40357 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  40357-40361 
National  Association  of  Securities  E)ealers,  Inc.,  40361- 

40362 
Pacific  Exchange,  Inc.,  40362-40365 
Philadelphia  Stock  Exchange,  Inc.,  40365-40366 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
West  Virginia,  40366-40367 


State  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  40367 

Statlsticai  Reporting  Service 

See  National  Agricultiutil  Statistics  Service 

Substance  Abuse  and  IMental  Health  Services 
Administration 

NOTICES 
Meetings: 
Mental  Health,  President's  New  Freedom  Commission, 
40333 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Alternative  dispute  resolution;  policy  statement,  40367- 
40371 

Treasury  Department 

See  Internal  Revenue  Service 
PROPOSED  RULES 
Privacy  Act;  implementation 
Internal  Revenue  Service,  40253-40254 

Veterans  Affairs  Department 

PROPOSED  RULES 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Aging  veterans;  speeding  appellate  review  process, 
40255-40256 
NOTICES 
Meetings: 
Rehabilitation  Research  and  Development  Service 
Scientific  Merit  Review  Board,  40388 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  40388- 
40392 


Separate  Parts  In  This  issue 

Part  II 

Environmental  Protection  Agency,  40393-40476 

Part  ill 

Environmental  Protection  Agency,  40477-40506 

Part  IV 

Environmental  Protection  Agency,  40507-40528 

PartV 

Children  and  Families  Administration,  Commimity  Services 
Office,  40529-40551 

Part  VI 

Environmental  Protection  Agency,  40553-40576 

Part  VII 

Environmental  Protection  Agency,  40577-40579 


Federal  Register/ Vol.  67,  No.  113 /Wednesday.  June  12,  2002 / Contents 


vn 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recentiy  enacted  public  laws. 


To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


Vffl 


Federal  Register /Vol.  67,  No.  113 /Wednesday,  Jtine  12,  2002  /  Contents 


40137 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR 


Federal  Register 

Vol.  67,  No.  113 

Wednesday,  June  12,  2002 


^ 


7572 >«)137 

7573 40139 

14  CFR 

39  (4  documents) 40141, 

40143.  40145,  40147 
Propoted  Rules: 

39  (2  documents) 40239, 

40249 
71 40252 

23  CFR 

172 40149 

26  CFR 

1 4Q157 

31  CFR 

Propo— d  RuIm: 

1 40253 

33  CFR 

165 40162 

Propo—d  Rules: 

155 40254 

38  CFR 
Propoeed  Rules: 

20 40255 

39  CFR 

111 40164 

40  CFR 

63  (2  documents) 40478, 

40578 

72 40394 

75 40394 

80 40169 

180  (6  documents) 40185, 

40189,  40196,  40203,  40211, 
40219 

271 40229 

Pfopoeed  Rulee: 

80 40256 

260 40508 

261 40508 

264 40508 

288 40508 

270... 40508 

271 40260 

273 40508 

46  CFR 

Proposed  Ruws! 

298 40260 

50  CFR 

660 40232 

Propoeed  Rulee: 

622 40263 


tie  3— 
The  President 


Presidential  Documents 


Proclamation  7572  of  June  7,  2002 
Great  Outdoors  Week,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  Great  Outdoors  Week,  oiu-  Nation  celebrates  the  wonderful  legacy 
of  oxii  parks,  forests,  wildlife  refuges,  recreation  areas,  and  other  public 
lands  and  waters.  Protection  of  many  of  these  special  places  started  with 
initiatives  begun  by  President  Theodore  Roosevelt.  He  established  a  commit- 
ment to  conservation  that  we  continue  today.  President  Roosevelt  believed 
that,  "The  nation  behaves  well  if  it  treats  the  natural  resources  as  assets 
which  it  must  turn  over  to  the  next  generation  increased;  and  not  impaired 
in  value."  As  we  enjoy  the  many  benefits  of  our  great  outdoors,  we  also 
must  renew  our  individual  and  collective  dedication  to  natiu-al  resoiu-ce 
conservation. 

Across  our  Nation,  federally  managed  lands  comprise  nearly  one  out  of 
every  three  acres.  Thousands  of  recreation  sites  nationwide  are  managed 
by  Federal  agencies.  These  agencies  work  to  make  it  easier  for  all  people 
to  enjoy  our  natural  resources.  "Recreation  One-Stop"  provides  information 
on  the  Internet  to  help  Americans  find  and  experience  the  land  we  love. 
In  addition,  through  increases  in  appropriations,  fees  paid  by  visitors,  and 
partnerships  with  non-profits,  communities,  and  businesses,  we  are  address- 
ing and  reversing  years  of  neglect. 

Americans  have  a  special  appreciation  for  the  great  outdoors.  Each  year, 
thousands  of  hard-working  volunteers  contribute  millions  of  hours  to  omr 
parks  and  other  sites.  They  build  trails,  act  as  campground  hosts,  staff 
visitor  centers,  serve  as  interpreters,  clean  shorelines,  and  introduce  children 
to  safe  and  healthful  outdoor  fun.  Their  efforts  enhance  the  enjoyment 
of  those  who  visit  our  parks  each  year.  My  call  to  service  through  the 
USA  Freedom  Corps  will  help  energize  volunteerism  on  these  Federal  lands. 
In  addition,  my  Administration's  new  Cooperative  Conservation  Initiative 
will  provide  millions  of  dollars  to  help  citizens  imdertake  conservation 
projects  on  public  lands. 

The  events  of  September  11  have  reminded  us  of  our  deep  and  abiding 
love  for  our  homeland.  And  our  natural,  historic,  and  cultural  sites  have 
played  an  important  role  since  that  tragic  day,  serving  as  places  for  many 
Americans  to  reflect  upon  life  and  renew  their  hope.  During  Great  Outdoors 
Week,  I  encourage  all  Americans  to  experience  and  celebrate  our  wonderful 
natural  heritage. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Jime  9  through  June 
15,  2002,  as  Great  Outdoors  Week.  I  call  on  all  Americans  to  observe  this 
week  with  safe  and  wholesome  outdoor  recreational  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  June,  in  the  year  of  ovir  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


U^ 


(FR  Doc.  02-14974 
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Presidential  Documents 


Proclamation  7573  of  June  7,  2002 

Flag  Day  and  National  Flag  Week,  2002 

By  the  President  of  the  United  States  pf  America 

A  Proclamation 

The  American  flag  is  a  beacon  of  hope,  a  symbol  of  enduring  freedom, 
and  an  emblem  of  unity.  Many  have  given  their  lives  in  its  defense,  and 
countless  men  and  women  have  worked  to  ensure  that  Old  Glory  continues 
to  stand  for  the  ideals  of  freedom,  justice,  and  equal  opportimity  for  all. 
Our  flag  symbolizes  the  purpose  and  resolve  of  our  Nation,  first  expressed 
by  our  Founders  who  triimiphed  against  great  odds  to  establish  this  country. 

Today,  as  we  face  the  challenges  of  a  new  era,  our  flag  reminds  us  that 
freedom  will  prevail  over  oppression  and  that  good  will  overcome  evil. 
Following  the  attacks  of  September  11,  Americans  embraced  a  renewed 
sense  of  the  meaning  and  purpose  of  our  flag.  The  imforgettable  images 
of  our  Nation's  colors  flying  defiantly  over  the  debris  of  the  World  Trade 
Center  inspired  our  country  with  a  healing  hope,  uniting  our  people  in 
purpose  and  consoling  those  who  had  suffered  great  loss.  At  the  Pentagon, 
an  American  flag  was  hung  from  the  building's  damaged  walls,  expressing 
our  collective  resolve  to  rebuild  and  move  forward.  And  earlier  this  year, 
during  the  Opening  Ceremonies  of  the  Winter  Olympic  Games  in  Salt  Lake 
City,  Americans,  joined  by  peace-loving  people  from  around  the  world, 
paid  tribute  to  the  tattered  flag  that  had  been  recovered  from  the  ruins 
of  the  World  Trade  Center. 

As  we  reflect  on  what  our  flag  represents,  we  recall  the  words  of  President 
Woodrow  Wilson,  who  said  just  weeks  before  the  onset  of  World  War 
I:  "My  dream  is  that,  as  the  years  go  on  and  the  world  knows  more  and 
more  of  America,  it  .  .  .  will  turn  to  America  for  those  moral  inspirations 
which  lie  at  the  basis  of  all  freedom  .  .  .  that  America  will  come  into 
the  full  light  of  the  day  when  all  shall  know  that  she  puts  human  rights 
above  all  other  rights,  and  that  her  flag  is  the  flag,  not  only  of  America, 
but  of  humanity." 

The  flag  that  inspired  Francis  Scott  Key  to  write  our  National  Anthem 
188  years  ago  still  energizes  and  inspires  the  American  spirit.  Since  Sep- 
tember 11,  we  have  seen  our  Nation's  flag  appear  everywhere — on  cars 
and  clothing,  houses  and  hard  hats — showing  our  country's  commitment 
to  always  remember  those  who  lost  their  lives  and  to  remain  unremitting 
in  the  pursuit  of  justice. 

Today,  in  Afghanistan  and  around  the  world,  brave  men  and  women  are 
serving  under  our  flag,  fighting  to  preserve  freedom  and  win  the  war  against 
terrorism.  All  Americans  are  profoundly  grateful  for  their  service  and  their 
sacrifice.  We  also  recognize  and  commend  the  contributions  of  our  veterans 
who  have  bravely  defended  our  Nation's  founding  principles  throughout 
our  history.  The  image  of  six  marines  raising  the  flag  on  the  top  of  Mount 
Suribachi  at  Iwo  Jima  will  always  remind  us  that  the  struggle  for  liberty 
is  a  story  of  courage,  sacrifice,  and  commitment  to  the  unshakeable  belief 
in  fi-eedom's  promise. 

On  Flag  Day,  we  remember  the  struggles  and  successes  for  which  our  flag 
stands.  And  we  look  to  the  flag  as  an  everlasting  symbol  of  our  commitment 
to  a  world  of  peace,  a  Nation  of  principle,  and  a  people  of  unity. 
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To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  joint  resolution 
approved  August  3,  1949,  as  amended  (63  Stat.  492),  designated  June  14 
of  each  year  as  "Flag  Day"  and  requested  that  the  President  issue  an  annual 
proclamation  calling  for  its  observance  and  for  the  display  of  the  Flag 
of  the  United  States  on  all  Federal  Government  buildings.  The  Congress 
also  requested,  by  joint  resolution  approved  June  9,  1966,  as  amended  (80 
Stat.  194),  that  the  President  annually  issue  a  proclamation  designating 
the  week  in  which  June  14  occurs  as  "National  Flag  Week"  and  calling 
upon  all  citizens  of  \he  United  States  to  display  the  flag  during  that  week. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  14,  2002,  as  Flag 
Day  and  the  week  beginning  Jime  9,  2002,  as  National  Flag  Week.  I  direct 
the  appropriate  officials  to  display  the  flag  on  all  Federal  Government  build- 
ings during  that  week,  and  I  urge  all  Americans  to  observe  Flag  Day  and 
National  Flag  Week  by  flying  the  Stars  and  Stripes  from  their  homes  and 
other  suitable  places.  I  also  call  upon  the  people  of  the  United  States 
to  observe  with  pride  and  all  due  ceremony  those  days  from  Flag  Day 
through  Lidependence  Day,  also  set  aside  by  the  Congress  (89  Stat.  211), 
as  a  time  to  honor  America,  to  celebrate  our  heritage  in  pulilic  gatherings 
and  activities,  and  to  publicly  recite  the  Pledge  of  Allegiance  to  the  Flag 
of  the  United  States  of  America. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  seventh  day 
of  Jime,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  l^eyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  99-NE-51-AD;  Amendment  39- 
12780;  AD  2002-12-08] 

RtN  2120-AA64 

Airworthiness  Directives;  Honeywell 
international,  Inc.  (formerly 
AlliedSignal  Inc.,  and  Textron 
Lycoming)  ALF502  and  LF507  Series 
TurlMfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Honeywell  International, 
Inc.  (formerly  AlliedSignal  Inc.,  and 
Textron  Lycoming)  ALF502  and  LF507 
series  turbofan  engines.  This 
amendment  requires  removal  from 
service  of  certain  gas  producer  turbine 
(GPT)  components  prior  to  reaching 
new,  lower  cyclic  life  limits  using 
drawdown  plans  and  replacing  with 
serviceable  parts.  This  amendment  is 
prompted  by  continuous  analysis  of 
field-returned  hardware  indicating 
smaller  service  life  margins  than 
originally  expected.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  GPT  component  failure,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  airplane. 
DATES:  Effective  July  17,  2002. 
ADDRESSES:  Information  regarding  this 
action  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

POR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 


FAA.  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712;  telephone  (562)  627-5245;  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  appUcable  to 
Honeywell  International,  Inc.  (formerly 
AlliedSignal  Inc.,  and  Textron 
Lycoming)  ALF502  and  LF507  series 
turbofan  engines  was  published  in  the 
Federal  Register  on  August  23,  2001  (66 
FR  44316).  That  action  proposed  to 
require  removal  from  service  of  certain 
GPT  components  prior  to  reaching  new, 
lower  cyclic  life  limits  using  drawdown 
plans,  and  replacing  with  serviceable 
parts. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  pjirticipate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  However,  since 
the  proposal  was  published,  the  FAA 
has  identified  the  need  for  a  few 
corrections  and  clarifications. 

Eliminate  Redundant  Part  Numbers 
(P/N's) 

Because  the  title  of  Table  3  lists  those 
turbine  spacer  P/N's  affected,  the  spacer 
P/N's  in  item  2  of  the  table  are 
redimdant  and  have  been  deleted. 

Engine  Model  Inadvertantly  Listed 

Item  3  of  Table  3,  which  is  engine 
model  ALF502R-3,  has  been  identified 
as  not  having  on  its  build  list,  spacer  P/ 
N  2-121-071-36.  Therefore,  this 
information  has  been  deleted,  and  Table 
3  has  been  renumbered  accordingly. 

Certain  Spacer  Installatioiis  Not 
Affected 

A  note  after  Table  3  has  been  added, 
to  clarify  that  this  AD  does  not  affect  the 
life  limit  of  spacers  P/N's  2-121-071- 
37-42,  installed  in  ALF502R-3  engines. 
The  life  limit  remains  at  11,600  cycles- 
since-new. 

After  careful  review  of  the  available 
data,  including  the  changes  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  1,600 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
300  engines  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  and  that  the  prorated  cost  of  the  life 
reduction  per  engine  would  be 
approximately  $7,980.  Based  on  these 
figiires,  the  total  cost  of  the  AD  to  U.S. 
operators  is  estimated  to  be  $2,394,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implication^,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action,  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-12-08  Honeywell  International,  Inc.: 

Amendment  39-12780.  Docket  No.  99- 
.  NE-51-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Honeywell  International,  Inc. 
(formerly  AlliedSignal  Inc.,  and  Textron 
Lycoming)  ALF502  and  LF507  series 
turbofan  engines  with  certain  first  turbine 
rotor  sealing  plates,  first  turbine  rotor  discs, 
and  turbine  spacers  installed.  These  engines 


are  installed  on,  but  not  limited  to. 
Bombardier  (Canadair)  CL600-1A11,  and 
British  Aerospace  BAe  146  series  and  AVRO 
146-RI  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (0  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 


AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  gas  producer  turbine  (GPT) 
component  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

Drawdown  Schedule  for  First  Turbine  Rotor 
Sealing  Plate 

(a)  Remove  fixim  service  first  turbine  rotor 
sealing  plates  according  to  the  drawdown 
plan  described  in  the  following  Table  1  of 
this  AD,  and  replace  with  serviceable  parts: 


Table  1.— First  Turbine  Rotor  Sealing  Plate 

Part  Numbers  (P/Ns)  2-121-075-15,  -21,  -27,  -28,  and  -36 


Engine  model 


(1)ALF502R,        LF507-1F, 
LF507-1H  series 


(2)  All  ALF502L  series 


and 


Cycles-in-service  since  new  (CSN) 
on  the  effective  date  of  this  AD 


(i)  Fewer  than  15,000  CSN 
(ii)  15,000  or  more  CSN 


(i)  Fewer  than  17,500  CSN 
(Ii)  17,500  or  more  CSN 


Replace 


Before  accumulating  20,000  CSN. 

Within  5,000  cycles-in-service  (CIS)  after  the  effective  date  of  this  AD 
or  at  the  next  access  after  the  effective  date  of  this  AD,  whichever 
is  eariier,  but  do  not  exceed  25,000  CSN. 

Before  accumulating  18,000  CSN. 

Within  500  CIS  after  the  effective  date  of  this  AD  or  at  the  next  ac- 
cess after  the  effective  date  of  this  AD,  whichever  is  eariier,  but  do 
not  exceed  23,000  CSN. 


Drawdown  Schedule  for  First  Turbine  Rotor      described  in  the  following  Table  2  of  this  AD, 
Disc  and  replace  with  serviceable  parts: 

(b)  Remove  from  service  first  turbine  rotor 
discs  according  to  the  drawdown  plan 


Table  2.— First  Turbine  Rotor  Disc 

P/N's  2-121-051-18,  -24,  -25,  -R35,  -36,  -37,  -44,  -R52,  and  -R55 


Engine  model 

Cycles-in-service  since  new  (CSN) 
on  the  effective  date  of  this  AD 

Replace 

• . . 

(1)  ALF502R,     LF507-1F,     and 
LF507-1H  series 

(2)  All  ALF502L  series  

(i)  Fewer  than  15,000  CSN 
(ii)  15,000  or  more  CSN 

(i)  Fewer  than  13,500  CSN 
(H)  13,500  or  more  CSN 

Before  accumulating  20,000  CSN. 

Within  5,000  CIS  after  the  effective  date  of  this  AD  or  at  the  next  ac- 
cess after  the  effective  date  of  this  AD,  whicfiever  is  eariier,  but  do 
not  exceed  25,000  CSN. 

Before  accumulating  14,000  CSN. 

Within  500  CIS  after  the  effective  date  of  this  AD  or  at  the  next  ac- 
cess after  the  effective  date  of  this  AD,  whichever  is  eariier,  but  do 
not  exceed  21,000  CSN. 

Drawdown  Schedule  for  Turbine  Spacer  the  following  Table  3  of  this  AD,  and  replace 

(c)  Remove  from  service  turbine  spacers  ^'t^  serviceable  parts: 

according  to  the  drawdown  plan  described  in 


jl)  ALF502R  series  (except  ALF502R-3,  see 
information  in  Note  2),  LF507-1F,  and 
LF507-1H  series 


• 

Federal  Register/ Vol.  67,  No.  113 /Wednesday,  June  12.  2002 /Rules  and  Regulations  40143 


Table  3.— Turbine  Spacer 

P/N's  2-121-071-36,  -37.  and  -42 


Engine  model 


2)  ALF502R  series  

3)  All  ALF502L  series 


1 1)  All  ALF502L  series 


First  turtxne  rotor  as- 
sembly P/N 


P/N  2-121-090-63. 
-64,  -65,  -fl66,  or 
-R67. 


P/N  2-121-090-41  or 
-42  or  if  rotor  as- 
sembly P/N  cannot 
be  determined. 

P/N  2-121-090-63, 
-64,  -65.  -R66. 
-R67.-91.-R92. 


P/N  2-121-090-41, 
-42  or  rf  rotor  as- 
sembly P/N  cannot 
be  determined. 


Cycles-in-service  since 
new  (CSN)  on  the  ef- 
fective date  of  this  AD 


(i)  Fewer  than  10.000 
CSN 

(11)  10.000  or  more 
CSN 


(i)  Fewer  than  13,500 
CSN 

(ii)  13,500  or  more 
CSN 


Note  2:  For  ALF502R-3  engines,  turbine 
hlMcers  P/N's  2-121-071-37/-42  are  not 
affected  by  this  drawdown  plan.  Their  life 
limit  remains  at  11,600  CSN. 

Reduced  Lifie  Limits 

(d)  Except  for  the  drawdown  provisions  of 
paragraphs  (a),  (b),  and  (c)  of  this  AD  and  the 
approvals  granted  under  the  provisions  of 
paragraph  (f)  of  this  AD,  no  first  turbine  rotor 
sealing  plates,  first  turbine  rotor  discs,  or 
turbine  spacers  may  remain  in  service 
beyond  the  cyclic  life  limits  provided  in 
paragraphs  (a),  (b),  or  (c)  of  this  AD. 

Definitions 

(e)  For  the  purposes  of  this  AD,  access  is 
defined  as  when  the  engine  has  been 
disassembled  to  where  the  affected  part  may 
be  removed. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office    " 
(LAACO).  Operators  must  submit  their 
request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  LAACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  LAACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 


Effective  Date 

(h)  This  amendment  becomes  effective  on 
July  17,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
June  5,  2002. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-14697  Filed  6-11-02;  8:45  am) 

BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-61-AD;  Amendment 
39-12778;  AD  2002-12-06] 

RIN  2120-AA64 

Airworttiiness  Directives;  Pratt  & 
Whitney  (PW)  PW2000  Series  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  certain  Pratt  & 
Whitney  (PW)  PW2000  series  turbofan 
engines.  That  AD  currently  requires 
revisions  to  the  engine  manufacturer's 
Time  Limits  section  (TLS)  to  include 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  This  action  modifies  the 


Replace 


Before  accumulating  15.000  CSN. 


Within  5,000  CIS  after  the  effective  date  of 
this  AD  or  at  ttie  next  access  after  the  ef- 
fective date  of  this  AD,  whichever  is  earlier, 
but  do  not  exceed  20.000  CSN. 

Before  accumulating  12,000  CSN. 


Before  accumulating  14,000  CSN. 


Within  500  CIS  after  the  effective  date  of  this 
AD  or  at  the  next  access  after  the  effective 
date  of  this  AD,  whichever  is  earlier,  but  do 
not  exceed  19,500  CSN. 

Before  accumulating  10,800  CSN. 


airworthiness  limitations  section  of  the 
manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements.  This  amendment  is 
prompted  by  an  FAA  study  of  in-service 
events  involving  imcontained  failures  of 
critical  rotating  engine  parts  that  has 
indicated  the  need  for  mandatory 
inspections.  The  actions  specified  by 
this  AD  are  intended  to  prevent  critical 
life-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Effective  date  July  17,  2002. 
ADDRESSES:  The  information  referenced 
in  this  AD  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Yang,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7747;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-21-09, 
Amendment  39-11941  (65  FR  65730, 
November  3.  2000),  which  is  applicable 
to  Pratt  &  Whitney  (PW)  PW2000  series 
turbofan  engines,  was  published  in  the 
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Federal  Register  on  December  27,  2001 
(66  FR  66819).  That  action  proposed  to 
modify  the  airworthiness  limitations 
section  of  the  manufacturer's  manual 
and  an  air  carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Typographical  Errors 

One  commenter  states  that  two 
typographical  errors  exist  in  the 
MANDATORY  INSPECTIONS  table  of 
the  proposal.  Disk.  LPT  4th  stage  EM 
Manual  Section  reads  72-35-41,  but 
should  read  72-53^1,  and  Disk,  LPT 
5th  stage  EM  Manual  Section  reads  72- 
32-51.  but  should  read  72-53-51. 

The  FAA  agrees.  The  typographical 
errors  are  corrected  in  the  final  rule. 

Question  Regarding  HPC  Hub 
Inspections 

One  commenter  asks  why  mandatory 
inspections  of  the  HPC  hub  are  not 
required  by  the  proposed  nUe. 

The  FAA  agrees  that  the  proposed 
rule  should  include  mandatory 
inspections  of  the  HPC  hub  (HPC 
turbine  drive  shaft  assembly).  Therefore, 
EM  Manual  Section  72-35-08  has  been 
added  to  the  final  rule  to  include 
Inspection/Check  -05  for  the  HPC 
turbine  drive  shaft  assembly. 

Economic  Effect 

One  commenter  states  that  the 
additional  cost  of  approximately  $1,200 
per  year  per  engine  visit,  for  enhanced 
disk  inspection  will  not  result  in  any 
hardship  to  the  airline  and  will  not  have 
a  significant  effect  on  the  operation.  The 
FAA  agrees. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Economic  Analysis 

The  FAA  estimates  that  724  engines 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  20  work 
hours  per  engine  to  do  the  required 
actions.  The  average  labor  rate  is  $60 
per  work  hour.  The  cost  of  the  added 
inspections  per  engine  is  approximately 
$1,200  per  year,  with  the  approximate 
total  cost  to  the  U.S.  fleet  of  $868,800 
per  year. 

Regulatory  Analjrsis 

This  final  rule  does  not  have 
federedism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


.  Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11941  (65  FR 
65730,  November  2,  2000)  and  by 
adding  a  new  airworthiness  directive, 
Amendment  39-12778,  to  read  as 
follows: 

2002-12-06  Pratt  &  Whitney:  Amendment 
39-12778.  Docket  No.  98-ANE-61-AD. 
Supersedes  AD  2000-21-09, 
Amendment  39-11941 

Applicability 

This  airworthtness  directive  (AD)  is 
applicable  to  Pratt  &  Whitney  (PW)  PW2037, 
PW2040.  PW2037M,  PW2240,  PW2337, 
PW2043,  PW2643.  and  PW2143,  series 
turt)ofan  engines.  These  engines  are  installed 
on,  but  not  limited  to  Boeing  757  series  and 
Uyushin  IL-96T  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  tp  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciHc  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  manufacturer's  Time 
Limits  section  (TLS)  of  the  manufacturer's 
engine  manual,  as  appropriate  for  PW 
PW2037,  PW2040,  PW2037M,  PW2240, 
PW2337,  PW2043,  PW2643,  and  PW2143 
series  lurbofan  engines,  and  for  air  carriers 
revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

Mandatory  Inspections 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
PW2000  Engine  Manuals  1A6231  and 
1B2412: 


Nomenclature 

Part  No. 

EM  manual 
section 

Inspection/Check 

Subtask 

Hub,  LPC  Assembly 

Disk,  HPT  1st  Stage 

Hub,  HPT  2nd  Stage  

ALL 

ALL  

ALL  

72-31-04 
72-52-02 

72-52-16 

-06 

FPI  entire  disk  per  72-52-00,  Inspection/ 

Check-02 
FPI   entire  hub  per  72-52-00,   Inspectton/ 

Check-02 

72-52-02-230-007 
72-52-16-230-007 
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Nomenclature 


Part  No. 


EM  manual 

section 

72-35-02 

-05 

72-35-03 

-04 

72-35-10 

-05 

72-35-06 

-04 

72-35-07 

-04 

72-35-08 

-05 

72-32-01 

-06 

72-53-81 

-06 

72-53-31 

-01 

72-53-41 

-01 

72-53-51 

-01 

72-53-61 

-01 

72-53-71 

-01 

Inspection/check 


Subtask 


Hub,  HPC  Front  

Disk,  HPC  Drum  Rotor  Assembly  (7-15) .. 
Disk,  HPC  Dmm  Rotor  Assembly  (16-17) 

Disk,  HPC  16th  Stage 

Disk,  HPC  17th  Stage 

HPC  Turbine  Drive  Shaft  Assembly  

LPC  Drive  Turt)ine  Shaft 

Hub,  Turbine  Rear  

Disk.  LPT  3rd  stage 

Disk,  LPT  4th  Stage 

Disk,  LPT  5th  Stage 

Disk.  LPT  6th  Stage 

Disk,  LPT  7th  Stage 


ALL 
ALL 
ALL 
ALL 
ALL 
ALL 
ALL 
ALL 
ALL 
ALL 
ALL 
ALL 
ALL 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturer's  engine  manual  to  either  part 
number  level  listed  in  the  table  above,  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §43.16  of  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  enhanced 
inspections  must  be  performed  only  in 
accordance  with  the  TLS  of  the  appropriate 
PW2000  series  engine  manuals. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector  (PMI), 
who  may  add  comments  and  then  send  it  to 
the  Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be-obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  Aviation  Regulations  (14  CFR 
121.369  (c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternatively,  certificated  air  carriers  may 


establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
h-om  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369  (c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369  (c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under  §  121.380 
(a)  (2)  (vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380  (a)  (2)  (vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
)uly  17.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
June  4,  2002. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-14695  Filed  6-11-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  . 

14  CFR  Part  39 

[Docket  No.  2001-SW-63-AD;  Amendment 
39-12775;  AD  2002-12-03] 

RIN  2120-AA64 

Airworthlnesa  Directives;  Eurocopter 
France  Model  AS332L2  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  (Eurocopter)  Model 


AS332L2  helicopters.  This  action 
requires  removing  the  main  rotor  shaft 
non-rotating  scissors  (non-rotating 
scissors)  &om  the  swashplate  balljoint 
and  inspecting  for  friction  or  play  in  the 
hinges  between  the  two  links  of  the  non- 
rotating  scissors,  or  between  the  non- 
rotating  scissors  link  and  the  flared 
housing,  and  replacing  the  non-rotating 
scissors,  if  necessary.  This  amendment 
is  prompted  by  the  discovery  of  in- 
service  damage  to  main  rotor  shaft  non- 
rotating  scissors  attachment  hinges.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  friction  on  non- 
rotating  scissors,  failure  of  the 
swashplate,  loss  of  main  rotor  pitch 
control,  and  subsequent  loss  of  control 
of  the  helicopter. 

OATES>  Effective  June  27.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  27, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  12,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
63-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9_asw_adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fi-om  American 
Eurocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460.  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663.  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
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FOR  FURTHER  INFORMATXW  CONTACT:  Jim 

Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcrafi  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5490, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L' Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
Model  AS332L2  helicopters.  The  DGAC 
advises  that  some  cases  of  in-service 
damage  to  the  main  rotor  shaft  non- 
rotating  scissors  attachment  hinge  have 
been  discovered. 

Eurocopter  has  issued  Eurocopter 
Alert  Service  Bulletin  No.  05.00.56. 
dated  February  1,  2001,  which  specifies 
a  check  of  the  non-rotating  scissors 
hinges  on  the  main  rotor  shaft  for 
evidence  of  seizure  on  the  interface  of 
the  various  tungsten-carbide  bushings  of 
the  hinges  that  may  lead  to  the  seizure 
of  a  hinge.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  AD  2001-085-01 8(A).  dated 
March  7,  2001,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  may 
be  certificated  for  operation  in  the 
United  States  at  a  future  date. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design  if  registered  in  the 
United  States.  Therefore,  this  AD  is 
being  issued  to  prevent  friction  on  the 
non-rotating  scissors,  failure  of  the 
swashplate,  loss  of  main  rotor  pitch 
control,  and  subsequent  loss  of  control 
of  the  helicopter.  This  AD  requires 
removing  the  non-rotating  scissors  from 
the  swashplate  balljoint  and  inspecting 
for  friction  or  play  in  the  hinges 
between  the  two  links  of  the  non- 
rotating  scissors,  or  between  the  non- 
rotating  scissors  link  and  the  flared 
housing,  and  replacing  the  non-rotating 
scissors  if  friction  or  play  is  detected. 
The  actions  must  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

None  of  the  Eurocopter  Model 
AS332L2  helicopters  affected  by  this 
action  are  on  the  U^.  Register.  All 


helicopters  included  in  the  applicability 
of  this  rule  are  currently  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  helicopters  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the. U.S. 
Register  in  the  future,  it  would  require 
approximately  6  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $360  per 
helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedines  hereon  are 
uimecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 


rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
63-AD."  The  postcard  will  be  date 
stamped  and  retiimed  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
xmnecessary  in  promulgating  this 
regulation;  therefore,  it  can  be  issued 
immediately  to  correct  an  imsafe 
condition  in  aircraft  since  none  of  these 
model  helicopters  are  registered  in  the 
United  States.  The  FAA  has  also 
determined  that  this  regulation  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  imder 
EK3T  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  ff  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmandKl] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-12-03    Eurocopter  France: 

Amendment  39-12775.  Docket  No. 
2001-SW-63-AD. 
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Applicability:  Model  AS332L2  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modififcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  friction  on  the  main  rotor  shaft 
non-rotating  scissors  (non-rotating  scissors), 
failure  of  the  swashplate,  loss  of  main  rotor 
pitch  control,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  For  non-rotating  scissors  with  less  than 
275  hours  time-in-service  (TIS),  before 
reaching  275  hours  TIS  and  then  at  intervals 
not  to  exceed  275  hours  TIS.  remove  the  non- 
rotating  scissors  from  the  swashplate 
balljoint  and  inspect  for  any  friction  or  play 
in  accordance  with  paragraph  2.B.1  of  the 
Accomplishment  Instructions  in  Eurocopter 
Alert  Service  Bulletin  No.  05.00.56.  dated 
February  1.  2001  (ASB). 

(b)  For  non-rotating  scissors  with  275  or 
more  hours  TIS,  within  50  hours  TIS  and 
then  at  intervals  not  to  exceed  275  hoursTlS, 
remove  the  non-rotating  scissors  from  the 
swashplate  balljoint  and  inspect  for  friction 
or  play  in  accordance  with  paragraph  2.B.1 
of  the  Accomplishment  Instructions  in  the 
<ASB. 

.    (c)  If  friction  or  play  is  present,  replace  the 
non-rotating  scissors  with  airworthy  parts. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  replacement  (if 
replacement  is  necessary)  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.1  of  Eurocopter 
Alert  Service  Bulletin  No.  05.00.56,  dated 
February  1.  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  American  Eurocopter 
Corporation,  2701  Forum  I>rive.  Grand 


Prairie.  Texas  75053-4005.  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
June  12,  2002. 

Issued  in  Fort  Worth.  Texas,  on  May  28. 
2002. 
David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-14567  Filed  6-11-02;  8:45  am] 
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OEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-60-AD;  Amendment 
39-12774;  AD  2002-12-02] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332L2  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  (ECF)  Model 
AS332L2  helicopters.  This  action 
requires  visually  inspecting  the  engine 
compartment  fire  extinguisher  bottle 
(bottle)  for  correct  placement  and 
installation  of  the  percussion  heads  and 
attachment  cartridges  and  if.  incorrectly 
installed,  making  the  necessary 
corrections.  This  action  also  requires 
marking  the  bottle's  indicating  label 
with  "Amendment  A"  after  making  the 
necessary  corrections.  This  amendment 
is  prompted  by  the  discovery  that  some 
of  the  spare  bottles  have  interchanged 
percussion  heads.  The  actions  specified 
in  this  AD  are  intended  to  prevent 
release  of  the  fire-extinguishing  agent 
into  the  vtrrong  engine  compartment, 
failure  to  extinguish  a  fire,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  June  27,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  27. 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  12,  2002. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
60AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  You  may  also 
send  comments  electronically  to  the 
Rules  Docket  at  the  following  address: 
9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive.  Grand  Prairie,  Texas  75053-4005. 
telephone  (972)  641-3460.  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel.  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663.  Fort 
Worth.  Texas;  or  at  the  Ofiice  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regulations 
Group.  Fort  Worth.  Texas  76193-0111, 
telephone  (817)  222-5355  fax  (817)  222- 
5961. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L' Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  ECF  Model 
AS332L2  helicopters.  The  DGAC 
advises  that  some  bottles  were  delivered 
as  spares  with  interchanged  percussion 
heads. 

ECF  has  issued  Alert  Telex  No. 
26.00.12.  dated  October  3.  2001  (Telex), 
which  specifies  checking  the  bottle's 
percussion  heads  and  attachment 
cartridges  to  determine  if  they  are 
interchanged.  The  Telex  states  that  if  a 
bottle  is  equipped  with  interchanged 
percussion  heads  and  has  been 
connected  in  compliance  with  the 
Aircraft  Maintenance  Manual  task 
26.21.00.051.  in  the  event  of  a  fire  in 
one  engine  compartment,  the  pilot  will 
not  be  able  to  extinguish  the  fire.  The 
Telex  specifies  procedures  for 
modifying  a  bottle  if  an  anomaly  is 
found.  The  DGAC  classified  this  Telex 
as  mandatory  and  issued  AD  No. 
T2001-471-020{A).  dated  October  5, 
2001,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pinsuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
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reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design.  Therefore,  this  AD  is 
being  issued  to  prevent  theTelease  of 
the  fire-extinguishing  agent  into  the 
wrong  engine  compartment,  failure  to 
extinguish  a  fire,  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires  the  following: 

•  Before  further  flight,  visually 
inspect  each  bottle  for  correct  placement 
and  installation  of  the  percussion  heads 
and  attachment  cartridges. 

•  Before  installing,  visually  inspect 
each  spare  bottle  for  correct  positioning 
of  the  percussion  heads  and,  if  . 
necessary,  correct  the  position  of  the 
percussion  heads. 

•  Record  "Amendment  A"  on  bottles 
that  are  correctly  installed  and  on  the 
Equipment  Log  Card  of  the  bottle. 

The  actions  must  be  accomplished  in 
accordance  with  the  Telex  described 


None  of  the  helicopters  affected  by 
this  action  are  on  the  U.S.  Register.  Non- 
U.S.  operators  under  foreign  registry 
currently  operate  all  helicopters 
included  in  the  applicability  of  this 
rule:  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensiu«  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  helicopters  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiure,  it  would  require 
approximately  1  work  hour  to  inspect 
both  bottles  and  5  work  hours  to 
reconfigure  each  bottle,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  would  be  $360  per  helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
btu'den  on  any  person.  Therefore,  notice 
and  public  procediires  hereon  are 
tmnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  siunmarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addxessed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
60- AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  ivill 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
unnecessary  in  promulgating  this 
regulation;  therefore,  it  can  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft  since  none  of  these 
model  helicopters  are  registered  in  the 
United  States.  The  FAA  has  also 
determined  that  this  regulation  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rides  Docket.  A  copy 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Ammtded] 

2.  Seetion  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-12-02    Eurocopter  France: 

Amendment  3&-12774.  Docket  No. 
2001-SW-6O-AD. 
Applicability:  Model  AS332L2  helicopters, 
with  engine  fire  extinguishing  bottle  (bottle), 
part  number  (P/N)  862690-00.  installed, 
certificated  in  any  category. 

Note  1:  Bottles  with  "Amendment  A" 
noted  on  the  bottle's  indicating  label  (lat>el) 
are  not  subject  to  the  applicability  of  this  AD. 

Note  2:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modiHed, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiBcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Before  further  flight,  unless 
accomplished  previously. 

To  prevent  release  of  the  fire-extinguishing 
agent  into  the  wrong  engine  compartment, 
failure  to  extinguish  a  fire,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Visually  inspect  each  bottle  for  correct 
connection  to  the  bottle  percussion  heads 
and  attachment  cartridges  in  accordance  with 
the  Accomplishment  Instructions,  paragraphs 
2.B.I.  through  2.B.2.2.,  of  Eurocopter  France 
Alert  Telex  No.  26.00.12,  dated  October  3. 
2001  (Telex). 

(1)  If  the  percussion  heads  and  attachment 
cartridges  are  connected  to  the  bottle 
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correctly,  record  "Amendment  A"  on  the 
bottle's  label  and  on  the  Equipment  Log  Card 
(FME)  of  the  bottle,  close  the  sliding  cowling, 
and  remove  the  access  equipment. 

(2)  If  the  percussion  heads  and  the 
attachment  cartridges  are  not  connected  to 
the  bottle  correctly,  reconfigure  each  bottle  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  2.B.4.  through 
2.B.4.4.,  of  the  Telex. 

(b)  Before  installing,  inspect  any  spare 
bottle  to  ensure  that  the  yellow  percussion 
head  is  located  below  the  pressure  gage  and 
that  the  gray  percussion  head  is  located 
opposite  the  pressure  gage. 

(1)  If  the  percussion  heads  are  properly 
located,  record  "Amendment  A"  on  the 
bottle's  label  and  on  the  FME  of  the  bottle. 

(2)  If  the  percussion  heads  are  not  located 
properly,  loosen  the  union  nuts; 
appropriately  interchange  the  percussion 
heads,  tighten  the  union  nuts  by  hand,  and 
record  "Amendment  A"  on  the  label  and  on 
the  FME  of  the  bottle. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
2.B.I.  through  2.B.2.2.,  and  paragraphs  2.B.4 
through  2.B.4.4.,  of  Eurocopter  France  Alert 
Telex  No.  26.00.12,  dated  October  3^  2001. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053- 
4005,  telephone  (972)  641-3460,  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
June  27,  2002. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  T2001-471-020(A),  dated 
October  5.  2001. 

Issued  in  Fort  Worth,  Texas,  on  May  31, 
2002. 

David  A.  Do%raey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-14568  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Admlnlatratlon 

23  CFR  Part  172 

[FHWA  Docket  No.  FHWA-98^4350] 

RIN  2125-AE45 

Admlnlatratlon  of  Englnaaring  and 
Design  Related  Services  Contracts 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
regulation  on  the  administration  of 
engineering  and  design  related  services 
contracts  in  order  to  establish 
procedures  to  be  followed  when  using 
Federal-aid  highway  funds  for  the 
procurement  of  engineering  and  design 
related  services,  materials,  equipment, 
or  supplies.  The  regulation  describes 
procurement  methods  contracting 
agencies  are  to  use  when  acquiring  these 
services  or  related  items.  This  rule 
implements  23  U.S.C.  112(b),  as 
amended,  by  requiring  States  to  award 
Federal-aid  highway  engineering  and 
design  service  contracts:  In  accordance 
with  the  provisions  of  title  IX  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  by  use  of 
equivalent  State  qualifications-based 
procedures,  or  tmless  a  State  has 
previously  established  by  statute  a 
formal  procurement  procedure  for 
engineering  and  design  related  services 
prior  to  June  9, 1998.  This  regulation 
does  not  apply  to  design-build 
contracts,  which  will  be  covered  in 
another  regulation. 
DATES:  This  rule  is  effective  July  12, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  E.  Moss,  Office  of  Program 
Administi-ation,  (HIPA-10),  (202)  366- 
4654,  or  Mr.  Steven  Rochlis.  Office  of 
the  Chief  Counsel.  (HCC-30).  (202)  366- 
1395,  FHWA,  400  Seventh  Street.  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Acce$s 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Docket  Facility.  Room  PL-401,  by  using 
the  URL:  http://dms.dot.gov.  It  is 
available  24  hours  each  day,  365  days 
each  year.  Please  follow  the  instructions 
online  for  more  information  and  help. 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  horn  the 


Government  Printing  Office's  Electronic 
Bulletin  Board  at  (202)  512-1661. 
Internet  users  may  reach  the  Office  of 
the  Federal  Register's  home  page  at 
http://www.nara.gov/fedreg  and  the 
Govenunent  Printing  Office's  web  site 
at:  http://www.access.gpo.gov/nara. 

Background 

The  FHWA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  on  July 
18,  2000,  at  65  FR  44486.  Comments 
were  received  from  12  State  DOTs.  two 
companies,  and  one  organization.  The 
regulation  on  the  administration  of 
engineering  and  design  related  service 
contracts,  23  CFR  part  172,  draws  its 
authority  from  23  U.S.C.  112.  Title  23, 
U.S.C,  section  112  references  the 
provisions  of  title  IX  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (Public  Law  92-582.  86  Stat. 
1278  (1972);  40  U.S.C.  541.  et  seq.) 
which  provides  the  qualifications-based 
procedures  to  be  followed  for  the 
selection  of  engineering  and  design 
related  services.  Section  307  of  the 
National  Highway  System  Designation 
Act  of  1995  (NHS  Act),  Public  Law  104- 
59,  109  Stat.  568,  modified  23  U.S.C. 
112  by  requiring  grantees  of  Federal-aid 
highway  funds  to  accept  indirect  cost 
rates  for  architectural  and  engineering 
firms  as  long  as  these  rates  are 
established  in  accordance  with  the 
Federal  Acquisition  Regulations  (FAR) 
(Titie  48,  Code  of  Federal  Regulations) 
and  these  rates  are  accepted  by  a 
cognizant  Federal  or  State  agency  if 
such  rates  are  not  imder  dispute.  The 
law  also  specifies  that  once  a  firm's 
indirect  cost  rate  is  accepted,  the 
grantee  shall  apply  those  indirect  cost 
rates  for  the  purposes  of  contract 
estimation,  negotiation,  administration, 
reporting,  and  contract  payment.  The 
NHS  Act  also  provided  a  period  of  time 
in  which  State  Departments  of 
TransportationlState  DOTs)  could 
adopt  statutes  to  allow  use  of  alternate 
State  procedures  other  than  those 
provided  for  in  the  NHS  Act. 

Section  1205  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Public  Law  105-178,  112  Stat.  107 
(1998).  further  modified  23  U.S.C. 
112(b)  by  removing  the  provision 
allowing  State  DOTs  to  adopt  alternate 
procedures  for  the  prociu^ment  of 
design  and  engineering  consultants. 

The  changes  inade  to  23  U.S.C.  112(b) 
by  these  two  laws,  as  well  as  provisions 
in  23  U.S.C.  106(c)  relating  to  the 
assumption  by  the  State  of 
responsibilities  of  the  Secretary  for 
project  design  and  construction,  require 
the  FHWA  to  modify  23  CFR  part  172, 
subpart  A — Prociu^ment  Procedures.  In 
addition,  the  FHWA  adds  several  new 
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tenns  to  the  definition  section  to  clarify 
existing  terms  used  in  the  reg\ilation. 

The  small  purchase  procedures 
section  is  revised  by  raising  the 
maximiun  value  for  small  purchases 
from  $25,000  to  the  value  allowed  in  41 
U.S.C.  403(11).  which  is  currently 
$100,000. 

The  references  to  Certification 
Acceptance  (CA),  and  §  172.15, 
Alternate  Procedures,  which  were 
incorporated  into  23  CFR  part  172  to 
implement  Certification  Acceptance,  are 
removed  since  Certification  Acceptance 
was  repealed  by  section  1601  of  the 
TEA-21. 

Reference  to  the  Secondary  Road  Plan 
(SRP)  and  the  Combined  Road  Plan 
(CRP)  demonstration  project,  are 
removed  since  these  programs  are  no 
longer  being  funded. 

Comments  on  Proposed  Regulation 

1 72. 1    Purpose  and  Applicability 

The  Michigan  DOT  requested  that  a 
reference  be  made  to  41  U.S.C. 
Subchapter  IV,  Procurement  Provisions, 
after  the  reference  to  the  common  grant 
rule  found  at  49  CFR  part  18.  Title  41, 
U.S.C,  Subchapter  IV,  refers  to 
contracts  made  directly  by  the  United 
States  Govenmient  and  does  not  directly 
apply  to  grants  to  States  and  Counties, 
therefore,  this  provision  was  not 
incorporated  into  the  final  rule. 

Section  172.3    Definitions 

The  Texas  DOT  requested  that  the 
term  "private  sector  engineer  and  design 
firms"  be  removed  from  the  definition 
section  since  the  term  is  not  used  in  the 
regulation.  The  FHWA  agrees  with  the 
comment  and  the  regulation  has  been 
modified  accordingly. 

Several  comments  requested  the 
retention  of  definitions  for  "fixed  fee" 
and  "prenegotiation  audit."  Although 
still  allowed,  the  regulation  no  longer 
specifies  requirements  for  the  use  of 
"fixed  fee"  contracts  or  the  use  of  a 
"prenegotiation  audit,"  but  instead 
refers  to  State  procedines.  Since  these 
terms  are  no  longer  used  in  the  final 
rule,  they  were  removed. 

The  New  York  DOT  suggested  that  in 
the  definition  of  "cognizant  agency," 
the  term  "State  agency"  is  too  broad  and 
that  the  term  "State  Highway/ 
Transportation  Agency"  would  be 
preferred.  The  generic  definition  of 
"cognizant  agency"  is  "Federal  or  State 
agency."  Some  States  may  have  audit 
divisions  that  are  not  part  of  the  State 
Highway/Transportation  Agency, 
therefore  the  FHWA  prefers  a  broader 
concept. 

Several  commenters  requested  that 
the  definition  of  "cognizant  agency"  as 


well  as  the  procedure  to  get  a  cognizant 
agency  audit  should  be  set  forth  in 
greater  detail  in  the  regiilation.  Many 
commenters  suggested  that  the  FHWA 
should  adopt  the  procedure  and 
definition  approved  by  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
Audit  Subcommittee.  The  AASHTO 
Audit  Subcommittee  stated  the 
following: 

A  "cognizant  agency"  is  any  one  of 
the  following: 

•  Federal  Agency 

•  The  Home  State  (i.e.,  State  where 
the  firm's  accounting  and  financial 
records  are  located) 

•  A  Non-Home  State  to  whom  the 
Home  State  has  transferred  cognizance 
in  writing  for  the  particular  indirect  cost 
audit  of  a  firm. 

Cognizant  audit  is  achieved  by  any 
one  of  the  following  methods: 

•  A  Cognizant  Agency  performs  or 
directs  the  work  of  a  Certified  Public 
Accountant  (CPA)  who  performs  the 
indirect  cost  audit. 

•  A  Non-Home  State  auditor  or  CPA 
working  imder  the  State's  direction 
issue  an  audit  report  and  the  Home 
State  issues  a  letter  of  concurrence.  If 
the  Home  State  does  not  accept  the 
audit  of  another  State,  the  Home  State 
will  have  180  days  fromteceipt  to  issue 
a  cognizant  audit:  otherwise,  the  Non- 
Home  State  audit  report  will  be 
cognizant  for  the  1  year  applicable 
accounting  period. 

•  An  indirect  cost  audit  performed  by 
a  CPA  hired  by  the  firm  will  become  a 
cognizant  audit  if  one  of  the  following 
conditions  is  met: 

(a)  The  Home  State  reviews  the  CPA's 
working  papers  and  the  Home  State 
issues  a  letter  of  concurrence  with  the 
audit  report. 

(b)  A  Non-Home  State  reviews  the 
CPA's  working  papers  and  issues  a  letter 
of  concurrence  with  the  CPA's  report 
which  is  then  accepted  by  the  Home 
State.  If  the  Home  State  does  not  accept 
the  Non-Home  State  review,  the  Home 
State  will  have  180  days  from  receipt  to 
complete  a  review  of  the  CPA  audit 
report  and  either  concur  with  it,  modify 
it,  or  reject  it  due  to  a  material  error 
requiring  re-submitted;  otherwise  the 
CPA  audit  report  with  which  the  Non- 
Home  State  has  conciured  will  be 
cognizant  for  the  1  year  applicable 
accoimting  period. 

The  FHWA  believes  that  the  AASHTO 
Audit  Subcommittee  procedines  have 
merit,  but  the  FHWA  has  determined 
that  these  procedures  should  be 
thoroughly  tested  under  implementing 
guidance  to  be  disseminated  to  the 
States.  Therefore  the  Audit 
Subcommittee's  approved  definition 


and  procedure  is  not  included  in  the 
final  regulation. 

The  Oregon  DOT  was  concerned  that 
the  one  year  term  for  overhead  rates  was 
not  defined.  To  assist  in  the  use  of  this 
regulation  a  new  definition  was  added 
based  on  material  from  the  FAR.  The 
new  definition  defines  one  year 
applicable  accounting  period  as  the 
annual  accounting  period  for  which 
financial  statements  are  regularly 
prepared  for  the  consultant. 

Several  commenters  recommended 
that  the  term  "audit"  be  defined  in  the 
regulation.  Some  commenters  suggested 
using  the  definition:  "An  audit 
performed  in  accordance  with 
Governments  Auditing  Standards 
promulgated  by  the  United  States 
General  Accounting  Office."  The  FHWA 
added  a  definition  of  the  term  audit  to 
the  final  rule. 

Section  172.5    Methods  of  Procurement 

Section  172.5(a)(1)    Competitive 
Negotiations 

The  Wisconsin  DOT  was  concerned 
that  a  key  point  of  the  Brooks  Architect- 
Engineers  Act  (40  U.S.C.  541-544)  was 
not  included  in  the  regulation,  i.e.,  price 
is  not  to  be  a  factor  in  the  analysis  and 
selection  phase.  The  FHWA  agrees  that 
this  is  a  key  point  in  the  Brooks  Bill 
procedure  and,  as  such,  is  already 
covered  by  the  Brooks  Bill 
requirements.  Due  to  its  importance, 
and  to  be  clear  on  this  point,  we  have 
added  a  sentence  in  §  172.5(a)(1) 
restating  that  price  is  not  to  be  a  factor 
in  the  analysis  and  selection  phase. 

TransTech  Management,  Inc. 
commented  on  how  various  States  have 
experimented  with  alternative  selection 
practices,  one  being  the  best  value 
approach,  and  stated: 

The  premise  behind  this  approach  is  that 
the  consultants  are  selected  in  a  two-tiered 
selection  process  that  considers  the  value  of 
a  project  without  compromising  quality  or 
safety.  In  this  approach  the  U.S.  DOT 
identifies  a  short  list  of  qualified  firms,  then 
the  final  selection  is  based  on  a  set  of  criteria 
that  includes  qualifications,  cost,  and 
possibly  other  factors. 

TransTech  Management  also 
suggested  that  best  value  be  allowed  for 
design  consultant  selection. 

The  Texas  Transportation 
Commission  also  recommends  a  best 
value  approach  be  taken  rather  than  a 
strictly  qualifications  based  selection 
process  in  the  Brooks  Bill.  In  response 
to  these  comments,  the  FHWA 
maintains  that  23  U.S.C.  112  requires 
that  the  Brooks  Bill  method  be  used  in 
the  selection  of  design  consultants  when 
Federal-aid  funds  are  used,  except  if 
alternate  procedures  have  been  adopted 
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by  the  State  prior  to  enactment  of  the 
TEA-21.  Accordingly,  no  change  was 
made  to  the  regulation,  however  the 
Secretary  has  authority  to  conduct 
iimovative  contracting  research  under 
23  U.S.C.  502(a)  on  an  experimental 
basis. 

The  New  Jersey  DOT  recommended 
that  "the  rules  should  provide  the 
flexibility  that  would  allow  competitive 
bids  on  certain  types  of  fixed  scope 
projects."  The  FHWA  has  allowed  a 
simplified.small  purchases  procinement 
procedure  which  provides  substantial 
flexibility  to  the  State.  Nevertheless,  for 
procurement  over  the  small 
procurement  threshold,  the  Brooks  Act 
method  is  required  by  law,  except  if  a 
State  has  adopted  an  alternative 
procedure  enacted  by  the  State  prior  to 
the  enactment  of  the  TEA-21.  therefore, 
no  change  was  made  in  the  regulation. 

The  Michigan  DOT  was  concerned 
that  a  cost  analysis  was  not  specifically 
required  for  competitive  and  non- 
competitive purchase  procedures.  For 
competitive  procedures  we  require  the 
Brooks  Act  requirements  or  equivalent 
State  qualifications  based  procedures 
imless  a  formal  statutory  procedure  was 
adopted  by  State  statute  prior  to 
enactment  of  the  TEA-21.  The  Brooks 
Act  requires  that  the  value  of  services  to 
be  rendered  as  well  as  the  scope, 
complexity,  and  professional  nature  be 
considered  in  the  negotiations.  The 
FHWA  believes  that  these  requirements 
are  sufficiently  adequate  for  competitive 
ptnchase  procedures.  Non-competitive 
procurement  procedujres  are  generally 
an  exception  to  competitive 

Erocurement  procedures  for  Federal-aid 
ighway  projects  and  will  continue  to 
require  review  and  approval  by  the 
FHWA  before  this  procedure  may  be 
used.  This  review  may  include  a  cost 
analysis  as  well  as  a  review  of  other 
supporting  material  submitted  by  the 
State  before  approval  is  obtained.  Based 
on  the  above  discussion,  the  FHWA 
believes  that  the  rule  adequately  covers 
the  concerns  expressed  in  the  comment. 
The  Michigan  DOT  requested  that  we 
add  a  section  for  fixed  fees.  Its  comment 
states:  "The  determination  of  the  Fixed 
Fee  shall  take  into  accoimt  the  size, 
complexity,  duration  and  degree  of  risk 
involved  in  the  work  and  shall 
otherwise  comply  with  41  U.S.C.  254. 
The  establishment  of  the  fixed  fee  shall 
be  project  specific."  The  FHWA  believes 
that  the  Brooks  Act  procedures  that 
require  the  value  of  services  to  be 
rendered,  the  scope,  the  complexity, 
and  the  professional  nature  be 
considered  in  the  negotiations  addresses 
this  issue  for  fixed  fees  used  in 
competitive  pinchase  procedines.  The 
material  in  41  U.S.C.  254  is  intended  for 


Federal  contracts  rather  than  purchases 
by  grantees  using  Federal  assistance 
monies,  therefore  the  FHWA  did  not 
add  the  requested  reference  to  41  U.S.C. 
254, 

Section  1 72.5(a)(2)    Small  Purchase 

The  New  Jersey  DOT  suggested  that 
"consideration  should  be  given  to 
raising  the  $100,000  simplified 
acquisition  threshold  to  $125,000  to 
allow  for  inflation."  The  FHWA  intends 
to  follow  the  law  for  small  purchase 
procinement  found  in  41  U.S.C.  403(11), 
which  ciurently  provides  that  $100,000 
is  the  maximum  amoimt  for  small 
purchase  procurement.  However,  the 
FHWA  did  revise  the  proposed 
regulation  to  reference  the  simplified 
acquisition  threshold  in  41  U.S.C. 
403(11)  rather  than  just  listing  the 
current  $  1 00 ,000  amount.Whenthe 
amoimt  is  revised  in  41  U.S.C.  403(11), 
as  it  has  been  in  the  past,  the  simplified 
acquisition  threshold  in  the  final  rule 
will  also  automatically  reflect  that  new 
limit. 

The  Wisconsin  DOT  expressed 
concern  with  how  the  Brooks  Act  will 
apply  to  small  purchase  procedures. 
The  previous  regulation  allowed 
contractors  to  use  small  purchase 
procedures  in  23  CFR  172.7(b).  The 
FHWA  is  continuing  this  practice  by 
allowing  relatively  simple  and  informal 
procurement  methods  for  small 
purchase  design  contracts  where  an 
adequate  number  of  qualified  sources 
are  reviewed,  as  stated  in  49  CFR  18.36 
of  the  common  grant  rule.  Also,  the 
State's  own  procedures  for  small 
purchases  where  it  uses  with  its  own 
funds  may  be  used  for  federally  funded 
projects  in  accordance  with  49  CFR 
18.36  and  49  CFR  18.37  where  the  total 
contract  amount  including  contract 
amendments  do  not  exceed  the  small 
purchase  threshold  amount  in  41  U.S.C. 
403(11). 

The  Oregon  DOT  expressed  concern 
regarding  how  the  FAR  audit 
requirements  would  apply  for  small 
purchase  procedures.  The  FHWA's 
interpretation  is  that  since  small 
purchase  threshold  contracts  may 
follow  a  simplified  acquisition 
consistent  with  49  CFR  part  18,  the  FAR 
audit  requirements  of  the  final  rule  at  23 
CFR  172.7(a)  and  (b)  are  not  required  to 
be  applied  to  small  purchase 
procedures.  If  the  audits  required  by  23 
CFR  172(a)  and  (b)  are  readily  available 
they  should  be  used.  In  the  final  rule, 
23  CFR  172.7(e)  provides  that  the  States 
are  responsible  to  reasonably  assure  that 
proper  recordkeeping  and  accoimting 
procedines  are  followed. 


Section  1 72.5(a)(4)    State  Statutory 
Procedures 

A  comment  from  the  HNTB 
Corporation  questioned  the  use  of  the 
TEA-21  enactment  date  of  June  9, 1998, 
throughout  the  regulation  rather  than 
the  date  of  one  year  after  the  enactment 
of  the  NHS  Act  of  November  28,  1995, 
to  determine  when  a  State  could  no 
longer  enact  legislation  allowing  it  to 
adopt  an  alternate  procedure  whereby 
the  subparagraphs  added  by  section  307 
of  the  NHS  Act  did  not  apply. 

The  NHS  Act  added  subsections  (b)(2) 
(C)  through  (G)  to  23  U.S.C.  112  which 
included  single  audit  requirements  and 
provided  that  indirect  cost  rates  shall 
not  be  limited  by  administrative  or  de 
facto  ceilings.  After  the  NHS  Act  was 
passed,  a  State  had  one  year  or  a  full 
State  legislative  cycle  to  enact  laws 
allowing  a  State  to  adopt  an  alternate 
procedure.  However,  until  the  TEA-21 
was  enacted.  States  were  free  to  adopt 
by  statute  a  formal  procedine  for  the 
procurement  of  design  services  which 
differed  from  Brooks  Act  procurement 
under  23  U.S.C.  112(b)(2)(B). 

The  FHWA's  analysis  of  the  statutory 
history  of  23  U.S.C.  112  is  that  prior  to 
the  enactment  of  TEA-21,  the  Congress 
permitted  a  State  to  enact  by  State 
statute  an  alternate  prociu^ment 
procedure  that  was  different  from  the 
requirements  set  forth  in  the  NHS  Act; 
therefore,  the  TEA-21  enactment  date  of 
Jime  9, 1998,  is  the  correct  date  to  use 
in  the  regulation.  Nevertheless,  the  mere 
fact  that  a  State  adopted  a  formal 
statutory  procedure  for  procxnement  of 
Architectural  and  Engineering  services 
prior  to  enactment  of  TEA-21  does  not 
permit  a  State  to  establish  a  ceiling  on 
overhead  rates  where  such  statute  did 
not  address  overhead  ceiling  rates. 

Section  172.7    Audits 

Section  172.7(a)    Performance  of 
Audits 

Several  commenters  were  concerned 
about  the  scope  of  the  FAR  audit 
requirements  in  §  172.7(a)  and  the 
hardships  that  States  may  experience 
from  the  requirements  of  numerous 
audits  on  contracts  and  subcontracts. 
Although  the  law  requires  that  all 
contracts  and  subcontracts  procured  in 
accordance  with  23  U.S.C.  112(b)(2)(C) 
be  audited  in  compliance  with  cost 
principles  contained  in  the  part  31  of 
the  FAR,  the  FHWA  has  determined  that 
the  State  should  determine  the  scope  of 
those  audits  in  their  own  procedures. 
The  FHWA  modified  §  172.7  of  the  final 
rule  to  reflect  the  States'  responsibility. 
The  section  now  says:  "When  State 
procedures  call  for  audits  of  contracts  or 
subcontracts  for  engineering  design 
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services,  the  audit  shall  test  compliance 
with  the  requirements  of  the  cost 
principles  contained  in  the  Federal 
Acqiiisition  Regulations  provided  in  48 
CFR  part  31."  Additionally,  in  many 
cases  consultants  selected  by  the  Brooks 
Act  procedine  hire  other  consultants  for 
small  specialty  jobs  with  State  approval. 
Since  these  small  subconsultant 
contracts  were  not  procined  in 
accordance  with  23  U.S.C.  112(b)(2)(A), 
the  audit  requirements  of  this  section 
would  not  apply. 

The  Oregon  DOT,  along  with  others, 
commented  that  48  CFR  part  31  (FAR 
31)  does  not  provide  enough  guidance. 
It  is  not  the  intent  of  this  regulation  to 
clarify  the  audit  procedures  in  the  FAR. 
However,  additional  guidance  on  the 
FAR  may  be  obtained  at  the  following 
internet  site  http://www.amet.gov. 

The  Oregon  DOT  also  commented  that 
in  §  172.7(a),  audits  are  performed  to 
standards  rather  than  to  principles.  The 
Oregon  DOT  comment  states:  "This 
clause  requires  that  audits  comply  with 
the  cost  principals  contained  in  the 
FARs.  Audits  comply  with  audit 
standards  rather  than  cost  principles. 
Audits,  while  complying  with  audit 
standards,  determine  the  level  at  which 
costs  comply  with  cost  principles. 
Changing  the  wording  to  read, '*  *  * 
the  audit  shall  determine  compliance 
Math  the  cost  principles  *     *     *'  (or 
some  similar  wording)  would  correct 
this  discrepancy."  The  FHWA  agrees 
with  the  Oregon  DOT's  comment  and 
has  made  minor  wording  changes  in  the 
regulation  to  reflect  that  audits  are 
preformed  "to  test"  compliance  with  the 
cost  principles  rather  than  "to" 
compliance  with  the  cost  principles. 

Section  172.7(b)    Audits  for  Indirect 
Cost  Rate 

The  Oregon  DOT  was  concerned  that 
the  FHWA  has  misinterpreted  the 
requirements  of  section  307  of  the  NHS 
Act,  specifically,  23  U.S.C.  112(b)(2)(D) 
and  (E)  and  believes  that  the 
requirements  for  accepting  the  indirect 
cost  rates  fall  on  the  consultant  rather 
than  on  the  contracting  agency. 

The  following  language  from  the 
conference  report  for  the  NHS  Act  (H.R. 
Conference  Report  No.  104-345,  at  82 
(1995))  which  quotes  from  identical 
sections  in  the  House  (H.R.  Rep.  No. 
104-246,  (1995))  and  Senate  report  (S. 
Rep.  No.  104-86,  (1995))  clarifies  the 
meaning  of  the  statute: 

The  recipient  of  Federal  funds  must  accept 
and  use  indirect  cost  rates  established  by  a 
government  agency  in  accordance  with 
Federal  Acquisition  Regulations  for  one-year 
applicable  accounting  periods  in  estimating, 
negotiating,  and  administering  contracts. 
Recipients  must  notify  affected  firms  before 


requesting  or  using  the  cost  and  rate  data  and 
must  keep  the  information  confidential. 

Based  on  the  legislative  history  of  this 
provision  it  is  clear  that  the  govenunent 
agency,  as  the  recipient  of  Federal 
funds,  must  notify  the  firms  of  cost  data 
used  and  the  government  must  establish 
the  overhead  rates.  Therefore,  no  change 
was  made  to  the  regulation. 

Several  commenters  were  concerned 
about  the  requirements  that  the  audit  for 
the  overhead  rate  could  last  for  only  one 
year.  The  Texas  DOT  commented  that  it 
does  not  believe  it  would  be  prudent  to 
require  an  audit  each  year  for  a  multi- 
year  consulting  contract  if  the  audited 
indirect  rate  is  acceptable  to  both 
contracting  parties  at  the  time  of 
contract  negotiation  and  execution.  The 
FAR  in  48  CFR  31.203(e)  states  that 
"*  *  *,  the  base  period  for  allocating 
indirect  costs  will  normally  be  the 
contractor's  fiscal  year*     *     * .  When  a 
contract  is  performed  over  an  extended 
period,  as  many  base  periods  shall  be 
used  as  are  required  to  represent  the 
period  of  contract  performance." 

The  guidance  in  the  FAR  would 
require  the  use  of  several  base  periods 
for  a  contract  that  is  longer  than  one 
year.  The  language  in  49  CFR  18.36(a) 
requires  the  use  of  State  procedures  in 
the  administration  of  contracts  with 
Federal  grant  funds,  provided  it  does 
not  conflict  with  Federal  statutes.  The 
FHWA  agrees  that  it  is  reasonable  to 
allow  an  audit  for  overhead  rates  to  be 
valid  for  contracts  longer  than  a  year 
provided  the  consultant  and  the  State 
agree  to  such  a  longer  period.  The  final 
rule  requires  the  consiiltant's  indirect 
cost  rates  for  its  one-year  applicable 
accounting  period  to  be  applied  to  the 
contract,  however,  once  an  indirect  cost 
rate  is  established  for  a  contract  it  may 
be  extended  beyond  the  one  year 
applicable  accounting  period  provided 
all  concerned  parties  agree. 
Additionally,  the  final  rule  states  that  an 
agreement  to  the  extension  of  the  one- 
year  applicable  period  shall  not  be  a 
condition  of  contract  award. 

The  Wisconsin  DOT  expressed 
concern  that  a  State  could  not  accept  a 
lower  overhead  rate  fr«ely  offered  by  a 
consultant  firm.  The  Wisconsin  DOT 
believes  the  proposed  rule  should  be 
modified  to  make  it  clear  that 
contracting  agencies  are  not  prohibited 
bom  using  indirect  cost  rates  which  are 
unilaterally  reduced  by  consultants.  It 
believes  that  the  intent  of  the  law  is  to 
prevent  contracting  agencies  from 
establishing  ceilings  on  indirect  cost 
rates,  not  to  prevent  firms  from  offering 
cost  reductions.  Furthermore, 
Wisconsin  DOT  states  that  occasionally 
firms  will  experience  swings  in  their 


business  cycles  which  could  result  in 
high  cost  rates  preventing  them  from 
being  able  to  negotiate  a  reasonable  total 
cost  on  their  contract. 

The  FHWA  agrees  there  are  many 
reasons  why  an  overhead  rate  for  a  firm 
may  be  unusually  high  for  a  short 
period  of  time.  In  such  cases,  a  firm  may 
believe  that  it  would  be  in  its  best 
interest  to  offer  a  lower  rate.  The  FHWA 
agrees  that  a  consultant  should  be  bee 
to  offer  a  lower  overhead  rate  than  the 
one  determined  by  a  cognizant  Federal 
or  State  government  agency,  and  that 
the  contracting  agency  should  be  free  to 
accept  it  provided  such  rate  is  offered 
voluntarily  by  the  consultant.  Under  no 
circiunstances,  however,  shall  a 
contracting  agency  require  a  lowering  of 
the  overhead  rate.  We  have  added 
language  to  §  172.7(b)  to  address  this 
comment. 

There  were  several  comments 
concerning  the  procedine  used  to  arrive 
at  a  cognizant  agency  audit.  Many 
comments  requested  that  the  procedure 
passed  by  the  AASHTO  Subcommittee 
on  Audits,  in  conjimction  with  the 
American  Consultant  Engineers  Council 
(ACEC),  be  used.  The  FHWA  issued  an 
interim  procedure  to  obtain  a  cognizant 
agency  audit  on  December  10, 1997,  in 
the  form  of  a  question  and  answer 
memorandum  which  can  be  viewed  at 
the  FHWA  web  site  at:  http:// 
www.fh  wa .  dot.gov/programadmin/ 
consultant.html.  The  FHWA  believes 
that  the  AASHTO  Audit  Subcommittee 
procedines  have  merit,  but  the  FHWA 
has  determined  that  these  procedures 
should  be  thoroughly  tested  under 
implementing  guidance  to  be 
disseminated  to  the  States.  Therefore 
•the  Audit  Subcommittee's  proposed 
definition  and  procedure  is  not 
included  in  the  final  regulation. 

Section  1 72. 7(c}    Disputed  Audits 

The  FHWA  received  several 
comments  raising  a  concern  that 
disputed  audits  were  not  well  defined. 
The  FHWA  clarifies  §  172.7(c)  of  the 
final  rule  to  address  these  comments  in 
§  172.7(c)  as  follows:  "Only  the 
consultant  and  the  parties  involved  in 
performing  the  indirect  cost  audit  may 
dispute  the  established  indirect  cost 
rate.  If  an  error  is  discovered  in  the 
established  indirect  cost  rate,  the  rate 
may  be  disputed  by  any  prospective 
user." 

Section  172.7(d)    Prenotification; 
Confidentiality  of  Data 

The  Wisconsin  DOT  was  concerned 
about  with  whom  the  State  may  share 
indirect  cost  and  rate  data.  The 
Wisconsin  DOT  believes  that  the 
requirement  for  permission  only  applies 
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exclusively  to  the  release  of  information 
to  other  firms  and  govenmient  agencies. 
Request  for  information  bom  the  press 
or  ordinary  citizens  will  be  in 
accordance  with  State  statutes. 

The  FHWA  determination  is  that  23 
U.S.C.  112(b)(2)(F)  allows  States  to 
share  audit  information  about  a 
consultant  with  other  recipients  (States) 
and  subrecipients  of  Federal-aid 
highway  funds.  States  and  subrecipients 
are  only  required  to  notify  the 
consultant  when  such  information  is 
used  or  exchanged  with  another  State  or 
subrecipient  to  assist  a  State  or 
subrecipient  in  complying  with  the 
State  or  subrecpient's  acceptance  of  a 
consultant's  overhead  rates  pursuant  to 
23  U.S.C.  112  and  this  regulation. 

However  when  such  audit 
information  is  sought  by  a  firm  or  a 
government  agency  (when  the 
government  agency  is  seeking  the 
information  for  a  purpose  unrelated  to 
compliance  with  this  regulation),  the 
cost  data  shall  not  be  provided  except 
by  written  permission  of  the  audited 
firm.  Moreover,  as  pointed  out  by  the 
Wisconsin  DOT,  the  plain  language  of 
the  law  did  not  exclude  ordinary 
citizens  or  the  press  from  obtaining  this 
data.  The  FHWA's  position  concerning 
requests  from  the  press  or  private 
citizens  for  this  data  is 'that  State  and 
Federal  information  accessability 
statutes,  as  applicable,  will  control  such 
release  consistent  with  23  U.S.C. 
112(b)(2)(F)  which  provides:  "If 
prohibited  by  law,  such  cost  and  rate 
data  shall  not  be  disclosed  under  any 
circumstances."  The  regulation  was 
modified  at  §  172.7(d)  to  address  this 
issue  by  adding  language  that  prohibits 
the  release  of  this  information  if 
prohibited  by  law;  however,  should  a 
release  be  requfred  by  law,  or  court 
order,  the  final  rule  states  that  such 
release  shall  make  note  of  the 
confidential  nature  of  the  data. 

Section  172.9    Approvals 

Section  172.9(a)     Written  Procedures 

The  Texas  DOT  was  concerned  that 
the  FHWA  division  offices  were  going  to 
review  all  the  coimty  and  city 
procedines  for  subgrants  that  the  State 
may  issue.  The  Texas  DOT  conamented 
that  it  appears  that  the  FHWA  is 
assuming  responsibility  for  approving 
all  local  governmental  entity  contracting 
procedures  and  revisions  for  federally 
funded  engineering  and  design  services. 
In  Texas  alone,  there  are  254  comities 
that  have  adopted  various  procedures 
that  are  subject  to  review  by  TxDOT 
through  oversight  agreement  with  the 
FHWA  and  the  State's  statutes. 


It  is  not  the  FHWA's  intent  to  review 
all  county  and  city  jrocedines  for  State 
subgrants.  Although  49  CFR  18.37 
addresses  subgrants  and  requires  the 
State  ensure  that  subgrants  meet  State 
and  Federal  requirements,  the  FHWA 
felt  it  was  necessary  to  cover  the  topic 
in  the  final  rule.  The  FHWA  added  a 
new  sentence  to  §  172.1  which  states, 
"Recipients  of  Federal  funds  shall 
ensure  that  then  subrecipients  comply 
with  Federal  regulations"  and  made 
minor  revisions  to  §  172.9(aj  of  the  final 
rule. 

For  ease  of  reference  the  following 
distribution  table  is  provided: 


Old  Section 


172.1(a) 
172.1(b) 


172.3 

Audit 

Cognizant  agency  

Competitive  negotia- 
tion. 

Contract  modification 

Extra  work 

Fixed  fee  

One-year  applicability 
accounting  period. 

Prenegotiation  audit  .. 

Private  sector  engi- 
neering and  design 
firms. 
Scope  of  work  

172.5(a) 

172.5(b) 

172.5(c)  

172.5(d) 

172.5(e) 

172.5(f) 

172.7  introductory 
paragraph. 


172.7(a) 

172.7(a)(3)(ii)(B) 

172.7(b) 

172.7(c)  

172.7(C)(1) 

172.7(0(1  )(i)  


New  Sectton 


1 72.7(0(1  )(ii) . 
172.7(0(1  )(iii) 


172.7(0(2) 

172.9(a) 

None 

None 

None , 

172.9(b) 

172.9(c)2 

172.9(0(1),  (3),  (4) 

172.9(d) 

None 


172.11 
172.13 
172.15 


172.1     Revised. 
172.1    Revised  and 

172.5(a)(4) 
Revised. 
172.3    Revised. 
Added. 
Added. 
Revised. 

Removed. 
Removed. 
Removed. 
Added. 

Removed. 
Removed. 


Removed. 

172.9(d)  Revised. 

172.9(a).  Revised. 

Removed. 

172.1  Revised. 

172.5(b)  Revised. 

172.9(b)  Revised. 

172.5  introductory 
paragraph  revised 
and  172.5(a)(1)  Re- 
vised. 

172.5(a)(1)  Revised. 

172.5(a)(4)  Revised. 

172.5(a)(2)  Revised. 

172.5(a)(3)  Revised. 

172.5(a)(3)  Revised. 

172.5(a)(3)(i).  No 
change. 

172.5(a)(3)(ii).  No 
change. 

172.5(a)(3)(iii).  No 
change. 

Removed. 

1 72.7(a)  Revised. 

172.7(b)  Added. 

172.7(c)  Added. 

172.7(d)  Added. 

Removed. 

172.5(c)  Revised. 

Removed. 

Removed. 

172.9(b)  and  (c) 
Added. 

Removed. 

Removed. 

Removed. 


Old  Section 

New  Section 

172.21.  172.23  and 
172.25. 

Removed. 

Section>by-Section  Analysis 

Section  172.1    Purpose  and 
Applicability 

The  statement  of  purpose  and 
applicability  was  revised  to  remove  the 
references  to  the  Certification 
Acceptance  Plans  that  were  repealed  by 
the  TEA-21;  to  remove  an  obsolete 
reference  to  the  Secondary  Road  Planst 
and  to  remove  the  reference  to 
Combined  Road  Plans  because  the 
Secondary  and  Combined  Road 
programs  are  no  longer  being  fimded.  A 
new  sentence  is  added  requiring 
recipients  of  Federal  funds  to  ensiu« 
that  their  subrecipients  comply  with 
Federal  regulations.  Additionally, 
paragraph  (b)  was  revised  to  limit  the 
use  of  State  statutes  for  an  alternate 
procedure  to  those  enacted  into  law 
before  June  9, 1998  (the  date  the  TEA- 
21  was  enacted),  and  redesignated  as 
§  172.5(a)(4). 

■Section  172.3    Definitions 

The  term  "audit"  is  added  to  the  list 
of  definitions  as  a  review  to  test  the 
contractor's  compliance  with  the 
requirements  of  cost  principles 
contained  in  48  CFR  part  31. 

The  term  "cognizant  agency"  is  added 
to  the  list  of  definitions  and  is  defined 
as  any  Federal  or  State  agency  that  has 
conducted  and  issued  an  audit  report  of 
the  consultant's  indirect  cost  rate  that 
has  been  developed  in  accordance  with 
the  requirements  of  the  cost  principles 
contained  in  48  CFR  part  31. 

The  term  "One-year  applicable 
accounting  period"  is  added  to  the  list 
of  definitions  and  is  defined  as  the 
accoimting  period  for  which  annual 
financial  statements  are  regtilarly 
prepared  for  the  consultant. 

The  term  "competitive  negotiation"  is 
revised  to  permit  the  use  of 
procurement  procedures  enacted  into 
State  law  prior  to  the  enactment  of 
TEA-21  (June  9,  1998). 

The  terms  "contract  modification," 
"extra  work,"  "fixed  fee," 
"prenegotiation  audit,"  "scope  of  work" 
and  "private  sector  engineering  and 
design  firms"  were  removed  since  they 
are  not  used  in  the  new  regulation. 

Section  1 72.5     General  Principles 

This  section  is  removed  from  the 
regulation.  Most  of  the  material  was  re- 
organized and  moved  to  other  sections. 
The  provisions  of  paragraph  (a),  the 
consultant  services  in  management 
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roles,  are  revised  and  moved  to 
§  172.9(d). 

Paragraph  (b),  written  procedures,  is 
redesignated  as  §  172.9(a). 

The  provisions  of  paragraph  (c), 
Prenegotiation  audits  is  removed.  The 
FHWA  received  several  comments 
expressing  concern  over  the  removal  of 
the  requirements  for  prenegotiation 
audits.  These  comments  indicate  that 
prenegotiation  reviews  may  not  be 
allowed  or  not  be  eligible  for  Feddral- 
aid  funds  which  may  prevent  the  State 
hpm  being  able  to  assxire  that  the 
consultant  has  the  proper  procediues 
and  an  adequate  accoimting  system  to 
meet  Federal  requirements.  The  FHWA 
never  intended  to  prevent  the 
performance  of  prenegotiation  audits 
and  reviews,  but  wanted  to  give  the 
States  greater  control  over  when  they 
are  used.  With  the  required  use  of 
cognizant  audits  for  overhead  rates,  the 
need  for  prenegotiation  audits  and 
reviews  may  be  greaUy  reduced. 
However,  prenegotiation  audits  are 
appropriate  because  the  Brooks  Act 
clearly  requires  agencies  to  negotiate 
contracts  at  a  compensation  determined 
to  be  "fair  and  reasonable  to  the 
Government."  Also,  a  prenegotiation 
audit  may  be  the  best  way  to  obtain 
detailed  cost  information  to  determine 
the  validity  of  a  firm's  cost  proposal, 
and  to  assure  that  the  consiUtant  has 
adequate  knowledge  of  cost  eligibles 
and  docixmentation  requirements.  The 
expenses  for  prenegotiation  audits  and 
reviews  would  be  eligible  for  Federal- 
aid  funds  imder  23  U.S.C.  121  and  23 
CFRl.ll. 

The  provisions  of  paragraph  (d).  State 
responsibility  in  local  agency  contracts, 
were  reduced  and  included  as  part  of 
§172.1. 

The  requirements  of  paragraph  (e),  the 
Disadvantaged  Business  Enterprise 
program,  are  specified  imder  49  CFR 
Part  26.  Section  §  172.5(e),  is 
redesignated  as  §  1 72.5(b). 

The  requirements  of  paragraph  (f). 
Contractual  responsibilities,  are  revised 
and  moved  to  §  172.9(b).  The  section  is 
revised  to  be  consistent  with  49  CFR 
18.36(a)  which  requires  States  to  use  the 
same  procurement  procedures  as  if  they 
were  prociuing  with  State  funds,  except 
where  such  procedures  are  inconsistent 
with  Federal  statutory  requirements  (see 
49  CFR  18.4).  Because  States  would  be 
responsible  for  approving  contracts  and 
settlements,  provided  such  contracts 
and  settlements  follow  the  same  policies 
and  procedures  as  the  State  would 
follow  using  State  funds,  there  is  a 
reduced  requirement  that  such 
settlements  be  approved  by  the  FHWA. 


Section  172.7    Methods  of  Procurement 

This  section  is  redesignated  as  §  172.5 
and  revised.  Generally,  this  section 
covers  the  methods  that  can  be  used  for 
prociu^ment  of  design  engineering 
services.  The  same  methods  are , still  in 
the  regulations,  but  have  been 
simplified.  The  small  purchase  section 
is  revised  by  raising  the  maximum 
amount  for  prociu^ment  by  small 
purchase  procediues  fit)m  $25,000  to 
$100,000  and  indexing  the  amount  to 
conform  to  the  simplified  acquisition 
threshold  set  in  41  U.S.C.  403(11)  and 
49  CFR  18.36(d).  In  a  memorandum  to 
the  FHWA  Regional  Administrators, 
dated  June  26, 1996,  the  Director  of  the 
FHWA  Office  of  Engineering  raised  the 
threshold  from  $25,000  to  $100,000. 
This  memo  was  issued  to  implement  the 
change  in  the  final  nile,  published  on 
April  19,  1995  (60  FR  19646), 
concerning  49  CFR  part  18  and  the 
change  to  41  U.S.C.  403(11),  which 
defines  the  "simplified  acquisition 
threshold"  to  mean  $100,000. 

Section  172.9    Compensation 

The  information  in  paragraph  (a)  of 
this  section  is  transferred  to  a  new 
paragraph  (a)  in  §  172.7,  Audits,  and 
revised  to  prohibit  procedvues  enacted 
into  State  law  after  June  9, 1998. 
Paragraphs  (b),  (c),  and  (d)  are  removed. 

Section  172.11    Contract  Modification 

This  section  is  removed  to  promote 
uniformity  with  the  common  grant  rule 
found  in  49  CFR  part  18. 

Section  172.13 
Contract  Work 


Monitoring  the 


This  section  is  removed  to  promote 
imiformity  with  the  conunon  grant  rule 
found  in  49  CFR  part  18.  The 
requirements  of  this  section  are  covered 
by  49  CFR  18.36  which  generally 
involve  State  procediues. 

Section  172.15    Alternate  Procedures 

This  section  is  removed  because  it 
implemented  23  U.S.C.  117. 
Certification  Acceptance,  which  was 
repealed  by  section  1601  of  the  TEA-21 
in  1998. 

Sections  172.21,  172.23.  and  172.25  of 
Subparts 

Subpart  B,  Private  sector  involvement 
program,  is  removed.  This  section  was 
developed  to  meet  the  requirements  of 
the  Intennodel  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA),  Public 
law  102-240,  105  Stat.  1914,  section 
1060,  Private  sector  involvement 
program,  but  it  has  never  been  funded. 


Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  U.S.  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  the  U.S.  E)epartment  of 
Transportation's  regulatory  policies  and 
procedures.  This  action  will  not 
adversely  affect,  in  a  material  way,  any 
sector  of  the  economy.  In  addition,  these 
changes  would  not  interfere  with  any 
action  taken  or  planned  by  another 
agency  and  will  not  materially  alter  the 
budgetary  impact  of  any  entitlements, 
grants,  user  fees,  or  loan  programs.  This 
rulemaking  amends  ciurent  regulations 
governing  the  administration  of 
engineering  and  design  related  service 
contracts  based  on  changes  in  the  law. 
The  FHWA  does  not  anticipate  that 
these  changes  will  affect  the  total 
Federal  funding  available  imder  the 
engineering  and  design  related  services 
contracts.  Consequently,  the  economic 
impact  of  this  rulemaking  is  minimal 
and  a  full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  anticipated 
effects  of  this  rule  on  small  entities, 
such  as  local  governments  and 
businesses.  Based  on  the  evaluation,  the 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Essentially,  this  rulemaking 
implements  certain  changes  in  23  U.S.C. 
112,  as  mandated  by  recent  laws.  This 
rulemaking  eliminates  sections  that 
were  removed  by  the  recent  laws  (NHS 
Act  and  TEA-21)  and  other  sections  that 
were  not  required  by  law  or  that  were 
outdated.  Thus,  the  impact  upon  the 
small  entities  affected  is  negligible 
because  the  FHWA  is  merely  updating, 
simplifying,  and  clarifying  existing 
procedures. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  will  not  impose  a 
Federal  mandate  resulting  in  the 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1531  et  seq.). 

Executive  Order  13132  (Federalism) 

The  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999,  and  the 
FHWA  has  determined  that  this  action 
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toes  not  have  a  substantial  direct  affect 
or  sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Progrjun  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
or  the  purpose  of  the  Paperwork 

Reduction  Act  of  1995,  44  U.S.C,  3501- 

3520. 

.  National  Environmental  Policy  Act 

1 1   The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U-S.C.  4321-4347)  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  environment. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  section  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  13175  (Tribal 
Consultation) 

1 1   The  FHWA  has  analyzed  this  action 
under  Executive  Order  13175,  dated 
November  6,  2000,  and  believes  it  will 
not  have  substantial  direct  effects  on 
one  or  more  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  govenunents;  and  will  not 


preempt  tribal  law.  This  rule  primarily 
involves  U.S.  Department  of 
Transportation  grant  funds  to  State, 
county  and  city  Department  of 
Transportation  agencies  for  the 
construction  and  maintenance  of 
highways.  Therefore,  this  final  rule  will 
not  have  a  substantial  direct  impact  on 
one  or  more  Indian  tribes  and  a  tribal 
summary  impact  statement  is  not 
required. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  a  not  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  172 

Government  procurement.  Grant 
programs-transportation.  Highways  and 
roads. 

Issued  on:  )une  5,  2002 
Mary  E.  Peters 

Administrator,  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  revises  part  172  of  title  23,  Code 
of  Federal  Regulations,  to  read  as  set 
forth  below: 

PART  172— ADMINISTRATION  OF 
ENGINEERING  AND  DESIGN  RELATED 
SERVICE  CONTRACTS 

Sec. 

1 72. 1  Purpose  and  applicability. 

172.3  Definitions. 

172.5  Methods  of  procurement. 

172.7  Audits. 

172.9  Approvals. 

Authority:  23  U.S.C.  112, 114(a),  302.  315. 
and  402;  40  U.S.C.  541  et  seq.:  sec.l205(a), 
Pub.  L.  105-178, 112  Stat.  107  (1998);  sec. 
307,  Pub.  L.  104-59, 109  Stat.  568  (1995);  sec. 
1060,  Pub.  L.  102-240, 105  Stat.  1914,  2003 
(1991):  48  CFR  12  and  31;  49  CFR  1.48(b)  and 
18. 


§  172.1    Purpose  and  applicability. 

This  part  prescribes  policies  and 
procedures  for  the  administration  of 
engineering  and  design  related  service 
contracts  under  23  U.S.C.  112  as 
supplemented  by  the  common  grant 
rule,  49  CFR  part  18.  It  is  not  the  intent 
of  this  part  to  release  the  grantee  from 
the  requirements  of  the  conunon  grant 
rule.  The  policies  and  procedures 
involve  federally  funded  contracts  for 
engineering  and  design  related  services 
for  projects  subject  to  the  provisions  of 
23  U.S.C.  112(a)  and  are  issued  to 
ensure  that  a  qualified  consultant  is 
obtained  through  an  equitable  selection 
process,  that  prescribed  work  is 
properly  accomplished  in  a  timely 
manner,  and  at  fair  and  reasonable  cost. 
Recipients  of  Federal  funds  shall  ensure 
that  their  subrecipients  comply  with 
this  part. 

§172.3    Definitions. 

As  used  in  this  part: 

Audit  means  a  review  to  test  the 
contractor's  compliance  with  the 
requirements  of  the  cost  principles 
contained  in  48  CFR  part  31. 

Cognizant  agency  means  any  Federal 
or  State  agency  that  has  conducted  and 
issued  an  audit  report  of  the 
consultant's  indirect  cost  rate  that  has 
been  developed  in  accordance  with  the 
requirements  of  the  cost  principles 
contained  in  48  CFR  part  31. 

Competitive  negotiation  means  any 
form  of  negotiation  that  utilizes  the 
following: 

(1)  Qualifications-based  procedures 
complying  with  title  IX  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (Public  Law  92-582,  86  Stat. 
1278(1972)); 

(2)  Equivalent  State  qualifications- 
based  procedures;  or 

(3)  A  formal  procedure  permitted  by 
State  statute  that  was  enacted  into  State 
law  prior  to  the  enactment  of  Public 
Law  105-178  (TEA-21)  on  June  9.  1998. 

Consultant  means  the  individual  or 
firm  providing  engineering  and  design 
related  services  as  a  party  to  the 
contract. 

Contracting  agencies  means  State 
Departments  of  Transportation  (State 
DOTs)  or  local  governmental  agencies 
that  are  responsible  for  the  procurement 
of  engineering  and  design  related 
services. 

Engineering  and  design  related 
services  means  program  management, 
construction  management,  feasibility 
studies,  preliminary  engineering, 
design,  engineering,  surveying, 
mapping,  or  architectiual  related 
services  with  respect  to  a  construction 
project  subject  to  23  U.S.C.  112(a). 
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One-year  applicable  accounting 
period  means  the  annual  accounting 
period  for  which  financial  statements 
are  regularly  prepared  for  the 
consultant. 

§  1 72.5    Mettiods  of  procurement. 

(a)  Procurement.  The  procurement  of 
Federal-aid  highway  contracts  for 
engineering  and  design  related  services 
shall  be  evaluated  and  ranked  by  the 
contracting  agency  using  one  of  the 
following  procedures: 

(1)  Competitive  negotiation. 
Contracting  agencies  shall  use 
competitive  negotiation  for  the 
procurement  of  engineering  and  design 
related  services  when  Federal-aid 
highway  funds  are  involved  in  the 
contract.  These  contracts  shall  use 
qualifications-based  selection 
procedures  in  the  same  manner  as  a 
contract  for  architectural  and 
engineering  services  is  negotiated  under 
title  IX  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  541-544)  or  equivalent  State 
qualifications-based  requirements.  The 
proposal  solicitation  (project,  task,  or 
service)  process  shall  be  by  public 
aimoimcement,  advertisement,  or  any 
other  method  that  assures  qualified  in- 
State  and  out-of-State  consultants  are 
given  a  fair  opportunity  to  be 
considered  for  award  of  the  contract. 
Price  shall  not  be  used  as  a  factor  in  the 
analysis  and  selection  phase. 
Alternatively,  a  formal  procediire 
adopted  by  State  Statute  enacted  into 
law  prior  to  Jime  9, 1998  is  also 
permitted  imder  paragraph  (a)(4)  of  this 
section. 

(2)  Small  purchases.  Small  purchase 
procedures  are  those  relatively  simple 
and  informal  procurement  methods 
where  an  adequate  niunber  of  qualified 
sources  are  reviewed  and  the  total 
contract  costs  do  not  exceed  the 
.simplified  acquisition  threshold  fixed  in 
41  U.S.C.  403(11).  Contract 
requirements  should  not  be  broken 
down  into  smaller  components  merely 
to  permit  the  use  of  small  purchase 
requirements.  States  and  subrecipients 
of  States  may  use  the  State's  small 
purchase  procediuvs  for  the 
procurement  of  engineering  and  design 
related  services  provided  the  total 
contract  costs  do  not  exceed  the 
simplified  acquisition  threshold  fixed  in 
41  U.S.C.  403(11). 

(3)  Noncompetitive  negotiation. 
Noncompetitive  negotiation  may  be 
used  to  procure  engineering  and  design 
related  services  on  Federal-aid 
participating  contracts  when  it  is  not 
feasible  to  award  the  contract  using 
competitive  negotiation,  equivalent 
State  qualifications-based  procedures,  or 


small  purchase  procedures.  Contracting 
agencies  shall  submit  justification  and 
receive  approval  fi-om  the  FHWA  before 
using  this  form  of  contracting. 
Circumstances  imder  which  a  contract 
may  be  awarded  by  noncompetitive 
negotiation  are  limited  to  the  following: 

U)  The  service  is  available  only  from 
a  single  source; 

(ii)  There  is  an  emergency  which  will 
not  permit  the  time  necessary  to 
conduct  competitive  negotiations;  or 

(iii)  After  solicitation  of  a  number  of 
sources,  competition  is  determined  to  be 
inadequate. 

(4)  State  statutory  procedures. 
Contracting  agencies  may  procure 
engineering  and  design  related  services 
using  an  alternate  selection  procedure 
established  in  State  statute  enacted  into 
law  before  Jime  9, 1998. 

(b)  Disadvantaged  Business  Enterprise 
(DBE)  program.  The  contracting  agency 
shall  give  consideration  to  DBE 
consxiltants  in  the  prociirement  of 
engineering  and  design  related  service 
contracts  subject  to  23  U.S.C.  112(b)(2) 
in  accordance  with  49  CFR  part  26. 

(c)  Compensation.  The  cost  plus  a 
percentage  of  cost  and  percentage  of 
construction  cost  methods  of 
compensation  shall  not  be  used. 

SI 72.7    AudiU. 

(a)  Performance  of  audits.  When  State 
procedures  call  for  audits  of  contracts  or 
subcontracts  for  engineering  design 
services,  the  audit  shall  be  performed  to 
test  compliance  with  the  requirements 
of  the  cost  principles  contained  in  48 
CFR  part  31.  Other  procedures  may  be 
used  if  permitted  by  State  statutes  that 
were  enacted  into  law  prior  to  June  9, 
1998. 

(b)  Audits  for  indirect  cost  rate. 
Contracting  agencies  shsdl  use  the 
indirect  cost  rate  established  by  a 
cognizant  agency  audit  for  the  cost 
principles  contained  in  48  CFR  part  31 
for  the  considtant,  if  such  rates  are  not 
imder  dispute.  A  lower  indirect  cost  rate 
may  be  used  if  submitted  by  the 
consultant  firm,  however  the 
consultant's  offer  of  a  lower  indirect 
cost  rate  shall  not  be  a  condition  of 
contract  award.  The  contracting 
agencies  shall  apply  these  indirect  cost 
rates  for  the  purposes  of  contract 
estimation,  negotiation,  administration, 
reporting,  and  contract  payment  and  the 
indirect  cost  rates  shall  not  be  limited 
by  any  administrative  or  de  facto 
ceilings.  The  consultant's  indirect  cost 
rates  for  its  one-year  applicable 
accoimting  period  shall  be  applied  to 
the  contract,  however  once  an  indirect 
cost  rate  is  established  for  a  contract  it 
may  be  extended  beyond  the  one  year 
applicable  accoimting  period  provided 


all  concerned  parties  agree.  Agreement 
to  the  extension  of  the  one-year 
applicable  period  shall  nofbe  a 
condition  of  contract  award.  Other 
procedures  may  be  used  if  permitted  by 
State  statutes  that  were  enacted  into  law 
prior  to  June  9, 1998. 

(c)  Disputed  audits.  If  the  indirect  cost 
rate(s)  as  established  by  the  cognizant 
audit  in  paragraph  (b)  of  this  section  are 
in  dispute,  the  parties  of  any  proposed 
new  contract  must  negotiate  a 
provisional  indirect  cost  rate  or  perform 
an  independent  audit  to  establish  a  rate 
for  the  specific  contract.  Only  the 
consultant  and  the  parties  involved  in 
performing  the  indirect  cost  audit  may 
dispute  the  established  indirect  cost 
rate.  If  an  error  is  discovered  in  the 
established  indirect  cost  rate,  the  rate 
may  be  disputed  by  any  prospective 
user. 

(d)  Prenotification;  confidentiality  of 
data.  The  FHWA  and  recipients  and 
subrecipients  of  Federal-aid  highway 
funds  may  share  the  audit  information 
in  complying  with  the  State  or 
subrecpient's  acceptance  of  a 
consultant's  overhead  rates  pursuant  to 
23  U.S.C.  112  and  this  part  provided 
that  the  consultant  is  given  notice  of 
each  use  and  transfer.  Audit  information 
shall  not  be  provided  to  other 
consultants  or  any  other  government 
agency  not  sharing  the  cost  data,  or  to 
any  firm  or  government  agency  for 
purposes  other  than  complying  with  the 
State  or  subrecpient's  acceptance  of  a 
consultant's  overhead  rates  pursuant  to 
23  U.S.C.  112  and  this  part  without  the 
written  permission  of  the  affected 
consultants.  If  prohibited  by  law,  such 
cost  and  rate  data  shall  not  be  disclosed 
imder  any  circumstance,  however 
should  a  release  be  required  by  law  or 
court  order,  such  release  shall  make 
note  of  the  confidential  nature  of  the 
data. 

S  172.9    Approvals. 

(a)  Written  procedures.  The 
contracting  agency  shall  prepare  written 
procedures  for  each  method  of 
procinement  it  proposes  to  utilize. 
These  written  procedures  and  all 
revisions  shall  be  approved  by  the 
FHWA  for  recipients  of  federal  funds. 
Recipients  shall  approve  the  written 
procedures  and  all  revisions  for  their 
subrecipients.  These  procedures  shall, 
as  appropriate  to  the  particular  method 
of  procurement,  cover  the  following 
steps: 

(1)  In  preparing  a  scope  of  work, 
evaluation  factors  and  cost  estimate  for 
selecting  a  consultant; 

(2)  In  soliciting  proposals  from 
prospective  consultants; 
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(3)  In  the  evaluation  of  proposals  and 
^e  ranking/selection  of  a  consultant; 

(4)  In  negotiation  of  the 

1  eimbursement  to  be  paid  to  the  selected 
consultant; 

{5)  In  monitoring  the  consultant's 
work  and  in  preparing  a  consultant's 
performance  evaluation  when 
completed;  and 

(6)  In  determining  the  extent  to  which 
the  consultant,  who  is  responsible  for 
the  professional  quality,  technical 
accuracy,  and  coordination  of  services, 
may  be  reasonably  liable  for  costs 
resulting  firom  errors  or  deficiencies  in 
design  furnished  under  its  contract. 

(b)  Contracts.  Contracts  and  contract 
settlements  involving  design  services  for 
projects  that  have  not  been  delegated  to 
the  State  under  23  U.S.C.  106(c),  that  do 
not  fall  under  the  small  purchase 
procedures  in  §  172.5(a)(2),  shall  be 
subject  to  the  prior  approval  by  FHWA, 
unless  an  alternate  approval  procedure 
has  been  approved  by  FHWA. 

(c)  Major  projects.  Any  contract, 
revision  of  a  contract  or  settlement  of  a 
contract  for  design  services  for  a  project 
that  is  expected  to  fall  under  23  U.S.C. 
106(h)  shall  be  submitted  to  the  FHWA 
for  approval. 

(d)  Consultant  services  in 
management  roles.  When  Federalraid 
highway  funds  participate  in  the 
contract,  the  contracting  agency  shall 
receive  approval  from  the  FHWA  before 
hiring  a  consultant  to  act  in  a 
management  role  for  the  contracting 
agency. 

(FR  Doc.  02-14751  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  1 

(TO  8999] 

RIN  154S-AY13 

Treaty  Guidance  Regarding  Payments 
With  Respect  to  Domestic  Reverse 
Hybrid  Entitles 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final. regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  894  relating  to 
the  eligibility  for  treaty  benefits  of  items 
of  income  paid  by  domestic  entities  that 
are  not  fiscally  transparent  under  U.S. 
law  but  are  fiscally  transparent  under 
the  laws  of  the  jurisdiction  of  the  person 
claiming  treaty  benefits  (domestic 


reverse  hybrid  entities).  The  regulations 
affect  the  determination  of  tax  treaty 
benefits  with  respect  to  U.S.  source 
income  of  foreign  persons. 

DATES:  Effective  Date:  These  regulations 
are  effective  June  12,  2002. 

Applicability  Date:  These  regulations 
are  applicable  to  items  of  income  paid 
by  a  domestic  reverse  hybrid  entity  on 
or  after  June  12,  2002  with  respect  to 
amounts  received  by  the  domestic 
reverse  hybrid  entity  on  or  after  June  12, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  U.  Karzon  at  (202)  622-3880 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  27,  2001,  the  IRS  and 
Treasury  published  a  notice  of  proposed 
rulemaking  (REG-107101-00)  in  the 
Federal  Register  (66  FR  12445)  under 
section  894  relating  to  whether 
payments  made  by  domestic  reverse 
hybrid  entities  to  their  interest  holders 
are  eligible  for  benefits  under  income 
tax  treaties.  A  limited  number  of 
comments  responding  to  the  notice  of 
proposed  rulemaking  were  received. 
After  consideration  of  these  comments, 
the  proposed  regulations  are  adopted  as 
final  regulations  as  revised  by  this 
Treasury  decision. 

Explanation  of  Provisions 

/.  General 

These  final  section  894  regulations 
clarify  the  availability  of  treaty  benefits 
on  payments  made  by  a  domestic 
reverse  hybrid  entity  (DRH)  to  its 
interest  holders.  A  DRH  is  a  U.S.  entity 
that  the  United  States  treats  as  non- 
fiscally  transparent  (e.g.,  as  a 
corporation),  but  the  interest  holder's 
country  treats  as  fiscally  transparent 
(e.g.,  as  a  partnership  or  branch).  These 
regulations  are  the  final  piece  of 
guidance  associated  with  section  894 
regulations  finalized  on  July  3,  2000  (TD 
8889;  65  FR  40993)  (the  '2000 
regulations"),  that  generally  address  the 
availability  of  treaty  benefits  on  items  of 
U.S.  source  income  paid  to  hybrid 
entities  (i.e.,  entities  treated  as  fiscally 
transparent  by  one  jurisdiction  but  non- 
fiscally  transparent  by  another). 

The  preamble  to  the  2000  regulations 
noted  that  the  IRS  and  Treasury  had 
learned  that  non-U.S.  multinationals 
were  establishing  DRH  structiu^s  in  the 
United  States  to  manipulate  the  U.S.  tax 
treaty  network  to  obtain  tax-advantaged 
financing.  The  IRS  and  Treasury 
notified  the  public  in  that  preamble  that 
they  intended  to  issue  regulations  to 
address  this  situation. 


Proposed  regulations  were  issued  on 
February  27,  2001.  The  proposed 
regulations  provided  guidance  with 
respect  to  two  distinct  issues  involving 
domestic  reverse  hybrid  entities.  First, 
to  resolve  a  technical  question  raised  by 
commentators  regarding  the  application 
of  the  2000  regulations,  the  proposed 
regulations  clarified  that  a  payment  by 
a  domestic  reverse  hybrid  entity  to  a 
foreign  interest  holder  may  be  eligible 
for  treaty  benefits.  No  comments  were 
received  on  this  portion  of  the  proposed 
regulations,  and  the  rule  in  the 
proposed  regulations  is  accordingly 
adopted  without  change  in  these  final 
regulations. 

The  proposed  regulations  also 
addressed  certain  structures  involving 
domestic  reverse  hybrid  entities  that 
Treasury  and  the  IRS  believed 
represented  the  use  of  such  entities  to 
obtain  inappropriate  treaty  benefits.  The 
comments  received  in  response  to  this 
portion  of  the  proposed  regulations 
generally  confirmed  the  need  for 
regulations  to  address  the  use  of  DRH 
structures  by  non-U.S.  companies.  One 
commentator  wrote  in  its  comment  that 
"regulations  addressing  the  DRH 
structure  are  appropriate."  The 
commentator  noted  that  DRH  structures 
are  "relatively  uncommon"  with  the 
exception  of  their  use  by  highly 
sophisticated  non-U.S.  multinational 
groups  to  procure  acquisition  financing 
at  a  tax-advantaged  rate  vis-a-vis  their 
U.S.  competitors. 

Several  commentators  expressed 
concern  that  the  approach  taken  in  the 
proposed  DRH  regulations  might  erode 
the  simplicity  achieved  by  the  section 
7701  entity  classification  rules,  known 
as  the  Check-the-Box  (CTB)  regulations. 
The  IRS  and  Treasury  have  carefully 
considered  this  comment,  but  continue 
to  believe  that  the  approach  in  these 
final  regulations  is  appropriate.  The 
regulations  only  apply  to  a  DRH 
structure  established  by  a  group  of 
taxpayers  related  to  each  other  by  80% 
common  ownership.  This  high 
ownership  requirement  minimizes  the  * 
possibility  that  a  taxpayer  might 
inadvertently  establish  such  a  structure. 
In  addition,  the  comments  confirm  that 
DRH  structures  remain  "relatively 
imcommon."  Thus,  any  loss  of  the   . 
simplification  benefits  of  the  CTB 
regulations  also  will  be  relatively 
uncommon. 

One  commentator  suggested  that, 
rather  than  adopt  the  approach  in  the 
regulations,  the  IRS  and  Treasury 
should  pursue  an  approach  under 
section  1503(d)  to  directly  address 
structures  similar  to,  and  potentially 
including,  the  DRH  that  rely  on  hybrid 
entity  structures  to  deduct  the  same 
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interest  expense  in  two  jurisdictions 
(commonly  called  a  "double  dip"  of 
interest  deductions)  to  achieve  tax- 
advantaged  financing.  The  commentator 
expressed  the  view  that  the  real  concern 
of  the  IRS  and  Treasiuy  should  be  this 
double  dip  on  deductions,  rather  than 
the  tax  treaty  manipulation  present  in 
DRH  structiires. 

Treasury  and  the  IRS  agree  that  a  re- 
examination of  the  rules  of  section 
1503(d)  and  the  policies  underljring 
those  rules  may  be  appropriate.  Such  a 
re-examination  will  require  substantial 
and  careful  analysis  with  respect  to  the 
interaction  of  U.S.  and  foreign  law  in  a 
variety  of  contexts  and  is  therefore 
beyond  the  scope  of  these  regulations, 
which,  as  noted  above,  focus  on  the  use 
of  DRH  structures  to  obtain 
inappropriate  treaty  benefits. 

In  this  regard,  the  commentator 
misconstrues  the  concern  of  the  IRS  and 
Treasiuy  with  respect  to  the  issues 
associated  with  the  use  of  DRH 
structxues.  Treasury  and  the  IRS  are 
concerned  that  DRH  struct\u«s  are  being 
established  by  related  parties  to 
manipulate  differences  in  U.S.  and 
foreign  entity  classification  rules  to 
reduce,  through  inappropriate  use  of  an 
income  tax  treaty,  the  amount  of  tax 
imposed  on  items  of  income  paid  by 
domestic  corporations  to  related  foreign 
companies.  The  overall  effect  of  these 
transactions,  if  respected,  would  be  (1) 
a  deduction  under  U.S.  law  for  the 
"outbound"  payment  of  an  item  of 
income,  (2)  the  reduction  or  elimination 
of  U.S.  withholding  tax  on  that  item  of 
income  imder  an  applicable  treaty,  and 
(3)  the  imposition  of  little  or  no  tax  by 
the  treaty  partner  on  the  item  of  income. 
This  result  is  inconsistent  with  the 
expectation  of  the  United  States  and  its 
treaty  partners  that  treaties  should  be 
used  to  reduce  or  eliminate  double 
taxation  of  income.  The  legislative 
history  of  section  894(c]  supports  this 
analysis.  Congress  specifically 
expressed  its  concern  about  the  use  of 
income  tax  treaties  to  manipulate  the 
inconsistencies  between  U.S.  and 
foreign  tax  laws  to  obtain  similar 
benefits.  See  H.R.  Conf.  Rep.  No  220, 
105th  Cong.,  1st  Sess.  573  (1997);  Joint 
Committee  on  Taxation,  105th  Cong., 
1st  Sess.,  General  Explanation  of  Tax 
Legislation  Enacted  in  1997  (JCS-23- 
97),  at  249  (December  17, 1997).  The 
approach  adopted  by  these  regulations 
also  is  consistent  with  the  U.S.  view 
that  contracting  states  to  an  income  tax 
treaty  may  adopt  provisions  in  their 
domestic  laws  to  prevent  inappropriate 
use  of  the  treaty.  See,  e.g.,  the  Treasury 
Department  Technical  Explanation  to 
Article  22  (  Limitation  on  Benefits)  of 
the  1996  United  States  Model  Income 


Tax  Convention.  See  also  Commentaries 
to  Article  1  of  the  2000  OECD  Model 
Tax  Convention  on  Income  and  Capital; 
S.  Rep.  No.  445, 100th  Cong.  2d  Sess. 
322-23  (1988). 

Another  commentator  questioned 
Treasury's  authority  for  issuing  the 
regulations,  arguing  that  the 
recharacterization  of  an  interest 
payment  as  a  dividend  payment  may 
contravene  the  definition  of  interest 
contained  in  various  U.S.  treaties.  The 
IRS  and  Treasury  have  concluded  that 
the  regulations  are  consistent  with  U.S. 
law,  including  U.S.  treaties.  These  final 
regulations  are  issued  imder  the 
authority  of  sections  894(a),  894(c),  7805 
and  7701(1).  Further,  as  noted  above, 
contracting  states  to  an  income  tax 
treaty  may  adopt  provisions  in  their 
domestic  laws  to  coimter  inappropriate 
uses  of  the  treaty.  Id. 

H.  Comments  and  Changes  to  §1.894- 
l(d)(2)(ii)(B)(l):  Payment  Made  to 
Related  Foreign  Interest  Holder 

Section  1.894-l(d)(2)(ii)(B)(l)  of  the 
proposed  regiilations  provided  a  special 
rule  that  was  generally  targeted  at 
payments  made  by  a  domestic  reverse 
hybrid  entity  to  a  foreign  parent  of  the 
domestic  reverse  hybrid  entity.  This 
rule  woidd  apply  if:  (1)  A  domestic 
subsidiary -made  4  payment  to  a 
domestic  reverse  hybrid  entity,  the 
pajonent  was  considered  to  be  a 
dividend  either  imder  the  laws  of  the 
United  States  or  imder  the  laws  of  the 
jurisdiction  of  the  foreign  parent  of  the 
domestic  reverse  hybrid  entity,  and  the 
domestic  reverse  hybrid  entity  was 
treated  as  a  fiscally  transparent,  or 
"pass-through,"  entity  under  the  foreign 
parent's  laws;  and  (2)  the  domestic 
reverse  hybrid  entity  made  a  deductible 
payment  to  the  foreign  parent  that 
otherwise  would  qualify  for  a  treaty- 
based  reduction  in  U.S.  withholding  tax. 
Under  these  circumstances,  the 
proposed  regulations  provided  that  the 
payment  by  the  domestic  reverse  hybrid 
entity  would  be  treated  as  a  dividend  for 
all  purposes  of  the  Internal  Revenue 
Code  and  the  applicable  income  tax 
treaty,  but  only  to  the  extent  of  the 
foreign  parent's  proportionate  share  of 
the  prior  dividend  payments  made  to 
the  domestic  reverse  hybrid  entity  by 
the  domestic  subsidiary. 

Commentators  recommended  the 
inclusion  of  a  tax  avoidance  purpose 
test  in  the  final  regulations.  As  part  of 
this  approach,  commentators  suggested 
consideration  of  several  factors, 
including  the  ability  of  the  domestic 
reverse  hybrid  entity  to  satisfy  the  debt 
independent  of  dividends  or  payments 
from  the  domestic  entity,  and  the 
amount  of  time  between  the  time  the 


related  foreign  interest  holder,  the 
domestic  reverse  hybrid  entity,  and  the 
domestic  entity  became  related  persons 
and  the  incurrence  of  the  iiiter-company 
debt.  This  recommendation  was  not 
adopted.  These  regulations  are  intended 
to  provide  objective  rules  regarding 
eligibility  for  treaty  benefits  on  certain 
items  of  U.S.  source  income  paid  by 
domestic  reverse  hybrid  entities. 

Commentators  requested  clarification 
that  paragraph  (d)(2)(ii)(B)  does  not 
apply  to  payments  made  by  a  domestic 
reverse  hybrid  entity  that  would  not  be 
subject  to  withholding  tax  without 
regard  to  a  treaty.  Commentators  are 
correct  in  reading  the  regulations  to 
provide  that  paragraph  (d)(2)(ii)(B)  will 
not  apply  if  the  payment  made  by  the 
domestic  reverse  hybrid  entity  is 
exempt  from  withholding  tax  under  the 
Internal  Revenue  Code.  Commentators 
also  requested  clarification  that  the 
regulations  apply  only  to  payments 
received  by  the  domestic  reverse  hybrid 
entity  while  it  is  related  to  both  the 
domestic  entity  and  the  related  foreign 
interest  holder,  and  to  payments  made 
by  the  domestic  reverse  hybrid  entity 
while  it  is  related  to  the  related  foreign 
interest  holder.  The  text  of  these 
regulations  also  confirms  this  result. 
Accordingly,  no  changes  to  the 
regulations  were  considered  necessary 
on  either  of  these  points. 

As  a  general  matter,  commentators 
questioned  whether  paragraph 
(d)(2)(ii)(B)(I)  of  the  regulations  applies 
to  a  situation  in  which  the  dividend 
withholding  rate  under  the  applicable 
income  tax  treaty  is  lower  than  the 
withholding  rate  for  interest  under  the 
treaty.  The  regulations  do  not  make  the 
recharacterization  of  the  deductible 
payment  dependent  on  the  withholding 
rates  in  the  applicable  income  tax  treaty. 
Therefore,  if  the  requirements  of  the 
regulations  are  met,  the  regulations  will 
apply  regardless  of  whether  the 
dividend  withholding  rate  is  higher 
than  the  withholding  rate  for  interest  or 
other  deductible  payments  in  the 
applicable  income  tax  treaty.  An 
example  to  this  effect  has  been  added  to 
the  final  regulations. 

///.  Comments  and  Changes  to  §1.894- 
l(d)(2)(ii)(B)(3):  Definition  of  Related 

Paragraph  (d)(2)(ii){B)(3)  of  the 
proposed  regulations  defined  the  term 
related  for  purposes  of  determining 
whether  a  domestic  entity  made  a 
dividend  payment  to  a  related  domestic 
reverse  hybrid  entity,  and  for  purposes 
of  determining  whether  a  domestic 
reverse  hybrid  entity  made  a  payment  to 
a  related  foreign  interest  holder.  The 
ownership  requirements  set  forth  in 
section  267(b)  or  707(b)(1),  the 
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( instructive  ownership  rules  of  sections 
318,  and  attribution  rules  of  section 
267(c)  were  used  solely  to  determine 
whether  an  entity  was  "related"  for 
purposes  of  paragraph  (d)(2)(ii)(B);  and 
not  to  determine  if  the  entity  was  an 

(■  iterest  holder. 
Commentators  consequently  have 
uestioned  whether  corporations  that  do 
not  own  any  stock  directly  in  the 
domestic  reverse  hybrid  entity,  but  are 
related  to  the  domestic  reverse  hybrid 
entity  within  the  meaning  of  paragraph 
(d)(2)(ii)(B)(3),  can  be  interest  holders, 
and,  therefore,  related  foreign  interest 
holders  for  purposes  of  paragraph 
(d)(2)(ii)(B).  For  example,  commentators 
questioned  whether  the  regulations 
apply  if  a  domestic  reverse  hybrid 
entity,  which  has  received  a  dividend 
payment  from  a  related  domestic  entity, 
makes  an  interest  payment  to  a  foreign 
sister  corporation  of  the  domestic 
reverse  hybrid  entity  which  is  not  itself 
a  shareholder  in  the  domestic  reverse 
hybrid  entity.  Commentators  believe 
that  the  application  of  the  regulations  to 
a  foreign  sister  corporation  should 
depend  on  whether  that  corporation  is 
part  of  a  "consolidated  group"  under 
the  laws  of  the  jurisdiction  of  the 
foreign  parent. 

The  IRS  and  Treasury  generally  agree 
with  this  position.  Paragraph 
(d){2)(ii)(B)(ii)  of  the  final  regulations 
provides  that  a  payment  to  a  person, 
wherever  organized,  the  income  and 
losses  of  which  are  available,  under  the 
laws  of  the  jurisdiction  of  the  related 
foreign  interest  holder,  to  offset  the 
income  and  losses  of  a  related  foreign 
interest  holder,  will  be  treated  as  a 
payment  to  a  related  foreign  interest 
holder,  and  the  regulations  will  apply. 
Examples  have  been  added  to  the  final 
regulations  illustrating  these  principles. 

Paragraph  (d)(2){ii)(B)(3)  of^the 
proposed  regulations  also  contained  a 
special  rule  that  would  treat  certain 
acconunodation  parties  as  related 
foreign  interest  holders.  Pursuant  to  the 
rule  in  the  proposed  regulations,  if  a 
person  entered  into  a  transaction  with  a 
domestic  reverse  hybrid  entity,  its 
related  interest  holder,  or  other  related 
entity,  and  the  effect  of  the  transaction 
was  to  avoid  the  principles  of  these 
regulations,  then  that  person  would  be 
treated  as  related  to  the  domestic 
reverse  hybrid  entity  for  purposes  of 
this  section.  Commentators  expressed 
concern  that  this  language  could 
encompass  legitimate  dealings  with 
unrelated  third  parties.  For  example,  an 
unrelated  foreign  bank  that  makes  a  loan 
to  a  domestic  reverse  hybrid  entity  and 
receives  interest  payments  under  the 
loan  could  be  treated  as  related  to  the 
domestic  reverse  hybrid  entity  under 


paragraph  (d)(2){ii)(B)(5).  In  recognition 
of  the  fact  that  the  special  rule  in 
paragraph  (d)(2)(ii)(B)(3)  was  potentially 
overbroad  and  created  uncertainty  as  to 
its  application,  the  rule  was  deleted. 

IV.  Comments  and  Changes  to  §1.894- 
l(d)(2)(ii)(C):  Commissioner's  discretion. 

Paragraph  (d)(2)(ii)(C)  of  the  proposed 
regulations  provided  the  Commissioner 
with  the  authority  to  recharacterize,  for 
all  purposes  of  the  Internal  Revenue 
Code,  all  or  part  of  any  transaction  (or 
series  of  transactions)  between  related 
parties  if  the  effect  of  the  transaction 
wasto  avoid  the  principles  of  paragraph 
(d)(2)(ii)(B).  Commentators  also 
questioned  the  scope  of  this  provision 
and  requested  the  inclusion  of  examples 
of  situations  in  which  the  Commissioner 
would  not  exercise  his  discretion  and 
situations  in  which  the  Commissioner 
may  exercise  his  discretion. 
Commentators  were  concerned  that  this 
provision  would  allow  the 
Commissioner  to  apply  the  regulations 
to  legitimate,  non-abusive  transactions 
involving  domestic  reverse  hybrid 
entities. 

In  response  to  these  comments,  and  in 
recognition  of  the  potentially  overbroad 
reach  of  the  proposed  provision, 
paragraph  (d)(2)(ii)(C)  has  been 
modified  in  the  final  regulations  to 
narrow  its  scope  and  clarify  the 
circumstances  under  which  the 
provision  will  apply.  Thus,  under 
paragraph  (d)(2)(ii)(C)(I)  of  the  final 
regulations  (which  applies  to 
transactions  involving  related  parties), 
the  Commissioner  has  authority  to 
recharacterize  a  transaction  only  if  the 
following  conditions  are  met:  (1)  A 
deductible  payment  is  made  to  a  person 
who  is  related,  as  that  term  is  defined 
in  paragraph  (d)(2)(ii)(B)(d),  to  the 
domestic  reverse  hybrid  entity  (but  is 
not  otherwise  described  in  paragraph 
(d)(2)(ii)(B)(l)(ii));  and  (2)  that  payment 
is  made  in  coimection  with  one  or  more 
transactions  the  effect  of  which  is  to 
avoid  the  application  of  paragraph 
(d)(2)(ii)(B).  If  paragraph  (d)(2)(ii)(C)(I) 
applies,  the  Commissioner  is  authorized 
to  treat  the  deductible  payment  as  if  it 
were  received  directly  by  the  related 
foreign  interest  holder  in  the  domestic 
reverse  hybrid  entity. 

In  addition,  paragraph  (d)(2)(ii)(C)(2) 
of  the  final  regulations  (which  applies  to 
transactions  involving  an  unrelated 
"middleman")  provides  that  the 
Commissioner  may  treat  a  deductible 
payment  made  by  a  domestic  reverse 
hybrid  entity  to  an  unrelated  person  as 
being  made  directiy  to  a  related  foreign 
interest  holder  if:  (1)  The  unrelated 
person  (or  other  person  (whether  related 
or  not)  which  receives  a  payment  in  a 


series  of  transactions  that  includes  a 
transaction  involving  such  unrelated 
person)  makes  a  pajmient  to  the  related 
foreign  interest  holder  (or  other  person 
described  in  paragraph 
(d){2)(ii)(B)(I)(jjl);  (2)  the  payment  to  the 
unrelated  person  and  the  payment  to  the 
related  foreign  interest  holder  are  made 
in  connection  with  a  series  of 
transactions  which  constitute  a 
financing  arrangement,  as  defined  in 
§  1.881-3(a)(2)(i);  and  (3)  the 
transactions  have  the  effect  of  avoiding 
the  application  of  paragraph  (d)(2)(ii)(B) 
of  this  section.  An  example  has  been 
added  to  illustrate  the  principles 
contained  in  this  revised  paragraph 
(d)(2)(ii)(C)(2). 

To  the  extent  the  Comnussioner 
recharacterizes  a  deductible  payment  as 
a  distribution  within  the  meaning  of 
section  301(a)  under  this  paragraph 
(d)(2)(ii)(C),  the  payment  will  be  treated 
as  such  for  all  purposes  of  the  Internal 
Revenue  Code  and  the  applicable 
income  tax  treaty. 

Special  Analysis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  requirement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Karen  A.  Rennie-Quarrie 
of  the  Office  of  the  Associate  Chief 
Counsel  (International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 
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PART  1-^NCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  In  §  1.894-1,  paragraphs 
(d)(2)(ii),  and  (d)(2)(iii)  are  added  and 
paragraph  (d)(6)  is  revised  to  read  as 
follows: 

§  1 .894-1    Income  affactod  by  treaty. 

***** 

(d)*  *  * 

(2)*  *  * 

(ii)  Payments  by  domestic  reverse 
hybrid  entities — (A)  General  rule.  Except 
as  otherwise  provided  in  paragraph 
(d)(2)(ii)(B)  of  this  section,  an  item  of 
income  paid  by  a  domestic  reverse 
hybrid  entity  to  an  interest  holder  in 
such  entity  shall  have  the  character  of 
such  item  of  income  imder  U.S.  law  and 
shall  be  considered  to  be  derived  by  the 
interest  holder,  provided  the  interest 
holder  is  not  fiscally  transparent  in  its 
jurisdiction,  as  defined  in  paragraph 
(d)(3)(iii)  of  this  section,  with  respect  to 
thr*  item  of  income.  In  determining 
whether  the  interest  holder  is  fiscally 
transparent  with  respect  to  the  item  of 
income  under  this  paragraph 
(d)(2)(ii)(A),  the  determination  under 
paragraph  (d)(3){ii)  of  this  section  shall 
be  made  based  on  the  treatment  that 
woidd  have  resulted  had  the  item  of 
income  been  paid  by  an  entity  that  is 
not  fiscally  transparent  imder  the  laws 
of  the  interest  holder's  jurisdiction  with 
respect  to  any  item  of  income. 

(B)  Payment  made  to  related  foreign 
interest  holder — (1)  General  rule.  If — 

(/)  A  domestic  entity  makes  a  payment 
to  a  related  domestic  reverse  hybrid 
entity  that  is  treated  as  a  dividend  imder 
either  the  laws  of  the  United  States  or 
the  laws  of  the  jurisdiction  of  a  related 
foreign  interest  holder  in  the  domestic 
reverse  hybrid  entity,  and  under  the 
laws  of  the  jurisdiction  of  the  related 
foreign  interest  holder  in  the  domestic 
reverse  hybrid  entity,  the  related  foreign 
interest  holder  is  treated  as  deriving  its 
proportionate  share  of  the  payment 
under  the  principles  of  paragraph  (d)(1) 
of  this  section;  and 

(ii)  The  domestic  reverse  hybrid  entity 
makes  a  payment  of  a  type  that  is 
deductible  for  U.S.  tax  purposes  to  the 
related  foreign  interest  holder  or  to  a 
person,  wherever  organized,  the  income 
and  losses  of  which  are  available,  under 
the  laws  of  the  jurisdiction  of  the  related 
foreign  interest  holder,  to  offset  the 
income  and  losses  of  the  related  foreign 
interest  holder,  and  for  which  a 
reduction  in  U.S.  withholding  tax 
would  be  allowed  imder  an  applicable 
income  tax  treaty;  then 


[Hi]  To  the  extent  the  amount  of  the 
payment  described  in  paragraph 
(d)(2)(ii)(B)(J)(ji)  of  this  section  does  not 
exceed  the  sum  of  the  portion  of  the 
payment  described  in  paragraph 
(d)(2)(ii)(B)(l)(/)  of  this  section  treated 
as  derived  by  the  related  foreign  interest 
holder  and  the  portion  of  any  other 
prior  payments  described  in  paragraph 
(d)(2)(ii)(B)(l)(i)  of  this  section  treated 
as  derived  by  the  related  foreign  interest 
holder,  the  amount  of  the  payment 
described  in  (d)(2)(ii)(B)(l)(u)  of  this 
section  will  be  treated  for  all  purposes 
of  the  Internal  Revenue  Code  and  any 
applicable  income  tax  treaty  as  a 
distribution  within  the  meaning  of 
section  301(a)  of  the  Internal  Revenue 
Code,  and  the  tax  to  be  withheld  from 
the  payment  described  in  paragraph 
(d)(2)(ii)(B)(l)(/i)  of  this  section 
(assuming  the  payment  is  a  dividend 
under  section  301(c)(1)  of  the  Internal 
Revenue  Code)  shall  be  determined 
based  on  the  appropriate  rate  of 
withholding  that  would  be  applicable  to 
dividends  paid  from  the  domestic 
reverse  hybrid  entity  to  the  related 
foreign  interest  holder  in  accordance 
with  the  principles  of  paragraph 
(d)(2)(ii)(A)  of  this  section. 

(2)  Determining  amount  to  be 
recharacterized  under  paragraph 
(d)(2)(ii)(B)(l)(iii).  For  purposes  of 
determining  the  amount  to  be 
recharacterized  under  paragraph 
(d)(2)(ii)(B)(l)(iij)  of  this  section,  the 
portion  of  the  payment  described  in 
paragraph  (d)(2)(ii)(B)(i)(i)  of  this 
section  treated  as  derived  by  the  related 
foreign  interest  holder  shall  be 
increased  by  the  portion  of  the  payment 
derived  by  any  odier  person  described 
in  paragraph  (d)(2)(ii)(B)(2)(ij),  and  shall 
be  reduced  by  the  amount  of  any  prior 
section  301(c)  distributions  made  by  the 
domestic  reverse  hybrid  entity  to  the 
related  foreign  interest  holder  or  any 
other  person  described  in  paragraph 
(d)(2)(ii](B)(l)(ii')  and  by  the  amount  of 
any  payments  from  the  domestic  reverse 
hybrid  entity  previously  recharacterized 
under  paragraph  (d)(2)(ii)(B)(2)(iii)  of 
this  section. 

(3)  Tiered  entities.  The  principles  of 
this  paragraph  (d)(2)(ii)(B)  also  shall 
apply  to  payments  referred  to  in  this 
paragraph  (d)(2)(ii)(B)  made  among 
related  entities  when  there  is  more  than 
one  domestic  reverse  hybrid  entity  or 
other  fiscally  transparent  entity 
involved. 

(4)  Definition  of  related.  For  purposes 
of  this  section,  a  person  shall  be  treated 
as  related  to  a  domestic  reverse  hybrid 
entity  if  it  is  related  by  reason  of  the 
ownership  requirements  of  section 
267(b)  or  707(b)(1),  except  that  the 
language  "at  least  80  percent"  applies 


instead  of  "more  than  50  percent," 
where  applicable.  For  purposes  of 
determining  whether  a  person  is  related 
by  reason  of  the  ownership 
requirements  of  section  267(b)  or 
707(b)(1),  the  constructive  ownership 
rules  of  section  318  shall  apply,  and  the 
attribution  rules  of  section  267(c)  also 
shall  apply  to  the  extent  they  attribute 
ownership  to  persons  to  whom  section 
318  does  not  attribute  ownership. 

(C)  Payments  to  persons  not  described 
in  paragraph  (d)(2)(ii)(B)(l)(ii)—(l) 
Related  persons.  The  Commissioner 
may  treat  a  payment  by  a  domestic 
reverse  hybrid  entity  to  a  related  person 
(who  is  neither  the  related  foreign 
interest  holder  nor  otherwise  described 
in  paragraph  (d)(2)(ii)(B)(2)(jj)  of  this 
section),  in  whole  or  in  part,  as  being 
made  to  a  related  foreign  interest  holder 
for  purposes  of  applying  paragraph 
(d)(2)(ii)(B)  of  this  section,  if— 

(i)  The  payment  to  the  related  person 
is  of  a  type  that  is  deductible  by  the 
domestic  reverse  hybrid  entity;  and 

iii)  The  payment  is  made  in 
connection  with  one  or  more 
transactions  the  effect  of  which  is  to 
avoid  the  application  of  paragraph 
(d)(2)(ii)(B)  of  this  section. 

(2)  Unrelated  persons.  The 
Conunissioner  may  treat  a  payment  by 
a  domestic  reverse  hybrid  entity  to  an 
unrelated  person,  in  whole  or  in  part,  as 
being  made  to  a  related  foreign  interest 
holder  for  purposes  of  applying 
paragraph  (d)(2)(ii)(B)  of  this  section, 
if— 

(i)  The  payment  to  the  unrelated 
person  is  of  a  type  that  is  deductible  by 
the  domestic  reverse  hybrid  entity; 

[ii]  The  unrelated  person  (or  other 
person  (whether  related  or  not)  which 
receives  a  payment  in  a  series  of 
transactions  that  includes  a  transaction 
involving  such  unrelated  person)  makes 
a  payment  to  the  related  foreign  interest 
holder  (or  other  person  described  in 
paragraph  (d)(2){ii)(B)(I)(ii)); 

(iii)  The  foregoing  payments  are  made 
in  coimection  with  a  series  of 
transactions  which  constitute  a 
financing  arrangement,  as  defined  in 
§1.881-3(a)(2)(i);and 

(iv)  The  transactions  have  the  effect  of 
avoiding  the  application  of  paragraph 
(d)(2)(ii)(B)  of  this  section. 

(iii)  Examples.  The  rules  of  this 
paragraph  (d)(2)  are  illustrated  by  the 
following  examples: 

Example  1.  Dividend  paid  by  unrelated 
entity  to  domestic  reverse  hybrid  entity,  (i) 
Facts.  Entity  A  is  a  domestic  reverse  hybrid 
entity,  as  defined  in  paragraph  (d)(2)(i)  of  this 
section,  with  respect  to  the  U.S.  source 
dividends  it  receives  from  B,  a  domestic 
corporation  to  which  A  is  not  related  within 
the  meaning  of  paragraph  (d)(2)(ii)(B)(4)  of 
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I  lis  section.  A's  85-percent  shareholder.  FC, 
ijs  a  corporation  organized  under  the  laws  of 
Country  X,  which  has  an  income  tax  treaty 
in  effect  with  the  United  States.  A's 
remaining.  15-percent  shareholder  is  an 
unrelated  domestic  corporation.  Under 
Country  X  law,  FC  is  not  fiscally  transparent 
with  respect  to  the  dividend,  as  defined  in 
paragraph  (d)(3)(ii)  of  this  section.  In  year  1. 
A  receives  $100  of  dividend  income  from  B. 
Under  Country  X  law,  FC  is  treated  as 
deriving  $85  of  the  $100  dividend  payment 
received  by  A.  The  applicable  rate  of  tax  on 
dividends  under  the  U.S.-Country  X  income 
tax  treaty  is  5  percent  with  respect  to  a  10- 
percent  or  more  corporate  shareholder. 

(ii)  Analysis.  Under  paragraph  (d)(2)(i)  of 
this  section,  the  U.S.-Country  X  income  tax 
treaty  does  not  apply  to  the  dividend  income 
received  by  A  because  the  payment  is  niade 
by  B,  a  domestic  corporation,  to  A,  another 
domestic  corporation.  A  remains  fully 
taxable  under  the  U.S.  tax  laws  as  a  domestic 
corporation  with  regard  to  that  item  of 
income.  Further,  pursuant  to  paragraph 
(d)(2)(i)  of  this  section,  notwithstanding  the 
fact  that  A  is  treated  as  fiscally  transparent 
with  respect  to  the  dividend  income  under 
the  laws  of  Country  X,  FC  may  not  claim  a 
reduced  rate  of  taxation  on  its  share  of  the 
U.S.  source  dividend  income  received  by  A. 

Example  2.  Interest  paid  by  domestic 
reverse  hybrid  entity  to  related  foreign 
interest  holder  where  dividend  is  paid  by 
unrelated  entity,  (i)  Facts.  The  facts  are  the 
same  as  in  Example  1.  Both  the  United  States 
and  Country  X  characterize  the  payment  by 
B  in  year  1  as  a  dividend.  In  addition,  in  year 
2,  A  makes  a  payment  of  $25  to  FC  thatis 
charactetized  under  the  Internal  Revenue 
Code  as  interest  on  a  loan  from  FC  to  A. 
Under  the  U.S.-Country  X  income  tax  treaty, 
the  rate  of  tax  on  interest  is  zero.  Under 
Country  X  laws,  had  the  interest  been  paid 
by  an  entity  that  is  not  fiscally  transparent 
under  Country  X's  laws  with  respect  to  any 
item  of  income.  FC  would  not  be  fiscally 
transparent  as  defined  in  paragraph  (d)(2)(ii) 
of  this  section  with  respect  to  the  interest. 

(ii)  Analysis.  The  analysis  is  the  same  as 
in  Example  1  with  respect  to  the  $100 
payment  from  B  to  A.  With  respect  to  the  $25 
payment  from  A  to  FC,  paragraph  (d)(2)(ii)(B) 
of  this  section  will  not  apply  because, 
although  FC  is  a  related  foreign  interest 
holder  in  A,  A  is  not  related  to  B,  the  payor 
of  the  dividend  income  it  received.  Under 
paragraph  (d)(2)(ii)(A)  of  this  section,  the  $25 
of  interest  paid  by  A  to  FC  in  year  2  is 
characterized  under  U.S.  law  as  interest. 
Accordingly,  in  year  2,  A  is  entitled  to  an 
interest  deduction  with  respect  to  the  $25 
interest  payment  from  A  to  FC.  and  FC  is 
entitled  to  the  reduced  rate  of  withholding 
applicable  to  interest  under  the  U.S.-Country 
X  income  tax  treaty,  assuming  all  other 
requirements  for  claiming  treaty  benefits  are 
met. 

Example  3.  Intemst  paid  by  domestic 
reverse  hybrid  entity  to  related  foreign 
interest  holder  where  dividend  is  paid  by  a 
related  entity,  (i)  Facts.  The  facts  are  the 
same  as  in  Example  2,  except  the  $100 
dividend  income  received  by  A  in  year  1  is 
from  A's  wholly-owned  subsidiary,  S. 

(ii)  Analysis.  The  analysis  is  the  same  as 
in  Example  1  with  respect  to  the  $100 


dividend  payment  from  S  to  A.  However,  the 
$25  interest  payment  in  year  2  by  A  to  FC 
will  be  treated  as  a  dividend  for  all  purposes 
of  the  Internal  Revenue  Code  and  the  U.S.- 
Country  X  income  tax  treaty  because  $25 
does  not  exceed  EC's  share  of  the  $100 
dividend  payment  made  by  S  to  A  ($85). 
Since  FC  is  not  fiscally  transparent  with 
respect  to  the  payment  as  determined  under 
paragraph  (d)(2)(ii)(A)  of  this  section.  FC  is 
entitled  to  the  reduced  rate  applicable  to 
dividends  under  the  U.S.-Country  X  income 
tax  treaty  with  respect  to  the  $25  payment. 
Because  the  $25  payment  in  year  2  is 
recharacterized  as  a  dividend  for  all  purposes 
of  the  Internal  Revenue  Code  and  the  U.S.- 
Country  X  income  tax  treaty,  A  is  not  entitled 
to  an  interest  deduction  with  respect  to  that 
payment  and  FC  is  not  entitled  to  claim  the 
reduced  rate  of  withholding  applicable  to 
interest. 

Example  4.  Definition  of  related  foreign 
interest  holder,  (i)  Facts.  The  facts  are  the 
same  as  in  Example  3,  except  that  A  has  two 
50-percent  shareholders,  FCl  and  FC2.  In 
year  2,  A  makes  an  interest  payment  of  $25 
to  both  FCl  and  FC2.  FCl  is  a  corporation 
organized  under  the  laws  of  Country  X. 
which  has  an  income  tax  treaty  in  effect  with 
the  United  States.  FC2  is  a  corporation 
organized  under  the  laws  of  Country  Y, 
which  also  has  an  income  tax  treaty  in  effect 
with  the  United  States.  FP  owns  100-percent 
of  both  FCl  and  FC2,  and  is  organized  under 
the  laws  of  Country  X.  Under  Country  X  law, 
FCl  is  not  fiscally  transparent  with  respect 
to  the  dividend,  as  defined  in  paragraph 
{d)(3)(ii)  of  this  section.  Under  Country  X 
law,  FCl  is  treated  as  deriving  $50  of  the 
$100  dividend  payment  received  by  A 
because  A  is  fiscally  transparent  under  the 
laws  of  Country  X,  as  determined  under 
paragraph  (d)(3)(iii)  of  this  section.  The 
applicable  rate  of  tax  on  dividends  under  the 
U.S.-Country  X  income  tax  treaty  is  5-percent 
with  respect  to  a  10-percent  or  more 
corporate  shareholder.  Under  Country  Y  law, 
FC2  is  not  treated  as  deriving  any  of  the  $100 
dividend  payment  received  by  A  because, 
under  the  laws  of  Country  Y.  A  is  not  a 
fiscally  transparent  entity. 

(ii)  Analysis.  The  analysis  is  the  same  as 
in  Example  1  with  respect  to  the  $100 
dividend  payment  from  S  to  A.  With  respect 
to  the  $25  payment  in  year  2  by  A  to  FCl. 
the  payment  will  be  treated  as  a  dividend  for 
all  purposes  of  the  Internal  Revenue  Code 
and  the  U.S.-Country  X  income  tax  treaty 
because  FCl  is  a  related  foreign  interest 
holder  as  determined  under  paragraph 
(d)(2)(ii)(B)(4)  of  this  section,  and  because 
$25  does  not  exceed  FCl's  share  of  the 
dividend  payment  made  by  S  to  A  ($50).  FCl 
is  a  related  foreign  interest  holder  because 
FCl  is  treated  as  owning  the  stock  of  A 
owned  by  FC2  under  section  267(b)(3).  Since 
FCl  is  not  fiscally  transparent  with  respect 
to  the  payment  as  determined  under 
paragraph  (d)(2)(ii)(A)  of  this  section,  FCl  is 
entitled  to  the  5-percent  reduced  rate 
applicable  to  dividends  under  the  U.S.- 
Country  X  income  tax  treaty  with  respect  to 
the  $25  payment.  Because  the  $25  payment 
in  year  2  is  recharacterized  as  a  dividend  for 
all  purposes  of  the  Internal  Revenue  Code 
and  the  U.S.-Country  X  income  tax  treaty,  A 


is  not  entitled  to  an  interest  deduction  with 
respect  to  that  payment.  Even  though  FC2  is 
also  a  related  foreign  interest  holder,  the  $25 
interest  payment  by  A  to  FC2  in  year  2  is  not 
recharacterized  because  A  is  not  fiscally 
transparent  under  the  laws  of  Country  Y,  and 
FC2  is  not  treated  as  deriving  any  of  the  $100 
dividend  payment  received  by  A.  Thus,  the 
U.S.-Country  Y  income  tax  treaty  is  not 
implicated. 

Example  5.  Higher  treaty  withholding  rate 
on  dividends,  (i)  Forts.  The  facts  are  the  same 
as  in  Example  3,  except  that  under  the  U.S.- 
Country  X  income  tax  treaty,  the  rate  of  tax 
on  interest  is  10-percent  and  the  rate  of  fax 
on  dividends  is  5-percent. 

(ii)  Analysis.  The  analysis  is  the  same  as 
in  Example  1  with  respect  to  the  $100 
dividend  payment  from  S  to  A.  The  analysis 
is  the  same  as  in  Example  3  with  respect  to 
the  $25  interest  payment  in  year  2  from  A  to 
FC. 

Examples.  Foreign  sister  corporation  the 
income  and  losses  of  which  may  offset  the 
income  and  losses  of  related  foreign  interest 
holder,  (i)  Facts.  The  facts  are  the  same  as 
Example  3.  except  that  in  year  2.  A  makes  the 
interest  payment  of  $25  to  FS,  a  subsidiary 
of  FC  also  organized  in  Country  X.  Under  the 
laws  of  Country  X.  FS  is  not  fiscally 
transparent  with  respect  to  the  interest 
payment,  and  the  income  and  losses  of  FS 
may  be  used  to  offset  the  income  and  losses 
ofFC. 

(ii)  Analysis.  The  analysis  is  the  same  as 
in  Example  1  with  respect  to  the  $100 
dividend  payment  from  S  to  A.  With  respect 
to  the  $25  interest  payment  from  A  to  FS  in 
year  2,  FS  is  a  person  described  in  paragraph 
(d)(2)(ii)(B)(I)(ii)  of  this  section  because  the 
income  and  losses  of  FS  may  be  used  under 
the  laws  of  Country  X  to  offset  the  income 
and  losses  of  FC.  the  related  foreign  interest 
holder  that  derived  its  proportionate  share  of 
the  payment  from  S  to  A.  Therefore, 
paragraph  (d)(2)(ii)(B)  of  this  section  applies, 
and  the  $25  interest  payment  in  year  2  byA 
to  FS  is  treated  as  a  dividend  for  all  purposes 
of  the  Internal  Revenue  Code  and  the  U.S.- 
Country  X  income  tax  treaty  because  the  $25 
payment  does  not  exceed  EC's  share  of  the 
$100  dividend  payment  made  by  S  to  A 
($85).  Since  FS  is  not  fiscally  transparent 
with  respect  to  the  payment  as  determined 
under  paragraph  (d)(2)(ii)(A)  of  this  section, 
FS  is  entitled  to  obtain  the  rate  applicable  to 
dividends  under  the  U.S.-Country  X  income 
tax  treaty  with  respect  to  the  $25  payment. 
Because  the  $25  payment  in  year  2  is 
recharacterized  as  a  dividend  for  all  purposes 
of  the  Internal  Revenue  Code  and  the  U.S.- 
Countr>'  X  income  tax  treaty.  A  is  not  entitled 
to  an  interest  deduction  with  respect  to  the 
payment  and  FS  is  not  entitled  to  claim  the 
reduced  rate  of  withholding  applicable  to 
interest  under  the  U.S.-Country  X  income  tax 
treaty. 

Example  7.  Interest  paid  by  domestic 
reverse  hybrid  entity  to  unrelated  foreign 
bank,  (i)  Facts.  The  facts  are  the  same  as  in 
Example  3.  except  that  in  year  2.  A  makes  the 
interest  payment  of  $25  to  FB,  a  Country  Y 
unrelated  foreign  bank,  on  a  loan  from  FB  to 
A. 

(ii)  Analysis.  The  analysis  is  the  same  as 
in  Example  1  with  respect  to  the  $100 
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dividend  payment  from  S  to  A.  With  respect 
to  the  payment  from  A  to  FB,  paragraph 
(d)(2)(ii)(B)  of  this  section  will  not  apply 
because,  although  A  is  related  to  S,  the  payor 
of  the  dividend  income  it  received,  A  is  not 
related  to  FB  under  paragraph  (d)(2)(ii)(B)(4) 
of  this  section.  Under  paragraph  (d)(2)(ii)(A) 
of  this  section,  the  $25  interest  payment 
made  from  A  to  FB  in  year  2  is  characterized 
as  interest  under  the  Internal  Revenue  Code. 

Example  8.  Interest  paid  by  domestic 
reverse  hybrid  to  an  unrelated  entity 
pursuant  to  a  financing  arrangement,  (i) 
Facts.  The  facts  are  the  same  as  in  Example 
7.  except  that  in  year  3.  FB  makes  an  interest 
payment  of  $25  to  FC  on  a  deposit  made  by 
FC  with  FB. 

(ii)  Analysis.  The  analysis  is  the  same  as 
in  Example  7  with  respect  to  the  $100 
dividend  payment  from  S  to  A.  With  respect 
to  the  $25  payment  &t>ni  A  to  FB  in  year  2, 
because  the  payment  is  made  in  connection 
with  a  transaction  that  consititutes  a 
financing  arrangement  within  the  meaning  of 
paragraph  (d)(2)(ii](C)(2)  of  this  section,  the 
payment  may  be  treated  by  the  Commissioner 
as  being  made  directly  to  FC.  If  the 
Commissioner  disregards  FB,  then  the 
analysis  is  the  same  as  in  Example  3  with 
respect  to  the  $25  interest  payment  in  year 
2  from  A  to  FC. 

Example  9.  Royalty  paid  by  related  entity 
to  domestic  reverse  hybrid  entity,  (i)  Facts. 
The  facts  are  the  same  as  in  Example  3, 
except  the  $100  income  received  by  A  frt)m 
S  in  year  1  is  a  royalty  payment  under  both 
the  laws  of  the  United  States  and  the  laws 
of  Country  X.  The  royalty  rate  under  the 
treaty  is  10  percent  and  the  interest  rate  is  0 
percent. 

(ii)  Analysis.  The  analysis  as  to  the  royalty 
payment  from  S  to  A  is  the  same  as  in 
Example  I  with  respect  to  the  $100  dividend 
payment  &t)m  S  to  A.  With  respect  to  the  $25 
payment  &x)m  A  to  FC,  paragraph  (d)(2)(ii)(B) 
of  this  section  will  not  apply  because  the 
payment  from  S  to  A  is  not  treated  as  a 
dividend  under  the  Internal  Revenue  Code  or 
the  laws  of  Country  X.  Under  paragraph 
(d](2](ii)(A)  of  this  section,  the  $25  of  interest 
paid  by  A  to  FC  in  year  2  is  characterized  as 
interest  under  the  Internal  Revenue  Code. 
Accordingly,  in  year  2,  FC  may  obtain  the 
reduced  rate  of  withholding  applicable  to 
interest  under  the  U.S.-Country  X  income  tax 
treaty,  assuming  all  other  requirements  for 
claiming  treaty  benefits  are  met. 

(6)  Effective  dates.  This  paragraph  (d) 
apphes  to  items  of  income  paid  on  or 
after  June  30,  2000,  except  paragraphs 
{d)(2)(ii)  and  {d){2)(iii)  of  this  section 
apply  to  items  of  income  paid-by  a 
domestic  reverse  hybrid  entity  on  or 
after  June  12,  2002  with  respect  to 
amounts  received  by  the  domestic 


reverse  hybrid  entity  on  or  after  June  12, 
2002. 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  June  3,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 
IFR  Doc.  02-14506  Filed  B-11-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  PittsburgK-02-005] 
RIN2115-AA97 

Security  Zone;  Ohio  River  Mile  34.6  to 
35.1,  Shipplngport,  PA 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  secinity  zone 
encompassing  all  waters  extending  200 
feet  £rom  the  shoreline  of  the  left 
descending  bank  on  the  Ohio  River, 
beginning  from  mile  marker  34.6  and 
ending  at  mile  marker  35.1.  This 
security  zone  is  necessary  to  protect  the 
First  Energy  Nuclear  Power  Plant  in 
Shippingport,  Peimsylvania,  fttsm  any 
and  all  subversive  actions  from  any 
groups  or  individuals  whose  objective  it 
is  to  cause  disruption  to  the  daily 
operations  of  the  First  Energy  Nuclear 
Power  Plant.  Entry  of  persons  and 
vessels  into  this  security  zone  is 
prohibited  imless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Pittsburgh  or  his  designated 
representative. 

DATES:  This  rule  is  effective  June  15, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  Pittsburgh-02-O05l  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Pittsburgh,  Suite 
1150  Kossman  Bldg.,  100  Forbes  Ave., 
Pittsburgh,  PA,  15222-1371,  between 
7:30  a.m.  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Brian  Smith,  Marine 
Safety  Office  Pittsburgh  at  (412)  644- 
5808  ext.  112. 
SUPPLEMENTARY  INFORMATION:    • 


Regulatory  Information 

On  March  18,  2002,  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  (NPRM)  entitled  "Security 
Zone;  Ohio  River  Mile  34.6  to  35.1, 
Shippingport,  Peimsylvania",  in  the 
Federal  Register  (67  FR  11963).  We 
received  no  conmients  on  the  proposed, 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Under  5  U.S.C.  553  (d)(3),  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  This  final  rule 
maintains  the  status  quo  for  the  seciuity 
zone.  We  received  no  comments  on 
either  the  temporary  final  rule  or  the 
NPRM.  Delaying  its  effective  date  would 
be  contrary  to  public  interest  since 
immediate  action  is  needed  to  respond 
to  the  security  risks  associated  with 
nuclear  power  plants. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  fut\u« 
terrorist  attacks  against  civilian  targets 
are  anticipated.  In  response  to  these 
terrorist  acts,  heightened  awareness  and 
security  of  our  ports  and  harbors  is 
necessary.  To  immediately  enhance  that 
security,  the  Captain  of  the  Port, 
Pittsburgh  established  a  temporary 
seciuity  zone  on  the  Ohio  River  in  the 
vicinity  of  the  First  Energy  Nuclear 
Power  Plant,  in  Shippingport,  PA.  The 
temporary  final  rule  was  published 
March  4,  2002  in  the  Federal  Register 
(67  FR  9589)  and  remains  in  effect  imtil 
8  a.m.  on  June  15,  2002. 

Because  the  generalized  high-level 
threat  environment  continues,  the 
Captain  of  the  Port.  Pittsburgh  has 
determined  that  there  is  a  need  for  this 
seciuity  zone  to  remain  in  effect 
indefinitely.  This  secinity  zone  will 
reduce  the  risk  of  a  terrorist  incident  in 
this  generalized  high-level  threat 
enviroiunent.  It  reduces  the  potential  of 
a  waterbome  attack  on  the  facility, 
enhancing  public  health,  safety,  defense 
and  seouity,  at  this  location  and 
surrounding  areas. 

The  location  of  this  security  zone 
limits  access  to  only  the  waters 
immediately  adjacent  to  the  facility  and 
permits  vessels  to  safely  navigate 
aroimd  the  facility. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  on  the 
proposed  rule.  Therefore,  we  have  made 
no  substantive  changes  to  the  provisions 
of  the  proposed  rule.  The  words  "and 
vessels"  were  added  to  paragraph  (b)(2) 
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of  the  final  rule  to  clarify  that  the  term 
"persons"  included  vessels.  Persons  and 
vessels  desiring  entry  must  seek 
permission  of  the  Captain  of  the  Port 
Pittsburgh  to  transit  the  security  zone. 

Regulatory  Evaluation 

I  This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
rule  will  not  obstruct  the  regular  flow  of 
vessel  traffic  and  will  allow  vessel 
traffic  to  pass  safely  around  the  security 
zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  reasons  enumerated  under  the 
Regulatory  Evaluation  above. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  Chief  Petty 
Officer  Brian  Smith,  U.S.  Coast  Guard 
Marine  Safety  Office  Pittsbiu^h,  Suite 
1150  Kossman  Bldg.  100  Forbes  Ave. 
Pittsburgh.  PA  at  (412)  644-5808. 

.  Vssistance  for  Small  Entities 

I  Under  section  213(a)  of  the  Small 
Jusiness  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 


the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of    ' 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditiue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
will  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribsd  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34){g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  adverse  environmental 
impact  as  described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.820  to  read  as  follows: 
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§  1 65.820    Security  Zone;  Ohio  River  Mile 
34.6  to  35.1,  Shipplngport,  Pennsylvania. 

(a)  Location.  The  following  area  is  a 
security  zone:  The  waters  of  the  Ohio 
River,  extending  200  feet  from  the 
shoreline  of  the  left  descending  bank 
beginning  from  mile  marker  34.6  and 
ending  at  mile  marker  35.1. 

(b)  Regulations.  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Pittsburgh. 

(2)  Persons  and  vessels  desiring  to 
transit  the  area  of  the  security  zone  may 
contact  the  Captain  of  the  Port 
PittsbiiTgh  at  telephone  number  412- 
644-5808  or  on  VHF  channel  16  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port 
Pittsburgh  or  his  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  )une  3,  2002. 
S.L.  Hudson,  . 

Commander,  U.S.  Coast  Guard.  Captain  of 

the  Port.  Pittsburgh. 

(FR  Doc.  02-14686  Filed  6-11-02;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

New  Specifications  for  Automated 
Flats 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  Automated  Flat  Sorting 
Machine  (AFSM)  100  represents  the 
next  step  into  the  automated  processing 
environment  envisioned  for  flat-size 
mail  ("flats").  Mailpieces  that  currently 
qualify  for  automation  rates  for  flats 
under  Flat  Sorting  Machine  (FSM)  881 
standards  (Domestic  Mail  Manual 
C820.2.0)  will  be  eligible  for  the 
automation  rates,  provided  that  the 
pieces  meet  the  physical  criteria  for 
processing  on  the  AFSM  100  and  other 
applicable  preparation  requirements. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  at  12:01  a.m.  on  Jime  30.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Magazine,  703-292-3644. 
SUPPLEMENTARY  INFORMATION:  On  April 
17,  2002.  the  Postal  Service  published 
for  public  comment  in  the  Federal 
Re^er  a  proposed  rule  (67  FR  18842) 
that  provided  information  on  the 
implementation  of  automation  rates  for 
pieces  prepared  as  automation  flats  that 


meet  the  physical  mailpiece 
requirements  for  the  AFSM  100.  The 
revised  Domestic  Mail  Manual  (DMM) 
standards  published  with  this  final  rule 
become  effective  June  30,  2002. 

Deployment  of  534  AFSM  100s  has 
been  completed  in  major  processing  and 
distribution  centers  nationwide.  With 
deployment  of  the  AFSM  100s.  the  older 
FSM  881s  are  being  phased  out. 
Currently,  pieces  may  qualify  for  an 
automation  rate  for  flats  based  on  the 
FSM  881  physical  criteria  defined  in 
DMM  C820.  The  Postal  Service  will 
replace  the  current  FSM  881  standards, 
with  new  criteria  based  on  the  physical 
mailpiece  requirements  for  the  AFSM 
100.  Flat-size  mailpieces  must  continue 
to  meet  the  uniformity  requirements  in 
DMM  C820.8.0. 

Processing  mail  on  the  AFSM  100 
provides  tremendous  savings 
opportunities.  One  of  the  Postal 
Service's  objectives  is  to  reduce 
processing  costs  by  moving  the 
processing  of  flats  from  a  labor-intensive 
manual/mechanized  environment  to  a 
more  efficient  automated  mode.  The 
additional  machine  capacity  provided 
by  AFSM  100  deployment  reduces  the 
overall  amoimt  of  mail  processed  in 
manual/mechanized  operations. 

The  processing  and  technological 
capabilities  of  the  AFSM  100  are  vastly 
superior  to  those  of  the  FSM  881.  The 
AFSM  100  has  three  automatic  feeders 
with  throughput  rates  capable  of 
exceeding  17.000  pieces  per  hour,  and 
120  individual  sort  separations. 
Challenges  that  arise  with  high-speed 
feeders  compared  with  manual 
inductions  include  singulation  (double 
feeds)  and  acceleration  (jams  and 
stoppages). 

The  AFSM  100  also  has  optical 
character  reader(OCR)  and  barcode 
reader  (BCR)  functionality.  The  reader 
first  scans  the  inducted  mailpiece  in 
search  of  an  address  block  and  barcode. 
If  a  POSTNET  barcode  is  found,  the 
piece  is  sorted  based  on  the  ZIP  Code 
information.  If  a  POSTNET  barcode  is 
not  found  or  cannot  be  read,  the  OCR 
looks  for  the  delivery  address  and  the 
piece  is  sorted  based  on  the  result 
retiuned  by  the  OCR.  If  the  address  is 
unreadable  by  the  OCR,  a  video-coding 
operator  must  key  the  image  and  the 
piece  is  then  sorted  to  the  correct  bin  or 
worked  manually.  The  AFSM  100  does 
not  apply  (spray  on)  a  POSTNET 
barcode. 

To  determine  the  range  of  mailpieces 
compatible  with  the  AFSM  100,  the 
Postal  Service  conducted  controlled 
tests  using  a  variety  of  physical 
mailpiece  characteristics.  Three  mail 
characteristic  studies  were  performed:  a 
preliminary  test  in  Baltimore,  Maryland, 


from  February  26,  2001,  to  March  13, 
2001;  a  test  in  Denver,  Colorado,  from 
July  9.  2001,  to  August  1,  2001;  and  a 
study  to  determine  maximum  weight 
conducted  in  Palatine,  Illinois,  from 
February  25,  2002,  to  March  12,  2002. 

The  mailing  industry  assisted  the 
Postal  Service  and  supplied  many  of  the 
mailpieces  that  were  processed  during 
the  tests.  The  mailing  industry's 
participation  and  coordinated  efforts 
were  crucial  to  the  successful  outcome 
of  the  tests. 

The  AFSM  100  preliminary  test  was 
designed  with  specific  analytical 
objectives,  including:  (1)  Identifying 
mailpiece  characteristic  ranges  that 
would  require  additional  data  to 
determine  automation  compatibility,  (2) 
identifying  factors  that  would  have  a 
significant  impact  on  sorter 
performance,  (3)  providing  data  that 
would  identify  threshold  levels,  and  (4) 
determining  mailpiece  characteristics 
that  would  not  require  further  testing. 
The  test  included  the  evaluation  of  a 
large  number  of  mailpiece 
characteristics  and  a  subset  of 
combinations,  each  individually, 
replicated  over  several  test  decks.  The 
data  represented  jams,  double  feeds, 
miss-sorts,  thickness,  weight 
limitations,  physical  dimensions; 
mechanical  rejects,  and  mailpiece 
damage.  In  addition,  the  Postal  Service 
tested  several  different  polywrap 
materials  to  analyze  factors  such  as 
seam  and  wrap  direction,  contents, 
polywrap  characteristics,  and  overhang 
(selvage). 

The  primary  mail  types  included  in 
the  test  were  folded  pieces  (e.g., 
tabloids),  paper  envelopes,  botmd  edge 
pieces  (e.g.,  digest-size  and  perfect- 
bound  magazines  and  catalogs),  and  a 
variety  of  pieces  enclosed  in  polywrap. 
Other  types  of  mailpieces  were  also 
included  in  the  test,  such  as 
newspapers,  self-mailers,  CD/DVD 
disks,  very  thin  pieces,  very  thick 
pieces,  and  the  extremes  of  enveloped 
and  folded  mailpieces.  Each  test  deck 
had  varying  characteristics  including 
length,  width,  thickness,  structine, 
polywrap,  overhang  (selvage),  seam,  and 
wrap  direction. 

This  test  was  designed  to  define 
acceptable  physical  mailpiece 
characteristics  and  polywrap 
characteristics.  The  results  from  the 
pilot  test  in  Baltimore  eliminated  some 
obvious  mailpieces  with  specific 
characteristics  for  the  second  test  in 
Denver  (e.g.,  odd-shaped  envelopes  and 
cards,  pieces  of  non-uniform  thickness, 
and  pieces  in  polywrap  with  film-on- 
film  coefficient  of  friction  measuring 
greater  than  0.5). 
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Mailpieces  tested  in  Denver  included 
most  types  tested  in  Baltimore,  as  well 
as  digest-size  pieces,  perfect-bound  and 
stitched  magazines  and  catalogs,  and 
unbound  newspapers.  The  tabloid  and 
digest-size  pieces  ranged  from  8  pages  to 
220  pages,  with  cover  pages  of  varying 
basis  weights.  Other  pieces  used  for  this 
test  included  pieces  bound  on  the  short 
end,  pieces  with  special  cover  folds 
(e.g.,  French  doors,  gatefolds),  and 
pieces  enclosed  in  19  different  types  of 
polywrap.  In  addition  to  evaluating  the 
polywrap  characteristics,  the  Postal 
Service  processed  pieces  to  test  the 
effects  of  overhang  (selvage),  seam,  and 
wrap  direction. 

Data  from  these  two  tests  have  shown 
that  the  majority  of  the  standards  for 
physical  dimensions — height,  length, 
and  thickness — developed  for  flats 
processed  on  the  FSM  881  still  apply  to 
flats  processed  on  the  AFSM  100.  On 
the  basis  of  these  findings,  the  Postal 
Service  sets  forth  these  dimensional 
requirements  to  qualify  for  AFSM  100 
automation  rates  for  flats: 

•  Minimum:  5  inches  high,  6  inches 
long,  0.009  inch  thick. 

•  Maximum:  12  inches  high,  15 
Inches  long,  0.75  inch  thick. 

The  length  and  height  is  not 
determined  by  the  orientation  of  the 
delivery  address.  For  a  piece  with  a 
bound,  folded,  or  closed  edge  (e.g.,  a 
newspaper,  folded  envelope,  tabloid,  or 
catalog),  the  length  is  the  dimension 
parallel  to  the  bound,  folded,  or  closed 
edge.  The  height  (vertical  dimension)  is 
the  dimension  perpendicular  to  the 
length.  If  the  piece  is  folded  more  than 
once  or  is  bound  and  then  folded,  the 
length  of  the  piece  is  based  on  the  final 
(fold. 

]  I   For  a  mailpiece  processed  on  the 
AFSM  100,  the  correct  and  properly 
prepared  POSTNET  barcode  must  be 
placed  at  least  Vs  inch  from  any  edge  of 
the  piece  and  must  meet  the  appropriate 
barcode  requirements  in  DMM  C840. 
j  Analysis  from  all  three  tests  identified 
a  maximum  weight  of  20  ounces  for 
/ySM  100  enveloped,  bound,  and 
polywrapped  flat  mailpieces.  This 
maximum  will  allow  more  Bound 
Printed  Matter  (BPM)  pieces,  which 
primarily  weigh  16  ounces  or  more,  to 
qualify  as  barcoded  flats.  The  new  rates 
under  R2001-1  will  include  separate 
rates  for  BPM  flats  and  parcels.  BPM 
flats  that  meet  the  AFSM  100  mail 
characteristics  and  criteria  will  be 
eligible  for  a  new  barcode  discount  of  3 
cents.  Therefore,  defining  a  "flat"  will 
have  significant  impact  on  mailpiece 
design  and  rate  eligibility. 

The  test  data  for  polywrapped  pieces 
led  to  the  conclusion  that  the  current 
seven  polywrap  standards  for  the  FSM- 


881  will  continue  to  be  required  for, 
polywrapped  pieces  processed  on  the 
AFSM  100.  A  new  property  number  8, 
known  as  "blocking,"  will  be  added. 
Blocking  is  simply  the  property  that 
prevents  polywrapped  pieces  from 
sticking  together.  Overhang  (selvage) 
requirements  will  remain  unchanged. 
Polywrapped  flats  for  which  automation 
rates  based  on  AFSM  100  compatibility 
are  claimed  must  be  individually 
endorsed  to  show  that  they  are 
automation-compatible.  The 
endorsement  "USPS  AFSM  100 
Approved  Poly"  must  be  placed  on  the 
address  side  of  the  piece,  either  on  the 
flat  itself  or  on  the  polywrap,  preferably 
below  the  postage  area  or  in  another 
prominently  visible  location  on  the 
outside  of  the  mailpiece.  The  polywrrap 
certification  process  conducted  by  the 
mailpiece  design  analysts  will  remain 
the  same  as  current  procedures. 

Three  types  of  newspapers  were 
tested:  Broadsheet,  tabloid,  and  quarter- 
fold  pieces.  Analysis  of  data  collected 
on  the  processing  of  these  newspapers 
resulted  in  the  recommendation  that  all 
newspapers  be  prepared  as  quarter- 
folds. 

The  flat  mail  machinability  tester, 
currently  used  to  test  FSM  881 
mailpieces  for  rigidity,  flexibility,  and 
turning  ability,  will  continue  to  be  used 
for  pieces  processed  on  the  AFSM  100. 
Although  the  performance  of  pieces 
with  flimsy  covers  did  cause  some 
machine  jams  and  damage  to  the 
mailpieces,  sufficient  data  have  not 
been  collected  to  determine  specific 
requirements  for  this  type  of  mailpiece. 

These  changes  will  be  included  in 
both  the  printed  and  online  versions  of 
DMM  Issue  57. 

Part  A  of  this  document  identifies  and 
responds  to  the  comments  received  on 
the  proposed  rule.  Part  B  summarizes 
the  changes  to  the  DMM,  followed  by 
the  text  of  the  revised  DMM  standards. 

A.  Summary  of  Comments  on  Proposed 
Rule 

The  Postal  Service  received  only 
seven  comments  on  the  April  17,  2002, 
proposed  rule.  The  parties  providing 
responses  represented  three  industry 
associations,  two  polywrap  vendors,  a 
major  mailer,  and  a  printer. 

The  specific  points  raised  in  the 
comments  are  presented  below, 
organized  by  general  comments  and  by 
specific  comments  on  particular  issues. 
In  addition  to  receiving  numerous 
comments  from  the  mailing  industry, 
the  Postal  Service  has  had  extensive 
ongoing  exchanges  of  viewpoints  with 
representatives  of  the  mailing  industry. 


1.  General  Comments 

Three  comments  were  received 
concerning  retrofitting  the  older  FSM 
1000  with  similar  feeder  mechanisms 
that  are  currently  on  the  new  AFSM 
100.  One  commenter  asked  whether  the 
ciurent  specifications  for  the  FSM  1000 
will  change  because  of  the  new  feeders. 
Another  commenter  was  hopeful  that 
this  change  woi^ld  not  negatively 
restrict  the  FSM  1000  specifications  or 
ciu-b  the  eligible  mail  that  can  run  on 
these  machines.  This  commenter  stated 
that  it  would  not  be  desirable  to  make 
the  FSM  1000s  slower  primarily  from 
adding  more  restrictive  automatic 
feeders  that  would  limit  which 
mailpieces  can  run  on  the  FSM  1000. 
Although  not  part  of  this  final  rule, 
engineering  officials  for  the  Postal 
Service  report  that  the  feeder  for  the 
FSM  1000  is  essentially  the  same  feeder 
used  on  the  new  AFSM  100  except  for 
the  feed  rate  of  three  pieces  per  second 
rather  than  two  pieces  per  second  on  the 
AFSM  100.  As  a  consequence,  there  is 
a  more  rapid  acceleration  of  the  pieces 
on  the  FSM  1000,  an  acceleration  that 
may  require  a  stronger  polywrap. 

2.  Deflection  and  Instructions  for  Flat 
Mail  Machinability  Tester 

One  commenter  requested  that  the 
DMM  continue  to  show  the  diagram  of 
the  deflection  test  of  flat-size  mail  and 
also  incorporate  separate  test 
instructions  for  flat-size  AFSM  100 
deflection  standards.  The  Postal  Service 
has  taken  this  request  into  consideration 
and  will  continue  to  show  the  diagram 
in  DMM  C820,  Exhibit  2.5.  Business 
Mail  Acceptance  at  USPS  Headquarters 
will  disseminate  to  all  managers  of 
business  mail  entry  special  instructions 
about  the  use  of  the  flat  mail 
machinability  tester. 

3.  Basis  Weight  Test  and  Tom  Covers 

One  commenter  was  disappointed 
and  surprised  that  the  Postal  Service 
needs  to  conduct  additional  studies  to 
determine  whether  basis  weight  for 
covers  is  critical  enough  to  require 
specifications  and  design  requirements. 
This  commenter  believed  that  the  Postal 
Service's  efforts  to  deal  with  cover 
problems  by  retraining  employees  in 
proper  machine  loading  technique  has 
served  to  improve  the  situation.  This 
commenter  also  believed  that  modifying 
the  AFSM  100  feeders  (not  studying  and 
potentially  changing  mailpiece 
requirements)  is  the  right  approach  to 
solving  this  problem.  According  to 
Postal  Service  Engineering,  while  no 
plans  have  been  made  for  further  study 
of  basis  weight  at  this  time,  a  team, 
including  publishers,  is  presently 
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analyzing  existing  date  with  the 
intention  of  providing  guidelines  for  the 
construction  of  catalogs  and  magazines 
for  optimal  compatibility  with  postal 
automation. 

4.  Bound  Printed  Matter  (BPM)  Flats 

One  commenter  applauded  the  Postal 
Service  for  providing  a  flats  automated 
mailstream  for  BPM  and  that  the  AFSM 
100  is  capable  of  processing  mailpieces 
weighing  up  to  20  ounces.  Two 
commenters  xequested  that  the  Postal 
Service  explore  further  expansion  of  the 
AFSM  100  maximimi  weight  or  consider 
processing  BPM  flats  weighing  more 
than  20  oimces.  One  commenter 
expressed  concern  that  because  of  the 
proposed  weight  limit,  AFSM  100- 
compatible  perfect  bound  flats  weighing 
more  than  20  ounces  would  be 
processed  on  the  FSM  1000.  Processing 
on  the  FSM  1000  would  limit  the  ability 
to  use  FSM  1000s  to  process  pieces  that 
truly  cannot  be  processed  on  the  AFSM 
100.  According  to  Postal  Service 
Engineering,  more  concentration  is 
placed  on  jam  and  damage  figiires  rather 
than  miss-face  rates.  On  both  enveloped 
and  perfect  boimd  pieces  the  miss-face 
rate  increases  significantly  as  weight 
increases.  Envelope  miss-face  rates 
increase  from  about  0.5%  at  14  oimces 
to  4%  at  20  ounces.  Perfect  bound 
pieces  increase  bom  about  4%  at  10 
oimces  to  9%  at  20  oimces,  13%  at  24 
ounces,  and  continue  upward  as  weight 
increases.  Miss-faced  pieces  also 
increase  downstream  processing  costs 
because  the  addresses  are  not  visible  to 
OCRs  or  to  video  encoding  staff  at  the 
next  AFSM  100  handling,  requiring 
manual  sorting. 

Testing  of  the  impact  on  the  AFSM 
100  of  processing  heavy  mailpieces  on 
several  AFSM  100s  revealed  numerous 
problems  with  machine  performance 
and  safety.  Slippage  occurred  in  the 
torque  limiters  when  mailpiece  weights 
were  increased.  This  slippage  causes 
rapid  wear  of  the  limiters  and  reduces 
the  safety  factor  in  the  emergency  stop 
process  and  can  lead  to  operator  injury 
and  machine  damage.  Machines  tested 
with  the  carousel  completely  loaded 
with  heavy  pieces,  discharged  pieces  at 
random  throughout  the  machines. 

The  Engineering  Department 
contacted  Swedish  Post,  which  had 
been  operating  their  machines  at  over 
two  kilograms  per  three  slot  module  (4.4 
lbs.  Or  an  average  of  24  oz.  per  slot),  and 
were  told  that  they  had  experienced 
quite  a  few  drive  chain  breaks  and  other 
mechanical  problems,  which  were  all 
traced  to  heavy  mail  being  processed  at 
the  time.  They  have  now  restricted  their 
systems  to  less  than  1  kilogram  per 
module  (less  than  one  pound  per  slot). 


5.  Polywrap  Blocking  Requirement 

One  commenter  expressed 
disappointment  that  the  new  AFSM  100 
specifications  contain  the  additional 
property  of  blocking  rather  than  a 
reduction  in  requirements.  This 
conunenter  indicated  that  the  industry 
had  expected  the  AFSM  100  polywrap 
specifications  to  be  similar  to  the  FSM 
1000  specifications.  This  commenter 
claimed  that  the  Postal  Service  knew  the 
industry's  expectations  when 
piu-chasing  the  AFSM  100  and  that  a 
blocking  specification  would  impose 
significant  costs  to  mailers.  The  Postal 
Service  has  worked  with  its  Engineering 
Department  on  this  issue  and  has  taken 
this  request  into  consideration.  After 
several  discussions  with  Engineering, 
the  Postal  Service  will  require  <15 
blocking  factor  for  automatable  poly. 
Testing  results  have  shown  that  all  poly 
films  exceeding  the  blocking 
requirement  produced  the  highest 
doubles  rate  and  the  worst  jam  rates. 

6.  Mailpiece  Identification  Statement  for 
Polywrap 

One  commenter  requested  that  the 
Postal  Service  consider  an  alternative  to 
the  printed  endorsement  identifying 
polywrap  pieces  as  either  FSM  881  or 
FSM  1000.  In  addition,  this  commenter 
mentioned  that  if  the  Postal  Service 
intends  to  change  the  required  FSM  881 
endorsement  to  an  AFSM  100 
endorsement,  the  industry  should  be 
given  a  sufficient  grace  period  to  use  up 
existing  inventories  of  printed  polywrap 
material.  In  the  proposed  rule  published 
in  the  Federal  Register,  the  Postal 
Service  specifically  described  revising 
the  endorsement  from  the  FSM  881  to 
the  AFSM  100.  The  Postal  Service  will 
require  the  mailpiece  identification 
markings  differentiating  AFSM  100  from 
FSM  1000  polywraps  for  various 
reasons.  Business  mail  entry  employees 
must  be  able  to  determine  whether  the 
correct  polywrap  is  being  used  to 
qualify  mailpieces  for  the  automation 
rates.  The  Postal  Service  does 
understand  the  comments  received 
regarding  polywrap  in  stock  and  supply. 
Therefore,  a  6-month  grace  period  will 
be  provided.  Mailers  with  an  abundance 
of  polywrap  containing  the  FSM  881 
endorsement  must  request  an  extension 
of  time,  based  on  the  amount  of 
polywrap  in  stock,  to  the  Manager,  Rates 
and  Classification  Service  Center 
(RCSC),  in  the  designated  area  as  shown 
in  DMM  0042. 

7.  Addressing  Guidelines 

One  conunenter  expressed  concern, 
although  not  part  of  this  Federal 
Register,  that  the  Postal  Service  is 


working  on  addressing  guidelines  and 
could  impose  these  guidelines  as 
requirements  at  some  future  date.  This 
commenter  stated  that  any  addressing 
requirements  not  be  imposed  until  the 
Postal  Service  has  performed  statistical 
tests  of  the  requirements  to  demonstrate 
that  there  will  be  clear  benefits  to 
possible  new  addressing  standards.  A 
Flats  Addressing  Committee  was  created 
and  consisted  of  both  industry  and 
postal  personnel  working  on  addressing 
guidelines  and  a  communications  plan. 
This  cooperative  effort  has  led  to  a  final 
version  of  the  guidelines,  and  Postal 
Service  Engineering  has  validated  that 
adherence  to  these  guidelines  will  yield 
the  desired  result  of  high  readability  on 
the  AFSM  100.  High  automation 
readability  yields  both  low  cost  and 
high  quality  processing,  allowing  the 
Postal  Service  to  hold  down  operating 
costs  and  provide  consistent  on-time 
delivery.  Address  block  placement  is 
also  incorporated  into  these  guidelines, 
with  the  intention  of  adding  efficiency 
to  delivery  operations.  Furthermore,  if 
the  Postal  Service  finds  it  necessary  to 
tiun  any  of  these  guidelines  into 
requirements,  the  industry  will 
definitely  be  involved  in  the  decision- 
making process. 

8.  Overhang 

One  commenter  inquired  whether  the 
lettershops  are  in  agreement  with  the  1/ 
4  inch  (0.25  inch)  overhang 
requirement.  The  Postal  Service 
consulted  with  Postal  Service 
Engineering,  and  based  on  a  review  of 
testing  data,  the  requirement  of  1/4  inch 
(0.25  inch)  on  each  side  of  the  mailpiece 
will  remain  unchanged.  The  Postal 
Service  received  no  comments  from 
lettershops  about  this  requirement. 

9.  Polywrap  Recertification  Process 

One  conunenter  stated  that  his  poly 
film  meets  the  standard  for  the  AFSM 
100  and  asked  whether  he  needs  to 
supply  a  new  data  sheet  to  the 
mailpiece  design  analysts  in  order  to  be 
listed  again  as  an  approved  vendor.  The 
polywrap  certification  program  requires 
plastic  manufacturers  to  provide  to  the 
producer  of  the  polywrapped  flats  an 
official  ASTM  certification  of 
performance  verifying  that  their, 
polywrap  products  meet  the  physical 
properties  described  in  DMM  C820, 
Exhibit  4.1a.  A  new  requirement, 
blocking,  has  been  added  to  the  existing 
seven  properties  required  for 
automatable  polywrap.  Therefore,  a 
recertification  process  will  be 
established  in  which  polywrap  vendors 
currently  listed  on  the  Postal  Service 
RIBBS  web  page  will  be  required  to 
submit  an  official  ASTM  certificate 
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reflecting  the  eight  properties  now 
required  for  automatable  polywrap 
when  processed  on  the  AFSM  100. 

10.  Final  Fold 

One  commenter  proposed  that  the 
Postal  Service  reconsider  the  revision  to 
the  final  fold  requirement  in  DMM 
C820.2.2  that  changes  the  orientation  of 
the  mailpiece  from  one  with  the  final 
fold  at  the  right  and  the  intermediate 
fold  at  the  bottom  to  one  with  the  final 
fold  at  the  bottom  and  the  intermediate 
fold  to  the  right.  This  commenter  stated 
that  this  revised  requirement  would 
change  the  side  of  the  book  on  which 
ink  jet  is  applied  and  also  claimed  that 
mailers/printers  will  need  to  retrofit 
their  equipment  to  be  able  to  spray  the 
ink  jet  up,  instead  of  down,  on  these 
types  of  pieces  and  then  on  the  balance 
of  the  ink- jetted  material.  Postal  Service 
Engineering  has  reviewed  the  test 
results  and  has  concluded  that  folded 
tabloids  are  clearly  different  from  boimd 
publications  in  the  thickness  of  material 
and  that  the  final  fold  can  leave  material 
at  the  fold  prone  to  separation  at 
induction.  Because  "leff  folded  pieces, 
with  the  open  end  going  into  the  feeder, 
are  problematic  and  this  is  the  reason 
why  the  "right"  fold  requirement  is 
needed. 

1 1 .  Polywrap  Properties 

One  commenter  requested  the  Postal 
Service  to  reconsider  the  ciurent  and 
proposed  polywrap  requirements 
relating  to  predicted  "fitness-for-use" 
for  automatic  mail  sorting.  This 
commenter  stated  that  property  #  3, 
secant  modulus,  is  not  a  good  indicator 
of  sorting  performance  for  flats  wrapped 
in  "shrink"  polywrap,  especially  high 
performance  polyolefin  shrink  films 
where  peak  free  shrink  is  greater  than 
50%.  This  commenter  also  requested 
that  property  #6,  nominal  gauge,  be 
eliminated  and  that  the  proposed 
property  #  8,  blocking  (ASTM  D3354- 
96),  will  not  accurately  predict 
polywrap  performance.  Postal  Service 
Engineering  reviewed  these  comments 
and  maintains  that  the  extensive  testing 
performed  concluded  that  high  modulus 
characteristics  are  necessary  for 
nonshrink  polywrap.  In  addition,  the 
nominal  gauge  property  will  not  be 
eliminated  because  considerable  field 
testing  data  clearly  show  that  >0.001 
inch  is  the  most  acceptable  dimension 
to  specify.  Engineering  also  maintains 
that,  after  extensive  field  testing  in 
accordance  with  ASTM  D3354-96,  the 
results  were  very  clear.  Above  1 5  grams 
of  film  from  film  separation  showed  a 
significant  increase  in  the  doubles  rate. 
It  would  be  impractical  and  cost 
prohibitive  to  test  different  kinds  of 


films  within  the  family  of  film  wrapping 
materials.  Engineering  addressed  the 
opinion  on  the  proposed  use  of  ASTM 
D3354-96  for  Postal  Service  polywrap 
certification.  Engineering  is  aware  that 
the  ASTM  D3354-96  says  in  part  that  it 
is  not  intended  to  predict  and  measure 
for  susceptibihty  to  blocking. 
Engineering  carefully  followed  the 
specification  in  line  with  film-to-film 
contact,  time,  weight,  temperature,  and 
the  results  obtained  were  compared 
with  field  tests,  leading  to  the 
determination  that  15  grams  is  the  most 
favorable  niunber  that  is  acceptable. 

B.  Summary  of  Domestic  Mail  Manual 
(DMM)  Changes  and  Additions 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (CFR).  See  39  CFR 
part  111. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403.  404,  414,  3001-3011,  3201-3219. 
3403-3406,  3621.  3626,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

C.  Characteristics  and  Content 


C800    Automation-Compatible  Mail 


C820    Flats 


1.0    BASIC  STANDARDS 

[Amend  1.0  by  replacing  "FSM  881" 
with  "AFSM  100"  to  read  as  follows:] 

Flats  claimed  at  automation  rates 
must  meet  the  standards  in  1.0  through 
8.0  and  the  general  and  specific 
standards  for  mailability  and  for  the 
class  of  mail  and  rates  claimed.  Pieces 
may  qualify  for  automation  rates  either 
under  the  dimensions  and 
characteristics  for  AFSM  100  processing 
in  2.0  or  under  the  dimensions  and 
characteristics  for  FSM  1000  processing 
in  3.0  except  for  Bound  Printed  Matter 
(BPM)  flats,  which  can  qualify  only 
under  AFSM  100  criteria.  If  polywrap  is 
used  with  pieces  that  meet  AFSM  100 
criteria  in  2.0,  the  polywrap  must  also 
meet  all  the  physical  properties  in 
Exhibit  4.1a  and  Exhibit  4.1b  in  order  to 


qualify  for  automation  rates  for  flats.  If 
polywrap  is  used  with  pieces  that  meet 
FSM  1000  criteria  but  do  not  meet  all 
the  AFSM  100  criteria,  the  polywrap 
needs  to  meet  only  physical  property 
number  2  (haze)  in  Exhibit  4.1a  and  the 
criteria  in  Exhibit  4.1b. 

[Amend  the  heading  of  2.0  by 
replacing  "FSM  881"  vkith  "AFSM  100" 
to  read  as  follows:] 

2.0  CRITERIA  FOR  AFSM  100 
PROCESSING 

2.1  Determining  Length  and  Height 

[Amend  2.1  by  revising  2.1b  to  read 
as  follows:] 

The  length  (horizontal  dimension) 
and  height  (vertical  dimension)  of  an 
automation-compatible  flat-size 
mailpiece  is  not  determined  by  the 
orientation  of  the  address  but  by  the 
preparation  of  the  piece: 
***** 

b.  For  a  piece  prepared  with  a  bound, 
folded,  or  closed  edge  [e.g.,  a  catalog,  a 
newspaper  or  tabloid,  a  folded 
envelope),  the  length  is  the  dimension 
parallel  to  the  bound,  folded,  or  closed 
edge.  The  height  is  the  dimension 
perpendicular  to  the  length.  If  the  piece 
is  folded  more  than  once  or  is  bound 
and  then  folded,  the  length  is  the 
dimension  parallel  to  the  final  fold. 

2.2  Final  Fold 

[Revise  2.2  to  read  as  follows:] 
An  AFSM  100  flat-size  piece  with  a 
final  fold  must  be  designed  so  that  the 
address  is  in  view  when  the  final  folded 
edge  is  at  the  bottom  of  the  piece  and 
any  intermediate  bound  or  folded  edge 
is  to  the  right. 

2.3  Shape  and  Size 

[Amend  2.3  by  amending  2.3a  by 
replacing  "6"  with  "5"  and  by  revising 
2.3b  to  read  as  follows:] 

Each  flat-size  piece  must  be 
rectangular  and: 

a.  For  height,  no  more  than  12  inches 
and  no  less  than  5  inches  high. 

b.  For  length,  no  more  than  15  inches 
and  no  less  than  6  inches  long. 

c.  For  thickness,  no  more  than  0.75 
inch  and  no  less  than  0.009  inch  thick. 

[Revise  the  heading  of  2.4  to  read  as 
follows:] 

2.4  Maximum  Weight 

[Amend  2.4b  by  replacing  "16 
ounces"  with  "20  ounces"  and  by 
adding  new  2.4d  to  read  as  follows:] 

Maximum  weight  limits  are  as 
follows: 

a.  For  First-Class  Mail,  13  ounces. 

b.  For  Periodicals,  20  ounces. 

c.  For  Standard  Mail,  under  15 
ounces. 
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d.  For  Bound  Printed  Matter,  20 
ounces. 

2.5    Turning  Ability  and  Deflection 

[Amend  2.5  by  adding  introductory 
sentence  and  revising  2.5b.  to  read  as 
follows:] 

The  piece  must  meet  the  following 
standards  for  turning  ability  and 
deflection: 
•        »        •        *      .  * 

b.  Deflection.  A  flat-size  mailpiece 
meeting  the  AFSM  100  dimensions 
must  be  rigid  enough  so  that,  when 
placed  flat  on  a  surface  to  extend 
unsupported  5  inches  off  that  surface, 
no  part  of  the  edge  of  the  piece  that  is 
opposite  the  bound,  folded,  or  final 
folded  edge  (as  applicable)  deflects 
more  than  l^/t  inches  (if  the  piece  is  less 
than  ^/%  inch  thick)  or  more  than  2^8 
inches  (if  the  piece  is  from  Vs  to  y*  inch 
thick). 

(Amend  2.5c  by  replacing  "USPS  area 
or  district  customer  service  support 
offices"  with  "USPS  area  or  district 
marketing  office  or  local  postmaster"  to 
read  as  follows:] 


c.  Test  Device.  Testing  for  compliance 
with  the  above  standards  must  be  done 
with  a  flat  mail  machinability  tester 
constructed  to  USPS  specification 
USPS-STD-28  and  following  the 
instructions  for  use  of  that  device. 
Information  about  obtaining  or  using  the 
tester  is  available  from  the  local  USPS 
area  or  district  marketing  office  or  local 
postmaster. 

3.0    CRITERIA  FOR  FSM  1000  FLATS 


3.2    Address  Placement  and  Folded 
Pieces 

[Revise  3.2a  and  3.2b  to  read  as 
follows:] 

The  following  requirements  apply  to 
folded  pieces: 

a.  A  flat-size  piece  with  a  final  fold 
must  be  designed  so  that  tlie  address  is 
in  view  when  the  final  folded  edge  is  to 
the  right  and  any  intermediate  bound  or 
folded  edge  is  at  the  bottom  of  the  piece. 

b.  Unboimd  flat-sized  pieces  must  be 
at  least  double-folded. 


[Amend  the  heading  of  4.0  by  adding 
"Polywrap"  to  read  as  follows:] 

4.0    POLYWRAP  COVERINGS 


[Amend  the  heading  of  Exhibit  4.1a 
by  replacing  "FSM  881"  with  "AFSM 
100"  to  read  as  follows:] 

Exhibit  4.1a    AFSM  100  Polywrapped 
Flats  Specifications 

[Revise  Exhibit  4.1a  to  read  as 
follows:] 

Polywrapped  automation  flats  that 
meet  AFSM  100  criteria  in  2.0  must  be 
prepared  with  polywrap  that  meets  all 
eight  properties  in  this  exhibit.  For 
other  pieces  prepared  with  polywrap 
that  do  not  meet  all  the  criteria  for 
AFSM  100  processing  but  meet  the     . 
criteria  for  FSM  1000  processing  in  3.0, 
the  polywrap  needs  to  meet  only 
physical  property  number  2  (haze). 

[Amend  Property  number  3a  and  b  by 
reversing  requirement  column  and  add 
new  number  8  to  read  as  follows:] 


Property 


Requirement       Test  method 


Comment 


3.  Secant  ModuKn,  1%  elongation. 

a.  TO,  psi  

b.  MD,  psi  

*  * 

8.  BkScking,  g 


>50.000    ASTMD882 
>40,000    ASTMD882 


<15    ASTM 

D3354-96 


Exhibit  4.1b    Wrap  Instructions 

[Revise  Exhibit  4.1b  to  read  as 
follows:] 

1.  Wrap  direction  is  specified  as  the 
direction  around  the  longer  axis  of  the 
mailpiece  so  that  the  seam  is  on  the 
addressed  side  of  the  mailpiece  and 
oriented  parallel  to  the  longest 
direction.  This  seam  must  not  cover  any 
part  of  the  address  and  barcode  read 
areas. 

2.  a.  For  an  AFSM  100  mailpiece, 
overhang  (selvage)  must  not  be  more 
than  0.75  inch  from  the  top  of  the 
mailpiece  and-0.75  inch  from  the 
bottom  of  the  mailpiece  when  the 
contents  are  centered  inside  the 
polywrap.  Overhang  (selvage)  must  not 
be  more  than  1.5  inches  at  Sie  top  of  the 
mailpiece  when  the  contents  are  totally 
positioned  at  the  bottom  of  the 
polywrap.  Overhang  (selvage)  on  each 
side  must  not  be  more  than  0.25  inch. 
The  polywrap  covering  must  not  be  so 
tight  that  it  causes  the  mailpiece  to 
bend. 

b.  For  an  FSM  1000  mailpiece, 
overhang  (selvage)  must  not  be  more 


than  0.75  inch  from  any  edge  when  the 
mailpiece  is  centered  inside  the 
polywrap.  Overhang  (selvage)  must  not 
be  more  than  1.5  inches  at  the  top  of  the 
mailpiece  when  the  contents  are  totally 
positioned  at  the  bottom  of  the 
polywrap  and  not  more  than  1.5  inches 
when  the  contents  are  totally  positioned 
to  the  left  or  to  the  right  side  of  the 
polywrap. 

4.2  Polywrap  Certification  Process 

[Amend  4.2  by  replacing  "FSM  881" 
with  "AFSM  100".] 

4.3  Mailpiece  Identification 

[Amend  4.3  by  replacing  "FSM  881" 
with  "AFSM  100".) 


4.5  AFSM  100  Polywrap 

[Amend  the  heading  and  text  of  4.5  by 
replacing  "FSM  881"  with  "AFSM 
100".] 

4.6  FSM  1000  Polywrap 

[Amend  4.6  by  adding  the  following 
sentence  at  the  end  to  read  as  follows:] 


*  *  *  When  the  address  label  is 
placed  on  the  outside  of  the  polywrap, 
the  haze  requirement  does  not  apply. 
***** 

E    Eligibility 

EOOO    Special  Eligibility  Standards 

***** 

E200    Periodicals 

***** 

E260    Ride-Along 

1.0    BASIC  ELIGIBILITY 


1.3    Physical  Characteristics 

[Amend  1.3c  by  replacing  "FSM  881" 
with  "AFSM  100".] 

***** 

M    MAIL  PREPARATION  AND 
SORTATION 

***** 

M800    All  Automation  Mail 
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li820    Flat-Size  Mail 

:.0    BASIC  STANDARDS 

<  *        *        *        * 

1 .5  Package  Preparation 

[Amend  1.5  by  replacing  "FSM  881" 
mth  "AFSM  100".] 

1 .6  Sack  Preparation 

[Amend  1.6  by  replacing  "FSM  881" 
I  dth  "AFSM  100".] 

<  *        *        *        * 

1 .11    Tray-Based  Preparation 

[Amend  1.11  by  replacing  "FSM  881" 
I  dth  "AFSM  100".] 


R    RATES  AND  FEES 

u      *       *       *       * 

R200    Periodicals 

1.0    OUTSIDE-COUNTY— EXCLUDING 
SCIENCE-OF-AGRICULTURE 

***** 

1.2    Piece  Rates 

***** 

[Amend  the  footnote  by  replacing 
"FSM  881"  with  "AFSM  100"  and  "16 
oimces"  with  "20  ounces"  to  read  as 
follows:] 

1.  Lower  maximum  weight  limits 
apply:  letter-size  at  3  ounces  (or  3.3 
ounces  for  heavy  letters);  flat-size  at  20 
ounces  for  enveloped,  bound,  and 
polywrapped  pieces  (AFSM  100)  and  6 
pounds  (FSM  1000). 
***** 

2.0    OUTSIDE-COUNTY-SCIENCE-OF- 
AGRICULTURE 


w 


2.2    Piece  Rates 

►1        *        *        *     •  * 

[[Amend  the  footnote  by  replacing 
^SM  881"  with  "AFSM  lOO'^and  "16 
junces"  with  "20  ounces"  to  read  as 
follows:] 

1.  Lower  maximum  weight  limits 
apply:  letter-size  at  3  ounces  (or  3.3 
ounces  for  heavy  letters);  flat-size  at  20 
ounces  for  enveloped,  bound,  and 
polywrapped  pieces  (AFSM  100)  and  6 
pounds  (FSM  lOOO). 


.0    IN-COUNTY 


1.2    Piece  Rates 

***** 

[Amend  the  footnote  by  replacing 
"FSM  881"  with  "AFSM  100"  and  "16 
ounces"  with  "20  ounces"  to  read  as 
follows:] 


1.  Lower  maximum  weight  limits 
apply:  letter-size  at  3  ounces  (or  3.3 
ounces  for  heavy  letters);  flat-size  at  20 
ounces  for  enveloped,  bound,  and 
polywrapped  pieces  (AFSM  100)  and  6 
pounds  (FSM  1000). 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  in  the  Federal 
Register  to  reflect  these  changes. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  02-14824  Filed  6-11-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[AMS-FRL-7221-g] 
RIN  2060-AJ71 

Control  of  Air  Pollution  from  New 
Motor  Vehiclos;  Second  Amendment  to 
the  Tier  2/Gasoline  Sulfur  Regulations 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  clarify,  correct,  amend,  and 
revise  certain  provisions  of  the  Tier  2/ 
Gasoline  Sulfur  regulations  (February 
10,  2000),  hereinafter  referred  to  as  the 
Tier  2  rule.  First,  today's  action  corrects 
typographical  errors  and  makes  other 
minor  revisions  to  clarify  the 
regulations  governing  compliance  with 
the  Tier  2  rule.  Second,  it  modifies  the 
effective  date  of  the  regulatory  butane 
test  method  for  determining  the  sulfur 
content  of  butane,  a  gasoline  blendstock. 
Third,  today's  rule  modifies  the 
Geographic  Phase-in  Area  (GPA) 
program  by  replacing  the  variable 
standard  for  GPA  gasoline  with  a  flat 
average  standard  of  150  ppm  sulfur. 
Foiulh,  it  allows  an  approved  small 
refiner,  under  limited  circumstances,  to 
seek  a  temporary  adjustment  to  its 
interim  small  refiner  per-gallon  cap 
standard.  Finally,  it  amends  certain 
provisions  of  the  small  refiner  and 
Averaging,  Banking,  and  Trading  (ABT) 
programs  as  well  as  compliance  and 
enforcement  provisions  to  assist 
regulated  entities  with  program 
implementation  and  compliance. 
DATES:  This  direct  final  rule  is  effective 
September  10,  2002,  without  further 
notice,  unless  we  receive  adverse 
comments  or  a  request  for  a  public 
hearing  by  July  12.  2002.  Should  we 
receive  any  adverse  comments  on  this 
direct  final  rule,  we  will  publish  a 
timely  withdrawal  in  the  Federal 


Register  informing  the  public  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Comments:  All  comments 
and  materials  relevant  to  today's  action 
should  be  submitted  to  Public  Docket 
No.  A-97-10  at  the  following  address: 
U.S.  Environmental  Protection  Agency 
(EPA),  Air  Docket  (6102),  Room  M- 
1500,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Docket:  Materials  related  to  this 
rulemaking  are  available  at  EPA's  Air 
Docket  for  review  at  the  above  address 
(on  the  groimd  floor  in  Waterside  Mall) 
from  8  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  on  government 
holidays.  You  can  reach  the  Air  Docket 
by  telephone  at  (202)  260-7548  and  by 
facsimile  at  (202)  260-4400.  You  may  be 
charged  a  reasonable  fee  for 
photocopying  docket  materials,  as 
provided  in  40  CFR  Part  2. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Manners,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
Assessment  and  Standards  Division, 
2000  Traverwood,  Ann  Arbor  Ml  48105; 
telephone  (734)  214-4873,  fax  (734) 
214-4051,  e-mail 
manners.mary®epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
publishing  this  rule  without  a  prior 
proposal  because  we  view  this  action  as 
noncontroversial  and  anticipate  no 
adverse  comment.  However,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register  publication,  we  are 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  adopt  the 
provisions  in  this  Direct  Final  rule  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  September  10,  2002 
without  further  notice  unless  we  receive 
adverse  comment  or  a  request  for  a 
public  hearing  by  July  12,  2002.  If  we 
receive  adverse  comment  on  one  or 
more  distinct  amendments,  paragraphs, 
or  sections  of  this  rulemaking,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  indicating  which 
provisions  are  being  withdrawn  due  to 
adverse  comment.  We  may  address  all 
adverse  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Any  distinct  amendment, 
paragraph,  or  section  of  today's 
rulemaking  for  which  we  do  not  receive 
adverse  comment  will  become  effective 
on  the  date  set  out  above, 
notwithstanding  any  adverse  comment 
on  any  other  distinct  amendment, 
paragraph,  or  section  of  today's  rule. 
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Regulated  Entities 

This  action  will  affect  you  if  you 
produce,  distribute,  or  sell  gasoline. 


The  table  below  gives  some  examples 
of  entities  that  may  have  to  comply  with 
the  regulations.  However,  since  these 
are  only  examples,  you  should  carefully 
examine  these  and  other  existing 


regulations  in  40  CFR  part  80.  If  you 
have  any  questions,  please  call  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 


Category 


Industry 
Industry 

Industry 


NAICS  codes' 


324110 
422710 
422720 
484220 
484230 


SIC  codes'' 


2911 
5171 
5172 
4212 
4213 


Examples  of  potentially  regulated  entities 


Petroleum  Refiners 

Gasoline  Marketers  and  Distributors 

Gasoline  Carriers 


•North  American  Industry  Classification  System  (NAICS). 
"Standard  Industrial  Classification  (SIC)  system  code. 


Access  to  Rulemaking  Documents 
Through  the  Internet 

Today's  action  is  available 
electronically  on  the  day  of  publication 
from  EPA's  Federal  Register  Internet 
Web  site  listed  below.  Electronic  copies 
of  this  preamble,  regulatory  language, 
and  other  docmnents  associated  with 
today's  final  rule  are  available  from  the 
EPA  Office  of  Transportation  and  Air 
Quality  Web  site  listed  below  shortly 
after  the  rule  is  signed  by  the 
Administrator.  This  service  is  firee  of 
charge,  except  any  cost  that  you  already 
incur  for  connecting  to  the  Internet. 

EPA  Federal  Register  Web  Site:  http:/ 
/www.epa.gov/docs/fedrgstr/epa-air/ 
(Either  select  a  desired  date  or  use  the 
Search  feature.) 

Tier  2/Gasoline  Sulfur  home  page: 
http://www.epa.gov/otaq/tr2home.htm 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc..  may  occur. 

Outline  of  This  Preamble 

I.  Corrections  of  Typogriiphical  Errors  and 

Other  Minor  Revisions 

II.  Effective  Date  for  Butane  Test  Method 
m.  Standards  and  Compliance  for  Refiners, 

Importers,  and  Individual  Refineries 

A.  Parent  Company  Compliance  with  the 
Corporate  Pool  Average  Standards 

B.  Partially-Owned  Refineries 

C.  Using  Credits  and  Allotments  to 
Achieve  Compliance  in  2005 

IV.  Standards  and  Compliance  for  Refiners/ 

Importers  That  Provide  Gasoline  to  the 
Geographic  Phase-in  Area 

A.  Standards  for  Gasoline  Sold  in  the 
Geographic  Phase-in  Area 

B.  Credit  Generation  Beginning  in  2004 

C.  Compliance  with  the  Corporate  Pool 
Average  Standard  by  GPA  Gasoline 
Producers 

V.  Small  Refiners 

A.  Subsidiary  Ownership 

B.  Adjustment  of  the  Small  Refiner  Per- 
gallon  Sulfur  Standard 

VI.  Allotments  and  Credits 

A.  Generation  of  Credits  in  2000 

B.  Generation  of  Allotments  in  2003 


C.  Oxygenate  Blenders 

D.  Conversion  of  Allotments  to  Credits 

E.  Deletion  of  the  Discount  Factor  for  Type 
A  Allotments 

F.  Standard  Applicable  Under  §  80.310 
VII.  Downstream  Standards  and  Compliance 

A.  Test  Requirements  for  S-RGAS  and 
Non-S-GAS  Combined  to  Produce  Mid- 
Grade  Gasoline 

B.  Identifying  S-RGAS  Prior  to  Full 
Receipt  Testing 

C.  S-RGAS  Product  Transfer 
Documentation  Requirements  for 
Transfers  of  Custody 

vni.  Compliance  Requirements  and 
Enforcement 

A.  Liability  for  Geographic  Phase-In  Area 
(GPA)  Gasoline 

B.  Recordkeeping  for  Allotments 

C.  Attest  Engagement  Requirements 
DC.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

B.  Regulatory  Flexibility 

C.  Paperwork  Reduction  Act 

D.  Intergovernmental  Relations 

1.  Unfunded  Mandates  Reform  Act 

2.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

3.  Executive  Order  13132  (Federalism) 

E.  Executive  Order  13211:  Energy  Effects 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Executive  Order  13045:  Children's 
Health  Protection 

H.  Congressional  Review  Act 
X.  Statutory  Provisions  and  Legal  Authority ' 

I.  Corrections  of  Typographical  Errors 
and  Other  Minor  Revisions 

Today's  rule  finalizes  corrections  of 
typographical  errors  and  other  minor 
revisions  as  described  in  the  following 
chart.  These  revisions  do  not  change  the 
substance  or  intent  of  the  sulfur 
regulations. 


§  80.46(h) 


§80. 195(c)(4) 


§80.205(8) 


§80.216(0(1) 


§80.21 6(f)(2) 


§80.275(a)(2)(i) 


§80.275(a)(2)(v) 


§  80.275(h) 


Revised  to  add  ASTM 
standard  method  D 
3246-96,  "Standard 
Test  Method  for  Sulfur 
in  Petroleum  Gas  by 
Oxidative 
Microcoulometry," 
which  was  inadvertently 
removed  in  a  prior  rule* 
making  action. 

Revised  the  wording  of 
§80.195(c)(4)  for  clar- 
ity. This  revision  does 
not  change  the  sub- 
stance or  meaning  of 
this  provision. 

Revised  to  change 
'Value"  to  "level"  for 
purposes  of  consistency 
with  the  language  of 
other  regulatory  provi- 
sions. This  revision 
does  not  change  the 
sut>stance  or  meaning 
of  this  provision. 

Revised  to  change 
■§80.219"  to 
"§80.80.21 9(a)"  for 
clarity. 

Revised  to  change 
"§80.219"  to 
"§80.21 9(a)"  and  add 
ttie  words  "including 
GPA"  for  clarity. 

Revised  to  con-ect  a  typo- 
graphical error  in  the 
equation.  The  equation 
includes  the  temi  "SA." 
which  should  be  "S.". 

Revised  to  con-ect  a  typo- 
graphical error  in  the 
equation.  The  equation 
includes  the  Term  Sa, 
which  should  be  S.. 

Added  paragraph  (h)  to 
clarify  that  allotments 
and  credits  under . 
§80.275  are  expressed 
in  ppm-gallons  to  be 
consistent  with  regu- 
latory intent  and  other 
regulatory  provisions. 
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§  80.370(a)(4) 


80.41 0(h)(7)(ii) 
180.415(g)(4)  .... 


Revised  to  change  the 
word  "content"  to 
"level"  for  consistency 
with  other  regulatory 
provisions.  This  revision 
does  not  change  the 
substance  or  meaning 
of  this  provision. 

Revised  to  add  reference 
to  §80.415  for  clarity. 

Revised  to  add  a  paren- 
theses at  the  end  of  the 
provision  which  was 

.  omitted  in  the  final  rule. 


I.  Effective  Date  for  Butane  Test 
Method 

The  Tier  2  rule  amended  40  CFR 
W.46(a)  to  require  the  use  of  ASTM-D 
1246-96  to  determine  the  sulfur  content 
)f  butane.  However,  we  did  not  intend 
or  this  requirement  to  apply  until 
January  1 ,  2004,  when  refiners  that 
produce  gasoline  by  blending  butane 
into  previously  certified  gasoline  must 
■comply  with  a  butane  sulfur  content 
standard.  As  a  result,  today's  rule 
modifies  §  80.46(a)  to  clarify  that  the 
compliance  date  of  the  regulatory 
butane  test  method,  ASTM  D  3246-96, 
is  January  1,  2004.  In  the  absence  of 
today's  clarification,  the  compliance 
date  under  the  Tier  2  rule  for  the  butane 
test  method  requirement  would  be 
incorrectly  stated  as  April  10.  2000,  the 
effective  date  of  the  Tier  2  rule. 

m.  Standards  and  Compliance  for 
Refiners,  Importers  and  Individual 
Refineries 

A.  Parent  Company  Compliance  With 
the  Corporate  Pool  Average  Standards 

The  preamble  to  the  Tier  2  rule  states 
that,  for  purposes  of  compliance  with 
the  corporate  pool  average  standards  in 
2004  and  2005,  a  parent  company  is 
considered  to  be  the  refiner  of  any 
refinery  facilities  owned  by  wholly- 
owned  '  subsidiaries  of  the  parent 
company.  As  such,  a  parent  company 
must  comply  with  the  corporate  pool 
average  standards  for  any  gasoline 
produced  at  the  refineries  owned  by  its 
wholly-owned  subsidiaries,  as  well  any 


'  Compliance  with  the  corporate  pool  average 
standards  for  partially  owned  refineries  is  discussed 
in  preamble  section  IIl.B.  below.  Note  that  while  a 
parent  company  is  responsible  for  its  wholly-owned 
subsidiaries  for  purposes  of  compliance  with  the 
corporate  pool  average  standards,  subsidiaries  in 
which  a  refiner  has  a  50  percent  or  greater 
ownership  interest  must  be  included  in  a  refiner's 
employee  and  crude  capacity  data  for  purposes  of 
meeting  the  employee  and  crude  capacity  criteria 
for  small  refiner  status  under  §80.22S(a).  This 
difference  in  the  way  subsidiaries  are  treated  under 
the  corporate  pool  and  small  refinery  provisions  is 
due  to  the  different  purposes  of  these  provisions. 
For  a  further  discussion  of  the  treatment  of 
subsidiaries  under  the  small  refiner  provisions,  see 
preamble  section  V  of  today's  rule. 


gasoline  produced  at  any  refineries  it 
owns.  See  65  FR  at  6755  (February  10, 
2000).  The  regulations  at  §  80.195(c), 
however,  do  not  contain  language  to 
implement  this  requirement.  As  a  result, 
today's  rule  adds  §§80.195(c){6)(i)  and 
(ii)  to  include  such  language.  We 
believe,  however,  in  the  situation 
described  above  (i.e.,  where  refineries 
are  wholly-owned  by  a  parent 
company),  the  parties  (i.e.,  parent  and 
subsidiaries)  should  have  the  option  to 
demonstrate  compliance  with  the 
corporate  pool  average  standards  either 
on  a  corporate  parent  level  or  a 
subsidiary  level.  Under  this  approach,  a 
parent  company  may:  (1)  Demonstrate 
compliance  with  the  corporate  pool 
average  standards  for  all  of  the  gasoline 
produced  at  refineries  owned  by  its 
wholly-owned  subsidiaries  as  well  as 
the  refineries  owned  by  the  parent 
company  itself,  or  (2)  be  deemed  in 
compliance  if  it  demonstrates 
compliance  for  the  gasoline  produced  at 
its  own  refineries  and  each  wholly- 
owned  subsidiary  demonstrates 
compliance  for  the  gasoline  produced  at 
its  own  refineries.  The  environmental 
benefits  of  the  sulfur  rule  will  not  be 
compromised  by  allowing  this  option, 
since  compliance  on  a  subsidiary  level 
would  result  in  the  corporate  pool 
average  standards  being  met  by  a  greater 
number  of  pools  with  fewer  refineries  in 
each  pool  over  which  to  average  the 
sulfur  content.  Today's  rule,  therefore, 
also  adds  §80.195(c)(6)(iii)  to  provide 
for  this  option.  Where  the  parent 
company  opts  to  have  each  subsidiary 
comply  individually,  the  parent 
company  would  remain  liable  for  any 
violations  by  the  subsidiary.  See 
§80.395(a)(ll). 

A  foreign  parent  company  may 
demonstrate  compliance  with  the 
corporate  pool  average  standards  for  all 
of  the  gasoline  produced  at  refineries 
owned  by  the  foreign  parent  company's 
wholly-owned  U.S.  subsidiaries,  or  each 
U.S.  subsidiary  owned  by  the  foreign 
parent  company  may  demonstrate 
compliance  for  its  own  refineries. 
Where  the  foreign  parent  company  opts 
to  demonstrate  compliance  for  its 
wholly-owned  U.S.  subsidiaries,  any 
gasoline  imported  into  the  U.S.  that  was 
produced  at  the  foreign  parent 
company's  foreign  refineries,  or  at 
foreign  refineries  owned  by  foreign 
subsidiaries  of  the  foreign  parent 
company,  would  not  be  included  in  the 
foreign  parent  company's  corporate  pool 
compliance  calculations,  since  the 
regulations  provide  that  the  sulfur 
standards,  including  the  corporate  pool 
average  standards,  are  to  be  met  by  the 
importer  for  all  imported  gasoline.  See 


§  80.195(a)(4).  Like  a  domestic  parent 
company,  where  parties  opt  to  have 
each  wholly-owned  U.S.  subsidiary 
comply  individually,  the  foreign  parent 
company  would  remain  liable  under 
§  80.395(a)(ll)  for  any  violations  by  the 
subsidiary. 

Today's  rule  also  adds  language  to  the 
reporting  provisions  in  §  80.370(c)  to 
address  the  corporate  pool  compliance 
options  discussed  above.  Where  a 
parent  company  chooses  to  comply  for 
the  refineries  of  its  wholly-owned 
subsidiaries,  today's  rule  requires  such 
parent  company  to  identify  in  its 
corporate  pool  average  reports  to  EPA 
all  refinery  facilities  and  subsidiaries 
wholly-owned  by  the  parent  company, 
and  any  refinery  facilities  owned  by  the 
parent  company's  subsidiaries  (in  the 
case  of  a  foreign  parent  company,  any 
U.S.  refinery  facilities  owned  by  the  • 
foreign  parent  company  and  any  U.S. 
subsidiaries  wholly-owned  by  the 
foreign  parent  company,  and  any 
refinery  facilities  owned  by  the  foreign 
parent  company's  U.S.  subsidiaries). 
Where  the  parent  company's  wholly- 
owned  subsidiaries  comply  with  the 
corporate  pool  average  standards 
individually,  each  subsidiary  must 
submit  the  required  corporate  pool 
annual  compliance  reports  for  its  own 
refineries  and  identify  in  the  reports  the 
parent  company  and  each  refining 
facility  owned  by  the  subsidiary. 

B.  Partially-Owned  Refineries 

In  some  situations  a  refinery  may  be 
owned  by  more  than  one  party.  The  Tier 
2  rule  specifically  addresses  situations 
in  which  a  refiner\'  is  owned  by  a  joint 
venture.  See§80.i95{c)(5),  EPA 
considers  a  joint  venture  to  be  a 
situation  in  which  two  or  more  parties 
coUeetively  own  and  operate  one  or 
more  refineries.  See  65  FR  6755.  EPA 
expects  that  most  cases  of  shared 
refinery  ownership  will  be  considered 
joint  ventures  under  the  regulations. 
There  are  situations,  however,  where  a 
refinery  is  owned  by  more  than  one 
party,  but  not  all  parties  participate  in 
the  refinery's  operation.  Although  in 
this  situation  the  joint  owners  are  not 
considered  a  joint  venture  under  the 
regulations,  such  a  refinery  is 
considered  a  separate  entity  and  the 
refiner  of  that  refinery  is  the  business 
entity  consisting  of  the  joint  owners.  We 
believe  that,  in  such  a  situation,  one  of 
the  owners  should  be  allowed  to 
include  the  refinery  in  its  corporate  pool 
for  purposes  of  compliance  with  the 
corporate  pool  average  standards,  as  the 
regulations  allow  in  joint  venture 
situations.  As  a  result,  today's  rule  adds 
§  80.195{c)(5)(iii)  to  allow  a  refinery  that 
is  collectively  owned  to  be  included  in 
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one  of  the  owner's  corporate  pool  for 
purposes  of  compliance  with  the 
corporate  pool  average  standards. 
Today's  rule  also  revises  §  80.395(a)(12) 
(providing  for  joint  venture  liability)  to 
include  liability  for  business  entities 
consisting  of  joint  owners  of  a  refinery 
or  refineries. 

C.  Using  Credits  and  Allotments  To 
Achieve  Compliance  in  2005 

The  regulations  currently  require  a 
refiner  or  importer,  in  2005,  to 
demonstrate  compliance  with  the  90 
ppm  corporate  pool  average  standard  by 
calculating  its  actual  corporate  average 
sulfur  level  using  the  actual  sulfur 
levels  of  each  batch  of  gasoline  and  then 
applying  allotments,  as  necessary,  to 
meet  the  90  ppm  standard.  Credits  may 
not  be  used  to  achieve  compliance  with 
the  corporate  pool  average  standard.  See 
§  80.315(c){4).  The  regulations  also 
require  a  refiner  for  each  refinery,  or  an 
importer,  beginning  in  2005,  to 
demonstrate  compliance  with  the 
refinery  or  importer  average  standard  by 
calculating  the  actual  refinery  or 
importer  sulfur  level  using  the  actual 
sulfur  levels  of  each  batch  of  its 
gasoline,  and  applying  credits,  as 
necessary,  to  meet  the  30  ppm  refinery 
average  standard.  The  regulations 
identify  the  corporate  pool  average  and 
refinery  average  standards  as  two 
separate  standards  and  refiners  and 
importers  are  required  to  comply  with 
each  standard  independently. 

In  2005  only,  refiners  and  importers 
may  use  allotments  as  well  as  credits  to 
demonstrate  compliance  with  the 
refinery  or  importer  average  standard.^ 
See  §  80.195(b)(4).  These  credits  or 
allotments  may  be  obtained  fi'om  any 
source.  A  refiner  with  more  than  one 
refinery  may  use  credits  generated  by 
one  or  more  of  its  refineries  that  have 
an  average  sulfur  level  below  30  ppm 
toward  meeting  the  refinery  average 
standard  at  one  of  the  other  refineries  in 
the  refiner's  corporate  pool. 
Alternatively,  the  refinery  may  choose 
to  bank  or  sell  its  credits,  as  permitted 
by  the  regulations.  In  2005,  the  same 


^  Note,  however,  that  allotments  may  be 
converted  to  credits  and  used  to  demonstrate 
compliance  with  the  refinery  or  importer  average 
standard  as  provided  under  §  80.275(e). 


allotments  used  to  demonstrate 
compliance  with  the  corporate  pool 
standard  may  be  used  by  a  refinery  in 
the  pool  toward  its  demonstration  of 
compliance  with  the  refinery  average 
standard,  or  some  of  the  allotments  may 
be  used  by  one  refinery  and  the 
remainder  used  by  another  refinery  or 
refineries  in  the  pool.  For  example,  a 
refiner  with  two  refineries  who  obtains 
30  allotments  to  achieve  compliance 
with  the  corporate  pool  standard  may 
also  apply  all  30  allotments  to  one 
refinery,  or  some  of  the  allotments  to 
each  of  the  two  refineries,  toward 
meeting  the  refinery  average  standard 
(e.g.,  15  allotments  to  each  refinery;  20 
allotments  to  one  refinery  and  10 
allotments  to  the  other;  etc.).  The 
current  regulations,  however,  do  not 
clearly  address  how  allotments  may  be 
used  to  demonstrate  compliance  with 
the  corporate  pool  average  standard  and 
the  refinery  average  standard  in  2005. 
As  a  result,  today's  rule  adds 
§  80.195(b)(4)  to  make  this  clarification.^ 


^  The  preamble  to  the  Tier  2  rule  states  that,  in    ' 
2005.  a  refiner  first  must  demonstrate  compliance 
with  the  corporate  pool  average  standard  of  90  ppm, 
and  then  demonstrate  compliance  with  the  refinery 
average  standard  using  a  maximum  of  90  ppm  as 
the  average  sulfur  level  for  each  refinery,  and 
applying  credits  to  bring  each  refinery's  average 
down  to  30  ppm.  See  65  FR  6760.  In  a  Question 
and  Answer  document  dated  May  2000,  we 
indicated  that  this  preamble  discussion  is  not 
consistent  with  the  manner  in  which  compliance  is 
demonstrated  under  the  regulations:  i.e., 
compliance  with  the  corporate  pool  average 
standards  and  with  the  refinery  average  standards 
is  demonstrated  separately,  and  refiners  are 
required  to  use  actual  sulfur  levels  in  computing 
the  refinery  average,  as  compared  to  using  the 
presumed  levels  of  90  ppm  for  each  refinery  after 
demonstrating  compliance  with  the  corporate  pool 
average  standard.  As  a  result,  we  withdrew  the 
preamble  discussion  as  guidance  for  interpreting 
the  regulations  on  this  particular  issue.  We  stated 
that  the  regulations  do  not  impose  any  particular 
priority  on  compliance  with  the  corporate  average 
and  refinery  average  standards  in  2005.  Contrary  to 
statements  in  the  preamble,  refiners  need  not  first 
demonstrate  compliance  with  the  corporate  pool 
average  standard;  rather,  each  standard  is 
independent  of  the  other  and  must  be  met  as  such. 


IV.  Standards  and  Compliance  for 
Refiners/Importers  That  Provide 
Gasoline  to  the  Geographic  Phase-in 
Area 

A.  Standards  for  Gasoline  Sold  in  the 
Geographic  Phase-in  Area 

In  the  Tier  2  rule,  we  established  a 
geographic  area  in  which  the  low  sulfur 
gasoline  program  will  be  phased-in 
differently  than  the  national  program. 
This  program,  referred  to  as  the 
Geographic  Phase-In  Area  (GPA) 
program,  covers  seven  states  in  the 
Rocky  Mountains  and  Upper  Great 
Plains,'*  as  well  as  Alaska. 

The  GPA  program  provides  refiners 
additional  flexibility  in  complying  with 
the  requirements  of  the  low  sulfur 
gasoline  program.  More  specifically,  the 
program  provides  that  refiners  may 
temporarily  meet  less  stringent 
standards  from  2004  throu^  2006  for 
gasoline  sold  in  the  GPA.  Since  the  low 
sulfiu-  gasoline  standards  under  the 
national  program  require  compliance 
with  a  30  ppm  refinery  average  standard 
and  an  80  ppm  cap  in  2006,  the 
geographic  phase-in  provides  an 
additional  year  to  reach  those  standards. 
This  extra  year  and  the  somewhat  less 
stringent  standards  during  the  phase-in 
provide  the  refining  indtistry  the 
opportunity  for  a  more  orderly 
transition  to  the  30/80  ppm  standards  in 
2007. 

In  the  First  Amendment  to  the  Tier  2 
rule  (66  FR  19296,  April  13,  2001).  we 
identified  74  counties  in  six  states  that 
adjoin  the  core  GPA  states  which  should 
be  included  in  the  GPA.  The  intention 
of  this  amendment  was  to  ensure  a 
smooth  transition  to  low  sulfur  gasoline 
nationwide  and  to  mitigate  the  potential 
for  gasoline  supply  shortages.  The 
amended  GPA  is  shown  in  Figure  1 
below.5 

BILUNG  CODE  6560-5fr-P 


*  Colorado,  Idaho.  Montana.  New  Mexico.  North 
Dakota,  Utah,  and  Wyoming. 

^  The  eight  core  GPA  states  contain  a  number  of 
American  Indian  reservations.  These  reservations 
are  fully  included  in  the  GPA  under  today's  action. 
The  adjacent  counties  discussed  above  also  contain 
25  American  Indian  reservations.  If  a  reservation  is 
only  partly  within  a  GPA  state  or  adjacent  county, 
it  is  considered  fully  in  the  area  for  purposes  of  the 
GPA  program.  This  is  consistent  with  the  inclusion 
of  entire  states  or  counties  in  the  program. 
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The  requirements  for  gasoline  sold  in      rule,  are  summarized  in  Table  1  below, 
the  GPA,  as  prescribed  by  the  Tier  2  Gasoline  produced  by  any  refiner  and/ 
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or  importer  can  be  sold  in  the  GPA 
provided  that  the  refiner  and/ or 


importer  registers  with  us  (See  §  80.217) 
and  sells  gasoline  within  the  GPA  that 


is  consistent  with  the  requirements 
specified  in  the  regulations. 


Table  1.— Gasoline  Sulfur  Standards  for  the  Geographic  Phase-In  Area 

[Excludes  small  refiners] 


Compliance  as  of: 


Refinery  GPA  Gasoline  Average."  ppm 
Corporate  Pool  Average,'^  ppm  


Per-Gallon  Cap,''  ppm 


2004 


150 
120 

300 


2005 


150 
90 

300 


2006 


150 

Not 

Applicable 

300 


NOTES 

«  The  refinery  average  standard  for  GPA  gasoline  is  \he  most  stringent  of:  150  ppm;  the  refinery  1997-1998  baseline  plus  30  ppm;  or  the  sul- 
fur level  from  which  early  credits  were  generated  plus  30  ppm  Refiners  can  use  credits  or  allotments  to  meet  the  average. 

*>  Applies  only  to  refiners/importers  which  sell  more  than  50  percent  of  their  gasoline  outside  the  GPA. 

c  In  2004,  both  GPA  and  Non-GPA  gasoline  may  have  a  sulfur  content  as  high  as  350  in  which  case  the  refinery  or  importer  becomes  subject 
to  a  correspondingly  more  sthngent  cap  standard  in  2005. 


The  Tier  2  rule  (See  §  80.216(a))  states 
that  those  refiners  or  importers  that  sell 
gasoline  to  the  GPA,  regardless  of 
whether  they  are  located  within  or 
outside  of  the  area,  have  refinery/ 
importer  standards  for  gasoline  sold 
within  the  GPA  that  are  equal  to  the 
least  of  (1)  150  ppm,  (2)  the  refinery's 
or  importer's  1997-98  average  sulfur 
level  plus  30  ppm  or  (3)  the  refinery's 
or  importer's  lowest  actual  annual 
sulfur  level  plus  30  ppm  in  any  year 
2000-2003  if  credits  are  generated.  The 
intent  of  the  second  and  third 
conditions  for  determining  the  refinery/ 
importer  standards,  also  known  as 
"anti-backsliding"  conditions,  was  to 
prevent  refineries  that  have  relatively 
"clean"  (i.e.,  low  sulfur)  baselines  from 
becoming  dirtier  (i.e.,  backsliding  to  150 
ppm)  and  producing  higher  sulfur 
gasoline  during  the  interim  years  of  the 
program. 

After  the  Tier  2  rule  was  promulgated, 
one  refiner  submitted  comments 
opposing  the  anti-backsliding  concept. 
This  refiner  argued  that  the  anti- 
backsliding  provision  potentially 
eliminates  the  intended  flexibility  of  the 
GPA  program.  Furthermore,  this  refiner 
believed  that  the  provision  creates  an 
unfair,  anti-competitive  market  situation 
among  refiners  competing  in  the  same 
area  (IVA-01).  While  some  gasoline  that 
is  sold  in  the  GPA  may  have  an  annual 
average  standard  of  150  ppm  sulfur, 
other  gasoline  that  is  produced  at 
refineries  with  clean  baselines  is  subject 
to  a  more  stringent  standard.  Refiners 
that  currently  have  access  to  and  rely  on 
sweet  (relatively  low  sulfur)  crude  slates 
are  especially  concerned.  These  refiners 
may  not  be  able  to  comply  with  the 
program's  standards  if  they  lose  their 
access  to  these  sweet  crude  slates  due  to 
economics  (e.g.,  a  given  refiner  loses  its 
sweet  crude  contract  to  a  higher  bidder) 
or  lack  of  availability  (there  is  some 
evidence  that  suggests  that  crude 
quality,  especially  in  PADD  IV,  is 


declining  and  becoming  more  sour^). 
An  unintended  consequence  of  the  anti- 
backsliding  provision  is  that  if  such 
refineries  should  lose  their  current 
sweet  crude  slate,  they  would  have  to 
install  desulfurization  equipment  in 
order  to  comply  with  the  GPA 
standards.  Thus,  the  GPA  program 
would  have  little  benefit  for  such 
refiners. 

We  have  reassessed  the  concerns 
raised  and  find  that  they  have  merit  on 
both  technical  and  equity  grounds. 
There  is  no  technical  reason  why 
gasoline  sulfur  levels  would 
automatically  increase  at  refineries  with 
cleaner  baselines  if  we  eliminated  the 
anti-backsliding  provision.  As  noted  by 
commenters,  however,  there  are 
situations  where  changed  circumstances 
mean  the  anti-backsliding  provision 
would  have  the  imintended 
consequence  of  depriving  a  GPA 
refinery  of  any  benefit  irom  the  GPA 
provision.  Therefore,  we  believe  it  is 
appropriate  to  eliminate  the  anti- 
backsliding  provisions  from  the  GPA 
program.  As  a  result,  all  gasoline  that  is 
designated  as  GPA  gasoline  must  meet 
a  refinery  average  standard  for  GPA 
gasoline  equal  to  150  ppm  sulfur  fi'om 
2004  through  2006  regardless  of  the 
refiner's  1997-1998  baseline  or  whether 
such  refiner  generates  credits  during  the 
2000-2003  time  frame  by  producing 
gasoline  with  sulfur  levels  below  150 
ppm.  Because  no  gasoline  designated  as 
GPA  gasoline  to  be  sold  in  2004  has 
been  produced,  the  GPA  standard 
finalized  by  today's  rule  supercedes  any 
approvals  of  GPA  standards  issued 
under  the  prior  provisions  at 
§  80.216(a).  Therefore,  for  any  refiner  or 
importer  who  has  received  a  letter  from 
EPA  approving  a  GPA  standard  below 
150  ppm.  that  refiner's  or  importer's 


"Swain,  Edward  ).;  Pnx:e8sed<xude  Quality  in 
US  Continues  Downward  Trend;  Oil  &  Gas  louriial; 
March  13,  2000. 


Standard  for  GPA  gasoline  is  changed  to 
150  ppm  by  today's  rule. 

Even  though  we  have  revised  the  GPA 
program  to  set  a  refinery  or  importer 
aimual  average  sulfur  standard  of  150 
ppm  for  gasoline  sold  in  the  GPA,  the 
overall  emission  benefits  of  the  early 
years  of  the  Tier  2  rule  are  not  reduced 
over  those  described  in  the  final  rule. 
The  air  quality  analysis  of  the  Tier  2 
rule  was  based  on  the  premise  that  all 
gasoline  produced  or  used  in  the  GPA 
would  be  at  a  sulfur  level  of  150  ppm. 
We  believe  that  setting  a  flat  standard  of 
150  ppm  for  GPA  gasoline  as  described 
above  will  still  allow  the  objectives  of 
the  GPA  program  to  be  achieved.  In 
addition,  we  expect  little  or  no  increase 
in  the  gasoline  sulfur  levels  as  a  result 
of  today's  action  and  thus  forecast  the 
same  air  quality  benefits. 

B.  Credit  Generation  Beginning  in  2004 

The  Tier  2  rule  provides  that  a  refiner 
for  any  refineries  and  importers  may 
generate  credits  in  2004  and  beyond  if 
the  annual  average  sulfur  level  of  the 
gasoline  that  they  produce  or  import 
during  a  given  compliance  year  is  less 
than  &eir  applicable  annual  average 
gasoline  sulfur  standard  in  that  year 
(See  §  80.310).  For  GPA  gasoline,  credits 
are  calculated  as  follows: 

CRo=VaX(Ss/jy  —  Sfl) 

Where: 

CKa  =  Credits  generated  for  the 
averaging  period. 

Vq  =  Total  aimual  volume  of  gasoline 
produced  at  a  refinery  or  imported 
during  the  averaging  period. 

Sstd  =  The  least  of  150  ppm.  the 
refinery's  or  importer's  1997-98 
.  baseline,  or  the  refinery's  lowest 
actual  annual  average  sulfur  content 
for  any  year  from  2000  through  2003 
during  which  the  refinery  generated 
credits  or  allotments.^ 


'  The  definition  of  Ssid  for  GPA  gasoline  was 
subsequently  changed  to  read  "the  standard  for 
GPA  gasoline  established  for  a  refinery  under 
§B0.216(a)."  66  FR  19296  (April  13.  2001). 
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Sa  =  Actual  annual  average  sulfur  level 
of  gasoline  produced  at  a  refinery  or 
imported  during  the  averaging  period 
exclusive  of  any  credits. 

As  discussed  in  section  IV.A.,  above, 
we  are  eliminating  the  anti-backsliding 
provisions  from  the  GPA  program, 
therefore  all  gasoline  that  is  designated 
as  GPA  gasoline  will  now  have  an 
annual  average  standard  equal  to  150 
ppm  sulfiu-.  To  prevent  refineries  that 
have  existing  low  gasoline  sulfur 
baselines  from  generating  windfall 
credits  (now  that  their  GPA  standard 
will  be  150  ppm),  we  are  also  modifying 
the  credit  generation  rules  (beginning  in 
2004)  for  GPA  gasoline.  We  believe  that 
the  amended  regulations  will  allow  for 
the  generation  of  credits  during  the 
2004-06  period  comparable  to  the 
number  of  credits  that  could  be 
generated  under  the  Tier  2  rule,  even 
though  the  standard  for  all  GPA  gasoline 
will  be  150  ppm  sulfur.  For  example, 
through  this  amendment,  a  refinery  with 
a  50  ppm  sulfur  baseline  will  have  a 
revised  standard  of  150  ppm  for  its  GPA 
gasoline,  as  opposed  to  80  ppm  (i.e.,  50 
ppm  baseline  +  30  ppm)  under  the  Tier 
2  rule. 8  If  today's  rule  eliminated  the 
anti-backsliding  provisions  but  did  not 
revise  the  credit  generation  provisions, 
then  the  Ssuj  would  always  be  150  ppm 
for  purposes  of  credit  generation. 
Consequently,  the  same  refiner 
producing  gasoline  (assume  10,000 
gallons  for  simplification)  at  80  ppm 
(which  is  30  ppm  higher  than  its 
existing  baseline)  in  2004  for  sale  in  the 
GPA  would  generate  700,000  ppm-gal 
credits  (10,000  gallons  *  (150-80  ppm 
sulfur))  without  taking  any  steps  to 
produce  lower  sulfur  gasoline. 
Therefore,  for  purposes  of  credit 
generation  for  GPA  refineries,  we  are 
preserving  the  calculus  used  for  credit 
generation  purposes  in  2004  and  beyond 
(even  though  refineries  are  now  subject 
to  a  150  ppm  standard)  by  replacing 
"Ssid  with  "Scredii"  ,  as  discussed  below. 

Under  today's  final  rule,  credits  for 
GPA  gasoline  are  calculated  as  follows 
from  2004  through  2006  «: 

CRu  =  VaX  (Scrrdil   ~    S,  J 

Where: 

CRa  =  Credits  generated  for  the 
averaging  period. 


■This  assumes  that  no  credits  were  generated 
from  2000-2003  by  going  10  percent  below  50  ppm 
which  would  decrease  the  standard  even  further. 

^Except  for  gasoline  and  diesel  producing 
refineries  that  choose  the  Gasoline/Diesel 
compliance  date  option  under  the  low  sulfur  diesel 
fuel  program  (See  §80.540).  Under  this  option, 
refineries  that  fully  comply  with  the  low  sulfur 
diesel  fiiel  requirements  by  2006  may  extend  their 
GPA  gasoline  standards  through  2008. 


Va  =  Total  aimual  volimie  of  gasoline 
produced  at  a  refinery  or  imported 
during  the  averaging  period. 
Scredii  =  The  least  of  150  ppm  or  the 
refinery's  or  importer's  1997-98 
baseline  or  the  refinery's  lowest 
annual  average  sulfur  content  for  any 
year  from  2000  through  2003  during 
which  the  refinery  generated  credits 
or  allotments. 
S.  =  Actual  annual  average  sulfur  level 
of  gasoline  produced  at  a  refinery  or 
imported  during  the  averaging  period 
exclusive  of  any  credits. 
From  2004  through  2006,  all  GPA 
gasoline  will  have  a  standard  of  150 
ppm  sulfur.  For  credit  generation 
purposes,  refineries  with  existing 
baselines  cleaner  than  150  ppm  will 
generate  credits  relative  to  their  baseline 
while  refineries  with  existing  baselines 
dirtier  than  150  ppm  will  generate 
credits  relative  to  150  ppm.  Similar  to 
how  credits  are  generated  in  2000 
through  2003,  credits  for  GPA  gasoline 
produced  in  2004  through  2006  may 
only  be  generated  if  the  aimual  average 
sulfur  level  for  the  gasoline  produced 
during  the  averaging  period  is  less  than 
0.9  of  the  refinery's  sulfur  level  that  is 
used  for  credit  generation  purposes  (i.e., 
90  percent  of  the  sulfur  baseline  for 
refineries  with  baselines  below  the  150 
ppm  standard  and  90  percent  of  150 
ppm  (135  ppm)  for  refineries  with 
baselines  above  the  standard). 

For  example,  a  refinery  with  a 
baseline  of  100  ppm  sulfur  that  lowers 
its  sulfur  level  to  75  ppm  in  2004  would 
generate  credits  equal  to  Va  (volume  of 
gasoline  produced  at  the  refinery)* 
(Scredii  -  Sa)  where  Scredu  equals  100  ppm 
and  Sa  equals  75  ppm  (100  -  75  ppm 
equals  25  ppm),  thus  ppm-gallon  credits 
would  equal  Va  *  25  ppm.  On  the  other 
hand,  a  refinery  with  a  baseline  of  200 
ppm  that  lowers  its  sulfur  level  to  125 
ppm  in  2004  would  also  generate  ppm- 
gallon  credits  equal  to  Va  *  25  ppm 
(150-125  ppm).  The  refiner  in  the  first 
example  generates  credits  from  a  100 
ppm  starting  point  (despite  the  150  ppm 
annual  average  standard  applicable  to 
all  GPA  gasoline)  whereas  the  refiner  in 
the  second  example  generates  credits 
from  a  150  ppm  starting  point  since  its 
current  baseline  is  not  cleaner  than  the 
150  ppm  annual  average  standard 
applicable  to  all  GPA  gasoline. 

Once  a  GPA  refiner/importer  begins 
complying  under  the  national  program 
in  2007,  credits  are  generated  relative  to 
the  30  ppm  refinery  average  standard. 

In  summary,  the  provisions  of  this 
section  imder  today's  final  rule 
eliminate  the  anti-backsliding  standards 
provision  of  the  Tier  2  rule  and  set  the 
standard  for  GPA  gasoline  uniformly  at 


150  ppm  for  the  duration  of  the  GPA 
program  (in  general,  from  2004  through 
2006).  In  addition,  this  rule  modifies  the 
credit  generation  requirements  of  the 
ABT  program  that  begin  in  2004  to 
prevent  the  potential  for  windfall 
credits.  This  modification  will  allow  for 
the  generation  of  credits  during  the 
2004-06  period  comparable  to  the 
number  of  credits  that  could  be 
generated  under  the  Tier  2  rule,  even 
though  the  standard  for  GPA  gasoline 
will  be  150  ppm  sulfur. 

C.  Compliance  With  the  Corporate  Pool 
Average  Standard  by  GPA  Gasoline 
Producers 

The  Tier  2  nUe  provides  that  a  refiner 
or  importer  must  meet  the  corporate 
pool  average  standards  under  §  80.195  if 
GPA-designated  gasoline  comprises  less 
than  50  percent  of  the  refiner's  or 
importer's  total  gasoline  production  or 
volume  of  imported  product  during  the 
annual  averaging  period.  See  §  80.216(f). 
The  preamble  to  the  Tier  2  rule 
indicates  that  we  intended  GPA  gasoline 
refiners  and  importers  that  are  subject  to 
the  corporate  pool  average  standards  to 
use  the  same  compliance  process  as 
other  refiners  and  importers  subject  to 
the  corporate  pool  average  standards  in 
2004-2005.  See  65  FR  6763.  Thus, 
refiners  and  importers  of  GPA  gasoline 
that  are  subject  to  the  corporate  pool 
average  standards  must  demonstrate 
compliance  with  both  the  corporate 
pool  average  standard  and  the 
applicable  refinery  or  importer  average 
standard  in  the  same  manner  as  other 
refiners  and  importers:  i.e.,  GPA  refiners 
and  importers  subject  to  the  corporate 
pool  average  standards  must  comply 
with  the  corporate  pool  standard  and 
their  GPA  refinery  or  importer  average 
standard  (and  non-GPA  refinery  or 
importer  standard)  independently.  See 
preamble  section  III.C.  above.  Under 
this  approach,  compliance  with  the 
refinery  or  importer  annual  average  and 
corporate  pool  standards  is  based  on  the 
refinery's  or  importer's  actual  sulfur 
levels,  and  credits  or  allotments,  as 
appropriate,  may  be  applied  to  achieve 
the  standard  if  the  actual  sulfur  level 
does  not  meet  the  standard.  We  believe, 
however,  that  the  current  regulations  at 
§  80.205(f),  may  be  read  to  be 
inconsistent  with  this  approach.  This 
provision  provides  that.  "For  GPA 
refiners  subject  to  the  corporate  pool 
average  that  produce  some  GPA 
gasoline,  the  refinery  average  sulfur 
value  for  its  GPA  gasoline  shall  be  the 
average  sulfur  value  of  the  gasoline  after 
applying  credits."  Because  we  believe 
this  provision  may  be  misleading  and  is 
unnecessary,  today's  rule  deletes  this 
paragraph. 
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V.  Small  Refiners 

A.  Subsidiary  Ownership 

Under  the  Tier  2  rule,  a  small  refiner 
is  defined  as  any  person  who:  (1) 
Produces  gasoline  at  a  refinery  by 
processing  crude  oil  through  refiiiery 
processing  units;  (2)  employed  an 
average  of  no  more  than  1,500  people, 
based  on  the  average  number  of 
employees  for  all  pay  periods  from 
January  1, 1998,  to  January  1, 1999;  and 
(3)  had  an  average  crude  capacity  less 
than  or  equal  to  155,000  barrels  per 
calendar  day  for  1998.  See 
§  80.225(a)(1).  Section  80.225(a)(2) 
provides  that,  for  purposes  of 
determining  the  number  of  employees 
and  crude  capacity,  the  refiner  must 
include  the  employees  and  crude 
capacity  of  any  subsidiary  companies, 
any  parent  company  and  subsidiaries  of 
the  parent  company,  and  any  joint 
venture  partners.  The  regulations, 
however,  do  not  specify  the  level  of 
ownership  that  is  required  before  a 
subsidiary  must  be  included. 

We  believe  that  a  refining  company 
that  has  assets  against  which  capital 
may  be  raised,  such  as  subsidiary 
companies  in  which  it  has  a  50  percent 
or  greater  ownership  interest,  or  whose 
parent  company  has  such  assets,  is  in  a 
better  position  to  finance  and  install 
desiUfiuization  equipment  to  comply 
with  the  sulfur  standards  in  2004.  As  a 
result,  today's  rule  specifies  that  a 
subsidiary  must  be  included  in  the 
small  refiner's  employee  and  crude 
capacity  calculations  if  the  refiner  or  the 
parent  company  of  the  refiner  has  a  50 
percent  or  greater  ownership  interest  in 
the  subsidiary.  This  action  is  consistent 
with  the  intent  of  the  small  refiner 
hardship  provisions  to  provide 
flexibility  for  small  business  refiners 
that  lack  the  resources  available  to 
larger  companies  to  raise  capital  for 
investing  in  desulfurization  equipment 
by  allowing  them  additional  time  to 
comply  with  the  sxdfur  standards.  This 
interpretation  is  also  consistent  with  the 
Small  Business  Administration's 
regulations  regarding  size  eligibility  and 
standards.  See  13  CFR  121.103. 

B.  Adjustment  of  the  Small  Refiner  Per- 
gallon  Sulfur  Standard 

Since  the  final  Tier  2  rule  was  issued, 
EPA  has  become  aware  of  the  possibility 
that  some  small  refiners  may  face 
imusual  circumstances  that  could 
impede  their  access  to  the  special 
interim  sulfur  program  developed  for 
small  refiners.  We  are  aware  of  at  least 
one  small  refiner  that  appears  to  face 
extreme  difficulty  in  meeting  the 
minimum  requirements  to  participate  in 
the  interim  program,  specifically  the 


per-gallon  cap  sulfur  standard 
established  under  §  80.240.  We  did  not 
intend  for  the  partial  sidfur  reductions 
that  the  interim  per-gallon  standards 
require  in  our  small  refiner  interim 
program  to  prevent  such  small  refiners 
from  benefitting  from  the  program.  To 
address  this  problem,  we  are  adding  a 
new  provision  that  will,  imder  limited 
circimistances,  allow  an  approved  small 
refiner  to  seek  a  temporary  adjustment 
to  its  interim  small  refiner  per-gallon 
cap  standard.  Such  a  small  refiner  will 
still  be  required  to  meet  its  established 
refinery  annual  average  sulfur  standards 
under  §80.240. 

Under  today's  new  provision,  a 
refiner  with  approved  small  refiner 
status  may  request  that  EPA  adjust  its 
established  per-gallon  cap  standard.  An 
application  for  such  a  waiver  must 
demonstrate  that  complying  with  the 
established  small  refiner  per-gallon 
standard  would  effectively  require  the 
refiner  to  comply  with  the  general  (non- 
small-refiner)  sulfur  standards  in  2004, 
2005,  and  2006  instead  of  the  less 
stringent  interim  standards  in  the  small 
refiner  program  for  2004  through  2007. 
Depending  on  the  facts  provided  by  the 
refiner  about  the  difficulty  that  the 
established  cap  causes,  EPA  may,  in  its 
discretion,  adjust  the  applicable  small 
refiner  per-gallon  cap  and  establish  the 
duration  of  such  an  adjusted  per-gallon 
cap.  Under  no  circiunstances  will  EPA 
approve  an  adjusted  per-gallon  cap 
above  450  ppm  sulfur  or  an  adjusted 
per-gallon  cap  that  applies  beyond 
December  31,  2007. 

Any  small  refiner  for  which  EPA 
adjusts  its  per-gallon  cap  standard  must 
also  obtain  and  use  sulfur  credits  or 
allotments  to  offset  the  emission 
increase  from  any  batch  of  gasoline  that 
exceeds  the  established  per-gallon 
sulfur  standard.  The  number  of  credits 
or  allotments  required  to  be  used  for 
this  offset  is  calculated  from  the 
difference  between  the  adjusted  per- 
gallon  cap  and  the  established  cap 
under  §  80.240.  The  purpose  of  this 
requirement  is  to  ensure  that  the  overall 
environmental  benefit  of  the  gasoline 
sulfur  program  is  maintained.  Since 
excm-sions  of  a  refinery's  gasoline  sulfur 
levels  increase  emissions,  we  believe 
that  it  is  warranted  to  require  that  any 
such  excess  emissions  be  offset  by  lower 
emissions  at  this  or  another  refinery.  In 
addition  to  offsetting  the  increase  in 
emissions,  the  requirement  to  use 
credits/allotments  vdll  also  provide  an 
incentive  for  refiners  using  this 
provision  to  minimize  the  frequency 
and  degree  that  their  gasoline  exceeds 
their  established  per-gallon  cap 
standard. 


Today's  new  provision  requires  the 
refiner  to  use  sulfur  credits  or 
allotments  in  numbers  equal  to  the 
degree  that  any  batches  of  gasoline 
exceed  the  established  per-gallon 
standard  over  the  course  of  each  year  in 
which  the  adjusted  cap  standard  is  in 
effect.  Such  credits  or  allotments  must 
be  separate  from  and  in  addition  to  any 
credits  or  allotments  used  by  the  refiner 
to  comply  with  its  annual  average 
standard.  The  refiner  must  obtain  and 
use  the  required  total  number  of  credits 
or  allotments  for  the  year  by  the  time  it 
submits  its  annual  sulfur  batch  report. 
An  adjustment  to  a  small  refiner's 
established  per-gallon  cap  or  the  use  of 
credits  or  allotments  to  offset  the 
adjustment  will  not  affect  compliance 
with  the  annual  average  standard, 
which  will  continue  to  be  based  on  the 
actual  sulfur  levels  of  each  of  that 
averaging  period's  gasoline  batches  and 
any  credits  or  allotments  applied  against 
the  annual  average  standard. 

Under  today's  new  provision,  a  small 
refiner  that  has  an  adjusted  per-gallon 
cap  will  be  liable  for  violations  of  the 
regulation  if  it  either  produces  a  batch 
of  gasoline  that  exceeds  the  adjusted  cap 
or  it  fails  to  apply  the  required  number 
of  credits  or  allotments  to  offset  the  cap 
adjustment,  hi  the  refiner's  annual  batch 
report  to  EPA,  it  must  demonstrate  that 
the  required  niunber  of  credits  or 
allotments  has  been  used  to  offset  the 
per-gallon  cap  adjustment.  A  failure  to 
use  the  required  number  of  credits  or 
allotments  will  constitute  a  violation, 
and  each  subsequent  day  that  the 
required  niunber  of  credits  or  allotments 
is  not  used  constitutes  a  separate  day  of 
violation. 

Because  small  refiners  constitute  a 
relatively  small  fraction  of  national 
gasoline  production,  and  because  the 
required  credits  or  allotments  will  offset 
an  adjustment  of  the  per-gallon 
standard,  we  believe  any  adverse 
environmental  consequences  of  this 
provision  will  be  very  small. 

VI.  Allotments  and  Creilits 

A.  Generation  of  Credits  in  2000 

In  designing  the  ABT  provisions  for 
the  gasoline  sulfur  program,  we 
intended  to  permit  refiners  to  earn 
sulfur  credits  for  gasoline  produced 
during  the  year  2000.  The  regulations 
governing  the  creation  of  credits  require 
all  gasoline  produced  during  the 
averaging  period,  defined  as  January  1 
through  December  31,  to  be  included  in 
the  credit  calculation.  Because  the  rule 
was  issued  at  the  beginning  of  2000, 
refiners  that  were  not  in  immediate 
compliance  with  its  sampling,  testing, 
and  documentation  requirements  were 
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imable  to  generate  year  2000  credits. 
Today's  amendment  permits  refiners  to 
generate  year  2000  credits  using  an 
averaging  period  less  than  the  hill 
calendar  year,  beginning  with  the  first 
full  month  for  which  all  required  data 
is  available. 

B.  Generation  of  Allotments  in  2003 

Section  80.285(a)  provides  that  early 
credits  in  2000-2003  may  only  be 
generated  by  refiners  that  produce 
gasoline  from  crude  oil.  EPA  intended 
this  limitation  also  to  apply  to  the 
generation  of  early  aUotments,  since  the 
same  rationale  for  including  this 
limitation  for  early  credits  applies  to 
early  allotments  (i.e.,  refiners  that  do 
not  produce  gasoline  from  crude  oil  do 
not  have  the  same  need  for  the 
allotment  program  because  they  will  not 
have  to  make  the  same  level  of 
investment  in  desulfurization 
technology  as  refiners  that  process 
crude  oil).  See  65  PR  6762  for  further 
discussion  of  the  rationale  for  this 
limitation.  However,  language  to 
implement  this  limitation  for  early 
allotment  generation  was  inadvertently 
omitted  in  the  final  rule.  As  a  result, 
today's  rule  corrects  this  oversight  by 
including  language  in  §  80.275(a)(1) 
which  limits  early  allotment  generation 
in  2003  to  those  refiners  that  produce 
gasoline  from  crude  oil. 

C  Oxygenate  Blenders 

Under  the  Tier  2  rule,  oxygenate 
blenders  are  subject  to  the  requirements 
and  prohibitions  applicable  to 
downstream  parties  and  the  prohibition 
specified  in  §  80.385(e),  but  they  are  not 
subject  to  the  provisions  for  refiners, 
including  the  refinery  and  corporate 
pool  average  standards  in  §  80.195.  See 
§80.212.  Because  oxygenate  blenders 
are  not  subject  to  the  refinery  average 
standards,  the  regulations  provide  that 
oxygenate  blenders  may  not  generate 
credits  beginning  in  2004.  since  these 
credits  are  generated  based  on 
reductions  from  the  refinery  average 
standard.  See  §  80.285(b)(3).  The  same 
rationale  applies  to  the  generation  of 
allotments  in  2004-2005,  since 
allotments  are  generated  based  on 
reductions  from  the  corporate  pool 
average  standards.  See  §  80.275(b). 
However,  language  to  implement  this 
limitation  regarding  allotments  was 
inadvertently  omitted  in  the  final  rule. 
Today's  rule  corrects  this  oversight  by 
adding  §  80.275(b)(4)  which  provides 
that  oxygenate  blenders  may  not 
generate  allotments  in  2004-2005.  See 
65  FR  6761,  6800,  for  further  discussion 
of  the  treatment  of  oxygenate  blenders 
under  the  sulfur  rule. 


D.  Conversion  of  Allotments  to  Credits 

Section  80.275(c)  of  the  Tier  2  rule 
states  that  allotments  generated  in  2003 
or  2004  which  are  carried  over  to  2005 
and  used  to  meet  the  corporate  pool 
standard  in  2005  are  discounted  by  50 
percent.  Such  allotments  that  have  been 
carried  over  may  also  be  converted  into 
credits  for  compliance  with  the  refinery 
average  standard  in  2005  and  beyond. 
As  a  result,  where  allotments  generated 
in  2003  or  2004  are  carried  over  to  2005 
and  then  converted  into  credits,  such 
credits  would  retain  only  50  percent  of 
the  value  of  the  original  allotments 
generated  in  2003  or  2004.  However,  the 
nde  also  allows  allotments  to  be 
converted  into  credits  before  being 
carried  over  to  2005.  Such  credits  would 
not  be  discounted  when  they  are  carried 
over,  and,  therefore,  would  retain  100 
percent  of  the  value  of  the  original 
allotments.  Further,  an  allotment  that  is 
converted  into  a  credit  before  being 
carried  over  to  2005  may  be  reconverted 
into  an  allotment  for  use  in  achieving 
compliance  with  the  corporate  pool 
average  in  2005.  but  the  allotment  will 
be  discoimted  50  percent  (i.e.,  bringing 
the  value  of  the  carried-over  allotment 
back  to  what  it  would  have  been  if  it 
had  never  been  converted  to  a  credit). 
See  65  FR  at  6765.  Language  to 
implement  these  conversion 
requirements  was  inadvertently  omitted 
in  the  final  rule.  As  a  result,  today's 
final  rule  adds  §  80.275(e)(3)  to  address 
these  requirements, 

E.  Deletion  of  the  Discount  Factor  for 
Type  A  Allotments 

The  preamble  to  the  Tier  2  rule  states 
that  early  allotments  generated  in  2003 
may  be  discounted  depending  on  the 
refiner's  actual  sulfur  level.  If  a  refiner 
fully  demonstrates  compliance  by 
producing  gasoline  with  an  actual 
annual  average  sulfur  level  of  zero  to  30 
ppm.  the  allotments  retain  their  full 
value.  For  actual  annual  average  sulfur 
levels  of  31-60  ppm.  which  are 
indicative  of  a  partial  demonstration  of 
compliance  with  the  ultimate  low  sulfur 
standard,  the  allotments  are  discounted 
20  percent.  See  65  FR  6759.  The  current 
regulations  at  §80.275(a)(2)(i)  and 
(a)(2)(ii),  however,  include  a  discount 
factor  (0.8)  for  early  allotments 
generated  based  on  annual  average 
sulfur  levels  of  ze^o  to  30  ppm.  This  was 
an  error  in  the  final  rule.  "Today's  rule 
corrects  this  oversight  by  eliminating 
the  discount  factor  for  such  allotments. 
Allotments  generated  based  on  actual 
annual  sulfur  levels  of  31-60  ppm  will 
continue  to  be  discounted  by  20  percent 
(thus  a  discoimt  factor  of  0.8). 


F.  Standard  Applicable  Under  §80.310 

Section  80.310(a)  provides  that  a 
refiner,  for  any  refinery,  or  importer 
may  generate  credits  in  2004  and 
thereafter  if  the  annual  average  sulfur 
level  for  gasoline  produced  or  imported 
for  the  averaging  period  is  less  than  the 
applicable  refinery  or  importer  annual 
average  sulfur  standard  for  that  refinery 
or  importer  in  that  year.  However,  the 
30  ppm  refinery  or  importer  annual 
average  standard  does  not  become 
effective  until  2005.  See  §80. 195(a).  As 
indicated  in  the  equation  in  §  80.310(b). 
EPA  intended  credits  beginning  in  2004 
to  be  generated  based  on  reductions 
from  the  30  ppm  aimual  average 
standard  (or  small  refiner  or  GPA 
standard,  as  applicable).  See  also  65  FR 
6763.  As  a  result,  today's  rule  revises 
§  80.310(a)  to  clarify  that,  for  refiners 
and  importers  that  are  not  subject  to  the 
small  refiner  or  GPA  standards,  the 
refinery  or  importer  annual  average  30 
ppm  sulfur  standard  applicable  to  the 
refinery  or  importer  begiiming  in  2005 
applies  for  purposes  of  credit  generation 
in  2004  and  beyond. 

Vn.  Downstream  Standards  and 
Compliance 

A.  Test  Requirements  for  S-RGAS  and 
Non-S-RGAS  Combined  to  Produce 
Mid-Grade  Gasoline 

Section  80.210(d)(3)  provides  that 
gasoline  comprised  in  whole  or  in  part 
of  small  refiner  gasoline  (S-RGAS)'" 
may  qualify  for  the  S-RGAS 
downstream  standards  provided  that:  (1) 
The  gasoline  is  sampled  and  tested  at 
the  location  after  the  most  recent  receipt 
of  gasoline  into  the  tank;  and  (2)  the  test 
result  establishes  that  the  sulfur  content 
of  the  gasoline  is  over  the  cap  standard. 
It  is  common  in  the  gasoline 
distribution  system  for  a  terminal  to 
supply  transport  trucks  with  midgrade 
gasoline  by  blending  regular  grade 
gasoline  from  one  tank  with  premium 
grade  gasoline  from  another  tank.  This 
mixing  occurs  as  the  truck  is  receiving 
gasoline  from  the  different  tanks.  We 
believe  the  requirements  for  sampling 
and  testing  S-RGAS  under  the  sulfur 
rule  may  have  the  effect  of  constricting 
the  use  of  this  conunon  blending 
procedure.  For  example,  if  premium 
grade  S-RGAS  is  blended  with  regular 
grade  non-S-RGAS,  under  the  current 
regulations,  sampling  and  testing  would 


'"The  sulfur  regulations  define  S-RGAS  as 
"gasoline  that  is  subject  to  the  standards  under 
§  80.240  or  S  80.270,  including  Certified  Sulfur- 
FRGAS  as  defined  in  §80.410,  except  that  no  batch 
of  gasoline  may  be  classified  as  S-RGAS  if  the 
actual  sulfur  content  is  less  than  the  applicable  per- 
gallon  refinery  cap  standard  specified  in  §  80.195." 
§  80.210(a). 
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be  required  before  the  resulting 
midgrade  gasoline  could  be  designated 
as  S-RGAS  on  PTDs. 

It  was  not  the  Agency's  intention  to 
constrict  the  use  of  this  conunon 
blending  procedure  to  create  midgrade 
gasoline  by  imposing  a  possibly 
prohibitive  new  testing  requirement  on 
such  blending.  Therefore,  the  Agency  is 
adding  §  80.210(e)(5)  to  clarify  that  in 
instances  where  S-RGAS  is  combined 
with  non-S-RGAS  in  truck 
compartments  for  the  sole  purpose  of 
producing  midgrade  g£isoline,  the 
resulting  gasoline  may  be  classified  on 
product  transfer  documents  as  S-RGAS 
even  though  no  S-RGAS  sampling  and 
testing  was  conducted  after  the 
midgrade  mixture  was  created. 
However,  if  the  combining  of  the  two 
products  was  not  for  the  piupose  of 
producing  midgrade  gasoline,  this 
testing  exemption  would  not  apply. 

B.  Identifying  S-RGAS  Prior  to  Full 
Receipt  of  Gasoline 

As  indicated  in  Section  A,  above,  for 
gasoline  to  qualify  as  S-RGAS,  a 
terminal  must  sample  and  test  the 
gasoline  subsequent  to  the  most  recent 
receipt  of  gasoline  into  the  terminal's 
storage  tank.  See  §  80.210(d)(3).  The 
terminal  is  not  required  to  perform  the 
testing  until  the  entire  load  of  new 
gasoline  is  received  into  the  storage 
tank.  However,  it  is  a  common  industry 
practice  for  terminals  to  provide 
gasoline  to  a  truck  at  the  terminal's 
truck  rack  at  the  same  time  the  terminal 
is  receiving  gasoline  into  the  same 
storage  tank  that  is  supplying  the  truck. 
In  some  cases,  the  gasoline  already  in 
the  terminal's  storage  tank  is  classified 
as  S-RGAS  when  the  new  delivery  of 
gasoline  is  received  into  the  tank,  while 
the  new  delivery  of  gasoline  is  not 
classified  as  S-RGAS.  In  other  cases,  the 
gasoline  in  the  storage  tank  is  hot 
classified  as  S-RGAS.  while  the  new 
delivery  of  gasoline  is  classified  as  S- 
RGAS.  Until  all  of  the  new  load  of 
gasoline  has  been  received  into  the 
storage  tank,  the  current  rule  requires 
that  die  truck  carrier  be  given  a  product 
transfer  document  (PTD)  with  the 
designation  of  the  gasoline  already  in 
the  storage  tank,  regardless  of  the  status 
of  the  gasoline  from  the  new  delivery. 

There  is  concern  about  this 
classification  procedure  because  in 
many  situations  gasoline  is  bottom- 
loaded  into  the  terminal  storage  tank 
while  the  truck  rack  is  also  being 
supplied  from  the  bottom  of  the  storage 
tank.  Where  S-RGAS  is  loaded  into  the 
bottom  of  a  terminal  storage  tank 
containing  non-S-RGAS,  and  the  truck 
is  also  being  loaded  from  the  tank 
bottom,  the  truck  may  be  receiving  a 


load  that  properly  meets  the  standards 
for  S-RGAS,  but  the  PTD  for  the 
gasoline  would  indicate  that  it  is  non- 
S-RGAS.  Because  of  the  non-S-RGAS 
designation,  the  higher  small  refiner 
standard  would  not  apply  to  this 
gasoline,  and,  as  a  result,  the  gasoline 
may  be  found  in  violation  if  tested  by 
the  Agency.  To  remedy  this  situation, 
today's  rule  adds  §  80.210(e)(6)  to 
permit  a  terminal  to  issue  to  the  trucker 
a  PTD  which  states  that  the  product  is 
S-RGAS  before  the  storage  tank  fully 
receives  the  load  of  S-RGAS  product. 
This  provision  applies  only  in  situations 
where  S-RGAS  is  loaded  into  a  terminal 
storage  tank  simidtaneously  supplying 
gasoline  to  the  truck,  and  only  until  full 
receipt  of  the  load  of  S-RGAS  into  the 
storage  tank.  At  that  point,  the  regular 
testing  reqiiirements  would  apply. 

C.  S-RGAS  Product  Transfer 
Documentation  Requirements  for 
Transfers  of  Custody 

The  Tier  2  rule  requires  that  on  each 
occasion  when  downstream  parties 
transfer  title  or  custody  of  gasoline  that 
is  classified  as  S-RGAS,  the  transferor 
must  provide  the  transferee  with  PTDs 
identifying  the  S-RGAS  status  and 
standard  applicable  to  such  gasoline. 
See  §  80.210(e)(2).  Whether  the  gasoline 
is  classified  as  S-RGAS  onthe  PTDs 
depends  upon  1)  the  gasoline  being 
comprised  in  whole  or  in  part  of  S- 
RGAS,  2)  the  receipt  of  a  PTD  stating 
that  the  product  is  S-RGAS,  and  3)  a 
test  result  confirming  that  the  sulfur 
content  exceeds  the  regulatory  threshold 
under  §  80.210(d)(3).  The  intent  of  these 
PTD  identification  requirements  is  to 
provide  the  transferee  with  accurate  S- 
RGAS  information  about  the  gasoline 
received.  Where  a  downstream  party 
transferring  custody  of  gasoline 
provides  accurate  information  as  to  S- 
RGAS  status  and  sulfur  standard,  as 
applicable,  to  its  transferee  on  its  Bill  of 
Lading  (BOL),  the  Agency  believes  that 
the  goal  of  transferring  accurate  S- 
RGAS  information  is  effectively 
satisfied.  Therefore,  in  situations  in 
which  both  a  custody  PTD  on  a  BOL 
and  a  separate  title  PTD  are  generated 
by  a  downstream  party  for  the  same 
gasoline,  the  requirement  of  S-RGAS 
status  and  standard  transmission  is 
satisfied  if  both  the  custody  transfer 
PTD  and  the  title  transfer  PTD 
accurately  provide  the  required 
information,  or  the  custody  transfer  PTD 
provides  the  required  information  and 
the  title  transfer  PTD  indicates  that  the 
required  information  is  contained  in  the 
custody  PTD.  Today's  rule  adds 
§  80.210(e)(7)  to  clarify  these  PTD 
requirements  for  S-RGAS. 


vm.  Compliance  Requirements  and 
Enforcement 

A.  Liability  for  Geographic  Phase-In 
Area  (GPA)  Gasoline 

Sections  80.395(a)(5)  and  (a)(6) 
provide  for  liability  for  violations  of  the 
GPA  use  prohibitions  at  §  80.219(c).  The 
language  currently  in  these  provisions 
imposes  presumptive  liability  on  those 
parties  who  sold  or  transferred  the 
gasoline  found  to  be  in  violation,  as  well 
as  on  those  parties  who  caused  another 
party  to  violate  the  GPA  requirements. 
However,  these  provisions  do  not 
include  presumptive  liability  for  those 
parties  actually  operating  the  facilities 
where  the  violations  occurred — the  very 
parties  with  the  most  obvious  and 
logical  ties  to  the  violations.  The 
language  in  these  provisions  was  meant 
to  replicate  the  liability  language  for 
similar  violations  in  EPA  regulations, 
such  as  the  Tier  2  rule's  cap  standard 
violations  in  §  80.395(a)(3)  and  (a)(4), 
and  the  reformulated  gasoline  (RFG) 
program's  violations  in  §  80.79(a)(1)  and 
{a)(3).  These  other  liability  sections 
impose  presumptive  liability  not  only 
on  the  parties  who  sold  or  transferred 
the  gasoline  in  violation,  but  also  on 
those  parties  at  whose  facilities  thp 
violation  occiuxed.  Today's  rule  revises 
§§  80.395(a)(5)  and  (a)(6)  to  be 
consistent  with  the  more  logical  liability 
scheme  and  violation  provisions  already 
incorporated  into  other  EPA  fuel 
programs. 

B.  Recordkeeping  for  Allotments 

Section  80.365  of  the  Tier  2  rule 
contains  requirements  for  retaining 
records  which  demonstrate  compliance 
with  the  sulfur  standcirds  and 
requirements.  This  section  is  intended 
to  cover  records  pertaining  to  the 
generation,  use,  and  transfer  of  credits 
and  allotments.  See  65  FR  6810.  Section 
80.365(d)(2)  contains  requirements 
regarding  the  length  of  time  records 
pertaining  to  early  credits  must  be  kept. 
However,  this  provision  incorrectly 
does  not  include  similar  requirements 
for  early  allotments.  This  was  an 
oversight  in  the  final  rule.  Today's  rule 
corrects  this  oversight  by  revising 
§  80.365(d)(2)  to  provide  that  the 
records  required  to  be  kept  for  early 
credits  must  also  be  kept  for  early 
allotments. 

C.  Attest  Engagement  Requirements 

Under  §  80.415(a)(3)  of  the  Tier  2  rule, 
if  a  refinery's  or  importer's  annual 
average  sulfur  content  for  any  year  in 
which  early  credits  were  generated  was 
less  than  the  refinery's  or  importer's 
baseline  level,  the  attest  engagement  for 
that  refinery  or  importer  must  include 


as  a  finding  the  lowest  annual  sulfur 
level  as  the  new  baseline  value.  For 
GPA  gasoline  30  ppm  must  be  added  to 
this  new  baseline  value  to  obtain  the 
GPA  standard,  not  to  exceed  150  ppm. 

The  attest  provisions  of  §  80.415(a)(3) 
were  intended  to  address  the  baseline 
adjustments  required  imder 
§§  80.216(a)(2)  and  80.240(d)  for  GPA 
and  small  refiners."  However,  as 
currently  written,  §  80.415(a)(3)  suggests 
that  any  refiner  or  importer  who 
generates  early  credits  in  2000  through 

2003  must  adjust  its  baseline  if  the 
refinery's  or  importer's  annual  average 
sulfur  content  in  any  year  in  which 
early  credits  were  generated  was  less 
than  the  refinery's  or  importer's 
baseline.  This  would  mean  that  early 
credits  generated  in  a  subsequent  year 
would  be  based  on  reductions  from  an 
adjusted  baseline  level  rather  than  the 
refinery's  actual  baseline  level. 
However,  the  regulations  do  not  require 
such  an  adjustment  for  non-GPA  or  non- 
small  refiners.  For  any  annual  averaging 
period  from  2000  through  2003,  early 
credits  and  allotments  are  generated 
based  on  reductions  from  the  refinery's 
1997-1998  sulfur  baseline.  See  §80.305. 
If,  for  example,  a  refinery  generates 
credits  in  2002  by  producing  gasoline 
that  is  10  percent  lower  in  sulfur 
content  than  its  1997-1998  baseline,  the 
refinery  does  not  have  to  produce  even 
cleaner  gasoline  in  2003  to  generate 
credits.  Credit  generation  in  2003  would 
also  be  based  on  reductions  from  the 
refinery's  1997-1998  sulfur  baseline. 

As  a  result,  today's  rule  revises  the 
attest  provisions  to  clarify  that  the 
requirements  of  §  80.415(a)(3)  only 
apply  to  attest  reports  for  small  refiners 
that  are  subject  to  the  baseline 
adjustment  requirements  under 
§  80.240(d),  and  GPA  refiners  that  are 
subject  to  the  adjustment  provisions 
under  §  80.285(b)(l)(ii)  for  purposes  of 
credit  generation  beginning  in  2004. 
Today's  rule  also  clarifies  fiiat  the  attest 
requirements  for  small  refiners  in 
§  80.415(a)(4)  apply  to  attest  reports  in 

2004  through  2007.  In  addition, 

§  80.415(a)  has  been  renumbered  to 


"  Section  80. 240(d)  provides  that,  for  any  small 
refiner  who  generates  early  credits  or  allotments, 
the  applicable  small  refinery  baseline  for  purposes 
of  establishing  the  small  refinery's  standard  is  the 
lowest  annual  average  sulfur  level  for  any  year  in 
which  the  refinery  generated  early  credits  or 
allotments.  Section  80.216(a)(2)  provides  that  any 
GPA  refiner  whose  actual  annual  average  sulfur 
level  decreases  to  a  level  lower  than  the  refinery's 
GPA  standard  during  the  period  2000  through  2003. 
the  applicable  GPA  standard  will  be  the  lowest 
average  sulfur  level  for  any  year  in  which  the 
refinery  generated  early  credits  or  allotments,  plus 
30  ppm,  not  to  exceed  150.00  ppm.  As  discussed 
above  in  Section  IV.A.,  today's  rule  deletes  the 
provisions  of  §  80.216(a)(2). 


provide  better  organization  of  these 
provisions. 

Today's  rule  also  adds  §  80.415(b)(6) 
to  require  the  attest  engagement  to  agree 
with  the  information  in  die  refinery's  or 
importer's  batch  reports  filed  with  EPA 
under  the  RFG/conventional  gasoline 
regulations,  and  the  refinery's  or 
importer's  laboratory  test  results,  with 
the  information  contained  in  the  annual 
sulfur  report  required  under  §  80.370.  - 
This  requirement  is  necessary  to  verify 
the  information  submitted  in  the  annual 
report  required  imder  §  80.370. 
Omission  of  this  requirement  was  an 
oversight  in  the  final  rule. 

IX.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency  is 
required  to  determine  whether  this 
regulatory  action  would  be  "significant" 
and  therefore  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  and  the  requirements  of  the 
Executive  Order.  The  order  defines  a 
"significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may: 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
this  final  rule  is  not  a  "significant 
regulatory  action." 

B.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  USC  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  oh  a 
substantial  number  of  small  entities. 


Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  direct  final  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  refiner  that  had  no  more 
than  1500  employees  corporate- wide, 
based  on  the  average  number  of 
employees  for  all  pay  periods  from 
January  1,  1998  to  January  1,  1999;  and 
a  corporate  crude  capacity  less  than  or 
equal  to  155.000  barrels  per  calendar 
day  for  1999 12;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  direct  final  rule  will  not 
have  any  adverse  economic  impact  on 
small  entities.  Today's  nUe  corrects, 
amends,  and  revises  certain  provisions 
of  the  Tier  2  rule  (65  FR  6698,  February 
10,  2000),  regulated  entities  will  find  it 
easier  to  comply  with  the  requirements 
of  the  Tier  2  rule.  More  specifically, 
today's  action  corrects  typographical 
errors  and  makes  other  minor  revisions 
to  clarify  ihe  regulations  governing 
compliance  with  the  Tier  2  rule. 
Second,  it  modifies  the  effective  date  of 
the  regulatory  butane  test  method  for 
determining  the  sulfur  content  of 
butane,  a  gasoline  blendstock.  Third, 
today's  rule  modifies  the  GPA  program 
by  replacing  the  variable  standard  for 
GPA  gasoline  with  a  flat  average 
standard  of  150  ppm  sulfur.  Fourth,  it 
allows  an  approved  small  refiner,  under 
limited  circumstances,  to  seek  a 
temporary  adjustment  to  its  interim 
small  refiner  per-gallon  cap  standard. 
Finally,  it  amends  certain  provisions  of 
the  small  refiner  and  ABT  programs  as 
well  as  compliance  and  enforcement 
provisions  to  assist  regulated  entities 
with  program  implementation  and 
compliance. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
■  Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 


''This  definition  of  a  small  business  refiner  was 
established  under  the  Tier  2  Rule.  See  §  80.225. 
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prepared  by  EPA  (ICR  No.  2073.01)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Collection  Strategies  Division: 
U.S.  Environmental  Protection  Agency 
(2822);  1200  Peimsylvania  Ave..  NW, 
Washington.  DC  20460  or  by  calling 
(202)  260-2740.  The  information 
requirements  are  not  effective  imtil 
0MB  approves  them. 

Certain  small  refiners  may  provide 
this  requested  information  in  order  for 
EPA  to  consider  granting  specific  relief 
relating  to  the  gasoline  sulfur 
requirements.  This  relief  would  be  in 
the  form  of  an  adjustment  to  one  of  the 
gasoline  sulfur  standards  that  apply  to 
small  refiners,  the  per-gallon  cap  sulfur 
standard.  The  information  will  allow 
EPA  to  assess  the  need  for  such  relief 
and  to  grant  the  appropriate^lief  based 
on  the  small  refiner's  situation.  This 
information  will  be  provided 
voluntarily  by  letter  and  will  be  treated 
by  EPA  as  Confidential  Business 
Information. 

EPA  estimates  that  between  one  and 
5  small  refiners  may  request  an 
adjustment  in  their  per-gallon  cap  sulfur 
standards,  and  that  a  one-time  effort  of 
about  2  hours  will  be  required  to 
prepare  the  application  letter.  We 
estimate  the  total  industry-wide  burden 
to  be  less  than  $1000.  Burden  means  the 
total  time,  effort,  or  financial  resoiuces 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  vdth 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
IS. 

D.  Intergovernmental  Relations 

1.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regiilatory  actions  on  state,  local, 


and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditiires  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
for  any  single  year.  Before  promulgating 
a  rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
buirdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  that  is 
not  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  we 
provide  an  explanation  in  the  final  rule 
of  why  such  an  alternative  was  adopted. 

Before  we  establish  any  regulatory 
requirement  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
develop  a  small  govenunent  plan 
pursuant  to  section  203  of  the  UMRA. 
Such  a  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
and  enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates. 
The  plan  must  also  provide  for 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  rule  contains  no  federal 
mandates  for  state,  local,  or  tribal 
governments  as  defined  by  the 
provisions  of  Title  II  of  the  UMRA.  The 
rule  imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  rule  will  significantly  or 
imiquely  affect  small  governments. 

We  have  determined  that  this  rule 
does  not  contain  a  federal  mandate  that 
may  result  in  estimated  expenditures  of 
more  than  $100  million  to  the  private 
sector  in  any  single  year.  This  action  has 
the  net  effect  of  correcting,  amending, 
and  revising  certain  provisions  of  the 
Tier  2  rule.  Therefore,  the  requirements 
of  the  UMRA  do  not  apply  to  this 
action. 

2.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000),  requires  EPA 


to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  Today's  rule 
does  not  uniquely  affect  the 
communities  of  American  Indian  tribal 
governments  since  the  motor  vehicle 
fuel  and  other  related  requirements  for 
private  businesses  in  today's  rule  will 
have  national  applicability. 
Furthermore,  today's  rule  does  not 
impose  any  direct  compliance  costs  on 
these  communities  and  no 
circumstances  specific  to  such 
commimities  exist  that  will  cause  an 
impact  on  these  communities  beyond 
those  discussed  in  the  other  sections  of 
today's  document.  The  effect  of  today's 
rule  is  no  more  significant  than  the  Tier 
2  rule  for  tribes  under  the  original 
provisions  of  the  GPA  program;  under 
today's  action,  gasoline  sold  in  certain 
tribal  lands  will  be  subject  to  a  flat 
average  standard  of  150  ppm  sulfur. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

3.  Executive  Order  13132  (Federalism) 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  us  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Under  Section  6  of  Executive  Order 
13132,  we  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  emd  that  is  not  required  by  statute, 
unless  the  federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  we  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  We  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  state 
law,  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  state  or  local  law, 
even  if  those  rules  do  not  have 
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federalism  implications  (i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  states,  oh  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  state  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority,  we  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
state  and  local  officials  regarding  the 
conflict  between  state  law  and  federally 
protected  interests  within  the  Agency's 
area  of  regulatory  responsibility. 

This  rule  does  not  nave  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
clarifies  and  corrects  certain  provisions 
of  an  earlier  rule  that  adopted  national 
standards  to  control  gasoline  sulfur.  The 
requirements  of  the  rule  will  be 
enforced  by  the  federal  government  at 
the  national  level.  Thus,  the 
requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

S.  Executive  Order  1321 1 :  Energy  Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Section  12(d)  of 
Public  Law  104-113,  directs  us  to  use 
voluntary  consensus  standards  in  our 
regulatory  activities  unless  it  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  rule  references  technical 
standards  adopted  by  us  through 


previous  rulemakings.  No  new  technical 
standards  are  established  in  today's 
rule.  The  standards  referenced  in 
today's  rule  involve  the  measurement  of 
gasoline  fuel  parameters  and  motor 
vehicle  emissions.  The  measurement 
standards  for  gasoline  fuel  parameters 
referenced  in  today's  rule  are  all 
voluntary  consensus  standards. 

G.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
section  5-501  of  the  Executive  Order 
directs  us  to  evaluate  the  environmental 
health  or  safety  effects  of  the  plaimed 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Fiulhermore,  this  rule  does  not 
concern  an  environmental  health  or 
safety  risk  that  we  have  reason  to 
believe  may  have  a  disproportionate 
effect  on  children. 

H.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may. take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  Congress  and  the 
comptroller  General  of  the  United 
States.  We  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  September  10,  2002. 

X.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  the  fuel 
controls  set  in  today's  final  rule  comes 
from  section  211(c)  of  the  CAA  (42 
U.S.C.  7545(c)),  which  allows  us  to 


regulate  fuels  that  either  contribute  to 
air  pollution  which  endangers  public 
health  or  welfare  or  which  impair 
emission  control  equipment.  Additional 
support  for  the  procedural  and 
enforcement-related  aspects  of  the  fuel 
controls  in  today's  final  rule,  including 
the  record  keeping  requirements,  comes 
from  sections  114(a)  and  301(a)  of  the 
CAA. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Fuel 
additives,  Gasoline,  Imports.  Labeling, 
Motor  vehicle  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  23,  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  80  is  amended  as 
follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7545  and 
7601(a). 

2.  hi  §80.46: 

a.  Paragraph  (a)(2)  is  revised  as  set 
forth  below;  and 

b.  Paragraph  (h)  is  amended  by  adding 
after  the  phiase  "ASTM  standard 
methods"  the  phrase  "D  3246-96, 
"Standard  Test  Method  for  Sulfur  in 
Petroleum  Gas  by  Oxidative 
Microcoulometry'." 

§  80.46    Measurement  of  reformulated 
gasoline  fuel  parameters. 

(a)  *   *  * 

(2)  Beginning  January  1,  2004,  the 
sulfur  content  of  butane  must  be 
determined  by  the  use  of  ASTM 
standard  method  D  3246-96,  entitled 
"Standard  Test  Method  for  Sulfur  in 
Petroleum  Gas  by  Oxidative 
Microcoulometry." 
*        •        •        •        * 

3.  Section  80.195  is  amended  by 
revising  paragraphs  (b)(4)  and  (c)(4),  and 
adding  paragraphs  (c)(5)(iii)  and  (c)(6)  to 
read  as  follows: 

§80.195    What  are  the  gasoline  sulfur 
standards  for  refir>ers  and  Importers? 

***** 

(b)*  •  * 

(4)  In  2005  only,  the  refiner}'  or 
importer  annual  average  sulfur  standard 
may  be  met  using  allotments  or  credits 
as  provided  under  §  80.275.  or  credits  as 
provided  under  §80.315.  The  same 
allotments  used  to  demonstrate 
compliance  with  the  corporate  pool 
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average  standard  may  be  used  by  a 
refinery  in  the  corporate  pool  toward  a 
demonstration  of  compliance  with  the 
refinery  average  standard,  or  by  an 
importer  for  demonstration  of 
compliance  with  the  importer  average 
standard.  Alternatively,  some  of  the 
allotments  may  be  used  toward  a 
demonstration  of  compliance  with  the 
refinery  average  standard  by  one 
refinery  in  the  corporate  pool  and  the 
remainder  used  by  another  refinery  or 
refineries  in  the  corporate  pool. 

(c)*  *  * 

(4)  The  corporate  pool  average 
standards  do  not  apply  to  approved 
small  refiners  subject  to  the  gasoline 
sulfur  standards  under  §  80.240. 

(5)*   *   * 

(iii)  In  the  case  of  a  refinery  that  is 
owned  by  a  two  or  more  parties  that  is 
not  a  joint  venture  under  this  paragraph 
(c)(5),  the  business  entity  consisting  of 
the  joint  owners  is  the  refiner  of  that 
refinery.  One  of  the  owners  of  such  a 
refinery  may  include  the  refinery  in  its 
corporate  pool  for  purposes  of 
complying  with  the  corporate  pool 
average  standards  under  this  section, 
with  the  same  requirements  and 
limitations  that  apply  under  paragraph 
(c)(5)(ii)  of  this  section. 

(6)(i)  A  parent  company  is  the  refiner 
of  any  refinery  facilities  owned  by  the 
parent  company's  wholly-owned 
subsidiaries  for  purposes  of  compliance 
with  the  corporate  pool  average 
standards  imder  this  section. 

(ii)  A  parent  company  must  include  in 
its  corporate  pool  all  of  the  gasoline 
produced  at  any  refineries  owned  by  the 
parent  company  and  any  refineries 
owned  by  the  parent  company's  wholly- 
owned  subsidiaries;  or 

(iii)  A  parent  company  may  be 
deemed  in  compliance  with  the 
corporate  pool  average  standards  if  the 
parent  company  includes  in  its 
corporate  pool  the  gasoline  produced  by 
any  refineries  owned  by  the  parent 
company,  and  each  wholly-owned 
subsidiary  of  the  parent  company 
individually  complies  with  the 
corporate  pool  average  standards  for  the 
gasoline  produced  at  the  refineries 
owned  by  the  wholly-owned  subsidiary. 
***** 

4.  Section  80.205  is  amended  by 
revising  the  definition  of  S^  following 
the  equation  in  paragraph  (a)  and 
removing  paragraph  (f)  to  read  as 
follows: 

S  80.205    How  is  ttw  annual  refinery  or 
importer  average  and  corporate  pool 
average  sulfur  level  determined? 

(a)*  *  * 
Where: 


Su  =  The  refinery  or  importer  annual 
average  sulfur  level,  or  corporate  pool 
average  level,  as  applicable. 

***** 

5.  Section  80.210  is  amended  by 
adding  paragraphs  (e)(5),  (e)(6)  and 
(e)(7)  to  read  as  follows: 

§  80.21 0  What  sulfur  standards  apply  to 
gasoline  downstream  from  refineries  and 
importers? 

***** 

(e)*  *  * 

(5)  Gasoline  from  a  terminal  tank 
containing  S-RGAS  that  is  combined 
with  gasoline  from  a  terminal  tank 
containing  non-S-RGAS  for  the  purpose 
of  blending  mid-grade  gasoline  in  a 
transport  truck  may  be  classified  on 
product  transfer  documents  as  S-RGAS. 
provided  that  the  S-RGAS  was 
combined  with  non-S-RGAS  for  the  sole 
purpose  of  producing  midgrade 
gasoline. 

(6)  Where  S-RGAS  is  being  delivered 
into  a  terminal  storage  tank  containing 
non-S-RGAS  which  is  simultaneously 
supplying  gasoline  to  a  transport  truck, 
the  terminal  may  identify  the  gasoline 
as  S-RGAS  before  the  delivery  into  the 
terminal  tank  is  complete  without 
performing  the  tests  required  in 
paragraph  (d)(3)  of  this  section.  Upon 
completion  of  the  delivery  of  S-RGAS 
into  the  terminal  tank,  the  terminal  may 
classify  the  gasoline  as  S-RGAS  only  if 
it  meets  the  criteria  for  S-RGAS 
following  testing  in  accordance  with  the 
requirements  of  paragraph  (d)(3)  of  this 
section. 

(7)  The  information  relating  to  S- 
RGAS  required  to  be  included  in 
product  transfer  documentation  under 
this  paragraph  (e)  mustabe  included  in 
the  product  transfer  documents  which 
accompany  the  transfer  of  custody  of  the 
gasoline.  Product  transfer  documents 
that  transfer  title  of  the  gasoline  may 
fulfill  the  requirements  under  this 
paragraph  (e)  by  indicating  that  the 
required  information  relating  to  S- 
RGAS  is  contained  in  the  product 
transfer  documents  which  accompany 
the  transfer  of  custody  of  the  gasoline. 

*        *        *        *        * 

6.  Section  80.216  is  amended  by 
revising  paragraphs  (a)  and  (f)  to  read  as 
follows: 

§  80.216    What  standards  apply  to  gasoline 
produced  or  imported  for  use  in  the  GPA7 

(a)  The  refinery  or  importer  annual 
average  sulfur  standard  for  gasoline 
produced  or  imported  for  use  in  the 
geographic  phase-in  area  under 
§  80.215,  and  designated  as  GPA 
gasoline  under  §  80.219(a),  shall  be 
150.00  ppm. 


(f)(1)  A  refiner  or  importer  whose 
gasoline  production  or  volume  of 
imported  gasoline  in  2004  or  2005  is 
comprised  of  more  than  50  percent  of 
gasoline  designated  as  GPA  gasoline 
under  §  80.219(a)  shedl  not  be  required 
to  meet  the  corporate  pool  average 
standards  under  §  80.195  for  its  gasoline 
production  or  imported  gasoline  during 
the  applicable  averaging  period. 

(2)  A  refiner  or  importer  whose 
gasoline  production  or  volume  of 
imported  gasoline  in  2004  or  2005  is 
comprised  of  less  than  50  percent  of 
gasoline  designated  as  GPA  gasoline 
under  §  80.219(a)  must  meet  the 
corporate  pool  average  standards  under 
§  80.195  for  all  the  refiner's  gasoline 
production  or  the  importer's  volume  of 
imported  gasoline,  including  GPA 
gasoline,  during  the  applicable 
averaging  period. 
***** 

7.  Section  80.225  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  80.225    What  is  the  definition  of  a  small 
refiner? 

(a)  *  *  * 

(2)  For  the  purpose  of  determining  the 
number  of  employees  and  crude 
capacity  luider  paragraph  (a)(1)  of  this 
section,  the  refiner  shall  include  the 
employees  and  crude  capacity  of  any 
subsidiary  companies,  any  parent 
company  and  subsidiaries  of  the  parent 
company,  and  any  joint  venture 
partners.  A  subsidiary  under  this 
paragraph  means  any  subsidiary  in 
which  the  refiner  or  parent  company 
has  a  50%  or  greater  ownership  interest. 
***** 

8.  A  new  §  80.271  is  added  to  subpart 
H  under  the  heading  "Allotment 
Trading  Program"  to  read  as  follows: 

§80.271  How  can  a  small  refiner  obtain  an 
adjustment  of  its  2004-2007  per-gallon  cap 
standard? 

(a)  EPA  may  in  its  discretion  adjust 
the  small  refiner  per-gallon  cap  sulfur 
standard  established  for  a  refinery  under 
§  80.240(a)  (the  established  small  refiner 
per-gallon  standard)  if  the  refiner 
demonstrates  that  the  burden  of 
complying  with  the  established  small 
refiner  per-gallon  standard  would 
effectively  prevent  the  refiner  from 
participating  in  the  small  refiner  relief 
provided  in  §  80.240.  No  refiner  will  be 
eligible  for  an  adjustment  of  its 
established  per-gallon  standard  above 
450  ppm.  The  refinery  annual  average 
sulfur  standards  in  §  80.240(a)  are  not 
affected  by  this  section. 

(b)  A  refiner  wishing  to  apply  for  such 
an  adjustment  of  its  established  small 
refiner  per-gallon  sulfur  standard  under 
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§  80.240(a)  must  send  a  letter  to 
Gasoline  Sulfur  Program.  U.S.  EPA, 
Office  of  Transportation  and  Air 
Quality,  2000  Traverwood  Dr.,  Aim 
Arbor,  MI  48105  no  later  than  January 
1,  2003.  Such  application  must  include 
the  following  information: 

(1)  A  detailed  description  of  the 
nature  of  the  difficulty  that  the  per- 
gallon  cap  creates; 

(2)  The  refiner's  proposed  adjusted 
per-gallon  cap  standard  and  the 
proposed  duration  for  the  adjustment, 
including  an  explanation  of  how  a  lower 
per-gallon  cap  standard  or  shorter 
duration  would  not  address  the 
hardship; 

(3)  The  refiner's  expected  actual 
annual  average  sulfur  level  (i.e.,  prior  to 
the  use  of  any  credits  or  allotments)  for 
each  year  that  the  adjustment  would  be 
in  effect; 

(4)  The  refiner's  estimate  of  the 
number  of  gallons  of  gasoline  it 
produces  that  will  exceed  the 
established  small  refiner  per-gallon 
standard  under  §  80.240(a)  for  each  year 
that  the  adjusted  per-gallon  cap  would 
apply;  and 

C5)  "The  niunber  of  sulfur  credits  or 
allotments  that  the  refiner  estimates  will 
be  required  under  paragraph  (d)  of  this 
section  for  each  year  that  the  adjusted 
per-gallon  cap  would  apply  and  a  plan 
for  obtaining  this  number  of  credits  or 
allotments. 

(6)  Other  relevant  information  that 
EPA  requests. 

(c)  EPA  will  evaluate  each  application 
for  an  adjusted  per-gallon  cap  sulfur 
standard  on  a  case-by-case  basis.  EPA 
may  impose  any  reasonable  conditions 
on  adjustments  granted  under  this 
section.  EPA  may  in  its  discretion  set 
forth  the  duration  of  the  adjusted  per- 
gallon  cap  sulfur  standard  but  in  no  case 
shall  it  extend  beyond  December  31, 
2007. 

(d)(1)  A  small  refiner  with  an  adjusted 
per-gallon  sulfur  cap  standard  under 
paragraph  (a)  of  this  section  must  obtain 
and  use  sulfur  credits  or  allotments  to 
offset  the  amount  that  the  adjusted 
standard  exceeds  the  established  small 
refiner  per-gallon  standard  under 
§  80.240(a).  The  number  of  sulfur  credits 
oij  allotments  needed  for  each  year  that 
the  adjusted  per-gallon  cap  would  apply 
is  calculated  on  a  per-batch  basis 
according  to  paragraph  (d)(2)  of  this 
section  and  simuned  over  the  averaging 
period. 

(2)  The  formula  for  determining  the 
number  of  sulfur  credits  or  allotments 
that  such  a  small  refiner  is  required  to 
use  for  any  batch  of  gasoline  exceeding 
the  established  small  refiner  per-gallon 
standard  under  §  80.240(a)  is  as  follows: 

CRb  =  VbX(Sb-Sc) 


Where: 

CRb  =  number  of  sulfur  allotments  or 

sulfur  credits  needed  for  the  gasoline 

batch  (ppm-gallons) 
Vb  =  Volume  of  the  gasoline  batch 

(gallons) 
Sb  =  Sulfur  level  of  the  gasoline  batch 

(ppm) 
Sc  =  Small  refiner  per-gallon  cap 

standard  established  for  that  refinery 

imder  §  80.240(a),  in  ppm. 

(3)  Sulfur  credits  or  allotments  used 
when  a  small  refiner  exceeds  an 
established  per-gallon  cap  sulfur 
standard  under  §  80.240(a)  must  be 
separate  from  and  in  addition  to  credits 
or  allotments  used  for  any  other 
purposes  provided  imder  §  80.275  or  . 
§80.315. 

(e)  The  approving  official  for  an 
adjustment  under  this  section  is  the 
Director  of  the  Office  of  Transportation 
and  Air  Quality  in  the  EPA  Office  of  Air 
and  Radiation. 

9.  Section  80.275  is  amended  by: 

a.  Revising  paragraph  (a)(1); 

b.  Revising  the  first  equation  and 
second  equation  in  paragraph  (a)(2)(i); 

c.  Revising  the  second  equation  in 
paragraph  (a)(2)(ii); 

d.  Revising  the  equation  in  paragraph 
(a)(2)(v); 

e.  Adding  paragraphs  (b)(4),  (e)(3), 
and  (h);  and 

f.  Redesignating  paragraph  (c)(2)  as 
paragraph  (c)(2)(i)  and  adding  a  new 
paragraph  (c)(2)(ii). 

The  revisions  and  additions  read  as 
follows: 

§  80^75    How  are  allotments  generated 
and  used? 

(a)*  *  * 

(1)  During  2003  only,  any  domestic  or 
foreign  refiner  who  produces  gasoline 
from  crude  oil  may  have  the  option  to 
generate  credits  in  accordance  with  the 
provisions  of  §  80.305  or  generate 
allotments  and  credits  under  paragraph 
(a)(2)  of  this  section. 

(2)*  '  * 

(i)  *  *  * 

SAxypeB  =  (30  -  Sa)  X  V 

SAxypeA  =  V  X  90 

***** 

(ii)  *   *   * 

SAxypeA  =  (SBa.sc   -   30)  X  V 

***** 

(v)  *   *   * 

SAxypeA  =  ({SB.*e  "   S.)  X  V)  X  0.8 

***** 

(b)  *  *  * 

(4)  Oxygenate  blenders  may  not 
generate  allotments  under  this  section. 

***** 

(c)  *  *   * 
(2)*   *   * 

(ii)  Small  refiners  subject  to  the 
standards  under  §  80.240  and  that  have 


received  an  adjustment  of  their  per- 
gallon  cap  sulfur  standards  pursuant  to 
§  80.271(a)  may  also  use  sulfur 
allotments  to  meet  the  requirements  of 
§  80.271(d)(1)  for  any  refinery  that  has 
received  such  an  adjustment. 
*  '     *        *        *        * 

(e)*  *  * 

(3)  Allotments  generated  in  2003  or 
2004  which  are  carried  over  to  2005  are 
discounted  by  50  percent.  The 
discounted  allotments  may  be  used  to 
demonstrate  compliance  with  the 
corporate  pool  average  standard  in  2005, 
or  they  may  be  converted  into  credits  for 
use  in  demonstrating  compliance  with 
the  refinery  average  standard  in  2005,  or 
in  a  subsequent  averaging  period,  in 
accordance  with  the  provisions  of  this 
paragraph  (e).  Any  allotments  generated 
in  2003  or  2004  that  are  converted  into 
credits  before  being  carried  over  to  2005 
are  not  discounted.  Any  allotments 
generated  in  2003  or  2004  that  are 
converted  into  credits  before  being 
carried  over  to  2005  may  be  reconverted 
into  allotments  for  use  in  demonstrating 
compliance  with  the  corporate  pool 
average  standard  in  2005,  but  such 
reconverted  allotments  are  discounted 
by  50  percent. 
****** 

(h)  Allotments  and  credits  under  this 
program  are  in  units  of  "ppm-gallons". 

***** 

10.  Section  80.285  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows; 

§  80.285    Who  may  generate  credits  under 
the  ABT  program? 

***** 

(b)*  *  * 

(D*  *  * 

(ii)  Refiners  and  importers  of  gasoline 
designated  as  GPA  gasoline  imder 
§  80.219,  using  the  least  of  150  ppm,  or 
the  refinery's  or  importer's  1997-1998 
sulfur  baseline  calculated  under 
§  80.295,  or  the  refinery's  lowest  annual 
average  sulfur  content  for  any  year  from 
2000  through  2003  during  which  the 
refinery  generated  credits  or  allotments 
(for  any  party  generating  credits  under 
both  paragraphs  (b)(l)(i)  of  this  section 
and  this  paragraph  (b)(l)(ii),  such 
credits  must  be  calculated  separately); 
or 
***** 

11.  Section  80.305  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  80.305    How  are  credits  generated  during 
the  time  period  2000  through  2003? 

***** 

(0  For  gasoline  produced  during  the 
year  2000,  the  averaging  period  for 
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credits  generated  in  accordance  with 
paragraph  (a)  of  this  section  may  be  less 
than  the  hill  calendar  year.  Such  partial- 
year  averaging  period  will  begin  with 
the  first  full  month  for  which  all 
applicable  sampling,  testing,  and 
documentation  requirements  are  met. 

12.  Section  80.310  is  amended  by: 

a.  Revising  paragraph  (a): 

b.  Revising  the  equation  in  paragraph 
(b); 

c.  Removing  the  definition  of  S,ui  and 
adding  a  definition  of  Scredit  in  its  place 
following  the  equation  in  paragraph  (b); 
and 

d.  Adding  paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 

f  80.31 0    How  are  credits  generated 
beginning  in  2004? 

(a)  A  refiner  for  any  refinery,  or  an 
importer,  may  generate  credits  in  2004 
and  thereafter  if  the  annual  average 
sulfur  level  for  gasoline  produced  or 
imported  for  the  averaging  period  is  less 
than  30  ppm;  or,  for  refiners  that  are 
subject  to  the  small  refiner  standards  in 
§  80.240,  the  small  refiner  annual 
average  sulfur  standard  applicable  to 
that  refinery;  or,  for  refiners  and 
importers  subject  to  the  GPA  standards 
in  §  80.216,  the  least  of  150.00  ppm,  or 
the  refinery's  or  importer's  1997-1998 
sulfur  level  calculated  under  §  80.295, 
or  the  refinery's  lowest  annual  average 
siUfur  content  for  any  year  bom  2000 
through  2003  during  which  the  refinery 
generated  credits  or  allotments. 

(b)*  *  * 

CRa  =  Va  X  (Scredii  ~  Sa) 

***** 

Scredit  =  30  ppm;  or  the  sulfur 
standard  for  a  small  refinery  established 
under  §  80.240;  or,  for  gasoline 
designated  as  GPA  gasoline  under 
§  80.219,  the  least  of  150.00  ppm,  or  the 
refinery's  or  importer's  1997-1998 
sulfur  level  calculated  under  §  80.295, 
or  the  refinery's  lowest  annual  average 
siUfur  content  for  any  year  fi-om  2000 
through  2003  during  which  the  refinery 
generated  credits  or  allotments. 
***** 

(d)  Refiners  and  importers  of  GPA 
gasoline  may  generate  credits  under  this 
section  only  if  the  annual  average  sulfur 
level  for  the  gasoline  produced  or 
imported  during  the  annual  averaging 
period  is  less  than  0.90  of  the  refinery's 
or  importer's  sulfur  level  as  calculated 
under  §80.295. 

13.  Section  80.315  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b)(1)  to  read  as 
follows: 


§  80.31 5    How  are  credits  used  and  what 
are  the  limitations  on  credit  use? 

(a)  Credit  use.  Credits  may  be  used  to 
meet  the  applicable  refinery  or  importer 
aimual  average  sulfur  standards  under 

§  80.195,  §  80.216,  or  §  80.240,  or  may 
be  used  to  meet  the  offset  requirement 
under  §  80.271(d)(1)  for  any  refinery 
with  an  adjustment  of  itsper-gallon  cap 
standard  pursuant  to  §  80.271(a), 
provided  that: 
***** 

(b)  Credit  transfers.  (1)  Credits 
obtained  £rom  other  persons  may  be 
used  to  meet  the  aimual  average 
standards  specified  in  §  80.195, 

§  80.216,  or  §  80.240,  or  may  be  used  to 
meet  the  offset  requirement  under 
§  80.271(d)(1)  for  any  refinery  with  an 
adjustment  of  itsper-gallon  cap  standard 
pursuant  to  §  80.271(a),  if  all  the 
following  conditions  are  met: 
***** 

14.  Section  80.365  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§  80.365    What  records  must  tie  kept? 

***** 

(d)*  *  * 

(2)  Early  credits  and  allotments,  (i) 
Where  the  party  generating  the  credits 
or  allotments  does  not  transfer  the 
credits  or  allotments,  records  must  be 
kept  for  5  years  from  the  date  of 
creation,  use,  or  termination,  whichever 
is  later. 

(ii)  Where  early  credits  or  allotments 
are  transferred,  records  relating  to  such 
credits  or  allotments  shall  be  kept  by 
both  parties  for  5  years  from  the  date  the 
credits  or  allotments  were  transferred, 
used,  or  terminated,  whichever  is  later. 
***** 

15.  Section  80.370  is  amended  by 
revising  paragraph  (a)(4)  and  adding 
new  paragraphs  (a)(7)(v),  (c)(4)  and 
(c)(5)  to  read  as  follows: 

§  80.370    What  are  the  sulfur  reporting 
requirements? 

***** 

(a)  *  *  * 

(4)  The  annual  average  sulfur  level  of 
the  gasoline  produced  or  imported; 

***** 
(7)*   *   * 

(v)  For  any  batch  of  small  refiner 
gasoline  produced  by  any  refinery  with 
an  adjustment  of  its  per-gallon  cap 
standard  under  §80.2 71  (a),  the  number 
of  sulfur  credits  or  allotments  required 
imder  paragraph  (d)(1)  of  this  section, 
the  number  of  credits  or  allotments 
used,  and  the  source(s)  of  these  credits 
or  allotments. 


*        * 

*  * 


(c) 


(4)  A  parent  company  must  identify  in 
the  corporate  pool  average  reports 
required  under  paragraph  (c)(1)  of  this 
section  any  refinery  facilities  owned  by 
the  parent  company,  any  subsidiaries 
wholly-owned  by  the  parent  company, 
and  any  refinery  facilities  of  the  parent 
company's  wholly-owned  subsidiaries, 
except  as  provided  in  paragraph  (c)(5)  of 
this  section. 

(5)  Where  the  wholly-owned 
subsidiaries  of  a  parent  company 
comply  with  the  corporate  pool  average 
standards  individually  pursuant  to 
§80.195(c)(6)(ii): 

(i)  The  corporate  pool  average  reports 
required  under  paragraph  (c)(1)  of  this 
section  must  be  submitted  by  each 
wholly-owned  subsidiary  of  the  parent 
company; 

(ii)  Each  wholly-owned  subsidiary  of 
the  parent  company  must  identify  in  the 
corporate  pool  average  reports  required 
under  paragraph  (c)(1)  of  this  section 
the  subsidiary's  parent  company  and 
any  refinery  facilities  of  the  subsidiary; 
and 

(iii)  The  parent  company  must  submit 
the  corporate  pool  average  reports 
required  under  paragraph  (c)(1)  of  this 
section  for  any  refinery  facilities  owned 
by  the  parent  company  which  are  not 
the  refinery  facilities  of  the  parent 
company's  wholly-owned  subsidiaries. 
***** 

16.  Section  80.385  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  80.385    What  acts  are  prohibited  under 
the  gasoline  sulfur  program? 

***** 

(b)  Cap  standard  violation.  Produce, 
import,  sell,  offer  for  sale,  dispense, 
supply,  offer  for  supply,  store  or 
transport  gasoline  that  does  not  comply 
with  the  applicable  sulfur  cap  standard 
under  §  80.195,  §  80.216,  §  80.210, 
§  80.220,  §  80.240,  or  does  not  comply 
with  an  adjusted  cap  standard  approved 
for  a  small  refiner  imder  §  80.271 . 
***** 

(g)  Failiue  to  use  sufficient  sulfur 
credits  or  allotments  to  offset  a  per- 
gallon  cap  adjustment.  For  a  small 
refiner  that  has  an  approved  adjustment 
of  its  per-gallon  cap  sulfur  standard  for 
a  refinery  under  §  80.271,  to  fail  to 
obtain  (or  generate)  and  use  the  required 
number  of  sulfur  credits  or  allotments  to 
offset  the  revised  per-gallon  cap  sulfur 
standard  under  §  80.217(d). 

17.  Section  80.395  is  amended  by 
revising  paragraphs  (a)(5),  (a)(6),  and 
(a)(12),  and  adding  a  new  paragraph 
(a)(13)  to  read  as  follows: 
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f  80.395    Who  is  liable  for  violations  under 
the  gasoline  sulfur  program? 
(a)  *  *  * 

(5)  GPA  use  violation.  Any  refiner, 
importer,  distributor,  res»ller,  carrier, 
retailer,  wholesale  piu'chaser-consumer, 
or  oxygenate  blender  who  owned, 
leased,  operated,  controlled  or 
supervised  a  facility  where  a  violation 
of  §  80.385(f)  occiured,  is  deemed  in 
violation  of  §  80.385(f). 

(6)  Causing  a  GPA  use  violation.  Any 
refiner,  importer,  distributor,  reseller, 
carrier,  retailer,  wholesale  purchaser- 
consumer,  or  oxygenate  blender  who 
produced,  imported,  sold,  offered  for 
sale,  dispensed,  supplied,  offered  for 
supply,  stored,  transported,  or  caused 
the  transportation  or  storage  of  gasoline 
that  violates  §  80.385(f),  is  deemed  in 
violation  of  §  80.385(c). 
***** 

(12)  Joint  ventiu-e  and  joint  owner 
liability.  Each  partner  to  a  joint  venture, 
or  each  owner  of  a  facility  owned  by 
two  or  more  owners,  is  jointly  and 
severally  liable  for  any  violation  of  this 
subpart  that  occius  at  the  joint  ventiu^ 
facility  or  facility  owned  by  the  joint 
owners,  or  is  conunitted  by  the  joint 
venture  operation  or  any  of  the  joint 
owners  of  the  facility. 

(13)  Failiu«  to  use  credits  violation. 
Any  small  refiner  that  has  an  approved 
adjustment  of  its  per-gallon  cap  under 
§  80.271  and  that  does  not  obtain  (or 
generate)  and  use  the  required  number 
of  sulfur  credits  or  allotments  imder 

§  B0.271(d)  by  the  time  it  submits  its 
annual  report  under  §  80.370  is  deemed  - 
in  violation  of  §  80.385(g). 
***** 

18.  Section  80.405  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  80.405    What  penalties  apply  under  this 
subpart? 

•  I     *        *        *        * 

(e)  Any  person  liable  under 
§80.395(a)(13)  for  failing  to  obtain  (or 
generate)  and  use  the  total  required 
niunber  of  sulfur  credits  or  allotments 
under  §  80.271(d)  for  a  calendar  year  is 
subject  to  a  separate  day  of  violation  for 
each  day  until  the  required  number  of 
credits  or  allotments  is  used. 

19.  Section  80.410  is  amended  by 
revising  paragraph  (h)(7)(ii)  to  read  as 
follows: 

180.410    What  are  the  additional 
requirements  for  gasoline  produced  at 
foreign  refineries  having  an  individual  small 
refiner  sulfur  baseline,  foreign  refineries 
granted  temporary  relief  under  §  80.270,  or 
baselines  for  generating  credits  during  2000 
through  2003? 


(h)  *  *  * 
(7)*   *   * 

(ii)  Be  licensed  as  a  Certified  Public 
Accountant  in  the  United  States  and  a 
citizen  of  the  United  States,  or  be 
approved  in  advance  by  EPA  based  on 
a  demonstration  of  ability  to  perform  the 
procedures  required  in  §§  80.125 
through  80.130,  §  80.415  and  this 
paragraph  (h);  and 
***** 

20.  Section  80.415  is  amended  by; 

a.  Adding  paragraphs  (a)(2)(iii), 
(a)(2)(iv),  and  (b)(6): 

b.  Removing  paragraphs  (a)(4)  and 
(a)(5);  and 

c.  Revising  paragraphs  (a)(3)  and 
(g)(4). 

The  additions  and  revisions  read  as 
follows: 

§  80.41 5    What  are  the  attest  engagentent 
requirements  for  gasolirw  sulfur 
compliance  applicable  to  refiners  and 
importers? 

***** 

(a)*  *  V 

(2)*  *  * 

(iii)  If  the  annual  average  sulfur  level 
for  any  year  in  which  credits  were 
generated  for  2000  through  2003  was 
less  than  the  baseline  level  under 
paragraph  (a)(1)  of  this  section,  for  small 
refiners  report  as  a  finding  the  lowest 
aimual  sulfur  level  as  the  new  baseline 
value  for  purposes  of  establishing  the 
small  refiner  standards  under  §  80.240, 
and  for  GPA  gasoline  report  as  a  finding 
the  lowest  aimual  sulfur  level  as  the 
new  sulfur  level  for  purposes  of  credit 
generation  under  §  80.310,  if  lower  than 
150.00  ppm. 

(iv)  If  me  refinery  being  reviewed  is 
a  small  refinery  and  the  annual  volume 
under  paragraph  (b)(2)  of  this  section  is 
greater  than  the  baseline  volume, 
calculate  the  applicable  standard  in 
accordance  with  §  80.240(c). 

(3)  Obtain  a  written  representation 
from  the  company  representative  stating 
the  sulfur  value  that  the  company  used 
as  its  baseline  and  agree  that  niunber  to 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  and  to  the  reports  to  EPA. 

(b)  *  *  * 

(6)  Agree  the  information  in  the 
refinery's  or  importer's  batch  reports 
filed  with  EPA  under  §§  80.75  and 
80.105,  and  any  laboratory  test  results, 
with  the  information  contained  in  the 
annual  sulfur  report  required  under 
§80.370. 
***** 

(g)*  *  * 

(4)  Obtain  the  refiner's  or  importer's 
representation  as  to  the  portion  of  the 
deficit  under  paragraph  (g)(3)  of  this 
section  that  was  resolved  with  credits, 
or  the  portion  that  was  resolved  with 


allotments  in  2004  or  2005  only 
(compliance  deficits  for  GPA  gasoline 
cannot  be  carried  forward). 

***** 

[FR  Doc.  02-13802  Filed  6-11-02;  8:45  am) 
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40  CFR  Part  180 
[OPP-2002-0036;  FRL-683S-6] 
RIN  2070-AB78 

Vinclozolin;  Tolerance  Revocations 
and  Notice  of  Channels  of  Trade 
Provision  Guidance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  final  rule  revises  the 
tolerances  listed  in  the  regulatory  text 
for  the  fungicide  vinclozolin  (40  CFR 
180.380)  by  revoking  the  tolerances  in 
or  on  strawberries,  stone  fruits, 
cucumbers,  and  bell  peppers.  The 
Environmental  Protection  Agency 
previously  published  a  notice  proposing 
to  revoke  these  four  tolerances,  subject 
to  public  comment,  in  the  Federal 
Register  on  July  10.  2001  (FRL-67797- 
7).  The  regulatory  actions  in  this 
document  are  part  of  the  Agency's 
reregistration  program  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  and  the  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

The  Food  and  Drug  Administration 
(FDA)  in  a  related  notice  published  else 
where  in  this  issue  of  the  Federal 
Register  is  announcing  the  availability 
of  a  guidance  document  presenting 
FDA's  policy  on  its  planned 
enforcement  approach  for  foods 
containing  vinclozolin  residues.  This 
guidance  will  assist  firms  in 
understanding  the  types  of  showing 
under  408(1  )(5)  of  the  FFDCA 
(hereinafter  referred  to  as  the  channels 
of  trade  provision)  that  FDA  may  find 
satisfactory  in  accordance  with  its 
planned  enforcement  approach  for  such 
section.  EPA  and  FDA  are  cooperating 
on  this  effort. 

DATES:  This  final  rule  is  effective  June 
12,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2002-0036,  must  be 
received  by  EPA  on  or  before  August  12, 
2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
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follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  m.  To 
ensure  proper  receipt  by  EPA,  yoiu- 
objections  and  hearing  requests  must 
identify  docket  ID  number  OPP-2002- 
0036  in  the  subject  line  on  the  first  page 
of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Deanna  Scher,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.. Washington,  DC  20460; 
telephone  niunber:  (703)  308-7043;  and 
e-mail  address:  scher.deanna@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agriciiltiiral  producer,  food 
manufactwer,  or  pesticide 
manufactiu-er.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 

Examples  of  Poten- 
tially Affected  Enti- 
ties 

Industry 

111 
112 
311 
3?.'>3? 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION    ^ 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"FederiJ  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 


www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www .  access,  gpo .  gov/nara/cfr/ 
cfi-html_OG/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0036.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  conunents  submitted  during 
an  applicable  conunent  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  final  rule  revokes  the  FFDCA 
tolerances  for  residues  of  the  fungicide 
vinclozolin  in  or  on  strawberries,  stone 
fiiiits,  cucumbers,  and  bell  peppers.  In 
the  Federal  Register  of  July  10.  2001  (66 
FR  35921)  (FRL-6779-7),  EPA  issued  a 
proposed  rule  to  revoke  the  tolerances 
listed  in  this  final  rule  and  invited 
public  conunent  for  consideration  and 
for  support  of  tolerance  retention  under 
FFDCA  standards.  No  comments  were 
received  by  the  Agency  during  the  60- 
day  comment  period.  The  revocation  is 
effective  on  the  date  of  publication  of 
this  final  rule. 

On  July  30, 1998,  EPA  published  a 
notice  in  the  Federal  Register  (63  FR 
40710)  (FRL-6020-9)  announcing  BASF 
Corporation's  request  to  cancel  the 
FIFRA  registered  uses  for  the  pesticide 
vinclozolin  on  strawberries  emd  stone 
fruits.  These  cancellations  were 
precipitated  by  EPA's  determination 
that  aggregate  exposure  to  vinclozolin 
exceeded  the  safety  standard  under 
FQPA.  The  notice  informed  the  public 
of  how  it  could  comment  on  the  request 
for  cancellation.  One  comment  was 
received  from  the  California  Strawberry 
Commission;  this  conunent  was  fully 
addressed  in  a  subsequent  Federal 
Register  notice  (63  FR  59557)  (FRL- 


6041-7)  published  on  November  4, 1998 
which  announced  the  approval,  with 
one  minor  change,  of  the  proposed 
existing  stocks  provision  for  products 
containing  vinclozolin.  Under 
limitations  on  the  use  of  existing  stocks, 
the  application  of  the  pesticide 
vinclozolin  on  strawberries  and  stone 
fruit  became  imlawful  after  January  30, 
2000.  Therefore,  no  domestically  treated 
commodities  covered  by  these 
tolerances  are  expected  to  be  in  the 
chaimels  of  trade.  No  person  has 
provided  comments  identifying  a  need 
for  EPA  to  retain  the  tolerances  to  cover 
residues  in  or  on  imported  strawberries 
or  stone  fruits. 

On  May  31,  2000,  BASF  Corporation 
requested  that  EPA  revoke  the  import 
tolerances  for  cucumbers  and  bell 
peppers,  as  part  of  a  risk  mitigation 
proposal  designed  to  address  dietary 
and  aggregate  risk  concerns  identified 
during  reregistration  review.  BASF   " 
requested  that  EPA  revoke  the 
established  import  tolerances  for  be}l 
peppers  and  cucumbers  not  before 
January  1,  2001.  These  mitigation 
measiues  allowed  the  Agency  to 
determine  that  the  use  of  vinclozolin, 
with  the  amendments  proposed  by  the 
registrant,  would  meet  the  safety 
standard  of  the  Food  Quality  Protection 
Act  (FQPA).  Vinclozolin  is  not 
registered  for  use  on  bell  peppers  and 
cuciunbers  in  the  United  States.  No 
person  has  provided  comment 
identifying  a  need  for  EPA  to  retain  the 
tolerances  to  cover  residues  in  ot  on 
imported  cucumbers  or  bell  peppers. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  on  crop  uses 
for  which  FIFRA  registrations  no  longer 
exist.  EPA  has  historically  been 
concerned  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless,  EPA 
will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  "import  tolerances,"  are 
necessary  to  allow  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  unregistered 
pesticides  in  order  to  prevent  potential 
misuse. 


C.  When  do  These  Actions  Become 
Effective? 

These  actions  become  effective  on 
June  12,  2002.  Any  commodities  Usted 
in  the  regulatory  text  of  this  document 
that  are  treated  with  vinclozolin,  and 
that  are  in  the  channels  of  trade 
following  the  tolerance  revocations, 
shall  be  subject  to  FFDCA  section 
408(1)(5),  the  "channels  of  trade 
provision"  as  established  by  the  FQPA. 
Under  this  section,  any  residue  of 
vinclozolin  in  or  on  such  commodities 
shall  not  render  the  commodities 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  FDA  that,  (1)  the  residue 
is  present  as  the  result  of  an  application 
or  use  of  the  pesticide  at  a  time  and  in 
a  maimer  that  was  lawful  under  FIFRA, 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  a  tolerance.  The  channels  of  trade 
provision  allows  for  the  orderly 
marketing  of  foods  that  may  cvurently 
contain  legal  residues  resulting  from 
lawful  applications  of  vinclozolin. 

D.  What  Action  is  FDA  Taking  with 
Respect  to  the  Tolerance  Revocation? 

The  FDA  in  a  related  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  announcing  the  availability 
of  a  guidance  dociunent  presenting 
FDA's  policy  on  its  planned 
enforcement  approach  for  foods 
containing  vinclozolin  residues.  This 
guidance  will  assist  firms  in 
understanding  the  types  of  showing 
under  section  408(1)(5)  of  the  FFDCA 
that  FDA  may  find  satisfactory  in 
accordance  with  its  planned 
enforcement  approach  for  such  section. 

E.  What  is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
66%  or  about  6,400  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August,  2006. 
As  of  May  15,  2002,  EPA  has  reassessed 
over  4,570  tolerances.  This  document 
revokes  foiu-  vinclozolin  tolerances; 
however,  the  reassessments  were 
previously  coimted  in  1997  when  all 
vinclozolin  tolerances  were  reassessed 
in  order  to  make  a  decision  on  a  new 
tolerance  petition.  Consequently,  no 
further  vinclozolin  reassessments, 
including  these  foiu  revocations,  count 
towards  the  August,  2002  review 
deadline  of  FFDCA  section  408(q),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996. 


m.  Objections  and  Hearing  Requests 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensiu^  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0036  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  12,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu^s  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Objection/hearing  fee  payment.  If 
you  file  an  objection  or  request  a 
hearing,  you  must  also  pay  the  fee 
prescribed  by  40  CFR  180'33(i)  or 
request  a  waiver  of  that  fee  pursuant  to 
40  CFR  180.33(m).  You  must  mail  the 
fee  to:  EPA  Headquarters  Accounting 
Operations  Branch,  Office  of  Pesticide 
Programs.  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  Please  identify 
the  fee  submission  by  labeling  it 
"Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 


waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu-  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  F*rograms.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  ni.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  bv  docket  ID  number 
OPP-2002-0036,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  will  revoke  tolerances 
established  under  FFDCA  section  408. 
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The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  type  of  action 
(i.e.,  a  tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist)  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  final  rule  is  not  subject 
to  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  riile  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Lowlncome  Populations  (59  FR  7629, 
February  16, 1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.],  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 


was  published  on  December  17,  1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
listed  in  this  rule,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically,  as 
per  the  1997  notice,  EPA  has  reviewed 
its  available  data  on  imports  and  foreign 
pesticide  usage  and  concludes  that  there 
is  a  reasonable  international  supply  of 
food  not  treated  with  canceled 
pesticides.  Furthermore,  the  Agency 
knows  of  no  extraordinary 
circumstances  that  exist  as  to  the 
present  revocations  that  would  change 
EPA's  previous  analysis. 

In  aadition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiu^  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 


determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection,- 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  20.  2002. 
Marcia  E.  Mulkey, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180. [380]  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entries  for  "cucumbres",  "peppers 
(bell)",  "stonefruits,  except  plums/fresh 
prunes"  and  "strawberries",  and  by 
adding  paragraph  (e)  to  read  as  follows: 

§  180.380    Vinclozolin;  tolerances  for 
residues. 


i\ 


(e)  Revoked  tolerances  subject  to  the 
channel  of  trade  provisions.  The 
following  table  lists  commodities  with 
residues  of  vinclozolin  resulting  from 
lawful  use  are  subject  to  the  channels  of 
trade  provisions  of  section  408(1)(5)  of 
the  FFDCA: 


Commodity 

Parts  per  million 

Cucumbers 

1.0 

Peppers  (t)ell) 

3.0 

Stonefruits,  except 

25.0 

plums/fresh  prunes 

Strawt)erries 

10.0 

[FR  Doc.  02-13520  Filed  6-11-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0082;  FRL-7180-6] 

Triflusulfuron  Methyl;  Pesticide 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  triflusulfuron 
methyl  in  or  on  beet,  sugar,  roots;  beet, 
sugar,  tops;  and  chicory,  roots. 
Interregional  Research  Project  #4  (IR-4) 
and  E.  I.  Dupont  de  Nemours  & 
Company  requested  these  tolerances 
under  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA). 

DATES:  This  regulation  is  effective  June 
12,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2002-0082,  must  be 
received  on  or  before  August  12,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0p82  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins  or  Hoyt 
Jamerson,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW. .Washington. 
DC  20460;  telephone  number:  (703) 
305-5697  or  (703)  308-9368;  e-mail 
address:  tompkins.jim@epa.gov  or 
jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

Table  1  .—Examples  of  Potentially 
Affected  Entities 


Cat- 
egories 

NAICS 
codes 

Examples  of  potentially 
anected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  Uiis 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  fi-equently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html.  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0082.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hv^ry., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal  ■ 
holidays.  The  PIRIB  telephone  number 

is (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December 
22,  1999  (64  FR  71760)  (FRL-6391-1) 
and  August  8,  2001  (66  FR  41593)  (FRL- 
6795-4),  EPA  issued  a  notice  pursuant 
to  section  408  of  FFDCA,  21  U.S.C. 
346a,  as  amended  by  FQPA  (Public  Law 
104-170),  announcing  the  filing  of  a 
pesticide  petition  (PP)  by  IR-4  and  E.  I. 
Dupont  de  Nemours  &  Company.  681 
US  Highway  #1  South  North  Brunswick. 
NJ  08902-3390,  and  E.I.  DuPont  de 
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Nemours  &  Company,  DuPont 
Agricultural  Products,  Barley  Mill  Plaza, 
Wilmington.  DE  19880-0038.  This 
notice  included  a  summary  of  the 
petition  prepared  by  E.I.  DuPont  de 
Nemours,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.492  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide, 
triflusulfuron  methyl,  methyl  2-[[[[[4- 
(dimethylamino)-6-(2 ,2 .2- 
trifluoroethoxy)-l  ,3,5-triazin-2- 
yl]amino]carbonyl)amino)sulfonyl]-3- 
methylbenzoate,  in  or  on  chicory,  root  at 
0.05  parts  per  million  (ppm)  (PP 
0E6214).  PP  4F4278  proposed  that  the 
currently  established  time-limited 
tolerances  for  sugar  beet,  root  at  0.05 
ppm  and  sugar  beet,  top  at  0.05  ppm  be 
converted  to  permanent  tolerances  and 
to  revise  the  commodities  to  read  beet, 
sugar,  roots  at  0.05  ppm  and  beet,  sugar, 
tops  at  0.05  ppm. 

Section  408(b)(2)(A)(i)  o*f  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408{b)(2)(A){ii)  of  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 


reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  "ensiu«  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  FFDCA 
and  a  complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26.  1997)  (FRL-5754- 
7). 

ni.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 


available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of 
FFDCA,  for  tolerances  for  residues  of 
triflusulfuron  methyl  on  chicory,  root  at 
0.05  ppm;  and  to  convert  the  time- 
limited  tolerances  for  beet,  sugar,  root  at 
0.05  ppm  and  beet,  sugar,  top  at  0.05  to 
permanent  tolerances.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natine  of  the 
toxic  effects  caused  by  triflusulfuron 
methyl  are  discussed  in  Table  2  of  this 
unit,  as  well  as  the  no-observed-adverse- 
effect-level  (NOAEL)  and  the  lowest- 
observed-adverse-effect-level  (LOAEL) 
from  the  toxicity  studies  reviewed. 


Table  2.—  Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  type 

Results 

870.3100 

90-Day  oral  toxicity  ro- 
dents 
(two  studies  submitted) 

NOAEL  =  6.56/7.71  (m/f)  mg/kg/day  (milligram/kilogram/day) 

LOAEL  =  133/153  (m/f)  mg/kg/day  based  on  decreased  body  weight  gain  and  food 
efficiency  in  males;  increased  Incidence  of  histopathological  changes  (kidney  and 
spleen)  in  females. 

NOAEL  =  6.20/7.54  (m/f)  mg/kg/day 

LOAEL  =  127/150  (m/f)  mg/kg/day;  based  on  decreased  mean  body  weight  gain,  de- 
creased mean  food  consumption  (f),  decreased  mean  food  efficiency,  alterations 
in  hematology  parameters  (m);  hemosiderin  in  kidneys  (f) 

870.3150 

90-Day  oral  toxicity  in 
nonrodents 

NOAEL  =  3.9/3.7  (m/f)  mg/kg/day 

LOAEL  =  146.9/159.9  (m/f)  mg/kg/day  based  on  decreased  mean  body  weight  and 

body  weight  gain,  decreased  hematocrit,  hemoglobin,  RBC's,  SGOT,  SGPT,  ALP. 

absolute  and  relative  liver  and  testes  weight;  microscopic  abnomrialities  of  the  liver 

and  testes. 

870.3200 

21/28-Day  dermal  toxicity 

NOAEL  =  1 ,000  mg/kg/day 

LOAEL  =  1 ,000  mg/kg/day  based  on  limit  dose. 

870.3700a 

Pre-natal  developmental 
in  rodents 

Maternal  NOAEL  =  120  mg/kg/day 

LOAEL  =  350  mg/kg/day  based  on  decreased  txxJy  weight  gain,  decreased  food 

consumption  and  lower  food  efficiency. 
Developmental  NOAEL  =  >1 .000  mg/kg/day  limit  dose 
LOAEL  =  >1 ,000  mg/kg/day. 

870.3700b 

Pre-natal  developmental 
in  nonrodents 

Maternal  NOAEL  =  90  mg/kg/day 

LOAEL  =  270  mg/kg/day  based  on  clinical  signs  including  absent/reduced  stool  and 

stained  fur,  maternal  death,  increased  abortions,  decreased  body  weight  gain,  and 

lower-food  efficiency. 
Developmental  NOAEL  =  90  mg/kg/day 
LOAEL  =  270  mg/kg/day  based  on  increased  abortions. 
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Guideline  No. 


870.3800 


870.41 00a 


870.4100b 


870.4200 


870.4300 


870.5100 


870.5375 


TABLE  2.—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Study  type 


Reproduction  and  fertility 
effects 


Chronic  toxcity  rodents 


Chronic  toxicity  dogs 


Carcino-genicity  rats 


Carcino-genk;ity  mice 


Gene  Mutation 


Cytogenettos 


Results 


body 


Parental/Systemic  NOAEL  =  5.81/7.75  (m/0  mg/kg/day 

LOAEL  =  44/58  mg/kg/day  based  on  decreased  body  weight,  decreased 
weight  gain,  decreased  food  consumption,  and  decreased-food  efficiency. 

Reproductive  NOAEL  =  89.5/115  (m/0  mg/kg/day  tsased  on  the  absence  of  repro- 
ductive effects  at  the  highest  dose  tested  (HDT). 

LOAEL  =  >1 15  mg/kg/day. 

Offspring  NOAEL  =  5.81/7.75  (m/f)  mg/kg/day 

LOAEL  =  44/58  (m/f)  mg/kg/day  based  on  decreased  F1  pup  body  weight  on  days 
14  and  21  due  to  exposure  via  milk  and  in  the  diet. 


NOAEL  =  2.44  mg/kg/day 

LOAEL  =  30.6  mg/kg/day  based  on  decreased  body  weight  and  body  weight  gain, 

alteration  in  hematology  (mainly  males)  and  increased  incidences  of  interstitial  cell 

hyperplasia  in  testes. 


NOAEL  =  26.9  mg/kg/day 

LOAEL  =  116.6  mg/kg/day  based  on  increased  liver  weight,  alkaline  phosphatase, 
and  hepatocellular  hypertrophy. 


NOAEL  =  2.44  mg/kg/day 

LOAEL  =  30.6  mg/kg/day  based  on  decreased  body  weight  and  body  weight  gain. 

alteration  in  hematology  (mainly  males)  and  increased  incidences  of  interstitial  cell 

hyperplasia  in  the  testes. 
(Possible)  evidence  of  carcinogenicity 


NOAEL  =  14.6  mg/kg/day 

LOAEL  =  349  mg/kg/day  based  on  increased  liver  weight  and  increased  hepatic  cell 

tumors  (adenomas  and/or  carcinomas  combined. 
(Possit>le)  evidence  of  carcinogenicity 


No  genotoxic  effect  in  Ames  assay  using  S.  typhimurium. 
(two  studies) 


No  genotoxk:  effect  in  Chinese  hampster  ovary  (CHO)  gerte  mutation  assay 


870.5375 
870.5395 


870.6200a 


870.6200b 


870.7485 


870.7600 


Other  Effects 


Positive  effects  in  the  presence  of  n^tabolic  activation,  but  inconclusive  in  the  ab- 
sence of  metabolic  activation  in  a  chromosomal  at)erration/human  lymphocyte 
study. 

Mouse  micronucleus  assay  negative  for  genotoxk:  effects. 


Acute  neurotoxicity 
screening  battery 


NOAEL  =  >2,000  mg/kg/day  HDT 
LOAEL  =  Not  established 


Subchronic  neurotoxicity 
screening  battery 


NOAEL  =  92.7/7.1  (m/f)  mg/kg/day 

LOAEL  =  186.2/51.6  (m/f)  mg/kg'day  based  on  decreased  body  weight  and  body 
weight  gain. 


Metabolism  and  phar- 
macokinetics 


Urine  major  route  of  excretion  at  low  doses  and  the  feces  at  high  doses.  N- 
desmethyl  triflusulfuron  methyl,  the  upper  urinary  metabolite  composed  between 
25-44%  of  the  dose  at  the  low  dose  level  (single  and  repeated).  Parent  was  tne 
major  component  in  the  high  dose  feces  and  liver. 


Dermal  penetration 


No  dennal  absorption  studies  were  available.  A  27%  at>sorption  was  cak:ulated  from 
a  ratio  of  the  LOAEL  from  a  developmental  and  21 -day  dermal  toxicity  studies  in 
rabbits. 


Special  studies:  In  vivo 
and  in  vitro  mechanic 
studies 


The  purpose  of  these  studies  was  to  investigate  the  mechanism  of  Leydig  cell  tumor 
induction  in  the  testes  of  male  rats.  A  dose-dependent  decrease  in  aromatase  en- 
zyme activity  was  seen  in  vitro,  but  was  inconclusive  in  vivo. 


Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed,  the  NOAEL,  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified,  the  LOAEL,  is  sometimes 


used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  imcertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 


routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
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UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  t)y  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  safety 
factor. 

For  non-dietary  risk  assessments 
(other  than  cancer]  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 


the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  ciurently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circiunstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 


assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiue  to  exposure  (MOEcancer=  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  triflusulfuron  methyl  used  for 
human  risk  assessment  is  shown  in 
Table  3  of  this  unit: 


Table  3.—  Summary  of  Toxicological  Dose  and  Endpoints  for  Triflusulfuron  Methyl  for  Use  in  Human  Risk 

assessment 


Exposure  scenario 

Dose  used  in  risk  assess- 
ment, UF 

FQPA  SF-  and  LOC  for 
risk  assessnient 

Study  and  toxicological  effects 

Acute  Dietary  (all  population 
subgroups) 

N/A 

No  toxkx>logical  effects  attributable  to  a. single 
exposure  (dose)  were  observed  in  oral  tox- 
k:ity  studies.  Therefore,  an  acute  RfD  can 
not  be  established  and  an  acute  dietary  risk 
assessment  will  not  be  conducted  for  the 
general  population. 

Chronic  Dietary  (all  populations) 

NOAEL  =  2.44'mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.024  mg/ 
kg/day 

FQPA  SF  =  1x 
cPAD  =  chronic  RfD  + 
FQPA  SF  =  0.024  mg/kg/ 
day 

Chronic  Toxicity  in  Rats 

LOAEL  =  30.6  mg/kg/day  based  on  decreased 
body  weight  and  body  weight  gain,  alter.  In 
hematology  (mainly  males),  Increased  inci- 
dence of  interstitial  cell  hyperplasia  in  testes. 

Cancer  (oral,  denmal,  inhalation) 

Triflusulfuron  methyl  is  classified  as  a  Group 
C — possible  human  carcinogen  chemreal. 

*  The  reference  to  ttie  FQPA  safety  factor  refers  to  any  additk>nal  safety  factor  retained  due  to  concerns  unk)ue  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.492)  for  the 
residues  of  triflusulfuron  methyl  in  or 
on  sugar  beet,  root  and  sugar  beet,  top. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
triflusulfuron  methyl  in  food  as  foUows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occiuring  as  a  result  of  a  1-day 
or  single  exposure.  There  are  no  effects 
attributable  to  a  single,  oral  dose  of 
triflusulfuron  methyl.  Therefore,  an 
acute  dietary  risk  assessment  was  not 
conducted. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
Dietary  Exposure  Evaluation  Model 
(DEEM^'^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  United 
States  Department  of  Agricultiu-e  1989- 
1992  Nationwide  Continuing  Surveys  of 
Food  Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 


for  each  commodity.  The  following 
assiunptions  were  made  for  the  chronic 
exposure  assessments:  Tolerance  level 
residues  and  that  100%  of  the  crop  is 
treated.  Because  suitable  data  depicting 
residues  of  triflusulfuron  methyl  in 
drinking  were  not  available  for 
incorporation  into  the  dietary  exposiu^  • 
model,  the  dietary  exposiue  estimates 
do  not  include  potential  exposure  from 
drinking  water.  The  dietary  exposure  is 
based  on  sugar  beets,  because  chicory 
was  not  reported  as  being  consumed  in 
the  1989-1992  CSFII.  Therefore, 
inclusion  of  chicory  in  the  dietary 
analysis  would  not  alter  the  exposure  or 
risk  estimates  from  those  obtained  from 
sugar  beets.  The  cRfD  or  0.024  mg/kg/ 
day  was  determined  where  the  NOAEL 
of  2.44  mg/kg/day  is  based  on  decreased 
body  weight  gain,  alterations  in 
hematology  (mainly  in  males)  and 
increases  in  the  incidence  of  interstitial 
hyperplasia  in  the  testes  at  the  LOAEL 
of  30.6  mg/kg/day.  A  100-fold  UF  for 
interspecies  extrapolation  and 
intraspecies  variability  was  applied. 

iii.  Cancer.  Triflusulfuron  methyl  is 
classified  as  a  Group  C — possible 


human  carcinogen  chemical  and  for  the 
purpose  of  risk  characterization  the  RfD 
approach  should  be  used  for 
quantification  of  human  risk.  This 
decision  was  based  on  evidence  of 
statistically  significant,  dose  related 
increases  in  the  incidence  of  interstitial 
cell  adenomas  of  the  testes  at  two  doses, 
as  well  as  statistically  significant 
positive  trend  for  these  tumors  in  male 
rats.  The  testicular  interstitial  cell 
adenomas  observed  in  the  rat  were 
benign.  There  was  no  reported  increased 
tumor  incidences  of  any  type  in  the 
female  rat  and  the  dosing  was  adequate 
for  assessing  the  carcinogenic  potential 
of  triflusulfuron  methyl.  Evidence  of  a 
hormonal  mechanism  for  development 
of  these  benign  tumors  in  rats  does 
exist,  however,  the  data  were  suggestive 
but  not  conclusive.  Although  there  was 
some  evidence  of  clastogenic  activity  for 
triflusulfuron  methyl,  positive  results 
were  only  seen  with  activation  in 
human  lymphocytes/chromosomal 
aberration  assay.  Triflusulfuron  methyl 
is  a  member  of  a  class  of  chemicals 
known  as  sulfonylureas.  Of  the  12 
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analogs  structurally  related  to 
triflusulfuron  methyl,  three 
sulfonylureas  have  been  associated  with 
carcinogenicity  in  rodents. 
Primisulfuron  methyl  and  prosulfuron 
are  classified  as  Group  D  carcinogens 
(not  classifiable  as  to  human 
carcinogenicity).  Only  tribenuron 
methyl  is  classified  as  a  Group  G 
carcinogen  (possible  human 
carcinogen),  however,  a  Q*  for  cancer 
risk  assessment  is  not  required  because 
there  is  no  evidence  of  genotoxicity  and 
the  increased  incidence  of  mammary 
gland  tumors  is  observed  at  doses  which 
exceed  the  maximum  tolerated  dose. 
Therefore  the  RfD  approach  is 
appropriate  for  quantification  of  human 
cancer  risk. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
triflusulfuron  methyl  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
triflusulfuron  methyl. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SGI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
ground  water.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  bfefore  using 
PRZM/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact,  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  LOGs. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 


not  use  estimated  environmental 
concentrations  (EECs)  from  these    • 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOGs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOGs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOGs  address 
total  aggregate  exposure  to  triflusulfuron 
methyl  they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  III.  E. 

Based  on  the  PRZM/EXAMS  and  SGI- 
GROW  models  the  EECs  of 
triflusulfuron  methyl  for  acute 
exposures  are  estimated  to  be  0.42  parts 
per  billion  (ppb)  for  surface  water  and 
0.5  ppb  for  ground  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be 
0.005  ppb  for  surface  water  and  0.5  ug/ 
L  (micrograms/Liter)  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawrn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Triflusulfuron  methyl  is  not  registered 
for  use  on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDGA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
triflusulfuron  methyl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  ciunulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  triflusulfuron 
methyl  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  triflusulfuron  methyl  has 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 


Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  FFDGA 
provides  that  EPA  shall  apply  an 
additional  10-fold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-natal 
and  post-natal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Pre-natal  and  post-natal  sensitivity. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  or  rabbit  fetuses  to  in  utero  exposure 
in  the  developmental  studies.  No 
developmental  toxicity  was  seen  at  the 
limit  dose  (1.000  mg/kg/day)  in  rats.  In 
rabbits,  developmental  toxicity 
manifested  as  abortions  in  the  presence 
of  severe  maternal  toxicity  (mortality, 
abortions,  clinical  signs,  decreased  body 
weight,  and  food  efficiency).  In  the  2- 
generation  reproductive  toxicity'  study, 
the  effects  in  the  offspring  (decreased 
pup  body  weight  in  Fl  on  days  14  and 
21;  late  lactation)  can  be  attributed  to 
the  decreases  in  body  weights  seen  in 
the  parental  animals.  In  addition,  this 
decrease  w§s  seen  only  in  the  Fl 
generation  but  not  in  the  second 
generation.  There  is  no  indication  for  a 
developmental  neurotoxicity  study 
since  no  neuropathological  or 
neurobehavioral  effects  in  the  acute  or 
subchronic  neurotoxicity  studies  were 
observed;  no  alteration  of  the  fetal 
nervous  system  was  observed;  and  no 
evidence  of  neiu'otoxicity  was  found  in 
other  studies  in  the  data  base. 

3.  Conclusion.  The  toxicity  data  base 
for  triflusulfuron  methyl  is  complete 
except  for  a  28-day  inhalation  (nose 
only)  toxicity  study.  This  study  is  of 
marginal  value  for  the  FFDGA 
determination  because  there  are  no 
residential  uses  of  triflusulfuron  methyl. 
Exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposvues.  Based 
on  these  reasons,  the  FQPA  Safety 
Factor  for  the  protection  of  children  has 
been  removed  (i.e.  reduced  to  Ix.) 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
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and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calcidating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  - 
(average  food  +  residential  exposure)). 
This  aBowable  exposure  through 
drinking  water  is  used  to  calculate  a 
DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consiunption  values 
as  used  by  the  EPA  Office  of  Water  are 
used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adiUt  female). 


and  lL/10  kg  (child).  DefauU  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 


future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Because  there  are  no 
effects  attributable  to  a  single,  oral  dose 
of  triflusulfuron  methyl  is  not  expected 
to  pose  an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  triflusulfuron  methyl 
from  food  will  utilize  <1%  of  the  cPAD 
for  the  U.S.  population,  <1%  of  the 

cP AD  for  infants  <1  year,  and  <1%  of  . 
the  cPAD  for  children  aged  1-6  years 
and  children  aged  7-12  years.  There  are 
no  residential  uses  for  triflusulfuron 
methyl  that  result  in  chronic  residential 
exposing  to  triflusulfuron  methyl.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shov^m  in  Table  4  of  this 
tmit: 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Triflusulfuron  Methyl 


Population  Subgroup 

cPAD  mg/kg/day 

%  cPAD  (food) 

Surface  water  EEC 
(PPb) 

Ground  water  EEC 
(PPb) 

Chronic  DWLOC 
(PPb) 

U.S.  Population 

0.000011 

<1 

0.005 

0.50 

840 

Female  (13-50  years) 

0.000009 

<1 

0.005 

0.50 

720 

AH  infants  (<1  year) 

0.000040 

<1 

0.005 

0.50 

240 

Children  (1-6  years) 

0.000025 

<1 

0.005 

0.50 

240 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  accoimt 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Triflusulfuron  methyl  is  not  registered 
for  use  on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  firom 
food  and  water,  which  do  not  exceed 
the  Agency's  LOC. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exp9sure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Triflusulfuron  methyl  is  not  registered 
for  use  on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  LOC. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Triflusulfuron  methyl  has 
been  designated  a  Category  C  "possible 
human  carcinogen"  and  does  not 
require  a  separate  cancer  risk 


assessment.  Because  the  RfD  approach 
was  determined  appropriate  for 
quanification  of  human  cancer  risk,  the 
chronic  aggregate  risk  assessment  is 
sufficiently  protective  of  human  health. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposiue  to 
triflusulfuron  methyl  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

An  adequate  tolerance  enforcement 
method  is  available  in  PAM  11.  The 
method  extracts  residues  of 
triflusulfuron  methyl  in  a  buffered 
acetonitrile  solution,  cleans  the  extract 
on  a  phenyl  solid-phase  extraction 
cartridge,  and  quantitates  residues  on  a 
HPLC/UV  system. 


B.  International  Residue  Limits 

There  are  no  Canadian  or  Codex 
MRLs  established  for  triflusulfuron 
methyl. 

C.  Conditions 

Submission  of  a  28-day  inhalation 
(nose  only)  toxicity  study  is  required  as 
condition  of  registration. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  triflusulfuron 
methyl,  methyl  2-[[([(4- 
(dimethylamino)-6-(2,2,2- 
trifluoroethoxy)-l,3,5-triazin-2- 
yl]amino]carbonyllamino]sulfonyl]-3- 
methylbenzoate,  in  or  on  chicory,  roots 
at  0.05  ppm;  and  time-limited  tolerances 
for  sugar  beet,  root  at  0.05  ppm  and 
sugar  beet,  top  at  0.05  ppm  are 
converted  to  permanent  tolerances  and 
redefined  as  beet,  sugar,  roots  and  beet, 
sugar,  tops.  * 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
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file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  FFDCA  sections  408 
and  409.  However,  the  period  for  filing 
objections  is  now  60  days,  rather  than 
30  days. 

.4.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoiu  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensine  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0082  in  the  subject  line  on 
the  first  page  of  yoin  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  12,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu-es  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  fi-om  8  a.m. 


to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
niunber  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsbvugh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yoiu-  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0082,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
cornier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 


B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  i4c(jo/is 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
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require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  speci&ed  in 
Executive  Order  13132,  entitled 
Fedemlism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 


Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  31.2002. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 


2.  Section  180.492  is  revised  to  read 
as  follows: 

§  1 80.492    Triflusulfuron  methyl;  tolerances 
for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide, 
triflusulfuron  methyl  2-[{[{[4- 
(dimethylamino)-6-(2 ,2 ,2- 
trifluoroethoxy)-l  ,3 ,5-triazin-2- 
yl]amino]carbonyl]amino]sulfonyl]-3- 
methylbenzoate  in  or  on  the  raw 
agricultural  commodities: 


Commodity 


Beet,  sugar,  roots 
Beet,  sugar,  tops  . 
Chicory,  roots 


Parts  per  million 


0.05 
0.05 
0.05 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved) 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  02-14501  Filed  6-11-02;  8:45  amj 
BIUJNQ  CODE  6660-50-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0099;  FRL-7182-1] 
RiN  2070-AB78 

Spinosad;  Time-Limited  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues/ 
combined  residues  of  spinosad  in  or  on 
stored  grains  (barley,  com,  oats,  rice, 
sorghum/milo,  and  wheat).  Dow 
AgroSciences  LLC  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996.  The  tolerance  will 
expire  on  May  31,  2004.  This  time- 
limited  tolerance  is  to  permit  the 
marketing  of  stored  grains  in  accordance 
with  the  Experimental  Use  Permit  (EUP) 
62719-EUP-50  which  is  being  issued 
concurrently. 

DATES:  This  regulation  is  effective  Jime 
12,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2002-0099,  must  be 
received  on  or  before  August  12,  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0099  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  William  G.  Sproat,  Jr.,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  703-308-8587;  e-mail  address: 
sproat.william@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  ail  agricultural  producer,  food 
manufacturer,  or  pesticide 
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manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


NAICS 
codes 


111 
112 
311 

32532 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
sxhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0099.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 


as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December 
14,  2001  (66  FR  64819)  (FKL-6813-5). 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  the  FQPA  of  1996  (Public 
Law  104-170),  announcing  the  filing  of 
a  pesticide  petition  (PP  1G6348)  by  Dow 
AgroSciences  LLC,  9330  Zionsville 
Road,  Indianapolis,  IN  46268.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Dow  AgroSciences, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.495  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
spinosad,  in  or  on  stored  grains  (barley, 
corn,  oats,  rice,  sorghum/milo,  and 
wheat)  at  1  part  per  million  (ppm).  The 
tolerance  will  expire  on  May  31,  2004. 
On  the  basis  of  the  information 
furnished  by  Dow  AgroSciences,  an  EUP 
has  been  issued  for  the  pesticide  under 
section  5  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.  This  permit 
authorizes  the  use  of  700  pounds  of  the 
insecticide  on  stored  grains  for  1  year  in 
the  States  of  Arkansas,  Georgia,  Indiana, 
Kansas,  Oklahoma,  Minnesota,  and 
Montana. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 


residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
.  complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRL- 
5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
heizards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  spinosad  on  stored  grains 
(barley,  com,  oats,  rice,  sorghum/milo, 
and  wheat)  at  1  ppm.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as  - 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  spinosad  are 
discussed  in  Unit  III.A.  of  the  Federal 
Register  of  September  23. 1999  (64  FR 
51451)  (FRL-6381-9). 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOx  to  account  for 
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interspecies  differences  and  lOx  for 
.  intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  foctor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 


determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOx  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  cmrently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amoimt  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 


in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  cvuve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcaw:er  =  point 
of  departiue/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  spinosad  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1.— Summary  of  Toxicological  Doses  and  Endpoints  for  Spinosad  for  Use  in  Dietary  Exposure 

Assessment 


Exposure  Scenario 

Dose  (mg/kg/day) 

Endpoint 

Study 

Acute  dietary 

None 

No  appropriate  endpoint  avail- 
able; risk  assessment  not  re- 
quired 

Chronic  detaiy 

NOEL  =  2.68 
•UF  =  100 

Systemic  toxicity 

Chronic  toxicity  -  dog 

FQPA  SF  =  1x 

RfD  =  0.027  mg/kg/day 
cPAD  =  0.027  mg/kg/day 

Short-term  (dermal) 

None 

No  appropriate  endpoint  avail- 
able.   No   dermal    absorption 
expected   based   on   lack   of 
toxicity  at  2,000  mg/kg/day  as 
well    as    molecular    stmcture 
and  size. 

'• 

Intermedete-terrn  (dermal) 

None 

No  appropriate  endpoint  avail- 
able.   No   dermal    absorption 
expected   based   on   lack  of 
toxicity  at  2.000  mg/kg/day  ae 
well    as    molecular    stmcture 
and  size. 

Long-term  (dermal) 

None 

No  appropriate  endpoint  avail- 
able: use  pattem  does  not  In- 
dicate a  need  for  ttiis  risk  as- 
sessment. 

' 

Inhalation  (any  time  period) 

None 

The  low  toxicity,  use  pattem  and 
application  rate  does  not  indi- 
cate a  need  for  risk  assess- 
ment via  this  route. 

•  The  reference  to  tt>e  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concems  unique  to  the  FQPA. 
FQPA  SF  =  Safety  factor  to  account  for  enhanced  sensitivity  of  infants  and  children  as  required  by  the  FQPA  of  1996 
cPAD  =  Chronk:  Population  Adusted  Dose  =  RfD  FQPA  SF 


EPA's  FQPA  Safety  Factor  Committee 
met  on  April  26, 1999,  and 
recommended  that  the  1  Ox  Safety  Factor 
to  accoimt  for  enhanced  sensitivity  of 
infants  and  children  be  reduced  to  Ix 
(i.e.,  removed).  Thus,  the  chronic  FQPA 
PAD  is  0.027  mg/kg/day  and  is 
equivalent  to  the  chronic  RfD. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.495)  for  the 
residues  of  spinosad,  in  or  on  a  variety 
of  raw  agricultiiral  commodities. 
Spinosad  is  registered  for  use  on  a 
variety  of  agricultiual  commodities.  Due 
to  a  section  18  use  for  control  of 


Mediterranean  froiit  fly,  tolerances  for 
residues  of  spinosad  have  been 
established  for  all  agricultural 
commodities  not  covered  by  other 
registrations.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  horn  spinosad  in  food  as 
follows: 
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i.  Acute  exposure.  Acute  dietary  risk 
I  issessments  are  performed  for  a  food- 
ise  pesticide  if  a  toxicological  study  has 
ndicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  An  endpoint  was  not 
identified  for  acute  dietary  exposure 
and  risk  assessment  because  no  effects 
were  observed  in  oral  toxicity  studies 
including  developmental  toxicity 
studies  in  rats  or  rabbits  that  could  be 
attributable  to  a  single  dose  (exposure). 
Therefore,  an  acute  dietary  exposure 
assessment  was  not  performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEMTM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
1989-92  data  are  based  on  the  reported 
consumption  of  more  than  10,000 
individuals  over  three  consecutive  days, 
and  therefore,  represent  more  than 
30,000  unique  "person  days"  of  data. 
Foods  "as  consumed"  (e.g.,  apple  pie) 
are  linked  to  raw  agricultural 
commodities  and  their  food  forms  (e.g., 
apples-cooked/canned  or  wheat-flour) 
by  recipe  translation  files  internal  to  the 
DEEM  software.  Consiunption  data 
averaged  for  the  entire  U.S.  population 
and  within  populationn  subgroups  for 
chronic  exposure  assessment,  but  are 
retained  as  individual  consumption 
events  for  acute  exposure  assessment. 

Dietary  risk  assessment  incorporates 
both  exposure  and  toxicity  of  a  given 
pesticide.  For  acute  and  chronic 
assessments,  the  risk  is  expressed  as  a 
percentage  of  a  maximum  acceptable 
dose.  This  is  the  population  adjusted 
dose  (PAD),  which  EPA  has  concluded 
will  result  in  no  unreasonable  adverse 
health  effects.  The  PAD  is  the  Reference 
Dose  (RfD)  divided  by  the  FQPA  lOx 
Safety  Factor.  Dietary  risk  is  expressed 
as  a  percentage  of  the  PAD.  EPA  is 
concerned  when  estimated  dietary  risk 
exceeds  1 00%  of  the  PAD. 

For  chronic  exposure  and  risk 
assessment,  an  estimate  of  the  residue 
level  in  each  food  or  food-form  (e.g., 
orange  or  orange-juice)  on  the 
commodity  residue  list  is  multiplied  by 
the  average  daily  consumption  estimate 
for  that  food/ food  form.  The  resulting 
residue  consumption  estimate  for  each 
food/food  form  is  summed  with  the 
residue  consumption  estimates  for  all 
other  food/food  forms  on  the 
commodity  residue  list  to  arrive  at  the 
total  average  estimated  exposure. 
Exposure  is  expressed  in  mg/kg  body 
weight/day  and  as  a  percent  of  the 


cPAD.  This  procedure  is  performed  for 
each  population  subgroup. 

EPA  notes  that  there  is  a  degree  of 
uncertainty  in  extrapolating  exposures 
for  certain  population  subgroups  which 
may  not  be  sufficiently  represented  in 
the  consumption  surveys  (e.g.,  nursing 
and  non-nursing  infants  or  Hispanic 
females).  Therefore,  risks  estimated  for 
these  subpopulations  were  included  in 
representative  populations  having 
sufficient  nimibers  of  survey 
respondents  (e.g.,  all  infants  or  females 
13-50  years). 

In  conducting  the  chronic  dietary  risk 
assessment,  EPA  made  very 
conservative  assumptions:  100%  of  the 
various  agricultural  commodities  having 
spinosad  tolerances  will  contain 
spinosad  residues  and  those  residues 
will  be  at  the  level  of  the  established 
tolerance.  The  RfD  used  for  the  chronic 
dietary  risk  assessment  is  0.027  mg/kg/ 
day  and  is  equivalent  to  the  cPAD,  since 
the  lOx  FQPA  Safety  Factor  has  been 
reduced  to  Ix.  The  chronic  assessment 
for  the  final  application  rate  on  stored 
grains  of  1  ppm  results  in  risk  estimates 
that  are  below  EPA's  level  of  concern  for 
all  population  subgroups.  The  risk 
estimate  for  the  population  subgroup 
made  up  of  children  1-6  years  is  84.4% 
of  the  cPAD.  Risk  estimates  for  all  other 
population  subgroups  are  below  the 
level  of  concern.  EPA  is  not  typically 
concerned  with  risk  estimates  that  are 
less  than  100%  of  the  cPAD. 

iii.  Cancer.  Spinosad  has  been 
classified  as  "not  likely  to  be 
carcinogenic  in  humans"  based  on  the 
results  of  a  carcinogenicity  study  in 
mice  and  the  combined  chronic  toxicity 
and  carcinogenicity  study  in  rats. 
Therefore,  a  cancer  risk  assessment  was 
not  performed. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b){2)(E),  EPA  will  issue  a  Data  Call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance. 

2.  Dietary  exposure  fivm  drinking 
water.  Available  data  on  spinosad  show 


that  the  compound  is  not  mobile  or 
persistent,  and  therefore,  has  little 
potential  to  leach  to  ground  water. 
Spinosad  may  however,  contaminate 
surface  water  upon  the  release  of  water 
from  flooded  fields  to  the  environment. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
spinosad  in  drinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  spinosad. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  grotmd  water.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximimi  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  envfronmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
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to  a  pesticide  in  food  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  spinosad, 
they  are  further  discussed  in  the 
agoegate  risk  sections  below. 

Based  on  the  PRZM/EXAMS  model, 
the  EECs  of  spinosad  for  chronic 
exposures  are  estimated  to  be  0.092  part 
per  billion  (ppb)  for  surface  water  and 
is  based  on  the  application  of  spinosad 
to  cole  crops  (0.13  lb  ai/acre/ 
application,  0.45  lb  ai/acre/season).  The 
^C  value  is  over  1,300  times  less  than 
the  lowest  DWLOC  (Table  2).  Drinking 
water  is  not  expected  to  be  a  significant 
source  of  exposiire. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposiire 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Spinosad  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Conserve  SC  Turf  and 
Ornamental  (EPA  Registration  Niunber 
62719-291)  and  Conserve  Fire  Ant  Bait 
(EPA  Registration  Number  62719-291). 
Both  products  are  registered  for  outdoor 
use  only.  The  risk  assessment  was 
conducted  using  the  following 
residential  exposure  assumptions:  the 
turf/omamental  and  fire  ant  bait  uses 
may  result  in  non-dietary  ingestion  of 
spinosad-treated  plant  material  or  soil 
by  children.  Half-life  estimates  for 
Spinosyn  A  on  various  plant  foliage 
ranges  fivm  1.6  to  16  days  and  is 
generally  dependent  on  the  amoimt  of 
sunlight  received  on  the  plant  surfaces. 
To  calculate  a  quantitative  risk  from  a 
potential  ingestion  of  grass  (in  the 
absence  of  acute- term,  short-term,  or 
intermediate-term  oral  endpoints),  EPA 
would  need  to  default  to  the  chronic 
dietary  endpoint.  This  scenario  would 
represent  a  child  eating  grass  for  >  6 
months  continuously.  Based  on  the  low 
application  rate  for  spinosad  on  turf 
(0.41  lb  a.i./acre),  its  non-systemic 
nature,  its  short  half-life  (especially  in 
sunlight),  and  the  rapid  incorporation  of 
spinosad  metabolites  into  the  general 
carbon  pool,  EPA  believes  that  residues 
of  spinosad  on  turf/ornamentals  and  soil 
after  application  would  be  low  and 
decrease  rapidly  over  time.  EPA 
believes  that  it  is  inappropriate  to 
perform  a  quantitative  dietary  risk 
representing  a  chronic  scenario  from 
children  ingesting  spinosad-treated 
plants  or  soil.  Qualitatively,  the  risk 
from  children's  ingestion  of  plant  or  soil 
as  a  result  of  turf/omamental  and  fire 
ant  bait  uses  does  not  exceed  EPA's 
level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 


Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  reVoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
spinosad  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
spinosad  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  spinosad  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  November  26, 1997  (62  FR 
62961)  (FRL-5574-7). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
in&nts  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  indication  of  increased 
susceptibility  of  rat  or  rabbit  fetuses  to 
in  utero  and/or  postnatal  exposure. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  spinosad  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOx  safety  factor  to 
protect  infants  and  children  should  be 
removed.  This  recommendation  is  based 
on:  (1)  The  completeness  of  the 
toxicological  data  base,  (2)  no  indication 
of  increased  susceptibility  of  rat  or 
rabbit  fetuses  to  in  utero  and/or 
postnatal  exposure,  and  (3)  no 


requirement  for  a  developmental 
neurotoxicity  study. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g. ,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  -f-  residential  exposure).  This 
allowable  exposiue  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consiunption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calcvdate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groiud  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  himian  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  nsk.  Acute  aggregate  risk 
consists  of  the  combined  dietary 
exposures  from  food  and  drinking  water 
sources.  The  total  exposure  is  compared 
to  the  acute  RfD.  An  acute  RiD  was  not 
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identified  since  no  effects  were 
observed  in  oral  toxicity  studies  that 
could  be  attributable  to  a  single  dose. 
Therefore,  the  Agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  acute  aggregate  exposure  to 
spinosad. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 


chronic  exposure,  EPA  has  concluded 
that  exposure  to  spinosad  from  food  will 
utilize  40.5  of  the  cPAD  for  the  U.S. 
population,  44.2%  of  the  cPAD  for 
infants,  and  84.4%  of  the  cPAD  for 
children  1  to  6  years.  Based  on  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  spinosad  is  not  expected.  In 


addition,  there  is  potential  for  chronic 
dietary  exposure  to  spinosad  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  groimd  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Chronic  Dietary  Exposure  and  Risk  and  Drinking  Water  Levels  of  Comparison  for 

Spinosad 

Population  Subgroup 

Dietary  Ex- 
posure, mg/ 
kg/day  > 

%  cPAD: 

Maximum 

H:0  Expo-        DWLOC,: 
sure,  mg/l(g/          ^g/L-* 
day 

EEC:  M9^' 

U.S.  population  (total) 

0.010946 

40.5 

0.016054 

480 

0.092 

All  infants 

0.011932 

44.2 

0.015068 

150 

0.092 

Children  1-6  yrs. 

0.022793 

84.4 

0.004207 

42 

0.092 

Children  7-12  yrs. 

0.016020 

59.3 

0.01098 

110 

0.092 

Females  13-50  yrs. 

0.00986 

36.6 

0.01712 

514 

0.092 

Males  13-19  yrs. 

0.010599 

39.3 

0.016401 

574 

0.092 

Males  20  +  yrs. 

0.008841 

32.7 

0.018159 

635 

0.092 

Seniors  55  +  yrs. 

0.008552 

31.7 

0.018448                  646 

0.092 

j"  Tier  3  dietary  (food  only)  estimated  exposure  to  spinosad. 

P  %  cPAD  =  Dietary  Exposure  (mg/kg/day)/chronic  RfD  (mg/kg/day)  FQPA  Safety  Factor. 
P  Maximum  Water  Exposure  =  cPAD  (mg/kg/day)  •  Dietary  Exposure  (mg/kg/day). 

k  DWLOC  =  Maximum  Water  Exposure  (mg/kg/day)  body  weight  (70  kg  males,  60  kg  females,  10  kg  children)  water  consumption  (2  Uday 
adults,  1  L/day  children)  H  10*  ^g/mg.  Values  expressed  to  2  significant  figures. 
^  EEC  =  Values  are  Tier  2  chronic  estimates  for  surface  water. 


3.  Short-term  and  intermediate-term 
mk.  Short-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Though  residential 
exposure  could  occur  with  the  use  of 
spinosad,  no  toxicological  effects  have 
been  identified  for  short-term  or 
intermediate-term  toxicity.  Therefore, 
the  aggregate  risk  is  the  sum  of  the  risk 
from  food  and  water,  which  do  not 
exceed  the  Agency's  level  of  concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Spinosad  has  been 
classified  as  "not  likely  to  be 
carcinogenic  in  humans"  based  on  the 
results  of  a  carcinogenicity  study  in 
mice  and  the  combined  chronic  toxicity 
and  carcinogenicity  study  in  rats. 
Therefore,  spinosad  is  not  expected  to 
pose  a  cancer  risk  to  humans. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  spinosad 
residues. 


TV^  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(HPLC  or  immunoassay)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Dick 
Griffith,  BEAD  ACL  (7503C).  Office  of 
Pesticide  Programs,  Environmental 
.Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  griffith.francis@epa.gov. 

B.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 
maximum  residue  limits  have  been 
established  for  residues  of  spinosad  on 
any  crops. 

C.  Conditions 

This  is  a  time-limited  tolerance  for  the 
use  of  spinosad  on  stored  grains  at  1 
ppm. 

V.  Conclusion 

Therefore,  a  time-limited  tolerance  is 
established  for  residues  of  spinosad,  in 
or  on  stored  grains  (barley,  corn,  oats, 
rice,  sorghum/milo,  and  wheat)  at  1 
ppm. 


VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d],  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
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provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0099  in  the  subject  line  on 
the  first  page  of  yoiu  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  12,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  piusuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave..  NW..  Washington.  DC  20460. 


If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yoiu  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0099,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460.  In  person  or  by 
coiuier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  Because  this  rule  has 
been  exempted  trom  review  under 
Executive  Order  12866  due  to  its  lack  of 


significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contedn  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regidatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
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alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensiue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 


relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Seliate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  30,  2002. 

Debra  Edwards, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
374. 

2.  Section  180.495  is  amended  by 
alphabetically  adding  the  following 
commodity  to  the  table  in  paragraph  (a) 
to  read  as  follows: 


§180.495 
residues. 

(a)* 


Spinosad;  toleranc**  for 


Commodity 


Parts  per  million 


Expiration/revocation  date 


Stored  grains  (barley,  com,  oats,  rice,  sorghum/milo,  and 
wheat) 


1.0 


May  31.  2004 


FR  Doc.  02-14634  Filed  6-11-02;  8.45  am] 
MLUNO  CODE  6560-50-3 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0072;  FRL-7178-1] 

Carfentrazone-ethyl;  Pesticide 
Tolerances  for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  carfentrazone-ethyl  (ethyl- 
a.2-dichloro-5-(4-(difluoromethyl)-4,5- 
dihydro-3-methyl-5-oxo-lH-l,2.4- 
triazol-l-yl)-4-fluorobenzenepropanoate) 
and  carfentrazone-ethyl  chloropropionic 
acid  (a,2-dichloro-5-{4-(difluoromethyl)- 
4,5-dihydro-3-methyl-5-oxo-lH-l,2,4- 
triazol-l-yl]-4-fluorobenzenepropanoic; 
acid)  in  or  on  fruiting  vegetables  (except 
cucurbits)  (crop  group  8),  tomato  paste 
and  tomato  puree  This  action  is  in 


response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
fruiting  vegetables  (except  cucurbits) 
(crop  group  8).  This  regulation 
establishes  a  maximiun  permissible 
level  for  residues  of  carfentrazone-ethyl 
in  these  food  commodities.  These 
tolerances  will  expire  and  are  revoked 
on  June  30,  2004.  This  dociunent  also 
reinstates  the  conunodity  "soybean 
seed"  which  was  inadvertently  omitted 
in  a  previous  revision  published  in  the 
Federal  Register. 

DATES:  This  regulation  is  effective  June 
12,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2002-0072,  must  be 
received  on  or  before  August  12.  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0072  in 


the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-6463;  e-mail  address: 
Madden.Barbaradepa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 
Codes 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 
311 

32532 

Crop  production  • 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmI_00/Title_40/40cfrl80_00.html,a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htin. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0072.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  niunber 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a,  is  establishing  tolerances 
for  combined  residues  of  the  herbicide 
carfentrazone-ethyl,  (ethyl-a,2-dichloro- 
5-[4-(difluoromethyl)-^.5-dihydro-3- 
methyl-5-oxo-lH-l,2,4-triazol-l-yl)-4- 
fluorobenzenepropanoate)  and 
carfentrazone-ethyl  chloropropionic 
acid(a.2-dichlorD-5-[4-(difluoromethyl)- 
4,5-dihydro-3-methyl-5-oxo-lH-l,2,4- 
triazol-l-yl]-4-fluorobenzenepropanoic 
acid)  in  or  on  fruiting  vegetables  (except 
cucurbits)  (crop  group  8)  at  0.10  part  per 
million  (ppm),  tomato  paste  at  0.60 
ppm,  and  tomato  puree  at  0.60  ppm. 
These  tolerances  will  expire  and  are 
revoked  on  June  30,  2004.  EPA  will 
publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

fri  the  Federal  Register  of  September 
30, 1998  (63  FR  65078)  (FRL-6032-1), 
the  section  for  carfentrazone-ethyl  was 
added  to  40  CFR  part  180.  The 
conunodity  "soybean  seed"  was 
included  at  that  time.  In  the  Federal 
Register  of  August  9,  2000  (65  FR 
48626)  (FRL-6597-7),  §  180.515(a)  was 
revised  and  the  commodity  "soybean 
seed"  was  inadvertently  omitted.  This 
document  will  amend  §  180.515(a)  to 
add  "soybean  seed."         

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  bom  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 


aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposiu-es  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408fb)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by  the 
Food  Quality  Protection  Act  (FQPA). 
EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

m.  Emergency  Exemption  for 
Carfientrazone-ethyl  on  Fruiting 
Vegetables  (Except  Cucurbits)  (Crop 
Group  8)  and  FFDCA  Tolerances 

Paraquat  resistant  nightshade 
[Solanum  spp.],  common  groundsel 
{Portulaca  oleracea),  and  momingglory 
[Ipomoea  spp.)  are  difficult  to  control 
warm  season,  annual  broadleaf  weeds 
that  reproduce  by  seeds.  They  have  high 
reproductive  potential  and  can  be  very 
competitive  with  tomatoes,  peppers,  or 
eggplant  during  crop  establishment. 

Tne  alternative  chemicals  for 
postemergence  control  consist  of 
paraquat,  diquat,  or  Enquik 
(monocarbamide  dihydrogen  sulfate). 
Paraquat  and  diquat  resistance,  up  to  20 
fold  (increase  in  rate),  has  been 
documented  in  nightshade  species  in 
Florida.  Enquik  is  very  corrosive  and 
does  not  provide  acceptable  control  of 
nightshade,  common  purslane,  or 
momingglory.  In  fact  the  Enquik  label 
recommends  tank  mixing  with  paraquat 
when  used  in  tomatoes.  The  chemicals 
registered  for  preemergence  control  of 
broadleaf  weeds  in  Florida  consist  of 
metribuzin,  metolachlor,  napropamide, 
and  trifluralin.  These  herbicides  do  not 
control  nightshade  spp.,  common 
groundsel,  or  momingglory.  Cultivation 
and  hand  weeding  will  destroy  the 
plastic  sheeting  used  under  the  crop. 
The  State  anticipates  yield  losses  of 
tomatoes  due  to  nightshade  infestations 
can  be  greater  than  10%  compared  to 
the  next  best  altemative.  Data  from 
Pitfdue  indicates  yield  loss  averages  5- 
10%  in  tomatoes  and  heavy  infestations 
can  cause  up  to  50%  yield  loss. 
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Nightshade  species  and  common 
groundsel  also  act  as  a  secondary  host 
for  silverleaf  whitefly  and  the  pepper 
weevil  both  of  which  can  vector  Gemini 
vimses.  The  applicant  says  that  yield 
losses  due  to  viruses  such  as  tomato 
motile  vims  and  tomato  yellow  leafcurl 
vims  can  reduce  yields  up  to  60%  or 
more.  Data  from  Texas  in  peppers 
indicates  the  pepper  weevil  can  direcUy 
reduce  yields  by  up  to  50%  due  to  the 
larvae  feeding  on  the  fmit.  The  Agency 
estimates  that  yield  losses  due  to  weeds 
and  the  insects  they  harbor  can  be  in  the 
range  of  10  to  60%.  EPA  has  authorized 
Under  FIFRA  section  18  the  use  of 
carfentrazone-ethyl  on  fruiting 
vegetables  (except  cucurbits)  (crop 
group  8)  for  control  of  nightshade, 
momingglory,  and  purslane  in  Florida. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  State. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
carfentrazone-ethyl  in  or  on  fruiting 
vegetables  (except  cuciirbits)  (crop 
group  8).  In  doing  so,  EPA  considered 
the  safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  that  the 
necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunity  for  public 
comment  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  June  30, 
2004,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  fruiting 
vegetables  (except  cucurbits)  (crop 
group  8)  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
imder  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to  • 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  carfentrazone-ethyl  meets 
EPA's  registration  requirements  for  use 
on  fruiting  vegetables  (except  cuciu-bits] 


(crop  group  8)  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  carfentrazone-ethyl  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  Florida  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  carfentrazone-ethyl, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26, 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  carfentrazone-ethyl  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  time-limited  tolerances  for 
combined  residues  of  carfentrazone- 
ethyl,  (ethyl-a,2-dichloro-5-[4- 
(difluoromethyl)-4,5-dihydro-3-methyl- 
5-oxo-lH-l,2,4-triazol-l-yl)-4- 
fluorobenzenepropanoate)  and 
carfentrazone-ethyl  chloropropionic 
acid  (a,2-dichloro-5-[4-(difluoromethyl)- 
4,5-dihydro-3-methyl-5-oxo-lH-l,2.4- 
triazol-l-yl]-4-fluorobenzenepropanoic 
acid)  carfentrazone  ethyl,  in  or  on 
fmiting  vegetables  (except  cucurbits) 
(crop  group  8)  at  0.10  ppm,  tomato  paste 
at  0.60  ppm.  and  tomato  puree  at  0.60 
ppm.  EPA's  assessment  of  the  dietary 
exposiu^s  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 


used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  imique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  tLOC). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOC  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  '^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiu-e"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcanccr  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  carfentrazone-ethyl  used  for  human 
risk  assessment  is  shown  in  the 
following  Table  1: 
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Table  1  .—Summary  of  Toxicological  Doses  and  Endpoints  for  Carfentrazone-ethyl  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, uf 

FQPA  SF*  and  LOC  for 
Risk  Assessment 

Study  and  Toxicological  Effects 

Acute  dietary  (General  pop- 
ulation Including  females 
13-50  years  of  age,  in- 
fants, and  children) 

NOAEL  =  500  mg/kg/day 

UF  =  100 

Acute  RfD  =  5  mg/kg/day 

FGPA  SF  =  1 

aPAD  =  acute  RfD+FQPA 

SF  =  5  mg/kg/day 

Acute  neurotoxicity  study  in  rats 
LOAEL  -  1 ,000  mg/kg/day  based  on  clinical 
obsen/atk>ns  (i.e.,  salivation)  and  decreased 

motor  activity. 

Chronic  dietary  (All  popu- 
lations) 

NOAEL  =  3  mg/kg/day 
UF  =  100 

Chronk;  RfD  =  0.03  mg/kg/ 
day 

FQPA  SF  =  1 

cPAD  =  chronic  RfD+ 

FQPA 

SF  =  0.03  mg/kg/day 

Two-year  chronic  toxicity  study  in  rats. 

LOAEL  =  12  mg/kg/day  based  on  liver 

histopathology  (increases  in  microscopic  red 

fluorescence  of  the  liver,  liver  pigment)  and  total 

mean  urinary  porphyrin. 

Short-term  incidental  oral 
exposures  (1  to  7  days) 

NOAEL  =  500  mg/kg/day 

LOC  for  MOE  =  100  (resi- 
dential) 

Acute  neurotoxicity  study  in  rats. 
LOAEL  =  1 ,000  mg/kg/day  based  on  clinical 
observations  (i.e.,  salivation)  dnd  decreased 

motor  activity. 

Intemnediate-term  Incidental 
oral  exposures  (1  week  to 
several  months) 

NOAEL  =  50  mg/kg/day 

LOCforMOE'=  100  (resi- 
dential) 

Subchronic  oral  toxicity  study  in  the  dog. 

LOAEL  =  1 50  mg/kg/day  based  on  decreased 

body  weight  gain  and  increased  porphyrin  levels. 

Short-tenn  dermal  (1  to  7 
days)  and  intermediate- 
temi  dermal  (1  week  to 
several  months)  (residen- 
tial) 

None 

None 

No  systemic  toxicity  was  seen  at  the  limit-dose 
(1,000  mg/kg/day)  in  a  21 -day  demial  toxicity 

study  in  rats. 

Long-term  demial  (several 
months  to  lifetime)  (resi- 
dential) 

None 

None 

■ 

None 

Short-term  inhalation  (1  to  7 
days)  (residential) 

Inhalation  (or  oral)  study 
NOAEL=  500  mg/kg/day 
(inhalation  absorption  rate  = 
100%) 

LOC  for  MOE  =  100 

(residential) 

Acute  neurotoxk:ity  study  in  rats. 

LOAEL  =  1 ,000  mg/kg/day  based  on  clinical 

observations  (i.e.,  salivation)  and  motor  activity 

changes 

Intermediate-term  inhalation 
(1  week  to  several 
months)  (residential) 

Inhalation  (or  oral)  study 
NOAEL=  50  mg/kg/day  (in- 
halation absorption  rate  = 
100%) 

LOC  for  MOE  =  100  (resi- 
dential) 

Subchronic  toxicity  study  in  dogs. 

LOAEL  =  1 50  mg/kg/day  based  on  decreased 

body  weight  gain  and  increased  porphyrin  levels 

Lor>g-term  inhalation  (sev- 
eral months  to  lifetime) 
(residential) 

Inhalation  (or  oral)  study 
NOAEL=  3  mg/kg/day  (inha- 
lation absorption  rate  = 
100%) 

LOC  for  MOE  =  100  (resi- 
dential) 

Chronk;  toxicity  study  in  rats. 

LOAEL  =  12  mg/kg/day  based  on  liver 

histopathology  and  increased  urinary  porphyrin 

levels. 

Cancer  (oral,  dermal,  inhala- 
tion) 

Carfentrazone-ethyl  has 
been  classified  as  "not 
likely"  to  be  a  human  car- 
cinogen. 

None 

There  was  no  evkJence  of  carcinogenicity  in 

either  a  mouse  cardnogenrcity  study  or  a  rat 

carcinogenicity  study. 

*  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


B.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.515)  for  the 
combined  residues  of  ca^entrazone- 
ethyl.  in  or  on  a  variety  of  raw 
agricult\ual  commodities  including 
com,  cereal  grains,  cotton,  rice, 
soybeans  and  sorghiun.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
carfentrazone-ethyl  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 


indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  100%  crop 
treated,  tolerance  level  residues  for  all 
commodities,  and  DEEM®  default 


processing  factors  for  all  registered  and 
proposed  conunodities. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
DEEM®  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposiue  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  100%  crop 
treated,  tolerance  level  residues  for  all 
commodities,  and  DEEM®  default 
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rocessing  factors  for  all  registered  and 
roposed  commodities. 

iii.  Cancer.  Carfentrazone-ethyl  has 
een  classiHed  as  "not  likely"  to  be  a 
uman  carcinogen.  Therefore,  risk 
assessments  to  estimate  cancer  risk  were 
not  conducted. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposiu-e 
analysis  and  risk  assessment  for 
carfentrazone-ethyl  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoxmt  data  on 
the  physical  characteristics  of 
carfentrazone-ethyl . 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS)  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  mpdel  is  used  to  predict 
pesticide  concentrations  in  shallow 
ground  water.  For  a  screening-level 
assessment  for  surface  water,  EPA  will 
generally  use  FIRST  (a  tier  1  model] 
before  using  PRZM/EXAMS  (a  tier  2 
model).  The  FIRST  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  accoimt 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparisons  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 


water  in  light  of  total  aggregate  exposiue 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
carfentrazone-ethyl,  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

Based  on  the  FIRST  and  SCI-GROW 
models,  the  EECs  of  carfentrazone-ethyl 
for  acute  exposures  are  estimated  to  be 
34.3  parts  per  billion  (ppb)  for  surface 
water  and  13.4  ppb  for  ground  water. 
The  EECs  for  chronic  exposures  are 
estimated  to  be  19  ppb  for  siuface  water 
and  13.4  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Carfentrazone-ethyl  is  currently 
registered  for  use  on  the  following 
residential  non-dietary  sites: 
Ornamental  lawns  and  turf,  including 
residential  and  institutional  lawns. 
Therefore,  the  Agency  assessed  the 
estimated  exposiue  from  non-dietary 
exposures.  The  Agency  assessed  the 
non-dietary  incidental  ingestion  via 
hand-to-mouth  exposure  by  a  toddler  as 
this  scenario  was  anticipated  to 
represent  the  highest  exposure  potential 
in  the  residential  setting.  Since  dermal 
endpoints  have  not  been  selected,  no 
residential  post-application  dermal 
assessment  was  conducted. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requfres  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
carfentrazone-ethyl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  ciunulative  risk 
assessment.  Urdike  other  pesticides  for 
which  EPA  has  followed  a  ciunulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  carfentrazone- 
ethyl  does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  carfentrazone-ethyl  has  a 
conunon  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 


chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicify  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

i.  Developmental  toxicity  studies.  In  a 
developmental  toxicity  study  in  rats, 
body  weight,  body  weight  gain,  food 
consumption,  gross  pathology,  and 
cesarean  section  data  were  similar 
between  control  and  treated  groups.  The 
maternal  LOAEL  is  600  mg/kg/day 
(based  on  staining  of  the 
abdominogenital  area  and  of  the  cage 
pan  liner)  the  maternal  NOAEL  is  100 
mg/kg/day.  Evaluation  of  litter  data  and 
an  assessment  of  embryonic  and  fetal 
development,  including  litter  size,  post- 
implantation  loss,  fetal  weights,  and  sex 
ratio,  did  not  reveal  any  evidence  of 
treatment-related  toxicity.  Examination 
of  fetuses  for  alterations  of  external, 
visceral,  and  skeletal  development 
revealed  significantly  increased  litter 
incidences  of  wavy  and  thickened  ribs 
in  the  1,250  mg/kg/day  treatment  group. 
The  developmental  LOAEL  is  1,250  mg/ 
kg/day  (based  upon  a  significant 
increase  in  the  litter  incidences  of  wavy 
and  thickened  ribs);  the  developmental 
NOAEL  is  600  mg/kg/day. 

In  a  developmental  toxicity  study  in 
rabbits,  evidence  of  treatment-related 
maternal  toxicity  consisted  of 
unthriftiness  and  emaciation  in  two 
does  at  300  mg/kg/day.  The  maternal 
LOAEL  is  300  mg/kg/day;  the  maternal 
NOAEL  is  greater  than  or  equal  to  150 
mg/kg/day.  There  was  no  evidence  of 
treatment-related  prenatal 
developmental  toxicity:  The 
developmental  LOAEL  was  not 
determined;  the  developmental  NOAEL 
is  greater  than  or  equal  to  300  mg/kg/ 
day. 

ii.  Reproductive  toxicity  study.  In  a  2- 
generation  reproduction  study  in  rats, 
the  parental  systemic  LOAEL  is  4,000 
ppm  (equivalent  to  343  mg/kg/day  for 
males  and  387  mg/kg/day  for  females) 
based  on  decreased  body  weight  gains, 
increased  liver  weights,  liver  and  bile 
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duct  histopathology,  and  reductions  in 
the  mean  cell  volume  (Fo  and  Fi  males, 
Fi  females],  mean  cell  hemoglobin  (Fo 
and  F|  males,  Fi  females),  hematocrit 
(Fi  males),  and  hemoglobin  (Fi  males). 
The  parental  systemic  NOAEL  is  1,500 
ppm  (equivalent  to  127  mg/kg/day  for 
males  and  142  mg/kg/day  for  females). 
The  offspring  LOAEL  is  4,000  ppm  (387 
mg/kg/day)  based  on  decreased  pup 
body  weights  in  both  sexes  of  the  F  2 
generation.  The  offspring  NOAEL  is 
1,500  ppm  (142  mg/kg/day). 

iii.  Prenatal  and  postnatal  sensitivity. 
The  toxicity  data  provided  no  indication 
of  increased  susceptibility  of  rats  or 
rabbits  to  in  utero  and/or  postnatal 
exposure  to  carfentrazone-ethyl.  to  the 
prenatal  developmental  toxicity  studies 
in  rats  and  rabbits  and  the  2-generation 
reproduction  study  in  rats,  effects  in  the 
offspring  were  observed  only  at  or  above 
treatment  levels  which  resulted  in 
evidence  of  parental  toxicity. 

2.  Conclusion.  There  are  no  data  gaps 
for  the  assessment  of  the  effects  of 
carfentrazone-ethyl  following  in  utero 
and/or  postnatal  exposure,  lliere  is  a 
complete  toxicity  data  base  for 
carfentrazone-ethyl  and  exposure  data 
are  complete  or  are  estimated  based  on 
data  that  reasonably  accounts  for 
potential  exposiues.  The  data  provided 
no  indication  of  increased  susceptibility 
of  rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  carfentrazone- 
ethyl.  Based  on  the  toxicity  profile  for 
carfentrazone-ethyl,  a  developmental 
neurotoxicity  study  in  rats  is  not 
required.  Therefore,  the  FQPA  Safety 
Factor,  for  enhanced  sensitivity  to 


infants  and  children  was  reduced  firom 
lOXtolX. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calciUates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  m  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses,  to  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g..  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure)).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  dependmg  on  the 
toxic  endpomt,  drinkmg  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA's  Office  of  Water  are 
used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screentog-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 


DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  siuface  water  and 
groimd  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certamty  that  exposures 
to  carfentrazone-ethyl  in  drinking  water 
(when  considered  along  with  other 
sources  of  exposure  for  which  EPA  has 
reliable  data)  would  not  result  m 
unacceptable  levels  of  aggregate  hiunan 
health  risk  at  this  time.  Because  EPA 
considers  the  aggregate  risk  resulting 
from  multiple  exposiue  pathways 
associated  with  a  pesticide's  uses,  levels 
of  comparison  in  drinktog  water  may 
vary  as  those  uses  change.  If  new  uses 
are  added  in  the  future,  EPA  will 
reassess  the  potential  impacts  of 
carfentrazone-ethyl  on  drinking  water  as 
a  part  of  the  aggregate  risk  assessment 
process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  carfentrazone- 
ethyl  will  occupy  1%  or  less  of  the 
aPAD  for  the  U.S.  population  and  all 
population  subgroups  represented  in 
DEEM®,  to  addition,  despite  the 
potential  for  acute  dietary  exposure  to 
carfentrazone-ethyl  in  drinking  water, 
after  calculating  DWLOCs  and 
comparmg  them  to  conservative  model 
EECs  of  caifentrazone-ethyl  in  surface 
water  and  ground  water,  EPA  does  hot 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  aPAD,  as  shown  in  the 
foUowmg  Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  CARFEhfTRAzoNE-ETHVL 


Population  Subgroup 

aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  population 

5 

<1% 

34.3 

13.4 

170,000 

All  Infants  (<1  year  oW) 

5 

<1% 

34.3 

13.4 

50,000 

Children  (1-6  years  dd) 

5 

1% 

34.3 

13.4 

50,000 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  m  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  carfentrazone-ethyl 
from  food  will  utilize  14%  of  the  cPAD 
for  the  U.S.  population,  10%  of  the 
cPAD  for  all  iiijfants  less  than  1  year  old, 
and  34%  of  the  cPAD  for  children  1-6 


years  old,  the  subpopulation  with  the 
greatest  exposure.  Based  on  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  carfentrazone-ethyl  is  not 
expected,  to  addition,  despite  the 
potential  for  chronic  dietary  exposure  to 
carfentrazone-ethyl  in  drinkmg  water, 
after  calculating  DWLOCs  and 


comparing  them  to  conservative  model 
EECs  of  carfentrazone-ethyl  in  surface 
water  and  groimd  water,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cPAD,  as  shown  in  the 
following  Table  3: 
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Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Carfentrazone-ethyl 


Population  Subgroup 


U.S.  population 


All  infants  (<  1year  old) 


Children  (1-6  years  old) 


cPAD  mg/ 
kg/day 


0.03 


0.03 


0.03 


%cPAD 
(Food) 


14 


10 


34 


Surface 

Water  EEC 

(ppb) 


19.0 


19.0 


19.0 


Ground 

Water  EEC 

(ppb) 


13.4 


13.4 


13.4 


Chronic 

DWLOC 

(ppb) 


900 


940 


690 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroxmd  exposure  level). 
Carfentrazone-ethyl  is  currently 
registered  for  use(s)  that  could  result  in 
short-term  residential  exposiue  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 


and  water  and  short-term  exposures  for 
carfentrazone-ethyl . 

Using  the  exposure  assumptions 
described  in  this  unit  for  non-dietary 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  47,000  for 
children  and  140,000  for  infants  for 
incidental  oral  exposiue.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 


exposure  to  food  and  residential  uses,  to 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  carfentrazone-ethyl 
in  ground  water  and  siuface  water.  After 
calculatmg  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
m  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Carfentrazone-ethyl 


Population  Subgroup 


All  infants  (<1  year  old) 


Children  (1-6  years  old) 


Aggregate 
MOE  (Food 
+  Residen- 
tial) 


140,000 


47,000 


Aggregate 

Level  of 

Concern 

(LOC) 


100 


100 


Surface 

Water  EEC 

(ppb) 


19.0 


19.0 


Ground 

Water  EEC 

(ppb) 


Short-Term 

DWLOC 

(ppb) 


13.4 


13.4 


170,000 


170,000 


4.  Intermediate-term  risk. 
Intennediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposiu^  level). 
Though  residential  exposure  could 
occur  with  the  use  of  carfentrazone- 
ethyl,  only  endpoints  have  been 
identified  for  incidental  oral  exposures. 
Intermediate-term  incidental  exposures 
(1  week  to  several  months)  are  not 
expected.  Therefore,  for  intermediate- 
term  exposures,  the  aggregate  risk  is  the 
siun  of  the  risk  from  food  and  water, 
which  were  previously  addressed. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Carfentrazone-ethyl  has 
been  classified  as  "not  likely"  to  be  a 
human  carcinogen.  Therefore,  risk 
assessments  to  estimate  cancer  risk  were 
not  conducted. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
fit)m  aggregate  exposure  to 
carfentrazone-ethyl  residues. 


V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(e  g.,  gas  chromotography)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
Furlow,  PRRIB.  IRSD  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  niunber:  (703)  305-5229;  e- 
mail  address:  furlow.calvm@epa.gov. 

B.  International  Residue  Limits 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  maximum  residue 
limits,  for  residues  of  carfentrazone- 
ethyl  and  its  metabolite  in  or  on  fruiting 
vegetables  (except  cucurbits)  (crop 
group  8).  Therefore  harmonization  is  not 
issue. 

C.  Conditions 

A  maximum  of  0.096  pounds  of 
carfentrazone-ethyl  per  acre  per  year 
may  be  applied  with  a  retreatment 
mterval  of  14  days.  Rotational  crop 
restrictions:  treated  fields  may  only  be 
rotated  to  cotton,  cereal  gram,  soybean, 
or  a  fruiting  vegetable. 


VI.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  carfentrazone- 
ethyl,  (ethyl-a,2-dichloro-5-[4- 
(difluoromethyl)-4,5-dihydro-3-methyl- 
5-oxo-lH-l,2,4-triazol-l-yl)-4- 
fluorobenzenepropanoate)  and 
carfentrazone-ethyl  chloropropionic 
acid  (a,2-dichloro-5-(4- 
(difluorometliyl)-4,5-dihydro-3-methyl- 
5-oxo-lH-l,2.4-triazol-l-yll-4- 
fluorobenzenepropanoic  acid)  in  or  on 
fruiting  vegetables  (except  cucurbits) 
(crop  group  8)  at  0.10  ppm,  tomato  paste 
at  0.60  ppm,  and  tomato  puree  at  0.60 
ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
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The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0072  in  the  subject  line  on      . 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  12.  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall.  401  M  St..  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 


identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Enviromnental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VII. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  inihe  official  record  that  is 
described  in  Unit  I.B.2.  Mail  yom 
copies,  identified  by  the  docket  ID 
number  OPP-2002-0072,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  yoin  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 


issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  xmder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408.  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,'August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
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to  ensure  "meaningful  and  timely  input 

By  State  and  local  officials  in  the 
evelopment  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 


one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
GovOTnment  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Envfronmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  31.2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  In  section  180.515  the  tables  in 
paragraphs  (aj  and  (b)  are  amended  by 
adding  alphabetically  the  following 
commodities  to  read  as  follows: 

§180.515    Carfentrazone-ethyl;  tolerances 
for  residues. 

(a)    *     *     * 


Commodity 

Parts  per  million 

•           •          • 

Soytjean  seed 

•                    • 

0.1  ppm 

(b) 


Commodity 


omato,  paste 

Tomato,  puree  

Vegetable,  fruitir>g,  group  (except  cucurbits) 


Parts  per  million 


0.60  ppm 
0.60  ppm 
0.10  ppm 


ExpiratiorVrevoca- 
tion  date 


6/30/04 
6/30/04 
6/30/04 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0028;  FRL-7180-6] 

CartMxin;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
carboxin  (5,6-dihydro-2-methyl-N- 
phenyl-1 ,4-oxathiin-3-carboxamide)  and 
its  metabolite  5,6-dihydro-3- 


carboxanilide-2-methyl-l,4-oxathiin-4- 
oxide  (calculated  as  carboxin)  (fi-om 
treatment  of  seed  prior  to  planting)  in  or 
on  onion,  dry  bulb.  Uniroyal  Chemical 
Company.  Inc.  requested  this  tolerance 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  In 
addition,  this  regulatory  action  is  part  of 
the  tolerance  reassessment  requirements 
of  section  408(q)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  21 
U.S.C.  346a(q),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
By  law,  EPA  is  required  to  reassess  66% 
of  the  tolerances  in  existence  on  August 
2, 1996,  by  August  2002,  or  about  6,400 
tolerances.  This  regulatory  action  will 
count  for  47  reassessments  toward  the 
August  2002  deadline. 

DATES:  This  regulation  is  effective  June 
12,  2002.  Objections  and  requests  for 


hearings,  identified  by  docket  ID 
number  OPP-2002-0028,  must  be 
received  on  or  before  August  12,  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0028  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  L.  Waller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  308-9354;  e-mail  address: 
waller.mary@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu-al  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poterv 
tially  affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
hidustrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federid  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_0O/Title_40/40cfrl80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  dociunent, 
go  directly  to  the  guidelines  at  http:// 


www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0028.  The  official  record  consists 
of  the  docxunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  29, 
2000  (65  FR  16608)  (FRL-6493-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  9F3727)  by 
Uniroyal  Chemical  Company,  Inc.,  74 
Amity  Road,  Bethany,  CT.  This  notice 
included  a  summary  of  the  petition 
prepared  by  Gustafson  LLC,  the 
registrant.  No  comments  were  received 
in  response  to  the  notice  of  filing^ 

The  petition  requested  that  40  CFR 
180.301  be  amended  by  establishing  a 
tolerance  for  residues  of  the  fungicide 
carboxin,  5,6-dihydro-2-methyl-l,4- 
oxathiin-3-carboxanilide  and  its 
sulfoxide  metabolite  5,6-dihydro-3- 
carboxanilide-2-.methyl-l,4-oxathiin-4- 
oxide,  each  expressed  as  the  parent 
compound,  in  or  on  onions  (dry  bulb)  at 
0.2  part  per  million  (ppm).         

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu«  to  the  pesticide 


chemical  residue,  including  all 
anticipated  dietary  exposures  and  ^1 
other  exposures  for  which  there  is 
rehable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiu'e  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 


m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
combined  residues  of  carboxin  (5,6- 
dihydro-2-methyl-N-phenyl-l  ,4- 
oxathiin-3-carboxamide)  and  its 
metabolite  5 ,6-dihydro-3-carboxanilide- 
2-methyl-l  ,4-oxathiin-4-oxide 
(calculated  as  carboxin)  (from  treatment 
of  seed  prior  to  planting)  on  onion,  dry 
bulb  at  0.2  ppm.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiu«  of  the 
toxic  effects  caused  by  carboxin  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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Guideline  No. 


870.3100 


870.3200 


870.3465 


870.3700 


870.3700 


870.3800 


870.4100 


870.4200 


870.4300 


870.5100 


870.5375 


870.5385 


870.5385 


40213 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity  Data 


Study  Type 


90-Oay  oral  toxicity  in 
rats 


21/28-Day  dermal  toxicity 


90-Day  inhalation  toxicity 


Prenatal  developmental  in 
rats 


Prenatal  developmental  In 
rabbits 


Reproduction  and  fertility 
effects  in  rats 


Results 


NOAEL  =  finales:  not  identified;  Females:  10  mg/kg/day 

LOAEL  =  Males:  10  mg/kg/day  based  on  chronic  nephritis,  increased  urea  nitro- 
gen,  increased  creatinine;  Females:  40  mg/kg/day  based  on  chrgnic  nephritis 


Not  available 


Not  available 


Maternal 

NOAEL  =  10  mg/kg/day 

LOAEL  =  90  mg/kg/day  based  on  decreased  body  weights  and  body  weight  gain. 

decreased  food  consumption,  and  increased  hair  loss 
Developmental 
NOAEL  =  175  mg/kg/day 
LOAEL  =  not  identified 


Matemal 

NOAEL  =  75  mg/kg/day 

LOAEL  =  375  mg/kg/day  based  on  increased  abortions 

Developmental 

NOAEL  =  75  mg/kg/day 

LOAEL  =  375  mg/kg/day  based  on  increased  atxjrtions 


Chronic  toxicity  in  dogs 


Parental 

NOAEL  =  Males  and  Females:  1  mg/kg/day 

LOAEL  =  Males:  10  mg/kg/day  based  on  decreased  body  weight  gains  in  F,  par- 
ents, gross  and  histopathological  changes  in  kidneys;  Females:  15  mg/kg/day 
based  on  equivocal  histopathological  changes  in  kidneys 

Reproductive 

NOAEL  =  Males:  10  mg/kg/day;  Females:  15  mg/kg/day 

LOAEL  =  Males:  20  mg/kg/day;  Females:  30  mg/kg/day  based  on  decreased  fer- 
tility indices  for  F.b  parents  due  to  decreased  number  of  pregnancies  for  F^b 
generation 

Offspring 

NOAEL  =  Males:  10  mg/kg/day;  Females:  15  mg/kg/day 

LOAEL  =  Males:  20  mg/kg/day;  Females:  30  mg/kg/day  based  on  decreased  body 
weights  for  F;b  male  pups 


NOAEL  =  Males:  16  mg/kg/day;  Females:  1.3  mg/kg/day 

LOAEL  =  Males:  158  mg/kg/day  based  on  decreased  RBC,  hematocrit  and  hemo- 
globin, increased  MCH  and  MCV,  increased  alkaline  phosphatase  and  choles- 
terol, increased  liver  weights;  Females:  15  mg/kg/day  based  on  decreased  body 
weight  gains 


Carcinogenicity  in  mree 


Combined  chronic/car- 
cinogenicity  in  rats 


Bacterial  reverse  muta- 
tion assay  (Ames  test) 


NOAEL  =  Males:  752  mg/kg/day;  Females:  9  mg/kg/day 

LOAEL  =  Males:  not  identified;  Females:  451  mg/kg/day  based  on  increased  mor- 
tality 
Negative  for  carcinogenicity 


NOAEL  =  Males:  0.8  mg/kg/day;  Females:  1 .0  mg/kg/day 

LOAEL  =  Males:  9  mg/kg/day  based  on  decreased  body  weight  and  body  weight 
gain,  increased  urea  nitrogen  and  creatinine,  increased  water  consumption  and 
urine  volume,  decreased  urine  specific  gravity,  histopathological  changes  in  kid- 
neys; Females:  16  mg/kg/day  based  on  histopathological  changes  in  kidneys 

Negative  for  carcinogenicity 


In  vitro  mammalian  chro- 
mosome aberration 
(CHO  cells) 


In  vivo  mammalian  chro- 
mosome aberration  (rat 
tx)ne  marrow) 


In  vivo  mammalian  chro- 
mosome aberration  (rat 
bone  marrow) 


Negative  with  or  without  S-9  activation  at  5,000  ng/plate  and  less 


Negative  without  S-9  activation 

Positive  with  S-9  activation.  Highly  signifrcant  increases  in  chromosomal  aberra- 
tions at  several  toxic  dose  levels  ranging  from  400  to  1 ,400  ^g/mL. 


Negative  at  all  dose  levels  up  to  48-hours  post-dosing 

Study  is  unacceptable  due  to  lack  of  clinical  toxicity,  lack  of  a  multiple  dosing 
schedule,  and/or  lack  of  evidence  of  transport  to  target  tissue. 


Negative  at  all  dose  levels  tested. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity  Data— Continued 


Guideline  No. 


870.5385 


870.5450 


870.5550 


870.7485 


Study  Type 


In  vivo  mammalian  chro- 
mosome aberration  (rat 
bone  marrow) 


Dominant  lettial  assay  in 
rats 


UDS  in  primary  rat 
hepatocytes 


Metatx>lism  and  phar- 
macokinetics in  rats 


Results 


Positive.  Dose-related  statistically  significant  increased  percent  of  aberrant  cells  at 
>  191  mg/kg/day. 


Not  availat>le 


Positive.  Dose-dependent  positive  responses  were  observed  at  treatment  levels 
from  5.13  to  103  ng/mL  in  the  absence  of  moderate  to  severe  toxicity. 


Following  oral  treatment  of  rats  with  [phenyl-UL-C"»]  carboxin,  approximately  78.3- 
81.1%  and  77.0-81.5%  of  the  low  and  high  doses,  respectively,  were  recovered. 
Urine  was  the  major  route  of  excretion.  The  major  urinary  metabolites  were  4- 
acetamidophenol  and  its  glucuronide,  acetanilide,  and  hydroxylated  carboxin 
sulfoxkje. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  imknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  imique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposiu«  (MOE)  =  NOAEL/exposxu-e)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amoimt  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/ exposures)  is  calculated.  A 
sununary  of  the  toxicological  endpoints 
for  carboxin  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Carboxin  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 

Study  and  Toxicologk:al  Effects 

Acute  dietary  all  populations 

Acute  RfD  =  Not  required 

No  toxkx)logk;al  endpoint 
attributable  to  a  single 
exposure  was  identified 

None 

Chronc  dietary  all  populatkjns 

NOAEL=  0.8  mg/kg/day 
UF  =  100 

Chronk:  RfD  =  0.008  mg/ 
kg/day 

FQPA  SF  =  3 

cPAD  =  Chronk;  RfD/FQPA 
SF  =  0.00267  mg/kg/day 

Combined  chronk:/carcinogenicity  -  rat 
LOAEL  =  Males:  9  mg/kg/day  based  on  de- 
creased body  weight  and  body  weight  gain, 
increased  urea  nitrogen  and  creatinine,  in- 
creased water  consumption  and  urine  vol- 
ume,    decreased     urine    specify    gravity, 
histopathologk:al   changes   in   kidneys;    Fe- 
males:       16       mg/kg/day       based       on 
histopathologk:al  changes  in  kidneys 

Cancer  (oral,  dermal,  inhalation) 

not  likely  to  be  carcino- 
genk:  to  humans 

Negative  for  carcinogenk:ity 
in  rats  and  mce 

Combined  chronk:/carcinogenicity  -  rat  and  car- 
cinogenk:ity  -  mouse 

•The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additronal  safety  factor  retained  due  to  concerns  unkjue  to  the  FQPA. 
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C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
sstablished  (40  CFR  180.301)  for  the 
combined  residues  or  residues  of 
carboxin  and  its  sulfoxide  metabolite,  in 
or  on  a  variety  of  raw  agricultural 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  carboxin  and  its 
julfoxide  metabolite  in  food  as  follows: 
i.  Acute  exposure.  Acute  dietary. risk 
issessments  are  performed  for  a  food- 
ise  pesticide  if  a  toxicological  study  has 
ndicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  No  toxicological 
endpoint  attributable  to  a  single 
exposure  was  identified  in  the  available 
toxicology  studies  on  carboxin.  As  a 
result,  an  acute  endpoint  was  not 
identified  and  an  acute  dietary  exposiu^ 
assessment  was  not  performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
Dietary  Exposure  Evaluation  Model 
(DEEM)  analysis  evaluated  the 
individual  food  consimiption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(GSFn)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
chronic  dietary  exposure  analysis  was 
an  unrefined  assessment.  Tolerance 
level  residues  and  100%  crop  treated 
assumptions  were  used. 

iii.  Cancer.  Carboxin  was  classified  as 
"not  likely  to  be  carcinogenic  to 
humans."  Therefore  a  cancer  dietary 
exposiu^  assessment  was  not 
performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
carboxin  and  its  sulfoxide  metabolite  in 
drinking  water.  Because  the  Agency 
does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  carboxin  and  its 
sulfoxide  metabolite. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS).  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  Screening  Concentrations  in 
Ground  Water  (SGI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water,  EPA  will  use  FIRST  (a  tier  1 


model)  before  using  PRZM/EXAMS  (a 
tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximiun  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  imlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered . 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparisons  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  carboxin  and 
its  sulfoxide  metabolite,  they  are  further 
discussed  in  the  aggregate  risk  sections 
in  Unit  E. 

Based  on  the  FIRST  and  SGI-GROW 
models,  the  EECs  of  carboxin  and  its 
sulfoxide  metabolite  for  acute  exposures 
are  estimated  to  be  29.6  parts  per  billion 
(ppb)  for  surface  water  and  0.09  ppb  for 
ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  0.63  ppb 
for  surface  water  and  0.09  ppb  for 
groimd  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lavra  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  Carboxin 
is  not  registered  for  use  on  any  sites  that 
would  result  in  residential  exposiore. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 


information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
carboxin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cimiulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
carboxin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  carboxin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26. 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDGA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  mai;gin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  developmental  toxicity  and 
reproduction  studies  performed  v\rith 
carboxin  did  not  indicate  evidence  for 
enhanced  susceptibility  to  the  fetuses/ 
offspring  of  rats  or  rabbits.  Neither 
quantitative  nor  qualitative  increased 
susceptibility  was  observed  in  the 
developmental  toxicity  study  in  rats,  the 
developmental  toxicity  study  in  rabbits, 
or  the  2-generation  reproduction 
toxicity  study  in  rats.  In  none  of  the 
toxicity  studies  on  carboxin  was  there 
any  toxicologically  significant  evidence 
of  treatment-related  neurotoxicity.  A 
developmental  neurotoxicity  study  in 
rats  is  not  required.  There  is.  however, 

a  concern  for  possible  germinal  cell 
toxicity. 

In  genotoxicity  studies,  carboxin 
demonstrated  clear  evidence  of 
clastogenic  potential.  It  was  also  noted 
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that  in  the  2-generation  reproduction 
study  in  rats,  treatment-related 
decreased  fertility  indices  for  the  Fib 
male  and  female  parents  (due  to  a 
decreased  number  of  pregnemcies  for  the 
Fib  generation)  were  observed.  Based  on 
these  considerations,  the  registrant  will 
be  required  to  submit  a  germinal  cell 
assay,  specifically  a  dominant  lethal 
assay  in  rats,  to  the  Agency  in  order  to 
evaluate  possible  interaction  between 
carboxin  and  germinal  cell  targets. 
3.  Conclusion.  Based  upon  clear 
evidence  of  clastogenic  activity  and  the 
requirement  for  a  dominant  lethal  study, 
EPA  concluded  that  a  FQPA  safety 
factor  of  3X  is  appropriate  for  this  risk 
assessment.  The  safety  factor  of  lOX  was 
reduced  to  3X  because:  (1)  There  is  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  Jii  utero  and/ or  postnatal  exposure; 
(2)  a  developmental  neurotoxicity  study 
is  not  required;  (3)  the  dietary  (food  and 
drinking  water)  exposure  assessments 
will  not  imderestimate  the  potential  for 
exposures  to  infants  and  children;  and 
(4)  there  are  no  registered  residential 
uses  for  carboxin. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLCX^s  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 


regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposiu«)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  soiirces  of 


exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  \yater  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futvue,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  No  toxicological . 
endpoint  attributable  to  a  single 
exposure  was  identified  in  the  available 
toxicology  studies  on  carboxin.  As  a 
result,  carboxin  is  not  expected  to  pose 
an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for    • 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  carboxin  and  its 
sulfoxide  metabolite  from  food  will 
utilize  41%  of  the  cPAD  for  die  U.S. 
population  and  92%  of  the  cPAD  for 
children  1-6  years,  the  most  highly 
exposed  population.  There  are  no 
residential  uses  for  carboxin.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  carboxin  and  its 
sulfoxide  metabolite  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD.  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Carboxin  and  its  sulfoxide 

metabolite 


Population  Subgroup 


U.S.  populations 


Children  1  •€  years 


cPAD  mg/ 
kg/day 


0.00267 


0.00267 


%cPAD 
(Food) 


41 


92 


Surface 

Water  EEC 

(PPb) 


0.63 


0.63 


Ground 

Water  EEC 

(PPb) 


0.09 


O09 


Chronic 

DWLOC 

(PPb) 


56 


3.  Short-term  and  intermediate-term 
risk.  Both  short-term  aggregate  exposure 
and  intermediate-term  aggregate 
exposure  take  into  account  residential 
exposiue  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level).  Carboxin  is 
not  registered  for  use  on  any  sites  that 
woiUd  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern  as  described  in  Table  3  above. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Carboxin  was  classified  as 
"not  likely  to  be  carcinogenic  to 


humans."  Therefore,  carboxin  is  not 
expected  to  pose  a  cancer  risk. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and^children 
from  aggregate  exposiue  to  residues  of 
carboxin  and  its  sulfoxide  metabolite. 

rv.  Other  Considerations 

A.  Endocrine  Disruptor  Effects 

FQPA  requires  EPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts  or  inactive 
ingredients)  "may  have  an  effect  in 


humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine  effect. 
..."  EPA  has  been  working  with 
interested  stakeholders  to  develop  a 
screening  and  testing  program  as  well  as 
a  priority  setting  scheme.  In  the 
available  toxicity  studies  for  carboxin, 
there  is  no  evidence  of  endocrine 
disruptor  effects.  When  appropriate 
screening  and/or  testing  protocols  being 
considered  under  the  Agency's 
Endocrine  Disruptor  Screening  Program 
have  been  developed,  carboxin  may  be 
subjected  to  further  screening  and/or 
testing  to  better  characterize  effects 
related  to  endocrine  disruption. 
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B.  Analytical  Enforcement  Methodology 

The  current  available  enforcement 
methods  for  tolerances  of  the  combined 
residues  of  carboxin  and  its  carboxin 
sulfoxide  metabolite  are  described  in 
the  Pesticide  Analytical  Manual  (PAM) 
Vol.  n.  Method  I  is  a  colorimetric 
method  which  is  used  for  determination 
of  residues  in  or  on  com,  peanuts,  rice, 
rice  straw,  sorghum,  soybeans,  eggs, 
meat,  and  milk.  Method  II  and  its 
modification.  Method  A,  are  GLC 
methods  which  are  used  for  wheat,  oats, 
barley,  peanuts,  peanut  oil  and  meal, 
sorghimi,  cottonseed,  and  cottonseed  oil 
and  meal.  Adequate  recovery  data  were 
submitted  to  validate  the  methods  used 
in  the  dry  bulb  onion  field  trials.  Onions 
were  anadyzed  by  a  modified  version  of 
Method  n  wherein  carboxin  and  its 
metabolite  are  hydrolyzed  to  aniline, 
which  was  determined  by  GC/ECD. 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Francis  Griffith. 
Analytical  Chemistry  Branch, 
Envfronmental  Science  Center,  U.S. 
Envfronmental  Protection  Agency,  701 
Mapes  Road,  Fort  George  G.  Meade.  MD 
20755-5350;  telephone  number:  (410) 
305-2905;  e-mail  address: 
griffith.francis@epa.gov. 

C.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  residue  levels  for 
carboxin  in/on  onion  seed.  As  a  result, 
harmonization  of  tolerances  is  not  an 
issue. 

D.  Conditions 

Submission  of  a  dominaint  lethal  assay 
in  rats  will  be  required  as  a  condition 
of  registration  due  to  the  evidence  of 
clastogenic  potential  for  carboxin  and 
its  potential  effect  on  male  germinal 
cells. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  carboxin,  (5,6- 
dihydro-2-methyl-iV-phenyl-l  ,4- 
oxathiin-3-carboxamide)  and  its 
metabolite  5 ,6-dihydro-3-carboxanilide- 
2-methyl-l  ,4-oxathiin-4-oxide 
(calculated  as  carboxin)  (from  treatment 
of  seed  prior  to  planting)  in  or  on  onion, 
dry  bulb  at  0.2  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
r^idatiori  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 


Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regidation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regiUation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
OPP-2002-0028  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  12,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  176.27).  friformation  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  Uie 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu-  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 


CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim©epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to"  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu-  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  nimiber 
OPP-2002-0028,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460.  hi  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
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that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  reisolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
die  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  diese  types 
of  actions  from  review  under  Executive 
Order  12866.  entitied  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4.  1993).  Because  this  rule  has 
been  exempted  bom  review  imder 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pvirsuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 


require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regxdatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitied 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regidatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  (Drder  13175,  entitied 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications,"  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regxdations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 


Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  31,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.301  is  amended  by 
alphabetically  adding  an  entry  for  the 
commodity  "Onion,  dry  bulb"  to  the 
table  in  paragraph  (a);  removing  the  text 
in  paragraph  (b);  and  reserving 
paragraph  (b)  with  a  heading  to  read  as 
follows: 

§  1 80.301    Carboxin;  tolerances  for 
residues. 

(a)  *        *        * 
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Commodity 


Onion,  dry  bulb 


Paris  per  million 


0.2 


0^]  Section  18  emergency  exemptions. 
Rleserved] 

^        *        *        *        » 

[FR  Doc.  02-14769  Filed  6-11-02;  8:45  am] 
aiUJNO  CODE  6a6»-5»-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0063;  FRL-7180-5] 

Trtflumlzole;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  the  combined  residues  of 
triflumizole,  l-(l-((4-chloro-2- 
(d-ifluoromethyl)phenyl)imino)-2- 
propoxyethyl)-lH-imidazole)  and  its 
metabolites  containing  the  4-chloro-2- 
trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound  in  or 
on  cucurbit  vegetables,  strawberries, 
sweet  cherries,  and  tart  cherries. 
Uniroyal  Chemical  Company  requested 
these  tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
In  addition,  this  regulatory  action  is  part 
of  the  tolerance  reassessment 
requirements  of  section  408(q)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  21  U.S.C.  346a(q),  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996.  By  law,  EPA  is  required 
to  reassess  66%  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002,  or  about  6,400  tolerances.  This 
regulatory  action  will  count  for  26 
reassessments  toward  the  August  2002 
deadline. 

DATES:  This  regulation  is  effective  June 
12,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2002-0063,  must  be 
received  on  or  before  August  12,  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0063  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 


308-9354;  e-mail  address: " 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


NAICS 
codes 


111 
112 
311 

32532 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Adfiitional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient.  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  tiiis 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the  " 
Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Titie_40/40cfrl80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directiy  to  the  guidelines  at  http:// 


www.epa.gov/opptsfrs/home/ 
gmdelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0063.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  July  6,  2001 
(66  FR  35623)  (FRL-6790-1).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Uw  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP)  by  Uniroyal  Chemical 
Company,  74  Amity  Road.  Bethany,  CT 
06525.  This  notice  included  a  summary 
of  the  petitions  prepared  by  Uniroyal 
Chemical  Company,  the  registrant. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.476  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
triflumizole,  l-(l-{(4-chloro-2- 
(trifluoromethyl)phenyl)imino)-2- 
propoxyethyl)-lH-imidazole),  in  or  on 
food  commodities  as  follows: 

1.  PP  1F6297  proposed  die 
establishment  of  tolerances  for 
strawberries  at  2.0  parts  per  million 
(ppm). 

2.  PP  0F6077  proposed  die 
establishment  of  tolerances  for  the 
cucurbit  crop  group  at  0.5  ppm. 

3.  PP  8F4938  proposed  the 
establishment  of  tolerances  for  cherries 
at  2.0  ppm. 

Section  408(b)(2)(A)(i)  of  die  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
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mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  dirinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  nimiber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 


further  disciflfsion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposiue,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
combined  residues  of  triflumizole  and 
its  metabolites  containing  4-chloro-2- 
trifluoromethylaniline  moiety, 
expressed  as  the  parent  on  cucurbit 
vegetables,  strawberries,  and  cherries  at 


0.5  ppm,  2.0  ppm,  and  1.5  ppm, 
respectively.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  triflumizole  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.3100 


870.3100 


Study  Type 


90-Day  oral  toxicity  rodents  (rat) 


90-Day  oral  toxicity  rodents  (mouse) 


870.3200 


21/28-Day  dermal  toxicity  (rat) 


Results 


NOAEL  =  Males:  15.3  mg/kg/day;  Females:  17.2  mg/kg/ 
day 

LOAEL  =  Males:  176.5  mg/kg/day;  Females:  217.9  mg/kg/ 
day  based  on  Increased  kidney  and  liver  weights  and 
the  accumulation  of  fat  droplets  in  the  liver. 


NOAEL  =  Males:  33.1  mg/kg/day;  Females:  42.6  mg/kg/ 

day 
LOAEL  =  Males:  380.7  mg/kg/day;  Females  466.2  mg/kg/ 

day  based  on  reduced  gro<Mh. 


NOAEL  21,000  mg/kg/day 
LOAEL  =  not  identified 


870.3700 


870.3700 


Prenatal  developmental  in  rodents  (rat) 


Prenatal  developmental 
(rabbit) 


Maternal 

NOAEL  =  10  mg/kg/day 

LOAEL  =  35  mg/kg/day  based  on  decreased  body  weight 
gain  and  food  consumption,  and  increased  placental, 
spleen  and  liver  weights. 

Developmental 

NOAEL  =  10  mg/kg/day 

LOAEL  =  35  mg/kg/day  based  on  decreased  numbers  of 
viable  fetuses,  increased  dead  or  resorbed  fetuses,  in- 
creased numbers  of  late  resorptions,  decreased  fetal 
body  weight,  and  increased  incklences  of  cervical  ribs. 


in  nonrodents    Matemal 

NOAEL  =  50  mg/kg/day 

LOAEL  =  100  mg/kg/day  based  on  decreased  body  weight 
gains,  food  consumption,  and  placental  weights. 

Developmental 

NOAEL  =  50  mg/kg/day 

LOAEL  =  100  mg/kg/day  based  on  decreased  24-hour  sur- 
vival, decreased  placental  weights,  and  increased  fetal 
and  litter  incidences  of  lumbar  ribs. 
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Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.3800 


Study  Type 


Reproduction  and  fertility  effects  (rat) 


870.3800 


Reproduction  and  fertility  effects  (rat) 


870.4100 


Chronic  toxicity  nonrodents  (dog) 


670.4200 


870.4300 


870.5100 


Carcinogenicity  (mouse) 


Combined  chronic/oncogenicity  (rat) 


Bacterial  reverse  mutation 


870.5100 


870.5375 


870.5395 


870.5500 


Bacterial  reverse  mutation 


Results 


Parental/Systemic 

NOAEL  =  8.5  mg/kg/day 

LOAEL  =  21  mg/kg/day  based  on  decreased  body  weight 
and  overall  body  weight  gam,  increased  relative  liver 
weights,  and  increased  mortality  in  females. 

Reproductive 

NOAEL  =  not  identified 

LOAEL  =  3.5  mg/kg/day  based  on  increased  gestation 
length  in  P. 

Offspring 

NOAEL  =  8.5  mg/kg/day 

LOAEL  =  21  mg/kg/day  based  on  decreased  pup  body 
weight,  sun/ival  indices,  and  litter  sizes  and  a  slight  in- 
creased incidence  of  hydronephrosis  in  F|.  pups. 


Parental/Systemic 

NOAEL  =  8.5  mg/kg/day 

LOAEL  =  not  established 

Reproductive 

NOAEL  =  1 .5  mg/kg/day 

LOAEL  =  3.5  mg/kg/day  based  on  t>ased  on  increased 
gestation  length  in  dams  of  the  F,.  interval. 

Offspring 

NOAEL  =  3.5  mg/kg/day 

LOAEL  =  8.5  mg/kg/day  based  on  decreased  pup  weights, 
survival  indices,  and  litter  sizes  in  both  F,  litters,  re- 
duced litter  size  in  the  F,.  litter,  increased  total-litter 
mortality  in  the  F,.  Htter,  and  developmental  effects  in 
the  Fih  and  F;h  progeny. 


NOAEL  =  Males:  10.00  mg/kg/day;  Females:  10.69  mg/kg/ 
day 

LOAEL  =  Males:  34.10  mg/kg/day;  Females  35.17  mg/kg/ 
day  based  on  increased  alkaline  phosphatase  activity 
and  a  mild,  macrocytic  anemia  in  males.  Increased  ab- 
solute and  relative  liver  weights  in  both  sexes,  and  on 
macroscopic  findings  in  the  liver  of  both  sexes. 


NOAEL 

day 
LOAEL  =  Males:  67.4  mg/kg/day;  Females:  86  1 

day  based  on  microscopic  lesions  of  the  Jiver. 
No  evidence  of  carcinogenicity 


Males:  16.2  mg/kg/day;  Females:  21.7  mg/kg/ 

mg/kg/ 


<3.5-3.7  mg/kg/day;  Females:  <4.5-4.6 


NOAEL  =  Males: 

mg/kg/day 
LOAEL  =  Males:  3.5-3.7  mg/kg/day:  Females:  4.5-4.6  nf>g/ 

kg/day  based  on  liver  toxicity  (eosinophilic  foci  in  male 

rats  and  tatty  vacuolation  and  Inflammation  and  necrosis 

in  female  rats). 
No  evidence  of  carcinogenicity. 


Negative  with  or  without  S9  activation  at  5,000  ng/plate 
and  less.. 


In     vitro     mammalian     chromosome 
abberation  (CHL) 


Negative  with  or  without  S9  activation  at  8,000  ng/plate 
and  less. 


Negative  with  or  without  S9. 


In     vitro     mammalian     cytogenetics 
(mouse  bone  marrow) 


DNA  damage/repair  REC  assay 


Negative.  Not  clastogenic  for  the  production  of  mk:ronuclei 
In  bone  man-ow  polychromatic  erythrocytes  in  mice  at 
single  oral  doses  up  to  1 ,600  mg/kg. 


Negative.  No  evidence  of  DNA  damage  up  to  24,000  mg/ 
disk. 

Study  is  unacceptable  because  a  metabolic  activation  sys- 
tem was  not  used. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.5550 


870.6200 


870.6200 


870.7485 


Study  Type 


UDS  in  primary  rat  hepatocytes 


Acute  neurotoxicity  screening  battery 


Subchronic  neurotoxicity  screening  bat- 
tery 


Metabolism  and  pharmacokinetics  (rat) 


870.7485 


Results 


Negative.  No  evidence  of  unscheduled  DNA  synthesis  up 
to  cytotoxic  concentrations. 


Data  gap 


Data  gap 


Metabolism  and  pharmacokinetics  (rat) 


Following  oral  treatment  of  rats  with  [phenyl-U-'^K^l-NF- 
114,  no  sex-related  differences  were  observed  in  ab- 
sorption, metabolism,  distribution  or  excretion.  Maximum 
concentrations  of  radioactivity  in  plasma  were  attained 
within  1  hour  of  dosing  in  both  sexes.  Low  levels  of  ra- 
dioactivity were  detectable  in  all  tissue,  organ,  and  blood 
samples.  Radioactivity  in  urine  accounted  for  69.5- 
74.4%  of  the  dose  and  feces  accounted  tor  21.7-21.9% 
of  the  dose.  Based  on  themetabolite  profile,  the  metabo- 
lism in  rats  primarily  involves  oxidation  to  FM-8-1  and 
FA-1-5,  followed  by  sulfation  and  glucuronidation. 


Special  studies 


Hepatic  enzyme  induction 


Following  oral  treatment  of  rats  with  [phenyl-U-''»C]-NF- 
114,  approximately  93.8-100.6%  of  the  administered 
dose  was  recovered.  Urine  was  the  major  route  of  ex- 
cretion. Low  levels  of  radioactivity  were  detectable  in  all 
tissue,  organ,  and  blood  samples  collected  2  days  (10 
mg/kg  group)  or  4  days  (300  mg/kg  group)  post-dose 
with  tissue  concentrations  generally  higher  in  males  than 
females.  The  metabolite  profile  in  the  excreta  was  quan- 
titatively and  qualitatively  similar  tietween  the  sexes  and 
dose  groups.  Based  on  the  metabolite  profile,  the  bio- 
transfomiation  of  NF-114  in  rats  primarily  involved  oxida- 
tion of  parent  to  FM-8-1  and  FA-1-5,  followed  by  con- 
jugation yielding  sulfate  and  glucuronk:  acid  conjugates. 


The  study  provides  evidence  that  triflumizole  induces  he- 
patic microsomal  enzymes  when  administered  orally. 
However,  no  correlation  between  the  increased  enzyme 
activities  and  hepatic  lesions  observed  following  chronte 
administration  was  made  since  no  histopathology  was 
performed. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  imcertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intraspecies  differences.  Due  to  the  lack 
of  an  acute  neurotoxicity  study  and  a 
subchronic  neurotoxicity  study,  the 
Agency  has  applied  an  additional  3X 
imcertainty  factor  to  this  assessment  to 


accoimt  for  an  incomplete  toxicology 
data  base. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied  • 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 


exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  lO*-  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE^ancer  =  point 
of  departure/exposures)  is  calculated.  A 
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tummary  of  the  toxicological  endpoints 
or  triflumizole  used  for  human  risk 


assessment  is  showrn  in  the  following 
Table  2: 


TABLE  2.-SUMMARY  OF  TOXICOLOGICAL  DOSE  AND  ENDPOINTS  FOR  TRIFLUMIZOLE  FOR  USE  IN  HUMAN  RiSK 

Assessment 


fxposure  Scenario 


Acute  dietary  females  13-50 
years  of  age 


Acute  dietary  general  population 
including  infants  and  children 


Dose  Used  in  Risk  Assess- 
ment, UF 


NOAEL  =  10  mg/kg/day 
UF  =  3X 

Acute  RfD  =  0.03  mg/kg/ 
day 


Special  FQPA  SF*  and 

Level  of  Concern  for  Risk 

Assessment 


Special  FQPA  SF  =  IX 
aPAD  =  acute  RfD/FQPA 
SF  =  0.03  mg/kg/day 


Study  and  Toxicological  Effects 


Developmental  Toxicity  Study  -  Rat 

Developmental 

LOAEL  =  35  mg/kg/day  based  on  decreased 
numbers  of  viable  fetuses,  increased  dead  or 
resort)ed  fetuses,  increased  numbers  of  late 
resorptions,  decreased  fetal  body  weight, 
and  increased  incidences  of  cervk»l  ribs. 


Chronk:  dietary  all  populations 


No  acute  dietary  endpoint  of  concem  was  chosen  for  the  general  population  (including  infants  and  chil- 
dren). 


Short-term  oral  (1-30  days) 
(Residential) 


Intermediate-term  oral  (1-6 

months) 
(Residential) 


NOAEL  =  1.5  mg/kg/day 
UF  =  3X 

Chronic  RfD  =  0.005  mg/ 
kg/day 


oral  NOAEL=  8.5  mg/kg/ 
day 


oral  NOAEL=  8.5  mg/kg/ 
day 


Short-term  dermal  (1-30  days) 
(Residential) 


Intermediate-  and  long-term  der- 
mal (1-6  months  and  6-month 
or  longer) 

(Residential) 


Short-tenn  inhalation  (1-30 

days) 
(Residential) 


Special  FQPA  SF  =  IX 
cPAD  =  chronic  RfD/FQPA 
SF  =  0.005  mg/kg/day 


LOC  for  MOE  =  300  (in- 
cludes the  total  FQPA 
SF) 


Multi-generation  Reproduction  Study  -  Rat 
Reproductive 

LOAEL  =  3.5  mg/kg/day  based  on  increased 
gestation  length  in  dams  of  the  F,.  interval. 


oral  NOAEL  =  8.5  mg/kg/ 

day 
(dermal  absorption  rate  = 

3.5%) 


oral  study 

NOAEL=  1 .5  mg/kg/day 
(dermal  absorption  rate : 
3.5%) 


Intennediate-  and  long-term  in- 
halation (1-6  months  and  6- 
month  or  longer) 

(Residential) 


Cancer  (oral,  dermal,  inhalation) 


oral  NOAEL=  8.5  mg/kg/ 

day 
(inhalation  absorption  rate 

=  100%) 


LOC  for  MOE  =  300  (in- 
cludes the  total  FQPA 
SF) 


LOC  for  MOE  =  300  (in- 
cludes the  total  FQPA 
SF) 


LOC  for  MOE  =  300  (in- 
cludes the  total  FQPA 
SF) 


Multi-generation  Reproduction  Study  -  Rat 
LOAEL  =  21  nf>g/kg/day,  based  on  decreased 
body  weight  gain  in  pups  during  lactatk)n. 


Multi-generation  Reproduction  Study  -  Rat 
LOAEL  =  21  mg/kg/day,  based  on  decreased 
body  weight  gain  In  pups  during  lactatkxi 
and  decreased  body  weight  and  body  weight 
gain  in  parental  animals. 


Multi-generation  Reproduction  Study  -  Rat 
LOAEL  =  21  mg/kg/day,  based  on  decreased 
body  weight  gain  in  pups  during  lactation 


LOC  for  MOE  =  300  (in- 
cludes the  total  FQPA 
SF) 


Multi-generation  Reproduction  Study  -  Rat 
LOAEL  =  3.5  mg/kg/day  based  on  increased 
gestation  length  in  the  dams  of  the  Fj.  inter- 
val. 


oral  study 

NOAEL=  1 .5  mg/kg/day 
(inhalation  absorption  rate 
=  100%) 


evidence  for  non-carcino- 
genicity  for  humans 


LOC  for  MOE  =  300  (in- 
cludes the  total  FQPA 
SF) 


Not  applicable 


Multi-generation  Reproduction  Study  -  Rat 
LOAEL  =  21  mg/kg/day,  based  on  decreased 
body  weight  gain  in  pups  during  lactatk)n. 


Multi-generation  Reproduction  Study  -  Rat 
LOAEL  =  3.5  mg/kg/day  based  on  Increased 
gestation  length  in  the  dams  of  the  Fj,  inter- 
val. 


Combined  Chronk: 
Toxicity/Carcinogenicity  Study  -  Rat 
Carcinogenicity  Study  -  Mouse 
No  evidence  of  carcinogenk:ity  in  rats  and 
mice. 


,0 j^  ss5i^?A'sig^o^°^*j?a^rsS?5/&^i  i,»sr.i,»^^^^ 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.476)  for  the 
combined  residues  of  triflumizole,  1-(1- 
((4-chloro-2- 

(trifluoromethyl)phenyl)imino)-2T 
propoxyethyl)-lH-imidazole)  and  its 
metabolites  containing  the  4-chloro-2- 


trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound,  in 
or  on  a  variety  of  raw  agricultural 
commodities.  The  tolerance  expression 
for  meat,  milk  and  poultry  commodities 
also  include  residues  of  the  metabolite 
4-chloro-2-hydroxy-6- 
trifluoromethylaniline  sulfate.  Risk 
assessments  were  conducted  by  EPA  to 


assess  dietary  exposures  from 
triflumizole  and  its  metabolites  in  food 
as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
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Exposure  Evaluation  Model  (DEEM) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USD  A  1989-1992 
nationwride  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
acciunulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assiunptions  were  made  for  the  acute 
exposure  assessments:  A  conservative, 
unrefined  Tier  1  acute  dietary  exposure 
assessment  was  conducted  for  females 
13-50  years  old  using  tolerance  level 
residues  and  modified  DEEM  processing 
factors  for  apples  and  grapes,  based  on 
the  results  of  previously  submitted 
processing  studies.  The  Agency 
assumed  100%  crop  treatment  for  all 
other  registered  and  proposed 
triflumizole  food  uses. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
(DEEM)  analysis  evaluated  the 
individual  food  consimiption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  A  partially 
refined.  Tier  3  chronic  dietary 
assessment  was  conducted  for  the 
general  U.S.  population  and  all 
population  subgroups  (including  infants 
and  children)  using  anticipated 
residues,  modified  DEEM  processing 
factors  for  apples  and  grapes  based  on 
the  results  of  previously  submitted 
processing  studies,  and  average 
weighted  percent  crop  treated 
information  for  apples,  grapes,  and 
pears. 

iii.  Cancer.  Triflumizole  is  classified 
as  a  "Group  E"  (evidence  of  non- 
carcinogenicity  in  hiunans)  chemical 
based  on  adequate  studies  in  two 
species  of  animal.  Therefore,  a  cancer 
dietary  exposure  assessment  was  not 
performed. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measiued  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  fi'ame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  Data  Call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 


years  from  the  date  of  issuance  of  this 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposiue  estimate 
does  not  understate  exposiwe  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows.  In  conducting  its  chronic 
dietary  risk  assessment,  EPA  utilized 
PCT  data  for  the  registered  uses  on 
grapes,  apples,  and  pears.  EPA  based 
these  assumptions  on  use  data  for  the 
period  1996  to  1997  and  1998  to  1999. 
For  all  other  registered  uses  as  well  as 
the  new  uses  (cuciu-bits,  strawberries, 
and  cherries),  EPA  assumed  that  100% 
of  the  U.S.  crop  would  be  treated  with 
triflumizole. 

The  Agency  believes  that  the  three 
conditions  listed  in  Unit  III.C.  have  been 
met.  With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
imderestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposing  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposing 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposiue.  The  Agency  is 


reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consimiption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consimiption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
triflumizole  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
triflumizole  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
triflumizole. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS).  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  Screening  Concentrations  in 
Ground  Water  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
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coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  triflumizole, 
they  are  further  discussed  in  the 
agaegate  risk  sections  in  Unit  III.E. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  EECs  of  triflumizole  for 
acute  exposures  are  estimated  to  be  191 
parts  per  billion  (ppb)  for  surface  water 
and  0.12  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are      ' 
estimated  to  be  40  ppb  for  surface  water 
and  0.12  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g..  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 
Triflumizole  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Commercial  applicators 
may  treat  "woody"  ornamental  species, 
such  as  trees,  shrubs,  and  vines  with 
triflumizole  products.  There  are  no 
proposed  or  registered  uses  for 
triflumizole  on  turf  or  lawns.  EPA 
believes  that  residential,  post- 
application,  re-entry  exposures  from 
these  use  sites  are  not  probable  and. 
therefore,  no  residential  exposure 
assessment  has  been  conducted. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
triflumizole  has  a  common  mechanism 
(rf  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 


for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
triflumizole  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  triflumizole  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  qualitative  evidence  of 
increased  susceptibility  demonstrated  in 
the  oral  prenatal  developmental  toxicity 
studies  in  rats.  Developmental  toxicity 
resulted  in  fetal  death  as  compared  to 
maternal  toxicity  which  included 
decreases  in  body  weight  gain  and  food 
consumption  and  increases  in  placental, 
spleen  and  liver  weights  at  the  same 
dosages. 

No  quantitative  or  qualitative 
evidence  of  increased  susceptibility  was 
demonstrated  in  the  prenatal 
developmental  toxicity  studies  in 
rabbits  or  the  multi-generation 
reproduction  studies  in  rats.  In  the 
rabbit  developmental  studies,  24-hour 
fetal  survival  was  decreased  at  the 
highest  dose  tested.  This  endpoint  is  not 
a  recommended  guideline  parameter 
and  is  generally  believed  to  have  limited 
value  in  the  assessment  of  development 
toxicity;  rather,  it  is  more  an  indicator 
of  fetal  endurance  in  the  absence  of 
critical  maternal  care,  following  removal 
from  the  uterus.  The  Hazard 
Identification  Assessment  Review 
Committee  did  not  consider  this  effect 
to  be  a  measurement  of  treatment- 
related  effects  on  fetal  viability  and, 
thus,  did  not  consider  it  to  be  relevant 


to  the  assessment  of  fetal  susceptibility. 
There  was  no  evidence  of  quantitative 
or  qualitative  susceptibility  in  the  2- 
generation  reproduction  study  in  rats.  In 
that  study,  increased  gestation  length 
was  observed  at  the  study  LOAEL.  In 
rats,  this  alteration  in  normal 
reproductive  function  can  result  in 
equally  adverse  consequences  (i.e.. 
mortality)  in  both  dams  and  offspring. 

3.  Conclusion.  The  Agency  has 
determined  that  a  FQPA  safety  factor  of 
3X  was  safe  for  infants  and  children 
based  upon  the  following 
considerations:  (1)  There  was  no 
quantitative  or  qualitative  evidence  of 
increased  susceptibility  in  the  rabbit 
fetuses  following  in  utero  exposure  or 
the  rat  following  prenatal  and  postnatal 
exposure;  (2)  while  there  was  evidence 
of  qualitative  susceptibility  in  the 
developmental  rat  study,  there  are  no 
residual  uncertainties,  and  the  use  of 
the  developmental  NOAEL  and  the 
endpoint  for  the  acute  RfD  for  females 
13-50  is  protective  of  the  prenatal 
toxicity  following  an  acute  dietary 
exposure;  (3)  while  the  toxicological 
data  base  is  incomplete  due  to  the  lack 
of  acute  and  subchronic  neurotoxicity 
studies,  the  additional  safety  factor  3X 
is  applied  for  acute  and  chronic  dietary 
risk  assessments  to  account  for  this 
uncertainty;  and  (4)  in  the  exposure  data 
base,  there  are  no  residual  uncertainties 
identified.  The  drinking  water  exposure 
assessments  incorporate  conservative 
(Tier  I)  assumptions,  and  there  are  no 
residential  exposures  anticipated  with 
the  use  of  this  chemical.  The  FQPA 
safety  factor  of  3X  was  found  to  be 
adequate  based  upon  the  following 
factors:  (1)  In  the  acute  studies,  clinical 
signs  were  seen  at  very  high  doses 
which  resolved  within  24  hours  and  no 
treatment-related  effects  were  seen  in 
the  surviving  animals;  (2)  in  the  chronic 
study,  cholinesterase  inhibition  was 
seen  during  the  first  year,  but  not  in  a 
consistent  maimer;  while  plasma 
inhibition  was  seen  in  both  sexes, 
erythrocyte  was  inhibited  in  males  but 
not  in  females  at  the  highest  dose  tested, 
no  inhibition  of  brain  cholinesterase 
activity  was  seen  in  either  sex  at  any 
dose  level;  (3)  there  was  no  evidence  of 
neurotoxicity  in  the  subchronic  studies 
in  mice  or  rats;  (4)  there  was  no 
evidence  of  neuropathology  in  the  data 
base;  and  (5)  the  doses  used  in  risk 
assessments  are  significantly  lower  than 
the  doses  that  induce  the  clinical  signs 
following  acute  exposure  or 
cholinesterase  inhibition  following 
repeated  exposures. 
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E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  -*■  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 


as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (aduh  female), 
and  lL/10  kg  (child).  Defauh  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposing  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groimd  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposine  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 


pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  triflumizole  will 
occupy  19%  of  the  aPAD  for  females  13 
years  and  older.  No  acute  dietary 
endpoint  was  selected  by  EPA  for  the 
general  U.S.  population,  including 
infants  and  children.  Therefore,  an 
acute  dietary  exposure  assessment  was 
not  performed  for  these  population 
subgroups.  In  addition,  diere  is 
potential  for  acute  dietary  exposure  to 
triflumizole  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Triflumizole 


Population  Sut)group 


Females,  13-50  years 


aPAD  (mg/ 
kg) 


0.03 


%aPAO 
(Food) 


19 


Surface 

Water  EEC 

(PPb) 


191 


Ground 

Water  EEC 

(PPb) 


0.12 


Acute 

DWLOC 

(PPb) 


710 


2.  Chronic  risk.  Using  the  expostire 
assimiptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  triflumizole  from  food 
will  utilize  18%  of  the  cPAD  for  the 
U.S.  population  and  all  popiUation 
subgroups.  The  most  highly  exposed 


subpopulation  is  children  1-6  years  old 
at  18%  of  the  cP AD.  There  are  no 
residential  uses  for  triflumizole  that 
result  in  chronic  residential  exposure  to 
triflumizole.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
triflumizole  in  drinking  water.  After 


calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expeot  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  Assessmei^  for  Chronic  (Non-Cancer)  Exposure  to  Triflumizole 


Population  Sut)group 

cPADmg/ 
kg/day 

%cPAD 
(Food) 

Surlace 

Water  EEC 

(PPb) 

1 

Ground 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PPb) 

U.S.  population 

0.005 

8 

40 

0.12 

160 

AH  infants.  <1  year  old 

0.005 

11 

40 

0.12 

45 

Children,  1-6  years  old 

0.005 

18 

40 

0.12 

41 

3.  Short-term  and  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposure  assessments  take 
into  account  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  backgroimd 
exposure  level). 

For  triflxmiizole,  the  Agency  did  not 
perform  short-term  or  intermediate-term 
assessments  because  there  are  ciurently 
no  registered  or  proposed  uses  for 
homeowner  application  and  residential 


post-application  exposures  are  expected 
to  be  n^igible. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Since  triflumizole  has  been 
determined  to  not  be  carcinogenic,  it  is 
not  expected  to  pose  a  cancer  risk. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
popiUation,  and  to  infants  and  children 


from  aggregate  exposure  to  trifliunizole 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Suitable  methods  are  available  for 
collecting  data  on  residues  of 
triflumizole  and  its  metabolites.  For 
cucurbits,  the  Agency  has  determined 
that  the  GC/nitrogen/phosphorus 
detector  (NPD)  method  (Uniroyal 
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Method  CRM-3-96)  is  adequate  for 
collecting  data  on  residues  of 
triflumizole  and  its  metabolites.  For 
strawberries,  the  GC/MSD  (Morse 
Method  METH-115,  Revision  #2)  is 
adequate  for  collecting  data  on  residues 
of  triflumizole  and  its  metabolites.  For 
cherries,  the  GC/electron  capture 
detection  (ECD)  method  (Uniroyal 
Method  CRM-3-96,  modified)  is 
adequate  for  data  collection.  For  each  of 
these  commodities,  the  Agency  has 
determined  that  a  GC/nitrogen/ 
phosphorus  detector  (NPD)  method 
previously  submitted  to  support 
petitions  for  the  use  of  triflumizole  on 
apples,  grapes,  and  pears  is  similar  to 
the  above-referenced  methods.  This 
method  is  also  acceptable  as  a  tolerance 
enforcement  method  for  these  new. 
commodities.  This  method  has  been 
forwarded  to  the  Food  and  Drug 
Administration  (FDA)  for  inclusion  in 
the  Pesticide  Analytical  Manual  (PAM), 
Volume  II,  as  Method  I. 

Adequate  enforcement  methodology 
(example — gas  chromatography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Francis  Griffith, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  U.S. 
Environmental  Protection  Agency,  701 
Mapes  Road,  Fort  George  G.  Meade,  MD 
20755-5350;  telephone  number:  (410) 
305-2905;  e-mail  address: 
griffith.francis@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex,  Canadian  or 
Mexican  maximum  residue  limits 
established  for  triflumizole  residues  in/ 
on  crop  commodities.  Therefore,  no 
compatibility  issues  exist  with  regard  to 
the  proposed  U.S.  tolerances  discussed 
in  this  risk  assessment. 

C  Conditions 

A  limited  field  rotation  study  in 
wheat  will  be  required  as  a  condition  of 
the  cucurbit  registration.  As  a  condition 
of  registration,  the  Agency  will  require 
the  submission  of  acute  and  subchronic 
neurotoxicity  studies  in  order  to  better 
characterize  the  neurological  effects 
seen  in  the  rat  and  mouse  acute  oral,  the 
rat  acute  inhalation,  and  the  rat  chronic 
studies. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  triflumizole,  1- 
(l-((4-chloro-2- 

(trifluoromethyl)phenyl)imino)-2- 
propoxyethyl)-lH-imidazole)  and  its 
metabolites  containing  the  4-chloro-2- 
trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound  in  or 
on  cuciirbit  vegetables,  strawberries. 


sweet  cherries,  and  tart  cherries  at  0.5 
ppm,  2.0  ppm,  1.5  ppm,  and  1.5  ppm, 
respectively.  In  establishing  the 
tolerances  for  sweet  cherries  and  tart 
cherries,  the  Agency  has  determined 
that,  based  upon  the  submitted  residue 
field  trials,  the  appropriate  tolerance 
level  is  1.5  ppm  since  residues  are  not 
expected  to  exceed  this  value.  In 
addition,  the  Agency  is  correcting  the 
commodity  definitions  from  the 
proposed  "cherries"  to  "cherry,  tart" 
and  "cherry,  sweet"  to  reflect  currently 
accepted  terminology. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  wiU 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  fiUng  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-2062-0063  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  August  12,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 


information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St.,  SW.. 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  I*rograms,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim9epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0063.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
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Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  yoiu  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  .would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
imder  FFDCA  section  408(d]  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  firom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 


action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  reqxxires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  reg\ilations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensiue 
"meaningful  «nd  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 


relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultxiral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  31,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.476  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)(1)  to  read  as 
follows: 

§180.476    Trifluinizole;  tolerances  for 
residues. 

(a)  Genera;.  (1)  *        *        * 
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Commodrty 


[iherry,  sweet 
Cherry,  tart 


Strawberry 

Vegetable,  cucurbit,  Group  9 


« 


Parts  per  million 


1^ 
1.5 

2.0 
0.S 


[PR  Doc.  02-14768  Filed  6-11-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7228-1] 

Nevada:  Final  Authorization  of  State 
Hazardoue  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  hnmediate  final  rule. 

SUMMARY:  The  State  of  Nevada  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  management  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  amended.  The 
Environmental  Protection  Agency  (EPA) 
has  completed  its  review  of  Nevada's 
application  and  made  a  decision, 
subject  to  public  review  and  comment, 
that  Nevada's  hazardous  waste 
management  program  revisions  satisfy 
all  of  the  requirements  necessary  to 
qualify  for  final  authorization.  Thus, 
with  respect  to  the  revisions  identified 
below,  EPA  is  authorizing  Nevada's 
hazardous  waste  management  program 
revisions  through  this  immediate  final 
rule.  EPA  is  publishing  this  rule  to 
authorize  the  changes  without  a  prior 
proposal  because  we  believe  that  this 
action  is  not  controversial  and  do  not 
expect  comments  that  oppose  it.  In  the 
Proposed  Rules  section  of  this  Federal 
Re^ster,  EPA  is  also  publishing  a 
proposal  to  authorize  these  changes  to 
Nevada's  hazardous  waste  management 
program.  Unless  we  receive  written 
comments  that  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize 
Nevada's  changes  to  its  hazardous  waste 
management  program  will  take  effect  as 
provided  below.  If  we  receive  comments 
that  oppose  this  action,  we  will  publish 
a  document  in  the  Federal  Register 
withdrawing  this  rule  before  it  takes 
effect  and  the  separate  document  in  the 
proposed  rules  section  of  this  Federal 
Re^ster  will  serve  as  the  proposal  for 
purposes  of  this  rulemaking  action.  EPA 


will  respond  to  public  comments  in  a 
later  final  rule  based  on  the  proposal. 
Nevada's  application  for  program 
revision  is  available  for  public  review 
and  comment.  EPA  may  not  provide 
further  opporttmity  for  comment.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Final  authorization  for  Nevada  is 
effective  August  12,  2002  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Nevada's 
program  revision  application  must  be 
received  by  the  close  of  business  July 
12,  2002. 

ADDRESSES:  Copies  of  Nevada's  program 
revision  application  are  available  during 
the  business  horns  of  9  a.m.  to  5  p.m. 
at  the  following  addresses  for  inspection 
and  copying: 

Nevada  Department  of  Conservation  and 
Natural  Resoinces^,  Division  of 
Environmental  Protection,  333  W. 
Nye  Lane,  Carson  City,  NV  89710 
Phone:  775/687-5872  Contact  Allen 
Biaggi,  Administrator. 
U.S.  EPA  Region  IX  Library-Information 
Center,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Phone:  415/ 
947-4406. 

Written  comments  should  be  sent  to 
Lisa  McClain-Vanderpool,  U.S.  EPA 
Region  IX  (WST-2).  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  Phone: 
415/972-3316. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McClain-Vanderpool,  U.S.  EPA  Region 
DC  (WST-2),  75  Hawthorne  Street,  San 
Francisco,  CA  94105  Phone:  415/972- 
3316. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  imder  RCRA 
section  3006(b).  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste 
management  program  that  is  equivalent 
to,  consistent  with,  and  no  less  stringent 
than  the  Federal  program.  As  the 
Federal  program  changes.  States  must 
revise  their  programs  and  ask  EPA  to 
authorize  the  revisions.  Revisions  to 
State  programs  may  be  necessary  when 
Federal  or  State  statutor}'  or  regulatory 
authority  is  modified  or  when  certain 


other  changes  occur.  Most  commonly, 
States  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  40  Code  of  Federal  Regulations  (CFR) 
parts  124.  260  through  266,  268,  270. 
273  and  279. 

Nevada  initially  received  final 
authorization  from  EPA  on  August  19, 
1985,  effective  October  18, 1985  (50  FR 
33359),  to  implement  the  RCRA 
hazardous  waste  management  program 
in  Nevada.  EPA  has  also  authorized 
revisions  to  Nevada's  authorized 
program  to  reflect  changes  in  the 
Federal  program.  Currently  Nevada's 
hazardous  waste  management  program 
includes  Federal  changes  through  July 
1, 1997.  On  March  13,  2000  and 
November  6,  2001,  Nevada  submitted 
final  complete  program  revision 
applications  for  changes  to  the  Federal 
program  that  occurred  between  July  1, 
1997  and  July  6,  1999,  seeking 
authorization  of  its  revisions  in 
accordance  with  40  CFR  271.21.  This 
rulemaking  action  addresses  those 
revisions. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  Nevada's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  Nevada  final 
authorization  to  operate  its  hazardous 
waste  management  program  with  the 
changes  described  in  this  rulemaking. 
Nevada  has  responsibility  for  permitting 
Treatment,  Storage,  and  Disposal 
Facilities  (TSDFs)  within  its  borders 
(except  in  Indian  Country)  and  for 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  on  its  authority  retained  by 
EPA  in  accordance  with  RCRA, 
including  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  Federal  requirements  and 
prohibitions  imposed  by  HSWA 
regulations  take  effect  as  a  matter  of 
federal  law  in  authorized  States  before 
those  states  are  authorized  for  such 
requirements  and  prohibitions.  Thus, 
EPA  implements  those  requirements 
and  new  prohibitions  in  Nevada, 
including  issuing  permits,  until  the 
State  is  granted  authorization  to  do  so. 
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C.  What  Is  the  Efifect  of  Today's 
Authorization  Decision? 

A  facility  in  Nevada  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  corresponding  Federal  requirements 
in  order  to  comply  with  RCRA. 
Additionally,  facilities  must  comply 
with  any  applicable  Federally  issued 
requirements,  such  as,  for  example, 
HSWA  regulations  issued  by  EPA  for 
which  Nevada  has  not  received 
authorization,  and  RCRA  requirements 
that  are  not  supplanted  by  authorized 
State-issued  requirements.  Nevada 
continues  to  have  enforcement 
responsibilities  imder  its  State  law  to 
pursue  violations  of  its  hazeirdous  waste 
management  program.  EPA  continues  to 
have  independent  authority  imder 
RCRA  sections  3007.  3008.  3013.  and 
7003.  which  include,  among  others,  the 
authority  to: 

•  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports; 

•  Enforce  RCRA  requirements 
(including  State-issued  statutes  and 
regulations  that  are  authorized  by  EPA 
and  any  applicable  federally-issued 
statutes  and  regulations)  and  suspend  or 
revoke  permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

This  authorization  action  does  not 
impose  additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Nevada  is  being 
authorized  are  already  effective  under 
State  law,  and  are  not  changed  by 
today's  authorization  action. 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 


routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now. 
You  may  not  have  emother  opportimity 
to  comment.  In  addition  to  this  rule,  in 
the  proposed  rules  section  of  today's 
Federal  Register  we  are  publishing  a 
separate  document  that  proposes  to 
authorize  these  State  program  changes. 

E.  What  Happens  if  EPA  Receives 
Comments  "That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  dociunent  in 
the  Federal  Register  before  the  rule 
becomes  effective.  EPA  will  then  use  the 
proposal  mentioned  in  the  previous 
paragraph  in  making  any  further 
decision  on  the  authorization  of  the 
State  program  changes.  EPA  will  also 
address  all  public  comments  in  a  later 
final  rule.  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time.  If  we  receive  conunents  that 
oppose  only  the  authorization  of  a 
particular  change  to  the  State  hazardous 
waste  management  program,  we  will 
withdraw  that  part  of  this  rule  but  the 
authorization  of  the  program  changes 
that  the  comments  do  not  oppose  will 
become  effective  on  the  date  specified 
above.  The  Federal  Register  withdrawal 
document  will  specify  which  part  of  the 
authorization  will  become  effective,  and 
which  part  is  being  withdrawn. 

F.  What  Has  Nevada  Previously  Been 
Authorized  for? 

Nevada  initially  received  final 
authorization  for  the  base  RCRA 
program  on  August  19, 1985  effective 
October  18. 1985  (50  FR  33359).  Nevada 
has  since  received  authorization  for  all 
revisions  to  the  Federal  RCRA  program 


through  June  1997.  The  following 
Federal  Register  publication  and 
effective  dates  apply  to  those  revisions: 
April  29.  199i2  effective  June  29, 1992 
(57  FR  18083),  May  27.  1994  effective 
July  26.  1994  (59  FR  27472).  April  11, 
1995  effective  June  12.  1995  (60  FR 
18358).  June  24, 1996  effective  August 
23, 1996  (60  FR  32345)  and  January  29, 
1999  effective  March  30. 1999  (64  FR 
4596). 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  March  13,  2000  and  November  6, 
2001.  Nevada  submitted  final  complete 
program  revision  applications  for 
changes  and  additions  to  the  Federal 
RCRA  implementing  regulations  that 
occurred  between  July  1, 1997  and  July 
6. 1999.  seeking  authorization  of  those 
changes  in  accordance  with  40  CFR 
271.21.  We  now  make  an  immediate 
final  decision,  subject  to  receipt  of 
written  comments  that  oppose  this 
action,  that  Nevada's  hazardous  waste 
management  program  revision  satisfies 
all  of  the  requirements  necessary  to 
qualify  for  final  authorization.  These 
revisions  are  analogous  to  the  RCRA 
statutory  provisions  or  Federal  RCRA 
regulations  in  effect  as  of  July  6. 1999. 
Upon  authorization,  the  following 
Nevada  hazardous  waste  management 
requirements  that  are  either  equivalent 
to  or  more  stringent  than  the 
corresponding  Federal  requirements 
will  apply  instead  of  the  Federal 
requirements: 


Federal  requirement 


Land  Disposal  Restrictions  Phase  Ill-Emergency  Extension  of  the  K088 
National  Capacity  Variance,  Amendment  (62  FR  37694,  July  14. 
1997)  (HSWA)  (Checklist  160). 


Emergency  Revision  of  the  Cart}amate  Land  Disposal  Restrictions  (62 
FR  45568,  August  28,  1997)  (HSWA)  (Checklist  161). 

Organic  Air  Emissions  Standards  for  Tanks,  Surface  Impoundments 
and  Containers:  Clarification  and  Technical  Amendment  (62  FR 
64636,  December  8.  1997)  (HSWA)  (Checklist  163). 

Kraft  Mill  Steam  Stripper  Condensate  Exclusion  (63  FR  18504,  April 
15,  1998)  (HSWA)  (Checklist  164). 

Recycled  Used  Oil  Management  Standards:  Technk^al  Correction  and 
Clarification  (63  FR  24963,  May  6,  1998)  (Non-HSWA)  (Checklist 
166). 

Land  Disposal  Restrictions  Phase  IV  Treatment  Standards  for  Metal 
Wastes  and  Mineral  Processing  Wastes;  Hazardous  Soils  Treatment 
Standards  and  Exclusions;  Corrections;  Mineral  Processing  Sec- 
OTKJary  Materials  Exclusion;  Bevill  Exclusion  Revisions  and  Clarifica- 
tion; Exclusion  of  Recycled  Wood  Preserving  Wastewaters  (63  FR 
28556,  May  26,  1998  and  63  FR  31266,  June  8,  1998)  (HSWA/Non- 
HSWA)  (Checklists  167  A,  B.  C.  E  and  F). 


State  anatog 


Nevada  Revised  Statutes  (NRS)  459.485  (1981,  amended  1991)  and 
459.490  (1981,  amended  1987,  1993);  Nevada  Administrative  Code 
(NAC)  444.8632  through  444.8634  and  regulations  included  as  Sec- 
tions 4  of  LCB  File  No.  R-1 24-98  (filed  with  the  Secretary  of  State 
on  November  2.  1998). 

Same  as  above. 

Same  as  above. 


Same  as  above. 
Same  as  above. 


Same  as  above.  However,  this  auttrorization  does  not  include  tt>e  min- 
eral processing  secondary  materials  exclusion  portion  of  this  rule 
(Checklist  167D) 
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Federal  requirement 


I  lazardous  Waste  Combustors  Revised  Standards  (63  FR  33782,  June 

19,  1998)  (Non-HSWA)  (Checklist  168). 
IWroleum  Refining  Process  Waste  (63  FR  42110,  August  6,  1998  and 

63  FR  54356,  October  9,  1998)  (HSWA/Non-HSWA)  (Checklist  169). 


I  and  Disposal  Restrictions  Phase  IV— Zinc  Micronutrients,  Administra- 
tive Stay  (63  FR  46332,  August  31,  1998)  (HSWA)  (Checklist  170). 

Emergency  Reviston  of  the  LDR  Treatment  Standards  for  Listed  Haz- 
ardous Waste  from  Cartjamate  Production  (63  FR  47410,  September 
,  4,  1998)  (HSWA)  (Checklist  171). 
.and  Disposal  Restrictions  Phase  IV-Extension  of  Compliance  Date  for 
Characteristic  Slags  (63  FR  48124,  September  9,  1998)  (HSWA) 
(Checklist  172). 

l-and  Disposal  Restrictions  treatment  Standards  for  Spent  Potliners 
from  Primary  Aluminum  Production  (K088),  Final  Rule  (63  FR  51254 
September  24,  1998)  (HSWA)  (Checklist  173). 

Post  Closure  Requirements  and  Closure  Process  (63  FR  56710,  Octo- 
ber 22,  1998)  (HSWA/Non-HSWA)  (Checklist  174). 

Hazardous  Waste  Remediation  Management  Requirements— HWIR 
Media  (63  FR  65874,  November  30,  1998)  (HSWA/Non-HSWA) 
(Checklist  175). 

Universal  Waste  Rule— Technk:al  Amendments  (63  FR  71225,  Decem- 
ber 24,  1998)  (Non-HSWA)  (Checklist  176). 

Organk:  Air  Emission  Standards:  Clarification  and  Technical  Amend- 
ments (64  FR  3382.  January  21,  1999)  (HSWA)  (Checklist  177), 

Petroleum  Refining  Process  Wastes— Leachate  Exemption  (64  FR 
6806,  February  11,  1999)  (HSWA)  (Checklist  178). 

LpR  Phase  IV— Technkal  Corrections  and  Clarifkations  to  Treatment 
Standards    (64    FR    25408,    May    11,    1999)    (HSWA/Non-HSWA) 

"(Checklist  179). 

Test  Procedures  for  the  Analysis  of  Oil  and  Grease  and  Nonpolar  Ma- 
terial (64  FR  26315,  May  14,  1999)  (Non-HSWA)  (Checklist  180). 

Universal  Waste  Rule:  Specific  Provisions  for  Hazardous  Waste  Lamps 
(64  FR  36466,  July  6,  1999)  (Non-HSWA)  (Checklist  181). 


State  anak)g 


Same  as  above. 

Nevada  Revised  Statutes  (NRS)  459.485  (1981,  amended  1991)  and 
459.490  (1981,  amended  1987,  1993);  Nevada  Administrative  Code 
(NAC)  444.8632  through  444.8634  and  regulations  included  as  Sec- 
tions 8  and  9  of  LCB  File  No.  R-1 70-99  (filed  with  the  Secretary  of 
State  on  January  26,  2000). 

Same  as  at>ove. 

Same  as  above. 


Same  as  above. 

Same  as  above. 

Same  as  above. 
Same  as  above. 

Same  as  above. 
Same  as  above. 
Same  as  above. 

Same  as  above. 
Same  as  above. 


.o'^J?lo  NRS  459.485  effective  1981,  amended  1991;  NRS  459.490  effective  1981,  amended  1987,  1993.  NAC  444.8632  adopts  by  reference 
f.A^  ..?f^o!'  !':l'?f^il^^  ^^1  ^^^'  subparts  A  and  B;  pans  260  through  270,  inclusive;  part  273  and  part  279  as  modified  by  NAC  444.8633 
l:^r,rr°^^-  ^44  86325  and  the  regulations  included  as  Section  4  of  LCB  File  No.  R-124-98  and  Sections  8  and  9  of  LCB  File  No  R-170- 
99  (filed  with  the  Secretary  of  State  on  November  2,  1 998  and  January  26,  2000) 


H.  Where  Are  the  Revised  State  Rules 
Dififerent  From  the  Federal  Rules? 

Nevada  has  adopted  by  reference  the 
Federal  revisions  identified  above. 
There  are  no  significant  differences 
between  the  Federal  rules  and  the 
revised  State  rules  being  authorized 
today. 

I.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

NDEP  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  Section  3006(g)(1)  of  RCRA  gives 
EPA  the  authority  to  issue  or  deny 
permits  or  parts  of  permits  for 
requirements  for  which  the  state  is  not 
authorized.  Therefore,  whenever  EPA 
adopts  standards  under  HSWA  for 
activities  or  wastes  not  currently 
covered  by  the  authorized  program,  EPA 
may  process  RCRA  permits  in  Nevada 
for  the  new  or  revised  HSWA  standards 
until  NDEP  has  received  final 
authorization  for  such  new  or  revised 
HSWA  standards.  EPA  and  NDEP  have 
agreed  to  a  joint  permitting  process  for 


facilities  covered  by  both  the  authorized 
program  and  standards  under  HSWA  for 
which  the  State  is  not  yet  authorized, 
and  for  handling  existing  EPA  permits 
after  the  State  receives  authorization. 

J.  How  Does  Today's  Action  Affect 
Indian  Country  in  Nevada? 

Nevada  is  not  being  authorized  to 
operate  any  portion  of  the  hazardous 
waste  management  program  in  Indian 
country.  Nevada  is  not  authorized  to 
carry  out  its  hazardous  waste 
management  program  in  Indian  country 
within  the  State,  which  includes  the 
following:  The  Confederated  Tribes  of 
the  Goshute  Reservation;  Duckwater 
Shoshone  Tribe;  Ely  Shoshone  Tribe; 
Fort  McDermitt  Paiute  and  Shoshone 
Tribes;  Fort  Mohave  Indian  Tribe;  Las 
Vegas  Tribe  of  Paiute  Indians;  Lovelock 
Paiute  Tribe;  Moapa  Band  of  Paiute 
Indians;  Paiute-Shoshone  Tribe  of  the 
Fallon  Reservation  and  Colony;  Pyramid 
Lake  Paiute  Tribe;  Reno-Sparks  Indian 
Colony;  Shoshone-Paiute  Tribes  of  Duck 
Valley  Reservation;  Summit  Lake  Paiute 
Tribe;  Te-Moak  Tribes  of  Western 


Shoshone  Indians;  Walker  River  Paiute 
Tribe;  Washoe  Tribe;  Winnemucca 
Indian  Colony;  Yerington  Paiute  Tribe; 
and  the  Yomba  Shoshone  Tribe.  This 
authorization  action  has  no  effect  in 
Indian  coimtry.  EPA  will  continue  to 
implement  and  administer  the  RCRA 
program  in  Indian  coimtry  within  the 
State. 

K.  What  Is  Codification  and  Is  EPA 
Codifying  Nevada's  Hazardous  Waste 
Management  Program  as  Authorized  in 
This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  management  program 
into  the  Code  of  Federal  Regulations. 
We  do  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  We  reserve  the  amendment  of  40 
CFR  part  272.  subpart  DD  for  this 
authorization  of  Nevada's  program 
changes. 
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L.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  requirements  of  Executive  Order 
12866  (58  FR  51735,  October  4, 1993), 
and  therefore  this  action  is  not  subject 
to  review  by  OMB.  Furthermore,  this 
rule  is  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  authorizes  State 
requirements  for  the  purpose  of  RCRA 
Section  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
imfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  Law  104-4). 
For  the  same  reason,  this  action  also 
does  not  have  implication  within  the 
meaning  of  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  It  does 
not  have  substantial  direct  effects  on 
tribal  governments,  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  or  on  the  distribution 
of.  power  and  responsibilities  between 
the  Federal  government  and  Indian 
tribes,  as  specified  in  Executive  Order 
13175.  This  action  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
management  program  without  altering 
the  relationsUp  or  the  distribution  of 
power  and  responsibilities  established 
by  RCRA.  This  action  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant  and  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  action  does 
not  include  environmental  justice 
related  issues  that  require  consideration 
under  Executive  Order  12898  (59  FR 
7629.  February  16. 1994). 

Under  RCRA  section  3006(b).  EPA 
grants  a  State's  application  for 


authorisation  as  long  as  the  State  meets 
the  criteria  required  by  RCRA.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  August  12,  2002. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procediu«. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations,  Penalties, 
reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b]  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 


Dated:  June  3,  2002. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9. 
[FR  Doc.  02-14629  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020311051-213&-02;  i.O. 
022002C] 

RIN  0648-AN75 

Fisheries  Off  West  Coast  States  and  In 
the  Western  Pacific;  Western  Pacific 
Pelagic  Fisheries;  Pelagic  Longiine 
Gear  Restrictions,  Seasonal  Area 
Closure,  and  Other  Sea  Turtle  Talce 
Mitigation  Measures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  a  final  rule 
under  the  Fishery  Management  Plan  for 
the  Pelagic  Fisheries  of  the  Western 
Pacific  Region  (FMP)that  implements 
the  reasonable  and  prudent  alternative 
of  the  March  29,  2001,  Biological 
Opinion  (BiOp)  issued  by  NMFS  under 
the  Endangered  Species  Act  (ESA).  This 
rule  is  intended  to  reduce  interactions 
between  endangered  and  threatened  sea 
turtles  and  pelagic  fishing  gear  and  to 
mitigate  the  harmful  effects  of 
interactions  that  occur.  The  rule  applies 
to  the  owners  and  operators  of  all 
vessels  fishing  for  pelagic  species  under 
Federal  western  Pacific  limited  access 
longiine  permits  (longiine  vessels) 
within  the  U.S.  exclusive  economic 
zone  (EEZ)  and  the  high  seas  aroimd 
Hawaii,  as  well  as  those  fishing  for 
pelagic  species  with  other  types  of 
hook-and-line  gear  (non-longline  pelagic 
vessels)  within  the  EEZ  around  Hawaii, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Midway,  Johnston  and  Palmyra 
Atolls.  Kingman  Reef,  and  Wake,  Jarvis, 
Baker,  and  Howland  Islands  (western 
Pacific  region).  This  rule  prohibits  the 
targeting  of  swordfish  north  of  the 
equator  by  longiine  vessels,  closes  all 
fishing  to  longiine  vessels  during  April 
and  May  in  waters  south  of  the 
Hawaiian  Islands  (from  15°  N.  lat.  to  the 
equator,  and  fi-om  145°  W.  long,  to  180° 
long.),  prohibits  the  landing  or 
possessing  of  more  than  10  swordfish 
per  fishing  trip  by  longiine  vessels 
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ishing  north  of  the  equator,  allows  the 
re-registiation  of  vessels  to  Hawaii 
longiine  limited  access  permits  only 
during  the  month  of  October,  requires 
all  longiine  vessel  operators  to  annually 
attend  a  protected  species  workshop, 
and  requires  utilization  of  sea  tiirtle 
handling  and  resuscitation  measures  on 
both  longiine  vessels  and  non-longline 
pelagic  vessels  using  hook-and-line 
gear. 

DATES:  Effective  June  9.  2002,  except  for 
the  amendments  to  §660.22,  paragraphs 
(hh)  and  (ii),  which  are  effective  June 
14,  2002,  and  §  660.32.  newly  added 
paragraph  (a)(2)  and  revised  paragraph 
(a)(3).  which  are  effective  July  12,  2002. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Impact  Statement  for  the 
Fishery  Management  Plan  for  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FEIS)  and  the  Record  of  Decision  (ROD) 
for  this  FEIS  are  available  from  Dr. 
Charles  Kamella,  Administeator,  NMFS, 
Pacific  Islands  Area  Office  (PIAO),  1601 
Kapiolani  Blvd.,  Suite  1110,  Honolulu, 
HI  96814-4700.  The  ROD  is  also 
available  at  http://www.nmfs.noaa.gov/ 
sfpa.  Copies  of  a  regulatory  impact 
review  and  final  regulatory  flexibility 
analysis  (FRFA)  prepared  for  this  action 
may  be  obtained  fi-om  Ms.  Kitty 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
Suite  1400, 1164  Bishop  Street, 
Honolulu,  HI  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekaru,  PIAO,  at  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  On  April 
29,  2002.  NMFS  published  a  proposed 
rule  (67  FR  20945)  intended  to  reduce 
interactions  between  endangered  and 
threatened  sea  turtles  and  pelagic 
fishing  gear  and  to  mitigate  the  harmful 
effects  of  interactions  that  occur.  This 
action  implements  the  reasonable  and 
prudent  alternative  of  the  March  29, 
2001,  BiOp  issued  by  NMFS  on  the 
FMP.  The  preamble  of  the  proposed  rule 
presented  background  information  on 
the  BiOp  and  implementation  of  its  sea 
turtle  take  mitigation  measures.  This 
information  is  not  repeated  here.  A 
comprehensive  assessment  of  the 
environmental  impacts  of  fishing 
activities  conducted  under  the  I^iP  is 
found  in  the  March  30,  2001,  FEIS  (See 
ADDRESSES). 

This  final  rule  implements  the 
following  measures  applicable  to 
owners  and  operators  of  all  vessels 
registered  for  use  under  either  a  Hawaii 
longiine  limited  access  pertnit  or  a 
longiine  general  permit  (longiine 
vessels):  (a)  Prohibit  longiine  vessels 
from  using  longiine  gear  to  target 
swordfish  north  of  the  equator;  (b) 
require  longiine  gear  to  be  deployed 


such  that  the  deepest  point  of  the  main 
longiine  between  any  2  floats,  (i.e.,  the 
deepest  point  in  each  sag  of  the  main 
line),  is  at  a  depth  greater  than  100  m 
(328.1  ft  or  54.6  fin)  below  the  sea 
surface  when  fishing  north  of  the 
equator;  (c)  require  that  a  minimum  of 
15  branch  lines  are  used  between  any  2 
floats  on  vessels  using  monofilament 
gear  when  fishing  north  of  the  equator; 

(d)  require  that  a  minimum  of  10  branch 
lines  are  deployed  between  any  2  floats 
on  vessels  using  basket-style  longiine 
gear  when  fishing  north  of  the  equator; 

(e)  require  that  longiine  vessel  operators 
possess  and  employ  float  lines  of  at  least 
20  m  (65.6  ft)  to  suspend  the  mainline 
beneath  any  float  on  fishing  trips  north 
of  the  equator;  (f)  prohibit  die 
possession  of  a  lightstick  or  any 
artificial  light  that  may  be  used  as  a  fish 
lure,  e.g.,  glow  bead,  on  board  a  longiine 
vessel  on  fishing  trips  north  of  the 
equator;  (g)  prohibit  the  landing  or 
possessing  of  more  than  10  swordfish 
per  trip  by  longiine  vessels  fishing  north 
of  the  equator;  (h)  prohibit  fishing  by 
longiine  vessels  from  April  1  through 
May  31  in  the  area  bounded  on  the 
south  by  the  equator,  on  the  west  by 
180°  long.,  on  the  east  by  145°  W.  long., 
and  on  the  north  by  15°  N.  lat.;  (i)  allow 
the  processing  of  applications  for  the  re- 
registration  of  a  vessel  that  has  been  de- 
registered  from  a  Hawaii  longiine 
limited  access  permit  after  March  29, 
2001,  only  during  the  month  of  October 
and  require  that  applications  must  be 
received  or  post-marked  between 
September  15  and  October  15  to  allow 
sufficient  time  for  processing;  and  (j) 
require  operators  of  longiine  vessels  to 
annually  attend  a  protected  species 
workshop  conducted  by  NMFS. 

This  final  rule  uses  slightly  different 
wording  from  the  current  emergency 
rule  in  place  for  the  requirement  that 
float  lines  used  to  suspend  the  mainline 
beneath  floats  be  longer  than  20  m  (65.6 
ft)  when  longlining  north  of  the  equator 
(see  §  660.33(b)).  The  revision  clarifies 
that  vessel  operators  may  not  maintain 
on  board  the  vessel  multiple  shorter 
float  lines  and  claim  the  lines  will  be 
fastened  together  to  form  a  line 
exceeding  20  m  when  or  if  deployed. 
The  revised  wording  clarifies  that  the 
restriction  applies  not  just  to  float  lines 
when  actually  deployed,  but  also  to 
float  lines  that  are  on  board  a  permitted 
vessel.  Also,  the  prohibition  on  the  use 
of  lightsticks  is  clarified  to  mean  any 
type  of  light  emitting  device,  including 
any  flourescent  "glow  bead,"  chemical, 
or  electrically  powered  light  that  is 
affixed  underwater  to  the  longiine  gear. 

This  final  rule  also:  (k)  Requires  gear 
retrieval  to  cease  if  a  sea  turtle  is 
discovered  hooked  or  entangled  on  a 


longiine  dining  gear  retrieval,  until  the 
turtle  has  been  removed  from  the  gear 
or  brought  onto  the  vessel's  deck;  (1) 
requires  operators  of  all  "large"  longiine 
vessels  (those  with  a  freeboard  of  3  ft 
(0.9  m)  or  more)  to,  if  practicable,  use 
a  dip  net  meeting  NMFS'  specifications 
as  prescribed  in  50  CFR  660.32  to  hoist 
a  sea  turtle  onto  the  deck  to  facilitate  the 
removal  of  the  hook  or  to  revive  a 
comatose  sea  turtle  (operators  of  all 
"small"  longiine  vessels,  i.e.,  those  with 
a  freeboard  of  less  than  3  ft  or  0.9  m,  are 
required  to,  if  practicable,  ease  a  sea 
turtle  onto  the  deck  by  grasping  its 
carapace  (shell)  or  flippers). 

In  addition,  die  operators  of  all 
longiine  vessels  within  the  EEZ  and  the 
high  seas  around  Hawaii,  and  non- 
longline  pelagic  fishing  vessels  fishing 
with  hook-and-line  within  EEZ  waters 
of  the  western  Pacific  region,  are 
required  to:  (m)  Carry  and  use  line- 
clippers  to  cut  fishing  line  from  hooked 
or  entangled  sea  turtles  (operators  of 
"large"  vessels,  i.e.,  those  with  a 
freeboard  of  more  than  3  ft  or  0.9  m.  are 
required  to  use  line  clippers  meeting 
NMFS'  performance  standard  and 
operators  of  "small"  vessels,  i.e.,  those 
with  a  fi«eboard  of  3  ft  or  0.9  m  or  less, 
must  carry  and  use  either  a  line  cutter 
that  meets  NMFS"  performance 
standard,  or  one  that  is  more 
appropriate  to  the  size  and 
configuration  of  the  fishing  vessel,  but 
in  either  case  this  line  clipper  must  be 
capable  of  cutting  the  vessel's  fishing 
line  or  leader  widiin  approximately  1  ft 
of  the  eye  of  an  embedded  hook);  (n) 
carry  and  use  wire  or  bolt  cutters 
capable  of  cutting  through  fishing  hooks 
to  facilitate  cutting  of  hooks  embedded 
in  sea  turtles;  (o)  remove  all  hooks  from 
sea  tiulles  as  quickly  and  carefully  as 
possible;  however,  if  a  hook  cannot  be 
removed,  cut  the  line  as  close  to  the 
hook  as  possible;  (p)  handle  all 
incidentally  taken  sea  turtles  brought 
aboard  for  dehooking  and/or 
disentanglement  in  a  manner  to 
minimize  injury  and  promote  post- 
hooking  survival  (if  a  sea  turtle  is  too 
large  or  hooked  in  such  a  manner  to 
preclude  safe  boarding  without  causing 
further  djunage/injury  to  the  turtle,  use 
line-clippers  to  clip  the  line  and  remove 
as  much  line  as  possible  prior  to 
releasing  the  turtle);  and  (q)  where 
practicable,  bring  comatose  sea  turtles 
on  board  the  vessel  and  perform 
resuscitation  as  prescribed  in  50  CFR 
§  §  223.206  (d)(1),  660.22.  and  660.32. 

Comments  and  Responses 

Two  letters  were  received 
commenting  on  the  proposed  rule. 

Comment  1 :  The  proposed  rule 
should  not  be  implemented  because  it  is 
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based  on  an  unlawfully  prepared, 
substantively  flawed,  and  outdated 
BiOp  and  relies  upon  the  flawed 
analysis  contained  in  the  FEIS. 

Response:  NMFS  believes  that  the 
March  29.  2001,  BiOp  represents  the 
best  available  science  concerning  the 
status  of  endangered  and  threatened  sea 
tiulles.  Accordingly,  NMFS  beUeves 
that  the  mitigation  measmes  contained 
in  the  BiOp  and  implemented  through 
this  final  rule  will  protect  and  conserve 
listed  sea  turtles  taken  in  the  U.S. 
pelagic  fisheries  of  the  western  Pacific 
region.  Taking  no  action  at  this  time 
would  allow  a  lapse  in  protection  of  sea 
txirtles  and  would  not  ensure  that  these 
fisheries  avoid  the  likelihood  of 
jeopardizing  the  turtles,  as  required 
under  the  ESA. 

Comment  2:  The  proposed  rule  would 
not  avoid  the  likelihood  that  the 
Hawaii-based  longline  fleet  would  , 
jeopardize  the  continued  existence  of 
listed  sea  turUes.  NMFS  observer  data 
show  that  from  January  1  through 
December  31,  2001,  23  sea  turtle 
interactions  occurred  in  the  Hawaii- 
based  longline  fishery.  Therefore, 
additional  restrictions  on  the  fishery  are 
warranted,  such  as  total  closure  of  die 
fishery  from  April  1  through  May  31 
and  closure  of  the  area  south  of  the 
Hawaiian  Islands  (16  N.  lat.  to  the 
equator  and  from  145°  W.  long,  to  180° 
long.)  from  mid- January  through  mid- 
June  of  each  year. 

Response:  P4MFS  believes  that  this 
final  rule  will  adequately  conserve  sea 
turtles.  Although  NMFS  observer  data 
documented  23  interactions  with  sea 
turtles  between  January  1  and  December 
31,  2001,  observer  data  since  April  2001 
showed  that  interim  turtle  mitigation 
measures  imposed  in  April  2001  had 
reduced  the  observed  takes  to  only  3 
turtles  (2  olive  ridleys,  1  green,  no 
-  leatherback  or  loggerhead  turiles) 
through  December  2001.  The  observer 
coverage  on  Hawaii-based  pelagic 
longline  limited  access  vessels  from 
April  through  December  2001,  ranged 
fenm  15  to  22  percent.  In  February  and 
March  of  2002.  observers  reported 
longline  gear  interactions  with  3 
loggerhead  txulles  north  of  26°  N.  lat.  As 
a  residt,  NMFS  instituted  additional 
emergency  restrictions  on  April  5,  2002, 
that  banned  longline  fishing  north  of  26° 
N.  lat.  and  limiting  the  possession  or 
landing  to  no  more  than  10  swordfish 
per  fishing  trip.  The  swordfish  trip  limit 
is  included  in  this  final  rule.  In  the  area 
south  of  26°  N.  lat. — an  area  where 
fishermen  primarily  fish  for  tima  since 
April  2001,  NMFS  observers  have 
reported  two  interactions  with 
leatherback  turtles,  but  no  interaction 
with  loggerheads.  NMFS  believes  that 


the  suite  of  mitigation  measures 
implemented  by  this  final  rule  will 
effectively  reduce  or  eliminate  the  take 
of  loggerhead  and  leatherback  sea  turtles 
and  reduce  the  take  of  other  species  of 
sea  turtles  in  the  fishery,  as  similar 
measures  implemented  through  earlier 
emergency  rulemaking  have  done. 

Changes  From  the  Proposed  Rule 

In  §  660.22,  the  paragraphs  proposed 
for  revision  in  the  proposed  rule  are 
redesignated  in  the  order  they  were 
published  in  the  proposed  rule  to 
account  for  a  recent  final  rule  published 
at  67  FR  34408,  May  14,  2002.  The  May 
14  final  rule  revised  paragraphs  (z) 
through  (dd)  and  added  paragraphs  (ee) 
through  (ii),  effective  June  13,  2002. 
Paragraphs  (hh)  and  (ii)  of  the  May  14 
final  rule  are  removed  and  reserved  by 
this  final  rule,  because  those  provisions 
are  superceded  by  this  final  rule.  In 
§660.22,  paragraphs  (kk)  and  (11)  of  the 
proposed  rule  are  not  included  in  this 
finsd  rule,  because  the  prohibition  in 
paragraph  (kk)  is  already  covered  by 
other  prohibitions  and  because 
paragraph  (II)  already  appears  as 
paragraph  (uu)  of  this  section.  In 
§  660.32,  the  references  to  vessels  with 
working  platforms  3  feet  (0.9  m)  from 
the  sea  surface  have  been  changed  to 
refer  instead  to  vessels  with  a  freeboard 
of  3  feet  (0.9  m).  "Freeboard"  is  a  more 
objective  measure  of  the  height  of  a 
vessel's  deck  above  the  surface  than 
measuring  the  distance  from  a  working 
platform  to  the  sea;  therefore,  this 
change  should  improve  the  ability  of 
NMFS  to  enforce  die  regidations. 

Classification 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866. 

On  March  30,  2001,  NMFS  issued  an 
FEIS  that  analyzes  the  environmental 
impacts  of  U.S.  pelagic  fisheries  in  the 
western  Pacific  region.  The  EIS  was 
filed  with  the  Environmental  Protection 
Agency;  a  Notice  of  Availability  was 
published  on  April  6,  2001  (66  FR 
18243).  NMFS  has  issued  a  ROD  for  this 
FEIS.  A  copy  of  the  ROD  is  available 
from  the  PIAO  (see  ADDRESSES). 

NMFS  prepared  an  FRFA  describing 
the  impact  of  the  action  on  small 
entities.  The  following  is  a  summary  of 
the  FRFA. 

The  need  for  and  objectives  of  this 
final  rule  are  stated  in  the  SUMMARY  and 
SUPPI^MENTARY  INFORMATION  sections  of 
this  document  and  are  not  repeated 
here.  None  of  the  comments  received  on 
the  proposed  rule  directly  or  indirecUy 
addressed  the  Initial  Regulatory 
Flexibility  Analysis.  This  final  rule  will 
not  duplicate,  overlap,  or  conflict  with 


any  other  Federal  rules.  This  action  is 
taken  imder  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
regulations  at  50  CFR  part  660. 

Both  large  and  small  vessels  affected 
by  the  final  nUe  are  considered  to  be 
"small  entities"  under  guidelines  issued 
by  the  Small  Business  Administration 
because  they  are  independently  owned 
and  operated,  and  have  annual  receipts 
not  in  excess  of  $3.5  million.  Only  the 
Hawaii-based  longline  fleet  is  expected 
to  experience  significant  direct  effects 
fitim  this  final  rule.  This  fishery 
averaged  annual  ex-vessel  gross 
revenues  of  $40.7  million  between  1994 
and  1998  (the  focus  of  the  BiOp  and  the 
last  full  years'  worth  of  economic  data 
prior  to  the  implementation  of  a 
sequence  of  measures  to  protect  sea 
turtles). 

Assuming  that  fishing  effort  that  is 
displaced  as  a  result  of  the  swordfish 
targeting  prohibition  or  seasonal  area 
closure  is  transferred  into  allowable 
effort  in  open  areas,  the  anticipated 
annual  loss  of  ex-vessel  gross  revenues 
from  this  fishery  is  estimated  to  be  11 
percent  ($4.3  million).  Assuming  that  all 
displaced  effort  is  removed  from  the 
western  Pacific  longline  fishery,  the 
anticipated  annual  loss  of  ex-vessel 
gross  revenue  for  this  fishery  is 
estimated  to  be  42  percent  ($17.2 
million). 

Impacts  on  the  American  Samoa- 
based  pelagic  longline  fisheries  (the 
only  active  U.S.  non-Hawaii  longline 
fishery  in  the  western  Pacific  region)  are 
anticipated  to  be  minimal,  as  these 
vessels  generally  fish  below  the  equator 
and  thus  will  not  be  affected  by  either 
the  targeting  restrictions  or  the  seasonal 
area  closure.  The  only  direct  cost  for 
this  fleet  is  that  of  acquiring  bolt  cutters 
and  line  clippers,  for  the  smaller 
vessels,  and  bolt  cutters,  line  clippers, 
and  dip  nets  for  the  larger  vessels. 
Assuming  that  these  items  are 
purchased  in  [in  or  from  the  state  itself] 
Hawaii  and  are  useable  for  several  years, 
the  average  cost  per  vessel  is  anticipated 
to  be  approximately  $20  per  vessel  for 
bolt  cutters,  $30  per  vessel  for  line 
clippers,  and  $75  per  vessel  for  dip  nets. 
The  impact  on  fishing  operations  of 
using  these  items  is  anticipated  to  be 
minor  because  the  likelihood  of 
encountering  a  turtle  is  low,  and  in  the 
event  that  a  turtle  is  hooked  or 
entangled,  it  is  not  a  time-consuming 
procedure  to  free  it. 

Impacts  on  non-longline  pelagic 
vessels  throughout  the  region  are  also 
anticipated  to  be  minimal,  as  the  final 
rule  vfill  not  affect  the  operations  of 
these  vessels  beyond  the  requirement 
that  vessel  operators  purchase  and  use 
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bolt  cutters  and  line  clippers  to  free 
hooked  or  entangled  sea  turtles.  Because 
the  use  of  long  handled  line  clippers  is 
optional  on  these  small  vessels,  it  is 
believed  that  the  majority  of  these  vessel 
operators  will  employ  their  bolt  cutters 
to  cut  their  fishing  line  if  necessary.  The 
impact  on  fishing  operations  of  using 
these  items  is  anticipated  to  be  minor 
because  the  likelihood  of  encountering 
a  turtle  is  low,  and  in  the  event  that  a 
turtle  is  hooked  or  entangled,  it  should 
not  be  a  time-consuming  procedure  to 
free  it. 

This  final  rule  (the  preferred 
alternative)  implements  the  provisions 
of  the  reasonable  and  prudent 
alternative  of  the  March  29,  2001,  BiOp 
regarding  the  protection  of  endangered 
and  threatened  sea  turtles  for  all  pelagic 
fisheries  in  the  western  Pacific  region. 
This  final  rule  contains  the  provisions 
of  the  emergency  rule  for  the  Hawaii- 
based  pelagic  longline  fishery  effective 
through  June  8,  2002.  A  range  of  other 
alternatives  was  also  considered  in  the 
FRFA.  The  first  alternative  was  the  no 
action  alternative,  which  would  have 
allowed  the  current  emergency  rule  to 
expire,  removing  restrictions  on  the 
fishery  that  protect  sea  txirtles.  This 
alternative  was  rejected  because  it 
would  not  provide  any  additional 
protection  to  sea  turtles.  A  second 
alternative  woiUd  have  prohibited 
shallow  setting  by  longline  vessels  in 
the  western  Pacific  region,  required 
longline  fishing  vessel  operators  to  carry 
and  use  line  clippers  and  dip  nets  and 
to  employ  specific  handling  techniques 
to  mitigate  interactions  with  sea  turtles. 
This  alternative  was  rejected  because, 
although  it  would  have  mitigated 
longline  interactions  with  sea  turtles,  it 
would  not  have  provided  sufficient 
protection  to  ensure  that  the  fishery 
avoids  jeopardizing  the  continued 
existence  of  sea  turtles.  A  third 
alternative  would  have  closed  waters 
north  of  29°  N.  lat.  to  longline  fishing 
from  Jidy  through  January  of  each  year, 
and  required  longline  fishing  vessel 
operators  to  carry  and  use  line  clippers 
and  dip  nets  and  to  employ  specific 
handling  techniques  to  mitigate 
interactions  with  sea  turtles.  This 
alternative  was  also  rejected  because, 
although  it  would  have  mitigated 
longline  interactions  with  sea  turtles,  it 
would  not  have  provided  sufficient 
protection  to  ensure  that  the  fishery 
avoids  jeopardizing  the  continued 
existence  of  sea  turtles.  A  fourth 
alternative  would  have  closed  all 
western  Pacific  EEZ  waters  to  longline 
fishing  and  prohibited  the  landing  of 
longline  caught  fish  in  all  U.S.  western 
Pacific  ports.  This  alternative  was  also 


rejected  because,  although  it  woidd 
have  provided  increased  protection  to 
sea  turtles  as  compared  to  the  preferred 
alternative,  it  would  also  have 
eliminated  western  Pacific  longline 
fisheries.  NMFS  believes  that  the 
preferred  alternative  allows  the 
continued  harvest  of  pelagic  fish  in  the 
western  Pacific  region  while  also 
protecting  endangered  and  threatened 
sea  turtles.  Furthermore,  it  is  the  only 
alternative  that  meets  the  requirements 
of  the  ESA,  through  implementation  of 
the  reasonable  and  prudent  alternative 
of  the  March  29,  2001,  BiOp.  A  copy  of 
the  FRFA  is  available  from  the  Council 
(see  ADDRESSES). 

A  formal  section  7  consultation  under 
the  ESA  was  concluded  for  the  FMP, 
resulting  in  the  March  29,  2001,  BiOp. 
In  the  BiOp,  NMFS  determined  that 
fishing  activities  conducted  imder  the 
FMP  and  its  implementing  regulations 
were  likely  to  jeopardize  the  continued 
existence  of  the  green  sea  turtle, 
leatherback  turde,  and  loggerhead  turUe 
and  prescribed  a  non-discretionary 
reasonable  and  prudent  alternative  for 
this  F'MP  to  avoid  the  likelihood  of 
jeopardizing  the  continued  existence  of 
these  sea  turtles.  This  final  rule 
implements  this  non-discretionary 
reasonable  and  prudent  alternative,  as 
well  as  non-discretionary  terms  and 
conditions  also  in  the  BiOp. 

Under  5  U.S.C.  553(d)(3),  the 
Assistant  Administrator  for  Fisheries, 
NMFS,  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  for  turtle 
mitigation  measures  for  the  Hawaii- 
based  longline  fishery.  A  waiver  of  the 
delay  in  effectiveness  for  the  final  rule 
is  needed  to  ensure  the  uninterrupted 
protection  of  sea  turtles  in  the  fishery 
following  the  expiration  of  an 
emergency  interim  rule  on  Jime  8,  2002. 
All  turtle  mitigation  measures  in  this, 
final  rule  applicable  to  non-Hawaii 
longline  fisheries  will  take  effect  30- 
days  following  publication  of  this  final 
rule  except  for  the  mitigation  measure 
requiring  that  operators  with  Western 
Pacific  general  longline  permits  to 
attend  a  protected  species  workshop, 
which  will  take  effect  on  August  31. 
2002. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands,  and 
Reporting  and  recordkeeping 
requirements. 


Dated:  June  6,  2002. 
William,  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIHC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows:Authority: 
16  U.S.C.  1801  et  seq. 

2.  In  §  660.21,  paragraph  (1)  is  added 
to  read  as  follows: 

§660.21    Permits. 

***** 

(I)  Applications  for  the  re-registration 
of  any  vessel  that  was  de-registered  from 
a  Hawaii  longline  limited  access  permit 
after  March  29.  2001,  must  be  received 
at  PIAO  or  postmarked  between 
September  15  and  October  15. 

3.  In  §660.22,  paragraphs  (hh)  and  (ii) 
are  removed  and  reserved  and 
paragraphs  (jj)  through  (tt)  are  added  to 
read  as  follows: 

§660.22    Prohibitions. 

***** 

(jj)  Fail  to  carry  line  clippers,  dip  nets, 
and  wire  or  bolt  cutters  on  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  that  has  a 
freeboard  of  more  than  3  ft  (0.9  m)  in 
violation  of  §  660.32(a). 

(kk)  Fail  to  carry  line  clippers  and 
wire  or  bolt  cutters  on  a  vessel  fishing 
with  hooks  for  Pacific  pelagic 
management  unit  species  within  EEZ 
waters  around  Hawaii,  American 
Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Midway, 
Johnston  or  Palmyra  Atolls,  Kingman 
Reef,  and  Wake,  Jarvis,  Baker,  or 
Howland  Islands  that  has  a  freeboard 
more  than  3  ft  (0.9  m)  in  violation  of 
§  660.32(a)(2). 

(II)  Fail  to  carry  line  clippers  and  wire 
or  bolt  cutters  on  a  vessel  registered  for 
use  under  a  Hawaii  longline  limited 
access  permit  or  a  longline  general 
permit  or  on  a  vessel  fishing  with  hooks 
for  Pacific  pelagic  management  unit 
species  within  EEZ  waters  around 
Hawaii,  American  Samoa.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Midway,  Johnston  or  Palmyra 
Atolls.  Kingman  Reef,  and  Wake,  Jarvis. 
Baker,  or  Howland  Islands,  that  has  a 
freeboard  of  less  than  3  ft  (0.9  m)  in 
violation  of  §  660.32(a)(3). 

(mm)  Fail  to  comply  with  the  sea 
turtle  handling,  resuscitation,  and 
release  requirements  when  operating  a 
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vessel  registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit,  or  fishing  with 
hooks  for  Pacific  pelagic  management 
unit  species  within  EEZ  waters  aroimd 
Hawaii.  American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Midway,  Johnston  or  Palmyra 
Atolls,  Kingman  Reef,  and  Wake,  Jarvis. 
Baker,  or  Howland  Islands  in  violation 
of  §  660.32(b). 

(nn)  Direct  fishing  effort  toward  the 
harvest  of  swordfish  (Xiphias  gladius) 
using  longline  gear  deployed  north  of 
the  equator  on  a  vessel  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit  or  a  longline  general  permit  in 
violation  of  §  660.33(a). 

(oo)  Fish  for  Pacific  pelagic 
management  unit  species  with  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  within  closed 
areas  or  by  use  of  unapproved  gear 
configurations  in  violation  of 
§  660.33(b).  (c).{g).  or  (h). 

(pp)  Use  a  receiving  vessel  registered 
for  use  under  a  receiving  vessel  permit 
to  receive,  land,  or  tranship  from 
another  vessel.  Pacific  pelagic 
management  imit  species  harvested 
from  closed  areas  with  longline  gear  in 
violation  of  §  660.33(d). 

(qq)  Land  or  tranship  shoreward  of 
the  outer  boundary  of  the  EEZ  around 
Hawaii.  American  Samoa,  Guam,  the 
Conmionwealth  of  the  Northern  Mariana 
Islands,  Midway,  Johnston  or  Palmyra 
Atolls,  Kingman  Reef,  and  VVake,  Jarvis, 
Baker,  or  Howland  Islands,  Pacific 
pelagic  management  unit  species  that 
were  harvested  from  closed  areas  with 
longline  gear  in  violation  of  §  660.33(e). 

(rr)  Possess  a  light  stick  on  board  a 
vessel  registered  for  use  under  either  a 
Hawaii  longline  limited  access  permit  or 
a  longline  general  permit,  on  fishing 
trips  that  include  any  fishing  north  of 
the  equator  (0°  lat.)  in  violation  of 
§  660.33(f). 

(ss)  Possess  or  land  more  than  10 
swordfish  on  board  a  vessel  registered 
for  use  under  either  a  Hawaii  longline 
limited  access  permit  or  a  longline 
general  permit,  from  a  fishing  trip  where 
any  part  of  the  trip  included  fishing 
north  of  the  equator  (0°  lat.)  in  violation 
of  §  660.33(h). 

(tt)  Operate  a  vessel  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit  or  a  longline  general  permit  to 
fish  for  Pacific  pelagic  management  imit 
species  without  having  onboard  a  valid 
protected  species  workshop  certificate 
issued  by  NMFS  or  a  legible  copy 
thereof  in  violation  of  §  660.36(c). 
***** 

4.  In  §660.32,  paragraphs  (a)(1)  and 
(a)(2)  are  redesignated  as  paragraphs 


(a)(4)  and  (a)(5)  respectively,  new 
paragraphs  (a)(1)  and  (a)(2)  are  added, 
and  paragraph  (a)(3)  is  revised  to  read 
as  follows: 

§  660.32    Sea  turtle  take  mitigation 
measures. 

(a)  Possession  and  use  of  required 
mitigation  gear — (1)  Owners  and 
operators  of  vessels  registered  for  use 
imder  a  Hawaii  longline  limited  access 
permit  or  (after  JiUy  12,  2002)  a  longline 
general  permit  that  have  a  freeboard 
more  than  3  ft  (0.9  m)  must  carry  aboard 
their  vessels  line  clippers  meeting  the 
minimum  design  standards  as  specified 
in  paragraph  (a)(4)  of  this  section,  dip 
nets  meeting  minimum  standards 
prescribed  in  paragraph  (a)(5)  of  this 
section,  and  wire  or  bolt  cutters  capable 
of  cutting  through  the  vessel's  hooks. 
These  items  must  be  used  to  disengage 
any  hooked  or  entangled  sea  turtles  with 
the  least  harm  possible  to  the  sea  tiirtles 
and  as  close  to  the  hook  as  possible  in 
accordance  with  the  requirements 
specified  in  paragraphs  (b)  through  (d) 
of  this  section. 

(2)  Owners  and  operators  of  vessels 
using  hooks  to  target  Pacific  pelagic 
management  unit  species  within  EEZ 
waters  around  Hawaii,  American 
Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Midway, 
Johnston  or  Palmyra  Atolls,  Kingman 
Reef,  and  Wake,  Jarvis,  Baker,  or 
Howland  Islands,  that  have  a  freeboard 
more  than  3  ft  (0.9  m)  must  carry  aboard 
their  vessels  line  clippers  meeting  the 
minimum  design  standards  as  specified 
in  paragraph  (a)(4)  of  this  section,  and 
wire  or  bolt  cutters  capable  of  cutting 
through  the  vessel's  hooks.  These  items 
must  be  used  to  disengage  any  hooked 
or  entangled  sea  turtles  with  the  least 
harm  possible  to  the  sea  tiirtles  and  as 
close  to  the  hook  as  possible  in 
accordance  with  the  requirements 
specified  in  paragraphs  (b)  through  (d) 
of  this  section. 

(3)  Owners  and  operators  of  vessels 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit,  or  using  hooks 
to  target  Pacific  pelagic  management 
imit  species  within  EEZ  waters  around 
Hawaii.  American  Samoa.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Midway,  Johnston  or  Palmyra 
Atolls,  Kingman  Reef,  and  Wake,  Jarvis, 
Baker,  or  Howland  Islands,  that  have  a 
freeboard  of  3  ft  (0.9  m)  or  less  must 
carry  aboard  their  vessels  line  clippers 
capable  of  cutting  the  vessels  fishing 
line  or  leader  within  approximately  1  ft 
(0.3  m)  of  the  eye  of  an  embedded  hook 
as  well  as  wire  or  bolt  cutters  capable 
of  cutting  through  the  vessel's  hooks. 
These  items  must  be  used  to  disengage 


any  hooked  or  entangled  sea  turtles  with 
the  least  harm  possible  to  the  sea  turtles 
and  as  close  to  the  hook  as  possible  in 
accordance  with  the  requirements 
specified  in  paragraphs  (b)  through  (d) 
of  this  section. 
***** 

5.  Section  660.33  is  added  to  read  as 
follows: 

§  660.33    Western  Pacific  longline  fishing 
restrictions. 

(a)  Owners  and  operators  of  vessels 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  may  not  use 
longline  gear  to  fish  for  or  target 
swordfish  (Xiphias  gladius)  north  of  the 
equator  (0°  lat.). 

(b)  A  person  aboard  a  vessel  registered 
for  use  under  a  Hawaii  longline  limited 
access  permit  or  a  western  Pacific 
general  longline  permit  that  is  fishing 
for  Pacific  pelagic  management  unit 
species  north  of  the  equator  (0"  lat.)  may 
not  possess  or  deploy  any  float  line  that 
is  shorter  than  or  equal  to  20  m  (65.6  ft 
or  10.9  fin).  As  used  in  this  paragraph 
"float  line"  means  a  line  used  to 
suspend  the  main  longline  beneath  a 
float. 

(c)  From  April  1  through  May  31, 
owners  and  operators  of  vessels 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  may  not  use 
longline  gear  in  waters  bounded  on  the 
south  by  0°  lat.,  on  the  north  by  15°  N. 
lat.,  on  the  east  by  145°  W.  long.,  and 
on  the  west  by  180  long,  (see  Figure  1 
to  this  section). 

(d)  From  April  1  through  May  31, 
owners  and  operators  of  vessels 
registered  for  use  under  a  receiving 
vessel  permit  may  not  receive  from 
another  vessel  Pacific  pelagic 
management  unit  species  that  were 
harvested  by  longline  gear  in  waters 
boimded  on  the  south  by  0°  lat.,  on  the 
north  by  15°  N.  lat.,  on  the  east  by  145° 
W.  long.,  and  on  the  west  by  180°  long, 
(see  Figure  1  to  this  section). 

(e)  From  April  1  through  May  31, 
owners  and  operators  of  vessels 
registered  for  use  imder  a  Hawaii 
longline  limited  access  permit,  a 
longline  general  permit,  or  a  receiving 
vessel  permit,  may  not  land  or  transship 
■shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii.  American  Samoa, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Midway, 
Johnston  or  Palmyra  Atolls,  Kingman 
Reef,  and  Wake,  Jarvis,  Baker,  or 
Howland  Islands,  Pacific  pelagic 
management  unit  species  that  were 
harvested  by  longline  gear  in  waters 
bounded  on  the  south  by  0  latitude,  on 
the  north  by  15°  N.  lat.,  on  the  east  by 
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45°  W.  long.,  and  on  the  west  by  180° 
one.  (see  Figure  1  to  this  section). 

(i)  No  light  stick  may  be  possessed  on 
board  a  vessel  registered  for  use  under 
either  a  Hawaii  longline  limited  access 
permit  or  a  longline  general  permit, 
during  fishing  trips  that  include  any 
fishing  north  of  the  equator  (0°  lat.).  A 
light  stick  as  used  in  this  paragraph  is 
any  type  of  light  emitting  device, 
including  any  flourescent  "glow  bead," 
chemical,  or  electrically  powered  light 
that  is  affixed  imderwater  to  the 
longline  gear. 

(g)  When  a  conventional 
monofilament  longline  is  deployed  in 


60N 


40N 


the  water  north  of  0°  lat.  by  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit,  no  fewer  than 
15  branch  lines  may  be  set  between  any 
2  floats  when  fishing  north  of  the 
equator.  Vessel  operators  using  basket- 
style  longline  gear  must  set  a  minimiun 
of  10  branch  lines  between  any  2  floats 
when  fishing  north  of  the  equator. 

(h)  Longline  gear  deployed  north  of  0° 
lat.  by  a  vessel  registered  for  use  uflder 
a  Hawaii  longline  limited  access  permit 
or  a  longline  general  permit  must  be 
deployed  such  that  the  deepest  point  of 


the  main  longline  between  any  2  floats, 
i.e..  the  deepest  point  in  each  sag  of  the 
main  line,  is  at  a  depth  greater  than  100 
m  (328.1  ft  or  54.6  fm)  below  the  sea 
surface. 

(i)  Ovraers  and  operators  of  longline 
vessels  registered  for  use  under  a 
Hawaii  longline  limited  access  permit  or 
a  longline  general  permit  may  land  or 
possess  no  more  than  10  swordfish  fit)m 
a  fishing  trip  where  any  part  of  the  trip 
included  fishing  north  of  the  equator  (0° 
lat.). 
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Figure    1    to   §    660.33    -    Longline   Fishing   Restricted  Ar6a 


WLUNQ  CODE  351&-22-C 


6.  Section  660.36  is  redesignated  as 
j  r  660.34  and  revised  to  read  as  follows: 


§660.34    Protected  species  workshop. 

(a)  Each  year  the  operator  of  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  (after 
August  31.  2002)  a  longline  general 
permit  must  attend  and  be  certified  for 


completion  of  a  workshop  conducted  by 
NMFS  on  mitigation,  handling,  and 
release  techniques  for  turtles  and 
seabirds  and  other  protected  species.  ° 

(b)  A  protected  species  workshop 
certificate  will  be  issued  by  NMFS 
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annually  to  any  person  who  has 
completed  the  workshop. 

(c)  An  operator  of  a  vessel  registered 
for  use  under  Hawaii  longline  limited 


access  permit  or  a  longline  general 
permit  and  engaged  in  longline  fishing, 
must  have  on  board  the  vessel  a  valid 
protected  species  workshop  certificate 


issued  by  NMFS  or  a  legible  copy 

thereof. 

[FR  Doc.  02-14749  Filed  6-7-02;  3:33  pm] 
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this  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  matting  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  2001-NE-26-AD] 

RiN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  (GE)  CF6-45,  -50, 
-80A,  -«0C2,  and  -80E1  TurtMfan 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  three  existing  airworthiness 
directives  (AD's),  that  are  applicable  to 
GE  CF6-45.  -50,  -80A,  -80C2.  and 
-80E1  turbofan  engines.  Those  AD's 
currently  require  specific  handling  of 
the  GE  CF6  series  high  pressure 
compressor  rotor  (HPCR)  stage  3-9 
spools  during  a  fluorescent  penetrant 
inspection  process,  and  an  initial  and 
repetitive  ultrasonic  and  eddy  current 
inspections  of  certain  HPCR  stage  3-9 
spools  for  cracks.  This  proposal  would 
remove  the  AD  that  requires  special 
handling  of  the  spools  during 
fluorescent-penetrant  inspection,  and 
would  adjust  and  combine  the  initial 
and  repetitive  inspection  requirements, 
currently  listed  in  two  AD's,  into  one 
AD  for  the  HPCR  stage  3-9  spool.  This 
proposal  aligns  repetitive  inspection 
requirements  with  the  more  stringent 
initial  inspection  requirements  required 
by  AD  2000-16-12,  Amendment  39- 
11868  (65  FR  50623,  August  21,  2000) 
and  terminates  AD  95-18-14, 
Amendment  39-9361  (60  FR  46216, 
September  6, 1995)  that  is  no  longer 
necessary.  The  actions  specified  in  the 
proposed  AD  are  intended  to  prevent 
cracks  which  can  cause  separation  of 
the  HPCR  stage  3-9  spool  and  possible 
uncontained  engine  failure. 
DATES:  Comments  must  be  received  by 
August  12,  2002. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
26-AD,  12  New  England  Executive  Park, 
Binlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by . 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment®faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Company  via  Lockheed 
Martin  Technology  Services,  10525 
Chester  Road,  Suite  C,  Cincinnati,  Ohio 
45215.  telephone  (513)  672-8400,  fax 
(513)  672-8422.  This  information  may 
be  examined,  by  appointment,  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Gavriel,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238- 
07147;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  chcmged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-26-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-26-AD.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

On  August  29.  1995.  the  FAA  issued 
AD  95-18-14,  Amendment  39-9361  (60 
FR  46216.  September  6.  1995).  to 
require  specific  handling  of  the  HPCR 
3-9  spool  during  fluorescent  penetrant 
inspection  whenever  that  inspection  is 
performed  on  these  spools.  That  action 
was  prompted  by  a  report  of  an 
imcontained  failure  of  a  General  Electric 
Company  (GE)  CF6-50  HPCR  stage  3-9 
spool.  This  requirement,  adopted  at  that 
time  by  that  AD,  has  since  been 
incorporated  in  General  Electric 
fluorescent  penetrant  inspection  (FPI) 
Standard  Practice  70-32-02. 

On  October  18,  1999,  the  FAA  issued 
AD  99-24-15.  Amendment  39-11440 
(64  FR  66554,  November  29,  1999).  to 
require  more  stringent  ultrasonic  and 
eddy  current  inspection  intervals  for 
certain  HPCR  stage  3-9  spools,  added 
CF6-80E1  engines  to  the  inspection 
program,  added  inspection  requirements 
for  spools  manufactured  from  8  inch 
diameter  billet,  added  inspection 
requirements  for  stage  3-5  blade  slot 
bottoms,  and  added  inspection 
requirements  for  web  and  hub-to-web 
transition  areas  Airworthiness  Directive 
99-24-15  superseded  AD  95-23-03, 
Amendment  39-9423  (60  FR  57803. 
November  21,  1995).  Subsequent  to  that 
action,  there  was  an  additional  HPCR 
stage  3-9  spool  separation  in  service 
and  a  reassessment  was  made  of  the 
adequacy  of  the  existing  program  in 
place  at  that  time,  to  prevent  a  HPCR 
stage  3-9  spool  cracking  and  separation. 
Based  on  that  assessment,  the  FAA 
determined  there  was  a  need  to  make 
changes  to  AD  99-24-15. 
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On  August  10,  2000,  the  FAA  issued 
AD  2000-16-12,  Amendment  39-11868 
(65  FR  50623,  August  21.  2000),  to 
require  initial  ultrasonic  and  eddy 
current  inspections  of  certain  HPCR 
stage  3-9  spools  for  cracks  at  a  further 
accelerated  rate  relative  to  the 
requirements  of  AD  99-24-15.  AD 
2000-16-12  required  initial  inspection, 
on  a  priority  basis,  of  HPCR  stage  3-9 
spools  that  had  higher  probability  of 
failure  based  on  service  life.  AD  2000- 
16-12  did  not  require  repetitive 
inspection  requirements.  Certain 
inspection  requirements  of  AD  99-24- 
15,  which  are  still  applicable  today,  are 
no  longer  consistent  with  that  recent 
corrective  action.  Therefore,  a 
comprehensive  initial  and  repetitive 
inspection  program  is  being  proposed 
for  the  affected  3-9  spools  still  in 
service.  This  proposed  rule  combines 
the  requirements  of  AD  99-24-15  and 
AD  2000-16-12  with  the  following 
additional  changes: 

•  Extends  the  accelerated  initial 
inspection  requirements  of  AD  2000- 
16-12  beyond  July  28,  2001, 

•  Relaxes  initial  compliance 
requirement  for  the  CF6-50  and  CF6- 
80A  13-inch  billet  spools  to  make  them 
consistent  with  9  and  10-inch  billet 
spools, 

•  Adds  repetitive  inspection 
requirements  to  the  existing  one-time 
inspection  requirement  for  the  CF6-80C 
and  -80E  series  engine  spool  web  and 
hub-to-web  transition  areas, 

•  Replaces  engine  shop  visit 
inspection  threshold  limits  for  certain 
spools  with  cyclic  limits, 

•  Adds  a  time  limit  for  slot  bottom 
inspection  for  13-inch  billet  spools  for 
CF6-50,  -80A  engines  and  for  9-inch 
and  10-inch  billet  spools  for  CF6-50, 
-80A,  and  -80C  engines. 

•  Adds  time  limitation  for  the  initial 
inspection  and  adds  repeat  inspection 
intervals  for  stage  3-5  slot  bottom . 
inspection  for  certain  spools, 

•  Adds  a  time  limit  for  one-time 
inspection  of  8-inch  billet  2-piece 
spools,  and 

•  Provides  for  an  alternative  modular 
inspection  for  the  slot  bottoms. 

The  action  was  prompted  by  a  report 
of  an  uncontained  failing  of  an  HPCR  3- 
9  spool.  These  conditions,  if  not 
corrected,  could  result  in  separation  of 
the  HPCR  stage  3-9  spool  and  a  possible 
imcontained  engine  failure. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
GE  Alert  Service  Bulletins  (ASB's): 

ASB  GE  CF6-50  72-A1108,  Revision  4, 
dated  June  6,  2001 


ASB  GE  CF6-50  72-A1131,  Revision  3, 

dated  June  6,  2001 
ASB  GE  CF6-50  72-A1157,  Revision  3, 

dated  January  31,  2002 
ASB  GE  CF6-80A  72-A0678,  Revision 

4,  dated  June  6,  2001 
ASB  GE  CF6-80A  72-A0691,  Revision 

4,  dated  June  6,  2001 
ASB  GE  CF6-80A  72-A0719,  Revision 

4,  dated  January  31,  2002 
ASB  GE  CF6-80C2  72-A0812,  Revision 

3,  dated  Jime  6,  2001 
ASB  GE  CF6-80C2  72-A0848,  Revision 

7,  dated  June  6,  2001 
ASB  GE  CF6-80C2  72-A0934,  Revision 

3,  dated  January  31,  2002 
ASB  GE  CF6-80E1  72-A0135,  Revision 

2,  dated  June  6,  2001 

ASB  GE  CF6-80E1  72-A0126.  Revision 

4  ,  dated  Jime  6,  2001 
ASB  GE  CF6-80E1  72-A0137,  Revision 

3,  dated  January  31,  2002 

Those  ASB's  describe  procedures  for 
eddy  current  and  ultrasonic  inspections 
of  HPCR  stage  3-9  spools  for  cracks. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  CF6-45,  -50,  -80A, 
-80C2,  and  -80E1  tmbofan  engines  of 
this  same  type  design,  the  proposed  AD 
would  supersede  AD  95-18-14,  AD  99- 
24-15,  and  AD  2000-16-12  to  require 
initial  and  repetitive  ultrasonic  and 
eddy  current  inspections.  The  actions 
would  be  required  to  be  done  in 
accordance  with  the  service  bulletin 
described  previously. 

Interim  Actions 

These  proposed  actions  are 
considered  interim  actions,  and  may  be 
changed  in  future  rulemaking  actions. 

Cost  Analjrsis 

There  are  approximately  3,147 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,289  engines  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  238 
work  hours  per  engine  to  perform  the 
proposed  actions.  The  average  labor  rate 
is  $60  per  work  hoiu.  Required  parts 
would  cost  approximately  $35,000  per 
engine.  In  addition,  because  of  the 
previous  AD  actions,  the  FAA  estimates 
that  only  72  percent  (928  engines)  of  the 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected.  Based  on 
these  figures,  the  total  cost  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $45,731,840. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 


Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendments  39-9361  (60  FR 
46216,  September  6,  1995),  39-11440 
(64  FR  66554,  November  29, 1999),  and 
39-11868  (65  FR  50623,  August  21, 
2000),  and  by  adding  a  new 
airworthiness  directive: 

General  Electric  Company  (GE):  Docket  No. 
2001-NE-26-AD.  Supersedes  AD  95- 
18-14,  Amendment  39-9361:  AD  99-24- 
15,  Amendment  39-11440;  and  AD 
2000-16-12.  Amendment  39-11868. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  GE  CF6-45,  -50,  -80A,  -80C2, 
and  -80E1  turbofan  engines  with  high 
pressure  compressor  rotor  (HPCR)  stage  3-9 
spools  with  part  numbers  (P/N's)  listed  in  the 
following  Table  1  installed: 


Federal  Register /Vol.  67,  No.  113 /Wednesday,  June  12,  2002  /  Proposed  Rules 


40241 


Table  1 


Engine  model 


CF6-45/50  Series  Engines 


CF6-80A  Series  Engines 


CF6-60C2  Series  Engines 


CF6-80E1  Series  Engines 


HPCR  stage  5-9  spool  P/N 


9136M89G02,  9136M89G03,  9136M89G06,  9136M89G07,  9136M89G08,  9136M89G09 
9136M89G17,  9136M89G18,  9136M89G19,  9136M89G21,  9136M89G22,  9136M89G27' 
9136M89G29,  9253M85G01,  9253M85G02,  9273M14G01,  9331M29G01. 


9136M89G10,      9136M89G11,     9136M89G20,      9136M89G21,      9136M89G22,      9136M89G27 
9136M89G28. 


1333M66G01,  1333M66G03,  1333M66G07,  1333M66G09,  1333M66G10,  1781M52P01 
1781M53G01,  1854M95P01,  1854M95P02,  1854M95P03.  1854M95P04,  1854M95P05 
1854M95P06,  1854M95P07,  1854M95P08,  9380M28P05. 


1669M22G01,  1669M22G03,  1782M22G01,  1782M22G02,  1782M22G04. 


These  engines  are  installed  on,  but  not 
limited  to,  Airbus  A300,  A310,  and  A330 
series,  Boeing  747  and  767  series,  and 
McDonnell  Douglas  DC-10  and  MD-11  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiRed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (p)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

Table  2 


To  detect  cracks,  which  can  cause 
separation  of  the  HPCR  stage  3-9  spool,  and 
possible  uncontained  engine  failure,  do  the 
following: 

CF6-50  16-inch  billet  spools 

(a)  For  CF6  HPCR  stage  3-9  spool,  part 
numbers  (P/N's)  9136M89G02,  9136M89G06, 
9253M85G02,  9273M14G01,  9331M29G01, 
and  for  P/N  9136M89G08  with  serial 
numbers  (SN's)  listed  in  the  following  Table 
2,  do  the  following: 


MPOE3486 

MPOG3832 

MPOG3839 

MPOG3846 

MPOG5231 

MPOG6732 

MPOG6741 

MPOG7714 

MPOG7721 

MPOG7728 

MPOG7735 

MPOG7742 

MPOG7823 

MPOG7830 

MPOG7837 

MPOG8826 

MPOG8833 

MPOH0289 

MPOH0296 

MPOH0303 

MPOH2043 

MPOH2050 

MPOH2057 

MPOH2830 

MPOH2837 

MPOH2844 

MPOH2851 

MPOH2858 

MPOH4313 

MPOH5283 

MPOH5535 

MPOH5542 

MPOH5549 

MPOH7021 

MPOH7028 

MPOH7969 

MPOH8638 

MPOH8645 

MPOH8652 

MPOH8659 

MPOH8684 


MPOE3487 

MPOG3833 

MPOG3840 

MPOG3847 

MPOG5232 

MPOG6733 

MPOG6742 

MPOG7715 

MPOG7722 

MPOG7729 

MPOG7736 

MPOG7743 

MPOG7824 

MPC)G7831 

MPOG7838 

MPOG8827 

MPOG8834 

MPOH0290 

MPOH0297 

MPOH0304 

MPOH2044 

MPOH2051 

MPOH2058 

MPOH2831 

MPOH2838 

MPOH2845 

MPOH2852 

MPOH4307 

MPOH5277 

MPOH5520 

MPOH5536' 

MPOH5543 

MPOH5550 

MPOH7022 

MPOH7030 

MPOH7970 

MPOH8639 

MPOH8646 

MPOH8653 

MPOH8677 

MPOJ1796 


MPOE3488 

MPOG3834 

M  FOG  3841 

MPOG3848 

MPOG6727 

MPOG6735 

MPOG6743 

MPCX37716 

MPOG7723 

MPOG7730 

MPOG7737 

MPOG7744 

MPOG7825 

MPOG7832 

MPOG7839 

MPOG8828 

MPOG8835 

MPOH0291 

MPOH0298 

MPOH0305 

MPOH2045 

MPOH2052 

MPOH2059 

MPOH2832 

MPOH2839 

MPOH2846 

MPOH2853 

MPOH4308 

MPOH5278 

MPOH5530 

MPOH5537 

MPOH5544 

MPOH5551 

MPOH7023 

MPOH7960 

MPOH7971 

MPOH8640 

MPOH8647 

MPOH8654 

MPOH8678 

MPOJ1797 


MPOE3489 

MPOG3835 

MPOG3842 

MPOG3850 

MPOG6728 

MPOG6736 

MPOG6744 

MPOG7717 

MPOG7724 

MPOG7731 

MPOG7738 

MPOG7819 

MPOG7826 

MPOG7833 

MPOG8822 

MPOG8829 

MPOG8836 

MPOH0292 

MPOH0299 

MPOH1805 

MPOH2046 

MPOH2053 

MPOH2060 

MPOH2833 

MPOH2840 

MPOH2847 

MPOH2854 

MPOH4309 

MPOH5279 

MPOH5531 

MPOH5538 

MPOH5545 

MPOH5552 

MPOH7024 

MPOH7965 

MPOH7972 

MPOH8641 

MPOH8648 

MPOH8655 

MPOH8679 

MPOJ1798 


MPOE3490 

MPOG3836 

MPOG3843 

MPOG3851 

MPOG6729 

MPOG6738 

MPOG6745 

MPOG7718 

MPOG7725 

MPOG7732 

MPOG7739 

MPOG7820 

MPOG7827 

MPOG7834 

MPOG8823 

MPOG8830 

MPOG8837 

MPOH0293 

MPOH0300 

MPOH2040 

MPOH2047 

MPOH2054 

MPOH2061 

MPOH2834 

MPOH2841 

MPOH2848 

MPOH2855 

MPOH4310 

MPOH5280 

MPOH5532 

MPOH5539 

MPOH5546 

MPOH5553 

MPOH7025 

MPOH7966 

MPOH7973 

MPOH8642 

MPOH8649 

MPOH8656 

MPOH8680 

MPOJ1799 


MPOE3491 

MPOG3837 

MPOG3844 

MPOG5228 

MPOG6730 

MPOG6739 

MPOG6746 

MPOG7719 

MPOG7726 

MPOG7733 

MPOG7740 

MPOG7821 

MPOG7828 

MPOG7835 

MPOG8824 

MPOG8831 

MPOG9185 

MPOH0294 

MPOH0301 

MPOH2041 

MPOH2048 

MPOH2055 

MPOH2062 

MPOH2835 

MPOH2842 

MPOH2849 

MPOH2856 

MPOH431 1 

MPOH5281 

MPOH5533 

MPOH5540- 

MPOH5547 

MPOH5554 

MPOH7026 

MPOH7967 

MPOH7974 

MPOH8643 

MPOH8650 

MPOH8657 

MPOH8682 

MPOJ1800 


MPOE3492 

MPOG3838 

MPOG3845 

MPOG5230 

MPOG6731 

MPOG6740 

MPOG7713 

MPOG7720 

MPOG7727 

MPOG7734 

MPOG7741 

MPOG7822 

MPOG7829 

MPOG7836 

MPOG8825 

MPOG8832 

MPOG9186 

MPOH0295 

MPOH0302 

MPOH2042 

MPOH2049 

MPOH2056 

MPOH2829 

MPOH2836 

MPOH2843 

MPOH2850 

MPOH2857 

MPOH4312 

MPOH5282 

MPOH5534 

MPOH5541 

MPOH5548 

MPOH7020 

MPOH7027 

MPOH7968 

MPOH7975 

MPOH8644 

MPOH8651 

MPOH8658 

MPOH8683 

MPOJ1801 
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MPOJ1803 
MPOJ1934 
MPOJ1942 
MPOJ1949 
MPOJ1957 
MPOJ2425 
MPOJ2432 
MPOJ2439 
MPOJ2446 
MPOJ5185 
MPOJ6042 
MPOJ6049 
MPOJ6056 
MPOJ6063 
MPOJ6501 
MPOJ6509 
MPOJ6516 
MPOJ7637 
MPOJ8046 
MPOJ9309 
MPOK1233 
MPOK1240 
MPOK1830 
MPOK3069 
MPOK4663 
MPOK5084 
MPOK5522 
MPOK5961 
MPOK6250 
MPOK6257 
MPOK6827 
MPOK7228 
MPOM2128 
MPOM2135 
MPOM2360 
MPOM2461 
MPOM5526 
MPOM5533 
,  MPOM6153 
MPOM6160 
MPOM7092 
MPOM7099 
MPOM7106 
MPOM8300 
MPOM9260 
MPON0051 
MPON0059 
MPON0066 
MPON0076 
MPON1084 
MPON1091 
MPON1098 
MPON4255 


MPOJ1804 

MPOJ1935 

MPOJ1943 

MPOJ1950 

MPOJ1958 

MPOJ2426 

MPOJ2433 

MPOJ2440 

MPOJ2447 

MPOJ5186 

MPOJ6043 

MPOJ6050 

MPOJ6057 

MPOJ6064 

MPOJ6502 

MPOJ6510 

MPOJ6517 

MPOJ7638 

MPOJ8047 

MPOJ9310 

MPOK1234 

MPOK1824 

MPOK1831 

MPOK3070 

MPOK4664 

MPOK5085 

MPOK5955 

MPOK5962 

MPOK6251 

MPOK6715 

MPOK6828 

MPOK7229 

MPOM2129 

MPOM2136 

MPOM2361 

MPOM2462 

MPOM5527 

MPOM5534 

MPOM6154 

MPOM6161 

MPOM7093 

MPOM7100 

MPOM7107 

MPOM8301 

MPOM9261 

MPON0052 

MPON0060 

MPC)N0067 

MPON1077 

MPON1085 

MPON1092 

MPON1099 

MPON4256 


MPOJ1806 

MPOJ1936 

MPOJ1944 

MPOJ1951 

MPOJ2420 

MPOJ2427 

MPOJ2434 

MPOJ2441 

MPOJ2448 

MPOJ6035 

MPOJ6044 

MPOJ6051 

MPOJ6058 

MPOJ6065 

MPOJ6503 

MPOJ6511 

MPOJ7632 

MPOJ7639 

MPOJ8048 

MPOJ931 1 

MPOK1235 

MPOK1825 

MPOK1832 

MPOK3071 

MPOK4665 

MPOK5086 

MPOK5956 

MPOK5963 

MPOK6252 

MPOK6716 

MPOK6829 

MPOK7230 

MPOM2130 

MPOM2137 

MPOM2362 

MPOM5521 

MPOM5528 

MPOM5535 

MPOM6155 

MPOM6162 

MPOM7094 

MPOM7101 

MPOM7108 

MPOM8302 

MPOM9262 

MPON0053 

MPGN0061 

MPON0068 

MPON1078 

MPON1086 

MPON1093 

MPON1100 


MPOJ1930 

MPOJ1938 

MPOJ1945 

MPOJ1953 

MPOJ2421 

MPOJ2428 

MPOJ2435 

MPOJ2442 

MPOJ2449 

MPOJ6036 

MPOJ6045 

MPOJ6052 

MPOJ6059 

MPOJ6066 

MPOJ6505 

MPOJ6512 

MPOJ7633 

MPOJ7640 

MPOJ8049 

MPOJ9312 

MPOK1236 

MPOK1826 

MPOK2694 

MPOK4659 

MPOK4666 

MPOK5087 

MPOK5957 

MPOK5964 

MPOK6253 

MPOK6823 

MPOK6830 

MPOK7231 

MPOM2131 

MPOM2138 

MPOM2363 

MPOM5522 

MPOM5529 

MPOM5536 

MPOM6156 

MPOM7087 

MPOM7095 

MPOM7102 

MPOM7109 

MPOM9246 

MPOM9265 

MPON0055 

MPON0062 

MPON0069 

MPON1079 

MPON1087 

MPON1094 

MPON1642 


MPOJ1931 

MPOJ1939 

MPOJ1946 

MPOJ1954 

MPOJ2422 

MPOJ2429 

MPOJ2436 

MPOJ2443 

MPOJ2450 

MPOJ6039 

MPOJ6046 

MPOJ6053 

MPOJ6060 

MPOJ6067 

MPOJ6506 

MPOJ6513 

MPOJ7634 

MPOJ7641 

MPOJ8050 

MPOJ9313 

MPOK1237 

MPOK1827 

MPOK2695 

MPOK4660 

MPOK4667 

MPOK5088 

MPOK5958 

MPOK6247 

MPOK6254 

MPOK6824 

MPOK6831 

MPOK7232 

MPOM2132 

MPOM2357 

MPOM2364 

MPOM5523 

MPOM5530 

MPOM5537 

MPOM6157 

MPOM7088 

MPOM7096 

MPOM7103 

MPOM8297 

MPOM9257 

MPOM9721 

MPON0056 

MPON0063 

MPON0073 

MPON1080 

MPON1088 

MPON1095 

MPON4250 


MPOJ1932 

MPOJ1940 

MPOJ1947 

MPOJ1955 

MPOJ2423 

MPOJ24X 

MPOJ2437 

MPOJ2444 

MPOJ4173 

MPOJ6040 

MPOJ6047 

MPOJ6054 

MPOJ6061 

MPOJ6068 

MPOJ6507 

MPOJ6514 

MPOJ7635 

MPOJ7642 

MPOJeOSI 

MPOJ9314 

MPOK1238 

MPOK1828 

MPOK3067 

MPOK4661 

MPOK5082 

MPOK5520 

MPOK5959 

MPOK6248 

MPOK6255 

MPOK6825 

MPOK7226 

MPOK7233 

MPOM2133 

MPOM2358 

MPOM2365 

MPOM5524 

MPOM5531 

MPOM6151 

MPOM6158 

MPOM7089 

MPOM7097 

MPOM7104 

MPOM8298 

MPOM9258 

MPOM9722 

MPON0057 

MPON0064 

MPON0074 

MPON1081 

MPON1089 

MPON1096 

MPON4252 


MPOJ1933 

MPOJ1941 

MPOJ1948 

MPOJ1956 

MPOJ2424 

MPOJ2431 

MPOJ2438 

MPOJ2445 

MPOJ4174 

MPOJ6041 

MPOJ6048 

MPOJ6055 

MPOJ6062 

MPOJ6500 

MPOJ6508 

MPOJ6515 

MPOJ7636 

MPOJ7643 

MPOJ9308 

MPOJ9315 

MPOK1239 

MPOK1829 

MPOK3068 

MPOK4662 

MPOK5083 

MPOK5521 

MPOK5960 

MPOK6249 

MPOK6256 

MPOK6826 

MPOK7227 

MPOK7234 

MPOM2134 

MPOM2359 

MPOM2366 

MPOM5525 

MPOM5532 

MPOM6152 

MPOM6159 

MPOM7091 

MPOM7098 

MPOM7105 

MPOM8299 

MPOM9259 

MPOM9723 

MPON0058 

MPON0065 

MPON(X)75 

MPON1082 

MPON1090 

MPON1097 

MPON4254 


Initial  Inspection 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  alert  service 
bulletins  (ASB's)  or  service  bulletins  (SB's) 


listed  in  Column  A  of  the  following  Table  3; 
OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  hub  and 

Table  3 


bore  in  accordance  with  alert  service  bulletin 
(ASB)  CF6-50  72-A1108,  Revision  4.  dated 
June  6,  2001,  and  the  following  compliance 
times: 


CF6-50  SB  No. 

Procedures  (70-32-XX.)  in  standard  practices  manual  GEK9250 

Column  A 

Column  B 

Column  C 

Column  D 

Column  E 

SB  72-888,  Revision  3, 

70-32-09.  Revision  71, 

70-32-10,  Revision  71, 

70-32-13.  Temporary  Re- 

70-32-14. TR,  70-26, 

dated  January  31,  1991. 

dated  October  1,  1995. 

dated  October  1 ,  1995. 

vision  (TR),  70-25, 
dated  August  26,  1996. 

dated  August  26,  1996. 

SB  72-888,  Revision  4, 

70-32-09,  Revision  72, 

70-32-10,  Revision  72. 

70-32-13,  Revision  72. 

70-32-14.  Revision  72. 

dated  March  28,  1991. 

dated  November  15. 

dated  November  15, 

dated  November  15, 

dated  November  15. 

1996. 

1996. 

1996. 

1996. 
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CF6-50  SB  No. 


Column  A 


SB  72-888,  Revision  5, 
dated  November  7,  1994. 

SB  72-888,  Revision  6, 

dated  December  22, 

1995. 
SB  72-1000,  Original, 

dated  December  14, 

1990. 
SB  72-1000,  Revision  1, 

dated  March  28,  1991. 
SB  72-1000,  Revision  2, 

dated  September  9, 

1993. 
SB  72-1000,  Revision  3, 

dated  December  22, 

1995. 
SB  72-1108,  Original, 

dated  November  6,  1995. 
SB  72-1108,  Revision  1, 

dated  July  29,  1996. 
ASB  72-A1108,  Revision 

2,  dated  October  28, 
1999. 

ASB  72-A1108,  Revision 

3,  dated  November  12, 
1999. 

«SB  72-A1108,  Revision 

4,  dated  June  6,  2001. 


Procedures  (70-32-XX)  In  standard  practices  manual  GEK9250 


Column  B 


70-32-09,  Revision  74, 
dated  May  1,  1998. 


Column  C 


70-32-10,  Revision  74, 
dated  May  1,  1998. 

70-32-10,  Revision  75, 
dated  December  15, 
1998. 


Column  D 


Column  E 


70-32-13,  Revision  73, 
dated  November  1,  1997. 

70-32-13,  Revision  75, 
dated  December  15. 
1998. 

70-32-13,  TR  70-41, 
dated  Febmary  10,  1999. 

70-32-13,  Revision  76, 

dated  May  15,  1999. 
70-32-17,  TR  70-39, 

dated  December  15, 

1998. 
70-32-17,  Revision  76, 

dated  May  15,  1999. 

70-32-17.  TR  70-47, 
dated  October  28,  1999. 


70-32-14,  Revision  73, 

dated  November  1 , 

1997. 
70-32-14,  Revision  75, 

dated  December  15, 

1998. 
70-32-14,  TR  70-42 

dated  Febmary  10, 

1999. 
70-32-14,  Revision  76, 

dated  May  15,  1999. 
70-32-18,  TR  70-40, 

dated  Decemt>er  15, 

1998. 
70-32-18,  Revision  76, 

dated  May  15.  1999. 

70-32-18,  TR  70-48, 
dated  October  28,  1999. 


(i)  For  spools  with  greater  than  3,500 
:ycles-since-new  (CSN)  on  the  effective  date 
3f  this  AD,  inspect  before  further  flight. 

(ii)  For  spools  with  3,500  or  fewer  CSN,  on 
he  effective  date  of  this  AD,  inspect  at  the 
!rst  piece-part  exposure  (PPE)  after  1,000 
::SN  or  by  3.500  CSN,  whichever  occurs 
larlier. 

(2)  For  spools  that  have  not  been  inspected 
n  accordance  with  the  requirements  of  ASB 
:]F6-50  72-A1131,  Revision  3,  dated  June  6, 
JOOl,  or  an  earlier  revision  of  ASB  72-A1131 
)r  SB  72-1131,  inspect  the  web  and  hub-to- 
Areb  transition  areas  in  accordance  with  the 
"equirements  of  ASB  72-A1131,  Revision  3, 
iated  June  6,  2001,  at  the  first  PRE  after  1,000, 
3SN,  but  not  later  than  4,000  additional 
:ycles  in-service  (CIS)  after  the  effective  date 
)f  this  AD. 

(3)  For  spools  that  have  not  been  inspected 
n  accordance  with  the  requirements  of  ASB 
:F6-50  72-A1157,  Revision  3,  dated  January 
II.  2002,  or  an  earlier  revision  of  ASB  72- 
M157,  inspect  the  stage  3-5  dovetail  slot 
>ottoms  in  accordance  with  the  requirements 
)f  ASB  72-A1157,  Revision  3  dated  January 
II.  2002,  at  the  earliest  of: 

(i)  The  first  PPE  after  1000  CSN,  or 
(ii)  The  first  HPC  rotor  exposure  after  1000 
CSN.  or 
(iii)  The  next  required  inspection  to 

VSB72-A1108.  Revision  4.  dated  June  6, 

1001. 

\epetitive  Inspection 

(4)  For  spools  that  have  already  been 
nspected  using  one  of  the  ASB's  or  SB's 
isted  in  Column  A  of  Table  3;  OR  a 

combination  of  one  procedure  from  Column 


B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  rejnspect  the 
hub  and  bore  in  accordance  with  the 
requirements  of  ASB  72-A1108,  Revision  4, 
dated  June  6,  2001,  and  the  stage  3-5  dovetail 
slot  bottoms  in  accordance  with  ASB  72- 
A1157,  Revision  3,  dated  January  31.  2002. 
at  the  earliest  of: 

(i)  Each  PPE  with  more  than  1.000  cycles- 
since-last-inspection  (CSLI)  and  3,500  CSN, 
or 

(ii)  From  July  29,  2001  through  January  27, 
2003,  before  the  cycle  limits  of  Table  4.  " 

Table  4 


Table  5— Continued 


CSN  at  last  Inspection 


Reinsped  by 


CSN  at  last  inspection 


Relnspect  by 


(A)  ^000  or  fewer  CSN  3,500  CSLI 

(B)  6,001  to  7,000  CSN  9,500  CSN 

(C)  7,001  to  8,000  CSN  2,500  CSLI 

(D)  8,001  to  8,500  CSN  10,500  CSN 

(E)  8,501  or  more  CSN  2,000  CSLI 

(iii)  After  January  27,  2003,  before  the  cycle 
limits  of  Table  5. 


Table  5 


CSN  at  last  Inspection 


Relnspect  by 


(A)  5,000  or  fewer  CSN  3,500  CSLI 

(B)  5.001  to  5,500  CSN  8,500  CSN 

(C)  5,501  to  6,500  CSN  3,000  CSLI 

(D)  6,501  to  7,000  CSN  9,500  CSN 

(E)  7,001  to  8,000  CSN  2,500  CSLI 

(F)  8,001  to  8,500  CSN 10.500  CSN 


(G)  8,501  or  more  CSN 2,000  CSLI 

(5)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A1108,  Revision  4,  dated  June  6,  2001,  or 
ASB  72-A1131,  Revision  3,  dated  June  6, 
2001,  or  ASB  72-A1157,  Revision  3,  dated 
January  31,  2002:  replace  spool  before  further 
flight. 

CF6-50    13-inch  billet  spools 

(b)  For  CF6  HPC  Rotor  Stage  3-9  Spool,  ?/ 
N's  9136M89G03,  9136M89G07, 
9136M89G09,  9136M89G17,  9136M89G18, 
9253M85G01.  and  9136M89G08  with  serial 
numbers  that  are  not  listed  in  Table  2,  do  the 
following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7,000  CSN 
on  the  effective  date  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
3;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CFfv-50  72- 
A1108,  Revision  4,  dated  June  6,  2001  before 
further  flight. 

(2)  If  the  spool  has  7,000  or  fewer  CSN  on 
the  effective  date  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
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3;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A1108.  Revision  4,  dated  June  6,  2001,  by  the 
earliest  of: 
(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  first  engine  shop  visit  (ESV)  after 
4,000  CSN.  or 

(iii)  From  July  29.  2001,  through  January 
27,  2003,  before  7,000  CSN,  and  after  January 
27,  2003,  before  4,000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A1131,  Revision  3.  dated  Jime  6,  2001,  or 
an  earlier  revision  of  ASB  72-A1131,  or  SB 
72-1131,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A1131,  Revision  3, 
dated  June  6.  2001,  by  the  earlier  of. 

(i)  The  first  PPE  after  1.000  CSN.  or 
(iij  Within  4.000  additional  CIS  after  the 
effective  date  of  this  AD. 

(4)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A1157,  Revision  3,  dated  January  31, 
2002,  or  an  earlier  revision  of  ASB  72- 
A1157,  inspect  the  stage  3-5  dovetail  slot 
bottoms  in  accordance  with  the  requirements 
of  ASB  72-A1157.  Revision  3,  dated  January 
31,  2002.  by  the  earlier  of: 

(ij  The  first  PPE  after  1,000  CSN.  or 
(ii)  Within  4,000  additional  QS  after  the 
effective  date  of  this  AD. 

Repetitive  Inspection 

(5)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Colunm  A  of  Table  3;  OR  a 
combination  of  one  procedure  from  Column 
B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  reinspect  the 
hub  and  bore  in  accordance  with  the 
requirements  of  ASB  72-A1108,  Revision  4, 
dated  June  6,  2001,  at  the  earliest  of: 

(iJ  Each  PPE  with  more  than  1,000  CSU 
and  4,000  CSN,  or 

(ii)  Each  ESV  with  more  than  2,000  CSLI 
and  4.000  CSN,  or 

(iii)  Before  4,000  CSLI. 

(6)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A1108,  Revision  4,  dated  June  6,  2001;  or 
ASB  72-A1131.  Revision  3.  dated  June  6. 
2001;  or  ASB  72-A11S7,  Revision  3,  dated 
January  31,  2002;  replace  spool  before  further 
flight. 

CF6-50    9&10-inch  billet  spools 

(c)  For  CF6  HPCR  stage  3-9  spool,  P/N's 
9136M89G19,  9136M89G21,  9136M89G22 
and  9136M89G27,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7,000  CSN 
on  the  effective  date  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
3;  OR  a  combination  of  one  procedure  &t>m 
Column  B  and  one  from  Column  C;  OR  a 
combination  of  one  procedure  bora  Column 
D  and  one  fit>m  Colunm  E,  inspect  the  hub 
and  bor6  in  accordance  with  ASB  CF6-50 


72-A1108,  Revision  4,  dated  June  6,  2001 
before  further  flight. 

'(2)  If  the  spool  has  7,000  or  fewer  CSN  on 
the  effective  date  of  this  AD,  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
3:  OR  a  combination  of  one  procedure  frt)m 
Column  B  and  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  and  one  from  Column  E,  inspect  the  hub 
and  bore  in  accordance  with  ASB  CF6-50 
72-A1108,  Revision  4,  dated  June  6.  2001.  at 
the  earliest  of: 
(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  The  first  ESV  after  3,000  CSN,  or 
(iii)  From  July  29,  2001  through  January  27, 
2003.  before  7,000  CSN,  and  after  January  27, 
2003.  before  3.500  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A1131.  Revision  3.  dated  June  6,  2001,  or 
an  earlier  revision  of  ASB  72-A1131,  or  SB 
72-1131,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A1131.  Revision  3, 
dated  June  6,  2001.  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  Within  4,000  additional  CIS  after  the 
effective  date  of  this  AD. 

(4)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A1157,  Revision  3,  dated  January  31, 

2002,  or  an  earlier  revision  of  ASB  72- 
A1157,  inspect  the  stage  3-5  dovetail  slot 
bottom  in  accordance  with  the  requirements 
of  ASB  72-A1157,  Revision  3,  dated  January 
31.  2002,  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN.  or 
(ii)  Within  4,000  additional  CIS  after  the 
effective  date  of  this  AD. 

Repetitive  Inspection 

(5)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  3;  OR  a 
combination  of  one  procediu^  fit)m  Column 
B  and  one  from  Column  C;  OR  a  combination 
of  one  procedure  from  Column  D  and  one 
from  Column  E,  reinspect  the  hub  and  bore 
in  accordance  with  the  requirements  of  ASB 
72-A1108,  Revision  4,  dated  June  6,  2001.  at 
the  earliest  of: 

(i)  Each  PPE  with  more  than  1,000  CSLI 
and  3,500  CSN,  or 

(ii)  From  July  29,  2001,  through  January  27, 

2003,  before  the  cycle  limits  of  the  following 
Table  6,  or: 

Table  6 


CSN  at  last  inspection 


Reinspect  by 


(A)  3,500  or  fewer  CSN  7,000  CSN 

(B)  3,501  to  6,000  CSN  3,500  CSLI 

(C)  6,001  to  7,000  CSN  9,500  CSN 

(D)  7.001  to  8,000  CSN  2.500  CSLI 

(E)  8,001  to  8,500  CSN  10,500  CSN 

(F)  8,501  or  more  CSN  2,000  CSLI 

(iii)  After  January  27,  2003.  before  the  cycle 
limits  of  Table  5. 

(6)  If  inspection  findings  equal  or  exceed 
the  reiect  limits  established  by  ASB  72-  " 
Alios,  Revision  4,  dated  June  6,  2001;  or 
ASB  72-A1131,  Revision  3,  dated  June  6, 


2001;  or  ASB  72-A1157,  Revision  3.  dated 
January  31,  2002;  replace  spool  before  further 
flight. 

(7)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  an  HPCR  stage 
3-9  spool,  P/N's  9136M89G19,  9136M89G21. 
9136M89G22  and  9136M89G27,  installed 
where  the  spool  has  10,500  or  more  CSN. 

CF6-508-inch  billet  2-piece  spools 

(d)  For  CF6  HPCR  stage  3-9  spool,  P/N 
9136M89G29,  do  the  following: 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  3;  OR  a 
combination  of  one  procedure  from  Colunm 
B  and  one  from  Column  C;  OR  a  combination 
of  one  procedure  from  Column  D  and  one 
from  Column  E,  inspect  hub  and  bore  in 
accordance  with  ASB  CF6-50  72-A1108, 
Revision  4,  dated  June  6,  2001,  at  the  earlier 
of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(2)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A1131,  Revision  3,  dated  June  6,  2001.  or 
an  earlier  revision  of  ASB  72-A1131,  or  SB 
72-1131,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A1131,  Revision  3, 
dated  June  6,  2001,  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A1157,  Revision  3,  dated  January  31, 
2002,  or  an  earlier  revision  of  ASB  72- 
A1157,  inspect  the  stage  3-5  dovetail  slot 
bottom  in  accordance  with  the  requirements 
of  ASB  72-A1157,  Revision  3,  dated  January 
31,  2002,  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  6.000  CSN. 

(4)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A1108,  Revision  4,  dated  June  6,  2001;  or 
ASB  72-A1131,  Revision  3,  dated  June  6, 
2001;  or  ASB  72-A1157,  Revision  3,  dated 
January  31,  2002;  replacaspool  before  further 
flight. 

CF6-80A  16-inch  billet  spools 

(e)  For  CF6  HPCR  stage  3-9  spool,  P/N's 
9136M89G10  with  SN's  MPOM0054, 
MPOM7090,  MPOM8303,  MPOM8304, 
MPOM9263,  MPOM9264,  MPON0054, 
MPON0071.  MPON0072,  MPON1643, 
MPON42S1,  or  MPON4253,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  the  following  Table  7; 
OR  a  combination  of  one  procedure  from 
Colunm  B  and  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  and  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  72  A0678, 
Revision  4,  dated  June  6,  2001,  and  the 
following  compliance  times: 
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Table  7 


CF6-80A  SB  No. 


Column  A 


SB  72-500,  Revision  3, 
dated  March  19,  1991 

SB  72-500,  Revision  4, 
II  dated  July  1,  1991 

is  72-500,  Revision  5, 
dated  November  7,  1 994 


SB  72-500,  Revision  6, 
dated  December  22,  1995 


SB  72-583,  Original,  dated 
j  j  December  20,  1 990 

SB  72-583,  Revision  1. 

dated  March  18,  1991 
SB  72-583,  Revision  2. 

dated  July  15,  1991 


i 


B  72-583,  Revision  3, 

dated  July  24,  1991 
SB  72-583,  Revision  4, 

dated  September  15, 

1993 
SB  72-583,  Revision  5, 

dated  December  22,  1995 
SB  72-678,  Original,  dated 

November  6,  1 995 
SB  72-678.  Revision  1 , 

dated  July  29,  1996 
ASB  72-A678,  Revision  2, 

dated  October  28,  1999 
ASB  72-A678,  Revision  3, 

dated  November  12,  1999 
ASB  72-A0678,  Revision  4, 

dated  June  6,  2001 


Procedures  (70-32-XX)  in  standard  practices  manual  GEK92S0 


Column  B 


70-32-09,  Revision  71 , 
dated  October  1,  1995 

70-32-09,  Revision  72, 
dated  November  15, 
1996 

70-32-09,  Revision  74, 
dated  May  1.  1998 


Column  C 


70-32-10,  Revision  71. 
dated  October  1,  1995 

70-32-10,  Revision  72, 
dated  November  15, 
1996 

70-32-10,  Revision  74, 
dated  May  1.  1998 

70-32-10,  Revision  75. 
dated  December  15, 
1998 


Column  D 


70-32-13,  Temporary  Re- 
(TR),  70-25, 
August  26,  1996 
3,  Revision  72, 
November  15, 


vision 
dated 

70-32-1 
dated 
1996 

70-32-1 
dated 
1997 

70-32-1 
dated 
1998 

70-32-1 
dated 
1999 

70-32-1 
dated 

70-32-1 
dated 
1998 

70-32-1 
dated 

70-32-1 
dated 


3,  Revision  73, 
November  1 . 

3,  Revision  75, 
December  15, 

3,  TR  70-41, 
February  10. 

3,  Revision  76, 
May  15,  1999 
7,  TR  70-39, 
December  15, 

7,  Revision  76, 
May  15,  1999 
7,  TR  70-47, 
October  28.  1999 


Column  E 


70-32-14,  TR  70-26. 
dated  August  26,  1996 

70-32-14,  Revision  72, 

dated  November  15, 

1996 
70-32-14,  Revision  73. 

dated  November  1, 

1997 
70-32-14,  Revision  75, 

dated  December  1 5, 

1998 
70-32-14,  TR  70-42. 

dated  Febmary  10, 

1999 
70-32-14,  Revision  76, 

dated  May  15,  1999 
70-32-18,  TR  70-40, 

dated  December  15, 

1998 
70-32-18,  Revision  76. 

dated  May  15.  1999 
70-32-18,  TR  70-48, 

dated  October  28,  1999 


(i)  For  spools  with  greater  than  3,500  CSN 
(^  the  effective  date  of  this  AD,  inspect 
before  further  flight. 

(ii)  For  spools  with  3,500  or  fewer  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
first  PPE  after  1,000  CSN  or  within  3.500 
CSN,  whichever  occurs  earlier. 

(2)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0691,  Revision  4,  dated  June  6,  2001,  or 
an  earlier  revision  of  ASB  72-A0691,  or  SB 
72-0691 ,  inspect  the  web  and  hub-tp-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A0691,  Revision  4, 
dated  June  6,  2001,  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 

(ii)  Within  4,000  additional  CIS 
accumulated  after  the  effective  date  of  this 
AD. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0719,  Revision  4,  dated  January  31, 
2002,  or  an  earlier  revision  of  ASB  72- 
A0719,  inspect  thestage  3-5  dovetail  slot 
bottom  in  accordance  with  the  requirements 
of  ASB  72-A0719,  Revision  4,  dated  January 
31,  2002,  at  the  earliest  of: 

(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  first  HPCR  exposure  after  1,000 
CSN.qr 


(iii)  The  next  required  inspection  to  ASB 
72-A0678,  Revision  4,  dated  June  6,  2001. 

Repetitive  Inspections 

(4)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  7;  OR  a 
combination  of  one  procedure  from  Column 
B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  reinspect  the 
hub  and  bore  in  accordance  with  the 
requirements  of  ASB  72-A0678,  Revision  4, 
dated  June  6.  2001;  and  the  dovetail  slot 
bottoms  in  accordance  with  the  requirements 
of  ASB  72-A0719.  Revision  4,  dated  January 
31,  2002,  at  the  earliest  of: 

(i)  Each  PPE  with,  more  than  1,000  CSLI 
and  3,500  CSN.  or 

(ii)  From  July  29,  2001  through  January  27, 
2003  before  the  cycle  limits  of  Table  4,  or 

(iii)  After  January  27,  2003,  before  the  cycle 
limits  of  Table  5. 

(5)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0678,  Revision  4,  dated  June  6.  2001;  or 
ASB  72-A0691.  Revision  4.  dated  June  6. 
2001;  or  ASB  A0719,  Revision  4.  dated 
January  31.  2002;  replace  spool  before  further 
flight. 


(6)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  an  HPCR  stage 
3-9  spool  P/N  9136M89G10  with  serial 
numbers  (SN's)  MPOM0054.  MPOM7090, 
MPOM8303,  MPOM8304,  MPOM9263. 
MPOM9264.  MPON0054,  MPON0071, 
MPON0072,  MPON1643.  MPON4251,  or 
MPON4253,  installed  where  the  spool  has 
10,500  or  more  CSN. 

CF6-80A    13-inch  billet  spools 

(f)  For  all  other  CF6  HPCR  stage  3-9 
spools,  P/N  9136MB9G10,  with  SN's  that  are 
not  listed  in  paragraph  (e)  of  this  AD,  and  P/ 
N  9136M89G11,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7,000  CSN 
on  the  effective  dale  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
7;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0678.  Revision  4,  dated  June  6.  2001  before 
further  flight. 

(2)  If  the  spool  has  7.000  or  fewer  CSN  on 
the  effective  date  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
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ASB's  or  SB's  listed  in  Column  A  of  Table 
7;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E.  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0678,  Revision  4,  dated  June  6.  2001.  at  the 

par] lag f  Qj; 

(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  first  ESV  after  5.000  CSN  or 
(iii)  From  July  29,  2001,  through  January 

27,  2003  before  7.000  CSN,  and  after  January 

27,  2003.  before  5.000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0691,  Revision  4,  dated  June  6.  2001,  or 
an  earlier  revision  of  ASB  72-A0691,  or  SB 
72-0691,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A0691 .  Revision  4, 
dated  June  6,  2001 .  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  Within  4,000  additional  CIS  after  the 
effective  date  of  this  AD. 

(4)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0719,  Revision  4,  dated  January  31, 
2002,  or  an  earlier  revision  of  ASB  72-A0719 
inspect  the  dovetail  slot  bottom  in 
accordance  with  the  requirements  of  ASB 
72-A0719,  Revision  4,  dated  January  31, 
2002,  at  the  earlier  of: 

(i)  The  first  PPE  after  1 ,000  CSN,  or 
(ii)  Within  4,000  additional  QS  after  the 
effective  date  of  this  AD. 

Repetitive  Inspection 

(5)  Spools  installed  in  CF&-80A1  and  CF6- 
80A3  engines  that  were  inspected  using  one 
of  the  ASB's  or  SB's  listed  in  Column  A  of 
Table  7;  OR  a  combination  of  one  procedure 
bom  Column  B  AND  one  from  Column  C;  OR 
a  combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  alert  ASB  CF6-50 
72-A0678,  Revision  4.  dated  June  6,  2001,  at 
the  earliest  of: 

(i)  Each  PPE  with  more  than  1.000  CSU 
and  5,000  CSN.  or 

(ii)  Each  ESV  with  more  than  2.000  CSU 
and  5,000  CSN,  or 

(iii)  Within  4,000  CSLI  and  more  than 
5,000  CSN. 

(6)  Spools  installed  in  CF6-80A  and  CF6- 
80A2  engines  previously  inspected  using  one 
of  the  ASB's  or  SB's  listed  in  Column  A  of 
Table  7;  OR  a  combination  of  one  procedure 
from  Column  B  AND  one  from  Column  C;  OR 
a  combination  of  one  procedure  from  Colunui 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0678,  Revision  4.  dated  June  6.  2001.  at  the 
earliest  of: 

(i)  Each  PPE  with  more  than  1.000  CSU 
and  5.000  CSN.  or 

(ii)  Each  ESV  with  more  than  1.500  CSU 
and  5,000  CSN,  or 

(iii)  Within  4,000  CSU  and  more  than 
5,000  CSN. 

(7)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0678.  Revision  4,  dated  June  6.  2001;  or 
ASB  72-A0691,  Revision  4,  dated  June  6. 
2001;  or  ASB  A0719.  Revision  4.  dated 
January  31,  2002;  replace  spool  before  further 
flight. 


CF6-80A    9  and  10-inch  billet  spools 

(g)  For  CF6  HPCR  stage  3-9  spools,  P/N*s 
9136M89G20,  9136M89G21,  9136M89G22 
and  9136M89G27,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7,000  CSN 
on  the  effective  date  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
7;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  frtim  Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0678,  Revision  4,  dated  June  6,  2001  before 
further  flight. 

(2)  Jf  the  spool  has  7,000  or  fewer  CSN  on 
the  effective  date  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
7;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  frtjm  Column  C;  OR  a 
combination  of  one  procedure  fix)m  Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0678,  Revision  4,  dated  June  6,  2001,  at  the 
earliest  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  3,000  CSN  or 
(iii)  From  July  29,  2001,  through  January 

27.  2003.  before  7.000  CSN,  and  after  January 

27.  2003.  before  5.000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0691.  Revision  4.  dated  June  6.  2001.  or 
an  earlier  revision  of  ASB  72-A0691.  or  SB 
72-0691.  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A0691.  Revision  4. 
dated  June  6.  2001.  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  Within  4,000  additional  CIS  after  the 
effective  date  of  this  AD. 

(4)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0719,  Revision  4,  dated  January  31. 
2002.  or  an  earlier  revision  of  ASB  72-A0719 
inspect  the  dovetail  slot  bottom  in 
accordance  with  the  requirements  of  ASB 
72-A0719.  Revision  4.  dated  January  31. 

2002.  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  Within  4,000  additional  QS  after  the 
effective  date  of  this  AD. 

Repetitive  Inspection 

(5)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  7;  OR  a 
combination  of  one  procedure  from  Column 
B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E.  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0678.  Revision  4.  dated  June  6.  2001,  at  the 
earliest  of: 

(i)  Each  PPE  with  more  than  1,000  CSU 
and  5.000  CSN.  or 
(ii)  From  July  29,  2001  through  January  27. 

2003,  before  the  cycle  limits  of  Table  6. 

(iii)  After  January  27,  2003.  before  the  cycle 
limits  of  the  following  Table  8: 


Table  8 


CSN  at  last  inspection 


Reinspect  by 


(A)  1.500  or  fewer  CSN  5.000  CSN     ■ 

(B)  1.501  to  S.OOg  CSN  3,500  CSLI 

(C)  5.001  to  5,500  CSN  8.500  CSN 

(D)  5,501  to  6,501  CSN  3,000  CSU 

(E)  6,501  to  7,000  CSN  9,500  CSN 

(F)  7,001  to  8,000  CSN  2,500  CSU 

(G)  8,001  to  8,500  CSN  10,500  CSN 

(H)  8.501  or  more  CSN 2.000  CSLI 

(6)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0678.  Revision  4.  dated  June  6,  2001;  or 
ASB  72-A0691.  Revision  4.  dated  June  6, 
2001;  or  ASB  A0719,  Revision  4,  dated 
January  31,  2002;  replace  spool  before  further 
flight. 

(7)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  an  HPCR  stage 
3-9  spool,  P/N's  9136M89G20,  9136M89G21, 
9136M89G22  and  9136M89G27,  installed 
where  the  spool  has  10,500  or  more  CSN. 

CF6-80A    8-Inch  Billet  2-Piece  Spools 

(h)  For  CF6  HPCR  stage  3-9  spool,  P/N 
9136M89G28.  do  the  following: 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  7;  OR  a 
combination  of  one  procedure  from  Column 
B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E.  inspect  hub  and 
bore  in  accordance  with  ASB  72-A0678, 
Revision  4.  dated  June  6.  2001.  at  the  earlier 
of: 

(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  first  ESV  after  6.000  CSN. 

(2)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0691.  Revision  4.  dated  June  6,  2001,  or 
an  earlier  revision  of  ASB  72-A0691,  or  SB 
72-0691,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A0691,  Revision  4, 
dated  June  6.  2001,  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0719.  Revision  4.  dated  January  31. 
2002.  or  an  earlier  revision  of  ASB  72-A0719 
inspect  the  stage  3-5  dovetail  slot  bottom  in 
accordance  with  the  requirements  of  ASB 
72-A0719.  Revision  4.  dated  January  31. 
2002.  at  the  earlier  of: 

(i)  The  first  PPE  after  1 .000  CSN.  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(4)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0678,  Revision  4,  dated  June  6,  2001;  or 
ASB  72-A0691,  Revision  4,  dated  June  6, 
2001;  or  ASB  72-A0719,  Revision  4,  dated 
January  31,  2002;  replace  spool  before  further 
flight. 

CF6-80C2    13-inch  billet  spools 

(i)  For  CF6  HPCR  stage  3-9  spool.  P/N's 
1781M52P01,  1854M95P02,  1854M95P05 
and  9380M28P05,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
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sted  in  Column  A  of  the  following  Table  9; 
OR  a  combination  of  one  procedure  from 
Column  B  and  one  from  Column  C;  OR  a 


combination  of  one  procedure  from  Column 
D  and  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  72-A0812, 

Table  9 


Revision  3,  dated  June  6,  2001,  and  the 
following  compliance  times: 


r 


CF6-80C2  SB  No. 


Column  A 


SB  72-418.  Revision  2. 
May  14, 1991 


SB  72-418,  Revision  3,  No- 
vember 7,  1994 


i 


8  72-418,  Revision  4,  De- 
cember 22,  1995 


SB  72-758,  Original,  dated 
November  7,  1994 


SB  72-758.  Revision  1, 
dated  December  22, 1995 

3B  72-812.  Original,  dated 

November  6,  1995 
SB  72-812,  Revision  1, 

dated  January  30,  1998 

5B  72-A0812.  Revision  2. 
dated  October  28,  1999 
^SB  72-A0812,  Revision  3, 
dated  June  6,  2001 

■i 


Procedures  (70-32-XX)  in  standard  practices  manual  GEK9250 


Column  B 


70-32-09,  Revision  71 , 
dated  October  1,  1995 

70-32-09,  Revision  72, 
dated  November  15. 
1996 

70-32-09,  Revision  74, 
dated  May  1,  1998 


Column  C 


70-32-10,  Revision  71, 
dated  October  1,  1995 

70-32-10,  Revision  72, 
dated  November  15, 
1996 

70-32-10,  Revision  74, 
dated  May  1,  1998 

70-32-10,  Revision  75, 
dated  December  15, 
1998 


Column  D 


70-32-13.  Temporary  Re- 
vision (TR),  70-25, 

dated  August  26.  1996 
70-32-13,  Revision  72. 

dated  November  15. 

1996 
70-32-13,  Revision  73, 

dated  November  1 , 

1997 
70-32-13,  Revision  75, 

dated  December  15, 

1998 
70-32-13,  TR  70-41, 

dated  Febmary  10, 

1999 
70-32-13,  Revision  76, 

dated  May  15,  1999 
70-32-17,  TR  70-39, 

dated  December  15, 

1998 
70-32-17,  Revision  76, 

dated  May  15,  1999 
70-32-17,  TR  70-47, 

dated  October  28,  1999 


Column  E 


70-32-14,  TR  70-26, 
•    dated  August  26,  1996 

70-32-14,  Revision  72, 

dated  November  15, 

1996 
70-32-14,  Revision  73, 

dated  November  1 , 

1997 
70-32-14,  Revision  75. 

dated  December  15, 

1996 
70-32-14,  TR  70-42. 

dated  February  10. 

1999, 
70-32-14,  Revision  76. 

dated  May  15,  1999 
70-32-18.  TR  70-40. 

dated  December  15. 

1998 
70-32-18.  Revision  76. 

dated  May  15.  1999 
70-32-18,  TR  70-48, 

dated  October  28.  1999 


Ii 


(i)  For  spools  with  greater  than  3.500  CSN 
on  the  effective  date  of  this  AD.  inspect 
before  further  flight. 

(ii)  For  spools  with  3.500  or  fewer  CSN  on 
the  effective  date  of  this  AD.  inspect  at  the 
first  PPE  after  1.000  CSN  or  before  3.500 
CSN.  whichever  occurs  earlier. 

(2)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0848.  Revision  7,  dated  June  6.  2001,  or 
an  earlier  revision  of  ASB  72-A0848.  or  SB 
72-0848.  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A0848.  Revision  7, 
dated  June  6.  2001,  at  the  earliest  of: 

(i)  The  first  PPE  after  1000  CSN,  or 
(ii)  The  next  required  inspection  to  ASB 
:-A0812.  Revision  3,  dated  June  6.  2001.  or 
(iii)  From  July  29,  2001  through  January  27. 

2003,  before  7.000  CSN.  and  after  January  27, 

2003,  before  3.500  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0934,  Revision  3,  dated  January  31, 
2002,  or  an  earlier  revision  of  ASB  72- 
A0934,  inspect  the  stage  3-5  dovetail  slot 
bottom  in  accordance  with  the  requirements 
of  ASB  72-A0934,  Revision  3.jdated  January 
31.  2002.  at  the  earliest  of: 

(i)  The  first  PPE  after  1.000  CSN.  or 
Jjii)  The  first  HPCR  exposure  after  1.000 
I  :)SN.  or 

t(iii)  The  next  required  inspection  to  ASB 
-A0812.  Revision  3.  dated  June  6.  2001 

.  Repetitive  Inspection 

(4)  For  spools  that  have  already  been 
Inspected  using  one  of  the  ASB's  or  SB's' 
listed  in  Column  A  of  Table  9;  OR  a 
combination  of  one  procedure  from  Column 


B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E.  inspect  the  hub 
and  bore  in  accordance  with  ASB  72-A812. 
Revision  3.  dated  June  6,  2001,  the  web  and 
hub-to-web  transition  areas  in  accordance 
with  ASB  72-A0848,  Revision  7,  dated  June 
6,  2001,  and  the  stage  3-5  dovetail  slot 
bottoms  in  accordance  with  ASB  72-A0934 
Revision  3,  dated  January  31.  2002.  at  the 
earliest  of: 

(i)  Each  PPE  with  more  than  1,000  CSU 
and  3,500  CSN.  or 

(ii)  From  July  29.  2001.  through  January  27. 
2003.  before  the  cycle  limits  of  Table  4. 

(iii)  After  January  27.  2003.  before  the  cycle 
limits  of  Table  5. 

(5)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0812,  Revision  3.  dated  June  6.  2001,  or 
ASB  72-A0848.  Revision  7,  dated  June  6. 
2001,  or  ASB  72-A0934,  Revision  3,  dated 
January  31,  2002;  replace  spool  before  further 
flight. 

(6)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  an  HPCR  stage 
3-9  spool,  P/N's  1781M52P01.  1854M95P02, 
1854M95P05  and  9380M28P05,  installed 
where  the  spool  has  10,500  or  more  CSN. 

CF6-«0C2    MlO-inch  billet  spools 

(j)  For  CF6  HPCR  stage  3-9  spool,  P/Ns 
1333M66G01,  1333M66G03,  1333M66G07, 
1333M66G09,  1781M53G01,  1854M95P01, 
1854M95P03.  1854M95P04.  1854M95P06 
and  1854M95P07,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7,000  CSN 
on  the  effective  date  of  this  AD  and  has  not 


already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
9;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  frt)m  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  and  if  the  spool 
has  not  been  inspected  in  accordance  with 
ASB  72-A0848,  Revision  7,  dated  June  6, 
2001,  or  an  earlier  revision  of  ASB  72- 
A084S,  or  SB  72-0848,  inspect  the  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0812,  Revision  3,  dated  June  6,  2001;  and 
the  web  and  hub-to-web  transition  areas  in 
accordance  with  ASB  72-A0848,  Revision  7, 
dated  June  6,  2001,  before  further  flight. 

(2)  If  the  spool  has  7,000  or  fewer  CSN  on 
the  effective  date  of  this  AD,  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
9;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  frtim  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  and  if  the  spool 
has  not  been  inspected  in  accordance  with 
ASB  72-A0848,  Revision  7,  dated  June  6, 
2001 ,  or  an  earlier  revision  of  ASB  72- 
A0848,  or  SB  72-0848,  inspect  the  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0812,  Revision  3,  dated  June  6,  2001;  and 
the  web  and  hub-to-web  transition  areas  in 
accordance  with  ASB  72-A0848,  Revision  7, 
dated  June  6,  2001,  at  the  earliest  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  3,000  CSN.  or 
(iii)  From  July  29,  2001,  through  January 

27,  2003,  before  7,000  CSN,  Aid  after  January 

27.  2003,  before  3.500  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0934.  Revision  3.  dated  January  31. 
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2002.  or  an  earlier  revision  of  ASB  72- 
A0934,  inspect  the  stage  3-5  dovetail  slot 
bottom  in  accordance  with  the  requirements 
of  ASB  72-A0934,  Revision  3,  dated  January 
31,  2002.  at  the  earlier  of: 

(i)  The  first  PPE  afler  1.000  CSN.  or 
(ii)  Within  4,000  additional  QS  after  the 
effective  date  of  this  AD. 

Repetitive  Inspection 

(4)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  9;  OR  a 
combination  of  one  procedure  from  Column 
B  AND  one  &t)m  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  the  hub 
and  bore  in  accordance  with  the 
requirements  of  ASB  72-A0812,  Revision  3, 
dated  June  6,  2001.  and  the  web  and  hub-to- 
web  transition  areas  in  accordance  with  ASB 
72-A0848,  Revision  7.  dated  June  6,  2001,  at 
the  earlier  of: 

(i)  Each  PPE  with  more  than  1,000  CSU 
and  3,500  CSN.  or 
(ii)  From  July  29,  2001,  through  January  27, 

2003,  before  the  cycle  limits  of  Table  6,  and 
after  January  27,  2003,  before  the  cycle  limits 
of  Table  5. 

(5)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0812,  Revision  3,  dated  June  6,  2001,  or 
ASB  72-A0848,  Revision  7,  dated  June  6, 
2001,  or  ASB  72-A0934,  Revision  3,  dated 
January  31,  2002:  replace  spool  before  further 
flight. 

(6)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  an  HPCR  stage 


3-9  spool,  P/N's  1333M66G01,  1333M66G03. 
1333M66G07,  1333M66G09,  1781M53G01, 
1854M95P01,  1854M95P03.  1854M95P04. 
1854M95P06  and  1854M95P07,  installed 
where  the  spool  has  10,500  or  more  CSN. 

CF6-80C2    8-inch  billet  2-piece  spools 

(k)  For  CF6  HPCR  stage  3-9  spool,  P/N's 
1333M66G10  and  1854M95P08,  do  the 
following: 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  9;  OR  a 
combination  of  one  procedure  bom  Column 
B  AND  one  &t)m  Column  C;  OR  a 
combination  of  one  procedure  fitim  Column 
D  AND  one  frtim  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  72-A0812, 
Revision  3,  dated  June  6,  2001,  at  the  earlier 
of: 

(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(2)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0848,  Revision  7,  dated  June  6,  2001,  or 
an  earlier  revision  of  ASB  72-A0848,  or  SB 
72-0848,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  72-A0848,  Revision  7, 
dated  June  6,  2001,  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN.  or 
(ii)  The  first  ESV  after  6.000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0934.  Revision  3,  dated  January  31, 
2002,  or  an  earlier  revision  of  ASB  72- 
A0934,  inspect  the  stage  3-5  dovetail  slot 
bottom  in  accordance  with  the  requirements 

Table  10 


of  ASB  72-A0934,  Revision  3,  dated  January 
31,  2002,  at  the  earlier  of: 
(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 
(4)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0812,  Revision  3.  dated  June  6,  2001,  or 
ASB  72-A0848,  Revision  7,  dated  June  6, 
2001,  or  ASB  72-A0934,  Revision  3,  dated 
January  31,  2002;  replace  spool  before  further 
flight 

CF6-80E1    MtlO-inch  billet  spools 

(1)  For  CF6  HPCR  stage  3-9  spool,  P/N's 
1669M22G01,  1669M22G03,  1782M22G01 
and  1782M22G02,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7,000  CSN  ■ 
and  has  not  already  been  inspected  using  9ne 
of  the  ASB's  listed  in  Column  A  of  the 
following  Table  10;  OR  a  combination  AND 
of  one  procedure  from  Column  B  AND  one 
from  Column  C;  OR  a  combination  of  one 
procedure  from  Column  D  AND  one  from 
Column  E,  and  if  the  spool  has  not  been 
inspected  in  accordance  with  ASB  72- 
A0126,  Revision  5,  dated  June  6,  2001,  or  an 
earlier  revision  of  ASB  72-A0126,  or  SB  72- 
0126,  inspect  the  hub  and  bore  in  accordance 
with  ASB  CF6-50  72-A0135,  Revision  2, 
dated  June  6,  2001;  and  the  web  and  hub-to- 
web  transition  areas  in  accordance  with  ASB 
72-A0126.  Revision  5,  dated  June  6,  2001, 
before  further  flight. 


CF6-80E1  SB  No. 

Procedures  (70-32-4(X)  in  standard  practices  manual  GEK9250 

Column  A 

Column  B 

Column  C 

Column  D 

Column  E 

ASB  72-A0135,  dated  Au- 

70-32-09, Revision  71, 

70-32-10,  Revision  71. 

70-32-13,  Temporary  Re- 

70-32-14, TR  70-26, 

gust  13.  1998 

dated  October  1,  1995 

dated  October  1,  1995 

vision  (TR).  70-25, 
dated  August  26,  1996 

dated  August  26,  1996 

ASB  72-A01 35,  Revision  1. 

70-^-09,  Revision  72. 

70-32-10,  Revision  72, 

70-32-13,  Revision  72. 

70-32-14,  Revision  72. 

dated  October  28,  1999 

dated  November  15, 

dated  November  15, 

dated  November  15, 

dated  November  15, 

1996 

1996 

1996 

1996 

ASB  72-A0135,  Revision  2, 

70-32-09,  Revision  74, 

70-32-10,  Revision  74, 

70-32-13,  Revision  73, 

70-32-14,  Revision  73, 

dated  June  6,  2001 

dated  May  1,1998 

dated  May  1,  1998 

dated  November  1 . 
1997 

dated  November  1, 
1997 

70-32-10,  Revision  75, 

70-32-13,  Revision  75. 

70-32-14,  Revision  75, 

* 

dated  December  15, 

dated.  December  15. 

dated  December  15, 

1996 

1998 

1998 

^ 

70-32-13,  TR  70-41, 

-70-32-14,  TR  70-42. 

dated  February  10, 

dated  February  10, 

1999 
70-32-13.  Revision  76, 

dated  May  15,  1999 
70-32-17,  TR  70-39, 

dated  December  15, 

1998 
70-<32-17,  Revision  76. 

dated  May  15.  1999 
70-32-17.  TR  70-47, 

dated  October  28, 1999 

1999 
70-32-14.  Revision  76, 

dated  May  15,  1999 
70-32-18,  TR  70-40, 

dated  December  15, 

1998 
70-32-18,  Revision  76, 

dated  May  15,  1999 
70-32-18,  TR  70^W, 

dated  October  28,  1999 

(2)  If  the  spooyias  7,000  or  fewer  CSN  and 
has  not  already  been  inspected  using  one  of 
the  ASB's  listed  in  Column  A  of  Table  10;  OR 
a  combination  of  one  procedure  from  Column 
B  AND  one  bom  Column  C;  OR  a 


combination  of  one  procedure  from  Column 
D  AND  one  bom  Column  E.  and  if  the  spool 
has  not  been  inspected  in  accordance  with 
ASB  72-A0126.  Revision  5.  dated  June  6, 
2001,  or  an  earlier  revision  of  ASB  72- 


A0126,  or  SB  72-0126,  inspect  the  hub  and 
bore  in  accordance  with  ASB  CF6-50  72- 
A0135,  Revision  2.  dated  June  6,  2001;  and 
the  web  and  hub-to-web  transition  areas  in 
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Accordance  with  ASB  72-A0126,  Revision  5, 
dated  June  6,  2001,  at  the  earliest  of: 
(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  The  first  ESV  after  3,000  CSN.  or 
(iii)  From  July  29,  2001,  through  January 
7.  2003.  before  7.000  CSN,  and  after  January 
7,  2003,  before  3,500  CSN. 
j  (3)  Spools  not  previously  inspected  in 
^^ordance  with  the  requirements  of  ASB 
72-A0137,  Revision  3,  dated  January  31, 

2002,  or  an  earlier  revision  of  ASB  72-0137, 
or  SB  72-0137,  inspect  stage  3-5  dovetail  slot 
bottoms  in  accordance  with  the  requirements 
of  ASB  72-A0137,  Revision  3.  dated  January 
31.  2002,  at  the  earliest  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  HPCR  exposure  after  1,000 

CSN.  or 

(iii)  The  next  required  inspection  to  ASB 

72-A0135,  Revision  2,  dated  June  6,  2001. 

Repetitive  Inspection 

I  (4)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  listed  in 
Column  A  of  Table  10;  OR  a  combination  of 
one  procedure  from  Column  B  AND  one  from 
Column  C;  OR  a  combination  of  one 
procedure  from  Column  D  AND  one  from 
Column  E,  inspect  the  hub  and  bore  in 
accordance  with  the  requirements  of  ASB 
72-A0135,  Revision  2,  dated  June  6,  2001, 
the  web  and  hub-to-web  transition  areas  in 
accordance  with  ASB  72-A0126,  Revision  5, 
dated  June  6,  2001,  and  the  stage  3-5  dovetail 
slot  bottoms  in  accordance  with  ASB  72- 
A0137,  Revision  3,  dated  January  31,  2002, 
at  the  earlier  of: 

(i)  Each  PPE  with  more  than  1,000  CSLI 
and  3,500  CSN,  or 

(ii)  From  July  29,  2001,  through  January  27, 

2003,  before  the  cycle  limits  of  Table  6,  and 
after  January  27,  2003,  before  the  cycle  limits 
of  Table  5. 

(5)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0135.  Revision  2,  dated  June  6,  2001;  ASB 
72-A0126,  Revision  5,  dated  June  6.  2001; 
and  ASB  72-A0137,  Revision  3,  dated 
January  31,  2002;  replace  spool  before  further 
flight. 

(6)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  an  HPCR  stage 
3-9  spool,  P/N's  1669M22G01, 1669M22G03. 
1782M22G01  and  1782M22G02,  installed 
where  the  spool  has  10,500  or  more  CSN. 

CF6-80E1    B-inch  billet  2-piece  spools 

(m)  For  CF6  HPCR  stage  3-9  spool,  P/N 
1782M22G04.  do  the  following: 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  the  following  Table  9; 
OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  72-A0135, 
Revision  2,  dated  June  6,  2001.  at  the  earlier 
of: 

(i)  The  first  PPE  after  1,000  CSN.  or 
(ii)  The  first  ESV  after  6.000  CSN. 

(2)  For  spools  that  have  not  been  inspected 
i  [i  accordance  with  the  requirements  of  ASB 
72-A0126.  Revision  5.  dated  June  6,  2001,  or 
an  earlier  revision  of  ASB  72-A0126,  or  SB 
72-0126,  inspect  the  web  and  hub-to-web 


transition  areas  in  accordance  with  ASB  72- 
A0126,  Revision  5,  dated  June  6,  2001.  at  the 
earlier  of: 
(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
in  accordance  with  the  requirements  of  ASB 
72-A0137,  Revision  3,  dated  January  31, 
2002,  or  an  earlier  revision  of  ASB  72- 
A0137,  or  SB  72-0137,  inspect  the  stage  3- 

5  dovetail  slot  bottoms  in  accordance  with 
ASB  72-A0137,  Revision  3,  dated  January  31, 
2002.  at  the  earlier  of: 
(i)  The  first  PPE  after  l.OOO  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(4)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  72- 
A0135,  Revision  2,  dated  June  6,  2001;  ASB 
72-A0126.  Revision  5,  dated  June  6,  2001; 
and  ASB  72-A0137,  Revision  3,  dated 
January  31.  2002;  replace  spool  before  further 
flight. 

Reporting  Requirements 

(n)  Within  five  calendar  days  of  inspection, 
report  the  results  of  inspections  that  equal  or 
exceed  the  reject  criteria  to:  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  park,  Burlington,  MA  01803-5299; 
telephone  (781)  238-7147.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  control  number  2120-0056.  Be 
sure  to  include  the  following  information: 

(1)  Part  Number 

(2)  Serial  Number 

(3)  Spool  CSN 

(4)  Spool  CSU 

(5)  Date  and  location  where  inspection  was 
done. 

Definitions 

(0)  For  the  purpose  of  this  AD,  the 
following  definitions  apply: 

(1)  A  module  level  exposure  is  a  separation 
of  the  fan  module  from  the  engine. 

(2)  An  HPC  rotor  exposure  is  a  HPC  top  or 
bottom  case  removal. 

(3)  A  PPE  is  a  disassembly  and  removal  of 
the  stage  3-9  spool  from  the  HPCR  structure, 
regardless  of  any  blades,  locking  lugs,  bolts 
or  balance  weights  assembled  to  the  spool. 

(4)  An  ESV  is  the  introduction  of  an  engine 
into  the  shop  where  the  separation  of  a  major 
engine  flange  will  occur  after  the  effective 
date  of  this  AD. 

(5)  The  following  maintenance  actions,  or 
any  combination,  are  not  considered  ESV's 
for  requiring  repeat  inspections: 

(i)  Introduction  of  an  engine  into  a  shop 
solely  for  removal  of  the  compressor  top  or 
bottom  case  for  airfoil  maintenance. 

(ii)  Introduction  of  an  engine  into  a  shop 
solely  for  removal  or  replacement  of  the 
Stage  1  Fan  Disk. 

(iii)  Introduction  of  an  engine  into  a  shop 
solely  for  replacement  of  the  Turbine  Rear 
Frame. 

(iv)  Introduction  of  an  engine  into  a  shop 
solely  for  replacement  of  the  Accessory  and/ 
or  Transfer  Gearboxes. 

(v)  Introduction  of  an  engine  into  a  shop 
solely  for  replacement  of  the  Fan  Forward 
Case. 


Alternative  Methods  of  Compliance 

(p)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  PermiU 

(q)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington.  Massachusetts,  on 
June  5,  2002. 

Francis  A.  Favara, 

Acting  Manqger,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  02-14700  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-84-AD] 

RIN2120-AA64 

Airv/orthiness  DirectlvM;  IMcDonnali 
Douglas  IModsl  MD-90-30  AlrplanM 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Douglas  Model  MD-90-30 
airplanes.  This  proposal  would  require 
one-time  inspections  to  detect 
discrepancies  of  electrical  wiring 
installations  in  various  areas  of.the 
airplane;  and  corrective  actions,  if 
necessary.  This  action  is  necessary  to 
prevent  electrical  arcing  and/or  heat- 
damaged  wiring  due  to  improper  wire 
installations  or  maintenance  practices, 
which  could  result  in  fire  and  smoke  in 
various  areas  of  the  airplane.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  29.  2002. 

ADDRESSES:  Submit  comments  in  - 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
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Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
84-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-84-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCU  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  George 
Mabuni,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5341;  fax  (562) 
627-5210. 

Other  Information:  Judy  Golder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.golder®f aa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date    ' 
for  comments,  specified  above,  will  be 
'  considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-84-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-84-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  become  aware  of  several 
instances  of  damaged  wiring  insulation 
and  chafed  wiring  in  various  areas  on 
McDonnell  Douglas  Model  MD-90-30 
airplanes.  Investigation  revealed  that 
such  damage  and  chafing  may  be  due  to 
improper  wire  installations  or 
maintenance  practices.  This  condition, 
if  not  corrected,  could  lead  to  electrical 
arcing  and/or  heat-damaged  wiring, 
which  could  result  in  fire  and  smoke  in 
various  areas  of  the  airplane. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued  AD 
2000-11-01,  amendment  39-11749  (65 
FR  34321,  May  26,  2000),  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81  (MD-81),  DC-9-82  (MD-82),  DC- 
9-83  (MD-83),  DC-9-87  (MD-87),  MD- 
88,  and  MI>-9(>-30  airplanes.  That  AD 
requires  determining  whether,  and  at 
what  locations,  metallized 


polyethyleneteraphthalate  (MPET) 
insulation  blankets  are  installed,  and 
replacing  MPET  insulation  blankets 
with  new  insulation  blankets.  The  FAA 
recommends  that  the  actions  that  would 
be  required  by  this  proposed  AD  be 
accomplished  after  accomplishing  the 
replacement  required  by  AD  2000-11- 
01.  This  proposed  AD  would  not  affect 
the  current  requirements  of  that  AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  service  bulletins: 

•  Boeing  Service  Bulletin  MD90-24- 

066,  including  Appendix  A,  Revision 
01,  dated  February  8,  2001,  which 
describes  procedures  for  a  one-time 
visual  inspection  of  all  electrical  wiring 
installations  in  the  flight  compartment 
and  forward  drop  ceiling  area. 

•  Boeing  Service  Bulletin  MD90-24- 

067,  including  Appendix  A,  Revision 
01,  dated  February  8,  2001.  which 
describes  procedures  for  a  one-time 
visual  inspection  of  all  electrical  wiring 
installations  in  the  electronic/electrical 
(E/E)  compartment. 

•  Boeing  Service  Bulletin  MD90-24- 

068,  including  Appendix  A,  Revision 
01,  dated  February  8,  2001,  which 
describes  procedures  for  a  one-time 
visual  inspection  of  all  electrical  wiring 
installations  in  the  forward  passenger 
compartment  from  stations  Y=260.000 
to  Y=902.000. 

•  Boeing  Service  Bulletin  MD90-24- 

069,  including  Appendix  A,  Revision 
01,  dated  February  8,  2001,  which 
describes  procedures  for  a  one-time 
visual  inspection  of  all  electrical  wiring 
installations  in  the  aft  passenger 
compartment  from  stations  Y=902.000 
to  Y=l 395.000. 

•  Boeing  Service  Bulletin  MD90-24- 

070,  including  Appendix  A,  Revision 
01,  dated  February  8,  2001,  which 
describes  procedures  for  a  one-time 
visual  inspection  of  all  electrical  wiring 
installations  in  the  forward  and  mid 
cargo  compartments  fi"om  stations 
Y=218.000  to  Y=845.000. 

•  Boeing  Service  Bulletin  MD90-24- 

071,  including  Appendix  A,  Revision 
01,  dated  February  8,  2001,  which 
describes  procediues  for  a  one-time 
visual  inspection  of  all  electrical  wiring 
installations  in  the  aft  cargo 
compartment  from  stations  Y=1064.000 
to  Y=l 369.000. 

•  Boeing  Service  Bulletin  MD90-24- 

072,  including  Appendix  A,  Revision 
01,  dated  February  8,  2001,  which 
describes  procediues  for  a  one-time 
visual  inspection  of  all  electrical  wiring 
installations  in  the  forward  accessory 
compartment  from  stations  Y=41.000  to 
Y=70.000. 
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I  All  of  these  service  bulletins  also    ' 
describe  procedures  for  corrective 
actions  that  may  be  necessary.  These 
include  repairing  cracked,  split,  or  torn 
wiring  insulation;  re-attaching  nylon 
(caterpillar)  grommets;  installing 
smaller-sized  clamps;  adjusting, 
replacing,  or  tightening  sta-straps; 
repositioning  certain  wiring  or  clamps; 
tightening  or  securing  clamps, 
terminals,  or  wire  bundles;  re-torquing 
screw  terminals  of  the  flag  lug  bus  bar; 
repairing  or  replacing  certain  wiring, 
terminals,  splices,  or  connectors; 
installing  protective  sleeving  over 
wiring;  and  installing  a  silicone  glass 
cloth  over  conduit  ends. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 


Since  an  unsafe  condition  has  been 
i<3entified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  Service  Bulletins 
and  Proposed  AD 

The  service  bulletins  specify 
accomplishment  of  "visual" 
inspections.  The  FAA  has  determined 
that  the  inspections  described  in  the 
service  bulletins  constitute  "detailed 
inspections."  Therefore,  this  proposed 
AD  would  require  accomplishment  of 
detailed  inspections.  Note  3  of  this 
proposed  AD  defines  such  inspections. 

Also,  Appendix  A  of  each  service 
.  bulletin  contains  a  form  to  report 
inspection  findings.  This  proposed  AD 
would  NOT  require  such  reports  to  be 
submitted  to  the  FAA. 

Cost  Impact 

There  are  approximately  115 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
25  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  49  work 
hours  per  airplane  to  accomplish  all  of 
the  proposed  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be. 
$73,500,  or  $2,940  per  airplane. 

Warranty  remedies  may  be  available 
from  the  airplane  manufacturer  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 


proposed  AD  may  be  less  than  stated 
above. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  .that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-84- 
AD. 

Applicability:  All  Model  MD-90-30 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  The  FAA  recommends  that  the 
actions  required  by  this  AD  be  accomplished 
after  the  replacement  of  the  metallized 
polyethyleneteraphthalate  (MPET)  insulation 
blankets  required  by  AD  2000-11-01, 
amendment  39-11749. 

To  prevent  electrical  arcing  and/or  heat- 
damaged  wiring  due  to  improper  wire 
installations  or  maintenance  practices,  which 
could  result  in  fire  and  smoke  in  various 
areas  of  the  airplane,  accomplish  the 
following: 

One-Time  Detailed  Inspections 

(a)  Within  5  years  after  the  effective  date 
of  this  AD,  accomplish  the  actions  specified 
in  paragraphs  (a)(1).  (a)(2).  (a)(3).  (a)(4),  (a)(5). 
(a)(6),  and  (a)(7)  of  this  AD. 

(1)  Do  a  one-time  detailed  inspection  of  all 
electrical  wiring  installations  in  the  flight 
compartment  and  forward  drop  ceiling  area, 
according  to  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin 
MD90-24-066,  including  Appendix  A, 
Revision  01,  dated  February  8,  2001. 

Note  3:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  4:  Inspections  and  corrective  actions 
done  before  the  effective  date  of  this  AD 
according  to  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD90-24-066,  including  Appendix 
A,  dated  July  28.  2000.  are  acceptable  for 
compliance  with  paragraphs  (a)(1)  and  (b)(1) 
of  this  AD,  as  applicable. 

(2)  Do  a  one-time  detailed  inspection  of  all 
electrical  wiring  installations  in  the 
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electronic/electrical  (E/E)  compartment 
according  to  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin 
MD90-24-067.  including  Appendix  A, 
Revision  01.  dated  February  8,  2001. 

Note  5:  Inspections  and  corrective  actions 
done  before  the  effective  date  of  this  AD 
according  to  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD90-24-067,  including  Appendix 
A.  dated  July  28,  2000.  are  acceptable  for 
compliance  with  paragraphs  (a)(2)  and  (b)(2) 
of  this  AD,  as  applicable. 

(3)  Do  a  one-time  detailed  inspection  of  all 
electrical  wiring  installations  in  the  forward 
passenger  compartment  from  stations 
Y=260.000  to  Y=902.000  according  to  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD90-24-068.  including 
Appendix  A,  Revision  01,  dated  February  8, 
2001. 

Note  6:  Inspections  and  corrective  actions 
done  before  the  effective  date  of  this  AD 
according  to  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD90-24-068,  including  Appendix 
A,  dated  )uly  28,  2000,  are  acceptable  for 
compliance  with  paragraphs  (a)(3)  and  (b)(3) 
of  this  AD,  as  applicable. 

(4)  Do  a  one-time  detailed  inspection  of  all 
electrical  wiring  installations  in  the  aft 
passenger  compartment  from  stations 
¥=902.000  to  Y=1395.000  according  to  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD90-24-069.  including 
Appendix  A,  Revision  01,  dated  February  8, 
2001. 

Note  7:  Inspections  and  corrective  actions 
done  before  the  effective  date  of  this  AD 
according  to  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD90-24-069,  including  Appendix 
A,  dated  July  28.  2000,  are  acceptable  for 
compliance  with  paragraphs  (a)(4)  and  (b)(4) 
of  this  AD,  as  applicable. 

(5)  Do  a  one-time  detailed  inspection  of  all 
electrical  wiring  installations  in  the  forward 
and  mid  cargo  compartments  from  stations 
Y=218.0OO  to  Y=845.000  according  to  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD9O-24-O70,  including 
Appendix  A,  Revision  01,  dated  February  8, 
2001. 

Note  8:  Inspections  and  corrective  actions 
done  before  the  effective  date  of  this  AD 
according  to  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD90-24-070,  including  Appendix 
A,  dated  July  28,  2000,  are  acceptable  for 
compliance  with  paragraphs  (a)(5)  and  (b)(5) 
of  this  AD,  as  applicable. 

(6)  Do  a  one-time  detailed  inspection  of  all 
electrical  wiring  installations  in  the  aft  cargo 
compartment  firom  stations  Y=1064.000  to 
¥=1369.000  according  to  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD9O-24-071,  including 
Appendix  A,  Revision  01,  dated  February  8, 
2001. 

Note  9:  Inspections  and  corrective  actions 
done  before  the  effective  date  of  this  AO 
according  to  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD90-24-071,  including  Appendix 


A,  dated  July  28,  2000,  are  acceptable  for 
compliance  with  paragraphs  (a)(6)  and  (b)(6) 
of  this  AD.  as  applicable. 

(7)  Do  a  one-time  detailed  inspection  of  all 
electrical  wiring  installations  in  the  forward 
accessory  compartment  from  stations 
¥=41.000  to  ¥=70.000  according  to  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD9O-24-072.  including 
Appendix  A,  Revision  01,  dated  February  8, 
2001. 

Note  10:  Inspections  and  corrective  actions 
done  before  the  effective  date  of  this  AD 
according  to  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD90-24-072,  including  Appendix 
A,  dated  July  27,  2000,  are  acceptable  for 
compliance  with  paragraphs  (a)(7)  and  (b)(7] 
of  this  AD,  as  applicable. 

Corrective  Action 

(b)  If  any  discrepancy  is  detected  during 
any  Inspection  required  by  paragraph  (a)  of 
this  AD:  Before  further  flight,  accomplish  the 
applicable  corrective  action(s)  according  to 
the  Accomplishment  Instructions  of  the 
applicable  service  bulletins  listed  in 
paragraphs  (b)(1),  (b)(2),  {b)(3),  (b)(4).  (b)(5), 
(b)(6),  and  (b)(7)  of  this  AD.  Corrective 
actions  that  may  be  necessary  include 
repairing  cracked,  split,  or  torn  wiring 
insulation;  re-attaching  nylon  (caterpillar) 
grommets;  installing  smaller-sized  clamps; 
adjusting,  replacing,  or  tightening  sta-straps; 
repositioning  certain  wiring  or  clamps; 
tightening  or  securing  clamps,  terminals,  or 
wire  bundles;  re-torquing  screw  terminals  of 
the  flag  lug  bus  bar;  repairing  or  replacing 
certain  wiring,  terminals,  splices,  or 
connectors;  installing  protective  sleeving 
over  wiring;  and  installing  a  silicone  glass 
cloth  over  conduit  ends. 

(1)  Boeing  Service  Bulletin  MD90-24-066, 
including  Appendix  A,  Revision  01,  dated 
February  8,  2001. 

(2)  Boeing  Service  Bulletin  MD90-24-067, 
including  Appendix  A,  Revision  01,  dated 
February  8,  2001. 

(3)  Boeing  Service  Bulletin  MD90-24-068, 
including  Appendix  A,  Revision  01,  dated 
February  8,  2001. 

(4)  Boeing  Service  Bulletin  MD90-24-069, 
including  Appendix  A,  Revision  01,  dated 
February  8,  2001. 

(5)  Boeing  Service  Bulletin  MD9O-24-070, 
including  Appendix  A,  Revision  01,  dated 
February  8,  2001. 

(6)  Boeing  Service  Bulletin  MD90-24-071, 
including  Appendix  A,  Revision  01,  dated 
February  8,  2001. 

(7)  Boeing  Service  Bulletin  MD90-24-072, 
including  Appendix  A,  Revision  01,  dated 
February  8,  2001. 

Note  11:  Appendix  A  of  the  service 
bulletins  referenced  in  paragraphs  (b)(1), 
(b)(2).  (b)(3).  (b)(4).  (b)(5).  (b)(6).  and  (b)(7)  of 
this  AD  contains  a  form  to  report  inspection 
findings.  This  AD  does  NOT  require  such 
reports  to  be  submitted  to  the  FAA. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 


Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  12:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  4, 
2002. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-14699  Filed  6-11-02;  8:45  am] 
BILUNO  COOe  4«10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrspac*  DockM  No.  OO-AAL-08] 

RIN  212&-AA66 

Proposed  Establishment  of  Colored 
Federal  Airways;  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  nile;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
rulemaking  proposal  published  in  the 
Federal  Raster  on  February  13,  2001. 
In  that  action,  the  FAA  proposed  to 
establish  two  Federal  airways  in  Alaska. 
The  FAA  has  determined  that 
withdrawal  of  the  proposed  rule  is 
warranted  since  the  proposed  routes 
foiled  flight  inspection  due  to  weak 
navigational  signals. 
DATES:  June  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On 
February  13,  2001,  a  proposed  rule  was 
published  in  the  Federal  Register  that 
would  have  amended  14  CFR  part  71  to 
establish  two  Federal  airways  in  Alaska 
(66  FR  9990).  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
process  by  submitting  written  data, 
views,  or  arguments  regarding  the 
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proposal.  No  comments  were  received 
on  the  proposal. 

Due  to  the  weak  navigational  signal 
afi'ecting  these  proposed  routes,  they 
could  not  pass  flight  inspection.  The 
FAA  is  therefore  withdrawing  this 
proposed  rule. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Withdrawal 

Jj  In  consideration  of  the  foregoing,  the 
Notice  of  Proposed  Rulemaking, 
Airspace  Docket  No.  OO-AAL-08,  as 
published  in  the  Federal  Register  on 
February  13,  2001  (66  FR  9990).  is 
hereby  withdrawn. 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

I  llssued  in  Washington,  DC,  on  June  4,  2002. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  02-14687  Filed  6-11-02;  8:45  am] 

BIUJNG  CODC  4910-13-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

31  CFR  Part  1 

Privacy  Act,  Implementation 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  the  Department  of  the 
Treasury  gives  notice  of  a  proposed 
amendment  to  this  part  to  exempt  a  new 
Internal  Revenue  Service  (IRS)  system  of 
records,  the  Employee  Complaint  and 
Allegation  Referral  Records,  IRS  00.007, 
from  certain  provisions  of  the  Privacy 
Act. 

DATES:  Comments  must  be  received  no 
laterthan  July  12,2002. 
ADDRESSES:  Please  submit  comments  to 
the  Director,  Commissioner's  Complaint 
Processing  and  Analysis  Group,  1111 
Constitution  Avenue,  N:ADC:C,  NW.,    ' 
Washington,  DC  20224.  Comments  will 
be  made  available  for  inspection  at  the 
IRS  Freedom  of  Information  Reading 
Room  also  located  at  1111  Constitution 
Avenue,  NW.  The  telephone  number  for 
the  Reading  Room  is  (202)  622-5164. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
D'Elia,  Commissioner's  Complaint 
Processing  and  Analysis  Group, 
NiADC:C,  1111  Constitution  Avenue, 


NW.,  Washington,  DC  20224.  Telephone 
number  (202)  622-5212. 

SUPPLEMENTARY  INFORMATION:  The 
Commissioner  of  the  IRS  has  established 
a  Complaint  Processing  and  Analysis 
Group  in  the  IRS  National  Headquarters. 
The  purpose  of  the  Group  is  (1)  to 
promote  public  confidence  in  the 
integrity  of  the  IRS;  (2)  to  identify  and 
monitor  complaints,  allegations  and 
other  information  received  concerning 
current  and  former  IRS  employees  and 
IRS  contractors;  (3)  to  ensure  that  the 
IRS  provides  a  timely  and  appropriate 
response  to  those  complaints, 
allegations  and  other  information;  (4)  to 
advise  complainants  of  the  status  and 
results  of  investigations  or  inquiries 
conducted  as  a  result  of  the  IRS's  receipt 
of  their  complaints,  and  (5)  to  compile 
summary  reports.  The  reports  will 
provide  non-identifying  information 
about  the  type  of  complaints,  allegations 
sind  resulting  actions  concerning  current 
and  former  IRS  employees  and  IRS 
contractors  and  will  be  distributed  to 
IRS  and  Department  of  the  Treasury 
executives,  managers  and  employees, 
the  Congress  and  the  public. 
Specifically,  section  1211  of  Public  Law 
1 04-1 68 ,  Taxpayer  Bill  of  Rights  2 
(TBOR2),  requires  that  the  Secretary  of 
the  Treasury  submit  to  the  Committee 
on  Ways  and  Means  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate  a  report  of 
instances  involving  the  misconduct  of 
employees  of  the  IRS.  Section  3701  of 
Public  Law  105-206,  the  IRS 
Restructuring  and  Reform  Act  (RRA)  of 
1998  requires  that  the  Secretary  or  the 
Secretary's  delegate  maintain  records  of 
taxpayer  complaints  of  misconduct  by 
IRS  employees  on  an  individual 
employee  basis  to  prepare  the  report 
required  by  section  1211  of  TBOR2. 

Under  5  U.S.C.  552a(k){2),  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  a  system  of  records  from  certain 
provisions  of  5  U.S.C.  552a  if  the  system 
is  investigatory  material  compiled  for 
law  enforcement  purposes.  To  ensure 
appropriate  and  complete  response  to 
complaints  or  allegations,  the  Complaint 
Processing  and  Analysis  Group  will 
frequently  need  to  forward  complednts, 
allegations,  or  related  information  to  the 
Treasury  Inspector  General  for  Tax 
Administration  (TIGTA)  for 
investigation  to  determine  if  there  has 
been  a  violation  of  a  rule,  regulation,  or 
statute.  Copies  of  the  information 
forwarded  to  TIGTA  will  be  retained  in 
the  Employee  Complaint  and  Allegation 
Referral  Records  pending  completion  of 
investigation  by  TIGTA.  The  results  of 
investigation  completed  by  TIGTA  will 
also  be  retained  in  the  Employee 


Complaint  and  Allegation  Referral 
Records  in  accordance  with  the 
procedures  in  Internal  Revenue  Manual 
1.15.2,  Records  Disposition  Handbook. 
The  IRS  is  hereby  giving  notice  of  a 
proposed  rule  to  exempt  IRS  00.007, 
Employee  Complaint  and  Allegation 
Referral  Records,  from  certain 
provisions  of  the  Privacy  Act  of  1974 
pursuant  to  5  U.S.C.  552a{k)(2).  The 
proposed  exemption  is  from  provisions 
552a  (c)(3),  (d),  (e)(1),  (e)(4)(G),  (e)(4)(H), 
(e)(4)(I),  and  (f)  because  the  system 
contains  investigatory  material 
compiled  for  law  enforcement  purposes. 
The  following  are  the  reasons  why  this 
system  of  records  maintained  by  the  IRS 
is  exempt  pursuant  to  5  U.S.C. 
552a(k)(2)  of  the  Privacy  Act  of  1974. 

(1)  5  U.S.C.  552a(c)(3).  These 
provisions  of  the  Privacy  Act  provide 
for  the  release  of  the  disclosure 
accoimting  required  by  5  U.S.C. 
552a(c)(l)  and  (2)  to  the  individual 
named  in  the  record  at  his/her  request. 
The  reasons  for  exempting  this  system 
of  records  from  the  foregoing  provisions 
are: 

(i)  The  release  of  disclosure 
accounting  would  put  the  subject  of  an 
investigation  on  notice  that  an 
investigation  exists  and  that  such 
person  is  the  subject  of  that 
investigation. 

(ii)  Such  release  would  provide  the 
subject  of  an  investigation  with  an 
accurate  accounting  of  the  date,  nature, 
and  purpose  of  each  disclosure  and  the 
name  and  address  of  the  person  or 
agency  to  which  disclosure  was  made. 
The  release  of  such  information  to  the 
subject  of  an  investigation  would 
provide  the  subject  with  significant 
information  concerning  the  nature  of  the 
investigation  and  could  result  in  the 
altering  or  destruction  of  documentary 
evidence,  the  improper  influencing  of 
witnesses,  and  other  activities  that 
could  impede  or  compromise  the 
investigation. 

(iii)  Release  to  the  individual  of  the 
disclosure  accounting  would  alert  the 
individual  as  to  which  agencies  were 
investigating  the  subject  and  the  scope 
of  the  investigation  and  could  aid  the 
individual  in  impeding  or 
compromising  investigations  by  those 
agencies. 

(2)  5  U.S.C.  552a{d).  (e)(4)(G), 
(e)(4)(H),  and  (f).  These  provisions  of  the 
Privacy  Act  relate  to  an  individual's 
right  to  be  notified  of  the  existence  of 
records  pertaining  to  such  individual; 
requirements  for  identifying  an 
individual  who  requested  access  to 
records,  the  agency  procedures  relating 
to  access  to  records  and  the  content  of 
the  information  contained  in  such 
records  and  the  civil  remedies  available 
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to  the  individual  in  the  event  of  adverse 
determinations  by  an  agency  concerning 
access  to  or  amendment  of  information 
contained  in  record  systems.  The 
reasons  for  exempting  this  system  of 
records  from  the  foregoing  provisions 
are  as  follows:  To  notify  an  individual 
at  the  individual's  request  of  the 
existence  of  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  pertaining 
to  such  individual  could  interfere  with 
investigative  and  enforcement 
proceedings:  deprive  co-defendants  of  a 
right  to  a  fair  trial  or  an  impartial 
adjudication;  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of 
others;  disclose  the  identity  of 
confidential  sources  and  reveal 
confidential  information  supplied  by 
such  sources;  and,  disclose  investigative 
techniques  and  procedures. 

(3)  5  U.S.C.  552a(e)(4)(I).  This 
provision  of  the  Privacy  Act  requires  the 
publication  of  the  categories  of  sources 
of  records  in  each  system  of  records. 
The  reasons  an  exemption  from  this 
provision  has  been  claimed,  are  as 
follows: 

(i)  Revealing  categories  of  sources  of 
information  could  disclose  investigative 
techniques  and  procedures; 

(ii)  Revealing  categories  of  sources  of 
information  could  cause  sources  who 
supply  information  to  investigators  to 
refrain  from  giving  such  information 
because  of  fear  of  reprisal,  or  fear  of 
breach  of  promises  of  anonymity  and 
confidentiality. 

(4)  5  U.S.C.  552a(e)(l).  This  provision 
of  the  Privacy  Act  requires  each  agency 
to  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive 
order.  The  reasons  for  exempting  this 
system  of  records  from  the  foregoing  are 
as  follows: 

(i)  The  IRS  will  limit  the  Employee 
Complaint  and  Allegation  Referral 
Records  to  those  relevant  and  necessary 
for  identifying,  monitoring,  and 
responding  to  complaints,  allegations 
and  other  information  received 
concerning  current  and  former  IRS 
employees  and  IRS  contractors. 
However,  an  exemption  from  the 
foregoing  is  needed  because, 
particularly  in  the  early  stages  of  an 
investigation,  it  is  not  possible  to 
determine  the  relevance  or  necessity  of 
specific  information. 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
first  received  may  subsequently  be 
determined  to  be  irrelevant  or 
unnecessary.  It  is  only  after  the 


information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established  with 
certainty. 

(iii)  When  information  is  received  by 
the  IRS  relating  to  violations  of  law 
within  the  jurisdiction  of  other  agencies, 
the  IRS  processes  this  information 
through  IRS  systems  in  order  to  forward 
the  material  to  the  appropriate  agencies. 

As  required  by  Executive  Order 
12866,  it  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action,  and  therefore,  does 
not  require  a  regulatory  impact  analysis. 

The  regulation  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  these 
regulations  will  not  significantly  affect  a 
substantial  number  of  small  entities. 
The  proposed  rule  imposes  no  duties  or 
obligations  on  small  entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Department  of  the  Treasury  has 
determined  that  this  proposed  rule 
would  not  impose  new  record  keeping, 
application,  reporting,  or  other  types  of 
information  collection  reqiiirements. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1,  Subpart  C  of  title  31  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

2.  Section  1.36  paragraph  {g)(l){viii)  is 
amended  by  adding  the  following  text  to 
the  table  in  nimierical  order. 

§  1 .36    Systems  exempt  in  whole  or  in  part 
from  provisions  of  5  U.S.C.  522a  and  this 
part 

*        •        *        *        • 

(1)  *  *  * 
(viii)*  *  * 


Numtwr 


Name  of  system 


Number 


Name  of  system 


IRS  00.007  Employee  Complaint 

and  Allegation  Refer- 
ral Records 


Dated:  May  20,  2002. 
W.  Earl  Wright.  Jr., 

Chief  Management  and  Administrative 
Programs  Officer.  ' 

[PR  Doc.  02-14745  Filed  6-11-02;  8:45  ami 
BILUNG  CODE  4830-11-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  155 

[USCQ-199a-3417] 

RIN2115-AF60 

Salvage  and  Marine  FIreflghting 
Requirements;  Vessel  Response  Plans 
for  OH 

AGENCY:  Coast  Guard.  DOT.    • 
ACTION:  Proposed  rulemaking;  notice  of 
public  meetings. 

summary:  The  Coast  Guard  aimounces 
three  public  meetings  to  receive 
comments  on  a  notice  of  proposed 
rulemaking  addressing  the  salvage  and 
marine  firefighting  requirements  for 
tank  vessels  transporting  oil.  The 
meetings  will  be  held  at  three  locations 
in  order  to  allow  for  greater  public 
involvement. 

DATES:  The  public  meetings  will  be  held 

at  the  following  locations: 

Texas  City,  TX,  July  9,  2002,  from  9:30 

a.m.  to  4:00  p.m. 
Philadelphia,  PA,  July  17.  2002,  from 

9:30  a.m.  to  4:00  p.m. 
Seattle,  WA,  July  25,  2002.  from  9:30 

a.m.  to  4:00  p.m. 

The  meetings  may  conclude  before 
the  allotted  time  if  all  matters  of 
discussion  have  been  addressed. 
ADDRESSES:  The  public  meetings  will  be 
held  at  the  following  locations: 
Texas  City,  TX— The  Texas  City/Charles 

T.  Doyle  Convention  Center,  2010  5th 

Ave  N.,  Stephen  F.  Austin  Room, 

Texas  City,  TX  77590 
Philadelphia,  PA— U.S.  Coast  Guard 

Marine  Safety  Office,  One  Washington 

Avenue,  Multi-Purpose  Room, 

Philadelphia.  PA  19147-4395 
Seattle,  WA— Henry  M.  Jackson  Federal 

Building.  915  Second  Ave.,  North 

Auditorium,  Room  3448,  Seattle,  WA 

98174-1067 
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This  notice  is  available  on  the  Internet 
at  http://dms.dot.gov  in  the  docket  for 
this  rulemaking  [USCG-1998-3417]. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  concerning  this 
proposed  rulemaking  or  concerning  any 
of  the  public  meetings,  please  contact 
Lieutenant  Douglas  Lincoln.  Office  of 
Response,  Response  Operations 
Division,  Coast  Guard  Headquarters, 
telephone  202-267-0448,  or  via  e-mail 
at  DLincoIn@comdt.uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material(s)  to  the  docket,  please  call  Ms. 
Dorothy  Beard,  Chief.  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

I  'In  a  notice  of  proposed  rulemaking 
(NPRM)  that  was  published  in  the 
Federal  Register  on  May  10,  2002  (67 
FR  31868),  entitled  "Salvage  and  Marine 
Firefighting  Requirements;  Vessel 
Response  Plans  for  Oil,"  the  Coast 
Guard  stated  our  intention  to  hold 
public  meetings,  and  we  indicated  that 
we  would  annoimce  their  locations  and 
dates  as  soon  as  we  had  finalized  the 
details  of  the  meetings.  In  this  notice  we 
announce  three  public  meetings  to 
receive  comments  on  the  proposed 
rulemaking. 

In  the  NPRM,  we  proposed  to  revise 
the  vessel  response  plan  salvage  and 
marine  firefighting  requirements  for 
tank  vessels  transporting  oil.  The 
revisions  would  clarify  the  salvage  and 
marine  firefighting  services  that  must  be 
identified  in  vessel  response  plans.  The 
proposed  changes  would  assure  that  the 
appropriate  salvage  and  marine 
firefighting  resources  are  identified  and 
available  for  responding  to  incidents  up 
to,  and  including,  the  worst-case 
scenario.  The  proposed  rulemaking 
would  cdso  set  new  response  time 
requirements  for  each  of  the  required 
salvage  and  marine  firefighting  services. 

Information  on  Service  for  Individuals 
With  DisabiUties 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
public  meeting,  contact  Lieutenant 
Douglas  Lincoln  at  the  telephone 
number  indicated  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice. 

Public  Meeting 

The  Coast  Guard  will  hold  three 
public  meetings  regarding  this  proposed 
rulemaking  on  the  following  dates  at  the 
following  locations: 
Texas  City,  TX,  July  9,  2002.  from  9:30 

a.m.  to  4  p.m.,  at  The  Texas  City/ 


Charles  T.  Doyle  Convention  Center, 
2010  5th  Ave  N.,  Stephen  F.  Austin 
Room,  Texas  City,  TX  77590 

Philadelphia,  PA,  July  17.  2002.  from 
9:30  a.m.  to  4  p.m..  at  the  U.S.  Coast 
Guard  Marine  Safety  Office,  One 
Washington  Avenue.  Multi-Purpose 
Room,  Philadelphia.  PA  19147-4395 

Seattle,  WA,  July  25,  2002.  from  9:30 
a.m.  to  4:00  p.m.,  at  the  Henry  M. 
Jackson  Federal  Building,  915  Second 
Ave.,  North  Auditorium,  Room  3448. 
Seattle,  WA  98174-1067 
The  meetings  may  conclude  before 

the  allotted  time  if  all  matters  of 

discussion  have  been  addressed. 

Summaries  of  comments  made  and 
lists  of  attendees  will  be  available  on  the 
docket  after  each  meeting  concludes. 

Dated:  June  5,  2002. 
J.G.  Lantz, 

Captain,  U.S.  Coast  Guard,  Acting  Director 
of  Standards,  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  02-14967  Filed  &-10-02;  3:05  pm] 
BIUING  CODE  4910-1S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS   • 

38  CFR  Part  20 
RIN  2900-AL08 

Board  of  Veterans'  Appeals:  Speeding 
Appellate  Review  for  Aging  Veterans 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  proposes  amending  the  Rules  of 
Practice  of  the  Board  of  Veterans' 
Appeals  (Board)  to  provide  that  a  case 
may  be  advanced  on  the  Board's  docket 
because  of  the  appellant's  advanced  age. 
This  change  is  necessary  to  speed  the 
appellate  process  for  the  large  group  of 
aging  veterans. 

DATES:  Comments  must  be  received  on 
or  before  August  12,  2002. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
RegiUations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave..  NW,  Room  1154, 
Washington,  DC  20420.  Fax  comments 
to:  (202)  273-9289.  E-mail  comments  to: 
OGCRegu}ations@maiI.  va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL08."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 


FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals 
((202)  565-5978),  Department  of 
Veterans  A^rs.  810  Vermont  Avenue. 
NW,  Washington.  DC  20420. 

SUPPl£MENTARY  INFORMATK)N:  The  Board 

of  Veterans'  Appeals  (Board)  is  the 
component  of  the  Department  of 
Veterans  Affairs  (VA)  in  Washington, 
DC.  that  decides  appeals  from  denials  of 
claims  for  veterans'  benefits.  An  agency 
of  original  jurisdiction  (AOJ),  typically 
one  of  VA's  58  regional  offices,  makes 
the  initial  decision  on  a  claim.  A    - 
claimant  who  is  dissatisfied  with  an 
AOJ's  decision  may  appeal  to  the  Board. 

America  owes  a  great  debt  to  its 
military  service  veterans.  They 
defended  our  nation  in  times  of  war  and 
kept  watch  in  times  of  peace  to  keep 
new  crises  from  developing. 
Unfortimately,  our  nation  is  now  losing 
large  numbers  of  these  veterans  each 
year.  Barely  2,000  of  the  almost  5 
million  men  and  women  who  served  in 
World  War  I  and  one-third  of  the  16 
million  who  served  in  World  War  n  still 
survive.  Even  a  number  of  Korean  War 
veterans  are  now  in  their  seventies. 
Among  all  veterans,  approximately  18% 
are  age  75  or  older.  Twenty-seven 
percent  of  the  veteran  population  is 
aged  70  or  over.  See  "Veteran  Data  & 
Information"  <http://www.va.gov/ 
vetdata/Demograhics/VPweIcome.htm> . 
(Note:  "Demograhics"  is  the  spelling 
used  at  the  site.)  In  1995,  a  person  who 
reaches  age  65  in  the  United  States  has 
an  average  life  expectancy  of  17  years. 
"Sixty-Five  Plus  in  the  United  States"  at 
1,  SB/95-8,  U.S.  Department  of 
Commerce,  Economics  and  Statistics 
Administration.  Bureau  of  the  Census 
(May  1995),  available  at  http:// 
www.census.gov/apsd/www/statbrief/ 
sb95_8.pdf. 

The  process  of  obtaining  veterans 
benefits  can  be  protracted,  particularly 
where  benefits  are  initially  denied  and 
that  denial  is  appealed  up  through  VA's 
administrative  appeal  process  and 
beyond  into  the  judicial  system.  The 
claims  adjudication  and  appellate 
systems  provide  a  myriad  of  procedural 
protections  which,  added  together,  take 
a  great  deal  of  time  to  work  through. 
Further,  the  appellate  process  normally 
functions  on  a  "first  come,  first  served" 
basis.  The  law  requires  that  the  Board 
consider  and  decide  each  appeal  "in 
regular  order  according  to  its  place  upon 
the  docket."  38  U.S.C.  7107(a).  While 
this  is  normally  a  just  and  orderly 
approach,  we  ar^  concerned  that  aging 
veterans  may  not  survive  to  see  it 
through  to  the  end.  The  same  is  true  of 
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other  aging  appellants,  such  as  the 
surviving  spouses  of  deceased  veterans. 

Fort\uiately.  the  law  also  permits  the 
Board,  on  motion,  to  advance  cases  for 
earlier  consideration  and  determination 
under  certain  circumstances,  including 
serious  illness,  severe  financial 
hardship,  and  "other  sufficient  cause 
shown."  38  U.S.C.  7107(a)(2).  Because 
of  the  large  numbers  of  appeals — on 
average,  the  Board  receives  35,000- 
40,000  per  year — the  Board  has  taken  a 
restrictive  view  of  its  authority  to 
advance  cases  on  the  docket.  The 
implementing  regulation,  at  38  CFR 
20.900(c),  currently  specifies  that  "other 
sufficient  cause"  includes 
"administrative  error  resulting  in  a 
significant  delay  in  docketing  the  case." 

Given  the  age  of  oiir  veteran 
population,  we  propose  expanding  this 
provision  to  permit  advancement  for 
earlier  consideration  by  the  Board 
because  of  the  appellant's  advanced  age. 
For  this  limited  purpose,  VA  proposes 
defining  "advanced  age"  as  75  or  more 
years  of  age.  We  chose  age  75  for  three 
reasons:  First,  it  is  an  age  at  which  a 
veteran  is  very  near  to  his  or  her  life 
expectancy.  Second,  it  represents  a 
segment  of  the  veteran  population — 
18% — large  enough  to  provide 
meaningful  relief,  but  not  so  large  as  to 
dilute  the  general  rule  of  first  come,  first 
served.  Third,  the  other  bases  for 
advancement  on  the  docket  in 
§  20.900(c),  illness  and  financial 
hardship,  adequately  cover  other 
exigent  circumstances. 

As  with  most  other  bases  for 
advancing  on  the  docket,  we  intend  to 
rely  primarily  on  motions  filed  by 
appellants  and  their  representatives  to 
tdert  the  Board  to  situations  where 
advancement  based  on  advanced  age 
would  be  appropriate.  (Approximately 
90%  of  appellants  have  representatives.) 
As  the  r^julation  defines  "advanced 
age"  (75  years)  as  good  cause  for 
advancement,  all  such  motions  should 
be  granted.  However,  we  welcome  any 
comments  from  the  public  as  to  how 
best  to  implement  this  authority. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act, 
Public  Law  104-4,  March  22, 1995, 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  proposed  rule  will  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 


Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
rule  affects  only  individuals.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
regulatory  amendment  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  February  27,  2002. 
Anthony  I.  Prindpi, 
Secretary  of  Vetemns  Affairs. 

For  the  reasons  stated  in  the 
preamble,  VA  proposes  to  amend  38 
CFR  part  20  as  follows: 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a)  and  as  noted  in 
specific  sections. 

Subpart  J— Action  bi  the  Board 

2.  Section  20.900(c)  is  revised  to  read 
as  follows: . 

§  20.900    Rule  900.  Order  of  consideration 
of  appesls. 

***** 

(c)  Advancement  on  the  docket.  A 
case  may  be  advanced  on  the  docket  on 
the  motion  of  the  Chairman,  the  Vice 
Chairman,  a  party  to  the  case  before  the 
Board,  or  such  party's  representative. 
Such  a  motion  may  be  granted  only  if 
the  case  involves  interpretation  of  law 
of  general  application  affecting  other 
claims,  if  the  appellant  is  seriously  ill  or 
is  imder  severe  financial  hardship,  or  if 
other  sufficient  cause  is  shown.  "Other 
sufficient  cause"  shall  include,  but  is 
not  limited  to,  administrative  error 
resulting  in  a  significant  delay  in 
docketing  the  case  or  the  advanced  age 
of  the  appellant.  For  piirposes  of  this 
Rule,  "advanced  age"  is  defined  as  75 
or  more  years  of  age.  Such  motions  must 


be  in  writing  and  must  identify  the 
specific  reason(s)  why  advancement  on 
the  docket  is  sought,  the  name  of  the 
veteran,  the  name  of  the  appellant  if 
other  than  the  veteran  (e.g.,  a  veteran's 
survivor,  a  guardian,  or  a  fiduciary 
appointed  to  receive  VA  benefits  on  an 
individual's  behalf),  and  the  applicable 
Department  of  Veterans  Affairs  file 
nimiber.  The  motion  must  be  filed  with: 
Director,  Administrative  Service  (014), 
Board  of  Veterans'  Appeals,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  If  a  motion  is  received  prior  to 
the  assignment  of  the  case  to  an 
individual  member  or  panel  of 
members,  the  ruling  on  the  motion  will 
be  by  the  Vice  Chairman,  who  may 
delegate  such  authority  to  a  Deputy  Vice 
Chairman.  If  a  motion  to  advance  a  case 
on  the  docket  is  denied,  the  appellant 
and  his  or  her  representative  will  be 
immediately  notified.  If  the  motion  to 
advance  a  case  on  the  docket  is  granted, 
that  fact  will  be  noted  in  the  Board's 
decision  when  rendered. 
***** 

(Authority:  38  U.S.C.  7107,  Pub.  L.  103- 
446,  Sec.  302) 

[FR  Doc.  02-14685  Filed  6-11-02;  8:45  am) 

BILLINa  COOe  B320-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[AMS-FRL-7222-1] 
RIN  2060-AJ71 

Control  of  Air  Pollution  from  New 
Motor  Vehicles;  Second  Amendment  to 
the  Tier  2/Gasoline  Sulfur  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  EPA  is  proposing  to  clarify, 
correct,  amend,  and  revise  certain 
provisions  of  the  Tier  2/Gasoline  Sulfur 
regulations  (February  10,  2000), 
hereinafter  referred  to  as  the  Tier  2  rule. 
First,  today's  action  would  correct 
typographical  errors  and  would  make 
other  minor  revisions  to  clarify  the 
regulations  governing  compliance  with 
the  Tier  2  rule.  Second,  it  would  modify 
the  effective  date  of  the  regulatory 
butane  test  method  for  determining  the 
sulfur  content  of  butane,  a  gasoline 
blendstock.  Third,  today's  rule  would 
modify  the  Geographic  Phase-in  Area 
(GPA)  program  by  replacing  the  variable 
standard  for  GPA  gasoline  with  a  flat 
average  standard  of  150  ppm  sulfur. 
Foxulh,  it  would  allow  an  approved 
small  refiner,  imder  limited 
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circumstances,  to  seek  a  temporary 
adjustment  to  its  interim  small  refiner 
per-gallon  cap  standard.  Finally,  it 
would  amend  certain  provisions  of  the 
small  refiner  and  Averaging,  Banking, 
and  Trading  (ABT)  programs  as  well  as 
compliance  and  enforcement  provisions 
to  assist  regulated  entities  with  program 
implementation  and  compliance. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  must  be  received  by 
July  12,  2002. 

ADDRESSES:  Comments:  All  comments 
and  materials  relevant  to  today's  action 
should  be  submitted  to  Public  Docket 
No.  A-97-10  at  the  following  address: 
U.S.  Environmental  Protection  Agency 
(EPA).  Air  Docket  (6102),  Room  M- 
1500,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Docket:  Materials  related  to  this 
rulemaking  are  available  at  EPA's  Air 
Docket  for  review  at  the  above  address 
(on  the  ground  floor  in  Waterside  Mall) 
from  8  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  on  government 
holidays.  You  can  reach  the  Air  Docket 
by  telephone  at  (202)  260-7548  and  by 
facsimile  at  (202)  260-4400.  You  may  be 
charged  a  reasonable  fee  for 
photocopying  docket  materials,  as 
provided  in  40  CFR  part  2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Manners,  U.S.  EPA,  National 


Vehicle  and  Fuels  Emission  Laboratory, 
Assessment  and  Standards  Division, 
2000  Traverwood,  Ann  Arbor,  MI 
48105;  telephone  (734)  214-4873.  fax 
(734)  214-4051,  e-mail 
manners.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  is 

proposing  to  approve  corrections, 
amendments,  and  revisions  to  the  Tier 
2  rule  (65  FR  6698.  February  10.  2000). 
However,  in  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register,  we  are  approving  these 
corrections,  amendments,  and  revisions 
as  a  direct  final  rule  without  a  prior 
proposal  because  we  view  this  as  a 
noncontroversial  action  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  approval 
in  the  preamble  to  the  direct  final  rule. 
This  proposal  incorporates  by  reference 
all  of  the  reasoning,  explanation,  and 
regulatory  text  from  the  direct  final  rule. 
For  further  information,  including  the 
regulatory  text  for  this  proposal,  please 
refer  to  the  direct  final  rule  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  The  direct  final  rule  will  be 
effective  on  September  10.  2002.  unless 
we  receive  adverse  conmient  or  a 
request  for  a  public  hearing  by  July  12, 
2002.  If  we  receive  no  adverse  comment, 
we  will  not  take  further  action  on  this 


proposed  rule.  If  we  receive  adverse 
comment  on  one  or  more  distinct 
amendments,  paragraphs,  or  sections  of 
this  rulemaking,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  indicating  which  provisions  are 
being  withdrawn  diie  to  adverse 
comment.  We  may  address  all  adverse 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Any  distinct  amendment,  paragraph,  or 
section  of  today's  rulemaking  for  which 
we  do  not  receive  adverse  comment  will 
become  effective  on  the  date  set  out 
above,  notwithstanding  any  adverse 
comment  on  any  other  distinct 
amendment,  paragraph,  or  section  of  the 
direct  final  rule. 

Regulated  Entities 

This  proposal  could  affect  you  if  you 
produce,  distribute,  or  sell  gasoline. 

The  table  below  gives  some  examples 
of  entities  that  may  have  to  comply  with 
the  regulations.  However,  since  these 
are  only  examples,  you  should  carefully 
exiunine  these  and  other  existing 
regulations  in  40  CFR  part  80.  If  you 
have  any  questions,  please  call  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 


Category 


Industry 
Industry 

Industry 


NAICS 
Codes " 


324110 
422710 
422720 
484220 
484230 


SIC 
Codes'' 


2911 
5171 
5172 
4212 
4213 


Examples  of  potentially  regulated  entities 


Petroleum  Refiners. 

Gasoline  Marketers  and  Distributors. 

Gasoline  Caniers. 


»  North  American  Industry  Classification  System  (NAICS). 
*>  Standard  Industrial  Classification  (SIC)  system  code. 


Access  to  RiUemaking  Documents 
Through  the  Internet 

Today's  action  is  available 
electronically  on  the  day  of  publication 
from  EPA's  Federal  Register  Internet 
Web  site  listed  below.  Electronic  copies 
of  this  preamble,  regulatory  language, 
and  other  documents  associated  with 
today's  proposal  are  available  from  the 
EPA  Office  of  Transportation  and  Air 
Quality  Web  site  listed  below  shortly 
after  the  rule  is  signed  by  the 
Administrator.  This  service  is  free  of 
charge,  except  any  cost  that  you  already 
incur  for  connecting  to  the  Internet. 

EPA  Federal  Register  Web  Site: 
http://www.epa.gov/docs/fedrgstr/epa- 
air/  (Either  select  a  desired  date  or  use 
the  Search  feature.). 

Tier  2/GasoIine  Sulfur  home  page: 
http://www.epa.gov/otaq/tr2home.htm. 


Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  docimaent  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.,  may  occur. 

Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency  is 
required  to  determine  whether  this 
regulatory  action  would  be  "significant' 
and  therefore  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  and  the  requirements  of  the 
Executive  Order.  "The  order  defines  a 
"significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may: 


•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
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this  proposed  rule  is  not  a  "significant 
regulatory  action." 

B.  Regulatory  Flexibility  Act  (UFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Aot 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
govenunental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  refiner  that  had  no  more 
than  1500  employees  corporate- wide, 
based  on  the  average  number  of 
employees  for  all  pay  periods  fi-om 
January  1, 1998  to  January  1, 1999;  and 
a  corporate  crude  capacity  less  than  or 
equal  to  155,000  barrels  per  calendar 
day  for  1999 1;  (2)  a  small  govenunental 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
have  any  adverse  economic  impact  on 
small  entities.  Today's  rule  corrects, 
amends,  and  revises  certain  provisions 
of  the  Tier  2  rule  {65  FR  6698,  February 
10,  2000),  regulated  entities  will  find  it 
easier  to  comply  with  the  requirements 
of  the  Tier  2  rule.  More  specifically, 
today's  action  corrects  typographical 
errors  and  makes  other  minor  revisions 
to  clarify  the  regulations  governing 
compliance  with  the  Tier  2  rule. 
Second,  it  modifies  the  effective  date  of 
the  regulatory  butane  test  method  for 
determining  the  sulfur  content  of 
butane,  a  gasoline  blendstock.  Third, 
today's  rule  modifies  the  GPA  program 
by  replacing  the  variable  standard  for 
GPA  gasoline  with  a  flat  average 
standard  of  150  ppm  sulfur.  Fourth,  it 
allows  an  approved  small  refiner,  imder 
limited  circumstances,  to  seek  a 
temporary  adjustment  to  its  interim 


>  This  definition  of  a  small  business  refiner  was 
established  under  the  Tier  2  Rule.  See  §80.225. 


small  refiner  per-gallon  cap  standard. 
Finally,  it  amends  certain  provisions  of 
the  small  refiner  and  ABT  programs  as 
well  as  compliance  and  enforcement 
provisions  to  assist  regulated  entities 
with  program  implementation  and 
compliance.  We  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  OCR  No.  2073.01)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Collection  Strategies  Division; 
U.S.  Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460  or  by  calling 
(202)  260-2740.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

Certain  small  refiners  may  provide 
this  requested  information  in  order  to 
for  EPA  to  consider  granting  specific 
relief  relating  to  the  gasoline  sulfur 
requirements.  This  relief  would  be  in 
the  form  of  an  adjustment  to  one  of  the 
gasoline  sulfur  standards  that  applyto 
small  refiners,  the  per-gallon  cap  sulfur 
standard.  The  information  will  allow 
EPA  to  assess  the  need  for  such  relief 
and  to  grant  the  appropriate  relief  based 
on  the  small  refiner's  situation.  This 
information  will  be  provided 
voluntarily  by  letter  and  will  be  treated 
by  EPA  as  Confidential  Business 
Information. 

EPA  estimates  that  between  one  and 
five  small  refiners  may  request  an 
adjustment  in  their  per-gallon  cap  sulfur 
standards,  and  that  a  one-time  effort  of 
about  two  hours  will  be  required  to 
prepare  the  application  letter.  We 
estimate  the  total  industry-wide  biuden 
to  be  less  than  $1000.  Biuden  means  the 
total  time,  effort,  or  financial  resoiuces 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 


complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditiires  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
for  any  single  year.  Before  promiUgating 
a  rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  that  is 
not  the  least  costly,  most  cost-effective, 
or  least  biudensome  alternative  if  we 
provide  an  explanation  in  the  final  rule 
of  why  such  an  alternative  was  adopted. 

Before  we  establish  any  regulatory 
requirement  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
develop  a  small  government  plan 
piusuant  to  section  203  of  the  UMRA. 
Such  a  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
and  enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates. 
The  plan  must  also  provide  for 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
federal  mandates  for  state,  local,  or 
tribal  governments  as  defined  by  the 
provisions  of  Title  II  of  the  UMRA.  The 
proposed  rule  imposes  no  enforceable 
duties  on  any  of  these  governmental 
entities.  Nothing  in  the  proposal  will 
significantly  or  imiquely  affect  small 
governments. 
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We  have  determined  that  this 
proposed  rule  does  not  contain  a  federal 
mandate  that  nfiay  result  in  estimated 
expenditures  of  more  than  $100  million 
to  the  private  sector  in  any  single  year. 
This  action  has  the  net  effect  of 
correcting,  amending,  and  revising 
certain  provisions  of  the  Tier  2  rule. 
Therefore,  the  requirements  of  the 
UMRA  do  not  apply  to  this  action. 

E.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
87249,  November  6,  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensiue  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  Today's  rule 
would  not  uniquely  affect  the 
communities  of  American  Indian  tribal 
governments  since  the  motor  vehicle 
fiiel  and  other  related  requirements  for 
private  businesses  in  today's  rule  have 
national  applicability.  Furthermore, 
today's  proposed  rule  does  not  impose 
any  direct  compliance  costs  on  these 
commimities  and  no  circumstances 
specific  to  such  communities  exist  that 
will  cause  an  impact  on  these 
communities  beyond  those  discussed  in 
the  other  sections  of  today's  dociunent. 
The  effect  of  today's  rule  is  no  more 
significant  than  the  Tier  2  rule  for  tribes 
under  the  original  provisions  of  the  GPA 
program;  imder  today's  action,  gasoline 
sold  in  certain  tribal  lands  would  be 
subject  to  a  flat  average  standard  of  150 
ppm  sulfiu.  Thus,  Executive  Order 
13175  does  not  apply  to  this  proposed 
rule. 

F.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regiUatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Under  Section  6  of  Executive  Order 
13132,  we  may  not  issue  a  regulation 
'that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 


costs,  and  that  is  not  required  by  statute, 
unless  the  federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  we  consult  with 
state  emd  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  We  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  state 
law,  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  state  or  local  law, 
even  if  those  rules  do  not  have 
federalism  implications  (i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  state  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
regulation,  ff  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority,  we  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
state  and  local  officials  regarding  the 
conflict  between  state  law  and  federally 
protected  interests  within  the  agency's 
area  of  regulatory  responsibility. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  clarifies  and  corrects  certain 
provisions  of  an  earlier  rule  that 
adopted  national  standards  to  control 
gasoline  sulfur.  The  requirements  of  the 
rule  will  be  enforced  by  the  federal 
govermnent  at  the  national  level.  Thus, 
the  requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

G.  Executive  Order  13211:  Energy 
Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
Fed.  Reg.  28355  (May  22,  2001))  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866. 


H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Section  12(d)  of 
Pubhc  Law  104-113,  directs  us  to  use 
voluntary  consensus  standards  in  our 
regulatory  activities  unless  it  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  proposed  rule  references 
technical  standards  adopted  by  us 
through  previous  rulemakings.  No  new 
technical  standards  are  established  in 
today's  proposed  rule.  The  standards 
referenced  in  today's  proposed  rule 
involve  the  measurement  of  gasoline 
fuel  parameters  and  motor  vehicle 
emissions.  The  measurement  standards 
for  gasoline  fuel  parameters  referenced 
in  today's  proposal  are  all  voluntary 
consensus  standards. 

/.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
section  5-501  of  the  Executive  Order 
directs  us  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Fiulhermore.  this  proposed  rule 
does  not  concern  an  environmental 
health  or  safety  risk  that  we  have  reason 
to  believe  may  have  a  disproportionate 
effect  on  children. 

Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  the  fuel 
controls  set  in  today's  proposed  rule 
comes  from  section  211(c)  of  the  CAA 
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(42  U.S.C.  7545(c)).  which  allows  us  to 
regulate  fuels  that  either  contribute  to 
air  pollution  which  endangers  public 
health  or  welfare  or  which  impair 
emission  control  equipment.  Additional 
support  for  the  procedural  and 
enforcement-related  aspects  of  the  fuel's 
controls  in  today's  proposed  rule, 
including  the  record  keeping 
requirements,  comes  from  sections 
114(a)  and  301(a)  of  the  CAA. 

List  of  Subjects  in  40  CFK  Part  80 

Environmental  protection.  Fuel 
additives.  Gasoline,  Imports,  Labeling, 
Motor  vehicle  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  23,  2002. 
Christine  Todd  Whitman, 
Administrator. 

(FR  Doc.  02-13803  Filed  6-11-02:  8:45  am] 
MLLMQ  COOE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271     . 

[FRL-7228-6] 

Nevada:  Hnal  Auttiorization  of  State 
Hazardous  Waste  Management 
Program  Revisiona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
the  Nevada  Department  of 
Environmental  Protection.  In  the  final 
rules  section  of  this  Federal  Register, 
EPA  is  authorizing  the  State's  program 
revisions  as  an  inunediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  authorization 
is  set  forth  in  the  immediate  final  rule. 
If  no  adverse  written  comments  are 
received,  the  immediate  final  rule  will 
become  effective  and  no  further  activity 
will  occur  in  relation  to  this  proposal. 
If  EPA  receives  adverse  written 
conmients,  EPA  will  withdraw  the 
immediate  final  rule  before  its  effective 
date  by  publishing  a  notice  of 
withdrawal  in  the  Federal  Register.  EPA 
will  then  respond  to  public  comments 
in  a  later  final  rule  based  on  this 
proposal.  EPA  may  not  provide  further 
opportunity  for  comment.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 


DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  July  12,  2002. 
ADDRESSES:  Mail  written  comments  to 
Lisa  McClain-Vanderpool,  75 
Hawthorne  St.  (WST-2),  San  Francisco, 
CA  94105.  You  can  examine  copies  of 
the  materials  submitted  by  Nevada 
during  normal  business  hours  at  the 
following  locations:  U.S.  EPA  Region  IX 
Library-Information  Center,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  415/947-4406;  or  Nevada 
Department  of  Conservation  and  Natural 
Resources,  Division  of  Enviroimiental 
Protection,  333  W.  Nye  Lane,  Carson 
City,  NV  89710,  775/687-5872. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McClain-Vanderpool,  U.S.  EPA  Region 
DC  (WST-2),  75  Hawthorne  Street,  San 
Francicso,  CA  94105,  Phone:  (415)  972- 
3316. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  3,  2002. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9. 
(FR  Doc.  02-14630  Filed  6-11-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  298 

[Docket  No.  MARAD-2002-12425] 

RIN2133-AB47 

Amendment  of  MARAD's  Regulations 
Establishing  and  Administering 
Deposit  Funds  Auttiorlzed  by  Section 
1109  of  the  Merchant  Marine  Act,  1936, 
as  Amended 

AGENCY:  Maritime  Administration, 

Transportation. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  Recent  legislation  modified 
the  Merchant  Marine  Act,  1936,  as 
amended,  by  adding  a  new  Section 
1109,  which  authorizes  the  Secretary  of 
Transportation  to  hold  funds  from  Title 
XI  obligors  as  collateral  by  depositing 
them  with  the  United  States  Treasury 
and  investing  them  in  Treasury 
obligations.  As  a  consequence,  these 
funds  need  no  longer  be  deposited  in 
private  banks.  This  notice  of  proposed 
rulemaking  proposes  changes  to  existing 
procedures  to  simplify,  reduce  costs  of, 
and  expedite  Title  XI  closings. 


DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  August  12,  2002. 
ADDRESSES:  Yoin  comments  should 
refer  to  docket  number  MARAD-2002- 
12425.  You  may  submit  yoin  comments 
in  vmting  to:  Docket  Clerk,  U.S.  DOT 
Dockets,  Room  PL^Ol,  400  7th  St., 
SW.,  Washington,  DC  20590.  You  may 
also  submit  them  electronically  via  the 
Internet  at  http://dmses.dot.gov/ 
submit/.  Y-ou  may  call  Docket 
Management  at  (202)  366-9324  and  visit 
the  Docket  Room  from  10  a.m.  to  5  p.m., 
E.T.,  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  M.  Lorr,  Assistant  Chief 
Counsel  for  Ship  Financing,  at  (202) 
366-5882.  You  may  send  mail  to  Mr. 
Lorr  at  Maritime  Administration,  Office 
of  Chief  Counsel,  Room  7221,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  You  may  also  e-mail  Mr.  Lorr  at 
richard.lon®marad.  dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  yoin 
comments.  We  encourage  you  to  write 
your  primary  comments  in  a  concise 
fashion.  However,  you  may  attach 
necessary  additional  documents  to  your 
comments.  There  is  no  limit  on  the 
length  of  the  attachments.  Please  submit 
two  copies  of  your  comments,  including 
the  attachments,  to  Docket  Management 
at  the  address  given  above  imder 
ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Infonnation? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Coimsel,  Maritime  Administration,  at 
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the  address  given  above  imder  FOR 
FURTHER  INFORMATION  CONTACT.  You 
should  mark  "CONFIDENTIAL"  on  each 
page  of  the  original  docimient  that  you 
would  like  to  keep  confidential.  In 
addition,  you  should  submit  two  copies, 
from  which  you  have  deleted  the 
claimed  confidential  business 
information,  to  Docket  Management  at 
the  address  given  above  under 
ADDRESSES.  When  you  send  comments 
containing  information  claimed  to  be 
confidential  business  information,  you 
should  include  a  cover  letter  setting 
forth  with  specificity  the  basis  for  any 
such  claim. 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  imder 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 


You  may  read  the  comments  received 
}y  Docket  Management  at  the  address 
given  above  imder  ADDRESSES.  The 
hours  of  the  Docket  Room  are  indicated 
above  in  the  same  location.  You  may 
also  see  the  comments  on  the  Internet. 
To  read  the  comments  on  the  Internet, 
take  the  following  steps;  Go  to  the 
Docket  Management  System  (DMS)  Web 
page  of  the  Department  of 
Transportation  (http://dms.dot.gov/).  On 
that  page,  click  on  "search."  On  the  next 
page  (http://dms.dot.gov/search/),  type 
in  the  five-digit  docket  number  shown 
at  the  beginning  of  this  document.  The 
docket  number  for  this  document  is 
12425.  After  typing  the  docket  number, 
click  on  "search."  On  the  next  page, 
which  contains  docket  summary 
information  for  the  docket  you  selected, 
click  on  the  desired  comments.  You 
may  download  the  comments.  Please 
note  that  even  after  the  comment  closing 
date,  we  will  continue  to  file  relevant 
information  in  the  Docket  as  it  becomes 
available.  Further,  some  people  may 
submit  late  comments.  Accordingly,  we 
recommend  that  you  periodically  check 
the  Docket  for  new  material. 

Background 

The  Title  XI  Program  is  a  loan 
guarantee  program  which  was 
established  under  Title  XI  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(the  "Act").  The  Secretary  of 
Transportation  (Secretary)  acting  by  and 
through  the  Maritime  Administrator 
administers  the  Title  XI  Program. 


Title  XI  provides  for  the  full  faith  and 
credit  of  the  United  States  for  the 
payment  of  debt  obligations  for:  (1)  U.S. 
or  foreign  shipowners  for  the  purpose  of 
financing  or  refinancing  either  U.S.  flag 
vessels  or  eligible  export  vessels 
constructed,  reconstructed,  or 
reconditioned  in  U.S.  shipyards  and  (2) 
U.S.  shipyards  for  the  purpose  of 
financing  advanced  shipbuilding 
technology  and  modern  shipbuilding 
technology  of  a  privately  owned  general 
shipyard  facility  located  in  the  U.S. 

The  guaranteed  obligations  {i.e.,  notes 
and  bonds)  are  sold  in  the  private 
sector.  The  main  purchasers  of  the 
obligations  include  banks,  pension 
funds,  life  insurance  companies,  and  the 
general  public. 

In  those  instances  where  the  Secretary 
guarantees  obligations  under  Title  XI 
and  where  the  proceeds  of  the  sale  of 
the  obligations  are  to  be  used  for  the 
construction,  reconstruction,  or 
reconditioning  of  a  vessel  or  for  a 
shipyard  improvement,  all  such 
proceeds  constitute  security  for  the 
Secretary's  risks  in  extending  the 
guarantees,  and  are  to  be  under  the 
control  of  the  Secretary  as  governed  by 
applicable  agreements  between  the 
Secretary  and  the  Title  XI  debtor.  In 
addition,  the  documentation  of  a  Title 
XI  transaction  requires  the  Title  XI 
debtor,  under  certain  circumstances,  to 
make  deposits  into  the  Title  XI  Reserve 
Fund  as  additional  security  for  the 
Secretary. 

Prior  to  the  enactment  of  Section 
1109,  section  1108  authorized  the 
Secretary  to  hold  only  a  percentage  of 
obligation  proceeds  in  an  escrow 
account  (the  "Escrow  Fund")  with  the 
Treasury.  The  remaining  percentage  wets 
deposited  with  a  commercial  bank  in 
what  has  become  to  be  known  as  the 
"Construction  Fund."  In  addition,  the 
Secretary  had  no  authority  under  the 
Act  to  accept  or  hold  Title  XI  Reserve 
Fund  deposits.  Currently,  such  deposits, 
like  the  Construction  Fund,  are  placed 
with  and  held  by  a  commercial  bank, 
The  Depository  Agreement  among  the 
Title  XI  debtor,  the  Secretary,  and  the 
commercial  bank  sets  forth  the  terms 
and  conditions  under  which  the  funds 
may  be  invested,  withdrawn,  or 
otherwise  paid  to  the  Secretary  or  the 
Title  XI  debtor.  The  Title  XI  debtor 
granted  to  the  Secretary  security 
interests  in  these  accounts  and  their 
contents  (the  "Collateral"),  and 
provided  the  Secretary  an  opinion  of 
counsel  on  the  perfection  and  first 
priority  of  these  security  interests. 

The  Uniform  Commercial  Code  (the 
"UCC")  of  the  various  states,  for  the 
most  part,  governs  the  perfection  and 
priority  of  the  Secretary's  security 


interests  in  the  Collateral.  At  its 
financial  closings,  MARAD's  experience 
has  been  that,  given  the  provisions  of 
the  UCC  and  especially  Uie  recent 
changes  to  the  UCC,  even  the  most 
knowledgeable  of  legal  counsel  have 
had  difficulty  drafting  clean  legal 
opinions  about  the  perfection  and 
enforceability  of  MARAD's  security 
interest  in  the  Collateral  held  by 
commercial  depositories.  As  a  result  of 
these  factors,  opinions  of  counsel  have, 
over  time,  become  increasingly  time 
consuming  and  costly.  On  the  other 
hand,  there  has  never  been  any  question 
about  the  perfection  and  enforceability 
of  MARAD's  security  interest  in  funds 
held  in  the  Escrow  Fund  by  the 
Treasury  under  MARAD's  normal 
security  agreements. 

In  an  eflort  to  ameliorate  the  situation 
and  to  streamline  the  Title  XI  closing 
process,  the  Secretary  determined  that 
an  alternate  means  for  holding  and 
investing  the  proceeds  of  the  obligations 
was  necessary.  Since  the  Escrow  Fund 
was  already  in  place,  it  seemed  only 
logical  to  use  it  for  not  just  a  percentage 
of  the  proceeds,  but  for  all  the  proceeds. 
Accordingly,  the  Secretary  sought  the 
enabling  legislation,  and  section  1109  is 
the  result.  The  Secretary  believes  this 
authority  will  reduce  the  cost  of 
obtaining  Title  XI  benefits  by 
simplifying  the  opinions  of  counsel  and 
eliminating  the  costs  of  engaging 
commercial  banks  to  hold  and  invest  the 
proceeds.  In  addition,  it  is  anticipated 
that  closing  documentation  will  be 
reduced  or  simplified. 

Section  1109  of  the  Merchant  Marine 
Act,  1936,  as  amended  (codified  at  46 
App.  U.S.C.  1279b)  provides; 

Section  1279b.  Deposit  Fund 

(a)  Establishment  of  deposit  fund. 
There  is  established  in  the  Treasury  a 
deposit  fund  for  purposes  of  this 
section.  The  Secretary  may,  in 
accordance  with  an  agreement  under 
subsection  (b),  deposit  into  and  hold  in 
the  deposit  fund  cash  belonging  to  an 
obligor  to  serve  as  collateral  for  a 
guarantee  under  this  title  made  with 
respect  to  the  obligor. 

(tj)  Agreement. 

(1)  In  general.  The  Secretary  and  an 
obligor  shall  enter  into  a  reserve  fund  or 
other  collateral  account  agreement  to 
govern  the  deposit,  withdrawal, 
retention,  use,  and  reinvestment  of  cash 
of  the  obligor  held  in  the  deposit  fund 
established  by  subsection  (a).  (2)  Terms. 
The  agreement  shall  contain  such  terms 
and  conditions  as  are  required  under 
this  section  and  such  additional  terms 
as  are  considered  by  the  Secretary  to  be 
necessary  to  protect  fully  the  interests  of 
the  United  States.  (3)  Security  interest  of 
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United  States.  The  agreement  shall 
include  terms  that  grant  to  the  United 
States  a  secxirity  interest  in  all  amounts 
deposited  into  the  deposit  fund,  (c) 
Investment.  The  Secretary  may  invest 
and  reinvest  any  part  of  the  amoimts  in 
the  deposit  fund  established  by 
subsection  (a)  in  obligations  of  the 
United  States  with  such  matiirities  as 
ensure  that  amounts  in  the  deposit  fund 
will  be  available  as  required  for 
purposes  of  agreements  under 
subsection  (b).  Cash  balances  of  the 
deposit  fund  in  excess  of  current 
requirements  shall  be  maintained  in  a 
form  of  iminvested  funds  and  the 
Secretary  of  the  Treasury  shall  pay 
interest  on  these  funds, 
(d)  Withdrawals. 

(1)  In  general.  The  cash  deposited  into 
the  deposit  fund  established  by 
subsection  (a)  may  not  be  withdrawn 
without  the  consent  of  the  Secretary. 

(2)  Use  of  income.  Subject  to 
paragraph  (3),  the  Secretary  may  pay 
any  income  earned  on  cash  of  an  obligor 
deposited  into  the  deposit  fund  in 
accordance  with  the  terms  of  the 
agreement  with  the  obligor  under 
subsection  (b). 

(3)  Retention  against  default.  The 
Secretary  may  retain  and  offset  any  or 
all  of  the  cash  of  an  obligor  in  the 
deposit  fund,  and  any  income  realized 
thereon,  as  part  of  the  Secretary's 
recovery  against  the  obligor  in  case  of  a 
defoult  by  the  obligor  on  an  obligation. 

In  accord  with  the  new  legislation,  the 
Maritime  Adnunistration  (MARAD,  we, 
our,  or  us)  proposes  to  amend  our 
regulations  at  46  CFR  part  298  to 
authorize  deposit  of  Reserve  Funds, 
Construction  Funds,  and  Escrow  Funds 
in  the  U.S.  Treasury. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  reviewed  this  notice  of 
proposed  rulemaking  (NPRM)  under 
Executive  Order  12866  and  have 
determined  that  it  is  not  a  significant 
regulatory  action  imder  section  3(f).  It  is 
also  not  significant  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Due  to 
the  limited  economic  impact  of  this 
NPRM,  no  further  analysis  is  necessary. 
These  proposals  are  intended  only  to 
authorize  deposit  of  Reserve  Fimds  and 
Construction  Funds  in  the  U.S. 
Treasury.  The  intended  effect  is  to 
encourage  the  construction  of  ships  in 
U.S.  shipyards  both  for  the  domestic 
and  the  Eligible  Export  Vessel  programs 
and  the  modernization  and 
improvement  of  U.S.  general  shipyard 


facilities  by  improving  Title  XI  program 
administration. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  MARAD  to 
determine  whether  this  NPRM  will  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Although  a  substantial  number  of  Title 
XI  applicants  may  meet  the  United 
States  Small  Business  Administration's 
criteria  for  small  entity,  this  NPRM  will 
not  have  a  significant  economic  impact 
because  it  merely  proposes  to  authorize 
the  deposit  of  Reserve  Funds  and 
Construction  Funds  into  the  U.S. 
Treasiuy.  Section  1279b  of  46  App. 
U.S.C.  authorizes  the  deposit  of  these 
funds.  Currently,  obligors  deposit  these 
funds  in  private  banks  which  charge 
depository  fees.  This  proposal  will 
eliminate  depository  fees.  We  do  not 
believe  that  this  NPRM  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
welcome  specific  comments  regarding 
the  economic  impact  of  this  proposal. 

Executive  Order  13132 

We  have  analyzed  this  rulemaking  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism")  and  have 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement.  The 
proposed  regulations  will  have  no 
substantial  effects  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials.  Therefore,  consultation 
with  State  and  local  officials  was  not 
necessary. 

Executive  Order  13175 

We  do  not  believe  that  the  proposed 
regulations  will  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  when 
analyzed  imder  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Therefore,  the  funding  and  consultation 
requirements  of  this  Executive  Order 
would  not  apply. 

Paperwork  Reduction  Act 

This  rulemaking  contains 
requirements  that  have  been  approved 
previously  by  the  Office  of  Management 
and  Budget  (Approval  No.  2133-0018). 

Unfunded  Mandates  Reform  Act 

This  NPRM  does  not  impose 
unfunded  mandates  under  the 


Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  govenunents,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  of  this  document  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

List  of  Subjects  in  46  CFR  Part  298 

Loan  programs — transportation. 
Maritime  carriers,  Reporting  and 
recordkeeping  requirements. 
Accordingly,  we  propose  to  amend  46 
CFR  part  298  as  follows: 

PART  29a— OBLIGATION 
GUARANTEES 

1.  The  authority  citation  for  part  298 
continues  to  read  as  follows: 

Authority:  46  App.  U.S.C.  1114(b),  1271  et 
seq.;  49  CFR  1.66. 

§298.2    [Amended] 

2.  In  §  298.2,  the  definition  of 
Depository  is  amended  by  removing  all 
words  after  "Depository  means"  and 
adding  in  their  place  "the  U.S. 
Department  of  Treasiuy,  acting  in  its 
capacity  under  Section  1109  of  the  Act." 

3.  In  §  298.21  revise  paragraph  (f)(2)  to 
read  as  follows: 

§298.21    Limits. 

***** 

(f)*  *  * 

(2)  As  long  as  we  have  not  paid  the 
Guarantees,  you  or  other  recipient  shall 
promptly  deposit  these  moneys  with  us 
to  be  held  by  the  Depository  in 
accordance  with  the  Depository 
Agreement. 
***** 

4.  In  §  298.22  revise  paragraph  (b)(2) 
to  read  as  follows: 

§  298.22    Amortization  of  Obligations. 

***** 

(b)*  *  * 

(2)  You  establish  a  fund  with  the 
Depository  in  which  you  deposit  an 
equal  annual  amount  necessary  to 
redeem  the  outstanding  Obligations  at 
maturity;  or 
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§298.33    [Amended] 

5.  Section  298.33  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  removing  the 
word  "us"  and  adding  the  words  "the 
Depository"  in  its  place. 

b.  By  removing  paragraph  (b)(2)(i)  and 
redesignating  paragraphs  (b)(2)(ii) 
through  (iv)  as  paragraphs  (b)(2)(i) 
through  (iii). 

6.  Section  298.35(d)  introductory  text 
is  revised  to  read  as  follows: 

§298.35    Titie  XI  Reserve  Fund  and 
Financial  Agreement. 

***** 

(d)  Deposits.  Unless  the  Company,  as 
of  the  close  of  its  accounting  year,  was 
subject  to  and  in  compliance  with  the 
financial  requirements  set  forth  in 
paragraph  (b)(2)  of  this  section,  the 
Company  shall  make  one  or  more 
deposits  to  us  to  be  held  by  the 
Depository  (the  Title  XI  Reserve  Fund), 
as  further  provided  for  in  the  Depository 
Agreement.  The  amount  of  deposit  as  to 
any  year,  or  period  less  than  a  full  year, 
where  applicable,  will  be  determined  as 
follows: 


Dated:  June  7.  2002. 

By  Order  of  tiie  Maritime  Administrator. 
oel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  02-14823  Filed  6-11-02;  8:45  am] 

BILUNO  CODE  4910-S1-P. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  622 
(I.D.  060302B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  scoping  meetings; 

request  for  comments. 

summary:  The  Gulf  of  Mexico  Fishery 
:  4anagement  Council  (Coimcil)  will 


convene  scoping  meetings  to  receive 
comments  on  whether  the  Council 
should  begin  developing  an  amendment 
to  the  Reef  Fish  Fishery  Management 
Plan  to  extend  the  time  period  for  the 
Madison/Swanson  and  Steamboat 
Limips  marine  reserves.  A  scoping 
meeting  is  part  of  the  initial  process  of 
determining  whether  development  of  a 
management  action  should  proceed. 
DATES:  The  scoping  meetings  will  be 
held  in  June.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  Written  comments  should 
be  sent  to  and  copies  of  the  scoping 
document  are  available  from  the  Gulf 
Council. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301,  North,  Suite  1000, 
Tampa,  FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone?  (813) 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
scoping  meetings  will  be  convened  on 
the  issue  of  whether  the  Council  should 
begin  developing  an  amendment  to  the 
Reef  Fish  Fishery  Management  Plan  to 
extend  the  time  period  for  the  Madison/ 
Swanson  and  Steamboat  Lumps  marine 
reserves. 

The  Madison/Swanson  and  Steamboat 
Lumps  marine  reserves  were 
implemented  on  June  19,  2000  with  a  4- 
year  sunset  provision,  and  will  expire 
on  June  16,  2004.  The  Madison/ 
Swanson  site  is  approximately  115 
square  nautical  miles  in  size  and  is 
located  about  40  nautical  miles 
southwest  of  Apalachicola,  FL. 
Steamboat  Lumps  is  approximately  104 
square  nautical  miles  in  size  and  is 
located  about  95  nautical  miles  west  of 
Tarpon  Springs,  FL.  Within  each  area, 
fishing  is  prohibited  for  all  species 
except  for  highly  migratory  species,  i.e., 
tunas,  marlin,  oceanic  sharks,  sailfishes, 
and  swordfish. 

These  marine  reserves  were  created 
primarily  to  protect  a  portion  of  the  gag 
spauming  aggregations  and  to  protect  a 
portion  of  the  offshore  population  of 
male  gag.  However,  the  areas  are  also 


suitable  habitat  and  may  provide 
protection  for  many  other  species,  such 
as  scamp,  red  grouper,  Warsaw  grouper, 
speckled  hind,  red  snapper,  red  porgy 
and  others.  A  4-year  period  was 
established  to  give  the  Council  time  to 
evaluate  the  utility  of  marine  reserves. 
If  the  Council  chooses  to  continue  the 
Madison/Swanson  and  Steamboat 
Lumps  marine  reserves  beyond  June 
2004,  it  must  do  so  through  a  reef  fish 
plan  amendment.  Non-action  will  result 
in  the  two  reserves  expiring  on  June  16, 
2004,  and  the  areas  re-opening  to  all 
fishing. 

During  the  scoping  meetings.  Dr. 
Chris  Koenig,  of  Florida  State 
University,  who  is  one  of  the 
researchers  studying  the  marine 
reserves,  will  give  a  presentation  on  his 
research  to  date.  Public  input  will  then 
be  solicited  as  to  whether  management 
action  should  be  initiated  to  continue 
the  reserves  beyond  June  2004,  and  if 
so,  what  the  scope  of  issues  should  be 
for  consideration. 

The  scoping  meetings  will  be  held  at 
the  following  locations  and  dates  from 
7  p.m.-lO  p.m. 

1.  Wednesday.  June  19,  2002, 
National  Marine  Fisheries  Service,  3500 
Delwood  Beach  Road,  Panama  City.  FL 
32408; 850-234-6541 

2.  Thursday,  June  20,  2002,  Tampa 
Airport  Hilton,  2225  Lois  Avenue, 
Tampa,  FL  33607;  telephone  813-877- 
6688 

Copies  of  the  scoping  document  for 
these  meetings  can  be  obtained  by 
calling  813-228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Aime  Alford  at  the 
Council  (see  ADDRESSES)  by  June  12, 
2002. 

Dated:  June  6,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-14772  Filed  6-11-02;  8:45  am) 
SILUNO  COOe  3510-23-8 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Requeet  an 
Extension  of  a  Currently  Approved 
Infomurtlon  Collection 

agency:  Agricultxiral  Research  Service, 

USDA. 

ACTION:  Notice  and  Request  for 

Comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320  (60  FR 
44978,  August  29, 1995),  this  notice 
annotmces  the  Agricultural  Research 
Service's  (ARS)  intention  to  request  an 
extension  of  a  currently  approved 
information  collection,  Information 
Collection  For  Document  Delivery 
Services  at  the  National  Agricultural 
Library  (NAL),  that  expires  September 
30,  2002. 

DATES:  Comments  must  be  submitted  on 
or  before  August  16,  2002. 
ADDRESSES:  Address  all  comments  to 
Wayne  Thompson,  Access  Services 
Librarian,  Document  Delivery  Services 
Branch,  National  Agricultural  Library, 
Agricultural  Research  Service,  Room 
300, 10301  Baltimore  Ave.,  Beltsville, 
MD  20705-2351.  Submit  electronic 
comments  to  access@nal.gov. 
FOR  FUTHER  INFORMATION  CONTACT: 
Wayne  Thompson,  Access  Services 
Librarian,  phone:  301-504-6503,  or  Fax: 
301-504-7593 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Collection  For 
Dociunent  Delivery  Services. 

OMB  Number:  0518-0027. 

Expiration  Date  of  Approval: 
September  30,  2002. 

Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 

Abstract:  In  its  role  as  both  a 
preeminent  agricultiiral  research  library 


and  a  National  Library  of  the  United 
States,  NAL  (part  of  the  Department  of 
Agriculture's  Agricultural  Research 
Service)  provides  loans  and  photocopies 
of  materials  from  its  collections  to 
libraries  and  other  institutions  and 
organizations.  NAL  follows  applicable 
copyright  laws  and  guidelines  and 
standard  interlibrary  codes  and 
practices  when  providing  loans  and 
photocopies  and  charges  a  fee  for  this 
service.  To  request  a  loan  or  photocopy 
institutions  must  provide  a  written 
request  to  NAL  using  either  a  standard 
interlibrary  loan  form,  interlibrary  loan 
protocol,  or  an  email  message  formatted 
according  to  NAL  provided  instructions. 
Information  provided  in  these  requests 
include  the  name,  address,  and 
telephotie  nimiber  of  the  party 
requesting  the  material,  and  depending 
on  the  method  of  delivery  of  the 
materia]  to  the  party,  may  include  either 
a  fax  number,  email  address^  or  Ariel  IP 
address.  The  requestor  must  also 
provide  a  statement  acknowledging 
copyright  compliance,  bibliographic 
information  for  the  material  they  are 
requesting,  and  the  maximiun  dollar 
amount  they  are  willing  to  pay  for  the 
material.  The  collected  information  is 
used  to  deliver  the  material  to  the 
requesting  party,  bill  for  and  track 
payment  of  applicable  fees,  monitor  the 
return  to  NAL  of  loaned  material, 
identify  and  locate  the  requested 
material  in  NAL  collections,  and 
determine  whether  the  requesting  party 
consents  to  the  fees  charged  by  NAL. 

Estimate  of  Burden:  Average  1.75 
minutes  per  response. 

Description  of  Respondents: 
Respondents  to  the  collection  of 
information  are  those  libraries  or  other 
institutions  or  organizations  that  request 
interlibrary  loans  or  copies  of  material 
in  the  NAL  collections.  Each  respondent 
must  furnish  the  information  for  each 
loan  or  copying  request. 

Estimated  Number  of  Respondents: 
2500. 

Frequency  of  Responses:  Average  13 
per  respondent. 

Estimated  Total  Annual  Burden  on 
Respondents:  963  hours  (0.39  hours  per 
respondent).  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  a  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  May  31,2002. 
Caird  E.  Rexroad, 

Acting  Associate  Administrator. 

[FR  Doc.  02-14734  Filed  6-11-02;  8:45  am) 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-047-1] 

Notice  of  Request  for  Reinstatement  of 
an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Reinstatement  of  approval  of  an 

information  collection;  comment 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  reinstatement  of  an  information 
collection  in  support  of  regulations 
intended  to  prevent  the  introduction  of 
foreign  plant  pests  into  the  United 
States. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  August  12, 
2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-047-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-047-1.  If  you 
use  e-mail,  address  your  comment  to 


regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-047-1"  on  the  subject  Iin6. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  oiu-  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hoxu-s  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis,  usda  .gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  foreign 
quarantine  notices,  contact  Ms.  Deborah 
Knott,  Permits  Branch  Chief,  PPQ, 
APHIS,  4700  River  Road  Unit  133, 
Riverdale.  MD  20737-1236;  (301)  734- 
5055.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

SUPPl^MENTARY  INFORMATION: 

Title:  Foreign  Quarantine  Notices. 

OMB  Number:  0579-0049. 

Type  of  Request:  Reinstatement  of  an 
information  collection. 

Abstract:  The  United  States 
Department  of  Agriculture  is 
responsible  for  preventing  the 
introduction  of  foreign  plant  pests  into 
the  United  States.  Implementing  this 
mission  often  requires  us  to  collect 
information  from  a  variety  of 
individuals,  both  within  and  outside  of 
the  United  States,  who  are  involved  in 
growing,  packing,  handhng, 
transporting,  and  importing  foreign 
plants,  fruits,  vegetables,  roots,  bulbs, 
seeds,  and  other  plant  products.  Oiu 
regulations  governing  the  importation  of 
these  articles  are  contained  in  7  CFR 
part  319,  "Foreign  Quarantine  Notices." 

For  example,  many  plants  or  plant 
products  may  not  be  imported  until  the 
person  wishing  to  import  them  receives 
a  permit  from  us.  The  person  wishing  to 
import  these  items  must  first  fill  out  a 
permit  application. 

We  consider  the  permit  application 
process  extremely  important,  since  the 
information  on  the  application  enables 
us  to  determine  whether  the  items  for 
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import  represent  a  potential  pest  threat 
to  U.S.  agriculture. 

Under  certain  circumstances  we  also 
require  importers  to  supply  us  with 
other  types  of  information.  We  require, 
for  example,  that  containers  used  to 
import  various  plants  or  plant  products 
be  marked  in  a  certain  way  so  Uiat  our 
inspectors  can  accurately  identify  them 
and  match  them  to  their  accompanying 
documentation. 

We  require  that  certain  shipments  be 
accompanied  by  a  phytosanitary 
inspection  certificate,  which  is  a 
document  completed  by  plant  health 
officials  in  the  originating  coimtry. 

This  certificate  attests  to  the  plant 
pest  condition  of  the  shipment  at  the 
time  it  was  inspected  in  the  originating 
country.  We  use  this  important 
information  as  a  guide  in  determining 
the  intensity  of  the  inspection  we  must 
conduct  when  the  shipment  arrives  in 
the  United  States. 

This  and  other  information  we  collect 
is  vital  to  helping  us  ensure  that 
imported  plants  and  plant  products  do 
not  harbor  plant  pests  that,  if  introduced 
into  the  United  States,  could  cause 
millions  of  dollars  in  damage  to  U.S. 
agriculture. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.314877  hours  per  response. 

Respondents:  Foreign  plant  health 
protection  authorities. 

Estimated  annual  number  of 
respondents:  92,457. 

Estimated  annual  number  of 
responses  per  respondent:  3.1305. 


Estimated  annual  number  of 
responses:  289,44Q. 

Estimated  total  annual  burden  on 
respondents:  91,138  hours.  (Due  to 
averaging,  the  total  annual  biuden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  6th  day  of 
June,  2002. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Healtii  Inspection  Service. 
[FR  Doc.  02-14737  Filed  6-11-02;  8:45  am] 
BILUNO  COOe  341&-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Service 

[Docket  No.  02-061-1] 

Notice  of  Request  for  Approval  of  an 
Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  New  information  collection; 
comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
initiate  a  new  information  collection 
activity  to  support  the  Safeguarding 
System  Definition  Project. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  August  12, 
2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-061-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-061-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
conunent  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-061-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
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SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  Safeguarding  System 
Definition  Project,  contact  Ms.  Beth 
Jones,  Assistant  Director,  LPA,  APHIS, 
4700  River  Road  Unit  51,  Riverdale,  MD 
20737-1231:  (301)  734-7799.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPt.EMENTARY  INFORMATION: 

Title:  Safeguarding  System  Definition 
Project. 

OMB  Number:  0579-XXXX. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  Animal  and  Plant 
Health  hispection  Service  (APHIS)  of 
the  United  States  Department  of 
Agriculture  is  responsible  for,  among 
other  things,  preventing  plant  pests  and 
serious  communicable  animal  diseases 
from  entering  the  United  States.  To 
accomplish  dxis  mission,  APHIS 
employs  a  comprehensive  safeguarding 
system  that  includes  elements  such  as 
inspections,  quarantines,  treatments, 
regulations,  surveillance,  emergency 
response,  monitoring,  trade  agreements, 
and  risk  assessments. 

The  public,  including  international 
travelers,  importers  and  exporters, 
members  of  the  transportation  and 
agricultiiral  production  industries,  and 
persons  with  domestic  agricultural 
interests,  are  key  to  the  effectiveness  of 
our  national  safeguarding  system. 
Therefore,  APHIS  informs  the  public 
about  invasive  plant  pests  and  animal 
diseases  of  concern  and  the 
safeguarding  activities  we  use  to  protect 
American  agriculture.  To  improve  our 
communication  of  these  issues  and  the 
effectiveness  of  our  national 
safeguarding  system,  we  are  initiating 
the  Safeguarding  System  Definition 
Project,  which  is  intended  to  help  us 
better  understand  what  the  public 
knows  about  our  activities,  what  they 
would  like  to  know,  and  how  to  best 
communicate  that  information. 
Conducting  this  project  will  necessitate 
the  use  of  information  collection 


activities,  including  interviews,  surveys, 
and  external  focus  groups. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  information  collection 
activities  for  the  Safeguarding  System 
Definition  Project. 

The  piupose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the     • 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
1.17857  hours  per  response. 

Respondents:  International  travelers, 
importers  and  exporters,  members  of  the 
transportation  and  agricultxual 
production  industries,  and  persons  with 
domestic  agricultural  interests. 

Estimated  annual  number  of 
respondents:  168. 

Estimated  annual  number  of 
responses  per  respondent:  1 . 

Estimated  annual  number  of 
responses:  168. 

Estimated  total  annual  burden  on 
respondents:  198  hom-s.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC.  this  6th  day  of 
June.  2002. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  02-14738  Filed  6-11-02;  8:45  am] 

BNJJNO  COOC  341«-a4-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USD  A  Forest 

Service. 

ACTION:  Notice  of  meeting. 

summary:  The  Trinity  County  Resoiuce 
Advisory  Committee  (RAC)  will  meet  on 
July  15,  2002  in  Weaverville,  California. 
The  purpose  of  the  meeting  is  to  discuss 
the  selection  of  Title  II  projects  under 
Public  Law  106-393.  H.R.  2389,  the 
Secure  Rural  Schools  and  Commimity 
Self-Determination  Act  of  2000,  also 
called  the  "Payments  to  States"  Act. 

DATES:  The  meeting  will  be  held  at  the 
Trinity  County  Office  of  Education,  201 
Memorial  Drive,  Weaverville,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Andersen,  Designated  Federal 
Official,  USDA,  Shasta  Trinity  National 
Forests,  P.O.  Box  1190,  Weaverville,  CA 
96093.  Phone:  (530)  623-1709.  Email: 
jandersen@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  focus  on  selecting  fuels 
projects,  discussing  potential 
demonstration  projects,  and  discussing 
the  longer-term  vision  for  Title  II 
projects.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  committee  at 
that  time. 

Dated:  June  5,  2002. 
Bud  Zangger, 
Acting  Forest  Supervisor. 
[FR  Doc.  02-14723  Filed  6-11-02;  8:45  am] 
saxmc  cooe  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Dei  Norte  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  July  2,  2002  in  Crescent 
City,  California.  The  purpose  of  the 
meeting  is  to  discuss  the  selection  of 
Title  II  projects  under  Public  Law  106- 
393,  H.R.  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 

DATES:  The  meeting  will  be  held  on  July 
4,  2002  from  6  to  8:30  p.m. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Rancheria  Community 
Center,  2298  Norris  Avenue,  Suite  B, 
Crescent  City,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  Email: 
lchapman@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  eighth  meeting  of  the  committee. 
Agenda  items  include  brief 
presentations  of  public  Title  11  project 
proposals,  and  a  ranking  of  project 
proposals  by  the  RAC.  The  meeting  is 
open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportimity  to 
address  the  committee  at  that  time. 

Dated:  June  5,  2002. 
Bud  Zangger, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-14724  Filed  &-11-02;  8:45  am] 

BLUNQ  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Revise  a  Currently 
Approved  Information  Collection 

agency:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  of  Change. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  regulations  at  5  CHL  part 
1320  (60  FR  44978,  August  29,  1995), 
this  notice  announces  the  intention  of 
the  National  Agricultural  Statistics 
Service  (NASS)  to  revise  a  currently 
approved  information  collection.  Field 
Crops  Production. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  19,  2002,  to  be 
assured  of  consideration. 
ADDRESSES:  Conunents  may  be  mailed  to 
Ginny  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5336  South  Building,  1400 
Independence  Avenue  SW,  Washington, 
DC  20250  or  sent  electronically  to 
gmcbride@nass.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Allen,  Associate  Administrator, 

National  Agricultxu-al  Statistics  Service, 

U.S.  Department  of  Agriculture,  (202) 

720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Field  Crops  Production. 

OMB  Control  Number:  0535-0002. 

Expiration  Date  of  Approval:  12/31/ 
04. 


Type  of  Request:  Intent  to  revise  a 
currently  approved  information 
collection. 

Abstract:  The  National  Agricultural 
Statistics  Service  is  responsible  for 
collecting  and  issuing  State  and  national 
estimates  of  crop  and  livestock 
production,  grain  stocks,  farm  numbers, 
land  values,  on-farm  pesticide  usage, 
and  pest  crop  management  practices. 
The  Field  Crops  Production  program 
consists  of  probability  field  crops 
surveys  and  supplemental  panel  surveys 
which  capture  unique  crop 
characteristics  such  as  the  concentration 
of  crops  in  localized  geographical  areas. 
The  Program  is  being  revised  to 
discontinue  the  November  and 
December  tobacco  forecasts.  NASS  will 
no  longer  forecast  tobacco  acreage, 
yield,  and  production  in  the  November 
and  December  Crop  Production  reports. 
All  types  of  tobacco  are  affected  in 
November,  whereas  only  hurley  tobacco 
is  affected  in  December.  Final 
production  estimates  will  continue  to  be 
published  for  all  types  of  tobacco  in  the 
Annual  Crop  Production  repoft, 
released  on  or  about  January  10  each 
year.  Annual  tobacco  revisions  will 
continue  to  be  published  in  the  May 
Crop  Production  report. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  14  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
536,000. 

Estimated  Total  Annual  Burden  on 
ResDondents:  150,000  hours. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
imder  this  authority  are  governed  by 
section  1770  of  the  Food  Security  Act  of 
1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  All  responses  to  this  notice 
will  become  a  matter  of  public  record 
and  be  simimari2»d  in  the  request  for 
OMB  approval. 

Dated:  May  28,  2002. 
Rich  Allen, 

Associate  Administrator. 

(FR  D6c.  02-14735  Filed  6-11-02;  8:45  am] 

BILUNQ  COOC  M10-M-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  intent  To  Request  an 
Extension  of  a  Currently  Approved 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (60  FR  44978,  August 
29, 1995),  this  notice  announces  the 
intention  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  request  an 
extension  for  a  curreiUly  approved 
information  collection,  the  Egg, 
Chicken,  and  Turkey  Surveys. 
DATES:  Comments  on  this  notice  must  be 
received  by  August  16,  2002,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
Giimy  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5336  South  Building,  1400 
Independence  Avenue  SW,  Washington, 
DC  20250  or  sent  electronically  to 
gmcbride@nass.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Allen,  Associate  Administrator, 

National  Agricultural  Statistics  Service, 

U.S.  Department  of  Agriculture,  (202) 

720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Egg,  Chicken,  and  Turkey 
Surveys. 

OMB  Number:  0535-0004. 

Expiration  Date  of  Approval:  August 
31,  2002. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  an  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
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production,  disposition,  and  prices.  The 
Egg.  Chicken,  and  Turkey  Program 
obtains  basic  poultry  statistics  from 
voluntary  cooperators  throughout  the 
Nation.  Statistics  are  published  on 
placement  of  pullet  chicks  for  hatchery 
supply  flocks;  hatching  reports  for 
broiler-type,  egg-type,  and  turkey  eggs; 
nimiber  of  layers  on  hand;  total  table  egg 
production;  and  production  and  income 
estimates  for  eggs,  chickens,  and 
turkeys. 

This  information  is  used  by 
producers,  processors,  feed  dealers,  and 
others  in  the  marketing  and  supply 
channels  as  a  basis  for  production  and 
marketing  decisions.  Government 
agencies  usq  these  estimates  to  evaluate 
poultry  product  supplies.  The 
information  is  an  important 
consideration  in  government  piut:hases 
for  the  school  limch  program  and  in 
formulation  of  export-import  policy. 
The  Egg,  Chicken,  and  Tiukey  Surveys 
have  approval  from  0MB  for  a  3-year 
period.  NASS  intends  to  request  that  the 
surveys  be  approved  for  another  3  years. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
section  1770  of  the  Food  Security  Act  of 
1985,  7  U.S.C.  2276.  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  12  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
6.900. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,500  hoiu^. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  0MB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Conunents  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information -including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  ^d  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 


technology.  All  responses  to  this  notice 
will  become  a  matter  of  public  record 
and  be  siunmarized  in  the  request  for 
OMB  approval. 

Dated:  May  28.  2002. 
Rich  Allen. 

Associate  Administrator. 
[FR  Doc.  02-14736  Filed  6-11-02;  8:45  am) 

BILUNG  CODE  3410-20-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Notice  of  Public  IMeeting  on  Rural 
Broadband  Access 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  is  to  notify 
telecommiuiications  systems  financed 
by  the  Rural  Utilities  Service  (RUS), 
lenders,  and  other  interested  persons 
that  RUS  is  holding  a  public  meeting  in 
order  for  interested  persons  to  express 
their  views  on  the  challenges  of 
deploying  broadband  services  to  rural 
America,  the  successes,  the  role  of 
competition  in  providing  access  to  rural 
areas. 

DATES:  The  public  meeting  will  be  held 
on  Jime  27,  2002,  starting  at  9  a.m. 
eastern  time,  with  registration  at  8  a.m. 
The  public  meeting  will  end  at  4:30 
p.m.  unless  concluded  earlier. 
ADDRESSES:  The  public  meeting  will  be 
held  in  room  0348,  South  Building,  U.S. 
Department  of  Agricultiire,  1400 
Independence  Avenue,  SW.. 
Washington.  DC.  Persons  interested  in 
making  a  presentation  at  the  meeting 
should  send  a  written  request  to  Roberta 
D.  Piut:ell.  Assistant  Administrator. 
Telecommunications  Program,  Rural 
Utilities  Service,  room  4056-S.  Stop 
1590. 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1590. 
FOR  FURTHER  INFORAMTION  CONTACT: 
Roberta  D.  Purcell,  Assistant 
Administrator,  Telecommimications 
Program,  Rural  Utilities  Service,  room 
4056-S,  Stop  1590, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1500,  Telephone:  (202)  720-9554. 
SUPPLEMENTARY  INFORMATK)N:  The 
meeting  will  be  conducted  by 
representatives  of  the  Department  of 
Agriculture.  The  proceedings  of  the 
meeting  will  be  transcribed  and 
considered  in  implementing  provisions 
of  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (Pub.  L.  107- 
171)  concerning  the  Rural  Broadband 
Access  loan  and  loan  guarantee 
program.  The  purpose  of  the  meeting  is 
to  provide  background  information  for 


consideration  in  the  implementation 
and  administration  of  its 
telecommunications  broadband  loan 
program.  The  Agency  will  retain  a 
summary  of  the  meeting. 

RUS  is  particularly  interest  in 
receiving  presentations  on  the  following 
specific  issues  as  they  relate  to  rural 
broadband  access: 

1.  The  demand  for  rural  broadband 
access — What  is  driving  the  demand? 
What  is  limiting  demand?  Who  are  the 
players  and  what  are  their  roles — 
federal,  state,  and  local  govenunents, 
service  providers,  equipment 
manufactiuers,  private  lenders, 
educational  and  health  care 
organizations,  public  safety  agencies, 
etc.  What  services  are  in  demand,  which 
are  not? 

2.  The  deployment  of  broadband  ^ 
access — Where  is  broadband  access 
available  today  in  rural  America — 
schools,  hospitals,  law  enforcement, 
businesses,  residences?  Is  there  an 
abimdance  of  dark  fiber  and  if.  so.  how 
can  that  best  be  used  in  serving  rural 
America?  What  technologies  are 
available — which  are  succeeding,  what 
are  their  limitations,  and  at  what  cost?  , 

3.  The  rural  landscape — Who  serves 
rural  America?  What  inhibits  rural 
investment? 

4.  Universal  service — Who  will 
protect/finance  the  carriers  of  last 
resort?  Will  broadband  service  be  a 
supported  service? 

5.  Competition — What  role  does 
competition  play?  Can  a  rural  area 
support  competing  broadband 
providers?  What  impact  will  a 
competitor  have  on  local  exchange 
service? 

6.  The  benefits — What  are  the  success 
stories — to  local  residents  and  national 
interest? 

To  schedule  oral  testimony  for  the 
public  meeting,  notify  Ms.  Purcell,  in 
writing,  at  the  above  address.  Requests 
may  be  sent  by  facsimile  transfer  to 
(202)  702-0810  or  e-mail  to: 
bpucell@rus.usda.gov.  Persons  who 
wish  to  make  oral  presentations  must 
restrict  presentations  to  10  minutes  and 
are  also  encouraged  to  have  written 
copies  of  their  complete  comments, 
including  exhibits,  for  inclusion  in  the 
official  record.  Written  copies  should 
also  be  sent  to  Ms.  Pxircell  in  advance 
of  the  meeting.  Persons  who  register 
their  attendance  at  the  public  meeting, 
but  who  have  not  been  scheduled  in 
advance  to  present  oral  testimony,  will 
be  given  an  opportimity  to  do  so  if  time 
permits.  Otherwise,  such  persons  will 
be  allowed  the  opportunity  to  submit 
their  views  in  writing  by  June  27,  2002, 
for  inclusion  in  the  official  record. 
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Subject  to  the  limitations  described  in 
the  preceding  paragraph,  any  interested 
person  will  be  given  the  opportimity  to 
appear  and  be  heard  with  respect  to    , 
matters  relevant  and  material  to  the 
subject.  However,  presiding  officials 
may  limit  the  number  of  times  that  any 
one  person  may  be  heard  and  limit  or 
exclude  material  that  is  irrelevant, 
immaterial,  or  imduly  repetitious.  Such 
action  is  intended  to  focus  the 
discussion  on  the  relevant  issues,  to 
ensure  that  all  interested  persons  have 
an  opportunity  to  participate  to  the 
extent  time  permits,  and  to  prevent 
undue  prolongation  of  the  meeting. 
Presiding  officials  may  ask  questions  at 
the  meeting  of  persons  making 
presentations.  The  questions  and 
responses  will  become  a  part  of  the 
official  record. 

Copies  of  the  transcript  of  the  meeting 
will  not  be  available  for  distribution 
from  the  Department.  However,  the 
transcript  of  the  meeting  will  be 
available  for  public  inspection  in  room 
4040  at  RUS,  1400  Independence 
Avenue,  SW.,  Washington,  DC.  during 
regular  business  hours  (7  CFR  1.27(b)). 
Anyone  wishing  to  purchase  a  copy  of 
the  transcript  should  make 
arrangements  with  the  court  reporter  at 
the  meeting. 

1 1  Dated:  June  6,  2002. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 

IFR  Doc.  02-14682  Filed  6-11-02;  8:45  am] 

BLUNG  CODE  3410-1 S-P 


OEPARTIMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  26-2002] 

Foreign-Trade  Zone  122— Corpus 
Christi,  TX;  Application  for  Subzone 
Status,  Kiewit  Offshore  Services,  Ltd. 
(Offshore  Drilling  Platforms) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Corpus  Christi 
Authority,  grantee  of  FTZ  122. 
requesting  special-purpose  subzone 
status  for  the  offshore  drilling  platform 
manufacturing  facility  of  Kiewit 
Offshore  Services.  Ltd.,  (KOS),  in 
Ingleside,  Texas.  The  application  was  ' 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  Jime  3, 
2002. 

The  KOS  facility  (400  acres,  282.000 
sq.ft.)  is  located  along  the  north  shore  of 
Corpus  Christi  Bay  at  2440  Kiewit  Road 


in  Ingleside,  Texas.  The  facility  is  used 
for  the  construction,  fabrication,  and 
repair  of  offshore  floating  and  fixed  oil 
drilling  platforms  and  components 
thereof  for  domestic  and  international 
customers.  Foreign  components  that 
may  be  used  at  the  KOS  facility 
(representing  up  to  95%  of  material 
value)  include  structiu-es  of  iron  or  steel, 
stranded  wire,  gas  turbines,  gas 
compressors,  steel  mill  products, 
electrical  motors,  and  generators  (2002 
general  duty  rate  range:  free — 6.7%,  ad 
valorem). 

FTZ  procediues  would  exempt  KOS 
from  Customs  duty  payments  on  the 
foreign  components  (except  steel  mill 
products)  used  in  export  activity.  On  its 
domestic  sales,  the  company  would  not 
be  required  to  pay  applicable  Customs 
duties  on  the  foreign  components,  or  it 
would  be  able  to  choose  the  duty  rate 
that  applies  to  finished  offshore  drilling 
platforms  (duty  free)  for  the  foreign- 
origin  components  noted  above  except 
for  steel  mill  products.  The 
manufactiuing  activity  conducted  imder 
FTZ  procedures  would  be  subject  to  the 
"standard  shipyard  restriction" 
applicable  to  foreign-origin  steel  mill 
products  (e.g.,  angles,  pipe,  plate), 
which  requires  that  full  Customs  duties 
be  paid  on  such  items.  The  application 
indicates  that  the  savings  from  FTZ 
procedures  would  help  improve  the 
facility's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W. 
1099  14th  Street,  NW.,  Washington.  DC 
20005;  or. 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce.  FCB- 
4100W.  1401  Constitution  Ave..  NW., 
Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
August  12,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  die  subsequent  15-day  period  (to 
August  26.  2002). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.l  listed  above  and  at  the  Office  of 


the  Port  Director.  U.S.  Customs  Service. 
Suite  570.  555  North  Carancahua  Street, 
Corpus  Christi,  TX  78401. 

Dated:  June  3,  2002. 
Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  02-14836  Filed  6-11-02;  8:45  ami 

BILUNC  COOC  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-469-812] 

Postponement  of  Final  Determination 
of  Antidumping  Duty  investigation: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Spain 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  postponing  the 
final  determination  in  the  antidumping 
duty  investigation  of  certain  cold-rolled 
carbon  steel  flat  products  from  Spain 
from  July  10,  2002  until  no  later  than 
September  23.  2002. 
EFFECTIVE  DATE:  June  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  at  (202)  482-0656.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  aind  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Postponement  of  Final  Determination 

This  investigation  was  initiated  on 
October  18.  2001.  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigations:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  66  FR  54198  (Oct.  26,  2001) 
(Initiation  Notice).  The  period  of 
investigation  is  Julv  1,  2000,  through 
June  30,  2001.  On  May  9,  2002,  the 
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Department  published  in  the  Federal 
Register  the  preliminary  determination 
in  the  antidumping  duty  investigation  of 
imports  of  certain  cold-rolled  carbon 
steel  flat  products  from  Spain.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Spain,  67  FR  31248  (May  9,  2002). 
Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  May  13,  2002.  the  respondent 
requested  that  the  Department  postpone 
its  final  determination  imtil  no  later 
than  135  days  after  the  date  of  the 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
In  accordance  with  19  CFR 
351.210(e)(2),  the  respondent  consented 
to  the  extension  of  provisional  measures 
to  no  longer  than  six  months  in  its 
request  for  postponement.  In  accordance 
with  19  CFR  351.210(b)(2)(ii),  because 
our  preliminary  determination  is 
affirmative,  because  no  compelling 
reasons  for  denial  exist,  and  because  the 
.  exporter  accounts  for  a  significant 
proportion  of  exports  of  subject 
merchandise,  we  are  granting  the 
respondent's  request  and  are  postponing 
the  final  determination  until  no  later 
than  September  23,  2002.  Fiulhermore, 
any  provisional  measures  imposed  by 
this  investigation  will  be  extended  from 
a  four-month  period  to  not  more  than 
six  months. 

This  notice  is  issued  and  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  351.210(g). 

Dated:  June  6,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-14833  Filed  6-11-02:  8:45  am] 

HLLMO  COOe  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-5M-840] 

Engineered  Process  Gas  Turtio- 
Compressor  Systems  from  Japan: 
Final  Results  of  Five- Year  ("Sunset") 
Review  and  Revocation  of 
Antidumping  Duty  Order. 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
revocation  of  antidumping  duty  order 
OB  engineered  process  gas  turbo- 
compressor  systems  from  Japan. 

SUMMARY:  On  May  1,  2002,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 


engineered  process  gas  turbo- 
compressor  systems  from  Japan  (67  FR 
21632).  Because  no  domestic  interested 
party  responded  to  the  sunset  review 
notice  of  initiation  by  the  applicable 
deadline,  the  Department  is  revoking 
this  antidumping  duty  order. 
EFFECTIVE  DATE:  June  16,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Amir  R.  Eftekhari  or  James  P.  Maeder, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230;  telephone: 
(202)  482-5331  or  (202)  482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statue 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  June  16, 1997,  the  Department 
issued  an  antidumping  duty  order  on 
engineered  process  gas  turbo- 
compressor  systems  from  Japan. 
Pursuant  to  section  751(c)  of  the  Act, 
the  Department  initiated  a  simset  review 
of  this  order  by  publishing  a  notice  of 
the  initiation  in  the  Federal  Register,  67 
FR  21632  (May  1,  2002).  In  addition,  as 
a  courtesy  to  interested  parties,  the 
Department  sent  letters,  via  certified 
and  registered  mail,  to  each  party  listed 
on  the  Depeutment's  most  current 
service  list  for  this  proceeding  to  inform 
them  of  the  automatic  initiation  of  the 
sunset  review  of  this  order. 

Because  the  Department  did  not 
receive  a  response  from  any  domestic 
interested  party  to  the  simset  review 
notice  of  initiation  by  the  applicable 
deadline.  May  16,  2002,  the  Department 
notified  the  International  Trade 
Commission  on  May  24,  2002,  that  it 
intended  to  issue  a  final  determination 
revoking  this  antidumping  duty  order. 

Determination  to  Revoke 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  19  CFR  351.218(d)(l)(iii)(B)(3) 
of  the  Sunset  Regulations,  if  no 
domestic  interested  party  responds  to 
the  notice  of  initiation,  the  Department 
shall  issue  a  final  determination,  within 
90  days  after  the  initiation  of  the  sunset 
review,  revoking  the  order  or 


terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  filed  a  response  to  the 
notice  of  initiation,  the  Department 
finds  that  no  domestic  interested  party 
is  participating  in  this  review,  and  it  is 
revoking  this  antidumping  duty  order. 

Effective  Date  of  Revocation 

Pursuant  to  sections  751(c)(3)(A)  and 
751(d)(2)  of  the  Act  and  19  CFR 
351.222(i)(2)(i),  the  Department  will 
instruct  the  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  this  order 
entered,  or  withdrawn  from  warehouse, 
on  or  after  June  16,  2002.  Entries  of 
subject  merchandise  prior  to  the 
effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation.  The  Department  will 
complete  any  pending  administrative 
reviews  of  this  order  and  will  conduct 
administrative  reviews  of  subject 
merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  )une  6.  2002 
Faryar  Shirzad; 

Assistant  Secretary  for  Iniport 

Administration. 

fpR  Doc.  02-14830  Filed  6-11-02;  8:45  am] 

BiLUNG  COOE  351(M>&-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adrtiinlstratlon 

[A-337-«06] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  IQF  Red  Raspberries  from 
Chile. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value. 

EFFECTIVE  DATE:  June  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Cole 
Kyle  or  Blanche  Ziv,  (202)  482-1503  or 
(202)  482-4207,  respectively;  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amende(^("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
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the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  2001).     • 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  imports  of  IQF  whole 
or  broken  red  raspberries  from  Chile, 
with  or  without  the  addition  of  sugar  or 
syrup,  regardless  of  variety,  grade,  size 
or  horticulture  method  (e.g.,  organic  or 
not),  the  size  of  the  container  in  which 
packed,  or  the  method  of  packing.  The 
scope  of  the  investigation  excludes  fresh 
red  raspberries  and  block  frozen  red 
raspberries  (i.e.,  puree,  straight  pack. 

juice  stock,  and  juice  concentrate). 

I 

I  The  merchandise  subject  to  this 
investigation  is  classifiable  under 
section  0811.20.2020  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 


Amended  Final  Determination 

On  May  15,  2002,  the  Department 
determined  that  individually  quick 
frozen  ("IQF")  red  raspberries  from 
Chile  are  being  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV"),  as 
provided  in  section  735(a)  of  the  Act. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  IQF  Red 
Raspberries  from  Chile,  67  FR  35790 
(May  21,  2002).  On  May  28,  2002,  we 
received  a  ministerial  error  allegation, 
timely  filed  pursuant  to  19  CFR 
351.224(c)(2),  from  the  IQF  Red 
Raspberries  Fair  Trade  Committee  and 
the  IQF  Committee  of  the  Washington 
Red  Raspberry  Commission  ("the 
petitioners")  regarding  the  Department's 
final  margin  calculations.  The 
petitioners  requested  that  we  correct  the 
error  and  publish  a  notice  of  amended 
final  determination  in  the  Federal 
Register,  pursuant  to  19  CFR  351.224(e). 
The  petitioners'  submission  alleges  that 
the  Department  failed  to  correct  the 
margin  program  for  Fruticola  Olmue 
("Olmue")  pursuant  to  the  Department's 
findings  at  verification'.  Specifically, 
the  petitioners  allege  that  the 
Department  inadvertently  applied  the 
incorrect  indirect  selling  expense  factor 
in  calculating  Olmue's  third  coimtry 


indirect  selling  expense  in  the  margin 
calculations.  Olmue  did  not  submit 
comments  on  the  ministerial  error 
allegation. 

In  accordance  with  section  735(e)  of 
the  Act,  we  have  determined  that  a  ' 
ministerial  error  in  the  calculation  of 
Olmue's  indirect  selling  expenses  for 
U.S.  and  third  country  sales  was  made 
in  our  final  margin  calculations.  For  a 
detailed  discussion  of  the  above-cited 
ministerial  error  allegation  and  the 
Department's  analysis,  see 
Memorandum  to  Richard  W,  Moreland, 
"Allegation  of  Ministerial  Error;  Final 
Determination  in  the  Antidumping  Duty 
Investigation  of  IQF  Red  Raspberries 
from  Chile"  dated  May  29,  2002,  which 
is  on  file  in  the  Central  Records  Unit 
("CRU"),  room  B-099  of  the  main 
Department  building. 

Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  IQF  red  raspberries  from 
Chile  to  correct  this  ministerial  error. 
Accordingly,  we  have  revised  Olmue's 
margin.  We  also  revised  the  "All 
Others"  rate.  The  revised  final 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/Manfacturer 


Comercial  Fruticola 
Exportadora  Frucol 

Fruticola  Olmue  

AII0thers2  


Original  Weighted-average 
margin  percentage 


Revised  Weighted-average 
margin  percentage 


0.50 

0.00 

■  6.33 

6.33 


2  Pursuant  to  section  735(c)(5)(A)  of  the  Act,  we  have  excluded  from  the  calculation  of  the  all-others  rate  margins  which  are  zero  or  de 
minimis. 


Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  ("Customs") 
to  continue  to  suspend  liquidation  of  all 
imports  of  IQF  red  raspberries  from 
Chile,  except  for  subject  merchandise 
produced  by  Exportadora  Frucol  and 
Comercial  Fruticola  (which  have  zero 
and  de  minimis  weighted-average 
margins,  respectively).  Customs  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  export  price  as  indicated  in 
the  chart  above.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  imtil  further  notice. 


ITC  Notification 

]n  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  final  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  June  6.  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-14832  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-838] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less-Than- 
Fair-Value:  Structural  Steel  Beams 
from  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  June  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Rebecca  Trainor,  AD/CVD 
Enforcement  Group  I,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 


^    '  No  ministerial  errors  allegations  were  filed  with 
respect  to  the  other  two  respondents  in  this  case, 


Comercial  Fruticola  ("Comfhit")  and  Exportadora 
Frucol  ("Frucol"). 
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telephone  (202)  482-4929  or  (202)  482- 
4007,  respectively. 
SUPPLEMEHTARY  INFORMATHM: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendinents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (2001). 

Scope  of  the  Investigation 

The  scope  of  this  investigation  covers 
doubly-symmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  pimched,  notched, 
painted,  coated,  or  clad.  These 
structural  steel  beams  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes.  All  the  products  that  meet 


the  physical  and  metallurgical 
descriptions  provided  above  are  within 
the  scope  of  this  investigation  unless 
otherwise  excluded.  The  following 
products  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
investigation:  (1)  Structuiral  steel  beams 
greater  than  400  pounds  per  linear  foot, 
(2)  structural  steel  beams  that  have  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches,  and  (3)  structural 
steel  beams  that  have  additional 
weldments,  connectors,  or  attachments 
to  I-sections,  H-sections,  or  pilings; 
however,  if  the  only  additional 
weldment,  connector  or  attachment  on 
the  beam  is  a  shipping  brace  attached  to 
maintain  stability  during  transportation, 
the  beam  is  not  removed  from  the  scope 
definition  by  reason  of  such  additional 
weldment,  connector,  or  attachment. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings  7216.32.0000, 
7216.33.0030,  7216.33.0060. 
7216.33.0090,  7216.50.0000. 
7216.61.0000,  7216.69.0000, 
7216.91.0000,  7216.99.0000, 
7228.70.3040,  and  7228.70.6000. 
Although  the  HTSUS  subheadings  are 


provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Amendment  to  Final  Detennination 

In  accordance  with  section  735(a)  of 
the  Act,  on  May  20,  2002,  the 
Department  published  the  final 
determination  in  the  less-than-fair-value 
(LTFV)  investigation  on  structural  steel 
beams  from  Taiwan.  See  Notice  of  Final 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Structural  Steel  Beams  from 
Taiwan,  67  PR  35484.  On  May  24,  2002, 
respondent  Kuei  Yi  Industrial  Co.,  Ltd. 
(Kuei  Yi)  alleged  that  the  Department 
made  a  ministerial  error  in  the  final 
margin  calculation  for  that  company  by 
failing  to  convert  one  type  of  bank 
charge  to  U.S.  dollars.  For  further 
discussion  of  this  ministerial  error,  see 
the  memorandum  to  Louis  Apple  from 
the  Team,  dated  Jime  XX,  2002.  on  file 
in  room  B-099  oif  the  main  Commerce 
Department  Building.  We  agree  with 
Kuei  Yi.  Therefore,  in  accordance  with 
19  CFR  351.224(e),  we  are  amending  the 
final  determination  in  the  LTFV 
investigation  on  structural  steel  beams 
fi-om  Taiwan.  The  revised  weighted- 
average  dumping  margins  are  as  follows: 


Exporter/Manufacturer 


Original  Final  Margin 
Percentage 


Revised  Final  Margin 
Percentage 


Kuei  Yi  Industrial  Co.,  Ltd 

Tung  Ho  Steel  Enterprise  Corp. 
All  Others 


15.32 

5.21 

12.24 


13.11 

5.21 

10.70 


Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  United  States  Customs  Service 
("Customs")  to  continue  suspending 
liquidation  on  all  imports  of  the  subject 
merchandise  from  Taiwan.  Customs 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  normal  value 
exceeds  the  export  price  as  indicated  in 
the  chart  above.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  imtil  further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  of  our 
amended  final  determination. 

This  investigation  and  notice  are  in 
accordance  with  sections  735(d)  and 
777(i)(l)oftheAct. 


Dated:  June  6,  2002 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-14831  Filed  6-11-02;  8:45  am] 

BILLING  CODE  3S10-OS-S 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-469-811] 

Structural  Steel  Beams  from  Spain; 
Amended  Final  Determination  of  Sales 
at  Less  than  Fair  Value 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  12.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  StroUo,  AD/CVD  Enforcement 
Group  I.  Office  2.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-0629. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (2001). 

Amendment  to  Final  Determination 

In  accordance  with  section  735(d)  of 
the  Act.  on  May  20.  2002,  the 
Department  published  the  final 
determination  in  the  less  than  fair  value 
investigation  on  structural  steel  beams 
from  Spain.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 


Federal  Register / Vol.  67,  No.  113 /Wednesday.  June  12,  2002 /Notices 


40273 


Fair  Value:  Structural  Steel  Beams  from 
Spain  (67  FR  35482).  Also  on  May  20, 
2002,  we  received  an  allegation,  timely 

"ed  pursuant  to  19  CFR  351.224(c)(2), 
m  the  petitioners,  the  Committee  for 

air  Beam  Imports  and  its  individual 

embers,  that  the  Department  made  a 

inisterial  error  in  its  final 
determination.  We  did  not  receive 
comments  from  the  respondent  in  this 
case,  Aceralia  Corporacion  Siderurgica, 
S.A.  (Aceralia).  After  analyzing  the 
petitioners'  submission,  we  have 


determined,  in  accordance  with  19  CFR 
351.224,  that  a  ministerial  error  was 
made  in  our  final  margin  calculation  for 
Aceralia.  Specifically,  we  find  that  we 
erroneously  included  certain 
downstream  sales  information  in  our 
analysis  for  one  affiliated  reseller  to 
which  Aceralia  sold  structural  steel 
beams  at  arm's  length  prices,  and  we 
excluded  the  dov\rnstream  sales 
information  for  another  affiliated 
reseller  to  which  Aceredia  did  not. 


For  a  detailed  discussion  of  the 
ministerial  error  noted  above,  as  well  as 
the  Department's  analysis,  see  the 
memorandum  to  Louis  Apple  from  the 
Team,  dated  June  4,  2002. 

Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
detennination  in  the  less  than  fair  value 
investigation  on  structural  steel  beams 
from  Spain.  The  revised  weight- 
averaged  dumping  margin  is  as  follows: 
BOXHD< 


Aceralia  Corporacion  Siderurgica,  S.A. 
Ml  Others 


Exporter/Manufacturer 


Original  Final  Margin 
Percentage 


5.19 
5.19 


Revised  Final  Margin 
Percentage 


5.29 
5.29 


Scope  of  the  Investigation 

The  scope  of  this  investigation  covers 
ioubly-symmetric  shapes,  whether  hot- 
3r  cold-rolled,  drawn,  extruded,  formed 
3r  finished,  having  at  least  one 
limension  of  at  least  80  mm  (3.2  inches 
)r  more),  whether  of  carbon  or  alloy 
other  than  stainless)  steel,  and  whether 
or  not  drilled,  pimched.  notched, 
painted,  coated,  or  clad.  These 
structural  steel  beams  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes.  All  the  products  that  meet 
the  physical  and  metallurgical 
descriptions  provided  above  are  within 
the  scope  of  this  investigation  unless 
otherwise  excluded.  The  following 
products  are  outside  and/ or  specifically 
excluded  from  the  scope  of  this 
investigation:  (1)  Structural  steel  beams 
greater  than  400  pounds  per  linear  foot, 
(2)  structural  steel  beams  that  have  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches,  and  (3)  structural 
steel  beams  that  have  additional 
weldments,  connectors,  or  attachments 
to  I-sections.  H-sections.  or  pilings; 
'nowever,  if  the  only  additional 
weldment,  connector  or  attachment  on 
the  beam  is  a  shipping  brace  attached  to 
maintain  stability  during  transportation, 
the  beam  is  not  removed  from  the  scope 
definition  by  reason  of  such  additional 

eldment,  connector,  or  attachment. 

The  merchandise  subject  to  this 
mvestigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000. 
7216.61.0000.  7216.69.0000. 
7216.91.0000.  7216.99.0000. 
7228.70.3040,  and  7228. 70.6000. 
-  Uthough  the  HTSUS  subheadings  are 


If 


provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

This  investigation  and  notice  are  in 
accordance  with  sections  735(d)  and 
777(i)oftheAct. 

Dated:  June  6,  2002  *     . 

Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-14835  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-831] 

Structural  Steel  Beams  From  Italy; 
Amended  Final  Determination  of  Sales 
at  Not  Less  Than  Fair  Value 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Strollo,  AD/CVD  Enforcement 
Group  I,  Office  2,  Impgrt 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0629. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 


Department's)  regulations  are  to  19  CFR 
part  351  (2001). 

Amendment  to  Final  Results 

In  accordance  with  section  735(d)  of 
the  Act,  on  May  20,  2002,  the 
Department  published  the  final 
determination  in  the  less  than  fair  value 
investigation  on  structural  steel  beams 
from  Italy.  See  Notice  of  Final 
Determination  of  Sales  at  Not  Less  Than 
Fair  Value:  Structural  Steel  Beams  from 
Italy  {67  FR  35481).  On  May  21.  2002, 
we  received  an  allegation,  timely  filed 
pursuant  to  19  CFR  351.224(c)(2),  from 
Duferdofin,  S.p.A.  (Duferdofin),  the 
respondent,  that  the  Department  made 
certain  ministerial  errors  in  its  final 
determination.  We  did  not  receive 
conunents  from  the  petitioners,  the 
Committee  for  Fair  Beam  Imports  and 
its  individual  members.  After  analyzing 
Duferdofin's  submission,  we  have 
determined,  in  accordance  with  19  CFR 
351.224,  that  certain  ministerial  errors 
were  made  in  our  final  margin 
calculation  for  Duferdofin.  Specifically, 
we  find  that  we:  (1)  Incorrectly  applied 
a  domestic  inland  freight  amount 
related  to  shipments  to  a  particular 
warehouse  to  all  sales  to  the  United 
States,  rather  than  those  sales 
specifically  shipped  to  the  warehouse  in 
question;  (2)  incorrectly  revised 
international  fi^ight  expenses  based  on 
the  shipment  date;  and  (3) 
inappropriately  failed  to  deduct  home 
market  commissions  from  the  home 
market  price. 

For  a  detailed  discussion  of  the 
ministerial  errors  noted  above,  as  well 
as  the  Department's  analysis,  see  the 
memorandum  to  Richard  W.  Moreland 
from  the  team,  dated  Jime  4.  2002. 

Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  in  the  less  than  fair  value 
investigation  on  structural  steel  beams 
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from  Italy.  The  revised  weighted- 
average  dumping  margins  are  as  follows: 


Exporter/manufacturer 


Ouferdofin,  S.pA 
All  Others 


Original  Final 
margin  percent- 
age 


0.33 
0.33 


Amended  Final 
margin  percent- 
age 


0.01 
0.01 


Scope  of  the  Investigation 

The  scope  of  this  investigation  covers 
doubly-symmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  punched,  notched, 
painted,  coated,  or  clad.  These 
structiiral  steel  beams  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-<shapes.  All  the  products  that  meet 
the  physical  and  metallurgical 
descriptions  provided  above  are  within 
the  scope  of  this  investigation  imless 
otherwise  excluded.  The  following 
products  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
investigation:  (1)  Structural  steel  beams 
greater  than  400  pounds  per  linear  foot, 
(2)  structural  steel  beams  that  have  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches,  and  (3)  structural 
steel  beams  that  have  additional 
weldments,  connectors,  or  attachments 
to  I-sections,  H-sections,  or  pilings; 
however,  if  the  only  additional 
weldment,  connector  or  attachment  on 
the  beam  is  a  shipping  brace  attached  to 
maintain  stability  diuing  transportation, 
the  beam  is  not  removed  from  the  scope 
definition  by  reason  of  such  additional 
weldment,  connector,  or  attachment. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000, 
7216.61.0000,  7216.69.0000, 
7216.91.0000.  7216.99.0000, 
7228.70.3040.  and  7228.70.6000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

This  investigation  and  notice  are  in 
accordance  with  sections  735(d)  and 
777(i)oftheAct. 


Dated:  )une  6,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-14837  Filed  6-11-02;  8:45  am] 

BILUNO  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-601] 

Top-of-the-Stove  Stainless  Steel 
Cooking  Ware  From  the  Republic  of 
Korea:  Final  Results  and  Rescission, 
In  Part,  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
Antidumping  Ehity  Administrative 
Review. 

SUMMARY:  On  February  6,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  top-of-the- 
stove  stainless  steel  cooking  ware 
(cookware)  from  the  Republic  of  Korea 
(Korea).  The  review  covers  twenty-six 
manufacturers  of  subject  merchandise 
and  the  period  January  1,  2000,  through 
December  31,  2000.  Based  on  oxir 
analysis  of  the  comments  received,  we 
have  made  changes  in  the  margin 
calculations.  Therefore,  the  final  results 
differ  from  the  preliminary  results.  The 
final  weighted-average  dimiping 
margins  for  the  reviewed  firms  are  listed 
below  in  the  section  entitled  "Final 
Results  of  the  Review." 

EFFECTIVE  DATE:  June  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Tom  Futtner.  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6320  or  482-3814. 
respectively. 

SUPPLEMENTARY  INFORMATION: 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (2001). 

Background 

On  February  6,  2002.  the  Department 
published  the  preliminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  cookware 
from  Korea.  See  Top-of-the-Stove 
Stainless  Steel  Cooking  Ware  from  the 
Republic  of  Korea:  Preliminary  Results 
and  Rescission,  in  Part,  of  Antidumping 
Duty  Administrative  Review,  67  FR  5563 
(February  6,  2002)  (Preliminary  Results). 
This  review  covers  twenty-six 
manufactiirers  of  subject  merchandise: 
Daelim  Trading  Co.,  Ltd.  (Daelim),  Dong 
Won  Metal  Co.,  Ltd.  (Dong  Won), 
Chefline  Corporation,  Sam  Yeung  Ind. 
Co.,  Ltd.,  Namyang  Kitchenflower  Co., 
Ltd.,  Kyung-Dong  Industrial  Co.,  Ltd., 
Ssang  Yong  Ind.  Co.,  Ltd.,  O.  Bok 
Stainless  Steel  Co.,  Ltd.,  Dong  Hwa 
Stainless  Steel  Co.,  Ltd.,  U  Shin  Co., 
Ltd.,  Hai  Dong  Stainless  Steel  Ind.  Co., 
Ltd.,  Han  11  Stainless  Steel  Ind.  Co., 
Ltd.,  Bae  Chin  Metal  Ind.  Co.,  East  One 
Co.,  Ltd.,  Charming  Art  Co.,  Ltd.,  Poong 
Kang  Ind.  Co.,  Ltd.,  Won  Jin  Ind.  Co., 
Ltd.,  Wonkwang  Inc.,  Sungjin 
International  Inc.,  Sae  Kwang 
Aluminiun  Co.,  Ltd.,  Hanil  Stainless 
Steel  Ind.  Co.,  Ltd.,  Seshin  Co.,  Ltd., 
Pionix  Corporation,  East  West  Trading 
Korea,  Ltd.,  Clad  Co.,  Ltd.,  and  B.Y. 
Enterprise,  Ltd.  The  period  of  review 
(POR)  is  January  1,  2000,  through 
December  31,  2000. 

We  invited  parties  to  comment  on  oiir 
Preliminary  Results  of  Review.  On 
March  8,  2002,  we  received  case  briefs 
from  the  Stainless  Steel  Cookware 
Conunittee  (the  petitioner),  Dong  Won, 
and  Daelim.  On  March  15,  2002,  we 
received  rebuttal  briefs  from  the 
petitioner,  Daelim  and  Dong  Won. 

(The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act). 
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Scope  of  Review 

The  merchandise  subject  to  this 
antidumping  order  is  cookware  from 
iCorea.  The  subject  merchandise  is  all 
tton-electric  cooking  ware  of  stainless 
rteel  which  may  have  one  or  more 
layers  of  aluminum,  copper  or  carbon 
rteel  for  more  even  heat  distribution. 
The  subject  merchandise  includes 
skillets,  frying  pans,  omelette  pans, 
saucepans,  double  boilers,  stock  pots, 
dutch  ovens,  casseroles,  steamers,  and 
other  stainless  steel  vessels,  all  for 
:ooking  on  stove  top  burners,  except  tea 
(cetties  and  fish  poachers.  Excluded 
from  the  scope  of  the  order  are  stainless 
steel  oven  ware  and  stainless  steel 
kitchen  ware.  The  subject  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7323.93.00  and  9604.00.00. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

The  Department  has  issued  several 
scope  clarifications  for  this  order.  The 
Department  found  that  certain  stainless 
steel  pasta  and  steamer  inserts  (63  FR 
41545,  August  4,  1998),  certain  stainless 
steel  eight-cup  coffee  percolators  (58  FR 
11209.  February  24, 1993),  and  certain 
stainless  steel  stock  pots  and  covers  are 
within  the  scope  of  the  order  (57  FR 
57420,  December  4,  1992).  Moreover,  as 
a  result  of  a  changed  circumstances 
review,  the  Department  revoked  the 
order  on  Korea  in  part  with  respect  to 
certain  stainless  steel  camping  ware  (1) 
made  of  single-ply  stainless  steel  having 
a  thickness  no  greater  than  6.0 
millimeters;  and  (2)  consisting  of  1.0, 
1.5,  and  2.0  quart  saucepans  without 
handles  and  with  lids  that  also  serve  as 
fry  pans  (62  FR  3662,  January  24,  1997). 

Partial  Rescission  of  Review 

In  our  Preliminary  Results,  we 
determined  that  the  following 
companies  made  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR:  Pionex 
Corporation,  Namyang  Kitchenflower 
Co.,  Ltd.,  Ssang  Yong  Ind.  Co.,  Ltd., 
Poong  Kang  Ind.  Co.,  Ltd.,  Sungjin 
International  Inc.,  Seshin  Co.,  Ltd.,  O. 
Bok  Stainless  Steel  Co.,  Ltd.,  Hai  Dong 
Stainless  Steel  Ind.  Co.,  Ltd.,  Bae  Chin 
Metal  Ind.  Co.,  and  Dong  Hwa  Stainless 
Steel  Co.,  Ltd.  See  Preliminary  Results, 
67  FR  at  5564.  Because  we  received  no 
comments  from  interested  parties  on  our 
preliminary  decision  to  rescind  the 
review  with  respect  to  the  above 
companies,  we  have  determined  that  no 
changes  to  our  decision  to  rescind  are 
warranted  for  purposes  of  these  final 
results.  Therefore,  we  are  rescinding 


this  review  with  respect  to  these 
manufactiu^rs/exporters. 

Facts  Available  (FA) 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that  the  use  of 
adverse  FA  is  warranted  for  14 
companies  for  these  final  results  of 
review. 

1.  Application  of  FA 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significanUy 
impedes  a  proceeding  under  the 
antidimiping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e),  facts  otherwise 
available  in  reaching  the  applicable 
determination.  In  this  review,  as 
described  in  detail  below,  the 
companies  referenced  below  failed  to 
provide  the  necessary  information  in  the 
form  and  manner  requested.  Thus, 
•pursuant  to  section  776(a)  of  the  Act, 
the  Department  is  required  to  apply, 
subject  to  section  782(d),  facts  otiierwise 
available. 

Section  782(d)  of  the  Act  provides 
that,  if  the  Department  determines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  the 
opportimity  to  remedy  or  explain  the 
deficiency.  If  that  person  submits 
further  iniormation  that  continues  to  be 
unsatisfactory,  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department  may,  subject  to 
section  782(e),  disregard  all  or  part  of 
the  original  and  subsequent  responses, 
as  appropriate. 

Piu-suant  to  section  782(e)  of  the  Act, 
notwithstanding  the  Department's 
determlhation  that  the  submitted 
information  is  "deficient"  under  section 
782(d)  of  the  Act,  the  Department  shall 
not  decline  to  consider  such 
information  if  all  of  the  following 
requirements  are  satisfied:  "(1)  The 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

The  Department  has  concluded  that, 
because  Chefline  Corporation,  Sam 


Yeimg  Ind.  Co.,  Ltd.,  Kyimg-Dong 
Industrial  Co.,  Ltd.,  II  Shin  Co.,  Ltd., 
Han  11  Stainless  Steel  Ind.  Co..  Ltd.,  East 
One  Co.,  Ltd.,  Charming  Art  Co.,  Ltd., 
Won  Jin  Ind.  Co.,  Ltd.,  Wonkwang  Inc., 
Sae  Kwang  Alumnium  Co.,  Ltd.,  Hanil 
Stainless  Steel  hid.  Co.,  Ltd.,  East  West 
Trading  Korea.  Ltd.,  Clad  Co.,  Ltd..  and 
R.Y.  Enterprise.  Ltd..  failed  to  respond 
to  the  Department's  questionnaire,  a 
determination  based  on  total  FA  is 
warranted  for  these  companies.  For  a 
detailed  discussion  of  this  analysis,  see 
Preliminary  Results,  67  FR  at  5565. 

2.  Section  of  FA 

In  selecting  from  among  the  facts 
otherwise  available,  section  77b(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g., 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53808.  53819-20 
(October  16. 1997).  In  the  Preliminary 
Results,  the  Department  determined  that 
because  the  14  manufacturers/exporters 
hsted  above,  wholly  failed  to  respond  to 
the  Department's  questionnaire,  they 
did  not  act  to  the  best  of  their  respective 
abilities,  and  therefore  an  adverse 
inference  is  warranted  in  applying  FA 
for  these  companies. 

For  the  final  results,  no  interested 
party  comments  were  submitted 
regarding  this  issue  and  we  continue  to 
find  that  the  failure  of  the  14 
manufacturers/exporters  listed  above  to 
respond  to  the  Department's 
questionnaire  in  this  review 
demonstrates  that  these  entities  failed  to 
cooperate  by  not  acting  to  the  best  of 
their  ability.  Thus,  consistent  with  the 
Department's  practice  in  cases  where  a 
respondent  fails  to  respond  to  the 
Department's  questionnaire,  hi  selecting 
FA  for  the  14  manufacturers/exporters 
listed  above,  an  adverse  inference  is 
warranted.  For  a  discussion  of  the 
application  of  an  adverse  inference  in 
this  case,  see  Preliminary  Results,  67  FR 
at  5564-5565. 

As  adverse  FA.  we  are  assigning  the 
highest  rate  determined  for  any 
respondent  in  any  segment  of  this 
proceeding.  This  rate  is  31.23  percent. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Stainless  Steel 
Cookware  from  Korea,  51  FR  42873 
(November  26,  1986).  For  a  discussion 
on  corroboration  of  the  31.23  percent 
FA  rate  and  for  a  general  discussion  of 
die  relevance  of  the  selected  FA  rate  for 
all  non-cooperating  respondents,  see 
Preliminary  Results,  67  FR  at  5565. 
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Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Issues  and  Decision  Memorandum 
(Decision  Memorandum)  from  Bernard 
T.  Carreau,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  June  6,  2002. 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  building.  In  addition, 
a  complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  the 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calciilations.  These 
changes  are  discussed,  where 
appropriate,  in  the  relevant  sections  of 
the  Decision  Memorandum. 

Daelim 

1.  We  included  indirect  selling 
expenses  in  the  calculation  of 
constructed  value.  See  Decision 
Memorandum  at  comment  1. 

2.  We  rounded  all  variable  cost  of 
manufactiiring  values  to  the  third 
decimal  point.  See  Decision 
Memorandum  at  comment  2. 

3.  In  accordance  with  section 
772(c)(1)(C)  of  the  Act,  we  added  to  the 
U.S.  price  the  amount  of  coimtervailing 
duty  imposed  on  the  subject 
merchandise  to  offset  an  export  subsidy. 
See  Calculation  Memorandum  for 
Daelim  for  the  Final  Results  of  the  2000 
Administrative  Review  (June  6,  2002). . 

Dong  Won 

1 .  We  recalculated  constructed  export 
price  profit.  'See  Decision  Memorandiun 
at  comment  4. 

2.  We  have  denied  Dong  Won's  duty 
drawback  claim.  See  Decision 
Memorandiun  at  comment  5. 

3.  In  accordance  with  section 
772(c)(1)(C)  of  the  Act,  we  added  to  the 
U.S.  Price  the  amount  of  countervailing 
duty  imposed  on  the  subject 
merchandise  to  offset  an  export  subsidy. 
See  Calculation  Memorandum  for  Dong 


Won  for  the  Final  Results  of  the  2000 
Administrative  Review  (Jime  6,  2002). 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  period  January  1 ,  2000, 
through  December  31,  2000: 


Manufacturer/exporter 


Dong  Won  Metal  Co.,  Ltd 

Daeiim  Trading  Co.,  Ltd  

Chefline  Corporation 

Sam  Yeung  Ind  Co.,  Ltd 

Kyung-Dong  Industrial  Co.,  Ltd  ... 

II  Shin  Co.,  Ltd  

Han  H  Stainless  Steel  Ind.  Co. 

Ltd  

East  One  Co.,  Ltd 

Charming  Art  Co.,  Ltd  

Won  Jin  Ind.  Co..  Ud  

Wonkv'ang  Inc 

Sae  Kwang  Aluminum  Co.,  Ltd  ... 
Hanil  Stanless  Steel  Ind.  Co.,  Ltd 

East  West  Trading  Korea  Ltd 

Clad  Co.,  Ltd  

B.Y.  Enterprise.  Ltd  


Margin 
(percent) 


1.68 
1.26 
31.23 
31.23 
31.23 
31.23 

31.23 
31.23 
31.23 
31.23 
31.23 
31.23 
31.23 
31.23 
31.23 
31.23 


Assessment 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  for  Daelim  and  Dong  Won 
importer-specific  assessment  rates  based 
on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for 
importer-specific  sales  to  the  total 
entered  value  of  the  same  sales.  For  the 
companies  for  whom  we  applied  FA,  we 
based  the  assessment  rate  on  the  facts 
available  margin  percentage.  Where  the 
importer-specific  assessment  rate  is 
above  de  minimis,  we  will  instruct 
Customs  to  assess  antidumping  duties 
on  that  importer's  entries  of  subject 
merchandise. 

Cash  Deposit  Requirements        ^ 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of  this 
administrative  review  for  all  shipments 
of  cookware  from  Korea  entered,  or 
vvithdrawn  from  warehouse,  for 
constmiption  on  or  after  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  ofihe  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review, 
except  if  the  rate  is  less  than  0.5  percent 
ad  valorem  and,  therefore,  de  minimis, 
no  cash  deposit  will  be  required;  (2)  for 
exporters  not  covered  in  this  review,  but 


covered  in  the  original  less-than-fair- 
value  (LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacttirer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  LTFV  investigation,  the  cash 
deposit  rate  will  be  8.10  percent,  the 
"all-others"  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failvue  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  .^O  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  retiun/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  77(1)  of  the 
Act. 

Dated:  June  6.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import  Administration 

Appendix — Issues  in  Decision 
Memorandum 

Comments  and  Responses: 

1.  Constructed  Value  (CV)  Calculation  for 
Daelim 

2.  Difference  in  Merchandise  (DIFMER) 
Percentages  for  Daelim 

3.  Dong  Won's  Model  Matching  Program 

4.  Ministerial  Error  in  Calculation  of  Dong 
Won's  Constructed  Export  Price  (CEP) 
Profit 
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I  i.  Duty  Drawback  Adjustment  for  Dong  Won 
( 1.  Dong  Won's  Cost  of  Production  (COP) 

WR  Doc.  02-14834  Filed  6-11-02;  8:45  am) 
BILUNG  CODE  3510-O8-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052902B] 

Permits;  Foreign  Fishing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  foreign 

fishing  application. 

summary:  NMFS  publishes  for  public 
review  and  comment  a  summary  of  a 
foreign  fishing  application  submitted 
under  provisions  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

DATES:  Comments  must  be  received  by 
June  26,  2002. 

ADDRESSES:  Send  comments  or  requests 
for  a  copy  of  the  appUcation  to  NMFS, 
Office  of  Sustainable  Fisheries, 
International  Fisheries  Division,  1315 
East-West  Highway,  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dickinson,  Office  of 
Sustainable  Fisheries,  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  Section 
204(d)  of  the  Magnuson-Stevens  Act  (16 
U.S.C.  1824(d))  provides,  among  other 
things,  that  the  Secretary  of  Commerce 
(Secretary)  may  issue  a  transshipment 
permit  which  authorizes  a  vessel  other 
than  a  vessel  of  the  United  States  to 
engage  in  fishing  consisting  solely  of 
transporting  fish  or  fish  products  at  sea 
from  a  point  within  the  U.S.  Exclusive 
Economic  Zone  (EEZ)  or,  with  the 
concurrence  of  a  state,  within  the 
boundaries  of  that  state  to  a  point 
outside  the  United  States.  NMFS  has 
received  an  application  requesting 
authorization  for  a  Mexican  vessel  to 
receive,  within  the  Pacific  waters  of  the 
U.S.  EEZ  south  of  38°  N.  lat.,  ti-ansfers 
of  live  tuna  from  a  U.S.  purse  seiner  for 
the  purpose  of  transporting  the  ttma 
alive  to  the  Mexican  EEZ. 

Section  204(d)(3)  of  the  Magnuson- 
Stevens  Act  provides,  among  other 
things,  that  an  application  may  not  be 
approved  until  die  Secretary  determines 
that  "no  owner  or  operator  of  a  vessel 
of  the  United  States  which  has  adequate 
capacity  to  perform  the  transportation 
or  which  the  application  is  submitted 


has  indicated  ...  an  interest  in 
performing  the  transportation  at  fair  and 
reasonable  rates."  NMFS  is  publishing 
this  notice  as  part  of  its  effort  to  make 
this  determination. 

Interested  U.S.  vessel  owners  and 
operators  may  obtain  a  copy  of  the 
complete  application  irom  NMFS  (see 
ADDRESSES). 

Dated:  June  4,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fis/ieries,  National  Marine  Fisheries  Service. 
[PR  Doc.  02-14773  Filed  6-11-02:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instruments  [if  any]. 
DATES:  Comments  must  be  submitted  on 
or  before  July  12.  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Lawrence  B.  Patent,  Division 
of  Trading  and  Markets,  U.S. 
Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW., 
Washington,  DC  20581,  (202)  418-5439; 
FAX:  (202)  418-5536;  e-mail: 
Ipatent@cftc.gov  and  refer  to  OMB 
Control  No.  3038-0021. 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Governing 
Bankruptcies  of  Commodity  Brokers 
(OMB  Conti-ol  No.  3038-0021).  This  is 
a  request  for  extension  of  a  currentiy 
approved  information  collection. 

Abstmct:  Regulations  Governing 
Bankruptcies  of  Commodity  Brokers, 
OMB  Control  No.  3038-0021— 
Extension. 

The  information  collected  ptusuant  to 
Part  190  of  the  Commission's 
regulations  under  the  Commodity 
Exchange  Act  (Act)  is  intended  to 
protect,  to  the  extent  possible,  the 
property  of  the  public  in  the  case  of  the 
banlcruptcy  of  a  commodity  brokers. 
These  rules  are  promulgated  pursuant  to 
the  Commission's  rulemaking  authority 


contained  in  sections  4a(a),  4i,  and  8a(5) 
of  the  Act,  7  U.S.C.  6a(l),  6i.  and  12a(5). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  CFTt's  regulations 
were  published  on  December  30, 1981. 
See  46  FR  63035  (Dec.  30, 1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  May  22,  2002  (67  FR 
35966). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  .05  hours  per  response. 

Respondents/Affected  Entities:  472. 

Estimated  number  of  responses: 
7,757. 

Estimated  total  annual  burden  on 
respondents:  378.25  hours. 

Frequency  of  collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Conti-ol  No.  3038-0021  in  any 
correspondence. 
Lawrence  B.  Patent,  Division  of  Trading 

and  Markets,  Commodity  Futures 

Trading  Commission,  1155  21st 

Sti-eet,  NW.,  Washington,  DC  20581, 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

CFTC,  725  17th  Sti^eet,  Washington. 

DC  20503. 

Dated:  lune  6,  2002. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  02-14703  Filed  6-11-02;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  cominent.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instruments  (if  any]. 
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DATES:  Comments  must  be  submitted  on 
orbeforejuly  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  E.  Payne,  Division  of  Economic 
Analysis,  U.S.  Commodity  Futiues 
Trading  Commission,  1155  21st  Street, 
NW,  Washington,  DC  20581.  (202)  418- 
5268;  FAX:  (202)  418-5527;  e-mail: 
jpayne@cftc.gov  and  refer  to  0MB 
Control  No.  3038-0015. 

SUPPLEMENTARY  INFORMATION: 

Title:  Copies  of  Crop  and  Market 
Information  Reports  (0MB  Control  No. 
3038-0015).  This  is  a  request  for 
extension  of  a  currently  approved 
information  collection. 

Abstract:  Copies  of  Crop  and  Market 
Information  Reports,  0MB  Control  No. 
3038-0015 — Extension. 

The  information  collected  piu-suant  to 
this  rule,  17  CFR  part  140,  is  in  the 
public  interest  and  is  necessary  for 
market  siuT^eillance.  These  rules  are 
promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  sections  4a(a),  4i,  and  8a(5) 
of  the  Commodity  Exchange  Act,  7 
U.S.C.  6a(l),  6i,  and  12a(5). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  the  CFTC's  regulations 
were  published  on  December  30, 1981. 
See  46  FR  63035  (Dec.  30, 1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  May  22,  2002  (67  FR 
35966). 

Burden  statement:  The  respondent 
biuden  for  this  collection  is  estimated  to 
average  .16  horns  per  response. 

Respondents/Affected  Entities:  30. 

Estimated  number  of  responses:  30. 

Estimated  total  annual  burden  on 
respondents:  5  hours. 

Frequency  of  collection:  On  occasion. 

Send  comments  regarding  the  binden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0015  in  any 
correspondence. 

Judith  E.  Payne,  Division  of  Economic 
Analysis,  Commodity  Futines  Trading 
Commission,  1155  21st  Street,  NW., 
Washington,  DC  20581 

and 

OfBce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
CFTC,  725  17th  Street,  Washington, 
■      DC  20503. 


Dated:  )une  6,  2002. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  02-14704  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Worldwide  TRICARE  Transitional 
Health  Care  Demonstration  Project 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  a  worldwide  TRICARE 
transitional  health  care  demonstration 
project. 

SUMMARY:  This  notice  is  to  advise 
interested  parties  of  a  demonstration 
project  in  which  the  Military  Health 
System  (MHS)  will  test  whether 
allowing  60  or  120  days  of  health  care 
eligibility  for  dependents  of  service 
members  who  are  involimtarily 
separated  from  the  armed  forces  is 
necessary,  cost-effective  and  beneficial 
to  the  Department  of  Defense  (DoD).  At 
the  end  of  this  Project,  DoD  will 
conduct  an  analysis  of  the  benefits  and 
costs  of  the  program  in  determining 
whether  transitional  health  care  benefits 
should  continue  to  be  an  entitlement  for 
these  dependents.  Information  and 
experience  gained  as  part  of  this 
demonstration  project  will  provide  the 
foundation  for  longer-term  solutions  in 
health  care  policy  development  and 
promulgation.  This  demonstration 
project  is  being  conducted  under  the 
authority  of  10  U.S.C.  1092. 
EFFECTIVE  DATE:  This  demonstration 
project  applies  to  all  covered  health  care 
services  provided  to  dependents  of 
service  members  who  are  involuntarily 
separated  from  the  armed  forces  on  or 
after  January  1,  2002.  The  DoD  will 
implement  the  Demonstration  upon  the 
announcement  of  this  notice  and  it  will 
be  in  effect  for  2  years  or  imtil  rescinded 
by  another  authority.  In  view  of  the 
demobilization  of  over  73,000  reservists 
and  national  guardsmen  called  to  active 
duty  in  support  of  deployment  to 
conduct  operational  missions  under 
Operation  Endining  Freedom  and  Noble 
Eagle,  DoD  is  waiving  the  regulation  (32 
CFR  199.1(o))  requiring  at  least  30  days 
notice  of  a  demonstration  project  prior 
to  its  effective  date.  Waiver  of  the  notice 
period  is  deemed  necessary  to  avoid 
delay  jn  implementing  program  changes 
to  address  obstacles  faced  by 
dependents  of  involimtarily  separated 
service  members,  reservists  and  national 
guardsmen  from  the  onset  of  the  call  to 
active  duty. 


FOR  FURTHER  INFORMATION  CONTACT:  LTC 
Pradeep  G.  Gidwani,  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs,  TRICARE  Management 
Activity,  (703)  681-3636. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  December  28,  2001,  NDAA  02, 
Pub.  L.  107-107  Subsection  736  (d) 
eliminated  transitional  health  care 
eligibility  for  dependents  of  service 
members  who  are  involimtarily 
separated  imder  honorable  conditions  or 
who  are  separated  sifter  being  called  to 
or  retained  on  active  duty  in  support  of 
a  contingency  operation.  Section  1145 
of  Title  10  entitles  active  duty  members 
departing  imder  such  conditions  to  a 
period  of  transitional  health  care 
coverage  but  does  not  extend  coverage 
for  their  dependents.  Previously, 
dependents  of  separated  service 
members  supporting  contingency 
operations  were  entitled  up  to  30  days 
of  transitional  care  and  dependents  of 
involimtarily  separated  service  members 
were  entitled  to  60  days  of  transitional 
coverage  if  the  member  had  been  on 
active  duty  less  than  six  years  or  120 
days  of  transitional  coverage  if  the 
member  had  been  on  active  duty  for  six 
years  or  more. 

The  DoD  expects  most  of  these 
separated  service  members  and  their 
dependents  to  acquire  other  health 
insurance  (OHI).  Dependents  and 
departing  service  members  could  face 
undue  financial  hardships  during  this 
transition.  Accordingly,  the  Secretary  of 
Defense  is  authorizing  a  demonstration 
project  (under  Title  10  U.S.C.  1092)  for 
the  Department  to  cover  the  cost  of 
transitional  health  care  for  the 
dependents  of  these  separated  service 
members  effective  January  1,  2002. 

The  Demonstration  applies  to  the 
dependents  of  the  following  members  of 
the  armed  forces: 

A.  A  member  who  is  involuntarily 
separated  from  active  duty. 

B.  A  member  of  a  reserve  component 
who  is  separated  from  active  duty  to 
which  called  or  ordered  in  support  of  a 
contingency  operation  if  the  active  duty 
is  for  a  period  of  more  than  30  days. 

C.  a  member  who  is  separated  from 
active  duty  for  which  the  member  is 
involuntarily  retained  under  10  U.S.C. 
12305,  in  support  of  a  contingency 
operation. 

D.  A  member  who  is  separated  fit)m 
active  duty  pursuant  to  a  voluntary 
agreement  of  the  member  to  remain  on 
active  duty  for  a  period  of  less  than  one 
year  in  support  of  a  contingency 
mission. 

The  health  care  available  under  this 
Demonstration  shall  be  as  follows: 
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A.  An  eligible  member's  dependents 
who  would  otherwise  be  eligible  to 
receive  health  care  in  a  military 
treatment  facility  under  10  U.S.C. 
1072(a)(2)  if  the  eligible  member  was 
still  on  active  duty  will  remain  eligible 
for  such  health  care  in  the  same  manner 
from  a  military  treatment  facility  during 
the  applicable  period  of  eligibility  listed 
below. 

B.  An  eligible  member's  dependents 
who  would  otherwise  be  eligible  to 
receive  health  care  from  civilian 
facilities  or  providers  under  10  U.S.C. 
1079(a)  if  the  eligible  member  was  still 
on  active  duty  will  remain  eligible  for 
such  health  care  from  civilian  facilities 
or  providers  under  the  same  rates  and 
conditions  during  the  applicable  period 
of  eligibility  listed  below. 

The  period  of  eligibility  for 
dependents  under  this  Demonstration, 
beginning  on  the  date  on  which  the 
member  is  separated,  is  as  follows: 

A.  For  members  separated  with  less 
than  six  years  of  active  service,  60  days. 

B.  For  members  separated  with  six  or 
more  years  of  active  service,  120  days. 

The  demonstration  project  is  designed 
to  test  an  approach  for  addressing  the 
potential  inequity  where  departing 
service  member  health  care  eligibility  is 
intact  but  not  comparable  eligibility  for 
their  dependents.  The  Department's 
effective  response  to  potential 
disruption  or  loss  of  access  to  medical 
care  for  dependents  requires  careful 
review  of  operational  and 
administrative  mechanisms  that  can 
ease  this  hardship  during  the  transition 
from  active  duty  to  civilian  status.  The 
demonstration  of  covering  dependents 
of  separating  service  members  is 
proposed  for  the  purpose  of: 

A.  Assessing  the  facility  for  the  MHS 
to  provide  extended  health  care 
coverage  for  dependents, 

B.  Determining  whether  the  60  or  120 
days  of  health  care  eligibility  for 
dependents  is  cost-effective,  necessary, 
and  beneficial  to  DoD. 

C.  Minimizing  the  uncertainty 
associated  with  the  transition  of 
separating  members  to  civilian  status. 

D.  Identifying  any  extraordinary  out- 
of-pocket  expenses  for  dependents. 

{  E.  Identifying  potential  problems 
Associated  with  the  transition  process  in 
regards  to  impaired  access,  beneficiary 
satisfaction,  and  adequacy  of  providers. 

The  military  departments  and  Coast 
Guard  will  identify  beneficiaries  eligible 
for  this  demonstration  program. 
Eligibility  information  will  be 
transmitted  by  the  military  departments 
and  the  Coast  Guard  to  the  Defense 
Manpower  Data  Center  that  will 
establish  and  maintain  beneficiary 
eligibility  data  as  the  Defense 


Enrollment  and  Eligibility  Record 
System  (DEERS).  TRICARE  Management 
Activity  (TMA)  will  notify  the  managed 
care  support  care  contractors  of  this 
change.  DoD's  objective  is  to  achieve  a 
level  of  participation  sufficient  to  test 
new  strategies  and  will  conduct  this, 
demonstration  worldwide. 
Demonstration  participants  will  include 
dependents  of  separated  service 
members  who  remain  eligible  for 
TRICARE  under  DoD's  transitional 
health  care  program.  Demonstration 
participants  are  eligible  for  enrollment 
in  TRICARE  Prime. 

This  support  is  an  important  element 
in  the  welfare  of  service  members  and 
their  dependents  called  to  a  significant 
and  immediate  change  in  life 
circumstances.  It  will  prevent  undue 
financial  hardships  for  departing  service 
members  and  their  families  during 
transition  from  military  to  civilian  life. 
Information  and  experience  gained  as 
part  of  this  demonstration  will  provide 
the  foundation  for  longer-term  solutions 
in  the  event  of  future  reserve  activation 
or  an  increase  in  military  forces. 

B.  Description  of  Demonstration  Pro|ect 

(1)  Location  of  Project:  The  number  of 
service  members  routinely  separated 
from  active  duty  coupled  with  the 
demobilization  of  over  73,000  reservists 
and  national  guardsmen  in  support  of 
Enduring  Freedom  and  Noble  Eagle  will 
result  in  the  demand  for  transitional 
health  care  services  in  many 
geographical  dreas  in  CONUS  and 
overseas.  Therefore,  to  achieve  a  level  of 
participation  sufficient  to  test  new 
strategies,  this  demonstration  will  occur 
nationwide. 

(2)  Project  Components:  The 
Demonstration  will  cover  all  health  care 
services  rendered  to  eligible 
beneficiaries  beginning  January  1,  2002. 

Dated:  June  6,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-14708  Filed  6-11-02;  8:45  am] 
BILUNQ  COOE  8001-08-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  intelligence  Agency,  Advisory 
Board,  Standing  Committee  of 
Emerging  Chemical  and  Biological 
Technology  Advisory  Committee  of 
Experts  Close  Panel  Meeting 

AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  92-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Advisory  Board,  Standing  Committee  on 
Emerging  Chemical  and  Biological 
Technology  Advisory  Committee  of 
Experts  was  held  as  follows: 
DATES:  5  &  6  June  2002  (0800am- 
1700pm). 

ADDRESSES:  Washington,  DC  20009. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  A.  McNulty,  Dfrector,  DL\ 
Advisory  Board.  Standing  Committee  on 
Emerging  Chemical  and  Biological 
Technology  Advisory  Committee  of 
Experts.  Washington,  DC  20340-1328. 
(202)  231-3507. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  was  devoted  to  the  discussion 
of  cleissified  information  as  defined  in 
Section  552b(c)(I).  Title  5  of  the  United 
States  Code,  and  therefore.was  closed  to 
the  public.  The  Board  received  briefings 
on  and  discussed  several  current  critical 
intelligence  issues  and  advised  the 
Director,  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  June  6,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-14705  Filed  6-11-02:  8:45  am) 
MLUNO  COOE  5001-IW-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  B-52  Re-Engining 
will  meet  in  closed  session  on  June  25, 
2002,  at  the  Institute  for  Defense 
Analysis.  4850  Mark  Center  Drive. 
Alexandria,  VA.  This  Task  Force  will 
review  and  advise  on  key  aspects  of  the 
policy  and  technology  issues  associated 
with  re-engining  the  USAF  B-52  fleet. 
The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  the  Department's 
policy  and  technology  associated  with 
re-engining  the  B-52  fleet.  Re-engining 
has  been  undertaken  for  several 
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weapons  systems  in  the  recent  past,  to 
include  the  KC-135  tanker  fleet,  and 
currently,  the  RC-135  fleet.  Given  the 
projected  retention  of  the  B-52  for 
several  decades  into  the  future,  the  Task 
Force  will  examine  and  assess  the 
operational  and  supportability  of  B-52 
re-engining  from  the  perspectives  of: 
Effective  operational  weapons  system 
employment,  to  include  tanker 
demands;  efficient  ground  and  flight 
operations,  to  include  fuel  consumption 
factors;  engine  reliability  and  systems 
performance;  technical  and 
supportability  risks  of  remaining  with 
the  TF-33  engine  for  futvire  decades; 
streamlined  support  concepts  from  a 
best  value  viewpoint,  to  include  total 
contractor  support  options; 
implementation  issues,  to  include 
conventional  as  well  as  innovative 
acquisition  and  financing  options; 
contracting  and  legal  considerations — to 
include  termination  issues;  and 
aSordability  of  re-engining  as  compared 
to  life  extension  concepts. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  pubUc. 

Dated:  June  6,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  02-14706  Filed  6-11-02;  8:45  am] 
BIUINGCOOE  SOO1-0e-M 


DEPARTMENT  OF  DEFENSE 

DefMitment  of  the  Air  Force 

Acceptance  of  Group  Application 
Under  Public  Law  95-202  and 
Department  of  Defense  Directive 
(DoDD)  1000.20  "Unifonned  Aviation 
Industry  Contract  Technical 
Specialists  Assigned  to  Extended  Duty 
at  Ladd  Field,  AK,  To  Test  Army  Air 
Force  Airplanes  as  Part  of  the  Cold 
Weather  Test  Detachment  From 
February  1, 1942,  Through  February 
22, 1944" 

Under  the  provisions  of  Section  401, 
Public  Law  95-202  and  DoD  Directive 
1000.20,  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  application  on  behalf  of 
the  group  known  as:  "Uniformed 
Aviation  Industry  Contract  Technical 
Specialists  Assigned  to  Extended  Duty 
at  Ladd  Field,  Alaska,  to  Test  Army  Air 
Force  Airplanes  as  Part  of  the  Cold 


Weather  Test  Detachment  from  February 
1,  1942,  through  February  22,  1944." 
Persons  with  information  or 
documentation  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  should  be  considered  active 
military  service  to  the  Armed  Forced  of 
the  United  States  are  encouraged  to 
submit  such  information  or 
documentation  within  60  days  to  the 
DoD  Civilian/Military  Service  Review 
Board,  1535  Command  Drive,  EE-Wing, 
3rd  Floor,  Andrews  AFB,  MD  20762- 
7002.  Copies  of  docvmients  or  other 
materials  submitted  cannot  be  returned. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-14725  Filed  6-11-02;  8:45  am] 

BILLING  CODE  S001-05-P 


DEPARTMENT  OF  DEFENSE 
Department  of  ttte  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACnON:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  PBA  Study 
Panel  Chairs.  The  study  results  also  will 
be  briefed  to  the  Chief  of  Staff  of  the  Air 
Force  (CSAF)  during  this  period.  Much 
of  the  discussion  and  work  will  be 
carried  on  at  the  Top  Secret  and  SCI 
levels,  and  the  studies  will  also  be 
discussing  substantial  amounts  of 
contractor-proprietary  information.  The 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b  of  Title  5, 
use,  specifically  subparagraphs  (c)(1) 
and  (4)  thereof. 
DATES:  17-28  Jime  2002. 
ADDRESSES:  The  Arnold  and  Mabel 
Beckman  Center,  Irvine,  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Air  Force  Scientific  Advisory  Board 
Secretariat  at  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-14726  Filed  6-11-02;  8:45  am] 
BILUNG  CODE  S001-05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 


SUMMARY:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a).  as  amended. 

The  alteration  consists  of  adding  a 
new  category  of  individuals  covered,  a 
new  category  of  records,  and  a  new 
purpose  for  the  information  being 
collected  on  the  Vietnam  War  Era 
Service  Survey  Questionnaire. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  July 
12,  2002  unless  comments  are  received- 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  May  14,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB)- 
pursuant  to  paragraph  4c  of  Appendix  I 
to  0MB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  June  6.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A087(>-5    DAMN 

SYSTEM  NAME: 

Army  History  Files  (February  22, 
1993,  58  FR  10002). 

CHANGES: 


categories  of  individuals  covered  by  the 
system: 

Add  to  entry  ";  and  individuals  who 
respond  to  the  Army's  Vietnam  War  Era 
Service  Survey  Questionnaire." 
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Categories  of  records  in  the  system: 

Add  to  entry  "Questionnaires  and 
^sociated  historical  items  received  by 
the  U.S.  Army  Military  History  Institute 
under  its  Veteran  Suirvey  Program. 
Associated  historical  items  may  include, 
but  not  limited  to,  audio  tapes,  books, 
camp/imit  newspapers,  diaries, 
documents,  films,  memoirs,  and 
artifacts." 


AUTHORrfY  for  MAINTENANCE  OF  THE  SYSTEM: 

Delete  and  replace  with  "10  U.S.C. 
3013,  Secretary  of  the  Army;  Army 
Regulation  870-5,  Military  History: 
Responsibilities,  Policies  and 
Procedures;  and  16  U.S.C.  470,  National 
Historic  Preservation  Act." 

MIRPOSE(S): 

1 1  Add  a  new  paragraph  "Vietnam  Wsir 
Era  Service  Survey  Questiormaires  will 
be  used  to  dociunent  recollections  and 
opinions  of  veterans  for  historical 
studies  of  the  U.S.  Army." 


A0870-5    DAMN 
SYSTEM  NAME: 

Army  History  Files. 

SYSTEM  LOCATION: 

U.S.  Army  Center  of  Military  History, 
Headquarters,  Department  of  the  Army, 
Washington,  DC  20310-0200. 

Decentralized  segments  exist  at 
historical  offices  at  Headquarters, 
Department  of  the  Army  and  field 
operating  agencies,  major  commands, 
and  the  U.S.  Army  Military  Historical 
Research  Collection,  Carlisle  Barracks, 
PA  17013-5000;  U.S.  Army  Center  of 
Military  History,  103  3rd  Street,  Fort 
McNair  Washington,  DC  20318-5058; 
U.S.  Army  Military  History  Institute,  22 
Ashbum  Drive,  Carlisle.  PA  17013- 
5008.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  and  civilian  personnel 
associated  with  the  Army;  individuals 
who  offer  historically  significant  items 
or  gifts  of  money  to  the  Army  Museum 
System;  and  individuals  who  respond  to 
the  Army's  Vietnam  War  Era  Service 
Survey  Questionnaire. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographical  resumes  and  personal 
working  files  of  U.S.  Army  personnel; 
personal  papers  donated  by  individuals 
for  historical  research;  photographs  of 
Army  personages;  requests  for  historical 
documents  regarding  U.S.  Army 
activities  and  responses  thereto;  copy  of 


donor's  proffer  of  gift  agreement  and 
correspondence  with  donor  regarding 
status  and/or  location  of  donation(s). 

Questionnaires  and  associated 
historical  items  received  by  the  U.S. 
Army  Military  History  Institute  under 
its  Veteran  Survey  Program.  Associated 
historical  items  may  include,  but  not 
limited  to,  audio  tapes,  books,  camp/ 
unit  newspapers,  diaries,  dociunents, 
films,  memoirs,  and  artifacts. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  870-5,  Military 
History:  Responsibilities,  Policies  and 
Procedures;  and  16  U.S.C.  470,  National 
Historic  Preservation  Act. 

PURPOSE(S): 

To  provide  a  record  of  donations  and 
contributions  of  historical  property  to 
U.S.  Army  Museums  and  historical 
holdings;  to  enable  Army  museums  and 
historical  holdings  to  provide  upon 
request  by  the  donor  or  donor's  heirs, 
information  concerning  the  status/ 
location  of  his/her  donation;  to  enable 
the  Army  to  establish  title  to  the 
property. 

Vietnam  War  Era  Service  Survey 
Questionnaires  will  be  used  to 
document  recollections  and  opinions  of 
veterans  for  historical  studies  of  the  U.S. 
Army. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  from  this  system  may  be 
disclosed  to  a  municipal  corporation,  a 
soldier's  monument  association,  a  State 
museum,  an  incorporated  museum  or 
exhibition  operated  and  maintained  for 
educational  purposes  only,  a  post  of  the 
Veterans  of  Foreign  Wars  or  the 
American  Legion,  or  other  Federal 
museums  upon  donation  or  transfer  of 
the  historical  property  to  one  of  those 
organizations. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders, 
photographs,  and  on  electronic  media. 
Artifacts  will  be  stored  in  a  seciu«  area. 


retrievabiuty: 
By  individual's  name. 

safeguards: 

Records  are  maintained  in  secured 
areas  accessible  only  to  persons  having 
need  therefore  in  the  performance  of 
official  duties. 

retention  and  disposal: 

Permanent.  Some  historical  material 
and  photographs  are  retired  to  the 
Washington  National  Records  Center 
when  no  longer  needed;  other  such     • 
material  is  transferred  to  the  Military 
History  Research  Collection  at  Carlisle 
Barracks,  PA  for  preservation.  Inquiries 
about  historical  events  or  persons,  and 
responses  thereto,  are  destroyed  when 
no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  U.S.  Army  Center  of  Military 
History,  103  3rd  Street,  Fort  McNair, 
Washington,  DC  20318-5058. 

Assistant  Director,  Historical  and 
Educational  Services  Division,  U.S. 
Army  Military  History  Institute,  22 
Ashbum  Drive,  Carlisle  Barracks,  PA 
17013-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  vwitten  inquiries  to  the  U.S. 
Army  Center  of  Military  History,  103 
3rd  Street,  Fort  McNair,  Washington,  DC 
20318-5058. 

Individual  should  provide  their  full 
name,  address  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written   * 
inquiries  to  the  U.S.  Army  Center  of 
Military  History,  103  3rd  Street,  Fort 
McNair  Washington,  DC  20318-5058. 

Individual  should  provide  their  full 
name,  address  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his/her  Army 
record,  official  Army  documents,  public 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  02-14709  Filed  6-11-02;  8:45  am] 
BILUNO  COOe  5001 -oe-p 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 

ACTION:  Notice  to  Delete  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Army 
is  deleting  a  system  of  records  notice 
from  its  existing  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  July 
12,  2002  imless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  June  6.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0360  SAPA 
SYSTEM  NAME: 

Media  Contact  Files  (February  22. 
1993,  58  FR  10002). 

REASON: 

The  Department  of  the  Army  no 
longer  has  a  requirement  to  maintain 
this  information;  therefore,  the  system 
of  records  is  being  deleted. 
[FR  Doc.  02-14710  Filed  6-11-02;  8:45  am] 
BILUNGCOOe  sooi-oe-p 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Notice  of  Availabiiity  of  Government* 
Owned  Inventions;  Avaiiable  for 
Licensing 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  domestic  and  foreign  licensing  by 
the  Department  of  the  Navy. 

The  following  patents  are  available  for 
licensing: 

U.S.  Patent  No.  6,018,502:  LONG  LIFE 
COAXIAL  SPARKER  FOR 
UNDERWATER  SOUND  SOURCE.//U.S. 
Patent  No.  6,032.567:  SURF  ZONE 
MINE  CLEARANCE.//U.S.  Patent  No. 
6,037,031:  FLOTATION  SEAWAY.// 
U.S.  Patent  No.  6,039,193: 
INTEGRATED  AND  AUTOMATED 
CONTROL  OF  A  CRANE'S  RIDER 
BLOCK  TAGLINE  SYSTEM.//U.S. 
Patent  No.  6,039,445:  AFOCAL  WATER- 
AIR  LENS  WITH  GREATLY  REDUCED 
LATERAL  COLOR  ABERRATION.//U.S. 
Patent  No.  6.052,485:  FRACTAL 
FEATURES  USED  WITH  NEAREST 
NEIGHBOR  CLUSTERING  FOR 
IDENTIFYING  CLUTTER  IN  SONAR 
IMAGES.//U.S.  Patent  No.  6,058,071: 
MAGNETO-INDUCTIVE  SUBMARINE 
COMMUNICATIONS  SYSTEM  AND 
BUOY.//U.S.  Patent  No.  6,065,186: 
FORCE  LIMITING  TAPERED  SHEAR 
STOP.//U.S.  Patent  No.  6,065,896: 
LEVER  DEVICE  WITH  SUPPORT  AND 
LATCH.//U.S.  Pateht  No.  6,082.266: 
AIR-CUSHION  AND  ACCURATE  MINE 
LAYING  AND  MAPPING  SYSTEM.// 
U.S.  Patent  No.  6,082,675:  STANDOFF 
DELIVERED  SONOBUOY.//U.S.  Patent 
No.  6.093,069:  LOW  WATCH  CIRCLE 
BUOY  SYSTEM.//U.S.  Patent  No. 
6.096.085:  COMPUTER-READABLE 
SOFTWARE  AND  COMPUTER- 
IMPLEMENTED  METHOD  FOR 
PERFORMING  AN  INTEGRATED 
SONAR  SIMULATION.//U.S.  Patent  No. 
6.097.849:  AUTOMATED  IMAGE 
ENHANCEMENT  FOR  LASER  LINE 
SCAN  DATA.//U.S.  Patent  No. 
6.108.457:  BACKGROUND 
EQUALIZATION  FOR  LASER  LINE 
SCAN  DATA.//U.S.  Patent  No. 
6.108.454:  LINE  CONTRAST 
DIFFERENCE  EFFECT  CORRECTION 
FOR  LASER  LINE  SCAN  DATA  .//U.S. 
Patent  No.  6.112,668:  MAGNETO- 
INDUCnVELY  CONTROLLED 
LIMPET.//U.S.  Patent  No.  6.120.530: 
PASSIVE  THERMAL  CAPACITOR  FOR 
COLD  WATER  DIVING  GARMENTS.// 


U.S.  Patent  No.  6.130.642:  METHOD 
AND  SYSTEM  TO  IMPROVE  GPS 
NAVIGATION.//U.S.  Patent  No. 
6.145.441:  FRANGIBLE  PAYLOAD- 
DISPENSING  PROJECTILE.//U.S.  Patent 
No.  6.147,636:  SYNTHETIC  APERTURE 
PROCESSING  FOR  DIFFUSION- 
EQUATION-BASED  TARGET 
DETECTION.//U.S.  Patent  No. 
6.152.010:  WIDE-AREA  SLURRY  MINE 
CLEARANCE.//U.S.  Patent  No. 
6,151,882:  TURBOFAN  ENGINE 
CONSTRUCTION.//U.S.  Patent  No. 
6.155.190:  AIR  CUSHION  DRY  DOCK 
TRANSPORT  SYSTEM.//U.S.  Patent 
No.  6.158.859:  WINDOW  HAVING 
ASPHERIC.  AFOCAL  LENS  SYSTEM 
PROVIDING  UNIT  MAGNIFICATION 
BETWEEN  AIR  AND  WATER.//U.S. 
Patent  No.  6,164,229:  AIR  BEARING 
PONTOON  SYSTEM  FOR  SHIPPING 
CONTAINERS.//U.S.  Patent  No. 
6,181,644:  DIVER  MASK 
UNDERWATER  IMAGING  SYSTEM.// 
U.S.  Patent  No.  6.182.553:  BOAT 
DEPLOYED  EXPLOSIVE  NET 
ASSEMBLY.//U.S.  Patent  No.  6.205,903: 
RELL\BLE  AND  EFFECTIVE  LINE 
CHARGE  SYSTEM.//U.S.  Patent  No. 
6.216.599:  GROUND  EFFECT 
TRANSPORT  SYSTEM.//U.S.  Patent 
No.  6,220.168:  UNDERWATER 
INTELLIGENCE  GATHERING  WEAPON 
SYSTEM.//U.S.  Patent  No.  6.222.794: 
UNDERWATER  NOISE  GENERATOR 
ACTUATED  BY  MAGNETO- 
INDUCTIVE/ ACOUSTIC  SIGNALS.// 
U.S.  Patent  No.  6.222.928:  UNIVERSAL 
IMPEDANCE  MATCHER  FOR  A 
MICROPHONE-TO-RADIO 
CONNECTION.//U.S.  Patent  No. 
6.223.659:  LINE  STORAGE  DEVICE 
FOR  PREVENTING  LINE 
ENTANGLEMENT.//U.S.  Patent  No. 
6.223.674:  GENTILE  PERFORMANCE 
WEDGE  (GPW)  SHOCK  MITIGATION 
PLANNING  BOAT  HULL.//U.S.  Patent 
No.  6,227.095:  INSENSITIVE 
MUNITION  BOOSTER  SEAL.//U.S. 
Patent  No.  6,230,629:  RAPID  IGNITION 
INFRARED  DECOY  FOR  ANTI-SHIP 
MISSILE.//U.S.  Patent  No.  6,233,376: 
EMBEDDED  FIBER  OPTIC  CIRCUIT 
BOARDS  AND  INTEGRATED 
CIRCUITS.//U.S.  Patent  No.  6,235,148: 
CHEMILUMINESCENT  PHOTO- 
CURABLE  ADHESIVE  CURING  AND 
BONDING  SYSTEM.//U.S.  Patent  No. 
6.247.410:  HIGH-OUTPUT 
INSENSITIVE  MUNITION 
DETONATING  CORD.//U.S.  Patent  No. 
6,253.450:  LINE  CHARGE 
FABRICATION  AND  PROCEDURES.// 
U.S.  Patent  No.  6.253.679:  MAGNETO- 
INDUCTIVE  ON-COMMAND  FUZE 
AND  FIRING  DEVICE.//U.S.  Patent  No. 
6.254.445:  INFLATABLE  CHEMICAL 
FOAM  INJECTED  BUOY.//U.S.  Patent 
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"do.  6.255.980:  RADAR- ACOUSTIC 
HYBRID  DETECTION  SYSTEM  FOR    ■ 
RAPID  DETECTION  AND 
CLASSIFICATION  OF  SUBMERGED 
STATIONARY  ARTICLES.//U.S.  Patent 
No.  6.259.653:  PORTABLE 
ENCAPSULATED  UNDERWATER 
ULTRASONIC  CLEANER.//U.S.  Patent 
No.  6.264.543:  MEAT  TENDERIZATION 
AND  STERILIZATION  USING  AXIAL 
PLANER  SHOCKWAVES.//U.S.  Patent 
No.  6.293.202:  PRECISION  AIRBORNE 
DEPLOYED  GPS  GUIDED  STANDOFF 
TORPEDO.// 

ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to 
Coastal  Systems  Station,  Dahlgren 
Division,  NSWC,  6703  W.  Hwy  98,  Code 
XPOlL,  Panama  City,  FL  32407-7001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harvey  A.  Gilbert,  Coimsel.  Coastal 
Systems  Station,  6703  W.  Hwy  98,  Code 
XPOIL,  Panama  City,  FL  32407-7001, 
telephone  (850)  234-4646. 

Authority:  35  U.S.C.  207,  37  CFR  Fart  404. 

Dated:  May  22.  2002. 
R.E.  Vincent  II. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  02-14714  Filed  6-11-02;  8:45  am] 
SLUNG  CODE  3S10-^F-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 

ACTION:  Notice  to  delete  a  records 
system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  delete  a  system  of  records 
notice  from  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  deletion  will  be  effective  on 
July  12,  2002  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch.  Chief  of  Naval 
Operations,  DNSlO,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 


Federal  Register  and  are  available  from 
the  address  above. 

These  deletions  are  not  within  the 
purview  of  subsection,  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  report. 

Dated:  June  6,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N1 2950-5 

SYSTEM  name: 

Navy  Civilian  Personnel  Data  System 
(NCPDS)  (February  22. 1993.  58  FR 
10827). 

*  Reason:  This  information  is 
maintained  in  the  Defense  Civilian 
Personnel  Data  System  (DCPDS).  which 
is  covered  by  existing  government-wide 
Privacy  Act  systems  of  records  notices. 

[FR  Doc.  02-14711  Filed  6-11-02;  8:45  am] 

BIUJNG  CODE  5001-Oa-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader.  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  vdth  the  Act 
(44  U.S.C.  Chapter  3507(j)).  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  July  12.  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
August  12.  2002. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget;  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F.Jjee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  informatioij;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  ED  invites  pubUc 
comment.  The  Department  of  Education 
is  especially  interested  in  public 
comment  addressing  the  following 
issues:  (1)  Is  this  collection  necessary  to 
the  proper  functions  of  the  Department; 
(2)  will  this  information  be  processed 
and  used  in  a  timely  maimer;  (3)  is  the 
estimate  of  burden  accurate;  (4)  how 
might  the  Department  enhance  the 
quahty.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  June  5,  2002. 

Jolui  D.  Tressler. 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Elementary  and  Secondary 
Education 

Type  of  Review.  New. 

Title:  Native  Hawaiian  Education 
Council. 

Abstract:  The  No  Child  Left  Behind 
Act  of  2001  authorized  the  Secretary  of 
Education  to  establish  a  Native 
Hawaiian  Education  Council  to  help 
coordinate  the  educational  and  related 
services  available  to  Native  Hawaiians. 
The  legislation  states  that  the  Education 
Council  may  consist  of  no  more  than  21 
members,  unless  otherwise  determined 
by  a  majority  of  the  Council. 
Furthermore,  at  least  10  members  of  the 
Education  Council  must  be  Native 
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Hawaiian  service  providers  and  10 
members  must  be  Native  Hawaiians  or 
Native  Hawaiian  education  consumers. 
In  addition,  membership  must  include  a 
representative  of  the  State  of  Hawaii 
Office  of  Hawaiian  Affairs. 

Additional  Information:  The 
Department  is  requesting  OMB  approval 
for  this  emergency  collection,  the  Native 
Hawaiian  Education  Council  by  July  12, 
2002.  This  request  is  based  upon  the 
statutory  requirement  that  all  funds 
must  be  allocated  by  September  30, 
2002. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Not-for-profit 
institutions;  Businesses  or  other  for- 
profit. 

Reporting  and  Recordkeeping  Hour 
Burden 

Responses:  100. 
Burden  Hours:  200. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2061.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  via  her  Internet 
address  Kathy.Axt@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-14720  Filed  6-11-02;  8:45  am] 
MLUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OIMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  12, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Acting  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F.JLee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  pipcess 
■would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  June  5.  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Impact  Aid  Discretionary 
Construction  Grant  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Houj^ 
Burden: 

Responses:  438. 
Burden  Hours:  1,454. 

Abstract:  ED  will  use  the  information 
collected  through  this  application  to 
award  grants  to  local  educational 
agencies  that  receive  Impact  Aid.  The 


information  will  also  be  used  to 
describe  to  the  Congress  and  the  public 
how  these  grants  are  being  used. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2047.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  Internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-14719  Filed  6-11-02;  8:45  am] 

SailNG  CODE  4000-01-P 


DEPARTIMENT  OF  ENERGY 

Environmentai  Management  Site- 
Specific  Advisory  Board,  Hanford 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meeting  be  aimounced  in 
the  Federal  Register. 
DATES:  Wednesday,  Jidy  10,  2002,  9 
a.m.-5  p.m.;  Thursday,  July  11,  2002, 
8:30  a.m.-4  p.m. 

ADDRESSES:  Red  Lion  Hotel/Hanford 
House,  802  George  Washington  Way, 
Richland,  WA  (509)  946-7611. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure,  Public  Involvement  Program 


Federal  Register/ Vol.  67,  No.  113 /Wednesday,  June  12,  2002 /Notices 


40285 


Manager,  Department  of  Energy 

Richland  Operations  Office,  P.O.  Box 

550  {A7-75),  Richland,  WA,  99352; 

Phone:  (509)  373-5647;  Fax:  (509)  376- 

1563. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

1 1  The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

Wednesday,  July  10,  2002 

•  HAB  Exposure  Scenario  Task  Force 
Workshop  Update  and  Discussion  of 
Workshop  Products 

•  Discussion  and  Introduction  of 
Draft  Advice  on  the  Draft  Hanford  Site 
Solid  (Radioactive  and  Hazardous) 
Waste  Program  Environmental  Impact 
Statement 

•  Update  on  Groundwater/Vadose 
Program 

•  Discussion  and  Introduction  of 
Draft  Advice  on  the  Plutonium 
Finishing  Plant  Tri-Party  Agreement 
(TPA)  Draft  Change  Package 

•  Discussion  and  Introduction  of  FY 
2004  Target  Budget  Draft  Advice 

•  Status  on  Draft  Performance 
Management  Plan  for  the  Accelerated 
Cleanup  of  the  Hanford  Site 

Th  ursday,  July  11.2002 

•  Adoption  of  Draft  Advice 

•  Draft  Hanford  Site  Solid 
(Radioactive  and  Hazardous)  Waste 
Program  Environmental  Impact 
Statement 

•  Plutonium  Finishing  Plant  Tri-Party 
(TPA)  Agreement  Draft  Change  Package 


•  FY  2004  Target  Budget  Draft  Advice 

•  Access  to  Puohc  Information 

•  Committee  and  Agency  Updates 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Gail  McClure's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made 
to  include  the  presentation  in  the 
agenda.  The  Deputy  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  comments. 

Minutes     ^ 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gail 
McClure,  Department  of  Energy 
Richland  Operation  Office,  P.O.  Box 
550,  Richland,  WA  99352,  or  by  calling 
her  at  (509)  373-5647. 

Issued  at  Washington.  DC,  on  June  6,  2002. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  02-14742  Filed  6-11-02;  8:45  am] 

BILUNO  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

[FE  Dockat  No.  02-23-NG,  at  al.] 

Micliigan  Consolidated  Gas  Company, 
et  al.;  Orders  Granting  Authority  To 
import  and  Export  Natural  Gas, 
including  Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  May  2002,  it  issued 
Orders  granting  authority  to  import  and 
export  natural  gas,  including  liquefied 
natural  gas.  These  Orders  are 
summarized  in  the  attached  appendix 
and  may  be  found  on  the  FE  web  site 
at  http://www.fe.doe.gov  (select  gas 
regulation),  or  on  the  electronic  bulletin 
board  at  (202)  586-7853.  They  are  also 
available  for  inspection  and  copying  in 
the  Office  of  Natural  Gas  &  Petroleum 
Import  &  Export  Activities,  Docket 
Room  3E-033,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
The  Docket  Room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  on  June  6.  2002. 

Clifford  P.  Tomaszewski, 

Manager,  Natural  Gas  Regulation.  Office  of 
Natural  Gas  &  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix 

Orders  Granting  Import/Export  Authorizations 

[DOE/FE  Authority] 


Oi^rNo. 


1772 

1773 

1774 

1375 

1?76 
1777 


Date 
issued 


5-1-02 

5-2-02 

5-7-02 

5-10-02 

5-10-02 
5-14-02 


Importer/exporter  FE 
docket  No. 


Michigan  Consolidated 
Gas  Company  02-23- 
NG. 

Indeck-Oswego  Limited 
Partnership  02-27-NG. 

Indeck-Yerkes  Limited 
Partnership  02-28-NG. 

Energla  de  Baja  Cali- 
fornia, S.  De  R.L.  de 
C.V.  02-29-NG. 

West  Texas  Gas,  Inc. 
02-32-NG. 

Coral  Energy  Resources, 
LP.  2-30-NG. 


Import  volume 


Export  volume 


18Bcf 


IBBcf 


730  Bcf 


30Bcf 


59,000  Mcf  per 
day. 


50  Bcf  .. 
730  Bcf 


Comments 


Export  natural  gas  to  Canada,  t>eginning  on  May 
1 .  2002,  and  extending  through  April  30,  2004. 

Import  natural  gas  from  Canada,  tieginning  on 

May  16,  2002.  and  extending  through  May  15, 

2004. 
Import  natural  gas  from  Canada,  beginning  on 

May  16,  2002,  and  extending  through  May  15, 

2004 
Export  natural  gas  to  Mexico,  over  a  two-year  term 

beginning  on  the  date  of  first  delivery. 

Export  natural  gas  to  Mexico,  beginning  on  June 
1,  2002,  and  extending  through  May  31,  2004. 

Import  a  combined  total  of  natural  gas,  including 
LNG  from  Canada  and  Mexico,  and  export  a 
combined  total  of  natural  gas,  including  LNG  to 
Canada  and  Mexk:o,  t>eginning  on  July  1 ,  2002, 
and  extending  through  June  30,  2004. 
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Orders  Granting  Import/Export  Authorizations— Continued 

[DOE/FE  Authority) 


Order  No. 

Date 
issued 

Importer/exporter  FE 
docket  No. 

Import  volume 

Export  volume 

Comments 

1778  

5-16-02 

Panhandle  Eastern  Pipe 
Line  Company  02-25- 
NG. 

lOBcf 

Export  to  reimport  natural  gas  to  and  from  Can- 
ada, beginning  on  December  16,  2001,  and  ex- 
tending through  December  15,  2003. 

1779  

5-23-02 

Tristar  Gas  Marketing 
Conipany  02-34-NG. 

10  Bcf  

10  Bcf 

Import  natural  gas  from  Canada,  and  import  and 

export  a  combined  total  of  natural  gas  from  and 

to  Mexico,  beginning  on  April  1,  2002,  and  ex- 

• 

tending  through  March  31 ,  2004. 

1781  

5-31-02 

Nattonal  Fuel  Resources, 
Inc.  02-37-NG. 

50Bcf 

Import  and  export  a  combined  total  of  natural  gas 
from  and  to  Canada,  beginning  on  June  1, 
2002,  and  extending  through  May  31 ,  2004. 

1782  

5-31-02 

Enrwra  Offshore  Inc.  02- 
35-NG. 

150  Bcf 

Import  and  export  a  combined  total  of  natural  gas 
from  and  to  Canada,  beginning  on  June  1, 
2002,  and  extending  through  May  31,  2004. 

1783  

5-31-02 

Emera  Energy  Inc.  02- 
36-NG. 

150  Bcf 

Import  and  export  a  combined  total  of  natural  gas 
from  and  to  Canada,  beginning  on  June  1. 
2002,  and  extending  through  May  31,  2004. 

1784  

5-31-02 

Trariebel  LNG  North 

lOOBcf 

Import  liquefied  natural  gas  from  various  inter- 

America Sen/ice  Cor- 

national sources  beginning  on  June  19,  2002, 

poration  02-33-U^G. 

and  extending  through  June  18,  2004. 

[FR  Doc.  02-14743  Filed  6-11-02;  8:45  ami 
BHJJNQ  COOC  6480-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7229-81 

Agency  Infommtion  Collection 
Activities:  Submiseion  for  0MB 
Review;  Comment  Request;  Water 
Quality  Standards  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docioment  annoimces 
that  the  following  Infonnation 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  Water  Quality  Standards 
Regulation,  EPA  ICR  No.  0988.08;  OMB 
Control  No.  2040-0049;  Expiration  Date: 
July  31,  2002.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
orbeforejuly  12,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0988.08  and  OMB  Control 
No.  2040-0049,  io  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (mail 
code  2822T).  1200  Pennsylvania 
Avenue.  NW,  Washington,  DC  20460; 
and  to  Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street.  NW,  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Susan  Auby  at  EPA  by  phone  at 
(202)  566-1672,  by  e-mail  at 
auby.susan@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0988.08.  For  technical  questions 
about  the  ICR,  contact  Robert  Van  Brunt, 
Office  of  Water,  (202)  566-0379. 

SUPl>l£MENTARY  INFORMATION: 

Title:  Information  Collection  Request 
for  the  Water  Quality  Standards 
Regulation,  OMB  Control  No.  204O- 
0049;  EPA  ICR  No.  0988.08;  expiring  on 
July  31,  2002.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  Water  Quality  Standards 
(WQS)  are  provisions  of  State,  Tribal, 
and  Federal  law  which  consist  of 
designated  uses  for  waters  of  the  United 
States,  nimieric  or  narrative  water 
quality  criteria  to  protect  the  designated 
uses,  and  an  antidegradation  policy  to 
protect  existing  uses  and  high  quality 
waters.  States  are  required  by  Federal 
law  to  establish  water  quality  standards. 
Clean  Water  Act  Section  303(c)  requires 
States  and  certain  Indian  Tribes  (those 
Tribes  that  have  received  EPA 
authorization  to  administer  the  water 
quality  standards  program  and  have  had 
their  water  quality  standards  approved 
by  EPA)  to  review  and,  if  appropriate, 
revise  their  water  quality  standards 
regulations  once  every  three  years  and 
to  submit  to  EPA  the  results  of  the 
review.  EPA  then  reviews  each  State 


and  Tribal  submission  for  approval  or 
disapproval. 

The  WQS  Regulation  (40  CFR  part 
131)  is  the  EPA  regulation  governing  the 
implementation  of  the  water  quality 
standards  program.  The  WQS 
Regulation  describes  requirements  and 
procedures  for  the  States  and  Tribes  to 
develop,  review,  and  revise  their  water 
quality  standards,  and  EPA  procedures 
for  reviewing  and  approving  the  water 
quality  standards.  Additionally,  the 
regulation  specifies  information  that  an 
Indian  Tribe  must  submit  to  EPA  in 
order  to  determine  whether  a  Tribe  is 
qualified  to  administer  the  WQS 
Program.  Finally,  the  WQS  Regulation 
describes  a  dispute  resolution 
mechanism  that  will  assist  in  resolving 
disputes  that  arise  between  States  and 
Tribes  over  water  quality  standards  on 
common  waterbodies. 

The  ICR  now  includes  provisions  of 
section  101  of  the  Great  Lakes  Critical 
Programs  Act  (CPA)  that  amends  section 
118  of  the  CWA  and  directs  EPA  to 
publish  water  quality  guidance  for  the 
Great  Lakes  System,  codified  in  40  CFR 
part  132.  These  provisions  were 
formerly  EPA  ICR  No.  1639.04  with 
OMB  control  number  2040-0180.  The 
Guidance  establishes  minimimi  water 
quality  criteria,  implementation 
procedures,  and  antidegradation 
provisions  for  the  Great  Lakes  System. 
Information  collection  requirements  that 
may  be  necessary  to  implement  State, 
Tribal,  EPA  promulgated  provisions 
consistent  with  the  final  Guidance 
include:  (1)  Bioassays  to  support  the 
development  of  water  quality  criteria  (2) 
antidegradation  policy/demonstrations; 
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and,  (3)  regulatory  relief  options  (e.g., 
.variances  from  water  quality  criteria). 
I  (  An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
February  5,  2002  (67  FR  5281);  no 
comments  were  received. 

Biu-den  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  801  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State, 
Local,  and  Tribal  governments  and 
industries,  as  publically  owned 
treatment  works  (POTWs). 

Estimated  Number  of  Respondents:  56 
States  and  Territories,  20  Tribes,  588 
major  industrial  and  POTW  dischargers, 
and  3,207  minor  dischargers. 

Frequency  of  Response:  Once  every 
three  years  for  water  quality  standards 
submittal  to  EPA;  once  per  Tribal 
application  for  the  water  quality 
standards  program;  once  per  dispute 
resolution  request. 

Estimated  Total  Annual  Hour  Burden: 
238,776  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden :  SO. 

Send  comments  on  the  Agency's  need 
for  thi^  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  address  listed  above. 
Please  refer  to  EPA  ICR  No.  0988.08  and 
OMB  Control  No.  2040-0049  in  any 
correspondence. 


Dated:  June  3.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-14762  Filed  6-11-02;  8:45  am] 
BILUNG  CODE  aS60-eO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7229-91 

Agency  infonnation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  NSPS  for 
Metallic  Mineral  Processing  Plants 
(Subpart  LL) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  doctmient  annoiuices 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Metallic  Mineral 
Processing  Plants,  OMB  Control  Number 
2060-0016,  expiration  date  July  21, 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  12,  2002. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0982.07  and  OMB  Control 
Number  2060-0016  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Auby,  (202)  566-1672.  For 
technical  questions  about  the  ICR, 
contact  Gregory  Fried  at  EPA  by  phone 
(202)  564-7016,  or  by  email  at 
fried. gregory@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  for  Metallic  Mineral 
Processing  Plants  (Subpart  LL),  OMB 
Control  Number  2060-0016.  EPA  ICR 
Number  0982.07,  expiration  date  July 
31,  2002.  This  is  a  request  for  extension 
of  a  ciurently  approved  collection. 

Abstract:  The  New  Source 
Performance  Standards  (NSPS)  for 


Metallic  Mineral  Processing  Plants  were 
promulgated  on  February  21, 1984. 
These  standards  apply  to  the  following 
facilities  in  Metallic  Mineral  Processing 
Plants:  each  crusher  and  screen  in  open- 
pit  mines;  each  crusher,  screen,  bucket 
elevator,  conveyor  belt  transfer  point, 
thermal  dryer,  product  packaging 
station,  storage  bin,  enclosed  storage 
area,  truck  loading  and  unloading 
station  at  the  mill  or  concentrator, 
commencing  construction,  modification 
or  reconstruction  after  the  date  of 
proposal. 

Response  to  the  collection  of 
information  is  m^datory  under  40  CFR 
part  60,  subpart  LL.  Owners  or  operators 
of  the  affected  facilities  described  must 
make  initial  notifications,  including 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulat^ 
pollutant  emission  rate;  notification  of 
the  demonstration  of  the  continuous 
monitoring  system  (CMS),  and 
notification  of  the  initial  performance 
test.  Performance  test  reports  are  needed 
as  these  are  the  Agency's  records  of  a 
source's  initial  capability  to  comply 
with  emission  standards,  and  note  the 
operating  conditions,  flow  rate  and 
pressure  drop,  under  which  compliance 
was  achieved.  Owners  of  affected 
facilities  are  required  to  install, 
calibrate,  maintain,  and  operate  a 
continuous  monitoring  system  to 
measure  the  change  in  the  pressure  of 
the  gas  stream  through  the  scrubber  and 
the  scrubbing  liquid  flow  rate.  Owners 
or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative. 

Semiannual  excess  emissions  reports 
and  monitoring  systems  performance 
reports  will  include  the  exceeded 
findings  of  any  control  device  operating 
parameters,  (specified  in  40  CFR  60.735, 
Recordkeeping  and  Reporting),  the  date 
and  time  of  the  deviance,  the  nature  and 
cause  of  the  malfunction  (if  known)  and 
the  corrective  measures  taken,  and 
identification  of  the  time  period  during 
which  the  CMS  was  inoperative. 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  a 
file  of  these  measurements,  and  retain 
the  file  for  at  least  two  years  following 
the  date  of  such  measurements,  and 
retain  the  file  for  at  least  two  years. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
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in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  29.  2001  (PR);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  40  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resoiu'ces  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owmer/ operators  of  Metalic  Mineral 
Processing  Plants. 

Estimated  Number  of  Respondents: 
44. 

Frequency  of  Response: 
Semiannually. 

Estimated  Total  Annual  Hour  Burden: 
1.760  hours. 

Estimated  Total  Annualized  Capital, 
OS^M  Cost  Burden:  $14,300.  Send 
comments  on  the  Agency's  need  for  this 
information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing  a 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  Ms  Susan  Auby. 
Collection  Strategies  Division  (Mail 
Code  2822T),  Office  of  Environmental 
Information.  United  States 
Enviroiunental  F*rotection  Agency.  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460-0001:  and  to  the 
Office  of  Information  and  RegiUatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  EPA.  hiclude  the  EPA  ICR 
number  0982.07  and  OMB  Control 
Niunber  2060-0016  in  any 
correspondence. 

Dated:  June  3,  2002. 
Oscar  Morales. 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-14763  Filed  6-11-02;  8:45  am] 

BIUJNQ  CODE  6S6O-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7230-3] 

EPA  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  Meetings 

Ptusuant  to  the  Federal  Advisory 
Committee  Act.  Pubhc  Law  92-463. 
notice  is  hereby  given  of  a  conference 
call  meeting  of  a  Panel  of  the  US  EPA 
Science  Advisory  Board  (SAB).  The 
Panel  will  meet  on  the  date  and  time 
noted  below.  All  times  noted  are  Eastern 
Time.  The  meeting  is  open  to  the  public, 
however,  seating  is  limited  and 
available  on  a  first  come  basis.  For 
teleconference  meetings,  available  lines 
may  also  be  limited.  Important  Notice: 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office — 
information  concerning  availability  of 
documents  from  the  relevant  Program 
Office  is  included  below. 

The  Multi-Agency  Radiological 
Laboratory  Analytical  Protocols 
(MARLAP)  Review  Panel  of  the 
Radiation  Advisory  Committee  (RAC)  of 
the  US  EPA  Science  Advisory  Board 
(SAB)  (also  referred  to  as  the  "Review 
Panel."  or  "Panel")  will  meet  on 
Thursday.  Jxme  27.  2002  via 
teleconference  from  11  a.m.  to  1  p.m. 
Eastern  Standard  Time.  This  public 
conference  call  meeting  will  be  hosted 
out  of  Conference  Room  6013.  USEPA, 
Ariel  Rios  Building  North,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20004.  The  meeting  is 
open  to  the  public,  however,  due  to 
limited  space,  seating  will  be  on  a  first- 
come  basis.  The  public  may  also  attend 
via  telephone,  however,  lines  may  be 
limited.  For  further  information 
concerning  the  meeting  or  how  to  obtain 
the  phone  number,  please  contact  the 
individuals  listed  at  the  end  of  this  FR 
notice. 

Purpose  of  the  Meeting — ^The  purpose 
of  this  public  conference  call  meeting  is 
to  conduct  edits  to  the  draft  MARLAP 
Advisory.  This  draft  will  likely  not  be 
a  public  draft  at  this  stage  of  the 
process.  This  public  conference  call 
meeting  is  a  follow-up  to  the  public 
conference  call  held  April  8,  2002  and 
the  public  meeting  held  April  23-25, 
2002  in  Washington,  DC.  For 
information  and  background  on  this 
review,  including  the  two  previous 
public  meetings,  and  the  specific  the 
charge  to  the  MARLAP  Review  Panel, 
please  refer  to  67  FR  11328-11330. 
which  was  published  on  March  13, 
2002.  This  public  conference  call 
meeting  of  the  Review  Panel  will 


provide  focus  on  the  edits  necessary  to 
prepare  a  public  (i.e.,  consensus)  draft. 
It  is  anticipated  that  shortly  after  this    , 
meeting,  a  public  draft  will  be  prepared 
and  reviewed  for  closure  either  July  30, 
31  and  August  1,  or  September  24-26. 
2002.  A  separate  public  notice  will  be 
made  of  whatever  meeting  date  is 
selected  by  the  Panel  during  the  June  27 
conference  call  discussions. 

The  need  for  subsequent  meetings  of 
the  MARLAP  Review  Panel  will  be 
discussed  at  this  meeting  and  schedules 
of  any  future  meetings  to  complete 
review  of  this  topic  will  be  discussed. 
Information  concerning  any  future 
public  meetings  will  appear  in  Federal 
Register  notices  as  appropriate.  See 
below  for  availability  of  review 
materials,  the  charge  to  the  review 
panel,  and  contact  information. 

Please  refer  to  the  previous  Federal* 
Register  notice  (see  above)  for 
availability  of  review  materials  and  the 
charge  to  the  review  panel. 

For  Fiuther  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
who  wish  to  submit  brief  oral  comments 
must  contact  Dr.  K.  Jack  Kooyoomjian. 
Designated  Federal  Officer,  MARLAP. 
USEPA  Science  Advisory  Board 
(1400A),  Suite  6450.  1200  Pennsylvania 
Avenue.  NW.  Washington.  DC  20460; 
telephone/voice  mail  at  (202)  564-4557; 
fax  at  (202)  501-0582;  or  via  e-mail  at 
kooyoomjian.jack@epa.gov.  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail.  fax  or  mail)  and  received  by  Dr. 
Kooyoomjian  no  later  than  noon  Eastern 
Time  five  business  days  prior  to  the 
meeting  date  (Jime  20.  2002).  See  below 
for  time  limitations  on  public 
comments. 

Members  of  the  public  desiring 
additional  information  about  the 
meeting  locations  or  the  call-in  number 
for  the  teleconference,  must  contact  Ms. 
Mary  Winston,  Management  Assistant. 
MARLAP.  EPA  Science  Advisory  Board 
(1400A),  Suite  6450.  U.S.  EPA.  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4538;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
winston.mary®epa.gov. 

A  copy  of  the  draft  agenda  for  the 
meeting  will  be  posted  on  the  SAB 
Website  (www.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately 
10  days  before  the  meeting.  * 

Providing  Oral  or  Written  Conunents  at 
SABMe^ings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
conunents  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 


Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (imless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  vmtten 
comments  xmtil  the  date  of  the  meetiiig 
(unless  otherwise  stated),  written 
conunents  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the  . 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat.  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  {http://www.epa.gov/sab) 
and  in  The  FY2001  Annual  Report  of 
the  Staff  Director  which  is  available 
fit)m  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Kooyoomjian  at  least  five  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  June  5,  2002. 

A.  Robert  Flaak, 

Acting  Deputy  Staff  Director,  EPA  Science 
Advisory  Board. 

[FR  Doc.  02-14766  Filed  6-11-02;  8:45  am] 

BILLING  CODE  SS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7230-4] 

EPA  Science  Advisory  Board;  Request 
for  Comments  and  Notification  of 
Public  Advisory  Committee 
Teleconference  Meeting 

summary:  The  Office  of  the  EPA  Science 
Advisory  Board(SAB,  the  Board)  is 
requesting  public  comment  both  on  a 
draft  document  related  to  SAB  Policies 
and  Procedures  for  obtaining  public 
input  to  be  used  in  panel  formation  and 
on  the  need  for  additional  documents 
on  policies  and  procedures. 

Also,  pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Policies  and  Procediu^s  Subcommittee 
(PPS  or  the  Subcommittee)  of  the  SAB, 
a  chartered  Federal  advisory  committee, 
is  announcing  that  it  will  meet  in  a 
public  teleconference  on  July  8.  2002 
from  10  a.m.  to  12  p.m.  Eastern  Time. 
The  meeting  will  be  hosted  out  of 
Conference  Room  6013,  US  EPA,  Ariel 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20004.  The  meeting  is 
open  to  the  public,  however,  due  to 
limited  space,  seating  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  the  meeting  or  how  to  obtain 
the  phone  number,  please  contact  the 
individual  listed  below. 

Request  for  Comment— The  Office  of 
the  EPA  Science  Advisory  Board  Staff  is 
requesting  comment  on  a  short  booklet, 
entitled  Overview  of  the  SAB  Panel 
Formation  Process  (this  is  Appendix  A 
to  the  report  foimd  at:  http:// 
www.eDa.gov/sab/ecm02003.pdf} 

The  booklet  describes  a  new  four- 
stage  process  that  developed  so  that  the 
SAB  may  benefit  from  public  input  on 
panel  formation  and  so  the  process  of 
recruiting  and  selecting  panel  members 
is  clearer  to  the  public.  The  intended 
audience  includes  SAB  Members  and 
Consultants,  the  public,  and  EPA  staff. 
The  SAB  Staff  invites  public  comment 
on:  (1)  Whether  the  dociunent  describes 
the  new  processes  clearly  so  that  the 
public  can  imderstand  and  participate 
in  the  process;  and  (2)  other  ways  to 
strengdien  the  Board's  operations, 
including  panel  formation. 

The  SAB  Staff  may  develop  booklets 
describing  its  policies  and  procediues 
for  project  selection  panel  deliberations; 
report  writing;  the  roles  of  the  Executive 
Committee,  SAB  Standing  Committees, 
and  panels;  the  role  of  the  SAB  Staff; 
and  communication.  The  SAB  Staff 
invites  public  comment  on  whether 
booklets  describing  policies  and 
procedures  for  these  areas,  or  other 


areas,  are  of  interest  to  members  of  the 
public. 

Please  send  any  public  copimenls  to 
Dr.  Angela  Nugent  of  the  EPA  Science 
Advisory  Board  staff  by  June  21,  2002. 
Cortlments  are  preferred  via  email. 
Please  see  contact  information  below. 

Notification  of  Teleconference  and 
Purpose  of  the  Teleconference— A\  the 
plaimed  teleconference,  the  PPS  will 
discuss  their  plans  to  develop  advice  for 
the  SAB  Staff  on  the  development  of 
new  guidance  for  policies  and 
procediues  for  the  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  desiring 
additional  information  about  the 
Teleconference  meeting  must  contact 
Dr.  Angela  Nugent,  Designated  Federal 
Officer.  EPA  Science  Advisory  Board 
(1400A).  Suite  6450.  U.S.  EPA.  1200 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20460;  telephone/voice  mail  at  (202) 
564-^562;  fax  at  (202)  501-0323;  or  via 
e-mail  at  nugent.angela@epa.gov. 

Members  of  the  public  desiring 
additional  information  about  the 
meeting  location  or  the  call-in  number, 
must  contact  Ms.  Betty  Fortime. 
Management  Assistant,  EPA  Science 
Advisory  Board  (1400A).  Suite  6450. 
U.S.  EPA.  1200  Peimsylvania  Avenue. 
NW.  Washington.  DC  20460;  telephone/ 
voice  mail  at  (202)  564-4534;  fax  at 
(202)  501-0323;  or  via  e-mail  at 
fortune.betty@epa.gov. 

A  copy  of  the  draft  agenda  will  be 
posted  on  the  SAB  Website 
[www.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately 
12  days  before  the  meeting. 

Oral  Comments — The  SAB  will  have 
a  brief  period  (no  more  than  15  minutes) 
available  diuing  the  Teleconference 
meeting  for  applicable  public  comment. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  must 
contact  Dr.  Nugent  in  writing  (by  letter, 
fax,  or  e-mail — see  previously  stated 
information)  no  later  than  12  noon 
Eastern  Time,  June  28,  in  order  to  be 
included  on  the  Agenda.  The  oral  public 
comment  period  vnll  be  limited  to  15 
minutes  divided  among  the  speakers 
who  register.  Registration  is  on  a  first 
come  basis,  allowing  approximately 
three  to  five  minutes  per  speaker  or 
organization.  Speakers  who  are  unable 
to  register  in  time,  may  provide  their 
comments  in  writing. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
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statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 

Oral  Comments:  In  general,  for 
conference  call  meetings,  opportimities 
for  oral  comment  will  usually  be  limited 
to  no  more  than  three  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total,  unless  otherwise  stated. 
Deadlines  for  getting  on  the  public 
speaker  list  for  a  meeting  are  given 
above.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  face-to-face 
meetings. 

Written  Comments:  Although  the  SAB 
accepts  written  comments  imtil  two 
days  following  the  date  of  the  meeting 
(unless  otherwise  stated  above],  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Conunents  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  formats: 
Adobe  Acrobat  (*.PDF),  WordPerfect, 
Word,  or  Rich  Text  files  (in  IBM-PC/ 
Windows  95/98  format).  Those 
providing  written  comments  and  who 
attend  the  meeting  are  also  asked  to 
bring  35  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  on  our 
Website  [http://www.epa.gov/sab)  and 
in  the  EPA  Science  Advisory  Board 
FY2001  Annual  Staff  Report- 
Expanding  Expertise  and  Experience 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  564-4533  or 
via  fox  at  (202)  501-0256.  Committee 
rosters,  draft  Agendas  and  meeting 
calendars  are  also  located  on  our 
website. 

Meeting  Access — Individuals 
requiring  special  acconunodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Nugent  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  June  5,  2002. 
Robert  Flaak, 

Acting  Deputy  Staff  Director,  EPA  Science 

Advisory  Board. 

[FR  Doc.  02-14767  Filed  6-11-02;  8:45  am] 

BOJJNGCOOC  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0071;  FRL-7176-3] 

Terrestrial  Field  Dissipation  Workshop; 
Notice 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  and  Canada's  Pesticide 
Management  Regulatory  Agency 
(PMRA)  will  hold  a  3-day  workshop  to 
discuss  a  proposed  harmonized 
pesticide  guideline  for  terrestrial  field 
dissipation  studies  beginning  on  July 
23,  2002,  and  ending  on  July  25,  2002. 
This  notice  announces  the  location  and 
times  for  the  workshop  and  sets  forth 
the  tentative  agenda  topics. 
DATES:  The  workshop  meetings  will  be 
held  on  Tuesday,  July  23,  2002,  and 
Wednesday,  July  24,  2002,  from  9  a.m. 
to  5  p.m.,  and  Thursday,  July  25,  2002, 
9  a.m.  to  noon.  The  meetings  on  July  23 
and  July  25  2002,  are  open  to  the  public. 
The  meeting  on  July  24,  2002,  is  an 
internal  meeting. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Double  Tree  Hotel,  Crystal  City, 
300  Army  Navy  Drive,  Arlington,  VA 
22202.  Space  is  limited. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Corbin,  Environmental  Fate  and 
Effects  Division  (7505C),  Office  of 
Pesticide  Programs,  Environments 
Protection  Agency,  1200  Peimsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  605-0033;  fax 
number:  (703)  305-6309;  e-mail  address: 
corbin .  mark@epa.gov . 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  pesticide  registrants  and  to 
all  others  who  are  involved  in  pesticide 
matters.  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Infonnation,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 


the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  doctunent 
on  the  Home  Page,  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register" — Environmental 
Documents.  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  For  additional 
information  on  the  goals,  piupose,  and 
agenda  for  the  terrestrial  field 
dissipation  workshop,  refer  to  the 
following  Web  site:  http:// 
esc.syrres.com/fdw/. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  workshop  under  docket  control 
number  OPP-2002-0071.  The 
administrative  record  consists  of  the 
documents  specifically  referenced  in 
this  notice,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
the  workshop.  This  administrative 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  administrative  record,  which 
includes  printed,  paper  versions  of  any 
period,  is  available  for  inspection  in  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  Goals/Purpose/Agenda 

The  goals  of  the  workshop  include  the 
following: 

1.  Resolve  Science  Advisory  Panel 
issues  and  industry  (Crop  Life  America/ 
Crop  Life  Canada)  comments  on  the 
1998  draft  harmonized  guidelines/ 
protocol. 

2.  Involve  industry,  government, 
academic,  and  other  interested  parties 
in  providing  feedback  on  and  obtaining 
resolution  of  the  remaining  issues 
pertaining  to  the  revised  guidelines/ 
protocol, 

3.  Finalize  the  harmonized 
guidelines/protocol: 

List  of  Subjects 

Environmental  protection. 

Dated:  June  6,  2002. 
Elizabeth  Leovey, 

Acting  Director,  Environmental  Fate  and 
Effects  Division,  Office  of  Pesticide  Programs. 

(PR  Doc.  02-14771  Filed  6-11-02;  8:45  am) 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0006;  FRL-6833-2] 

Pesticide  Product;  Registration. 
Approval 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications  to 
register  the  pesticide  products  LPE  E94T 
and  LPE-94  10%  Aqueous  containing 
an  active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  E.  Frazer,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8810;  e-mail  address: 
frazer.carol@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu-al  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


NAICS 
codes 


111 
112 
311 

32532 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wrww.epa.gov/fedrgstr/. 

To  access  a  fact  sheet  which  provides 
more  detail  on  this  registration,  go  to  the 
Home  Page  for  the  Office  of  Pesticide 
Programs  at  http://www.epa.gov/ 
pesticides/,  and  select  "fact  sheet." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0006.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  F*ublic 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  aJso  available  for  public 
inspection.  Requests  for  data  must  be 
made  in  accordance  with  the  provisions 
of  the  Freedom  of  Information  Act  and 
must  be  addressed  to  the  Freedom  of 
hiformation  Office  (A-101),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  The  request  should:  Identify 
the  product  name  and  registration 


number  and  specify  the  data  or 
information  desired. 

A  paper  copy  of  the  fact  sheet,  which 
provides  more  detail  on  this 
registration,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

n.  Did  EPA  Approve  the  Application? 

The  Agency  approved  the 
applications  after  considering  all 
required  data  on  risks  associated  with 
the  proposed  use  of 
lysophosphatidylethanolamine  (LPE), 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
LPE  when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
unreasonable  adverse  effects  to  the 
environment. 

m.  Approved  Applications 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  September  19,  2001 
(66  FR  48256)  (FRL-6791-1),  which 
announced  that  J  P  BioRegulators,  Inc., 
Suite  125.  3230  Deming  Way, 
Middleton,  WI  53562  (now  called  Nutra- 
Park  Inc.,  8383  Greenway  Blvd.,  Suite 
520,  Middleton.  WI  53562.  had 
submitted  applications  to  register  the 
pesticide  products  LPE  E94T  (EPA  File 
Symbol  70515-E)  and  LPE-94  20% 
Aqueous  (EPA  File  Symbol  70515-R) 
containing  94%  and  20% 
lysophosphatidylethanolamine, 
respectively.  The  registrant 
subsequently  submitted  a  lower 
concentration  formulation  with  10% 
LPE  and  90%  other  ingredients  for 
70515-R.  These  products  were  not 
previously  registered. 

The  applications  listed  below  were 
approved  on  March  26,  2002  for  these 
growth  regulator  products  containing 
94%  and  10%  LPE  and  6%  and  90% 
other  ingredients  respectively: 

1.  LPE  E94T  (EPA  Registration 
Number  70515-2)  for  manufacturing  use 
only  product. 

2.  LPE-94  10%  Aqueous  (EPA 
Registration  Number  70515-1)  for 
enhancing  product  ripening  in  the  field 
and  increasing  shelf  life  of  fruits^ 
flowers  and  vegetables,  an  end-use 
product  from  the  above  manufacturing 
use  only  product. 
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List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

'     Dated:  May  21.  2002. 
Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  02-14493  Filed  6-11-02;  8:45  am] 

BILUNO  COOE  6S60-SO-S 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPP-2002-0095;  FRL-7181-2] 

Notice  Of  Rling  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  fiUng  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  doc)cet 
ID  number  2002-0095,  must  be  received 
on  or  before  July  12,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
2002-0095  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-3194:  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categoiies 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

112 
311 

Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 

Crop  production 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  ff  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Doctunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  2002- 
0095.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public-comments 
received  diuing  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physical  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  indentify  docket  ID 
number  2002-0095  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental 
ProtectionAgency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
youir  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  nimiber 
2002-0095.  Electronic  comments  may 
also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
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notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to   • 
i  ilustrate  your  concerns. 

6.  Make  sure  to  submit  your 

( omments  by  the  deadline  in  this 
I  lOtice. 

7.  To  ensure  proper  receipt  by  EPA, 

|l  e  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  31,2002. 

Peter  Caulkins, 

*  cting  Director.  Registration  Division,  Office 
3  ^Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 


EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  aimounces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  stich  method  is 
needed. 

Interregional  Research  Project  Number 
4(IR-4) 

0E6185 

EPA  has  received  a  pesticide  petition 
(0E6185)  from  the  Interregional 
Research  Project  Number  4  (IR-4),  681 
U.S.  Highway  #1  South,  North 
Brunswick,  NJ  08902-3390  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  time- 
limited  tolerances  for  residues  of  the 
herbicide,  diflufenzopyr,  2-(l-(3,5- 
difluorophenylamino) 
carbonyl)hydrazono)  ethyl(-3- 
pyridijiecarboxylic  acid,  its  metabolites 
convertible  to  8-methylpyrido(2,3- 
d]pyridazin-5(6H)-l,  and  free  and  acid- 
released  8-hydroxymethylpyrido(2,3-d) 
pyridazine-2,5(lH,6H)-dione,  expressed 
as  diflufenzopyr  in  or  on  the  raw 
agricultural  commodities  of  cattle,  goat, 
hog,  horse,  and  sheep  meat  at  0.60  parts 
per  million  (ppm);  cattle,  goat,  hog. 
horse,  and  sheep  kidney  at  4.0  ppm; 
cattle,  goat,  hog,  horse,  and  sheep  meat 
by-products  (except  kidney)  at  0.50 
ppm;  cattle,  goat,  hog,  horse,  and  sheep 
fat  at  0.30  ppm;  and  milk  at  3.0  ppm. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA  ' 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition.  This 
notice  includes  a  summary  of  the 
petition  prepared  by  BASF  Corporation, 
P.O.  Box  13528,  Research  Triangle  Park. 
NC,  27709. 

A.  Residue  Chemistry 

1  Plant  metabolism.  The  nature  of  the 
residue  of  diflufenzopyris  adequately 
understood. 

2.  Analytical  method.  BASF 
Corporation  has  provided  suitable 
independently  validated  analytical 
methods  for  detecting  and  measuring 
levels  of  diflufenzopyr  and  its 
metabolites  in  or  on  food  with  a  limit 
of  detection  that  allows  monitoring  of 
food  with  residues  at  or  above  the  levels 
described  in  these  and  the  existing 
tolerances.  Adequate  enforcement 
methodology  (gas  chromatography)  is 


available  to  enforce  the  tolerance 
expression. 

3.  Magnitude  of  residues.  Data  from 
metabolism  studies  in  goat  and  poultry 
have  established  that  the  expected 
dietary  burden  from  crops  treated  with 
diflufenzopr  will  not  result  in 
quantifiable  residues  above  the  limits  of 
the  standard  analytical  method. 

B.  Toxicological  Profile 

The  nature  of  the  toxic  effects  caused 
by  diflufenzopyr  is  discussed  in  Unit 
II.B.  of  the  Federal  Register  of  December 
12,  2001  (66  FR  64257)  (FRL-6812-7). 

C.  Aggregate  Exposure 

The  aggregate  exposure  (food, 
drinking  water,  and  residential) 
assessment  for  diflufenzopyr  is 
discussed  in  Unit  II.C.  of  the  Federal 
Register  of  December  12.  2001  (67  FR 
64257). 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects 
for  diflufenzopyr  and  other  substances 
with  a  common  mechanism  of  toxicity 
is  discussed  in  Unit  II.D.  of  the  Federal 
Register  of  December  12.  2001  (66  FR 
64257). 

E.  Safety  Determination 

The  safety  determination  for  the  U.S. 
population,  infants,  and  children  for 
diflufenzopyr  is  discussed  in  Unit  lI.E. 
of  the  Federal  Register  of  December  12, 
2001  (66  FR  64257). 

F.  International  Tolerances 

There  is  no  CODEX  or  Mexican 
residue  limits  established  for 
diflufenzopyr  or  its  metabolites. 
[FR  Doc.  02-14490  Filed  6-11-02:  8:45  am] 
BILUNO  COOE  6S60-SO-S 


ENVIRONRAENTAL  PROTECTION 
AGENCY 

[OPP-2002-01 01 ;  FRL-71 82-3] 

Tebufenozide;  Receipt  of  Application 
for  Emergency  Exemption,  Solicitation 
of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Vermont 
Department  of  Agriculture.  Food,  and 
Markets  and  the  Maine  Department  of 
Agriculture.  Food,  and  Rural  Resources 
to  use  the  pesticide  tebufenozide  (CAS 
No.  112410-23-8)  to  treat  up  to  25,000 
acres  of  pasture  and  haylands  in 
Vermont  and  100,000  acres  of  pasture 
and  haylands  in  Maine  to  control 
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annyworms.  The  Applicants  propose  a 
use  which  has  been  requested  in  3  or 
more  previous  years,  and  a  petition  for 
a  tolerance  has  not  yet  been  submitted 
to  the  Agency.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0101,  must  be 
received  on  or  before  Jime  27.  2002. 

AOOAESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 


instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMEHTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0101  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Madden,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 


305-6463;  fax  number:  (703)  308-5433; 
e-mail  address:  Sec-18- 
Mailbox@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  under  section  18 
of  FIFRA.  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Categones 

NAICS  Codes 

Fxamples  of  potentially  affected  entities 

State  government 

9241 

State  agencies  ttiat  petition  EPA  for  section  18  pesticide  exemption 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
this  unit.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federid  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0101.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 


includes  the  docvunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  conunent  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0101  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  yoin  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoin  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  fi'om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 


3.  Electroaically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically.that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will.be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0101.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yotu-  views  as  clearly  as 
possible. 
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2.  Describe  any  assumptions  that  you 
ised. 

3.  Provide  copies  of  any  technical 
oformation  and/ or  data  you  used  that 

I  upport  yova  views. 

4.  If  you  estimate  potential  burden  or 
^osts,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
omments  by  the  deadline  in  this 

document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  Vermont 
Department  of  Agriculture,  Food,  and 
Markets  and  the  Maine  Department  of 
Agriculture,  Food,  and  Rural  Resources 
has  requested  the  Administrator  to  issue 
a  specific  exemption  for  the  use  of 
tebufenozide  on  pasture  and  haylands  to 
control  armyworms.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

As  part  of  this  request,  the  Vermont 
Department  of  Agriculture,  Food,  and 
Markets  asserts  that  in  2001  unusually 
cooler  temperatures  and  in  localized 
regions  of  the  state  wet  conditions 
triggered  tremendous  numbers  of  pests 
including  armyworms  and  particularly 
fall  armyworms.  The  concern  is  that 
there  will  be  a  recurrence  of  the 
conditions  in  2002  leading  to  more 
potential  crop  loss.  The  economic 
threshold  action  level  for  pastures  and 
haylands  is  three  or  more  small 
armyworms  per  square  foot.  An 
armyworm  outbreak  in  Vermont  is  of 
vital  concern  to  farmers  and  livestock 
owners.  Armyworm  infestations  have 
reduced  the  production  in  pasture  and 
hay  crops  by  an  estimated  50%  to  90%. 
According  to  Vermont  Department  of 
Agriculture,  Food,  and  Markets  there  is 
no  currently  registered  product  that  is 
effective  in  controlling  armyworms. 

The  Maine  Department  of  Agriculture, 
Food,  and  Rural  Resources  asserts  that 
in  2001  economic  losses  due  to 


armyworms  occurred  in  all  areas  of 
Maine.  In  some  locations  armyworm 
infestations  reduced  the  production  in 
improved  pastures  as  well  as  grasslands 
by  50%  to  100%.  The  mild  winter  and 
recent  wet  conditions  this  spring  are 
conducive  to  another  outbreak  of 
armyworms.  Like  Vermont,  the  Maine 
Department  of  Agriculture,  Food,  and 
Rural  Resources  also  states  that 
currently  registered  alternatives  are  not 
effective  in  controlling  armyworms. 

Efficacy  data  as  well  as  actual  field 
use  (under  previous  emergency 
exemptions)  indicate  that  tebufenozide 
will  provide  excellent  armyworm 
control. 

Both  applicants  propose  to  make  no 
more  than  two  applications  per  acre  per 
year  of  a  formulated  product  containing 
23%  tebufenozide.  Up  to  0.125  lb  active 
ingredient  (ai)  per  acre  (8  fluid  ounces 
of  formulated  product)  will  be  applied. 
A  total  of  0.25  lb  ai  per  acre  (16  fluid 
ounces  of  formulated  product)  may  be 
applied.  A  maximum  of  25,000  acres  of 
pasture  and  haylands  in  Vermont  and 
100,000  acres  of  pasture  and  haylands 
in  Maine  will  be  treated. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
■specific  exemption  proposing  a  use 
which  has  been  requested  in  3  or  more 
previous  years,  and  a  petition  for  a 
tolerance  has  not  yet  been  submitted  to 
the  Agency.  The  notice  provides  an 
opportunity  for  public  comment  on  the 
application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  specific 
exemptions  requested  by  the  Vermont 
Department  of  Agriculture,  Food,  and 
Markets  and  the  Maine  Department  of 
Agriculture,  Food,  and  Rural  Resources. 
In  the  past  the  Agency  has  issued 
emergency  exemptions  for  this  use  in 
Alabama,  Arkansas,  Connecticut, 
Kentucky,  Louisiana,  Mississippi, 
Oklahoma,  Tennessee,  Texas,  and 
Vermont  to  control  armyworms  in 
pasture.  It  is  likely  these  other  states 
may  also  apply  for  emergency 
exemptions  in  2002  for  use  season. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  May  31.2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  02-14494  Filed  6-11-02:  8:45  am] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7230-7] 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  tt>e  Hanford 
Site  for  Disposal  at  the  Waste  Isolation 
Pilot  Plant 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability;  opening 
of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  annoimcing  the 
availability  of,  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (DOE)  documents  applicable  to 
characterization  of  transuranic  (TRU) 
radioactive  waste  at  the  Hanford  site 
proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP).  The 
documents  (Item  n-A2-40,  Docket  A- 
98-49)  are  available  for  review  in  the 
public  dockets  listed  in  ADDRESSES.  EPA 
will  conduct  an  inspection  of  waste 
characterization  systems  and  processes 
at  Hanford  to  verify  that  the  site  can 
characterize  transuranic  waste  in 
accordance  with  EPA's  WIPP 
compliance  criteria.  EPA  will  perform 
this  inspection  the  week  of  June  24, 
2002. 

DATES:  EPA  is  requesting  public 
comment  on  the  documents.  Comments 
must  be  received  by  EPA's  official  Air 
Docket  on  or  before  July  12,  2002. 
ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-98-49,  Air 
Docket,  Room  M-1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Mail  Code  6102, 
Washington,  DC  20460.  The  DOE 
documents  are  available  for  review  in 
the  official  EPA  Air  Docket  in 
Washington,  DC.  Docket  No.  A-98-49, 
Category  II-A2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library.  Hours:  Monday- 
Thursday.  10  am-9  pm,  Friday- 
Saturday,  10  am-6  pm,  and  Sunday  1 
pm-5  pm;  in  Albuquerque  at  the 
Government  Publications  Department, 
Zimmerman  Library,  University  of  New 
Mexico,  Hours:  var>'  by  semester:  and  in 
Santa  Fe  at  the  New  Mexico  State 
Library,  Hours:  Monday-Friday,  9  a.m.- 
5  p.m. 

As  provided  in  EPA's  regulations  at 
40  CFR  part  2,  and  in  accordance  with 
normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopying.  Air  Docket  I 
A-98-49  in  Washington,  DC,  accepts 
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comments  sent  electronically  or  by  fax 
(fax:  202-260-4400;  e-mail:  a-and-r- 
docket@epa.gov). 

FOR.FURTHER  mFORMATION  CONTACT:  Ms. 
Rajani  0.  Joglekar,  Office  of  Radiation 
and  Indoor  Air,  (202)  564-7734.  You 
can  also  call  EPA's  toll-free  WIPP 
Information  Line.  1-800-331-WIPP  or 
visit  our  website  at  http://www.epa/gov/ 
radiation/wipp. 
SUPPLEMENTARY  INFORMATION: 

Background 

DOE  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Land  Withdrawal  Act  (LWA) 
of  1992  (Public  Law  102-579).  as 
amended  (Public  Law  104-201),  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  half-lives  greater  than 
twenty  years),  in  concentrations  greater 
than  100  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Much 
of  the  existing  TRU  waste  consists  of 
items  contaminated  during  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 

On  May  13, 1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18, 1998,  63  FR  27354).  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191, 
subparts  B  and  C. 

Tne  final  WIPP  certification  decision 
includes  conditions  that  (1)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
.  §§194.22(a)(2)(i).  194.24(c)(3),  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  appendix  A  to  40  CFR  part  194);  and 
(2)  prohibit  shipment  of  TRU  waste  for 
disposal  at  WIPP  from  any  site  other 
than  LANL  until  the  EPA  has  approved 
the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  §  194.22(c)(4) 
(Condition  3  of  appendix  A  to  40  CFR 
part  194).  The  EPA's  approval  process 
for  waste  generator  sites  is  described  in 
§  194.8.  As  part  of  EPA's  decision- 
making process,  the  DOE  is  required  to 
submit  to  EPA  appropriate 
doomientation  of  quality  assiu'ance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  EPA  will  place 


such  documentation  in  the  official  Air 
Docket  in  Washington,  D.C.,  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

EPA  will  perform  an  inspection  of 
Hanford's  technical  program  for  waste 
characterization  in  accordance  with 
Condition  3  of  the  WIPP  certification. 
We  will  reevaluate  the  following  EPA- 
approved  radioassay  equipments:  (1) 
Segmented  Gamma  Scanning  Assay 
System  at  the  Plutonium  Finishing  Plant 
used  for  characterizing  repackaged 
debris;  and  (2)  Gamma  Energy  Assay 
(GEA)  System  Unit  A  at  the  Waste 
Receiving  and  Processing  (WRAP) 
facility  used  for  characterizing 
retrievably-stored  CH-debris  waste.  We 
will  also  inspect  a  new  equipment,  GEA 
System  Unit  B  at  the  WRAP  facility  that 
DOE  has  proposed  for  use  in 
characterizing  retrievably-stored  debris 
waste.  The  inspection  is  scheduled  to 
take  place  the  week  of  June  24,  2002. 

EPA  has  placed  three  DOE-provided 
docimients  pertinent  to  the  inspection 
in  the  public  docket  described  in 
ADDRESSES.  These  include:  (1)  Hanford 
Site  Transuranic  Waste  Certification 
Plan,  HNF2600,  Rev.  6.  May  2002,  (2) 
Hanford  Site  Transuranic  Waste 
Characterization  Quality  Assurance 
Project  Plan,  HNF  2599,  Rev.  6,  May 
2002,  and  (3)Waste  Receiving  and 
Processing  Facility,  Gamma  Energy 
Processing  Operations  (WRPl-iOP-0906, 
H-2).  May  2002.  Also,  we  have  placed 
an  EPA-developed  document  that 
summarizes  EPA's  past  waste 
characterization  (WC)  inspections  at 
Hanford  and  the  technical  processes 
that  EPA  has  approved  to  date.  The 
documents  are  included  in  item  II-A2- 
40  in  Docket  A-98-49.  In  accordance 
with  40  CFR  194.8,  as  amended  by  the 
final  certification  decision,  EPA  is 
providing  the  public  30  days  to 
comment  on  these  documents. 

If  EPA  determines  as  a  result  of  the 
inspection  that  the  proposed  processes 
and  programs  at  Hanford  adequately 
control  the  characterization  of 
transuranic  waste,  we  will  notify  DOE 
by  letter  and  place  the  letter  in  the 
official  Air  Docket  in  Washington,  DC, 
as  well  as  in  the  informationsd  docket 
locations  in  New  Mexico.  A  letter  of 
approval  will  allow  DOE  to  ship 
transuranic  waste  from  Hanford  to  the 
WIPP.  The  EPA  will  not  make  a 
determination  of  compliance  prior  to 
the  inspection  or  before  the  30-day 
conmient  period  has  closed.  Information 
on  the  certification  decision  is  filed  in 
the  official  EPA  Air  Docket,  Docket  No. 
A-93-02  and  is  available  for  review  in 
Washington,  DC,  and  at  three  EPA  WIPP 
informational  docket  locations  in  New 


Mexico.  The  dockets  in  New  Mexico 
contain  only  major  items  from  the 
official  Air  Docket  in  Washington,  DC, 
plus  those  docimients  added  to  the 
official  Air  Docket  since  the  October 
1992  enactment  of  the  WIPP  LWA. 

Dated:  June  6,  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  02-14994  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0097;  FRL-7181-4] 

Oifenzoquat  and  Diquat  DIbromlde 
Tolerance  Reasaessment  Declalona; 
Notice  of  Availability 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTK>n:  Notice. 

SUMMARY:  This  notice  of  tolerance 
reassessment  for  difenzoquat  and  diquat 
dibromide  starts  the  30-day  public 
comment  period  during  which  the 
public  is  invited  to  submit  comments  on 
the  Agency's  "Report  of  the  Food 
Quality  Protection  Act  (FQPA) 
Tolerance  Reassessment  Progress  and 
Risk  Management  Decision  (TRED)  for 
Difenzoquat"  and  "Report  of  the  FQPA, 
TRED  for  Diquat  Dibromide."  The 
Agency  is  providing  an  opportunity, 
throu^  this  notice,  for  interested 
parties  to  comment  on  the  Agency's 
tolerance  reassessment  decisions  in 
accordance  with  procedures  described 
in  Unit  I.  of  this  dociunent.  All 
comments  will  be  carefully  considered 
by  the  Agency.  If  any  comment  causes 
the  Agency  to  revise  its  decision  on 
tolerance  reassessment  for  difenzoquat 
and/or  diquat  dibromide,  the  Agency 
will  publish  notice  of  its  amendment  in 
the  Federal  Register. 
DATES:  The  tolerance  reassessment 
decision  document  for  difenzoquat  is 
available  under  docket  ID  number  OPP- 
200Z-0097;  the  decision  dociunent  for 
diquat  dibromide  is  available  under 
docket  ID  number  OPP-2  002-0098. 
Comments  must  be  received  on  or 
before  July  12,  2002. 
ADDRESSES:  Comments  may  be  * 

submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  imder 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0097  for  difenzoquat  and 
OPP-2002-0098  for  diquat  dibromide. 
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in  the  subject  line  on  the  first  page  of 
your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  Fot 
difenzoquat:  Tawanda  Spears,  Special 
Review  and  Reregistration  Division 
(7508C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8050;  e-mail  address: 
spears.tawanda@epa.gov. 

For  diquat  dibromide:  Tyler  Lane, 
Special  Review  and  Reregistration 
Division  (7508C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-2737;  e-mail  address: 
lane.tyler@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  imder  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,  human  health,  and 
agricultural  advocates;  pesticide  users; 
and  the  public  interested  in  the  use  of 
pesticides.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  TRED  documents 
electronically,  go  directly  to  the  TREDs 
table  on  the  EPA  Office  of  Pesticide 
Programs'  Home  Page,  at  http:// 
www.  epa  .gpv/pesticides/reregistration/ 
status.htm. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0097  for  difenzoquat  and  OPP- 
2002-0098  for  diquat  dibromide.  The 
official  record  consists  of  the  documents 
specifically  referenced  in  this  action, 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  emy 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  includes 
printed  and  paper  versions  of  any 
electronic  conunents  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  the  EPA,  it  is 
imperative  that  you  identify  docket  ID 
nimiber  OPP-2002-0097  for  difenzoquat 
and  OPP-2002-0098  for  diquat 
dibromide  in  the  subject  line  on  the  first 
page  of  your  response. 

1 .  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave,,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  a.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  characters  and  any  form 
of  encryption.  Electronic  submissions 


will  be  accepted  in  WordPerfect  6.1/8.0/ 
9.0  or  ASCII  fHe  format.  All  comments 
in  electronic  form  must  be  identified  by 
docket  ID  number  OPP-2002-0097  for 
difenzoquat  and  OPP-2002-0098  for 
diquat  dibromide.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  appropriate  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burdens  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
docimient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  notice  constitutes  and  announces 
the  availability  of  the  difenzoquat  and 
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diquat  dibromide  TREDs.  These 
decisions  have  been  developed  as  part 
of  the  public  participation  process  that 
EPA  and  the  U.S.  Department  of 
Agriculture  (USDA)  are  using  to  involve 
the  public  in  the  reassessment  of 
pesticide  tolerances  under  FFDCA.  EPA 
must  review  tolerances  and  tolerance 
exemptions  that  were  in  effect  when 
FQPA  was  enacted  in  August  1996,  to 
ensure  that  these  existing  pe^cide 
residue  limits  for  food  and  feed 
commodities  meet  the  safety  standard  of 
the  new  law. 

In  reviewing  these  tolerances,  the 
Agency  must  consider,  among  other 
things,  aggregate  risks  from  non- 
occupational sources  of  pesticide 
exposing,  whether  there  is  increased 
susceptibility  to  infants  and  children, 
and  the  cumulative  effects  of  pesticides 
with  a  common  mechanism  of  toxicity. 
The  tolerances  are  considered 
reassessed  once  the  safety  finding  has 
been  made  that  aggregate  risks  are  not 
of  concern.  A  reregistration  eligibility 
decision  (RED)  was  completed  for 
difenzoquat  in  September  1994,  and 
diquat  dibromide  in  July  1995,  prior  to 
FQPA  enactment,  and  therefore  needed 
an  updated  assessment  to  consider  the 
provisions  of  the  Act. 

FFDCA  requires  that  the  Agency, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  At  this  time, 
difenzoquat  and  diquat  dibromide  have 
not  been  identified  as  sharing  a  common 
mechanism  of  toxicity  and  are  not 
scheduled  for  a  cumulative  risk 
assessment.  Additionally,  the  tolerances 
for  difenzoquat  (22)  and  diquat 
dibromide  (44)  are  now  considered 
reassessed  as  safe  imder  section  408(q) 
of  FFDCA. 

All  registrants  of  pesticide  products 
containing  one  or  more  of  the  active 
ingredients  listed  in  this  docimient  have 
been  sent  the  appropriate  TRED 
documents,  and  must  respond  to 
labeling  requirements  within  8  months 
of  receipt.  In  addition,  the  Agency 
requests  a  response  to  the  generic  Data- 
Call-in  (DCI)  letter  from  technical 
regstrants  within  90  days  of  receipt. 

The  reregistration  program  is  being 
conducted  under  Congressionally- 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  the  Agency  is 
issuing  these  TREDs  as  final  documents 
because  no  risk  mitigation  or  changes  to 
existing  labeling  are  necessary.  All 
comments  received  within  30  days  of 


publication  of  this  Federal  Register 
notice  will  be  carefully  considered  by 
the  Agency.  If  any  comment 
significantly  impacts  a  TRED,  the    . 
Agency  will  amend  its  decision  by 
publishing  a  Federal  Register  notice. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  these  TREDs 
falls  under  FIFRA,  as  amended  in  1988 
and  1996.  Section  4(g)(2)(a)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  and  either  reregistering 
products  or  taking  "other  appropriate 
regulatory  action." 

List  of  Subiects 

Environmental  protection.  Pesticides. 
Dated:  May  31,  2002. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 

Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  02-14371  Filed  6-11-02;  8:45  am] 

BILUNG  C006  SS60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7230-21 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensh^e 
Environmental  Response, 
Compensation  and  Liability  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment — 
Rockaway  Township  Wellfield 
Superfund  Site. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
("EPA")  proposes  entering  into  an 
administrative  settlement  to  resolve 
certain  claims  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended 
("CERCLA").  EPA  is  publishing  this 
notification  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  This 
settlement  is  intended  to  resolve  the 
liability  of  Alliant  Techsystems  Inc.  for 
certain  futine  response  costs  to  be 
inciured  by  EPA  at  the  Rockaway 
Township  Wellfield  Superfund  Site 
("the  Site")  in  Rockaway  and  Denville 
Townships,  New  Jersey. 
DATES:  Comments  must  be  provided  on 
or  before  July  12,  2002. 


ADDRESSES:  Comments  should  be 
addressed  to  the  United  States 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway,  New  York,  New  York  10007, 
and  should  refer  to:  In  the  Matter  of  the 
Rockaway  Township  Wellfield 
Superfund  Site:  Administrative 
Settlement,  U.S.  EPA  Index  No.  02- 
2002-2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
United  States  Environmental  Protection 
Agency,  Office  of  Regional  Counsel,  290 
Broadway,  New  York,  New  York  10007; 
Attention:  Virginia  A.  Curry.  Esq.  (212) 
637-3134  or  curry.virginia@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  122(h)  of 
CERCLA,  notification  is  hereby  given  of 
a  proposed  administrative  settlement 
with  Alliant  Techsystems  Inc.  by  which 
this  company  will  pay  all  EPA  futiu^ 
costs  at  the  Site  that  are  not  remedial 
design/remedial  action  oversight  costs. 
Alliant  will  remediate  the  contaminated 
soil  and  groundwater  at  the  Denville 
Technical  Park  portion  of  the  Site  imder 
a  separate  agreement  with  the  State  of 
New  Jersey.  Alliant  previously  paid  all 
EPA's  past  costs  other  than  costs 
incxured  in  EPA's  oversight  of  the 
remedial  design/remedial  action  costs. 
This  Site  is  within  the  jurisdiction  of 
the  Third  Circuit  which  has  ruled  that 
parties  are  not  liable  imder  CERCLA  for 
remedial  design/remedial  action 
oversight  costs.  Alliant  will  receive  a 
covenant  not  to  sue  for  all  EPA's  past 
costs  and  all  paid  future  costs.  The 
Attorney  General  has  approved  this 
settlement. 

Dated:  May  24,  2002. 
William  J.  Muszynski, 

Deputy  Regional  Administrator,  Region  2. 
[FR  Doc.  02-14765  Filed  6-11-02;  8:45  am] 

BILUNQ  CODE  6SeO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7230-1] 

Velslcol/Hardeman  County  Landfill 
Superfund  Site  Mathls  Brothers/South 
Marble  Top  Road  Landfill  Superfund 
Site  Shaver's  Farm  Superfund  Site; 
Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C. 
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9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  ability-to-pay 
settlement  with  Velsicol  Chemical 
Corporation  for  recovery  of  past  and 
futme  response  costs  concerning  six 
superfund  sites:  The  Velsicol/Hardeman 
County  Landfill  Superfund  Site,  Toone, 
Hardeman  Coimty,  Tennessee;  the 
Mathis  Brothers/South  Marble  Top  Road 
Landfill  Superfund  Site,  Kensington, 
Walker  County,  Georgia;  the  Valley 
Chemical  Superfund  Site,  Greenville, 
Mississippi;  the  Tennessee  Products 
Superfund  Site,  Chattanooga, 
Tennessee;  the  Former  Coke  Production 
Plant  Property.  Chattanooga,  Tennessee; 
and  the  Shaver's  Farm  Superfund  Site, 
Lafayette,  Walker  County,  Georgia.  The 
Agreement  requires  Velsicol  Chemical 
Corporation  to  pay  up  to  approximately 
$3.5  million  dollars,  plus  interest,  to 
resolve  its  outstanding  and  potential 
liabilities  at  the  six  Sites.  For  thirty  (30) 


days  following  the  date  of  publication  of 
this  notice,  the  Agency  will  receive 
written  comments  relating  to  the 
settlement.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  Copies  of  the  proposed 
settlement  are  available  from:  Ms.  Paula 
V.  Batchelor,  U.S.  Environmental 
Protection  Agency,  Region  IV,  Waste 
Management  Division,  61  Forsyth 
Street,  SW,  Atlanta,  Georgia  30303,  404/ 
562-8887, 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  at  the  above  address 
within  30  days  of  the  date  of 
publication. 


Dated:  May  17,  2002. 
Anita  L.  Davis, 

Acting  Chief  CERCLA  Program  Services 

Branch.  Waste  Management  Division. 

[FR  Doc,  02-14764  Filed  6-11-02;  8:45  am] 

BILLING  CODE  6560-40-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting;  Thursday,  June 
13.2002 

lune  6,  2002. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  June  13,  2002,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street, 
SW.,  Washington,  DC. 


Item  No. 


Bureau 


Media 


Media 


Subject 


Media 


Wireless  Telecommunications 


Wireless  Telecommunications  and  Office 
of  Engineering  and  Technology. 


Wireline  Competition 


Wireline  Competition  and  Office  of  Engi- 
neering and  Technology, 


Title:  Implementation  of  the  Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992;  Development  of  Competition  and  Diversity  in  Video  Programming 
Distribution:  Section  628(c)(5)  of  the  Communications  Act— Sunset  of  Exclusive 
Contract  Prohibition  (CS  Docket  No.  01-290). 

Summary:  The  Commission  will  consider  a  Report  and  Order  conceming  the  pos- 
sible sunset  of  Section  628(c)(  2)(D). 

Title:  Revisions  to  Cable  Television  Rate  Regulations:  Implementation  of  Sections  of 
the  Cable  Television  Consumer  Protection  and  Competition  Act  of  1992;  Rate 
Regulations  (MM  Docket  Nos  92-266  and  93-215);  Adoption  of  a  Uniform  Ac- 
counting System  for  the  Provision  of  Regulated  Cable  Service  (CS  Docket  No. 
94-28);  and  Cable  Pricing  Flexibility  (CS  Docket  No.  96-157). 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rulemaking  and 
Order  conceming  cable  television  rate  regulations. 

Title:  Annual  Assessment  of  the  Status  of  Competition  in  the  Market  for  the  Delivery 
of  Video  Programming. 

Summary:  The  Commission  will  consider  a  Notice  of  Inquiry  seeking  information  and 
comment  for  the  Ninth  Annual  Report  to  Congress  on  the  status  of  comF>etitk>n  In 
the  market  for  the  delivery  of  video  programming. 

Title:  Implementation  of  Section  6002(b)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1993— Annual  Report  and  Analysis  of  Competitive  Market  Conditions  with  Re- 
spect to  Commercial  Mobile  Services. 

Summary:  The  Commission  will  consider  a  Seventh  Report  conceming  the  status  of 
competition  with  respect  to  Commercial  Mobile  Services. 

Title:  Service  Rules  for  Use  of  the  71-76  GHz,  81-86  GHz  and  92-95  GHz  Bands, 
and  Loea  Communications  Corporation  Petition  for  Rulemaking  (RM-10288). 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rulemaking  con- 
ceming service  rules  for  the  71-76  GHz,  81-86  GHz  and  92-95  GHz. 

Title:  Schools  and  Libraries  Universal  Service  Support  Mechanism  (CC  Docket  No 
02-6). 

Summary:  The  Commisswn  will  consider  an  Order  modifying  section  54.507(a)  of  Its 
rules  as  it  pertains  to  unused  funding. 

Title:  Telecommunications  Service  Priority  Program  Report. 

Summary:  The  Commission's  Wireline  Competition  Bureau  and  Office  of  Engineer- 
ing &  Technology  and  the  National  Communications  System  will  report  on  the 
Telecommunications  Servk:e  Priority  program  and  related  outreach  efforts 


Additional  information  conceming 
this  meeting  may  be  obtained  ft-om 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-835-5322. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  bom  the 
FCC's  duplicating  contractor.  Qualex 


International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897,  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@aol.com. 


This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
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Internet  audio  broadcast  page  at 

<http://www.fcc.gov/realaudio/>.  Audio 

and  video  tapes  of  this  meeting  can  be 

purchased  from  Infocus,  341  Victory 

Drive,  Hemdon.  VA  20170,  telephone 

(703)  834-1470.  Ext.  10;  fax  niunber 

(703)834-0111. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-14910  Filed  6-10-02;  11:49  pm] 

MUINQ  COOE  6n2-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  200233-012. 

Title:  Packer  Avenue  Lease  and 
Operating  Agreement. 

Parties:  Philadelphia  Regional  Port 
Authority,  Astro  Holdings,  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  agreement  through  June  19, 
2002. 

Agreement  No.:  011808. 

Title:  HJS/Sinolines  Slot  Allocation  & 
Sailing  Agreement. 

Parties:  Hanjin  Shipping  Co.,  Ltd., 
Sinotrans  Container  Lines  Co.,  Ltd. 

Synopsis:  The  agreement  would 
authorize  the  parties  to  share  vessel 
space  in  the  trade  between  ports  in  the 
Peoples'  Republic  of  China  (including 
Hong  Kong),  Taiwan,  Korea,  and  Japan 
and  ports  on  the  U.S.  Pacific  Coast. 

Dated:  June  7.  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Theodore  A.  Zook, 

Assistant  Secretary. 

[FR  Doc.  02-14783  Filed  &-11-02;  8:45  am] 

MLUNO  COOe  «730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 


section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  14568N. 
Name:  Districargo,  Inc. 
Address:  8015  NW  29th  Street,  Miami,  FL 
33122. 
Date  Revoked:  May  1,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  2827N. 

Name:  Raymond  Express  Corporation  dba 
Raymond  Express  International. 

Address:  320  Harbor  Way,  South  San 
Francisco,  CA  94080. 

Date  Revoked:  May  9.  2002. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  17258NF. 

Name:  Skycel,  Inc.  dba  Econcargo. 
.Address:  8211  NW  68th  Street.  Miami,  FL 
33166. 

Date  Revoked:  May  12,  200i2. 

Reason:  Failed  to  maintain  valid  bonds. 

License  Number:  15097F. 
Name:  United  Globe  Cargo,  Inc. 
Address:  2142  NW  99th  Avenue,  Miami, 
FL  33172. 
Date  Revoked:  May  12,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  16033NF. 

Name:  Wice  Freight  Services  (Los 
Angeles),  Inc. 

Address:  701  West  Manchester  Blvd.,  Suite 
102.  Inglewood,  CA  90301. 

Date  Revoked:  May  30,  2002. 

Reason:  Surrendered  license  voluntarily. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

(FR  Doc.  02-14782  Filed  6-11-02;  8:45  am) 

BILLINO  COOE  STSO-OI-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the  — 

following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
Kerry  Freight  (USA)  Inc.,  147-45 

Farmers  Blvd.,  Suite  201,  Jamaica,  NY 


11434.  Officers:  Kevin  J.  Park. 
Corporate  Secretary  (Qualifying 
Individual),  Lui  Kim  Ming,  Director.  . 
Citic  Global  Logistics,  Inc.,  120  W. 
Huntington  Drive,  Suite  101,  Arcadia, 
CA  91007.  Officers:  David  Femandes, 
Secretary  (Qualifying  Individual), 
John  Woo,  President. 
World  Cargo  Transport  Inc.  dba  Global 
Freight  Transport,  Inc.,  17  Jessica 
Lane,  No.  Brunswick,  NJ  08902. 
Officer:  William  Roach,  President 
(Qualifying  Individual). 
O  K  Container  Sales,  Inc.,  17870 
Castleton  Street,  #238,  City  of 
Industry,  CA  91748.  Officers:  Boe- 
Bong  Chou  (aka  Ben  Chou),  Managing 
Director,  (Qualifying  Individual),  Szu- 
Pien  Kao,  President. 
Profes  INTL  Corporation  dba  All  State 
International  Freight  Co.  dba  Cargo 
Alliance  Service,  167-55  148th 
Avenue,  Jamaica,  NY  11434.  Officers: 
Charles  H.  Choi,  Director,  (Qualifying 
Individual),  Yeau  Myung  Yoon, 
President. 
T  W  International  Inc.  dba  DYNA 
Express,  147-35  Fanners  Blvd.,  Suite 
202,  Jamaica,  NY  11434.  Officers:  Ai- 
Yun  (Agnes)  Tang,  (Qualifying 
Individual). 

Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
Interocean  Logistics,  Inc.,  703  Waterford 
Way  (NW  62nd  Ave.),  Suite  650, 
Miami,  FL  33126.  Officers:  Carlos  X, 
Valdano,  President,  (Qualifying 
Individual),  Juan  Carlos  Valdano, 
Secretary /Treasurer/Dir. 
Johnny  Air  Cargo,  Inc.,  69-04  Roosevelt 
Avenue,  Woodside,  NY  11377. 
Officer:  Jay  Naval  Angeles,  Vice 
President  (Qualifying  Individual). 
Go-Trans  (Los  Angeles)  Ltd.,  20140  S. 
Western  Avenue,  Torrance,  CA  90501. 
Officers:  Clemencia  Tizon  Hilvano, 
Vice  President  (Qualifying 
Individual),  Patrick  Siu,  President. 
CDS  Overseas,  Inc.,  440  South  Hindry 
Avenue,  Suite  A,  Inglewood,  CA 
90301.  Officer:  Joseph  K.  Yau, 
President/CEO  (Qualifying 
Individual). 
American  Freight  Forwarders,  Inc., 
10431  Felson  Street,  Bellflower,  CA 
90706.  Officers:  Kari  Arme  Stupke, 
Secretary  (Qualifying  Individual),  Eric 
Alan  Larson,  President/CEO. 
Advantage  Logistics  &  Trading  Services 
Inc.,  13703  SW  100  Terrace,  Miami, 
FL  33186.  Officers:  Sigfrido  Eduardo 
Caamano,  President  (Qualifying 
Individual). 
Cosmic  Logistics  Inc.,  181  S.  Franklin 
Avenue,  Valley  Stream,  NY  11581. 
Officers:  Milton  Held,  President 
(Qualifying  Individual),  Ausustus 
Antico,  Secretary/Treasurer. 
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Nationwide  Relocation  Services  Inc., 
1700  NW  64th  Street,  Suite  400,  Ft. 
Lauderdale,  FL  33309.  Officers:  Aldo 
L.  Disorbo,  Director  (Qualifying 
Individual),  Katherine  Bach, 
President. 

Standard  Logistics,  LLC,  8616  La  Tijera 
Blvd.,  #403,  Los  Angeles,  CA  90045. 
Officers:  Walter  Rozario,  Manager 
(Qualifying  Individual),  Tom  Allen, 
Manager. 

Stat  Logistics  International,  Inc.,  28310 
Industrial  Blvd.,  Suite  C,  Hayward, 
CA  94545.  Officers:  Michael  J.  Ford, 
Asst.  Vice  President  (Qualifying 


Individual),  Patrick  H.  Crenshaw. 
President/CEO. 

Dated:  June  7,  2002. 
Theodore  A.  Zook, 

Assistant  Secretary. 

[FR  Doc.  02-14784  Filed  6-11-02;  8:45  am) 

WLUNQ  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuance 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  o^the  Shipping 
Act  of  1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46CFR515. 


License  No. 


16650F 


Name/address 


McCollister's  Transportation  Systems,  Inc.,  1800  Route  130  North,  Burlington,  NJ  08016 


Date  reissued 


March  28,  2002. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

JFR  Doc.  02-14781  Filed  6-11-02;  8:45  am] 

tolLUNG  COOE  6730-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service 

Household  Goods  Tender  of  Service 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  final  issuance  of  the 
GSA  Household  Goods  Tender  of 
Service. 

SUMMARY:  The  General  Services 
Administration  (GSA),  in  compliance 
with  41  U.S.C.  418b,  has  finalized  the 
GSA  Household  Goods  Tender  of 
Service  (HTOS)  which  may  be  accessed 
as  described  in  the  Supplementary 
Information  of  this  notice.  The  HTOS 
combines  the  Domestic  Tender  of 
Service  (DTOS),  effective  January  2, 
1996,  and  the  International  Tender  of 
Service  (ITOS).  effective  October  1, 
1995,  into  a  single  docimient.  It 
establishes  a  uniform  basis  for 
purchasing  transportation,  accessorial 
services,  and  storage-in-transit  for 
personal  effects,  unaccompanied 
baggage,  and  privately  owned  vehicles 
of  Federal  civilian  employees  relocated 
in  the  interest  of  the  Government. 
EFFECTIVE  DATE:  June  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lynn  Ju,  Transportation  Programs 
Branch,  by  phone  at  703-305-7060  or 
by  e-mail  at  lynnette.ju@gsa.gov. 
SUPPLEMENTARY  INFORMATION: 
Agreement  to  abide  by  the  provisions  of 
the  HTOS  is  a  prerequisite  for  any 
carrier  or  household  goods  forwarder 


that  wishes  to  participate  in  GSA's 
Centralized  Household  Goods  Traffic 
Management  Program  (CHAMP).  GSA's 
Federal  customer  agencies  benefit  from 
the  HTOS  which  leverages  the 
Government's  buying  power  to  provide 
agencies  standardized,  cost  effective 
household  goods  transportation 
services. 

The  HTOS  was  published  in  the 
Federal  Register  for  comment  on 
December  21,  2001  (66  FR  246). 
Comments,  due  by  February  19,  2002, 
were  received  from  the  American 
Moving  and  Storage  Association 
(AMSA),  and  Steven's  Van  Lines.  GSA 
considered  all  comments  received  in 
finalizing  the  document  for  publication, 
incorporated  changes  where 
appropriate,  and  reconciled  with  the 
commenting  organizations  those 
comments  that  were  not  adopted  with 
one  exception.  One  commenting 
organization  pointed  out  the  need  to 
correct  numerous  "Government  Bill  of 
Lading  (GBL)"  references  since  the  GBL 
was  retired  on  March  31,  2002.  GSA 
must  carefully  evaluate  each  reference — 
a  time  consuming  process.  Some 
references  are  appropriate  since  the  GBL 
still  may  be  used  for  international 
shipments.  GSA  will  continue  its 
evaluation  and  issue  a  subsequent 
HTOS  amendment  to  correct  any 
references  that  are  inappropriate.  The 
reissued  HTOS  effectively  cancels  the 
current  DTOS  and  ITOS  and  all  their 
supplements.  The  final  HTOS  is 
available  through  the  Internet  at  the 
following  site:  http://www.T6.gsa.gov/ 
fss/fsstt/hhg/tos.htm.  If  you  are  unable 
to  access  this  information,  please  notify 
the  point  of  contact  listed  above. 


Dated:  )une  6,  2002. 
Tauna  T.  Delmonico, 

Director,  Travel  and  Transportation 
Management  Division. 
[FR  Doc.  02-14718  Filed  6-11-02:  8:45  am) 
BH.UNQ  CODE  at20-24-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Cooperative 
Agreement  With  the  Association  of 
American  Medical  Colleges  To  Support 
Reeearch  Integrity  Within  Academic 
Societies 

agency:  Department  of  Health  and 
Human  Services  (DHHS).  Office  of  the 
Secretary,  Office  of  Public  Health  and 
Science,  Office  of  Research  Integrity. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Research 
Integrity  (ORI),  Office  of  Public  Health 
and  Science,  DHHS,  announces  its  plan, 
to  support  a  single  source  cooperative 
agreement  with  the  Association  of 
American  Medical  Colleges  (AAMC). 
The  purposes  of  this  cooperative 
agreement  is  to  engage  the  help  of 
AAMC  in  encouraging  academic 
societies  to  take  measures  to  promote 
research  integrity  activities  within  their 
organizations. 

Authority:  This  Cooperative  Agreement  is 
authorized  under  Section  1707(e)(1)  of  the 
Public  Health  Service  Act,  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Education  and 
Integrity,  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852.  (301)  443-5300. 
SUPPLEMENTARY  INFORMATION:  Academic 
societies  play  a  crucial  role  in  defining 
and  promoting  standards  for  the 
responsible  conduct  of  research. 
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However,  it  has  also  been  suggested  that 
academic  societies  could  be  more  active 
in  filling  this  role.  To  this  end.  ORI 
plans  to  provide  a  single  source 
cooperative  agreement  with  the  AAMC. 
The  purpose  of  this  cooperative 
agreement  is  to  provide  financial 
resources  to  the  AAMC  so  that  they  will 
award  grants  to  the  targeted  academic 
societies  to  undertake  activities  aimed  at 
promoting  the  responsible  conduct  of 
research. 

The  total  award  to  AAMC  will 
amount  to  approximately  $275,000,  of 
which  $25,000  will  be  used  for 
administrative  expenses.  The  remaining 
$250,000  will  be  for  proposed  grants 
awards,  subdivided  into  two  categories. 
The  first  category  will  fund 
approximately  10  small  grants  of  $5,000 
each  to  support  single  events  or  limited 
activities  such  as  a  special  meeting,  a 
national  conference,  or  a  publication. 
The  second  category  will  fund 
approximately  eight  larger  grants  of 
$25,000  each.  These  grants  will  be  used 
for  major  program  initiatives  aimed  at 
promoting  the  responsible  conduct  of 
research. 

As  part  of  the  May  2000 
reorganization  of  the  Office  of  Research 
Integrity,  the  Division  of  Education  and 
Integrity,  ORI,  was  directed  to  "develop 
and  implement,  in  consultation  with  the 
Public  Health  Service  agencies, 
activities  and  programs  for  PHS 
intraminal  and  extramvu^l  research  to 
teach  the  responsible  conduct  of 
research,  promote  research  integrity, 
[and]  prevent  research  misconduct." 
The  House  Appropriation  Committee 
Report  for  FY  2002  further  urged  that 
ORI  form  "a  strong  partnership  [with] 
the  extramural  research  community  in 
both  the  development  and 
implementation  of  ORI's  policies  and 
procedures."  AAMC  is  ideally  and 
imiquely  suited  to  assist  ORI  in  forming 
partnerships  with  the  extraminal 
community  that  will  foster  the 
responsible  conduct  of  research, 
promote  research  integrity,  and  thereby 
prevent  research  misconduct. 

Founded  in  1876,  AAMC  is  a  leading 
association  organized  for  the  piupose  of 
improving  the  nation's  health  through 
the  advancement  of  medical  schools, 
teaching  hospitals,  and  academic 
societies.  It  is  comprised  of  125 
accredited  U.S.  medical  schools,  400 
major  teaching  hospitals  and  health 
systems,  and  98  academic  and 
professional  societies  representing  over 
100,000  members,  including  the 
nation's  medical  students  and  residents. 
AAMC  has  been  instrumental  in 
providing  a  continuing  forum  for  the 
discussion  and  exchange  of  information 
not  only  within  its  membership  but  also 


among  academic  researchers  more 
broadly,  from  the  clinical  sciences  to 
basic  research.  No  other  academic 
organization  has  such  a  diverse 
membership'  and  at  the  same  time  is  so 
directly  associated  with  the  research 
programs  sponsored  by  DHHS. 

AAMC  is  uniquely  qualified  to  assist 
ORI  in  reaching  out  to  academic 
societies.  The  AAMC  has  demonstrated 
over  the  years  that  it  can  work 
successfully  with  the  scientific 
community,  which  includes  academic 
societies,  by  (1)  providing  information 
through  educational  conferences, 
seminars,  and  publications  and  (2) 
advocating  with  key  congressional 
members  and  government  agencies. 
Over  the  years,  AAMC  has  also  shown 
its  ability  to  partner  with  other 
organizations,  including  govenunent 
entities,  such  as  Centers  for  Disease 
Control  and  Prevention.  AAMC  is 
comprised  of  five  components.  One  of 
its  components  is  the  Coimcil  of 
Academic  Societies  (CAS).  Therefore,  it 
is  because  of  this  organizational 
relationship  that  the  AAMC  has  a 
unique  capacity  to  work  directly  with 
key  academic  societies  that  intersect 
with  the  PHS  constituent  community  in 
a  number  of  distinct  ways,  e.g., 
education,  research,  administration, 
health  care  delivery,  and  policy 
functions.  Contact  with  key  constituent 
communities  will  be  organized  through 
AAMC's  Council  of  Academic  Societies 
(CAS),  one  of  five  constituent 
components.  ORI  is  confident,  based  on 
these  important  and  unique 
characteristics,  that  AAMC  is  the  only 
organization  that  can  effectively  bridge 
the  gap  between  the  relevant  academic 
societies  and  the  need  to  promote 
research  integrity  in  fields  that  are 
directly  relevant  to  the  work  of  PHS. 

The  ORI  will  assiune  substantial 
programmatic  involvement  in  this 
project.  It  will  work  cooperatively  with 
AAMC  in  establishing  specific  goals  for 
this  program  and  participate  in  the  peer 
review  of  the  grants.  It  will  also  assist 
in  announcing  of  the  project  and  the 
grant  results. 

(OMB  Catalog  of  Federal  Domestic 
Assistance:  The  Catalog  of  Federal  Domestic 
Assistance  numlier  for  this  Cooperative 
Agreement  is  CFDA  #93.004) 

Dated:  |une  6.  2002. 
Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 
[FR  Doc.  02-14739  Filed  6-11-02;  8:45  am) 

BILLING  CODE  4150-31-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

President's  Council  on  Physical 
Fitness  and  Sports 

agency:  Office  of  the  Secretary.  Office 
of  Public  Health  and  Science. 
ACTION:  Notice  of  meeting. 

SUI/HMARY:  As  stipulated  by  the  Federal 
Advisory  Committee  Act,  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  hereby  giving  notice 
that  the  President's  Coimcil  on  Physical 
Fitness  and  Sports  will  hold  a  meeting. 
This  meeting  is  open  to  the  public.  A 
description  of  the  Coimcil's  functions  is 
included  also  with  this  notice. 
DATE  AND  TIME:  June  21,  2002,  from  8 
a.m.  to  12:45  p.m. 

ADDRESSES:  Department  of  Health  and 
Human  Services,  Hubert  H.  Humphrey 
Building,  Room  800,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201. 
FOR  FURTHER  INFORMATION,  CONTACT:  Lisa 
Oliphant,  Executive  Director, 
President's  Council  on  Physical  Fitness 
and  Sports,  Hubert  H.  Humphrey 
Building,  Room  738H,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  (202)  690-5187. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Physical  Fitness 
and  Sports  (PCPFS)  was  established  in 
1956  by  President  Eisenhower  after 
published  reports  indicated  that 
American  boys  and  girls  were  unfit 
compared  to  the  children  of  Western 
Europe.  The  Coimcil  has  undergone  two 
name  changes  and  several 
reorganizations  before  arriving  at  its 
present  status  as  a  program  office  within 
the  Office  of  Public  Health  and  Science 
in  the  United  States  Department  of 
Health  and  Human  Services.  It  currently 
operates  under  directives  issued  in 
Executive  Order  13265,  as  amended. 
PCPFS  serves  to  promote  physical 
activity  and  sports  participation  among 
all  Americans.  The  primary  functions  of 
the  Council  include  (1)  to  advise  the 
President  and  Secretary  concerning 
progress  made  in  carrying  out  the 
provisions  of  the  Executive  Order  and 
recommend  to  the  President  and 
Secretary,  as  necessary,  actions  to 
accelerate  progress;  (2)  to  advise  the 
Secretary  on  ways  and  means  of 
enhancing  opportunities  for 
participation  in  physical  fitness  and 
sports,  and,  where  possible,  to  promote 
and  assist  in  the  facilitation  and/or 
implementation  of  such  measures;  (3)  to 
advise  the  Secretary  regarding 
opportunities  to  extend  and  improve 
physical  activity/fitness  and  sports 
programs  and  services  at  the  national, 
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state  and  local  levels;  and  (4)  advise  the 
Secretary  regarding  the  enhancement  of 
objectives,  programs  and  educational 
and  promotional  materials  sponsored, 
overseen,  and/or  disseminated  by  the 
Council. 

This  meeting  of  the  Council  is  being 
held  to  (1)  introduce  newly  appointed 
members;  (2)  provide  Council  members 
with  the  status  of  ongoing  Council 
programs  and  activities;  and  (3)  plan  for 
future  projects  and  programs. 

The  15-aay  notice  exception  found  at 
41  CFR  101-61015(b)(2)is  invoked  due 
to  the  President  signing  this  Executive 
Order  on  June  6,  limiting  the  amount  of 
time  available  for  public  notice  of  the 
Council  meeting,  and  the  necessity  of  a 
meeting  within  15  days  of  that  date. 

Dated:  June  5,  2002. 
Lisa  E.  Oliphant, 
Executive  Director. 

(FR  Doc.  02-14740  Filed  6-11-02;  8:45  am] 
BILUNG  CODE  41SO-2S-P 


PEPARTMENT  OF  HEALTH  AND 
UMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  (HHS) 
announces  the  following  advisory 
committee  meeting. 

Name:  National  Committee  on  Vital  and 
iealth  Statistics  (NCVHS). 

Time  and  Date:  June  26,  2002 — 9  a.m.-6 
j.m.;  June  27,  2002—10  a.m.-2  p.m. 

Place:  The  Wyndham  City  Center  Hotel, 
1143  New  Hampshire  Avenue,  NW.. 
/Vashingfon.  DC  20037. 
Status:  Open. 

Purpose:  At  this  meeting  the  Committee 
vill  hear  presentations  and  hold  discussions 
»n  several  health  data  policy  topics.  On  the 
irst  day  the  full  Committee'will  be  briefed 
)y  HHS  staff  on  a  number  of  topics  including 
an  update  on  activities  of  the  HHS  Data 
Council;  Departmental  responses  to  recent 
reports  and  recommendations  from  the 
Committee;  and  the  status  of  implementation 
of  the  administrative  simplification 
provisions  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (HIPAA) 
including  the  status  of  privacy  and  data 
standards  regulations.  The  Committee  will 
hear  a  presentation  on  the  Consolidated 
Health  Informatics  E-government  Initiative 
and  from  a  panel  on  recent  activities  in  the 
healthcare  quality  area.  The  Committee  will 
also  vote  on  approval  for  its  5th  annual 
report  to  Congress  on  the  implementation  of 
HIFAA  administrative  simplification 
provisions,  the  adoption  of  a  plan  for  Heath 
Statistics  in  the  21st  Century,  and  draft 
recommendations  for  code  sets.  There  will  be 
Subcommittee  breakout  sessions  late  in  the 
afternoon  of  the  first  day  and  prior  to  the  full 
Committee  meeting  on  the  second  day. 


Agendas  for  these  breakout  sessions  may  be 
found  on  the  NCVHS  Web  site  (URL  below). 

On  the  second  day  the  full  Committee  will 
hear  from  the  General  Accounting  Office  on 
a  study  on  linking  records  and  privacy.  Later 
in  the  day  members  will  hear  reports  from 
the  Subcommittees  and  Workgroups  on  their 
activities.  Finally,  the  agendas  for  future 
NCVHS  meetings  will  be  discussed. 

For  Further  Information  Contact: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  National  Center  for  Health  Statistics, 
Centers  for  Disease  Control  and  Prevention, 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland  20782, 
telephone  (301)  458-4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  Web  site  http://www.ncvhs.hhs.gov/. 
where  further  information  including  an 
agenda  will  be  posted  when  available. 

Dated:  May  4,  2002. 

James  Scanion, 

Director,  Division  of  Data  Policy.  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  02-14702  Filed  6-11-02;  8:45  am) 

BILUNQ  CODE  41S1-06-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-02-09] 

Fiscal  Year  2002  Program 
Announcement;  Avaliabiiity  of  Funds 
and  Notice  Regarding  Applications 

agency:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications. 

SUMMARY:  The  Administration  on  Aging 
announces  that  under  the  Performance 
Outcome  Measures  Project  it  will  hold 
two  competitions  to  fund  grant  awards 
for  cooperative  agreements  to  support: 

(1)  State-wide  surveys  of  program 
performance  with  State  Agencies  on 
Aging,  and  (2)  the  continued 
development  of  performance  outcome 
measures  survey  instruments.  Under  the 
first  competition,  for  State-wide 
surveys,  AoA  expects  to  enter  into 
cooperative  agreements  at  a  federal 
share  of  approximately  $50,000  for  one 
year  with  up  to  fifteen  (15)  State 
agencies  on  aging.  Under  the  second 
competition,  for  the  development  of 
performance  outcome  measures  survey 
instruments,  AoA  expects  to  enter  into 
cooperative  agreements  at  a  federal 
share  of  approximately  $30,000  for  one 
year  with  up  to  ten  (10)  State  Agencies 
on  Aging. 

Purpose  of  grant  awards:  It  is  the 
purpose  of  the  first  part  of  this 


competition  to  provide  states  with  the 
opportunity  to  conduct  performance 
outcome  measures  surveys  at  the  state 
level.  AoA  is  conducting  national 
performance  outcome  surveys  which  the 
States  can  use  as  performance 
benchmarks  for  comparison  with  the 
State-wide  surveys  they  elect  to 
conduct.  Under  the  second  part  of  this 
competition  for  the  performance 
outcome  measures  project  states  mu^t 
work  collaboratively  to  continue  to 
refine  the  current  survey  measures  and 
develop  new  measures  in  additional 
areas. 

Eligibility  for  grant  awards  and  other 
requirements:  For  both  competitions 
under  this  Announcement  eligibility  is 
limited  to  State  Agencies  on  Aging. 
Grantees  are  required  to  provide  a  25% 
non-federal  match. 

DATES:  The  deadline  date  for  the 
submission  of  applications  is  July  29, 
2002. 

ADDRESSES:  Application  kits  are 
available  by  writing  to  the  U.S. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Evaluation,  330  Independence 
Ave.,  SW,  Washington.  DC  20201,  Attn: 
David  Bunoski,  or  by  calling  202/260- 
0669.  Applications  must  be  mailed  or 
hand-delivered  to  the  Office  of  Grants 
Management  at  the  same  address. 
Instructions  for  electronic  mailing  of 
grant  applications  are  available  at 
h  ftp  ://www.aoa  .gov/egran  ts. 

Dated:  May  24,  2002. 
losefina  G.  Carbonell. 
Assistant  Secretary  for  Aging. 
IFR  Doc.  02-14701  Filed  6-11-02:  8:45  am] 
BILUNO  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announc«n>dnt  02165] 

Population-based  Research  in 
Attention-Deficit  Hyperactivity 
Disorder;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  cooperative  agreements  for 
population-based  research  projects  on 
Attention-Deficit  Hyperactivity  Disorder 
(ADHD)  that  describe  prevalence, 
treated  prevalence,  select  comorbid 
conditions,  secondary  conditions,  and 
health  risk  behaviors. 
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The  purpose  of  this  program  is  to 
support  research  in  ADHD  and  the 
exploration  of  other  health  conditions 
and  health  risk  behaviors  to  children 
and  adolescents  with  the  disorder. 

This  program  consists  of  two  types  of 
research  (Type  I  and  Type  11): 

Type  I— Research  Targeting  Children 
With  ADHD  Ages  4  to  10 

The  purpose  of  Type  I  funding  is  to 
determine  the  prevalence  or  treated 
prevalence  of  children  with  ADHD  in  a 
defined  community;  to  identify  rates  of 
select  comorbid  or  secondary  conditions 
in  children  with  ADHD  in  a  defined 
commimity;  to  identify  types  and  rates 
of  health  risk  behaviors  in  children  with 
ADHD;  and  to  describe  ciurent  and 
previous  receipt  of  treatment  in  children 
with  ADHD.  Type  I  awardees  will  work 
in  collaboration  with  other  grantees  and 
CDC  to  develop  adequate  measures  and 
inform  methodologic  decisions. 
Wherever  possible,  Type  I  grantees  will 
use  identical  case  identification 
methods  as  in  Type  n  projects. 

Type  n— Research  Targeting 
Adolescents  With  ADHD  Ages  11  to  17 

Similar  to  Type  I,  the  purpose  of  Type 
n  funding  is  to  describe  the  prevalence 
or  treated  prevalence  of  ADHD  in 
adolescents  in  a  defined  community;  to 
identify  rates  of  comorbidity  and 
secondary  conditions  in  adolescents 
with  ADHD  in  the  defined  community; 
to  identify  rates  of  health  risk  behaviors 
in  adolescents  with  ADHD;  and  to 
describe  ourent  and  previous  receipt  of 
treatment  in  adolescents  with  ADHD. 
Type  II  awards  will  work  in 
collaboration  with  CDC  to  develop 
adequate  measures  and  inform  analytic 
decisions.  Wherever  possible,  Type  II 
grantees  will  use  identical  case 
identification  methods  as  in  Type  I 
projects. 

Quantifiable  outcomes  of  the 
cooperative  agreement  will  be  measured 
against  the  following  performance  goal: 
To  find  causes  and  risk  factors  for  birth 
defects  and  developmental  disabilities 
in  order  to  develop  prevention 
strategies. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301.  311  and  317(C)  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
Sections  241,  243,  and  247b-4)  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  nimiber  is  93.283. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 


their  agencies;  that  is,  universities, 
colleges,  technical  schools,  research 
institutions,  hospitals,  other  public  and 
private  nonprofit  organizations, 
community-based  organizations,  faith- 
based  organization.  State  and  local 
govenunents  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau,  federally  recognized  Indian  tribal 
governments,  hidian  tribes,  or  Indian 
tribal  organizations. 

Only  one  application  from  each 
organization  may  be  submitted  for  this 
aimouncement.  The  applicant  can  apply 
for  only  one  .Type  (Type  I  or  Type  II). 

To  be  eligible  for  Type  I  or  Type  n 
awards,  applicants  must  document  a 
population  of  at  least  5,000  youths 
either  aged  4  to  10  or  aged  11  to  17  from 
which  screening  for  ADHD  will  be 
conducted.  The  minimimi  study 
population  was  determined  to  ensure  a 
robust  study  sample  and  is  based  on 
ADHD  prevalence  estimates  of  5  to  7 
percent  of  school-age  children. 
Applicants  who  are  unable  to  dociunent 
the  piiniTniiin  study  population 
requirement  will  be  determined 
ineligible.  The  applicant  must  include 
this  information  as  part  of  the  abstract. 
If  it  is  not  included,  then  the  application 
will  be  determined  as  non-responsive 
and  returned  without  review. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  2002  to  fund  approximately  two 
awards.  It  is  expected  that  the  awards 
will  average  $250,000.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  1,  2002,  and  will  be  made  for 
a  12 -month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  are  subject  to  change. 
Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress, 
submission  of  required  reports,  and  the 
availability  of  funds. 

Funding  Preferences 

Funding  preference  will  include:  (1) 
Geographic  balance;  and  (2)  racial/ 
ethnic  diversity  of  target  popiilations, 
relative  to  and  consistent  with  the 
technical  merit  of  the  application. 


Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program  announcement 
under  both  types  of  award,  the  recipient 
will  be  responsible  for  activities  under 
1.  Recipient  Activities,  and  CDC  will  be 
responsible  for  activities  listed  under  2. 
CDC  Activities. 

1.  Recipient  Activities 

a.  Develop  or  enhance  a  population- 
based  (in  the  commimity  or  area  defined 
by  the  applicant)  epidemiologic  survey 
to  identify  prevalence  or  treated 
prevalence  rates  of  ADHD  in  children 
(Type  I)  or  adolescents  (Type  11).  The 
recipient  will  clearly  describe  a 
population-based  method  for  the  study. 

b.  Identify  methodology  for 
ascertaining  an  ADHD  case.  Method 
should  reflect  the  ciurent  diagnostic 
criteria  for  ADHD  as  seen  in  the 
Diagnostic  and  Statistical  Manual  of 
Mental  Disorders,  Fourth  Edition  (DSM- 
IV),  American  Psychiatric  Association, 
1994. 

c.  Identify  select  comorbid  conditions 
to  be  included  in  the  survey.  Applicants 
will  focus  on  the  presence  of  common 
conditions  often  comorbid  with  ADHD.    . 
These  may  include  but  are  not  limited 

to  the  following:  Oppositional-defiant 
disorder;  depression;  learning  disorders; 
anxiety;  and  conduct  disorder. 
Comorbid  conditions  may  be 
investigated  based  on  the  interest  and 
capabilities  of  the  applicant 
organization. 

d.  Identify  specific  health  risk 
behaviors  to  be  included  in  the  survey. 
For  Type  I  studies,  health  risk  behaviors 
among  4  to  10  year  old  children  will  be 
assessed.  These  may  include  but  are  not 
limited  to  the  following  examples: 
Unintentional  injury,  fighting/bullying; 
drug  or  alcohol  use;  smoking:  truancy; 
delinquency;  and  early  sexual  activity. 
For  Type  11  studies,  health  risk 
behaviors  among  11  to  17  year  old  youth 
will  be  assessed.  These  may  include  but 
are  not  limited  to  the  following 
examples:  Unintentional  injury  due  to 
automobile  collisions;  bicycle  or  sports 
related  injuries;  fighting/bullying;  drug 
use;  alcohol  use;  smoking;  sexual 
activity;  teen-age  pregnancy  or 
paternity;  self-injurious  behaviors; 
truancy;  and  criminality. 

e.  Develop  a  survey  module  to  collect 
other  descriptive  and  demographic  data 
on  the  study  participants  including 
ciurent  and  previous  treatment  for 
ADHD  and  comorbid  cases.  Emergency 
medical  care  utilization  should  also  be 
assessed  for  the  reason  and  frequency  of 
care. 
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f.  Develop  valid  and  reliable  survey 
lata  collection  instruments  and 
)rotocols. 

g.  Establish  or  enhance  collaborative 
:  elationships  with  appropriate 
stakeholders,  i.e.  schools,  school 
districts,  local  officials,  professionals,  or 
local  organizations. 

I   h.  Develop  and  implement  quality 
assurance  procedures  to  ensure  that 
study  protocols  are  followed  and  that 
data  is  not  compromised. 

i.  Develop  research  questions  or 
survey  modules  in  areas  related  to,  but 
distinct  from  those  already  specified  in 
the  announcement.  Recipient  initiated 
research  questions  and  methods  will  be 
clearly  described. 

j.  Collaborate  with  other  grantees  to 
design  and  develop  a  common  protocol 
for  all  recipients  to  implement  and 
evaluate. 

2.  CDC  Activities 

a.  Participate  in  designing, 
developing,  and  evaluating 
methodologies  and  approaches  for  using 
standardized  case  definitions  for  the 
grantees.  Provide  final  approval  of  case 
identification  and  study  methods. 

b.  Participate  in  the  development  and 
plaiming  of  the  survey  instrument  and 
study  protocol.  Provide  final  approval  of 
purvey  instrument. 

I  c.  Provide  current  information  on 
iurvey  methods  including  technical 
information  on  ADHD,  selected 
comorbid  conditions,  and  health  risk 
behaviors. 

d.  Assist  the  recipient  in  the 
development  of  quality  assurance 
procedures. 

I  e.  Participate  in  the  development  of 
an  evaluation  plan  for  the  completeness 
and  validity  of  data  from  the  survey. 

f.  Assist  in  the  analysis  and  reporting 
of  aggregate  survey  data  collected  from 
grantees,  and  coordinate  the  transfer  of 
data  among  grantees. 

g.  Facilitate  communication/ 
coordination  among  recipients  to 
enhance  collaborative  activities,  to 
improve  the  overall  quality  of  the 
research,  and  ensure  data  quality. 

h.  Assist  recipients  in  the  evaluation 
and  dissemination  of  the  findings. 

F.  Content 


Letter  of  Intent 

I  A  non-binding  letter  of  intent  is 
Tequested  from  prospective  applicants. 
The  letter  should  not  exceed  two  pages. 
It  should  identify  the  announcement 
number,  name  the  proposed  project 
director,  denote  the  intent  to  submit  a 
Type  I  or  Type  II  application  (applicants 
are  only  permitted  to  submit  a  proposal 
for  one  type  of  award),  and  indicate  the 


funding  level  being  requested.  This 
letter  will  allow  CDC  to  determine  the 
amount  of  interest  in  the 
aimouncement,  to  plan  the  review  more 
efficiently,  and  to  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  the  application 
submission  date. 

Application 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  your  program  plan. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  June  28,  2002,  submit  the 
LOI  to  the  Official  Designated  for 
Program  Technical  Assistance  identified 
in  the  "Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

Application 

Submit  the  original  and  two  copies  of 
Form  PHS  398  (0MB  Number  0925- 
0001).  Adhere  to  the  instructions  on  the 
Errata  Instruction  Sheet  for  PHS  398. 
Forms  are  available  at  the  following 
Ihtemet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.h  tm 

On  or  before  5  p.m.  Eastern  Time, 
August  2,  2002,  submit  the  application 
to:  Technical  Information  Management- 
PA02165  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Rd,  Room 
3000.  Atlanta.  GA  30341-4146. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5  p.m.  Eastern 
Time  on  the  deadline  date.  Applicants 
sending  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to:  (1)  Carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disaster,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Applications  that  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 


H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goal  as  stated  in  section 
"A.  Purpose"  of  this  announcement. 
Measures  must  be  objective/quantitative 
and  must  measure  the  intended 
outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Applications  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 

1.  Description  of  Program  and 
Methodology  (30  Points) 

a.  Extent  to  which  applicant  describes 
the  methods  they  will  use  to:  (1) 
Identify  and  clearly  define  the 
population  for  the  proposed  research, 
including  the  size  of  the  community, 
demographic  characteristics  of  the  study 
area,  and  methods  for  screening  or 
administering  the  survey  in  this 
population;  (2)  develop  case  definitions 
for  ADHD,  the  selected  comorbid 
conditions,  and  measures  of  health  risk 
behaviors  using  valid  and  reliable 
measurement  tools;  (3)  train  study  staff 
on  case  ascertainment  methods  and 
survey  delivery  as  appropriate;  (4) 
develop  and  implement  quality 
assurance  procedures  and  an  evaluation 
plan  for  the  study;  and  (5)  develop  an 
analytic  and  dissemination  plan,  and 
prepare  manuscripts. 

b.  Extent  to  which  applicant  describes 
proposed  investigator-initiated  survey 
questions  or  modules,  including  specific 
questions  or  types  of  questions,  existing 
scales  or  inventories,  and  why  these 
additions  are  relevant  and  important  to 
the  intent  of  this  announcement. 

2.  Collaborative  Efforts  (20  Points) 

a.  Extent  to  which  applicant 
demonstrates  the  ability  to  access 
multiple  data  sources  as  necessary  for 
the  proposed  study.  For  instance,  school 
systems,  local  officials,  parent  groups, 
or  others  for  the  purpose  of  case 
ascertainment  (include  written 
assurances). 

b.  Extent  to  which  recipient  identifies 
possible  collaborative  relationships  with 
existing  ADHD  research  programs  that 
may  enhance  recipients'  future  research 
activities. 

c.  Extent  to  which  collaborative 
efforts  with  other  relevant  stakeholders 
are  documented. 
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3.  Goals  and  Objectives  (15  Points) 

a.  Extent  to  which  applicant  clearly 
describes  the  short-term  and  long-term 
goals  and  measurable  objectives  of  the 
project. 

b.  Extent  to  which  applicant's  goals 
and  objectives  are  realistic,  time- 
bounded,  and  consistent  with  the  stated 
goals  and  purpose  of  this  announcement 
and  the  proposed  program  methodology. 

c.  The  degree  to  which  applicant  has 
met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  why  and  in  what 
ways  the  design  of  the  study  is  adequate 
to  establish  the  rates  and  descriptive 
data  required  by  the  recipient. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with  the 
commimity(ies)  and  recognition  of 
mutual  benefits. 

4.  Staffing  and  Management  (15  Points) 

a.  Extent  to  which  key  personnel  have 
qualifications,  skills  and  experience  in 
epidemiologic  methods,  ADHD  specific 
surveys  or  similar  large  population- 
based  surveys,  data  management  and 
analysis  to  develop  and  implement 
population-based  surveys  and  analytic 
studies  in  ADHD  and  other  related 
disorders. 

b.  Extent  to  which  applicant  has  the 
ability  to  manage  and  coordinate  the 
proposed  research. 

c.  Extent  to  which  there  is  appropriate 
dedicated  staff  time  to  develop  and 
implement  the  project. 

d.  Extent  to  which  applicant  provides 
an  appropriate  time  line  and  includes 
activities  and  personnel  responsibilities. 

e.  Extent  to  which  applicant 
demonstrates  an  organizational    . 
structure  (include  an  organizational 
chart)  and  facilities/space/  equipment 
that  are  adequate  to  carry  out  the 
activities  of  the  program. 

5.  Understanding  the  Problem  (10 
Points) 

a.  Extent  to  which  applicant  has  a 
clear,  concise  imderstanding  of  the 
requirements  and  purpose  of  the 
cooperative  agreement. 

b.  Extent  to  which  appUcant 
understands  the  issues,  challenges,  and 
barriers  associated  with  developing  and 
implementing  population-based  surveys 


on  ADHD  and  the  complexity  of 
epidemiologic  study  in  AD}Ui  and 
related  disorders. 

c.  Extent  to  which  applicant 
imderstands  the  issues,  challenges,  and 
barriers  associated  with  case 
ascertainment  for  ADHD. 

d.  Extent  to  which  applicant  describes 
the  need  for  population-based  study  of 
ADHD  and  related  disorders  in  their 
community  or  State. 

6.  Evaluation  Plan  (10  Points) 

a.  Extent  to  which  applicant  describes 
an  evaluation  plan  that  will  monitor  the 
reliability,  progress,  timeliness,  and 
completeness  of  the  objectives  and 
activities  of  the  project. 

b.  Extent  to  which  applicant  describes 
a  method  to  evaluate  the  completeness 
of  ascertainment  of  cases  for  the  survey 
aspects  of  the  study. 

7.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds.  The  applicant  shall 
describe  and  indicate  the  availability  of 
the  facilities  and  equipment  necessary 
to  carry  out  this  project. 

8.  Human  Subjects  Review  (Not  Scored) 

The  extent  to  which  the  applicant 
adequately  address  the  requirements  of 
Title  45  CFR  Part  46  for  the  protection 
of  human  subjects.  (Not  scored; 
however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  are  so  inadequate  as  to 
make  the  entire  application 
unacceptable.) 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semi-Aimual  progress  reports  to 
include: 

a.  A  brief  project  description. 

b.  A  comparison  of  the  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period. 

c.  In  the  case  that  established  goals 
and  objectives  may  not  be  accomplished 
or  are  delayed,  documentation  of  both 
the  reason  for  the  deviation  and  the 
anticipated  corrective  action  or  a 
request  for  deletion  of  the  activity  from 
the  project. 

d.  Other  pertinent  information, 
including  preliminary  findings  from  the 
analysis  of  available  data. 

e.  Financial  recap  of  obligated  dollars 
to  date  as  a  percentage  of  total  available 
funds. 


f.  A  data  requirement  that 
demonstrates  measures  of  effectiveness 
as  related  to  the  performance  goal  stated 
in  section  "A.  Purpose"  of  this 
announcement. 

2.  Financied  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  of  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  Minorities  in 

Research 
AR-9    Paperwork  Reduction  Act 

Reqiurements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-22    Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  aimouncements 
can  be  foimd  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  Fimding,  then  go  to  Grants  and 
Cooperative  Agreements. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Sheryl 
Heard,  Grants  Management  Specialist, 
Assistance  and  Acquisition  Branch  B, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Program  Announcement  02165, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  Georgia  30341^146, 
Telephone:  770-488-2723,  E-Mail 
address:  SLH3@CDC.GOV. 

For  program  technical  assistance, 
contact:  William  K.  Ramsey,  Project 
Officer,  National  Center  on  Birth  Defects 
and  Developmental  Disabilities,  CDC, 
4770  Buford  Highway,  MS  F-15, 
Atlanta,  Georgia  30341,  Telephone: 
770-488-7282,  E-Mail  address: 
WKR1@CDC.GOV. 

Dated:  June  6.  2002. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  02-14728  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02108] 

The  Recurrence  of  Neural  Tube 
Defects  Affected  Pregnancies 
Educational  and  Prevention  Program 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  the  support  of  a  prevention 
recurrence  program  for  neural  tube 
defects  (NTDs).  This  program  addresses 
.  the  "Healthy  People  2010"  focus  area  of 
Birth  Defects  and  Developmental 
Disabilities. 

The  purpose  of  the  program  is  to 
prevent  the  recurrence  of  pregnancies 
affected  by  NTDs  by  increasing  maternal 
preconceptional  and  periconceptional 
use  of  folic  acid  supplementation 
tlirough  a  program  targeting  women 
who  have  had  at  least  one  such 
pregnancy.  This  program  will  improve 
the  knowledge  and  awareness  of  health 
care  providers,  and  women  of 
reproductive  age  about  reducing  birth 
defects  by  promoting  the  use  of  folic 
acid. 

Quantitative  and  measurable 
outcomes  of  the  program  will  be  in 
alignment  with  the  performance  goal  to 
increase  consimiption  of  folic  acid 
among  women  of  reproductive  age  to 
prevent  serious  birth  defects. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301,  311,  and  317(C)  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
Sections  241,  243  and  247bH-4),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93,184. 

C  Eligible  Applicants 

Assistance  will  be  provided  only  to 
applicants  that  are  well-established 
national,  nonprofit  organizations  with 
experience  in  the  development  of  health 
education  strategies  targeting  women 
that  are  at  risk  of  having  a  NTD-affected 
pregnancy  and  educating  health  care 
providers  about  the  relationship 
between  folic  acid  and  NTDs, 
specifically  spina  bifida. 
1 1  To  be  eligible,  applicants  must: 
I '  1.  Demonstrate  that  the  organization's 
mission  is  explicitly  committed  to  the 
prevention  of  NTDs  specifically  spina 
bifida,  and  this  may  be  demonstrated  by 
submission  of  the  charter,  articles  of 


incorporation,  or  other  governing 
documents. 

2.  Demonstrate  that  the  organization 
is  a  nonprofit  and  recognized  as  tax 
exempt  under  Section  501(c)(3)  of  the 
Internal  Revenue  Code,  and  this  may  be 
demonstrated  through  inclusion  of  your 
Internal  Revenue  Service  determination 
letter. 

3.  Demonstrate  the  organization  has 
the  capacity  and  experience  providing 
health  education  to  women  who  are  at 
risk  of  having  a  NTD-affected 
pregnancy,  and  this  may  be 
demonstrated  through  letters  of  support. 

4.  Demonstrate  that  the  organization 
has  a  national  membership  of  a  national 
network  of  local  organizations,  and  this 
may  be  done  through  a  letter  from  the 
organization's  leadership  which 
describes  the  national  network. 

This  information  should  be  placed 
directly  behind  the  face  page  (first  page) 
of  your  application.  Applications  that 
do  not  include  the  above  information 
will  be  determined  as  non  responsive 
and  returned  without  review. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1,  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  "1.  Recipient  Activities,"  and 
CDC  will  be  responsible  for  the 
activities  listed  under  "2.  CDC 
Activities." 

1.  Recipient  Activities: 

a.  Develop  a  public  awareness 
campaign  for  women  who  are  at  risk  for 
recurrence  of  a  NTD-affected  pregnancy. 

b.  Identify  women  who  have  had  a 
NTD-affected  pregnancy  in  order  to 
target  educational  and  prevention 
messages  and  strategies. 

c.  Develop  and  test  messages  for 
brochures,  posters  and  other  materials 


to  physician  and  health  care  providers 
on  the  recurrence  of  NTDs. 

d.  Educate  women  who  have  had  a 
NTD-affected  pregnancy  and  provide 
them  with  accurate,  sensitive,  and 
timely  information  on  the  causes  of 
NTDs  and  the  possibility  of  preventing 
future  such  problems  throu^  increased 
folic  acid  supplementation. 

e.  Evaluate  the  effectiveness  of 
education  and  supplementation  by 
assessing  reported  knowledge, 
consumption  and  subsequent  pregnancy 
outcomes  of  the  target  audience. 

f.  Develop  training  of  health  care 
providers  (HCP)  designed  to  increase 
the  number  of  women  counseled  about 
consuming  adequate  levels  of  folic  acid. 

g.  Develop  and  implement  a  plan  to 
evaluate  the  efficacy  and  effectiveness 
of  this  project. 

h.  Access  target  populations  of: 
families  affected  by  NTDs  (e.g.,  those 
living  with  spina  bifida);  women  of 
reproductive  age  who  have  spina  bifida; 
and  women  who  have  experienced 
miscarriage,  therapeutic  terminations,  or 
stillbirth  due  to  NTD-affected 
pregnancies,  in  order  to  test  messages 
for  efficacy  and  sensitivity. 

i.  Develop  and  disseminate  health 
promotion  prevention  information 
through  innovative  health 
communication  and  social  marketing 
techniques  related  to  the  prevention  of 
recurrence  of  NTDs. 

2.  CDC  Activities: 

a.  Provide  technical  and  scientific 
consultation  and  assistance  for  the 
development  and  implementation 
aspect  of  this  project. 

D.  Provide  technical  and  scientific 
consultation  in  evaluating  the  indicators 
of  changes  in  knowledge,  attitude  and 
behaviors  of  women  who  are  at  risk  for 
recurrence  of  NTDs. 

c.  Participate  in  the  development  and 
evaluation  of  national  surveys  of  women 
at  risk  for  a  recurrence  related 
pregnancy. 

d.  Participate  in  the  development  of 
educational  materials  and  information 
for  health  care  providers  to  increase 
their  knowledge  about  folic  acid 
consumption  for  women  who  are  at  risk 
for  recurrence  of  NTDs. 

F.  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  15  double-spaced  pages,  printed  on 
one  side,  with  one-inch  margins,  and 
unreduced  font. 
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G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0920-0428). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm 

On  or  before  5  p.m.  Eastern  Time  July 
10,  2002,  submit  the  application  to: 
Technical  Information  Management 
Section,  PA  02108,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5:00  p.m. 
Eastern  Time  on  the  deadline  date. 
Applicants  sending  applications  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disaster,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline.  Applications  that  do  not 
meet  the  above  criteria  will  not  be 
eligible  for  competition  and  v«ll  be 
discarded.  Applicants  will  be  notified  of 
their  failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measiues  of 
Effectiveness  must  relate  to  the 
performance  goal  as  stated  ib  section 
"A.  Purpose"  of  this  announcement. 
Measures  must  be  objective/quantitative 
and  must  measiu^  the  intended 
outcome.  The  Measures  of  Effectiveness 
will  be  submitted  with  the  application 
and  will  be  an  element  of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Description  of  Objectives  (30  Points) 

The  extent  that  the  proposed 
objectives  are  clearly  stated,  realistic, 
time-phased,  and  related  to  the  purpose 
of  the  project 

2.  Scope  of  Proposal  (30  points) 

Ability  of  the  organization  to  carry  out 
project  activities  on  a  national  scope, 
including  data  collection  and 
educational  intervention  in  at  least  two- 


thirds  of  States  located  in  the  United 
States 

3.  Evaluation  (15  Points) 

The  quality  and  feasibility  of  the 
evaluation  plan  for  the  various 
initiatives  involved  in  the  project 

4.  Project  Personnel  (15  Points) 

The  extent  that  professional  personnel 
proposed  to  be  involved  in  this  project 
are  qualified,  including  experience  and 
evidence  of  past  achievements 
appropriate  to  this  project 

5.  Understanding  of  the  Problem  (10 
Points) 

The  extent  that  the  applicant 
understands  the  requirements,  problems 
and  complexities  of  the  project  and  the 
adequacy  of  the  operation  plans  to  carry 
out  the  various  initiatives  involved  in 
the  project 

6.  Budget  (Not  Scored) 

The  applicant  must  provide 
justification  for  budget  expenditures  as 
well  as  appropriateness  to  activities 
proposed  in  the  application.  The  budget 
will  be  evaluated  for  the  extent  that  it 
is  reasonable,  clearly  justified,  and 
consistent  With  the  intended  use  of  the 
cooperative  agreement  funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

7.  Semi-annual  reports  should 
include: 

a.  A  brief  project  description. 

b.  A  comparison  of  the  actual      -   ' 
accomplishments  to  the  goals  and 
objectives  established  for  the  period. 

c.  In  the  case  that  established  goals 
and  objectives  may  not  be  accomplished 
or  are  delayed,  documentation  of  both 
the  reason  for  the  deviation  and  the 
anticipated  corrective  action  or  a 
request  for  deletion  of  the  activity  from 
the  project. 

d.  Other  pertinent  information, 
including  preliminary  findings  from  the 
analysis  of  available  data. 

e.  Financial  recap  of  obligated  monies 
to  date  as  a  percentage  of  total  awarded 
funds. 

f;  Measures  of  effectiveness. 

8.  Financial  status  repori,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

9.  Final  financial  and  performance 
report,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 


The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
annoimcement. 

AR-7    Executive  Order  12372  Review 

AR-8    Public  Health  System  Reporting 
Requirements 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-1 1     Healthy  People  2010 

AR-12    Lobbying  Restrictions 

AR-14    Accounting  System 
Requirements 

AR-1 5    Proof  of  Nonprofit  Status 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  aimouncements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Sheryl 
Heard,  Grants  Management  Specialist, 
Assistance  &  Acquisition  Branch  B, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Program  Aimoimcement  02108,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  number 
770-488-2723,  Email  address 
slh3@cdc.gov. 

For  program  technical  assistance, 
contact:  Annie  Latimer,  Public  Health 
Advisor,  Division  of  Birth  Defects  and 
Developmental  Disabilities,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Hwy,  NE.,  Room  1411, 
Chamblee,  GA  30341-4146,  Telephone 
number  770-488-7123,  Email  address 
amll@cdc.gov. 

Dated:  June  6,  2002. 
Edward  Schultz, 

Acting  Director.  Procuremeht  and  Grants 

Office,  Center  for  Disease  Control  and 

Prevention. 

(FR  Doc.  02-14727  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02104] 

Cooperative  Agreement  to  Support 
State  Assessment  Initiatives  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  to  improve  the  ability  of  states 
to  assess  progress  toward  achieving 
national,  state,  and  community  health 
objectives;  to  conduct  health  assessment 
through  partnerships;  and  to  use 
assessment  information  for  policy 
development  and  program  management. 
This  program  addresses  the  "Healthy 
People  2010"  focus  area  of  Public 
Health  Infrastructure. 

The  purpose  of  the  program  is  to 
improve  the  ability  of  states  to  monitor 
progress  toward  achieving  measurable 
national,  state,  and  community  health 
objectives;  use  assessment  information 
for  public  health  policy  development 
and  assurance;  and  monitor  progress 
toward  addressing  health  disparities 
among  various  population  subgroups. 

The  focus  of  this  initiative  is  to 
produce  a  general  knowledge  related  to 
effective  assessment  methods  and 
practices  that  can  be  disseminated  to 
and  used  by  other  states.  This  will  be 
accomplished  through  the  formation  of 
working  partnerships  between  state 
public  health  departments  and  other 
public  and  private  partner  organizations 
and  groups.  These  groups  may  include, 
but  are  not  limited  to,  state  Medicaid 
agencies,  managed  care  organizations, 
county/city  health  departments, 
philanthropic  oi^anizations, 
universities,  hospital  associations, 
clinical  provider  organizations/ 
networks,  community-based 
organizations,  and  Indian  tribes. 

This  announcement  consists  of  two 
parts: 

Part  A. — Building  new  assessment 
capability 

Part  B. — Evaluating  and 
institutionalizing  existing  assessment 
capability  and  disseminating  model 
assessment  methods,  systems,  and 
.approaches  to  other  states. 

1 1    Applicants  may  apply  under  either 
Part  A  or  Part  B  to  develop  or  improve 
assessment  capability  in  one  of  three 
focus  areas.  These  focus  areas  are: 


1 .  Data  Access  or  Linkage 

Work  with  identified  partner 
organization(s)/agency{s)  to  gain  access 
to  and  anedyze  new  data  sets,  or  link 
existing  data  sets  in  new  ways  to 
increase  the  usefulness  of  the  data.  Data 
sets  selected  must  be  of  primary  interest 
to  both  the  state  health  department  and 
the  partner  organization(s)  and  integral 
to  the  mission  of  both.  Data  sets  selected 
should  also  be  available  to  most  states 
(e.g..  Behavioral  Risk  Factor 
Surveillance  System  (BRFSS),  vital 
statistics,  etc.)  so  that  methods 
developed  by  award  recipients  can  be 
disseminated  and  adopted  by  other 
states. 

2.  Data  Dissemination  Systems 

Implement  new  systems  or  improve 
existing  systems  for  dissemination  of 
public  health  data  (e.g.,  electronic/web- 
based  data  dissemination  systems)  and 
evaluate  the  impact  of  these  systems  on 
identified  partners  and  users.  Activities 
involving  electronic  data  dissemination 
systems  should  be  done  in  accordance 
with  technical  standards  and 
specifications  for  interoperability 
oudined  in  the  National  Electronic 
Disease  Surveillance  System  (NEDSS) 
guidance  found  at:  http://www.cdc.gov/ 
nedss,  or  the  CDC  Information 
Technology  Fimctions  and 
Specifications  found  at:  http-J/ 
www.cdc.gov/cic/functions-specs. 

3.  Community  Health  Assessment 
Practices 

Develop,  implement,  and  evaluate 
tools,  strategies,  and  approaches  to 
improve  the  capability  of  local  public 
health  agencies  and  communities  to 
conduct  meaningful  commimity  health 
assessments,  and  demonstrate  how  the 
resulting  data  have  been  used  to  affect 
public  health  programs  or  policy. 

Background  iniormation  on  the 
Assessment  Initiative,  the  role  of 
assessment  in  public  health,  and 
examples  of  projects  imder  each  of  the 
three  focus  areas  described  above,  can 
be  found  in  Attachment  III  of  this 
program  announcement.  Attachment(s) 
can  be  found  on  CDC  Web  site  at: 
h  ttp  ://www.  cdc.gov/od/pgo.fun  ding/ 
grantmain.htm. 

The  Assessment  Initiative  provides  a 
unique  opportimity  for  applicants  to 
integrate  the  activities/objectives  of 
various  programs  and  projects  to 
achieve  common  goals  related  to 
improving  state  and  local  assessment 
capability.  Attachment  rv  of  this 
program  aimouncement  provides 
examples  of  other  projects  with 
potential  for  this  type  of  integration. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 


of  the  following  performance  goals  for     * 
the  Epidemiology  Program  Office: 

1.  Maximize  me  distribution  and  use 
of  scientific  information  and  prevention 
messages  through  modem 
communication  technology. 

2.  Encourage  state  healfla  departments 
to  develop  efficient  and  comprehensive 
public  health  information  and 
surveillance  systems  by  promoting  the 
use  of  the  Internet  and  by  focusing  on 
development  of  standards  for 
communication  and  data  elements. 

3.  Efficiently  respond  to  the  needs  of 
our  public  health  peirtners  through  the 
provision  of  epidemiologic  assistance. 

4.  Implement  accessible  training 
programs  to  provide  an  effective  work 
force  for  staffing  state  and  local  health 
departments. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a).  311(b),  and  317  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
section  241(a),  243(b).  and  247bl,  as        \ 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  niunber  is  93.283. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  states  or  their 
bona  fide  agents,  specifically,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau; 
and  federally  recognized  Indian  tribal 
governments. 

States/territories/tribes  are  invited  to 
apply  under  either  Part  A  or  Part  B  of 
this  announcement,  but  not  both.  No 
more  than  one  application  per  state, 
territory,  or  tribe  should  be  submitted. 

To  be  eligible  to  apply  under  Part  B, 
applicants  must  provide  evidence  that 
they  have  accomplished  all  of  the 
following  prior  to  submitting  their 
application: 

1.  Successfully  collaborated  with  one 
or  more  partner  groups  or  organizations 
in  their  state/territory/tribe  to  develop 
an  iimovative  system  or  method  to 
improve  one  of  the  following: 

a.  Data  access/linkage. 

b.  Data  dissemination. 

c.  Community  health  assessment 
practices. 

2.  Implemented  the  system/method, 
resulting  in  a  positive  impact  on  public 
health  programs  or  policy. 

3.  Obtained  evidence  of  interest  in  the 
system/method  by  other  state(s)/ 
territory(s)/tribe{s)(i.e..  letter  confirming 
interest  in  adopting  and  using  the 
system  or  method). 
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.    Applicants  under  Part  B  must  also  be 
able  to  describe  how  the  system/method 
they  have  developed  to  improve 
assessment  capability  is  generalized  to 
other  states. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Availability  of  Funds 

Approximately  $1,500,000  is  available 
in  FY  2002  to  fund  approximately  seven 
to  nine  awards.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  2002,  and  will  be  made 
for  a  12  month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Part  A. — Building  new  assessment 
capability.  Approximately  $500,000  is 
available  to  fund  approximately  three  to 
four  awards  under  Part  A.  It  is  expected 
that  the  average  award  will  be  $140,000, 
ranging  from  $125,000  to  $175,000. 

Part  B. — ^Evaluating  and 
institutionalizing  existing  assessment 
capability  and  disseminating  model 
assessment  methods,  systems,  and 
approaches  to  other  states. 

Approximately  $1,000,000  is  available 
to  fund  approximately  four  to  five 
awards  imder  Part  B.  It  is  expected  that 
the  average  award  will  be  $225,000, 
ranging  from  $200,000  to  $275,000. 

Matching  funds  is  not  a  requirement 
for  this  program  announcement. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  imder  2.  CDC  Activities. 

1 .  Recipient  Activities 

Part  A. — Building  new  assessment 
capability 

Year  One 

a.  Form  an  advisory  committee  that 
will  meet  a  minimum  of  quarterly  to 
provide  guidance  and  direction  for  the 
project.  Include  representatives  from 
each  of  the  partner  groups/ 
organizations,  as  well  as  representatives 
from  other  key  programs  or  divisions 
within  the  state/territorial/tribal  health 
department  v  'lose  participation  is 
integral  to  thi  success  of  the  project. 

b.  Conduct  an  evaluation  of  the 
current  systems  and  methods  used  by 


each  partner  organization  relevant  to  the 
project's  focus  (i.e.,  data  access/linkage, 
data  dissemination  systems,  or 
community  health  assessment 
practices).  Identify  and  use  available 
tools  to  assist  in  completing  this 
evaluation  (e.g.,  CDC  Guidelines  for 
Evaluating  Public  Health  Surveillance 
Systems). 

c.  Develop  a  four  year  work  plan, 
based  on  the  results  of  the  evaluation, 
to  improve  assessment  capability 
relevant  to  the  project's  focus.  The  work 
plan  should  include  project  goals, 
process  and  outcome  objectives, 
activities  to  accomplish  the  objectives, 
time  frames  for  completion  of  activities, 
identification  of  project  staff  responsible 
for  each  activity,  and  specific  evaluation 
measures  that  will  assess  whether  each 
goal  has  been  achieved.  A  work  plan 
template  is  provided  in  Attachment  II  of 
this  program  announcement;  the 
template  is  also  available  electronically 
at:  http://www.cdc.gov/epo/dphsi/ 
index.htm  under  the  heading  of 
"Capacity  Building." 

d.  Begin  implementation  of  the  work 
plan. 

Years  Two  through  Four 

a.  Continue  implementation  of  the 
work  plan. 

b.  Coordinate  activities  among  project 
partners  and  with  other  appropriate 
organizational  units  within  the  state/ 
territorial/tribal  health  department. 
Establish  a  forum  for  regular,  ongoing 
communication  between  internal  and 
external  partners  to  carry  out  project 
activities  and  to  identify  barriers  early 
and  modify  the  work  plan  as  needed. 

c.  Prepare  and  disseminate  health 
assessment  information  through 
presentations  and  publication  in 
appropriate  forums. 

d.  Snare  and  discuss  project 
methodology,  accomplishments,  and 
barriers  through  regular  participation  in 
quarterly  conference  calls  and  an  annual 
Assessment  Initiative  conference,  and 
through  contributions  to  the  CDC 
Assessment  Initiative  Web  Site. 

Year  Five 

a.  Conclude  implementation  of  the 
work  plan. 

b.  Complete  a  thorough  evaluation  of 
the  systems  and  methods  used  to 
improve  assessment  capability.  Include 
a  discussion  of  the  following: 

i.  Identified  strengths  and  weaknesses 
of  the  system/method  employed. 

ii.  Specific  examples  depicting  ways 
in  which  the  system/method  has  had  a 
positive  impact  on  public  health 
programs  or  policy  development  (as 
indicated  by  the  evaluation  measures  in 
the  work  plan). 


iii.  Recommendations  regarding  . 
modifications  or  improvements  needed 
to  the  system  or  method. 

c.  Prioritize  project  activities  and 
outcomes  according  to  the  degree  of 
success  achieved  based  on  the  results  of 
the  evaluation.  Work  with  partners  to 
develop  a  plan  to  institutionalize  high- 
priority  activities/outcomes  so  they  will 
continue  in  the  absence  of  federal 
funding. 

Part  B. — Evaluating  and 
institutionalizing  existing  assessment 
capability  and  disseminating  model 
assessment  methods,  systems,  and 
approaches  to  other  interested  states 

Year  One 

a.  Form  or  re-activate  a  project 
advisory  committee  made  up  of 
representatives  from  each  of  the  relevant 
partner  groups/organizations,  as  well  as 
representatives  from  other  key  programs 
or  divisions  within  the  state/territorial/ 
tribal  health  department  whose 
participation  is  integral  to  the  success  of 
the  project. 

b.  Complete  a  thorough  evaluation  of 
the  existing  system/method  to  improve 
assessment  capability  in  the  focus  area 
selected  (i.e.,  data  access/linkage,  data 
dissemination  systems,  or  community 
health  assessment  practices).  Document 
the  results  of  this  evaluation  which 
should  include,  at  a  minimum,  a 
discussion  of  the  following: 

i.  Identified  strengths  and  weeiknesses 
of  the  system/method  employed. 

ii.  Specific  examples  depicting  ways 
in  which  the  system/method  has  had  a 
positive  impact  on  public  health 
programs  or  policy  development. 

iii.  Summary  of  modifications  or 
additions  needed  to  improve  the  system 
or  method,  with  supporting 
justification. 

c.  Develop  a  four  year  work  plan, 
based  on  the  results  of  the  evaluation, 
to  further  improve  the  targeted  system/ 
method  and  support  the  dissemination 
and  transfer  of  the  system/method  to  a 
minimum  of  one  other  interested  state/ 
territory/tribe.  The  work  plan  should 
include  project  goals,  process  and 
outcome  objectives,  activities  to 
accomplish  the  objectives,  time  frames 
for  completion  of  activities, 
identification  of  project  staff  responsible 
for  each  activity,  and  evaluation 
measures  that  will  assess  whether  each 
goal  has  been  achieved.  A  work  plan 
template  is  provided  in  Attachment  II  of 
this  program  announcement;  the 
template  also  available  electronically  at: 
h  ttp://www.  cdc.gov/epo/dphsi/ 
index.htm  under  the  heading  of 
"Capacity  Building." 

d.  Begin  implementation  of  the  work 
plan. 
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Years  Two  Through  Four 

a.  Continue  implementation  of  the 
work  plan. 

b.  Coordinate  activities  among  project 
partners,  including  other  appropriate 
organizational  units  within  the  state/ 
territorial/tribal  health  department,  and 
representatives  from  the  recipient 
state(s)/territory(s)/tribe(s)  selected. 
Establish  a  forum  for  regular,  ongoing 
commimication  between  internal  and 
external  partners  to  carry  out  project 
activities  and  to  identify  barriers  early 
and  implement  modifications  to  the 
work  plan  as  needed. 

c.  Provide  ongoing  technical 
assistance  and  training  to  support  the 
successful  transfer  emd  implementation 
of  the  model  system/method  by  the 
recipient  state(s)/territory(s)/tribe(s) 
identified.  This  should  include  a 
minimum  of  one  annual  site  visit  to  the 
recipient  state(s)/territory(s)/tribe(s)  or 
}ne  annual  training  session  conducted 
3y  the  sponsoring  state,  to  which 
representatives  of  the  recipient  state(s)/ 
territory{s)/tribe{s)  are  invited. 

d.  Prepare  and  disseminate  health 
assessment  information  through 
presentations  and  publication  in 
ippropriate  forums. 

e.  Share  and  discuss  project 
nethodology,  accomplishments,  and 
jarriers  through  regular  participation  in 
quarterly  conference  calls  and  an  annual 
Assessment  Initiative  conference,  and 
through  contributions  to  the  CDC 
Assessment  Initiative  Web  Site. 

Year  Five 

a.  Conclude  implementation  of  the 
work  plan. 

b.  Work  with  partners  to  develop  a 
plan  to  institutionalize  improvements  to 
the  system/method;  this  includes 
identifying  resources  to  sustain  the 
project  in  the  absence  of  federal 

.funding. 

1 1   c.  Work  with  representatives  of  the 
recipient  state(s)/territory(s)/tribe(s)  to 
conduct  an  evaluation  of  the  model 
system/method  transfer.  Document  the 
results  of  this  evaluation,  which  should 
include,  at  a  minimum,  a  discussion  of 
the  following: 

i.  Outcome  of  the  transfer  (i.e..  To 
what  extent  has  the  recipient  state(s)/ 
territory(s)/tribe{s)  been  successful  in 
adopting  the  new  system/method  and 
what  has  been  the  resulting  impact  on 
public  health  programs  or  policy?) 

ii.  Discussion  of  the  factors  that  had 
a  positive  or  negative  influence  on  the 
outcome  of  the  transfer  from  the 
perspective  of  both  the  donor  and 
recipient  state(s)/territory(s)/tribe(s) 

iii.  Recommendations  regarding  next 
steps 


2.  CDC  Activities 

a.  Provide  coordination  among  the 
recipient  organizations  by  assisting  in 
the  transfer  of  information,  resources, 
and  methodologies. 

b.  Provide  ongoing  guidance, 
consultation,  and  technical  assistance  in 
conducting  recipient  activities. 

c.  Provide  project  oversight;  engage  in 
ongoing  monitoring  activities. 

d.  Sponsor  training,  as  appropriate,  on 
public  health  assessment  practices, 
methods,  and  approaches  and  other 
relevant  topics. 

e.  Provide  assistance  to  recipients  in 
analyzing,  interpreting,  and  using  health 
assessment  data  to  measure  program 
effectiveness,  improve  interventions, 
and  formulate  relevant  policies. 

f  Collaborate  with  recipients  in 
preparing  and  presenting  relevant 
findings  to  appropriate  state  and 
national  audiences. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  requested,  but  not  required, 
for  this  program.  The  program 
announcement  title  and  number  must 
appear  in  the  LOI.  The  letter  should  be 
no  more  than  two  single  spaced  pages, 
printed  on  one  side,  with  one  inch 
margins,  and  unreduced  fonts.  LOIs  will 
be  used  to  estimate  the  potential  review 
workload  and  avoid  conflict  of  interest 
in  the  review.  The  letter  should  include 
the  following  information: 

1.  Number  and  title  of  the  CDC 
program  announcement 

2.  Name,  address,  telephone  number, 
and  e-mail  address  of  the  Principal 
Investigator(s) 

3.  Information  as  to  whether  the 
applicant  will  be  applying  under  Part  A 
or  Part  B  of  the  announcement 

4.  The  proposed  focus  area  of  the 
project  (i.e.,  data  access/linkage,  data 
dissemination  systems,  or  community 
health  assessment  practices) 

5.  Part  B  applicants  should  also 
describe  the  existing  system  or  method 
for  improving  assessment  capability  on 
which  their  proposed  project  will  be 
based. 

The  LOI  should  be  submitted  to  the 
Grants  Management  Specialist  listed 
under  the  "Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement  no  later  than  Friday,  July 
5,  2002. 

Applications 

Applicants  should  use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
EvaliMtion  Criteria  sections  to  develop 
the  application  content.  Applications 
will  be  evaluated  on  the  criteria  listed. 


The  narrative  should  be  no  more  than 
35  single  spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  fonts.  The  program 
aimouncement  title  and  number  must 
appear  in  the  application. 

Applicants  should  also  submit 
appendices  including  curriculum  vitae, 
organizational  charts,  and  letters  of 
support/endorsement  from  participating 
partners,  as  appropriate.  The 
appendices  should  not  exceed  an 
additional  30  pages,  printed  on  one 
side. 

All  materials  should  be  provided  in 
an  unbound,  one-sided,  print  format, 
and  suitable  for  photocopying. 

Approval  signatures  from  the  state 
epidemiologist  and  director  of  the  state 
center  for  health  statistics,  or 
equivalent,  are  required  on  the 
application. 

If  research  is  proposed,  applicants 
should  also  submit  an  Optional  Form 
310,  Protection  of  Himian  Subjects 
Assurance  Identification/Certification/ 
Declaration.  This  form  can  be  accessed 
at:  http://forms.psc.gov/forms/OF/OF- 
310.pdf. 

Applications  for  funding  under  Part  A 
should  contain  the  following: 

1 .  Executive  Summary 

Provide  a  clear,  concise,  two  page 
summarj'  of  the  following: 

a.  Background/need  for  the  project 

b.  Focus  area  selected  (/.e.,  data 
access/linkage,  data  dissemination 
systems,  or  commimity  health 
assessment  practices) 

c.  Internal  and  external  project 
partners  identified 

d.  Major  goals  and  objectives 
proposed 

e.  Project's  potential  for  broad  public 
health  impact  {e.g.,  generable  to  other 
states/territories/  tribes) 

f  Applicant's  ability  to  carry  out 
proposed  goals  and  objectives 

g.  Requested  amount  of  Federal 
fimding 

2.  Background  and  Need 

Describe  the  current  role  of 
assessment  in  setting  the  organization's 
public  health  priorities,  the 
organization's  current  assessment 
capability,  and  how  this  project  will 
strengthen  that  capability. 

3.  Project  Design  and  Evaluation 

a.  Identify  the  focus  area  for  the 
project  (/.e.,  data  access/linkage,  data 
dissemination  systems,  or  community 
health  assessment  practices). 

b.  Identify  the  internal  and  external 
partner  organizations/groups  that  will 
be  collaborating  on  the  project,  along 
with  a  rationale  for  their  involvement. 
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c.  Provide  (in  the  appendices)  a  copy 
of  the  applicant  agency's  organizational 
chart,  indicating  where  the  proposed 
Assessment  Initiative  Project  will  be 
placed.  The  chart  should  also  identify 
the  internal  linkages  with  other 
programs/divisions  that  will  be 
necessary  to  successfully  carry  out  the 
project. 

d.  Develop  a  work  plan  to  improve 
assessment  capability  relevant  to  the 
focus  area  selected.  The  work  plan 
should  include  both  long-term  (five 
year)  goals  and  short-term  (one  year) 
goals.  Short-term  goals  should  have 
corresponding  objectives,  activities, 
time  frames,  and  responsible  team 
members  identified.  Both  short-  and 
long-term  goals  should  have 
corresponding  evaluation  measures 
("measiires  of  effectiveness")  that  will 
be  used  to  measure  the  intended 
outcome  of  the  goal.  Definitions  and 
requirements  for  these  components  are 
described  below: 

i.  Project  goals  (general  statements  of 
what  the  project  hopes  to  accomplish) 

Note:  It  is  mandatory  that  applicants 
include  a  goal  aimed  at  identifying  resources 
to  sustain  successful  project  activities  beyond 
the  five  year  funding  cycle. 

Applicants  selecting  focus  area  two, 
and  whose  projects  involve  electronic 
data  dissemination  systems,  should  also 
include  a  goal  aimed  at  achieving  the 
interoperability  standards  and 
specifications  outlined  in  the  NEDSS 
guidance  found  at:  http://www.cdc.gov/ 
nedss,  or  the  CDC  Information 
Technology  Functions  and 
Specifications  found  at:  http:// 
www.cdc.gov/cic/functions-specs. 

ii.  Process  and  outcome  objectives 
(specific,  measurable  statements  that 
describe  what  is  to  be  accomplished 
under  each  goal) 

iii.  Activities  (action  steps/ tasks  that 
will  be  completed  imder  each  objective 
in  order  to  achieve  that  objective) 

iv.  Time  frame  (anticipated  time 
frame  for  accomplishing  each  activity). 

v.  Project  staff  responsible  for  each 
activity  (should  include  representatives 
from  all  partner  organizations). 

vi.  Evaluation  measures  (quantitative 
measures  of  effectiveness  that  will  be 
used  to  measure  the  intended  outcome 
of  the  goal).  Evaduation  measures  should 
include  components  to  assess  the 
project's  impact  on  public  health 
programs  or  policy. 

Applicants  should  use  the  work  plan 
template  provided  to  develop  their 
short-term  (one  year)  work  plan.  This 
template  is  included  as  Attachment  II  of 
this  program  annoimcement;  it  is  also 
available  electronically  at: 


http://www.cdc.gov/epo/dphsi/ 
index.htm  under  the  heading  of 
"Capacity  Building." 

Long-term  (five  year)  goals  and 
corresponding  evaluation  measures 
need  not  be  included  on  the  template, 
but  should  be  included  in  the  narrative 
component  of  this  section. 

4.  Ability  to  Carry  Out  the  Proposed 
Project 

a.  Provide  examples  of  previous 
efforts  to  conduct  assessment  activities 
and  describe  the  impact  these  activities 
have  had  on  public  health  programs  or 
policy.  Where  possible,  include 
examples  in  which  data  from  two  or 
more  public  or  private  sources  have 
been  integrated  to  serve  this  purpose. 

b.  Describe  the  organization's  current 
relationship  with  identified  partners 
with  regard  to  assessment;  discuss  the 
availability  of  data  and  information  for 
the  project  from  the  proposed  partners. 

c.  Identify  the  proposed  project  staff 
and  describe  their  qualifications  and 
experience  in  areas  relevant  to  the 
project's  focus  (e.g.,  epidemiology, 
surveillance,  statistical  applications, 
program  management,  policy 
development,  community  health 
assessment,  electronic  health 
information  systems).  Include 
curriculum  vitae  for  key  project  staff  in 
the  appendices. 

5.  Potential  for  Public  Health  Impact 

a.  Describe  the  applicability  and 
relevance  of  the  proposed  project,  and 
the  type  of  data  and  information 
targeted,  to  other  states/territories/ 
tribes. 

b.  Describe  ways  in  which  this  project 
will  benefit  the  applicant  organization 
and  external  partner  organizations. 

6.  Commitment  fit}m  Internal/External 
Partners 

Provide  evidence  of  internal  and 
external  partners'  willingness  to  support 
and  be  actively  involved  in  carrying  out 
project  objectives.  (If  letters  of  support 
are  submitted,  they  should  be  included 
in  the  Appendices). 

7.  Budget 

a.  Provide  a  detailed  budget  request 
and  complete  line  item  justification  for 
all  proposed  operating  expenses 
consistent  with  the  recipient  activities 
proposed.  Be  precise  about  the  purpose 
of  each  budget  item  as  it  relates  to  the 
project. 

b.  The  annual  budget  should  include 
funding  for  two  staff  members  to  make 
one  three-day  trip  to  attend  an  aimual 
Assessment  Initiative  Conference.  (Base 
cost  estimates  on  travel  to  Atlanta). 


c.  If  applicable,  applicants  requesting 
monies  for  contracts  should  include  the 
name  of  the  person  or  firm  to  be 
contracted,  a  description  of  the  services 
to  be  performed,  an  itemized  and 
detailed  budget  including  justification, 
the  period  of  performance,  and  the 
method  of  selection. 

d.  Funding  levels  for  years  two 
through  five  should  be  estimated. 

8.  Approval  signatures  from  the  state 
epidemiologist  and  director  of  the  state 
center  for  health  statistics,  or 
equivalent. 

9.  Appendix  containing  ciuriculum 
vitae,  organizational  charts,  and  letters 
of  support/endorsement  from 
participating  partners,  as  appropriate. 

Applications  for  funding  imder  Part  B 
should  contain  the  following: 

1.  Executive  Stmimary 

Provide  a  clear,  concise,  two  page 
summary  of  the  following: 

a.  Focus  area  selected  (i.e.,  data 
access/linkage,  data  dissemination 
systems,  or  community  health 
assessment  practices). 

b.  Brief  description  of  the  existing 
system/method  the  project  will  focus 
on. 

c.  Impact  on  public  health  programs 
or  policy  that  resulted  from  the 
implementation  of  the  system/method. 

d.  Major  goals  and  objectives 
proposed. 

e.  Internal  and  external  project 
partners  identified  and  specific  state(s)/ 
territory(s)/tribe(s)  identified  to  adopt 
the  system/method. 

f.  Project's  potential  for  broad  public 
health  impact  (e.g.  the  ability  to 
generalize  to  other  states/territories/ 
tribes). 

g.  Requested  amount  of  federal 
funding. 

2.  Description  of  Existing  System/ 
Method  to  Improve  Assessment 
Capability 

a.  Provide  a  thorough  description  of 
the  existing  system/method  for 
assessment  and  identify  the  appropriate 
focus  area  it  addresses  (i.e.,  data  access/ 
linkage,  data  dissemination  systems,  or 
commimity  health  assessment 
practices). 

b.  Explain  how  the  system/method  is 
generalized  to  other  states/territories/ 
tribes. 

c.  List  internal/external  partners  who 
collaborated  on  developing/ 
implementing  the  existing  system  and 
explain  their  roles  in  the  process. 

d.  Describe  the  impact  on  public 
health  programs  or  policy  that  resulted 
from  implementing  the  system/method. 

e.  Note:  It  is  mandatory  that 
applicants  include  documentation  from 
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a  minimum  of  one  other  state/territory/ 
tribe  confirming  their  interest  in 
adopting  and  utilizing  the  system/ 
method. 

.  Project  Design  and  Evaluation 

a.  Identify  the  external  and  internal 
partner  organizations/groups  that  will 
be  collaborating  on  the  project,  along 
with  a  rationale  for  their  involvement. 

b.  Provide  (in  the  appendices)  a  copy 
of  the  applicant  agency's  organizational 
chart  indicating  where  the  proposed 
Assessment  Initiative  Project  will  be 
placed.  The  chart  should  also  identify 
the  internal  linkages  with  other 
programs/divisions  that  will  be 
necessary  to  successfully  carry  out  the 
project. 

c.  Develop  a  work  plan  to  improve 
assessment  capability  relevant  to  the 
focus  area  selected. 

The  work  plan  should  include  both 
long-term  (five  year)  goals  and  short- 
term  (one  year)  goals.  Short-term  goals 
should  have  corresponding  objectives, 
activities,  time  frames,  and  responsible 
team  members  identified.  Both  short 
and  long-term  goals  should  have 
corresponding  evaluation  measiues  that 
will  be  used  to  measure  the  intended 
outcome  of  the  goal.  Definitions  and 
requirements  for  these  components  are 
described  below: 

i.  Goals  (general  statements  of  what 
the  project  hopes  to  accomplish); 

II  Note:  It  Is  mandatory  that  applicants 
Delude  a  goal  aimed  at  identifying  resources 
to  sustain  successful  project  activities  beyond 
the  five  year  funding  cycle,  and  a  goal  aimed 
at  successfully  transferring  the  system/ 
method  to  a  minimum  of  one  other  interested 
state/territory/tribe. 

Applicants  selecting  focus  area  two, 
and  whose  projects  involve  electronic 
data  dissemination  systems,  should  also 
include  a  goal  aimed  at  achieving  the 
interoperability  standards  and 
specifications  outlined  in  the  NEDSS 
guidance  found  at:  http://www.cdc.gov/ 
nedss,  or  the  CDC  Information 
Technology  Fimctions  and 
Specifications  found  at:  http:// 
www.cdc.gov/cic/functions-specs. 

ii.  Process  and  outcome  objectives 
(specific,  measiuable  statements  that 
describe  what  is  to  be  accomplished 
tmder  each  goal). 

iii.  Activities  (action  steps/tasks  that 
will  be  completed  under  each  objective 
in  order  to  achieve  that  objective). 

iv.  Time  fraine  (anticipated  time 
frame  for  accomplishing  each  activity). 

V.  Project  staff^ responsible  for  each 
activity  (should  include  representatives 
from  all  partner  organizations). 

vi.  Evaluation  measures  (quantitative 
measures  of  effectiveness  that  will  be 
used  to  measiu-e  the  intended  outcome 


of  the  goal);  evaluation  measures  should 
include  components  to  assess  the 
project's  impact  on  public  health 
programs  or  policy. 

Applicants  should  use  the  work  plan 
template  provided  to  develop  their 
short-term  (one-year)  work  plan.  This 
template  is  included  as  Attachment  n  of 
this  program  announcement;  it  is  also 
available  electronically  at:  http:// 
www.cdc.gov/epo/dphsi/index.htm 
imder  the  heading  of  "Capacity 
Building." 

Long-term  (five  year)  goals  and 
corresponding  evaluation  measures 
need  not  be  included  on  the  template 
but  should  be  included  in  the  narrative 
.  component  of  this  section. 

4.  Ability  to  Carry  Out  the  Proposed 
Project 

Identify  the  proposed  project  staff  and 
describe  their  qualifications  and 
experience  in  areas  relevant  to  the 
project's  focus  (e.g.,  epidemiology, 
surveillance,  statistical  applications, 
program  management,  policy 
development,  commimity  health 
assessment,  electronic  health 
information  systems).  Include 
curriculum  vitae  for  key  project  staff  in 
the  appendices. 

5.  Potential  for  Public  Health  Impact 

a.  Describe  the  applicability  and 
relevance  of  the  proposed  project,  and 
the  type  of  data  and  information 
targeted,  to  other  states/territories/ 
tribes. 

b.  Describe  ways  in  which  this  project 
will  benefit  the  applicant  organization, 
the  external  partner  organizations,  and 
the  specific  recipient  state(s)/ 
territory(s)/tribe(s)  selected  to  adopt  the 
system/method. 

6.  Commitment  From  Internal/External 
Partners. 

Provide  evidence  of  internal  and 
external  partner's  willingness  to 
support,  and  be  actively  involved  in, 
carrying  out  project  objectives.  (If  letters 
of  support  are  submitted,  they  should  be 
included  in  the  Appendices). 

7.  Budget   . 

a.  Provide  a  detailed  budget  request 
and  complete  line-item  justification  for 
all  proposed  operating  expenses 
consistent  with  the  activities  proposed. 
Be  precise  about  the  purpose  of  each 
budget  item  as  it  relates  to  the  project. 

b.  The  annual  budget  should  include 
funding  for  two  staff  members  to  make 
one  three  day  trip  to  attend  an  annual 
Assessment  Initiative  Conference.  (Base 
cost  estimates  on  travel  to  Atlanta). 

c.  If  applicable,  applicants  requesting 
monies  for  contracts  should  include  the 


name  of  the  person  or  firm  to  be 
contracted,  a  description  of  the  services 
to  be  performed,  an  itemized  and 
detailed  budget  including  justification, 
the  period  of  performance,  and  the 
method  of  selection. 

d.  Funding  levels  for  years  two 
through  five  should  be  estimated. 

8.  Approval  signatures  from  the  state 
epidemiologist  and  director  of  the  state 
center  for  health  statistics,  or 
equivalent. 

9.  Appendix  containing  curriculum 
vitae,  organizational  charts,  and  letters 
of  support/ endorsement.from 
participating  partners,  as  appropriate. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  Friday,  July  5,  2002, 
submit  the  LOI  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement.  (A  letter  of  intent  is 
requested  but  not  required). 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

Application  forms  must  be  submitted 
in  the  following  order: 
Cover  Letter 
Table  of  Contents 
Application 

Budget  Information  Form 
Budget  Justification 
Checklist 
Assurances 
Certifications 
Disclosure  Form 

HTV  Assurance  Form  (if  applicable) 
Human  Subjects  Certification  (if 

applicable) 
Indirect  Cost  Rate  Agreement  (if 

applicable) 
Narrative 

On  or  before  5  P.M.  Eastern  Time  on 
Friday,  July  19,  2002,  submit  the 
application  to  the  Technical  Information 
Management  Section,  Office  of  the 
Director,  Procurement  and  Grants 
Office,  2920  Brandywine  Road.  Suite 
3000,  Atlanta,  GA  30341. 

Deadline:  Letters  of  intent  and 
applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  5  p.m.  on  the  deadline 
date.  Applicants  sending  applications 
by  the  United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  U  an 
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application  is  received  after  closing  due 
to  the  following:  (1)  carrier  error,  when 
the  carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  OX;  will 
Mpon  receipt  of  proper  documentation, 
consider  the  application  as  having  been 
received  by  the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  ETaluation  Criteria 

Application 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
Effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"A.  Purpose"  of  this  aimoimcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  Measures  of 
Effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Note:  For  the  purposes  of  this  cooperative 
agreement.  "Measures  of  Effectiveness"  are 
defined  as  the  "Evaluation  Measures" 
discussed  under  Evaluation  Criteria. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

Applications  for  Fimding  under  Part 
A: 

1.  Project  Design  (25  points) 

a.  The  extent  to  which  the  applicant 
has  identified  one  focus  area  for  the 
project  (i.e.,  data  access/linkage,  data 
dissemination  systems,  or  community 
health  assessment  practices). 

b.  The  extent  to  which  the  applicant 
has  identified  internal  and  external 
project  partners,  and  included  an 
organizational  chart  in  the  appendices 
showing  where  the  project  will  be 
placed  and  the  necessary  linkages  with 
other  programs/divisions. 

c.  The  degree  to  which  the  applicant 
provides  a  clear  and  organized  proposed 
project  plan. 

d.  The  extent  to  which  the  work  plan 
and  time  line  appear  reasonable  and 
consistent  with  the  guidelines  in  the 
program  annoimcement  (i.e.,  goals, 
objectives,  and  activities  are  appropriate 
based  on  the  recipient  activities 
described  in  the  program 
annoimcement;  both  five  year  and  one 
year  goals  are  docimiented;  one  year 


goals  have  corresponding  measurable 
objectives,  activities,  time  frames,  and 
responsible  staff  identified). 

e.  The  extent  to  which  the  applicant 
has  included  a  reasonable  goal  aimed  at 
identifying  resources  to  sustain 
successful  project  activities  beyond  the 
five  year  fimding  cycle. 

f.  For  applicants  whose  projects 
involve  electronic  data  dissemination 
systems,  the  extent  to  which  a  goal  has 
been  included  to  address  achievement 
of  the  interoperability  standards  and 
specifications  outlined  in  the  NEDSS 
guidance  foimd  at:  http://www.cdc.gov/ 
nedss,  or  the  CDC  Information 
Technology  Fimctions  and 
Specifications  found  at:  http:// 
www.cdc.gov/cic/functions-specs. 

2.  Potential  for  Public  Health  Impact  (20 
points) 

a.  The  extent  to  which  the  applicant 
describes  anticipated  project  outcomes 
and  discusses  the  related  impact  on 
public  health  policy  and/or  program 
management  for  the  participating 
organizations/agencies. 

D.  The  extent  to  which  the  applicant 
demonstrates  the  significance  of  project 
goals  and  proposed  outcomes  to  a 
broader  public  health  audience, 
including  other  states/territories/tribes. 

3.  Background  and  Need  (15  points) 

a.  The  extent  to  which  the  applicant 
has  adequately  described  the 
organization's  current  assessment 
capability  and  provided  a  justification 
for  the  project. 

b.  The  extent  to  which  the  applicant 
has  adequately  described  how  this 
project  will  strengthen  the  capability  to 
conduct  assessment  activities. 

4.  Evaluation  (15  points) 

a.  The  extent  to  which  the  applicant 
provides  reasonable  evaluation 
measures  (i.e.,  required  "measiu^s  of 
effectiveness")  that  measure  the 
intended  outcomes  of  both  one  year  and 
five  year  goals  (see  work  plan  template 
for  more  information). 

b.  The  extent  to  which  the  evaluation 
measures  provided  are  appropriate  to 
assess  the  project's  impact  on  public 
health  programs  or  policy. 

5.  Ability  to  Cany  Out  the  Proposed 
Project  (15  points) 

a.  The  extent  to  which  the  applicant 
provides  information  onj)revious 
assessment  activities  conducted  and 
describes  the  impact  of  those  activities 
on  public  health  programs  or  policy. 

b.  The  extent  to  which  the  applicant 
provides  evidence  of  prior  experience  in 
integrating  information/data  from  two  or 
more  existing  public  or  private  sources 


for  program  development  and 
evaluation. 

c.  The  extent  to  which  the  applicant 
provides  evidence  of  a  working 
relationship  with  identified  partners 
and  demonstrates  the  availability  of  data 
from  those  partners,  as  appropriate. 

d.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  successfully 
carry  out  the  project,  taking  into 
consideration  the  depth,  breadth,  and 
complexity  of  the  proposed  objectives, 
the  available  resources/staff,  and  the 
proposed  time  line. 

e.  The  extent  to  which  the  applicant 
provides  evidence  that  key  project  staff 
have  experience  in  areas  relevant  to  the 
project's  focus  (e.g.,  epidemiology, 
surveillance,  statistical  applications, 
program  management,  policy 
development,  community  health 
assessment,  electronic  health 
information  systems). 

6.  Commitment  from  Internal/External 
Partners  (10  points) 

a.  The  extent  to  which  the  applicant 
provides  evidence  that  the  organization 
has  interest,  support,  and  commitment 
from  identified  external  partner 
organizations  and  groups. 

b.  The  extent  ta  which  the  applicant 
provides  evidence  that  the  organization 
has  internal  support  for  the  project  from 
administration  and  from  other 
divisions/departments  whose 
involvement  is  integral  to  the  success  of 
the  project. 

7.  Budget  and  Justification  (not  scored) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
recisonable,  and  consistent  with  this 
program  announcement  and  applicant's 
implementation  plan. 

8.  Human  Subjects  Protection  (not 
scored) 

If  applicable,  the  extent  to  which  the 
application  adequately  addresses  the 
requirements  of  Title  45  CFR,  part  46  for 
the  protection  of  human  subjects. 

Applications  for  Funding  Under  Part  B 

1 .  Description  of  Existing  System/ 
Method  to  Improve  Assessment 
Capability  (25  points) 

a.  The  extent  to  which  the  applicant 
provides  a  thorough  description  of  a 
preexisting  system/method  developed 
and  implemented  by  the  applicant  to 
improve  assessment  capability  around 
data  access/linkage,  data  dissemination, 
or  community  assessment  practices. 

b.  The  extent  to  which  the  applicant 
provides  reasonable  evidence  that  the 
system/method  is  able  to  generalize  to 
other  states/territory(s)/tribe(s). 
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c.  The  extent  to  which  the  applicant 
irovides  evidence  that  they  have 

collaborated  with  external  partner 
organizations/groups  in  the 
development  and  implementation  of  the 
fystem  or  method. 

d.  The  extent  to  which  the  applicant 
provides  evidence  of  a  positive  impact 
on  public  health  policy  or  program 
management  as  a  result  of  implementing 
the  system/method. 

e.  "The  extent  to  which  the  applicant 
provides  evidence  of  a  minimum  of  one 
other  state/territory/tribe's  interest  in 
using-the  system/method  (i.e.,  letters/ 
written  documentation).  This  is  a 
mandatory  requirement. 

3.2.  Project  Design  (25  points) 

a.  The  extent  to  which  the  applicant 
identifies  internal  and  external  project 
partners  and  includes  an  organizational 
chart  in  the  appendices  shovdng  where 
the  project  will  Be  placed  and  the 
necessary  linkages  with  other  programs/ 
divisions. 

b.  The  degree  to  which  the  applicant 
provides  a  clear  and  organized  proposed 
project  plan. 

c.  The  extent  to  which  the  work  plan 
and  time  line  appear  reasonable  and 
consistent  with  the  guidelines  in  the 
program  annoimcement  (i.e.,  goals, 
objectives,  and  activities  are  appropriate 
based  on  the  recipient  activities 
described  in  the  program 
announcement;  both  five  year  and  one 
year  goals  are  documented;  one  year 
goals  have  corresponding  measurable 
objectives,  activities,  time  frames,  and 
responsible  staff  identified). 

d.  The  extent  to  which  the  applicant 
includes  a  reasonable  goal  aimed  at 
successfully  disseminating  the  system/ 
method  to  a  minimum  of  one  other 
state/territory/tribe  and  a  goal  aimed  at 
identifying  resources  to  sustain 
successful  project  activities  beyond  the 
five  year  funding  cycle. 

e.  For  applicants  whose  projects 
involve  electronic  data  dissemination 
systems,  the  extent  to  which  a  goal  has 
been  included  to  address  achievement 
of  the  interoperability  standards  and 
specifications  outlined  in  the  NEDSS 
guidance  found  at:  http://www.cdc.gov/ 
nedss,  or  the  CDC  Information 
Technology  Functions  and 
Specifications  found  at:  http:// 
www.cdc.gov/cic/functions-specs. 

3.  Evaluation  (15  points) 

a.  The  extent  to  which  the  applicant 
provides  reasonable  evaluation 
measures  (i.e.,  required  "measures  of 
effectiveness")  to  measure  the  intended 
outcomes  of  both  one  year  and  five  year 
goals  (see  work  plan  template  for  more 
information). 


b.  The  extent  to  which  the  evaluation 
measures  provided  are  appropriate  to 
assess  the  project's  impact  on  public 
health  programs  or  policy. 

4.  Ability  to  Carry  Out  the  Proposed 
Project  (15  points) 

a.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  successfully 
carry  out  the  project,  taking  into 
consideration  the  depth,  breadth,  and 
complexity  of  the  proposed  objectives, 
the  available  resources/staff,  and  the 
proposed  time  line. 

b.  The  extent  to  which  the  applicant 
provides  evidence  that  key  project  staff 
have  experience  in  areas  relevant  to  the 
project's  focus  (e.g.,  epidemiology, 
surveillance,  statistical  applications, 
program  management,  policy 
development,  community  health 
assessment,  electronic  health 
information  systems). 

5.  Potential  for  Public  Health  Impact  (15 
points) 

a.  The  extent  to  which  the  applicant 
describes  anticipated  project  outcomes 
and  discusses  the  related  impact  on 
public  health  policy  and/or  program 
management  for  the  participating 
organizations/agencies  and  the  state(s)/ 
territory(s)/tribe(s)  selected  to  adopt  the 
§ystem/method. 

b.  The  degree  to  which  the  applicant 
demonstrates  the  relevance/the  ability 
to  generalize  project  goeils  and  proposed 
outcomes  to  a  broader  public  health 
audience,  including  other  states/ 
territories/tribes . 

6.  Commitment  from  Internal/External 
Partners  (5  points) 

a.  The  extent  to  which  the  applicant 
organization  provides  evidence  of 
interest,  support,  and  commitment  from 
identified  external  partner  organizations 
and  groups. 

b.  The  extent  to  which  the  applicant 
organization  provides  evidence  that 
they  have  internal  support  for  the 
project  from  administration  and  from 
other  divisions/departments  whose 
involvement  is  integral  to  the  success  of 
the  project. 

7.  Budget  and  Justification  (not  scored) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement  and  applicant's 
implementation  plan. 

8.  Human  Subjects  Protection  (not 
scored) 

If  applicable,  the  extent  to  which  the 
application  adequately  addresses  the 
requirements  of  Title  45  CFR,  Part  46  for 
the  protection  of  human  subjects. 


I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Semiannual  progress  reports  (The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness).  A  format  will  be 
provided  by  the  Project  Officer. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

4.  Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the  grant 
or  cooperative  agreement. 

Send  all  ireports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  To  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  this  program 
announcement. 

AR-l     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Reqmrements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-l  1    Healthy  People  201 0 
AR-l  2    Lobbying  Restrictions 
AR-2  2    Research  Integrity 

J.  Pre-application  Conference  Call 

A  teleconference  will  be  held  on 
Friday,  June  28,  from  1  to  2:30  P.M. 
Eastern  Time,  for  all  interested 
applicants.  The  purpose  of  the  call  is  to 
describe  the  application  process  and 
respond  to  any  questions  regarding  the 
program  announcement.  To  connect  to 
the  call,  dial:  1-800-311-3437  and  enter 
the  following  conference  code:  339555. 
Participants  in  the  Atlanta  area  should 
dial:  (404)639-3277  to  connect  to  the 
call  and  should  not  use  the  800  number. 

K.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Mattie  B. 
Jackson,  Grants  Management  Specialist, 
Requisition  and  Assistance  Branch  A, 
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Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
AUanta,  GA  30341^146.  Telepiione 
niunber:  (770)  488-2696,  E-mail 
address:  mij3@cdc.gov. 

For  program  technical  assistance, 
contact:  Pat  Schiunacher,  Epidemiology 
Program  Office,  Division  of  Public 
Health  Surveillance  &  Informatics, 
Applied  Sciences  Branch,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway,  MS  K-74,  Atlanta,  GA 
30341-3717,  Telephone:  (770)  48&- 
8375,  E-mail  address:  prs5@cdc.gov. 

Dated:  June  6.  2002. 
Edward  Schultz, 

Deputy  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-14729  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 

Request  for  Nominations  for 
Nonvoting  Representatives  of 
Consumer  interests  on  Public 
Advisory  Panels  or  Committees 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  nonvoting  consumer 
representatives  to  serve  on  certain 
device  panels  of  the  Medical  Devices 
Advisory  Committee  in  the  Center  for 
Devices  and  Radiological  Health 
(CDRH).  Nominations  will  be  accepted 
for  current  vacancies  and  for  those  that 
will  or  may  occur  through  July  31,  2003. 
FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups, 
individuals  with  disabilities,  and  small 
businesses  are  adequately  represented 
on  advisory  committees  and,  therefore, 
encourages  nominations  for 
appropriately  qualified  candidates  from 
these  groups. 

DATES:  Nominations  for  vacancies  listed 
in  this  notice  should  be  received  by  JiUy 
12,  2002. 

ADDRESSES:  All  nominations  and 
auricula  vitae  (which  include 
nominee's  office  address,  telephone 
number,  and  e-mail  address)  should  be 
submitted  in  writing  to  Linda  Ann 
Sherman,  Advisory  Committee  and 
Oversight  Management  Staff  (HF-4), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  e- 
mail:  LSHERMAN@OC.FDA.GOV. 


SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  nonvoting 
members  representing  consumer 
interests  for  the  vacancies  listed  as 
follows: 


Medical  Devices  Pan- 
els 

Approximate  Date 
Consumer  Represent- 

ative Is  Needed 

Anestt>esiology  and 

Immediately 

Respiratory  Ther- 

apy 

Circulatory  System 

July  1.2002 

Gastroenterology  and 

Jan.  1.2003 

Urology 

General  Hospital  and 

Jan.  1,2003 

Personal  Use 

Immunology 

Mar.  1.2003 

Microt)iology 

Mar.  1,2003 

Molecular  and  Clinical 

June  1 ,  2003 

Genetics 

Radiological 

Feb.  1,2003 

1.  Function 

The  functions  of  the  medical  device 
panels  are  to:  (1)  Review  and  evaluate 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  make  recommendations  for  their 
regulation:  (2)  advise  the  Commissioner 
of  Food  and  Drugs  regarding 
recommended  classification  or 
reclassification  of  these  devices  into  one 
of  three  regulatory  categories;  (3)  advise 
on  any  possible  risks  to  health 
associated  with  the  use  of  devices;  (4) 
advise  on  formulation  of  product 
development  protocols;  (5)  review 
premarket  approval  applications  for 
medical  devices;  (6)  review  guidelines 
and  guidance  documents;  (7) 
recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act));  (8)  advise  on  the  necessity 
to  ban  a  device;  (9)  respond  to  requests 
from  the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices;  and  (10)  make 
recommendations  on  the  quality  in  the 
design  of  clinical  studies  regarding  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices. 

n.  Consumer  Representation 

Section  520(f)(3)  of  the  act  (21  U.S.C. 
360j(f)(3)),  as  amended  by  the  Medical 
Device  Amendments  of  1976,  provides 
that  each  medical  device  panel  include 
as  a  member  one  nonvoting 
representative  of  consumer  interests. 

m.  Nomination  Procedure 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 
committee  or  panel  to  represent 
consumer  interests  as  identified  in  this 


notice.  Self-nominations  are  also 
accepted.  To  be  eligible  for  selection, 
the  applicant's  experience  and/or 
education  will  be  evaluated  against 
Federal  civil  service  criteria  for  the 
position  to  which  the  person  will  be 
appointed. 

Nominations  shall  include  a  complete 
curriculiun  vitae  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  panel  or  in  any  advisory 
committee  or  panel.  The  term  of  office 
is  up  to  4  years,  depending  on  the 
appointment  date. 

IV.  Selection  Procedure 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortiiun  of  consumer 
organizations  which  has  the 
responsibility  for  recommending 
candidates  for  the  agency's  selection. 
Candidates  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14. 
relating  to  advisory  committees. 

Dated:  June  5,  2002. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  02-14838  Filed  &-11-02:  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 

Arthritis  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Afame  o/ Committee:  Arthritis 
Advisory  Conunittee. 


Federal  Register / Vol.  67,  No.  113 /Wednesday,  June  12,  2002 /Notices 


40317 


General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  29  and  30,  2002,  from  8 
a.m.  to  5  p.m. 

Location:  Holiday  Iim,  Versailles 
Ballroom,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Kathleen  Reedy  or 
LaNise  Giles,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  FAX  301-827-6776,  or  e-mail: 
reedyk@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12532. 
Please  call  the  Information  Line  for  up- 
;to-date  information  on  this  meeting. 

Agenda:  On  both  days,  the  committee 
Will  discuss  the  clinical  relevance  of 
different  classifications  of  pain  as  well 
as  discussion  of  appropriate  clinical 
trial  models  and  designs  for  medications 
which  would  be  indicated  for  each 
classification  of  pain. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  17,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  on  July  29,  2002,  between 
approximately  1  p.m.  and  3  p.m.,  and 
on  July  30,  2002,  between 
approximately  11  a.m.  and  12  noon. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  July  17,  2002, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets, 
j  j  FDA  welcomes  the  attendance  of  the 
'  public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  LaNise  Giles 
at  301-827-7001,  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  June  3,  2002. 

William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 

(FR  Doc.  02-14680  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  416(MI1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Docket  No.  01 D-0276] 

Guidance  for  industry:  Channels  of 
Trade  Policy  for  Commodities  With 
Vinclozoiin  Residues;  Availability 

AGENCY:  Food  and  Dfug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  final  guidance 
document  for  industry  entitled 
"Channels  of  Trade  Policy  for 
Commodities  With  Vinclozoiin 
Residues."  This  guidance  presents 
FDA's  policy  for  implementing,  for  the 
pesticide  chemical  vinclozoiin,  the 
channels  of  trade  provision  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
The  guidance  is  intended  to  assist  firms 
in  understanding  FDA's  planned 
approach  to  the  enforcement  of  this 
provision  of  the  FQPA  with  regard  to 
residues  of  vinclozoiin  in  food. 
DATES:  Submit  written  or  electronic 
comments  concerning  the  guidance  at 
any  time. 

ADDRESSES:  Submit  written  comments 
concerning  the  guidance  document  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments.  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Channels  of  Trade  Policy  for 
Commodities  With  Vinclozoiin 
Residues"  to  the  Office  of  Plant  and 
Dairy  Foods  and  Beverages  (HFS-305), 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch. 
Pkwry.,  College  Park,  MD  20740-3835. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Kashtock.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 


305),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740-3835,  301-436-2022,  FAX 
301-436-2651.  e-mail: 
mkashtoc@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  a  notice  published  in  the  Federal 
Register  of  July  10,  2001  (66  FR  35990), 
FDA  annoimced  the  availability  of  a 
draft  guidance  document  entitled 
"Channels  of  Trade  Policy  for 
Commodities  With  Vinclozoiin 
Residues."  The  agency  has  finalized  the  * 
draft  guidance  after  receiving  no 
comments  on  the  document.  In  a  notice 
published  in  the  Federal  Register  of 
October  23,  2001  (66  FR  53614),  FDA 
announced  that  it  was  subtAitting  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
the  collection  of  information  entitled 
"Suggested  Dociunentation  for 
Demonstrating  Compliance  With  the 
Channels  of  Trade  Provision  for  Foods 
With  Vinclozoiin  Residues."  In  the 
October  notice,  FDA  estimated  that  the 
guidance  entitled  "Channels  of  Trade 
Policy  for  Commodities  With 
Vinclozoiin  Residues"  would  create  an 
estimated  annual  reporting  burden  of 
921  hours  and  an  estimated  annual 
recordkeeping  binden  of  496  hours.  The 
October  notice  also  requested  conunents 
on  these  burden  estimates.  On  March 
25,  2002,  OMB  informed  FDA  that  it 
had  approved  the  information  collection 
imtil  March  31,  2005. 

n.  Guidance  Document 

This  final  guidance  document  is  being 
issued  as  level  1  guidance  consistent 
with  FDA's  good  guidance  practices 
regulation  (21  CFR  10.115).  The 
guidance  represents  the  agency's  ciurent 
thinking  on  the  channels  of  trade 
provision  and  how  this  provision  relates 
to  FDA-regulated  products  with 
residues  of  vinclozoiin.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

m.  Electronic  Access 

Copies  of  this  guidance  also  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Internet.  The  .final 
guidance  document  may  be  accessed  at 
http://www.cfsan.fda.gov  under  "How 
to  Obtain  FDA  Food  &  Cosmetic 
Guidance  Documents." 


40318 


Federal  Register /Vol.  67.  No.  113 /Wednesday.  June  12,  2002 /Notices 


IV.  Comments 


Interested  persons  may,  at  any  time, 
submit  written  comments  concerning 
the  guidance  entitled  "Channels  of 
Trade  Policy  for  Commodities  With 
Vinclozolin  Residues"  to  the  Dockets 
Management  Branch  (see  ADDRESSES). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance  is 
available  for  pubUc  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  31.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-14840  Filed  6-11-02;  8:45  am] 
WLUNQ  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0228] 

Medical  Devices;  Implantable  Middle 
Ear  Hearing  Device;  Draft  Guidance  for 
Industry  and  FDA;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Implantable  Middle  Ear 
Hearing  Device;  Draft  Guidance  for 
Industry  and  FDA."  This  guidance 
docimient  represents  the  agency's 
current  thinking  on  the  technical 
content  and  clinical  considerations  for  a 
premarket  approval  application  (PMA) 
for  an  implantable  middle  ear  hearing 
device  (IMEHD).  This  guidance  provides 
information  to  consider  for  developing 
the  clinical  studies  and  generating  the 
scientific  evidence  that  will  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  the  IMEHD  for  its 
intended  use.  This  draft  guidance  is 
neither  final  nor  is  it  in  effect  at  this 
time. 

DATES:  Submit  written  or  electronic 
comments  on  the  guidance  by 
September  10,  2002. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  dociunent  entitled 
"Implantable  Middle  Ear  Hearing 
Device;  Draft  Guidance  for  Industry  and 
FDA"  to  the  Division  of  Small 


Manufacturers,  International,  and 
Consiuner  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  Submit  written  comments 
concerning  this  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Mann,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2080,  ext.  187. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  draft  guidance  describes  the  kind 
of  information  needed  to  allow  FDA  to 
evaluate  the  safety  and  effectiveness  of 
an  IMEHD.  It  is  based  in  part  upon 
current  scientific  knowledge,  current 
FDA  review  criteria,  and  discussions 
and  recommendations  resulting  from  an 
Ear  Nose  and  Throat  Devices  Advisory 
Panel  Meeting  that  was  held  on  Jime  18, 
1999. 

n.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  IMEHD.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

'  in.  Electrunic  Access 

In  order  to  receive  the  "Implantable 
Middle  Ear  Hearing  Device;  Draft 
Guidance  for  Industry  and  FDA,"  via 
your  fax  machine,  call  the  CDRH  Facts- 
On-Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  docimient.  Enter  the  document 
number  (1406)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 


using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personed  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Internet  site  may  be  accessed 
at  http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://www.fda.gov/ 
ohrms/dockets. 

rv.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance  by 
September  10,  2002.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  31,2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
(FR  Doc.  02-14839  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heanh  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Federal  Set- 
Aside  Program;  Special  Projects  of 
Regional  and  National  Significance; 
National  Child  Death  Review  Resource 
Center  Demonstration  Program 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately  $300,000 
in  fiscal  year  (FY)  2002  funds  is 
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available  to  fund  a  single  competitive 
cooperative  agreement  to  demonstrate 
the  effectiveness  of  a  National  Child 
Death  Review  Resource  Center 
(NCDRRC).  The  NCDRRC  will  assist 
States  and  localities  in  using  the  Child 
Death  Review  (CDR)  process  to  promote 
improved  health  services  delivery  and 
risk  reduction  and  public  health 
prevention  programs. 
Eligibility  is  open  to  any  public  or 
irivate  entity,  including  an  Indian  tribe 
ir  tribal  organization  (as  defined  at  25 
'.S.C.  450(b)).  Awards  will  be  made 
ider  the  program  authority  of  section 
■501(a)(2)  of  the  Social  Security  Act,  the 
Maternal  and  Child  Health  (MCH) 
Federal  Set-Aside  Program  (42  USC 
701(a)(2)),  or  "SPRANS."  Funds  for  this 
award  were  appropriated  under  Public 
Law  107-116.  The  award  will  be  made 
for  a  period  of  three  years.  Additional 
funding  of  up  to  $300,000  annually  in 
the  second  and  third  years  is  contingent 
on  the  availability  of  funds  and  grantee 
performance.  No  matching  funds  are 
required. 

DATES:  Applicants  for  this  program  are 
requested  to  notify  the  Maternal  and 
Child  Health  Bureau  (MCHB)  by  June 
25,  2002.  Notification  of  intent  to  apply 
can  be  made  in  one  of  three  ways: 
telephone:  301-443-2250;  e-mail 
dheppel@hrsa.gov:  mail,  MCHB,  HRSA; 
Division  of  Child,  Adolescent  and 
Family  Health,  Parklawn  Building, 
Room  18A-39;  5600  Fishers  Lane; 
Rockville,  MD  20857.  The  deadline  for 
receipt  of  applications  is  August  2, 
2002.  Applications  will  be  considered 
"on  time"  if  they  are  either  received  at 
the  HRSA  Grants  Application  Center  on 
or  before  the  deadline  date  or 
postmarked  on  or  before  the  deadline 
date.  The  projected  award  date  is 
September  1,  2002.    . 
ADDRESSES:  To  receive  a  complete 
application  kit  which  includes  the 
number  of  copies  of  the  application  to 
be  submitted  and  instructions  on  how  to 
fill-out  the  application  form,  applicants 
may  telephone  the  HRSA  Grants 
Application  Center  at  1-877-477-2123 
(1-877-HRSA-123)  beginning  June  1, 
2002,  or  register  on-line  at:  http:// 
www.hrsa.gov/,  or  by  accessing  http:// 
www.hrsa.gov/g_order3.htm  directly. 
This  program  uses  the  standard  Form 
PHS  5161-1  (rev.  7/00)  for  applications 
(approved  under  0MB  No.  0920-0428). 
Applicants  must  use  the  Catalog  of 
■Federal  Domestic  Assistance  (CFDA) 
number  93.110  when  requesting 
application  materials.  The  CFDA  is  a 
Government  wide  compendium  of 
enumerated  Federal  programs,  projects, 
services,  and  activities  that  provide 
assistance.  All  applications  should  be 


mailed:  HRSA  Grants  Application 
Center,  901  Russell  Avenue,  Suite  450, 
Gaithersburg  MD,  telephone:  1-877- 
HRSA-123  (477-2123),  e-mail: 
hrsagac@hrsa  .gov. 

This  application  guidance  and  the 
required  form  for  the  NCDRRC 
Demonstration  Program  may  also  be 
downloaded  in  either  WordPerfect  6.1 
or  Adobe  Acrobat  format  (.pdf)  from  the 
MCHB  home  page  at  http:// 
www.mchb.hrsa.gov/.  Please  contact 
Joni  Johns  at  301-443-2088  or 
jjohns@hrsa.gov/,  if  you  need  technical 
assistance  in  accessing  the  MCHB  home 
page  via  the  Internet. 

This  announcement  will  appear  on 
the  HRSA  home  page  at:  http:// 
.  www.hrsa.gov/.  Federal  ilegister  notices 
can  be  accessed  electronically  by 
following  instructions  at:  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Heppel  or  Peter  Conway,  301- 
443-2250,  e-mail:  pconway@hrsa.gov 
(for  questions  specific  to  project 
activities  of  the  program,  program 
objectives,  or  the  Letter  of  Intent 
described  above);  and  Curtis  Colston, 
301-443-1440;  e-mail, 
ccoIston@hrsa.gov  (for  grants  policy, 
budgetary,  and  business  questions). 
SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

For  more  than  a  decade  the  Maternal 
and  Child  Health  Bureau  has  been 
deeply  involved  in  supporting  States 
and  localities  in  the  process  of 
conducting  Fetal  and  Infant  Mortality 
Reviews  (FIMR).  A  significant 
component  of  that  support  has  been 
through  the  establishment  of  a  National 
Fetal  and  Infant  Mortality  Review 
Resource  Center.  The  intent  of  NCDRRC 
is  to  establish  a  similar  resource  center 
for  CDR,  to  assist  States  and  localities  in 
examining  factors  contributing  to  poor 
child  health  outcomes  from  a  broad 
public  health  perspective. 

CDR  is  a  coinmunity-based  action 
process  aimed  at  helping  communities 
identify  and  solve  problems 
contributing  to  poor  child  health 
outcomes.  Specifically,  using  death  as  a 
sentinel  event,  CDR  involves  a 
systematic  examination  of  personal 
characteristics  such  as  age,  race/ 
ethnicity,  and  gender,  and  factors  that 
play  a  role  in  death,  integrating 
information  about  the  health  and  safety 
of  individuals  with  information 
descriptive  of  medical  care  and 
community  health  and  social/welfare 
systems. 

Information  ft-om  the  CDR  process  can 
then  be  used  to  focus  planning  and 


policy  development,  to  direct  health 
systems  development,  and  to  enhance 
efforts  to  develop  and  maintain  risk 
reduction  and  prevention  programs  for 
children.  The  CDR  process  enhances  the 
ability  of  State  and  local  health 
departments  to  carry  out  the  core  public 
health  functions  of  assessment,  policy 
development,  and  quality  assurance. 

The  CDR  process,  while  focused  on 
death,  also  has  the  potential  to  be 
adapted  for  use  in  examining  nonfatal 
adverse  events  affecting  maternal  and 
child  health  and  safety.  A  few  States 
have  begun  to  expand  into  this  broader 
area. 

Authorization 

Section  501(a)(2)  of  the  Social 
Security  Act  (42  U.S.C.  701(a)(2)). 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  demonstrate  the 
effectiveness  of  developing  an  NCDRRC 
to  assist  States  and  localities  in  using 
the  CDR  process  to  promote  improved 
health  services  delivery  and  risk 
reduction  and  public  health  prevention 
programs.  Specifically,  this  cooperative 
agreement  will  determine  how  an 
NCDRRC  could: 

(1)  Serve  as  a  technical  support  to 
States,  particularly  State  Title  V 
agencies,  and  communities  as  they 
develop,  implement,  and  sustain  CDR  as 
a  community-based  process  to  assess 
and  improve  services  and  systems  for 
children  and  adolescents; 

(2)  Refine  the  methodology  for  CDR 
through  continuous  assessment  of  the 
state  of  the  field,  trends,  and  feedback 
ft'om  States  and  communities; 

(3)  Support  expanded  use  of  the  CDR 
process  to  address  other  adverse  events 
(e.g.,  morbidity)  affecting  the  MCH 
population,  and 

(4)  Promote  collaboration  with  other 
MCH  related  mortality/morbidity  review 
processes  to  increase  eft^ectiveness  and 
reduce  duplication  of  effort. 

Eligibility 

Under  SPRANS  project  grant 
regulations  at  42  CFR  51a.3.  any  public 
or  private  entity,  including  an  Indian 
tribe  or  tribal  organization  (as  defined  at 
25  U.S.C.  450(b)).  is  eligible  to  apply  for 
grants  and  cooperativp  agreements 
covered  by  this  announcement.  Under 
the  President's  initiative,  community- 
based  and  faith-based  organizations  that 
are  otherwise  eligible  and  believe  they 
can  contribute  to  HRSA's  program 
objectives  are  urged  to  consider  this 
initiative. 
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Funding  Levels/Project  Periods 

The  administrative  and  funding 
instrument  to  be  used  for  the  NCDRRC 
will  be  "a  cooperative  agreement,  in 
which  substantial  MCHB  scientific  and/ 
or  programmatic  involvement  with  the 
awardee  is  anticipated  during  the 
performance  of  the  project.  Under  the 
terms  of  this  cooperative  agreement,  in 
addition  to  the  required  monitoring  and 
technical  assistance.  Federal 
responsibilities  will  include: 

(1)  Participation  in  meetings 
conducted  during  the  period  of  the 
cooperative  agreement. 

(2)  Ongoing  review  of  activities  and 
procedures  to  be  established  and 
implemented. 

(3)  Review  of  project  information 
prior  to  dissemination. 

(4)  Review  of  information  on  project 
activities. 

(5)  Assistance  with  the  establishment 
of  contacts  with  Federal  and  State 
agencies,  MCHB  grant  projects,  and 
other  contacts  that  may  be  relevant  to 
the  project's  mission;  and  referrals  to 
these  agencies. 

One  project  will  be  approved  for  three 
years.  Up  to  $300,000  in  fiscal  year  2002 
funds  will  be  used  to  fund  the  first  year. 
Additional  funding  of  up  to  $300,000 
annually  in  years  two  and  three  will  be 
contingent  on  the  availability  of  funds, 
and  grantee  performance. 

Review  Criteria 

Applications  that  are  complete  and 
responsive  to  the  gmdance  will  be 
evaluated  by  an  objective  review  panel 
specifically  convened  for  this 
solicitation  and  in  accordance  with 
HRSA  grants  management  policies  and 
procedures. 

Applications  will  be  reviewed  using 
the  following  criteria: 

1.  Knowledge  and  Understanding  of  the 
Issues  relating  to  CDR  (Weight:  20%) 

•  The  degree  of  imderstanding  of  the 
beginnings  of  CDR  and  the  evolution  of 
the  CDR  process  as  a  public  health 
model 

•  The  degree  of  thoroughness  in 
describing  the  CDR  process  and  the 
challenges  involved  in  creating  and 
sustaining  it  in  States  and  localities 

•  The  extent  of  applicant  knowledge 
of  community-based  systems  in  child 
and  adolescent  health  and  safety 

•  The  extent  of  applicant  knowledge 
of  the  individuals  and  organizations 
involved  in  the  CDR  process  and  the 
relationship  of  CDR  and  FIMR 

2.  Soundness  and  Adequacy  of  Project 
Plan  (Weight:  30%) 

•  The  extent  to  which  the  project 
objectives  address  the  program  purpose 


and  are  measurable,  time-framed,  and 
appropriate  in  relation  to  both  the 
program  requirements  and  identified 
needs. 

•  The  degree  to  which  the  program 
areas  outlined  in  the  grant  guidance 
have  been  addressed,  prioritized  and 
justified. 

•  The  quality  and  feasibility  of  the 
project  plan  or  methodology  and  its 
relation  to  the  project's  goals  and 
objectives. 

•  The  extent  to  which  the  proposed 
approach  identifies  the  resources  that 
will  be  used  to  implement  the  strategies. 

•  The  degree  to  which  the  approaches 
are  technically  soimd  and  appropriate  to 
the  project  goals  and  objectives. 

3.  Soundness  of  Evaluation  Plan 
meight:  10%) 

•  The  soundness  of  the  plan  for 
evaluating  the  process  and  outcome  of 
this  project. 

•  The  extent  to  which  the  applicant 
describes  how  the  project  staff  will 
determine  the  degree  to  which  proposed 
activities  are  being  successfully 
conducted  and  completed,  based  on  the 
objectives  outlined. 

4.  Applicant's  Capability  and  Capacity 
(Weight:  30%) 

•  The  extent  to  which  the  applicant 
has  demonstrated  expertise  and  its 
capability  to  oversee  and  successfully 
carry  out  the  project. 

•  Evidence  that  a  sufficient  number  of 
project  personnel  and  resources  are 
proposed.  Biographical  sketches/ 
curricula  vitae  document  education, 
skills  and  experience  that  are  relevant 
and  necessary  for  the  proposed  project. 

5.  Appropriateness  of  Budget  (Weight: 
10%) 

•  The  extent  to  which  the  proposed 
budget  is  realistic,  adequately  justified, 
and  consistent  with  the  proposed 
project  plan. 

•  The  extent  to  which  the  costs  of 
administration  and  monitoring/ 
evaluation  are  reasonable  and 
proportionate  to  the  costs  of  service 
provision. 

•  The  degree  to  which  the  costs  of  the 
proposed  project  are  economical  in 
relational  to  the  proposed  service 
utilization. 

Additional  criteria  may  be  used  to 
review  and  rank  applications  for  this 
competition.  Any  such  criteria  will  be 
identified  in  the  program  guidance 
included  in  the  application  kit. 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria,  in  addition  to 
those  referenced  above.  Also,  to  the 
extent  that  regulatory  review  criteria 
generally  applicable  to  all  Title  V 


programs  (at  42  CFR  51a)  are  relevant  to 
this  specific  project,  such  factors  will  be 
taken  into  accoimt. 

Paperwork.Reduction  Act 

0MB  approval  for  any  data  collection 
in  connection  with  this  cooperative 
agreement  will  be  sought,  as  required 
under  the  Paperwork  Reduction  Act  of 
1995. 

Executive  Order  12372 

The  MCH  Federal  Set-Aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovenmiental  review  of  Federal 
programs. 

Dated:  May  16,  2002. 
Elizabeth  M.  Duke, 
Administrator. 

[PR  Doc.  02-14681  Filed  6-11-02;  8:45  am] 
BILUNO  CODE  4iaS-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Host- 
Tumor  Cell  Interactions  in  Myeloma: 
Therapeutic  Applications. 

Date:  July  1-3,  2002. 

Time:  7  p.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Inn  at  Longwood  Medical,  342 
Longwood  Avenue,  Boston,  MA  02115. 

Contact  Person:  William  D.  Merritt,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health.  6116  Executive 
Boulevard,  Room  8034,  MSC  8328,  Bethesda, 
MD  20892-8328,  301-49e-9767. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
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Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  6.  2002. 

LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14804  Filed  6-11-02;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  PAR-02- 
052  Competing  Supplements  for  Organotypic 
Models  of  Cancer. 

ZJote;  June  21.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Boulevard,  EPN, 
Conference  Room  J,  Rockville,  MD  20852. 
(Telephone  Conference  Call). 

Contact  Person:  C  Michael  Kerwin,  PhD, 
Scientific  Review  Administrator,  Special 
Review  &  Logistics  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8057,  Msc  8329, 
Bethesda,  MD  20892-8329,  301-496-7412. 
Jtertvjnm@mai7.ni7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.392,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 


Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  6,  2002. 

LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14805  Filed  6-11-02;  8:45  am] 

BILUNO  COOf  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Fiu'suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Cancer 
Epidemiology  and  Prevention  Research. 

Dafe:  July  16-17,2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Mary  Jane  Slesinski,  PhD, 
Scientific  Review  Administratpr,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8045.  Bethesda. 
MD  20892.  301/594-1566. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93,396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  June  5,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-14809  Filed  6-11-02;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Fiu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secretes  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Natjonal  Cancer 
Institute  Special  Emphasis  Panel,  Behavioral 
Research  and  Cancer  Control. 

Dafe.July  23,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Mary  Jane  Slesinski.  PhD, 
Scientific  Review  Administrator.  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard.  Room  8045,  Bethesda, 
MD  20892,  301/594-1666. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  5.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Adxisory 
Committee  Policy. 

[FR  Doc.  02-14810  Filed  6-11-02:  8:45  am] 
BILUNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Genetic 
Modulation  of  Cellular  Radiation  Responses. 

ZTate:  June  19-21.  2002. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Omni  Richmond  Hotel,  100  S.  12th 
Street,  Richmond,  VA  23219. 

Contact  Person:  Shakeel  Ahmad,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health,  8th  Floor.  Room 
8137.  6116  Executive  Boulevard,  Bethesda. 
MD  20892.  (301)  594-0114. 
amadsQmail.  nih  .gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  6.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14816  Filed  6-11-02:  8:45  am] 
amma  cooc  414o-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMuri  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Tissues/Organs . ' 

Date;  July  10-11.2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency.  One  Metro  Center. 
Bethesda.  MD  20814. 

Contact  Person:  David  T.  George.  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  NIH,  NHLBI.  DEA,  Rockledge  D. 
6701  Rockledge  Drive.  Suite  7188.  Bethesda, 
MD  20892-7924.  (301)  435-0280. 
georged@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS). 

Dated:  June  5,  2002. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14808  Filed  6-11-02;  8:45  ami 

BIUJNG  cooc  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosing  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Services  Research  Applications  on  serious 
Mental  Illness 

Date:  June  26,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Joel  Sherrill,  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6149.  MSC  9606. 
Bethesda.  MD  20892-9606,  301-443-6102, 
jsherril@mail.  nih  .gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  June  6.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14801  Filed  6-11-02;  8:45  am] 
BNJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel 
SEP  Teleconference  for  Harrison. 

Dote;  June  7.  2002. ' 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  1  Democracy,  6701  Democracy  Blvd, 
Suite  707  MSC  4870.  Bethesda.  MD  20892- 
4870  (Telephone  Conference  Call). 

Contact  Person:  John  E.  Richters,  PhD, 
Scientific  Review  Administrator,  National 


'  This  document  was  received  at  the  Office  of  the 
Federal  Register  on  June  7,  2002. 


'This  document  was  received  at  the  Office  of  the 
Federal  Register  on  June  7,  2002. 
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Institute  of  Nursing  Research,  National 
Institutes  of  Health.  Natcher  Building,  Room 
3AN32.  Bethesda.  MD  20892,  (301)  594- 
3971,  jrichters@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research. 
National  Institutes  of  Health,  HHS) 

I  Dated:  June  6,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-14803  Filed  6-11-02;  8:45  am] 

WUmO  CODE  414<H)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 


Pinsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 

Tvasion  of  personal  privacy. 
Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Comprehensive  International 
Program  of  Research  on  AIDS. 

DQte;Junel9,  2002. 

\Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700B  Rockledge  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Roberta  Binder.  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  NIAID,  6700B 
Rockledge  Drive.  Rm  2155.  Bethesda,  MD 
20892,  301-496-7966,  rb169n@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Comprehensive  International 
Program  of  Research  on  AIDS  (CIPRA). 

Date:  June  25.  2002. 

Time:  1  p.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700B  Rockledge  Drive,  Bethesda. 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Robert  C.  Goldman,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities.  NIAID.  NIH.  Room  2219.  6700B 
Rockledge  Drive.  MSC  7616.  Bethesda.  MD 
20892-7616,  301-496-8424, 
rgl59w®nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Viral  Triggering  Mechanism 
of  Autoimmune  Pathogenesis. 

Z?ate;  July  10.2002. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700B  Rockledge  Drive.  Bethesda. 
MD  20892-2616.  (Telephone  Conference 
Call). 

Contact  Person:  Nasrin  Nabavi,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH.  Room  2217,  6700B 
Rockledge  Drive,  MSC  7616,  Bethesda.  MD 
20892-7616.  301-496-2550,  nnJ0f@nj7i.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Gene  Therapy  for  Human 
SCID. 

Date:  July  16.  2002. 

Time:  12  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700B  Rockledge  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Nasrin  Nabavi,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301-496-2550,  nn30t@nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Glycolipid  Presentation  by 
CDId. 

Z7ate;July  18.  2002. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700B  Rockledge  Drive,  Room  2156, 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Nasrin  Nabavi.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH.  Room  2217,  6700B 
Rockledge  Drive,  MSC'  7616,  Bethesda,  MD 
20892-7616.  301-496-2550.  nn30t@nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Dys/Regulation  of  the 
Immune  System  in  Autoimmunity. 

Date:  July  24.  2002. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700B  Rockledge  Drive.  Bethesda. 
MD  20892-2616.  (Telephone  Conference 
Call). 

Contact  Person:  Nasrin  Nabavi.  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Program.  Division  of  Extramural 


Activities.  NIAID,  NIH,  Room  2217,  6700B 
Rockledge  Drive,  MSC  7616.  Bethesda,  MD 
20892-7616,  301-496-2550,  nn30f@nj7j.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  June  5.  2002. 

LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-14806  Filed  6-11-02;  8:45  am] 

WLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning, 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Services  Research  Review  Committee  II. 

Date:  June  18.  2002. 

T/J7je;  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Governor's  House,  1615  Rhode 
Island  Avenue.  NW..  Washington,  DC  20036. 

Contact  Person:  Martha  Ann  Carey.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6151.  MSC  9608, 
Bethesda.  MD  20892-9608.  301-443-1606. 
mcarey@mail.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 
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Dated:  June  5.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14811  Filed  6-ll-(U;  8:45  am] 
BILUNO  CODE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosine  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

MiJTie  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-83.  Review  of  ROl 
Grants. 

Date;  July  15.  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  El/2,  Betfaesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Anna  Sandberg,  MPH, 
DRPH,  Scientific  Review  Administrator, 
National  Institute  of  Dental  &  Cranofacial 
Res.  45  Center  Drive,  Natcher  Building,  Rm. 
4AN44F.  Bethesda,  MD  20892,  (301)  594- 
3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.02-80,  Review  of  Health 
Disparities  Infrastniture  RFA  DE02-003. 

Oate.July  17.  2002. 

Time:  12  p.m.  to  5  p.m. 

Agenda:  to  provide  concept  review  of 
proposed  grant  applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Anna  Sandberg,  MPH, 
DRPH,  Scientific  Review  Administrator, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  45  Center  Drive.  Natcher  Building,  Rm. 
4AN44F,  Bethesda,  MD  20892.  (301)  594- 
3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Sp^ial 


Emphasis  Panel  02-70,  Review  of  RFA  DE- 
02-007,  Oral  Aids. 

Date:  July  28-29.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20892. 

Contact  Person:  Yujing  Liu,  MD,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
Bethesda.  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofocial  Research  Special 
Emphasis  Panel  02-91,  Review  of  R44 
Grants. 

Date:  August  6,  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  El/2,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Peter  Zelazowski,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  National  Inst,  of  Dental  & 
Craniofacial  Research,  National  Institutes  of 
Health.  45  Center  Dr.  Rm.  Bethesda.  MD 
20892-6402. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-90,  Review  of  R44 
Grants. 

Date:  August  13,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  Washko,  PhD. 
DMD.  Scientific  Review  Administrator,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-89,  Review  of  R44 
Grants. 

Date:  August  29,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Bulding,  Rm.  4AN44F, 
National  Institiites  of  Health,  Bethesda,  MD 
20892,(301)594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  June  5.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-14812  Filed  6-11-02;  8:45  am] 

BUJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclostu-e  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  Report  on 
Carcinogens  (RFP-ES-02-02). 

Date:  July  9.  2002. 

Time:  9  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS,  South  Campus,  Bldg  101, 
Conference  Room-A,  Research  Triangle  Park, 
NC  27709. 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233.  MD  EC-30, 
Research  Triangle  Park,  NC  27709, 919/541- 
0752. 

(Catalogue  of  Federal  Domestic  Assistance  . 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  tn  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  June  5.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  A  dvisory 

Committee  Policy. 

[FR  Doc.  02-14813  Filed  6-11-02;  8:45  am) 

BILUNO  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy- 
Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Barbados  Cancer  Study. 

Dafe;  July  1,2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS,  79  T.  W.  Alexander  Drive, 
Building  4401,  Conference  Room  3446, 
Research  Triangle  Park,  NC  27709. 
[Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park.  NC  27709,  919/541- 
D752. 

Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basis 
Research  and  Education;  93.894,  Resources 
Mid  Manpower  Development  in  the 
Environmental  Health  Sciences,  national 
Institutes  of  Health,  HHS) 

Dated:  June  5,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

FR  Doc.  02-14814  Filed  6-11-02;  8:45  am] 
MLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  NIDCR  Special  Grants 
Review  Committee.  02-72,  Review  of  K088, 
K23s,  R03s.  F32  Grants. 

Dafe.  June  20-21,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Marriott  Hotel,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Yujing  Liu,  PhD.  MD, 
Scientific  Review  Administrator.  National 
Institute  of  Dental  &  Craniofacial  Res..  45 
Center  Drive.  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  June  5,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-14815  Filed  6-11-02;  8:45  am) 

BILUNC  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Modifying  and  Testing  Efficacious  Behavioral 
Therapies  to  Make  them  More  Community 
Friendly. 

Ita/e.  July  3,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Kesinee  Nimit,  MD.  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1432. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  June  6,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14817  Filed  6-11-02;  8:45  am] 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Interactive  CD  ROM  Training  for  Prevention 
Providers". 

Date:  lune  12,  2002. 

Time:  1  p.m.  to  3  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Lyle  Fuir,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imptosed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Preventing  Substance  Abuse  with  Multi- 
media Life  Science". 

Date:  June  19,  2002. 

Time:  9:30  a.m.  to  1 1 :30  am. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Contact  Person:  Lyle  Furr, 
Contract  Review  Specialist,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158.  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)  435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Develojvnent  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

,  Dated:  June  6,  2002. 
LaVenie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14819  Filed  6-11-02;  8:45  am] 
BIUM6  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4}  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  Internet 
Connections. 

Date.July  22-23,  2002. 

rime:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  June  6,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14820  Filed  6-11-02;  8:45  am] 
BtUINO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Molecular  and  Cellular  Biophysics  Study 
Section. 


Date:  June  13-14,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Churchill  Hotel,  1914 
Connecticut  Avenue,  NW.,  Washington,  IXZ 
20009. 

Contact  Person:  Nancy  Lamontagne,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4170, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1726,  lamontan@csr.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations. imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
C  (05)  Adult  Psychopathology. 

Date;  June  13,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Melrose  Hotel,  2430 
Pennsylvania  Ave.,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
0902,  krausem@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitaUons  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Pathobiochemistry 
Study  Section. 

£)ate;June  17-18.2002. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue.  NW..  Washington.  DC 
20007. 

Contact  Person:  Zakir  Bengali.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5150. 
MSC  7842.  Bethesda.  MD  20892,  301-435- 
1742. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
2  (10). 

Date;  June  17-18,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin    . 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Prabha  L.  Atreya,  PhD. 
Scientific  Review  Administratpr,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5152, 
MSC  7842,  Bethesda,  MD  20892,  301-435- 
8367,  atreyap@csr.nih.gov.  • 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Reyiew  Group. 
Virology  Study  Section. 

Date:  June  18-19,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Joanna  M.  Pyper.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4188, 
MSC  7808,  Bethesda,  MD  20892,  301-435- 

1151.  pyperj@csr.nih.gov. 
This  notice  is  being  published  less  than  15 

days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  GRM 
(06). 

Date:]\ine  18.  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  BA.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892,  301-435-1786. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group,  Allergy 
and  Immunology  Study  Section. 

ZJate;  June  20-21,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand.  2350  M  Street 
NW.  Washington.  DC  20037. 

Contact  Person:  Samuel  C.  Edwards.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 

1152.  edwardss@csr.nih.gov. 
This  notice  is  being  published  less  than  15 

days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
Funding  cycle. 
Name  of  Committee:  Center  for  Scientific 

Eleview  Special  Emphasis  Panel,  ZRGl  BNP 
1)  Chemistry/Biophysics  BRP  Panel. 

ZTote;  June  21,  2002. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
l/Visconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Mike  Radtke,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
health,  6701  Rockledge  Drive.  Room  4176, 
Vise  7806,  Bethesda,  MD  20892,  (301)  435- 
1728. 

This  notice  is  being  published  less  than  15 
lays  prior  to  the  meeting  due  to  the  timing 
imitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  GRM 
(04)  ORTH  Study  Section  conflicts. 

Dote;  June  23,  2002. 

Time:  6  p.m.  to  7:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
(301)  435-1786. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 
N(21). 

Date:  June  24.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  Melrose  Hotel,  2430 
Pennsylvania  Ave..  NW,  Washington,  DC 
20037. 

Contact  Person:  Mariela  Shirley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
3554.  shirleym@csr.nih.gov. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Alcohol  and 
Toxicology  Subcommittee  4. 

Dote;  Jime  25,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Irm,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Rass  M.  Shayiq,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182, 
MSC  7818,  Bethesda,  MD  20892.  301-435- 
2359.  shayiqr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS  and 
Related  Research  3. 

Date;June27,  2002. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street.  NW, 
Washington,  DC  20007-3701. 

Contact  Person:  Eduardo  A.  Montalvo. 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda.  MD  20892.  (301)  435- 
1168. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group. 
Cardiovascular  Study  Section. 


Date:  June  27-28.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.  Chevy  Chase.  MD  20815. 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4136, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1212.  johnson@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Physiological ' 
Chemistry  Study  Section. 

Dote;  June  27-28,  2002. 

Time:  8  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Governor's  House,  1615  Rhode 
Island  Avenue',  NW.,  Washington,  DC  20036. 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  of 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Social 
Sciences,  Nursing,  Epidemiology  and 
Methods-4. 

Date:  June  27-28,  2002. 

Time;  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ann  Hardy,  DRPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892,  301-435- 
0695. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  FOS 
(20). 

Date:  June  27-29,  2002, 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Swissotel  Washington.  The 
Watergate,  2650  Virginia  Avenue,  NW., 
Washington.  DC  20037. 

Contact  Person:  Richard  D.  Rodewald, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  670-1  Rockledge  Drive,  Room  5142, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1024.  rodewalr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neurosciences-S 
Study  Section. 

Date:  June  27-28,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo,  2121  P  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Sherry  L  Stuesse,  PhD,     . 
Scientific  Review  Administrator,  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5188,  MSC  7846,  Bethesda,  MD  20892. 
(301)  435-1785,  sfuesses@csr.nj7i.gov. 
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Name  of  Committee:  Molecular.  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Croup,  Molecular,  Cellular  and 
Developmental  Neurosciences  6. 

Date:  fune  27-28,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Madison  Hotel,  Fifteenth  &  M 
Streets  NW,  Washington,  DC  20005. 

Contact  Person:  Michael  Nunn,  PhD, 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda.  MD  20892.  (301)  435- 
1257,  Nunnm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
RPHB-2(01). 

Date:  June  27-28,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Washington.  515  15th  Street, 
NW..  Washington,  DC  20004. 

Contact  Person:  Deborah  L.  Young-Hyman, 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  1100, 
MSC  7848.  Bethesda,  MD  20892,  (301)  451- 
8008. 

Name  of  Committee:  Social  Sciences, 
Nursing.  Epidemiology  and  Methods 
Integrated  Review  Group,  Social  Sciences, 
Nursing,  Epidemiology  and  Methods  3. 

Date:  June  27-28,  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20852. 

Contact  Person:  Robert  Weller.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3160, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0694. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
BBBP-4  (04)  Language  and  Communication. 

Date:  June  27,  2002. 

Time:  9  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue.  NW..  Washington.  DC  20037. 

Contact  Person:  Chen  Wiggs,  PhD 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3180, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
1261. 

Name  o/Commiftee;  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group. 
Biobehavioral  and  Behavioral  Processes  6. 

Date:  June  27-28,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  NW..  Washington.  DC  20037. 

Contact  Person:  Anita  Miller  Sostek.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 


Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  3. 

Date:  June  27-28,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Mebose  Hotel,  2430 
Pennsylvania  Avenue,  NW.,  Washington.  DC 
20037. 

Contact  Person:  Weijia  Ni,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848. 
Bethesda.  MD  20892.  (301)  435-1507. 
niiv@csr./ij7j.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
MDCN-7  (01). 

Date:  June  27,  2002. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel,  1500  New 
Hampshire  Avenue.  NW.,  Washington,  DC 
20036. 

Contact  Person:  Joanne  T.  Fujii.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5218, 
Bethesda,  MD  20892,  (301)  435-1178, 
fujiij@drg.nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
AARR-3  (10). 

Date:  June  28,  2002. 

rime:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD,  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1168. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CPA 
(05)  Chemoprevention. 

Date:  June  28,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call), 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4120. 
MSC  7804,  Bethesda,  MD  20814-9692,  (301) 
435-3504,  fungv@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Tropical 
Medicine  and  Parasitology  (03). 

Date:  June  28,  2002.  . 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  To  review  and  evaluate  grant 
applications. 

Place:  NIH  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator.  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Eh-ive.  Room  4194. 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1146. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  GNM 
(02), 

Date:  June  28,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo,  2121  P  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1159,  ameros@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  MEP 
(01)  Tumor  suppressor  gene. 

Date:  June  28,  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  NIH  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng,  PhD,  MBA. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1715,  nga@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Virology 
(02). 

Date:  June  28.  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Joaima  M.  Pyper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1151.  pyperj@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  GNM 
(01). 

Date:  June  28,  2002. 

Time:  2:30  p.m.  to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo.  2121  P  Street, 
NW.,  Washington.  DC  20037. 

Contact  Person:  Sally  Ann  Amero.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group.  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206, 
MSC7890,  Bethesda.  MD  20892-7890.  301- 
435-1159,  ameros@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  GRM 
(02). 

Date:  June  28,  2002. 

Time:  12  p.m.  to  1  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 
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Contact  Person:  Jo  Pelham.  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892.  (301)  435-1786. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  June  6,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-14800  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  follovvring 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CDF- 
2  (02) . 

ZJafe;  June  10,  2002.  > 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Ramesh  K.  Nayak,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1026. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review,  Special  Emphasis  Panel,  Cell 
Development  and  Function — 2  Studv  Section 
(01). 

Do/e.June  17-19,2002. 


'  This  dcxniment  was  received  at  the  Office  of  the 
Federal  Register  on  June  7,  2002. 


Time:  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  JoUa  Coves  Suites,  1155  Coast 
Blvd.,  La  JoUa,  CA  92037. 

Contact  Person:  Ramesh  K.  Nayak.  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840.  Bethesda.  MD  20892.  (301)  435- 
1026. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review,  Special  Emphasis  Panel,  ZRGl 
GMA-1  (15). 

£)a(e;Junel8,  2002. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Harold  M.  Davidson, 
Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4216,  MSC  7814,  Bethesda,  MD  20892. 
301/435-1 776.  davidsoh@csr.nih.gov. 

This  notice  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review.  Special  Emphasis  Panel,  ZRGl  EDC- 
3  (02). 

Date:  June  19,  2002. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Tysons  Comer,  1960 
Chain  Bridge  Road,  McLean,  VA  22102. 

Contact  Person:  Mary  Ann  Guadagno. 
Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  1104,  MSC  7770,  Bethesda.  MD  20892. 
(301)  451-8011. 

This  notices  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review,  Special  Emphasis  Panel.  ZRGl  SSS- 
G  (01). 

Dafe:  June  26-27,  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Hotel,  One  Bethesda  Metro 
Center,  Bethesda,  MD  20814. 

Contact  Person:  Camilla  E.  Day,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,'6701  Rockledge  Drive,  Room  2208. 
MSC  7890,  Bethesda,  MD  20892.  (301)  435- 
1037.  dayc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review,  Special  Emphasis  Panel,  SNEMl 
Member  Applications. 

Date:  June  27,  2002. 

Time:  10:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Deni.se  Wiesch,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3150, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0684. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  June  6,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14802  Filed  6-11-02;  8:45  am] 

MLUNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

Canter  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Endocrinology  Study 
Section,  June  17,  2002,  8  a.m.  to  June 
18,  2002.  5  p.m..  Villa  Florence  Hotel, 
225  Powell  Street,  San  Francisco,  CA 
94102-2205  which  was  published  in  the 
Federal  Register  on  May  30,  2002,  67 
FR  37849-37851. 

The  meeting  will  be  held  at  the  Sir 
Francis  Drake  Hotel,  450  Powell  Street. 
San  Francisco,  CA  94109.  The  dates  and 
time  remain  the  same.  The  meeting  is 
closed  to  the  public. 

Dated:  June  6.  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14818  Filed  6-11-02:  8:45  am] 

MLLINa  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program  (NTP) 

Announcement  of  and  Request  for 
Public  Comments  on  Substances 
Nominated  to  the  National  Toxicology 
Program  (NTP)  for  Toxicological  Studies 
and  on  Study  Recommendations  Made 
by  the  NTP  hiteragency  Committee  for 
Chemical  Evaluation  and  Coordination 
(ICCEC) 

Summary 

The  NTP  continuously  solicits  and 
accepts  nominations  for  toxicological 
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studies  to  be  undertaken  by  the 
program.  Nominations  of  substances  of 
potential  human  health  concern  are 
received  from  Federal  agencies,  the 
public,  and  other  interested  parties. 
These  nominations  imdergo  several 
levels  of  review  before  selections  for 
testing  are  made  and  toxicological 
studies  are  designed  and  implemented. 
Evaluation  by  the  NTP  ICCEC  is  the 
initial  external  review  step  in  the  NTP's 
formal  selection  process  for  NTP  study 
nominations.  On  April  17,  2002  the 
ICCEC  met  to  review  19  new 
nominations  and  make  study 
recommendations.  This  annoimcement 
(1 )  provides  brief  background 
information  regarding  the  substances 
nominated  to  NTP  for  study,  (2) 
presents  the  ICCEC's  study 
recommendations  from  its  April  17, 
2002  meeting,  (3)  solicits  public 
comment  on  the  nominations 
themselves  and  on  the  study 
recommendations  by  the  ICCEC,  and  (4) 
requests  the  submission  of  additional 
relevant  information  for  consideration 
by  the  NTP  in  its  continued  evaluation 
of  these  nominations. 

Review  of  Study  Nominations 

At  it's  meeting  on  April  17,  2002,  the 
ICCEC  reviewed  19  new  nominations  for 
NTP  studies.  For  14  of  these 
nominations,  one  or  more  types  of 
toxicological  studies  were 
recommended,  and  for  5  nominations, 
no  studies  were  recommended  at  this 
time.  The  nominated  substances  with 
CAS  numbers,  nomination  source, 
nomination  rationale,  specific  study 
recommendations,  and  other  pertinent 
information  are  given  in  the  attached 
tables. 

Evaluation  by  the  NTP  Interagency 
Committee  for  Chemical  Evaluation  and 
Coordination  (ICCEC)  is  the  initial 
external  review  step  in  the  NTP's  formal 
selection  process  for  NTP  study 
nominations.  The  ICCEC  is  composed  of 
representatives  from  the  Agency  for 
Toxic  Substances  and  Disease  Registry. 
U.S.  Consumer  Product  Safety 
Commission,  Department  of  Defense, 
U.S.  Environmental  Protection  Agency, 
U.S.  Food  and  Drug  Administration's 
National  Center  for  Toxicological 
Research,  National  Cancer  Institute, 
National  Center  for  Environmental 
Health,  National  Institute  of 
Environmental  Health  Sciences, 
National  Institute  for  Occupational 
Safety  and  Health,  National  Library  of 
Medicine,  and  the  Occupational  Safety 
and  Health  Adminisfa-ation.  The  ICCEC 
meets  once  or  twice  annually  to 
evaluate  groups  of  new  study 
nominations  and  to  make 
recommendations  with  respect  to  both 


specific  types  of  studies  and  testing 
priorities. 

Request  for  Public  Comments 

Interested  parties  are  invited  to 
submit  comments  or  supplementary 
information  on  the  nominated 
substances  and  study  recommendations 
that  appear  in  the  attached  tables.  The 
NTP  welcomes  toxicology  and 
carcinogenesis  information  fi-om 
completed,  ongoing,  or  planned  studies, 
as  well  as  information  on  current 
production  levels,  use  patterns,  human 
exposure,  environmental  occurrence,  or 
public  health  concerns  for  any  of  the 
nominated  substances.  The  NTP  is  also 
interested  in  identifying  appropriate 
new  animal  models  for  mechanistic 
based  research,  including  transgenic  or 
knockout  mice,  and  welcomes 
comments  regarding  the  use  of  specific 
animal  models  to  address  scientific 
questions  relevant  to  the  nominated 
substances  and  studies  under 
consideration.  All  information  received 
will  be  considered  by  the  NTP  in  its 
continued  review  of  these  nominations. 
Comments  or  information  should  be 
sent  to  Dr.  Scott  Masten  by  August  12, 
2002.  Persons  responding  to  this  request 
should  include  their  name,  affiliation, 
mailing  address,  phone,  fax,  e-mail 
address  and  sponsoring  organization  (if 
any)  with  the  submission.  Written 
submissions  will  be  made  available 
electronically  on  the  NTP's  web  site  as 
they  are  received. 

An  electronic  copy  of  this 
announcement,  internet  links  to 
electronic  versions  of  supporting 
docimients  for  each  nomination,  and 
further  information  on  the  NTP  and  the 
NTP  Chemical  Nomination  and 
Selection  Process  can  be  accessed 
through  the  NTP  web  site:  http://ntp- 
seTver.niehs.nih.gov. 

Send  comments  or  information  to  Dr. 
Scott  A.  Masten,  Office  of  Chemical 
Nomination  and  Selection,  NIEHS/NTP, 
P.  O.  Box  12233,  MD  A3-07,  Research 
Triangle  Park,  North  Carolina  27709; 
telephone:  (919)  541-5710;  FAX:  (919) 
541-3647;  email:  masten@niehs.nih.gov. 

Background 

The  NTP  actively  seeks  to  identify 
and  select  for  study  chemicals  and  other 
agents  for  which  sufficient  information 
is  not  available  to  adequately  evaluate 
potential  human  health  hazards.  The 
NTP  accomplishes  this  goal  through  a 
formal  open  nomination  and  selection 
process.  Substances  considered 
appropriate  for  study  generally  fall  into 
two  broad  yet  overlapping  categories:  (1) 
Those  substances  of  greatest  concern  for 
public  health  based  on  the  extent  of 
human  exposure  and/or  suspicion  of 


toxicity;  and  (2)  substances  for  which 
toxicological  data  gaps  exist  and 
additional  studies  would  aid  in 
assessing  potential  human  health  risks, 
e.g.  by  facilitating  cross-species 
extrapolation  or  evaluating  dose- 
response  relationships.  Input  is  also 
solicited  regarding  the  nomination  of 
studies  that  permit  the  testing  of 
hypotheses  to  enhance  the  predictive 
ability  of  future  NTP  studies,  address 
mechanisms  of  toxicity,  or  fill . 
significant  gaps  in  the  knowledge  of  the 
toxicity  of  classes  of  chemical, 
biological,  or  physical  substances. 
Substances  may  be  studied  to  evaluate 
a  variety  of  health-related  effects, 
including  but  not  limited  to 
reproductive  and  developmental 
toxicity,  genotoxicity,  immimotoxicity, 
neurotoxicity,  metabolism  and 
disposition,  and  carcinogenicity.  In 
reviewring  and  selecting  nominated 
substances,  the  NTP  also  considers 
legislative  mandates  that  require 
responsible  private  sector  commercial 
organizations  to  evaluate  their  products 
for  health  and  environmental  effects. 
The  possible  himian  health 
consequences  of  anticipated  or  known 
himian  exposure,  however,  remain  the 
over-riding  factor  in  the  NTP's  decision 
to  study  a  particular  substance. 

The  review  and  selection  of 
substances  nominated  for  study  is  a 
multi-step  process.  A  broad  range  of 
concerns  are  addressed  during  this 
process  through  the  participation  of 
representatives  from  the  National 
Institute  of  Enviroimiental  Health 
Sciences,  other  Federal  agencies,  the 
NTP  Board  of  Scientific  Counselors — an 
external  scientific  advisory  body,  the 
NTP  Executive  Committee— the  NTP 
Federal  interagency  policy  body,  and    . 
the  public.  This  process  is  described  in 
further  detail  in  a  March  2,  2000 
Federal  Register  annoimcement 
(Volume  65,  Number  42,  pages  11329- 
11331).  This  multi-step  evaluative 
process  provides  the  NTP  with  direction 
and  guidance  to  ensure  that  it's  testing 
program  addresses  toxicological 
concerns  relative  to  all  areas  of  public 
health,  and  furthermore,  that  there  is 
balance  among  the  types  of  substances 
selected  for  study  (e.g.,  industrial 
chemicals,  consimier  products, 
therapeutic  agents).  As  such,  it  should 
be  recognized  that  at  any  given  time,  the 
new  study  nominations  under 
consideration  do  not  necessarily  reflect 
the  overall  balance  of  substances 
historically  or  currently  being  evaluated 
by  the  NTP  in  it's  testing  program.  For 
further  information  on  NTP  toxicology 
studies  (previous  or  in  progress)  visit 
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the  NTP  web  site  at  http://ntp- 
server.niehs.nih  .gov. 


Dated:  June  5,-2002. 

Samuel  Wilson, 

Deputy  Director,  National  Toxicology 
Program. 

Attachment 

Substances  Nominated  to  the  NTP  for 
Toxicological  Studies  and 
Recommendations  Made  by  the  ICCEC 
on  April  17,  2002 

Table  1  .—Substances  Recommended  for  Study 


Substance  [CAS  No.] 


Abrasive  blasting  agents;  Coal 
siag;  Cmshed  glass;  Garnet; 
Sand;  Specular  hematite;  Steel 
grit 

i-Amino-o-cresol  [2835-95-2] 


tert-Butyl  hydroperoxide  [75-91-2] 


Shioramine-T  [127-65-1]  and  p- 
Toluenesulfonamlde  [70-55-3]. 


3obalt  metal  dust  [7440-48-4] 


Ephedrine  alkaloid  dietary  supple- 
ments [no  CAS  No.]. 


Ethanone,  HI  ,2,3,4,5,6,7,8- 

octahydro-2,3,8,8-tetramethyl-2- 

1 1  naphthalenylHIso-E  Super) 
I  [54464-57-2]. 

Hexafluorosilicic  acid  [16961-83- 
4]  and  Sodium  hexafluorosilicate 
(16893-85-9].    • 


<etamine  hydrochloride  [1867-66- 
9J. 


Nominated  by 


National  Institute  for  Occupational 
Safety  and  Health;  Occupa- 
tional Safety  and  Health  Admin- 
istration., 

National  Cancer  Institute 


National  Cancer  Institute 


Private  Individual 


Cobalt  Development  Institute; 
Intemational  Union.  United  Auto 
Workers;  Occupational  Safety 
and  Heatth  Administration. 

National  Cancer  Institute;  National 
Institutes  of  Health  Office  of  Di- 
etary Supplements. 


Nomination  rationale;  other  infor- 
mation 


Recommendations  for  toxi- 
cological studies 


Private  Individual 


Private  Individuals  (multiple  nomi- 
nations). 


U.S.  Food  and  Drug  Administra- 
tion. 


High  production  volume  and  wide- 
spread occupational  exposure; 
lack  of  adequate  health  effects 
information;  data  needed  to  es- 
tablish safe  exposure  limits. 

Widely  used  in  permanent  hair 
dyes;  some  evidence  of  toxicity; 
lack  of  carcinogenicity  data. 

High  production  volume  industrial 
chemical;  evkJence  for 
genotoxrcity  and  tumor  pro- 
motion activity;  lack  of  carcino- 
genicity data. 

Investigational  new  animal  drug 
for  antimk:rot>ial  use  in  aqua- 
culture;  evkJence  for  toxk:ity  fur- 
ther studies  needed  to  establish 
safe  residue  levels. 

Widespread  occupatk>nal  expo- 
sure; evidence  for  toxk:ity;  in- 
suffk;ient  data  to  assess  chronk; 
toxrcity  and  carcinogenic  poten- 
tial. 

Widely  used  dietary  supplement; 
reports  of  adverse  effects  in 
consumers;  lack  of  adequate 
toxkxjiogical  informatk)n  for 
multi-component  dietary  supple- 
ment formulatk>ns. 


High  production  volume  fragrance 
material;  widespread  consumer 
exposure;  lack  of  toxk:ity  data. 

Primary  agents  used  to  fluoridate 
public  drinking  water  systems; 
lack  of  toxk:ity  infonnation;  as- 
sumed complete  dissociation  to 
free  fluoride  under  normal  con- 
ditions of  use  not  supported  by 
experimental  evidence. 

Approved  drug  for  anesthetic  use 
in  adults;  off-label  pediatric  use 
thought  to  occur:  causes  severe 
lesions  in  developing  rat  brain; 
further  studies  needed  to  as- 
sess safety  of  pediatric  use. 


— Chronic  InhalatKKi  toxk%  in 
male  rats; 

—Pulmonary  tissue  burden  anal- 
ysis. 

— Metat>olism; 

— Developmental  and  reproduc- 
tive toxicity; 

— CarcinogenkJity. 

— Carcinogenk:ity; 

— ConskJer  nr>echanistk:  studies 
related  to  carcinogenrcity  of  or- 
gank;  peroxides  as  a  class. 

— In  vitro  and  in  vivo  genotoxicity; 

— Subchronk:  toxkaty;  and/or  car- 
cinogenk:ity  studies  may  t>e 
conskjered  when  results  of 
genotoxk:ity  studies  are  avail- 
able for  review. 

— Toxk»logrcal  characterization 
including  carcinogenknty  and 
devek)pmental  toxicity  (inhala- 
tion studies). 

— Devek>pmental  and  reproduc- 
tive toxicity; 

— Sutx:hronk;  toxicity; 

—Special  emphasis  on  assess- 
ment of  potential  cardiovascular 
and  central  ervous  systems  ef- 
fects; 

— Studies  should  use  commercial 
ephedra  products  with  and  with- 
out caffeine  and  other  additives. 

— Toxkx>logkal  characterizatwn 
including  genotoxicity. 


— Chemical  characterization  stud- 
ies to  assess  chemk:al  fate 
under  aqueous  conditk>ns; 

— Toxk»k>gk:al  studies  may  be 
considered  when  results  of 
chemical  characterization  stud- 
ies are  available  for  review. 

— Comprehensive  neurotoxk:ity 
assessment  and  toxkx>kinetics 
in  developing  (post-natal)  non- 
human  primates. 
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Table  1.— Substances  Recommended  R3R  Study— Continued 


Substance  [CAS  No] 


Mercury,  ((o- 

cartx>xyphenyt)thio)ethyl-,sodiuin 
salt  (Thimerosal)  (54-64-8). 


Nitrogen  trifluoride  [7783-54-21 


Sodium  metasilicate  [6834-92-0] 


Tuipentine  [8006-64-2] 


Welding  fume:  Gas  metal  arc 
welding  with  stainless  steel  elec- 
trode; Gas  metal  arc  welding 
with  mild  steel  electrode;  Manual 
arc  welding  with  stainless  steel 
electrode. 


Nominated  by 


U.S.  Food  and  Drug  Administra- 
tion. 


National  Cancer  Institute 


National  Institute  for  Occupational 
Safety  and  Health. 

International  Union,   United  Auto 
Workers. 


National  Institute  for  Occupational 
Safety  and  Health;  International 
Union;  United  Auto  Workers. 


Nomination  rationale;  otfier  infor- 
mation 


Organomercurial  preservative 
widely  used  in  vaccines  and 
other  therapeutics;  large  ex- 
posed population;  insufficient 
toxicity  data. 


Rapidly  increasing  industrial  de- 
mand; acute  toxic  effects  well 
described;  potential  for  toxicity 
based  on  oxidizing  properties. 

Widespread  occupational  expo- 
sure; evidence  for  biologicai  ac- 
tivity; insufficient  toxicity  data. 

Widespread  occupational  and 
consumer  exposure;  reports  of 
kidney  toxkaty  in  exposed  hu- 
mans; insufficient  chronk:  tox- 
icity informatkxi. 

Widespread  Occupational  expo- 
sure; evidence  for  toxicity  of 
mixture  and  components;  gaps 
in  available  health  effects  data. 


Recommendations  for  lexi- 
cological studies 


— ^Toxicokinetics; 

— Neurodevelopmental  toxicity; 

— Comparative  studies  With 
ethylmercury  and 

methylmercury  under  different 
dosing  regimens  in  non-human 
primates; 

— Coordinate  with  ongoing  feder- 
ally-sponsored research  efforts. 

— Genotoxicity; 

— Metabolism. 


— Subchronic  toxicity  (inhalatkwi 
studies);  — Respiratory  hyper- 
sensitivity. 

— Chronic  toxicity; 

— Carcinogenicity. 


— Acute  and  subchronic  inhalatton 
exposure  studies  to  assess 
neurotoxicity,  immunotoxrcity, 
and  pulmonary  toxicity  of  all  3 
welding  fume  types; 

— Chronic  inhalation  toxicity  and 
carcinogenicity  studies  with  one 
or  more  welding  fume  types. 


Table  2,— Substances  for  Which  No  Study  Is  Recommended  at  This  Time 


Substance  [CAS  No.] 

Nominated  by 

Nominated  for 

Nomination  rationale; 
other  infomriation 

Rationale  for  recom- 
mending no  toxicological 
studies 

Hexachloro-1 ,3-butadiene 

Carcinogen  Identification 

—Carcinogenicity  (at 

Persistent  industrial  by- 

Low commercial  produc- 

[87-68-3]. 

Committee  (Advisory 

doses  intermediate  to 

product  widely  dis- 

tion volume,  insufficient 

Body  for  California  Envi- 

those used  in  previous 

persed  in  environment; 

evidence  of  signifk:ant 

ronmental  Protection 

studies). 

some  evidence  for  car- 

human exposure,  and 

Agency). 

cinogenicity;  existing 
data  insufficient  to  char- 
acterize carcinogenic 
hazard. 

availability  of  adequate 
toxicological  data. 

Infrasound  [no  CAS  No.] 

National  Institute  of  Envi- 

—Toxicological  character- 

Low frequency  sound 

Insufficient  information  on 

ronmental  Health 

ization. 

ubk^uitous  in  occupa- 

human exposures  in 

Sciences. 

■ 

tional  and  community 
settings;  insufficient  set- 
tings; insufficient  data  to 
address  public  concems 
regarding  potential 

community  settings  and 
questionable  utility  of 
additional  studies  in 
available  animal  models/ 
test  systems;  Consider 

health  hazards  at  low 
exposure  levels. 

seeking  additional  ex- 
pert opinion  on  human 
exposure  and  toxicity 
data  needs. 

Magnesium  oxide  [1309- 

National  Cancer  Institute  .. 

— Biotogical  disposition 

High  production  volume  in- 

Adequate available  toxi- 

48-4]. 

- 

— Chronk;  inhalation  tox- 
te«y. 

dustrial  chemical;  wide- 
spread occupational  ex- 
posure; lack  of  chronic 
inhalation  toxicity  data. 

cological  data. 

Methylolurea  [1000-82-4]  ... 

National  Institute  of  Envi- 

—Toxkniogical  character- 

High production  volume  in- 

Inclusion in  the  High  Pro- 

ronmental Health 

ization. 

dustrial  chemical;  wide- 

duction Volume  Chem- 

Sciences. 

spread  use  and  poten- 
tial for  human  exposure; 
lack  of  toxicity  informa- 
tion. 

ical  Challenge  Program. 
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Table  2.— Substances  for  Which  No  Study  Is  Recommended  at  This  Time— Continued 


Substance  [CAS  No.] 


4-Methylquinoline  [491-35- 
OJ. 


Nominated  by 


Carcinogen  Identification 
Committee  (Advisory 
Body  for  California  Envi- 
ronmental Protection 
Agency). 


Nominated  for 


— Comparative  metabo- 
lism studies  (with  quino- 
line). 

— Carcinogenicity  


Nomination  rationale; 
other  infomiation 


Ubiquitous  environmental 
contaminant;  some  evi- 
dence for  carcino- 
genicity; existing  data 
insufficient  to  charac- 
terize carcinogenic  haz- 
ard. 


Rationale  for  recom- 
mending no  toxicok>gical 
studies 


Low  commercial  produc- 
tion volume,  insufficient 
evidence  of  significant 
human  exposure,  and 
availability  of  adequate 
toxicological  data. 


[FR  Doc.  02-14821  Filed  6-11-02;  8:45  am] 

BtLUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

The  President's  New  Freedom 
Commission  on  Mental  Health;  Notice 
of  Meeting 

Pursuant  to  Executive  Order  13263, 
notice  is  hereby  given  of  a  meeting  of 
The  President's  New  Freedom 
Commission  on  Mental  Health  in  June, 
2002. 

The  meeting  will  be  open  and  will 
consider  how  to  best  accomplish  the 
Commission's  mandate  to  conduct  a 
comprehensive  study  of  the  United 
States  mental  health  service  delivery 
system  and  to  make  recommendations 
on  improving  the  delivery  of  public  and 
private  mental  health  services  for  adults 
and  children.  It  will,  among  other 
things,  seek  to  establish  issue  priorities 
for  the  Commission,  and  will  discuss 
administrative  matters,  including  how 
to  best  receive  public  input  on 
particular  areas  of  interest. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Substantive  program  information,  a 
summary  of  the  meeting  and  a  roster  of 
Commission  members  may  be  obtained 
from  the  contact  whose  name  and 
telephone  number  is  listed  below. 

Committee  Name:  President's  New 
Freedom  Commission  on  Mental  Health. 

Meeting  Date/Time:  ]une  18,  2002, 
9:30  a.m.  to  4:30  p.m.;  June  19,  2002,  8 
a.m.  to  12  p.m. 

Place:  Ritz  Carlton  at  Pentagon  City, 
1250  S.  Hayes  Street,  Salon  III, 
Arlington,  Virginia  22202. 

Contact:  Claire  Heffernan,  Executive   " 
Secretary  5600  Fishers  Lane,  Parklawn 


Building,  Room  13C-26  Rockville,  MD 
20857.  Telephone:  (301)  443-1545;  Fax: 
(301)  480-1554  and  e-mail: 
Cheffem@samhsa.^ov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  in  coordinating  the 
scheduling  of  the  Commissioners  and 
the  urgent  need  to  begin  considering 
important  mental  health  issues  so  as  to 
present  recommendations  to  the 
President  in  a  timely  fashion  as  set  out 
in  Executive  Order  No.  13263  (April  29, 
2002). 

Dated:  June  7,  2002. 
Toian  Vaughn, 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  02-14954  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan  and 
Associated  Environmental  Impact 
Statement  for  Hanford  Reach  National 
Monument/Saddle  Mountain  National 
Wildlife  Refuge 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
Comprehensive  Conservation  Plan  and 
Associated  Environmental  Impact 
Statement  for  the  Hanford  Reach 
National  Monument/Saddle  Mountain 
National  Wildlife  Refuge. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service),  in  cooperation  with  the 
Department  of  Energy  (DOE)  and  other 
cooperating  agencies,  is  preparing  a 
Comprehensive  Conservation  Plan 
(CCP)  and  an  Environmental  Impact 
Statement  (EIS)  for  the  Hanford  Reach 
National  Monument/Saddle  Mountain 
National  Wildlife  Refuge  in  Benton, 
Franklin,  Adams,  and  Grant  counties, 
Washington.  The  Service  is  furnishing 


this  notice  in  compliance  with  the 
Service's  National  Wildlife  Refuge 
planning  policy  and  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA),  and  implementing 
regulations  for  the  following  purposes: 
(1)  To  advise  other  agencies,  Trilial 
governments,  and  the  public  of  our 
intentions;  (2)  To  obtain  comments  and 
information  on  the  issues  and 
alternatives  to  be  addressed  in  the  CCP 
and  EIS;  and  (3)  to  describe  additional 
opportunities  for  public  comment 
during  the  scoping  phase  for  the  CCP 
and  EIS. 

DATES:  Public  comments  are  requested 
within  90  days  of  the  date  of  publication 
in  the  Federal  Register. 
ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Greg 
Hughes.  Project  Leader,  Hanford  Reach 
National  Monument,  3250  Port  of 
Benton  Blvd.,  Richland.  Washington 
99352, Fax  (509) 375-0196. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Hughes,  Project  Leader,  at  (5P9)  371- 
1801,  Fax  (509)  375-0196.  Documents 
referenced  herein  can  be  viewed  during 
business  hours  (7:30  a.m.  to  4:30  p.m.) 
at  the  address  above  or  at  the  DOE 
Public  Reading  Room  located  in  the 
Washington  State  University  Tri-Cities 
Library  at  2770  University  Drive. 
Richland,  Washington  99352. 
SUPPLEMENTARY  INFORMATION:  The 
Hanford  Reach  National  Monument 
(Monument)  was  designated  by 
Presidential  Proclamation  7319  on  June 
9,  2000.  The  Monument  encompasses 
approximately  195,000  acres,  of  which 
approximately  166,000  acres  are 
currently  managed  by  the  U.S.  Fish  and 
Wildlife  Service  (Service)  as  the  Saddle 
Mountain  National  Wildlife  Refuge 
under  its  authority  pursuant  to  the 
National  Wildlife  Refuge  System 
Administration  Act,  as  amended  (16 
U.S.C.  668dd-ee),  and  through 
agreements  with  the  DOE.  The  entire 
Monument  is  superimposed  over  a 
portion  of  the  375,040-acre  DOE 
Hanford  Site,  in  Richland,  Washington. 
The  Washington  State  Department  of 
Fish  and  Wildlife  (WDFW)  administers 
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800  acres  of  the  Monument  through  a 
permit  with  the  DOE.  The  DOE 
administers  the  remaining  acreage  and 
currently  retains  primary  ownership  or 
control  on  all  acreage.  The  Service- 
managed  acreage  within  the  Monument 
area  is  part  of  the  National  Wildlife 
Refuge  System  imder  permits  and 
agreements  with  the  DOE.  By  Federal 
law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  a  manner  consistent  with  an 
approved  CO*.  The  Service  is  the  lead 
agency  for  planning  and  management  of 
the  Monument  and  development  of  the 
CCP.  Service  planning  for  Monument 
lands  is  subject  to  review  and  approval 
by  the  DOE. 

Management  Units 

The  Moniunent  is  divided  into  six 
administrative  units,  briefly  described 
below.  Of  the  total  195,000  acres  within 
the  Moniunent,  60,000  acres  and  45 
miles  of  the  Columbia  River  are 
currently  open  to  the  public. 

Wahluke  Unit  (Saddle  Mountain 
National  Wildlife  Refuge) 

Located  on  the  east  side  of  the 
Columbia  River,  the  Wahluke  Unit 
extends  from  the  river  north  to  the 
Saddle  Moimtains,  encompassing 
57,000  acres  of  riparian  and  shrub- 
steppe  habitats.  Numerous  species  of 
native  plants  are  found  here,  including 
rare  plants  such  as  White  Blu% 
bladderpod,  Geyer's  milkvetch,  and 
desert  dodder.  Near  the  center  of  the 
Wahluke  Unit  is  Wahluke  Lake  (also 
known  as  the  WB-10  ponds),  formed  by 
water  returning  to  the  river  from  nearby 
irrigated  lands.  One  of  the  most  scenic 
parts  of  the  unit  is  the  White  Bluffs 
which  form  the  eastern  bank  of  the 
Columbia  River,  for  about  20  miles, 
north  of  the  city  of  Richland, 
Washington,  near  the  shared  border  of 
Grant  and  Franklin  counties.  The 
Wahluke  Unit  also  includes  the  White 
Bluffs  Landing,  an  historic  river 
crossing  for  local  Tribes,  and  site  of  the 
.  first  store  and  ferry  in  the  Mid-Colxunbia 
region.  Administered  by  the  Service,  the 
Wahluke  Unit  is  open  to  the  public  from 
two  hours  before  sunrise  to  two  hours 
after  sunset,  year  roimd.  Ciurent 
recreational  uses  include  himting, 
fishing,  hiking,  wildlife  observation, 
and  photography. 

Fitzner/Eberhardt  Arid  Lands  Ecology 
Reserve  Unit  (Saddle  Mountain 
National  Wildlife  Refuge) 

This  77.000-acre  unit  on  the 
southwest  side  of  the  Coliunbia  River,  is 
located  southwest  of  State  Highway  240 
between  State  Highways  24  and  225, 
encompassing  Rattlesnake  Mountain. 


Rattlesnake  Mountain,  at  3,600  feet,  is 
the  highest  landmark  in  the  area  and  has 
religious  significance  for  several  local 
Tribes.  This  imit,  as  well  as  the  other 
Monument  Units,  originally  served  as  a 
buffer  zone  for  DOE's  Hanford  Site 
operations.  In  1967,  it  was  set  aside  by 
the  U.S.  Atomic  Energy  Commission  to 
preserve  native  shrub-steppe  vegetation. 
The  unit  has  been  protected  as  a 
National  Environmental  Research  Park 
since  the  1970s.  This  area  contains  one 
of  the  largest  remnants  of  native  shrub- 
steppe  vegetation  in  Washington.  A 
major  wildfire  in  2000  devastated  native 
plants,  especially  sagebrush.  The  unit  is 
home  to  a  large  herd  of  Rocky  Mountain 
elk.  The  DOE  retains  administration  of 
the  Rattlesnake  Ridge  and  associated 
access  road,  while  tibe  Service  manages 
the  remainder  of  this  area.  Public  use  in 
this  unit  is  currently  limited  to 
approved  environmental  education  and 
research  activities. 

Saddle  Mountain  Unit  (Saddle 
Mountain  National  Wildlife  Refuge) 

Dense  stands  of  sagebrush  thrive  on 
the  32,000-acre  Saddle  Mountain  Unit. 
Located  in  Grant  County,  north  of  the 
Columbia  River,  along  Highway  24,  this 
unit  serves  as  a  wildlife  preserve, 
providing  home  to  many  protected  bird 
species,  including  orioles,  kingbirds, 
warblers,  and  Brewer's  blackbirds. 
Managed  by  the  Service,  since  1971, 
public  use  in  this  unit  is  ciuxently 
limited  to  approved  environmental 
education  and  research  activities. 

McGee  Ranch/Riverlands  Unit 

This  unit  is  located  on  the  south  side 
of  the  Columbia  River  which  forms  its 
northern  boundary,  and  is  bordered  on 
the  east  and  south  by  State  Highway  24 
to  Cold  Creek  where  the  western 
boimdary  stair-steps  north  back  to  the 
Columbia  River.  This  unit  encompasses 
9.000  acres.  It  includes  a  former  pioneer 
ranch  area  and  rare  plants,  such  as 
Umtanum  buckwheat;  which  exists 
nowhere  else  in  the  world;  Hoover's 
desert  parsley,  and  Kittitas  larkspin. 
The  luiit  provides  a  corridor  of 
protected  land  for  wildlife  between  the 
Arid  Lands  Ecology  Reserve  Unit  and 
the  U.S.  Army's  Yakima  Training 
Center.  This  imit  is  managed  by  the 
EKDE.  Public  use  is  allowed  in  the  area 
between  the  Midway  Road  and  the 
Columbia  River  only. 

Vemita  Bridge  Unit 

The  WDFW  administers 
approximately  800  acres  of  the 
Monument,  located  along  the  Columbia 
River  northwest  of  the  Vemita  bridge 
under  a  DOE  permit  that  predates  the 
Monument  designation.  The  entire  imit 


is  open  to  day  use,  year  r&und.  The 
primary  public  use  is  fishing  access. 

River  Corridor  Unit 

This  luiit  includes  25,000  acres  on  the 
south  and  west  banks  of  the  Columbia 
River,  the  Columbia  River  Islamds,  and 
Hanford  Dune  Field.  Sixteen  islands 
exist  in  this  unit,  providing  habitat  for 
waterfowl,  shorebirds,  small  mammals, 
and  mule  deer.  Columbia  yellowcress,  a 
rare  species,  grows  in  the  gravelly  river 
shore.  The  River  Corridor  Unit  is 
managed  by  the  DOE  except  for  the 
surface  waters  of  the  Columbia  River. 
While  access  to  Hanford  Reach  surface 
waters  is  open  year  round,  the 
southwest  river  shore  from  Vemita 
Bridge  to  River  Mile  343,  and  all  islands 
between  the  Vemita  Bridge  and  the 
Bonneville  Power  transmission  line 
crossing  at  River  Mile  351  are  closed  to 
public  access. 

Purposes  of  the  Monument 

The  purpose  for  establishment  of  the 
Monument  is  defined  in  Presidential 
Proclamation  7319  (2000).  The 
Moniunent  was  established  to  conserve 
a  unique  and  biologically  diverse 
landscape,  encompassing  an  array  of 
scientific  and  historic  objects.  The  six 
units  described  above  functioned 
historically  as  protective  buffer  zones 
surrounding  the  Hanford  Site.  They 
encompass  some  of  the  most  pristine 
shrub-steppe  habitat  in  the  Columbia 
Basin.  In  addition  to  the  sagebrush/ 
grassland  communities,  a  host  of  forbes, 
grasses,  wetland  and  riparian  plants  and 
fragile  microbiotic  soil  crusts  have  been 
preserved.  Several  sensitive  species  and 
rare  plants  such  as  the  White  Bluffs 
bladderpod  and  Umtanum  desert 
buckwheat  exist  in  the  Monument.  The 
Monument  provides  habitat  for  a  wide 
variety  of  wildlife,  including  mule  deer, 
elk,  beaver,  coyote,  waterfowl  and 
upland  birds,  and  raptors  as  well  as 
migratory  and  non-migratory  fish.  In 
addition  to  species  that  reside  on  the 
Monument  year  round,  migrating 
salmon,  birds,  and  hundreds  of  other 
native  plant  and  animal  species  rely  on 
the  Monument's  natural  ecosystem.  In 
addition  to  its  natural  and  historic 
resources,  the  area  contains  one  of  the 
most  extensive,  intact,  American  Indian 
occupation  and  traditional  use  areas  in 
the  region.  The  diversity,  density,  and 
preservation  of  these  sites  is 
unparalleled  in  the  Pacific  Northwest. 
The  Monument  also  contains  historic 
structures  and  other  remains  from  more 
recent  human  activities,  including 
homesteads  fitim  small  towns 
established  along  the  riverbanks  in  the 
early  20tb  century. 
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Recent  Land  Use  and  Resource 
Planning  at  the  Hanford  Site 

In  1999,  the  DOE  prepared  a  50-year 
Comprehensive  Land  Use  Plan  (CLUP) 
and  EIS,  for  the  Hanford  Site.  The 
associated  Record  of  Decision  (ROD) 
designated  a  preservation  land  use  for 
the  six  units  described  above.  The  ROD 
also  designated  these  units  to  be 
managed  as  part  of  the  National  Wildlife 
Refuge  System  by  the  U.S.  Fish  and 
Wildlife  Service. 

In  accordance  with  the  CLUP,  the 
Service,  as  a  Cooperating  Agency, 
signed  its  own  ROD  (November,  1999) 
that  expanded  the  Saddle  Mountain 
National  Wildlife  Refuge  to  include  the 
Wahluke  Slope.  The  ROD  also 
documented  the  Service's  formal 
adoption  of  the  National  Park  Service's 
Hanford  Reach  Comprehensive  River 
Conservation  Study  and  Final  EIS  (Jime, 
1994),  and  DOE's  Final  Hanford 
Comprehensive  Land-Use  Plan  and  EIS. 

The  conclusions  of  previous  planning 
and  NEPA  documents  will  be  fully 
considered  in  the  Monument  CCP,  to 
the  extent  that  they  are  consistent  with 
Proclamation  7319.  Conflicts  will  be 
resolved  in  accordance  with  direction  of 
the  Proclamation,  which  provides  the 
ovenoiling  purpose  of  the  lands,  subject 
to  valid  existing  rights.  As  stated  in  the 
Proclamation;  "Nothing  in  this 
proclamation  shall  be  deemed  to  revoke 
any  existing  withdrawal,  reservation,  or 
appropriation;  however,  the  national 
Monument  shall  be  the  dominant 
reservation."  Additional  existing  plans, 
agreements,  legal  designations,  and 
agency  jurisdictions  include: 

1.  DOE  Biological  Resources 
Management  Plan;  2001; 

2.  DOE  Hanford  Cultural  Resources 
Protection  Plan;  Draft,  2002; 

3.  National  Park  Service  (NPS) 
Hanford  Reach  Comprehensive  River 
Conservation  Study  and  Environmental 
Impact  Statement;  June,  1996; 

4.  Public  Law  100-605  (November, 
1988);  the  Hanford  Reach  Study  Act,  as 
amended  by  Public  Law  103-333, 
Section  404;  Hanford  Reach 
Preservation; 

5.  USFWS  Fitzner-Eberhardt  Arid 
Lands  Ecology  Reserve  Preliminary 
Draft  CCP;  initiated  in  1999  under 
management  agreement  with  the  DOE. 
When  the  Monument  was  designated, 
this  planning  effort  stopped; 

6.  VVDFW  Rattlesnake  Hills  (Hanford) 
Elk  Strategic  Management  Plan; 
Febmary,  2000; 

7.  Hanford  Reach  Fire  Management 
Plan  and  Environmental  Assessment; 
July,  2000; 

8.  Hanford  Reach  Protection  and 
Management  Program  Interim  Action 
Plan;  April,  1999; 


Other  plans  will  be  referenced/ 
considered  as  the  Service  proceeds  with 
scoping  and  detailed  planning. 

Preliminary  Issues,  Concerns  and 
Opportunities 

The  Hanford  Reach  Federal  Advisory 
Committee  (described  under  separate 
heading)  has  held  five  meetings  to 
organize  and  become  familiar  with  the 
Monument  and  management  planning 
parameters.  The  committee  has 
identified  the  following  preliminary 
planning  issues  as  follows: 

1.  Public  Use  and  Access — What 
kinds  of  recreation  opportunities  should 
be  provided?  Is  existing  access  to  the 
lands  and  waters  adequate  and 
appropriate? 

2.  Resource  Protection — How  can  the 
biologic,  historic,  cultural,  geologic  and 
paleontologic  resources  be  protected 
while  providing  for  invasive  species 
control,  fire  management,  vegetation 
restoration,  and  public  use  activities? 

3.  Valid  Existing  Rights/Existing 
Activities — How  can  existing  activities 
such  as  power  transmission  lines, 
irrigation  water  canals,  and 
transportation  corridors  be  managed  for 
compatibility  with  proper  care  for  the 
Monument's  natural  and  cultural 
resources? 

4.  White  Bluffs  Slumping— To  what 
degree  can  the  adverse  natural  and 
cultural  impacts  from  White  Bluffs 
slumping  be  mitigated? 

In  this  EIS,  the  Service  will  describe 
and  evaluate  a  range  of  reasonable 
altematives,  including  a  No  Action 
alternative  and  several  proposed 
altematives,  and  the  anticipated  impacts 
of  each. 

Overview  of  Planning  Process 

By  Federal  law,  all  lands  within  the 
National  Wildlife  Refuge  System 
(System)  are  to  be  managed  in 
accordance  with  an  approved  CCP  (16 
U.S.C.  668dd-668ee).  A  CCP  must 
describe  the  desired  future  conditions  of 
the  refuge  and  provide  long-range 
guidance  and  management  direction  to 
accomplish  the  purposes  of  the  refuge, 
contribute  to  the  mission  of  the  System, 
and  meet  other  relevant  mandates. 
Additional  goals  of  the  CCP  process 
include:  (1)  Conducting  refuge  planning 
in  accordance  with  an  ecosystem 
approach;  (2)  providing  a  fomm  for  the 
public  to  conunent  on  the  type,  extent, 
and  compatibility  of  wildlife-dependent 
and  other  uses  within  the  refuge  area; 
(3)  ensuring  public  involvement  in 
refuge  management  decisions  by 
providing  a  process  for  effective 
coordination,  interaction,  and 
cooperation  with  affected  parties;  (4) 
utilizing  the  best  available  science  and 


sound  professional  judgement;  and  (5) 
ensuring  that  the  six  priority  uses 
(hunting,  fishing,  wildlife  observation, 
vdldlife  photography,  environmental 
education,  and  interpretation)  receive 
priority  consideration  during  CCP 
preparation.  Some  of  the  topics  to  be 
addressed  in  the  CCP  include:  Wildlife 
and  habitat  management,  habitat 
restoration,  and  public  use. 

Diuing  development  of  the  CCP,  we 
will  comply  with  the  provisions  of 
NEPA  through  concurrent  preparation 
of  an  Environmental  Impact  Statement 
(EIS)  that  will  accompany  the  CCP.  The 
draft  EIS  will  contain  a  No  Action 
alternative,  a  proposed  action 
alternative,  and  potentially  other 
altematives.  The  altematives  will  be 
used  to  define  management  options  and 
compare  their  effects.  The  potential 
environmental  impacts  of  each 
altemative  will  be  analyzed  in  the  draft 
EIS.  Following  completion  of  the  final 
CCP/EIS  document,  and  the  finalization 
of  the  ROD,  the  product  of  the  planning 
process  will  be  a  stand-alone  CCP, 
separate  from  the  EIS. 

As  part  of  the  CCP  process,  written 
compatibility  determinations  will  be 
prepared  for  all  uses  of  the  Monument. 
Uses  to  be  considered  will  include  all 
recreational  uses  (including  Monument 
facilities  associated  with  a  recreational 
use  or  other  general  public  use), 
Monument  management  economic 
activities,  and  other  uses  of  the 
Monument  by  the  public  or  other 
agencies.  The  Service  will  determine 
that  a  proposed  or  existing  wildlife- 
dependent  use  or  any  other  use  of  the 
Monument  is  compatible  if  the  use  will 
not  materially  interfere  with  or  detract 
from  the  fulfillment  of  the  mission  of 
the  System  or  the  purpose  of  the 
Monument.  Incompatible  uses  will  not 
be  permitted  to  occur  on  the  Monument. 

Review  of  the  CCP  and  EIS  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National  Wildlife 
Refuge  Administration  Act,  as  amended 
(16  U.S.C.  668dd-668ee),  NEPA  (42 
U.S.C.  4321  et  seq.).  Federal  regulations 
for  implementing  NEPA  (40  CFR  1500- 
1508),  other  appropriate  Federal  laws 
and  regulations,  and  Service  policies 
and  procedures  for  compliance  with 
those  regulations. 

The  Monument  CCP/EIS  will  provide 
guidance  and  management  direction  for 
the  Service  for  the  next  15  years.  Our 
CCP  planning  process  can  be  reviewed 
by  visiting  our  website  at  http:// . 
pacific.fws.gov/planning/.  We  will  use 
this  website  to  provide  pertinent 
information  about  the  Monument  and  to 
keep  the  public  informed  about  the 
status  of  the  CCP/EIS. 
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Agency  and  Public  Involvement 

The  Monument  is  located  in  a  highly 
complex  planning  environment 
associated  with  a  nuclear  superfund 
site,  Bonneville  Power  Administration 
transmission  grid.  Bureau  of 
Reclamation  Columbia  Basin  Irrigation 
project  and  associated  infrastructure, 
the  Energy  Northwest  Nuclear  Power 
Generating  Station,  nationally 
significant  natural,  historic,  and  cultural 
resources,  Tribal  trust  responsibilities, 
and  diverse  public  interest  groups.  The 
wide-range  of  potential  issues  to 
consider  in  the  CCP/EIS  will  require  the 
Service  and  DOE  to  involve  an  equally 
wide  range  of  potentially  affected 
interests  in  the  planning  process.  We 
intend  to  involve  the  public  and  other 
agencies  in  the  planning  process 
tkrough  the  following  mechanisms. 

Federal  Planning  Advisory  Conunittee 

The  Service  recognizes  that  the 
planning  process  is  best  conducted  by 
seeking  the  advice  of  Tnbal,  local  and 
regional  agencies,  and  private  sector 
entities  associated  with  the  Monument. 
The  Secretary,  of  the  U.S.  Department  of 
the  Interior,  directed  the  Service  to  form 
a  Federal  Advisory  Committee  to  advise 
the  Service  and  DOE  on  the  preparation 
of  the  CCP.  The  13 -member  Hanford 
Reach  National  Moniunent  Federal 
Planning  Advisory  Committee 
(Committee)  is  chartered  to  ensure  that 
the  CCP  considers  the  land-use  visions 
and  perspectives  of  affected 
stakeholders,  within  the  framework  of 
the  Presidential  Proclamation  7319  and 
policy  requirements  of  the  Service  and 
DOE.  Committee  members  represent  a 
cross-section  of  stakeholders,  including 
state,  city,  county,  tribal,  education, 
scientific,  conservation,  economic 
development,  outdoor  recreation,  and 
"public-at-large"  representation.  The 
Service  and  DOE  are  committed  to 
serious  consideration  of  all 
recommendations  and  advice  from  the 
Committee  throughout  the  planning 
process. 

Committee  meetings  were  held  June 
14  and  15,  2001;  September  12  and  13, 
2001;  October  25,  2001;  February  6, 
2002;  March  19,  2002;  May  2,  2002;  and 
May  29,  2002.  The  Committee  is 
chartered  for  2  years;  however,  the 
charter  can  be  renewed  for  another  2- 
year  period  to  complete  the  Monument 
CCP/EIS.  Meetings  are  open  to  the 
public,  and  a  public  comment  period  is 
provided  during  each  meeting.  Meeting 
minutes  are  recorded  and  can  be 
accessed  at  the  Department  of  Energy's 
Public  Reading  Room.  Mail  Stop  H2-53, 
Richland,  Washington,  99352.  The 


general  electronic  mail  address  is 
<doe.reading.room@pnl.gov> . 

Cooperating  Agencies 

Agencies  with  jiuisdiction  by  law  or 
special  expertise  on  environmental 
issues  that  should  be  addressed  in  the 
CCP/EIS  will  be  invited  to  participate  in 
the  planning  process  as  a  Cooperating 
Agency,  as  defined  by  the  Council  on 
Environmental  Quality's  (CEQ) 
regulations  for  implementing  the  NEPA, 
40  CFR  1508.5.  Cooperating  Agencies 
will  participate  in  the  scoping  process 
to  identify  significant  planning  issues 
and  to  help  develop  the  EIS  purpose 
and  need  statement.  With  direction  from 
the  Service,  they  will  also  develop 
pertinent  information  and  prepare 
environmental  analyses  based  on  their 
expertise  and  area  of  jurisdiction. 
Consistent  with  applicable  Federal  law 
and  policy,  and  om:  responsibilities  as 
lead  agency,  we  will  fully  consider  the 
data,  environmental  analyses,  and 
action  alternatives  provided  by 
Cooperating  Agencies. 

Public  Involvement 

We  will  use  news  releases  to  the  local 
and  regional  media  and  other 
appropriate  means  to  notify  the  public 
of  opportimities  to  participate  in  the 
planning  process.  Planning  updates  will 
be  mailed  out  to  potentially  affected 
interests  and  to  those  entities  requesting 
to  be  on  the  planning  project  mailing 
list.  To  add  individuals  or  groups  to  the 
mailing  list,  please  submit  a  name  and 
mailing  address  to  the  U.S.  Fish  and 
Wildlife  Service  at  3250  Port  of  Benton 
Blvd.,  Richland,  Washington  99352,  or 
call  (509)  371-1801.  Public  scoping 
meetings  and  workshops  will  be  held  at 
locations  and  times  to  be  specified.  The 
public  will  also  be  provided  the 
opportunity  to  submit  verbal  or  written 
conunents  at  regularly  scheduled 
meetings  of  the  Monument  Federal 
Plaiming  Advisory  Committee.  All 
Advisory  Committee  meetings  will  be 
announced  in  the  Federal  Register  and 
public  workshops  will  be  annoimced 
through  local  media. 

Involvement  of  Tribes 

In  recognition  of  the  sovereign  status 
of  American  Indian  Governments,  the 
Service  will  establish  and  maintain 
govemment-to-govemment 
relationships  with  American  Indian 
Tribal  governments  while  developing 
the  CCP/EIS.  We  will  consider  actions 
that  may  affect  American  Indian 
cultural  or  religious  interests.  To  the 
extent  that  Indian  Tribes  have  rights 
pursuant  to  the  Treaties  of  1855  (12  Stat. 
951),  or  any  other  Federal  law,  those 
rights  will  be  properly  recognized  and 


addressed  in  the  planning  and  decision- 
making process.  We  will  observe 
legislative  mandates,  agency  policies 
supporting  trust  responsibilities,  and 
respect  American  Indian  cultiiral  values 
when  planning  for  the  Monument's 
future.  We  will  take  appropriate 
precautions  to  ensure  that  locations  of 
protected  sites  remain  confidential. 

Wilderness  Review 

We  are  required  by  Service  policy  to 
complete  a  wilderness  review  of  Service 
managed  lands  to  determine  if  any  lands 
are  suitable  for  inclusion  in  the  National 
Wilderness  Preservation  System.  The 
wilderness  review  will  be  integrated 
into  the  CCP/EIS  process  including 
identifying  areas  that  meet  the 
minimum  wilderness  criteria; 
evaluating  the  wilderness  suitability  of 
alternatives;  and  documenting 
recommendations.  Wilderness 
designation  requires  Congressional 
legislation.  The  last  step  if  appropriate, 
would  consist  of  forwarding  any 
suitable  recommendations  from  the 
Director  of  the  Service,  through  the  DOI 
Secretary  and  the  President,  to  Congress 
in  a  Wilderness  Study  Report.  If  lands 
where  the  DOE  retains  primary 
jurisdiction  are  foimd  suitable  for 
wilderness  designation,  DOE 
concurrence  would  be  required  prior  to 
any  recommendations  being  forwarded 
to  Congress. 

Wild  and  Scenic  River  Proposed 
Designation 

In  1996,  the  DOI  issued  a  Record  of 
Decision  recommending  "Recreational 
River"  designation,  as  defined  by  the 
National  Wild  and  Scenic  Rivers  Act  of 
1968,  for  the  Hanford  Reach  of  the 
Columbia  River  and  a  quarter-mile 
corridor  on  either  side  of  the  river.  A 
final  designation  requires  Congressional 
legislation.  Congress  has  not  acted  upon 
this  reconunendation,  and  the  river  has 
been  placed  into  indefinite  protection 
status.  Following  designation  of  the 
Monimient,  the  DOI  Secretary 
transferred  oversight  responsibility  for 
the  Hanford  Reach  interim  protection 
from  the  National  Park  Service  to  the 
Fish  and  Wildlife  Service.  Until 
Congress  acts  on  the  proposed 
designation,  we  will  continue  to  oversee 
the  protection  of  the  proposed 
"Recreational  River"  in  such  a  maimer 
as  to  protect  and  enhance  the  values 
which  caused  it  to  be  recommended  for 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System,  to  the  extent  that 
our  jurisdiction  will  allow. 

Refuge  Roads  Program 

In  October  1998,  Congress  passed  the 
Transportation  Equity  Act  for  the  21st 
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Century,  or  TEA-21,  which  established 
the  Refuge  Roads  Program.  TEA-21 
requires  that  all  projects  funded  imder 
the  Refuge  Roads  Program  be  consistent 
with  agency  management  plans.  The 
Monument  CCP  and  EIS  will  address 
transportation  issues  to  determine 
current  and  futiu^  transportation  needs 
Such  as  the  maintenance  or 
improvement  of  existing  roads,  closure 
and  revegetation  of  existing  roads  and 
the  construction  of  new  roads,  parking 
lots,  comfort  stations,  signs,  or 
pedestrian  trails.  Construction  of  new 
roads  and  parking  lots  can  not  be 
funded  by  the  Refuge  Roads  Program. 
The  plan  will  explain  how  the  public  is 
going  to  access  Service  administered 
lands  and  waters  within  the  Monument. 

Conclusion 

With  the  publication  of  this  notice, 
the  public  is  encouraged  to  help  identify 
potential  issues,  management  actions 
and  concerns;  significant  problems  or 
impacts;  and  opportunities  or 
alternatives  to  resolve  them.  The  public 
scoping  period  will  continue  for  90  days 
from  the  date  of  this  notice,  however, 
the  Service  will  accept  comments 
throughout  the  planning  process.  The 
public  may  provide  the  Service  with 
written  comments  at  either  the  mailing 
address  or  planning  website  listed  in 
this  notice.  Comments  may  also  be 
provided  at  scheduled  meetings  of  the 
Hanford  Reach  National  Monument 
Federal  Advisory  Conunittee.  The  dates 
and  location  of  Committee  meetings  will 
be  published  in  the  Federal  Register 
and  announced  through  local  media  and 
other  appropriate  means.  All  comments 
and  written  materials  submitted  to  the 
Conunittee  will  be  documented  and 
provided  to  the  Service  for  their 
consideration. 

All  comments  received  on 
enviroimiental  documents  become  part 
of  the  official  public  record  and  may  be 
released.  Requests  for  such  comments 
will  be  handled  in  accordance  with  the 
Freedom  of  Information  Act,  CEQ  and 
NEPA  regulations  (40  CFR  1506.6(f)), 
and  other  Service  and  DOE  policy  and 
procedures.  When  requested,  the 
Service  generally  will  provide  comment 
letters  with  the  authors'  names  and 
addresses.  However,  the  telephone 
number  of  the  commenting  individual 
will  be  withheld  in  response  to  such 
requests  to  the  extent  permissible  by 
law.  Additionally,  public  comment 
letters  are  not  required  to  contain  the 
author's  name,  address,  or  other 
identifying  information. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 


implementing  regulations  (40  CFR 
1500-1508),  other  appropriate  Federal 
laws  and  regulations,  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

Dated:  June  4,  2002. 
WilUam  F.  Shake, 

Regional  Director,  Region  1,  Portland,  Oregon. 
(FR  Doc.  02-14694  Filed  6-11-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-352] 

AndMn  Trade  Praf»ranc8  Act:  Effact 
on  the  U.S.  Economy  and  on  Andean 
Drug  Cirop  Eradication 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  of  opportunity  to  submit 

comments  in  connection  with  the  2001 

ATPA  report. 

EFFECTIVE  DATE:  June  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Guth  (202-205-3264),  Coimtry 
and  Regional  Analysis  Division,  Office 
of  Economics,  U.S.  International  Trade 
Commission,  Washington,  DC  20436. 

Background 

This  report  is  being  prepared  imder 
section  332(g)  of  the  Tariff  Act  of  1930 
following  receipt  of  a  request  on  May 
22,  2002,  from  the  Committee  on  Ways 
and  Means  of  the  United  States  House 
of  Representatives.  Previous  reports  in 
this  series  were  provided  pursuant  to 
section  206  of  the  Andean  Trade 
Preference  Act  (ATPA)  (19  U.S.C.  3204). 
The  Committee  noted  that  the 
Commission's  authority  to  prepare  such 
reports  under  section  206  expired  on 
December  4,  2001,  and  requested 
continuation  of  the  report  series  for 
2001  in  light  of  the  ciurent  legislative 
uncertainty  regarding  ATPA  renewal. 

As  requested  by  the  Committee,  the 
Commission's  2001  report  will  be 
similar  in  scope  to  that  of  previous 
reports  in  the  series,  and  will  analyze 
the  economic  impact  of  ATPA  on  U.S. 
industries  and  consiuners  and,  in 
conjunction  with  other  agencies,  the 
effectiveness  of  ATPA  in  promoting 
drug-related  crop  eradication  and  crop 
substitution  efforts  of  the  beneficiary 
coimtries.  The  report  will  include: 

(1)  The  actual  effect  of  ATPA  on  the 
U.S.  economy  generally  as  well  as  on 
specific  domestic  industries  which 
produce  articles  that  are  like,  or  directly 


competitive  with,  articles  being  ■ 
imported  tmder  the  Act; 

(2)  The  probable  future  effect  that 
ATPA  will  have  on  the  U.S.  economy 
generally  and  on  domestic  industries 
affected  by  the  Act;  and 

(3)  The  estimated  effect  that  ATPA 
has  had  on  drug-related  crop  eradication 
and  crop  substitution  efforts  of 
beneficiary  countries. 

Notice  of  institution  of  the 
investigation  and  the  schedule  for  such 
reports  imder  section  206  of  ATPA  was 
published  in  the  Federal  Register  of 
March  10,  1994  (59  FR  11308).  As 
requested  by  the  Committee,  the 
Commission's  report  covering  calendar 
year  2001  will  be  submitted  by 
September  30,  2002. 

Written  Submissions 

The  Conunission  does  not  plan  to 
hold  a  public  hearing  in  coimection 
with  the  preparation  of  this  eighth 
report.  However,  interested  persons  are 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  Commercial  or  financial 
information  that  a  party  desires  the 
Conunission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  informaUon,  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  The  Committee  on     . 
Ways  and  Means  has  asked  that  the 
Commission  transmit  and  publish  a 
public  report;  accordingly,  the 
Commission  will  not  include 
confidential  business  information  in  its 
report.  To  be  assiu^d  of  consideration 
by  the  Commission,  written  statements 
relating  to  the  Conunission's  report 
should  be  submitted  at  the  earliest 
practical  date  and  should  be  received  no 
later  than  July  2,  2002. 

Address  all  submissions  to  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  St..  SW., 
Washington,  DC  20436.  Hearing- 
impsured  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

Issued:  June  6,  2002. 
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By  order  of  the  Commission. 
Marilyn  R.  AMtott, 
Secretary. 

[FR  Doc.  02-14693  Filed  6-11-02;  8:45  am] 
BILUNQ  C006  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITCSE-02-018] 

Sunshine  Act  Meeting 

agency:  United  States  International 
Trade  Commission. 

Time  and  Date:  lime  20,  2002  at  11:00 

a.m. 

Place:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

Status:  Open  to  the  public. 

Matters  To  Be  Considered: 

1.  Agenda  for  hiture  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  No.  731-TA-943 
(FinalKCircular  Welded  Non-Alloy  Steel 
Pipe  from  China) — briefing  and  vote. 
(The  Commission  is  ciurently  scheduled 
to  transmit  its  detennination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
June  28,  2002.) 

5.  Inv.  No.  731-TA-948  (Final) 
(Individually  Quick  Frozen  Red 
Raspberries  from  Chile) — briefing  and 
vote.  (The  Commission  is  currentiy 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
June  28,  2002.) 

6.  Outstanding  action  jackets:  none. 
In  accordance  with  Conmiission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  June  10,  2002. 

By  order  of  the  Convmission: 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  02-14942  Filed  6-10-02;  12:20  pm] 
BHJJNQ  COM  Ttao-Oa-F 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-40,495  and  NAFTA-05581] 

G  ft  L  Service  Company,  North 
America  (USA),  incorporated.  Eagle 
Pass,  Texas;  Notice  of  Negathm 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  April  4,  2002,  the 
petitioners  requested  administrative 


reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-W-40,495  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
5581.  The  TAA  denial  notice  applicable 
to  workers  of  G  &  L  Service  Company, 
North  America  (USA),  Incorporated, 
Eagle  Pass,  Texas  was  signed  on  March 
8,  2002  and  published  in  the  Federal 
Register  on  March  29,  2002  (67  FR 
15226).  The  NAFTA-TAA  denial  notice 
applicable  to  workers  of  G  &  L  Service 
Company,  North  America  (USA), 
Incorporated,  Eagle  Pass,  Texas,  was 
signed  on  March  8,  2002  and  published 
in  the  Federal  Register  on  March  29, 
2002  (67  FR  15227). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
detennination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  of 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  G  &  L  Service  Company, 
North  America  (USA),  Incorporated, 
Eagle  Pass,  Texas  were  engaged  in 
providing  support  services  to  a 
manufacturing  facility  located  in 
Mexico.  There  was  no  separation  of 
workers  manufacturing  a  product  at  a 
corporately-affiliated  domestic  facility. 
Sales  increased  in  2000  compared  to 
1999  and  in  January-September  2001    • 
compared  to  the  same  period  in  2000. 

The  NAFTA-TAA  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act,  as 
amended,  were  not  met.  There  was  no 
shift  in  production  from  the  workers' 
firm  to  Mexico  or  Canada  during  the 
relevant  period.  The  workers  of  the 
subject  firm  provided  services  to  a 
manufacturing  facility  of  their  parent 
company  located  in  Mexico.  Increased 
company  imports  from  Mexico  did  not 
cause  separations  of  workers  at  the 
subject  firm,  however,  production  of 
men's  and  women's  slacks  at  the 
Mexican  facility  contributed  to 
employment  at  the  subject  facility. 

Ine  petitioners  allege  that  production 
at  the  subject  firm  declined  during  the 


relevant  period  of  the  investigation.  The 
petitioners  further  state  that  they  believe 
all  criteria  at  the  subject  firm  have  been 
met  and  therefore  they  should  qualify 
for  Trade  Adjustment  Assistance  and 
NAFTA-Transitional  Adjustment 
Assistance. 

The  Department  reviewed  the  data 
supplied  by  the  company  during  the 
initial  investigation  and  requested 
clarification  from  the  company 
concerning  the  functions  performed  at 
the  subject  firm.  Based  on  further 
information  provided  by  the  company, 
it  has  become  evident  that  the  workers 
were  not  engaged  in  production  of  an 
article,  men's  and  women's  pants  and 
shorts.  Workers  instead,  only  performed 
administrative  services  at  the  subject 
facility  during  the  2000  and  2001 
period.  The  workers  provided  services 
in  support  of  a  foreign  affiliated  plant 
that  produced  a  product. 

The  subject  workers  do  not  produce 
an  article  within  the  meaning  of  section 
222(3)  of  the  Act  (TAA)  and  section  250 
of  the  Trade  Act  of  1974  (NAFTA- 
TAA). 

The  petitioners  also  allege  that  a 
portion  of  their  work  was  performed  in 
Mexico. 

Subject  plant  worker  functions 
performed  outside  the  subject  plant 
location  are  not  relevant.  The 
Department  conducts  TAA  and 
NAFTA-TAA  investigations  for 
specified  locations  that  are  indicated  on 
the  TAA  and/or  NAFTA-TAA  petition. 
Regardless,  the  work  performed  by  the 
workers  was  not  producing  an  article. 

The  new  information  provided  by  the 
petitioner,  which  while  perhaps  altering 
the  basis  for  the  prior  decisions,  does 
not  provide  a  basis  to  change  the  prior 
decisions. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  misinterpretation  of 
the  law  or  of  the  facts  which  would 
justify  reconsideration  of  the 
Department  of  Labor's  prior  decisions. 
Accordingly,  the  application  is  denied. 

Signed  at  Washington,  DC,  this  31st  day  of 
May.  2002. 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-14787  Filed  6-11-02;  8:45  am] 
BtLUNQ  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-06051] 

Mac  Specialties  Ltd,  Oceanslde,  NY; 
Notice  of  Termination  of  investigation 
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Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  February  11,  2002,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Mac  Specialties  Ltd,  Oceanside,  New 
York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  13th  day  of 
May,  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-14795  Filed  6-11-02;  8:45  am] 
BILUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,086] 

Abbott  Ijiboratories,  Laurlnburg,  NC; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  application  of  May  1,  2002,  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination,  based  on  the 
finding  that  imports  of  medical 
equipment  (IV  units,  surgical  kits,  trays 
etc.)  did  not  contribute  importantly  to 
worker  separations  at  the  subject  plant. 
The  denial  notice  was  signed  on  April 
11,  2002  and  published  in  the  Federal 
Register  on  April  24,  2002  (67  FR 
20166). 

The  company  requested 
reconsideration  based  on  a 
misunderstanding  of  the  "Business 
Confidential  Data  Request  Form"  they 


supplied  the  Department  of  Labor.  The 
company  failed  to  supply  quantities  and 
timing  of  products  that  are  being 
imported  back  to  the  United  States. 

A  review  of  import  data  supplied  by 
the  company  on  administrative 
reconsideration  shows  that  the  company 
began  importing  medical  equipment 
"like  or  directly  competitive"  with 
products  produced  at  the  subject  plant 
during  the  relevant  period. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
medical  equipment,  contributed 
importantly  to  the  decline  in  production 
and  to  the  total  or  partial  separation  of 
workers  at  Abbott  Laboratories, 
Laurinburg,  North  Carolina.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  revised 
determination: 

"All  workers  of  Abbott  Laboratories, 
Laurinburg,  North  Carolina,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  February  18,  2001 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974." 

Signed  in  Washington,  DC,  this  31st  day  of 
May,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-14799  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,256] 

Lucent  Technologies  (Now  Known  as 
Ceiestica),  Columbus  Worlts, 
Columbus,  OH;  Notice  of  Revised 
Determination  on  Reconsideration 

By  letter  of  February  28,  2002,  the 
International  Brotherhood  of  Electrical 
Workers,  Local  2020  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
January  31,  2002,  based  on  the  finding 
that  imports  of  circuit  packs  did  not 
contribute  importantly  to  worker 
separations  at  Lucent  Technologies, 
(now  known  as  Ceiestica),  Columbus 
Works,  Columbus,  Ohio.  The  denial 


notice  was  published  in  the  Federal 
Register  on  February  13,  2002  (67  FR 

6748). 

The  petitioner  on  reconsideration 
alleged  that  the  company  shifted 
production  of  circuit  packs  to  Canada 
and  China  and  began  importing  the 
products  back  to  the  United  States 
diuing  the  relevant  period. 

A  review  of  data  supplied  in  the 
initial  investigation  and  further 
clarification  obtained  from  the  company 
shows  that  a  major  portion  of 
production  at  the  subject  firm  was 
transferred  to  foreign  sources  and  that 
greater  than  half  of  that  production  was 
imported  back  to  the  United  States 
during  the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Lucent  Technologies, 
(now  known  as  Ceiestica),  Columbus 
Works,  Columbus,  Ohio,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Lucent  Technologies,  (now 
known  as  Ceiestica).  Columbus  Works, 
Columbus,  Ohio,  who  became  totally  or 
partially  separated  from  employnjent  on  or 
after  October  10,  2000  through  two  years 
from  the  date  of  this  certification,  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington.  DC,  this  30th  day  of 
May,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-14797  Filed  6-11-02;  8:45  am] 

MLUNQ  COOE  4810-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,419] 

Flextronics  international,  Porstmouth, 
NH;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  received  on  May  1, 
2002,  the  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
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workers  of  Flextronics  International, 
Portsmouth.  New  Hampshire  was  issued 
on  April  2,  2002,  and  was  published  in 
the  Federal  Register  on  April  17,  2002 
(67  FR  18923). 

Pitfsuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  investigation  findings  revealed 
that  criterion  (2)  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  was  not  met.  Plant  sales  and 
production  of  networking  products 
PCBA  and  chassis  assemblies  increased 
from  2000  to  2001. 

The  request  for  reconsideration 
alleges  that  sales  and  production  at  the 
subject  plant  declined  during  the  latter 
part  of  2001.  The  petitioner  attached 
various  news  articles  to  attempt  to 
illustrate  declines  in  sales  and 
production  during  the  relevant  period. 

The  company  reported  increased  sales 
and  production  at  the  subject  plant  in 
2001  over  the  corresponding  2000 
period.  Further  review  of  the  initial 
investigation  shows  that  the 
preponderance  in  the  declines  in 
employment  at  Flextronics 
International,  Portsmouth,  New 
Hampshire  is  the  direct  result  of  plant 
production  being  shifted  to  a  foreign 
soiuce  diuing  the  latter  part  of  2001  and 
those  products  are  not  being  imported 
back  to  the  United  States  during  the 
relevant  period.  Thus  on  further 
analysis  criterion  (3)  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  also  was  not  met.  Imports 
did  not  contribute  importantly  to  the 
subject  plant  layoffs. 

The  petitioner  further  states  that  the 
company  turned  down  work  because  of 
it  being  too  labor  intensive,  the 
company  is  restructuring  their 
operations  in  the  United  States,  Western 
Europe  and  Asia  and  that  production 
will  be  moved  to  lower-cost  regions 
such  as  Mexico.  None  of  these  factors 
are  a  basis  for  certifying  the  worker 
group  at  Flextronics  International, 
Portsmouth,  New  Hampshire. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 


misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  31st  day  of 
May.  2002. 

Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-14786  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-40.610] 

The  Goodyear  Tire  &  Rubber 
Company,  East  Gadsen,  AL;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  April  3.  2002,  the 
United  Steelworkers  of  America,  AFL- 
CIO,  CLC,  Local  Union  No.  12L 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  ("TAA). 
The  denial  notice  was  signed  on  March 
4.  2002  and  published  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13010). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Goodyear  Tire  &  Rubber 
Company,  East  Gadsden.  Alabama 
engaged  in  the  production  of  passenger 
radial  tires  and  light  truck  tires,  was 
denied  because  criteria  (2)  was  not  met. 
Production  of  passenger  radial  tires  and 
light  truck  tires  at  the  subject  plant 
increased  from  2000  to  2001. 

The  request  for  reconsideration 
alleges  that  company  wide  sales  of  tires 
declined  during  the  relevant  period.  The 
petitioner  attached  various  news  articles 
to  illustrate  declines  in  company  sales 
during  the  relevant  period. 


■  An  examination  of  Goodyear  Tire  and 
Rubber's  2001  Annual  Report  shows 
that  the  company's  tire  sales  declined 
diu-ing  the  2001  period  over  the 
corresponding  2000  period.  Further 
examination  of  the  2001  Annual  Report 
shows  that  the  preponderance  in  the 
declines  in  company  tire  sales  is  related 
to  lost  business  in  foreign  countries, 
rather  than  lost  do  mestic  tire  sales. 

A  fiulher  review  of  aggregate  U.S. 
imports  of  radial  tires  shows  that 
imports  declined  in  the  year  2001 
compared  to  2000.  Also,  the  company 
did  not  import  articles  like  or  directly 
competitive  with  articles  produced  at 
the  subject  firm. 

Thus,  on  further  analysis,  criterion  (3) 
group  eligibility  requirements  of  section 
222  of  the  Trade  Act  of  1974  also  was 
not  met.  Imports  of  radial  tires  did  not 
contribute  importantly  to  the  subject 
plants  layoffs.  Analysis  of  information 
provided  indicates  that  any  fluctuation 
in  corporate  wide  sales  appears  related 
to  a  global  slowdown,  rather  than 
imports  impacting  the  subject  plant. 


Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  3rd  day  of 
June,  2002. 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-14788  Filed  6-11-02;  8:45  am] 

BILUNC  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,572] 

Northeast  Bleach  and  Dye,  Inc., 
Schuylkill  Haven,  PA;  Notice  of 
Revised  Determination  on 
Reconsideration 

By  letter  of  April  15.  2002.  the 
company,  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  March 
18,  2002,  based  on  the  finding  that 
imports  of  dyed  yam  and  fabric  did  not 
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contribute  importantly  to  worker 
separatioiis  at  the  subject  plant.  The 
denied  notice  was  published  in  the 
Federal  Register  on  March  29,  2002  (67 
FR  15225). 

To  support  the  request  for 
reconsideration,  the  company  indicated 
that  an  affiliated  facility  (Tiffany  Knits. 
Inc..  Schuylkill  Haven.  Pennsylvania) 
located  at  the  same  location  as  the 
subject  plant,  was  certified  on  May  13. 
2002  for  TAA  under  TA-W^0.603.  The 
applicant  further  stated  that  the  subject 

Elant  was  in  direct  support  of  that 
icility  and  had  the  same  customer  base. 
A  review  of  the  allegation  and 
additional  information  provided  by  the 
company  shows  that  the  subject  fiim 
dyed  circular  knit  fabrics  (finished)  for 
1  TAA  certified  affiliated  facility 
Tiffany  Knits.  Inc.,  Schuylkill. 
Pennsylvania)  and  shipped  the  dyed 
circular  knitting  fabric  to  the  customers. 
The  two  companies  were  owned  and 
iperated  by  the  same  owner,  and  served 
he  same  customer  base.  A  review  of  the 
stuvey  conducted  for  Tiffany  Knits.  Inc. 
shows  that  a  major  customer  increased 
their  imports  of  finished  circular  knit 
fabric  during  the  relevant  period,  thus 
impacting  the  workers  of  the  subject 
plant. 

I  i^mclusion  '' 


After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Northeast  Bleach  and 
Dye.  Inc..  Schuylkill  Haven. 
Pennsylvania,  contributed  importantly 
to  the  declines  in  sales  or  production 
and  to  the  total  or  partial  separation  of 
workers  at  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  Northeast  Bleach  and  Dye. 
Inc.,  Schuylkill  Haven,  Pennsylvania,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  13,  2000 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  30th  day  of 
May,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-14798  Filed  fr-11-02;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  UKBOR 

Employment  and  Training 
Administration 

(TA-W-40, 216] 

Paul  Flagg  l.eather  Company, 
Sheboygan,  Wl;  Notice  of  Revised 
Determination  on  Reconsideration 

By  application  of  May  1,  2002.  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination,  based  on  the 
finding  that  imports  of  tanned  cowhides 
(leather)  did  not  contribute  importantly 
to  worker  separations  at  the  subject 
plant.  The  denial  notice  was  signed  on 
April  12.  2002  and  published  in  the 
Federal  Register  on  May  2.  2002  (67  FR 
22114). 

The  company  requested 
reconsideration  based  on  various  factors 
relevant  and  not  relevant  to  meeting  the 
eligibility  requirement  under  TAA. 
However,  further  review  of  the 
Department  of  Labor's  survey  conducted 
during  the  initial  investigation  shows 
that  a  major  customer  increased  their 
imports  of  taimed  cowhides,  while 
decreasing  their  piu-chases  from  the 
subject  firm  dxu-ing  the  relevant  period. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
tanned  cowhides,  contributed 
importantly  to  the  decline  in  production 
and  to  the  total  or  partial  separation  of 
workers  at  Paul  Flagg  Leather  Company. 
Sheboygan,  Wisconsin.  In  accordance 
with  the  provisions  of  the  Act.  I  make 
the  following  revised  determination: 

"All  workers  of  Paul  Flagg  Leather 
Company,  Sheboygan,  Wisconsin,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  3.,  2000 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974. '■ 

Signed  in  Washington,  DC.  this  31st  day  of 
May,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-14796  Filed  6-11-02;  8:45  am) 

MLUNO  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,185] 

Pittsburgh  Logistics  Systems,  A 
Subsidiary  of  Quadrlvius,  Inc.,  on 
Location  at  LTV  Steel  Corp., 
Independence,  OH;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  April  29,  2002.  the 
petitioners,  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  March 
29.  2002  and  published  in  the  Federal 
Register  on  April  17.  2002  (67  FR 
18923). 

Pursuant  to  29  CFR  90. 18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Pjttsbiu^h  Logistics  Systems, 
Independence.  Ohio  engaged  in 
employment  related  to  the  management 
of  warehousing  and  distribution 
services,  was  denied  because  the 
workers  did  not  produce  an  article  as 
required  for  certification  under  section 
222  of  the  Trade  Act  of  1974. 

The  petitioners  indicate  that  their  jobs 
were  eliminated  due  to  lack  of  work 
caused  by  an  LTV  Steel  Co.,  Inc., 
shutdown.  They  further  state  that  they 
believe  the  closiu^  of  LTV  Steel  Co.  is 
attributed  to  imports  of  steel. 

The  closure  of  the  LTV  Steel 
Company,  Inc.  is  not  relevant  since  the 
subject  workers  do  not  produce  an 
article  within  the  meaning  of  section 
222(3)  of  the  Act.  The  subject  workers 
may  be  certified  only  if  their  separation 
was  caused  importantly  by  a  reduced 
demand  for  their  services  from  a  parent 
firm,  a  firm  otherwise  related  to  the 
subject  firm  by  ownership,  or  a  firm 
otherwise  related  to  the  subject  firm  by 
control.  Additionally,  the  reduction  in 
demand  for  services  must  originate  at  a 
production  facility  whose  workers 
independently  meet  the  statutory 
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criteria  for  certification  and  the 
reduction  must  directly  relate  to  the 
product  impacted  by  imports. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC,  this  30th  day  of 
May,  2002. 

fdward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-14790  Filed  6-11-02;  8:45  ami 

BILUNG  C006  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-40,906] 

Quark,  Inc.,  Denver,  CO;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  dated  on  April  1 1 . 
2002,  a  worker  of  the  subject  firm 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  Quark.  Inc.  Denver,  Colorado  was 
signed  on  April  4.  2002.  and  published 
in  the  Federal  Register  on  April  17. 
2002  (67  FR  18923). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Quark,  Inc.  Denver. 
Colorado  engaged  in  activities  related  to 
software  development.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Act. 

In  the  request  for  reconsideration,  a 
worker  of  Quark.  Inc.  Denver.  Colorado 


alleged  that  Quark,  Inc.  Denver, 
Colorado  shifted  their  operation  to 
India. 

The  initial  investigation  revealed  that 
the  workers  were  engaged  in  activities 
related  to  the  development  of  software. 
The  workers  at  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  section  222(3)  of  the  Trade  Act  1974. 
In  any  event,  a  transfer  of  a  firm's 
operations  to  a  foreign  source  is  not  a 
relevant  factor  in  meeting  the  eligibility 
requirements  under  the  Trade  Act  of 
1974.  Imports  of  a  product  produced  by 
the  subject  firm  must  "contribute 
importantly"  to  the  layoffs  at  the  subject 
plant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied.     . 

Signed  at  Washington,  DC,  this  30th  day  of 
May,  2002. 

Edward  A.  Tomchick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-14789  Filed  &-11-02;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  UkBOR 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 5984] 

Mansfield  Plumbing  Products,  LLC, 
Kligore,  TX;  Notice  of  Termination  of 
investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  Title  11. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  March  12.  2002.  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Mansfield  Plumbing  Products.  LLC, 
Kilgore,  Texas. 

'The  petition  has  been  deemed  invalid 
since  one  of  the  three  petitioners  was 
separated  from  the  subject  firm  more 
than  one  year  prior  to  the  date  of  the 
petition.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC.  this  13lh  day  of 
May.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-14793  Filed  6-11-02;  8:45  am]    . 

MLUNG  COOE  4S10-30-P 


Employment  arKl  Training 
Administration 

[TA-W-41,213] 

VF  Playwear,  Inc.,  Corporate 
Headquarters,  Greensboro,  NC;  Notice 
of  Termination  of  Investigation 

Puirsuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  April  1.  2002  in  response  to 
a  petition  that  was  filed  by  a  company 
official  on  behalf  of  workers  at  VF 
Playwear.  Inc.,  Corporate  Headquarters. 
Greensboro.  North  Carolina. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-39,884,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  25th  day  of 
April.  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-14791  Filed  6-11-02;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5990] 

Optek  Technology,  Inc.,  Carrollton,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  section 
250(a).  subchapter  D.  chapter  2.  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  March  11.  2002.  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Optek 
Technology.  Inc..  Carrollton.  Texas. 

The  petitioning  worker  group  is 
covered  under  an  existing  certification, 
NAFTA-5803.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 
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Signed  at  Washington.  DC,  this  13th  day  of 
May,  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-14794  Filed  6-11-02:  8:45  am] 
MLUNQ  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
U^dministration 

rNAFTA-5832] 

Pittsburgh  Annealing  Box  Company, 
LLC,  Pittsburgh,  PA;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 


By  application  dated  April  16.  2002, 
the  company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  (NAFTA-TAA). 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  March  25,  2002, 
and  was  published  in  the  Federal 
Register  on  April  5.  2002  (67  FR  16442). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  denial  of  NAFTA-TAA  for 
workers  engaged  in  activities  related  to 
die  production  of  annealing  inner 
covers  at  Pittsburgh  Annealing  Box 
Company.  LLC,  Pittsburgh, 
Pennsylvania,  was  based  on  the  finding 
that  criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  of  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act.  as 
amended,  were  not  met.  There  were  no 
company  imports  of  annealing  inner 
covers  from  Mexico  or  Canada,  nor  did 
the  subject  firm  shift  production  ft-om 
Pittsburgh.  Pennsylvania  to  Mexico  or 
Canada.  The  survey  conducted  by  the 
Department  of  Labor  revealed  no 
increase  in  customers'  purchases  of 
annealing  inner  covers  from  Canada  or 
Mexico  diuing  the  period  of  sales 
declines  at  the  subject  plant. 

The  petitioner  alleges  that  increased 
imports  of  semi-processed  steel  from 


Mexico  adversely  affected  the  business 
of  their  customers.  The  petitioner 
further  states  that  these  imports  have 
displaced  tonnage  that  the  subject  firm's 
customers  would  have  produced  and 
thus  reduced  the  need  for  the  product 
produced  by  the  subject  plant 
(annealing  inner  covers). 

Semi-processed  steel  imports  into  the 
United  States  are  not  relevant  to  the 
TAA  petition  that  was  filed  on  behalf  of 
workers  producing  annealing  inner 
covers.  The  product  imported  must  be 
"like  or  directiy"  competitive  with  what 
the  subject  plant  produced  and  the 
imports  must  "contribute  iraportanUy" 
to  the  layoffs  at  the  subject  plant  to  meet 
the  eligibility  requirements  for 
adjustment  assistance  imder  section 
250(a)  of  the  Trade  Act  of  1974.  as 
amended.  Further  examination  of  the 
facts  developed  in  the  initial 
investigation  show  that  company 
imports  and  customer  imports  of 
annealing  inner  covers  did  not 
"contribute  importantiy"  to  the  layoffs 
at  the  subject  plant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  30th  day  of 
May,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-14792  Filed  6-11-02;  8:45  am] 

BILLING  COOE  4510-30-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 


continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  peripd.  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  "period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  29. 
2002.  Once  the  appraisal  of  the  records 
is  completed.  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director.  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  837-3635.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
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however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Govenmient's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accimiulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-02-17,  75 
items,  75  temporary  items).  Electronic 
copies  of  docimients  created  using 
electronic  mail  and  word  processing 
that  relate  to  intelligence  activities, 
weather  observations,  operations 
support,  manpower  and  organizational 
matters,  and  legal  programs  and 
activities  as  well  as  electronic  records 
that  relate  to  such  matters  and  that 
supplement  or  replace  paper  records 
already  approved  for  disposal.  Records 
relate  to  such  subjects  as  proposals  for 
the  collection  of  intelligence,  the 
preparation  of  intelligence  estimates, 
surface  and  upper  air  observations, 
weather  reconnaissance,  strategic  trade 
control,  productivity  enhancement, 
financial  programs,  and  the 
administration  of  military  justice. 

2.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-02-18,  75 
items,  75  temporary  items).  Electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing 


that  relate  to  research  and  development, 
standardization  of  equipment,  criminal 
investigations,  and  safety  as  well  as 
electronic  records  that  supplement  or 
replace  paper  records  relating  to  these 
matters  that  were'previously  approved 
for  disposal.  Records  pertain  to  such 
subjects  as  research  and  development 
planning  and  projects,  testing  of  aircraft 
and  equipment,  equipment 
specifications,  aircraft  nomenclature, 
counterintelligence  operations, 
informants,  polygraph  examinations, 
security  investigations  of  personnel, 
personnel  credentials,  personnel  safety, 
nuclear  weapons  safety,  nuclear 
reactors,  flying  violations,  and  aircraft 
accidents. 

3.  Department  of  Commerce, 
Economics  and  Statistics 
Administration  (Nl-4(M)l-4,  27  items, 
22  temporary  items).  Records  of  the 
immediate  office  of  the  Under  Secretary 
and  the  Deputy  Under  Secretary  for 
Economic  Affairs,  including  such 
records  as  correspondence  files,  extra 
copies  of  publications,  working  papers, 
procurement  survey  data,  and  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Also  included  are  electronic  records 
associated  with  the  STAT-USA  Internet 
Database,  including  such  records  as 
input  data  provided  by  other  Federal 
agencies,  the  superseded  data  file  and 
system  library  copy,  system  backups, 
and  copies  of  monthly  CD-ROM 
products.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  files  as  publications  and  briefing 
books,  and  speeches.  Also  proposed  for 
permanent  retention  are  the  STAT-USA 
master  data  file,  which  contains 
statistics  and  other  information 
pertaining  to  trade,  manufacturing,  and 
other  economic  activities,  as  well  as 
system  dociunentation  and  STAT-USA 
annual  summary  disks. 

4.  Department  of  Defense,  Defense 
Intelligence  Agency  (Nl-373-02-3, 1 
item,  1  temporary  item).  Paper  copies  of 
Iraqi  documents  captured  diuing 
Operation  Desert  Storm.  These  records, 
which  are  contaminated  by  mold,  have 
been  scaimed.  Scanned  images  will  be 
appraised  and  scheduled  separately. 

5.  Department  of  Defense,  Defense 
Threat  Reduction  Agency  (Nl-374-02- 
3,  3  items,  3  temporary  items). 
Electronic  systems  and  related  outputs 
that  pertain  to  adminiistrative  aspects  of 
treaty  inspection  missions  and 
operations,  such  as  training,  mission 
scheduling,  and  the  acquisition  of 
passports. 

6.  Department  of  Justice,  Office  of  the 
Attorney  General  (Nl-60-02-5. 10 
items,  2  temporary  items).  Electronic 
mail  and  word  processing  records 


accumulated  by  the  Commission  for  the 
Review  of  Federal  Bureau  of 
Investigation  Secilrity  Programs. 
Recordkeeping  copies  of  the 
commission's  records  are  proposed  for 
permanent  retention,  including 
interviews,  document  request 
correspondence,  minutes  and 
transcripts  of  meetings,  FBI  debriefings 
of  Robert  Phillip  Hanssen,  transcripts  of 
commission  interviews  with  Hanssen, 
and  correspondence  files  of  the 
Commission  Director  and  Counsel. 

7.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-02— 4, 1 
item,  1  temporary  item).  Fingerprint 
cards  and  related  records  generated  in 
the  course  of  backgroimd  investigations 
of  military  eidistees  and  applicants  for 
Federal  Government  employment. 

8.  Department  of  Justice,  Drug 
Enforcement  Administration  (Nl-170- 
02-3,  4  items,  2  temporary  items). 
Inputs  and  outputs  for  an  electronic 
system  relating  to  investigative  cases. 
The  electronic  data  is  proposed  for 
permanent  retention  along  with  the 
related  system  docimientation. 

9.  Department  of  the  Treasury,  Office 
of  the  Secretary  (Nl-56-02-3,  29  items, 
24  temporary  items).  Files  accumulated 
in  the  Office  of  the  Secretary,  including 
such  records  as  electronic  tracking 
systems  for  correspondence,  telephone 
logs,  invitations,  and  trip  files.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
calendars  and  daily  schedules,  official 
correspondence,  briefing  books,  and 
daybooks  of  the  Secretary  and  the 
Deputy  Secretary. 

10.  Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  (Nl-41 2-01-8,  3 
items,  2  temporary  items).  Records 
relating  to  the  testing  of  chemicals  in 
accordance  with  rules  published  under 
Section  4  of  the  Toxic  Substance 
Control  Act  that  have  been  microfilmed. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Microfilm  copies 
of  records  as  well  as  paper  records  that 
have  not  been  filmed  are  proposed  for 
permanent  retention. 

11.  National  Archives  and  Records 
Administration,  Modern  Records 
Programs  (N2-441-02-1, 1  item,  1 
temporary  item).  Higher  Education  Civil 
Rights  Surveys  accumulated  by  the 
Department  of  Education  in  1976  and 
1978  that  are  in  the  National  Archives. 
The  data  in  these  records  has  been 
incorporated  into  Higher  Education 
General  Information  Survey  electronic 
files  held  by  the  National  Archives. 
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12.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  Relocation  Operations 
Division  (Nl-220-02-1,  32  items,  26 
temporary  items).  Records  of  the 
Relocations  Operations  Division, 
including  such  records  as  potential 
applicant  case  files,  land  appraisal 
records  relating  to  land  for  which  no 
property  owner  could  be  located, 
chronological  files,  subject  files,  project 
working  files,  and  electronic  copies  of 
docimients  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  such  records  as  client  case 
files.  Joint  Use  Area  rosters  and  reports, 
and  appraisal  case  files. 

13.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  Executive  Direction  Division 
(Nl-220-02-2,  9  items,  6  temporary 
items).  Electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
files  of  the  commissioner  and  executive 
director,  including  meeting  files,  subject 
files,  and  research  and  planning  files. 

14.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  Administrative  Services 
Division  (Nl-220-02-3,  6  items,  5 
temporary  items).  Working  files  and 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
procedural  directives  and  other 
documents  pertaining  to  policies  and 
procedures. 

15.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  Administrative  Services 
Division  (Nl-220-02-4,  6  items,  6 
temporary  items).  Project  files  for  such 
activities  as  building  construction  and 
subdivision  development,  radiation 
safety  program  files  created  to  document 
the  use  of  radiation  for  the  testing  of  soil 
compaction  for  the  development  of 
roads,  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Documentation 
concerning  projects  is  proposed  for 
permanent  retention  in  schedules  for 
other  offices  of  this  agency. 

16.  Office  of  Navajo  ana  Hopi  Indian 
Relocation,  Legal  Department  (Nl-220^ 
02-5, 17  items,  16  temporary  items). 
Litigation  and  attorney  working  files, 
conservatorship  and  probate  working 
files,  annual  reports  of  eligibility  where 
a  consolidated  report  has  been 
identified  as  permanent,  attorney 
program  files,  audio  tapes  of  transcribed 
cUent  eligibility  appeal  hearings,  and 
electronic  copies  of  documents  created 
using  electronic  maiil  and  word 
processing.  Recordkeeping  copies  of 
legal  opinions  are  proposed  for 
permanent  retention.  Documentation  " 
concerning  legd  matters  is  also 


available  in  client  case  files 
accumulated  by  the  Relocation 
Operations  Division,  which  also  are 
proposed  for  permanent  retention. 

17.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  New  Lands  Division  (Nl- 
220-02-6, 19  items,  14  temporary 
items).  Working  files  of  homesite  leases. 
New  Lands  Chapter  projects  working 
files,  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  New  Lands  project  files,  range 
management  files,  cultural  resources 
management  files,  and  maps  and 
indexes  to  maps. 

18.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  Administrative  Services 
Division  (Nl-220-02-7,  9  items,  3 
temporary  items).  Reference  copies  of 
maps  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  reports,  publications,  studies, 
maps,  charts,  and  planning  records  for 
the  development  of  New  Lands. 

19.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  Administrative  Services 
Division  (Nl-220-02-1 4,  4  items,  3 
temporary  items).  Client  vendor  files 
and  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
New  Lands  program  operations  vendor 
case  files  are  proposed  for  permanent 
retention. 

Dated:  June  6.  2002. 

Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Senices — 
Washington,  DC. 

(FR  Doc.  02-14733  Filed  &-11-02;  8:45  am) 

BtLUNG  CODE  7S1S-01-P 


NATIONAL  SCIENCE  FOUNDATION 
Notice  of  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Interagency  Arctic  Research  Policy 
Committee  (lARPC). 

Date  and  Time:  Monday,  July  8.  2002,  2- 
3:30  p.m. 

Place:  National  Science  Foundation,  Room 
1235,  4201  Wilson  Blvd.,  Arlington,  VA. 

Type  of  Meeting:  Closed.  The  meeting  is 
closed  to  the  public  because  future  fiscal  year 
budget  and  policy  issues  will  be  discussed. 

Contact  Person:  Charles  E.  Myers,  Office  of 
Polar  Programs,  Room  755,  National  Science 
Foundation,  Arlington.  VA  22230, 
Telephone:  (703)  292-7434. 

Purpose  of  Committee:  The  Interagency 
Arctic  Research  Policy  Committee  was 
established  by  Public  Law  98-373,  the  Arctic 
Research  and  Policy  Act,  to  help  set  priorities 
for  future  arctic  research,  assist  in  the 


development  of  a  national  arctic  research 
policy,  prepare  a  multi-agency  budget  and 
Plan  for  arctic  research,  and  simplify 
coordination  of  arctic  research. 
Proposed  Meeting  Agenda  Items: 

1.  U.S.  Arctic  Policy  Review. 

2.  Report  of  the  Arctic  Research 
Commission. 

3.  lARPC  Program  Initiative — ^Bering  Sea 
Research. 

4.  Implementation  of  Program  Initiatives  in 
FY  2003-2007. 

Charles  E.  Myers, 

Head,  Interagency  Arctic  Staff,  Office  of  Polar 
Programs. 

[FR  Doc.  02-14732  Filed  5-11-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  50-346] 

License  No.  NPF-3:  Rretenergy 
Nuclear  Operating  Company,  Davls- 
Besse  Nuclear  Po«ver  Station,  Unit  1 ; 
Receipt  of  Request  for  Action  Under  10 
CFR  2.206 

Notice  is  hereby  given  that  by  petition 
dated  April  24,  2002,  David  Lochbaum 
(petitioner)  has  requested  on  behalf  of 
multiple  organizations  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action  with  regard  to  FirstEnergy 
Nuclear  Operating  Company,  the  owner 
of  the  Davis-Besse  Nuclear  Power 
Station.  Specifically,  the  petitioners 
request  that  the  NRC  issue  an  order  to 
FirstEnergy,  requiring  a  verification  by 
an  independent  party  (VIP)  for  issues 
related  to  the  reactor  vessel  head 
problem  at  Davis-Besse,  Unit  1. 

As  the  basis  for  this  request,  the 
petitioner  states  that  the  order  issued  by 
the  NRC  on  August  14, 1996,  to 
Northeast  Nuclear  Energy  Company,  the 
owner  of  the  Millstone  Nuclear  Power 
Station  in  Connecticut,  is  a  recent  and 
relevant  precedent  for  the  action 
requested  by  the  petitioners. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  NRC's 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  As  provided  by  Section  2.206, 
appropriate  action  will  be  taken  on  this 
petition  within  a  reasonable  time.  The 
petitioners  addressed  the  NRR  Petition 
Review  Board  (PRB)  on  May  9.  2002,  to 
discuss  the  petition.  The  results  of  that 
discussion  were  transcribed,  considered 
in  the  PRB's  determination  regarding 
the  petitioners'  request  and  in 
establishing  the  schedule  for  the  review 
of  the  petition,  and  are  treated  as  a 
supplement  to  the  petition.  A  copy  of 
the  petition  and  the  supplements 
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(Accession  Numbers  ML02 1260444  and 
ML021490065.  respectively)  are 
available  for  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Fhnt  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  A  copy  of 
FirstEnergy's  response  dated  May  16, 
2002,  to  the  petition  is  also  publicly 
avEiilable  imder  Accession  Number 
ML021410451.  Publicly  available 
records  will  be  accessible  from  the 
NRC's  Agencywide  Documents  Access 
and  Management  System  (ADAMS) 
Public  Electronic  Reading  Room  on  the 
internet  at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adains.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-^737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  June,  2002. 

For  the  Nuclear  Regulatory  Commission 
Samuel  ].  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  02-14741  Filed  6-11-02;  8:45  am] 

BILUNO  COOe  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReieaM  No.  IC-25605;  Rto  No.  812-12734] 

AmerltM  Variable  Life  Insurance 
Company,  et  al. 

June  5,  2002. 

AGENCY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"  or  "1940  Act")  granting 
exemptions  from  the  provisions  of 
Sections  2(a)(32)  and  27(i)(2)(A)  of  the 
Act  and  Rule  22c-l  theretmder  to 
permit  the  recaptiue,  under  specified 
circumstances,  of  certain  credits  applied 
to  purchase  payments  made  under 
certain  variable  annuity  contracts  (the 
"Application"). 

APPUCANTS:  Ameritas  Variable  Life 
Insurance  Company  ("Ameritas"),  First 
Ameritas  Life  Insurance  Corp.  of  New 
York  ("First  Ameritas")  (Ameritas  and 
First  Ameritas  shall  collectively  be 
referred  to  as  "Ameritas/First 
Ameritas"),  Ameritas  Variable  Life 
Insurance  Company  Separate  Accotmt 
VA-2  (the  "Ameritas  Separate 
Account"),  First  Ameritas  Variable 
Annuity  Separate  Account  (the  "First 


Ameritas  Separate  Account," 
collectively  with  the  Ameritas  Separate 
Accoimt,  the  "Separate  Accoimts"),  and 
Ameritas' Investment  Corp.  ("AIC"  or 
"BROKER")  (collectively, 
"Applicants"). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  recapture, 
under  specified  circumstances,  of 
certain  credits  applied  to  purchase 
payments  made  under  certain  variable 
annuity  contracts  issued  by  the  Separate 
Accounts  (the  "Contracts"),  as  well  as 
other  variable  annuity  contracts  that 
Ameritas/First  Ameritas  may  issue  in 
the  futvire  through  existing  or  future 
separate  accounts  ("Other  Accounts") 
that  are  substantially  similar  in  all 
material  respects  to  the  Contracts 
("Future  Contracts").  Applicants  also 
request  that  the  order  being  sought 
extend  to  any  other  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  member  broker-dealer 
controlling  or  controlled  by,  or  under 
common  control  with,  Ameritas/First 
Ameritas  whether  existing  or  created  in 
the  future,  that  serves  as  distributor  or 
principal  underwrriter  for  the  Contracts 
or  Future  Contracts  ("Affiliated  Broker- 
Dealers"). 

HUNG  DATE:  The  Application  was  filed 
on  December  19,  2001,  amended  and 
restated  on  April  1,  2002,  and  May  8, 
2002,  and  amended  on  Jime  3,  2002, 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  28,  2002,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Ameritas  Variable  Life 
Instirance  Company,  5900  O  Street, 
Lincobi,  NE  68510,  Attn:  Gregory  C. 
Semett,  Esq.;  copies  to  W.  Randolph 
Thompson,  Jorden  Burt  LLP,  1025 
Thomas  Jefferson  Street,  NW.,  Suite  400 
East,  Washington,  DC  20007-5208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Bailes,  Senior  Counsel,  or  Loma 
MacLeod,  Branch  Chief,  Office  of 
Instirance  Products,  Division  of 


Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
Application.  The  complete  application 
is  available  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (tel.  (202)  942-8090). 

Applicants'  Representatioiis 

1.  Ameritas  is  a  stock  life  insurance 
company  organized  under  the  insurance 
laws  of  Nebraska  in  1983.  Ameritas  is  an 
indirect  majority-owned  subsidiary  of 
Ameritas  Acacia  Mutual  Holding 
Company,  the  idtimate  parent  company 
of  Ameritas  Life  Insurance  Corp. 
("Ameritas  Life"),  Nebraska's  first 
insurance  company — in  business  since 
1887,  and  Acacia  Life  Insurance 
Company,  a  District  of  Columbia 
domiciled  company  chartered  by  an  Act 
of  the  United  States  Congress  in  1869. 
In  1996,  Ameritas  Life  Insurance  Corp. 
entered  into  a  joint  venttire  with 
AmerUs  Life  Insurance  Company  (a 
merger  of  Central  Life  Assurance 
Company  founded  in  1896  and 
American  Mutual  Life  Insurance 
Company  founded  in  1897).  Both 
Ameritas  Life  and  AmerUs  now 
guarantee  the  obligations  of  Ameritas 
through  an  agreement  forming  AMAL 
Corporation,  a  holding  company  that 
owns  the  common  stock  of  Ameritas. 

2.  First  Ameritas  is  a  stock  life 
insurance  company  organized  under  the 
insurance  laws  of  New  York  in  1993. 
First  Ameritas  is  a  wholly  owmed 
subsidiary  of  Ameritas  Life. 

3.  The  Ameritas  Separate  Accoimt 
was  established  as  a  separate  asset 
accoimt  of  Ameritas  under  Nebraska  law 
on  May  28. 1987.  The  First  Ameritas 
Separate  Account  was  established  as  a 
separate  investment  account  of  First 
Ameritas  under  New  York  law  on  March 
21,  2000.  The  Separate  Accounts  were 
established  for  the  purpose  of  fimding 
variable  annuity  contracts.  Any  income, 
gains  or  losses,  realized  or  unrealized, 
from  assets  allocated  to  the  Separate 
Accoimts,  are,  in  accordance  with  the 
respective  Separate  Accounts'  contracts, 
credited  to  or  charged  against  the 
Separate  Accounts  without  regard  to 
other  income,  gains  or  losses  of 
Ameritas  or  First  Ameritas,  respectively. 
The  Separate  Accounts  are  registered 
with  the  Commission  as  unit  investment 
trusts  under  the  1940  Act. 

4.  AIC  is  the  principal  underwriter  of 
the  Contracts.  AIC  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  (the 
"1934  Act")  and  is  a  member  of  the 
NASD.  The  Contracts  are  sold  by 


licensed  insurance  agents  (where  the 
Contracts  may  be  lawfully  sold)  who  are 
registered  representatives  of  broker- 
dealers  which  are  registered  under  the 
1934  Act  and  are  members  of  the  NASD. 
AIC  enters  into  selling  group  agreements 
with  affiliated  and  unaffiliated  broker- 
dealers.  AIC  is  a  wholly-owned 
subsidiary  of  AMAL  Corporation  and  an 
affiliate  of  Ameritas  and  First  Ameritas. 

5.  The  Contracts  may  be  purchased 
with  an  initial  premium  payment  of 
$25,000.  Subsequent  premium 
payments  of  at  least  $1,000  ($50  per 
month  if  through  electronic  funds 
transfer)  may  also  be  made.  The 
•Contracts  may  assess  annual  contract 
fees,  currently  $0;  contract  fees  are 
waived  if  the  contract  value  is  at  least 
$50,000.  The  Medley  Contract  assesses 
an  annual  mortality  and  expense  risk 
charge  of  0.60%  and  an  annual 
administrative  expense  fee  of  0.15%  of 
assets  allocated  to  the  Ameritas  Separate 
Account.  The  Accent  Contract  assesses 
an  annual  mortality  and  expense  risk 
charge  of  0.80%  and  an  annual 
administrative  expense  fee  of  0.15%  of 
assets  allocated  to  the  First  Ameritas 
Separate  Account.  (Hereinafter  mortality 
and  expense  risk  charge  plus  the 
administrative  expense  fee  for  each 
product  will  be  collectively  referred  to 
as  the  "basic  charges"  for  the  Contracts.) 

6.  Owners  of  Medley  Contracts  may 
allocate  their  purchase  payments  among 
40  investment  options — 39  Subaccounts 
of  the  Ameritas  Separate  Account  or  an 
Ameritas  fixed  account  option.  Owners 
of  Accent  Contracts  may  allocate  their 
purchase  payments  among  31 
investment  options — 30  Subaccounts  in 
the  First  Ameritas  Separate  Account  or 
a  First  Ameritas  fixed  account  option. 
Each  Ameritas  Subaccount  will  invest 
in  shares  of  a  corresponding  portfolio  of 
The  Alger  American  Fund;  American 
Century  Variable  Portfolios,  Inc.;  Calvert 
Variable  Series,  Inc.  Ameritas  Portfolios; 
Calvert  Variable  Series.  Inc.  Calvert 
Social  Portfolios;  Variable  Insurance 
Products:  Service  Class  2;  INVESCO 
Variable  Investment  Funds,  Inc.;  MFS 
Variable  Insurance  Trust;  The  Universal 
Institutional  Funds,  Inc.;  Salomon 
Brothers  Variable  Series  Funds  Inc.; 
Summit  Mutual  Funds,  Inc.,  Summit 
Pinnacle  Series;  and  Third  Avenue 
Variable  Series  Trust.  Each  First 
Ameritas  Subaccount  will  invest  in 
shares  of  a  corresponding  portfolio  of 
The  Alger  American  Fund;  Calvert 
Variable  Series,  Inc.  Ameritas  Portfolios; 
Calvert  Variable  Series,  Inc.  Calvert 
Social  Portfolios;  Variable  Insurance 
Products:  Service  Class  2;  MFS  Variable 
Insurance  Trust;  and  The  Universal 
Institutional  Funds,  Inc. 


7.  Ameritas/First  Ameritas  may  in  the  the  Contracts  which,  if  elected  at  the 

hiture  decide  to  create  additional  time  of  applicaUon,  will  resuh  in  the 

Subaccounts  to  invest  in  any  additional  crediting  of  a  4%  bonus  (the  "Credit") 

underlying  ftinds  as  may  now  or  in  the  on  all  purchase  payments  made  during 

hiture  be  available.  Ameritas/First  the  first  twelve  months  of  the  Contract 

Amentas  also  may  decide  to  combine  or  The  Credit  on  the  Contract  owner's 

elimmate  Subaccounts  or  transfer  assets  remitted  purchase  payments  will  be 

to  and  from  Subaccounts.  funded  from  the  Ameritas  or  First 

8  The  basic  Contract  features  may  be  Ameritas  general  account  and  will  be 

modified  or  augmented  by  a  number  of  credited  proportionately  among  the 

nder  options^  The  nder  options  investment  opUons  chosen  by  die 

permit  Contract  owners  to  elect  certain  Contract  owner.  In  contract  years  two 

n«2^?Slr     T'  r  ^«°«f  %t«t  ^^^^"  through  nine.  Ameritas/Firsf  Ameritas 

particular  needs^Generally,  Uie  elertion  will  credit  a  lesser  bonus  amount.  The 

of  a  particular  rider  option  will  result  m  amount  of  the  Credit  in  years  two 

higher  exphcit  expenses  for  Amentas/  through  nine  will  be  equal  to  4% 

First  Amentas  or  an  increased  nsk  that  multiplied  by  a  linearly  decreasing  raUo 

wten«HT»f  "^'^^w'  ^T^"^  °^«'  ^«  "i°«-y«ar  sun4nder  charge 

will  be  inadequate  in  relation  to  ^od.  The  following  schedule 

nnfioTnn.  "'.•  TS  °^  ^^w"**"'  i»"«^«»««  '^^  decreasing  bonus  amount 

options,  once  elected,  result  m  ,.,,o^;»«j ■  j  ■ 

increased  charges  over  and  above  the  ^^tuahZe                ^      '°  ^'"'  ^° 

basic  charges  (0.75%  for  Medley  ^      '"^■ 
Contracts  and  0.95%  for  Accent 
Contracts). 

9.  Rider  options  must  be  chosen  at  the 
time  of  application.  Available  rider 
options  for  Medley  Contracts  include:  a 
minimum  initial  premium  option;  a 
seven-year  or  five-year  CDSC  option; 
two  "free"  withdrawal  options;  a  one- 
year  step  up  death  benefit;  a  5% 
enhanced  death  benefit;  and  a  greater  of 
one-year  step-up  or  5%  enhanced  death 
benefit. 

10.  For  an  additional  annual  Contract 
fee,  currently  $36,  and  an  annual  charge  ^3.  For  the  above  rider  option,  an 

of  0.25% ,  a  Contract  may  be  purchased  annualized  fee  of  0.42%  of  the  daily  net 

for  a  minimum  initial  premium  of  at  assets  of  the  Separate  Accoimt  (or  of  the 

least  $2,000.  (Both  charges  are  waived  fi^^d  account  if  elected)  will  be 

when  account  value  is  at  least  $50,000.)  deducted  monthly  for  the  first  nine 

Optional  CDSC  periods  of  seven  and  contract  years.  The  option  of  either 

five  years  may  be  selected  at  annual  electing  the  Credit  or  not  (an  election 

percentage  fees  deducted  monthly,  of  that  can  only  be  made  prior  to  issuance 

0.30%  and  0.45%,  respectively.  "Free"  of  the  Contract),  allows  prospective 

withdrawal  options  include  one  that  (for  purchasers  to  choose  between  two 

an  annual  charge  of  0.05%)  permits  up  different  Separate  Account  charge 

to  10%  of  account  value  to  be  structures  over  the  first  nine  contract 

withdrawn  annually  and  another  that  years.  If  the  Credit  is  elected,  total 

(for  an  annual  charge  of  0.20%)  permits  Separate  Account  charges  under  the 

up  to  the  greater  of  a  stated  percentage  Contracts,  as  an  aimual  percentage  of 

of  account  value,  or  earnings,  to  be  the  average  daily  net  assets  of  the 

withdrawn  annually,  where  the  stated  respective  Separate  Accounts  for  the 

percentage  of  account  value  is  15%  in  first  nine  contract  years  and  assuming 

the  first  contract  year,  30%  in  the  no  other  rider  options  are  elected,  will 

second  contract  year  and  45%  in  the  be  117%  for  the  Medley  Contract  and 

third  and  subsequent  contract  years.  1.37%  for  the  Accent  Contracts.  If  the 

Guaranteed  minimum  death  benefit  Credit  is  not  elected,  total  Separate 

options  (one-year  "periodic  step-up,"  Account  charges  for  Medley  and  Accent 

"5%  roll-up,"  and  "greater  of  features)  Contracts  will  be  0.75%  and  0.95% 

are  available  at  annual  rates  of  0.25%,  respectively  for  all  contract  years 

0.35%,  and  0.37%  respectively.  (assuming  no  other  rider  options  are 

11.  For  Accent  Contracts,  the  only  elected).  If  the  owner  expects  to 

rider  option  available  is  a  one-year  surrender  the  Contract  in  the  first  seven 

"periodic  step-up"  minimum  death  contract  years,  the  Credit  should  not  be 

benefit  at  a  current  annual  rate  of  0.25%  elected,  because  in  that  event  he  or  she 

of  Separate  Account  assets.  will  receive  a  benefit  from  the  Credit 

12.  Ameritas/First  Ameritas  intend  to  that  is  smaller  than  the  charges  paid  for 
offer  an  additional  rider  option  under  it.  An  owner  who  holds  the  Contract  for 


Year 

Formula  . 

Reduced 

bonus 
(percent) 

2 

4%  X  %  ... 
4%  X  %  ... 
4%  X  %  ... 
4%  X  %  ... 
4%  xV»  ... 
4%  X  %  ... 
4%  X  %  ... 
4%  X  %  ... 

3.56 
3.11 
2.67 
2.22 
1.78 
1.33 
.89 
.44 

3 

4 

5 

6 

7 

8 

9 
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at  lesist  seven  years  will  always  benefit 
from  having  elected  the  Credit. 

14.  The  Contract  has  a  "free  look" 
period  which  will  vary  according  to 
state  law  but  will  be  at  least  ten  days. 
Depending  on  the  laws  of  the  state  in 
which  the  Contract  is  issued,  the 
amount  of  the  refund  will  be  equal  to  (i) 
the  value  of  the  Contract,  (ii)  the 
purchase  payment(s).  or  (iii)  the  greater 
of  the  previous  two  values.  The  Credit 
(as  augmented  by  any  earnings  on  the 
Credit  or  as  diminished  by  any 
investment  losses  on  the  Credit)  will  not 
be  part  of  the  amount  an  owner  will 
receive  if  the  free  look  provision  is 
exercised.  Unless  the  law  requires  that 
the  full  amoimt  of  the  purchase 
payment(s)  be  refunded,  the  owner 
bears  the  investment  risk  from  the  time 
of  purchase  until  he  or  she  returns  the 
Contract.  The  refund  amoimt  may  be 
more  or  less  than  the  purchase 
payment(s)  the  owner  made  (except  in 
states  requiring  retxun  of  premiums). 

15.  The  Contracts  have  a  contingent 
deferred  sales  charge  ("CDSC")  that 
applies  to:  partial  withdrawals  within 
nine  years  of  a  premium  payment; 
surrender  within  nine  years  of  a 
premium  payment;  aimuitization  within 
two  years  of  a  premium  payment;  or 
annuitization  pursuant  to  an  income 
option  with  no  life  contingency  within 
nine  years  of  a  premiimi  payment. 

16.  The  Contracts  assess  a  CDSC  of 
8%  of  invested  premiimi  payments  in 
the  first  three  years  after  the  premium 

is  paid.  Thereafter,  the  CDSC  declines  to 
7%  in  years  four  and  five,  to  6%,  5%, 
4%,  and  2%  for  years  six  through  nine, 
respectively,  and  is  0%  for  years  ten  or 
more. 

17.  If  a  Credit  has  been  elected,  a 
portion  of  the  Credit,  as  augmented  by 
earnings  or  diminished  by  any 
investment  losses  (the  "Credit  Value"), 
will  be  subject  to  recapture  upon  an 
exercise  of  free  look  rights  and  all 
withdrawals  and  annuitizations  from 
the  "Account  Value"  (the  sum  of  the 
values  in  the  Separate  Account  variable 
investment  options  and  the  fixed 
account),  during  the  first  seven  years  of 
the  Contracts.  The  amount  of  the  Credit 
Value  withdrawn  is  the  total  withdrawn 
from  the  Account  Value  times  the  ratio 
of  the  Credit  Value  to  the  Account 
Value.  During  the  free  look  period  and 
before  the  end  of  the  seventh  contract 
year,  portions  of  the  Credit  Value 
withdrawn  will  be  recaptured  according 
to  the  following  formula:  CVR  =  (CV/ 
(AV)1  *  S  *  Y,  where:  CVR  =  Credit  Value 
Recaptured,  CV=  Credit  Value 
immediately  before  the  withdrawal,  AV 
=  Account  Value  immediately  before  the 
withdrawal,  S  =  Excess  of  the  amount 
withdrawn  over  any  amount  permitted 


to  be  withdrawn  with  no  CDSC 
(pursuant  to  an  optional  rider).  Y  = 
(10  -  contract  year  of  surrender)/9.  For 
withdrawals  in  contract  years  one 
through  four  (1-4)  of  the  Accent 
Contracts,  factor  Y  would  be  capped  at 
no  more  than  0.60  (in  order  to  comply 
with  New  York  law). 

18.  The  effect  of  the  above  formula 
(for  the  contracts  other  than  Accent 
Contracts  in  their  first  4  contract  years) 
is  that  the  portion  of  the  withdrawn 
Credit  Value  to  be  recaptured  during  the 
first  seven  years  will  be  reduced  during 
each  of  the  first  seven  contract  years.  In 
the  first  Contract  year,  one  hundred 
percent  (100%)  of  the  Credit  Value  will 
be  recaptured.  In  each  of  years  two 
through  seven,  the  portion  of  the 
withcfrawn  Credit  Value  that  is 
recaptured  will  be  reduced  by  one- 
ninth.  No  recapture  will  take  place  after 
the  seventh  Contract  year.  The  effect  of 
the  formula  for  the  Accent  Contracts  is 
that  the  portion  of  the  withdrawn  Credit 
Value  to  be  recaptured  will  remain  level 
during  the  first  four  Contract  years 
(when  Y  will  always  be  0.60)  and  then 
will  be  reduced  by  one-ninth  during 
each  of  Contract  years  5-7. 

19.  Applicants  state  that  the  total 
dollar  amoimt  of  the  surrender  charge 
plus  recapture  of  the  Credit  Value  will 
not  exceed  that  percentage  of  premium 
stated  below  during  the  first  seven  years 
after  a  premium  payment: 


Age  (in  years)  of  premium  pay- 
ment 

Maximum 
percentage 
of  premium 

1                       

12.5 

2                 

11.1 

3                

10.2 

4           

10.0 

5           

9.0 

6      

8.0 

7                   

7.0 

20.  The  Credit  Value  will  not  be 
subject  to  recapture  on  the  amount 
contained  in  a  free  withdrawal  (not 
subject  to  the  CDSC).  Such  free 
withdrawals  would  only  be  permitted  if 
the  owner  had  elected  an  optional  free 
withdrawal  rider  prior  to  issuance  of  the 
Contract.  For  purposes  of  calculating  the 
CDSC,  surrenders  are  considered  to  first 
come  from  the  oldest  purchase  payment 
made  to  the  Contract,  then  the  next 
oldest  purchase  payment  and  so  forth. 

21.  The  Credit  Value  recaptured  will 
be  taken  proportionately  from  each 
investment  option  as  allocated  at  the 
time  of  the  withdrawal.  No  recapture  of 
the  Credit  Value  will  take  place:  if  the 
Contract  is  annuitized  and  applied  to  a 
life  contingent  income  option  (assuming 
no  premiums  paid  for  two  years  prior  to 
annuitization),  if  a  death  benefit 


becomes  payable,  or  if  distributions  are 
requfred  in  order  to  meet  minimum 
distributions  requirements  under  the 
Code. 

22.  After  the  end  of  the  seventh 
Contract  year,  the  Credit  will  not  be 
subject  to  recapture  and,  after  the  ninth 
year,  the  0.42%  charge  associated  with 
the  Credit  will  be  eliminated. 

23.  If  the  Contract  owner  elects  the 
Credit  option  and  later  makes  a  full 
surrender  of  the  Contract,  electing  the 
Credit  option  will  be  to  the  Contract 
owner's  benefit  only  if  the  Contract  is 
not  surrendered  during  the  first  seven 
contract  years.  If  the  Contract  is 
surrendered  during  the  first  seven 
contract  years,  the  Contract  Owner  will 
receive  less  than  if  the  Credit  option  had 
not  been  elected.  After  seven  contract 
years,  and  during  Contract  years  1-3  for 
the  Accent  Contracts,  both  the  Account 
Value  and  the  Surrender  Value  received 
upon  full  surrender  of  the  Contract  will 
be  greater  if  the  Credit  option  is  elected, 
than  if  it  had  not  been  elected. 

24.  The  seven-year  or  five-year  CDSC 
option  is  not  available  if  the  Contract 
owner  elects  the  Credit  option. 

25.  Applicants  seek  exemptions 
pursuant  to  Section  6(c)  from  Sections 
2(a)(32)  and  27(i)(2)(A)  of  the  Act  and 
Rule  22-1  thereunder  to  the  extent 
deemed  necessary  to  permit  Ameritas/ 
First  Ameritas  to  recapture  part  or  all  of 
the  Credits  and  earnings  on  the  Credits, 
as  described  above,  in  the  following 
instances:  (i)  when  an  owner  exercises 
the  Contract's  free  look  provision;  and 
(ii)  when  an  owner  makes  a  partial 
withdrawal  or  a  surrender  in  the  first 
seven  Contract  years. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  that  the  Commission  issue  an 
order  pursuant  to  Section  6(c)  of  the  Act 
granting  the  exemptions  requested 
below  with  respect. to  the  Contracts  and 
any  Future  Contracts  funded  by  the 
Accounts  or  Other  Accounts  that  are 
issued  by  Ameritas/First  Ameritas  and 
underwritten  or  distributed  by  the 
BROKER  or  Affiliated  Broker-Dealers. 
Applicants  undertake  that  Future 
Contracts  will  be  substantially  similar  in 
all  material  respects  to  the  Contracts. 
Applicants  believe  that  the  requested 
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exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 

f)rotection  of  investors  and  the  purposes 
airly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  Subsection  (i)  of  Section  27  of  the 
Act  provides  that  Section  27  does  not 
apply  to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless  such  contract  is 
a  redeemable  security.  Section  2(a)(32) 
defines  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  \he  terms  of  the  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

3.  Applicants  submit  that  the 
recapture  of  the  Credit  in  the 
circumstances  set  forth  in  the 
Application  would  not  deprive  an 
owner  of  his  or  her  proportionate  share 
of  the  issuer's  current  net  assets. 
Applicants  state  that  an  owner's  interest 
in  the  Credit  allocated  to  his  or  her 
annuity  account  during  the  first  seven 
years  is  not  entirely  vested  until  after 
the  seventh  year.  Subsequent  credits  (in 
years  eight  and  nine)  vest  immediately. 
Unless  and  until  any  Credit  amount  is 
vested,  Applicants  submit  that 
Ameritas/First  Ameritas  retains  the  right 
and  interest  in  the  Credit.  Applicants 
argue  that  when  Ameritas/First 
AmeritaiS  recaptures  any  Credit,  it  is 
merely  retrieving  its  own  assets,  and  the 
owner  has  not  been  deprived  of  a 
proportionate  share  of  the  applicable 
Separate  Account's  assets  because  his  or 
her  interest  in  the  Credit  amount  has  not 
vested. 

4.  In  addition,  Applicants  state  that 
permitting  an  owrner  to  retain  a  Credit 
under  a  Contract  upon  the  exercise  of 
the  fi«e  look  provision  would  not  only 
be  unfair,  but  would  also  encourage 
individuals  to  purchase  a  Contract  with 
no  intention  of  keeping  it,  and  return  it 
for  a  quick  profit.  Furthermore,  the 
recapture  of  the  Credit  within  the  first 
seven  Contract  years  is  designed  to 
provide  Ameritas/First  Ameritas  with  a 
measure  of  protection  against  a  Contract 
owner  surrendering  or  making  a  partial 
withdrawal  shortly  after  a  Credit  is 
made  thereby  leaving  Ameritas/First 
Ameritas  insufficient  time  to  recover  the 
cost  of  the  Credit.  The  Credit  Value 
recaptxu-ed  will  be  reduced  by  one-ninth 


over  the  first  seven  years  of  the  Contract 
unless  the  Contract  at  issue  is  an  Accent 
.Contract  where  in  the  first  four  Contract 
years,  factor  Y.  as  explained  above,  will 
be  capped  at  0.60  to  comply  with  New 
York  law. 

5.  Applicants  represent  that  it  is  not ' 
administratively  feasible  to  track  the 
Credit  in  the  Separate  Accounts  once  it 
has  been  declared.  Accordingly,  the 
asset-based  charges  applicable  to  the 
Separate  Accounts  will  be  assessed 
against  the  entire  amount  held  in  the 
Separate  Account,  including  the  Credit, 
during  the  free  look  period  and  the 
recapture  periods.  As  a  result,  during 
such  periods,  the  aggregate  asset-based 
charges  assessed  against  an  owner's 
Contract  value  will  be  higher  than  if  no 
Credit  had  been  added.  Ameritas/First 
Ameritas  nonetheless  represent  that  the 
Contract's  fees  and  charges,  in  the 
aggregate,  are  reasonable  within  the 
meaning  of  Section  26(f)  of  the  1940 
Act. 

6.  Applicants  submit  that  the 
provisions  for  recapture  of  any  Credit 
under  the  Confracts  do  not  violate 
Sections  2(a)(32)  and  27(i)(2)(A)  of  the 
Act.  Applicants  believe  that  a  contrary 
conclusion  would  be  inconsistent  with 
a  stated  purpose  of  the  National 
Securities  Markets  Improvement  Act  of 
1996  ("NSMIA"),  which  was  to  amend 
the  Act  to  "provide  more  effective  and 
less  burdensome  regulation."  Sections 
26(f)  and  27(i)  were  added  to  the  Act  to 
implement  the  purposes  of  NSMIA  and 
Congressional  intent.  Applicants  state 
that  the  application  of  Credits  under  the 
Contracts  should  rtot  raise  any  questions 
about  Ameritas/First  Ameritas 's 
compliance  with  the  provisions  of 
Section  27(i).  However,  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act.  Applicants  request  an 
exemption  from  Section  2(a)(32)  and 
27(i)(2)(A),  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Credit  under  the  circumstances 
described  in  the  Application,  without 
the  loss  of  the  relief  from  Section  27 
provided  by  Section  27(i). 

7.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in,  the 
redeemable  securities  of  any  registered 
investment  company  to  accomplish  the 
same  purposes  as  contemplated  by 
Section  22(a).  Rule  22c-l  under  the  Act 
prohibits  a  registered  investment 
company  issuing  any  redeemable 
security,  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  undenvriter  of, 
or  dealer  in,  such  security,  from  selling. 


redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
which  is  next  computed  after  receipt  of 
a  tender  of  such  security  for  redemption 
or  of  an  ordw  to  purchase  or  sell  such 
security. 

8.  It  is  possible  that  someone  might 
view  Ameritas/First  Ameritas's 
recapture  of  the  Credit  as  resulting  in 
the  redemption  of  redeemable  securities 
for  a  price  other  than  one  based  on  the 
current  net  asset  value  of  the  Account. 
Applicants  believe,  however,  that  the 
recapture  of  the  Credit  does  not  violate 
Rule  22c-l.  Applicants  argue  that  the 
recapture  of  all  or  part  of  die  Credit  does 
not  involve  either  of  the  evils  that  Rule 
22c-l  was  intended  to  eliminate  or 
reduce  as  far  as  reasonably  practicable, 
namely:  (i)  the  dilution  of  the  value  of 
outstanding  redeemable  securities  of 
registered  investment  companies 
through  their  sale  at  a  price  below  net 
asset  value  or  repurchase  at  a  price 
above  it,  and  (ii)  other  unfair  results, 
including  speculative  trading  practices. 
These  evils  were  the  result  of  backward 
pricing,  the  practice  of  basing  the  price 
of  a  mutud  fund  share  on  the  net  asset 
value  per  share  determined  as  of  the 
close  of  the  market  on  the  previous  day. 
Backward  pricing  allowed  investors  to 
take  advantage  of  increases  or  decreases 
in  net  asset  value  that  were  not  yet 
reflected  in  the  price,  thereby  diluting 
the  values  of  outstanding  mutual  fund 
shares.  Applicants  submit  that  the 
proposed  recapture  of  the  Credit  does 
not  pose  such  a  threat  of  dilution.  To 
effect  a  recapture  of  a  Credit,  Ameritas/ 
First  Ameritas  will  redeem  interests  in 
a  Contract  at  a  price  determined  on  the 
basis  of  the  current  accumulation  unit 
value(s)  of  the  Subaccount(s)  to  which 
the  owner's  Contract  value  is  allocated. 
The  amount  recaptured  will 
approximate  the  amount  of  the  Credits 
that  Ameritas/First  Ameritas  paid  out  of 
its  general  account  assets  reduced  over 
the  seven  year  surrender  period,  as 
augmented  or  reduced  by  investment 
results.  Thus,  no  dilution  will  occur 
upon  the  recapture  of  the  Credit. 
Applicants  also  submit  that  the  second 
harm  that  Rule  22c-l  was  designed  to 
address,  namely  speculative  trading 
practices  calculated  to  take  advantage  of 
backward  pricing,  will  not  occur  as  a 
result  of  the  recapture  of  the  Credit. 
Because  neither  of  the  harms  that  Rule 
22c-l  was  meant  to  address  is  found  in 
the  recapture  of  the  Credit,  Rule  22c-l 
should  not  apply  to  any  Credit. 
However,  to  avoid  any  uncertainty  as  to 
full  compliance  with  the  Act, 
Applicants  request  an  exemption  from 
the  provisions  of  Rule  22c-l  to  the 
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extent  deemed  necessary  to  permit  them 
to  recapture  the  Credit  under  the 
Contracts. 

Conclusion 

Applicants  submit  that  their  request 
for  an  order  is  appropriate  in  the  public 
interest.  Applicants  state  that  such  an 
order  would  promote  competitiveness 
in  the  variable  annuity  market  by 
eliminating  the  need  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of 
Applicants'  resources.  Applicants  argue 
that  investors  would  not  receive  any 
benefit  or  additional  protection  by 
requiring  Applicants  to  repeatedly  seek 
exemptive  relief  that  would  present  no 
issue  under  the  Act  that  has  not  already 
been  addressed  in  the  Application. 
Applicants  submit  that  having  them  file 
additional  applications  would  impair 
their  ability  to  take  advantage  of 
business  opportunities  as  they  arise. 
Further,  Applicants  state  that  if  they 
were  required  repeatedly  to  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  the 
Application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby. 

Applicants  further  submit,  for  the 
reasons  stated  herein,  that  their 
exemptive  requests  meet  the  standards 
set  out  in  Section  6(c)  of  the  1940  Act, 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-14716  Filed  6-11-02;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  IC-25604  ;  File  No.  812-11490] 

Lord  Abb«tt  Series  Fund,  Inc.,  «t  al.; 
Notic*  of  Application 

June  4,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  granting  relief  from 
Sections  9(a),  13(a),  15(a)  and  15(b)  of 


the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  shares  of  any 
current  or  future  series  of  the  Lord 
Abbett  Series  Fund.  Inc.  ("Fund")  and 
shares  of  any  other  investment  company 
that  is  designed  to  fund  variable 
insurance  products  and  for  which  Lord, 
Abbett  &  Co.  ("Adviser"),  or  any  of  its 
affiliates,  may  serve  now  or  in  the 
futxne,  as  investment  adviser, 
administrator,  manager,  principal 
imderwriter  or  sponsor  (the  Fund 
together  with  such  other  investment 
companies,  the  "Insurance  Products 
Funds")  to  be  sold  to,  and  held  by  (a) 
separate  accoimts  funding  variable 
annuity  and  variable  life  insurance 
contracts  issued  by  both  affiliated  and 
unaffiliated  life  insurance  companies 
("Participating  Insurance  Companies"); 
(b)  qualified  pension  and  retirement 
plans  outside  of  the  separate  account 
context  ("Qualified  Plans"  or  "Plans"); 
and  (c)  the  Adviser  or  any  of  its 
affiliates. 

Applicants:  Lord  Abbett  Series  Fund, 
Inc.  and  Lord,  Abbett  &  Co. 

Filing  Date:  The  application  was  filed 
on  February  1, 1999,  and  amendments 
thereto  were  filed  on  August  17,  2001, 
January  17,  2002,  and  June  3,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
1,  2002,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  requester's 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0506.  Applicants,  c/o  Blazzard,  Grodd  & 
Hasenauer,  P.C.  943  Post  Road  East, 
Westport,  CT  06880,  Attention: 
Rajmaonff  A.  O'Hara  ID,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Senior  Counsel,  or 
William  Kotapish,  Assistant  Director, 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  may  be  obtained 


for  a  fee  from  the  Public  Reference 
Branch  of  the  SEC,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1.  The  Fimd  is  a  Maryland 
corporation  that  is  registered  imder  the 
1940  Act  as  an  open-end  management 
investment  company.  The  Fund  is  a 
series  fimd  currently  comprised  of  four 
portfolios — Bond-Debenture  Portfolio, 
Growth  and  Income  Portfolio, 
International  Portfolio  and  Mid-Cap 
Portfolio.  Each  Portfolio  is  a  separate 
series  of  the  Fund  with  one  class  of 
shares  except  the  Growth  and  Income 
Portfolio,  which  has  two  classes  of 
shares — Variable  Contract  Class  and 
Pension  Class.  The  Fimd  may  in  the 
futxne  ofier  additional  series  and/or 
classes  of  shares. 

2.  The  Adviser,  a  New  York 
partnership,  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  the  investment  adviser  for  the 
Fund. 

3.  Shares  of  the  Fxmd  will  be  offered 
to  separate  accoimts  of  Participating 
Insurance  Companies  to  serve  as 
investment  vehicles  for  variable  annuity 
and  variable  life  insurance  contracts 
(including  single  premium,  scheduled 
premium,  modified  single  premium  and 
flexible  premium  contracts) 
(collectively,  "Variable  Contracts"). 
"These  separate  accounts  either  will  be 
registered  as  investment  companies 
under  the  1940  Act  or  will  be  exempt 
from  such  registration. 

4.  The  Participating  Insurance 
Companies  will  establish  their  own 
separate  accounts  and  design  their  own 
Variable  Contracts.  Each  Participating 
Insurance  Company  will  have  the  legal 
obligation  of  satisfying  all  applicable 
requirements  under  the  federal, 
securities  laws.  The  role  of  the 
Insurance  Products  Funds,  so  far  as  the 
federal  securities  laws  are  applicable, 
wiU  be  limited  to  that  of  offering  their 
shares  to  separate  accounts  of 
Participating  Insurance  Companies  and 
to  Qualified  Plans  and  fulfilling  any 
conditions  the  Commission  may  impose 
upon  granting  the  order  requested 
herein.  Each  Participating  Insurance 
Company  will  enter  into  a  fund 
participation  agreement  with  the 
Insurance  Products  Fund  in  which  the 
Participating  Insurance  Company 
invests. 

5.  Applicants  state  that  shares  of  the 
Insurance  Products  Funds  also  may  be 
offered  directly  to  Qualified  Plans 
outside  of  the  separate  account  context, 
including  without  limitation,  those 
trusts,  plans,  accounts,  contracts  or        . 
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armuities  described  in  Sections  401(a), 
403(a),  403(b),  408(a).  408(b),  414(d), 
457(b).  408(k)  and  501(c)(18)  of  the 
Internal  Revenue  Code  of  1986.  as 
amended  ("Code"),  and  any  other  trust, 
plan,  account,  contract  or  annuity  that 
is  determined  to  be  within  the  scope  of 
Treasury  Regulation  Section 
1.817.5(f)(3)(iii).  Shares  of  the  Insurance 
Products  Funds  sold  to  Qualified  Plans 
will  be  held,  where  applicable,  by  the 
trustees  of  such  Plans  as  required  by 
Section  403(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA"). 

6.  Additionally,  shares  of  a  Fund  may 
be  offered  to  the  Adviser  or  any  of  its 
affiliates  for  purposes  of  providing 
necessary  capital  required  by  Section 
14(a)  of  the  1940  Act  or  for  other 
investment  purposes  in  compliance 
with  Treasury  Regulation  1.817- 
5(f)(3)(ii).  The  return  on  shares  of  a 
Fund  purchased  by  the  Adviser  or  its 
affiliates  will  be  computed  in  the  same 
manner  as  for  shares  held  by  a  separate 
account.  Any  shares  of  a  Fund 
purchased  by  such  persons  will  be 
automatically  redeemed  if  and  when 
their  investment  advisory  agreement 
with  a  Fund  terminates,  to  die  extent 
required  to  comply  vn\h  applicable 
Treasury  Regulations. 

7.  The  Plans  may  choose  one  or  more 
Insurance  Products  Funds  as  the  sole 
investment  under  the  Plan  or  as  one  of 
several  investments.  Plan  participants 
may  or  may  not  be  given  the  right  to 
select  among  Insurance  Products  Funds. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
providing  exemptions  from  Sections 
9(a),  13(a),  15(a)  and  15(b)  of  the  1940 
Act  and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the 
Insurance  Products  Funds  to  be  offered 
and  sold  to,  and  held  by  (1)  variable 
annuity  and  variable  life  insurance 
separate  accounts  of  the  same  life 
insurance  company  or  of  any  affiliated 
life  insurance  company  ("mixed 
funding");  (2)  separate  accounts  of 
unaffiliated  life  insurance  companies 
(including  both  variable  annuity  and 
variable  life  separate  accounts)  ("shared 
funding");  (3)  qualified  pension  and 
retirement  plans  outside  the  separate 
account  context;  and  (4)  the  Adviser  or 
any  of  its  affiliates. 

2.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust, 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Section  9(a),  13(a), 


15(a)  and  15(b)  of  the  1940  Act.  These 
exemptions  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  thefr  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
any  affiliated  life  insurance  company. 
Therefore,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  if  the  scheduled 
premium  variable  fife  insurance 
separate  account  owns  shares  of  a 
management  investment  company  that 
also  offers  its  shares  to  a  variable 
annuity  separate  account  of  the  same 
insurance  company  or  an  affiliated 
insurance  company  (mixed  funding). 

3.  The  relief  granted  by  Rule  6e- 
2(b)(15)  also  is  not  available  if  the 
scheduled  premium  variable  life 
insurance  separate  account  owns  shares 
of  an  underlying  management 
investment  company  that  also  offers  its 
shares  to  separate  accounts  funding 
variable  contracts  of  one  or  more 
unaffiliated  life  insurance  companies 
(shared  funding),  Furthermore,  because 
the  rehef  under  Rule  6e-2(b)(15)  is 
available  only  where  shares  of  the 
investment  company  are  offered 
exclusively  to  separate  accounts, 
exemptive  relief  is  necessary  if  the 
shares  of  the  Insurance  Products  Funds 
also  are  to  be  sold  to  Qualified  Plans. 

4.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust,  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act.  These  exemptions  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  premium 
variable  life  insurance  contracts  or 
flexible  premium  variable  life  insurance 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company. 
Therefore,  Rule  6e-3(T)(b)(15)  permits 
mixed  funding  for  a  flexible  premium 
variable  life  insurance  account  under 
certain  circumstances,  but  does  not 
permit  shared  funding. 

5.  In  addition,  because  the  relief 
under  Rule  6e-3(T)(b)(15)  is  available 
only  where  shares  of  the  investment 
company  are  offered  exclusively  to 
separate  accounts,  additional  exemptive 
relief  is  necessary  if  shares  of  the 


Insurance  Products  Funds  also  are  to  be 
sold  to  Qualified  Plans. 

6.  Applicants  state  that  current  tax 
law  permits  the  Insurance  Products 
Funds  to  increase  their  asset  base 
through  the  sale  of  shares  to  Plans. 
Section  817(h)  of  the  Code  imposes 
certain  diversification  standards  on  the 
"  underlying  assets  of  variable  annuity 
and  variable  life  contracts  held  by  the 
portfolios  of  the  Insurance  Products 
Funds.  The  Code  provides  that  such 
contracts  shall  not  be  treated  as  an 
annuity  contract  or  life  insurance 
contract  for  any  period  (and  any 
subsequent  period)  during  which  the 
investments  are  not  adequately 
diversified  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department.  On  March  2,  1989,  the 
Treasury  Department  issued  regulations 
(Treas.  Reg.  Section  1.817-5),  which 
established  diversification  requirements 
for  the  investment  portfolios  underlying 
variable  annuity  and  variable  life 
contracts.  The  regulations  provide  that, 
in  order  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  an  investment  company 
must  be  held  by  the  segregated  asset 
accounts  of  one  or  more  insurance 
companies.  However,  the  regulations 
also  contain  certain  exceptions  to  this 
requirement,  one  of  which  permits 
shares  of  an  investment  company  to  be 
held  by  the  trustee  of  a  "qualified 
pension  or  retirement  plan"  as  defined 
by  Revenue  Ruling  94-62,  without 
adversely  affecting  the  ability  of  shares 
in  the  same  investment  company  also  to 
be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  annuity  and  variable 
life  contracts  (Treas.  Reg.  Section 
1.817.-5{f){3)(iii)). 

7.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
preceded  the  issuance  of  these  Treasury 
regulations,  which  made  it  possible  for 
shares  of  an  investment  company  to  be 
held  by  a  Qualified  Plan  without 
adversely  dfecting  the  ability  of  shares 
in  the  same  investment  company  also  to 
be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Variable  Contracts.  Thus, 
applicants  assert  that,  given  the  then 
current  tax  law,  the  sale  of  shares  of  the 
same  investment  company  to  separate 
accounts  and  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15). 

8.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  act  as  investment  adviser  to 
or  principal  underwriter  for  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to.a  disqualification 
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enumerated  in  Sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii),  and  6e- 
3(T)(b)(15)(i)  and  (ii)  provide  partial 
exemptions  from  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  eligibility  restrictions  to 
affiliated  individuals  or  companies  that 
directly  participate  in  the  management 
or  administration  of  the  imderlying 
investment  company. 

9.  Applicants  state  that  the  relief  from 
Section  9(a)  provided  by  Rules  6e- 
2{b)(15)  and  6e-3(T)(b)(15),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  assert  that  it  is  not 
necessary  to  apply  the  provisions  of 
Section  9(a)  of  the  1940  Act  to  the  many 
individuals  who  do  not  directly 
participate  in  the  administration  or 
management  of  the  Insurance  Products 
Funds,  who  are  employed  by  the 
various  unaffiliated  insurance 
companies  (or  affiliated  companies  of 
Participating  Insurance  Companies)  that 
may  utilize  the  Insurance  Products 
Funds  as  the  funding  medium  for 
variable  aimuity  and  variable  life 
insurance  contracts.  Applicants  do  not 
expect  the  Participating  Insurance 
Companies  to  play  any  role  in  the 
management  or  administration  of  the 
Insurance  Products  Funds.  Thus, 
Applicants  state,  that  applying  the 
restrictions  of  Section  9(a)  to 
individuals  employed  by  Participating 
Insurance  Companies  serves  no 
regulatory  piupose,  would  increase 
monitoring  costs  incurred  by 
Participating  Insiirance  Companies,  and 
therefore  would  reduce  the  net  rates  of 
return  realized  by  Variable  Contract 
owners. 

10.  Applicants  submit  that  the  reasons 
underlying  the  Commission's  grant  of 
relief  from  Section  9(a)  will  not  be 
affected  in  any  way  by  the  proposed  sale 
of  the  Insurance  Products  F\mds  to 
Qualified  Plans.  Applicants  state  that 
the  insulation  of  the  Insurance  Products 
Funds  from  those  individuals  who  are 
disqualified  under  the  1940  Act  remains 
in  place.  Applicants  further  submit  that 
since  Qualified  Plans  are  not  investment 
companies  and  will  not  be  deemed 
affiliated  solely  by  virtue  of  their 
shareholdings,  no  additional  relief  is 
necessary. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3{T)(b)(15)(iii)  provide  exemptions  from 
the  pass-through  voting  requirement 
with  respect  to  several  significant 
matters,  assiuning  the  limitations  on 
mixed  and  shared  funding  are  satisfied. 


12.  Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  in  coimection  with  the  voting  of 
shares  of  an  underlying  investment 
company  if  such  instructions  would 
require  such  shares  to  be  voted  to  cause 
an  underlying  investment  company  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such  company, 
or  to  approve  or  disapprove  any  contract 
between  an  investment  company  and  its 
investment  adviser  when  an  insurance 
regulatory  authority  so  requires.  Rules 
6e-2(b)(15){ui)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insm-ance  company  may  disregard 
contract  owners'  voting  instructions 
with  regard  to  changes  initiated  by  the 
contract  owners  in  the  investment 
company's  investment  policies, 
principal  underwriter  or  investment 
adviser.  Under  the  rules,  voting 
instructions  with  respect  to  a  change  in 
investment  policies  may  be  disregarded 
only  if  the  insinance  company  makes  a 
good  faith  determination  that  such 
changes  would:  (a)  Violate  state  law;  (b) 
result  in  investments  that  were  not 
consistent  with  the  investment 
objectives  of  the  separate  account;  or  (c) 
result  in  investments  that  would  vary 
from  the  general  quality  and  nature  of 
investments  and  investment  techniques 
used  by  other  separate  accoimts  of  the 
company  or  of  an  affiliated  life 
insurance  company  with  similar 
investment  objectives.  Voting 
instructions  with  respect  to  a  change  in 
cm  investment  adviser  may  be 
disregarded  only  if  the  insurance 
company  makes  a  good  faith 
determination  that:  (a)  The  adviser's  fee 
would  exceed  the  maximum  rate  that 
may  be  charged  against  the  separate 
account's  assets;  (b)  the  proposed 
adviser  may  be  expected  to  employ 
investment  techniques  that  vary  from 
the  general  techniques  used  by  the 
ciurent  adviser;  or  (c)  the  proposed 
adviser  may  be  expected  to  manage  the 
investment  company's  investments  in  a 
manner  that  would  be  inconsistent  with 
its  investment  objectives  or  in  a  manner 
that  would  result  in  investments  that 
vary  frt)m  certain  standards. 

13.  As  indicated  above,  shares  of  the 
Insurance  Products  Fimds  sold  to 
Qualified  Plans  will  be  held,  where 
applicable,  by  the  trustees  of  such  Plans 
as  required  by  Section  403(a)  of  ERISA. 
Section  403(a)  also  provides  that  the 
trustees  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  assets  of  the  Plan  with  two 


exceptions:  (a)  When  the  Qualified  Plan 
expressly  provides  that  the  trustees  are 
subject  to  the  direction  of  a  named 
fiduciary  who  is  not  a  trustee,  in  which 
case  the  trustees  are  subject  to  proper 
directions  made  in  accordance  with  the 
terms  of  the  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Qualified  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  applies,  the  Qualified  Plan 
trustees  have  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  The  Qualified 
Plans  may  have  their  trustees  or  other 
fiduciaries  exercise  voting  rights 
attributable  to  investment  seciu-ities 
held  by  the  Qualified  Plans  in  their 
discretion.  Some  of  the  Qualified  Plans, 
however,  may  provide  for  the  trustee(s), 
an  investment  adviser  (or  advisers)  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  Plan  participants. 

.14.  Where  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions.  Applicants  do 
not  see  any  potential  for  irreconcilable 
material  conflicts  of  interest  between  or 
among  Variable  Contract  holders  and 
Plan  participants  with  respect  to  voting 
of  the  respective  Insurance  Products 
Fund's  shares.  Accordingly,  Applicants 
state  that,  unlike  the  case  with 
insurance  company  separate  accounts, 
the  issue  of  the  resolution  of  material 
irreconcilable  conflicts  with  respect  to 
voting  is  not  present  with  respect  to 
Qualified  Plans  since  the  Plans  are  not 
entitled  to  pass-through  voting 
privileges. 

15.  Applicants  state  that  even  if  a 
Qualified  Plan  were  to  hold  a 
controlling  interest  in  an  Insurance 
Products  Fund,  the  Applicants  do  not 
believe  that  such  control  would 
disadvantage  other  investors  in  such 
Insurance  Products  Fund  to  any  greater 
extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  secinities  of  any 
open-end  management  investment 
company.  In  this  regard.  Applicants 
submit  that  investment  in  an  Insurance 
Products  Fund  by  a  Qualified  Plan  will 
not  create  any  of  the  voting 
complications  occasioned  by  mixed 
funding  or  shared  funding. 

16.  Where  a  Plan  provides 
participants  with  the  right  to  give  voting 
instructions.  Applicants  state  that  the 
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purchase  of  shares  by  such  Qualified 
Plans  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  or  shared  funding. 

17.  Applicants  state  that  there  is  no 
contractual  or  other  relationship 
between  the  Participating  Insurance 
Companies  and  any  Qualified  Plans 
which,  for  example,  would  affect  the 
solvency  of  the  life  insurers,  affect  the 
performance  of  the  life  insurer's 
contractual  obligations,  or  would  be 
expected  to  increase,  the  risks 
undertaken  by  the  life  insurer. 
Accordingly,  Applicants  state  that, 
unlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of 
resolution  of  irreconcilable  material 
conflicts  with  respect  to  voting  is  not 
present  with  respect  to  any  of  the 
Qualified  Plans. 

18.  Applicants  state  that  no  increased 
conflict  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  submit  that  shared  funding 
does  not  present  any  issues  that  do  not 
afready  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  In  this  regard.  Applicants 
note  that  when  different  Participating 
Insurance  Companies  are  domiciled  in 
different  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  Participating 
Insurance  Company  is  domiciled  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  insurance 
regulators  in  one  or  more  other  states  in 
which  other  Participating  Insurance 
Companies  are  domiciled.  Applicants 
assert,  however,  that  this  possibility  is 
no  different  or  greater  than  exists  when 
a  single  insurer  and  its  affiliates  offer 
their  insurance  products  in  several 
states,  as  is  currently  permitted. 

19.  Applicants  state  that  affiliation 
does  not  reduce  the  potential,  if  any 
exists,  for  differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  set  forth  below  are  designed 
to  safeguard  against  any  adverse  effects 
that  differences  among  state  regulatory 
requirements  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Insurance  Products  Funds. 

20.  Applicants  also  assert  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
Variable  Contract  owner  voting 
instructions.  The  potential  for 
disagreement  is  limited  by  the 
requirements  that  disregarding  voting 
instructions  be  reasonable  and  based  on 


specified  good  faith  determinations. 
However,  if  the  Participating  Insurance 
Company's  decision  to  disregard 
Variable  Contract  owner  voting 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Insurance  Products  Fund,  to 
withdraw  its  separate  accoimt's 
investment  in  that  Insurance  Products 
Fxmd  and  no  charge  or  penalty  will  be 
imposed  upon  the  Variable  Contract 
owners  as  a  result  of  such  withdrawal. 

21.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
an  Insurance  Products  Fund  with  mixed 
funding  would  or  should  be  materially 
different  from  what  those  policies 
would  or  should  be  if  such  Insurance 
Products  Fund  or  series  thereof  funded 
only  variable  annuity  or  variable  life 
insurance  contracts.  The  Insurance 
Products  Funds  will  not  be  managed  to 
favor  or  disfavor  any  particular  insurer 
or  type  of  insurance  product.  Regardless 
of  the  types  of  Insurance  Products  Fund 
shareholders,  a  Fund's  adviser  is  legally 
obligated  to  manage  the  Fund  in 
accordance  with  the  Fund's  investment 
objectives,  policies  and  restrictions  as 
well  as  any  guidelines  established  by 
the  Fund's  board. 

22.  Applicants  submit  that  no  one 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product  or  to  a  Plan.  Each  pool  of 
variable  annuity  and  variable  life 
insurance  contract  owners  is  composed 
of  individuals  of  diverse  financial 
status,  age,  insurance  and  investment 
goals.  A  fund  supporting  even  one  type 
of  insurance  product  must 
acconunodate  these  diverse  factors  in 
order  to  attract  and  retain  purchasers. 
Applicants  submit  that  permitting 
mixed  and  shared  funding  will  provide 
economic  support  for  the  continuation 
of  the  Insurance  Products  Funds.  In 
addition,  mixed  and  shared  funding  also 
will  faciUtate  the  establishment  of 
additional  series  of  Insurance  Products 
Funds  serving  diverse  goals. 

23.  As  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  and  variable  life 
contracts  held  in  the  portfolios  of 
management  investment  compemies. 
Treasury  Regulation  Section  1.817- 
5(f)(3)(iii),  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits,  among 
other  things,  "qualified  pension  or 
retirement  plans"  and  insurance 
company  separate  accounts  to  share  the 
same  underlying  investment  company. 
Therefore,  Applicants  assert  that  neither 


the  Code,  nor  the  Treasury  regulations, 
nor  the  revenue  rulings  thereunder 
present  any  inherent  conflicts  of  interest 
if  the  Qualified  Plans,  variable  annuity 
separate  accounts  and  variable  life 
insiu-ance  separate  accoimts  all  invest  in 
the  same  management  investment  ■ 
company. 

24.  Applicants  do  not  see  any  greater 
potential  for  irreconcilable  material 
conflicts  arising  between  the  interests  of 
Plan  participants  under  the  Qualified 
Plans  and  owners  of  the  Variable  , 
Contracts  issued  by  the  separate 
accounts  of  Participating  Insurance 
Companies  from  possible  future  changes 
in  the  federal  tax  laws  than  that  which 
afready  exists  between  variable  annuity 
contract  owners  and  variable  life 
insurance  contract  owners.  Applicants 
note  that  while  there  are  differences  in 
the  manner  in  which  distributions  are 
taxed  for  variable  annuity  contracts, 
variable  life  insurance  contracts  and 
Plans,  these  differences  do  not  raise  any 
conflicts  of  interest.  When  distributions 
are  to  be  made,  and  a  separate  account 
of  the  Participating  Insurance  Company 
or  Qualified  Plan  is  unable  to  net 
purchase  payments  to  make 
distributions,  the  separate  account  or 
Qualified  Plan  will  redeem  shares  of  the 
Insurance  Products  Funds  at  thefr 
respective  net  asset  values.  The 
Qualified  Plan  then  will  make 
distributions  in  accordance  with  the 
terms  of  the  Plan,  and  the  Participating 
Insurance  Company  will  make 
distributions  in  accordance  with  the 
terms  of  the  Variable  Contract. 

25.  Applicants  submit  that  the  ability 
of  the  Insurance  Products  Funds  to  sell 
their  respective  shares  directly  to 
Qualified  Plans  does  not  create  a 
"senior  security,"  as  such  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  Variable 
Contract  owner  as  opposed  to  a 
participant  under  a  Qualified  Plan. 
"Senior  seciu'ity"  is  defined  under  the 
1940  Act  to  include  "any  stock  of  a  class 
having  priority  over  any  other  class  as 
to  distribution  of  assets  or  payment  of 
dividends."  As  noted  above,  regardless 
of  the  rights  and  benefits  of  participants 
under  the  Qualified  Plans,  or  Variable 
Contract  owners  under  their  Variable 
Contracts,  the  Qualified  Plans  and  the 
separate  accounts  of  Participating 
Insurance  Companies  have  rights  only 
with  respect  to  their  respective  shares  of 
the  Insurance  Products  Funds.  They 
only  can  redeem  such  shares  at  their  net 
asset  value.  No  shareholder  of  any  of  the 
Insurance  Products  Funds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends. 
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26.  Applicants  submit  that  there  are 
no  conflicts  between  the  Variable 
Contract  owners  and  the  Plan 
participants  with  respect  to  state 
insurance  commissioners'  veto  powers 
over  investment  objectives.  Applicants 
note  that  the  basic  premise  of 
shareholder  voting  is  that  not  all 
shareholders  may  agree  with  a 
particular  proposal.  State  insurance 
commissioners  have  been  given  the  veto 
power  to  prevent,  among  other  things, 
insurance  companies  indiscriminately 
redeenung  their  separate  accounts  out  of 
one  fund  and  into  another.  Time- 
consuming,  complex  transactions  must 
be  undertaken  to  accomplish  such 
redemptions  and  transfers.  On  the  other 
hand,  trustees  of  (or  Plan  participants 
in)  Qualified  Plans  can  quickly  redeem 
shares  from  Insurance  Products  Funds 
and  reinvest  in  other  funding  vehicles 
without  the  same  regulatory 
impediments  or,  as  in  the  case  with 
most  Qualified  Plans,  even  hold  cash  or 
other  liquid  assets  pending  suitable 
alternative  investment.  Applicants 
maintain  that  even  if  there  should  arise 
issues  where  the  interests  of  Variable 
Contract  owners  and  the  interests  of 
participants  in  Qualified  Plans  conflict, 
the  issues  can  be  almost  immediately 
resolved  because  the  trustees  of  the 
Plans  can,  on  their  own,  redeem  shares 
out  of  the  Insurance  Products  Funds. 

27.  Applicants  state  that  various 
factors  have  hindered  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  Applicants  submit  that  mixed 
and  shared  funding  should  provide 
several  benefits  to  Variable  Contract 
owners  by  eliminating  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds. 
Participating  Insurance  Companies  will 
benefit  not  only  from  the  investment 
and  administrative  expertise  of  the 
Adviser  and  the  sub-advisers,  but  also 
from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a 
larger  pool  of  assets.  Mixed  and  shared 
fundii^  also  would  permit  a  greater 
amount  of  assets  available  for 
investment  by  the  Insurance  Products 
Funds,  thereby  promoting  economies  of 
scale,  by  permitting  increased  safety 
through  greater  diversification,  and  by 
making  the  addition  of  new  series  more 
feasible.  Applicants  assert  that 
therefore,  making  the  Insurance 
Products  Funds  available  for  mixed  and 
shared  funding  will  encourage  more 
insurance  companies  to  offer  Variable 
Contracts,  and  this  should  result  in 
increased  competition  with  respect  to 
both  Variable  Contract  design  and 
pricing,  which  can  be  expected  to  result 


in  more  product  variation  and  lower 
charges  to  investors.  Applicants  further 
note  that  the  sale  of  shares  of  the 
Insurance  Products  Funds  to  Plans  also 
can  be  expected  to  increase  the  amount 
of  assets  available  for  investment  by  the 
Insurance  Products  Fimds  and  thus 
promote  economies  of  scale  and  greater 
diversification. 

28.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Separate  accoimts  organized  as  unit 
investment  trusts  historically  have  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  do 
not  believe  that  mixed  and  shared 
funding,  and  sales  to  Qualified  Plans, 
will  have  any  adverse  federal  income 
tax  consequences. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1 .  A  majority  of  each  Insurance 
Products  Fund's  Board  of  Trustees  or 
Directors  (each,  a  "Board")  will  consist 
of  persons  who  are  not  "interested 
persons"  thereof,  as  defined  by  Section 
2(a)(19)  of  the  1940  Act  and  the  rules 
thereimder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  Board 
member,  then  the  operation  of  this 
condition  will  be  suspended:  (a)  For  a 
period  of  45  days,  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Insurance  Products  Fund's 
Board  will  monitor  their  respective 
Fimds  for  the  existence  of  any  material 
irreconcilable  conflict  between  and 
among  the  interests  of  the  Variable 
Contract  owners  of  all  separate  accounts 
and  of  Plan  participants  and  Qualified 
Plans  investing  in  the  Insurance 
Products  Funds,  and  determine  what 
action,  if  any,  should  be  taken  in 
response  to  such  conflicts.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 


in  which  the  investments  of  the  funds 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
aimuity  contract  owners,  variable  life 
insurance  contract  owners  or  trustees  of 
the  Plans;  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
Variable  Contract  owners;  or  (g)  if 
applicable,  a  decision  by  a  Qualified 
Plan  to  disregard  the  voting  instructions 
of  Plan  participants. 

3.  Any  Participating  Insurance 
Company  and  any  Qualified  Plan  that 
executes  a  fund  participation  agreement 
upon  becoming  an  owner  of  10%  of 
more  of  the  assets  of  an  Insurance 
Products  Fund  (collectively, 
"Participants")  and  the  Adviser  (or  any 
other  investment  adviser  of  an 
Insurance  Products  Fxmd)  will  report 
any  potential  or  existing  conflicts  to  the 
Board  of  any  relevant  Insurance 
Products  Fimd.  The  Adviser  (or  any 
other  investment  advisers  of  an 
Insurance  Products  Fimd)  and  the 
Participants  will  be  obligated  to  assist 
the  appropriate  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Variable 
Contract  owner  voting  instructions  and, 
if  pass-through  voting  is  applicable,  an 
obligation  by  each  Qualified  Plan  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Plan  participant 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts 
and  to  assist  the  Boards  will  be 
contractual  obligations  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  investing  in  the 
Insurance  Products  Funds  under  their 
respective  agreements  governing 
participation  in  the  Insurance  Products 
Funds,  and  such  agreements  shall 
provide  that  these  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  Variable  Contract  owners 
and,  if  applicable.  Plan  participants. 

4.  If  a  majority  of  an  Insurance 
Products  Fund's  Board  members,  or  a 
majority  of  the  disinterested  Board 
members,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  and  Qualified  Plans,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  Board  members), 
will  take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  material 
irreconcilable  conflict,  including:  (a) 
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Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Insurance  Products  Fund  or 
any  of  its  series  and  reinvesting  such 
assets  in  a  different  investment  medium, 
which  may  include  another  series  of  the 
Insurance  Products  Fund  or  another 
Insurance  Products  Fund;  (b)  in  the  case 
of  Participating  Insurance  Companies, 
submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
Variable  Contract  owners  and,  as 
appropriate,  segregating  the  assets  of  ' 
any  appropriate  group  (i.e.,  variable 
annuity  or  variable  life  insurance 
contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  Variable  Contract 
owners  the  option  of  making  such  a 
change;  (c)  withdrawing  the  assets 
allocable  to  some  or  all  of  the 
participating  Qualified  Plans  fitjm  the 
relevant  Insurance  Products  Fund  and 
reinvesting  those  assets  in  a  different 
investment  medium;  and  (d) 
establishing  a  ne\^  registered 
management  investment  company  or 
managed  separate  accoimt.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insurance 
Company  to  disregard  Variable  Contract 
owner  voting  instructions,  and  this 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
Insurance  Products  Fund,  to  withdraw 
its  separate  account's  investment  in 
such  Fund,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  U  a  material  irreconcilable 
conflict  arises  because  of  a  Qualified 
Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Qualified  Plan  may 
be  required,  at  the  election  of  the 
Insurance  I^oducts  Fimd,  to  withdraw 
its  investment  in  such  Fuiid,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  To  the  extent 
permitted  by  applicable  law,  the 
responsibility  to  take  remedial  action  in 
the  event  of  a  Board  determination  of  a 
material  irreconcilable  conflict  and  to 
bear  the  cost  of  such  remedial  action 
will  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  imder  their  agreements 
governing  participation  in  the  Insurance 
Products  Fimds  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Variable  Contract  owners  and,  as 
applicable.  Plan  participants. 


5.  For  purposes  of  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  applicable  Board  shall  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  an  Insurance  Products  Fund  or  the 
Adviser  (or  any  other  investment 
adviser  of  the  Insurance  Products 
Funds)  be  required  to  establish  a  new 
funding  medium  for  any  Variable 
Contract.  No  Participating  Insurance 
Company  shall  be  required  by  Condition 
4  to  establish  a  new  funding  medium  for 
any  Variable  Contract  if  a  majority  of 
Variable  Contract  owrners  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict,  vote  to  decline 
such  offer.  No  Qualified  Plan  shall  be 
required  by  Condition  4  to  establish  a 
new  funding  medium  for  such  Qualified 
Plan  if:  (a)  A  majority  of  Plan 
participants  materially  and  adversely 
affected  by  the  material  irreconcilable 
conflict  vote  to  decline  such  offer;  or  (b) 
pursuant  to  governing  plan  dociunents 
and  applicable  law,  the  Plan  makes  such 
decision  without  Plan  participant  vote. 

6.  The  Adviser,  all  Participating 
Insurance  Companies  and  the  Qualified 
Plans  will  be  informed  promptly  in 
writing  of  a  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications. 

7.  As  to  contracts  issued  by  separate 
accounts  registered  under  the  Act, 
Participating  Insurance  Companies  will 
provide  pass-through  voting  privileges 
to  all  Variable  Contract  owners  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  Variable 
Contract  owners.  However,  as  to 
Variable  Contracts  issued  by 
unregistered  separate  accoimts,  pass- 
through  voting  privileges  will  be 
extended  to  Variable  Contract  owners  to 
the  extent  granted  by  the  Participating 
Insurance  Company.  Accordingly,  such 
Participating  Insurance  Companies, 
where  applicable,  will  vote  shares  of  the 
Insurance  Products  Fund  held  in  their 
separate  accounts  in  a  manner 
consistent  with  voting  instructions 
timely  received  from  Variable  Contract 
owners.  In  addition,  each  Participating 
Insurance  Company  will  vote  shares  of 
the  Insurance  Products  Fund  held  in  its 
separate  accounts  for  which  it  has  not 
received  timely  voting  instructions  from 
contract  owners,  as  well  as  shares  it 
owns,  in  the  same  proportion  as  those 
shares  for  which  it  has  received  voting 
instructions.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  investing  in  an  Insurance 
Products  Fund  calculates  voting 
privileges  in  a  manner  consistent  with 


all  other  Participating  Insurance 
Companies.  The  obligation  to  vote  an 
Insurance  Products  Fund's  shares  and 
calculate  voting  privileges  in  a  maimer 
consistent  with  all  other  separate 
accounts  investing  in  the  Insurance 
Products  Fund  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  the  agreements 
governing  participation  in  the  Insurance 
Products  Fund.  Each  Plan  will  vote  as 
required  by  applicable  law  and 
governing  Plan  documents. 

8.  As  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  Variable  Contract  owners  whose 
Contracts  are  funded  through  a 
registered  separate  account,  the  Adviser 
(or  any  of  its  affiliates)  will  vote  its 
shares  of  any  Insurance  Products  Fund, 
or  any  series  thereof,  in  the  same 
proportion  as  all  Variable  Contract 
owners  having  voting  rights  with 
respect  to  that  Fund  or  series  thereof; 
provided,  however,  that  the  Adviser  (or 
any  of  its  affiliates)  shall  vote  its  shares 
in  such  other  manner  as  may  be 
required  by  the  Commission  or  its  staff. 

9.  All  reports  of  potential  or  existing 
conflicts  of  interest  received  by  a  Board, 
and  all  Board  action  with  regard  to:  (a) 
Determining  the  existence  of  a  conflict; 
(b)  notifying  the  Adviser,  Participating 
Insurance  Companies,  and  the  Qualified 
Plans  of  a  conflict;  and  (c)  determining 
whether  any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  meetings  of 
the  appropriate  Board  or  other 
appropriate  records.  Such  minutes  or 
other  records  shall  be  made  available  to 
the  Commission  upon  request. 

10.  Each  Insurance  Products  Fund 
will  notify  all  Participating  Insurance 
Companies  and  Qualified  Plans  that 
disclosure  in  separate  account 
prospectuses  or  any  Qualified  Plan 
prospectuses  or  other  plan  disclosure 
documents  regarding  potential  risks  of 
mixed  and  shared  funding  may  be 
appropriate.  Each  Insurance  Products 
Fund  will  disclose  in  its  prospectus 
that:  (a)  Its  shares  may  be  offered  to 
insurance  company  separate  accounts 
that  fund  both  variable  annuity  and 
variable  life  insurance  contracts,  and  to 
Qualified  Plans;  (b)  differences  in  tax 
treatment  or  other  considerations  may 
cause  the  interests  of  various  Variable 
Contract  owners  participating  in  the 
Insurance  Products  Fund  and  the 
interests  of  Qualified  Plans  investing  in 
the  Insurance  Products  Fund  to  conflict; 
and  (c)  the  Board  will  monitor  events  in 
order  to  identify  the  existence  of  any 
material  conflicts  of  interest,  and  to 
determine  what  action,  if  any,  should  be 
taken  in  response  to  any  such  conflict. 
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11.  Each  Insurance  Products  Fund 
will  comply  with  all  provisions  of  the 
1940  Act  requiring  voting  by 
shareholders  (for  these  purposes,  the 
persons  having  a  voting  interest  in  the 
shares  of  the  Insurance  Products  Funds). 
In  particular,  each  such  Insurance 
Products  Fund  either  will  provide  for 
annual  shareholder  meetings  (except 
insofar  as  the  Commission  may  interpret 
Section  16  of  the  1940  Act  not  to  require 
such  meetings)  or  comply  with  Section 
16(c)  of  the  1940  Act  (although  none  of 
the  Insurance  Products  Fimds  shall  be 
one  of  the  trusts  described  in  Section 
16(c)  of  the  1940  Act),  as  well  as  with 
Section  16(a)  of  the  1940  Act  and,  if  and 
when  applicable.  Section  16(b)  of  the 
1940  Act.  Further,  each  Insurance 
Products  Fund  will  act  in  accordance 
with  the  Commission's  interpretation  of 
the  requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  Board 
members  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

12.  If  and  to  the  extent  that  Rules  6e- 

2  or  6e-3(T)  under  the  1940  Act  is 
amended,  or  Rule  6e-3  imder  the  1940 
Act  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act,  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  and 
shared  funding,  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  the  application,  then  the 
Insurance  Products  Funds,  the 
Participating  Insurance  Companies  and 
Qualified  Plans,  as  appropriate,  shall 
take  such  steps  as  may  be  necessary  to 
comply  with  Rule  6e-2  and  Rule  6e- 
3(T),  as  amended,  or  proposed  Rule  6e- 

3  as  adopted,  to  the  extent  such  Rules 
are  applicable. 

13.  The  Adviser  (or  any  other 
investment  adviser  of  an  Insurance 
Products  Fund),  the  Participating 
Insurance  Companies  and  the  Qualified 
Plans,  at  least  annually,  shall  submit  to 
each  Board  such  reports,  materials  or 
data  as  each  Board  may  reasonably 
request  so  that  such  Boards  may  fully 
carry  out  the  obligations  imposed  upon 
them  by  the  conditions  stated  in  the 
application.  Such  reports,  materials  and 
data  shall  be  submitted  more  frequently 
if  deemed  appropriate  by  the  Boards. 
The  obligations  of  the  Adviser  (or  any 
other  investment  adviser  of  an 
Insurance  Products  Fund),  the 
Participating  Insurance  Companies  and 
Qualified  Plans  to  provide  these  reports, 
materials  and  data  upon  reasonable 
request  of  a  Board  shall  be  a  contractual 
obligation  of  the  Adviser  (or  any  other 
investment  adviser  of  an  Insurance 
Products  Fund),  the  Participating 
Insurance  Companies  and  the  Qualified 


Plans  under  the  agreements  governing 
their  participation  in  the  Insurance 
Products  Fimds. 

14.  If  a  Qualified  Plan  or  Plan 
participant  shareholder  should  become 
an  owner  of  10%  or  more  of  the  issued 
and  outstanding  shares  of  an  Insurance 
Products  Fund,  such  Plan  will  execute 
a  participation  agreement  with  such 
Fund,  which  includes  the  conditions  set 
forth  herein  to  the  extent  applicable.  A 
Qualified  Plan  or  Plan  participant  will 
execute  an  application  containing  an 
acknowledgment  of  this  condition  upon 
such  Plan's  initial  purchase  of  the 
shares  of  any  Insiu-ance  Products  Fund. 

Conclusion 

For  the  reasons  summarized  above, 
Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-14715  Filed  6-11-02;  8:45  am] 
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[Release  No.  34-^16032;  File  No.  SR-OPRA- 
2002-02] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  OPRA 
Plan  To  Extend  a  Pilot  To  Permit  Fee- 
Exempt  Access  to  Market  Data 

June  5,  2002. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  31,  2002,  the  Options  Price 
Reporting  Authority  ("OPRA")  2 
submitted  to  the  Securities  and 


'  17  CFR  240.11  Aa3-2. 

^  OPRA  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Act  and  Rule  llAa3-2  thereunder.  See 
Securities  Exchange  Act  Release  No.  17638  (Mar. 
IB.  1981).  The  OPRA  Plan  provides  for  the 
collection  and  dissemination  of  last  sale  and 
quotation  information  on  options  that  are  traded  on 
the  member  exchanges.  The  five  participants  to  the 
OPRA  Plan  that  operate  an  options  market  are  the 
American  Stock  Exchange  LLC,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"),  the  International 
Securities  Exchange  LLC  ("ISE"),  the  Pacific 
Exchange,  Inc.,  and  the  Philadelphia  Stock 
Exchange,  Inc.  The  New  York  Stock  Exchange,  Inc. 
is  a  signatory  to  the  OPRA  Plan,  but  sold  its  options 
business  to  the  CBOE  in  1997.  See  Securities 
Exchange  Act  Release  No.  38542  (April  23,  1997), 
62  FR  23521  (April  30,  1997). 


Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("OPRA  Plan"). 
The  proposed  OPRA  Plan  amendment 
would  extend  the  pilot  period  during 
which  off-floor  market  maker  members 
of  participant  exchanges  will  be 
permitted  to  access  options  market  data 
on  a  fee-exempt  basis  for  an  additional 
two  years,  until  May  31,  2004,  or  such 
later  date  as  OPRA  may  subsequently 
determine.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  OPRA  Plan  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

Section  VII(d){vi)  of  the  OPRA  Plan 
provides  that  during  a  pilot  period,  the 
members  of  a  floor-based  exchange  that 
is  a  party  to  the  OPRA  Plan  who  act  in 
the  capacity  of  brokers  or  dealers  on  the 
party's  trading  floor,  and  their 
counterparts  on  an  electronic  exchange 
that  is  a  party  to  the  OPRA  Plan,  are 
permitted  to  access  options  market 
information  over  the  OPRA  system 
without  thereby  becoming  liable  to  pay 
OPRA's  subscriber  fees.  In  addition, 
Section  VII(d)(vi)  of  the  OPRA  Plan 
provides  that  the  pilot  period  will  end 
"jon  May  31,  2002,  or  on  such  later  date 
as  OPRA  may  determine."  The  purpose 
of  the  proposed  amendment  is  to  reflect 
the  determination  by  OPRA  to  extend 
the  expiration  of  the  pilot  period 
provided  for  in  Section  VII(d)(vi)  of  the 
OPRA  Plan  for  an  additional  two  years, 
until  May  31,  2004,  or  such  later  date 
as  OPRA  may  subsequently  determine. 

This  temporary  exemption  from 
subscriber  fees  was  added  to  the  OPRA 
Plan  two  years  ago,  when  ISE  was  about 
to  begin  trading  options  in  an  entirely 
electronic  market.^  The  purpose  of  the 
exemption  was  to  provide  equal 
treatment  for  that  exchange  and  its 
specialists  and  market-makers  (and  the 
off-floor  specialists  and  market  makers 
of  any  other  electronic  exchange  or 
facility  that  may  in  the  future  be 
operated  by  an  OPRA  participant)  so 
long  as  the  floor-based  counterparts  of 
such  members  of  electronic  exchanges 
or  facilities  are  not  subject  to  subscriber 
fees.  At  the  time  the  temporary  fee 
exemption  was  adopted,  OPRA  had  not 
decided  on  a  permanent  basis  whether 
it  would  continue  to  exempt  floor-based 
and  off-floor  specialists  and  market 
makers  from  OPRA  fees,  or  whether  it 


^  See  Securities  Exchange  Act  Release  No.  43109 
(August  2,  2000),  65  FR  48769  (August  9,  2000). 
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would  make  all  such  persons  subject  to 
OPRA  fees. 

OPRA  still  has  not  made  a  final 
decision  concerning  the  permanent 
application  of  subscriber  fees  to  floor- 
based  members  of  participants  or  to 
their  coimterparts  on  electronic 
exchanges  or  facilities.  Accordingly,  in 
order  to  continue  to  provide  equal 
treatment  to  floor-based  and  electronic 
options  markets  and  their  members, 
OPRA  has  determined  to  continue  this 
temporary  exemption  from  OPRA  fees 
for  an  additional  two  years,  expiring  on 
May  31,  2004,  or  on  such  later  date  as 
OPRA  may  subsequently  determine.  The 
effect  of  this  is  also  to  extend  for  an 
additional  two  years  the  fee  exemption 
applicable  to  parties  to  the  OPRA  Plan 
that  is  provided  for  in  Section  V(f)  of  the 
OPRA  Plan,  because  that  exemption 
applies  by  its  terms  for  the  duration  of 
the  pilot  period  described  in  Section 
Vn(d)(vi)  of  the  OPRA  Plan.  The 
determination  by  OPRA  reflected  in  this 
filing  makes  no  change  to  any  of  the 
terms  of  these  fee  exemptions;  it  only 
extends  the  pilot  period  during  which 
they  apply. 

n.  Implementation  of  the  OPRA  Plan 
Amendment 

Pursuant  to  paragraph  (c)(3)(i)  of  Rule 
llAa3-2,'»  OPRA  designates  this 
amendment  as  establishing  or  changing 
a  fee  or  other  charge  collected  bn  behalf 
of  all  of  the  OPRA  participants  in 
connection  with  access  to  or  use  of 
OPRA  facilities,  thereby  qualifying  for 
effectiveness  upon  filing.  The 
Commission  may  summarily  abrogate 
the  amendment  within  sixty  days  of  its 
filing  and  require  refiling  and  approval 
of  the  amendinent  by  Commission  order 
pursuant  to  Rule  llAa3-2(c)(2),5  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest;  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets;  to  remove 
impediments  to,  and  perfect  the 
mechanisms  of,  a  national  market 
system;  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  OPRA 
Plan  amendment  is  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,,  Washington,  DC  20549- 


0609,  Copies  of  the  submission,  all 
subsequent  amendments,  and  all  written 
statements  with  respect  to  the  proposed 
OPRA  Plan  amendment  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  OPRA  Plan  amendment 
between  the  Commission  and  any 
person,  other  than  those  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U,S,C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  also  will  be 
available  at  the  principal  offices  of 
OPRA,  All  submissions  should  refer  to 
File  No.  SR-OPRA-2002-02  and  should 
be  submitted  by  July  3,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H,  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-14776  Filed  &-11-02;  8:45  am] 
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[Release  No.  34-46036;  File  No.  SR-Amex- 
2002-21] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendments  Nos.  1, 2, 3  and  4  Thereto 
by  the  American  Stock  Exchange  LLC 
Antendlng  Exchange  Rule  175(c)  to 
Permit  LimKed  Side-by-Side  Trading 
and  integrated  Market  Making 

Junes.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  18, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  io  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange,  The 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  March  22, 
2002,3  The  Exchange  filed  Amendment 


« 17  CFR  240.11Aa3-2(c)(3)(i). 
» 1 7  CFR  240. 1 1  Aa3-2(c)(2). 


» 1 7  CFR  200.30-3(a)(29). 

'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'On  March  22,  2002,  the  Exchange  filed  a  Form 
19b-4,  which  replaced  the  original  filing  in  its 
entirety  ("Amendment  No.  1").  In  Amendment  No. 
1,  the  Exchange  made  certain  clarifications  to  the 
rule  text.  In  particular,  the  Exchange  removed  the 
language  "on  another  exchange"  from  the  proposed 
rule  text  of  Amex  Rule  175(c)  to  clarify  that  a 
specialist  registered  in  a  stock  admitted  to  dealings 
on  an  unlistejl  basis  may  act  as  a  specialist. 
Registered  Options  Trader  ("ROT"),  or  registered 
market  maker  on  the  Amex  as  well  as  on  another 
exchange. 


No.  2  to  the  proposed  rule  change  on 
March  27,  2002, ■•  The  Exchange  filed 
Amendment  No.  3  to  the  proposed  rule 
change  on  April  5,  2002.5  jhe  Exchange 
filed  Amendment  No.  4  to  theproposed 
rule  change  on  June  3,  2002.^  The 
Commission  is  publishing  this  notice,  as 
amended,  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rules  174, 175, 193,  900.  and 
958  to  (1)  permit  affiliates  of  Amex 
specialists  in  securities  admitted  to 
dealings  on  an  unlisted  basis  to  be  a 
specialist,  ROT  or  other  registered 
market  maker  in  the  related  options 
provided  there  are  Exchange-approved 
information  barriers  between  the  stock 
specialist  and  the  options  specialist, 
ROT  or  other  registered  options  market 
maker  pursuant  to  Exchange  Rule  193 
and  (2)  provide  that  specified  ETFs  ot 
TIRs  and  their  related  options  may  be 
traded  by  the  same  specialist,  specialist 
firm,  and  the  approved  persons  of  such 
specialist  or  specialist  firm  without 


<On  March  27,  2002,  the  Exchange  filed  an 
amended  Form  19b-4  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  Exchange  deleted  paragraph 
(1)  to  the  "Guidelines  for  Specialists'  Specialt>' 
Stock  Options  Transactions  Pursuant  to  Rule  175," 
because  it  is  redundant  with  Amex  Rule  17S(c).  In 
addition,  the  Exchange  corrected  a  typographical 
error  in  the  proposed  rule  text,  and  amended  its 
statutory  basis  for  the  proposed  rule  change. 

^On  April  5,  2002,  the  Exchange  filed  a  third 
amended  Form  19b— 4  ("Amendment  No.  3").  In 
Amendment  No.  3,  the  Exchange  proposed  to 
amend  Exchange  Rule  193  to  clarif>'  that,  if  an 
exemption  is  available  under  proposed  Exchange 
Rule  175(c):  (1)  A  person  associated  with  an  Amex 
options  specialist  may  act  as  a  Registered  Equity 
Trader  or  Registered  Equity  Market  Maker  in  the 
underlying  stock,  and  (2)  a  person  associated  with 
an  Amex  stock  specialist  may  act  as  a  ROT  in  the 
related  stock. 

"On  )une  3.  2002.  the  Exchange  filed  a  fourth 
amended  Form  19b-4  ("Amendment  No.  4").  In 
Amendment  No.  4.  the  Exchange  amended  the 
proposed  rule  change  to  specify  that  Exchange- 
Traded  Fund  Shares  ("ETFs")  and  Trust  Issued 
Receipts  ("TIRs")  and  their  related  options  may  be 
traded  by  the  same  specialist,  specialist  firm,  and 
the  approved  persons  of  such  specialist  or  specialist 
firm  without  information  or  physical  barriers. 
Accordingly,  Amendment  No.  4  proposes  to  permit 
integrated  market'making  and  side-by-side  trading 
in  specified  ETFs.  TIRs,  and  their  related  options. 
In  Amendment  No.  4  the  Exchange  also  proposed 
to  permit  ETF/TIR  specialists  and  their  approved 
persons  to  trade  the  overlying  options  without 
reference  to  the  requirements  of  Amex  Rule  175(b) 
or  the  Guidelines  to  Amex  Rule  175.  The  Exchange 
also  proposed  to  amend  Amex  Rule  174  to  require 
specialists  registered  in  a  stock  and  overlying 
option  to  disclose  on  request  to  all  participants  in 
the  stock  or  options  trading  crowd  information 
regarding  limit  orders  in  either  the  stock  or  options 
limit  order  book.  The  Exchange  also  proposed  to 
amend  Amex  Rules  900  and  958  to  permit  side-by- 
side  trading  and  integrated  market  making  of  ETFs 
and  TIRs  and  their  related  options. 
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informaiton  or  physical  barriers  or  or 
other  restrictions. 

The  text  of  the  proposed  nile  change 
appears  below.  New  text  is  in  italics; 
deletions  are  in  [brackets]. 

Disclosures  by  Specialists 

Rule  174.  (a)  No  change, 
(h)  No  change. 

(c)  No  change. 

(d)  No  change. 

(e)  A  stock  specialist  or  specialist 
member  organization  that  is  also 
registered  as  the  option  specialist  in  the 
overlying  option  in  a  side-by-side 
trading  environment  is  required  to 
disclose  on  request  to  all  participants  in 
the  option  or  stock  trading  crowds 
information  about  aggregate  buying  and 
selling  interest  at  different  price  points 
represented  by  limit  orders  on  the 
option  or  stock  books. 

Conunentary 

.01  No  change. 
.02  No  change. 

Specialist  Prohibitions 

Rule  1 75.  (a)  No  specialist  or  his 
member  organization,  or  any  member, 
limited  partner,  officer,  employee  or 
approved  person  thereof  shall,  directly 
or  indirectly: 

(1)  Acquire,  hold  or  grant  an  interest 
in  any  option  to  piuchase  or  sell  or  to 
receive  or  deliver  shares  of  a  stock  in 
which  such  specialist  is  registered, 
except  as  provided  in  this  Rule;  or 

(2)  Acquire  or  hold  any  interest  or 
participation  in  any  joint-accoimt  for 
buying  or  selling  on  the  Exchange,  or 
throu^  ITS  or  any  other  application  of 
the  System,  any  security  in  which  such 
specialist  is  registered,  except  a  joint- 
account  with  a  partner  of  such  specialist 
or  a  regular  member  or  regular  member 
organization  of  the  Exchange,  which 
joint-account  has  been  reported  to  the 
Exchange  piu'suant  to  Rule  360  and  not 
disapproved;  or 

(3)  Acquire  or  hold  any  interest  or 
participation  in  any  finder's  fee  payable 
in  cash,  stock,  br  otherwise,  which 
finder's  fee  is  paid  or  to  be  paid  by  any 
person  in  connection  with  a  transaction 
effected  or  to  be  effected  by  or  with  the 
issuer,  or  in  any  seciihty  of  the  issuer, 
of  the  stock  in  which  such  specialist  is 
registered. 

(b)  With  respect  to  the  stock  position 
in  a  specialist's  account,  any  specialist 
or  member  organization  having  an 
interest  in  such  account  may  hold, 
acquire  or  grant  an  interest  in  listed 
options  to  purchase  or  sell  or  to  receive 
or  deliver  shares  of  such  stock  only 
where  appropriate  to. permit  such 
specialist  to  offset  the  risk  of  making  a 
market  in  the  underlying  specialty 


stock.  No  specialist  or  member 
organization  having  an  interest  in  the 
specialist's  account  shall  establish  or 
maintain  any  listed  option  position 
which  is  (i)  excessive  in  terms  of  the 
specialist's  existing  position  in  the 
underlying  specialty  stock  or  (ii) 
excessive  in  terms  of  a  reasonable 
estimate  of  potential  loss  that  might  be 
inciured  in  relation  to  any  such  equity 
position.  Any  options  transactions 
effected  pursuant  to  this  Paragraph  (b) 
shall  be  made  in  accordance  with  the 
"Guidelines  for  Specialists'  Specialty 
Stock  Options  Transactions  Pursuant  to 
Rule  175"  as  promulgated  by  the 
Exchange  and  as  may  be  amended  ft-om 
time  to  time.  Any  opening  transaction 
that  does  not  conform  to  the 
requirements  specified  in  such 
"Guidelines,"  and  any  failiure  to  take 
required  action  to  liquidate  any  option 
position  within  the  time  periods 
specified  in  such  Guidelines,"  shall  be 
deemed  to  be  a  violation  of  this  Rule 
175.  Notwithstanding  the  fact  that  a 
specialist's  options  transactions  may  be 
in  conformity  with  the  "Guidelines," 
such  specialist  shall  nonetheless  be 
deemed  to  be  in  violation  of  Rule  175 
if  he  has  engaged  in  such  options 
transactions  for  manipulative  or  other 
purposes  not  related  to  offsetting  the 
risk  of  making  a  market  in  the 
imderlying  specialty  stock. 

A  member,  approved  person  in  the 
member  organization  of  a  specialist  and 
any  limited  partner,  officer  or  employee 
thereof  who  has  a  position  in  any 
specialty  stock  of  such  specialist  in  any 
account  (other  than  the  specialist's 
account)  may  grant  or  hold  an  interest 
in  listed  options  to  purchase  or  sell  or 
to  receive  or  deliver  shares  of  such 
specialty  stock  but  only  to  the  extent 
and  in  the  manner,  that  both  as  to 
acquisitions  and  liquidations,  the 
"Guidelines  for  Specialists"  Specialty 
Stock  Options  Transactions  Pursuant  to 
Rule  175,"  as  promulgated  by  the 
Exchange  and  as  may  be  amended  fi'om 
time  to  time,  would  permit  any  such 
stock  position,  were  it  in  a  specialist's 
account,  to  be  offset  by  such  listed 
options  by  the  interested  persons  in 
such  account. 

For  purposes  of  this  Paragraph  (b),  the 
term  "listed  option"  shall  mean  an 
option  issued  by  the  Options  Clearing 
Corporation  or  Trans  Canada  Options 
Inc.,  and  the  term  "specialist's  accoimt" 
shall  mean  the  accoimt  (whether  the 
individual  account  of  the  specialist,  the 
accoimt  of  his  member  organization  or 
a  joint-account  as  permitted  by  Rule 
360)  in  which  the  ordinary  trading 
business  of  the  specialist  is  conducted. 

(c)  No  specialist  or  his  member 
organization  or  any  member,  limited 


partner,  officer,  or  approved  person 
thereof  shall  act  as  an  options  specialist 
or  function  in  any  capacity  involving 
marketmaking  responsibilities  in  any 
option  as  to  which  the  underlying 
security  is  a  stock  in  which  the 
specialist  is  registered  as  such. 
Notwithstanding  the  foregoing: 

(1)  A  specialist  member  organization 
or  an  approved  person  of  a  specialist 
registered  in  a  stock  admitted  to 
dealings  on  an  unlisted  basis  may  act  as 
a  specialist,  Registered  Options  Trader 
or  other  registered  market  maker  in  the 
related  option  provided  that  such 
persons  have  established  and  obtained 
Exchange  approval  for  procedures 
restricting  the  flow  of  material,  non- 
public corporate  or  market  information 
between  them  pursuant  to  Exchange 
Rule  193,  and 

(2)  A  specialist,  specialist  member 
organization  or  approved  person  of  a 
specialist  or  specialist  member 
organization  registered  in  an  Exchange- 
Traded  Fund  Share  or  Trust  Issued 
Receipt  that  meets  the  criteria  set  forth 
in  Commentary  .03(a)  to  Amex  Rule 
1000  or  Commentary  .02(a)  to  Amex 
Rule  lOOOA  may  act  as  a  specialist. 
Registered  Options  Trader  or  other 
registered  market  maker  in  the  related 
option  without  implementing 
procedures  to  restrict  the  flow  of 
information  between  them  and  without 
any  physical  separation  between  the 
underlying  Exchange-Traded  Fund 
Share  or  Trust  Issued  Receipt  and  the 
related  option.  In  addition,  paragraph 
(b)  of  this  Rule  and  the  Guidelines  to 
this  Rule  are  inapplicable  to  a  specialist 
or  specialist  member  organization 
registered  in  an  Exchange-Traded  Fund 
Share  or  Trust  Issued  Receipt  that  meets 
the  criteria  set  forth  in  Commentary 
.03(a)  to  Amex  Rule  1000  or 
Commentary  .02(a)  to  Amex  Rule  lOOOA 
and  the  approved  persons  of  such 
specialist  or  specialist  member 
organization.^ 

Guidelines  for  Specialists'  Specialty 
Stock  Option  Transactions  Pursuant  to 
Rule  175 

(a)  through  (k)  No  change. 

(1)  Rescinded.  [Specialist  Shall  Not  Be 
Options  Market  Maker 

No  equity  specialist,  his  member 
organization,  other  member,  approved 
person  in  such  member  organization  or 
limited  partner,  officer  or  employee 


^  The  Commission,  with  the  consent  of  the 
Exchange,  changed  "Exchange  Traded"  to 
"Exchange-Traded"  in  the  proposed  rule  text. 
Telephone  conversation  between  William  Floyd- 
lones,  Assistant  General  Counsel,  Amex,  and 
Christopher  Solgan,  Law  Clerk,  Division  of  Market 
Regulation  ("Division"),  Commission,  on  |une  5, 
2002. 
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thereof  shall  act  as  an  options  market 
maker  or  options  specialist,  or  function 
in  any  capacity  involving  market 
making  responsibilities,  in  any  option  as 
to  which  the  underlying  security  is  a 
stock  in  which  the  specialist  is 
registered  as  such.] 

Affiliated  Persons  of  Specialists 

Rule  193.  (a)  through  (c)  No  change. 
*  *  *  Commentary 

Guidelines  for  Exemptive  Relief  Under 
Rule  193  for  Approved  Persons  or 
Member  Organizations  Affiliated  With 
a  Specialist  Member  Organization 

(a)  &  (b)  No  change. 

(c)  An  affiliated  upstairs  firm  seeking 
the  Rule  193  exemption  shall  submit  to 
the  Exchange  a  written  statement  which 
shall  set  forth: 

(i)  through  (vii)  No  change. 

(viii)  Except  as  provided  in  Rule 
t75(c),  that  no  individual  associated 
with  it  may  trade  as  a  Registered  Trader, 
Registered  Equity  Market  Maker,  or  a 
Registered  Options  Trader  in  any  stock 
or  option  in  which  the  associated 
specialist  organization  specializes. 

(d)  through  (f)  No  change. 

Applicability,  Definitions  and 
References 

Rule  900.  (a)  No  change. 

(b)  Definitions — The  following  terms 
;  is  used  in  the  Rules  of  this  Chapter 
shall,  unless  the  context  otherwise 
indicates,  have  the  meanings  herein 
specified: 

(1)  through  (37)  No  change. 

(38)  Paired  Security— The  term 
'Paired  Security"  means  a  security 
'  vhich  is  the  subject  of  securities  trading 
I  >n  the  Exchange  and  Exchange  option 
trading,  provided,  however,  that  the 
term  "Paired  Security"  shall  not  mean 
an  Exchange-Traded  Fund  Share  or 
Trust  Issued  Receipt  which  is  the  subject 
of  securities  trading  on  the  Exchange 
and  Exchange  option  trading  if  the 
Exchange-Traded  Fund  Share  or  Trust 
Issued  Receipt  meet  the  criteria  set  forth 
in  Commentary  .03(a)  to  Amex  Rule 
1000  or  Commentary  .02(a)  to  Amex 
Mule  lOOOA. 
1 1  (39)  through  end.  No  change. 

Options  Transactions  of  Registered 
Traders 

Rule  958.  No  Registered  Trader  shall 
initiate  an  Exchange  options  transaction 
on  the  Floor  for  any  account  in  which 
he  has  an  interest  except  in  accordance 
with  the  following  provisions: 

(a)  through  (d).  No  change. 

(e)  No  equity  specialist,  odd-lot  dealer 
<  tr  NASDAQ  market  maker  may  act  as  a 
registered  trader  in  a  class  of  stock 
options  on  a  stock  in  which  he  is 


registered  in  the  primary  market 
therefor,  provided,  however,  that  an 
equity  specialist  may  act  as  a  registered 
trader  in  a  class  of  stock  options  on  an 
Exchange-Traded  Fund  Share  or  a  Trust 
Issued  Receipt  in  which  he  is  registered 
in  the  primary  market  therefor  if  the 
Exchange-Traded  Fund  Share  or  Trust 
Issued  Receipt  meets  the  criteria  set 
forth  in  Commentary  .03(a)  to  Amex 
Rule  1000  or  Commentary  .02(a)  to 
Amex  Rule  1000 A. 

(f)  through  end.  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A. Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  filed  this  proposed  rule 
change  in  connection  with  its  proposal 
to  trade  Nasdaq  securities  on  an 
unlisted  basis."  This  proposed  rule 
change  would  permit  affiliated  entities 
to  act  as  a  specialist  in  a  Nasdaq 
security  traded  on  the  Amex  and  as  a 
specialist,  ROT  or  a  registered  market 
maker  in  options  on  that  Nasdaq 
security,  provided  (1)  there  are 
Exchange-approved  information  barriers 
between  the  affiliated  stock  and  options 
operations,  and  (2)  the  specialist  posts 
for  the  stock  and  options  are  physically 
separated  so  that  side-by-side  trading  ° 
is  not  possible. 

Exchange  rules  impose  certain 
restrictions  on  the  approved  persons'" 


"  See  Securities  Exchange  Act  Release  Nos.  4536S 
(January  30,  2002),  67  FR  5626  (February  6, 
2002)(proposing  to  admit  trading  on  the  Amex  of 
Nasdaq  National  Market  Securities  pursuant  to 
unlisted  trading  privileges);  and  45698  (April  5, 
2002).  67  FR  10851  (April  12.  2002)(approving 
Amex  Rule  28,  which  establishes  allocation 
procedures  for  securities  admitted  to  dealing  on  an 
unlisted  trading  privilege  basis). 

"  "Side-by-side  trading"  refers  to  the  trading  of 
options  and  the  underlying  stocks  at  the  same 
location,  though  not  necessarily  by  the  same 
specialist. 

■°The  Exchange  defines  an  "approved  person"  as 
an  individual  or  corporation,  partnership  or  other 


and  other  persons  that  are  affiliated 

with  a  specialist  or  specialist  unit 

(collectively  "specialist  affiliates"). 

Among  these  rules.  Amex  Rule  175(c) 

prohibits  specialist  affiliates  of  an  Amex 

equity  specialist  fi'om  acting  as  an 

options  specialist  or  functioning  in  any 

capacity  involving  market  making 

responsibilities  in  any  option  as  to 

which  the  underlying  security  is  a  stock 

in  which  the  specialist  is  registered  as 

such.  The  Exchange  notes  that  the  New 

York  Stock  Exchange,  Inc.  ("NYSE")  has 

a  similar  rule."  Both  the  Amex  and 

NYSE  rules  were  adopted  in  connection 

with  applications  by  the  respective 

exchanges  to  list  options  on  their  listed 
equities. '2  _ 

The  Amex  recenUy  filed  proposed 
rule  changes  with  the  Commission  to 
trade  Nasdaq  securities  on  an  unlisted 
basis."  Additionally,  on  September  6. 
2001,  the  Exchange  filed  with  the 
Commission  a  proposed  rule  change 
that  would  allow  the  trading,  on  a  pilot 
program  basis,  of  specified  Nasdaq 
stocks,  ETFs  and  TlRs  and  their  related 
options  at  the  same  location  on  the 
Amex  trading  floor  and  by  the  same 
specialist  units  and  registered  traders.'* 

On  February  15,  2002,  the 
Commission  approved  an  NYSE 
proposed  rule  change,  which  amended 
NYSE  Rule  105  Guideline  (1),  to  permit 
approved  persons  of  NYSE  specialists  to 
act  as  a  specialist  or  primary  market 
maker  with  respect  to  options  on 
specialty  stocks  provided  there  were 
NYSE-approved  internal  controls  and 
information  barriers  in  place  pursuant 
to  NYSE  Rule  98.i5  In  light  of  the 
Commission's  recent  approval  of  the 
NYSE's  filing  and  the  proximity  of  the 
expected  commencement  date  of  trading 
in  Nasdaq  stocks  on  the  Exchange,  the 
Amex  proposes  to  amend  Exchange 


entity  which  controls  a  member  or  member 
organization,  or  which  is  engaged  in  the  securities 
business  and  is  under  common  control  with,  or 
controlled  by.  a  member  or  member  organization  or 
which  is  the  owner  of  a  membership  held  subject 
to  a  special  transfer  agreement.  See  Article  I, 
Section  3(g)  of  the  Exchange  Constitution.  The  term 
"control"  is  defined  in  Exchange  Definitional  Rule 
13. 

> '  See  NYSE  Rule  105,  Guideline  (I).  But  see 
Securities  Exchange  Act  Release  No.  45454 
(February  15.  2002).  67  FR  8567  (February  25,  2002) 
(order  approving  amendments  to  NYSE  Rule  105 
Guideline  (1)). 

"  See  Securities  Exchange  Act  Release  No.  21759 
(February  14. 1985),  50  FR  7250  (February  21, 
1985)(approving  SR-NYSE-«4-3  and  SR-NYSE- 
84-10);  Securities  Exchange  Act  Release  No.  26147 
(October  3.  1988).  53  FR  39556  (October  7, 
1988){approving  SR-Amex-88-16). 

"See  supra  note  8. 

'<  See  SR-Amex-2001-75  ("Proposed  Integrated 
Market  Making  Pilot").  The  Exchange  states  thai 
this  current  filing  neither  amends  nor  withdraws 
Amex-2001-75. 

^^See supra  note  11. 
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Rule  175  to  permit  Amex  specialists  in 
stocks  admitted  to  dealings  on  an 
unlisted  basis  to  act  as  options 
specialists,  ROTs  and  registered  market 
makers  with  respect  to  the  related 
options  provided  there  are  Exchange- 
approved  procedures  restricting  the 
flow  of  material,  non-public  corporate 
or  market  information  pursuant  to  Amex 
Rule  193.  The  Amex  proposes  to 
implement  the  proposed  rule  change  on 
an  interim  basis  while  the  Commission 
considers  the  Exchange's  Proposed 
Integrated  Market  Malting  Pilot.  i« 

The  Exchange  also  proposes  to  amend 
Exchange  Rules  174.  175,  900.  and  958 
to  allow  integrated  market  making  ^^ 
and  side-by-side  trading  of  certain  ETFs 
and  TIRs  that  meet  the  criteria  set  forth 
in  Commentary  .03(a)  to  Amex  Rule 
1000  and  Commentary  .02(a)  to  Amex 
Rule  1000A.18  In  connection  with  this 
proposal,  the  Exchange  proposes  to 
amend  Amex  Rule  1 74  to  require  an 
ETF  or  TIR  specialist  that  is  also  the 
specialist  in  the  related  option  in  a  side- 
by-side  environment  to  disclose  on 
request  to  participants  in  the  ETF,  TIR, 
and  option  trading  crowds  information 
about  aggregate  buying  and  selling 
interest  at  different  price  points 
represented  by  limit  orders  on  the  ETF, 
TK  or  option  limit  order  books.  The 
Exchange  also  proposes  to  amend  Amex 
Rule  175  to  provide  that  specified  ETF 
and  TIR  specialists,  their  member 
organizations,  and  their  approved 
persons  may  trade  the  related  options 
without  reference  to  the  limitations  of 
Amex  Rule  175(b)  and  the  Guidelines  to 
Amex  Rule  175.  The  Exchange  believes 
that  options  specialists  could  not 
function  as  specialists  in  an  integrated 
market  making  environment  if  they 
were  held  to  the  requirements  of  Amex 
Rule  175(b)  and  the  Guidelines  to  Amex 
Rule  175  that  narrowly  circumscribe 


'•See  supra  note  14. 

■'"Integrated  market  making"  refers  to  the 
trading  of  options  and  their  underlying  securities  by 
the  same  specialist  and/or  specialist  firm. 

"The  criteria  set  forth  in  Commentary  .03(a)  to 
Amex  Rule  1000  and  Commentary  .02(a)  to  Amex 
Rule  lOOOA  is  as  follows: 

•  Component  securities  that  in  the  aggregate 
account  for  at  least  90%  of  the  weight  of  the 
porifolio  must  have  a  minimum  market  value  of  at 
least  S75  million. 

•  The  component  securities  representing  90%  of 
the  weight  of  the  portfolio  each  have  a  minimum 
monthly  trading  volume  during  each  of  the  last  six 
months  of  at  least  250.000  shares. 

•  The  most  heavily  weighted  component  security 
cannot  exceed  25%  of  the  weight  of  the  portfolio 
and  the  five  most  heavily  weighted  component 
securities  cannot  exceed  65%  of  the  weight  of  the 
porifolio. 

•  The  underlying  porifolio  must  include  a 
minimum  of  13  securities. 

•  All  securities  in  the  porifolio  roust  be  listed  on 
a  national  securities  exchange  or  the  Nasdaq  Stock 
Market. 


when  an  equity  specialist  may  trade  the 
related  option.  The  Exchange  also 
believes  that  there  is  no  regulatory 
purpose  to  limiting  the  options 
transactions  of  the  approved  persons  of 
an  ETF  or  TIR  specialist  to  the  standards 
imposed  by  Amex  Rule  175(b)  and  the 
Guidelines  to  Amex  Rule  175  if  trading 
is  permitted  in  ETFs,  TIRs  and  their 
related  options  on  a  fully  integrated  and 
side-by-side  basis. 

The  Exchange  also  proposes  to  amend 
the  definition  of  "Paired  Security"  in 
Amex  Rule  QOato  provide  that  ETFs 
and  TIRs  that  meet  the  criteria  of 
Commentary  .03(a)  to  Amex  Rule  1000 
and  Commentary  .02(a)  to  Amex  Rule 
lOOOA  may  trade  side-by-side. 

Amex  Rule  193,  like  NYSE  Rule  98, 
provides  an  exemption  to  various 
restrictions  applicable  to  specialist 
affiliates  provided  the  specialist  and  its 
affiliates  establish  procedures  to  prevent 
the  passage  of  material,  non-public 
corporate  or  market  information 
between  them.  The  Commission 
approved  the  rules  in  one  order, '^  and, 
according  to  the  Amex,  the  Amex  and 
NYSE  rules  were  intended  to  facilitate 
the  entry  of  large,  well-capitalized  firms 
into  the  specialist  business  on  primary 
exchange  markets.^" 

Amex  Rule  193  requires  firms  to 
establish  information  barriers  and 
internal  controls  to  prevent  and/or 
detect  the  passage  of  material,  non- 
public corporate  or  market  information 
between  the  specialist  and  its  affiliates. 
The  Exchange  states  that  its  surveillance 
staff  routinely  reviews  trading  by 
specialists  and  specialist  affiliates  that 
have  approved  Amex  Rule  193 
procedures  to  detect  possible  breaches 
of  the  internal  information  barriers,  and 
its  examinations  staff  annually  conducts 
on-site  oversight  reviews  of  firms  with 
Amex  Rule  193  exemptions  to  ensxire 
the  adequacy  of  the  firms'  procedures. 

The  Exchange  states  that  Nasdaq 
stocks  and  their  related  options  would 
be  traded  in  areas  of  the  Exchange  Floor 
that  are  separated  from  each  other.  2'  As 
previously  noted,  the  Amex  ciurently 
has  a  filing  pending  with  the 
Commission  that  would  allow  side-by- 
side  trading  and  integrated  market 
making  of  seciuities  admitted  to  trading 
on  an  unlisted  basis  and  their  related 


■•Securities  Exchange  Act  Release  No.  23786 
(November  3.  1986).  51  FR  41183  (November  13, 
1986)  (approving  SR-Amex-85-01  and  SR-NYSE- 
85-25). 

2°  The  Exchange  notes  that  it  would  not  be  the 
primary  market  for  securities  admitted  to  dealings 
on  an  unlisted  basis. 

2'  See  Amex  Rules  90O(b)(38).  (40)  and  (41).  See 
also  Amex  Rule  958(0.  which  prohibits  an  ROT 
from  executing  a  trade  in  an  option  if  he  or  she  has 
been  in  the  "Designated  Stock  Area"  for  the  related 
option  within  the  previous  60  minutes. 


options. 22  Currently,  the  following  areas 
are  considered  separate  for  purposes  of 
stocks  and  the  related  options:  (1)  The 
Red  Room,  (2)  the  Main  Trading  Floor, 
(3)  the  Mezzanine  trading  level  which  is 
located  above  the  Main  Trading  Floor 
(except  that  options  on  Amex-listed 
stocks  may  not  trade  on  that  part  of  the 
Mezzanine  that  is  visible  from  the  Main 
Trading  Floor),^^  and  (4)  the  back  row 
of  the  west  side  of  the  Exchange's  Main 
Trading  Floor.  ^^  The  Exchange  notes 
that  it  has  filed  proposals  with  the 
Commission  to  expand  the  areas  where 
Paired  Securities  may  trade.^s 

2.  Statutory  Basis 

The  Exchange  believes  the  basis  for 
the  proposed  rule  change,  as  amended, 
is  the  requirement  under  section  6(b)(5) 
of  the  Act  28  that  an  exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 


"  See  Proposed  Integrated  Market  Making  Pilot, 
note  supra. 

25  The  Exchange  clarified  that  options  on  Amex- 
listed  stocks  may  not  trade  on  that  pari  of  the 
Mezzanine  that  is  visible  from  the  Main  Trading 
Floor.  Telephone  conversation  between  William 
Floyd-)ones,  Assistant  General  Counsel.  Amex,  and 
Christopher  Solgan,  Law  Clerk,  Division,  on  |une  5, 
2002. 

^*  See  Securities  Exchange  Act  Release  No.  39631 
(February  9, 1998),  63  FR  8229  (February  18, 1998) 
(approving  SR-Amex-97-37). 

25  See  File  Nos.  SR-Amex-2002-37  and  SR- 
Amex-2002-38. 

26 15  U.S.C.  78Hb)(5). 
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A.  By  order  approve  such  proposed 
r^le  change;  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

IV.  Solicitation  of  Comments 

i  Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act,  Persons  making  wnritten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2 002-21  and  should  be 
submitted  by  July  3,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,^' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  02-14778  Filed  6-11-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
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[Release  No.  34-46042;  File  No.  SR-NASO- 
2002-74] 

Self'Reguiatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Amendment  to  Correct 
Research  Analyst  Rule  language 

June  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  5, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 


through  its  wholly-owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASDR"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASDR.  The 
proposed  rule  change  is  effective  upon 
filing  pursuant  to  section  19(b)(3)(A) »  of 
the  Act  and  paragraph  (f)(6)  of  Rule 
19b-4  thereunder,''  in  that  the  proposed 
rule  change  (1)  does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  until 
more  than  30  days  from  the  date  on 
which  it  was  filed.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  is  amending  NASD  Rule  2711 
to  correct  certain  language  that  was 
inadvertently  included  in  NASD  Rule 
2711  when  it  was  submitted  for 
Commission  approval.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

Rule  2711.  Research  Analysts  and 
Research  Reports 

Paragraphs  (a)  through  (g):  No  change. 

(h)  Disclosure  Requirements 

(1)  Ownership  and  Conflicts  of  Interest 

A  member  must  disclose  in  research 
reports  and  a  research  analyst  must 
disclose  in  public  appearances: 

(A)  if  the  research  analyst  or  a 
member  of  the  research  analyst's 
household  has  a  financial  interest  in  the 
securities  of  the  subject  company,  and 
the  nature  of  the  financial  interest 
(including,  without  limitation,  whether 
it  consists  of  any  option,  right,  warrant, 
futiu«,  long  or  short  position); 

(B)  if,  as  of  the  end  of  the  month 
immediately  preceding  the  date  of 
publication  of  the  research  report  or  the 
public  appearance  (or  the  end  of  the 
second  most  recent  month  if  the 
publication  date  is  less  than  10  calendar 
days  after  the  end  of  the  most  recent 
month),  the  member  or  its  affiliates 
beneficially  own  1  %  or  more  of  any 
class  of  common  equity  securities  of  the 
subject  company.  Computation  of 
beneficial  ownership  of  securities  must 
be  based  upon  the  same  standards  used 
to  compute  ownership  for  purposes  of 
the  reporting  requirements  under 


"  17  CFR  200.30-3(a)(12). 
M5  U.S.C.  78s(b)(l). 
M7CFR240.>9b-4. 


Section  13(d)  of  the  Securities  Exchange 
Act  of  1934;  and 

(C)  any  other  actual,  material  conflict 
of  interest  of  the  research  analyst  or 
member  of  which  the  research  analyst 
[or  member]  knows  or  has  reason  to 
know  at  the  time  of  publication  of  the 
research  report],]  or  [of  which  the 
research  analyst  knows  or  has  reason  to 
know]  at  the  time  of  the  public 
appearance.];  and]  [(D)  any  other  actual, 
material  conflict  of  interest  of  the 
member  of  which  the  member  knows  or 
has  reason  to  know  at  the  time  of 
publication  of  the  research  report,  or  of 
which  the  research  analyst  knows  or  has 
reason-to  know  at  the  time  of  the  public 
appearance.] 

Paragraphs  (h)(2)  through  (h)(ll)  and 
paragraph  (i):  No  change. 

n.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASDR  included  statements  concerning 
the  piu*pose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASDR  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  May  10,  2002,  the  Commission 
approved  NASD  Rule  2711,  which  is  a 
new  NASD  rule  intended  to  address 
research  analyst  conflicts  of  interest 
("Rule  2711").5  The  provisions  of  Rule 
2711  become  effective  on  a  staggered 
basis,  beginning  on  July  9,  2002.  Among 
other  things.  Rule  2711  imposes  a 
number  of  disclosure  requirements  on 
members  that  issue  research  reports 
concerning  equity  securities  and  on 
research  analysts  that  make  public 
appearances  in  which  they  recommend 
or  offer  an  opinion  concerning  an  equity 
seciuity. 

Rule  2711(h)(1)(A)  requires  members 
to  disclose  in  research  reports  and 
research  analysts  to  disclose  in  public 
appearances  if  the  research  analyst  or  a 
member  of  the  analyst's  household  has 
a  financial  interest  in  the  securities  of 
the  subject  company  and  the  nature  of 
the  financial  interest.  Rule  2711(h)(1)(B) 
requires  disclosure  if  the  member  or  its 


3  315  U.S.C.  78s(b)(3)(A). 
M7  CFR  240.19b-»(n(6). 


^  See  Securities  Exchange  Act  Release  No.  45908 
(May  10,  2002],  67  FR  34968  (May  16,  2002). 
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affiliates  own  1%  or  more  of  any  class 
of  common  equity  securities  of  the 
subject  company.  Rule  2711(h)(1)(C) 
requires  disclosine  of  any  other  actual, 
material  conflict  of  interest  of  the 
research  analyst  or  member  of  which  the 
research  analyst  knows  or  has  reason  to 
know  at  the  time  of  the  publication  of 
the  research  report  or  at  the  time  of  the 
public  appearance. 

The  purpose  of  this  filing  is  to  correct 
an  imintentional  error  that  appeared  in 
Amendment  No.  2  to  the  initial 
proposed  rule  change  seeking 
Commission  approval  of  Rule  2711, 
which  was  filed  with  the  Commission 
on  May  2,  2002.6  page  6  of  Exhibit  A  to 
Amendment  No.  2  incorrectly  quotes 
the  provisions  of  Rule  2711(h)(1)(C)  and 
includes  a  paragraph  (D)  of  Rule 
2711(h)(1)  which  was  not  intended  to  be 
part  of  the  final  rule.  Page  6  of  Exhibit 
A  to  Amendment  No.  2  shows  the 
versions  of  paragraphs  (h)(1)(C)  and  (D) 
as  they  were  originally  filed  with  the 
Commission  on  February  13,  2002. 
However,  NASDR  revised  these 
provisions  in  Amendment  No.  1  to  the 
proposed  rule  change,  which  NASDR 
filed  with  the  Commission  on  March  7, 
2002.^  In  Amendment  No.  1,  NASDR 
changed  the  wording  of  paragraph 
(h)(1)(C)  and  deleted  paragraph  (h)(1)(D) 
to  conform  these  provisions  to 
comparable  provisions  in  the  New  York 
Stock  Exchange  ("NYSE")  proposed  rule 
change  relating  to  research  analyst 
conflicts  of  interest.*  The  Commission 
published  the  correct  version  of  Rule 
2711(h)(1)  for  comment  in  the  Federal 
Register  on  March  14,  2002.^ 

Unfortunately,  Exhibit  A  to 
Amendment  No.  2  showed  the  version 
of  Rule  2711(h)(1)(C)  and  (D)  as  they 
were  originally  filed  with  the 
Commission,  rather  than  the  version  of 
Rule  2711(h)(1)(C)  as  amended  by 
Amendment  No.  1  and  published  for 
comment  in  the  Federal  Register. 
NASDR  submitted  the  incorrect 
language  by  mistake,  and  did  not  intend 
to  revert  Rule  2711(h)(1)(C)  back  to  its 
original  form  or  to  reintroduce  old 
paragraph  (h)(1)(D). 

Accordingly,  NASDR  is  making  this 
filing  to  correct  this  error  so  that  the 


°  S««  Letter  from  Philip  Shaikun,  Assistant 
General  Counsel,  NASDR,  to  James  A.  Brigagiiano, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission  (May  2,  2002) 
("Amendment  No.  2"). 

'  See  Letter  from  Thomas  M.  Selman,  Senior  Vice 
President,  Investment  Companies,  Corporate 
Financing,  NASDR,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission  (March  7, 
2002)  ("Amendment  No.  1"). 

8 See  NYSE  Rule  472(k)(l)(i)(c). 

^See  Securities  Exchange  Act  Release  No.  45526 
(March  8,. 2002),  67  FRn526,  11528  (March  14, 
2002). 


language  of  Rule  2711(h)(1)  is  consistent 
with  the  comparable  NYSE  rule 
language  and  reflects  NASDR's  true 
intent. 

(2)  Statutory  Basis 

NASDR  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general  to  protect 
investors  and  the  public  interest. 
NASDR  believes  that  correcting  the 
language  of  Rule  2711(h)(1)  to  reflect  the 
language  that  was  published  for 
comment  and  that  NASDR  intended  to 
adopt  is  consistent  with  the  protection 
of  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASDR  believes  that  the  proposed 
rule  change  would  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  is  effective 
upon  filing  pursuant  to  section 
19(b)(3)(A)  1°  of  the  Act  and  paragraph 
(f)(6)  of  Rule  19b-4  "  thereunder,!^  in 
that  the  proposed  rule  change  (1)  does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  by  its  terms,  does 
not  become  operative  for  30  days  after 
the  date  of  filing.  ^^  At  any  time  within 
60  days  of  this  filing,  the  Commission 
may  summarily  abrogate  this  proposal  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 


'°15U.S.C78s(b)(3)(A). 

"  17  CFR  240.19b-4(f)(6}. 

"  As  required  under  Rule  19b-4(f)(6)(iii),  the 
NASDR  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  time  as  designated  by  the 
Commission. 

■^The  NASD  notes  that  the  proposed  rule  change 
does  not  alter  the  effective  dates  of  Rule  2711  (as 
amended  by  this  proposed  rule  change)  that  the 
Commission  approved  on  May  10,  2002. 


investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be. 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-74  and  should  be 
submitted  by  July  3,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  02-14779  Filed  6-11-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46029;  File  No.  SR-PCX- 
2002-30] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  Pacific  Exchange, 
Inc.  Relating  to  the  Firm  Quote  Size  for 
Dissemlrurted  Maritet  Quotes  for 
Customer  Orders  Entered  on  the 
Exchange 

June  4,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-l  thereunder,^ 
notice  is  hereby  given  that  on  May  30, 
2002,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 


•*  17  CFR  200.30-3(a)(12). 
■  15  U.S.C.  78s(b)(l). 
« 17  CFR  240.19b-«. 
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jelow,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
jthe  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  its 
rules  relating  to  the  firm  quote  size 
applicable  to  disseminated  market 
quotes  for  customer  orders  entered  on 
the  Exchange.  Specifically,  the 
Exchange  proposes  to  make  a  systems 
change  to  allow  the  true  size  of 
customer  orders  in  the  limit  order  book 
to  be  disseminated  through  the  Options 
Price  Reporting  Authority  ("OPRA")  as 
the  PCX  firm  quote  size  whenever  such 

!  orders  represent  the  best  bid  or  offer  on 

i  the  Exchange. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics; 

;  deletions  are  in  brackets. 


:  PACIFIC  EXCHANGE,  INC.  ' 

'  RULES  OF  THE  BOARD  OF 
I  GOVERNORS 

Text  of  the  Proposed  Rule  Change: 

1 5221    Firm  Quotes 

Rule  6.86{a)-(b)— No  change. 

(c)  Obligations  of  Responsible  Brokers 
n  Dealers 

(1)  Customer  Orders.  Except  as 
)rovided  in  subsection  (d),  below,  each 
Responsible  Broker  or  Dealer  is 
obligated  to  execute  any  customer  order 
in  a  listed  option  series  in  an  amount  up 
to  the  quotation  size  established  by  rule 
and  periodically  published  by  the 
Exchange.  The  minimum  quotation  size 
established  hy  rule  and  published  by  the 
Exchange  for  customer  orders  will  be 
one  contract  [20  contracts]  for  each 
option  series. 

(A)  Dissemination  of  the  Size  of 
Orders  in  the  Limit  Order  Book.  If  one 
or  more  orders  in  the  limit  order  book 
represent  the  best  bid  or  offer  on  the 
Exchange,  then  the  Exchange  will 
disseminate  via  OPRA  the  aggregate  size 
of  such  order  or  orders  as  the  firm  quote 
size  for  which  the  Responsible  Broker  or 
Dealer  will  be  firm.  In  such 
circumstances: 

(i)  If  one  or  more  additional  limit 
orders  at  the  same  price  to  buy  or  sell 
the  same  series  of  option  contracts  are 
entered  into  the  limit  order  book  for 
representation  on  the  Exchange,  then 
the  firm  quote  size  then  being 
disseminated  in  that  series  will  be 


automatically  increased  to  reflect  the 
adjusted  size  of  such  orders  in  the  limit 
order  book  at  that  price;  and 

(ii)  If  the  number  of  contacts  in  the 
limit  order  book  at  the  same  price  to  buy 
or  sell  the  same  series  of  option 
contracts  has  been  reduced  because  of 
an  execution  or  cancellation  of  one  or 
more  orders  in  the  limit  order  book,  then 
the  firm  quote  size  then  being 
disseminated  in  that  series  will  be 
automatically  decreased  to  reflect  the 
adjusted  size  of  such  orders  in  the  limit 
order  book  at  that  price. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  currently  complies 
with  Rule  llAcl-1  under  the  Act  ^ 
("Quote  Rule"),  by  having  established 
by  rule  and  periodically  publishing  the 
quotation  size  for  which  each 
Responsible  Broker  or  Dealer  on  the 
Exchange  is  obligated  to  execute  an 
order  to  buy  or  sell  an  option  series  that 
is  a  reported  security  at  its  published 
bid  or  offer.  Specifically,  the  minimum 
quotation  size  established  by  rule  and 
periodically  published  by  the  Exchange 
for  "customer"  orders  is  currently 
twenty  contracts  for  each  option  series. 
In  addition,  the  minimum  quotation  size 
established  by  rule  and  periodically 
published  by  the  Exchange  for  "broker- 
dealer  orders"  is  currently  one  contract 
for  each  option  series. 

The  Exchange  proposes  to  amend  its 
PCX  Rule  6.86(c)(1),  which  relates  to  the 
obligations  of  Responsible  Brokers  or 
Dealers  *  with  respect  to  customer 


orders.  PCX  Rule  6.86(c)(J)  currently 
provides: 

"Except  as  provided  in  subsection  (d), 
*  *  *  each  Responsible  Broker  or 
Dealer  is  obligated  to  execute  any 
customer  order  in  a  listed  option  series 
in  an  amount  up  to  the  quotation  size 
established  by  rule  and  periodically 
published  by  the  Exchange.  The 
minimum  quotation  size  established  by 
rule  and  published  by  the  Exchange  for 
customer  orders  will  be  20  contracts  for 
each  option  series." 
The  Exchange  proposes  to  amend  the 
second  sentence  of  this  rule,  so  that  it 
would  state:  "The  minimum  quotation 
size  established  by  rule  and  published 
by  the  Exchange  for  customer  orders 
will  be  one  contract  for  each  option 
series." 

The  Exchange  notes  that  its  LMMs  are 
currently  obligated  to  "(h)onor 
guaranteed  markets,  including  markets 
required  by  PCX  Rule  6.86,  Firm 
Quotes,  and  any  better  markets  pledged 
during  the  allocation  process."  ^  Since 
all  LMMs  on  the  PCX  have  pledged 
during  the  allocation  process  to  make 
markets  for  at  least  twenty  contracts 
(and  in  some  cases  more  than  twenty 
contracts),  LMMs  would  continue  to  be 
required  to  disseminate,  at  a  minimum, 
firm  quotes  for  at  least  twenty  contracts 
(in  issues  currently  allocated  to  such 
LMMs),  unless  such  pledges  are 
rescinded.^  Accordingly,  LMM  quotes 
generally  would  be  for  at  least  twenty 
contracts  or  such  other  minimum 
number  that  the  LMM  has  pledged  to 
honor  during  the  allocation  process.  The 
effect  of  the  proposed  rule  change, 
however,  is  that  if  the  Exchange  is 
disseminating  a  quote  on  behalf  of  a 
customer  order,  and  that  order  is  for  less 
than  twenty  contracts,  the  Exchange 
would  no  longer  disseminate  twenty 
contracts  on  behalf  of  that  customer 
order,  and  instead,  would  disseminate 
the  order's  true  size.  Consequently,  in 
such  circumstances,  the  Responsible 
Broker  or  Dealer  will  no  longer  be 
required  buy  or  sell  option  contracts  at 
the  price  established  by  a  customer 
order  for  less  than  twenty  contracts.^ 


3 1 7  CFR  240. 1 1  Acl-l .  See  generally  Securities 
Exchange  Act  Release  No.  44145  (April  2,  2001).  66 
FR  18662  (April  10.  2001)  (order  approving  role 
changes  relating  to  the  application  of  the  Quote 
Rule  to  options  trading). 

■*  PCX  Rule  6.86(a)(2)  provides,  in  part,  that  "the 
term  'Responsible  Broker  or  Dealer'  means  that  with 
respect  to  any  bid  or  offer  for  any  listed  option 
made.available  by  the  Exchange  to  quotation 


vendors,  the  Lead  Market  Maker  ("LLM")  and  any 
registered  Market  Makers  constituting  the  trading 
crowd  in  such  option  series  will  collectively  be  the 
Responsible  Broker  or  Dealer  to  the  extent  of  the 
aggregate  quotation  size  specified." 

5  See  PCX  Rule  6.82(c)(2). 

^The  Exchange  also  notes  that  with  respect  to 
option  issues  to  be  allocated  in  the  future,  LMMs 
may  commit  to  making  minimum  size  markets  in 
an  amount  other  than  twenty  contracts,  but  these 
pledges  will  apply  only  if  the  Options  Allocations 
Committee  accepts  them. 

'  For  example,  assume  the  LMM  is  disseminating 
a  market  of  2  bid,  2.20  asked,  in  a  particular  option 
series  for  which  the  guaranteed  size  is  twenty 

Continued 
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The  Exchange  is  also  proposing  to 
adopt  new  subsection  (A)  to  Rule 
6.86(c)(1),  relating  to  the  dissemination 
of  the  size  of  orders  in  the  Exchange's 
limit  order  book.  Currently,  if  the  best 
bid  or  offer  on  the  Exchange  is 
represented  by  one  or  more  orders  in  the 
limit  order  book,  and  the  aggregate  size 
of  such  order  or  orders  is  less  than  the 
minimum  customer  firm  quote  size  (i.e., 
twenty  contracts),  then  the  Exchange 
disseminates  the  minimum  customer 
firm  quote  size  via  OPRA  as  its  firm 
quote.  Under  the  proposal,  if  one  or 
more  orders  in  the  limit  order  book 
represent  the  best  bid  or  offer  on  the 
Exchange,  then  the  Exchange  would 
disseminate  via  OPRA  the  aggregate  size 
of  such  order  or  orders  as  the  firm  quote 
size  for  which  the  Responsible  Broker  or 
Dealer  would  be  firm.* 

In  that  regard,  the  Exchange  proposes 
to  increase  or  decrease  the  firm  quote 
size  in  such  circumstances  as  follows: 
First,  if  one  or  more  additional  limit 
orders  at  the  same  price  to  buy  or  sell 
the  same  series  of  option  contracts  are 
entered  into  the  limit  order  book  for 
representation  on  the  Exchange,  then 
the  firm  quote  size  then  being 
disseminated  in  that  series  would  be 
automatically  increased  to  reflect  the 
adjusted  size  of  such  orders  in  the  limit 
order  book  at  that  price.  Second,  if  the 
number  of  contacts  in  the  limit  order 
book  at  the  same  price  to  buy  or  sell  the 
same  series  of  option  contracts  has  been 
reduced  because  of  an  execution  or 
cancellation  of  one  or  more  orders  in  the 
limit  order  book,  then  the  firm  quote 
size  then  being  disseminated  in  that 
series  would  be  automatically  decreased 
to  reflect  the  adjusted  size  of  such 
orders  in  the  limit  order  book  at  that 
price. 

The  Exchange  believes  that  the 
proposed  rule  change  would  encourage 


contracts.  Then  assume  that  an  incoming  customer 
order  to  buy  one  contract  for  2.10  is  entered  on  the 
Excliange,  malung  the  new  best  bid  and  offer  on  the 
Exchange  2.10  bid.  2.20  asked.  Under  the  current 
rule,  the  Exchange  disseminates  twenty  contracts  as 
the  size  of  the  2.10  bid.  If  a  market  order  to  sell 
twenty  contracts  is  then  entered  in  that  series,  the 
Responsible  Broker  or  Dealer  (generally,  the  LMMs) 
is  obligated  to  buy  the  balance  of  19  contracts  at  a 
price  of  2.10.  The  risk  from  these  types  of  situations 
discourages  LMMs  from  increasing  their  guaranteed 
sizes  (whether  for  Auto-Ex  or  Firm  Quote  Rule 
purposes)  because  the  greater  their  guaranteed 
sizes,  the  greater  the  potential  liability.  Under  the 
proposed  rule  change,  the  Exchange  will 
disseminate  the  true  size  of  the  customer  order  for 
one  contract  and  the  Responsible  Broker  or  Dealer 
will  no  longer  be  obligated  to  "fill  in"  the  difference 
between  one  contract  and  the  guaranteed  size. 

'The  Exchange  notes  that  pursuant  to  PCX  Rule 
6.75(a)-(b),  orders  in  the  limit  order  book  have 
priority  over  all  other  bids  or  offers  at  the  same 
price  then  being  represented  at  the  trading  post. 
Accordingly,  such  orders  in  the  limit  order  book 
must  be  filled  in  their  entirety  before  other  bids  or 
offers  at  the  same  price  are  filled. 


deeper  and  more  liquid  markets  on  the 
Exchange,  Specifically,  the  proposed 
rule  change  would  reduce  the  risk  that 
LMMs  and  Market  Makers  would  be 
obligated  to  buy  or  sell  option  contracts 
at  prices  established  by  other  investors, 
and,  therefore,  they  would  face  less 
liability  when  increasing  their 
guaranteed  Auto-Ex  or  firm  quote  sizes. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act,'"  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-PCX-2002-30  and  should  be 
submitted  by  July  3,  2002. 

rV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange."  In  particular,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  the  section 
6(b)(5)  of  the  Act  12  requirement  that  the 
rules  of  an  exchange  be  designed  to 
facilitate  transactions  in  securities, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  notes  that  the 
proposal  to  change  the  firm  quote  size 
for  customer  orders  from  twenty 
contracts  to  one  contract  for  each  option 
series  is  consistent  with  Rule  llAcl- 
1(d)  under  the  Act."  The  Commission 
also  believes  that  the  Exchange's 
proposal  to  disseminate  the  actual  size 
of  customer  limit  orders  whenever  such 
orders  are  the  best  bid  or  offer  on  the 
Exchange  should  help  to  increase 
transparency  by  providing  more 
accurate  quotation  information,  which 
is  consistent  with  section  llA  of  the 
Act.'"  Finally,  the  Commission 
understands  that  the  proposed  rule 
change  is  a  step  towards  implementing 
the  Exchange's  plan  to  disseminate 
quotations  with  actual  size  on  a  floor- 
wide  basis  in  the  near  future,  which 
should  further  increase  transparency 
and  enhance  the  quality  of  PCX's 
quotation  information  that  is 
disseminated  to  the  public. 

The  Commission  finds  good  cause, 
consistent  with  section  19(b)(2)  of  the 
Act,'^  to  approve  the  proposed  rule 


■15  U.S.C.  78f[b). 
'°  15  U.S.C.  78f(b)(5). 


'  ■  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation,  IS 
U.S.C.  78c(f). 

•M5  U.S.C.  78fn>)(5). 

'M7CFR240.11Acl-l(d). 

'■•  15  U.S.C.  78k-l.  The  Commission  notes  that  in 
Section  llA(a)(l)(C)(iii)  of  the  Act,  Congress  found 
that  it  is  in  the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the  maintenance  of 
fair  and  orderly  markets  to  assure  the  availability 
of  information  with  respect  to  quotations  for 
securities.  IS  U.S.C.  78k-l(a)(l)(C)(iii). 

•5 15  U.S.C.  78s(b)(2). 
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change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  notes  that  the  PCX  has 
represented  that  it  is  technologically 
capable  of  implementing  the  proposal 
immediately  upon  approval  from  the 
Commission.  The  Commission  believes 
that  accelerated  approval  of  this 
proposal  should  permit  the  PCX  to 
Immediately  begin  to  disseminate 
quotes  with  actual  size  when  customer 
limit  orders  represent  the  best  price  on 
the  Exchange,  which  should  reflect 
more  accurate  trading  interest. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
section  19(b)(2)  of  the  Act,'«  to  approve 
the  proposal  on  an  accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,i7  that  the 
proposed  rule  change  (SR-PCX-2002- 
30)  is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

FR  Doc.  02-14717  Filed  6-11-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Fwse  No.  34-46040 ;  File  No.  SR-Phlx- 
-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Committee  Voting 
Procedures 

lune  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
r'Act"),!  and  Rule  19b-4  thereunder,2 
jaotice  is  hereby  given  that  on  April  23, 
2002,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  persons. 


'■  17  CFR  200.30-3(a)(12). 
'IS  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rtde  Change 

The  Phlx  proposes  to  modify  the 
voting  procedures  followed  by  the 
standing  and  special  committees  of  the 
Phlx's  Board  of  Governors 
("Committees")  to  allow  the  Committees 
to  take  action  in  cases  where  a  quorum 
attends  a  Committee  meeting,  but  a 
majority  of  members  recuse  themselves 
or  abstain  from  the  vote  of  the 
Committee,  provided  that  at  least  two 
Committee  members  vote.  The  text  of 
the  proposed  rule  change  appears 
below.  New  language  is  italicized; 
deleted  language  is  in  brackets. 

By-Law  Article  X,  Section  10-3; 
Proceedings  of  Special  and  Standing 
Committees 

(a)  Except  as  herein  otherwise 
prescribed,  and  subject  cilways  to  the 
control  and  supervision  of  the  Board  of 
Governors,  each  Standing  Committee 
and  Special  Committee  shall  determine 
the  manner  and  form  in  which  its 
proceedings  shall  be  conducted,  and 
shall  make  such  regulations  for  its 
government  as  it  shall  deem  proper  and 
may  act  at  a  meeting  or  without  a 
meeting,  and  through  a  quorum 
composed  of  a  majority  of  all  its 
members  then  in  office.  Except  as 
otherwise  specifically  provided  in  the 
by-laws  or  rules,  the  decision  of  a 
majority  of  those  [present]  voting  at  a 
meeting  at  which  a  quorum  is  present, 
provided  at  least  two  vote,[  or  the 
decision  of  a  majority  of  those 
participating  when  at  least  a  quorum 
participates,]  shall  be  the  decision  of  the 
Committee. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  represents  that  the  purpose 
of  the  proposed  rule  change  is  to 
improve  the  functioning  and  efficiency 


of  Committees.  Specifically,  the 
proposal  will  permit  the  Committees  to 
take  action  in  cases  where  a  quorum 
attends  a  Committee  meeting,  but  a 
majority  of  members  recuse  themselves 
or  abstain  from  the  vote  of  the 
Committee,  provided  that  at  least  two 
Committee  members  vote. 

Currently,  the  Phlx  By-laws  state  that 
"a  decision  of  a  majority  of  those 
present  at  a  meeting  at  which  a  quorum 
is  present,  or  the  decision  of  a  majority 
of  those  participating  when  at  least  a 
quorum  participates,  shall  be  the 
decision  of  the  Committee"  ^  (together, 
the  "Present  Approval  Scenarios").  A 
quorum  is  "a  majority  of  all  [of  the 
Committee's)  members  then  in  office."  * 
The  Present  Approval  Scenarios  both 
require  a  majority  of  the  Committee  to 
vote  on  a  motion  for  it  to  have  any 
chance  of  approval.^  According  to  the 
Phlx,  this  may  delay  or  preclude  a 
Committee  from  taking  action,  thereby 
reducing  the  responsiveness  of  a 
Committee  to  rapidly  changing  market 
conditions  and  limiting  overall 
Committee  effectiveness. 

The  Phlx  believes  that  the  proposed 
rule  change  should  help  to  increase 
Committee  responsiveness  and 
effectiveness  by  allowing  for  Committee 
action  when  a  quorum  attends  a 
meeting,  but  the  subject  matter  of  the 
Committee  action  requires  Committee 
members  to  recuse  themselves  or 
abstain  from  voting  on  the  proposed 
action.  However,  in  no  case  would 
Committee  action  result  from  the  vote  of 
one  Committee  member  alone  because 
the  proposal  requires  at  least  two 
Committee  members  to  vote  to  have  a 
valid  Committee  action.  Under  the 
proposed  rule  change,  the  Exchange 
considers  Committee  members  who 
recuse  themselves  or  abstain  from 
voting  to  be  present  for  purposes  of  a 
quorum. 


'See  Phlx  By-law  Article  X,  SecUon  10-3(b). 

*Id. 

^  For  example,  if  five  Committee  members  attend 
a  meeting  of  a  nine  member  Committee,  those  five 
members  constitute  a  quorum  because  five  is  a 
majority  of  nine.  If  a  proposal  comes  before  the 
Committee  and  three  of  the  members  recuse 
themselves,  then  two  Committee  members  are  left 
to  decide  the  matter.  Under  the  Present  Approval 
Scenarios,  even  though  a  quorum  is  present, 
(recused  members  count  as  present,  but  not 
participating)  the  Committee  could  not  take  action 
because  it  could  not  obtain  an  affirmative  vote  of 
the  majority  of  the  quorum  because  only  two 
members  may  vote  and  three  votes  are  needed  to 
constitute  a  majority  of  the  quorum.  Under  the 
proposed  rule  change,  those  two  members  could 
take  action  if  both  of  them  voted  for  the  proposal 
because  the  Committee  would  be  able  to  take  action 
when  a  majority  of  those  voting  (two  are  voting  and 
a  majority  of  two  is  two)  when  a  quorum  is  present 
and  at  least  two  vote. 
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The  Phlx  notes  that  the  proposal  is 
based  on  the  rules  of  the  Pacific 
Exchange.  Inc.  ("PCX").^ 

2.  Statutory  Basis 

■  The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section 
6(b){5),8  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19{b){3)(A)  of  the  Act"  and 
subparagraph  (f)(3)  of  Rule  19b— 4 
thereunder  'o  because  it  is  concerned 
solely  with  the  administration  of  the 
Exchange.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  simunarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions " 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


•See  PCX  Rule  11.2(a).  See  also  Securities 
Exchange  Act  Release  No.  43619  (November  27, 
2000).  65  FR  75754  (December  4.  2000)  (notice  of 
filing  and  immediate  effectiveness  of  File  No.  SR- 
PCX-00-44). 

M5  U.S.C.  78f(b). 

•15U.S.C.  78f(b)(5). 

•15U.S.C.  78s(b)(3)(A). 

'017  CFR  240.19b-4(f)(3). 


Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  AH 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-27  and  should  be 
submitted  by  July  3,  2002. 

For  the  Cominission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-14777  Filed  6-11-02;  8:45  am) 

BILUNG  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46041;  File  No.  SR-PHLX- 
2002-29] 

Self  Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Adopting  Phlx  Rule  757, 
Anti-Money  Laundering  Compliance 
Program 

June  6,  2002. 

On  April  24,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  'and  Rule  19b-4 
thereunder,^  a  proposed  rule  changed  to 
adopted  Phlx  Rule  757,  Anti-Money 
Laundering  Compliance  Program.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
May  3,  2002. ^  The  Commission  received 
no  comments  on  the  proposal. 

The  Commission  has  reviewed 
carefully  the  Phlx's  proposed  rule 
change,  and  finds,  for  the  reasons  set 
forth  below,  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and  in 
particular,  with  the  requirements  of 
Section  6(b)(5)  of  the  Act.'*  Section 
6(b)(5)  requires  the  rules  of  a  national 


"17CFR200.30(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  45830 
(April  26.  2002).  67  FR  22472. 
« 15  U.S.C  78fO>)(5). 


securities  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to  • 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  finds  that  the  Phlx's 
proposed  rule  change  accurately, 
reasonably,  and  efficiently  implements 
the  requirements  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001  (the 
USA  PATRIOT  Act)  as  it  applies  to  Phlx 
members.  The  Commission  notes  that 
anti-money  laundering  compliance 
programs  will  evolve  over  time,  and  that 
improvements  to  anti-money  laundering 
compliance  programs  are  inevitable  as 
Phbc  members  find  new  ways  to  combat 
money  laundering  and  to  detect 
suspicious  activities. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-PHLX-2002-- 
29)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-14780  Filed  6-11-02;  8:45  am] 

BILLING  0006  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3408] 

State  of  West  Virginia,  Amendment  #1; 
Disaster  Loan  Areas 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  20  and 
Jime  6,  2002,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Kemawha  and  Raleigh  Coimties 
in  the  State  of  West  Virginia  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms,  flooding  and  landslides, 
and  to  establish  the  incident  period  for 
this  disaster  as  beginning  on  May  2, 
2002  and  continuing  through  May  20, 
2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 


5 15  U.S.C.  78s(b)(2). 
»17CFR200.3O-3(a)(12). 
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date  at  the  previously  designated 
location:  Clay,  Fayette,  Jackson, 
Nicholas,  Putnam,  and  Roane  Counties 
in  West  Virginia.  All  other  counties 
contiguous  to  the  above-names  primary 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
4,  2002,  and  for  economic  injiuy  the 
deadline  is  February  5,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  6.  2002. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  02-14744  Filed  6-11-02;  8:45  am] 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

Office  of  Visa  Services 
[Public  Notice  4049] 

^Day  Notice  of  Proposed  Information 
Collection:  Form  DS-157, 
Supplemental  Nonimmigrant  Visa 
Application  (0MB  Control  #1405-0134) 

action:  Notice. 


summary:  The  Department  of  State  has 
submitted  the  following  information 
:ollection  request  to  the  Office  of 
Vlanagement  and  Budget  (0MB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of 
Currently  Approved  Collection. 

Originating  Office:  Biu-eau  of  Consular 
Affairs,  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Supplemental  Nonimmigrant  Visa 
Application 

Frequency:  Once  per  respondent. 

Form  Number:  DS-157. 

Respondents:  All  nonimmigrant  visa 
spplicants. 

Estimated  Number  of  Respondents: 
J,600,000. 

Average  Hours  Per  Response:  1  hour. 

Total  Estimated  Burden:  9,600,000 
lours. 

Public  comments  are  being  solicited 
:o  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
nformation  collection  is  necessary  for 
he  proper  performance  of  the  functions 
)f  the  agency,  including  whether  the 
nformation  will  have  practical  utility. 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Brendan 
MuUarkey  of  the  Office  of  Visa  Services, 
U.S.  Department  of  State,  2401  E  ST 
NW.,  RM  L-703,  Washington,  DC  20520, 
whomay  be  reached  on  202-663-1163.  . 
Public  comments  and  questions  should 
be  directed  to  the  State  Department 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  May  28.  2002. 
Wayne  Griffith, 

Deputy  Assistant  Secretary  of  State  for  Visa 
Services,  Bureau  of  Consular  Affairs. 
Department  of  State. 

[FR  Doc.  02-14822  Filed  6-11-02;  8:45  am] 
BILLING  CODE  4710-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-2000-7800] 
RIN  2105-AC94 

Statement  of  Policy  on  Alternative 
Dispute  Resolution 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Statement  of  policy. 

SUMMARY:  The  Department  of 
Transportation  publishes  this  Statement 
of  Policy  to  further  its  commitment  to 
using  alternative  dispute  resolution 
(ADR)  to  advance  national 
transportation  goals  by  preventing, 
minimizing,  and  resolving  disputes 
among  our  employees  and  with  external 
parties,  in  a  mutually  acceptable  and 
cost-effective  manner.  This  policy 
statement  announces  the  Department's 
continuing  interest  in  collaborative 
problem-solving. 

DATES:  This  notice  is  effective  June  12. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  S.  Kaleta,  Senior  Counsel  for 
Dispute  Resolution  and  Dispute 
Resolution  Specialist,  Room  10428,  400 


Seventh  Street,  SW.,  Washington.  DC 
20590.  202-493-0992. 
judy.Kaleta@ost.dot.gov 

SUPPLEMENTARY  INFORMATION: 

Statement  of  Policy  on  Alternative 
Dispute  Resolution  (ADR) 

ADR  is  a  collaborative,  consensual 
dispute  resolution  approach.  It 
describes  a  variety  of  problem-solving 
processes  that  are  used  in  lieu  of 
litigation  or  other  adversarial 
proceedings  to  resolve  disagreements. 
ADR  encompasses  mediation, 
facilitation,  conciliation,  factfinding, 
mini-trials,  negotiation,  negotiated 
rulemaking,  neutral  evaluation,  policy 
dialogues,  use  of  ombuds,  arbitration, 
and  other  processes  that  usually  involve 
a  neutral  third  party  who  assists  the 
parties  in  preventing,  minimizing  the 
escalation  of,  and  resolving  disputes. 
The  efficient  and  effective  use  of  ADR 
will  help  us  resolve  disputes  at  an  early 
stage,  in  an  expeditious,  cost-effective, 
and  mutually  acceptable  manner. 

The  Department  of  Transportation  is 
committed  to  advancing  oiu  national 
transportation  goals  though  alternative 
dispute  resolution.  We  will  consider 
using  ADR  in  all  areas  including 
workplace  issues,  formal  and  informal 
adjudication,  issuance  of  regulations, 
enforcement  and  compliance,  issuing 
and  revoking  licenses  and  permits, 
contract  and  grant  award  and 
administration,  litigation  brought  by  or 
against  the  Department,  and  other 
interactions  with  the  public  and  the 
regulated  community. 

We  will  ensure  that  neutrals  disclose 
any  actual  or  potential  conflicts  of 
interest. 

We  will  provide  learning  and 
development  opportunities  for  our 
employees  so  that  they  will  be  able  to 
use  conflict  resolution  skills, 
understand  the  theory  and  practice  of 
ADR,  and  apply  ADR  appropriately. 

We  will  use  a  variety  of  evaluation 
and  assessment  strategies  to  measure 
and  improve  our  processes  and  our  use 
of  ADR. 

We  will  allocate  resources  to  support 
the  use  of  ADR. 

We  will  provide  confidentiality 
consistent  with  the  provisions  of  the 
Administrative  Dispute  Resolution  Act 
and  other  applicable  Federal  laws. 

The  Department  will  attempt  to 
incorporate  ADR  in  its  dispute 
resolution,  or  as  appropriate, 
rulemaking  processes.  In  addition, 
either  on  our  own  initiative  or  in 
response  to  a  request,  the  Department 
will  examine  the  appropriateness  of 
using  ADR  on  a  case-by-case  basis.  ADR 
is  voluntary  and  the  Department  will 
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not  impose  its  use  on  parties.  The 
decision-making  on  when  to  use  ADR 
should  reflect  sound  judgment  that  ADR 
offers  the  best  opportunity  to  resolve  the 
dispute.  In  appropriate  disputes,  the 
Department  will  use  ADR  in  a  good- 
faith  effort  to  achieve  consensual 
resolution.  However,  if  necessary,  we 
will  litigate  or  participate  in  some  other 
process  to  resolve  a  dispute. 

We  will  work  together,  internally  and 
with  external  stakeholders  and  experts, 
to  further  ADR  use  across  the 
Department.  However,  decision-making 
on  incorporating  ADR  into  dispute 
resolution  processes,  using  ADR  to 
resolve  a  particular  dispute,  and 
allocating  resources  rests  with  the 
Department's  operating  administrations, 
secretarial  offices,  or  Office  of  the 
Inspector  General. 

We  are  committed  to  eliminating  all 
barriers  to  equal  opportunity  for  all 
employees  and  persons  who  participate 
in  our  programs.  A  disability  on  the  part 
of  one  or  more  parties  otherwise  willing 
to  use  ADR  will  not  act  as  a  bar  to  its 
use. 

All  employees  and  persons  who 
interact  with  the  Department  are 
encouraged  to  identify  opportimities  for 
collaborative,  consensual  approaches  to 
dispute  resolution  or  rulemaking. 

Background 

As  the  Department  of  Transportation 
strives  to  meet  national  transportation 
goals,  we  recognize  the  need  to 
collaborate,  to  work  together  in  the 
spirit  of  cooperation,  and  to  form 
partnerships,  internally  and  externally. 
Experience  at  the  Department,  in  other 
Federal  agencies,  and  in  the  private 
sector  shows  that  alternative  means  of 
dispute  resolution  can  achieve  mutually 
acceptable  solutions  more  effectively 
than  traditional,  non-collaborative 
processes.  Mediation,  facilitation, 
conciliation,  factfinding,  mini-trials, 
negotiation,  negotiated  rulemaking, 
darly  neutral  evaluation,  policy 
dialogues,  use  of  ombuds,  arbitration, 
and  other  processes  that  usually  involve 
a  neutral  third  party  who  assists  the 
parties  in  preventing  and  resolving 
disputed,  when  used  effectively,  will 
help  us  resolve  potential  conflicts- and 
disputes  at  an  early  stage  and  in  an 
expeditious,  cost-effective  manner. 
These  approaches  to  problem-solving 
are  not  just  "alternatives,"  but  an 
integral  part  of  the  way  we  do  business 
at  the  Department.  We  are  issuing  this 
statement  of  policy  on  the  use  of 
alternative  dispute  resolution  to  further 
our  conmiitment  to  its  use. 

For  purposes  of  this  initiative,  "the 
Department"  or  "we"  refers  to  the  Office 
of  the  Secretary,  the  operating 


administrations  (the  United  States  Coast 
Guard,  the  Federal  Aviation 
Administration,  the  Federal  Highway 
Administration,  the  Federal  Motor 
Carrier  Safety  Administration,  the 
Federal  Railroad  Administration,  the 
National  Highway  Traffic  Safety 
Administration,  the  Federal  Transit 
Administration,  the  Maritime 
Administration,  the  Saint  Lawrence 
Seaway  Development  Corporation,  the 
Research  and  Special  Programs 
Administration,  the  Transportation 
Security  Administration,  the  Bureau  of 
Transportation  Statistics,  and  the 
Transportation  Administrative  Services 
Center),  and  the  Office  of  Inspector 
General. 

On  November  15,  2000,  the 
Department  published  an  interim  policy 
statement  on  the  use  of  alternative 
dispute  resolution  (65  FR  69121).  The 
Department  requested  comment  on  the 
statement,  on  how  to  incorporate  ADR 
into  our  processes,  and  how  to 
encourage  its  use  in  appropriate 
circumstances.  The  Department  also 
requested  input  on  areas  of  agency 
activity  that  would  benefit  from  a 
dispute  resolution  process  that 
incorporates  ADR  techniques.  The 
Department  noted  the  following  areas 
for  consideration:  workplace  issues, 
formal  and  informal  adjudication, 
issuance  of  regulations,  enforcement 
and  compliance,  issuing  and  revoking 
licenses  and  permits,  contract  and  grant 
award  and  administration,  litigation 
brought  by  or  against  the  Department, 
and  other  interactions  with  the  public 
and  the  regulated  commimity. 

Response  to  Request  for  Comments 

In  response  to  the  request,  the 
Department  received  seven  comments. 
Commenters  included  private  neutrals; 
an  attorney  representing  clients  in 
various  motor  carrier  related  activities; 
a  State  department  of  transportation; 
and  the  American  Bar  Association, 
Commission  on  Mental  and  Physical 
Disability  Law,  Subcommittee  on 
Disability  Dispute  Resolution  and 
Mediation. 

None  of  the  commenters  objected  to 
the  initiative  and  some  were  very 
supportive  of  the  Department's  efforts. 
For  example,  one  commenter  noted  that 
"once  tried,  ADR  proves  to  be  a  valuable 
method  to  resolve  difficult  issues, 
disputes,  discrepancies  and  squabbles." 
Another  stated  that  ADR  "can  often 
conserve  all  the  participants"  time, 
energy,  and  resources  (and  costs 
associated  with  them),  speed  the  time 
for  resolution  of  matters,  and  smooth 
over  some  of  the  rougher  edges  created 
by  the  adversarial  nature  of  many  of  the 
matters  in  which  DOT  is  involved." 


Some  conmienters  offered  suggestions 
and  recommendations  for  clarifying  and 
strengthening  the  policy.  Their 
comments  and  the  Department's 
response  follow. 

ADR  Is  Voluntary 

One  commenter  suggested  that  the 
Department  add  to  the  section  on  "No 
Creation  of  Rights"  that  the  Department 
"would  not  require  or  impose  the  use  of 
ADR  on  an  unwilling  private  sector 
entity  or  employee." 

The  Department  agrees  that  ADR  is 
voluntary  and  there  must  be  mutual 
agreement  to  use  it.  ADR  cannot  work 
unless  the  users  of  it  want  it  to  work  and 
want  to  use  it.  Therefore,  the    • 
Department  haslncluded  a  statement  on 
the  voluntary  nature  of  ADR  in  its 
policy  statement  and  in  the  section  on 
"No  Creation  of  Rights." 

Litigation 

One  commenter  noted  that  the  Interim 
Statement  of  Policy  said  that  the 
Department  will  use  ADR  to  resolve 
litigation.  The  commenter  suggested 
that  we  clarify  whether  the  Department 
has  the  ability  or  the  authority  to  use 
ADR  to  resolve  a  matter  in  litigation  or 
whether  the  Department  of  Justice 
makes  that  decision. 

The  Department  of  Transportation 
works  closely  with  the  Department  of 
Justice  to  ensure  that  the  interests  of  the 
United  States  are  fully  and  properly 
represented.  Together,  we  determine 
whether  litigation  should  be  initiated 
and  whether  adverse  decisions  should 
be  appealed.  Likewise,  we  determine 
whether  ADR  would  be  appropriate  in 
particular  cases.  Furthermore,  with  the 
passage  of  the  Alternative  Dispute 
Resolution  Act  of  1998,  in  which 
Congress  directed  all  Federal  courts  to 
establish  ADR  programs,  continued 
growth  in  ADR  usage  by  the  Federal 
government  in  litigation  matters  is 
highly  likely.  The  Department  of  Justice 
estimates  that  its  use  of  ADR  has 
quadrupled  fi-om  5  years  ago  to  more 
than  2000  cases  in  FY  2000. 

Administrative  Enforcement 
Proceedings 

An  attorney  representing  clients  in 
various  motor  carrier  related  activities 
recommended  that  the  Department 
consider  using  ADR  in  motor  carrier 
enforcement  proceedings.  He  provided 
three  reasons  in  support  of  this  position. 
First,  he  noted  that  ADR  results  in  cost 
savings.  Second,  he  stated  that  "to  the 
extent  the  resolution  of  enforcement 
matters  may  be  speeded  up  by  ADR,  this 
has  the  benefit  of  a  quick  response  to  a 
perceived  safety  problem."  Third,  he 
said  that  "ADR  can  frequently  take  the 


Federal  Register / Vol.  67,  No.  113 /Wednesday,  Jtine  12.  2002/Notices 


40369 


rough  edges  off  of  adversarial 
proceedings  *   *   *  When  one  is  engaged 
in  a  bitter  dispute,  one  may  lose  sight 
of  the  greater  purpose."  Referring  to  the 
FMCSA  enforcement  decisions  as 
reported  on  the  Department's  Docket 
Management  System,  he  noted  that  "the 
tenor  of  the  pleadings  on  both  sides 
often  appears  to  be  bitter,  going  well 
beyond  the  mere  assertion  of  different, 
conflicting  argiunents  about  what  the 
law  requires  and  what  penalty,  if  any, 
should  be  imposed." 

While  the  commenter  referred  to  the 
FMCSA  enforcement  program,  the 
Department  considered  the 
appropriateness  of  ADR  for  all  its 
administrative  enforcement 
proceedings.  The  Department  is 
committed  to  concluding  its 
administrative  enforcement  proceedings 
as  fairly,  effectively,  efficiently,  and 
expeditiously  as  possible.  The 
Department  will  use  ADR  as  an 
opportunity  to  further  develop  and 
refine  its  processes  to  achieve  less 
costly,  less  contentious,  and  more 
timely  decisions  when  appropriate. 
Parties  to  any  enforcement  proceeding, 
both  Departmental  personnel  and 
regulated  entities,  are  encouraged  to 
identify  cases  that  are  appropriate  for  a 
variety  of  ADR  techniques,  including 
mediation,  early  neutral  evaluation,  and 
arbitration.  The  interim  statement  of 
policy  included  a  list  of  ADR 
considerations.  For  the  ease  of  those 
wishing  to  determine  whether  ADR  may 
be  appropriate,  these  considerations  are 
included  in  the  Appendix.  As  noted 
below,  a  party  may  want  to  explore  the 
possibility  of  using  ADR  without  talking 
with  their  immediate  adversary. 
Therefore  a  list  of  ADR  contacts  is 
available  on  the  Department's  ADR  web 
site:  www.dot.gov/adr.  However,  ADR  is 
volimtary  and  there  must  be  mutual 
agreement  to  use  it. 

Evaluation 

One  commenter  suggested  that  the 
evaluation  of  ADR  should  include  a 
comparison  of  the  traditional  processes. 
The  commenter  noted  that  "if  ADR  were 
evaluated  alone,  it  might  look  pretty 
terrible  since  no  one  in  particular  likes 
conflict  and  ADR  is  both  that  and 
requires  the  expenditure  of  resources 
that  people  would  just  as  soon  not 
spend;  but,  as  compared  to  litigation 
and  traditional  rulemaking,  it  is  highly 
likely  that  it  will  be  viewed  quite 
positively." 

Evaluation  is  an  important  component 
of  an  ADR  program.  The  Department 
will  use  a  variety  of  evaluation  and 
assessment  strategies  to  provide  valid 
and  reliable  information  for  measuring 
and  improving  performance.  Depending 


on  the  ADR  program,  we  may  look  at  the 
number  of  attempts  to  use  ADR.  the 
number  of  resolutions,  customer 
satisfaction  with  the  process,  the 
neutral,  and  /or  the  resolutions, 
estimated  cost-and/or  time-savings,  or 
whether  the  program  is  meeting  its 
stated  goals.  The  Department  agrees  that 
evaluating  ADR  without  evaluating 
traditional  processes  may  lead  to  a 
distorted  and  inaccurate  pictiu^.  In  FY 
2001,  the  Department's  Dispute 
Resolution  Council  conducted  a 
program  evaluation  of  the  Department's 
use  of  mediation  to  resolve  complaints 
of  discrimination.  As  a  result  of  this 
effort,  the  evaluation  found  that  the 
costs  associated  with  traditional 
processes  are  not  usually  readily 
available.  We  will  attempt  to  estimate 
those  coists  when  evaluating  ADR  use, 
even  if  based  on  anecdotal  information 
and  non-quantifiable  data. 

Confidentiality 

One  commenter  complimented  the 
Department  on  the  way  confidentiality 
was  addressed. 

The  Department  recognizes  the 
importance  of  confidentiality.  In  some 
instances,  many  of  the  benefits  of  ADR 
can  be  realized  only  through 
confidential  proceedings. 
Confidentiality  ensures  that  the  parties 
may  speak  finely  with  a  neutral  who 
will  not  disclose  their  confidences  to 
other  parties  or  to  the  outside  world. 
Without  that  assurance,  the  parties  may 
be  imwilling  to  freely  discuss  their 
interests  and  possible  settlements  with 
the  neutral.  Confidentiality  also  allows 
the  parties  to  raise  sensitive  issues  and 
discuss  creative  ideas  and  solutions  that 
they  would  be  unwilling  to  discuss 
publicly. 

Although  negotiated  rulemaking  is  a 
process  conducted  under  the  Federal 
Advisory  Committee  Act  at  public 
meetings  that  have  been  announced  in    " 
the  Federal  Register,  confidentiality 
may  also  be  a  consideration  for  the 
participants.  For  example,  a  convenor 
who  impartially  assists  an  agency  in 
determining  whether  establishment  of  a 
negotiated  rulemaking  conmiittee  is 
feasible  and  appropriate  may  agree  not 
to  disclose  the  identity  of  a  party  who 
raises  a  particular  concern  about  an 
agency.  Information  shared  in  caucuses 
may  also  be  confidential. 

The  Administrative  Dispute 
Resolution  Act  generally  provides  that 
communications  (including  a  neutral's 
notes  and  documents  prepared  for  the 
proceedings)  between  a  neutral  and  the 
parties  must  be  kept  confidential  by  the 
neutral  and  the  parties,  unless  certain 
specific  exceptions  exist.  A  court  may 
require  disclosure  of  such  information  if 


it  is  necessary  to  prevent  a  manifest 
injustice,  help  establish  a  violation  of 
law,  or  prevent  harm  to  the  public  - 
health  or  safety.  The  injustice,  violation, 
or  harm  must  be  of  a  sufficient 
magnitude  in  the  particular  case  to 
outweigh  the  integrity  of  the  dispute 
resolution  proceedings.  In  addition, 
other  Federal  laws  may  impact  the 
confidentiality  of  information  in 
specific  cases. 

Working  Together 

One  commenter  questioned  the 
meaning  of  the  statement  in  the  Interim 
Statement  of  Policy  on  ADR:  "We  will 
work  together  to  further  ADR."  The 
commenter  requested  that  the 
Department  clarify  whether  the 
statement  was  intended  to  apply  to  the 
Department  and  its  employees  or 
whether  it  referred  to  the  Department 
working  with  affected  interests  on  the 
outside.  The  commenter  suggested  that 
an  inclusion  of  outside  interests,  both 
stakeholders  and  experts,  be  made 
explicit. 

The  Department  has  adopted  this 
suggestion  and  the  statement  of  policy 
reads  accordingly. 

Persons  With  Disabilities 

The  American  Bar  Association, 
Commission  on  Mental  and  Physical 
Disability  Law,  Subcommittee  on 
Disability  Dispute  Resolution  and 
Mediation^  suggested  that  the 
Department  incorporate  the  provisions 
of  the  ADA  Mediation  Guidelines  [http:/ 
/www.cardozo.yu.edu/cojcr/guidelines) 
or  adopt  some  modifications  of  the 
Guidelines  to  meet  the  Department's 
needs.  Under  the  Guidelines,  "ADA 
mediation"  means  programs  mediating 
claims  arising  under  the  Americans 
with  Disabilities  Act  and  other 
disability  civil  rights  statutes.  The 
Guidelines  address  issues  in  the  areas  of 
program  and  case  administration, 
process,  training,  and  ethics. 

The  Department  is  committed  to 
eliminating  all  barriers  to  equal 
opportunity  for  all  employees  of  the 
Department,  for  all  applicants  for  jobs  in 
the  Department,  and  for  the  persons 
who  participate  in  the  Department's 
programs,  services,  and  activities.  The 
Department  will  comply  with  Section 
504  of  the  Rehabilitation  Act  of  1973. 
which  prohibits  discrimination  on  the 
basis  of  disability  and  requires  our 
programs,  activities,  and  facilities  to  be 
accessible,  subject  to  the  limitations 
contained  within  the  statute  and  our 
regulations.  A  disability  on  the  part  of 
one  or  more  parties  otherwise  willing  to 
use  ADR  will  not  act  as  a  bar  to  its  use. 
The  Department  will  bear  the  cost  of 
these  accommodations,  As  particular 
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ADR  programs  are  established,  we  will 
consider  whether  to  fully  incorporate 
the  ADA  Mediation  Guidelines. 

Requesting  the  Department  To  Consider 
ADR 

One  commenter  suggested  that  we 
provide  persons  who  are  potentially 
interested  in  using  ADR  with  a  way  of 
exploring  the  possibility  of  its  use.  The 
commenter  noted  that  parties  should  be 
able  to  explore  the  potential  for  using 
ADR  without  talking  with  their 
immediate  adversary. 

The  Department  agrees.  We  have 
updated  the  Department's  ADR  web  site 
[www.dot.gov/adr)  to  include 
information  about  the  Department's 
Dispute  Resolution  Council  and  contact 
information  for  the  Department's 
Dispute  Resolution  Specialist  and  the 
Deputy  Dispute  Resolution  Specialists 
in  each  of  the  operating  administrations 
and  the  Office  of  Inspector  General. 

Internal  vs.  External  Neutrals 

One  commenter  recommended  that 
the  Department  rely  on  outside 
contractors  to  serve  as  neutrals  in  ADR 
proceedings.  The  commenter  stated  that 
in-house  staff  may  "have  an  opinion 
about  the  general  natiire  of  the  problem 
and  therefore  may  not  be  neutral."  In 
addition  the  commenter  noted  that  there 
may  be  a  perception  of  bias  by  the 
parties.  Ajiother  commenter  noted  that 
the  United  States  Postal  Service  has 
successfully  used  private  mediators  to 
resolve  emplojrment  disputes  and  that 
feedback  from  employees  and 
management  has  been  extremely 
positive. 

In  using  a  variety  of  ADR  techniques, 
the  Department  has  relied  upon  both 
internal  and  external  neutrals.  For 
example,  the  Department  established  a 
mediation  program  to  resolve  EEO 
complaints,  in  which  employees  serve 
as  mediators  as  a  collateral  duty  to  their 
assigned  positions.  In  addition, 
depending  upon  the  availability  of 
Departmental  employees  or  to  avoid 
conflicts  of  interest,  private  mediators 
have  been  used.  In  litigation,  the 
Department  has  used  private  mediators. 
The  Department  of  Justice  has  noted 
that  private  mediators  are  the  best 
source  of  mediators  for  government 
cases.  In  the  area  of  environmental  ADR, 
the  Department  is  considering  external 
neutrals.  The  U.S.  Institute  for 
Environmental  Conflict  Resolution  is 
assembling  a  roster  of  qualified  dispute 
resolution  and  consensus  building 
professionals  with  particular  experience 
in  transportation  cases.  The  Institute 
will  draw  from  its  roster  of  qualified 
neutrals  with  substantial  experience  in 
environmental  conflict  resolution.  This 


Transportation  Roster  is  part  of  an  ADR 
system  designed  through  an  interagency 
agreement  with  the  Federal  Highway 
Administration.  For  most  negotiated 
rulemakings,  the  Department  has 
generally  relied  upon  outside  neutrals. 
However,  internal  neutrals  have  been 
used  to  convene  and  facilitate 
negotiated  rulemaking  when  parties 
were  interested  in  the  process,  but  there 
Was  a  lack  of  funding  to  pay  for  an 
outside  neutral. 

The  Department  will  continue  to 
make  a  determination  of  whether  to  use 
an  internal  or  external  neutral  on  a  case- 
by-case  basis,  considering  a  variety  of 
factors,  including  costs.  As  a  practical 
matter,  in  some  instances,  the 
Department  may  be  choosing  between 
in-house  neutrals  or  no  ADR  process.  In 
response  to  the  comment,  we  have 
added  a  provision  to  the  policy 
statement  that  neutrals  will  disclose 
actual  and  potential  conflicts  of  interest. 
This  is  consistent  with  the  Model 
Standards  of  Conduct  for  Mediators  that 
have  been  approved  by  the  American 
Arbitration  Association,  the  Litigation 
Section  and  the  Dispute  Resolution 
Section  of  the  American  Bar 
Association,  and  the  Society  of 
Professionals  in  Dispute  Resolution. 

Environment 

Appendix  n  to  the  Interim  Statement 
of  Policy  (65  FR  69125)  provided 
examples  of  a  variety  of  the 
Department's  ADR  initiatives.  The 
enviroiunental  example  noted  that,  with 
the  assistance  of  the  U.S.  Institute  for 
Environmental  Conflict  Resolution,  a 
Federal  agency  created  to  assist  parties 
in  resolving  enviroiunental  conflicts 
around  the  coiuitry  that  involve  Federal 
agencies  or  interests,  the  Federal 
Highway  Administration  (FHWA)  is 
working  on  developing  an  ADR  system 
that  would  be  applied  diuing  the 
National  Environmental  Policy  Act 
(NEPA)  process.  One  State  department 
of  transportation  (the  State)  commented 
on  the  example.  The  State  welcomed  the 
use  of  ADR  as  long  as  it  has  the 
discretion  to  participate  in  ADR, 
without  the  risk  of  losing  Federal  funds. 
The  State  is  concerned  that  the 
Department  may  create  a  policy 
implementing  ADR  that  would  mandate 
or  compel  the  use  of  ADR  to  resolve 
disputes. 

A  copy  of  the  State's  comments  was 
provided  to  FHWA  for  its  consideration 
and,  as  this  effort  continues,  FHWA  will 
continue  to  consider  input.  Draft 
documents  relating  to  FHWA's  initiative 
will  be  posted  for  review  and  comment 
on  its  environmental  streamlining 
website  http://www.fhwa.dot.gov/ 
environment/ strmlng.htm.  For 


additional  information,  you  may  call 
Lucy  Gariliauskas  at  202-366-2068  or 
Fred  Skaer  at  202-366-2058.  You  may 
write  to  them  at  FHWA,  Office  of 
National  Environmental  Policy  Act 
Facilitation.  400  Seventh  Street,  SW, 
Washington,  DC  20590. 

Ust  of  ADR  Considerations 

The  interim  statement  of  policy 
included  a  list  of  ADR  considerations. 
The  Department  did  not  receive  any 
comments  on  that  list.  For  the  ease  of 
those  wishing  to  determine  whether 
ADR  may  be  appropriate,  these 
considerations  are  included  in  the 
Appendix. 

Legal  Authority 

This  policy  statement  is  issued 
pursuant  to  the  Administrative  Dispute 
Resolution  Act  of  1996,  5  U.S.C.  571- 
583,  which  authorizes  and  encourages 
Federal  agencies  to  use  consensual 
means  of  dispute  resolution  as 
alternatives  to  traditional  dispute 
resolution  processes.  The  Act  defines 
alternative  means  of  dispute  resolution 
as  "any  procedure  that  is  used  to  resolve 
issues  in  controversy  *  *  *"  It  defines 
"issue  in  controversy"  as  "an  issue 
which  is  material  to  a  decision 
concerning  an  administrative  program 
of  an  agency,  and  with  which  there  is 
disagreement  *  *  *"  The  Act  requires 
that  each  Federal  agency  adopt  a  policy 
that  addresses  the  use  of  ADR  and 
appoint  a  Dispute  Resolution  Specialist. 
Congress  enacted  the  Administrative 
Dispute  Resolution  Act  to  reduce  the 
time,  cost,  inefficiencies,  and 
contentiousness  that  too  often  are 
associated  with  litigation  and  other 
adversarial  dispute  resolution 
mechanisms. 

This  policy  is  also  consistent  with 
several  other  Federal  statutes  and 
regulations. 

The  Negotiated  Rulemaking  Act  of 
1996,  5  U.S.C.  561-570.  establishes  a 
framework  for  use  of  negotiated 
rulemaking.  Congress  enacted  the 
Negotiated  Rulemaking  Act  to  increase 
the  acceptability  and  improve  the 
substance  of  rules,  making  it  less  likely 
that  the  affected  parties  will  challenge 
the  rules  or  resist  enforcement. 

The  Alternative  Dispute  Resolution 
Act  of  1998,  28  U.S.C.  651-658.  directs 
all  Federal  courts  to  establish  ADR 
programs.  • 

The  Contracts  Disputes  Act,  41  U.S.C. 
605(d)  and  (e),  permits  the  use  of  ADR 
for  resolving  claims. 

The  FAA's  Procediires  for  Protests 
and  Contracts  Disputes,  14  CFR  Part  17, 
encourages  the  use  of  ADR  as  the 
primary  means  of  resolving 
procurement  related  disputes. 
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The  Federal  Sector  Equal 
Employment  Opportunity  Regulations. 
29  CFR  Part  1614  requires  agencies  to 
establish  or  make  available  an  ADR 
program.  The  ADR  program  must  be 
available  during  both  the  pre-complaint 
process  and  the  formal  complaint 
process. 

Relationship  to  Other  Dispute 
Resolution  Procedures 

This  policy  statement  replaces  the 
Interim  Statement  of  Policy  on 
Alternative  Dispute  Resolution 
published  in  the  Federal  Register  on 
November  15.  2000.  ft  does  not 
supersede  collective  bargaining 
agreements  or  other  statutory, 
regulatory,  or  contractual  dispute 
resolution  procedures,  or  military 
disciplinary  processes.  ADR  is  intended 
to  supplement,  not  replace,  existing 
procedures. 

No  Creation  of  Rights 

j  I  ADR  is  volimtary.  The  choice  of  when 
and  how  to  use  ADR  is  within  the 
discretion  of  the  Department's 
Operating  Administrations  and 
Secretarial  offices,  and  all  parties  must 
agree.  This  statement  of  policy  does  not 
create  any  right  to  judicial  review 
involving  the  compliance  or 
noncompliance  with  the  statement.  In 
addition,  the  statement  does  not  obligate 
the  Department  to  offer  funds  to  settle 
any  case,  to  accept  a  particular 
settlement  or  resolution  of  a  dispute,  or 
to  alter  any  existing  delegation  of 
settlement  or  litigation  authority. 

Issued  in  Washington,  DC  on  June  3,  2002. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 

Appendix — ADR  Considerations 

A  decision  to  use  ADR  may  be  made  before 
or  after  a  dispute  arises.  Several  factors 
should  be  considered  in  making  that 
decision.  Some  factors  may  favor  the  use  of 
ADR  while  others  may  weigh  against  it. 
Although  not  intended  as  an  exhaustive  list 
of  factors,  the  Department  has  determined 
that  ADR  may  be  helpful  in  resolving  a 

f (articular  dispute  where  one  or  more  of  the 
oUowing  factors  are  present: 

1 .  Identifiable  Parties.  There  is  an 
identiRable  group  of  constituents  with 
interests  (the  parties)  so  that  all  reasonably 
foreseeable  interests  can  be  represented. 

2.  Good  Faith.  The  parties  are  willing  to 
participate  in  good  faith. 

3.  Communication.  The  parties  are 
interested  in  seeking  agreement,  but  poor 
communication  or  personality  conflicts 
between  the  parties  adversely  affect 
negotiations. 

4.  Continuing  Relationship.  A  continuing 
relationship  between  the  parties  is  important 
and  desirable. 

5.  Issues.  There  are  issues  that  are  agreed 
to  be  ripe  for  a  negotiated  solution. 


6.  Unrealistic  View  of  the  Issues.  The 
parties'  demands  or  views  of  the  issues  are 
unrealistic.  A  discussion  of  the  situation  with 
a  neutral  may  increase  the  parties' 
understanding  and  result  in  more  realistic 
alternatives  and  options. 

7.  Sufficient  Areas  of  Compromise.  There 
are  sufficient  areas  of  compromise  to  make 
ADR  worthwhile. 

8.  Expectation  of  Agreement.  The  parties 
expect  to  agree  eventually,  most  likely  before 
reaching  the  courtroom  or  engaging  in  other 
adversarial  processes. 

9.  Timing.  There  is  sufflcient  time  to 
negotiate  and  ADR  will  not  unreasonably 
delay  the  outcome  of  the  matter  in  dispute. 
There  is  a  likelihood  that  the  parties  will  be 
able  to  reach  agreement  within  a  fixed  time. 
There  are  no  statutory  or  judicial  deadlines 
that  are  adversely  affected  by  the  process. 
ADR  may  result  in  an  earlier  resolution  of  the 
dispute. 

10.  Resources.  The  parties  have  adequate 
resources  (budget  and  people)  and  are  willing 
to  commit  them  to  the  process. 

While  many  of  these  factors  may  apply  to 
agency  rulemaking,  there  may  be  some 
variation  in  the  consideration.  For  example, 
with  regard  to  "Expectation  of  Agreement," 
the  consideration  may  be  that  all  affected 
interests  recognize  that  there  is  a  problem     ' 
that  must  be  solved  and  that  Federal 
regulation  is  the  appropriate  response. 
Furthermore,  under  the  Negotiated 
Rulemaking  Act,  the  head  of  the  agency 
would  determine  whether  negotiated  ' 
rulemaking  is  in  the  public  interest  and 
would  consider  several  factors  concerning 
the  parties,  the  timing,  the  costs,  and  the 
issues.  See  5  U.S.C.  561. 

There  are  also  factors  that  suggest  that  ADR 
should  not  be  used.  The  Administrative 
Dispute  Resolution  Act  of  1996  provides 
factors  that  suggest  that  ADR  is  inappropriate 
or  may  not  be  productive  in  a  particular 
dispute  resolution  proceeding.  See  5  U.S.C. 
572. 

[FR  Doc.  02-14692  Filed  6-11-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fed«ral  Aviation  Administration 

Proposed  Revision  to  Advisory 
Circular  (AC)  25.981-1  B,  Fuel  Tank 
Ignition  Source  Prevention  Guidelines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  revision  to 
advisory  circular. 

SUMMARY:  The  Federal  Aviation 
Administration  invites  public  comment 
on  a  proposed  revision  to  Advisory 
Circular  25.981-lB.  Fuel  Tank  Ignition 
Source  Prevention  Guidelines.  The 
revision  provides  updated  guidelines  for 
demonstrating  compliance  with  the 
certification  requirements  for  preventing 
ignition  sources  within  the  fuel  tanks  of 
transport  category  airplanes. . 


DATES:  Comments  must  be  received  on 
or  before  September  10,  2002. 
ADDRESSES:  You  should  send  your 
comments  on  the  proposed  revision  to 
the  Federal  Aviation  Administration, 
Attention:  Mike  Dostert,  Propulsion/ 
Mechanical  Systems  Branch,  ANM-1 12, 
Transport  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Ave 
SW.,  Renton,  WA  98055-4056.  You  may 
also  submit  comments  electronically  to: 
mike.dostert@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Dostert  at  the  above  address, 
telephone  (425)  227-2132,  facsimile 
(425)227-1320,  ore-mail 
mike.  dostert@faa  .gov. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Obtain  a  Copy  of  the 
Proposed  Advisory  Circular  Revision? 

You  may  obtain  an  electronic  copy  of 
the  draft  advisory  circular  identified  in 
this  notice  at  the  following  Internet  . 
address:  http://www.faa.gov/ 
certification/ aircraft/ air  index. htm. 

•  Click  on  "Advisory l^Iirculars"; 

•  At  the  bottom  of  the  next  page,  click 
on  "Related  Links"; 

•  On  the  next  page,  click  on  "Draft 
Advisory  circulars".  . 

•  On  the  next  page,  click  on  "Open 
for  Comment". 

If  you  do  not  have  access  to  the 
Internet,  you  may  request  a  copy  by 
contacting  Mike  Dostert  at  the  address 
or  phone  number  listed  earlier  in  this 
announcement. 

How  Do  I  Submit  Comments  on  the 
Draft  Advisory  Cimdar? 

You  are  invited  to  comment  on  the 
proposed  advisory  material  by 
submitting  written  conunents,  data,  or 
views.  You  must  identify  the  title  of  the 
AC  and  submit  your  comments  in 
duplicate  to  the  address  specified  above. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  for 
comments  before  issuing  the  final 
advisory  material. 

Discussion 

On  May  7,  2002,  the  Federal  Aviation 
Administration  (FAA)  published 
Amendment  25-102  to  14  CFR  part  25 
in  the  Federal  Register  (66  FR  23086). 
That  amendment  requires  design 
approval  holders  of  certain  turbine- 
powered  transport  category  airplanes  to 
submit  substantiation  to  the  FAA  that 
the  design  of  the  fuel  tank  system  of 
previously  certificated  airplanes 
precludes  the  existence  of  ignition 
sources  within  the  airplane  fuel  tanks. 
The  rule  also  requires  the  affected 
design  approval  holders  to  develop 
specific  fuel  tank  system  maintenance 
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and  inspection  instructions  for  any 
items  in  the  fuel  tank  system  that  are 
determined  to  require  repetitive 
inspections  or  maintenance,  to  assure 
the  safety  of  the  fuel  tank  system.  In 
addition,  the  rule  requires  certain 
operators  of  those  airplanes  to 
incorporate  FAA-approved  fuel  tank 
system  maintenance  and  inspection 
instructions  into  their  current 
maintenance  or  inspection  program. 

In  addition  to  the  rule  changes 
adopted  by  amendment  25-102,  the 
FAA  also  developed  advisory  material 
to  supplement  the  rule  changes.  That 
advisory  material  was  issued  on  April 
18,  2001,  as  Advisory  Circular  (AC) 
25.981-lB  and  AC  25.981-2.  The  FAA 
now  announces  the  availability  of  a 
revised  version  of  AC  25.981-lB  for 
public  comment. 

The  revised  advisory  material,  AC 
25.981-lC,  provides  guidance  on  how 
to  substantiate  that  ignition  sources  will 
not  be  present  in  airplane  fuel  tank 
systems  following  ^lures  or 
malfunctions  of  airplane  components  or 
systems.  Also  included  is  guidance  for 
developing  any  limitations  for  the 
Instructions  for  Coiitinyed 
Airworthiness  that  may  be  generated  by 
the  fuel  tank  system  sjiifety  assessment 
identified  in  amendment  25-102. 

Since  issuance  of  AC  25.981-lB,  the 
FAA  has  received  a  number  of 
comments  and  requests  for  additional 
guidance  from  users  of  the  AC  and  has 
developed  the  revised  AC  to  address 
these  issues.  Changes  to  the  AC  include: 

•  Clarification  of  the  definition  of 
filament  heating  energy  levels, 

•  A  new  paragraph  addressing 
electrostatics, 

•  A  new  paragraph  describing 
considerations  for  establishing 
minimum  wire  separation  distances, 

•  Discussion  of  use  of  silver  inside 
fuel  tanks, 

•  Additional  guidance  regarding 
spaces  adjacent  to  fuel  tanks 

•  New  guidance  on  considerations  for 
electrical  bond  redundancy,  self 
bonding  couplings,  bond  integrity 
checks,  bond  corrosion  and  integrity, 
and  definition  of  major  components. 

In  addition,  several  portions  of  the  AC 
have  been  reorganized  to  present  the 
material  in  a  more  useable  form. 
Revised  text  is  highlighted  in  yellow  for 
ease  in  identifying  changes  from  the 
previous  version  (AC  25.981-lB).  You 
may  also  review  the  previous  version  at 
the  Internet  address  provided  earlier  in 
this  document  under  the  heading,  "How 
do  I  obtain  a  copy  of  the  proposed 
advisory  circular  revision?" 


Issued  in  Renton,  Washington,  on  May  30, 
2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  02-14756  Filed  6-11-02;  8:45  am) 

BILUNG  COOE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Docket  No.  FAA-2002-12426] 

Draft  Advisory  Circular  93-1, 
Reservations  for  Unscheduled  Flights 
at  High  Density  Traffic  Airports; 
Correction 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  draft  advisory  circular 
and  request  for  comments;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice,  published  in 
the  Federal  Register  on  Jime  3,  2002  (67 
FR  38305).  That  notice  requests 
comments  on  Advisory  Circular, 
"Reservations  for  Unscheduled  Flights 
at  High  Density  Traffic  Airports."  That 
advisory  circular  would  harmonize  and 
clarify  procediu^s  currently  in  the 
Aeronautical  Information  Manual  and 
the  Aeronautical  Information 
Publication,  update  methods  of 
obtaining  reservations  to  include  a  new 
web-based  application,  discontinue  use 
of  telephone  modem  access,  provide  for 
an  increase  in  the  number  of  hours  in 
advance  of  operation  that  reservations 
may  be  made,  and  reflect  recent 
statutory  changes  affecting  operations  at 
Chicago  O'Hare  International  Airport. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Crean,  (202)  267-3538. 

Correction  of  Publication 

hi  the  notice  FR  Doc.  02-13820, 
beginning  on  page  38305  in  the  Federal 
Register  issue  of  June  3,  2002,  make  the 
following  corrections: 

1.  On  page  38305,  in  column  1,  in  the 
heading  section,  beginning  on  line  4, 
include  the  docket  number  to  read, 
"(Docket  No.  FAA-2002-12426". 

2.  On  page  38305,  in  column  1,  in  the 
ADDRESSES  section,  beginning  on  line  4, 
correct  "Docket  No.  FAA-2002-XXXX" 
to  read  "Docket  No.  FAA-2002-12426". 

3.  On  page  38305,  in  column  2,  in  the 
Comments  Invited  section,  begiiuiing  on 
line  17,  correct  "Comments  to  Docket 
No.  FAA-2002-xxxx"  to  read 
"Comments  to  Docket  No.  FAA-2002- 
12426'. 


Issued  in  Washington,  DC  on  June  4,  2002. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel,  Regulations 
Division. 
[FR  Doc.  02-14691  Filed  6-11-02:  8:45  am] 

BHJJNO  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Issue  a  Release  of 
Obligations  on  Surplus  Property  at 
Elmira-Corning  Regional  Airport, 
Elmira,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  FAA  is  publishing  notice 
of  the  proposed  release  of  13  parcels  of 
land,  totaling  approximately  21.1  acres, 
at  Elmira-Corning  Regional  Airport,  to 
allow  their  sale  to  the  New  York  State 
Department  of  Transportation 
(NYSDOT)  for  the  construction  of  a  full- 
serve  cloverleaf  interchange  at  Kahler 
Road/NYS  Route  17,  as  part  of  the 
Interstate  Highway  designation  of  Route 
17. 

Eleven  of  the  subject  13  parcels  of 
airport  property  were  acquired  between 
1959  and  1981,  with  federal  funding 
participation  through  the  Airport 
Improvement  Program  (AIP),  and  its 
predecessor,  the  Airport  Development 
and  Planning  Program  (ADAP).  The  2     . 
other  parcels  were  acquired  by  the 
Chemung  County,  the  owner  of  the      ' 
airport,  without  federal  funding 
participation. 

FAA's  action  is  to  release  theland 
parcels  from  the  deed  provisions 
requiring  aeronautical  use  of  the 
property.  These  properties  are  not 
needed  for  current  airport  use,  nor  will 
they  be  needed  for  any  future 
aeronautical  use,  based  on  the  Elmira- 
Corning  Regional  Airport  Layout  Plan. 

The  NYSDOT  will  purchase  the  21.1 
acres  from  Chemung  County  at  the  Fair 
Market  Value  of  $464,650.  Chemung 
County  will  use  these  funds  for  the 
maintenance,  operation  and  capital 
development  of  the  Elmira-Corning 
Regional  Airport. 

Any  comments  the  agency  receives 
will  be  considered  as  a  part  of  the 
decision. 

DATES:  Comments  must  be  refceived  on 
or  before  July  12,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Philip  Brito,  Manager,  FAA 
New  York  Airports  District  Office,  600 
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Old  Country  Road,  Suite  446,  Garden 
City,  New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Ann 
Clarke,  Airport  Manager,  at  the 
following  address:  Ms.  Ann  L.  Clarke, 
Airport  Manager,  Elmira-Corning 
Regional  Airport,  Suite  1,  276  Sing  Sing 
Road,  Horseheads,  New  York  14845. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Brito,  Manager,  New  York 
Airports  District  Office,  600  Old 
Country  Road,  Suite  446,  Garden  City, 
New  York  11530;  telephone  (516)  227- 
3803;  FAX  (516)  227-3813;  E-Mail 
PhiIip.Brito@faa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Road  Aviation  Investment  and 
Reform  Act  for  the  21st  Century,  Pubic 
law  10-181  (Apr.  5,  2000;  114  Stat.  61) 
(AIR  21)  requires  that  a  30  day  public 
notice  must  be  provided  before  the 
Secretary  may  waive  any  condition 
imposed  on  an  interest  in  surplus 
property. 

Issued  in  Garden  City,  New  York  on  May 
22,  2002. 

Philip  Brito, 

Manager,  New  York  Airports  District  Office, 
Eastern  Region. 

[FR  Doc.  02-14690  Filed  6-11-02;  8:45  am] 

8ILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB)  of  Seven  Current  Public 
Collections  of  Information 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  seven  currently  approved 
public  information  collections  which 
will  be  submitted  to  0MB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  August  12,  2002. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave.,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202) 267-9895. 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  0MB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  current  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 
of  the  agency's  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 

1.  2120-0008,  Operating 
Requirements:  Domestic,  Flag,  and 
Supplemental  Operations.  Title  49 
U.S.C.  44702,  empowers  the  Secretary  of 
Transportation  to  issue  air  carrier 
operating  certificates  and  to  establish 
minimum  safety  standards  for  the 
operation  of  the  air  carrier  to  whom 
such  certificates  are  issued.  Each 
operator  seeking  to  obtain,  or  is  in 
possession  of,  an  air  carrier  operating 
certificate  must  comply  with  the 
requirements  of  14  CFR  part  121.  The 
FAA  will  use  the  information  it  collects 
and  reviews  to  insure  compliance  and 
adherence  to  regulations  and,  if 
necessary,  to  take  enforcement  action  on 
violations.  The  current  estimated  annual 
reporting  burden  is  1,278,856  hoiu^. 

2.  2120-0014,  Procedures  for  Non- 
Federal  Navigational  Facilities  FAR  Part 
171.  The  non-Federal  navigation 
facilities  are  aids  to  air  navigation 
which  are  purchased,  installed, 
operated,  and  maintained  by  an  entity 
other  than  the  FAA  and  are  available  for 
use  by  the  flying  public.  FAR  Part  171 
describes  procedures  for  receiving 
permission  to  install  a  facility  and 
requirements  to  be  fulfilled  to  keep  it  in 
service.  These  requirements  include 
inspection  and  periodic  maintenance. 
These  tasks  and  any  other  repair  work 
done  to  these  facilities  is  recorded  in 
on-site  logs,  copies  of  which  are  sent  to 
the  regional  office.  The  current 
estimated  annual  reporting  burden  is 
29,516  hours. 

3.  2120-0535,  Antidrug  Program  for 
Personnel  Engaged  in  Specified 
Aviation  Duties.  14  CFR  Part  121, 
Appendix  1  and  J,  require  specified 
aviation  employers  to  implement  and 
conduct  FAA-approved  antidrug 
programs.  To  monitor  program 
compliance,  institute  program 
improvements,  and  anticipate  program 
problem  areas,  the  FAA  receives  drug 
test  reports  from  the  aviation  industry. 
The  current  estimated  annual  reporting 
burden  in  38,679  hours. 


4.  2120-0597,  Application  for 
Employment  and  the  Federal  Aviation 
Administration.  Under  the  authority 
given  by  PubUc  Law  104-50,  the  FAA 
has  developed  and  implemented  its  own 
system  for  evaluating  and  hiring  new 
personnel.  The  information  collected  is 
used  to  help  determine  the 
qualifications  of  potential  new  FAA 
hires.  The  current  estimated  annual 
reporting  burden  is  75,000  hours. 

5.  2120-0600,  Training  and 
Qualification  Requirements  for  Check" 
Airmen  and  Flight  Instructors.  Some 
experienced  pilots  who  would 
otherwise  qualify  as  flight  instructors  or 
check  airmen  but  who  are  not  medically 
eligible  to  hold  the  requisite  medical 
certificates,  cannot  perform  flight 
instructor  or  check  airmen  functions, 
even  in  simulators.  This  rule  establishes 
separate  requirements  for  check  airmen 
who  check  only  in  flight  simulators  and 
flight  instructors  who  instruct  only  in 
flight  simulators.  The  information 
collected  is  used  by  the  FAA  to  assure 
that  these  check  airmen  and  instructors 
maintain  the  high  qualification 
standards  required  to  perform  their 
safety  functions.  The  current  estimated 
annual  reporting  burden  is  13  hours. 

6.  2120-0604,  Aviation  Medical 
Examiner  Program.  The  information 
collected  is  used  to  determine 
applicants'  professional  and  personal 
qualification  to  become  an  Aviation 
Medical  Examiner  (AME).  Physicians 
who  respond  are  prospective  AMEs.  The 
current  estimated  annual  reporting 
burden  is  225  hours. 

7.  2120-0649,  Financial 
Responsibility  Requirements  for 
Licensed  Reentry  Activities.  The 
information  to  be  collected  supports  the 
FAA  in  determining  the  amount  of 
required  liability  insurance  that  is 
needed  for  a  reentry  operator  after 
examining  the  risks  associated  with  a 
reentry  vehicle,  its  operational 
capabilities,  and  its  designated  reentry 
site.  The  current  estimated  annual 
reporting  burden  is  1,566  hours. 

Issued  in  Washington,  DC.  on  June  6.  2002. 
Judith  D.  Street, 

Federal  Aviation  Administration  Information 
Collection  Clearance  Officer,  APF-WO. 
(PR  Doc.  02-14754  Filed  6-11-02:  8:45  am] 
BILUNO  COOE  4910-1»-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal.  Aviation  Administration 
[Summary  Notice  No.  PE-2002-39] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  on  this  notice  nor 
the  inclusion  or  emission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  f>etition  or  its  final 
disposition. 

DATES:  Comments  or  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  2,  2002. 
ADOflESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
h  ttp  ://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
.  Siegrist  (425-227-2126),  or  Susan 
Boylon  (425-227-1152),  Transport 
Airplane  Directorate  (ANM-113), 
Federal  Aviation  Administration,  1601 
Lind  Ave  SW.,  Renton,  WA  98055- 
4056,  or  Vanessa  Wilkins  (202-267- 
8029),  Office  of  Rulemaking  (ARM-1), 
Federal  Aviation  Administration,  800 


Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  piusuant  to 
14  CFR  11.85  and  ll.«91. 

Issued  in  Washington,  DC.  on  )une  6,  2002. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-12350. 

Petitioner:  Bombardier  Aerospace. 

Section  of  1 4  CFR  Affected:  14  CFR 
25.813.(e). 

Description  of  Relief  Sought:  To 
permit  installation  of  a  hinged  door 
between  passenger  compartments  on  the 
BD-700-1A10  Global  Express  corporate 
airplane. 

Docket  No.:  FAA-2002-12349. 

Petitioner:  Bombardier  Aerospace. 

Section  of  14  CFR  Affected:  14  CFR 
25.815. 

Description  of  Relief  Sought:  To  allow 
relief  from  the  aisle  width  requirement 
at  the  forward  inboard  aft-facing  seat  on 
the  BD-700-1A10  Global  Express 
corporate  airplane.  A  seat  placard  will 
state  not  for  use  during  taxi,  takeoff,  or 
landing. 

Docket  No.:  FAA-2002-12351. 

Petitioner:  The  Boeing  Company. 

Section  of  14  CFR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sought:  To 
permit  certification  compliance  for  the 
hydraulic  systems  on  Boeing  Models 
747-400  and  — 400F  series  airplanes 
with  increased  maximum  takeoff  weight 
of  910,000  lbs.,  by  (i)  similarity  to  the 
previously  tested  hydraulic  systems  on 
the  Boeing  Models  747-100  and  -400 
for  the  imchanged  parts  of  the 
installations,  and  (ii)  conducting  proof 
pressure  test  at  the  pressure  relief  valve 
setting  (3350  psig)  in  lieu  of  the  1.5 
times  design  operating  pressiue  (4500 
psig)  for  the  changed  parts  of  the 
installations. 

Docket  No.:  FAA-2002-12399. 

Petitioner:  Cessna  Aircraft  Company. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(b). 

Description  of  Relief  Sought:  To 
permit  Cessna  to  equip  Cessna  Model 
750  Citation  X  aircraft  with  multiple- 
occupancy  side-facing  couches  that  are 
not  designed  to  include  the  general 
occupant  protection  requirement  of 
§  25.785(b). 

(FR  Doc.  02-14689  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  aimounces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  rotorcraft  issues. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  June  25,  2002,  at  1  p.m. 
Central  Standard  Time  (CST). 
ADDRESSES:  Persons  in  the  Fort  Worth, 
Texas  area  can  participate  in  the 
teleconference  in  the  FAA  Regional 
Office,  ASW-7  Conference  Room  1,  6th 
Floor,  2601  Meacham  Blvd.,  Fort  Worth, 
Texas  76137.  Those  people  in  the 
Washington,  DC  metropolitan  area  can 
come  to  the  FAA  headquarters  building, 
800  Independence  Ave.,  Conference 
Room  in  Room  810,  Washington,  DC  to 
access  the  teleconference. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Phillips,  FAA,  Rotorcraft 
Directorate,  ASW-111,  2601  Meacham 
Blvd.,  Fort  Worth,  TX  76137,  telephone 
(817)222-5124,  e-mail 
mary.ann.phiUips@faa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
referenced  meeting  is  announced 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  II).  The  agenda 
will  include  approval  of  requesting  legal 
and  economic  drafting  support  for  the 
following  two  notices  of  proposed 
rulemaking  (NPRMs): 

•  Damage  Tolerance  and  Fatigue 
Evaluation  of  Metallic  Rotorcraft 
Structure. 

•  Damage  Tolerance  and  Fatigue 
Evaluation  of  Composite  Rotorcraft 
Structure. 

Attendance  is  open  to  the  public  but 
will  be  limited  to  the  space  available  on 
the  telephone  conferencing  system.  The 
telephone  number  for  participating  in 
the  teleconference  will  be  available  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

The  public  must  make  arrangements 
to  present  oral  statements  at  the 
meeting.  Written  statements  may  be 
presented  to  the  committee  at  any  time 
by  providing  16  copies  to  the  Assistant 
Chair  at  least  7  days  prior  to  the 
meeting.  Copies  of  the  NPRMs  that  will 
be  presented  may  be  obtained  by 
contacting  Mary  Aim  Phillips  at  (817) 
222-5124  or  by  e-mailing  her  at: 
mary.  ann  .phiUips@faa.gov. 
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If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting,  please  contact  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
at  the  meeting  if  requested  10  calendar 
days  before  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Fort  Worth,  Texas,  on  June  4, 
2002. 

James  A.  Grigg, 

Acting  Assistant  Executive  Director  for 
Rotorcraft  Issues,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  02-14753  Filed  6-11-02;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Technical  Standard  Order 
TSO-C  RIPS,  Recorder  Independent 
Power  Supply 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability  and 
requests  for  public  conunent. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  comments  on 
a  draft  Technical  Standard  Order  (TSO) 
C  RIPS,  Recorder  Independent  Power 
Supply  (RIPS).  The  draft  TSO-C  RIPS 
prescribes  the  minimum  performance 
standard  (MPS)  that  a  RIPS  must  meet 
in  order  to  bear  the  TSO  number  on  its 
identification  plate.  The  RIPS  is  to  be 
used  to  provide  emergency  power  to  a 
cockpit  voice  recorder  or  combination 
voice/data  recorder. 

DATES:  Conoments  must  be  received  on 
or  before  August  22,  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Federal  Aviation  Administration, 
Aircraft  Certification  Service,  Aircraft 
Engineering  Division,  Technical 
Programs  and  Continued  Airworthiness 
Branch,  AIR-120,  ATTN:  Bobbie  J. 
Smith,  Room  815,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Or,  deliver  comments  to:  Federal 
Aviation  Administration,  Room  815, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bobbie  J.  Smith,  Program  Support 
Specialist,  AIR-120,  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-9546. 

SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  persons  are  invited  to 
coniment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  received  on  the  proposed 
TSO  may  be  examined,  before  and  after 
the  comment  closing  date,  in  Room  815, 
FAA  Headquarters  Building  (FOB-lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

Since  1983,  there  have  been  52 
accidents  and  incidents  in  which  data 
was  not  available  ft-om  either  the 
cockpit  voice  recorder  or  the  flight  data 
recorder  or  both.  In  each  of  the 
incidences  the  non-availability  of  data 
was  due  to  interruption  of  electrical 
power  following  engine  failure, 
generator  failure,  or  crew  action. 

Recent  innovation  in  recorder  and 
power  supply  technology  have  made  it 
possible  to  provide  an  independent 
power  source  that  would  provide 
sufficient  power  to  operate  a  solid-state 
flight  recorder  for  10  minutes.  As  such, 
the  FAA  proposes  the  availability  of 
recorded  voice  and  data  information 
throughout  the  flight  up  until  a  brief 
period  (10  minutes)  after  loss  of 
electrical  power.  Such  data  would  be 
beneficial  to  accident  investigators  in 
rapidly  assessing  the  events  leading  up 
to  and  possibly  the  cause  of  accidents 
and  incidents.  Such  rapid  assessment* 
would  provide  the  information  that  the 
FAA  and  aircraft  industry  requires  in 
order  to  implement  any  necessary 
corrective  action. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO  may  be 
obtained  via  the  information  contained 
in  section  titled  FOR  FURTHER 
INFORMATION  CONTACT,  or  the  Internet  at 
http://www.faa.gov/certification/ 
aircraft/TSOA.htm. 

Issued  in  Washington,  DC.  on  June  6.  2002. 
Kim  K.  Smith, 

Acting  Deputy  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
|FR  Doc.  02-14755  Filed  6-11-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safsty 
Administration 

Innovative  Grants  To  Support 
Increased  Seat  Beit  Use  Rates 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. . 
ACTION:  Announcement  of  grants  to 
support  innovative  and  effective 
projects  designed  to  increase  seat  belt 
use  rates. 

SUMMARY:  NHTSA  aimounces  the  fourth 
year  of  a  grant  program  under  Section 
1403  of  the  Transportation  Equity  Act 
for  the  21st  Centiu7  (TEA-21)  to 
provide  funding  to  States  for  innovative 
projects  to  increase  seat  belt  use  rates. 
Consistent  with  prior  years,  the  goal  of 
this  program  is  to  increase  seat  belt  use 
rates  across  the  Nation  in  order  to 
reduce  the  deaths,  injuries,  and  societal 
costs  that  result  from  motor  vehicle 
crashes.  Selection  of  these  Innovative 
Grants  will  be  determined  based  on 
criteria,  as  specified  in  this  Federal 
Register  Notice.  Fimds  will  be  tracked 
in  a  fashion  similar  to  other  highway 
safety  grants,  using  the  Grant  Tracking 
System  (GTS).  This  Notice  solicits 
applications  from  the  States,  the  District 
of  Columbia  and  Puerto  Rico,  through 
their  Governors'  Representatives  for 
Highway  Safety,  for  funds  to  be  made 
available  in  fiscal  year  (FY)  2003. 
Detailed  application  instructions  are 
provided  in  the  Application  Contents 
and  Grant  Criteria  section  of  this  Notice. 
The  Section  157  Innovative  Grants  will 
be  awarded  to  States  that  comply  with 
the  criteria  set  out  in  the  Application 
Contents  and  Grant  Criteria  Section  of 
this  Notice. 

DATES:  Applications  must  be  received 
by  the  appropriate  NHTSA  Regional 
Office,  on  or  before  August  15,  2002. 
ADDRESSES:  Each  State  must  submit  its 
application  to  the  appropriate  NHTSA 
Regional  Office,  to  the  attention  of  the 
Regional  Administrator,  on  or  before 
August  15,  2002.  Addresses  of  the  ten 
Regional  Offices  are  listed  in  Appendix 
A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  relating  to  this  grant  program 
should  be  directed  to  Janice  Hartwill- 
Miller,  Occupant  Protection  Division 
(NTS-12),  Office  of  Traffic  Injury 
Control  Programs.  NHTSA.  400  Seventh 
Street.  SW.,  Room  5118,  Washington, 
DC  20590,  by  e-mail  at  jhartwill- 
miUer@nhtsa.dot.gov,  or  by  phone  at 
(202)  366-2684.  For  legal  issues.  States 
should  contact  Ms.  Heidi  L.  Coleman, 
Office  of  Chief  Counsel,  NCC-30. 
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NHTSA.  400  Seventh  Street,  SW..  Room 
5118.  Washington,  DC  20590,  by  phone 
at  (202)  366-1834.  Interested  applicants 
are  advised  that  no  separate  apphcation 
package  exists  beyond  the  contents  of 
this  announcement. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  Public  Law 
105-178,  was  signed  into  law  on  June  9. 
1998.  Section  1403  of  TEA-21 
contained  a  safety  incentive  grant 
program  regarding  seat  belt  usage  rates 
in  the  States.  Under  this  program,  funds 
are  allocated  each  fiscal  year  from  1999 
until  2003  to  States  that  exceed  the 
national  average  seat  belt  use  rate  or  that 
improve  their  State  seat  belt  use  rate, 
based  on  certain  required 
determinations  and  findings.  Section 
1403  provided,  beginning  in  FY  2000, 
any  funds  remaining  unallocated  in  a 
fiscal  year  after  determinations  and 
findings  related  to  seat  belt  use  rates 
have  been  made  are  to  be  used  to  "make 
allocations  to  States  to  carry  out 
innovative  projects  to  promote 
increased  seat  belt  use  rates."  Today's 
Notice  solicits  applications  for  funds 
that  will  become  available  in  FY  2003 
under  this  provision. 

TEA-21  imposes  several  requirements 
imder  the  innovative  projects  funding 
provision.  Specifically,  to  be  eligible  to 
receive  an  allocation,  a  State  must 
develop  a  plan  for  innovative  projects  to 
promote  increased  seat  belt  use  rates 
statewide  and. submit  the  plan  to  the 
Secretary  of  Transportation  (by 
delegation,  to  NHTSA).  NHTSA  was 
directed  to  establish  criteria  governing 
the  selection  of  State  plans  that  are 
eligible  to  receive  allocations  and  was 
further  directed  to  "ensure,  to  the 
maximum  extent  practicable, 
demographic  and  geographic  diversity 
and  a  diversity  of  seat  belt  use  rates 
among  the  States  selected  for 
allocations."  Finally,  subject  to  the 
availability  of  funds,  TEA-21  provides 
that  the  amount  of  each  grant  under  a 
State  plan  should  not  be  less  than 
$100,000. 

In  the  following  sections,  the  agency 
describes  the  application  and  award 
procediu^s  for  receipt  of  funds  under 
this  provision,  for  FY  2003.  This 
description  includes  the  requirements 
regarding  contents  of  a  State's  proposal 
and  the  elements,  procediires  and 
criteria  the  agency  will  use  to  determine 
which  proposals  are  eligible  for  award, 
proposed  activities  that  will  not  be 
approved  for  funding,  and  the  amount 
of  each  award. 

These  application  and  award 
procedures  are  built  upon  the 


experience  of  the  past  several  years. 
They  are  designed  to  make  the  process 
as  streamlined  as  possible,  and  at  the 
same  time,  to  ensure  that  programs  with 
the  maximum  potential  for  impact 
receive  adequate  funding  to 
significantly  increase  seat  belt  usage. 
The  award  criteria  have  been  designed 
to  support  those  States  proposing  to 
carry  out  intensified,  statewide 
programs  of  high  visibility  enforcement 
of  their  seat  belt  laws.  Experience  from 
many  States  has  shown  that  such 
prograins  can  substantially  increase  seat 
belt  use  rates  in  a  very  short  period  of 
time  and  such  gains  can  be  sustained. 

Obiective  of  This  Grant  Program 

The  objective  of  this  grant  program  is 
to  increase  statewide  seat  belt  use  rates 
by  supporting  strategies  and  activities 
with  the  greatest  potential  for  impact. 

To  be  considered  for  an  award  under 
this  program  in  FY  2003,  the  State's 
proposed  effort  must  be  based  on  a  core 
component  of  highly  visible 
enforcement  of  its  seat  belt  use  law.  The 
application  must  include  an  intensified 
Enforcement  Plan,  which  assures 
participation  in  at  least  two  enforcement 
mobilizations,  each  of  which  is  at  least 
two  weeks  in  duration  and  includes  the 
participation  of  local  law  enforcement 
agencies  covering  at  least  85  percent  of 
the  State's  population.  The  application 
also  must  include  a  comprehensive 
Public  Information  and  Education 
(PIG-E)  Plan  with  a  clear  enforcement 
message  designed  to  make  the  public 
aware  of  the  proposed  enforcement 
effort.  It  is  strongly  encouraged  that 
States  include  a  paid  media  component 
in  this  PI&E  Plan.  The  State  must  be 
willing  to  submit  its  media  materials 
(i.e.,  scripts,  storyboards,  etc.)  and 
media  buy  plans  for  NHTSA  review, 
prior  to  implementing  the  project. 
NHTSA  will  provide  for  technical 
assistance  to  be  available  to  States  for 
the  development  and  implementation  of 
their  PI&E  plan.  The  application  must 
also  include  an  Outreach  Plan  that 
specifies  the  high-risk  segments  of  the 
community  that  will  be  targeted  and 
how  they  will  be  reached  and  the 
application  must  include  an  Evaluation 
Plan  that  describes  how  the  State 
intends  to  evaluate  the  impact  of  its 
campaign.  At  a  minimum,  the 
evaluation  plcm  must  provide  for 
observational  siuveys  of  seat  belt  use, 
shortly  before  and  after  the  Operation 
ABC  national  mobilization  which  will 
take  place  in  May  2003.  It  is  strongly 
recommended  that  such  observations  be 
conducted  before  and  after  the 
Thanksgiving  Day  mobilization  as  well. 
Due  to  budget  and  weather  constraints 
in  some  States,  this  is  not  a  requirement. 


In  addition,  at  least  the  June  2003  post- 
mobilization  observational  survey  must 
be  the  full  (NHTSA  approved)  statewide 
seat  belt  observational  survey.  Finally, 
the  State's  proposed  enforcement,  PI&E, 
and  outreach  efforts  must  be  applied 
statewide.  When  the  elements  described 
above  have  been  implemented  in  an 
intense  and  coordinated  manner,  they 
have  frequently  resulted  in  significant 
increases  in  statewide  seat  belt  usage 
rates.  Accordingly,  these  elements  (i.e., 
enforcement,  PI&E,  outreach  and 
evaluation)  are  essential  for  a  State's 
proposal  to  be  considered  for  award. 

States  submitting  a  proposal  designed 
to  increase  seat  belt  use  in  only  a 
limited  number  of  jiuisdictions  within  a 
State;  one  that  lacks  a  strong  statewide 
enforcement  effort  or  a  clear 
enforcement  message  in  its  PI&E  plan; 
one  that  does  not  have  an  adequate 
outreach  plan  to  ensure  public  support 
for  the  program;  or  one  that  does  not 
include  an  evaluation  component 
designed  to  measure  statewide  changes 
in  seat  belt  usage  at  least  before  and 
after  the  May  2003  Operation  ABC 
National  mobilization  will  not  be 
eligible  for  a  grant  award. 

Special  Provisions  for  Evaluation  and 
Media 

NHTSA  will  reserve  approximately  $4 
million  from  the  FY  2003  funds  to 
conduct  national  observational  surveys 
to  measure  changes  in  seat  belt  use 
before  and  after  at  least  one 
mobilization  in  calendar.year  (CY)  2003, 
to  conduct  pre-  and  post-mobilization 
telephone  surveys,  nationwide  and  in 
States;  to  assess  changes  in  public 
awareness  and  attitudes  regarding 
enforcement  mobilizations;  and  to 
provide  technical  evaluation  assistance 
to  the  States.  As  a  condition  of  award, 
States  must  agree  to  provide  the  results 
of  their  own  pre-  and  post-mobilization 
observational  surveys  to  NHTSA,  in  a 
timely  fashion,  to  facilitate  NHTSA's 
overall  evaluation  of  the  effectiveness  of 
the  FY  2003  grant  program.  NHTSA  will 
share  the  results  of  its  telephone  surveys 
with  the  States.  These  data  will  provide 
information  regarding  the  extent  to 
which  the  public  was  aware  of  the 
enforcement.  PI&E,  and  outreach  efforts 
in  each  State,  thus  assisting  statewide 
evaluation  efforts.  States  may  also 
propose  to  conduct  additional 
evaluation  activities  (e.g.  conducting 
motorist  surveys  at  DMVs  or  licensing 
centers).  NHTSA  will  aid  the  States  in 
such  efforts  wherever  possible,  such  as 
by  tabulating  and  analyzing  the  results 
of  motorist/DMV  surveys.  Should 
NHTSA  select  States  to  conduct  certain 
in-depth  evaluations  (e.g.  DMV 
surveys),  it  is  expected  that  such  States 
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will  cooperate  with  NHTSA  to  carry  out 
these  activities. 

NHTSA  will  reserve  an  additional  $1 
million  to  provide  technical  assistance 
to  the  States  and  support  their  efforts  to 
develop  and  implement  their 
enforcement-focused  media  efforts  that 
support  the  National  Seat  Belt 
Enforcement  Mobilizations  during  CY 
2003. 

Award  of  Funds  and  Funding  Levels 

Every  effort  will  be  made  to  fund  as 
many  States  as  possible.  States  will 
receive  an  award  of  grant  funds  under 
this  program  if  they  meet  the 
requirements  described  in  this  notice 
and,  in  particular,  if  they  adequately 
provide  for  the  four  essential  elements 
(enforcement.  PI&E.  outreach  and 
evaluation)  described  in  this  notice  in 
the  "Application  Contents  and  Grant 
Criteria"  section. 

In  FY  2002.  the  amount  of  grant  funds 
that  each  State  received  under  the 
Section  157  Innovative  Grant  program 
was  based  on  a  formula.  A  formula  will 
not  be  used  in  FY  2003.  Instead,  the 
ftinding  amount  each  State  receives  will 
be  based  on  the  extent  to  which  the 
agency  determines  that  the  activities 
planned  will  directly  and  adequately 
support  the  four  essential  program 
elements  described  in  the  "Application 
Contents  and  Grant  Criteria"  section  of 
this  notice  and  that  the  activities 
plaimed  have  potential  to  make  a 
significant  impact  on  seat  belt  use. 

To  maximize  the  potential  for  impact, 
it  is  anticipated  that  no  State  will 
receive  a  grant  award  of  less  than 
$350,000.  subject  to  the  availability  of 
funds.  This  $350,000  minimum  was 
derived  based  on  experience  gained  by 
the  agency  over  the  past  3  years  of  this 
Innovative  Grant  program.  It  reflects  the 
agency's  estimate  of  the  minimum 
resources  needed,  in  smaller  or  less 
populated  States,  to  implement  an 
effective  statewide  seat  belt  program 
that  includes  intensive  enforcement  and 
media,  appropriate  outreach,  and  a  basic 
level  of  evaluation. 

However,  we  expect  that  most  States 
will  receive  in  excess  of  this  minimum 
amount.  When  developing  their 
proposals,  States  are  encouraged  to 
consider  their  level  of  effort  and  budget 
in  FY  2002  and  whether  any  significant 
new  activities  are  being  proposed  in  this 
fiscal  year.  For  example,  if  last  year's 
effort  did  not  include  paid  media  and 
the  State  believes  that  paid  media 
would  enhance  its  FY  2003  effort,  the 
State  should  include  paid  media  in  the 
proposal  for  this  year  and  adjust  its 
budget  accordingly.  The  agency 
encourages  States  to  consider  the 
inclusion  of  paid  media  in  their 


applications,  based  on  the  evidence  it 
has  received  of  the  significant  impact 
paid  media  had  on  public  awareness  in 
South  Carolina  in  the  Fall  of  2000  and 
during  the  eight-state  mobilization  that 
took  place  in  the  southeast  region  of  the 
country  (NHTSA's  Region  IV)  " 
surrounding  Memorial  Day  2001. 

However,  to  the  extent  tnat  the  agency 
determines  that  proposed  activities  do 
not  directly  or  adequately  support  the 
four  essential  program  elements  (i.e., 
enforcement,  PI&E,  outreach,  and 
evaluation)  or  that  they  do  not  have 
substantial  impact  potential,  these 
activities  will  not  be  recommended  for 
funding. 

Allowable  Uses  of  Federal  Funds 

In  FY  2003,  the  Section  157 
Innovative  Grant  funds  will  be  tracked 
in  a  fashion  similar  to  other  highway 
safety  grants,  through  the  Grant 
Tracking  System.  Funds  provided  to  a 
State  under  this  grant  program  shall  be 
used  to  carry  out  the  approved  activities 
described  in  the  State's  application  for 
which  the  grant  is  awarded.  In  addition, 
allowable  uses  of  Federal  funds  shall  be 
governed  by  49  CFR  Part  IB- 
Department  of  Transportation  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  and  the  cost 
principles  contained  in  0MB  Circular 
A-87. 

Eligibility  Requirements 

Only  the  50  States,  the  District  of 
Columbia  and  Puerto  Rico,  through  their 
Governors'  Representatives  for  Highway 
Safety,  will  be  considered  eligible  to 
receive  funding  imder  this  grant 
program. 

Application  Procedures 

Each  applicant  must  submit  one 
original  and  two  copies  of  the 
application  package  to  the  appropriate 
NHTSA  Regional  Office  (see  Appendix 
A)  to  the  attention  of  the  Regional 
Administrator. 

Applications  must  be  typed  on  one 
side  of  the  page  only  and  adhere  to  the 
requirements  of  the  Application 
Contents  and  Grant  Criteria  Section 
below.  Appendix  B  provides  a  checklist 
to  facilitate  the  preparation  of  the 
proposals.  Only  application  packages 
submitted  by  a  State's  Governor's 
Representative  for  Highway  Safety  and 
received  in  the  appropriate  Regional 
Office  on  or  before  August  15,  2002  will 
be  considered. 

Application  Contents  and  Grant 
Criteria 

To  be  eligible  for  a  grant  under 
Section  157,  a  State  must  submit  an 


application  that  describes  and/or 
docimients  all  of  the  following: 

1.  Introduction — A  brief  description 
of  the  State's  geographic  and 
demographic  population  distribution, 
and  any  other  unique  characteristics 
(e.g..  how  the  seat  belt  use  rate  varies 
within  the  State  by  vehicle  type  or  by 
ethnic  populations)  that  are  relevant  to 
the  State's  plan  to  increase  seat  belt  use. 
The  introduction  should  also  include  a 
statement  that  describes  the  State's 
current  usage  rates,  along  with  a 
discussion  of  recent  trends  and  goals  for 
seat  belt  use  in  CY  2003,  and  any 
available  information  to  explain  recent 
progress  or  lack  of  progress  in 
increasing  seat  belt  usage.  2. 

2.  Certifications — A  signed  statement 
by  the  State  that;  (i)  It  will  use  the  funds 
awarded  under  this  grant  program 
exclusively  to  implement  a  statewide 
seat  belt  program  in  accordance  with  the 
requirements  of  Section  157(b)  of  Public 
Law  105-178  (TEA-21);  (ii)  it  will 
administer  the  funds  in  accordance  with 
49  CFR  part  18  and  OMB  Circular  A-87; 
(iii)  it  will  provide  pre-  and  post- 
mobilization  observational  survey  data 
on  seat  belt  use,  for  at  least  the  May 
2003  Operation  ABC  National 
Mobilization  to  NHTSA  within  one 
month  following  the  collection  of  such 
data;  (iv)  it  will  provide  to  the  NHTSA 
Regional  Administrator,  no  later  than  IS 
months  after  the  grant  award,  a  report  of 
activities  carried  out  with  grant  funds 
and  accomplishments  to  date;  and  (v)  it 
will  comply  with  all  applicable  laws 
and  regulations,  financial  and 
programmatic  requirements. 

3.  Required  Program  Elements 
(a)  High-Visibility  Seat  Belt 

Enforcement  Plan — Describe  the  State's 
plan  for  its  intensified  enforcement 
activities  which  must  include  all  of  the 
following  strategies; 

(1)  Conduct  a  minimum  of  two  highly 
visible  seat  belt  enforcement 
mobilizations,  each  two-weeks  in 
duration,  including  a  mobilization  from 
May  19  to  June  1,  2003,  and  another 
from  November  18  to  December  1,  2003. 
If  other  time  frames  are  proposed,  the 
State  must  provide  adequate 
justification  for  why  these  time  frames 
are  more  crucial  than  those  listed  above. 
Because  of  the  documented  impact  of 
enforcement-based  approaches, 
applications  based  on  non-enforcement 
approaches  to  increase  seat  belt  use  will 
not  be  eligible  for  award; 

(2)  Provide  assurance  that  every  effort 
will  be  made  to  enlist  the  participation 
in  the  mobilization  of  local  law 
enforcement  agencies  covering  at  least 
85  percent  of  the  State's  population. 
Documentation  of  such  effort  should 
include  the  proposed  plan  for  recrmting 
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State  and  local  law  enforcement  agency 
partners  and  any  letters  of  commitment 
already  secured;  and 

(3)  Provide  a  description  of  the 
enforcement  strategies  the  State  plans  to 
employ  (e.g.,  checkpoints,  saturation 
patrols  or  enforcement  zones.)  Highly 
visible  and  intensive  enforcement 
approaches  have  frequently  been  found 
to  increase  seat  belt  usage.  Thus,  States 
are  encouraged  to  identify  and  use  the 
most  visible  and  intensive  approaches 
available  to  them.  Proposals  that  do  not 
include  intensified,  highly  visible 
enforcement  approaches  will  not  be 
considered  for  award. 

(b)  Comprehensive  Public  Information 
and  Education  Plan — Describe  the 
State's  plan  for  a  statewide  public 
information  and  education  (PI&E) 
strategy  to  focus  public  attention  on  the 
intensified  enforcement  effort.  Each  of 
the  following  elements  must  be 
included  and  described: 

(1)  Conduct  a  minimiun  of  4  weeks  of 
public  information  and  education  in 
support  of  each  mobilization.  It  is 
assumed  that  PI&E  portions  of  these 
mobilizations  will  occur  from  May  5  to 
June  1,  2003,  and  from  November  4  to 
December  1,  2003.  If  other  time  frames 
for  the  overall  PI&E  effort  are  proposed, 
the  State  must  supply  adequate 
justification; 

(2)  Describe  the  proposed  earned  and 
donated  media  plan  to  be  employed 
during  each  of  the  4-week  periods; 

(3)  Describe  the  proposed  paid  media 
plan  to  be  employed.  It  is  recommended 
that  paid  media  be  considered  for  the 
second  and  third  weeks  of  each  4-week 
PI&E  period  (i.e..  May  12  to  May  25. 
2003,  and  November  11  to  November 
24,  2003).  Include  a  brief  description  of 
the  State's  proposed  paid  media  plan, 
including  its  media  buy,  what  specific 
populations  or  areas  will  be  targeted, 
and  how  the  State  plans  to  reach  the 
targeted  audience,  presiunably  those 
with  the  lowest  usage  rates.  The  State 
should  also  describe  the  proposed 
media  mix,  including  radio,  TV, 
billboards,  etc.  If  the  State  proposes  a 
shorter  (e.g.,  one  week)  or  different  (e.g., 
first  and  second  of  the  4  weeks)  paid 
media  time  frame,  or  proposes 
employing  no  paid  media  at  all,  the 
application  should  include  a 
justification  for  that  approach.  Media 
and  media  buy  plans  must  also  be 
submitted  for  NHTSA  review; 

(4)  Provide  assurance  that  media  and 
media  buy  plans  will  be  submitted  to 
NHTSA  for  review,  prior  to  production 
and  purchase; 

(5)  Describe  how  messaging  (earned, 
donated,  and  paid)  will  be  focused 
primarily  on  the  enforcement  effort;  any 
proposed  media  effort  that  does  not 


include  a  focus  on  enforcement 
messages  will  not  be  accepted;  and 

(6)  Include  a  discussion  of  proposed 
efforts  to  produce  and  disseminate  ads 
(paid  and  public  service)  that  will  target 
low  belt  use  groups  or  low  belt  use 
areas;  include  a  description  of  plans  to 
produce  such  ads  in  languages  other 
than  English,  as  appropriate. 

(c)  Outreach  Plan — Describe  the 
State's  Outreach  plan,  which  must 
include  all  of  the  following: 

(1)  Specify  which  segments  of  the 
community,  (e.g.  rural,  teen,  and  diverse 
groups)  will  be  the  targets  of  the 
outreach  effort; 

(2)  Specify  which  organizations, 
networks  and  other  intermediaries  will 
be  used  to  reach  the  targeted  audiences; 
and 

(3)  Specify  how  the  outreach  effort 
will  build  support  for  the  mobilizations. 

(d)  Evaluation — The  State  must 
provide  for  pre-  and  post-mobilization 
observational  siweys  of  seat  belt  use  for 
at  least  the  Memorial  Day,  2003 
mobilization  (i.e.,  late  April  and  early 
June,  2003).  It  is  strongly  recommended 
that  such  observations  be  conducted  • 
before  and  after  the  Thanksgiving  Day 
mobilization  as  well.  Due  to  budget  and 
weather  constraints  in  some  States,  this 
is  not  a  requirement.  The  pre-survey  for 
the  Memorial  Day  2003  mobilization 
may  either  be  the  full  (NHTSA- 
approved)  statewide  seat  belt 
observational  survey  or  "sub-sample 
survey"  which  uses  a  stratified  sample 
of  observational  sites  included  in  the 
statewide  survey.  These  sites  should  be 
selected  to  be  as  representative  of  the 
State  as  possible,  e.g.,  mix  of  rural/ 
luban;  various  socioeconomic  strata,  etc. 
The  post  Memorial  Day  survey  must  be 
the  full  (NHTSA  approved)  statewide 
survey.  "The  State  must  describe  how, 
where,  and  when  it  will  conduct  the 
observational  surveys  supported  by  this 
grant.  The  application  must  also  include 
a  description  of  how  the  evaluation 
effort  will  be  implemented  and 
managed.  NHTSA  recognizes  that  many 
States  already  have  comprehensive 
efforts  underway  to  evaluate  their  entire 
occupant  protection  programs.  States 
are  encouraged  to  integrate  the 
evaluation  of  this  program  with  those 
broader  efforts.  NHTSA  is  prepared  to 
offer  technical  assistance  for  evaluation, 
including  the  provision  of  survey 
protocols  and  instruments  to  any  State, 
upon  request,  and  to  the  extent  possible, 
by  providing  data  analysis  support 
(particularly  for  DMV  motorist  surveys). 

4.  Budget — Each  State's  application 
must  include  a  budget,  using  the  format 
in  Appendix  C,  with  the  following 
categories: 


a.  Program  Management  and 
Coordination— Include  the  estimated 
total  cost  for  personnel. 

b.  Enforcement — Estimate  the  funds 
devoted  to  enforcement  programs 
(include  sub-grants  to  law  enforcement 
agencies,  mini-grants,  etc.). 

c.  Public  Information  and 
Education — Estimate  the  funds  assigned 
to  each  key  element  of  the  PI&E 
component,  which  may  or  may  not 
include  the  following: 

1.  Public  relations  consultants; 

2.  Campaign  events; 

3.  Development  of  ads/PSAs; 

4.  Purchase  of  ads; 

5.  Materials  and  incentives;  and 

6.  Other  PI&E  costs. 

d.  Outreach — Estimate  the  funds 
devoted  to  making  contact  with  groups, 
networks,  associations  and  other 
organizations  that  can  be  enlisted  to 
help  foster  support  for  the  high 
visibility  enforcement  effort  among 
diverse  segments  of  the  State's 
population. 

e.  Evaluation — Include  the  estimated 
cost  for  conducting  pre-  and  post- 
mobilization  observational  surveys  of 
seat  belt  use  for  at  least  the  May  2003 
mobilization. 

Note:  The  State  has  the  option  of  proposing 
more  in-depth  evaluation,  including 
observational  surveys  before  and  after  other 
mobilizations,  as  well  as  telephonic  and 
other  forms  of  awareness  and  attitudinal 
surveys. 

The  State  shall  include  in  the  budget 
for  FY  2003  grant  funds  information  on 
prior-year  innovative  grant  funds. 
Specifically,  the  State  shall  itemize  how 
much  of  these  prior  year  funds  have  not 
yet  been  expended  and  how  much  will 
be  re-allocated  to  support  the  FY  2003 
program.  States  are  reminded  that  all 
remaining  FY  2000,  Section  157 
Iimovative  Grant  funds  must  be  spent  by 
the  end  of  FY  2003  (i.e.,  by  September 
30,  2003). 

Reporting  Requirements  and 
Deliverables:  Following  award,  each 
successful  applicant  will  be  responsible 
for  providing  the  following  reports: 

1.  Quarterly  Reports — The  quarterly 
reports  should  include  a  summary  of 
eiiforcement  and  other  activities  emd 
accomplishments  for  the  preceeding 
period,  significant  problems 
encountered  or  anticipated,  a  brief 
itemization  of  expenditures  made 
during  the  3-nionth  reporting  period, 
and  proposed  activities  for  the 
upcoming  reporting  period.  Please  note: 
Many  States  will  be  continuing  to  spend 
funds  already  awarded  during  the  first 
3  years  of  this  Section  157  Innovative 
Grant  program  after  these  fourth  year 
funds  are  awarded.  NHTSA  does  not 
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intend  nor  desire  that  States  submit 
separate  Quarterly  Reports  for  the 
various  funding  years.  Activities  carried 
out  during  a  reporting  period  under  all 
four  years  of  funding  should  be 
documented  in  the  same  report. 
However,  the  State  should  include  a 
tabulation  of  how  much  funds  were 
expended  during  the  reporting  period 
fi^m  each  year.  Also,  during  the  first  2 
ytfars,  a  number  of  States  modified  their 
grants  to  change  from  Quarterly  to 
Monthly  reporting.  Those  States  should 
continue  to  submit  Monthly  Reports 
during  the  fourth  year,  at  least  until  all 
first  and  second  year  funds  have  been 
spent.  Any  decisions  and  actions 
required  in  the  upcoming  program 
period  should  be  included  in  the  report. 

2.  Final  Report^A  Final  Report  tnat 
includes  a  summary  of  the  impact  of  the 
year-long  (CY  2003)  program.  It  should 
include  a  complete  description  of  the 
innovative  projects  conducted, 
including  partners,  overall  program 
implementation,  evaluation 
methodology  and  findings  from  the 
program  evaluation.  In  terms  of 
information  transfer,  it  is  important  to 
know  what  worked  and  what  did  not 
work,  imder  what  circumstances,  and 
what  can  be  done  to  avoid  potential 
problems  in  future  projects.  The  grantee 
shall  submit  three  copies  of  the  Final 
Report  to  the  Regional  Office  within 
fifteen  months  following  grant  award. 

Application  Review  Procedures 

All  applications  will  be  reviewed  by 
an  Evaluation  Committee  to  ensure  that 
the  application  meets  all  of  the 
requirements  contained  in  this  notice, 
including  the  requirements  contained  in 
the  "Application  Contents  and  Grant 
Criteria"  section  of  the  Notice.  This 
evaluation  process  may  include 
submission  of  technical  or  program 
questions  from  the  evaluation 
conunittee  to  the  applicants.  In 
addition,  the  Evaluation  Committee  will 
determine  whether  the  activities  and 
identified  resources  included  in  the 


proposals  will  directly  and  adequately 
support  the  four  essential  program 
elements  described  in  the  "Application 
Contents  and  Grant  Criteria"  section  of 
this  notice  and  whether  the  proposed 
activities  have  potential  to  make  a 
significant  impact  on  seat  belt  use.  To 
the  extent  that  the  Evaluation 
Committee  determines  that  proposed 
activities  will  not  directly  and 
adequately  support  the  four  essential 
program  elements  (enforcement,  PI&E, 
outreach,  and  evaluation)  or  that  they 
will  not  have  substantial  impact 
potential,  such  activities  will  not  be 
recommended  for  funding. 

More  specifically,  the  Evaluation 
Committee's  review  will  assess:  (a)  The 
comprehensiveness,  intensity, 
feasibility,  and  potential  impact  of  the 
proposed  approach  for  each  of  the 
required  program  elements  (i.e. 
enforcement,  PI&E,  outreach,  and 
evaluation);  (b)  the  extent  to  which 
adequate  funding  (from  a  variety  of 
sources)  has  been  identified  to  carry  out 
the  proposed  program  elements;  and  (c) 
the  extent  to  which  the  funds  requested 
in  the  grant  proposal  are  allocated  to  the 
required  program  elements  and  are  not 
diverted  to  activities  with  less  potential 
for  impact.  Activities  within  any 
proposal  that  are  determined  by  the 
evaluation  team  not  to  have  significant 
potential  for  increasing  seat  belt  usage 
in  the  State  will  not  be  approved  for 
funding.  As  previously  stated,  NHTSA 
will  make  every  effort  to  maximize  the 
number  of  awards  made.  It  is 
anticipated  that  awards  will  be  made  in 
November  2002. 

Rose  A.  McMurray, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

Appendix  A 

NHTSA  Regional  Offices 

Region  I  (CT.  MA.  ME,  NH.  RI.  VT) 

Volpe  National  Transportation  Systems 
.  Center.  S5  Broadway.  Kendall  Square, 
Code  903.  Cambridge.  MA  02142 


Region  II INJ,  NY.  PR) 

222  Mamaroneck  Avenue  Suite  204.  White 
Plains.  NY  10605 

Region  III  (DE.  DC.  MD.  PA,  VA,  WV) 

10  South  Howard  Street.  Suite  4000. 
Baltimore,  MD  £1201 

Region  !V (AL.  FL.  GA.  KY.  MS.  NC,  SC,  TN) 

Atlanta  Federal  Center.  61  Forsyth  Street. 
SW.  Suite  17T30.  Atlanta.  GA  30303 

Region  V  (IL,  IN,  MI.  MN,  OH,  WI) 

19900  Governors  Drive.  Suite  201.  Olympia 
Fields.  IL  60461 

Region  VI  (AR,  LA.  NM,  OK,  TX) 

819  Taylor  Street.  Room  8A38.  Fort  Worth. 
TX  76102-6177 

Region  Vll  (I A.  KS.  MO,  NE) 

901  Locust  Street.  Room  466.  Kansas  City. 
MO  64106 

Region  VIII  (CO,  MT.  ND,  SD,  UT,  WY) 

555  Zang  Street.  Room  430.  Lakewood.  CO 
80228 

Region  IX  lAZ,  CA.  HI.  NV) 

201  Mission  Street.  Suite  2230.  San 
Francisco.  CA  94105 

Region  X  (AK.  ID.  OR,  WA) 

3140  lackson  Federal  Building.  915  Second 
Avenue.  Seattle.  WA  98174 

Appendix  B 

Application  Checklist;  Section  157 
Innovative  Grant  Application  for  FY  2003 

Applying  State: 

Reviewer:  ; 

Indicate  whether  the  application 
adequately  addresses  each  listed  itepi. 


Item  No. 


Intro.  1.1  .... 
liMro.  1.2  .... 
Iirtro.  1.3  .... 
Certs.  2.1  .. 
Certs.  2.2  .. 
Certs.  2.3.1 

Certs.  2.3.2 


YES 


NO 


Does  the  application  adequately 


Describe  the  State's  geographic  and  demographic  population  distribution  and  other 
unique  characteristics  relevant  to  the  State's  plan? 

Describe  the  State's  usage  rates  and  recent  trends,  along  with  discussion  of  factors 
contributing  to  recent  progress  or  lack  of  progress? 

Describe  the  seat  belt  use  increase  expected  to  be  achieved  by  means  of  the  pro- 
posed activities? 

Certify  that  the  State  will  use  the  proposed  funds  exclusively  to  implement  a  state- 
wide seat  belt  program  in  accordance  with  the  requirements  of  Section  1 57(b)? 

Certify  that  the  State  will  administer  the  proposed  funds  in  accordance  with  CFR 
Part  18  and  OIVIB  Circular  A-87? 

Certify  that  the  State  will  provide  pre-  and  post-mobilization  observational  survey 
data  on  seat  belt  use.  for  at  least  the  May  2003  Operation  ABC  national  mobili- 
zation, to  NHTSA.  within  one  month  following  the  collection  of  such  data? 

Certify  that  at  least  the  post-May  mobilization  survey  will  be  a  full  NHTSA-approved 
survey? 
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Item  No. 

YES 

NO 

Does  ttie  application  adequately  .    .    . 

Certs.  2.4  

^ 

Certify  tfiat  the  State  will  provide  a  report  on  grant  activities  and  accomplishments 

Certs.  2.5  

to  the  NHTSA  Regional  Administrator  no  later  than  15  months  after  grant  award? 
Certify  that  the  State  will  comply  with  all  applicable  laws  and  regulations,  financial 

Enforce  3.1 

and  programmatic  requirements? 
Document  the  State's  intent  to  conduct  a  minimum  of  two,  two-week  long,  high  visi- 

Enforce. 3.1  1  (if  NO  to  3.1)  

bility  seat  belt  enforcement  mobilizations,  including  May  19-June  1,  2003.  and 
November  18-December  1,  2003? 
Supply  justification  for  different  mobilization  time  frames? 

Enforce.  3.2 

Descrit)e  a  plan  for  recruiting  participation  in  the  mobilizations  by  local  law  enforce- 

Enforce 3.3 

ment  agencies  targeting  at  least  85%  of  the  State's  population? 
Descrit)e  proven  effective  enforcement  strategies  ttie  State  plans  to  use  for  the  mo- 

Enforce. 3.3.1  (if  YES  to  3.3)  

bilizations? 
IrKlude  proven  enforcement  strategies? 

Enforce  3.3.2  (if  t^  to  3.3)  

•  Checkpoints? 

•  Saturation  Patrols? 

•  Enforcement  Zones? 
(check  all  that  apply) 

Describe  some  highly  visible  enforcement  strategy  or  strategies  that  the  State  plans 

PI&E4.1 

to  use,  other  than  checkpoints,  saturation  patrols  or  enforcement  zones? 
Document  the  State's  Intent  to  conduct  a  minimum  of  two,  four-week  p>enods  of 

PI&E41  1  (if  NO  to  4.1)  

PI&E  in  support  of  seat  belt  enforcement  mobilizations,  including  May  5-June  1, 
2003,  and  November  4-December  1 ,  2003? 
Supply  justification  for  different  PI&E  time  frames? 

PI&E  4.2 

Deiscritie  the  earned  and  donated  media  to  be  employed  to  support  the  mobiliza- 

PI&E 4.3 

tions? 
Describe  the  pakj  media  to  be  employed  during  the  2nd  and  3rd  weeks  of  each 

PI&E  period.  Including  May  12-25,  and  Nov.  11-24,  2003? 
Supply  justifk:ation  for  a  different  paid  media  schedule,  or  for  employing  no  paid 

PI&E  4.3.1  (if  1^  to  4.3)  

PI&E  4.4  (if  ttie  application  includes  pro- 
posed paid  media). 
PI&E  4.5 

media  at  all? 
Describe  the  media  buy  plan  that  the  State  expects  to  devek)p? 

Assure  that  the  State  will  sutxnit  its  media  (scripts,  storyt)oards,  etc.)  and  media 

PI&E  4.6 

buy  plan  (if  any)  for  NHTSA's  review  before  they  are  produced  or  Implemented? 
Assure  that  messaging  (earned,  donated  or  paid)  will  be  focused  on  the  enforce- 

PI&E 4.7 T 

ment  effort? 
Discuss  ttie  State's  needs  to  produce  PSAs  and  advertisements  in  languages  ottier 

Outreacti  5.1  

ttian  English,  as  appropriate? 

Specify  the  segments,  particularty  diverse  segments,  of  the  community  to  be  tar- 
geted by  the  outreach  efforts? 

Specify  the  organizations,  networks  and  other  intermediaries  to  be  used  to  reach 

Outreach  5.2  

Outreacti  5.3 

the  targeted  segments? 
Specify  how  the  outreach  effort  will  build  support  for  and  reduce  opposition  to  ttie 

Evaluation  6.1  

enforcement  mobillzatkjns? 
Document  the  State's  intent  to  conduct  pre-  and  post-mobilization  observational 

Budget  7.1 

surveys  of  seat  belt  use  for  at  least  the  May  2003  mobilization? 
Document  and  explain  the  proposed  allocatk)n  of  requested  funds  from  FY  2003. 
.     and  remaining  funds  from  previous  fiscal  years  to  Program  Management  &  Co- 

ordinatbn,  Enforcement,  PI&E,  Outreach  and  Evaluatkjn? 
Descritie  how  the  funds  requested  under  this  proposal  will  directly  support  ttie  four 

Budget  7.2 

critical  program  elements  (i.e.,  enforcement,  publk;  information  and  education, 
outreach,  and  evaluation)? 

Appendix  C 

The  State  shall  complete  the  following 
Table,  and  include  it  in  the  application  for 
the  FY  2003  Section  157  Innovative  grant. 


FY  2003  157  Inno- 
vative Request 

Remaining  FY  2001 
157  Innov  Grant 

Remaining  FY  2000 
157  Innov  Grant 

Other  funding 
sources* 

1 .  Total 

2.  Total  to  be  applied  to  items  3-7 

$ 

$ 

$ 
$ 

$ 

$ 
$ 

$ 
$ 

$ 

$ 
$ 

$ 
$ 

Specify  Sources: 
(Total  available 

.    funds  not  need- 
ed). 

$ 

3.  Program  Management/Coordination: 

•  Personnel 

•  Other 

4.  Enforcement 

5.  PI  &  E: 

•  Paid  Media 

$ 

$ 
$ 
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•  Other 

6.  Outreach  

7.  Evaluation  

8.  Difference  between  items  1  and  2  above" 


FY  2003  157  Inno- 
vative Request 


Remaining  FY  2001 
157  Innov  Grant 


Remaining  FY  2(XX) 
157  Innov  Grant 


•Other  funding  sources  Include:  other  Federal  grants,  private  funds.  State  and  local  funds,  etc. 

"  In  the  application,  the  State  shall  provide  an  explanation  for  any  values  other  than  zero  In  Item  8  above. 


Other  funding 
sources* 


$ 

$ 

f^iot  applicable. 


(FR  Doc.  02-14752  Filed  6-11-02:  8:45  am] 

BILUNG  CODE  4910-59-^ 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreements 
To  Support  the  Demonstration  of  a 
Model  impaired  Driving  Records 
information  System 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Annoimcement  of  discretionary 
cooperative  agreements  to  support  the 
demonstration  of  a  model  impaired 
driving  records  information  system  and 
to  evaluate  its  efficacy  and  effectiveness. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  discretionary  cooperative 
agreement  to  solicit  support  for  the 
demonstration  of  a  model  impaired 
drivirig  records  information  system  and 
to  evaluate  its  efficacy  and  effectiveness. 
NHTSA  is  concerned  that  without  a 
current  and  accurate  record  of  driver 
information,  it  is  difficult  for  law 
enforcement  agencies,  licensing 
agencies,  the  criminal  justice  system, 
and  others  to  make  sound  decisions  on 
how  to  respond  to  and  take  the 
appropriate  action  against  drivers 
demonstrating  unsafe  behavior  on  the 
roadways.  This  cooperative  agreement  is 
to  support  the  demonstration  of  a  model 
impaired  driving  records  information 
system  and  to  evaluate  its  efficacy  and 
effectiveness.  NHTSA  solicits  applicable 
State  agencies  (i.e..  law  enforcement 
agencies,  the  judiciary  (judges, 
probation  officers  and  prosecutors). 
Motor  Vehicle  Administrations  or 
Departments  of  Motor  Vehicles  (DMVs). 
highway  safety  offices,  and  others,  or  a 
consortium  of  the  above. 
DATES:  Applications  must  be  received 
no  later  than  July  29,  2002,  at  3  p.m.. 
Eastern  Standard  Time. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration.  Office  of 
Contracts  and  Procinement  (NAD-30), 
ATTN:  Rose  Watson,  400  7th  Street, 
SW.,  Room  5301,  Washington,  DC 


20590.  All  applications  must  include 
reference  to  NHTSA  Cooperative 
Agreement  Program  No.  NTS-01-2- 
05088. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  administrative  questions  may 
be  directed  to  Rose  Watson,  Office  of 
Contracts  and  Procurement  at  (202) 
366-9557  or  by  e-mail: 
rwatson@nhtsa.dot.gov.  Programmatic 
questions  should  be  directed  to  J.  De 
Carlo  Ciccel.  Impaired  Driving  Division, 
NHTSA,  NTS-11,  400  7th  Street,  SW., 
Washington,  DC  20590,  facsimile  (202) 
366-2766,  or  by  e-mail: 
dciccel@nh  tsa .  dot.gov.  Interested 
applicants  are  advised  that  no  separate 
application  packages  exist  beyond  the 
contents  of  this  announcement. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  mission  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
is  to  reduce  deaths,  injuries,  and 
economic  losses  resulting  from  motor 
vehicle  crashes.  Each  year,  more  than 
1.4  million  drivers  are  arrested  for 
alcohol-impaired  driving  in  the  U.S. 
States  bear  the  primary  responsibility 
for  enacting  impaired  driving  laws  and 
enforcing,  adjudicating,  and  imposing 
sanctions  against  offenses.  The  driver 
license  and  licensing  process  provides  a 
basis  for  driver  control  measines. 
During  the  1950'$,  all  States 
implemented  an  examination  with  road 
test  as  a  condition  of  obtaining  a  driver 
license.  License  actions  have  become  a 
central  component  of  efforts  to  deter 
drinking  and  driving.  Driver  license 
sanctions  are  now  almost  universally 
used  either  administratively  or  through 
the  judicial  system.  The  effects  of 
license  suspension/revocation  are  short 
and  long-term.  The  loss  of  the  offender's 
privilege  to  drive  by  suspending  or 
revoking  a  license  for  driving  while 
intoxicated  (DWI)  has  proven  successful 
in  reducing  drinking  and  driving 
behavior.  Although  vehicle-based 
sanctions  (e.g.,  ignition  interlock 
devices  and  the  forfeitine  or 
impoundment  of  offenders'  vehicles) 
hold  great  promise  as  deterrent 
measures.  States  rely  heavily  on 
removal  of  the  offender's  license  as  a 
primary  penalty  for  driving  under  the 


influence  (DUI),  because  it  is  the  most 
cost-effective  sanction  available, 
particularly  when  applied  to  first-time 
offenders. 

There  are  also  instances  in  some 
States  where  license  withdrawal  is 
required  as  a  penalty  for  offenses  that  lie 
outside  the  ambit  of  typical  motor 
vehicle  laws  (e.g.,  use  of  a  motor  vehicle 
in  the  commission  of  a  felony,  motor 
vehicle  theft,  discharging  a  firearm  from 
a  motor  vehicle,  committing  an  immoral 
act  in  which  a  motor  vehicle  was  used, 
advocating  the  overthrow  of  the 
government,  defacing  public  or  private 
property,  non-payment  of  child  support, 
withdrawal  from  high  school,  and 
illegal  use  of  alcohol  and  other  drugs). 
Often  these  violations  and  other  driver 
history  information  are  not  transmitted 
to  relevant  agencies  within  state 
jurisdictions  or  between  the  States.  This 
omission  hinders  roadside  enforcement, 
the  identification  of  problem  drivers, 
and  ultimately,  the  safety  of  others. 

While  the  transmission  of  this  type  of 
information  is  critical,  it  must  be  timely, 
accurate,  reliable,  and  complete  to  be 
effective.  Timely  and  accurate 
information  is  essential  to  the 
adjudication  process.  Decisions 
regarding  licensing  actions  and 
penalties  need  to  be  based  on  an 
individual's  complete  driving  history. 
Persons  previously  convicted  of  a 
variety  of  traffic  offenses  and  violations 
should  be  sanctioned  differently  than 
those  with  no  or  otherwise  minor  traffic 
offenses.  A  fully  developed  driver 
history  records  information  system  for 
impaired  driving  would  be  a  powerful 
tool  for  States  to  assist  in  developing  an 
effective  system  of  deterrence  for  the 
impaired  driver.  Yet,  few  States  have 
such  a  system.  For  example,  delays  in 
reporting  or  exchanging  information 
regarding  the  disposition  of  traffic 
citations  between  the  courts  and 
licensing  agencies  commonly  last  six 
months  or  longer — sufficient  time  for  a 
driver  to  commit  additional  traffic 
offenses.  "At-risk"  drivers  continue  to 
drive  virtually  undetected,  putting 
others  at  risk  of  death,  injury,  or  loss  of 
property. 

nHTSA  is  concerned  that  without  a 
current  and  accurate  record  of  driver 
information,  it  is  difficult  for  law 


40382 


Federal  Register / Vol.  67,  No.  113 /Wednesday,  June  12,  2002 /Notices 


enforcement  agencies,  licensing 
agencies  and  others  in  the  criminal 
justice  system  to  make  sound  decisions 
on  how  to  respond  to  drivers 
demonstrating  unsafe  behavior  on  the 
roadways.  To  correct  this  deficiency, 
NHTSA  developed  a  model  for  an 
Impaired  Driving  Records  Information 
System  and  an  implementation  guide 
that  allows  for  accurate,  reliable,  and 
timely  exchange  and  transmission  of 
data  between  the  law  enforcement 
agencies,  the  courts,  and  the  DMVs.  In 
addition,  model  requirements  identify 
core  and  essential  data  elements, 
relevant  records,  and  performance 
standards  to  receive,  store,  and  transmit 
data. 

Many  states  have  some  form  of  a 
judiciary-based  citation  or  case-based 
impaired  driving  tracking  system. 
However,  as  states  have  increasingly 
enacted  administrative  license  and 
vehicle  sanctions  for  impaired  driving, 
DMVs  have  taken  on  an  increasingly 
important  role  in  managing  these 
sanctions  through  the  driver  licensing 
systems.  With  the  advent  of  electronic 
citation  systems  and  technologies  that 
allow  immediate  access  by  patrol 
officers  to  driver  license  and  vehicle 
registration  information,  enforcement 
agencies  also  have  an  increasingly 
important  role  in  developing  and 
managing  an  Impaired  Diriving  Records 
Information  System.  The  system 
includes  impaired  driving-related 
information  that  is  collected  and 
managed  by  the  system's  stakeholders. 
Key  system  stakeholders  in  all  states 
include  law  enforcement  agencies,  the 
criminal  justice  system  (i.e.,  judges, 
probation  officers,  and  prosecutors), 
DMVs,  and  highway  safety  offices. 
Within  most  states,  other  stakeholders 
may  include  treatment  and  correctional 
agencies,  which  may  also  maintain 
offender-based  information  systems.  A 
model  was  developed  for 
implementation  within  and  among 
states  for  use  as  a  collective  resource 
and  to  cuih  the  installation  of  costly  and 
duplicative  record  systems. 

The  project  imder  this  cooperative 
agreement  encompasses  the  totality  of  a 
State's  efforts  to  generate,  transmit, 
store,  update,  link,  manage,  report,  and 
retrieve  information  on  impaired 
driving  offenders  and  citations.  Through 
the  use  of  up-to-date  technology  and 
cooperative  arrangements  between  the 
stakeholders,  a  Model  Impaired  Driving 
Records  Information  System  provides 
for  electronic  access  to  driver  history 
and  vehicle  information,  electronic 
collection  of  data,  electronic 
transmission  of  data  between 
stakeholders,  and  on-line  access  to 
complete,  accurate,  and  timely 


information  on  impaired  driving  cases. 
The  system  must  provide  access,  as 
required,  by  all  key  stakeholders  and 
address  their  needs. 

Objective 

The  objective  of  this  demonstration 
project  is  for  States  to  implement  a 
Model  Impaired  Driving  Records 
Information  System  (for  model 
requirements,  see  section  titled:  Model 
Impaired  Driving  Records  Information 
System  Requirements)  and  evaluate  its 
efficacy  and  effectiveness.  A  Model 
Impaired  Driving  Records  Information 
System  enables  a  State  to  effectively 
perform  the  following  functions: 

(1)  Appropriately  identify,  charge  and 
sanction  impaired  driving  offenders, 
based  on  their  driving  history; 

(2)  Manage  impaired  driving  cases 
from  arrest  through  the  completion  of 
court  and  administrative  sanctions; 

(3)  Identify  target  populations  and 
trends,  evaluate  countermeasures,  and 
identify  problematic  components  of  the 
overall  impaired  driving  control  system; 

(4)  Provide  stakeholders  with 
adequate  and  timely  information 
necessary  to  fulfill  their  responsibilities; 
and 

(5)  Reduce  administrative  costs  for 
system  stakeholders  and  increase 
system  efficiencies.  While  this  effort  is 
directed  at  impaired  drivers,  it  is 
understood  that  data  on  the  behavior  of 
all  problem  drivers  will  result  from  use 
of  such  a  system. 

Availability  of  Funds  and  Period  of 
Support 

A  total  of  $1.45  million  is  currently 
available  to  support  demonstration 
efforts  during  ^e  first  year  of 
performance.  The  government 
anticipates  the  award  of  up  to  3 
cooperative  agreements  for  a  total 
performance  period  not  to  exceed  3 
years,  subject  to  the  availability  of 
funds.  Obligation  of  funds  for  the 
second  and  third  years  will  be 
accomplished  under  a  separate  action. 
Offerors  should  submit  projects  and 
associated  budgets  for  each  twelve- 
month cycle.  Individual  awards  may 
range  from  $100  thousand  to  a 
maximum  of  $1,450,000,  if  only  one 
award  is  made. 

NHTSA  Involvement 

NHTSA  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
cooperative  agreement  program  and 
will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  each  cooperative 


agreement  and  to  coordinate  activities 
between  the  Grantee  and  NHTSA. 

2.  Provide  information  and  technical 
assistance  from  other  government 
sources  and  available  resources  as 
determined  appropriate  by  the  COTR. 

3.  Serve  as  a  liaison  between  NHTSA 
Headquarters,  Regional  Offices,  and 
other  (Federal,  State,  and  local  agencies) 
interested  in  a  Model  Impaired  Driving 
Records  Information  System,  and  the 
grantee  as  appropriate. 

4.  Stimulate  the  transfer  of 
information  among  cooperative 
agreement  recipients  and  others  engaged 
in  alcohol  program  activities, 
specifically  designed  to  address  driver 
history  records  and  impaired  driving 
information  systems. 

5.  Review  and  approve  draft  and  final 
versions  of  the  deliverables. 

Eligibility  Requirements 

Applicants  are  limited  to  key  State 
agencies  (e.g.,  law  enforcement 
agencies.  Department  of  Motor  Vehicle 
Administrations,  highway  safety  offices, 
and  other  applicable  State  agencies  or  a 
consortium  of  the  above).  To  be  deemed 
eligible,  each  application  package  must 
include  a  letter  of  endorsement  from  the 
Governor's  Highway  Safety 
Representative  and  a  letter  of 
cooperation  and  participation  from  key 
system  stakeholders,  including  at  a 
minimum:  the  State  Supreme  Coiut 
Administrator;  the  Administrator  of  the 
DMV;  the  Chief  Executive  of  the  State 
Police  or  Highway  Patrol  agencies;  and 
the  President  of  the  State's  Association 
of  Chiefs  of  Police  and/or  the  President 
of  the  State's  Sheriffs  Association.  The 
State  Police  Chiefs  Association  and 
Sheriff's  Association  should  agree  to 
solicit  the  support  of  the  local  law 
enforcement  agencies  to  also  participate 
is  this  project.  Interested  applicants  are 
advised  that  no  fee  or  profit  will  be 
allowed  under  this  cooperative 
agreement  program. 

Application  Procedures 

Each  applicant  must  submit  one 
original  and  three  copies  of  the 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procurement  (NAD- 
30),  ATTN:  Rose  Watson,  400  7th  Street 
SW.,  Room  5301,  Washington,  DC 
20590.  Submission  of  two  (2)  additional 
copies  will  expedite  processing,  but  is 
not  required.  "The  application  may  be 
single  spaced,  must  by  typed  on  one 
side  of  the  page  only,  and  must  include 
reference  to  NHTSA  Cooperative 
Agreement  No.  NTS-01-2-05088. 
Unnecessarily  elaborate  applications 
beyond  what  is  sufficient  to  present  a 
complete  and  effective  response  to  this 
invitation  are  not  desired.  Only 
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complete  application  packages  received 
on  or  before  due  date,  (See  DATE  above) 
will  be  considered.  Only  one  award  per 
State  will  be  made.  ' 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
(SF)  424  (Rev.  4-88.  including  424A  and 
424B)  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  certifications 
and  assurances  signed.  OMB  forms  are 
available  for  downloading  and  printing 
on  the  Internet  at:  www.whitehouse.gov/ 
OMB/gmnts/index.html  site.  While  die 
SF  424 A  deals  with  budget  information, 
and  Section  B  identifies  Budget 
Categories,  the  available  space  does  not 
permit  a  level  of  detail  sufficient  to 
provide  meaningful  evaluation  of  the 
proposed  total  costs.  A  supplemental 
sheet  shall  be  provided  which  presents 

a  detailed  bre^down  of  the  proposed 
costs,  as  well  as  any  costs  which  the 
applicant  indicates  will  be  contributed 
locally  as  matching  funds,  in  support  of 
the  demonstration  project. 

2.  The  application  shall  include  a 
project  narrative  statement  which 
provides  the  following  information  in 
separately  labeled  sections: 

(a)  A  summary  of  State  DWI  laws  and 
processes; 

(b)  The  identity  of  major  stakeholders 
in  the  State's  impaired  driving  system 
(include  the  court  system  and  indicate 
whether  it  is  unified  or  not).  Describe 
each  stakeholder's  existing  system  for 
collecting  and  transmitting  impaired 
driving  information,  including  system 
components  and  capabilities,  its 
strengths,  deficiencies,  and  any 
improvements  planned  or  imderway. 

(c)  A  description  of  the  current  degree 
of  uniformity  within  and  across 
agencies  in  collecting  and  managing 
information,  (i.e.,  among  the  courts, 
enforcement  agencies,  and  DMVs). 
Describe  the  existing  citation 
information  flow-process  from  law 
enforcement  to  the  prosecutors/courts  to 
the  State  DMV.  This  must  include 
identification  of  specific  problems  that 
delay  or  hinder  the  citation  information 
flow-process.  Include  whether  or  not  all 
or  some  enforcement  agencies  use  a 
uniform  traffic  ticket  (UTT)  or  uniform 
citation  form  (i.e.,  either  an  identical 
form  or  a  form  with  exacUy  the  same 
data  elements).  If  different  citation 
forms  are  used,  describe  the  differences 
and  the  impact  those  differences  might 
have  on  tracking  citations  through  the 
court  system(s)  to  the  DMVs.  iSimilarly, 
include  whether  or  not  all  courts  or 
some  courts  use  the  same  forms  and/or 
terminology. 


(d)  Evidence  of  any  systematic 
assessment  or  docimientation  of  the 
impaired  driving  information  system, 
including  a  Traffic  Records  Assessment, 
and  any  long-term  improvement  plans. 

(e)  A  description  ofthe  extent  to 
which  the  State  cvurently  meets  the  ten 
specific  features  ofthe  model  system 
and  challenges  and/or  barriers. 

(f)  A  detailed  project  plan,  including 
timetables  and  milestones.  Describe  the 
proposed  model  improvements/ 
iimovations  in  detail  and  explain  what 
percent  of  the  system  will  be  affected 
(e.g.,  all  courts,  half  of  enforcement 
agencies,  etc.).  Explain  how  each  model 
specific  feature  will  be  addressed  by 
each  system  improvement/innovation. 
Explain  how  the  proposal  fits  into  the 
State's  long-term  plans  for  improving 
information  systems. 

(g)  A  list  of  specific  innovations  to 
hardware  or  software  and  methods  to  be 
employed,  including  costs. 

(n)  A  designated  lead  agency  and 
project  director.  The  application  shall 
identify  the  proposed  project  director 
and  any  persoimel  considered  critical  to 
the  successful  documentation  of  the 
proposed  project.  Describe  the  roles  and 
responsibilities  of  each  and  describe  the 
roles  and  responsibilities  of  each 
stakeholder  agency.  Specify  a 
mechanism  for  ensuring  participation  or 
buy-in  of  the  stakeholders  throughout 
the  project  (e.g.,  an  interagency  advisory 
board).  The  proposed  level  of  effort  in 
performing  various  activities  shall  also 
be  identified.  A  staffing  plan  and 
resume  for  all  key  project  personnel 
shall  be  included  in  the  application. 
Briefly  outline  the  organizational 
resources  and  specify  funds  the 
applicant  will  draw  upon,  and  how  the 
applicant  will  provide  the  project 
management  capability  and  personnel 
expertise  to  successfully  perform  the 
activities  states  herein.  Include  staffing 
tides  and  a  1-2  sentence  description  of 
the  position  duties.  The  budget  should 
segregate  docimientation  project  costs 
from  implementation  and  evaluation 
costs,  and  how  the  funds  should  be 
allocated.  For  each  activity,  identify 
costs  by  direct  labor  with  a  breakdov^m 
of  costs  by  proposed  staffing;  direct 
materials/equipment  with  a  breakdown 
of  major  cost  items;  total  travel  costs 
with  an  explanation  of  the  relationship 
to  the  project;  implementation  and 
evaluation  costs;  and  overhead.  Clearly 
identify  any  financial  resources  by  the 
applicant  organization  or  other 
supporting  organizations  to  support  the 
project. 

(i)  Letters  of  endorsement  from  the  . 
key  stakeholder  agencies  that  clearly 
state  their  buy-in  and  cooperation. 
Include  the  DMV,  the  State  Supreme 


Court  Administrators  (or  lower  court 
equivalent),  the  Chief  Executive  of  the 
State  Police  or  Highway  Patrol  agencies, 
and/ or  the  President  of  the  State's 
Association  of  Chiefs  of  Police  and  the 
President  of  the  State's  Sheriffs 
Association. 

(j)  Evidence  that  the  State  has  had  a 
history  of  supporting  improvements  to 
the  impaired  driving  information  system 
and  using  up-to-date  technologies  and 
innovations. 

Model  Impaired  Driving  Records 
Information  System  Requirements 

The  Model  Impaired  Driving  Records 
Information  System  that  applicants  are 
expected  to  implement  under  this 
program  contain  elements  that  provide 
for  the  following  five  functions:  (1) 
Tracking  each  impaired  driving  offender 
from  arrest  through  dismissal  or 
sentence  completion;  (2)  providing 
aggregate  data,  for  example,  numbers  of 
arrests,  convictions,  BAC  distribution, 
and  offender  demographics;  (3) 
conforming  to  national  standards  and 
system  performance  standards;  (4) 
ensuring  that  data  is  accurate,  complete, 
and  reliable;  and  (5)  maintaining  quality 
cohtrol  and  security  features  that  will 
prevent  core  and  essential  data  elements 
and/or  impaired  driving  records  from 
being  compromised  or  corrupted. 

The  model  system  has  the  following 
ten  specific  features. 

(1)  Statewide  coverage  (i.e.,  DMV,  all 
courts  adjudicating  impaired  driving 
cases,  all  law  enforcement  agencies). 

(2)  "Real-time"  electronic  access — the 
ability  of  law  enforcement  officers, 
DMVs,  and  the  courts,  including  judges 
and  prosecutors,  to  directly  access 
driver  license  history  information  (e.g., 
license  history  and  current  status; 
vehicle  registration  status;  applicable 
criminal  history,  and  outstanding 
warrants)  intrastate  and  potentially 
interstate,  without  relying  on  a 
dispatcher  or  other  intermediary. 

(3)  An  electronic  citation  system  that    . 
is  used  by  officers  at  the  roadside  and/ 

or  at  the  police  station  and  that  supports 
the  use  of  bar-code,  magnetic  striping, 
or  other  technologies  to  automatically 
capture  driver  license  and  registration 
information  on  the  citation  and  other 
standard  legal  forms,  such  as  an  implied 
consent  form. 

(4)  A  citation  tracking  system  that 
accepts  electronic  citation  data  (and 
other  standard  legal  forms)  from 
enforcement  agencies;  provides  real- 
time tracking  from  the  distribution  of 
citation  forms,  to  issuance  by  police 
officers,  through  final  adjudication,  and 
the  imposition  and  completion  of 
administrative  and  judicial  sanctions; 
provides  access  by  citation  number  and 
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by  offender;  and  allows  on-line  access 
by  stakeholders. 

(5)  Immediate  electronic  transmission 
of  data  from  enforcement  agencies  and 
the  judicial  process  to  the  driver  license 
system  to  permit  immediate  and 
automatic  imposition  of  administrative 
Scinctions,  if  applicable,  and  the 
recordation  of  convictions  on  the  driver 
license. 

(6)  Electronic  reporting  to  the  courts 
and  DMVs  by  probation,  treatment,  or 
correctional  agencies,  as  applicable, 
with  regard  to  compliance  or  non- 
compliance with  administrative  or  court 
sanctions. 

(7)  Linkage  of  information  from  the 
incident/case  tracking  system  and  the 
offender-based  DMV  license,  treatment, 
and  probation  systems  to  develop  a 
complete  record  for  each  offender, 
including  driver  history. 

(8)  Timely  access  by  all  stakeholders, 
including  the  highway  safety  office, 
periodic  to  statistical  reports  needed  to 
support  agency  operations  and  to 
manage  the  impaired  driving  control 
system,  identify  trends,  and  support 
problem  identification,  policy 
development,  and  evaluation  of 
counterraeasures. 

(9)  Flexibility  to  include  additional 
data  and  technological  innovations. 

(10)  Compliance  with  national 
standards  developed  by,  for  example, 
the  American  Association  of  Motor 
Vehicle  Administrators  (AAMVA)  and 
the  National  Crime  Information  Center 
(NCIC). 

The  core  data  elements  in  the- system 
include  the  following: 

•  Driver  identifying  information  to 

include:  name,  address,  driver 
license  niunber,  date  of  birth,  and 
physical  characteristics  (i.e.. 
gender,  height,  eye  color,  etc.), 

•  Driver  license  class  and 

endorsements,  status  (valid, 
suspended,  revoked,  cancelled, 
hardship,  commercial  driver  license 
(CDL),  etc.),  and  restrictions, 

•  Vehicle  license  plate  number  and 

state  of  registration,  status  (e.g., 
registered,  impounded,  stolen), 
Vehicle  Identification  Number 
(VIN),  and  DOT  carrier 
identification  number  for 
commercial  vehicles, 

•  Relevant  criminal  history, 

•  Outstanding  warrants  and  other 

administrative  actions, 

•  In  accordance  with  state  policies  for 

posting  and  retaining  information 
on  the  driver  record,  offender's 
history  or  prior  non-impaired 
driving  traffic  convictions  and 
associated  penalties,  impaired 
driving  convictions  and/or  pre- 


conviction administrative  actions 
and  associated  penalties,  crashes, 
current  accumulated  license 
penalty  points,  and  administrative 
license  actions, 

•  Outstanding  citations  or  arrests, 

•  Arrest/citation  information, 

•  citation  number(s),  date,  time  of 
day,  roadway  location  and 
jurisdiction, 

•  arresting  officer  (LEA  identifier), 

•  violation(s)  charged, 

•  crash  involvement,  severity, 
number  of  passengers, 

•  alcohol  test  result:  refusal,  alcohol 
concentration  (blood,  breath,  or 
other),  or  missing, 

•  drug  test  result:  refusal,  drugs 
detected,  or  missing, 

•  results  of  Standardized  Field 
Sobriety  Tests  and  other  field  tests, 
as  applicable. 

•  Pre-conviction  administrative  license 

and  vehicle  penalties  imposed, 

•  type  and  length  of  sanction, 

•  date  imposed. 

•  Prosecution/adjudication  data, 

•  court  case  identifier  and  specific 
identifiers  for  the  court,  judge,  and 
jurisdiction, 

•  date  of  arraignment, 

•  date  of  disposition, 

•  completion  or  non-completion  of 
pre-conviction  or  pre-sentence 
deferral  program  (court  deferred 
sentencing  or  conviction  pending 
offender's  completion  of  alcohol  or 
other  drug  treatment  program  and/ 
or  other  conditions), 

•  final  disposition  of  charge 
(dismissed,  acquitted,  plea  to 
reduced  charge  (specify),  convicted 
of  original  charge  after  trial, 
diversion  program,  adjournment  in 
contemplation  of  dismissal, 
pending,  etc.), 

•  court  penalties  imposed  (jail 
sentence,  fines  and  penalties, 
probation,  substance  abuse 
assessment/treatment,  ignition 
interlock  device,  commimity 
service,  house  arrest,  dollar  amount 
of  fines,  fees,  and  for  victim 
restitution,  vehicle  forfeiture, 
license  revocation  or  suspension, 
and  other), 

•  probation  report  and/or  pre- 
sentence assessment  information,  if 
applicable  by  law, 

•  Subsequent  violations,  including 

driving  while  suspended/revoked, 
during  license  suspension  period 
and  resulting  penalties, 

•  Completion  of  treatment/assessment 

(start  and  finish  dates), 

•  Completion/non-completion  of  court 

and/or  administrative  sanctions, 

•  Penalties  for  failure  to  complete  court 

and/or  administrative  sanctions  or 


violations  of  probation,  including 
license  suspension/revocation, 

•  Whether  license  reinstated  and  if  so, 

date  of  reinstatement, 
A  Model  Impaired  Driving 
Information  system  represents  a 
collective  effort  involving  DMVs.  law 
enforcement  agencies,  the  courts,  and 
other  agency  stakeholders  to  ensure 
each  organization  has  ready  access  to 
the  information  needed  to  plan  and 
manage  its  work  effectively  and 
efficiently.  The  system  also  enables  the 
highway  safety  office,  the  legislature, 
and  other  legitimate  users  in  the 
highway  safety  cdmmiuiity  to  obtain 
periodic  and  special  statistical  reports 
on  the  impaired  driving  system.  "The 
following  are  examples  of  the  types  of 
data  that  would  be  periodically 
generated  or  available  on  an  ad  hoc 
basis  through  a  user-friendly  protocol  to 
the  extent  that  state  laws  and  policies  . 
permit: 

•  Referral  rates  to  treatment  statewide, 

by  jurisdiction,  and  court  and  rate 
of  treatment  completion/non- 
completion, 

•  Conviction  rate,  BAC  refusal  rate,  age 

and  gender  of  offender  statewide 
and  by  jiuisdiction, 

•  Number  of  first  and  repeat  offenders 

statewide  and  by  jiuisdiction, 

•  BAC  distribution  statewide  and  by 

jurisdiction,  enforcement  agency, 
.  etc., 

•  Plea  bargain  rates  statewide  and  by 

jurisdiction, 

•  Sentence  or  adjudication  diversions/ 

deferrals,  if  applicable, 

•  Referrals  to  treatment  by  first-time 

and  repeat  offenders, 

•  Numbers  of  license  and  vehicle 

sanctions  imposed  by  DMV 

•  Average  time  from  arrest  to  first  court 

appearance,  conviction,  and 
sentencing,  statewide,  by 
jurisdiction,  and  by  court 

•  Numbers  of  warrants  issued  for  failure 

to  appear,  etc.,  statewide  and  by 
jurisdiction 

•  Subsequent  violations,  including 

driving  while  suspended/revoked, 
and  resulting  penalties  during 
suspension/ revocation 

Review  Procedures,  Criteria  and 
Evaluation  Factors 

Upon  receipt  of  the  application 
package,  each  package  will  initially  be 
reviewed  to  ensure  eligibility  and  that 
the  application  contains  all  of  the  items 
specified  in  the  Application  Contents 
Section  of  this  annoimcement.  An 
Evaluation  Committee  using  the  criteria 
outlined  below  will  then  review 
applications. 

The  application  package  must 
concisely  address  the  following  criteria: 


1.  The  history  of  improvements  to  the 
impaired  driving  information  system 
and  the  use  of  up-to-date  technological 
innovations.  (5  percent) 

2.  The  range  of  DWl  laws  and  systems 
(e.g.,  unified  versus  non  unified  court 
system,  criminal  versus  civil  offense, 
rural  versus  urban,  complicated  versus 
simple  laws).  Include  range  of  DWI 
laws,  systems,  and  innovative 
approaches  proposed.  (15  percent) 

3.  The  extent  to  which  proposed 
innovations  leverage/build  upon/ 
complement  existing  efforts.  (10 
percent) 

4.  The  extent  to  which  technological 
innovations  can  be  transferred  to  other 
states.  (5  percent) 

5.  The  extent  to  which  the  State  has 
dociunented  and  assessed  current 
system(s)  and  developed  short  and  long- 
term  plans  for  improvement.  This 
includes  but  is  not  limited  to:  (a)  how 
citations  are  provided  to  the  court 
system  (i.e.,  mailed,  hand-carried,  faxed, 
electronic  transfer,  etc.);  and  (b)  the 
approximate  length  of  time  (for  90%  of 
drivers  charged  with  alcohol-related 
driving  offenses)  from  citation  issuance 
or  arrest  through  adjudication,  from 
adjudication  to  the  State  DMV,  then 
posted  to  the  driver's  license  record  and 
made  available  to  law  enforcement  and 
the  court  system.  (15  percent) 

6.  How  technological  innovations  will 
improve  system(s).  (5  percent) 

7.  How  the  system  improvements 
meet  the  five  functions  and  ten  features 
of  the  model  system,  described  above. 
(20  percent) 

8.  The  proposal's  feasibility,  realism, 
and  the  ability  of  the  lead  agency,  with 
stakeholder  cooperation  and  buy-in,  to 
implement  a  statewide  model  impaired 
driving  information  system.  (10  percent) 

9.  The  clarity  and  soundness  of  the 
project  management  structure,  budget 
and  the  delineation  of  partners  and 
stakeholders  role  in  the  project.  The 
project  personnel  will  be  reviewed  in 
terms  of  qualifications  and  experience. 
The  staffing  of  the  project  should  be 
adequate  to  manage  and  implement  the 
project.  Clearly  identify  estimated  costs 
and  provide  sound  rationale  for  the 
proposed  budget.  This  includes  how 
funding  will  be  used  to  improve  the 
existing  system,  including  but  not 
limited  to  existing  citation  information 
flow  problems,  if  indicated.  Financial 
contributions  from  stakeholder  sources  - 
will  be  evaluated.  Among  equally-rated 
proposals,  preference  will  be  given  to 
applicants  with  matching  state  funds. 
(15  percent) 

Terms  and  Conditions  of  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 


requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Debarment  of  Transportation 
government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Gtants). 

2.  Reporting  Requirement  and 
Deliverables: 

a.  Quarterly  Progress  Reports  should 
include  a  summary  of  the  previous 
quarter's  activities  and 
accomplishments,  as  well  a^  the 
proposed  activities  for  the  upcoming 
quarter.  Any  decisions  and  actions 
required  in  the  upcoming  quarter 
should  be  included  in  the  report.  The 
grantee  shall  provide  a  progress  report 
to  the  Contracting  Office's  Technical 
Representative  (COTR)  every  ninety 
(90)-days  following  date  of  award, 
except  when  a  final  report  is  due. 

b.  Project  Work  Plan,  Implementation, 
and  Evaluation  Plan,  with  timelines  to 
include  critical  path,  major  and  minor 
milestones,  and  system  checks.  The 
grantee  shall  submit  project  work  plan, 
implementation  plan  and  evaluation 
plans  with  timelines  incorporating 
comments  received  from  the  NHTSA 
COTR  no  morethan  2  months  after 
award  of  this  agreement.  This  involves 
identification  and  resolution  of 
potential  technical  problems  and  critical 
issues  related  to  successful  completion 
of  this  project.  Briefly  outline  a  specific 
work  plan  to  document  your  project's 
history,  how  to  implement  a  similar 
project,  and  a  plan  to  evaluate  its 
efficacy  and  effectiveness  to  include 
lessons-learned,  best  practices, 
organizational  support,  and  costs.  This 
outline  should  identify  specific  tasks 
required  to  accomplish  the  goals  and 
objectives  of  the  project,  detailing  how 
the  system  will  be  documented  for 
replication  by  smother  agency.  The 
specific  innovations,  interventions,  and 
activities  must  be  included  in  the  work 
plan. 

c.  Draft  Final  Report.  The  grantee 
shall  prepare  a  Draft  Final  Report  that 
includes  a  description  of  the 
implemented  project  or  system, 
partners,  system  design  and 
innovations,  evaluation  methodology 
and  findings,  and  reconunendations  for 
system  improvements.  In  terms  of 
ability  to  transfer  the  technology  or  the 
system  to  another  State,  it  is  important 
to  know  what  worked  and  did  not  work, 
under  what  circumstances,  and  what 
can  be  done  to  avoid  potential  problems 
in  future  projects.  The  grantee  shall 
submit  the  Draft  Final  Report  to  the 
COTR  90  days  prior  to  the  end  of  the 
performance  period.  The  COTR  will 
review  the  draft  report  and  provide 


conunents  to  the  grantee  within  30  days 
of  receipt  of  the  document. 

d.  Final  Report.  The  grantee  shall 
revise  the  Draft  Final  Report  to  reflect 
the  COTR's  conunents.  The  revised  final 
report  shall  be  delivered  to  the  COTR 
one  (1)  month  before  the  end  of  the 
performance  period.  The  grantee  shall 
supply  the  COTR  one-camera  ready 
version  of  the  dociunent,  as  printed  and 
one  copy,  on  appropriate  media 
(diskette,  etc.)  of  the  document  in  the 
original  program  format  that  was  used 
for  the  printing  process.  Some 
documents  require  several  different 
original  program  languages  (e.g., 
PageMaker  for  general  layout  and 
design,  PowerPoint  for  charts.  Project 
for  project  timeline  management,  and 
another  for  photographs,  etc.).  Each  of 
these  component  parts  should  be 
available  on  disk,  properly  labeled  with 
the  program  format  and  the  file  names. 
For  example,  PowerPoint  files  should  be 
clearly  identified  by  both  a  descriptive 
name  and  file  name  (e.g.,  2000 
Fatalities — chartl.ppt).  The  document 
must  be  completely  assembled  with  all 
colors,  charts,  sidebars,  photographs, 
and  graphics.  This  can  be  delivered  to 
NHTSA  on  a  standard  1.44  floppy 
diskette  (for  small  documents)  or  on  any 
appropriate  archival  media  (for  larger 
documents)  such  as  a  CD  ROM,  TR-1 
Mini  cartridge,  Syquest  disk,  etc.  The 
grantee  shall  provide  four  additional 
hard  copies  of  the  final  document. 

e.  Briefings,  Presentations  and  System' 
Demonstrations.  The  Grantee  shall  make 
a  briefing  and  system  demonstration  to 
NHTSA  officials  and  other  invjted 
parties  in  Washington,  DC  at  the 
completion  of  the  project.  The  Grantee 
shall  make  a  presentation  concerning 
the  project  at  a  minimum  of  one 
national  meeting  (e.g.,  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA)  or  the 
National  Association  of  Governor's 
Highway  Safety  Representatives 
(NAGHSR)).  The  Grantee  shall  prepare 
an  article  and  submit  it  for  publication 
in  a  professional  joiunal.  An  initial 
briefing,  an  interim  briefing 
approximately  midway  through  the 
period  of  performance,  in  addition  to  a 
final  briefing,  may  be  required.  All 
articles,  briefings,  and  presentations/ 
demonstrations  will  be  submitted  to 
NHTSA  initially  in  draft  format  for 
review  and  comment.  The  Grantee  shall 
submit  drafts  to  the  COTR  60  days 
before  the  event  date  or  publication 
submission  date.  The  COTR  will  review 
the  draft  report  and  provide  comments 
to  the  Grantee  within  15  calendar  days 
of  receipt  of  the  documents. 

3.  During  the  effective  performance 
period  of  cooperative  agreements 
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awarded  as  a  result  of  this 
announcement,  the  agreement  shall  be 
subject  to  the  National  Highway  Traffic 
Safety  Administration's  General 
Provisions  for  Assistance  Agreements, 
dated  July  1995. 

Rose  A.  M cMuiray, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

IFR  Doc.  02-14750  Filed  6-11-02;  8:45  am] 

BtLUNO  COOC  4919-12-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  99-26 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxinity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  99-26,  Secured 
Employee  Benefits  Settlement  Initiative. 
DATES:  Written  comments  should  be 
received  on  or  before  August  12,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedure  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  internet 
(CAROLA.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Sec\ned  Employee  Benefits 
Settlement  Initiative. 

OMB  Number:  1545-1653. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-26. 

Abstract:  Revenue  Procedure  98-26 
offers  employers  alternative  50  percent 
settlement  options  to  settle  cases  in 
which  they  accelerated  deductions  for 
accrued  employee  benefits  secured  by 
letter  of  credit,  bond,  or  other  similar 
financial  instruments.  The  purpose  of 


this  settlement  initiative  is  to  provide 
options  for  taxpayers  and  the  IRS  to 
expeditiously  resolve  these  cases, 
thereby  avoiding  litigation  of  the  cases 
in  the  futine. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  20 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  wiU  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  6,  2002. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-14826  Filed  6-11-02;  8:45  am] 

BILUNa  COOE  4630-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8843 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments.  > 

"NUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8843,  Statement  for  Exempt  Individuals 
and  Individuals  With  a  Medical 
Condition. 

DATES:  Written  comments  should  be 
received  on  or  before  August  12,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
[CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  for  Exempt 
Individuals  With  a  Medical  Condition. 

OMB  Number:  1545-1411. 

Form  Number:  Form  8843  is  used  by 
an  alien  individual  to  explain  the  basis 
of  the  individual's  claim  that  he  or  she 
is  able  to  exclude  days  of  presence  in 
the  United  States  because  the  individual 
is  a  teacher/trainee  or  student; 
professional  athlete;  or  has  a  medical 
condition  or  problem. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  8843  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
150,000. 

Estimated  Time  Per  Respondent:  1 
hour,  10  minutes. 

Estimated  Total  Armual  Burden 
Hours;  174,345. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accinacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Approved:  June  6,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-14827  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OP  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8606 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiinity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S-C. 


3506(c)(2KA)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8606,  Nondeductible  IRAs  and 
Coverdell  ESAsr 

DATES:  Written  comments  should  be 
received  on  or  before  August  12,  2002, 
to  be  assined  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
{CAROL.A.SAVAGE@irs.gov.].  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Nondeductible  IRAs  and 
Coverdell  ESAs. 

OMB  Number:  1545-1007. 

Form  Number:  8606. 

Abstract:  Internal  Revenue  Code 
Section  408(o)  requires  certain 
information  regarding  nondeductible 
contributions  to  traditional  IRAs.  Code 
section  408A  requires  information 
regarding  conversions  from  traditional 
IRAs  to  Roth  IRAs  and  distributions 
from  Roth  IRAs.  Code  section  530 
requires  information  regarding 
distributions  from  Education  IRAs. 
Form  8606  is  used  to  report  the  required 
information. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,800,000. 

Estimated  Time  Per  Respondent:  1 
hour,  22  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,454,820. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accvuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  5,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-14828  Filed  6-11-02;  8:45  am) 

BILUNO  COOC  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Intemsl  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1120-F 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120-F,  U.S.  Income  Tax  Return  of  a 
Foreign  Corporation. 
DATES:  Written  comments  should  be 
received  on  or  before  August  12,  2002 
to  be  assined  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407,  1111 
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Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Retiun  of  a 
Foreign  Corporation. 

OMB  Number:  1545-0126. 

Form  Number:  1120-F. 

Abstract:  Form  1120-F  is  used  by 
foreign  corporations  that  have 
investments,  or  a  business,  or  a  branch 
in  the  U.S.  The  IRS  uses  Form  1120-F 
to  determine  if  the  foreign  corporation 
has  correctly  reported  its  income, 
deductions,  and  tax,  and  to  determine  if 
it  has  paid  the  correct  amount  of  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
21,618. 

Estimated  Time  Per  Respondent:  225 
hours.  22  minutes. 

Estimated  Total  Annual  Burden 
Hours:  4.872,049. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conmients  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  June  5,  2002. 
Glenn  P.  Kirldand, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-14829  Filed  6-11-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  imder  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  that 
a  meeting  of  the  Rehabilitation  Research 
and  Development  Service  Scientific 
Merit  Review  Board  will  be  held  at  the 
Crowne  Plaza  Hotel,  1001  14th  Street. 
NfW.,  Washington,  DC,  on  July  24-25, 
2002.  The  sessions  on  July  24  and  July 
25,  2002,  are  scheduled  to  begin  at  8 
a.m.  and  end  at  6:30  p.m.  The  piupose 
of  the  meeting  is  to  review  rehabilitation 
research  and  development  applications 
for  scientific  and  technical  merit  and  to 
make  recommendations  to  the  Director, 
Rehabilitation  Research  and 
Development  Service,  regarding  their 
funding. 

The  meeting  will  be  open  to  the 
public  for  the  July  24  session  from  8 
a.m.  to  9  a.m.  for  the  discussion  of 
administrative  matters,  the  general 
status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  July  24,  from  9  a.m.  through 
July  25,  the  meeting  is  closed  during 
which  the  Board  will  be  reviewing 
research  and  development  applications. 

This  review  involves  oral  conunents, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 
investigators.  Disclosiue  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  would  also  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  frustrate  future  agency  research 
efforts. 

Thus,  the  closing  is  in  accordance 
with  5  U.S.C.  552b(c)(6)  and  (c)(9)(B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Affairs 
under  Sections  10(d)  of  Public  Law  92- 
463  as  amended  by  Section  5(c)  of 
Public  Law  94-409. 

Those  who  plan  to  attend  the  open 
session  should  contact  Ms.  Victoria 
Mongiardo,  Program  Analyst. 


Rehabilitation  Research  and 
Development  Service  (122P). 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Washington,  DC 
20420,  (Phone:  202-408-3684)  at  least 
five  days  before  the  meeting. 

Dated:  May  30.  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-14684  Filed  6-11-02;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Draft  Information  Quality  Guidelines 

AGENCY:  Office  of  Information  and 
Technology.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Office  of  Information  and 
Technology  (OI&T),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  Information  Quality 
Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  VA.  This  notice  solicits 
comments  on  procedures  to  obtain 
correction  of  information  disseminated 
byVA. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
guidelines  should  be  received  on  or 
before  July  2,  2002. 
ADDRESSES:  Submit  written  comments 
on  VA  Guidelines  to  Denise  McLamb, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  FAX  (202)  273-5981  or  e-mail: 
5 1 5.pocs@mail.  va  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  McLamb  at  (202)  273-8030. 
SUPPLEMENTARY  INFORMATION:  VA  has 
developed  information  resources 
management  procedures  for  reviewing 
and  substantiating  (by  documentation  or 
other  means  selected  by  the  agency)  the 
quality  (including  the  objectivity, 
utility,  and  integrity)  of  information 
before  it  is  disseminated.  In  addition,    . 
VA  will  establish  administrative 
correction  procedures  allowing  affected 
persons  to  seek  and  obtain,  where 
appropriate,  correction  of  information 
disseminated  by  VA  that  does  not 
comply  with  the  Office  of  Management 
and  Budget  or  VA  guidelines.  VA  will 
apply  these  standards  with  flexibility  in 
a  manner  appropriate  to  the  nature  and 
timeliness  of  information  to  be 
disseminated  and  incorporate  them  into 
existing  VA  information  resources 


management  and  administrative 
practices. 

The  guidelines  are  also  available  at 
Jviwv.va.gov/oirm/s5I5. 

By  direction  of  the  Secretary. 

Genie  McCuUy, 

Acting  Director.  Information  Management 
Service. 
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Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility  and  Integrity  of  Information 
Disseminated 

Introduction 

The  Office  of  Management  and  Budget 
(OMB)  requires  VA  to  prepare  draft 
guidelines  to  ensure  the  quality  of 
information  disseminated  by  the 
Department  and  to  make  the  guidelines 
available  for  public  comment  by  early 
May  2002.  This  is  in  response  to  Section 
515  requirements  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001  (Pub.  L.  106- 
554;  H.R.  5658).  Section  515  directs 
OMB  to  issue  Government-wide 
guidelines  that  provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  disseminating  information. 

The  guidelines  will  apply  flexible, 
appropriate,  timely  quality  standards  to 
the  review  and  substantiation  of  data 
emd  information  before  it  is 
disseminated  to  the  public.  They  will  be 
incorporated  into  existing  VA 
information  resources  management  and 
administrative  practices  £Uid  will 
include  an  administrative  procediu-e  to 
allow  affected  persons  to  seek  and 
obtain  corrected  information.  VA  will 
report  annually,  beginning  January  1, 
2004,  to  the  Director  of  OMB,  the 
niunber  and  nature  of  complaints  or 
corrections,  and  the  resolutions  issued. 

These  guidelines  are  subject  to  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  Chapter  35);  OMB  Circular 


A-130;  Freedom  of  Information  Act 
(FOIA)  (5  U.S.C.  552);  the  Computer 
Security  Act  of  1987;  and  VA  Directive 
6102,  Internet/Intranet  Services. 

U.  Policy 

VA  will  ensiu«  and  maximize  the 
quality,  objectivity,  utility,  and  integrity 
of  information  it  disseminates  to  the 
public.  Additional  levels  of  quality 
standards  may  be  adopted  as 
appropriate  for  specific  categories  of 
information. 

///.  Implementation 

These  guidelines  apply  to  all 
information  that  VA  disseminates  on  or 
after  October  1 ,  2002.  The 
administrative  process  for  correcting 
information  may  be  used  on  or  after 
October  1,  2002,  regardless  of  when  the 
Department  first  disseminated  the 
information. 

VA*s  Assistant  Secretary  for 
Information  and  Technology/Chief 
Information  Officer  (CIO)  serves  as  the 
Department  official  charged  with 
oversight  of  these  guidelines.  VA 
officials  are  responsible  for  distributing 
these  guidelines  and  any  modifications 
hereafter  to  appropriate  offices  within 
their  organizations. 

A.  Scope 

The  guides  apply  to  all  information 
disseminated  by  VA  (except  as  noted  in 
section  C)  to  the  public  in  all  forms  of 
media,  e.g.,  printed  and  electronic  (the 
Internet  and  other  technologies). 
Information  disseminated  products 
include  books,  papers,  CD-ROMs, 
electronic  documents,  or  other 
documentary  material. 

The  guidelines  apply  to  information 
disseminated  by  VA  from  a  web  page 
except  for  requests  for  corrections  of 
typographical  errors,  web  page 
malfunctions,  or  non-VA  hyperlinks 
from  VA's  website. 

VA  will  apply  a  higher  quality 
standard  for  "influential"  information 
that  has  a  capacity  to  cause  an  adverse 
or  financial  impact  on  pubic  policy  or 
legislative  matters  relative  to  services 
provided  to  veterans.  The  more 
important  the  information,  the  higher 
the  standard  that  is  applied,  e.g., 
influential  scientific,  financial  or 
statistic  information. 

As  reconunended  by  OMB,  in  some 
cases,  when  VA-disseminated 
information  is  collected  from  a  variety 
of  sources,  the  Department  will  ensure 
the  information  is  regularly  updated, 
revised  and  held  in  strict  confidence.  In 
such  cases,  the  essence  of  the  guidelines 
will  still  apply. 

The  guidelines  will  be  applied  in  a 
common  sense  and  workable  manner. 


They  will  not  impose  unnecessary 
administrative  burdens  that  would 
inhibit  VA  organization  from  taking 
advantage  of  the  Internet  and  other 
technologies  to  disseminated 
information  to  the  public. 

B.  Application 

VA  Administrations  and  Staff  Offices 
will  develop  processes  for  reviewing  the 
quality  of  information  before  it  is 
disseminated.  VA  offices  will  treat 
information  quality  as  an  integral  part  of 
the  development  of  information, 
including  creation,  collection, 
maintenance,  and  dissemination,  and 
will  substantiate  the  quality  of  ■ 
information  disseminated  through 
documentation  or  other  means 
appropriate  to  the  information.  The 
originating  offices  will  use  integral  peer 
reviews  and  other  review  mechanisms 
to  ensure  that  disseminated  information 
is  objective,  upbiased  and  acciu-ate  in 
both  presentation  and  substance. 

VA  will  apply  reproducibility 
standards  to  original  and  supporting 
data.  VA  organizations  will  be  flexible 
in  determining  what  constitutes 
"original  and  supporting"  data.  When 
original  or  supporting  data  must  be 
generate,  sound  statistical  methods  will 
be  applied.  VA  will  apply  a  consistent 
reproducibility  standard  to  transparency 
for  how  analytical  results  are  generated 
(e.g.,  specific  data  used,  various 
assumptions  employed,  specific 
analytical  methods  used,  and  statistical 
procedures  employed).  These  methods 
will  allow  any  qualified  person  to 
conduct  an  independent  re-analysis,  if 
necessary.  This  independent  re-analysis 
should  produce  substantially  the  same 
results  as  the  original  research. 

In  cases  where  reproducibility  may 
not  occur  due  to  other  compelling 
interests,  (i.e.,  ethical,  feasibility,  or 
confidentiality  constraints),  VA  will;  (1) 
perform  robustness  checks  appropriate 
to  the  importance  of  the  information 
involved  (e.g.,  determining  whether  a 
specific  statistic  is  sensitive  to  the 
choice  of  analytical  method  and  the 
accompanying  information 
disseminated):  and  (2)  address  the 
degree  that  reproducibility  will  be 
limited  by  the  confidentiality  of 
xmderlying  data.  VA  will  address 
ethical,  feasibility,  and  confidentiality 
issues  with  care.  Reproducibility  of  data 
is  limited  by  the  requirement  that  VA 
comply  with  federal  confidentiality 
statutes,  such  as  the  Privacy  Act,  5 
U.S.C.  552a,  and  38  U.S.C.  5701.  5705, 
and  7332. 

C.  Exceptions 

The  guidelines  do  not  apply  to  the 
dissemiiiation  of  information  limited  to 
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Government  employees  or  Department 
contractors  or  grantees,  intra-  or  inter- 
Department  use  or  sharing  of 
Government  information.  They  do  not 
apply  to  correspondence  with 
individuals,  press  release,  archival 
records,  library  holdings,  public  filings, 
subpoenas,  or  adjudicative  processes. 
Also  not  covered  by  these  guidelines  are 
responses  to  requests  for  Department 
records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act,  or 
other  similar  laws. 

The  guidelines  are  not  designed  for 
individuals  who  are  seeking  corrections 
of  personal  information  or  information 
related  to  death  and  disability 
pajmaents,  education,  home  loans, 
disability,  medical  care,  insiu-ance, 
burial  and  siu^ivor,  benefits  or  related 
information  pertaining  to  specific  VA 
claims,  benefits  records,  or  services 
delivered.  Information  pertaining  to  VA 
services  can  be  obtained  by  calling  VA's 
toll-free  number  at  1-800-827-1000. 

The  guidelines  generally  do  not 
govern  a  third-party's  dissemination  of 
information  (the  exception  being  where 
the  Department  is  essentially  using  the 
third-party  to  disseminate  information 
on  the  Department's  behalf). 

The  guidelines  do  not  apply  to 
opinions,  if  it  is  clear  that  what  is  being 
offered  is  someone's  opinion,  rather 
than  fact  or  the  Department's  views. 

Also  excluded  from  the  definition  of 
dissemination  are  responses  for  FOLA 
requests  and  some  scientific  research 
(see  section  on  "Third  Party 
Dissemination"). 

D.  Policy  for  Release  of  Information 

Under  the  Freedom  of  Information 
Act  requirements,  VA's  policy  is  to 
disclose  its  records  upon  request,  except 
for  those  records  that  are  protected  from 
disclosure  by  law. 

E.  Third-Party  Dissemination 

If  VA  disseminates  information 
prepared  by  an  outside  party  in  a 
manner  that  reasonably  suggests  that  VA 
agrees  with  the  information,  the 
appearance  of  having  the  information 
represent  VA's  views  makes  the 
information  subject  to  these  guidelines. 

By  contrast,  VA  does  not  "initiate" 
the  dissemination  of  information  when 
Federally-employed  scientists.  Federal 
grantees,  or  contractors  publish  and 
commimicate  their  research  findings  in 
the  same  manner  as  their  academic 
colleagues.  This  applies  even  though 
VA  has  funded  the  research  and  may 
retain  ownership  or  other  intellectual 
property  rights. 

If  VA,  through  a  procurement  contract 
or  a  grant,  provides  for  a  person  to 


conduct  research,  and  VA  directs  the 
person  to  disseminate  the  results  (or  VA 
reviews  and  approves  the  results  before 
dissemination),  then  VA  has 
"sponsored"  the  dissemination  of  this 
information,  and  the  information  is 
subject  to  these  guidelines. 

By  contrast,  if  VA  provides  funding  to 
support  research,  and  if  the  researcher 
(not  VA)  decides  to  disseminate  the 
results  and  determines  the  content  and 
presentation  of  the  dissemination,  then 
VA  has  not  "sponsored"  the 
dissemination.  The  informatioi\  is  not 
subject  to  these  guidelines  even  though 
VA  has  funded  the  research  and  may 
retain  ownership  or  other  intellectual 
property  rights. 

To  avoid  confusion  regarding  whether 
the  Department  is  sponsoring  the 
dissemination,  the  researcher  should 
include  an  appropriate  disclaimer  in  the 
publication  or  speech  to  the  effect  that 
the  "views  are  mine,  and  do  not 
necessarily  reflect  the  views"  of  VA.  On 
the  other  hand,  subsequent  VA 
dissemantion  of  such  information 
requires  that  the  information  adhere  to 
VA's  information  quality  guidelines. 

F.  Peer  Review  Process 

VA  will  use  many  types  of  peer 
reviews.  Transparency  is  important  for 
peer  review,  and  VA's  guidelines  set 
minimum  standards  for  the 
transparency  of  VA-sponsored  peer 
review.  If  data  and  analjrtical  results 
have  been  subjected  to  formal 
independent,  external  peer  review,  the 
information  may  generally  be  presumed 
to  be  of  acceptable  objectivity.  The 
intensity  of  peer  reviews  will  be 
commensiuate  with  the  significance  of 
the  risk  or  its  management. 

Peer  reviewers  must  be  selected 
primarily  on  the  basis  of  technical 
expertise,  be  expected  to  disclose  to  VA 
prior  technical/policy  positions  they 
may  have  taken  on  the  issues  at  hand, 
be  expected  to  disclose  to  VA  their 
sources  of  personal  and  institutional 
funding  (private  or  public  sector),  and 
conduct  their  reviews  in  an  open  and 
rigorous  manner. 

As  an  organization  responsible  for 
dissemination  of  vital  health  and 
medical  information,  VA  will  interpret 
reproducibility  and  peer-review 
standards  in  a  manner  appropriate  to 
assure  timely  flow  of  vital  information 
and  VA  to  medical  providers,  patients, 
health  agencies  and  the  public.  VA  may 
temporarily  waive  information  quality 
standards  in  indent  situations  (e.g., 
imminent  threats  to  public  health  or 
homeland  seciuity)  in  accordance  vdth 
the  latitude  specified  in  VA's 
guidelines. 


When  VA  disseminates  analyses  of 
risks  of  human  health,  safety,  and  the 
environment,  if  at  all,  it  will  apply  the 
quality  principles  applied  by  Congress 
to  risk  information  used  and 
disseminated  pursuant  to  the  Safe 
Drinking  Water  Act  Amendments  of 
1996  (42  U.S.C.  300g-l  (b)(3)(A)  &  (B))  to 
the  extent  feasible. 

IV.  Administrative  Correction 
Procedures 

An  administrative  process  is  available 
allowing  affected  persons  to  seek  and 
obtain,  where  appropriate,  timely 
correction  of  information  that  does  not 
meet  the  stated  guidelines.  The 
correction  and  appeal  processes  have 
been  designed  to  be  flexible,  appropriate 
in  nature,  and  timely  in  responding  to 
a  request  for  correction.  It  is  available 
for  genuine  and  valid  requests  for 
correction  of  information  that  does  not 
meet  the  stated  guidelines. 

A.  Information  Correction  Process 

If  an  affected  person  believes  that 
disseminated  information  is  not 
acciuate,  clear,  complete  or  unbiased, 
he  or  she  may  challenge  or  submit  a 
complaint  by  written  correspondence  or 
via  VA's  homepage: 

1 .  Write  to:  Director,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  N.W.,  Washington. 
DC  20420.  In  submitting  written 
requests,  the  envelope  and  the  request 
both  should  be  clearly  marked  "Section 
515  Complaint";  or 

2.  Access  VA's  homepage  at 
wwTv.va.gov  and  select  the  "Contact 
VA"  link  that  appears  at  the  bottom  of 
the  page. 

Requests  for  correction  of  information 
will  be  routed  to  the  appropriate  VA 
Administration  or  Staff  Office  for 
review.  VA  will  respond  to  all  requests 
for  corrections  within  45  working  days 
of  receipt.  If  the  VA  office  receiving  the 
complaint  determines  that  the  request 
does  not  adequately  and  reasonably 
describe  the  disseminated  information 
source,  the  correspondent  will  be 
advised  that  additional  information  is 
needed.  If  the  challenged  information  is 
determined  to  be  correct  or  valid,  the 
correspondent  will  be  provided  with  a 
statement  as  to  why  the  request  for 
correction  is  not  acted  upon  and  how  to 
file  an  appeal. 

B.  Information  Appeal  Process 

If  affected  persons  who  request 
corrections  of  information  do  not  agree 
with  VA's  decision  (including  the 
corrective  action,  if  any),  they  may  file 
an  appeal  in  writing  within  60  days  to 
the  office  indicated  in  the  denial 


correspondence.  The  envelope  and 
reconsideration  request  both  should  be 
clearly  marked  "Information  Correction 
Reconsideration  Request."  It  is 
important  that  correspondents  state  why 
they  disagree.  The  appropriate  VA 
organization  will  review  the  appeal  and 
act  upon  the  request  for  reconsideration. 
The  correspondent  will  be  notified 
whether  the  request  was  granted  or 
denied  and  what  corrective  action,  if 
any,  VA  will  take  on  the  appeal. 
"To  ensure  objectivity,  the  VA 
organization  that  originally 
disseminated  the  information  does  not 
have  responsibility  for  both  the  initial 
response  and  any  subsequent  appeal.  In 
addition,  if  VA  believes  other  agencies 
may  have  an  interest  in  the  appeal,  VA 
will  consult  with  those  other  agencies 
about  their  possible  interest. 

C.  Administrative  Management  of 
Corrected  Records 

Corrective  actions  will  vary. 
Possibilities  include  immediate 
correction  or  replacement  of 
information  on  the  Department  tjf 
Veterans  Affairs  website  (<http:// 
www.va.gov/>),  revision  of  subsequent 
issues  of  reciirring  products,  and 
issuance  of  errata  for  printed  reports 
and  other  data  products. 

V.  Reporting  Requirements  to  OMB 

On  October  1,  2002,  the  final 
guidelines  for  information  quality 
disseminated  by  VA  will  be  submitted 
to  OMB  and  posted  on  VA's  website. 

On  January  1,  2004,  VA  vkill 
electronically  submit  an  annual  fiscal 
report  to  OMB,  with  a  recurring  report 
due  on  January  1  each  year  thereafter. 
The  report  will  provide  information 
(both  quantitative  and  qualitative  where 
appropriate)  on  the  number,  nature,  and 
resolution  of  complaints  received  by  VA 
regarding  its  perceived  or  confirmed 
failme  to  comply  with  OMB  and  VA 
guidelines. 

VI.  Definitions 

A.  "Affected"  persons  are  those  who 
may  benefit  or  be  harmed  directly  by  the 
dissemination  information.  These  < 
guidelines  are  not  designed  for 
individuals  to  seek  corrections  of 
personal  information  or  information 
related  to  personal  services,  benefits,  or 
claims  for  benefits. 

B.  "Dissemination"  of  information 
means  VA-initiated  or  sponsored 
distribution  of  information  to  the 
public. 

C.  "Influential"  information  is 
determined  when  VA  can  reasonably 
discern  that  dissemination  of 
information  will,  or  does  have,  a  clear 
and  substantial  impact  on  important 


public  policies  or  important  private 
section  decisions.  This  type  of 
information  must  have  a  significant 
impact  on  VA's  public  policy  or 
legislative  matters  relative  to  delivery  of 
veterans'  benefits  or  health  care 
services.  VA's  influential  information 
includes  the  following  categories: 

1.  Statistical  information  obtained 
from  original  data  collections; 
administrative  records;  compilations  of 
data  from  primary  sources  such  as 
forecasts  and  estimates  derived  from 
statistical  models,  expert  analyses,  data 
collection,  and  analysis  and 
interpretations  of  statistical  information. 

2.  Financial  information  referring  to 
Government  revenues  and  expenditines. 

3.  Scientific  information  designating 
the  misthod  of  research  in  which  a 
hypothesis,  formulated  after  systematic, 
objective  collection  of  data  is  tested 
empirically  (relying  on  experiment  and 
observation  rather  than  theory). 

D.  "Information,"  for  purposes  of 
these  guidelines,  including  the 
administrative  correction/ appeal 
procedures,  means  any  communication 
or  representation  of  knowledge  such  as 
facts  or  data,  in  any  medium  or  form, 
including  textual,  niunerical,  graphic, 
cartographic,  narrative,  or  audiovisual 
forms.  This  definition  does  not  include: 

1.  Opinions,  where  the  presentation 
makes  clear  that  the  statements  are 
subjective  opinions,  rather  than  facts,  or 
a  determination  of  the  Department. 
However,  any  underlying  information 
published  by  the  Department  upon 
which  the  opinion  is  based  may  be 
subject  to  these  guidelines; 

2.  Information  originated  by,  and 
attributed  to,  non-Department  sources, 
provided  the  Department  does  not 
expressly  rely  upon  that  information. 
Examples  include:  information  reported 
and  duly  attributed  in  materials 
prepared  and  disseminated  by  the 
Department's  hyperlinks  on  the 
Department's  website  to  information 
that  others  disseminated;  and  reports  of 
advisory  committees  and  international 
organizations  published  on  the 
Department's  website; 

3.  Statements  related  solely  to  the 
internal  persormel  rules  and  practices  of 
Department  and  other  materials 
produced  for  Department  employees, 
contractors,  agents  or  alumni; 

4.  Descriptions  of  VA,  its 
responsibilities  and  its  organizational 
components; 

5.  Statements,  the  modification  of 
which  might  cause  harm  to  national 
security,  including  harm  to  the  national 
defense  or  foreign  relations  of  the 
United  States  and  statements  of  U.S. 
foreign  policy; 


6.  Materials  covered  by  the  United 
States  Information  and  Educational 
Exchange  Act  of  1948  (the  Smith-Mundt 
Act),  22  U.S.C.  Sec.  1416-la  (Ban  on 
domestic  activities); 

7.  Testimony  of  Department  officials 
in  court,  to  administrative  bodies,  or  to 
Congress; 

8.  Investigory  material  compiled 
pursuant  to  U.S.  law  or  for  law 
enforcement  purposes  in  the  United 
States  or  abroad;  or 

9.  Statements  which  are,  or  which 
reasonably  may  be  expected  to  become, 
part  of  subpoenas  or  adjudicative 
processes,  the  subject  of  litigation,  or 
other  dispute  resolution  proceedings. 

E.  "Quality"  is  the  encompassing  term 
of  which  "utility,"  "objectivity,"  and 
"integrity"  are  constituents.  VA  applies 
these  terms  to  the  guidelines  as  follows: 

1.  "Utility"  refers  to  the  usefulness  of 
the  information  to  the  intended  users. 
VA  will  achieve  utility  by  staying 
informed  of  information  needs  and 
developing  new  data,  models,  and 
information  products  where 
appropriate. 

2.  "Objectivity"  focuses  on  whether 
the  disseminated  information  is  being 
presented  in  an  accurate,  clear, 
complete,  and  imbiased  manner,  and  as 
a  matter  of  substance,  is  accutate, 
reliable,  and  unbaiases.  VA  will  achieve 
objectivity  by  using  reliable  data  sources 
and  soimd  analytical  techniques,  and 
preparing  information  products  that  are 
carefully  reviewed  and  use  proven 
methods  by  qualified  people.  The 
objectivity  standard  vnll  not  override 
other  compelling  interests  such  as 
privacy,  intellectual  property,  and  other 
confidentiality  protections. 

3.  "Integrity"  refers  to  the  protection 
of  VA  information  fi^m  unauthorized, 
unanticipated,  or  unintentional  access 
or  revision  to  ensure  that  the 
information  remains  authenic  and  is  not 
compromized.  To  ensure  the  integrity  of 
information  that  the  Department 
collects,  administers,  and  disseminates. 
VA  has  implemented  rigorous 
information  security  controls  to  protect 
its  information  systems  and  resources. 
VA  protects  the  confidentiality  of  its 
sensitive  information  by  implementing 
security  policies,  programs,  and 
procedures  mandated  by  Fedeal  law  and 
guidance.  These  Department-wide 
activities  comply  with  the  statutory 
requirements  created  toprotect  sensitive 
information  gathered  and  maintained  on 
individuals  by  the  Federal  Government. 
These  requirements  are  contained  in  the 
following  Federal  information  sec\irity 
laws  and  regulations: 

•  Clinger-Cohen  Act  of  1996. 

•  Computer  Seoirity  Act  of  1987 
(Pub.  L.  100-235). 
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•  Government  Information  Security 
Reform  Act  (GISRA)  (Pub.  L.  106-398, 
Title  X,  Subtitle  G). 

•  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 

•  OMB  Circulars  A-123.  A-127.  and 
A-130  and  their  appendices. 

•  Paperwork  Reduction  Act  of  1995. 

•  Privacy  Act  of  1974. 

F.  "Reproducibility"  means  that 
information  is  capable  of  being 
substantially  reproducted  with 
essentially  the  same  result,  subject  to  an 


acceptable  degree  of  imprecision  or 
margin.  With  respect  to  analytical 
results,  "capable  of  being  substantially 
reproduced"  means  that  independent 
analysis  of  the  original  or  supporting 
data  using  identical  methods  would 
generate  similar  analytical  results. 

G.  "Transparency"  refers  to  the  clear, 
obvious  and  precise  nature  of  the 
information.  When  VA  disseminates 
influential  information,  a  high  degree  of 
transparency  about  data  and  methods 


will  be  maintained  to  facilitate  its 
reproducibility  by  qualified  third 
parties.  Methods  to  implement  VA's 
guidelines  will  be  transparent  by 
providing  documentation,  ensurig 
quality  by  reviewing  undeylying 
methods  used  in  developing  data, 
consulting  (as  appropriate)  with  experts 
and  users,  andlceeping  users  informed 
about  corrections  and  revisions. 

[FR  Doc.  02-14842  Filed  6-11-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  72  and  75 

[FnL-7207-4] 

RIN  2060-AJ43 

Revisions  to  ttie  Definitions  and  the 
Continuous  Emission  Monitoring 
Provisions  of  the  Acid  Rain  Program 
arKi  the  NOx  Budget  Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:'ln  this  action,  EPA  is  taking 
final  action  on  the  portions  of  the  June 
13,  2001  proposed  rule  revisions  that 
modify  the  existing  requirements  for 
soiut:es  affected  by  the  Acid  Rain 
Program  and  by  the  NOx  Budget 
Trading  Program  imder  the  October  27, 
1998  NOx  SIP  Call.  Certain  changes  to 
the  proposed  rule  revisions  have  been 
made  based  on  the  public  comments 
received.  EPA  is  not  finalizing  the 
proposed  changes  at  this  time  to  the 
Appeal  Procedures  or  to  the  Findings  of 
Significant  Contribution  and 
Rulemaking  on  Section  126  Petitions  for 
Purposes  of  Reducing  Interstate  Ozone 
Transport.  Today's  final  rule  establishes 
additional  flexibility  and  options  for 
soiut;es  in  meeting  the  continuous 
emission  monitoring  system  (CEMS) 
requirements  under  programs  to  reduce 
sulfur  dioxide  and  nitrogen  oxides 
emissions.  These  revisions  may  apply  to 
sources  that  monitor  and  report 
emissions  only  during  the  ozone  season, 
as  well  as  to  sources  that  monitor  and 
report  emissions  for  the  entire  year.  The 
provisions  in  this  final  rule  benefit  the 
environment  by  ensuring  that  sulfur 
dioxide  (SG2).  nitrogen  oxides  (NOx), 
and  carbon  dioxide  (CO2)  emissions  are 
acciirately  monitored  and  reported,  even 
as  they  benefit  the  affected  industrial 
sources  by  creating  opportimities  to 
adopt  cost  saving  procediues. 
DATES:  The  effective  date  of  this  rule  is 
J\dy  12,  2002.  However,  regulated 
entities  will  have  additional  time  to 
implement  certain  requirements,  as 
described  in  Section  V,  Rule 
Implementation,  and  in  the  rule. 
ADDRESSES:  Docket.  Supporting 
information,  including  public 
comments,  used  in  developing  the 
reg\Uations  is  contained  in  Docket  No. 
A-2000-33.  This  docket  is  available  for 
public  inspection  and  photocopying 
between  8:00  a.m.  and  5:30  p.m. 
Monday  through  Friday,  excluding 
government  holidays,  and  is  located  at: 
EPA  Air  Docket  (MC  6102).  Room  M- 
1500,  Waterside  Mall,  401  M  Street,  SW, 


Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gabrielle  Stevens,  Clean  Air  Markets 
Division  (6204N),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington.  DC  20460. 
telephone  number  (202)  564-2681  or  the 
Acid  Rain  Hotline  at  (202)  564-9620. 
This  document  and  technical  support 
dociunents  can  be  accessed  through  the 
EPA  Web  site  at:  http://www.epa.gov/ 
airmarkets. 

SUPPLEMENTARY  INFORMATION:  A  redline/ 
strikeout  version  of  40  CFR  parts  72  and 
75  as  amended  by  this  final  rule  is 
available  in  the  Docket  and  on  the  EPA 
Web  site  referenced  above.  The  contents 
of  the  preamble  are  listed  in  the 
following  outline: 

I.  Regulated  Entities 

II.  Background  and  Summary  of  Final  Rule 
in.  Statutory  Authority,  Regulatory  History, 

and  Stakeholder  Involvement 
IV.  Summary  of  Major  Comments  and 
Responses 

A.  Missing  Data 

1.  What  changes  to  the  CEMS  missing  data 
procedures  of  §§  75.31  tiirough  75.37  are 
finalized? 

2.  How  are  the  CEMS  missing  data 
provisions  of  subpart  H  affected  by 
today's  rule? 

3.  What  CEMS  missing  data  provisions  are 
finalized  for  units  that  do  not  produce 
electrical  or  thermal  output? 

4.  Will  today's  rule  affect  the  way  in  which 
load  ranges  (or  "bins")  are  established 
for  missing  data  purposes? 

B.  Low  Mass  Emissions  Units 

1.  Does  today's  rule  change  the 
qualification  requirements  for  low  mass 
emissions  units? 

2.  How  does  today's  rule  change  the 
certification  apphcation  procedures  and 
requirements  for  low  mass  emissions 
units? 

3.  How  will  today's  rule  affect  the  way  in 
which  fuel-  and  unit-specific  NOx 
emission  rates  are  determined  for  low 
mass  emissions  units? 

4.  Does  today's  rule  allow  testing  to  be 
done  at  fewer  than  four  load  levels  to 
determine  fuel-  and  unit-specific  NOx 
emission  rates  for  low  mass  emissions 
units? 

C.  Quality  Assurance/Quality  Control 

1.  What  changes  to  the  method  of 
determining  the  NOx  MPC,  MEC,  span, 
and  range  are  finalized  in  today's  rule? 

2.  What  changes  to  the  7-day  calibration 
error  test  are  finalized? 

3.  What  changes  to  the  QA/QC 
requirements  for  low-emitting  sources 
are  finalized? 

4.  What  changes  to  the  stack  flow-to-load 
ratio  test  are  finalized? 

5.  What  special  QA  provisions  are  finalized 
for  units  that  do  not  produce  electrical 
output  or  steam  load? 

D.  Appendix  D 

1.  What  changes  to  the  definitions  of 
"pipeline  natural  gas"  and  "natural  gas" 
are  finalized? 


2.  How  does  today's  rule  change  the 
method  by  which  a  gaseous  fuel 
qualified  as  "pipeline  natural  gas"  or 
"natural  gas"? 

3.  How  does  today's  rule  change  the  fuel 
sampling  and  data  reporting 
requirements  for  gaseous  fuels  other  than 
pipeline  natural  gas  and  natural  gas? 

4.  What  changes  to  the  appendix  D  missing 
data  procedures  are  finalized? 

E.  Other  Highlights  and  Changes 

1 .  What  changes  to  the  coiiipliance  dates 
and  timelines  for  monitor  certification  in 
§  75.4  are  finalized  in  today's  rule? 

2.  Does  today's  rule  change  the  way  in 
which  unit  and  stack  operating  hours  are 
counted? 

3.  Does  today's  rule  change  the  notification 
requirements  for  monitor  certifications 
and  recertifications? 

4.  Does  today's  rule  affect  the  way  in 
which  emissions  are  monitored  and 
reported  for  units  with  bypass  stacks? 

5.  What  other  noteworthy  provisions  are 
finalized  in  today's  rule? 

F.  Streamlining  Changes 

V.  Rule  Implementation 

VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Unfunded  Mandates  Reform  Act 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  National  'Technology  Transfer  and 
Advancement  Act 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  Executive  Order  13132:  Federalism 
H.  Executive  Order  13175:  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
I.  Executive  Order  13211:  Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 
J.  Congressional  Review  Act 

I.  Regulated  Entities 

Entities  regulated  by  this  action  are 
fossil  fuel-fired  boilers,  turbines,  and 
combined  cycle  units  that  serve  electric 
generators,  produce  steam,  or  cogenerate 
electricity  and  steam.  While  part  75  of 
title  40  of  the  Code  of  Federal 
Regulations  (40  CFR)  primarily  regulates 
the  electric  utility  industry,  certain  State 
and  Federal  NOx  mass  emissions 
programs  also  rely  on  40  CFR  part  75 
(subpart  H),  and  those  programs  may 
include  boilers,  turbines,  and  combined 
cycle  units  from  other  industries. 
RegiUated  categories  and  entities 
include: 


Category 


Industry 


Examples  of  Regulated  Entities 


(1)  Electric  service  providers. 

(2)  Process  sources  with  large 
boilers  and  turt>ines  where 
emissions  exhaust  through  a 
stack. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 


for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  which  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business,  or 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  provisions  in  40  CFR  72.6, 
72.7,  and  72.8  and  parts  96  and  97.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

n.  Background  and  Summary  of  Final 
Rule 

Today's  action  modifies  existing 
monitoring  and  reporting  requirements 
in  40  CFR  parts  72  and  75.  These 
requirements  support  emission  control 
programs  that  use  the  monitoring  and 
reporting  provisions  of  part  75.  such  as 
the  Acid  Rain  Program,  and  the  NOx 
Budget  Trading  Program  developed 
imder  the  October  27, 1998,  NOx  SIP 
Call.  The  emphasis  of  these  revisions  is 
three- fold:  (1)  To  streamline  the  rule  by 
eliminating  outdated  sections;  (2)  to 
make  technical  corrections  and 
clarifications  to  the  rule;  and  (3)  to  add 
flexibility  to  the  monitoring  and 
reporting  requirements.  The  most 
substantive  changes  finalized  are  as 
follows:  the  definitions  of  "pipeline 
natural  gas"  and  "natural  gas"  in  §  72.2 
are  finalized  as  proposed  to  remove  all 
references  to  the  H2S  content  of  the  fuel 
and  instead  he  based  on  total  stilfiu 
content,  along  with  corresponding 
changes  appendix  D  to  part  75;  the  low 
mass  emissions  (LME)  units  provisions 
in  §  75.19  are  clarified  and  expanded 
and,  for  units  with  certain  types  of  NOx 
emission  controls,  qualification  as  a 
LME  unit  is  made  easier;  the  CEMS 
missing  data  procediues  are  revised  to 
allow  fuel-specific  missing  data 
substitution;  the  missing  data 
procedures  in  subpart  H  of  part  75  are 
expanded  and  clarified  for  sources  that 
are  non-load  based  and/ or  report 
emission  data  only  in  the  ozone  season; 
the  NOx  span  and  range  provisions  in 
appendix  A  are  revised  to  make  them 
easier  to  implement  for  combustion 
turbines;  and  the  alternate  calibration 
error  limit  for  daily  operation  is 
changed  from  10  ppm  to  5  ppm  for  units 
with  span  values  of  50  ppm  or  less. 

EPA  has  developed  a  Response  to 
Comment  dociunent  (see  Docket  No.  A- 
2000-33,  Item  V-C-1)  as  a  supplement 
to  this  preamble,  which  addresses  all 
the  comments  received  on  the  proposed 


rule  revisions.  Comments  that  were 
raised  and  are  not  addressed  in  this 
preamble  are  responded  to  in  this 
supplemental  dociunent. 

m.  Statutory  Authority,  Regulatory 
History,  and  Stakeholder  Involvement 

In  accordance  with  titles  I  and  FV  of 
the  Clean  Air  Act  (CAA,  or  the  Act), 
with  today's  action  EPA  is  promulgating 
revisions  to  ndes  implementing 
programs  that  the  Agency  has 
established  to  mitigate  interstate 
transport  of  nitrogen  oxides,  as  well  as 
to  reduce  the  acidic  deposition 
precursor  emissions  of  sulfur  dioxide 
and  nitrogen  oxides.  EPA  originally 
promulgated  40  CFR  parts  72  and  75  on 
January  11. 1993,  to  implement  the  Acid 
Rain  Program  as  authorized  by  title  FV 
of  the  Act.  EPA  has  subsequently 
promulgated  several  final  rules  revising 
CEMS  requirements  in  part  75  and 
relevant  definitions  in  part  72  [see 
below). 

Section  110  of  the  Act  requires  that 
State  Implementation  Plans  (SIPs) 
prohibit  sources  from  contributing 
significantly  to  nonattainment  or 
maintenance  of  attainment  in  another 
State.  On  October  27, 1998,  EPA  issued 
the  NOx  SIP  Call,  a  final  rule  under 
section  110  requiring  certain  States  to 
revise  their  SIPs  to  meet  NOx  emission 
budgets  to  prevent  such  significant 
contribution  to  ozone  nonattainment. 
States  may  adopt  in  their  SIPs  a  NOx 
Budget  Trading  Program  for  large 
electric  generating  units  (EGUs)  and 
large  non-electric  generating  units  (non- 
EGUs)  and  require  such  imits  to  monitor 
under  part  75.  Further,  section  126  of 
the  Act  authorizes  EPA  to  direcUy 
regulate,  and  require  reductions  of  NOx 
emissions  from,  sources  that  emit  in 
violation  of  the  prohibition  in  section 
110  against  significantly  contributing  to 
ozone  nonattainment  or  maintenance 
problems  in  a  downwind  State.  On 
January  18,  2000,  EPA  published  a 
finding  that  large  EGUs  and  certain  large 
non-EGUs  in  particular  States  named  in 
petitions  filed  by  several  northeastern 
States  emit  NOx  in  violation  of  Section 
126  of  the  CAA  (65  FR  2674).  In  that 
same  notice,  the  EPA  finalized  the 
Federal  NOx  Budget  Trading  Program  in 
part  97  as  the  control  remedy  and 
required  that  these  units  monitor  under 
part  75. 

In  today's  rule,  the  provisions  of  parts 
72  and  75  are  revised  to  modify  the 
requirements  for  sources  under  the  Acid 
Rain  Program,  the  NOx  SIP  Call,  and  the 
Federal  NOx  Budget  Trading  Program. 

As  noted  above,  the  Agency  first 
promulgated  parts  72  and  75  under  title 
IV  on  January  11, 1993.  On  May  17, 
1995  and  November  20, 1996,  die 


Agency  revised  parts  72  and  75  to  make 
implementation  simpler  (60  FR  26510 
and  61  FR  59142).  On  May  21,  1998,  the 
Agency  proposed  additional  revisions  to 
parts  72  and  75  to  make  implementation 
easier  and  more  efficient,  to  improve 
quality  assurance  requirements,  and  to 
create  new  alternative  monitoring 
options  (63  FR  28032).  EPA 
promulgated  final  rule  revisions 
addressing  some  of  these  additional 
proposed  revisions,  based  on  comments 
received,  when  EPA  promulgated  the 
NOx  SIP  Call  (63  FR  57356).  On  May  26. 
1999,  EPA  issued  final  rule  revisions 
addressing  the  remaining  May  21. 1998 
proposed  revisions  (64  1%  28564).  On 
June  13.  2001.  EPA  proposed  further 
revisions  to  parts  72,  75,  78,  and  97  (66 
FR  31978).  The  revisions  to  parts  72  and 
75  are  being  finalized  in  today's  rule, 
while  the  changes  to  parts  78  and  97 
will  be  addressed  in  a  later  rulemaking. 

Throughout  the  implementation  of  me 
Acid  Rain  Program,  particularly  since 
1995,  EPA  has  worked  and  continues  to 
work  on  a  regular  basis  with 
stakeholders,  the  regulated  community, 
the  public,  other  state  and  local 
agencies,  and  environmental  groups  and 
consultants.  Internally,  EPA  holds 
frequent  policy  meetings  to  discuss 
many  of  die  questions  and  problems 
that  affected  soiu^es  raise  to  their 
Regional  contact  in  EPA.  Many  of  the 
changes  in  today's  rule  result  from 
industry  petitions  to  the  Agency  as  well 
as  comments,  phone  calls,  and 
dialogues  during  conferences  and 
workshops.  Most  recently.  EPA 
conducted  two  conferences  in  July 
(Louisville.  KY)  and  September 
(Alexandria,  VA)  of  2001 ,  and  then 
initiated  five  regional  workshops 
targeted  at  the  regulated  commimity  and 
state  agencies  to  support  the  Acid  Rain 
Program  and  assist  in  implementing  the 
NOx  Budget  Trading  Program.  EPA  is 
committed  to  this  ongoing  interaction 
with  stakeholders  across  all  spectra. 

IV.  Summary  of  Major  Comments  and 
Responses 

EPA  responded  to  all  comments 
received  by  the  close  of  the  extended 
comment  period.  August  20.  2001. 
regarding  the  current  proposal.  EPA's 
responses  are  summarized  in  this 
section  of  the  preamble  and  are 
available  in  their  entirety  in  the 
Response  to  Comment  document  in  the 
rule  docket  (see  Docket  No.  A-2000-33, 
Item  V-C-1).  The  majority  of  comments 
related  to  parts  72  and  75;  therefore,  this 
section  addresses  those  issues. 
Revisions  to  part  78  received  no 
comments,  and  revisions  to  part  97 
received  only  two  comments,  both  of 
which  are  addressed  in  the  Response  to 
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Comment  document.  As  noted  above. 
EPA  intends  to  finalize  changes  to  part 
78  and  97  in  a  separate  rulemaking.  The 
major  topics  in  part  75  that  EPA  is 
focusing  on  in  this  section  are:  missing 
data;  LM£  units;  quality  assurance  and 
quality  control  (QA/QC);  appendix  D; 
other  highlights  and  changes;  and 
streamlining  changes. 

A.  Missing  Data 

1.  What  Changes  to  the  CEMS  Missing 
Data  Procedures  of  §§  75.31  Through 
75.37  Are  Finalized? 

Background 

a.  What  is  Currently  Required? 

The  part  75  CEMS  missing  data 
procediu^s  in  §§  75.31  through  75.37 
require  the  use  of  substitute  data  values 
for  each  unit  operating  hour  in  which 
quality-assured  data  are  not  obtained, 
either  from  a  certified  CEMS,  a  reference 
method,  or  an  approved  alternative 
monitoring  system.  The  method  of 
determining  the  appropriate  substitute 
data  values  depends  principally  on  two 
things:  (1)  the  length  of  the  missing  data 
period;  and  (2)  the  percent  monitor  data 
availability  at  the  end  of  the  missing 
data  period. 

Existing  part  75  missing  data 
procedures  do  not  take  into 
consideration  the  type  of  fuel 
combusted.  Rather,  a  single  database  of 
quality-assured  monitor  operating  hoiu-s 
is  maintained  for  each  monitored 
parameter  [e.g.,  SO2,  NOx.  flow  rate)  in 
order  to  provide  substitute  data  values 
when  a  historical  lookback  is  required. 

For  units  with  add-on  SO2  or  NOx 
emission  controls,  §  75.34  allows  two 
principal  missing  data  options.  The 
owner  or  operator  may  either:  (1)  Report 
maximum  potential  values  or,  if  the 
controls  are  dociunented  to  be  operating 
properly,  report  the  standard  missing 
data  procediUBs;  or  (2)  petition  the 
Administrator  to  develop  and  use  site- 
specific  parametric  monitoring 
procedures  for  missing  data  substitution 
in  lieu  of  using  the  standard  missing 
data  procedures.  Section  75.34(a)(2)  also 
allows  the  owner  or  operator  to  petition 
the  Administrator  for  permission  to 
report  the  maximum  controlled 
emission  rate  recorded  in  the  previous 
720  quality-assuied  monitor  operating 
hours  (without  regard  to  control 
operational  status),  in  cases  where  the 
standard  missing  data  routines  would 
require  the  maximum  value  in  the 
lookback  period  to  be  reported. 

b.  What  Changes  Were  Proposed?   • 

On  Jime  13,  2001,  EPA  proposed  to 
revise  the  part  75  missing  data 
procedures  to  allow  the  standard 
missing  data  substitution  in  §  75.33  to 


be  done  on  a  fuel-specific  basis.  The 
proposed  revisions  would  allow  the 
owner  or  operator  to  create  and 
maintain  separate  databases  for  missing 
data  purposes  for  each  type  of  fuel 
combusted  in  the  unit.  Substitute  data 
values  would  be  derived  from  the 
appropriate  database,  depending  on  the 
type  of  fuel  being  biuned  diuing  the 
missing  data  period. 

For  units  with  add-on  SO2  or  NOx 
emission  controls,  EPA  further  proposed 
to  remove  the  petition  provision  from 
§  75.34(a)(2)  and  replace  it  with  a  new 
missing  data  option,  based  on  the 
operating  status  of  the  emission 
controls.  The  owner  or  operator  of  a  unit 
with  add-on  SO2  or  NOx  emission 
controls  would  be  allowed  to  create  and 
maintain  two  separate  databases, 
controlled  and  uncontrolled,  for  missing 
data  piuposes.  Any  hour  in  which  the 
add-on  controls  were  documented  to  be 
operating  (i.e.,  on)  would  be  included  in 
the  controlled  database.  Any  hour  in 
which  the  controls  were  not  operating 
(i.e.,  off)  would  be  included  in  the 
uncontrolled  database.  The  appropriate 
substitute  data  value  for  each  hoiu  of  a 
missing  data  period  would  be  taken 
from  either  the  controlled  or 
uncontrolled  database,  depending  on 
whether  the  emission  controls  were 
documented  (by  means  of  parametric 
data)  to  be  operating  properly  during  the 
hour. 

EPA  also  proposed  to  change  the  way 
in  which  parametric  data  are  used  to 
document  proper  operation  of  add-on 
emission  controls  during  periods  of 
missing  SO2  or  NOx  data.  Proposed 
§  75.34(d)  would  require  the  owner  or 
operator  to  establish  a  demonstrable 
correlation  between  the  parametric  data 
and  control  device  removal  efficiency, 
as  part  of  the  QA/QC  program  for  the 
unit.  The  correlation  would  be  based  on 
a  minimum  of  720  hours  of  parametric 
data  recorded  during  luiit  operation, 
when  the  add-on  controls  are  in-service 
and  the  SO2  or  NOx  monitor  at  the 
control  device  outlet  is  providing 
quality-assured  data.  The  correlation 
would  serve  as  the  basis  for  determining 
whether  substitute  data  values  should 
be  taken  from  the  controlled  database  or 
bom  the  imcontroUed  database  during 
periods  of  missing  SO2  or  NOx  data. 

c.  What  Changes  Is  EPA  Finalizing? 

Today's  rule  finalizes  the  fuel-specific 
missing  data  option,  with  some  editorial 
changes  including  new  language 
addressing  the  co-firing  of  fuels  (see 
Discussion,  below).  However,  based  on 
comments  received,  EPA  is  not  adopting 
the  other  proposed  missing  data  option, 
which  would  have  allowed  the  owners 
or  operators  of  units  with  add-on 


emission  controls  to  separate  their  data 
into  controlled  and  uncontrolled 
databases.  The  final  rule  replaces,  in 
response  to  these  comments,  the 
proposed  option  with  a  provision  that 
accomplishes  a  similar  objective  with 
respect  to  seasonally  operated  control 
devices,  without  requiring  control 
device  operational  status  to  be 
documented.  The  replacement  provision 
allows  subpart  H  sources  that  report 
data  on  a  year-roimd  basis  to  separate 
their  quality-assured  NOx  emission  data 
into  ozone  season  data  and  non-ozone 
season  data  for  missing  data  purposes. 
The  final  rule  also  retains  the  provision 
in  §  75.34  which  allows  soiuces  to 
petition  to  report  the  maximum 
controlled  emission  rate  in  a  720-hour 
lookback  period. 

Discussion 

Two  commenters  were  supportive  of 
the  proposed  fuel-specific  missing  data 
option  (Utility  Air  Regulatory  Group 
(UARG);  Clean  Energy  Group).  However, 
another  commenter  asked  EPA  to 
explain  what  it  means  to  create  and 
maintain  a  "separate  database"  for  each 
fuel  or  blend,  and  also  asked  how  a 
"blend"  is  determined  (KVB-Enertec 
(KVB)).  Two  commenters  questioned 
how  these  proposed  missing  data 
procedures  would  be  implemented  for 
units  that  sometimes  co-fire  different 
types  of  fuel  (UARG,  KVB).  Specifically, 
the  commenters  expressed  concern 
about  having  to  maintain  an  extra 
database  for  co-fired  hours.  One  of  the 
commenters  suggested  keeping  only 
single-fuel  databases. and  pro-rating  the 
missing  data  values  during  co-fired 
hours  (UARG). 

Based  on  these  comments,  EPA 
incorporates  the  fuel-specific  missing 
data  option  into  today's  rule,  although 
the  final  rule  language  is  somewhat 
modified  from  the  proposal.  The  final 
rule  differs  from  the  proposal  in  that  it 
provides  for  greater  flexibility  in  how  to 
implement  the  new  missing  data  option. 
Paragraphs  (b)(6)  and  (c)(8)  in  §  75.33 
give  more  general  implementation 
guidelines,  rather  than  providing 
detailed  instructions.  Regarding  the 
comments  about  co-firing,  while  EPA 
agrees  that  it  is  desirable  to  maintain  as 
few  databases  as  possible,  the  Agency 
did  not  incorporate  the  commenter's 
suggested  approach  because  the 
commenter  did  not  provide  an  adequate 
explanation  of  how  it  would  work. 
However,  today's  rule  provides  an 
alternative  to  maintaining  separate 
databases  for  co-fired  hours  for  units 
that  co-fire  fuels  and  elect  to  use  the 
fuel-specific  missing  data  option.  The 
final  rule  allows  the  owner  or  operator 
to  keep  single-fuel  databases,  provided 


that  the  database  for  the  fuel  with  the 
higher  emission  rate  is  used  to  provide 
substitute  data  values  during  co-fired 
hours. 

Regarding  the  Agency's  proposal  to 
provide  a  control  status-specific  missing 
data  option  for  units  with  add-on  SO2 
and  NOx  emission  controls,  two 
commenters  supported  the  concept  of 
this  option  (UARG,  Clean  Energy 
Group).  However,  strenuous  objections 
were  raised  to  the  proposed  method  of 
documenting  proper  operation  of  the 
add-on  controls  (UARG;  Robert 
Machaver  (Machaver)).  In  particular,  the 
commenters  objected  to  the  potential 
high  cost  of  developing  complex 
correlations  between  parametric  data 
and  control  device  removal  efficiency 
and  questioned  the  usefulness  and 
reliability  of  such  correlations.  One 
commenter  also  objected  to  removing 
the  petition  provision  from  §  75.34(a)(2), 
which  would  allow  the  soiut:e  to  report 
the  maximum  controlled  value  in  a  720- 
hour  lookback  period  (UARG). 

After  careful  consideration  of  the 
comments,  EPA  replaces  the  proposed 
missing  data  option  with  a  procedure 
that  will  achieve  the  objective  of  the 
proposal  for  seasonally  operated 
controls,  without  being  dependent  on 
the  operational  status  of  the  add-on 
emission  controls.  The  Agency  also  is 
not  adopting  the  requirement  to  develop 
a  correlation  between  control  device 
removal  efficiency  and  parametric  data 
to  demonstrate  proper  operation  of  the 
add-on  emission  controls,  principally  in 
response  to  the  objections  of  the 
commenters  to  the  cost  and  level  of 
effort  needed  to  develop  correlations 
between  parametric  data  and  control 
device  removal  efficiency.  The  original 
ride  language  in  §  75.34(d)  is  retained, 
requiring  sources  to  specify  in  the 
quality  assurance  (QA)  plan  for  the  unit 
the  essential  parameters  and  ranges 
needed  to  verify  proper  operation  of  the 
add-on  emission  controls. 

It  should  be  noted  that  one  of  the 
principal  reasons  EPA  proposed  the 
control  status-specific  missing  data 
option  in  §  75.34(a)(2)  for  units  with 
add-on  emission  controls  was  to 
accommodate  units  that  are  subject  to 
the  Federal  NOx  Budget  Trading 
Program  (which  is  being  implemented 
as  a  result  of  the  NOx  SIP  Call).  In 
particular,  many  imits  required  to  report 
NOx  emissions  data  on  a  year-round 
basis  will  operate  their  add-on  NOx 
emission  controls  only  during  the  ozone 
season,  in  order  to  comply  with  the  NOx 
emission  reduction  requirements  of  the 
NOx  SIP  Call.  The  proposed  missing 
data  option  would  have  allowed  these 
soiuces  to  separate  their  uncontrolled 
and  controlled  emission  data,  thereby 


providing  a  more  equitable  scheme  for 
missing  data  substitution. 

After  further  consideration,  taking 
into  accoimt  the-supportive  conunents 
for  the  concept  of  the  proposed  missing 
data  option,  EPA  believes  that  the 
objective  of  the  option  can  be 
accomplished  in  a  different  way, 
without  requiring  separate  controlled 
and  imcontroUed  databases  to  be 
maintained  or  that  any  parametric 
correlations  be  developed.  Accordingly, 
§  75.34(a)(2)  of  today's  rule  allows  the 
owner  or  operator  to  separate  the 
historical,  quality-assiued  NOx 
emissions  data  into  ozone  season  and 
non-ozone  season  NOx  data,  for  missing 
data  purposes.  Use  of  this  missing  data 
option  is  limited  to  units  that  report 
NOx  mass  emissions  data  on  a  year- 
round  basis  under  subpart  H  of  part  75, 
and  that  operate  their  NOx  emission 
controls  only  during  the  ozone  season, 
or  in  a  less  efficient  manner  outside  the 
ozone  season.  During  periods  of  NOx 
missing  data,  revised  §  75.34(a)(2) 
specifies  that  the  appropriate  substitute 
data  values  are  to  be  drawn  from  one 
database  or  the  other,  depending  on 
whether  the  missing  data  period  is 
inside  or  outside  the  ozone  season. 
Missing  data  periods  that  begin  outside 
the  ozone  season  and  continue  into  the 
ozone  season  are  treated  as  two  separate 
missing  data  incidents,  one  ending  on 
April  30,  hour  23,  and  one  begiiming  on 
May  1,  hour  00.  Further,  the  standard 
NOx  missing  data  algorithms  may  be 
applied  at  all  times  diu-ing  the  non- 
ozone  season  missing  data  periods, 
without  any  requirement  to  record 
parametric  data  to  verify  proper 
operation  of  add-on  controls. 

2.  How  Are  the  CEMS  Missing  Data 
Provisions  of  Subpart  H  Affected  by 
Today's  Rule? 

Backgroimd 

a.  What  Is  Currently  Required? 

The  missing  data  procedures  for  units 
which  are  subject  to  a  State  or  Federal 
NOx  mass  emissions  reduction  program 
and  must  monitor  NOx  mass  emissions 
according  to  subpart  H  of  part  75  are 
specified  in  §§  75.70(f)  and  75.74(c)(7). 
Section  75.70(f)  requires  the  initial  and 
standard  missing  data  procedures  of 
§§  75.31  through  75.37  to  be  used  for 
sources  that  report  emission  data  on  a 
year-round  basis.  Section  75.74(c)(7) 
requires  subpart  H  soim:es  that  report 
data  on  an  ozone  season-only  basis  to 
use  the  missing  data  procediues  of 
§§  75.31  through  75.37  also,  except  that 
only  data  bom  within  the  ozone  season 
are  to  be  used  in  the  historical 
lookbacks. 


b.  What  Changes  Were  Proposed? 

On  June  13,  2001,  EPA  proposed  to 
revise  §  75.74(c)(7)  by  adding  a  new 
paragraph  (iii),  with  subparagraphs  (A) 
through  (M),  explaining  how  to  apply 
the  part  75  missing  data  procediu^s  in 
§§  75.31  through  75.37  on  an  ozone 
season-only  basis.  EPA  proposed  adding 
these  provisions  to  subpart  H  because 
the  part  75  missing  data  routines  are 
designed  for  sources  that  report 
emission  data  on  a  year-round  basis. 
Thus,  for  all  of  the  part  75  standard 
missing  data  routines  that  use  720  or 
2,160  hour  historical  lookbacks  to 
determine  the  appropriate  substitute 
data  values,  the  databases  for  the 
lookbacks  include  all  of  the  quality- 
assured  CEMS  data  that  have  be^ 
recorded  throughout  the  year.  Also,  the 
percent  monitor  data  availability  (PMA) 
calculations  described  in  §  75.32,  which 
are  always  bsised  on  a  particular  number 
of  unit  operating  hours,  include  unit 
operating  hours  from  all  four  calendar 
quarters  of  the  year. 

Proposed  §  75.74(c)(7)(iii)  would 
modify  the  initial  and  standard  part  75 
missing  data  procedures  in  §§  75.31 
through  75.37  to  adapt  them  to  sources 
that  report  emission  data  only  during 
the  ozone  season.  The  missing  data 
instructions  for  ozone  season-only 
reporters  were  written  in  a  parallel 
manner  to  the  missing  data  procedures 
for  year-round  reporters. 

c.  What  Changes  Is  EPA  Finalizing? 

Today's  rule  finalizes  the  changes  to 
§  75.74(c)(7)  as  proposed,  except  that  for 
both  PMA  calculations  and  historical 
missing  data  lookbacks,  the  lookback 
periods  would  be  limited  to  three  years 
(26,280  clock  hours)  prior  to  the  missing 
data  period,  rather  than  three  ozone 
seasons  as  proposed. 

EPA  further  notes  that  the  fuel- 
specific  missing  data  option  described 
above  in  question  1  of  this  section  is 
available  to  all  subpart  H  sources,  and 
the  option  to  create  and  maintain 
separate  ozone  season  and  non-ozone 
season  databases  for  missing  data 
purposes  is  available  to  subpart  H 
sources  that  report  emissions  data  on  a 
year-round  basis. 

Discussion 

EPA  received  only  one  comment  on 
the  proposed  missing  data  revisions  to 
§  75.74(c)(7).  The  commenter 
recommended  that  the  lookback  period 
be  limited  to  three  years  prior  to  each 
missing  data  period  rather  than  three 
ozone  seasons  as  proposed 
(Environmental  Systems  Corporation 
(ESC)).  Another  commenter  questioned 
similar  language  found  in  proposed 
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§  75.33(c)(9).  i.e.,  the  parenthetical 
expression  "(or  three  ozone  seasons)" 
next  to  the  words,  "three  years", 
referring  to  missing  data  lookbacks 
(Monitor  Labs  (Monitor)).  EPA  agrees 
with  the  commenters  that  for  the 
purposes  of  missing  data  lookbacks, 
consistency  is  essential.  For  both  year- 
round  reporters  and  soiut:es  that  report 
emissions  on  an  ozone  season-only 
basis,  no  data  recorded  more  than  three 
years  prior  to  the  missing  data  period 
should  be  used  in  the  historical 
lookbacks.  Therefore,  in  today's  rule,  all 
references  in  §  75.33,  §  75.74(c)(7)(iii), 
and  elsewhere  to  data  recorded  in  the 
previous  three  ozone  seasons  are 
removed  and  replaced  with  references 
to  the  previous  three  years. 

3.  What  CEMS  Missing  Data  Provisions 
Are  Finalized  for  Units  That  Do  Not 
Produce  Electrical  or  Thermal  Output? 

Background 

One  of  the  main  objectives  of  the  Jime 
13,  2001,  proposed  rule  was  to  modiiy 
the  existing  monitoring  and  reporting 
sections  of  parts  72  and  75  that  apply  to 
NOx  emission  reduction  programs,  such 
as  the  Federal  NOx  Budget  Trading 
Program  developed  in  response  to  the 
October  27. 1998  SIP  call.  Under  the 
NOx  SIP  call,  States  have  the  flexibility 
to  include  stationary  sources  other  than 
EGUs  in  their  NOx  reduction  plans. 
Some  of  these  non-EGUs  (such  as 
cement  kilns  and  refinery  process 
heaters)  do  not  produce  electrical  or 
thermal  output,  i.e.,  "load." 

a.  What  Is  Currently  Required? 

EPA  examined  the  part  75  missing 
data  provisions  to  assess  whether  those 
provisions  are  adequate  for  determining 
NOx  mass  emissions  from  non-EGUs.  As 
a  result  of  this  assessment,  EPA 
concluded  that  for  industrial  boilers 
which  produce  steam  load  and  which 
are  very  similar  to  electric  utility 
boilers,  no  significant  changes  to  the 
missing  data  provisions  of  part  75 
would  be  required.  However,  for  cement 
kilns  and  refinery  process  heaters  which 
do  not  produce  electricity  or  steam  load, 
EPA  concluded  that  modifications  to  the 
missing  data  routines  for  NOx 
concentration,  NOx  emission  rate,  stack 
flow  rate,  and  fuel  flow  rate  would  be 
necessary,  since  these  missing  data 
routines  are  load-dependent. 

b.  What  Changes  Were  Proposed? 

On  June  13,  2001,  EPA  proposed  non- 
load-based  missing  data  routines  which 
are  modeled  after,  and  are  much  the 
same  as,  the  existing  routines  for  load- 
based  imits,  with  one  important 
difference:  the  owner  or  operator  of  a 
non-load-based  unit  would  have  a 


choice  to  define  and  use  "operational 
bins"  to  segregate  the  quality-assured 
emissions  data,  or  not  to  use  operational 
bins  at  all. 

The  reason  EPA  proposed  allowing 
the  use  of  operational  bins  was  to  give 
affected  fecilities  the  flexibility  to 
customize  their  missing  data  routines, 
based  on  plant  operational  parameters 
and  conditions  that  affect  NOx 
emissions,  stack  flow  rate,  or  fuel  flow 
rate.  The  procedures  and  requirements 
for  defining  operational  bins  were 
proposed  as  new  sections  3  and  4  of 
appendix  C  to  part  75.  These  new 
provisions  would  require  the  owner  or 
operator  to  provide  a  complete 
description  of  each  operational  bin  in 
the  hardcopy  portion  of  the  monitoring 
plan  and  to  monitor  the  operating 
conditions  used  to  define  the 
operational  bin. 

c.  What  Changes  Is  EPA  Finalizing? 

Today's  rule  finalizes  the  missing  data 
provisions  for  units  that  do  not  produce 
electrical  or  steam  load.  The  final  rule 
differs  from  the  proposal  in  the 
following  ways:  (1)  In  Table  3,  the 
algorithms  requiring  a  comparison  of 
the  average  value  in  a  2,160  lookback 
period  against  the  90th  (or  95th) 
percentile  value  have  been  simplified  to 
require  that  just  the  percentile  value  be 
reported  (the  reasons  for  this  change  are 
given  in  the  Discussion  immediately 
below);  and  (2)  proposed  section  4  of 
appendix  C,  which  would  have  allowed 
the  use  of  operational  bins  for  fuel  flow 
rate  missing  data,  is  not  adopted  (the 
reasons  for  not  finalizing  that  option  are 
explained  in  detail  in  the  Discussion  in 
Section  TV.  D.4.  of  this  preamble). 

Discussion 

EPA  received  conunents  on  the 
proposed  missing  data  provisions  for 
non-load-based  units  from  only  two 
commenters  (KVB;  American  Portland 
Cement  Alliance  (APCA)).  The  first 
commenter  stated  that  the  rule  should 
provide  a  clear  way  of  defining 
"operational  bins"  (KVB).  The  second 
commenter  fully  supported  the 
proposed  operational  bin  provisions, 
but  objected  to  the  use  of  90th 
percentile,  95th  percentile,  and 
maximum  values  in  the  missing  data 
lookback  periods  for  NOx  and  flow  rate, 
claiming  that  these  percentile  values, 
which  may  be  reasonable  for  EGUs,  are 
unfairly  punitive  for  the  affected  luiits 
in  the  commenter's  industry  (APCA). 
The  second  commenter  included 
supplementary  data  previously 
presented  to  EPA  in  1999  (see  Docket 
No.  A-2000-33,  Item  II-C-2)  and 
proposed  an  alternate  missing  data 
protocol,  using  a  "percent-above- 


average"  approach  in  lieu  of  using  the 
90th  percentile,  95th  percentile,  and 
maximum  values.  The  commenter  asked 
EPA  to  revisit  the  Agency's  prior  data 
analysis,  claiming  that  EPA's  previous 
analysis  had  overstated  the  variability  of 
EGU  emission  data  by  not  taking  certain 
factors  into  consideration.  EPA  declines 
to  adopt  the  commenter's  percent- 
above-average  proposed,  and  concludes 
that  no  additional  data  analysis  is 
necessary  in  order  to  support  an 
appropriate  missing  data  routine  for 
non-load  luiits. 

The  most  significant  reason  that  EPA 
rejects  the  commenter's  proposal  is 
because  the  proposal  rests  on  a 
fundamental  misunderstanding  of  the 
basis  and  purpose  of  the  missing  data 
procedures.  As  stated  in  previous 
meetings  and  conversations  with  the 
commenter  and  in  EPA's  detailed 
written  response,  sent  to  the  commenter 
on  November  22,  2000  (see  Docket  No. 
A-2000-33,  Item  II-C-3),  the  key  issue 
is  the  following:  the  missing  data 
procedure  in  40  CFR  part  75  is  designed 
to  provide  substitute  values  strictly 
relative  to  a  unit's  own  emissions 
history,  not  compared  to  the  emissions 
history  of  the  universe  of  all  units,  as 
would  be  the  case  using  the  proposed 
percent-above-average  multiplier. 

The  missing  data  procedure  strictly 
pertains  to  the  monitoring  of  emissions, 
not  to  the  operation  of  a  unit.  It 
implements  Section  412(d)  of  the  CAA 
which  mandates  EPA's  Administrator  to 
prescribe  a  means  to  calculate  emission 
values  during  periods  when  data  from 
the  certified  monitor  is  imavailable.  The 
piupose  is  to  substitute  a  value  that  is 
not  lower  than  the  unknown  actual 
value  for  an  improperly  operated 
monitor.  This  means  that  a  comparison 
of  the  variability  of  one  unit's  emission 
data  to  another  unit's  emission  data  (or 
to  a  class  of  other  units'  emission  data), 
or  a  comparison  of  emission  levels  at 
one  unit  relative  to  another  luiit  (or 
class  of  luiits),  is  not  relevant  in 
assessing  the  applicability  of  the 
missing  data  procedure.  This  can  be 
seen  both  in  the  regulatory  history  and 
the  structiu-e  of  the  missing  data 
procedure. 

As  stated  in  the  preamble  to  the 
original  40  CFR  part  75  regulations 
published  in  the  Federal  Register  on 
January  11, 1993  (58  FR  3635),  the 
primary  intent  in  developing  the 
missing  data  procedure  was  to  provide 
a  "substantial  incentive  to  improve 
monitor  availability"  (58  FR  3637).  To 
provide  this  substantial  incentive,  the 
Agency  originally  considered  proposals 
to  use  only  the  maximum  previous 
value  recorded  and  the  average  of  the 
five  highest  previously  recorded  values, 


and  finally  settled  on  the  current  tiered 
approach.  All  of  the  approaches, 
contemplated  and  adopted,  were 
premised  on  providing  an  incentive  to 
keep  monitors  operational  by  requiring 
substitution  of  either  the  maximum 
value  previously  recorded  at  each 
specific  facility  or  a  value  higher  than 
at  least  90  percent  (for  shorter  monitor 
outages)  or  95  percent  (for  longer 
monitor  outages)  of  the  values 
previously  recorded  at  the  specific  imit. 
None  of  the  approaches  offered 
variations  based  on  differences  in 
emission  variability  or  emission  levels 
encotmtered  at  different  imits.  To  do  so 
would  have  been  contrary  to  the  goal  of 
providing,  for  each  and  every  unit,  a 
"substantial  incentive  to  improve 
monitor  availability"  (58  FR  3637, 
January  11, 1993). 

The  commenter,  on  the  other  hand, 
proposes  using  a  multiplier  which  is 
based  on  the  averaged  emissions  history 
of  a  different  set  of  units,  that  of  utility 
imits,  which  in  aggregate  would  not 
display  the  high  emissions  excursions 
that  are  typic^  of  cement  kilns.  The 
conunenter  does  not  dispute  the  need 
for  a  missing  data  procedure  as  an 
important  component  of  a  monitoring 
program;  just  its  application  during 
times  of  long  monitor  outage  and  low 
monitor  availability — exactly  the  times 
that  the  missing  data  routine  was 
designed  to  limit.  Their  proposal 
suggests  using  the  "percent  above  the 
average  for  each  percentile  as  calculated 
from  the  electric  utility  boiler  data  to 
the  cement  kiln  data."  This  proposal 
underscores  the  commenter's 
misunderstanding  about  the  purpose  of 
missing  data. 

Use  of  the  commenter's  proposed 
percentage-above-average  multiplier 
would  mean  that  even  in  situations  of 
substantial  monitor  outages 
(representing  as  much  as  20  percent  of 
a  monitoring  year),  kilns  whose  own 
emission  history  displayed  frequent 
exclusions  into  high  emission  levels  (as 
illustrated,  for  example,  in  commenter's 
Figure  1,  page  2  of  the  attachment  to 
Docket  No.  A-2000-33,  Item  IV-D-2) 
would  substitute  values  substantially 
below  these  high  excursions.  The 
proposed  proceduire  could  have  an 
effect  completely  contrary  to  the 
regulatory  intent  of  the  missing  data 
procedure,  i.e.,  providing  an  incentive 
to  improve  monitor  availability.  In  fact, 
EPA  believes  this  approach,  were  it  to 
be  employed,  would  cause  a  reverse 
incentive  to  turn  off  monitors  at  affected 
facilities.  The  commenter  acknowledges 
that  the  NOx  emitted  from  their 
facilities  is  thermal  NOx,  which  is  a 
critical  aspect  of  the  product's  quality 
control.  Because  temperatures'are 


product-related,  they  are  carefully 
monitored.  Operators  may  be  able  to 
predict,  therefore,  when  emissions  are 
high.  Because  of  the  market  value  of 
emissions,  the  percent-above-average 
multiplier  approach  may  encourage 
sources  to  turn  off  monitors  at  higher 
fuel  flow  rates  or  higher  kiln 
temperatures  when  NOx  emissions 
might  increase.  EPA  experienced  similar 
concerns  with  the  utility  industry  in  the 
early  1990s,  when  a  diverse  array  of 
commenters  recommended  that  EPA 
provide  sufficiently  punitive  procedures 
to  ensure  that  there  would  be  an 
"effective  deterrent  to  deliberate 
shutdowns  of  CEMS  during  period  of 
high  emissions'  (58  FR  3637,  January  11, 
1993).  These  concerns  were  a  factor  in 
the  final  approach  that  was  adopted. 

The  commenter's  methodology  is 
inconsistent  with  the  purpose  of 
missing  data.  The  conunenter 
misconstrues  the  concept  of  missing 
data  substitution  and  its 
implementation  by  stating  that  missing 
data  routines  were  created  to  encourage 
three  activities:  maintaining  CEMS; 
getting  malfunctioning  CEMS  back  on 
line  quickly;  and  operating  power  plants 
efficiently  so  as  to  avoid  NOx  spikes. 
While  the  first  two  points  are  correct, 
the  third  "activity"  has  never  been  a 
purpose  of  missing  data.  Rather,  it  is  a 
consequence  of  efficient  plant 
operations  which  has  some  ancillary 
benefits.  Operating  bins,  discussed  later, 
afford  similar  benefits  to  kiln  operators. 
In  fact,  there  are  numerous  options 
available  to  kiln  operators,  as  there  are 
for  EGUs,  to  minimize  the  need  for  and 
impacts  of  missing  data  routines.  For 
instance,  in  the  early  years  of 
monitoring,  some  utilities  that  were 
initially  concerned  about  missing  data 
protocols  installed  redundant  backup 
systems  so  that  if  one  monitor  went 
down,  another  was  available  and  no 
missing  data  period  would  be  incurred. 
Others  bought  "like-kind  replacement 
analyzers"  that  were  also  available 
should  the  primary  monitor  not 
perform.  However,  over  time,  many  of 
these  sources  have  found  that  these 
options  were  not  necessary  because, 
through  proper  maintenance  of  the 
CEMS,  performance  is  usually  not  an 
issue.  The  commenter's  analysis  does 
not  consider  these  options. 

The  commenter  also  claims  that 
"facilities  with  less  reliable  CEMS" 
need  tailored  missing  data  protocols  "to 
represent  the  realities  of  cement 
manufacturing."  EPA  does  not  believe 
that  this  comment  presents  a  relevant 
issue.  The  commenter  has  provided  no 
evidence  to  demonstrate  any  basis  for 
monitors  to  perform  less  reliably  on 
cement  kilns.  The  NOx  concentration 


monitor  and  stack  flow  monitor  (critical 
CEMS  components)  that  are  installed  on 
a  cement  kiln  stack  are  no  different  from 
those  that  might  be  installed  at  a  coal- 
fired  utility  boiler.  APCA  indicates  that 
most  of  its  companies  bum  coal  as  fuel 
in  their  cement  making  process.  The 
result  of  burning  coal,  just  like  in  a 
utility  boiler,  is  a  gas  that  exits  the  kiln 
through  a  stack.  The  CEMS  samples  that 
gas  on  minute-by-minute  intervals  in 
order  to  come  up  with  a  quality  assured 
operating  hour  of  data,  which  is  banked 
in  a  data  acquisition  and  handling 
system  (DAHS).  The  only  time  the 
owner  or  operator  of  a  cement  kiln  will 
have  to  use  the  missing  data 
substitution  protocol  is  when  the  CEMS 
is  out  of  order  or  not  operating  properly. 
Utilities  are  currently  maintaining 
CEMS  at  above  99  percent  availability, 
up  from  around  95  percent  when  CEMS 
were  first  installed  on  utility  boilers 
under  the  Acid  Rain  Program  in  the  mid 
1990s. 

The  commenter  has  also  suggested 
that  the  standard  missing  data 
procedure  creates  an  equity  issue,  and 
that  EPA  is  penalizing  the  cement 
industry  unfairly  because  of  its  high 
variability.  EPA  disagrees  with  the 
commenter.  EPA  requires  that  all 
continuous  emission  monitors  be 
continuously  maintained  and  operated 
and  has  created  an  incentive  structure, 
in  the  form  of  missing  data  procedures, 
to  ensure  this.  Studies  have 
demonstrated  variability,  comparable  to 
that  which  APCA  claims  for  cement 
kilns,  for  utility  units  in  the  pre-  and 
post-control  mode  (see  Docket  No.  A- 
92-15,  Item  II-I-26).  EPA  has 
demonstrated  in  previous  data  analyses 
and  correspondence  with  the 
commenter  (see  Docket  No.  A-2000-33, 
Items  II-C-2  and  II-C-3)  that  there  are 
many  EGUs  with  variability  of  NOx 
emission  rate  comparable  to  that  for  the 
cement  kilns.  EPA  examined  data  from 
more  than  1 ,000  utility  boilers  and 
compared  it  to  the  limited  data 
submitted  by  the  commenter  for  seven 
cement  kilns  out  of  the  approximately 
200  kilns  operating  in  the  U.S..  EPA's 
intent  in  performing  the  data  analysis 
was  to  show  that,  even  taken  at  face 
value,  the  commenter's  contention  is 
without  merit:  a  statistical  analysis  of 
the  data  showed  that  there  are  EGUs 
with  just  as  much  emission  rate 
variability  (reflected  as  relative  standard 
deviation).  Consequently,  EPA  does  not 
accept  the  premise  of  the  commenter's 
concern. 

Further,  it  is  important  to  note  that 
many  utilities  have  done  an  exceptional 
job,  over  time,  of  reducing  emission 
variability.  EPA  would  also  note  that  the 
cement  industry  data  analysis  did  not 
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reflect  data  stratification  into 
operational  bins.  At  the  commenter's 
suggestion,  EPA  has  proposed  the  use  of 
"operational  bins"  which  allow 
emissions  data  to  be  sub>categorized  for 
missing  data  purposes  (e.g.,  for  mid-kiln 
injection  of  fuel,  a  bin  for  injection 
system  on  and  a  bin  for  injection  system 
off).  These  operational  bins  are 
analogous  to  the  load  bins  available  to 
EGUs,  and  will  allow  non-load  units  to 
avoid  unnecessarily  reporting  the 
highest  missing  data  value,  if  they  can 
show  that  during  the  time  CEMS  are  not 
operational  the  unit  was  in  an  operating 
bin  for  which  a  "lower"  highest  missing 
data  value  applies.  The  Agency  is 
confident  that  application  of  the 
operating  bin  concept  will  reduce  the 
conservatism  of  missing  data  procedures 
for  kilns. 

The  commenter  also  suggests  that 
EPA's  proposal  to  remove  the  horn 
before/hoiu-  after  (HB/HA)  algorithm 
from  the  missing  data  routine  for  non- 
load  based  units  suggests  that  the 
Agency  concedes  that  kilns  are  more 
variable  than  EGUs.  To  the  contrary,  the 
purpose  of  the  HB/HA  option,  as 
applied  to  load  based  imits,  is  to  capture 
the  fact  that  imits  may  be  operated  for 
extended  periods  at  peak  load.  In  such 
a  case,  a  unit  at  its  maximum  load  and 
maximiun  emissions  may  actually  have 
greater  than  the  95th  percentile 
emissions  (i.e.,  the  95th  percentile  may 
be  too  low  a  niunber  under  such 
conditions  to  substitute  for  the 
imknown  value).  So  the  HB/HA 
provision  was  developed  to  potentially 
capture  such  incidents  by  providing, 
during  periods  of  long  outages,  a 
substitute  value  which  is  the  greater  of 
the  HB/HA  or  the  90th  (or  95th) 
percentile  in  a  2,160  hour  lookback 
period.  Based  on  commenter-provided 
data  for  seven  cement  kilns,  ^A 
initially  suspected  that  short-term 
variability  could  cause  the  application 
of  HB/HA  to  be  punitive.  However, 
although  the  Agency  has  concerns 
relating  to  the  representation  of  industry 
data,  we  believe  that  there  is  litUe  risk 
in  deferring  applicability  of  the 
provision  until  such  time  as  sufficient 
information  is  available  on  an  operating 
bin  basis  to  assess  the  effectiveness  of 
percentile  based  data  substitution.  EPA 
reserves  the  right  to  examine  cement 
kiln  data  that  is  reported  in  the  future 
and  reconsider  whether  or  not  this 
decision  is  appropriate. 

As  an  alternative,  in  the  June  13,  2001 
proposed  rule  revisions,  EPA  proposed 
to  replace  the  HB/HA  criterion  with  the 
average  value  in  a  2,160-hour  lookback 
period  in  the  NOx  missing  data 
algorithms  in  Table  3.  The  commenter 
has  correctly  pointed  out  in  comments 


on  the  proposal  that  EPA's  proposed 
replacement  for  the  HB/HA  criterion  in 
Table  3  (i.e.,  comparison  of  the  average 
in  the  2.160  hour  lookback  period  and 
90th  or  95th  percentile  value  of  the 
same  set  of  data)  is  technically  imsound. 
The  proposed  replacement  algorithms 
that  require  the  "higher  of  the  90th  (or 
95th)  percentile  value  or  the  average 
value  to  be  reported  are  meaningless, 
since  the  90th  or  95th  percentile  values 
wUl  always  be  higher  than  the  average 
for  the  same  data  set.  Therefore,  in  the 
interest  of  regulatory  clarification,  Table 
3  has  been  modified  to  eliminate  the 
required  comparison  of  averages  and 
higher  percentiles,  simply  leaving  in 
place  the  percentile  requirement. 

In  view  of  the  these  considerations,  in 
today's  rule  EPA  finalizes  the  missing 
data  provisions  as  proposed  for  both 
load-based  and  non-load-based  units, 
save  for  the  revision  to  Table  3  that 
removes  the  requirement  for  the  average 
versus  percentile  value  comparisons. 

4.  Will  Today's  Rule  Affect  the  Way  in 
Which  Load  Ranges  (or  "Bins")  Are 
Established  for  Missing  Data  Purposes? 

Background 

a.  What  Is  Currentiy  Required? 

Section  2  of  appendix  C  to  part  75 
provides  a  procediue  for  establishing 
missing  data  load  ranges  ("bins")  for 
NOx  emission  rate,  NOx  concentration, 
stack  flow  rate  and  fuel  flow  rate.  The 
procedure  consists  of  establishing  10 
(or,  in  some  cases,  20)  load  ranges, 
which  are  defined  as  percentages  of  the 
maximum  hourly  gross  load  of  the  unit. 

b.  What  Changes  Were  Proposed? 

EPA  proposed  to  revise  section  2.2.1 
of  appendix  C,  particularly  the  method 
of  determining  the  maximum  hourly 
average  gross  load  (MHGL)  for 
cogeneration  units  or  other  imits  for 
which  some  portion  of  the  heat  input  is 
not  used  to  produce  electricity.  The 
MHGL  for  such  imits  would  be 
determined  by  converting  the  maximiun 
rated  hourly  heat  input  of  the  unit  to  an 
equivalent  electrical  output  in 
megawatts.  The  maximiun  rated  hourly 
unit  heat  input  would  include  the 
maximum  potential  heat  input  from 
auxiliary  combustion  sources,  such  as 
duct  burners  or  auxiliary  boilers.  The 
efficiency  of  the  unit  would  be  used  in 
conjunction  with  the  maximum  unit 
heat  input  to  calculate  the  MHGL. 
Having  established  the  maximum 
hourly  gross  load,  the  missing  data  load 
ranges  would  then  be  determined  as 
percentages  of  the  MHGL. 


c.  What  Changes  Is  EPA  Finalizing? 

EPA  is  not  adopting  these  proposed 
changes,  based  on  the  comments 
received.  Today's  final  rule  retains  the 
existing  text  of  section  2.2.1  of  appendix 
C. 

Discussion 

EPA  received  significant  adverse 
comments  on  the  proposed  changes  to 
section  2.2.1  of  appendix  C.  Two 
commenters  objected  to  the  proposed 
removal  of  the  option  to  use  hourly 
gross  steam  load  to  establish  the  load 
bins  (UARG,  Machaver).  The 
commenters  also  raised  technical 
questions  and  issues.  Concerns  were 
expressed  that  the  proposed  method  of 
converting  heat  input  to  equivalent 
electrical  output  would  underestimate 
the  electrical  output  of  the  steam 
turbine  for  combined  cycle  units,  and 
that  the  method  does  not  provide  a 
means  of  accoimting  for  hourly  load 
contributions  from  the  duct  burner 
during  fuel  flowrate  missing  data 
periods  (UARG,  Machaver).  After 
consideration  of  these  comments,  EPA 
is  not  finalizing  the  proposed  changes  to 
section  2.2.1  and  retains  the  existing 
rule  text. 

B.  Low  Mass  Emissions  Units 

1.  Does  Today's  Rule  Change  the 
Qualification  Requirements  for  Low 
Mass  Emissions  Units? 

Background 

a.  What  Is  Currentiy  Required? 

In  October,  1998,  EPA  promulgated 
the  low  mass  emissions  (LME) 
methodology  in  §  75.19,  which  provides 
certain  qualifying  units  an  alternative 
means  of  complying  with  part  75 
without  installing  continuous 
monitoring  systems.  For  an  Acid  Rain 
Program  unit  to  qualify  to  use  the  LME 
methodology,  §  75.19(a)  states  that  the 
unit  must  be  oil-  or  gas-fired, 
combusting  only  natural  gas  or  fuel  oil, 
and  must  demonstrate  that  its  emissions 
do  not  exceed  25  tons  of  SO2  and  50 
tons  of  NOx  per  year.  This 
demonstration  must  consider  both 
actual  (or  projected)  emissions  and 
emissions  calculated  as  set  forth  in 
§  75.19.  For  a  non-Acid  Rain  unit 
subject  to  a  State  or  Federal  NOx 
emissions  reduction  program  that 
adopts  the  monitoring  provisions  of 
subpart  H  of  part  75,  if  the  imit  reports 
NOx  mass  emission  data  only  during  the 
ozone  season,  §  75.74(c)(10)  states  that 
the  unit  can  qualify  for  LME  status  if  it 
demonstrates  that  its  emissions  do  not 
exceed  25  tons  of  NOx  per  ozone 
season.  The  existing  text  of  part  75  does 
not  specify  a  LME  NOx  emission 
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threshold  for  non-Acid  Rain  subpart  H 
units  that  report  emissions  data  on  a 
year-round  basis. 

b.  What  Changes  Were  Proposed? 

On  June  13,  2001,  EPA  proposed  to 
revise  paragraph  (a)  of  §  75.19  to  more 
clearly  state  the  LME  applicability 
criteria  for  Acid  Rain  I*rogram  units  and 
non-Acid  Rain  subpart  H  units.  The 
revisions  would  make  a  distinction 
between  sources  that  report  emission 
data  on  a  year-round  basis  and  those 
that  report  data  only  during  the  ozone 
season.  These  changes  were  proposed  to 
help  owners  and  operators  of  non-Acid 
Rain  Program  units  to  more  easily 
determine  whether  a  imit  can  qualify  for 
LME  status.  EPA  proposed  to  clarify 
what  the  LME  thresholds  are  for  Acid 
Rain  Program  units  and  subpart  H  units. 

EPA  also  proposed  to  make  a  minor 
revision  to  the  definition  of  a  LME  unit 
in  §  75.19(a)(1)  by  removing  fitjm  the 
definition  the  terms  "gas-fired"  and 
"oil-fired"  and  adding  a  parenthetical, 
"(i.e.,  diesel  fuel  or  residual  oil)"  after 
the  words,  "fuel  oil".  The  Agency  did 
not  propose  to  expand  the  use  of  LME 
methodology  beyond  imits  that  bum 
fuel  oil  and  natural  gas. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  substantive  comments 
on  the  proposed  clarification  of  the 
applicability  of  the  LME  methodology, 
requesting  that  the  criteria  to  qualify  for 
LME  status  be  made  less  restrictive.  In 
response  to  these  comments,  today's 
rule  increases  the  NOx  low  mass 
emissions  threshold  for  year-round 
reporters  from  50  to  less  than  100  tons 
per  year  and  increases  the  NOx  low 
mass  emissions  threshold  for  ozone 
season-only  reporters  from  25  to  50  tons 
per  ozone  season.  For  units  that  choose 
to  (or  are  required  to)  report  emissions 
data  on  a  year-round  basis,  no  more 
than  50  tons  of  the  annual  NOx  limit 
may  be  emitted  during  the  ozone 
season.  Today's  rule  also  revises  the 
definition  of  a  "low  mass  emissions 
imit"  in  §  72.2  ,  expanding  the 
applicability  of  the  LME  provisions  to 
include  units  that  bum  gaseous  fuels 
other  than  natural  gas. 

Discussion 

Two  commenters  requested  that  EPA 
raise  the  NOx  emission  thresholds  for 
LME  qualification  (KeySpan 
Corporation  (KeySpan);  PSEG  Fossil 
LLC  (PSEG)).  One  commenter 
recommended  raising  the  annual  NOx 
threshold  to  100  tons  per  year,  noting 
that  many  peaking  units  emit  less  than 
100  tons  of  NOx  per  year  and  that  such 
units  are  often  unmanned,  making  it 
difficult  to  properly  maintain  and 


operate  continuous  monitoring  systems 
(KeySpan).  Another  commenter  asked 
EPA  to  consider  raising  the  LME 
threshold  for  ozone  season-only 
reporters  to  100  tons  per  ozone  season 
(PSEG).  In  response  to  these 
recommended  mle  changes,  EPA 
performed  additional  data  analysis  to 
see  if  raising  the  LME  thresholds  for 
NOx  could  be  justified,  consistent  with 
the  principles  EPA  articulated  in  the 
1998  mle  for  limiting  eligibility  to  use 
LME.  The  results  of  that  data  analysis 
showed  that  raising  the  annual  NOx 
threshold  from  50  to  under  100  tons  per 
year  and  increasing  the  ozone  season 
threshold  bom  25  to  50  tons  per  ozone 
season  are  both  defensible  and 
consistent  with  the  Agency's  original 
intent,  and  accomplish  Clean  Air  Act 
objectives.  In  the  October  27, 1998  final 
rule.  Finding  of  Significant  Contribution 
and  Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
(OTAG)  Region  for  Purposes  of 
Reducing  Regional  Transport  of  Ozone 
(63  FR  57485),  EPA  laid  out  the 
applicabihty  criteria  for  LMEs  and 
initially  concluded  that  NOx  thresholds 
as  high  as  those  adopted  today  would 
result  in  inappropriate  types  of  sources 
being  able  to  use  LME,  and  in  too  many 
tons  of  NOx  emissions  being  exempted 
from  CEMS.  However,  based  on  the 
extensive  data  EPA  has  subsequenUy 
collected  under  the  Acid  Rain  Program 
and  the  Ozone  Transport  Commission 
(OTC)  NOx  Budget  Program,  and  in 
response  to  numerous  persuasive 
source-specific  petitions  as  well  as 
comments  on  the  proposed  mlemaking, 
EPA  has  re-assessed  its  position  in  1998, 
and  now  concludes  that  a  cutoff  of  less 
than  100  tons  NOx  per  year,  no  more 
than  50  tons  of  which  may  be  emitted 
in  any  ozone  season,  is  both  defensible 
and  reasonable,  as  discussed  below. 

There  are  a  number  of  reasons  that  the 
Agency  is  electing  to  reopen  this  issue 
at  this  time.  First,  a  considerable 
number  of  imits  that  ciurently  are  not 
subject  to  the  Acid  Rain  Program  (ARP), 
and  thus  part  75  monitoring,  will  be 
required  to  continuously  monitor  their 
emissions  under  part  75  as  a  result  of 
the  implementation  of  the  NOx  SIP  Call. 
These  units  include  a  number  of  smaller 
existing  units  that  Congress  expliciUy 
exempted  from  the  Acid  Rain  Program 
under  titie  IV  of  the  Act.  Some  of  these 
turbines  currentiy  monitor  under  the 
provisions  of  the  OTC  NOx  Budget 
Program,  generally  by  using  default 
monitoring  approaches,  while  others  are 
located  in  otiier  NOx  SIP  Call  States.  In 
addition,  these  units  include  units  less 
than  25  MWe  that  some  OTC  States 
have  included  in  their  NOx  SIP  Call 


programs,  as  well  as  non-EGUs  that  are 
covered  by  the  NOx  SIP  Call.  In  some 
States,  these  units  become  subject  to 
part  75  monitoring  as  early  as  the  2002 
o^one  season  as  part  of  the  States' 
iViplementation  of  their  NOx  SIP  Call- 
related  programs.  These  non-Acid  Rain 
Program  units  face  the  expenditure  of 
considerable  resources  to  measure  a 
rather  limited  portion  of  the  total  NOx 
emissions. 

Also,  many  new  imits  being  built  to 
fulfill  increased  electricity  demand  are 
umnanned,  gas-fired  tm-bines  with  low 
NOx  burner  technology.  These  units,  in 
many  cases,  will  be  required  to  account 
for  emissions  under  State 
implementation  plans  to  reduce  NOx  in 
the  NOx  SIP  Call  regions  of  the  eastern 
United  States.  Unlike  units  with  add-on 
technologies  (such  as  selective  catalytic 
reduction  (SCR))  where  continual 
oversight  is  required  to  maintain  low 
emissions  performance,  these  units 
reliably  operate  at  a  low  and  consistent 
enussions  level.  Consequently,  the 
degree  of  confidence  the  Agency  can 
have  in  the  attainment  of  overall 
program  goals  has  increased,  while  the 
risks  associated  with  underestimation  of 
emissions  front  these  units  appears  less 
significant.  For  unmanned  sites,  the  use 
of  CEMS  provides  additional  challenges 
for  owners  and  operators  and  these 
concerns  are  an  additional  reason  for 
the  Agency  to  evaluate  the  LME 
provisions. 

In  evaluating  the  LME  provisions,  the 
Agency  has  established  a  de  minimis 
test  as  an  internal  program  check  to 
assure  that  only  a  de  minimis  level  of 
emissions  from  all  regulated  sources  are 
allowed  to  use  exemptions  from  the 
Acid  Rain  Program  or  monitoring 
methods  under  Part  75  (including  the 
new  unit  exemption,  appendix  E  and 
LME  provisions).  In  the  October  27, 
1996  Federal  Register,  when  the  Agency 
last  considered  this  issue  (63  FR  57486), 
the  de  minimis  evaluation  was  based 
on,  among  other  things,  projections  of 
the  cumulative  effect  of  the  new 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  (03),  NOx  SIP  Call, 
Phase  n  of  the  ARP,  and  other  State  and 
regional  programs  (such  as  the  OTC). 
The  1998  preamble  established  a  one 
percent  de  minimis  threshold  of  about 
20,000  tons  per  year,  covering  all  CEMS- 
exempted  methods,  on  the  basis  of 
preliminary  information  which 
indicated  that  future  NOx  emissions 
after  implementation  of  these  various 
CAA  programs  would  be  approximately 
two  million  tons  per  year.  This  de 
minimis  threshold  constituted  a 
jevision  of  the  approximately  40,000  ton 
level  EPA  had  originally  discussed  in 


40402  Federal  Register / Vol.  67,  No.  113 /Wednesday.  June  12,  2002 /Rules  and  Regulations 


the  1993  rule  for  CEMS-exempted 
methods. 

Since  that  time,  the  Agency  has 
developed  updated  infonnation  on 
projected  year  2010  emissions  from  the 
utility  sector.  First,  in  1999,  pursuant  to 
the  CAA  Amendments  EPA  published 
its  section  812  prospective  study  of 
benefits  imder  the  CAA  (Final  Report  to 
Congress  on  Benefits  and  Costs  of  the 
Clean  Air  Act,  1990  to  2010.  EPA  410- 
R-99-001).  This  document  estimates 
that  total  utility  emissions  would  be 
approximately  3.7  million  tons  per  year 
in  2010.  The  analysis  assumes 
implementation  of  the  NOx  SIP  Call  in 
the  entire  OTAG  modeling  domain.  In 
fact,  the  SIP  Call  covers  only  a  portion 
of  the  OTAG  region  (excluding  States  in 
EPA  Region  1  (ME,  NH,  and  VT),  Region 
4  (FL  and  MS).  Region  5  (MN  and  WI). 
Region  6  (AR.  LA.  OK.  and  TX),  Region 
7  (lA.  KS,  NE),  and  Region  8  (ND  and 
SD).  Since  that  report.  EPA  has  updated 
its  estimates  for  2010  post-CAA 
implementation  NOx  emissions,  and,  as 
of  October  2001,  estimates 
approximately  4.3  milUon  tons  of  NOx 
per  year  after  implementing  major  CAA 
programs  such  as  Phase  II  of  the  Acid 
Rain  Program  and  the  NOx  SIP  Call  (see 
Docket  No.  A-2000-33.  Item  IV-A-7). 
As  a  result  of  this  updated  infonnation, 
EPA  believes  that  the  de  minimis 
analysis  should  reflect  current 
projections  and  start  with  a  one  percent 
target  level  of  43.000  total  tons  for 
CEMS-exempted  methods. 

As  indicated  in  the  1998  rulemaking, 
the  Agency's  determination  of  the 
appropriate  level  of  NOx  emissions  to 
be  considered  de  minimis  needs  to  be 
based  on  "all  units  that  may  be  covered 
by  the  de  minimis  exceptions  from  the 
requirement  to  use  CEMS.  i.e.  all  units 
using  the  new  unit  exemption,  appendix 
E,  and  the  new  low  mass  emissions 
methodology"  (63  FR  57486).  Because 
considerably  more  information  on  these 
regulated  sources  is  now  available,  the 
Agency  undertook  a  reevaluation  of  the 
potential  number  of  various  units  that 
may  choose  excepted  methodologies  to 
account  for  their  emissions  rather  than 
installing  CEMS  (see  Docket  No.  A- 
2000-33,  Item  IV-A-6). 

EPA's  recent  analysis  (Docket  No.  A- 
2000-33,  Item  IV-A-6)  shows  that  as  of 
December  2001.  there  were  763  exempt 
new  units.  This  total  is  significantly 
higher  than  the  1998  projection  of  278 
imits.  These  units,  based  on  EPA's  tons 
per  unit  estimate  developed  in  1993  for 
the  new  unit  exemption  (see  58  FR 
3590.  January  11,  1993).  have  estimated 
emissions  of  approximately  8,700  tons. 
Exempt  units  are  those  new  units  under . 
the  Acid  Rain  Program  that  are  less  than 


or  equal  to  25  MWe  and  biun  clean  fuel 
with  low  sulfur  content. 

Hie  next  class  of  units  subject  to  the 
de  minimis  threshold  are  units  that 
monitor  based  on  appendix  E  of  part  75. 
These  appendix  E  units  are  gas-or  oil- 
fired  peaking  imits.  At  the  end  of  the 
year  2000.  there  were  263  appendix  E 
units,  and  those  units  emitted  slightly 
more  than  14.000  tons  of  NOx  per  year. 
In  the  1998  preamble.  EPA  used  1997 
data  to  show  that  there  were 
approximately  235  units  that  used 
appendix  E  and  that  these  units  had 
approximately  11.000  tons  of  NOx  per 
year. 

Finally,  we  examined  the  number  of 
units  that  could  potentially  qualify  for 
LME  status  imder  the  new  NOx 
thresholds.  We  conducted  the  analysis 
for  both  ARP  units  and  non-ARP  imits 
that  will  become  subject  to  part  75 
under  the  NOx  SIP  Call.  For  this 
analysis,  we  used  emissions  data  from 
the  ARP  and  OTC  programs  and  data 
from  the  NOx  SIP  Call  baseline 
inventories  to  evaluate  multiple  years  of 
emissions  data  for  each  unit.  We 
assiuned  that  units'  actual  rates  would 
be  comparable  to  their  fuel-  and  unit- 
specific  tested  emissions  rates  as 
allowed  for  under  the  LME  provisions 
except  for  imits  with  rates  less  than  0.15 
Ib/nunBtu,  where  we  used  0.15  lb/ 
mmBtu  as  a  default  given  the 
requirements  in  §  75.19.  The  other 
assumptions  and  details  of  the  analysis 
are  included  in  Docket  Item  rV-A-6. 

For  Acid  Rain  Program  units  only,  the 
change  fitim  a  50  to  100  tons  of  NOx  per 
year  threshold  would  increase  the 
number  of  existing  units  that  could 
qualify  by  about  50  units  with  a  total  of 
3,000  tons.  This  excludes  appendix  E 
units  that  already  qualify  for  de  minimis 
monitoring.  This  increase  in  potential 
LME  units,  taken  together  with 
emissions  irova  appendix  E  units  and 
exempt  new  units,  would  result  in 
approximately  27,000  tons  of  NOx  per 
year  subject  to  the  de  minimis  target 
level. 

For  the  NOx  SIP  call,  the  increase 
from  a  threshold  of  25  tons  of  NOX  per 
ozone  season  to  50  tons  per  ozone 
season  could  increase  ihe  total  number 
of  existing  non-ARP  units  that  may 
qualify  for  LME  by  slightly  more  than 
200  units.  About  70  of  those  units  are 
units  in  the  OTC  region  that  are  under 
25  MWe  and  currently  monitor  using 
default  values  under  the  OTC  NOx 
Budget  Program.  These  units  generally 
would  also  qualify  for  appendix  E 
monitoring  if  the  NOx  threshold  was  not 
increased.  The  total  increase  in  tons  that 
may  be  monitored  using  appendix  E  or 
LME  provisions  under  an  increased 
ozone  season  NOx  threshold  would  be 


approximately  2,000  tons  per  ozone 
season  (an  increase  from  about  5.500  to 
7,500  tons  per  ozone  season  from  these 
non-ARP  units).  Together  with  the 
estimated  total  of  27,000  tons  per  year " 
NOx  from  the  ARP  units,  the  total 
amount  of  emissions  from  units  within 
the  group  under  the  de  minimis  concept 
conservatively  represents  approximately 
35,000  tons  of  emissions.  This  total 
remains  below  the  43.000  tons  target 
level  based  on  one  percent  of  projected 
year  2010  emissions  and  allows  for 
future  growth  of  new  units  that  qualify 
for  LME.  appendix  E,  or  the  new  unit 
exemption.  It  is  also  important  to 
remember  that  the  LME  analysis 
accounts  for  units  that  could  potentially 
qualify  for  LME  monitoring 
requirements;  not  all  units  that 
potentially  qualify  will  necessarily  use 
the  LME  provisions.  For  example,  the 
1998  preamble  (63  FR  57487)  estimated 
that  224  units  would  qualify  at  the  LME 
thresholds  promulgated  at  diat  time.  In 
the  year  2000.  two  units  used  the  LME 
provisions.  Since  that  time,  the  number 
has  increased  quickly,  primarily 
because  of  new  turbine  units  that  likely 
also  would  qualify  for  the  appendix  E 
methodology. 

It  is  important  to  note  that  units 
electing  alternative  methodologies  such 
as  LME  status  and  appendix  E  are  still 
accountable  for  all  their  emissions  using 
default  emissions  values  or  conservative 
test  results.  What  they  are  relieved  from 
is  installing  CEMS.  The  Agency  was 
able  to  evaluate  the  long  term  (quarterly) 
emission  rates  for  a  number  of  units  that 
had  switched  itom  the  use  of  appendix 
E  to  the  use  of  CEMS  over  the  past  few 
years.  That  study  (see  Docket  No.  A- 
2000-33.  Item  IV-A-8)  examined  41 
ARP  units,  and  paired  quarters  from 
similar  seasons  with  a  minimum 
number  of  operating  hours.  While  the 
lack  of  data  from  simultaneous  time 
periods  limits  the  ability  to  draw  precise 
conclusions  from  this  analysis,  the 
analysis  did  show  that  the  quarterly 
emission  rates  were,  on  average,  slightly 
higher  when  units  measured  with 
appendix  E  rather  than  CEMS 
(approximately  4  percent).  Because  the 
appendix  E  and  LME  provisions  rely  on 
the  same  basic  test  procedures  to 
establish  a  fuel-  and  unit-specific 
default  rate,  this  analysis  is  relevant  to 
the  LME  provisions  as  well.  The  Agency 
believes  this  analysis  also  supports  the 
change  in  the  LME  thresholds  that  EPA 
is  finalizing  in  this  rulemaking  by 
indicating  that  significant  under- 
reporting of  emissions  should  not  occur 
as  a  result  of  using  the  LME  provisions. 
We  also  think  it  provides  further 
support  for  the  reliability  of  estimates  in 
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our  de  minimis  analysis  that  is  based 
primarily  on  existing  CEMS  data  for 
estimating  the  tormage  from  potential 
LME  units. 

At  the  same  time,  the  analysis  did 
indicate  that  in  particular  situations, 
appendix  E  values  could  be  below 
reported  CEMS  values.  In  light  of  this 
finding  that  appendix  E  (and  by 
extension  LME)  monitoring  will  not 
always  produce  conservative  values,  use 
of  alternative  methods  of  monitoring 
should  remain  constrained  by  the  de 
minimis  threshold  EPA  has  established. 
This  finding  also  suggests  that  these 
monitoring  methods  may  not  be 
appropriate  alternatives  to  CEMS  in 
other  programs  (such  as  trading 
programs  with  much  lower  caps,  or 
programs  with  short  term  emission 
limits  such  as  Best  Available  Control 
Technology  (BACT)  or  Lowest 
Achievable  Emission  Rate  (LAER) 
requirements  established  through  New 
Source  Review  permits). 

Cumulatively,  the  data  indicate  that  if 
the  LME  threshold  were  raised  to  50 
tons  per  ozone  season,  it  would  allow 
95  percent  of  the  numerous  small  units 
in  the  OTC  NOx  Budget  Program  that 
currently  use  non-CEMS  methodologies 
(which  are.  in  many  cases,  similar  to 
LME)  to  qualify  as  LME  units  under  the 
NOx  Budget  Trading  Program.  If  the 
threshold  were  not  raised,  only  about  65 
percent  of  these  same  small  units  could 
qualify  as  LME  units.  EPA  considers  a 
less  burdensome  transition  for  these 
smaller  units  from  the  OTC  Program  to 
the  larger  NOx  Budget  Trading  Program 
to  be  highly  desirable.  Allowing  these 
units  to  use  LME  methodologies  under 
part  75  (which  are  similar  to 
methodologies  currently  used  under  the 
OTC  Program),  rather  than  CEMS 
requirements  under  part  75,  will  reduce 
economic  and  administrative  burden  for 
both  the  affected  sources  and  the 
regulatory  agencies.  Further.  LME 
methodologies  are  reasonably  accurate 
methods  given  the  small  amount  of 
emissions  contributed  by  this  class  of 
units.  In  view  of  these  considerations. 
EPA  has  concluded  that  there  are 
distinct  benefits,  and  no  significant 
environmental  risks,  in  raising  the  LME 
qualifying  NOx  thresholds  to  50  tons 
per  ozone  season  and  less  than  100  tons 
per  year,  respectively.  Therefore,  these 
higher  emission  threshold  values  are 
promulgated  in  today's  rule.  However, 
note  that  for  units  subject  to  the  NOx 
Budget  Trading  Program,  the  final  rule 
places  a  constraint  on  the  100  tons  per 
year  NOx  limit:  no  more  than  50  of  the 
100  tons  per  year  may  be  emitted  during 
the  ozone  season.  EPA  has  added  this 
constraint  for  purposes  of  consistency, 
so  that  all  NOx  Budget  units  using  the 


LME  methodology  will  be  limited  to  50 
tons  of  NOx  emissions  per  ozone 
season,  whether  data  are  reported  on  a 
year-round  basis  or  only  during  the 
ozone  season.  In  addition,  should  cost 
of  monitors  go  down,  or  if  the  ceiling 
turns  out  to  be  much  lower  than  that 
which  we  have  projected  herein,  the 
Agency  reserves  the  right  to  re-assess 
any  and  all  of  these  exceptions  in  the 
future  if  the  need  arises. 

Regarding  the  definition  of  a  LME 
unit  as  presented  in  §  72.2  and  in 
§  75.19(a),  one  commenter  questioned 
why  the  definition  appears  to  restrict 
LME  qualification  to  units  that  bum 
only  fuel  oil  and  natural  gas  (UARG). 
The  commenter  suggested  that  the 
broader  terms  "gas-fired"  and  "oil- 
fired"  be  used  a§  the  criteria  for 
determining  LME  applicability  so  that 
units  burning  "other"  gaseous  fuels, 
such  as  landfill  gas.  would  also  be 
allowed  to  use  the  LME  methodology. 
After  careful  consideration  of  these 
comments.  EPA  agrees  that  there  is  no 
compelling  reason  for  excluding  other 
types  of  gaseous  fuels  from  LME 
applicability.  Further,  the  Agency 
believes  that  this  change  will  reduce  the 
administrative  burden  on  both  the 
sources  and  the  regulatory  agencies,  by 
providing  a  way  for  low-emitting 
sources  that  bum  "other"  gaseous  fuels 
to  meet  part  75  requirements  without 
having  to  submit  special  petitions  under 
§  75.66.  Therefore,  today's  rule  expands 
the  applicability  of  the  LME 
methodology  to  include  units  that  burn 
gaseous  fuels  other  than  natural  gas. 

In  order  for  a  unit  that  bums  one  of 
these  "other"  gaseous  fuels  to  qualify  as 
a  LME  unit,  fuel-  and  unit-specific 
default  emission  rates  would  have  to  be 
established.  If  the  unit  is  Acid  Rain- 
affected,  §  75.19(a)(l)(i)(C)  of  today's 
rule  requires  the  sulfur  content  of  the 
fuel  to  be  characterized  by  performing 
the  720-hour  demonstration  described 
in  revised  section  2.3.6  of  appendix  D, 
before  the  unit  can  qualify  for  LME 
status.  The  results  of  that  demonstration 
may  be  used  to  determine  a  default  SO2 
emission  rate  for  the  fuel,  unless  the 
fuel  is  found  to  have  both  a  high  sulfur 
content  and  a  high  sulfur  variability 
(i.e.,  variability  with  a  standard 
deviation  of  greater  than  5.0  grains  per 
100  scf);  should  that  occur,  the  unit 
would  be  ineligible  for  LME  status.  To 
derive  a  default  CO2  emission  factor  for 
the  fuel,  revised  §  75.19(c)(l)(iii) 
requires  Equation  G-4  in  appendix  G  to 
be  used,  in  conjunction  wiih  a  carbon- 
based  F-factor  calculated  from  the 
results  of  fuel  sampling  and  analysis.  To 
determine  the  default  NOx  emission  rate 
for  the  gaseous  fuel,  revised 
§  75.19(c)(l)(ii)  requires  fuel-  and  unit- 


specific  emission  testing  to  be 
performed. 

2.  How  Does  Today's  Rule  Change  the 
Certification  Application  Procedures 
and  Requirements  for  Low  Mass 
Emissions  Units? 

Background 

a.  What  Is  Currently  Required? 

In  response  to  concems  raised  by  both 
regulated  entities  and  other  regulatory 
agencies,  EPA  examined  the 
administrative  procedures  in  part  75 
pertaining  to  LME  units,  especially  the 
certification  application  procedures.  It 
was  determined  that  these  procedures 
could  be  clarified  to  simplify  program 
implementation  and  to  make  the  LME 
requirements  as  consistent  as  possible 
with  other  sections  of  part  75. 

b.  What  Changes  Were  Proposed? 

On  June  13.  2001.  EPA  proposed 
requiring  the  electronic  portion  of  the 
LME  certification  application  be  sent  to 
the  Administrator  and  the  hardcopy 
portion  to  the  appropriate  Region  and 
State.  The  Agency  also  proposed 
requiring  that  LME  certification 
applications  be  submitted  no  less  than 
45  days  prior  to  the  date  on  which  use 
of  the  methodology  is  projected  to 
commence;  and  the  projected 
commencement  date  be  indicated  in  the 
application. 

hi  addition.  EPA  proposed 
clarifications  to  the  requirements  for 
new  or  newly  affected  units  and  the 
extent  to  which  a  LME  applicability 
demonstration  could  rely  on  projected 
emissions  instead  of  actual,  historical 
data.  Finally,  EPA  proposed  clearer 
definitions  for  the  date  of  provisional 
certification  for  LME  units. 

c.  What  Changes  Is  EPA  Finalizing? 

Today's  rule  finalizes  the  provisions 
requiring  submission  of  the  LME 
certification  application  at  least  45  days 
before  the  methodology  is  projected  to 
be  used  and  specification  of  the 
projected  commencement  date  in  the 
application.  The  final  rule  also  clarifies 
that  the  methodology  is  considered  to  be 
provisionally  certified  as  of  the  date  of 
submittal  of  the  certification 
application,  but  may  not  be  used  to 
report  data  prior  to  the  projected 
commencement  date. 

In  response  to  substantive  comments 
regarding  the  initial  LME  certification 
application  procedures,  in  particular  the 
manner  in  which  actual  historical 
emissions  data,  projected  emissions, 
and  calculated  emissions  are  used  to 
demonstrate  that  a  unit  qualifies  for 
LME  status,  today's  rule  adds  significant 
flexibility  to  the  way  in  which  a  unit 
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can  initially  qualify.  The  final  rule 
allows  existing  units  to  claim  LME 
status  using  projected  emissions  rather 
than  historical  data,  if  a  Federally 
enforceable  permit  restriction  is  taken 
which  limits  unit  operation,  or  if  the 
owner  or  operator  has  recently  installed 
emission  controls  on  the  unit. 

Today's  rule  also  simplifies  the 
application  procediu^  by  removing  from 
§  75.19(a)(2)  the  requirement  that  the 
certification  application  must  include 
calculated  emissions  for  the  previous 
three  years  in  addition  to  the  actual 
historical  data  for  those  years.  For 
purposes  of  the  initial  certification 
application,  the  final  rule  allows  the 
owner  or  operator  of  a  new  unit  to  use 
conservatively  high  default  NOx 
emission  rates  other  than  the  values 
listed  in  Table  LM-2  to  project  the 
imit's  emissions. 

Discussion 

EPA  received  no  comments  on  the 
proposed  changes  and  clarifications  to 
the  LME  administrative  processes. 
Therefore,  these  provisions  have  been 
finalized,  with  only  minor  editorial 
changes  for  added  clarity  and 
consistency.  However,  two  conunenters 
objected  to  the  manner  in  which  an 
existing  unit  qualifies  for  LME  status, 
believing  it  to  be  overly  restrictive  (West 
Virginia  Manufacturers  Association, 
PSEG).  The  rule  requires  three  years  or 
ozone  seasons  of  historical  data  to 
demonstrate  that  the  unit  is  a  LME.  The 
commenters  objected  to  this  provision 
because  it  automatically  excludes  units 
if  their  recent  historical  NOx  emissions 
have  been  above  the  LME  thresholds, 
even  if  the  soince  owner  or  operator  is 
willing  to  take  an  enforceable  permit 
restriction  on  the  niunber  of  operating 
hours  in  future  years.  Both  commenters 
recommended  that  §  75.19  be  revised  to 
conditionally  allow  existing  units  to 
qualify  for  LME  status  prospectively, 
rather  than  retrospectively.  A  third 
commenter  objected  to  the  apparent 
requirement  in  §  75.19(a)(2)(i)  for  new 
imits  to  use  the  generic  NOx  default 
emission  rates  from  Table  LM-2  to 
project  the  imit's  NOx  emissions  in  the 
initial  certification  application 
(Machaver).  The  commenter 
recommended  that  EPA  allow  the  use  of 
a  conservative  but  more  realistic 
estimate  of  the  imit's  emissions  (e.g.,  the 
permitted  NOx  emission  limit  or  0.15 
Ib/mmBtu  for  units  with  add-on 
controls)  for  the  purpose  of  the  initial 
certification  application. 

After  consideration  of  these 
comments,  EPA  has  revised  the 
requirements  for  a  unit  to  initially 
qualify  as  a  LME  unit.  The  revisions  to 
§  75.19(a}  affect  both  new  and  existing 


units.  The  final  rule  allows  the  owner  or 
operator  to  claim  LME  status  for  a  unit 
in  the  following  ways: 

1.  Using  three  years  (or  ozone 
seasons)  of  actual  data  from  electronic 
data  reporting  (EDR)  submittals  imder 
part  75  or  under  the  OTC  NOx  Budget 
Program  or,  if  such  reports  are 
unavailable,  using  estimates  of  the 
actual  emissions  from  other  sources  of 
information  (including  default  emission 
rates,  emission  rates  derived  from  stack 
testing  or  part  60  CEMS,  fuel  sampling 
results,  fuel  usage  records);  or 

2.  Based  on  three  years  (or  ozone 
seasons)  of  projected  emissions  for  new 
units  with  no  actual,  historical  data;  or 

3.  Using  a  combination  of  actual  and 
projected  emissions  totaling  three  years 
(or  ozone  seasons),  if : 

(a)  Three  years  (or  ozone  seasons)  of 
actual  emissions  data  cannot  be 
provided  (e.g.,  for  a  unit  that  has  been 
in  operation  for  only  one  or  two  years); 
or 

(b)  An  existing  unit  takes  a  Federally 
enforceable  permit  restriction  on  unit 
operating  hours  in  order  to  stay  below 
the  LME  emission  thresholds;  or 

(c)  The  emissions  dining  any  of  the 
three  previous  years  (or  ozone  seasons) 
are  not  representative  of  present  or 
futine  emissions  because  the  owner  or 
operator  has  recently  installed  emission 
controls  on  the  unit. 

Section  75.19(a)(4)  of  today's  rule  also 
allows  the  owner  or  operator  of  a  new 
unit  to  use  default  NOx  emission  rates 
other  than  the  ones  in  Table  LM-2  to 
project  the  unit's  emissions  in  the  initial 
certification  application.  The  final  rule 
allows  the  use  of  estimated  NOx 
emission  rates  which  are  lower  than  the 
Table  LM-2  values,  provided  that  the 
estimates  are  still  conservatively  high 
with  respect  to  the  expected  actual 
emission  rates.  For  instance,  for  a  new 
gas-fired  turbine  that  uses  selective 
catalytic  reduction  (SCR)  to  control  NOx 
emissions,  an  estimated  emission  rate  of 
0.15  Ib/mmBtu  could  be  used  in  lieu  of 
the  Table  LM-2  generic  default  of  0.7 
Ib/mmBtu.  For  imits  that  use  water/ 
steam  injection  or  dry  low-NOx  (DLN) 
technology,  an  emission  rate  based  on 
the  permit  limit  could  be  used.  For  units 
without  NOx  emission  controls,  the 
emission  rate  estimate  could  be  based 
on  historical  emission  test  data. 
However,  §  75.19(a)(4)  makes  it  clear 
that  these  estimated  NOx  emission  rates 
are  to  be  used  only  for  the  purposes  of 
the  initial  certification  application.  The 
estimated  emission  rates  may  not  be 
used  for  reporting  purposes  in  the  time 
period  extending  from  the  first  horn  in 
which  the  LME  methodology  is  used  to 
the  date  and  hour  in  which  the  actual 
emission  rate  is  established  by  fuel-  and 


unit-specific  emission  testing.  During 
that  interval,  either  the  Table  LM-2 
value  or  the  maximum  potential 
emission  rate  must  be  reported.  EPA 
believes  that  these  new  provisions  in 
§  75.19(a)(4)  will  ensure  that  new  units 
are  not  unfairly  excluded  from  using  the 
LME  methodology  and  will  also  provide 
a  strong  incentive  to  the  owners  or 
operators  to  perform  the  NOx  emission 
rate  testing  in  a  timely  manner. 

EPA  notes  that  when  the  initial 
estimate  of  NOx  emission  rate  for  the 
LME  certification  application  is  derived 
boia  historical  emission  test  data,  it 
may  be  prudent  to  base  the  estimate  on 
data  collected  under  process  operating 
conditions  (e.g.,  heat  input  rate,  unit 
load.)  comparable  to  those  at  which  the 
highest  NOx  emission  rates  are  expected 
to  occur  during  the  four-load  appendix 
E  test.  This  will  help  to  ensure  that  the 
unit's  LME  status  is  not  jeopardized 
since  the  estimated  NOx  emission  rate 
will  likely  be  close  to  the  actual  default 
emission  rate  that  is  derived  from  the 
appendix  E  testing  and  used  for 
emissions  reporting. 

3.  How  Will  Today's  Rule  Affect  the 
Way  in  Which  Fuel-  and  Unit-Specific 
NOx  Emission  Rates  Are  Determined  for 
Low  Mass  Emissions  Units? 

Background 

a.  What  Is  Currently  Required? 

The  low  mass  emissions  methodology 
in  §  75.19  provides  two  options  for 
determining  the  appropriate  default 
NOx  emission  rate  for  a  unit.  The  owner 
or  operator  may  either  use  a  generic 
default  emission  rate  from  Table  LM-2, 
or  determine  a  fuel-  and  imit-specific 
default  NOx  emission  rate  by 
performing  emission  testing,  using 
appendix  E  test  methodology.  If  the 
testing  option  is  selected,  §  75.19(c) 
specifies  how  to  determine  the  defeult 
emission  rate.  For  uncontrolled  units, 
the  default  emission  rate  is  the  highest 
rate  obtained  from  the  emission  testing, 
multiplied  by  1.15.  The  reason  for  the 
1.15  multiplier  is  to  prevent 
underestimation  of  emissions,  since  the 
NOx  emission  rate  can  vary  at  a  given 
load.  For  units  with  NOx  emission 
controls  of  any  kind,  the  default 
emission  rate  is  the  higher  of:  (a)  the 
highest  rate  from  the  emission  testing 
multiplied  by  1.15;  or  (b)  0.15  lb/ 
mmBtu.  The  reason  for  specifying  a 
"floor"  emission  rate  value  of  0.15  lb/ 
mmBtu  for  units  with  NOx  emission 
controls  is  principally  to  ensvire  that 
large  units  with  a  high  potential  to  emit 
and  with  controls  such  as  SCR  and 
selective  non-catalytic  reduction  (SNCR) 
would  not  use  the  LME  provisions  to 
estimate  emissions.  Units  with  these 
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controls  can  achieve  emissions  rates 
much  lower  than  0.15  Ib/mmBtu  and 
therefore  would  not  want  to  use  the  0.15 
Ib/mmBtu  floor  under  the  LME 
provisions  to  report  their  emissions. 
EPA  believes  that  for  units  with  such 
controls,  continuous  NOx  emission 
monitoring  is  the  preferred  way  to 
determine  that  a  unit  achieves  its  target 
control  level.  This  is  because  the  NOx 
emission  reductions  achieved  with 
these  controls  can  vary  significantly 
with  the  manner  in  which  the  controls 
are  operated  and  the  manner  of  proper 
operation  is  difficult  to  document  and 
demonstrate. 

After  promulgating  the  LME 
provisions  on  October  27,  1998,  EPA 
continued  to  investigate  the  causes  of 
variability  in  NOx  emission  rates  in 
combustion  turbines  by  reviewing 
literature,  reviewing  test  results, 
analyzing  CEMS  data  for  turbines,  and 
discussing  turbine  operation  with 
turbine  and  utility  experts  (see  Docket 
A-2000-33,  Item  II-B-l).  The  result  of 
the  investigation  was  confirmation  that 
temperature,  pressure,  and,  in 
particular,  humidity  affect  the  NOx 
emission  rate  in  combustion  turbines. 
The  investigation  revealed  that  several 
empirically-derived  mathematical 
algorithms  have  been  developed  to 
correct  a  measured  NOx  concentration 
to  a  theoretical  NOx  concentration  at  a 
different  temperature,  pressure,  and 
humidity,  including  the  equation  in 
subpart  GG,  Standards  of  Performance 
for  Stationary  Gas  Turbines  (40  CFR 
60.335). 

EPA  also  investigated  the  claims  of 
industry  representatives  who  asked  the 
Agency  to  consider  allowing  the  use  of 
controlled  fuel-  and  unit-specific  NOx 
emission  rates  below  the  0.15  Ib/mmBtu 
minimum  for  turbines  with  water 
injection,  steam  injection,  or  water/fuel 
emulsion.  The  representatives  had 
stated  that  if  the  water-to-fuel  ratio  were 
monitored  each  hour,  the  use  of  a  fuel- 
and  unit-specific  default  for  times  when 
the  water-to-fuel  ratio  was  within 
acceptable  limits  would  not 
underestimate  emissions.  To 
substantiate  these  claims,  EPA  reviewed 
data  from  CEMS  installed  at  turbines 
with  water-and-steam  injection  and 
water/fuel  emulsion.  As  a  result  of  this 
review,  EPA  concluded  that  if  the  water- 
to-fuel  ratio  is  monitored,  effective  and 
constant  control  of  NOx  will  be 
achieved,  with  little  chance  of 
underestimation  of  NOx  emissions  (see 
Docket  A-2000-33,  Item  II-B-l). 

b.  What  Changes  Were  Proposed? 

As  a  result  of  these  two  investigations, 
EPA  proposed  the  following  revisions  to 
§  75.19(c)  on  June  13,  2001.  First,  EPA 


proposed  adding  a  new  requirement  for 
certain  turbines  to  correct  measured 
NOx  concentrations  to  ambient 
conditions  of  temperature,  pressure,  and 
relative  humidity  at  the  time  of  the 
emission  test.  This  proposed  correction 
(Equation  LM-la  in 

§  75.19(c)(l)(iv)(A)(4))  would  appfy  only 
to  uncontrolled  diffusion  flame  style 
turbines.  It  would  compensate  for 
temperature  and  humidity  effects  on 
NOx  formation  by  correcting  the 
measured  NOx  concentrations  at  the  test 
conditions  to  the  average  annual 
temperature,  atmospheric  pressure,  and 
humidity  at  the  location  of  the  turbine. 
It  also  would  prevent  underestimation 
or  overestimation  of  NOx  emissions  for 
uncontrolled  diffusion  flame  turbines 
and  would  remove  the  requirement  to 
multiply  the  measured  NOx  emission 
rates  for  such  turbines  by  1.15. 

Second,  EPA  proposed  revising 
§  75.19{c)(l)(iv)(H)(l)  to  allow  the  use  of 
measured  fuel-  and  unit-specific  NOx 
emission  rates  for  units  with  water  or 
steam  injection  (and  no  other  type(s)  of 
add-on  NOx  controls),  even  if  the 
measured  emission  rates  are  below  0.15 
Ib/mmBtu.  This  proposed  change  would 
remove  the  current  rule  requirement 
that  all  tested  emission  rates  below  0.15 
Ib/mmBtu  must  be  adjusted  upward  to 
a  defauh  value  of  0.15  Ib/mmBtu.  The 
proposed  change  would  require  units 
with  steam  or  water  injection  to  monitor 
the  water-to-fuel  or  steam-to-fuel  ratio 
in  order  to  give  assurance  that  the 
emission  controls  are  operating 
properly. 

c.  What  Changes  is  EPA  Finalizing? 

EPA  received  numerous  substantive 
comments  on  the  proposed  changes  to 
§  75.19(c).  Based  on  these  comments, 
the  Agency  finalizes  the  proposed 
revisions  to  §  75.19(c)(l)(iv)(A)(4)  with 
only  minor  editorial  changes,  but 
modifies  the  proposed  changes  to 
§75.19(c)(l)(iv)(H)(l).  Today's  rule 
requires  fuel-  and  unit-specific  NOx 
emission  rates  for  uncontrolled 
diffusion  flame  tinbines  to  be  corrected 
to  ISO  standard  conditions,  and 
removes  the  requirement  to  multiply  the 
tested  emission  rates  by  1.15.  The  final 
rule  also  allows  units  that  use  steam  (or 
water)  injection  and  have  no  other  add- 
on controls,  or  DLN  technology  and 
have  no  other  add-on  controls,  to  use 
the  highest  tested  emission  rate  for 
reporting  purposes  during  controlled 
hours  instead  of  reporting  0.15  lb/ 
mmBtu.  Units  equipped  with  SCR  or 
SNCR  controls  still  must  report  the 
"floor"  NOx  emission  rate  of  0.15  lb/ 
mmBtu  if  it  is  higher  than  the  tested 
emission  rates,  with  one  exception;  if 
the  unit  uses  steam  (or  water)  injection 


or  DLN  technology  in  addition  to  the 
SCR  or  SNCR  controls,  then  the  highest 
tested  emission  rate  may  be  reported  for 
controlled  hours  in  lieu  of  reporting 
0.15  Ib/mmBtu.  provided  that  the 
emission  testing  is  performed  either 
upstream  of  the  SCR  (or  SNCR)  or  at  a 
time  when  the  SCR  (or  SNCR)  is  not  in 
operation. 

Discussion 

Two  commenters  objected  to  the 
provision  requiring  units  that  use  NOx 
emission  controls  other  than  water  or 
steam  injection  to  adjust  their  tested 
emission  rates  upward  to  0.15  lb/ 
mmBtu  (Clean  Afr  Energy;  Exelon 
Corporation  (Exelon)).  In  particular,  the 
commenters  noted  that  for  combustion 
turbines  using  DLN  control  technology, 
the  0.15  Ib/mmBtu  "floor"  emission  rate 
is  several  orders  of  magnitude  higher 
than  the  guaranteed  emission  levels 
from  such  units.  One  of  the  commenters 
recommended  that  EPA  treat  turbines 
with  DLN  control  in  the  same  manner 
as  turbines  that  use  water  or  steam 
injection  (Exelon).  That  is,  EPA  should 
allow  the  highest  tested  emission  rate  to 
be  reported  during  hours  in  which 
parametric  data  are  available  to 
document  proper  operation  of  the  DLN 
controls.  The  commenter  provided 
supplementar\'  information,  suggesting 
parameters  that  could  be  monitored  to 
ensure  that  the  DLN  is  operating  in  the 
low-NOx,  or  premixed,  mode. 

Based  on  the  supplementary 
information  provided  by  the  commenter 
and  discussions  with  turbine  experts 
(see  Docket  A-2000-33,  Item  FV-A-l), 
EPA  has  decided  to  incorporate  the 
commenter's  suggestion  to  treat  LME 
units  with  DLN  technology  in  the  same 
manner  as  LME  units  with  water-and- 
steam  injection.  Today's  rule  allows  the 
highest  emission  rate  from  the  appendix 
E  tests  to  be  reported  as  the  default  NOx 
emission  rate  for  the  unit,  if  proper 
operation  of  the  emission  controls  is 
documented.  Section  75.19(c)(l)(iv)(H) 
of  the  final  rule  specifies  that  for  DLN 
technology,  "proper  operation"  of  the 
emission  controls  means  that  the  unit  is 
in  the  low-NOx  or  premixed  combustion 
mode  and  fired  with  natural  gas. 
Evidence  of  operation  in  the  low-NOx  or 
premixed  mode  is  provided  by 
monitoring  the  appropriate  turbine 
operating  parameters.  These  parameters 
may  include  percentage  of  full  load, 
turbine  exhaust  temperature, 
combustion  reference  temperature, 
compressor  discharge  pressure,  fuel  and 
air  valve  positions,  dynamic  pressure 
pulsations,  internal  guide  vane  (IGV) 
position,  and  flame  detection  or  flame 
scanner  condition.  The  acceptable 
values  and  ranges  for  all  parameters 
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monitored  must  be  specified  in  the 
monitoring  plan  for  die  unit,  and  the 
parameters  must  be  monitored  during 
each  unit  operating  hour.  If  one  or  more 
of  these  parameters  is  not  within  the 
acceptable  range  or  at  an  acceptable 
value  in  a  given  operating  hour,  or  if  the 
unit  is  fired  with  oil,  the  fuel-  and  unit- 
specific  NOx  emission  rate  may  not  be 
used  for  that  hour  and  the  appropriate 
default  NOx  emission  rate  from  Table 
LM-2  must  be  reported,  instead. 

Two  commenters  recommended  that 
EPA  revise  §§  75.19(c){l)(iv)(C)(4)  and 
(c)(l)(iv)(C){6)  to  allow  units  with  NOx 
emission  controls  of  any  kind  to  use  the 
Federally-enforceable  permit  limit  to 
determine  the  default  NOx  emission  rate 
for  an  LME  imit,  and  then  to  use  the 
required  periodic  testing  under  tide  V  of 
the  CAA  to  verify  that  the  emission 
limit  is  being  met  (Class  of  '85 
Regulatory  Response  Group  (Class  of 
■85);  Reliant  Energy  (Reliant)).  EPA  did 
not  incorporate  the  commenters' 
suggested  approach,  although  the 
Agency  notes  that  today's  rule  provides 
some  relief  to  controlled  units  from  the 
requirement  to  use  0.15  Ib/mmBtu  as 
the  default  emission  rate  when  the 
tested  NOx  emission  rates  are  less  than 
0.15  Ib/mmBtu.  In  the  final  rule,  that 
requirement  applies  only  to  units  that 
use  SCR  or  SNCR  for  NOx  emission 
control.  In  all  other  cases,  LME  units 
with  NOx  emission  controls  may  use 
their  highest  tested  emission  rate  as  the 
default  value  during  controlled  hours. 

For  add-on  controls  such  as  SCR  or 
SNCR,  proper  operation  of  the  controls 
depends  on  whether  the  desired 
chemical  reaction  necessary  to  reduce 
NOx  emissions  is  actually  occiuring 
which,  in  tvim,  depends  on  many  factors 
(e.g.,  whether  the  catalyst  is  active, 
whether  the  reagent  injection  rates  are 
appropriate).  Other  than  direct 
measurement  of  emissions  using  a 
CEMS  or  reference  method,  there  is  no 
known  way  to  ensure  that  the  catalyst 
or  injected  reagents  are  producing  the 
expected  emission  reductions.  Periodic 
title  V  emission  testing,  as 
recommended  by  the  commenter,  woidd 
not  provide  adequate  assurance  that  the 
SCR  or  SNCR  controls  are  operating 
properly  on  a  continuous  basis;  because 
the  test  is  "periodic,"  at  best  it  shows 
these  controls  are  working  when  the  test 
is  being  performed.  Therefore,  the  final 
rule  retains  the  requirement  to  use  the 
0.15  Ib/mmBtu  "floor"  NOx  emission 
rate  for  units  equipped  with  SCR  or 
SNCR.  EPA  notes,  however,  diat  if  a 
unit  uses  SCR  (or  SNCR]  and  steamJ 
water  injection,  the  final  rule  allows  the 
highest  tested  emission  rate  (provided  it 
is  less  than  0.15  Ib/mmfitu)  to  be  used 
in  lieu  of  0.15  Ib/mmBtu,  if  the  steam/ 


water  injection  is  operational  during  the 
emission  testing  and  if  the  testing  is 
either  performed  upstream  of  the  SCR 
(or  SNCR)  or  with  the  SCR  (or  SNCR) 
not  operating.  Similarly,  for  a  unit  that 
controls  NOx  emissions  using  DLN 
technology  and  SCR  (or  SNCR),  the 
highest  tested  emission  rate  may  be 
used  provided  that  it  is  less  than  0.15 
Ib/mmBtu,  and  the  testing  is  performed 
when  DLN  technology  is  in  use  and  the 
SCR  (or  SNCR)  is  not  operating  (see 
§§75.19{c)(l)(iv)(C)(7)and 
75.19(c)(l)(iv)(C)(8)). 

4.  Does  Today's  Rule  Allow  Testing  To 
Be  Done  at  Fewer  Than  Four  Load 
Levels  To  Determine  Fuel-  and  Unit- 
Specific  NOx  Emission  Rates  for  Low 
Mass  Emissions  Units? 

Backgroimd 

a.  What  Is  Cxirrently  Required? 

The  current  LME  provisions  in 
§  75.19(c)(l)(iv)(A)  require  testing  at 
four  load  levels,  using  the  test 
methodology  in  appendix  E  of  part  75. 
for  all  xmits  which  opt  to  determine  a 
default  fuel-  and  unit-specific  NOx 
emission  rate.  Industry  representatives 
have  asked  that  this  requirement  be 
waived  for  units  which  operate  at  a 
single  load  only. 

b.  What  Changes  Were  Proposed? 

In  the  June  13,  2001  proposed  rule, 
EPA  proposed  and  solicited  comments 
on  two  options  as  alternatives  to  the 
four  load  testing  requirement  for  LME 
units.  Option  1  woiild  require  the  first 
appendix  E  test  to  be  performed  at  four 
loads,  with  future  single  load  re-tests  at 
the  load  level  at  which  the  highest 
emission  rate  was  found.  Option  2 
would  allow  single-load  testing  for  units 
that  provide  a  demonstration  that  the 
unit  operates  at  a  single  load  level. 

In  tne  preamble  to  the  proposed  rule, 
EPA  expressed  a  preference  for  Option 
2.  Therefore,  the  Agency  proposed 
adding  a  new  section,  (I),  to 
§  75.19(c)(l)(iv)  which  is  consistent 
with  Option  2.  The  proposed  revisions 
would  conditionally  allow  single-load 
testing  to  be  performed  if  the  owner  or 
operator  demonstrates  that  the  unit  has 
operated  at  a  single  load  level  for  at 
least  85  percent  of  the  time  in  the  three 
years  prior  to  the  emission  test. 
Tinbines  that  operate  at  a  set-point 
temperature  and  not  at  a  particidar  load 
level  would  also  be  conditionally 
allowed  to  perform  single  level  testing, 
if  it  can  be  demonstrated  that  the  unit 
has  operated  within  ±10  percent  of  the 
set-point  temperature  for  at  least  85 
percent  of  the  time  in  the  three  years 
prior  to  the  emission  test.  EPA  also 
proposed  in  §  75.19(c)(l)(iv)(I)  that  for  a 


set-point  turbine  which  normally 
operates  at  base  load  but  is  capable  of 
operating  at  a  higher  (peak)  load  level, 
if  the  emission  testing  is  only  performed 
at  base  load,  then  the  fuel-  and  unit- 
specific  NOx  emission  rate  obtained 
from  the  testing  would  have  to  be 
adjusted  upward  during  peak  load 
operation  by  using  a  multiplier  of  1.15 
to  ensure  that  emissions  are  not 
imderestimated. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  nimierous  substantive 
comments  on  the  proposed  options  for 
reducing  the  number  of  required  load 
levels  at  which  testing  is  required  to 
determine  fuel-  and  unit-specific  NOx 
emission  rates  for  LME  units.  After 
carefully  considering  these  comments, 
the  Agency  has  decided  to  incorporate 
both  of  the  proposed  Options  1  and  2 
into  the  final  rule.  These  provisions  are 
found  in  §§  75.19(c)(l)(iv)(I)  and  (J)  of 
today's  rule.  EPA  notes  that  Option  2 
has  been  modified  somewhat  from  the 
proposal.  The  final  rule  allows  testing  of 
LME  units  to  be  performed  at  either  one. 
two.  or  three  loads  instead  of  four,  based 
on  the  results  of  a  historical  load 
analysis  for  the  previous  three  years  (or 
three  ozone  seasons  for  sources  that 
report  emissions  data  only  for  the  ozone 
season).  The  testing  is  required  at 
however  many  load  levels  ciunulatively 
represent  at  least  85  percent  of  the  imit 
operating  hours  in  the  previous  three 
years  (or  ozone  seasons). 

Discussion 

One  commenter  supported  proposed 
Option  2.  but  requested  that  EPA  allow 
the  demonstration  of  single-load 
operation  to  be  made  using  only  ozone 
season  data  for  sources  that  report  data 
on  an  ozone  season-only  basis 
(Massachusetts  Department  of 
Enviroimiental  Protection 
(Massachusetts  DEP)).  Another 
commenter  favored  Option  1  over 
Option  2.  because  Option  2.  although 
"reasonable,"  could  only  be  used  by  a 
subset  of  LME  imits  (North Western 
Energy  &  Communications  Solutions 
(Northwestern)).  Two  commenters 
reconmiended  that  EPA  allow  testing  to 
be  done  at  two  loads  if  historical  load 
data  for  fhe  unit  demonstrate  consistent 
operation  at  two  load  levels  for  at  least 
85  percent  of  the  time  (Massachusetts 
DEP,  Machaver). 

EPA  has  decided  to  include  both 
proposed  Options  1  and  2  in  today's 
rule.  The  Agency  believes  that  this 
provides  sirfficient  flexibility  for  the 
various  types  of  LME  imits  to  allow 
them  to  qualify  for  reduced  testing 
requirements.  The  final  rule 
incorporates  the  suggestion  of  the 
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commenters  to  allow  the  85  percent 
criterion  to  be  applied  on  a  cumulative 
operating  load  basis,  i.e.,  perform  the 
testing  at  the  number  of  load  levels  that 
cimiulatively  accoimt  for  85  percent  of 
the  imit  operating  hours  in  the  three 
years  prior  to  the  emission  test.  Today's 
rule  also  allows  the  historical  load 
analysis  to  include  only  ozone  season 
data  for  sources  that  report  emissions  on 
an  ozone  season-only  basis.  These  new 
rule  provisions  are  found  in 
§§75.19(c)(l)(iv)(I)and{J). 

C.  Quality  Assurance/Quality  Control 

1.  What  Changes  to  the  Method  of 
Determining  the  NOx  MPC,  MEC,  Span, 
and  Range  Are  Finalized  in  Today's 
Rule? 

Background 

a.  What  Is  Currentiy  Required? 

In  recent  years  EPA  has  received 
many  questions,  pertaining  especially  to 
new  combustion  turbines,  about  the  way 
in  which  the  maximiun  potential 
concentration  (MPC)  and  maximum 
expected  concentration  (MEC)  are 
determined  for  NOx  and  how  the 
instrxunent  span  and  range  values  are 
set  for  NOx  monitors.  Some  of  the 
questioners  have  Requested  additional 
options  for  MPC  and  MEC 
determinations  and  claim  that  part  75 
does  not  address  dry  low-NOx  (DLN) 
control  technology,  which  is  being  used 
on  many  new  turbines.  Others  have 
questioned  the  appropriateness  of  the 
default  NOx  MPC  value  of  50  ppm  in 
Table  2-2  of  appendix  A  for  new  oil- 
and  gas-fired  combustion  turbines. 

b.  What  Changes  Were  Proposed? 

On  June  13.  2001,  EPA  proposed  to 
add  new  options  for  determining  the 
NOx  MPC  and  MEC  values,  principally 
with  combustion  turbines  in  view.  The 
proposed  rule  would  allow  the  owner  or 
operator  to  use  a  reliable  estimate  of  the 
unit's  uncontrolled  emissions  obtained 
from  the  manufacturer  as  the  MPC 
value.  For  imits  that  have  add-on 
emission  controls  or  that  use  DLN 
technology,  the  Federally-enforceable 
permit  limit  could  be  used  as  the  MEC. 

EPA  also  proposed  replacing  the  50 
ppm  default  NOx  MPC  value  in  Table 
2-2  for  new  combustion  turbines  with 
two  new  values:  (a)  150  ppm  for  units 
that  are  permitted  to  fire  only  natural 
gas;  and  (b)  200  ppm  for  units  permitted 
to  fire  both  gas  and  oil.  EPA  believes, 
based  on  a  preliminary  data  analysis  of 
emissions  from  new  combustion 
tiu'bines,  that  these  values  are  much 
more  representative  of  actual  NOx 
emissions  from  turbines  during  unit 
startup  and  periods  when  the  emission 


controls  are  not  operational  (see  Docket 
A--2000-33,  Item  II-B-1). 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  no  adverse  conunents 
on  these  proposed  rule  changes. 
Therefore,  today's  rule  finalizes  as 
proposed  the  new  options  for 
determining  NOx  MPC  and  MEC,  and 
the  150  ppm  and  200  ppm  default  MPC 
values  for  new  combustion  turbines. 
The  final  rule  also  incorporates  two 
important  changes  to  the  general 
approach  for  determining  MPC,  MEC. 
span,  and  range  based  on 
recommendations  made  by  the 
commenters.  First,  today's  rule  allows 
CEMS  data  from  a  monitor  certified 
under  40  CFR  part  60  or  under  a  State 
program  to  be  used  to  make  the  initial 
MPC  or  MEC  determinations.  Second, 
for  units  with  a  dual  span  requirement 
for  SO2  or  NOx,  the  final  rule  places  an 
upper  limit  on  the  full-scale  range 
setting  of  the  low-scale  analyzer  in  cases 
where  the  owner  or  operator  selects  the 
default  high  range  option  in  lieu  of 
operating  and  maintaining  a  high 
monitor  range.  Today's  rule  restricts  the 
full-scale  range  of  the  low-scale  analyzer 
to  five  times  the  MEC  value  (where  the 
MEC  is  rounded  upward  to  the  next 
highest  multiple  of  10  ppm). 

Discussion 

Two  commenters  supported  the 
proposed  new  option  to  allow  the  use  of 
a  reliable  manufacturer's  estimate  of  a 
unit's  uncontrolled  emissions  as  the 
MPC  value  (UARG;  Dynegy,  Inc. 
(Dynegy)).  No  comments  were  received 
on  the  proposal  to  use  the  permit  limit 
as  the  MEC  for  a  unit  with  emission 
controls,  and  no  comments  were 
received  on  the  proposed  default  MPC 
values  for  new  combustion  turbines. 
Therefore,  in  the  absence  of  adverse 
conunents  these  provisions  are  finalized 
for  the  reasons  stated  in  the  proposal. 
While  these  rule  changes  could  require 
owners  and  operators  of  combustion 
turbines  currently  using  the  50  ppm 
NOx  MPC  value  from  Table  2-2  of 
apijendix  A  to  change  their  MPC  and 
span  values,  the  Agency  believes  that 
many  have  already  done  so  in  their 
required  annual  re-evaluations  of  span, 
range,  MPC.  and  MEC  values  for  each 
monitor,  In  other  words,  the  owners  and 
operators  of  new  combustion  turbines 
using  the  50  ppm  MPC  value  from  Table 
2-2  have  likely  found,  upon  analysis  of 
actual  data,  that  the  value  is 
unrealistically  low  and  requires  upward 
adjustment.  The  Agency  expects  that 
this  rule  change  will  primarily  affect 
new  units,  rather  than  existing  units. 
However,  since  there  may  be  some 
existing  units  still  using  the  50  ppm 


MPC  value,  and  since  span  changes  may 
require  new  calibration  gases  to  be 
purchased  and,  in  some  instances,  may 
necessitate  analyzer  replacement.  EPA 
has  provided  additional  time  in  the  rule 
language  from  the  effective  date  of 
today's  rule  for  owners  and  operators  to 
implement  the  new  MPC  provision  (see 
Section  V.,  Rule  Implementation,  of  this 
preamble). 

EPA  received  additional  comments  on 
the  span  and  range  provisions  of  part 
75.  Two  of  these,  provided  by  the  same 
commenter  (Machaver),  are 
incorporated  into  the  final  rule.  The 
commenter  asked  EPA  to  consider 
expanding  the  range  of  methods  for 
establishing  an  initial  MPC  or  MEC 
value.  The  commenter  stated  that 
especially  for  newly-affected  units,  the 
'  use  of  "reasonable,  relevant,  and 
appropriate"  data,  such  as  CEMS  data 
from  a  part  60  monitor  or  historical 
emission  test  data,  should  be  allowed. 
EPA  believes  that  this  suggestion  has 
merit,  particularly  in  view  of  the  many 
sources  that  will  soon  be  required  to 
implement  the  monitoring  provisions  of 
part  75  under  the  NOx  SIP  Call. 
Therefore,  today's  rule  allows  any 
available  quality-assured  CEMS  data 
(whether  from  a  part  75  monitor,  a  part 
60  monitor,  or  one  that  meets  State 
requirements)  to  be  used  for  the  initial 
MPC  and  MEC  determinations.  In  as 
much  as  these  initial  determinations  are 
self-correcting  (i.e.,  appendix  A 
§§2.1.1.5  and  2.1.2,5  requfre  an  aimual 
review)  and  there  are  sufficient 
incentives  to  ensure  proper 
specification  (i.e.,  exceeding  a  full-sCale 
range  necessitates  substitution  of 
conservative  emissions  factors  under 
appendix  A  §  2.1.2.5(b)),  the  Agency 
sees  no  harm  introduced  by  providing 
this  additional  flexibility.  "The  new  rule 
provision  is  found  in  sections  2.1.1.1(b), 
2.1.1.2(c).  2.1.2.1(e).  and  2.1.2.2(c)  of 
appendix  A.  Application  of  these  data  is 
limited  to  these  initial  MPC  and  MER 
determinations.  Continuous  emission 
monitoring  systems  used  for  part  75 
reporting  must  meet  the  certification 
and  ongoing  quality  assurance 
requirements  of  part  75. 

'The  commenter  also  recommended 
that  EPA  set  an  upper  limit  on  the  low- 
scale  measurement  range  for  dual  span 
units  using  the  "default  high  range" 
option.  For  sources  that  elect  to  use  the 
default  high  range  option,  it  is 
advantageous  to  set  the  range  of  the  low 
measurement  scale  as  high  as  possible 
to  capture  emission  "spikes"  and  to 
minimize  reporting  the  default  high 
range  value  of  twicie  the  MPC.  However, 
if  the  low  range  is  set  inappropriately 
high,  this  will  result  in  the  majority  of 
the  data  being  recorded  at  the  bottom 
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end  of  the  measurement  scale  during 
normal,  controlled,  imit  operation.  Data 
accuracy  suffers  at  the  low  end  of  a 
measurement  scale  due  to  a  poor  signal- 
to-noise  ratio.  To  help  ensure  that  this 
does  not  happen,  the  commenter 
recommended  capping  the  low-scale 
range  at  five  times  the  MEC,  where  the 
MECis  rounded  to  the  nearest  10  ppm. 
EPA  conciu^  with  this  suggested 
approach.  Today's  rule  adds  the 
provision  to  sections  2.1.1.4(g3  and 
2.1.2.4(f)  of  appendix  A. 

2.  What  Changes  to  the  7-Day 
Calibration  Error  Test  Are  Finalized? 

Backgroimd 

a.  What  Is  Currently  Required? 

The  7-day  calibration  error  test 
described  in  sections  6.3.1  and  6.3.2  of 
appendix  A  of  part  75  is  required  only 
for  initial  certification,  recertification, 
and  occasionally  as  a  diagnostic  test.  It 
is  not  a  routine,  required,  periodic 
quality  assurance  (QA)  test.  The  current 
rule  specifies  that  the  7-day  calibration 
error  test  data  must  be  recorded  while 
the  unit  is  operating.  For  peaking  units, 
the  requirement  for  the  unit  to  be 
operating  during  the  test  can  be 
problematic.  Because  of  the  sometimes 
infrequent  or  impredictable  natiu«  of 
peaking  unit  operation,  the  7-day  test 
may  take  weekis  or  even  months  to 
complete. 

b.  What  Changes  Were  Proposed? 

On  June  13,  2001,  EPA  proposed 
revising  the  7-day  calibration  error  test 
requirement  for  monitors  installed  on 
peaking  units,  requiring  data  to  be 
recorded  with  the  unit  operating  for 
only  three  of  the  seven  test  days.  The 
unit  would  not  be  required  to  be 
operating  for  the  other  four  days  of  the 
test. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  numerous  comments  on 
the  proposed  revisions  to  the  7-day 
calibration  error  test  procedure.  After 
carefully  considering  the  comments,  the 
Agency  has  decided  to  remove  the  7-day 
calibration  error  test  requirement  for 
peaking  units  and  for  SO2  and  NOx 
monitors  with  span  values  of  50  ppm  or 
less.  If  a  unit  should  lose  its  peaking 
status,  it  would  also  lose  its  7-day 
calibration  error  test  exemption.  The 
owner  or  operator  would  then  be 
required  to  perform  diagnostic  7-day 
calibration  error  tests  of  all  installed 
monitors  by  December  31  of  the 
following  year.  Today's  rule  reflects 
these  changes,  in  sections  6.3.1  and 
6.3.2  of  appendix  A  and  in  §  75.20(c). 


Discussion 

EPA  received  comments  fi-om  five 
different  commenters  on  the  proposed 
revisions  to  the  7-day  calibration  error 
test.  Four  of  the  commenters  found  the 
scope  of  the  proposed  change  to  be  too 
narrow  as  it  only  applies  to  peaking 
units  (UARG,  Dynegy.  KVB,  Machaver). 
One  commenter  stated  the  opinion  that 
part  75  data  quality  would  not  be 
jeopardized  if  the  7-day  calibration  error 
test  were  eliminated  for  peaking  units, 
if  not  for  all  units  (Dominion).  Two 
other  commenters  provided  the 
following  suggestions:  (1)  Eliminate  the 
7-day  calibration  error  test  for  all  units; 
or  (2)  allow  combustion  turbines  to 
perform  the  test  off-line  for  all  7  days; 
or  (3)  restrict  the  test  to  zero-level 
calibrations  for  combustion  turbines 
(UARG,  Dynegy).  Finally,  two 
commenters  noted  that  many 
monitoring  systems  cannot  pass  the  7- 
day  test  using  the  proposed 
methodology,  i.e.,  using  a  combination 
of  off-line  and  on-line  calibrations, 
because  of  differences  in  temperature 
and  pressiu'e  between  off-line  and  on- 
line conditions  (UARG,  Machaver). 

EPA  rejected  the  commenters' 
suggestion  to  eliminate  the  7-day 
calibration  error  test  for  all  affected 
units.  The  Agency  believes  that  the  test 
has  value  for  firequently  operated  imits, 
and  the  test  can,  in  most  instances,  be 
completed  in  seven  consecutive 
calendar  days.  The  purpose  of  the  7-day 
test  is  to  ensure  that  bom  day-to-day,  a 
continuous  emission  monitor  does  not 
drift  excessively  while  it  is  measuring 
emissions  at  stack  conditions  (e.g.,  stack 
pressure  and  temperatvue).  The  test 
provides  a  one-time  demonstration  that 
a  monitor  is  capable  of  consistently 
passing  daily  calibrations  at  a 
specification  twice  as  stringent  as  the 
allowable  calibration  error  for  daily 
monitor  operation.  Monitors  that  cannot 
meet  this  requirement  are  disqualified 
for  use  under  part  75.  When  the  test  can 
be  completed  in  seven  consecutive  days, 
it  achieves  its  purpose. 

EPA  considered  removing  the  7-day 
calibration  error  test  requirement  for  all 
combustion  turbines,  as  suggested  by 
the  commenters.  However,  the  Agency 
did  not  incorporate  the  commenters' 
reconunendation  since  many 
combustion  tiirbines  are  operated  as 
base-load  or  cycling  units.  Because  such 
units  operate  frequently,  the  7-day 
calibration  error  test  is  appropriate  and 
must  be  performed. 

EPA  rejected  the  commenter's 
suggestion  to  allow  combustion  turbines 
to  perform  the  7-day  calibration  error 
test  while  the  imit  is  off-line. 
Performing  the  test  off-line  defeats  the 


purpose  of  the  test,  which,  as  previously 
noted,  is  to  assess  the  calibration  drift 
of  a  monitor  over  a  7-day  period  while 
it  is  in  thermal  equilibrium  with  its 
stack  environment.  The  Agency  also 
rejected  the  commenter's 
recommendation  to  perform  only  a 
calibration  with  zero-level  gas  on  each 
day  of  the  test.  EPA  does  not  believe 
that  it  is  technically  justifiable  to 
perform  only  half  of  the  normal  daily 
calibration  sequence  and  to  omit  the 
other  half.  However,  EPA  does  agree 
with  the  commenters  who  pointed  out 
that  performing  the  7-day  test  using  a 
combination  of  off-line  and  on-line 
calibrations  would  not  be  a  viable 
solution  for  many  monitoring  systems. 

In  view  of  these  considerations,  EPA 
has  decided  to  remove  the  7-day 
calibration  error  test  requirement  for 
peaking  units  and  also  for  SO2  and  NOx 
monitors  with  span  values  of  50  ppm  or 
less.  With  regard  to  peaking  units,  the 
Agency's  decision  is  based  principally 
on  the  difficulties  associated  with 
performing  the  7-day  calibration  error 
test  in  a  timely  manner  for  such  units. 
Because  peaking  units  operate 
infrequently,  it  is  often  difficult  to 
complete  a  7-day  calibration  error  test 
within  a  reasonable  time  since  the  test 
must  be  done  with  the  unit  in  operation. 
In  cases  where  a  7-day  calibration  error 
test  may  take  several  weeks  or  months 
to  complete,  the  test  loses  its  meaning. 
Today's  rule  specifies  that  a  peaking 
imit  remains  exempt  from  the  7-day 
calibration  error  test  requirement  as 
long  as  it  continues  to  re-qualify  as  a 
peaiking  unit  from  year-to-year  or  from 
ozone  season-to-ozone  season.  However, 
if  at  the  end  of  a  particular  year  or  ozone 
season  peaking  imit  status  is  lost,  the 
owner  or  operator  must  then  perform 
diagnostic  7-day  calibration  error  tests 
of  all  continuous  emission  monitors 
installed  on  the  unit  by  December  31  of 
the  following  year. 

EPA's  decision  to  exempt  SO2  and 
NOx  monitors  with  span  values  of  50 
ppm  or  less  from  the  7-day  calibration 
error  test  is  consistent  with  changes 
made  in  today's  rule  to  section  2.1.4(a) 
of  appendix  B.  As  discussed  below,  the 
final  rule  lowers  the  allowable 
calibration  error  for  daily  monitor 
operation  to  5  ppm  for  SO2  and  NOx 
monitors  with  span  values  less  than  or 
equal  to  50  ppm.  Since  the  alternate 
performance  specification  in  section  3.1 
of  appendix  A  for  the  7-day  calibration 
error  test  of  SO2  and  NOx  monitors  is 
also  5  ppm,  the  changes  to  appendix  B 
will,  in  effect,  require  SO2  and  NOx 
monitors  with  span  values  less  than  or 
equal  to  50  ppm  to  meet  the  7-day 
calibration  error  test  specification  every 
day.  This  makes  it  unnecessary  to 
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perform  7-day  calibration  error  testing 
on  these  monitors. 

3.  What  Changes  to  the  QA/QC 
Requirements  for  Low-Emitting  Sources 
Are  Finalized? 

Background 

a.  What  Is  Currently  Required? 

Part  75  requires  owners  and  operators 
of  units  with  SO2  and  NOx  monitors  to 
perform  daily  calibration  error  tests  of 
these  monitors.  The  allowable 
calibration  error  is  currently  5  percent 
of  the  span  value.  However,  section 
2.1.4(a)  in  appendix  B  of  part  75 
provides  an  aitemate  daily  calibration 
specification  for  low  emitters  of  SO2  and 
NOx.  The  aitemate  low-emitter 
specification  (for  span  values  less  than 
200  ppm)  is  10  ppm,  based  on  the 
absolute  value  of  the  difference  between 
the  tag  value  of  the  calibration  gas  and 
the  instrument  response.  For  most  low- 
emitting  sources,  the  aitemate  10  ppm 
specification  is  reasonable  and  provides 
relief  fi-om  the  5  percent  of  span 
requirement,  which  is  often  too 
stringent  at  low  span  values.  However, 
for  very  low  span  values,  the  10  ppm 
aitemate  specification  needs  to  be 
tightened.  This  is  especially  important 
because  many  new  gas  turbines  are 
being  built  and  these  units  have  very 
low  NOx  emissions,  often  in  the  0-10 
ppm  range. 

b.  What  Changes  Were  Proposed? 

On  June  13,  2001,  EPA  proposed  to 
modify  the  aitemate  calibration  error 
specification  in  section  2.1.4(a)  of 
appendix  B  for  daily  operation  of  SO2 
and  NOx  monitors.  The  10  ppm 
aitemate  specification  would  be 
retained  for  span  values  between  50  and 
200  ppm.  However,  for  span  values  less 
than  or  equal  to  50  ppm,  the  aitemate 
specification  would  be  lowered  to  5 
ppm.  EPA  believes  that  a  daily 
calibration  error  limit  of  5  ppm  is  both 
reasonable  and  achievable  in  view  of  the 
measurement  capability  of  today's  gas 
analyzers.  Also,  5  ppm  is  the  aitemate 
calibration  error  performance 
specification  in  section  3.1(b)  of 
appendix  A  for  initial  certification  of 
SO2  and  NOx  monitors. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  only  one  coioment  on 
the  proposed  modification  of  the 
alternate  calibration  error  specification, 
rhe  comment  was  supportive  (Clean 
Energy  Group).  Therefore,  today's  rule 
finalizes  the  proposed  change  to  section 
2.1.4(a)  of  appendix  B  lowering  the 
daily  calibration  error  specification  to  5 
ppm  for  SO2  and  NOx  monitors  with 
span  values  of  50  ppm  or  less. 


4.  What  Changes  to  the  Stack  Flow-to- 
Load  Ratio  Test  Are  Finalized? 

Background 

a.  What  Is  Currently  Required? 

In  the  May  26, 1999  rule  revisions, 
EPA  added  a  new  quarterly  QA  test  for 
flow  monitors  to  part  75:  the  flow-to- 
load  ratio  test.  Since  promulgation,  EPA 
has  received  many  questions  about  the 
test  methodology  relating  both  to  the 
procedural  aspects  of  how  the  data 
analysis  is  done  and  to  the 
consequences  when  the  test  is  failed.  As 
a  result,  EPA  believes  it  is  necessary  to 
clarify  the  test  procedures  and  to  re- 
evaluate the  issue  of  data  validation 
when  the  test  is  failed. 

b.  What  Changes  Were  Proposed? 

On  June  13,  2001,  EPA  proposed 
revising  the  flow-to-load  test 
methodology  by  allowing  the  data 
exclusions  listed  in  section  2.2.5(c)  of 
appendix  B  to  be  taken  before  analyzing 
the  quarterly  flow-to-load  data.  The 
current  mle  appears  to  require  an  initial 
data  analysis  with  no  exclusions  and  to 
allow  owners  and  operators  to  claim  the 
data  exclusions  only  when  the  first 
analysis  results  in  a  failed  test.  Proposed 
section  2.2.5(c)  also  would  clarify  the 
issue  of  co-firing  as  it  pertains  to  data 
exclusions.  Units  that  co-fire  different 
fuels  as  part  of  normal  operation  could 
claim  flow-to-load  test  data  exclusions 
for  hours  in  which  fuels  were  not  co- 
fired,  if  the  reference  flow  relative 
accuracy  test  audit  (RATA)  at  normal 
load  was  done  while  co-firing. 
Conversely,  if  the  reference  flow  RATA 
was  done  while  firing  a  single  fuel, 
flow-to-load  test  data  exclusions  could 
be  claimed  for  hours  in  which  fuels 
were  co-fired.  The  proposed  mle  would 
also  add  a  statement  to  section  6.5(a)  of 
appendix  A  requiring  that  units  which 
co-fire  fuels  as  the  predominant  mode  of 
operation  perform  RAT  As  while  co- 
firing. 

The  proposal  would  change  the 
method  of  data  validation  following  a 
flow-to-load  ratio  test  failure.  Section 
2.2.5(c)(8)  of  appendix  B  would  allow 
the  flow  rate  data  to  be  declared 
conditionally  valid,  rather  than  invalid, 
when  a  flow-to-load  test  is  failed, 
pending  the  results  of  a  follow-up 
investigation  and/or  a  RATA.  This 
would  allow  data  validation  in  case  a 
false  positive  is  obtained  with  the  flow- 
to-load  test.  If  the  investigation  fails  to 
reveal  a  problem  and  a  confirming 
RATA  is  passed  hands-off,  no  data  loss 
would  be  incurred.  The  timeline  for 
investigating  a  flow-to-load  test  failure 
would  also  be  changed  from  within  2 
weeks  to  within  14  unit  operating  days. 


The  proposal  would  also  clarify  the 
instmctions  for  multiple  stack 
configurations  and  allow  the  data  to  be 
analyzed  in  one  of  two  ways:  (1)  using 
combined  flow  and  average  unit  load;  or 
(2)  using  the  flow  in  each  stack  and  the 
corresponding  unit  load.  Finally, 
section  7.8  in  appendix  A  of  part  75 
would  be  revised  to  exempt  non-load- 
based  units  (i.e.,  units  that  do  not 
produce  electrical  output  or  steam  load) 
firom  the  flow-to-load  ratio  test. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  supportive  comments 
ft'om  one  commenter  on  the  proposed 
revisions  to  the  flow-to-load  ratio  test 
methodology  (UARG).  No  adverse 
comments  were  received.  Therefore, 
today's  mle  finalizes  the  changes  for  the 
reasons  stated  in  the  proposal. 

5.  What  Special  QA  Provisions  Are 
Finalized  for  Units  That  Do  Not  Produce 
Electrical  Output  or  Steam  Load? 

Background 

a.  What  Is  Currently  Required? 

Units  subject  to  the  monitoring  and 
reporting  requirements  of  part  75  must 
account  for  their  emissions  on  a 
continuous  basis.  Most  units  use  CEMS 
for  this  purpose.  Part  75  requires 
periodic  RATAs  of  all  CEMS  to 
demonstrate  that  the  data  recorded  by 
the  monitoring  systems  accurately 
represent  the  SO2,  NOx,  and  CO2 
emissions  from  the  affected  unit.  RATAs 
of  gas  and  flow  monitors  are  required 
for  initial  certification  and  either 
semiannually  or  aimually  thereafter. 

Section  6.5.1  of  appendix  A  to  part  75 
requires  that  RATAs  of  gas  monitors  be 
done  at  a  single  "normal"  load  level. 
Section  6.5.2  of  appendix  A  and  section 
2.3.1.3  of  appendix  B  specify  the  load 
levels  for  flow  RATAs.  In  general,  flow 
monitor  RATAs  are  performed  at 
multiple  load  levels  (either  two  or  three) 
with  a  few  exceptions  (e.g.,  for  flow 
monitors  installed  on  peaking  units, 
only  single-load  RATAs  are  required). 
For  multiple-load  flow  RATAs,  at  least 
one  of  the  tested  load  levels  must  be  the 
"normal"  load  level. 

The  method  of  establishing  the 
normal  load  level  is  found  in  section 
6.5.2.1  of  appendix  A.  First,  the  owner 
or  operator  must  determine  the  "range 
of  operation"  for  the  imit  or  stack.  The 
range  of  operation  extends  bom  the 
minimum  safe,  stable  load  to  the 
maximum  sustainable  load.  Next,  the 
range  of  operation  is  divided  into  three 
load  levels.  The  first  30  percent  of  the 
range  of  operation  is  considered  to  be 
the  "low"  load  level,  the  next  30 
percent  of  the  range  is  the  "mid"  load 
level,  and  the  remaining  40  percent  of 
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the  range  is  the  "high"  load  level.  The 
"normal"  load  level  is  determined  by 
performing  an  analysis  of  at  least  four 
quarters  of  representative  historical  load 
data.  From  these  data  a  distribution 
graph,  such  as  a  histogram,  is 
constructed  showing  the  percentage  of 
the  time  that  each  load  level  has  been 
used  historically.  The  most  frequently 
used  load  level  (low,  mid,  or  high)  is 
automatically  designated  as  the  normal 
load  level.  The  owner  or  operator  may 
opt  to  designate  the  next  most 
frequently  used  load  level  as  a  second 
normal  load.  Thus,  the  appropriate  load 
levels  for  the  required  RAT  As  of  the  gas 
and  flow  monitors  are  established. 

Under  the  NOx  SIP  Call,  some  sources 
that  do  not  produce  electrical  output  or 
steam  load,  such  as  cement  kilns  or 
refinery  process  heaters,  become  subject 
to  the  monitoring  and  reporting 
requirements  of  part  75.  Consequently, 
these  sources  will  be  required  to 
perform  periodic  RATAs  of  their  gas 
and  flow  monitors.  Because  these 
sources  do  not  produce  electrical  or 
steam  load,  the  concept  of  performing 
"normal  load"  RATAs  cannot  be 
applied  to  them.  Therefore,  an 
alternative  RATA  approach  is  needed 
for  these  non-load-based  imits. 

b.  What  Changes  Were  Proposed? 

On  Jime  13,  2001,  EPA  proposed  to 
revise  section  6.5.2.1  of  appendix  A  to 
part  75  by  adding  a  method  of 
establishing  the  proper  operating  levels 
at  which  to  perform  RATAs  for  units 
that  do  not  produce  electrical  output  or 
steam  load  (e.g.,  cement  kilns  and 
process  heaters). 

The  proposed  RATA  approach  for 
units  that  do  not  produce  electrical  or 
steam  load  would  be  based  on  an 
"operating  level"  concept,  rather  than  a 
"load  level"  concept.  The  method  of 
determining  the  normal  operating  level 
for  a  non-load-based  unit  would  be 
much  the  same  as  the  previously 
described  method  for  determining  the 
normal  load  level  for  a  load-based  unit. 
The  owner  or  operator  would  determine 
the  range  of  operation,  divide  it  into 
three  operating  levels,  and  perform  a 
data  analysis  to  estabUsh  the  "normal" 
(i.e.,  most  frequently  used)  operating 
level.  The  only  significant  difference 
between  the  load-based  and  non-load- 
based  methodologies  is  that  instead  of 
defining  the  range  of  operation  in  imits 
of  electrical  or  steam  load  (i.e.,  in 
megawatts  or  klb/hr  of  steam),  the  range 
of  operation  of  the  non-load-based  unit 
would  be  defined  in  units  of  stack  gas 
velocity  in  ft/ sec.  The  range  of  operation 
woiUd  extend  from  the  minimum 
expected  velocity  to  the  maximum 
potential  velocity.  These  minimum  and 


maximum  gas  velocities  could  either  be 
determined  from  reference  method  test 
data  or  by  using  Equation  A-3a  or  A- 
3b  (as  applicable)  in  section  2.1.4.1  of 
appendix  A  to  part  75. 

Once  the  boundaries  of  the  range  of 
operation  are  established  and  the 
normal  operating  load  level  has  been 
identified,  the  owner  or  operator  of  a 
non-load-based  unit  would  perform  the 
required  gas  and  flow  RATAs  in 
essentially  the  same  manner  as  for  a 
load-based  unit.  The  only  difference  is 
that  in  many  sections  of  part  75  the  term 
"operating  level"  woxild  replace  the 
term  "load"  or  "load  level."  The 
proposed  rule  would  modify  the  text  in 
several  sections  of  part  75  [e.g.,  by 
adding  a  parenthetical  expression  such 
as  "(or  normal  operating  level)"  after  the 
term  "normal  load")  to  indicate  that  the 
provisions  apply  to  both  load-based  and 
non-load-based  imits. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  adverse  conunents  on 
the  proposed  approach  to  determining 
the  range  of  operation,  normal  operating 
level,  and  flow  RATA  requirements  for 
non-load-based  units,  i.e.,  units  that  do 
not  produce  electrical  output  or  steam 
load.  After  careful  consideration  of 
these  comments,  EPA  has  modified  the 
proposed  approach.  The  requirement  to 
define  the  range  of  operation  and  the 
low,  mid,  and  high  operating  levels  in 
terms  of  stack  gas  velocity  (ft/ sec)  is 
being  finalized  in  this  action,  with  only 
one  minor  change:  the  owner  or 
operator  may  use  0.0  ft/sec  as  the 
"minimum  potential  velocity." 
However,  EPA  is  not  adopting  the 
proposed  requirement  to  perform  a 
historical  analysis  of  flow  rate  data  to 
establish  the  "normal"  operating  level. 
Instead,  today's  final  rule  specifies  that 
the  normal  operating  level  for  a  non- 
load-based  unit  is  determined  using 
soimd  engineering  judgment  and 
operating  experience  with  the  unit  and 
process,  and  supported  with 
docvunentation  in  the  monitoring  plan. 
In  addition,  new  section  6.5.2(e)  of 
today's  rule  allows  the  owner  or 
operator  of  a  non-load-based  imit  to 
obtain  relief  irom  three-load  flow  RATA 
testing,  if  an  acceptable  technical 
justification  is  provided  in  the 
monitoring  plan.  If  the  owner  or 
operator  can  satisfactorily  demonstrate 
that  the  process  operates  only  at  one 
level,  then  only  single-level  flow  RATAs 
would  be  required  for  certification  and 
on-going  quality  assurance.  If  the 
process  is  demonstrated  to  operate  at 
two  distinct  levels,  then  two-level  flow 
RATAs  would  be  required. 


Discussion 

EPA  received  conunents  from  only 
one  commenter  regarding  the  proposed 
method  of  determining  range  of 
operation,  normal  operating  level,  and 
the  appropriate  operating  levels  for  flow 
RATAs  (APCA).  The  commenter  stated 
two  objections  to  the  proposed  rule 
provisions:  (1)  that  the  "maximum 
potential  velocity"  approach  is  not 
applicable  to  cement  kilns;  and  (2)  that 
since  cement  kilns  operate  at  one  level, 
only  single-level  flow  RATAs  should  be 
required. 

EPA  does  not  agree  with  the 
commenter's  claim  that  the  concept  of 
maximiun  potential  velocity  cannot  be 
applied  to  a  cement  kiln.  The  Agency 
notes  that  the  commenter  did  not 
explain  why  the  proposed  methodology 
will  not  work  for  cement  kilns.  EPA 
believes  that  for  any  non-load-based 
unit,  an  estimate  of  the  highest  stack  gas 
velocity  during  normal  operation  should 
be  easily  obtainable,  using  EPA  Method 
2  (see  40  CFR  60.  Appendix  A). 
However,  EPA  has  reconsidered  the 
proposed  approach  to  determining  the 
normal  operating  level  and  establishing 
the  RATA  levels  for  flow  monitors 
installed  on  such  imits.  For  industrial 
processes,  such  as  cement 
manufacturing,  which  often  have  only 
one  distinct  operating  level,  it  may  not 
be  appropriate  to  require  a  historical 
data  analysis  to  establish  the  normal 
operating  level,  or  to  require  three-level 
flow  RATAs  to  be  performed. 

In  view  of  these  considerations, 
today's  rule  finalizes  the  requirement 
for  non-load-based  imits  to  define  the 
range  of  operation  in  terms  of  stack  gas 
velocity  as  proposed.  However,  the 
velocity  information  is  only  used  to 
define  the  operating  range  and  the  low, 
mid,  and  high  operating  levels.  EPA  is 
not  adopting  the  proposed  requirement 
for  non-load-based  units  to  determine 
the  normal  operating  level  by  analyzing 
historical  flow  rate  data.  Instead,  today's 
rule  requires  that  the  normal  operating 
level  be  established  using  sound 
engineering  judgment  and  process 
operating  experience.  Regarding  the 
appropriate  number  of  levels  for  flow 
RATAs,  today's  rule  requires  non-load- 
based  units  to  perform  flow  RATA 
testing  at  the  same  number  of  load 
levels  as  are  specified  for  load-based 
units  in  section  2.3.1.3(c)  of  appendix  B 
(i.e.,  three  levels  for  certification,  two 
levels  for  routine  quality-assurance) 
unless  the  owner  or  operator  submits  a 
technical  justification  to  the  permitting 
authority  with  the  hardcopy  of  the 
initial  monitoring  plan  for  the  unit, 
demonstrating  that  the  unit  operates  at 
only  one  level.  Today's  rule  adds  this 
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option  in  a  new  paragraph,  (e),  to 
section  6.5.2  of  appendix  A.  The 
technical  justification  must  include 
appropriate  documentation  and  data  to 
demonstrate  that  the  process  operates  at 
only  one  level.  If  the  justification  is 
acceptable  to  the  permitting  authority, 
then  only  single-level  flow  RATAs 
would  be  required  for  initial 
certification,  recertification,  and  on- 
going quality  assurance.  For  non-load- 
based  processes  that  operate  at  only  two 
distinct  levels,  section  6.5.2(e)  allows  a 
similar  justification  to  be  submitted  as 
an  option  to  the  three-level  flow  RATA 
testing. 

D.  Appendix  D 

1.  What  Changes  to  the  Definitions  of 
"Pipeline  Natural  Gas"  and  "Natural 
Gas"  Are  Finalized? 

Background 

a.  What  Is  Currently  Required? 

The  definitions  of  "pipeline  natural 
gas"  and  "natural  gas"  in  §  72.2  state 
that  a  gaseous  fuel  must  meet  a  two-fold 
requirement  to  qualify  as  one  of  these 
fuels:  the  fuel  must  meet  a  hydrogen 
sulfide  (H2S)  content  limit  (0.3  gr/100 
scf  for  pipeline  natural  gas  and  1,0  gr/ 
100  scf  for  natural  gas)  and  the  H2S 
must  constitute  at  least  50  percent  of  the 
fuel's  total  sulfur  content.  Appendix  D 
of  part  75  does  not  explain  how  to 
comply  with  the  second  of  these  two 
requirements  (i.e.,  the  H2S  as  a 
percentage  of  total  sulfur).  Further, 
industry  members  have  expressed 
concern  that  this  requirement  cannot  be 
implemented  in  a  fair  and  consistent 
manner.  For  example,  a  very  clean  fuel 
with  0.1  gr/100  scf  of  H:S  and  0.3  gr/ 
100  scf  of  total  sulfur  would  not  qualify 
as  pipeline  natural  gas,  because  H2S  is 
less  than  50  percent  of  the  total  sulfur 
content,  but  a  fuel  with  three  times 
more  H2S  and  twice  as  much  total  sulfur 
(0.3  gr/100  scf  of  H2S  and  over  0.6  gr/ 
100  scf  of  total  sulfur)  would  qualify  as 
pipeline  natural  gas  under  the  current 
rule. 

In  response  to  the  industry's  concerns 
over  the  definitions  of  pipeline  natural 
gas  and  natural  gas,  EPA  issued  interim 
guidance  on  June  12.  2000,  discussing 
how  sources  could  demonstrate 
compliance  with  the  existing  definitions 
(see  Docket  A-2000-33,  Item  IV-A-5). 
As  explained  in  the  guidance,  through 
its  authority  under  §  75.66,  EPA  would 
allow  owners  or  operators  to  comply  by 
meeting  a  total  sulfur  limit  (0.6  gr/100 
scf  for  pipeline  natural  gas  or  2.0  gr/100 
scf  for  natural  gas),  in  lieu  of 
documenting  that  H2S  constitutes  at 
least  50  percent  of  the  total  sulfur 
content. 


b.  What  Changes  Were  Proposed? 

On  June  13.  2001.  EPA  proposed 
revising  the  definitions  of  "pipehne 
natural  gas"  and  "natural  gas"  in  §  72.2. 
All  references  to  H2S  content  would  be 
removed  and  these  fuels  would  be 
defined  in  terms  of  total  sulfur  content. 
The  proposed  total  sulfur  content  values 
would  be  0.5  gr/100  scf  for  pipeline 
natiu^l  gas  and  20.0  gr/100  scf  for 
natural  gas.  The  value  of  20.0  gr/100  scf 
is  the  maximum  total  sulfur  content 
allowed  under  most  contracts  for 
transmitting  pipeline  natural  gas  and 
allowed  under  most  tariffs  established 
with  the  Federal  Energy  Regulatory 
Commission. 

For  fuels  that  qualify  as  pipeline 
natural  gas,  a  default  SO2  emission  rate 
of  0,0006  Ib/nmiBtu  would  be  used  to 
quantify  SO2  emissions,  and  for  fuels 
that  qualify  as  natural  gas.  a  default  SO2 
emission  rate  would  be  calculated  based 
on  Equation  D-lh  in  appendix  D. 
Equation  D-lh  would  be  revised  and 
based  upon  the  total  sulfur  content  of 
the  fuel,  rather  than  the  H2S  content. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  no  adverse  comments 
on  the  proposed  revisions  to  the 
definitions  of  pipeline  natural  gas  and 
natural  gas.  Therefore,  today's  rule 
finalizes  the  revised  definitions  as 
proposed. 

Discussion 

EPA  received  comments  fi-om  four 
commenters  on  the  proposed  revisions 
to  the  definitions  of  pipeUne  natural  gas 
and  natural  gas  (Class  of  '85.  XCEL 
Energy.  Clean  Energy  Group,  UARG). 
All  four  commenters  favored  the 
proposed  changes.  One  commenter 
noted  that  eliminating  the  hydrogen 
sulfide  content  limit  would  make  the 
use  of  appendix  D  more  attractive  and 
would  reduce  the  risk  of  unintentional 
violations  of  the  monitoring 
requirements  (Class  of  '85).  In  view  of 
these  supportive  comments.  EPA 
finalizes  die  proposed  definitions  of 
pipeline  natural  gas  and  natural  gas 
without  modification. 

2.  How  Does  Today's  Rule  Change  the 
Method  by  Which  a  Gaseous  Fuel 
Qualifies  As  "Pipeline  Natural  Gas"  or 
"Natural  Gas"? 

Background 

a.  What  Is  Currently  Required? 

The  part  75  requirements  for 
demonstrating  that  a  particular  gaseous 
fuel  qualifies  as  pipeline  natural  gas  or 
natural  gas  are  found  in  sections  2.3.1.4 
and  2.3.2.4  of  appendix  D.  Compliance 
with  the  hydrogen  sulfide  content  limit 
must  be  documented  through  one  of  five 


sources  of  information:  (1)  a  fuel 
purchase  or  pipeline  transportation 
contract;  (2)  vendor  certification  based 
on  fuel  sampling;  (3)  one  year  of 
monthly  sampling;  (4)  one  year  of 
sampling  each  shipment  or  lot  of  fuel 
(for  fuels  delivered  in  shipments  or 
lots);  or  (5)  a  demonstration  consisting 
of  720  hours  of  sampling. 

b.  What  Changes  Were  Proposed? 

As  discussed  in  the  previous 
question,  on  June  13.  2001.  EPA 
proposed  revising  the  definitions  of 
pipeline  natural  gas  and  natural  gas  by 
removing  the  specified  limits  on  the 
hydrogen  sulfide  content  of  the  fuel  and 
replacing  them  with  limits  on  total 
sulfur  content. 

EPA  also  proposed  revisions  to 
sections  2.3.1.4  and  2.3.2.4  of  appendix 
D.  which  would  change  the  way  of 
documenting  that  a  fuel  qualifies  as 
pipeline  natural  gas  or  natural  gas.  An 
initial  compliance  demonstration  and 
periodic  sampling  of  the  total  sulfur 
content  of  the  fuel  would  be  required. 
Initial  compliance  with  the  total  sulfur 
limit  would  be  documented  either:  (1) 
using  a  fuel  purchase  or  pipeline 
transportation  contract;  or  (2)  using  the 
results  of  all  available  fuel  sampling 
results  for  the  previous  1 2  months;  or 
(3)  using  the  results  of  a  720-hour 
demonstration;  or  (4)  by  obtaining  and 
analyzing  a  sample  of  the  fuel  in  the 
absence  of  a  contract  or  historical  fuel 
sampling  data.  Once  a  fuel  initially 
qualified  as  pipeline  natural  gas  or 
natural  gas.  periodic,  on-going  sampling 
for  total  sulfur  content  would  be 
required.  The  proposed  sampling 
frequency  was  semiannual  and 
whenever  "it  is  reasonable  to  believe 
that  the  fuel  composition  has  changed 
significantly." 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  received  numerous  comments  on 
both  the  proposed  method  by  which  a 
fuel  qualifies  as  pipeline  natural  gas  or 
natural  gas  and  the  proposed 
semiannual  total  sulfur  sampling 
requirement.  In  view  of  the  comments. 
EPA  has  modified  these  rule  provisions. 
In  today's  rule,  revised  sections  2.3.1.4 
and  2.3.2.4  of  appendix  D  specify  three 
methods  by  which  a  fuel  may  initially 
qualify  as  pipeline  natural  gas  or  natural 
gas:  (1)  by  a  fuel  contract  or  tariff  sheet 
with  a  maximum  total  sulfur 
specification  that  meets  the  definition  of 
pipeline  natural  gas  or  natural  gas;  (2) 
based  on  historical  fuel  sampling  and 
analysis  data  from  the  previous  twelve 
months;  or  (3)  in  the  absence  of  a 
satisfactory  contract  specification  or 
historical  sampling  data,  by  obtaining  a 
sample  (or  samples)  of  the  fuel.  For  a 
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fuel  that  qualifies  using  a  contract  or 
tariff  sheet  specification,  no  additional 
on-going  sampling  of  the  total  sulfur 
content  is  required,  provided  that  the 
contract  or  tariff  sheet  is  ciuxent,  valid, 
and  representative  of  the  fuel 
combusted  in  the  unit.  For  a  fuel  that 
initially  qualifies  as  pipeline  natural  gas 
or  natural  gas  based  on  fuel  sampling 
and  analysis,  total  sulfur  sampling  is 
required  annually  and  whenever  the 
fuel  supply  changes.  The  annual  total 
sulfur  sampling  requirement  has  an 
effective  date  of  January  1,  2003. 

Discussion 

One  commenter  supported  the 
proposed  provision  to  allow  a  fuel  to 
initially  qualify  as  pipeline  natural  gas 
or  natiiral  gas  based  on  a  single  fuel 
sample,  and  also  supported  the 
proposed  semiannual  total  sulfur 
sampling  requirement  (Reliant).  Another 
commenter  expressed  concern  that  for 
sources  using  the  historical  fuel 
sampling  option,  the  language  requiring 
that  "all  available  fuel  samples"  from 
the  past  twelve  months  be  used  could 
require  an  exhaustive  search  of  all 
possible  sources  of  sample  results  and 
might  lead  to  allegations  that  a  soiuce 
had  excluded  relevant  samples  (UARG). 
The  commenter  suggested  that  EPA 
should  consider  using  alternate 
language,  such  as  "representative  fuel 
samples  from  the  past  twelve  months", 
and  that  the  Agency  should  also  allow 
averaging  of  sample  results.  The 
commenter  also  stated  that  if  a  source 
has  followed  EPA's  June  12,  2000 
guidance  and  has  obtained  the  total 
sulfur  sample(s)  to  doounent  that  the 
fuel  being  combusted  qualifies  as 
pipeline  natxiral  gas  or  natural  gas,  re- 
qualification  is  unnecessary  and  the 
source  should  only  be  subject  to  the  on- 
going semiannual  fuel  sampling 
requirements. 

Three  commenters  objected  to  the 
proposed  requirement  to  sample  the 
total  sulfur  content  of  pipeline  natural 
gas  and  natural  gas  semiannually 
{UARG,  Class  of  "85,  XCEL  Energy).  One 
of  these  commenters  suggested  that 
annual,  rather  than  semiannual, 
sampling  would  be  more  appropriate, 
and  that  for  soiuces  relying  on  a 
contract  specification,  the  on-going 
sampling  should  not  be  required  at  all 
(UARG).  The  other  two  commenters 
recommended  deleting  the  semiaimual 
sampling  requirement  and  requiring  re- 
sampling only  if  the  fuel  supply  changes 
{Class  of  '85,  XCEL  Energy).  Several 
commenters  stated  that  EPA  should 
allow  immediate  re-sampling  to  be 
performed  if  the  results  of  a  periodic 
sulfur  sample  analysis  are  believed  to  be 


anomalous  or  suspect  (Class  of  '85, 
XCEL  Energy,  Machaver). 

After  considering  these  comments, 
EPA  has  revised  both  the  requirements 
for  a  fuel  to  initially  qualify  as  pipeline 
natiual  gas  or  natural  gas,  and  the  on- 
going total  sulfur  sampling 
requirements.  In  today's  rule,  revised 
sections  2.3.1.4  and  2.3.2.4  of  appendix 
D  provide  three  methods  by  which  a 
fuel  may  qualify:  (1)  By  a  total  sulfur 
specification  in  a  fuel  contract  or  tariff 
sheet;  (2)  based  on  historical  fuel 
sampling  data  from  the  previous  twelve 
months;  or  (3)  in  the  absence  of  a 
contract  specification  or  historical 
sampling  data,  a  sample  of  the  fuel's 
total  sulfur  content  must  be  obtained 
and  analyzed.  Note  that  EPA  has 
removed  the  fourth  option  of  performing 
the  720-hoiu  demonstration  described 
in  section  2.3.6  of  appendix  D  to 
qualify,  believing  it  to  be  imnecessary  in 
light  of  the  third  option  allowing  use  of 
a  sample.  The  720-hoiu  demonstration 
has  been  reserved  for  characterizing  the 
sulfur  content  of  gaseous  fuels  other 
than  pipeline  natural  gas  and  natiual 
gas. 

Today's  rule  states  that  when  the 
owner  or  operator  relies  on  the 
specifications  in  a  fuel  contract  or  tariff 
sheet  for  a  fuel  to  initially  qualify  as 
pipeline  natural  gas  or  natxiral  gas,  no 
initial  or  on-going  sampling  of  the  total 
sulfur  content  is  required,  provided  that 
the  contract  or  tariff  sheet  is  cxurent, 
valid,  and  representative  of  the  fuel 
combusted  in  the  luiit.  For  a  fuel  that 
initially  qualifies  as  pipeline  natural  gas 
or  natural  gas  based  on  fuel  sampling 
and  analysis,  total  sulfur  sampling  is 
required  annually  and  whenever  the 
fuel  supply  changes.  The  annual  total 
sulfur  sampling  requirement  has  an 
effective  date  of  January  1,  2003. 

EPA  believes  that  most  soiuces  are 
likely  to  use  fuel  sampling  to 
demonstrate  that  the  fuel  qualifies  as 
pipeline  natiiral  gas  or  natural  gas, 
rather  than  relying  on  contract 
specifications.  This  is  because  the 
maximiun  total  sulfur  content  specified 
in  most  contracts  for  transmitting 
pipeline  natural  gas,  and  imder  most 
tariffs  established  with  the  Federal 
Energy  Regulatory  Commission,  is  20.0 
gr  per  100  scf,  whereas  the  actual  total 
suUur  content  of  natural  gas  is  generally 
10  to  100  times  lower.  In  the  absence  of 
actual  fuel  sampling  data,  Table  D-5  in 
appendix  D  requires  the  maximum  total 
sulfur  content  specified  in  the  contract 
or  tariff  to  be  used  to  calculate  the 
default  SO2  emission  rate.  Therefore, 
EPA  believes  that  most  sources 
combusting  natural  gas  will  elect  to 
perform  fuel  sampling,  rather  than  using 
the  specifications  in  a  fuel  contract  or 


tariff  sheet,  in  order  to  avoid 
significantly  overestimating  SO2 
emissions. 

The  final  rule  further  states  that  when 
historical  fuel  sampling  results  are  used 
to  qualify,  only  those  fuel  samples  taken 
by  or  provided  to  the  owner  or  operator 
in  the  past  twelve  months  need  be 
considered.  U  multiple  fuel  samples  are 
used  to  qualify,  each  sample  must  meet 
the  applicable  total  sulfur  limit.  Also,  if 
a  single  fuel  supply  serves  many 
affected  units,  it  is  not  necessary  to 
obtain  a  separate  sample  for  each  imit, 
provided  that  no  other  gaseous  fuel  is 
mixed  with  the  fuel  in  transporting  it 
from  the  sampling  location  to  the 
affected  units.  For  fuels  that  qualify  as 
natwal  gas,  if  multiple  samples  are 
taken,  the  results  may  be  averaged 
before  using  Equation  D-lh  to  calculate 
the  default  emission  rate. 

If  the  results  of  any  required  fuel 
sampling  and  analysis  fail  to 
demonstrate  that  a  fuel  qualifies  as 
pipeline  natural  gas  or  natiual  gas,  but 
the  resxilts  are  suspect  or  believed  to  be 
anomalous,  the  owner  or  operator  may 
document  the  reasons  for  believing  this 
in  the  monitoring  plan  and  additional 
sampling  may  be  initiated  immediately. 
In  such  cases,  at  least  three  additional 
samples  are  required  and  each  sample 
analysis  must  meet  the  applicable  total 
sulfur  limit  for  pipeline  natural  gas  or 
natural  gas. 

Finally,  EPA  notes  that  affected 
facilities  currently  relying  on  total 
sulfur  samples  obtained  in  accordance 
with  the  Jime  12,  2000  guidance  to  meet 
the  definition  of  pipeline  natiual  gas  or 
natural  gas  are  not  required  to  perform 
any  additional  sampling  to  re-qualify, 
provided  that  the  fuel  supply  source  has 
not  changed  since  the  samples  were 
taken.  These  facilities  are  subject  only  to 
the  on-going,  annual  total  sulfur 
sampling  requirement  which  takes  effect 
in  2003. 

3.  How  Does  Today's  Rule  Change  the 
Fuel  Sampling  and  Data  Reporting 
Requirements  for  Caseous  Fuels  Other 
Than  Pipeline  Natiu-al  Gas  and  Natural 
Gas? 

Backgroimd 

a.  What  Is  Currently  Required? 

Appendix  D  of  part  75  may  be  used 
for  "other"  gaseous  fuels  besides 
pipeline  natural  gas  and  natural  gas.  For 
these  other  gaseous  fuels,  appendix  D 
does  not  allow  SO2  emissions  to  be 
quantified  using  a  default  SO2  emission 
rate.  Rather,  hourly  sampling  of  the  total 
sulfur  content  of  the  fuel  is  required 
using  manual  sampling  methods  or  an 
on-line  gas  chromatograph,  although 
section  2.3.6  in  appendix  D  provides  a 
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720-hour  demonstration  procedure 
whereby  some  relief  from  hourly  sulfur 
sampling  can  be  obtained.  The 
demonstration  requires  720  hours  of 
sampling  to  characterize  the  fuel's  total 
sulfur  content  and  variability.  If  the 
results  of  the  demonstration  show  that 
the  fuel  has  a  low  sulfur  variability, 
then  the  owner  or  operator  may  sample 
the  fuel's  sulfur  content  daily  instead  of 
hoiuly. 

b.  What  Changes  Were  Proposed? 

In  the  June  13.  2001  proposed  rule, 
EPA  proposed  clarifying  that  the  720- 
hour  demonstration  procedure  in 
section  2.3.6  of  appendix  D  is  optional 
and  that  it  may  be  used  to  show  that  the 
sulfur  content  of  a  particular  gaseous 
fuel  is  within  the  limits  for  pipeline 
natural  gas  or  natural  gas.  However,  the 
Agency  received  a  significant  comment 
on  section  2.3.6,  requesting  that  EPA 
allow  the  demonstration  procedure  to  be 
used  to  determine  default  SO2  emission 
factors  for  gaseous  fuels  such  as  refinery 
gas  and  producer  gas,  so  that  units 
burning  these  fuels  would  be  able  to 
obtain  relief  from  the  hourly  or  daily 
sulfur  sampling  requirements. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  believes  that  the  commenter's 
suggestion  has  merit,  and  has 
incorporated  it  into  the  final  rule. 
Today's  rule  conditionally  allows  the 
owner  or  operator  of  an  Acid  Rain 
Program  unit  that  combusts  a  gaseous 
fuel  other  than  pipeline  natural  gas  or 
natural  gas  to  determine  a  fuel-specific 
default  SO2  emission  rate  using  the 
results  of  the  720-hour  demonstration  in 
section  2.3.6  of  appendix  D.  The  default 
emission  rate  could  be  used  in 
conjunction  with  the  hourly  heat  input 
rate  to  quantify  hourly  SO2  emissions  in 
the  same  manner  as  is  done  for  pipeline 
natural  gas  or  natural  gas.  The  only 
exception  to  this  would  be  if  the  results 
of  the  720-hour  demonstration  indicate 
that  the  gaseous  fuel  has  both  a  high 
sulfur  content  and  high  sulfur 
variability  (i.e..  greater  than  5.0  grains 
per  100  scf,  standard  deviation).  In  that 
case,  the  more  rigorous  hourly  sulfur 
sampling  would  be  required. 

Discussion 

EPA  received  one  comment  on  the 
proposed  changes  to  section  2.3.6  of 
appendix  D  (UARG).  The  commenter 
requested  that  EPA  add  language  to 
section  2.3.6  stating  that  for  "other" 
low-sulfur  gaseous  fuels  (such  as 
producer  gas,  refinery  gas,  and  landfill 
gas),  the  results  of  the  720-hour 
demonstration  in  section  2.3.6  may  be 
used  to  determine  a  fuel-specific  default 
SO2  emission  rate  such  as  is  determined 


for  natural  gas  by  using  Equation  D-lh. 
The  principal  reason  for  this 
recommended  rule  revision  would  be  to 
provide  regulatory  relief  from  the 
current  appendix  D  requirement  to 
perform  either  hourly  or  daily  sulfur 
sampling  for  these  "other"  gaseous 
fuels. 

EPA  finds  the  commenter's  request  to 
be  reasonable  and  believes  that  the  720- 
hour  demonstration  is  sufficiently 
representative  to  support  the  desired 
regulatory  relief  with  little  risk  of 
underestimating  SO2  emissions. 
Therefore,  today's  rule  adds  the 
requested  language  to  section  2.3.6  of 
appendix  D.  In  the  final  rule,  revised 
section  2.3.6  conditionally  allows 
"other"  gaseous  fuels  (e.g.,  refinery  gas 
or  producer  gas)  to  use  default  SO2 
emission  rates  to  quantify  SO2  mass 
emissions  rather  than  performing  daily 
or  hourly  sampling  for  total  sulfur.  If  the 
720-hour  demonstration  described  in 
section  2.3.6  is  performed  for  the 
gaseous  fuel,  the  results  of  that 
demonstration  may  be  used  to 
determine  a  default  SO2  emission  rate, 
provided  that  the  fuel  is  not  found  to 
have  both  a  high  sulfur  content  (more 
than  20  grains  per  100  scf)  and  a  high 
sulfur  variability  (more  than  5  grains  per 
100  scf,  standard  deviation).  If  the  fuel 
qualifies  to  use  a  default  SO:  emission 
rate,  then  Equation  D-lh  in  appendix  D 
may  be  used  to  calculate  the  emission 
rate  in  the  same  manner  that  a  default 
emission  rate  would  be  calculated  for 
natural  gas.  The  exact  value  of  the  fuel's 
total  sulfur  content  used  to  calculate  the 
default  emission  rate  depends  on 
whether  the  fuel  is  found  to  have  a  low 
or  high  sulfur  variability  (i.e.,  variability 
with  a  standard  deviation  of  greater  than 
5.0  grains  per  100  scf)  during  the  720- 
hour  demonstration.  If  the  sulfur 
variability  is  low,  the  90th  percentile 
value  from  the  demonstration  is  used  in 
the  calculation.  If  the  sulfur  variability 
is  high,  the  maximum  value  from  the 
demonstration  is  used  to  calculate  the 
default  SO2  emission  rate. 

Today's  rule  requires  periodic  on- 
going total  sulfur  sampling  for  other 
gaseous  fuels  that  use  the  demonstration 
in  section  2.3.6  to  determine  a  default 
S02  emission  rate.  The  required 
sampling  frequency  is  annual.  For 
reporting  piu-poses,  the  default  emission 
rale  derived  from  the  720-hour 
demonstration  is  used  unless  a  higher 
sulfur  content  is  obtained  in  an  annual 
sample,  in  which  case  the  higher 
sampled  value  would  be  reported. 

The  Agency  notes  that  the  720-hour 
demonstration  in  section  2.3.6  may  also 
be  used  to  derive  fuel-specific  default 
SO2  emission  rates  for  Acid  Rain 
Program  units  seeking  to  qualify  as  low 


mass  emissions  units  under  §  75.19  (see 
Docket  A-2000-33,  Item  V-C-1  for 
further  discussion). 

4.  What  Changes  to  the  Appendix  D 
Missing  Data  Procedures  Are  Finalized? 

Background 

a.  What  Is  Currently  Required? 

Appendix  D  requires  the  owner  or 
operator  to  report  substitute  data  for  any 
hoiu-  in  which  quality-assured  fuel  flow 
rate  data  is  not  obtained  and  whenever 
a  sample  of  the  fuel  sulfur  content,  gross 
calorific  value,  or  density  has  not  been 
obtained  and  analyzed  as  required.  The 
load-based  missing  data  procedures  for 
fuel  flow  rate  are  found  in  section  2.4 
of  appendix  D.  The  appropriate 
substitute  data  values  for  fuel  sulfur 
content,  gross  calorific  value,  and 
density  are  given  in  Table  D-6. 

b.  What  Changes  Were  Proposed? 

On  June  13.  2001,  EPA  proposed 
revising  the  appendix  D  missing  data 
procedures.  The  load-based  fuel  flow 
rate  missing  data  procedures  in  section 
2.4.2  would  be  clarified  but  not 
substantively  changed.  New  fuel  flow 
rate  missing  data  procedures  would  be 
added  for  units  that  do  ntot  produce 
electrical  output  or  steam  load.  The 
missing  data  requirements  for  the  sulfur 
content  of  gaseous  fuels  in  Table  D-6 
would  also  be  changed,  as  follows:  (1) 
Substitute  data  values  for  pipeline 
natural  gas  and  natural  gas  would  be 
expressed  in  terms  of  the  total  sulfur 
content  of  the  gas  instead  of  the 
hydrogen  sulfide  content;  (2)  for 
pipeline  natural  gas,  the  substitute  data 
value  would  be  0.002  Ib/mmBtu;  (3)  for 
natural  gas,  the  substitute  data  value 
would  be  an  emission  rate  (in  lb/ 
nunBtu)  calculated  from  Equation  D-lh 
using  the  lesser  of  the  maximum  total 
sulfur  content  specified  in  the  fuel 
contract  or  1.5  times  the  highest  total 
sulfur  value  from  the  previous  year's 
samples;  (4)  for  gaseous  fuels  sampled 
daily,  the  substitute  data  value  would  be 
1.5  times  the  highest  total  sulfur  content 
obtained  in  the  previous  30  daily 
samples;  and  (5)  for  gaseous  fuels 
sampled  hoiuly,  the  substitute  data 
value  would  be  the  highest  total  sulfur 
content  from  the  previous  720  hourly 
samples. 

c.  What  Changes  Is  EPA  Finalizing? 

Today's  rule  finalizes  the  revisions  to 
the  appendix  D  missing  data 
procedures.  The  final  rule  provisions 
have  been  modified  somewhat  from  the 
proposal  to  be  consistent  with  changes 
that  have  been  made  to  other  sections  of 
appendix  D  based  on  comments 
received.  The  fuel  flow  rate  missing  data 
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procedures  for  non-load-based  units 
have  also  been  simplified  to  make  them 
easier  to  implement.  EPA  has  provided 
additional  time  in  the  rule  language 
from  the  effective  date  of  today's  rule  for 
owners  and  operators  to  implement 
these  new  missing  data  routines  (see 
Section  V.,  Rule  Implementation,  of  this 
preamble). 

Discussion 

EPA  received  comments  on  the 
proposed  revisions  to  the  appendix  D 
missing  data  routines  from  only  one 
commenter  (UARG).  The  commenter 
was  generally  supportive  of  the 
proposed  changes  to  the  gas  sulfur 
content  substitute  data  vadues  in  Table 
D-6  and  to  the  missing  data  routines  for 
fuel  flow  rate.  However,  the  commenter 
expressed  concern  that  the  changes 
would  require  significant 
reprogramming  of  the  data  acquisition 
and  handling  system  (DAHS)  software 
and  requested  that  EPA  allow  sufficient 
time  to  implement  the  new  missing  data 
routines. 

In  view  of  the  supportive  comments 
received,  the  proposed  revisions  are 
finalized  with  only  minor  changes. 
These  changes  to  the  proposal  are 
deemed  necessary  for  purposes  of 
consistency.  Other  sections  of  appendix 
D  have  been  modified  based  on 
comments  received,  and  some  of  the 
changes  to  those  sections  impact  the 
missing  data  routines.  The  most 
significant  change  was  made  to  the 
substitute  data  value  for  natural  gas 
combustion.  The  proposed  rule  would 
have  required  the  substitute  data  value 
to  be  the  lesser  of:  (a)  the  maximum 
sulfur  content  specified  in  the  fuel 
contract;  or  (b)  1.5  times  the  highest 
sulfur  content  from  the  previous  year's 
samples.  The  final  rule  requires  the 
substitute  data  value  to  be  1.5  times  the 
default  value  of  sulfur  content  which  is 
in  effect  at  the  time  of  the  missing  data 
period.  According  to  revised  Table  D-5, 
the  default  value  "in  effect"  will  be 
either  the  maximiun  sulfur  content 
specified  in  the  fuel  contract  or  the 
sulfur  content  from  the  most  recent 
sample.  Since  the  required  sampling 
frequency  for  natiual  gas  is  annual,  only 
one  sample  is  required  each  year.  Thus, 
there  is  little  difference  in  meaning 
between  the  proposed  rule  language, 
i.e.,  "highest  sulfur  content  from  the 
previous  year's  samples"  and  the  final 
rule  language,  i.e.,  "sulfur  content  from 
the  most  recent  sample." 

Today's  rule  finalizes  the  proposed 
fuel  flow  rate  missing  data  routines  both 
for  load-based  imits  and  for  units  that 
do  not  produce  electrical  or  steam  load. 
The  load-based  provisions  are  finalized 
as  proposed:  however,  for  ease  of 


implementation  the  proposed  non-load- 
based  routines  have  been  simplified.  In 
the  final  rule,  the  substitute  data  value 
for  non-load-based  imits  is  simply  the 
arithmetic  average  of  the  quality-assured 
flow  rates  in  a  720-hour  lookback 
period.  EPA  is  not  finalizing  the 
proposed  option  that  would  have 
allowed  the  data  to  be  sorted  into 
operating  bins,  nor  the  associated  text  in 
section  4  of  appendix  C.  The  Agency 
believes  that  separating  fuel  flow  data 
into  operating  bins  unnecessarily 
complicates  the  missing  data  routines. 
EPA  expects  that  not  finalizing  this 
proposed  missing  data  option  will  have 
little  or  no  impact  since,  at  present, 
there  are  no  non-load-based  oil  and  gas- 
fired  units  required  to  use  part  75 
monitoring.  However,  it  is  possible  that 
such  units  may  be  included  in  a  futiue' 
program  such  as  the  Federal  NOx 
Budget  Trading  Program.  Should  the 
owners  or  operators  of  such  imits  elect 
to  use  appendix  D  and  decide  that 
operational  bins  are  needed  for  fuel  flow 
rate  missing  data  purposes,  EPA  will 
consider  allowing  that  missing  data 
approach  through  the  petition  process 
under  §  75.66. 

E.  Other  Highlights  and  Changes 

1.  What  Changes  to  the  Compliance 
Dates  and  Timelines  for  Monitor 
Certification  in  §  75.4  Are  Finalized  in 
Today's  Rule? 

Background 

a.  What  Is  Currently  Required? 

Part  75  specifies  different  monitor 
certification  timelines  in  §  75.4  for  new 
units,  new  stacks,  and  deferred  units. 
New  units  must  certify  their  monitors 
within  90  calendar  days  after  the  unit 
commences  commercial  operation. 
Similarly,  for  newly  affected  luiits, 
owners  or  operators  have  90  calendar 
days  from  the  date  on  which  they 
become  Acid  Rain-affected  units  to 
certify  monitors.  Also,  when  a  new 
stack  or  flue  gas  desulfurization  system 
(FGD)  is  constructed,  the  owner  or 
operator  has  90  calendar  days  frtim  the 
date  on  which  emissions  first  exit  to  the 
atmosphere  through  the  new  stack  or 
FGD  to  install  and  certify  continuous 
jnonitoring  systems.  However,  for 
deferred  units  (affected  units  that  were 
in  cold-storage  on  their  compliance 
deadline),  owners  or  operators  have 
either  45  operating  days  or  180  calendar 
days  (whichever  occurs  first)  to  certify 
monitors  after  recommencing  operation. 
The  90  calendar  day  timeline  has 
proven  to  be  problematic,  particularly 
for  new  units  that  experience 
mechanical  problems  when  they  first 


begin  operating.  The  deferred  imit 
timeline  provides  greater  flexibility. 

b.  What  Changes  Were  Proposed? 

On  June  13,  2001,  EPA  proposed  to 
harmonize  all  of  the  timelines  for 
deferred  imits,  new  units,  new  stacks, 
and  newly  affected  units.  In  all  cases, 
the  certification  deadline  would  be  the 
earlier  of  90  imit  operating  days  or  180  ■ 
calendar  days  after  the  unit  commences 
conunercial  operation  or  recommences 
operation.  Paragraphs  (b),  (c),  (d),  and 
(e)  of  §  75.4  would  be  revised  to 
incorporate  this  change.  Corresponding 
changes  would  be  made  to  40  CFR 
97.70,  the  monitoring  and  reporting 
sections  of  the  January  18,  2000,  section 
126  final  rule  in  order  to  make  the 
certification  timelines  in  parts  75  and  97 
consistent. 

c.  What  Changes  Is  EPA  Finalizing? 

Today's  rule  finalizes  the  proposed 
changes  to  the  certification  timelines  in 
parts  75  with  one  exception.  For  newly- 
affected  Acid  Rain  Program  xmits  under 
§  75.4(c),  the  certification  timeline 
would  begin  with  the  first  hour  of 
operation  of  the  luiit  after  the  date  on 
which  it  becomes  an  Acid  Rain-affected 
unit,  rather  than  the  first  hoiu-  after  the 
unit  becomes  Acid  Rain-affected. 

Discussion 

EPA  received  numerous  comments  on 
the  proposed  changes  to  the  certification 
timelines  in  §  75.4  (Reliant,  Clean 
Energy  Group,  Dominion,  UARG,  Class 
of  '85,  Dynegy).  All  of  the  commenters 
were  supportive  of  the  proposed 
revisions.  However,  one  commenter 
requested  that  §  75.4(c)  be  revised 
further  (Dominion).  The  commenter 
recommended  that  the  timeline  for 
newly-affected  Acid  Rain  Program  units 
be  modified  so  that  the  "clock"  starts 
with  the  first  houi  of  commercial 
operation  of  the  imit  after  it  becomes 
affected,  rather  than  starting  from  the 
date  and  hour  on  which  the  unit 
becomes  affected.  The  commenter 
indicated  that  this  would  provide  the 
utility  with  the  option  of  not  operating 
a  newly-acquired  imit,  thereby  allowing 
time  to  acquire  the  necessary  CEMS 
equipment.  EPA  agrees  that  this  added 
flexibility  in  the  certification  timeline 
for  newly-affected  units  is  desirable  and 
incorporates  the  commenter's 
suggestion  into  the  final  rule. 
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2.  Does  Today's  Rule  Change  the  Way  in 
Which  Unit  and  Stack  Operating  Hours 
Are  Counted? 

Background 

a.  What  Is  Currently  Required? 

Part  75  allows  quality-assurance  (QA) 
test  exemptions  and  deadline  extensions 
tor  continuous  emission  monitors  based 
on  the  amount  of  unit  operation.  Grace 
periods  are  also  allowed  to  complete 
missed  QA  tests.  To  qualify  for  QA  test 
extensions  and  exemptions,  an  owner  or 
operator  must  determine  whether  there 
are  at  least  168  unit  or  stack  operating 
hours  in  the  quarter  (so  that  the  quarter 
meets  the  definition  of  a  "QA  operating 
quarter").  The  length  of  grace  periods  is 
also  determined  on  a  unit  or  stack 
operating  hour  basis.  The  rule  defines 
"unit  operating  hour"  and  "stack 
operating  hour"  in  such  a  way  that 
partial  operating  hours  are  counted  as 
full  hours.  This  is  not  the  way  that 
source  operators  normally  count 
operating  hours.  They  normally  count 
cumulative  operating  time  so  that  30 
minutes  of  operation  equals  0.5 
operating  hours,  not  1.0  hours. 

What  Changes  Were  Proposed? 

On  June  13,  2001,  EPA  proposed  to 
add  two  new  definitions,  "cumulative 
stack  operating  hours"  and  "cumulative 
imit  operating  hours",  to  §  72.2.  The 
definitions  of  "QA  operating  quarter" 
and  "fuel  flowmeter  QA  operating 
quarter"  would  be  revised  to  put  them 
in  terms  of  cumulative  unit  or  stack 
operating  hours.  Finally,  all  references 
to  the  length  of  grace  periods  would  be 
changed  to  be  in  terms  of  cumulative 
unit  operating  hours  or  cumulative  stack 
operating  hours.  These  proposed 
changes  would  effectively  remove  the 
requirement  to  count  partial  operating 
hours  as  full  hours  when  determining 
the  source  operating  time  and  the  length 
of  the  grace  period. 

c.  What  Changes  Is  EPA  Finalizing? 

EPA  is  finalizing  neither  of  the 
proposed  definitions  of  "cumulative 
stack  operating  hours"  and  "cumulative 
unit  operating  hours"  nor  the  proposed 
changes  to  the  way  in  which  unit  and 
stack  operating  hours  are  counted. 

Discussion 

EPA  received  input  from  four 
commenters  on  the  proposed  changes  to 
the  method  of  counting  unit  and  stack 
operating  hours  (Class  of  '85,  Dynegy, 
UARG,  XCEL  Energy).  None  of  the 
commenters  supported  the  changes 
without  reservation.  All  of  them 
indicated  that  EPA  should  make  the 
changes  optional,  not  mandatory.  All  of 
t^e  commenters  stated  that  the  changes 


would  require  significant,  potentially 
costly  changes  to  the  DAHS  software. 
The  commenters  also  noted  that  for 
many  utilities,  the  increase  in  rule 
■  flexibility  associated  with  the  changes 
would  not  be  great  enough  to  justify  the 
expense. 

In  the  absence  of  fully  supportive 
comments,  EPA  has  decided  not  to 
adopt  the  proposed  revisions.  The 
Agency  considered  incorporating  the 
commenters'  suggestion  to  allow  two 
options  for  calculating  source  operating 
time,  i.e.,  one  based  on  unit  operating 
hours  and  one  based  on  "cumulative" 
unit  operating  hours.  However,  EPA 
rejected  this  approach  because  it  would 
seriously  complicate  program  oversight. 
It  also  would  require  significant  re- 
programming  of  EPA's  data  checking 
software  and  would  require  structural 
changes  to  several  EDR  record  types.  In 
this  case,  the  Agency  concludes  that  the 
relatively  small  benefit  of  allowing  a 
second  method  of  calculating  source 
operating  time  does  not  justify  the 
associated  cost. 

3.  Does  Today's  Rule  Change  the 
Notification  Requirements  for  Monitor 
Certifications  and  Recertifications? 

Backround 

For  the  initial  certification  of 
continuous  monitoring  systems,  part  75 
requires  the  owner  or  operator  to 
provide  a  minimum  of  45  days  advance 
notice  before  the  first  date  of  scheduled 
testing.  For  recertifications,  at  least  45 
days  of  advance  notice  is  required  when 
all  recertification  tests  are  required  (full 
recertification),  but  only  7  days  notice  is 
required  when  all  of  the  tests  are  not 
required  (partial  recertification). 

On  June  13,  2001,  EPA  proposed 
revising  §§  75.20  and  75.61,  to  make  a 
single  notification  requirement  of  21 
days  for  initial  certifications  and  for  all 
recertifications,  regardless  of  whether 
all  of  the  tests  are  required.  EPA 
believed  the  existing  7-day  notice  for 
partial  recertifications  provided  too 
little  time  for  State  and  local  agency 
personnel  and  EPA  personnel  to 
schedule  site  visits  to  observe  the 
recertification  testing.  Conversely,  the 
Agency  believed  that  45  days  notice  was 
too  far  in  advance  of  the  testing.  Test 
observation  is  a  critical  component  of 
agency  oversight  of  the  Acid  Rain 
Program  monitoring  requirements,  and 
the  21 -day  test  notification  requirement 
would  ensure  that  the  agencies  can 
successfully  fulfill  this  responsibility. 

Based  on  comments  received,  EPA  is 
finalizing  the  21 -day  certification  test 
notification  requirement  as  proposed, 
but  has  modified  the  proposed 
recertification  test  notification 


provisions.  Today's  rule  makes  a  clearer 
distinction  between  full  and  partial 
recertifications  and  the  notification 
requirements  for  each  type.  The  final 
rule  reduces  the  notification 
requirement  for  full  recertifications  from 
45  to  21  days  as  proposed,  but  retains 
the  7-day  advance  notice  requirement 
for  partial  recertifications.  An 
emergency  provision  for  unplanned  full 
recertifications  has  also  been  added  to 
§75.61(a)(l)(i). 

Discussion 

EPA  received  comments  from  five 
commenters  on  the  proposed  changes  to 
the  certification  and  recertification  test 
notification  requirements  (Dominion, 
Dynegy,  UARG,  Class  of  '85,  ESC).  The 
commenters  did  not  object  to  reducing 
the  test  notification  time  for  initial 
certifications  from  45  to  21  days. 
However,  four  of  the  commenters 
objected  to  the  proposal  to  require  21 
days  advance  notice  for  recertifications 
(Dominion.  Dynegy,  UARG.  ESC),  and 
the  fifth  commenter  objected  to  the  7- 
day  notification  requirement  when  the 
scheduled  RATA  is  performed  on  a 
different  date  (Class  of  '85).  The 
commenters  perceive  the  21 -day 
notification  requirement  for 
recertifications  as  being  an  increase 
from  the  7-day  requirement  of  the 
current  rule.  For  reasons  discussed  in 
greater  detail  in  the  "Response  to 
Comments"  document  supporting  this 
rulemaking  (see  Docket  No.  A-2000-33, 
Item  V-C-1),  this  perception  is  not 
entirely  correct.  The  proposed  21 -day 
notification  requirement  represents  an 
increase  in  notification  time  only  for 
partial  recertifications  (where  a  full 
battery  of  tests  is  not  required).  For  full 
recertifications,  where  all  of  the  tests  are 
required,  21  days  notice  actually  is  a 
reduction  from  the  45-day  notification 
requirement  of  the  current  rule. 

The  commenters'  main  objection  to 
the  21 -day  notification  requirement  for 
recertifications  centers  around 
emergency  (unplanned)  events  that 
require  recertification.  The  commenters 
expressed  concern  that  requiring  such  a 
long  advance  notice  would  require 
sources  in  emergency  situations  to 
postpone  testing  in  order  to  give 
observers  the  opportunity  to  schedule 
site  visits.  The  commenters  stated  that 
this  could  result  in  sources  having  to 
use  the  missing  data  routines  for  long 
periods  of  time  which  is  inconsistent 
with  the  part  75  goal  of  keeping 
monitors  operating  and  reducing 
missing  data  episodes. 

After  consideration  of  these 
comments,  EPA  is  finalizing  the  21 -day 
test  notification  requirement  for  initial 
certifications  and  for  full 
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recertifications.  The  text  of 
§  75.61(a)(l)(i)  is  revised  to  be 
consistent  with  §  75.20(b)(2)  and  to 
make  it  clear  that  the  21 -day 
requirement  applies  to  full 
recertifications  as  well  as  initial 
certifications.  A  typographical  error  in 
§  75.20(b)  is  also  corrected.  The 
proposed  21 -day  notification  for  partial 
recertifications  is  not  adopted,  and  the 
7-day  requirement,  with  the  associated 
emergency  provision,  is  retained. 

To  address  the  commenters'  concern 
about  emergency  recertifications, 
§  75.61(a)(l)(i)  of  today's  rule  provides 
an  emergency  provision  for  implanned 
events  beyond  the  source  operator's 
control  which  require  a  full  battery  of 
recertification  tests  to  be  performed.  The 
emergency  provision  is  the  same  as  the 
one  in  §  75.61(a)(l)(ii)  for  partial 
recertifications. 

4.  Does  Today's  Rule  Affect  the  Way  in 
Which  Emissions  Are  Monitored  and 
Reported  for  Units  With  Bypass  Stacks? 

Background 

For  an  exhaust  configtiration 
consisting  of  a  main  stack  and  a  bypass 
stack,  if  the  use  of  the  bypass  stack  is 
limited  by  regulation  or  permit  to 
emergency  malfunctions  of  the  flue  gas 
desulfurization  system,  §  75.16  allows 
the  maximum  potential  SO2 
concentration  to  be  reported  during  the 
malfunction  in  lieu  of  installing 
monitors  on  the  bypass  stack.  For  NOx. 
however,  the  rule  has  no  corresponding 
provision.  Rather,  it  appears  that 
monitoring  of  the  bypass  stack  or 
monitoring  of  the  duct(s)  leading  to  the 
bypass  stack  are  the  only  available 
options. 

On  June  13,  2001,  EPA  proposed 
clarified  and  expanded  instructions  for 
SO2  and  NOx  monitoring  of  miUtiple 
and  bypass  stack  configiirations  in 
§§  75.16(c)  and  75.17(c),  and  in 
§  75.72(c)  and  (d).  EPA  proposed  a  new 
provision  to  §§  75.17(c)  and  75.72(c)  for 
configurations  consisting  of  a  main 
stack  and  a  bypass  stack,  allowing  the 
maximum  potential  NOx  emission  rate 
to  be  reported  when  the  bypass  stack  is 
used. 

EPA  also  proposed  revisions  to  the 
language  in  §  75.16(c)(3)  which  restricts 
the  reporting  of  the  maximum  potential 
SO2  concentration  (MPC)  to  emergency 
situations  in  which  the  flue  gas 
desulfurization  (FGD)  system  is 
bypassed.  Proposed  §  75.16(c)(3)  would 
allow  the  MPC  to.be  reported  in  lieu  of 
monitoring  at  the  by]>ass  stack,  provided 
that  the  use  of  the  bypass  stack  is 
limited  to  unit  startups,  emergency 
situations,  and  routine  maintenance  of 
the  FGD  system  and  the  main  stack. 


Today's  rule  finalizes  the  proposed 
bypass  stack  monitoring  and  reporting 
revisions  with  minor  editorial  changes. 

Discussion 

Two  commenters  supported  the 
proposed  revisions  to  the  bypass  stack 
monitonng  provisions  (UARG,  Reliant). 
However,  one  of  the  commenters 
objected  to  the  proposed  language  in 
§§  75.16(c)  and  75.17(c)  addressing  the 
reporting  of  parameters  other  than  SO2 
or  NOx  during  bypass  hours,  stating  that 
the  proposed  language  "creates 
confusion  and  conflict"  (UARG). 

After  consideration  of  these 
comments,  EPA  is  finalizing  the  bypass 
stack  monitoring  provisions  as 
proposed,  except  that  the  references  in 
§§  75.16(c)  and  75.17(c)  to  the  reporting 
of  other  parameters,  such  as  CO2,  are  not 
adopted  because  EPA  believes  that  these 
requirements  are  adequately  addressed 
in  other  sections  of  the  rule  and  do  not 
need  to  be  re-stated  here. 

5.  What  Other  Noteworthy  Provisions 
Are  Finalized  in  Today's  Rule? 

EPA  notes  that  no  negative  comment 
was  received  on  the  following 
significant  revisions  to  part  75  that  are 
finalized  for  the  reasons  stated  in  the 
proposed  rule: 

•  The  proposal  to  remove  the 
restriction  in  section  2.1.2  of  appendix 
D  prohibiting  apportionment  of 
measured  hourly  heat  input  at  a 
common  pipe  to  the  individual  units 
(for  units  using  the  provisions  of 
subpart  H  of  part  75  to  monitor  NOx 
mass  emissions)  is  finalized.  Common 
pipe  heat  input  apportionment  is  now 
allowed  for  subpart  H  units,  provided 
that  the  imits  served  by  the  pipe  are  all 
affected  units  with  similar  efficiencies 
(e.g.,  all  boilers  or  all  turbines). 

•  The  proposed  revisions  to  the 
appendix  E  missing  data  procedures  are 
finalized. 

•  The  proposed  revisions  to  appendix 

E,  section  2.2,  requiring  retesting  once 
every  5  years  (20  calendar  quarters)  and 
removing  the  requirement  to  retest  every 
3,000  operating  hours  are  finalized. 

•  The  proposal  to  expand  the  use  of 
Equation  G— 4  in  appendix  G  to  oil-fired 
units  is  finalized. 

F.  Streamlining  Changes 
Background 

A  number  of  rule  sections  in  part  75 
have  expired  either  on  December  31, 
1999,  or  on  March  31,  2000.  For  some, 
but  not  all,  of  these  expired  rule 
provisions,  part  75  contains  new 
(replacement)  provisions,  having 
effective  dates  of  January  1 ,  2000,  or 
April  1,  2000,  respectively.  The  expired 


provisions  are  a  potential  source  of 
confusion  to  both  the  regulated 
commimity  and  to  regulators  in 
assessing  compliance  with  part  75.  For 
instance,  the  rule  contains  two  sets  of 
recordkeeping  and  reporting  provisions, 
one  of  which  expired  on  March  31, 
2000,  and  the  other  which  became 
effective  on  April  1,  2000.  Removing  the 
expired  sections  would  greatly  facilitate 
part  75  implementation  and 
compliance. 

On  June  13,  2001,  EPA  proposed 
streamlining  part  75  by  eliminating 
outdated  language  in  the  rule  and  by 
removing  a  number  of  references 
throughout  part  75  to  sections  of  the 
rule  that  are  no  longer  effective.  This 
streamlining  would  occur  in  several 
places  in  the  rule.  The  Agency  proposed 
to  remove  from  part  75  all  of  the  rule 
sections  that  expired  on  April  1,  2000, 
and  all  textual  references  to  those 
sections.  This  includes  the 
recordkeeping  and  reporting  sections, 
§§  75.54,  75.55,  and  75.56;  the 
monitoring  plan  provisions  in  §  75.53(c) 
and  (d);  and  the  CO2  missing  data 
provisions  in  §  75.35(c). 

EPA  also  proposed  removing  rule 
sections  that  only  applied  to  Phase  I 
Acid  Rain  Program  units  and  are  now 
inapplicable,  and  to  remove  all  textual 
references  to  those  sections.  For 
instance,  the  15  percent  relative 
accuracy  specification  for  flow  monitors 
expired  at  the  end  of  Phase  I  (on 
December  31, 1999)  and  was  replaced 
on  January  1,  2000,  by  the  current  10 
percent  standard.  The  proposed  rule 
would  revise  appendix  A,  section  3.3.4; 
appendix  B,  sections  2.3.1.2(b)  and  (c); 
and  Figine  2  of  appendix  B  to  reflect 
this. 

Today's  rule  finalizes  the  streamlining 
changes  as  proposed.  EPA  has  prepared 
a  technical  support  dociunent  (see 
Docket  No.  A-2000-33,  Item  IV-A-9) 
that  identifies  in  tabular  form  all  of  the 
streamlining  changes  made  to  part  75. 

Discussion 

EPA  received  comments  fi-om  only 
one  commenter  on  the  proposed 
streamlining  changes  to  part  75  (UARG). 
The  commenter  agreed  that  the  cited 
rule  provisions  are  obsolete  and  did  not 
object  to  their  removal.  Therefore,  EPA 
finalizes  the  changes  as  proposed. 

V.  Rule  Implementation 

This  final  rule  becomes  effective  July 
12,  2002.  However,  EPA  is  aware  that 
while  some  affected  sources  may  choose 
to  take  advantage  of  options  provided 
immediately,  others  will  require  more 
time  for  implementation.  Therefore, 
EPA  has  specified  in  this  final  rule 
where  additional  time  is  permitted  for 
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full  compliance  with  new  mandatory 
requirements. 

The  rule  provisions  that  provide 
alternative  compliance  dates  are  as 
follows:  Appendix  A  paragraph 
2.1.2.1(a);  Appendix  D  Table  D-6  under 
Gas  Total  Sulfur  Content;  and  Appendix 
E  paragraph  2.5.2. 

EPA  is  aware  that  some  non-load 
based  units  are  required  under  their 
State's  SIP  to  start  monitoring  NOx  mass 
emissions  according  to  part  75  in  the 
2002  ozone  season.  EPA  will  continue 
to  work  with  the  affected  sources  and 
the  State  to  resolve  any  conflicts 
imposed  on  the  sources  by  the  timing  of 
today's  rule. 

Some  aspects  of  the  final  rule  that 
will  require  attention  concern  reporting 
requirements  and  mechanisms.  While 
EPA  is  prepared  to  accept  electronic 
data  reports  in  the  proscribed  format, 
regulated  sources  will  require  time  to 
review  the  final  rule  and  make  any 
adjustments  or  changes  in  software  that 
may  result.  With  this  in  mind,  EPA  is 
updating  the  EDR  version  2.1 
Instructions  to  accompany  this  final 
rule.  EPA  has  identified  in  the  rule 
language  any  deadlines  for  compliance 
that  are  different  from  the  effective  date 
of  this  rule,  as  applicable.  If  you  have 
questions  regarding  the  implementation 
of  this  final  rule,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rale  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  final  rule  is  not  expected  to  have 
an  aimual  effect  on  the  economy  of  SlOQ 
million  or  more.  It  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  it  is 
therefore  not  subject  to  OMB  review. 

B.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiu-es  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
goveriunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rale  is  not  expected  to  result 
in  expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year  and,  as  such,  is  not  subject 
to  sections  202  and  205  of  the  UMRA. 
As  discussed  in  section  III.,  above,  EPA 
will  continue  to  use  its  outreach  efforts 
related  to  part  75  implementation, 


including  guidance  documents  and  a 
policy  manual  that  is  updated  regularly, 
to  inform,  educate,  and  advise  all 
potentially  impacted  governments  about 
compliance  with  part  75. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rale  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et.  seq.  and  has  assigned  OMB 
control  numbers  2060-0258  and  2060- 
0445. 

The  information  collection 
requirements  in  40  CFR  parts  72  and  75 
affect  two  EPA  programs,  the  Acid  Rain 
Program  and  the  Federal  NOx  Budget 
Trading  Program.  There  are  two 
program  ICRs  currently  in  place  that 
account  for  the  basic  recordkeeping  and 
reporting  burdens  associated  with  40 
CFR  parts  72  and  75.  First,  the  Acid 
Rain  Program  ICR  (ICR  1633.12.  OMB 
No.  2060-0258)  addresses  the  costs  for 
units  affected  by  the  Acid  Rain  Program. 
The  NOx  SIP  Call  ICR  (ICR  1857.02, 
OMB  No.  2060-0445)  addresses  the 
costs,  including  NOx  mass  monitoring 
costs,  by  both  Acid  Rain  Program  (ARP) 
units  and  non-ARP  units  in  the  NOx 
Budget  Trading  Program. 

Most  of  the  changes  associated  with 
this  ralemaking  provide  additional 
flexibilities  to  existing  regulations  in 
response  to  issues  raised  during  the 
ongoing  implementation  of  part  75. 
Thus,  they  do  not  significantly  affect  the 
binden  estimates  included  in  the  two 
existing  ICRs.  Table  1,  below, 
categorizes  the  changes  finalized  in 
parts  72  and  75,  as  recordkeeping  and 
reporting  burden/cost  neutral  or  as 
burden/cost  reducing;  none  of  the 
changes  is  expected  to  significantly 
increase  burdens  or  costs.  (The 
remaining  changes  do  not  affect 
recordkeeping  and  reporting 
requirements.) 

Further,  the  Agency  expects  the 
changes  to  have  minimal  impact  on 
existing  program  ICRs  because  many  of 
the  changes  merely  serve  to  make 
additional  flexibilities  feasible.  For 
example,  many  of  the  rule  revisions  to 
the  LME  section  clarify  how  the  rale 
applies  to  non-ARP  SIP  Call  units  that 
use  part  75  for  NOx  mass  monitoring. 
The  changes  make  use  of  the  LME 
provisions  feasible  for  non-ARP  units  so 
that  the  scope  of  applicability  to  non- 
ARP  units  is  not  expected  to  be 
significantly  different  from  that  for  ARP 
units. 

The  SIP  Call  ICR  assumed  none  of  the 
non-ARP  units  would  take  advantage  of 
the  reduced  burdens  and  costs 
associated  with  the  LME  provisions 


40418  Federal  Register/ Vol.  67,  No.  113 /Wednesday.  June  12,  2002 /Rules  and  Regulations 


because  those  estimates  only  related  to 
burden  incurred  through  the  year  2002. 
In  future  years,  as  LMEs  avail 


themselves  of  the  proposed  provisions, 
it  is  estimated  that  there  will  be  burden 
reductions.  These  reductions  will  be 


reflected  in  the  next  revisions  to  the  SIP 
Call  ICR. 


Table  1.— Summary  of  Impacts  of  Major  Rule  Revisions 


A.  Rule  Revisions  Assumed  to  Be  Cost/Burden  Neutral 

Pipeline  natural  gas  definition  revision,  and  other  definition  clarifications 

Standardization  of  deadlines  for  various  activities/reports/notices 

Data  validation  clarifications 

Span/range  clarifications 

Bypass  monitoring  flexibility  changes 

Clarifications  for  Subpart  H  missing  data 

General  LME  clanfications 

Missing  data  options  relating  to  fuel  type,  degree  of  control,  and  non-load  based  units 

Alternative  bypass  stack  monitoring  options 

Other  miscellaneous  changes 

B.  Rule  Revisions  Assumed  to  Decrease  Costs/Burdens 
Expanded  clarification  and  applicability  of  LME  for  Sut>part  H  momtonng 


Although  not  indicated  in  Table  1, 
there  are  two  primary  ways  in  which  the 
parts  72  and  75  revisions  could  result  in 
some  increased  burden  or  cost.  First,  the 
regulated  industry  and  State  and  local 
agencies  involved  with  part  75 
monitoring  will  have  to  review  the 
revised  regulation  to  imderstand  the 
changes.  The  existing  ARP  and  SIP  Call 
ICRs  have  accounted  for  this  increase  in 
a  line  item  for  ongoing  rule  review. 
Nevertheless,  it  is  important  to  note  that 
new  units  just  initiating  part  75 
monitoring  in  response  to  the  NOx  SIP 
Call  will  experience  less  burden  as  a 
consequence  of  the  numerous 
clarifications,  the  specific  changes  to 
address  NOx  mass  monitoring  issues, 
and  the  removal  of  outdated  sections. 
Taken  as  a  whole,  EPA  does  not  believe 
that  the  regulatory  review  burdens  will 
be  significant. 

The  second  tjrpe  of  burden  or  cost 
increase  would  be  associated  with  any 
required  DAHS  software  changes  that 
may  be  necessary  to  the  extent  the  rule 
revisions  affect  recording  and  reporting 
data  in  the  required  electronic  data 
formats.  Generally,  EPA  has  attempted    . 
to  minimize  any  DA^S  impacts 
associated  with  these  revisions.  There 
are  some  optional  elements  of  the  rule 
revisions  that  could  require  DAHS 
software  changes,  but  only  if  the  owner 
or  operator  decides  to  take  advantage  of 
the  option  for  its  circumstances.  EPA 
believes  many  sources  will  only  avail 
themselves  of  these  types  of  changes  as 
part  of  other  routine  monitoring  system 
component  upgrades.  As  noted  in 
Section  V.,  Rule  Implementation,  of  this 
preamble,  sources  regulated  under  part 
75  will  have  additional  time  to  comply 
with  certain  provisions.  Consequently, 
the  expected  impact  associated  with 
DAHS  changes  is  also  expected  to  be 
minimal. 


In  the  proposed  rule,  the  Agency 
specifically  requested  comment  on  its 
assessment  of  information  burden 
imposed  by  these  requirements  and 
received  no  conmients  on  the  subject. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information:  process  and  maintain 
information  and  disclose  and  provide 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  0MB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

D.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 


After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5.. 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  effect  on  the 
small  entities  subject  to  the  rule. 
Today's  final  action  adds  flexibility  to 
the  existing  procedures  for  monitoring 
and  reporting  and  makes  other 
streamlining  improvements  and 
clarifications  to  the  existing  regulations. 
The  EPA  has  therefore  concluded  that 
today's  final  rule  will  have  no  adverse 
impacts  on  small  entities  and  may 
relieve  burden  in  some  cases. 

E.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  'Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA"),  Public  Law  No.  104-113  15 
U.S.C.  272  note,  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 


* 
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adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  involves 
environmental  monitoring  or 
measurement.  Consistent  with  the 
Agency's  Performance  Based 
Measurement  System  ("PBMS"),  part  75 
sets  forth  criteria  that  allow  the  use  of 
alternative  methods  to  the  ones 
identified  in  part  75.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost  effective  for  the  regulated 
community;  it  is  also  intended  to 
encourage  innovation  in  analytical 
technology  and  improved  data  quality. 

EPA  specifically  requested  piiblic 
comment  on  any  other  voluntary 
consensus  standards  which  may  be 
appropriate  for  the  part  75  rule  revisions 
and  no  such  comments  were  received. 
The  EPA  is  not  precluding  the  use  of 
any  method,  whether,  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified;  however,  any  alternative 
methods  must  be  approved  through  the 
petition  process  under  §  75.66(c)  before 
they  may  be  used  under  part  75. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

Today's  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe' 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 


"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Today's  action  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  final  rule 
does  not  create  a  mandate  upon  State, 
local,  or  tribal  governments,  except  to 
the  extent  such  governments  own  or 
operate  an  afiected  source.  Even  in 
those  cases,  the  proposed  rule  revisions 
do  not  have  federalism  implications  and 
do  not  impose  significant  compliance 
costs  beyond  the  costs  already  incurred 
under  part  75.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 

As  discussed  above  in  Section  III.  and 
in  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  worked  with  and  solicited 
comment  on  the  proposed  rule  from 
State  and  local  officials. 

H.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 


specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Moreover,  as  discussed  above  in 
Section  HI.  and  in  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  tribal  governments, 
EPA  specifically  solicited  comment  on 
the  proposed  nile  from  tribal  officials. 

/.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adverse 
energy  effects. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  will  take 
affect  July  12,  2002. 

List  of  Subjects 

40  CFR  Part  72 

Environmental  protection.  Acid  rain. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Continuous 
emission  monitoring.  Electric  utilities. 
Nitrogen  oxides,  NOx  Budget  Trading 
Program.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

40  CFR  Part  75 

Environmental  protection!  Acid  rain. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Carbon  dioxide. 
Continuous  emission  monitoring  (CEM), 
Electric  generating  units  (EGUs), 
Electric  utilities.  Nitrogen  oxides.  Non- 
electric generating  units  (Non-EGUs), 
Non-load  based  units,  NOx  Budget 
Trading  Program,  Reporting  and 
recordkeeping  requirements.  Subpart  H, 
Sulfur  oxides. 
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Dated:  May  1,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  72— PERMITS  REGULATION 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651.  et  seq. 

2.  Section  72.2  is  amended  by: 

a.  Revising  the  definitions  of 
"Cogeneration  imit",  "Continuous 
emission  monitoring  system  or  CEMS", 
"Low  mass  emissions  unit",  "Missing 
data  period",  "Pipeline  natural  gas", 
"Stack  operating  hour",  and  "Unit 
operating  hour"; 

b.  In  the  definition  of  "Automated 
data  acquisition  and  handling  system" 
by  adding  the  words  "moistiue 
monitors,"  before  the  word  "opacity"; 

c.  In  the  definition  of  "By-pass  stack" 
by  removing  the  hyphen  itom  the  word 
"Bypass"; 

d.  In  paragraph  (1)  of  the  definition  of 
"Calibration  error"  by  adding  the  word 
"a"  before  the  words  "gaseous 
monitor"; 

e.  In  the  definition  of  "Compliance 
plan"  by  adding  a  closing  parenthesis 
after  the  second  instance  of  the  words 
"part  76  of  this  chapter"; 

f.  In  the  definition  of  "Continuous 
opacity  monitoring  system  or  COMS"  by 
revising  the  words  "systems  are 
component  parts"  in  the  second 
sentence  to  read  "components  are",  and 
in  paragraph  (2)  by  revising  the  word 
"A"  to  read  "An  automated"; 

g.  Revising  paragraph  (2)  of  the 
definition  of  "Emergency  fuel"; 

h.  In  the  definition  of  "Fuel  flowmeter 
QA  operating  quarter"  by  removing  the 
words  "or  more"  at  the  end  of  the 
definition; 

i.  Removing  the  definition  of  "Heat 
input"  and  adding  in  its  place  a  new 
definition  "Heat  input  rate"; 

j.  Removing  the  definition  of  "Hour 
before  and  after"  and  adding  in  its  place 
a  new  definition  of  "Hour  before  and 
Hour  after"; 

k.  Removing  the  definition  of 
"Maximum  potential  NOx  emission 
rate"  and  adding  in  its  place  "Maximum 
potential  NOx  emission  rate  or  MER"; 

1.  Removing  the>  definition  of 
"Maximum  rated  hourly  heat  input" 
and  adding  in  its  place  the  definition  for 
"Maximum  rated  hourly  heat  input 
rate"; 

m.  In  the  definition  for  "monitor 
accuracy"  by  removing  the  words  "or  by 
one  of  its  component  parts"; 


n.  In  the  definition  of  "Natural  gas" 
by  revising  the  second  sentence,  and  by 
removing  the  word  "meet"  and  revising 
the  "%"  symbol  to  read  "percent"  in  the 
third  sentence; 

o.  In  the  definition  of  "Peaking  unit" 
by  adding  a  new  paragraph  (4); 

p.  In  the  definition  of  "Relative 
accuracy"  by  adding  the  words  "or 
moisture"  after  the  words  "between  the 
pollutant"  and  by  adding  the  words  "or 
moisttue  monitor"  after  the  words  "flow 
monitor"; 

q.  Adding  new  definitions  for 
"Common  pipe",  "Conlmon  pipe 
operating  time",  "Diluent  cap  value", 
"Fuel  flowmeter  system",  "Fuel  usage 
time",  "Multiple  stack  configuration", 
"Stack  operating  time",  and  "Unit 
operating  time". 

The  revisions  and  additions  read  as 
follows: 

§72^    Definitions. 

***** 

Cogeneration  unit  means  a  unit  that 
produces  electric  energy  and  useful 
thermal  energy  for  industrial, 
commercial,  or  heating  or  cooling 
purposes,  through  the  sequential  use  of 
the  original  fuel  energy. 
***** 

Common  pipe  means  an  oil  or  gas 
supply  line  through  which  the  same 
type  of  fuel  is  distributed  to  two  or  more 
aiffected  units. 

Common  pipe  operating  time  means 
the  portion  of  a  clock  hoiu  during 
which  fuel  flows  through  a  common 
pipe.  The  common  pipe  operating  time, 
in  hours,  is  expressed  as  a  decimal 
fi^ction,  with  valid  values  ranging  from 
0.00  to  1.00. 
***** 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  by  part  75  of  this  chapter  used 
to  sample,  analyze,  measure,  and 
provide,  by  means  of  readings  recorded 
at  least  once  every  15  minutes  (using  an 
automated  data  acquisition  and 
handling  system  (DAHS)),  a  permanent 
record  of  SO2,  NOx.  or  CO2  emissions  or 
stack  gas  volumetric  flow  rate.  The 
following  are  the  principal  types  of 
continuous  emission  monitoring 
systems  required  under  part  75  of  this 
chapter.  Sections  75.10  through  75.18 
and  §  75.71(a)  of  this  chapter  indicate 
which  type(s)  of  CEMS  is  required  for 
specific  applications: 

(1)  A  sulfur  dioxide  monitoring 
system,  consisting  of  an  SO2  pollutant 
concentration  monitor  and  an 
automated  DAHS.  An  SO2  monitoring 
system  provides  a  permanent, 
continuous  record  of  SO2  emissions  in 
units  of  parts  per  million  (ppm): 


(2)  A  flow  monitoring  system, 
consisting  of  a  stack  flow  rate  monitor 
and  an  automated  DAHS.  A  flow 
monitoring  system  provides  a 
permanent,  continuous  record  of  stack 
gas  volumetric  flow  rate,  in  units  of 
standard  cubic  feet  per  hour  (scfh); 

(3)  A  nitrogen  oxides  (NOx)  emission 
rate  (or  NOx-diluent)  monitoring 
system,  consisting  of  a  NOx  pollutant  • 
concentration  monitor,  a  diluent  gas 
(CO2  or  O2)  monitor,  and  an  automated 
DAHS.  A  NOx-diluent  monitoring 
system  provides  a  permanent, 
continuous  record  of:  NOx 
concentration  in  units  of  parts  per 
million  (ppm),  diluent  gas  concentration 
in  units  of  percent  O2  or  CO2  (%  O2  or 
CO2),  and  NOx  emission  rate  in  units  of 
pounds  per  million  British  thermal 
units  (Ib/mmBtu); 

(4)  A  nitrogen  oxides  concentration 
monitoring  system,  consisting  of  a  NOx 
pollutant  concentration  monitor  and  an 
automated  DAHS.  A  NOx  concentration 
monitoring  system  provides  a 
permanent,  continuous  record  of  NOx 
emissions  in  units  of  parts  per  million 
(ppm).  This  type  of  CEMS  is  used  only 
in  conjunction  with  a  flow  monitoring 
system  to  determine  NOx  mass 
emissions  (in  Ib/hr)  under  subpart  H  of 
part  75  of  this  chapter; 

(5)  A  carbon  dioxide  monitoring 
system,  consisting  of  a  CO2  pollutant 
concentration  monitor  (or  an  oxygen 
monitor  plus  suitable  mathematical 
equations  fi'om  which  the  CO2 
concentration  is  derived)  and  the 
automated  DAHS.  A  carbon  dioxide 
monitoring  system  provides  a 
permanent,  continuous  record  of  CO2 
emissions  in  units  of  percent  CO2  (% 
CO2);  and 

(6)  A  moisture  monitoring  system,  as 
defined  in  §  75.11(b)(2)  of  this  chapter. 
A  moisture  monitoring  system  provides 
a  permanent,  continuous  record  of  the 
stack  gas  moistiu^  content,  in  units  of 
percent  H2O  (%  H2P) 
***** 

Diluent  cap  value  means  a  default 
value  of  percent  CO2  or  O2  which  may 
be  used  to  calculate  the  hourly  NOx 
emission  rate,  CO2  mass  emission  rate, 
or  heat  input  rate,  when  the  measured 
hourly  average  percent  CO2  is  below  the 
default  value  or  when  the  measured 
hourly  average  percent  O2  is  above  the 
default  value.  The  diluent  cap  values  for 
boilers  are  5.0  percent  CO2  and  14.0 
percent  O2.  For  combustion  turbines, 
the  diluent  cap  values  are  1.0  percent 
CO2  and  19.0  percent  O2. 
***** 

Emergency  fuel  means  either: 

(1)  *  *  * 

(2)  For  purposes  of  the  requirement 
for  stack  testing  for  an  excepted 
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monitoring  system  under  appendix  E  of 
part  75  of  this  chapter,  the  fuel 
identified  in  a  federally-enforceable 
permit  for  a  plant  and  identified  by  the 
designated  representative  in  the  unit's 
monitoring  plan  as  the  fuel  which  is 
combusted  only  during  emergencies 
where  the  primary  fuel  is  not  available. 
***** 

Fuel  flowmeter  system  means  an 
excepted  monitoring  system  (as  defined 
in  this  section)  which  provides  a 
continuous  record  of  the  flow  rate  of 
fuel  oil  or  gaseous  fuel,  in  accordance 
with  appendix  D  to  part  75  of  this 
chapter.  A  fuel  flowmeter  system 
consists  of  one  or  more  fuel  flowmeter 
components,  all  necessary  auxiliary 
components  (e.g.,  transmitters, 
transducers,  etc.),  and  a  data  acquisition 
and  handling  system  (DAHS). 
***** 

Fuel  usage  time  means  the  portion  of 
a  clock  hour  during  which  a  unit 
combusts  a  particular  type  of  fuel.  The 
fuel  usage  time,  in  hours,  is  expressed 
as  a  decimal  fraction,  with  valid  values 
ranging  fi-om  0.00  to  1.00. 
***** 

Heat  input  rate  means  the  product 
(expressed  in  mmBtu/hr)  of  the  gross 
calorific  value  of  the  fuel  (expressed  in 
mmBtu/mass  of  fuel)  and  the  fuel  feed 
rate  into  the  combustion  device 
(expressed  in  mass  of  fuel/hr)  and  does 
not  include  the  heat  derived  from 
preheated  combustion  air,  recirculated 
flue  gases,  or  exhaust  from  other 
sources. 

Hour  before  and  hour  after  means,  for 
purposes  of  the  missing  data 
substitution  procedures  of  part  75  of 
this  chapter,  the  quality-assured  hourly 
SO2  or  CO2  concentration,  hourly  flow 
rate,  hourly  NOx  concentration,  hourly 
moist\u«,  hourly  O2  concentration,  or 
hourly  NOx  emission  rate  (as 
applicable)  recorded  by  a  certified 
monitor  during  the  unit  or  stack 
operating  hoiu-  immediately  before  and 
the  unit  or  stack  operating  hour 
immediately  after  a  missing  data  period. 

11     *        *       .*.      *     . 
Low  mass  emissions  unit  means  an 

affected  unit  that  is  "gas-fired"  or  "oil- 
fired"  (as  defined  in  this  section),  and 
that  qualifies  to  use  the  low  mass 
emissions  excepted  methodology  in 
§  75.19  of  this  chapter. 
***** 

Maximum  potential  NOx  emission 
rate  or  MER  means  the  emission  rate  of 
nitrogen  oxides  (in  Ib/mmBtu) 
calculated  in  accordance  with  section  3 
of  appendix  F  to  part  75  of  this  chapter, 
using  the  maximum  potential  nitrogen 
oxides  concentration  (MPC),  as  defined 
in  section  2.1.2.1  of  appendix  A  to  part 


75  of  this  chapter,  and  either  the 
maximum  oxygen  concentration  (in 
percent  O2)  or  the  minimum  carbon 
dioxide  concentration  (in  percent  CO2) 
under  all  operating  conditions  of  the 
unit  except  for  unit  start-up,  shutdown, 
and  upsets.  The  diluent  cap  value,  as 
defined  in  this  section,  may  be  used  in 
lieu  of  the  maximum  O2  or  minimum 
CO2  concentration  to  calculate  the  MER. 
As  a  second  alternative,  when  the  NOx 
MPC  is  determined  from  emission  test 
results  or  from  historical  CEM  data,  as 
described  in  section  2.1.2.1  of  appendix 
A  to  part  75  of  this  chapter,  quality- 
assured  diluent  gas  (i.e.,  O2  or  CO2)  data 
recorded  conciurently  with  the  MPC 
may  be  used  to  calculate  the  MER.  For 
the  purposes  of  §§  75.4(f),  75.19(b)(3), 
and  75.33(c)(7)  in  part  75  of  this  chapter 
and  section  2.5  in  appendix  E  to  part  75 
of  this  chapter,  the  MER  is  specific  to 
the  type  of  fuel  combusted  in  the  unit. 

Maximum  rated  hourly  heat  input 
rate  means  a  unit-specific  maximum 
hourly  heat  input  rate  (mmBtu/hr) 
which  is  the  higher  of  the 
manufactiu-er's  maximum  rated  hoiu-ly 
heat  input  rate  or  the  highest  observed 
hourly  heat  input  rate. 

Missing  data  period  means  the  total 
number  of  consecutive  hoius  during 
which  any  certified  CEMS  or  approved 
alternative  monitoring  system  is  not 
providing  quality-assured  data, 
regardless  of  the  reason. 
***** 

Multiple  stack  configuration  refers  to 
an  exhaust  configuration  in  which  the 
flue  gases  from  a  particular  unit 
discharge  to  the  atmosphere  through 
two  or  more  stacks.  The  term  also  refers 
to  a  imit  for  which  emissions  are 
monitored  in  two  or  more  ducts  leading 
to  the  exhaust  stack,  in  lieu  of 
monitoring  at  the  stack. 
***** 

Natural  gas  means  *  *  *  Natural  gas 
contains  20.0  grains  or  less  of  total 
sulfur  per  100  standard  cubic  feet. 


Peaking  unit  means:  *  *  * 

(4)  A  unit  required  to  comply  with  the 
provisions  of  subpart  H  of  part  75  of  this 
chapter,  tmder  a  State  or  Federal  NOx 
mass  emissions  reduction  program, 
may,  pursuant  to  §  75.74(c)(ll)  in  part 
75  of  this  chapter,  qualify  as  a  peaking 
unit  on  an  ozone  season  basis  rather 
than  an  annual  basis,  if  the  owner  or 
operator  reports  NOx  mass  emissions 
and  heat  input  data  only  during  the 
ozone  season. 
*        *        *        • '      * 

Pipeline  natural  gas  means  a  naturally 
ocauring  fluid  mixtiu«  of  hydrocarbons 
(e.g.,  methane,  ethane,  or  propane) 


produced  in  geological  formations 
beneath  the  Earth's  surface  that 
maintains  a  gaseous  state  at  standard 
atmospheric  temperature  and  pressure 
under  ordinary  conditions,  and  which  is 
provided  by  a  supplier  through  a 
pipeline.  Pipeline  natural  gas  contains 
0.5  grains  or  less  of  total  sulfur  per  100 
standard  cubic  feet.  Additionally, 
pipeline  natural  gas  must  either  be 
composed  of  at  least  70  percent  methane 
by  volume  or  have  a  gross  calorific 
value  between  950  and  1100  Btu  per 
standard  cubic  foot. 
***** 

Stack  operating  hour  means  a  clock 
hour  during  which  flue  gases  flow 
through  a  particular  stack  or  duct  (either 
for  the  entire  hour  or  for  part  of  the 
hoiu)  while  the  associated  unit(s)  are 
combusting  fuel. 

Stack  operating  time  means  the 
portion  of  a  clock  hoiu-  during  which 
flue  gases  flow  through  a  particular 
stack  or  duct  while  the  associated 
unit(s)  are  combusting  fuel.  The  stack 
operating  time,  in  hours,  is  expressed  as 
a  decimal  fi'action,  with  valid  values 
ranging  from  0.00  to  1.00. 
***** 

Unit  operating  hour  means  a  clock 
hour  during  which  a  unit  combusts  any 
fuel,  either  for  part  of  the  hour  or  for  the 
entire  hoxu. 

*        *        *        *      .  * 

Unit  operating  time  means  the  portion 
of  a  clock  hour  during  which  a  unit 
combusts  any  fuel.  The  unit  operating 
time,  in  hours,  is  expressed  as  a  decimal 
fraction,  with  valid  values  ranging  from 
0.00  to  1.00. 


PART  75— COrfnNUOUS  EMISSION 
MONITORING 

3.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601.  7651k.  and 
7651k  note. 

§75.1    [Amended]. 

4.  Section  75.1  is  amended  by  adding 
the  words  "[the  Act]"  at  the  end  of  the 
first  sentence  of  paragraph  (a). 

5.  Section  75.4  is  amended  by: 

a.  In  paragraphs  (b)(2)  and  (c)(2)  by 
revising  the  words  "Not  later  than  90" 
to  read  "The  earlier  of  90  unit  operating 
days  or  180  calendar",  and,  in 
paragraph  (c)(2),  by  revising  the  word 
"becomes"  to  read  "first  operates  after 
becoming"; 

b.  In  the  first  sentence  of  paragraph 
(d)  by  revising  the  words  "the  earlier  of 
45"  to  read  "90",  adding  the  words 
"(whichever  occurs  first)"  following  the 
words  "180  calendar  days",  and 
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removing  the  words  "of  the  affected 
unit"  after  the  words  "recommences 
commercial  operation"; 

c.  Revising  paragraphs  (d)(1),  (f) 
introductory  text,  (f)(1).  (i)(2)  and  (i)(3); 

d.  In  paragraph  (e)  introductory  text, 
by  revising  the  words  "90  calendar 
days"  to  read  "90  unit  operating  days  or 
180  calendar  days  (whichever  occius 
first)",  by  removing  the  word  "or"  in 
each  instance  that  it  occurs  between 
"flue,  or  flue  gas"  or  "flue  or  flue  gas", 
by  adding  a  comma  between  the  words 
"flue"  and  "flue  gas"  in  the  second 
sentence,  and  by  adding  "or  add-on 
NOx  emission  controls"  after  each 
occurrence  of  "desulfurization  system"; 

e.  Removing  and  reserving  paragraph 
(h); 

f.  In  paragraph  (i)(l),  by  removing  the 
word  "or":  and 

g.  Adding  paragraph  (i). 

The  revisions  and  additions  read  as 
follows: 

S75.4    Compliance  dates. 

***** 

(d)  *  *  * 

(1)  The  maximum  potential 
concentration  of  SO:  (as  defined  in 
section  2.1.1.1  of  appendix  A  to  this 
part),  the  maximum  potential  NOx 
emission  rate,  as  defined  in  §  72.2  of 
this  chapter,  the  maximum  potential 
flow  rate,  as  defined  in  section  2.1.4.1 
of  appendix  A  to  this  part,  or  the 
maximum  potential  CO2  concentration, 
as  defined  in  section  2.1.3.1  of  appendix 
A  to  this  part; 
*        *        *        *        * 

(f)  In  accordance  with  §  75.20,  the 
owner  or  operator  of  an  affected  gas- 
fired  or  oil-fired  peaking  unit,  if 
planning  to  use  appendix  E  of  this  part, 
shall  ensure  that  the  required 
certification  tests  for  excepted 
monitoring  systems  under  appendix  E 
are  completed  for  backup  fuel,  as 
defined  in  §  72.2  of  this  chapter,  no  later 
than  90  unit  operating  days  or  180 
calendar  days  (whichever  occurs  first) 
after  the  date  that  the  unit  first  combusts 
the  backup  fuel  following  the 
certification  testing  with  the  primary 
fuel.  If  the  required  testing  is  completed 
by  this  deadline,  the  appendix  E 
correlation  curve  derived  from  the  test 
results  may  be  used  for  reporting  data 
under  this  part  beginning  with  the  first 
date  and  hour  that  the  backup  fuel  is 
combusted,  provided  that  the  fuel 
flowmeter  for  the  backup  fuel  was 
certified  as  of  that  date  and  hour.  If  the 
required  appendix  E  testing  has  not 
been  successfully  completed  by  the 
compliance  date  in  this  paragraph,  then, 
until  the  testing  is  completed,  the  owner 
or  operator  shall  report  NOx  emission 
rate  data  for  all  unit  operating  hours  that 


the  backup  fuel  is  combusted  using 
either: 

(1)  The  fuel-specific  maximum 
potential  NOx  emission  rate,  as  defined 
in  §  72.2  of  this  chapter;  or 

* '       *        *        *        * 

(h)  [Reserved] 
(i)  *  *  * 

(2)  For  a  new  affected  unit  which  has 
not  commenced  commercial  operation 
by  January  2,  2000,  90  unit  operating 
days  or  180  calendar  days  (whichever 
occurs  first)  after  the  date  the  unit 
commences  conunercial  operation;  or 

(3)  For  an  existing  unit  mat  is 
shutdown  and  is  not  yet  operating  by 
April  1,  2000,  90  unit  operating  days  or 
180  calendar  days  (whichever  occiurs 
first)  after  the  date  that  the  unit 
recommences  conunercial  operation. 

(j)  If  the  certification  tests  required 
under  paragraph  (b)  or  (c)  of  this  section 
have  not  been  completed  by  the 
applicable  compliance  date,  the  owner 
or  operator  shall  determine  and  report 
SO2  concentration,  NOx  emission  rate, 
CO2  concentration,  and  flow  rate  data 
for  all  unit  operating  hours  after  the 
applicable  compliance  date  in  this 
paragraph  until  all  required  certification 
tests  are  successfully  completed  using 
either: 

(1)  The  maximiun  potential 
concentration  of  SO2,  as  defined  in 
section  2.1.1.1  of  appendix  A  to  this 
part,  the  maximum  potential  NOx 
emission  rate,  as  defined  in  §  72.2  of 
this  chapter,  the  maximum  potential 
flow  rate,  as  defined  in  section  2.1.4.1 
of  appendix  A  to  this  part,  or  the 
maximiun  potential  CO2  concentration, 
as  defined  in  section  2.1.3.1  of  appendix 
A  to  this  part; 

(2)  Reference  methods  under 
§  75.22(b);  or 

(3)  Another  procediue  approved  by 
the  Administrator  pursuant  to  a  petition 
under  §  75.66. 

§75.6    [Amended] 

6.  Section  75.6  is  amended  in 
paragraphs  (a)(17),  (a)(18),  (a)(19), 
(a)(26)  and  (a)(35)  by  removing  the 
words  "§  75.15  and". 

7.  Section  75.10  is  amended  by: 

a.  In  paragraph  (a)(1)  by  revising  the 
first  occurrence  of  the  word  "The"  in 
the  first  sentence  to  read  "To  determine 
SO2  emissions,  the",  and  by  revising  the 
words  "the  automated"  to  read  "an 
automated"; 

b.  In  paragraph  (a)(2)  by  revising  the 
word  "The"  in  the  first  sentence  to  read 
"To  determine  NOx  emissions,  the";  by 
adding  the  word  "-diluent"  after  the 
first  occurrence  of  the  word  "NOx"  in 
the  first  sentence;  and  by  revising  the 
words  "the  automated"  to  read  "an 
automated"; 


c.  In  paragraph  (a)(3)(i)  by  revising  the 
words  "the  automated"  to  read  "an 
automated"; 

d.  In  paragraph  (a)(3)(iii)  by  revising 
the  words  "using  an  O2  concentration 
monitor  in  order"  to  read  "that  uses  an 
O2  concentration  monitor,"  and  by 
revising  the  words  "using  the 
procedures  in  appendix  F  of  this  part 
with  the  automated"  to  read  "(according 
to  the  procedures  in  appendix  F  of  this 
part)  with  an  automated"; 

e.  Removing  "and"  at  the  end  of 
paragraph  (a)(3)(iii)  and  removing  the 
period  at  the  end  of  paragraph  (a)(4)  and 
adding  ";  and"  in  its  place; 

f.  Adding  new  paragraph  (a)(5); 

g.  In  paragraph  (c)  by  adding  the  word 
"Rate"  after  the  words  "Heat  Input"  in 
the  heading  and  by  adding  the  words 
"rate,  in  units  of  mmBtu/hr,"  after  the 
words  "record  the  heat  input"; 

h.  In  paragraph  (d)(1)  by  removing  the 
words  "and  component  thereof  from 
the  first  sentence,  removing  the  words 
"SO2  emission  rate  in  Ib/mmBtu  (if 
applicable),"  from  the  second  sentence, 
and  by  adding  the  word  "or"  after  the 
words  "of  this  part,"  in  the  foiulh 
sentence; 

i.  In  paragraph  (d)(3)  by  revising  the 
words  "flow  monitor,  or  NOx"  in  the 
first  sentence  to  read  "NOx 
concentration  monitor,  flow  monitor, 
moistlue  monitor,  or  NOx-diluent",  by 
revising  the  words  "An  hoiuly  average 
NOx  or  SO2"  in  the  second  sentence  to 
read  "For  a  NOx-diluent  monitoring 
system,  an  hourly  average  NOx",  by 
adding  the  word  "NOx"  before  the  word 
"pollutant"  and  by  removing  the  words 
"(NOx  or  SO2)"  in  the  second  sentence, 
and  by  revising  in  the  fointh  sentence 
the  words  "Except  for  SO2  emission  rate 
data  in  Ib/mmBtu,  if  to  read  "If; 

j.  In  paragraph  (f)  by  removing  the 
words  "and  component  thereor';  and 

k.  Revising  the  heading  of  paragraph 
(g)  from  "Minimum  Recording  and 
Recordkeeping  Requirements"  to 
"Minimum  recording  and  recordkeeping 
requirements". 

The  revisions  and  additions  read  as 
follows: 

§75.10    General  operating  requirements. 

(a)  *  *  * 

(5)  A  single  certified  flow  monitoring 
system  may  be  used  to  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(3)  of  this  section.  A  single  certified 
diluent  monitor  may  be  used  to  meet  the 
requirements  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section.  A  single  automated 
data  acquisition  and  handling  system 
may  be  used  to  meet  the  requirements 
of  paragraphs  (a)(1)  through  (a)(4)  of  this 
section. 
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§75.11    [Amended] 

8.  Section  75.11  is  amended  by: 

a.  Revising  the  word  "psychometric" 
in  paragraph  (b)(2)  to  read 
"psychrometric"; 

b.  In  the  second  sentence  of  paragraph 
(e)(1)  by  adding  the  words  '(according 
to  the  applicable  equation  in  section  5.2 
of  appendix  F  to  this  part)"  after  the 
word  "monitor",  and  by  removing  the 
words  ",  and  equation  D-5  in  appendix 
D  to  this  part"; 

c.  In  paragraph  (e)(2>by  revising  in 
the  first  sentence  the  words  "§  75.55  or 
§  75.58,  as  applicable,"  to  read 

"§  75.58,",  and  by,  in  the  second 
sentence,  adding  the  word  "rate"  after 
"heat  input"  and  revising  the  words 
"§  75.54(b)(5)  or  §  75.57(b)(5),  as 
applicable"  to  read  §  75.57(b)(5)"; 

d.  In  paragraph  (e)(3),  by  removing  the 
third  sentence,  removing  the  period  at 
the  end  of  the  second  sentence  and 
adding  a  colon,  removing  the  words 
"then  on  and  after  April  1,  2000,"  in  the 
second  sentence,  and  by  revising  the 
words  "be  subject  to"  to  read  "meet"  in 
the  second  sentence;  and 

e.  In  the  first  sentence  of  paragraph 
(e)(3)(iii)  by  adding  the  words  "bias- 
adjusted"  before  the  words  "hoiu-ly 
average". 

9.  Section  75.12  is  amended  by: 

a.  Revising  the  section  heading; 

b.  In  paragraph  (a)  by  adding  the  word 
"(CEMS)"  after  the  words  "continuous 
emission  monitoring  system"  in  the  first 
sentence  and  by  revising  the  words 
"NOx  continuous  emission  monitoring 
system"  to  read  "  NOx-diluent  CEMS" 
in  the  second  sentence; 

c.  In  paragraph  (d)(2)  by  adding  the 
word  "-diluent"  after  NOx  in  the  second 
sentence,  and  by  adding  a  new  third 
sentence;  and 

d.  In  paragraph  (e)  by  revising  the 
reference  to  "(c)"  to  read  "(d)". 

The  revisions  and  additions  read  as 
follows: 

§  75.1 2  Specific  provisions  for  monitoring 
NOx  emission  rate  (NOx-diluent  monitoring 
systems). 

***** 

(d)  *  *  * 

(2)  *  *  *  If  the  required  CEMS  has  not 
been  installed  and  certified  by  that  date, 
the  owner  or  operator  shall  report  the 
maximum  potential  NOx  emission  rate 
(MER)  (as  defined  in  §  72.2  of  this 
chapter)  for  each  unit  operating  hour, 
starting  with  the  first  unit  operating 
hour  after  the  deadline  and  continuing 
until  the  CEMS  has  been  provisionally 
certified. 


§75.13    [Amended] 

10.  Section  75.13  is  amended  by: 


a.  In  paragraph  (b).  by  revising  in  the 
heading  the  words  "Appendix  G  of  to 
read  "appendix  G  to",  and  by  revising 
in  the  first  sentence  the  words  "may 
provide  information  satisfactory  to  the 
Administrator"  to  read  "shall  follow  the 
procedures  in  appendix  G  to  this  part"i 
and 

b.  In  paragraph  (c)  by  revising  in  the 
first  sentence  the  word  "may"  to  read 
"shall"  and  the  words  "dry  basis"  to 
read  "dry  basis  (or  where  Equation  F- 
14b  in  appendix  F  to  this  part  is  used 
to  determine  CO2  concentration), 
either",  and  by  revising  the  comma  after 
the  reference  to  "§  75.11(b)(1)"  to  a 
semicolon. 

§75.15    [Reserved] 

11.  Section  75.15  is  removed  and 
reserved. 

12.  Section  75.16  is  amended  by: 

a.  Removing  the  hyphen  from  the 
word  "by-pass"  in  the  section  heading; 

b.  Removing  and  reserving  paragraph 
(a); 

c.  Revising  paragraph  (b)  heading  and 
introductory  text; 

d.  Revising  paragraph  (c); 

e.  Amending  paragraphs  (e)  heading, 
(e)  introductory  text,  (e)(2),  (e)(3),  and 
(e)(4)  by  adding  the  word  "rate"  after 
each  occurrence  of  the  words  "heat 
input"; 

f.  In  paragraph  (e)(1)  by  revising  in  the 
first  sentence  the  words  "choose  to 
install"  to  read  "use  the  flow  rate  and 
diluent",  by  removing  in  the  first 
sentence  the  words  "wherever  flow  and 
diluent  monitor  measurements  are  used 
to  determine  the  heat  input,",  by 
revising  the  words  "(a)  through  Cd)"  to 
read  "(b)  through  (d)"  in  the  first 
sentence,  by  revising  the  words 
"(a)(l)(ii),  (a)(2)(ii),  (b)(l)(ii)."  to  read 
"(b)(l)(ii)",  and  by  adding  at  the  end  of 
the  paragraph  the  words  ",  according  to 
paragraph  (e)(3)  of  this  section"; 

g.  In  paragraph  (e)(2)  by  revising  the 
words  "appendix  F  of  to  read 
"appendix  F  to";  and 

n.  In  paragraph  (e)(3)  by  adding  in  the 
second  sentence  the  words  ",  in 
conjunction  with  the  appropriate  unit 
and  stack  operating  times"  after  the 
words  "total  steam  flow  for  all  units 
utilizing  the  common  stack". 

The  revisions  and  additions  read  as 
follows: 

§  75. 1 6    Special  provisions  for  monitoring 
emissions  from  common,  bypass,  and 
multiple  stacks  for  SO:  emissions  and  heat 
Input  determinations. 

(a)  [Reserved] 

(b)  Common  stack  procedures.  The 
following  procediues  shall  be  used 
when  more  than  one  unit  uses  a 
common  stack: 


(c)  Unit  with  bypass  stack.  Whenever 
any  portion  of  the  flue  gases  from  an 
affected  unit  can  be  routed  through  a 
bypass  stack  so  as  to  avoid  the  installed 
SO2  continuous  emission  monitoring 
•  system  and  flow  monitoring  system,  the 
owner  or  operator  shall  either: 

(1)  Install,  certify,  operate,  and 
maintain  separate  SO2  continuous 
emission  monitoring  systems  and  flow 
monitoring  systems  on  the  main  stack 
and  the  bypass  stack  and  calculate  SO2 
mass  emissions  for  the  unit  as  the  sum 
of  the  SO2  mass  emissions  measured  at 
the  two  stacks;  or 

(2)  Monitor  SO2  mass  emissions  at  the 
main  stack  using  SO2  and  flow  rate 
monitoring  systems  and  measiu^  SO2 
mass  emissions  at  the  bypass  stack 
using  the  reference  methods  in 

§  75.22(b)  for  SO2  and  flow  rate  and 
calculate  SO2  mass  emissions  for  the 
unit  as  the  sum  of  the  emissions 
recorded  by  the  installed  monitoring 
systems  on  the  main  stack  and  the 
emissions  measured  "by  the  reference 
method  monitoring  systems;  or 

(3)  Install,  certify,  operate,  and 
maintain  SO2  and  flow  rate  monitoring 
systems  only  on  the  main  stack.  If  this 
option  is  chosen,  report  the  following 
values  for  each  hour  during  which 
emissions  pass  through  the  bypass 
stack:  the  maximum  potential 
concentration  of  SO2  as  determined 
under  section  2.1.1.1  of  appendix  A  to 
this  part  (or,  if  available,  the  SO2 
concentration  measured  by  a  certified 
monitor  located  at  the  control  device 
inlet  may  be  reported  instead),  and  the 
hourly  volumetric  flow  rate  value  that 
would  be  substituted  for  the  flow 
monitor  installed  on  the  main  stack  or 
flue  under  the  missing  data  procedures 
in  subpart  D  of  this  part  if  data  from  the 
flow  monitor  installed  on  the  main  stack 
or  flue  were  missing  for  the  hour.  The 
maximum  potential  SO:  concentration 
may  be  specific  to  the  type  of  fuel 
combusted  in  the  unit  during  the  bypass 
(see  §  75.33(b)(5)).  The  option  in  this 
paragraph,  (c)(3),  may  only  be  used  if 
use  of  the  bypass  stack  is  limited  to  unit 
startup,  emergency  situations  (e.g., 
malfunction  of  a  flue  gas  desulfurization 
system),  and  periods  of  routine 
maintenance  of  the  flue  gas 
desulfurization  system  or  maintenance 
on  the  main  stack.  If  this  option  is 
chosen,  it  is  not  necessary  to  designate 
the  exhaust  configuration  as  a  multiple 
stack  configuration  in  the  monitoring 
plan  required  under  §  75.53,  with 
respect  to  SO:  or  any  other  parameter 
that  is  monitored  only  at  the  main  stack. 
Calculate  SO:  mass  emissions  for  the 
unit  as  the  sum  of  the  emissions 
calculated  with  the  substitute  values 
and  the  emissions  recorded  by  the  SO: 
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and  flow  monitoring  systems  inistalled 
on  tiie  main  stack. 

***** 

13.  Section  75.17  is  amended  by: 

a.  Removing  the  hyphen  from  the 
word  "by-pass"  in  the  section  heading; 

b.  In  the  introductory  text  by  revising 
the  words  "and  fc)"  to  read  "(c),  and 
(d)"; 

c.  In  paragraph  (b)(1)  by  revising  the 
word  "NOx"  to  read  "NOx-diluent": 

d.  Revising  the  paragraph  heading  and 
first  sentence  of  paragraph  (c) 
introductory  text; 

e.  Revising  paragraphs  (c)(1)  and 
(c)(2);  and 

f.  Adding  new  paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 

§75.17    Specific  provisions  for  monitoring 
amis«ions  from  common,  bypass,  and 
multiple  stacks  for  NOx  emission  rate. 

***** 

(c)  Unit  with  multiple  stacks  or  ducts. 
When  the  flue  gases  from  an  affected 
unit  discharge  to  the  atmosphere 
through  two  or  more  stacks  or  when  flue 
gases  from  an  affected  imit  utilize  two 
or  more  ducts  feeding  into  a  single  stack 
and  the  owner  or  operator  chooses  to 
monitor  in  the  ducts  rather  than  the 
stack,  the  owner  or  operator  shall 
monitor  the  NOx  emission  rate  in  a  way 
that  is  representative  of  each  affected 
unit.  *  *  * 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuoiis 
emission  monitoring  system  and  a  flow 
monitoring  system  in  each  stack  or  duct 
and  determine  the  NOx  emission  rate 
for  the  unit  as  the  Btu-weighted  average 
of  the  NOx  emission  rates  measured  in 
the  stacks  or  ducts  using  the  heat  input 
estimation  procedures  in  appendix  F  to 
this  part.  Alternatively,  for  units  that  are 
eligible  to  use  the  procedures  of 
appendix  D  to  this  part,  the  owner  or 
operator  may  monitor  heat  input  and 
NOx  emission  rate  at  the  unit  level,  in 
lieu  of  installing  flow  monitors  on  each 
stack  or  duct.  If  this  alternative  unit- 
level  monitoring  is  performed,  report, 
for  each  unit  operating  hour,  the  highest 
emission  rate  measured  by  any  of  the 
NOx-diluent  monitoring  systems 
installed  on  the  individual  stacks  or 
ducts  as  the  hourly  NOx  emission  rate 
for  the  unit,  and  report  the  hoiwly  unit 
heat  input  as  determined  under 
appendix  D  to  this  part.  Also,  when  this 
alternative  unit-level  monitoring  is 
performed,  the  applicable  NOx  missing 
data  procedures  in  §§  75.31  or  75.33 
shall  be  used  for  each  unit  operating 
hour  in  which  a  quality-assured  NOx 
emission  rate  is  not  obtained  for  one  or 
more  of  the  individual  stacks  or  ducts; 
or 


(2)  Provided  that  the  products  of 
combustion  are  well-mixed,  install, 
certify,  operate,  and  maintain  a  NOx 
continuous  emission  monitoring  system 
in  one  stack  or  duct  from  the  affected 
unit  and  record  the  monitored  value  as 
the  NOx  emission  rate  for  the  unit.  The 
owner  or  operator  shall  account  for  NOx 
emissions  from  the  unit  during  all  times 
when  the  unit  combusts  fuel.  Therefore, 
this  option  shall  not  be  used  if  the 
monitored  stack  or  duct  can  be  bypassed 
(e.g.,  by  using  dampers).  Follow  the 
procedure  in  §  75.17(d)  for  units  with 
bypass  stacks.  Further,  this  option  shall 
not  be  used  unless  the  monitored  NOx 
emission  rate  truly  represents  the  NOx 
emissions  discharged  to  the  atmosphere 
[e.g.,  the  option  is  disallowed  if  there 
are  any  additional  NOx  emission 
controls  downstream  of  the  monitored 
location). 

(d)  Unit  with  a  main  stack  and  bypass 
stack  configuration.  For  an  affected  unit 
with  a  discharge  configuration 
consisting  of  a  main  stack  and  a  bypass 
stack,  the  owner  or  operator  shall  either: 

(1)  Follow  the  procedures  in 
paragraph  (c)(1)  of  this  section;  or 

(2)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  CEMS  only  on 
the  main  stack.  If  this  option  is  chosen, 
it  is  not  necessary  to  designate  the 
exhaust  configuration  as  a  multiple 
stack  configuration  in  the  monitoring 
plan  required  under  §  75.53,  with 
respect  to  NOx  or  any  other  parameter 
that  is  monitored  only  at  the  main  stack. 
For  each  unit  operating  hour  in  which 
the  bypass  stack  is  used,  report  the 
maximum  potential  NOx  emission  rate 
(as  defined  in  §  72.2  of  this  chapter). 
The  maximum  potential  NOx  emission 
rate  may  be  specific  to  the  type  of  fuel 
combusted  in  the  unit  during  the  bypass 
(see  §  75.33(c)(8)). 

14.  Section  75.19  is  amended  by: 

a.  Revising  the  section  heading, 
paragraph  (a),  and  paragraphs  (b)(1), 
{b)(2).  (b)(3),  (b)(4)(i),  (b)(5).  (c)(l)(i). 
(c)(l)(ii),  (c){l)(iii),  (c)(l)(iv)(C), 
(c)(3)(ii){C),  (c){3)(ii)(D)  introductory 
text.  (c)(3)(ii)(D)(l),  (c)(3)(ii)(E), 
(c)(3)(ii)(F),  (c)(3)(ii)(G),  (c)(3)(ii)(H),  and 
(e)(2); 

b.  In  paragraph  (b)(4)  introductory 
text  by  revising  the  words  "unit 
conunencing  operation  after  January  1 , 
1997"  to  read  "new  or  newly-affected 
unit"  and  the  words  "a  low"  to  read 
"the  low"; 

c.  Amending  paragraph  (b)(4)(ii)  by 
revising  the  words  "NOx,  and  CO2"  to 
read  "CO2,  and/or  NOx": 

d.  Amending  paragraph  (b)(4){iii)  by 
revising  the  words  'and  NOx"  in  the 
first  sentence  to  read  "and/or  NOx", 
revising  the  second  sentence,  and  by 
revising  the  word  "The"  in  the  third 


sentence  to  read  "For  Acid  Rain 
Program  LME  imits,  the"; 

e.  In  paragraph  (c)(l)(iv)  introductory 
text  by  adding  a  new  sentence  after  the 
second  sentence; 

f.  By  revising  in  the  first  sentence  of 
paragraph  (c)(l)(iv)(A)  the  words 
"(c){l)(iv)(F)  and  (G)  of  this  paragraph" 
to  read  "(c)(l)(iv)(F),  (c)(l)(iv)(G),  and 
{c)(l)(iv){I)  of  this  section"  and  by 
adding  new  paragraphs  (c)(l)(iv)(A)(3) 
and  (4)  and  Equation  LM-la; 

g.  Removing  and  reserving  paragraph 
(c)(l)(iv)(B)(3); 

h.  Amending  paragraph  (c)(l)(iv)(B)(4) 
by  revising  the  reference  to 
"(c)(l)(iv){B)(3)"  to  read 
"(c)(l)(iv)(B)(l)"; 

i.  In  paragraph  (c)(l)(iv)(D)  by  revising 
in  the  first  sentence  the  wordj  ",  each 
unit  in  a  group  of  units  sharing  a 
common  fuel  supply,  or"  to  read  "or 
group  of ',  by  adding  in  the  first 
sentence  the  words  "(20  calendar 
quarters)"  after  the  words  "five  years", 
and  by  adding  a  new  sentence  after  the 
second  sentence; 

j.  Amending  paragraph  {c)(l)(iv)(E)  by 
removing  the  words  ",  each  low  mass 
emission  unit  in  a  group  of  units 
combusting  a  common  fuel,"; 

k.  Revising  the  first  and  last  sentences 
of(c){l)(iv)(G); 

1.  Amending  the  first  sentence  of 
(c)(l)(iv)(H)  by  revising  the  first 
occxurence  of  the  words  "NOx  emission 
controls,"  to  read  "add-on  NOx 
emission  controls,  and  for  units  that  use 
dry  low-NOx  technology,"; 

m.  Amending  the  last  sentence  of 
(c)(l)(iv)(H)(J)  by  adding  the  words  ", 
and  the  appropriate  default  NOx 
emission  rate  from  Table  LM-2  shall  be 
reported  instead"  after  the  words  "that 
hour"; 

n.  Redesignating  existing  paragraph 
(c){l)(iv)(H)(2)  as  (c)(l)(iv)(H)(5),  and 
adding  the  words  ",  and  the  appropriate 
default  NOx  emission  rate  from  Table 
LM-2  shall  be  reported  instead"  after 
the  words  "that  hour"  and  adding  new 
paragraph  (c)(l)(iv)(H)(2); 

o.  Adding  new  paragraphs  (c)(l)(iv)(I) 
and  (c)(l)(iv)(J); 

p.  In  paragraph  (c)(2)  introductory 
text  by  adding  the  words  ",  except  that 
for  unmanned  facilities,  the  records  may 
be  kept  at  a  central  location,  rather  than 
on-site"  after  the  word  "inspection"; 

q.  In  paragraph  (c)(2)(iii)  by  revising 
the  word  "output"  to  read  "load"  and  • 
by  adding  the  words  "per  hour"  after 
the  words  "pounds  of  steam"; 

r.  In  paragraph  (c)(2)(iv)  by  adding  the 
words  "add-on"  after  the  words  "unit 
with"  and  adding  the  words  "and  each 
unit  that  uses  dry  low-NOx  technology" 
after  the  words  "of  any  kind"; 
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s.  In  paragraph  (c)(3)(i)(A)  by  adding 
"Hlhr,"  after  the  words  "of  this  section," 
in  the  first  sentence,  by  revising  Eq. 
LM-1  in  paragraph  (c)(3)(i)(B)  and  the 
accompanying  variable  definitions,  and 
by  adding  a  new  paragraph  (c)(3)(i)(D); 

t.  In  paragraphs  (c)(3)(ii)(I)  and 
(c)(3){ii)(J)  by  revising  the  definition  of 
variables  following  Equations  LM-7, 
LM-8,  LM-7a,  and  LM-8a; 

u.  In  paragraph  (c)(4)(i)(A)  by  adding 
the  words  "(Acid  Rain  Program  units, 
only)"  after  the  word  "unit"  in  the  first 
sentence,  by  capitalizing  the  first  letter 
of  the  word  "where",  and  by  revising 
the  definition  of  variable  "EFso2"  for 
Equation  LM-9; 

V.  In  paragraph  {c){4)(ii)(A)  by 
correcting  the  variables  "WNOx"  and 
"EFNOx"  to  read  "Wnox"  and  "EFnox"; 

w.  In  paragraph  (c)(4){ii)(C)  by  adding 
a  new  sentence  to  the  end  of  this 
paragraph; 

X.  In  paragraph  (c)(4)(iii)(A)  by  adding 
the  words  "(Acid  Rain  Program  imits, 
only)"  after  the  word  "unit"  in  the  first 
sentence  and  by  revising  the  definition 
of  the  variable  "EFC02"  under  Equation 
LM-11; 

j  1  y.  Amending  paragraph  (e)(5)  by 
ifevising  the  words  "which  have  NOx 
emission  controls  of  any  kind"  to  read 
"which  has  add-on  NOx  emission 
controls  of  any  kind  or  uses  dry  low- 
NOx  technology"; 

z.  Adding  new  paragraph  (e)(6) 
between  paragraph  (e)(5)  and  table  LM- 

1: 

aa.  Amending  Table  LM-2  that 
follows  paragraph  (e)  by  revising  the 
words  "Boiler  type"  to  read  "Unit  type" 
in  heading  for  the  first  column; 

bb.  Amending  Table  LM-3  that 
follows  paragraph  (e)  by  revising  the 
words  "Natural  Gas"  to  read  "Pipeline 
(or  other)  Natiual  Gas"  in  the  first 
column;  and 

cc.  Amending  Table  LM-5  that 
follows  paragraph  (e)  by  adding  the 
word  "Other"  before  "Natural  Gas"  in 
the  first  column  of  the  table. 

The  revisions  and  additions  read  as 
follows: 

175.19    Optional  SO:,  NOx,  and  CO2 
•missions  calculation  for  low  mass 
•missions  (LME)  units. 

(a)  Applicability  and  qualification.  (1) 
For  units  that  meet  the  requirements  of 
this  paragraph  (a)(1)  and  paragraphs 
(a)(2)  and  (b)  of  this  section,  the  low 
mass  emissions  excepted  methodology 
in  paragraph  (c)  of  this  section  may  be 
used  in  lieu  of  continuous  emission 
monitoring  systems  or,  if  applicable,  in 
lieu  of  excepted  methods  under 
appendix  D  or  E  to  this  part,  for  the 
purpose  of  determining  hourly  heat 
input  and  hourly  NOx,  SO2,  and  CO; 
mass  emissions  under  this  part. 


(i)  A  low  mass  emissions  unit  is  an 
affected  unit  that  is  gas-fired,  or  oil-fired 
(as  defined  in  §  72.2  of  this  chapter), 
and  for  which: 

(A)  An  initial  demonstration  is 
provided,  in  accordance  with  paragraph 
(a)(2)  of  this  section,  which  shows  that 
the  unit  emits: 

(1)  No  more  than  25  tons  of  SO2 
annually  and  less  than  100  tons  of  NOx 
annually,  for  Acid  Rain  Program 
affected  units.  If  the  unit  is  also  subject 
to  the  provisions  of  subpeirt  H  of  this 
part,  no  more  than  50  of  the  allowable 
annual  tons  of  NOx  may  be  emitted 
during  the  ozone  season;  or 

(2)  Less  than  100  tons  of  NOx 
annually  and  no  more  than  50  tons  of 
NOx  during  the  ozone  season,  for  non- 
Acid  Rain  Program  imits  subject  to  the 
provisions  of  subpart  H  of  this  part,  for 
which  the  owner  or  operator  reports 
emissions  data  on  a  year-round  basis,  in 
accordance  with  §  75.74(a)  or  §  75.74(b); 
or 

[3]  No  more  than  50  tons  of  NOx  per 
ozone  season,  for  non-Acid  Rain 
Program  units  subject  to  the  provisions 
of  subpart  H  of  this  part,  for  which  the 
owner  or  operator  reports  emissions 
data  only  during  the  ozone  season,  in 
accordance  with  §  75.74(b);  and 

(B)  An  annual  demonstration  is 
provided  thereafter,  using  one  of  the 
allowable  methodologies  in  paragraph 
(c)  of  this  section,  showing  that  the  low 
mass  emissions  unit  continues  to  emit 
no  more  than  the  applicable  number  of 
tons  of  SO2  and/or  NOx  specified  in 
paragraph  (a)(l)(i)(A)  of  this  section. 

(C)  This  paragraph,  (a)(l)(i)(C), 
applies  only  to  a  unit  that  is  subject  to 
an  SO2  emission  limitation  under  the 
Acid  Rain  Program,  and  that  combusts 
a  gaseous  fuel  other  than  pipeline 
natural  gas  or  natural  gas  (as  defined  in 
§  72.2  of  this  chapter).  The  owner  or 
operator  of  such  a  unit  must  quantify 
the  sulfur  content  and  variability  of  the 
gaseous  fuel  by  performing  the 
demonstration  described  in  section  2.3.6 
of  appendix  D  to  this  part,  in  order  for 
the  unit  to  qualify  for  LME  unit  status. 

If  the  results  of  that  demonstration  show 
that  the  gaseous  fuel  qualifies  under 
paragraph  (b)  of  section  2.3.6  to  use  a 
default  SO2  emission  rate  to  report  SO2 
mass  emissions  under  this  part,  the  unit 
is  eligible  for  LME  unit  status. 

(ii)  Each  qualifying  LME  unit  must 
start  using  the  low  mass  emissions 
excepted  methodology  as  follows: 

(Aj  For  a  unit  that  reports  emission 
data  on  a  year-round  basis,  begin  using 
the  methodology  in  the  first  unit 
operating  hour  in  the  calendar  year 
designated  in  the  certification 
application  as  the  first  year  that  the 
methodology  will  be  used;  or 


(B)  For  a  unit  that  is  subject  to 
Subpart  H  of  this  part  and  that  reports 
only  during  the  ozone  season  according 
to  §  75.74(c),  begin  using  the 
methodology  in  the  first  unit  operating 
hour  in  the  ozone  season  designated  in 
the  certification  application  as  the  first 
ozone  season  that  the  methodology  will 
be  used. 

(C)  For  a  new  or  newly-affected  unit, 
see  paragraph  (b)(4]  of  this  section  for 
additional  guidance. 

(2)  A  unit  may  initially  qualify  as  a 
low  mass  emissions  unit  if  the 
designated  representative  submits  a 
certification  application  to  use  the  LME 
methodology  (as  described  in 
§  75.63(a)(l)(ii)  and  in  this  paragraph, 
(a)(2))  and  the  Administrator  (or 
permitting  authority,  as  applicable) 
certifies  the  use  of  such  methodology. 
The  certification  application  shall  be 
submitted  no  later  than  45  days  prior  to 
the  date  on  which  use  of  the  low  mass 
emissions  methodology  is  expected  to 
commence,  and  the  application  must 
contain: 

(i)  A  statement  identifying  the 
projected  date  on  which  the  LME 
methodology  will  first  be  used.  The 
projected  commencement  date  shall  be 
consistent  with  paragraphs  (a)(l)(ii)  and 
(b)(4)  of  this  section,  as  applicable;  and 

(ii)  Either: 

(A)  Actual  SO2  and/or  NOx  mass 
emissions  data  (as  applicable)  for  each 
of  the  three  calendar  years  (or  ozone 
seasons)  prior  to  the  calendar  year  in 
which  the  certification  application  is 
submitted  demonstrating  to  the 
satisfaction  of  the  Administrator  or  (if 
applicable)  the  permitting  authority, 
that  the  unit  emitted  less  than  the 
applicable  number  of  tons  of  SO2  and/ 
or  NOx  specified  in  paragraph 
(a)(l)(i)(A)  of  this  section.  For  the 
purposes  of  this  paragraph.  (a)(2)(ii)(A), 
the  required  actual  SO2  or  NOx  mass 
emissions  for  each,  qualifying  year  or 
ozone  season  shall  be  determined  using 
the  SO2,  NOx  and  heat  input  data 
reported  to  the  Administrator  in  the 
electronic  quarterly  reports  required 
under  §  75.64  or  under  the  Ozone 
Transport  Commission  (OTC)  NOx   - 
Budget  Trading  Program. 
Notwithstanding  this  requirement,  in 
the  absence  of  such  electronic  reports, 
an  estimate  of  the  actual  emissions 'for 
each  of  the  previous  three  years  (or 
ozone  seasons)  shall  be  provided,  using 
either  the  maximum  rated  heat  input 
methodology  described  in  paragraph 
(c)(3)(i)  of  this  section  or  procedures 
consistent  with  the  long  term  fuel  flow 
heat  input  methodology  described  in 
paragraph  (c)(3)(ii)  of  this  section,  in 
conjunction  with  the  appropriate  SO2  or 
NOx  emission  rate  from  paragraph 
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(c)(l)(i)  of  this  section  for  SO2.  and 
paragraph  (c)(l)(ii)  or  (c)(l)(iv)  of  this 
section  for  NOx.  Ahematively,  the 
initial  estimate  of  the  NOx  emission  rate 
may  be  based  on  historical  emission  test 
data  that  is  representative  of  operation 
at  normal  load  or  historical  data  from  a 
CEMS  certified  under  part  60  of  this 
chapter  or  under  a  state  CEM  program; 
or 

(B)  When  the  three  full  years  (or 
ozone  seasons)  of  actual  SO2  and  NOx 
mass  emissions  data  (or  reliable 
estimates  thereof)  described  under 
paragraph  (a)(2)(ii)(  A)  of  this  section  do 
not  exist,  the  designated  representative 
may  submit  an  application  to  use  the 
low  mass  emissions  excepted 
methodology  based  upon  a  combination 
of  actual  historical  SO2  and  NOx  mass 
emissions  data  and  projected  SO2  and 
NOx  mass  emissions,  totaling  three 
years  (or  ozone  seasons).  Except  as 
provided  in  paragraph  (a)(3)  of  this 
section,  actual  data  must  be  used  for  any 
years  (or  ozone  seasons)  in  which  such 
data  exists  and  projected  data  should  be 
used  for  any  remaining  future  years  (or 
ozone  seasons)  needed  to  provide 
emissions  data  for  three  consecutive 
calender  years  (or  ozone  seasons).  For 
example,  if  a  unit  commenced  operation 
two  years  ago,  the  designated 
representative  may  submit  actual, 
historical  data  for  the  previous  two 
years  and  one  year  of  projected 
emissions  for  the  current  calendar  year 
or,  for  a  new  unit,  the  designated 
representative  may  submit  three  years  of 
projected  emissions,  beginning  with  the 
current  calendar  year.  Any  actual  or 
projected  annual  emissions  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  imit  will  emit 
less  than  the  applicable  number  of  tons 
of  SO2  and/ or  NOx  specified  in 
paragraph  (a)(l)(i)(A)  of  this  section. 
Projected  emissions  shall  be  calculated 
using  either  the  appropriate  default 
emission  rates  from  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  of  this  section  (or, 
alternatively  for  NOx,  a  conservative 
estimate  of  the  NOx  emission  rate,  as 
described  in  paragraph  (a)(4)  of  this 
section),  in  conjimction  with  projections 
of  unit  operating  hours  or  fuel  type  and 
fuel  usage,  according  to  one  of  the 
allowable  calculation  methodologies  in 
paragraph  (c)  of  this  section;  and 

(iii)  A  description  of  the  methodology 
from  paragraph  (c)  of  this  section  that 
will  be  used  to  demonstrate  on-going 
compliance  under  paragraph  (b)  of  this 
section;  and 

(iv)  Appropriate  documentation 
demonstrating  that  the  unit  is  eligible  to 
use  projected  emissions  to  qualify  for 
LME  status  under  paragraph  (a)(3)  of 
this  section  (if  applicable). 


(3)  In  the  following  circumstances, 
projected  emissions  for  a  futvire  year  (or 
years)  may  be  used  in  lieu  of  the  actual 
emissions  data  fi°om  one  (or  more)  of  the 
three  years  (or  ozone  seasons)  preceding 
the  year  of  the  certification  application: 

(i)  If  the  owner  or  operator  takes  an 
enforceable  permit  restriction  on  the 
number  of  annual  or  ozone  season  unit 
operating  hours  for  the  future  year  (or 
years),  such  that  the  unit  will  emit  no 
more  than  the  applicable  number  of  tons 
of  SO2  and/or  NOx  specified  in 
paraeraph  (a)(l)(i)(A)  of  this  section;  or 

(ii)  If  the  actual  emissions  for  one  (or 
more)  of  the  three  years  (or  ozone 
seasons)  prior  to  the  year  of  the 
certification  application  is  not 
representative  of  the  present  and 
expected  future  emissions  from  the  unit, 
because  the  owner  or  operator  has 
recendy  installed  emission  controls  on 
the  unit. 

(4)  When  the  owner  or  operator  elects 
to  demonstrate  initial  LME  qualification 
and  on-going  compliance  using  a  fuel- 
and-unit-specific  NOx  emission  rate  in 
accordance  with  paragraph  (c)(l)(iv)  of 
this  section,  there  will  be  instances  (e.g., 
for  a  new  or  newly-affected  unit)  where 
it  is  not  possible  to  determine  that  NOx 
emission  rate  prior  to  submitting  the 
certification  application.  In  such  cases, 
if  the  generic  default  NOx  emission 
rates  in  Table  LM-2  of  this  section  are 
inappropriately  high  for  the  unit,  the 
owner  or  operator  may  use  a  more 
representative,  but  conservatively  high 
estimate  of  the  expected  NOx  emission 
rate,  for  the  purposes  of  the  initial 
monitoring  plan  submittal  and  to 
calculate  the  unit's  projected  annual  or 
ozone  season  emissions  under 
paragraph  (a)(2)(ii)(B)  of  this  section. 
For  example,  the  NOx  emission  rate 
could,  as  described  in  paragraph 
(a)(2)(ii)(A)  of  this  section,  be  estimated 
using  historical  CEM  data  or  historical 
emission  test  data  that  is  representative 
of  operation  at  normal  load.  The  NOx 
emission  limit  specified  in  the  operating 
permit  for  the  unit  coiUd  also  be  used 

to  estimate  the  NOx  emission  rate 
(except  for  units  equipped  with  SCR  or 
SNCR),  or,  consistent  with  paragraph 
(c)(l)(iv)(C)(4)  of  this  section,  for  a  unit 
that  uses  SCR  or  SNCR  to  control  NOx 
emissions,  an  estimated  default  NOx 
emission  rate  of  0.15  Ib/mmBtu  could  be 
used.  However,  these  estimated  NOx 
emission  rates  may  not  be  used  for 
reporting  purposes  in  the  time  period 
extending  from  the  first  hour  in  which 
the  LME  methodology  is  used  to  the 
date  and  hour  on  which  the  fuel-and- 
unit-specific  NOx  emission  rate  testing 
is  completed.  Rather,  in  that  interval, 
the  owner  or  operator  shall  either  report 
the  appropriate  default  NOx  emission 


rate  from  Table  LM-2,  or  shall  report 
the  maximum  potential  NOx  emission 
rate,  calculated  in  accordance  with 
§  72.2  of  this  chapter  and  section  2.1.2.1 
of  appendix  A  to  this  part.  Then, 
beginning  with  the  first  unit  operating 
hour  after  completion  of  the  tests,  the 
appropriate  default  NOx  emission 
rate(s)  obtained  from  the  fuel-and-unit- 
specific  testing  shall  be  used  for 
emissions  reporting. 

(b)  On-going  qualification  and 
disqualification.  (1)  Once  a  low  mass 
emissions  unit  has  qualified  for  and  has 
started  using  the  low  mass  emissions 
excepted  methodology,  an  annual 
demonstration  is  required,  showing  that 
the  unit  continues  to  emit  no  more  than 
the  applicable  number  of  tons  of  SO2 
and/or  NOx  specified  in  paragraph 
(a)(l)(i)(A)  of  this  section.  The 
calculation  methodology  used  for  the 
annual  demonstration  shall  be  the 
methodology  described  in  the 
certification  application  under 
paragraph  (a)(2)(iii)  of  this  section. 

(2)  If  any  low  mass  emissions  imit 
fails  to  provide  the  required  annual 
demonstration  under  paragraph  (b)(1)  of 
this  section,  such  that  the  calculated 
cumulative  emissions  for  the  unit 
exceed  the  applicable  number  of  tons  of 
SO2  and/or  NOx  specified  in  paragraph 
(a)(l)(i)(A)  of  this  section  at  the  end  of 
any  calendar  year  or  ozone  season,  then: 

(i)  The  low  mass  emissions  unit  shall 
be  disqualified  from  using  the  low  mass 
emissions  excepted  methodology;  and 

(ii)  The  owner  or  operator  of  the  low 
mass  emissions  tmit  shall  install  and 
certify  monitoring  systems  that  meet  the 
requirements  of  §§  75.11,  75.12,  and 
75.13,  and  shall  report  SO2  (Acid  Rain 
Program  units,  only),  NOx,  and  CO2 
(Acid  Rain  Program  units,  only) 
emissions  data  and  heat  input  data  from 
such  monitoring  systems  by  December 
31  of  the  calendar  year  following  the 
year  in  which  the  unit  exceeded  the 
number  of  tons  of  SO2  and/or  NOx 
specified  in  paragraph  (a)(l)(i)(A)  of  this 
section;  smd 

(iii)  If  the  required  monitoring 
systems  have  not  been  installed  and 
certified  by  the  applicable  deadline  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
owner  or  operator  shall  report  the 
following  values  for  each  unit  operating 
hour,  begiiming  with  the  first  operating 
hour  after  the  deadline  and  continuing 
until  the  monitoring  systems  have  been 
provisionally  certified:  the  maximum 
potential  hourly  heat  input  for  the  unit, 
as  defined  in  §  72.2  of  this  chapter;  the 
SO2  emissions,  in  Ib/hr,  calculated 
using  the  applicable  default  SO2 
emission  rate  bom  paragraph  (c)(l)(i)  of 
this  section  and  the  maximum  potential 
hourly  unit  heat  input;  the  CO2 


Federal  Register /Vol.  67,  No.  113 /Wednesday,  June  12,  2002 /Rules  and  Regulations  40427 


emissions,  in  tons/hr,  calculated  using 
the  applicable  default  CO2  emission  rate 
from  paragraph  (c)(l)(iii)  of  this  section 
and  the  maximum  potential  hourly  unit 
heat  input;  and  the  maximum  potential 
NOx  emission  rate,  as  defined  in  §  72.2 
of  this  chapter. 

(3)  If  a  low  mass  emissions  imit  that 
initially  qualifies  to  use  the  low  mass 
emissions  excepted  methodology  imder 
this  section  changes  fuels,  such  that  a 
fuel  other  than  those  allowed  for  use  in 
the  low  mass  emissions  methodology  is 
combusted  in  the  unit,  the  unit  shall  be 
disqualified  from  using  the  low  mass 
emissions  excepted  methodology  as  of 
the  first  hour  that  the  new  fuel  is 
combusted  in  the  imit.  The  owner  or 
operator  shall  install  and  certify  SO2 
(Acid  Rain  Program  units,  only),  NOx. 
and  CO2  (Acid  Rain  Program  units, 
only)  and  flow  (if  necessary)  monitoring 
systems  that  meet  the  requirements  of 
§§  75.11.  75.12,  and  75.13  prior  to  a 
change  to  such  fuel,  and  shall  report 
emissions  data  from  such  monitoring 
systems  beginning  with  the  date  and 
hour  on  which  the  new  fuel  is  first 
combusted  in  the  unit.  If  the  required 
monitoring  systems  are  not  installed 
and  certified  prior  to  the  fuel  switch,  the 
owner  or  operator  shall  report  (as 
applicable)  the  maximum  potential 
concentration  of  SO2,  CO2  and  NOx,  the 
maximum  potential  NOx  emission  rate, 
the  maximum  potential  flownrate,  the 
maximum  potential  hourly  heat  input 
and  the  maximum  (or  minimum,  if 
appropriate)  potential  moisture 
percentage,  from  the  date  and  hour  of 
the  fuel  switch  until  the  monitoring 
systems  are  certified  or  until 
probationary  calibration  error  tests  of 
the  monitors  are  passed  and  the 
conditional  data  validation  procedures 
in  §  75.20(b)(3)  begin  to  be  used.  All 
maximum  and  minimum  potential 
values  shall  be  specific  to  the  new  fuel 
and  shall  be  determined  in  a  manner 
consistent  with  section  2  of  appendix  A 
to  this  part  and  §  72.2  of  this  chapter. 
The  owner  or  operator  must  notify  the 
Administrator  (or  the  permitting 
authority)  in  the  case  where  a  unit 
switches  fuels  without  previously 
having  installed  and  certified  a  SO2, 
NOx  and  CO2  monitoring  system 
meeting  the  requirements  of  §§  75.11, 

75.12,  and  75.13. 

i^\  *   *   * 

(i)  Keep  the  records  specified  in 
laragraph  (c)(2)  of  this  section, 
leginning  with  the  date  and  hour  of 


commencement  of  commercial 
operation,  for  a  new  unit  subject  to  an 
Acid  Rain  emission  limitation,  and 
beginning  with  the  date  and  hour  of  the 
commencement  of  operation,  for  a  new 
unit  subject  to  a  NOx  mass  reduction 
program  under  subpart  H  of  this  part. 
For  newly-affected  units,  the  records  in 
paragraph  (c)(2)  of  this  section  shall  be 
kept  as  follows: 

(A)  For  Acid  Rain  Program  units, 
begin  keeping  the  records  as  of  the  first 
hour  of  commercial  operation  of  the 
unit  following  the  date  on  which  the 
unit  becomes  affected;  or 

(B)  For  units  subject  to  a  NOx  mass 
reduction  program  under  subpart  H  of 
this  part,  begin  keeping  the  records  as 
of  the  first  hour  of  unit  operation 
following  the  date  on  which  the  unit 
becomes  an  affected  unit; 
***** 

(iii)*  *  **For  example,  use  the 
default  emission  rates  in  table  LM-1, 
LM-2,  and  LM-3  of  this  section  or  use 
the  fuel-and-unit-specific  NOx  emission 
rate  determined  according  to  paragraph 
(c)(l)(iv)  of  this  section.  *  *  * 

(5)  A  low  mass  emissions  unit  that 
has  been  disqualified  from  using  the 
low  mass  emissions  excepted 
methodology  may  subsequently  submit 
an  application  to  qualify  again  to  use 
the  low  mass  emissions  methodology 
under  paragraph  (a)(2)  of  this  section 
only  if,  following  the  non-compliant 
year  (or  ozone  season),  at  least  three  full 
years  (or  ozone  seasons)  of  actual, 
monitored  emissions  data  is  obtained 
showing  that  the  unit  emitted  no  more 
than  the  applicable  number  of  tons  of 
SO2  and/or  NOx  specified  in  paragraph 
(a)(l)(i)(A)  of  this  section.  Further,  the 
designated  representative  or  authorized 
account  representative  must  certify  in 
the  application  that  the  unit  operation 
for  the  years  or  ozone  seasons  for  which 
the  emissions  were  monitored  are 
representative  of  the  projected  future 
operation  of  the  unit. 

(c)  Low  mass  emissions  excepted 
methodology,  calculations,  and  values. 
(1)  Determination  ofS02,  NOx,  and  CO; 
emission  rates. 

(i)  If  the  unit  combusts  only  natural 
gas  and/or  fuel  oil,  use  Table  LM-1  of 
this  section  to  detenhine  the 
appropriate  SO2  emission  rate  for  use  in 
calculating  hourly  SO2  mass  emissions 
under  this  section  (Acid  Rain  Program 
units,  only).  If  the  unit  combusts 
gaseous  fuel(s)  other  than  natural  gas, 
the  owner  or  operator  shall  use  the 


procedures  in  section  2.3.6  of  appendix 
D  to  this  part  to  document  the  total 
sulfur  content  of  each  such  fuel  and  to 
determine  the  appropriate  default  SO2 
emission  rate  for  each  such  fuel. 

(ii)  If  the  unit  combusts  only  natural 
gas  and/or  fuel  oil,  use  either  the 
appropriate  NOx  emission  factor  from 
Table  LM-2  of  this  section,  or  a  fuel- 
and-unit-specific  NOx  emission  rate 
determined  according  to  paragraph 
(c)(l)(iv)  of  this  section,  to  calculate 
hourly  NOx  mass  emissions  under  this 
section.  If  the  unit  combusts  a  gaseous 
fuel  other  than  pipeline  natural  gas  or 
natural  gas,  the  owner  or  operator  shall 
determine  a  fuel-and-unit-specific  NOx 
emission  rate  according  to  paragraph 
(c)(l)(iv)  of  this  section. 

(iii)  If  the  unit  combusts  only  natural 
gas  and/or  fuel  oil,  use  Table  LM-3  of 
this  section  to  determine  the 
appropriate  CO2  emission  rate  for  use  in 
calculating  hourly  CO2  mass  emissions 
under  this  section  (Acid  Rain  Program 
units,  only).  If  the  unit  combusts  a 
gaseous  fuel  other  than  pipeline  natural 
gas  or  natural  gas,  the  owner  or  operator 
shall  determine  a  fuel-and-unit-specific 
CO2  emission  rate  for  the  fuel,  as 
follows: 

(A)  Derive  a  carbon-based  F-factor  for 
the  fuel,  using  fuel  sampling  and 
analysis,  as  described  in  section  3.3.6  of 
appendix  F  to  this  parti  and 

(B)  Use  Equation  G-4  in  appendix  G 
to  this  part  to  derive  the  default  CO2 
emission  rate.  Rearrange  the  equation, 
solving  it  for  the  ratio  of  Wcoz/H  (this 
ratio  will  yield  an  emission  rate,  in 
units  of  tons/mmBtu).  Then,  substitute 
the  carbon-based  F-factor  determined  in 
paragraph  (c)(l)(iii)(A)  of  this  section 
into  the  rearranged  equation  to 
determine  the  default  CO2  emission  rate 
for  the  unit. 

(iv)  *  *  *  The  testing  must  be 
completed  in  a  timely  manner,  such  that 
the  test  results  are  reported 
electronically  no  later  than  the  end  of 
the  calendar  year  or  ozone  season  in 
which  the  LME  methodology  is  first 
used.  *  *  * 

(A)  *  *  * 

[3)  When  using  Method  20  for 
turbines  do  not  correct  the  NOx 
concentration  to  15%  O2. 

(4)  If  the  testing  is  performed  on  an 
uncontrolled  diffusion  flame  turbine,  a 
correction  to  the  observed  average  NOx 
concentration  from  each  run  of  the 
Method  20  test  must  be  applied  using 
the  following  Equation  LM-la. 
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(Eq.  LM-la) 


Where: 

NOxc,  =  Corrected  NOx  concentration 
(ppm). 

NOx„».  =  Average  measured  NOx 
concentration  for  each  run  of  the 
Method  20  test  (ppm). 

Pr  =  Average  annual  atmospheric 
pressure  (or  average  ozone  season 
atmospheric  pressure  for  a  Subpart 
H  unit  that  reports  data  only  during 
the  ozone  season)  at  the  nearest 
weather  station  (e.g.,  a  standardized 
NOAA  weather  station  located  at 
the  airport)  for  the  year  (or  ozone 
season)  prior  to  the  year  of  the  test 
(mm  Hg). 

Po  =  Observed  atmospheric  pressure 
during  the  test  run  (mm  Hg). 

Hr  =  Average  annual  atmospheric 
humidity  ratio  (or  average  ozone 
season  hiunidity  ratio  for  a  Subpart 
H  imit  that  reports  data  only  during 
the  ozone  season)  at  the  nearest 
weather  station,  for  the  year  (or 
ozone  season)  prior  to  the  year  of 
the  test  (g  H20/g  air). 

Ho  =  Observed  humidity  ratio  during  the 
test  run  (g  HjO/g  air). 

Tr  =  Average  annual  atmospheric 
temperatiue  (or  average  ozone 
season  atmospheric  temperatine  for 
a  Subpart  H  imit  that  reports  data 
only  during  the  ozone  season)  at  the 
nearest  weather  station,  for  the  year 
(or  ozone  season)  prior  to  the  year 
of  the  test  (°K). 

Ta  =  Observed  atmospheric  temperatiue 
during  the  test  run  ("  K). 

(B)*  *  * 
(3)  [Reserved] 

***** 

(C)  Based  on  the  results  of  the  part  75 
appendix  E  testing,  determine  the  fuel- 
and-unit-specific  NOx  emission  rate  as 
follows: 

(1)  Except  for  LME  units  that  use 
selective  catalytic  reduction  (SCR)  or 
selective  non-catalytic  reduction  (SNCR) 
to  control  NOx  emissions,  the  highest 
three-run  average  NOx  emission  rate 
obtained  at  any  load  in  the  appendix  E 
test  for  a  particular  type  of  fuel  shall  be 
the  fuel-and-unit-specific  NOx  emission 
rate,  for  that  type  of  fuel. 

(2)  [Reserved] 

(3)  For  a  group  of  identical  low  mass 
emissions  imits  (except  for  units  that 
use  SCR  or  SNCR  to  control  NOx 
emissions),  the  fuel-and-unit-specific 
NOx  emission  rate  for  all  units  in  the 
group,  for  a  particular  type  of  fuel,  shall 
be  the  highest  three-run  average  NOx 
emission  rate  obtained  at  any  tested 


load  from  any  unit  tested  in  the  group, 
for  that  type  of  fuel. 

(4)  Except  as  provided  in  paragraphs 
(c)(l)(iv)(C)(7)  and  (c)(l)(iv)(C)(8)  of  this 
section,  for  an  individual  low  mass 
emissions  unit  which  uses  SCR  or  SNCR 
to  control  NOx  emissions,  the  fuel-and- 
imit-specific  NOx  emission  rate  for  each 
type  of  fuel  combusted  in  the  unit  shall 
be  the  higher  of: 

(i)  The  Highest  three-run  average 
emission  rate  from  any  load  of  the 
appendix  E  test  for  that  type  of  fuel;  or 

{ii\  0.15  Ib/mmBtu. 

(5)  [Reserved] 

(6)  Except  as  provided  in  paragraphs 
(c)(l)(iv)(C)(7)  and  (c)(l)(iv)(C)(8)  of  this 
section,  for  a  group  of  identical  low 
mass  emissions  luiits  that  are  all 
equipped  with  SCR  or  SNCR  to  control 
NOx  emissions,  the  fuel-and-unit- 
specific  NOx  emission  rate  for  each  unit 
in  the  group  of  units,  for  a  particular 
type  of  fuel,  shall  be  the  higher  of: 

(j)  The  highest  three-run  average  NOx 
emission  rate  at  any  load  from  all 
appendix  E  tests  of  all  tested  units  in 
the  group,  for  that  type  of  fuel;  or 

(iT)  0.15  Ib/mmBtu. 

(7)  Notwithstanding  the  requirements 
of  paragraphs  (c)(l)(iv)(C)(4)  and 
(c){l)(iv)(C)(6)  of  tbis  section,  for  a  unit 
(or  group  of  identical  units)  equipped 
with  SCR  (or  SNCR)  and  water  (or 
steam)  injection  to  control  NOx 
emissions: 

(i)  If  the  appendix  E  testing  is 
performed  when  the  water  (or  steam  ) 
injection  is  in  use  and  either  upstream 
of  the  SCR  or  SNCR  or  during  a  time 
period  when  the  SCR  or  SNCR  is  out  of 
service;  then 

{ii\  The  highest  three-nm  average 
emission  rate  from  the  appendix  E 
testing  may  be  used  as  the  fuel-and-unit- 
specific  NOx  emission  rate  for  the  unit 
(or,  if  applicable,  for  each  unit  in  the 
group),  for  each  unit  operating  hour  in 
which  the  water-to-fuel  ratio  is  within 
the  acceptable  range  established  during 
the  appendix  E  testing. 

(8)  Notwithstanding  the  requirements 
of  paragraphs  (c)(l)(iv)(C)(4)  and 
(c)(l)(iv)(C)(6)  of  this  section,  for  a  unit 
(or  group  of  identical  units)  equipped 
with  SCR  (or  SNCR)  and  uses  dry  low- 
NOx  technology  to  control  NOx 
emissions: 

(j)  If  the  appendix  E  testing  is 
performed  during  a  time  period  when 
the  dry  low-NOx  controls  are  in  use,  but 
the  SCR  or  SNCR  is  out  of  service;  then 

{i\\  The  highest  three-run  average 
emission  rate  from  the  appendix  E 


testing  may  be  used  as  the  fuel-and-unit- 
specific  NOx  emission  rate  for  the  unit 
(or,  if  applicable,  for  each  unit  in  the 
group),  for  each  unit  operating  hour  in 
which  the  parametric  data  described  in 
paragraph  {c)(l)(iv)(H)(2)  of  this  section 
demonstrate  that  the  dry  low-NOx 
controls  are  operating  in  the  premixed 
or  low-NOx  mode. 

(9)  For  an  individual  combustion 
turbine  (or  a  group  of  identical  turbines) 
that  operate  principally  at  base  load  (or 
at  a  set  point  temperature),  but  are 
capable  of  operating  at  a  higher  peak 
load  (or  higher  internal  operating 
temperature),  the  fuel-and-imit-specific 
NOx  emission  rate  for  the  xmit  (or  for 
each  imit  in  the  group)  shall  be  as 
follows: 

(j)  If  the  testing  is  done  only  at  base 
load,  use  the  three-run  average  NOx 
emission  rate  for  base  load  operating 
hoiu-s  and  1.15  times  that  emission  rate 
for  peak  load  operating  hours;  or 

(ji)  If  the  testing  is  done  at  both  base 
load  and  peak  load,  use  the  three-nm 
average  NOx  emission  rate  from  the  base 
load  testing  for  base  load  operating 
hours  and  the  three-run  average  NOx 
emission  rate  from  the  peak  load  testing 
for  peak  load  operating  hoius. 

(D)  *  *  *  Testing  shall  be  done  at  the 
number  of  loads  specified  in  paragraph 
(c)(l)(iv)(A)  or  (c)(l)(iv)(I)  of  this 
section,  as  applicable.  *  *  * 
***** 

(G)  Low  mass  emissions  units  for' 
which  at  least  3  years  of  quality-assiu^d 
NOx  emission  rate  data  from  a  NOx- 
diluent  CEMS  and  corresponding  fuel 
usage  data  are  available  may  determine 
fuel-and-unit-specific  NOx  emission 
rates  from  the  actual  data  using  the 
following  procedure.  *  *   *  Use  the 
95th  percentile  value  for  each  data  set 
as  the  fuel-and-unit-specific  NOx 
emission  rate,  except  that  for  a  unit  that 
uses  SCR  or  SNCR  for  NOx  emission 
control,  if  the  95th  percentile  value  is 
less  than  0.15  Ib/mmBtu,  a  value  of  0.15 
Ib/mmBtu  shall  be  used  as  the  fuel-and- 
unit-specific  NOx  emission  rate. 

(H)*  *  * 

(2)  For  a  low  mass  emissions  unit  that 
uses  dry  low-NOx  premix  technology  to 
control  NOx  emissions,  proper 
operation  of  the  emission  controls 
means  that  the  unit  is  in  the  low-NOx 
or  premixed  combustion  mode,  and 
fired  with  natural  gas.  Evidence  of 
operation  in  the  low-NOx  or  premixed 
mode  shall  be  provided  by  monitoring 
the  appropriate  turbine  operating 
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parameters.  These  parameters  may 
include  percentage  of  full  load,  turbine 
exhaust  temperature,  combustion 
reference  temperature,  compressor 
discharge  pressure,  fuel  and  air  valve 
positions,  dynamic  pressure  pulsations, 
internal  guide  vane  (IGV)' position,  and 
flame  detection  or  flame  scanner 
condition.  The  acceptable  values  and 
ranges  for  all  parameters  monitored 
shall  be  specified  in  the  monitoring  plan 
for  the  unit,  and  the  parameters  shall  be 
monitored  during  each  subsequent 
operating  hour.  If  one  or  more  of  these 
parameters  is  not  within  the  acceptable 
range  or  at  an  acceptable  value  in  a 
given  operating  hour,  the  fuel-and-unit- 
specific  NOx  emission  rate  may  not  be 
used  for  that  hour,  and  the  appropriate 
default  NOx  emission  rate  from  Table 
LM-2  shall  be  reported  instead.  When 
the  unit  is  fired  with  oil  the  appropriate 
default  value  from  Table  LM-2  shall  be 
reported. 


(1)  Notwithstanding  the  requirements 
in  paragraph  (c)(l)(iv)(A)  of  this  section, 
the  appendix  E  testing  to  determine  (or 
re-determine)  the  fuel-specific,  unit- 
specific  NOx  emission  rate  for  a  unit  (or 
for  each  unit  in  a  group  of  identical 
units)  may  be  performed  at  fewer  than 
four  loads,  under  the  following 
circiunstances: 

(i)  Testing  may  be  done  at  one  load 
level  if  the  data  analysis  described  in 
paragraph  (c)(l)(iv)(J)  of  this  section  is 
performed  and  the  results  show  that  the 
unit  has  operated  (or  all  units  in  the 
group  of  identical  units  have  operated) 
at  a  single  load  level  for  at  least  85.0 
percent  of  all  operating  hours  in  the 
previous  three  years  (12  calendar 
quarters)  prior  to  the  calendar  quarter  of 
the  appendix  E  testing.  For  combustion 
tiu-bines  that  are  operated  to  produce 
approximately  constant  output  (in  MW) 
but  which  use  internal  operating  and 
exhaust  temperatures  and  not  the  actual 
output  in  MW  to  control  the  operation 
of  the  turbine,  the  internal  operating 
temperature  set  point  may  be  used  as  a 
surrogate  for  load  in  demonstrating  that 
the  unit  qualifies  for  single-load  testing. 
If  the  data  analysis  shows  that  the  unit 
does  not  qualify  for  single-load  testing, 
testing  may  be  done  at  two  (or  three) 
load  levels  if  the  unit  has  operated  (or 
if  all  units  in  the  group  of  identical 
units  have  operated)  cumulatively  at 
two  (or  three)  load  levels  for  at  least 
85.0  percent  of  all  operating  hours  in 
the  previous  three  years;  or 

(2)  If  a  multiple-load  appendix  E  test 
was  initially  performed  for  a  unit  (or 
group  of  identical  units)  to  determine 
the  fuel-and-imit  specific  NOx  emission 
rate,  then  the  periodic  retests  required 


under  paragraph  (c)(l)(iv)(D)  of  this 
section  may  be  single-load  tests, 
performed  at  the  load  level  for  which 
the  highest  average  NOx  emission  rate 
was  obtained  in  the  initial  test. 

(J)  To  determine  whether  a  unit 
qualifies  for  testing  at  fewer  than  foiu 
loads  under  paragraph  (c)(l)(iv)(I)  of 
this  section,  follow  the  procedures  in 
paragraph  (c)(l)(iv)(J)(l)  or 
(c)(l)(iv)(J){2)  of  this  section,  as 
applicable. 

U)  Determine  the  range  of  operation 
of  the  unit,  according  to  section  6.5.2.1 
of  appendix  A  to  this  part.  Divide  the 
range  of  operation  into  four  equal  load 
bands.  For  example,  if  the  range  of 
operation  extends  from  20  MW  to  100 
MW,  the  four  equal  loadbands  would 
be:  band  #1:  from  20  MW  to  40  MW; 
band  #2:  from  41  MW  to  60  MW;  band 
#3:  from  61  MW  to  80  MW;  and  band 
#4:  from  81  to  100  MW.  Then,  perform 
a  historical  load  analysis  for  all  unit 
operating  hours  in  the  12  calendar 
quarters  preceding  the  quarter  of  the 
test.  Alternatively,  for  sources  that 
report  emissions  data  only  during  the 
ozone  season,  the  historical  load 
analysis  may  be  based  on  unit  operation 
in  the  previous  three  ozone  seasons, 
rather  than  unit  operation  in  the 
previous  12  calendar  quarters. 
Determine  the  percentage  of  the  data 
that  fall  into  each  load  band.  For  a  unit 
that  is  not  part  of  a  group  of  identical 
units,  if  85.0%  or  more  of  the  data  fall 
into  one  load  band,  single-load  testing  • 
may  be  performed  at  any  point  within 
that  load  band.  For  a  group  of  identical 
units,  if  each  unit  in  the  group  meets  the 
85.0%  criterion,  then  representative 
single-load  testing  within  the  load  band 
may  be  performed.  If  the  85.0% 
criterion  cannot  be  met  to  qualify  for 
single-load  testing  but  this  criterion  can 
be  met  ciunulatively  for  two  (or  three) 
load  levels,  then  testing  may  be 
performed  at  two  (or  three)  loads 
instead  of  four. 

(2)  For  a  combustion  tinbine  that  uses 
exhaust  temperature  and  not  the  actual 
output  in  megawatts  to  control  the 
operation  of  the  turbine  (or  for  a  group 
of  identical  units  of  this  type),  the 
owner  or  operator  must  document  that 
the  unit  (or  each  imit  in  the  group)  has 
operated  within  ±  10%  of  the  set  point 
temperature  for  85.0%  of  the  operating 
hours  in  the  previous  12  calendar 
quarters  to  qualify  for  single-load 
testing.  Alternatively,  for  sources  that 
report  emissions  data  only  during  the 
ozone  season,  the  historical  set  point 
temperature  analysis  may  be  based  on 
unit  operation  in  the  previous  three 
ozone  seasons,  rather  than  unit 
operation  in  the  previous  12  calendar 
quarters.  When  the  set  point 


temperatiue  is  used  rather  than  unit 
load  to  justify  single-load  testing,  the 
designated  representative  shall  certify  in 
the  monitoring  plan  for  the  unit  that  this 
is  the  normal  manner  of  unit  operation 
and  shall  document  the  setpoint 
temperature. 
***** 

(3)  Heat  input.  *  *  * 
(i)  Maximum  rated  hourly  heat  input 
method.  *  *  * 
(B)*  *  * 

n. 

HV=X"^r        (Eq.LM-1) 

1 
Where: 
n  =  Number  of  unit  operating  hours  in 

the  quarter. 
Hlhr  =  Hourly  heat  input  under 

paragraph  (c)(3)(i)(A)  of  this  section 

(mmBtu). 
***** 

(D)  For  a  unit  subject  to  the  provisions 
of  subpart  H  of  this  part,  which  is  not 
required  to  report  emission  data  on  a 
year-round  basis  and  elects  to  report 
only  during  the  ozone  season,  the 
quarterly  heat  input  for  the  second 
calendar  quarter  of  the  year  shall,  for 
compliance  purposes,  include  only  the 
heat  input  for  the  months  of  May  and 
June,  and  the  cumulative  ozone  season 
heat  input  shall  be  the  sum  oT  the  heat 
input  values  for  May,  June  and  the  third 
calendar  quarter  of  the  year. 

(ii)  Long  term  fuel  flow  heat  input 
method.  *  *  * 

(C)  Except  as  provided  in  paragraph 
(c)(3)(ii)(C)(J)  of  this  section,  for  each 
fuel  combusted  during  a  quarter,  the 
gross  calorific  value  of  the  fuel  shall  be 
determined  by  either: 

(1)  Using  the  applicable  procedures 
for  gas  and  oil  analysis  in  sections  2.2 
and  2.3  of  appendix  D  to  this  part.  If  this 
option  is  chosen  the  highest  gross 
calorific  value  recorded  during  the 
previous  calendar  year  shall  be  used  (or, 
for«a  new  or  newly-affected  unit,  if  there 
are  no  sample  results  from  the  previous 
year,  use  the  highest  GCV  from  the 
samples  taken  in  the  current  year);  or 

(2)  Using  the  appropriate  default  gross 
calorific  value  listed  in  Table  LM-5  of 
this  section. 

(J)  For  gaseous  fuels  other  than 
pipeline  natural  gas  or  natural  gas,  the 
GCV  sampling  frequency  shall  be  daily 
unless  the  results  of  a  demonstration 
under  section  2.3.5  of  appendix  D  to 
this  part  show  that  the  fuel  has  a  low 
GCV  variability  and  qualifies  for 
inonthly  sampling.  If  daily  GCV 
sampling  is  required,  use  the  highest 
GCV  obtained  in  the  calendar  quarter  as 
GCVn,a»  in  Equation  LM-3,  of  this 
section. 
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(D)  If  Eq.  LM-2  is  used  for  heat  input 
determination,  the  specific  gravity  of 
each  type  of  fuel  oil  combusted  diuing 
the  quarter  shall  be  determined  either 
by: 

(1)  Using  the  procedures  in  section 
2.2.6  of  appendix  D  to  this  part.  If  this 
option  is  chosen,  use  the  highest 
specific  gravity  value  recorded  during 
the  previous  calendar  year  (or,  for  a  new 
or  newly-affected  unit,  if  there  are  no 


sample  results  from  the  previous  year, 
use  the  highest  specific  gravity  from  the 
samples  taken  in  the  current  year);  or 
***** 

(E)  The  quarterly  heat  input  from  each 
type  of  fuel  combusted  during  the 
quarter  by  a  low  mass  emissions  unit  or 
group  of  low  mass  emissions  units 
sharing  a  common  fuel  supply  shall  be 
determined  using  either  Equation  LM-2 
or  Equation  LM-3  for  oil  (as  applicable 


to  the  method  used  to  quantify  oil 
usage)  and  Equation  LM-3  for  gaseous 
fuels.  For  a  unit  subject  to  the 
provisions  of  subpart  H  of  this  part, . 
which  is  not  required  to  report  emission 
data  on  a  year-round  basis  and  elects  to 
report  only  during  the  ozone  season,  the 
quarterly  heat  input  for  the  second 
calendar  quarter  of  the  year  shall 
include  only  the  heat  input  for  the 
months  of  May  and  June. 


GCV 

fuel-qtr  "  '"qtr 


10" 


Eq.  LM-2  (for  fuel  oil) 


Where: 

HIfuei,iir  =  Quarterly  total  heat  input 

from  oil  (mmBtu). 
Mqtr  =  Mass  of  oil  consumed  during  the 

quarter,  determined  as  the  product 


of  the  voliune  of  oil  under 
paragraph  (c)(3)(ii)(B)  of  this  section 
and  the  specific  gravity  under 
paragraph  {c)(3)(ii){D)  of  this 
section  (lb). 


GCVmtLx  =  Gross  calorific  value  of  oil,  as 
determined  under  paragraph 
{c)(3)(ii)(C)  of  this  section  (Btu/lb) 

10^  =  Conversion  of  Btu  to  mmBtu. 


HI 


fuel-jjtr 


=  Q 


GCV„ 


qtr 


10' 


Eq.  LM-3  (for  gaseous  fiiel  or  fuel  oil) 


Where: 

Kfuei-qir  =  Quarterly  heat  input  from 
gaseous  fuel  or  fuel  oil  (mmBtu). 

Qqtr  =  Voliune  of  gaseous  fuel  or  fuel  oil 
combusted  during  the  quarter,  as 
determined  under  paragraph 
(c){3)(ii){B)  of  this  section  standard 
cubic  feet  (scf)  or  (gal),  as 
applicable. 

GCVmax  =  Gross  calorific  value  of  the 
gaseous  fuel  or  fuel  oil  combusted 
during  the  quarter,  as  determined 
imder  paragraph  (c)(3)(ii)(C)  of  this 
section  (Btu/ scf)  or  (Btu/gal),  as 
applicable. 

10®  =  Conversion  of  Btu  to  mmBtu. 
(F)  Use  Eq.  LM-4  to  calculate  HI<,„.,„u,i, 

the  quarterly  heat  input  (mmBtu)  for  all 


fuels.  Hlqtr-toiai.  shall  be  the  sum  of  the 
HlfueiHitr  values  determined  using 
Equations  LM-2  and  LM-3. 


HI 


=    Z^f 


all-fuels 


(Eq.  LM-4) 


(G)  *  *  *  For  a  unit  subject  to  the 
provisions  of  subpart  H  of  this  part, 
which  is  not  required  to  report  emission 
data  on  a  year-round  basis  and  elects  to 
report  only  during  the  ozone  season,  the 
cumulative  ozone  season  heat  input 
shall  be  the  sum  of  the  quarterly  heat 
input  values  for  the  second  and  third 
calendar  quarters  of  the  year. 

(H)  For  each  low  mass  emissions  unit 
or  each  low  mass  emissions  unit  in  an 


identical  group  of  imits,  the  owner  or 
operator  shall  determine  the  cumulative 
quarterly  unit  load  in  megawatts  or 
thousands  of  pounds  of  steam  per  hoiu. 
The  quarterly  cumulative  unit  load  shall 
be  the  sum  of  the  hourly  unit  load 
values  recorded  under  paragraph  (c)(2) 
of  this  section  and  shall  be  determined 
using  Equations  LM-5  or  LM-6.  For  a 
unit  subject  to  the  provisions  of  subpart 
H  of  this  part,  which  is  not  required  to 
report  emission  data  on  a  year-round 
basis  and  elects  to  report  only  during 
the  ozone  season,  the  quarterly 
cumulative  load  for  the  second  calendar 
quarter  of  the  year  shall  include  only 
the  unit  loads  for  the  months  of  May 
and  June. 


MWq^  =    ^  MW        Eq.  LM-5  (for  MW  output) 


all-houts 


ST^  =    ^ST        Eq.  LM-6  (for  steam  output) 


Where: 

MWqu  =Sum  of  all  unit  operating  loads 
recorded  during  the  quarter  by  the 
unit  (MW). 

STfi„i.g,r  =  Siun  of  all  hourly  steam  loads 

recorded  during  the  quarter  by  the 

unit  (klb  of  steam/hr). 
MW  =  Unit  operating  load  for  a 

particular  unit  operating  hoiu' 

(MW). 


all-hours 

ST  s  Unit  steam  load  for  a  particular 
unit  operating  hoiu  (klb  of  steam/ 
hr). 

(I)  *  *  • 
Where: 

Hlhr  =  Hourly  heat  input  to  the  unit 
(mmBtu). 

MWhr  =  Hourly  operating  load  for  the 
unit  (MW). 


SThr  =  Hourly  steam  load  for  the  imit 
(klb  of  steam/hr). 

(J)*  *  * 
Where: 

Hlhr  =  Homly  heat  input  to  the 
individual  unit  (mmBtu). 

MWhr  =  Hourly  operating  load  for  the 
individual  unit  (MW). 

SThr  =  Hourly  steam  load  for  the 
individual -unit  (klb  of  steam/hr). 
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S*V'  =  Sum  of  the  quarterly  operating 

"""""  loads  (from  Eq.  LM-5)  for  all 
units  in  the  group  (MW). 
S*''/"^  =  Sum  of  the  quarterly  steam 

'"-"  loads  (from  Eq.  LM-6)  for  all 
units  in  the  group  (klb  of  steam/hr) 

(4)  Calculation  ofS02,  NOx  and  CO2 
mass  emissions.  *  *   * 
(i)  SO2  mass  emissions. 
(A) *   *  * 
Where:  *  *  * 

EFso2  =  Either  the  SO:  emission  factor 
from  Table  LM-1  of  this  section  or 
the  fuel-and-unit-specific  SO2 
emission  rate  from  paragraph 
(c){l)(i)  of  this  section  (Ib/mmBtu). 


(ii)  NOx  mass  emissions. 

*  *        *        * 

(C)  *  *  *  For  a  unit  subject  to  the 
^tovisions  of  subpart  H  of  this  part, 
which  is  not  required  to  report  emission 
data  on  a  year-round  basis  and  elects  to 
report  only  diuing  the  ozone  season,  the 
ozone  season  NOx  mass  emissions  for 
the  unit  shall  be  the  sum  of  the 
quarterly  NOx  mass  emissions,  as 
determined  under  paragraph  (c)(4)(ii](B) 
of  this  section,  for  the  second  and  third 
calendar  quarters  of  the  year,  and  the 
second  quarter  report  shall  include 
emissions  data  only  for  May  and  Jime. 

(iii)  CO2  Mass  Emissions. 

(A)*  *   * 

Where:  *  *  * 

EFco2  =  Either  the  fuel-based  CO2 

emission  factor  from  Table  LM-3  of 
this  section  or  the  fuel-and-unit- 
specific  CO2  emission  rate  from 
paragraph  (c)(l)(iii)  of  this  section 
(tons  /mmBtu).  *  *  * 

*  *        *        * 

(e)  *  *  * 

(2)  For  low  mass  emissions  units  or 
groups  of  units  which  use  the  long  term 
fuel  flow  methodology  under  paragraph 
(c)(3)(ii)  of  this  section  and  which  use 
one  of  the  methods  specified  in 
paragraph  (c)(3)(ii)(B)(.?)  of  this  section 
to  determine  fuel  usage,  the  owner  or 
operator  shall  keep,  at  the  facility,  a 
copy  of  the  standard  used  and  shall 
keep  records,  for  three  years,  of  all 
measurements  obtained  for  each  quarter 
using  the  methodology. 
*        *     .    *        *        * 

(6)  For  unmanned  facilities,  the 
records  required  by  paragraphs  (e)(1), 
(e)(2)  and  (e)(4)  of  this  section  may  be 
kept  at  a  central  location,  rather  than  at 
the  facility. 

*  *        *        * 

15.  Section  75.20  is  amended  by: 
a.  Revising  paragraphs  (b)(3)(i), 
(c)(2)(ii),  (c)(2)(iii),  (c)(4)  introductory 
text.  (c)(4)(i)  through  (iii).  (g)(2),  (h)(1), 
(h)(3),  (h)(4)  introductory  text,  {h)(4)(i) 
and  (h)(4)(ii); 


b.  In  the  first  sentence  of  paragraph  (a) 
by  removing  the  words  ",  which 
includes  the  automated  data  acquisition 
and  handling  system,  and,  where 
applicable,  the  CO2  continuous 
emission  monitoring  system,"; 

c.  In  paragraph  (a)(3)  by  revising  in 
the  first  sentence  the  words  "section  for 
each  continuous  emission  or  opacity 
monitoring  system  or  component 
thereof,"  to  read  "section,  each",  by 
removing  the  worpis  "or  component 
thereof  in  each  of  the  two  remaining 
occiurences  of  these  words,  and  by 
adding  the  word  "conditional"  before 
the  words  "data  validation"  in  the  last 
sentence; 

d.  In  paragraph  (a)(4)(iii)  by  removing 
each  occiurence  of  the  words  "or 
component  thereof,  by  adding  the 
word  "conditional"  immediately  before 
each  occurrence  of  "data  validation", 
and  by  removing  the  words  ",  until  the 
date  and  time  that  the  owner  or  operator 
completes  subsequently  approved  initial 
certification  or  recertification  tests"  that 
appear  at  the  end  of  the  second 
sentence; 

e.  In  paragraph  (a)(4)(iv)  by  removing 
the  words  "or  component  thereof,"; 

f.  In  the  first  sentence  of  paragraph 
(a)(5)(i)  by  removing  the  words  "or 
component  thereof  and  by  adding  the 
words  "(or,  if  the  conditional  data 
validation  procedures  in  paragraphs 
(b)(3)(ii)  through  (b)(3)(ix)  of  this  section 
are  used,  until  a  probationary 
calibration  error  test  is  passed  following 
corrective  actions  in  accordance  with 
paragraph  (b)(3)(ii)  of  this  section)"  after 
the  words  "successfully  completed"; 

g.  In  paragraph  (b)(2)  by  removing  the 
word  "not"  before  the  words  "required 
for  certification"; 

h.  In  paragraph  (b)(5)  by  revising  the 
third  and  fourth  sentences; 

i.  In  paragraph  (c)  introductory  text  by 
adding  in  the  third  sentence  the  word 
"otherwise"  before  the  word 
"specified,"  and  the  words  "and  in 
sections  6.3.1  and  6.3.2  of  appendix  A 
to  this  part,"  after  the  words  "(b)(1),  (d), 
&  (e)  of  this  section,"; 

j.  Removing  the  second  paragraph 
designated  (c)(l)(v)  and  paragraph 
(h)(4)(iii); 

k.  Adding  new  paragra'phs  (c)(2)(iv) 
'and  (h)(5); 

1.  In  paragraph  (d)(2)(iii)  by  removing 
the  words  "or  SO:-diluent"  in  the  third 
sentence,  by  revising  the  last  sentence, 
and  by  adding  two  new  sentences  at  the 
end  of  the  paragraph; 

m.  In  paragraph  (d)(2)(v)  by  adding 
the  words  "(or  720  hours  in  any  ozone 
season,  for  sources  that  report  emission 
data  only  during  the  ozone  season,  in 
accordance  with  §  75.74(c))"  after  the 
words  "one  calendar  year"  in  the  first 


sentence  and  by  adding  the  words  "(or 
ozone  season,  as  applicable)"  after  the 
words  "per  calendar  year"  in  the  second 
sentence; 

n.  In  the  third  sentence  of  (d)(2)(vii) 
by  revising  the  words  "analyzer  and 
specify"  to  read  "analyzer,  beginning 
with  the  letters  "LK"  (e.g.,  "LKl," 
"LK2,"  etc.)  and  shall  specify"; 

o.  Adding  a  sentence  to  the  end  of 
paragraph  (g)(l)(i); 

p.  In  paragraph  (g)(5)  by  adding  the 
words  "(or  recertified)"  after  both 
occurrences  of  the  words  "provisionally 
certified",  by  adding  the  words  "or  for 
disapproval  of  a  recertification  request" 
and  "or  denial  of  a  recertification 
request"  after,  respectively,  the  first  and 
second  occurrence  of  the  words  "loss  of 
certification"  in  the  second  sentence, 
and  by  removing  the  word  "either"  from 
the  second  sentence;  and 

q.  In  paragraph  (h)(2)  by  revising  the 
reference  to  "§  75.63(a)(l)(iii)"  to  read 
"§75.63{a)(l)(ii)". 

The  revisions  and  additions  read  as 
follows: 

§75.20    Initial  certification  and 
receftlfication  procedures. 

***** 

(b)*** 

(3)  *  *  * 

(i)  The  owner  or  operator  shall  use 
substitute  data,  according  to  the 
standard  missing  data  procedures  in 
§§75.33  through  75.37  (or  shall  report 
emission  data  using  a  reference  method 
or  another  monitoring  system  that  has 
been  certified  or  approved  for  use  under 
this  part),  in  the  period  extending  from 
the  hour  of  the  replacement, 
modification  or  change  made  to  a 
monitoring  system  that  triggers  the  need 
to  perform  recertification  testing,  until 
either:  the  hour  of  successful 
completion  of  all  of  the  required 
recertification  tests;  or  the  hour  in 
which  a  probationary  calibration  error 
test  (according  to  paragraph  (b){3)(ii)  of 
this  section)  is  performed  and  passed, 
following  all  necessary  repairs, 
adjustments  or  reprogramming  of  the 
monitoring  system.  The  first  houi  of 
quality-assured  data  for  the  recertified 
monitoring  system  shall  either  be  the 
hour  after  all  recertification  tests  have 
been  completed  or.  if  conditional  data 
validation  is  used,  the  first  quality- 
assured  hour  shall  be  determined  in 
accordance  with  paragraphs  (b)(3)(ii) 
through  (b)(3)(ix)  of  this  section. 
Notwithstanding  these  requirements,  if 
the  replacement,  modification,  or 
change  requiring  recertification  of  the 
CEMS  is  such  that  the  historical  data 
stream  is  no  longer  representative  (e.g., 
where  the  SO:  concentration  and  stack 
flow  rate  chanige  significantly  after 
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installation  of  a  wet  scrubber),  the 
owner  or  operator  shall  substitute  for 
missing  data  as  follows,  in  lieu  of  using 
the  standard  missing  data  procedures  in 
§§  75.33  through  75.37:  for  a  change  that 
results  in  a  significantly  higher 
concentration  or  flow  rate,  substitute 
maximum  potential  values  according  to 
the  procedures  in  paragraph  (a)(5)  of 
this  section;  or  for  a  change  that  results 
in  a  significantly  lower  concentration  or 
flow  rate,  substitute  data  using  the 
standard  missing  data  procedures.  The 
owner  or  operator  shall  then  use  the 
initial  missing  data  procedures  in 
§  75.31,  beginning  with  the  first  hour  of 
quality  assured  data  obtained  with  the 
recertified  monitoring  system,  unless 
otherwise  provided  by  §  75.34  for  imits 
with  add-on  emission  controls. 
•        *        •        *        • 

(5)  *  *  *  In  the  event  that  a 
recertification  application  is 
disapproved,  data  from  the  monitoring 
system  are  invalidated  and  the 
applicable  missing  data  procedures  in 
§§  75.31  or  75.33  shall  be  used  from  the 
date  and  hour  of  receipt  of  the 
disapproval  notice  back  to  the  hoiu  of 
the  adjustment  or  change  to  the  CEMS 
that  triggered  the  need  for  recertification 
testing  or,  if  the  conditional  data 
validation  procedures  in  paragraphs 
(b){3)(ii)  through  {b)(3)(bc)  of  this  section 
were  used,  back  to  the  hour  of  the 
probationary  calibration  error  test  that 
began  the  recertification  test  period. 
Data  from  the  monitoring  system  remain 
invalid  imtil  all  required  recertification 
tests  have  been  passed  or  imtil  a 
subsequent  probationary  calibration 
error  test  is  passed,  beginning  a  new 
recertification  test  period.  *  *  * 

(c)  Initial  certification  and 
recertification  procedures. 
***** 

(2)  *  *  *  - 

(ii)  Relative  accuracy  test  audits,  as 
follows: 

(A)  A  single-load  (or  single-level) 
RATA  at  the  normal  load  (or  level),  as 
defined  in  section  6.5.2.1(d)  of  appendix 
A  to  this  part,  for  a  flow  monitor 
installed  on  a  peaking  unit  or  bypass 
stack,  or  for  a  flow  monitor  exempted 
from  multiple-level  RATA  testing  under 
section  6.5.2(e)  of  appendix  A  to  this 
part; 

(B)  For  all  other  flow  monitors,  a 
RATA  at  each  of  the  three  load  levels  (or 
operating  levels)  corresponding  to  the 
three  flue  gas  velocities  described  in 
section  6.5.2(a)  of  appendix  A  to  this 
part; 

(iii)  A  bias  test  for  the  single-load  (or 
single-level)  flow  RATA  described  in 
paragraph  (c)(2)(ii)(A)  of  this  section; 
and 


(iv)  A  bias  test  (or  bias  tests)  for  the 
3-level  flow  RATA  described  in 
paragraph  (c)(2)(ii)(B)  of  this  section,  at 
the  following  load  or  operational 
level(s): 

(A)  At  each  load  level  designated  as 
normal  under  section  6.5.2.1(d)  of 
appendix  A  to  this  part,  for  units  that 
produce  electrical  or  thermal  output,  or 

(B)  At  the  operational  level  identified 
as  normal  in  section  6.5.2.1(d)  of 
appendix  A  to  this  part,  for  units  that  do 
not  produce  electrical  or  thermal 
output. 
***** 

(4)  For  each  CO2  pollutant 
concentration  monitor,  each  CO2 
monitoring  system  that  uses  an  O2 
monitor  to  determine  CO2 
concentration,  and  each  diluent  gas 
monitor  used  only  to  monitor  heat  input 
rate: 

(i)  A  7-day  calibration  error  test; 

(ii)  A  linearity  check; 

(iii)  A  relative  acciuacy  test  audit, 
where,  for  an  O2  monitor  used  to 
determine  CD2  concentration,  the  CO2 
reference  method  shall  be  used  for  the 
RATA;  and 


(d) 
(2) 


*  *  * 

*  *  * 


(iii)  *  *  *  However,  if  the  linearity  test 
is  performed  within  168  imit  or  stack 
operating  hoius  but  is  either  failed  or 
aborted  due  to  a  problem  with  the 
CEMS  or  like-kind  replacement 
analyzer,  then  all  of  the  conditionally 
valid  data  are  invalidated  back  to  the 
hour  of  the  probationary  calibration 
error  test,  and  data  from  the  non- 
redundant  backup  CEMS  or  from  the 
primary  monitoring  system  oT  which  the 
like-kind  replacement  analyzer  is  a  part 
remain  invalid  until  the  hour  of 
completion  of  a  successful  linearity  test. 
Notwithstanding  this  requirement,  the 
conditionally  valid  data  status  may  be 
re-established  after  a  failed  or  aborted 
linearity  check,  if  corrective  action  is 
taken  and  a  calibration  error  test  is 
subsequently  passed.  However,  in  no 
case  shall  the  use  of  conditional  data 
validation  extend  for  more  than  168  unit 
or  stack  operating  hours  beyond  the  date 
and  time  of  the  original  probationary 
calibration  error  test  when  the  analyzer 
was  brought  into  service. 
***** 

(g)*** 

(1)*** 

(i)  *  *  *  For  orifice,  nozzle,  and 
ventiui-type  flowmeters,  the  results  of 
primary  element  visual  inspections  and/ 
or  calibrations  of  the  transmitters  or 
transducers  shall  also  be  provided. 
***** 

(2)  Initial  certification,  recertification, 
and  QA  testing  notification.  The 


designated  representative  shall  provide 
initial  certification  testing  notification, 
recertification  testing  notification,  and 
routine  periodic  quality-assurance 
testing,  as  specified  in  §  75.61.  Initial 
certification  testing  notification, 
recertification  testing  notification,  or 
periodic  quality  assurance  testing 
notification  is  not  required  for  an 
excepted  monitoring  system  imder 
appendix  D  to  this  part. 
****.* 

(h)  *  *  * 

(1)  Monitoring  plan.  The  designated 
representative  shall  submit  a  monitoring 
plan  in  accordance  with  §§  75.53  and 
75.62. 

***** 

(3)  Approval  of  certification 
applications.  The  provisions  for  the 
certificatioii  application  formal  approval 
process  in  the  introductory  text  of 
paragraph  (a)(4)  and  in  paragraphs 
(a)(4)(i),  (ii),  £md  (iv)  of  this  section  shall 
apply,  except  that  "continuous  emission 
or  opacity  monitoring  system"  shall  be 
replaced  with  "low  mass  emissions 
excepted  methodology."  Provisional 
certification  status  for  the  low  mass 
emissions  methodology  begins  on  the 
date  of  submittal  (consistent  with  the 
definition  of  "submit"  in  §  72.2  of  this 
chapter)  of  a  complete  certification 
application,  and  the  methodology  is 
considered  to  be  certified  either  upon 
recefpt  of  a  written  approval  notice  from 
the  Administrator  or,  if  such  notice  is 
not  provided,  at  the  end  of  the 
Administrator's  120-day  review  period. 
However,  in  contrast  to  CEM  systems  or 
appendix  D  and  E  monitoring  systems, 

a  provisionally  certified  or  certified  low 
mass  emissions  excepted  methodology 
may  not  be  used  to  report  data  under  the 
Acid  Rain  Program  or  in  a  NOx  mass 
emissions  reduction  program  under 
subpart  H  of  this  part  prior  to  the 
applicable  commencement  date 
specified  in  §  75.19(a)(2)(i). 

(4)  Disapproval  of  low  mass  emissions 
unit  certification  applications.  If  the 
Administrator  determines  that  the 
certification  application  for  a  low  mass 
emissions  unit  does  not  demonstrate 
that  the  unit  meets  the  requirements  of 
§§  75.19(a)  and  (b),  the  Administrator 
shall  issue  a  written  notice  of 
disapproval  of  the  certification 
application  within  120  days  of  receipt. 
By  issuing  the  notice  of  disapproval,  the 
provisional  certification  is  invalidated 
by  the  Administrator,  and  any  emission 
data  reported  using  the  excepted 
methodology  during  the  Administrator's 
120-day  review  period  shall  be 
considered  invalid.  The  owner  or 
operator  shall  use  the  following 
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procedures  when  a  certification 
application  is  disapproved: 

(i)  The  owner  or  operator  shall 
substitute  the  following  values,  as 
applicable,  for  each  hour  of  unit 
operation  in  which  data  were  reported 
using  the  low  mass  emissions 
methodology  until  such  time,  date,  and 
hour  as  continuous  emission  monitoring 
systems  or  excepted  monitoring 
systems,  where  applicable,  are  installed 
and  provisionally  certified:  the 
maximum  potential  concentration  of 
SO2,  as  defined  in  section  2.1.1.1  of 
appendix  A  to  this  part;  the  maximum 
potential  fuel  flowrate,  as  defined  in 
section  2.4.2  of  appendix  D  to  this  part; 
the  maximum  potential  values  of  fuel 
sulfur  content,  GCV,  and  density  (if 
applicable)  in  Table  D-6  of  appendix  D 
to  this  part;  the  maximum  potential 
NOx  emission  rate,  as  defined  in  §  72.2 
of  this  chapter;  the  maximum  potential 
flow  rate,  as  defined  in  section  2.1.4.1 
of  appendix  A  to  this  part;  or  the 
maximiun  potential  CO2  concentration 
as  defined  in  section  2.1.3.1  of  appendix 
A  to  this  part.  For  a  unit  subject  to  a 
State  or  federal  NOx  mass  reduction 
program  where  the  owner  or  operator 
intends  to  monitor  NOx  mass  emissions 
with  a  NOx  pollutant  concentration 
monitor  and  a  flow  monitoring  system, 
substitute  for  NOx  concentration  using 
the  maximum  potential  concentration  of 
NOx,  as  defined  in  section  2.1.2.1  of 
appendix  A  to  this  part,  and  substitute 
for  volumetric  flow  using  the  maximum 
potential  flow  rate,  as  defined  in  section 
2.1.4.1  of  appendix  A  to  this  part;  and 

(ii)  The  designated  representative 
shall  submit  a  notification  of 
certification  test  dates  for  the  required 
monitoring  systems,  as  specified  in 
§  75.61(a)(l)(i),  and  shall  submit  a 
certification  application  according  to 
the  procedures  in  paragraph  (a)(2)  of 
this  section. 

(5)  Recertification.  Recertification  of 
an  approved  low  mass  emissions 
Bxcepted  methodology  is  not  required, 
pnce  the  Administrator  has  approved 
ihe  methodology  for  use,  the  owner  or 
pperator  is  subject  to  the  on-going 
qualification  and  disqualification 
procedures  in  §  75.19(b),  on  an  annual 
or  ozone  season  basis,  as  applicable. 

§75.21    [Amended]. 

16.  Section  75.21  is  amended  by: 

a.  In  paragraph  (a)(7)  by  adding  the 
words  "only  for  infrequent,  non-routine 
iperations  (e.g.,"  after  the  words 
'higher  sulfur  fuel(s)"  in  the  first 

sentence,  and  by  adding  a  closing 
parenthesis  after  the  words  "short-term 
testing"  in  the  first  sentence; 

b.  In  paragraph  (a)(8)  by  removing  the 
words  "On  and  after  April  1,  2000"  and 


by  capitalizing  the  initial  occurrence  of 
the  word  "the"; 

c.  In  paragraph  (a)(9)  by  revising  in 
the  first  sentence  the  words  "exempted 
under  paragraphs  (a)(6)  or  (a)(7)  of  this 
section  from  the  SO2  RATA 
requirements  of  this  part"  te  read 
"exempted  from  the  SO2  RATA 
requirements  of  this  pskrt  under 
paragraphs  (a)(6)  or  (a)(7)  of  this 
section";  and 

d.  In  paragraph  (e)(2)  by  revising  the 
word  "another"  to  read  "other". 

17.  Section  75.22  is  amended  by: 

a.  Removing  the  last  sentence  of 
paragraph  (a)  introductory  text; 

b.  In  the  last  sentence  of  paragraph 
(a)(4)  by  revising  the  word  "techniques" 
to  read  "wet  bulb-dry  bulb  technique"; 
and 

c.  Adding  a  sentence  to  the  end  of 
paragraph  (a)(5). 

The  revisions  read  as  follows: 

§  75.22    Reference  test  methods. 

(a)  *  *  * 

(5)  *  *  *  AltemaUvely,  Method  20 
may  be  used  as  the  reference  method  for 
relative  accuracy  test  audits  of  NOx 
CEMS  installed  on  combustion  turbines. 
***** 

18.  Section  75.24  is  amended  by: 

a.  Revising  paragraph  (a)(1);  and 

b.  In  paragraph  (c)(2)  by  removing  the 
words  "or  certified  portable  monitor 
or". 

The  revisions  read  as  follows: 

§  75.24    Out-of-control  periods  and 
adjustment  for  system  bias. 

(a)  *  *  * 

(1)  For  daily  calibration  error  tests,  an 
out-of-control  period  occurs  when  the 
calibration  error  of  a  pollutant 
concentration  monitor  exceeds  the 
applicable  specification  in  section  2.1.4 
of  appendix  B  to  this  part. 
*        *      ,  *        *        * 

19.  Section  75.30  is  amended  by: 

a.  In  paragraph  (a)(6)  by  revising  the 
period  at  the  end  of  the  paragraph  to 
read  ";  or"; 

b.  Adding  new  paragraphs  (a)(7)  and 
(a)(8); 

c.  In  the  first  sentence  of  paragraph  (b) 
by  adding  the  words  "percent 
moistiue,"  after  the  words  "flow  rate,"; 
and 

d.  In  paragraphs  (d)(1)  and  (d)(2)  by 
removing  the  words  "§  75.54(b)(5)  or" 
and  the  words  "as  applicable,". 

The  revisions  and  additions  read  as 
follows: 

§75.30    General  provisions. 

(a)  *  *  * 

(7)  A  valid,  quality-assured  hour  of 
moisture  data  (in  percent  H:0)  has  not 
been  measured  or  recorded  for  an 


affected  unit,  either  by  a  certified 
moisture  monitoring  system  or  an 
approved  alternative  monitoring  method 
under  subpart  E  of  this  part.  This 
requirement  does  not  apply  when  a 
default  percent  moisture  value,  as 
provided  in  §§  75.11(b)  or  75.12(b),  is 
used  to  account  for  the  hourly  moisture 
'  content  of  the  stack  gas;  or 

(8)  A  valid,  quality-assured  hour  of 
heat  input  rate  data  (in  mmBtu/hr)  has 
not  been  measured  and  recorded  for  a 
unit  from  a  certified  flow  monitor  and 
a  certified  diluent  (CO2  or  O2)  monitor 
or  by  an  approved  alternative 
monitoring  system  under  subpart  E  of 
this  part. 
***** 

20.  Section  75.31  is  amended  by: 

a.  Revising  the  first  sentence  of 
paragraph  (a); 

b.  Revising  paragraph  (c)  heading 
introductory  text,  and  paragraph  (c)(1); 

c.  Adding  a  new  sentence  to  the 
beginning  of  paragraph  (c)(2); 

d.  In  paragraph  (c)(3)  by  adding  the 
words  "(or  for  non-load-based  units 
using  operational  bins,  when  no  prior 
quality-assured  data  exist  in  the 
corresponding  operational  bin)"  after 
the  words  "higher  load  range'";  and 

e.  Adding  a  new  paragraph  (d). 
The  revisions  and  additions  read  as 

follows: 

§75.31    Initiai  missing  data  procedures. 

(a)  During  the  first  720  quality- 
assured  monitor  operating  hours 
following  initial  certification  of  the 
required  SO2.  CO2,  O2  or  moisture 
monitoring  system(s)  at  a  particular  unit 
or  stack  location  (i.e..  the  date  and  time 
at  which  quality  assured  data  begins  to 
be  recorded  by  CEMS(s)  installed  at  that 
location),  and  during  the  first  2,160 
quality-assured  monitor  operating  hours 
following  initial  certification  of  the 
required  NOx-diluent.  NOx 
concentration,  or  flow  monitoring 
system(s)  at  the  unit  or  stack  location, 
the  owner  or  operator  shall  provide 
substitute  data  required  under  this 
subpart  according  to  the  procedures  in 
paragraphs  (b)  and  (c)  of  this  section. 


(c)  Volumetric  flow  and  NOx  emission 
rate  or  NOx  concentration  data  (load 
ranges  or  operational  bins  used).  The 
procedures  in  this  paragraph  apply  to 
affected  units  for  which  load-based 
ranges  or  non-load-based  operational 
bins,  as  defined,  respectively,  in 
sections  2  and  3  of  appendix  C  to  this 
part  are  used  to  provide  substitute  NOx 
and  flow  rate  data.  For  each  hour  of 
missing  volumetric  flow  rate  data,  NOx 
emission  rate  data,  or  NOx 
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concentration  data  used  to  determine 
NOx  mass  emissions: 

(1)  Whenever  prior  quality-assured 
data  exist  in  the  load  range  (or 
operational  bin)  corresponding  to  the 
operating  load  (or  operating  conditions) 
at  the  time  of  the  missing  data  period, 
the  owner  or  operator  shall  substitute, 
by  means  of  the  automated  data 
acquisition  and  handling  system,  for 
each  hour  of  missing  data,  the 
arithmetic  average  of  all  of  the  prior 
quality-assiued  hourly  flow  rates,  NOx 
emission  rates,  or  NOx  concentrations 
in  the  corresponding  load  range  (or 
operational  bin)  as  determined  using  the 
procedure  in  appendix  C  to  this  part. 
When  non-load-based  operational  bins 
are  used,  if  essential  operating  or 
parametric  data  are  unavailable  for  any 
hour  in  the  missing  data  period,  such 
that  the  operational  bin  cannot  be 
determined,  the  owner  or  operator  shall, 
for  that  hour,  substitute  (as  applicable) 
the  maximum  potential  flow  rate  as 
specified  in  section  2.1.4.1  of  appendix 
A  to  this  part  or  the  maximum  potential 
NOx  emission  rate  or  the  maximum 
potential  NOx  concentration  as 
specified  in  section  2.1.2.1  of  appendix 
A  to  this  part. 

(2)  This  paragraph  (c)(2)  does  not 
apply  to  non-load-based  imits  using 
operational  bins.  *  *  * 
***** 

(d)  Non-load-based  volumetric  flow 
and  NOx  emission  rate  or  NOx 
concentration  data  (operational  bins  not 
used).  The  procedures  in  this  paragraph, 
(d),  apply  only  to  affected  units  that  do 
not  produce  electrical  output  (in 
megawatts)  or  thermal  output  (in  klb/hr 
of  steam)  and  for  which  operational  bins 
are  not  used.  For  each  hoiu  of  missing 
volumetric  flow  rate  data,  NOx  emission 
rate  data,  or  NOx  concentration  data 
used  to  determine  NOx  mass  emissions: 

(1)  Whenever  prior  quality-assured 
data  exist  at  the  time  of  the  missing  data 
period,  the  owner  or  operator  shall 
substitute,  by  means  of  the  automated 
data  acquisition  and  handling  system, 
for  each  hour  of  missing  data,  the 
arithmetic  average  of  all  of  the  prior 
quality-assured  hourly  average  flow 
rates  or  NOx  emission  rates  or  NOx 
concentrations. 

(2)  Whenever  no  prior  quality-assured 
flow  rate,  NOx  emission  rate,  or  NOx 
concentration  data  exist,  the  owner  or 
operator  shall,  as  applicable,  substitute 
for  each  hour  of  missing  data,  the 
maximum  potential  flow  rate  as 
specified  in  section  2.1.4.1  of  appendix 
A  to  this  part  or  the  maximum  potential 
NOx  emission  rate  or  the  maximum 
potential  NOx  concentration  as 
specified  in  section  2.1.2.1  of  appendix 
A  to  this  part. 


21.  Section  75.32  is  amended  by: 

a.  Revising  paragraph  (a)  introductory 
text  and  paragraph  (a)(2)  (except  for 
Eouation  9); 

D.  In  paragraph  (a)(1)  by  adding  the 
words  "or  stack"  after  the  word  "unit" 
and  revising  the  word  "equation"  to 
read  "Equation";  and 

c.  In  paragraph  (a)(3)  by  revising  the 
first  three  sentences. 

The  revisions  and  additions  read  as 
follows: 

§  75.32    Determination  of  monitor  data 
availability  for  standard  missing  data 
procedures. 

(a)  Following  initial  certification  of 
the  required  SO;,  CO2,  O;  or  moisture 
monitoring  system(s)  at  a  particular  unit 
or  stack  location  (i.e.,  the  date  and  time 
at  which  quality  assured  data  begins  to 
be  recorded  by  C:EMS(s)  at  that 
location),  the  owner  or  operator  shall 
begin  calculating  the  percent  monitor 
data  availability  as  described  in 
paragraph  (a)(1)  of  this  section,  and 
shall,  upon  completion  of  the  first  720 
quality-assured  monitor  operating 
hoiu's,  record,  by  means  of  the 
automated  data  acquisition  and 
handling  system,  the  percent  monitor 
data  availability  for  each  monitored 
parameter.  Similarly,  following  initial 
certification  of  the  required  NOx- 
diluent,  NOx  concentration,  or  flow 
monitoring  system(s)  at  a  unit  or  stack 
location,  the  owner  or  operator  shall 
begin  calculating  the  percent  monitor 
data  availability  as  described  in 
paragraph  (a)(1)  of  this  section,  and 
shall,  upon  completion  of  the  first  2,160 
quality-assiu'ed  monitor  operating 
hours,  record,  by  means  of  the 
automated  data  acquisition  and 
handling  system,  the  percent  monitor 
data  availability  for  each  monitored 
parameter.  Notwithstanding  these 
requirements,  if  three  years  (26,280 
clock  hours)  have  elapsed  since  the  date 
and  hour  of  initial  certification  and 
fewer  than  720  (or  2,160,  as  applicable) 
quality-assured  monitor  operating  hours 
have  been  recorded,  the  owner  or 
operator  shall  begin  recording  the 
percent  monitor  data  availability.  The 
percent  monitor  data  availability  shall 
be  calculated  for  each  monitored 
parameter  at  each  unit  or  stack  location, 
as  follows: 
***** 

(2)  Upon  completion  of  8,760  unit  (or 
stack)  operating  hours  following  initial 
certification  and  thereafter,  the  owner  or 
operator  shall,  for  the  purpose  of 
applying  the  standard  missing  data 
procedures  of  §  75.33,  use  Equation  9  to 
calculate  hourly,  percent  monitor  data 
availability.  Notwithstanding  this 
requirement,  if  three  years  (26,280  clock 


hours)  have  elapsed  since  initial 
certification  and  fewer  than  8,760  unit 
or  stack  operating  hours  have  been 
accumulated,  the  owner  or  operator 
shall  begin  using  a  modified  version  of 
Equation  9,  as  described  in  paragraph 
(a)(3)  of  this  section. 
*        *        *        *        *    ■ 

(3)  When  calculating  percent  monitor 
data  availability  using  Equation  8  or  9, 
the  owner  or  operator  shall  include  all 
unit  operating  hours,  and  all  monitor 
operating  hours  for  which  quality- 
assured  data  were  recorded  by  a 
certified  primary  monitor;  a  certified 
redundant  or  non-redundant  backup 
monitor  or  a  reference  method  for  that 
xmit;  or  by  an  approved  alternative 
monitoring  system  under  subpart  E  of 
this  part.  No  hours  from  more  than  three 
years  (26,280  clock  hours)  earlier  shall 
be  used  in  Equation  9.  For  a  unit  that 
has  accumulated  fewer  than  8,760  unit 
operating  hours  in  the  previous  three 
years  (26,280  clock  hours),  replace  the 
words  "during  previous  8,760  unit 
operating  hours"  in  the  niunerator  of 
Equation  9  with  "in  the  previous  three 
years"  and  replace  "8,760"  in  the 
denominator  of  Equation  9  with  "total 
unit  operating  hours  in  the  previous 
three  years."  *  *  * 
***** 

22.  Section  75.33  is  amended  by: 

a.  Revising  paragraph  (a),  removing 
Tables  1  and  2  after  paragraph  (a),  and 
revising  paragraph  (c)  introductory  text; 

b.  Aading  paragraphs  (b)(5),  (b)(6), 
{b)(7).  (c)(7),  (c)(8),  (c)(9),  (d),  and  (e), 
including  new  Tables  3  and  4; 

c.  In  paragraph  (c)(1)  introductory  text 
and  paragraph  (c)(2)  introductory  text 
by  removing  the  words  "or  continuous 
emission  monitoring  system"; 

d.  In  paragraphs  (c)(l)(i),  (c)(l)(ii)(A), 
(c)(2)(i),  (c)(2)(ii)(A),  and  (c)(3)  by 
adding  the  words  "or  operational  bin" 
after  each  occurrence  of  the  words  "unit 
load  range"; 

e.  In  paragraph  (c)(3)  by  removing  the 
words  "section  2  of '; 

f.  In  paragraph  (c)(4)  by  adding  a 
sentence  to  the  end  of  the  paragraph; 

g.  In  paragraph  (c)(5)  by  adding  a  new 
first  sentence;  and 

h.  In  paragraph  (c)(6)  by  revising  the 
words  "for  either  the  corresponding 
load  range  or  a  higher  load  range"  to 
read  "at  either  the  corresponding  load 
range  (or  a  higher  load  range)  or  at  the 
corresponding  operational  bin". 

The  revisions  and  additions  read  as 
follows: 

§75.33    Standard  missing  data  procedures 
for  SO2.  NOx  and  flow  rate. 

(a)  Following  initial  certification  of 
the  required  SO2.  NOx.  and  flow  rate 
monitoring  system(s)  at  a  particular  unit 
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or  stack  location  (i.e.,  the  date  and  time 
at  which  quality  assured  data  begins  to 
be  recorded  by  CEMS(s)  at  that  location) 
and  upon  completion  of  the  first  720 
quality-assured  monitor  operating  hours 
(for  SO2)  or  the  first  2,160  quality 
assured  monitor  operating  hours  (for 
flow,  NOx  emission  rate,  or  NOx 
concentration),  the  owner  or  operator 
shall  provide  substitute  data  required 
under  this  subpart  according  to  the 
procedures  in  paragraphs  (b)  and  (c)  of 
this  section  and  depicted  in  Table  1 
(SO2)  and  Table  2  of  this  section  (NOx. 
flow).  The  owner  or  operator  may  either 
implement  the  provisions  of  paragraphs 
(b)  and  (c)  of  this  section  on  a  non-fuel- 
specific  basis,  or  may,  as  described  in 
paragraphs  (b)(5),  (b)(6),  (c)(7)  and  (c)(8) 
of  this  section,  provide  fuel-specific 
substitute  data  values.  Notwithstanding 
these  requirements,  if  three  years 
(26,280  clock  hours)  have  elapsed  since 
the  date  and  hour  of  initial  certification, 
and  fewer  than  720  (or  2,160,  as 
applicable)  quality  assured  monitor 
operating  hours  have  been  recorded,  the 
owner  or  operator  shall  begin  using  the 
missing  data  procediu^s  of  this  section. 
The  owner  or  operator  of  a  unit  shall 
substitute  for  missing  data  using 
quality-assured  monitor  operating  hours 
of  data  from  no  earlier  than  three  years 
(26,280  clock  hours)  prior  to  the  date 
and  time  of  the  missing  data  period, 
(b)*  *  * 

(5)  For  units  that  combust  more  than 
one  type  of  fuel,  the  owner  or  operator 
may  opt  to  implement  the  missing  data 
routines  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section  on  a  fuel-specific 
3asis.  If  this  option  is  selected,  the 
owner  or  operator  shall  document  this 
in  the  monitoring  plan  required  under 
§75.53. 

(6)  Use  the  following  guidelines  to 
mplement  paragraphs  (b)(1)  through 
b)(4)  of  this  section  on  a  fuel-specific 
lasis: 

(i)  Separate  the  historical,  quality- 
assured  SO2  concentration  data 
according  to  the  type  of  fuel  combusted; 

(ii)  For  units  that  co-fire  different 

ypes  of  fuel,  either  group  the  co^fired 

lours  with  the  historical  data  for  the 

uel  with  the  highest  SO2  emission  rate 

(e.g.,  if  diesel  oil  and  pipeline  natural 

gas  are  co-fired,  count  co-fired  hours  as 

oil-burning  hours),  or  separate  the  co- 

Rred  hours  from  the  single-fuel  hours; 

(iii)  For  the  purposes  of  providing 
substitute  data  under  paragraph  (b)(4)  of 
this  section,  determine  a  separate,  hiel- 
specific  maximum  potential  SO2 
concentration  (MFC)  value  for  each  type 
of  fuel  combusted  in  the  unit,  in  a 
maimer  consistent  with  section  2.1.1.1 
of  appendix  A  to  this  part.  For  fuel  that 
qualifies  as  pipeline  natural  gas  or 


natural  gas  (as  defined  in  §  72.2  of  this 
chapter),  the  owner  or  operator  shall-,  fer 
the  purposes  of  determining  the  MFC, 
either  determine  the  maximum  total 
sulfur  content  and  minimum  gross 
calorific  value  (GCV)  of  the  gas  by  fuel 
sampling  and  analysis  or  shall  use  a 
default  total  sulfur  content  of  0.05 
percent  by  weight  (dry  basis)  and  a 
default  GCV  value  of  950  Btu/scf.  For 
co-firing,  the  MFC  value  shall  be  based 
on  the  fuel  with  the  highest  SO2 
emission  rate.  The  exact  methodology 
used  to  determine  each  fuel-specific 
MFC  value  shall  be  documented  in  the 
monitoring  plan  for  the  unit  or  stack; 
and 

(iv)  For  missing  data  periods  that 
require  720-hour  (or,  if  applicable,  3- 
year)  lookbacks,  use  historical  data  for 
the  type  of  fuel  combusted  during  each 
houi  of  the  missing  data  period  to 
determine  the  appropriate  substitute 
data  value  for  that  hour.  For  co-fired 
missing  data  hours,  if  the  historical  data 
are  separated  into  single-fuel  and  co- 
fired  hours,  use  co-fired  data  to  provide 
the  substitute  data  values.  Otherwise, 
use  data  for  the  fuel  with  the  highest 
SO2  emission  rate  to  provide  substitute 
data  values  for  co-fired  missing  data 
hours. 

(7)  Table  1  sununarizes  the  provisions 
of  paragraphs  (b)(1)  through  (b)(6)  of 
this  section. 

(c)  Volumetric  flow  rate,  NOx 
emission  rate  and  NOx  concentration 
data.  Use  the  procedures  in  this 
paragraph  to  provide  substitute  NOx 
and  flow  rate  data  for  all  affected  units 
for  which  load-based-ranges  have  been 
defined  in  accordance  with  section  2  of 
appendix  C  to  this  part.  For  units  that 
do  not  produce  electrical  or  thermal 
output  (i.e.,  non-load-based  units),  use 
the  procedures  in  this  paragraph  only  to 
provide  substitute  data  for  volumetric 
flow  rate,  and  only  if  operational  bins 
have  been  defined  for  the  unit,  as 
described  in  section  3  of  appendix  C  to 
this  part.  Otherwise,  use  the  applicable 
missing  data  procedures  in  paragraph 
(d)  or  (e)  of  this  section  for  non-load- 
based  units.  For  each  hour  of  missing 
volumetric  flow  rate  data,  NOx  emission 
rate  data,  or  NOx  concentration  data 
used  to  determine  NOx  mass  emissions: 
***** 

(4)  *  *  *  In  addition,  when  non-load- 
based  operational  bins  are  used,  the 
owner  or  operator  shall  substitute  the 
maximum  potential  flow  rate  for  any 
hour  in  the  missing  data  period  in 
which  essential  operating  or  parametric 
data  are  unavailable  and  the  operational 
bin  caimot  be  determined. 


(5)  This  paragraph,  (c)(5),  does  not 
apply  to  non-load-based,  affected  units 
using  operational  bins.  *  *  * 

***** 

(7)  This  paragraph  (c)(7)  does  not 
apply  to  affected  units  using  non-load- 
based  operational  bins.  For  units  that 
combust  more  than  one  type  of  fuel,  the 
owner  or  operator  may  opt  to  implement 
the  missing  data  routines  in  paragraphs 
(c)(1)  through  (c)(6)  of  this  section  on  a 
fuel-specific  basis.  If  this  option  is 
selected,  the  owner  or  operator  shall 
document  this  in  the  monitoring  plan 
reauired  under 

(8)  This  paragraph,  (c)(8),  does  not 
apply  to  affected  units  using  non-load- 
based  operational  bins.  Use  the 
following  guidelines  to  implement 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section  on  a  fuel-specific  basis: 

(i)  Separate  the  historical,  quality- 
assured  NOx  emission  rate,  NOx 
concentration,  or  flow  rate  data 
according  to  the  type  of  fuel  combusted: 

(ii)  For  imits  that  co-fire  different 
types  of  fuel,  either  group  the  co-fired 
hoiu-s  with  the  historical  data  for  the 
fuel  with  the  highest  NOx  emission  rate. 
NOx  concentration  or  flow  rate,  or 
separate  the  co-fired  hours  from  the 
single-fuel  hours; 

(lii)  For  the  purposes  of  providing 
substitute  data  under  paragraph  (c)(4)  of 
this  section,  a  separate,  fuel-specific 
maximum  potential  concentration 
(MFC),  maximimi  potential  NOx 
emission  rate  (MER),  or  maximum 
potential  flow  rate  (MPF)  value  (as 
applicable)  shall  be  determined  for  each 
type  of  fuel  combusted  in  the  unit,  in  a 
manner  consistent  with  §  72.2  of  this 
chapter  and  with  section  2.1.2.1  or 
2.1.4.1  of  appendix  A  to  this  part.  For 
co-firing,  the  MFC,  MER  or  MPF  value 
shall  be  based  on  the  fuel  with  the 
highest  emission  rate  or  flow  rate  (as 
applicable).  The  exact  methodology 
used  to  determine  each  fuel-specific 
MFC,  MER  or  MPF  value  shall  be 
documented  in  the  monitoring  plan  for 
the  unit  or  stack. 

(iv)  For  missing  data  periods  that 
require  2.160-hour  (or,  if  applicable,  3- 
year)  lookbacks,  use  historical  data  for 
the  type  of  fuel  combusted  during  each 
hour  of  the  missing  data  period  to 
determine  the  appropriate  substitute 
data  value  for  that  hour.  For  co-fired 
missing  data  hours,  if  the  historical  data 
are  separated  into  single-fuel  and  co- 
fired  hours,  use  co-fired  data  to  provide 
the  substitute  data  values.  Otherwise, 
use  data  for  the  fuel  with  the  highest 
NOx  emission  rate,  NOx  concentration 
or  flow  rate  (as  applicable)  to  provide 
substitute  data  values  for  co-fijred 
missing  data  hours.  Tables  1  and  2 
follow. 
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Table  l.— Missing  Data  Prcxjedure  for  SO2  CEMS,  CO2  CEMS,  Moisture  CEMS  and  Diluent  (CO2  or  O2) 

Monitors  for  Heat  Input  Determination 


Trigger  conditions 


Monitor  data  availability 
(percent) 


95  or  more 


90  or  more,  but  below  95 


80  or  more,  but  below  90 


Below  80 


Duration  (N) 

of  CEMS 

outage 

(hours)  2 


N^24 
N>24 


N^8 
N>8 


N>0 


N>0 


Calculation  routines 


Method 


Average 

For  SO:,  CO2,  and  H2O**,  the  greater  of:. 

Average 

90th  percentile  

For  O2  and  HjO" ,  the  lesser  of:. 

Average 

10th  percentile  '. 

Average  , 

For  SO2,  CO2,  and  H2O**.  the  greater  of:. 

Average 

95th  percentile  

For  O2  and  H20»,  ttie  lesser  of:. 

Average 

5th  percentile 

For  SO2,  CO2.  and  HjO**,. 

Maximum  value  ^  

For  O2  and  H20«:. 

Minimum  value  ^ ; 

Maximum  potential  concentration  or  %  (for  SO2,  CO2, 

and  H2O**)  or 
Minimum  potential  concentration  or  %  (for  O2  and 

H2OX). 


Lookback 
period 


HB/HA. 

HB/HA. 
720  hours*. 

HB/HA. 
720  hours  *. 
HB/HA. 

HB/HA. 
720  hours*. 

HB/HA. 
720  hours*. 

720  hours*. 

720  hours*. 


None. 


HB/HA  =  hour  before  and  hour  after  the  CEMS  outage. 

•Quality-assured,  monitor  operating  hours,  during  unit  operation.  May  be  either  fuel-speclfk:  or  non-fuel-specific.  For  units  that  report  data  only 
for  the  ozone  season,  include  only  quality  assured  monitor  operating  hours  within  the  ozone  season  in  the  lookback  period.  Use  data  from  no 
eariier  than  3  years  prior  to  the  missing  data  period. 

'  Where  a  unit  with  add-on  SO2  emission  controls  can  demonstrate  that  the  controls  are  operating  property,  as  provided  in  §75.34,  the  unit 
may,  upon  approval,  use  the  maximum  controlled  emission  rate  from  ttie  previous  720  operating  hours.- 

2  During  unit  operating  hours. 

» Use  this  algorithm  for  moisture  except  when  Equatkjn  19-3,  19-4  or  19-8  in  Method  19  in  appendix  A  to  part  60  of  this  chapter  is  used  for 
NOx  emission  rate. 

"Use  this  algorithm  for  moisture  only  when  Equation  19-3,  19-4  or  19-8  in  Method  19  in  appendix  A  to  part  60  of  this  chapter  is  used  for- 
NOx  emission  rate. 

TABLE  2.— LOAD-BASED  MISSING  DATA  PROCEDURE  FOR  NOx'DlLUENT  CEMS.  NOx  CONCENTRATION  CEMS  AND  FLOW 

Rate  CEMS 


Trigger  conditions 


Monitor  data  availability 
(percent) 


95  or  more 


90  or  more,  but  below  95 


80  or  more,  but  below  90 
BekJwSO 


Duratkxi  (N) 

of  CEMS 

outage 

(hours)  2 


N2  24 
N>24 


N$8 
N>8 


N>0 
N>0 


Cak:ulation  routines 


Method 


Average 

The  greater  of:. 

Average 

90th  percentile 

Average 

The  greater  of. 

Average 

95th  percentile 

Maximum  value  ^  

Maximum  NOx  emission  rate;  or  maximum  po- 
tential NOx  NOx  concentratksn;  or  maximum 
potential  fk)w  rate. 


Lookback 
period 


2160  hours* 

HB/HA  

2160.  hours* 
2160  hours* 

HB/HA  

2160  hours* 
2160  hours* 
None  ...„ 


Load 
ranges 


Yes. 

No. 

Yes. 

Yes. 

No 
Yes. 
Yes. 
No. 


HB/HA  =  hour  before  and  hour  after  the  CEMS  outage. 

*•  Quality-assured, 'monitor  operating  hours,  using  data  at  the  correspornling  k)ad  range  ("toad  bin")  for  each  hour  of  the  missing  data  period. 
May  be  either  fuel-specific  or  non-fuel-specifrc.  For  units  that  report  data  only  for  the  ozone  season,  include  only  quality  assured  monitor  oper- 
ating hours  within  the  ozone  season  in  the  lookback  period.  Use  data  from  no  eariier  than  three  years  prior  to  the  missing  data  period. 

'Where  a  unit  with  add-on  NOx  emisston  controls  can  demonstrate  that  the  controls  are  operating  property,  as  provided  in  §75.34,  the  unit 
may,  upon  approval,  use  the  maximum  controlled  emission  rate  from  the  previous  720  operating  hours.  Alternatively,  units  with  add-on  controls 
that  report  NOx  mass  emissions  on  a  year-round  basis  under  subpart  H  of  this  part  may  use  separate  ozone  season  eind  non-ozone  season 
databases  to  provide  substitute  data  values,  as  described  in  §  75.34(a)(2). 

2  Durir>g  unit  operating  hours. 
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(9)  The  load-based  provisions  of 
paragraphs  (c)(1)  through  (c)(8)  of  this 
section  are  suimmarized  in  Table  2  of 
this  section.  The  non-load-based 
provisions  for  volumetric  flow  rate, 
found  in  paragraphs  {c)(l)  through 
.(c)(4),  and  (c)(6)  of  this  section,  are 
presented  in  Table  4  of  this  section. 

(d)  Non-load-based  NO  x  emission 
rate  and  NOx  concentration  data.  Use 
the  procedures  in  this  paragraph  to 
provide  substitute  NOx  data  for  affected 
units  that  do  not  produce  electrical 
output  (in  megawatts)  or  thermal  output 
(in  klb/hr  of  steam).  For  each  hoiu  of 
missing  NOx  emission  rate  data,  or  NOx 
concentration  data  used  to  determine 
NOx  mass  emissions: 

(1)  Whenever  the  monitor  data 
availability  is  equal  to  or  greater  than 
95.0  percent,  the  owner  or  operator  shall 
calciilate  substitute  data  by  means  of  the 
automated  data  acquisition  and 
handling  system  for  each  hour  of  each 
missing  data  period  according  to  the 
following  procedures: 

(i)  For  a  missing  data  period  less  than 
or  equal  to  24  hours,  substitute,  as 
applicable,  for  each  missing  hour,  the  . 
arithmetic  average  of  the  NOx  emission 
rates  or  NOx  concentrations  recorded  by 
a  monitoring  system  in  a  2,160  hour 
lookback  period.  The  lookback  period 
may  be  comprised  of  either: 

(A)  The  previous  2,160  quality 
assured  monitor  operating  hours,  or 

(B)  The  previous  2,160  quality- 
assured  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operational  bins,  as  defined  in  section  3 
of  appendix  C  to  this  part,  are  used. 

(ii)  For  a  missing  data  period  greater 
than  24  hours,  substitute,  for  each 
missing  hoiu,  the  90th  percentile  NOx 
emission  rate  or  the  90th  percentile  NOx 
concentration  recorded  by  a  monitoring 
system  during  the  previous  2,160 
quality  assured  monitor  operating  hours 
(or  during  the  previous  2,160  quality- 
assured  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operatioucil  bins  are  used). 

(2)  Whenever  the  monitor  data 
availability  is  at  least  90.0  percent  but 
less  than  95.0  percent,  the  OAvner  or 


operator  shall  calculate  substitute  data 
by  means  of  the  automated  data 
acquisition  and  handling  system  for 
each  hour  of  each  missing  data  period 
according  to  the  following  procedures: 

(i)  For  a  missing  data  period  of  less 
than  or  equal  to  eight  hours,  substitute, 
as  applicable,  the  arithmetic  average  of 
the  hourly  NOx  emission  rates  or  NOx 
concentrations  recorded  by  a  monitoring 
system  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
(or  during  the  previous  2,160  qu^ity- 
assiu-ed  monitor  operating  hoius  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used). 

(ii)  For  a  missing  data  period  greater 
than  eight  hours,  substitute,  for  each 
missing  hour,  the  95th  percentile  hourly 
flow  rate  or  the  95th  percentile  NOx 
emission  rate  or  the  95th  percentile  NOx 
concentration  recorded  by  a  monitoring 
system  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
(or  diu'ing  the  previous  2,160  quality- 
assuired  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used). 

(3)  Whenever  the  monitor  data 
availability  is  at  least  80.0  percent  but 
less  than  90.0  percent,  the  owner  or 
operator  shall,  by  means  of  the 
automated  data  acquisition  and 
handling  system,  substitute,  as 
applicable,  for  each  hour  of  each 
missing  data  period,  the  maximum 
hourly  NOx  emission  rate  or  the 
maximum  hourly  NOx  concentration 
recorded  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
(or  diu-ing  the  previous  2,160  quality- 
assured  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used). 

(4)  Whenever  the  monitor  data 
availability  is  less  than  80.0  percent,  the 
owner  or  operator  shall  substitute,  as 
applicable,  for  each  hour  of  each 
missing  data  period,  the  maximum  NOx 
emission  rate,  as  defined  in  §  72.2  of 
this  chapter,  or  the  maximum  potential 
NOx  concentration,  as  defined  in 
section  2.1.2.1  of  appendix  A  to  this 
part.  In  addition,  when  operational  bins 
are  used,  the  owner  or  operator  shall 


substitute  (as  applicable)  the  maximum 
potential  NOx  emission  rate  or  the 
maximum  potential  NOx  concentration 
for  any  hour  in  the  missing  data  period 
in  which  essential  operating  or 
parametric  data  are  unavailable  and  the 
operational  bin  cannot  be  determined. 

(5)  If  operational  bins  are  used  and  no 
prior  quality-assured  NOx  concentration 
data  or  NOx  emission  rate  data  exist  for 
the  corresponding  operational  bin,  the 
owner  or  operator  shall  substitute,  as 
applicable,  either  the  maximum 
potential  NOx  emission  rate,  as  defined 
in  §  72.2  of  this  chapter,  or  the 
maximum  potential  NOx  concentration, 
as  defined  in  section  2.1.2.1  of  appendix 
A  to  this  part. 

(6)  Table  3  of  this  section  summarizes 
the  provisions  of  paragraphs  (d)(1) 
through  (d)(5)  of  this  section. 

(e)  Non-load-based  volumetric  flow 
rate  data.  (1)  If  operational  bins,  as 
defined  in  section  3  of  appendix  C  to 
this  part,  are  used  for  a  unit  that  does 
not  produce  electrical  or  thermal 
output,  use  the  missing  data  procediu^s 
in  paragraph  (c)  of  this  section  to 
provide  substitute  volumetric  flow  rate 
data  for  the  imit. 

(2)  If  operational  bins  are  not  used, 
modify  the  procedures  in  paragraph  (c) 
of  this  section  as  follows: 

(i)  In  paragraphs  (c)(1)  through  (c)(3). 
the  words  "previous  2,160  quality- 
assured  monitor  operating  hours"  shall 
apply  rather  than  "previous  2,160 
quality-assured  monitor  operating  hours 
at  the  corresponding  unit  load  range  or 
operational  bin,  as  determined  using  the 
procediue  in  appendix  C  to  this  part;" 

(ii)  The  last  sentence  in  paragraph 
(c)(4)  does  not  apply; 

(iii)  Paragraphs  (c)(5),  (c)(7),  and  (c)(8) 
are  not  applicable;  and 

(iv)  In  paragraph  (c)(6),  the  words, 
"for  either  the  corresponding  load  range 
(or  a  higher  load  range)  or  at  the 
corresponding  operational  bin"  do  not 
apply. 

(3)  Table  4  of  this  section  summarizes 
the  provisions  of  paragraphs  (e)(1)  and 
(e)(2)  of  this  section.  Tables  3  and  4 
follow: 


Table  3.— Non-load-based  Missing  Data  Procedure  for  NOx-Dm.uent  CEMS  and  NOx  Concentration  CEMS 


Trigger  conditions 


Monitor  data  availability 
(percent) 


B  5  or  more  

90  or  more,  but  below  95 


Duration 

(N)of 

CEMS 

outage 

(hours)' 


N^24 
N>24 
N<6 
N>8 


Calculation  routines 


Method 


Average  

90th  percentile 

Average  

95th  percentile 


Lookback 
period 


2160  hours* 
2160  hours' 
2160  hours* 
2160  hours* 


40438  Federal  Register/ Vol.  67,  No.  113 /Wednesday,  June  12,  2002 /Rules  and  Regulations 

Table  3.— Non-load-based  Missing  Data  Procedure  for  NOx-Diluent  CEMS  and  NOx  Concentration  CEMS— 

Continued 


Trigger  conditions 

Calculation  routines 

Monitor  data  availability 
(percent) 

Duration 

CEMS 
outage 
(hours)' 

Method 

Lookback 
period 

fln  nr  morfi  but  bfilow  90 

N>0 
N>0 

Maximum  value  

2160  hours* 

Below  80,  or  operational  bin  indeter- 
minable. 

Maximum  NOx  emission  rate  or  maximum  potential  NOx  concentration  

None 

*lf  operational  bins  are  used,  the  lookback  period  is  2,160  quality-assured,  monitor  operating  hours,  and  data  at  the  corresponding  operatk>nal 
bin  are  used  to  provide  substitute  data  values.  If  operational  bins  are  not  used,  the  lookback  period  is  the  previous  2,160  quality-assured  monitor 
operating  hours.  For  units  that  report  data  only  for  the  ozone  season,  include  only  quality-assured  monitor  operating  hours  within  the  ozone  sea- 
son in  the  lookback  period.  Use  data  from  no  eariier  than  three  years  prior  to  the  missing  data  period. 

^During  unit  operation. 

Table  4.— Non-load-based  Missing  Data  Procedure  for  Flow  Rate  CEMS 


Trigger  corxjitions 


Cakxilation  routines 


Monitor  data  availability  (percent) 


Duration 
(N)of 
CEMS 
outage 

(hours)' 


Method 


Lookback 
period 


95  or  more 


90  or  more,  but  bek)w  95 


80  or  more,  but  betow  90  

Betow  80,  or  operatk>nal  bin  indeter- 
minable. 


N<24 
N>24 


N^S 
N>8 


N>0 
N>0 


Average  

Ttie  greater  of: 

Average  

90th  percentile  

Average  

The  greater  of:  

Average  

95th  percentile 

Maximum  value  

Maximum  potential  flow  rate 


2160  hours* 

HB/HA 
2160  hours* 
2160  hours* 

HB/HA 
2160  hours* 
2160  hours* 
None 


•  If  operational  bins  are  used,  the  lookt)ack  period  is  the  prevkMJS  2,160  quality-assured,  monitor  operating  hours  and  data  at  the  cor- 
responding operational  bin  are  used  to  provide  substitute  data  values.  If  operational  bins  are  not  used,  the  lookback  period  is  the  previous  2,160 
quality-assured,  monitor  operating  hours.  For  units  that  report  data  only  for  the  ozone  season,  include  only  quality  assured  monitor  operating 
hours  within  the  ozone  season  in  the  looktjack  period.  Use  data  from  no  eariier  than  three  years  prior  to  Vne  missing  data  period. 

'  During  unit  operation. 


23.  Section  75.34  is  amended  by: 

a.  Revising  paragraph  (a)  introductory 
text,  and  paragraphs  (a)(1)  and  (d); 

b.  Redesignating  paragraphs  (a)(2)  and 
(a)(3)  as  paragraphs  (a)(3)  and  (a)(4), 
respectively; 

c.  Adding  a  new  paragraph  (a)(2); 

d.  In  the  second  sentence  of  newly 
redesignated  paragraph  (a)(4)  by 
removing  the  words  "§  75.55(b)  or"  and 
",  as  applicable";  and 

e.  In  paragraph  (c)  by  revising  the 
word  "N0x2"  to  read  "NOx". 

The  revisions  and  additions  read  as 
follows: 

S  75.34    Units  with  add-on  emiMion 
controls. 

(a)  The  owner  or  operator  of  an 
affected  imit  equipped  with  add-on  SO2 
and/or  NOx  emission  controls  shall  use 
one  of  the  options  in  paragraphs  (a)(1), 
(a)(2)  or  {a){4)  of  this  section  for  each 
hoMS  in  which  quality-assured  data  from 
the  ouUet  SO2  and/or  NOx  monitoring 
system(s)  are  not  obtained,  and  shall 


document  which  option  is  selected  in 
the  monitoring  plan  required  under 
§  75.53.  If  the  option  in  paragraph  (a)(1) 
or  (a)(2)  is  selected,  the  owner  or 
operator  may  also  use  the  petition 
provision  in  paragraph  (a)(3)  of  this 
section. 

(1)  The  owner  or  operator  may  use  the 
missing  data  substitution  procedures 
specified  in  §§  75.31  through  75.33  to 
provide  substitute  data  for  any  missing 
data  hour(s)  in  which  the  add-on 
emission  controls  are  documented  to  be 
operating  properly,  as  described  in  the 
quality  assurance/quality  control 
program  for  the  unit,  required  by  section 
1  in  appendix  B  of  this  part.  To  provide 
the  necessary  documentation,  the  owner 
or  operator  shall,  for  each  missing  data 
period,  record  parametric  data  to  verify 
the  proper  operation  of  the  SO2  or  NOx 
add-on  emission  controls  during  each 
hour,  as  described  in  paragraph  (d)  of 
this  section.  For  any  missing  data 
hoiu{s)  in  which  such  parametric  data 


are  either  not  provided  or,  if  provided, 
do  not  demonstrate  that  proper 
operation  of  the  SO2  or  NOx  add-on 
emission  controls  has  been  maintained, 
the  owner  or  operator  shall  substitute 
(as  applicable)  the  maximum  potential 
NOx  concentration  (MPC)  as  defined  in 
section  2.1.2.1  of  appendix  A  to  this 
part,  the  maximum  potential  NOx 
emission  rate,  as  defined  in  §  72.2  of 
this  chapter,  or  the  maximum  potential 
concentration  for  SO2,  as  defined  by 
section  2.1.1.1.  Alternatively,  for  SO2  or 
NOx,  the  owner  or  operator  may 
substitute,  if  available,  the  hourly  SO2 
or  NOx  concentration  recorded  by  a 
certified  inlet  monitor,  in  lieu  of  the 
MPC.  For  each  hour  in  which  data  from 
an  inlet  monitor  are  reported,  the  owner 
or  operator  shall  use  a  method  of 
determination  code  (MODC)  of  "22" 
(see  Table  4a  in  §  75.57).  In  addition, 
under  §  75.64(c),  the  designated 
representative  shall  submit  as  part  of 
each  electronic  quarterly  report,  a 
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certification  statement,  verifying  the 
proper  operation  of  the  SO2  or  NOx  add- 
on emission  control  for  each  missing 
data  period  in  which  the  missing  data 
procediu^s  of  §§  75.31  through  75.33 
were  applied;  or 

(2)  This  paragraph,  (a)(2),  applies  only 
to  a  unit  which,  as  provided  in 
S  75.74(a)  or  §  75.74(b)(1),  reports  NOx 
mass  emissions  on  a  year-round  basis 
under  a  state  or  Federal  NOx  mass 
emissions  reduction  program  that 
adopts  the  emissions  monitoring 
provisions  of  this  part.  If  the  add-on 
NOx  emission  controls  installed  on  such 
a  unit  are  operated  only  diuing  the 
ozone  season  or  are  operated  in  a  more 
efficient  manner  diuing  the  ozone 
season  than  outside  the  ozone  season, 
the  owner  or  operator  may  implement 
the  missing  data  provisions  of  paragraph 
(a)(1)  of  this  section  in  the  following 
alternative  maimer: 

(i)  The  historical,  quality-assiued  NOx 
emission  rate  or  NOx  concentration  data 
may  be  separated  into  two  categories, 
i.e.,  data  recorded  inside  the  ozone 
season  and  data  recorded  outside  the 
ozone  season; 

(ii)  For  the  purposes  of  the  missing 
data  lookback  periods  described  under 
§§  75.33(c)(1),  (c)(2)  and  (c)(3),  the 
substitute  data  values  shall  be  taken 
from  the  appropriate  database, 
depending  on  die  date(s)  and  hour(s)  of 
the  missing  data  period.  That  is,  if  the 
missing  data  period  occurs  inside  the 
ozone  season,  the  ozone  season  data 
shall  be  used  to  provide  substitute  data. 
If  the  missing  data  period  occius  outside 
the  ozone  season,  data  from  outside  the 
ozone  season  shall  be  used  to  provide 
substitute  data. 

(iii)  A  missing  data  period  that  begins 
outside  the  ozone  season  and  continues 
into  the  ozone  season  shall  be 
considered  to  be  two  separate  missing 
data  periods,  one  ending  on  April  30, 
hour  23,  and  the  other  beginning  on 
May  1,  hour  00; 

(iv)  For  missing  data  hours  outside 
the  ozone  season,  the  procedures  of 
§  75.33  may  be  applied  imconditionally, 
i.e,  dociunentation  of  the  operational 
status  of  the  emission  controls  is  not 
required  in  order  to  apply  the  standard 
missing  data  routines. 

M  *  *  *  * 

(d)  In  order  to  implement  the  options 
in  paragraphs  (a)(1)  and  (a)(3)  of  this 
section,  the  owner  or  operator  shall 
keep  records  of  information  as  described 
in  §  75.58(b)(3)  to  verify  the  proper 
operation  of  all  add-on  SO2  or  NOx 
emission  controls,  during  all  periods  of 
SO2  or  NOx  emission  missing  data.  If 
the  owner  or  operator  elects  to 
]  mplement  the  missing  data  option  in 


paragraph  (a)(2)  of  this  section,  the 
records  in  §  75.58(b)(3)  are  required  to 
be  kept  only  for  the  ozone  season.  The 
owner  or  operator  shall  document  in  the 
quality  assurance/quality  control  (QA/ 
QC)  program  required  by  section  1  of 
appendix  B  to  this  part,  the  parameters 
monitored  and  (as  applicable)  the  ranges 
and  combinations  of  parameters  that 
ifidicate  proper  operation  of  the 
controls.  The  owner  or  operator  shall 
provide  the  information  recorded  under 
§  75.58(b)(3)  and  the  related  QA/QC 
program  information  to  the 
Administrator,  to  the  EPA  Regional 
Office,  or  to  the  appropriate  State  or 
local  agency,  upon  request. 

24.  Section  75.35  is  revised  to  read  as 
follows: 

§  75.35    Missing  data  procedures  for  CO2. 

(a)  The  owner  or  operator  of  a  unit 
with  a  CO2  continuous  emission 
monitoring  system  for  determining  CO2 
mass  emissions  in  accordance  with 

§  75.10  (or  an  O2  monitor  that  is  used  to 
determine  CO2  concentration  in 
accordance  with  appendix  F  to  this  part) 
shall  substitute  for  missing  CO2 
pollutant  concentration  data  using  the 
procediues  of  paragraphs  (b)  and  (d)  of 
this  section. 

(b)  During  the  first  720  quality 
assured  monitor  operating  hours 
following  initial  certification  at  a 
particular  unit  or  stack  location  (i.e.,  the 
date  and  time  at  which  quality  assured 
data  begins  to  be  recorded  by  a  CEMS 

at  that  location),  or  (when  implementing 
these  procediues  for  a  previously 
certified  CO2  monitoring  system)  diuing 
the  720  quality  assured  monitor 
operating  hours  preceding 
implementation  of  the  standard  missing 
data  procedures  in  paragraph  (d)  of  this 
section,  the  owner  or  operator  shall 
provide  substitute  CO2  pollutant 
concentration  data  or  substitute  CO2 
data  for  heat  input  determination,  as 
applicable,  according  to  the  procedures 
in  §  75.31(b). 

(c)  [Reserved] 

(d)  Upon  completion  of  720  quality 
assured  monitor  operating  hours  using 
the  initial  missing  data  procedures  of 
§  75.31(b),  the  owner  or  operator  shall 
provide  substitute  data  for  CO2 
concentration  or  substitute  CO2  data  for 
heat  input  determination,  as  applicable, 
in  accordance  with  the  procedures  in 

§  75.33(b)  except  diat  die  term  "CO2 
concentration"  shall  apply  rather  than 
"SO2  concentration,"  Uie  term  "CO2 
pollutant  concentration  monitor"  or 
"CO2  diluent  monitor"  shall  apply 
rather  than  "SO2  pollutant 
concentration  monitor,"  and  the  term 
"maximum  potential  CO2  concentration, 
as  defined  in  section  2.1.3.1  of  appendix 


A  to  this  part"  shall  apply,  rather  than 
"maximum  potential  SO2 
concentration." 

25.  Section  75.36  is  amended  by: 

a.  Revising  the  section  heading; 

b.  hi  paragraph  (a)  by  adding  die  word 
"rate"  after  the  words  "hourly  heat 
input"  in  the  first  sentence,  by  adding 
the  word  "rate"  after  the  words  "heat 
input"  in  the  second  and  third 
sentences,  by  removing  the  words  "On 
and  alter  April  1,  2000"  in  the  third 
sentence  and  capitalizing  "When"  to 
begin  that  sentence,  and  by  removing 
the  final  sentence; 

c.  Revising  paragraph  (b); 

d.  Removing  and  reserving  paragraph 
(c);  and 

e.  In  paragraph  (d)  by  adding  the  word 
"rate"  after  each  occurrence  of  the  word 
"input". 

Tne  revisions  and  additions  read  as 
follows: 

§  75.36    IMissing  data  procedures  for  heat 
input  rate  determinations. 

*        •      .  •         •        * 

(b)  During  the  first  720  quality 
assured  monitor  operating  hours 
following  initial  certification  at  a 
particular  unit  or  stack  location  {i.e.,  the 
date  and  time  at  which  quality  assured 
data  begins  to  be  recorded  by  a  CEMS 

at  that  location),  or  (when  implementing 
these  procedures  for  a  previously 
certified  CO2  or  O2  monitor)  during  the 
720  quality  assured  monitor  operating 
hours  preceding  implementation  of  the 
standard  missing  data  procedures  in 
paragraph  (d)  of  this  section,  the  owner 
or  operator  shall  provide  substitute  CO2 
or  O2  data,  as  applicable,  for  the 
calculation  of  heat  input  (under  section 
5.2  of  appendix  F  to  this  part)  according 
to  §  75.31(b). 

(c)  [Reserved] 
***** 

26.  Section  75.37  is  amended  by: 

a.  In  paragraph  (a)  by  revising  the 
words  "On  and  after  April  1,  2000,  the" 
to  read  "The"  and  by  removing  the 
second  sentence; 

b.  Revising  paragraphs  (c)  and 
(d)(2)(i);  and 

c.  In  paragraph  (d)  introductory  text 
by  removing  the  words  "of  the  moisture 
monitoring  system". 

The  revisions  and  additions  read  as 
follows: 

S  75.37    Missing  data  procedures  for 
moisture. 

***** 

(c)  During  the  first  720  quality  assured 
monitor  operating  hours  following 
initial  certification  at  a  particular  unit  or 
stack  location  (i.e.,  the  date  and  time  at 
which  quality  assured  data  begins  to  be 
recorded  by  a  moisture  monitoring 
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system  at  that  location),  the  owner  or 
operator  shall  provide  substitute  data 
for  moisture  according  to  §  75.31(b). 

(d)*  *  * 

(2)*   *   * 

(i)  Provided  that  none  of  the  following 
equations  is  used  to  determine  SO2 
emissions,  CO2  emissions  or  heat  input: 
Equation  F-2.  'F-14b,  F-16,  F-17,  or  F- 
18  in  appendix  F  to  this  part,  or 
Equation  19-5  or  19-9  in  Method  19  in 
appendix  A  to  part  60  of  this  chapter, 
use  the  missing  data  procedures  in 


§  75.33(b),  except  that  the  term 
"moisture  percentage"  shall  apply 
rather  than  "SO;  concentration,"  the 
term  "moisture  monitoring  system" 
shall  apply  rather  than  "SO2  pollutant 
concentration  monitor,"  and  the  term 
"maximum  potential  moisture 
percentage,  as  defined  in  section  2.1.6  of 
appendix  A  to  this  part"  shall  apply, 
rather  than  "maximum  potential  SO2     ' 

concentration;"  or 

***** 

27.  Section  75.41  is  amended  by: 


a.  In  paragraph  {b)(2)(v)(B)  by  adding 
the  words  "(Eq.  22)"  immediately  before 
"where";  and 

b.  By  revising  Equation  27  in 
paragraph  (c)(2)(ii). 

The  revisions  and  additions  read  as 
follows: 

§75.41     Precision  criteria. 

***** 

(c)*  *  * 
(2)*  *  * 
(ii)*  *  * 


r  = 


Zvv-(S^)E^v)^" 


I-p-(Iepf/n    Xe^(Xe 


(1/2) 


(Eq.  27) 


28.  Section  75.53  is  amended  by: 

a.  Removing  and  reserving  paragraphs 
(c)  and  (d): 

b.  Revising  paragraphs  (a)(1), 
(e)(l){viii),  and  (f)(l)(i)(F); 

c.  In  paragraph  (b)  by  adding  the 
words  ",  by  the  applicable  deadline 
specified  in  §  75.62  or  elsewhere  in  this 
part"  prior  to  the  period  at  the  end  of 
the  paragraph; 

d.  In  paragraph  (e)(l)(i)  introductory 
text  by  adding  the  words  "(or  equivalent 
facility  ID  number  assigned  by  EPA,  if 
the  facility  does  not  have  an  ORISPL 
number)"  after  the  words  "Data  Base"; 

e.  In  paragraph  (e)(l)(i)(D)  by  adding 
the  words  "/emergency/startup"  after 
the  words  "primary/secondary"; 

f.  In  paragraph  (e)(l)(i)(E)  by  adding 
the  words  "primary/ secondary  controls 
indicator;"  after  the  words  "(if 
applicable);"; 

g.  In  paragraph  (e)(l)(ix)  by  revising 
the  words  "Part  75  monitoring"  to  read 
"Monitoring"  and  by  revising  the  words 
"reporting  year,  and  767  reporting 
indicator"  to  read  "ARP/Subpart  H 
facility  ID  number  or  ORISPL  number 
(as  applicable),  reporting  year,  and  767 
reporting  indicator  (or  equivalent)"; 

h.  In  paragraph  (e)(l)(xii)  introductory 
text  by  revising  the  words  "For  each 
unit  or  common  stack  (except  for 
peaking  units)"  to  read  "Unless 
otherwise  specified  in  section  6.5.2.1  of 
appendix  A  to  this  part,  for  each  unit  or 
common  stack"; 

i.  In  paragraph  (e)(l)(xii)(A)  and  (B) 
by  adding  the  words  ",  or  ft/sec  (as 
applicable)"  to  the  end  of  each 
paragraph,  and  by  adding  a  comma  after 
"megawatts"  in  each  paragraph; 

j.  In  paragraph  (e)(l)(xii)(D)  by 
revising  the  first  occurrence  of  the  word 
"load"  to  read  "data"  and  by  adding  the 
words  "(or  operating)"  after  each  other 


occurrence  of  the  word  "load"  and  in 
paragraphs  (e)(l)(xii)(B),  (C),  and  (E)  by 
adding  the  words  "or  operating"  after 
each  occinence  of  the  word  "load"; 

k.  In  paragraph  (f)(2)(i)(F)  by  adding 
the  word  "rate"  after  the  word  "input" 
and  the  word  "emission"  after  the  word 
"NOx"; 

1.  In  paragraph  (f)(2){i)(H)  by  adding 
the  words  "or  ozone  season"  after  the 
word  "year"  and  by  revising  the  word 
"part"  to  read  "chapter"; 

m.  In  paragraph  (f)(5)  introductory 
text  by  adding  the  words  "that 
accompanies  the  initial  certification 
application"  to  the  end  of  the 
paragraph; 

n.  In  paragraph  (f)(5)(i)  by  revising  the 
second  sentence  and  by  adding  a  third 
sentence  and  new  paragraphs  (f)(5)(i)(A) 
through  (F); 

o.  In  paragraph  (f)(5)(ii){C)  by  revising 
the  words  "natural  gas  or"  to  read 
"gaseous  fuel(s)  and/or"  in  two 
occiurences:  and 

p.  In  paragraph  (f)(5)(ii)(E)  by  adding 
the  words  ",  estimated"  after  the  word 
"actual". 

The  revisions  and  additions  read  as 
follows: 

§75.53    Monitoring  plan. 

(a)*  *  * 

(1)  The  owner  or  operator  shall  meet 
the  requirements  of  paragraphs  (a),  (b), 
(e),  and  (f)  of  this  section. 

(c)  (Reserved) 

(d)  [Reserved) 

(e)  *  *  * 

(D*   *   • 

(viii)  Stack  exit  height  (ft)  above 
groimd  level  and  ground  level  elevation 
above  sea  level. 

*        *        *      .  *        • 

(f)*  *  * 
(D*  *  * 
(i)*  *  * 


(F)  The  method  used  to  demonstrate 
that  the  unit  qualifies  for  monthly  GCV 
sampling  or  for  daily  or  annual  fuel 
sampling  for  sulfur  content,  as 
applicable. 
***** 

(5)*   *   * 

(i)  *  *  *  This  report  will  include 
either  the  previous  three  years  actual  or 
projected  emissions.  The  following 
items  should  be  included: 

(A)  Current  calendar  year  of 
application; 

(B)  Type  of  qualification; 

(C)  Years  one,  two,  and  three; 

(D)  Annual  or  ozone  season  measiued, 
estimated  or  projected  NOx  mass 
emissions  for  years  one,  two,  and  three; 

(E)  Annual  measured,  estimated  or 
projected  SO2  mass  emissions  for  years 
one,  two,  and  three;  and 

(F)  Annual  or  ozone  season  operating 
hours  for  years  one,  two,  and  three. 


§75.54    [Reserved] 

29.  Section  75.54  is  removed  and 
reserved. 

§75.55    [Reserved] 

30.  Section  75.55  is  removed  and 
reserved. 

§75.56    [Reserved] 

31.  Section  75.56  is  removed  and 
reserved. 

32.  Section  75.57  is  amended  by: 

a.  Revising  the  introductory 
paragraph; 

b.  In  paragraph  (a)(3)  by  removing  the 
words  "§  75.55  or"  and  "as  applicable,"; 

c.  In  paragraph  (a)(4)  by  removing 
both  occurrences  of  the  words  "§  75.56 
or"; 

d.  Revising  Table  4a  at  the  end  of 
paragraph  (c)(4)(iv); 

e.  Amending  paragraph  (d)(6)  and 
(d)(7)  by  removing  the  words  "either", 
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rhundredth  or",  and  "prior  to  April  1, 
2000  and  rounded  to  the  nearest 
thousandth  on  and  after  April  1,  2000". 
The  revisions  read  as  follows: 


§75.57    General  recordkeeping  provisions. 

The  owner  or  operator  shall  meet  all 
of  the  applicable  recordkeeping 
requirements  of  this  section. 


(c)*   *   * 
(4)*   *   * 


Code 


3 

4 


0 


2 


13 
14 


15 
16 

17 
19 
20 
21 
22 

23 


25 


54 


55 


Table  4a.— Codes  for  Method  of  Emissions  and  Flow  Determination 


Hourly  emissions/flow  measurement  or  estimation  method 


emission  rate  estimate  from  Agency 


Certified  primary  emission/flow  monitoring  system. 

Certified  backup  emission/flow  monitoring  system. 

Approved  alternative  monitoring  system. 

Reference  method: 

SO2:  Method  6C. 

Flow:  Method  2  or  its  allowable  alternatives  under  appendix  A  to  part  60  of  this  chapter 

NOx:  Method  7E. 

CO2  or  O2:  Method  3A. 

For  units  with  add-on  SO:  and/or  NOx  emission  controls:  SO2  concentration  or  NOx 
preapproved  parametric  monitoring  method. 

Average  of  the  houriy  SO:  concentrations,  CO:  concentrations,  O:  concentrations,  NOx  concentrations,  flow  rates,  moisture  per- 
centages or  NOx  emission  rates  for  the  hour  before  and  the  hour  following  a  missing  data  period. 

Initial  missing  data  procedures  used.  Either:  (a)  the  average  of  the  houriy  SO:  concentration,  CO2  concentration,  O^  concentration, 
or  moisture  percentage  for  the  hour  before  and  the  hour  following  a  missing  data  period;  or  (b)  the  arithmetic  average  of  all  NOx 
concentration,  NOx  emission  rate,  or  flow  rate  values  at  the  corresponding  load  range  (or  a  higher  load  range),  or  at  the  cor- 
responding operational  bin  (non-load-based  units,  only);  or  (c)  the  arithmetic  average  of  all  previous  NOx  concentration,  NOx 
emission  rate,  or  flow  rate  values  (non-load-  based  units,  only). 

90fh  percentile  houriy  SO:  concentration,  CO2  concentration,  NOx  concentration,  flow  rate,  moisture  percentage,  or  NOx  emission 
rate  or  10th  percentile  houriy  O:  concentration  or  moisture  percentage  in  the  applicable  lookback  period  (moisture  missing  data 
algorithm  depends  on  which  equations  are  used  for  emissions  and  heat  input). 

95th  percentile  houriy  SO:  concentration,  CO:  concentration,  NOx  concentration,  flow  rate,  moisture  percentage,  or  NOx  emission 
rate  or  5th  percentile  houriy  O:  concentration  or  moisture  percentage  in  the  applicable  lookback  penod  (moisture  missing  data  al- 
gorithm depends  on  which  equations  are  used  for  emissions  and  heat  input). 

Maximum  houriy  SO:  concentration,  CO:  concentration,  NOx  concentration,  flow  rate,  moisture  percentage,  or  NOx  emission  rate 
or  minimum  houriy  0:  concentration  or  moisture  percentage  in  the  applicable  lookback  period  (moisture  missing  data  algorithm 
depends  on  which  equations  are  used  for  emissions  and  heat  input). 

Average  of  houriy  flow  rates,  NOx  concentrations  or  NOx  emission  rates  in  conesponding  load  range,  for  the  applicable  lookback 
period.  For  non-load-based  units,  report  either  the  average  flow  rate,  NOx  concentration  or  NOx  emission  rate  in  the  applicable 
lookback  period,  or  the  average  flow  rate  or  NOx  value  at  the  corresponding  operational  bin  (if  operational  bins  are  used). 

Maximum  potential  concentration  of  SO:,  maximum  potential  concentration  of  CO:,  maximum  potential  concentration  of  NOx  max- 
imum potential  flow  rate,  maximum  potential  NOx  emission  rate,  maximum  potential  moisture  percentage,  minimum  potential  O2 
concentration  or  minimum  potential  moisture  percentage,  as  detemiined  using  §72.2  of  this  chapter  and  section  2.1  of  appendix 
A  to  this  part  (moisture  missing  data  algorithm  depends  on  which  equations  are  used  for  emissions  and  heat  input). 

[Resen/ed] 

Diluent  cap  value  (if  the  cap  is  replacing  a  CO:  measurement,  use  5.0  percent  for  boilers  and  1 .0  percent  for  turbines;  if  it  is  re- 
placing an  0:  measurement,  use  14.0  percent  for  boilers  and  19.0  percent  for  turbines). 

[Reserved] 

SO2  concentration  value  of  2.0  ppm  during  hours  when  only  "very  low  sulfur  fuel",  as  defined  in  §72.2  of  this  chapter,  is  com- 
busted. 

Like-kind  replacement  non-redundant  backup  analyzer. 

200  percent  of  the  MPC;  default  high  range  value. 

200  percent  of  the  full-scale  range  setting  (full-scale  exceedance  of  high  range). 

Negative  houriy  SO2  concentration,  NOx  concentration,  percent  moisture,  or  NOx  emission  rate  replaced  with  zero. 

Houriy  average  SO:  or  NOx  concentration,  measured  by  a  certified  monitor  at  the  control  device  inlet  (units  with  add-on  emission 
controls  only).  • 

Maximum  potential  SO:  concentration,  NOx  concentration,  CO:  concentration,  NOx  emission  rate  or  flow  rate,  or  minimum  poten- 
tial O:  concentration  or  moisture  percentage,  for  an  hour  in  which  flue  gases  are  discharged  through  an  unmonitored  bypass 
stack. 

Maximum  potential  NOx  emission  rate  (MER).  (Use  only  when  a  NOx  concentration  full-scale  exceedance  occurs  and  the  diluent 
monitor  is  unavailable.) 

Other  quality  assured  methodologies  approved  through  petition.  These  hours  are  included  in  missing  data  lookback  and  are  treated 
as  unavailable  hours  tor  percent  monitor  availability  calculations.    ' 

Other  substitute  data  approved  through  petition.  These  hours  are  not  included  in  missing  data  lookback  and  are  treated  as  unavail- 
able hours  for  percent  monitor  availability  calculations. 


33.  Section  75.58  is  amended  by: 

a.  Revising  the  introductory 
paragraph; 

[j  b.  In  paragraphs  (b)(l)(i)  and  (c) 
introductory  text  by  removing  the  words 
"§  75.54(c)  or"; 


c.  In  paragraph  fb)(l)(xi)  and 
(b)(2)(vii)  by  removing  the  words 
"Codes  1-15  in  Table  4  of  §  75.54  or"; 

d.  Revising  paragraph  (b)(3) 
introductory  text; 

e.  In  paragraph  (b)(3)(i)  by  adding  the 
words  ",  for  each  hour  of  missing  SO2 


or  NOx  emission  data,"  after  the  word 
"demonstrate"; 

f.  In  paragraph  (b)(3)(ii)  by  adding  the 
words  ",  for  each  hour  of  missing  SO; 
or  NOx  emission  data,"  after  the  word 
"indicating"; 
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g.  In  paragraphs  (b)(3)(iii)  and 
(b)(3)(iv)  by  revising  the  reference  to 
"§  75.34(a)(2)"  to  read  "§  75.34(a)(3)": 

h.  Adding  a  period  to  the  end  of 
paragraph  (c)(7)(ii); 

i.  In  paragraph  (d)  introductory  text 
by  removing  the  words  "paragraph 
§  75.54(d)  or"; 

j.  In  paragraph  (e)(1)  by  removing  the 
words  "§§  75.54(c)(1)  and  (c)(3)  or"; 

k.  In  paragraph  (f)  introductory  text  by 
removing  the  words  "§§  75.54(b) 
through  (e)  or";  and 

1.  In  paragraph  (f)(l)(iii)  by  adding  the 
words  "other  gaseous  fuel,"  after  the 
words  "natural  gas,". 

The  revisions  read  as  follows: 

§75.58    General  recordkeeping  provisions 
for  specific  situations. 

The  owner  or  operator  shall  meet  all 
of  the  applicable  recordkeeping 
requirements  of  this  section. 

***** 

(b)*  *  * 

(3)  Except  as  otherwise  provided  in 
§  75.34(d),  for  imits  with  add-on  SO2  or 
NOx  emission  controls  following  the 
provisions  of  §  75.34(a)(1).  (a)(2)  or 
(a)(3),  the  owner  or  operator  shall 

record: 

***** 

34.  Section  75.59  is  amended  by: 

a.  Revising  the  introductory 
paragraph; 

b.  In  paragraph  (d)(l)(vii),  by  revising 
"Calibration"  to  read  "Reference  signal 
or  calibration"; 

c.  In  paragraph  (a)(5)(ii)(E)  by 
removing  both  occiurences  of  the  word 
"load"  and  by  adding  the  word 
"operating"  before  the  word  "levels"; 

d.  In  paragraph  (a)(5)(ii)(F)  by  adding 
the  words  "(or  operating  level)"  before 
the  word  "indicator"; 

e.  In  paragraph  (a)(5)(ii](L)  by  adding 
the  words  ".  except  for  units  that  do  not 
produce  electrical  or  thermal  output" 
after  the  words  "Ib/hr)"; 

f.  In  paragraph  (a)(5)(iii)(E)  by  adding 
the  words  "(or  operating)"  before  both 
of  the  two  occurrences  of  the  word 
"level"  and  by  adding  the  words  ",  or 
as  otherwise  specified  by  the 
Administrator,  for  units  that  do  not 
produce  electrical  or  thermal  output" 

.  after  the  words  "Ib/hr"; 

g.  In  the  second  sentence  of  paragraph 
(a)(7)  by  adding  the  words  "of  this 
section"  after  the  words  "through 

■  (a)(7)(vi)": 

h.  In  paragraph  (a)(7)(ii)(A)  by 
removing  the  word  "load"; 

i.  Revising  paragraphs  (a)(7)(ii)(P)  and 
(a){7)(iii)(F); 

j.  In  paragraph  (a)(10)(i){E)  by  revising 
the  reference  to  "(a)(7)(iii)(A)"  to  read 
"(a){7)(iii)"; 


k.  In  paragraph  (a)(12)(v)  introductory 
text  by  adding  the  words  "(or  single- 
level)"  before  the  word  "flow"; 

1.  In  paragraphs  (a)(12)(v)(C)  and  (E) 
by  adding  the  words  "(or  operating)" 
before  the  word  "level",  and  by,  in 
paragraph  (C).  removing  the  period  at 
the  end  of  the  paragraph  and  adding  a 
semicolon  in  its  place; 

m.  In  paragraph  (a)(12)(v)(D)  by 
adding  the  words  "(or  operating  level)" 
before  the  word  "data"; 

n.  hi  paragraph  (b)(2)(v)  by  adding  the 
word  "level"  after  the  word  "high"; 

o.  In  paragraph  (b)(4)(ii)(K)  by 
removing  the  word  "and"  after  the 
semicolon; 

p.  In  paragraph  (b)(4)(ii)(L)  by 
removing  the  period  and  adding  in  its 
place  ";  and"; 

q.  Adding  paragraph  (b)(4)(ii)(M); 

r.  In  paragraph  (c)(1)  by  removing  the 
words  "§  75.55(b)  or"; 

s.  In  paragraph  (d)(1)  introductory  text 
by  revising  the  word  "under"  to  read 
"using  the  procedures  of; 

t.  In  paragraph  (d)(l)(xi)  by  adding  the 
word  "and"  after  the  semicolon  and  in 
paragraph  (d)(l)(xii)  by  removing  the 
semicolon  and  adding  a  period  in  its 
place; 

u.  Removing  paragraphs  (d)(l)(xiii) 
through  (d)(l)(xvi); 

V.  Redesignating  existing  paragraph 
(d)(2)  as  (d)(3)  and  adding  a  new 
paragraph  (d)(2);  and 

w.  In  newly  designated  paragraph 
(d)(3)(x)  by  revising  the  words 
"§§  75.19(c)(l)(iv)(B)(l)  and  (3)"  to  read 
"§75.19(c)(l)(iv)(B){l)". 

The  revisions  and  additions  read  as 
follows: 

§75.59    Certification,  quality  assurance, 
and  quality  control  record  provisions. 

The  owner  or  operator  shall  meet  all 
of  the  applicable  recordkeeping 
requirements  of  this  section. 

(a)*  *  * 

(7)*  *  * 

(ii)*  *  * 

(P)  Average  stack  flow  rate,  adjusted, 
if  applicable,  for  wall  effects  (scfli,  wet 
basis); 

***** 

(iii)*  *  * 

(F)  Average  velocity  differential 
pressure  at  traverse  point  (inches  of 
HiO)  or  the  average  of  the  square  roots 
of  the  velocity  differential  pressures  at 
the  traverse  point  ((inches  of  HiO)"^); 
***** 

(b)*  *  * 
(4)*   *   * 

(ii)*  *  * 

(M)  Number  of  hours  excluded  due  to 
co-firing. 


(d)*  *  * 

(2)  For  each  single-load  or  multiple- 
load  appendix  E  test,  record  the 
following: 

(i)  The  three-run  average  NOx 
emission  rate  for  each  load  level; 

(ii)  An  indicator  that  the  average  NOx 
emission  rate  is  the  highest  NOx  average 
emission  rate  recorded  at  any  load  level 
of  the  test  (if  appropriate); 

(iii)  The  default  NOx  emission  rate 
(highest  three-run  average  NOx 
emission  rate  at  any  load  level), 
multiplied  by  1.15,  if  appropriate; 

(iv)  An  indicator  that  the  add-on  NOx 
emission  controls  were  operating  or  not 
operating  during  each  run  of  the  test; 
and 

(v)  Parameter  data  indicating  the  use 
and  efficacy  of  control  equipment 
during  the  test. 
***** 

35.  Section  75.60  is  amended  by: 

a.  In  paragraph  (b)(6),  adding  the 
words  "in  writing  (or  by  electronic 
mail)"  after  the  words  "If  requested"; 
and 

b.  Adding  paragraph  (b)(7). 

The  revisions  and  additions  read  as 
follows: 

§75.60    General  provisions. 

***** 

(b)  *  *  * 

(7)  Routine  appendix  E  retest  reports. 
If  requested  in  writing  (or  by  electronic 
mail)  by  the  applicable  EPA  Regional 
Office,  appropriate  State,  and/or 
appropriate  local  air  pollution  control 
agency,  the  designated  representative 
shall  submit  a  hardcopy  report  withiiv 
45  days  after  completing  a  required 
periodic  retest  according  to  section  2.2 
of  appendix  E  to  this  part,  or  within  15 
days  of  receiving  the  request,  whichever 
is  later.  The  designated  representative 
shall  report  the  hardcopy  information 
required  by  §  75.59(b)(5)  to  the 
applicable  EPA  Regional  Office, 
appropriate  State,  and/or  appropriate 
local  air  pollution  control  agency  that 
requested  the  hardcopy  report. 
***** 

36.  Section  75.61  is  amended  by: 

a.  In  paragraph  (a)(1)  introductory  text 
by  removing  the  words  "and  except  for 
testing  only  of  the  data  acquisition  and 
handling  system"  from  the  end  of  the 
first  sentence,  and  by  adding  two  new 
sentences  to  the  end  of  the  paragraph; 

b.  In  paragraph  (a)(l){i)  by  revising  the 
heading  and  first  sentence,  and  by 
adding  a  new  sentence  after  the  first 
sentence; 

c.  In  paragraph  (a)(l)(ii)  by  revising 
the  word  "and"  to  read  ",  and  partial" 
in  the  heading,  and,  in  the  first 
sentence,  by  adding  the  word 
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"required"  after  the  word  "retesting". 
and  revising  the  words  "recertification 
under  §  75.20(b),  notice  of  testing"  to 
read  "partial  recertification  testing 
required  under  §  75.20(b)(2),  notice  of 
the  date  of  any  required  RATA  testing 
or  any  required  retesting  luider  section 
2.3  in  appendix  E  to  this  part"; 

d.  In  paragraph  (a)(l)(iii)  by  adding 
the  words  "or  recertification"  after  each 
occurrence  of  the  word  "certification" 
and  by  adding  the  words  "must  be 
aborted,  or"  after  the  words  "was  failed 
or"; 

e.  In  paragraph  (a)(l)(iv)  by  revising 
both  references  to  "(a)(1)"  to  read 
"(a)(l)(ii)",  by  adding  the  words  "or 
other  retests"  to  the  end  of  the  first 
sentence,  and  by  adding  the  words  "(or 
other  retests)"  after  the  words 
"recertification  tests"  in  the  second 
sentence; 

f.  In  the  first  sentence  of  paragraph 
[a){2)  introductory  text  by  adding  the 
words  ",  or  becomes  affected,"  aAer  the 
MTords  "commercial  operation"; 

g.  In  paragraph  (a)(2)(i)  by  adding  the 
words  "or  becomes  affected"  after  the 
words  "commences  commercial 
operation"; 

h.  In  paragraph  (a)(2)(ii)  by  adding  the 
words  "or  becomes  affected,"  after  both 
occiurences  of  the  words  "commences 
commercial  operation"  and  by  removing 
the  comma  between  the  words  "or"  and 
'the  date"; 

i.  In  paragraph  {a)(4)  by  removing 
'(a)"  after  the  second  and  third 
jccurrences  of  "§  75.4"; 

j.  Revising  the  heading  and  the  first 
lentence  of  paragraph  (a)(5) 
ntroductory  text; 

k.  In  paragraph  (a)(5)(ii)  by  adding  the 
nrords  ",  appendix  E  retest,  or  low  mass 
amissions  unit  retest"  before  the  word 
immediately";  and 

1.  Revising  paragraph  (a)(6). 

The  revisions  and  additions  read  as 
bllows: 

175.61    Notifications. 
I   (a)"*  *  * 

I   (1)  *  *  *  The  owner  or  operator  shall 
also  provide  written  notification  of 
testing  performed  under 
§  75.19(c)(l)(iv)(A)  to  establish  ftiel-and- 
unit-specific  NOx  emission  rates  for  low 
mass  emissions  units.  Such  notifications 
are  not  required,  however,  for  initial 
certifications  and  recertifications  of 
excepted  monitoring  systems  under 
appendix  D  to  this  part. 

(i)  Notification  of  initial  certification 
testing  and  full  recertification.  Initial 
certification  test  notifications  and 
notifications  of  full  recertification 
testing  under  §  75.20(b)(2)  shall  be 
submitted  not  later  than  21  days  prior 
1  o  the  first  scheduled  day  of  certification 


or  recertification  testing.  In  emergency 
situations  when  full  recertification 
testing  is  required  following  an 
uncontrollable  failiue  of  equipment  that 
results  in  lost  data,  notice  shall  be 
sufficient  if  provided  within  2  business 
days  following  the  date  when  testing  is 
scheduled. 
*****, 

(5)  Periodic  relative  accuracy  test 
audits,  appendix  E  retests,  and  low 
mass  emissions  unit  retests.  The  owner 
or  operator  or  designated  representative 
of  an  affected  unit  shall  submit  written 
notice  of  the  date  of  periodic  relative 
acciu-acy  testing  performed  under 
section  2.3.1  of  appendix  B  to  this  part, 
of  periodic  retesting  performed  under 
section  2.2  of  appendix  E  to  this  part, 
and  of  periodic  retesting  of  low  mass 
emissions  luiits  performed  under 

§  75.19{c)(l)(iv)(D),  no  later  than  21 
days  prior  to  the  first  scheduled  day  of 
testing.  *  *  * 
***** 

(6)  Notice  of  combustion  of  emergency 
fuel  under  appendix  D  or  E.  The 
designated  representative  of  an  oil-fired 
imit  or  gas-fired  unit  using  appendix  D 
or  E  of  this  part  shall,  for  each  calendar 
quarter  in  which  emergency  fuel  is 
combusted,  provide  notice  of  the 
combustion  of  the  emergency  fuel  in  the 
cover  letter  (or  electronic  equivalent) 
which  transmits  the  next  quarterly 
report  submitted  under  §  75.64.  The 
notice  shall  specify  the  exact  dates  and 
hours  during  which  the  emergency  fuel 
was  combusted. 

*        *        *        *        *  ■ 

37.  Section  75.62  is  amended  by: 

a.  Revising  paragraph  (a)(1);  and 

b.  In  the  third  sentence  of  paragraph 
(a)(2)  by  adding  the  words  "certification 
or"  before  both  occurrences  of  the  word 
"recertification". 

The  revisions  and  additions  read  as 
follows: 

§75.62    Monitoring  plan  submittals. 

(a)*  *  * 

(1)  Electronic.  Using  the  format 
specified  in  paragraph  (c)  of  this 
section,  the  designated  representative 
for  an  affected  unit  shall  submit  a 
complete,  electronic,  up-to-date 
monitoring  plan  file  (except  for 
hardcopy  portions  identified  in 
paragraph  (a)(2)  of  this  section)  to  the 
Administrator  as  follows:  no  later  than 
45  days  prior  to  the  initial  certification 
tests;  at  the  time  of  each  certification  or 
recertification  application  submission; 
in  each  electronic  quarterly  report;  and 
whenever  an  update  of  the  electronic 
monitoring  plan  information  is  required. 


either  imder  §  75.53(b)  or  elsewhere  in 
this  part. 

***** 

38.  Section  75.63  is  amended  by: 

a.  In  the  section  heading  by  removing 
the  word  "submittals": 

b.  Revising  paragraphs  (a)(l)(i)  and 
(a)(l)(ii),  and  removing  paragraph 
(a){l)(iii): 

c.  In  paragraph  (a)(2)  heading  by 
adding  the  words  "and  diagnostic 
testing"; 

d.  In  paragraph  (a)(2)(i)  by  adding  the 
words  "under  §  75.20(b)"  after  the 
words  "recertification  tests"  and  the 
words  "of  this  section"  after  the  words 
"paragraph  (b)(1)"; 

e.  In  paragraph  (a)(2)(ii)  by  adding,  in 
the  first  sentence,  the  words  "under 

§  75.20(b)"  after  the  word  "tests"  and 
the  words  "of  this  section"  after  the 
words  "paragraph  (b)(2) ',  and  by 
revising,  in  the  second  sentence,  the 
words  "for  submission  to  it  of  a 
hardcopy  recertification"  to  read  "to 
provide  hardcopy  recertification  test 
data  and  results"; 

f.  In  paragraph  (a)(2)(iii)  by  adding  the 
words  "rather  than  recertification 
testing"  after  the  words  "are  required"; 

g.  In  paragraph  (b)(l)(i),  by  removing 
the  words  "§§  75.53(c)  and  (d).  or  §  " 
and  "as  applicable,"; 

h.  In  paragraph  (b)(l)(ii)  by  removing 
the  words  "§  75.56  or"  and  "as 
applicable,";  and 

i.  In  the  first  sentence  of  paragraph 
(b)(2)(i),  by  removing  the  words 
"§§  75.53(c)  and  (d),  or  §  "  and  "as 
applicable,". 

The  revisions  and  additions  read  as 
follows: 

§  75.63    Initial  certification  or  recertification 
application. 

(a)  *  •  * 

(D*  ^  * 

(i)  For  CEM  systems  or  excepted 
monitoring  systems  under  appendix  D 
or  E  to  this  part,  within  45  days  after 
completing  all  initial  certification  tests, 
submit: 

(A)  To  the  Administrator,  the 
electronic  information  required  by 
paragraph  (b)(1)  of  this  section  and  a 
hardcopy  certification  application  form 
(EPA  form  7610-14).  Except  for  subpart 
E  applications  for  alternative  monitonng 
systems  or  unless  specifically  requested 
by  the  Administrator,  do  not  submit  a 
hardcopy  of  the  test  data  and  results  to 
the  Administrator. 

(B)  To  the  applicable  EPA  Regional 
Office  and  the  appropriate  State  and/or 
local  air  pollution  control  agency,  the 
hardcopy  information  required  by 
paragraph  (b)(2)  of  this  section. 

(ii)  For  units  for  which  the  owner  or 
operator  is  applying  for  certification 
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approval  of  the  optional  excepted 
methodology  under  §  75.19  for  low  mass 
emissions  imits,  submit,  no  later  than  45 
days  prior  to  commencing  use  of  the 
methodology: 

(A)  To  the  Administrator,  the 
electronic  information  required  by 

§  75.53(f)(5)(i)  and  paragraph  {b)(l){i)  of 
this  section,  and  a  hardcopy  cover  letter 
identifying  the  submittal  as  a  low  mass 
emissions  imit  certification  application; 
and 

(B)  To  the  applicable  EPA  Regional 
Office  and  appropriate  State  and/or 
local  air  pollution  control  agency,  the 
hardcopy  information  required  by 

§  75.19(a)(2)  and  §  75.53(f)(5)(ii),  the 
hardcopy  results  of  any  appendix  E  (of 
this  part)  tests  or  any  CEMS  data 
analysis  used  to  derive  a  fuel-and-unit- 
specific  default  NOx  emission  rate. 
***** 

39.  Section  75.64  is  amended  by: 

a.  In  paragraph  (a)  introductory  text 
by  revising  the  first  sentence,  and  by 
adding  in  the  third  sentence  the  words 
"or  has  been  placed  in  long-term  cold 
storage"  after  the  words  "§  75.4(a)"; 

b.  5i  paragraph  (a)(2)  introductory  text 
by  revising  the  words  "§§  75.53  through 
75.59"  to  read  §  75.53  and  §§  75.57 
through  75.59"; 

c.  In  paragraph  (a)(2)(iii)  by  removing 
the  words  "§  75.54(f)  or"; 

d.  In  paragraph  (a)(2)(iv)  by  removing 
the  words  "§  75.55(b)(3)  or"; 

e.  In  paragraph  (a)(2)(vi)  by  removing 
the  words  "§  75.54(g)  or"; 

f.  In  paragraph  (a)(2){vii)  by  removing 
the  words  "§  75.56  or"; 

g.  In  paragraph  (a)(2)(viii)  by  adding 
a  comma  after  the  word  "coefficients" 
and  by  removing  the  words 

"§  75.56{a)(5){vii),  §  75.56(a)(5)(ix),"; 

h.  In  paragraph  (a)(2)(xi)  by  removing 
the  words  "§  75.56(a)(7)  or"; 

i.  In  paragraph  (a)(4)  by  removing  the 
words  "himdredth  prior  to  April  1,  2000 
and  to  the  nearest"  and  the  words  "on 
and  after  April  1.  2000"; 

j.  Removing  and  reserving  paragraphs 
(a)(2)(v).  (a)(8).  and  (e); 

k.  In  paragraph  (d)  by  revising  the 
words  "electronic  or  hardcopy"  to  read 
"(unless  otherwise  approved  by  the 
Administrator)  electronic";  and 

1.  In  paragraph  (f)  by  removing  the 
words  "modem  and". 

The  revisions  and  additions  read  as 
follows: 

§75.64    Quarterly  reports. 

(a)  Electronic  submission.  The 
designated  representative  for  an  affected 
unit  shall  electronically  report  the  data 
and  information  in  paragraphs  (a),  (b), 
and  (c)  of  this  section  to  the 
Administrator  quarterly,  beginning  with 
the  data  from  the  earlier  of  the  calendar 


quarter  corresponding  to  the  date  of 
provisional  certification;  or  the  calendar 
quarter  corresponding  to  the  relevant 
deadline  for  initial  certification  in 
§  75.4(a),  (b).  or  (c).  *   *   * 


§75.65    [Amended]. 

40.  Section  75.65  is  amended  by 
removing  the  words  "§  75.54(f)  or"  and 
",  as  applicable,". 

§75.66    [Amended]. 

41.  Section  75.66  is  amended  by: 

a.  In  paragraph  (e)  by  removing  the 
words  "§  75.55(b)  or"  and  ",  as 
applicable,"; 

b.  In  paragraph  (f)  introductory  text  by 
revising  the  reference  to  "§  75.34(a)(2)" 
to  "§  75.34(a)(3)";  and 

c.  Removing  and  reserving  paragraph 

(i). 

42.  Section  75.70  is  amended  by: 

a.  Adding  a  hyphen  to  the  term  "non- 
affected"  in  paragraph  (a)(1); 

b.  In  paragraph  (d)(1)  by  adding  the 
words  "in  §  75.20"  after  the  words 
"recertification  procedures"; 

c.  Revising  paragraph  (e); 

d.  In  paragraph  (f)  introductory  text 
by  revising  the  reference  to  "§  75.74"  to 
read  "§  75.74(c)(7)"; 

e.  In  paragraph  (f)(1)  introductory  text 
by  revising  the  words  "missing  data 
procedures  in  subpart  D  of  this  part"  to 
read  "applicable  missing  data 
procedures  in  §§  75.31  through  75.37"; 

f.  In  paragraphs  (f)(l)(i),  (ii),  and  (iii) 
by  adding  a  comma  after  the  word 
"valid"  and  revising  the  words  "quality 
assured"  to  read  "quality-assured"; 

g.  In  paragraphs  (f)(l)(ii)  and  (iii)  by 
removing  the  word  "or"  from  the  end  of 
each  paragraph; 

h.  In  paragraph  (f)(l)(iii)  by  adding 
the  word  "rate"  after  the  first 
occurrence  of  the  word  "input", 
revising  the  word  "mmBtu"  to  read 
"mmBtu/hr",  and  by  removing  the 
words  "or  by  an  accepted  monitoring 
system  under  appendix  D  to  this  part"; 

i.  In  paragraph  (f)(l)(iv)  by  revising 
the  words  "volumetric  flow  monitor, 
and  without  a  diluent  monitor"  to  read 
"flow  monitor",  by  adding  a  comma 
after  the  reference  to  "§  75.32",  and  by 
removing  the  period  and  adding  ";  or" 
to  the  end  of  the  paragraph; 

j.  Adding  new  paragraph  (f)(l)(v); 

k.  In  paragraph  (g)(1)  by  adding  the 
word  "rate"  after  the  words  "and  heat 
input"; 

1.  In  paragraph  (g)(2)  by  revising  the 
words  "of  the  unit  under  section  2.1  of 
Appendix  A  of  to  read  ",  as  defined  in 
section  2.1.4.1  of  appendix  A  to";  and 

m.  Revising  paragraph  (g)(6). 

The  revisions  and  additions  read  as 
follows: 


§75.70    NOx  mass  emissions  provisions. 

***** 

(e)  Quality  assurance  and  quality 
control  requirements.  For  units  that  use 
continuous  emission  monitoring 
systems  to  account  for  NOx  mass 
emissions,  the  owner  or  operator  shall 
meet  the  applicable  quality  assurance 
and  quality  control  requirements  in 
§  75.21,  appendix  B  to  this  part,  and 
§  75.74(c)  for  the  NOx-diluent 
continuous  emission  monitoring 
systems,  flow  monitoring  systems,  NOx 
concentration  monitoring  systems, 
moistiu-e  monitoring  systems,  and 
diluent  monitors  required  tmder  §  75.71. 
Units  using  the  low  mass  emissions 
excepted  methodology  under  §  75.19 
shall  meet  the  applicable  quality 
assurance  requirements  of  that  section, 
except  as  otherwise  provided  in 
§  75.74(c).  Units  using  excepted 
monitoring  methods  imder  appendices 
D  and  E  to  this  part  shall  meet  the 
applicable  quality  assurance 
requirements  of  tiiose  appendices. 

(f)*   *  * 

(D*   *   * 

(v)  A  valid,  quality-assiued  hour  of 
moisture  data  (in  percent  H2O)  has  not 
been  measured  or  recorded  for  an 
affected  unit,  either  by  a  certified 
moisture  monitoring  system  or  an 
approved  alternative  monitoring  method 
imder  subpart  E  of  this  part.  This 
requirement  does  not  apply  when  a 
default  percent  moisture  value,  as 
provided  in  §  75.11(b)  or  §  75.12(b),  is 
used  to  account  for  the  hourly  moisture 
content  of  the  stack  gas. 
***** 

(g)*  *  * 

(6)  For  any  unit  using  continuous 
emissions  monitors,  the  conditional 
data  validation  procedures  in 
§  75.20(b)(3)(ii)  through  (b)(3)(ix). 

***** 

43.  Section  75.71  is  amended  by: 

a.  In  paragraph  (a)(1)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"  and  by  removing  the  hyphen 
after  each  occurrence  of  the  words  "O2" 
and  "CO2"; 

b.  In  the  second  sentence  of  paragraph 
(a)(2)  by  removing  the  hyphens  after  the 
words  "O2"  and  "CO2"  and  by  revising 
the  words  "heat  input,  or,  if  applicable, 
use  the  procedures  in  appendix  D  to  this 
part"  to  read  "heat  input  rate"; 

c.  In  paragraph  (b)(1)  by  revising 
"i.e."  to  read  "e.g."  and  by  adding  the 
words  "or  to  calculate  the  heat  input 
rate"  before  the  words  ",  the  owner"; 

d.  In  paragraph  (b)(3)  by  adding  the 
word  "rate"  after  the  word  "input"  and 
by  adding  a  comma  after  the  word 
"maintain";  and 

e.  In  paragraph  (c)(2)  by  adding  the  " 
word  "rate"  to  the  end  of  the  first 
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sentence  and  by  revising  the  second 
sentence;  and 

f.  In  paragraph  (d)(2)  by  revising  the 
second  sentence,  by  revising  the  words 
"paragraph  (c)  of  this  section  or,  if 
applicable,  paragraph  (e)"  to  read 
"paragraph  (c)(1)  or  (c)(2)"  in  the  third 
sentence,  and  by  adding  a  new  sentence 
at  the  end  of  the  paragraph. 

The  revisions  and  additions  read  as 
follows: 

§  75.71    Specific  provisions  for  monitoring 
NOx  emission  rate  and  heat  input  for  the 
purpose  of  calculating  NOx  mass 
emissions. 


(c)*  *  * 

(2)  *  *  *  However,  for  a  common 
jipe  configuration,  the  heat  input  rate 
apportionment  provisions  in  section 
2.1.2  of  appendix  D  to  this  part  shall  not 
be  used  to  meet  the  NOx  mass  reporting 
provisions  of  this  subpart,  unless  all  of 
the  units  served  by  the  common  pipe 
are  affected  units  and  have  similar 
efficiencies;  or 


(d)*  *  * 

(2)  *  *  *  However,  for  a  common 
Upe  configiuation,  the  heat  input 
apportionment  provisions  in  section 
2.1.2  of  appendix  D  to  this  part  shall  not 
be  used  to  meet  the  NOx  mass  reporting 
provisions  of  this  subpart  unless  all  of 
the  units  served  by  the  common  pipe 
are  affected  imits  and  have  similar 
efficiencies.  *  *  *  If  the  required  CEMS 
are  not  installed  and  certified  by  that 
date,  the  owner  or  operator  shall  report 
hourly  NOx  mass  emissions  as  the 
product  of  the  maximum  potential  NOx 
emission  rate  (MER)  and  the  maximum 
hoiuly  heat  input  of  the  unit  (as  defined 
in  §  72.2  of  this  chapter),  starting  with 
the  first  unit  operating  hour  after  the 
deadline  and  continuing  until  the  CEMS 
are  provisionally  certified. 
*        *        *        * 

44.  Section  75.72  is  amended  by; 

a.  In  the  introductory  paragraph  to  the 
section  by  revising  the  words  "(in 
mmBtu/hr)  and  the  hourly  operating 
time  (in  hr)"  to  read  "rate  (in  mmBtu/ 
hr)  and  the  unit  or  stack  operating  time 
(as  defined  in  §  72.2)"; 

b.  Revising  paragraph  (a)(1) 
introductory  text  and  paragraph  (a)(l)(i); 

c.  Redesignating  paragraph  (a)(l)(ii)  as 
paragraph  (a)(l)fiii)  and  adding  a  new 
paragraph  (a)(l)(ii); 

d.  In  the  newly  redesignated 
paragraph  (a)(l)(iii)(A)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"; 

e.  By  adding  the  words  "and  a  diluent 
monitor"  after  the  word  "system"  in  the 
newly  redesignated  paragraph 
(a)(l)(iii)(B); 


f.  In  paragraph  (a)(2)  introductory  text 
by  adding  the  words  ",  for  purposes  of 
heat  input  determination,"  after  the 
words  "from  each  unit  and"; 

g.  In  paragraph  (a)(2)(ii)(A)  by  adding 
the  word  "rate"  after  the  words  "heat 
input"; 

n.  In  paragraph  (b)(1)  introductory 
text  by  removing  the  semicolon  and  by 
adding  the  words  ",  for  purposes  of  heat 
input  determination,"  at  the  end  of  the 
paragraph; 

i.  Revising  paragraph  (b)(l)(ii)(A); 

j.  In  paragraph  (b)(2)(ii)(B)  by  adding 
the  word  "rate"  after  the  words  "heat 
input"  in  the  first  sentence  and  by 
revising  the  second  sentence; 

k.  In  paragraph  (b)(2)(iii)  by  adding 
the  words  ",  in  accordance  with 
paragraph  (a)  of  this  section"  after  the 
word  "purposes"; 

1.  Revising  paragraph  (c); 

m.  Revising  paragraph  (d); 

n.  In  paragraph  (e)  introductory  text 
by  revising  the  first  sentence,  revising 
the  words  "appendix  F  of '  to  read 
"appendix  F  to"  in  the  second  sentence, 
and  adding  a  new  sentence  between  the 
first  and  second  sentences; 

o.  In  paragraph  (e)(1)  introductory  text 
by  revising  the  second  sentence  and 
adding  a  new  third  sentence; 

p.  In  paragraph  (e)(l)(i)  by  adding  the 
word  "rate"  after  "heat  input"  and  by 
revising  the  reference  to  "§  75.16(e)(5)" 
to  read  "§  75.16(e)(3)"; 

q.  In  paragraph  (e)(2)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"  in  the  first  sentence  and  by 
removing  the  words  "or  a  common 
stack"  in  the  last  sentence;  and 

r.  In  paragraph  (g)  by  removing  the 
words  "the  owner  or  operator  should" 
and  by  revising  the  reference  to 
"§  75.16(e)(5)"  to  read  "§  75.16(e)(3)". 

The  revisions  and  additions  read  as 
follows: 

§  75.72    Determination  of  NOx  mass 
emissions. 

***** 

(a)  •  *  * 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emissions  monitoring  system  and  a  flow 
monitoring  system  in  the  common  stack, 
record  the  combined  NOx  mass 
emissions  for  the  units  exhausting  to  the 
common  stack,  and,  for  purposes  of 
determining  the  hourly  unit  heat  input 
rates,  either: 

(i)  Apportion  the  common  stack  heat 
input  rate  to  the  individual  units 
according  to  the  procedures  in 
§  75.16(e)(3);  or 

(ii)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  system  and 
diluent  monitor  in  the  duct  to  the 
common  stack  irom  each  unit;  or 


(b)*  *  * 

(!)*•* 
(ii)*  •  * 

(A)  Use  the  procedures  in  appendix  D 
to  determine  heat  input  for  that  imit; 
however,  for  a  common  pipe 
configuration,  the  heat  input 
apportionment  provisions  in  section 
2.1.2  of  appendix  D  to  this  part  shall  not 
be  used  to  meet  the  NOx  mass  reporting 
provisions  of  this  subpart  unless  all  of 
the  imits  served  by  the  common  pipe 
are  affected  luiits  and  have  similar 
efficiencies;  and 
***** 

(2)  •   *   • 
(ii)*  '  * 

(B)  *  *  *  However,  for  a  common 
pipe  serving  both  affected  and  non- 
affected  units,  the  heat  input  rate 
apportionment  provisions  in  section 
2.1.2  of  appendix  D  to  this  part  shall  not 
be  used  to  meet  the  NOx  mass  reporting 
provisions  of  this  subpart.  *  *   * 
***** 

(c)  Unit  with  a  main  stack  and  a 
bypass  stack.  Whenever  any  portion  of 
the  flue  gases  fit)m  an  affected  unit  can 
be  routed  through  a  bypass  stack  to 
avoid  the  installed  NOx-diluent 
continuous  emissions  monitoring 
system  or  NOx  concentration 
monitoring  system,  the  owner  and 
operator  shall  either: 

(1)  Install,  certify,  operate,  and 
maintain  separate  NOx-diluent 
continuous  emissions  monitoring 
systems  and  flow  monitoring  systems  on 
the  main  stack  and  the  bypass  stack  and 
calculate  NOx  mass  emissions  for  the 
unit  as  the  sum  of  the  NOx  mass 
emissions  measured  at  the  two  stacks; 

(2)  Monitor  NOx  mass  emissions  at 
t^e  main  stack  using  a  NOx-diluent 
CEMS  and  a  flow  monitoring  system 
and  measure  NOx  mass  emissions  at  the 
bypass  stack  using  the  reference 
methods  in  §  75.22(b)  for  NOx 
concentration,  flow  rate,  and  diluent  gas 
concentration,  or  NOx  concentration 
and  flow  rate,  and  calculate  NOx  mass 
emissions  for  the  unit  as  the  sum  of  the 
emissions  recorded  by  the  installed 
monitoring  systems  on  the  main  stack 
and  the  emissions  measured  by  the 
reference  method  monitoring  systems; 
or 

(3)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  CEMS  and  a 
flow  monitoring  system  only  on  the 
main  stack.  If  this  option  is  chosen,  it 

is  not  necessary  to  designate  the  exhaust 
configuration  as  a  multiple  stack 
configiuation  in  the  monitoring  plan 
required  under  §  75.53,  since  only  the 
main  stack  is  monitored.  For  each  unit 
operating  hour  in  which  the  bypass 
stack  is  used,  report  NOx  mass 
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emissions  as  follows.  If  the  unit  heat 
input  is  determined  using  a  flow 
monitor  and  a  diluent  monitor,  report 
NOx  mass  emissions  using  the 
maximum  potential  NOx  emission  rate, 
the  maximum  potential  flow  rate,  and 
either  the  maximum  potential  CO2 
concentration  or  the  minimum  potential 
O2  concentration  (as  applicable).  The 
maximum  potential  NOx  emission  rate 
may  be  specific  to  the  type  of  fuel 
combusted  in  the  unit  during  the  bypass 
(see  §  75.33(c)(8)).  If  the  unit  heat  input 
is  determined  using  a  fuel  flowmeter,  in 
accordance  with  appendix  D  to  this 
part,  report  NOx  mass  emissions  as  the 
product  of  the  maximum  potential  NOx 
emission  rate  and  the  actual  measured 
hourly  heat  input  rate. 

(d)  Unit  with  multiple  stack  or  duct 
configuration.  When  the  flue  gases  from 
an  affected  unit  discharge  to  the 
atmosphere  through  more  than  one 
stack,  or  when  the  flue  gases  from  an 
affected  unit  utilize  two  or  more  ducts 
feeding  into  a  single  stack  and  the 
owner  or  operator  chooses  to  monitor  in 
the  ducts  rather  than  in  the  stack,  the 
owner  or  operator  shall  either: 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emission  monitoring  system  and  a  flow 
monitoring  system  in  each  of  the 
multiple  stacks  and  determine  NOx 
mass  emissions  from  the  affected  unit  as 
the  sum  of  the  NOx  mass  emissions 
recorded  for  each  stack.  If  another  unit 
also  exhausts  flue  gases  into  one  of  the 
monitored  stacks,  the  owner  or  operator 
shall  comply  with  the  applicable 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  in  order  to  properly 
determine  the  NOx  mass  emissions  from 
the  imits  using  that  stack; 
"    (2)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emissions  monitoring  system  and  a  flow 
monitoring  system  in  each  of  the  ducts 
that  feed  into  the  stack,  and  determine 
NOx  mass  emissions  from  the  affected 
unit  using  the  sum  of  the  NOx  mass 
emissions  measured  at  each  duct;  or 

(3)  If  the  imit  is  eligible  to  use  the 
procediires  in  appendix  D  to  this  part 
and  if  the  conditions  and  restrictions  of 
§  75.17(c)(2)  are  fully  met.  install, 
certify,  operate,  and  maintain  a  NOx- 
diluent  continuous  emissions 
monitoring  system  in  one  of  the  ducts 
feeding  into  the  stack  or  in  one  of  the 
multiple  stacks,  (as  applicable)  in 
accordance  with  §  75.17(c)(2),  and  use 
the  procedures  in  appendix  D  to  this 
part  to  determine  heat  input  rate  for  the 
unit. 

(e)  *  *  *  The  owner  or  operator  may 
use  a  NOx  concentration  monitoring 
system  and  a  flow  monitoring  system  to 
determine  NOx  mass  emissions  for  the 


cases  described  in  paragraphs  (a) 
through  (c)  of  this  section  and  in 
paragraph  (d)(1)  or  paragraph  (d)(2)  of 
this  section  (in  place  of  a  NOx-diluent 
continuous  emissions  monitoring 
system  and  a  flow  monitoring  system). 
However,  this  option  may  not  be  used 
for  the  case  described  in  paragraph 
(d)(3)  of  this  section.  *  *  * 

(1)  *  *  *  In  addition,  the  owner  or 
operator  must  provide  heat  input  rate 
values  for  each  unit  utilizing  a  common 
stack.  The  owner  or  operator  may  either: 
***** 

45.  Section  75.73  is  amended  by: 

a.  In  the  second  sentence  of  paragraph 
(a)  by  adding  the  word  "compliance" 
before  the  word  "deadline",  and  by 
revising  the  reference  to  "§  75.70"  to 
read  "§  75.70(b)"; 

b.  In  paragraph  (a)(6)  introductory  text 
by  removing  the  word  "following",  by 
revising  the  words  "this  paragraph"  to 
read  "§  75.58(c)",  and  by  removing  the 
colon  at  the  end  of  the  paragraph  and 
adding  a  period  in  its  place; 

c.  Removing  paragraphs  (a)(6)(i) 
through  (a)(6)(vi)  and  paragraphs 
(e)(l)(i)  and  (e)(l)(ii); 

d.  Adding  new  paragraphs  {a)(8), 
(d)(6),  (f)(l)(vii),  and  (f)(l)(viii); 

e.  Revising  the  second  and  third 
sentences  of  paragraph  (c)(3)  and  adding 
a  new  last  sentence; 

f.  Revising  paragraph  (e)(1);  and 

g.  In  paragraph  (e)(2)  by  adding  the 
words  "certification  or"  before  the 
words  "recertification  application"  in 
the  third  sentence,  and  by  adding  a  new 
sentence  to  the  end  of  the  paragraph. 

The  revisions  and  additions  read  as 
follows: 

§75.73    Recordkeeping  and  reporting. 

(a)*  *  * 

(8)  Formulas  from  monitoring  plan  for 
total  NOx  mass. 

***** 

(c)*  *  * 

(3)  *  *  *  In  addition,  to  the  extent 
applicable,  each  monitoring  plan  shall 
contain  the  information  in  §  75.53, 
paragraphs  (f)(l)(i).  (f)(2)(i).  and  (f)(4)  in 
electronic  format  and  the  information  in 
§  75.53,  paragraphs  (f)(l)(ii)  and  (f)(2)(ii) 
in  hardcopy  format.  For  imits  using  the 
low  mass  emissions  excepted 
methodology  imder  §  75.19,  the 
monitoring  plan  shall  include  the 
additional  information  in  §  75.53. 
paragraphs  (f)(5)(i)  and  (f)(5)(ii).  The 
monitoring  plan  also  shall  identify,  in 
electronic  format,  the  reporting 
schedule  for  the  affected  unit  (ozone 
season  or  quarterly),  the  begiiming  and 
end  dates  for  the  reporting  schedule, 
seasonal  controls  indicator,  ozone 
season  fuel  switching  flag,  and  whether 


year-round  reporting  for  the  unit  is 
required  by  a  State  or  local  agency. 

(d)*   *   * 

(6)  Routine  appendix  E  retest  reports. 
If  requested  by  the  applicable  EPA 
Regional  Office,  appropriate  State,  and/ 
or  appropriate  local  air  pollution  control 
agency,  the  designated  representative 
shall  submit  a  hardcopy  report  within 
45  days  after  completing  a  required 
periodic  retest  according  to  section  2.2 
of  appendix  E  to  this  part,  or  within  15 
days  of  receiving  the  request,  whichever 
is  later.  The  designated  representative 
shall  report  the  hardcopy  information 
required  by  §  75.59(b)(5)  to  the 
applicable  EPA  Regional  Office, 
appropriate  State,  and/or  appropriate 
local  air  pollution  control  agency  that 
requested  the  hardcopy  report. 

(e)  *  *   * 

(1)  Electronic  submission.  The 
designated  representative  for  an  affected 
unit  shall  submit  to  the  Administrator  a 
complete,  electronic,  up-to-date 
monitoring  plan  file  for  each  affected 
unit  or  group  of  imits  monitored  at  a 
common  stack  and  each  non-affected 
unit  under  §  75.72(b)(2)(ii),  no  later  than 
45  days  prior  to  the  initial  certification 
test;  at  the  time  of  a  certification  or 
recertification  application  submission; 
and  whenever  an  update  of  the 
electronic  monitoring  plan  is  required, 
either  under  §  75.53  or  elsewhere  in  this 
part. 

(2)  *  *  *  Electronic  submittal  of  all 
monitoring  plan  information,  including 
hardcopy  portions,  is  permissible 
provided  that  a  paper  copy  of  the 
hardcopy  portions  can  be  furnished 
upon  request. 

(f)*   *  * 

(D*  *   * 

(vii)  Reporting  period  heat  input. 

(viii)  New  reporting  frequency  and 
begin  date  of  the  new  reporting 
frequency  (if  applicable). 
***** 

46.  Section  75.74  is  amended  by: 

a.  Revising  paragraph  (c)(2){i)(D)(2); 

b.  Adding  a  new  second  sentence  to 
paragraph  (c)(2){ii)  introductory  text; 

c.  In  paragraph  (c)(2)(ii)(A),  adding 
the  words  "(or  operating  level(s»"  after 
the  words  "RATA  load  level(s)"; 

d.  Revising  paragraphs  (c)(2)(ii)(C) 
and  (c)(2)(ii)(H)(J); 

e.  In  paragraph  (c)(3)(iii)  by  revising 
the  first  and  second  sentences; 

f.  In  paragraph  (c)(3)(iv)  by  adding  in 
the  second  sentence  the  word  "the" 
after  the  word  "only"  and  by  revising 
the  words  "included  when 
determining"  to  read  "used  to 
determine"; 

g.  In  paragraph  (c)(3)(v)  by  adding  a 
new  second  sentence; 
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h.  In  paragraph  (c)(3)(vi)(B)  by 
removing  the  quotation  marks  around 
the  words  "probationary  calibration 
error  test"  in  the  first  sentence,  by 
revising  the  reference  to  "§  75.20(b)(3)" 
to  read  "§  75.20(b)(3)(ii)"  in  the  first 
sentence,  and  by  adding  the  words 
"(subject  to  the  restrictions  in  paragraph 
(c)(3)(xii)  of  this  section)"  after  the 
words"§  75.20(b)(3)"  in  the  third 
sentence; 

•  i.  In  paragraph  (c)(3)(x)  by  adding  the 
words  ",  if  applicable,"  after  the  words 
"§  75.20(b)(3)  and"; 

j.  In  paragraph  (c)(3)(xi)  by  adding  a 
comma  after  each  occurrence  of  the 
word  "diagnostic",  by  revising  the 
words  "§  75.31  or  §  75.33"  in  the  third 
sentence  to  read  "  §  75.31,  §  75.33.  or 
§  75.37".  and  by  adding  the  words 
"conditional  data  validation"  before  the 
word  "provisions"  in  the  fifth  sentence; 

k.  In  paragraphs  (c)(3)(xii)(A)  and  (B) 
by  revising  each  occiurence  of  the 
words  "§  75.31  or  §  75.33"  to  read 
"§  75.31.  §  75.33,  or  §  75.37".  by  adding 
a  comma  after  the  occiurence  of  the 
word  "diagnostic"  in  each  paragraph. 
and  by  adding  the  words  "conditional 
data  vdidation"  before  the  word 
"provisions"  in  the  second  sentence  of 
paragraph  (c)(3)(xii)(B). 

1.  In  paragraph  (c)(4)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"  in  the  first  sentence  and  by 
adding  a  new  third  sentence; 

m.  In  paragraph  (c)(5)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"; 

n.  Revising  paragraphs  (c)(6){v), 
(c)(7)(ii).  and  {c)(8)(ii); 

o.  Adding  a  new  paragraph  {c)(7)(iii); 

p.  Revising  paragraph  (c)(10);  and 

q.  In  the  second  sentence  of  paragraph 
(c)(ll)  by  revising  the  word  "calender" 
to  read  "calendar". 

The  revisions  and  additions  read  as 
follows: 

S  75.74    Annual  and  ozone  season 
monitoring  and  reporting  requirements. 

***** 

(c)*  *  * 

(2)  *  *  * 

(i)*  *  * 

(D)*  *    * 

(2)  If  the  monitor  passed  a  linearity 
check  on  or  after  January  1  of  the 
previous  year  and  the  unit  or  stack  on 
which  the  monitor  is  located  operated 
for  fewer  than  336  unit  or  stack 
operating  hours  (as  defined  in  §  72.2  of 
this  chapter)  in  the  previous  ozone 
season,  the  owner  or  operator  may  have 
a  grace  period  of  up  to  168  unit  or  stack 
operating  hours  to  perform  a  linearity 
check,  subject  to  the  restrictions  in  this 
paragraph  and  in  paragraph  (c)(3)(xii)  of 
this  section,  and  the  owner  or  operator 


may  continue  to  submit  quality  assured 
data  from  that  monitor  as  long  as  all 
other  required  quality  assurance  tests 
are  passed.  If  the  unit  or  stack  operates 
for  more  than  the  allowable  grace  period 
of  168  unit  or  stack  operating  hours  in 
the  current  ozone  season  without  a 
linearity  check  of  the  monitor  having 
been  performed,  the  owner  or  operator 
of  the  unit  shall  either  report  data  from 
a  certified  backup  monitoring  system  or 
reference  method  or  shall  report 
substitute  data  using  the  missing  data 
procedures  under  paragraph  (c)(7)  of 
this  section,  starting  with  the  first  unit 
or  stack  operating  hour  after  the  grace 
period  expires  and  continuing  until  the 
successful  completion  of  a  linearity 
check.  Note  that  the  grace  period  shall 
not  extend  beyond  the  end  of  the  third 
calendar  quarter. 
***** 

(ii)  *  *  *  Notwithstanding  this 
requirement,  a  pre-ozone  season  RATA 
need  not  be  performed  between  October 
1  and  April  30,  if  a  RATA  was  passed 
during  the  previous  ozone  season  and  if 
the  conditions  in  paragraph  {c)(3){vii)  of 
this  section  are  met,  thereby  ensuring 
that  the  data  from  the  CEMS  are  quality- 
assured  at  the  beginning  of  the  current 
ozone  season. 
***** 

(C)  For  flow  rate  monitoring  systems 
installed  on  peaking  units  or  bypass 
stacks  and  for  flow  monitors  exempted 
from  multiple-level  RATA  testing  under 
section  6.5.2(e)  of  appendix  A  to  this 
part,  a  single-load  (or  single-level) 
RATA  is  required.  For  all  other  flow  rate 
monitoring  systems,  a  2-load  (or  2-level) 
RATA  is  required  at  the  two  most 
frequently-used  load  or  operating  levels 
(as  defined  under  section  6.5.2.1  of 
appendix  A  to  this  part),  with  the 
following  exceptions.  Eiccept  for  flow 
monitors  exempted  from  3-level  RATA 
testing  under  section  6.5.2(e)  of 
appendix  A  to  this  part,  a  3-load  flow 
RATA  is  required  at  least  once  every 
five  years  and  is  also  required  if  the 
flow  monitor  polynomial  coefficients  or 
K  factor{s)  are  changed  prior  to 
conducting  the  flow  RATA  required 
under  this  paragraph. 
***** 

(H)  *  *  *  (I)  If  the  monitoring  system 
passed  a  RATA  on  or  after  January  1  of 
the  previous  year  and  the  unit  or  stack 
on  which  the  monitor  is  located 
operated  for  fewer  than  336  Unit  or  stack 
operating  hours  (as  defined  in  §  72.2  of 
this  chapter)  in  the  previous  ozone 
season,  the  owner  or  operator  may  have 
a  grace  period  of  up  to  720  unit  or  stack 
operating  hours  to  perform  a  RATA, 
subject  to  the  restrictions  in  this 
paragraph  and  in  paragraph  (c)(3)(xii)  of 


this  section,  and  the  owner  or  operator 
may  continue  to  report  quality  assured 
data  from  that  monitor  as  long  as  all 
other  required  quality  assurance  tests 
are  passed.  If  the  unit  or  stack  operates 
for  more  than  the  allowable  grace  period 
of  720  unit  or  stack  operating  hours  in 
the  current  ozone  season,  without  a 
RATA  of  the  monitoring  system  having 
been  performed,  the  owner  or  operator 
of  the  unit  or  stack  shall  either  report 
data  from  a  certified  backup  monitoring 
system  or  reference  method  or  shall 
report  substitute  data  using  the  missing 
data  procedures  under  paragraph  (c)(7) 
of  this  section,  starting  with  the  first 
unit  operating  hour  after  the  grace 
period  expires  and  continuing  until  the 
successful  completion  of  the  RATA. 
Note  that  the  grace  period  shall  not 
extend  beyond  the  end  of  the  third 
calendar  quarter. 
***** 

(3)*   *   * 

(iii)  For  each  flow  monitoring  system 
required  by  this  subpart,  except  for  flow 
monitors  installed  on  non-load-based 
units  that  do  not  produce  electrical  or 
thermal  output,  flow-to-load  ratio  tests 
are  required  in  the  second  and  third 
calendar  quarters,  in  accordance  with 
section  2.2.5  of  appendix  B  to  this  part. 
U  the  flow-to-load  ratio  test  for  the 
second  calendar  quarter  is  failed,  the 
owner  or  operator  shall  follow  the 
procedures  in  section  2.2.5(c)(8)  of 
appendix  B  to  this  part.  *  *  * 
***** 

(v)  *  *  *  Automatic  deadline 
extensions  may  be  claimed  for  the  two 
calendar  quarters  outside  the  ozone 
season  (the  first  and  fourth  calendar 
quarters),  since  a  fuel  flow-to-load  ratio 
test  is  not  required  in  those  quarters. 


(4)  *  *  *  The  owner  or  operator  shall 
include  all  calendar  quarters  in  the  year 
when  determining  the  deadline  for 
visual  inspection  of  the  primary  fuel 
flowmeter  element,  as  specified  in 
section  2.1.6(c)  of  appendix  D  to  this 
part. 
***** 

(6)*   •   ' 

(v)  The  results  of  RATAs  (and  any 
other  quality  assurance  test(s)  required 
under  paragraph  (c)(2)  or  (c)(3)  of  this 
section)  which  affect  data  validation  for 
the  current  ozone  season,  but  which 
were  performed  outside  the  ozone 
season  (i.e..  between  October  1  of  the 
previous  calendar  year  and  April  30  of 
the  current  calendar  year),  shall  be 
reported  in  the  quarterly  report  for  the 
second  quarter  of  the  current  calendar 
year  (or  in  the  report  for  the  third 
calendar  quarter  of  the  current  calendar 


40448 


Federal  Register / Vol.  67,  No.  113 /Wednesday,  June  12,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  113 /Wednesday,  June  12,  2002 /Rules  and  Regulations  40449 


year,  if  the  unit  or  stack  does  not 
operate  in  the  second  quarter). 

(7)*    *    * 

(ii)  The  applicable  missing  data 
procedures  of  §§  75.31  through  75.37 
shall  be  used,  with  one  exception.  When 
a  fuel  which  has  a  significantly  higher 
NOx  emission  rate  than  any  of  the 
fuel(s)  combusted  in  prior  ozone 
seasons  is  combusted  in  the  unit,  and  no 
quality-assured  NOx  data  have  been 
recorded  in  the  cvurent.  or  any  previous, 
ozone  season  while  combusting  the  new 
fuel,  the  owner  or  operator  shall 
substitute  the  maximum  potential  NOx 
emission  rate,  as  defined  in  §  72.2  of 
this  chapter,  from  a  NOx-diluent 
continuous  emission  monitoring  system, 
or  the  maximum  potential  concentration 
of  NOx,  as  defined  in  section  2.1.2.1  of 
appendix  A  to  this  part,  from  a  NOx 
concentration  monitoring  system.  The 
maximum  potential  value  used  shall  be 
specific  to  the  new  fuel.  The  owner  or 
operator  shall  substitute  the  maximiun 
potential  value  for  each  hour  of  missing 
NOx  data  until  the  first  hour  that 
quality-assured  NOx  data  are  obtained 
while  combusting  the  new  fuel,  and 
then  shall  resume  use  of  the  missing 
data  routines  in  §§  75.31  through  75.37; 
and 

(iii)  In  order  to  apply  the  missing  data 
routines  described  in  §§  75.31  through 
75.37  on  an  ozone  season-only  basis,  the 
procedures  in  those  sections  shall  be 
modified  as  follows: 

(A)  The  use  of  the  initial  missing  data 
procediues  in  §  75.31  shall  commence 
with  the  first  unit  operating  hour  in  the 
first  ozone  season  for  which  emissions 
data  are  required  to  be  reported  under 
§75.64. 

(B)  In  §  75.31(a),  the  phrases  "During 
the  first  720  quality-assured  monitor 
operating  hours  within  the  ozone 
season"  and  "diuing  the  first  2,160 
quality-assured  monitor  operating  hours 
within  the  ozone  season"  apply 
respectively  instead  of  the  phrases 
"During  the  first  720  quality-assured 
monitor  operating  hours"  and  "during 
the  first  2,160  quality-assxu-ed  monitor 
operating  hoius". 

(C)  In  §  75.32(a).  the  phrases  "the  first 
720  quality-assured  monitor  operating 
hours  within  the  ozone  season"  and 
"the  first  2,160  quality-assured  monitor 
operating  hours  within  the  ozone 
season"  apply,  respectively,  instead  of 
the  phrases  "the  first  720  quality- 
assured  monitor  operating  hours"  and 
"the  first  2,160  quality-assured  monitor 
operating  hours". 

(D)  In  §  75.32(a)(1),  the  phrase 
"Following  initial  certification,  prior  to 
completion  of  3,672  unit  (or  stack) 
operating  hoius  within  the  ozone 
season"  applies  instead  of  the  phrase 


"Prior  to  completion  of  8,760  unit  (or 
stack)  operating  hoius  following  initial 
certification". 

(E)  In  Equation  8,  the  phrase  "Total 
imit  operating  hours  within  the  ozone 
season"  applies  instead  of  the  phrase 
"Total  imit  operating  hours". 

(F)  In  §  75.32(a)(2),  the  phrase  "3,672 
imit  (or  stack)  operating  hoiu-s  within 
the  ozone  season"  applies  instead  of  the 
phrase  "8,760  unit  (or  stack)  operating 
hours". 

(G)  In  the  numerator  of  Equation  9, 
the  phrase  "Total  unit  operating  hoius 
within  the  ozone  season"  applies 
instead  of  the  phrase  "Total  unit 
operating  hours",  and  the  phrase  "3,672 
unit  operating  hours  within  the  ozone 
season"  applies  instead  of  the  phrase 
"8,760  imit  operating  hours".  In  the 
denominator  of  Equation  9,  the  number 
"3,672"  applies  instead  of  "8,760". 

(H)  Use  tne  following  instead  of  the 
first  three  sentences  in  §  75.32(a)(3): 
"When  calculating  percent  monitor  data 
availability  using  Equation  8  or  9,  the 
owner  or  operator  shall  include  all  unit 
or  stack  operating  hours  within  the 
ozone  season,  and  all  monitor  operating 
hours  within  the  ozone  season  for 
which  quality-assured  data  were 
recorded  by  a  certified  primary  monitor; 
a  certified  redundant  or  non-redundant 
backup  monitor  or  a  reference  method 
for  that  unit;  or  by  an  approved 
alternative  monitoring  system  under 
subpart  E  of  this  part.  No  hours  from 
more  than  three  years  (26,280  clock 
hours)  earlier  shall  be  used  in  Equation 
9.  For  a  unit  that  has  accumulated  fewer 
than  3,672  ozone  season  operating  hours 
in  the  previous  three  years,  use  the 
following:  in  the  numerator  of  Equation 
9  use  "Total  unit  operating  hours  within 
the  ozone  season  for  which  quality- 
assured  data  were  recorded  in  the 
previous  three  years";  and  in  the 
denominator  of  Equation  9  use  "Total 
unit  operating  hours  within  the  ozone 
season,  in  the  previous  three  years'." 

(I)  In  §  75.33(a),  the  phrases  "the  first 
720  quality-assured  monitor  operating 
hours  within  the  ozone  season"  and 
"the  first  2,160  quality-assured  monitor 
operating  hours  within  the  ozone 
season"  apply,  respectively,  instead  of 
the  phrases  "the  first  720  quality- 
assured  monitor  operating  hours"  and 
"the  first  2,160  quality-assured  monitor 
operating  hours". 

Q)  Instead  of  the  last  sentence  of 
§  75.33(a),  use  "For  the  purposes  of 
missing  data  substitution,  the  owner  or 
operator  of  a  unit  shall  use  only  quality- 
assured  monitor  operating  hours  of  data 
that  were  recorded  within  the  ozone 
season  and  no  more  than  three  years 
(26,280  clock  hours)  prior  to  the  date 
and  time  of  the  missing  data  period." 


(K)  In  §§  75.33(b),  75.33(c),  75.35, 
75.36,  and  75.37,  the  phrases  "720 
quality-assured  monitor  operating  hours 
within  the  ozone  season"  and  "2,160 
quality-assured  monitor  operating  hours 
within  the  ozone  season"  apply, 
respectively,  instead  of  the  phrases  "720 
quality-assured  monitor  operating 
hours"  and  "2,160  quality-assured 
monitor  operating  hours". 

(L)  to  §  75.34(a)(3),  the  phrase  "720 
quality-assured  monitor  operating  hours 
within  the  ozone  season"  applies 
instead  of  "720  quality-assured  monitor 
operating  hours". 

(8)*   *   * 

(ii)  For  units  with  add-on  emission 
controls,  using  the  missing  data  options 
in  §  75.34(a)(1)  through  §  75.34(a)(4),  the 
range  of  operating  parameters  for  add-on 
emission  controls,  as  described  in 
§  75.34(a)  and  information  for  verifying 
proper  operation  of  the  add-on  emission 
controls  during  missing  data  periods,  as 
described  in  §  75.34(d). 
***** 

(10)  Units  may  qualify  to  use  the  low 
mass  emissions  excepted  monitoring 
methodology  in  §  75.19  on  an  ozone 
season  basis.  In  order  to  be  allowed  to 
use  this  methodology,  a  unit  may  not 
emit  more  than  50  tons  of  NOx  per 
ozone  season,  as  provided  in 
§  75.19(a)(l)(i)(A)(3).  If  any  low  mass 
emissions  unit  fails  to  provide  a 
demonstration  that  its  ozone  season 
NOx  mass  emissions  are  less  than  or 
equal  to  50  tons,  then  the  unit  is 
disqualified  from  using  the 
methodology.  The  owner  or  operator 
must  install  and  certify  any  equipment 
needed  to  ensure  that  the  unit  is 
monitored  using  an  acceptable 
methodology  by  December  31  of  the 

following  year. 
***** 

Appendix  A  Section  1     [Amended] 

47.  Appendix  A  to  part  75  is  amended 
by: 

a.  In  section  heading  1.1  by  revising 
the  words  "Pollutant  Concentration  and 
CO2  or  O2"  to  read  "Gas"; 

b.  In  the  second  sentence  of  section 
1.1  by  revising  the  words  "SO2  pollutant 
concentration  monitor  or  NOx"  to  read 
"SO2,  CO2,  O2,  or  NOx  concentration 
monitoring  system  or  NOx-diluent"; 

c.  In  section  heading  1.1.1  by 
removing  the  words  "Pollutant 
Concentration  and  CO2  or  O2"; 

d.  In  section  heading  1.1.2  by 
removing  the  words  "Pollutant 
Concentration  and  CO2  or  O2  Gas"; 

e.  In  the  fourth  sentence  of  section  1.2 
by  revising  the  words  "section  6.5. 2". to 
read  "section  6.5.2.1";  and 

f.  Removing  the  first  sentence  of 
section  1.2.2. 


48.  Appendix  A  to  part  75  is  amended 
by: 

a.  Revising  the  second  and  third 
sentences  of  section  2.1; 

b.  In  the  first  sentence  of  section  2.1.1 
by  revising  the  words  "this  section  2" 
to  read  "sections  2.1.1.1  through  2.1.1.5 
of  this  appendix"; 

c.  Amending  paragraph  (a)  of  section 
2.1.1.1  by  adding  two  new  sentences 
following  the  third  sentence; 

d.  Transferring  Equations  A-la  and 
A-lb  and  the  variable  equations  and 
Note  following  them  from  paragraph  (c) 
of  section  2.1.1.1  to  the  end  of 
paragraph  (a)  of  section  2.1.1.1,  and 
then  revising  the  definition  of  the 
variable  "%S"  in  Equation  A-lb  and 
adding  a  definition  for  the  variable 
"GCV"  after  the  definition  of  the 
variable  "%C02w"  in  Equation  A-lb; 

e.  Amending  paragraph  (b)  of  section 
2.1.1.1  by  adding  a  new  sentence  after 
the  first  sentence  and  by  adding  two 
new  sentences  to  the  end  of  the 
paragraph; 

f.  Adding  three  sentences  to  the  end 
of  paragraph  (a)  of  section  2.1.1.2; 

g.  Adding  a  new  second  sentence  to 
paragraph  (c)  of  section  2.1.1.2  ; 

h.  Revising  the  definition  of  the 
variable  "MPC"  in  Equation  A-2  of 
paragraph  (c)  of  section  2.1.1.2; 

i.  Revising  the  fifth  and  tenth 
sentences  of  section  2.1.1.3; 

j.  In  paragraph  (c)  of  section  2.1.1.4  by 
adding  a  new  second  sentence; 

k.  Removing  the  first  sentence  of 
paragraph  (d)  of  section  2.1.1.4  and 
adding  three  sentences  in  its  place; 

1.  Adding  a  new  fifth  sentence  in 
paragraph  (g)  of  section  2.1.1.4; 

m.  In  the  first  sentence  of  section 
2.1.1.5,  revising  the  words  "paragraphs 
(a)  and  (b)"  to  read  "paragraphs  (a),  (b), 
and  (c)"; 

n.  Removing  the  final  sentence  in 
paragraph  (c)  of  section  2.1.1.5  and 
adding  a  new  final  sentence; 

0.  In  section  2.1.2,  revising  the  words 
"section  2.1.2.1"  to  read  "sections 
2.1.2.1  through  2.1.2.5  of  this 
appendix"; 

p.  In  paragraph  (a)  of  section  2.1.2.1 
by  adding  a  new  second  sentence,  by 
revising  the  word  "part"  to  read 
"section"  in  the  first  sentence  of  Option 
1 ,  by  adding  two  new  sentences  at  the 
end  of  Option  1,  by  adding  a  new 
sentence  at  the  end  of  Option  2,  by 
removing  the  word  "or"  from  Option  3, 
by  removing  the  period  at  the  end  of 
Option  4  and  adding  ";  or"  in  its  place; 
and  by  adding  a  new  Option  5; 

q.  Adding  a  new  final  sentence  to 
paragraph  (b)  of  section  2.1.2.1; 

r.  Adding  two  new  sentences  to  the 
end  of  paragraph  (c)  of  section  2.1.2.1; 

s.  Revising  tne  first  sentence  of 
paragraph  (d)  of  section  2.1.2.1; 


t.  Revising  paragraph  (e)  and  Table  2- 
2  in  section  2.1.2.1; 

u.  Revising  paragraph  (a)  of  section 
2.1.2.2; 

V.  In  the  third  sentence  of  paragraph 
(b)  of  section  2.1.2.2,  adding  the  words 
"(if  applicable)"  after  the  words  "  NOx 
emissions"; 

w.  In  paragraph  (c)  of  section  2.1.2.2 
by  adding  the  words  "from  the  NOx 
component  of  a  certified  monitoring 
system,"  after  the  words  "quality 
assured  data"  in  the  first  sentence,  by 
adding  the  words  "(for  units  with  add- 
on NOx  controls  or  turbines  using  dry 
low  NOx  technology)"  after  the  words 
"malfunction  or"  in  the  second 
sentence,  by  adding  the  words  "(if 
applicable)"  after  the  words  "NOx 
emissions"  in  the  third  sentence,  and  by 
adding  a  new  second  sentence  after  the 
first  sentence; 

X.  Revising  the  fourth  sentence  of 
paragraph  (a)  of  section  2.1.2.3; 

y.  In  the  first  sentence  of  paragraph 
(b)  of  section  2.1.2.3,  revising  the  words 
"requires  a  span"  to  read  "requires  or 
allows  the  use  of  a  span  value"; 

z.  Revising  the  second  sentence  of 
paragraph  (b)  of  section  2.1.2.4  and 
adding  a  new  sentence  after  the  first 
sentence; 

aa.  Removing  the  first  sentence  of 
paragraph  (c)  of  section  2.1.2.4  and 
adding  three  sentences  in  its  place; 

bb.  In  paragraph  (e)  of  section  2.1.2.4 
by  adding  the  words  "or,  for  units  that 
use  dry  low  NOx  technology,"  after  the 
word  "SNCR),": 

cc.  Adding  a  new  sentence  after  the 
foiuth  sentence  in  paragraph  (f)  of 
section  2.1.2.4; 

dd.  In  the  third  sentence  of  section 
2.1.2.5,  revising  the  words  "paragraphs 
(a)  and  (b)"  to  read  "paragraphs  (a),  (b), 
and  (c)";   " 

ee.  In  paragraph  (c)  of  section  2.1.2.5, 
adding  the  word  "diagnostic"  before  the 
words  "linearity  test"  in  the  fifth 
sentence  and  revising  the  final  sentence; 

ff.  Adding  a  sentence  to  the  end  of  the 
section  2.1.3; 

gg.  Adding  two  nevy  sentences  to  the 
beginning  of  section  2.1.3.3; 

hh.  Revising  the  third  sentence  of 
section  2.1.4.1; 

ii.  In  the  fifth  sentence  of  section 
2.1.4.2,  by  adding  the  words  ",  as 
specified  in  section  2.2.2.1  of  this 
appendix"  after  the  words  "of  the 
calibration  span  value"; 

jj.  Adding  a  sentence  to  the  end  of 
section  2.1.6;  and 

kk.  Adding  text  to  reserved  section 
2.2. 

The  revisions  and  additions  read  as 
follows: 


Appendix  A  to  Part  75— Specifications  and 
Test  Procedures 


2.  Equipment  Specifications 

2. 1    Instrument  Span  and  Range 

*   *   •  To  meet  these  objectives,  select  the 
range  such  that  the  majority  of  the  readings 
obtained  during  typical  unit  operation  are 
Icept,  to  the  extent  practicable,  between  20.0 
and  80.0  percent  of  the  full-scale  range  of  the 
instrument.  These  guidelines  do  not  apply  to: 
(1)  SO2  readings  obtained  during  the 
combustion  of  very  low  sulfur  fuel  (as 
defined  in  §  72.2  of  this  chapter):  (2)  SO2  or 
NOx  readings  recorded  on  the  high 
measurement  range,  for  units  with  SO2  or 
NOx  emission  controls  and  two  span  values, 
unless  the  emission  controls  are  operated       r 
seasonally  (for  example,  only  during  the 
ozone  season);  or  (3)  SO:  or  NOx  readings 
less  than  20.0  percent  of  full-scale  on  the  low 
measurement  range  for  a  dual  span  unit, 
provided  that  the  maximum  expected 
concentration  (MEC),  low-scale  span  value, 
and  low-scale  range  settings  have  been 
determined  according  to  sections  2.1.1.2, 
2.1.1.4(a),  (b),  and  (g)  of  this  appendix  (for 
SO2),  or  according  to  sections  2.1.2.2, 
2.1.2.4(a)  and  (f)  of  this  appendix  (for  NOx). 

2.1.1     SO2  Pollutant  Concentration  Monitors 
2.1.1.1    Maximum  Potential  Concentration 

(a)  •  *  *  If  both  the  fuel  sulfur  content  and 
the  GCV  are  rouUnely  determined  from  each 
fuel  sample,  the  owner  or  operator  may.  as 
an  alternative  to  using  the  highest  individual 
percent  sulfur  and  lowest  individual  GCV 
values  in  the  MPC  calculation,  pair  the  sulfur 
content  and  GCV  values  from  each  sample 
analysis  and  calculate  the  ratio  of  percent 
sulfur  to  GCV  (i.e..  %S/GCV)  for  each  pair  of 
values.  If  this  option  is  selected,  the  MPC 
shall  be  calculated  using  the  highest  %S/ 
GCV  ratio  in  Equation  A-la  or  A-lb. 
****** 

(Eq.  A-lb) 
Where*  *  * 

%S  =  Maximum  sulfur  content  of  fuel  to  be 
fired,  wet  basis,  weight  percent,  as 
determined  according  to  the  applicable 
method  in  paragraph  (c)  of  section 
2.1.1.1. 
~*         *         *         *         • 

GCV  =  Minimum  gross  calorific  value  of  the 
fuel  or  blend  to  he  combusted,  based  on 
historical  fuel  sampling  and  analysis 
data  or,  if  applicable,  based  on  the  fuel 
contract  specifications  (Btu/lb).  If  based 
on  fuel  sampling  and  analysis,  the  GCV 
shall  be  determined  according  to  the 
applicable  method  in  paragraph  (c)  of 
section  2.1.1.1. 

***** 

(b)  *  *  •  For  the  purposes  of  this  section, 
2.1.1.1,  a  "certified"  CEMS  means  a  CEM 
system  that  has  met  the  applicable 
certification  requirements  of  either:  This  part, 
or  part  60  of  this  chapter,  or  a  State  CEM 
program,  or  the  source  operating  permit.  *  * 

*  Note  that  the  initial  MPC  value  is  subject 
to  periodic  review  under  section  2.1.1.5  of 
this  appendix.  If  an  MPC  value  is  found  to 
be  either  inappropriately  high  or  low,  the 
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MPC  shall  be  adjusted  in  accordance  with 
section  2.1.1.5,  and  corresponding  span  and 
range  adjustments  shall  be  made,  if 
necessary. 

***** 

2.1.1.2    Maximum  Expected  Concentration 

(a)  *  *  *  Each  initial  MEC  value  shall  be 
documented  in  the  monitoring  plan  required 
under  §  75.53.  Note  that  each  initial  MEC 
value  is  subject  to  periodic  review  under 
section  2.1.1.5  of  this  appendix.  If  an  MEC 
value  is  found  to  be  either  inappropriately 
high  or  low,  the  MEC  shall  be  adjusted  in 
accordance  withsection2.1.1.5,and 
corresponding  span  and  range  adjustments 
shall  be  made,  if  necessary. 
*        *        •    '     *        • 

(c)  •  *  *  For  the  purposes  of  this  section, 
2.1.1.2,  a  "certified"  CEMS  means  a  CEM 
system  that  has  met  the  applicable 
certification  requirements  of  either:  This  part, 
or  part  60  of  this  chapter,  or  a  State  CEM 
program,  or  the  source  operating  permit. 
***** 

MPC  =  Maximum  potential  concentration 
(ppm),  as  determined  by  Eq.  A-la  or  A- 
ib  in  section  2.1.1.1  of  this  appendix. 

***** 

2.1.1.3'   Span  Value(s)  and  Range(s) 

*  *  *  If  the  SO2  span  concentration  is  < 
500  ppm,  the  span  value  may  either  be 
rounded  upward  to  the  next  highest  multiple 
of  10  ppm,  or  to  the  next  highest  multiple  of 
100  ppm.  *  *  *  If  an  existing  State,  local,  or 
federal  requirement  for  span  of  an  SO2 
pollutant  concentration  monitor  requires  or 
allows  the  use  of  a  span  value  lower  than  that 
required  by  this  section  or  by  section  2.1.1.4 
of  this  appendix,  the  State,  local,  or  federal 
span  value  may  be  used  if  a  satisfactory 
explanation  is  included  in  the  monitoring 
plan,  unless  span  and/or  range  adjustments 
become  necessary  in  accordance  with  section 
2.1.1.5  of  this  appendix.  *  *  * 

2.1.1.4    Dual  Span  and  Range  Requirements 
***** 

(c)  *  *  *  Alternatively,  if  RAT  As  are 
performed  and  passed  on  both  measurement 
ranges,  the  owner  or  operator  may  use  two 
separate  SO2  analyzers  connected  to  separate 
probes  and  sample  interfaces.  *  *  * 

(d)  The  owner  or  operator  shall  designate 
the  monitoring  systems  and  components  in 
the  monitoring  plan  under  §  75.53  as  follows: 
when  a  single  probe  and  sample  interface  are 
used,  either  designate  the  low  and  high 
monitor  ranges  as  separate  SO2  components 
of  a  single,  primary  SO2  monitoring  system; 
designate  the  low  and  high  monitor  ranges  as 


the  SO2  components  of  two  separate,  primary 
SOj  monitoring  systems;  designate  the 
normal  monitor  range  as  a  primary 
monitoring  system  and  the  other  monitor 
range  as  a  non-redundant  backup  monitoring 
system:  or,  when  a  single,  dual-range  SO2 
analyzer  is  used,  designate  the  low  and  high 
ranges  as  a  single  SO2  component  of  a 
primary  SO2  monitoring  system  (if  this 
option  is  selected,  use  a  special  dual-range 
component  type  code,  as  specified  by  the 
Administrator,  to  satisfy  the  requirements  of 
§75.53(e)(l){iv)(D)).  When  two  SO2  analyzers 
are  connected  to  separate  probes  and  sample 
interfaces,  designate  the  analyzers  as  the  SO2 
components  of  two  separate,  primary  SO2 
monitoring  systems.  For  units  with  SO2 
controls,  if  the  default  high  range  value  is 
used,  designate  the  low  range  analyzer  as  the 
SO2  component  of  a  primary  SO2  monitoring 
system.  *  *  • 
***** 

(g)  *  *  *  However,  if  the  default  high 
range  option  in  paragraph  (f)  of  this  section 
is  selected,  the  fiill-scalet)f  the  low 
measurement  range  shall  not  exceed  five 
times  the  MEC  value  (where  the  MEC  is 
rounded  upward  to  the  next  highest  multiple 
of  10  ppm).  *  •  * 

2.1.1.5    Adjustment  of  Span  and  Range 

***** 

(c)  *  *  *  Use  the  data  validation 
procedures  in  §  75.20(b)(3),  beginning  with 
the  hour  in  which  the  span  is  changed. 

2.1.2    NOx  Pollutant  Concentration 
Monitors 


2.1.2.1    Maximum  Potential  Concentration 

(a)  *  *  *  For  the  purposes  of  this  section, 
2.1.2.1,  and  section  2.1.2.2  of  this  appendix, 
a  "blend"  means  a  frequently-used  fuel 
mixture  having  a  consistent  composition 
(e.g.,  an  oil  and  gas  mixture  where  the 
relative  proportions  of  the  two  fuels  vary  by 
no  more  than  10%,  on  average).  *  *  * 

Option  1:  •  •  *  For  cement  kilns,  use  2000 
ppm  as  the  MPC.  For  process  heaters,  use  200 
ppm  if  the  unit  bums  only  gaseous  fuel  and 
500  ppm  if  the  unit  bums  oil; 

Option  2:  *  *  *  For  a  new  gas-fired  or  oil- 
fired  combustion  turbine,  if  a  default  MPC 
value  of  50  ppm  was  previously  selected 
fitjm  Table  2-2,  that  value  may  be  used  until 
March  31,  2003; 
***** 

Option  5:  If  a  reliable  estimate  of  the 
uncontrolled  NOx  emissions  from  the  unit  is 
available  from  the  manufacturer,  the 
estimated  value  may  be  used. 


(b)  •  *  *  As  a  second  alternative,  when 
the  NOx  MPC  is  determined  from  emission 
test  results  or  from  historical  CEM  data,  as 
described  in  paragraphs  (a),  (d)  and  (e)  of  this 
section,  quality-assured  diluent  gas  (i.e.,  O2 
or  CO2)  data  recorded  concurrently  with  the 
MPC  may  be  used  to  calculate  the  MER. 

(c)  *  *  *  Note  that  whichever  MPC  option 
in  paragraph  2.1.2.1(a)  of  this  appendix  is 
selected,  the  initial  MPC  value  is  subject  to 
periodic  review  under  section  2.1.2.5  of  this 
appendix.  If  an  MPC  value  is  found  to  be 
either  inappropriately  high  or  low,  the  MPC 
shall  be  adjusted  in  accordance  with  section 
2.1.2.5,  and  corresponding  span  and  range 
adjustments  shall  be  made,  if  necessary. 

(d)  For  units  with  add-on  NOx  controls 
(whether  or  not  the  unit  is  equipped  with 
low-NOx  burner  technology),  or  for  units 
equipped  with  dry  low-NOx  (DLN) 
technology,  NOx  emission  testing  may  only 
be  used  to  determine  the  MPC  if  testing  can 
be  performed  either  upstream  of  the  add-on 
controls  or  during  a  time  or  season  when  the 
add-on  controls  are  not  in  operation  or  when 
the  DLN  controls  are  not  in  the  premixed 
(low-NOx)  mode.  *  *  * 

(e)  If  historical  CEM  data  are  used  to 
determine  the  MPC,  the  data  must,  for 
uncontrolled  units  or  units  equipped  with 
low-NOx  burner  technology  and  no  other 
NOx  controls,  represent  a  minimum  of  720 
quality  assured  monitor  operating  hours  from 
the  NOx  component  of  a  certified  monitoring 
system,  obtained  under  various  operating 
conditions  including  the  minimum  safe  and 
stable  load,  normal  load  (including  periods  of 
high  excess  air  at  normal  load),  and 
maximum  load.  For  the  purposes  of  this 
section,  2.1.2.1,  a  "certified"  CEMS  means  a 
CEM  system  that  has  met  the  applicable 
certification  requirements  of  either:  this  part, 
or  part  60  of  this  chapter,  or  a  State  CEM 
program,  or  the  source  operating  permit.  For 
a  unit  with  add-on  NOx  controls  (whether  or 
not  the  unit  is  equipped  with  low-NOx 
burner  technology),  or  for  a  unit  equipped 
with  dry  low-NOx  (DLN)  technology, 
historical  CEM  data  may  only  be  used  to 
determine  the  MPC  if  the  720  quality  assured 
monitor  operating  hours  of  CEM  data  are 
collected  upstream  of  the  add-on  controls  or 
if  the  720  hours  of  data  include  periods  when 
the  add-on  controls  are  not  in  operation  or 
when  the  DLN  controls  are  not  in  the 
premixed  (low-NOx  mode).  For  units  that  do 
not  produce  electrical  or  thermal  output,  the 
data  must  represent  the  full  range  of  normal 
process  operation.  The  highest  hourly  NOx 
concentration  in  ppm  shall  be  the  MPC. 
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TABLE  2-2.  --  MAXIMUM  POTENTIAL  CONCENTRATION  FOR  NOx  " 

Gas-  And  Oil-Fired  Units 


Unit  type 


Tangentially-fired  dry  bottom 


WaJl-fired  dry  bottom 


Roof-fired  (verticaliy-fired)  dry  bottom,  arch-fired 


Existing  combustion  turbine 


New  combustion  turbine,  permitted  to  fire  either  oil  or 
natural  gas 


New  combustion  turbine,  permitted  to  fire  only  natural  gas 


Maximum  potential  concentration  for  NO,  (ppm) 


380 


600 


550 


200 


200 


150 


Others 


(I) 


As  approved  by  the  Administrator 


2|,  1.2.2    Maximum  Expected  Concentration 

(a)  Make  an  initial  determination  of  the 
maximum  expected  concentration  [MEC)  of 
NOx  during  normal  operation  for  affected 
units  with  add-on  NOx  controls  of  any  kind 
(.e.g.,  steam  injection,  water  injection,  SCR,  or 
SNCR)  and  for  turbines  that  use  dry  low-NOx 
technology.  Determine  a  separate  MEC  value 
for  each  type  of  fuel  (or  blend)  combusted  in 
the  unit,  except  for  fuels  that  are  only  used 
for  unit  startup  and/or  flame  stabilization. 
Calculate  the  MEC  of  NOx  using  Equation  A- 
2,  if  applicable,  inserting  the  maximum 
potential  concentration,  as  determined  using 
the  procedures  in  section  2.1.2.1  of  this 
appendix.  Where  Equation  A-2  is  not 
applicable,  set  the  MEC  either  by:  (1) 
measuring  the  NOx  concentration  using  the 
testing  procedures  in  this  section;  (2)  using 
historical  CEM  data  over  the  previous  720  (or 
more)  quality  assured  monitor  operating 
hours;  or  (3)  if  the  unit  has  add-on  NOx 
controls  or  uses  dry  low  NOx  technology, 
and  has  a  federally-enforceable  permit  limit 
for  NOx  concentration,  the  permit  limit  may 
be  used  as  the  MEC.  Include  in  the 
monitoring  plan  for  the  unit  each  MEC  value 
and  the  method  by  which  the  MEC  was 
determined.  Note  that  each  initial  MEC  value 
is  subject  to  periodic  review  under  section 
2,1.2.5  of  this  appendix.  If  an  MEC  value  is 
found  to  be  either  inappropriately  high  or 
low,  the  MEC  shall  be  adjusted  in  accordance 
with  section  2.1.2.5,  and  corresponding  span 
and  range  adjustments  shall  be  made,  if 
necessary. 
***** 

(c)  *  *  *  For  the  purposes  of  this  section, 
2.1.2.2,  a  "certified"  CEMS  means  a  CEM 
system  that  has  met  the  applicable 
certification  requirements  of  either:  this  part, 
or  part  60  of  this  chapter,  or  a  State  CEM 

program,  or  the  source  op>erating  permit. 

*  «  * 

2.1.2.3  Span  Value(s)  and  Range(8) 

(a)  *  *  *  If  the  NOx  span  concentration  is 
^500  ppm,  the  span  value  may  either  be 
rounded  upward  to  the  next  highest  multiple 


of  10  ppm,  or  to  the  next  highest  multiple  of 
100  ppm.  •  *  ■  * 
***** 

2.1.2.4    Dual  Span  and  Range  Requirements 
*        *        *         *    •    * 

(b)  *  *  *  Two  separate  NOx  analyzers 
connected  to  separate  probes  and  sample 
interfaces  may  be  used  if  RAT  As  are  passed 
on  both  ranges.  For  units  with  add-on  NOx 
emission  controls  (e.g.,  steam  injection,  water 
injection,  SCR,  or  SNCR)  or  units  equipped 
with  dry  low-NOx  technology,  the  owner  or 
operator  may  use  a  low  range  analyzer  and 

a  "default  high  range  value,"  as  described  in 
paragraph  2.1.2.4(e)  of  this  section,  in  lieu  of 
maintaining  and  quality  assuring  a  high-scale 
range.  •  *  • 

(c)  The  owner  or  operator  shall  designate 
the  monitoring  systems  and  components  in 
the  monitoring  plan  under  §  75.53  as  follows: 
when  a  single  probe  and  sample  interface  are 
used,  either  designate  the  low  and  high 
ranges  as  separate  NOx  components  of  a 
sin^e,  primary  NOx  monitoring  system; 
designate  the  low  and  high  ranges  as  the  NOx 
components  of  two  separate,  primary  NOx 
monitoring  systems;  designate  the  normal 
range  as  a  primary  monitoring  system  and  the 
other  range  as  a  non-redundant  backup 
monitoring  system;  or,  when  a  single,  dual- 
range  NOx  analyzer  is  used,  designate  the 
low  and  high  ranges  as  a  single  NOx 
component  of  a  primary  NOx  monitoring 
system  (if  this  option  is  selected,  use  a 
special  dual-range  component  type  code,  as 
specified  by  the  Administrator,  to  satisfy  the 
requirements  of  §75.53(e)(l)(iv)(D)).  When 
two  NOx  analyzers  are  connected  to  separate 
probes  and  sample  interfaces,  designate  the 
analyzers  as  the  NOx  components  of  two 
separate,  primary  NOx  monitoring  systems. 
For  units  with  add-on  NOx  controls  or  units 
equipped  with  dry  low-NOx"  technology,  if 
the  default  high  range  value  is  used, 
designate  the  low  range  analyzer  as  the  NOx 
component  of  the  primary  NOx  monitoring 
system.  *  •  * 


(f)  *  *  *  However,  if  the  default  high  range 
option  in  paragraph  (e)  of  this  section  is 
selected,  the  full-scale  of  the  low 
measurement  range  shall  not  exceed  five 
times  the  MEC  value  (where  the  MEC  is 
rounded  upward  to  the  next  highest  multiple 
of  10  ppm).  *  •  * 

2.1.2.5    Adjustment  of  Span  and  Range 

***** 

(c)  *  *  *  Use  the  data  validation 
procedures  in  §  75.20(b)(3),  b^inning  with 
the  hour  in  which  the  span  is  changed. 

2.1.3    CO2  and  O2  Monitors 

*  *  *  If  a  dual-range  or  autoranging 
diluent  analyzer  is  installed,  the  analyzer 
may  be  represented  in  the  monitoring  plan  as 
a  single  component,  using  a  special 
component  type  code  specified  by  the 
Administrator  to  satisfy  the  requirements  of 
S75.53(e)(l)(iv)(D). 
***** 

2.1.3.3    Adjustment  of  Span  and  Range 

The  MPC  and  MEC  values  for  diluent 
monitors  are  subject  to  the  same  periodic 
review  as  SO2  and  NOx  monitors  (see 
sections  2.1.1.5  and  2.1.2.5  of  this  appendix). 
If  an  MPC  or  MEC  value  is  found  to  be  either 
inappropriately  high  or  low.  the  MPC  shall 
be  adjusted  and  corresponding  span  and 
range  adjustments  shall  be  made,  if 
necessary.  *  *  * 


2.1.4 

* 


Flow  Monitors 


2.1.4.1    Maximum  Potential  Velocity  and 
Flow  Rate 

*  *  *  If  using  test  values,  use  the  highest 
average  velocity  (determined  from  the 
Method  2  traverses]  measured  at  or  near  the 
maximum  unit  operating  load  (or,  for  units 
that  do  not  produce  electrical  or  thermal 
output,  at  the  normal  process  operating 
conditions  corresponding  to  the  maximum 
stack  gas  flow  rate).  *  .*  * 
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2.1.6    Maximum  Potential  Moisture 
Percentage 

•  *  *  Alternatively,  a  default  maximum 
potential  moisture  value  of  15.0  percent  HjO 
may  be  used. 

2.2    Design  for  Quality  Control  Testing 

2.2.1  Pollutant  Concentration  and  CO2  or  O2 
Monitors 

(a)  Design  and  equip  each  pollutant 
concentration  and  CO2  or  O2  monitor  with  a 
calibration  gas  injection  port  that  allows  a 
check  of  the  entire  measurement  system 
when  calibration  gases  are  introduced.  For 
extractive  and  dilution  type  monitors,  all 
monitoring  components  exposed  to  the 
sample  gas,  (e.g.,  sample  lines,  filters, 
scrubbers,  conditioners,  and  as  much  of  the 
probe  as  practicable)  are  included  in  the 
measurement  system.  For  in  situ  type 
monitors,  the  calibration  must  check  against 
the  injected  gas  for  the  performance  of  all 
active  electronic  and  optical  components 
(e.g.  transmitter,  receiver,  analyzer). 

(b)  Design  and  equip  each  pollutant 
concentration  or  CO2  or  O2  monitor  to  allow 
daily  determinations  of  calibration  error 
(positive  or  negative)  at  the  zero-  and  mid- 
or  high-level  concentrations  specified  in 
section  5.2  of  this  appendix. 

2.2.2  Flow  Monitors 

Design  all  flow  monitors  to  meet  the 
applicable  performance  specifications. 

2.2.2.1  Calibration  Error  Test 

Design  and  equip  each  flow  monitor  to 
allow  for  a  daily  calibration  error  test 
consisting  of  at  least  two  reference  values: 
Zero  to  20  percent  of  span  or  an  equivalent 
reference  value  {e.g.,  pressure  pulse  or 
electronic  signal)  and  50  to  70  percent  of 
span.  Flow  monitor  response,  both  before 
and  after  any  adjustment,  must  be  capable  of 
being  recorded  by  the  data  acquisition  and 
handling  system.  Design  each  flow  monitor 
to  allow  a  daily  calibration  error  test  of  the 
entire  flow  monitoring  system,  from  and 
including  the  probe  tip  (or  equivalent) 
through  and  including  the  data  acquisition 
and  handling  system,  or  the  flow  monitoring 
system  from  and  including  the  transducer 
through  and  including  the  data  acquisition 
and  handling  system. 

2.2.2.2  Interference  Check 

(a)  Design  and  equip  each  flow  monitor 
with  a  means  to  ensure  that  the  moisture 
expected  to  occur  at  the  monitoring  location 
does  not  interfere  with  the  proper 
functioning  of  the  flow  monitoring  system. 
Design  and  equip  each  flow  monitor  with  a 
means  to  detect,  on  at  least  a  daily  basis, 
pluggage  of  each  sample  line  and  sensing 
port,  and  malfunction  of  each  resistance 
temperature  detector  (RTD),  transceiver  or 
equivalent. 

(b)  Design  and  equip  each  differential 
pressure  flow  monitor  to  provide  an 
automatic,  periodic  back  purging 
(simultaneously  on  both  sides  of  the  probe) 
or  equivalent  method  of  sufficient  force  and 
frequency  to  keep  the  probe  and  lines 
sufficiently  free  of  obstructions  on  at  least  a 
daily  basis  to  prevent  velocity  sensing 
interference,  and  a  means  for  detecting  leaks 


in  the  system  on  at  least  a  quarterly  basis 
(manual  check  is  acceptable). 

(c)  Design  and  equip  each  thermal  flow 
monitor  with  a  means  to  ensure  on  at  least 
a  daily  basis  that  the  probe  remains 
sufficiently  clean  to  prevent  velocity  sensing 
interference. 

(d)  Design  and  equip  each  ultrasonic  flow 
monitor  with  a  means  to  ensure  on  at  least 
a  daily  basis  that  the  transceivers  remain 
sufficiently  clean  (e.g.,  backpurging  system) 
to  prevent  velocity  sensing  interference. 

Appendix  A  to  Part  75    (Amended] 

49.  Appendix  A  to  part  75  is  amended 
by: 

a.  Revising  section  heading  and  text  of 
section  3.3.1; 

b.  Revising  paragraph  (b)  of  section 
3.3.2; 

c.  In  section  heading  3.3.3  by 
removing  the  words  "Pollutant 
Concentration"; 

d.  Revising  the  second  sentence  of 
section  3.3.3; 

e.  Revising  the  section  heading  and 
text  of  section  3.3.4; 

f.  Revising  the  second  sentence  of 
section  3.3.6;  and 

g.  Revising  paragraph  (b)  of  section 
3.3.7. 

The  revisions  and  additions  read  as 
follows: 

3.  Performance  Specifications 
•         •         *         *         * 

3.3    Relative  Accuracy 

3.3.1  Relative  Accuracy  for  SO2  Monitors 

(a)  The  relative  accuracy  for  SO2  pollutant 
concentration  monitors  shall  not  exceed  10.0 
percent  except  as  provided  in  this  section. 

(b)  For  affected  units  where  the  average  of 
the  reference  method  measurements  of  SO2 
concentration  during  the  relative  accuracy 
test  audit  is  less  than  or  equal  to  250.0  ppm, 
the  difference  between  the  mean  value  of  the 
monitor  measurements  and  the  reference 
method  mean  value  shall  not  exceed  ±15.0 
ppm,  wherever  the  relative  accuracy 
specification  of  10.0  percent  is  not  achieved. 

3.3.2  Relative  Accuracy  for  NOx-Diluent 
Continuous  Emission  Monitoring  Systems 

***** 

(b)  For  affected  units  where  the  average  of 
the  reference  method  measurements  of  NOx 
emission  rate  during  the  relative  accuracy 
test  audit  is  less  than  or  equal  to  0.200  lb/ 
mmBtu,  the  difference  between  the  mean 
value  of  the  continuous  emission  monitoring 
system  measurements  and  the  reference 
method  mean  value  shall  not  exceed  ±0.020 
Ib/mmBtu,  wherever  the  relative  accuracy 
speciflcation  of  10.0  percent  is  not  achieved. 

3.3.3  Relative  Accuracy  for  CO2  and  O2 
Monitors 

•  *  *  The  relative  accuracy  test  results  are 
also  acceptable  if  the  difference  between  the 
mean  value  of  the  CO2  or  O2  monitor 
measurements  and  the  corresponding 
reference  method  measurement  mean  value, 
calculated  using  equation  A-7  of  this 


appendix,  does  not  exceed  ±1.0  percent  CO2 

or02. 

3.3.4    Relative  Accuracy  for  Flow  Monitors 

(a)  The  relative  accuracy  of  flow  monitors 
shall  not  exceed  10.0  percent  at  any  load  (or 
operating)  level  at  which  a  RATA  is 
performed  (i.e.,  the  low,  mid,  or  high  level, 
as  defined  in  section  6.5.2.1  of  this 
appendix). 

fb)  For  affected  units  where  the  average  of 
the  flow  reference  method  measurements  of 
gas  velocity  at  a  particular  load  (or  operating) 
level  of  the  relative  accuracy  test  audit  is  less 
than  or  equal  to  10.0  fps,  the  difference 
between  the  mean  value  of  the  flow  monitor 
velocity  measurements  and  the  reference 
method  mean  value  in  fps  at  that  level  shall 
not  exceed  ±  2.0  fps,  wherever  the  10.0 
percent  relative  accuracy  specification  is  not 
achieved. 


3.3.6  Relative  Accuracy  for  Moisture 
Monitoring  Systems 

*  *  *  The  relative  accuracy  test  results  are 
also  acceptable  if  the  difference  between  the 
mean  value  of  the  reference  method 
measurements  (in  percent  H2O)  and  the 
corresponding  mean  value  of  the  moisture 
monitoring  system  measurements  (in  percent 
H2O),  calculated  using  Equation  A-7  of  this 
appendix  does  not  exceed  ±  1.5  percent  H2O. 

3.3.7  Relative  Accuracy  for  NOx 
Concentration  Monitoring  Systems 


(b)  The  relative  accuracy  for  NOx 
concentration  monitoring  systems  shall  not 
exceed  10.0  percent.  Alternatively,  for 
affected  units  where  the  average  of  the 
reference  method  measurements  of  NOx 
concentration  during  the  relative  accuracy 
test  audit  is  less  than  or  equal  to  250.0  ppm, 
the  difference  between  the  mean  value  of  the 
continuous  emission  monitoring  system 
measurements  and  the  reference  method 
mean  value  shall  not  exceed  ±  15.0  ppm, 
wherever  the  10.0  percent  relative  accuracy 
specification  is  not  achieved. 


Appendix  A  to  Part  75    [Amended] 

50.  Appendix  A  to  part  75  is  amended 
by: 

a.  In  the  first  paragraph  of  section  4, 
by  adding  a  new  second  sentence;  and 

b.  In  paragraph  (3)  of  section  4, 
adding  the  words  "the  appropriate" 
before  the  word  "lanits",  removing  the 
words  "of  the  standard",  and  adding  the 
word  "e.g.,"  before  the  words  "Ib/hr". 

The  revisions  and  additions  read  as 
follows: 

4.  Data  Acquisition  and  Handling  Systems 

*  *  *  These  systems  also  shall  have  the 
capability  of  interpreting  and  converting  the 
individual  output  signals  from  an  SO2 
pollutant  concentration  monitor,  a  flow 
monitor,  a  CO2  monitor,  a  NOx  pollutant 
concentration  monitor,  and  a  NOx-diluent 
continuous  emission  monitoring  system  to 
produce  a  continuous  readout  of  pollutant 
emission  rates  or  pollutant  mass  emissions 
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(as  applicable)  in  the  appropriate  units  (e.g., 
Ib/hr.  Ib/mmBtu,  tons/hr). 


^1 


Appendix  A  to  Part  75    [Amended] 

51.  Appendix  A  to  part  75  is  amended 
by: 

a.  In  the  first  sentence  of  paragraph  (a) 
of  sectiop  6.2  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedures"; 

b.  In  section  6.3.1  by  adding  a  new 
first  sentence,  by  revising  the  word 
"Measure"  in  the  new  second  sentence 
to  read  "In  all  other  cases,  measure", 
and  by  removing  the  word  "extended" 
in  the  new  third  sentence; 

c.  In  the  first  sentence  of  paragraph  (a) 
of  section  6.3.1  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedtires"; 

d.  In  section  6.3.2  by  adding  a  new 
first  sentence,  by  revising  the  word 
"Perform"  in  the  new  second  sentence 
to  read  "In  all  other  cases,  perform", 
and  by  removing  the  word  "extended" 
before  the  words  "unit  outages"  in  the 
new  fifth  sentence; 

e.  In  the  first  sentence  of  paragraph  (a) 
of  section  6.3.2  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  proced\u«s"; 

f.  Adding  a  new  section  6.3.3; 

g.  In  the  first  sentence  of  paragraph  (a) 
of  section  6.4  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedures"; 

h.  In  the  first  sentence  of  section  6.5 
by  adding  the  word  "and"  after  the 
words  "heat  input,"  and  by  removing 
the  words  "and  each  S02-diluent 
continuous  emission  monitoring 
system"; 

i.  Revising  paragraphs  (a)  and  (c)  of 
section  6.5; 

j.  In  paragraph  (b)  of  section  6.5  by 
adding  the  words  "(or  operating]"  after 
the  word  "load"; 

k.  In  the  first  sentence  of  paragraph 
(f)(1)  of  section  6.5  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedures"; 

1.  In  the  second  sentence  of  paragraph 
(g)  of  section  6.5  by  removing  the  words 
"S02-diluent"; 

m.  Revising  paragraph  (a)  of  section 
6.5.1  and  paragraph  (a)  of  section  6.5.2; 

n.  In  paragraph  (b)  of  section  6.5.2  by 
revising  the  words  "section  6.5.2.1"  to 
read  "section  6.5.2.1(d)"; 

o.  In  paragraph  (c)  of  section  6.5.2  by 
adding  the  words  "(or  three  operating 
levels)"  after  the  word  "leveKs)",  and  by 
adding  the  words  "or  (e)"  after  the 
words  "paragraph  (b)"; 

p.  In  paragraph  (d)  of  section  6.5.2  by 
adding  the.  words  "(or  operating  levels)" 
after  the  word  "leveUs)"; 


q.  Adding  a  new  paragraph  (e)  to 
section  6.5.2; 

r.  In  section  heading  6.5.2.1  by  adding 
the  words  "(or  Operating)"  after  the 
words  "Normal  Load"; 

s.  Revising  paragraph  (a)  of  section 
6.5.2.1; 

t-v.  In  the  first  sentence  of  paragraph 
(b)  of  section  6.5.2.1  by  revising  the 
words  "30.0  to  60.0  percent"  to  read  " 
>30.0  percent,  but  S60.0  percent"  and 
revising  the  words  "60.0  to  100.0 
percent"  to  read  "  >60.0  percent"; 

w.  Revising  paragraphs  (c)  and  (d)  of 
section  6.5.2.1; 

X.  Revising  the  first  sentence  of 
paragraph  (e)  of  section  6.5.2.1; 

y.  Revising  section  6.5.2.2  section 
heading  and  text; 

z.  Removing  and  reserving  section 
6.5.3; 

aa.  In  section  6.5.6  by  removing  the 
third  sentence; 

bb.  In  paragraph  (b)(2)  of  section  6.5.6 
by  revising  the  number  "1.0"  to  read 
"1.2"; 

cc.  Adding  paragraph  (b)(5)  to  section 
6.5.6; 

dd.  In  the  first  sentence  of  paragraph 
(a)  of  sections  6.5.6.1  and  6.5.6.2  by 
revising  the  words  "normal  load"  to 
read  "the  normal  load  level  (or  normal 
operating  level)"; 

ee.  In  paragraph  (c)  of  section  6.5.6.3 
by  removing  the  words  "§  75.56(a)(7) 
or"  and  the  words  ",  as  applicable"; 

ff.  In  paragraph  (a)  of  section  6.5.7  by 
removing  the  words  "or  SOz-diluent"  in 
the  fourth  sentence,  by  adding  one 
sentence  before,  and  two  sentences 
after,  the  ninth  sentence,  and  by 
removing  the  words  "§  75.56(a)(5)(ix) 
and"  from  the  next  to  last  sentence;  and 

gg.  In  section  6.5.10  by  adding.a 
comma  after  the  number  "7D",  and  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 

The  revisions  and  additions  read  as 
follows: 

6.  Certification  Tests  and  Procedures 

•         •         •         •         * 

6.3    7-Day  Calibration  Error  Test 

6.3.1    Gas  Monitor  7-day  Calibration  Error 
Test 

The  following  monitors  and  ranges  are 
exempted  from  the  7-day  calibration  error 
test  requirements  of  this  part:  The  SOj,  NOx, 
CO2  and  O2  monitors  installed  on  peaking 
units  (as  defined  in  §  72.2  of  this  chapter); 
and  any  SO2  or  NOx  measurement  range  with 
a  span  value  of  50  ppm  or  less.  •  •  * 


6.3.2    Flow  Monitor  7-day  Calibration  Error 
Test 

Flow  monitors  installed  on  peaking  units 
(as  defined  in  §  72.2  of  this  chapter)  are 


exempted  from  the  7-day  calibration  error 
test  requirements  of  this  part.  •  •  • 

***** 

6.3.3    For  gas  or  flow  monitors  installed 
on  peaking  units,  the  exemption  from 
performing  the  7-day  calibration  error  test 
applies  as  long  as  the  unit  continues  to  meet 
the  definition  of  a  peaking  unit  in  $  72.2  of 
this  chapter.  However,  if  at  the  end  of  a 
particular  calendar  year  or  ozone  season,  it 
is  determined  that  peaking  unit  status  has 
been  lost,  the  owner  or  operator  shall 
perform  a  diagnostic  7-day  calibration  error 
test  of  each  monitor  installed  on  the  unit,  by 
no  later  than  December  31  of  the  following 
calendar  year. 
*         *         •         •         • 

6.5    Relative  Accuracy  and  Bias  Tests 
(General  Procedures) 

***** 

(a)  Except  as  provided  in  §  75.21(a)(5), 
perform  each  RATA  while  the  unit  (or  units, 
if  more  than  one  unit  exhausts  into  the  flue) 
is  combusting  the  fuel  that  is  a  normal 
primary  or  backup  fuel  for  that  unit  (for  some 
units,  more  than  one  type  of  fuel  may  be 
considered  normal,  e.g.,  a  unit  that  combusts 
gas  or  oil  on  a  seasonal  basis).  For  units  that 
co-fire  fuels  as  the  predominant  mode  of 
operation,  perform  the  RATAs  while  co- 
firing.  When  relative  accuracy  test  audits  are 
performed  on  continuous  emission 
monitoring  systems  installed  on  bypass 
stacks/ducts,  use  the  fuel  normally 
combusted  by  the  unit  (or  units,  if  more  than 
one  unit  exhausts  into  the  flue)  when 
emissions  exhaust  through  the  bypass  stack/ 
ducts. 
***** 

(c)  For  monitoring  systems  with  dual 
ranges,  p>erform  the  relative  accuracy  test  on 
the  range  normally  used  for  measuring 
emissions.  For  units  with  add-on  SO:  or  NOx 
controls  that  operate  continuously  rather 
than  seasonally,  or  for  units  that  need  a  dual 
range  to  record  high  concentration  "spikes" 
during  startup  conditions,  the  low  range  is 
considered  normal.  However,  for  some  dual 
span  units  (e.g.,  for  units  that  use  fuel 
switching  or  for  which  the  emission  controls 
are  operated  seasonally),  provided  that  both 
monitor  ranges  are  connected  to  a  common 
probe  and  sample  interface,  either  of  the  two 
measurement  ranges  may  be  considered 
normal;  in  such  cases,  perform  the  RATA  on 
the  ranee  that  is  in  use  at  the  time  of  the 
scheduled  test.  If  the  low  and  high 
measurement  ranges  are  connected  to 
separate  sample  probes  and  interfaces,  RATA 
testing  on  both  ranges  is  required. 
***** 

6.5.1    Gas  Monitoring  System  RATAs 
(Special  Considerations) 

(a)  Perform  the  required  relative  accuracy 
test  audits  for  each  SO2  or  CO2  pollutant 
concentration  monitor,  each  CO2  or  O2 
diluent  monitor  used  to  determine  heat 
input,  each  NOx-diluent  continuous 
emission  monitoring  systen;,  and  each  NOx 
concentration  monitoring  system  used  to 
determine  NOx  mass  emissions,  as  defined  in 
§  75.71(a)(2),  at  the  normal  load  level  or 
normal  operating  level  for  the  unit  (or 
combined  units,  if  common  stack),  as  defined 
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in  section  6.5.2.1  of  this  appendix.  If  two 
load  levels  or  operating  levels  have  been 
designated  as  normal,  the  RAT  As  may  be 
done  at  either  load  level. 


6.5.2    Flow  Monitor  RATAs  (Special 
Considerations] 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  or  (e)  of  this  section,  perform 
relative  accuracy  test  audits  for  the  initial 
certification  of  each  flow  monitor  at  three 
different  exhaust  gas  velocities  (low,  mid, 
and  high),  corresponding  to  three  different 
load  levels  or  operating  levels  within  the 
range  of  operation,  as  defined  in  section 
6.5.2.1  of  this  appendix.  For  a  conunon  stack/ 
duct,  the  three  different  exhaust  gas 
velocities  may  be  obtained  from  frequently 
used  unit/load  or  operating  level 
combinations  for  the  units  exhausting  to  the 
common  stack.  Select  the  three  exhaust  gas 
velocities  such  that  the  audit  points  at 
adjacent  load  or  operating  levels  (i.e.,  low 
and  mid  or  mid  and  high),  in  megawatts  (or 
in  thousands  of  Ib/hr  of  steam  production  or 
in  ft/sec,  as  applicable),  are  separated  by  no 
less  than  25.0  percent  of  the  range  of 
operation,  as  defined  in  section  6.5.2.1  of  this 
appendix. 
***** 

(e)  For  flow  monitors  installed  on  units 
that  do  not  produce  electrical  or  thermal 
output,  the  flow  RATAs  for  initial 
certiBcation  or  recertification  may  be  done  at 
fewer  than  three  operating  levels,  if: 

(1)  The  owner  or  operator  provides  a 
technical  justiftcation  in  the  hardcopy 
portion  of  the  monitoring  plan  for  the  unit 
required  under  §  75.53(e)(2),  demonstrating 
that  the  unit  operates  at  only  one  level  or  two 
levels  during  normal  operation  (excluding 
unit  startup  and  shutdown).  Appropriate 
documentation  and  data  must  be  provided  .to 
support  the  claim  of  single-level  or  two-level 
operation;  and 

(2)  The  justification  provided  in  paragraph 
(e)(1)  of  this  section  is  deemed  to  be 
acceptable  by  the  permitting  authority. 

6.5.2.1    Range  of  Operation  and  Normal 
Load  (or  Operating]  Level(s) 

(a)  The  owner  or  operator  shall  determine 
the  upper  and  lower  boundaries  of  the  "range 
of  operation"  as  follows  for  each  unit  (or 
combination  of  units,  for  common  stack 
configurations)  that  uses  CEMS  to  account  for 
its  emissions  and  for  each  unit  that  uses  the 
optional  fuel  flow-to-load  quality  assurance 
test  in  section  2.1.7  of  Appendix  D  to  this 
part: 

(1)  For  affected  units  that  produce 
electrical  output  (in  megawatts]  or  thermal 
output  (in  idb/hr  of  steam  production],  the 
lower  boundary  of  the  range  of  operation  of 
a  unit  shall  be  the  minimum  safe,  stable 
loads  for  any  of  the  units  discharging  through 
the  stack.  Alternatively,  for  a  group  of 
frequently-operated  units  that  serve  a 
common  stack,  the  sum  of  the  minimum  safe, 
stable  loads  for  the  individual  units  may  be 
used  as  the  lower  boundary  of  the  range  of 
operation.  The  upper  boundary  of  the  range 
of  operation  of  a  unit  shall  be  the  maximum 
sustainable  load.  The  "maximum  sustainable 
load"  is  the  higher  of  either;  the  nameplate 
or  rated  capacity  of  the  unit,  less  any 


physical  or  regulatory  limitations  or  other 
deratings;  or  the  highest  sustainable  load, 
based  on  at  least  four  quarters  of 
representative  historical  operating  data.  For 
common  stacks,  the  maximum  sustainable 
load  is  the  sum  of  all  of  the  maximum 
sustainable  loads  of  the  individual  units 
discharging  through  the  stack,  unless  this 
load  is  unattainable  in  practice,  in  which 
case  use  the  highest  sustainable  combined 
load  for  the  units  that  discharge  through  the 
stack.  Based  on  at  least  four  quarters  of 
representative  historical  operating  data.  The 
load  values  for  the  unit(s]  shall  be  expressed 
either  in  units  of  megawatts  of  thousands  of 
Ib/hr  of  steam  load;  or 

(2)  For  affected  units  that  do  not  produce 
electrical  or  thermal  output,  the  lower 
boundary  of  the  range  of  operation  shall  be 
the  minimum  expected  flue  gas  velocity  (in 
ft/sec)  during  normal,  stable  operation  of  the 
unit.  The  upper  boundary  of  the  range  of 
operation  shall  be  the  maximum  potential 
flue  gas  velocity  (in  ft/sec)  as  defined  in 
section  2.1.4.1  of  this  appendix.  The 
minimum  expected  and  maximum  potential 
velocities  may  be  derived  from  the  results  of 
reference  method  testing  or  by  using 
Equation  A-3a  or  A-3b  (as  applicable)  in 
section  2.1.4.1  of  this  appendix.  If  Equation 
A-3a  or  A-3b  is  used  to  determine  the 
minimum  expected  velocity,  replace  the 
word  "maximum"  with  the  word 
"minimum"  in  the  definitions  of  "MPV," 
"Hf."  "%  Om,"  and  "%  H2O,"  and  replace 
the  word  "minimum"  with  the  word " 
"maximum"  in  the  definition  of  "COm" 
Alternatively,  0.0  ft/sec  may  be  used  as  the 
lower  boundary  of  the  range  of  operation. 
***** 

(c)  Units  that  do  not  produce  electrical  or 
thermal  output  are  exempted  from  the 
requirements  of  this  paragraph,  (c).  The 
owner  or  operator  shall  identify,  for  each 
affected  unit  or  common  stack  (except  for 
peaking  units],  the  "normal"  load  level  or 
levels  (low,  mid  or  high],  based  on  the 
operating  history  of  the  unit(s).  To  identify 
the  normal  load  level(s),  the  owner  or 
operator  shall,  at  a  minimum,  determine  the 
relative  number  of  operating  hours  at  each  of 
the  three  load  levels,  low,  mid  and  high  over 
the  past  four  representative  operating 
quarters.  The  owner  or  operator  shall 
determine,  to  the  nearest  0.1  percent,  the 
percentage  of  the  time  that  each  load  level 
(low,  mid,  high)  has  been  used  during  that 
time  period.  A  summary  of  the  data  used  for 
this  determination  and  the  calculated  results 
shall  be  kept  on-site  in  a  format  suitable  for 
inspection.  For  new  units  or  newly-affected 
units,  the  data  analysis  in  this  paragraph  may 
be  based  on  fewer  than  four  quarters  of  data 
if  fewer  than  four  representative  quarters  of 
historical  load  data  are  available.  Or,  if  no 
historical  load  data  are  available,  the  owner 
or  operator  may  designate  the  normal  load 
based  on  the  expected  or  projected  manner 
of  operating  the  unit.  However,  in  either  case, 
once  four  quarters  of  representative  data 
become  available,  the  historical  load  analysis 
shall  be  repeated. 

(d)  Determination  of  normal  load  (or 
operating  level) 

(1)  Based  on  the  analysis  of  the  historical 
load  data  described  in  paragraph  (c)  of  this 


section,  the  owner  or  operator  shall,  for  units 
that  produce  electrical  or  thermal  output, 
designate  the  most  frequently  used  load  level 
as  the  normal  load  level  for  the  unit  (or 
combination  of  units,  for  common  stacks). 
The  owner  or  operator  may  also  designate  the 
second  most  frequently  used  load  level  as  an 
additional  normal  load  level  for  the  unit  or 
stack.  For  peaking  units,  normal  load 
designations  are  unnecessary;  the  entire 
operating  load  range  shall  be  considered 
normal.  If  the  manner  of  operation  of  the  unit 
changes  significantly,  such  that  the 
designated  normal  load(s)  or  the  two  most 
frequently  used  load  levels  change,  the 
owner  or  operator  shall  repeat  the  historical 
load  analysis  and  shall  redesignate  the 
normal  load(s)  and  the  two  most  frequently 
used  load  levels,  as  appropriate.  A  minimum 
of  two  representative  quarters  of  historical 
load  data  are  required  to  document  that  a 
change  in  the  manner  of  unit  operation  has 
occurred.  Update  the  electronic  monitoring 
plan  whenever  the  normal  load  level(s]  and 
the  two  most  frequently-used  load  levels  are 
redesignated. 

(2)  For  units  that  do  not  produce  electrical 
or  thermal  output,  the  normal  operating 
level(s)  shall  be  determined  using  sound 
engineering  judgment,  based  on  knowledge 
of  the  unit  and  operating  experience  with  the 
industrial  process. 

(e)  The  owner  or  operator  shall  report  the 
upper  and  lower  boundaries  of  the  range  of 
operation  for  each  unit  (or  combination  of 
units,  for  common  stacks),  in  units  of 
megawatts  or  thousands  of  Ib/hr  of  steam 
production  or  ft/sec  (as  applicable),  in  the 
electronic  quarterly  report  required  under 
§75.64.  *   *   * 

6.5.2.2    Multi-Load  (or  Multi-Level)  Flow 
RATA  Results 

For  each  multi-load  (or  multi-level]  flow 
RATA,  calculate  the  flow  monitor  relative 
accuracy  at  each  operating  level.  If  a  flow 
monitor  relative  accuracy  test  is  failed  or 
aborted  due  to  a  problem  with  the  monitor 
on  any  level  of  a  2-level  (or  3-leveI)  relative 
accuracy  test  audit,  the  RATA  must  be 
repeated  at  that  load  (or  operating)  level. 
However,  the  entire  2-level  (or  3-level) 
relative  accuracy  test  audit  does  not  have  to 
be  repeated  unless  the  flow  monitor 
polynomial  coefficients  or  K-factor(s]  are 
changed,  in  which  case  a  3-level  RATA  is 
required  (or,  a  2-level  RATA,  for  units 
demonstrated  to  operate  at  only  two  levels, 
under  section  6.5.2(e)  of  this  appendix). 

6.5.3     [Reserved] 


6.5.6    Reference  Method  Traverse  Point 
Selection 

***** 

(b)*  •  * 

(5)  If  Method  7E  is  used  as  the  reference 
method  for  the  RATA  of  a  NOx  CEMS 
installed  on  a  combustion  turbine,  the 
reference  method  measurements  may  be 
made  at  the  sampling  points  specified  in 
section  6.1.2  of  Method  20  in  appendix  A  to 
part  60  of  this  chapter. 
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6.5.7    Sampling  Strategy 

(a)  *  *   *  Also,  allow  sufficient 
measurement  time  to  ensure  that  stable 
temperature  readings  are  obtained  at  each 
traverse  point,  particularly  at  the  first 
measurement  point  at  each  sample  port, 
when  a  probe  is  moved  sequentially  from 
port-to-port.  *   *   *  Alternatively,  moisture 
measurements  for  molecular  weight 
determination  may  be  performed  before  and 
after  a  series  of  flow  RATA  runs  at  a 
particular  load  level  (low,  mid,  or  high), 
provided  that  the  time  interval  between  the 
two  moisture  measurements  does  not  exceed 
three  hours.  If  this  option  is  selected,  the 
results  of  the  two  moisture  determinations 
shall  be  averaged  arithmetically  and  applied 
to  all  RATA  runs  in  the  series.  *   •  * 
***** 

6.5.10    Reference  Methods 

*   *   *  Notwithstanding  these 
requirements.  Method  20  may  be  used  as  the 
reference  method  for  relative  accuracy  test 
audits  of  NOx  monitoring  systems  installed 
oh  combustion  turbines. 

Appendix  A  to  part  75    [Amended] 

52.  Appendix  A  to  part  75  is  amended 
by: 

a.  In  section  heading  7.3  by  revising 
the  words  "S02-Diluent  Ckintinuous 
Emission"  to  read  "O2  Monitors,  NOx 
Concentration"; 

b.  Revising  the  first  sentence  of 
section  7.3; 

c.  Revising  the  variable 


in  the  list  of  defined  variables  for  Eq.  A- 
7  to  read 


']^di' 


i=l 

and  removing  the  final  sentence  of 
section  7.3.1; 

d.  In  the  section  heading  and  text  of 
section  7.4  by  revising  the  word  "NOx" 
to  read  "NOx-diluent"; 

e.  In  section  heading  7.4.2  by 
removing  the  words  "(Monitoring 
System)"; 

f.  In  the  second  sentence  of  section 
7.6.1  by  adding  the  words  "or  NOx" 
after  both  occurrences  of  the  word 
"SO2"  and,  in  the  last  sentence,  by 


revising  the  word"  NOx"  to  read  "NOx- 
diluent"; 

g.  Adding  a  new  paragraph  (g)  to 
section  7.6.5; 

h.  In  paragraph  (a)  of  section  7.7  by 
removing  the  fourth  sentence; 

i.  Revising  paragraph  (b)  of  section 
T.l; 

j.  In  the  variable  "(Heat  Input),vg" 
under  Eq.  A-13a  in  paragraph  (c)  of 
section  7.1  by  adding  a  second  and  third 
sentence  to  the  definition; 

k.  In  paragraph  (d)  of  section  7.7  by 
adding  the  words  "(i.e.,  the  arithmetic 
average  of  the  diluent  gas 
concentrations  for  all  clock  hours  in 
which  a  RATA  run  was  performed)"  to 
the  end  of  the  sentence; 

1.  In  section  7.8  by  designating  the 
existing  text  as  paragraph  (a),  removing 
the  first  sentence,  adding  the  words 
"and  section  2.2.5  of  appendix  B  to  this 
part"  to  the  end  of  the  second  sentence, 
and  adding  a  new  paragraph  (b);  and 

m.  Revising  Figure  6. 

The  revisions  and  additions  read  as 
follows: 

7.  Calculations 


7.3    Relative  Accuracy  for  SO2  and  COi 
Pollutant  Concentration  Monitors,  O2 
Monitors,  NO\  Concentration  Monitoring 
Systems,  and  Flow  Monitors 

Analyze  the  relative  accuracy  test  audit 
data  from  the  reference  method  tests  for  SO2 
and  CO2  pollutant  concentration  monitors, 
O3  monitors  used  only  for  heat  input  rate 
determination,  NOx  concentration 
monitoring  systems  used  to  determine  NOx 
mass  emissions  under  subpart  H  of  this  part, 
and  fiow  monitors  using  the  following 
procedures.*   *   * 


7.6    Bias  Test  and  Adjustment  Factor 

***** 

7.6.5    Bias  Adjustment 

***** 

(g)  For  tinits  that  do  not  produce 
electrical  or  thermal  output,  the 
provisions  of  paragraphs  (a)  through  (f) 
of  this  section  apply,  except  that  the 
terms,  "single-load",  "2-load",  "3-load", 
and  "load  level"  shall  be  replaced, 
respectively,  with  the  terms,  "single- 
level".  "2-level".  "3-level",  and 
"operating  level". 


7.7    Reference  Flow-to-Load  Ratio  or 
Gross  Heat  Rate 


(b)  In  Equation  A-13,  for  a  conunon 
stack,  determine  L,vg  by  siunming.  for 
each  RATA  run,  the  operating  loads  of 
all  units  discharging  through  the 
conunon  stack,  and  then  taking  the 
arithmetic  average  of  the  summed  loads. 
For  a  unit  that  discharges  its  emissions 
through  multiple  stacks,  either 
determine  a  single  value  of  Q„f  for  the 
imit  or  a  separate  value  of  Q^f  for  each 
stack.  In  the  former  case,  calculate  Q„f 
by  summing,  for  each  RATA  run,  the 
volumetric  flow  rates  through  the 
individual  stacks  and  then  taking  the 
arithmetic  average  of  the  summed 
RATA  run  flow  rates.  In  the  latter  case, 
calculate  the  value  of  C^r  for  each  stack 
by  taking  the  arithmetic  average,  for  all 
RATA  runs,  of  the  flow  rates  through 
the  stack.  For  a  unit  with  a  multiple 
stack  discharge  configuration  consisting 
of  a  main  stack  and  a  bypass  stack  (e.g., 
a  imit  with  a  wet  SO2  scrubber), 
determine  Qref  separately  for  each  stack 
at  the  time  of  the  normal  load  flow 
RATA.  Roimd  off  the  value  of  R^f  to  two 
decimal  places. 

(c)*  *  * 

Where: 


(Heat  Input),vg=*  *  *  For  multiple 

stack  configurations,  if  the  reference 
GHR  value  is  determined  separately 
for  each  stack,  use  the  hourly  heat 
input  measured  at  each  stack.  If  the 
reference  GHR  is  determined  at  the 
imit  level,  sum  the  hovuly  heat 
inputs  measured  at  the  individual 
stacks. 


7.8    Flow-to-Load  Test  Exemptions 


(b)  Units  that  do  not  produce 
electrical  output  (in  megawatts)  or 
thermal  output  (in  klb  of  steam  per 
hour)  are  exempted  from  the  flow-to- 
load  ratio  test  requirements  of  section 
7.7  of  this  appendix  and  section  2.2.5  of 
appendix  B  to  this  part. 
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53.  Appendix  B  to  part  75  is  amended 
by: 


a.  Adding  a  fourth  sentence  to  section        b.  Removing  the  word  "and"  before 
1;  •  the  words  "section  2.1.5.1"  in  the 

second  sentence  of  section  1.3.1;  and 
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c.  Removing  the  words  "imit 
manufacturer'^"  in  the  first  sentence  of 
section  1.3.6. 

The  revisions  and  additions  read  as 
follows: 

Appendix  B  to  Part  75 — Quality  Assurance 
and  Quality  Control  Procedures 

1.  Quality  Assurance/Quality  Control 
Program 

*  *  *  Electronic  storage  of  the  infonnation 
in  the  QA/QC  plan  is  permissible,  provided 
that  the  infonnation  can  be  made  available  in 
hardcopy  upon  request  during  an  audit. 

tl-   •     *     ■     • 

Appendix  B  to  Part  75    (Amended] 

54.  Appendix  B  to  Part  75  is  amended 
by: 

a.  hi  paragraph  (a)  of  section  2.1.4  by 
removing  the  words  "(or  exceeds  10 
ppm,  for  span  values  <200  ppm)"  in  the 
first  sentence,  by  adding  the  words  "of 
appendix  A  to  this  part"  after  "Equation 
A-6"  in  the  second  sentence,  and  by 
adding  a  new  third  sentence  after  the 
second  sentence; 

b.  In  the  first  sentence  of  section  2.2.1 
by  revising  the  word  "Perform"  to  read 
"Unless  a  particular  monitor  (or 
monitoring  range)  is  exempted  under 
this  paragraph  or  imder  section  6.2  of 
appendix  A  to  this  part,  perform"; 

c.  In  section  2.2.2,  by  revising  the 
words  "section  2.2.3(f)"  to  read  "section 
2.2.3(g)"; 

d.  In  paragraph  (c)  of  section  2.2.3  by 
adding  a  third  sentence; 

e.  In  the  second  sentence  of  paragraph 
(e)  of  section  2.2.3  by  removing  the 
words  "or  S02-diluent"; 

f.  In  paragraph  (b)  of  section  2.2.4  by 
adding  the  words  "first  imit  operating" 
before  the  words  "hour  following"  in 
the  first  sentence; 

g.  In  paragraph  (a)  of  section  2.2.5  by 
removing  the  first  sentence,  revising  the 
words  "by  an  approved  petition  in 
accordance  with"  in  the  second 
sentence  to  read  "from  the  flow-to-load 
ratio  test  imder",  and  by  adding  a  final 
sentence  before  Eq.  B-1; 

h.  Revising  the  third  sentence  of 
paragraph  {a)(l)  of  section  2.2.5; 

i.  In  paragraph  (a)(3)  of  section  2.2.5 
by  adding  the  word  "rate"  after  the 
wprds  "heat  input"; 

j.  hi  paragrapn  (a)(4)  of  section  2.2.5 
by  adding  the  word  "acceptable"  after 
each  occurrence  of  the  niunber  "168", 
and  by  adding  in  the  third  sentence  the 
words  "(i.e.,  at  loads  within  ±  10 
percent  of  Lavg)"  after  the  word  "rates"; 

k.  Adding  a  sentence  at  the  end  of 
paragraph  (b)(4)  of  section  2.2.5; 

1.  Revising  the  introductory  text  of 
paragraph  (c)  of  section  2.2.5; 

m.  In  paragraph  (c)(1)  of  section  2.2.5 
by  removing  the  semicolon  and  adding 


in  its  place  a  period  after  the  word  "sub- 
bituminous)"  and  by  adding  a  new  third 
sentence; 

n.  In  paragraph  (c)(8)  of  section  2.2.5 
by  removing  the  second  sentence  and 
adding  two  new  sentences  in  its  place; 

o.  In  the  first  sentence  of  the 
introductory  paragraph  to  section 
2.2.5.1  by  revising  the  words  "two 
weeks"  to  read  "14  imit  operating 
days"; 

p.  Revising  paragraph  (b)  of  section 
2.2.5.1; 

q.  Revising  section  2.2.5.2; 

r.  hi  paragraph  (a)  of  section  2.2.5.3  by 
adding  the  words  "either  the  hour  in 
which  the  abbreviated  flow-to-load  test 
is  passed,  or"  after  the  word  "until"  in 
the  second  sentence,  and  by  revising  the 
word  "The"  at  the  beginning  of  the  third 
sentence  to  read  "If  the  latter  option  is 
selected,  the"; 

s.  In  the  second  sentence  of  paragraph 
(b)  of  section  2.2.5.3  by  revising  the 
niunber  "5.0"  to  read  "10.0"; 

t.  hi  paragraph  (c)  of  section  2.2.5.3  by 
adding  the  words  "(if  applicable)"  after 
the  words  "flow-to-load  test"  in  the 
second  sentence  and  after  the  words 
"flow  monitor"  in  the  third  sentence; 

u.  Removing  and  reserving  paragraphs 
(b)  and  (g)  of  section  2.3.1.2; 

V.  Removing  the  words  "On  and  after 
January  1,  2000,"  and  capitalizing  the 
letter  "t"  in  the  first  instance  of  "the" 
in  paragraph  (c)  of  section  2.3.1.2; 

w.  In  paragraph  (d)  of  section  2.3.1.2 
by  adding  the  words  ",  as  measured  by 
the  reference  method  during  the  RATA" 
after  the  words  "  <  10.0  fps"  and  by 
removing  the  words  "(10.0  percent  if 
prior  to  January  1,  2000)"; 

X.  In  paragraph  (e)  of  section  2.3.1.2 
by  adding  the  words  "reference 
method"  before  the  word 
"concentrations",  and  by  adding  the 
words  ")  durmg  the  RATA"  after  the 
words  "250  ppm"; 

y.  In  paragraph  (f)  of  section  2.3.1.2  by 
adding  the  words  "measured  by  the 
reference  method  during  the  RATA" 
after  the  words  "average  NOx  emission 
rate"; 

z.  In  section  heading  2.3.1.3  by  adding 
the  words  "(or  Operating)"  after  the 
words  "RATA  Load"; 

aa.  In  paragraph  (a)  of  section  2.3.1.3 
by  adding  the  words  "(or  operating 
level)"  after  each  instance  of  the  words 
"load  level",  adding  the  words  "(or 
operating  levels)"  aifter  the  words  "load 
levels",  and  by  revising  the  words 
"section  6.5.2.1"  to  read  "section 
6.5.2.1(d)"; 

bb.  Revising  paragraphs  (b)  and  (c)  of 
section  2.3.1.3; 

cc.  In  paragraph  (c)  of  section  2.3.2  by 
adding  a  new  third  sentence; 

dd.  In  paragraph  (d)  of  section  2.3.2 
by  adding  the  words  "(or  single  level)" 


after  the  word  "single-load"  and  adding 
the  words  "(or  multiple  level)"  after  the 
word  "multiple-load",  and  in 
paragraphs  (d)  and  (f)  of  section  2.3.2  by 
adding  the  words  "(or  operating 
levels(s))"  after  the  words  "load 
leveUs)",  the  words  "(or  3-level)"  after 
the  words  "3-load",  and  the  words  ", 
except  as  otherwise  provided  in  section 
2.3.1.3(c)(5)  of  this  appendix" 
immediately  before  the  period  at  the 
end  of  each  paragraph; 

ee.  By  revising  paragraph  (e)  of 
section  2.3.2; 

ff.  Revising  paragraph  (a)  of  section 
2.3.3; 

gg.  Revising  paragraph  (b)  of  section 
2.4; 

hh.  Revising  footnote  2  of  Figure  1  to 
Appendix  B  of  Part  75;  and 

ii.  In  Figure  2  to  Appendix  B  of  Part 
75  by  removing  the  entire  entry  for 
"Flow  (Phase  I)"  and  revising  the  phrase 
"Flow  (Phase  II)"  in  the  first  column  to 
read  "Flow". 

The  revisions  and  additions  read  as 
follows: 

2.  Frequency  of  Testing 


2. 1    Daily  Assessments 

***** 

2.1.4    Data  Validation 

(a)  *  *  •  In  addition,  an  SOj  or  NOx 
monitor  for  which  the  calibration  error 
exceeds  5.0  percent  of  the  span  value  shall 
not  be  considered  out-of-control  if  |R-A|  in 
Equation  A-6  does  not  exceed  5.0  ppm  (for 
span  values  S50  ppm),  or  if  |R-A|  does  not 
exceed  10.0  ppm  (for  span  values  >  50  ppm, 
but  S"200  ppm).  •  •   • 


2.2    Quarterly  Assessments 

***** 

2.2.3    Data  Validation 

***** 

(c)  *  *  *  If  a  routine  daily  calibration  error 
test  is  performed  and  passed  just  prior  to  a 
linearity  test  (or  during  a  linearity  test 
period)  and  a  mathematical  correction  factor 
is  automatically  applied  by  the  DAHS.  the 
correction  factor  shall  be  applied  to  all 
subsequent  data  recorded  by  the  monitor, 
including  the  linearity  test  data. 
***** 

2.2.5    Flow-to-Load  Ratio  or  Gross  Heat  Rate 
Evaluation 

(a)  '  •  *  Alternatively,  for  the  reasons 
stated  in  paragraphs  (c)(1)  through  (c)(6)  of 
this  section,  the  owner  or  operator  may 
exclude  from  the  data  analysis  certain  hours 
within  110.0  percent  of  L,vg  and  may 
calculate  Rh  values  for  only  the  remaining 
hours. 
***** 

(1)  *  *  *  For  a  unit  that  discharges  its 
emissions  through  multiple  stacks  qr  that 
monitors  its  emissions  in  multiple 
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breechings,  Qh  will  be  either  the  combined 
hourly  volumetric  flow  rate  for  all  of  the 
stacks  or  ducts  (if  the  test  is  done  on  a  unit 
basis)  or  the  hourly  flow  rate  through  each 
stack  individually  (if  the  test  is  performed    . 
separately  for  eadi  stack).  *  •  * 
•        *        •        •        • 

(4)  *  •  •  If  Ef  is  above  these  limits,  the 
owner  or  operator  shall  either:  implement 
Option  1  in  section  2.2.5.1  of  this  appendix; 
perform  a  RATA  in  accordance  with  Option 
2  in  5ection'2.2.5.2  of  this  appendix;  or  (if 
applicable)  re-examine  the  hourly  data  used 
for  the  flow-to-load  or  GHR  analysis  and 
recalculate  Ef,  after  excluding  all  non- 
representative  hourly  flow  rates,  as  provided 
in  paragraph  (c)  of  this  section. 

(c)  Recalculation  ofEf.  If  the  owner  or 
operator  did  not  exclude  any  hours  within 
110  percent  of  L.«,  from  the  original  data 
analysis  and  chooses  to  recalculate  Ef,  the 
flow  rates  for  the  following  hours  are 
considered  non-representative  and  may  be 
excluded  from  the  data  analysis: 

(1)  *  *  •  Also,  for  units  that  co-fire 
different  types  of  fuels,  if  the  reference  RATA 
was  done  while  co-firing,  then  hours  in 
which  a  single  fuel  was  combusted  may  be 
exduded  from  the  data  analysis  as  different 
fuel  hours  (and  vice-versa  for  co-fired  hours, 
if  the  reference  RATA  was  done  while 
combusting  only  one  type  of  fuel); 
***** 

(8)  *  *  *  If,  however,  Ef  is  still  above  the 
applicable  limit,  data  from  the  monitor  shall 
be  declared  out-of-control,  beginning  with 
the  first  unit  operating  hour  following  the 
quarter  in  which  Ef  exceeded  the  applicable 
limit.  Alternatively,  if  a  probationary 
calibration  error  test  is  performed  and  passed 
according  to  §  75.20(b)(3)(ii),  data  from  the 
monitor  may  be  declared  conditionally  valid 
following  the  quarter  in  which  Ef  exceeded 
the  applicable  limit.  *  *  * 

2.2.5.1    Option  1 
***** 

(b)  If  a  problem  with  the  flow  monitor  is 
identified  through  the  investigation 
(including  the  need  to  re-linearize  the 
monitor  by  changing  the  polynomial 
coefficients  or  K  factor(s)),  data  from  the 
monitor  are  considered  invalid  back  to  the 
first  unit  operating  hour  after  the  end  of  the 
calendar  quarter  for  which  Ef  was  above  the 
applicable  limit.  If  the  option  to  use 
conditional  data  validation  was  selected 
under  section  2.2.5(c)(8)  of  this  appendix,  all 
conditionally  valid  data  shall  be  invalidated, 
back  to  the  first  unit  operating  hour  after  the 
end  of  the  calendar  quarter  for  which  Ef  was 
above  the  applicable  limit.  Corrective  actions 
shall  be  taken.  All  corrective  actions  (e.g., 
non-routine  maintenance,  repairs,  major 
component  replacements,  re-linearization  of 
the  monitor,  etc.]  shall  be  docimiented  in  the 
operation  and  maintenance  records  for  the 
monitor.  The  owner  or  operator  then  shall 
either  complete  the  abbreviated  flow-to-load 
test  in  section  2.2.5.3  of  this  appendix,  or,  if 
the  corrective  action  taken  has  required 
relinearization  of  the  flow  monitor,  shall 
perform  a  3-load  RATA.  The  conditional  data 
validation  procedures  in  §  75.20(b)(3)  may  be 
applied  to  the  3-load  RATA. 


2.2.5.2    Option  2 

Perform  a  single-load  RATA  (at  a  load 
designated  as  normal  under  section  6.5.2.1  of 
appendix  A  to  this  part)  of  each  flow  monitor 
for  which  Ef  is  outside  of  the  applicable  limit. 
If  the  RATA  is  passed  hands-off,  in 
accordance  with  section  2.3.2(c)  of  this 
appendix,  no  further  action  is  required  and 
the  out-of-control  period  for  the  monitor  ends 
at  the  date  and  hour  of  completion  of  a 
successful  RATA,  unless  the  option  to  use 
conditional  data  validation  was  selected 
under  section  2.2.5(c)(8)  of  this  appendix.  In 
that  case,  all  conditionally  valid  data  from 
the  monitor  are  considered  to  be  quality- 
assured,  back  to  the  first  unit  operating  hour 
following  the  end  of  the  calendar  quarter  for 
which  the  Er  value  was  above  the  applicable 
limit.  If  the  RATA  is  failed,  all  data  from  the 
monitor  shall  be  invalidated,  back  to  the  first 
unit  operating  hour  following  the  end  of  the 
calendar  quarter  for  which  the  Ef  value  was 
above  the  applicable  limit.  Data  from  the 
monitor  remain  invalid  until  the  required 
RATA  has  been  passed.  Alternatively, 
following  a  failed  RATA  and  corrective 
actions,  the  conditional  data  validation 
procedures  of  §  75.20(b)(3)  may  be  used  imtil 
the  RATA  has  been  passed.  If  the  corrective 
actions  taken  following  the  failed  RATA 
included  adjustment  of  the  polynomial 
coefficients  or  K-factor(s)  of  the  flow  monitor, 
a  3-level  RATA  is  required,  except  as 
otherwise  specified  in  section  2.3.1.3  of  this 
appendix. 


2.3    Semiannual  and  Annual  Assessments 

***** 

2.3.1    Relative  Accuracy  Test  Audit  (RATA) 


2.3.1.3    RATA  Load  (or  Operating)  Levels 
and  Additional  RATA  Requirements 
•         *         *         *         * 

(b)  For  flow  monitors  installed  on  peaking 
units  and  bypass  stacks,  and  for  flow 
monitors  that  qualify  to  perform  only  single- 
level  RATAs  under  section  6.5.2(e)  of 
appendix  A  to  this  part,  all  required 
semiaimual  or  annual  relative  accuracy  test 
audits  shall  be  single-load  (or  single-level) 
audits  at  the  normal  load  (or  operating  level), 
as  defined  in  section  6.5.2.1(d)  of  appendix 
A  to  this  part. 

(c)  For  all  other  flow  monitors,  the  RATAs 
shall  be  performed  as  follows: 

(1)  An  annual  2-load  (or  2-level)  flow 
RATA  shall  be  done  at  the  two  most 
frequently  used  load  levels  (or  operating 
levels),  as  determined  under  section 
6.5.2.1(d)  of  appendix  A  to  this  part,  or  (if 
applicable)  at  the  operating  levels 
determined  under  section  6.5.2(e)  of 
appendix  A  to  this  part.  Alternatively,  a  3- 
load  (or  3-level)  flow  RATA  at  the  low,  mid, 
and  high  load  levels  (or  operating  levels),  as 
defined  under  section  6.5.2.1(b)  of  appendix 
A  to  this  part,  may  be  performed  in  lieu  of 
the  2-load  (or  2-level)  annual  RATA. 

(2)  If  the  flow  monitor  is  on  a  semiaimual 
RATA  frequency,  2-load  (or  2-level)  flow 
RATAs  and  single-load  (or  single-level)  flow 
RATAs  at  the  normal  load  level  (or  normal 
operating  level)  may  be  performed 
alternately. 


(3)  A  single-load  (or  single-level)  aimual 
flow  RATA  may  be  performed  in  lieu  of  the 
2-load  (or  2-level)  RATA  if  the  results  of  an 
historical  load  data  analysis  show  that  in  the 
time  period  extending  from  the  ending  date 
of  the  last  annual  flow  RATA  to  a  date  that 
is  no  more  than  21  days  prior  to  the  date  of 
the  current  annual  flow  RATA,  the  unit  (or 
combination  of  units,  for  a  common  stack) 
has  operated  at  a  single  load  level  (or 
operating  level)  (low.  mid,  or  high),  for  >  85.0 
percent  of  the  time.  Alternatively,  a  flow 
monitor  may  qualify  for  a  single-load  (or 
single-level)  RATA  if  the  85.0  percent 
criterion  is  met  in  the  time  period  extending 
from  the  beginning  of  the  quarter  in  which 
the  last  annual  flow  RATA  was  performed 
through  the  end  of  the  calendar  quarter 
preceding  the  quarter  of  current  annual  flow 
RATA. 

(4)  A  3-load  (or  3-level)  RATA,  at  the 
low-,  mid-,  and  high-load  levels  (or  operating 
levels),  as  determined  under  section  6.5.2.1 
of  appendix  A  to  this  part,  shall  be  performed 
at  least  once  every  five  consecutive  calendar 
years,  except  for  flow  monitors  that  are 
exempted  from  3-load  (or  3-level)  RATA 
testing  under  section  6.5.2(b)  or  6.5.2(e)  of 
appendix  A  to  this  part. 

(5)  A  3-load  (or  3-level)  RATA  is  required 
whenever  a  flow  monitor  is  re-linearized,  i.e., 
when  its  polynomial  coefficients  or  K 
factor(s)  are  changed,  except  for  flow 
monitors  that  are  exempted  from  3-load  (or 
3-level)  RATA  testing  under  section  6.5.2(b) 
or  6.5.2(e)  of  appendix  A  to  this  part.  For 
monitors  so  exempted  under  section  6.5.2(b). 
a  single-load  flow  RATA  is  required.  For 
monitors  so  exempted  under  section  6.5.2(e), 
either  a  single-level  RATA  or  a  2-level  RATA 
is  required,  depending  on  the  number  of 
operating  levels  documented  in  the 
monitoring  plan  for  the  unit. 

(6)  For  all  multi-level  flow  audits,  the  audit 
points  at  adjacent  load  levels  or  at  adjacent 
operating  levels  [e.g.,  mid  and  high]  shall  be 
separated  by  no  less  than  25.0  percent  of  the 
"range  of  operation,"  as  defined  in  section 
6.5.2.1  of  appendix  A  to  this  part. 
***** 

2.3.2    Data  Validation 
***** 

(c)  *  *  *  If  a  routine  daily  calibration  error 
test  is  performed  and  passed  just  prior  to  a 
RATA  (or  during  a  RATA  test  period)  and  a 
mathematical  correction  factor  is 
automatically  applied  by  the  DAHS.  the 
correction  fector  shall  be  applied  to  all 
subsequent  data  recorded  by  the  monitor, 
including  the  RATA  test  data.  *  *  * . 
***** 

(e)  For  a  RATA  performed  using  the  option 
in  paragraph  (b)(1)  or  (b)(2)  of  this  section, 
if  the  RATA  is  failed  (that  is,  if  the  relative 
accuracy  exceeds  the  applicable  specification 
in  section  3.3  of  appendix  A  to  this  part)  or 
if  the  RATA  is  aborted  prior  to  completion 
due  to  a  problem  with  the  CEMS.  then  the 
CEMS  is  out-of-control  and  all  emission  data 
from  the  CEMS  are  invalidated  prospectively 
from  the  hour  in  which  the  RATA  is  failed 
or  aborted.  Data  from  the  CEMS  remain 
invalid  until  the  hour  of  completion  of  a 
subsequent  RATA  that  meets  the  applicable 
specification  in  section  3.3  of  appendix  A  to 
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this  part.  If  the  option  in  paragraph  (b)(3]  of 
this  section  to  use  the  data  validation 
procedures  and  associated  timelines  in 
§§  75.20(b](3](ii)  through(b)(3)(ix]  has  been 
selected,  the  beginning  and  end  of  the  out- 
of-control  period  shall  be  determined  in- 
accordance  with  §  75.20(b](3](vii)(A)  and  (B). 
Note  that  when  a  RATA  is  aborted  for  a 
reason  other  than  monitoring  system 
malfunction  (see  paragraph  (h)  of  this 
section),  this  does  not  trigger  an  out-of- 
control  period  for  the  monitoring  system. 
***** 

2.3.3    RATA  Grace  Period 

(a)  The  owner  or  operator  has  a  grace 
period  of  720  consecutive  unit  operating 
hours,  as  defined  in  §  72.2  of  this  chapter  (or, 
for  CEMS  installed  on  common  stacks  or 
bypass  stacks,  720  consecutive  stack 
operating  hours,  as  defined  in  §  72.2  of  this 
chapter),  in  which  to  complete  the  required 
RATA  for  a  particular  CEMS  whenever: 

(1)  A  required  RATA  has  not  been 
performed  by  the  end  of  the  QA  operating 
quarter  in  which  it  is  due;  or 

(2)  Five  consecutive  calendar  years  have 
elapsed  without  a  required  3-load  flow  RATA 
having  been  conducted;  or 

(3)  For  a  unit  which  is  conditionally 
exempted  under  §  75.21(a](7]  from  the  SO2 
RATA  requirements  of  this  part,  an  SO2 
RATA  has  not  been  completed  by  the  end  of 
the  calendar  quarter  in  which  the  annual 
usage  of  fuel(s)  with  a  sulfur  content  higher 
than  very  low  sulfur  fuel  (as  defined  in  §  72.2 
of  this  chapter)  exceeds  480  hours;  or 

(4)  Eight  successive  calendar  quarters  have 
elapsed,  following  the  quarter  in  which  a 
RATA  was  last  performed,  without  a 
subsequent  RATA  having  been  done,  due 
either  to  infrequent  operation  of  the  unit(s) 
or  fiwjuent  combustion  of  very  low  sulfur 
fuel,  as  defined  in  §  72.2  of  this  chapter  (SO2 
monitors,  only),  or  a  combination  of  these 
factors. 


2.4    Becertification,  Quality  Assurance, 
RATA  Frequency  and  Bias  Adjustment 
Factors  (Special  Considerations) 
***** 

(b)  Except  as  provided  in  section  2.3.3  of 
this  appendix,  whenever  a  passing  RATA  of 
a  gas  monitor  is  performed,  or  a  passing  2- 
load  (or  2-level)  RATA  or  a  passing  3-load  (or 
3-level]  RATA  of  a  flow  monitor  is  performed 
(irrespective  of  whether  the  RATA  is  done  to 
satisfy  a  recertification  requirement  or  to 
meet  the  quality  assurance  requirements  of 
this  appendix,  or  both),  the  RATA  frequency 
(semi-annual  or  annual)  shall  be  established 
based  upon  the  date  and  time  of  completion 
of  the  RATA  and  the  relative  accuracy 
percentage  obtained.  For  2-load  (or  2-level) 
and  3-load  (or  3-level)  flow  RATAs.  use  the 
highest  percentage  relative  accuracy  at  any  of 
the  loads  (or  levels)  to  determine  the  RATA 
frequency.  The  results  of  a  single-load  (or 
single-level)  flow  RATA  may  be  used  to 
establish  the  RATA  frequency  when  the 
single-load  (or  single-level]  flow  RATA  is 
specifically  required  under  section  2.3.1.3(b] 
of  this  appendix  or  when  the  single-load  (or 
single-level]  RATA  is  allowed  under  section 
2.3.1.3(c]  of  this  appendix  for  a  unit  that  has 


operated  at  one  load  level  (or  operating  level) 
for  >  85.0  percent  of  the  time  since  the  last 
annual  flow  RATA.  No  other  single-load  (or 
single-level)  flow  RATA  may  be  used  to 
establish  an  annual  RATA  frequency; 
however,  a  2-load  or  3-load  (or  a  2-level  or 
3-level)  flow  RATA  may  be  performed  at  any 
time  or  in  place  of  any  required  single-load 
(or  single-level)  RATA,  in  order  to  establish 
an  annual  RATA  ft«quency. 
***** 

Figure  1  to  Appendix  B  of  Part  75— Quality 
Assurance  Test  Requirements 

***** 

2  For  flow  monitors  installed  on  peaking 
units,  bypass  stacks,  or  units  that  qualify  for 
single-level  RATA  testing  under  section 
6.5.2(e)  of  this  appendix,  conduct  all  RATAs 
at  a  single,  normal  load  (or  operating  level). 
For  other  flow  monitors,  conduct  annual 
RATAs  at  two  load  levels  (or  operating 
levels).  Alternating  single-load  and  2-load  (or 
single-level  and  2-level)  RATAs  may  be  done 
if  a  monitor  is  on  a  semiannual  frequency.  A 
single-load  (or  single-level)  RATA  may  be 
done  in  lieu  of  a  2-load  (or  2-level)  RATA  if, 
since  the  last  annual  flow  RATA,  the  unit  has 
operated  at  one  load  level  (or  operating  level] 
for  S  85.0  percent  of  the  time.  A  3-level 
RATA  is  required  at  least  once  every  five 
calendar  years  and  whenever  a  flow  monitor 
is  re-linearized,  except  for  flow  monitors 
exempted  from  3-level  RATA  testing  under 
section  6.5.2(b)  or  6.5.2(e)  of  appendix  A  to 
this  part. 

***** 

55.  Appendix  C  to  part  75  is  amended 
by: 

a.  In  the  section  heading  of  section  2 
by  revising  the  word  "Load-Based"  to 
read  "Load-based"  and  by  adding  the 
words  ",  NOx  Concentration,"  after  the 
words  "Flow  Rate";  and 

b.  Adding  a  new  section  3. 

The  revisions  and  additions  read  as 
follows: 

Appendix  C  to  Part  75 — Missing  Data 
Estimation  Procedures 


3.  Non-load-based  Procedure  for  Missing 
Flow  Rate,  NOx  Concentration,  and  NOx 
Emission  Rate  Data  (Optional) 

3.1  Applicability 

For  affected  units  that  do  not  produce 
electrical  output  in  megawatts  or  thermal 
output  in  klb/hr  of  steam,  this  procedure  may 
be  used  in  accordance  with  the  provisions  of 
this  part  to  provide  substitute  data  for 
volumetric  flow  rate  (scfh),  NOx  emission 
rate  (in  Ib/mmBtu)  from  NOx-diluent 
continuous  emission  monitoring  systems, 
and  NOx  concentration  data  (in  ppm]  from 
NOx  concentration  monitoring  systems  used 
to  determine  NOx  mass  emissions. 

3.2  Procedure 

3.2.1  For  each  monitored  parameter  (flow 
rate.  NOx  emission  rate,  or  NOx 
concentration),  establish  at  least  two,  but  no 
more  than  ten  operational  bins, 
corresponding  to  various  operating 


conditions  and  parameters  (or  combinations 
of  these]  that  affect  volumetric  flow  rate  or 
NOx  emissions.  Include  a  complete 
description  of  each  operational  bin  in  the 
hardcopy  portion  of  the  monitoring  plan 
required  under  §  75.53(e](2],  identifying  the 
unique  combination  of  parameters  and 
operating  conditions  associated  with  the  bin 
and  explaining  the  relationship  between 
these  parameters  and  conditions  and  the 
magnitude  of  the  stack  gas  flow  rate  or  NOx 
emissions.  Assign  a  unique  number,  1 
through  10,  to  each  operational  bin. 
Examples  of  conditions  and  parameters  that 
may  be  used  to  define  operational  bins 
include  unit  heat  input,  type  of  fuel 
combusted,  specific  stages  of  an  industrial 
process,  or  (for  common  stacks],  the 
particular  combination  of  units  that  are  in 
operation. 

3.2.2  In  the  electronic  quarterly  report 
required  under  §  75.64,  indicate  for  each 
hour  of  unit  operation  the  operational  bin 
associated  with  the  NOx  or  flow  rate  data,  by 
recordirig  the  number  assigned  to  the  bin 
under  section  3.2.1  of  this  appendix. 

3.2.3  The  data  acquisition  and  handling 
system  must  be  capable  of  properly 
identifying  and  recording  the  operational  bin 
number  for  each  unit  operating  hour.  The 
DAHS  must  also  be  capable  of  calculating 
and  recording  the  following  information  (as 
applicable)  for  each  unit  operating  hour  of 
missing  flow  or  NOx  data  vwthin  each 
identified  operational  bin  during  the  shorter 
of: 

(a)  The  previous  2,160  quality  assured 
monitor  operating  hours  (on  a  rolling  basis], 
or 

(b)  All  previous  quaUty  assured  monitor 
operating  hours  in  the  previous  3  years: 

3.2.3.1  Average  of  the  hourly  flow  rates 
reported  by  a  flow  monitor  (scfh). 

3.2.3.2  The  90th  percentile  value  of 
hourly  flow  rates  (scfh). 

3.2.3.3  The  95th  percentile  value  of 
hourly  flow  rates  (scfh). 

3.2.3.4  The  maximum  value  of  hourly 
flow  rates  (scfh). 

3.2.3.5  Average  of  the  hourly  NOx 
emission  rates,  in  Ib/mmBtu,  reported  by  a 
NOx-diluent  continuous  emission  monitoring 
system. 

3.2.3.6  The  90th  percentile  value  of 
hourly  NOx  emission  rates  (Ib/mmBtu). 

3.2.3.7  The  9Sth  percentile  value  of 
hourly  NOx  emission  rates  (Ib/mmBtu). 

3.2.3.8  The  maximum  value  of  hourly 
NOx  emission  rates,  in  (Ib/mmBtu). 

3.2.3.9  Average  of  the  houriy  NOx 
pollutant  concentrations  (ppm),  reported  by 
a  NOx  concentration  monitoring  system  used 
to  determine  NOx  mass  emissions,  as  defined 
in  §  75.71(a)(2). 

3.2.3.10  The  90th  percentile  value  of 
hourly  NOx  pollutant  concentration  (ppm). 

3.2.3.11  The  95th  percentile  value  of 
hourly  NOx  pollutant  concentration  (ppm). 

3.2.3.12  The  maximum  value  of  hourly 
NOx  pollutant  concentration  (ppm). 

3.2.4    When  a  bias  adjustment  is  necessary 
for  the  flow  monitor  and/or  the  NOx-diluent 
continuous  emission  monitoring  system 
(and/or  the  NOx  concentration  monitoring 
system),  apply  the  bias  adjustment  factor  to 
all  data  values  placed  in  the  operational  bins. 
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3.2.5  Calculate  all  CEMS  data  averages, 
maximum  values,  and  percentile  values 
determined  by  this  procedure  using  bias- 
adjusted  values. 

3.2.6  Use  the  calculated  monitor  or 
monitoring  system  data  averages,  maximum 
values,  and  percentile  values  to  substitute  for 
missing  flow  rate  and  NOx  emission  rate  data 
(and  where  applicable,  NOx  concentration 
data)  according  to  the  procedures  in  subpart 
D  of  this  part. 

Appendix  D  Section  1  [Amended] 

56.  Appendix  D  to  Part  75  is  amended 
by  removing  the  final  sentence  of 
section  1.2. 

57.  Appendix  D  to  Part  75  is  amended 
by: 

a.  Revising  sections  2.1.2,  2.1.2.1,  and 
2.1.2.2; 

b.  Revising  the  first  sentence  of 
section  2.1.4.1; 

c.  Revising  section  2.1.4.3; 

d.  hi  section  2.1.5  by  revising  the 
words  "calibrated  fuel  flow  rate"  to  read 
"fuel  flow  rate  meastuable  by  the 
flowmeter"  in  the  first  sentence,  by 
adding  the  words  "(orifice,  nozzle,  and 
venturi-type  flowmeters,  only)"  after  the 
words  "by  design"  in  the  second 
sentence,  and  by  revising  the  words 
"measurement  against  a  NIST-traceable 
reference  method"  in  the  third  sentence 
to  read  "in-line  comparison  against  a 
reference  flowmeter"; 

e.  In  section  2.1.5.4  by  revising  the 
words  "using  the  following"  to  read  "in 
a  manner  consistent  with": 

f.  Revising  paragraph  (c)  of  section 
2.1.6; 

g.  In  paragraph  (d)  of  section  2.1.6  by 
removing  the  words  "where 
applicable,"  before  the  words  "those 
procedures"  and  ",  where  applicable" 
after  the  second  occurrence  of  the  words 
"element  inspection",  and  by  adding 
"(if  applicable)"  after  both  occurrences 
of  the  words  "test  or"; 

h.  Adding  new  paragraphs  (e)  and  (f) 
to  section  2.1.6; 

i.  In  paragraph  (a)  of  section  2.1.6.1  by 
adding  the  word  "upscale"  after  the 
word  "other"  in  the  second  sentence 
and  by  adding  a  new  third  sentence; 

j.  In  section  heading  2.1.6.2  by 
revising  the  words  "and  Reporting  of 
to  read  "for"; 

k.  In  paragraph  (a)  of  section  2.1.6.2 
by  removing  the  second  and  third 
sentences; 

1.  Removing  and  reserving  sections 
2.1.6.2(b)  and  2.1.6.2(c); 

m.  In  the  final  sentence  of  section 
2.1.6.3  by  removing  the  words  "§  75.56 
or"  and  ",  as  applicable"; 

n.  In  the  fourth  sentence  of  paragraph 
(a)  of  section  2.1.6.4  by  revising  the 
words  "indicates  that"  to  read  "is  failed 
(if  and  by  adding  a  closing  parenthesis 
after  the  word  "corroded"; 


o.  In  paragraph  (a)(1)  of  section  2.1.6.4 
by  adding  a  new  second  sentence; 

p.  In  paragraphs  (a)(2)  and  (b)(2)  of 
section  2.1.6.4  by  revising  the  word 
"under"  to  read  ",  using"; 

q.  In  paragraph  (b)  of  section  2.1.6.4 
by  removing  the  first  sentence; 

r.  In  paragraph  (b)(1)  of  section  2.1.6.4 
by  adding  the  words  "and,  if  applicable, 
the  transmitters  have  been  successfully 
recalibrated"  to  the  end  of  the  final 
sentence; 

s.  In  paragraph  (c)  of  section  2.1.6.4 
by  revising  the  words  "this  period"  to 
read  "each  period  of  invalid  fuel 
flowmeter  data  described  in  paragraph 
(b)  of  this  section"; 

t.  In  section  2.1.7  by  removing  each 
occurrence  of  the  words  "where 
applicable,"  and  "as  applicable,",  by 
removing  the  words  "§  75.54(a)  or",  and 
by  adding  the  words  "(if  applicable)  a" 
and  "(if  applicable)"  after  the  two 
occurrences  of  "test  or",  respectively; 

u.  In  paragraph  (a)  of  section  2.1.7.1 
by  revising  3ie  first  occiurence  of  "i.e." 
to  read  "e.g.",  by  revising  the  sixth 
sentence,  and  by  adding  the  word 
"Arithmetic"  before  the  word  "average" 
in  the  definitions  of  the  variables 
"Q»«se"  and  "Uvg"  under  Eq.  D-lbj 

V.  Revising  paragraph  (b)  of  section 
2.1.7.1; 

w.  In  paragraph  (c)  of  section  2.1.7.1 
by  adding  the  words  "average  fuel  flow 
rate  and  the  fuel  GCV  in  the"  before  the 
word  "applicable"  in  the  definition  of 
the  variable  "(Heat  Input)avg"  under  Eq. 
D-lc; 

x.  Adding  a  new  paragraph  (e)  to 
section  2.1.7.1; 

y.  In  paragraph  (a)  of  section  2.1.7.2 
by  adding  a  new  third  sentence; 

z.  Revising  paragraph  (b)  of  section 
2.1.7.2; 

aa.  In  the  variable  for  "(Heat  Input)h" 
imder  Eq.  D-le  in  paragraph  (c)  of 
section  2.1.7.2  by  adding  the  words 
"hourly  fuel  flow  rate  and  the  fuel  GCV 
in  the"  after  the  words  "using  the"; 

bb.  Revising  paragraph  (d)  of  section 
2.1.7.2; 

cc.  Adding  a  third  sentence  to 
paragraph  (h)  of  section  2.1.7.2; 

doTRevising  paragraph  (a)  of  section 
2.1.7.3; 

ee.  Adding  a  second  sentence  to 
paragraph  (b)  of  section  2.1.7.3; 

ff.  In  the  first  sentence  of  paragraph 

(a)  of  section  2.1.7.4  by  revising  the 
reference  to  "section  2.1.7.2"  to  read 
"section  2.1.7.2(h)"; 

gg.  In  the  final  sentence  of  paragraph 

(b)  of  section  2.1.7.4  by  adding  the  word 
"fuel"  after  the  word  "two"  and  by 
adding  the  words  "(as  defined  in  §  72.2 
of  this  chapter)"  after  the  word 
"quarters"; 

nh.  Revising  Table  D-3  in  section 
2.1.7.5  and  Table  D-4  in  section  2.2; 


ii.  In  section  2.2.4.2  introductory  text 
by  adding  the  words  "and  GCV  value" 
after  the  words  "Use  the  sulfur  content" 
in  the  fourth  sentence,  and  by  revising 
the  reference  to  "section  2.2.4.3"  to  read 
"section  2.2.4.3(c)"; 

jj.  Revising  paragraph  (b)  of  section 
2.2.4.2; 

kk.  In  the  second  sentence  of 
paragraph  (c)  of  section  2.2.4.3  by 
revising  the  first  and  second 
occurrences  of  the  words  "two 
following  values"  to  read,  respectively, 
the  words  "following  conservative, 
assumed  values"  and  "assumed  values"; 

11.  Revising  paragraph  (d)  of  section 
2.2.4.3; 

mm.  Revising  Table  I>-5  in  paragraph 
(b)  of  section  2.3; 

nn.  In  section  2.3.1.3  by  adding  the 
words  "or  Equation  D-4  (if  daily  or 
hourly  fuel  sampling  is  used)"  at  the 
end  of  the  first  sentence; 

oo.  Revising  sections  2.3.1.4,  2.3.2.4, 
and  2.3.6; 

pp.  Revising  section  2.3.2.1.1  and 
Equation  D-lh; 

qq.  Removing  and  reserving  section 
2.3.2.1.2; 

rr.  Revising  sections  2.3.3.1.1  and 
2.3.3.2; 

ss.  In  section  2.3.4.3  by  adding  a  new 
second  sentence; 

tt.  In  section  2.3.4.3.1  by  revising  the 
foiuth  sentence; 
uu.  Revising  section  2.3.4.3.2; 
w.  Revising  paragraph  (a)  of  section 
2.3.5; 
WW.  Adding  section  2.3.7; 
XX.  In  section  2.4.1  by  removing  a 
reference  to  "2.3.3.1,"  in  the  first 
sentence,  by  removing  the  second 
sentence  and  adding  two  new  sentences 
in  its  place,  and  by  revising  Table  D-6; 

yy.  Revising  sections  2.4.2,  2.4.2.1, 
and  2.4.2.2;  adding  sections  2.4.2.2.1 
and  2.4.2.2.2;  revising  section  2.4.2.3; 
and  adding  sections  2.4.2.3.1  through 
2.4.2.3.4;  and 

zz.  In  section  2.4.3  by  adding  a  second 
sentence. 

The  revisions  and  additions  read  as 
follows: 

2.  Procedure 

2. 1    Fuel  Flowmeter  Measurements 

***** 

2.1.2    Install  and  use  fuel  flowmeters 
meeting  the  requirements  of  this 
appendix  in  a  pipe  going  to  each  unit, 
or  install  and  use  a  fuel  flowmeter  in  a 
common  pipe  header  (as  defined  in 
§  72.2).  However,  the  use  of  a  fuel 
flowmeter  in  a  common  pipe  header  and 
the  provisions  of  sections  2.1.2.1  and 
2.1.2.2  of  this  appendix  shall  not  apply 
to  any  unit  that  is  using  the  provisions 
of  subpart  H  of  this  part  to  monitor. 
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record,  and  report  NOx  mass  emissions 
under  a  State  or  federal  NOx  mass 
emission  reduction  program,  unless 
both  of  the  following  are  true:  all  of  the 
units  served  by  the  common  pipe  are 
affected  units,  and  all  of  the  units  have 
similar  efficiencies.  When  a  fuel 
flowmeter  is  installed  in  a  common  pipe 
header,  proceed  as  follows: 

2.1.2.1  Measure  the  fuel  flow  rate  in 
the  common  pipe,  and  combine  SO2 
mass  emissions  (Acid  Rain  Program 
units  only)  for  the  affected  units  for 
recordkeeping  and  compliance 
piuposes;  and 

2.1.2.2  Apportion  the  heat  input  rate 
measured  at  the  common  pipe  to  the 
individual  units,  using  Equation  F-21a, 
F-21b,  or  F-21d  in  appendix  F  to  this 
part. 


I! 


*1.4.1    Start-up  or  Ignition  Fuel 

For  an  oil-fired  unit  that  uses  gas 
solely  for  start-up  or  burner  ignition,  a 
gas-fired  unit  that  uses  oil  solely  for 
start-up  or  burner  ignition,  or  an  oil- 
fired  unit  that  uses  a  different  grade  of 
oil  solely  for  start-up  or  btuner  ignition, 
a  fuel  flovirmeter  for  the  start-up  fuel  is 
permitted  but  not  required.  *  *   * 


II 


2.1.4.3    Emergency  Fuel 

The  designated  representative  of  a 
unit  that  is  restricted  by  its  Federal, 
State  or  local  permit  to  combusting  a 
particular  fuel  only  during  emergencies 
where  the  primary  fuel  is  not  available 
is  exempt  from  certifying  a  fuel 
flowmeter  for  use  during  combustion  of 
the  emergency  fuel.  During  any  hour  in 
which  the  emergency  fuel  is  combusted, 
report  the  hourly  heat  input  to  be  the 
maximum  rated  heat  input  of  the  imit 
for  the  fuel.  Use  the  maximiun  potential 
sulfur  content  for  the  fuel  (fit)m  Table 
D-6  of  this  appendix)  and  the  fuel  flow 
rate  corresponding  to  the  maximum 
hourly  heat  input  to  calculate  the  hourly 
SO2  mass  emission  rate,  using  Equations 
D-2  through  D-4  (as  applicable). 
Alternatively,  if  a  certified  fuel 
flowmeter  is  available  for  the  emergency 
fuel,  you  may  use  the  measured  hourly 
fuel  flow  rates  in  the  calculations.  Also, 
if  daily  samples  or  weekly  composite 
samples  (fuel  oil,  only)  of  the  fuel's  total 
sulfur  content,  GCV,  and  (if  applicable) 
density  are  taken  during  the  combustion 
of  the  emergency  fuel,  as  described  in 
section  2.2  or  2.3  of  this  appendix,  the 
sample  results  may  be  used  to  calculate 
the  hourly  SO2  emissions  and  heat  input 
rates,  in  lieu  of  using  maximum 
potential  values.  The  designated 
representative  shall  also  provide  notice 


under  §  75.61(a)(6)  for  each  period  when 
the  emergency  fuel  is  combusted. 


2.1.6    Quality  Assurance 
***** 

(c)  For  orifice-,  nozzle-,  and  venturi- 
type  flowmeters,  either  perform  the 
required  flowmeter  acctuacy  testing 
using  the  procedures  in  section  2.1.5.2 
of  this  appendix  or  perform  a 
transmitter  accuracy  test  for  the  initial 
certification  and  once  every  four  fuel 
flowmeter  QA  operating  quarters 
thereafter.  Perform  a  primary  element 
visual  inspection  for  the  initial 
certification  and  once  every  12  calendar 
quarters  thereafter,  according  to  the 
procedures  in  sections  2.1.6.1  through 
2.1.6.4  of  this  appendix  for  periodic 
quality  assimmce. 
***** 

(e)  When  accuracy  testing  of  the 
orifice,  nozzle,  or  venturi  meter  is 
performed  according  to  section  2.1.5.2 
of  this  appendix,  record  the  information 
displayed  in  Table  D-1  in  this  section. 
At  a  minimum,  record  the  overall 
accuracy  results  for  the  fuel  flowmeter 
at  the  three  flow  rate  levels  specified  in 
section  2.1.5.2  of  this  appendix. 

(f)  Report  the  results  of  all  fuel 
flowmeter  acciu-acy  tests,  transmitter  or 
transducer  accuracy  tests,  and  primary 
element  inspections,  as  applicable,  in 
the  emissions  report  for  the  quarter  in 
which  the  quality  assurance  tests  are 
performed,  using  the  electronic  format 
specified  by  the  Administrator  under 
§75.64. 

2.1.6.1    Transmitter  or  Transducer 
Accuracy  Test  for  Orifice-,  Nozzle-,  and 
Venturi-Type  Flowmeters 

(a)  *  *  *  For  temperature 
transmitters,  the  zero  and  upscale  levels 
may  correspond  to  fixed  reference 
points,  such  as  the  freezing  point  or 
boiling  point  of  water. 
***** 

2.1.6.4    Primary  Element  Inspection 

(a)  •  •  * 

(1)  *  *  *  If  the  primary  element  size 
is  changed,  also  calibrate  the 
transmitters  or  transducers,  consistent 
with  the  new  primary  element  size; 
*        •        *        *        •  . 

2.1.7    Fuel  Flow-to-Load  Quality 
Assurance  Testing  for  Certified  Fuel 
Flowmeters 


2.1.7.1    Baseline  Flow  Rate-to-Load 
Ratio  or  Heat  Input-to-Load  Ratio 

(a)  *  *  *  For  orifice-,  nozzle-,  and 
venturi-tjrpe  fuel  flowmeters,  if  the  fuel 


flow-to-load  ratio  is  to  be  used  as  a 
supplement  both  to  the  transmitter 
accuracy  test  under  section  2.1.6.1  of 
this  appendix  and  to  primary  element 
inspections  under  section  2.1.6.4  of  this 
appendix,  then  the  baseline  data  must 
be  obtained  after  both  procediues  are 
completed  and  no  later  than  the  end  of 
the  fourth  calendar  quarter  following 
the  calendar  quarter  in  which  both 
procedures  were  completed.  *  •  * 

(b)  In  Equation  D-lb,  for  a  fuel 
flowmeter  installed  on  a  common  pipe 
header,  L.vg  is  the  sum  of  the  operating 
loads  of  all  units  that  received  fuel 
through  the  common  pipe  header  diuing 
the  baseline  period,  divided  by  the  total 
number  of  hours  of  fuel  flow  rate  data 
collected  during  the  baseline  period.  For 
a  imit  that  receives  the  same  type  of  fuel 
through  multiple  pipes,  QtM*  is  the  siun 
of  the  fuel  flow  rates  during  the  baseline 
period  from  all  of  the  pipes,  divided  by 
the  total  nimiber  of  hours  of  fuel  flow 
rate  data  collected  during  the  baseline 
period.  Round  off  the  value  of  Rb^,  to 
the  nearest  tenth. 
***** 

(e)  If  a  unit  co-fires  different  fuels 
(e.g.,  oil  and  natural  gas)  as  its  normal 
mode  of  operation,  the  gross  heat  rate 
option  in  paragraph  (c)  of  this  section 
may  be  used  to  determine  a  value  of 
(GHR)b«,  as  follows.  Derive  the 
baseline  data  during  co-fired  hours. 
Then,  use  Equation  D-lc  to  calculate 
(GHR)buc,  making  sure  that  each  hourly 
unit  heat  input  rate  used  to  calculate 
(Heat  Input).vg  includes  the  contribution 
of  each  type  of  fuel. 

2.1.7.2    Data  Preparation  and  Analysis 

(a)  *  *  *  Alternatively,  the  owner  or 
operator  may  exclude  non- 
representative  hours  from  the  data 
analysis,  as  described  in  section  2.1.7.3 
of  this  appendix,  prior  to  calctilating  the 
values  of  Rh. 
***** 

(b)  For  a  fuel  flowmeter  installed  on 
a  common  pipe  header,  Lh  shall  be  the 
sum  of  the  hourly  operating  loads  of  all 
imits  that  receive  fuel  through  the 
common  pipe  header.  For  a  imit  that 
receives  the  same  type  of  fuel  through 
multiple  pipes,  Qh  will  be  the  sum  of 
the  fuel  flow  rates  frt)m  all  of  the  pipes. 
Roimd  off  each  value  of  Rh  to  the  nearest 
tenth. 

***** 

(d)  Evaluate  the  calculated  flow  rate- 
to-load  ratios  (or  gross  heat  rates)  as 
follows. 

(1)  Perform  a  separate  data  analysis 
for  each  fuel  flowmeter  system 
following  the  procedures  of  this  section, 
Base  each  analysis  on  a  miniiniim  of  168 
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hours  of  data.  If,  for  a  particular  fuel 
flowmeter  system,  fewer  than  168 
hourly  flow-to-load  ratios  (or  GHR 
values)  are  available,  or,  if  the  baseline 
data  collection  period  is  still  in  progress 
at  the  end  of  the  quarter  and  fewer  than 
four  calendar  quarters  have  elapsed 
since  the  quarter  in  which  the  last 
successful  fuel  flowmeter  system 
accuracy  test  was  performed,  a  flow-to- 
load  (or  GHR)  evaluation  is  not  required 
for  that  flowmeter  system  for  that 
calendar  quarter.  A  one-quarter 
extension  of  the  deadline  for  the  next 
fuel  flowmeter  system  acciiracy  test  may 
be  claimed  for  a  quarter  in  which  there 
is  insufficient  hourly  data  available  to 
analyze  or  a  quarter  that  ends  with  the 
baseline  data  collection  period  still  in 
progress. 

(2)  For  a  imit  that  normally  co-fires 
different  types  of  fuel  (e.g.,  oil  and 
natural  gas),  include  the  contribution  of 
each  type  of  fuel  in  the  value  of  (Heat 
hiput)h,  when  using  Equation  D-le. 


(h)  *  *  *  For  units  that  normally  co- 
fire  different  tj^es  of  fuel,  if  the  GHR 
option  is  used,  apply  the  test  results  to 
each  fuel  flowmeter  system  used  diuing 
the  quarter. 

2.1.7.3    Optional  Data  Exclusions 

(a)  If  Ef  is  outside  the  limits  in  section 
2.1.7.2(h)  of  this  appendix,  the  owner  or 
operator  may  re-examine  the  hourly  fuel 
flow  rate-to-load  ratios  (or  GHRs)  that 
were  used  for  the  data  analysis  and  may 
identify  and  exclude  fuel  flow-to-load 
ratios  or  GHR  values  for  any  non- 
representative  hours,  provided  that  such 
data  exclusions  were  not  previously 
made  under  section  2.1.7.2(a)  of  this 
appendix.  Specifically,  the  R),  or  (GHR)h 
values  for  the  following  hours  may  be 
considered  non-representative: 

(1)  For  imits  that  do  not  normally  co- 
fire  fuels,  any  hour  in  which  the  unit 
combusted  another  fuel  in  addition  to 
the  fuel  measured  by  the  fuel  flowmeter 
being  tested;  or 

(2)  Any  hour  for  which  the  load 
differed  by  more  than  ±15.0  percent 
from  the  load  during  either  the 


preceding  hour  or  the  subsequent  hour; 
or 

(3)  For  imits  that  normally  co-fire 
different  fuels,  any  hour  in  which  the 
unit  burned  only  one  type  of  fuel;  or 

(4)  Any  hour  for  which  the  imit  load 
was  in  the  lower  25.0  percent  of  the 
range  of  operation,  as  defined  in  section 
6.5.2.1  of  appendix  A  to  this  part 
(unless  operation  in  the  lower  25.0 
percent  of  the  range  is  considered 
normal  for  the  imit). 

(b)  *  *  *  If  fewer  than  168  hourly 
fuel  flow-to-load  ratio  or  GHR  values 
remain  after  the  allowable  data 
exclusions,  a  fuel  flow-to-load  ratio  or 
GHR  analysis  is  not  required  for  that 
quarter,  and  a  one-quarter  extension  of 
the  fuel  flowmeter  accuracy  test 
deadline  may  be  claimed. 
***** 

2.1.7.5    Test  Results 


Table  D-3. — Baseline  Information  and 
Test  Results  For  Fuel  Flow-to-Load  Test 
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r 


Plant  name: 
Unit/pipe  ID  #: 


State: 


ORIS  code: 


Fuel  flowmeter  system  ID  : Calendar  quarter  (1st, 

year: 


2nd,  3rd,  4th)  and 


Range  of  operation: 


to 


MWe  or  klb  steam/hr  (indicate  units) 


I 


Reported  Data  Elements 


Baseline  period 


Completion  date  and  time  of  most  recent  QA  sequence, 
i.e.,  primary  element  inspection  and  transmitter 
calibration  (orifice-,  nozzle-,  and  venturi-type  flowmeters 
only). 

/    /  : 


Quarterly  analysis 


Completion  date  and  time  of  most  recent  flowmeter  or 
accuracy  test  (all  other  flowmeters) 

/    /  : 


Beginning  date  and  time  of  baseline  period 

/    / 


Number  of  hours  excluded  from  quarterly  average  due 
to  co-firing  different  fuels  (where  co- firing  is  not 
normal  operation): hrs. 


Number  of  hours  excluded  from  quarterly  average  due 
to  single-fuel  combustion  (where  co-firing  is  normal 
operation): hrs. 


End  date  and  time  of  baseline  period 

/    /  : 


Average  fuel  flow  rate 

(100  scfli  for  gas  and  Ib/hr  for  oil) 


Number  of  hours  excluded  from  quarterly  average  due 
to  ramping  load: hrs. 


Number  of  hours  in  the  lower  25.0  percent  of  the  range 
of  operation  excluded  from  quarterly  average: 
hrs. 


Number  of  hours  included  in  quarterly  average: 
hrs. 


Average  load; 

(MWe  or  1000  lb  steam/hr) 


Baseline  fuel  flow-to-load  ratio 
Units  of  fuel  flow-to-load: 


Quarterly  percentage  difference  between  hourly  ratios 
and  baseline  ratio: percent. 


Test  result:  pass,  fail. 


Baseline  GHR: 

Units  of  fuel  flow-to-load: 


Number  of  hours  excluded  from  baseline  ratio  or  GHR 
due  to  ramping  load:  


Number  of  hours  in  the  lower  25.0  percent  of  the  range 
of  operation  excluded  from  baseline  ratio  or  GHR: 
hrs. 


22    Oil  Sampling  and  Analysis 
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TABLE  D-4.  --  OIL  SAMPLING  METHODS  AND  SULFUR,  DENSITY  AND  GROSS 
CALORIFIC  VALUE  USED  IN  CALCULATIONS 


1         Parameter 

Sampling  technique/frequency 

Value  used  in  calculations 
(except  for  missing  data  hours) 

Oil  Sulfiir  Content 

Daily  manual  sampling 

1 .  Highest  sulfur  content  from  previous  30  daily 
samples;  or 

2.  Actual  daily  value. 

Flow  proportional/weekly  composite 

Actual  measured  value. 

In  storage  tank  (after  addition  of  fiiel  to 
tank) 

1 .  Actual  measured  value;  or 

2.  Highest  of  all  sampled  values  in  previous  calendar 
year,  unless  a  higher  sample  value  is  obtained;'  or 

3.  Maximum  value  allowed  by  contract,  unless  a  higher 
sample  value  is  obtained' 

As  delivered  (in  delivery  truck  or  barge).' 

1 .  Highest  of  all  sampled  values  in  previous  calendar 
year,  unless  a  higher  sample  value  is  obtained;'  or 

2.  Maximum  value  allowed  by  contract,  unless  a  higher 
sample  value  is  obtained' 

Oil  Density 

Daily  manual  sampling 

1 .  Use  the  highest  density  from  the  previous  30  daily 
samples;  or 

2.  Actual  measured  value. 

Flow  proportional/weekly  composite 

Actual  measured  value. 

In  storage  tank  (after  addition  of  fuel  to 
tank) 

1.  Actual  measured  value;  or 

2.  Highest  of  all  sampled  values  in  previous  calendar 
year,  unless  a  higher  sample  value  is  obtained;'  or 

3.  Maximum  value  allowed  by  contract,  unless  a  higher 
sample  value  is  obtained' 

As  delivered  (in  delivery  truck  or  barge).' 

1 .  Highest  of  all  sampled  values  in  previous. calendar 
year,  unless  a  higher  sample  value  is  obtained;'  or 

2.  Maximum  value  allowed  by  contract,  unless  a  higher 
sample  value  is  obtained' 

Oil  GCV 

Daily  manual  sampling 

1.  Highest  fuel  GCV  from  the  previous  30  daily 
samples;  or 

2.  Actual  measured  value. 

Flow  proportional/weekly  composite 

Actual  measured  value. 

In  storage  tank  (after  addition  of  fuel  to 
tank) 

1 .  Actual  measured  value;  or 

2.  Highest  of  all  sampled  values  in  previous  calendar 
year,  unless  a  higher  sample  value  is  obtained;'  or 

3.  Maximum  value  allowed  by  contraa,  unless  a  higher 
sample  value  is  obtained' 

As  delivered  (in  delivery  truck  or  barge).' 

1.  Highest  of  all  sampled  values  in  previous  calendar 
year,  unless  a  higher  sample  value  is  obtained;'  or         , 

2.  Maximum  value  allowed  by  contract,  unless  a  higher 
sample  value  is  obtained' 

\7  Assumed  values  may  only  be  used  if  sulfur  content,  gross  calorific  value,  or  density  of  each  sample  is  no 
greater  than  the  assumed  value  used  to  calculate  emissions  or  heat  input.  If  a  higher  sample  value  is 
obtained,  use  the  results  of  that  sample  analysis  as  the  new  assumed  value. 
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2.2.4.2 
Tank 


Sampling  from  a  Unit's  Storage 


li 


(b)  One  of  the  conservative  assumed 
alues  described  in  section  2.2.4.3(c)  of 
this  appendix.  Follow  the  applicable 
provisions  in  section  2.2.4.3(d)  of  this 
appendix,  regarding  the  use  of  assumed 
values. 

2.2.4.3    Sampling  From  Each  Delivery 

k  *  *  *  *  ' 

(d)  Continue  using  the  assumed 
^alue(s),  so  long  as  the  sample  results 
io  not  exceed  the  assumed  value(s). 


However,  if  the  actual  sampled  sulfur 
content,  gross  calorific  value,  or  density 
of  an  oil  sample  is  greater  than  the 
assumed  value  for  that  parameter,  then, 
consistent  with  section  2.3.7  of  this 
appendix,  begin  to  use  the  actual 
sampled  value  for  sulfur  content,  gross 
calorific  value,  or  density  of  fuel  to 
calculate  S02  mass  emission  rate  or 
heat  input  rate.  Consider  the  sampled 
value  to  be  the  new  assumed  sulfur 
content,  gross  calorific  value,  or  density. 
Continue  using  this  new  assiuned  value 
to  calciilate  S02  mass  emission  rate  or 
heat  input  rate  unless  and  until:  it  is 
superseded  by  a  higher  value  from  an 


oil  sample;  or  (if  applicable)  it  is 
superseded  by  a  new  contract  in  which 
case  the  new  contract  value  becomes  the 
assumed  value  at  the  time  the  fuel 
specified  imder  the  new  contract  begins 
to  be  combusted  in  the  unit;  or  (if 
applicable]  both  the  calendar  year  in 
which  the  sampled  value  exceeded  the 
assumed  value  and  the  subsequent 
calendar  year  have  elapsed. 
*        *        •        «        » 

2 . 3    SCh  Emissions  from  Combustion  of 
Gaseous  Fuels 


(b) 


TABLE  D-5. 


GAS  SULFUR  AND  GCV  VALUES  USED  IN  CALCULATIONS  FOR 
VARIOUS  FUEL  TYPES 


Parameter 


Fuel  type  and  sampling  frequency 


Value  used  in  calculations 
(except  for  missing  data  hours) 


Pipeline  Natural  Gas  with  total  sulfur 
content  less  than  or  equal  to  O.S 
grains/ 1  OOscf 

*  Sampling  is  not  required  if  a  valid 
contract  or  tariff  sheet  is  used  to  qualify. 

*  If  fuel  sampling  and  analysis  is  used  to 
qualify,  sample  annually  and  whenever 
the  fiiel  supply  source  changes. 


Gas  Total 
Sulfur 
Content 


Natural  Gas  with  total  sulfur  content  less 
than  or  equal  to  20.0  grains  /I OOscf 

*  Sampling  is  not  required  if  a  valid 
contract  or  tariff  sheet  is  used  to  qualify. 

*  If  fuel  sampling  and  analysis  is  used  to 
qualify,  sample  annually  and  whenever 
the  fuel  supply  source  changes. 


If  a  contract  or  tariff  sheet  is  used  to  qualify,  use  0  0006 
Ib/mmBtu 

If  fuel  sampling  and  analysis  is  used  to  qualify,  use  0.0006 
Ib/mmBtu,  provided  that  the  results  of  the  required  annual 
samples  do  not  exceed  0.5  grains/100  scf  of  total  sulfur.  If  the 
results  of  an  annual  sample  exceed  0.5  grains/100  scf,  re-classify 
the  fuel  as  appropriate  and  determine  die  SO^  emission  rate  to  be 
used  in  the  calculations,  using  the  applicable  procedures  in 
section  2.3.2  or  2.3.3  of  this  appendix 


Any  gaseous  fuel  transmitted  by 
pipeline,  having  a  "low  sulfiir 
variability",  as  shown  under  section 
2.3.6  of  this  appendix. 

*  Either  sample  daily  or,  if  Eq.  D-lh  is 
used  to  calculate  a  default  SO2  emission 
rate,  sample  annually. 


Default  SOj  emission  rate  calculated  from  Eq.  D-lh,  using  either: 

1 .  The  maximum  total  sulfur  content  specified  in  the  fuel  contract 
or  tariff  sheet,  if  a  contract  or  tariff  sheet  is  used  to  qualify;  or 

2.  The  total  sulfur  content,  based  on  the  most  recent  fiiel  sampling 
and  analysis.  If  multiple  samples  are  taken,  the  results  may  be 
averaged  before  using  Equation  D-lh. 


*  If  daily  sampling  is  performed,  use  either: 

Actual  value  from  the  daily  sample;  or 
Highest  value  from  previous  30  samples. 


*  If  the  option  to  use  Eq.  D-lh  is  selected,  use  a  default  SOj 
emission  rate,  calculated  using  the  higher  of: 

1 .  The  90'*'  percentile  value  of  the  total  sulfur  content,  obtained  in 
die  720-hr  demonstration  under  section  2.3.6;  or 

2.  The  actual  total  sulfur  content  from  the  most  recent  annual 
sample.  If  multiple  samples  are  taken,  the  results  may  be 
averaged  before  using  Equation  D-lh. 
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Parameter 


GasGCV 


Fuel  type  and  sampling  frequency 


Any  gaseous  fuel  transmitted  by 
pipeline,  having  a  maximum  total  sulfur 
content  <  20  grains/100  scf  and  "high 
sulftir  variability",  as  shown  under 
section  2.3.6  of  this  appendix. 

*  Either  sample  hourly  or,  if  Eq.  D-lh  is 
used  to  calculate  a  default  SOj  emission 
rate,  sample  annually. 


Value  used  in  calculations 
(except  for  missing  data  hours) 


n 


Any  gaseous  fuel  transmitted  by 
pipeline,  having  a  maximum  total  sulfur 
content  >  20  grains/ 100  scf  and  "high 
sulfur  variability",  as  shown  under 
section  2.3.6  of  this  appendix. 

•  Sample  hourly 


Any  gaseous  fuel  delivered  in  shipments 
or  lots 

*  Sample  each  lot  or  shipment. 


Pipeline  Natural  Gas 
*  Sample  monthly 


*  If  hourly  sampling  is  performed,  use  the  actual  hourly  value 

♦  If  the  option  to  use  Eq.  D-lh  is  selected,  use  a  default  SOj 
emission  rate,  calculated  using  the  higher  of: 

1.  The  maximum  value  of  the  total  sulfur  content,  obtained  in  the 
720-hr  demonstration  under  section  2.3.6;  or 

2.  The  actual  total  sulfur  content  from  the  most  recent  annual 
sample.  If  multiple  samples  are  taken,  the  results  may  be 
averaged  before  using  Equation  D-lh. 


Actual  hourly  sulfur  content  of  the  gas 


1.  Actual  total  sulfiir  content  from  most  recent  shipment;  or 

2.  Highest  total  sulfur  content  from  previous  year's  samples,  unless 
a  higher  value  is  obtained  in  a  sample' ;  or 

3.  Maximum  total  sulfur  content  value  allowed  by  contract,  unless  a 
higher  value  is  obtained  in  a  sample.' 


Natural  Gas 

*  Sample  monthly 


Any  gaseous  fuel  delivered  in  shipments 
or  lots 

*  Sample  each  lot  or  shipment 


GCV  from  most  recent  monthly  sample  (with  >  48  operating 
hours  in  the  month); 

2.  Maximum  GCV  from  contract,  unless  a  higher  value  is  obtained 
in  a  monthly  sample;'  or 

3.  Highest  GCV  from  previous  year's  samples,  unless  a  higher 
value  is  obtained  in  a  monthly  sample.' 


1.  GCV  from  most  recent  monthly  sample  (with  >  48  operating 
hours  in  the  month); 

2.  Maximum  GCV  from  contract'  or 

3.  Highest  GCV  from  previous  year's  samples.' 


1 .  Actual  GCV  from  most  recent  shipment  or  lot; 

2.  Highest  GCV  from  previous  year's  samples,  unless  a  higher 
value  is  obtained  in  a  sample;'  or 

3.  Maximum  GCV  value  allowed  by  contract,  unless  a  higher  valufe 
is  obtained  in  a  sample.' 
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Parameter 


Fuel  type  and  sampling  frequency 


Any  gaseous  fuel  transmitted  by  pipeline 
and  having  a  demonstrated  "low  GCV 
variability"  using  the  provisions  of 
section  2.3.5 

*  Sample  monthly 


Any  gaseous  fuel  not  demonstrated  to 
have  a  "low  GCV  variability"  under 
section  2.3.S 

*  Sample  daily  or  hourly.  (Note  that  the 
use  of  an  on-line  GCV  calorimeter  or  gas 
chromatograph  is  allowed). 


Value  used  in  calculations 
(except  for  missing  data  hours) 


1 .  GCV  from  most  recent  monthly  sample  (with  >  48  operating 
hours  in  the  month);  or 

2.  Highest  GCV  from  previous  year's  samples,  unless  a  higher 
value  is  obtained  in  a  monthly  sample.' 


Actual  daily  or  hourly  GCV  of  the  gas. 


'  Assumed  sulfur  content  and  GCV  values  (i.e.,  contract  values  or  highest  values  from  previous  year)  may 
only  continue  to  be  used  if  the  sulfur  content  or  GCV  of  each  sample  is  no  greater  than  the  assumed  value 
used  to  calculate  SOj  emissions  or  heat  input.  If  a  higher  sample  value  is  obtained,  use  the  results  of  that 
sample  analysis  as  the  new  assumed  value. 


2.3.1    Pipeline  Natural  Gas  Combustion 


S.3.1.4    Documentation  that  a  Fuelis 
*ipeline  Natural  Gas 

(a)  A  fuel  may  initially  qualify  as 
pipeline  natural  gas,  if  information  is 
provided  in  the  monitoring  plan 
required  under  §  75.53,  demonstrating 
that  the  definition  of  pipeline  natural 
gas  in  §  72.2  of  this  chapter  has  been 
met.  The  information  must  demonstrate 
that  the  fuel  meets  either  the  percent 
methane  or  GCV  requirement  and  has  a 
total  sulfur  content  of  0.5  grains/ lOOscf 
or  less.  The  demonstration  must  be 
made  using  one  of  the  follo^^g  sources 
I  information: 

(1)  The  gas  quality  characteristics 
specified  by  a  purchase  contract,  tariff 
sheet,  or  by  a  pipeline  transportation 
contract;  or 


If 


(2)  Historical  fuel  sampling  data  for 
he  previous  12  months,  docimienting 
the  total  sulfur  content  of  the  fuel  and 
the  GCV  and/or  percentage  by  volume  of 
methane.  The  results  of  all  sample 
analyses  obtained  by  or  provided  to  the 
owner  or  operator  in  the  previous  12 
months  shall  be  used  in  the 
demonstration,  and  each  sample  result 
must  meet  the  definition  of  pipeline 
natural  gas  in  §  72.2  of  this  chapter;  or 

(3)  If  the  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  cannot  be 
met,  a  fuel  may  initially  qualify  as 

)ipeline  natural  gas  if  at  least  one 


representative  sample  of  the  fuel  is 
obtained  and  analyzed  for  total  sulfur 
content  and  for  either  the  gross  calorific 
value  (GCV)  or  percent  methane,  and 
the  results  of  the  sample  analysis  show 
that  the  fuel  meets  the  definition  of 
pipeline  natural  gas  in  §  72.2  of  this 
chapter.  Use  the  sampling  methods 
specified  in  sections  2.3.3.1.2  and  2.3.4  . 
of  this  appendix.  The  required  fuel 
sample  may  be  obtained  and  analyzed 
by  the  owner  or  operator,  by  an 
independent  laboratory,  or  by  the  fuel 
supplier.  If  multiple  samples  are  taken, 
each  sample  must  meet  the  definition  of 
pipeline  natiiral  gas  in  §  72.2  of  this 
chapter. 

(b)  If  the  results  of  the  fuel  sampling 
under  paragraph  (a)(2]  or  (a)(3)  of  this 
section  show  that  the  fuel  does  not  meet 
the  definition  of  pipeline  natural  gas  in 
§  72.2  of  this  chapter,  but  those  results 
are  believed  to  be  anomalous,  the  owrner 
or  operator  may  document  the  reasons 
for  believing  this  in  the  monitoring  plan 
for  the  unit,  and  may  immediately 
perform  additional  sampling.  In  such 
cases,  a  minimum  of  three  additional 
samples  must  be  obtained  and  analyzed, 
and  the  results  of  each  sample  analysis 
must  meet  the  definition  of  pipeline 
natiual  gas. 

(c)  If  several  affected  units  are 
supplied  by  a  common  source  of 
gaseous  fuel,  a  single  sampling  result 
may  be  applied  to  all  of  the  units  and 
it  is  not  necessary  to  obtain  a  separate 
sample  for  each  unit,  provided  that  the 
composition  of  the  fuel  is  not  altered  by 


blending  or  mixing  it  with  other  gaseous 
fuel(s)  when  it  is  transported  from  the 
sampling  location  to  the  affected  imits. 
For  the  purposes  of  this  paragraph,  the 
term  "other  gaseous  fuel(s)"  excludes 
compounds  such  as  mercaptans  when 
they  are  added  in  trace  quantities  for 
safety  reasons. 

(d)  If  the  results  of  fuel  sampling  and 
analysis  under  paragraph  (a)(2),  (a)(3), 
or  (b)  of  this  section  show  that  the  fuel 
does  not  qualify  as  pipeline  natural  gas, 
proceed  as  follows: 

(1)  If  the  fuel  still  qualifies  as  natural 
gas  under  section  2.3.2.4  of  this 
appendix,  re-classify  the  fuel  as  natural 
gas  and  determine  the  appropriate 
default  SO2  emission  rate  for  the  fuel, 
according  to  section  2.3.2.1.1  of  this 
appendix;  or 

(2)  If  the  fuel  does  not  qualify  either 
as  pipeline  natural  gas  or  natural  gas,  re- 
classify the  fuel  as  "other  gaseous  fuel" 
and  implement  the  procedures  of 
section  2.3.3  of  this  appendix,  within 
180  days  of  the  end  of  the  quarter  in 
which  the  disqualifying  sample  w&a 
taken.  In  addition,  the  owner  or  operator 
shall  use  Equation  D-lh  in  this 
appendix  to  calculate  a  default  SO2 
emission  rate  for  the  fuel,  based  on  the 
results  of  the  sample  analysis  that 
exceeded  20  grains/ 100  scf  of  total 
sulfur,  and  shall  use  that  default 
emission  rate  to  report  SO2  mass 
emissions  imder  this  part  imtil  section 
2.3.3  of  this  appendix  has  been  fully 
implemented. 
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(e)  If  a  fuel  qualifies  as  pipeline 
natural  gas  based  on  the  specifications 
in  a  fuel  contract  or  tariff  sheet,  no 
additional,  on-going  sampling  of  the 
fuel's  total  sulfur  content  is  required, 
provided  that  the  contract  or  tariff  sheet 
is  ciurent,  valid  and  representative  of 
the  fuel  combusted  in  the  unit.  If  the 
fuel  qualifies  as  pipeline  natural  gas 
based  on  fuel  sampling  and  analysis,  on- 
going sampling  of  the  fuel's  sulfur 
content  is  required  annually  and 
whenever  the  fuel  supply  soiuce 
changes.  For  the  piuposes  of  this 
paragraph,  (e),  sampling  "annually" 
means  that  at  least  one  sample  is  taken 


in  each  calendar  year.  The  effective  date 
of  the  annual  total  sulfur  sampling 
requirement  is  January  1,  2003. 

(f)  On-going  sampling  of  the  GCV  of 
the  pipeline  natural  gas  is  required 
under  section  2.3.4.1  of  this  appendix. 

(g)  For  imits  that  are  required  to 
monitor  and  report  NOx  mass  emissions 
and  heat  input  under  subpart  H  of  this 
part,  but  which  are  not  affected  units 
imder  the  Acid  Rain  Program,  the  owner 
or  operator  is  exempted  from  the 
requirements  in  paragraphs  (a)  and  (e)  of 
this  section  to  document  the  total  sulfur 
content  of  the  pipeline  natiual  gas. 


^'[^IxKlxf 


2.3.2    Natural  Gas  Combustion 

•        *        •        *        • 

2.3.2.1.1    In  lieu  of  daily  sampling  of 
the  sulfur  content  of  the  natiual  gas,  the 
owner  or  operator  may  either  use  the 
total  sulfur  content  specified  in  a 
contract  or  tariff  sheet  as  the  SO2  default 
emission  rate  or  may  calculate  the 
default  SO2  emission  rate  based  on  fuel 
sampling  results,  using  Equation  D-lh. 
In  Equation  D-lh,  the  total  sulfur 
content  and  GCV  values  shall  be 
determined  in  accordance  with  Table 
£>-5  of  this  appendix.  Round  off  the 
calculated  SO2  default  emission  rate  to  ■ 
the  nearest  0.0001  Ib/mmBtu. 


GCVJ 


(Eq.  D-lh) 


Where: 

ER  =  Default  SO2  emission  rate  for 

natural  gas  combustion,  Ib/mmBtu. 
Stoui  =  Total  sulfur  content  of  the  natiiral 

gas,  gr/lOOscf. 
GCV  =  Gross  calorific  value  of  the 

natural  gas,  Btu/lOOscf. 
7000  =  Conversion  of  grains/ lOOscf  to 

Ib/lOOscf. 
2.0  =  Ratio  of  lb  SO^/lb  S. 
10^  =  Conversion  factor  (Btu/nunBtu). 

2.3.2.1.2    [Reserved] 

***** 

2.3.2.4    Dociunentation  that  a  Fuel  Is 
Natural  Gas 

(a)  A  fuel  may  initially  qualify  as 
natural  gas,  if  information  is  provided  in 
the  monitoring  plan  required  imder 
§  75.53,  demonstrating  that  the 
definition  of  natural  gas  in  $  72.2  of  this 
chapter  has  been  met.  The  information 
must  demonstrate  that  the  fuel  meets 
either  the  percent  methane  or  GCV 
requirement  and  has  a  total  sulfur 
content  of  20.0  grains/100  scf  or  less. 
This  demonstration  must  be  made  using 
one  of  the  following  sources  of 
information: 

(1)  The  gas  quality  characteristics 
specified  by  a  purchase  contract,  tariff 
sheet,  or  by  a  transportation  contract;  or 

(2)  Historical  fuel  sampling  data  for 
the  previous  12  months,  documenting 
the  total  sulfur  content  of  the  fuel  and 
the  GCV  and/ or  percentage  by  volume  of 
methane.  The  results  of  all  sample 
analyses  obtained  by  or  provided  to  the 
owner  or  operator  in  the  previous  12 
months  shall  be  used  in  the 
demonstration,  and  each  sample  result 
must  meet  the  definition  of  natural  gas 
in  §  72.2  of  this  chapter,  or 

(3)  If  the  requirements  of  paragraphs 
(a)(1)  and  (eO(2]  of  this  section  cannot  be 


met,  a  fuel  may  initially  qualify  as 
natiual  gas  if  at  least  one  representative 
sample  of  the  fuel  is  obtained  and 
analyzed  for  total  sulfur  content  and  for 
either  the  gross  calorific  value  (GCV)  or 
percent  methane,  and  the  results  of  the 
sample  analysis  show  that  the  fuel 
meets  the  definition  of  natural  gas  in 
§  72.2  of  this  chapter.  Use  the  sampling 
methods  specified  in  sections  2.3.3.1.2 
and  2.3.4  of  this  appendix.  The  required 
fuel  sample  may  be  obtained  and 
analyzed  by  the  owner  or  operator,  by 
an  independent  laboratory,  or  by  the 
fuel  supplier.  If  multiple  samples  are 
taken,  each  sample  must  meet  the 
definition  of  natural  gas  in  §  72.2  of  this 
chapter. 

(b)  U  the  results  of  the  fuel  sampling 
under  paragraph  (a)(2)  or  (a)(3)  of  this 
section  show  Uiat  the  fuel  does  not  meet 
the  definition  of  natiual  gas  in  §  72.2  of 
this  chapter,  but  those  results  are 
believed  to  be  anomalous,  the  owner  or 
operator  may  docimient  the  reasons  for 
believing  this  in  the  monitoring  plan  for 
the  imit,  and  may  immediately  perform 
additional  sampling.  In  such  cases,  a 
minimiun  of  three  additional  samples 
must  be  obtained  and  analyzed,  and  the 
results  of  each  sample  analysis  must 
meet  the  definition  of  natural  gas. 

(c)  If  several  affected  imits  are 
supplied  by  a  common  source  of 
gaseous  fuel,  a  single  sampling  resiilt 
may  be  applied  to  all  of  the  units  and 
it  is  not  necessary  to  obtain  a  separate 
sample  for  each  imit,  provided  that  the 
composition  of  the  fuel  is  not  altered  by 
blending  or  mixing  it  with  other  gaseous 
fuel(s)  when  it  is  transported  fi'om  the 
sampling  location  to  the  affected  imits. 
For  the  purposes  of  this  paragraph,  the 
term  "other  gaseous  fuel(s)"  excludes 
compounds  such  as  mercaptans  when 


they  are  added  in  trace  quantities  for 
safety  reasons. 

(d)  If  the  results  of  fuel  sampling  and 
analysis  under  paragraph  (a)(2),  (a)(3), 
or  (b)  of  this  section  show  that  the  fuel 
does  not  qualify  as  natiual  gas,  the 
owner  or  operator  shall  re-classify  the 
fuel  as  "other  gaseous  fuel"  and  shall 
implement  the  procediues  of  section 
2.3.3  of  this  appendix,  within  180  days 
of  the  end  of  the  quarter  in  which  the 
disqualifying  sample  was  taken.  In 
addition,  the  owner  or  operator  shall 
use  Equation  D-lh  in  this  appendix  to 
calculate  a  default  SO2  emission  rate  for 
the  fuel,  based  on  the  results  of  the 
sample  analysis  that  exceeded  20 
grains/ 100  scf  of  total  sulfur,  and  shall 
use  that  default  emission  rate  to  report 
SO2  mass  emissions  under  this  part 
imtil  section  2.3.3  of  this  appendix  has 
been  fully  implemented. 

(e)  If  a  fuel  qualifies  as  natiu^  gas 
based  on  th^  specifications  in  a  fuel 
contract  or  tariff  sheet,  no  additional, 
on-going  sampling  of  the  fuel's  total 
sulfur  content  is  required,  provided  that 
the  contract  or  tariff  sheet  is  current, 
valid  and  representative  of  the  fuel 
combusted  in  the  imit.  If  the  fuel 
qualifies  as  natural  gas  based  on  fuel 
sampling  and  analysis,  the  owner  or 
operator  shall  sample  the  fuel  for  total 
sulfur  content  at  least  annually  and 
when  the  fuel  supply  source  changes. 
For  the  purposes  of  this  paragraph,  (e), 
sampling  "annually"  means  that  at  least 
one  sample  is  taken  in  each  calendar 
year.  The  effective  date  of  the  annual 
total  sulfur  sampling  requirement  is 
January  1,  2003. 

(f)  Chi-going  sampling  of  the  GCV  of 
the  natural  gas  is  required  imder  section 
2.3.4.2  of  this  appendix. 

(g)  For  imits  that  are  required  to 
monitor  and  report  NOx  mass  emissions 
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and  heat  input  under  subpart  H  of  this 
part,  but  which  are  not  affected  imits 
under  the  Acid  Rain  Program,  the  owner 
or  operator  is  exempted  from  the 
requirements  in  paragraphs  (a)  and  (e)  of 
this  section  to  document  the  total  sulfur 
content  of  the  natural  gas. 

2.3.3    SO2  Mass  Emissions  From  Any 
Gaseous  Fuel 


4.3.3.1     Sulfur  Content  Determination 

2.3.3.1.1    Analyze  the  total  sulfur 
liontent  of  the  gaseous  fuel  in  grains/ 100 
scf,  at  the  frequency  specified  in  Table 
D-5  of  this  appendix.  That  is:  for  fuel 
delivered  in  discrete  shipments  or  lots, 
sample  each  shipment  or  lot.  For  fuel 
transmitted  by  pipeline,  sample  hourly 
unless  a  demonstration  is  provided 
under  section  2.3.6  of  this  appendix 
showing  that  the  gaseous  fuel  qualifies 
for  less  frequent  [i.e.,  daily  or  annual] 
sampling.  If  daily  sampling  is  required, 
determine  the  sulfur  content  using 
either  manual  sampling  or  a  gas 
chromatograph.  If  hourly  sampling  is 
required,  determine  the  sulfur  content 
using  a  gas  chromatograph.  For  units 
that  are  required  to  monitor  and  report 
NOx  mass  emissions  and  heat  input 
under  subpart  H  of  this  part,  but  which 
are  not  affected  units  under  the  Acid 
Rain  Program,  the  owner  or  operator  is 
exempted  from  the  requirements  of  this 
section  to  document  the  total  sulfur 
content  of  the  gaseous  fuel. 


1.3.3.2    SO2  Mass  Emission  Rate 

Calculate  the  SO2  mass  emission  rate 
r  the  gaseous  fuel,  in  Ib/hr,  using 
equation  D-4  or  D-5  (as  applicable)  in 
section  3.3.1  of  this  appendix.  Equation 
D-5  may  only  be  used  if  a 
demonstration  is  performed  under 
section  2.3.6  of  this  appendix,  showing 
that  the  fuel  qualifies  to  use  a  default 
SO2  emission  rate  to  account  for  SO2 
mass  emissions  under  this  part.  Use  the 
appropriate  sulfur  content,  in  equation 
D-4  or  D-5,  as  specified  in  Table  D-5 
of  this  appendix.  If  the  fuel  qualifies  to 
use  Equation  D-5,  the  default  SO2 
emission  rate  shall  be  calculated  using 
Equation  D-lh  in  section  2.3.2.1.1  of 
this  appendix,  replacing  the  words 
"natural  gas"  in  the  equation 
nomenclature  with  the  words,  "gaseous 
fuel".  In  all  cases,  for  reporting 
purposes,  apply  the  results  of  the 
required  periodic  total  sulfur  samples  in 
accordance  with  the  provisions  of 
section  2.3.7  of  this  appendix. 


2.3.4    Gross  Calorific  Values  for 
Gaseous  Fuels 


2.3.4.3    GCV  of  Other  Gaseous  Fuels 

*  *  *  For  reporting  purposes,  apply 
the  results  of  the  required  periodic  GCV 
samples  in  accordance  with  the 
provisions  of  section  2.3.7  of  this 
appendix. 

2.3.4.3.1  *  *  *  For  sampling  from 
the  tank  after  each  delivery,  use  either 
the  most  recent  GCV  sample,  the 
maximum  GCV  specified  in  the  fuel 
contract  or  tariff  sheet,  or  the  highest 
GCV  from  the  previous  year's  samples. 

2.3.4.3.2  For  any  gaseous  fuel  that 
does  not  qualify  as  pipeline  natural  gas 
or  natural  gas,  which  is  not  delivered  in 
shipments  or  lots,  and  for  which  the 
owner  or  operator  performs  the  720 
hour  test  under  section  2.3.5  of  this 
appendix,  if  the  results  of  the  test 
demonstrate  that  the  gaseous  fuel  has  a 
low  GCV  variability,  determine  the  GCV 
at  least  monthly  (as  described  in  section 
2.3.4.1  of  this  appendix).  In  calculations 
of  hourly  heat  input  for  a  unit,  use 
either  the  most  recent  monthly  sample, 
the  maximum  GCV  specified  in  the  fuel 
contract  or  tariff  sheet,  or  the  highest 
fuel  GCV  from  the  previous  year's 
samples. 


2.3.5  Demonstration  of  Fuel  GCV 
Variability 

(a)  This  optional  demonstration  may 
be  made  for  any  fuel  which  does  not 
qualify  as  pipeline  natural  gas  or  natural 
gas,  and  is  not  delivered  only  in 
shipments  or  lots.  The  demonstration 
data  may  be  used  to  show  that  monthly 
sampling  of  the  GCV  of  the  gaseous  fuel 
or  blend  is  sufficient,  in  lieu  of  daily 
GCV  sampling. 
***** 

2.3.6  Demonstration  of  Fuel  Sulfur 
Variability 

(a)  This  demonstration  may  be  made 
for  any  fuel  which  does  not  qualify  as 
pipeline  natural  gas  or  natural  gas,  and 
is  not  delivered  only  in  shipments  or 
lots.  The  results  of  the  demonstration 
may  be  used  to  show  that  daily 
sampling  for  sulfur  in  the  fuel  is 
sufficient,  rather  than  hourly  sampling. 
The  procedures  in  this  section  may  also 
be  used  to  demonstrate  that  a  particular 
gaseous  fuel  qualifies  to  use  a  default 
SO2  emission  rate  (calculated  using 
Equation  D-lh  in  section  2.3.2.1.1  of 
this  appendix)  for  the  purpose  of 
reporting  hourly  SO2  mass  emissions 
under  this  part.  To  make  this 
demonstration,  proceed  as  follows. 
Provide  a  minimum  of  720  hours  of 


data,  indicating  the  total  sulfur  content 
of  the  gaseous  fuel  (in  gr/100  scf).  The 
demonstration  data  shall  be  obtained 
using  either  manual  hourly  sampling  or 
an  on-line  gas  chromatograph  (Ck^) 
capable  of  determining  fuel  total  sulfur 
content  on  an  hourly  basis.  For  gaseous 
fuel  produced  by  a  variable  process,  the 
data  shall  be  representative  of  all 
process  operating  conditions  including 
seasonal  or  annual  variations  which 
may  affect  fuel  sulfur  content. 

(b)  If  the  data  are  collected  with  an 
on-line  GC,  reduce  the  data  to  hourly 
average  values  of  the  total  sulfur  content 
of  the  fuel.  If  manual  hourly  sampling 
is  used,  the  results  of  each  hourly 
sample  analysis  shall  be  the  total  sulfur 
value  for  that  hour.  Express  all  hourly 
average  values  of  total  sulfur  content  in 
units  of  grains/  100  scf.  Use  all  of  the 
hourly  average  values  of  total  sulfur 
content  in  grains/ 100  scf  to  calculate  the 
mean  value  and  the  standard  deviation. 
Also  determine  the  90th  percentile  and 
maximum  hourly  values  of  the  total 
sulfur  content  for  the  data  set.  If  the 
standard  deviation  of  the  hourly  values 
from  the  mean  does  not  exceed  5.0 
grains/ 100  scf,  the  fuel  has  a  low  sulfur 
variability.  If  the  standard  deviation 
exceeds  5.0  grains/ 100  scf,  the  fuel  has 
a  high  sulfur  variability.  Based  on  the 
results  of  this  determination,  establish 
the  required  sampling  frequency  and 
SO2  mass  emissions  methodology  for 
the  gaseous  fuel,  as  follows: 

(1)  If  the  gaseous  fuel  has  a  low  sulfur 
variability  (irrespective  of  the  total 
sulfur  content],  the  owner  or  operator 
may  either  perform  daily  sampling  of 
the  fuel's  total  sulfur  content  using 
manual  sampling  or  a  GC,  or  may  report 
hourly  SO2  mass  emissions  data  using  a 
default  SO2  emission  rate  calculated  by 
substituting  the  90th  percentile  value  of 
the  total  sulfur  content  in  Equation  D- 
Ih. 

(2)  If  the  gaseous  fuel  has  a  high 
sulfur  variability,  but  the  maximum 
hourly  value  of  the  total  sulfur  content 
does  not  exceed  20  grains/ 100  scf,  the 
owner  or  operator  may  either  perform 
hourly  sampling  of  the  fuel's  total  sulfur 
content  using  an  on-line  GC.  or  may 
report  hourly  SO2  mass  emissions  data 
using  a  default  SO2  emission  rate 
calculated  by  substituting  the  maximum 
value  of  the  total  sulfur  content  in 
Equation  D-lh. 

(3)  If  the  gaseous  fuel  has  a  high 
sulfur  variability  and  the  maximum 
hourly  value  of  the  total  sulfur  content 
exceeds  20  grains/ 100  scf,  the  owner  or 
operator  shall  perform  hourly  sampling 
of  the  fuel's  total  sulfur  content,  using 
an  on-line  GC. 

(4)  Any  gaseous  fuel  under  paragraph 
(b)(1)  or  (b)(2)  of  this  section,  for  which 
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the  owner  or  operator  elects  to  use  a 
default  SO2  emission  rate  for  reporting 
purposes  is  subject  to  the  annual  total 
sulfur  sampling  requirement  under 
section  2.3.2.4(e)  of  this  appendix. 

2.3.7    Application  of  Fuel  Sampling 
Results 

For  reporting  piuposes,  apply  the 
results  of  the  required  periodic  fuel 
samples  described  in  Tables  D— 4  and  D- 
5  of  this  appendix  as  follows.  Use 
Equation  D-lh  to  recalculate  the  SO2 
emission  rate,  as  necessary. 

(a)  For  daily  samples  of  total  sulfur 
content  or  GCV: 

(1)  If  the  actual  value  is  to  be  used  in 
the  calculations,  apply  the  results  of 
each  daily  sample  to  all  hours  in  the  day 
on  which  the  sample  is  taken;  or 

(2)  If  the  highest  value  in  the  previous 
30  daily  samples  is  to  be  used  in  the 
calculations,  apply  that  value  to  all 
hours  in  the  current  day.  If,  for  a 
particular  imit,  fewer  than  30  daily 
samples  have  been  collected,  use  the 
highest  value  from  all  available  samples 
until  30  days  of  historical  sampling 
results  have  been  obtained. 

(b)  For  annual  samples  of  total  sulfur 
content: 

(1)  For  pipeline  natural  gas,  use  the 
results  of  annual  sample  analyses  in  the 
calculations  only  if  the  results  exceed 
0.5  grains/100  scf.  In  that  case,  if  the 
fuel  still  qiialifies  as  natiutil  gas,  follow 
the  procedures  in  paragraph  (b)(2)  of 
this  section.  If  the  fuel  does  not  qualify 
as  natural  gas,  the  owner  or  operator 
shall  implement  the  procedures  in 
section  2.3.3  of  this  appendix,  in  the 
time  fr^me  specified  in  sections 
2.3.1.4(d)  and  2.3.2.4(d)  of  this 
appendix; 

(2)  For  natural  gas,  apply  the  results 
of  the  most  recent  sample,  begiiming  at 
the  date  of  the  sample; 

(3)  For  other  gaseous  fuels  with  an 
annual  sampling  requirement  imder 
section  2.3.6(b)(4)  of  this  appendix,  use 
the  sample  results  in  the  calculations 
only  if  the  results  exceed  the  90th 
percentile  value  or  maximum  value  (as 
applicable)  from  the  720-hour 


demonstration  of  fuel  sulfur  content  and 
variability  under  section  2.3.6  of  this 
appendix. 

(c)  For  monthly  samples  of  the  fuel 
GCV: 

'  (1)  If  the  actual  value  is  to  be  used  in 
the  calculations,  apply  the  results  of  the 
most  recent  sample,  starting  from  the 
date  on  which  the  sample  was  taken;  or 

(2)  If  an  assumed  value  (contract 
maximum  or  highest  value  from 
previous  year's  samples)  is  to  be  used  in 
the  calculations,  apply  the  assumed 
value  to  all  hours  in  each  month  of  the 
quarter  unless  a  higher  value  is  obtained 
in  a  monthly  GCV  sample.  In  that  case, 
use  the  sampled  value,  starting  from  the 
date  on  which  the  sample  was  taken. 
Consider  the  sample  results  to  be  the 
new  assumed  value.  Continue  using  the 
new  assumed  value  unless  and  until  it 
is  superseded  by  a  higher  value  from  a 
subsequent  monthly  sample;  or  (if 
applicable)  it  is  superseded  by  a  new 
contract  in  which  case  the  new  contract 
value  becomes  the  assumed  value  at  the 
time  the  fuel  specified  imder  the  new 
contract  begins  to  be  combusted  in  the 
imit;  or  (if  applicable)  both  the  calendar 
year  in  which  the  sampled  value 
exceeded  the  assumed  value  and  the 
subsequent  calendar  year  have  elapsed. 

(d)  For  samples  of  gaseous  fuel 
delivered  in  shipments  or  lots: 

(1)  If  the  actual  value  for  the  most 
recent  shipment  is  to  be  used  in  the 
calculations,  apply  the  results  of  the 
most  recent  sample,  frvm  the  date  on 
which  the  sample  was  taken  imtil  the 
date  on  which  the  next  sample  is  taken; 
or 

(2)  If  an  assiuned  value  (contract 
maximum  or  highest  value  from 
previous  year's  samples)  is  to  be  used  in 
the  calculations,  apply  the  assumed 
value  unless  a  higher  value  is  obtained 
in  a  sample  of  a  shipment.  In  that  case, 
use  the  sampled  value,  starting  from  the 
date  on  which  the  sample  was  taken. 
Consider  the  sample  results  to  be  the 
new  assumed  value.  Continue  using  the 
new  assumed  value  unless  and  until:  it 
is  superseded  by  a  higher  value  &x)m  a 
sample  of  a  subsequent  shipment;  or  (if 


applicable)  it  is  superseded  by  a  new 
contract  in  which  case  the  new  contract 
value  becomes  the  assumed  value  at  the 
time  the  fuel  specified  imder  the  new 
contract  begins  to  be  combusted  in  the 
imit;  or  (if  appUcable)  both  the  calendar 
year  in  which  the  sampled  value 
exceeded  the  assiuned  value  and  the 
subsequent  calendar  year  have  elapsed. 

(e)  When  the  owner  or  operator  elects 
to  use  assumed  values  in  the 
calculations,  the  results  of  periodic 
samples  of  sulfur  content  and  GCV 
which  show  that  the  assumed  value  has 
not  been  exceeded  need  not  be  reported. 
Keep  these  sample  results  on  file,  in  a 
format  suitable  for  inspection. 

(f)  Notwithstanding  the  requirements 
of  paragraphs  (b)  through  (d)  of  this 
section,  in  cases  where  the  sample 
results  are  provided  to  the  owner  or 
operator  by  the  supplier  of  the  fuel,  the 
owner  or  operator  shall  begin  using  the 
sampling  results  on  the  date  of  receipt 
of  those  results,  rather  than  on  the  date 
that  the  sample  was  taken. 

2.4    Missing  Data  Procedures 


2.4.1    Missing  Data  for  Oil  and  Gas 
Samples 

*  *  *  Except  for  the  annual  samples 
of  fuel  sulfur  content  required  under 
sections  2.3.1.4(e),  2.3. 2.4(e)  and 
2.3.6(b)(5)  of  this  appendix,  the  missing 
data  values  in  Table  D-6  shall  be 
reported  whenever  the  results  of  a 
required  sample  of  sulfur  content,  GCV 
or  density  is  missing  or  invalid  in  the 
current  calendar  year,  irrespective  of 
which  reporting  option  is  selected  (i.e., 
actual  value,  contract  value  or  highest 
value  frt)m  the  previous  year).  For  the 
annual  samples  of  fuel  sulfur  content 
required  under  sections  2.3.1.4(e), 
2.3^.4(e)  and  2.3.6(b)(5)  of  this 
appendix,  if  a  valid  aimual  sample  has 
not  been  obtained  by  the  end  of  a 
particular  calendar  year,  the  appropriate 
missing  data  value  in  Table  I>-6  shall  be 
reported,  beginning  vnth  the  first  unit 
operating  hour  in  the  next  calendar 
year.  *  *  * 
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TABLE  D-6.  -  MISSING  DATA  SUBSTITUTION  PROCEDURES  FOR  SULFUR, 
DENSITY,  AND  GROSS  CALORIHC  VALUE  DATA 


Parameter 

Missing  data  substitution  maximum  potential  value 

Oil  Sulfur  Content 

3.S  percent  for  residual  oil,  or                                                                               1 
1 .0  percent  for  diesel  fuel.                                                                                 | 

Oil  Density 

8.5  lb/gal  for  residual  oil,  or 
7.4  lb/gal  for  diesel  fiiel. 

Oil  GCV 

19,500  Btu/lb  for  residual  oil,  or  20,000  Btu/lb  for  diesel  fuel. 

Gas  Total  Sulfur  Content 

1.  For  pipeline  natural  gas,  where  annual  sampling  is  required,  substitute 
0.002  Ib/mmBtu  for  each  hour  of  the  missing  data  period. 

2.  For  natural  gas  (or  other  gaseous  fuel  that  qualifies  to  use  a  default  SOj 
emission  rate  under  section  2.3.6  of  this  appendix),  where  annual 
sampling  is  required,  substitute  1.5  times  the  default  SOj  emission  rate  in 
use  at  the  time  of  the  missing  data  period. 

3.  For  any  gaseous  fiiel  sampled  daily,  1 .5  times  the  highest  total  sulfur 
content  value  from  the  previous  30  days  on  which  valid  samples  were 
obtained. 

■a 

4.  For  any  gaseous  fuel  sampled  hourly,  the  highest  total  sulfur  content  value 
from  the  previous  720  hourly  samples. 

- 

Gas  GCV/Heat 
Content 

1 10,000  Btu/100  scf  for  pipeline  natural  gas,  natural  gas  or  landfill  gas.                 1 
150,000  Btu/100  scffor  butane  or  refinery  gas.                                                     1 
210,000  Btu/100  scffor  propane  or  anv  other  gaseous  fuel. 

f 


2;4.2    Missing  Data  Procedures  for 
uel  Flow  Rate. 

Whenever  data  are  missing  from  any 
primary  fuel  flowmeter  system  (as 
defined  in  §  72.2  of  this  chapter)  and 
there  is  no  backup  system  available  to 
record  the  fuel  flow  rate,  use  the 
procedures  in  sections  2.4.2.2  and 
2.4.2.3  of  this  appendix  to  account  for 
the  flow  rate  of  fuel  combusted  at  the 
unit  for  each  hour  diuing  the  missing 
data  period.  Alternatively,  for  a  fuel 
flowmeter  system  used  to  measure  the 
fuel  combusted  by  a  peaking  imit,  the 
simplified  fuel  flow  missing  data 
procedure  in  section  2.4.2.1  of  this 
appendix  may  be  used.  Before  using  the 
procedures  in  sections  2.4.2.2  and 
2.4.2.3  of  this  appendix,  establish  load 
ranges  for  the  imit  using  the  procedures 
of  section  2  in  appendix  C  to  this  part, 
except  for  units  that  do  not  produce 
electrical  output  (i.e.,  megawatts)  or 
thermal  output  (e.g.,  klb  of  steam  per 
hour).  The  owner  or  operator  of  a  unit 
that  does  not  produce  electrical  or 
thermal  output  shall  either  perform 
missing  di^ta  substitution  without 
segregating  the  fuel  flow  rate  data  into 


bins,  or  may  petition  the  Administrator 
under  §  75.66  for  permission  to 
segregate  the  data  into  operational  bins. 
When  load  ranges  are  used  for  fuel  flow 
rate  missing  data  purposes,  separate, 
fuel-specific  databases  shall  be  created 
and  maintained.  A  database  shall  be 
kept  for  each  type  of  fuel  combusted  in 
the  imit,  for  the  hours  in  which  the  fuel 
is  combusted  alone  in  the  unit.  An 
additional  database  shall  be  kept  for 
each  type  of  fuel,  for  the  hours  in  which 
it  is  co-fired  with  any  other  type(s)  of 
fiiel(s). 

2.4.2.1  Simplified  Fuel  Flow  Rate 
Missing  Data  Procedure  for  Peaking 
Units 

If  no  fuel  flow  rate  data  are  available 
for  a  fuel  flowmeter  system  installed  on 
a  peaking  unit  (as  defined  in  §  72.2  of 
this  chapter),  then  substitute  for  each 
hour  of  missing  data  using  the 
maximum  potential  fuel  flow  rate.  The 
maximum  potential  fuel  flow  rate  is  the 
lesser  of  the  following: 

(a)  The  maximum  fuel  flow  rate  the 
unit  is  capable  of  combusting  or 


(b)  The  maximum  flow  rate  that  the 
fuel  flowmeter  can  measure  (i.e,  the 
upper  range  value  of  the  flowmeter). 

2.4.2.2    Standard  Missing  Data 
Procediues — Single  Fuel  Hours 

For  missing  data  periods  that  occur 
when  only  one  type  of  fuel  is  being 
combusted,  provide  substitute  data  for 
each  hour  in  the  missing  data  period  as 
follows. 

2.4.2.2.1    If  load-based  missing  data 
procedures  are  used,  substitute  the 
arithmetic  average  of  the  hourly  fuel 
flow  rate(s)  measured  and  recorded  by 
a  certified  fuel  flowmeter  system  at  the 
corresponding  operating  unit  load  range 
during  the  previous  720  operating  hours 
in  which  the  unit  combusted  only  that 
same  fuel.  If  no  fuel  flow  rate  data  are 
available  at  the  corresponding  load 
range,  use  data  from  the  next  higher 
load  range,  if  such  data  are  available.  If 
no  quality-assured  fuel  flow  rate  data 
are  available  at  either  the  corresponding 
load  range  or  a  higher  load  range, 
substitute  the  maximum  potential  fuel 
flow  rate  (as  defined  in  section  2.4.2.1 
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of  this  appendix)  for  each  hour  of  the 
missing  data  period. 

2.4.2.2.2    For  units  that  do  not 
produce  electrical  or  thermal  output  and 
therefore  cannot  use  load-based  missing 
data  procedures,  provide  substitute  data 
for  each  hour  of  the  missing  data  period 
as  follows.  Substitute  the  arithmetic 
average  of  the  hourly  fuel  flow  rates 
measured  and  recorded  by  a  certified 
fuel  flowmeter  system  during  the 
previous  720  operating  hours  in  which 
the  unit  combusted  only  that  same  fuel. 
If  no  quality-assiu«d  fuel  flow  rate  data 
are  available,  substitute  the  maximum 
potential  fuel  flow  rate  (as  defined  in 
section  2.4.2.1  of  this  appendix)  for  each 
hoiu'  of  the  missing  data  period. 

2.4.2.3    Standard  Missing  Data 
Procedures — Multiple  Fuel  Hours 

For  missing  data  periods  that  occur 
when  two  or  more  different  types  of  fuel 
are  being  co-fired,  provide  substitute 
fuel  flow  rate  data  for  each  hour  of  the 
missing  data  period  as  follows. 

2.4.2.3.1    If  load-based  missing  data 
procedures  are  used,  substitute  the 
maximum  hourly  fuel  flow  rate 
measured  and  recorded  by  a  certified 
fuel  flowmeter  system  at  the 
corresponding  load  range  during  the 
previous  720  operating  hours  when  the 
fuel  for  which  the  flow  rate  data  are 
missing  was  co-fired  with  any  other 
type  of  fuel.  If  no  such  quality-assiued 
fuel  flow  rate  data  are  available  at  the 
corresponding  load  range,  use  data  from 
the  next  higher  load  range  (if  available). 
If  no  quality-assured  fuel  flow  rate  data 
are  available  for  co-fired  hours,  either  at 
the  corresponding  load  range  or  a  higher 
load  range,  substitute  the  maximum 
potential  fuel  flow  rate  (as  defined  in 
section  2.4.2.1  of  this  appendix)  for  each 
hour  of  the  missing  data  period. 


2.4.2.3.2  For  imits  that  do  not 
produce  electrical  or  thermal  output  and 
therefore  cannot  use  load-based  missing 
data  procediues,  provide  substitute  fuel 
flow  rate  data  for  each  hour  of  the 
missing  data  period  as  follows. 
Substitute  the  maximum  hourly  fuel 
flow  rate  measvued  and  recorded  by  a 
certified  fuel  flowmeter  system  dining 
the  previous  720  operating  hours  in 
which  the  fuel  for  which  the  flow  rate 
data  are  missing  was  co-fired  with  any 
other  type  of  fuel.  If  no  quality-assured 
fuel  flow  rate  data  for  co-fired  hours  are 
available,  substitute  the  maximiun 
potential  fuel  flow  rate  (as  defined  in 
section  2.4.2.1  of  this  appendix)  for  each 
hour  of  the  missing  data  period. 

2.4.2.3.3  If,  during  an  hour  in  which 
different  types  of  fuel  are  co- fired, 
quality-assured  fuel  flow  rate  data  are 
missing  for  two  or  more  of  the  fuels 
being  combusted,  apply  the  procediues 
in  section  2.4.2.3.1  or  2.4.2.3.2  of  this 
appendix  (as  applicable)  separately  for 
each  type  of  fuel. 

2.4.2.3.4  If  the  missing  data 
substitution  required  in  section  2.4.2.3.1 
or  2.4.2.3.2  causes  the  reported  hourly 
heat  input  rate  based  on  the  combined 
fuel  usage  to  exceed  the  maximum  rated 
hourly  heat  input  of  the  unit,  adjust  the 
substitute  fuel  flow  rate  value(s)  so  that 
the  reported  heat  input  rate  equals  the 
imit's  maximum  rated  hoiuly  heat 
input.  Manual  entry  of  the  adjusted 
substitute  data  values  is  permitted. 

2.4.3     *   *  *  In  addition,  for  a  new  or 
newly-affected  unit,  until  720  hoius  of 
quality-assured  fuel  flowmeter  data  are 
available  for  the  lookback  periods 
described  in  sections  2.4.2.2  and  2.4.2.3 
of  this  appendix,  use  all  of  the  available 
fuel  flowmeter  data  to  determine  the 
appropriate  substitute  data  values. 

58.  Section  3  of  Appendix  D  to  Part 
75  is  amended  by: 


a.. In  the  definition  of  the  variable 
"%Soir*  in  Equation  D-2  in  section  3.1.1 
by  removing  the  word  "measured"  and 
by  revising  the  word  "sample"  to  read 
"oil"; 

b.  Equation  D— 4  is  revised; 

c.  In  the  definition  of  the  variable 
"GCVgas"  in  Equation  D-6  in  paragraph 
(b)  of  section  3.4.1  by  revising  the  word 
"Btu/hr"  to  read  "Btu/100  scf '; 

d.  In  the  definition  of  the  variable 
"GCVoii"  in  Equation  D-8  in  paragraph 
(a)  of  section  3.4.2  by  adding  the  word 
"or"  after  the  word  "Btu/ton,": 

e.  Adding  a  new  paragraph  (c)  to 
section  3.4.2; 

f.  Removing  the  second  sentence  in 
paragraph  (a)  of  section  3.4.3; 

g.  In  paragraph  (b)  in  section  3.4.3  by 
revising  the  words  "Equation  D-10  or 
D-11"  to  read  "Equation  F-21a  or  F- 
21b  in  appendix  F  to  this  part"  in  the 
third  sentence  and  by  removing  and 
reserving  Equations  D-10  and  D-11  and 
their  variable  respective  definitions; 

h.  In  paragraph  (c)  of  section  3.4.3  by 
revising  the  words  "Equation  D-10  or 
D-11"  to  read  "Equation  F-21a  or  F- 
21b": 

i.  Revising  the  section  heading  of 
section  3.5; 

j.  In  section  heading  3.5.4  by  adding 
the  words  "Rate  and  Heat  Input"  after 
the  word  "Input"; 

k.  Designating  the  existing  text  of 
section  3.5.4  as  section  3.5.4.1  and 
adding  section  3.5.4.2  and  Equation  D- 
15a  following  the  variable  definitions 
for  Equation  D-15;  and 

1.  Revising  Equation  D-16  in  section 
3.5.5. 

The  revisions  and  additions  read  as 
follows: 

3.  Calculations 

***** 


SO, 


=  -— -  xGAS„^xS.„ 

wooo;  * 


(Eq.  D-4) 


Where: 

S02rate-gas  =  Hoiuly  mass  rate  of  SO2 

emitted  due  to  combustion  of 

gaseous  fuel,  Ib/hr. 
GASrate  =  Hoiuly  metered  flow  rate  of 

gaseous  fuel  combusted,  100  scf/hr. 
Sgas  =  Sulfur  content  of  gaseous  fuel,  in 

grain/100  scf. 
2.0  =  RatiooflbSO2/lbS. 
7000  =  Conversion  of  grams/100  scf  to 

lb/100  scf. 


3.4.2    Heat  Input  Rate  from  the  Combustion 
of  Oil 


(c)  For  affected  units  that  are  not  subject 
to  an  Acid  Rain  emissions  limitation,  but  are 
regulated  under  a  State  or  Federal  NOx  mass 
emissions  reduction  program  that  adopts  the 
requirements  of  subpart  H  of  this  part,  the 
following  alternative  method  may  be  used  to 
determine  the  heat  input  rate  from  oil 
combustion,  when  the  oil  flowmeter 
measures  the  flow  rate  of  oil  volumetrically. 
In  lieu  of  measuring  the  oil  density  and 
converting  the  volumetric  oil  flow  rate  to  a 
mass  flow  rate.  Equation  D-8  may  be  applied 
on  a  volumetric  basis.  If  this  option  is 
selected,  express  the  terms  OILnu  and  GCVoii 
in  Equation  I>-8  in  units  of  volume  rather 
than  mass.  For  example,  the  units  of  OILnie 


may  be  gal/hr  and  the  units  of  GCVoii  may  be 
Btu/gai. 


3.5    Conversion  of  Hourly  Rates  to  Hourly, 
Quarterly,  and  Year-to-Date  Totals 
***** 

3.5.4    Hourly  Total  Heat  Input  Rate  and 
Heat  Input  from  the  Combustion  of  all  Fuels 
3.5.4.1 

*         *         *         *   ^     * 

3.5.4.2    For  reporting  purposes,  determine 
the  heat  input  rate  to  each  unit,  in  mmBtu/ 
hr,  for  each  hour  from  the  combustion  of  all 
fuels  using  Equation  D-15a: 
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Hl^^.jtj 


tji  _  all- fuels 

"*nne-hr  " 


t.. 


(Eq.  D-15a) 


Where: 

Hlrau-hr  =  Total  heat  input  rate  from  all  fuels 
combusted  during  the  hour,  mmBtu/hr. 

HIraie.<  =  Heat  input  rate  for  each  type  of  gas 
or  oil  combusted  during  the  hour, 
mmBtu/hr. 

t|  s  Time  each  gas  or  oil  fuel  was  combusted 
for  the  hour  (fuel  usage  time),  fraction  of 
an  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 
Unit  operating  time 


Hlqtf  - 


all-houn-in-qtr 


(Eq.  D-16) 


Where: 

Hlqtr  =  Total  heat  input  from  all  fuels 

combusted  during  the  quarter,  mmBtu. 
Hlqtr  =  Hourly  heat  input  determined  using 

Equation  D-15,  mmBtu. 

*  *         *         • 

59.  Appendix  E  to  Part  75  is  amended 
Iby  revising  the  second  sentence  of 
section  1.1,  adding  a  sentence  after  the 
second  sentence  of  section  1.1,  and 
removing  and  reserving  section  1.2.2  to 
read  as  follows: 

Appendix  E  to  Part  75 — Optional  NOx 
Emissions  Estimation  Protocol  for  Gas-Fired 
Peaking  Units  and  Oil-Fired  Peaking  Units 

i .  Applicability 

1 .1  Unit  Operation  Requirements 

*  *  *  If  a  unit's  operations  exceed  the 
levels  required  to  be  a  peaking  unit,  the 
owner  or  operator  shall  install  and  certify  a 
NOx-diluent  continuous  emission  monitoring 
system  no  later  than  December  31  of  the 
following  calendar  year.  If  the  required 
GEMS  has  not  been  installed  and  certified  by 
that  date,  the  owner  or  operator  shall  report 
the  maximum  potential  NOx  emission  rate 
(MER)  (as  defined  in  §  72.2  of  this  chapter) 
for  each  unit  operating  hour,  starting  with  the 
first  unit  operating  hour  after  the  deadline 
and  continuing  until  the  GEMS  has  been 
provisionally  certifled.  *     •     * 

1.2  Certification 

*  *         *         * 

1.2.2     [Reserved] 
i  ippendix  E  to  Part  75  (Amended] 

60.  Appendix  E  to  Part  75  is  amended 

a.  Revising  sections  2.1.4,  2.2  and 
5.2; 

b.  In  the  second  sentence  of  section 
^.1.5  by  revising  the  words  "nearest 
0.01  Ib/mm/Btu"  to  read  "nearest  0.001 
Ib/mmBtu"; 

c.  In  section  2.3  by  revising  the  words 
"10  unit"  to  read  "30  unit"  and  the 
words  "section  2.1  of  appendix  B  of  this 


part"  with  "§  72.2  of  this  chapter",  and 
by  revising  the  reference  to  "§  75.60(a)" 
to  read  "§  75.60"; 

d.  In  sections  2.3.1  and  2.3.2  by 
revising  the  first  sentence,  by  revising 
the  words  "manufactiu^r's 
recommended"  to  read  "acceptable"  in 
the  third  and  fourth  sentences,  and  by 
adding  two  new  sentences  after  the  first 
sentence,  in  each  section; 

e.  Revising  the  third  sentence  of  2.4.2; 

f.  Adding  a  new  second  sentence  in 
section  2.5;  and 

g.  Adding  sections  2.5.2.1,  2.5.2.1.1, 
2.5.2.1.2,  2.5.2.2,  and  2.5.2.3. 

The  revisions  and  additions  read  as 
follows: 

2.  Procedure 

***** 

2.1.4    Emergency  Fuel 

The  designated  representative  of  a  unit  that 
is  restricted  by  its  Federal,  State  or  local 
permit  to  combusting  a  particular  fuel  only 
during  emergencies  where  the  primary  fuel  is 
not  available  may  claim  an  exemption  from 
the  requirements  of  this  appendix  for  testing 
the  NOx  emission  rate  during  combustion  of 
the  emergency  fuel.  To  claim  this  exemption, 
the  designated  representative  shall  include  in 
the  monitoring  plan  for  the  unit 
documentation  that  the  permit  restricts  use  of 
the  fuel  to  emergencies  only.  When 
emergency  fuel  is  combusted,  report  the 
maximum  potential  NOx  emission  rate  for 
the  emergency  fuel,  in  accordance  with 
section  2.5.2.3  of  this  appendix.'The 
designated  representative  shall  also  provide 
notice  under  §  75.61(a)(6)  for  each  period 
when  the  emergency  fuel  is  combusted. 


2.2    Periodic  NOx  Emission  Rate  Testing 

Retest  the  NOx  emission  rate  of  the  gas- 
fired  peaking  unit  or  the  oil-fired  peaking 
unit  while  combusting  each  type  of  fuel  (or 
fuel  mixture)  for  which  a  NOx  emission  rate 
versus  heat  input  rate  correlation  curve  was 
derived,  at  least  once  every  20  calendar 
quarters.  If  a  required  retest  is  not  completed 
by  the  end  of  the  20th  calendar  quarter 
following  the  quarter  of  the  last  test,  use  the 
missing  data  substitution  procedures  in 
section  2.5  of  this  appendix,  beginning  with 
the  first  unit  operating  hour  after  the  end  of 
the  20th  calendar  quarter.  Continue  using  the 
missing  data  procedures  until  the  required 
retest  has  been  passed.  Note  that  missing  data 
substitution  is  fuel-specific  (i.e.,  the  use  of 
substitute  data  is  required  only  when 
combusting  a  fuel  (or  fuel  mixture)  for  which 
the  retesting  deadline  has  not  been  met). 
Each  time  that  a  new  fuel-specific  correlation 
curve  is  derived  from  retesting,  the  new 
curve  shall  be  used  to  report  NOx  emission 
rate,  beginning  with  the  first  operating  hour 
in  which  the  fuel  is  combusted,  following  the 
completion  of  the  retest.  Notwithstanding 
this  requirement,  for  non-Acid  Rain  Program 
units  that  report  NOx  mass  emissions  and 
heat  input  data  only  during  the  ozone  season 
under  §  75.74(c),  if  the  NOx  emission  rate 
testing  is  performed  outside  the  ozone 
season,  the  new  correlation  curve  may  be 


used  beginning  with  the  first  unit  operating 
hour  in  the  ozone  season  immediately 
following  the  testing. 

2.3     Other  Quality  Assurance/Quality 
Control-Related  NOx  Emission  Rate  Testing 

***** 

2.3.1  For  a  stationary  gas  turbine,  select  at 
least  four  operating  parameters  indicative  of 
the  turbine's  NOx  formation  characteristics, 
and  define  in  the  QA  plan  for  the  unit  the 
acceptable  ranges  for  these  parameters  at 
each  tested  load-heat  input  point.  The 
acceptable  parametric  ranges  should  be  based 
upon  the  turbine  manufacturer's 
recommendations.  Alternatively,  the  owner 
or  operator  may  use  sound  engineering 
judgment  and  operating  experience  with  the 
unit  to  establish  the  acceptable  parametric 
ranges,  provided  that  the  rationale  for 
selecting  these  ranges  is  included  as  part  of 

the  quality-assurance  plan  for  the  unit.  *  * 

*  " 

2.3.2  For  a  diesel  or  dual-fuel 
reciprocating  engine,  select  at  least  four 
operating  parameters  indicative  of  the 
engine's  NOx  formation  characteristics,  and 
define  in  the  QA  plan  for  the  unit  the 
acceptable  ranges  for  these  parameters  at 
each  tested  load-heat  input  point.  The 
acceptable  parametric  ranges  should  be  based 
upon  the  engine  manufacturer's 
recommendations.  Alternatively,  the  owner 
or  operator  may  use  sound  engineering 
judgment  and  operating  experience  with  the 
unit  to  establish  the  acceptable  parametric 
ranges,  provided  that  the  rationale  for 
selecting  these  ranges  is  included  as  part  of 
the  quality-assurance  plan  for  the  unit.  •  •  • 


2. 4    Procedures  for  Determining  Hourly  NOx 

Emission  Rate 

***** 

2.4.2     *   *   *  Linearly  interpolate  to  0.1 
mmBtu/hr  heat  input  rate  and  0.001  lb/ 
mmBtu  NOx.  *  *  * 


2.5    Missing  Data  Procedures 

*  •  •  For  the  purpose  of  providing  substitute 
data,  calculate  the  maximum  potential  NOx 
emission  rate  (as  defined  in  §  72.2  of  this 
chapter)  for  each  type  of  fuel  combusted  in 
the  unit. 


2.5.2    Substitute  missing  NOx  emission 
rate  data  using  the  highest  NOx  emission  rate 
tabulated  during  the  most  recent  set  of 
baseline  correlation  tests  for  the  same  fuel  or, 
if  applicable,  combination  of  fuels,  except  as 
provided  in  sections  2.5.2.1,  2.5.2.2.  and 
2.5.2.3  of  this  appendix.  Manual  substitution 
of  the  missing  data  values  required  under 
sections  2.5.2.1  and  2.5.2.2  of  this  appendix 
is  permitted  through  March  31,  2003,  after 
which  these  substitutions  must  be  performed 
automatically  by  the  data  acquisition  and 
handling  system.  Manual  substitution  of  the 
missing  data  values  required  under  section 
2.5.2.3  of  this  appendix  is  permitted  at  all 
times. 

2.5.2  1    If  the  measured  heat  input  rate 
during  any  unit  operating  hour  is  higher  than 
the  highest  heat  input  rate  from  the  baseline 
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correlation  tests,  the  NOx  emission  rate  for 
the  hour  is  considered  to  be  missing.  Provide 
substitute  data  for  each  such  hour,  according 
to  section  2.5.2.1.1  or  2.5.2.1.2  of  this 
appendix,  as  applicable.  Either: 

2.5.2.1.1  Substitute  the  higher  of:  the  NOx 
emission  rate  obtained  by  linear 
extrapolation  of  the  correlation  curve,  or  the 
maximum  potential  NOx  emission  rate  (MER) 
(as  defined  in  §  72.2  of  this  chapter),  specific 
to  the  type  of  fuel  being  combusted.  (For  fuel 
mixtures,  substitute  the  highest  NOx  MER 
value  for  any  fuel  in  the  mixtiu-e.)  For  units 
with  NOx  emission  controls,  the  extrapolated 
NOx  emission  rate  may  only  be  used  if  the 
controls  are  documented  (e.g.,  by  parametric 
data)  to  be  operating  properly  during  the 
missing  data  period  (see  section  2.5.2.2  of 
this  appendix);  or 

2.5.2.1.2  Substitute  1.25  times  the  highest 
NOx  emission  rate  from  the  baseline 
correlation  tests  for  the  fuel  (or  fuel  mixture) 
being  combusted  in  the  unit,  not  to  exceed 
the  MER  for  that  fuel  (or  mixture).  For  units 
with  NOx  emission  controls,  the  option  to 
report  1.25  times  the  highest  emission  rate 
from  the  correlation  curve  may  only  be  used 
if  the  controls  are  documented  (e.g.,  by 
parametric  data)  to  be  operating  properly 
during  the  missing  data  period  (see  section 
2.5.2.2  of  this  appendix). 

2.5.2.2  For  a  imit  with  add-on  NOx 
emission  controls  (e.g.,  steam  or  water 
injection,  selective  catalytic  reduction),  if,  for 
any  unit  operating  hour,  the  emission 
controls  are  either  not  in  operation  or  if 
appropriate  parametric  data  are  unavailable 
to  ensure  proper  operation  of  the  controls, 
the  NOx  emission  rate  for  the  hour  is 
considered  to  be  missing.  Substitute  the  fuel- 
specific  MER  (as  defined  in  §  72.2  of  this 
chapter)  for  each  such  hour. 

2.5.2.3  When  emergency  fuel  (as  defined 
in  §  72.2)  is  combusted  in  the  unit,  report  the 
fuel-specific  NOx  MER  for  each  hour  that  the 
fuel  is  combusted,  unless  a  NOx  correlation 
curve  has  been  derived  for  the  fuel. 


Appendix  E  Part  75  [Amended] 

61.  Appendix  E  to  Part  75  is  amended 
by,  in  section  4  introductory  text  and 


section  4.1  by  removing  the  words  "unit 
manufacturer's",  and  in  section  4.2  by 
removing  the  word  "manufacturer's". 

62.  Appendix  F  to  Part  75  is  amended 
by  revising  Equation  F-3  in  section  2.3 
to  read  as  follows:  » 

Appendix  F  to  Part  75 — Conversion 
Procedures 


2.  Procedures  for  SCh.  Emissions 


2.3 


Se.'- 


E.=-»=l- 


2000 


Appendix  F  to  Part  75  [Amended] 

63.  Appendix  F  to  Part  75  is  amended, 
in  section  3.3.5,  by  removing  the  third 
sentence,  and  by  revising  section  3.5  to 
read  as  follows: 

3.  Procedures  for  NOx  Emission  Rate 

*         *         »         »         » 

3.5  Round  all  NOx  emission  rates  to  the 
nearest  0.001  Ib/mmfitu. 

Appendix  F  to  Part  75  [Amended] 

64.  Appendix  F  to  Part  75  is  amended 
by: 

a.  In  the  definition  of  the  variable 
"Qg"  of  Equation  F-20  in  section  5.5.2 
by  revising  the  words  "himdred  cubic 
feet"  to  read  "hundred  standard  cubic 
feet  per  hour" 

b.  In  the  first  sentence  of  sections 
5.6.1,  5.6.2,  and  5.7  by  revising  the  word 
"should"  to  read  "shall" 

c.  In  Equations  F-21a  and  F-2lb  in 
sections  5.6.1  and  5.6.2  by  revising  the 
words  "Operating  time  at  a  particular 
unit"  in  the  definition  of  variable  "ti"  to 
read  "Unit  operating  time",  by  revising 


the  words  "Operating  time  at  common 
stack"  in  the  definition  of  variable  "tcs" 
with  "Common  stack  or  common  pipe 
operating  time",  and  by  adding  the 
words  "or  pipe"  to  the  end  of  the 
definition  of  variable  "n" 

d.  Revising  the  definitions  of  variables 
"Hl5","unii",  and  "ts",  and  adding  a  new 
definition  for  "s"  in  the  definition  of 
variables  of  Equation  F-21c  in  section 
5.7;  and 

e.  Adding  section  5.8. 

The  revisions  and  additions  read  as 
follows: 

5.  Procedures  for  Heat  Input 


5.7  Heat  Input  Rate  Summation  for  Units 
witli  Multiple  Stacks  or  Pipes  *  •  * 

HI,  =  Heat  input  rate  for  the  individual  stack, 
duct,  or  pipe,  mmBtu/hr. 

tunit  =  Unit  operating  time,  hour  or  fraction 
of  the  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 

t,  =  Operating  time  for  the  individual  stack 
or  pipe,  hour  or  fraction  of  the  hour  (in 
equal  increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator). 

s  =  Designation  for  a  particular  stack,  duct, 
01  pipe. 

5.8  Alternate  Heat  Input  Apportionment  for 
Common  Pipes 

As  an  alternative  to  using  Equation  F-21a 
or  F-21b  in  section  5.6  of  this  appendix,  the 
owner  or  operator  may  apportion  the  heat 
input  rate  at  a  common  pipe  to  the  individual 
units  served  by  the  common  pipe  based  on 
the  fuel  flow  rate  to  the  individual  units,  as 
measured  by  uncertified  fuel  flowmeters. 
This  option  may  only  be  used  if  a  fuel 
flowmeter  system  that  meets  the 
requirements  of  appendix  D  to  this  part  i$ 
installed  on  the  common  pipe.  If  this  option 
is  used,  determine  the  unit  heat  input  rates 
using  the  following  equation: 


HIi=HIcp 


Where: 

HIi  =  Heat  input  rate  for  a  unit,  mmBtu/hr. 

HIcp  =  Heat  input  rate  at  the  common  pipe, 
mmBtu/hr. 

FFi  =  Fuel  flow  rate  to  a  unit,  gal/min,  100 
scfh,  or  other  appropriate  units 

ti  =  Unit  operating  time,  hour  or  fraction  of 
an  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 


*CP 


FFit; 


X^i»t 


(Eq.  F-21d) 


tcp  =  Common  pipe  operating  time,  hour  or 
fraction  of  an  hour  (in  equal  increments 
that  can  range  from  one  hundredth  to 
one  quarter  of  an  hour,  at  the  option  of 
the  owner  or  operator). 

n  =  Total  number  of  units  using  the  common 
pipe. 

i  =  Designation  of  a  particular  unit. 


Appendix  F  to  Part  75  [Amended] 

65.  Appendix  F  to  Part  75  is  amended 
by  revising  the  definitions  of  variables 
"Eh"  and  "HI"  of  Equation  F-23  in 
section  7  to  read  as  follows: 

7.  Procedures  for  SO2  Mass  Emissions  at 
Units  with  SCh  Continuous  Emission 
Monitoring  Systems  During  tlie  Combustion 
of  Pipeline  Natural  Gas  or  Natural  Gas 
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Eh  =  Hourly  SO2  mass  emission  rate,  Ib/hr. 

*  •  • 

HI  =  Hourly  heat  input  rate,  as  determined 
using  the  procedures  of  section  5-2  of 
this  appendix,  mmBtu/hr. 

JfLppendix  F  to  Part  75  [Amended] 

66.  Appendix  F  to  Part  75  is  amended 

'  a.  In  the  first  sentence  of  section  8.1.1 
by  adding  the  word  "rate"  after  each 
occurrence  of  the  words  "heat  input"; 
and 

b.  In  section  8.1.2  by  revising  the 
definition  of  the  variable  "tcs"  of 
Equation  F-25  and  by  adding 
definitions  of  the  variables  "p"  and  "u" 
to  Equation  F-25. 

;  The  revisions  and  additions  read  as 

oUows: 

1 1.  Procedures  for  NO\  Mass  Emissions 

*  *         *         * 

8.1.2*   •   * 

l|cs  =  Common  stack  operating  time  for  hour 
h,  in  hours  or  fraction  of  an  hour  (in 
equal  increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator).  (For 
each  hour,  t,:,  is  the  total  time  during 
which  one  or  more  of  the  units  which 
exhaust  through  the  common  stack 
operate.). 

*  •         *         * 

=  Number  of  imits  that  exhaust  through  the 
common  stack. 
1^  =  Designation  of  a  particular  unit. 

*  *         *        * 

67.  Appendix  G  to  Part  75  is  amended 
is  follows: 

a.  In  the  text  following  the  variables 
in  Equation  G-1  (the  first  sentence  of 
which  begins  with  the  phrase,  "Collect 
at  least  one  fuel  sample  dining  each 
week  that  the  unit  combusts  coal"), 
designate  the  first  two  sentences  as 
section  2.1.1;  designate  the  third 
sentence  as  section  2.1.2;  and  designate 


the  fourth  through  last  sentences  as 
section  2.1.3; 

b.  In  newly  designated  section  2.1.2, 
revising  the  word  "sampling"  to  read 
"sample" 

c.  In  section  2.2.3  designate  the 
equation  as  "(Eq.  G-2).";  and 

d.  Revising  section  2.3,  by  revising  the 
definition  of  variable  "Fc"  of  Equation 
G-4,  and  by  adding  a  definition  of  the 
variable  "MWCO2"  in  Equation  G-4. 

The  revisions  and  additions  read  as 
follows: 

Appendix-G  to  Part  75— Determination  of 
CO2  Emissions 

2.  Procedures  for  Estimating  CO2  Emissions 
from  Combustion 

***** 

2.3    In  lieu  of  using  the  procedures, 
methods,  and  equations  in  section  2.1  of  this 
appendix,  the  owner  or  operator  of  an 
affected  gas-fired  or  oil-fired  unit  (as  defined 
under  §  72.2  of  this  chapter)  may  use  the 
following  equation  and  records  of  hourly 
heat  input  to  estimate  hourly  CO2  mass 
emissions  (in  tons). 
(Eq.  G-4)  •   *   • 

MW  CO2  =  Molecular  weight  of  carbon 
dioxide,  44.0  Ib/lb-mole. 

Fc  =  Carbon  based  F-factor,  1040  scf/mmBtu 
for  natural  gas;  1,420  scf/mmBtu  for 
crude,  residual,  or  distillate  oil;  and 
calculated  according  to  the  procedures  in 
section  3.3.5  of  appendix  F  to  this  part 
for  other  gaseous  fuels. 


Appendix  G  to  Part  75  [Amended] 

68.  Appendix  G  to  Part  75  is  amended 
by  revising  the  introductory  text  of 
section  3.1.2  and  by  revising  the 
definition  of  "%R"  in  Equation  G-7  to 
read  as  follows: 

3.  Procedures  for  Estimating  CO2  Emissions 
from  Sorbent 


3.1.2    In  lieu  of  using  equation  G-5,  any 
owner  or  operator  who  operates  and 
maintains  a  certified  SOz-diluent  continuous 
emission  monitoring  system  (consisting  of  an 
SO2  pollutant  concentration  monitor  and  an 
O2  or  CO2  diluent  gas  monitor),  for  measuring 
and  recording  SO2  emission  rate  (in  lb/ 
mmBtu)  at  the  outlet  to  the  emission  controls 
and  who  uses  the  applicable  procedures, 
methods,  and  equations  such  as  those  in  EPA 
Method  19  in  appendix  A  to  part  60  of  this 
chapter  to  estimate  the  SO2  emissions 
removal  efficiency  of  the  emission  controls, 
may  use  the  following  equations  to  estimate 
daily  CO2  mass  emissions  from  sorbent  (in 
tons). 
*         *         •         *         * 

(Eq.  G-7)*   *   *. 

%R  =  Overall  percentage  SO2  emissions 
removal  efficiency,  calculated  using 
equations  such  as  those  in  EPA  Method 
19  in  appendix  A  to  part  60  of  this 
chapter,  and  using  daily  instead  of 
annual  average  emission  rates. 


Appendix  G  to  Part  75  [Amended] 

69.  Appendix  G  to  Part  75  is  amended 
by: 

a.  Removing  and  reserving  sections 
5.1  and  5.1.1; 

b.  Revising  section  5.2;  and 

c.  Revising  Table  G-1  in  section  5.2.2. 
The  revisions  read  as  follows: 

5.  Missing  Data  Substitution  Procedures  for 
Fuel  Analytical  Data 

*         *         *         *         *     . 

5.1     [Reserved] 
5.1.1     [Reserved] 


5.2    Missing  Carbon  Content  Data 

Use  the  following  procedures  to  substitute 
for  missing  carbon  content  data. 
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TABLE  G-1.  -  MISSING  DATA  SUBSTITUTION  PROCEDURES  FOR  MISSING 

CARBON  CONTENT  DATA 


Parameter 


Oil  and  coal 
carbon  contmt 


Missing  data  value 


Gas  carbon 
content 


Default  coal 
carbon  content 


Default  oil 
carbon  content 


Default  gas 
carbon  content 


Most  recent,  previous  carbon  content  value  available  for 
that  type  of  coal,  grade  of  oil,  or  default  value,  in  this 
table 


Most  recent,  previous  carbon  content  value  available  for 
that  type  of  gaseous  fuel,  or  default  value,  in  this  table 


Anthracite:  90.0  percent 


Bituminous:  SS.Oporcent 


Subbituminous/Lignite:  75.0  percent 


90.0  percent 


Natural  gas:  75.0  percent 


Other  gaseous  fuels:  90.0  percent 


PART  75— [AMENDED] 

70.  In  part  75,  revise  all  references  to 
"low  mass  emission  unit"  to  read  "low 
mass  emissions  unit". 

[FR  Doc.  02-11450  Filed  6-11-02;  8:45  am] 
BHJJNG  COOE  6560-60-l> 


Wednesday, 
June  12,  2002 


Part  m 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Primary 
Copper  Smelting;  Final  Rule 


40478  Federal  Register / Vol.  67,  No.  113 /Wednesday,  June  12,  2002 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7214-9] 
RIN  2060-AE41 

National  Emisalon  Standirda  for 
Hazardoua  Air  Pollutanta  for  Primary 
Copper  Smelting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
primary  copper  smelting.  Primary 
copper  smelters  can  potentially  emit 
significant  amoimts  of  certain  toxic 
metals  listed  as  hazardous  air  pollutants 
(HAP)  in  Clean  Air  Act  (CAA)  section 
112(h)(1).  These  metals  include 
antimony,  arsenic,  heryllium,  cadmium, 
cobalt,  lead,  manganese,  nickel  and 
selenium.  Exposure  to  these  substances 
has  been  demonstrated  to  cause  adverse 
health  effects  such  as  diseases  of  the 
lung,  kidney,  central  nervous  system, 
and  cancer.  The  final  rule  establishes 
emissions  limitations  and  work  practice 
standards  for  primary  copper  smelters 
that  are  (or  are  part  of)  a  major  source 
of  HAP  emissions  and  that  use  batch 
copper  converters.  The  standards  reflect 
the  application  of  the  maximum 
achievable  control  technology  (MACT). 
When  fully  implemented,  we  estimate 
the  rule  will  reduce  annual  nationwide 
HAP  emissions  from  the  source  category 
by  approximately  23  percent  or  22 
megagrams  per  year. 
EFFECTIVE  DATE:  June  12,  2002. 
ADDRESSES:  Docket  No.  A-96-22 
contains  supporting  information  used  in 
developing  the  rule.  The  docket  is 
located  at  the  U.S.  EPA,  401  M  Street, 
SW.,  Washington,  DC  20460  in  Room 
M-1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Eugene  Crumpler,  Metals  Group, 
Emission  Standards  Division  (C439-02), 
U.S.  EPA,  Research  Triangle  Park,  NC, 
27711,  telephone  number  (919)  541- 
0881,  facsimile  number  (919)  541-5450, 
electronic  mail  address 
"crumpler.gene@epa.gov". 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  the  rule.  The  docket  is 
a  dynamic  file  because  material  is  added 


throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  will  serve  as 
the  record  in  the  case  of  judicial  review. 
(See  CAA  section  307(d)(7)(A).)  Other 
material  related  to  this  rulemaking  is 
available  for  review  in  the  docket  or 
copies  may  be  mailed  on  request  from 
the  Air  Docket  by  calling  (202)  260- 
7548.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  final  rule  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
the  rule  will  be  posted  on  the  I'lN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at  http:/ 
/www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Judicial  Review.  Today's  action 
constitutes  final  administrative  action 
on  the  proposed  NESHAP  for  primary 
copper  smelting  (63  FR  19582,  April  20, 
1998;  65  FR  39326,  June  26,  2000). 
Under  CAA  section  307(b)(1),  judicial 
review  of  the  final  rule  is  available  only 
by  filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  August  12,  2002. 
Under  CAA  section  307(b)(2),  the 
requirements  that  are  the  subject  of  this 
document  may  not  be  challenged  later 
in  civil  or  criminal  proceedings  brought 
by  the  EPA  to  enforce  these 
requirements. 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  primary 
copper  smelters  (North  American 
Industry  Classification  System  (NAICS) 
Code  331411  Primary  Smelting  and 
Refining  of  Copper).  No  federal 
government  entities  nor  State/local/ 
tribal  government  entities  are  regulated 
by  this  rule. 

This  description  of  the  regulated 
entities  is  not  intended  to  be  exhaustive, 
but  rather  provides  a  gmde  for  readers 
regarding  entities  likely  to  be  regulated 
by  this  action.  To  determine  whether 
your  facility  is  regiilated  by  this  action, 
you  should  examine  the  applicability 
criteria  in  §  63.1440  of  the  final  rule.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the 
appropriate  person  listed  in  the 


preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Outline.  The  information  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  What  Is  the  Statutory  Authority  for 
NESHAP? 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

C.  How  Did  We  Develop  the  Rule? 

D.  How  Has  the  Copper  Industry 
Changed  Since  Rule  Proposal? 

n.  Simmiary  of  Final  Rule  and  Changes 
Since  Proposal 

A.  Who  Must  Comply  With  This 
Rule? 

B.  What  Soiut:es  at  Primary  Copper 
Smelters  Are  Affected? 

C.  When  Must  an  Affected  Source 
Comply  With  the  Standards? 

D.  What  Are  the  Emission  Limits  and 
Work  Practice  Standards? 

E.  What  Are  the  General  Compliance 
Requirements? 

F.  How  Is  Initial  Compliance 
Demonstrated? 

G.  How  Is  Continuous  Compliance 
Demonstrated? 

H.  What  Are  the  Notification, 
Recordkeeping,^  and  Reporting 
Requirements? 
m.  Summary  of  Health,  Environmental, 
Energy,  and  Economic  Impacts 

A.  What  Are  the  Health  Impacts? 

B.  What  Are  the  Air  Emission 
Reduction  Impacts? 

C.  What  the  Other  Non-air 
Environmental  and  Energy  Impacts? 

D.  What  Are  the  Cost  and  Economic 
Impacts? 

IV.  Stmunary  of  Responses  to  Major 
Comments 

A.  How  Did  We  Select  the  Emission 
Limit  for  Sulfuric  Acid  Plant  Tail 
Gas? 

B.  How  Did  We  Select  the  Emission 
Limit  for  Process  Fugitive 
Emissions? 

C.  How  Did  We  Select  MACT  Floor 
for  Pierce-Smith  Converters?   . 

D.  Why  Did  We  Modify  the  Test 
Protocol  Used  to  Determine 
Compliance  With  the  Opacity 
Limits  for  Existing  Copper 
Converter  Departments? 

E.  How  Did  We  Select  the  Final 
Opacity  Limits  for  Existing  Copper 
Converter  Departments? 

F.  Why  Did  We  Change  the 
Compliance  Date  for  Existing 
Sources? 

G.  Why  Did  We  Change  the  Inspection 
and  Monitoring  Requirements? 

H.  Is  the  Kennecott  Utah  Copper 
Smelter  a  Major  or  Area  Source  of 
HAP  Emissions? 

I.  To  What  Extent  Was  the  Kennecott 
Utah  Copper  Smelter  Considered  in 
the  MACT  Floor  Determinations  for 
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New  and  Existing  Sources? 
/.  Administrative  Requirements  , 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13045,  Protection 
of  Children  from  Environmental 
Health  Risks  and  Safety  Risks 

D.  Executive  Order  13175, 
Consultation  and  Coordination 
With  Indian  Tribal  Governments 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  Small  Business 
Regulatory  Enforcement  Act  of  1996 
(SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 
H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Congressional  Review  Act 
J.  Executive  Order  13211,  Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply, 

Distribution  or  Use 

.  Background 

A.  What  is  the  Statutory  Authority  for 
NESHAP? 

J  Section  112  of  the  CAA  requires  us  to 
llist  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
sotirce  categories  and  subcategories.  The 
category  of  major  sources  covered  by 
today's  final  NESHAP,  "primary  copper 
smelting,"  was  listed  on  July  16, 1992 
(57  FR  31576).  Major  sources  of  HAP  are 
those  that  have  the  potential  to  emit 
greater  than  10  tons  per  year  (tpy)  of  any 
one  HAP  or  25  tpy  of  any  combination 
of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximiun  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  CAA  section  112(d)(3). 
In  essence,  the  MACT  floor  ensures  that 
the  standards  are  set  at  a  level  that 
assures  that  all  major  sources  achieve 
the  level  of  control  at  least  as  stringent 
as  that  already  achieved  by  the  better 
controlled  and  lower  emitting  sources  in 
each  source  category  or  subcategory.  For 
new  sources,  the  MACT  floor  cannot  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 


less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best 
periorming  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best  performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  health  and 
enviroiunental  impacts,  and  energy 
requirements. 

C.  How  Did  We  Develop  the  Rule? 

We  proposed  the  NESHAP  for  the 
primary  copper  smelting  source 
category  on  April  20, 1998  (63  FR 
19582).  A  90-day  comment  period  was 
provided  for  the  proposed  rule.  We 
received  a  total  of  11  comment  letters. 
A  copy  of  each  of  these  comment  letters 
is  available  in  the  docket  for  this 
rulemaking  (Docket  No.  A-96-22). 

After  our  review  and  evaluation  of  the 
conunents  and  additional  information 
we  collected  after  proposal,  we  decided 
that  several  changes  to  our  proposed 
rule  were  appropriate.  On  Jime  26,  2000, 
a  supplemental  proposal  to  the  rule  was 
published  in  the  Federal  Register  (65 
FR  39326).  Specifically,  we  proposed  a 
particulate  matter  emission  limit  for 
sulfuric  acid  plants  used  at  primary 
copper  smelters  to  control  the  process 
off-gas  discharged  from  the  smelting  and 
converting  operations.  We  also 
proposed  a  limit  on  bag  leak  detector 
alarms  for  those  baghouses  used  to 
comply  with  the  particulate  emission 
limit  standards  imder  the  rule.  A  60-day 
comment  period  was  provided  for  the 
supplemental  proposal.  We  received  a 
total  of  eight  comment  letters  regarding 
our  supplement  to  the  proposed  rule.  A 
copy  of  each  of  these  letters  also  is 
available  in  Docket  No.  A-96-22. 

All  of  the  comments  regarding  the 
primary  copper  smelter  NESHAP  were 
reviewed  and  carefully  considered.  To 
clarify  and  obtain  additional 
information  about  some  specific 
comments,  we  held  follow-up 
discussions  with  individual 
commenters.  The  promulgated  rule 
reflects  oiu-  full  consideration  of  all  the 
comments  we  received  on  the  initial 
and  supplemental  rule  proposals. 

D.  How  Has  the  Copper  Industry 
Changed  Since  Rule  Proposal? 

Since  proposal  of  the  NESHAP  for  the 
primary  copper  smelting  source 
category,  several  changes  have  occurred 


in  the  copper  industry  in  the  United 
States.  First,  corporate  ownership  has 
changed  for  three  of  the  primary  copper 
smelters  potentially  subject  to  the 
NESHAP.  The  smelter  near  Miami, 
Arizona,  owned  and  operated  by  the 
Cyprus  Miami  Mining  Corporation 
during  the  time  we  were  developing  the 
proposed  rule,  is  now  owned  by  the 
Phelps  Dodge  Corporation.  The  name  of 
this  smelter  is  now  the  Phelps  Dodge 
Miami  smelter.  The  smelters  located  in 
Hay  den,  Arizona  and  El  Paso,  Texas 
were  owned  and  operated  by  Asarco 
Incorporated  at  the  time  of  rule 
proposal.  As  a  result  of  a  corporate  . 
merger,  Asarco  is  now  a  subsidiary  of 
Groupo  Mexico,  S.A.  de  C.V.,  the  third 
largest  producer  of  copper  in  the  world. 

Second,  since  proposal  of  the  rule, 
four  of  the  smelters  potentially  subject 
to  the  NESHAP  have  suspended 
operations  and  are  not  producing 
copper:  the  Asarco  smelter  in  El  Paso, 
Texas;  the  BHP  Copper  smelter  near  San 
Manuel,  Arizona;  and  both  of  the  Phelps 
Dodge  smelters  in  New  Mexico.  At  this 
time,  it  is  imknown  when  and  even  if 
these  smelters  will  resume  production. 

n.  Summary  of  Final  Rule  and  Changes 
Since  Proposal 

After  the  proposal  of  the  NESHAP  for 
primary  copper  smelters,  the  EPA 
adopted  a  new  "plain  language"  format 
for  all  rulemakings.  Accordingly,  we 
have  revised  the  organization,  wording 
style,  and  presentation  of  the  final  rule. 
While  these  changes  to  the  rule  make  it 
appear  substantially  different  from  the 
proposed  rule,  most  of  the  technical  and 
administrative  requirements  remain  the 
same  as  proposed.  In  addition,  for  the 
final  rule,  we  are  correcting  the  name  of 
the  source  category  as  published  in  the 
proposed  rule  from  primary  copper 
smelters  to  primary  copper  smelting, 
which  is  the  way  the  source  category 
name  appears  on  the  source  category  list 
and  promulgation  schedule. 

A.  Who  Must  Comply  With  This  Rule? 

The  final  rule  applies  to  any  owner  or 
operator  of  a  primary  copper  smelter 
that  is  a  major  source  of  HAP  emissions 
and  uses  batch  copper  converters.  A 
batch  converter  is  a  cylindrical  vessel  in 
which  copper  matte  produced  by  the 
flash  smelting  of  copper  ore 
concentrates  is  oxidized  in  discrete 
batches  following  a  sequence  of  steps 
consisting  of  charging,  blowing, 
skimming,  and  pouring.  Examples  of 
batch  converters  are  Pierce-Smith 
converters  and  Hoboken  converters.  A 
smelter  that  uses  batch  converters  but  is 
not  a  major  source  of  HAP  emissions  is 
not  subject  to  the  rule. 
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For  the  final  rule,  we  changed  the 
definition  of  "primary  copper  smelter" 
to  be  consistent  with  the  definition  that 
is  used  in  two  related  rules  applicable 
to  primary  copper  smelters.  These  are 
40  CFR  part  60,  subpart  P,  Standards  of 
Performance  for  Primary  Copper 
Smelters,  and  40  CFR  part  61,  subpart 

0.  National  Emission  Standard  for 
Inorganic  Arsenic  Emissions  from 
Primary  Copper  Smelters.  A  primary 
copper  smelter  is  defined  as  any 
installation  or  intermediate  process 
engaged  in  the  production  of  copper 
from  copper  sulfide  ore  concentrates 
through  the  use  of  pyrometallurgical 
techniques. 

B.  What  Sources  at  Primary  Copper 
Smelters  Are  Affected? 

The  final  rule  establishes  standards 
for:  (1)  Copper  concentrate  dryers;  (2) 
smelting  furnaces;  (3)  slag  cleaning 
vessels;  (4)  batch  converters;  and  (5) 
fugitive  dust  sources  associated  with  the 
handling,  transfer,  and  storage  of  copper 
concentrate,  dross,  reverts,  slag,  speiss, 
and  other  solid  copper-bearing 
materials. 

C.  When  Kfust  an  Affected  Source 
Comply  With  the  Standards? 

For  the  final  rule,  the  compliance  date 
for  existing  sources  is  3  years  fi'om  June 
12,  2002.  An  affected  source  is  an 
existing  source  if  its  construction  began 
before  April  20, 1998.  An  affected 
source  is  a  new  source  if  its 
construction  or  reconstruction  began  on 
or  after  April  20, 1998.  An  affected 
soxnce  has  been  reconstructed  if  it  meets 
the  definition  of  "reconstruction"  in  40 
CFR  63.2.  A  new  or  reconstructed 
source  must  be  in  compliance  on  June 
12,  2002,  or,  if  it  is  not  yet  operational, 
upon  initial  startup  of  the  soince. 

D.  What  Are  the  Emission  Limits  and 
Work  Practice  Standards? 

1.  Copper  Concentrate  Dryers 

The  emission  limit  for  an  existing 
copper  concentrate  dryer  is  no  more 
than  50  milligrams  per  dry  standard 
cubic  meter  (mg/dscm)  of  total 
particulate  matter,  as  measined  by 
Method  5 — Determination  of  Particulate 
Emissions  From  Stationary  Sources  in 
40  CFR  part  60,  appendix  A.  The 
emission  limit  for  a  new  copper 
concentrate  dryer  is  no  more  than  23 
mg/dscm  of  total  particulate  matter,  as 
measined  by  Method  5. 

2.  Smelting  Furnaces 

We  changed  the  proposed  emission 
limit  (in  the  supplemental  proposal)  for 
the  by-product  sulfuric  acid  plant  tail 
gas  firom  a  limit  on  total  particulate 
matter  to  a  limit  on  nonsulfuric  add 


particulate  matter.  Under  the  final  rule, 
nonsulfuric  acid  particulate  matter  in 
the  tail  gas  discharged  to  the 
atmosphere  from  sulfuric  acid  plant  can 
be  no  more  than  6.2  mg/dscm,  as 
measured  by  Method  5B — 
Determination  of  Nonsulfuric  Acid 
Particulate  Matter  From  Stationary 
Sources  in  40  CFR  part  60,  appendix  A. 
A  second  revision  to  the  standards  for 
smelting  furnaces  is  the  particulate 
matter  emission  limit  for  process 
fugitive  emissions  from  matte  and  slag 
tapping.  The  limit  has  been  changed 
from  16  mg/dscm  to  23  mg/dscm  of  total 
particidate  matter,  as  measured  by 
Method  5.  The  value  of  this  emission 
limit  was  changed  based  on  oin 
reconsideration  of  the  test  data. 

3.  Slag  Cleaning  Vessels 

The  standards  for  slag  cleaning 
vessels  have  been  revised  to  be 
consistent  with  changes  discussed 
above  that  we  made  for  the  process  off- 
gas  and  process  fugitive  emission  limits 
for  smelting  furnaces.  The  final  standard 
requires  that  the  process  off-gas  from 
slag  cleaning  vessels  be  vented  to  a 
sulfuric  acid  plant  that  meets  a  6.2  mg/ 
dscm  emission  limit  for  nonsulfuric 
acid  particulate  matter  (as  measured  by 
Method  5B).  As  an  alternative  to 
meeting  this  standard,  an  owner  or 
operator  may  choose  to  vent  the  process 
off-gas  from  the  slag  cleaning  vessel  to 
a  wet  scrubber  that  meets  a  46  mg/dscm 
emission  limit  for  total  particulate 
matter  (as  measined  using  Method  5). 
The  particidate  matter  limit  for  process 
fugitive  emissions  generated  by  tapping 
molten  material  from  the  slag  cleaning 
vessel  is  revised  to  be  consistent  with 
the  standard  for  smelting  furnaces  (23 
mg/dscm  of  total  particulate  matter,  as 
measured  by  Method  5). 

4.  Copper  Converter  Departments 

Where  applicable,  the  standards  for 
batch  converters  have  been  revised  to  be 
consistent  with  the  final  particidate 
matter  emission  limits  for  process  off- 
gas  and  process  fugitive  emissions  from 
smelting  furnaces.  Process  off-gas 
captured  during  converter  blowing  must 
be  vented  to  the  smelter's  sulfuric  acid 
plant  that  meets  the  6.2  mg/dscm 
emission  limit  for  nonsulfuric  acid 
particulate  matter.  The  particulate 
matter  limit  for  process  fugitive 
emissions  generated  by  converter 
operations  is  set  at  23  mg/dscm  of  total 
particulate  matter,  as  measured  by 
Method  5. 

We  also  made  several  revisions  to  the 
proposed  opacity  limit  requirements  for 
copper  converter  departments.  First,  we 
modified  the  test  protocol  used  to 
determine  compliance  with  the 


applicable  opacity  limit.  We  revised 
how  the  field  opacity  data  are  compiled 
and  averaged  in  order  to  reduce  the 
duration  of  the  observation  period 
needed  to  obtain  the  required  number  of 
acceptable  opacity  readings.  The  test 
protocol  in  the  final  rule  requires  that 
the  average  opacity-value  for  the 
affected  source  be  calculated  using  a 
minimum  of  120  1-minute  intervals 
during  which  at  least  one  copper 
converter  was  blowing  and  there  were 
no  visible  emission  interferences  as 
specified  in  the  rule  (i.e.,  during  the  1- 
minute  interval,  there  were  no  other 
copper  production  events  generating 
visible  emissions  inside  the  converter 
building  that  potentially  could  interfere 
with  the  visible  emissions  from  the 
converter  capture  systems  as  seen  by  the 
outside  observers). 

Next,  considering  the  above  revision 
to  the  test  protocol,  we  decided  it  was 
necessary  to  reexamine  the  test  data 
used  to  establish  the  opacity  limit  for 
existing  Pierce-Smith  converters  to 
determine  the  effect  of  using  the  new 
protocol  on  the  proposed  opacity  limit. 
Based  on  this  analysis,  we  changed  the 
opacity  limit  for  existing  Pierce-Smith 
converter  departments  to  4  percent 
opacity.  In  the  final  rule,  the  opacity 
limit  for  existing  Hoboken  copper 
converter  departments  is  the  same  value 
as  proposed,  4  percent  opacity. 

Finally,  we  have  reconsidered  the 
selection  of  new  soiu-ce  MACT  for 
copper  converter  departments  by 
applying  the  level  of  process  fugitive 
emissions  control  achieved  by  tibe  best 
controlled  similar  source,  flash 
converting  technology.  Based  on  this 
new  source  MACT  for  copper 
converting  operations,  we  have  selected, 
as  the  final  standard  for  new  sources,  a 
work  practice  standard  that  prohibits 
altogether  the  operation  of  batch  copper 
converters  at  new  copper  converter 
departments  subject  to  the  rule. 

5.  Fugitive  Dust  Sources 

The  final  standards  for  fugitive  dust 
sources  are  the  same  as  proposed  with 
one  change.  We  added  the  requirement 
that  the  fugitive  dust  control  plan, 
which  the  smelter  owner  or  operator  is 
required  to  prepare  and  adhere  to  at  all 
times,  must  be  approved  by  the  State 
with  delegated  authority  for 
enforcement.  For  the  purpose  of 
complying  with  the  final  rule,  an 
existing  fugitive  dust  control  plan  may 
be  used,  provided  that  this  plan 
addresses  the  fugitive  dust  sources  and 
includes  the  information  specified  in 
the  rule.  An  existing  fugitive  dust 
control  plan  that  meets  these  conditions 
and  also  has  been  incorporated  into  a 
State  implementation  plan  is  considered 
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to  be  approved  for  the  purpose  of 
complying  with  this  requirement. 

6.  Alternative  Emission  Limit  for 
Combined  Gas  Streams 


The  equation  in  the  final  rule  that  an 
owner  or  operator  can  elect  to  use  to 
determine  an  alternative  or  equivalent 
particulate  matter  emission  limit  for  gas 
streams  combined  from  two  or  more 
affected  sources  has  been  corrected  to 
include  a  potential  control  situation  that 
was  inadvertently  omitted  at  proposal. 
For  the  final  rule,  the  equation  includes 
a  component  to  address  the  situation 
where  the  off-gas  stream  exhausted  from 
a  slag  cleaning  vessel  is  not  vented  to 
the  sulfuric  acid  plant  or  a  dedicated 
'  wet  scrubbing  system,  but  instead  is 
combined  with  other  gas  streams  and 
vented  to  a  common  particulate  control 
device. 

E.  What  Are  the  General  Compliance 
Requirements? 

A  new  section  is  added  to  the  final 
rule  listing  the  general  requirements  for 
complying  with  the  rule.  The  owmer  or 
operator  must  be  in  compliance  with 
each  applicable  particulate  matter 
emission  limit  and  work  practice 
standard  at  all  times,  except  during 
periods  of  startup,  shutdown,  and 
malfunction.  Each  smelter  owner  or 
operator  must  develop  and  implement  a 
written  startup,  shutdown,  and 
malfunction  plan  for  the  smelter 
according  to  the  general  provisions  of  40 
CFR  part  63  and  the  additional 
requirements  specified  in  the  rule. 

Compliance  with  the  opacity  limits 
for  copper  converter  departments  is 
determined  using  the  test  protocol  and 
requirements  specified  in  the  rule.  The 
general  provision  requirements  for 
compliance  with  opacity  and  visible 
emission  standards  under  40  CFR 
63.6(h)  do  not  apply  to  the  opacity  limit 
standards  for  copper  converter 
departments. 

F.  How  Is  Initial  Compliance 
Demonstrated? 

Initial  compliance  with  each  of  the 
particulate  matter  emission  limits  is  to 
be  determined  by  a  performance  test 
conducted  according  to  40  CFR  63.7  of 
the  general  provisions  and  specific  EPA 
reference  test  methods.  The  average  of 
three  test  runs  is  to  be  used  to  determine 
compliance  with  each  of  the  applicable 
emission  limits  specified  in  the  rule. 
During  each  initial  performance  test,  the 
owner  or  operator  is  also  required  to 
establish  limits  for  appropriate  control 
device  operating  parameters  based  on 
the  actual  values  recorded  during  the 
performance  test. 


We  reconsidered  our  proposed 
requirements  for  when  an  owner  or 
operator  must  conduct  a  performance 
test  and  decided  it  is  appropriate  to 
require  periodic  testing  beyond  the 
initial  performance  test  to  reaffirm 
compliance  with  the  applicable 
emission  limitation.  Under  the  final 
rule,  compliance  with  each  applicable 
particulate  matter  emission  limit  must 
be  demonstrated  initially  and, 
thereafter,  at  least  once  per  year. 

G.  How  Is  Continuous  Compliance 
Demonstrated? 

To  demonstrate  continuous 
compliance  with  the  applicable 
emission  limitations  and  work  practice 
standards  under  the  final  rule,  an  owner 
or  operator  must  perform  periodic 
inspections  and  continuous  monitoring 
of  air  pollution  control  devices  used  to 
comply  with  the  rule.  In  those  situations 
when  a  deviation  from  the  operating 
limits  specified  for  a  control  device  or 
capture  system  is  indicated  by  the 
monitoring  system,  or  when  a  damaged 
or  defective  component  is  detected 
during  an  inspection,  the  owner  or 
operator  must  implement  the 
appropriate  corrective  actions.  Monthly 
visual  inspections  of  all  capture  systems 
used  to  comply  with  the  rule  are 
required.  Minor  revisions  to  the 
procedures  for  these  inspections  were 
made  for  the  final  rule. 

Each  baghouse  used  to  comply  with  a 
total  particulate  matter  emission  limit 
must  be  operated  according  to  written 
operating  and  maintenance  procedures 
that  describe  in  detail  the  procedures  to 
be  used  for  inspection,  maintenance, 
bag  leak  detection,  and  corrective  action 
for  the  baghouse.  The  final  rule  includes 
the  requirement  as  proposed  in  the 
supplemental  proposal  for  an  alarm 
operating  limit  on  baghouse  leak 
detectors.  We  have  made  minor 
revisions  to  the  procedures  used  for 
inspection,  maintenance,  bag  leak 
detection,  and  corrective  action  for 
baghouses  so  that  the  rule  is  consistent 
with  the  requirements  for  baghouses  in 
other  NESHAP. 

H.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

The  final  rule  requires  the 
notification,  recordkeeping,  and 
reporting  requirements  in  the  general 
provisions  to  40  CFR  part  63  with  one 
exception.  The  notification, 
recordkeeping,  and  reporting 
requirements  in  the  general  provisions 
related  directly  to  compliance  with 
opacity  and  visible  emission  standards 
as  specified  in  40  CFR  63.6(h)  do  not 
apply  to  this  rule.  The  specific 


recordkeeping  and  reporting 
requirements  for  documenting 
compliance  with  the  opacity  limit 
provisions  are  specified  in  the  rule.  The 
dates  by  which  the  notifications  and 
reports  must  be  submitted  to  us  (or  the 
applicable  delegated  State  authority)  are 
specified  in  the  rule. 

Each  affected  owner  or  operator  must 
submit  a  semiannual  compliance  report 
containing  the  information  specified  in 
the  rule.  The  final  rule  requires  that  this 
report  be  submitted  whether  a  deviation 
has  or  has  not  occurred  diu-ing  the 
reporting  period.  However,  only 
summary  information  is  required  if  no 
deviation  occurred.  The  rule  does  not 
require  emergency  reports  if  actions 
taken  are  consistent  with  the  smelter's 
startup,  shutdown,  and  malfunction 
plan.  If  actions  taken  are  not  consistent 
with  this  plan,  the  events  and  the 
response  are  to  be  included  in  the 
semiannual  compliance  report. 

m.  Summary  of  Health,  Environmental, 
Energy,  and  Economic  Impacts 

A.  What  Are  the  Health  Impacts? 

The  HAP  emitted  from  primary 
copper  smelters  include  compoimds  of 
antimony,  arsenic,  beryllium,  cadmium, 
cobalt,  lead,  manganese,  nickel,  and 
selenium.  The  HAP  metal  compounds 
controlled  by  this  rule  are  associated 
with  a  variety  of  adverse  health  effects. 
These  adverse  health  effects  include 
chronic  health  disorders  (e.g.,  diseases 
of  the  lung,  kidney,  central  nervous 
system),  and  acute  health  disorders  (e.g., 
lung  irritation  and  congestion, 
alimentary  effects  such  as  nausea  and 
vomiting,  and  effects  on  the  central 
nervous  system).  Arsenic  and  nickel 
compounds  have  been  classified  by  the 
EPA  as  human  carcinogens,  and 
compounds  formed  from  four  other  HAP 
metals  (beryllium,  cadmium,  lead,  and 
nickel)  have  been  classified  as  probable 
carcinogens. 

Emission  data  collected  during 
development  of  the  rule  indicate  that 
the  HAP  emitted  in  the  largest 
quantities  are  arsenic  and  lead 
compounds.  Exposure  of  humans  to 
arsenic  by  inhalation  or  by  ingestion  has 
been  shown  to  be  associated  with  forms 
of  lung,  bladder,  liver,  and  other 
cancers.  Brain  damage,  kidney  damage, 
and  gastrointestinal  distress  may  occur 
from  acute  exposure  to  high  levels  of 
lead  in  humans.  Chronic  exposure  to 
lead  by  humans  results  in  effects  on  the 
central  nervous  system,  blood,  blood 
pressure,  and  kidneys. 

We  do  not  have  the  detailed  data  on 
each  of  the  primary  copper  smelters 
potentially  subject  to  this  rule  or  the 
people  living  around  the  facilities 
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necessary  to  determine  the  actual 
population  exposures  to  the  HAP 
emitted  from  these  smelters  and  the 
potential  for  resultant  health  effects. 
Therefore,  we  do  not  know  the  extent  to 
which  the  adverse  health  effects  occur 
in  the  populations  surrounding  these 
facilities.  However,  to  the  extent  the 
adverse  effects  do  occin,  the  rule  will 
reduce  emissions  and  subsequent 
exposures. 

B.  What  Are  the  Air  Emission  Reduction 
Impacts? 

Current  nationwide  HAP  emissions 
from  the  three  currently  operating 
primary  copper  smelters  potentially 
subject  to  the  final  rule  are  estimated  to 
be  about  96  megagrams  per  year  (Mg/yr). 
We  estimate  that  implementation  of  the 
final  rule  will  reduce  these  nationwide 
HAP  emissions  by  approximately  23 
percent  or  22  Mg/yr. 

C.  What  Are  Other  Non-air 
Environmental  and  Energy  Impacts? 

With  only  three  of  the  potentially 
regulated  smelter  operating  at  this  time, 
one  of  the  afi'ected  smelters  will  need  to 
install  additional  air  pollution  control 
equipment  to  meet  the  copper  converter 
department  standards.  The  additional 
controls  at  this  smelter  consists  of 
doubling  the  converter  secondary  hood 
ventilation  rate  and  venting  the 
secondary  hoods  to  a  new  baghouse 
(fabric  filter).  The  non-air 
environmental  impacts  associated  with 
operating  these  new  controls  will  be  a 
small  increase  in  the  amoimt  of  solid 
waste  generated  at  each  smelter  from  the 
partiallate  matter  collected  in  the  new 
baghouse.  Operation  of  the  &ns  used  to 
increase  the  converter  secondary  hood 
ventilation  rates  will  result  in  a  small 
increase  in  overall  smelter  electricity 
usage.  No  significant  adverse  solid 
waste  or  energy  impacts  are  expected  as 
a  result  of  operating  these  additional  air 
pollution  controls. 

D.  What  Are  the  Cost  and  Economic 
Impacts? 

Costs  to  smelter  owners  and  operators 
for  complying  with  the  final  rule  were 
estimated.  As  noted  above,  one  smelters 
will  need  to  install  additional  air 
pollution  control  equipment  to  meet  the 
cop{>er  converter  department  standards. 
The  total  capital  costs  for  the  purchase 
and  installation  of  this  additional 
control  is  estimated  to  be  $4.1  million. 
Total  annual  costs  of  meeting  all  of  the 
requirements  of  the  rule,  including 
operating  and  maintenance  costs,  are 
estimated  to  be  $860,000  per  year. 

The  economic  impact  of  the  rule  is 
determined  by  comparing  the 
annualized  costs  incurred  by  each 


smelter  to  their  estimated  annual  copper 
production  revenues.  The  share  of  costs 
to  estimated  revenues  for  the  affected 
smelters  range  from  a  low  of  0.004 
percent  to  a  high  of  0.2  percent.  Thus, 
compared  to  the  estimated  production 
revenues  for  each  affected  smelter,  the 
total  annualized  costs  are  minimal. 
Based  on  the  smelter-specific  total 
annual  cost  to  sales  ratios,  impacts  of 
the  final  rule  on  the  companies  owning 
the  facilities  are  anticipated  to  be 
negligible.  The  economic  impact 
analysis  we  prepared  to  support  this 
finding  is  available  in  Docket  No.  A-96- 
22. 

IV.  Summary  of  Responses  to  Maior 
Comments 

A  sununary  of  our  responses  to 
selected  major  comments  received  on 
the  proposed  nile  (including  the 
supplemental  proposal)  is  presented 
below.  Our  responses  to  all  of  the 
substantive  public  comments  on  the 
proposal  are  presented  in  the  document 
titled  National  Emission  Standards  for 
Hazardous  Air  Pollutant  (NESHAP)  for 
Primary  Copper  Smelters:  Background 
Information  Document  for  Promulgated 
Standards  (BID).  The  BID  is  available  in 
Docket  No.  A-96-22. 

A.  How  Did  We  Select  the  Emission 
Limit  for  Sulfuric  Acid  Plant  Tail  Gas? 

Comment.  Seven  commenters 
disagreed  with  our  proposal  to  establish 
a  particulate  emission  limit  for  the  tail 
gas  exhaust  from  the  by-product  sulfuric 
acid  plants  used  to  treat  the  process  off- 
gases  discharged  from  smelting 
furnaces,  slag  cleaning  vessels,  and 
batch  converters.  Reasons  cited  include: 
(1)  Method  5  is  an  inappropriate  test 
method  for  measuring  HAP 
concentrations  in  acid  plant  tail  gas 
because  Method  5  measures  as 
particulate  matter  material  that  is  not 
HAP  (i.e.,  sulfuric  acid  mist  and  waters 
of  hydration);  and  (2)  the  proposed 
niunerical  limit  is  based  on  data  for  only 
four  soiuces  not  the  five  best  performing 
sources  as  is  required  by  CAA  section 
112  for  establishing  MACT. 

Response.  For  the  process  off-gases 
discharged  from  smelting  furnaces,  slag 
cleaning  vessels,  and  batch  converters, 
we  originally  proposed  an  equipment 
standard  that  would  require  these  sulfur 
dioxide  rich  process  off-gases  to  be 
vented  to  a  by-product  sulfuric  acid 
plant  with  its  ancillary  particulate 
matter  precleaning  and  conditioning 
systems,  or  other  type  of  sulfur  recovery 
process  unit  capable  of  achieving 
comparable  levels  of  particulate  matter 
removal.  At  the  time  of  proposal,  all  six 
smelters  in  the  soince  category  operated 
by-product  sulfuric  acid  plants. 


After  careful  review  and  evaluation  of 
comments  received  objecting  to  our  use 
of  an  equipment  standard  rather  than  a 
niunerical  emission  limit  and  new 
emissions  data  obtained  since  proposal, 
we  concluded  that  a  change  in  the 
proposed  standards  for  process  off-gas 
emissions  was  warranted.  As  a  result, 
we  issued  a  supplement  to  the  proposed 
rule  (65  FR  39326,  June  26,  2000)  in 
which  we  proposed  a  numerical 
emission  standard  that  would  limit  the 
concentration  of  total  particulate  matter 
in  the  off-gases  discharged.  Specifically, 
we  proposed  to  set  a  total  particulate 
matter  emission  limit  for  acid  plant  tail 
gas  of  23  mg/dscm  based  on  Method  5 
measinements. 

In  response  to  the  commenters' 
concerns  regarding  the  use  of  total 
particulate  matter  as  the  subrogate  for 
HAP  and  the  use  of  Method  5  for 
determining  compliance,  we  examined 
more  closely  the  suitability  of  Method  5 
for  measuring  particulate  matter  in  tail 
gas  from  sulfuric  acid  plants  at  primary 
copper  smelters.  Method  5  is  the  basic 
reference  test  method  used  for 
determining  particulate  matter 
emissions  from  stationary  soinces.  The 
sampling  probe  and  filter  temperature 
specified  for  Method  5  (250°F)  is  below 
the  acid  dewpoint  for  sulfuric  acid. 
Consequently,  when  sampling  sulfuric 
acid  plant  tail  gas  by  Method  5, 
condensed  sulfuric  acid  mist  and  waters 
of  hydration  not  driven  off  at  the 
sampling  temperatine  are  included  in 
the  probe  wash  and  filter  catch,  along 
with  any  metal  HAP  contained  in  the 
tail  gas.  Thus,  we  agree  that  establishing 
and  determining  compliance  with  a 
total  particulate  matter  emission  limit 
based  on  Method  5  may  include  sulfuric 
acid  mist  condensables  not  related  to 
the  control  or  emissions  of  metal  HAP. 
Based  on  some  limited  test  data 
obtained  using  Arizona  Method  Al  (a 
test  method  adopted  by  the  State  of 
Arizona  for  measuring  particulate 
matter  in  sulfur  containing  gas  streams 
that  excludes  acid  condensate],  the 
condensate  may  account  for  as  much  as 
12  percent  of  the  total  particulate  catch. 

Method  5B  was  developed 
specifically  to  measure  nonsulfuric  acid 
particulate  matter  in  circumstances 
when  appreciable  quantities  of 
condensable  sulfuric  acid  are  present  in 
the  stack  exhaust  to  be  tested.  The 
procedure  is  identical  to  Method  5 
except  that  the  frx>nt-half  of  the  Method 
5  sampling  train  is  maintained  at  320°F 
instead  of  250°F,  and  the  probe  and 
filter  samples  are  to  be  heated  in  a  oven 
to  320°F  for  6  hoiu«  prior  to  weighing. 
At  the  higher  sampling  temperattue, 
most  of  the  sulfuric  acid  mist  and 
waters  of  hydration  present  pass 
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through  the  probe  and  filtej  without 
condensing.  Heating  the  probe  wash 
residues  and  sample  filter  in  an  oven 
before  weighing  volatilizes  any 
condensed  sulfuric  acid  that  may  have 
collected  in  the  frtsnt-half.  Because 
sulfuric  acid  mist  and  waters  of 
hydration  are  not  counted  as  pari  of  the 
total  particulate  catch,  the  total 
particulate  matter  concentration  value 
measured  in  the  front-half  by  Method 
5B  will  be  lower  than  the  concentration 
value  that  would  have  been  measured 
on  the  filter  using  Method  5.  Given  the 
gas  stream  characteristics  of  sulfuric 
acid  plant  tail  gas,  it  is  oin  conclusion 
that  Method  5B  is  the  appropriate  test 
method  to  iise  for  setting  a  particulate 
matter  concentration  limit  ^at  $erves  as 
a  siuTogate  for  metal  HAP  emissions 
contained  in  the  tail  gas  from  sulfuric 
acid  plants. 

Lacking  any  available  Method  5B 
emissions  test  data  to  set  an  emission 
limit,  we  convened  a  meeting  with 
company  representatives  of  each  of  the 
six  smelters  potentially  subject  to  the 
NESHAP.  Two  options  were  considered: 

(1)  Derive  an  emission  limit  based  on 
the  available  Method  5  test  data  and  a 
conversion  factor  inferred  from  the 
limited  Arizona  Method  lA  test  data;  or 

(2)  gather  actual  Method  5B  test  data  by 
testing  each  of  the  operating  by-product 
siilfuric  acid  plants.  The  consensus 
view  was  that  Method  5B  testing  was 
needed  to  establish  a  credible  emission 
limit. 

A  test  program  was  planned  and 
implemented  jointly  by  us  and  the 
companies  owning  the  three  copper 
smelters  ciuxently  producing  copper. 
The  source  tests  were  conducted  by  an 
independent  consultant  hired  by  the 
smelter  companies.  Foiu  individual  test 
runs  were  conducted  at  each  of  the  three 
smelters.  To  our  best  knowledge,  all  of 
the  tests  were  conducted  at  normal 
smelter  production  levels  and  under 
normal  acid  plant  operating  conditions. 

We  considered  two  approaches  in 
selecting  the  level  of  the  standard:  (1) 
Base  the  emission  limit  on  the  highest 
credible  individual  run  measured  at  the 
three  smelters;  or  (2)  base  the  limit  on 
the  highest  three-nm  average  measiued 
at  the  highest  emitting  smelter.  If  we 
base  the  emission  limit  on  the  highest 
individual  nm,  the  standard  expressed 
in  concentration  imits  would  be  6.2  mg/ 
dscm.  If  we  base  the  emission  limit 
using  the  highest  three-run  average 
(highest  single  performance  test),  the 
standard  would  be  5.0  mg/dscm. 

In  selecting  the  appropriate  level  for 
the  emission  limit,  consideration  was 
given  to  the  full  range  of  smelter  process 
and  acid  plant  operating  conditions 
which  could  reasonably  be  foreseen  to 


recur,  under  which  the  standard  is  to  be 
achieved.  This  is  especially  important 
where  the  emission  limit  is  applied  to 
a  gas  stream  in  which  the  outlet  loading 
will  typically  fluctuate  within  a  range  of 
values  during  the  course  of  normal 
operations.  After  examining  the  design 
and  operating  conditions  of  the  three 
acid  plants  tested,  we  can  find  no 
discernible  differences  among  the  three 
plants  which  would  lead  us  to  conclude 
that  one  is  superior  or  inferior  to 
another.  In  addition,  we  believe  that 
each  test  run  was  conducted  under 
conditions  representative  of  acceptable 
sulfuric  acid  plant  performance. 

Based  on  the  above  considerations, 
we  believe  that  the  performance  of  the 
sulfuric  acid  plant  under  a  reasonable 
worst  case  circumstance  is  best 
represented  by  the  single  highest 
individual  run,  and  that  selecting  this 
highest  value  will  ensiu^  that  the 
standard  will  be  met  under  all 
foreseeable  acceptable  operating 
conditions.  Therefore,  we  are  selecting 
6.2  mg/dscm  of  nonsulfuric  acid 
particulate  matter  based  on 
measiu'ements  using  Method  5B  as  the 
emission  limit  for  the  sulfuric  acid  plant 
tail  gas. 

B.  How  Did  We  Select  the  Emission 
Limit  for  Process  Fugitive  Emissions? 

Comment.  Four  commenters  stated 
that  the  proposed  emission  limit  of  16 
mg/dscm  for  the  process  fugitive 
emissions  from  smelting  furnaces,  slag 
cleaning  vessels,  and  batch  converters  is 
overly  stringent  and  is  not 
representative  of  the  MACT  floor.  The 
commenters  claimed  that  the  source  test 
data  we  used  to  select  the  value 
consisted  of  only  a  few  source  tests,  and 
that  these  tests  do  not  account  for  the 
range  of  variability  in  emissions 
associated  with  normal  operating 
conditions.  The  commenters 
recommended  that  the  value  of  the 
standard  be  increased  to  50  mg/dscm 
which  is  consistent  with  the  particulate 
matter  emission  limit  we  proposed  for 
existing  copper  concentrate  dryers. 

Response.  We  selected  the  application 
of  baghouses  as  MACT  for  controlling 
process  fugitive  HAP  emissions  based 
on  the  control  devices  used  to  control 
fugitive  emissions  (i.e.,  secondary 
emissions)  from  batch  converters  (63  FR 
19595  and  19597,  April  20, 1998).  Four 
of  the  five  smelters  that  use  secondary 
hoods  to  capture  the  converter  fugitive 
emissions  vent  the  captined  gas  stream 
to  a  baghouse  for  control.  The  fifth 
smelter  employs  an  electrostatic 
precipitator  (ESP).  Because  the  common 
practice  at  the  smelters  is  to  vent  the 
emissions  captiu'ed  by  the  hoods  over 
the  smelting  and  slag  cleaning  vessel 


tapping  ports  to  the  same  control  device 
used  to  control  converter  secondary 
emissions,  we  also  selected  use  of 
baghouses  as  the  MACT  floor  for 
controlling  process  fugitive  emissions 
from  the  matte  and  slag  tapping 
operations  at  the  smelting  furnaces  and 
slag  cleaning  vessels.  Consistent  with 
other  NESHAP  based  on  application  of 
baghouses  as  MACT  for  control  of 
particulate  matter  emissions,  we 
selected  concentration  imits  as  the 
format  of  the  standard. 

The  data  used  to  select  the  proposed 
emission  limit  consist  of  results  from 
four  performance  tests,  one  test  for  each 
of  the  four  smelters  employing 
baghouses  for  the  control  of  converter 
secondary  emissions.  Each  test  is 
comprised  of  three  test  runs  conducted 
at  the  baghouse  outlets  using  Method  5. 

For  the  proposed  emission  limit,  we 
selected  the  highest  average 
concentration  (16  mg/dscm)  measiu«d 
among  the  four  performance  tests.  Since 
proposal,  we  have  reexamined  the  data 
and  our  approach  to  setting  the 
standard.  A  close  review  of  each  of  the 
performance  tests  shows  a  high  degree 
of  variability  and  imprecision  among 
individual  test  runs  within  a 
performance  test,  with  the  highest 
measured  values  ranging  from  1 V2  to 
4V2  times  the  lowest  measiued  values. 
Given  the  lack  of  precision  among  the 
test  results,  we  reconsidered  whether 
relying  on  the  highest  three-run  average 
measiued  at  one  smelter  truly  accounts 
for  the  full  range  of  acceptable  process 
and  control  device  operating  conditions 
which  could  be  reasonably  foreseen  to 
reciu.  We  believe  that  a  more 
conservative  and,  perhaps,  better 
approach  in  this  case  is  to  set  the 
standard  based  on  the  highest  single 
credible  test  run.  This  will  provide 
better  assurance  that  the  standard  is 
achievable  under  reasonable  worst  case 
circumstances.  Of  the  12  individual  test 
runs,  the  value  of  the  highest  run  and 
the  value  selected  for  the  final  standard 
is  23  mg/dscm. 

C.  How  Did  We  Select  MACT  Floor  for 
Pierce-Smith  Converters? 

Comment.  Several  commenters 
disagreed  with  our  MACT  floor 
determination  for  existing  Pierce-Smith 
converters.  The  commenters  claimed 
that  CAA  section  112(d)(3)  requires  us 
to  determine  the  MACT  floor  for 
existing  sources  based  on  applicable 
"emissions  limitations"  rather  than 
relying  on  actual  emissions  data  as  we 
did  for  the  proposed  rule.  Using  an 
emissions  limitations  approach  based 
on  application  of  existing  State 
regulations,  the  commenters  concluded 
that  the  opacity  limit  for  existing  Pierce- 
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Smith  converters  should  be  established 
at  a  value  of  40  percent  opacity. 

Response.  We  disagree  with  the 
commenters'  assertion  that  CAA  section 
112(d)(3)  requires  us  to  establish  MACT 
floors  for  existing  sources  based  on 
applicable  "emissions  limitations."  We 
have  and  continue  to  use  several 
approaches  to  establishing  MACT  floors, 
depending  on  the  type  and  quality  of 
the  available  information.  Typically,  we 
examine  several  approaches  and  rely  on 
the  one  best  suited  for  each  particular 
circumstance.  The  approaches  include: 
(1)  Reliance  on  information  such  as  test 
data  on  actual  emissions  from  the  pool 
of  sources  (the  best  five  sources  or  best 
12  percent)  that  comprise  the  best 
performers;  (2)  information  on 
applicable  emissions  limitations  or 
standards  specified  in  State  and  local 
regulations  and/or  operating  permits;  or 
(3)  a  technology  approach  based  on  the 
application  of  a  specific  control 
tec^ology  and  accompanying 
performance  data.  We  believe  that  each 
of  these  approaches  has  merit,  and  we 
have  relied  on  using  each  to  various 
d^gees  throughout  the  MACT  program. 

The  emissions  limitations  approach  to 
establish  the  MACT  floor  for  Pierce- 
Smith  converters  was  examined  at 
proposal  and  dismissed.  Of  the  five 
smelters  in  the  source  category  that 
operate  Pierce-Smith  converters,  only 
three  are  subject  to  an  emissions 
limitation.  The  converter  building  at 
one  smelter  is  subject  to  a  zero  percent 
opacity  limit  specified  in  the  facility's 
operating  permit.  The  converter 
buildings  at  the  two  smelters  located  in 
Arizona  are  arguably  subject  to  the 
State's  general  40  percent  opacity  limit 
applicable  to  process  fugitive  emissions 
from  any  source.  The  converter 
buildings  at  the  remaining  two  smelters, 
both  located  in  New  Mexico,  are  not 
subject  to  an  opacity  limit.  Then  and 
now,  the  commenters  supported 
establishing  the  MACT  floor  based  on 
the  median  or  third  most  stringent 
emissions  limitation.  Using  this 
approach,  the  MACT  floor  would  be  40 
percent  opacity. 

The  emissions  limitation  approach 
advanced  by  the  commenters  is 
workable  only  when  the  outcome 
produces  a  realistic  inference  of  actual 
performance  of  the  best  performing 
sources.  This  has  been  affirmed 
unequivocally  by  the  DC  Circuit  Court 
in  Sierra  Club  vs.  EPA,  167F.3d.  in 
which  the  court  opined  that  to  comply 
with  the  statute,  the  EPA's  method  of 
setting  emissions  floors  must  reasonably 
estimate  the  performance  of  the  relevant 
best  performing  soiuces.  Observations 
made  by  us  and  the  industry  at  all  five 
of  the  smelters  operating  Pierce-Smith 


converters  indicate  that  actual  visible 
emissions  fi'om  the  converter  buildings 
are  typically  in  the  range  of  zero  percent 
to  10  percent  opacity,  well  below  the  40 
percent  opacity  value  supported  by  the 
commenters.  Consequently,  we  believe 
that  the  use  of  the  emissions  limitation 
approach  in  this  case  is  not  appropriate. 

Comment.  The  same  commenters 
making  the  above  comment  further 
stated  that  if  test  data  on  actual 
emissions  is  used  for  determining  the 
MACT  floor  for  Pierce-Smith  converters, 
then  the  average  emissions  limitation 
should  be  represented  by  the  emissions 
data  for  the  median  performing  source 
of  the  five  best  performing  soiuces 
rather  than  the  average  of  the  emissions 
data  for  all  five  sources  as  was  done  for 
the  proposed  standard.  In  this  case,  the 
commenters  claimed  that  the  median 
technology  for  Pierce-Smith  converters 
is  the  use  of  primary  and  secondary 
ventilation  systems  for  the  prevention 
and  capture  of  emissions  coupled  with 
air  pollution  control  devices  for  sulfur 
dioxide  and  particulate  matter  control. 
The  commenters  identified  the  controls 
used  at  the  Hayden  and  Hidalgo 
smelters  as  the  median  technology  for 
Pierce-Smith  converters. 

Response.  We  assessed  how  using  the 
median  technology  approach  would 
affect  the  selection  of  the  MACT  floor 
for  Pierce-Smith  converters.  To  do  so, 
we  evaluated  each  of  the  five  smelters 
operating  Pierce-Smith  converters  to 
determine  the  median  performing 
source  based  on  both  performance  data 
and  engineering  design.  Using  either 
approach,  our  assessment  shows  that 
.  the  Chino  Mines  smelter  is  the  median 
performing  source  of  the  five  smelters 
that  operate  Pierce-Smith  converters, 
not  the  Hayden  or  Hidalgo  smelters  as 
suggested  by  the  commenters.  In 
addition,  the  opacity  value  prescribed  to 
the  Chino  Mines  smelter  is  3  percent, 
the  same  as  the  value  we  proposed  for 
the  opacity  limit  for  Pierce-Smith 
converters  based  on  averaging  opacity 
data  for  all  five  soiut;es. 

To  select  the  median  technology 
based  on  source  performance  data,  we 
ranked  the  converter  capture  systems 
used  at  the  five  smelters  in  order  of 
decreasing  performance  using  the 
average  overall  opacity  value  for  each 
smelter.  This  ranking  assumes  that  the 
average  opacity  value  is  indicative  of 
the  overall  capture  efficiency  of  the 
control  system  (i.e.,  the  lower  the 
opacity,  the  higher  the  capture 
efficiency).  For  our  assessment,  we  used 
the  overall  average  opacity  values 
rounded  to  the  next  highest  whole 
percent  for  the  five  smelters  used  for  the 
MACT  floor  determination  at  proposal. 
The  results  of  this  ranking  show  that  the 


best  performing  source  is  the  El  Paso 
smelter  (zero  percent  opacity)  followed 
by,  in  decreasing  order,  the  San  Manuel 
smelter  (1  percent  opacity),  the  Chino 
Mines  smelter  (3  percent),  the  Hidalgo 
smelter  (5  percent),  and  the  Hayden 
smelter  (8  percent  opacity).  The  median 
performing  smelter  of  the  five  smelters 
that  operate  Pierce-Smith  converters  is 
the  third  best  performer,  the  Chino 
Mines  smelter. 

For  the  engineering  design 
assessment,  we  first  assembled  pertinent 
information  on  the  primary  and 
secondary  capture  systems  used  at  each 
of  the  five  affected  smelters.  The 
information  included  hood  ventilation 
rates  (both  primary  and  secondary),  - 
converter  blowing  rates  (amoimt  of  air 
blown  through  the  tuyeres  into  the 
molten  bath),  and  detailed  information 
on  the  design  and  physical 
configurations  of  each  secondary  hood. 

Eacn  of  the  five  smelters  uses  the 
same  basic  approach  to  capturing 
emissions  from  their  Pierce-Smith 
converter  during  slag  and  copper  blows. 
Specifically,  a  retractable  primary  hood 
for  captiuing  the  voluminous  process 
emissions  generated  during  blowing  and 
a  fixed  or  sliding  secondary  hood  for 
capturing  the  secondary  or  fugitive 
emissions  that  escape  capture  by  the 
primary  hood.  Although  the  basic 
approach  used  at  each  smelter  is 
fundamentally  the  same,  there  are, 
however,  differences  among  the 
smelters  in  both  the  design  and 
operation  of  their  primary  and 
secondary  captiue  systems  that  affect 
performance. 

The  El  Paso  smelter  uses  a  converter 
captiire  system  design  that  is  imique 
compared  to  the  designs  used  at  any  of 
the  other  smelters.  Instead  of  the  fixed 
or  sliding  secondary  hood  designs  used 
by  other  four  smelters,  each  converter  at 
the  El  Paso  smelter  is  equipped  with  an 
air  curtain  secondary  hood.  The  air 
ciulain  hood  encloses  the  sides  and 
back  area  around  the  converter  mouth. 
During  converter  blowing  operations,  a 
horizontal  jet  of  air  flows  across  the 
open  top  of  the  enclosure  to  provide  a 
continuous  sheet  or  curtain  of  air  that 
sweeps  the  process  fugitive  emissions 
into  an  exhaust  hood,  and  subsequently 
a  particulate  control  device.  Captxue 
efficiencies  in  excess  of  90  percent  are 
achieved  using  air  curtain  hood 
systems.  Also  at  the  El  Paso  smelter,  any 
process  fugitive  emissions  that  escape 
capture  by  the  air  curtain  hoods  are 
further  controlled  by  evacuating  the 
entire  converter  building  to  a  particulate 
control  device.  Thus,  effectively  100 
percent  of  the  process  fugitive  emissions 
from  converter  operations  at  the  El  Paso 
smelter  are  captured.  Clearly,  the  use  of 
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air  ciulain  secondary  hoods  in 
combination  with  a  tertiary  building 
evacuation  system  represents  the  best 
capture  system  technology  used  at  any 
of  the  five  smelters  that  operate  Pierce- 
Smith  converters. 

We  believe  that  the  second  best 
performer  is  the  San  Manuel  smelter 
which  relies  primarily  on  primary  hood 
ventilation  to  effect  capture.  The  San 
Manuel  smelter  is  unique  in  that  it  has 
surplus  by-product  acid  plant  capacity 
which  allows  each  of  the  converter 
primary  hoods  to  operate  at  a 
substantially  higher  ventilation  rate 
than  is  usual  for  other  smelters.  The 
primary  hoods  at  the  San  Manuel 
smelter  are  operated  at  a  primary  hood 
ventilation  rate  to  converter  blowing 
rate  ratio  of  3.8.  In  contrast,  for  the 
converter  primary  hoods  at  other 
smelters,  the  ratios  range  from  2.2  to  2.6. 
As  evidenced  by  the  building  opacity 
data  for  the  San  Manuel  smelter, 
operation  of  the  primary  hoods  at  a 
substantially  higher  ventilation  rate 
results  in  enhanced  captiu'e  efficiency 
and  minimal  fugitive  emissions  due  to 
leakage  about  the  primary  hood. 

Oiu  assessment  of  the  remaining  three 
smelters  supports  our  earlier  finding 
using  the  performance  data  approach; 
the  median  or  third  best  performing 
smelter  is  the  Chino  Mines  smelter.  All 
three  smelters  operate  their  primary 
hoods  similarly  and  each  converter  is 
equipped  with  a  secondary  hood.  Each 
of  the  secondary  hoods  are,  with  minor 
variations,  similar  in  design.  The 
principal  difference  is  that  the 
ventilation  rate  during  converter 
blowing  used  for  the  secondary  hoods  at 
the  Chino  Mines  smelter  120,000 
standard  cubic  feet  per  minute  (scfm)  is 
approximately  twice  that  used  at  the 
Hayden  or  Hidalgo  smelters  (50,000 
scfin  and  60,000  scfm,  respectively).  We 
believe  that  by  operating  at  this 
substantially  higher  ventilation  rate,  the 
secondary  hood  system  operated  at  the 
Chino  Mines  smelter  is  more  effective  at 
capturing  the  process  fugitive  emissions 
that  escape  from  the  converter  primary 
hood  during  blowing  compared  to  the 
secondary  captiue  systems  used  at  the 
other  two  smelters.  It  is,  thus,  our 
conclusion  that  the  emissions  capture 
system  applied  at  the  Chino  Mines 
smelter  is  the  third  best  among  the  five 
smelters  that  operate  Pierce-Smith 
converters. 

j  Regardless  of  whether  we  base  our 
assessment  of  performance  on  average 
opacity  or  on  engineering  design,  the 
smelter  that  uses  the  third  best 
performing  or  median  control 
technology  is  the  Chino  Mines  smelter. 
If  we  had  used  the  median  technology 
approach  at  proposal  to  select  the 


opacity  limit  for  smelters  that  operate 
Pierce-Smith  converters,  we  would  have 
selected  3  percent,  the  same  value  we 
proposed. 

D.  Why  Did  We  Modify  the  Test  Protocol 
Used  To  Determine  Compliance  with  the 
Opacity  Limits  for  Existing  Copper 
Converter  Departments? 

We  received  no  comments  on  the 
duration  of  the  observation  period 
needed  to  obtain  the  required  number  of 
acceptable  opacity  readings  specified  by 
the  proposed  test  protocol  for 
determining  compliance  with  the 
opacity  limits  for  existing  copper 
converter  departments.  However,  based 
on  our  experience  using  the  protocol  in 
the  field  and  further  analysis  of  the  data 
that  we  collected  using  the  protocol,  we 
decided  to  revise  the  test  protocol  for 
the  final  rule  with  respect  to  how  the 
opacity  data  are  compiled  and  averaged 
in  order  to  reduce  the  duration  of  the 
observation  period  needed  to  obtain  the 
required  niunber  of  acceptable  opacity 
readings  for  a  compliance 
determination. 

The  proposed  test  protocol  specified 
making  opacity  readings  using  Method 
9  over  an  observation  period  sufficient 
to  obtain  a  minimum  of  20  continuous 
6-minute  average  opacity  values  diuring 
times  when  at  least  one  converter  is 
blowing  and  none  of  the  specific  visible 
emissions  interferences  listed  in  the  test 
protocol  has  occurred.  Qui  experience 
indicates  that  to  obtain  the  minimiun  20 
continuous  6-minute  averages  required 
by  the  proposed  test  protocol,  an 
observation  period  lasting  4  to  5  days  or 
longer  would  be  needed.  This  occurs  for 
two  reasons.  First,  Method  9  requires  an 
observer  when  making  opacity  readings 
to  be  positioned  with  the  sun  to  the 
observer's  back  and  at  a  position  fi'om 
the  source  such  that  the  observer's  line- 
of-sight  is  approximately  perpendicular 
to  the  longer  axis  of  the  converter 
building.  This  generally  limits  the 
window  for  observation  at  a  smelter  to 
4  to  5  hours  on  any  given  day.  Second, 
many  of  the  continuous  6-minute 
periods  are  invalidated  due  to 
unavoidable,  normal  production  events 
that  occur  inside  the  converter  building 
that  are  uiuelated  to  the  converter 
blowing  operations  but  also  generate 
visible  emissions.  These  visible 
emissions  can  potentially  interfere  with 
the  visible  emissions  from  the  converter 
capture  systems  as  seen  by  the  outside 
observers.  Because  such  interferences 
may  misrepresent  the  actual 
performance  of  the  converter  captiue 
system  at  a  given  smelter,  the  opacity 
readings  made  during  these  periods  are 
invalidated  and  excluded  from  the 
compliance  determination. 


We  have  decided  to  revise  the  test 
protocol  to  allow  for  a  shorter,  more 
reasonable  observation  period  to  obtain 
the  required  number  of  acceptable 
opacity  readings  (i.e.,  opacity  readings 
when  there  is  at  least  one  converter 
blowing  without  any  visible  emissions 
interferences).  We  are  revising  the  test 
protocol  to  require  averaging  a 
minimum  of  120  acceptable  1 -minute 
average  opacity  values  in  place  of  the 
proposed  20  acceptable  6-minute 
average  opacity  values.  Under  the  final 
test  protocol,  compliance  will  be 
demonstrated  against  the  average 
opacity  recorded  for  a  minimum  of  120 
1 -minute  averages  of  eight  readings  per 
minute  (a  team  of  two  opacity  observers, 
each  making  four  readings  at  15-second 
intervals).  This  revision  provides  the* 
same  minimum  number  of  opacity 
values  for  a  performance  test  (a 
minimum  total  of  120  minutes  of 
acceptable  opacity  readings)  as  the 
proposed  procedure,  without  the 
additional  restriction  that  the  acceptable 
readings  also  must  be  made  in 
continuous  6-minute  blocks.  With  this 
change,  smelter  owners  and  operators 
should  be  able  to  obtain  the  required 
number  of  acceptable  opacity  readings 
in  a  more  reasonable  1-  to  2-day 
observation  period. 

E.  How  Did  We  Select  the  Final  Opacity 
Limits  for  Existing  Copper  Converter 
Departments? 

1 .  Pierce-Smith  Converters 

Because  of  our  decision  to  change  the 
test  protocol  to  facilitate  compliance 
determinations,  we  concluded  that  a 
reexamination  of  the  proposed  opacity 
limit  for  existing  Pierce-Smith 
converters  using  the  new  protocol  was 
warranted  to  determine  whether  using 
the  protocol  affected  the  proposed,  and 
ultimately,  the  final  opacity  limit.  As 
specified  by  the  new  protocol,  we 
considered  all  1 -minute  average  opacity 
values  recorded  during  the  field 
observations  when  at  least  one  converter 
was  blowing,  and  there  were  no  visible 
emissions  interferences  from  other 
copper  production  activities  or 
malfunctions  inside  the  copper 
converter  building.  Consistent  with  the 
MACT  floor  approach  we  used  at 
proposal,  we  based  our  selection  of  the 
MACT  floor  on  the  average  of  the  test 
data  for  the  five  best  performing  sources 
(in  this  case,  all  five  smelters  in  the 
source  category  that  operate  Pierce- 
Smith  converters). 

The  field  data  considered  at  proposal 
and  reexamined  include  a  compilation 
of  visible  emission  observations  and 
process  data  gathered  in  the  spring  of 
1997  at  each  of  the  smelters  operating 
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Pierce-Smith  or  Hoboken  converters.  A 
description  of  the  field  data  collection 
and  analysis  procedures  used  to 
compile  the  data  is  available  in  the 
preamble  to  the  proposed  rule  (63  FR 
19596).  In  general,  a  sufficient  niunber 
of  opacity  observations  were  obtained 
during  the  site  visits  to  compile  a  data 
base  that  included  for  each  smelter  a 
total  of  400  to  500  minutes  of  1-minute 
average  opacity  readings.  Not  included 
in  these  data  are  any  opacity  readings 
made  at  a  smelter  during  periods  when 
the  converter  operations  were  judged 
not  to  be  representative  of  normal 
operations  (e.g.,  diuing  a  converter 
capture  system  malfunction)  or  when 
the  opacity  observation  conditions  did 
not  meet  Method  9  criteria  (e.g., 
improper  sun  angle). 

For  each  smelter,  we  prepared  a  data 
summary  that  Usted  the  average  opacity 
values  for  only  those  1-minute  intervals 
during  which  at  least  one  of  the 
converters  was  blowing,  and  there  were 
no  visible  emissions  interferences  as 
defined  by  the  test  protocol.  For  four  of 
the  smelters,  there  are  a  sufficient 
nimiber  of  acceptable  1-minute  intervals 
to  simulate  two  performance  tests  as 
specified  by  the  test  protocol  (the  total 
number  of  acceptable  1-minute  intervals 
can  be  divided  into  two  blocks  with  at 
least  120  1-minute  average  opacity 
values  in  each  block).  For  the  fifth 
smelter,  we  have  a  total  of  167  minutes 
of  acceptable  1-minute  average  opacity 
values  which  we  treated  as  a  single 
performance  test.  The  individual 
performance  test  results  are  presented  in 
the  BID. 

Next,  we  calculated  the  average 
percent  opacity  for  each  performance 
test  for  a  given  smelter.  Each  of  the 
calculated  averages  that  includes  a 
fraction  of  a  percent  opacity  was  then 
roimded  up  to  the  next  whole  number. 
For  the  smelters  having  two 
performance  tests,  we  selected  the 
higher  of  the  two  recorded  values  as  the 
indicator  of  performance  for  the  smelter. 
Following  this  procedure,  the  average 
opacity  values  for  the  five  individual 
smelters  are,  in  order  of  increasing 
value,  zero  percent,  1  percent,  3  percent, 
5  percent,  and  10  percent.  The 
arithmetic  average  of  these  five  opacity 
values  is  3.8  percent  which  rounds  to  4 
percent  opacity.  Therefore,  we  selected 
the  MACT  floor  for  Pierce-Smith 
converters  to  be  4  percent  opacity. 

In  response  to  comments  received 
since  proposal,  we  have  evaluated  two 
possible  beyond-the-floor  alternatives 
for  the  control  of  Pierce-Smith 
converters:  Alternative  1 — retrofit  of  air 
curtain  secondary  hoods  on  each 
converter  at  each  affected  smelter  to 
complement  the  primary  and  secondary 


capture  systems;  and  Alternative  2 — 
installation  of  a  converter  building 
evacuation  system.  Total  annual  costs  to 
implement  these  options  were  estimated 
assuming  that  each  of  the  five  smelters 
with  Pierce-Smith  converters  would  be 
subject  to  the  rule  (i.e.,  each  smelter  is 
a  major  source  of  HAP  emissions).  Total 
capital  costs  for  implementing 
Alternative  1  at  the  five  smelters  are 
estimated  to  be  $41  million. 
Implementing  Alternative  1  is  estimated 
to  reduce  HAP  emissions  beyond  the 
floor  by  29  tpy  at  a  total  annual  cost  of 
$12  million  per  year  or  about  $430,000 
per  ton  of  HAP  reduction.  Total  capital 
costs  for  implementing  Alternative  2  at 
the  five  smelters  are  estimated  to  be  $93 
million.  Implementing  Alternative  2  is 
estimated  to  reduce  HAP  emissions 
beyond  the  floor  by  34  tpy  at  a  total 
annual  cost  of  $32  million  per  year  or 
about  $910,000  per  ton  of  HAP 
reduction.  Taking  into  consideration  the 
costs  of  implementing  either  of  the 
beyond-the-floor  alternatives  against  the 
level  of  additional  emission  reduction 
estimated  to  be  achieved,  we  concluded 
that  neither  of  these  beyond-the-floor 
alternatives  is  reasonable.  Therefore, 
MACT  for  Pierce-Smith  converters  is  4 
percent  opacity,  and  we  chose  this  value 
for  the  final  standard. 

2.  Hoboken  Converters 

Comment.  One  commenter  stated  that 
the  proposed  opacity  limit  for  existing 
Hoboken  converters  was  based  on  a  set 
of  opacity  readings  that  was  too  small  to 
adequately  reflect  an  achievable 
emission  limit.  Furthermore,  the 
commenter  stated  that  these  data  are  not 
representative  of  normal  operating 
conditions  at  the  one  existing  smelter 
using  Hoboken  converters.  The 
commenter  submitted  additional 
opacity  data  for  the  existing  Hoboken 
converters.  The  commenter  stated  that 
these  data  were  more  representative  of 
a  two-converter  operation  which  is 
typical  at  the  smelter  and  requested  that 
the  data  be  used  to  recalculate  the 
opacity  limit. 

Response.  We  examined  the  new  data 
submitted  by  the  commenter  according 
to  the  revised  test  protocol.  It  is 
important  to  remember  that  the  test 
protocol  allows  consideration  of  only 
those  opacity  readings  that  are  taken 
during  converter  blowing  and  when  no 
visible  emissions  interferences  occur  (as 
defined  in  the  test  protocol).  Opacity 
readings  diuing  periods  when  visible 
emissions  interferences  occiu  are 
excluded  from  the  calculation.  Oxir 
analysis  of  the  new  data  provided  by  the 
commenter  yields  an  average  opaci^ 
value  of  3.8  percent  which  supports  the 


4  percent  opacity  limit  proposed  for 
Hoboken  converters. 

F.  Why  Did  We  Change  the  Compliance 
Date  for  Existing  Sources? 

Comment.  Three  commenters 
requested  that  the  compliance  date  for 
existing  sources  be  extended  to  the  full 
3  years  allowed  under  the  CAA.  The 
commenters,  all  companies  operating 
primary  copper  smelters  potentially 
subject  to  the  NESHAP,  claimed  that  the 
control  measures  required  to  meet  the 
requirements  of  the  proposed  rule 
cannot  be  readily  implemented  within 
the  proposed  2-year  period.  The 
principal  reason  expressed  by  the 
commenters  for  extending  the 
compliance  period  to  3  years  is  the  rule 
will  require  smelters  to  plan  and 
implement  several  significant  changes, 
some  of  which  cannot  be  completed 
within  a  2-year  period. 

flespo/ise.  Section  112(i)(3)  of  the 
CAA  directs  us  to  establish  a 
compliance  date  for  existing  sources 
which  provides  for  compliance  with  the 
applicable  standards  as  expeditiously  as 
practicable  but  no  later  than  3  years 
after  the  effective  date  of  the  standards. 
For  the  final  rule,  we  reconsidered  oiu- 
proposed  compliance  date  for  existing 
sources  subject  to  the  primary  copper 
smelter  NESHAP.  We  expect  that  many 
of  the  existing  soiu-ces  that  could  be 
subject  to  the  rule  already  have  the  type 
of  controls  in  place  that  are  needed  to 
comply  with  the  standards.  However, 
we  also  recognize  that  the  control 
systems  for  some  existing  sources 
subject  to  the  nile  will  likely  need  to  be 
upgraded  to  meet  the  standards.  To 
allow  smelter  owners  and  operators  a 
reasonable  period  of  time  to  design, 
prociue,  install,  and  startup  these 
control  upgrades,  we  decided  to 
establish  the  compliance  date  for 
existing  sources  under  the  final  rule  at 
no  later  than  3  years  after  promulgation. 

G.  Why  Did  We  Change  the  Inspection 
and  Monitoring  Requirements? 

1 .  Batch  Converter  Captiu«  System 
Inspection  Requirements 

Comment:  Three  commenters  stated 
that  the  requirement  to  inspect  the  batch 
converter  capture  systems  on  a  monthly 
basis  should  be  limited  to  those 
components  of  the  converter  capture 
system  that  are  readily  accessible  during 
normal  operations.  The  proposed 
requirement  to  visually  inspect  each 
month  all  of  the  capture  system 
components  is  not  practical,  if  not 
impossible  to  achieve.  For  example,  the 
fan  blade  inspection  that  would  be 
required  tmder  the  proposed  rule  can 
only  be  performed  when  the  fan  housing 
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s  opened,  and  operations  must  be 
shutdown  to  do  this.  Another  example 
.s  the  practicality  of  inspecting  duct 
components  that  are  covered  with 
insulation. 

Response.  The  intended  purpose  of 
the  monthly  inspection  is  to  visually 
check  the  accessible  components  of  the 
capture  system  for  any  defects  or 
damage  that  could  diminish  or  impair 
capture  system  performance  from  the 
level  that  the  capture  system  is  capable 
of  achieving  when  it  is  properly 
operated  and  maintained.  We  also 
recognize  that  certain  components  of  the 
capture  system,  such  as  the  examples 
cited  by  the  commenters,  cannot  be 
inspected  by  workers  without  shutdown 
of  the  process  or  disassembling 
components.  It  would  be  impractical  to 
inspect  these  components  on  a  monthly 
basis.  In  the  final  rule,  we  have  revised 
the  wording  of  the  visual  inspection 
requirement  for  capture  systems  to 
clarify  which  capture  system 
components  are  to  be  inspected  on  a 
monthly  basis.  The  final  rule  specifies 
that  the  owner  or  operator  inspect  those 
components  of  the  capture  system  that 
can  affect  the  performance  of  the  system 
to  collect  the  gases  and  fumes  emitted 
from  the  affected  source  (e.g.,  hoods, 
exposed  ductwork,  dampers,  pressure 
senors,  damper  switches).  Dvuing  each 
inspection,  die  inspector  must  visually 
check  the  physical  appearance  of  the 
equipment  (e.g.,  presence  of  holes, 
dents,  or  other  damage  in  hoods  or 
ductwork)  and  check  the  settings  for 
each  damper  and  other  devices  which 
can  be  adjusted  to  control  flow  in  the 
captiue  system. 

2.  Operating  Limit  for  Baghouse  Leak 
Detector  Alarms 

Comment.  Six  commenters  objected  to 
oiu-  proposed  5  percent  limit  on 
baghouse  leak  detector  alarms  diuing 
each  6-month  reporting  period.  Reasons 
cited  included:  (1)  The  use  of  baghouse 
leak  detectors  for  baghouses  operated  at 
copper  smelters  is  unproven  technology; 
(2)  the  selection  of  the  proposed  alarm 
time  limit  is  arbitrary;  (3)  experience  of 
commenters  has  shown  that  the 
detectors  are  subject  to  false  alarms;  (4) 
any  limit  on  baghouse  leak  detector  time 
should  not  include  alarms  during 
periods  of  startup,  shutdovim,  or 
malfunction;  and  (5)  what  the  EPA 
means  by  "initiation  of  corrective 
action"  is  not  clear  for  the  purpose  of 
counting  the  elapsed  alarm  time. 

Response.  The  use  of  baghouse  leak 
detectors  is  a  proven  technology  that 
can  provide  an  effective  means  for  early 
detection  of  bag  failures  allowing  the 
baghouse  operator  to  take  timely  action 
to  correct  the  problem  and  minimize 


excessive  particulate  matter  emissions 
that  would  result  if  the  problem  was  not 
promptly  addressed.  These  detectors 
currently  are  used  for  baghouse 
applications  at  primary  lead  smelters 
and  other  metallurgicd  facilities  with 
gas  stream  characteristics  and  operating 
conditions  similar  to  those  control 
situations  at  primary  copper  smelters  for 
which  an  owrner  or  operator  also  may 
choose  to  use  a  baghouse  to  comply 
with  the  rule  requirements.  We  believe 
that  there  is  no  reason  why  baghouse 
leak  detectors  cannot  similarly  be  used 
on  baghouses  at  primary  copper 
smelters. 

The  selection  of  the  limit  value  for 
alarm  time  is  not  arbitrary.  We  selected 
this  value  based  on  our  judgement  of  an 
upper  limit  to  the  number  of  alarms  that 
can  reasonably  be  expected  to  occur 
(excluding  false  alarms)  over  a  6-month 
period  for  a  baghouse  for  which  the 
owner  or  operator  implements  good 
inspection  and  maintenance  practices. 

We  reviewed  the  proposed  language 
for  use  of  baghouse  leak  detectors  with 
respect  to  concerns  raised  by  the 
commenters  about  false  alarms.  For  the 
final  rule,  we  have  revised  the 
requirements  for  baghouse  leak 
detectors  to  be  consistent  with  the 
requirements  we  promulgated  for  the 
Primary  Lead  Smelting  NESHAP  under 
40  CFR  part  63,  subpart  TTT.  These 
requirements  include  provisions  which 
address  the  concerns  raised  by  the 
commenters  about  counting  false  alarms 
and  alarms  during  startup,  shutdown,  or 
malfunctions  in  the  alarm  time  limit 
compliance  calculation.  Under  the 
Primary  Copper  Smelting  NESHAP, 
alarms  are  not  included  in  the  sum  of 
alarm  times  for  purposes  of  calculating 
the  percentage  of  time  the  alarm  on  the 
bag  leak  detection  system  sounds  if  it  is 
determined  that  an  alarm  sounds  solely 
as  the  result  of  a  malfunction  of  the  bag 
leak  detection  system,  or  if  the  alarm 
sounds  as  result  of  a  condition  that  is 
described  in  the  smelter's  startup, 
shutdown,  and  malfunction  plan 
(SSMP)  and  the  procedures  in  the  plan 
described  to  respond  to  this  condition 
are  implemented. 

Finaoly,  when  an  alarm  first  sounds 
from  the  bag  leak  detector,  we  recognize 
that  there  are  situations  when  the  cause 
of  the  alarm  cannot  be  corrected  or  fixed 
inunediately  or  within  a  short  period  of 
a  few  hours.  The  correction  of  a  torn  bag 
or  other  problem  which  can  trip  the 
alarm  may  require  that  the  baghouse  be 
shutdown  to  allow  facility  personnel  to 
enter  the  baghouse  when  it  is  safe  to  do 
so.  We  revised  the  language  for  the  final 
rule  to  clarify  that  alarm  time  is  counted 
as  the  time  elapsed  from  when  the  alarm 
first  sounds  until  the  owner  or  operator 


acknowledges  the  alarm  and  determines 
the  cause  of  the  alarm.  Alarm  time  is  not 
the  total  time  until  the  problem  which 
tripped  the  alarm  is^  corrected. 

H.  Is  the  Kennecott  Utah  Copper 
Smelter  a  Major  or  Area  Source  of  HAP 
Emissions? 

Comment.  We  received  two  comments 
challenging  our  conclusions  that  the 
Kennecott  Utah  Copper  Corporation 
smelter  located  near  Garfield,  Utah, 
does  not  emit  HAP  at  major  source 
levels  and  is,  therefore,  an  area  source. 
The  Utah  Department  of  Environmental 
Quality  (DEQ)  commented  that  the 
information  that  we  used  to  characterize 
the  emissions  potential  of  the  smelter  is 
incorrect  or  outdated.  Data  in  the 
smelter's  emission  inventory  report  for 
the  year  1997  indicate  that  the  smelter 
did  emit  and  has  the  potential  to  emit 
HAP  at  major  source  levels.  The 
Kennecott  Utah  Copper  Corporation 
(hereafter  referred  to  as  "Kennecott"), 
owner  and  operator  of  the  smelter, 
commented  and  acknowledged  that  the 
HAP  emissions  ft^m  its  smelter  in  1997 
exceeded  the  major  source  threshold 
levels,  but  that  the  company  planned  to 
install  new  air  pollution  control 
equipment  in  the  anode  furnace  and 
casting  departments  that  will  reduce 
HAP  emissions,  especially  emissions  of 
lead  compounds,  to  well  below  major 
source  levels. 

Response.  The  proposed  rule  was 
developed  before  any  HAP  emissions 
data  were  available  based  on  the 
fulltime  operation  of  the  Kennecott 
smelter.  At  the  time,  all  the  available 
evidence  indicated  that  the  smelter 
would  not  be  a  "major  source"  of  HAP 
emissions  because  of  the  smelter's 
unique  design  and  anticipated  level  of 
emission  control. 

In  their  comments  on  the  proposed 
rule,  the  Utah  DEQ  presented  HAP 
emissions  data  obtained  in  1997,  the 
first  full  year  of  operation  of  the  new 
smelter.  Contrary  to  the  company's,  the 
State's,  and  our  expectations,  total 
annual  HAP  emissions  from  the  smelter 
in  1997  exceeded  the  major  source 
threshold  level.  Specifically,  lead 
emissions,  the  most  prominent  HAP 
emitted,  were  reported  to  exceed  23  tpy. 
This  level  is  well  above  the  10  tpy 
single  HAP  threshold  level  for  major 
sources  and  exceeds  substantially  the 
smelter's  title  V  permitted  lead  emission 
rate  of  1.3  pounds  per  hour,  which  is 
equivalent  to  about  6  tpy. 

Extensive  in-plant  testing  by 
Kennecott  determined  that  the  primary 
source  of  the  excess  lead  emissions  was 
the  two  anode  furnaces  used  to  refine 
the  blister  copper  flowing  from  the  flash 
converting  furnace  prior  to  anode 
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casting.  At  the  time,  the  combined  off- 
gas  from  both  furnaces  was  treated  in 
two  high-energy  wet  scrubbers  installed 
in  series  and  designed  to  achieve  both 
sulfur  dioxide  and  particulate  matter 
control.  Testing  of  the  anode  furnace 
off-gas  and  the  scrubber  system  outlet 
gas  stream  showed  much  higher  levels 
of  fine  particulate  and  lead  emissions 
than  originally  anticipated.  Results  of 
particle  size  measurements  performed 
on  the  anode  furnace  off-gas  indicated 
that  more  than  half  of  the  particulate 
matter  was  less  than  1  micron  in 
diameter  with  significant  portions  less 
than  0.3  microns. 

During  1999  and  2000,  Kennecott 
installed  additional  air  pollution  control 
equipment  to  better  control  the  fine 
particulate  and  lead  compounds  in  the 
anode  furnace  process  ofi-gas.  A  quench 
tower,  a  lime  injection  system,  and  a 
baghouse  were  installed  upstream  of  the 
two  wet  scrubbers.  With  the  installation 
and  startup  of  the  new  controls,  the 
levels  of  fine  particulate  matter  emd 
HAP  metal  compounds  emitted  in  the 
anode  furnace  off-gas  have  been 
significantly  reduced.  Based  on  results 
from  a  month-long  test  program 
conducted  in  January  2001 ,  total  annual 
lead  emissions  from  the  smelter  were 
determined  to  be  approximately  1.75 
tpy,  and  the  emissions  of  all  metals  to 
be  approximately  2.6  tpy.  These  annual 
HAP  emissions  levels  are  well  below  the 
10  tpy  major  source  threshold  level  for 
a  single  HAP  and  25  tpy  major  source 
threshold  level  for  total  HAP. 
Consequently,  the  smelter  is  no  longer 
a  major  soiirce  of  HAP  emissions. 

On  February  15,  2001,  Kennecott 
submitted  to  the  Utah  DEQ  a 
notification  of  compliance  with  all  title 
V  operating  permit  limits  and 
conditions  including  its  lead  limit  of  1.3 
pounds  per  hoiu.  The  requirements  of 
the  smelter's  title  V  operating  permit  are 
federally  enforceable,  and  both  the  State 
of  Utah  and  the  EPA  have  authority  to 
take  enforcement  action  should 
Kennecott  fail  to  continue  to  operate  the 
smelter  in  compliance  with  its 
permitted  emission  limits. 

/.  To  What  Extent  Was  the  Kennecott 
Utah  Copper  Smelter  Considered  in  the 
MACT  Floor  Determinations  for  New 
and  Existing  Sources? 

Comment.  Two  commenters  objected 
to  the  exclusion  of  the  Kennecott 
smelter  from  the  primary  copper  smelter 
source  category  definition  and  from 
consideration  as  part  of  the  MACT  floor 
determination  for  new  and  existing 
soiirces.  Both  commenters  argued  for  a 
broader  definition  than  that  contained 
in  the  April  1998  proposal.  They 
supported  a  definition  similat  to  that 


used  in  the  new  soince  performance 
standard  (NSPS)  and  Inorganic  Arsenic 
NfESHAP  that  would  include  smelters 
using  continuous  flash  converters  like 
that  used  at  the  rebuilt  Kennecott 
smelter.  Both  conunenters  also  argued 
for  the  need  to  include  the  Kennecott 
smelter  and  its  continuous  flash 
converter  in  the  MACT  floor 
determination  for  the  six  smelters  that 
employ  the  more  conventional  batch 
converters  (Pierce-Smith  and  Hoboken). 
In  addition,  one  of  the  commenters 
suggested  that  Kennecott's  continuous 
flash  converter  should  be  considered  the 
best  controlled  similar  source  and,  thus, 
new  soiirce  MACT  for  the  primary 
copper  smelting  source  category. 

Response.  At  the  time  we  initiated 
work  on  the  NESHAP,  the  primary 
copper  smelting  source  category  was 
comprised  of  seven  smelters,  all  of 
which  were  engaged  in  the  production 
of  anode  copper  from  copper  ore 
concentrates  by  first  smelting  the 
concentrates  to  obtain  molten  copper 
matte  in  a  flash  smelting  furnace,  and 
then  converting  the  molten  matte  to 
blister  copper  using  batch  converters 
followed  by  fire  refining  and  anode 
casting.  Consequently,  every  smelter 
that  potentially  could  be  a  major  HAP 
source  used  either  Pierce-Smith 
converters  (five  smelters)  or  Hoboken 
converters  (one  smelter). 

In  the  intervening  years,  Kennecott 
shutdown  its  existing  smelter  at 
Garfield,  Utah,  that  had  used  batch 
converters.  The  company  built  a  new 
smelter  at  the  same  location  that  uses  a 
flash  smelting  furnace  similar  to  that 
used  at  the  other  smelters,  and  a  new 
continuous  flash  converter.  The 
Kennecott  smelter  is  the  only  domestic 
smelter  that  does  not  use  batch 
converters,  either  Pierce-Smith  or 
Hoboken  designs,  to  produce  blister 
copper. 

rrom  the  perspective  of  raw  materials 
processed  and  final  product  shipped,  a 
smelter  using  batch-converting 
technology  and  a  smelter  using 
continuous  flash-converting  technology 
would  appear  to  be  similar,  both  process 
copper  sulfide  ore  concentrate  and 
produce  anode  copper  for  shipment  to 
a  electrolytic  refining  facility.  We  agree 
that,  in  general,  the  overall  function  of 
both  of  these  smelters  is  to  produce 
anode  copper  bom.  copper  ore 
concentrates.  However,  there  are 
significant  dissimilarities  between  how 
the  anode  copper  is  produced  at  the 
smelter  using  continuous  flash 
converters  compared  with  the  smelters 
using  batch  converters. 

The  use  of  a  continuous  flash 
converter  allows  blister  copper  to  be 
produced  in  a  continuous  process  at  the 


Kennecott  smelter  instead  of.a  batch 
process  as  is  requfred  at  the  other 
smelters.  At  the  Kennecott  smelter, 
molten  copper  matte  tapped  from  the 
continuous  flash  smelting  furnace  is 
first  granulated  by  quenching  with  • 
water  to  form  solid  granules  of  copper 
matte.  These  matte  granules  are  then 
ground  to  a  fine  textiue  and  fed  to  the 
continuous  flash  converter.  Slag  and 
blister  copper  produced  are  tapped  from 
ports  near  the  bottom  of  the  furnace. 
Molten  slag  is  transferred  from  the 
furnace  to  a  slag  hauler  for  subsequent 
disposal.  Molten  blister  copper  is 
transferred  in  heated  launders  dfrectly 
to  the  anode  furnace  for  further  refining 
into  anode  copper. 

Due  to  its  unique  design  and 
operation,  most  of  the  process  fugitive 
emission  sources  associated  with 
smelters  using  batch  converting  are 
eliminated  at  the  Kennecott  smelter. 
There  are  no  transfers  of  molten 
material  in  open  ladles  between  the 
smelting,  converting,  and  anode  refining 
departments  at  the  Kennecott  smelter.  In 
addition,  there  are  no  fugitive  emissions 
associated  with  the  repeated  rolling-out 
of  converters  for  charging,  skimming, 
and  pouring.  Also,  only  one  continuous 
flash  converter  is  needed  at  the 
Keimecott  smelter  compared  with  the 
need  for  three  or  more  batch  copper 
converters  at  the  other  smelters. 

Another  difference  between 
continuous  flash  converters  versus 
batch  converters  is  that  blister  copper 
produced  by  the  continuous  flash 
converter  at  the  Kennecott  smelter 
contains  higher  levels  of  residual  sulfur 
and  metal  HAP  impurities  than  levels 
seen  in  blister  copper  produced  by 
batch  converters.  As  a  result,  the  anode 
furnace  and  casting  departments  at  the 
Ketmecott  smelter  use  emission  controls 
for  sulfur  dioxide  and  metal  HAP 
emissions  that  are  not  needed  at 
smelters  using  batch  converters. 

These  differences  aside,  we  have 
reconsidered  whether  the  source 
category  definition  included  in  the 
April  1998  proposal  should  be 
broadened  to  include  smelters  using 
continuous  flash-converting  technology 
like  the  Kennecott  smelter.  We  have 
concluded  that  the  definition  should  be 
broadened  and  made  consistent  with 
that  used  to  define  primary  copper 
smelters  pursuant  to  both  the  primary 
copper  smelter  NSPS  and  Inorganic 
Arsenic  NESHAP.  We  are  changing  the 
definition  of  primary  copper  smelters  to 
mean  "any  installation  or  any 
intermediate  process  engaged  in  the 
production  of  copper  from  copper 
sulfide  ore  concentrates  through  the  use 
of  pyrometalliugical  techniques." 
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Relative  to  the  inclusion  of  the 
Kennecott  smelter  in  the  MACT  floor 
determination,  we  disagree  with  the 
commenters  that  primary  copper 
smelters  using  continuous  flash 
converting  should  be  grouped  with 
primary  copper  smelters  using  batch 
converting  for  the  existing  source  MACT 
floor  determination.  Section  112  of  the 
CAA  provides  the  Administrator  the 
discretion  to  divide  categories  of 
sources  into  subcategories  where 
appropriate.  In  establishing  such 
subcategories  for  other  source  categories 
in  the  NESHAP  program,  we  have 
considered  factors  such  as  differences  in 
process  operations  (including 
differences  between  batch  and 
continuous  operation),  emission 
characteristics,  control  device 
applicabihty,  and  opportunities  for 
pollution  prevention. 

We  believe  that  the  design  and 
operating  differences  between  these  two 
classes  of  copper  converters  make  these 
sources  so  dissimilar  with  respect  to 
HAP  emission  sources,  level  of  HAP 
emissions,  and  the  subsequent  control 
measures  required  to  control  HAP 
emissions  from  these  sources  as  to 
warrant  the  creation  of  two  separate 
subcategories  of  primary  copper 
smelters:  primary  copper  smelters  using 
batch  converters,  and  primary  copper 
smelters  using  continuous  flash 
converters.  Thus,  we  conclude  that 
consideration  of  the  Kennecott  smelter 
in  the  MACT  floor  determinations  for 
existing  sources  within  the  subcategory 
of  primary  copper  smelters  using  batch 
converters  is  inappropriate  since  it  is 
not  among  the  pool  of  sources  that 
comprises  the  subcategory. 

Regarding  the  comment  on  new 
source  MACT,  we  believe  that  there  is 
merit  to  the  commenter's  position  that 
for  the  purpose  of  selecting  new  source 
MACT  for  copper  converter  operations, 
the  best  controlled  similar  source  uses 
flash  converting.  This  is  especially  true 
considering  our  decision  to  change  the 
source  category  definition  to  include  all 
smelters  engaged  in  the  production  of 
copper  from  copper  sulfide  ore 
concentrates  regardless  of  the 
pyrometallurgical  (smelting)  techniques 
used.  The  practical  effect  of  a  decision 
to  base  new  source  MACT  on  flash 
converting  would  be  a  ban  on  the 
construction  of  a  new  converter 
department  employing  batch  converters, 
which  would  lead  tathe  virtual 
elimination  of  process  fugitive 
emissions  discharged  from  new  copper 
converter  departments.  This  would  be 
best  accomplished  through  a  work 
practice  standard  that  would  expressly 
prohibit  the  construction  of  a  new 
copper  converter  department  employing 


batch  copper  converters.  Consequently, 
we  have  selected  as  the  final  standard 
a  work  practice  standard  that  prohibits 
altogether  the  operation  of  batch  copper 
converters  at  new  copper  converter 
departments.  We  believe  that  the  impact 
of  this  decision  on  the  industry  is  none, 
given  both  the  availability  of  newer  and 
cleaner  converting  technologies,  and  the 
rigor  of  the  new  source  review 
permitting  process  to  which  a  new 
soiutie  would  be  subject. 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866,  and  is  therefore  not  subject  to 
OMB  review. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requfres  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 


Under  Section  6  of  Executive  Order 
13132,  the  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  the  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  No  State  or  local 
governments  own  or  operate  primary 
copper  smelters.  Thus,  the  requirements 
of  section  6  of  the  Executive  Order  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  control 
technology  performance  and  not  on 
health  or  safety  risks. 

D.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
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Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substtotial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Under  section  5(b)  of  Executive  Order 
13175.  the  EPA  may  not  issue  a 
regidation  that  has  tribal  implications, 
that  imposes  substantial  direct 
compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  tribal  governments,  or . 
the  EPA  consults  with  tribal  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  Under  section  5(c) 
of  Executive  Order  13175,  the  EPA  may 
not  issue  a  regulation  that  has  tribal 
implications  and  that  preempts  tribal 
law,  unless  the  Agency  consults  with 
tribal  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  final  rule  does  not  significantly 
or  imiquely  affect  the  communities  of 
Indian  tribal  governments.  No  tribal 
governments  own  or  operate  primary 
copper  smelters.  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply  to  this  action. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  the  EPA  to 
identify  and  consider  a  reasonable 
munber  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 


inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
biudensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that.altemative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  In 
addition,  the  EPA  has  determined  that 
this  final  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  final  rule  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  is  a  business  having  less  than  1,000 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

Based  on  the  Small  Business 
Administration's  NAICS-based  size 
definitions  and  reported  employment 
data  for  the  affected  companies,  the 
Agency  identified  no  small  businesses 
in  the  Primary  Copper  Smelting  and 
Refining  industry  (NAICS  code  331411). 
After  considering  the  economic  impacts 
of  today's  final  rule  on  small  entities,  it 
has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  All  smelters  potentially  subject 
to  the  rule  are  owned  by  international 
corporations  and  employ  more  than 
1,000  employees.  This  rule  will  not 
impose  any  requirements  on  small 
entities.  No  small  businesses,  small 
government  jurisdictions,  nor  small 
organizations  own  or  operate  primary 
copper  smelters  potentially  subject  to 
the  rule. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  are  being 
submitted  for  approval  to  0MB  under 
the  reqiiirements  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
An  information  collection  request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1850.03),  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  Office  of 
Environmental  Information,  Collection 
Strategies  Division,  U.S.  Environmental 
Protection  Agency  (2137),  1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20460,  or  by  calling 
(202) 260-2740. 

The  information  collection 
reqiiirements  in  the  final  rule  include 
mandatory  notifications,  records,  and 
reports  required  by  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A). 
These  information  requirements  are 
needed  to  confirm  the  compliance  status 
of  major  sources,  to  identify  any 
nonmajor  sources  not  subject  to  the 
standard  and  any  new  or  reconstructed 
sources  subject  to  the  standards  to 
confirm  that  emission  control  devices 
are  being  properly  operated  and 
maintained  and  to  ensiu«  that  the 
standards  are  being  achieved.  Based  on 
the  recorded  and  reported  information, 
the  EPA  can  decide  which  facilities, 
records,  or  processes  should  be 
inspected.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  under  CAA  section  114  (42 
U.S.C.  7414).  All  information  submitted 
to  EPA  for  which  a  clciim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  EPA  policies 
in  40  CFR  part  2,  subpart  B. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
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of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  this  rule 
and  assuming  that  all  six  smelters  with 
batch  converters  are  operating  and 
subject  to  the  nde)  is  estimated  to  total 
20,500  labor  hoius  per  year  at  a  total 
annual  cost  of  $923,800.  This  estimate 
includes  initial  notifications, 
preparation  of  a  SSMP,  preparation  of  a 
fugitive  dust  control  plan,  annual 
performance  testing,  semiannual 
compliance  reports,  and  recordkeeping. 
Total  capital  costs  associated  with  the 
monitoring  equipment  over  the  3-year 
period  of  the  ICR  is  estimated  at 
$276,000.  The  total  annualized  cost  of 
the  monitoring  equipment  is  estimated 
at  $98,000.  This  estimate  includes  the 
capital,  operating,  and  maintenance 
costs  associated  with  the  installation 
and  operation  of  the  monitoring 
equipment. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
number  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  No.  104- 
113;  15  U.S.C.  272  note)  directs  the  EPA 
to  use  volimtary  consensus  standards  in 
their  regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediues,  or 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus  bodies. 
The  NTTAA  directs  the  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  agency  does  not  use  available 


and  applicable  voluntary  consensus 
standards. 

This  rulemaking  involves  technical 
standards.  The  Agency  conducted  a 
search  to  identify  potentially  applicable 
volimtary  consensus  standards. 
However,  we  identified  no  such 
standards,  and  none  were  brought  to  our 
attention  in  comments.  Therefore,  we 
have  decided  to  use  EPA  Reference 
Methods  1,  2,  3,  4,  5,  5B,  and  29  of  40 
CFR  part  60,  appendix  A. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution  or  Use 

This  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  15,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  6»-[AMENDED] 

1.  The  authority  citation  for  pari  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401 ,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  QQQ  to  read  as  follows: 


Subpart  QQQ— National  Emiaalon 
Standards  for  Hazardous  Air  Pollutants 
for  Primary  Coppar  Smelting 

Sec. 

What  This  Subpart  Covers 

63.1440  What  is  the  purpose  of  this 
subpart? 

63.1441  Am  I  subject  to  this  subpart? 

63 . 1 442  What  parts  of  my  plant  does  this 
subpart  cover? 

63.1443  When  do  I  have  to  comply  with 
this  subpart? 

Emission  LimitationB  and  Work  Practice 
Standards 

63.1444  What  emissions  limitations  and 
work  practice  standards  must  I  meet  for 
my  copper  concentrate  dryers,  smelting 
furnaces,  slag  cleaning  vessels,  and 
copper  converter  departments? 

63.1445  What  work  practice  standards  must 
1  meet  for  my  fugitive  dust  sources? 

63.1446  What  alternative  emission 
hmitation  may  I  meet  for  my  combined 
gas  streams? 

Operation  and  Maintenance  Requirements 

63.1447  What  are  my  operation  and 
maintenance  requirements? 

General  Compliance  Requirements 

63.1448  What  are  my  general  requirements 
for  complying  with  this  subpart? 

Initial  Compliance  Requirements 

63.1449  By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

63.1450  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission 
limitations? 

63.1451  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations,  work  practice  standards,  and 
operation  and  maintenance  requirements 
that  apply  to  me? 

Continuous  Compliance  Requirements 

63.1452  What  are  my  monitoring 
requirements? 

63.1453  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations,  work  practice  standards,  and 
operations  and  maintenance 

■    requirements  that  apply  to  me? 

Notifications,  Reports  and  Records 

63.1454  What  notifications  must  I  submit 
and  when? 

63.1455  What  reports  must  I  submit  and 
when? 

63.1456  What  records  must  I  keep  and  how 
long  must  I  keep  my  records? 

Other  Requirements  and  Information 

63.1457  What  part  of  the  General  Provisions 
apply  to  me? 

63.1458  Who  implements  and  enforces  this 
subpart? 

63.1459  What  definitions  apply  to  this 
subpart? 

Table  1  to  Subpart  QQQ  of  Part  63— 

Applicability  of  General  Provisions  to 
Subpart  QQQ. 
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Figure  1  to  Subpart  QQQ  of  Part  63— Data 
Summary  Sheet  for  Determination  of 
Average  Opacity. 

SubfMTt  QQO— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Primary  Copper  Smelting 

What  This  Subpart  Covers 

§63.1440    Whatisthepurpoaeofthis 
sut)pai1? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  primary 
copper  smelters.  This  subpart  also 
establishes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
all  applicable  emission  limitations, 
work  practice  standards,  and  operation 
and  maintenance  requirements  in  this 
subpart. 

§63.1441    Amlsubiecttottiissubpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  primary  copper 
smelter  that  is  (or  is  part  of)  a  major 
source  of  hazardous  air  pollutant  (HAP) 
emissions  on  the  first  compliance  date 
that  applies  to  you,  and  your  primary 
copper  smelter  uses  batch  copper 
converters  as  defined  in  §  63.1459.  Your 
primary  copper  smelter  is  a  major 
source  of  HAP  if  it  emits  or  has  the 
potential  to  emit  any  single  HAP  at  the 
rate  of  10  tons  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  25  tons 
or  more  per  year. 

§63.1442    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new 
and  existing  affected  soiuce  at  your 
primary  copper  smelter.  The  affected 
sources  are  each  copper  concentrate 
dryer,  each  smelting  furnace,  each  slag 
cleaning  vessel,  eadi  copper  converter 
department,  and  the  entire  group  of 
fugitive  emission  sources,  as  defined  in 
§63.1459. 

(b)  An  aHected  source  at  your  primary 
copper  smelter  is  existing  if  you 
commenced  construction  or 
reconstruction  of  the  affected  source 
before  April  20, 1998. 

(c)  An  affected  source  at  yoiu  primary 
copper  smelter  is  new  if  you 
commenced  construction  or 
reconstruction  of  the  affected  source  on 
or  after  April  20, 1998.  An  affected 
soiuce  is  reconstructed  if  it  meets  the 
definition  of  "reconstruction"  in  §63.2. 

§63.1443    Whsn  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  an  existing  affected 
source,  you  must  comply  with  each 
emission  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  in  this 


subpart  that  applies  to  you  no  later  than 
June  13,  2005. 

(b)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  on  or 
before  June  12,  2002,  you  must  comply 
with  each  emission  limitation,  work 
practice  standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  by  Jime  12, 
2002. 

(c)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  after  June 
12,  2002,  you  must  comply  with  each 
emission  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  upon  initial 
startup. 

(d)  If  your  primary  copper  smelter  is 
an  area  soiuce  that  becomes  a  major 
source  of  HAP,  the  compliance  dates 
listed  in  paragraphs  (d)(1)  and  (2)  of  this 
section  apply  to  you. 

(1)  Any  portion  of  the  existing 
primary  copper  smelter  that  is  a  new 
affected  source  or  a  new  reconstructed 
source  must  be  in  compliance  with  this 
subpart  upon  startup. 

(2)  All  other  parts  of  the  primary 
copper  smelter  must  be  in  compUance 
with  this  subpart  no  later  than  3  years 
after  it  becomes  a  major  source. 

(e)  You  must  meet  the  notification 
and  schediUe  requirements  in  §  63.1454. 
Several  of  these  notifications  must  be 
submitted  befofe  the  compliance  date 
for  your  affected  source. 

Emission  Limitations  and  Work 
Practice  Standards 

§63.1444    What  emissions  limitations  and 
wortc  practice  standards  must  I  meet  for  my 
copper  concentrate  dryers,  smelting 
furnaces,  slag  cleaning  vessels,  and  copper 
converter  departments? 

(a)  Copper  concentrate  dryers.  For 
each  copper  concentrate  dryer,  you 
must  comply  with  the  emission 
limitation  in  paragraph  (a)(1)  or  (2)  of 
this  section  that  appUes  to  you. 

(1)  For  each  existing  copper 
concentrate  dryer,  you  must  not  cause  to 
be  discharged  to  the  atmosphere  from 
the  dryer  vent  any  gases  that  contain 
total  particulate  matter  in  excess  of  50 
milligrams  per  dry  standard  cubic  meter 
(mg/dscm)  as  measured  using  the  test 
methods  specified  in  §63. 1450(a). 

(2)  For  each  new  copper  concentrate 
dryer,  you  must  not  cause  to  be 
discharged  to  the  atmosphere  from  the 
dryer  vent  any  gases  that  contain  total 
particulate  matter  in  excess  of  23  mg/ 
dscm  as  measured  using  the  test 
methods  specified  in  §  63.1450(a). 

(b)  Smelting  furnaces.  For  each 
smelting  furnace,  you  must  comply  with 
the  emission  limitations  and  work 


practice  standards  in  paragraphs  (b)(1) 
and  (2)  of  this  section. 

(1)  For  each  smelting  furnace,  you 
must  not  cause  to  be  discharged  to  the 
atmosphere  any  process  off-gas  that 
contains  nonsulfuric  acid  particulate 
matter  in  excess  of  6.2  mg/dscm  as 
measured  using  the  test  methods 
specified  in  §63. 1450(b).  Process  off-gas 
from  a  smelting  furnace  is  generated 
when  copper  ore  concentrates  and 
fluxes  are  being  smelted  to  form  molten 
copper  matte  and  slag  layers. 

(2)  For  each  smelting  furnace,  you 
must  control  the  process  fugitive 
emissions  released  when  tapping  copper 
matte  or  slag  from  the  smelting  furnace 
according  to  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section. 

(i)  At  all  times  when  copper  matte  or 
slag  is  tapped  from  the  smelting  furnace, 
you  must  operate  a  capture  system  that 
collects  the  gases  and  fiunes  released 
from  the  tapping  port  in  use.  The  design 
and  placement  of  this  captiue  system 
must  be  such  that  the  tapping  port 
opening,  laimder,  and  receiving  vessel 
(e.g.,  ladle,  slag  pot)  are  positioned 
within  the  corifines  or  influence  of  the 
captiue  system's  ventilation  draft  diuing 
those  times  when  the  copper  matte  or 
slag  is  flowing  frtim  the  tapping  port 
opening. 

(ii)  You  must  not  cause  to  be 
discharged  to  the  atmosphere  from  the 
capture  system  used  to  comply  with 
paragraph  (b)(2)(i)  of  this  section  any 
gases  that  contain  total  particulate 
matter  in  excess  of  23  mg/dscm  as 
measured  using  the  test  methods 
specified  in  §63. 1450(a). 

(c)  Slag  cleaning  vessels.  For  each  slag 
cleaning  vessel,  you  must  comply  with 
the  emission  limitations  and  work 
practice  standards  in  paragraphs  (c)(1) 
through  (3)  of  this  section  that  apply  to 
you. 

(1)  For  each  slag  cleaning  vessel, 
except  as  provided  for  in  paragraph 
(c)(2)  of  this  section,  you  must  not  cause 
to  be  discharged  to  the  atmosphere  any 
process  off-gas  that  contains  nonsulfuric 
acid  particulate  matter  in  excess  of  6.2 
mg/dscm  as  measured  using  the  test 
methods  specified  in  §  63.1450(b). 

(2)  As  an  alternative  to  complying 
with  the  emission  limit  for  nonsulfuric 
acid  particulate  matter  in  paragraph 
(c)(1)  of  this  section,  for  each  existing 
slag  cleaning  vessel  you  may  choose  to 
comply  with  the  emission  limit  for  total 
particulate  matter  specified  in  this 
paragraph  (c)(2).  You  must  not  cause  to 
be  discharged  to  the  atmosphere  any 
process  off-gas  that  contains  total 
particidate  matter  in  excess  of  46  mg/ 
dscm  as  measured  using  the  test 
methods  specified  in  §  63.1450(a). 
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(3)  For  each  slag  cleaning  vessel,  you 

ust  control  process  fugitive  emissions 
released  when  tapping  copper  matte  or 
slag  from  the  slag  cleaning  vessel 
according  to  paragraphs  (c)(3)(i)  and  (ii) 
of  this  section. 

(i)  At  all  times  when  copper  matte  or 
slag  is  tapped  from  the  slag  cleaning 
vessel,  you  must  operate  a  capture 
system  that  collects  the  gases  and  fumes 
released  from  the  tapping  port  in  use. 
The  design  and  placement  of  this 
capture  system  must  be  such  that  the 
tapping  port  opening,  laimder,  and 
receiving  vessel  (e.g.,  ladle,  slag  pot)  are 
positioned  within  the  confines  or 
influence  of  the  captiue  system's 
ventilation  draft  during  those  times 
when  the  copper  matte  or  slag  is  flowing 
from  the  tapping  port  opening. 

(ii)  You  must  not  cause  to  be 
discharged  to  the  atmosphere  from  the 
captiue  system  used  to  comply  with 
paragraph  (c)(3)(i)  of  this  section  any 
gases  that  contain  total  particulate 
matter  in  excess  of  23  mg/dscm  as 
measured  using  the  test  methods 
specified  in  §  63.1450(a). 

(d)  Existing  copper  converter 
departments.  For  each  existing  copper 
converter  department,  you  must  comply 
with  the  emission  limitations  and  work 
practice  standards  in  paragraphs  (d)(1) 
through  (6)  of  this  section  that  apply  to 
you. 

(1)  You  must  operate  a  capture  system 
that  collects  the  process  off  gas  vented 
from  each  batch  copper  converter.  At  all 
times  when  one  or  more  batch  copper 
converters  are  blowing,  you  must 
operate  the  capture  system  according  to 
the  written  operation  and  maintenance 
plan  that  has  been  prepared  according 
to  the  requirements  in  §  63.1447(b). 

(2)  If  your  copper  converter 
department  uses  Pierce-Smith 
converters,  the  capture  system  design 
must  include  use  of  a  primary  hood  that 
covers  the  entire  mouth  of  the  converter 
vessel  when  the  copper  converter  is 
positioned  for  blowing.  Additional 
hoods  (e.g.,  secondary  hoods)  or  other 
capture  devices  must  be  included  in  the 
capture  system  design  as  needed  to 
achieve  the  opacity  limit  in  paragraph 
(d)(4)  of  this  section.  The  capture 
system  design  may  use  multiple  intake 
and  duct  segments  through  which  the 
ventilation  rates  are  controlled 
independently  of  each  other,  and 
individual  duct  segments  may  be 
connected  to  separate  control  devices. 

(3)  If  your  copper  converter 
department  uses  Hoboken  converters, 
the  capture  system  must  collect  all 
process  off-gas  vented  during  blowing 
through  the  side-flue  intake  on  each 
converter  vessel. 


(4)  You  must  operate  the  capture 
system  such  that  any  visible  emissions 
exiting  the  roof  monitors  or  roof  exhaust 
fans  on  the  building  housing  the  copper 
converter  department  meet  the  opacity 
limit  as  specified  in  paragraphs  (d)(4)(i) 
and  (ii)  of  this  section. 

(i)  The  opacity  of  any  visible 
emissions  exiting  the  roof  monitors  or 
roof  exhaust  fans  on  the  building 
housing  the  copper  converter 
department  must  not  exceed  4  percent 
as  determined  by  a  performance  test 
conducted  according  to  §  63.1450(c). 

(ii)  The  opacity  limit  in  paragraph 
(d)(4)(i)  of  this  section  applies  only  at 
those  times  when  a  performance  test  is 
conducted  according  to  §  63.1450(c). 
The  requirements  for  compliance  with 
opacity  and  visible  emission  standards 
specified  in  §  63.6(h)  do  not  apply  to 
this  opacity  limit. 

(5)  You  must  not  cause  to  be 
discharged  to  the  atmosphere  from  any 
Pierce-Smith  converter  primary  hood 
capture  system  or  Hoboken  converter 
side-flue  intake  capture  system  any 
process  off-gas  that  contains  nonsulfuric 
acid  particulate  matter  in  excess  of  6.2 
mg/dscm  as  measured  using  the  test 
methods  specified  in  §  63.1450(b). 

(6)  You  must  not  cause  to  be 
discharged  to  the  atmosphere  from  any 
secondary  capture  system  any  gases  that 
contain  total  particulate  matter  in  excess 
of  23  mg/dscm  as  measured  using  the 
test  methods  specified  in  §  63.1450(a). 

(e)  New  copper  converter 
departments.  For  each  new  copper 
converter  department  for  which 
construction  commenced  on  or  after 
April  20, 1998,  the  use  of  batch  copper 
converters  is  prohibited. 

(f)  Baghouses.  For  each  baghouse 
applied  to  meet  any  total  particulate 
matter  emission  limit  in  paragraphs  (a) 
through  (d)  of  this  section,  you  must 
operate  the  baghouse  such  that  the  bag 
leak  detection  system  does  not  alarm  for 
more  than  5  percent  of  the  total 
operating  time  in  any  semiannual 
reporting  period. 

(g)  Venturi  wet  scrubbers.  For  each 
venturi  wet  scrubber  applied  to  meet 
any  total  particulate  matter  emission 
limit  in  paragraphs  (a)  through  (d)  of 
this  section,  you  must  maintain  the 
hourly  average  pressure  drop  and 
scrubber  water  flow  rate  at  or  above  the 
minimum  levels  established  during  the 
initial  or  subsequent  performance  test. 

(h)  Other  control  devices.  For  each 
control  device  other  than  a  baghouse  or 
venturi  wet  scrubber  applied  to  meet 
any  total  particulate  matter  emission 
limit  in  paragraphs  (a)  through  (d)  of 
this  section,  you  must  operate  the 
control  device  as  specified  in 
paragraphs  (h)(1)  and  (2)  of  this  section. 


(1)  You  must  select  one  or  more 
operating  parameters,  as  appropriate  for 
the  control  device  design,  that  can  be 
used  as  representative  and  reliable 
indicators  of  the  control  device 
operation. 

(2)  You  must  maintain  the  hourly 
average  value  for  each  of  the  selected 
parameters  at  or  above  the  minimum 
level  or  at  or  below  the  maximum  level, 
as  appropriate  for  the  selected 
parameter,  established  during  the  initial 
or  subsequent  performance  test. 

§  63.1 445    What  work  practice  standards 
must  I  meet  for  my  fugitive  dust  sources? 

(a)  You  must  control  particulate 
matter  emissions  from  higitive  dust 
sources  at  your  primary  copper  smelter 
by  operating  according  to  a  written 
fugitive  dust  control  plan  that  has  been 
approved  by  the  designated  authority. 
For, the  purpose  of  complying  with  this 
paragraph  (a)  you  may  use  an  existing 
fugitive  dust  control  plan  provided  that 
the  plan  complies  with  the  requirements 
of  this  section.  A  fugitive  dust  confrol 
plan  is  considered  to  be  approved  if  the 
plan  has  been  incorporated  in  your 
applicable  State  implementation  plan, 
and  the  document  addresses  the  fugitive 
dust  sources  specified  in  paragraph  (b) 
of  this  section,  and  includes  the 
information  specified  in  paragraph  (c)  of 
this  section. 

(b)  Your  fugitive  dust  control  plan 
must  address  each  of  the  fugitive  dust 
emission  sources  listed  in  paragraphs 
(b)(1)  through  (6)  of  this  section  that  are 
located  at  your  primary  copper  smelter. 

(1)  On-site  roadways  used  by  trucks  .or 
other  motor  vehicles  (e.g.,  frt)nt-end 
loaders)  when  transporting  bulk 
quantities  of  fugitive  dust  materials. 
Paved  roads  and  parking  areas  that  are 
not  used  by  these  vehicles  do  not  need 
to  be  included  in  the  plan  (e.g., 
employee  and  visitor  parkins  lots). 

(2)  Unloading  of  fugitive  oust 
materials  from  trucks  or  railcars. 

(3)  Outdoor  piles  used  for  storage  of 
fugitive  dust  materials. 

(4)  Bedding  areas  used  for  blending 
copper  concentrate  and  other  feed 
constituents. 

(5)  Each  transfer  point  in  conveying 
systems  used  to  transport  fugitive  dust 
materials.  These  points  include,  but  are 
not  limited  to,  transfer  of  material  from 
one  conveyor  belt  to  another  and 
transfer  of  material  to  a  hopper  or  bin. 

(6)  Other  site-specific  sources  of 
fugitive  dust  emissions  that  the 
Administrator  or  delegated  permitting 
authority  designate  to  be  included  in 
your  fugitive  dust  control  plan. 

(c)  Your  fugitive  dust  control  plan 
must  describe  the  control  measures  you 
use  to  control  fugitive  dust  emissions 
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from  each  source  addressed  in  the  plan, 
as  applicable  and  appropriate  for  your 
site  conditions.  Examples  of  control 
measures  include,  but  are  not  limited  to. 
locating  the  source  inside  a  building  or 
other  enclosure,  installing  and  operating 
a  local  hood  capture  system  over  the 
source  and  venting  the  captured  gas 
stream  to  a  control  device,  placing 
material  stockpiles  below  grade, 
installing  wind  screens  or  wind  fences 
around  the  source,  spraying  water  on 
the  source  as  weather  conditions 
require,  applying  appropriate  dust 
suppression  agents  on  the  soiuce,  or 
combinations  of  these  control  measures. 

(d)  The  requirement  for  you  to  operate 
according  to  a  written  fugitive  dust 
control  plan  must  be  incorporated  in 
your  operating  permit  that  is  issued  by 
the  designated  permitting  authority 
under  part  70  of  this  chapter.  A  copy  of 
your  fugitive  dust  control  plan  must  be 
sent  to  the  designated  permitting 
authority  on  or  before  the  compliance 
date  for  your  primary  copper  smelter,  as 
specified  in  §  63.1443. 


§  63.1 446    What  altemative  emission 
limitation  may  I  meet  for  my  combined  gas 
streants? 

(a)  For  situations  where  you  combine 
gas  streams  from  two  or  more  affected 
sources  for  discharge  to  the  atmosphere 
through  a  single  vent,  you  may  choose 
to  meet  the  requirements  in  paragraph 
(b)  of  this  section  as  an  altemative  to 
complying  with  the  individual  total 
particulate  matter  emission  limits 
specified  in  §  63.1444  that  apply  to  you. 
This  altemative  emission  limit  for  a 
combined  gas  stream  may  be  used  for 
any  combination  of  the  affected  source 
gas  steams  specified  in  paragraphs  (a)(1) 
through  (5)  of  this  section. 

(1)  Gas  stream  discharged  from  a 
copper  concentrate  dryer  vent  that 
would  otherwise  be  subject  to 

§  63.1444(a)(1)  or  (2); 

(2)  Gas  stream  discharged  from  a 
smelting  furnace  captiue  system  that 
would  otherwise  be  subject  to 
§63.1444(b)(2)(ii): 

(3)  Process  off-gas  stream  discharged 
from  a  slag  cleaning  vessel  that  would 
otherwise  be  subject  to  §  63.1444(c)(2); 

(4)  Gas  stream  discharged  from  a  slag 
cleaning  vessel  capture  system  that 
would  otherwise  be  subject  to 
§63.1444(c)(3)(ii);and 


(5)  Gas  stream  discharged  from  a 
batch  copper  converter  secondary 
capture  system  that  would  otherwise  be 
subject  to  §63. 1444(d)(5). 

(b)  You  must  meet  the  requirements 
specified  in  paragraphs  (b)(1)  and  (2)  of 
this  section  for  the  combined  gas  stream 
discharged  through  a  single  vent. 

(1)  For  each  combined  gas  stream 
discharged  through  a  single  vent,  you 
jnust  not  cause  to  be  discharged  to  the 
atmosphere  any  gases  that  contain  total 
particulate  matter  in  excess  of  the 
emission  limit  calculated  using  the 
procedure  in  paragraph  (b)(2)  of  this 
section  and  measured  using  the  test 
methods  specified  in  §  63.1450(a). 

(2)  You  must  calculate  the  altemative 
total  particulate  matter  emission  limit 
for  your  combined  gas  stream  using 
Equation  1  of  this  section.  The 
voliunetric  flow  rate  value  for  each  of 
the  individual  affected  source  gas 
streams  that  you  use  for  Equation  1  (i.e., 
the  flow  rate  of  the  gas  stream 
discharged  from  the  affected  source  but 
before  this  gas  stream  is  combined  with 
the  other  gas  streams)  is  to  be  the 
average  of  the  volumetric  flow  rates 
measiued  using  the  test  method 
specified  in  §63.1450(a)(l)(ii): 
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Where 

Eau  =  Altemative  total  particulate 
matter  emission  limit  for  the 
combined  gas  stream  discharged  to 
atmosphere  through  a  single  vent 
(mg/dscm); 

Ed  =  Total  particulate  matter  emission 
limit  applicable  to  copper 
concentrate  dryer  as  specified  in 
§  63.1444(a)(1)  or  (2)  (mg/dscm); 

Qd  =  Copper  concentrate  dryer  exhaust 
gas  stream  volumetric  flow  rate 
before  being  combined  with  other 
gas  streams  (dscm); 

E,v  =  Total  particulate  matter  emission 
limit  for  smelting  furnace  capture 
system  as  specified  in 
§63.1444(b)(2)(ii)  (mg/dscm); 

Q^v  =  Smelting  furnace  capture  system 
exhaust  gas  stream  volimietric  flow 
rate  before  being  combined  with 
other  gas  streams  (dscm); 

E«:vp  =  Total  particulate  matter  emission 
limit  for  slag  cleaning  vessel 
process  off-gas  as  specified  in 
§  63.1444(c)(2)  (mg/dscm); 

Qjcvp  =  Slag  cleaning  vessel  process  off- 
gas  volumetric  flow  rate  before 
being  combined  with  other  gas 
streams  (dscm); 


Exvt  =  Total  particulate  matter  emission 
limit  for  slag  cleaning  vessel 
capture  system  as  specified  in 
§63.1444(c)(3)(ii)  (mg/dscm); 

Qxvf  =  Slag  cleaning  vessel  capture 
system  exhaust  gas  stream 
volumetric  flow  rate  before  being 
combined  with  other  gas  streams 
(dscm); 

Ecc  =  Total  particulate  emission  limit  for 
the  batch  copper  converter 
secondary  capture  system  as 
specified  in  §  63.1544(d)(5)  (mg/ 
dscm);  and 

Qcc  =  Batch  copper  converter  captiue 
system  exhaust  gas  stream 
volumetric  flow  rate  before  being 
combined  with  other  gas  streams 
(dscm). 

(c)  For  each  baghouse  applied  to  meet 
any  total  particulate  matter  emission 
limit  in  paragraph  (b)  of  this  section, 
you  must  operate  the  baghouse  such 
that  the  bag  leak  detection  system  does 
not  alarm  for  more  than  5  percent  of  the 
total  operating  time  in  any  semiaimual 
reporting  period. 

(d)  For  each  venturi  wet  scrubber 
applied  to  meet  any  total  particulate 
matter  emission  limit  in  paragraph  (b)  of 


this  section,  you  must  maintain  the 
hourly  average  pressiue  drop  and 
scrubber  water  flow  rate  at  or  above  the 
minimum  levels  established  during  the 
initial  or  subsequent  performance  test. 

(e)  For  each  control  device  other  than 
a  baghouse  or  venturi  wet  scrubber 
applied  to  meet  any  total  particulate 
matter  emission  limit  in  paragraph  (b)  of 
this  section,  you  must  operate  the 
control  device  as  specified  in 
paragraphs  (e)(1)  and  (2)  of  this  section. 

(1)  You  must  select  one  or  more 
operating  parameters,  as  appropriate  for 
the  control  device  design,  that  can  be 
used  as  representative  and  reliable 
indicators  of  the  control  device 
operation. 

(2)  You  must  maintain  the  hourly 
average  value  for  each  of  the  selected 
parameters  at  or  above  the  minimum 
level  or  at  or  below  the  maximum  level, 
as  appropriate  for  the  selected 
parameter,  established  diuing  the  initial 
or  subsequent  performance  test. 
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Operation  and  Maintenance 
Requirements 

1 63. 1 447    What  are  my  operation  and 
maintenance  requirentents? 

j  (a)  As  required  by  §  63.6(e)(l)(i),  you 
ust  always  operate  and  maintain  your 
affected  source,  including  air  pollution 
control  and  monitoring  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  this  subpart. 

(b)  You  must  prepare  and  operate  at 
all  times  according  to  a  written 
operation  and  maintenance  plan  for 
each  capture  system  and  control  device 
subject  to  standards  in  §63.1444  or 
§  63.1446.  The  plan  must  address  the 
requirements  in  paragraphs  (b)(1) 
through  (3)  of  this  section  as  applicable 
to  the  capture  system  or  control  device. 

(1)  Preventative  maintenance.  You 
must  perform  preventative  maintenance 
for  each  captiu'e  system  and  control 
device  according  to  written  procedures 
specified  in  your  operation  and 
maintenance  plan.  The  procedures  must 
include  a  preventative  maintenance 
schedule  that  is  consistent  with  the 
manufactiuer's  instructions  for  routine 
and  long-term  maintenance. 

(2)  Capture  system  inspections.  You 
ust  conduct  monthly  inspections  of 

the  equipment  components  of  the 
capture  system  that  can  affect  the 
performance  of  the  system  to  collect  the 
gases  and  fumes  emitted  from  the 
affected  source  (e.g.,  hoods,  exposed 
ductwork,  dampers,  fans)  according  to 
written  procediu^s  specified  in  your 
operation  and  maintenance  plan.  The 
inspection  procediu-e  must  include  the 
requirements  in  paragraphs  (b)(2)(i) 
through  (iii)  of  this  section  as  applicable 
to  the  capture  system  or  control  device. 

(i)  Observations  of  the  physical 
appearance  of  the  equipment  to  confirm 
the  physical  integrity  of  the  equipment 
(e.g.,  verify  by  visual  inspection  no 
holes  in  ductwork  or  hoods,  no  flow 
constrictions  caused  by  dents,  or 
accumulated  dust  in  ductwork). 

(ii)  Inspection,  and  if  necessary 
testing,  of  equipment  components  to 
confinn  that  the  component  is  operating 
as  intended  (e.g.,  verify  by  appropriate 
measures  that  flow  or  pressure  sensors, 
damper  plates,  automated  damper 
switches  and  motors  are  operating 
according  to  manufactiue  or  engineering 
design  specifications). 

(iii)  In  the  event  that  a  defective  or 
amaged  component  is  detected  during 
an  inspection,  you  must  initiate 
corrective  action  according  to  written 
procediues  specified  in  your  operation 
and  maintenance  plan  to  correct  the 
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defect  or  deficiency  as  soon  as 
practicable. 

(3)  Copper  converter  department 
capture  system  operating  limits.  You 
must  establish,  according  to  the 
requirements  in  paragraph  (b)(3)(i) 
through  (iii)  of  this  section,  operating 
limits  for  the  captiu^  system  that  are 
representative  and  reliable  indicators  of 
the  performance  of  capture  system  when 
it  is  used  to  collect  the  process  off-gas 
vented  from  batch  copper  converters 
during  blowing. 

(i)  Select  operating  limit  parameters 
appropriate  for  the  capture  system 
design  that  are  representative  and 
reliable  indicators  of  the  performance  of 
the  capture  system  when  it  is  used  to 
collect  the  process  off-gas  vented  from 
batch  copper  converters  diuing  blowing. 
At  a  minimum,  you  must  use 
appropriate  operating  limit  parameters 
that  indicate  die  level  of  the  ventilation 
draft  and  the  damper  position  settings 
for  the  captiue  system  when  operating 
to  collect  the  process  off-gas  from  the 
batch  copper  converters  diuing  blowing. 
Appropriate  operating  limit  parameters 
for  ventilation  draft  include,  but  are  not 
limited  to,  volumetric  flow  rate  through 
each  separately  ducted  hood,  total 
volumetric  flow  rate  at  the  inlet  to 
control  device  to  which  the  capture 
system  is  vented,  fan  motor  amperage, 
or  static  pressure.  Any  parameter  for 
damper  position  setting  may  be  used 
that  indicates  the  duct  damper  position 
relative  to  the  fully  open  setting. 

(ii)  For  each  operating  limit  parameter 
selected  in  paragraph  (b)(3)(i)  of  this 
section,  designate  the  value  or  setting 
for  the  parameter  at  which  the  capture 
system  operates  during  batch  copper 
converter  blowing.  If  your  blister  copper 
production  operations  allow  for  more 
than  one  batch  copper  converter  to  be 
operating  simultaneously  in  the  blowing 
mode,  designate  the  value  or  setting  for 
the  parameter  at  which  the  capture 
system  operates  during  each.possible 
batch  copper  converter  blowing 
configuration  that  you  may  operate  at 
your  smelter  (i.e.,  the  operating  limits 
with  one  converter  blowing,  with  two 
converters  blowing,  with  three 
converters  blowing,  as  applicable  to 
your  smelter). 

(iii)  Include  documentation  in  the 
plan  to  support  your  selection  of  the 
operating  limits  established  for  the 
capture  system.  This  documentation 
must  include  a  description  of  the 
capture  system  design,  a  description  of 
the  capture  system  operation  during 
blister  copper  production,  a  description 
of  each  selected  operating  limit 
parameter,  a  rationale  for  why  you 
chose  the  parameter,  a  description  of  the 
method  used  to  monitor  the  parameter 


according  to  the  requirements  in 

§  63.1452(a),  and  die  data  used  to  set  the 

value  or  setting  for  the  parameter  for 

each  of  your  batch  copper  converter 

configurations. 

(4)  Baghouse  leak  detection  corrective 
actions.  In  the  event  a  bag  leak  detection 
system  alarm  is  triggered,  you  must 
initiate  corrective  action  according  to 
written  procedures  specified  in  your 
operation  and  maintenance  plan  to 
determine  the  cause  of  the  alarm  within 
1  hour  of  the  alarm,  initiate  corrective 
action  to  correct  the  cause  of  the 
problem  within  24  hours  of  the  alarm, 
and  complete  the  corrective  action  as 
soon  as  practicable.  Corrective  actions 
may  include,  but  are  not  limited  to,  the 
activities  listed  in  paragraphs  (b)(3)(i) 
through  (vi)  of  this  section. 

(i)  Inspecting  the  baghouse  for  air 
leaks,  tom  or  broken  bags  or  filter 
media,  or  any  other  condition  that  may 
cause  an  increase  in  emissions, 

(ii)  Sealing  off  defective  bags  or  fiher 
media. 

(iii)  Replacing  defective  bags  or  filter 
media  or  otherwise  repairing  the  control 
device. 

(iv)  Sealing  off  a  defective  baghouse 
compartment. 

(v]  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repair  the 
bag  leak  detection  system. 

(vi)  Shutting  down  the  process 
producing  the  particulate  emissions. 

General  Compliance  Requirements 

63.1 448    What  are  my  general  requirements 
for  complying  with  this  subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations,  work  practice 
standards,  and  operation  and 
maintenance  requirements  in  this 
subpart  at  all  times,  except  during 
periods  of  startup,  shutdown,  and 
malfunction  as  defined  in  §63.2. 

(b)  During  the  period  between  the 
compliance  date  specified  for  your 
affected  source  in  §  63.1443,  and  the 
date  upon  which  continuous  monitoring 
systems  have  been  installed  and 
certified  and  any  applicable  operating 
limits  have  been  set,  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment. 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3). 

Initial  Compliance  Requirements 

§  63.1 449    By  what  dates  must  I  conduct 
performance  tests  or  other  Initial 
compliance  demonstrations? 

(a)  As  required  in  §  63.7(a)(2),  you 
must  conduct  a  performance  test  within 
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180  calendar  days  of  the  compliance 
date  that  is  specified  in  §  63.1443  for 
yoin  affected  source  to  demonstrate 
initial  compliance  with  each  emission 
and  opacity  limit  in  §  63.1443  and 
§  63.1446  that  applies  to  you. 

(b)  For  each  work  practice  standard 
and  operation  and  maintenance 
requirement  that  applies  to  you  where 
initial  compliance  is  not  demonstrated 
using  a  performance  test  or  opacity 
observation,  you  must  demonstrate 
initial  compliance  within  30  calendar 
days  after  the  compliance  date  that  is 
specified  for  your  affected  soiuce  in 
§63.1443. 

§63.1450    What  t»*t  m«tt)o<to  and  other 
proceduras  must  I  use  to  demonstrate 
initial  compliance  wrlth  the  emission 
limitations? 

(a)  Total  particulate  matter  emission 
limits.  You  must  conduct  each 
performance  test  to  determine 
compliance  with  the  total  particulate 
matter  emission  limits  in  §  63.1444  or 
§  63.1446  that  apply  to  you  according  to 
the  requirements  for  representative  test 
conditions  specified  in  §  63.7(e)(1)  and 
using  the  test  methods  and  procediues 
in  paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  Determine  the  concentration  of 
total  particulate  matter  accotding  to  the 
test  methods  in  appendix  A  to  part  60 
of  this  chapter  as  specified  in 
paragraphs  (a)(l)(i)  through  (iii)  of  this 
section. 

(i)  Method  1  to  select  sampling  port 
locations  and  the  number  of  traverse 
points.  Sampling  ports  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere. 

(ii)  Method  2,  2F.  or  2G  to  determine 
the  volumetric  flow  rate  of  the  stack  gas. 

(iii)  Method  3.  3 A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  5,  5D,  or  17,  as  applicable, 
to  determine  the  concentration  of  total 
particulate  matter.  You  can  also  use 
ASTM  D4536-96  incorporated  by 
reference  in  §  63.14  as  an  alternative  to 
the  sampling  equipment  and  operating 
procedures  in  Method  5  or  1 7  when 
testing  a  positive  pressme  baghouse,  but 
you  must  use  the  sample  traverse 
location  and  number  of  sampling  points 
described  in  Method  5D. 

(2)  As  an  alternative  to  using  the 
applicable  method  specified  in 
paragraph  (a)(l)(v)  of  this  section,  you 
may  determine  total  particulate  matter 
emissions  from  the  control  device  using 
Method  29  in  appendix  A  of  part  60  of 
this  chapter  provided  that  you  follow 
the  procedures  and  precautions 


prescribed  in  Method  29.  If  the  control 
device  is  a  positive  pressure  baghouse, 
you  must  also  follow  the  measinement 
procedure  specified  in  sections  4.1 
through  4.3  of  Method  5D. 

(3)  You  must  conduct  three  separate 
test  runs  for  each  performance  test.  Each 
test  run  must  have  a  minimum  sampling 
time  of  60  minutes  and  a  minimum 
sampling  voliune  of  0.85  dscm.  For  the 
purpose  of  determining  compliance 
with  the  applicable  total  particulate 
matter  emission  limit,  the  arithmetic 
mean  of  the  results  for  the  three  separate 
test  runs  is  used. 

(4)  For  a  venturi  wet  scrubber  applied 
to  emissions  from  an  affected  source 
and  subject  to  operating  limits  in 

§  63.1444(g)  or  §  63.1446(d)  for  pressure 
drop  and  scrubber  water  flow  rate,  you 
must  establish  site-specific  operating 
limits  according  to  the  procedures  in 
paragraph  (a)(4)(i)  and  (ii)  of  this 
section. 

(i)  Using  the  continuous  parameter 
monitoring  system  (CPMS)  required  in 
§  63.1452,  measine  and  record  the 
pressme  drop  and  scrubber  water  flow 
rate  during  each  run  of  the  particulate 
matter  performance  test. 

(ii)  Compute  and  record  the  hourly 
average  pressme  drop  and  scrubber 
water  flow  rate  for  each  individual  test 
run.  Yoiu  operating  limits  are  the  lowest 
average  pressure  drop  and  scrubber 
water  flow  rate  value  in  any  of  the  three 
runs  that  meet  the  applicable  emission 
limit. 

(5)  For  a  control  device  other  than  a 
baghouse  or  venturi  wet  scrubber 
applied  to  emissions  from  an  affected 
source  and  subject  to  site-specific 
operating  limit(s)  in  §  63.1444(h)  or 

§  63.1446(e)  for  appropriate,  site- 
specific  operating  parameters  that  are 
representative  and  reliable  indicators  of 
the  control  device  performance,  you 
must  establish  a  site-specific  operating 
limit(s)  according  to  the  procedures  in 
paragraph  (a)(5)(i)  through  (iv)  of  this 
section. 

(i)  Select  one  or  more  operating 
parameters,  as  appropriate  for  the 
control  device  design,  that  can  be  used 
as  representative  and  reliable  indicators 
of  the  control  device  operation. 

(ii)  Using  the  CPMS  required  in 
§63.1452,  measure  and  record  the 
selected  operating  parameters  for  the 
control  device  during  each  run  of  the 
total  particulate  matter  performance 
test. 

(iii)  Compute  and  record  the  homly 
average  value  for  each  of  the  selected 
operating  parameters  for  each 
individual  test  run.  Your  operating 
limits  are  the  lowest  value  or  the  highest 
value,  as  appropriate  for  the  selected 
operating  parameter,  measured  in  any  of 


the  three  runs  that  meet  the  applicable 
emission  limit. 

(iv)  You  must  prepare  written 
documentation  to  support  your 
selection  of  the  operating  parameters 
used  for  the  control  device.  This 
docimientation  must  include  a 
description  of  each  selected  parameter, 
a  rationale  for  why  you  chose  the 
parameter,  a  description  of  the  method 
used  to  monitor  the  parameter,  and  the 
data  recorded  diuing  the  performance 
test  and  used  to  set  the  operating 
limit(s). 

(b)  Nonsulfuric  acid  particulate 
matter  emission  limits.  You  must 
conduct  eacB  performance  test  to 
determine  compliance  with  the 
nonsulfuric  acid  particulate  matter 
emission  limits  in  §  63.1444  that  apply 
to  you  according  to  the  requirements  for 
representative  test  conditions  s{>ecified 
in  §  63.7(e)(1)  and  using  the  test 
methods  and  procedures  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(1)  Determine  the  concentration  of 
nonsulfuric  acid  particulate  matter 
according  to  the  test  methods  in 
appendix  A  to  part  60  of  this  chapter  as 
specified  in  paragraphs  (b)(l)(i)  through 
(v)  of  this  section. 

(i)  Method  1  to  select  sampling  port 
locations  and  the  number  of  traverse 
points.  Sampling  ports  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere. 

(ii)  Method  2.  2F.  or  2G  to  determine 
the  volumetric  flow  rate  of  the  stack  gas. 

(iii)  Method  3,  3A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to*  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  5B  to  determine  the 
nonsulfuric  acid  particulate  matter 
emissions. 

(2)  You  must  conduct  three  separate 
test  runs  for  each  performance  test.  Each 
test  run  must  have  a  minimum  sampling 
time  of  240  minutes  and  a  minimum 
sampling  volume  of  3.4  dscm.  For  the 
purpose  of  determining  compliance 
with  the  nonsulfuric  acid  particulate 
matter  emission  limit,  the  arithmetic 
mean  of  the  results  for  the  three  separate 
test  runs  is  used. 

(c)  Copper  converter  department 
capture  system  opacity  limit.  You  must 
conduct  each  performance  test  to 
determine  compliance  with  the  opacity 
limit  in  §  63.1444  using  the  test  methods 
and  procedures  in  paragraphs  (c)(1) 
through  (9)  of  this  section. 

(1)  You  must  conduct  the 
performance  test  diuing  the  period 
when  the  primary  copper  smelter  is 
operating  imder  conditions 
representative  of  the  smelter's  normal 
blister  copper  production  rate.  You  may 
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not  conduct  a  performance  test  during 
periods  of  startup,  shutdown,  or 
malfunction.  Before  conducting  the 
performance  test,  you  must  prepare  a 
written  test  plan  specifying  the  copper 
production  conditions  to  be  maintained 
throughout  the  opacity  observation 
period  and  including  a  copy  of  the 
written  documentation  you  have 
prepared  according  to  paragraph  (a)(3) 
of  this  section  to  support  the  established 
operating  limits  for  the  copper  converter 
department  capture  system.  You  must 
submit  a.  copy  of  the  test  plan  for  review 
and  approval  by  the  Administrator  or 
delegated  authority.  During  the 
observation  period,  you  must  collect 
appropriate  process  information  and 
copper  converter  department  captiue 
system  operating  information  to  prepare 
documentation  sufficient  to  verify  that 
all  opacity  observations  were  made 
dming  the  copper  production  and 
captiure  system  operating  conditions 
specified  in  the  approved  test  plan. 

(2)  You  must  notify  the  Administrator 
or  delegated  authority  before  conducting 
the  opacity  observations  to  allow  the 
Administrator  or  delegated  authority  the 
.opportunity  to  have  authorized 
representatives  attend  the  test.  Written 
notification  of  the  location  and 
scheduled  date  for  conducting  the 
opacity  observations  must  be  received 
by  the  Administrator  on  or  before  30 
calendar  days  before  this  scheduled 
date. 

jj  (3)  You  must  gather  the  data  needed 
<Toi  determining  compliance  with  the 
opacity  limit  using  qualified  visible 
emission  observers  and  process 
monitors  as  described  in  paragraphs 
(c)(3)(i)  and  (ii)  of  this  section. 

(i)  Opacity  observations  must  be 
performed  by  a  sufficient  number  of 
qualified  visible  emission  observers  to 
obtain  two  complete  concurrent  sets  of 
opacity  readings  for  the  required 
observation  period.  Each  visible 
emission  observer  must  be  certified  as  a 
qualified  observer  by  the  procedme 
specified  in  section  3  of  Method  9  in 
appendix  A  of  part  60  of  this  chapter. 
The  entire  set  of  readings  dming  the 
required  observation  period  does  not 
need  to  be  made  by  the  same  two 
observers.  More  than  two  observers  may 
be  used  to  allow  for  substitutions  and 
provide  for  observer  rest  breaks.  The 
owner  or  operator  must  obtain  proof  of 
current  visible  emission  reading 
certification  for  each  observer. 

(ii)  A  person  (or  persons)  familiar 
with  the  copper  production  operations 
conducted  at  the  smelter  must  serve  as 
the  indoor  process  monitor.  The  indoor 
irocess  monitor  is  stationed  at  a 
ocation  inside  the  building  housing  the 
latch  copper  converters  such  that  he  or 


she  can  visually  observe  and  record 
operations  that  occm  in  the  batch 
copper  converter  aisle  during  the  times 
that  the  visible  emission  observers  are 
making  opacity  readings.  More  than  one 
indoor  process  monitor  may  be  used  to 
allow  for  substitutions  and  provide  for 
rest  breaks. 

(4)  You  must  make  all  opacity 
observations  using  Method  9  in 
appendix  A  to  part  60  of  this  chapter 
and  following  the  procedmes  described 
in  paragraphs  (c)(4)(i)  and  (ii)  of  this 
section. 

(i)  Each  visible  emission  observer 
must  make  his  or  her  readings  at  a 
position  from  the  outside  of  the  building 
that  houses  the  copper  converter 
department  such  that  the  observer's 
line-of-sight  is  approximately 
perpendicular  to  the  longer  axis  of  the 
converter  building,  and  die  observer  has 
an  unobstructed  view  of  the  building 
roof  monitor  sections  or  roof  exhaust  fan 
outlets  that  are  positioned  over  each  of 
the  batch  copper  converters  inside  the 
building.  Opacity  readings  can  only  be 
made  during  those  times  when  the 
observer's  position  meets  the  sim 
orientation  and  other  conditions 
specified  in  section  2.1  of  Method  9. 

(ii)  At  15-second  intervals,  each 
visible  emission  observer  views  the 
building  roof  monitor  sections  or  roof 
exhaust  fan  outlets  that  are  positioned 
over  each  of  the  batch  copper  converters 
inside  the  building  and  reads  the 
opacity  of  the  visible  plumes.  If  no 
plume  is  visible,  the  observer  records 
zero  as  the  opacity  value  for  the  15- 
second  interval.  In  situations  when  it  is 
possible  for  an  observer  to  distinguish 
two  or  more  visible  emission  plumes 
from  the  building  roof  monitor  sections 
or  roof  exhaust  fan  outlets,  the  observer 
must  identify,  to  the  extent  feasible,  the 
plume  having  the  highest  opacity  and 
record  his  or  her  opacity  reading  for  that 
plume  as  the  opacity  value  for  the  15- 
second  interval. 

(5)  You  must  make  opacity 
observations  for  a  period  of  sufficient 
duration  to  obtain  a  minimmn  of  120  1- 

*  minute  intervals  during  which  at  least 
one  copper  converter  is  blowing  and  no 
interferences  have  occurred  from  other 
copper  production  events,  as  specified 
in  paragraph  (c)(7)  of  this  section,  which 
generate  visible  emissions  inside  the 
building  that  potentially  can  interfere 
with  the  visible  emissions  from  the 
converter  capture  systems  as  seen  by  the 
outside  observers.  To  obtain  the 
required  number  of  1 -minute  intervals, 
the  observation  period  may  be  divided 
into  two  or  more  segments  performed  on 
the  same  day  or  on  different  days  if 
conditions  prevent  the  required  number 
of  opacity  readings  from  being  obtained 


diuing  one  continuous  time  period. 
Examples  of  these  conditions  include, 
but  are  not  limited  to,  changes  in  the 
sun's  orientation  relative  to  visible 
emission  observers'  positions  such  that 
the  Method  9  conditions  are  no  longer 
met  or  an  unexpected  thunder  storm.  If 
the  total  observation  period  is  divided 
into  two  or  more  segments,  all  opacity 
observations  must  be  made  during  the 
same  set  of  copper  production 
conditions  described  in  yom  approved 
test  plan  as  required  by  paragraph  (c)(1) 
of  this  section. 

(6)  You  must  gather  indoor  process 
information  during  all  times  that  the     . 
visible  emission  observers  are  making 
opacity  readings  outside  the  building 
housing  the  copper  converter 
department.  The  indoor  process  monitor 
must  continually  observe  the  operations 
occurring  in  the  copper  converter 
department  and  prepare  a  written  record 
of  his  or  her  observations  using  the 
procedure  specified  in  paragraphs 
{c)(6)(i)  through  (iv)  of  this  section. 

(i)  At  the  beginning  of  each 
observation  period  or  segment,  the  clock 
time  setting  on  the  watch  or  clock  to  be 
used  by  the  indoor  process  monitor 
must  bie  synchronized  with  the  clock 
time  settings  for  the  timepieces  to  be 
used  by  the  outdoor  opacity  observers. 

(ii)  During  each  period  or  segment 
when  opacity  readings  are  being  made 
by  the  visible  emission  observers,  the 
indoor  process  monitor  must 
continuously  observe  the  operations 
occurring  in  the  copper  converter 
department  and  record  his  or  her 
observations  in  a  log  book,  on  data 
sheets,  or  other  type  of  permanent 
written  format. 

(iii)  When  a  batch  copper  converter  is 
blowing,  a  record  must  be  prepared  for 
the  converter  that  includes,  but  is  not 
limited  to,  the  clock  times  for  when 
blowing  begins  and  when  blowing  ends 
and  the  converter  blowing  rate.  This 
information  may  be  recorded  by  the 
indoor  process  monitor  or  by  a  separate, 
automated  computer  data  system. 

(iv)  The  process  monitor  must  record 
each  event  other  than  converter  blowing 
that  occurs  in  or  nearby  the  converter 
aisle  that  he  or  she  observes  to  generate 
visible  emissions  inside  the  building. 
The  recorded  entry  for  each  event  must 
include,  but  is  not  limited  to,  a 
description  of  the  event  and  the  clock 
times  when  the  event  begins  and  when 
the  event  ends. 

(7)  You  must  prepare  a  summary  of 
the  data  for  the  entire  observation 
period  using  the  information  recorded 
during  the  observation  period  by  the 
outdoor  visible  emission  observers  and 
the  indoor  process  monitor  and  the 
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procedure  specified  in  paragraphs 
(c)(7){i)  through  (iv)  of  this  section. 

(i)  Using  the  field  data  sheets,  identify 
the  1 -minute  clock  times  for  which  a 
total  of  eight  opacity  readings  were 
made  and  recorded  by  both  observers  at 
15-second  intervals  according  to  the  test 
procedures  (i.e.,  a  total  of  four  opacity 
values  have  been  recorded  for  the  1- 
minute  interval  by  each  of  the  two 
observers).  Calculate  the  average  of  the 
eight  15-second  interval  readings 
recorded  on  the  field  data  sheets  by  the 
two  observers  during  the  clock  time 
minute  interval  (add  the  foiu- 
consecutive  15-second  interval  opacity 
readings  made  by  Observer  A  during  the 
specified  clock  time  minute,  plus  the 
four  consecutive  15-second  interval 
opacity  readings  made  by  Observer  B 
diuing  the  same  clock  time  minute,  and 
divide  the  resulting  total  by  eight). 
Record  the  clock  time  and  the  opacity 
average  for  the  1 -minute  interval  on  a 
data  simunary  sheet.  Figure  1  of  this 
subpart  shows  an  example  of  the  format 
for  the  data  simunary  sheet  you  may 
use,  but  are  not  required  to  use. 

(ii)  Using  the  data  siunmary  sheets 
prepared  according  to  paragraph  (c)(7)(i) 
of  this  section  and  the  process 
information  recorded  according  to 
paragraph  (c)(6)(iii)  of  this  section, 
identify  those  1 -minute  intervals  for 
which  at  least  one  of  the  batch  copper 
converters  was  blowing. 

(iii)  Using  the  data  summary  sheets 
prepared  according  to  paragraph 
(c)(7)(ii)  of  this  section  and  the  process 
information  recorded  according  to 
paragraph  (c)(6}(iv)  of  this  section, 
identify  the  1 -minute  intervals  diuing 
which  at  least  one  copper  converter  was 
blowing  but  none  of  the  interference 
events  listed  in  paragraphs  (c)(7)(iii)(A) 
through  (F)  of  this  section  occiured. 
Other  ancillary  activities  not  listed  but 
conducted  in  or  adjacent  to  the 
converter  aisle  during  the  opacity 
observations  are  not  considered  to  be 
interference  events  (e.g.,  converter  aisle 
cleaning,  placement  of  smoking  ladles 
or  skulls  on  the  converter  aisle  floor). 

(A)  Charging  of  copper  matte,  reverts, 
or  other  materials  to  a  batqh  copper 
converter; 

(B)  Skimming  slag  or  other  molten 
materials  from  a  batch  copper  converter; 

(C)  Pouring  of  blister  copper  or  other 
molten  materials  from  a  batch  copper 
converter; 

(D)  Return  of  slag  or  other  molten 
materials  to  the  flash  smelting  furnace 
or  slag  cleaning  vessel; 

(E)  Roll-out  or  roll-in  of  the  batch 
copper  converter;  or 

(F)  Smoke  and  fumes  generated  inside 
the  converter  building  by  operation  of 
the  smelting  furnace,  the  slag  cleaning 


vessel  (if  used),  anode  refining  and 
casting  processes  that  drift  into  the 
copper  converter  department. 

(iv)  Using  the  data  summary  sheets 
prepared  according  to  paragraph 
(c)(7)(iii)  of  this  section,  up  to  five  1- 
minute  intervals  following  an 
interference  event  may  be  eliminated 
fitim  data  used  for  the  compliance 
determination  calculation  specified  in 
paragraph  (c)(8)  of  this  section  by 
applying  a  time  delay  factor.  The  time 
delay  factor  must  be  a  constant  number 
of  minutes  not  to  exceed  5  minutes  that 
is  added  to  the  clock  time  recorded 
when  cessation  of  the  interference  event 
occtirs.  The  same  time  delay  factor  must 
be  used  for  all  interference  events  (i.e., 
a  constant  time  delay  factor  for  the 
smelter  of  1  minute,  2  minutes,  3 
minutes,  4  minutes,  or  5  minutes).  The 
number  of  minutes  to  be  used  for  the 
time  delay  factor  is  determined  based  on 
the  site-specific  equipment  and 
converter  building  configuration.  An 
explanation  of  the  rationale  for  selecting 
the  value  used  for  the  time  delay  factor 
must  be  prepared  and  included  in  the 
test  report. 

(8)  You  must  use  the  data  simunary 
prepared  in  paragraph  (c)(7)  of  this 
section  to  calculate  the  average  opacity 
value  for  a  minimum  of  120  1 -minute 
intervals  during  which  at  least  one 
copper  converter  was  blowing  with  no 
interference  events  as  determined 
according  to  paragraphs  (c)(7)(iii)  and 
(iv)  of  this  section.  Average  opacity  is 
calculated  using  Equation  1  of  this 
section: 

VE.ve=-ivEi         (Eq.  1) 

"  i=l 

Where 

VE,ve  =  Average  opacity  to  be  used  for 
compliance  determination 
(percent); 

n  =  Total  number  of  1 -minute 
intervals  during  which  at  least  one 
copper  converter  was  blowing  with 
no  interference  events  as 
determined  according  to  paragraphs 
(c)(7)(iii)  and  (iv)  of  this  section  (at 
least  120  1-minute  intervals); 

i  =  1-minute  interval  "i"  during 
which  at  least  one  copper  converter 
was  blowing  with  no  interference 
events  as  determined  according  to 
paragraphs  (c)(7)(iii)  and  (iv)  of  this 
section;  and 

VEi  =  Average  opacity  value 
calculated  for  the  eight  opacity 
readings  recorded  during  1-minute 
interval  "i"  (percent). 

(9)  You  must  certify  that  the  copper 
converter  department  capture  system 
operated  during  the  performance  test  at 
the  operating  limits  established  in  your 


capture  system  operation  and 
maintenance  plan  using  the  procedure  - 
specified  in  paragraphs  (c)(9)(i)  through 
(iv)  of  this  section. 

(i)  Concurrent  with  all  opacity 
observations,  measure  and  record  values 
for  each  of  the  operating  limit 
parameters  in  your  capture  system 
operation  and  maintenance  plan 
according  to  the  monitoring 
requirements  specified  in  §  63.1452(a). 

(ii)  For  any  dampers  that  are  manually 
set  and  remain  in  die  same  position  at 
all  times  the  capture  system  is 
operating,  the  damper  position  must  be 
visually  checked  and  recorded  at  the 
beginning  and  end  of  each  opacity 
observation  period  segment. 

(iii)  Review  the  recorded  monitoring 
data.  Identify  and  explain  any  times 
during  batch  copper  converter  blowing 
when  the  capture  system  operated 
outside  the  applicable  operating  limits. 

(iv)  Certify  in  your  performance  test 
report  that  during  all  observation  period 
segments,  the  copper  converter 
department  capture  system  was 
operating  at  the  values  or  settings 
established  in  your  capture  system 
operation  and  maintenance  plan. 

S  63.1 451    How  do  I  demonstrats  Initial 
compliance  with  the  amission  limitations, 
work  practice  standards,  and  operation  and 
maintenance  requirements  ttwt  apply  to 
me? 

(a)  Total  particulate  matter  emission 
limits.  For  each  copper  concentrate 
dryer,  smelting  furnace,  slag  cleaning 
vessel,  and  copper  converter  department 
subject  to  a  total  particulate  matter 
emission  limits  in  §  63.1444  or 

§  63.1446  that  applies  to  you,  you  have 
demonstrated  initial  compliance  if  you 
meet  both  of  the  conditions  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(1)  The  average  concentration  of  total 
particulate  matter  from  a  control  device 
applied  to  emissions  from  the  affected 
source,  measured  according  to  the 
performance  test  procedures  in 

§  63.1450(a),  did  not  exceed  the 
applicable  emission  limit. 

(2)  You  have  submitted  a  notification 
of  compliance  status  according  to  the 
requirements  in  §  63.1454(e). 

(b)  Nonsulfuric  acid  particulate 
matter  emissions  limits.  For  each 
smelting  furnace,  slag  cleaning  vessel, 
and  copper  converter  departments 
subject  to  the  nonsulfuric  acid 
particulate  matter  emissions  limit  in 
§63.1444  as  applies  to  you,  you  have 
demonstrated  initial  compliance  if  you 
meet  both  of  the  conditions  in 
paragraphs  (b)(1)  and  (2)  of  this  section. 

(1)  The  average  concentration  of 
nonsulfuric  acid  particulate  matter  in 
the  process  off-gas  dischtu^ed  from  the 
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affected  source,  measured  according  to 
the  performance  test  procedures  in 
§  63.1450(b),  did  not  exceed  6.2  mg/ 
dscm. 

(2)  You  have  submitted  a  notification 
of  compliance  status  according  to  the 
requirements  in  §  63.1454(e). 

(c)  For  each  existing  copper  converter 
department  subject  to  the  opacity  limit 
in  §  63.1444,  you  have  demonstrated 
initial  compliance  if  you  meet  both  of 
the  conditions  in  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(1)  The  opacity  of  visible  emissions 
exiting  the  roof  monitors  or  roof  exhaust 
fians  on  the  building  housing  the  copper 
converter  department  measured 
according  to  the  performance  test 
procedures  in  §  63.1450(c),  did  not 
exceed  4  percent  opacity. 

(2)  You  have  submitted  a  notification 
of  compliance  status  according  to  the 
requirements  in  §63. 1454(e). 

(d)  Copper  converter  department 
capture  systems.  You  have 
demonstrated  initial  compliance  of  the 
copper  converter  department  capture 
system  if  you  meet  all  of  the  conditions 
in  paragraphs  (d)(1)  through  (4)  of  this 
section. 

I  (1)  Prepared  the  capture  system 
operation  and  maintenance  plan 
according  to  the  requirements  of 
paragraph  (a)  of  this  section; 

(2)  Conducted  an  initial  performance 
test  according  to  the  procedures  of 

§  63.1450(c)  demonstrating  the  opacity 
of  any  visible  emissions  exiting  the  roof 
monitors  or  roof  exhaust  fans  on  the 
building  housing  the  copper  converter 
department  does  not  exceed  4  percent 
opacity; 

(3)  Included  in  your  notification  of 
compliance  status  a  copy  of  your 
written  captiu^  system  operation  and 
maintenance  plan  and  have  certified  in 
your  notification  of  compliance  status 
that  you  will  operate  the  copper 
converter  department  capture  system  at 
all  times  during  blowing  at  the  values  or 
settings  established  for  the  operating 
limits  in  that  plan;  and 

I  (4)  Submitted  a  notification  of 
cbmpliance  status  according  to  the 
requirements  in  §  63.1454(e). 

(e)  Baghouses.  For  each  baghouse 
subject  to  operating  limits  in 

§  63.1444(f)  or  §63. 1446(c),  you  have 
demonstrated  initial  compliance  if  you 
meet  all  of  the  conditions  in  paragraphs 
(e)(l )  through  (3)  of  this  section. 

(1)  You  have  included  in  your  written 
operation  and  maintenance  plan 
required  under  §  63.1447(b)  detailed 
descriptions  of  the  procedures  you  use 
for  inspection,  maintenance,  bag  leak 
detection,  and  corrective  action  for  the 
baghouse. 


(2)  You  have  certified  in  your 
notification  of  compliance  status  that 
you  will  operate  the  baghouse  according 
to  your  written  operation  and 
maintenance  plan. 

(3)  You  have  submitted  the 
notification  of  compliance  status 
according  to  the  requfrements  in 
§  63.1454(e). 

(f)  Venturi  wet  scrubbers.  For  each 
venturi  wet  scrubber  subject  to 
operating  limits  in  §  63.1444(g)  or 

§ 63.1446(d),  you  have  demonstrated 
initial  compliance  if  you  meet  all  of  the 
conditions  in  paragraphs  (f)(1)  through 

(3)  of  this  section. 

(1)  Established  site-specific  operating 
limits  for  pressure  drop  and  scrubber 
water  flow  rate  and  have  a  record  of  the 
pressure  drop  and  scrubber  water  flow 
rate  measured  during  the  performance 
test  you  conduct  to  demonstrate  initial 
compliance  with  paragraph  (a)  of  this 
section. 

(2)  Certified  in  your  notification  of 
compliance  status  that  you  will  operate 
the  venturi  wet  scrubber  within  the 
established  operating  limits  for  pressure 
drop  and  scrubber  water  flow  rate. 

(3)  Submitted  a  notification  of 
compliance  status  according  to  the 
reauirements  in  §  63.1454(e). 

(g)  Other  control  devices.  For  each 
control  device  other  than  a  baghouse  or 
venturi  wet  scrubber  subject  to 
operating  limits  in  §  63.1444(h)  or 

§  63.1446(e),  you  have  demonstrated 
initial  compliance  if  you  meet  all  of  the 
conditions  in  paragraphs  (g)(1)  through 

(4)  of  this  section. 

(1)  Selected  one  or  more  operating 
parameters,  as  appropriate  for  the 
control  device  design,  that  can  be  used 
as  representative  and  reliable  indicators 
of  the  control  device  operation. 

(2)  Established  site-specific  operating 
limits  for  each  of  the  selected  operating 
parameters  based  on  values  measiu'ed 
during  the  performance  test  you 
conduct  to  demonstrate  initial 
compliance  with  paragraph  (a)  of  this 
section  and  have  prepared  written 
documentation  according  to  the 
requirements  in  §63.1450(a)(5){iv). 

(3)  Included  in  your  notification  of 
compliance  status  a  copy  of  the  written 
documentation  you  have  prepared  to 
demonstrate  compliance  with  paragraph 
(g)(2)  of  this  section  and  have  certified 
in  your  notification  of  compliance  status 
that  you  will  operate  the  control  device 
within  the  established  operating  limits. 

(4)  Submitted  a  notification  of 
compliance  status  according  to  the 
requirements  in  §63. 1454(e). 

in)  Fugitive  dust  sources.  For  all 
fugitive  dust  sources  subject  to  work 
practice  standards  in  §  63.1445,  you 
have  demonstrated  initial  compliance  if 


you  meet  all  of  the  conditions  in 
paragraphs  ti)(l)  through  (3)  of  this 
section. 

(1)  Prepared  a  written  fugitive  dust 
control  plan  according  to  the 
requirements  in  §  63.1454  and  it  has 
been  approved  by  the  designated 
authority. 

(2)  Certified  in  your  notification  of 
compliance  status  that  you  will  control 
emissions  from  the  fugitive  dust  sources 
according  to  the  procedures  in  the 
approved  plan. 

13)  Submitted  the  notification  of 
compliance  status  according  to  the 
reauirements  in  §  63.1454(e). 

li)  Operation  and  maintenance 
requirements.  You  have  demonstrated 
initial  compliance  with  the  operation 
and  maintenance  requirements  that 
apply  to  you  if  you  meet  all  of  the 
conditions  in  paragraphs  (i)(l)  through 
(3)  of  this  section. 

(1)  Prepared  an  operation  and 
maintenance  plan  according  to  the 
reauirements  in  §63. 1454(b). 

l2)  Certified  in  your  notification  of 
compliance  status  that  you  will  operate 
each  capture  system  and  control  device 
according  to  the  procedures  in  the  plan. 

(3)  Submitted  the  notification  of 
compliance  status  according  to  the 
requirements  in  §63. 1454(e). 

Continuous  Compliance  Requirements 

§63.1452    Wlurt  are  my  monitoring 
requirements? 

(a)  Copper  converter  department 
capture  systems.  For  each  operating 
limit  established  under  your  capture 
system  operation  and  maintenance  plan, 
you  must  install,  operate,  and  maintain 
an  appropriate  monitoring  device 
according  the  requirements  in 
paragraphs  (a)(1)  though  (6)  of  this 
section  to  measure  and  record  the 
operating  limit  value  or  setting  at  all 
times  the  copper  converter  department 
capture  system  is  operating  during  batch 
copper  converter  blowing.  Dampers  that 
are  manually  set  and  remain  in  the  same 
position  at  all  times  the  capture  system 
is  operating  are  exempted  from  the 
requirements  of  this  paragraph  (a). 

u)  Install  the  monitoring  device, 
associated  sensor(s),  and  recording 
equipment  according  to  the 
manufacturers'  specifications.  Locate 
the  sensor(s)  used  for  monitoring  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
parameter  being  monitored. 

(2)  If  a  flow  measurement  device  is 
used  to  monitor  the  operating  limit 
parameter,  you  must  meet  the 
requirements  in  paragraph  (a)(2)(i) 
through  (iv)  of  this  section. 

(i)  Locate  the  flow  sensor  and  other 
necessary  equipment  such  as 
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straightening  vanes  in  a  position  that 
provides  a  representative  flow. 

(ii)  Use  a  flow  sensor  with  a  minimum 
tolerance  of  2  percent  of  the  flow  rate. 

(iii)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(iv)  Conduct  a  flow  sensor  calibration 
check  at  least  semiaimually. 

(3)  If  a  pressiue  measiuement  device 
is  used  to  monitor  the  operating  limit 
parameter,  you  must  meet  the 
requirements  in  paragraph  (a)(3)(i) 
through  (v)  of  this  section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measiuement  of  the 
pressure. 

(ii)  Minimize  or  eliminate  pulsating 
pressiue,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimiun  tolerance  of 
1  percent  of  the  pressure  range. 

(iv)  Check  pressiue  tap  pluggage 
daily. 

(v)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(4)  Conduct  calibration  and  validation 
checks  any  time  the  sensor  exceeds  the 
manufacturer's  specifications  or  you 
install  a  new  sensor. 

(5)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(6)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(b)  Baghouses.  For  each  baghouse 
subject  to  the  operating  limit  in 
§  63.1444(f)  or  §  63.1446(c)  for  the  bag 
leak  detection  system  alarm,  you  must 
at  all  times  monitor  the  relative  change 
in  particulate  matter  loadings  using  a 
bag  leak  detection  system  according  to 
the  requirements  in  paragraph  (b)(1)  of 
this  section  and  conduct  regular 
.  inspections  according  to  the 
requirements  in  paragraph  (b)(2)  of  this 
section. 

(1)  You  must  install,  operate,  and 
maintain  each  bag  leak  detection  system 
according  to  the  requirements  in 
paragraphs  (b)(l)(i)  through  (vii)  of  this 
section. 

(i)  The  system  must  be  certified  by  the 
manufacturer  to  be  capable  of  detecting 
emissions  of  particulate  matter  at 
concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(ii)  The  system  must  provide  output 
of  relative  changes  in  particulate  matter 
loadings. 

(iii)  The  system  must  be  equipped 
with  an  alarm  that  will  sound  when  an 


increase  in  relative  particulate  loadings 
is  detected  over  a  preset  level.  The 
alarm  must  be  located  such  that  it  can 
be  heard  by  the  appropriate  plant 
personnel. 

(iv)  Each  system  that  works  based  on 
the  triboelectric  effect  must  be  installed, 
operated,  and  maintained  in  a  manner 
consistent  with  the  guidance  document, 
"Fabric  Filter  Bag  Leak  Detection 
Guidance,"  EPA-454/R-9&-015, 
September  1997.  You  may  obtain  a  copy 
of  this  guidance  document  by  contacting 
the  National  Technical  Information 
Service  (NTIS)  at  800-553-6847.  You 
may  install,  operate,  and  maintain  other 
types  of  bag  leak  detection  systems  in  a 
maimer  consistent  with  the 
manufacturer's  written  specifications 
and  recommendations. 

(v)  To  make  the  initial  adjustment  of 
the  system,  establish  the  baseline  output 
by  adjusting  the  sensitivity  (range)  and 
the  averaging  period  of  the  device. 
Then,  establish  the  alarm  set  points  and 
the  alarm  delay  time. 

(vi)  Following  the  initial  adjustment, 
do  not  adjust  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time,  except  as  detailed  in 
your  operation  and  maintenance  plan. 
Do  not  increase  the  sensitivity  by  more 
than  100  percent  or  decrease  the 
sensitivity  by  more  than  50  percent  over 
a  365-day  period  unless  a  responsible 
official  certifies,  in  writing,  that  the 
baghouse  has  been  inspected  and  found 
to  be  in  good  operating  condition. 

(vii)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(2)  You  must  conduct  baghouse 
inspections  at  their  specified 
fiequencies  according  to  the 
requirements  in  paragraphs  (b)(2)(i) 
through  (viii)  of  this  section. 

(i)  Monitor  the  pressure  drop  across 
each  baghouse  cell  each  day  to  ensure 
pressure  drop  is  within  the  normal 
operating  range  identified  in  the 
manual. 

(ii)  Confirm  that  dust  is  being 
removed  from  hop(>ers  through  weekly 
visual  inspections  or  other  means  of 
ensuring  the  proper  functioning  of 
removal  mechanisms. 

(iii)  Check  the  compressed  air  supply 
for  pulse-jet  baghouses  each  day. 

(iv)  Monitor  cleaning  cycles  to  ensure 
proper  operation  using  an  appropriate 
methodology. 

(v)  Check  bag  cleaning  mechanisms 
for  proper  functioning  through  monthly 
visual  inspection  or  equivalent  means. 

(vi)  Make  monthly  visual  checks  of 
bag  tension  on  reverse  air  and  shaker- 
type  baghouses  to  ensure  that  bags  are 
not  kinked  (kneed  or  bent)  or  laying  on 


their  sides.  You  do  not  have  to  make 
this  check  for  shaker-type  baghouses 
using  self-tensioning  (spring-loaded) 
devices. 

(vii)  Confirm  the  physical  integrity  of 
the  baghouse  through  quarterly  visual 
inspections  of  the  baghouse  interior  for 
air  leaks. 

(viii)  Inspect  fans  for  wear,  material 
buildup,  and  corrosion  through 
quarterly  visual  inspections,  vibration 
detectors,  or  equivalent  means. 

(c)  Venturi  wet  scrubbers.  For  each 
venturi  wet  scrubber  subject  to  the 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rate  in  §  63.1444(g) 
or  §  63.1446(d),  you  must  at  all  times 
monitor  the  hourly  average  pressure 
drop  and  water  flow  rate  using  a  CPMS. 
You  must  install,  operate,  and  maintain 
each  CPMS  according  to  the 
requirements  in  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(1)  For  the  pressure  drop  CPMS,  you 
must  meet  the  requirements  in 
paragraphs  (c)(l)(i)  through  (vi)  of  this 
section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure  and  that  minimizes  or 
eliminates  pulsating  pressure,  vibration, 
and  intern^  and  external  corrosion. 

(ii)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measurement  sensitivity  of  1  percent  of 
the  pressure  range. 

(iii)  Check  the  pressure  tap  for 
pluggage  daily. 

(iv)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range,  or  install  a 
new  pressure  sensor. 

(vi)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
coimections  for  continuity,  and  all 
mechanical  coiuiections  for  leakage. 

(2)  For  the  scrubber  water  flow  rate 
CPMS,  you  must  meet  the  requirements 
in  paragraphs  (c)(2)(i)  through  (iv)  of 
this  section. 

(i)  Locate  the  flow  sensor  and  other 
necessary  equipment  in  a  position  that 
provides  a  representative  flow  and  that 
reduces  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  dovtmstream  disturbances. 

(ii)  Use  a  flow  sensor  with  a  minimum 
measurement  sensitivity  of  2  percent  of 
the  flow  rate. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually  according  to 
the  manufacturer's  instructions. 
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(iv)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(d)  Other  control  devices.  For  each 
control  device  other  than  a  baghouse  or 
venturi  wet  scrubber  subject  to  the 
operating  limits  for  appropriate 
parameters  in  §  63.1444(h)  or 
§  63.1446(e),  you  must  at  all  times 
monitor  the  hourly  average  pressure 
drop  and  water  flow  rate  using  a  CPMS. 
You  must  install,  operate,  and  maintain 
each  CPMS  according  to  the  equipment 
manufacturer's  specifications  and  the 
requirements  in  paragraphs  (d)(1) 
though  (5)  of  this  section. 

(1)  Locate  the  sensor(s)  used  for 
monitoring  in  or  as  close  to  a  position 
that  provides  a  representative 
measurement  of  the  parameter  being 
monitored. 

(2)  Determine  the  hourly  average  of  all 
recorded  readings. 

(3)  Conduct  caJibration  and  validation 
checks  any  time  the  sensor  exceeds  the 
manufacturer's  specifications  or  you 
Install  a  new  sensor. 

(4)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
coimections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(5)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
iheck. 

{  (e)  Except  for  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
monitor  continuously  (or  collect  data  at 
all  required  intervals)  at  all  times  an 
affected  source  is  operating. 

(f)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels  or  to  fulfill 
a  minimum  data  availability 
requirement,  if  applicable.  You  inust 
use  all  the  data  collected  during  all 
other  periods  in  assessing  compliance. 

(g)  A  monitoring  malfunction  is  any 
sudden,  infi:«quent,  not  reasonably 
preventable  failure  of  the  monitor  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions.   - 

§  63.1 453    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations,  work  practice  standards,  and 
operation  and  maintenance  requirements 
that  apply  to  me? 

(a)  Particulate  matter  emission  limits. 
^or  each  affected  source  subject  to  a 


particulate  matter  emission  limit 
§  63.1444  or  §  63.1446  as  applies  to  you, 
you  must  demonstrate  continuous 
compliance  according  to  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  For  each  copper  concentrate  dryer, 
smelting  furnace,  slag  cleaning  vessel, 
and  copper  converter  department 
subject  to  a  total  particidate  matter 
emission  limit  in  §63.1444  or  §  63.1446 
as  applies  to  you,  you  must  demonstrate 
continuous  compliance  by  meeting  the 
conditions  in  paragraphs  (a)(l)(i)  and 
(ii)  of  this  section. 

(i)  Maintain  the  average  concentration 
of  total  particulate  matter  in  the  gases 
discharged  fiom  the  affected  source  at  or 
below  the  applicable  emission  limit. 

(ii)  Conduct  subsequent  performance 
tests  following  your  initial  performance 
test  no  less  frequendy  than  once  per 
year  according  to  the  performance  test 
procedures  in  §  63.1450(a). 

(2)  For  each  smelting  furnace,  slag 
cleaning  vessel,  and  copper  converter 
department  subject  to  the  nonsulfuric 
acid  particulate  matter  emission  limit  in 
§  63.1444  as  applies  to  you.  you  must 
demonstrate  continuous  compliance  by 
meeting  the  conditions  in  paragraphs 
(a)(2)(i)  and  (ii)  of  this  section. 

(i)  Maintain  the  average  concentration 
of  nonsulfuric  acid  particulate  matter  in 
the  process  off-gas  discharged  from  the 
affected  source  at  or  below  6.2  mg/ 
dscm. 

(ii)  Conduct  subsequent  performance 
tests  following  your  initial  performance 
test  no  less  frequently  than  once  per 
year  according  to  the  performance  test 
procedures  in  §  63.1450(b). 

(b)  Copper  converter  department 
capture  systems.  You  must  demonstrate 
continuous  compliance  of  the  copper 
converter  department  capture  system  by 
meeting  the  requirements  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(1)  Operate  the  copper  converter 
department  capture  system  at  all  times 
during  blowing  at  or  above  the  lowest 
values  or  settings  established  for  the 
operating  limits  and  demonstrated  to 
achieve  the  opacity  limit  according  to 
the  applicable  requirements  of  this 
subpart; 

(2)  Inspect  and  maintain  the  copper 
converter  department  capture  system 
according  to  the  applicable 
requirements  in  §  63.1447  and  recording 
all  information  needed  to  document 
conformance  with  these  requirements; 

(3)  Monitor  the  copper  converter 
department  capture  system  according  to 
the  requirements  in  §  63.1452(a)  and 
collecting,  reducing,  and  recording  the 
monitoring  data  for  each  of  the 
operating  limit  parameters  according  to 


the  applicable  requirements  of  this 
subpart;  and 

(4)  Conduct  subsequent  performance 
tests  according  to  the  requirements  of 
§  63.1450(c)  following  your  initial 
performance  test  no  less  frequently  than 
once  per  year  to  demonstrate  that  the 
opacity  of  any  visible  emissions  exiting 
the  roof  monitors  or  roof  exhaust  fans 
on  the  building  housing  the  copper 
converter  department  does  not  exceed  4 
percent  opacity. 

(c)  Baghouses.  For  each  baghouse 
subject  to  the  operating  limit  for  the  bag 
leak  detection  system  alarm  in 
§  63.1444(f)  or  §63. 1446(c),  you  must 
demonstrate  continuous  compliance  by 
meeting  the  requirements  in  paragraphs 
(c)(1)  through  (3)  of  this  section. 

(1)  Maintain  the  baghouse  such  that 
the  bag  leak  detection  system  alarm 
does  not  sound  for  more  than  5  percent 
of  the  operating  time  during  any 
semiaimual  reporting  period.  To 
determine  the  percent  of  time  the  alarm 
sounded  use  the  procedures  in 
paragraphs  (c)(l)(i)  through  (v)  of  this 
section. 

(i)  Alarms  that  occur  due  solely  to  a 
malfunction  of  the  bag  leak  detection 
system  are  not  included  in  the 
calculation. 

(ii)  Alarms  that  occur  during  startup, 
shutdown,  or  malfunction  are  not 
included  in  the  calculation  if  the 
condition  is  described  in  the  startup, 
shutdown,  and  malfunction  plan,  and 
all  the  actions  you  took  during  the 
startup,  shutdown,  or  malfunction  were 
consistent  with  the  procedures  in  the 
startup,  shutdown,  and  malfunction 
plan. 

(iii)  Count  1  hour  of  alarm  time  for 
each  alarm  when  you  initiated 
procedures  to  determine  the  cause  of  the 
alarm  within  1  hour. 

(iv)  Count  the  actual  amount  of  time 
you  took  to  initiate  procedures  to 
determine  the  cause  of  the  alarm  if  you 
did  not  initiate  procedures  to  determine 
the  cause  of  the  alarm  within  1  hour  of 
the  alarm. 

(v)  Calculate  the  percentage  of  time 
the  alarm  on  the  bag  leak  detection 
system  sounds  as  the  ratio  of  the  sum  of 
alarm  times  to  the  total  operating  time 
multiplied  by  100. 

(2)  Maintain  records  of  the  times  the 
bag  leak  detection  system  alarm 
sounded,  and  for  each  valid  alarm,  the 
time  you  initiated  corrective  action,  the 
corrective  action(s)  taken,  and  the  date 
on  which  corrective  action  was 
completed. 

(3)  Inspect  and  maintain  each 
baghouse  according  to  the  requirements 
in  §  63.1451(b)(2)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements.  If 
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you  increase  or  decrease  the  sensitivity 
of  the  bag  leak  detection  system  beyond 
the  limits  specified  in 
§63.1451(b)(l)(vi),  you  must  include  a 
copy  of  the  required  written 
certification  by  a  responsible  official  in 
the  next  semiannual  compliance  report. 

(d)  Venturi  wet  scrubbers.  For  each 
venturi  wet  scrubber  subject  to  the 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rate  in  §  63.1444(g) 
or  §  63.1446(d),  you  must  demonstrate 
continuous  compliance  by  meeting  the 
requirements  of  paragraphs  (d)(1) 
through  (3)  of  this  section. 

(1}  Maintain  the  hourly  average 
pressure  drop  and  scrubber  water  flow 
rate  at  levels  no  lower  than  those 
established  during  the  initial  or 
subsequent  performance  test; 

(2)  Ins[>ect  and  maintain  each  ventiih 
wet  scrubber  CPMS  according  to 

§  63.1452(c)  and  recording  all 
information  needed  to  doounent 
conformance  with  these  requirements; 
and 

(3)  Collect  and  reduce  monitoring 
data  for  pressure  drop  and  scrubber 
water  flow  rate  according  to  §  63.1452(e] 
and  recording  all  information  needed  to 
document  conformance  with  these 
requirements. 

(e)  Other  control  devices.  For  each 
control  device  other  than  a  baghouse  or 
venturi  wet  scrubber  subject  to  the 
operating  limits  for  site-specific 
operating  parameters  in  §  63.1444(h)  or 
§  63.1446(e),  you  must  demonstrate 
continuous  compliance  by  meeting  the 
requirements  of  paragraphs  (e)(1) 
through  (3)  of  this  section: 

(1)  Maintain  the  hourly  average  rate  at 
levels  no  lower  than  those  established 
during  the  initial  or  subsequent 
performance  test; 

(2)  Inspect  and  maintain  each  venturi 
wet  scrubber  CPMS  according  to 

§  63.1452(d)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(3)  Collect  and  reduce  monitoring 
data  for  selected  parameters  according 
to  §  63.1452(e)  and  recording  all 
information  needed  to  dociunent 
conformance  with  these  requirements. 

(f)  Fugitive  dust  sources.  For  each 
fugitive  d\ist  soiux:e  subject  to  work 
practice  standards  in  §63.1445,  you 
must  demonstrate  continuous 
compliance  by  implementing  all  of 
fugitive  control  measures  specified  for 
the  source  in  your  written  fugitive  dust 
control  plan. 


Notifications,  Reports  and  Records 

§63.1454    What  notifications  must  I  submit 
and  wttsn? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (h)(5), 
63.7(b)  and  (c).  63.8(f)(4),  and  63.9(b) 
through  (h)  that  apply  to  you  by  the 
specified  dates. 

(b)  As  specified  in  §  63.9(b)(2),  if  you 
start  your  affected  soiuce  before  June  12, 
2002,  you  must  submit  yoiu  initial 
notification  not  later  than  October  10, 
2002. 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
start  your  new  affected  soiuce  on  or 
after  June  12,  2002,  you  must  submit 
yoxu  initial  notification  not  later  than 
120  calendar  days  after  you  become 
subject  to  this  subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 

§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test,  opacity  observation, 
or  other  initial  compliance 
demonstration,  you  must  submit  a 
notification  of  compliance  status 
according  to  §  63.9(h)(2)(ii)  by  the  date 
specified  in  paragraph  (e)(1)  or  (2)  of 
this  section  as  applies  to  you. 

(1)  For  each  initial  compliance 
demonstration  that  does  not  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  that  includes  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to 

§  63.10(d)(2). 

§63.1455    Wiiat  reports  must  I  submit  and 
wiwn? 

(a)  You  must  submit  each  report  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
that  applies  to  you. 

(1)  You  must  submit  a  compliance 
report  semiannually  according  to  the 
requirements  in  paragraph  (b)  of  this 
section  and  containing  the  information 
in  paragraph  (c)  of  this  section. 

(2)  You  must  submit  an  immediate 
startup,  shutdown,  and  malfunction 
report  if  you  had  a  startup,  shutdown, 
or  malfunction  during  the  reporting 
period  that  is  not  consistent  with  your 
startup,  shutdown,  and  malfunction 
plan.  You  must  report  the  actions  taken 


for  the  event  by  fax  or  telephone  within 
2  working  days  after  starting  actions 
inconsistent  with  the  plan.  You  must 
submit  the  information  in 
§  63.10(d)(5)(ii)  of  this  part  by  letter 
within  7  working  days  after  the  end  of 
the  event  unless  you  have  made 
alternative  arrangements  with  the 
permitting  authority. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  under 
§  63.10(a),  you  must  submit  each 
compliance  report  required  in  paragraph 
(a)  of  this  section  according  to  the 
applicable  requirements  in  paragraphs 
(b)(1)  through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  begiiming  on  the 
compliance  date  that  is  specified  for 
your  affected  sovuce  in  §63.1443  and     • 
ending  on  June  30  or  December  31, 
whichever  date  comes  first  after  the 
compliance  date  that  is  specified  for 
your  source  in  §  63.1443. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
comes  first  after  your  first  compliance 
report  is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  fi-om  January  1  through 
June  30  or  the  semiannual  reporting 
period  ft'om  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  comes  first  after  the  end 
of  the  semiannual  reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3){iii)(A)  of  this  chapter,  you 
may  submit  the  first  and  subsequent 
compliance  reports  according  to  the 
dates  the  permitting  authority  has 
established  instead  of  according  to  the 
dates  in  paragraphs  (b)(1)  through  (4)  of 
this  section. 

(c)  Each  compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (3)  of  this  section  and,  as 
applicable,  paragraphs  (c)(4)  through  (8) 
of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
as  defined  in  40  CFR  63.2,  with  that 
official's  name,  title,  and  signatxue, 
certifying  the  accuracy  and 
completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and    - 
ending  dates  of  the  reporting  period. 
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I  j  (4)  If  you  had  a  startup,  shutdown  or 
inalfunction  diu-ing  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  are  no  deviations  from  any 
emission  limitations  (emission  limit, 
operating  limit,  opacity  limit)  that 
applies  to  you  and  there  are  no 
deviations  from  the  requirements  for 
work  practice  standards  in  this  subpart, 
a  statement  that  there  were  no 
deviations  from  the  emission 
limitations,  work  practice  standards,  or 
operation  and  maintenance 
requirements  diuing  the  reporting 
period. 

(6)  If  there  were  no  periods  during 
which  an  operating  parameter 
monitoring  system  was  out-of-control  as 
specified  in  §  63.8(c)(7),  a  statement  that 
there  were  no  periods  during  which  the 
monitoring  system  was  out-of-control 
during  the  reporting  period. 

(7)  For  each  deviation  from  an 
emission  limitation  (emission  limit, 
operating  limit,  opacity  limit)  and  for 
each  deviation  from  the  requirements 
for  work  practice  standards  that  occius 
at  an  affected  soiu*ce  where  you  are  not 
using  a  continuous  monitoring  system 
to  comply  with  the  emission  limitations 
or  work  practice  standards  in  this 
subpart,  the  compliance  report  must 
contain  the  information  in  paragraphs 
(b)(1)  through  (4)  of  this  section  and  the 
information  in  paragraphs  (b)(7)(i)  and 
(ii)  of  this  section.  This  includes  periods 
of  startup,  shutdown,  and  malfunction. 

(i)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(ii)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(8)  For  each  deviation  from  an 
emission  limitation  (emission  limit, 
operating  limit,  opacity  limit,  and 
visible  emission  limit)  occurring  at  an 
affected  source  where  you  are  using  a 
operating  parameter  monitoring  system 
to  comply  with  the  emission  limitation 
in  this  subpart,  you  must  include  the 
information  in  paragraphs  (b)(1)  through 
(4)  of  this  section  and  die  information 
in  paragraphs  (c){8)(i)  through  (xi)  of 
this  section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
monitoring  system  was  inoperative, 
except  for  zero  (low-level)  amd  high- 
evel  checks. 


(iii)  The  date,  time  and  duration  that 
each  monitoring  system  was  out-of- 
control,  including  the  information  in 
§  63.8(c)(8). 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(v)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(vi)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(vii)  A  summary  of  the  total  duration 
of  monitoring  system  downtime  during 
the  reporting  period  and  the  total 
duration  of  monitoring  system 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(viii)  A  orief  description  of  the 
process  units. 

(ix)  A  brief  description  of  the 
monitoring  system. 

(x)  The  date  of  the  latest  monitoring 
system  certification  or  audit. 

(xi)  A  description  of  any  changes  in 
continuous  monitoring  systems, 
processes,  or  controls  since  the  last 
reporting  period. 

(d)  If  you  have  obtained  a  Tide  V 
operating  permit  pursuant  to  40  CFR 
part  70  or  40  CFR  part  71  must  report 
all  deviations  as  defined  in  this  subpart 
in  the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii){A)  or 
40  CFR  71.6(a)(3){iiiKA).  If  you  submit 
a  compliance  report  pursuant  to 
paragraph  (a)  of  this  section  along  with, 
or  as  part  of,  the  semiannual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  required  information 
concerning  deviations  from  any 
emission  limitation(including  any 
operating  limit),  or  work  practice 
requirement  in  this  subpart,  submission 
of  the  compliance  report  is  deemed  to 
satisfy  any  obligation  to  report  the  same 
deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  compliance  report  does  not 
otherwise  affect  any  obligation  you  may 
have  to  report  deviations  from  permit 
requirements  to  the  permit  authority. 

§  63.1 456    Wtiat  records  must  I  Icsep  and 
how  long  must  I  Iwep  my  records? 

(a)  You  must  keep  the  records  listed 
in  paragraphs  (a)(1)  through  (7)  of  this 
section. 


(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  notification  of 
compliance  status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(4)  For  each  monitoring  system,  you 
must  keep  the  records  specified  in 
paragraphs  (a)(4)(i)  through  (iv)  of  this 
section. 

(i)  Records  described  in 
§  63.10(b)(2)(vi)  dm)ugh  (xi). 

(ii)  Monitoring  data  recorded  by  the 
monitoring  system  during  a 
performance  evaluation  as  required  in 
§63.6(h){7)(i)and(ii). 

(iii)  Previous  (i.e.,  superseded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(iv)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(5)  For  each  performance  test  you 
conduct  to  demonstrate  compliance 
with  a  opacity  limit  according  to 

§  63.1450(c),  you  must  keep  the  records 
specified  in  paragraphs  (a)(5)(i)  through 
(ix)  of  this  section. 

(i)  Dates  and  time  intervals  of  all 
opacity  observation  period  segments; 

(ii)  Description  of  overall  smelter 
operating  conditions  during  each 
observation  period.  Identify,  if  any.  the 
smelter  copper  production  process 
equipment  that  was  out-of-service 
during  the  performance  test  and  explain 
why  this  equipment  was  not  in 
operation; 

(iii)  Name,  affiliation,  and  copy  of 
current  visible  emission  reading 
certification  for  each  visible  emission 
observer  participating  in  the 
performance  test; 

(iv)  Name,  tide,  and  affiliation  for 
each  indoor  process  monitor 
participating  in  the  performance  test; 

(v)  Copies  of  all  visible  emission 
observer  opacity  field  data  sheets; 

(vi)  Copies  of  all  indoor  process 
monitor  operating  log  sheets; 

(vii)  Copies  of  all  data  summary 
sheets  used  for  data  reduction; 

(viii)  Copy  of  calculation  sheets  of  the 
average  opacity  value  used  to 
demonstrate  compliance  with  the 
opacity  limit;  and 

(ix)  Documentation  according  to  the 
requirements  in  §63.1450(c)(9)(iv)  to 
support  your  selection  of  the  site- 
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specific  capture  system  operating  limits 
used  for  each  batch  copper  converter 
capture  system  when  blowing. 

(6)  For  each  baghouse  subject  to  the 
operating  limit  in  §  63.1444(f)  or 

§  63.1446(c).  you  must  keep  the  records 
specified  in  paragraphs  (a)(6)(i)  and  (ii) 
of  this  section. 

(i)  Records  of  alarms  for  each  bag  leak 
detection  system. 

(ii)  Description  of  the  corrective 
actions  taken  following  each  bag  leak 
detection  alarm. 

(7)  For  each  control  device  other  than 
a  baghouse  or  venttui  wet  scrubber 
subject  to  site-specific  operating  limits 
in  §63. 1444(g)  or  §63. 1446(f).  you  must 
keep  documentation  according  to  the 
requirements  in  §63.1450(a)(5)(iv)  to 
support  yoiu  selection  of  the  site- 
specific  operating  limits  for  the  control 
device. 

(b)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(c)  As  specified  in  §63. 10(b)(1).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occiurence. 
measiu^ment.  maintenance,  corrective 
action,  report,  or  record. 

(d)  You  must  keep  each  record  on  site 
for  at  least  2  years  ^er  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  off  site  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§63.1457    Wliat  part  of  the  general 
provisions  apply  to  me? 

Table  2  to  this  subpart  shows  which 
parts  of  the  general  provisions  in  §§63.1 
through  63.15  apply  to  you. 

§63.1458    Who  implements  and  enforcM 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us.  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA),  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 
U.S.  EPA  Administrator  has  delegated 
authority  to  your  State,  local,  or  tribal 
agency,  then  that  agency  has  the 
authority  to  implement  and  enforce  this 
subpart.  You  should  contact  your  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder  40 
CFR  part  63,  subpart  E,  the  authorities 
listed  in  paragraph  (c)  of  this  section  are 
ret^ned  by  the  U.S.  EPA  Administrator 
and  are  not  transferred  to  the  State, 
local,  or  tribal  agency. 


(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  listed  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
emissi^  limitations  and  work  practice 
standards  in  §§63.1444  through  63.1446 
under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(f)  and  as 
defined  in  §63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.1 459    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows: 

Bag  leak  detection  system  means  a    • 
system  that  is  capable  of  continuously 
monitoring  relative  particulate  matter 
(dust)  loadings  in  the  exhaust  of  a 
baghouse  in  order  to  detect  bag  leaks 
and  other  upset  conditions.  A  bag  leak 
detection  system  includes,  but  is  not 
limited  to,  an  instnunent  that  operates 
on  triboelectric,  light  scattering, 
transmittance  or  other  effect  to 
continuously  monitor  relative 
particulate  matter  loadings. 

Baghouse  means  a  control  device  that 
collects  particulate  matter  by  filtering 
the  gas  stream  through  bags.  A  baghouse 
is  also  referred  to  as  a  "fabric  filter." 

Batch  copper  converter  means  a 
Pierce-Smith  converter  or  Hoboken 
converter  in  which  copper  matte  is 
oxidized  to  form  blister  copper  by  a 
process  that  is  performed  in  discrete 
batches  using  a  sequence  of  charging, 
blowing,  skimming,  and  pouring. 

Blowing  means  the  operating  mode  for 
a  batch  copper  converter  during  which 
air  or  oxygen-enriched  air  is  injected 
into  the  molten  converter  bath. 

Capture  system  means  the  collection 
of  components  used  to  capture  gases 
and  fumes  released  from  one  or  more 
emission  points,  and  to  convey  the 
captured  gases  and  fumes  to  a  control 
device.  A  captiue  system  may  include, 
but  is  not  limited  to,  the  following 
components  as  applicable  to  a  given 
capture  system  design:  duct  intake 
devices,  hoods,  enclosures,  ductwork, 
dampers,  manifolds,  plenums,  and  fans. 

Charging  means  the  operating  mode 
for  a  batch  copper  converter  during 
which  molten  or  solid  material  is  added 
into  the  vessel. 

Control  device  means  the  air  pollution 
control  equipment  used  to  collect 
particulate  matter  emissions.  Examples 
of  such  equipment  include,  but  are  not 


limited  to,  a  baghouse,  an  electrostatic 
precipitator,  and'^  wet  scrubber. 

Copper  concentrate  dryer  means  a 
vessel  in  which  copper  concentrates  are 
heated  in  the  presence  of  air  to  reduce 
the  moisture  content  of  the  material. 
Supplemental  copper-bearing  feed 
materials  and  fluxes  may  be  added  or 
mixed  with  the  copper  concentrates  fed 
to  a  copper  concentrate  dryer. 

Copper  converter  department  means 
the  area  at  a  primary  copper  smelter  in 
which  the  copper  converters  are  located. 

Copper  matte  means  a  material 
predominately  composed  of  copper  and 
iron  sulfides  produced  by  smelting 
copper  ore  concentrates. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart  or  an  owner  or  operator  of  such 
a  source  fails  to  meet  any  of  the 
following: 

(1)  Any  requirement  or  obligation 
established  by  this  subpart  including, 
but  not  limited  to,  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard; 

(2)  Any  term  or  condition  that  is 
adopted  to  implement  an  applicable 
requirement  in  this  subpart  and  that  is 
included  in  the  operating  permit  for  any 
affected  soiuce  required  to  obtain  such 
a  permit;  or 

(3)  Any  emission  limitation 
(including  any  operating  limit)  or  work 
practice  standard  in  this  subpart  during 
startup,  shutdown,  or  malfunction, 
regardless  whether  or  not  such  failure  is 
permitted  by  this  subpart. 

Emission  limitation  means  any 
emission  limit,  opacity  limit,  operating 
limit,  or  visible  emission  limit. 

Fugitive  dust  material  means  copper 
concentrate,  dross,  reverts,  slag,  speiss, 
or  other  solid  copper-bearing  materials. 

Fugitive  dust  source  means  a 
stationary  source  of  particulate  matter 
emissions  resulting  from  the  handling, 
storage,  transfer,  or  other  management 
of  fugitive  dust  materials  where  the 
source  is  not  associated  with  a  specific 
process,  process  vent,  or  stack. 
Examples  of  a  fugitive  dust  soiut:e 
include,  but  are  not  limited  to,  on-site 
roadways  used  by  trucks  transporting 
copper  concentrate,  unloading  of 
materials  from  trucks  or  railcars, 
outdoor  material  storage  piles,  and 
transfer  of  material  to  hoppers  and  bins. 

Holding  means  the  operating  mode  for 
a  batch  copper  converter  during  which 
the  molten  bath  is  maintained  in  the 
vessel  but  no  blowing  is  performed  nor 
is  material  added  into  or  removed  fi'om 
the  vessel. 

Opacity  means  the  degree  to  which 
emissions  reduce  the  transmission  of 
light. 
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Particulate  matter  means  any  finely 
divided  solid  or  liquid  material,  other 
than  uncombined  water,  as  measured  by 
the  specific  reference  method. 

Pouring  means  the  operating  mode  for 
a  batch  copper  converter  during  which 
molten  copper  is  removed  fi-om  the 
vessel. 

Primary  copper  smelter  means  any 
installation  or  any  intermediate  process 
engaged  in  the  production  of  copper 
from  copper  sulfide  ore  concentrates 
through  the  use  of  pyrometallurgical 
techniques. 


Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Skimming  means  the  batch  copper 
converter  operating  mode  during  which 
molten  slag  is  removed  from  the  vessel. 

Slag  cleaning  vessel  means  a  vessel 
that  receives  molten  copper-bearing 
material  and  the  predominant  use  of  the 
vessel  is  to  separate  this  material  into 
molten  copper  matte  and  slag  layers. 

Smelting  furnace  means  a  furnace, 
reactor,  or  other  type  of  vessel  in  which 
copper  ore  concentrate  and  fluxes  are 
melted  to  form  a  molten  mass  of 


material  containing  copper  matte  and 
slag.  Other  copper-bearing  materials 
may  also  be  charged  to  the  smelting 
furnace. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act. 

As  required  in  §63.1457,  you  must 
comply  with  the  requirements  of  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A)  shown  in  the 
following  table: 


Table  1  to  Subpart  QQQ  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  QQQ 


Citation 


§»3.1  

§63.2  

§63.3  

§63.4  

§63.5  

§63.6(a)-(g) 


§  63.6(h) 


§p3.6(i)-(j) 

§63.7(a)(1)-(2) 


§83.7(a)(3).  (b)-(h)  

§63.8   except   for   (a)(4),(c)(4),   and 

(0(6). 
§63.8(a)(4) 


§63.8(0(4) 
§  63.8(f)(6) . 


§63.9  

§  63.9(g)(5) 


§63.10    except 

(c)(7)-(8). 
§63.10(b)(2)(xiii) 

ll 
§63.10(c)(7)-(8)  , 


for    (b)(2)(xiii)    and 


563.11 


§< 

§63.12  

§§63.13-63.15 


Subject 


Applicability 

Definitions 

Units  and  Abbreviations  

Prohibited  Activities  

Construction  and  Reconstruction 

Compliance    with    Standards    and 

Maintenance  requirements. 
Determining  compliance  with  Opacity 

and  VE  standards. 


Extension  of  Compliance  and  Presi- 
dential Compliance  Exemption. 

Applicability  and  Performance  Test 
Dates. 

Performance  Testing  Requirements 

Monitoring  Requirements  

Additional  Monitoring  Requirements 
for  Control  devices  in  §63. 11 . 

Continuous  Monitoring  System  Re- 
quirements. 

RATA  Altemative 


Notification  Requirements 
DATA  reduction  


Applies  to  subpart  QQQ 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

No  .. 


Recordkeeping    and    reporting    Re- 
quirements. 
CMS  Records  for  RATA  Altemative  .. 


Records  of  Excess  Emissions  and 
Parameter  Monitoring  Accedences 
for  CMS. 

Control  Device  Requirements  

State  Authonty  and  Delegations  

Addresses,  Incorporation  by  Ref- 
erence, Availability  of  Information. 


Yes. 

No  .. 

Yes. 
Yes. 

No  .. 

No  .. 

No  .. 

Yes. 
No  .. 

Yes. 

No  .. 

No  .. 


No  .. 
Yes. 
Yes. 


Explanation 


Subpart  QQQ  specifies  the  require- 
ments and  test  protocol  used  to 
determine  compliance  with  the 
opacity  limits. 


Subpart  QQQ  specifies  performance 
test  applicability  and  dates. 


Subpart  QQ  does  not  require  flares. 

Sut>pan  QQQ  specifies  requirements 
for  operation  of  CMS 

Subpart  QQQ  does  not  require  con- 
tinuous emission  monitoring  sys- 
tems. 

Subpart  QQQ  specifies  data  reduc- 
tion requirements 


Subpart  QQQ  does  not  require  con- 
tinuous emission  monitoring  sys- 
tems. 

Subpart  QQQ  specifies  record  keep- 
ing requirements 

Subpart  QQQ  does  not  require  flares 


Figure  1  to  Subpart  QQQ  of  Part  63. — Data  Summary  Sheet  for  Determination  of  Average  Opacity 
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verters blowing 
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for  1  -minute  inter- 
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Visible  emissions 
interference  ob- 
served during  1  - 
minute  interval? 
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Average  opacity 
for  1 -minute  inter- 
val blowing  without 
visible  emission 
interferences 
(percent) 
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Figure  1  to  Subpart  QQQ  of  Part  63.— Data  Summary  Sheet  for  Determination  of  Average  Opacity— 

Continued 

« 

Clock  time 

Number  of  con- 
verters blowjng 

Converter  aisle  activity 

Average  opacity 
for  1 -minute  inter- 
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Visible  emissions 
interference  ob- 
served during  1  - 
minute  interval? 
(yes  or  no) 

Average  opacity 
for  1 -minute  inter- 
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visible  emission 
interferences 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  260  et  aL 

Hazardous  Waste  Management  System; 

Modification  of  the  Hazardous  Waste 

Program;  Cathode  Ray  Tubes  and 

Mercury-Containing  Equipment;  Proposed 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260,  261,  264,  268,  270, 
and  273 

[FRL-7217-7] 

RIN  20S0-AE52 

Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Program;  Cathode  Ray  Tubes 
and  Mercury-Containing  Equipment 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  Many  used  cathode  ray  tubes 
(CRTs)  and  items  of  merciuy-containing 
equipment  are  ciurently  classified  as 
characteristic  hazardous  wastes  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  They  are 
therefore  subject  to  the  hazardous  waste 
regulations  of  RCRA  Subtitle  C  unless 
they  come  from  a  household  or  a 
conditionally  exempt  small  quantity 
generator.  Today,  the  Environmental 
Protection  Agency  (EPA)  proposes  and 
seeks  comment  on  an  exclusion  from 
the  definition  of  solid  waste  which 
would  streamline  RCRA  management 
requirements  for  used  cathode  ray  tubes 
(CRTs)  and  glass  removed  from  ORTs 
sent  for  recycling.  In  today's  notice,  the 
Agency  also  clarifies  the  status  of  used 
CRTs  sent  for  reuse.  In  addition,  EPA 
proposes  and  seeks  comment  on 
streamlining  management  requirements 
for  used  mercury-containing  equipment 
by  adding  it  to  the  federal  list  of 
universal  wastes. 

DATES:  To  make  sure  EPA  considers 
yova  conunents  or  suggested  revisions  to 
this  proposal,  they  must  be  postmarked 
on  or  before  August  12,  2002. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2002-CRTP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Hand  deliveries 
of  comments  should  be  made  to  the 
Arlington,  VA  address  listed  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Comments  may  also  be 
submitted  electronically  to  rcra- 
docket@epamail.epa.gov.  See  the 
beginning  of  the  SUPPLEMENTARY 
INFORMATION  section  for  instructions  on 
electronic  submissions. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Docket  and  Information 
Center  (RIC)  located  at  Crystal  Gateway 


1,  First  Floor,  1235  Jefferson  Davis 
Highway.  Arlington,  VA.  The  docket  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  the  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$0.15/page.  The  index  is  available 
electronically.  See  the  SUPPLEMENTARY 
INFORMATION -section  for  information  on 
accessing  it. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund/EPCRA/UST  Call  Center  at 
(800)  424-9346  (toll  free)  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Ms.  Marilyn  Goode,  Office  of 
Solid  Waste  (5304W),  U.S. 
Enviromnental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue  NW,  Washington,  DC  20460, 
(703)  308-8800,  electronic  mail: 
goode.marilyn@epa.goy. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Comment  Submission 

You  may  submit  comments 
electronically  through  the  Internet  to: 
rcra-docket€iepa.gov.  You  shoiUd 
identify  comments  in  electronic  format 
with  the  docket  number  F-2002-CRTP- 
FFFFF.  All  electronic  comments  must 
be  submitted  as  an  ASCII  (text)  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If  possible, 
fiPA's  Office  of  Solid  Waste  (OSW) 
would  also  like  to  receive  an  additional 
copy  of  the  comments  on  disk  in 
WordPerfect  6.1  file  format. 
Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  1200  Pennsylvania 
Avenue  NW,  Washington,  DC  20460.  If 
possible,  please  provide  two  non-CBI 
summaries  of  any  CBI  information. 
Some  of  the  supporting  dociunents  in 
the  docket  also  are  available  in 
electronic  format  on  the  Internet  at  URL: 
http://www.epa.gov/epaoswer/ 
hazwaste/recycle/electron/crt.htm. 

EPA  will  keep  the  official  record  for 
this  action  in  paper  form.  Accordingly, 
we  will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  also 
will  include  all  comments  submitted 
directly  in  writing.  The  official 


administrative  file  is  the  paper  file 
maintained  at  the  RCRA  Docket,  the 
address  of  which  is  in  ADDRESSES  at  the 
beginning  of  this  document. 

EPA's  responses  to  public  comments, 
whether  the  comments  are  received  in 
written  or  electronic  format,  will  be 
published  in  the  Federal  Register  or  in 
a  response  to  comments  document 
placed  in  the  public  docket.  We  will  not 
reply  immediately  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

You  may  view  public  comments  and 
the  supporting  materials  for  the  issues 
and  memoranda  discussed  below  in  the 
RCRA  Information  Center  (RIC)  located 
at  Crystal  Gateway  1,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  file 
materials,  we  recommend  that  you  make 
an  appointment  by  calling  (703)  603- 
9230.  You  may  copy  a  maximum  of  100 
pages  frttm  any  file  maintained  at  the 
RCRA  Docket  at  no  charge.  Additional 
copies  cost  $0.15  per  page. 
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Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  601  et  seq. 
Paperwork  Reduction  Act 
.  Unfunded  Mandates 

E.  Executive  Order  13132 

F.  Executive  Order  13175 

G.  Executive  Order  13045 
H.  Executive  Order  13211 

,L  National  Technology  Transfer  and 
J  Advancement  Act  of  1995 
J.  Environmental  Justice 

I.  Legal  Authority 

These  regulations  are  proposed  under  the 
authority  of  sections  2002(a),  3001,  3002, 
3004,  and  3006  of  the  Solid  Waste  Disposal 
Act  of  1970,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA),  and  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  42  U.S.C.  6912(a),  6921,  6922,  6924, 
and  6926. 

n.  List  of  Abbreviations  and  Acronyms 

CES    Computers  and  Electronics 

Subcommittee 
CFR    Code  of  Federal  Regulations 
CRT    Cathode  Ray  Tube 
CSI    Common  Sense  Initiative 
DOT    Department  of  Transportation 
FPD    Flat  Panel  Display 
HDTV    High  Definition  Television 
LCD    Liquid  Crystal  Display 
LDR 
LQHUW    Large  Quantity  Handler  of 

Universal  Waste 
OECD    Organization  for  Economic 

Cooperation  and  Development 
OSHA    Occupational  Safety  and  Health 

Administration 
RCRA    Resource  Conservation  and  Recovery 

Act 
SQHUW    Small  Quantity  Handler  of 

Universal  Waste 
TC    Toxicity  Characteristic 
TCLP    Toxicity  Characteristic  Leaching 

Procedure 
TSDF    Treatment,  Storage  and  Disposal 

Facility 
TV    Television 
USWAG    Utility  Solid  Waste  Activities 

Group 
UWR    Universal  Waste  Rule 
WTE    Waste-to-Energy 

m.  Cathode  Ray  Tubes 

A.  What  Is  The  Purpose  of  EPA's 
Proposal? 

Technological  advances  in 
information  management  and 
communication  have  improved  the 
quality  of  people's  lives  in  countless 
ways.  However,  our  growing  use  of 
electronic  products  at  home  and  in  the 
workplace  has  given  us  a  new 
environmental  challenge:  Electronics 
waste.  Today's  proposed  rule  is  an 
important  step  towards  meeting  the 
challenge  of  managing  electronics  waste 
in  a  way  that  is  environmentally  sound 
while  at  the  same  time  encouraging  the 
reuse  and  recycling  of  these  materials. 

EPA  estimates  that  about  57  million 
televisions  and  computers  are  sold 


annually  to  households  and  businesses 
in  the  United  States.  These  purchasers 
often  do  not  discard  older  models  when 
buying  newer  versions  of  the  same 
products.  Consumers  (both  business  and 
household)  frequently  store  their  retired 
products.  Experts  agree  that  the  average 
household  may  have  between  two  and 
three  imits  in  storage.  The  numbers  of 
units  (mainly  computers)  stored  by 
businesses  are  of  course  much  greater. 
In  total,  approximately  20  to  24  million 
computers  and  televisions  are  added  to 
storage  each  year.  Over  the  next  decade, 
storage  is  expected  to  increase  at  a  faster 
rate  because  of  advances  in  digital 
technology  for  televisions.  Just  as 
advances  in  computer  speed  and  . 
software  have  made  older  computers 
imeconomical  to  repair,  newer  digital 
broadcast  standards  are  likely  to  reduce 
the  repair  and  resale  value  of  older 
televisions. 

Recycling  glass  from  computers  and 
televisions  is  still  largely  a  new 
industry.  However,  the  number  of  units 
available  for  reuse  or  recycling  is 
growing  rapidly,  and  state  and  industry 
initiatives  to  promote  recycling  are 
increasing.  EPA  is  eager  to  see  this 
industry  grow,  in  part  because  reusing 
and  recycling  these  materials  saves 
valuable  natural  resoiuces  and  avoids 
their  disposal  in  landfills  and 
incinerators.  The  Agency  must,  of 
coiu'se,  assure  that  materials  under 
RCRA  jurisdiction  are  managed  in  a  way 
that  protects  human  health  and  the 
environment. 

Today,  the  Agency  seeks  comment  on 
streamlining  management  requirements 
for  used  CRTs  and  processed  CRT  glass 
by  proposing  a  conditional  exclusion 
from  the  definition  of  solid  waste  for 
these  materials  when  they  are  recycled 
(see  proposed  40  CFR  261.4(a)(23)  and 
261.4(b)(39)).  The  purpose  of  these 
proposed  simplified  requirements  is  to 
encourage  greater  reuse,  recycling,  and 
better  management  of  this  growing 
wastestream,  while  maintaining 
necessary  environmental  protection.  We 
are  also  soliciting  comment  on  certain 
conditions  intended  to  ensure  that  the 
materials  are  handled  as  commodities 
rather  than  wastes. 

B.  What  Are  Cathode  Ray  Tubes? 

Cathode  ray  tubes  (CRTs)  are  vacuum 
tubes,  made  primarily  of  glass,  which 
constitute  the  video  display  components 
of  televisions  and  computer  monitors. 
CRT  sizes  are  typically  measured  from 
one  comer;  the  diagonal  of  a  CRT 
display  generally  ranges  from  1  to  38 
inches.  Other  types  of  CRTs  include 
medical,  automotive,  oscilloscope,  and 
appliance  CRTs,  which  are  typically  12 
inches  diagonal  or  smaller,  while 


military  and  aircraft  control  tower  CRTs 
may  be  much  larger. 

CRTs  are  built  of  a  specialized  glass 
that  often  contains  lead.  They  consist  of 
four  major  parts:  A  glass  panel 
(faceplate);  a  shadow  mask;  a  glass 
fimnel;  and  a  glass  neck  which  houses 
the  electron  gun.  The  glass  panel  is  the 
front  of  the  CRT  that  the  viewer  sees 
when  looking  at  a  TV  or  computer 
screen.  The  shadow  mask  is  a  thin  metal 
sheet  with  holes  that  is  located 
immediately  behind  the  glass  panel. 
Attached  to  the  back  of  the  glass  panel 
is  the  glass  funnel.  The  panel  and 
fuimel  are  joined  with  the  shadow  mask 
and  sealed  together  with  a  low- 
temperature  glass  frit,  consisting  of 
solder  glass  containing  organic  binders. 
The  back  end  of  the  CRT  is  the  glass 
neck  that  holds  the  electron  gxm.  This 
gun  produces  the  electrons  that  strike 
the  glass  panel,  resulting  in  viewable 
images  on  the  display  surface.  A  CRT  is 
assembled  into  a  monitor,  a  unit  that 
includes  several  other  parts,  including  a 
plastic  cabinet,  electromagnetic  shields, 
circuit  boards,  connectors,  and  cabling. 

C.  Why  Are  Cathode  Ray  Tubes  an 
Environmental  Concern? 

Under  SubtiUe  C  of  RCRA,  a  solid 
waste  is  a  hazardous  waste  if  it  exhibits 
one  or  more  of  the  characteristics  of 
ignitability,  corrosivity,  reactivity,  or 
toxicity  in  40  CFR  part  261,  subpart  C, 
or  if  it  is  a  listed  hazardous  waste  in  part 
261,  subpart  D.  The  RCRA  regulations 
set  forth  requirements  for  hazardous 
waste  generators,  transporters,  and 
owners  and  operators  of  treatment, 
storage,  and  disposal  facilities  (TSDFs). 
EPA  regulations  dso  contain  exclusions 
for  certain  wastes  from  the  definition  of 
solid  waste  or  hazardous  waste  (40  CFR 
261.4)(a)  and  (b)).  In  addition,  EPA  has 
developed  streamlined  rules  for 
particular  wastes,  including  recyclable 
wastes  (40  CFR  part  266)  and  universal 
wastes  such  as  batteries,  pesticides, 
thermostats,  and  lamps  that  are  widely 
generated  by  different  industries  (40 
CFR  part  273). 

Manufactiuers  generally  use 
significant  quantities  of  lead  to  make 
color  cathode  ray  tubes.  Televisions  and 
color  computer  monitors  contain  an 
average  of  four  pounds  of  lead  (the  exact 
amount  depends  on  si2w  and  make). 
Lead  is  present  in  the  panel  glass, 
funnel,  neck,  and  glass  frit  of  color 
CRTs,  with  the  highest  concentrations 
usually  found  in  the  frit  and  funnel 
glass.  The  amount  of  lead  used  in  some 
manufacturing  processes  of  CRTs 
appears  to  be  decreasing.  However, 
according  to  a  study  of  CRTs  published 
by  the  University  of  Florida,  the  average 
concentration  of  lead  in  leachate  from 
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colored  CRT  glass  generated  through 
EPA's  toxicity  characteristic  leaching 
procedure  (TCLP)  was  22.2  milligrams 
per  liter  (mg/1).  This  level  is 
considerably  above  the  toxicity 
characteristic  regulatory  level  of  5 
milligrams  per  liter  that  is  used  to 
classiiy  lead-containing  wastes  as 
hazardous  (40  CFR  261.24(b)).  For 
monochrome  CRTs,  the  average  lead 
leachate  concentration  was  0.03  mg/1. 
These  data  appear  to  indicate  that  black 
and  white  monitors  do  not  generally  fell 
the  TC.  The  faceplate  also  does  not 
usually  fail  the  TC. 

Other  hazardous  constituents 
sometimes  present  in  CRT  glass  are 
mercury,  cadmium,  and  arsenic. 
However,  these  constituents  are  found 
in  very  low  concentrations  that  are 
unlikely  to  exceed  the  TC  concentration 
limits  [see  Characterization  of  Lead 
Leachability  from  Cathode  Ray  Tubes 
Using  the  Toxicity  Characteristic 
Leaching  Procedure,  T.G.  Townsend  et 
al.,  University  of  Florida,  1999).  Flat 
panel  displays  (FPDs)  have  emerged  on 
the  electronics  market  as  a  replacement 
for  CRTs  in  certain  applications, 
primarily  because  FPDs  are  lighter, 
smaller,  and  more  portable,  and  they 
consume  less  energy  diuing  operation. 
FPDs  generally  contain  no  lead,  but  may 
contain  encapsulated  mercury  in  small 
amounts. 

D.  How  Are  Used  Cathode  Ray  Tubes 
Currently  Managed? 

1.  Reuse 

Many  used  computers  are  resold  or 
donated  so  that  they  can  be  used  again, 
either  as  is  or  after  minor  repairs. 
Although  the  Agency  has  no  legal 
jurisdiction  over  reused  computers,  we 
encourage  this  option  as  a  responsible 
way  to  manage  these  materials,  because 
preventing  or  delaying  the  generation  of 
waste  often  conserves  resources.  This 
option  extends  the  lives  of  valuable 
products  and  keeps  them  out  of  the 
waste  management  system  for  a  longer 
time.  Reuse  also  allows  schools,  non- 
profit organizations,  and  individual 
families  to  use  equipment  that  they 
otherwise  could  not  afford.  Many 
markets  for  reuse  of  computers  are 
located  abroad,  partiadarly  in  coimtries 
where  few  may  be  able  to  purchase 
state-of-the-art  new  eauipment. 

Organizations  whicn  handle  used 
computers  vary  from  area  to  area.  In 
some  cases,  nonprofit  organizations 
such  as  charities  and  school  districts 
take  donations  of  used  computer 
equipment.  These  organizations  may 
test  die  equipment,  and,  if  necessary, 
rewire  it  and  replace  various  parts, 
including  the  electron  gun,  before 


sending  them  for  reuse.  In  other  cases, 
the  entities  that  collect  the  CRTs  send 
them  to  another  organization  with  more 
expertise  for  evaluation  and  possible 
repair  and  reuse.  CRTs  that  cannot  be 
used  after  such  minor  repairs  may  be 
sent  to  recycling  or  disposal.  CRTs  from 
televisions  are  more  likely  to  be 
repaired  by  appliance  dealers  or  small 
repair  shops  before  reuse. 

2.  Recycling 

a.  Collection  of  used  CRTs.  If  reuse  or 
repair  is  not  a  practical  option,  CRTs 
can  be  sent  for  recycling,  which 
typically  consists  of  disassembly  for  the 
purpose  of  recovering  valuable  materials 
from  the  CRTs,  especially  glass.  A 
growing  number  of  municipalities  are 
offering  to  collect  computers  and 
electronics  for  recycling.  In  addition, 
public  and  private  organizations  have 
emerged  that  accept  CRTs  for  the  same 
purpose.  Examples  of  such 
organizations  include  county  recycling 
drop-off  centers,  television  repair  shops, 
charities,  electronics  recycling 
companies,  and  electronics 
manufactiuers  and  retailers. 

An  increasing  nimiber  of  electronics 
manufactiu'ers  are  offering  to  take  back 
computer  CRTs  for  recycling.  In  some 
cases,  these  services  are  provided  free. 
In  other  cases,  a  fee  is  charged,  usually 
for  shipping  and  handling.  Take-back 
programs  have  been  available  for  some 
time  to  major  corporations  and  large 
purchasers  of  electronic  equipment. 
Now,  electronics  manufacturers  are 
beginning  to  offer  similar  services  for 
computer  CRTs  to  small  businesses  and 
households. 

b.  Recycling  of  unused  CRTs  and 
unused  CRT  glass.  Makers  of  glass  for 
CRTs  recycle  some  of  the  glass  they 
produce  because  it  does  not  meet 
product  specifications.  EPA  estimates 
that  about  one  or  two  percent  of  glass 
production  results  in  imused,  off- 
specification  products.  This  glass  is 
generally  recycled  into  new  CRT  glass. 
The  glass  may  be  recycled  on-site  at  a 
CRT  glass  maniifacturing  facility,  or  it 
may  be  sent  to  a  glass  processor. 
Computers  and  television  manufactiuers 
also  find  that  a  small  percentage  of 
assembled  monitors  are  "off- 
specification".  They  may  send  these 
unused  devices  to  a  glass  processor. 

c.  Glass  processing  and  other 
materials  recovery.  CRT  glass  processors 
that  accept  used  CRTs  generally  receive 
them  from  three  sources:  the  glass 
manufacturers  described  above  (who 
supply  most  of  the  glass),  manufacturers 
of  monitor  units  who  decide  not  to  sell 
off-specification  monitors,  and 
businesses  who  provide  used  computers 


or  televisions,  which  at  present  are  a 
much  smaller  soiuce. 

The  used  CRTs  are  typically  stored  in 
a  warehouse.  When  the  processing 
begins,  the  CRT  display  unit  is 
dismantled,  and  the  bare  CRT  is 
separated  from  all  other  parts  (usually 
glass,  plastic,  or  metal).  Next,  the 
vacuimi  is  released  by  drilling  through 
the  anode,  a  small  metal  button  in  the 
funnel.  The  different  glass  portions  of 
the  CRT  (faceplate,  funnel,  and  neck) 
are  then  separated  and  classified 
according  to  chemical  composition, 
especially  by  the  amount  of  lead 
contained.  The  same  sorting  takes  place 
for  broken  glass  received  from  CRT  glass 
manufacturers,  which  is  separated  into 
leaded  and  non-leaded  glass.  All  glass  is 
then  cleaned  and  the  coatings  removed. 
The  sorted  and  cleaned  cullet  (i.e., 
processed  glass)  is  then  typically  stored 
in  enclosed  areas  before  it  is  shipped 
off-site  to  a  CRT  glass  manufact\u-er  (or 
sometimes  to  a  smelter  or  to 
manufactiuers  of  other  kinds  of  glass). 
When  a  CRT  glass  manufacturing 
facility  receives  a  shipment  of  processed 
CRT  ^ass,  it  removes  the  anode  button 
and  further  crushes  the  glass,  which 
then  enters  a  furnace  to  be  heated  and 
made  into  new  CRT  glass. 

Sometimes  the  processed  glass  is  sent 
to  a  lead  smelter  where  it  is  recycled  to 
reclaim  the  lead  and  to  provide  silica, 
which  acts  as  a  fluxing  agent  in  the 
smelter.  These  uses  often  occur  if  the 
glass  does  not  meet  the  specifications 
for  CRT  glass.  The  cleaning  process 
described  above  also  generates  glass 
fines  that  are  collected  and  sold  to  lead 
smelters  to  be  used  as  a  fluxing  agent. 
In  addition,  processed  CRT  glass  may  be 
sent  to  copper  smelters,  also  for  use  as 
a  flux.  Sometimes  other  types  of 
production  facilities  use  processed  CRT 
glass  to  make  objects  such  as  radiation 
shielding,  acoustical  barriers,  optical 
glass  beads,  or  decorative  glass  and  tile 
products.  The  market  for  these  recycled 
glass  items  is  curreptly  limited,  but  may 
grow  in  the  future. 

3.  Disposal 

Many  consimiers  do  not  wish  to 
discard  monitors  and  TVs  if  they  can  be 
recycled.  Many  or  most  CRTs  therefore 
remain  in  storage.  Of  the  CRTs  that  are 
disposed  of  by  households,  most  go  to 
municipal  landfills,  and  others  to 
municipal  waste-to-energy  (WTE) 
fecilities.  Only  a  small  percentage  are 
recycled  (see  Life  Cycle  Assessment  of 
the  Disposal  of  Household  Electronics, 
D.  McKenna  et  al.,  August  1996,  which 
indicated  that  only  one  percent  of  CRTs 
from  households  were  recycled).  Some 
CRTs  from  non-household  soiut:es  are 
also  placed  in  municipal  landfills.  Some 


states  (such  as  Massachusetts  and 
California)  have  banned  CRTs  frt)m  all 
sources  from  landfills. 

E.  How  Do  EPA 's  Current  Regulations 
Apply  to  CRTs  and  Other  Electronic 
Materials? 

As  described  above,  CRT  glass  often 
exhibits  the  toxicity  characteristic  (TC) 
for  lead  because  this  constituent  is  used 
to  make  most  CRT  glass.  Whether  a 
person  or  facility  is  currently  subject  to 
the  RCRA  hazardous  waste  regulations 
depends  on  several  factors,  including 
whether  the  CRT  will  be  recycled  or 
disposed  and  the  type  of  user. 
Following  is  a  brief  description  of  how 
different  entities  are  currently  regulated. 

1.  Who  Is  Regulated  And  Who  Is  Not? 

a.  Households.  Households  that 
dispose  of  CRTs  are  exempt  from 
hazardous  waste  management 
requirements  under  40  CFR  261.4(b)(1). 
They  may  therefore  send  their  used 
computer  and  television  monitors  to  any 
facility  or  collector  for  recycling  or 
disposal  without  being  subject  to 
regulation.  Other  facilities  managing 
household  hazardous  waste  (such  as 
collectors,  recyclers,  or  disposers) 
continue  to  be  exempt  from  hazardous 
waste  requirements  unless  the 
household  waste  is  mixed  with  other 
resiUated  hazardous  waste. 

D.  Non-residential  generators.  Non- 
residential generators  of  less  than  100 
kilograms  (about  220  lbs)  of  hazardous 
waste  (including  CRTs)  in  a  calendar 
month  are  known  as  conditionally 
exempt  small  quantity  generators 
(CESQGs)  and  are  not  subject  to  most 
RCRA  Subtide  C  hazardous  waste 
management  standards.  The  Agency 
notes  that  about  7  or  8  CRTs  would  be 
sufficient  to  weigh  220  lbs  (assuming 
that  each  monitor  weighed  30  lbs). 
These  CESQGs  may  choose  to  send  their 
wastes  to  a  municipal  solid  waste 
landfill  or  other  facility  approved  by  the 
state  for  the  management  of  industrial  or 
municipal  non-hazardous  wastes, 
including  recycling  facilities  (40  CFR 
261.5).  Generators  of  more  than  100 
kilograms  (about  220  lbs)  and  less  than 
1,000  kilograms  (about  2,200  lbs)  of 
hazardous  waste  (including  CRTs)  in  a 
calendar  month  are  subject  to  the  RCRA 
hazardous  waste  management 
standards,  but  are  allowed  to  comply 
with  certain  reduced  regulatory 
requirements  (40  CFR  262.34). 
Generators  of  more  than  1 ,000  kilograms 
(about  2,200  lbs)  of  hazardous  waste  in 
a  calendar  month  are  considered  large 
quantity  generators  and  are  subject  to  all 
the  applicable  hazardous  waste 
regulations  for  generators  (40  CFR 
262.34).  CRTs  that  are  not  considered 


wastes  should  not  be  coimted  in 
determining  whether  a  generator  is  a 
CESQG,  SQG,  or  LQG. 

2.  When  Do  CRTs  Become  Wastes? 

To  determine  whether  a  non- 
residential facility  with  used  CRTs  must 
comply  with  the  RCRA  hazardous  waste 
regiUations,  the  user  must  first 
determine  if  its  used  CRTs  are  solid 
wastes.  Following  is  a  brief  description 
of  how  solid  waste  determinations  for 
CRTs  are  made  imder  federal  law. 

a.  Reuse  and  repair  of  used  CRTs. 
EPA  has  consistently  taken  the  view 
that  materials  used  and  taken  out  of 
service  by  one  person  are  not  wastes  if 
a  second  person  puts  them  to  the  same 
type  of  use  without  first  "reclaiming" 
them  (see  50  FR  624,  January  5, 1985). 
Many  CRTs  are  taken  out  of  service  by 
both  businesses  and  households  not 
because  they  can  no  longer  be  used,  but 
because  users  are  upgrading  their 
systems  to  take  advantage  of  the  rapid 
advances  that  have  resulted  in  better 
and  faster  electronics.  Businesses  and 
organizations  upgrading  their  computers 
often  replace  the  entire  computer 
system,  including  the  monitors.  A 
working  CRT-containing  unit 
considered  obsolete  by  one  user  is 
therefore  likely  to  be  capable  of  reuse  as 
a  computer  monitor  or  a  television 
monitor  by  another  user. 

Many  businesses  and  organizations 
that  take  CRTs  out  of  service  do  not 
have  the  specialized  knowledge  needed 
to  determine  whether  the  unit  can  be 
reused  as  a  computer  or  television 
display  imit.  Moreover,  those  entities 
often  do  not  decide  whether  a  particular 
CRT  will,  in  fact,  be  reused,  Many 
businesses  and  other  organizations  send 
used  computers  and  televisions  to 
resellers.  Resellers  often  test  CRTs  or 
otherwise  decide  if  the  CRTs  can  be 
reused  directly,  if  they  can  be  reused 
after  minor  repairs,  or  if  they  must  be 
sent  for  further  processing  or  disposal. 
Because  the  typical  original  user  usually 
lacks  the  specialized  knowledge  needed 
to  decide  the  future  of  a  CRT,  EPA  is 
today  clarifying  that  we  do  not  consider 
a  user  sending  a  CRT  to  a  reseller  for 
potential  reuse  to  be  a  RCRA  generator. 

Furthermore,  EPA  today  clarifies  that 
used  CRTs  imdergoing  repairs  before 
resale  or  distribution  are  not  being 
"reclaimed,"  and  are  considered  to  be 
products  "in  use"  rather  than  solid 
wastes.  Resellers  of  used  CRTs  generally 
test  and  identify  equipment  that  can  be 
resold  or  is  economically  repairable. 
Sometimes  the  equipment  is  collected 
and  redistributed  for  reuse  with  no 
repairs.  If  repairs  are  necessary,  they 
typically  consist  of  rewiring,  replacing 
defective  parts,  or  replacing  the  electron 


g\m.  Under  these  circumstances,  the 
CRT  would  still  be  considered  a 
conunercial  product  rather  than  a  solid 
waste.  EPA  believes  that  these  repairs 
and  replacement  activities  do  not 
constitute  waste  management. 

b.  Unused  CRTs  sent  for  recycling. 
Sometimes  manufacturers  of  computers 
and  televisions  send  unused  CRTs 
(usually  off-specification  CRTs)  directly 
to  glass  processors  who  break  the  CRTs 
and  separate  out  the  glass  components. 
Generally,  the  processor  then  sends  the 
processed  glass  to  a  glass-to-glass 
recycler  or  to  another  recycling  facility, 
such  as  a  lead  smelter.  Although  EPA 
could  consider  these  activities  to 
constitute  reclamation,  the  Agency  does 
not  regulate  the  reclamation  of  either 
listed  or  chtuacteristic  unused 
commercial  chemical  products  (see  50 
FR  14219,  April  11,  1985).  EPA 
considers  unused  CRTs  to  be  unused 
commercial  chemical  products. 
Therefore,  these  materials  are  not  solid 
wastes  when  sent  for  reclamation. 

c.  Used  CRTs  sent  for  recycling. 
Under  the  current  RCRA  regulations, 
used  CRTs  sent  direcdy  to  glass 
processors  or  other  recyclers  could 
under  some  circumstances  be 
considered  spent  materials  undergoing 
reclamation,  and  could  therefore  be 
solid  wastes.  However,  as  explained 
elsewhere  in  this  notice,  EPA  believes 
that  imder  some  circiunstances  used 
CRTs  sent  for  recycling  do  not  resemble 
spent  materials.  Therefore,  users  and 
resellers  sending  used  CRTs  to  recyclers 
should  check  with  their  authorized 
States  to  see  which  Subtide  C 
requirements,  if  any,  are  applicable  to 
their  activities.  EPA  encourages  States 
to  take  approaches  consistent  with 
today's  proposal.  The  Agency  is  today 
proposing  an  exclusion  from  the 
definition  of  solid  waste  for  used  CRTs 
being  recycled  if  they  are  managed 
imder  certain  conditions.  This  proposal 
is  discussed  later  in  this  notice. 

d.  Disposal.  If  a  non-household  entity 
decides  to  send  used  or  unused  CRTs 
direcUy  to  a  landfill  or  an  incinerator  for 
disposal  I  that  entity  would  be 
considered  the  generator  of  a  solid 
waste.  The  person  making  the  decision 
must  determine  if  the  CRTs  exhibit  a 
hazardous  waste  characteristic  under  40 
CFR  part  261,  subpart  C.  He  may  either 
test  the  CRTs  or  use  process  knowledge 
to  make  this  determination.  As  stated 
above,  many  or  most  CRTs  from  color 
computer  or  television  monitors  exhibit 
the  toxicity  characteristic  for  lead. 
Although  EPA's  data  indicate  that  most 
CRTs  from  black  and  white  monitors  do 
not  fail  the  TC,  those  that  do  are  subject 
to  all  applicable  hazardous  waste 
management  requirements.  When  a 
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decision  is  made  to  dispose  of 
hazardous  waste  CRTs,  the  non- 
residential user,  reseller,  or 
manufacturer  must  comply  with  all 
applicable  hazardous  waste  generator 
requirements  of  40  CFR  part  262, 
including  packaging  and  labeling.  90- 
day  accumulation  requirements,  use  of 
the  hazardous  waste  manifest,  and 
recordkeeping  and  reporting  (unless  the 
generator  is  a  CESQG). 

Some  companies  ship  their  waste 
CRTs  to  hazardous  waste  landfills  for 
disposal.  Used  CRTs  generated  by  a 
non-residential  facility  that  fail  the  TC 
for  lead  must  meet  applicable  land 
disposal  restrictions  (LDRs)  before  being 
placed  in  a  land-based  imit,  such  as  a 
landfill.  These  restrictions  do  not  apply 
to  CRTs  generated  by  households  or 
CESQGs.  To  meet  LDRs,  the  CRT  glass 
must  be  treated  so  that  the  TCLP  lead 
concentration  does  not  exceed  0.75  mg 
per  liter.  This  concentration  level  is 
generally  achieved  by  crushing  and 
stabilizing  the  glass  through  the 
addition  of  chemicals  which  reduce  the 
solubility  of  lead  when  contacted  by 
leachate. 

3.  When  Do  Non-CRT  Electronic 
Materials  Become  Wastes? 

In  1992,  the  Agency  issued  a 
memorandimi  to  its  EPA  Regional  Waste 
Management  Directors  stating  that  used 
whole  circuit  boards  are  considered  to 
be  scrap  metal  when  sent  for 
reclamation,  and  therefore  exempt  from 
regulation  under  RCRA.  The  Agency  has 
also  addressed  printed  circuit  boards  in 
the  Land  Disposal  Restrictions  Phase  IV 
rulemaking  [see  62  FR  25998,  May  12, 
1997).  In  that  rulemaking,  the  Agency 
provided  an  exclusion  from  the 
definition  of  solid  waste  at  40  CFR 
261. 4(a)(14)  for  shredded  circuit  boards 
being  reclaimed,  provided  they  are 
stored  in  containers  sufficient  to  prevent 
a  release  to  the  envirorunent  prior  to 
recovery  and  provided  they  are  free  of 
mercury  switches,  mercury  relays, 
nickel-cadmiiun  batteries  and  lithiiun 
batteries.  Subsequently,  on  May  26. 
1998  (63  FR  28556),  the  Agency 
clarified  that  the  scrap  metal  exemption 
applies  to  whole  used  circuit  boards 
that  contain  minor  battery  or  mercury 
switch  components  and  that  are  sent  for 
continued  use,  reuse,  or  recovery.  lu 
that  notice,  EPA  stated  that  it  was  not 
the  Agency's  intent  to  regulate  imder 
RCRA  circuit  boards  containing 
minimal  quantities  of  mercury  and 
batteries  that  are  protectively  packaged 
to  minimize  dispersion  of  metal 
constituents.  Once  these  materials  are 
removed  bom  the  boards,  they  become 
a  newly  generated  waste  subject  to  a 
hazardous  waste  determination.  If  they 


meet  the  criteria  to  be  classified  as  a 
hazardous  waste,  they  must  be  handled 
as  hazardous  waste;  otherwise  they 
mu^t  be  managed  as  a  solid  waste. 

The  Agency  is  studying  certain  non- 
CRT  electronic  materials  to  determine 
whether  they  consistently  exhibit  a 
characteristic  of  hazardous  waste. 
However,  we  are  not  currently  aware  of 
any  non-CRT  computer  components  or 
electronic  products  that  would  generally 
be  hazardous  wastes.  With  respect  to 
these  materials,  the  Agency  would  use 
the  same  line  of  reasoning  that  is 
outlined  above  for  CRTs  to  determine  if 
the  materials  are  solid  wastes.  That  is, 
if  an  original  user  sends  electronic 
materials  to  a  reseller  because  he  lacks 
the  specialized  knowledge  needed  to 
determine  whether  the  units  can  be 
reused  as  products,  the  original  user  is 
not  a  RCRA  generator.  The  materials 
would  not  be  considered  solid  wastes 
until  a  decision  was  made  to  recycle 
them  in  other  ways  or  dispose  of  them. 

F.  What  Are  The  Common  Sense 
Initiative  (CSI)  Recommendations? 

From  1994  through  1998,  EPAs 
Common  Sense  Initiative  (CSI)  explored 
the  environmental  regulation  of  six 
industry  sectors  and  looked  for  ways  to 
make  environmental  regulation 
"cleaner,  cheaper,  and  smarter."  EPA 
established  CSI  as  an  advisory 
committee  (the  "CSI  Council")  under 
the  Federal  Advisory  Conunittee  Act. 
The  CSI  Coimcil  included 
representatives  from  each  industry 
sector,  from  non-govemmental 
environmental  and  community 
organizations,  from  state  governments, 
and  from  colleges  and  universities.  EPA 
also  established  subcommittees  of  the 
Council  for  each  industry  sector.  The 
subcommittees  included  representatives 
of  the  various  stakeholders  represented 
in  the  CSI  Council.  One  of  the  industry 
sectors  selected  for  this  initiative  was 
the  computer  and  electronics  industry. 
The  CSI  Computers  and  Electronics 
Subcommittee  (CES)  then  formed  a 
workgroup  to  examine  regulatory 
barriers  to  pollution  prevention  and 
recycling.  The  workgroup  (known  as  the 
"Overcoming  Barriers  Workgroup") 
explored  the  problems  of  managing 
mounting  volumes  of  outdated 
computer  and  electronics  equipment. 

One  of  the  concerns  investigated  by 
the  Overcoming  Barriers  Workgroup  and 
the  CES  was  the  barrier  to  CRT  recycling 
created  by  some  existing  hazardous 
waste  management  regulations.  The  CES 
urged  that  removing  such  barriers  was 
essential  to  fostering  CRT  recycling, 
especially  glass-to-glass  recycling.  The 
Subcommittee  believed  that  CRT 
recycling  would  provide  the  following 


benefits:  (1)  Less  lead  sent  to  landfills 
and  combustors;  (2)  added  resource 
value  of  specialty  glass  and  lead;  (3) 
lower  waste  msmagement  costs;  (4)  less 
regulatory  vmcertainty  about  CRT 
recovery  and  recycling;  (5)  less  use  of 
raw  lead  in  CRT  glass  manufacturing; 
(6)  better  melting  characteristics, 
improved  heat  transfer,  and  lower 
energy  consumption  in  CRT  glass 
manufacturing  furnaces;  (7)  improved 
CRT  glass  quality;  and  (8)  lower 
emissions  of  lead  from  CRT  glass 
manufacturing.  The  CES  Subconunittee 
indicated  that  some  recycling  methods 
or  end  products  (other  than  those 
associated  with  glass-to-glass  recycling) 
may  pose  risks  to  human  health  and  the 
environment  and  would  require  further 
investigation. 

As  a  result  of  the  finding  of  the  CES 
Subcommittee,  the  CSI  Council  issued  a 
document  tided  Recommendation  on 
Cathode  Ray  Tube  (CRT)  Glass-to-Glass 
Recycling.  In  this  dociunent,  the 
Council  recommended  streamlined 
regulatory  requirements  for  CRTs  that 
woidd  encoiu^ge  recycling  and  better 
management.  The  recommendations 
included  streamlined  requirements  for 
packaging,  labeling,  transportation; 
general  performance  standards  for  glass 
processors;  and  export  provisions.  The 
CSI  Council  also  recommended  an 
exclusion  from  the  definition  of  solid 
waste  for  processed  glass  that  is  used  to 
make  new  CRT  glass.  In  today's 
dociunent,  EPA  proposes  an  exclusion 
from  the  definition  of  solid  waste  which 
would  streamline  management 
requirements  for  used  CRTs.  Although 
the  requirements  proposed  today  are 
more  streamlined  that  those 
recommended  by  the  CSI  Coimcil,  we 
believe  that  they  will  be  just  as  effective 
in  fostering  the  goals  of  the  Council.  The 
Agency  is  also  soliciting  comment  on 
several  alternative  management 
requirements. 

G.  Proposed  Requirements  for  Used 
CRTs  Undergoing  Recycling 

1.  What  Will  Not  Be  Affected  by  Today's 
Proposed  Rule? 

All  materials  discussed  above  that  are 
not  currently  regulated  under  RCRA 
will  remain  unaffected  by  today's 
proposal.  Used  CRTs  from  households 
and  CESQGs  will  retain  their  current 
regulatory  exemptions.  Used  CRTs  from 
any  source  that  are  sent  for  reuse  as  is 
or  after  minor  repairs  are  not  wastes. 
Proposed  §  261.4(a)(23)  will  provide 
better  notice  of  this  interpretation  of  our 
current  regulations.  Unused  CRTs  sent 
for  recycling  will  still  be  classified  as 
commercial  chemical  products  which 
are  not  solid  wastes  even  if  they  are 
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reclaimed  or  speculatively  accumulated. 
Finally,  both  used  and  unused  CRTs 
sent  for  disposal  will  also  remain 
regulated  as  before. 

2.  What  Is  Covered  by  Today's  Proposed 
Rule  and  What  Are  the  Proposed 
Management  Requirements? 

Today's  proposal  principally 
addresses  used  CRTs  destined  for 
recycling  and  processed  glass  from 
CRTs.  The  regulations  we  are  proposing 
distinguish  between  intact  CRTs  and 
CRTs  that  are  broken.  An  intact  CRT  is 
a  CRT  remaining  within  the  monitor 
whose  vacuum  has  not  been  released.  A 
broken  CRT  means  glass  removed  from 
the  monitor  after  the  vacuum  has  been 
released.  EPA  notes  that  these  proposed 
definitions  would  also  cover  non- 
consumer  CRTs  such  as  medical, 
automotive,  oscilloscope,  and  appliance 
CRTs. 

a.  Used.  Intact  CRTs  Destined  for 
Recycling.  Today's  proposal  would 
exclude  intact  CRTs  from  the  definition 
of  solid  waste  unless  they  are  disposed. 
Consequently,  these  units  would  not  be 
subject  to  Subtitle  C  regulation, 
including  the  speculative  accumulation 
limits  of  40  CFR  261.2(c)(4).  They  could 
therefore  be  held  indefinitely  without 
becoming  solid  wastes. 

Intact  CRTs  are  highly  unlikely  to 
release  lead  to  the  environment  because 
the  lead  is  contained  in  the  plastic 
housing  and  the  glass  matrix.  Because  of 
this  low  likelihood  of  release,  EPA  is 
today  proposing  reduced  requirements 
for  broken  CRTs  which  are  based  on 
findings  that  these  materials  merit 
exclusion  from  the  definition  of  solid 
waste.  For  the  sake  of  regulatory 
simplicity,  the  Agency  is  proposing  to 
codify  all  of  the  reduced  requirements 
for  CRTs  in  one  section  of  the  Code  of 
Federal  Regulations,  under  the  list  of 
exclusions  from  the  definition  of  solid 
waste. 

As  noted  above,  unused  CRTs  are 
ciurenUy  considered  commercial 
chemical  products  which  are  excluded 
from  the  definition  of  solid  waste  when 
recycled,  even  if  they  are  reclaimed  or 
speculatively  accumulated.  We  believe 
that  it  would  be  very  difficult  to 
distinguish  between  used  and  unused 
intact  CRTs  destined  for  recycling. 
Moreover,  there  appears  to  be  no 
environmental  basis  for  such  a 
distinction.  Therefore,  EPA  is  proposing 
to  grant  relief  from  Subtitle  C 
requirements  for  all  intact  CRTs  unless 
they  are  disposed,  whether  used  or 
unused. 

b.  Used.  Broken  CRTs  Destined  for 
Recycling.  Some  users  and  collectors  of 
CRTs  separate  the  CRT  from  the  monitor 
and  release  the  vacuum,  after  which 


they  send  the  resulting  broken  glass  to 
a  recycler  (often  a  glass  processor).  This 
practice  saves  shipping  costs  and 
enables  the  glass  processor  to  pay  more 
for  the  broken  CRTs  received.  At  other 
times,  the  CRTs  are  first  broken  by  the 
processor  or  other  recycler.  CRTs  whose 
glass  has  been  broken  by  releasing  the 
vacuum  are  non-reusable  and  non- 
repairable;  they  are  therefore  solid 
wastes  at  the  time  such  breakage  occurs. 

EPA  is  proposing  today  to  amend  40 
CFR  part  261  to  add  a  new  §  261.39(a), 
which  will  provide  that  used,  broken 
CRTs  are  excluded  from  the  definition 
of  solid  waste  if  they  meet  specified 
conditions.  Under  today's  proposal, 
used,  broken  CRTs  sent  for  recycling 
would  not  be  solid  wastes  if  they  are 
stored  in  a  building  with  a  roof,  floor, 
and  walls.  If  they  are  not  stored  in  a 
building,  they  must  be  stored  in  a 
container  (i.e.,  a  package  or  a  vehicle) 
that  is  constructed,  filled,  and  closed  to 
minimize  identifiable  releases  of  CRT 
glass  (including  fine  solid  materials)  to 
the  environment.  The  packages  must 
also  be  labeled  or  marked  clearly.  When 
transported,  the  broken  CRTs  must  also 
be  in  a  container  meeting  the  conditions 
described  above.  Used,  broken  CRTs 
destined  for  recycling  would  also  not  be 
allowed  to  be  speculatively 
accumulated  as  defined  in  40  CFR 
261.1. 

The  Agency  believes  that  if  these 
materials  are  properly  containerized  and 
labeled  when  stored  or  shipped  prior  to 
recycling,  they  resemble  articles  in 
commerce  or  commodities  more  than 
wastes.  Breakage  is  a  first  step  toward 
recycling  the  leaded  glass  components 
of  tie  CRT.  Also,  materials  held  in 
conditions  that  safeguard  against  loss 
are  more  likely  to  be  regarded  as 
valuable  commodities  destined  for 
legitimate  recycling.  In  addition,  the 
proposed  packaging  requirements 
would  ensure  that  the  possibility  of 
releases  to  the  environment  from  the 
broken  CRTs  is  very  low.  For  these 
reasons,  an  exclusion  from  the 
definition  of  solid  waste  is  appropriate 
if  the  broken  CRTs  are  handled  under 
the  conditions  proposed  today. 

Today's  proposal  would  require  used, 
broken  CR'Ts  that  are  imported  for 
recycling  to  comply  with  the  packaging 
and  labeling  requirements  specified 
above  when  they  enter  the  borders  of 
the  United  States  in  order  to  be  eligible 
for  the  exclusion.  Similarly,  they  could 
not  be  speculatively  accumulated  after 
arriving  in  the  country.  However,  they 
would  not  be  subject  to  any  of  the 
hazardous  waste  import  requirements  of 
40  CFR  part  262,  subparts  F  and  H. 

Used,  Droken  CRTs  that  are  exported 
would  not  be  solid  wastes  if  they  were 


packaged  and  labeled  as  described 
above,  and  if  they  were  not 
speculatively  accumulated.  Exports  of 
broken  CRTs  meeting  these  conditions 
would  therefore  not  be  subject  to  the 
hazardous  waste  export  requirements  of 
40  CFR  part  262.  subparts  E  and  H, 
including  the  hazardous  waste 
notification  requirements. 

c.  Used,  broken  CRTs  Undergoing 
Glass  Processing.  The  Agency  also 
proposes  today  an  exclusion  from  the 
definition  of  solid  waste  for  used  CRTs 
undergoing  glass  processing,  as  long  as 
the  processing  meets  certain  conditions. 
CRT  glass  processing  is  defined  in 
proposed  40  CFR  260.10  as  receiving 
intact  or  broken  used  CRTs, 
intentionally  breaking  them,  sorting  or 
otherwise  managing  glass  removed  from 
CRT  monitors,  and  cleaning  coatings 
from  the  glass.  As  noted  above.  CRT 
users  and  collectors  sometimes  break 
CRTs  before  sending  them  to  a 
processor.  Therefore,  breaking  used 
CRTs  would  not  by  itself  subject  a 
facility  to  the  CRT  glass  processing 
conditions.  In  order  to  be  classified  as 
a  used  CRT  glass  processor,  the  facility 
must  perform  all  of  the  activities  listed 
above. 

The  provisions  of  today's  proposed  40 
CFR  261.39(b)  state  that  used,  broken 
CRTs  undergoing  glass  processing 
would  not  be  considered  solid  wastes  if 
they  are  stored  in  a  building  with  a  roof, 
floor,  and  walls.  If  they  are  not  stored 
inside  a  building,  they  must  be 
packaged  and  labeled  under  conditions 
identical  to  those  proposed  above  for 
used,  broken  CRTs  prior  to  processing. 
In  addition,  all  glass  processing 
activities  must  take  place  vdthin  a 
building  with  a  roof,  floor,  and  walls, 
and  no  activities  may  be  performed  that 
use  temperatures  high  enough  to 
volatilize  lead  from  used,  broken  CRTs. 
In  order  to  be  eligible  for  the  exclusion 
proposed  today,  the  used,  broken  CRTs 
could  not  be  speculatively  accumulated 
as  defined  in  40  CFR  261.1.  As 
discussed  above,  EPA  is  today 
proposing  an  unconditional  exclusion 
for  used,  intact  CRTs  if  they  are  sent  for 
recycling  (including  glass  processing). 
Under  today's  proposal,  no  other 
conditions  would  apply  to  intact  CRTs. 

EPA  believes  that  the  packaging  and 
storage  conditions  proposed  today 
indicate  that  the  materials  in  question 
are  more  commodity-like  than  waste- 
like. Used,  broken  CRTs  that  are  not 
stored  or  packaged  in  accordance  with 
these  requirements  would  not  be 
valuable,  product-like  materials.  The 
opportunity  for  loss  or  releases  of  the 
materials  would  indicate  that  they  are 
wastes.  As  specifically  recommended  by 
the  CSI  Council,  we  are  also  proposing 
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that  processors  be  required  to  conduct 
their  activities  without  using 
temperatures  high  enough  to  volatilize 
lead  from  broken  CRTs.  Besides 
increasing  the  risk  of  releases  to  the 
environment,  such  practices  could  be  a 
sign  of  waste  treatment  rather  than 
production. 

d.  Processed  Glass  From  Used  CRTs 
Sent  for  Recycling  to  Glass 
Manufacturers  and  Lead  Smelters.  In 
today's  dociunent,  the  Agency  is 
proposing  in  40  CFR  261.39(d)  to 
exclude  processed  glass  from  used  CRTs 
from  the  definition  of  solid  waste  if  it 
is  sent  for  recycling  to  a  CRT  glass 
manu&cturer  or  to  a  lead  smelter,  as 
long  as  the  processed  glass  is  not 
speculatively  accumulated,  and  as  long 
as  it  is  not  used  in  a  manner 
constituting  disposal. 

EPA  believes  that  processed  glass 
from  used  CRTs  destined  for  CRT  glass 
manufocturing  or  sent  to  a  lead  smelter 
meets  the  regulatory  criteria  in  40  CFR 
260.31(c)  for  a  variance  from  the 
definition  of  solid  waste.  This  variance 
applies  to  materials  that  have  been 
reclaimed  but  must  be  reclaimed  further 
before  recovery  is  completed,  if,  after 
initial  reclamation,  the  resulting 
material  is  commodity-like.  The 
following  paragraphs  discuss  the 
characteristics  of  processed  CRT  glass 
and  how  they  meet  the  criteria. 

i.  The  degree  of  processing  a  material 
has  undergone  and  the  degree  of  further 
processing  that  is  required  (40  CFR 
260.31(c)(1)).  Processed  CRT  glass  needs 
minimal  further  processing  by  CRT  glass 
manufacturers  or  lead  smelters.  CRT 
glass  cullet  is  shipped  to  these  facilities 
already  cleaned  and  sorted.  CRT 
manufcicturers  and  smelters  perform 
processing  steps  consisting  only  of 
magnetic  separation  of  anode  buttons 
and  studs  and,  if  necessary,  further 
crushing  of  the  glass.  Following  these 
steps,  the  partially  reclaimed  OIT  glass 
enters  the  furnace  or  smelter,  similar  to 
other  feedstocks  used  in  glass 
manufacturing  and  smelting. 

u.  The  economic  value  of  the  material 
that  has  been  initially  reclaimed  (40 
CFR  260.31(c)(2)).  The  initial  processing 
of  CRT  glass  satisfies  this  criterion.  CRT 
glass  is  usually  purchased  by  CRT  glass 
manufacturers  from  processors  for  at 
least  $170  per  ton  (approximately  three- 
fourths  of  the  price  of  virgin  glass).  In 
contrast,  lead  smelters  are  usually  paid 
at  least  $150  per  ton  by  processors  for 
CRT  glass  used  as  fluxing  material  and 
lead  feedstock.  However,  lead  smelters 
only  pay  an  average  of  about  six  dollars 
per  ton  for  industrial  sand  used  as  a 
fluxing  material.  Broken  glass  from 
CRTs  resembles  industrial  sand  in 
composition  and  can  therefore  serve  as 


a  substitute  for  this  sand  in  the  fluxing 
process.  The  sand,  however,  is  not 
expensive. 

CRT  glass  manufactiu^rs  and  lead 
smelters  cxirrently  obtain  processed  CRT 
glass  from  processors  and  are  working 
with  the  processors  to  increase  the 
supply  and  quality  of  processed  CRT 
glass,  which  may  further  increase  value. 
The  value  of  processed  CRT  glass 
depends  on  whether  manufacturers' 
specifications  are  met,  and  some  glass 
chemistries  require  exacting 
specifications  that  make  the  processed 
glass  more  valuable  if  it  meets  those 
specifications.  CRT  glass  manufacturers 
have  stricter  quality  standards  than  lead 
smelters  about  the  type  of  material  that 
they  can  accept  (e.g.,  cleaned,  sized,  free 
of  coating  and  debris). 

Further  evidence  of  the  economic 
value  of  reclaimed  CRT  glass  is 
demonstrated  by  the  cost  savings 
realized  by  CRT  glass  manufacturers 
and  lead  smelters  when  using  processed 
CRT  glass.  The  use  of  processed  CRT 
glass  cullet  benefits  the  manufacturer  in 
several  ways,  such  as  improving  heat 
transfer  and  melting  characteristics  in 
the  furnaces,  lowering  energy 
consumption,  and  maintaining  or 
improving  the  quality  of  the  final 
product. 

iii.  The  degree  to  which  the  reclaimed 
material  is  like  an  analogous  raw 
material  (40  CFR  260.31(c)(3)).  Under 
this  criterion,  the  partially  reclaimed 
material  must  be  similar  to  an  analogous 
raw  material  or  feedstock  for  which  the 
material  may  be  substituted  in  a 
production  or  reclamation  process. 
Processed  CRT  glass  is  similar  to  off- 
specification  glass  and  cullet  that 
manufacturers  ciurenUy  use  as 
feedstock.  Glass-making  furnaces 
require  between  approximately  30  and 
70  percent  cullet.  With  respect  to  lead 
smelters,  processed  CRT  glass  is  similar 
to  industrial  sand  that  would  otherwise 
be  used  as  feedstock  or  flux  in  the 
smelter. 

iv.  An  end  market  for  the  partially 
reclaimed  material  is  guaranteed  (40 
CFR  260.31(c)(4)).  The  Agency  believes 
that  there  is  a  strong  end  market  for 
processed  CRT  glass.  CRT  glass 
manufactiners  and  lead  smelters  have 
developed  relationships  with  CRT  glass 
processors  to  increase  the  amount  and 
quality  of  reclaimed  CRT  glass  ciillet 
available  for  glass-to-glass  recycling  and 
lead  reclamation.  In  addition,  CRT  glass 
manufacturers  have  developed  programs 
in  which  off-specification  CRTs  may  be 
delivered  directly  to  CRT  processors  for 
initial  processing.  The  processed  CRT 
glass  is  delivered  to  CRT  glass 
manufacturers  for  use  as  feedstock  in 


glass-to-glass  manufacturing,  or  to  lead 
smelters  for  recycling. 

V.  The  extent  to  which  the  partially 
reclaimed  material  is  handled  to 
minimize  loss  (40  CFR  260.31(c)(5)).  The 
Agency  believes  that  current  CRT  glass 
indusfry  practices  are  effective  in 
minimizing  losses  and  preventing 
releases.  Processed  CRT  glass  generally 
is  stored  indoors  on  a  cement  or  asph^t 
pad.  In  most  cases,  the  material  is 
shipped  in  large  capacity  trucks  that  are 
covered  with  a  tarp  to  minimize  loss 
during  transport.  When  the  CRT  glass 
manufacturers  or  lead  smelters  receive 
shipments,  the  glass  is  imloaded  into  a 
temporary  holding  area,  inspected,  and 
either  loaded  onto  a  conveyor  belt  for 
further  processing  or  stored  imder 
cover.  Following  these  steps,  the 
reclaimed  CRT  glass  enters  the  furnace 
feedstock  stream  or  the  smelter. 

e.  Processed  glass  from  Used  CRTs 
Sent  For  Other  Types  of  Recycling. 
Under  today's  proposal,  processed  glass 
from  used  CRTs  sent  for  recycling  at  a 
facility  other  than  a  glass  manufactiner 
or  a  lead  smelter  would  be  excluded 
from  the  definition  of  solid  waste  only 
if  additional  conditions  were  met.  The 
processed  glass  would  have  to  be 
packaged  and  labeled  in  accordance 
with  the  requirements  of  proposed  40 
CFR  261.39(a).  Also,  speculative 
acciunulation  limits  would  apply. 

As  stated  previously,  processed  glass 
is  sometimes  sent  to  copper  smelters  for 
recycling.  It  also  may  be  sent  for 
recycling  into  objects  such  as  radiation 
shielding,  acoustical  barriers,  optical 
glass  beads,  or  decorative  glass  and  tile 
products.  The  Agency  believes  that 
processed  glass  sent  for  such  uses 
resembles  a  commodity  more  than  a 
waste  if  it  is  packaged  and  labeled 
under  these  conditions.  In  addition, 
such  packaging  ensines  that  the 
possibility  of  releases  to  the 
environment  is  minimal. 

/.  Processed  Glass  From  Used  CRTs 
Used  in  a  Manner  Constituting  Disposal. 
If  processed  glass  is  sent  for  any  kind  of 
recycling  that  involves  land  placement, 
it  would  be  subject  to  the  requirements 
of  40  CFR  part  266,  subpart  C,  for 
recyclable  materials  used  in  a  manner 
constituting  disposal.  The  Agency  is 
currently  xmaware  of  processed  glass 
being  recycled  in  this  manner. 

g.  Imports  and  Exports.  Import 
requirements  were  discussed  above  for 
used,  broken  CRTs  prior  to  recycling. 
Similar  import  requirements  would 
apply  to  used,  broken  CRTs  sent  to  the 
United  States  and  held  at  glass 
processing  facilities,  as  well  as  already 
processed  glass  from  used,  broken  CRTs 
sent  to  the  United  States.  In  all  cases, 
the  material  would  be  subject  to  the 
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conditions  proposed  today,  rather  than 
the  import  requirements  of  40  CFR  part 
^62.  Similarly,  as  long  as  used  CRTs  (or 
processed  glass  from  used  CRTs)  met 
the  conditions  proposed  today,  the 
export  requirements  of  40  CFR  part  262 
would  not  apply. 

K.  Solicitation  of  Comment  on  EPA's 
Proposed  Management  Requirements  for 
Used  CRTs  and  Processed  CRT  Glass 

I  EPA  believes  that  today's  proposed 
Exclusion  irom  the  definition  of  solid 
tvaste  is  the  regulatory  scheme  which 
^ill  best  promote  the  CSI  Council  goals 
6{  improved  management  and  increased 
recycling  of  the  CRT  wastestream.  The 
tequirements  proposed  in  today's  notice 
are  more  streamlined  than  those 
recommended  by  the  CSI  Coimcil. 
However,  we  believe  that  these 
requirements,  if  finalized,  will  lead  to 
better  management  and  more  recycling 
while  affording  full  protection  to  human 
health  and  the  environment. 

The  Agency  is  also  soliciting 
(tomment  today  on  several  other 
recommendations  of  the  CSI  Council,  on 
certain  other  regulatory  alternatives  for 
CRTs  that  are  not  proposed  today,  and 
on  a  proposed  change  to  the  universal 
waste  rule.  These  solicitations  are 
discussed  below. 

1.  Universal  Waste  Alternative 

[  The  CSI  Coimcil  envisioned  that  CRTs 
i^ould  be  added  to  the  universal  waste 
rule,  which  distinguishes  between  small 
quantity  handlers  of  universal  waste 
(SQHUWs)  and  large  quantity  handlers 
of  universal  waste  (LQHUWs).  The 
acciunulation  limit  for  LQHUWs 
recommended  by  the  CSI  Coimcil  was 
36,287  kilograms  (for  CRTs  stored  on- 
site  for  longer  than  seven  consecutive 
days).  Other  universal  waste 
requirements  applicable  to  both 
SQHUWs  and  LQHUWs  that  are  not 
proposed  today  for  regulated  entities 
include  employee  training 
requirements.  The  Agency  also  is  not 
proposing  to  require  that  regulated 
entities  notify  the  appropriate  EPA 
Region  of  their  CRT  waste  management 
activities,  and  track  shipments  of  CRTs 
sent  and  received,  whidi  would  have 
been  required  of  LQHUWs  under  the 
CSI  recommendations.  The  Agency 
solicits  comment  on  whether  these 
requirements  would  be  appropriate  or 
burdensome  for  any  entities  engaged  in 
breaking  or  processing  CRT  glass,  or  for 
collectors  who  send  used  CRTs  or  CRT 
glass  to  glass  processors. 

2.  Definition  of  "Broken  CRT" 

• 

EPA  is  today  proposing  streamlined 
requirements  for  broken  CRTs  sent  for 
recycling.  "Broken  CRT"  is  defined  as 


"glass  removed  from  the  monitor  after 
the  vacuum  has  been  released".  Data 
available  to  the  Agency  indicate  that 
after  the  vacuum  has  been  released  and 
the  glass  removed,  the  CRT  is  generally 
no  longer  reusable  as  a  product. 
However,  EPA  solicits  comment  on 
whether  it  might  be  possible  to  repair 
and  reuse  a  CRT  after  the  vacuum  has 
been  released  and  the  glass  removed 
from  the  monitor,  as  well  as  suggested 
alternative  definitions  for  "broken  CRT'. 

3.  Alternative  Approaches  to 
Speculative  Accumulation  and  Use 
Constituting  Disposal  (Land  Placement) 

EPA  notes  that  under  today's 
proposal,  broken  CRTs  (but  not  intact 
CR'Ts)  that  are  sent  for  recycling  in 
accordance  with  the  packaging  and 
labeling  requirements  of  proposed  40 
CFR  261.39  would  be  subject  to  the 
speculative  accumulation  provisions  of 
40  CFR  261.1(c)(8).  The  Agency  solicits 
comment  on  whether  a  longer 
accumulation  time  period  (such  as  two 
or  more  years)  should  be  provided  for 
CRTs,  in  order  to  allow  i^cy cling 
markets  to  develop  more  fully  for  this 
relatively  new  wastestream  and  because 
there  appear  to  be  few  environmental 
concerns  with  storage  as  long  as  these 
materials  are  packaged  and  labeled 
properly.  EPA  also  solicits  comment  on 
whether  intact  CRTs  sent  for  recycling 
should  be  subject  to  the  speculative 
accumulation  provisions,  or  whether 
they  resemble  commercial  chemical 
products  being  reclaimed.  In  addition, 
the  Agency  requests  comment  on 
whether  to  add  a  condition  prohibiting 
use  constituting  disposal  or  land 
placement  of  broken  CRTs  (as  is 
proposed  today  for  processed  CRT 
glass).  The  Agency  is  not  aware  of  any 
current  uses  for  broken  CRTs  or 
processed  CRT  glass  that  involve  use 
constituting  disposal,  and  we  solicit 
comment  on  the  existence  of  any  such 
uses  and  their  implications. 

4.  Alternative  Standards  for  Processing 
Used  CRTs 

EPA  also  solicits  comment  on  the 
appropriateness  of  requiring  additional 
performance  standards  for  glass 
processors.  The  CSI  Coimcil 
recommended  that  glass  processors 
install  and  maintain  systems  sufficient 
to  minimize  releases  of  glass  and  glass 
particulates  via  wind  dispersal,  runoff, 
and  direct  releases  to  soil.  It  also 
recommended  that  processing  be 
performed  at  temperatures  low  enough 
to  avoid  volatilization  of  lead  from  the 
glass,  Today's  proposal  contains  the 
requirement  for  processing 
temperatures,  but  took  a  different 
approach  than  proposing  the  general 


performance  standard  recommended  by 
the  CSI  Council.  Today's  proposed 
conditions  for  excluding  glass  being 
processed  from  the  definition  of  solid 
waste  are  very  similar  to  management 
standards  cited  by  the  CSI  Council  as 
examples  of  conformance  to  its 
recommended  performance  standards. 
For  example,  the  Council  stated  that 
storing  broken  CRTs  and  CRT  glass  in 
buildings  or  closed  containers  were 
examples  of  ways  to  control  wind 
dispersal,  runoff,  and  direct  releases  to 
soil.  EPA  therefore  believes  that  today's 
proposed  requirements,  in  addition  to 
being  indications  that  the  materials  in 
question  resemble  commodities  rather 
than  wastes,  are  adequate  to  fulfill  the 
concerns  of  the  CSI  Council.  However, 
the  Agency  solicits  comment  on 
whether  to  require  the  general 
performance  standards  recommended 
by  the  Council. 

EPA  also  solicits  comment  on 
whether  to  retain  today's  proposed 
requirement  that  glass  processing  be 
conducted  at  temperatures  that  are  not 
sufficiently  high  to  volatilize  lead.  We 
note  that  worker  health  and  safety 
would  be  covered  under  the  provisions 
of  29  CFR  part  1910  of  the  Occupational 
Safety  and  Health  Administration 
(OSHA).  The  Agency  seeks  comment  on 
whether  today's  proposed  temperature 
requirement  is  necessary  to  prevent 
volatilization  of  lead,  and  also  on 
whether  glass  processing  conducted  at 
high  temperatures  is  an  indication  of 
waste  management. 

EPA  would  also  like  to  solicit 
comment  on  the  CSI  Council 
recommendation  that  glass  processors 
implement  a  procedure  for  advising 
local  communities  of  the  nature  of  their 
activities,  including  the  potential  few 
resident  and  worker  exposure  to  lead  or 
chemical  coatings.  In  general,  EPA  has 
not  required  public  participation  for 
hazardous  waste  recycling  facilities, 
unless  they  obtain  RCRA  permits  for 
storage  of  hazardous  waste  prior  to 
recycling.  Usually,  local  notice  and 
public  meetings  are  governed  by 
preexisting  state  or  local  requirements 
concerning  siting,  zoning,  or  licensing. 
The  Agency  believes  that  matters  of 
local  notice  and  public  participation  are 
generally  best  decided  at  the  state, 
county,  or  municipal  level,  but  solicits 
comment  on  whether  to  require 
additional  procedures  under  federal 
regulations  in  the  case  of  CRT  recycling, 
and  the  reasons  why  these  procedures 
are  needed. 
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5.  Alternative  Standards  for  Processed 
Glass  From  Used  CRTs  Sent  for 
Recycling 

In  addition,  EPA  solicits  comment  on 
whether  to  exclude  from  the  definition 
of  solid  waste  imder  40  CFR 
261.4(b))(39)  only  processed  glass 
recycled  by  being  sent  to  CRT 
glassmaking,  as  recommended  by  the 
CSI  Council.  EPA  notes  that  the 
recommendations  of  the  CSI  Coimcil 
did  not  include  an  exclusion  for 
processed  glass  sent  to  lead  smelters, 
and  that  the  Council  expressed  concerns 
about  possible  environmental  risks 
associated  with  this  practice.  However, 
after  evaluation  of  this  question,  the 
Agency  has  decided,  as  explained 
previously  in  this  preamble,  that 
processed  glass  sent  to  lead  smelters  is 
more  like  a  commodity  than  a  waste. 
EPA  believes  that  such  an  exclusion 
would  be  desirable  because  recycling 
CRTs  at  lead  smelters  appears  to  be  just 
as  legitimate  as  glass-to-glass  recycling. 
The  proposed  exclusion  may  also  txan 
out  to  be  useful  if  the  increased  use  of 
flat  screens  decreases  the  potential  for 
glass-to-glass  recycling. 

EPA  is  also  soliciting  comment  today 
on  whether  to  exclude  from  the 
definition  of  solid  waste  CRT  glass  sent 
to  copper  smelters  or  other  glass  uses 
without  packaging  and  labelling 
requirements.  The  Agency  is  aware  that 
processed  CRT  glass  has  been  shipped 
for  recycling  to  copf>er  smelters,  but  we 
lack  much  information  about  this 
practice.  We  request  comment  on 
whether  this  glass  is  as  commodity-like 
as  that  sent  to  glass-to-glass  recycling  or 
lead  smelters.  We  also  solicit  comment 
on  whether  the  exclusion  should  be 
allowed  for  other  glass  uses.  These  glass 
uses  are  ciurently  being  developed  and 
include  optical  beads,  decorative 
objects,  radiation  shielding  materials, 
and  acoustic  barriers  for  use  in  the 
aerospace  industry  and  in  equipment 
manufacturing  where  soimd  control  is 
essential.  EPA  believes  that  CRT  glass 
being  recycled  into  some  of  these 
products  wo\ild  likely  be  a  conunodity- 
like  material  which  would  meet  the 
variance  criteria  described  above.  We 
therefore  solicit  additional  information 
about  these  uses,  or  other  uses  of  which 
commenters  may  be  aware,  and  on 
whether  CRT  glass  used  for  these 
purposes  is  conunodity-like. 

6.  Exports  of  Used  CRTs 

With  respect  to  exports,  the  Agency 
notes  that  the  CSI  Council  also 
developed  recommendations  for 
exporting  CRT  glass.  The 
recommendations  include  exporting 
provisions  for  CRTs,  coated  (i.e. 


improcessed)  CRT  glass,  and  imcoated 
(processed)  CRT  glass.  For  each 
category,  the  CSI  Council  recommended 
administrative  requirements,  depending 
on  whether  or  not  the  shipment  is 
destined  for  an  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  coimtry. 

Under  the  CSI  recommendations, 
entities  exporting  CRTs  and  coated  CRT 
glass  would  be  subject  to  the  same 
exporting  provisions  as  generators  of 
hazardous  waste  in  Subpsirts  E  or  H  of 
Part  262  (export  notice  and  consent 
procedures  for  non-OECD  and  OECD 
countries);  such  provisions  would  be 
revised  to  specifically  identify  the 
recipient  as  a  collector  or  processor.  For 
shipments  of  uncoated  CRT  glass  to 
those  OECD  coimtries  specified  in  40 
CFR  262.58(a)(1),  the  exporter  would  be 
required  to  provide  an  annual  report  to 
EPA  summarizing  the  number  of 
shipments  and  volume  sent  to  each 
recipient  (by  country),  and  identifying 
the  recipient  CRT  glass  collector  and 
processor.  For  shipments  of  imcoated 
CRT  glass  to  noB-OECD  countries,  the 
exporter  would  be  required  to  send 
annual  notification  to  EPA  90  days  prior 
to  the  first  shipment  to  each  recipient, 
identifying  the  country,  the  recipient 
CRT  glass  collector  or  processor,  and  the 
expected  niunber  and  volume  of 
shipments  to  be  sent  that  year. 

EPA  notes  that  today's  proposal 
would  exclude  from  the  definition  of 
solid  waste  used  intact  CRTs  sent  for 
recycling,  along  with  used,  broken  CRTs 
sent  for  recycling  if  they  are  packaged 
and  labeled  in  accordance  with  the 
conditions  proposed  in  40  CFR  261.39. 
Similarly,  processed  glass  would  be 
exempt  bom  the  definition  of  solid 
waste  if  sent  to  CRT  glassmaking  or  a 
lead  smelter.  Since  these  materials 
would  no  longer  be  considered  solid  or 
hazardous  wastes,  the  Agency  would 
not  have  the  legal  authority  to  require 
notification  under  40  CFR  part  262, 
subparts  E  and  H,  or  the  authority  to 
require  additional  notifications.  The 
Agency  notes  that  if  used  CRTs  were 
added  to  the  universal  waste  program, 
EPA  would  have  authority  to  require 
notification  at  least  for  exported  broken 
CRTs.  EPA  solicits  comment  on  whether 
the  need  for  the  export  notification 
requirements  recommended  by  the  CSI 
would  warrant  adding  used  CRTs  to  the 
universal  waste  program,  and  whether 
these  requirements  would  be  unduly 
burdensome. 

7.  Disposal  of  CRTs 

Finally,  the  Agency  requests  comment 
on  whether  to  allow  CRTs  sent  for 
disposal  in  hazardous  waste  facilities 
(i.e.,  landfills  or  incinerators)  to  comply 


with  streamlined  packaging  and  labeling 
requirements  similar  to  those  proposed 
today  for  broken  CRTs  sent  for 
recycling,  rather  than  comply  with  full 
Subtitle  C  requirements.  EPA  also  seeks 
comment  on  whether  adding  used  CRTs 
to  the  imiversal  waste  program,  which 
would  provide  packaging  and  labeling 
requirements  (as  well  as  tracking 
requirements  for  larger  quantities  of 
CRTs)  would  provide  better 
management  of  these  wastes  through 
improved  compliance,  and  whether 
such  requirements  would  adequately 
protect  hiunan  health  and  the 
environment. 

IV.  Mercury-Containing  Equipment 

A.  What  Is  "Mercury-Containing 
Equipment?' 

In  response  to  the  1993  imiversal 
waste  proposal  (58  FR  9346,  February 
11, 1993),  some  conunenters  suggested 
adding  used  mercury-containing 
equipment  (such  as  switches,  relays, 
and  gauges)  to  the  universal  waste  rule 
at  40  CFR  part  273.  In  the  1995  final 
rule,  however,  the  Agency  did  not 
include  these  materials  in  the  universal 
waste  program,  stating  in  the  preamble 
that  we  lacked  sufficient  information  to 
justify  such  a  decision  (60  FR  25942, 
25508,  May  11,  1995).  In  particular,  EPA 
did  not  have  data  about  which  kinds  of 
wastes  should  be  included  in  the 
suggested  category,  the  amount  of 
mercury  in  the  wastes,  and  which 
management  controls  would  be 
effective.  We  stated  that  we  would 
welcome  a  petition  which  would 
provide  enough  information  to  add 
some  forms  of  mercury-containing 
equipment  to  the  universal  waste 
program. 

On  October  11, 1996,  the  Utility  Solid 
Waste  Activities  Group  (USWAG),  the 
Edison  Electric  Institute,  the  American 
Public  Power  Association,  and  the 
National  Rural  Electric  Cooperative 
Association  submitted  a  petition  to  add 
mercury-containing  equipment  to  the 
universal  waste  program.  This  petition 
identified  many  types  of  mercury- 
containing  equipment,  including  several 
kinds  of  instnunents  that  are  used 
throughout  the  electric  utility  and  other 
industries,  municipalities,  and 
households.  These  devices  include 
manometers,  barometers,  hagenmeters, 
relay  swritches,  mercury  wetted 
switches,  mercury  regiilators,  meters, 
temperature  gauges,  pressure  relief 
gauges,  water  treatment  pressure  gauges, 
sprinkler  system  contacts,  power  plant 
water  treatment  gauges,  and  variable 
force  counterweight  wheels  used  in  coal 
conveyor  systems. 
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Why  Is  EPA  Proposing  To  Add 
Mercury-Containing  Equipment  To  The 
List  of  Universal  Wastes? 

1 1  The  USWAG  petition  contained 
useful  information  describing  how  such 
equipment  would  meet  the  regulatory 
criteria  for  adding  wastes  to  the 
universal  waste  program  set  forth  at  40 
CFR  273.81.  After  examining  the 
information  contained  in  the  petition, 
we  have  decided  to  propose  adding 
spent  mercury -containing  equipment  to 
the  universal  waste  rule.  Following  is  a' 
description  of  the  regulatory  criteria  for 
adding  wastes  to  the  universal  waste 
rule,  and  why  the  Agency  believes  that 
used  mercury-containing  equipment 
meets  these  criteria.  In  particular,  EPA 
believes  that  adding  these  wastes  to  the 
universal  waste  rule  will  facilitate 
collection  of  mercury-containing 
equipment,  thereby  reducing  the 
amount  of  mercury  reaching  municipal 
landfills  and  incinerators.  USWAG  has 
estimated  that  approximately  3,000 
pounds  of  such  equipment  is  generated 
annually  by  electric  and  gas  utilities  and 
by  other  businesses. 

1.  The  Waste,  as  Generated  by  a  Wide 
Variety  of  Generators,  Should  Be  a 
Listed  or  Characteristic  Hazardous 
Waste  (40  CFR  273.81(a)) 


The  category  of  mercury-containing 
equipment  consists  of  such  devices  as 
thermometers,  manometers,  barometers, 
relay  switches,  mercury  regulators, 
meters,  pressure  relief  gauges,  water 
treatment  pressure  gauges,  and  sprinkler 
system  contacts.  Most  mercury- 
containing  equipment  has  a  few  grams 
of  mercury,  although  devices  such  as 
large  manometers  may  contain  much 
more.  Many  of  these  devices  would  fail 
the  TCLP  toxicity  level  for  mercury  of 
0.2  mg  per  liter,  and  would  be  classified 
as  D009  characteristic  hazardous  waste. 
They  would  therefore  meet  the  first 
regulatory  criterion. 

2.  The  Waste,  or  Category  of  Waste, 
Should  Not  Be  Exclusive  To  a  Particular 
Industry  or  Group  of  Industries,  but 
Generated  by  a  Wide  Variety  of 
Establishments  (40  CFR  273.81(b)) 

Used  mercury-containing  equipment 
meets  this  criterion  because  it  is 
discarded  by  many  different  kinds  of 
generators.  Although  electric  and  gas 
utilities  generate  the  largest  number  of 
such  devices,  many  other  businesses  use 
instruments  designed  to  measure  or 
regulate  pressure  or  temperature,  such 
as  thermometers,  barometers  and 
manometers.  In  addition,  regulators, 
switches,  and  relays  often  contain 
mercury  for  use  as  an  electric 
conductor.  These  devices  are  used 


widely  in  manufacturing  industries, 
retail  and  commercial  establishments 
(including  the  dairy  industry),  office 
complexes,  hospitals,  municipalities, 
and  (in  the  case  of  certain  wastes  such 
as  thermometers  and  mercury  switches) 
domestic  households.  Sources  of  this 
wastestream  are  many  and  varied. 

3.  The  Waste  Should  Be  Generated  by  a 
Large  Number  of  Generators  and 
Generated  Frequently,  but  in  Relatively 
Small  Quantities  (40  CFR  273.81(c)) 

Spent  mercury-containing  equipment 
would  meet  this  criterion  even  if 
electric  utilities  alone  were  counted. 
Some  large  electric  titilities  have  several 
hundred  individual  generation  points 
throughout  their  distribution  network, 
including  generating  stations,  service 
centers,  substations,  and  transformer 
vaults.  In  addition,  utilities  perform 
servicing  operations  on  meters, 
regulators,  and  other  mercury- 
containing  equipment  at  many  customer 
locations;  a  large  utility  may  have  more 
than  1,000  customer  sites.  Most 
facilities,  whether  utilities  or  not,  tend 
to  generate  merciuy -containing  wastes 
sporadically  and  in  Relatively  small 
quantities  because  equipment  failures 
are  relatively  numerous  (due  to  the  large 
number  of  generation  points)  and 
unpredictable,  while  not  producing 
large  quantities  of  waste  equipment.  The 
Utility  Solid  Waste  Activities  Group 
estimates  that  a  single  mid-sized  electric 
utility  generates  from  2,000  to  4,000 
pieces  of  mercury-containing  equipment 
annually. 

4.  Systems  To  Be  Used  for  Collecting  the 
Waste  (Including  Packaging,  Marking, 
and  Labeling  Practices)  Should  Ensure 
Close  Stewardship  of  the  Waste  (40  CFR 
273.81(d)) 

EPA  believes  that  the  universal  waste 
program  is  a  very  effective  way  to 
ensure  such  stewardship.  The  Agency  is 
today  proposing  to  require  small  and 
large-quantity  universal  waste  handlers 
of  spent  mercury-containing  equipment 
to  label  or  mark  such  equipment  clearly, 
similar  to  the  requirements  for  other 
handlers  of  universal  wastes  in  40  CFR 
273.14  and  273.34. 

To  further  encourage  responsible 
stewardship,  EPA  is  also  proposing  to 
require  universal  waste  handlers  of 
mercury-containing  equipment  to 
manage  it  in  accordance  with  the 
universal  waste  management  standards 
currently  in  place  for  used  thermostats, 
because  both  kinds  of  devices  contain 
mercury  in  ampules  which  are 
sometimes  removed.  Today's  proposal 
would  require  handlers  who  remove 
ampules  from  spent  mercury-containing 
equipment  to  comply  with  the 


provisions  of  40  CFR  273.13  (described 
later  in  this  notice). 

5.  The  Risks  Posed  by  the  Waste  During 
Accumulation  and  Transport  Should  Be 
Relatively  low  Compared  to  the  Risks 
Posed  by  Other  Hazardous  Waste,  and 
Specific  Management  Standards  Would 
Be  Protective  of  Human  Health  and  the 
Environment  During  Accumulation  and 
Transport  (40  CFR  273.81(e)) 

The  Agency  believes  that  spent 
mercury-containing  equipment  poses 
risks  that  are  relatively  low  compared  to 
other  hazardous  wastes  because  they 
tend  to  be  generated  in  relatively  small 
amounts  at  any  one  time  by  each 
generator.  In  addition,  the  elemental 
mercury  contained  in  such  devices  is 
generally  fully  enclosed  within  the 
equipment.  The  danger  of  spills  and 
leaks  during  accumulation  and  transport 
is  therefore  low  when  the  equipment  is 
packaged  correcUy.  In  addition, 
USWAG  has  suggested,  and  the  Agency 
is  today  proposing,  that  spent  mercury- 
containing  equipment  be  managed  in 
accordance  with  the  requirements  of  the 
universal  waste  rule  at  40  CFR  273. 
These  requirements  will  ensure  that  the 
devices  are  handled  safely  during 
accumulation  and  transport.  Besides  the 
provisions  discussed  above  that  are 
specific  to  accumulation,  packaging, 
and  transport  of  mercury-containing 
universal  wastes,  the  universal  waste 
program  requires  handlers  to  train 
employees  in  proper  handling  and 
emergency  procedures  and  to  contain  all 
releases  of  universal  wastes 
immediately.  Handlers  may  accumulate 
universal  wastes  for  no  longer  than  one 
year. 

The  universal  waste  rule  also  contains 
several  provisions  which  ensure  safe 
transport.  For  example,  handlers  may 
send  universal  waste  only  to  another 
universal  waste  handler,  a  destination 
facility,  or  a  foreign  destination.  If  the 
handler  sends  a  universal  waste  off-site 
which  meets  the  definition  of  hazardous 
materials  under  the  Department  of 
Transportation  (DOT)  regulations  (49 
CFR  parts  171  through  180),  the  handler 
must  package  and  label  the  shipment  in 
accordance  with  those  regulations  and 
prepare  the  proper  DOT  shipping 
papers.  If  a  handler  of  universal  waste 
sends  a  shipment  which  is  rejected,  the 
handler  must  either  take  the  waste  back 
or  agree  with  the  rejecting  facility  to 
send  the  waste  to  a  destination  facility. 
If  a  handler  receives  a  shipment 
containing  hazardous  waste  that  is  not 
universal  waste,  the  handler  must 
immediately  notify  the  appropriate  EPA 
regional  office.  Finally,  large  quantity 
handlers  of  universal  waste  must  keep 
records  of  each  shipment  of  universal 
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waste  received  or  sent  off-site.  These 
requirements  ensure  that  spent  mercury- 
containing  devices  will  be  transported 
safely. 

6.  Regiilation  of  the  Waste  Under  40 
CFR  Part  273  Will  Increase  the 
Likelihood  That  the  Waste  Will  Be 
Diverted  From  Non-Hazardous  Waste 
Management  Systems  (e.g.,  the 
Municipal  Waste  Stream,  Non- 
Hazardous  Industrial  or  Commercial 
Waste  Stream,  Municipal  Sewer  or 
Stormwater  Systems)  to  Recycling, 
Treatment,  or  Disposal  in  Compliance 
With  Subtitle  C  of  RCRA  (40  CFR 
273.81(f)) 

If  spent  mercury-containing 
equipment  was  added  to  the  universal 
waste  program,  thousands  of  sites  that 
generate  such  devices  would  be 
considered  handlers  of  universal  wastes, 
rather  than  individual  hazardous  waste 
generators.  Because  the  hazardous  waste 
manifest  would  no  longer  be  required,  it 
would  be  easier  to  transport  these 
wastes  to  central  consolidation  points. 
Collecting  the  wastes  at  such  central 
points  maizes  it  easier  to  send  them  for 
recycling  or  for  proper  disposal,  which 
makes  it  less  likely  that  the  wastes  will 
be  improperly  disposed  of  in  municipal 
landfUls  or  incinerators.  In  addition, 
waste  handlers  that  wish  to  consolidate 
large  voliunes  of  waste  from 
conditionally  exempt  small  quantity 
generators  (CESQGs)  must  now  obtain  a 
RCRA  permit  if  they  acciunulate  more 
than  1000  kg  of  such  waste  on-site, 
pursuant  to  40  CFR  261.5(g)(2).  This 
requirement  severely  discourages  the 
central  collection  of  large  amounts  of 
CESQG  waste.  If  spent  merciiry- 
containing  equipment  is  included  in  the 
universal  waste  system,  collectors  of 
these  wastes  would  be  encouraged  to 
gather  these  wastes  (along  with  non- 
CESQG  waste  and  household  waste)  for 
recycling  or  proper  disposal.  More  of 
these  materials  would  be  kept  out  of  the 
municipal  wastestreana  if  they  were 
available  for  removal  of  elemental 
mercxiry  and  recycling  of  scrap  metal. 

In  addition,  if  spent  mercury- 
containing  equipment  is  included  in  the 
universal  waste  program,  handlers  will 
be  less  likely  to  try  to  separate  the 
hazardous  and  non-hazardous  portions 
of  this  waste.  Because  the  requirements 
of  the  universal  waste  rule  are  relatively 
streamlined,  and  because  sampling  of 
mercury-containing  devices  can 
sometimes  be  difficult,  handlers  will 
find  it  easier  to  manage  the  entire 
wastestream  as  universal  waste. 
Therefore,  waste  that  would  otherwise 
go  to  municipal  landfills  or  combustors 
would  be  sent  for  recycling  or  proper 
disposal.  For  these  reasons,  EPA 


believes  that  adding  merciuy-containing 
equipment  to  the  universal  waste 
program  will  help  fulfill  the  criterion  in 
40  CFR  273.81(f). 

7.  Regulation  of  the  Waste  Under  40 
CFR  part  273  Will  Improve  the 
Implementation  and  Compliance  With 
the  Hazardous  Waste  Regulatory 
Program  (40  CFR  273.81(g)) 

EPA  believes  that  the  requirements  of 
the  imiversal  waste  rule  are  particularly 
suited  to  the  circumstances  of  handlers 
of  spent  mercury-containing  equipment, 
and  that  their  participation  in  die 
universal  waste  program  will  improve 
compliance  with  hazardous  waste 
regulations.  As  stated  earlier,  spent 
mercury-containing  equipment  is 
generated  sporadically  and  in  small 
quantities  by  many  geographically 
dispersed  operations.  The  existence  of 
so  many  distribution  points,  along  with 
the  small  quantities  of  waste,  makes 
compliance  with  full  Subtitle  C 
requirements  very  difficult.  Compliance 
with  full  hazardous  waste  generator 
requirements  is  particularly  difficult  for 
electric  or  gas  utility^  operations  which 
are  located  on  customers'  properties. 
The  requirements  of  the  imiversal  waste 
rule  are  clear  and  should  be  easily 
understood  by  the  diverse  community 
affected  by  this  proposal,  who  will  not 
need  to  spend  an  excessive  amount  of 
time  and  effort  interpreting  the 
regulations.  In  addition,  because  the 
rule  does  not  require  handlers  to  count 
universal  wastes  toward  their  monthly 
quantity  determination,  many  handlers 
will  find  it  easier  to  determine  their 
hazardous  waste  generation  rates.  The 
Agency  believes  that  the  streamlined 
requirements  of  this  proposal  will  make 
compliance  more  achievable,  and  that 
human  health  and  the  environment  will 
benefit  as  a  residt. 

C.  What  Are  EPA 's  Proposed 
Management  Requirements  for  Used 
Mercury-Containing  Equipment? 

1.  Summary  of  Proposed  Requirements 

The  imiversal  waste  rule  classifies 
regulated  persons  managing  imiversal 
waste  into  four  categories:  small 
quantity  handlers  of  universal  waste 
(SQHUWs),  large  quantity  handlers  of 
universal  waste  (LQHUWs), 
transporters,  and  destination  fecilities. 
The  term  "universal  waste  handler"  is 
defined  in  40  CFR  273.9  as  a  generator 
of  universal  waste;  or  the  owrner  or 
operator  of  a  facility  that  receives 
imiversal  waste  from  other  universal 
waste  handlers,  accumulates  universal 
waste  and  sends  it  to  another  universal 
waste  handler,  a  processor,  a  destination 
facility,  or  a  foreign  destination.  The 


definition  of  "universal  waste  handler" 
does  not  include:  (1)  a  person  who  treats 
(except  under  the  provision  of 
§  273.13(a)  or  (c),  or  §  273.33(a)  or  (c)), 
disposes  of,  or  recycles  universal  waste; 
or  (2)  a  person  engaged  in  the  off-site 
transportation  of  universal  waste  by  air, 
rail,  highway,  or  water,  including  a 
universal  waste  transfer  facility. 

Whether  a  universal  waste  handler  is 
a  SQHUW  or  LQHUW  depends  on  the 
amount  of  universal  waste  being 
accumulated  at  any  time.  A  SQHUW  is 
defined  under  40  CFR  273.9  as  a 
universal  waste  handler  who 
accumulates  less  than  5,000  kilograms 
of  imiversal  waste,  calculated 
collectively  at  any  time.  The  5,00ff 
kilogram  accumulation  limit  applies  to 
the  total  quantity  of  all  universal  waste 
handled  on-site,  regardless  of  the 
category  of  universal  waste.  If  at  any 
time  a  SQHUW  accumulates  5,000 
kilograms  or  more  of  universal  waste, 
then  the  universal  waste  handler 
becomes  a  LQHUW  for  the  calendar  year 
in  which  5,000  kilograms  or  more  of 
universed  waste  was  accumulated.  A 
handler  may  re-evaluate  his  status  as  a 
LQHUW  in  the  foUovvdng  calendar  year. 
LQHUWs  are  subject  to  certain 
additional  regulatory  requirements. 

The  management  requirements 
proposed  today  for  mercury-containing 
equipment  are  generally  the  same  as  the 
existing  requirements  for  mercury- 
containing  thermostats.  Under  these 
proposed  requirements,  management 
standards  for  these  universal  wastes 
would  not  significantly  differ  fi-om  the 
current  requirements  of  40  CFR  part 
273.  Our  proposed  definition  of 
mercury-containing  equipment  was 
adapted  from  the  regulatory  definitions 
used  by  States  which  have  added  these 
materials  to  their  universal  waste 
programs. 

Following  is  a  more  detailed 
description  of  today's  proposed 
requirements  for  mercury-containing 
equipment. 

2.  Proposed  Requirements  for  Small  and 
Large  Quantity  Handlers 

Under  today's  proposal,  most  of  the 
existing  universal  waste  requirements 
currently  applicable  to  SQHUWs  and 
LQHUWs  would  also  apply  to  handlers 
of  mercury-containing  equipment.  For 
both  SQHUWs  and  LQHUWs,  Uiese 
requirements  include  waste 
management  standards,  labeling  and 
marking,  accumulation  time  limits, 
employee  training,  response  to  releases, 
requirements  related  to  off-site 
shipments,  and  export  requirements. 
LQHUWs  are  subject  to  additional 
notification  and  tracking  requirements. 
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The  Agency  is  proposing  today  to 
require  SQHUWs  and  LQHUWs  to 
manage  mercury-containing  equipment 
in  accordance  with  the  universal  waste 
management  standards  currently  in 
place  for  used  thermostats,  because  both 
kinds  of  devices  contain  mercury  in 
ampules  which  are  sometimes  removed. 
Today's  proposal  would  require 
handlers  who  remove  ampules  from 
spent  mercury-containing  equipment  to 
remove  them  in  accordance  with  the 
provisions  of  40  CFR  273.13.  These 
provisions  state  that  the  ampules  must 
be  removed  in  a  manner  designed  to 
prevent  breakage,  and  that  they  must  be 
removed  only  over  or  in  a  containment 
device.  A  mercury  clean-up  system 
would  have  to  be  readily  available  to 
immediately  transfer  any  mercury  from 
leaks  or  spills  from  broken  ampules  to 
a  container.  Handlers  would  be  required 
to  ventilate  and  monitor  the  area  in 
which  ampules  are  removed  to  ensure 
compliance  with  applicable  standards  of 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  for  exposure  to 
mercury. 

Employees  of  SQHUWs  and  LQHUWs 
would  need  to  be  thoroughly  familiar 
with  proper  waste  mercury  handling 
and  emergency  procedures.  They  would 
he  required  to  store  removed  ampules  in 
closed,  non-leaking  containers,  and 
pack  removed  ampules  in  containers 
with  packing  materials  adequate  to 
prevent  breakage.  Handlers  who  remove 
mercury-containing  ampules  would 
have  to  determine  whedier  residues 
bom  spills  or  leaks  exhibit  a 
characteristic  of  hazardous  waste.  They 
would  also  be  required  to  make  this 
determination  for  any  other  solid  waste 
generated  during  removal  of  the 
ampules.  If  the  residues  or  other  solid 
waste  exhibits  a  characteristic  of  . 
hazardous  waste,  it  would  have  to  be 
managed  in  accordance  with  all 
applicable  requirements  of  40  CFR  parts 
260  through  279,  rather  than  as  a 
universal  waste. 

The  notification  requirement 
proposed  today  for  large  quantity 
handlers  of  imiversal  waste  mercury- 
containing  equipment  is  consistent  with 
the  existing  notification  requirement  for 
LQHUWs  of  all  other  universal  wastes 
(40  CFR  273.32).  Under  today's 
proposed  rule,  a  large-quantity  handler 
of  mercury-containing  equipment  would 
be  required  to  ndtify  the  Regional 
Administrator  and  receive  an 
identification  number  before  meeting  or 
exceeding  the  accumulation  limit.  In 
addition,  these  handlers  would  be 
required  to  keep  records  of  universal 
waste  shipments  received  or  sent  off- 
site.  These  records  may  take  the  form  of 


a  log,  invoice,  manifest,  bill  of  lading,  or 
other  shipping  document. 

3.  Proposed  Requirements  for 
Transporters 

Under  40  CFR  273.9,  die  definition  of 
a  universal  waste  transporter  is  "a 
person  engaged  in  the  off-site 
transportation  of  universal  waste  by  air, 
rail,  highway,  or  water."  Persons 
meeting  the  definition  of  universal 
waste  transporter  include  those  persons 
who  transport  universal  waste  from  one 
universal  waste  handler  to  another,  to  a 
processor,  to  a  destination  facility,  or  to 
a  foreign  destination.  These  persons  are 
subject  to  the  universal  waste 
transporter  requirements  of  subpart  D  of 
part  273.  The  existing  provisions  apply 
to  transporters  of  all  types  of  universal 
waste,  and,  therefore,  they  would  also 
apply  to  transporters  of  mercury- 
containing  equipment.  EPA  notes  that 
today's  proposed  rule  would  not  affect 
the  applicability  of  shipping 
requirements  under  the  hazardous, 
materials  regulations  of  the  Department 
of  Transportation  (DOT).  Transporters 
would  continue  to  be  subject  to  these 
requirements  if  applicable  (see  49  CFR 
173.164  (Metallic  Mercury  and  Articles 
Containing  Mercury)). 

4.  Proposed  Requirements  for 
Destination  Facilities 

Today's  notice  does  not  propose  to 
change  any  existing  requirements 
applicable  to  destination  facilities 
(subpart  E  of  part  273). 

5.  Effect  of  Today's  Proposed  Rule  on 
Household  Wastes  and  Conditionally- 
Exempt  Small  Quantity  Generators 

Adding  mercury-containing 
equipment  to  the  definition  of  universal 
wastes  would  not  substantially  change 
the  way  households  and  conditionally- 
exempt  small  quantity  generators 
(CESQGs)  manage  these  devices. 
Household  waste  continues  to  be 
exempt  from  RCRA  SubtiUe  C 
regulations  under  40  CFR  261.4(b)(1). 
However,  under  the  universal  waste 
rule,  households  and  CESQGs  may 
voluntarily  choose  to  manage  their 
mercury-containing  equipment  in 
accordance  with  either  the  CESQG 
regulations  under  40  CFR  261.5  or  as 
universal  waste  under  part  273  (40  CFR 
273.8(a)(2)).  If  CESQG  waste  or 
household  wastes  are  mixed  with 
universal  waste  subject  to  the 
requirements  of  40  CFR  part  273,  the 
comingled  waste  must  be  handled  as 
universal  waste  in  accordance  with  part 
273.  Under  today's  rule,  such  comingled 
waste  would  be  subject  to  the  5000 
kilogram  threshold  limit  for  large 
quantity  handlers. 


Hazardous  waste  mercury-containing 
equipment  that  is  managed  as  universal 
waste  under  40  CFR  part  273  would  not 
have  to  be  included  in  a  facility's 
determination  of  hazardous  waste 
generator  status  (40  CFR  261.5(c)(6)). 
Therefore,  if  a  generator  were  to  manage 
such  devices  under  the  universal  waste 
rule  and  did  not  generate  any  other 
hazardous  waste,  that  generator  would 
not  be  subject  to  other  SubtiUe  C 
hazardous  waste  management 
regulations,  such  as  the  hazardous  waste 
generator  regulations  in  part  262.  A 
generator  that  generates  more  than  100 
kilograms  of  hazardous  waste  in 
addition  to  universal  waste  mercury- 
containing  equipment  would  be 
regulated  as  a  hazardous  waste 
generator  and  would  be  required  to 
manage  all  hazardous  wastes  not 
included  within  the  scope  of  the 
universal  waste  rule  in  accordance  with 
all  applicable  SubtiUe  C  hazardous 
waste  management  standards. 

6.  Land  Disposal  Restriction 
Requirements  (LDRs) 

Under  existing  regulations  (40  CFR 
268.1(f)),  universal  waste  handlers  and 
transporters  are  exempt  from  the  LDR 
notification  requirements  in  40  CFR 
268.7  and  the  storage  prohibition  in 
§  268.50.  Today's  proposal  would  not 
change  the  regulatory  status  of 
destination  facilities;  they  would  remain 
subject  to  the  full  LDR  requirements. 

D.  Solicitation  of  Comment  on  Universal 
Waste  Notification  Requirements 

EPA  is  soliciting  comment  on  a 
proposed  change  to  the  notification 
requirements  of  the  universal  waste 
rule.  The  current  rule  (40  CFR 
273.32(b)(5))  requires  large  quantity 
handlers  of  universd  waste  (LQHUWs) 
to  include  in  the  notification  sent  to  the 
Regional  Administrator  a  statement 
indicating  that  the  handler  is 
accumulating  more  than  5,000  kg  of 
universal  waste  at  one  time  and  the 
types  of  universal  waste  (i.e.,  batteries, 
pesticides,  thermostats,  lamps,  and 
mercury-containing  equipment]  the 
handler  is  accumulating  above  this 
quantity.  The  Agency  believes  that 
requiring  LQHUWs  to  specify  which 
types  of  universal  waste  exceed  the 
5,000  limit  is  unnecessary  because  the 
regulations  already  require  LQHUWs  to 
provide  a  list  qf  all  the  types  of 
universal  waste  managed  by  the  handler 
(see  40  CFR  273.32(b)(4)).  In  addition, 
the  requirement  appears  irrelevant 
because  the  5,000  limit  for  determining 
whether  a  handler  is  a  LQHUW  applies 
to  all  universal  waste  accumulated  by 
the  handler,  not  to  any  particular 
universal  waste.  The  Agency  is  therefore 
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proposing  today  to  delete  from  40  CFR 
273.32(b)(5)  the  requirement  to  notify 
the  Regional  Administrator  of  which 
particular  universal  wastes  exceed  the 
5,000  kg.  accumulation  limit.  EPA 
solicits  comment  on  whether  this 
requirement  serves  a  valid  purpose  for 
regulatory  authorities,  and  on  whether  it 
is  imduly  burdensome  for  LQHUWs. 

V.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  states  to 
administer  and  enforce  the  RCRA 
hazardous  waste  program  within  the 
state.  Following  authorization,  EPA 
retains  enforcement  authority  imder 
sections  3008,  3013,  and  7003  of  RCRA, 
although  authorized  states  have  primary 
enforcement  responsibility.  The 
standards  and  requirements  for  state 
authorization  are  found  at  40  CFR  part 
271. 

Prior  to  enactment  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  a  State  with  final  RCRA 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  federal 
program  in  that  state.  The  federal 
reqiiirements  no  longer  applied  in  the 
authorized  state,  and  EPA  could  not 
issue  permits  for  any  facilities  in 'that 
state,  since  only  the  state  was 
authorized  to  issue  RCRA  permits. 
When  new,  more  stringent  federal 
requirements  were  promulgated,  the 
state  was  obligated  to  enact  equivalent 
authorities  within  specified  time  frames. 
However,  the  new  federal  requirements 
did  not  take  effect  in  an  authorized  state 
imtil  the  state  adopted  the  federal 
requirements  as  state  law. 

hi  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  which  was 
added  by  HSWA,  new  requirements  and 
prohibitions  imposed  imder  HSWA 
authority  take  effect  in  authorized  states 
at  the  same  time  that  they  take  effect  in 
unauthorized  states.  EPA  is  directed  by 
the  statute  to  implement  these 
requirements  and  prohibitions  in 
authorized  states,  including  the 
issuance  of  permits,  until  the  state  is 
granted  authorization  to  do  so.  While 
states  must  still  adopt  HSWA  related 
provisions  as  state  law  to  retain  final 
authorization,  EPA  implements  the 
HSWA  provisions  in  authorized  states 
until  the  states  do  so. 

Authorized  states  are  required  to 
modify  their  programs  only  when  EPA 
enacts  federal  requirements  that  are 
more  stringent  or  broader  in  scope  than 
existing  federal  requirements.  RCRA 
section  3009  allows  the  states  to  impose 


standards  more  stringent  than  those  in 
the  federal  program  (see  also  40  CFR 
271.1).  Therefore,  authorized  states  may, 
but  are  not  required  to,  adopt  federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  less 
stringent  than  previous  federal 
regulations. 

B.  Effect  on  State  Authorization 

Today's  proposed  rule  is  less  stringent 
than  the  current  federal  program. 
Because  states  are  not  required  to  adopt 
less  stringent  regulations,  they  do  not 
have  to  adopt  the  streamlined 
regulations  for  CRTs  or  the  universal 
waste  regulations  for  mercury- 
containing  devices,  although  EPA 
encourages  them  to  do  so.  Some  states 
may  already  be  in  the  process  of 
streamlining  their  regulations  for  these 
materials  or  adding  them  to  their  list  of 
universal  wastes.  If  a  state's  standards 
for  used  CRTs  or  mercury-containing 
equipment  are  less  stringent  than  those 
in  today's  rule,  the  state  will  need  to 
amend  its  regulations  to  make  them 
equivalent  to  today's  standards  and 
pursue  authorization. 

C.  Interstate  Transport 

Because  some  states  may  choose  not 
to  seek  authorization  for  today's 
proposed  rulemaking,  there  will 
probably  be  cases  when  used  CRTs, 
processed  CRT  glass,  or  mercury- 
containing  equipment  will  be 
transported  through  states  with  different 
regulations  governing  these  wastes. 

First,  a  waste  whidi  is  subject  to  an 
exclusion  from  the  definition  of  solid 
waste  or  to  the  universal  waste 
regulations  may  be  sent  to  a  state,  or 
through  a  state,  where  it  is  subject  to  the 
full  hazardous  waste  regiilations.  In  this 
scenario,  for  the  portion  of  the  trip 
through  the  originating  state,  and  any 
other  states  where  the  waste  is  excluded 
or  is  a  universal  waste,  neither  a 
hazardous  waste  transporter  with  an 
EPA  identification  number  per  40  CFR 
263.11  nor  a  manifest  would  be 
required.  However,  for  the  portion  of  the 
trip  through  the  receiving  state,  and  any 
other  states  that  do  not  consider  the 
waste  to  be  excluded  or  a  universal 
waste,  the  transporter  must  have  a 
manifest,  and  must  move  the  waste  in 
compliance  with  40  CFR  part  263.  In 
order  for  the  final  transporter  and  the 
receiving  facility  to  fulfill  the 
requirements  concerning  the  manifest 
(40  CFR  263.20,  263.21,  263.22;  264.71, 
264.72,  264.76  or  265.71,  265.72,  and 
265.76),  the  initiating  facility  should 
complete  a  manifest  and  forward  it  to 
the  first  transporter  to  travel  in  a  state 
where  the  waste  is  not  excluded  or  is 
not  a  universal  waste.  The  receiving 


facility  must  then  sign  the  manifest  and 
send  a  copy  to  the  initiating  facility. 
EPA  recommends  that  the  initiating 
facility  note  in  block  15  of  the  manifest 
(Special  Handling  Instructions  and 
Additional  Information)  that  the  wastes 
are  covered  by  an  exclusion  or  under 
the  universal  waste  regulations  in  the 
initiating  state  but  not  in  the  receiving 
facility's  state. 

Second,  a  hazardous  waste  generated 
in  a  state  which  does  not  provide  an 
exclusion  for  the  waste  or  regulate  it  as 
a  universal  waste  may  be  sent  to  a  state 
where  it  is  excluded  or  regulated  as  a 
imiversal  waste.  In  this  scenario,  the 
waste  must  be  moved  by  a  hazardous 
waste  transporter  while  the  waste  is  in 
the  generator's  state  or  any  other  states 
where  it  is  not  excluded  or  not  a 
universal  waste.  The  initiating  facility 
would  complete  a  manifest  and  give 
copies  to  the  transporter  as  required 
imder  40  CFR  262.23(a).  Transportation 
within  the  receiving  state  and  any  other 
states  that  exclude  the  waste  or  regulate 
it  as  a  universal  waste  would  not  require 
a  manifest  and  need  not  be  transported 
by  a  hazardous  waste  transporter. 
However,  it  is  the  initiating  facility's 
responsibility  to  ensure  that  the 
manifest  is  forwarded  to  the  receiving 
facility  by  any  non-hazardous  waste 
transporter  and  sent  back  to  the 
initiating  facility  by  the  receiving 
facility  [see  40  CFR  262.23  and  262.42).  ^ 
EPA  recommends  that  the  generator 
note  in  block  15  of  the  manifest  (Special 
Handling  Instructions  and  Additional 
Information)  that  the  waste  is  excluded 
or  covered  imder  the  universal  waste 
regulations  in  the  receiving  facility's 
state  but  not  in  the  generator's  state. 

Third,  a  waste  may  be  transported 
across  a  state  in  which  it  is  subject  to 
the  full  hazardous  waste  regulations 
although  other  portions  of  the  trip  may 
be  from,  through,  and  to  states  in  which 
it  is  excluded  or  covered  under 
universal  waste  regulations.  Transport 
through  the  State  must  be  conducted  by 
a  hazardous  waste  transporter  and  must 
be  accompanied  by  a  manifest.  In  order 
for  the  transporter  to  fulfill  its 
requirements  concerning  the  manifest 
(subpart  B  of  Part  263),  the  initiating 
facility  must  complete  a  manifest  as 
required  under  the  manifest  procedures 
and  forward  it  to  the  first  transporter  to 
travel  in  a  state  where  the  waste  is  not 
excluded  or  is  not  a  universal  waste. 
The  transporter  must  deliver  the 
manifest  to,  and  obtain  the  signature  of, 
either  the  next  transporter  or  the 
receiving  focility. 

As  more  states  streamline  their 
regulatory  requirements  for  these 
wastes,  the  complexity  of  interstate 
transport  will  be  reduced. 
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b|l.  Regulatory  Requirements 

.  ^.  Executive  Order  12866 

I  Under  Executive  Order  12866  (58  FR 
!)1735),  the  Agency  must  determine 
whether  this  regulatory  action  is 
"significant"  and  therefore  subject  to 
formal  review  by  the  Office  of  . 
Management  and  Budget  (0MB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  the 
proposed  regulatory  action.  The  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  afTect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Pursuant  to  the  terms  of  Executive 
Order  12866,  the  Agency  has 
determined  that  today's  proposed  rule  is 
a  significant  regulatory  action  because 
this  proposed  rule  contains  novel  policy 
issues.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  su^estions  or 
recommendations  are  documented  in 
the  docket  to  today's  proposal. 

To  estimate  the  cost  savings, 
incremental  costs,  economic  impacts 
and  benefits  from  this  rule  to  affected 
regulated  entities,  we  completed  an 
economic  analyses  for  this  rule.  Copies 
of  these  analyses  (entitled  "Economic 
Analysis  of  Cathode  Ray  Tube 
Management,  Notice  of  Proposed 
Rulemaking"  and  "Economic  Analysis 
of  Including  Mercury-Containing 
Devices  In  the  Universal  Waste  System, 
Notice  of  Proposed  Rulemaking")  have 
been  placed  in  the  RCRA  docket  for 
public  review.  The  Agency  solicits 
comment  on  the  methodology  and 
results  from  the  analysis  as  well  as  any 
data  that  the  public  feels  would  be 
useful  in  a  revised  analysis. 

1.  Methodology 


To  estimate  the  cost  savings,  - 
incremental  costs,  economic  impacts 
and  benefits  of  this  rule,  the  Agency  ' 
estimated  both  the  affected  volume  of 


cathode  ray  tubes  (CRTs)  ^  and  regulated 
entities.  Because  CRTs  are  often  not 
managed  as  hazardous  wastes  but  rather 
along  with  municipal  refuse,  the  Agency 
has  evaluated  two  baseline  (pre- 
regulatory)  scenarios:  (1)  A  SubtiUe  C 
scenario  which  modeled  a  distribution 
of  affected  monitors  as  if  all  affected 
entities  were  in  compliance  with 
Subtitle  C  regulation,  and  (2)  a  Subtitie 
D  scenario  which  models  a  high 
percentage  of  CRTs  being  discarded 
untreated  in  municipal  solid  waste 
landfills.  There  is  a  lower  degree  of  - 
compliance  with  Subtitle  C  regulation 
in  the  Subtitle  D  scenario.  However,  this 
scenario  is  being  analyzed  to  evaluate 
the  real-world  effect  of  this  rule  on 
affected  entities. 

The  Agency  has  then  modeled  two 
post-regulatory  scenarios:  (1)  The 
regulation  being  proposed  today 
(hereafter  referred  to  as  the  "primary 
alternative"),  and  (2)  the  Common  Sense 
Initiative  recommendation  (hereafter 
referred  to  as  the  "CSI  alternative").  The 
chief  differences  between  the  primary 
alternative  and  CSI  alternative  is  that 
the  former  applies  to  both  glass-to-glass 
recycling  and  lead  smelters  whereas  the 
latter  only  applies  to  glass-to-glass 
recycling.  The  CSI  alternative  also 
includes  additional  management 
requirements  for  CRT  handlers.  Finally, 
the  CSI  alternative  envisions 
streamUned  management  requirements 
for  monitors  but  keeping  them  within 
RCRA  Subtitie  C  jurisdiction  as 
hazardous  waste.  By  contrast,  the 
primary  alternative  of  today's  proposal 
excludes  previously  regulated  volumes 
of  CRTs  from  the  federal  definition  of 
solid  and  hazardous  waste. 

In  our  economic  analysis,  we  have 
calculated  administrative,  storage, 
transportation  and  disposal/recovery 
costs  for  both  baseline  and  post- 
regulatory  scenarios  and  estimated  the 
net  cost  savings  and  economic  impacts 
for  each  combination  of  baseline/post- 
regulatory  pair  (SubtiUe  C/primary 
alternative,  Subtitie  C/CSI  alternative. 
Subtitle  D/primary  alternative.  Subtitle 
D/CSI  alternative).  The  SubtiUe  C/ 
primary  alternative  pair  is  the  scenario 
that  we  are  using  to  meet  our 
administrative  requirements  following 


'  Note:  Many  CRTs  that  exhibit  the  toxicity 
characteristic  for  lead  are  nonetheless  not  solid 
wastes  that  are  also  hazardous  wastes  for  a  number 
of  different  reasons.  Some  are  considered 
household  hazardous  wastes  which  are  excluded 
from  the  federal  definition  of  hazardous  wastes.  See 
40  CFR  261.4(b)(1).  Other  CRTs  which  are  post- 
manufacturing  but  not  post-consumer  are  excluded 
as  commercial  chemicaJ  products  being  reclaimed. 
See  40  CFR  261.2(c)(3).  Thus,  the  fact  that  a  CRT 
exhibits  the  toxicity  characteristic  for  lead  is  not 
sufficient  in  and  of  itself  to  know  that  the  monitor 
is  a  hazardous  waste  and  affected  by  this  rule. 


this  section.  This  is  so  because  it  is 
appropriate  to  use  a  baseline  scenario 
that  reflects  compliance  with  existing 
federal  law  and  a  post-regulatory 
scenario  that  is  the  leading  scenario 
being  proposed. 

For  mercury-containing  equipment, 
we  used  a  similar  methodology  in  our 
economic  analysis  to  the  one  we  are 
using  for  CRTs.  Again,  because  mercury- 
containing  equipment  is  often  managed 
in  municipal  solid  waste,  we  have 
modeled  two  baselines,  one  reflecting 
compliance  with  SubtiUe  C  management 
under  existing  law  and  the  other 
reflecting  ongoing  management  of  a 
portion  of  discarded  mercury-containing 
equipment  in  the  municipal  solid 
wastestream. 

The  benefits  from  today's  proposed 
rulemaking  are  presented  qualitatively. 
EPA  solicits  comment  on  the  need  and 
means  to  evaluate  quantitative  benefits 
from  today's  rule. 

2.  Results 

a.  Volume.  Estimated  volumes  of 
CRTs  subject  to  RCRA  regulation  are 
16,100  tons  of  monitors  under  the 
SubtiUe  C  baseline.  We  have  estimated 
the  affected  volume  of  CRTs  (including 
both  previously  regulated  and  diverted 
volumes  of  monitors)  under  the  primary 
alternative  at  17,500  tons  and  17,700 
under  the  CSI  alternative  when  paired 
with  the  SubtiUe  C  baseline.  We  believe 
that  between  1500  and  1700  tons  of 
CRTs  would  be  diverted  from  export  or 
hazardous  waste  landfill  to  CRT  glass 
manufacturing  under  both  the  primary 
alternative  and  the  CSI  alternative. 
Estimated  volumes  of  mercury- 
containing  equipment  affected  by 
today's  rule  are  550  tons. 

b.  Cost/Economic  Impact.  We 
estimate  that  the  primary  alternative 
would  save  CRT  handlers  $3.5  million 
per  year  relative  to  the  SubtiUe  C 
baseline.  This  cost  savings  comes  from 
reduced  administrative,  transportation 
and  disposal/management  cost.  We 
estimate  that  CSI  alternative  would  save 
CRT  handlers  $1.15  million  relative  to 
the  SubtiUe  C  baseline,  again  primarily 
due  to  reduced  administrative  and 
disposal  costs.  However,  unlike  the 
primary  alternative,  transportation  costs 
could  actually  be  higher  for  the  CSI 
alternative  because  this  option  does  not 
include  lead  smelters.  Thus,  longer 
transportation  distances  to  glass 
processors  would  be  required. 

To  estimate  the  economic  impact  of 
the  primary  alternative  and  CSI 
alternative  on  CRT  handlers,  the  Agency 
evaluated  the  cost  savings  or 
incremental  costs  as  a  percentage  of  firm 
sales.  In  virtually  all  cases  economic 
impacts  are  cost  savings  at  less  than  one 
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percent  of  finn  sales.  The  average 
savings  for  a  previously  regulated  small 
quantity  generator  is  $755  per  year  and 
$1740  per  year  for  a  previously 
regulated  large  quantity  generator  imder 
the  primary  adtemative.  The  average 
cost  savings  for  previously  regulated 
small  and  large  quantity  generators 
under  the  CSI  alternative  are  estimated 
at  $703  and  $7819  respectively. 

For  mercury-containing  equipment, 
we  estimate  cost  savings  resulting  from 
today's  proposal  would  be 
approximately  $273,000  per  year.  Of 
this,  about  $200,000  in  savings  is 
attributed  to  generators  of  mercury- 
containing  equipment,  an  average  of 
$106  per  generator  per  year.  The 
remaining  $73,000  is  attributable  to 
retorters  and  waste  brokers.  As  with 
CRTs,  the  economic  impact  of  these, 
savings  relative  to  firm  sales  is  very 
small,  i.e.,  less  than  0.1  percent  of  firm 
sales. 

c.  Benefits.  EPA  has  evaluated  the 
qualitative  benefits  and  to  a  lesser 
extent,  the  quantitative  benefits  of  the 
proposed  nile  for  CRTs  and  mercury- 
containing  equipment.  Some  of  the 
benefits  resulting  from  today's  rule 
include  conservation  of  landfill 
capacity,  increase  in  resource  efficiency, 
growth  of  a  recycling  infrastructure  for 
CRTs  and  possible  reduction  of  lead 
emissions  to  the  environment  from  CRT 
recycling.  EPA  estimates  that 
approximately  2600  tons  or  456,000 
cubic  feet  of  CRTs  per  year  would  be 
redirected  away  from  landfills  towards 
recycling  under  the  Agency's  proposal 
today.  In  addition,  as  mentioned  above, 
the  use  of  processed  CRT  glass  benefits 
the  manufactxirer  in  several  ways,  such 
as  improving  heat  transfer  and  melting 
characteristics  in  the  furnaces,  lowering 
energy  consiunption,  and  maintaining 
or  improving  the  quality  of  the  final 
product.  This  rule  will  facilitate  the 
growth  and  development  of  the  CRT 
glass  processing  industry  in  the  United 
States  by  reducing  regulatory  barriers  to 
new  glass  processing  firms  becoming 
established.  Finally,  this  rule  will 
reduce  lead  emissions  to  the 
enviroimient  by  diverting  CRTs  from 
municipal  landfills  and  waste-to-energy 
facilities. 

B.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regiilatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rxilemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  piuposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  fewer  than  1000  or  100 
employees  per  firm  depending  upon  the 
SIC  code  the  firm  primarily  is  classified; 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independentiy  owned  and  operated  and 
is  not  dominant  in  its  field. 

The  small  entity  analysis  conducted 
for  today's  proposal  indicates  that 
streamlining  requirements  for  CRTs  and 
mercury-containing  equipment  would 
generally  result  in  savings  to  aHected 
entities  compared  to  baseline 
requirements.  Under  the  full 
compliance  scenario,  the  rule  is  not 
expected  to  result  in  a  net  cost  to  any 
affected  entity.  Thus,  adverse  impacts 
are  not  anticipated.  Costs  could  increase 
for  entities  that  are  not  complying  with 
ciurent  requirements,  but  even  these 
costs,  which  are  not  properly 
attributable  to  the  current  rulemaking, 
would  not  be  expected  to  result  in 
significant  impacts  on  a  substantial 
number  of  small  entities. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  Information 
Collection  Request  (ICR)  docimients 
have  been  prepared  (ICR  No.  1189.10) 
for  the  proposed  CRT  requirements,  and 
ICR  No.  1597.05  for  the  proposed 
requirements  for  merciuy-containing 
equipment.  Copies  may  be  obtained 
from  Susan  Auby  by  mail  at  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Ave. 
NW.,  Washington.  DC  20460-0001,  by 
email  at  auby.susan@epa.gov,  or  by 
calling  (202)  260-4901.  A  copy  may  also 
be  downloaded  off  the  Internet  at 
h  ttp  -.11  www.  epa  .gov/icr. 

The  information  requirements 
established  for  this  action,  and 
identified  in  the  Information  Collection 


Request  (ICR)  supporting  today's 
proposed  rule,  are  largely  self- 
implementing.  This  process  will  ensure 
that:  (i)  Regulated  entities  managing 
CRTs  or  merciuy-containing  equipment 
are  held  accountable  to  the  applicable 
requirements;  and  (ii)  state  inspectors 
can  verify  compliance  when  needed. 
For  example,  the  universal  waste 
standards  require  LQHUWs  and 
SQHUWs  to  demonstrate  the  length  of 
time  that  mercury-containing  equipment 
has  been  accumulated  from  the  date 
they  were  received  or  became  a  waste. 
The  standards  also  require  LQHUWs 
and  destination  sites  to  keep  records  of 
all  shipments  received  and  sent. 
Further,  the  standards  require  waste 
handlers  and  processors  to  notify  EPA 
under  certain  circumstances  (e.g.  when 
large  amounts  are  accumulated  or  when 
illegal  shipments  are  received). 

e3pA  win  use  the  collected 
information  to  ensure  that  merciuy- 
containing  equipment  is  being  managed 
in  a  protective  manner.  These  data  aid 
the  Agency  in  tracking  waste  shipments 
and  identifying  improper  management 
practices.  In  addition,  information  kept 
in  facility  records  helps  handlers, 
processors,  and  destination  sites  to 
ensiue  that  they  and  other  facilities  are 
managing  these  wastes  properly.  Section 
3007(b)  of  RCRA  and  40  CFR  part  2, 
subpart  B,  which  define  EPA's  general 
policy  on  the  public  disclosure  of 
information,  contain  provisions  for 
confidentiality.  However,  no  questions 
of  a  sensitive  nature  are  included  in  any 
of  the  information  collection 
requirements  associated  with  today's 
action. 

EPA  has  carefully  considered  the 
burden  imposed  upon  the  regulated 
community  by  the  regulations.  EPA  is 
confident  that  those  activities  required 
of  respondents  are  necessary  and,  to  the 
extent  possible,  has  attempted  to 
minimize  the  burden  imposed.  EPA 
believes  strongly  that  if  the  minimum 
requirements  specified  under  the 
regulations  are  not  met,  neither  the 
facilities  nor  EPA  can  ensure  that  used 
CRTs  and  mercury-containing 
equipment  are  being  managed  in  a 
manner  protective  of  human  health  and 
the  environment. 

For  the  proposed  requirements 
applicable  to  CRTs,  the  aggregate  annual 
burden  to  respondents  over  the  three- 
year  period  covered  by  this  ICR  is 
estimated  at  10,426  hoiu-s,  with  a  cost  of 
approximately  $687,000.  Average 
annual  burden  hours  per  respondent  are 
estimated  to  be  7  hours;  there  are  an 
estimated  2400  respondents.  This 
represents  a  reduction  in  burden  to 
respondents  of  approximately  18,616. 
There  are  no  capital  or  start-up  costs. 
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operation  or  maintenance  costs,  and  no 
costs  for  purchases  of  services.  Nor  is 
there  any  biuden  to  the  Agency.  For  the 
proposed  requirements  affecting 
mercury-containing  equipment,  the 
aggregate  aimual  burden  to  respondents 
over  the  three-year  period  covered  by 
this  ICR  is  estimated  at  114,770  hours, 
with  a  cost  of  approximately  $825,158. 
Average  annual  biuden  hours  per 
respondent  are  estimated  to  be  4.5  hours 
for  small  quantity  handlers,  15  hours  for 
large  quantity  handlers,  10  hours  for 
treatment,  storage,  and  disposal 
facilities,  and  16  hoiu-s  for  transporters; 
there  are  an  estimated  2495 
respondents.  This  represents  a 
reduction  in  burden  of  approximately 
18,493  hours.  The  aggregate  burden  to 
the  Agency  is  estimated  at  377  hours, 
with  a  cost  of  $10,816.00.  Total  capital 
costs  are  estimated  to  be  $1430  annually 
for  all  respondents,  and  operation  and 
maintenance  costs  are  estimated  to  be 
$113  annually  for  all  respondents. 

Biu-den  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division,  U.S.  Environmental 
Protection  Agency  (Mail  Code  2823). 
1200  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460-0001;  and  to  the 
Office  of  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA", 
nclude  the  ICR  number  in  any 


correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  Jime  12, 
2002,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  July  12,  2002.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

D.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  the  proposed  and  final 
rules  with  "federal  mandates"  that  may 
result  in  expenditures  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  a  rule  for  which 
a  written  statement  is  needed,  section 
205  of  the  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significanUy  or 
imiquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  imder  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enable  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  Agency's  analysis  of  compliance 
with  the  Unfunded  Mandates  Reform 
Act  (UMRA)  of  1995  foimd  Uiat  today's 
proposed  rule  imposes  no  enforceable 
duty  on  any  state,  local  or  tribal 
govenunent  or  the  private  sector.  This 
proposed  rule  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 


state,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  The  Act  generally 
excludes  frt)m  the  definition  of  "federal 
intergovernmental  mandate"  (in 
sections  202.  203,  and  205)  duties  that 
arise  from  participation  in  a  voluntary 
federal  program.  Today's  proposed  rule 
is  voluntary,  and  because  it  is  less 
stringent  than  the  current  regxilations, 
state  governments  are  not  required  to 
adopt  the  proposed  changes.  The  UMRA 
generally  excludes  from  the  definition 
of  "Federal  intergovernmental  mandate" 
duties  that  arise  from  participation  in  a 
voluntary  federal  program.  The  UMRA 
also  excludes  from  the  definition  of 
"Federal  private  sector  mandate"  duties 
that  arise  from  participation  in  a 
voluntary  federal  program.  Therefore  we 
have  determined  that  today's  proposal  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

E.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This 
proposed  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132. 

F.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  ofl 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  federal 
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government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes.  This 
proposed  rule  does  iiot  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 

G.  Executive  Order  13045 

"Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks"  (62  PR  19885,  April  23,  1997) 
applies  to  any  rule  that  EPA  determines 
(1)  "economically  significant"  as 
defined  under  Executive  Order  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  hedth 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potential  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  Executive 
Order  12866. 

H.  Executive  Order  1321 1 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  PR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Today's  proposed  rule  streamlines 
hazardous  waste  management 
requirements  for  used  ciathode  ray  tubes 
and  mercury-containing  equipment.  By 
encoiuraging  reuse  and  recycling,  the 
rule  may  save  energy  costs  associated 
with  manufacturing  new  materials.  It 
will  not  cause  reductions  in  supply  or 
production  of  oil,  fuel,  coal,  or 
electricity.  Nor  will  it  result  in 
increased  energy  prices,  increased  cost 
of  energy  distribution,  or  an  increased 
dependence  on  foreign  suppUes  of 
energy. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 


consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedvues,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  though  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rule  does  not  establish  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Environmental  Justice 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations"  (February  11, 
1994)  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assumed  a  leadership 
role  in  enviroiunental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
In  response  to  Ebcecutive  Order  12898, 
EPA's  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  formed 
an  Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17).  To 
address  this  goal,  EPA  conducted  a 
qualitative  analysis  of  the 
enviroimiental  justice  issues  under  this 
proposed  rule.  Potential  environmental 
justice  impacts  are  identified  consistent 
with  the  EPA's  Environmental  Justice 
Strategy  and  the  OSWER  Environmental 
Justice  Action  Agenda. 

Today's  proposed  rule  would 
streamline  hazardous  waste 
management  requirements  for  used 
cathode  ray  tubes  sent  for  recycling.  It 
would  also  streamline  such 
requirements  for  mercury-containing 
equipment  by  adding  this  equipment  to 
the  federal  universal  waste  rule. 
Facilities  that  would  be  affected  by 
today's  rule  include  any  facility 
generating  hazardous  waste  computers 
and  televisions  sent  for  recycling,  and 


any  facility  generating  hazardous  waste 
mercury-containing  equipment  sent  for 
recycling  or  disposal.  Also  affected 
would  be  facilities  which  recycle  these 
materials.  Disposal  facilities  themselves 
would  not  be  affected  by  today's 
proposed  rule. 

The  wide  distribution  of  affected 
facilities  throughout  the  United  States 
does  not  suggest  any  distributional 
pattern  around  communities  of  concern. 
Any  building  in  any  area  could  be 
affected  by  today's  proposal.  Specific 
impacts  on  low  income  or  minority 
conununities,  therefore,  are 
undetermined.  The  Agency  believes  that 
emissions  during  transportation  would 
not  be  a  major  contributor  to 
communities  of  concern  through  which 
used  CRTs  and  merciuy-containing 
equipment  may  be  transported.  Any 
such  material  broken  diu-ing  transport 
would  be  contained  in  the  required 
packaging.  Overall,  no  disproportional 
impacts  to  minority  or  low  income 
communities  are  expected. 

List  of  Subjects 

40  CFR  Part  260 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste,  Waste  treatment  and 
disposal. 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  264 

Environmental  protection.  Hazardous 
materials.  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirements.  Security  measiues.  Surety 
bonds. 

40  CFR  Part  265 

Environmental  protection.  Hazardous 
materials,  Packaging  and  containers, 
Seciuity  measures.  Surety  bonds. 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  270 

Environmental  protection^  Hazardous 
materials  transportation.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  273 

Enviroiunental  protection.  Hazardous 
materials  ti-ansportation.  Hazardous 
waste. 
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Dated:  May  17,  2002. 
Christine  T.  Whitman, 

Administrator. 

1 1  For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations,  parts  260,  261, 
264,  265,  268,  270  and  273,  are 
amended  as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921- 
6927,  6930,  6934,  6935.  6937.  6938,  6939, 
and  6974. 

Subpart  B— Definitions 


2.  Section  260.10  is  amended  by 
adding  in  alphabetical  order  the 
definitions  of  "Cathode  ray  tube,"  "CRT 
glass  manufacturing  facility,"  "CRT 
glass  processor,"  and  "Mercury- 
containing  equipment"  and  by 
republishing  the  introductory  text  of 
and  adding  paragraph  (5)  to  the  the 
definition  of  "Universal  Waste"  to  read 
as  follows: 

f  260.10    Definitions. 


Il 


Cathode  ray  tube  or  CRT  means  a 
vacuum  tube,  composed  primarily  of 
glass,  which  is  the  video  display 
component  of  a  television  or  computer 
monitor.  An  intact  CRT  means  a  CRT 
remaining  within  the  monitor  whose 
vacuum  has  not  been  released.  A  broken 
CRT  means  glass  removed  ft-om  the 
monitor  after  the  vacuum  has  been 
released. 
ft        *        *        *        * 

CRT  glass  manufacturing  facility 
means  a  facility  or  pari  of  a  facility  that 
uses  a  furnace  to  manufacture  CRT 
glass. 
***** 

CRT  processing  means  conducting  all 

^the  following  activities: 
(1)  Receiving  broken  or  intact  CRTs; 

(2)  Intentionally  breaking  intact  CRTs 
or  furiher  breaking  or  separating  broken 
CRTs; 

(3)  Sorting  or  otherwise  managing 
glass  removed  from  CRT  monitors;  and 

(4)  Cleaning  coatings  off  the  glass 
removed  from  CRTs. 
***** 

Mercury-containing  equipment  means 
a  device  or  pari  of  a  device  (excluding 
batteries,  thermostats,  and  lamps)  that 
contains  elemental  mercury  necessary 
for  its  operation, 
ft        *        *        *        * 

Universal  Waste  means  any  of  the 
oUowing  hazardous  wastes  that  are 


managed  under  the  universal  waste 
requirements  of  pari  273  of  this  chapter: 

***** 

(5)  Memuy-containing  equipment  as 
described  in  §  273.6  of  this  chapter. 


PART  261— IDENTIRCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  pari  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921. 
6922.  6924(y),  and  6938. 

Subpart  A — Gen«rai 

4.  Section  261.4  is  amended  by 
adding  a  new  paragraph  (a)(23)  to  read 
as  follows: 

§261.4    Exclusions. 

(a)  *   *  * 

(23)  Used  cathode  ray  tubes  (CRTs) 

(i)  Used  intact  CRTs  as  defined  in 
§  260.10  are  not  solid  wastes  unless 
disposed.  No  restrictions  on  speculative 
acciunulation  as  defined  in  §  261.1 
apply. 

(ii)  Used,  broken  CRTs  as  defined  in 
§  260.10  are  not  solid  wastes  provided 
that  they  meet  the  requirements  of 
§261.39. 
***** 

5.  Section  261.9  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  261 .9    Requirements  for  universal  waste. 

***** 

(e)  Merciuy-conteaining  equipment  as 
described  in  §  273.6  of  this  chapter. 

6.  Section  261.38  of  subpart  D  is 
transferred  to  Subpart  E  which  is  added 
to  read  as  follows: 

Subpart  E — Exclusions/Exemptions 

Sec. 

261.38  Comparable/Syngas  Fuel  Exclusion. 

261.39  Conditional  Exclusion  for  Broken, 
Used  Cathode  Ray  Tubes  (CRTs) 
Undergoing  Recycling. 

Subpart  E — Exciusiona/Exemptions 

§  261 .38    Comparable/Syngas  Fuel 
Exclusion. 


§  261 .39    Conditional  Exclusion  for  Broken, 
Used  Cathode  Ray  Tubes  (CRTs) 
Undergoing  Recycling. 

Broken,  used  CRTs  are  not  solid 
wastes  if  they  meet  the  following 
conditions: 

(a)  Prior  to  processing:  These 
materials  are  not  solid  wastes  if  they  are 
destined  for  recycling  and  if  they  meet 
the  following  requirements: 

(1)  Storage.  The  broken  CRTs  must  be 
either: 


(i)  Stored  in  a  building  with  a  roof, 
floor,  and  walls,  or 

(ii)  Placed  in  a  container  [i.e.,  a 
package  or  a  vehicle)  that  is  constructed, 
filled,  and  closed  to  minimize 
identifiable  releases  to  the  environment 
of  CRT  glass  (including  fine  solid 
materials). 

(2)  Labeling.  Each  container  in  which 
the  used,  broken  CRT  is  contained  must 
be  labeled  or  marked  clearly  with  one  of 
the  following  phrases:  "Waste  cathode 
ray  tube(s)— -contains  leaded  glass,"  or 
"Used  cathode  ray  tube(s)— contains 
leaded  glass."  It  must  also  be  labeled: 
"Do  not  mix  with  other  glass  materials." 

(3)  Transportation.  These  CRTs  must 
be  transported  in  a  container  meeting 
the  requirements  of  paragraphs(a)(l)(ii) 
and  (2)  of  this  section. 

(4)  Speculative  accumulation.  These 
CRTs  are  subject  to  the  limitations  on 
speculative  accumulation  as  defined  in 
§261.1. 

(b)  Requirements  for  used  CRT 
processing:  Used,  broken  CRTs 
undergoing  CRT  processing  as  defined 
in  §  260.10  are  not  solid  wastes  if  they 
meet  the  following  requirements: 

(1)  Storage.  Broken  CRTs  imdergoing 
processing  are  subject  to  the 
requirements  of  paragraphs  (a)(1),  (2), 
and  (4)  of  this  section. 

(2)  Processing. 

(i)  All  CRTs  must  be  processedwithin 
a  building  with  a  roof,  floor,  and  walls; 
and 

(ii)  No  activities  may  be  performed 
that  use  temperatures  high  enough  to 
volatilize  lead  fix)m  CRTs. 

(c)  Processed  CRT  glass  sent  to  CRT 
glass  making  or  lead  smelting:  Glass 
removed  from  used  CRTs  that  is 
destined  for  recycling  at  a  CRT  glass 
manufacturing  facility  or  a  lead  smelter 
after  processing  is  not  a  solid  waste 
imless  it  is  speculatively  accumulated 
as  defined  in  §  261.1.  Imported, 
processed  glass  from  used  CRTs  is 
subject  to  these  requirements  as  soon  as 
it  enters  the  United  States. 

(d)  Processed  CRT  glass  sent  to  other 
types  of  recycling,  except  for  use 
constituting  disposal:  Glass  removed 
from  used  CRTs  that  is  destined  for 
other  types  of  recycling  after  processing 
(except  use  constituting  disposal)  is  not 
a  solid  waste  if  it  meets  the 
requirements  of  paragraphs  (a)(l}-(4)  of 
this  section.  Imported,  processed  glass 
removed  from  used  CRTs  is  subject  to 
these  requirements  as  soon  as  it  enters 
the  United  States. 

(e)  Use  constituting  disposal: 
Processed  glass  removed  fit)m  CRT 
monitors  that  is  used  in  a  manner 
constituting  disposal  must  comply  with 
the  requirements  of  paragraphs  (a)(1)- 
(4)  of  this  section  and  the  applicable 
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requirements  of  part  266,  subpart  C  of 
this  chapter.  Imported,  processed  glass 
from  used  CRTs  is  subject  to  these 
requirements  as  soon  as  it  enters  the 
United  States. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT 
STORAGE  AND  DISPOSAL  FAaUTIES 

7.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6gi2(a).  6924. 
and  6925. 

Subpart  A— General 

8.  Section  264.1  is  amended  by 
adding  a  new  paragraph  (g)(ll)(v)  to 
read  as  follows: 

1264.1    Purpose,  scope,  and  appHcability. 

***** 

(g)*  *  * 

(11)*  *  • 

(v)  Merciuy-containing  equipment  as 
described  in  §  273.6  of  this  chapter. 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE  AND 
DISPOSAL  FACILITIES 

9.  The  authority  citation  for  part  265 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  6905,  6906.  6912. 
6922.  6923.  6924,  6925.  6935,  6936,  and 
6937. 

Subpart  A— General 

10.  Section  265.1  is  amended  by 
adding  a  new  paragraph  (c)(14)(v)  to 
read  as  follows: 

f  265.1    Purpose,  scope  and  applicability. 

***** 

(c)*  *  * 
(14)*   *  * 

(v)  Merciuy-containing  equipment  as 
described  in  §  273.6  of  this  chapter. 


PART  266-LAND  DISPOSAL 
RESTRICTIONS 

11.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, 
and  6924. 

Subpart  A— General 

12.  Section  268.1  is  amended  by 
adding  a  new  paragraph  (f)(5)  to  read  as 
follows: 


(5)  Merciuy-containing  equipment  as 
described  in  §  273.6  of  this  chapter. 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

13.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6924. 
6925,  6927,  6939,  and  6974. 

Subpart  A — General  Information 

14.  Section  270.1  is  amended  by 
adding  a  new  paragraph  (c)(2)(viii)(E)  to 
read  as  follows: 

§  270.1    Purpose  and  scope  of  tfiese 
regulations. 

***** 

(c)*  *  * 
(2)*  *  * 
(viii)  *  *  * 

(E)  Merciuy-containing  equipment  as 
described  in  §  273.6  of  this  chapter. 


PART  273— STANDARDS  FOR 
UNIVERSAL  WASTE  MANAGEMENT 

15.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6922.  6923.  6924, 
6925,  6930,  and  6937. 

Subpart  A— General 

***** 

16.  Section  273,1  is  amended  by 
adding  a  new  paragraph  (a)(5)  to  read  as 
follows: 

§273.1    Scope. 

(a)*  *   * 

(5)  Mercury-containing  equipment  as 
described  in  §  273,6, 

***** 

17.  A  new  §  273.6  is  added  to  read  as 
follows: 

§273.6    Applicability— Mercury-containing 
equipment 

(a)  Mercury-containing  equipment 
covered  under  this  part  273.  The 
requirements  of  this  part  apply  to 
persons  managing  mercury-containing 
equipment  as  described  in  §  273.9, 
except  those  listed  in  paragraph  (b)  of 
this  section. 

(b)  Mercury-containing  equipment  not 
covered  under  this  part  273.  The 
requirements  of  this  part  do  not  apply 
to  persons  managing  the  following 
mercury-containing  e<^uipment: 

(1)  Mercury-contaimng  equipment 
that  is  not  yet  a  waste  imder  part  261 
of  this  chapter.  Paragraph  (c)  of  this 
section  describes  when  mercury- 
containing  equipment  becomes  a  waste. 


(2)  Mercury-containing  equipment 
that  is  not  a  hazardous  waste.  Mercury- 
containing  equipment  is  a  hazardous 
waste  if  it  exhibits  one  or  more  of  the 
characteristics  identified  in  part  261, 
subpart  C  of  this  chapter. 

(c)  Generation  of  waste  mercury- 
containing  equipment.  (1)  Used 
mercury-containing  equipment  becomes 
a  waste  on  the  day  it  is  discarded. 

(2)  Unused  mercury-containing 
equipment  becomes  a  waste  on  the  day 
the  handler  decides  to  discard  it. 

18.  Section  273.9  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  "Mercury-containing 
equipment"  and  revising  the  definitions 
of  "Large  quantity  handler  of  universal 
waste,"  "Small  quantity  handler  of 
universal  waste,"  and  republishing  the 
introductory  text  of  and  adding 
paragraph  (5)  to  the  definition  of 
"Universal  waste"  to  read  as  follows: 

§273.9    Definitions. 

***** 

Large  Quantity  Handler  of  Universal 
Waste  means  a  universal  waste  handler 
(as  defined  in  this  section)  who 
accumulates  5,000  kilograms  or  more 
total  of  universal  waste  (batteries, 
pesticides,  thermostats,  lamps,  or 
mercury-containing  equipment, 
calculated  collectively)  at  any  time.  This 
designation  as  a  large  quantity  handler 
of  imiversal  waste  is  retained  through 
the  end  of  the  calendar  year  in  which 
the  5,000  kilogram  limit  is  met  or 
exceeded. 
***** 

Mercury-containing  equipment  means 
a  device  or  part  of  a  device  (excluding 
batteries,  thermostats,  and  lamps)  that 
contains  elemental  mercury  necessary 
for  its  operation. 
***** 

Small  Quantity  Handler  of  Universal 
Waste  means  a  universal  waste  handler 
(as  defined  in  this  section)  who  does  not 
accumulate  5,000  kilograms  or  more  of 
universal  waste  (batteries,  pesticides, 
thermostats,  lamps,  or  mercury- 
containing  equipment,  calculated 
collectively)  at  any  time. 
***** 

Universal  Waste  means  any  of  the 
following  hazardous  wastes  that  are 
subject  to  the  universal  waste 
requirements  of  this  part  273: 

***** 

(e)  Mercury-containing  equipment  as 
described  in  §273.6. 


Subpart  B— Standards  for  Small 
Quantity  Handlers  of  Universal  Waste 

19.  Section  273.13  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 
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§273.13    Waste  management. 

***** 

(c)  Universal  waste  thermostats  and 
mercury-containing  equipment.  A  small 
quantity  handler  of  universal  waste 
must  manage  universal  wast6 
thermostats  and  merciuy-containing 
equipment  in  a  way  that  prevents 
releases  of  any  universal  waste  or 
component  of  a  luiiversal  waste  to  the 
environment,  as  follows: 

(1)  A  small  quantity  handler  of 
universal  waste  must  place  in  a 
container  any  universal  waste 
thermostat  or  mercury-containing 
equipment  that  shows  evidence  of 
leakage,  spillage,  or  damage  that  could 
cause  leakage  under  reasonably 
foreseeable  conditions.  The  container 
must  be  closed,  structurally  sound, 
compatible  with  the  contents  of  the 
thermostat  or  device,  and  must  lack 
evidence  of  leakage,  spillage,  or  damage 
that  could  cause  leakage  under 

rasonably  foreseeable  conditions. 
(2)  A  small  quantity  handler  of 
imiversal  waste  may  remove  mercury- 
containing  ampules  fi'om  universal 
waste  thermostats  or  mercury- 
containing  equipment  provided  the 
handler; 

(i)  Removes  the  ampules  in  a  manner 
designed  to  prevent  breakage  of  the 
ampules; 

(li)  Removes  ampules  only  over  or  in 
a  containment  device  (tray  or  pan 
sufficient  to  collect  and  contain  any 
mercury  released  fi'om  an  ampule  in 
case  of  breakage); 

(iii)  Ensures  that  a  mercury  clean-up 
system  is  readily  available  to 
immediately  transfer  any  mercury 
resulting  from  spills  or  leaks  from 
broken  ampules,  from  that  containment 
device  to  a  container  that  meets  the 
reouirements  of  40  CFR  262.34; 

Civ)  Immediately  transfers  any  • 
mercury  resulting  from  spills  or  leaks 
from  broken  ampules  from  the 
containment  device  to  a  container  that 
meets  the  requirements  of  40  CFR 
262,34; 

(v)  Ensures  that  the  area  in  which 
ampules  are  removed  is  well  ventilated 
and  monitored  to  ensure  compliance 
with  applicable  OSHA  exposure  levels 
pr  mercury; 

t  (vi)  Ensures  that  employees  removing 
mipules  are  thoroughly  familiar  with 
proper  waste  mercury  handling  and 
emergency  procediu«s,  including 
transfer  of  merciuy  from  containment 
devices  to  appropriate  containers; 

(vii)  Stores  removed  ampules  in 
closed,  non-leaking  containers  that  are 
in  good  condition; 

(viii)  Packs  removed  ampules  in  the 
container  with  packing  materials 
adequate  to  prevent  breakage  diu-ing 


storage,  handling,  and  transportation, 
and 

(3)(i)  A  small  quantity  handler  of 
universal  waste  who  removes  mercury- 
containing  ampules  from  thermostats  or 
mercury-containing  equipment  must 
determine  whether  the  following  exhibit 
a  cheiracteristic  of  hazardous  waste 
identified  in  40  CFR  part  261,  subpart 
C: 

(A)  Mercury  or  clean-up  residues 
resulting  from  spills  or  leaks,  and/or 

(B)  Other  solid  waste  generated  as  a 
result  of  the  removal  of  mercury- 
containing  ampules  (e.g.,  remaining 
thermostat  units  or  mercury-containing 
equipment), 

(ii)  If  the  mercury,  residues,  and/or 
other  solid  waste  exhibit  a  characteristic 
of  hazardous  waste,  it  must  be  managed 
in  compliance  with  all  applicable 
requirements  of  40  CFR  parts  260 
through  272,  The  handler  is  considered 
the  generator  of  the  mercury,  residues, 
and/or  other  waste  and  must  manage  it 
in  compliance  with  40  CFR  part  262, 

(iii)  If  the  mercury,  residues,  and/or 
other  solid  waste  is  not  hazardous,  the 
handler  may  manage  the  waste  in  any 
way  that  is  in  compliance  with 
applicable  federal,  state,  or  local  solid 
waste  regulations. 

20,  Section  273.14  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§273.14    Labellng/marlcing. 

***** 

(f)  Mercury-containing  equipment,  or 
a  container  in  which  the  equipment  is 
contained,  must  be  labeled  or  marked 
clearly  with  any  of  the  following 
phrases:  "Universal  Waste — Mercury- 
Contaiiting  Equipment,"  or  "Waste 
Mercury-Containing  Equipment,"  or 
"Used  Mercury-Containing  Equipment." 

Subpart  C — Standards  for  Large 
Quantity  Handlers  of  Universal  Waste 

21.  Section  273,32  is  amended  by 
revising  paragraphs  (b)(4)  and  (b)(5)  to 
read  as  follows: 

§273.32    Notification. 

***** 

(b)  *  *  * 

(4)  A  list  of  all  the  types  of  universal 
waste  managed  by  the  handler  (e.g., 
batteries,  pesticides,  thermostats,  lamps, 
and  mercury-containing  equipment); 

(5)  A  statement  indicating  that  the 
handler  is  accumulating  more  than 
5,000  kg  of  universal  waste  at  one  time 
and  the  types  of  universal  waste  (i.e., 
batteries,  pesticides,  thermostats,  lamps, 
and  mercury-containing  equipment)  the 
handler  is  acciunulating  above  this 
quantity. 


22.  Section  273.33  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§273.33    Waste  management 

***** 

(c)  Universal  waste  thermostats  and 
mercury-containing  equipment.  A  large 
quantity  handler  of  imiversal  waste 
must  manage  universal  waste 
thermostats  and  mercury-containing 
equipment  in  a  way  that  prevents 
releases  of  any  universal  waste  or 
component  of  a  imiversal  waste  to  the 
environment,  as  follows: 

(1)  A  large  quantity  handler  of 
universal  waste  must  contain  any 
universal  waste  thermostat  or  mercury- 
containing  equipment  that  shows 
evidence  of  leakage,  spillage,  or  damage 
that  could  cause  leakage  under 
reasonably  foreseeable  conditions  in  a 
container.  The  container  must  be  closed, 
structurally  sound,  compatible  with  the 
contents  of  the  thermostat  and/or 
equipment,  and  must  lack  evidence  of 
leakage,  spillage,  or  damage  that  could 
cause  leakage  under  reasonably 
foreseeable  conditions. 

(2)  A  large  quantity  handler  of 
universal  waste  may  remove  mercury- 
containing  ampules  frt}m  imiversal 
waste  thermostats  or  mercury- 
containing  equipment  provided  the 
handler: 

(i)  Removes  the  ampules  in  a  manner 
designed  to  prevent  breakage  of  the 
ampules; 

(ii)  Removes  ampules  only  over  or  in 
a  containment  device  (tray  or  pan 
sufficient  to  collect  and  contain  any 
mercury  released  from  an  ampule  in 
case  of  breakage); 

(iii)  Ensures  that  a  mercury  clean-up 
system  is  readily  available  to 
immediately  transfer  any  mercury 
resulting  from  spills  or  leaks  from 
broken  ampules,  from  that  containment 
device  to  a  container  that  meets  the 
requirements  of  40  CFR  262.34; 

(iv)  Immediately  transfers  any 
mercury  resulting  from  spills  or  leaks 
from  broken  ampules  from  the 
containment  device  to  a  container  that 
meets  the  requirements  of  40  CFR 
262.34; 

(v)  Ensures  that  the  area  in  which 
ampules  are  removed  is  well  ventilated 
and  monitored  to  ensure  compliance 
with  applicable  OSHA  exposure  levels 
for  mercury; 

(vi)  Ensures  that  employees  removing 
ampules  are  thoroughly  familiar  with 
proper  waste  mercury  handling  and 
emergency  procedures,  including 
transfer  of  mercury  from  containment 
devices  to  appropriate  containers; 

(vii)  Stores  removed  ampules  in 
closed,  non-leaking  containers  that  are 
in  good  condition; 
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(viii)  Packs  removed  ampules  in  the 
container  with  packing  materials 
adequate  to  prevent  breakage  during 
storage,  handling,  and  transportation, 
and 

(3)(i)  A  large  quantity  handler  of 
universal  waste  who  removes  merouy- 
containing  ampules  from  thermostats  or 
mercxuy-containing  equipment  must 
determine  whether  the  following  exhibit 
a  characteristic  of  hazardous  waste 
identified  in  40  CFR  part  261,  subpart 
C: 

(A)  Mercury  or  clean-up  residues 
resulting  from  spills  or  leaks,  and/or 

(B)  Other  solid  waste  generated  as  a 
result  of  the  removal  of  mercury- 
containing  ampules  (e.g.,  remaining 


thermostat  units  or  mercury-containing 
equipment). 

(ii)  If  the  mercury,  residues,  and/or 
other  solid  waste  exhibit  a  characteristic 
of  hazardous  waste,  it  must  be  managed 
in  compliance  with  all  applicable 
requirements  of  40  CFR  parts  260 
through  272.  The  handler  is  considered 
the  generator  of  the  merciuy ,  residues, 
and/or  other  waste  and  must  manage  it 
in  compliance  with  40  CFR  part  262. 

(iii)  If  the  mercury,  residues,  and/or 
other  solid  waste  is  not  hazardous,  the 
handler  may  manage  the  waste  in  any 
way  that  is  in  compliance  with 
applicable  federal,  state,  or  local  solid 
waste  regulations. 


23.  Section  273.34  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§273.34    Labeling/marking. 

***** 

(f)  Mercury-containing  equipment,  or 
a  container  in  which  the  equipment  is 
contained,  must  be  labeled  or  marked 
clearly  with  any  of  the  following 
phrases:  "Universal  Waste — Mercury- 
Containing  Equipment,"  or  "Waste 
Mercury-Containing  Equipment,"  or 
"Used  Mercury-Containing  Equipment." 

(FR  Doc.  02-13116  Filed  6-11-02;  8:45  am] 

BILUNG  CODE  6S60-50-P 


Wednesday, 
June  12,  2002 


Part  V 

Department  of 
Health  and  Human 
Services 

Office  of  Community  Services 

Request  for  Applications  Under  the  Office 
of  Community  Services'  Fiscal  Year  2002 
Rural  Community  Development  Activities 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 

[Program  Announcement  No.  OCS-2002- 
07] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  2002  Rural  Community 
Development  Activities  Program  (RF 
PROGRAM) 

AGENCY:  Office  of  Community  Services 
(CXDS),  Administration  for  Children  and 
Families,  Department  of  Health  and 
Hiunan  Services. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  competitive 
applications  under  the  Office  of 
Community  Services'  Rural  Commimity 
Development  Activities  Program. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Community  Services  (OCS),  annoimces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  section  680(a)(3)(A)  and  (B)  of  the 
Community  Services  Block  Grant  Act,  as 
amended  42  U.S.C.  9921.  This 
announcement  contains  forms  and 
instructions  for  submitting  an 
application. 

Awards  will  be  contingent  on  the 
outcome  of  the  competition  and  the 
availability  of  funds.  This 
announcement  is  inviting  applications 
for  a  12-month  budget  period  and  a  36- 
month  project  period. 
DATES:  To  be  considered  for  funding 
applications  must  be  received  on  or 
before  July  29,  2002.  Mail  service  in  the 
Washington,  D.C.  area  was  disrupted  a 
few  months  ago  and  for  several  weeks, 
all  mail  deliveries  to  the  Administration 
for  Children  and  Families  stopped. 
Regular  deliveries  have  resumed,  but 
delays  continue  due  to  the  irradiation 
process.  It  may  be  some  time  before  the 
situation  corrects  itself.  Consequently,  it 
is  strongly  recommended  that 
applicants  avail  themselves  of 
overnight/express  delivery  such  as 
Federal  Express  or  United  Parcel 
Service  to  submit  their  applications. 
Applications  received  after  the  due  date 
will  not  be  accepted  for  consideration 
for  funding.  Note  that  an  overnight/ 
express  service  should  be  addressed  to 
the  Administration  for  Children  and 
Families,  Office  of  Grants  Management, 
Division  of  Discretionary  Grants, 
"Attention  RF  Program,"  901  D  Street, 
SW,  Fourth  Floor  West,  Washington,  DC 
20024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Veronica  Terrell  (202)  401-5295, 


vtenell@acf.dhhs.gov,  or  Richard  Saul 
(202)  401-9341,  rsaul@acf.dhhs.gOV, 
Department  of  Health  and  Hiunan 
Services,  Administration  for  Children 
and  Families,  Office  of  Conunimity 
Services,  370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447.  In  addition,  this 
Announcement  is  accessible  on  the  OCS 
Web  site  for  reading  and  downloading 
at:  http://www.acf.dhhs.gov/prograins/ 
OCS — double  click  on  "Fimding 
Opportunities." 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.570.  The  tide  is  Rural 
Community  Development  Activities 
Program  (RF  Program). 

Paperwork  Reduction  Act  of  1995 

All  information  collections  within 
this  Program  Announcement  are 
approved  under  the  following  currently 
valid  0MB  control  number  0970-0139 
which  expires  12/31/2003. 

SUPPLEMENTARY  INFORMATION:  This 
Program  Announcement  consists  of 
seven  parts  plus  Attachments. 

Part  I:  Background  Information 

Legislative  authority,  program  purpose, 
project  goals,  definition  of  terms,  and 
program  evaluation. 

Part  n-.  Program  Objectives  and 
Requirements 

Program  priority  areas,  eligible  applicants, 
project  and  budget  periods,  and  funds 
availability  and  grant  amounts. 

Part  ni:  The  Project  Description,  Program 
Proposal  Elements  and  Review  Criteria 

Project  description,  project  summary/ 
abstract;  objectives  and  need  for  assistance; 
results  or  benefits  expected;  approach, 
organizatfonal  profiles;  budget  and  budget 
justification,  indirect  costs,  program  income, 
non-federal  resources;  and  Review  criteria. 

Part  IV:  Application  Procedures 

Application  development  and  availability 
of  forms,  application  submission,  paperwork 
reduction  act  of  1995,  intergovernmental 
review,  initial  OCS  screening,  consideration 
of  applications  and  evaluation  criteria. 

Part  V:  Instructions  for  Completing 
Application  Forms 

SF424.  SF424A,  SF424B. 

Part  VI:  Contents  of  Application  and  Receipt 
Process 

Content  and  order  of  RF  program 
application  and  acknowledgment  of  receipt. 

Part  VII:  Post  Award  Information  and 
Reporting  Requirements 

Notification  of  grant  award,  attendance  at 
technical  assistance  and  evaluation 
workshops/conferences,  reporting 
requirements,  audit  requirements, 
prohibitions  and  requirements  with  regard  to 
lobbying  and  applicable  Federal  regulations. 


Attachments 

Application  forms  and  required 
attachments. 

Part  I.  Background  Information 

A.  Legislative  Authority 

The  Commiuiity  Services  Block  Grant 
Act,  as  amended;  Sections  680(a)(3)(A) 
and  (B)  of  the  Commimity 
Opportunities,  Accountability,  and 
Training  and  Educational  Services 
(COATES)  Act  of  1998,  authorizes  the 
Secretary  to  provide  "assistance  for 
rural  community  development 
activities,  which  shall  include 
providing — 

(A)  Grants  to  private  nonprofit 
corporations  to  enable  the  corporations 
to  provide  assistance  concerning  home 
repair  to  nual  low-income  families  and 
concerning  planning  and  developing 
low-income  rural  rental  housing  units; 
and 

(B)  Making  grants  to  multi-state, 
regional,  private,  nonprofit 
organizations  to  enable  the 
organizations  to  provide  training  and 
technical  assistance  to  small  rural 
commimities  concerning  meeting  their 
community  facility  needs." 

B.  Progmm  Purpose 

The  purpose  of  the  program  to  be 
funded  under  this  Annoimcement  is  to 
provide  assistance  under  section 
680(a)(3)(A)  and  (B)  of  the  COATES  Act, 
in  the  form  of  grants  to  private  nonprofit 
corporations  to  enable  the  corporations 
to  provide  assistance  concerning  home 
repair  to  rural  low-income  families  and 
concerning  planning  and  developing 
low-income  rural  rental  units;  and  make 
grants  to  multi-state,  regional,  private, 
nonprofit  organizations  to  provide 
training  and  technical  assistance  to 
small,  rural  communities  concerning 
meeting  their  community  facility  needs. 
Also,  faith-based  organizations  are 
eligible  to  apply. 

C.  Project  Goals 

The  ultimate  goals  of  the  projects  to 
be  funded  under  this  program  are: 

(1)  To  provide  training  and  technical 
assistance  in  developing  and  managing 
community  facilities  in  rural  areas,  that 
will  help  low-income  rural  communities 
develop  the  capability  and  expertise  to 
establish  and/or  maintain  needed 
community  facilities,  which  may 
include:  (a)  Affordable,  adequate,  and 
safe  water  and  waste  water  treatment 
facilities;  (b)  locally  owned  and 
controlled  transportation  systems 
necessary  for  access  to,  and  delivery  of, 
essential  community  health  and  human 
services  and  access  to  employment  and 
education;  and  (c)  locally  owned  and 
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controlled  dispersed,  renewable,  safe 
reliable  and  affordable  energy 
development  and  distribution  systems; 

(2)  To  improve  the  coordination  of 
Federal,  state  and  local  agencies' 
funding  resources  to  assist  with:  (a) 
Home  repair  to  rural  low-income 
families  and  developing  low-income 
rural  rental  housing  units;  (b)  water  and 
waste  water  management;  (c) 
transportation  issues;  and  (d)  dispersed 
renewable  energy  development; 

(3)  To  provide  data  and  information 
needed  for  the  evaluation  of  the  projects 
to  demonstrate  the  effectiveness  of  these 
activities  and  interventions  and  of  the 
project  designs  through  which  they 
were  implemented;  and  to  cooperate 
with  the  third-party  entity  carrying  out 
evaluation  of  the  program;  and 

(4)  To  distribute  information  to  low- 
income  rural  communities  on  available 
Federal  assistance  to  support  these 
activities  and  contribute  to  developing 
and  sustaining  healthy  rural 
commimities. 

D.  Definition  of  Terms 

For  the  purposes  of  this 
annoimcement: 

(1)  Budget  period:  The  time  intervals 
into  which  a  project  period  is  divided 
for  budgetary  and  funding  purposes. 

(2)  Cash  contributions:  Tne  cash 
outlay  including  the  money  contributed 
to  the  project  or  program  by  the 
recipient  and  third  parties. 

(3)  Community  economic 
development  (CED):  A  process  by  which 
a  community  uses  resources  to  attract 
capital  and  increase  physical, 
commercial,  and  business  development 
and  job  opportunities  for  its  residents. 

(4)  Distressed  community:  An  urban 
neighborhood  or  rural  community  of 
high  unemployment  and  pervasive 
poverty. 

(5)  Eligible  applicant:  A  private 
nonprofit  corporation  that  can  provide 
assistance  concerning  home  repair  to 
rural  low-income  families  and 
concerning  planning  and  developing 
low-income  rural  rental  housing  units 
and  multi-state,  regional,  private,  non- 
profit organization  that  can  provide 
training  and  technical  assistance  to 
small,  rural  communities  concerning 
their  community  facility  needs.  Faith- 
based  organizations  that  meet  the  above 
requirements  are  eligible  to  apply  for 
these  grants. 

(6)  Empowerment  Zones  and 
"Enterprise  Communities  (EZ/EC):  Those 
communities  designated  as  such  by  the 
Secretaries  of  Agriculture  or  Housing 
and  Urban  Development. 

(7)  Faith-Based  Organizations:  Faith- 
Based  organizations  that  are  exempt 
fit)m  taxation  under  501(1)  of  the 


Internal  Revenue  Code  of  1986  by 
reason  of  paragraph  (3)  or  (4)  of  section 
501(c)  of  such  Code  and  private, 
nonprofit  corporations  or  organizations 
are  also  eligible  to  apply  for  funds  under 
this  program  announcement. 

(8)  Indian  tribe:  An  Indian  tribe  or  an 
Indian  Tribal  organization  that  is  a 
private,  nonprofit  corporation  or 
organization. 

(9)  Job  Placement:  Placing  a  person  in 
an  existing  vacant  job  of  a  business, 
service,  or  commercial  activity  not 
related  to  new  development  or 
expansion  activity. 

(10)  Poverty  Income  Guidelines: 
Guidelines  published  annually  by  the 
U.S.  Department  of  Health  and  Human 
Services  that  establish  the  level  of 
poverty  defined  as  low-income  for 
individuals  and  their  families. 

(11)  Program  Income:  Gross  income 
earned  by  the  grant  recipient  that  is 
directly  generated  by  an  activity 
supported  with  grant  funds. 

Il2)  Project  Period:  The  total  time  for 
which  a  project  is  approved  for  OCS 
support,  including  any  approved 
extensions.  If  for  more  than  17  months, 
it  is  frequenUy  divided  into  "budget 
periods"  of  17  months  or  less  duration 
for  which  individual  grant  actions  are 
made  (see  "Budget  period"). 

(13)  Renewable  Energy:  Energy 
derived  fi-om  solar,  biomass,  wind, 
geothermal,  and  small-scale/low-head 
hydro  electricity  generation. 

(14)  Rural  Community:  A  community 
or  defined  rural  area  with  a  population 
under  10,000,  although  most  activities 
of  the  Rural  Community  Assistance 
Program  are  carried  out  in  rural  areas 
with  populations  of  2,000  or  less. 

(15)  Secretary:  The  Secretary  of 
Health  and  Human  Services,  acting 
through  the  Director  of  the  Office  of 
Community  Services. 

(16)  Self-sufficiency:  A  condition 
where  an  individual  or  family  neither 
needs  nor  is  eligible  for  public 
assistance. 

(17)  Technical  Assistance:  A  problem- 
solving  event  intervention  utilizing  the 
services  of  an  expert.  Such  services  may 
be  provided  on-site,  by  telephone,  or  by 
other  communications.  These  services 
address  specific  problems  and  are 
intended  to  assist  in  immediately 
resolving  a  given  problem  or  set  of 
problems. 

(18)  Temporary  Assistance  for  Needy 
Families  (TANF):  Tide  I  of  die  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pub.  L.  104- 
193)  created  die  TANF  program  Uiat 
transformed  welfare  into  a  system  that 
requires  work  in  exchange  for  time- 
limited  assistance.  The  law  specifically 
eliminated  any  individual  entitiement 


to,  or  guarantee  of  assistance,  repealed 
the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program,  Emergency 
Assistance  (EA),  and  Job  Opportunities 
and  Basic  Skills  Training  (JOBS) 
programs,  and  replaced  them  with  a 
Block  grant  entitlement  to  States  under 
Tide  IV  of  the  Social  Security  Act. 

(19)  Third  Party:  Any  individual, 
organization,  or  business  entity  that  is 
not  the  direct  recipient  of  grant  funds. 

(20)  Third  Party  In-Kind 
Contributions:  The  value  of  non-cash 
contributions  provided  by  non-federal 
third  parties  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefitting 
and  specifically  identifiable  to  the 
project  or  programs. 

A.  Program  Evaluation 

Pursuant  to  the  requirements  of 
section  680(b)  of  the  COATES  Act,  OCS 
will  provide  funds  to  an  independent 
third  party  research  organization  to 
evaluate  the  effectiveness  of  the 
programs  and  services  carried  out  by  the 
grantees  funded  pursuant  to  this 
announcement,  individually  and  as  an 
overall  strategy  for  improving  the 
quality  of  life  and  economic  well  being 
of  residents  in  small  rural  communities, 
particularly  as  they  affect  low-income 
residents  of  those  communities  and 
contribute  to  developing  and  sustaining 
healthy  rural  communities. 

Pursuant  to  that  requirement, 
approximately  $400,000  in  FY  2002 
funds  will  be  made  available  for 
developing  an  evaluation  design  and  the 
initial  stage  of  its  implementation. 

Applicants  requesting  funding  under 
this  Aimouncement  are  required  to 
include  as  part  of  their  proposals  a 
signed,  written  commitment  to 
cooperate  with  this  evaluation,  and  to 
provide  to  the  organization  carrying  out 
the  evaluation  the  necessary  data  and 
information. 

Part  n.  Program  Obfectives  and 
Requirements. 

OCS  invites  private  nonprofit 
corporations  and  multi-state,  regional, 
private,  nonprofit  organizations  to 
submit  competing  grant  applications  for 
new  discretionary  projects  that  provide 
training  and  technical  assistance  to 
small  rural  communities  concerning 
their  community  facilities  as  described 
in  Part  I  Section  C.  Project  Goals,  above. 

A.  Program  Priority  Areas 

There  are  two  Program  Priority  Areas 
under  this  announcement.  Under 
Program  Priority  Area  1.0-OCS  is 
requesting  applications  from  private 
nonprofit  corporations  for  home  repair 
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and  developing  low-income  rural  rental 
housing.  Under  Program  Priority  Area 
2.0-OCS  is  requesting  applications 
iQulti-state,  regional,  private,  nonprofit 
organizations  for  training  and  technical 
assistance  to  meet  community  facility 
needs. 

B.  Eligible  Applicants 

Eligible  applicants  include  private 
nonprofit  corporations  that  can  provide 
assistance  concerning  home  repair  to 
nual  low-income  families  and 
concerning  planning  and  developing 
low-income  rural  rental  housing  units. 
Also,  multi-state,  regional,  private,  non- 
profit organizations  that  can  provide 
training  and  technical  assistance  to 
small,  rural  commimities  concerning 
their  community  facility  needs  are 
eligible  to  apply.  Faith-based 
organizations  that  meet  the  above 
requirements  are  eligible  to  apply  for 
these  grants.  Any  non-profit 
organization  applying  must  provide 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  its  listing  in 
the  Internal  Revenue  Service's  (IRS) 
most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code  or,  a  copy  of 
the  currently  valid  IRS  tax  exemption 
certificate,  or,  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

C.  Project  and  Budget  Periods 

This  announcement  invites 
applications  for  project  period  up  to 
three  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  within  the  three-year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
will  be  in  the  best  interest  of  the 
Government. 

D.  Funds  Availability  and  Grant 
Amounts 

All  awards  are  subject  to  the 
availability  of  appropriated  funds. 
Approximately  $6,572,471  is  expected 
to  be  available  for  grants  for  FY  2002. 
In  FY  2002  OCS  is  requesting 
applications  for  grants  not  to  exceed 
$1,000,000,  under  Priority  Areas  1.0  and 
2.0.  As  noted  above  in  PART  I,  Section 

E.  Program  Evaluation,  approximately 
$400,000  will  be  made  available  to 


cover  the  cost  of  an  evaluation  of  the 
program,  as  required  by  section  680(b) 
oftheCOATES  Act. 

For  Fiscal  Years  2003-2004,  OCS 
anticipates,  subject  to  the  availability  of 
funds,  that  non-competing  continuation 
grants  will  be  made  ujider  this  program. 

Part  in.  The  Project  Description, 
Program  Proposal  Elements  and  Review 
Criteria 

A.  Project  Description 

The  project  description  provides  the 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise,  complete,  and 
address  the  activity  for  which  Federal 
funds  are  being  requested.  Supporting 
dociunents  should  present  information 
clearly  and  succinctiy.  Applicants  are 
required  to  provide  information  on  their 
organizational  structure,  staff,  related 
experience,  and  other  relevant 
information.  Awarding  offices  use  this 
and  other  information  to  determine 
whether  the  applicant  has  the  capability 
and  resources  necessary  to  carry  out  the 
proposed  project.  It  is  important,  to 
include  this  information  in  the 
application.  However,  in  the  narrative, 
the  applicant  must  distinguish  resources 
direcUy  related  to  the  proposed  project 
from  those  that  will  not  be  used 
specifically  to  support  the  project  for 
which  funds  are  requested. 

B.  Project  Summary/Abstract 

Provide  a  summary  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 

C.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
instructional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated. 
Supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Demographic  data 
and  participant/beneficiary  information, 
shoiild  be  incorporated  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currenUy  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 


D.  Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived. 

E.  Approach 

Outiine  a  plan  of  action  describing  the 
scope  and  detail  of  how  the  proposed 
work  will  be  accomplished.  Account  for 
all  functions  or  activities  identified  in 
the  application:  Cite  factors  which 
might  accelerate  or  decelerate  the  work 
and  state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  commimity 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

Last  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

F.  Organization  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating 
partners,  such  as  organizational  charts, 
financial  statements,  audit  reports  or 
statements  from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Nmnbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
docimientation  of  professional 
accreditation  as  appropriate, 
information  on  compliance  with 
Federal/State/local  government 
standards,  dociunentation  of  experience 
in  the  program  area,  and  other  pertinent 
information.  Any  non-profit 
organization  applying  must  provide 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  its  listing  in 
the  Internal  Revenue  Service's  (IRS)    ■ 
most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code,  or,  a  copy  of 
the  currently  valid  IRS  tax  exemption 
certificate,  or,  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

G.  Budget  and  Budget  Justification 

Provide  a  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
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form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
imit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculations  to 
be  duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  describing  how  categorical 
costs  are  derived.  Discuss  the  necessity, 
reasonableness,  and  allocabilityr  of  the 
proposed  costs. 

Tne  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resovuces  shall  be  detailed  and 
justified  in  the  budget  and  the  narrative 
justification.  For  piuposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resoiuces"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  (where  the  authorizing  statute 
permits)  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget;  next  column{s),  non-Federal 
budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

justification:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  die  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  aimual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  imless  treated  as  part  of  an 
approved  indirect  cost  rate. 

justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

Tlravel 

Description:  Costs  of  project-related 
travel  by  employees  of  die  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
1  l^leage  allowances,  if  privately  owned 


vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  die  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  piuposes,  or  (b)  $5,000.  Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insiuance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices. 

justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  imit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  which  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
projefct(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition,  and  must  comply  with 
provisions  of  45  CFR  Part  74.  Recipients 
and  sub  recipients,  other  than  States 


that  are  required  to  use  Part  92 
procedures,  must  justify  any  anticipated 
procurement  action  that  is  expected  to 
be  awarded  without  competition  and 
exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11) 
(currently  set  at  $100,000).  Recipients 
might  be  required  to  make  available  to 
ACF  pre-awud  review  and  procurement 
documents,  such  as  request  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  l^udget  narrative  for  each  delegate 
agency  ..by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (non  contractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

H.  Indirect  Costs 

Total  amoimt  of  indirect  costs.  This 
category  should  be  used  only  when  the 
applicant  ciurently  has  an  indirect  cost 
rate  approved  by  the  Department  of 
Health  and  Human  Services  (HHS)  or 
another  cognizant  Federal  agency. 

justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  appropriate  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  imder  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgment  that 
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the  applicant  is  accepting  a  lower  rate 
than  allowed. 

/.  Program  Income 

The  estimated  amoimt  of  income,  if 
any,  expected  to  be  generated  from  this 
project. 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 
pages  in  the  application  which  contain 
this  Loformation. 

/.  Non-Federal  Resources  ] 

Amounts  of  non-Federal  resources 
that  will  be  used  to  support  the  project 
as  identified  in  Block  15  of  the  SF-424. 
The  firm  commitment  of  these  resources 
must  be  dociunented  and  submitted 
with  the  application  in  order  to  be  given 
credit  in  the  review  process.  A  detailed 
budget  must  be  prepared  for  each 
funding  soince. 

K.  Review  Criteria  and  Program 
Proposal  Elements — listed  according  to 
UPD  priority  order 

Review  Criteria  1:  Organizational 
Profiles 

Element  I— Organizational  Experience 
in  Program  Area  and  Staff 
Responsibilities  (Maximum:  30  points) 

A.  Organizational  Experience  in 
Program  Area  (sub-rating:  0-15  points) 

Documentation  provided  indicates 
that  previous  projects  were  relevant  and 
effective  and  provided  permanent 
benefits  to  the  low-income  population. 

Organizations  that  propose  providing 
training  and  technical  assistance  have 
detailed  competence  in  the  specific 
program  priority  area  and  as  a  deliverer 
with  expertise  in  the  fields  of  training 
and  technical  assistance.  If  applicable, 
information  provided  by  these 
applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

B.  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating  0-15  points) 

The  application  describes  in  brief 
resume  form  the  experience  and  skills  of 
the  Project  Director  who  is  not  only  well 
qualified,  but  possesses  professional 
capabilities  relevant  to  successfully 
implementing  the  project.  If  the  key  staff 
person  has  not  yet  been  identified,  the 
application  contains  a  comprehensive 
position  description  indicating  the 
relevance  of  the  responsibilities  to  be 
assigned  to  the  Project  Director  to  the 
successfully  implementing  the  project. 
'The  applicant  has  adequate  facilities 
and  resources  (i.e.,  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  The  assigned  responsibilities 
of  the  staff  are  appropriate  to  the  tasks 


identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
assiu«  timely  implementation  and  cost- 
effective  management  of  the  project. 

Review  Criteria  2:  Ob)ectives  and  Need 
for  Assistance 

Element  II— Analysis  of  Need 
(Maximum:  15  points) 

The  application  must  precisely 
identify  the  target  population(s)  and/or 
communities  to  be  served.  The 
geographic  area  to  be  impacted  should 
then  be  briefly  described,  citing  the 
percentage  of  low-income  residents  and/ 
or  communities  that  will  be  impacted 
and  providing  any  other  data  relevant  to 
the  project  design.  The  applicant  should 
describe  the  needs  of  the  communities 
and  how  they  plan  to  address  the  these 
needs  in  each  relevant  area  of  activity — 
housing,  water,  transportation,  and 
distributed  energy. 

Review  Criteria  3:  Approach 

Element  lU— Approach  1 — Project 
Implementation  (Maximum:  20  points) 

The  Work  Plan  is  both  sound  and 
feasible.  The  project  responds  to  the 
needs  identified  in  the  Analysis  of 
Need.  It  sets  forth  realistic  quarterly 
time  targets  for  task  completion.  Critical 
issues  or  potential  problems  that  might 
impact  negatively  on  the  project  are 
defined  and  the  project  objectives  can 
be  reasonably  attained  despite  such 
potential  problems. 

Element  FV^Approach  2 — Public 
Private  Partnerships  (Maximum:  10 
Points) 

The  application  documents  that  the 
applicant  will  mobilize  from  public 
and/ or  private  sources  cash  and/or  in- 
kind  contributions.  Applicants 
documenting  that  the  fair  value  of  such 
contributions  will  at  least  equal  the  OCS 
funds  requested  will  receive  the 
maximum  number  of  points  for  this 
Element.  Applications  proposing  to 
mobilize  contributions  that  are  valued 
less  than  the  total  amount  of  Federal 
grant  funds  requested  wUl  receive 
prorated  points  in  this  element. 

Element  V^Budget  Appropriateness 
and  Reasonableness  (Maximum:  5 
Points) 

Fimds  requested  are  commensmate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project.  The  application  includes  a 
narrative  detailed  budget  break-down 
for  each  of  the  budget  categories  in  the 
SF-424A.  The  applicant  presents  a 
reasonable  administrative  cost.  The 
estimated  cost  to  the  government  of  the 


project  also  is  reasonable  in  relation  to 
the  anticipated  results. 

Review  Criteria  VI — Cooperation  With 
Project  Evaluation  (Maximum:  5  Points) 

The  applicant  should  provide  a  well 
thought  through  outline  of  a  plan  for 
collecting,  validating  and  reporting  or 
providing  data  concerning  its  activities, 
services  and  constituent  services  to 
recipients.  The  applicant  must  indicate 
its  willingness  to  cooperate  with  the 
organization  developing  the  nationeil 
evaluation  design  in  identifying 
performance  goals  and  measures.  As 
noted  in  Part  I  above,  to  be  considered 
for  funding  the  applicant  must  provide 
a  signed  statement  agreeing  to  cooperate 
with  the  organization  evaluating  the 
national  program  by  providing  the  data 
and  information  necessary  for  carrying 
out  the  evaluation. 

Review  Criteria  3:  Results  or  Benefits 
Expected 

Element  I — Significant  and  Beneficial 
Impact  (Maximum:  15  Points) 

The  application  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 
The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
the  areas  targeted  and  significantly 
enhance  the  health  of  the  communities 
served  and  the  well-being  of  their 
residents.  Results  are  quantifiable  in 
terms  of  program  area  expectations,  for 
example,  niunber  of  water  systems  or 
waste  water  treatment  facilities  begun, 
in  construction,  or  completed; 
measurable  improvement  in  water 
quality  and  health  of  watershed;  amount 
of  resources  successfully  mobilized  for 
facilities  improvement;  and  number  of 
transportation  or  energy  facilities 
established  or  under  development.  The 
OCS  grant  funds,  in  combination  with 
private  and/or  other  public  resoinces, 
are  targeted  into  rural  low-income  and/ 
or  distressed  rural  conunimities  and/or 
designated  empowerment  zones  and 
enterprise  communities  and  the  new 
"Renewal  Communities"  (second  round 
of  empowerment  zones  grants  awarded). 

Part  IV.  Application  Procedures 

A.  Application  Development  and 
Availability  of  Forms 

To  be  considered  for  a  grant  under 
this  Program  Announcement,  an 
application  must  conform  to  the 
Program  Requirements  set  out  in  Part  II 
and  be  prepared  in  accordance  with  the 
Review  Criteria  and  Program  Proposal 
Elements  set  out  in  Part  III  K,  above.  It 
myst  be  submitted  on  the  forms 
supplied  in  the  attachments  to  this 
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Aimouncement  and  in  the  manner 
prescribed  below.  Attachments  B 
through  K  contain  all  of  the  standard 
forms  necessary  to  applying  for  awards 
under  this  OCS  program.  These 
attachments  and  Parts  FV  and  V  of  this 
announcement  contain  all  the 
instructions  required  for  submitting 
applications. 

Additional  copies  of  the  Program 
Announcement  may  be  obtained  by 
writing  or  telephoning  the  office  listed 
under  the  section  entitied  FOR  FURTHER 
INFORMATION  CONTACT:  at  the  beginning 
of  this  Announcement.  In  addition,  this 
Annoimcement  is  accessible  for  reading 
or  downloading  on  the  Internet  through 
the  OCS  Website  at:  www.acf.dhhs.gov/ 
programs/ocs  double  click  on  "Fimding 
Opportimities". 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  drug-free  workplace,  the 
Certification  Regarding  Environmental 
Tobacco  Smoke,  and  debarment 
regulations  set  forth  in  Attachments  E, 
Land  F. 

I    Part  in  contains  instructions  for  the 
substance  and  development  of  the 
project  narrative.  PART  V  contains 
instructions  for  completing  application 
forms.  Part  VI,  Section  A,  describes  the 
contents  and  format  of  the  application 
as  a  whole. 

B.  Application  Submission 

(1)  Number  of  Copies  Required. 
Applicants  must  submit  the  original  and 
two  copies  of  any  applications  unless 
additional  copies  are  required  pursuant 
to  45  CFR  part  1320. 

(2)  Deadline.  To  be  considered  for 
funding  applications  must  be  received 
on  or  before  July  29,  2002.  Applicants 
must  make  sure  that  the  applications  are 
submitted  by  the  Closing  Date 
mentioned  in  the  beginning  of  the 
announcement  under  "Closing  Date." 
Mail  service  in  the  Washington,  D.C. 
area  was  disrupted  a  few  months  ago 
and  for  several  weeks,  all  mail 
deliveries  to  the  Administration  for 
Children  and  Families  stopped.  Regular 
deliveries  have  resumed,  but  delays 
continue  due  to  the  irradiation  process. 
It  may  be  some  time  before  the  situation 
corrects  itself.  Consequentiy,  it  is 
strongly  reconunended  that  applicants 
avail  themselves  of  overnight/ express 
delivery  such  as  Federal  Express  or 
United  Parcel  Service  to  submit  their 

-applications.  Applications  received  after 
the  due  date  will  not  be  accepted  for 
consideration  for  funding. 

As  previously,  noted  applications 
submitted  via  overnight/express 
delivery  services  should  be  addressed  to 


the  Administration  for  Children  and 
Families,  Office  of  Grants  Management, 
Division  of  Discretionary  Grants, 
"Attention  RF  Program",  901  D  Stieet 
SW.,  Fourth  Floor  West,  Washington, 
DC  20024. 

Mailed  applications  must  be  sent  to: 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  "Attention:  RF  Program",  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  EST, 
at  the  U.S.  Department  of  Health  £md 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  Maifroom,  2nd  Floor  (near 
loading  dock).  Aerospace  Center,  901  D 
Sti^et,  SW.,  Washington,  DC  20024. 
between  Monday  and  Friday  (excluding 
Federal  holidays).  The  address  must 
appear  on  the  envelope/package 
containing  the  application  with  the  note 
"Attention:  RF  Program". 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

(3)  Late  applications.  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

(4)  Extension  of  deadlines.  ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God  such 
as  floods  and  hiuricanes,  or  when  there 
is  widespread  disruption  of  the  mails.  A 
determination  to  waive  or  extend 
deadline  requirements  rests  with  ACF's 
Chief  Grants  Management  Officer.  A 
decision  to  extend  an  application 
deadline,  extends  the  deadline  for  all 
applicants. 

C.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  the  Department 
is  required  to  submit  to  0MB  for  review 
and  approval  any  reporting  and  record 
keeping  requirements  in  regulations 
including  program  annoimcements.  All 
information  collections  within  this 
program  announcement  are  approved 
under  the  following  current  valid  OMB 


control  number  0970-0139  which 
expires  12/31/2003. 

Public  reporting  burden  for  this 
collection  is  estimated  to  average  10 
horns  per  response,  including  the  time 
for  reviewing  instructions,  gathering 
and  maintaining  the  data  needed  and 
reviewing  the  collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currentiy  valid  OMB 
control  number. 

D.  Intergovernmental  Review 

This  program  is  covered  imder 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
eissistance  under  covered  programs. 

*A11  States  and  Territories  except 
Alabama,  Alaska,  Arizona.  Colorado. 
Connecticut,  Hawaii.  Idaho.  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Miimesota,  Montana,  Nebraska,  New 
Jersey.  New  York.  Ohio.  Oklahoma. 
Oregon.  Palau.  Pennsylvania,  South 
Dakota.  Tennessee,  Vermont.  Virginia. 
Washington,  and  Wyoming  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  twenty-seven  jurisdictions 
need  take  no  action  regarding  E.O. 
12372.  Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any.  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  indicate  "not 
applicable"  if  no  submittal  is  required) 
on  the  Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
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may  trigger  the  "accommodate  or 
explain"  rule.  When  comments  are 
submitted  directly  to  ACF.  they  should 
be  addressed  to:  Department  of  Health 
and  Himian  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
4th  floor  East,  Washington,  DC  20447. 
A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  J  to  is  Announcement. 

E.  Initial  (DCS  Screening 

Each  application  submitted  under  this 
Program  Announcement  will  undergo  a 
pre-review  to  determine  that  the 
application  was  postmarked  by  the 
closing  date  and  submitted  in 
accordance  with  the  instructions  in  this 
Announcement. 

All  applications  that  meet  the 
published  deadline  requirements  as 
provided  in  this  Program 
Announcement  will  be  screened  for 
completeness  and  conformity  with  the 
following  requirements.  Only  complete 
applications  that  meet  the  requirements 
listed  below  will  be  reviewed  and 
evaluated  competitively.  Other 
applications  will  be  returned  to  the 
applicants  with  a  notation  that  they 
were  unacceptable  and  will  not  be 
reviewed. 

The  following  requirements  must  be 
met  by  aU  Applicants  except  as  noted: 

(1)  The  application  must  contain  a 
signed  Standard  Form  424  "Application 
for  Federal  Assistance"  {SF-424),  a 
budget  (SF-424A),  and  signed 
"Assurances"  (SF  424B)  completed 
according  to  instructions  published  in 
Part  V  and  Attachments  B  and  D  of  this 
Program  Announcement.  The  SF-424 
and  the  SF-424B  must  be  signed  by  an 
official  of  the  organization  applying  for 
the  grant  who  has  authority  to  obligate 
the  organization  legally.  Applicants 
must  also  be  aware  that  the  applicant's 
legal  name  as  required  on  the  SF-424 
(Item  5)  must  match  that  listed  as 
corresponding  to  the  Employer 
Identihcation  Number  (Item  6). 

(2)  A  project  narrative  must  also 
accompany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
application  be  limited  to  30  letter-size 
pages,  numbered  consecutively,  and 
typewritten  on  one  side  of  the  paper 
only  with  one-inch  margins  and  type 
face  no  smaller  than  12  characters  per 
inch  (c.p.i.)  or  equivalent.  Applications 
with  project  narratives  (excluding 
Project  Sununaries  and  appendices)  of 
more  than  30  letter-sized  pages  of  12 
c.p.i.  type  or  equivalent  on  a  single  side 
will  not  be  reviewed  for  funding. 

(3)  Application  must  contain 
docimientation  of  the  applicant's  non- 


profit status  as  required  imder  PART  II. 
Section  B. 

F.  Consideration  of  Application 

Applications  which  pass  the  initial 
OCS  screening  will  be  reviewed  and 
rated  by  an  independent  review  panel 
on  the  basis  of  the  specific  review 
criteria  described  and  discussed  in  Part 
ni,  above.  Applications  will  be  reviewed 
and  rated  under  the  Program  Elements 
and  Review  Criteria  set  forth  in  PART 
III  Section  I.  The  review  criteria  were 
designed  to  assess  the  quality  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  its  success.  The  review 
criteria  are  closely  related  and  are 
considered  as  a  whole  in  judging  the 
overall  quality  of  an  application.  Points 
are  awarded  only  to  applications  which 
are  responsive  to  the  review  criteria  and 
program  elements  within  the  context  of 
this  Program  Announcement.  The 
results  of  these  reviews  will  assist  the 
Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions,  but  will  not  be  the 
only  factors  considered. 

Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  because  other 
factors  are  taken  into  consideration, 
including,  but  not  limited  to,  the  timely 
and  proper  completion  by  applicant  of 
projects  funded  with  OCS  funds  granted 
in  the  last  five  (5)  years;  comments  of 
reviewers  and  government  officials;  staff 
evaluation  and  input;  the  amount  and 
dination  of  the  grant  requested,  the 
proposed  project's  consistency  and 
harmony  with  OCS  goals  and  policy; 
geographic  distribution  of  applications; 
previous  program  performance  of 
applicants;  compliance  with  grant  terms 
imder  previous  HHS  grants,  including 
the  actual  dedication  to  program  of 
mobilized  resources  as  set  forth  in 
project  applications;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants. 

Since  non-Federal  reviewers  will  be 
used  for  review  of  applications, 
applicants  may  omit  from  the 
application  copies  which  will  be  made 
available  to  the  non-Federal  reviewers, 
the  specific  salary  rates  or  amounts  for 
individuals  identified  in  the  application 
budget.  Rather,  only  summary 
information  is  required.  OCS  reserves 
the  right  to  discuss  applications  with 
other  Federal  or  non-Federal  funding 
sources  to  verify  the  applicant's 
performance  record  and  the  dociunents 
submitted. 


Evaluation  Criteria 

Proposal  Elements  and  Review 
Criteria  for  Applications  under  Priority 
Area  1.0 

Each  application  which  passes  the 
initial  screening  will  be  assessed  and 
scored  by  three  independent  reviewers. 
Each  reviewer  will  give  a  numerical 
score  for  each  application  reviewed. 
These  numeric^  scores  will  be 
supported  by  explanatory  statements  on 
a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
applicable  criterion  published  in  the 
Announcement.  Scoring  will  be  based 
on  a  total  of  100  points,  and  for  each 
application  will  be  the  average  of  the 
scores  of  the  three  reviewers. 

Part  V.  Instructions  for  Completing 
Application  Forms 

The  standard  forms  attached  to  this 
Annoimcement  shall  be  used  to  apply 
for  funds  imder  this  Program 
Announcement. 

It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF-424  and 
SF-424A,  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms 
(Attachments  B  and  C)  as  modified  by 
the  instructions  set  forth  in  PART  III  G.. 
above,  and  the  OCS  specific  instructions 
set  forth  below: 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  which  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs.  (Note: 
The  Budget  detail  and  Narrative  Budget 
Justification  should  follow  the  SF  424 
and  424A,  and  are  not  coimted  as  part 
of  the  Project  Narrative.) 

A.  SF-424 — Application  for  Federal 
Assistance  (Attachment  B) 

Top  of  Page 

Where  the  applicant  is  a  previous 
Department  of  Health  and  Human 
Services  grantee,  enter  the  Central 
Registry  System  Employee  Identification 
Number  (CRS/EIN)  and  the  Payment 
Identifying  Number,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
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comer  of  the  form  (third  line  from  the 
top). 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Applications;  there  are  no 
Pre-Applications. 

Item  7.  If  applicant  is  a  State,  enter 
"A"  in  the  box.  If  applicant  is  an  Indian 
Tribe  enter  "K"  in  the  box.  If  applicant 
is  a  non-profit  organization  enter  "N"  in 
the  box. 

Item  9.  Name  of  Federal  Agency — 
Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  niunber  for  OCS 
programs  covered  under  this 
announcement  is  93.570.  The  title  is 
"Rural  Community  Development 
Activities  Program"  (RF  Program). 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested. 

Item  13.  Proposed  Project — The 
project  start  date  must  begin  on  or 
before  September  30,  2002;  the  ending 
date  should  be  calculated  on  the  basis 
of  36-month  Project  Period. 

Item  15a.  This  amount  should  be  no 
greater  than  $1,000,000  imder  Priority 
Area  1.0  and  2.0. 

Item  15b-e.  These  items  should 
reflect  both  cash  and  third-party,  in- 
kind  contributions  for  the  Project  Period 
(36  months). 

B.  SF-424A — Budget  Information — Non- 
Construction  Programs  (Attachment  C) 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant. 
State,  local,  and  other.  Federal  fimds 
(only  if  statutory  authority  permits) 
other  than  requested  OCS  funding 
should  be  included  in  Non-Federal 
entries.  Sections  A,  B,  and  C  of  SF- 
424A  should  reflect  budget  estimates  for 
each  year  of  the  Project  Period. 

Section  A — Budget  Summary 

1 1  You  need  only  fill  in  lines  1  and  5 
(with  the  same  amounts)  Col.  (a):  Enter 
"RF  Program"  as  Item  number  1.  (Items 
2,  3,  4,  and  5  should  be  left  blank.)  Col. 
(b):  Catalog  of  Federal  Domestic 
Assistance  number  is  93.570.  Col.  (c) 
and  (d):  not  relevant  to  this  program. 
Column  (e)-{g):  enter  the  appropriate 
amounts  in  items  1.  and  5.  (Totals) 
Column  e  should  not  be  more  than 
$1,000,000  under  Priority  Area  1.0  and 
2.0. 

Section  B — Budget  Categories 

(Note  that  the  following  information 
Supersedes  the  instructions  provided 
with  the  Form  in  Attachment  C) 


Columns  (l)-(5):  For  each  of  the 
relevant  Object  Class  Categories: 

Column  1 :  Enter  the  OCS  grant  funds 
for  the  full  1-year  budget  period. 

Columns  2,  3  and  4  are  not  relevant 
to  this  program. 

Column  5:  Enter  the  Total 

Section  C — Non  Federal  Resources 

This  section  is  to  record  the  amounts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project,  including 
any  "additional  resources"  which  will 
bring  additional  support  to  the  project, 
which  may  be  cash  or  in-kind,  non- 
Federal  or  Federal.  In  this  context, 
"Non-Federal"  resources  mean  any  and 
all  resources  other  than  the  OCS  funds 
for  which  the  applicant  is  applying. 
Therefore,  mobilized  funds  from  other 
Federal  (only  if  statutory  authority 
permits)  programs,  should  be  entered  on 
these  lines.  Provide  a  brief  listing  of 
these  "non-Federal"  resources  on  a 
separate  sheet  and  describe  whether  it  is 
a  grantee  cost  or  a  third-party  cash  or  in- 
kind  contribution.  The  firm 
commitment  of  these  resources  must  be 
documented  and  submitted  with  the 
application  in  order  to  be  given  credit 
in  the  review  process  under  the  Public- 
Private  Partnerships  program  element. 

Sections  D,  E,  and  F  may  be  left  blank 
by  Applicants  under  Priority  Area  1 .0 
and  2.0.  As  noted  in  Part  VI,  a 
supporting  Budget  Justification  must  be 
submitted  providing  details  of 
expenditures  under  each  budget 
category,  with  justification  of  dollar 
amounts  which  relate  the  proposed 
expenditures  to  the  work  program  and 
goals  of  the  project. 

C.  SF-424B  Assurances:  Non- 
Construction  Programs 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B. 
"Assurances;  Non-Construction 
Programs."  (Attachment  D)  Applicants 
must  sign  and  return  the  Standard  Form 
424B  with  their  applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  (See  Attachments  G  and  H) 

Applicants  mu^t  sign  and  return  the 
certification  with  their  applications. 
Applicants  should  note  that  the 
Lobbying  Disclosure  Act  of  1995  has 
simplified  the  lobbying  information 
required  to  be  disclosed  under  31  U.S.C. 
1352. 

Applicants  must  make  the  appropriate 
certification  on  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988 
and  the  Pro-Children  Act  of  1994 


(Certification  Regarding  Smoke  Free 
Environment).  (See  Attachments  E  and 
I)  By  signing  and  submitting  the 
applications,  applicants  are  attesting  to 
their  intent  to  comply  with  these 
requirements  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presenUy 
debarred,  suspended  or  otherwise 
ineligible  for  award.  (See  Attachment  F) 
By  signing  and  submitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 

Copies  of  the  certifications  and 
assurances  are  located  at  the  end  of  this 
announcement. 

Part  VI.  Contents  of  Application  and 
Receipt  Process 

Application  pages  should  be 
numbered  sequentially  throughout  the 
application  package,  beginning  with  a 
Summary/ Abstract  of  the  proposed 
project  as  page  number  one;  and  each 
application  must  include  all  of  the 
following,  in  the  order  listed  below: 

A.  Content  and  Order  of  RF  Program 
Application 

1.  A  Project  Summary/ Abstract — brief, 
not  to  exceed  one  page,  on  the 
Applicant's  letterhead  (that  will  not  be 
counted  as  a  part  of  the  Project 
Narrative/Description)  and  that  includes 
the  following  information: 

2.  Table  of  Contents; 

3.  A  completed  Standard  Form  424 
(Attachment  B)  which  has  been  signed 
by  an  official  of  the  organization 
applying  for  the  grant  who  has  authority 
to  obligate  the  organization  legally; 
[Note:  The  original  SF-424  must  bear 
the  original  signature  of  the  authorizing 
representative  of  the  applicant 
organization]; 

4.  A  completed  Budget  Information- 
Non-Construction  Programs  (SF-424A) 
(Attachment  C); 

5.  A  Budget  Justification,  including 
narrative  budget  justification  for  each 
object  class  category  included  under 
Section  B,  as  described  in  PART  HI, 
Program  Element  III; 

6.  Proof  of  current  non-profit  status  of 
Applicant  (See  PART  IV,  Section  D, 
paragraph  (3); 

7.  A  project  narrative,  limited  to  30 
pages  as  specified  above  in  Part  IV, 
Section  D,  paragraph  (2)  whiqh  includes 
all  of  the  required  elements  described  in 
Part  III.  (Specific  information/data 
required  under  each  component  is 
described  in  Part  III  Section  I, 
Evaluation  Criteria.] 

8.  Appendices,  which  should  include 
the  following:  (a)  Filled  out.  signed  and 
dated  Assurances — Non-Construction 
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Progmms  (SF-424B).  (Attachment  C); 
(b)  Instructions  for  Completion  ofSF- 
LLL,  Disclosure  of  Lobbying  Activities: 
filled  out.  signed  and  dated  form  found 
at  Attachment  G; 

(c)  Disclosure  of  Lobbying  Activities, 
SF-LLL:  Filled  out,  signed  and  dated 
form  found  at  Attachment  H,  if 
appropriate  (omit  Items  11-15  on  the  SF 
LLL  and  ignore  references  to 
continuation  sheet  SF-LLL-A) 

(d)  Resiunes  and/or  position 
descriptions  (see  Part  ni  Program 
Element  I); 

(e)  Any  letters  and/or  supporting 
documents  from  collaborating  or 
partnering  agencies  in  target 
communities,  providing  additional 
information  on  staffing  and  experience 
in  support  of  narrative  imder  PART  in 
Element  I.  [Such  documents  are  not  part 
of  the  Narrative  and  should  be  included 
in  the  Appendices.  These  documents 
are  therefore  not  counted  against  the 
page  limitations  of  the  Narrative.];  and 
(f)  Single  points  of  contact  comments,  if 
applicable. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8V2  x  11  inch 
paper  only  (See  PART  IV  D.  (2),  above, 
concerning  margins,  type  size,  etc). 
They  must  not  include  colored, 
oversized  or  folded  materials.  Do  not 
include  organizational  brochures  or 
other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  be  discarded  if  included.  The 
applications  should  be  two-hole 
pimched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  or  a  binder  clip.  The 
submission  of  boimd  applications,  or 
applications  enclosed  in  binders  is 
specifically  discoiuaged. 

B.  Acknowledgment  of  Receipt 

Acknowledgment  of  Receipt — ^All 
applicants  will  receive  an 
acknowledgment  with  an  assigned 
identification  number.  Applicants  are 
requested  to  supply  a  self-addressed 
mailing  label  wiUi  their  Application,  or 
a  FAX  number  or  e-mail  address  which 
can  be  used  for  acknowledgment.  The 
assigned  identification  niunber,  along 
with  any  other  identifying  codes,  must 
be  referenced  in  all  subsequent 
communications  concerning  the 
Application.  If  an  acknowledgment  is 


not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-5307  or  5295. 

Part  Vn.  Post  Award  Informatipn  and 
Reporting  Requirements 

A.  Notification  of  Grant  Award. 
Following  approval  of  the  applications 
selected  for  funding,  notice  of  project 
approval  and  authority  to  draw  down 
project  funds  will  be  made  in  writing. 
The  official  award  document  is  the 
Financial  Assistance  Award  which 
provides  the  amount  of  Federal  funds 
approved  for  use  in  the  project,  the 
project  and  budget  period  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

For  Fiscal  Years  2003-2004  the 
grantee  will  be  notified  of  the 
requirements  for  submission  of  the 
continuation  application  by  February  of 
the  pertinent  fiscal  year. 

B.  Attendance  at  Technical 
Assistance  and  Evaluation  Workshops/ 
Conferences.  OCS  hopes  to  sponsor  at 
least  one  national  evaluation  workshop 
in  Washington,  DC  or  in  other  locations, 
if  necessary  during  the  course  of  the 
project  period.  Project  Directors  will  be 
expected  to  attend  such  workshops  and 
should  include  the  expenses  of 
attending  as  a  part  of  your  original 
budget  request. 

C.  Reporting  Requirements.  Grantees 
will  be  required  to  submit  a  semi-annual 
program  progress  and  financial  report 
(SF  269)  throughout  the  project  period, 
as  well  as  a  final  program  and  financial 
report  90  days  after  the  end  of  the 
project  period.  Program  progress  and 
financial  reports  are  due  30  days  after 
the  reporting  period. 

D.  Audit  Requirements.  Grantees  are 
subject  to  the  audit  requirements  in  45 
CFR  Part  74  (non-profit  organizations) 
or  Part  92  (governmental  entities)  which 
require  audits  under  0MB  Circular  A- 
133. 

E.  Prohibitions  and  Requirements 
with  regard  to  Lobbying.  Section  319  of 
Public  Law  101-121,  signed  into  law  on 
October  23, 1989,  imposes  prohibitions 
and  requirements  for  disclosine  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans.  It 
provides  limited  exemptions  for  Indian 
tribes  and  tribal  organizations.  Current 
and  prospective  recipients  (and  their 


subtler  contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
•  recipients  and  their  subtler  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  non-appropriated  funds 
and  (3)  to  file  quarterly  up-dates  about 
the  use  of  lobbyists  if  an  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  submitted  by  way  of 
declaration  and  certification. 

The  law  establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  G  and  H  for  certification 
and  disclosine  forms  to  be  submitted 
with  the  applications  for  this  program. 

F.  Applicable  Federal  Regulations. 
Attaclunent  K  indicates  the  regulations 
which  apply  to  all  applicants/grantees 
under  the  Rural  Community  Assistance 
Program. 

Dated:  May  23,  2002. 

Robert  Mott, 

Deputy  Director.  Office  of  Community 
Services. 

List  of  Attachments 

A.  Income  Poverty  Guidelines 

B.  Application  for  Federal  Assistance  (SF- 
424) 

C.  Budget  Information — Non  Construction 
Programs  (SF-424A) 

D.  Assurances — Non  Construction  Programs 
(SF-424B) 

E.  Certification  Regarding  Drug-Free 
Workplace  Requirements 

F.  CertiAcation  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters 

G.  Certification  Regarding  Lobbying 
H.  Disclosure  of  Lobbying  Activities 

I.  Certification  Regarding  Environmental 

Tobacco  Smoke 
J.  Single  Points  of  Contact  Listing 
K.  Applicable  Federal  Regulations 
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ATTACHMENT  A 


ATTACHMENT  A— Continued 


ATTACHMENT  A— Continued 


Size  of  family  unit 


Poverty 
guideline 


2002  Poverty  Guidelines  for  the  48  Contig- 
uous States  and  the  District  of  Columbia 


1  .. 
2.. 
3.. 
4.. 
5.. 
6.. 
7.. 
8> 


$8,860 
11,940 
15,020 
18.100 
21.180 
24,260 
27,340 
30,420 


Size  of  family  unit 

Poverty 
guideline 

3 

18.780 

4 

22.630 

5 

26.480 

6 

30.330 

7 

34.180 

8 

38.030 

Size  of  family  unit 

Poverty 
guideline 

83  

34,980 

2002  Poverty  Guidelines  for  Hawaii 


2002  Poverty  Guidelines  for  Alaska^ 


11.080 
14,930 


1     ; 

10.200 

2 

13.740 

3  

17.280 

4 

20.820 

5 

24,360 

6 

27,900 

7 

31.440 

^  For  family  units  with  more  than  8  mem- 
bers, add  $3,080  for  each  additional  member. 
(The  same  increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above). 

2  For  family  units  with  more  than  8  mem- 
bers, add  $3,850  for  each  additional  member. 
(The  same  Increment  applies  to  smaller  family 
sizes  also,  as.  can  be  seen  in  the  figures 
above). 

3  For  family  units  with  more  than  8  mem- 
bers, add  $3,540  for  each  additional  member. 
(The  same  increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above). 

BILUNO  CO06  41S4-01-M 
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Attachment  B  -  Page   1 


AFPIJCATK>N  FOR 
FEDERAL  ASSISTANCE 


t.Mmi 


a.  out  IWClWtU  ST  STA1K 


(k  opunoi  BafmcjniOM  I 


ttBNf: 


nj-i±i±iAJ3 


n.  CATALOO  OF  nooiM.  oomcstic 


Trtit 


It.  ANCAS  nmcrtO  av  PMOJCCT  latn  eountn.  am*,  tic/: 


13.  nOfOSEO  PIWJCCT: 


«lw»iiiii  imtntl»mpmaHt»fctiluat6mmmm»*Kftimttm 


T.TWCOFAmCAMT:  diill   Wl  w  Mi 


r**a« 


N.     OtmfS^tdltf.  . 


%  NAME  or  noniAL  aocmct: 


11.  ocscRmvf  im.E  or  APfucANrs  moject: 


U^CONOKESaONAL  oviMcn  or: 


U^BIMAICD  FVMMO: 


AUol 


»  TOTAL 


0.M 


W.  •  ArPUCATKMSMJECT  TONEVKW  nSTATC  EXECUTIVE  OMEN  ISfl  WWCEMt 

••     !lii>«S««^5JCATK»«A«njCATX)»*  WASMA0eAVAaABtETOT>«»TATf  e»CWTI« 
OMXR  U373  MOCESS  FOR  fCVKW  ON: 


DATE 


ki     MO.  QmOGNAMS  NOT  COVEnaBVE.0. 12372 

Q  ON  PNOGRAM  HAS  NOT  BEEN  SaCCTEO  CUTE  KM  RCVCW 


IT.  ■  AmiCATKM  OeUNQUENT  ON  ANT  nOCWtt.  OSBTT 

□  yes       ■•Vw.-Mirt.iiiiiNinluiL  Qm» 


,  tOTt«WlT0»IITWWm»QEAIWSttlg.AU.BATAl»1W»A»»MCA1WH»l«AWU.AIMIM«TimAI»eOIWtCT.T>« 
IWWB»TTI«BOWWSOWrOm«A»WJCAIffAWOT>«A»njCAIITWU.COMH.T«IIWTMEATTAO«P«WW>ANCtt»TI« 


A.    TtmWiiti 


t.    Til 


»    MM 


Sm^iaftimtt*    (Hm  7«7) 
Prtiutod  »|p  ONS  Ckn^  A- 102 


BHXMO  COM  4184-01-C 


Federal  Register /Vol.  67,  No.  113 /Wednesday,  June  12.  2002 /Notices 


40541 


INSTRUCTIONS  FOR  THE  SF-424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  Of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  office  of  management  and  budget.  Send 
it  to  the  address  provided  by  the  sponsoring 
agency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportimity  to  review  the 
applicant's  submission. 
Item  and  Entry 

1.  Self-explanatory. 

2.  Data  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as assignedby  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Governments  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory 

14.  List  the  applicant's  Congressional 
District  and  District{s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BiLUNO  CODE  41S4-01-M 
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Attadiment  C  -  Pape  1 


E 

e 
I 


c 
o 


o 

O 

• 

c 
o 
z 


ac 
< 


O 

< 
S 
flc 

o 


o 

o 


& 

3 

m 

« 

O 

I 


C 
3 

u. 

O 


O 

C 
D 

1 

« 

e 

M 
UJ 


Is 


u.  -  ^ 


5  5^ 
« 


s 

e 

T3 
O 
UL 

• 
C 

o 

z 


« 


M 


CM 


CO 


M 


i2 


«n 


e  S 


8 


« 

o 
■c 
o 

o 
o 

•i 
O 

w 
«» 

S 

o 

• 

O 


« 

c 
« 
ffi 

« 


« 
> 

fi 


o 


c 
« 
E 

Q. 

'a 
o- 
UJ 


M 

o 
o. 

Q. 
3 


3 

s 

c 
o 
U 


c 
o 

3 

« 

C 

o 
O 


I 


O 


« 
O 


'D 
C 


«» 


I 
I 

CO 

-I 
< 


^ 


M 


<A 


M 


E 

8 


E 
S 
p 


p2 
If 

5.  <■> 

lo 

li 

M  Ol 


O 

u 

3 

•a 

s 

a 


o 

• 
N 

w 

o 
c 

< 


HA 


a 
> 

e 


Attadment  C  -  Page  2 


CO 

J 

£ 

o 

3 

K 

C 

^^ 

s 

• 

• 

M 

M 

M 

M 

M 

M 

^ 

8 

H    ' 

!• 

3 

p 

PROJEC 

OS  (Yaa 
d)  Third 

o 

n 

HI     0~ 

V 

P     UJ 

M 

M 

M 

M 

u.   ( 
O   < 
ui  : 

L 

M 

«» 

2 

o  5 

5   z  ^ 

o 

ill 

-1     U.    n 

URGES 

(c)  Sta 

NEEDS 
2nd  Qua 

D  TOR  BA 

FUTURE 
(c)  Sec( 

P 

< 

S 

in 

g 

M 

M 

X 

M 

</> 

UI 

o 

UJ 
Ui 

z 

M 

M 

£ 

Z 

0 
u 
fi 

oc 

< 

u 

^ 
^I 

a 

M      1 

» 

CO 
Q 

E 
0 

c    ■ 

U    O 

: 

z 

S" 

a 

CM 

3s 

£    n 

RECA< 

lit  Qui 

-1 
< 

UL 

2 

3 
ID 

III 

<M 

4 

o  — 

O 

c 

UI 

o 

I 

Z 

• 

M 

V> 

u. 

• 

o 

M 

M 

<A 

M 

• 
It. 

z 

z 

U. 

o 

o 

o 

z 

p 

p 

il 

CO 

0 

u 

M   •' 

UI 

i- 

111 

III 

1- 

u 

M 

CO 

■ 

< 

UI 

§ 

s 

CO 

p 

9 

CO 

■ 

o 

UI 

K 

Li 

«» 

M 

§ 

1 

3 

E 

o 

e 

S 

UI 

s 

a. 

^ 

z 

UI 

a. 

c 
S 

*^ 

1 

c 

o 

*> 

CO 

O 

<o 

«» 

*•* 

■£ 

• 

1 

1 

fi. 

1 

1 

A 

1 

s 

1 

• 

1 

_| 

A 

1 

_l 

40 

-1 

0 

1 

< 

5 

u. 

< 

< 

T» 

4 

K- 

1- 

>- 

• 

£ 

O 

o 

o 

0 

9 

1     •- 

I? 

z 

H 

1 

»- 

15 

CC 

. 

O 

cvi 

ri 

'J 

trt 

<D 

r- 

« 

o> 

P. 

•- 

CO 

c 
o 

u 

3 

■o 


ct 


I 

O 

3 
< 


I  lUJNO  COOE  41S4-01-C 

;  NSTRUCnONS  FOR  THE  SF-424A 

Public  reporting  burden  for  this  collection 
( if  infonnation  is  estimated  to  average  180 
1  ainutes  per  response,  including  time  for 
]  eviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 


data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  Of 
Management  and  Budget,  Paperwork 


Reduction  Project  (0348-0044),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  office  of  management  and  budget.  Send 
it  to  the  address  provided  by  the  sponsoring 
agency. 


40544 
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General  Instructions 

This  form  is  designed  so  that  appHcation 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections,  A,  B,  C  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Unes  1-4. 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  iivsl  page  should  provide 
the  simmiary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first- funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amoimts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  stmi 
of  amounts  in  Columns  (e)  and  (f). 


For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  Funds  and 
enter  in  Column  (0  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (gj  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  heading  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-l — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — ^Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  hx)m 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Show  under  the  program  narrative 
statement  the  nature  and  source  of  income. 
The  estimated  amount  of  program  income 
may  be  considered  by  the  Federal  grantor 
agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)— Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  total  of  Columns  (b),  (c), 
and  (d). 

Line  12 — Enter  the  total  for  each  of 
colunms  (b) — (e).  the  amount  in  Colunm  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  column  in  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary,  for  new  applications 
and  continuation  grant  applications,  enter  in 
the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to 
funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — ^Non-Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing  " 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0348-0040),  Washington, 
DC  20503. 

Please  do  not  retiun  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  ^ 
the  applicant  I  certify  that  the  applicant: 
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1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
'including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  access  to  and  the  right  to 
examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
.accounting  standard  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  form  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standard 
for  a  Merit  System  of  Personnel 
Administration  (5  CFR  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statues 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §§  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  42  U.S.C.  §§  6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age; 

(e)  the  Drug  Abuse  Office  and  treatment 
Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (f)  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention, 
Treatment  and  Rehabilitation  Act  of  1970 
(P.L.  91-616],  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol 
abuse  of  alcoholism;  (g)  §§523  and  527  of  the 
Public  Health  Service  Act  of  1912  (42  U.S.C. 
§§  290dd-3  and  290ee-3),  as  amended, 
relating  to  confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§  3601 
et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing 
of  housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under 
which  application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of  any 
other  nondiscrimination  statute(s)  which 
may  apply  to  the  application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Title  II  and  III  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 


whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  Of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  940  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  940 
U.S.C.  §§  327-333),  regarding  labor  standards 
for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Win  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetland  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  development  under  the 
Costal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §§  7401  et  seq.);  (g)  protecUon  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
§§  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544.  as 
amended,  7  U.S.C.  §§2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 


16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official  

TiUe    

Applicant  Organization      

Date  Submitted      


Certification  Regarding  Drug-Free 
Workplace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Part  76, 
Subpart,  F.  Sections  76.630(c)  and  (d)(2)  and 
76.645(a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  STATE-WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  point  is:  Divisions  of  Grants 
Management  and  Oversight.  Office  of 
Management  and  Acquisition,  Department  of 
Health  and  Human  Services,  Room  517-D, 
200  Independence  Avenue,  SW,  Washington. 
DC  20201. 

Certification  Regarding  Drug-Free 
Workplace  Requirements  (Instructions  for 
Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant.  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act,  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  State  highway  department 
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while  in  operation.  State  employees  in  each 
local  unempJoyment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  Bve). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812) 
and  as  further  defmed  by  regulation  (21  CFR 
1308.11  through  1308.15); 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
deflnition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g.,  volunteers, 
even  if  used  to  meet  a  matching  requirement; 
consultants  or  independent  contractors  not 
on  the  grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplaces). 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-&«e 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-fr«e  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance' 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace: 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  ^e  statement 
required  by  paragraph  (a); 


(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will—* 

(1)  Abidaby  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
otherv\rise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant: 

Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code] 

Check  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  II.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  irom  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  number(s)  of  each  affected 
grant. 


Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  cormection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposaJ  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction. 
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without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
feith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voltmtarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

fb)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  coimection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
folsification  or  destruction  of  records,  making 
felse  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  perjod 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 


statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibilify  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
deb&rment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that,  (Page 
33043]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to. 


check  the  List  of  Parties  Excluded  frtim 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 

The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  frtim  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Attachment  G 

Instructions  for  Completion  of  SF-LLL, 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  Section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entify  for  influencing  or  attempting  to 
influence  an  officer  or  employee  or  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Use  the  SF-LLL-A 
Continuation  Sheet  for  additional 
information  if  the  space  on  the  form  is 
inadequate.  Complete  all  items  that  apply  for 
both  the  initial  filing  and  material  change 
report.  Refer  to  the  implementing  guidance 
published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  follow-up  report 
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caused  by  a  material  change  to  the 
information  previously  reported,  enter  the 
year  and  quarter  in  which  the  change 
occurred.  Enter  the  date  of  the  last  previously 
submitted  report  by  this  reporting  entity  for 
this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is,  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee,  e.g.,  the  Hrst 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  Hling  the  report  in 
item  4  checks  "subawardee",  then  enter  the 
full  name,  address,  city,  state  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  orgaaizational  level 
below  agency  name,  if  known.  For  example, 
Department  of  Transportation,  United  States 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 


for  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g.,  Request  for 
Proposal  (RFP)  number;  Invitation  for  Bid 
(IFB)  number;  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency].  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city, 
state  and  zip  code  of  the  lobbying  entity 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s] 
performing  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (MI). 

11.  Enter  the  amount  of  compensation  paid 
or  reasonably  expected  to  be  paid  by  the 
reporting  entity  (item  4)  to  the  lobbying 
entity  (item  10).  Indicate  whether  the 
payment  has  been  made  (actual]  or  will  be 
made  (planned).  Check  all  boxes  that  apply. 
If  this  is  a  material  change  report,  enter  ihe 


cumulative  amount  of  payment  made  or 
planned  to  be  made. 

According  to  the  Paperwork  Reduction 
Act,  as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0Q46),  Washington, 
DC  20503. 

Disclosure  of  Lobbying  Activities 
Continuation  Sheet 

Reporting  Entity: 

Page 


Page 


of 
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Attachment  H 

DISCLOSURE  OF  LOBBYING  ACnVITIES  SSmSm' °*^ 

Complete  this  fonn  to  dtoctosalobbyirMacttvilies  pursuant  to  31  U.SC  1352 
(See  reverse  for  pubfic  burden  dsdcsure.) 


1>    Typs  ol  PMltnl  AdkwK 

I     I    s.  coninct 
' — '    b.  grwl 

d 


#■  hMfigiMnwilM 
L  tominsunncc 


2.    SMus  of  F*dwri  AcOen 

I      I     a.  bityottor/jvipicaiion 
' — '     b.  wtHat  award 
e.  poct-a¥vard 


4.    Naiiw  and  Address  of  fteportlng  EnUty: 
Q  Prima  Q  Subawardee 

Tier  ^__^__ ,  if  known: 


Cowgrasatonal  tXstrlct.  itlviown: 


C  Federal  Departinent/A9ef>cy: 


>.    Federal  Action  Ntjmber,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Entity 

(if  indtviOual,  last  name,  first  name,  Ml): 


3.    Report  Type: 

□    a.  initial  fikw 
b.  material  otange 

For  Material  Cliange  Only. 
Year Quarter 

date  ol  last  leport  


5.     M  Reporting  Entity  in  No.  4  Is  Subewardee.  Enter  Name  and 
Address  of  Prime: 


Congressional  District  Hknovm: 


7.    Federal  Program  Name/Descriptlon: 


CFDA  Number,  if  applicable: 


9.     Award  Amount,  it  known: 


11.  Information  requested  ttirough  this  form  is  auttiorized  by 
titie  31  U.S.C.  section  1352.  This  disclosure  of  lobbying 
acttvMies  is  a  malsriai  representation  of  fact  upon  wMeli 
reliance  was  placed  by  the  Her  above  wtien  IMa  tranaactlon 
was  mode  or  entered  Me.  TMs  disclosure  is  required 
pursuant  10  31  U.S.C.  13S2.  TMa  Information  wU  be  reported 
to  Ihe  Congress  aemlennuBlty  and  w«  be  avatable  for 
puMte  inspeclloa  Any  pereon  wtw  fate  to  fie  ttte  required 
dtodeeure  ahal  be  st*ieel  to  a  cMI  poi  "^  '  "  ^^ 
tllMNIO  and  net  mere  than  $100,000  for 


shal  be  st*ieel  to  a  cMI  penally  of  netless  0Mn 
^  oaen  such  failure. 


b.     Individuals  Performing  Services  (mduding  address  il  d/fferenl 
from  No.  10a.) 
(last  name,  first  name.  Ml): 


Sigrtature: 


Print  Nsnte: 
TWe: 


Tswpnofw  NOm, 


Dsto: 


Authorized  (or  Local  Reproduction 
Standard  Form  -  La  (Rev.  707) 


BHJJNO  COOC  41S4-01-C 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103227,  Part  C  Environmental 
Tobacco  Smoke,  also  known  as  the  Pro 
Children  Act  of  1994,  requires  that  smoking 
not  be  permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted  for 
by  an  entity  and  used  routinely  or  regularly 
for  provision  of  health,  day  care,  education, 
or  library  services  to  children  under  the  age 
of  18,  if  the  services  are  funded  by  Federal 
programs  either  directly  or  through  State  or 


local  governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does  not 
apply  to  children's  services  provided  in 
private  residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and  submitting 
this  application  the  applicantygrantee 


certifies  that  it  will  comply  with  the 
requirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

Intei^ovemmental  Review  (SPOC  List) 

It  is  estimated  that  in  2001  the  Federal 
Government  will  outlay  $305.6  billion  in 
grants  to  State  and  local  governments. 
Executive  Order  12372.  "Intergovernmental 
Review  of  Federal  Programs,"  was  issued 
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with  the  desiie  to  foster  the 
intergovernmental  p)artncrship  and 
strengthen  federalism  by  relying  on  State  and 
local  processes  for  the  coordination  and 
review  of  proposed  Federal  financial 
assistance  and  direct  Federal  development. 
The  Order  allows  each  State  to  designate  an 
entity  to  perform  this  function.  Below  is  the 
ofHcial  list  of  those  entities.  For  those  States 
that  have  a  home  page  for  their  designated 
entity,  a  direct  link  has  been  provided  below. 

States  that  are  not  listed  on  this  page 
chosen  not  to  participate  in  the 
intergovernmental  review  process,  and 
therefore  do  not  have  a  SPOC.  If  you  are 
located  within  one  of  these  States,  you  may 
still  send  application  materials  directly  to  a 
Federal  awarding  agency. 

Contact  information  for  Federal  agencies 
that  award  grants  can  be  found  in  Appendix 
rv  of  the  Catalog  of  Federal  Domestic 
Assistance. 

Arkansas 

Tracy  L.  Copeland 
Manager,  State  Clearinghouse 
Office  of  Intergovernmental  Services 
Department  of  Finance  and  Administration 
1515  W.  7th  St.,  Room  412 
Little  Rock,  Arkansas  72203 
Telephone:  (501)  682-1074 
Fax:  (501)  682-5206 
tlcopeland@dfa.state.ar.us 

California 

Grants  Coordination 
State  Clearinghouse 
Office  of  Planning  and  Research 
P.O.  Box  3044,  Room  222 
Sacramento,  California  95812-3044 
Telephone:  (916)  445-0613 
Fax:  (916)  323-3018 
state.clearinghouse@opr.ca.gov 

Delaware 

Charles  H.  Hopkins 

Executive  Department 

Office  of  the  Budget 

540  S.  Dupont  Highway.  3rd  Floor 

Dover,  Delaware  19901 

Telephone:  (302)  739-3323 

Fax:  (302)  739-5661 

chopkinsOstate.de.us 

District  of  Coliimbia 

Luisa  Montero-Diaz 

Office  of  Partnerships  and  Grants 

Development 

Executive  Office  of  the  Mayor 

District  of  Columbia  Govenunent 

441  4th  Street,  NW.,  Suite  530  South 

Washington,  DC  20001 

Telephone:  (202)  727-8900 

Fax:(202)727-1652 

opgd.eom@dc.gbv 

Florida 

Jasmin  Raffington 
Florida  State  Clearinghouse 
Department  of  Community  Affairs 
2555  Shumard  Oak  Blvd. 
Tallahassee,  Florida  32399-2100 
Telephone:  (850)  922-5438 
Fax:  (850)  414-0479 
clearinghouse@dca.state.fl.us 

Georgia 

Georgia  State  Clearinghouse 


270  Washington  Street,  SW 
Stalanta,  Georgia  30334 
Telephone:  (404)  656-3855 
Fax:  (404)  656-7901 
gach@mail.opb.state.ga.us 

Illiilois 

Virginia  Bova 

Department  of  Commerce  and  Community 

Affairs 
James  R.  Thompson  Center 
100  West  Randolph,  Suite  3-400 
Chicago,  Illinois  60601 
Telephone:  (312)  814-6028 
Fax:  (312)  814-8485 
vbova@conmierce.  state .  i  1 .  us 

Iowa 

Steven  R.  McCann 

Division  of  Community  and  Rural 

Development 

Iowa  Department  of  Economic  Development 

200  East  Grand  Avenue 

Des  Moines,  Iowa  50309 

Telephone:  (515)  242-4719 

Fax:  (515)  242-1809 

steve.mccaim@ided.state.ia.us 

Kentucky 

Ron  Cook 

Department  for  Local  Government 

1024  Capital  Center  Drive,  Suite  340 

Frankfort,  Kentucky  40601 

Telephone:  (502)  573-2382 

Fax:  (502)  573-2512 

ron.cook@mail.state.ky.us 

Maine 

Joyce  Benson 

State  Planning  Office 

184  State  Street 

38  State  House  Station 

Augusta,  Maine  04333 

Telephone:  (207)  287-3261 

(207)  287-1461  (direct) 

Fax:  (207)  287-6489 

joyce.benson@state.me.us 

Maryland 

Linda  Janey 

Manager,  Clearinghouse  and  Plan  Review 

Unit 
Maryland  Office  of  Planning 
301  West  Preston  Street— Room  1104 
Baltimore,  Maryland  21201-2305 
Telephone:  (410)  767-4490 
Fax:  (410)  767-4480 
linda@mail.op.state.md.us 

Michigan 

Richard  Pfaff 

Southeast  Michigan  Council  of  Governments 

535  Griswold,  Suite  300 

Detroit,  Michigan  48226 

Telephone:  (313)  961-4266 

Fax:  (313)  961-4869 

pfaffi@semcog.org 

Nevada 

Heather  Elliott 

Department  of  Administration 

State  Clearinghouse 

209  E.  Musser  Street,  Room  200 

Carson  City.  Nevada  89701 

Telephone:  (775)  684-0209 

Fax:  (775)  684-0260 

helliott@govmail .  state,  nv .  us 

New  Hmnpshire 

Jeftoy  H.  Taylor 


Director 

New  Hampshire  Office  of  State 

Planning 

Attn:  Intergoverrunental  Review 

Process 

Mike  Blake 

2V2  Beacon  Street 

Concord,  New  Hampshire  03301 

Telephone:  (603)  271-2155 

Fax:  (603)  271-1728 

jtayloi@osp.state.nh.us 

New  Mexico 

Ken  Hughes 

Local  Govenmiental  Division 

Room  201  Bataan  Memorial  Building 

Sante  Fe,  New  Mexico  87503 

Telephone:  (505)  827-4370 

Fax:  (505)  827-4948 

khughes@dfa.state.nm.us 

North  Carolina 

Jeanette  Fumey 

Department  of  Administration 

1302  Mail  Service  Center 

Raleigh,  North  Carolina  27699-1302 

Telephone:  (919)  807-2323 

Fax:  (919)  733-9571 

jeanette.fumey@ncmail.net 

North  Dakota 

Jim  Boyd 

Division  of  Commimity  Services 

600  East  Boulevard  Ave,  Dept  105 

Bismarck,  North  Dakota 

58505-0170 

Telephone:  (701)  328-2094 

Fax:  (701)  328-2308 

jboyd@state.nd.us 

Rhode  Island 

Kevin  Nelson 

Department  of  Administration 

Statewide  Planning  Program 

One  Capitol  Hill 

Providence,  Rhode  Island 

02908-5870 

Telephone:  (401)  222-2093 

Fax:  (401)  222-2083 

lmelson@doa.state.ri.us 

South  Carolina 

Omeagia  Burgess 
Budget  and  Control  Board 
Office  of  State  Budget 
1122  Ladies  Street,  12th  Floor 
Columbia,  South  Carolina  29201 
Telephone:  (803)  734-0494 
Fax:  (803)  734-0645 
aburgess@budget.state.sc.us 

Texas 

Denise  S.  Francis 

Director,  State  Grants  Team 

Governor's  Office  of  Budget  and  Planning 

P.O.  Box  12428 

Austin,  Texas  78711 

Telephone:  (512)  305-9415 

Fax:  (512)  936-2681 

dfrancis@govemor.state.tx.us 

Utah 

Carolyn  Wright 

Utah  State  Clearinghouse 

Governor's  Office  of  Plarming  and  Budget 

State  Capitol,  Room  114 

Salt  Lake  City,  Utah  84114 

Telephone:  (801)  538-1535 

Fax:  (801)  538-1547 
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cwright@gov.state.ut.us 

West  Virginia 

Fred  Cutlip,  Director 
Conmiunity  Development  Division 
West  Virginia  Development  Office 
Building  #6,  Room  553 
Charleston,  West  Virginia  25305 
Telephone:  (304)  558-4010 
Fax:  (304)  558-3248 
fcutlip@wvdo.org 

Wisconsin 

Jeff  Smith 

Section  Chief,  Federal/State  Relations 

Wisconsin  Department  of  Administration 

101  East  Wilson  Street— 6th  Floor 

P.O.  Box  7868 

Madison,  Wisconsin  53707 

Telephone:  (608)  266-0267 

Fax:  (608)  267-6931 

jeffrey.smith@doa.state.wi.us 

American  Samoa 

Pat  M.  Galca'i 

Federal  Grants/Programs  Coordinator 

Office  of  Federal  Programs 

Office  of  the  Governor/Department  of 

Commerce 
American  Samoa  Government 
Pago  Pago,  American  Samoa  96799 
Telephone:  (684)  633-5155 
Fax:  (684)  633-4195 
pmgaleai@samoatelco.com 
Guam 

Director 

Bureau  of  Budget  and  Management  Research 

Office  of  the  Governor 

P.O.  Box  2950 

Agana,  Guam  96910 

Telephone:  011-671-472-2285 

Fax:011-472-2825 

jer@ns.gov.gu 

Puerto  Rico 

Jose  Caballero/Mayra  Silva 
Puerto  Rico  Planning  Board 
Federal  Proposals  Review  Office 
Minillas  Government  Center 
P.O.  Box  41119 


San  Juan.  Puerto  Rico  00940-1119 
Telephone:  (787)  723-6190 
Fax:  (787)  722-6783 

North  Mariana  Islands 
Ms.  Jacoba  T.  Seman 
Federal  Programs  Coordinator 
Office  of  Management  and  Budget 
Office  of  the  Governor 
Saipan,  MP  96950 
Telephone:  (670)  664-2289 
Fax:  (670)  664-2272 
omb.jseman@saipan.com 
Virgin  Islands 

Ira  Mills 

Director,  Office  of  Management  and  Budget 

#41  Norre  Gade  Emancipation  Garden 

Station,  Second  Floor 
Saint  Thomas.  Virgin  Islands  00802 
Telephone:  (340)  774-0750 
Fax:  (340)  776-0069 
Irmills@usvi.org 

Changes  to  this  list  can  be  made  only  after 
OMB  is  notified  by  a  State's  officially 
designated  representative.  E-mail  messages 
can  be  sent  to  grants@omb.eop.gov.  If  you 
prefer,  you  may  send  correspondence  to  the 
following  postal  address:  Attn:  Grants 
Management.  Office  of  Management  and 
Budget,  New  Executive  Office  Building,  Suite 
6025,  725  17th  Street,  NW.,  Washington,  DC 
20503. 

Please  note:  Inquiries  about  obtaining  a 
Federal  grant  should  not  be  sent  to  the  OMB 
e-mail  or  postal  address  shown  above.  The 
best  source  for  this  information  is  the  CFDA. 

Attachment  K 

Department  of  Health  and  Human  Services 
(DHHS) 

Regulations  Applying  to  All  Applicants/ 
Grantees  Under 

Rural  Community  Development  Activities 
Program  (RF  PROGRAM) 

Title  45  of  the  Code  of  Federal  Regulations 
Part  16— DHHS  Grant  Appeals  Process 


Part  74 — Administration  of  Grants  (grants 

with  subgrants  to  entitiesl) 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 

Eligibility  For  Financial  Assistance 

Subpart  F— Drug  Free  Workplace 
Requirements 

Part  80 — Non-discrimination  Under  Programs 
Receiving  Federal  Assistance  through 
Department  of  Health  and  Human  Services 
Effectuation  of  Title  VI  of  the  Civil  Rights 
Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83— Regulation  for  the  Administration 
and  Enforcement  of  Sections  799A  and  845 
of  the  Public  Health  Service  Act 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federal  Financial  Assistance 

Part  85 — Enforcement  of  Non-discrimination 
on  the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  Department  of 
Health  and  Human  Services 

Part  86 — Non-discrimination  on  the  Basis  of 
Sex  in  Education  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance 

Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  (Federal  Register,  March  11, 
1988) 

Part  93 — New  Restrictions  on  Lobbying 

OMB  Circular  A-122— Cost  Principles  for 
Non-Profits 

(FR  Doc.  02-14713  Filed  6-11-02;  8:45  am] 
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Environmental 
Protection  Agency 


Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge;  Notice 
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ENVIRONMENTAL  PROTECTION  ' 
AGENCY 

[FRL -7228-9] 

STANDARDS  FOR  THE  USE  OR 
DISPOSAL  OF  SEWAGE  SLUDGE 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  data  availability. 

summary:  The  Environmental  Protection 
Agency  (EPA)  proposed  to  amend  the 
Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge  to  limit  dioxin  and 
dioxin-like  compoimds  ("dioxins")  in 
sewage  sludge  that  is  applied  to  the  land 
on  December  23, 1999.  Since  that  time, 
EPA  collected  new  data  on  the  levels  of 
dioxins  in  sewage  sludge.  EPA  also  has 
extensively  revised  the  risk  assessment 
which  estimates  the  risks  from  dioxin 
and  dioxin-like  compounds  associated 
with  land  application  of  sewage  sludge. 
This  document  summarizes  the  new 
sewage  sludge  data  and  risk  assessment. 
In  addition,  EPA  is  inviting  comment  on 
the  effect  of  applying  approaches  in 
EPA's  current  Draft  Dioxin 
Reassessment  concerning  non-cancer 
health  effects  of  exposure  to  dioxins  as 
they  relate  to  land  application  of  sewage 
sludge.  EPA  also  conducted  a  screening 
analysis  of  the  effects  of  dioxins  in  land- 
applied  sewage  sludge  on  ecological 
species,  which  is  addressed  in  this 
notice.  EPA  is  requesting  comments  on 
the  new  data  and  risk  analysis,  as  well 
as  dioxin  exposure  information,  and  any 
impact  that  this  may  have  on  the 
proposed  rule  with  respect  to  land 
application  of  sewage  sludge. 

EPA  is  imder  a  court-ordered  deadline 
to  take  final  action  on  the  proposed  land 
application  rule.  The  deadline  was 
recently  extended  to  October  17,  2003 
vdth  respect  to  land  application;  EPA 
met  the  previous  court-ordered  deadline 
of  December  15,  2001  for  taking  final 
action  on  the  Roimd  Two  proposal, 
concerning  surface  disposal  and 
incineration  in  a  sewage  sludge 
incinerator.  EPA  gave  final  notice  of  its 
determination  that  numeric  standards  or 
management  practices  are  not  warranted 
for  dioxin  and  dioxin-like  compoimds 
in  sewage  sludge  that  is  disposed  of  in 
a  surface  disposal  site  or  incinerated  in 
a  sewage  sludge  incinerator  (66  FR 
66228,  Dec.  21,  2001). 
DATES:  Your  comments  on  this 
docimient  must  be  submitted  to  EPA  in 
writing  and  must  be  received  or 
postmarked  on  or  before  midnight 
September  10,  2002. 
ADDRESSES:  Written  comments  and 
enclos\ires  should  be  mailed  or  hand- 
delivered  to:  W-99-18  NODA  Comment 


Clerk,  Water  Docket  {MC-4101). 
USEPA,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Hand  deliveries 
should  be  delivered  to:  EPA's  Water 
Docket  (MC  4101)  at  401  M  St.,  SW.. 
Room  EB57,  Washington,  DC  20460. 
Comments  may  also  be  submitted 
electronically  to  OW- 
Docket@epamail.epa.gov.  Electronic 
submission  of  comments  is 
reconunended  to  avoid  possible  delays 
in  mail  delivery.  Comments  must  be 
received  or  post-marked  by  midnight 
September  10,  2002.  For  additional 
information  see  Additional  Docket 
Information  section  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arleen  Plunkett,  U.S.  Environmental 
Protection  Agency,  Office  of  Water, 
Health  and  Ecological  Criteria  Division 
(4304T),  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20460.  (202)  566- 
1119.  plunkett.arleen@epa.gov 
SUPPLEMENTARY  INFORMATION: 

1.  Additional  Docket  Information 
n.  Abbreviations  Used 

III.  How  Does  This  Document  Relate  to  the 
Proposed  Rule? 

A.  What  EPA  Proposed 
B.-Developments  Since  Proposal 
C.  Proposed  Definition  of  Dioxins 

IV.  Why  Did  EPA  Collect  New  Data  and 
Revise  the  Land  Application  Risk 
Assessment? 

V.  What  Information  Concerning  Dioxins  in 
Sewage  Sludge  Does  the  New  Data 
Provide? 

A.  What  Data  were  Collected  in  the  2001 
National  Sewage  Sludge  Survey? 

B.  What  Techniques  were  Used  to  Collect 
Samples? 

C.  What  Analytical  Methods  were  Used? 

D.  How  were  the  Concentrations  of  Dioxin 
Measured? 

E.  How  were  the  Concentrations  Reported? 

F.  How  were  the  Non-Detect  Measurements 
Handled  in  Developing  National 
Summary  Statistics? 

G.  What  were  the  Results  of  the  EPA  2001 
Dioxin  Update  of  the  National  Sewage 
Sludge  Survey? 

H.  How  do  the  Results  of  the  EPA  1988 
National  Sewage  Sludge  Survey  Compare 
with  the  EPA  2001  Dioxin  Update 
Survey? 

I.  Why  is  Temporal  Variability  of  Dioxin  in 
Sewage  Sludge  Important? 

J.  What  does  the  Variability  of  the  Dioxin 
Levels  Show? 

K.  What  does  Month  to  Month  Variability 
in  tim  Concentration  of  Dioxins  Show? 

L.  What  Other  Data  did  EPA  Evaluate? 

VI.  What  are  the  Principal  Features  and 
Assumptions  of  the  Revised  Land 
Application  Human  Health  Risk 
Assessment? 

A.  What  did  the  Hazard  Identification 
Analysis  Conclude? 

B.  What  did  the  Dose-Response 
.     Assessment  Conclude? 

C.  How  was  the  Exposure  Analysis  and 
Risk  Assessment  Conducted? 

D.  How  did  the  Framework  Change? 


E.  What  are  the  Factors  in  Estimating  How 
Much  Dioxin  is  Released  to  the 
Environment? 

F.  What  are  the  Factors  in  Estimating  How 
Much  Dioxin  is  being  Transported  in  the 
Environment  to  the  Individual  in  the 
Farm  Family? 

G.  What  Additional  Factors  are  Applied  to 
Dioxin  Concentrations  to  Determine  How 
Much  of  the  Congeners  are  Being 
Ingested  or  Inhaled  by  a  Farm  Family 
Member? 

H.  How  did  EPA  Calculate  the  Final 

Exposure  Level? 
I.  How  was  Childhood  and  Infant  Exposure 

Evaluated  in  the  Exposure  Analysis? 
].  How  is  the  Risk  Estimate  Calculated? 
K.  How  did  EPA  Analyze  the  Relative 

Importance  of  Inputs  to  the  Risk  Model? 
L.  How  does  EPA  Characterize  the  Risk? 

VII.  What  Are  the  Implications  of  EPA's 
Dioxin  Reassessment  Process  for  This 
Rulemaking? 

A.  How  Would  the  Dioxin  Cancer  Risk 
from  Land  Application  Compare  to 
Background  Dioxin  Cancer  Risk? 

B.  How  Would  the  Non-Cancer  Dioxin  Risk 
from  Land  Application  Compare  to 
Background  Non-Cancer  Dioxin  Risk? 

VIII.  What  is  EPA's  Assessment  of  Effects  on 
Ecological  Species? 

A.  What  Approach  did  EPA  Use  for  the 
Screening  Ecological  Risk  Analysis  of 
Dioxins  in  Land-Applied  Sewage 
Sludge? 

B.'  How  did  EPA  Conduct  the  Screening 
Ecological  Risk  Analysis? 

C.  What  are  the  Results  of  the  Screening 
Ecological  Risk  Analysis? 

DC.  How  Might  the  New  Data  and  Revised 
Risk  Assessment  Affect  EPA's  Proposed 
Dioxin  Concentration  Limit  for  Land- 
Applied  Sewage  Sludge  and  the  Proposed 
Monitoring  Requirements? 

X.  How  Might  the  New  Data  and  Revised 
Risk  Assessment  Affect  EPA's  Proposal  for 
Small  Entities? 

XI.  How  Does  the  New  Data  and  Revised  Risk 
Assessment  Affect  EPA's  Cost  Estimates? 

Xn.  Identification  and  Control  of  Dioxin 
Sources  that  Contribute  to  Elevated  Dioxin 
Levels  in  Sewage  Sludge. 

XIII.  Request  for  Public  Comments 

XIV.  List  of  References 

L  Additional  Docket  Information 

The  record  for  this  Notice  has  been 
established  under  docket  number  W- 
99-18  and  includes  supporting 
documentation  as  well  as  the  printed 
paper  versions  of  electronic  materials. 
The  record  is  available  for  inspection 
from  9  a.m.  to  4  p.m.  Eastern  Standard 
or  Daylight  time,  Monday  through 
Friday,  excluding  legal  holidays,  at  the 
Water  Docket,  Room  EB57.  USEPA 
Headquarters.  401  M  Street.  SW.. 
Washington.  DC  20460.  For  access  to  the 
docket  materials,  please  call  202-260- 
3027  to  schedule  an  appointment. 

For  information  on  the  existing  rule  in 
40  CFR  Part  503,  you  may  obtain  a  copy 
of  A  Plain  English  Guide  to  the  EPA  Part 
503  Biosolids  Rule  on  the  Internet  at 


http://www.epa.gov/owm/bio.htin  or 
request  the  document  (EPA  publication 
number  EPA/832/R-93/003)  from: 
Municipal  Technology  Branch,  Office  of 
Wastewater  Management  (4204M), 
Office  of  Water,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001. 

n.  Abbreviations  Used 

AMSA — Association  of  Metropolitan 
Sewerage  Agencies 

CFR— Code  of  Federal  Regulations 

DL — detection  limit 

EDOl — dose  corresponding  to  a  one 
percent  increase  in  an  adverse  effect 
relative  to  the  control  response 

EPA — ^Environmental  Protection  Agency 

HQ — hazard  quotient 

kg/m^ — kilograms  per  cubic  meter 

LADD — lifetime  average  daily  dose 

Ln — natural  logarithm 

LOEL — lowest-observed-effect  level 

Max. — maximum 

MGD — million  gallons  per  day 

mg/kg/day — milligrams  per  kilogram 

S Br  day 
E — margin  of  exposure 
ng/kg — nanograms  per  kilogram 
NOEL — no-observed-effect  level 
NSSS — National  Sewage  Sludge  Siuvey 
PCBs — polychlorinated  biphenyls 
PCDFs — polychlorinated  oibenzofurans 
PCDDs — polychlorinated  dibenzo-p- 

dioxins 
pg/kg/day — picograms  per  kilogram  per 

day 
pg  TEQ/day — picograms  toxic 

equivalents  per  day 
pg  TEQ/kg-d — picograms  toxic 

equivalents  per  kilogram  body  weight 

per  day 
POTWs— Publicly  Ovraed  Treatment 

Works 
ppt — parts  per  trillion 
Ql* — cancer  slope  factor 
RfD — reference  dose 
SAB — Science  Advisory  Board 
SERA — screening  ecological  risk 

analysis 
Std.  Dev. — standard  deviation 
TCDD — tetrachlorodibenzo-p-dioxin 
TEF — toxicity  equivalent  factor 
TEQ — ^toxic  equivalent 
WHO— World  Health  Organization 

UL  How  Does  This  Document  Relate  to 
the  Proposed  Rule? 

A.  What  EPA  Proposed 

In  December  1999,  EPA  proposed  to 
amend  management  standards  for 
sewage  sludge  by  adding  a  numeric 
concentration  limit  for  dioxins  in 
sewage  sludge  that  is  applied  to  the  land 
(64  Fed.  Reg.  72045,  Dec.  23, 1999) 
("Round  Two  proposal").^  The 


proposed  niuneric  limit  would  prohibit 
land  application  of  sewage  sludge  that 
contains  greater  than  300  parts  per 
trillion  (ppt)  toxic  equivalents  (TEQ)  of 
dioxins.  EPA  based  this  proposed 
numeric  limit  on  the  results  of  a  risk 
assessment  for  dioxins  in  sewage  sludge 
that  is  applied  to  the  land. 

EPA  proposed  a  standard  for  dioxins 
in  sewage  sludge  that  is  applied  to  the 
land  in  order  to  protect  public  health 
and  the  environment  from  imreasonable 
risks  of  exposure  to  dioxins.  The 
purpose  of  this  standard  would  be  to 
prohibit  land  application  of  sewage 
sludge  containing  concentrations  of 
dioxins  above  the  limit,  and  thereby 
protect  the  health  of  highly  exposed 
individuals  as  well  as  tiie  health  of  the 
general  population. 

EPA  also  proposed  to  exclude  from 
the  proposed  niuneric  limit  and 
monitoring  requirements  treatment 
works  with  a  flow  rate  equal  to  or  less 
than  one  million  gallons  per  day  (MGD) 
and  certain  sewage  sludge-only  entities 
that  receive  sewage  sludge  for  furAer 
processing  prior  to  land  application. 
This  exclusion  was  based  on  the 
relatively  small  amount  of  sewage 
sludge  that  is  prepared  by  these 
facilities  and  entities  and,  therefore,  the 
low  probability  that  land  application  of 
these  materials  could  significantly 
increase  risk  from  dioxins  to  human 
health  or  the  environment. 

Finally,  EPA  proposed  technical 
amendments  to  the  frequency  of 
monitoring  requirements  for  pollutants 
other  than  dioxin.  These  amendments 
were  intended  to  clarify  but,  with  one 
exception,  not  alter  the  monitoring 
schedule  in  the  existing  sewage  sludge 
rule.  The  one  exception  would  require 
preparers  of  material  derived  from 
sewage  sludge  to  determine  the 
appropriate  monitoring  schedule  based 
on  quantity  of  material  derived  rather 
than  quantity  of  sewage  sludge  received 
for  processing. 

B.  Developments  Since  Proposal 

The  Agency's  risk  assessment  for  land 
application  of  sewage  sludge  used  for 
the  proposal  estimated  that  sewage 


'  Section  405(d)(2)(A)  of  the  Clean  Water  Act 
(CWA).  33  U.S.C.  §  1345(d)(2)(A)  required  EPA  to 


establish  numeric  limits  and  management  practices 
for  toxic  pollutants  in  sewage  sludge  identified  on 
the  basis  of  available  information.  In  1993,  EPA 
promulgated  the  "Round  One"  rule  for  such  toxic 
pollutants  in  sewage  sludge  that  is  applied  to  the 
land,  disposed  of  in  surface  disposal  units,  and 
incinerated  in  sewage  sludge  incinerators.  58  Fed. 
Reg.  9248  (Feb.  19,  1993).  Under  section 
405(d)(2)(B),  EPA  was  directed  to  propose  and 
promulgate  regulations  for  other  toxic  pollutants 
not  regulated  in  Round  One,  i.e..  "Round  Two." 
The  Round  Two  proposal  identified  dioxins,  and 
included  proposed  standards  for  land-applied 
sewage  sludge,  but  did  not  propose  further 
regulation  of  sewage  sludge  disposed  of  by  surface 
disposal  or  incineration. 


sludge  with  concentrations  of  dioxins 
above  the  proposed  limit  may  present 
an  unreasonable  cancer  risk  to  specific 
highly  exposed  individuals. 
Subsequently,  for  reasons  discussed 
below,  the  Agency  extensively  revised 
the  land  application  risk  assessment. 
EPA  also  gathered  new  data  on  dioxins 
in  sewage  sludge  that  was  used  in  the 
revised  risk  assessment.  This 
information,  however,  does  not  change 
the  overall  technical  approach  for  the 
proposal. 

Ine  new  data  and  the  methodology  of 
the  revised  risk  assessment  are 
simmiarized  in  this  notice.  In  addition, 
the  results  of  the  revised  risk  assessment 
are  described  in  today  s  notice.  Also 
discussed  in  today's  notice  are  the 
possible  implications  of  the  new  data 
and  revised  risk  assessment  on  the 
proposed  limit,  the  monitoring 
requirements,  the  small  entity 
exclusion,  and  the  projected  cost  of  the 
proposed  r^ulation. 

i^other  development  since  the 
proposal  in  December  1999  concerns 
EPA's  Dioxin  Reassessment,  which 
began  in  1991.  In  September  2000.  EPA 
provided  Draft  Dioxin  Reassessment 
documents  to  the  Science  Advisory 
Board  (SAB)  for  their  review,  and  in 
May  2001,  the  SAB  issued  its  report. 
The  cxirrent  Draft  Dioxin  Reassessment 
(USEPA,  2000a),  "Exposure  and  Human 
Health  Reassessment  of  2.3.7.8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 
and  Related  Compoimds."  consists  of 
three  parts.  Part  I.  Estimating  Expostue 
to  Dioxin-Like  Compoimds  focuses  on 
sources,  levels  of  dioxin-like 
compounds  in  environmental  media, 
and  human  exposures.  Part  II.  Health 
Assessment  for  2,3,7,8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 
and  Related  Compounds  includes 
information  on  critical  human  health 
end  points,  mechanisms  of  toxicity, 
pharmacokinetics,  dose-response,  and 
toxic  equivalent  factors  (TEFs).  Part  III. 
Integrated  Summary  and  Risk 
Characterization  for  2,3,7,8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 
and  Related  Compounds  describes  key 
findings  pertinent  to  understanding  the 
potential  hazards  and  risks  of  dioxins, 
including  a  discussion  of  important 
assumptions  and  uncertainties. 

The  Draft  Dioxin  Reassessment 
documents  do  not  represent  Agency 
policy  or  factual  conclusions,  and  EPA 
has  not  yet  issued  final  findings  or 
conclusions  as  a  result  of  the  Dioxin 
Reassessment  process.  However,  much 
of  the  information  incorporated  into  the 
Draft  Dioxin  Reassessment  documents 
reflects  the  state  of  knowledge  with 
respect  to  dioxin,  and  scientific  updates 
resulting  frtim  or  reflected  in  these 
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documents  are  relevant  to  the 
assessment  of  risk  from  dioxins  in 
sewage  sludge  that  is  appUed  to  the 
land.  For  example,  the  revised  sewage 
sludge  land  application  risk  assessment 
incorporates  the  latest  science  and  state 
of  knowledge  concerning  characteristics 
of  dioxin  and  exposure  pathways  which 
are  described  in  the  Draft  Dioxin 
Reassessment. 

The  Draft  Dioxin  Reassessment  also 
presents  conclusions  and  findings 
which  are  still  imder  review  and  which 
EPA  has  not  applied  to  the  analysis  of 
dioxins  in  sewage  sludge.  These  aspects 
of  the  Draft  Dioxin  Reassessment 
include,  for  example,  a  revised  cancer 
slope  factor  for  calculating  cancer  risk 
from  exposure  to  dioxins,  and 
discussions  of  various  approaches  to 
evaluating  risks  of  non-cancer  health 
effects  from  exposine  to  dioxins. 
Although  not  incorporated  into  the 
revised  risk  assessment,  today's  Notice 
also  discusses  potential  implications 
that  these  aspects  of  the  Draft  Dioxin 
Reassessment  could  have  for  this 
rulemaking,  when  and  if  the  Dioxin 
Reassessment  is  issued  by  EPA  in  final 
form,  and  if  the  final  version  takes  the 
same  approaches  and  reaches  the  same 
conclusions  as  the  current  draft. 

Finally.  EPA  was  under  a  consent 
decree  deadline  of  December  15,  2001  to 
take  final  action  on  the  proposed  rule. 
Gearhart  v.  Whitman,  Civil  No.  89- 
6266-HO  (D.  Ore.).  In  accordance  with 
the  consent  decree,  EPA  took  final 
action  on  the  proposal  not  to  establish 
numeric  limits  or  management  practices 
for  dioxins  in  sewage  sludge  that  is 
disposed  of  in  surfece  disposal  units  or 
incinerated  in  sewage  sludge 
incinerators.  66  Fed.  Reg.  66228  (Dec. 
21,  2001).  The  consent  decree  deadline 
was  extended  to  October  17.  2003,  for 
EPA  to  take  final  action  on  the  land 
application  portion  of  the  proposed 
Round  Two  rule. 

C.  Proposed  Definition  of  Dioxins 

The  proposed  rule  included  a 
definition  of  "dioxins"  to  specify  the 
seven  2.3,7,8,-substituted  congeners  of 
polychlorinated  dibenzo-p-dioxins 
(PCDDs),  the  ten  2,3,7,8-substituted 
congeners  of  polychlorinated 
dibenzofurans  (PCDFs),  and  the  twelve 
coplanar  polychlorinated  biphenyl 
(PCB)  congeners  to  which  the  numeric 
standard  applies.  The  vast  majority  of 
information  on  the  toxicity  of  dioxins 
relates  to  the  congener  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD). 
Animals  exposed  to  2,3,7,8-TCDD 
exhibit  a  variety  of  biological  responses 
and  adverse  effects.  These  include  both 
carcinogenic  and  non-carcinogenic 
effects.  These  effects  are  primarily 


classified  as  chronic  effects  and 
consequently  they  are  generally 
associated  with  long  term  exposure  over 
years  and  decades.  Relatively  speaking, 
these  exposures  and  effects  are 
observable  at  very  low  levels  in  the 
laboratory  and  in  the  environment  when 
compared  with  other  environmental 
toxicants  (USEPA,  1994a). 

Studies  to  elucidate  the  mechanism  of 
toxicity  for  2,3,7,8-TaDD  in  mammalian 
and  other  species  have  indicated  that 
the  overall  shape  and  chlorine 
substitution  of  this  congener  are  keys  to 
its  biological  potency.  The  fact  that  all 
of  the  lateral  positions  (the  2,3,7,8 
positions)  on  the  miUti-ring  system  are 
substituted  with  chlorine  and  that  the 
overall  molecule  assumes  a  flat  or 
planar  configuration  apparently  are 
essential  factors  that  make  this  congener 
biologically  active.  Other  congeners 
with  a  similar  structure  and  chlorine 
substitution  pattern  are  assumed  to 
exhibit  similar  biological  properties. 
These  include  the  other  six  2,3,7,8- 
chlorinated  substituted  dibenzo-p- 
dioxin  congeners,  the  ten  2,3,7,8- 
chlorinated  substituted  dibenzofuran 
congeners  and  the  12  coplanar  PCB 
congeners.  Coplanar  PCB  congeners  are 
those  congeners  with  no  more  than  one 
ortho  position  and  both  para  positions 
substituted  with  chlorine  in  the 
biphenyl  ring  system.  Additionally,  the 
coplanar  PCB  molecule  assumes  a 
relatively  planar  (i.e.,  flat)  configuration. 

The  proposed  TEQ  numeric  limit 
would  apply  to  these  29  congeners  in 

Ept  TEQ  or  nanograms  TEQ  per 
Uogram  of  dry  sewage  sludge.  The  TEQ 
concentration  is  calculated  by 
multiplying  the  concentration  of  each 
congener  in  the  sewage  sludge  by  its 
corresponding  "toxicity  eqmvalent 
factor,"  or  TEF,  and  then  summing  the 
resulting  products  from  this  calculation 
for  all  29  congeners.  The  TEFs  (relative 
potencies)  are  based  on  expert  judgment 
about  toxicity  and  other  biological 
effects  for  the  individual  compounds. 
The  TEQs  of  these  compoimds  are 
svunmed  because  they  are  believed  to 
act  by  the  same  mechanism  of  toxicity. 
The  December  1999  proposal  specified 
that  the  International  TEF  scheme 
described  in  USEPA,  1989,  would  be 
used  for  the  17  2,3,7,8-substituted 
PCDDs  and  PCDFs.  and  the  Worid 
Health  Organization's  TEF  scheme  (Van 
den  Berg  M,  et  al.,  1998)  would  be  used 
for  the  12  coplanar  PCBs,  because  the 
sewage  sludge  data  EPA  had  at  that  time 
used  these  TEF  schemes.  The  World 
Health  Organization  (WHO)  has 
subsequently  recommended  and 
developed  a  single  TEF  scheme  which 
includes  all  relevant  information  on 
dioxins,  furans  and  dioxin-like 


(coplanar)  PCBs.  As  part  of  this  process, 
various  terminologies  or  definitions 
applicable  to  TEFs  were  reviewed  and 
standardized. 

The  2001  sewage  sludge  data  and  the 
revised  risk  assessment  use  the  WHO's 
1998  TEF  scheme  (Van  den  Berg  M,  et 
al.,  1998)  for  all  29  dioxin,  furan  and 
coplanar  PCB  congeners.  EPA  intends  to 
use  the  1998  WHO  TEF  scheme  (or  later, 
if  the  WHO  adopts  a  revised  scheme)  for 
any  final  Part  503  TEQ  numeric  limit. 

A  1997  WHO  meeting  of  experts    • 
concluded  that  an  additive  TEF  model 
remained  the  most  feasible  risk 
assessment  method  for  complex 
mixtiues  of  dioxin-like  compoimds.  The 
WHO  panel  indicated  that  although 
imcertainties  in  the  TEF  methodology 
have  been  identified,  one  must  examine 
this  method  in  the  broader  context  of 
the  need  to  evaluate  the  public  health 
impact  of  complex  mixtines  of 
persistent  bioaccumulative  chemicals. 
On  this  basis.  EPA  has  used  the  1998 
WHO  TEF  methodology  for  the 
Agency's  Draft  Dioxin  Reassessment, 
noting  that  it  decreases  the  overall 
lincertainties  in  the  risk  assessment 
process. 

A  Panel  of  EPA's  Science  Advisory 
Board  has  reviewed  the  Agency's  use  of 
the  1998  WHO  TEF  scheme.  The 
consensus  of  the  Panel  was  that  this  is 
a  reasonable  and  widely  accepted  way 
of  dealing  with  the  joint  effects  of 
dioxin-like  compounds  on  human 
health.  The  majority  of  the  Panel  noted 
that  the  TEF  approach  is  well  accepted 
internationally. 

IV.  Why  Did  EPA  CoUect  New  Data  and 
Revise  the  Land  Application  Risk 
Assessment? 

The  proposal  to  amend  the  Standards 
for  the  Use  or  Disposal  of  Sewage 
Sludge  to  limit  dioxins  in  sewage  sludge 
that  is  applied  to  the  land  was  followed 
by  a  90  day  public  comment  period. 
During  this  time  the  risk  assessment 
which  supported  the  proposed 
rulemaking  also  was  peer  reviewed  in 
accordance  with  EPA  peer  review 
procedures.  Both  the  public  comments 
and  the  peer  review  comments  raised 
significant  issues  concerning  the 
methodology  and  assumptions  used  for 
the  land  application  risk  assessment. 
The  public  and  peer  review  comments 
also  emphasized  the  need  to  collect  new 
data  on  dioxins  in  sewage  sludge.  This 
data  is  used  in  the  risk  assessment, 
economic  analysis,  and  other  aspects  of 
the  rulemaking. 

The  data  on  dioxins  in  sewage  sludge 
used  for  the  proposal  came  from  two 
separate  soiuces.  The  data  on  dioxin 
and  furan  congeners  was  from  the  1988 
EPA  National  Sewage  Sludge  Survey 


(USEPA.  1990).  Since  the  National 
Sewage  Sludge  Survey  (NSSS)  did  not 
include  specific  information  on 
coplanar  PCBs,  EPA  used  a  separate 
database  to  estimate  the  amoimt  of 
coplanar  PCBs  found  in  sewage  sludge 
(Green,  et  al.,  1995).  In  addition  to 
developing  a  single  database  which 
includes  information  on  all  29  dioxin- 
like  congeners.  EPA  developed  new  data 
on  dioxins  in  sewage  sludge  to  test  the 
Agency's  assumption  that  dioxin  levels 
in  sewage  sludge  have  changed  over 
time,  and  to  more  accurately  determine 
dioxin  levels  in  sewage  sludge  using 
analytical  methods  with  lower  limits  of 
detection.  The  Agency  is  also  using  this 
more  recent  data  to  more  reliably 
estimate  the  risk,  impacts,  and  costs 
associated  with  dioxins  in  land  applied 
sewage  sludge.  A  discussion  of  the 
sewage  sludge  sampling  and  data 
analysis  is  presented  in  Section  V.  of 
this  Notice. 

The  principal  comment  concerning 
the  risk  assessment  methodology  was 
that  the  Agency  should  use  a 
probabilistic  approach  instead  of  the 
deterministic  approach  that  was  used 
for  the  proposal.  A  probabilistic 
approach  uses  values  for  certain  input 
variables  over  the  range  of  available 
data,  instead  of  the  deterministic 
approach  of  determining,  or  setting, 
certain  input  variables  at  particular 
values.  Conducting  a  risk  analysis  with 
a  probabilistic  approach  can  yield  better 
information  about  sources  of  variability 
and  imcertainty  in  the  final  risk 
estimates,  compared  to  conducting  a 
risk  analysis  with  a  deterministic 
approach. 

Other  comments  on  the  risk 
assessment  recommended  that  the 
Agency  use  an  exposure  analysis  more 
consistent  with  that  used  in  the 
Agency's  current  Draft  Dioxin 
Reassessment  (USEPA.  2000a);  that  the 
Agency  use  data  from  the  current  EPA 
Exposine  Factors  Handbook  (USEPA. 
1997);  and  that  the  risk  assessment 
include  a  sensitivity  analysis  of  the 
critical  input  variables. 

The  revised  risk  assessment  is 
described  in  Section  VI.  of  this  Notice. 
The  revised  risk  assessment  was 
submitted  for  peer  review.  The 
consensus  view  of  the  peer  reviewers 
agreed  with  the  revised  risk  assessment 
methodology  and  assumptions  on  input 
parameters.  The  revised  risk  assessment, 
described  below  and  available  in  the 
docket,  incorporates  revisions  made  in 
response  to  the  peer  review. 


V.  What  Information  Concerning 
Dioxins  in  Sewage  Sludge  Does  the  New 
DaU  Provide? 

A.  What  Data  Were  Collected  in  the  EPA 
2001  Dioxin  Update  of  the  National 
Sewage  Sludge  Survey? 

The  EPA  2001  dioxin  update  of  the 
NSSS  provides  data  that  support  the 
calculation  of  unbiased  national 
estimates  (i.e.,  based  on  a  random 
selection  of  publicly  owned  trealment 
works)  for  dioxin  and  dioxin-like 
compounds  in  sewage  sludge  (USEPA, 
2002a).  The  publicly  owned  treatment 
works  (POTWs)  sampled  in  the  EPA 
2001  dioxin  update  survey  were 
randomly  selected  from  all  POTWs  in 
four  size  categories:  <1  MOD,  1  MGD- 
10  MGD,  10  MGD-100  MGD  and  >100 
MGD.  This  survey  updates  the  1988 
NSSS.  The  updated  survey  includes 
coplanar  PCBs,  which  had  not  been 
included  in  the  1988  NSSS  because 
approved  analytical  methods  for  these 
analytes  were  not  available  at  that  time. 
The  updated  survey  also  uses  the 
current  TEFs,  whidi  have  been  revised 
since  the  1988  NSSS.  For  the  EPA  2001 
dioxin  update  survey,  EPA  collected 
sewage  sludge  samples  from  94  POTWs 
selected  from  the  174  POTWs  which 
had  been  surveyed  in  the  1988  NSSS. 
The  sample  of  174  POTWs  included  in 
the  1988  NSSS  were  selected  from  the 
national  population  (as  of  1988)  of 
approximately  10,000  POTWs  with 
secondary  treatment.  fiPA  used  a  survey 
design  which  accounted  for  the  different 
numbers  of  POTWs  in  different  size 
categories  for  both  the  1988  NSSS  and 
the  EPA  2001  dioxin  update  survey. 
EPA  conducted  the  sampling  at  the  94 
POTWs  in  the  first  calendar  quarter  of 
2001  and  completed  the  laboratory 
analysis,  data  review,  and  database 
development  by  mid-2001. 

B.  What  Techniques  Were  Used  To 
Collect  Samples? 

Sewage  sludge  samples  were 
collected,  documented,  preserved,  and 
shipped  to  the  laboratory  where  the 
analyses  for  dioxins  were  conducted 
using  the  protocol  entitled  "Sampling 
Procedures  for  the  2001  National 
Sewage  Sludge  Survey"  (USEPA. 
2001a).  This  document  specifies  the 
sampling  procedures  used  for  the 
sewage  sludge  samples  obtained  from 
the  94  POTWs  that  participated  in  the 
EPA  2001  dioxin  update  survey.  The 
procedures  were  used  on  a  number  of 
different  types  of  sewage  sludge  samples 
including  liquids,  samples  with  low 
solids  content,  dewatered  sewage 
sludges  from  filter  presses  and 
centrifuges,  composted  products,  and 
pellets.  The  sampling  protocol  specifies 


sample  preservation  methods,  collection 
devices  and  apparatus,  containers,  types 
of  labels,  and  label  information.  In 
accordance  with  the  sampling  protocol 
used  for  the  EPA  2001  dioxin  update 
survey,  duplicate  samples  were 
collected  for  15  percent  of  the  samples 
collected  for  subsequent  analysis  to 
determine  the  precision  of  the  analyses. 
At  each  treatment  works  sampled,  a 
second  sample  aliquot  was  collected 
and  archived  for  potential  future 
analyses.  Chain  of  custody  forms  were 
completed  for  the  samples  collected  at 
each  sampling  site  to  ensure  the 
integrity  of  the  results  of  the  survey. 

C.  What  Analytical  Methods  Were  Used? 

EPA  used  analytical  methods  that  are 
considered  state  of  the  art  for  the  sewage 
sludge  matrix.  Dioxin  and  dibenzofuran 
congener  concentrations  were 
determined  by  EPA  Method  1613B 
(USEPA.  1994b)  using  high  resolution 
gas  chromatography-mass  spectrometry 
as  the  end  point  system  of 
measurement.  The  coplanar  PCB  analyte 
eoncentrationis  wpre  determined  by  EPA 
Method  1668A  (USEPA,  1999a)  which 
employs  the  same  type  of  measuring 
instrumentation.  Method  1613B  is  an 
official  EPA  analytical  methodology 
codified  at  40  CFR  Part  136.  EPA 
anticipates  that  Method  1668 A  will  be 
codified  in  Part  136  within  the  next  two 
years. 

D.  How  Were  the  Concentrations  of 
Dioxin  Measured? 

The  sewage  sludge  samples  were 
analyzed  for  29  dioxin  congeners 
consisting  of  the  7  dioxin  congeners.  10 
dibenzofuran  congeners,  and  12 
coplaner  PCB  congeners  that  EPA 
proposed  for  the  definition  of  "dioxins" 
(see  Section  III.B.  above).  For  the  EPA 
2001  dioxin  update  survey,  whole  (wet) 
weight  sample  sizes  were  individually 
determined  for  each  sewage  sludge 
sample  by  considering  the  percent 
solids  in  each  sample.  Smaller  whole 
weight  sample  sizes  were  used  for  the 
analyses  when  the  percent  solids 
content  of  the  sewage  sludge  sample 
was  greater,  and  vice  versa.  This 
approach  led  to  lower  and  more 
consistent  detection  limits  for 
concentrations  of  target  analytes  for  all 
of  the  sewage  sludge  samples  in  the  EPA 
2001  dioxin  update  survey.  This 
procedure  was  a  significant 
improvement  compared  to  the  method 
used  for  handling  the  sewage  sludge 
samples  in  the  1988  NSSS.  For  the  1988 
NSSS,  equal  whole  weight  sample  sizes 
were  used  regardless  of  the  percent 
solids  content  of  the  samples.  This  led 
to  higher  and  less  consistent  detection 
limits  for  the  sewage  sludge  samples  in 
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the  1988  NSSS.  In  addition,  other 
improvements  in  the  analytical 
methodology  and  the  analytical 
instrumentation  also  contributed  to 
lower  and  more  consistent  detection 
limits  than  those  obtained  in  the  1988 
NSSS. 

E.  How  Were  the  Concentrations 
Reported? 

All  of  the  individual  29  congener 
concentrations  were  converted  to  TEQ 
concentrations  by  multiplying  the 
congener  concentrations  by  the  1998 
WHO  TEFs.  For  comparison  pmposes, 
TEQs  for  total  dioxin  and  dioxin-like 
compounds  in  the  1988  NSSS  samples 
and  the  EPA  2001  dioxin  update  survey 
samples  are  reported  in  Table  1,  Table 
2  and  Table  3  in  nanograms  per 
kilogram  (ng/kg)  dry  weight  basis. 


F.  How  Were  the  Non-Detect 
Measurements  Handled  in  Developing 
National  Summary  Statistics? 

Where  congeners  were  not  detected  in 
sample  measurements,  three  different 
substitution  methods  were  used  in 
calculating  national  estimates  of  dioxin 
concentrations  in  sewage  sludge:  (1) 
ZsTO  was  substituted  for  a  non-detect; 
(2)  one-half  the  detection  limit  for  the 
congener  was  substituted  for  a  non- 
detect;  (3)  the  detection  limit  for  the 
congener  was  substituted  for  a  non- 
detect.  As  a  result  of  the  small  detection 
limits  achieved  in  the  EPA  2001  dioxin 
update  siuvey,  there  were  only  small 
differences  in  the  national  simimary 
statistics  among  the  three  substitution 
methods  for  the  EPA  update  survey. 

G.  What  Were  the  Results  of  the  EPA 
2001  Dioxin  Update  of  the  National 
Sewage  Sludge  Survey? 

Table  1  presents  the  mean,  standard 
deviation,  maximum  and  99th,  98th, 


95th,  90th  and  50th  percentiles  dioxin 
TEQ  values  for  the  sewage  sludges  from 
the  94  POTWs  in  the  EPA  2001  dioxin 
update  survey.  Table  1  reports  siunmary 
results  separately  for  dioxins  and 
furans,  coplanar  PCBs,  and  total  dioxin- 
like  compounds  (i.e.,  29  dioxin,  furan 
and  coplanar  PCB  congeners)  using  the 
three  alternative  substitution  values  for 
non-detects  (i.e.,  zero,  one-half  the 
detection  limit,  and  equal  to  the 
detection  limit).  In  Table  1.  the  results 
obtained  using  zero,  one-half  the 
detection  limit  and  the  detection  limit 
are  shown  in  the  rows  denoted  by  "0", 
"V2  DL"  and  "DL",  respectively.  The 
complete  statistical  analysis  of  the  data 
from  the  EPA  2001  dioxin  update 
survey  is  presented  in  Statistical 
Support  Document  for  the  Development 
of  Roimd  Two  Sewage  Sludge  Use  or 
Disposal  Regulations  (USEPA,  2002a). 


Table  1.— EPA  2001  Dioxin  Update  Survey— National  Toxic  Equivalent  Estimates  (nanograms/kilogram  dry 

MATTER  BASIS)— Total  Toxic  Equivalents  for  POTWs 


Mettled 


Mean 


Std.  Dev. 


Max. 


99th  % 


98th  % 


95th  % 


90ttT% 


50th% 


Total  Dioxin  and  Furan  TEQs  (nanograms/kilogram  dry  matter  basis) 


0    

21.70 
21.70 
21.80 

47.5 
47.5 
47.5 

682.00 
682.00 
682.00 

100.00 
100.00 
100.00 

54.40 
54.40 
54.40 

33.30 
33.30 
33.30 

31.40 
31.60 
31.70 

15.50 

1/4  DL 

15.50 

DL 

15.50 

Total  Coplanar  PCB  TEQs  (nanograms/kilogram  dry  matter  basis) 

0  

5.22 

9.87 

14.50 

10.3 
14.0 
22.4 

58.30 

58.30 

103.00 

50.60 
55.10 
97.2   • 

44.80 
54.50 
91.60 

13.10 
49.40 
78.00 

9.66 
19.20 
35.00 

2.05 

Vfe  DL 

6.04 

DL 

8.11 

Total  Dioxin  and  Dioxin-Lika  TEQs  (nanograms/kilogram  dry  matter  basis) 


0  

1/i  DL  .-. 

26.90 
31.60 
36.30 

49.6 
50.0 
52.7 

718.00 
718.00 
718.00 

114.00 
115.00 
138.00 

76.60 
80.10 
96.00 

59.30 

73.50 

113.00 

42.80 
55.10 
69.10 

19.70 
23.40 

DL - 

24.00 

Under  the  proposed  rule,  treatment 
works  with  a  flow  rate  equal  to  or  less 
than  one  MGD  and  certaun  sewage 
sludge-only  entities  that  receive  sewage 
sludge  for  further  processing  prior  to 
land  application  would  be  excluded 
from  the  proposed  niuneric  limit  and 
monitoring  requirements.  The  EPA  2001 
dioxin  update  survey  provides 
additional  data  with  respect  to  dioxin 
concentrations  from  POTWs  that  would 
be  excluded  under  the  proposal.  Table 
2  below  shows  the  results  for  dioxin 
concentrations  in  sewage  sludge  for 


POTWs  with  flows  of  less  than  and 
greater  than  one  MGD.  Results  shown  in 
Table  2  indicate  very  small  differences 
in  the  median  dioxin  concentrations 
between  small  and  large  POTWs.  At  the 
upper  percentiles,  the  differences 
between  the  small  and  large  POTW 
values  are  substantial.  However,  the 
significance  of  these  differences  is 
difficult  to  assess  due  to  the  relatively 
small  sample  sizes,  the  sensitivity  of  the 
results  to  the  treatment  of  non-detect 
measurements  and  the  low  precision 
typically  associated  with  estimates  of 


upper  percentiles  based  on  small 
sample  sizes.  An  additional  discussion 
of  the  proposed  exclusion  for  small 
entities  is  presented  in  Section  X.  of  this 
Notice.  EPA  requests  comments  on  the 
significance  of  the  differences  in  dioxin 
concentrations  in  sewage  sludge 
measured  at  facilities  with  wastewater 
flows  greater  than  one  MGD  compared 
to  dioxin  concentrations  in  sewage 
sludge  at  facilities  with  wastewater 
flows  less  than  one  MGD. 
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Table  2.— EPA  2001  Dioxin  Update  Survey— Total  Dioxin  and  Furan  and  Dioxin-Like  PCB  National  TEQ 

(NANOGRAMS/KILOGRAM  DRY  WEIGHT  BASIS)  ESTIMATES— POTWS  BY  FLOW  GROUPS 


Method 


Estimate 


Mean  .... 
Std.  dev 


Maximum 
99th  %  .... 
98tti  %  .... 
95th  %  .... 
90th  %  .... 
50th  %  .... 


Zero  for  Nondetects 


21  MGD 


22.10 
16.8 

78.60 
71.80 
65.10 
46.00 
37.20 
19.90. 


>1  MGD 


38.50 
86.7 

718.00 

401.00 

265.00 

62.60 

54.00 

18.90 


'/2  DL  for  Non- 
detects 


i^  MGD 


26.50 
18.3 

78.6 
76.40 
74.20 
67.10 
46.10 
22.90 


>1 
MGD 


44.10 
86.8 

718.00 

403.00 

269.00 

94.80 

64.20 

22.60 


DL  for  Nondetects 


SI  MGD 


30.80 
24.6 

118.00 

109.00 

101.00 

77.00 

46.60 

23.80 


>1 
MGD 


49.60 

88.2 

dev. 

718.00 

406.00 

276.00 

134.00 

86.90 

25.80 


H.  How  Do  the  Results  of  the  EPA  1988  National  Sewage  Sludge  Survey  Compare  with  the  EPA  2001  Dioxin  Update 

Survey? 

T  ble  3*^°°^^"^^°"  °^  ^^^^^  ^°^  ^o^axi,  and  furan  congeners  obtained  in  the  1988  and  2001  surveys  is  presented  in 

FABLE  3.— National  Estimates  (nanograms/kilogram  dry  matter  basis)  for  Dioxin  and  Furan  Congeners  in 

THE  EPA  2001  Dioxin  Update  Survey  and  NSSS  1988 


Method 


Estimate 


Mean  

Std.  dev  .. 
Maximum 
99th  %  .... 

98th  % 

95th  %  .... 
96th  %  .... 
50th  % 


The 


Zero  for  norvjetects 


2001 


21.70 

47.5 

682.00 

100.00 

54.40 

33.30 

31.40 

15.50 


46.50 

153.0 

1870.00 

450.00 

402.00 

301.00 

56.70 

5.68 


"^/i  DL  for  r>ondetects 


2001 


21.70 

47.5 

682.00 

100.00 

54.40 

33.30 

31.60 

15.50 


1988 


67.30 

153.0 

1870.00 

453.00 

404.00 

303.00 

152.00 

34.20 


DL  for  rx>n(letects 


2001 


21.80 

47.5 

682.00 

100.00 

54.40 

33.30 

31.70 

15.50 


1988 


88.20 
157.00 
1870.00 
466.00 
455.00 
340.00 
226.00 

52.40 


le  values  obtained  in  the  EPA  2001 
dioxin  update  survey  for  the  upper 
percentiles  are  lower  than  those 
obtained  in  the  1988  NSSS.  On  this 
basis,  the  concentrations  of  dioxins  in 
sewage  sludge  appear  to  have  declined 
since  1988.  However,  the  significance  of 
these  differences  between  the  two 
surveys  is  not  certain  due  to  changes  in 
the  sampling  procedures  and  analytic 
methods  .  These  comparisons  do  not 
include  coplanar  PCB  congeners 
because  the  1988  NSSS  did  not  collect 
coplanar  PCB  congener  data.  For  the 
purposes  of  the  December  1999 
proposed  rule,  data  on  coplanar  PCB 
levels  in  sewage  sludge  from  a  1995 
Association  of  Metropolitan  Sewerage 
Agencies  Siuvey  (Green,  et  al,  1995) 
were  combined  with  the  1988  NSSS 
dioxin  and  furan  results  to  provide  an 
estimate  of  total  dioxin  levels  in  sewage 
sludge.  EPA  requests  comments  on  the 
significance  of  the  differences  in  dioxin 
concentrations  in  sewage  sludge 
measured  in  the  EPA  2001  dioxin 
update  survey  compared  to  dioxin 


concentrations  in  sewage  sludge 
measiu^d  in  the  1988  NSSS. 

VUlWhyls  Temporal  Variability  of 
Dioxin  in  Sewage  Sludge  Important? 

The  variability  of  dioxins  in  sewage 
sludge  over  time  is  important  for  a 
number  of  reasons.  First,  understanding 
the  temporal  variability  of  dioxin 
concentrations  in  sewage  sludge  is 
important  for  establishing  numerical 
limits  for  dioxins  in  sewage  sludge 
which  protect  public  health  and  the 
environment  with  an  adequate  margin 
of  safety.  Specifically,  this  information 
helps  in  assessing  the  likelihood  that 
individuals  will  be  exposed  to  higher 
levels  of  dioxins  from  land  application 
of  sewage  sludge  over  time.  A  more 
complete  discussion  of  this  issue  is 
presented  in  the  risk  characterization  in 
Section  VI.L.  of  this  Notice.  Second, 
information  on  the  variability  of  dioxin 
concentration  in  sewage  sludge  is 
important  for  determining  the 
appropriate  frequency  of  monitoring  for 
concentrations  of  dioxins  in  sewage 
sludge  that  will  ensure  that  any 


numerical  limit  that  is  established  will 
not  be  exceeded. 

/.  What  Does  the  Variability  of  the 
Dioxin  Levels  Show? 

It  is  not  possible  to  draw  general 
inferences  with  regard  to  the  variability 
or  differences  in  dioxin  levels  observed 
in  the  two  surveys.  This  is  due  to  a 
niunber  of  factors  that  include  the  large 
time  interval  between  the  surveys  (i.e., 
13  years),  changes  that  may  have 
occurred  at  the  POTWs,  and  changes 
and  improvements  in  analytical 
methods.  It  is  possible,  however,  to 
make  a  number  of  observations  with 
regard  to  changes  in  dioxin  levels  based 
on  the  data.  Of  the  94  POTWs 
participating  in  both  the  1988  NSSS  and 
the  EPA  2001  dioxin  update  survey,  a 
total  of  14  POTWs  have  sewage  sludge 
dioxin  concentrations  (dioxins  and 
furans  only)  equal  to  or  greater  than  93 
ppt  TEQ  from  at  least  one  of  the 
smveys.  These  same  14  POTWs 
exhibited  the  greatest  differences  in  the 
dioxms  and  furans  concentrations  when 
comparing  the  results  of  the  1988  and 
2001  EPA  surveys.  The  other  80  POTWs 
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participating  in  both  surveys  have 
substantially  smaller  differences,  as  well 
as  lower  dioxin  levels  measured  in  both 
surveys.  Of  the  14  POTWs  vdth  the 
greatest  differences  between  the  two 
surveys,  foiu  had  large  increases  in 
sewage  sludge  dioxin  concentrations 
and  ten  had  large  decreases  in  sewage 
sludge  dioxin  concentrations  from  1988. 
to  2001. 

Based  on  these  data,  no  POTWs  had 
consistently  high  levels  of  dioxins  in 
sewage  sludge.  It  appears  that  sewage 
sludge  samples  with  higher 
concentrations  of  dioxins  may 
experience  a  greater  variability  in  dioxin 
concentrations  over  time  and  that  higher 
dioxin  levels  may  not  remain  high  for  a 
significant  period  of  time.  Likewise, 
POTWs  with  moderate  or  low  levels  of 
dioxins  in  their  sewage  sludge  may 
experience  much  less  variability  in 
dioxin  concentrations  over  time.  It  is 
possible  that  in  the  group  of  POTWs 
where  higher  concentrations  of  dioxins 
were  measured  in  their  sewage  sludge, 
there  are  unidentified  sources  with 
relatively  high  levels  of  dioxins  entering 
the  sewers  intermittently.  The  second 
group  of  POTWs  where  lower 
concentrations  of  dioxins  were 
measured  in  both  surveys  appear  to  be 
experiencing  typical  environmental 
background  variation  of  dioxin  levels. 
The  possible  sources  of  dioxins  which 
contribute  to  higher  levels  of  dioxins  in 
sewage  sludge  are  discussed  in  greater 
detail  later  in  this  Section  and  Section 
Xn  of  the  Notice.  EPA's  assessment  of 
the  variability  in  higher  levels  of 
dioxins  in  sewage  sludge  is  discussed 
further  as  part  of  the  risk 
characterization  in  Section  VI.L.  of  this 
Notice. 

JC.  What  Does  Month-to-Month 
Variability  in  the  Concentration  of 
Dioxins  Show? 

EPA  also  examined  both  long  and 
short  term  variability  in  sewage  sludge 
dioxin  concentrations  in  three 
wastewater  treatment  plants  that  have 
routinely  monitored  for  dioxins  in  their 
sewage  sludge  over  relatively  long 
p^iods  of  time  and  voluntarily 
submitted  their  data  to  EPA  (USEPA. 
2001b).  EPA  did  this  to  better 
understand  the  extent  of  variability 
using  data  collected  on  a  relatively 
frequent  basis. 

Of  the  three  POTWs  which  provided 
their  data  to  EPA,  one  of  the  POTWs 
provided  data  on  two  different  sewage 
sludge  products  that  they  produce. 
These  data  were  standardized  using  the 
WHO98  standard  for  TEQs  to  provide 
consistency. 

The  December  1999  proposal 
specified  annual  monitoring  for  land 


applied  sewage  sludges  with  dioxin 
concentrations  between  30  ppt  TEQ  and 
the  proposed  limit  of  300  ppt  TEQ. 
Sewage  sludges  with  two  consecutive 
annual  dioxin  measurements  less  than 
30  ppt  TEQ  would  be  required  to 
monitor  once  every  five  years.  These 
less  fiw^uent  monitoring  requirements 
were  based  on  EPA's  assumption  that 
dioxin  concentrations  in  sewage  sludge 
remained  relatively  constant  over  time. 

The  data  for  the  facilities  where 
monthly  data  were  available  indicate 
that  the  dioxin  concentrations  are 
relatively  consistent  over  time  on  a 
month-to-month  basis.  The  maximimi 
monthly  concentration  was  within  a 
factor  of  two  to  four  times  the  average 
(mean)  concentration  for  the  same 
facility.  Similar  to  the  comparison  data 
firom  the  1988  NSSS  and  the  2001 
update,  the  variability  appeared  the 
greatest  for  the  facility  with  the  highest 
dioxin  concentrations  measured  in  its 
sewage  sludge.  A  complete  analysis  of 
the  month-to-month  data  is  presented  in 
the  Statistical  Support  Dociunent  for  the 
Development  of  Round  Two  Sewage 
Sludge  Use  or  Disposal  Regulations 
(USEPA,  2002a). 

The  month-to-month  variability  in  the 
dioxins  concentration  observed  in  the 
sewage  sludge  for  which  the  Agency 
had  data,  as  well  as  the  longer  term 
variability  observed  in  the  small 
percentage  of  sewage  sludge  with  higher 
concentrations  of  dioxins  (discussed 
above),  has  led  us  to  re-evaluate  the 
proposed  monitoring  frequency.  A  more 
complete  discussion  of  monitoring 
frequency  is  presented  in  Section  IX.  of 
this  Notice. 

L.  What  Other  Data  Did  EPA  Evaluate? 

The  Association  of  Metropolitan 
Sewerage  Agencies  (AMSA)  voluntarily 
collected  sewage  sludge  samples  from 
171  POTWs  and  analyzed  these  samples 
for  dioxins  using  the  same  methods 
used  for  the  2001  EPA  dioxin  update 
survey.  AMSA  submitted  the  results  of 
their  survey  to  EPA  in  a  report  entitled 
"AMSA  2000/2001  Survey  of  Dioxin- 
Like  Compounds  in  Biosolids: 
Statistical  Analyses  (Final  Report)" 
(AMSA.  2001).  The  AMSA  survey  began 
in  October  2000  and  was  completed  in 
July  2001.  The  AMSA  survey  was 
designed  to  measure  levels  for  the  same 
29  dioxin  and  dioxin-like  congeners 
measured  in  the  EPA  2001  dioxin 
update  survey.  AMSA  also  compared 
the  results  of  their  2001  survey  with  the 
results  of  their  1994/1995  survey  of 
dioxins  in  sewage  sludge.  Participation 
in  AMSA's  survey  was  on  a  voluntary 
basis. 

Most  participants  in  the  AMSA 
survey  were  larger  POTWs  which  make 


up  the  bulk  of  the  AMSA  membership. 
Some  non-AMSA  members  also 
participated  in  the  AMSA  survey, 
including  some  smaller  POTWs. 
Overall,  111  separate  wastewater 
treatment  agencies  participated  in  the 
2001  AMSA  survey,  providing  200 
samples  from  171  POTWs,  located  in  31 
states.  The  sewage  sludge  dioxin 
concentrations  measured  in  the  AMSA 
survey  generally  ranged  from  7.1  ppt 
TEQ  to  256  ppt  TEQ,  with  one  sample 
measured  at  3,590  ppt  TEQ.  The  mean 
(average)  concentration  and  the  median 
dioxin  concentrations  in  sewage  sludge 
from  the  AMSA  survey  were  48.5  ppt 
TEQ  and  21.7  ppt  TEQ.  respectively. 

EPA  has  found  the  data  from  the 
AMSA  survey  to  be  useful  in  describing 
dioxins  in  sewage  sludge  from  larger 
POTWs.  The  results  of  the  AMSA 
survey  tend  to  corroborate  the  results 
obtained  from  the  EPA  2001  dioxin 
update  survey.  However,  the  AMSA 
results  were  not  used  by  EPA  to 
establish  national  estimates  of  dioxin 
concentrations  in  sewage  sludges  or  for 
purposes  of  estimating  risks  from 
dioxins  in  land-applied  sewage  sludge. 
EPA  did  not  use  Uiese  results  because 
the  POTWs  participating  in  the  AMSA 
survey  volunteered  for  this  survey  and 
were,  therefore,  not  randomly  selected, 
as  were  the  POTWs  in  the  EPA  2001 
dioxin  update  survey.  The  final  report 
from  the  AMSA  survey  and  associated 
appendices  are  in  the  docket  and  can 
also  be  found  on  AMSA's  web  site  at: 
http://www.amsa-cleanwater.org/ 
advocacy /dioxin/ dioxin .  cfm . 

VI.  What  Are  the  Principal  Features 
and  Assumptions  of  the  Revised  Land 
Application  Human  Health  Risk 
Assessment? 

The  revised  risk  assessment  is  entitled 
"Exposure  Analysis  for  Dioxins. 
Dibenzofurans,  and  CoPlanar 
Polychlorinated  Biphenyls  in  Sewage 
Sludge — Technical  Background 
Document"  (USEPA,  2002b).  The  risk 
assessment  methodology,  assiunptions, 
results  and  characterization  are 
summarized  below. 

The  revised  risk  assessment  contains 
the  following  standard  elements  used  in 
EPA  human  health  risk  assessments: 
hazard  identification,  dose-response 
assessment,  exposure  assessment,  and 
risk  characterization.  The  revised  risk 
assessment  includes  a  probabilistic 
methodology  to  determine  the  adult  and 
child  exposure  to  the  29  dioxin  and 
dioxin-like  congeners.  For  the  proposed 
rule,  the  risk  assessment  depended  on  a 
deterministic  analysis  based  on  single 
value  inputs  and  outputs.  A 
probabilistic  analysis  was  well-suited 
for  this  risk  assessment  because  sewage 
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sludge  is  generated  nationwide  and, 
therefore,  may  be  used  on  agricultiual 
fields  anywhere  in  the  United  States. 
The  probabilistic  analysis  not  only 
captures  the  variability  in  sewage  sludge 
application  practices,  it  also  captures 
the  differences  in  the  environmental 
settings  (e.g.,  soils,  meteorology  and 
agricultural  practices)  in  which  sewage 
sludge  may  be  land-applied. 

In  addition  to  a  new  methodology  of 
analysis,  the  revised  risk  assessment 
uses  new  inputs  which  include  a 
redefined  "highly  exposed  individual," 
new  pathways  and  mechanisms  of 
exposure  consistent  with  EPA's  Draft 
Dioxin  Reassessment  (USEPA.  2000a. 
See  Part  I.  Vol.  3,  Chap.  2.),  a  number 
of  new  exposure  factors  adopted  from 
the  latest  EPA  Exposure  Factors 
Handbook  (USEPA,  1997),  and  a 
sensitivity  analysis  to  determine  the 
relative  importance  of  the  input 
variables.  In  this  Section,  EPA  describes 
the  features  of  the  revised  risk 
assessment  with  emphasis  on  the  new 
inputs  used  in  the  probabilistic  analysis. 

A.  What  Did  the  Hazard  Identification 
Analysis  Conclude? 

I !  The  risk  assessment  that  EPA  used  for 
the  December  1999  proposal  identified 
cancer  as  the  human  health  endpoint. 
i.e.,  as  the  "hazard"  (64  FR  72051).  The 
revised  risk  assessment  does  not  change 
this  hazard  identification  and  continues 
to  assess  the  risk  of  cancer  as  the  human 
health  endpoint. 

B.  What  Did  the  Dose-Response 
Assessment  Conclude? 


EPA's  dose-response  assessment 
evaluated  the  risk  of  the  dioxin, 
dibenzofuran,  and  PCB  congeners  using 
cancer  slope  factors  that  are  based  on 
the  toxicity  of  the  most  highly 
characterized  of  the  dioxin  congeners, 
2,3,7,8-TCDD  (USEPA,  2000a.  See  Part 
n.  Chap.  7.  Part  A.).  The  cancer  slope 
factor  for  TCDD  used  by  EPA  in  recent 
assessments,  including  the  revised 
sewage  sludge  land  application  risk 
assessment,  is  1.56  x  lO'^/picograms 
toxic  equivalents/kilogram  body  weight/ 
day  (pg  TEQ/kg-d)  (USEPA,  1994a).  The 
cancer  slope  factor  (also  referred  to  as 
Q*  or  "cancer  potency")  is  a  numeric 
value  which  relates  the  incremental 
probability  of  developing  a  cancer  from 
exposure  to  a  particular  substance,  This 
cancer  slope  factor  value  is  expressed  as 
a  lifetime  excess  cancer  risk  per  unit 
exposure,  and  is  usually  quantified  in 
terms  of  (milligrams  of  substance  per 
kilogram  of  body  weight  per  day)    '. 
The  greater  the  numeric  value  of  the 
cancer  slope  is,  the  greater  the 
carcinogenic  potency  of  the  substance. 
The  same  slo^e  factor  is  used  to 


estimate  cancer  risks  for  both  children 
and  adults.  For  this  analysis,  only  the 
cancer  endpoint  was  evaluated  and  a 
linear  dose  response  relationship  was 
used  in  the  analysis. 

An  extensive  discussion  of  the  dose 
response  mechanism  for  TCDD  is 
provided  in  the  Draft  Dioxin 
Reassessment  document  (USEPA, 
2000a.  See  Part  II,  Chap.  8.).  The  Draft 
Dioxin  Reassessment  also  includes  a 
revised  cancer  slope  factor.  Because  the 
Draft  Dioxin  Reassessment  is 
preliminary  and  does  not  state  EPA 
policy  conclusions  or  factual  findings, 
the  draft  cancer  slope  factor  was  not 
used  in  the  revised  risk  assessment. 
However,  for  purposes  of  discussion 
and  public  comment,  this  Notice 
includes  a  discussion  of  how  the  EPA 
Draft  Dioxin  Reassessment  could  apply 
to  the  analysis  of  impacts  from  dioxins 
in  land-applied  sewage  sludge, 
including  use  of  the  revised  cancer 
slope  factor,  in  Section  VII.A.  of  this 
Notice.  EPA  is  seeking  comment  on  the 
implications  of  this  information  in  the 
event  that,  prior  to  taking  final  action  on 
the  Round  Two  rule,  EPA  finalizes  a 
cancer  slope  factor  or  other  policies  or 
approaches  currently  reflected  in  the 
current  Draft  Dioxin  Reassessment  and 
discussed  in  this  Notice. 

C.  How  Was  the  Exposure  Analysis  and 
Risk  Assessment  Conducted? 

The  primary  methodology  for  the 
exposure  analysis  was  to  estimate 
exposure  to  dioxins  in  land-applied 
sewage  sludge  using  a  probabilistic 
approach.  A  probabilistic  exposing 
analysis  produces  a  distribution  of 
exposures  which  is  then  used  to 
estimate  the  range  of  risks  for  the  highly 
exposed  population  being  modeled.  The 
distribution  of  exposure  is  determined 
by  varying  parameter  values  where  data 
is  available  over  multiple  iterations  of 
the  exposure  model.  Values  were  varied 
for  such  parameters  as  dioxin 
concentrations  in  sewage  sludge, 
number  of  years  on  the  farm,  and 
number  of  applications.  While  ranges  of 
data  were  available  for  the  majority  of 
input  parameters,  "single  point"  values 
were  used  for  some  key  input 
parameters  for  the  exposure  analysis, 
including  values  for  parameters  used  to 
define  the  highly  exposed  population, 
soij  ingestion  rates,  and  number  of  days 
per  year  of  exposure.  These  assumptions 
are  discussed  in  greater  detail  elsewhere 
in  this  Notice. 

A  receptor  is  the  entity  exposed  to  a 
physicsd,  chemical  or  biological  source 
which  can  cause  an  adverse  effect.  In 
this  case  the  receptors  are  infants, 
children,  and  adults  in  highly  exposed 
farm  families  living  on  farms  where 


sewage  sludge  is  applied.  "Highly 
e)«posed"  farm  families  are  defined  as 
farm  families  whose  diets  consist  of  50 
percent  of  products  produced  on  then 
ovra  farm.  EPA  estimates  that  the 
maximum  number  of  individuals  in  this 
highly  exposed  population  would  be 
less  than  11,000  even  if  all  of  the 
Nation's  sewage  sludge  were  applied  to 
family  farms  (see  Section  VI.L.).  Since 
the  general  population  consumes  only  a 
small  fraction  of  their  diets  ttom 
products  grown  on  farms  with  land- 
applied  sewage  sludge,  EPA  assumed 
that  a  regulatory  decision  that  is 
protective  of  this  highly  exposed  family 
is  also  protective  of  the  general 
population. 

The  probabilistic  analysis  was 
performed  using  a  Monte  Carlo 
simulation.  In  a  Monte  Carlo  simulation, 
the  model  is  run  for  a  number  of 
iterations,  each  producing  a  single  result 
(e.g..  a  single  estimate  of  cancer  risk). 
For  this  assessment,  3,000  iterations 
were  run  in  the  Monte  Carlo  simulation; 
therefore,  the  output  of  the  probabilistic 
analysis  was  a  distribution  of  3,000 
values.  This  distribution  represents  the 
distribution  of  possible  outcomes, 
which  reflects  the  underlying  variability 
in  the  data  used  in  the  analysis.  These 
results  were  then  used  to  identify  risk 
to  the  highly  exposed  population  at 
various  percentile  levels- (e.g.,  90th 
percentile  risk  value).  As  noted  above, 
the  corresponding  percentile  risk  values 
to  the  general  population  would  be 
significantly  lower. 

Some  model  input  parameters  used  in 
the  Monte  Carlo  simulation,  such  as  the 
concentrations  of  dioxin  congeners  in 
sewage  sludge  samples,  were  drawn 
fi^m  statistical  distributions.  For  others, 
variability  was  associated  with  variable 
locations;  thus,  location  variability  was 
explicitly  considered  in  the  setup  of  the 
data  used  for  the  probabilistic  analysis. 
For  location-dependent  parameters, 
locations  were  first  selected  at  random 
with  equal  probability  of  occurrence  ^ 
based  on  the  41  climate  regions.  These 
regions  defined  a  set  of  related 
envfronmental  conditions  (e.g.,  soil 
type,  hydrogeologic  environment)  that 
characterized  the  environmental  setting. 
All  location-specific  parameters  (e.g., 
rainfall)  thus  remained  correlated,  while 
non-location-specific  parameters  were 
varied  both  within  and  among  locations. 

D.  How  Did  the  Fmmework  Change? 

In  the  exposure  analysis,  the  risk 
assessment  evaluated  a  revised  scenario 
for  exposure  to  sewage  sludge:  exposure 


'  Information  was  not  available  to  allow  the 
weighting  of  these  41  climate  regions  based  on  the 
number  of  farm  families  in  each  region. 
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of  a  farm  family  that  consumes  50%  of 
its  diet  from  home-produced  crops  and' 
animal  products  grown  on  their  own 
sewage  sludge-amended  land.  For  the 
December  1999  proposal,  a  nual  family 
consuming  a  smaller  proportion  of 
home-grown  products  derived  from 
sewage  sludge-amended  soil  was 
modeled  in  the  original  risk  assessment. 
EPA  selected  the  new  scenario 
specifically  to  address  grotips  of 
individuals  who  may  have  high  levels  of 
exposure  to  dioxins  in  sewage  sludge. 
EPA  assumed  that  the  farm  family  lives 


inunediately  adjacent  to  the  sewage 
sludge-amended  field  and  is  exposed  to 
a  combination  of  agricultural  products 
produced  on  the  farm,  including  beef 
and  dairy  products.  The  farm  family 
also  is  assimied  to  raise  free-range 
chickens  near  their  house  (in  the  buffer 
area].  On  the  opposite  side  of  the  house 
from  the  field  and  pasture  is  a  fishable 
stream  where  a  recreational  fisher  is 
assumed  to  catch  fish  for  personal 
consmnption.  There  are  four  types  of 
people  who  were  assumed  to  be 
representative  of  the  individuals  who 


would  be  exposed  to  dioxin  from 
sewage  sludge:  an  infant  of  a  farmer,  a 
child  of  a  farmer,  an  adult  farmer,  and 
an  adult  recreational  fisher.  The 
exposure  to  the  adult  fisher  was 
combined  with  that  of  the  adult  farmer, 
when  the  total  exposure  to  the  adult  was 
calculated.  Therefore,  the  fisher  and 
farm  adult  can  be  considered  as  the 
same  adult.  Table  4  summarizes  the 
exposure  pathways  for  each  type  of 
individual. 


Table  4.— Receptors  and  Exposure  Pathways 


Receptor 


AduH 
CMd 
Infant 


Inhala- 
tion of 
ambi- 
ent air 


• 
• 


Inges- 
tion of 
soil 


• 
• 


Inges- 
tion of 
above- 
and  be- 
low- 
ground 
produce 


• 
• 


Inges- 
tion of 
beef 
and 
dair^ 
prod- 
ucts 


• 
• 


Inges- 
tion of 
poultry 
and 
egg 

prod- 
ucts 


• 
• 


Inges- 
tion of 
fisb 


Inges- 
tion of 
breast 
milk 


The  new  scenario  includes  new 
exposure  pathways  and  exposiue 
mechanisms,  incorporating  updated 
scientific  analysis  for  dioxin,  which  is 
also  reflected  in  EPA's  Draft  Dioxin 
Reassessment  (USEPA,  2000a.  See  Part 
I,  Vol.  3,  Chap.  2.).  For  the  proposed 
rule,  the  risk  assessment  evaluated 
pastured  animals  eating  sewage  sludge 
containing  dioxins  after  sewage  sludge 
land  application.  The  revised  risk 
assessment  assumes  tilled  soil  only  for 
production  of  vegetables,  fruits,  and  root 
crops  and  untilled  soil  for  pasturage  to 
which  sewage  sludge  is  applied.  Half 
the  acreage  on  the  modeled  farm  is 
assimied  to  be  used  for  crop  production 
(tilled)  and  half  permanently  used  for 
pasturage  (untilled).  Rather  than 
assuming  that  cattle  are  exposed  to 
dioxins  only  by  eating  sewage  sludge- 
containing  soil,  the  Agency  now 
assumes  that  cattle  are  exposed  to 
dioxins  in  sewage  sludge  by  three 
mechanisms:  ingesting  dioxins  from  the 
leaf  surfaces  of  plants  containing 
dioxins  which  have  volatilized  from  the 
top  two  centimeters  of  the  soil  to  which 
sewage  sludge  has  been  applied; 
ingesting  dioxins  bom.  sewage  sludge 
particles  which  remain  on  the  leaf 
surfaces  of  plants  after  land  application; 
and  direct  ingestion  of  sewage  sludge- 
containing  soil  by  the  grazing  cattle.  Of 
these  three  mechanisms  of  dioxin 
transfer  to  cattle  from  the  sewage 
sludge,  the  predominant  mechanism  is 
ingestion  of  dioxins  from  leaf  surfaces 
containing  dioxins  which  have 
volatilized  from  the  sewage  sludge-soil 


mixtiire.  The  dioxins  from  land-applied 
sewage  sludge  that  does  not  erode  away 
from  the  land  application  site  are 
assumed  to  reside  permanently  in  the 
top  two  centimeters  of  the  soil.  Another 
new  assumption  reflecting  the  latest 
science  on  dioxin  and  consistent  with 
EPA's  Draft  Dioxin  Reassessment 
documents  is  that  chickens  will  be 
ingesting  dioxins  from  the  buffer  area 
which  receives  dioxins  from  the  pasture 
and  crop  fields  through  erosion.  EPA 
requests  comments  on  the  Agency's  use 
of  the  iaim  family  scenario  described  for 
the  revised  risk  assessment.  EPA  also 
requests  comments  on  the  specific 
assxmiptions  outlined  above. 

E.  What  Are  the  Factors  in  Estimating 
How  Much  Dioxin  is  Released  to  the 
Envimnment? 

Various  inputs  for  sewage  sludge 
characteristics  were  used  in  the 
exposiu«  analysis  to  determine  how 
much  dioxin  is  available  for 
volatilization,  erosion  or  leaching. 
These  included:  concentrations  of  each 
of  the  29  congeners  in  sewage  sludge 
(empirical  distribution  of  concentrations 
for  each  dioxin  congener  varied  by 
sample),  bulk  density  of  sewage  sludge 
(single  value),  porosity  of  sewage  sludge 
(single  value),  percent  moisture  of 
sewage  sludge  when  applied  to 
agriculttual  fields  (single  value),  and 
fraction  of  organic  carbon  of  sewage 
sludge  (single  value).  The  use  of  the 
congener  concentrations  was  different 
in  the  revised  exposure  analysis.  Rather 
than  using  point  estimates  for  the  29 


congeners  for  the  probabilistic  analysis, 
all  of  the  congener  concentrations 
measured  in  the  94  samples  from  the 
EPA  2001  dioxin  update  survey  were 
used.  Specifically,  for  each  iteration  of 
the  Monte  Carlo  analysis,  one  of  the  94 
sewage  sludge  samples  from  the  EPA 
2001  dioxin  update  survey  was 
randomly  selected  and  the 
concentrations  of  all  congeners  from 
that  sample  were  considered  in  that 
iteration  of  the  analysis.  For  each 
iteration,  the  concentration  of  dioxins  in 
the.  sludge  was  assimied  to  remain 
constant  for  the  entire  period  of 
application  since  family  farms  would 
likely  receive  sewage  sludge  from  a 
sin^e  POTW. 

When  the  chemical  content  of  a 
substance  is  analyzed,  the  assumption 
used  to  address  non-detected  chemicals 
can  have  a  significant  impact  on  the 
reported  results  if  the  detection  limits 
are  relatively  large.  Non-detects  can  be 
reported  as  zero,  one-half  the  detection 
limit,  or  the  detection  limit.  Because  of 
the  excellent  sensitivity  and  limits  of 
detection  achieved  by  the  analytical 
procedures  used  in  the  EPA  2001  dioxin 
update  survey,  the  reported  values  for 
dioxin  congeners  in  the  samples  of 
sewage  sludge  are  relatively  unchanged 
whether  non-detects  are  treated  as  zero, 
one-half  of  the  detection  limit,  or  at  full 
detection  limit.  For  this  risk  assessment, 
EPA  assumed  that  non-detects  are  equal 
to  one-half  of  the  detection  limit.  This 
assumption  is  prevalently  used  by  EPA 
for  risk  assessments  based  on  data  sets 
for  non-detects,  including  the  Draft 
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Dioxin  Reassessment  for  calculating 
TEQ  concentrations  for  dioxins  in 
environmental  media  (i.e.,  air,  soil, 
water)  and  in  exposure  media  (i.e., 
food).  Furthermore,  it  appears  that  there 
would  be  no  quantifiable  difference  in 
the  estimated  risk  regardless  of  the 
assumption  made  for  non-detects  for  the 
reasons  discussed  above.  EPA  requests 
comment  on  the  treatment  of  non- 
detects  in  the  revised  risk  assessment 
and  the  effect  on  estimating  risk. 

Another  sewage  sludge  cnaracteristic, 
bulk  density  of  sewage  sludge  as  it  is 
applied  to  the  agricultural  field,  was 
used  to  estimate  the  loading  of 
constituents  to  the  soil  in  the  model. 
Sewage  sludge  is  assumed  not  only  to 
add  constituents  to  the  soil,  but  also  to 
add  volume  when  mixed  with  the 
existing  soil.  Thus,  bulk  density  is  a 
required  parameter  for  the  modeling 
scenario  used  in  the  exposure  analysis. 
Bulk  density  of  the  land-applied  sewage 
sludge  may  be  a  direct  measurement  or 
may  be  estimated  using  the  dry  bulk 
density,  the  percent  moisture,  and  the 
porosity  of  the  sewage  sludge. 

F.  What  Are  the  Factors  in  Estimating 
How  Much  Dioxin  Is  Being  Transported 
in  the  Environment  to  the  Individual  in 
the  Farm  Family? 

A  conceptual  site  model  was  used  to 
represent  exposures  to  the  highly 
exposed  modeled  population  from  land 
application  of  sewage  sludge.  To 
capture  some  of  the  variability  in 
environmental  settings  across  the 
United  States,  the  conceptual  site  model 
was  placed  in  different  regions 
throughout  the  continental  United 
States. 

The  risk  assessment  was  intended  to 
be  representative  of  a  national 
distribution  of  environmental 
conditions.  The  48  contiguous  states 
(excluding  Hawaii,  Alaska,  and  the  off- 
shore possessions)  were  divided  into  41 
meteorologic  regions.  These  regions 
were  selected  to  represent  the  national 
variation  of  location-specific  variables. 
Each  area  is  assumed  to  represent  a 
single  climate  region  (i.e..  conditions 
within  that  area  can  be  modeled  using 
the  meteorologic  data  from  a  single 
meteorologic  observation  station). 
Meteorologic  and  climate  data  were 
used  in  air  modeling,  partitioning  in  the 
source  model,  and  surface  and 
subsurface  fate  and  transport  modeling. 

In  addition,  farm  areas  were  assumed 
to  be  linked  to  geographic  area.  Large 
farms  are  more  common  in  the  Midwest 
and  western  parts  of  the  United  States, 
and  smaller  farms  are  more  common  in 
the  eastern  and  southern  parts  of  the 
United  States.  Thus,  a  regional  estimate 
for  a  median  farm  size  was  developed 


and  was  used  in  this  risk  assessment. 
The  U.S.  agricultiu'al  census  contains 
estimates  for  the  distribution  of  farms 
within  each  county.  These  data  were 
used  to  develop  a  median  farm  size  for 
each  county.  These  county-wide  median 
farm  sizes  were  classified  according  to 
the  41  geographic  areas  and  the  median 
of  the  median  farm  sizes  was  estimated 
for  each  of  the  41  regions.  The  median 
area  was  then  used  in  the  air  modeling 
and  the  erosion  to  surface  water 
modeling.  This  methodology  was  used 
to  account  for  the  regional  variation  in 
agricultural  practices  throughout  the 
nation,  but  it  did  not  consider  variation 
in  size  within  a  single  region. 

A  series  of  models  was  used  to 
estimate  concentrations  of  the  congeners 
in  the  environment  with  which  a  farm 
family  may  come  into  contact.  The 
revised  risk  assessment  assumes  that 
there  are  six  direct  and  indirect 
exposure  pathways  that  the  models 
describe: 

•  Inhalation  of  ambient  air; 

•  Incidental  ingestion  of  soil  in  the 
buffer  area; 

•  Ingestion  of  above-  and  below- 
ground  produce  btowti  on  the  crop  land; 

•  Ingestion  of  Deef  and  dairy  products 
from  the  pasture; 

•  Ingestion  of  home-produced  poultry 
and  eggs  from  the  buffer  area;  and 

•  Ingestion  of  fish  frtim  the  nearby 
water  body. 

As  indicated  above,  a  regional 
approach  was  used  to  define  the  area 
surrounding  the  agricultural  application 
site.  A  source  partition  model  was  then 
used  to  estimate  environmental  releases 
of  each  constituent.  These  estimated 
environmental  releases  in  turn  provided 
input  to  the  fate  and  transport  models 
to  estimate  media  concentrations  in  air, 
soil,  and  surface  water.  A  food  chain 
model  was  used  to  estimate  constituent 
concentrations  in  produce,  beef,  dairy 
products,  poultry,  eggs,  and  fish. 

The  source  partition  model 
determines  the  initial  release  of 
congeners  into  the  environment.  Sewage 
sludge  application  to  pastures  or  crop 
land  is  assumed  to  be  different  and 
these  differences  affect  the  behavior  of 
constituent^  in  the  environment.  The 
model  uses  information  described  above 
on  sewage  sludge  characteristics  (e.g., 
moisture  content  and  congener 
concentrations),  and  environmental 
setting  (e.g.,  precipitation,  temperature, 
and  soil  characteristics)  to  estimate 
environmental  releases. 

Fate  and  transport  modeling 
procedures  describe  the  mechanism  by 
which  the  congeners  move  from  the 
source  through  the  environment.  As 
described  above,  a  source  partition 
model  was  used  to  determine  the 


amoimt  and  nature  of  congener  released 
from  the  agricultural  field.  A 
multimedia  approach  was  used  to 
characterize  the  movement  of  the 
dioxins  through  the  environment.  This 
approach  considered  atmospheric 
concentrations,  atmospheric  deposition, 
soil  concentrations,  and  sediment 
concentrations  in  potentially  impacted 
water  bodies. 

Air  modeling  procedures  estimated 
air  concentrations  and  deposition  of 
vapors  and  particles  on  the  agricultural 
farm,  onto  the  buffer  area,  directiy  into 
the  surrounding  water  bodies,  and  onto 
the  regional  watershed.  Air  dispersion 
and  deposition  of  vapors  and  particles 
were  modeled  using  the  Industrial 
Source  Complex  Short  Term  Model.  Soil 
erosion  comes  from  the  crop  fields  and 
pastures,  the  buffer  area  containing  the 
house  and  chicken  yard,  and  the 
remaining  portion  of  the  watershed. 
Erosion  was  modeled  using  the 
Universal  Soil  Loss  Equation.  All 
impacts  in  the  same  period  of  time  were 
summed  to  estimate  the  concentration 
in  the  stream  sediment  and  water 
colunm. 

The  exposure  pathways  included 
inhalation  of  dioxins  in  ambient  air 
during  tilling  of  agricultural  fields, 
incidental  ingestion  of  soil,  ingestion  of 
aboveground  and  belowground  produce 
(i.e.,  root  crops),  ingestion  of  beef  and 
dairy  products,  ingestion  of  eggs  and 
poultry  products,  and  ingestion  of  fish. 
EPA's  preliminary  analysis  indicated 
that  exposure  to  dioxins  from  the 
consumption  of  ground  water  was 
insignificant  due  to  the  extremely  low 
solubility  of  dioxins  in  water  and 
negligible  leaching  of  dioxins  to  ground 
water  (USEPA,  1999b). 

With  concentrations  of  the  congeners 
determined  for  water  and  air,  the 
concentrations  being  delivered  to 
humans  from  aboveground  produce, 
belowground  produce,  poultry,  eggs, 
beef,  dairy  products,  and  fish  were  then 
calculated.  This  was  accomplished 
using  food  chain  models.  The  food 
crops  (vegetables,  fruits,  and  root 
vegetables)  were  assumed  to  be  grown 
on  the  sewage  sludge-amended  fields, 
and  catUe  (beef  and  dairy)  were 
assumed  to  be  raised  on  pastures 
receiving  sewage  sludge.  These 
processes  were  modeled  using  a  multi- 
pathway  exposure  model  and  the  fate 
and  transport  parameters  and  modeling 
procedures  reflecting  the  latest  scientific 
knowledge  on  the  fate  and  transport  of 
dioxin.  The  exposure  pathways 
considered  the  transport  of  constituents 
from  the  soil  to  plants  (vegetables, 
fruits,  roots,  and  pasture  grass)  and 
ingestion  of  these  materials  by  humans 
and  animals.  The  transport  to  plants 
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may  occur  through  the  root  system,  but 
most  occurs  through  air-to-plant  transfer 
mechanisms.  The  contaminated  plants 
are  in  tiim  consumed  by  cattle  and 
hiunans. 

The  latest  scientific  knowledge  with 
respect  to  the  methodology  of  estimating 
concentration  of  congeners  in  beef  and/ 
or  dairy  products  is  also  described  in 
the  Draft  Dioxin  Reassessment 
dociunent.  This  methodology  has  been 
developed  based  on  the  transfer  of 
congeners  from  the  total  diet  of  the 
catde  into  the  fat.  The  method  described 
in  the  Draft  Dioxin  Reassessment 
emphasizes  the  importance  of  the 
differences  in  diet  between  beef  and 
dairy  cattle  in  explaining  different  food 
concentrations.  While  the  same 
equation  was  used  for  all  cattle,  whether 
they  are  beef  cattle  or  dairy  cattle,  the 
differences  were  in  the  dietary  fraction 
assumptions.  These  assiunptions  were 
based  on  how  much  of  the  time  the 
cattle  are  pastured  and  how  much  of  the 
time  they  are  confined  with 
supplemental  feed.  Forage  was  assumed 
to  be  raised  on  the  sewage  sludge- 
amended  pastxire  where  the  sewage 
sludge  was  assumed  to  remain  on  the 
top  two  centimeters  of  the  soil  and  to 
volatilize  onto  the  forage.  The  soil  was 
assumed  to  be  the  soil  in  the  sewage 
sludge-amended  pasture.  The 
supplemental  feed  for  the  cattle  was 
assumed  to  be  grown  on  sewage  sludge- 
amended  crop  land  where  the  sewage 
sludge  was  tilled  into  the  soil.  Half  of 
the  supplemental  feed  was  assumed  to 
be  vegetation  and  half  was  assumed  to 
be  grains.  Supplemental  feed  was 
assiuned  to  contain  a  lower  dioxin 
concentration  than  forage  because  it  was 
assumed  to  contain  less  volatilized 
dioxins  (due  to  tilling],  and  the  grain 
portion  was  assumed  to  be  free  of 
contamination  due  to  stripping  of  the 
outer  leaves  where  dioxins  accumulate. 

To  determine  the  dioxin 
concentrations  in  poultry  and  eggs,  the 
risk  assessment  starts  with  the 
assumption  that  sewage  sludge  is  not  to 
be  applied  directly  to  the  chicken  yard. 
The  chickens  are  assumed  to  be  free 
ra^e  within  a  confined  area  of  the 
huBet  near  the  farm  residence.  The 
chicken  diet  is  assiuned  to  consist  of  90 
percent  store  bought  chicken  feed 
(uncontaminated  by  dioxins  in  sewage 
-  sludge  applied  on  the  farm  land)  and  10 
percent  buffer  soil. 

As  already  indicated,  the  receptors 
included  in  the  modeling  are  adults  and 
children  living  and  working  on  farms 
where  fruits,  vegetables,  root  crops,  and 
fana.  animals  are  raised,  and  half  of 
these  food  items  consiimed  by  the 
adults  and  children  living  on  the  farm 
are  produced  on  the  farm.  The  farm 


family  also  is  assumed  to  be  exposed  to 
inhalation  risks  from  windblown  and 
tilling  emissions  from  the  agricultural 
field.  Soil  ingestion  risks  are  also 
assessed  for  both  adults  and  children. 
Children  are  assumed  to  ingest  soil  frt)m 
the  buffer  area,  and  the  adidt  farmer  is 
assiuned  to  ingest  soil  from  the  tilled 
field.  In  addition,  risks  to  recreational 
fishers  who  catch  and  consume  fish 
from  the  stream  adjacent  to  the 
agricultural  field  is  considered  and 
summed  with  the  other  exposiue 
pathways  on  the  assumption  that 
farmers  are  also  recreational  fishers. 

EPA  requests  comment  on  the 
assiunptions  and  values  used  in  this 
Section  to  estimate  how  much  dioxins 
are  being  transported  to  individuals  in 
the  modeled  farm  family  (e.g.,  the   . 
sources  (store-bought  versus  farm- 
produced)  and  dioxin  contamination 
levels  of  poidtry  feeds). 

G.  What  Additional  Factors  Are  Applied 
to  Dioxin  Concentrations  To  Determine 
How  Much  of  the  Congeners  are  Being 
Ingested  or  Inhaled  by  a  Farm  Family 
Member? 

To  determine  how  much  of  the 
congeners  adults  and  children  are 
inhaling  and  ingesting,  exposure  fectors 
were  applied  to  the  concentrations  of 
the  contaminants  from  air,  produce, 
cattle,  dairy,  poultry,  eggs,  and  fish.  The 
exposure  factors  used  in  this  analysis 
were  taken  bom  the  Exposure  Factors 
Handbook  (USEPA,  1997).  The 
Exposure  Factors  Handbook  summarizes 
data  on  hiunan  behaviors  and 
characteristics  related  to  hiunan 
exposure  from  relevant  key  studies  and 
provides  recommendations  and 
associated  confidence  estimates  on  the 
values  of  exposure  factors.  ^ 

The  proportion  of  home  produced 
food  commodities  eaten  by  highly 
exposed  farm  families  was  assumed  to 
be  50%  of  their  diet  for  all  iterations. 
This  assumption  defined  the  modeled 
population.  Specific  distributions  of 
other  exposure  factors  for  the  general 
population  of  farm  residents  were 
compiled  from  the  Exposure  Factors 
Handbook.  These  include  ingestion 
rates  for  adults  and  children  for 
aboveground  vegetables,  root  vegetables, 
fruits,  beef,  dairy  products,  poultry,  and 
eggs.  Distributions  have  been  developed 


for  adults  and  for  three  age  groups  of 
children  for  these  dietary  categories. 

Exposure  fectors  are  related  to  the 
pathways  in  that  they  describe  the  rates 
at  which  dioxin  doses  are  ingested  or 
inhaled  bom  the  various  sources  noted 
above  (e.g.,  air,  soil,  beef,  and  diary,  by 
the  highly  exposed  farm  family  adults    ■ 
and  children).  The  exposure  factors 
used  in  this  risk  assessment  are 
represented  by  a  distribution  or  a  fixed 
value  in  the  Monte  Carlo  probabilistic 
analysis. 

For  the  probabilistic  exposure 
analysis,  probability  distribution 
functions  were  developed  bom  the 
values  in  the  Exposure  Factors 
Handbook.  The  intake  factors,  for  which 
either  single  values  or  distributions 
were  used  from  the  Exposure  Factors 
Handbook,  are:  soil  ingestion  (one  value 
for  children  aged  1  to  6  and  another 
value  for  all  other  receptors);  and  fruits 
and  vegetables  ingestion,  beef  and  dairy 
ingestion,  fish  ingestion,  and  inhalation 
rates  (all  of  which  are  distributions  of 
values.) 

H.  How  Did  EPA  Calculate  the  Range  of 
Exposure  Levels? 

For  cancer  effects,  where  the 
biological  response  is  described  in  terms 
of  lifetime  probabilities,  dose  is 
presented  as  a  "lifetime  average  daily 
dose"  (LADD).  Because  exposure 
duration  varies  from  person  to  person 
(i.e.,  may  not  occur  over  the  entire 
lifetime),  calculation  of  exposure 
produces  a  distribution  of  exposure 
levels  (or  doses).  In  addition  to  exposure 
duration,  the  LADD  takes  a  number  of 
variable  foctors  into  account,  including 
when  exposure  begins,  how  often  and  in 
what  amounts  sewage  sludge  is  applied 
to  the  land,  and  the  length  of  time  over 
which  land  application  occurs.  For  this 
risk  assessment,  the  LADD  takes  into 
account:  (1)  A  distribution  of  randomly 
selected  times  when  land  application 
begins,  i.e.,  either  when  the  highly 
exposed  farm  family  begins  applying 
sewage  sludge  to  their  land  or  moves 
onto  a  farm  where  sewage  is  being  or 
has  been  applied;  (2)  a  distribution  of 
exposure  durations  ranging  from  one 
year  to  70  years;  *  (3)  a  distribution  of 
sewage  sludge  application  duration, 
ranging  from  a  minimum  of  one  year  up 
to  a  maximum  of  40  years  (i.e.,  a 
minimnm  of  one  application  to  a 


^  EPA  carefully  reviewed  and  evaluated  the 
quality  of  the  data  before  their  inclusion  in  the 
Exposure  Factors  Handbook.  EPA's  evaluation 
criteria  included  peer  review,  reproducibility, 
pertinence  to  the  United  States,  currency,  adequacy 
of  the  data  collection  period,  validity  of  the 
approach,  representativeness  of  the  population 
being  modeled  (in  this  case,  farm  families), 
characterization  of  the  variability,  lack  of  bias  in 
study  design,  and  measurement  error  (USEPA, 
1997). 


*  Exposure  durations  representing  the  residence 
time  in  the  same  house  were  also  determined  using 
the  Exposure  Factors  Handbook.  The  lifetime  of  the 
individual  was  assumed  to  be  a  fixed  value  of  70 
years.  A  fixed  value  for  exposure  frequency  was 
assumed  to  be  350  days  per  year,  accounting  for  two 
weeks  away  from  the  farm  for  vacation  (USEPA, 
2002b).  These  single  values  were  selected  to  be 
protective  and  yet  representative  of  realistic 
scenarios. 


maximum  of  20  applications  based  on  a 
fixed  application  frequency  of  once 
every  two  years),  and  (4)  a  distribution 
of  sewage  sludge  application  rates  (i.e., 
amount  of  sludge  applied  to  the  land) 
ranging  from  5-10  metric  tons  per 
hectare  per  application.  The  LADD  also 
includes  doses  from  each  exposure 
route  (i.e.,  inhalation  and  ingestion)  and 
body  weight.  A  distribution  of  body 
weights  for  the  adult  and  child  were 
taken  from  the  Exposure  Factors 
Handbook. 

The  purpose  of  the  exposure 
assessment  is  to  estimate  the  dose  to  an 
exposed  individual  by  combining  media 
intake  estimates  with  media 
concentrations.  Estimates  of  exposure 
are  based  on  the  potential  dose  (e.g.,  the 
dose  ingested  or  inhaled)  rather  than  the 
applied  dose  (e.g.,  the  dose  delivered  to 
the  gastrointestinal  tract)  or  the  internal 
dose  (e.g.,  the  dose  delivered  to  the 
target  organ).  Doses  from  individual 
pathways  (e.g.,  soil,  exposed  vegetables) 
were  calculated  by  multiplying  the 
contaminant  concentration  in  the  food 
product  or  other  exposure  media  (e.g., 
an  or  soil)  by  the  respective  intake  rate 
on  a  per  kilogram  body  weight  basis. 
Doses  received  from  the  various 
ingestion  pathways  (e.g.,  soil  and  food) 
were  then  summed  over  the  period  of 
time  in  which  exposure  occurs, 
resulting  in  an  average  daily  dose 
received  from  ingestion  exposure. 

/.  How  Was  Childhood  and  Infant 
Exposure  Evaluated  in  the  Exposure 
Analysis? 

Children  are  an  important  sub- 
population  to  consider  in  a  risk 
assessment  because  they  may  be  more 
highly  exposed  than  adults;  compared 
to  adults,  children  may  eat  more  food 
and  drink  more  fluids  per  unit  of  body 
weight.  This  higher  intake-rate-to-body- 
weight  ratio  can  result  in  a  higher 
average  daily  dose  of  dioxins  than 
adults  experience.  The  risk  assessment 
performed  for  sewage  sludge  application 
to  agricultural  land  includes  an  analysis 
of  exposures  to  3,000  individuals  whose 
exposures  begin  in  childhood.  To 
account  for  intake  rates  varying  over 
different  childhood  age  groups, 
parameters  characterizing  exposures 
beginning  in  childhood  were  developed. 

The  first  step  in  developing  the  time- 
weighted  parameters  is  to  define  the 


start  age  for  the  child  and  the  length  of 
exposure  for  that  individual.  These  two 
values  then  determine  how  long  the 
individual  is  in  each  age  group.  Four 
age  groups  were  defined  as  follows:  age 
group  1  (1-5  years  of  age);  age  group  2 
(6-11  years  of  age);  age  group  3  (12-19 
years  of  age);  and  age  group  4  (over  20 
years  of  age).  After  the  individual  is 
defined,  age  appropriate  consumption 
rates  are  chosen  for  each  age  group 
which  are  selected  from  the  age  specific 
consumption  rate  distribution  for  each 
item  considered  in  the  analysis.  For 
example  if  the  exposure  begins  at  age  3 
and  continues  for  20  years,  a 
consumption  rate  for  each  age  group 
was  selected  and  weighted  to  represent 
the  number  of  years  spent  in  each  age 
group  to  get  an  average  intake  rate  for 
the  entire  exposure  duration  of  20  years 
(i.e.,  age  group  1=  3  years  of  exposure; 
age  group  2  =  6  years;  age  group  3  =  7 
years;  and  age  group  4  =  4  years,  for  a 
total  of  20  years  exposure.)  This  time 
weighted  intake  rate  is  then  used  with 
the  average  concentration  of  dioxins  for 
the  food  item  over  the  entire  exposure 
duration,  to  yield  an  average  daily  dose. 

Infants  are  also  an  important  sub- 
population  to  consider  in  this  risk 
assessment  because  they  may  be 
exposed  to  dioxin-like  compounds  via 
the  ingestion  of  breast  milk.  While  risks 
to  children  and  adults  were  integrated 
to  incorporate  individuals  for  whom 
exposure  first  occurs  during  childhood 
but  continues  into  adulthood,  the 
lifetime  risks  to  infants  were  calculated 
separately  from  the  risks  to  older 
children  (i.e.,  ages  1  year  or  older)  and 
adults.  For  infants,  exposure  during  the 
first  year  of  life  was  averaged  over  an 
expected  lifetime  of  seventy  years  to 
derive  a  LADD  that  was  then  used  to 
calculate  risk.  The  "lifetime"  risk  to 
infants  thus  should  be  thought  of  as  the 
contribution  to  lifetime  risk  that  occurs 
during  the  first  year  of  life  through 
ingestion  of  breast  milk  for  individuals 
born  into  a  farm  family  exposed  to 
dioxins  from  land-applied  sewage 
sludge. 

/.  How  Was  the  Cancer  Risk  Estimate 
Calculated? 

Cancer  risk  is  calculated  using 
lifetime  excess  cancer  risk  estimates  to 
represent  the  excess  probability  of 


developing  cancer  over  a  lifetime  as  a 
result  of  exposure  to  the  constituent  of 
interest.  Lifetime  excess  cancer  risk 
estimates  are  the  product  of  the  lifetime 
average  daily  dose  for  each  of  the  four 
types  of  individuals  exposed  to  dioxin 
and  for  each  exposure  pathway,  and  the 
corresponding  cancer  slope  factor. 

The  exposure  assessment  estimates 
delivered  doses  for  each  of  the  29 
congeners  to  a  farm  family  individual. 
Each  of  these  congener  doses  were  then 
converted  to  TEQ  doses  by  multiplying 
each  congener  dose  by  its  TEF.  These 
TEQ  doses  for  each  of  the  29  congeners 
were  then  summed  to  yield  an  overall 
TEQ  dose  to  the  individual  for  that 
exposure  pathway  (e.g.,  inhalation  or 
ingestion).  Finally  this  TEQ  dose  was 
multiplied  by  the  cancer  slope  factor  to 
estimate  the  excess  cancer  risk  to  the 
individual  for  that  pathway  of  exposure. 

Using  all  samples  from  the  EPA  2001 
dioxin  update  survey,  the  estimated 
risks  and  corresponding  daily  exposure 
to  dioxins  for  the  highly  exposed  farm 
adult  and  child  are  given  below  in  Table 
5  for  various  percentiles  of  exposure 
within  this  population.  "Adult"  means 
individuals  whose  exposure  begins 
when  they  are  adults,  and  "child" 
means  individuals  whose  exposure 
begins  when  they  are  children.  In  most 
cases  exposure  which  begins  during 
childhood  also  ends  during  childhood. 
However,  in  some  instances,  exposures 
which  begin  when  individuals  are 
children  continued  into  their  adult 
years. 

Additional  risk  calculations  were 
performed  to  estimate  the  impact  on  the 
risk  if  sewage  sludge  with  300  ppt  TEQ 
dioxin  and  100  ppt  TEQ  dioxin  were 
restricted  from  being  land  applied.         * 
Eliminating  sewage  sludge  samples  with 
higher  concentrations  of  dioxins  did  not 
change  the  estimated  risk.  The 
distribution  of  risk  estimates  for 
scenarios  excluding  samples  with 
dioxin  concentrations  greater  than  300 
ppt  TEQ  and  100  ppt  TEQ  are  the  same 
as  the  distribution  below  shown  in 
Table  5,  which  includes  data  from  all 
sewage  sludge  samples. 
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Table  5.— Risks  and  Daily  Exposure  for  Highly  Exposed  Farm  Adult  and  Child  for  All  Exposure 

Pathways— {Q*=1 -56  x  10-''/pg  TEQ/kg-d) 


Percentile 


5Wh 

7ah 

90*1 

95th :. 

99th 

*  Initial  exposure  begins  when  \he  irxjividual  is  an  adult. 
"Initial  exposure  begins  when  the  individual  is  a  child. 


Adult* 


Risk 


1  X10-* 
4x10-6 
1  xlO-' 
2x10-5 
4x10-' 


Daily  Expo- 
sure pg 
TEQ/kg-d 


7.3 
7.3 
7.3 
7.3 
7.3 


Child' 


Risk 


1  x 10-* 
3X10-6 
7x  10-* 
1  xlO-' 
2x10-' 


Daily  Expo- 
sure, pg 
TEQ/kg-d 


7.3 
7.3 
7.3 
7.3 
7.3 


K.  How  Did  EPA  Analyze  the  Relative 
Importance  of  Inputs  to  the  Risk  Model? 

In  addition  to  the  revised  risk 
assessment,  EPA  conducted  a  sensitivity 
analysis  to  identify  the  effects  of 
variability  and  uncertainty  in  the  risk 
model  on  the  risk  estimates.  These  steps 
are  performed  on  the  inputs  and  outputs 
of  the  Monte  Carlo  analysis.  In  the 
Monte  Carlo  analysis,  probability 
distributions  were  assumed  for  each  of 
the  variable  input  parameters,  and  a 
distribution  of  3,000  media 
concentrations  and  risk  results  were 
generated  as  outputs  in  the  analysis.  In 
the  sensitivity  analysis,  statistical 
methods  were  applied  to  this  sample  of 
inputs  and  outputs  to  evaluate  the 
influence  of  the  individual  inputs  on 
the  model  outputs.  Several  different 
indices  of  sensitivity  were  derived  from 
the  simulated  sample  to  quantify  the 
influence  of  the  inputs  and  identify  the 
most  influential  parameters.  Finally,  a 
regression  analysis  was  applied  to  a 
linear  equation  to  estimate  the  relative 
change  in  the  output  of  a  Monte  Carlo 
simiUation  relative  to  the  changes  in  the 
input  parameters. 

Table  6  presents  the  results  of  the 
sensitivity  analysis  for  the  beef  and 
dairy  products  exposure  pathways.  The 
consumption  of  beef  and  dairy  products 
by  the  farm  family  represent  over  90 
percent  of  dioxin  exposure  and 
subsequent  cancer  risk  associated  with 
land  application  of  sewage  sludge.  For 
the  beef  products  pathway,  exposure 
duration  and  beef  consimiption  rate 
combine  to  account  for  86  percent  of  the 
variation  in  the  estimation  of  dioxin 
exposure.  The  two  variables  which 
account  for  the  next  highest 
contributions  to  variation  in  the 
estimation  of  exposure  (i.e.,  sewage 
sludge  application  rate  and  average  year 
that  the  farm  family  moves  in) 
combined  for  2  percent  of  the  variation. 
Similarly,  for  dairy  products,  exposure 
duration  and  dairy  products 
consumption  rate  also  represent  86 


percent  of  the  variation  in  the 
estimation  of  exposiue,  with  the  next 
two  highest  variables  again  representing 
a  combined  2  percent  of  the  variation. 
A  detailed  discussion  of  the  entire 
sensitivity  analysis  can  be  found  in  the 
land  application  risk  assessment 
Technical  Background  Document 
(USEPA,  2002b). 

TABLE  6.— Results  of  Sensitivity 
Analysis 


Percent  of 

risk  ac- 

Pathway and  Sensitivity  variables 

counted 

for  by 

variable 

Beef: 

Exposure  Duration 

60 

Consumption  Rate 

26 

Sewage  sludge  Application 

1 

Rate. 

Average  year  that  the  farm 

1 

family  moves  in. 

Dairy  products. 

•  Exposure  Duration 

54 

Consumption  Rate 

32 

Average  year  that  the  farm 

1 

family  moves  in. 

Sewage  sludge  Applk:ation 

1 

rate. 

L.  How  Does  EPA  Characterize  the  Risk? 

As  previously  noted,  EPA  developed 
a  revised  risk  assessment  using  a 
probabilistic  approach  as  a  basis  for  the 
Agency  final  action  on  development  of 
a  numerical  standard  for  dioxins  in 
sewage  sludge  applied  to  agriciUtural 
land.  In  order  to  protect  the  general 
public  from  adverse  health  impacts  from 
dioxins  in  land-applied  sewage  sludge 
with  an  adequate  margin  of  safety,  the 
risk  assessment  calculates  the  risk  to  the 
most  highly  exposed  population  (i.e.,  a 
farm  family  consiuning  50  percent  of 
their  diet  from  products  grown  on 
sewage  sludge  amended  soil) .  The 
following  discussion  characterizes  the 
key  elements  of  EPA's  risk  assessment 
and  compares  them  according  to  the 
principles  in  EPA's  guidance  for 


exposure  assessment  and  for  risk 
characterization  (USEPA,  1992  and 
USEPA,  2000b). 

Approximately  95  percent  of  the  U.S. 
population's  exposure  to  dioxins  results 
from  the  consumption  of  animal 
products  in  the  diet  where  dioxin  is 
concentrated  in  the  fatty  portion  of  the 
meats  and  dairy  products  (USEPA, 
2000a.  See  Part  I.  Vol.  3,  Chap.  3.).  EPA 
chose  the  farm  family  as  the  highly 
exposed  population  to  be  modeled, 
using  a  key  assumption  that  their  diets 
have  significant  percentages  of  meat  and 
dairy  products  from  their  own  farms 
where  sewage  sludge  is  land  applied  as 
a  fertilizer  or  soil  amendment.  Members 
of  such  a  farm  family  are  at  greater  risk 
from  exposure  to  dioxins  associated 
with  land  appUcation  as  compared  with 
the  overall  U.S.  population  because 
their  diets  would  be  based  on  products 
from  their  farm.  As  previously  noted,  a 
decision  that  is  protective  of  this  highly 
exposed  modeled  population  is  thus 
protective  of  the  general  population 
from  the  same  pathways  of  dioxin 
exposiu«  with  a  greater  margin  of  safety 
since  the  diet  of  the  general  population 
contains  only  a  small  fraction  of  meat 
and  dairy  products  grown  on  farms  with 
land-applied  sewage  sludge. 
The  following  discussion 
characterizes  the  three  principal 
components  of  the  risk  assessment:  the 
exposure  scenario;  key  assumptions  and 
data  used  in  the  exposing  assessment 
modeling;  and  the  cancer  slope  factor 
(Ql*  or  potency  factor).  Each  of  these 
components  is  characterized  as  either 
"high  end"  or  "central  tendency." 

As  previously  noted,  sewage  sludge  is 
assumed  to  be  applied  at  agronomic 
rates  to  tilled  crop  land  used  for  the 
production  of  vegetables,  fruits,  and  root 
crops,  and  to  pasture  land  which  is  not 
tilled.  Fifty  percent  of  the  farm  family's 
agricultural  land  is  assumed  to  be  tilled 
crop  land  and  the  other  fifty  percent 
unfilled  pastiue.  An  important 
assumption  in  terms  of  characterizing 
the  risk  is  that  the  dioxin  in  each 


application  of  sewage  sludge  to  pasture 
is  assumed  to  permanently  remain  in 
the  top  two  centimeters  of  the  land 
surface  and  is  not  diluted  over  time. 
This  is  a  key  assumption  since 
volatilization  from  soil  to  the  leaf 
surfaces  of  crops  consumed  by  animals 
and  humans  is  the  principal  mechanism 
by  which  dioxins  are  transported  from 
sewage  sludge  applied  to  the  land.  This 
assumption  predicts  a  maximiun 
amoimt  of  transport  of  dioxins  for 
subsequent  consiunption  by  pastured 
animals.  In  addition,  this  pasturing 
scenario  is  not  varied;  EPA  assiunes  that 
the  farmer  does  not  rotate  the  pasture  to 
grow  row  crops  where  tilling  of  sewage 
sludge  in  the  soil  would  mitigate  dioxin 
volatilization  transport.  Thus,  this 
assumption  is  likely  to  contribute  to  an 
overestimation  of  risk. 

Another  important  assumption 
contributing  to  the  risk  estimate  is  that 
the  family  is  simultaneously  exposed  to 
a  combination  of  agricultural  products 
produced  on  the  farm.  For  the  purpose 
of  the  exposure  assessment  and  risk 
assessment,  all  pathways  of  exposure  to 
dioxins  are  summed. 

As  previously  noted,  the  cancer  slope 
factor  used  in  the  revised  risk 
assessment  is  1.56  x  lO-^pg  TEQ/kg- 
d.  This  value  is  characterized  as  the 
upper  boimd  (i.e.,  at  the  95th  percentile 
confidence  level)  on  the  slope  of  the 
dose-response  curve  in  the  low-dose 
region  and  is  generally  assiuned  to  be 
linear.  Use  of  upper  bound  slope  factors 
also  results  in  calculation  of  high-end 
risks  of  cancer  for  individuals  in  the 
target  population  of  highly  exposed 
farm  families  (i.e.,  95%  likelihood  that 
risk  to  such  highly  exposed  individuals 
is  lower)  (USEPA.  2000a.  See  Part  III, 
Chap.  6). 

As  described  above  in  the  description 
of  the  risk  assessment,  most  of  the 
parameters  used  in  the  Monte  Carlo 
simulations  were  distributions  of  a 
range  of  observed  values  for  each 
parameter.  Where  a  range  of  data  was 
not  available,  "fixed"  data  points  or 
assumptions  were  used.  The  sources  of 
information  for  the  fixed  point  inputs 
necessary  to  conduct  the  risk 
assessment  include  the  EPA  Exposure 
Factors  Handbook  (USEPA,  1997),  peer 
reviewed  scientific  literature,  and  other 
assumptions  specifically  related  to  land 
application  of  sewage  sludge  based  on 
actual  practice. 

The  following  is  a  listing  of  some  of 
the  key  fixed  parameters  used  in  the 
Monte  Carlo  simulations  and  their 
characterizations.  Some  of  the  fixed 
assumptions  characterized  as  "high 
end"  have  the  greatest  impact  on  the 
risk  estimate  based  on  the  results  of  the 
sensitivity  analysis  discussed  above  (see 


Section  VI. K.).  These  assumptions 
include  the  farm  family  simultaneously 
exposed  to  multiple  pathways  including 
a  certain  percentage  of  their  own 
products;  dioxin  remaining  in  the  top 
two  centimeters  on  pastiire  lands;  and 
the  upper  boxmd  Ql*.  The  following 
"fixed"  parameters  are  important  to 
note,  but  have  a  lesser  impact  on  the 
risk  estimate. 

Other  "High  End"  Assumptions 

•  Exposure  Frequency — 350  days  per 
year. 

•  Fraction  of  diet  for  home-caught 
fish— 100%. 

•  Fraction  of  soil  ingested  that  is 
contaminated — 100% . 

•  Fraction  of  ingested  dioxin 
absorbed  by  the  mother — 100%. 

•  Use  of  potential  dose  rather  than 
applied  or  internal  dose. 

Mean  or  Central  Tendency  Values  from 
EPA  Exposure  Factors  Handbook 

•  Fraction  of  food  preparation  loss  for 
exposed  finit,  exposed  vegetables, 
and  root  vegetables. 

•  Percent  cooking  and  percent  post- 
cooking  loss  for  beef  and  poultry. 

•  Fraction  of  home-caught  fish  that 
are  at  trophic  levels  3  and  4  (high 
dioxin  bio-accumulating  fish). 

•  Soil  ingestion  rates  for  children  and 
adults. 

Values  from  Scientific  Literature  ^ 

•  Biological  half  life  of  dioxin  in 
lactating  women. 

•  Concentration  of  dioxin  in  aqueous 
phase  of  maternal  milk. 

•  Fraction  of  fat  in  maternal  breast 
milk,  (mean  value) 

•  Fraction  of  ingested  dioxin 
absorbed  by  the  infant. 

•  Fraction  of  mother's  weight  that  is 
fat.  (mean  value) 

•  Proportion  of  dioxin  stored  in 
maternal  fat. 

The  probabilistic  methodology 
facilitates  risk  estimates  for  individuals 
in  any  percentile  of  the  assessed 
population.  The  revised  land 
application  risk  assessment  reports 
high-end  estimates  of  risks  for 
individuals  at  the  50th,  75th.  90th.  95th 
and  99th  percentiles  of  exposure  within 
the  population  defined  for  this  analysis 
as  "highly  exposed."  USEPA,  2002b.  It 
may  also  be  acceptable  to  characterize 
the  risk  assessment  as  the  "high  end  of 
the  high  end"  within  this  modeled 
population  of  highly  exposed  farm 
families. 


5  USEPA.  1998a.  Methodology  for  Assessing 
Health  Risks  Associated  with  Multiple  Pathways  of 
Exposure  To  Combustor  Emissions.  These  values 
were  gathered  from  various  sources  and  are  either 
mean  values  or  representative  ranges  (not  high  end). 


The  incremental  cancer  risk  for  land 
application  of  sewage  sludge  was 
estimated  considering  all  exposure 
pathways  for  three  scenarios:  baseline 
(all  samples  from  the  EPA  2001  dioxin 
update  survey);  300  ppt  TEQ  cutoff 
(samples  greater  than  300  ppt  TEQ 
excluded);  and  100  ppt  TEQ  cutoff 
(samples  greater  than  100  ppt  TEQ 
excluded).  The  estimated  lifetime  risks 
for  adults  using  this  cancer  slope  factor 
range  from  4  x  10  -  *  at  the  99th 
percentile  to  1  x  lO"*  at  the  50th 
percentile  for  multi-pathway  exposure 
to  dioxins  through  land-applied  sewage 
sludge  (see  Table  5).  (As  indicated  in 
Table  5,  the  estimated  risks  for  children 
are  less  than  or  equal  to  the  estimated 
risks  for  adults.)  No  quantifiable 
decrease  in  risk  is  calculated  if  sewage 
sludge  with  greater  than  300  ppt  TEQ 
dioxins  or  greater  than  100  ppt  TEQ 
dioxins  were  restricted  from  being  land 
applied.  The  reason  that  the  estimated 
risk  does  not  decrease  when  sewage 
sludge  limits  of  300  ppt  TEQ  dioxins  or 
100  ppt  TEQ  dioxins  are  assimied  is 
that,  based  on  the  representative 
sampling,  there  is  so  little  sewage 
sludge  that  contains  dioxin  at  or  above 
these  concentrations. 

Continual  application  of  sewage 
sludge  with  significantly  higher 
concentrations  of  dioxins  than  ciurently 
measured  would  be  necessary  to  predict 
quantifiable  increases  in  risk.  However, 
comparison  of  data  from  the  1988  NSSS 
(USEPA,  1990)  and  the  EPA  2001  dioxin 
update  siuvey  (USEPA.  2002a)  indicate 
that  "spikes"  (i.e.,  higher 
concentrations)  of  dioxins  in  sewage 
sludge  appear  to  be  transient. 
Specifically,  all  ten  sewage  sludge 
samples  with  the  highest  concentrations 
of  dioxins  and  furans  measured  in  the 
1988  Survey  (concentrations  ranging 
from  97  ppt  TEQ  to  827  ppt  TEQ)  had 
greatly  reduced  concentrations  of 
dioxins  and  furans  in  the  2001  dioxin 
update  survey  (concentrations  ranging 
from  2  ppt  TEQ  to  53  ppt  TEQ)  (USEPA. 
1990  and  USEPA.  2002a).  Conversely, 
the  four  sewage  sludge  samples  with  the 
highest  concentrations  of  dioxins  and 
furans  measuj^d  in  the  2001  dioxin 
update  survey  (concentrations  ranging 
from  93  ppt  TEQ  to  682  ppt  TEQ)  had 
markedly  lower  concentrations  of 
dioxins  and  furans  in  the  1988  Survey 
(concentrations  ranging  from  2  ppt  TEQ 
to  41  ppt  TEQ)  (USEPA,  2002a  and 
USEPA.  1990). 

(Note:  These  comparisons  are  based  on 
dioxin  and  furan  concentrations  since  only 
dioxins  and  furans  were  measured  in  the 
1988  Survey.)  Thus,  it  is  highly  unlikely  that 
a  single  family  would  be  exposed  to  one  of 
these  sewage  sludges  with  a  high 
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concentration  of  dioxin  long  enough  to 
produce  a  quantifiable  increase  in  risk. 

Finally,  the  Agency  calculated  the 
maximum  number  of  cancer  ccises  in  the 
highly  exposed  population  that  could  be 
predicted  firom  exposure  to  dioxins  in 
land  applied  sewage  sludge  (USEPA, 
2002c).  To  make  this  calculation  the 
Agency  used  data  from  the  EPA 
Exposure  Factors  Handbook  (USEPA, 
1997)  that  indicates  that  2  percent  of  the 
United  States  population  are  in  farm 
families  whose  diets  consist  of  50 
percent  of  products  produced  on  their 
own  farm  (5.6  million  people).  The 
Agency  then  estimated  the  maximum 
percentage  of  farmland  to  which  sewage 
sludge  could  be  applied  annually  is  0.2 
percent.  This  estimate  was  derived  by 
dividing  the  amoimt  of  farmland  which 
could  receive  sewage  sludge  if  all  8 
million  metric  tons  of  sewage  sludge 
produced  annually  in  the  United  States 
(USEPA,  1999c)  were  land-applied  at  an 
agronomic  rate  of  10  metric  tons/hectare 
(800,000  hectares)  by  the  total  amount 
of  farmland  in  the  United  States  (377 
million  hectares;  USDA,  1997).  On  this 
basis  EPA  estimates  that  the  highly 
exposed  form  family  popiilation  is  no 
greater  than  11,000  (i.e.,  0.2%  of  the  5.6 
million  people  whose  diets  consist  of 
50%  percent  of  products  produced  on 
their  own  faim).  The  number  of  lifetime 
cancer  cases  is  estimated  by  multiplying 
the  risk  by  the  number  of  individuals  in 
the  modeled  population.  The  estimated 
lifetime  cancer  cases  for  the  modeled 
population  is  0.224  if  the  95th 
percentile  adult  risk  from  land 
application  of  sewage  sludge  (2  x  lO"', 
see  Table  5)  is  used  for  this  calculation, 
and  0.112  using  the  90th  percentile 
adult  risk  (1  x  10  - ',  see  Table  5).  The 
number  of  annual  cases  is  estimated  by 
dividing  the  lifetime  cancer  cases  by  70 
years  of  exposure.  The  estimated  annual 
cancer  cases  is  0.006  if  the  99th 
percentile  adult  risk  is  assimied,  0.003 
if  the  95th  percentile  adult  risk  is 
assumed,  and  0.002  if  the  90th 
percentile  adult  risk  is  assiuned. 
EPA  requests  comments  on  the 
Agency's  characterization  of  the  key 
elements  of  the  revised  land  application 
risk  assessment.  EPA  tvill  consider  these 
comments  to  characterize  the  overall 
estimate  of  risk  to  the  modeled 
population. 

Vn.  What  Are  the  Implicatioiis  of  EPA's 
Dioxin  Reassessment  Process  for  This 
Rulemaking? 

Since  1991  EPA  has  been  conducting 
a  scientific  reassessment  of  the  health 
risks  of  exposure  to  dioxin  and  dioxin- 
like  compounds.  EPA  began  this  task  in 
light  of  significant  advances  in  the 
Agency's  scientific  understanding  of 


mechanisms  of  dioxin  toxicity, 
significant  new  studies  of  dioxin's 
carcinogenic  potential  in  humans,  and 
increased  evidence  of  other  adverse 
health  effects.  These  efforts  have 
included  the  involvement  of  outside 
scientists  as  principal  authors  of  several 
chapters,  frequent  public  meetings  to 
report  progress  and  take  public 
comment,  and  publication  of  early 
drafts  for  public  comment  and  peer 
review.  The  review  pnxess  for  the 
Dioxin  Reassessment  has  also  involved 
extensive  use  of  outside  scientists  from 
other  federal  agencies  and  the  general 
scientific  community. 

As  previously  stated,  aspects  of  the 
Agency's  Draft  Dioxin  Reassessment 
that  are  considered  state  of  the  science 
or  the  best  available  information  about 
dioxin  have  been  incorporated  into  the 
revised  exposure  analysis  and  risk 
assessment  for  dioxins  in  land-applied 
sewage  sludge.  (See  Section  VI.D.  of  this 
Notice).  However,  the  Agency  has  not 
finalized  its  policy  and/ or  factual 
conclusions  with  respect  to  other 
aspects  of  the  Draft  Dioxin 
Reassessment,  and  any  decisions  on 
these  policy  and  factual  conclusions 
made  in  part  as  a  result  of  the  Dioxin 
Reassessment  could  affect  the  sewage 
sludge  land  application  exposure 
analysis  and  risk  assessment,  and 
therefore  could  affect  the  Agency's 
decisions  with  respect  to  this 
rulemaking.  Therefore,  EPA  is  seeking 
comment  on  the  implications  of  this 
information  in  the  event  that,  prior  to 
taking  final  action  on  the  Round  Two 
'  rule,  EPA  finalizes  a  cancer  slope  factor, 
an  approach  to  assessing  risk  of  non- 
cancer  health  effects  from  dioxins,  or 
other  aspects  of  the  current  Draft  Dioxin 
Reassessment,  ff  EPA  issues  a  final 
Dioxin  Reassessment  that  is 
substantially  similar  to  the  ciurent  draft 
as  discussed  in  this  Notice,  EPA  does 
not  expect  to  provide  further  notice  and 
opportunity  for  public  comment  with 
respect  to  the  effect  of  the  Dioxin 
Reassessment  on  this  rulemaking.  The 
following  is  a  brief  summary  of  the  EPA 
Dioxin  Reassessment  process,  and  a 
discussion  of  how  the  Agency  may 
integrate  key  decisions  on  dioxins 
policy  resulting  from  the  Dioxin 
Reassessment  into  the  Roimd  Two 
rulemaking. 

EPA  first  released  the  external  review 
drafts  of  the  Dioxin  Reassessment  health 
effects  and  exposure  documents  in 
September  1994  (USEPA  1994a).  The 
Agency  took  public  comment  on  the 
drafts,  followed  by  the  Agency's  Science 
Advisory  Board  (SAB)  review  of  the 
Draft  Dioxin  Reassessment  in  May  1995. 
The  documents  were  revised  based  on 
these  reviews  and  were  again  released 


for  external  peer  review.  EPA  made 
additional  revisions  to  the  documents 
based  on  the  external  peer  review  and 
submitted  them  once  again  to  the  SAB. 
After  a  public  meeting  on  May  15,  2001, 
the  SAB's  Executive  Committee 
endorsed  a  review  report  of  the  Draft 
Dioxin  Reassessment  contingent  upon 
changes  to  address  some  of  the  differing 
scientific  opinions  raised  in  the  review 
report. 

Based  on  the  overall  endorsement  of 
the  content  of  the  Draft  Dioxin 
Reassessment  by  the  SAB,  EPA  used 
many  aspects  of  the  Reassessment  in  the 
revised  Part  503  exposure  analysis  and 
risk  assessment.  These  include  the  TEQ 
approach  based  on  the  toxicity  of 
2,3.7,8-TCDD,  the  use  of  the  ciurent 
WHO98  TEQs,  and  the  numerous 
physical,  chemical,  occurrence,  and 
exposure  factors  used  in  the  Dioxin 
Reassessment  to  evaluate  and 
characterize  hiunan  health  risks  from 
dioxins. 

Two  of  the  key  areas  which  the  SAB 
identified  as  having  differing  scientific 
opinions  are  the  cancer  slope  factor  for 
2,3,7,8-TCDD  and  the  use  of  a  margin  of 
exposure  (MOE)  approach  to  evaluate 
the  likelihood  that  non-cancer  effects 
may  occiu-  in  the  human  population  at 
environmental  exposure  levels.  The 
Draft  2000  Dioxin  Reassessment  notes 
that,  while  major  uncertainties  remain, 
efforts  to  bring  more  data  into  the 
evaluation  of  cancer  potency  have 
resulted  in  an  estimate  of  1  x  10  "  '/pg 
TEQ/kg-d.  According  to  the  Draft  2000 
Dioxin  Reassessment,  this  cancer  slope 
factor  represents  a  plausible  upper 
bound  on  risk  based  on  evaluation  of 
human  and  animal  data.  These  values 
are  approximately  six  times  higher  than 
previous  estimates  (USEPA,  1985  and 
USEPA,  1994a)  which  were  based  on 
fewer  data.  However,  the  EPA  SAB 
panel  was  not  able  to  reach  consensus 
on  a  single  value  for  a  dioxin  potency 
factor.  "Hie  SAB  panel  cited  differences 
of  opinion  on  the  adequacy  of  data  and 
modeling  approaches  and  assumptions 
as  their  reasons  for  not  reaching 
consensus  on  a  dioxin  cancer  slope 
factor. 

The  revised  Round  Two  land 
application  risk  assessment  uses  the 
cancer  slope  foctor  currently  used  by 
EPA  in  risk  assessments  (USEPA, 
1994a).  If  EPA  adopts  a  different  cancer 
slope  factor  for  assessing  the  risk  of 
cancer  firom  dioxin  prior  to  taking  final 
action  on  the  proposed  Roimd  Two  rule, 
EPA  will  evaluate  the  risk  of  cancer 
from  land-applied  sewage  sludge  using 
any  such  revised  cancer  slope  factor. 
Similarly,  to  the  extent  EPA  adopts  a 
policy  regarding  risks  of  non-cancer 
health  effects  from  dioxin  prior  to  the 
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final  decision  on  the  proposed  Round 
Two  rule,  the  Agency  will  evaluate  non- 
cancer  effects  associated  with  dioxins  in 
land-applied  sewage  sludge  using  any 
such  poUcy. 

In  order  to  give  the  public  an 
opporttmity  to  understand  and 
comment  on  how  the  particular 
approaches  contained  in  the  Draft 
Dioxin  Reassessment  could  potentially 
affect  the  proposed  Roimd  Two 
rulemaking,  EPA  is  presenting  a 
discussion  of  the  potential  impacts  of 
the  revised  cancer  slope  factor  and 
approaches  for  estimating  non-cancer 
effects  contained  in  the  Drah  Dioxin 
Reassessment  on  EPA's  revised  land 
application  risk  assessment.  This 
includes  a  discussion  of  backgroimd 
exposures  and  risks  based  on 
information  in  the  Draft  Dioxin 
Reassessment,  such  as  existing  body 
burden,  although  EPA  has  not  made  a 
final  decision  regarding  these  findings 
or  adopted  any  policy  with  respect  to 
regulating  dioxins  in  light  of 
background  exposiu-es  and  existing 
body  burden. 

A.  How  Would  the  Dioxin  Cancer  Risk 
from  Land  Application  Compare  to 
Background  Dioxin  Cancer  Risk? 

Dioxin  and  dioxin-like  compounds 
always  exist  in  nature  as  complex 
mixtures.  These  compounds  can  be 

auantified  in  environmental  media  and 
leir  potential  effects  assessed  as  a 
mixture.  As  previously  noted,  the 
contribution  of  the  other  "dioxin-like" 
compounds  is  quantified  by  treating 
each  as  having  a  defined  "toxicity 
equivalence"  to  dioxin  (toxicity 
equivalent  factor,  TEF).  The  TEQ 
concentration  is  calculated  by 
multiplying  the  concentration  of  each 
congener  in  the  sewage  sludge  by  its 
corresponding  TEF,  and  then  summing 
the  resulting  products  from  this 
calculation  for  all  29  congeners. 

The  significance  of  the  incremental 
exposure  and  risk  due  to  a  specific 
source  such  as  land  application  of 
sewage  sludge  is  best  understood  by 
discussing  it  in  the  context  of  general 
population  background  exposure  to 
dioxins.  The  fact  that  background 
exposures  and  body  biu-den  of  dioxins 
are  currently  high  for  the  general 
population  means  that  any  incremental 
exposure  from  a  particular  source  needs 
to  be  considered  in  context  of  its 
contribution  to  overall  risk.  The 
following  is  a  comparison  of  the  dioxin 
cancer  risk  the  EPA  calculated  from  the 
Agency's  revised  risk  assessment  to  the 
backgroimd  dioxin  cancer  risk  estimated 
from  the  Agency's  2000  Draft  Dioxin 
Reassessment.  "This  comparison 
considers  both  the  current  cancer  slope 


factor  the  Agency  has  been  using  since 
1985  and  the  revised  cancer  slope  factor 
contained  in  EPA's  2000  Draft  Dioxin 
Reassessment. 

The  revised  risk  assessment  for  land 
application  of  sewage  sludge  uses  the 
current  cancer  slope  factor  of  1.56  x 
10  -  "/pg  TEQ/kg-d.  The  estimated 
upper  bound  lifetime  risks  for  highly 
exposed  farm  family  adults  using  this 
cancer  slope  factor  range  from  4x10"' 
at  the  99th  percentile  to  1  x  10   *  at  the 
50th  percentile  for  multi-pathway 
exposure  to  dioxins  through  land- 
applied  sewage  sludge  (see  Table  5).  As 
indicated  in  Table  5,  the  estimated  risks 
for  children  are  less  than  or  equal  to  the 
estimated  risks  for  adults.  These  risks 
correspond  to  an  estimated  daily 
exposures  (adult)  ranging  from  0.3  pg 
TEQ/kg-d  at  the  99th  percentile  to  0.006 
pg  TEQ/kg-d  at  the  50th  percentile.  Use 
of  the  1  X  10  -  Vpg  TEQ/kg-d  cancer 
slope  factor  being  considered  in  the 
2000  Draft  Dioxin  Reassessment  would 
result  in  estimated  high-end  multi- 
pathway  lifetime  risks  for  highly 
exposed  farm  family  adults  ranging  from 
2.4  X  10  -  ■»  at  the  99th  percentile  to  6  x 
10-6  at  the  50th  percentile  (see  Table  7, 
below).  These  estimated  risks  using  a  1 
x  10  ~  3/pg  TEQ/kg-d  cancer  slope  factor 
are  based  on  the  same  daily  exposures 
indicated  in  Table  5.  Again,  the 
estimated  risks  for  children  would  be 
less  than  or  equal  to  the  estimated  risks 
for  adults  (see  table  7). 

Table  7.— Risks  for  Highly  Ex- 
posed Farm  Adult  and  Child  for 
All  Exposure  Pathways— (Q*=i 
x10-3pGTEQ/kg=d) 


Percentile 

Adult* 

Child" 

50th 

75th 

90th  ., 

6x10-* 
2x10-' 
6x10-» 
1  xlO-* 

axio--* 

6XIO-0 
2x10-* 
4x  10"' 

95th 

99th 

6x10-s 
1  x10-» 

*  Initial  exposure  begins  when  the  individual 
is  an  adult. 

**  Initial  exposure  begins  when  the  individual 
is  a  child.  . 

For  this  comparison  EPA  considered 
"background  risk"  to  be  the  upper 
bound  risk  for  the  general  population. 
Using  the  current  cancer  slope  factor  of 
1.56  x  10   '»/pg  TEQ/kg-d  and  current 
body  burden  and  exposure  levels,  the 
background  risk  for  the  general 
population  is  estimated  to  be 
approximately  1  x  10   ■♦.  By  comparison, 
EPA's  2000  Draft  Dioxin  Reassessment 
estimates  that  the  upper  bound  risk  for 
the  general  population  exceeds  1x10' 
using  a  revised  cancer  slope  factor  of  1 
X  10    Vpg  TEQ/kg-d.  Note  that  actual 
risks  for  individuals  are  a  function 


primarily  of  dietary  habits  and  could  be 
higher  or  lower.  Thus,  high-end 
incremental  risk  estimates  for  highly 
exposed  farm  families  from  land 
application  of  sewage  sludge  are 
approximately  an  order  of  magnitude 
(i.e.,  ten  times)  lower  than  background 
risks  for  the  general  population. 

These  risk  calculations  are  a  function 
of  dioxin  TEQ  dietary  intake.  Adult 
daily  intakes  of  dioxins,  furans  and 
coplanar  PCBs  are  estimated  to  average 
65  picograms  toxic  equivalents  per  day 
(pg  TEQ/ day)  frt)m  all  sources  for  the 
general  population.  By  comparison, 
land  application  of  sewage  sludge 
results  in  an  estimated  incremental 
intake  for  a  highly  exposed  adult  farmer 
of  0.45  pg  TEQ/day  at  the  50th 
percentile  of  exposure;  1.7  pg  TEQ/day 
at  the  75th  percentile;  4.5  pg  TEQ/day. 
at  the  90th  percentile;  9.1  pg  TEQ/day 
at  the  95th  percentile;  and  19.6  pg  TEQ/ 
day  at  the  99th  percentile.  These 
estimates  of  total  intake  of  dioxin  for 
highly  exposed  adult  farmers  are 
calculated  by  multiplying  the  estimated 
daily  exposures  from  land  application  of 
sewage  sludge  (in  pg  TEQ/kg--d:  see 
Table  5)  by  an  assumed  adult  body 
weight  of  70  kg. 

B.  How  Would  the  Non-Cancer  Dioxin 
Risk  from  Land  Application  Compare  to 
Background  Non-Cancer  Dioxin  Risk? 

EPA  traditionally  uses  a  "reference 
dose"  (RfD)  for  evaluating  the  potential 
for  non-cancer  effects  for  an  incremental 
exposure  that  results  fit)m  a  specific 
source  of  contamination.  The  RfD  is  an 
estimate  of  a  daily  oral  exposure  to  the 
human  population  that  is  likely  to  be 
without  an  appreciable  risk  of 
deleterious  non-cancer  effects  during  a 
lifetime.  RfDs  for  a  particular 
contaminant  are  a  useful  health 
benchmark  when  background  exposures 
are  low  or  nonexistent.  Background 
exposures  for  dioxin-like  compounds 
have  been  quantified  by  EPA  as  being  in 
the  range  of  1  pg  TEQ/kg  body  weight- 
day  for  adults.  On  a  body  burden  basis, 
the  background  exposure  for  adults  in 
the  United  States  has  been  quantified  at 
5  ng  TEQ/kg  whole  weight  basis 
(USEPA.  2000a.  See  Part  I,  Vol.  3.  Chap. 
4.).  The  Draft  Dioxin  Reassessment 
concluded  that  traditional  approaches 
for  setting  an  RfD  would  result  in  an 
RflD  for  dioxin  TEQs  that  is  likely  to  be 
substantially  below  current  background 
intakes.  For  this  reason,  EPA  believes 
that  establishment  of  an  RfD  that  is 
below  typical  background  exposures  is 
uninformative  in  judging  the 
significance  of  incremental  exposures. 
Consequently,  EPA  has  not  developed 
an  RfD  in  the  Draft  Dioxin  Reassessment 
(USEPA,  2000a.  See  Part  III,  Chap.  6.) 
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Instead,  the  Draft  Dioxin 
Reassessment  promotes  the  concept  of 
evaluating  an  incremental  percentage 
increase  over  background  approach  for 
assessing  potential  non-cancer  risk. 
There  are  two  approaches  to  evaluating 
the  incremental  percent  increase.  One  is 
based  on  dose  or  intake,  and  the  second 
is  based  on  body  burden.  The  Draft 
Dioxin  Reassessment  states  that  body 
burden,  rather  than  daily  dose,  is  a  more 
appropriate  metric  for  quantifying  risks 
of  cancer  as  well  as  non-cancer  health 
effects.  For  long-term  exposures  to  a 
steady  dose  (i.e.,  15-20  years  or  more), 
dose  and  body  biuden  are  correlated 
since  the  body  burden  will  tend  to 
approach  a  steady  state  with  long  term 
steady  exposures.  However,  a  short  term 
change  in  dose  will  not  result  in  the 
same  relative  change  in  body  burden. 
For  example,  a  short  term  elevated 
exposiire  to  dioxin,  say  an  exposure  ten 
times  higher  on  average  for  one  year, 
will  not  result  in  a  proportional  increase 
in  body  burden,  a  ten-fold  increase  in 
body  burden  in  this  example.  However, 
over  long  periods  of  time,  20  years  or 
more  for  example,  a  ten-fold  increase  in 
an  average  dose  will  result  in  a  ten-fold 
increase  in  body  burden. 

High-end  incremental  dioxin  body 
burdens  to  the  modeled  highly  exposed 
farm  population  associated  with  land 
application  of  sewage  sludge  are 
estimated  to  be  0.019  ng  TEQ/kg  body 
weight  at  the  50th  percentile  of 
exposure,  0.072  ng  TEQ/kg  body  weight 
at  the  75th  percentile  of  exposure,  0.19 
ng  TEQ/kg  body  weight  at  the  90th 
percentile  of  exposure,  0.39  ng  TEQ/kg 
body  weight  at  the  95th  percentile  of 
exposure,  and  0.84  ng  TEQ/kg  body 
weight  at  the  99th  percentile  of 
exposure  (Lorber  2002).  These  body 
burden  estimates  are  based  on  the 
estimated  daily  exposure  from  land 
application  of  sewage  sludge  for  highly 
exposed  adult  farmers  (see  Table  5)  and 
an  assumed  exposiire  time  of  at  least  20 
years.  As  described  in  the  Draft  Dioxin 
Reassessment,  the  general  population 
body  burden  spans  a  range  of  younger 
to  older  adults.  Evidence  clearly 
indicates  that  older  individuals  have 
body  burdens  that  are  higher  than 
younger  individuals,  mainly  because  of 
much  higher  exposures  in  past  decades. 
The  average  body  burden  of  yoimger 
adults  is  more  likely  to  be 


approximately  3  ng  TEQ/kg  body 
weight,  while  the  body  burden  of  older 
adults  would  be  higher  than  the  overall 
population  average  of  5  ng  TEQ/kg  body 
weight.  Women  of  childbearing  age,  a 
population  of  concern,  would  more 
likely  have  body  burdens  in  the  range  of 
3  ng  TEQ/kg  body  weight.  (USEPA, 
2000a.  See  Part  I,  Vol.  3,  Chap.  6.). 
Using  this  background  body  burden  and 
the  high-end  incremental  exposures 
associated  with  land  application  of 
sewage  sludge,  the  percentage  increases 
in  body  burdens  of  dioxins  for  highly 
exposed  adult  farmers  from  land 
application  of  sewage  sludge  are 
estimated  to  be  0.6  percent  at  the  50th 
percentile  of  this  modeled  population,  2 
percent  at  the  75th  percentile,  6  percent 
at  the  90th  percentile,13  percent  at  the 
95th  percentile  and  28  percent  at  the 
99th  percentile. 

Vm.  What  Is  EPA's  Assessment  of 
EfiBects  on  Ecological  Species? 

A.  What  Approach  Did  EPA  Use  for  the 
Screening  Ecological  Risk  Analysis  of 
Dioxins  in  Land-Applied  Sewage 
Sludge? 

In  response  to  public  and  peer  review 
comments  EPA  performed  a  screening 
ecological  risk  analysis  (SERA)  since  the 
December  1999  Round  Two  proposal. 
The  SERA  uses  a  two-phased  approach 
that  includes  (1)  an  initial  boimding 
estimate  to  assess  the  upper  bound 
potential  for  ecological  effects  at  a  high- 
end  of  exposure  and  (2)  a  deterministic 
assessment  focused  on  representative 
ecological  receptors. 

The  risk  measurement  chosen  for  this 
SERA  is  the  hazard  quotient  (HQ),  the 
ratio  of  the  exposure  (in  dose  or 
concentration)  to  an  ecological 
benchmark.  Media  concentrations  (e.g., 
sediment,  soil)  from  the  human  health 
risk  assessment  modeling  simulations 
were  used  to  predict  exposure  doses, 
and  HQs  were  calciilated  on  a  dioxin 
TEQ  basis.  Calculation  of  HQs  has  a 
binary  outcome:  either  the  chemical 
concentration  (or  dose)  is  below  the 
protective  ecological  benchmark 
{HQ<1),  or  it  is  equal  to  or  greater  than 
the  benchmark  (HQ>1).  Given  the 
assumptions  and  data  inputs  for  each 
stage,  the  HQ  results  are  presiimed  to 
progress  from  highly  uncertain  and 
highly  conservative  in  the  first  phase  to 


somewhat  less  conservative  and  more 
certain  in  the  second  phase. 

Screening-level  ecological  risk 
assessments  are  designed  to  provide,  for 
those  chemicals  and  receptors  that  pass 
the  screen,  a  high  level  of  confidence 
that  there  is  a  low  probability  of  adverse 
effects  to  ecologicad  receptors  (U.S.  EPA, 
2001c).  The  SERA  was  not  designed  or 
intended  to  provide  definitive  estimates 
of  risk;  rather,  the  SERA  provides 
insight  into  the  potential  for  ecological 
risk.  The  SERA  was  designed  to  be 
consistent  with  EPA's  Guidelines  for 
Ecological  Risk  Assessment  (USEPA, 
1998b). 

B.  How  Did  EPA  Conduct  the  Screening 
Ecological  Risk  Analysis? 

The  screening  ecological  risk  analysis 
addresses  the  29  dioxin  congeners 
modeled  in  "Exposure  Analysis  for 
Dioxins,  Dibenzofurans,  and  Coplanar 
Polychlorinated  Biphenyls  in  Sewage 
Sludge"  (USEPA,  2002b)  and  was  based 
on  media  concentrations  generated  in 
that  assessment. 

The  analysis  phase  of  the  SERA  began 
with  a  higUy  conservative  approach  to 
determine  whether  any  of  the  habitats, 
receptor  categories,  and  exposure  routes 
might  be  of  concern.  The  second  phase 
consisted  of  more  refined  deterministic 
analyses  based  on  somewhat  more 
representative  exposiue  scenarios.  Both 
phases  predicted  exposure  doses  and 
compared  those  estimates  to  ecological 
benchmarks  (i.e.,  the  HQ).  HQs  greater 
than  1  in  the  first  phase  analysis 
indicated  that  a  more  refined  analysis 
was  needed  to  determine  whether 
ecological  effects  are  expected. 

The  exposure  estimates  were  derived 
from  modeled  media  concentrations 
generated  in  the  human  health  risk 
assessment  (USEPA,  2002b).  For  the 
SERA,  annual  soil,  sediment,  and 
surface  water  concentrations  were  used 
as  the  basis  for  estimating  exposure  in 
all  phases  of  the  analysis.  Thus,  the 
SERA  inherently  assumes  a  one-year 
exposure  duration  for  ecological 
receptors.  The  model  calculates  average 
annual  exposines.  We  use  these  values 
as  high  end  representations  of  exposures 
over  the  lifetimes  of  the  evaluated 
receptors. 

Table  8  compares  the  values  and 
assujnptions  used  in  each  phase  of  the 
analysis. 


Table  8.— Values  and  Assumptions  for  the  Screening  Ecological  Risk  Analysis 


Parameter 

Ptiase  1— High  er)d  exposures 

Phase  2— deterministic  exposures 

Cogeners  addressed 

Receptors  

DIetarv  comoosition   

All 

Four  highly  exposed  mammals  and  birds 

Diets  reflecting  maximum  exposure 

Fixed  values 

All. 

35  representative  mammals  and  birds. 

Representative  diets. 

Biouptake  factors 

Fixed  values 
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Table  8.— Values  and  Assumptions  for  the  Screening  Ecological  Risk  Analysis— Continued 


Parameter 


Phase  1— High  end  exposures 


*ercent  of  diet  tal<en  from  contaminated  area  .. 
Ecological  benchmarks / 

^edia  concentrations  used  to  estimate  expo- 
sure. 


100%  .... 
NOAELs 


50th  and  90th  percentiles  and  maximum  for 
sewage  sludge. 


Phase  2— deterministk:  exposures 


100%. 

Maximum  allowable  toxicant  level.  cak:utated 

as  the  geometric  means  of  the  NOAELs 

and  LOAELs. 
90th  percentile  for  modeled  concentratwns  in 

environmental  media. 


The  exposure  scenarios  considered  in 
Ihe  SERA  include  the  agricultural 
application  of  sewage  sludge  in  crop 
fields  and  pastures,  silvicultural 
application,  and  application  to 
reclaimed  lands.  However,  only  the 
agricultural  application  in  crop  fields 
and  pastures  was  assessed 
quantitatively;  the  other  scenarios  were 
addressed  qualitatively  through 
comparison  with  agricultural 
application.  For  agricultural 
application,  the  SERA  addressed  two 
types  of  habitats.  The  first  habitat 
consisted  of  receptors  feeding  and 
foraging  in  the  agricultural  fields  where 
sewage  sludge  is  applied  (i.e.,  terrestrial 
habitat).  These  receptors  are  terrestrial 
vertebrates  that  eat  the  crops  and 
pasture  vegetation  (e.g.,  the  white-tailed 
deer),  or  that  eat  small  birds  and 
mammals  that  live  and  feed  in  the  fields 
(e.g.,  the  red  fox).  In  addition,  the 
agricultinal  field  includes  soil 
invertebrates  that  are  exposed  through 
direct  contact  with  the  land-applied 
sewage  sludge. 

The  second  type  of  habitat  consisted 
of  receptors  exposed  through  living  in 
or  feeding  from  nearby  surface  water 
bodies  that  receive  dioxin  loads  through 
runoff  (i.e.,  waterbody  margin  habitat). 
Aquatic  species,  such  as  fish  and 
aquatic  invertebrates,  were  assumed  to 
be  exposed  through  direct  contact  with 
dioxins  in  water  and  sediment  and 
through  ingesting  sediment  and  aquatic 
prey  items.  Terrestrial  species,  such  as 
the  raccoon  or  the  osprey,  were  assumed 
to  be  exposed  when  they  eat  aquatic 
prey,  such  as  fish,  mussels,  and  snails 
from  contaminated  water  bodies. 


Exposure  in  both  of  these  habitat 
types  was  based  on  the  common 
characteristics  of  terrestrial  and 
waterbody  margin  habitats,  respectively. 
Exposure  in  waterbody  margin  habitats 
is  influenced  by  variables  such  as  water 
body  size,  position  in  the  landscape, 
water  flow  rate,  bed  sediment 
composition,  periodicity  of  flood  events, 
and  the  presence  of  aquatic  vegetation. 
Exposure  in  terrestrial  systems  is 
dependent  upon  many  important  factors 
such  as  regional  location,  vegetative 
cover  type,  wildlife  community 
structure,  and  adequacy  of  food  sources. 
While  the  generalized  representative 
habitats  are  a  simplification  of  exposure 
scenarios,  they  captvire  the  basic 
elements  characteristic  of  most 
terrestrial  and  waterbody  margin 
habitats.  The  use  of  generalized 
terrestrial  and  waterbody  margin 
habitats  provided  a  screening-level 
context  for  this  analysis. 

Given  the  generalized  habitat  types 
for  the  SERA,  the  exposed  ecological 
species  were  selected  based  on  the 
following  criteria:  (1)  Represent  all 
trophic  levels  and  relevant  feeding 
guilds  (e.g.,  herbivores,  carnivores),  (2) 
represent  receptors  with  the  potential  to 
be  highly  exposed  to  dioxins  in  land- 
applied  sewage  sludge,  and  (3)  include 
receptors  with  as  wide  a  geographic 
distribution  as  possible,  avoiding  local 
receptors  or  those  with  narrow 
ecological  niches  because  sewage  sludge 
is  land  applied  throughout  the  United 
States.  Since  adequate  data  were 
identified  only  for  mammals  and  birds, 
assessment  endpoints  (i.e.,  HQs)  were 


quantitatively  screened  only  for  these 
wildlife  species  populations. 

The  most  significant  pathway  for 
vertebrate  exposures  to  dioxins  (e.g., 
mammals,  birds,  amphibians)  is 
ingestion,  and  exposure/risk  are 
expressed  in  terms  of  ingestion  dose. 
Ingestion  risk  estimates  for  terrestrial 
vertebrates  reflect  risk  to  an  individual 
in  a  species  population,  and  risk  to  a 
population  of  that  species  is  inferred 
through  the  selection  of  endpoints 
relevant  to  population  viability. 

C.  What  Are  the  Results  of  the  Screening 
Ecological  Risk  Analysis? 

Each  phase  of  the  SERA  was  designed 
to  provide  insight  into  the  potential  for 
adverse  ecological  effects.  Phase  1  was 
a  high-end  bounding  analysis,  and 
Phase  2  was  a  deterministic  analysis 
based  on  somewhat  more  representative 
exposure  parameters  and  somewhat  less 
protective  benchmarks.  In  the  Phase  1 
analysis,  HQ  values  greater  than  1  were 
calculated,  indicating  that  a  more 
refined  analysis  was  needed. 

For  the  Phase  2  analysis,  no  HQ 
values  exceeded  the  target  HQ  of  1; 
values  range  from  a  minimum  of  0.0035 
(Canada  goose)  to  a  maximum  value  of 
0.36  (short-tailed  shrew).  The  median 
HQ  for  the  receptors  assigned  to 
waterbody  margin  habitats  was  0.015, 
and  the  median  HQ  for  receptors 
assigned  to  terrestrial  habitats  was 
0.044,  indicating  that  the  potential  for 
effects  on  terrestrial  receptors  may  be 
somewhat  higher  than  for  receptors  in 
waterbody  margin  habitats.  The  results 
of  the  Phase  2  analysis  are  summarized 
below  in  Table  9. 


Table  9.— Phase  2  Results  for  Screening  Ecological  Risk  Analysis 


Species 


American  kestrel  ..... 

American  robin 

American  woodcock 

Bald  eagle  

Beaver  

Belted  kingfisher  

Black  bear 

Canada  goose 

Cooper's  hawk  

Coyote 

Deer  mouse  


HQ:  Terrestrial  habitats 


3.5E7O2  

1.2E-02  

1.8E-01   

not  assigned 
not  assigned 
not  assigned 

8.1E-02  

3.5E-03  

2.9E-02  

2.2E-01   

3.0E-01   


HQ:  Watertxxly  margin  habitats 


not  assigned, 
not  assigned, 
not  assigned. 
2.8E-03. 
2.5E-02. 
9.0E-03. 
not  assigned, 
not  assigned, 
not  assigned, 
not  assigned, 
not  assigned. 
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Table  9.— Phase  2  Results  for  Screening  Ecolcxsical  Risk  Analysis— Continued 


Species 

HQ:  Terrestrial  habitats 

HQ:  Watertwdy  margin  habitats 

4.4E-02  

not  assigned. 

f^rAAt  NuA  heron                 

not  assigned 

not  assianed  

3.5E-03. 

r^FAAn  hAmfi 

6.3E-03. 

not  assigned  

8.8E-03 

1.6E-01  

not  assigned. 

Lesser  scaup » 

1  ittiA  hrown  hat 

not  assianed    

2.1E-02. 

6.2E-02  

not  assigned. 

1  nnn-tailArl  uuaa^aI 

2  2E-01   

not  assigned. 

Mallard                                                

not  assigned  

1.0E-02. 

1.7E-02  

not  assigned. 

Mink                            

not  assigned  ..; 

2.3E-02. 

Muskrat                                     

not  assigned 

8.1E-02. 

Northern  bobwhite                         

1.3E-02  

not  assigned. 

not  assigned  

3.6E-03. 

PrairiA  \/oIa                                                               

2.3E-02  

not  assigned. 

Riwwwi                                                                            

4.4E-02  ; 

1.3E-01. 

Red  fox                                             

1.7E-01   

not  assigned. 

RAd-tailed  hawk                                         

1.9E-02  

not  assigned. 

River  otter  ^ 

^hrtrt-tAitArt  QhrAw 

not  assionsd  

2.6E-02. 

3.6E-01 

not  assigned. 

5^ort-tailAd  wAAfiAl                            

1.8E-01   

not  assigned. 

TrAA  qwaIIow 

2  8E-02  

not  assigned. 

Western  meadowlark  

1 .7E-02  ..^ 

6.1E-02  

not  assigned. 

Whrte-tailed  deer 

not  assigned. 

As  noted  above  sewage  sludge 
application  to  reclaimed  lands  and 
silvicultural  application  of  sewage 
sludge  were  addressed  qualitatively 
through  comparison  with  agricultural 
appUcation.  In  general,  reclamation  and 
silviculture  applications  of  sewage 
sludge  are  not  well  characterized. 
Reclamation  applications  can  consist  of 
spreading  sewage  sludge  on  reformed 
land  surfaces  as  an  amendment  to 
support  re-vegetation  or  as  fiU  material 
deposited  in  excavations.  In  the  former 
case,  some  tilling  may  occur  with 
landscaping  operations;  for  the  latter 
case,  tilling  is  imlikely.  In  either  case, 
the  dioxins  would  be  expected  to  bind 
to  soil  particles  and  to  display  fate  cmd 
transport  behavior  similar  to  that  in 
agricultural  fields.  While  the 
application  rates  and  frequency  are  not 
necessarily  comparable,  ecological 
exposures  are  likely  to  occur  in  a 
manner  similar  to  that  for  agriculttiral 
fields.  Terrestrial  vertebrates  feeding  at 
reclaimed  sites  would  generally  be 
similar  to  those  in  an  agricultural 
setting.  Receptors  and  pathways  of 
exposure  through  aquatic  systems 
would  also  be  expected  to  be  similar  to 
those  modeled  in  the  SERA. 

For  silviciiltural  application  of  sewage 
sludge,  EPA  assumed  that  sewage 
sludge  is  land-applied  once  per  site. 
Tilling  is  less  likely  to  occur  except  in 
reforestation  projects  where  site 
preparation  for  new  plantings  could 
include  tilling  of  sewage  sludge  into  the 
soil.  Many  of  the  avian  and  mammalian 
species  considered  in  the  agricultxiral 


analysis  for  the  field  habitat  are  also 
expected  to  feed  and  forage  in  forests 
and,  therefore,  the  screening  results  for 
field  habitats  are  considered  relevant  to 
the  forest  habitats.  Although  there  are 
forest  species  that  are  not  represented  in 
the  agricultural  scenario,  the  major 
trophic  elements  are  substantially 
represented.  For  these  reasons,  EPA 
believes  that  the  results  of  the  SERA 
also  provide  a  useful  indicator  for  the 
potential  for  adverse  ecological  effects  at 
reclamation  and  silvicultural  sites. 
Finally,  EPA  notes  the  following 
considerations  that  should  be 
recognized  due  to  the  screening  nature 
of  this  analysis: 

•  Becaxise  the  screening  methodology 
is  based  on  the  exceedance  of  a  target 
HQ  of  1,  the  outcome  of  the  screen  is 
binary:  HQ  <  1  or  HQ  >  1.  Although 
large  exceedances  suggest  a  greater 
potential  for  ecological  damage,  an  HQ 
of  50  is  not  necessarily  five  times  worse 
than  an  HQ  of  10. 

•  The  potential  for  adverse  ecological 
effects  (as  indicated  by  an  HQ 
exceedance)  should  not  be  confused 
with  the  ecological  significance  of  those 
effects.  Regardless  of  the  magnitude  of 
an  HQ  exceedance,  screening  results  can 
only  suggest  ecological  damage;  they  do 
not  demonstrate  actual  ecological 
effects,  nor  do  they  indicate  whether 
those  effects  will  have  significant 
implications  for  ecosystems  and  their 
components. 

•  Ecological  receptors  for  the 
screening  methodology  were  chosen  to 
represent  relatively  common  species 
populations.  Threatened  and 


endangered  species  and/or  habitats  were 
not  included  in  the  analysis  because  a 
different  type  of  spatial  resolution 
would  have  been  required  (i.e.,  co- 
occurrence of  threatened  and 
endangered  species/habitats  with 
sewage  sludge  application  sites). 
ConsequenUy,  the  screening  results  do 
not  indicate  whether  endangered 
species/habitats  are  at  risk. 

EPA  requests  comments  on  the 
methodology  and  data  used  for  the 
screening  ecological  risk  assessment. 
The  Agency  also  requests  comments  on 
the  results  derived  from  the  screening 
ecological  risk  analysis  summarized 
above. 

IX.  How  Might  the  New  Data  and 
Revised  Risk  Assessment  AfEect  EPA's 
Proposed  Dioxin  Concentration  Limit 
for  Land- Applied  Sewage  Sludgftand 
the  Proposed  Monitoring 
Requirements? 

A.  Possible  Implications  for  Proposed 
Concentration  Limit  for  Land-Applied 
Sewage  Sludge 

As  indicated  above,  the  revised  risk 
assessment  (probabilistic]  for  land 
application  of  sewage  sludge  estimates 
that  the  high-end  individual  excess 
lifetime  risk  to  the  highly  exposed 
modeled  population  using  the  ciurent 
cancer  slope  factor  could  range  from  2 
X  10-5  to  1  X  10-6  ("two  in  one- 
hundred  thousand"  to  "one  in  one 
million")  for  exposure  by  multiple 
pathways.  Use  of  the  cancer  slope  factor 
being  considered  in  the  2000  Draft 
Dioxin  Reassessment  would  result  in 


Federal  Register / Vol.  67,  No.  113 /Wednesday,  June  12.  2002 /Notices 


40573 


II 


estimated  high-end  multi-pathway 
lifetime  cancer  risks  ranging  from  1.2  x 
lO-*  to  6  X  10-6  for  this  same  highly 
exposed  modeled  population.  By 
comparison,  the  risk  assessment  for  the 
December  1999  proposal  (which  used  a 
deterministic  methodology  and  a 
number  of  different  assumptions;  see 
Section  VI.D.  of  this  Notice),  estimated 
a  high-end  cancer  risk  ofl.7xl0~* 
(USEPA,  1999b).  As  noted  in  the 
December  1999  proposal,  the  Agency 
considers  risks  in  the  range  of  1  x  10-* 
to  1  X  lO--*  ("one  in  one  million"  to 
"one  in  ten  thousand")  to  be  acceptable 
levels  of  risk.  The  revised  high-end  risk 
estimates  continue  to  fall  within  this 
range  of  acceptable  risks.  The  revised 
risk  assessment  also  shows  no 
measurable  change  in  risk  from 
requiring  all  sewage  sludge  to  meet  a 
300  ppt  TEQ  limit. 

B.  Effect  on  Proposed  Monitoring 
Requirements 

In  the  December  1999  proposal,  the 
Agency  proposed  two  alternative 
monitoring  schedules  based  on  the  level 
of  dioxins  in  sewage  sludge  to  be  land 
applied.  Specifically,  treatment  works 
and  other  sewage  sludge  preparers  that 
measure  the  level  of  dioxin  in  their 
sewage  sludge  to  be  between  300  ppt 
TEQ  and  30  ppt  TEQ  would  be  required 
to  monitor  annually.  Treatment  works 
and  sewage  sludge  preparers  that 
measure  dioxin  levels  of  30  ppt  TEQ  or 
less  for  two  consecutive  years  would  be 
required  to  monitor  every  five  years 
thereafter.  The  proposed  monitoring 
schedule  was  based  on  the  Agency's 
assumption  that  the  level  of  dioxins  in 
sewage  sludge,  both  nationally  and  from 
specific  sources,  is  relatively  constant 
over  time  and  may  be  decreasing.  The 
Agency  noted  that  since  the 
concentration  of  30  ppt  TEQ  which 
would  allow  less  frequent  monitoring  is 
a  full  order  of  magnitude  less  than  the 
proposed  nimieric  standard  of  300  ppt 
TEQ  (i.e.,  one-tenth),  the  chances  that 
such  a  sewage  sludge  would  exceed  the 
limit  are  small.  Furthermore,  the 
Agency  noted  that  any  health  risks 
associated  with  dioxin  exposure  from 
land  application  of  sewage  sludge  at 
these  levels  would  require  long-term 
exposure  (i.e.,  significantly  greater  than 
five  years)  to  potentially  present 
unreasonable  health  risks. 

As  noted  in  Section  V.H.  of  this 
Notice,  the  EPA  2001  dioxin  update 
survey  indicates  that  dioxin  levels  in 
sewage  sludge  appear  to  have  decreased 
from  1988  to  2001.  The  new  data  also 
indicate  diat  for  most  POTWs,  dioxin 
levels  appear  to  not  fluctuate  greatly 
over  time.  However,  the  sewage  sludge 
samples  which  had  the  highest  levels  of 


dioxins  in  either  the  1988  NSSS  or  2001 
EPA  update  survey  appeared  to 
evidence  greater  fluctuations  in  dioxin 
concentrations  than  the  other  sewage 
sludges.  As  also  previously  noted,  the 
data  for  facilities  where  monthly  data 
were  available  indicate  that  dioxin 
concentrations  tend  to  corroborate  these 
observations  from  the  EPA  2001  dioxin 
update  survey.  The  data  for  the  facilities 
where  monthly  data  were  available 
indicate  that  the  dioxin  concentrations 
are  relatively  consistent  over  time  on  a 
month-to-month  basis,  but  the 
variability  appeared  the  greatest  for  the 
facility  with  the  highest  dioxin 
concentrations  measured  in  its  sewage 
sludge  (see  Section  V.K.). 

The  Agency  continues  to  believe  that 
if  it  sets  a  dioxin  limit  of  300  ppt  TEQ, 
this  two-tier  monitoring  schedule  in  line 
with  the  December  1999  proposal  may 
be  appropriate.  For  facilities  where 
longer  term  monitoring  data  was 
available,  the  maximum  monthly 
concentration  of  dioxin  was  within  a 
factor  of  two  to  four  times  the  average 
concentration  for  that  facility.  By 
comparison,  the  proposed  monitoring 
schedule  would  allow  reduced 
monitoring  fi^quency  only  when  two 
consecutive  measiirements  were  a  factor 
of  ten  less  than  the  specified  limit. 
Furthermore,  no  POTWs  in  the  EPA 
2001  dioxin  update  survey  had 
consistentiy  high  levels  of  dioxins  in 
thefr  sewage  sludge;  and  the  revised  risk 
assessment  predicts  that  even  long  term 
exposure  to  dioxins  in  land-applied 
sewage  sludge  would  result  in  negligible 
increases  in  risk. 

Based  on  the  data  from  the  EPA  2001 
dioxin  update  survey,  approximately  31 
percent  of  POTWs  produce  sewage 
■  sludge  with  dioxin  levels  between  30 
ppt  TEQ  and  300  ppt  TEQ  (USEPA. 
2002a).  These  POTWs  would  be 
required  to  monitor  annually  for  dioxin 
under  the  proposed  monitoring 
schedule  if  their  sewage  sludge  is  land 
applied.  (By  comparison,  approximately 
61  percent  of  POTWs  previously  were 
estimated  to  produce  sewage  sludge 
with  dioxin  levels  between  30  ppt  TEQ 
and  300  ppt  TEQ  based  on  the  data 
available  to  EPA  at  the  time  of  the 
December  1999  proposal  (USEPA, 
1999d).) 

The  costs  associated  with  monitoring 
for  dioxin  annually  at  facilities  with 
sewage  sludge  concentrations  between 
30  ppt  TEQ  and  300  ppt  TEQ  previously 
was  estimated  to  be  $1,224,000  based  on 
the  sewage  sludge  dioxin  data  available 
to  EPA  at  the  time  of  the  December  1999 
proposal  (USEPA,  1999d).  EPA  now 
estimates  the  costs  associated  with 
monitoring  for  dioxin  annually  at 
facilities  with  sewage  sludge  dioxin 


concentrations  between  30  ppt  TEQ  and 
300  ppt  TEQ  would  be  approximately 
$656,000  (USEPA.  2002d). 

Based  on  the  new  data,  EPA  is 
considering  whether  alternatives  to  the 
proposed  monitoring  scheme  would  be 
more  appropriate.  Because  the  data 
continue  to  show  periodic  "spikes,"  and 
the  data  indicates  that  these  higher 
levels  of  dioxin  may  not  remain  for  long 
periods  of  time,  a  different  monitoring 
schedule  may  be  indicated.  Similarly, 
the  data  indicates  that  sewage  sludge 
with  lower  levels  of  dioxins  may  not 
fluctuate  as  greaUy,  which  may  indicate 
a  different  threshold  or  monitoring 
frequency  than  those  proposed.  For 
example,  monitoring  every  two  years 
rather  than  aimually;  or  at  some  other 
interval  may  be  more  appropriate. 

The  percentage  of  lana-applied 
sewage  sludge  which  would  have  to  be 
monitored  annually  would  be  reduced  if 
the  threshold  for  annual  dioxin 
monitoring  was  set  at  a  higher 
concentration  than  30  ppt  TEQ. 
Likiswise,  the  percentage  of  land-applied 
sewage  sludge  which  would  have  to  be 
monitored  annually  would  be  greater  if 
the  threshold  for  annual  dioxin 
monitoring  was  set  at  a  lower 
concentration  than  30  ppt  TEQ.  As  an 
example.  13  percent  of  POTWs  produce 
sewage  sludge  between  50  ppt  TEQ  and 
30b  ppt  TEQ  based  on  data  from  the 
EPA  2001  dioxin  update  survey 
(USEPA,  2002a).  This  compares  to  31 
percent  of  POTWs  with  sewage  sludge 
dioxin  concentrations  between  30  ppt 
TEQ  and  300  ppt  TEQ,  as  noted  above. 

The  Agency  requests  comments  on 
the  proposed  monitoring  schedule  and 
the  threshold  concentration  of  dioxin 
that  would  allow  for  more  or  less 
frequent  monitoring.  Specifically.  EPA 
requests  comments  on  whether  other 
schedules  which  would  require  more  or 
less  frequent  monitoring  would  be  more 
appropriate.  EPA  also  requests  comment 
on  whether  a  monitoring  requirement  in 
lieu  of  a  numeric  limit  should  be 
considered. 

X.  How  Might  the  New  Data  and 
Revised  Risk  Assessment  Affect  EPA's 
Proposal  for  Small  Entities? 

EPA  proposed  to  exclude  from  the 
proposed  land  application  requirements 
relating  to  dioxins,  sewage  treatment 
works  with  a  wastewater  flow  of  one 
MGD  or  less  and  sewage  sludge-only 
entities  which  prepare  290  dry  metric, 
tons  or  less  of  sewage  sludge  aimually 
for  land  application.  (EPA  estimates  that 
a  one  MGD  treatment  works  produces 
approximately  290  dry  metric  tons  of 
sewage  sludge  annually.)  Sewage  sludge 
from  these  small  preparers  would  be 
excluded  from  the  limitation  on  dioxins 


40574 


Federal  Register /Vol.  67,  No.  1.13 /Wednesday,  June  12,  2002 /Notices 


riili 


in  sewage  sludge.  Such  preparers  could 
continue  to  land  apply  dieir  sewage 
sludge  with  no  further  restriction  due  to 
the  sewage  sludge'-j  dioxin  content. 

The  December  1999  proposal 
indicated  that  EPA  believes  that  this 
exclusion  is  appropriate  for  several 
reasons.  First,  less  than  eight  percent  of 
the  total  sewage  sludge  that  is  land 
applied  is  produced  by  sewage 
treatment  works  with  flow  rates  of  one 
MGD  or  less  (USEPA.  1990).  Second,  the 
probability  that  this  small  amount  of 
sewage  sludge  (i.e.,  42  dry  metric  tons 
per  facility  annually,  which  is  the 
average  amoimt  of  sewage  sludge 
produced  by  POTWs  less  than  one 
MGD)  could  unreasonably  increase 
health  risks  for  any  individual  is 
extremely  small.  EPA  specifically 
requested  comment  on  the  Agency's 
proposal  to  exclude  small  preparers 
from  any  requirements  relating  to 
dioxins  in  sewage  sludge  to  be  land 
applied. 

the  new  data  that  EPA  collected  on 
the  levels  of  dioxins  found  in  sewage 
sludge  (USEPA.  2002a)  and  the  revised 
land  application  risk  assessment 
(USEPA,  2002b),  provide  additional 
■  information  which  the  Agency  believes 
supports  the  proposal  to  exclude  sewage 
treatment  works  with  a  wastewater  flow 
of  one  MGD  or  less  and  sewage  sludge- 
only  entities  which  prepare  290  dry 
metric  tons  or  less  of  sewage  sludge 
annually  for  land  application. 

The  levels  of  dioxins  in  sewage  sludge 
from  treatment  works  with  a  wastewater 
flow  of  one  MGD  or  less  was  measurably 
less  than  the  levels  of  dioxins  in  sewage 
sludge  from  facilities  with  a  wastewater 
flow  greater  than  one  MGD  (USEPA. 
2002a).  The  highest  observed  level  of 
dioxins  from  treatment  works  with  a 
wastewater  flow  of  one  MGD  or  less  was 
78.6  ppt  TEQ.  This  compares  to  the 
highest  observed  value  of  718  ppt  TEQ 
for  dioxins  for  facilities  with  a 
wastewater  flow  greater  than  one  MGD. 
The  average  (mean)  and  95th  percentile 
values  dioxins  for  treatment  works  with 
a  wastewater  flow  of  one  MGD  or  less 
also  were  measurably  less  compared  to 
treatment  works  with  flows  greater  than 
one  MGD:  26.5  ppt  TEQ  and  67.1  ppt 
TEQ,  respectively  for  treatment  works 
with  a  wastewater  flow  of  one  MGD  or 
less  compared  to  44.1  ppt  TEQ  and  94.8 
ppt  TEQ,  respectively  for  treatment 
works  with  a  wastewater  flow  greater 
than  one  MGD. 

The  revised  risk  assessment 
methodology  does  not  allow  EPA  to 
make  a  separate  risk  estimate  for 
treatment  works  with  wastewater  flows 
of  one  MGD  or  less  because,  other  than 
the  dioxin  levels  in  sewage  sludge 
discussed  above,  there  are  no  relevant 


factors  considered  in  the  risk 
assessment  which  vary  specifically 
based  on  the  capacity  of  the  treatment 
works  .  However,  the  Agency  believes 
the  revised  risk  assessment  provides 
further  indication  that  the  minimal 
amounts  of  sewage  sludge  from 
treatment  works  with  wastewater  flows 
of  one  MGD  or  less  would  be  very 
unlikely  to  produce  an  unreasonable 
increase  in  health  risks  for  any 
individual. 

The  revised  risk  assessment  estimates 
that  the  high-end  incremental  adult 
lifetime  risk  for  highly  exposed  farm 
families  associated  with  dioxins  in  land- 
applied  sewage  sludge  ranges  from  4  x 
10  -  5  at  the  99th  percentile  to  1  x  10  ~  * 
at  the  50th  percentile,  which  equates  to 
less  than  0.006  cancer  cases  annually. 
The  key  variable  in  this  risk  estimate 
that  can  be  related  to  treatment  facility 
size  is  the  distribution  of  farm  sizes  to 
which  the  sewage  sludge  is  land- 
applied.  The  revised  risk  assessment 
used  a  distribution  of  median  farm  sizes 
for  41  meteorologic  regions  ranging  from 
24.2  acres  to  1241.7  acres  (USDA,  1997). 
For  this  distribution,  the  average  farm 
size  is  487  acres  and  the  median  farm 
sizes  is  120  acres.  By  comparison,  the 
average  amoimt  of  sewage  sludge 
produced  by  a  treatment  works  with  a 
wastewater  flow  of  one  MGD  or  less 
(i.e.,  42  dry  metric  tons  annually)  would 
be  applied  to  approximately  10  acres  of 
farmland  when  applied  at  agronomic 
rates  (i.e.,  4  metric  tons  per  acre 
annually).  Thus,  the  acreage  impacted 
by  treatment  works  with  a  wastewater 
flows  of  one  MGD  is  significantly  less 
than  that  which  would  result  in  an 
estimated  risk  of  1  x  10  "6.  On  this  basis, 
EPA  believes  that  the  amount  of  sewage 
sludge  produced  by  treatment  works 
with  a  wastewater  flow  of  one  MGD  or 
less  is  not  sufficient  to  result  in  an 
unreasonable  risk  to  potentially  exposed 
populations.  Again,  EPA  specifically 
invites  comment  on  the  Agency's 
proposal  to  exclude  small  entities  from 
any  limit  for  dioxins  in  sewage  sludge 
to  be  land  applied. 

XI.  How  Does  the  New  Data  and 
Revised  Risk  Assessment  Affect  EPA's 
Cost  Estimates? 

As  noted  in  the  December  1999 
proposal,  the  increased  costs  which 
would  be  imposed  by  the  proposed 
regulation  are  the  costs  for  initially 
monitoring  for  dioxins  by  all  land- 
applying  treatment  works  greater  than 
one  MGD,  annual  monitoring  at  those 
facilities  with  dioxin  levels  between  30 
ppt  TEQ  and  300  ppt  TEQ,  and 
switching  to  co-disposal  with  municipal 
solid  waste  for  cuirrent  land  appliers 
whose  sewage  sludge  contains  over  300 


ppt  TEQ  of  dioxins.  The  Agency 
assumed  that  the  cost  of  measuring 
dioxins  in  sewage  sludge  is  $2,000  per 
sample  and  the  cost  to  switch  to  co- 
disposal  with  municipal  solid  waste 
was  $189  per  dry  metric  ton  in  1998 
dollars.  For  the  proposal,  EPA  estimated 
that  the  annualized  cost  of  this 
regulation  nationwide  would  be 
approximately  $18  million.  Of  this 
amoimt,  13  percent  was  for  monitoring, 
and  the  balance  is  for  switching  use  or 
disposal  practices  (USEPA,  1999d). 

EPA  has  updated  these  cost  estimates 
(USEPA  2002d).  The  Agency  assumes 
that  the  cost  to  switch  to  co-disposal 
with  municipal  solid  waste  has  risen  to 
$197  per  dry  metric  ton  in  year  2000 
and  that  the  cost  of  measuring  dioxins 
in  sewage  sludge  remains  at  $2,000  per 
sample.  On  this  basis,  EPA  now 
estimates  that  the  annualized  cost  of 
this  regulation  Nationwide  would  be 
approximately  $4.5  million  if  the  dioxin 
limit  for  land  application  of  sewage 
sludge  is  300  ppt  TEQ.  The  decrease  in 
the  estimated  cost  results  from  the 
smaller  percentage  of  sewage  sludge  that 
would  exceed  a  300  ppt  TEQ  dioxin 
limit  based  on  the  data  from  the  EPA 
2001  dioxin  update  survey  (i.e.,  1%  vs. 
5%).  The  estimated  benefits  of  a  300  ppt 
limit  would  be  very  low,  since  such  a 
limit  would  not  likely  produce  a 
detectable  change  in  lifetime  cancer 
risk,  even  to  hi^ly  exposed  farm 
families  and  using  conservative 
assumptions,  and  no  species  in  the 
SERA  has  a  HQ  above  1 ,  even  in  the 
baseline  with  no  limits. 

XII.  Identification  and  Control  of 
Dioxin  Sources  that  Contribute  to 
Elevated  Dioxin  Levels  in  Sewage 
Sludge. 

Both  the  EPA  2001  dioxin  update 
survey  and  the  2001  AMSA  Survey 
found  a  small  percentage  of  sewage 
sludge  samples  with  dioxin 
concentrations  which  were  significantly 
higher  than  most  of  the  other  the  sewage 
sludge  samples  in  the  survey.  The  EPA 
2001  dioxin  update  survey  found  only 
1  percent  of  the  samples  with  a  dioxin 
concentration  greater  than  100  ppt  TEQ 
(compared  to  an  average  (mean)  of  31.6 
ppt  TEQ).  The  AMSA  2001  survey 
found  less  than  5  percent  of  the  samples 
analyzed  in  their  survey  with  a  dioxin 
concentration  greater  than  100  ppt  TEQ 
(compared  to  an  average  (mean)  of  48.6 
ppt  TEQ.) 

Even  though  relatively  few  sewage 
sludge  samples  have  elevated 
concentrations  of  dioxins,  those  that  do 
can  have  levels  which  are  much  higher 
than  the  values  typically  observed.  The 
highest  dioxin  concentration  measured 
in  the  2001  EPA  and  AMSA  surveys 
were  718  ppt  TEQ  and  3,590  ppt  TEQ. 
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respectively.  In  addition,  as  discussed 
previously  in  this  Section  of  today's 
notice,  higher  levels  of  dioxins  in 
sewage  sludge  appear  to  be  transient 
and  may  not  be  consistently  identified. 
While  the  revised  risk  assessment  shows 
no  measurable  change  in  the  risk  from 
eliminating  these  spikes  to  individuals 
exposed  through  land  application  of 
sewage  sludge,  the  Agency  believes  it 
may  be  beneficial  to  develop  a 
procedure  to  identify  the  sources 
contributing  to  higher  levels  of  dioxins 
in  sewage  sludges.  Relatively  high  levels 
of  dioxin  in  sewage  sludge  may  be  an 
indication  of  sources  in  the  treatment 
works'  service  area  with  even  higher 
levels  of  dioxins. 

The  Agency  is  requesting  comments 
on  a  methodology  to  assist  communities 
in  identifying  sources  of  elevated 
dioxins  in  their  sewage  sludge.  This 
methodology  relies  on  two 
complementary  elements  to  identify 
sources  of  dioxin:  (1)  Identification  of 
sources  known  to  be  generators  or  sinks 
for  dioxin  (e.g.,  specific  chemical 
manufacturing  operations,  combustion 
sources  or  contaminated  landfills);  and 
(2)  comparison  of  the  mix  of  the  29 
dioxin  congeners  measured  in  a 
particular  sewage  sludge  sample  to  the 
"fingerprint"  of  29  dioxin  congeners  for 
known  sources  of  dioxins.  The 
methodology  would  be  used  by 
communities  to  reduce  levels  of  dioxins 
in  their  sewage  sludge  by  eliminating 
these  sources  of  dioxins  from  the 
collection  system  or  remediating 
contaminated  sites. 

The  first  element  of  this  methodology 
is  identification  of  local  industrial, 
commercial  and  other  sources  with 
inputs  to  municipal  sanitary  sewers 
which  have  a  potential  to  contain 
significant  levels  of  dioxins.  The 
primary  database  used  to  make  these 
identifications  would  be  the  Agency's 
updated  2001-2002  Toxics  Release 
Inventory.  The  Toxics  Release  Inventory 
is  a  valuable  source  of  nationwide 
information  regarding  toxic  chemicals 
that  are  being  used,  manufactured, 
treated,  transported  or  released  into  the 
environment.  Toxics  Release  Inventory 
data  includes  the  local  discharges  of 
chemicals  to  sanitary  sewers  by 
industrial  and  commercial 
establishments.  Other  potential  local 
sources  of  dioxins  in  sewage  sludge 
include  leachate  from  landfills, 
contaminated  manufacturing  and 
disposal  sites,  and  scrubber  water  from 
^mbustion  operations. 

Identification  of  possible  sources  of 
dioxins  in  sewage  sludge  also  will  be 
aided  by  reviewing  data  available  from 
local  pretreatment  programs  and  the 
results  of  detailed  studies  conducted  in 


any  communities  which  have  attempted 
to  identify  sources  of  dioxins  in  their 
sewage  sludge.  Industry  listings  for  local 
pretreatment  programs  will  be  reviewed 
to  determine  which  are  likely  sources  of 
elevated  dioxins  in  sewage  sludge.  With 
respect  to  community-specific  studies, 
EPA  has  received  information  which 
indicates  that  elevated  concentrations  of 
dioxins  in  the  sewage  sludge  may  be 
due  to  non-point  source  contamination. 
Non-point  source  contamination  comes 
from  erodible  soils  that  contain  elevated 
levels  of  dioxins  and  periodically  enter 
either  sanitary  sewers  as  a  result  of 
infiltration  during  precipitation,  or 
combined  sewers  through  normal 
stormwater  flows. 

The  second  element  of  a  methodology 
to  identify  sources  which  contribute  to 
elevated  dioxins  in  sewage  sludge  is  to 
compare  the  mix  of  dioxin  congeners  in 
a  particular  sewage  sludge  to  the  mix  of 
dioxin  congeners  in  known  sources  of 
dioxins.  Mixtures  of  the  29  congeners  of 
dioxins  have  distinct  patterns  (profiles 
or  "fingerprints")  of  relative  proportions 
for  each  of  the  congener  classes  (i.e., 
dioxins,  dibenzofurans  and  coplanar 
PCBs)  depending  on  the  source  of 
dioxins.  For  example,  dioxins  produced 
by  combustion  have  a  different 
"fingerprint"  than  dioxins  produced  by 
chemical  processes  such  as  pulp  and 
paper  mill  bleaching  with  chlorine  or 
pentachlorophenol  manufacturing.  By 
examining  these  congener 
"fingerprints",  it  is  possible  to  identify 
likely  manufacturing,  chemical  or 
combustion  processes  that  produced 
that  particular  profile.  Dioxin  congener 
profiles  from  the  sewage  sludge  samples 
with  elevated  dioxia  concentrations 
from  the  2001  EPA  and  AMSA  surveys 
will  be  compared  against  known  dioxin 
profiles  of  samples  from  various 
manufacturing,  chemical  and 
combustion  and  chemical  processes. 
These  comparisons  can  be  used  in  the 
source  identification  portion  of  the 
methodology  described  above. 

EPA  is  inviting  comments  on  this 
overall  methodology  to  identify  and 
reduce  or  eliminate  sources  of  dioxins 
entering  wastewater  treatment  plants 
that  contribute  to  elevated  levels  of 
dioxins  in  sewage  sludge.  In  particular, 
comments  are  invited  on  the  two  phase 
approach  to  identify  these  sources 
described  above.  Note  that  EPA  is  not 
proposing  use  of  this  methodology  in  a 
regulatory  context,  but  rather 
developing  it  as  a  tool  for  use  by  POTWs 
and/or  communities  on  a  voluntary 
basis. 

Xin.  Request  for  Public  Comments 

While  EPA  is  requesting  comments  on 
all  of  the  information  discussed  in  this 


Notice,  the  Agency  hopes  that  public 
comments  will  also  focus  specifically  on 
the  following  aspects  of  this  Notice: 

(1)  The  significance  of  the  differences 
in  dioxin  concentrations  in  sewage 
sludge  measured  at  facilities  with 
wastewater  flows  greater  than  one  MGD 
compared  to  dioxin  concentrations  in 
sewage  sludge  at  facilities  with 
wastewater  flows  less  than  one  MGD 
(V.G.). 

(2)  The  significance  of  the  differences 
in  dioxin  concentrations  in  sewage 
sludge  measured  in  the  EPA  2001 
dioxin  update  survey  compared  to 
dioxin  concentrations  in  sewage  sludge 
measured  in  the  1988  NSSS  (V.H.). 

(3)  Choice  of  the  highly  exposed  farm 
family  as  the  modeled  population  for 
the  revised  risk  assessment  and  the 
assumptions  related  to  this  choice  of 
modeled  population.  (VI.D.). 

(4)  All  of  the  assumptions  related  to 
exposure,  fate  and  transport  used  in  the 
revised  risk  assessment ,  including  the 
specific  assumptions  related  to  the 
farming  and  grazing  practices  used  by 
the  modeled  farm  family  (VI.D.), 

(5)  The  treatment  of  non-detects  in  the 
revised  risk  assessment  and  the  effect  on 
estimating  risk  (VI.E.). 

(6)  The  assumptions  and  values  used 
to  estimate  how  much  dioxins  are  being 
transported  to  individuals  in  the 
modeled  farm  family  (e.g.,  the  sources 
(store-bought  versus  farm-produced], 
types  and  dioxin  contamination  levels 
of  poultry  feeds.)  (VI.F.) 

(7)  The  methodology  and  data  used 
for  the  screening  ecological  risk 
assessment  (VIII.A.  and  VIII. B);  and  the 
results  derived  from  the  screening 
ecological  risk  analysis  (VIII.C.). 

(8)  The  significance  of  the  finding  that 
setting  a  300  ppt  TEQ  limit  would  make 
no  detectable  difference  in  the  risk  of 
cancer  to  the  highly  exposed  farm 
family. 

(9)  Taking  no  action  with  respect  to 
regulating  dioxins  for  land  application 
(IX.). 

(10)  The  proposed  monitoring 
schedule  and  the  threshold 
concentration  of  dioxin  that  would 
allow  for  less  frequent  monitoring,  and 
specifically,  on  whether  other  schedules 
which  would  require  more  or  less 
frequent  monitoring  would  be  more 
appropriate  (IX.). 

(11)  Excluding  small  entities  from  the 
limit  for  dioxins  in  sewage  sludge  to  be 
land  applied  (X.). 

(12)  A  methodology  to  assist 
communities  in  voluntarily  identifying 
and  reducing  or  eliminating  sources  of 
dioxins  entering  wastewater  treatment 
plants  that  contribute  to  elevated  levels 
of  dioxins  in  sewage  sludge  (XII.). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7229^] 
RIN  2060-AE44 

National  Emission  Stamlards  for 
Hazardous  Air  Pollutants  From 
Phosphoric  Acid  Manufacturing  Plants 
and  PtMMphate  Fertilizers  Production 
Plants 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  amendment. 

summary:  The  EPA  received  adverse 
comment  on  the  direct  final  action 
published  on  December  17,  2001  (66  FR 
65072)  to  amend  the  national  emission 
standards  for  hazardous  air  pollutants 
from  phosphoric  acid  manufactiiring 
plants  and  phosphate  fertilizers 
production  plants.  We  stated  in  that 
direct  final  action  that,  if  we  received 
adverse  comment  by  January  16,  2002, 
we  would  publish  a  timely  withdrawal 
in  the  Federal  Register.  We,  however, 
did  not  publish  the  withdrawal  prior  to 
the  February  15,  2002  effective  date  of 
the  direct  final  rule  as  we  did  not 
receive  the  comment  until  February  12, 
2002.  (As  explained  further  below,  the 
comment  was  dated  within  the  time 
period  specified  for  submitting 
comments,  and  we  assume  that  oiu*  late 
receipt  of  the  comment  resulted  from 
problems  with  mail  delivery  in  the 
Washington,  DC  area  in  the  aftermath  of 
the  events  of  September  11,  2001.)  In 
this  action,  we  are  removing  one  of  the 
amendments  (an  emission  limit)  that 
was  published  in  the  December  17,  2001 
direct  final  rule  for  phosphoric  acid 
manufacturing  plants  and  reinstating 
the  corresponding  emission  limit  in 
existence  prior  to  the  effective  date  of 
the  direct  final  rule.  We  will  address  the 
adverse  comment  in  a  subsequent  final 
action  based  on  the  parallel  proposal 
also  published  on  December  17,  2001. 
Notice  of  that  final  action  should  be 
published  in  the  Federal  Register  in  the 
very  near  futiue. 

Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(3)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  this  rule  find  without 
notice  and  comment  procediu'es  because 
under  the  terms  of  the  December  17, 


2001  direct  final  action,  this  amendment 
to  the  national  emission  standards  for 
phosphoric  acid  manufacturing  plants 
should  not  have  occurred.  Thus,  notice 
and  comment  an  contrary  to  the  public 
interest  and  unnecessary.  We  find  that 
the  circimistances  described  constitute 
good  cause  iinder  5  U.S.C.  553(b)(3)(B) 
and  553(d)(3)  which  authorizes  an 
agency  to  make  a  rule  immediately 
effective  where  it  finds  that  there  is 
good  cause  for  doing  so. 

EFFECTIVE  DATE:  June  12,  2002. 

ADDRESSES:  Docket  No.  A-94-02, 
containing  information  relevant  to  the 
direct  final  action  being  withdrawn,  is 
available  for  public  inspection  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  (except  for  legal 
holidays)  at  the  following  address:  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  U.S.  EPA,  401  M  Street, 
SW.,  Room  M-1500,  Waterside  Mall 
(ground  floor),  Washington,  DC  20460  or 
by  phoning  the  Air  Docket  Office  at 
(202)  260-7548.  Refer  to  Docket  No.  A- 
94-02.  The  Docket  Office  may  charge  a 
reasonable  fee  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  Medley,  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  at  (919)  541- 
5422,  e-mail:  medley.tanya@epa.gov, 
facsimile  (919)  541-5600. 

SUPPLEMENTARY  INFORMATION:  On  June 
10,  1999  (64  FR  31358),  we  published 
the  final  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
phosphoric  acid  manufacturing  plants 
(40  CFR  63,  subpart  AA)  and  the 
NESHAP  for  phosphate  fertilizers 
production  plants  (40  CFR  63,  subpart 
BB).  Subsequent  to  that  publication,  The 
Fertilizer  Institute  (TFl)  filed  a  petition 
with  the  United  States  Court  of  Appeals 
for  the  District  of  Colimibia  Circuit 
challenging  several  aspects  of  the 
NESHAP  for  phosphoric  acid 
manufacturing  plants  and  phosphate 
fertilizers  production  plants. 

The  EPA  entered  into  discussions 
with  TFI  on  their  issues  and  reached  a 
Settlement  Agreement  on  June  26,  2001. 
The  NESHAP  for  phosphoric  acid 
manufacturing  plants  and  phosphate 
fertilizers  production  plants  were 
subsequently  amended  to  clarify  our 
intent  regarding  the  daily  averaging  of 
monitored  operating  parameters  of  air 
pollution  control  devices  and  the 
establishment  of  baseline  average  values 
for  the  monitored  parameters;  and  to 
revise  the  particulate  matter  emission 
limit  for  phosphate  rock  calciners 
subject  to  the  NESHAP  for  phosphoric 
acid  manufacturing  plants. 


These  amendments  were 
accomplished  through  a  direct  final 
action  (66  FR  65072)  and  a  parallel 
proposal  (66  FR  65079)  published  in  the 
Federal  Reeister  on  December  17,  2001. 

We  stated  in  the  direct  final  action 
that  if  we  received  adverse  comment  by 
January  16,  2002,  we  would  publish  a 
withdrawal  in  the  Federal  Register  that 
this  direct  final  rule  will  not  take  effect. 
We  received  one  adverse  comment  that 
addressed  only  the  revised  emission 
limit  for  particulate  matter  emissions 
from  phosphate  rock  calciners  that  are 
subject  to  the  NESHAP  for  phosphoric 
acid  manufactiuing  plants.  This 
comment  letter  was  dated  January  11, 
2002,  but  EPA's  Air  Docket  marked  the 
letter  as  being  received  on  February  12, 
2002.  For  purposes  of  today's  action,  we 
assume  that  the  comment  was  received 
after  the  official  close  of  the  comment 
period  due  to  continuing  delays  in  U.S. 
mail  delivery  to  all  EPA  offices  in 
Washington  DC,  including  EPA's  Air 
Docket,  due  to  concerns  about  possible 
contamination.  As  a  result,  we  are 
rescinding  the  change  to  the  emission 
limit  in  40  CFR  63.602  (d)  established 
by  the  direct  final  rule  and  reinstating 
the  emission  limit  in  existence  prior  to 
the  effective  date  of  the  direct  final  rule. 
That  will  give  us  an  opportunity  to 
further  evaluate  the  merits  of  the 
comment  and  respond  to  it  in  the 
context  of  final  action  on  the  parallel 
proposal  that  was  published  along  with 
the  direct  final  rule. 

Because  we  received  an  adverse 
comment  on  one  of  the  amendments  to 
the  NESHAP  for  phosphoric  acid 
manufacturing  plants,  the  direct  final 
rule  effecting  that  amendment,  by  its 
terms,  should  not  have  become 
effective.  We,  therefore,  are  hereby 
removing  that  amendment  in  today's 
action,  and  reinstating  the 
corresponding  provision  previously  in 
existence. 

This  removal  action  is  simply  a 
ministerial  correction  of  one  provision 
(i.e.  the  revised  emission  limit  for 
particulate  emissions  from  phosphate 
rock  calciners)  in  the  prior  direct  final 
rulemaking,  which  by  its  terms  should 
not  have  become  effective  because  a 
party  commented  adversely  on  this 
amendment  to  the  NESHAP  for 
phosphoric  acid  manufacturing  plants. 
Therefore,  we  are  invoking  the  good 
cause  exception  under  the  APA,  5 
U.S.C.  553(b)(3)(B)  because  we  believe 
that  notice-and-comment  rulemaking  of 
this  removal  action  is  contrary  to  the 
public  interest  and  unnecessary.  This 
removal  action  merely  restores  the 
regulatory  text  for  the  cited  provision 
that  existed  prior  to  the  direct  final  rule. 
We  stated  in  the  December  17,  2001 
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direct  final  action  that  should  adverse 
comment  be  received,  the  rule  would 
not  take  effect.  The  rule  took  effect 
because  we  did  not  publish  a  timely 
withdrawal  in  the  Federal  Register  prior 
to  the  rule's  effective  date  due  to  oiu 
late  receipt  of  the  adverse  comment.  It 
would  be  contrary  to  the  public  interest 
to  keep  the  cited  provision  of  the  direct 
final  rule  in  effect  when  it  should  not 
have  taken  effect  in  the  first  instance 
due  to  our  receipt  of  an  adverse 
comment. 

Additionally,  further  notice-and- 
:omment  on  this  action  is  uimecessary 
)ecause  we  are  merely  restoring  the 
regulatory  text  of  the  provision  as  it 
existed  prior  to  the  amendment.  We, 
therefore,  find  that  there  is  good  cause 
for  making  this  action  final  without 
ppportimity  for  notice  and  comment. 

For  the  reasons  described  in  the 
receding  paragraph,  we  find  there  is 
good  cause,  in  accordance  with  the 
APA,  5  U.S.C.  553(d)(3),  for  the  removal 
of  the  amended  emission  limit  and 
reinstatement  of  the  preexisting 
emission  limit  to  become  effective  upon 
publication. 

I    We  will  address  the  single  public 
comment  in  a  subsequent  final  action  on 
the  parallel  proposed  rule  amendment. 

Administrative  Requirements 

Under  Executive  Order  12866, 
egulatory  Planning  and  Review,  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is,  therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  does  not  apply  to  this 
action.  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
SOI  et  seq.)  or  sections  202  and  205  of 


i 


the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4).  This  rule  also  is 
not  subject  to  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  (62  FR  19885.  April  23, 1997) 
because  EPA  interprets  E.0. 13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  cuialysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  This  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  This  rule  does 
not  have  any  federalism  implications 
under  Executive  Order  13132, 
Federalism.  The  Paper  Reduction  Act, 
and  the  National  Technology  Transfer 
and  Advancement  Act  do  not  apply 
here.  The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement  (5  U.S.C. 
808(2)).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  June  12, 


2002.  The  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sub|ect8  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  5,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  1,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  63.602  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  63.602    Standards  for  existing  sourc«t. 

***** 

(d)  Phosphate  rock  calciner.  On  or 
after  the  date  on  which  the  performance 
test  required  to  be  conducted  by  §§  63.7 
and  63.606  is  required  to  be  completed, 
no  owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  cause  to 
be  discharged  into  the  atmosphere  horn 
any  affected  source  any  gases  which 
contain  particulate  matter  in  excess  of 
0.1810  gram  per  dry  standard  cubic 
meter  (g/dscm)(0.060  grains  per  dry 
standard  cubic  foot  (gr/dscf)). 
•        *        •        *        * 

(FR  Doc.  02-14757  Filed  6-11-02:  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
4o  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  12,  2002 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Administrative  changes  and 

technical  amendments; 

published  3-14-02 
/|4r  pollutants,  hazardous; 
national  emission  standards: 
Phosphoric  acid 

manufacturing  and 

phosphate  fertilizers 

production  plants; 

published  6-12-02 
Primary  copper  smelting; 

published  6-12-02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cart>oxin;  published  6-12-02 
Carfentrazone-ethyl ; 

published  6-12-02 
Spinosad;  published  6-12-02 
Triflumizole;  published  6-12- 

02 
Triflusulfuron  methyl; 

published  6-12-02 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Records  disposition 
procedures;  simplification; 
published  5-13-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  published  5-28- 

02 
CFE  Co.;  published  5-8-02 
tREASURY  DEPARTMENT 
Internal  Revenue  Service 
lrKX>me  taxes: 
Domestic  reverse  hybrid 
entities;  treaty  guidance 
regarding  payments; 
published  6-12-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 


Texas  (splenetic)  fever  in 
cattle — 
State  and  area 

classifications; 

comments  due  by  6-17- 

02;  published  4-16-02 

[FR  02-09209) 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Overtime  services  relating  to 
imports  and  exports: 

Fee  increases;  comments 
due  by  6-21-02;  published 
4-22-02  [FR  02-09827] 

COMMERCE  DEPARTMENT 
National  Ocsanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation — 
Mid-Attantic  Exclusive 
Economic  Zone;  closure 
to  large-mesh  gillnet 
fishing;  comments  due 
by  6-19-02;  published 
3-21-02  [FR  02-06772] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaslca;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aluetian 

Islands  groundfish  and 

Gulf  of  Alaska 

groundfish;  Steller  sea 

lion  protection 

measures;  comments 

due  by  6-17-02; 

published  5-16-02  [FR 

02-12278] 
Gulf  of  Mexico  stone  crab; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09520] 
Magunuson-Stevens  Act 
provisions — 
Domestic  fishing;  general 

provisions;  comments 

due  by  6-17-02; 

published  4-18-02  [FR 

02-09462] 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Westem  Pacific  pelagics; 

comments  due  by  6-20- 

02;  published  5-6-02 

[FR  02-11026] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Trademari<s: 

Paper  forms  use  for 
submission  of  registration 
applications  and  other 
documents;  processing 


fee;  comments  due  by  6- 
17-02;  published  5-17-02 
[FR  02-12156] 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Foster  Grandparent  Program; 
amendments;  comments  due 
by  6-17-02;  published  4-17- 
02  [FR  02-09200] 

Senior  Companion  Program; 
amendments;  comments  due 
by  6-17-02;  published  4-17- 
02  [FR  02-09199] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program— 
Deductibles  waiver  and 

prime  enrollment  period 

clarification;  comments 

due  by  6-17-02; 

published  4-18-02  [FR 

02-09244] 

ENERGY  DEPARTMENT 
Federal  Energy  Risguiatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

Generator  interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  6-17-02;  published 
5-2-02  [FR  02-10663] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  [FR  02-12281] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  [FR  02-12282] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

6-19-02;  published  5-20- 

02  [FR  02-12410] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

6-19-02;  published  5-20- 

02  [FR  02-12411] 


Louisiana;  comments  due  by 
6-19-02;  published  5-20- 
02  [FR  02-12616] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maine;  comments  due  by  6- 
19-02;  published  5-20-02 
[FR  02-12469] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Maine;  comments  due  by  6- 

19-02;  published  5-20-02 

[FR  02-12470] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenwntation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  6-19-02;  published  5- 
20-02  [FR  02-12414] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Minnesota;  comn>ents  due 

by  6-19-02;  published  5- 

20-02  [FR  02-12415] 
Utah;  comments  due  by  6- 

19-02;  published  5-20-02 

[FR  02-12412] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation:  various 
States: 
Utah;  comments  due  by  6- 

19-02;  published  5-20-02 

[FR  02-12413] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Radiation  protection  programs: 
Rocky  Flats  Environmental 
Technology  Site — 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isblatlon  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  6-19- 
02;  published  5-20-02 
[FR  02-12684] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
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by  6-17-02;  published 
5-16-02  [FR  02-12145] 
Water  supply: 
National  primary  drinking 
water  regulations — 
Agency  review  results; 
comments  due  by  6-17- 
02;  published  4-17-02 
[FR  02-09154] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments: 

California;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10479] 

Michigan;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10478] 

Pennsylvania;  comnrants 
due  by  6-17-02;  published 
4-29-02  [FR  02-10476] 

Vermont;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10477] 
Television  broadcasting: 

Cable  modem  service:  high- 
speed Intemet;  broadband 
access  ovev  cable  and 
ottier  facilities;  appropriate 
regulatory  treatment; 
comments  due  by  6-17- 
02;  published  4-17-02  [FR 
02-09102] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 
Administrative  errors 

correction,  expanded  and 

continuing  eligibility,  death 

benefits,  and  loari 

program — 

Uniformed  Services 
Employment  and 
Reemployment  Rights 
regulations,  etc.; 
comments  due  by  6-17- 
02;  published  5-17-02 
[FR  02-12344] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Color  additives: 
Sodium  copper  chlorophyllin; 
comments  due  by  6-19- 
02;  published  5-20^)2  [FR 
02-12544] 

INTERIOR  DEPARTMENT 
Fish  and  Wiidiife  Service 

Endangered  and  threatened 
species: 
Florida  manatee;  protection 

areas;  comments  due  by 

6-17-02;  published  4-16- 

02  [FR  02-09224] 

Migratory  bird  hunting: 

Seasons,  limits,  and 

shooting  hours; 

establishment,  etc. 


Meetings;  comments  due 
by  6-21-02;  published 
6-11-02  [FR  02-14664] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by  6- 

17-02;  published  5-17-02 

[FR  02-12463] 
Kentudcy;  comments  due  by 

6-20-02;  published  6-5-02 

[FR  02-14077] 

Utah;  comments  due  by  6- 
17-02;  published  5-17-02 
[FR  02-12459] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Immigration  detainees  in 
non-Federal  facilities; 
public  disclosure  of 
information;  comments 
due  by  6-21-02;  published 
4-22-02  [FR  02-09863] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Student  and  Excliange 
Visitor  Information 
System;  F,  J,  and  M 
nonimmigrants;  information 
retention  and  reporting; 
comments  due  by  6-17- 
02;  published  5-16-02  [FR 
02-12022] 

Correction;  comments  due 
by  6-17-02;  published 
5-24-02  [FR  C2-12022] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 

Premium  pay  limitations; 
comments  due  by  6-18- 
02;  published  4-19-02  [FR 
02-09537] 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Electronic  filing  of 
documents  over  Intemet; 
comments  due  by  6-21- 
02;  published  5-21-02  [FR 
02-12644] 

SMALL  BUSINESS 
ADMINISTRATION 

New  Markets  Venture  Capital 
Program: 

Miscellaneous  amendments; 

comments  due  by  6-19- 

02;  published  5-20-02  [FR 

02-12198] 
Small  business  investment 
companies: 
Small  business  concern, 

control;  sale  of  equity 


securities  in  portfolio 
concern  to  competitor  of 
that  portfolio  concern; 
comments  due  by  6-17- 
02;  published  5-17-02  [FR 
02-12466] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 
Small  arms  ammunition 

manufacturing; 

comments  due  by  6-19- 

02;  published  6-7-02 

[FR  02-14246] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Hematological  disorders  and 
malignant  neoplastk: 
diseases;  medk:ai  criteria 
evaluatkxi;  comments  due 
by  6-17-02;  published  4- 
.    18-02  [FR  02-09468] 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentatkiin: 
INTELSAT;  addition  as 
international  organization 
Clarifrcation  of  status  of 
organizatkxi  and 
personnel  affected; 
comments  due  by  6-17- 
02;  published  4-17^)2 
[FR  02-08549] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Minnesota;  comments  due 
by  6-17-02;  published  4- 
16-02  [FR  02-09108] 
Ports  and  waterways  safety: 
Chk:ago  Captain  of  Port 
Zone,  Lake  Michigan,  IL; 
security  zones;  comments 
due  by  6-21-02;  published 
5-22-02  [FR  02-12734] 
Manchester  Bay,  MA;  safety 
zone;  comments  due  by 
6-17-02;  published  5-17- 
02  [FR  02-12421] 
Milwaukee  Captain  of  Port 
Zone,  Wl;  safety  zones; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09417]  . 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  6- 
17-02;  published  4-17-02 
[FR  02-09173] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-17-02;  published  4-18- 
02  [FR  02-09390] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  comments  due 
by  6-19-02;  published  5- 
20-02  [FR  02-12518] 
Diamond  Aircraft  Industries 
GmbH;  comments  due  by 
6-17-02;  published  5-20- 
02  [FR  02-12519] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Enstrom  Helicopter  Corp.; 
comments  due  by  6-17- 
02;  published  4-17-02  [FR 
02-09144] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Glaser-Dirics  Flugzeugbau 
GmbH;  comments  due  by 
6-17-02;  published  5-20- 
02  [FR  02-12520] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Gulfstream;  comments  due 
by  6-21-02;  published  5- 
22-02  [FR  02-12516] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pte;  comments 
dueby  6-17-02;  published 
4-18-02  [FR  02-09394] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  documentation: 
Fishery  endorsement;  U.S- 
flag  vessels  of  100  feet  or 
greater  in  registered 
length;  comments  due  by 
6-17-02;  published  4-16- 
02  [FR  02-09005] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
sessk>n  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctbn 
with  "PLUS"  (Publk:  Laws 
Update  Servrce)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 
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The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
Www.access.gpo.gov/nara/ 


nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3167/P.L  107-187 

Gerald  B.  H.  Sok>mon 
Freedom  Consolidation  Act  of 
2002  (June  10,  2002;  116 
Stat.  590) 

Last  List  June  03,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk;  mail 
notification  servk»  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstservOlistserv.gsa.gov 


with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk»  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


Monday.  January  13, 1997 
Vuluitw  33 — Number  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  Nationai 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ontu  Processing  Code: 

♦  5420 


Charge  your  order.   jiflBE 
Its  Easy!   WP 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I — I   its,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $15 1.00  First  Class  Mail         \Z\  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $  : Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


LJ  VISA       LJ  MasterCard  Account 


-D 


Street  addfcss 


City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

M^' we  make  your  naow^addresBavailaUe  to  Other  mailers?      | |   | | 


Authorising  signature  4/oo 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  £tny  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sw:tlons  Affactad 

The  LSA  (List  of  CFR  Sections  Affected) 
Is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  Indicate  ttie  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S35  per  year. 

Federal  Regtster  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomn.  Entries  are  carried 
phmanly  under  the  names  of  the  issuing 
agencies.  Significant  sut>jects  are  canried 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  aech  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordar  Processing  Code: 


*5421 

I I    xlifiS,  enter  the  following  indicated  subscriptions  for  one  year 


■  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
.Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  E>ocuments 

J    I  GPO  Deposit  Account 


Street  address 


LJ  VISA       LJ  MasterCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


1        III 

(Credit  card  expiration  date)                    u/i.,»  ji»»y»»/ 

^                               your  oraer! 

Purchase  order  number  (optional) 

YES    NO 

May  we  make  your  nameMdressavaSaUe  to  odior  mailers?     | J  | | 


Authorizing  Signature  w 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUKRINTENDCNT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  wfam  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscriptioD 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
ieam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  A«wB  date. 


A  renewal  notice  wiU  be 
sent  approximately  90  days 
before  the  siMwn  dale. 


:AEB  SMITH212J 

•  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97RI 


:  AFRDO    SMITH212J 

•  JOHN    SMITH 

:  212    MAIN   STREET 

:  FORESTVILLE  MD   20704 


DBC97RI 


To  be  sure  that  your  service^  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  EkKuments,  Washington,  DC  20402-9372  with  the  proper  remittance..  Your  service 
will  be  reinstated. 

To  change  yoor  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inqoire  about  year  subscriptiMi  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

Td  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ordir  PrecMMIng  Cotfr 

*5468 


Supeiintei}dent  of  Documents  Subscripti(»  Order  Form 

Chargt  your  ontar. 
It'tEatyl 

D  YES,  enter  my  subsCTip»ioo(s)  as  follows:  To  to  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Comfany  cr  penooal  name 

(Please  type  or  ptiat) 
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^^ 

YES     NO 

Please  Choose  Metliod  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


C  VISA       CD  MasteiCard  Account 


-D 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  iin 


rrm 


(Credit  caid  expiiation  dale) 
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your  order! 


Authohziiig  signature  H 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pitt-sbureh.  PA  152SO-79S4 


Public  Laws 


107th  CongreM 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  ail  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Dcxjuments. 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Y£S,  enter  my  8ubscription(s)  as  follows: 


Oitm  PfocMilng  Cada: 

*6216 
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n't  EetyK 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-lSOO 


subscriptioas  to  PUBLIC  LAWS  for  the  107di  Congress  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regidar  dtMnestic  postage  and  handUng  and  is  subject  to  change. 
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YES  NO 
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Please  Choose  Method  of  Payment: 
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LJ  VISA       LJ  MasterCard  Account 


1    III    II    1  1  1  1  1  1  1  1  II  1  1 
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your  order! 
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Mail  To:  Superintendent  of  Documents 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
sutjscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
arKl  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  In  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


\fiCrofiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 
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I I  YtdS,  enter  the  fcdiowing  indicated  subscription  in  24x  microfiche  fonnat: 

Federal  Register  (MFFR)  Q  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $298  each 


Chsrg*  your  ordw. 

It'B  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
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Rules  and  Regulations 


Federal  Register 

Vol.  67.  No.  114 
Thursday,  June  13,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  214  and  264 

[INS  No.  2216-02;  AG  Order  No.  2589-2002] 

RIN1115-AG70 

Registration  and  Monitoring  of  Certain 
Nonimmigrants 

agency:  Immigration  and  Naturalization 
Service;  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  Recent  terrorist  incidents 
have  underscored  the  need  to  broaden 
the  special  registration  requirements  for 
nonimmigrant  aliens  from  certain 
designated  countries,  and  other 
noninmiigrant  aliens  whose  presence  in 
the  United  States  requires  closer 
monitoring,  to  require  that  they  provide 
specific  information  at  regular  intervals 
to  ensure  their  compliance  with  the 
terms  of  their  visas  and  admission,  and 
to  ensure  that  they  depart  the  United 
States  at  the  end  of  their  authorized 
stay.  This  proposed  rule  seeks  to  modify 
the  existing  requirements  to  require 
certain  nonimmigrant  aliens  to  make 
specific  reports  to  the  Immigration  and 
Naturalization  Service:  upon  arrival; 
approximately  30  days  afier  arrival; 
every  twelve  months  after  arrival;  upon 
certain  events,  such  as  a  change  of 
address,  employment,  or  school;  and  at 
the  time  of  departure  from  the  United 
States. 

DATES:  Written  comments  must  be 
received  on  or  before  July  15,  2002. 
ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2216-02  on  yoiu  correspondence. 
I  !]omments  may  also  be  submitted 


electronically  to  the  Service  at 
insregs@usdoj.gov.  When  submitting 
comments  electronically,  please  include 
INS  No.  2216-02  in  the  subject  heading. 
Comments  are  available  for  public 
inspection  at  this  location  by  calling 
(202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brown,  Office  of  the  General  Counsel, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW,  Room  6100, 
Washington,  DC  20536,  telephone  (202) 
514-2895. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  will  apply  only  to  a  small 
percentage  of  nonimmigrant  aliens: 
nonimmigrant  aliens  from  selected 
countries  specified  in  notices  published 
in  the  Federal  Register;  and  individual 
nonimmigrant  aliens  who  are 
designated  by  a  consular  officer  outside 
the  United  States  or  an  inspection 
officer  at  the  port  of  entry  based  on 
information  that  indicates  the  need  for 
closer  monitoring  of  the  alien's 
compliance  with  the  terms  of  his  or  her 
visa  or  admission  in  the  national 
security  or  law  enforcement  interests  of 
the  United  States.  This  proposed  rule 
expands  the  existing  special  registration 
rule  to  require  that  these  designated 
nonimmigrant  aliens  provide  more 
detailed  and  frequent  information  to 
ensure  that  they  comply  with  the 
conditions  of  their  visas  and 
admissions,  along  with  their  departiires. 

Currently,  nonimmigrant  aliens  from 
fran,  fraq,  Libya,  and  Sudan  are  subject 
to  special  fingerprinting  requirements. 
63  FR  39109  (July  21,  1998). 

This  proposed  rule  does  not  apply  to 
nonimmigrant  aliens  applying  for 
admission  to  the  United  States  under 
sections  101(a)(15)(A)  (ambassador, 
public  minister,  career  diplomat)  or 
101(a)(15)(G)  (representative  or 
employees  of  an  international 
organization)  of  the  Immigration  and 
Nationality  Act  ("Act"). 

General  and  Special  Registration 
Requirements 

Section  262(a)  of  the  Act  provides  that 
all  aliens  who  have  not  previously  been 
registered  and  fingerprinted,  pursuant  to 
section  221(b)  of  the  Act,  have  a  duty  to 
apply  for  registration  and  to  be 
fingerprinted  if  they  remain  in  the 
United  States  for  30  days  or  longer. 
Under  the  existing  regulations  at  8  CFR 
264.1(a),  the  Immigration  and 


Naturalization  Service  ("Service") 
registers  nonimmigrants  using  Form  I- 
94  (Arrival-Departure  Record).  As 
authorized  by  section  262(c)  of  the  Act, 
however,  the  Service's  existing 
regulations  at  8  CFR  264.1(e)  contain 
general  provisions  waiving  the 
fingerprinting  requirement  for  many 
nonimmigrants.  Accordingly,  most 
nonimmigrant  aliens  are  admitted  to  the 
United  States  without  being  either 
fingerprinted  or  photographed. 

Notwithstanding  the  general 
registration  requirements,  section  263(a) 
of  the  Act  also  authorizes  the  Attorney 
General  to  prescribe  special  regulations 
and  forms  for  the  registration,  among 
other  classes,  of  "aliens  of  any  other 
class  not  lawfully  admitted  to  the 
United  States  for  permanent  residence." 
Pursuant  to  this  section,  as  well  as  the 
Attorney  General's  general  registration 
authority  under  section  262  of  the  Act, 
the  Attorney  General  promulgated  8 
CFR  264.1(fl,  which  authorizes  the 
Attorney  General,  by  notice  published 
in  the  Federal  Register,  to  direct  that 
certain  nonimmigrant  aliens  frt)m 
designated  foreign  countries  be 
registered,  fingerprinted,  and 
photographed  by  the  Service  at  the  port 
of  entry  at  the  time  the  nonimmigrant 
aliens  apply  for  admission.  See  25  FR 
10495  (Nov.  2, 1960)  (final  rule);  58  FR 
68024  (Dec.  20, 1993)  (interim  rule),  63 
FR  39109  (July  21, 1998)  (notice). 

Moreover,  the  Attorney  General  is 
authorized  to  prescribe  conditions  for 
the  admission  of  nonimmigrant  aliens 
under  section  214  of  the  Act.  Section 
215  of  the  Act  provides  for  departure 
control  from  the  United  States.  In 
addition,  section  265  of  the  Act  requires 
that  all  aliens  who  remain  in  the  United 
States  for  30  days  or  more  (other  than 
A  or  G  nonimmigrants)  must  file  a 
notice  of  change  of  address  with  the 
Attorney  General  within  10  days  of  any 
change  of  address. 

This  proposed  rule  provides  for 
implementation  of  these  requirements 
for  nonimmigrant  aliens  subject  to 
special  registration.  However,  this 
Supplementary  Information  also  serves 
as  a  reminder  to  all  aliens  (not  just  those 
nonimmigrant  aliens  subject  to  special 
registration)  of  their  legal  obligations 
under  section  265  of  the  Act  to  notify 
the  Attorney  General,  as  delegated  to  the 
Service,  within  10  days  of  any  change 
of  address  by  filing  the  general  change 
of  address  form.  Form  AR-11. 
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Need  for  the  Rule 

The  events  of  September  11.  2001, 
highlighted  weaknesses  in  the  ciurent 
immigration  system,  which  does  not 
provide  for  the  adequate  collection  of 
information  on  the  activities  and 
whereabouts  of  nonimmigrant  aliens. 
Under  existing  regulations  it  is  difficult 
to  determine  if  such  aliens  follow  their 
stated  plans  while  in  the  United  States, 
to  determine  if  they  have  remained  in 
the  United  States  beyond  their 
authorized  period  of  stay,  and  to  locate 
them  when  necessary.  Moreover, 
current  procedures  do  not  provide  for 
the  collection  of  fingerprints  at  the  port 
of  entry  from  many  aliens  who  present 
a  heightened  risk  of  involvement  in 
terrorist  or  criminal  activity.  In 
conjimction  with  other  changes  in  the 
regulations,  this  proposed  rule 
implements  special  registration 
requirements  (including  fingerprinting, 
photographing,  etc.)  that  will  allow  the 
Service  to  improve  nonimmigrant 
compliance  with  the  terms  of  their  visas 
and  admissions. 

The  difference  between  the  general 
requirements  and  the  special 
requirements  is  that  the  United  States 
frequently  acquires  information  that 
indicates  that  a  specific  alien's  or  class 
of  aliens'  activities  within  the  United 
States  should  be  more  closely 
monitored.  Such  aliens  should  be  and 
will  be  required  to  provide  more 
information  in  their  registration  than 
other  aliens  to  permit  their  activities  to 
be  followed  more  closely  and  to  ensure 
compliance  with  the  terms  of  their 
visas,  including  timely  departure. 

In  promulgating  this  proposed  rule, 
the  Attorney  General  has  determined 
that  existing  international  conditions 
require  that  certain  classes  of 
nonimmigrant  aliens  be  required  to 
follow  special  registration  procedures  to 
better  ensure  the  seciuity  of  the  United 
States  through  closer  monitoring  of 
compliance  with  the  terms  of  their  visas 
and  admissions.  The  aliens  in  these 
classes  are  referred  to  in  the  proposed 
rule  as  "nonimmigrant  aliens  subject  to 
special  registration."  Nonimmigrant 
aliens  subject  to  special  registration  will 
include  those  individual  aliens  whom 
the  Attorney  General  or  the  Secretary  of 
State,  through  officials  of  their 
departments,  have  determined  should 
be  monitored  within  the  United  States 
in  order  to  promote  the  nation's  security 
or  law  enforcement  interests.  Such  law 
enforcement  interests  include  the 
enforcement  of  national  immigration 
laws  as  well  as  the  prevention  of  other 
criminal  activity.  The  Attorney  General 
and  the  Secretary  of  State  may  jointly 
exempt  classes  of  nonimmigrant  aliens 


subject  to  special  registration  from  that 
registration.  The  Attorney  General  or  the 
Secretary  of  State  may  individually 
exempt  an  individual  nonimmigrant 
alien  from  the  requirements  of  special 
registration. 

Nonimmigrant  Aliens  Whom  the 
Inspecting  Officer  Has  Reason  To 
Believe  Present  a  Heightened  National 
Security  or  Law  Enforcement  Risk 

The  proposed  rule  provides  for 
supplemental  registration  at  the  port  of 
entry  for  any  nonimmigrant  whom  the 
inspecting  official  has  reason  to  believe 
presents  a  national  seciuity  or  law 
enforcement  risk,  including  the  risk  that 
the  alien  may  violate  the  terms  of  his 
visa  or  exceed  his  authorized  period  of 
stay.  Accordingly,  this  proposed  rule 
would  delegate  authority  to  require  the 
registration  of  a  nonimmigrant  alien 
whom  the  inspecting  officer  has  reason 
to  believe  presents  such  a  risk.  This 
determination  will  be  made  according  to 
specific  criteria  established  by  the 
Attorney  General,  in  light  of  the 
observations  and  experience  of  the 
inspecting  officers.  "The  criteria,  based 
on  experience,  are  expected  to  change 
over  time,  but  the  criteria  must  be 
established  and  eniuiciated  to  the 
inspectors  prior  to  their  application. 

Form  of  Registration 

In  this  proposed  rule,  the  Attorney 
General  specifies  that  nonimmigrant 
aliens  subject  to.  special  registration 
must  be  fingerprinted  and 
photographed,  and  must  provide 
expanded  information  on  a  required 
form.  The  nonimmigrant  alien  will  be 
required,  under  the  informational  form 
being  developed  by  the  Service,  or  an 
existing  form  if  that  option  is 
luidertaken,  to  provide  routine  and 
readily  available  information,  which 
may  include:  name;  passport  country  of 
issuance  and  number;  identification  and 
description  of  a  second  form  of  positive 
identification  (e.g.,  driver's  license  and 
number);  date  of  birth;  coimtry  of  birth, 
nationality  and  citizenship;  height; 
weight;  color  of  hair;  color  of  eyes; 
address  of  residence  in  the  United 
States  and  in  country  of  origin; 
telephone  number(s)  in  the  United 
States  and  in  country  of  origin;  the 
names,  addresses,  and  dates  of  birth  for 
both  parents;  points  of  contact  in  the 
alien's  country  of  origin;  name  and 
address  of  school  or  employer  in  the 
United  States  (if  applicable);  name  and 
address  of  former  school  or  employer  in 
country  of  origin;  intended  activities  in 
the  United  States;  and  any  e-mail 
addresses.  The  proposed  rule  £ilso 
requires  that  such  nonimmigrant  aliens 
provide  the  following  information  at 


certain  intervals:  an  additional  form -of 
photographic  identification  (e.g., 
driver's  license);  proof  of  tenancy  at  the 
listed  residential  address  [e.g.,  rental 
contract,  mortgage);  proof  of  enrollment 
at  a  school  or  other  authorized 
educational  institution  where 
applicable;  and/or  proof  of  employment 
where  applicable. 

In  addition,  imder  these  proposed 
procedures,  nonimmigrant  aliens 
subject  to  special  registration  will  be 
fingerprinted  and  photographed  at  the 
port  of  entry.  This  will  allow  the  Service 
to  determine  if  an  ahen's  fingerprints 
match  those  of  known  terrorists  or 
criminals,  and  to  detain  the  alien  if  such 
an  identity  match  is  established.  It  will 
also  serve  important  law  enforcement 
and  national  seciuity  purposes  if  the 
alien  is  later  suspected  of  taking  part  in 
terrorist  or  criminal  activity  in  the 
United  States  and  will  ensure  that  the 
nonimmigrant  alien  cannot  reenter  the 
United  States  in  the  future  using  a 
different  identity. 

Relief  From  Requirements 

A  nonimmigrant  alien  subject  to 
special  registration  may  seek  relief  from 
the  requirements  of  special  registration 
from  a  Service  district  director  or  other 
official  designated  by  the  Attorney 
General.  For  example,  an  alien  initially 
required  to  complete  the  requirements 
of  special  registration  may  satisfy  the 
district  director  that  due  to  exigent  or 
unusual  circumstances  such 
requirements  cannot  reasonably  be 
fiilfiUed. 

Nonimmigrant  Aliens  From  Designated 
Countries  Already  in  the  United  States 

Section  265(b)  of  the  Act  provides 
that  the  Attorney  General  may  require 
natives  or  citizens  of  a  designated 
coimtry  who  are  already  in  the  United 
States,  or  any  subset  of  such  class,  to 
register  pursuant  to  this  section.  In  the 
event  the  Attorney  General  determines 
that  it  is  necessary  to  register  such 
nonimmigrant  aliens,  the  Attorney 
General  will  publish  a  notice  in  the 
Federal  Register  describing  the  aliens 
who  will  be  required  to  appear  at  a 
Service  office  for  registration.  The 
Attorney  General's  notice  will  describe 
the  class  of  nonimmigrant  aliens  and  the 
locations  at  which  such  registration  may 
occur.  The  Attorney  General's  notice 
will  also  explain  the  procedures  for 
filing  a  required  form  and/or  providing 
fingerprints  and  photographs,  and 
submitting  supplemental  information,  if 
needed. 
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Initial  Registration  at  Port  of  Entry  and 
Confirmation  of  Status 

The  proposed  rule  specifies  that  if  a 
nonimmigrant  alien  subject  to  special 
r^istratiOn  stays  in  the  United  States 
for  a  period  of  30  days  or  more,  the  alien 
must  report  to  a  designated  office  of  the 
Service  on  or  after  the  alien's  thirtieth 
day  in  the  United  States,  but  before  the 
alien's  fortieth  day  in  the  United  States, 
to  confirm  the  information  provided  in 
the  alien's  initial  registration  at  the  port 
of  entry. 

For  those  aliens  applying  for 
admission  to  the  United  States  who  are 
found  to  be  nonimmigrant  aliens  subject 
to  special  registration,  the  completion  of 
registration  is  a  condition  of  admission 
under  section  214  of  the  Act.  If  an  alien 
desires  not  to  participate  in  special 
registration,  the  ^lien  may  withdraw  his 
or  her  application  for  admission. 

A  nonimmigrant  alien  subject  to 
special  registration  who  comes  to  the 
United  States  to  work  or  to  study  is 
required  to  provide  proof  of  such 
activity  when  the  alien  appears  at  the 
designated  Service  office. 
Documentation  such  as  enrollment 
forms,  actual  employment  contracts,  or 
pay  statements  must  be  presented  to  the 
Service  to  confirm  the  alien's 
registration  statement.  All 
nonimmigrant  aliens  subject  to  special 
registration  must  provide  proof  of 
residential  address  in  the  United  States. 
These  documents  will  be  examined  by 
the  Service,  the  originals  will  be 
returned  to  the  nonimmigrant  alien,  and 
a  copy  will  be  retained  by  the  Service. 

Nonimmigrant  aliens  often  arrive  at  a 
port  of  entry  that  is  distant  from  their 
final  destination.  For  example,  a 
nonimmigrant  alien  arriving  at  John  F. 
Kennedy  Airport  in  New  York  on  an  F- 
1  student  visa  may  be  enrolling  at  a 
college  or  university  or  other  school 
elsewhere  in  the  United  States.  This 
proposed  provision  permits  a 
nonimmigrant  alien  subject  to  special 
registration  who  does  not  already  have 
a  residential  address  to  acquire  that 
residential  address  and  provide  the 
Service  with  an  actual  rental  agreement 
or  other  proof  of  residence  to  update  or 
confirm  the  information  on  the  alien's 
initial  registration  statement. 

Annual  Registration 

A  nonimmigrant  alien  may  hold  a  visa 
which  allows  him  or  her  to  remain  in 
the  United  States  for  longer  than  one 
year.  For  this  type  of  nonimmigrant 
alien  who  is  also  subject  to  special 
registration,  the  proposed  rule  requires 
him  or  her  to  verify  his  or  her  activities 
and  address,  and  to  update  any  other 
information  provided  to  the  Service,  on 


an  annual  basis.  The  proposed  rule 
requires  that  the  nonimmigrant  alien 
reaffirm  his  or  her  registration  statement 
on,  or  within  10  days  after,  each 
anniversary  of  his  or  her  arrival.  The 
anniversary  date  is  used  as  a  benchmark 
because  of  the  relative  importance  of  the 
nonimmigrant  alien's  arrival  in  the 
United  States  to  the  nonimmigrant 
alien.  The  anniversary  date  is  a  natural 
reminder  of  the  requirements  for 
registration.  Additionally,  the  fact  that 
nonimmigrant  aliens  arrive  in  the 
United  States  on  a  relatively  steady 
basis  dictates  that  this  reaffirmation 
process  will  occur  at  Service  offices 
steadily  throughout  the  year,  thus 
avoiding  a  Jarge  number  of  re- 
registrations  at  any  one  time  that  might 
overload  the  Service  or  inconvenience 
the  nonimmigrant  aliens  any  mort:  than 
necessary. 

Change  of  Address  or  Other  Material 
Condition 

As  noted  above,  all  aliens  are  required 
to  provide  the  Service  with  any  change 
of  residential  address.  The  proposed 
rule  reiterates,  for  this  distinct  group  of 
nonimmigrant  aliens  who  are  subject  to 
special  registration,  the  requirement  that 
the  nonimmigrant  alien  provide  the 
Service  with  any  change  of  residential 
address  within  10  days  of  such  change 
of  address.  The  proposed  rule  allows  a 
nonimmigrant  alien  subject  to  special 
registration  to  notify  the  Service  by 
mail,  or  such  other  means  as  the 
Attorney  General  may  designate,  of  a 
change  of  address,  employment,  or 
educational  institution.  Appropriate 
forms  will  be  made  available  to  such 
aliens  at  arrival,  on  the  Internet,  and  at 
Service  offices. 

Departure 

The  proposed  rule  requires  that  a 
nonimmigrant  alien  subject  to  special 
registration  also  report  his  or  her  actual 
departure  from  the  United  States 
through  inspection  by  an  already, 
existing  departure  control  officer 
established  under  8  CFR  part  215.  This 
requirement  means  that  the  alien  must 
appear  before  a  departure  control 
officer,  i.e.,  an  immigration  inspector,  at 
the  time  he  or  she  departs  the  United 
States  to  close  his  or  her  registration. 
This  notification  will  ensure  that  all 
special  registrations  are  properly  closed. 

The  proposed  rule  does  not  alter  any 
of  the  requirements  of  part  215,  or 
otherwise  authorize  a  departure  control 
officer  to  prohibit  departure,  but 
complements  them  with  requirements 
that  the  nonimmigrant  aliens  subject  to 
special  registration  report  to  the 
departure  control  officer  in  conjunction 


with  his  or  her  special  registration 
under  this  Part. 

The  requirement  that  an  alien  appear 
before  a  departure  control  officer  at  the 
time  of  departure  from  the  United  States 
is  not  new,  but  has  been  used  sparingly 
in  the  past.  Under  this  proposed  rule,  it 
will  be  necessary  to  expand  the  use  of 
the  departure  control  officer  to  ensure 
that  the  nonimmigrant  aliens  subject  to 
special  registration  have  complete 
records  of  their  status.  If  actual 
departure  control  were  not  utilized, 
special  registrations  for  the 
nonimmigrant  aliens  subject  to  special 
registration  would  simply  stop  without 
explanation  sometime  after  their 
departure. 

Departure  will  now  be  confirmed  by 
actual  presentation  by  the 
nonimmigrant  aliens  subject  to  special 
registration.  This  departure  notification 
can  then  be  confirmed  by  reference  to 
other  records,  such  as  the  actual 
electronic  flight  manifests  provided  by 
carriers.  Departure  control  has  not  been 
used  in  a  substantial  way  in  the  past 
and  facility  work  will  take  substantial 
time  to  develop  with  airports,  even  for 
the  small  number  of  aliens  covered  by 
this  proposed  rule.  Therefore,  the 
Service  is  authorized  to  restrict  ports  of 
departure  as  facilities  are  developed. 
The  nonimmigrant  aliens  subject  to 
special  registration  will  be  advised  of 
available  ports  of  departure  as  they 
register.  Accordingly,  the  Service  is 
authorized  to  prohibit  nonimmigrant 
aliens  subject  to  special  regulation  from 
exiting  at  ports  of  entry  that  lack 
departure  control  officers  and  facilities. 

"The  Department  notes  that  departure 
control  procedures  have  been  demanded 
by  Congress  as  a  part  of  a  complete 
entry-exit  management  system.  Illegal 
Immigration  Reform  and  Immigrant 
Responsibilitv  Act  of  1996,  Div.  C. 
§  110,  Pub.  L.'l04-208,  110  Stat.  3009- 
558  (Sept.  30.  1996):  Immigration  and 
Naturalization  Service  Data 
Management  Improvement  Act  of  2000. 
§3.  Pub.  L.  106-215.  114  Stat.  337  (June 
15.  2000);  United  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT  Act) 
Act  of  2001.  tit.  IV,  subtit.  B,  §  414(b). 
Pub.  L.  1D7-56.  115  Stat.  272.  353-354 
(Oct.  26.  2001);  Enhanced  Border     . 
Security  and  Visa  Entry  Reform  Act  of 
2002,  Ut.  Ill,  §  302,  Pub.  L.  107-173,  116 
Stat.  543,  552  (May  14.  2002).  Congress 
has  required  that  such  a  system  be 
implemented  by  December  31,  2003.  8 
U.S.C.  1365a(d)(l).  Accordingly,  as  the 
Department  develops  the  larger  system 
mandated  by  Congress,  the  Department 
will  ensure  appropriate  integration  of 
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the  special  registration  system  proposed 
in  this  rule. 

To  ensure  that  noninunigrant  aliens 
subject  to  special  registration  provide 
this  notlBcation  of  departure  and  to 
enstne  actual  departure,  this  rule 
proposes  that  substantial  penalties  be 
attached  to  failure  to  notify  the  Service 
of  departine.  Paragraph  (f)(8)  provides 
that  failine  to  notify  the  Service  of 
departiue  in  this  way  is  a  failure  to 
complete  registration  imder  section 
263(a)  of  the  Act. 

Because  failiu^  to  complete 
registration  is  an  unlawful  activity,  the 
alien  shall  thereafter  be  presumed  to  be 
inadmissible  to  the  United  States  under 
section  212(a)(3)(A)(ii)  of  the  Act.  This 
presiunption  may  be  overcome  by 
making  a  showing  that  satisfies 
conditions  set  by  the  Attorney  General 
and  the  Secretary  of  State.  Other 
groimds  of  inadmissibility  may  also 
apply. 

Application  of  the  Act  and  Penalties 

The  proposed  rule  is  an  exercise  of 
the  Attorney  General's  authority  imder 
sections  214,  215.  262,  263,  and  265  of 
the  Act  to  impose  conditions  on 
admission,  register  aliens  and  special 
groups  of  aliens,  and  manage  departure 
of  aliens.  Each  registration  required  by 
the  proposed  rule  is,  therefore,  a 
registration  under  sections  262  and  263 
of  the  Act.  The  Act  provides  that  a 
willful  failure  to  register,  or  making  a 
false  statement  on  the  registration,  is 
punishable  under  section  266(a)  and  (c), 
respectively,  of  the  Act  by  a  fine  of  up 
to  $1,000  or  by  imprisonment  for  up  to 
6  months.  Providing  a  false  statement 
would  also  subject  the  nonimmigrant 
alien  subject  to  special  registration, 
upon  conviction,  to  detention  and 
removal. 

The  proposed  rule  is  also  an  exercise 
of  the  Attorney  General's  authority 
under  section  265  of  the  Act  to  provide 
for  aliens  to  file  changes  of  address  and 
provide  other  required  information.  The 
Act  provides  that  a  failure  to  provide  a 
change  of  address  or  provide  other 
information  would  be  pimishable  under 
section  266(b)  of  the  Act  by  a  fine  of  up 
to  $200  and  imprisonment  for  30  days. 
The  Attorney  General  may  also  remove 
noninunigrant  aliens  who  violate  the 
provisions  of  section  265  of  the  Act  and 
the  implementing  regulations,  even  if 
the  aUen  has  not  been  subject  to 
criminal  prosecution. 

Conditions  of  Admission 

Under  section  214(a)  of  the  Act  the 
admission  of  all  nonimmigrant  aliens  to 
the  United  States  "shall  be  for  such  time 
and  under  such  conditions  as  the 
Attorney  General  may  by  regulations 


prescribe."  The  Attorney  General  may 
impose  conditions  on  admission  that  are 
rationally  related  to  the  maintenance  of 
nonimmigrant  status.  See,  e.g.,  Narenji 
V.  Civiletti.  617  F.2d  745,  747  (D.C.  Cir. 
1980)  (upholding  regulation  requiring 
hanians  on  student  visas  to  report  and 
"provide  information  as  to  residence 
and  maintenance  of  nonimmigrant 
status"  or  be  subject  to  deportation 
proceedings).  The  regulations  that 
currently  implement  section  214 
provide  in  part  that  a  condition  of  a 
nonimmigrant's  continued  stay  in  the 
country  "is  the  full  and  truthful 
disclosure  of  all  information  requested 
by  the  Service."  8  CFR  214.1(f).  The 
special  registration  requirements 
imposed  by  this  proposed  rule  are 
intended  in  part  to  ensure  that 
nonimmigrant  aliens  are  complying 
with  their  nonimmigrant  status  (e.g.,  by 
continuing  to  be  students  or  employees, 
as  contemplated  at  the  time  of  the 
issuance  of  their  visas).  This  rule  also 
proposes  to  amend  8  CFR  214.1(f)  to 
impose  an  additional  condition  on  the 
admission  of  a  nonimmigrant.  The 
regulation  requires  that  an  alien,  if 
chosen  for  special  registration,  must 
report  to  the  INS  at  certain  intervals  to 
prove  that  he  or  she  is  maintaining 
nonimmigrant  status.  Thus,  a 
nonimmigrant  ahen's  wholesale  failure 
to  appear  for  registration  at  the  30-day 
mark,  or  for  the  annual  reregistration, 
for  example,  will  be  deemed  a  foilure  to 
maintain  the  relevant  nonimmigrant 
status,  and  will  render  the  alien 
removable  under  section  237(a){l)(C)(i) 
of  the  Act. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Department  of  Justice,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  individual 
nonimmigrant  aliens  who  are  not 
considered  small  entities  as  that  term  is 
defined  in  5  U.S.C.  601(6). 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  section  1(b),  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  been  reviewed 


by  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 

This  regulation  meets  the  applicable  - 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditine  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  resvdt  in  an  annual  effect 
on  the  economy  of  $100,000,000  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

This  rule  modifies  existing 
requirements  to  require  certain 
nonimmigrant  aliens  to  make  specific 
reports  to  the  Immigration  and 
Naturalization  Service:  upon  arrival; 
approximately  30  days  after  arrival; 
every  twelve  months  after  arrival;  upon 
certain  events,  such  as  a  change  of 
address,  employment,  or  school;  and  at 
the  time  of  departure  fi-om  the  United 
States.  The  Service  is  requiring  this 
information  to  ensure  such  aliens 
comply  with  the  terms  of  their  visas  and 
admission,  and  to  ensure  that  they 
depart  the  United  States  at  the  end  of 
their  authorized  stay. 


Federal  Register/Vol.  67,  No.  114 /Thursday,  June  13,  2002/Rules  and  Regulations 


40585 


This  rule  contains  a  new  information 
:ollection  which  is  currently  under 
levelopment.  This  information 
:ollection  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  approval  and 
conunents  will  be  solicited  from  the 
public,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 

Conunents  on  the  collection  of 
information  should  be  sent  to  Brenda 
Dyer,  Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Patrick  Henry 
Building,  601  D  Street,  NW,  Rm.  1600, 
Washington,  DC  20530. 

Listof  Sub|ect8 

CFR  Part  214 

Aliens,  Immigration.  Registration, 
Reporting  and  recordkeeping 
requirements. 

3  CFR  Part  264 

Aliens,  Immigration,  Registration, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  of 
ustice  proposes  to  amend  chapter  1  of 
tie  8  of  the  Code  of  Federal 
egulations  as  follows: 

>ART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103,  1182, 1184, 
1186a,  1187.  1221,  1281,  1282,  1301-1305; 
sec.  643,  Pub.  L.  104-208, 110  Stat.  3009- 
708;  section  141  of  the  Compacts  of  Free 
Association  with  the  Federated  States  of 
Micronesia  and  the  Republic  of  the  Marshall 
Islands,  and  with  the  Government  of  Palau, 
(8  U.S.C.  1901,  note,  and  1931  note, 
respectively;  8  CFR  part  2. 

2.  Amend  §  214.1  by  revising 
paragraph  (f)  to  read  as  follows: 

f  214.1     Requirements  for  admission, 
extension,  and  maintenance  of  status. 

***** 

(f)  Registration  and  false  information. 
A  nonimmigrant's  adinission  and 
continued  stay  in  the  United  States  is 
conditioned  on  compliance  with  any 
registration,  photographing,  and 
fingerprinting  requirements  under 
§  264.1(f)  of  this  chapter  that  relate  to 
the  maintenance  of  nonimmigrant  status 
and  also  on  the  full  and  truthful 
disclosure  of  all  information  requested 
by  the  Service.  Willful  failure  by  a 
nonimmigrant  to  register  or  to  provide 
full  and  truthful  information  requested 
by  the  Service  (regardless  of  whether  or 
not  the  information  requested  was 
material)  constitutes  a  failiu-e  to 


maintain  nonimmigrant  status  imder 
section  237(a)(l)(C)(i)  of  the  Act. 

PART  264— REGtSTRATION  AND 
RNGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

3.  The  authority  citation  for  part  264 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182, 1184, 1201, 
1301-1305. 

4.  Amend  §  264.1  by  revising 
paragraph  (f)  to  read  as  follows: 

§  264.1    Registration  and  fingerprinting. 

***** 

(f)  Registration,  fingerprinting,  and 
photographing  of  certain 
nonimmigrants. 

(1)  Notwithstanding  the  provisions  in 
paragraph  (e)  of  this  section, 
noninunigrant  aliens  identified  in 
paragraph  (f)(2)  of  this  section  are 
subject  to  special  registration, 
fingerprinting  and  photographing 
requirements  upon  arrival  in  the  United 
States.  This  requirement  shall  not  apply 
to  those  nonimmigrant  aliens  applying 
for  admission  to  the  United  States  under 
sections  101(a)(15)(A)  or  101(a)(15)(G) 
of  the  Act.  In  addition,  this  requirement 
shall  not  apply  to  those  classes  of 
nonimmigrant  aliens  to  whom  the 
Attorney  General  and  the  Secretary  of 
State  jointly  determine  it  shall  not 
apply,  or  to  any  individual 
nonimmigrant  alien  to  whom  the 
Attorney  General  or  the  Secretary  of 
State  determines  it  shall  not  apply. 
Completion  of  special  registration 
pursuant  to  this  paragraph  (f)  is  a 
condition  of  admission  under  section 
214  of  the  Act  if  the  inspecting  officer 
determines  that  the  alien  is  subject  to 
registration  under  this  paragraph  (f) 
(hereinafter  "nonimmigrant  alien 
subject  to  special  registration"). 

(2)  Nonimmigrant  aliens  in  the 
following  categories  are  subject  to  the 
requirements  of  paragraph  (f)(3)  of  this 
section: 

(i)  Nonimmigrant  aliens  who  are 
natives  or  citizens  of  a  country 
designated  by  the  Attorney  General,  in 
consultation  with  the  Secretary  of  State, 
by  a  notice  in  the  Federal  Register, 

(ii)  Nonimmigrant  aliens  whom  a 
consular  officer  or  an  inspecting  officer 
has  reason  to  believe  are  natives  or 
citizens  of  a  country  designated  by  the 
Attorney  General,  in  consultation  with 
the  Secretary  of  State,  by  a  notice  in  the 
Federal  Register,  or 

(iii)  Nonimmigrant  aliens  who  meet 
pre-existing  criteria,  or  whom  a  consular 
officer  or  the  inspecting  officer  has 
reason  to  believe  meet  pre-existing 
criteria,  determined  by  the  Attorney 


General  or  the  Secretary  of  State  to 
indicate  that  such  aliens'  presence  in 
the  United  States  warrants  monitoring 
in  the  national  security  interests,  as 
defined  in  section  219  of  the  Act,  or  law 
enforcement  interests  of  the  United 
States. 

(3)(i)  Any  nonimmigrant  alien  who  is 
included  in  paragraph  (f)(2)  of  this 
section,  and  who  applies  for  admission 
to  the  United  States,  shall  be  specially 
registered  on  a  form  required  by  the 
Service,  shall  be  fingerprinted,  and  shall 
be  photographed,  by  the  Service,  at  the 
port-of-entry  at  such  time  the 
nonimmigrant  alien  appUes  for 
admission  to  the  United  States.  The 
Service  shall  advise  the  nonimmigrant 
alien  subject  to  special  registration  that, 
if  the  alien  remains  in  the  United  States 
for  30  days  or  more,  the  nonimmigrant 
alien  subject  to  special  registration  must 
appear  at  a  Service  office  in  person  to 
complete  fegistration  by  providing 
additional  documentation  confirming 
compliance  with  the  requirements  of  his 
or  her  visa.  The  nonimmigrant  alien 
subject  to  special  registration  must 
appear  at  such  office  between  30  and  40 
days  after  the  date  on  which  the 
nonimmigrant  alien  subject  to  special 
registration  was  admitted  into  the 
United  States. 

(ii)  At  the  time  of  verification  of 
information  for  registration  pursuant  to 
paragraph  {f)(3)(i)  of  this  section,  the 
nonimmigrant  alien  subject  to  special 
registration  shall  provide  the  Service 
with  proof  of  compliance  with  the 
conditions  of  his  or  her  nonimmigrant 
visa  status  and  admission,  including, 
but  not  limited  to,  proof  of  residence, 
employment,  or  registration  and 
matriculation  at  an  approved  school  or 
educational  institution.  The 
nonimmigrant  alien  subject  to  special 
registration  shall  provide  any  additional 
information  required  by  the  Service. 

(4)  The  Attorney  General,  by 
publication  of  a  notice  in  the  Federal 
Register,  also  may  impose  such  special 
registration,  fingerprinting,  and 
photographing  requirements  upon 
nonimmigrant  aliens  who  are  natives, 
citizens,  or  residents  of  specified 
countries  or  territories  (or  a  designated 
subset  of  such  natives,  citizens,  or 
residents)  who  have  already  been 
admitted  to  the  United  States  or  who  are 
otherwise  in  the  United  States.  A  notice 
under  this  paragraph  shall  explain  the 
procedures  for  appearing  in  person  and 
filing  the  forms  required  by  the  Service, 
providing  fingerprints,  photographs, 
and/or  submitting  supplemental 
information  or  documentation. 

(5)  A  nonimmigrant  alien  subject  to 
special  registration  shall  annually 
reregister  in  person  with  the  Service  at 
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the  district  office  for  the  district  in 
which  the  nonimmigrant  alien  subject  to 
special  registration's  residence  is 
located.  Annual  reregistration  shall  be 
in  the  same  manner  as  provided  in 
paragraph  (0(3),  and  shall  occur  within 
10  days  of  the  month  and  day  of  the 
anniversary  of  his  or  her  original 
admission  to  the  United  States.  Annual 
reregistration  of  a  nonimmigrant  alien 
subject  to  special  registration  under 
paragraph  (f)(4)  shall  be  in  the  manner 
prescribed  in  the  applicable  notice, 
subject  to  any  modifications  or  changes 
included  in  any  applicable  intervening 
notice. 

(6)  In  addition  to  the  30-day  and 
annual  reregistrations  piu'suant  to 
paragraphs  (0(3)  and  (f)(5)  of  this 
section,  any  nonimmigrant  alien  subject 
to  special  registration  who  remains  in 
the  United  States  for  30  days  or  more 
shall  notify  the  Service  by  mail  or  other 
such  means  as  determined  by  the 
Attorney  General,  using  a  notification 
form  designated  by  the  Service,  of  any 
change  of  address  of  residence,  change 
of  employment,  or  change  of 
educational  institution,  within  10  days 
of  such  change. 

(7)  A  nonimmigrant  ahen  subject  to 
special  registration  may  apply  to  the 
district  director,  or  such  other  official  as 
the  Attorney  General  may  designate,  at 
the  Service's  district  office  in  which  the 
nonimmigrant  alien  subject  to  special 
registration's  residence  address  is 
located  and  registered,  for  relief  from 
the  requirements  of  this  paragraph  (f). 
The  decision  of  the  district  director  or 
such  other  official  is  final  and  not 
appealable. 

(8)  When  a  nonimmigrant  alien 
subject  to  special  registration  departs 
from  the  United  States,  he  or  she  shall 
report  to  a  departing  control  officer  of 
the  Service,  at  such  port  of  entry  as  the 
Service  may  specify.  Any  nonimmigrant 
alien  subject  to  special  registration  who 
fails,  without  good  cause,  to  be 
examined  by  a  departure  control  officer 
at  the  time  of  his  or  her  departiue,  and 
to  have  his  or  her  departiire  endorsed 
upon  his  or  her  special  registration, 
shall  thereafter  be  presimied  to  be 
inadmissible  under,  but  not  limited  to, 
section  212(a)(3)(A)(ii)  of  the  Act,  as  an 
alien  whom  the  Attorney  General  has 
reasonable  grounds  to  believe,  based  on 
the  alien's  past  failure  to  conform  with 
the  requirements  for  special  registration, 
seeks  to  enter  the  United  States  to 
engage  in  imlawful  activity.  An  alien 
may  overcome  this  presumption  by 
making  a  showing  that  he  or  she 
satisfies  conditions  set  by  the  Attorney 
General  and  the  Secretary  of  State. 

(9)  Registration  under  this  paragraph 
(f)  is  not  deemed  to  be  complete  unless 


all  of  the  information  requested  on  the 
forms  required  by  the  Service,  and  all 
requested  dociunents,  are  provided  in  a 
timely  manner.  Each  annual 
reregistration  and  each  change  of 
material  fact  is  a  registration  that  is 
required  under  sections  262  and  263  of 
the  Act.  Each  change  of  address 
required  imder  this  paragraph  (f)  is  a 
change  of  address  required  under 
section  265  of  the  Act. 
*        *        *        *        • 

Dated:  June  10,  2002. 
Larry  D.  Thompson, 

Acting  Attorney  General. 

[FR  Doc.  02-15037  Filed  6-11-02;  10:45  am) 

BILUNG  CODE  4410-ia-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 104.  and  109 
[Notice  2002-10] 

Independent  Expenditure  Reporting 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  On  March  20,  2002,  the 
Commission  pubUshed  the  text  of 
regulations  regarding  independent 
expenditiue  reporting.  The  Commission 
announces  that  these  rules  are  effective 
as  of  Jime  13,  2002. 

DATES:  Effective  date:  June  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary  C.  Smith,  Acting  Associate 
General  Coimsel,  or  Ms.  Cheryl  Fowle, 
Attorney,  999  E  Street,  NW, 
Washington,  DC  20463,  (202)  694-1650 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  armouncing  the  effective 
date  of  revisions  to  the  regulations  at  11 
CFR  100.19,  104.4(b),  104.5(f)  and  (g), 
104.14(a).  104.18(h),  109.1(f)  and  109.2 
regarding  independent  expenditure 
reporting.  See  Explanation  and 
Justification  for  Independent 
Expenditure  Reporting,  67  FR  12834 
(March  20,  2002).  These  rules 
implement  Public  Law  106-346 
(Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
2001,  114  Stat.  1356  (2000)),  which 
amended  the  Federal  Election  Campaign 
Act  of  1971,  2  U.S.C.  431  at  seq.,  ("the 
Act"  or  "FECA").  Under  the  new 
regulations,  reports  of  last  minute 
independent  expenditures  ("24-hour 
reports")  must  be  actually  received  by 
the  Commission  or  the  Secretary  of  the 
Senate's  office  within  24  hours  of  the 
time  the  independent  expenditure  was 
made.  To  assist  those  who  must  meet 


this  new  reporting  deadline,  the  new 
rules  allow  reports  of  last  minute 
independent  expenditures  to  be  filed  by 
facsimile  machine  or  electronic  mail, 
unless  the  filer  participates  in  the 
Commission's  electronic  filing  program. 
Electronic  filers  must  continue  to  file  all 
reports  of  independent  expenditiu-es 
(24-hour  reports  as  well  as  regularly 
scheduled  reports)  using  the 
Commission's  electronic  filing  system. 

Under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a)(1), 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  r\iles  on  Independent 
Expenditure  Reporting  were  transmitted 
to  Congress  on  March  15,  2002.  Thirty 
legislative  days  expired  in  the  Senate  on 
May  14.  2002,  and  in  the  House  of 
Representatives  on  May  22,  2002. 

In  addition,  please  note,  the 
Bipartisan  Campaign  Reform  Act  of 
2002,  Pub.  L.  107-155, 116  Stat.  81 
(March  27,  2002)  requires,  inter  alia,  the 
Commission  to  promulgate  new  rules 
regarding  the  reporting  of  independent 
expenditures.  The  Commission  is  in  the 
process  of  promulgating  such  rules, 
which  will  not  take  effect  before 
November  6,  2002. 

The  Commission  also  revised  FEC 
Form  5,  Reports  of  Independent 
Expenditiires  by  Persons  Other  Than 
Political  Committees,  and  Schedule  E, 
Reports  of  Independent  Expenditures  by 
Political  Committees,  and  dieir 
respective  instructions.  These  forms 
were  transmitted  to  Congress  (2  U.S.C. 
438(d))  on  May  7,  2002,  and  ended  their 
ten  legislative  day  period  on  May  22, 
2002,  in  the  Senate  and  on  May  24, 
2002,  in  the  House  of  Representatives. 
The  revised  forms  and  instructions  are 
also  effective  as  of  June  13,  2002. 

Dated:  June  10,  2002. 
David.  M.  Mason, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  02-14901  Filed  6-12-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM  222,  Special  CondKlons  No. 
25-204-SC] 

Special  Conditions:  Learjet  Model  35, 
36, 35A,  and  36A  Series  Airplanes; 
High  Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Learjet  Model  35,  36,  35A, 
and  36A  series  airplanes  modified  by 
Elliott  Aviation  Technical  Products 
Development  Inc.  These  airplanes,  as 
modified  by  Elliott  Aviation  Technical 
Products  Development  Inc. ,  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  installation  of  an 
electronic  flight  instrument  system 
(EFIS)  for  display  of  critical  flight 
parameters  (altitude,  airspeed,  and 
attitude)  to  the  crew.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  existing  airworthiness  standards. 

DATES:  The  effective  date  of  these 
special  conditions  is  June  3,  2002. 
Comments  must  be  received  on  or 
before  July  15,  2002. 

ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  {ANM-113),  Docket  No. 
NM222, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
adchess.  All  comments  must  be  marked: 
Docket  No.  NM222.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  FAA,  Airplane  and  Flight  Crew 
Interface  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington,  98055-4056; 
telephone  (425)  227-2799;  facsimile 
(425)227-1149. 

SUPPLEMENTARY  INFORMATION: 


The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  certification  of  the 
airplane  and  thus  delivery  of  the 
affected  aircraft.  In  addition,  the 
substance  of  these  special  conditions 
has  been  subject  to  the  public  comment 
process  in  several  prior  instances  with 
no  substantive  comments  received.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  the  FAA  invites  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  comments,  data, 
or  views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  siunmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  March  19,  2002,  Elliott  Aviation 
Technical  Products  Development  Inc. 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Learjet 
Model  35,  36,  35A,  and  36A  series 
airplanes.  Learjet  Model  35,  36,  35A, 
and  36A  series  airplanes  are  currently 
approved  under  Type  Certificate  AlOCE. 
The  modification  incorporatbs  the 
installation  of  the  Universal  Avionics 
Systems  Corporation  EFI-550  Electronic 
Flight  Instrument  System  (EFIS).  This 
system  uses  flat  information  display 
panels  for  display  of  criticed  flight 
parameters  (altitude,  airspeed,  and 


atti^Jde)  to  the  crew.  These  displays  can 
be  susceptible  to  disruption  to  both 
command  and  response  signals  as  a 
result  of  electrical  and  magnetic 
interference.  This  disruption  of  signals 
could  result  in  the  loss  of  all  critical 
flight  information  displays  and 
amnmciations  or  the  presentation  of 
misleading  information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  EUiott  Aviation  Technical 
Products  Development  Inc.  must  show 
that  the  Learjet  Model  35,  36,  35A,  and 
36A  series  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlOCE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  Learjet  Model  35, 
36,  35A,  and  36A  series  airplanes 
include  14  CFR  part  25  effective 
February  1, 1965,  as  amended  by 
Amendments  25-2  and  25-4,  as 
described  in  Type  Certificate  Data  Sheet 
AlOCE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Learjet  Model  35,  36, 
35A,  and  36A  series  airplanes  because 
of  novel  or  unusual  design  features, 
special  conditions  are  prescribed  imder 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  modified  Learjet  Model  35,  36. 
35A,  and  36A  series  airplanes  will 
incorporate  a  new  electronic  flat  panel 
display  system,  the  Universal  Avionics 
Systems  Corporation  EFl-550  Electronic 
Flight  Instrument  System  (EFIS).  which 
was  not  available  at  the  time  of 
certification  of  these  airplanes,  that 
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perfonns  critical  functions.  This  system 
may  be  vulnerable  to  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
groimd-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensiue  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Learjet  Model  35,  36,  35A,  and 
36A  series  airplanes,  which  require  that 
new  electrical  and  electronic  systems, 
such  as  the  EFIS,  that  perform  critical 
functions,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  &e  advent  of  space 
and  satellite  communications,  coupled 
.with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionic/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  smveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragraph  1  OR 
2  below: 

1.  A  minimiun  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table 
below  are  to  be  demonstrated. 


FiekJ  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz  

700 

100 

1  GH2-2  GHz 

2000 
3000 
3000 

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GH2-8  GHz  

1000 
3000 

200 

8  GHz-12  GHz  

300 

12GH2-18GHZ  

2000 

200 

18GHZ-40GHZ  

600 

200 

The  fieW  strengttis  are  expressed  in  terms 
of  peak  of  ttie  root-mean-square  (rms)  over 
the  comptete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  appUcable  to  Learjet 
Model  35,  36,  35A.  and  36A  series 
airplanes  modified  by  Elliott  Aviation 
Technical  Products  Development  Inc. 
Should  Elliott  Aviation  Technical 
Products  Development  Inc.  apply  at  a 
later  date  for  design  change  approval  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Learjet 
Model  35,  36,  35A,  and  36A  series 
airplanes  modified  by  Elliott  A^ation 
Tetimical  Products  Development  Inc.  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  featmes 
on  these  airplanes. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedme  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 


imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
uimecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  specied  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opporttmities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Learjet  Models  35, 
36,  35A  and  36A  airplanes  modified  by 
Elliott  Aviation  Technical  Products 
Development  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensiue  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  June  3, 
2002. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  02-14979  Filed  6-12-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200O-NM-382-AD;  Amendment 
39-12777;  AD  2002-12-05] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767- 
200  series  airplanes,  that  requires 
repetitive  inspections  of  the  side  panels 
of  the  nose  wheel  well  for  broken  rivets 
and  replacement  of  any  broken  rivets 
with  bolts.  This  amendment  also 
requires  follow-on  inspections  of 
adjacent  areas  for  cracks  or  broken 
rivets,  whenever  two  or  more  adjacent 
broken  rivets  are  found;  repair  of  any 
cracks;  and  replacement  of  any  broken 
rivets  with  bolts.  Finally,  this 
amendment  provides  for  the  optional 
replacement  of  all  rivets  in  the  affected 
areas  with  bolts,  which  terminates  the 
repetitive  inspections.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  broken  rivets  in  the 
nose  wheel  well  side  panels  and  top 
panel,  which  could  impair  the  function 
of  the  nose  landing  gear  and  cause 
fatigue  cracks  in  the  side  panel  and  top 
panel  webs  of  the  nose  wheel  well, 
which  could  result  in  rapid  cabin 
depressurization  during  flight.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  July  18,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  18, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
{Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 


Washington  98055-4056;  telephone 
(425)  227-2772;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767-200  series  airplanes  was 
published  in  the  Federal  Register  on 
December  26,  2001  (66  FR  66360).  That 
action  proposed  to  require  repetitive 
inspections  of  the  side  panels  of  the 
nose  wheel  well  for  broken  rivets  and 
replacement  of  any  broken  rivets  with 
bolts.  That  action  also  proposed  to 
require  follow-on  inspections  of 
adjacent  areas  for  cracks  or  broken 
rivets,  whenever  two  or  more  adjacent 
broken  rivets  are  found;  repair  of  any 
cracks;  and  replacement  of  any  broken 
rivets  with  bolts.  Finally,  that  action 
proposed  to  provide  for  the  optional 
replacement  of  all  rivets  in  the  affected 
area  with  bolts,  which  would  terminate 
the  repetitive  inspections. 

Request  for  Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Proposed  Rule  Is  Acceptable 

One  airline  operator  states  that  the 
proposed  rule  is  acceptable. 

Revision  of  Cost  Impact 

One  commenter  states  that  the  cost  to 
access  the  nose  wheel  well  side  panels 
and  perform  the  basic  inspection  is  6 
work  hours,  and  that,  for  certsun  "on- 
condition"  inspections  that  may  be 
necessary,  the  additional  cost  is  16  work 
hours.  The  commenter  also  states  that 
the  cost  of  the  optional  terminating 
action  (replacement  of  all  rivets  in  the 
affected  areas  with  bolts)  is  160  work 
horns  and  $900  in  materials,  per 
airplane.  The  FAA  infers  that  the 
commenter  is  requesting  that  we  revise 
the  cost  impact  information  accordingly. 

We  agree,  in  part,  with  the 
commenter's  requests.  We  agree  that 
information  concerning  the  cost  of 
performing  the  optional  terminating 
action  should  be  included  in  the  AD, 
and  have  revised  the  AD  to  specify  an 
estimated  cost  for  work  hours  should  an 
operator  accomplish  the  replacement  of 
all  rivets  with  bolts. 

However,  we  do  not  agree  that  costs 
for  access  and  certain  on-condition 
actions  should  be  specified  in  the  AD. 
The  cost  impact  information  in  the  AD 
is  limited  to  the  cost  of  actions  actually 
required  by  the  rule.  We  do  not  consider 
the  costs  of  on-condition  actions,  such 
as  performing  detailed  inspections  if 


two  or  more  adjacent  broken  rivets  are 
found.  Such  "on-condition"  inspections 
and  corrective  actions,  if  necessary, 
would  be  required  to  be  accomplished — 
regardless  of  AD  direction — in  order  to 
correct  an  unsafe  condition  identified  in 
an  airplane  and  to  ensure  operation  of 
that  airplane  in  an  airworthy  condition, 
as  required  by  the  Federal  Aviation 
Regxxlations.  It  is  unnecessary  to  revise 
the  AD  to  add  additional  work  hours  to 
the  cost  impact  information. 

We  do  not  agree  that  the  estimated 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions,  should  be 
included  in  the  AD.  As  these  type  of 
incidental  costs  may  vary  widely 
between  operators,  it  would  be 
impossible  to  provide  a  realistic  and 
meaningful  estimate  of  costs.  Further,  at 
the  time  the  appropriate  service 
information  specified  in  this  AD 
(Revision  1  of  Boeing  Service  Bulletin 
767-53A0090,  dated  September  14, 
2000)  was  issued,  no  cost  of  parts 
information  was  available.  Further,  in 
this  case,  we  consider  that  replacing  the 
rivets  with  bolts  may  be  considered  as 
a  negligible  cost  since  those  parts  ^re 
common,  "off-the-shelf  items. 
Therefore,  no  specific  allowance  for  that 
cost  was  estimated  in  this  AD,  and  no 
change  to  the  AD  is  necessary  in  this 
regard. 

Change  Reference  to  "Detailed  Visual 
Inspection" 

We  have  changed  all  references  to  a 
"detailed  visual  inspection"  in  the 
NPRM  to  "detailed  inspection"  in  this 
AD. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  62  Model 
767-200  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  46  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  horn.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $5,520, 
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or  $120  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  it  will  take  approximately  150 
work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  action  would 
be  $9,000  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701^ 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-12-OS    Boeing:  Amendment  39-12777. 
Docket  2000-NM-382-AD. 
Applicability:  Mode]  767  series  airplanes, 
line  numbers  1  through  62;  certificated  in 
any  category. 

Note  1:  Tiiis  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  broken  rivets  in  the 
nose  wheel  well  side  panels  and  top  panel, 
which  could  impair  the  function  of  the  nose 
landing  gear  and  cause  fatigue  cracks  in  the 
nose  wheel  well  side  panel  and  top  panel 
webs,  which  could  result  in  rapid  cabin 
depressurization  during  flight,  accomplish 
the  following: 

Initial  and  Repetitive  Inspections 

(a)  Within  18  months  or  3.000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  first:  Perform  a  detailed  inspection  of 
the  nose  wheel  well  side  panels  for  broken 
rivets,  in  accordance  with  Boeing  Service 
Bulletin  767-53 A0090.  Revision  1.  dated 
September  14,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Inspections,  replacement,  and 
repairs  performed  prior  to  the  effective  date 
of  this  AD  in  accordance  with  Boeing  Service 
Bulletin  767-53A0090,  dated  August  3,  2000, 
are  considered  acceptable  for  compliance 
with  the  applicable  actions  specified  in  this 
amendment. 

(1)  If  no  broken  rivets  are  detected:  No 
further  action  is  required  as  part  of  the  initial 
inspection.  Repeat  the  inspection  at  intervals 


not  to  exceed  18  monthsor  3,000  flight 
cycles,  whichever  occurs  first. 

(2)  If  broken  rivets  are  detected,  but  they 
do  not  include  two  or  more  adjacent  rivets: 
Prior  to  further  flight,  replace  the  broken 
rivets  with  bolts  in  accordance  with  the 
service  bulletin.  Repeat  the  inspection  at 
intervals  not  to  exceed  18  months  or  3,000 
flight  cycles,  whichever  occurs  first. 

(3)  If  two  or  more  adjacent  broken  rivets 
are  detected:  Prior  to  further  flight,  perform 

.  a  secondary  inspection  as  specified  in 
paragraph  (c)  of  this  AD. 

Optional  Terminating  Action 

(b)  Replacement  of  all  the  rivets  with  bolts 
in  accordance  with  Figure  5  of  Boeing 
Service  Bulletin  767-53A0090,  Revision  1, 
dated  September  14,  2000,  terminates  the 
repetitive  inspection  required  by  paragraph 
(a)  of  this  AD. 

Secondary  Inspections 

(c)  If  two  or  more  adjacent  broken  rivets  are 
found  during  any  inspection  required  by 
paragraph  (a)  of  this  AD:  Prior  to  further 
flight,  perform  a  detailed  inspection  of  the 
side  panels  and  the  top  panel  of  the  nose 
wheel  well  for  cracks  or  broken  rivets,  in 
accordance  with  Boeing  Service  Bulletin 
767-53A0090,  Revision  1,  dated  September 
14,  2000. 

(1)  If  no  cracks  or  additional  broken  rivets 
are  found:  Prior  to  further  flight  replace  all 
of  the  rivets  with  bolts  in  accordance  with 
Figure  5  of  the  service  bulletin.  This 
terminates  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

(2)  If  any  cracks  or  additional  broken  rivets 
are  found:  Prior  to  further  flight,  repair  the 
cracks  and  replace  all  of  the  rivets,  per  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  or  per  data 
meeting  the  type  certification  basis  of  the    ^ 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
specifically  reference  this  AD.  This 
terminates  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  ft-om  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (c)(2) 
of  this  AD.  the  actions  required  by 
paragraphs  (a)  and  (c)  of  this  AD  shall  be 
dene  in  accordance  with  Boeing  Service 
Bulletin  767-53A0090,  Revision  1.  dated 
September  14.  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  ft-om  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
July  18.  2002. 

Issued  in  Renton,  Washington,  on  June  4. 
2P02. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-14584  Filed  6-12-02;  8:45  am] 

BILLING  CODE  4910-1^-P 


written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  08,  2002.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Des  Plaines,  Illinois  on  May  24. 
2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  02-14987  Filed  6-12-02;  8:45  am) 

MLLINQ  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-15] 

Modification  of  Class  E  Airspace; 
Mount  Vernon,  OH 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  71 

[Airspace  Doclcet  No.  01-AGL-1 8] 

Establishment  of  Class  E  Airspace; 
Flint,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:- Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  Airspace,  Flint.  MI. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  10841  is  effective 
0901  UTC.  August  08.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke.  Airspace  Branch.  AGL- 
520,  Air  Traffic  Division.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847-294-7568). 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  Monday.  March  11,  2002, 
(67  FR  10841).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  vmtten  adverse  comment,  or  a 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
modifies  the  Class  E  Airspace,  Moimt 
Vernon,  OH. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  10838  is  effective 
0901  UTC,  August  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C,  Burke,  Airspace  Branch,  AGL- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847-294-7568). 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  Monday,  March  11,  2002, 
(67  FR  10838).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  8,  2002.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 


Issued  in  Des  Plaines,  Illinois  on  May  24, 
2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  02-14986  Filed  6-12-02;  8:45  am] 

BILLING  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdministFation 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-21] 

Modification  of  Class  E  Airspace; 
Zanesville,  OH 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  This  document  withdraws  a 
direct  final  rule  which  modifies  Class  E 
airspace.  Zanesville.  OH. 
DATES:  The  direct  final  rule  published 
on  Monday.  March  11,  2002  at  67  FR 
10835  is  withdrawn  as  of  June  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Biu'ke,  Airspace  Branch,  AGL- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847-294-7568). 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  Monday,  March  11,  2002, 
(67  FR  10835).  The  rule  increased  the 
radius  of  Class  E  airspace  at  Zanesville, 
OH.  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
luiless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  08.  2002.  Eight  (8)  comments 
were  received  in  response  to  this 
airspace  action.  All  eight  (8)  were 
objections  and  adverse  in  nature,  and  in 
accordance  with  Direct  Final 
Rulemaking  Procedures,  the  action  must 
be  withdrawn.  A  Notice  Of  Proposed 
Rulemaking,  will  be  forthcoming. 

Issued  in  Des  Plaines.  Illinois  on  May  30. 
2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  02-14984  Filed  6-12-02;  8:45  am] 
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DEPAFTTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docicet  No.  01-AGL-20] 

Modification  of  Class  E  Airspace; 
Washington  Court  House,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  docimient  confirms  the 
effective  date  of  a  direct  final  rule  which 
Class  E  airspace,  Washington  Court 
House,  OH. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  10840  is  effective 
0901  UTC,  August  08,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Binke.  Airspace  Branch,  AGL- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847-294-7568). 
8UPf»t£MENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  Monday,  March  11,  2002, 
(67  FR  10840).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  08,  2002.  No  adverse  Comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Des  Plaines,  Illinois  on  May  24, 
2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division.  Great  Lakes 
Region. 

(FR  Doc.  02-14983  Filed  6-12-02;  8:45  am) 
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ACTION:  Direct  final  rule;  confinnation  of 
effective  date. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-19] 

Modification  of  Class  E  Airspace; 
Ashland,  OH 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
modifies  Class  E  Airspace,  Ashland, 
OH. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  10836  is  effective 
0901  UTC,  August  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Airspace  Branch,  AGL- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847-294-7568). 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  Monday,  March  11  2002,  (67 
FR  10836).  The  FAA  uses  the  direct 
final  rulemaking  procediue  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  8,  2002.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Des  Plaines,  Illinois  on  May  24, 
2002. 

Nancy  B.  Shelton. 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-14982  Filed  6-12-02;  8:45  am) 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-16] 

Modification  of  Class  E  Airspace; 
Portsmouth,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
modifies  the  Class  E  Airspace, 
Portsmouth.  OH. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  10839  is  effective 
0901  UTC,  August  8,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Airspace  Branch,  AGL- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847-294-7568). 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  Monday,  March  11,  2002, 
(67  FR  10839).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  8,  2002.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Des  Plaines,  Illinois  on  May  24, 
2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-14981  Filed  6-17-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AGL-06] 

Modification  of  Class  E  Airspace;  St. 
Ignace,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  document  modifies  Class 
E  airspace  at  St.  Ignace,  MI.  Global 
Positioning  System  (GPS)  Standard 
Instnunent  Approach  Procedures 
(SIAPS)  have  been  developed  for 
Mackinac  Coimty  Airport,  St.  Ignace  MI. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  modifies  existing 
controlled  airspace  for  Mackinac  County 
Airport. 

DATES:  Effective  0901  UTC,  August  08, 
2002.  Comments  must  be  received  on  or 
before  August  6,  2002. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Regional 
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Counsel,  AGL-7,  Rules  Docket  No.  02- 
AGL-06,  2300  East  Devon  Avenue,  Des 
Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Binke,  Airspace  Branch,  AGL- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION:  This 
amendments  to  14  CFR  part  71  modifies 
Class  E  airspace  at  St.  Ignace,  Michigan, 
to  accommodate  aircraft,  executing  the 
proposed  RNAV  (GPS)  SIAPS  by 
modifying  existing  controlled  airspace. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9J, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
Sec.  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 


The  FAA  anticipate  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  on  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above. 

If  the  FAA  does  receive,  within  the 
comment  period,  an  adverse  or  negative 
comment,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  dociunent 
will  be  published  in  the  Federal 
Register.  This  document  may  withdraw 
the  direct  final  rule  in  whole  or  in  part. 
After  considering  the  adverse  or 
negative  comment,  we  may  publish 
another  direct  final  rule  or  publish  a 
notice  of  proposed  rulemaking  with  a 
new  conunent  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
1  final  rule  and  was  not  preceded  by  a 


notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents, 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
^or  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  02-AGL-06."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Fiuther,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Avaiation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.7    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5    St.  Ignace,  MI  [Revised] 

St.  Ignace,  Mackinac  County  Airport,  MI 
(Lat.  45''53'25''  N.,  long.  84°44'15'  W.) 
Newt)erry,  Luce  County  Airport,  MI 

(Lat.  46°18'40''  N..  long.  85°27'26'  W.) 
Sault  Ste  Marie,  Chippewa  County  Int'l 
Airport,  MI 
(Lat.  46''15'03'  N..  long.  84°28'2r  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Mackinac  County  Airport, 
excluding  that  airspace  within  the  Mackinac 
Island.  MI  Class  E5  airspace  and  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  bounded  on  the  north  by  the  area 
starting  at  4  miles  north  of  the  103  bearing 
from  the  Newberry.  Luce  County  Airport  at 
16.1  miles  to  a  point  4  miles  south  of  V316 
at  the  22-mile  radius  of  the  Chippewa  County 
Int'l  Airport  counterclockwise  to  lat. 
46°03'00''  N.  to  lat.  46*03'00"  N.,  long. 
85°08'00"  W.  to  8.3  miles  south  of  the  103° 
bearing  from  the  Newberry  airport  at  16.1 
miles  to  the  point  of  beginning. 
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Issued  in  Des  Plaines,  Illinois  on  May  22, 
2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division.  Great  Lakes 
Region. 

[FR  Doc.  02-14980  Filed  6-12-02;  8:45  am] 
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DEPAFr^ME^^■  of  transportation 

14CFRPart97 

[Docket  hto.  30313;  Amdt.  No.  3009] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
.  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  die 
region  in  which  Ae  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purc/iase— hadividual  SIAP 
copies  may  be  obtained,  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  die 
region  in  which  the  affected  airport  is 
located. 


By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  {AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8270- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  in  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  direcUy  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 


amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  diese  SIAPs,  die 
TERPS- criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  June  7,  2002. 
lames  J.  Ballough, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follow^: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


II 


Federal  Register/Vol.  67,  No.  114/Thursday.  June  13,  2002/Rules  and  Regulations 40595 


If  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISLMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  '  Effective  August  8.  2002 

Alturas,  CA,  Alturas  Municipal,  NDB  RWY 

31,  Amdt  1,  CANCELLED 
Los  Angeles,  CA,  Los  Angeles  Intl.  RNAV 

(GPS)  RWY  25L,  Orig-A 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  25R,  Orig-A 
Mammoth  Lakes,  CA,  Mammoth  Yosemite, 

RNAV  (GPS)  Rwy  27,  Orig 
Mammoth  Lakes,  CA.  Mammoth  Yosemite, 

GPS  Rwy  27,  Orig-A,  CANCELLED 
lacksonville,  PL,  )acksonville  Intl,  RNAV 

(GPS)  RWY  31,  Orig 
De  Kalb  IL,  De  Kalb  Taylor  Muni,  LOC/DME 

RWY  2,  Amdt  1 
PrBderick,  MD,  Frederick  Muni.  GPS  RWY  5, 

Amdt  lA 
Alma.  MI,  Gratiot  Community.  VOR/DME 

RWY  18.  Orig 
Angola.  NY.  Angola,  VOR/DME-A,  Amdt  1. 

CANCELLED 
Angola,  NY,  Angola.  GPS  RWY  1.  Orig. 

CANCELLED 
Angola.  NY,  Angola,  GPS  RWY  19.  Orig. 

CANCELLED 
Blmira,  NY,  Elmira/Corning  Regional,  RNAV 

(GPS)  RWY  28,  Amdt  1 
Lockport,  NY,  North  Buffalo  Suburban. 

RNAV  (GPS)  RWY  28,  Orig 
Lockport,  NY,  North  Buffalo  Suburban,  GPS 

RWY  28,  Orig.  CANCELLED 
East  Liverpool,  OH,  Columbiana  County, 

VOR  RWY  25,  Amdt  5 
San  )uan,  PR.  Luis  Munoz  Marin  Intl,  VOR 

RWY  26.  Amdt  19A 
San  Juan,  PR,  Luis  Munoz  Marin  Intl,  RNAV 

(GPS)  RWY  26,  Orig 
Block  Island.  RI,  Block  Island  State.  RNAV 

(GPS)  Rwy  28.  Orig 
Block  Island.  RI.  Block  Island  State,  GPS 

RWY  28,  Orig,  CANCELLED 
Amarillo,  TX,  Amarillo  Intl,  VOR/DME  RWY 

22,  Amdt  1 
Nacogdoches,  TX,  A.L.  Mangham  Jr  Regional. 

NDB  RWY  36,  Amdt  lA 
Nacogdoches,  TX,  A.L.  Mangham  Jr  Regional, 

NDB  RWY  18,  Amdt  lA 
Nacogdoches,  TX,  A.L.  Mangham  Jr  Regional, 

GPS  RWY  33,  Orig-A 
Nacogdoches,  TX,  A.L.  Mangham  Jr  Regional, 

GPS  RWY  36,  Orig-A 
Brookneal,  VA,  Brookneal/Campbell  County, 

VOR/DME-A,  Amdt  1 
Brookneal,  VA,  Brookneal/Campbell  County, 

RNAV  (GPS)  RWY  24,  Orig 
Norfolk,  VA,  Chesapeake  Regional,  VOR/ 

DME  RWY  23,  Orig-A 
Roanoke,  VA,  Roanoke  Regional  Woodrum 
Field,  RADAR-1,  Amdt  8,  CANCELLED 
Milwaukee,  WI,  General  Mitchell  Intl, 
RADAR-1,  Amdt  23,  CANCELLED 

[FR  Doc.  02-14988  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  4910-1  »-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30314;  Amdt.  No.  3010] 

Standard  Instrument  Approach 
Procedures;  Miscsllaneous 
Amendments 

AGENCY:  Federal  Aviation       "*■  " 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occiuring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrvunent  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Dockef^FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  die  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  onceevery  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  arid  Programs 


Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Moiuoney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  xmnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/T  NOTAMs  for  each 
•SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  die  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  die  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs.  die  TERPS  criteria  were 
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applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rules  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regiilations  for  which 
frequent  and  routine  amendments  are 


FDC  Date 


05/21/02 
05/21/02 
05/21/02 
05/21/02 
05/22/02 
06/22JO2 
05*^3/02 

05/23/02 

05/24A)2 
05/24A)2 
05/24/02 
05/24/02 
05/29A)2 
05/29/02 
05/29/02 

05/29/02  . 
05/29/02  . 
05/29/02 
05/29/02  . 
05/29/02  . 

05/29/02  . 

05/29^)2  . 

05/29/02  . 

05/29/02  . 
05/29/02  . 
05/29/02  . 
05(^9/02  . 
05/29/02  . 
05/29/02  . 
05/30/02  . 
05/30/02  . 
05/30/02  . 
05/30/02  . 
05/30/02  . 


State 


OH 

OH 

OH 

OH 

OH 

FL 

WA 

WV 

lA 

AK 

AK 

W1 

MS 

MS 

TN 

TN 
TN 
TN 
TN 
IL 

IL 

IL 

rL 

lA 

lA 

lA 

UT 

TN 

TN 

CT 

LA 

PA 

PA 

PA 


City 


Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 

Orlando 

Spokane  .... 


Huntington  , 

Mason  City 

Klawock 

Klawock 

Watertown  . 

Corintti 

Corinth 

KnoxviHe  .... 


necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ect8  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  June  7,  2002. 
James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFT? 
part  97)  is  amended  by  establishing, 


amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27,  97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs;  and  §  97.37  COPTER 
SIAPs,  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


Airport 


Airtmme  /Urpark 
Airtx)me  Airpark 
AirtxHne  Airpark 
Airtx>rne  Airpark 
Airtx>me  Airpark 

Executive 

Spokane  IntI  


Krx>xville  

Krwxville  

Knoxville  

Knoxville  

Bkjomington/Normal 

BloomingtorVNormal 

Bloomington/Normal 

Bloomtngton/Normal 

Dubuque  

Dubuque  

Dut>uque 

Salt  Lake  City 

Knoxville  

Knoxville  

Dantxjry 

Lake  Charles 

Ptiilipstxjrg 

Pt)ilipsburg 

Ptiilipsburg 


Tri-State/Milton 
FieW. 

Mason  City  

Klawock  

Klawock  

Watertown  Muni 
Ftoscoe  Turner  .. 
Roscoe  Turner  .. 
McGhee-Tyson  .. 


J.     Ferguson 


FDC  No. 


McGhee-Tyson 

McGhee-Tyson 

McGhee-Tyson 

McGhee-Tyson 

Bkx>mington/Central     IL     Regl 

Arpt  at  Bloomington-Normal. 
Bloomlngton/Central     IL     Regl 

Arpt  at  Bkx)mington-Nomr)al. 
Bloomlngton/Central     IL     Regl 

Arpt  at  Bloomlngton-Normal. 
BkX}mington/Central     IL     Regl 

Arpt  at  Bk)omington-Normal. 

Dubuque  Regional  

Dubuque  Regional  

Dubuque  Regk}nal  

Salt  Lake  City  Intl  

McGhee-Tyson 

McGhee-Tyson 

Danbury  Muni 

Lake  Charles  Regtooal 

MkJ-State  

Mid-State 

Mid-State  


2/4337 
2/4338 
2/4339 
2/4340 
2/4363 
2/5019 
2/4427 

2/4436 

2/4485 
2/4486 
2/4487 
2/4490 
2/4637 
2/4638 
2/4639 

2/4641 
2/4642 
2/4645 
2/4652 
2/4658 

2/4660 

2/4661 

2/4662 

2/4663 
2/4664 
2/4665 
2/4761 
2/5034 
2/5039 
2/4683 
2/4685 
2/4705 
2/4706 
2/4707 


Subject 


ILS  Rwy  22R,  Amdt  4B. 

ILS  Rwy  4L,  Amdt  4. 

ILS  Rwy  4R.  Orig. 

ILS  Rwy  22L,  Orig. 

NDB  Rwy  22R,  Anrtdt  7C. 

LOC  BC  Rwy  25,  Amdt  20A. 

ILS  Rwy  21    (CAT  I,   II),  Amdt 

19A. 
ILS  Rwy  30  Amdt  4A. 

NDB  Rwy  35,  Amdt  5. 

NDB/DME  Rwy  1,  Orig-A. 

GPS  Rwy  1,0rig. 

NDB  Rwy  5,  Amdt  1A. 

ILS  Rwy  17,  Orig. 

GPS  Rwy  17,  Orig. 

ILS   Rwy  23R  (CAT  l/ll),   Amdt 

10A. 
ILS  Rwy  5L,  Amdt  7. 
RNAV  (GPS)  Rwy  5L,  Orig. 
NDB  Rwy  5L,  Amdt  4. 
Radar- 1,  /Vmdt21A. 
LOC  BC  Rwy  11,  Amdt  8A. 

ILS  Rwy  29,  Amdt  8D. 

ILS  Rwy  20,  Amdt  1. 

VOR  Rwy  11,  Amdt  12B. 

VOR  Rwy  31,  Amdt  11D. 

LOC  Rwy  31,  Orig-A. 

NDB  or  GPS  Rwy  31,  /Vmdt  8D. 

ILS  Rwy  35.  Amdt  ID. 

VOR  Rwy  23R,  Amdt  6A. 

NDB  or  GPS  Rwy  5R,  Amdt  4. 

VOR  or  GPS-A,  Amdt  9. 

ILS  Rwy  15,  Amdt  19B. 

NDB  Rwy  16,  Amdt  6A. 

ILS  Rwy  16,  Amdt  6. 

VOR  Rwy  24.  Amdt  ISA. 
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FDC  Date 


State 


City 

Houston  

New  Orieans  

Philadelphia 

Monterey  

Willimantk:  

Pasco  

Pasco  

Knoxville 


Airport 

Sugar  Land  Muni/Huil  Field  

Louis  Armstrong  New  Orieans 
Intl. 

Philadelphia  Intl 

Monterey  Peninsula  

Windham  

Tri-Cities 

Tri-Cities  

McGhee-Tyson 


FDC  No. 


Subject 


05/31/02 
05/31/02 

06/03/02 
06/03/02 
06/04/02 
06/04/02 
08/04/02 
06/05/02 


TX 
LA 

PA 
CA 
CT 
WA 
WA 
TN 


2/4769 
2/4843 

2/4932 
2/4949 
2/4944 
2/4955 
2/4956 
2/5035 


RNAV  (GPS)  Rwy  17,  Orig. 
ILS  Rwy  28,  Amdt  4B. 

ILS  Prm  Rwy  26,  Amdt  IB. 

ILS  Rwy  10R,  Amdt  26A. 

VOR  or  GPS-A,  Amdt  8A. 

VOR  or  GPS  Rwy  21 R,  Amdt  4A. 

ILS  Rwy  21 R,  Amdt  10B 

VOR  or  GPS  Rwy  23L,  Amdt  4A. 


[FR  Doc.  02-14989  Filed  6-12-02;  8:45  am) 

■LUNG  CODE  4910-1 3-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1979 
[Docket  No.  0-07] 
RIN  1218-AB99 

Procedures  for  the  Handling  of 
Discrimination  Complaints  Under 
Section  519  of  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act 
for  the  21  St  Century 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Interim  final  rule;  reopening  of 
comment  period. 

SUMMARY:  On  April  1,  2002,  OSHA 
published  an  interim  final  rule  titled, 
"Procedures  for  the  Handling  of 
Discrimination  Complaints  imder 
section  519  of  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century."  The  period  for 
submitting  written  conunents  is  being 
extended  to  allow  information  and  data 
to  be  collected  by  those  industries  and 
employee  groups  affected  by  the  rule. 
DATES:  Comments  must  be  received  by 
June  30,  2002. 

ADDRESSES:  Submit  written  comments 
to:  OSHA  Docket  Office,  Docket  C-07, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210. 
Commenters  who  wish  to  receive 
notification  of  receipt  of  comments  are 
requested  to  include  a  self-addressed, 
stamped  post  card  or  to  submit  them  by 
certified  mail,  return  receipt  requested. 
As  a  convenience,  comments  may  be 
transmitted  by  facsimile  ("FAX") 
machine  to  (202)  693-1681.  This  is  not 
a  toU-fi-ee  number.  If  commenters 
transmit  comments  by  FAX  and  also 
submit  a  hard  copy  by  mail,  please 
indicate  on  the  hard  copy  that  it  is  a 
duplicate  copy  of  the  FAX  transmission. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Spear,  Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  Room  N-3618.  200  Constitution 
Avenue.  NW,  Washington,  DC  20210; 
telephone  (202)  693-2187,  This  is  not  a 
toll-free  number.  The  alternative  formats 
available  are  large  print,  electronic  file 
on  computer  disk  (Word  Perfect,  ASCII, 
Mates  with  Duxbury  Braille  System)  and 
audiotape. 

SUPPLEMENTARY  INFORMATION:  On  April 
1,  2002,  at  67  FR  15454,  OSHA 
'  published  an  Interim  Final  Rule  titled, 
"Procedures  for  the  Handling  of 
Discrimination  Complaints  imder 
Section  519  of  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century."  In  that  document 
OSHA  requested  comments  on  or  before 
May  31,  2002.  However,  at  the  request 
of  the  Association  of  Flight  Attendants. 
AFL-CIO,  OSHA  is  extending  the 
comment  period  an  additional  30  days 
until  Jtme  30,  2002,  to  allow  additional 
time  for  interested  parties  to  gather 
information  and  submit  informed 
comments  to  assist  the  Agency. 

Authority:  This  document  was  prepared 
under  the  direction  and  control  of  the 
Assistant  Secretary,  Occupational  Safety  and 
Health  Administration,  U.S.  Department  of 
Labor. 

Signed  at  W^hington,  DC,  this  7th  day  of 
June,  2002. 
John  L.  Henshaw, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 
[FR  Doc.  02-14950  Filed  6-12-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  ths  Sacrataiy 

32  CFR  Part  199 
RIN  0720-AA73 

TRICARE;  Sub-Acute  Care  Program; 
Uniform  SIcilled  Nursing  Facility 
Benefit;  Home  Health  Care  Benefit; 
Adopting  IMedlcare  Payment  Methods 
for  SIcliied  Nursing  Facilities  and  Home 
Health  Care  Providers 

agency:  Office  of  the  Secretary,  DoD 
ACTION:  Interim  final  rule. 

summary:  This  rule  partially 
implements  the  TRICARE  "sub-acute 
and  long-term  care  program  reform" 
enacted  by  Congress  in  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002.  specifically:  Establishment  of 
"an  effective,  efficient,  and  integrated 
sub-acute  care  benefits  program,"  with 
skilled  nursing  facility  and  home  health 
care  benefits  modeled  after  those  of  the 
Medicare  program;  adoption  of 
Medicare  payment  methods  for  skilled 
nursing  facility,  home  health  care,  and 
certain  other  institutional  health  care 
providers;  adoption  of  Medicare  rules 
on  balance  billing  of  beneficiaries, 
prohibiting  it  by  institutional  providers 
and  limiting  it  by  non-institutional 
providers;  and  change  in  the  statutory 
exclusion  of  coverage  for  custodial  and 
domiciliary  care.  The  Department  is 
publishing  this  rule  as  an  interim  final 
rule  to  implement  the  statutory 
requirements  and  effective  dates.  Public 
comments,  however,  are  invited  and 
will  be  considered  for  possible  revisions 
to  this  rule. 

DATES:  Written  comments  will  be 
accepted  until  August  12,  2002.  This 
rule  implements  specific  statutory 
requirements  with  specific  statutory 
effective  dates.  This  rule  is  effective 
August  12,  2002,  or  as  soon  thereafter  as 
the  Director,  TRICARE  Management 
Activity  can  effectively  and  efficiently 
implement  through  contract  change.  If 
the  rule  is  not  effective  August  12.  2002. 
notice  will  be  published  in  the  Federal 
Register  when  the  contract  changes 
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have  been  completed  to  implement  the 
rule. 

ADDRESSES:  Forward  comments  to 
Medical  Benefits  and  Reimbursement 
Systems,  TRICARE  Management 
Activity,  16401  East  Centretech 
Parkway,  Aurora,  Colorado  80011-9066. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
payments  to  Skilled  Nursing  Facilities 
and  Skilled  Niu^ing  Facility  (SNF) 
services,  Tariq  Shahid,  Medical  Benefits 
and  Reimbursement  Systems,  TRICARE 
Management  Activity,  telephone  (303) 
676-3801.  For  Home  Health  Care  (HHC) 
benefits  and  pa)anent  methods,  David  E. 
Bennett,  TRICARE  Management 
Activity,  Medical  Benefits  and 
Reimbursement  Systems,  telephone 
(303)  676-3494.  For  payments  for 
clinical  laboratory  and  certain  other 
services  in  hospital  outpatient 
departments  and  emergency 
departments  and  balance  billing  limits, 
Stan  Regensberg.  Medical  Benefits  and 
Reimbursement  Systems,  TRICARE 
Management  Activity,  telephone,  (303) 
676-3742. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview 

In  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2002  (NDAA-02), 
Pub.  L.  107-107  (December  28,  2001), 
Congress  enacted  several  reforms 
relating  to  TRICARE  coverage  and 
payment  methods  for  skilled  musing 
and  home  health  care  services.  The 
statutory  "Sub- Acute  and  Long-Term 
Care  Program  Reform"  imder  section 
701  of  this  Act  added  a  new  10  U.S.C. 
1074J,  which  provides  in  pertinent  part: 
§  1074J.  Sub- Acute  Care  Program 

(a)  Establistunent. — The  Secretary  of 
Defense  shall  establish  an  effective,  efficient, 
and  integrated  sub-acute  care  benefits 
program  under  this  chapter  *   *   * 

(b)  Benefits.— (1)  The  program  shall, 
include  a  uniform  skilled  nursing  facility 
benefit  that  shall  be  provided  in  the  same 
manner  and  under  the  conditions  described 
in  Section  1861(h)  and  (i)  of  the  Social 
Security  Act  (42  U.S.C.  1935x(h)  and  (i)), 
except  that  the  limitation  on  the  number  of 
days  of  coverage  under  Section  1812(a)  and 
(b)  of  such  Act  (42  U.S.C.  1395d(a)  and  (b)) 
shall  not  be  applicable  under  the  program. 
Skilled  nursing  facility  care  for  each  spell  of 
illness  shall  continue  to  be  provided  for  as 
long  as  medically  necessary  and  appropriate. 
***** 

(3)  The  program  shall  include  a 
comprehensive,  part-time  or  intermittent 
home  health  care  benefit  that  shall  be 
provided  in  the  manner  and  under  the 
conditions  described  in  Section  1861(m)  of 
the  Social  Security  Act  (42  U.S.C.  1395x(m)). 

In  addition  to  these  requirements  that 
TRICARE  establish  an  integrated  sub- 
acute care  program  consisting  of  skilled 


nursing  facility  and  home  health  care 
services  modeled  after  the  Medicare 
program,  Congress  also,  in  section  707 
of  NDAA-02.  changed  the  statutory 
authorization  (in  10  U.S.C.  1079(j)(2)) 
that  TRICARE  payment  methods  for 
institutional  care  "may  be"  determined 
to  the  extent  practicable  in  accordance 
with  Medicare  payment  rules  to  a 
mandate  that  TRICARE  payment 
methods  "shall  be"  so  determined.  This 
command  is  effective  90  days  after  the 
date  of  enactment.  A  third 
Congressional  action  in  NDAA-02,  also 
in  Section  707,  is  the  statutory 
codification  of  existing  TRICARE 
policy — modeled  after  Medicare — that 
institutional  providers  are  not  permitted 
to  balance  bill  beneficiaries  for  charges 
above  the  TRICARE  payment  amount 
and  that  non-institutional  providers 
may  not  balance  bill  in  excess  of  15  per 
cent  over  the  TRICARE  Maximum 
Allowable  Cost. 

A  foiulh  component  of  this  reform 
program  (in  Section  701(c))  is  the 
narrowing  of  the  statutory  exclusions  of 
custodial  and  domiciUary  care  by  the 
adoption  of  new  definitions  of 
"custodial  care"  and  "domiciliary  care" 
that  have  the  effect  of  eliminating 
ciurent  program  restrictions  on  paying 
for  certain  medically  necessary  care. 

This  interim  final  rule  implements 
these  statutory  requirements.  We  are 
adopting  for  TRICARE  a  skilled  nursing 
facility  benefit  similar  to  Medicare's,  but 
as  specified  in  the  statute,  without 
Medicare's  day  limits.  We  are  also 
adopting  Medicare's  prospective 
payment  method  for  skilled  nursing 
facility  care.  Similarly,  we  are  adopting 
the  Medicare  benefit  structure  and 
payment  method  for  home  health  care 
services.  We  are  applying  to  SNF  and 
HHC  providers  the  statutory  prohibition 
against  balance  billing.  In  addition,  we 
are  incorporating  the  new  statutory 
definitions  of  "custodial  care"  and 
"domiciliary  care."  Finally,  this  rule 
also  provides  clarification  of  existing 
payment  policies  for  clinical  laboratory 
and  rehabilitation  therapy  services, 
radiology  services  procedures,  and 
routine  venipuncture  in  hospital 
outpatient  and  emergency  departments 
that  were  adopted  under  the  allowable 
charge  methodology  under  32  CFR 
199.14. 

We  note  that  the  series  of  sub-acute 
and  long-term  care  program  reforms 
adopteid  by  Congress  in  NDAA-02 
included  several  parts  that  are  not  being 
implemented  in  this  interim  final  rule. 
Most  significant  are:  repeal  of  the  Case 
Management  Program  under  10  U.S.C. 
1079(a)(17)  (repealed— along  with 
several  other  related  enactments — by 
Section  701(g)(2)  of  NDAA-02); 


continuation  of  the  Case  Management 
Program  for  certain  beneficiaries 
currently  covered  by  it  (Section  701(d)); 
and  establishment  of  a  new  program  of 
extended  benefits  for  disabled  family 
members  of  active  duty  services 
members  (Section  701(b)).  These  and 
several  other  related  statutory  changes 
will  be  implemented  through  regidatory 
changes  in  the  very  near  future.  In  the 
meantime,  the  case  management  process 
of  32  CFR  199.4(i)  will  remain  available 
to  provide  services  to  eligible 
beneficiaries  of  the  new  extended 
benefits  program,  consistent  with  the 
statutory  specifications. 

Finally,  we  note  that  Congress 
included  as  Section  8101  of  the  DoD 
2002  Appropriations  Act,  a  general 
provision  identical  to  a  provision 
included  in  the  2000  (Section  8118)  and 
2001  (Section  8100)  Appropriations 
Acts  concerning  implementation  of  the 
case  management  program  under  10 
U.S.C.  1079(a)(17).  Although  Sections 
8118  and  8100  of  the  2000  and  2001 
Appropriations  Acts  were  repealed  by 
Section  701(g)(1)(B)  and  (C)  of  NDAA- 
02.  the  same  provision  was  reenacted  in 
the  2002  Appropriations  Act.  By  its 
terms.  Section  8101  of  the  DoD  2002 
Appropriations  Act,  exclusively 
addresses  implementation  of  a  program 
(the  case  management  program  under  10 
U.S.C.  1079(a)(17))  Uiat  has  now  been 
repealed.  Thus,  we  consider  Section 
8101  as  not  affecting  implementation  of 
the  sub-acute  and  long-term  care  reform 
program  adopted  by  Congress  in 
NDAA-02. 

^  The  program  reforms  adopted  by 
Congress  and  implemented  in  this 
interim  final  rule  take  major  steps 
toward  achieving  the  Congressional 
objective  of  an  effective,  efficient,  and 
integrated  sub-acute  care  benefits 
program. 

n.  Skilled  Nursing  Facility  Benefits 

As  noted  above,  10  U.S.C.  1074j 
requires  TRICARE  to  include  a  skilled 
nursing  facility  benefit  that  shall  for  the 
most  part  be  provided  in  the  manner 
and  under  the  conditions  described 
under  Medicare.  As  a  result,  TRICARE 
is  adopting  Medicare's  three-day-prior- 
hospitalization  requirement  for  coverage 
of  a  SNF  admission.  Accordingly,  for  a 
SNF  admission  to  be  covered  under 
TRICARE,  the  beneficiary  must  have  a 
qualifying  hospital  stay  (meaning  an 
inpatient  hospital  stay),  of  not  less  than 
three  consecutive  days  before  the 
beneficiary  is  discharged  from  the  - 
hospital.  The  beneficiary  must  enter  the 
SNF  within  30  days  after  discharge  from 
the  hospital,  or  within  such  time  as  it 
would  be  medically  appropriate  to  begin 
an  active  coiu-se  of  treatment,  where  the 


individual's  condition  is  such  that  SNF 
care  would  not  be  medically  appropriate 
within  30  days  after  discharge  from  a 
hospital.  The  skilled  services  must  be 
for  a  medical  condition  that  was  either 
treated  diuing  the  quaUfying  three-day 
hospital  stay,  or  started  while  the 
beneficiary  was  already  receiving 
covered  SNF  care.  Additionally,  an 
individual  shall  be  deemed  not  have 
been  discharged  from  a  SNF,  if  within 
3D  days  after  discharge  from  a  SNF,  the 
individual  is  again  admitted  to  the  same 
or  a  different  SNF.  These  coverage 
requirements  are  the  same  as  applied 
under  Medicare.  We  are  not,  however, 
adopting  Medicare's  100-day  limit  on 
SNF  services.  Consistent  with  the 
statute,  SNF  coverage  for  each  spell  of 
illness  shall  continue  to  be  provided  for 
as  long  as  medically  necessary  and 
appropriate. 

m.  Payments  for  Skilled  Nursing 
Facility  Services 

TRICARE  had  not  to  date  reformed 
payment  methods  applicable  to  SNFs 
due  to  the  very  small  volume  of  SNF 
services  paid  for  by  TRICARE.  The 
volume  of  such  services  is  now 
expected  to  increase  significamtly 
because  of  the  Congressional  action  in 
2000  reinstating  TRICARE  coverage 
secondary  to  Medicare  for  Medicare- 
eligible  DoD  health  care  beneficiaries 
(S«:tion  712  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001,  Pub.  L.  106-398). 
Coincident  with  Congressional  action  in 
directing  adoption  of  Medicare  payment 
methods  for  institutional  providers,  we 
have  undertaken  a  review  of  the 
Medicare  payment  method  and  rates  for 
SNF  care  imder  Section  1888(e)  of  the 
Social  Seciuity  Act  (42  U.S.C.  1395yy) 
and  42  CFR  part  413.  subpart  J.  That 
review  and  assessment  have  convinced 
us  that  adoption  of  Medicare  SNF 
payment  methods  and  rates  is  not  only 
required  by  law,  but  also  fair,  feasible, 
practicable,  and  appropriate. 

Medicare  implemented  its  per  diem 
Prospective  Payment  System  (PPS)  for 
SNF  care  covering  all  costs  (routine, 
ancillary  and  capital)  of  Medicare- 
covered  SNF  services  as  of  July  1,  1998. 
The  Medicare  payment  rates  are  based 
upon  resident  assessments.  All 
Medicare-certified  SNFs  are  required  to 
conduct  assessments  on  residents  using 
a  standardized  assessment  tool,  called 
the  Minimum  Data  Set  (MDS).  Medicare 
then  uses  information  from  this 
assessment  to  categorize  SNF  patients 
into  seven  major  categories:  (1) 
Rehabilitation;  (2)  Extensive  Services; 
(3)  Special  Care;  (4)  Clinically  Complex; 
(5)  Impaired  Cognition;  (6)  Behavior 
Problems;  and  (7)  Reduced  Physical 


Fimction.  This  is  done  using  the 
Resource  Utilization  Group  (RUG}-III 
grouper.  The  RUG-ID  grouper  is  a 
computer  program  that  converts 
resident  specific  assessment  data  into  a 
case-mix  classification.  In  classifying 
patients  into  groups  based  upon  their 
clinical  and  functional  characteristics, 
the  grouper  further  subdivides  each  of 
these  seven  categories  resulting  in  44 
specific  patient  RUGs. 

For  each  of  the  44  RUGs,  the  Medicare 
SNF  per  diem  payment  is  calculated  as 
the  sum  of  three  parts — the  niu-sing 
component,  the  therapy  component  and 
the  non-case-mix  component.  Under  the 
nursing  and  therapy  components  of  the 
payment  rate,  each  of  the  44  RUGs 
carries  a  uniquely  assigned  relative 
weight  factor.  This  relative  weight 
factor,  or  case  mix  index,  represents  a 
relative  index  or  resource  consumption. 
Resource-intensive  patients  are  assigned 
to  a  RUG  that  carries  a  higher  relative 
weight  factor.  This  RUG-specific  relative 
weight  factor  is  multiplied  by  the 
applicable  nursing  and  therapy  base 
rates  (which  vary  depending  on  whether 
the  SNF  is  luhan  or  rural)  to  develop  the 
nursing  and  therapy  components  of  the 
per  diem  payment  rate.  These  two 
components  are  then  added  to  the  non- 
case-mix  adjusted  component  restilting 
in  the  total  PPS  per  diem  payment  rate. 

A  key  part  of  the  Medicare  SNF 
payment  system  is  the  use  of  the  MDS 
to  classify  SNF  residents  into  one  of  the 
44  RUG  groups.  An  important  issue  is 
whether  the  RUG-III  classification 
system  used  by  Medicare  to  classify 
patients  into  the  44  RUG  groups  would 
be  practicable  for  the  TRICARE  SNF 
benefit.  We  think  that  it  would  be 
practicable.  Much  of  the  SNF  care  "for 
which  TRICARE  will  be  paying  is  as 
second  payer  to  Medicare  for  the  same 
patient.  Even  for  non-Medicare-eligible 
patients  [e.g.,  most  patients  under  age 
65),  the  characteristics  recognized  by 
the  RUG-in  system  would  be  equally 
applicable.  In  this  regard,  we  note  that 
more  than  ten  states  have  decided  to  use 
the  RUG-III  system  to  classify  Medicaid 
patients  into  RUGs  and  several  other 
states  are  currently  in  the 
developmental  stages  of  implementing 
the  RUG-QI  system.  This  reflects  a 
broad  view  that  the  MDS  and  RUGs  are 
appropriate  for  non-Medicare  SNF 
residents.  In  our  review  and 
discussions,  we  could  not  identify  any 
significant  barriers. to  the  use  of  the 
RUG-in  system  to  classify  TRICARE 
patients. 

One  implementation  issue  that  we 
have  identified  related  to  classification 
concerns  the  timing  of  residents 
assessments.  The  Medicare  SNF 
payment  system  requires  periodic 


patient  assessments.  The  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
requires  that  SNF  patients  be  assessed 
on  days  5, 14,  30,  60,  and  90.  as  well 
as  be  reassessed  if  there  are  status 
changes  between  these  periodic 
assessments.  We  have  considered  the 
level  of  assessment  required  after  100 
days  when  TRICARE  becomes  primary 
payer  for  patients  whose  SNF  care  must 
continue  beyond  the  Medicare  benefit 
limit.  We  believe  continuing  to  assess 
patients  every  30  days  would  be 
consistent  with  Medicare's  practice  of 
skilled  authori2»tion. 

A  second  implementation  issue 
'concerns  the  use  of  MDS  for  neonates 
and  very  young  children.  The  MDS  was 
not  designed  for  very  young  children. 
As  a  result,  we  believe  that  children 
imder  ten  should  not  be  assessed  using 
the  MDS.  We  will  review  the  methods 
used  by  Medicaid  programs  and  may 
adopt  one  of  their  assessment  methods 
at  a  later  time.  Until  then,  the  allowed 
charge  for  children  under  age  ten  in  a 
SNF  will  continue  to  be  the  billed 
charge. 

We  have  also  considered  whether  the 
Medicare  SNF  payment  rates  and 
weights  are  appropriate  for  TRICARE. 
We  believe  they  are.  For  some  of  the 
payment  methods  TRICARE  has 
adopted  for  non-SNF  providers  that  are 
based  on  the  Medicare's  system,  we 
have  developed  DoD-specific  weights 
and  rates.  In  some,  such  as  for  physician 
payments,  we  implemented  our  own 
phase-in  process,  but  have  not  reached 
comparability  with  Medicare.  In  the 
case  of  SNF  PPS,  the  Medicare  weights 
and  rates  were  developed  to  be  used 
nationally— like  TRICARE— thus,  we 
have  no  special  State  considerations 
that  some  Medicaid  programs  would   ' 
have.  In  addition,  the  TRICARE 
population  group  that  will  be  the 
primary  user  of  SNF  services  and  the 
Medicare  population  group  are  quite 
similar.  Thus,  we  believe  that  there  is 
no  reason  why  the  Medicare  weights 
and  rates  would  not  be  appropriate  to 
use.  However,  we  will  carefully  monitor 
the  TRICARE  SNF  patient 
characteristics  to  ensure  that  the 
weights  and  rates  are  appropriate.  If 
necessary,  the  weights  and  rates  could 
be  modified  after  one  or  more  years  of 
experience. 

Based  on  all  of  these  considerations 
and  the  statutory  requirements,  the 
Department  is  adopting  for  TRICARE 
the  Medicare  payment  methods  and 
rates,  including  MDS  assessments. 
RUG-III  classifications,  and  Medicare 
weights  and  per  diem  rates.  For  patient 
stays  longer  than  90  days.  MDS 
assessment  would  be  required  every  30 
days. 
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In  adopting  the  Medicare's  SNF 
payment  methodology,  we  are  also 
incorporating  into  our  rule  a  provision 
that  has  been  in  the  TRICARE 
Operations  Manual  requiring  that 
TRICARE-eligible  SNFs  must  be 
Medicare-certified  institutions.  We 
believe  this  policy  facilitates  assurance 
of  quality  of  care  and  is  consistent  with 
the  pajonent  approach  we  are  adopting. 

IV.  Home  Health  Care  Benefits 

Home  health  agencies  (HHAs)  are 
currently  recognized  as  authorized 
providers  under  TRICARE.  but  payment 
only  extends  to  services  rendered  by 
otherwise  authorized  TRICARE 
individual  professional  providers,  such 
as  registered  nurses,  physical  and 
occupaUonai  therapists,  and  speech 
pathologists.  Coverage  of  services 
provided  by  home  health  aides  and 
medical  social  workers  are  currently  not 
allowed  except  under  the  hospice 
benefit.  Payment  is  also  extended  imder 
the  TRICARE-allowable  charge 
methodology  for  medical  supplies  that 
are  essential  in  enabling  HHA 
professional  staff  to  effectively  carry  out 
physician  ordered  treatment  of  the 
beneficiary's  illness  or  injury.  Unlike 
Medicare,  TRICARE  cvurently  requires 
HHAs  to  have  either  community  Health 
Accreditation  Program  or  Joint 
Commission  on  the  Accreditation  of 
Healthcare  Organizations  accreditation 
to  quality  as  network  providers.  These 
certification  requirements  will  be 
changed  to  make  them  consistent  with 
those  of  Medicare  in  order  to  effectively 
accommodate  adoption  of  the  new  HHA 
prospective  payment  system;  i.e.,  to 
require  Medicare  certification/approval 
for  provider  authorization  status  under 
TRICARE. 

Medicare's  home  health  benefit 
structure  and  conditions  for  coverage 
are  being  adopted  coincident  with 
implementation  of  the  new  prospective 
payment  system  including  those 
provisions  under  Sections  1861  (m), 
1861(o),  and  1891  of  the  Social  Security 
'  Act  and  42  CFR  part  484.  hi  general, 
coverage  extends  to  part-time  or 
intermittent  skilled  nursing  care  and 
home  health  aide  services  from 
qualified  providers.  The  specific  benefit 
structure  and  conditions  for  coverage 
are  set  forth  in  the  new  Section 
199.4(e){22)  of  the  regulation. 

In  adopting  this  new  benefit  structiue 
for  TRICARE,  we  note  the  potential 
need  for  some  transition  time  or  other 
accommodation  for  some  patients 
currently  receiving  home  health  services 
imder  present  program  coverage  rules. 
Out  regulation  (Section  199.1(n))  allows 
the  recognition  of  special  circumstance 


and  authority  of  the  Director  to  address 
them. 

V.  Pajrment  Method  for  Home  Health 
Care  Services 

TRICARE  is  adopting  Medicare's 
benefit  structure  and  prospective 
payment  system  for  reimbursement  of 
HHAs  that  are  currently  in  effect  for  the 
Medicare  program  under  Section  4603 
of  the  Balanced  Budget  Act  of  1997,  as 
amended  by  Section  5101  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1999,  and  by  Sections  302, 
305,  and  306  of  the  Medicare,  Medicaid, 
and  SCHIP  Balanced  Budget  Refinement 
Act  of  1999.  This  includes  adoption  of 
the  comprehensive  Outcome  and 
Assessment  Information  Set  (OASIS) 
and  consolidating  billing  requirements. 

The  adoption  of  the  Medicare  HHA 
prospective  payment  system  replaces 
the  retrospective  physician-oriented  fee- 
for-service  model  currently  used  for 
payment  of  home  health  services  imder 
TRICARE.  Under  the  new  prospective 
payment  system,  TRICARE  will 
reimburse  HHAs  a  fixed  case-mix  and 
wage-adjusted  60-day  episode  payment 
amoimt  for  professional  home  health 
services,  along  with  routine  and  non- 
routine  medical  supplies  provided 
imder  the  beneficiary's  plan  of  care. 
Durable  medical  equipment  and 
osteoporosis  drugs  receive  a  separate 
payment  amount  in  addition  to  the 
prospective  payment  system  amount  for 
home  health  care  services. 

The  variation  in  reimbursement 
among  beneficiaries  receiving  home 
health  care  under  this  newly  adopted 
prospective  payment  system  will  be 
dependent  on  the  severity  of  the 
beneficiary's  condition  and  expected 
resource  consumption  over  a  60-day 
episode-of-care,  with  special 
reimbursement  provisions  for  major 
intervening  events,  significant  changes 
in  conditions,  and  low  or  high  resource 
utilization.  The  resoiuce  consumption 
of  these  beneficiaries  will  be  assessed 
using  OASIS  selected  data  elements. 
The  score  values  obtained  from  these 
selected  data  elements  will  be  used  to 
classify  home  health  beneficiaries  into 
one  of  80  Home  Health  Resource  Groups 
(HHRGs)  based  on  their  average 
expected  resource  costs  relative  to  other 
home  health  care  patients. 

The  HHRG  classification  determines 
the  cost  weight;  i.e.,  the  appropriate 
case-mix  weight  adjustment  factor  that 
indicates  the  relative  resources  used  and 
costliness  of  treating  different  patients. 
The  cost  weight  for  a  particular  HHRG 
is  then  multiplied  by  a  standard  average 
prospective  pa3maent  amount  for  a  60- 
day  episode  of  home  health  care.  The 


case-mix  adjusted  standard  prospective 
payment  amount  is  then  adjusted  to 
reflect  the  geographic  variation  in  wages 
to  come  up  with  the  final  HHA  payment 
amount. 

As  indicated  above,  the  ordinary  unit 
of  payment  is  based  on  a  60-day  episode 
of  care.  Payment  covers  the  entire 
episode  of  care  regardless  of  the  number 
of  days  of  care  actually  provided  during 
the  60-day  period.  There  are  exceptions 
to  this  standard  payment  period  under 
certain  conditions  that  wiU  result  in 
reduced  or  additional  amounts  being 
paid.  If  the  beneficiary  is  still  in 
treatment  at  the  end  of  the  initial  60-day 
episode  of  care,  a  physician  must  re- 
certify that  the  beneficiary  is  correctly 
assigned  to  one  of  the  HHRGs,  and  a 
new  episode  of  care  may  begin.  There  is 
currently  no  limit  on  the  number  of 
medically  necessary  consecutive  60-day 
episodes  that  beneficiaries  may  receive 
under  the  HHA  prospective  payment 
system. 

As  noted  above,  the  variation  in 
reimbursement  among  beneficiaries 
receiving  HHC  under  this  newly 
adopted  prospective  payment  system 
will  be  dependent  on  the  severity  of  the 
beneficiary's  condition  and  expected 
resource  consumption  over  a  60-day 
episode-of-care,  with  special 
reimbursement  provisions  for  major 
intervening  events,  significant  changes 
in  condition,  and  low  or  high  resource 
utilization.  A  case  mix  system  has  been 
developed  to  measure  the  severity  and 
projected  resource  utilization  of 
beneficiaries  receiving  home  health 
services  using  selected  data  elements  off 
of  the  OASIS  assessment  instrument 
(i.e.,  the  assessment  document 
submitted  by  HHAs  for  reimbursement) 
and  an  additional  element  measuring 
receipt  of  at  least  ten  visits  for  therapy 
services.  These  key  data  elements  are 
organized  and  assigned  a  score  value  in 
order  to  measure  the  impact  of  clinical, 
functional  and  services  utilization 
dimensions  on  total  resource  use.  The 
resulting  summed  scores  are  used  to 
assign  a  beneficiary  to  a  particular 
severity  level  within  each  of  the 
following  dimensions: 

•  Clinical  Dimension — The  clinical 
dimension  has  four  severity  levels  (0-3) 
and  takes  into  account  the  beneficiary's 
primary  diagnosis  and  prevalent 
medical  conditions. 

•  Functional  Dimension — The 
functional  dimension  assesses  the 
beneficiary's  ability  to  perform  various 
activities  of  daily  living  [e.g.,  the 
beneficiary's  ability  to  dress  and  bathe) 
and  consists  of  five  severity  levels  (0- 
4). 

•  Services  Utilization  Dimension — 
The  Services  utilization  dimension  has 
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four  severity  levels  (0-3)  and  indicates 
whether  the  beneficiary  was  discharged 
from  a  skilled  nursing  facility  or 
rehabilitation  hospital  within  the  past 
14  days  and  whether  the  patient  is 
expected  to  receive  ten  or  more 
occupational,  physical  and/or  speech 
therapy  visits. 

A  case-mix  grouper  is  used  for 
assigning  a  severity  level  within  each  of 
the  above  dimensions  and  for 
classifying  the  beneficiary  into  one  of  80 
HHRGs.  The  HHRG  indicates  the  extent 
and  severity  of  the  beneficiary's  home 
health  needs  reflected  in  its  relative 
case-mix  weight  (cost  weight).  The  case- 
mix  weight  indicates  the  group's 
relative  resource  use  and  cost  of  treating 
different  patients.  The  case-mix  weights 
for  Fiscal  Year  2001  ranged  from  0.5265 
to  2.8113.  The  standardized  prospective 

Eayment  rate  is  multiplied  by  the 
eneficiary's  assigned  HHRG  case-mix 
weight  to  come  up  with  the  60-day 
episode  pajrment. 

As  with  the  SNF  MDS  classification 
system,  we  believe  the  HHRG  should 
not  be  used  for  children  under  ten.  They 
are  thus  exempt  from  the  HHA 
prospective  payment  system. 

VI.  Balance  Billing  Limitations 

1 1  Consistent  with  the  Congressional 
mrtion  discussed  above,  we  are  revising 
Section  199.6  of  the  regulation  to 
specify  that  institutional  providers, 
including  SNFs  and  HHAs,  are  required, 
in  order  to  be  TRICARE-authorized 
providers,  to  be  participating  providers 
on  all  claims.  They  must  accept  as 
payment  in  full,  except  for  any  required 
beneficiary  deductible  and  copayment 
amounts,  the  TRICARE  payment  as 
payment  in  full.  Medicare  and  TRICARE 
payment  rates  are  designed  to  fully 
reimburse  the  institutions  and  are 
required  by  Medicare  and  TRICARE  to 
be  accepted  as  full  reimbursement. 
TRICARE  eligible  hospitals,  SNFs,  and 
HHAs  must  enter  into  a  participation 
agreement. 

Vn.  Definitions  of  "Custodial  Care  "  and 
"Domiciliary  Care" 

As  noted  above.  Congress  adopted 
definitions  of  "custodial  care"  and 
"domiciliary  care"  that  we  are 
incorporating  into  the  TRICARE 
regulation.  Custodial  and  domiciliary 
care  continue  to  be  excluded  by  the 
statute  and  regulation.  However,  the 
new  definitions  narrow  the  exclusions, 
resulting  in  increasing  coverage  of 
medically  necessary  care.  This  is  also 
consistent  with  the  Congressional  effort 
largely  to  standardize  TRICARE  and 
Medicare  sub-acute  care  coverage  and 
payment  policies.  As  a  corollary  to  these 
definitions,  we  are  also  adopting  a 


definition  of  the  term  "activities  of  daily 
living." 

Vin.  Payment  Methods  for  Hospital 
Outpatient  Services 

Medicare  implemented  a  new 
Outpatient  Prospective  Payment  System 
(OPPS)  on  August  1,  2000,  as  a  payment 
methodology  for  facility  charges  in 
hospital  outpatient  departments  and 
emergency  departments.  This  system 
replaced  Medicare's  prior  payment 
methodology  for  such  services,  which 
was  largely  based  on  provider  cost 
reports,  but  included  some  fee 
schedules.  The  Medicare  OPPS  is  being 
phased  in  fi'om  2000  to  2004,  with  a 
series  of  transitional  payment 
adjustments  that  are  based  partly  upon 
the  prior  Medicare  cost  reports  and 
Medicare's  prior  cost-based 
methodology.  Consistent  with  the 
TRICARE  payment  reform  statutory 
authority  and  general  policy,  we  plan  to 
follow  the  Medicare  approach. 
However,  because  of  complexities  of  the 
Medicare  transition  process  and  the  lack 
of  TRICARE  cost  report  data  comparable 
to  Medicare's,  it  is  not  practicable  for 
the  Department  to  adopt  Medicare  OPPS 
for  hospital  outpatient  services  at  this 
time.  A  separate  regulatory  initiative  in 
the  future  will  address  hospital 
outpatient  services  not  covered  by  this 
regulation.  We  anticipate  eventual 
adoption  of  the  Medicare  OPPS  for  most 
TRICARE  hospital  outpatient  services 
covered  by  the  Medicare  OPPS. 

This  rule  addresses  payments  for  four 
categories  of  hospital  based  outpatient 
services.  The  first  three  apply  to 
hospital  outpatient  clinical  laboratory 
services  and  rehabilitation  therapy 
services  and  routine  venipuncture.  For 
these  services,  payments  are  based  on 
the  TRICARE-allowable  cost  method  in 
effect  for  professional  providers. 

The  fourth  category  addresses 
hospital  outpatient  radiology  services 
procedures  for  which  CHAMPUS 
Maximum  Allowable  Charge  (CMAC) 
technical  component  rates  exist.  For 
these  procedures,  we  will  use  the  CMAC 
technical  component  rate  to  reimburse 
hospital  facility  costs  for  radiology 
services. 

IX.  Regulatory  Procedures 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
required  under  Executive  Order  12866. 
This  is  a  major  rule  under  the 
Congressional  Review  Act.  This  rule  is 
economically  significant  as  it  would 
result  in  reduced  TRICARE  payments  to 
skilled  nursing  facilities  (SNFs)  in 
excess  of  $100  million  per  year.  The 
projected  volume  of  services  is  a 
function  of  the  recent  Congressional 


action  restoring  TRICARE  eligibility  to 
Medicare-eligible  DoD  beneficiaries. 
The  estimates  of  reduction  are  based  on 
historical  TRICARE  costs  and  an 
assessment  of  potential  users  times 
average  benefit  costs  per  person  for  each 
of  the  provisions  addressed.  The 
reduction  will  be  at  least  partially  offset 
by  increases  in  Medicare  payments. 
This  rule  will  result  in  increased 
Medicare  payments  to  SNFs,  home 
health  agencies,  and  other  institutional 
providers  of  $4  million  in  FY03. 
Benefits  of  the  rule  include  substantially 
^standardizing  sub-acute  care  benefits 
and  payments  between  Medicare  and 
TRICARE,  particularly  important 
because  most  TRICARE  sub-acute  care 
services  are  for  beneficiaries  also 
covered  by  Medicare.  This  regulation 
would  affect  small  entities  such  as 
SNFs.  Even  though  this  is  an 
economically  significant  rule,  it  does 
not  require  a  regulatory  flexibility 
analysis  as  the  significant  policy  ac^on 
was  taken  by  Congress  and  the  rule 
merely  puts  it  into  effect.  The  policy  of 
the  Regulatory  Flexibility  Act  that 
agencies  adequately  evaluate  all 
potential  options  for  an  action  does  not 
apply  when  Congress  has  already 
dictated  the  action. 

This  rule  will  not  impose  significant 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3511).  Existing  information 
collection  requirements  of  the  TRICARE 
and  Medicare  programs  will  be  utilized. 
Comments  on  information  collection 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  0MB,  725  17th  Street,  NW.. 
Washington,  DC  20503.  marked 
"Attention  Desk  Officer  for  Department 
of  Defense,  Health  Affairs." 

This  rule  is  being  issued  as  an  interim 
final  rule,  with  comment  period,  as  an 
exception  to  our  standard  practice  of 
soliciting  public  comments  prior  to 
issuance.  The  Assistant  Secretary  of 
Defense  (Health  Affairs)  has  determined 
that  following  the  standard  practice  in 
this  case  would  be  unnecessary, 
impractical,  and  contrary  to  the  public 
interest. 

This  rule  implements  specific 
statutory  requirements  with  specific 
statutory  effective  dates.  This  rule  is 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register,  or 
as  soon  thereafter  as  the  Director, 
TRICARE  Management  Activity  can 
effectively  and  efficiently  implement 
through  contract  change.  If  the  rule  is 
not  implemented  60  days  from  the  date 
of  publication  in  the  Federal  Register, 
notice  will  be  published  in  the  Federal 
Register  when  the  contract  changes 
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have  been  completed  to  implement  the 
rule. 

Public  comments  are  invited.  All 
comments  will  be  carefully  considered. 
A  discussion  of  the  major  issues 
received  by  public  comments  will  be 
included  with  the  issuance  of  the  final 
rule. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Dental  health.  Health  care. 
Health  insurance,  Individuals  with 
disabilities.  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199-{AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  Chapter 
55.  ' 

2.  Section  199.2(b)  is  amended  by 
revising  the  definitions  of  "custodial 
care",  "domiciliary  care",  "skilled 
niu-smg  facility"  and  "skilled  niu^ing 
services",  by  adding  definitions  of 
"activities  of  daily  living",  "case-mix 
index",  "homebound".  "home  health 
discipline",  "home  health  market  basket 
index",  "intermittent  home  health  aide 
and  skilled  nursing  services",  and  "part- 
time  home  health  aide  and  skilled 
nursing  services"  in  alphabetical  order, 
and  by  removing  the  definitions  of 
"essentials  of  daily  living"  and  "private 
duty  (special)  nursing  services",  to  read 
as  follows: 

§199.2    Definitions. 

***** 

(b)*  *  * 

Activities  of  daily  living.  Care  that 
consists  of  providing  food  (including 
special  diets),  clothing,  and  shelter: 
personal  hygiene  services;  observation 
and  general  monitoring;  bowel  training 
or  management  (unless  abnormalities  in 
bowel  function  are  of  a  severity  to  result 
in  a  need  for  medical  or  surgical 
intervention  in  the  absence  of  skilled 
services);  safety  precautions:  general 
preventive  procediu^s  (such  as  turning 
to  prevent  bedsores);  passive  exercise: 
companionship;  recreation; 
transportation:  and  such  other  elements 
of  personal  care  that  reasonably  can  be 
performed  by  an  untrained  adult  with 
minimal  instruction  or  supervision. 
Activities  of  daily  living  may  also  be 
referred  to  as  "essentials  of  daily 
living". 
***** 

Case-mix  index.  Case-mix  index  is  a 
scale  that  measvues  the  relative 
difference  in  resources  intensity  among 
different  groups  receiving  home  health 
services. 
***** 


Custodial  care.  The  term  "custodial 
care"  means  treatment  or  services, 
regardless  of  who  recommends  such 
treatment  or  services  or  where  such 
treatment  or  services  are  provided,  that: 

(1)  Can  be  rendered  safely  and 
reasonably  by  a  person  who  is  not 
medically  skilled;  or 

(2)  Is  or  are  designed  mainly  to  help 
the  patient  with  the  activities  of  daily 
living. 
***** 

Domiciliary  care.  The  term 
"domiciliary  care"  means  care  provided 
to  a  patient  in  an  institution  or  homelike 
environment  because: 

(1)  Providing  support  for  the  activities 
of  daily  living  in  the  home  is  not 
available  or  is  unsuitable:  or 

(2)  Members  of  the  patient's  family 
are  unwilling  to  provide  the  care. 
***** 

Homebound.  A  beneficiary's 
condition  is  such  that  there  exists  a 
normal  inability  to  leave  home  and. 
consequently,  leaving  home  would 
require  considerable  and  taxing  effort. 
Any  absence  of  an  individual  from  the 
home  attributable  to  the  need  to  receive 
health  care  treatment — including  regular 
absences  for  the  purpose  of  participating 
in  therapeutic,  psychosocial,  or  medical 
treatment  in  an  adult  day-care  program 
that  is  licensed  or  certified  by  a  state,  or 
accredited  to  furnish  adult  day-care 
services  in  the  state  shall  not  disqualify 
an  individual  from  being  considered  to 
be  confined  to  his  home.  Any  other 
absence  of  an  individual  from  the  home 
shall  not  disqualify  an  individual  if  the 
absence  is  infrequent  or  of  relatively 
short  duration.  For  purposes  of  the 
preceding  sentence,  any  absence  for  the 
purpose  of  attending  a  religious  service 
shall  be  deemed  to  be  an  absence  of 
infr^uent  or  short  duration.  Also, 
absences  from  the  home  for  non-medical 
purposes,  such  as  an  occasional  trip  to 
the  barber,  a  walk  around  the  block  or 
a  drive,  would  not  necessarily  negate 
the  beneficiary's  homebound  status  if 
the  absences  are  imdertaken  on  an 
infrequent  basis  and  are  of  relatively 
short  duration. 

Home  health  discipline.  One  of  six 
home  health  disciplines  covered  under 
the  home  health  benefit  (skilled  nursing 
services,  physical  therapy  services, 
occupational  therapy  services,  speech- 
language  pathology  services,  and 
medical  social  services). 

Home  health  market  basket  index.  An 
index  that  reflects  changes  over  time  in 
the  prices  of  an  appropriate  mix  of 
goods  and  services  included  in  home 
health  services. 


Intermittent  home  health  aide  and 
skilled  nursing  services.  Intermittent 
means: 

(1)  Up  to  and  including  28  hours  per 
week  of  skilled  nursing  and  home 
health  aide  services  combined,  provided 
on  a  less-than-daily  basis; 

(2)  Up  to  35  hours  per  week  of  skilled 
nursing  and  home  health  aide  services 
combined  that  are  provided  on  a  less- 
than-daily  basis,  subject  to  review  by 
managed  care  support  contractors  on  a 
case-by-case  basis,  based  upon 
documentation  justifying  the  need  for 
and  reasonableness  of  such  additional 
care;  or 

(3)  Up  to  and  including  full-time  (i.e., 
eight  hours  per  day)  skilled  nursing  and 
home  health  aide  services  combined 
which  are  provided  and  needed  seven 
days  per  week  for  temporary,  but  not 
indefinite,  periods  of  time  of  up  to  21 
days  with  allowances  for  extensions  in 
exceptional  circumstances  where  the 
need  for  care  in  excess  of  21  days  is 
finite  and  predictable. 
***** 

Part-time  home  health  aide  and 
skilled  nursing  services.  Part-time 
means: 

(1)  Up  to  and  including  28  hours  per 
week  of  skilled  nursing  and  home 
health  aide  services  combined  for  less 
than  eight  hours  per  day;  or 

(2)  Up  to  35  hours  per  week  of  skilled 
nursing  and  home  health  aide  services 
combined  for  less  than  eight  hours  per 
day  subject  to  review  .by  managed  care 
support  contractors  on  a  case-by-case 
basis,  based  upon  documentation 
justifying  the  need  for  and 
reasonableness  of  such  additional  care. 
*        *        *        *        * 

Skilled  nursing  facility.  An  institution 
(or  a  distinct  part  of  an  institution)  that 
meets  the  criteria  as  set  forth  in 
§  199.6(b){4)(vi). 

Skilled  nursing  services.  Skilled 
nursing  services  includes  application  of 
professional  nursing  services  and  skills 
by  an  RN,  LPN,  or  LVN,  that  are 
required  to  be  performed  under  the 
general  supervision/direction  of  a 
TRICARE-authorized  physician  to 
ensure  the  safety  of  the  patient  and 
achieve  the  medically  desired  result  in 
accordance  with  accepted  standards  of 
practice. 
***** 

3.  Section  199.4  is  amended  by 
redesignating  the  current  paragraph 
(b)(3)(xiv)  as  (b)(3)(xv),  by  adding  new 
paragraphs  (b)(3)(xiv)  and  (e)(21).  and 
by  removing  and  reserving  paragraphs 
(c)(2)(xv)  and  (c)(3)(xii)  to  read  as 
follows: 

§  1 99.4    Basic  program  benefits, 
(b)*  *  *. 
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1C3)*  *  * 

(xiv)  Skilled  nursing  facility  (SNF) 
services.  Covered  services  in  SNFs  are 
the  same  as  provided  under  Medicare 
under  section  1861(h)  and  (i)  of  the 
Social  Security  Act  (42  U.S.C.  1395x(h) 
and  (i))  and  42  CFR  part  409,  subparts 
C  and  D,  except  that  the  Medicare 
limitation  on  the  number  of  days  of 
coverage  under  section  1812(a)  and  (b) 
of  the  Social  Security  Act  (42  U.S.C. 
1395d(a)  and  (b))  and  42  CFR  409.61(b) 
shall  not  be  applicable  under  TRICARE. 
Skilled  nursing  facility  care  for  each 
spell  of  illness  shall  continue  to  be 
provided  for  as  long  as  necessary  and 
appropriate.  For  a  SNF  admission  to  be 
covered  under  TRICARE.  the  beneficiary 
must  have  a  qualifying  hospital  stay 
meaning  an  inpatient  hospital  stay  of 
three  consecutive  days  or  more,  not 
including  the  hospital  leave  day.  The 
beneficiary  must  enter  the  SNF  within 
30  days  of  leaving  the  hospital,  or 
within  such  time  as  it  would  be 
medically  appropriate  to  begin  an  active 
course  of  treatment,  where  the 
individual's  condition  is  such  that  SNF 
care  would  not  be  medically  appropriate 
within  30  days  after  discharge  from  a 
hospital.  The  skilled  services  must  be 
for  a  medical  condition  that  was  either 
treated  during  the  qualifying  three-day 
hospital  stay,  or  started  while  the 
beneficiary  was  already  receiving 
covered  SNF  care.  Additionally,  an 
individual  shall  be  deemed  not  to  have 
been  discharged  from  a  SNF,  if  within 
30  days  aftef  discharge  from  a  SNF,  the 
individual  is  again  admitted  to  a  SNF. 
Adoption  by  TRICARE  of  most  Medicare 
coverage  standards  does  not  include 
Medicare  coinsurance  amounts. 
Extended  care  services  furnished  to  an 
inpatient  of  a  SNF  by  such  SNF  (except 
as  provided  in  paragraphs  (b)(3)(xiv)(C), 
(b}(3)(xiv)(F).  and  {b)(3)(xiv)(G)  of  this 
section)  include*. 

(A)  Nursing  care  provided  by  or  luder 
the  supervision  of  a  registered 
professional  nurse; 

(B)  Bed  and  board  in  connection  with 
the  furnishing  of  such  nursing  care; 

(C)  Physical  or  occupational  therapy 
or  speech-language  pathology  services 
furnished  by  the  SNF  or  by  others  under 
arrangements  with  them  by  the  facility: 

(D)  Medical  social  services: 

(E)  Such  drugs,  biological,  supplies, 
appliances,  and  equipment,  furnished 
for  use  in  the  SNF,  as  are  ordinarily 
furnished  for  the  care  and  treatment  of 
inpatients; 

(F)  Medical  services  provided  by  an 
intern  or  resident-in-training  of  a 
hospital  with  which  the  facility  has 
such  an  agreement  in  effect;  and 

(G)  Such  other  services  necessary  to 
the  health  of  the  patients  as  are 


generally  provided  by  SNFs,  or  by 
others  under  eirrangements  with  diem 
made  by  the  facility. 
***** 

(e)*  *  * 

(21)  Home  health  services.  Home 
health  services  are  covered  when 
furnished  by,  or  under  arrangement 
with,  a  home  health  agency  (HHA)  that 
participates  in  the  TRICARE  program, 
and  provides  care  on  a  visiting  basis  in 
the  beneficiary's  home.  Covered  HHA 
services  are  the  same  as  those  provided 
under  Medicare  under  section  1861(m) 
of  the  Social  Seciurity  Act  (42  U.S.C. 
1395x(m))  and  42  CFR  part  409,  subpart 
E. 

(i)  Benefit  coverage.  Coverage  will  be 
extended  for  the  following  home  health 
services  subject  to  the  conditions  of 
coverage  prescribed  in  paragraph 
(e)(21){ii)  of  this  section: 

(A)  Part-time  or  intermittent  skilled 
nursing  care  furnished  by  a  registered 
nurse  or  a  licensed  practical  (vocational) 
nurse  imder  the  supervision  of  a 
registered  nurse; 

(B)  Physical  therapy,  speech-language 
pathology,  and  occupational  therapy; 

(C)  Medical  social  services  under  the 
direction  of  a  physician; 

(D)  Part-time  or  intermittent  services 
of  a  home  health  aide  who  has 
successfully  completed  a  training  ' 
program  approved  by  the  Director  TMA; 

(E)  Medical  supplies,  a  covered 
osteoporosis  drug  (as  defined  in  the 
Social  Security  Act  1861(kk),  but 
excluding  other  drugs  and  biologicals) 
and  durable  medical  equipment: 

(F)  Medical  services  provided  by  an 
interim  or  resident-in-training  of  a 
hospital,  under  an  approved  teaching 
program  of  the  hospital  in  the  case  of  an 
HHA  that  is  affiliated  or  under  common 
control  of  a  hospital;  and 

(G)  Services  at  hospitals,  SNFs  or 
rehabilitation  centers  when  they  involve 
equipment  too  cumbersome  to  bring  to 
the  home  but  not  including 
transportation  of  the  individual  in 
connection  with  any  such  item  or 
service. 

(ii)  Conditions  for  Coverage.  The 
following  conditions/criteria  must  be 
met  in  order  to  be  eligible  for  the  HHA 
benefits  and  services  referenced  in 
paragraph  (e)(21)(i)  of  this  section: 

(A)  The  person  for  whom  the  services 
are  provided  is  an  eligible  TRICARE 
beneficiary. 

(B)  The  HHA  that  is  providing  the 
services  to  the  beneficiary  has  in  effect 
a  valid  agreement  to  participate  in  the 
TRICARE  program. 

(C)  Physician  certifies  the  need  for 
home  health  services  because  the 
beneficiary  is  homebound. 


(D)  The  services  are  provided  under  a 
plan  of  care  established  and  approved 
by  a  physician. 

(1)  The  plan  of  care  must  contain  all 
pertinent  diagnoses,  including  the 
patient's  mental  status,  the  types  of 
services,  supplies,  and  equipment 
required,  the  frequency  of  visits  to  be 
made,  prognosis,  rehabilitation 
potential,  functional  limitations, 
activities  permitted,  nutritional 
requirements,  all  medications  and 
treatments,  safety  measures  to  protect 
against  injury,  instructions  for  timely 
discharge  or  referral,  and  any  additional 
items  the  HHA  or  physician  chooses  to 
include. 

[2]  The  orders  on  the  plan  of  care 
must  specify  the  type  of  services  to  be 
provided  to  the  beneficiary,  both  with 
respect  to  the  professional  who  will 
provide  them  and  the  nature  of  the 
individual  services,  as  well  as  the 
frequency  of  the  services. 

(E)  The  beneficiary  must  need  skilled 
nursing  care  on  an  intermittent  basis  or 
physical  therapy  or  speech-language 
pathology  services,  or  have  continued 
need  for  occupational  therapy  after  the 
need  for  skilled  nursing  care,  physical 
therapy,  or  speech-language  pathology 
services  has  ceased. 

(F)  The  beneficiary  must  receive,  and 
an  HHA  must  provide,  a  patient- 
specific,  comprehensive  assessment 
diat: 

[1)  Accurately  reflects  the  patient's 
current  health  status  and  includes 
information  that  may  be  used  to 
demonstrate  the  patient's  progress 
toward  achievement  of  desired 
outcomes; 

[2)  Identifies  the  beneficiary's 
continuing  need  for  home  care  and 
meets  the  beneficiary's  medical, 
nursing,  rehabilitative,  social,  and 
discharge  planning  needs. 

[3)  Incorporates  the  use  of  the  current 
version  of  the  Outcome  and  Assessment 
Information  Set  (OASIS)  items,  using 
the  language  and  groupings  of  the 
OASIS  items,  as  specified  by  the 
Director,  TRICARE  Management 
Activity. 

(G)  TRICARE  is  the  appropriate  payer. 
(H)  The  services  for  which  payment  is 

claimed  are  not  otherwise  excluded 
from  payment. 

(1)  Any  other  conditions  of  coverage/ 
participation  that  may  be  required 
under  Medicare's  HHA  benefit;  i.e., 
coverage  guidelines  as  prescribed  under 
Sections  1861(o)  and  1891  of  the  Social 
Security  Act  (42  U.S.C.  1395x(o)  and 
1395bbb)  and  42  CFR  Part  484. 
*        *    ,    *        *        * 

4.  Section  199.6  is  amended  by 
revising  paragraphs  (a)(8)(i)(A). 
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(a)(8)(i)(B).  (a)(ll)(i)  and  (d)(5),  and 
adding  new  paragraphs  (a)(8)(iii), 
(b)(4)(vi)(K)  and  (b)(4)(xv).  to  read  as 
follows: 

§199.6    Authorized  providers. 

(a)*  *  * 
(8)*  •  * 
(i)*  *  * 

(A)  An  institutional  provider  in 

§  199.6(h),  in  order  to  be  an  authorized 
provider  under  TRICARE.  must  be  a 
participating  provider  for  all  claims. 

(B)  A  SNR  or  a  HHA.  in  order  to  be 
an  authorized  provider  under  TRICARE. 
must  enter  into  a  participation 
agreement  with  TRICARE  for  all  claims. 
***** 

(iii)  Qaim-by-claim  participation. 
Individual  providers  that  are  not 
participating  providers  pursuant  to 
paragraph  (a)(8)(ii)  of  this  section  may 
elect  to  participate  on  a  claim-by-claim 
basis.  They  may  do  so  by  signing  the 
appropriate  space  on  the  claims  form 
and  submitting  it  to  the  appropriate 
TRICARE  contractor  on  behalf  of  the 
beneficiary. 

•  •        *        •        • 

(ID*  *  * 

(i)  In  general.  Individual  providers 
including  providers  salaried  or  imder 
contract  by  an  institutional  provider  and 
other  providers  who  are  not 
participating  providers  may  not  balance 
bill  a  benehciary  an  amount  that 
exceeds  the  applicable  balance  billing 
limit.  The  balance  billing  limit  shall  be 
the  same  percentage  as  the  Medicare 
hmiting  charge  percentage  for 
nonparticipating  practitioners  and 
suppliers. 
***** 

(b)*  *  * 
(4).   *   * 

(vi)*  *  • 

(K)  Is  an  authorized  provider  under 
the  Medicare  program,  and  meets  the 
requirements  of  Title  18  of  the  social 
Security  Act,  sections  1819(a).  (b),  (c), 
and  (d)  (42  U.S.C.  1395i-3(a)-{d)). 

•  •        *        •        * 

(xv)  Home  health  agencies  (HHAs). 
HHAs  must  be  Medicare  approved  and 
meet  all  Medicare  conditions  of 
participation  under  sections  1861(o)  and 
1891  of  the  Social  Security  Act  (42 
U.S.C.  1395x{o)  and  1395bbb)  and  42 
CFR  part  484  in  relation  to  TRICARE 
beneficiaries  in  order  to  receive 
payment  under  the  TRICARE  program. 
An  HHA  may  be  foimd  to  be  out  of 
compliance  with  a  particidar  Medicare 
condition  of  participation  and  still 
participate  in  the  TRICARE  program  as 
long  as  the  HHA  is  allowed  continued 
participation  in  Medicare  while  the 
condition  of  noncompliance  is  being 


corrected.  An  HHA  is  a  public  or  private 
organization,  or  a  subdivision  of  such  an 
agency  or  organization,  that  meets  the 
following  requirements: 

(A)  Engaged  in  providing  skilled 
niusing  services  and  other  therapeutic 
services,  such  as  physical  therapy, 
speech-language  pathology  services,  or 
occupational  therapy,  medical  services, 
and  home  health  aide  services. 

(1)  Makes  available  part-time  or 
intermittent  skilled  nursing  services  and 
at  least  one  other  therapeutic  service  on 
a  visiting  basis  in  place  of  residence 
used  as  a  patient's  home. 

(2)  Furnishes  at  least  one  of  the 
qualifying  services  directly  through 
agency  employees,  but  may  furnish  the 
second  qualifying  service  and  additional 
services  under  arrangement  with 
another  HHA  or  organization. 

(B)  Policies  established  by  a 
professional  group  associated  with  the 
agency  or  organization  (including  at 
least  one  physician  and  one  registered 
ninse)  to  govern  the  services  and 
provides  for  supervision  of  such 
services  by  a  physician  or  a  registered 
nurse. 

(C)  Maintains  clinical  records  for  all 
patients. 

(D)  Licensed  in  accordance  with  State 
and  local  law  or  is  approved  by  the 
State  or  local  licensing  agency  as 
meeting  the  licensing  standards,  where 
apphcable. 

(E)  Enters  into  an  agreement  with 
TRICARE  in  order  to  participate  and  to 
be  eligible  for  payment  under  the 
program.  In  this  agreement  the  HHA  and 
TRICARE  agree  that  the  HHA  will: 

(1)  Not  charge  the  beneficiary  or  any 
other  person  for  items  or  services  for 
which  the  beneficiary  is  entitled  to  have 
payment  imder  the  TRICARE  HHA 
prospective  payment  system. 

[2]  Be  allowed  to  charge  the 
beneficiary  for  items  or  services 
requested  by  the  beneficiary  in  addition 
to  those  that  are  covered  tmder  the 
TRICARE  HHA  prospective  payment 
system. 

(F)  Abide  by  the  following 
consolidated  billing  requirements: 

[1]  The  HHA  must  submit  all 
TRICARE  claims  for  all  services, 
excluding  diuable  medical  equipment 
(DME),  while  the  beneficiary  is  imder 
the  home  health  plan  without  regard  to 
whether  or  not  the  item  or  service  was 
furnished  by  the  HHA,  by  others  imder 
arrangement  with  the  HHA,  or  under 
any  other  contracting  or  consulting 
arrangement. 

(2)  Separate  payment  will  be  made  for 
DME  items  and  services  provided  under 
the  home  health  benefit  which  are 
under  the  DME  fee  schedule.  DME  is 


excluded  from  the  consolidated  billing 
requirements. 

[3]  Home  health  services  included  in 
consolidated  billing  are: 

(i)  Part-time  or  intermittent  skilled 
nursing; 

Ui)  Part-time  or  intermittent  home 
health  elide  services; 

(Hi)  Physical  therapy,  occupational 
therapy  and  speech-language  pathology; 

(iv)  Medical  social  services; 

(v)  Routine  and  non-routine  medical 
supplies; 

(vi)  A  covered  osteoporosis  drug  (not 
paid  under  PPS  rate)  but  excluding 
other  drugs  and  biologicals; 

(v7j)  Medical  services  provided  by  an 
intern  or  resident-in-training  of  a 
hospital,  under  an  approved  teaching 
program  of  the  hospital  in  the  case  of  an 
HHA  that  is  affiliated  or  under  common 
control  of  a  hospital; 

(viii)  Services  at  hospitals,  SNFs  or 
rehabilitation  centers  when  they  involve 
equipment  too  cumbersome  to  bring 
home. 

(G)  Meet  such  other  requirements  as 
the  Secretary  of  Health  and  Human 
Services  and/or  Secretary  of  Defense 
may  find  necessary  in  the  interest  of  the 
health  and  safety  of  the  individuals  who 
are  provided  care  and  services  by  such 
agency  or  organization. 
***** 

(d)*  *  * 

(5)  Medical  equipment  firms,  medical 
supply  firms,  and  Durable  Medical 
Equipment.  Prosthetic,  Orthotic, 
Supplies  providers/suppliers.  Any  firm, 
supplier,  or  provider  that  is  an 
authorized  provider  under  Medicare  or 
is  otherwise  designated  an  authorized 
provider  by  the  Director,  TRICARE 
Management  Activity. 
***** 

5.  Section  199.14  is  amended  by 
redesignating  paragraphs  (h),  (i),  (j),  (k), 
and  (1)  as  (j),  (k),  (1),  (m)  and  (n).  by 
adding  new  paragraphs  (a)(5),  (h),  and 
(i),  and  by  revising  paragraph  (b)  to  read 
as  follows: 

§199.14    Provider  reimbursmnent 
method*. 

(a)  *  *  * 

(5)  Hospital  outpatient  services.  This 
paragraph  (a)(5)  establishes  payment 
methods  for  certain  outpatient  services, 
including  emergency  services,  provided 
by  hospitals. 

(i)  Clinical  laboratory  services. 
Services  provided  on  an  outpatient  basis 
by  hospital-based  clinical  laboratories 
are  paid  on  the  same  basis  as  services 
covered  by  the  allowable  charge  method 
under  paragraph  (h)(l)(viii)  of  this 
section. 

(ii)  Rehabilitation  therapy  services. 
Rehabilitation  therapy  services  provided 
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on  an  outpatient  basis  by  hospitals  are 
paid  on  the  same  basis  as  rehabilitation 
therapy  services  covered  by  the 
allowable  charge  method  under 
paragraph  (h)(1)  of  this  section. 

(iii)  Venipuncture.  Routine 
venipuncture  services  provided  on  an 
outpatient  basis  by  hospitals  are  paid  on 
the  same  basis  as  such  services  covered 
by  the  allowable  charge  method  under 
paragraph  (h)(1)  of  this  section.  Routine 
venipuncture  services  provided  on  an 
outpatient  basis  by  institutional 
providers  other  than  hospitals  are  also 
paid  on  this  basis. 

(iv)  Radiology  services.  TRICARE 
payments  for  hospital  outpatient 
radiology  services  are  based  on  the 
allowable  charge  method  under 
paragraph  (h)(1)  of  the  section  in  the 
case  of  radiology  services  for  which  the 
CMAC  rates  establish  under  that 
paragraph  provide  a  payment  rate  for 
the  technical  component  of  the 
radiology  services  provided.  Hospital 
charges  for  an  outpatient  radiology 
service  are  reimbursed  using  the  CMAC 
technical  component  rate. 

(b)  Skilled  nursing  facilities  (SNFs). 
(1)  Use  of  Medicare  prospective 
payment  system  and  rates.  TRICARE 
payments  to  SNFs  are  determined  using 
the  same  methods  and  rates  used  under 
the  Medicare  prospective  payment 
system  for  SNFs  under  42  CFR  part  413. 
subpart  J,  except  for  children  under  age 
ten.  SNFs  receive  a  per  diem  payment 
of  a  predetermined  Federal  payment 
rate  appropriate  for  the  case  based  on 
patient  classification  (using  the  RUG 
classification  system),  urban  or  rural 
.location  of  the  facility,  and  area  wage 
index. 

(2)  Payment  in  full.  The  SNF  payment 
rates  represent  payment  in  full  (subject 
to  any  applicable  beneficiary  cost 
shares)  for  all  costs  (routine,  ancillary, 
and  capital-related)  associated  with 
furnishing  inpatient  SNF  services  to 
TRICARE  beneficiaries  other  than  costs 
associated  with  operating  approved 
educational  activities. 

(3)  Education  costs.  Costs  for 
approved  educational  activities  shall  be 
subject  to  separate  payment  under 
procedures  established  by  the  Director, 
TRICARE  Management  Activity.  Such 
procedures  shall  be  similar  to 
procedures  for  payments  for  direct 
^medical  education  costs  of  hospitals 
under  paragraph  (a)(l)(iii)(G)(2)  of  this 
section. 

(4)  Resident  assessment  data.  SNFs 
are  required  to  submit  the  same  resident 
assessment  data  as  is  required  under  the 
Medicare  program.  (The  residential 
assessment  is  addressed  in  the  Medicare 
regulations  at  42  CFR  483.20.)  SNFs 
must  submit  assessments  according  to 


an  assessment  schedule.  This  schedule 
must  include  performance  of  patient 
assessments  on  the  5th,  14th,  and  30th 
days  of  SNF  care  and  at  each  successive 
30  day  interval  of  SNF  admissions  that 
are  longer  than  30  days.  It  must  also 
include  such  other  assessments  that  are 
necessary  to  account  for  changes  in 
patient  care  needs.  TRICARE  pays  a 
default  rate  for  the  days  of  a  patient's 
care  for  which  the  SNF  has  failed  to 
comply  with  the  assessment  schedule. 
***** 

(h)  Reimbursement  of  Home  Health 
Agencies  (HHAs).  HHAs  will  be 
reimbursed  using  the  same  methods  and 
rates  as  used  under  the  Medicare  HHA 
prospective  payment  system  under  . 
section  1895  of  the  Social  Security  Act 
(42  U.S.C.  1395fff)  and  42  CFR  part  484, 
subpart  E,  except  for  children  under  age 
ten  and  except  as  otherwise  necessary  to 
recognize  distinct  characteristics  of 
TRICARE  beneficiaries  and  as  described 
in  instructions  issued  by  the  Director, 
TMA.  Under  this  methodology,  an  HHA 
will  receive  a  fixed  case-mix  and  wage- 
adjusted  national  60-day  episode 
payment  amount  as  payment  in  full  for 
all  costs  associated  with  furnishing 
home  health  services  to  TRICARE- 
eligible  beneficiaries  with  the  exception 
of  osteoporosis  drugs  and  DME.  The  full 
case-mix  and  wage-adjusted  60-day 
episode  amount  will  be  payment  in  full 
subject  to  the  following  adjustments  and 
additional  payments: 

(1)  Split  percentage  payments.  The 
initial  percentage  payment  for  initial 
episodes  is  paid  to  an  HHA  at  60 
percent  of  the  case-mix  and  wage 
adjusted  60-day  episode  rate.  The 
residual  final  payment  for  initial 
episodes  is  paid  at  40  percent  of  the 
case-mix  and  wage  adjusted  60-day 
episode  rate.  The  initial  percentage 
payment  for  subsequent  episodes  is  paid 
at  50  percent  of  the  case-mix  and  wage- 
adjusted  60-day  episode  rate.  The 
residual  final  payment  for  subsequent 
episodes  is  paid  at  50  percent  of  the 
case-mix  and  wage-adjusted  60-day 
episode  rate. 

(2)  Low-utilization  payment.  A  low 
utilization  payment  is  applied  when  a 
HHA  furnishes  four  or  fewer  visits  to  a 
beneficiary  during  the  60-day  episode. 
The  visits  are  paid  at  the  national  per- 
visit  amount  by  discipline  updated 
annually  by  the  applicable  market 
basket  for  each  visit  type. 

(3)  Partial  episode  payment  (PEP).  A 
PEP  adjustment  is  used  for  payment  of 
an  episode  of  less  than  60  days  resulting 
from  a  beneficiary's  elected  transfer 
prior  to  the  end  of  the  60-day  episode 
or  discharge  and  readmission  of  a 
beneficiary  to  the  same  HHA  before  the 


end  of  the  60-day  episode.  The  PEP 
payment  is  calculated  by  multiplying 
the  proportion  of  the  60-day  episode 
during  which  the  beneficiary  remained 
under  the  care  of  the  original  HHA  by 
the  beneficiary's  assigned  60-day 
episode  paymefll. 

(4)  Significant  change  in  condition 
(SCIC).  The  full-episode  payment 
amount  is  adjusted  if  a  beneficiary 
experiences  a  significant  change  in 
condition  during  the  60-day  episode 
that  was  not  envisioned  in  the  initial 
treatment  plan.  The  total  significant 
change  in  condition  payment 
adjustment  is  a  proportional  payment 
adjustment  reflecting  the  time  both  prior 
to  and  after  the  patient  experienced  a 
significant  change  in  condition  during 
the  60-day  episode.  The  initial 
percentage  payment  provided  at  the 
start  of  the  60-day  episode  will  be 
adjusted  at  the  end  of  the  episode  to 
reflect  the  first  and  second  parts  of  the 
total  SCIC  adjustment  determined  at  the 
end  of  the  60-day  episode.  The  SCIC 
payment  adjustment  is  calculated  in  two 
parts: 

(i)  The  first  part  of  the  SCIC  payment 
adjustment  reflects  the  adjustment  to 
the  level  of  payment  prior  to  the 
significant  change  in  the  patient's 
condition  during  the  60-day  episode. 

(ii)  The  second  part  of  the  SCIC 
payment  adjustment  reflects  the 
adjustment  to  the  level  of  payment  after 
the  significant  change  in  the  patient's 
condition  occurs  during  the  60-day 
episode. 

(5)  Outlier  payment.  Outlier  payments 
are  allowed  in  addition  to  jegular  60- 
day  episode  payments  for  beneficiaries 
generating  excessively  high  treatment 
costs.  The  outlier  payment  is  a 
proportion  of  the  imputed  costs  beyond 
the  outlier  threshold  for  each  case-mix 
(HHRG)  group. 

(6)  Services  paid  outside  the  HHA 
prospective  payment  system.  The 
following  are  services  that  receive  a 
separate  payment  amount  in  addition  to 
the  prospective  payment  amount  for 
home  health  services: 

(i)  Durable  medical  equipment  (DME). 
Reimbursement  of  DME  is  based  on  the 
same  amounts  established  under  the 
Medicare  Durable  Medical  Equipment, 
Prosthetics,  Orthotics  and  Supplies 
(DMEPOS)  fee  schedule  under  42  CFR 
part  414,  subpart  D. 

(ii)  Osteoporosis  drugs.  Although 
osteoporosis  drugs  are  subject  to  home 
health  consolidated  billing,  they 
continue  to  be  paid  on  a  cost  basis,  in 
addition  to  episode  payments. 

(7)  Accelerated  payments.  Upon 
request,  an  accelerated  payment  may  be 
made  to  an  HHA  that  is  receiving 
payment  under  the  home  health 
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prospective  payment  system  if  the  HHA 
is  experiencing  financial  difficulties 
because  there  is  a  delay  by  the 
contractor  in  making  pajrment  to  the 
HHA.  The  following  are  criteria  for 
making  accelerated  payments: 

(i)  Approval  of  payment.  An  HHA's 
request  for  an  accelerated  payment  must 
be  approved  by  the  contractor  and 
TRICARE  Management  Activity  (TMA). 

(ii)  Amount  of  payment.  The  amount 
of  the  accelerated  payment  is  computed 
as  a  percentage  of  the  net  payment  for 
unbilled  or  unpaid  covered  services. 

(iii)  Recovery  of  payment.  Recovery  of 
the  accelerated  payment  is  made  by 
recoupment  as  HHA  bills  are  processed 
or  by  direct  payment  by  the  HHA. 

(8)  Assessment  data.  Beneficiary 
assessment  data,  incorporating  the  use 
of  the  current  version  of  the  OASIS 
items,  must  be  submitted  to  the 
contractor  for  payment  imder  the  HHA 
prospective  payment  system. 

(9)  Administrative  review.  An  HHA  is 
not  entitled  to  judicial  or  administrative 
review  with  regard  to: 

(i)  Establishment  of  the  payment  unit, 
including  the  national  60-day 
prospective  episode  pa)rment  rate, 
adjustments  and  outlier  payment. 

(ii)  Establishment  of  transition  period, 
definition  and  application  of  the  unit  of 
payment. 

(iii)  Computation  of  the  initial 
standard  prospective  payment  amounts. 

(iv)  Establishment  of  case-mix  and 
area  wage  adjustment  factors. 

(i)  Changes  in  Federal  Law  affecting 
Medicare.  With  regard  to  paragraph  (b) 
and  (h)  of  this  section,  the  Department 
of  Defense  must,  within  the  time  frame 
specified  in  law  and  to  the  extent  it  is 
practicable,  bring  the  TRICARE  program 
into  compliance  with  any  changes  in 
Federal  Law  affecting  the  Medicare 
program  that  occur  after  the  effective 
date  of  the  DoD  rule  to  implement  the 
prospective  payment  systems  for  skilled 
nursing  facilities  and  home  health 
agencies. 
*        *        *        »        * 

Dated:  June  5,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  02-14707  Filed  6-12-02;  8:45  am) 
BILUNG  CODE  5001-0»-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD07-02-057] 

DrawtMldge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Mile 
1069.4  at  Dania  Beach,  Broward 
County,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regiilations  governing  the  operation  of 
the  Dania  Beach  Boulevard  bridge,  mile 
1069.4  at  Dania  Beach,  Florida,  from 
June  4.  2002  to  July  31,  2002.  This 
deviation  allows  this  bridge  to  only 
open  a  single-leaf  of  the  bridge  every  20 
minutes.  Double-leaf  openings  will  be 
available  with  a  two-hour  advance 
notice  to  the  bridge  tender.  This 
temporary  deviation  is  required  to  allow 
the  bridge  owner  to  safely  complete 
repairs  to  the  bridge. 
DATES:  This  deviation  is  effective  from 
12:01  a.m.  on  June  4,  2002  to  8  p.m.  on 
July  31,  2002. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  will  become  part  of  this 
docket  and  wiU  be  available  for 
inspection  or  copying  at  Commander 
(obr),  Seventh  Coast  Guard  District,  909 
S.E.  1st  Avenue,  Room  432,  Miami,  FL 
33131  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Lieberum,  Project  Officer, 
Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6744. 
SUPPLEMENTARY  INFORMATION:  The  Dania 
Beach  Boulevard  bridge,  mile  1069.4  at 
Dania  Beach,  Broward  County,  Florida, 
has  a  vertical  clearance  of  22  feet  at 
mean  high  water  and  a  horizontal 
clearance  of  45  feet  between  the  down 
span  and  the  fender  system.  The 
existing  operating  regulations  in  33  CFR 
part  117  require  the  bridge  to  open  on 
signal. 

PCL  Contractors  notified  the  Coast 
Guard  on  April  16,  2002,  that  the  work 
on  the  bascule  leaves  had  started  and 
due  to  a  safety  issue  involving  welding 
deck  plates,  they  requested  a  20  minute 
opening  schedule.  On  April  22,  2002, 
the  Coast  Guard  contacted  the  Florida 
Department  of  Transportation 
representative.  URS,  to  discuss  this 


request.  It  was  determined  that  the 
contractor  did  need  the  bridge  to  be  put 
on  a  20  minute  temporary  operating 
schedule.  Additionally,  URS  requested 
that  the  bridge  be  allowed  to  only  open 
a  single-leaf,  with  double-leaf  openings 
available  with  a  two-hour  advance 
notice  to  the  bridge  tender.  This  action 
is  necessary  to  facilitate  worker's  safety 
during  repairs  to  the  bridge  without 
significantly  hindering  navigation,  as  a 
full  opening  will  be  provided  with  a 
two-hour  advance  notice  to  the  bridge 
tender. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.5  to  complete  repairs  to  the 
drawbridge.  Under  this  deviation,  the 
Dania  Beach  Boulevard  bridge,  mile 
1069.4  at  Dania  Beach,  need  only  open 
a  single-leaf  on  the  hour,  20  minutes 
after  the  hour,  and  40  minutes  after  the 
hour  from  12:01  a.m.  on  Jime  4,  2002, 
to  8  p.m.  on  July  31,  2002.  A  double-leaf 
opening  will  be  available  if  two-hour 
advance  notice  is  provided  to  the  bridge 
tender  from  12:01  a.m.  on  June  4,  2002, 
to  8  p.m.  on  July  31,  2002. 

Dated:  June  4,  2002. 

Greg  Shapley, 

Chief,  Bridge  Administration  Bmnch,  Seventli 
Coast  Guard  District. 

(FR  Doc.  02-14969  Filed  6-12-02;  8:45  ami 

WLUNG  CODE  4910-15-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD07-01-144] 

RIN2115-AE47 

Drawt>rldge  Operation  Regulations; 
SanitMl  Causeway  Bridge,  Okeechobee 
Waterway,  Punta  Rassa,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  Sanibel  Causeway  bridge. 
Okeechobee  Waterway,  mile  151,  Fimta 
Rassa,  Florida.  This  rule  requires  the 
draw  to  open  on  signal,  except  that  from 
7  a.m.  until  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  the 
draw  need  only  open  on  the  hour  and 
half  hour.  On  Saturday,  Sunday,  and 
Federal  holidays  the  draw  shall  open  on 
signal,  except  that  from  7  a.m.  until  6 
p.m.,  the  draw  need  only  open  on  the 
hour,  quarter  hour,  half  hour  and  three 
quarter  hour.  From  10  p.m.  until  6  a.m. 
daily,  the  draw  will  open  on  signal  if  at 
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least  five  minutes  advance  notice  is 
given.  This  action  is  intended  to 
improve  movement  of  vehicular  traffic 
while  not  unreasonably  interfering  with 
the  movement  of  vessel  traffic. 
DATES:  This  rule  is  effective  July  15. 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD7-01-1441  and  are  available 
for  inspection  or  copying  at  Commander 
(obr)  Seventh  Coast  Guard  District,  909 
SE  1st  Ave,  Miami,  FL  33131  between 
7:30  a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Project  Manager.  Seventh 
Coast  Guard  District.  Bridge  Branch. 
(305)  415-6743. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  February  4,  2002  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulations,  Sanibel  Causeway 
Drawbridge,  Okeechobee  Waterway, 
Florida  in  the  Federal  Register  (67  FR 
23).  We  received  three  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  Sanibel  Causeway  bascule  bridge 
is  part  of  a  two-lane  narrow,  undivided 
arterial  roadway,  which  is  the  only 
roadway  on  and  off  Sanibel  Island.  This 
roadway  is  severely  congested  due  to 
insufficient  vehicular  capacity.  The 
existing  regulation  is  published  in  33 
CFR  117.317(j)  and  allows  the  bridge  to 
open  on  signal,  except  from  11  a.m. 
until  6  p.m.  daily,  the  draw  need  only 
open  on  the  hour,  quarter  hour,  half 
hour,  and  three  quarter  hour.  From  10 
p.m.  to  6  a.m.,  the  draw  will  open  on 
signal  if  at  least  a  five  minute  advance 
notice  is  given.  The  new  rule  will  allow 
the  bridge  to  open  on  signal,  except  that 
from  7  a.m.  until  6  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
the  draw  only  need  open  on  the  hoiu 
and  half  hour.  On  Saturday,  Sunday, 
and  Federal  holidays  the  draw  shall 
open  on  signal  except  that  from  7a.m. 
until  6  p.m.  the  draw  need  only  open  on 
the  hour,  quarter  hour,  half  hour  and 
three-quarter  hom-.  From  10  p.m.  imtil 
6  a.m.  the  draw  will  open  on  signal  if 
at  least  five  minutes  advance  notice  is 
given. 

Discussion  of  Comments  and  Changes 

We  received  three  letters  of  comment 
concerning  this  proposed  rule.  All  the 


letters  supported  the  proposal.  No 
changes  were  made  to  the  proposed  rule 
as  a  result  of  the  comments. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  economic  impact  of  this  rule  will 
be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  xmnecessary  because  this  rule 
only  slightly  modifies  the  existing 
bridge  schedule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  under  the 
Sanibel  Causeway  bridge  between  the 
hours  of  7  a.m.  to  6  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  only  slightly  modifies  the  existing 
operation  schedule  and  the  maximum 
waiting  time  for  vessels  to  pass  will  be 
about  25  minutes. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 


regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
'  State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  d  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
Ukely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.317{j)  is  revised  to  read 
as  follows: 

S 11 7.31 7    Okeechobee  Waterway 

***** 

(j)  Sanibel  Causeway  bridge,  mile  151 
at  Punta  Rassa.  The  draw  shall  open  on 
signal,  except  that  from  7  a.m.  until  6 
p.m.  Monday  through  Friday,  except 
Federal  holidays,  the  draw  need  only 
open  on  the  hour  and  half  hour.  On 
Saturday,  Sunday,  and  Federal  holidays 


the  draw  shall  open  on  signal,  except 
that  from  7  a.m.  until  6  p.m.,  the  draw 
need -only  open  on  the  hour,  quarter 
hour,  half  hour  and  three-quarter  hour. 
From  10  p.m.  until  6  a.m.  daily,  the 
draw  shall  open  on  signal  if  at  least  five 
minutes  advance  notice  is  given  to  the 
bridge  tender. 

Dated:  May  26,  2002. 
John  E.  Crowley,  Jr., 

Captain.  Coast  Guard.  Acting  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  02-14968  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGO07-02-O47] 

RIN2115-AA97 

Security  Zone;  San  Juan,  Puerto  Rico 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  extending 
the  effective  period  for  the  temporary 
final  rule  creating  temporary  moving 
security  zones  50  yards  around  all 
cruise  ships  entering  or  departing  the 
Port  of  San  Juan.  Temporary  fixed 
security  zones  are  also  established  50 
yards  around  all  cruise  ships  that  are 
moored  in  the  Port  of  San  Juan.  These 
security  zones  are  needed  for  national 
security  reasons  to  protect  the  public, 
ports,  and  waterways  from  potential 
subversive  acts.  Entry  into  these  zones 
is  prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
San  Juan,  Puerto  Rico  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  11:59 
p.m.  on  Jime  15,  2002  until  11:59  p.m. 
on  October  31.2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[CGD07-02-0471  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Juan,  RODVAL  Bldg,  San 
Martin  St.  #90  Ste  400,  Guaynabo,  PR 
00969  between  7  a.m.  and  3:30  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Chip  Lopez,  Marine  Safety 
Office  San  Juan,  Puerto  Rico  at  (787) 
706-2444. 

SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  PubUshing 
a  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule 
could  be  issued,  would  be  contrary  to 
the  public  interest  since  the  Captain  of 
the  Port  of  San  Juan  has  determined  that 
immediate  action  is  needed  to  protect 
the  public,  ports  and  waterways  of  the 
United  States  near  San  Juan 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  written 
information  via  facsimile  and  electronic 
mail  to  inform  mariners  of  this 
regulation. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  laimched  by  vessels  or  • 
persons  in  close  proximity  to  the  Port  of 
San  Juan,  Puerto  Rico,  against  cruise 
ships  entering,  departing  and  moored 
within  this  port.  Following  these  attacks 
by  well-trained  and  clandestine 
terrorists,  national  security  and 
intelligence  officials  have  warned  that 
future  terrorists  attacks  are  likely.  There 
may  be  Coast  Guard,  local  police 
department  or  other  patrol  vessels  on 
scene  to  monitor  traffic  and  advise 
mariners  of  the  restrictions  in  these 
areas.  Entry  into  these  security  zones  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
San  Juan,  Puerto  Rico. 

On  January  17,  2002  the  Coast  Guard 
published  a  temporary  final  rule  in  the 
Federal  Register  that  established 
temporary  moving  and  fixed  security 
zones  50  yards  around  all  cruise  ships 
entering,  departing  or  moored  in  the 
Port  of  San  Juan  (67  FR  2330).  That  rule 
expired  on  February  28,  2002.  The 
Captain  of  the  Port  issued  another 
temporary  final  rule  extending  the 
security  zones  around  cruise  ships  until 
June  15,  2002  (CGD07-02-015).  The 
Captain  of  the  Port  has  determined  that 
this  rule  is  necessary  to  protect  the  Port 
of  San  Juan  from  subversive  activity. 
The  Captain  of  the  Port  intends  to  issue 
a  notice  of  proposed  rulemaking  in  a 
separate  document  to  be  published  in 
the  Federal  Register  proposing  to  create 
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permanent  security  zones  around  cruise 
phips  in  the  Port  of  San  Juan. 

The  security  zone  for  a  vessel  entering 
the  Port  of  San  Juan  is  activated  when 
the  vessel  is  one  mile  north  of  the  #1 
buoy,  at  approximate  position  18°28.3' 
N,  66°07.6'  W.  The  zone  for  a  vessel  is 
deactivated  when  the  vessel  passes  this 
buoy  on  its  departure  from  the  port.  The 
Captain  of  the  Port  will  notify  the  public 
of  these  security  zones  via  Marine 
Safety  Radio  Broadcast  on  VHF  Marine 
Band  Radio.  Channel  22  (157.1  MHz) 
and  Marine  Safety  Information  Bulletins 
via  facsimile  and  the  Marine  Safety 
Office  San  Juan  website  at  http:// 
www.msocaribbean.com. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  actibn  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plemning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979)  because  vessels  may 
be  allowed  to  transit  around  these  zones 
or  enter  the  zones  on  a  case-by-case 
basis  with  the  authorization  of  the 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  665(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  small  entities  may  be  allowed 
to  transit  around  these  zones  or  enter 
the  zones  on  a  case  by  case  basis  with 
the  authorization  of  the  Captain  of  the 
Port.  If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES. 
In  your  comment,  explain  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  rule  would- economically 
affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu-e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figiue  2-1 .  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D.  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  envfronmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
dfrect  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165.  as  follows: 
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PART  16fr--nEGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165. 707-04 7  is 
added  to  read  as  follows: 

§165.107-047    Security  Zone;  Port  Of  San 
Juan,  Puerto  Rico. 

(a)  Regulated  area.  Temporary  moving 
seciuity  zones  are  established  50  yards 
around  all  cruise  ships  entering  or 
departing  the  Port  of  San  Juan.  These 
moving  security  zones  are  activated 
when  the  subject  vessel  is  one  mile 
north  of  the  #1  buoy  at  approximate 
position  18°28.3'  N,  66''07.6'  W  when 
entering  the  Port  of  San  Juan  and 
deactivated  when  the  vessel  passes  this 
buoy  on  its  departure  from  the  Port  of 
San  Juan.  Temporary  fixed  security 
zones  are  also  established  50  yards 
around  all  cruise  ships  when  these 
vessels  are  moored  in  the  Port  of  San 
Juan. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  nbtify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz). 

(c)  Dates.  This  rule  is  effective  at 
11:59  p.m.  on  June  15,  2002  imtil  11:59 
p.m.  on  October  31.  2002. 

Dated:  June  3,  2002. 
JA.  Senridio, 

Commander,  U.  S.  Coast  Guard.  Captain  of 

the  Pari,  San  Juan. 

[FR  Doc.  02-14972  Filed  6-12-02;  8:45  am) 

BUJNG  COOK  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGO09-O2-029] 

RIN2115-AA97 

Safety  Zona;  Buffalo  RIvar,  Buffalo,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  the  navigable  waters  of 


the  Buffalo  River.  The  safety  zone  is 
necessary  to  ensure  the  safety  of  persons 
and  vessels  from  the  hazards  associated 
with  blasting  operations  being 
conducted  in  the  Buffalo  River  in  the 
vicinity  of  the  Buffalo  Naval  and 
Servicemen's  Park.  This  safety  zone  is 
intended  to  restrict  vessel  traffic  from  a 
portion  of  the  Buffalo  River  in  Buffalo, 
NY. 

DATES:  This  rule  is  effective  from  3:30 
p.m.  on  May  31,  2002  until  4:30  p.m.  on 
July  31,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD09-02- 
023  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office  Buffalo,  1  Fuhrmann  Blvd, 
Buffalo,  New  York  14203  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federeil  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  David  Flaherty, 
U.  S.  Coast  Guard  Marine  Safety  Office 
Buffalo,  at  (716)  843-9574. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B},  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and,  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  Coast  Guard  had 
insufficient  advance  notice  to  publish 
an  NPRM  followed  by  a  temporary  final 
rule  that  would  be  effective  before  the 
necessary  date.  Publication  of  a  notice 
of  proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life,  injury,  or  damage  to 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  with  regard  to  this  event. 

Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  vessels  and  the 
general  public  during  blasting 
operations  in  the  Buffalo  River  in  the 
vicinity  of  the  Naval  and  Servicemen's 
Park.  Entry  into,  transit  through  or      * 
anchoring  within  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Buffalo  or  his 
designated  on-scene  representative.  The 
designated  on-scene  representative  will 
be  the  Patrol  Commander  and  may  be 
contacted  via  VHF/FM  Marine  Channel 
16. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  thefr  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

• 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Buffalo  (see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu^ 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (l-«88-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 
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It 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
11995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionacy  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

! Taking  of  Private  Property 
This  rule  will  not  effect  a  taking  of 
•rivate  property  or  otherwise  have 
aking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

]ivil  Justice  Reform 

This  rule  meets  applicable  standards 
n  sections  3(a)  and  3(b)(2)  of  Executive 
3rder  12988,  Civil  Justice  Reform,  to 
niinimize  litigation,  eliminate 
imbiguity,  and  reduce  burden. 

Protection  of  Children 

I    We  have  analyzed  this  rule  under 
pxecutive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  ECfiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
Under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measiues, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  "The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  From  May  31,  2002  until  July  31, 
2002  a  new  temporary  §  165.T09-029  is 
added  to  read  as  follows: 

§  1 65.T09-O29    Safety  Zone;  Buffalo  River, 
Buffalo,  NY 

(a)  Location:  The  following  area  is  a 
temporary  safety  zone:  all  navigable 
waters  of  the  Buffalo  River  from 
42°52'23'"'  N,  078°52'46'"'  W;  east 
northeast  to  42°52'26'"'  N,  078°52'39'"' 
W;  then  northwest  along  the  shoreline 
to  42°52'41'"'  N,  078°53'10**  W;  then 
south  to  42°52'3''"  N,  078°53'10'"'  W; 
then  along  the  shoreline  back  to  the 
starting  point.  These  coordinates  are 
based  upon  North  American  Datum 
1983. 

Cb)  Enforcement  Period.  This  section 
is  effective  from  3:30  p.m.  May  31,  2002 
until  4:30  p.m.  July  31,  2002.  The  safety 
zone  will  be  enforced  during  these  dates 
from  3:30  p.m.  imtil  4:30  p.m.  excluding 
weekends  and  holidays,  unless  the 
Coast  Guard  Captain  of  the  Port  Buffalo 
or  the  designated  Patrol  Commander 
cease  enforcement.  The  designated 


Patrol  Commander  on  scene  may  be 
contacted  on  VHF  Channel  16. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Buffalo, 
or  the  designated  Patrol  Commander. 

Dated:  May  22,  2002. 

S.D.  Hardy, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  Buffalo. 

IFR  Doc.  02-14970  Filed  6-12-02;  8:45  am) 

BILUNG  CODE  4»10-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  St.  Louis-02-003] 
RIN2115-AA97 

Security  Zone>  Upper  Mississippi 
River,  Miie  Marker  507.3  to  506.3,  Left 
Descending  Banit,  Cordova,  IL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  extending 
the  effective  period  of  the  security  zone 
at  the  Quad  Cities  Nuclear  Power  Plant, 
published  February  28,  2002.  We  are 
extending  the  effective  period  of  this 
established  security  zone  until  October 
15,  2002,  to  allow  adequate  time  for  a 
proposed  permanent  rule  to  be 
developed  through  informal  rulemaking. 
This  temporary  rule  will  continue  to 
prohibit  entry  of  persons  and  vessels 
into  this  security  zone  except  as 
authorized  by  the  Captain  of  the  Port  St. 
Louis. 

DATES:  The  revision  of  §  165.T08-003 
(b)  is  effective  )une  13,  2002.  Section 
165.T08-003,  added  at  67  FR  9208, 
February  28.  2002,  effective  from  8  a.m. 
January  14,  2002,  through  8  a.m.  June 
15,  2002,  is  extended  and  will  remain  in 
effect  through  8  a.m.  on  October  15, 
2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP  St. 
Louis  -02-003]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  St.  Louis,  1222  Spruce  St..  Rm. 
8.104E.  St.  Louis,  Missouri  63103-2835, 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  hofidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  David  Webb,  Marine 
Safety  Detachment  Quad  Cities,  Rock 
Island,  IL  at  (309)  782-0627. 
SUPPLEMENTARY  INFORMATION: 
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Regulatory  Information 

On  February  28,  2002,  we  published 
a  temporary  final  rule  entitled  "Security 
Zone;  Upper  Mississippi  River,  Mile 
Marker  507.3  to  506.3,  Left  Descending 
Bank,  Cordova,  IL"  in  the  Federal 
Register  (67  FR  9207).  The  effective 
period  for  this  rule  was  from  February 
28,  2002  until  June  15,  2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guvd  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
original  temporary  final  rule  was 
immediately  required  to  respond  to  the 
security  concerns  associated  with 
nuclear  power  plant  facilities.  It  was 
anticipated  that  we  would  assess  the 
security  environment  at  the  end  of  the 
effective  period  to  determine  whether 
continuing  security  measures  were 
required.  We  have  determined  that  the 
need  for  a  continued  security  zone 
regulation  exists.  The  Coast  Guard  will, 
during  the  effective  period  of  this 
temporary  final  rule,  complete  notice 
and  comment  rulemaking  for  permanent 
regulations  tailored  to  the  present  and 
foreseeable  security  envirorunent. 

Under  5  U.S.C.  553(d)(3),  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  This  extension 
preserves  the  status  quo  of  the  original 
security  zone.  There  is  no  indication 
that  the  present  temporary  final  rule  has 
been  burdensome  on  the  public. 
Dela)ring  the  effective  date  of  the  rule 
would  be  contrary  to  public  interest 
since  action  is  needed  to  continue  to 
respond  to  existing  security  risks. 

Background  and  Purpose 

On  September  11,  2001.  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated. 

In  response  to  these  terrorist  acts  and 
warnings,  heightened  awareness  for  the 
security  and  safety  of  all  vessels,  ports, 
and  harbors  is  necessary.  Due  to  the 
increased  S£ifety  and  seciuity  concerns 
siuTounding  nuclear  power  plants,  the 
Captain  of  the  Port,  St.  Louis  established 
a  temporary  security  zone  around  the 
Quad  Cities  Nuclear  Power  Plant  in 
Cordova,  Illinois. 

This  zone  includes  all  water 
extending  300  feet  from  the  shoreline  of 
the  left  descending  bank  on  the  Upper 
Mississippi  River,  beginning  at  mile 
marker  507.3  and  ending  at  mile  marker 
506.3.  All  persons  and  vessels  are 
prohibited  from  entering  the  seciirity 


zone  without  the  express  permission  of 
the  Captain  of  the  Port  St.  Louis  or  his 
designated  representative. 

The  temporary  security  zone  was  to 
expire  on  Jime  15.  2002.  In  order  to 
provide  continuous  protection  while  a 
permanent  zone  is  being  promiilgated 
through  notice  and  comment 
rulemaking,  the  Coast  Guard  is 
extending  the  effective  date  of  this  zone 
until  October  15.  2002. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal 
as  the  zone  does  not  include  any  portion 
of  the  navigable  channel.  Vessel  traffic 
should  be  able  to  safely  transit  around 
this  zone.  Vessels  that  must  transit 
through  the  seciuity  zone  may  seek 
permission  frx}m  the  Captain  of  the  Port 
St.  Louis  or  his  designated 
representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  enumerated  under  the 
Regulatory  Evaluation  above.  If  you  are 
a  small  business  entity  and  are 
significantly  affected  by  this  regulation 
please  contact  LT  Dave  Webb,  U.S. 
Coast  Guard  Marine  Safety  Detachment 
Quad  Cities,  Rock  Island  Arsenal  Bldg 
218.  Rock  Island.  IL  61299-0627  at  (309) 
782-0627. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Memdates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
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minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  enviroiunental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

.Indian  Tribal  Governments 

' '  This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govermnents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effiect 

I   We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 


We  have  considered  the 
anviroiunental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
'  requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


II 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l{g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Revise  temporary  §  165.T08-003 
paragraph  (b)  to  read  as  follows: 

§  165.T0&-003    Security  Zone;  Upper 
Mississippi  River,  Mile  Marker  507.3  to 
506.3,  Left  Descending  Bank,  Cordova,  IL. 

***** 

(b)  Effective  dates.  This  section  is 
effective  from  8  a.m.  on  January  14, 
2002  through  8  a.m.  on  October  15, 
2002. 


Dated:  June  7,  2002. 
E.A.  Washburn, 

Commander,  U.S.  Coast  Guard,  Captain  of 

the  Port  St.  Louis. 

(FR  Doc.  02-14966  Filed  6-12-02;  8:45  am] 

BILUNO  CODE  4910-1S-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  St.  Louis-02-001] 

RIN2115-AA97 

Security  Zone;  Missouri  River,  Mile 
Marker  646.0  to  645.6,  Fort  Calhoun. 
NE 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUIMMARY:  The  Coast  Guard  is  amending 
the  temporary  final  rule  for  the  security 
zone  at  the  Fort  Calhoun  Nuclear  Power 
Plant  published  March  7,  2002,  to 
permit  deeper  draft  vessels  that  must 
use  the  navigable  channel  to  safely 
navigate  the  river,  to  transit  through  the 
security  zone.  We  are  also  extending  the 
effective  period  of  this  established, 
security  zone  until  October  15,  2002,  to 
allow  adequate  time  for  a  proposed 
permanent  rule  to  be  developed  through 
informal  rulemaking.  This  temporary 
rule  will  continue  to  prohibit  entry  of 
persons  and  vessels  into  this  security 
zone  except  as  authorized  by  this 
section  or  by  the  Captain  of  the  Port  St. 
Louis. 

DATES:  The  amendments  to  §  165.T08- 
001  are  effective  on  June  13,  2002. 
Section  165.T08-001,  added  at  67  FR 
10327,  March  7,  2002,  effective  from  12 
p.m.  January  7,  2002.  through  8  a.m. 
June  15.  2002  is  extended  and  will 


remain  in  effect  through  8  a.m.  on 
October  15,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (COTP  St. 
Louis  -02-001]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  St.  Louis.  1222  Spruce  St..  Rm. 
8.104E,  St.  Louis,  Missouri  63103-2835, 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  David  Webb,  Marine 
Safety  Detachment  Quad  Cities,  Rock 
Island,  IL  at  (309)  782-0627. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  7,  2002,  we  published  a 
temporary  final  rule  entitled  "Security 
Zone:  Missouri  River,  Mile  Marker  646.0 
to  645.6,  Fort  Calhoun,  NE"  in  the 
Federal  Register  (67  FR  10325).  The 
effective  period  for  this  rule  was  from 
January  7,  2002  until  June  15.  2002. 

We  aid  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
original  temporary  final  rule  was 
immediately  required  to  respond  to  the 
security  concerns  associated  with 
nuclear  power  plant  facilities.  It  was 
anticipated  that  we  would  assess  the 
security  environment  at  the  end  of  the 
effective  period  to  determine  whether 
continuing  security  measures  were 
required. 

We  have  determined  that  the  need  for 
a  continued  security  zone  regulation 
exists.  The  Coast  Guard  will,  during  the 
effective  period  of  this  temporary  final 
rule,  complete  notice  and  comment 
rulemaking  for  permanent  regulations 
tailored  to  the  present  and  foreseeable 
•  security  environment. 

Under  5  U.S.C.  553(d)(3),  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  This  extension 
preserves  the  status  quo  for  many 
vessels  and  is  less  restrictive  for  vessels 
that  can  only  safely  navigate  within  the 
navigable  channel.  While  there  is  no 
indication  that  the  present  temporary 
final  rule  has  been  burdensome  on  the 
public  it  is  being  amended  to  reflect 
changes  made  in  the  notice  of  proposed 
rulemaking  to  make  this  a  permanent 
security  zone.  Delaying  the  effective 
date  of  the  rule  would  be  contrary  to 
public  interest  since  action  is  needed  to 
continue  to  respond  to  existing  security 
risks. 

Background  and  Purpose 

On  September  11.  2001,  both  towers 
of  the  Worid  Trade  Center  and  the 
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Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
ofBcials  have  warned  that  hiture 
terrorist  attacks  against  civilian  targets 
may  be  anticipated. 

In  response  to  these  terrorist  acts  and 
warnings,  heightened  awareness  for  the 
security  and  safety  of  all  vessels,  ports, 
and  harbors  is  necessary.  Due  to  the 
increased  safety  and  security  concerns 
siuTounding  nuclear  power  plants,  the 
Captain  of  the  Port,  St.  Louis  established 
a  temporary  security  zone  around  the 
Fort  Calhoun  Nuclear  Power  Plant  in 
Fort  Calhoim,  Nebraska. 

This  zone  includes  all  water 
extending  75  feet  from  the  shoreline  of 
the  right  descending  bank  on  the 
Missouri  River,  begixuiing  at  mile 
marker  646.0  and  ending  at  mile  marker 
645.6.  This  security  zone  contains  a 
portion  of  the  navigable  channel  of  the 
Missouri  River.  All  vessels  that  may 
safely  navigate  outside  of  the  channel 
are  prohibited  from  entering  the  security 
zone  without  the  express  permission  of 
the  Captain  of  the  Port  St.  Louis  or  his 
designated  representative.  Vessels 
requiring  use  of  the  channel  for  safe 
navigation  are  authorized  entry  into  the 
zone  but  must  remain  within  the 
channel  unless  otherwise  expressly 
authorized  by  the  Captain  of  the  Port  St. 
Louis  or  his  designated  representative. 

The  temporary  security  zone  was  to 
expire  on  Jime  15,  2002.  hi  order  to 
provide  continuous  protection  while  a 
permanent  zone  is  being  promulgated 
through  notice  and  comment 
rulemaking,  the  Coast  Guard  is 
extending  the  effective  date  of  this  zone 
until  October  15,  2002. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediu-es  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal 
as  the  zone  allows  deeper  draft  vessels 
to  continue  their  transit,  provided  that 
they  remain  within  the  chaimel.  Vessels 
that  must  transit  through  the  security 
zone  who  are  not  required  to  transit  the 
navigable  channel  or  who  wish  to 
transit  outside  of  the  channel  may  seek 


permission  from  the  Captain  of  the  Port 
St.  Louis  or  his  designated 
representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  eniunerated  under  the 
Regulatory  Evaluation  above.  If  you  are 
a  small  business  entity  and  are 
significantly  afiected  by  this  regulation 
please  contact  LT  Dave  Webb,  U.S. 
Coast  Guard  Marine  Safety  Detachment 
Quad  Cities,  Rock  Island  Arsenal  Bldg 
218,  Rock  Island,  IL  61299-0627  at  (309) 
782-0627. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  U  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 


this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifect 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
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energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 


1.  The  authority  citation  for  part  165 
I  ontinues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
;  13  CFR  1.05-l(g},  6.04-1,  6.04-6,  160.5;  49 
(a?Rl.46. 

2.  Revise  temporary  §  165.T08-001 
)aragraphs  (b)  and  (d)  to  read  as 

follows: 

1 165.T08-001    Security  Zone;  Missouri 
River,  Mile  Marker  646.0  to  645.6,  Fort 
Calhoun,  Nebraska. 


If 


(b)  Effective  dates.  This  section  is 
effective  from  12  p.m.  on  January  7, 
2002  through  8  a.m.  on  October  15, 
2002. 

***** 

(d)  Regulations.  (1)  Entry  into  this 
security  zone  by  persons  or  vessels  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  St. 
Louis  or  his  designated  representative. 
1 1   (2)  All  vessels  that  can  safely  navigate 
'  outside  of  the  channel  are  prohibited 
from  entering  the  security  zone  without 
the  express  permission  of  the  Captain  of 
the  Port  St.  Louis  or  his  designated 
representative.  Deeper  draft  vessels  that 
are  required  to  use  the  channel  for  safe 
navigation  are  authorized  entry  into  the 
zone  but  must  remain  within  the 
channel  unless  expressly  authorized  by 
the  Captain  of  the  Port  St.  Louis  or  his 
designated  representative. 

(3)  Vessels  or  persons  requiring 
permission  to  enter  into  the  security 
zone  must  contact  the  Captain  of  the 


Port,  St.  Louis  at  telephone  number 
(314)  406-4629  or  Marine  Safety 
Detachment  Quad  Cities  at  telephone 
number  (309)  782-0627  or  Coast  Guard 
Group  Upper  Mississippi  River  at 
telephone  number  (319)  524-7511  or  on 
VHF  marine  channel  16  in  order  to  seek 
permission  to  enter  the  security  zones. 
If  permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port, 
St.  Louis  or  his  designated 
representative. 

(4)  Designated  representatives  are 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  June  7,  2002. 
E.A.  Washburn. 

Commander,  U.S.  Coast  Guard,  Captain  of 

the  Port  St.  Louis. 

[FR  Doc.  02-14965  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  4910-1  »-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  St.  Louis-02-002] 
RIN2115-AA97 

Security  Zone;  Missouri  River,  Mile 
Marker  532.9  to  532.5,  Brownvllle,  NE 

agency:  Coast  Guard,  DOT. 
ACTtON:  Temporary  final  rule. 

summary:  The  Coast  Guard  is  amending 
the  temporary  final  rule  for  the  security 
zone  at  the  Cooper  Nuclear  Power  Plant, 
published  March  7,  2002,  to  permit 
deeper  draft  vessels  that  must  use  the 
navigable  channel  to  safely  navigate  the 
river,  to  transit  through  the  security 
zone.  We  are  also  extending  the 
effective  period  of  this  established 
security  zone  until  October  15,  2002,  to 
allow  adequate  time  for  a  proposed 
permanent  rule  to  be  developed  through 
informal  rulemaking.  This  temporary 
rule  will  continue  to  prohibit  entry  of 
persons  and  vessels  into  this  security 
zone  except  as  authorized  by  this 
section  or  by  the  Captain  of  the  Port  St. 
Louis. 

DATES:  The  amendments  to  §  165.T08- 
002  are  effective  on  June  13,  2002. 
Section  165.T08-002.  added  at  67  FR 
10325,  March  7,  2002,  effective  from  12 
p.m.  January  7,  2002,  through  8  a.m. 
June  15,  2002  is  extended  and  will 
remain  in  effect  through  8  a.m.  on 
October  15,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP  St. 
Louis  -02-002]  and  are  available  for 


inspection  or  copying  at  Marine  Safety 
Office  St.  Louis,  1222  Spruce  St.,  Rm. 
8.104E,  St.  Louis,  Missouri  63103-2835, 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  David  Webb,  Marine 
Safety  Detachment  Quad  Cities,  Rock 
Island,  IL  at  (309)  782-0627. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  7,  2002,  we  published  a 
temporary  final  rule  entitled  "Security 
Zone:  Missouri  River,  Mile  Marker  532.9 
to  532.5,  Brownville,  NE"  in  the  Federal 
Register  (67  FR  10324).  The  effective 
period  for  this  rule  was  from  January  7, 
2002  until  June  15,  2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
original  temporary  final  rule  was 
immediately  required  to  respond  to  the 
security  concerns  associated  with 
nuclear  power  plant  facilities.  It  was 
anticipated  that  we  would  assess  the 
security  environment  at  the  end  of  the 
effective  period  to  determine  whether 
continuing  security  measures  were 
required.  We  have  determined  that  the 
need  for  a  continued  security  zone 
regulation  exists.  The  Coast  Guard  will, 
during  the  effective  period  of  this 
temporary  final  rule,  complete  notice 
and  comment  rulemaking  for  permanent 
regulations  tailored  to  the  present  and 
foreseeable  security  environment. 

Under  5  U.S.C.  553(d)(3),  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  This  extension 
preserves  the  status  quo  for  many 
vessels  and  is  less  restrictive  for  vessels 
that  can  only  safely  navigate  within  the 
navigable  channel.  While  there  is  no 
indication  that  the  present  temporary 
final  rule  has  been  burdensome  on  the 
public  it  is  being  amended  to  reflect 
changes  made  in  the  notice  of  proposed 
rulemaking  to  make  this  a  permanent 
security  zone.  Delaying  the  effective 
date  of  the  rule  would  be  contrary  to 
public  interest  since  action  is  needed  to 
continue  to  respond  to  existing  security 
risks. 

Background  and  Purpose 

On  September  11,  2001.  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated. 

In  response  to  these  terrorist  acts  and 
warnings,  heightened  awareness  for  the 
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security  and  safety  of  all  vessels,  ports, 
and  harbors  is  necessary.  Due  to  the 
increased  safety  and  seciuity  concerns 
surroimding  nuclear  power  plants,  the 
Captain  of  the  Port,  St.  Louis  established 
a  temporary  security  zone  aroimd  the 
Cooper  Nuclear  Power  Plant  in 
Brownville,  Nebraska. 

This  zone  includes  all  water 
extending  250  feet  from  the  shoreline  of 
the  right  descending  bank  on  the 
Missoiui  River,  begiiming  at  mile 
marker  532.9  and  ending  at  mile  marker 
532.5.  This  security  zone  contains  a 
portion  of  the  navigable  channel  of  the 
Missouri  River.  All  vessels  that  may 
safely  navigate  outside  of  the  channel 
are  prohibited  from  entering  the  seciuity 
zone  without  the  express  permission  of 
the  Captain  of  the  Port  St.  Louis  or  his 
designated  representative.  Vessels 
requiring  use  of  the  channel  for  safe 
navigation  are  authorized  entry  into  the 
zone  but  must  remain  within  Ae 
channel  unless  otherwise  expressly 
authorized  by  the  Captain  of  the  Port  St. 
Louis  or  his  designated  representative. 

The  temporary  security  zone  was  to 
expire  on  June  15,  2002.  In  order  to 
provide  continuous  protection  while  a 
permanent  zone  is  being  promulgated 
through  notice  and  comment 
rulemaking,  the  Coast  Guard  is 
extending  the  effective  date  of  this  zone 
until  October  15,  2002. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3{f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal 
as  the  zone  allows  deeper  draft  vessels 
to  continue  their  transit,  provided  that 
they  remain  within  the  channel.  Vessels 
that  must  transit  through  the  seciuity 
zone  who  are  not  required  to  transit  the 
navigable  channel  or  who  wish  to 
transit  outside  of  the  channel  may  seek 
permission  from  the  Captain  of  the  Port 
St.  Louis  or  his  designated 
representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 


whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities  for 
the  reasons  enumerated  under  the 
Regulatory  Evaluation  above.  If  you  are 
a  small  business  entity  and  are 
significantly  affected  by  this  regulation 
please  contact  LT  Dave  Webb,  U.S. 
Coast  Guard  Marine  Safety  Detachment 
Quad  Cities,  Rock  Island  Arsenal  Bldg 
218,  Rock  Island,  IL  61299-0627  at  (309) 
782-0627. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business^  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 


Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform- 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  ^iminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  envirorunental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effect 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That         ^ 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 
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Environment 

We  have  considered  the 
envirorunental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 


c 


of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6, 160.5;  49 
CFR  1.46. 

2.  Revise  temporary  §  165.T08-002 
paragraphs  (b)  and  (d)  to  read  as 
follows: 

S 1 65.T08-002    Security  Zone;  Missouri 
River,  IMile  Marlcer  532.9  to  532.5, 
Brownville,  Nebraslca. 

***** 

(b)  Effective  dates.  This  section  is 
effective  from  12  p.m.  on  January  7, 
2002  through  8  a.m.  on  October  15, 
2002. 

•         *        *         *        * 

(d)  Regulations.  (1)  Entry  into  this 
security  zone  by  persons  or  vessels  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  St. 
Louis  or  his  designated  representative. 

(2)  All  vessels  that  can  safely  navigate 
outside  of  the  channel  are  prohibited 
from  entering  the  security  zone  without 
the  express  permission  of  the  Captain  of 
the  Port  St.  Louis  or  his  designated 
representative.  Deeper  draft  vessels  that 
are  required  to  use  the  channel  for  safe 
navigation  are  authorized  entry  into  the 
zone  but  must  remain  within  the 
channel  unless  expressly  authorized  by 
•the  Captain  of  the  Port  St.  Louis  or  his 
designated  representative. 

(3)  Vessels  or  persons  requiring 
permission  to  enter  into  the  security 
zone  must  contact  the  Captain  of  the 
Port,  St.  Louis  at  telephone  number 
(314)  406-4629  or  Marine  Safety 
Detachment  Quad  Cities  at  telephone 
number  (309)  782-0627  or  Coast  Guard 
Group  Upper  Mississippi  River  at 
telephone  number  (319)  524-7511  or  on 


VHF  marine  channel  16  in  order  to  seek 
permission  to  enter  the  security  zones. 
If  permission  is  granted,  all  persons-and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port, 
St.  Louis  or  his  designated 
representative. 

(4)  Designated  representatives  are 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  June  7.  2002. 
E.A.  Washburn, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  St.  Louis. 

[PR  Doc.  02-14964  Filed  6-12-02;  8:45  am) 
BILUNO  COOE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Pari  165 

[CGD07-02-052] 

RiN2115-AA97 

Security  Zone;  Regulations;  St.  Croix, 
U.S.  Virgin  Islands 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  fixed  security 
zone  around  all  commercial  tank  and 
freight  vessels  moored  at  every  dock  at 
the  HOVENSA  refinery  at  St.  Croix,  U.S. 
Virgin  Islands.  All  persons  aboard 
commercial  tank  and  freight  vessels 
moored  at  the  HOVENSA  docks  must 

.  remain  on  board  for  the  duration  of  the 
port  call  unless  escorted  by  designated 
HOVENSA  personnel  or  specifically 
permitted  to  disembark  by  the  U.S. 
Coast  Guard  Captain  of  the  Port  San 
Juan.  This  security  zone  is  needed  for 
national  security  reasons  to  protect  the 
public  and  port  of  HOVENSA  from 
potential  subversive  acts.  This  security 
zone  is  similar  to  the  temporary  rule 
removed  on  May  9,  2002. 
DATES:  This  rule  becomes  effective  at  5 
a.m.  on  May  25,  2002  and  will  terminate 
at  11:59  p.m.  on  October  31,  2002. 

'  ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(CGD  07-02-052)  and  are  available  for 
inspection  or  copving  at  Marine  Safety 
Office  San  Juan.  RODVAL  Bldg,  San 
Martin  St.  #90  Ste  400.  Guaynabo.  PR 
00968,  between  7  a.m.  and  3:30  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Chip  Lopez,  Marine  Safety 


Office  San  Juan,  Puerto  Rico  at  (787) 

706-2444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this  ' 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  pubhshing  a  NPRM.  Publishing 
a  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule 
could  be  issued,  and  delaying  the  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  to  advise  mariners  of 
the  restriction. 

Background  and  Purpose 

Due  to  the  highly  volatile  nature  of 
the  substances  stored  at  the  HOVENSA 
facility,  there  is  a  risk  that  subversive 
activity  could  be  launched  by  persons 
aboard  commercial  tank  and  freight 
vessels  calling  at  the  HOVENSA  facility 
in  St  Croix.  U.S.  Virgin  Islands.  The 
Captain  of  the  Port  San  Juan  is  reducing 
this  risk  by  prohibiting  all  persons 
aboard  these  vessels  from  disembarking 
while  moored  at  the  HOVENSA  facility 
unless  escorted  by  designated 
HOVENSA  personnel  or  specifically 
permitted  by  the  Captain  of  the  Port  San 
Juan.  HOVENSA  security  personnel,  in 
conjunction  with  local  police 
department  personnel,  will  be  present  to 
enforce  this  security  zone. 

A  security  zone  regulation  for  the 
same  location,  with  the  same  regulation, 
was  published  in  the  Federal  Register 
on  September  28.  2001  (66  FR  49534). 
That  rule  was  extended  twice  by  a 
temporary  rule  issued  in  October  2001 
(that  was  sent  to  Washington,  DC  for 
publication  in  the  Federal  Register  but 
was  delayed  in  the  mail  (CGD07-01- 
125;  67  FR  9194,  9197.  February  28. 
2002]),  and  another  issued  in  January 
2002  (67  FR  4911,  February  1,  2002). 
However,  this  rule  was  removed  in  a 
final  rule  published  in  the  Federal 
Register  on  May  9,  2002  (67  FR  31128) 
because  the  Captain  of  the  Port 
determined  there  was  no  longer  any 
need  for  this  rule. 

The  Captain  of  the  Port  San  Juan  has 
identified  the  need  to  reinstate  a 
security  zone  for  national  security 
reasons  and  to  protect  the  public  and 
the  port  of  HOVENSA  from  potential 
subversive  acts.  The  Captain  of  the  Port 
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believes  that  additional  temporary 
security  procedures  are  needed  to 
supplement  the  existing  HOVENSA 
security  procedures  to  protect  this 
facility. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procediu«s  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979) 
because  this  rule  is  in  effect  for  a 
Umited  time  and  crewmembers  may  be 
allowed  to  disembark  when  escorted  by 
designated  HOVENSA  security  or 
authorized  by  the  Captain  of  the  Port  of 
San  Juan. 

Small  Entities 

Under  the  RegiUatory  Flexibihty  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  persons  may  be  allowed  to 
disembark  the  vessels  on  a  case-by-case 
basis  with  the  authorization  of  the 
Captain  of  the  Port  and  this  temporary 
rule  is  only  in  effect  for  a  limited  time. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jiurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATK>N  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 


and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-324.7). 

Collection  of  Information 

This  rule  call&  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
will  prepare  a  categorical  exclusion  as 
per  Figm«  2-1,  paragraph  34(g)  of  the 
Coast  Guard  NIPA  Implementing 
Procedures,  Commandant  Instruction 
M16475.1D.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 


Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  ECEects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165,  as  follows: 

PART  165-AEGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g},  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T07-052  is 
added  to  read  as  follows: 

I165.T07-052    Security  Zone;  HOVENSA 
Refinery,  St  Croix,  U.S.  Virgin  Islands. 

(a)  Regulated  area.  A  temporary  fixed 
security  zone  is  established  20  yards 
aroimd  all  commercial  tank  and  freight 
vessels  moored  at  every  dock  at  the 
HOVENSA  refinery  at  St  Croix,  U.  S. 
Virgin  Islands. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  all  persons  aboard  commercial 
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tank  and  freight  vessels  moored  at  the 
docks  in  the  regulated  area  must  remain 
on  board  for  the  duration  of  the  port  call 
unless  escorted  by  designated 
HOVENSA  personnel  or  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Bcmd  Radio,  Channel  16  (157.1 
Mhz). 

(c)  Dates.  This  section  becomes 
effective  at  5  a.m.  on  May  25,  2002,  and 
will  terminate  at  11:59  p.m.  on  October 
31,  2002. 

Dated:  May  24.  2002. 

A.  Servidio, 

Zommander,  UrS.  Coast  Guard,  Captain  of 
he  Port.  San  Juan. 

FR  Doc.  02-14971  Filed  6-12-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Docket  No.  95-116;  FCC  02-16] 

Telephone  Number  Portability, 
Memoranduin  Opinion  and  Order  on 
Reconsideration  and  Order  on 
Application  for  Review 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Federal 
Commimications  Commission  (FCC  or 
Commission)  addresses  issues  raised  in 
petitions  for  reconsideration  and 
.  clarification  of  the  Commission's  Third 
Report  and  Order  on  long-term  number 
portability  (LNP)  and  affirms  the 
Common  Carrier  Bvueau's  Cost 
Classification  Order.  The  document 
clarifies  and  affirms  matters  related  to 
the  recovery  of  carrier  costs  for  LNP, 
which  were  decided  in  two  prior 
Orders. 

DATES:  The  rules  adopted  herein  shall 
be  effective  July  15,  2002,  except  for 
§  52.33(a)(3),  which  contains 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  annoimcing  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Dailey  (202)  418-2396,  fax 
(202)  418-1567,  or  mdailey@fcc.gov. 
The  address  is:  Pricing  Policy  Division, 
Wireline  Competition  Bureau,  Federal 


Communications  Commission,  The 
Portals,  445  12th  Street,  SW,  Suite  5- 
A207,  Washington,  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Otder  on 
Reconsideration  and  Order  on 
Application  for  Review  in  CC  Docket 
No.  95-116,  FCC  No.  02-16.  in  the 
matter  of  Telephone  Number  Portability, 
adopted  January  23,  2002,  and  released 
February  15,  2002.  The  full  text  of  this 
item  is  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW, 
Room  CY-A257,  Washington,  DC, 
20554.  This  document  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
hitemational.  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.com 

Synopsis  of  the  Order  on 
Reconsideration  and  Order  on 
Application  for  Review 

Section  251(b)(2)  of  the 
Communications  Act  of  1934,  as 
amended  (the  Act),  seeks  to  remove  one 
barrier  to  competition  by  requiring  all 
local  exchange  carriers  (LECs)  "to 
provide,  to  the  extent  technically 
feasible,  number  portability  in 
accordance  with  requirements 
prescribed  by  the  Commission."  On 
May  5, 1998,  the  Commission  adopted 
the  Third  Report  and  Order  in  this 
docket,  implementing  section  251(e)(2) 
of  the  Act  with  regard  to  the  costs  of 
providing  long-term  number  portability 
(LNP).  In  the  Third  Report  and  Order. 
63  FR  35150,  June  29,  1998,  the 
Commission  concluded  that  incumbent 
LECs  may  recover  their  carrier-specific 
costs  directly  related  to  providing  LNP 
on  a  competitively  neutral  basis, 
through  two  federal  charges:  (1)  A 
monthly  number-portability  charge 
applicable  to  end  users;  and  (2)  a  LNP 
query-service  charge,  applicable  to 
carriers  on  whose  behalf  the  LEG 
performs  queries.  On  December  14, 
1998,  pursuant  to  authority  delegated  to 
it  in  the  Third  Report  and  Order,  the 
Common  Carrier  Bureau  issued  the  Cost 
Classification  Order,  64  FR  2493,  Jan. 
14, 1999,  which  specifically  addressed 
issues  related  to  the  determination  of 
costs  eligible  for  cost  recovery,  the 
apportionment  of  costs  between 
portability  and  non-portability  services, 
and  apportionment  between  end-user 
charges  and  query  service  charges.  The 
Order  on  Reconsideration  and  Order  on 
Application  for  Review  (Order) 
responds  to  three  types  of  issues  raised 


in  petitions  for  reconsideration  and 
clarification  and  applications  for 
review. 

First,  it  clarifies  numerous  points 
made  in  the  Third  Report  and  Order. 
Specifically,  it  clarifies  that:  (1)  The 
LNP  administrator  may  assess  shared 
costs  on  all  eligible  telecommunications 
carriers,  not  just  carriers  with  existing 
LNP  contracts;  (2)  incumbent  LECs  must 
allocate  their  shared  costs  between  the 
query  service  and  end-user  charges;  (3) 
carriers  may  not  recover  LNP  costs  from 
other  carriers  through  interconnection 
charges  or  resale  prices;  (4)  an 
incimibent  LEC  may  assess  the  LNP 
end-user  charge  on  resellers  and 
piu-chasers  of  switching  ports  as 
unbundled  network  elements  as  long  as 
it  provides  LNP  functionality;  (5) 
commercial  mobile  radio  service 
providers  are  co-carriers,  not  end  users, 
and,  therefore,  are  not  subject  to  an  end- 
user  charge;  (6)  carriers  who  offer 
Feature  Group  A  access  lines  may  assess 
an  end-user  surcharge  on  such  lines;  (7) 
small  and  rural  incumbent  LECs  that  do 
not  yet  provide  LNP  functionality  but 
provide  Extended  Area  Service  (EAS) 
may  recover  their  N  minus  one  (N-1) 
query  and  LNP  Administration  costs 
through  end-user  charges;  (8)  incumbent 
LECs  may  not  begin  billing  carriers  for 
N-1  queries  until  a  niunber  has  been 
ported  from  an  NXX;  and.  (9)  after  the 
five-year  recovery  period  for 
implementation  costs  of  LNP  through 
the  end-user  charge,  any  remaining 
costs  will  be  treated  as  normal  network 
costs. 

Second,  it  affirms  several  issues 
decided  in  the  Third  Report  and  Order 
and  the  Cost  Classification  Order. 
Specifically,  it  affirms  that:  (1)  The 
Commission  has  exclusive  jurisdiction 
over  the"  distribution  and  recovery  of 
costs  associated  with  intrastate  and 
interstate  number  portability;  (2) 
carriers  not  subject  to  rate-of-retum 
regulation  or  price  caps  may  recover 
their  carrier-specific  costs  in  any  lawful 
maimer  consistent  with  their  obligations 
imder  the  Communications  Act;  (3) 
Centrex  lines  may  be  assessed  one  end- 
user  LNP  charge  per  line  and  a  private 
branch  exchange  (PBX)  trunk  may  be 
charged  nine  end-user  LNP  charges  per 
PBX  trunk;  (4)  Plexar  may  be  assessed 
one  LNP  charge  per  line;  (5)  incumbent 
LECs  may  impose  an  end-user  charge  in 
service  areas  where  the  switch  is 
number-portability-capable;  (6)  price 
cap  LECs  and  rate-of-retum  LECs  should 
treat  the  query  services  charge  as  a  new 
service  within  the  meaning  of  §  61.38  of 
the  Commission's  rules;  (7)  carriers  may 
only  recover  carrier-specific  costs 
directly  related  to  the  provision  of  LNP; 
(8)  carriers  must  distinguish  clearly 
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costs  incurred'for  narrowly  defined 
portability  functions  from  costs  incurred 
to  adapt  their  systems  to  implement 
LNP;  (9)  costs  carriers  incur  as  an 
incidental  consequence  of  LM*  are 
ordinary  costs  of  doing  business  and 
represent  general  network  upgrades;  and 
(10)  costs  that  do  not  meet  the  two-part 
cost  recovery  test  may  not  be  recovered 
through  LNP  cost  recovery  mechanisms. 
It  also  affirms  (11)  the  adoption  of  the 
end-user  revenue  allocator  but  permits 
national  and  multi-region  carriers  to 
allocate,  among  the  seven  LNP  regions 
identified  in  the  Telecommunications 
Reporting  Worksheet  their  end-user 
revenue,  based  upon  the  percentage  of 
subscribers  served  in  each  region,  upon 
certification  that  they  are  unable  to 
precisely  divide  their  traffic  and 
resulting  end-user  revenue;  (12)  the 
rules  adopted  in  the  Third  Report  and 
Order  concerning  level ized  charges;  and 
(13)  the  two-part  cost  recovery  test. 
Third,  it  denies  certain  requests 
concerning  cost  recovery.  Specifically,  it 
denies  requests  that  certain  costs 
associated  with  LNP  be  calciilated  based 
on  avoided  costs  and  TELRIC. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  605(b).  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  resulting  from  this  Order  on 
Reconsideration  and  Order  on 
Application  for  Review.  All 
clarifications  are  of  a  minor,  procedural 
nature  except  one  clarification  that  will 
result  in  a  positive  net  impact  on  small 
entities.  Small  and  rural  incumbent 
LECs  that  do  not  yet  provide  LNP 
functionality  but  do  provide  service 
under  EAS  arrangements  may  recover 
their  N-1  query  and  LNP  administration 
costs  through  end-user  charges.  Because 
this  will  allow  small  and  rural 
incumbent  LECs  to  recover  their  costs, 
it  will  have  a  de  minimus  impact  on  the 
affected  small  entities. 

Paperwork  Reduction  Analysis 

The  action  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  to 
impose  new  or  modified  reporting  and/ 
or  recordkeeping  requirements  or 
burdens  on  the  public.  Implementation 
of  these  new  or  modified  reporting  and/ 
or  recordkeeping  requirements  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  as 
prescribed  by  the  Act,  and  will  go  into 
effect  upon  announcement  of  OMB  . 
approval  in  the  Federal  Register. 

The  specific  requirements  that  are 
subject  to  OMB  approval  are 
§  52.33(a)(3)  and  the  requirement  that 


carriers  electing  to  report  end-user 
revenue  based  upon  percentage  of  2 
subscribers  served  in  each  LNP  region 
must  file  a  certification  that  they  are 
unable  to  report  based  upon  actual  end- 
user  revenue  in  each  LNP  region. 

Ordering  Clauses 

Accordingly,  It  is  ordered  that, 
pursuant  to  sections  1,  2,  4(i),  201-205, 
215,  251(b)(2),  251(e)(2).  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152, 154(i), 
201-205,  215,  251(b)(2).  251(e)(2).  and 
332.  this  Memorandum  Opinion  and 
Order  on  Reconsideration  and  Order  on 
Application  for  Review  ("Order")  and 
the  revisions  to  part  52  of  the 
Commission's  rules.  47  CFR  part  52,  are 
hereby  adopted.  The  nUes  adopted 
herein  shall  be  effective  July  15,  2002, 
except  for  §  52.33(a)(3),  which  contains 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 

It  is  further  ordered  that,  piu-suant  to 
sections  1,  2,  4(i),  201-205,  215, 
251(b)(2),  251(e)(2),  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152, 154(i), 
201-205,  215,  251(b)(2),  251(e)(2),  and 
332,  the  Petitions  for  Reconsideration 
and/or  Clarification  and  the 
Applications  for  Review  are  granted  to 
the  extent  indicated  herein  and 
otherwise  are  denied. 

It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  common  carriers. 
Cost  recovery.  Number  portability, 
Telephone. 

Federal  Communications  Commission. 
Mariene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  52  as 
follows: 

PART  52— NUMBERING 

1.  The  authority  for  part  52  continues 
-to  read  as  follows: 

Authority:  Sees  1,  2.  4,  5.  48  Stat.  1066.  as 
amended;  47  U.S.C.  151, 152, 154. 155  unless 
otherwise  noted.  Interpret  or  apply  sees.  3,  4. 


201-05,  207-09,  218.  225-7,  251-2,  271  and 
332,  48  Stat.  1070,  as  amended,  1077:  47 
U.S.C.  153,  154,  201-05,  207-09.  218,  225- 
7,  251-2.  271  and  332  unless  otherwise 
noted. 

2.  Section  52.33  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1)  introductory  text,  and 
(a)(l)(ii).  and  by  adding  new  paragraph 
(a)(3),  to  read  as  follows: 

§  52.33    Recovery  of  carrier-specific  costs 
directly  related  to  providing  long-term 
numtMf  portability. 

(a)  Incumbent  local  exchange  carriers 
may  recover  their  carrier-specific  costs 
directly  related  to  providing  long-term 
number  portability  by  establishing  in 
tariffs  fUed  with  the  Federeil 
Communications  Commission  a 
monthly  number-portability  charge,  as 
specified  in  paragraph  (a)tJ)  of  this 
section,  a  number  portability  query- 
service  charge,  as  specified  in  paragraph 
(a)(2)  of  this  section,  and  a  monthly 
number-portability  query/ 
administration  charge,  as  specified  in 
paragraph  (a)(3)  of  this  section. 

(1)  The  monthly  number-portability 
charge  may  take  effect  no  earlier  than 
February  1, 1999,  on  a  date  the 
incumbent  local  exchange  carrier 
selects,  and  may  end  no  later  than  5  five 
years  after  the  incumbent  local 
exchange  carrier's  monthly  number- 
portability  charge  takes  effect. 
***** 

(ii)  An  incumbent  local  exchange 
carrier  may  assess  on  carriers  that 
ptuchase  the  incumbent  local  exchange 
carrier's  switching  ports  as  unbundled 
network  elements  under  section  251  of 
the  Communications  Act,  and/or 
Feature  Group  A  access  lines,  and 
resellers  of  the  incumbent  local 
exchange  carrier's  local  service,  the 
same  charges  as  described  in  paragraph 
(a)(l)(i)  of  this  section,  as  if  the 
incumbent  local  exchange  carrier  were 
serving  those  carriers'  end  users. 
***** 

(3)  An  incumbent  local  exchange 
carrier  serving  an  area  outside  the  100 
largest  metropolitan  statistical  areas  that 
is  not  number-portability  capable  but 
that  participates  in  an  extended  area 
service  calling  plan  with  any  one  of  the 
100  largest  metropolitan  statistical  areas 
or  with  an  adjacent  number  portability- 
capable  local  exchange  carrier  may 
assess  each  end  user  it  serves  one 
monthly  number-portability  query/ 
administration  charge  per  line  to 
recover  the  costs  of  queries,  as  specified 
in  paragraph  {a)(2)  of  this  section,  and 
carrier-specific  costs  directly  related  to 
the  carrier's  allocated  share  of  the 
regional  local  niunber  portability 
administrator's  costs,  except  that  per- 
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line  monthly  number-portability  query/ 
administration  charges  shall  be  assigned 
as  specified  in  paragraph  (a)(1)  of  this 
section  with  respect  to  monthly 
number-portability  charges. 
I  j  (i)  Such  incumbent  local  exchange 
'carriers  may  assess  a  separate  monthly 
nuinber-portability  charge  as  specified 
in  paragraph  (a)(1)  of  this  section  but 
such  charge  may  recover  only  the  costs 
inciured  to  implement  number 
portability  functionality  and  shall  not 
include  costs  recovered  through  the 
monthly  number-portability  query/ 
administration  charge. 

(ii)  The  monthly  number-portability 
query/administration  charge  may  end 
no  later  than  five  years  after  the 
inciunbent  local  exchange  carrier's 
monthly  number-portability  query/ 
administration  charge  takes  effect.  The 
monthly  number-portability  query/ 
administration  charge  may  be  collected 
over  a  different  five-year  period  than  the 
monthly  number-portability  charge. 
These  five-year  periods  may  run  either 
consecutively  or  conciurently,  in  whole 
or  in  part. 
***** 

[FR  Doc.  02-14775  Filed  6-12-02;  8:45  am) 

BILUNG  COOE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[Doclcet  No.  011218304-1304-01;  i.D. 
060702A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Catcher  Vessels  Less  Than  60  ft  (18.3 
m)  Length  Overall  Using  Pot  Gear  in 
the  Bering  Sea  and  Aleutian  islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  catcher  vessels 
less  than  60  ft  (18.3  m)  length  overall 
(LOA)  using  pot  gear  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 


(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2002  total 
allowable  catch  (TAC)  of  Pacific  cod 
allocated  to  catcher  vessels  using  hook- 
and-line  or  pot  gear  in  this  area. 
Ptirsuant  to  50  CFR 

679.20(a)(7)(i)(C)(5)(i).  Pacific  cod  catch 
by  catcher  vessels  less  than  60  ft  (18.3 
m)  LOA  using  hook-and-line  gear 
presently  accrues  to  the  allocation  for 
catcher  vessels  using  hook-and-line  gear 
specified  at  50  CFR 
679.20(a)(7)(i){C)(l)(ii). 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  June  11,  2002,  until  2400 
hrs,  A.l.t..  September  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Coimcil  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2002  Pacific  cod  TAC  allocated  to 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  using  hook-and-line  or  pot  gear  in 
the  BSAI  is  1,314  metric  tons  (mt)  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groimdfish  fisheries  off  Alaska  (67  FR 
956.  January  8,  2002). 

In  accordance  with  §  679.20(d)(l)(iii), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2002  Pacific  cod 
TAC  allocated  as  a  directed  fishing 
allowance  to  catcher  vessels  less  than  60 
ft  (18.3  m)  LOA  using  hook-and-line  or 
pot  gear  in  the  BSAI  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
cod  by  catcher  vessels  less  than  60  ft 
(18.3  m)  LOA  using  pot  gear  in  the 
BSAI.  Directed  fishing  for  Pacific  cod  by 
vessels  60  ft  (18.3  m)  LOA  and  greater 
using  pot  gear  was  closed  on  March  16, 
2002,  when  catch  amounts  reached  the 
A  season  allowance  of  Pacific  cod 


specified  for  these  vessels.  Pursuant  to 
50  CFR  679.20(a)(7)(i)(C)(4)(iil  at  that 
time  the  allowance  of  Pacific  cod  for 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  using  hook-and-line  or  pot  gear 
became  available  to  catch  vessels  less 
than  60  ft  (18.3  m)  LOA  using^ot  gear. 
On  September  1.  2002,  the  directed 
fishery  for  Pacific  cod  again  opens  for 
vessels  using  pot  gear,  which  will 
include  catcher  vessels  less  than  60  ft 
(18.3  m)  LOA.  Pursuant  to  50  CFR 
679.20(a)(7)(i)(C)(5)(il  Pacific  cod  catch 
by  catcher  vessels  less  than  60  ft  (18.3 
m)  LOA  using  hook-and-line  gear 
presently  accrues  to  the  allocation  for 
catcher  vessels  using  hook-and-line  gear 
specified  at  50  CFR 
679^0(a)(7)(i)(C)(l)(ii). 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at  § 
679.20fe)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC. 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resoim:e. 

The  Assistant  Administrator  for 
fisheries.  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  imder  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportimity 
for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  10,  2002. 
|ohn  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  02-14957  Filed  6-10-02:  2:40  pmj 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
[Docket  No.  PRM-50-77] 

Performance  Technology;  Receipt  of 
Petition  for  Rulemaidng 

AGENCY:  Nuclear  Regiilatory 

Commission. 

ACTION:  Petition  for  rulemaking;  Notice 

of  receipt. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  Performance 
Technology.  The  petition  has  been 
docketed  by  the  NRC  and  has  been 
assigned  Docket  No.  PRM-50-77.  The 
petitioner  is  requesting  that  certain 
general  design  criteria  in  the  NRC 
regulations  governing  domestic 
licensing  of  production  and  utilization 
facilities  be  amended  to  increase 
emergency  diesel  generator  start  times, 
enhance  operator  training,  and  delete 
the  requirement  that  offsite  electrical 
power  is  assumed  disconnected  from 
the  nuclear  unit  switchyard  during 
postulated  accidents.  The  petitioner 
believes  that  its  proposed  amendments 
would  increase  safety  at  licensed 
nuclear  facilities. 

DATES:  Submit  conunents  by  August  27, 
2002.  Conunents  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assvirance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretar>',  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemaking  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville.  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://ruleforum.UnI.gov).  At  this  site, 
you  may  view  the  petition  for 


rulemaking,  this  Federal  Register  notice 
of  receipt,  and  any  comments  received 
by  the  NRC  in  response  to  this  notice  of 
receipt.  Additionally,  you  may  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905  (e-mail: 
CAG@nrc.gov). 

Documents  related  to  this  action  are 
available  for  public  inspection  at  the 
NRC  Public  Document  Room  (PDR) 
located  at  11555  RockAdlle  Pike, 
Rockville,  Maryland. 

Documents  created  or  received  at  the 
NRC  after  November  1, 1999  are  also 
available  electronically  at  the  NRC's 
Public  electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/ 
reading — rm/adams.html.  From  this 
site,  the  public  can  gain  entry  into  the 
NRC's  Agencywide  Documents  Access 
and  Management  System  (ADAMS), 
which  provides  text  and  image  files  of 
NRC's  public  documents.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdi@nrc.gov. 

For  a  copy  of  the  petition,  write  to 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regiilatory 
Commission,  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Lesar,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7163  or  ToU-Free: 
l-800-36a-5642  or  E-mail: 
AfrL@JVflC.Gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  NRC  has  received  a  petition  for 
rulemaking  dated  May  2.  2002. 
submitted  by  Performance  Technology 
(petitioner)  requesting  that  certain 
general  design  criteria  at  10  CFR  part  50, 
appendix  A.  be  amended  to  increase 
short-term  equipment  response  times  of 
emergency  diesel  generators  that  it 
believes  are  inappropriate  and 
detrimental  to  safety.  The  petitioner  also 
believes  that  training  nuclear  power 
plant  operators  for  accidents  it  believes 
are  not  realistic  is  detrimental  to  safety. 


The  petitioner  further  recommends  that 
the  requirement  that  offsite  electrical 
power  is  assumed  disconnected  from 
the  nuclear  unit  switchyard  during 
postulated  accidents  be  deleted,  and 
that  this  requirement  be  retained  only 
for  anticipated  operational  occurrences. 
Specifically,  the  petitioner  is  proposing 
amendments  to  Criterion  17,  "Electric 
power  systems"  and  conforming 
amendments  to  Criterion  35, 
"Emergency  core  cooling."  Criterion  38, 
"Containment  heat  removal,"  Criterion 
41,  "Containment  atmosphere  cleanup," 
and  Criterion  44.  "Cooling  water." 

The  NRC  has  determined  that  the 
petition  meets  the  threshold  sufficiency 
requirements  for  a  petition  for 
rulemaking  under  10  CFR  2.802.  The 
petition  has  been  docketed  as  PRM-50- 
77.  The  NRC  is  soliciting  public 
comment  on  the  petition  for  rulemaking. 

Discussion  of  the  Petition 

The  petitioner  believes  that  some 
short-term  equipment  response  times 
are  inappropriate  and  detrimental  to 
safety  and,  in  addition  to  its  May  2, 
2002.  letter  that  accompanies  this 
petition  for  rulemaking,  cites  a  October 
7, 1999.  letter  to  the  NRC  where  the 
petitioner  raised  concerns  about  the  10- 
second  emergency  diesel  generator  start 
time.  The  petitioner  has  also  attached  a 
report  on  the  Tenth  ASME  International 
Conference  on  Nuclear  Engineering 
(ICONE  10)  entitled.  "Are  We  Forgetting 
the  Lessons  from  the  Accident  at  Three 
Mile  Island  Unit  2.  March  1979-A  Case 
Study."  The  ICONE  10  report  describes 
a  Licensee  Event  Report  from  the 
Monticello  facility  that  the  petitioner 
cites  as  indicating  that  one  of  the 
assumptions  of  the  design  basis  accident 
analyses  that  is  detrimental  to  safety  is 
the  requirement  to  assume  a  postulated 
accident  coincident  with  the  loss  of 
offsite  power.  The  petitioner  contends 
that  this  requirement  was  placed  in  the 
regulations  to  try  to  capture  the  worst 
possible  accident  scenario  so  that  lesser 
accidents  do  not  need  to  be  considered. 
The  petitioner  believes  that  its  proposed 
changes  will  eliminate  the  requirement 
for  coincident  postulated  accidents  and 
the  loss  of  offsite  power. 

The  petitioner's  proposed  changes  to 
10  CFR  part  50,  appendix  A,  Criterion 
17  and  conforming  changes  to  Criterion 
35,  Criterion  38,  Criterion  41  and     • 
Criterion  44  are  as  follows: 
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Proposed  Criterion  1 7 — Electric  Power 
Systems 

1 1  An  offsite  electric  power  system  and 
an  onsite  electrical  power  system  shall 
be  provided  to  permit  functioning  of 
structures,  systems,  and  components 
important  to  safety. 

The  safety  function  for  the  offsite 
electric  power  system  shall  be  to 
provide  sufficient  capacity  and 
capability  to  assure  that  (1)  specified 
acceptable  fuel  design  limits  and  design 
conditions  of  the  reactor  coolant 
pressure  boundary  are  not  exceeded  as 
a  result  of  anticipated  operational 
occurrences  and  (2)  the  reactor  core  is 
cooled  and  containment  integrity  and 
other  vital  functions  are  maintained  in 
the  event  of  postulated  accidents. 

Electric  power  from  the  transmission 
network  to  the  onsite  electric 
distribution  system  shall  be  supplied  by 
two  physically  independent  circuits 
(not  necessarily  on  separate  rights  of 
way)  designed  and  located  so  as  to 
minimize  to  the  extent  practical  the 
likelihood  of  their  simultaneous  failure 
under  operating  and  postulated  accident 
and  environmental  conditions.  A 
switchyard  common  to  both  circuits  is 
acceptable.  Each  of  these  offsite  circuits 
shall  be  designed  to  be  available  in 
sufficient  time  following  a  loss  of  the 
other  offsite  electric  power  circuit,  to 
assure  that  specified  acceptable  fuel 
design  limits  and  design  conditions  of 
the  reactor  coolant  pressure  boundary 
are  not  exceeded. 

The  safety  function  for  the  onsite 
electric  power  system  (assuming  the 
offsite  electric  power  system  is  not 
fiinctioning)  shall  be  to  provide 
sufficient  capacity  and  capability  to 
assure  that  specified  acceptable  fuel 
design  limits  and  design  conditions  of 
the  reactor  coolant  pressiue  boundary 
are  not  exceeded  and  the  reactor  is 
cooled  and  containment  integrity  and 
other  vital  functions  are  maintained  in 
the  event  of  anticipated  operational 
occurrences. 

The  onsite  electric  power  supplies, 
including  the  onsite  batteries,  the  onsite 
electric  ac  power  source,  and  the  onsite 
electric  distribution  system,  shall  have 
sufficient  independence,  redundancy, 
and  testability  to  perform  their  safety 
functions  assimiing  a  single  failure. 

Provisions  shall  be  included  to 
minimize  the  probability  of  losing 
electric  power  from  any  of  the 
remaining  supplies  as  a  result  of,  or 
coincident  with,  the  loss  of  power 
generated  by  the  nuclear  power  plant, 
the  loss  of  power  from  the  transmission 
network,  or  the  loss  of  power  from  the 
onsite  electric  power  supplies. 


Proposed  Criterion  35 — Emergency  Core 
Planning 

A  system  to  provide  abundant 
emergency  core  cooling  shall  be 
provided.  The  system  safety  function 
shall  be  to  transfer  heat  from  the  reactor 
core  following  any  loss  of  reactor 
coolant  at  a  rate  such  that  fuel  and  clad 
damage  that  could  interfere  with 
continued  effective  reactor  core  cooling 
is  prevented. 

Suitable  redundancy  in  components 
and  featiu«.  and  suitable 
interconnections,  leak  detection, 
isolation,  and  containment  capabilities 
shall  be  provided  to  assure  that  the 
system  safety  function  can  be 
accomplished  assuming  a  single  failure. 
The  offsite  and  onsite  electrical  power 
systems  available  to  assure  this  system 
s£ifety  function  shall  be  as  described  in 
Criterion  17. 

Proposed  Criterion  38 — Containment 
Heat  Removal 

A  system  to  remove  heat  from  the 
reactor  containment  shall  be  provided. 
The  system  safety  function  shall  be  to 
reduce  rapidly,  consistent  with  the 
functioning  of  other  associated  systems, 
the  containment  pressure  and 
temperature  following  any  loss-of- 
coolant  accident  and  maintain  them  at 
acceptably  low  levels. 

Suitable  redundancy  in  components 
and  feature,  and  suitable 
interconnections,  leak  detection, 
isolation,  and  contaiiunent  capabilities 
shall  be  provided  to  assure  that  the 
system  safety  function  can  be 
accomplished  assuming  a  single  failure. 
The  offsite  and  onsite  electrical  power 
systems  available  to  assure  this  system 
safety  function  shall  be  as  described  in 
Criterion  17. 

Proposed  Criterion  41 — Containment 
Atmosphere  Cleanup 

As  necessary,  systems  to  control 
fission  products,  hydrogen,  oxygen,  and 
other  substances  which  may  be  released 
into  the  reactor  containment  shall  be 
provided,  consistent  with  the 
functioning  of  other  associated  systems, 
to  assure  that  reactor  containment 
integrity  is  maintained  for  accidents 
where  there  is  a  high  probability  that 
fission  products  may  be  present  in  the 
reactor  containment. 

Suitable  redundancy  in  components 
and  feature,  and  suitable 
interconnections,  leak  detection, 
isolation,  and  containment  capabilities 
shall  be  provided  to  assure  that  the 
system  safety  function  can  be 
accomplished  assuming  a  single  failure. 
The  offsite  and  onsite  electrical  power 
systems  available  to  assure  this  system 


safety  function  shall  be  as  described  in 
Criterion  17. 

Proposed  Criterion  44 — Cooling  Water 

A  system  to  transfer  heat  from 
structures,  systems,  and  components 
important  to  safety,  to  an  ultimate  heat 
sink  shall  be  provided.  The  system 
safety  function  shall  be  to  transfer  the 
combined  heat  load  of  these  structures, 
systems  emd  components  under  normal 
operating  and  accident  conditions. 

Suitable  redimdancy  in  components 
and  featuire,  and  suitable 
intercoimections,  leak  detection, 
isolation,  and  containment  capabilities 
shall  be  provided  to  assure  that  the 
system  safety  function  can  be 
accomplished  assuming  a  single  failure. 
The  offsite  and  onsite  electrical  power 
systems  available  to  assure  this  system 
safety  function  shall  be  as  described  in 
Criterion  17. 

The  Petitioner's  Conclusions 

The  petitioner  concludes  that  the  NRC 
requirements  specified  in  certain 
general  design  criteria  at  10  CFR  part  50, 
appendix  A,  should  be  amended  to 
increase  short-term  equipment  response 
times  of  emergency  diesel  generators  at 
nuclear  power  facilities,  etihance 
operating  training  to  eliminate  training 
for  accidents  that  it  believes  are  not 
realistic,  and  delete  the  requirement  that 
offsite  electrical  power  is  assumed 
disconnected  from  the  nuclear  unit 
switchyard  during  postulated  accidents 
while-retaining  this  requirement  during 
anticipated  operational  occurrences. 
The  petitioner  requests  that  the  criteria 
at  10  CFR  part  50,  appendix  A,  be 
amended  as  detailfd  in  its  petition  for 
rulemaking. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  June,  2002. 

For  the  Nuclear  Regulatory  Commission. 

Annette  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  02-14906  Filed  6-12-02;  8:45  am] 
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ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM). 

SUMMARY:  This  action  revises  ah  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  General  Electric 
Aircraft  Engines  (GEAE)  CT7  series 
turboprop  engines,  that  would  have 
required  initial  and  repetitive 
inspections  and  replacement  of  possibly 
improperly  hardened  PGB  input  pinions 
for  certain  serial  number  (SN)  propeller 
gearboxes  (PGB's).  This  action  revises 
the  proposed  rule  by  eliminating  the 
requirement  for  a  one-time  removal  of 
possibly  improperly  hardened  PGB 
input  pinions,  proposes  a  requirement 
to  replace  certain  left-hand  and  right- 
hand  idler  gears  at  time  of  overhaul  of 
PGB's,  and  proposes  the  replacement  of 
certain  SN  PGB's  before  accumulating 
2,000  flight  hours.  This  proposal  is 
prompted  by  an  on-going  investigation 
that  concluded  that  low-time  PGB 
removals -are  due  to  accelerated  wear  of 
the  PGB  idler  gears,  rather  than 
improperly  hardened  PGB  input 
pinions.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
separation  of  PGB  left-hand  and  right- 
hand  idler  gears,  which  could  result  in 
uncontained  PGB  failure  and  internal 
bulkhead  damage,  possibly  prohibiting 
the  auxilliary  feathering  system  from 
fully  feathering  the  propeller  on  certain 
PGB's. 

DATES:  Comments  must  be  received  by 
August  12,  2002. 
AOOflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Goimsel, 
Attention:  Rules  Docket  No.  99-NE-48- 
AD,  12  New  England  Executive  Park, 
Biirlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Aircraft  Engines  CT7 
Series  Turboprop  Engines,  1000 
Western  Ave,  Lynn,  MA  01910; 
telephone  (781)  594-3140,  fax  (781) 
594—4805.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  1 2  New  England 
Executive  Park,  Bvirlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 


and  Propeller  Directorate,  12  New 
England  Executive  Park;  telephone  (781) 
238-7146,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-48-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  99-NE-^8-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  AD,  applicable  to 
General  Electric  Aircraft  Engines 
(GEAE)  CT7  series  turboprop  engines, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  May  4.  2000  (65  FR  25892). 
That  NPRM  proposed  initial  and 
repetitive  inspections  of  the  PGB  oil 
filter  impending  bypass  button  (IBB)  for 
extension. 

If  the  PGB  oil  fiher  IBB  was  extended, 
the  proposed  AD  would  have  required 
follow-on  inspections,  maintenance, 
and  if  necessary,  replacement  of  the 


PGB  with  a  serviceable  PGB.  fa 
addition,  that  proposed  AD  would  have 
required,  at  the  next  retiun  of  the  PGB 
to  a  CT7  turboprop  overhaul  facility 
after  the  effective  date  of  the  proposed 
AD,  replacing  possibly  improperly 
hardened  PGB  mput  pmions  with  PGB 
input  pinions  manufactured  with  the 
proper  hardening  process.  That 
proposed  AD  was  prompted  by  reports 
of  improperly  hardened  propeller 
gearbox  (PGB)  input  pinions  installed 
on  General  Electric  Aircraft  Engines 
(GEAE)  CT7  series  turboprop  engines. 

Since  the  issuance  of  that  proposed 
AD,  the  FAA  has  determined  that  low- 
time  PGB  removals  are  not  related  to 
improperly  hardened  PGB  input 
pinions.  Analyses  by  the  manufactiirer 
and  fleet  operating  experience  have 
shown  that  improperly  hardened  PGB 
input  pinions  do  not  create  an  imsafe 
condition.  It  has  been  determined  that 
low-time  PGB  removals  are  caused  by 
accelerated  wear  of  the  PGB  idler  gears. 
The  accelerated  wear  is  caused  by 
nonconforming  gear  surface  conditions, 
which  subject  the  gears  to  premature 
distress.  This  condition  has  been  linked 
to  the  original  manufacturer  of  a  specific 
population  of  PGB  gears.  This 
condition,  if  not  corrected,  could  result 
fa  separation  of  PGB  left-hand  and  right- 
hand  idler  gears,  which  could  result  fa 
uncontained  PGB  failure.  For  PGB's  that 
are  mated  to  Hamilton  Standard 
propellers,  separation  of  an  idler  gear 
that  results  fa  PGB  internal  bulkhead 
damage  could  possibly  prohibit  the 
auxilliary  feathering  system  from  fully 
featherfag  the  propeller. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
conunent. 

Manufacturer's  Service  Bulletins  (SB's) 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GEAE  CT7 
Turboprop  Service  Bulletin  CT7-TP 
S/B  72-0453.  dated  July  27,  2001,  that 
describes  procedures  for  inspections  of 
the  PGB  oil  filter  impending  bypass 
button  (IBB)  for  extension,  and  if  the  oil 
filter  IBB  is  extended,  follow-on 
inspections,  maintenance,  and 
replacement  actions.  This  SB  also 
identifies  PGB's  by  SN  that  require 
inspection.  The  FAA  has  also  reviewed 
and  approved  the  technical  contents  of 
GEAE  CT7  Turboprop  Service  Bulletin 
CT7-TP  S/B  72-0452,  dated  July  27, 
2001 ,  that  requires  replacement  of 
certain  SN's  of  left-hand  and  right-hand 
idler  gears  with  serviceable  gears.  This 
SB  also  identifies  affected  PGB's  by  SN. 
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FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GEAE  CT7  series 
turboprop  engines  of  the  same  type 
design,  the  proposed  AD  would  require: 

•  faitial  inspection  of  the  PGB  oil 
filter  IBB  for  extension  within  50  hours 
time-in-service  (TIS)  after  the  effective 
date  of  this  AD  and, 

•  If  the  PGB  oil  filter  IBB  is  extended, 
follow-on  inspections,  maintenance, 
and  replacement  actions. 

•  Repetitive  inspections  of  the  PGB 
oil  fiher  IBB  before  the  first  flight  of 
each  operational  day. 

•  Replacing  certain  left-hand  and 
right-hand  idler  gears  with  serviceable 
gears  at  the  next  retiun  of  the  PGB  to  a 
CT7  turboprop  overhaul  facility. 

•  Replacing  certain  PGB's  that  are 
mated  to  a  Hamilton  Standard  propeller 
before  accumulating  2,000  engine  flight 
hours. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Economic  Analysis 

1 1  There  are  approximately  150  engines 
of  the  affected  design  installed  on 
airplanes  of  US  registry  that  would  be 
affected  by  this  proposed  AD.  The  FAA 
estimates  that  each  IBB  inspection 
would  take  approximately  0.25  work 
hours  per  engine,  and  the  average  labor 
rate  is  $60  per  work  hour.  Inspection 
and  replacement  of  idler  gears  would 
take  approximately  four  work  hours  per 
engine  at  time  of  PGB  overhaul. 
Replacement  cost  for  idler  gears  per 
PGB  is  estimated  to  be  $140,670. 
Replacement  of  a  PGB  would  take 
approximately  48  hours.  Therefore,  the 
total  cost  on  US  operators  would  be 
approximately  $21,138,750. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


II 


a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  fa  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority- citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Aircraft  Engines:  Docket 

No.  99-NE-48-AD. 

Applicability 

General  Electric  Aircraft  Engines  (GEAE) 
CT7  series  turboprop  engines,  with  propeller 
gearboxes  (PGB's)  identified  by  serial  number 
(SN)  in  Table  1  of  GEAE  CT7  Turboprop 
Service  Bulletin  CT7-TP  S/B  72-0452,  dated 
July  27,  2001.  These  engines  are  installed  on 
but  not  limited  to  SAAB  340  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (0  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  separation  of  PGB  left-hand  and 
right-hand  idler  gears,  which  could  result  in 


uncontained  PGB  failure  and  internal 
bulkhead  damage,  possibly  prohibiting  the 
auxilliary  feathering  system  from  fully 
feathering  the  propeller  on  certain  PGB's.  do 
the  following: 

(a)  Inspect  the  PGB  oil  filter  impending 
bypass  button  (IBB)  for  extension  in 
accordance  with  the  following  schedule: 

(1)  Initially  inspect  within  50  hours  time- 
in-service  (TIS)  after  the  effective  date  of  this 
AD. 

(2)  Thereafter,  inspect  each  operational 
day. 

(b)  If  the  PGB  oil  filter  IBB  is  extended, 
replace  the  oil  filter  and  perform  follow-on 
inspections  in  accordance  with  3. A  of  the 
Accomplishment  Instructions  of  GEAE  CT7 
Turboprop  Service  Bulletin  CT7-TP  S/B  72- 
0453,  dated  July  27.  2001. 

(c)  At  the  next  return  of  the  PGB  to  a  CT7 
turboprop  overhaul  facility  after  the  effective 

-date  of  this  AD.  replace  left-hand  and  right- 
hand  idler  gears  in  accordance  with  the 
Accomplishment  Instructions  of  GEAE  CT7 
Turboprop  Service  Bulletin  CT7-TP  S/B  72- 
0452,  dated  July  27,2001. 

(d)  If  the  PGB  is  mated  to  a  Hamilton 
Standard  propeller  and  the  left-hand  and 
right-hand  idler  gears  have  not  been  replaced 
in  accordance  with  the  Accomplishment 
Instructions  of  GEAE  CT7  Turboprop  Service 
Bulletin  CT7-TP  S/B  72-0452,  dated  July  27. 
2001,  replace  the  PGB  before  accumulating 
an  additional  2.000  engine  flight  hours  after 
the  effective  date  of  this  AD. 

Terminating  Action 

(e)  Replacement  of  left-hand  and  right- 
hand  idler  gears  in  accordance  with 
paragraph  (c)  of  this  AD.  or  replacement  of 
the  PGB  in  accordance  with  paragraph  (d)  of 
this  AD  constitutes  terminating  action  to  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

Alternative  Method  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO, 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  hx)m  the  ECO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued 
only  for  an  airplane  that  has  not  more  than 
one  engine  with  a  PGB  oil  filter  IBB 
extended,  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
June  4.  2002. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-14857  Filed  6-12-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-49-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  CFM 
Intemationai  CFM56-5,  -5A,  and  -5B 
Series  TurtMfan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  CFM  International 
CFM56-5,  -5A,  and  -5B  series  turbofan 
engines.  This  proposal  would  require 
establishment  of  an  exhaust  gas 
temperature  (EGT)  baseline  and  trend 
monitoring  using  the  System  for 
Analysis  of  Gas  Tiubine  Engines 
(SAGE),  or  equivalent,  as  an  option  to 
EGT  harness  replacement,  and  if 
necessary,  replacement  of  certain  serial 
numbers  (SN's)  of  EGT  harnesses  and 
EGT  couplings  as  soon  as  a  slow  and 
continuous  EGT  drift  downward  is 
noticed  after  the  effective  date  of  this 
proposed  AD.  This  proposal  is 
prompted  by  reports  of  erroneous  EGT 
readings.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
imexpected  deterioration  of  critical 
rotating  engine  parts  due  to  higher  than 
desired  engine  operating  EGT's. 
DATES:  Comments  must  be  received  by 
August  12,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
49-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  CFM 
Intemationai,  Technical  Publications 
Department,  1  Neumann  Way, 
Cincinnati,  OH  45215;  telephone  (513) 
552-2800;  fax  (513)  552-2816.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 


12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  2.38-7152,  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siwunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  Englemd  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-49-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  FAA  has  received  several  reports 
of  erroneous  EGT  readings  on  CFM 
International  CFM56-5,  -5A,  and  -5B 
series  turbofan  engines.  The 
manufacturer  has  determined  that  the 
problem  is  being  caused  by  defects  in 
the  EGT  harness  manufacturing  process. 
EGT  harnesses  manufactured  between 
September  1998  and  July  2000  are 
suspect  for  a  noncontrolled 


contamination  element,  which  affected 
the  harness  production  on  a  random 
basis.  This  condition,  if  not  corrected, 
could  result  in  unexpected  deterioration 
of  critical  rotating  engine  parts  due  to 
higher  than  desired  engine  operating 
EGT's. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFM 
International  service  bulletins  CFM56-5 
S/B  77-0020,  dated  March  4,  2002,  and 
CFM56-5B  S/B  77-0008,  dated  March  4. 
2002,  that  list  affected  EGT  harnesses 
and  EGT  couplings  by  serial  nimiber 
(SN),  and  specify  applicable  engine 
manual  sections  for  referencing 
replacement  procedures.  The  actions 
would  be  required  to  be  done  in 
accordance  with  the  SB's  described 
previously. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  CFM  Intemationai 
CFM56-5,  -5 A,  and  -5B  series  turbofan 
engines  of  the  same  type  design,  the 
proposed  AD  would  require: 

•  Establishment  of  an  EGT  baseline 
and  SAGE  trend  monitoring,  or 
equivalent,  as  an  option  to  EGT  harness 
replacement  of  affected  EGT  harnesses 
and  EGT  couplings,  with  continuation 
of  parts  in-service  that  repeatedly  pass 
the  trend  monitoring,  or 

•  Replacement  of  affected  EGT 
harnesses  and  EGT  couplings  not  being 
trend  monitored,  within  250  hours  of 
operation  after  the  effective  date  of  this 
AD.  This  limit  is  based  on 
manufectiu«r's  analysis. 

•  Replacement  of  affected  EGT 
harnesses  and  EGT  couplings  as  soon  as 
slow  and  continuous  temperature  drift 
downward  (i.e.  cooler  indication)  of 
10°C  or  more  from  baseline  is  observed, 
without  a  corresponding  change  in  other 
associated  engine  parameters  such  as  Nl 
(LPT  rotor  speed),  N2  (HPT  rotor  speed), 
and  fuel  flow. 

Economic  Analysis 

There  are  approximately  886  CFM 
hitemational  CFM56-5.  -5 A,  and  -5B 
series  turbofan  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  193  engines  installed  on    - 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  one  work  hoiu-  per 
engine  to  do  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $15,645  per  engine. 
Based  on  these  figures,  the  total  cost  of 
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the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,031,065.  CFMI  has 
indicated  that  this  figure  may  be 
reduced  depending  upon  warranty 
agreements. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  goverrunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  mle. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a-"significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  mle"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFM  International:  Docket  No.  2001-NE-49- 

AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  CFM  International  CFM56-5, 
-5A,  and  -5B  series  turbofan  engines.  These 
engines  are  installed  on,  but  not  limited  to 


Airbus  Industrie  A318,  A319,  A320  and  A321 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiried,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  unexpected  deterioration  of 
critical  rotating  engine  parts  due  to  higher 
than  desired  engine  operating  exhaust  gas 
temperatures  (EGT's),  do  the  following: 

(a)  For  affected  EGT  harnesses  and  EGT 
couplings,  listed  by  serial  number  (SN)  in 
Tables  1,  2,  and  3  of  CFM  Intemationai 
service  bulletin  (SB)  CFM56-5  S/B  77-0020, 
dated  March  4.  2002,  for  CFM56-5  and  -5 A 
series  engines,  and  SB  CFM56-5B  S/B  77- 
0008.  dated  March  4,  2002,  for  CFM5&-5B 
series  engines,  do  the  following: 

(1)  Replace  EGT  harnesses  and  EGT 
couplings  not  being  trend  monitored,  with 
serviceable  parts,  within  250  hours  of 
operation  after  the  effective  date  of  this  AD, 
or, 

(2)  After  the  effective  date  of  this  AD, 
establish  an  EGT  baseline  from  the 
installation  of  the  EGT  harnesses  and 
coupling,  and  perform  trend  monitoring 
using  the  System  for  Analysis  of  Gas  Turbine 
Engines  (SAGE),  or  equivalent.  Replace  EGT 
harnesses  and  EGT  couplings  as  soon  as  slow 
and  continuous  temperature  drift  downward 
(i.e.  cooler  indication)  of  10°C  or  more  from 
baseline  is  observed,  without  a 
corresponding  change  in  other  associated 
engine  parameters  such  as  Nl  (LPT  rotor 
speed),  N2  (HPT  rotor  speed),  and  fuel  flow. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 


Issued  in  Burlington,  Massachusetts,  on 
June  5,  2002. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aitcraft  Certification  Service. 
(FR  Doc.  02-14856  Filed  6-12-02;  8:45  am) 

BiLUNC  CODE  4910-1»-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OI-AGL-21] 

Proposed  Modification  of  Class  E 
Airspace;  Zanesvllie,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Zanesville, 
OH.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  160"  helicopter  point 
in  space  approach,  has  been  developed 
for  Bethesda  Hospital,  Zanesville,  OH. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  die  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  increase  the  radius  of  the  existing 
controlled  airspace  for  Zanesville 
Municipal  Airport. 

DATES:  Comments  must  be  received  on 
or  before  August  6,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  02-AGL-O4,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Monday,  March  11,  2002,  the  FAA 
published  a  direct  final  rule  with 
request  for  comment  in  the  Federal 
Register  (67  FR  10835).  The  rule 
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modified  existing  Class  E  airspace  at 
Zanesville  Municipal  Airport,  OH,  in 
order  to  protect  for  a  point  in  space 
approach  used  by  helicopters  involved 
in  medical  emergencies.  It  stated  that 
unless  adverse  comments  were  received, 
the  rule  would  become  effective  on 
August  8,  2002.  Eight  (8)  comments 
were  received.  All  eight  (8)  were 
considered  adverse,  thereby  requiring 
the  rule  to  be  withdrawn,  and  this 
NPRM  being  issue.  The  objections 
centered  around  issues  at  Parr  Airport 
and  contained  the  following  concerns: 

1.  Safety  concern  over  IFR  helicopter 
operations.  One  (1)  respondent  stated  he 
was  concerned  about  inserting 
occasional  helicopters  into  a  busy  G.A. 
environment. 

2.  Increased  restrictions  on  the  ability 
to  fly  during  periods  of  low  visibility. 
Four  (4)  respondents  stated  they  would 
have  less  opportunity  to  fly  or  train 
during  marginal  weather  conditions 
because  of  the  higher  visibility 
requirements  associated  with  Class  E 
airspace. 

3.  Impact  to  local  flight  school.  Three 
(3)  respondents  stated  business  would 
be  lost  because  of  the  inability  to 
conduct  VFR  training  diuing  periods  of 
low  visibility. 

All  of  these  comments  were 
considered  and  evaluated.  They  are 
responded  to  as  follows: 

In  reference  to: 

1 .  Class  E  airspace  is  designed  to 
protect  aircraft  executing  instnunent 
approach  procedures.  The  higher 
visibility  requirements  for  VFTl  flight  in 
Class  E  airspace  allows  for  a  safer 
operating  environment  for  IFR  edrcraft. 

2.  While  not  as  many  aircraft  may 
operate  at  the  same  time  when  visibility 
is  restricted,  a  special  VFR  clearance 
may  be  obtained,  thus  allowing  for 
continued  flight  or  training  during  these 
periods.  Additionally,  creating  a  Class  E 
airspace  corridor,  or  an  exclusion  for 
Parr  Airport,  which  was  suggested, 
would  not  fit  design  criteria,  or  provide 
adequate  protection  for  the  approach. 

3.  Other  than  having  to  conauct 
training  under  higher  visibility 
requirements  (unless  a  special  VFR 
clearance  is  requested),  the  economic 
impact  to  the  flight  school  is  undefined 
and  beyond  the  scope  of  the  airspace 
action. 

Comment  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conununications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  conunents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No. 
Ol-AGL-21."  The  postcard  will  be 
data/time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  with  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Ofiice  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Zanesville,  OH,  for 
Zanesville  Municipal  Airport. 
Controlled  airspace  extending  upward 
ft'om  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400. 9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 


incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

AGL  OH  E5    Zanesville,  OH  [Revised] 

Zanesville  Municipal  Airport,  OH 
(Lat.  39°56'40''  N..  long.  81°53'32''  W.) 

Zanesville  VOR/DME 
(Lat.  39°56'27'  N..  long.  Bl'SS'Sa"  W.) 

Zanesville,  Bethesda  Hospital,  OH 

Point  in  Space  Coordinates 
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(Ut.  39°59'5"  N.,  long.  82°1'30'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Zanesville  Municipal  Airport 
and  within  7  miles  east  and  4.4  miles  west 
of  the  Zanesville  VOR/DME  220°  radial 
extending  from  the  VOR/DME  to  10.5  miles 
southwest  of  the  VOR/DME.  and  within  2.4 
miles  either  side  of  the  Zanesville  VOR/DME 
028°  radial  extending  from  the  6.5-mile 
radius  to  7  miles  northeast  of  the  VOR/DME. 
and  within  a  6-mile  radius  of  the  Point  in 
Space  serving  the  Bethesda  Hospital. 


Dated:  Issued  in  Des  Plaines,  Illinois  on 
May  24,  2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-14985  Filed "6-1 2-02;  8:45  am] 

BH-UNG  CODE  4910-1»-« 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 07524-00] 
RIN  1545-AY35 

Guidance  Under  Section  60S0P 
Regarding  Cancellation  of 
Indebtedness 

agency:  hitemal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  relating  to  the 
information  reporting  requirement 
under  section  6050P  of  the  Internal 
Revenue  Code  (Code)  for  cancellation  of 
indebtedness.  The  proposed  regulations 
reflect  the  enactment  of  section 
6050P(c)(2)(D)  by  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
of  1999.  Section  6050P(c)(2)(D)  requires 
organizations  a  significant  trade  or 
business  of  which  is  the  lending  of 
money  to  report  discharges  of 
indebtedness.  The  proposed  regulations 
also  conform  the  existing  regulations  to 
statutory  changes  made  by  the  Debt 
Collection  Improvement  Act  of  1996.  In 
addition,  under  the  proposed 
regulations,  if  an  organization  that  is 
required  to  report  under  section  6050P 
(an  applicable  entity)  forms,  or  avails 
itself  of,  some  other  entity  for  the 
principal  purpose  of  holding  loans 
acquired  by  the  applicable  entity,  then, 
for  purposes  of  section  6050P,  the  entity 
so  formed  or  availed  of  is  treated  as 
having  a  significant  trade  or  business  of 
lending  money.  This  document  also 


provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  September  17, 
2002.  Requests  to  speak  (with  outlines 
of  oral  comments)  at  a  public  hearing 
scheduled  for  October  8,  2002,  at  10 
a.m.,  must  be  received  by  September  17, 
2002. 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-107524-00).  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  ^.m.  and  5  p.m. 
to:  CC:ITA:RU  {REG-107524-00), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
Internet  site  at:  www.irs.gov/regs.  The 
public  hearing  will  be  held  in  Room 
4718,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Donna  J.  Welch,  at  (202)  622-4910; 
concerning  submissions  aad  delivery  of 
comments,  and  the  hearing,  Treena 
Garrett,  at  (202)  622-7190  (not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  defining  an 
organization  a  significant  trade  or 
business  of  which  is  the  lending  of 
money  imder  section  6050P(c)(2)(D). 
Section  6050P{c){2)(D)  was  enacted  by 
section  553(a)  of  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act  of 
1999,  Public  Law  106-170,  113  Stat. 
1860,  1931  (1999)  ("the  Act"),  effective 
for  discharges  of  indebtedness  occurring 
after  December  31, 1999.  Generally, 
section  6050P(a)  requires  organizations 
that  are  subject  to  that  section 
(applicable  entities)  to  file  returns  with 
the  Service  and  to  provide  statements  to 
persons  whose  names  are  required  to  be 
shown  on  the  returns  ("payees"),  setting 
forth  certain  information  regarding 
discharges  of  indebtedness  of  $600  or 
more.  Section  553(a)  of  the  Act 
amended  section  6050P  of  the  Code  by 
expanding  the  types  of  entities  that  are 
required  to  report  discharges  of 
indebtedness  to  include  any 
organization  "a  significant  trade  or 
business  of  which  is  the  lending  of 
money."  Notice  2000-22,  2000-16  I.R.B. 
902,  April  17,  2000,  provides  that 
penalties  under  sections  6721  and  6722 


will  not  be  imposed  on  the  lending 
organizations  newly  required  to  report 
discharges  of  indebtedness  for  failures 
to  report  discharges  of  indebtedness 
occurring  before  January  1,  2001.  In 
addition,  Notice  2001-8,  2001^  I.R.B. 
374,  January  22,  2001,  extended  that 
suspension  of  penalties  for  failures  to 
file  information  returns  for  any 
discharge  of  indebtedness  that  occurs 
prior  to  the  first  calendar  year  beginning 
at  least  two  months  after  the  date  that 
appropriate  guidance  is  issued. 
This  document  also  contains 
proposed  amendments  to  the  Income 
Tax  Regulations  (26  CFR  part  1) 
conforming  the  existing  regulations 
imder  section  6050P  to  statutory 
changes  made  by  the  Debt  Collection 
Improvement  Act  of  1996. 

Explanation  of  Provisions 

Under  section  6050P(c){2)(D),  any 
organization  "a  significant  trade  or 
business  of  which  is  the  lending  of 
money"  is  required  to  report  discharges 
of  indebtedness.  These  proposed 
regulations  provide  guidance  on  when  a 
trade  or  business  is  the  lending  of 
money  and  when  that  trade  or  business 
is  significant.  In  general,  the  proposed 
regulations  provide  that  the  lending  of 
money  is  a  significant  trade  or  business 
if  money  is  lent  on  a  regular  and 
continuing  basis.  The  regulations 
provide  three  safe  harbors  under  which 
organizations  will  not  be  considered  to 
have  a  significant  trade  or  business  of 
lending  money.  The  IRS  and  the 
Treasury  Department  believe  that  these 
safe  harbors  satisfy  the  information 
reporting  objectives  of  the  statute  while 
minimizing  the  administrative  burden 
on  taxpayers. 

The  first  safe  harbor  applies  to 
organizations  that  were  not  required  to 
report  under  section  6050P  in  the 
previous  calendar  year.  Such  an 
organization  will  be  considered  not  to 
have  a  significant  trade  or  business  of 
lending  nloney  for  the  calendar  year  if 
its  gross  income  from  lending  money  in 
the  most  recent  test  year  (the  most 
recent  taxable  year  ending  before  July  1 
of  the  previous  calendar  year]  is  less 
than  both  15  percent  of  the 
organization's  gross  income  and  $5 
milUon. 

The  second  safe  harbor  applies  to 
organizations  that  were  required  to 
report  under  section  6050P  for  the 
previous  calendar  year.  Such  an 
organization  will  be  considered  not  to 
have  a  significant  trade  or  business  of 
lending  money  for  the  calendar  year  if, 
for  each  of  the  three  most  recent  test 
years,  its  gross  income  from  lending 
money  is  less  than  both  10  percent  of 
the  organization's  gross  income  and  S3 
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million.  The  IRS  and  the  Treasury 
Department  believe  that  a  stricter  safe 
harbor  is  appropriate  for  taxpayers  that 
have  been  subject  to  section  6050?  in  a 
prior  year  and,  therefore,  presumably 
have  systems  in  place  to  comply  with 
the  information  reporting  requirements 
of  the  statute. 

The  third  safe  harbor  applies  to 
certain  newly  formed  organizations. 
Except  for  an  entity  that  is  formed  or 
availed  of  for  the  principal  purpose  of 
holding  loans  acquired  by  an  applicable 
entity  (as  defined  in  section  6050?) ,  an 
organization  that  does  not  have  a  test 
year  is  considered  not  to  have  a 
significant  trade  or  business  of  lending 
money  even  if  the  organization  lends 
money  on  a  regular  and  continuing 
basis.  This  safe  harbor  and  the  use  of  a 
"test  year"  in  determining  whether  a 
taxpayer  fits  within  the  other  safe 
harbors  provides  taxpayers  with  some 
advance  notice  (i.e.,  at  least  six  months) 
of  whether  they  will  need  to  establish 
systems  to  track  and  report  discharges  of 
indebtedness. 

In  addition  to  the  safe  harbors 
discussed  above,  the  proposed 
regulations  provide  a  general  exception 
to  information  reporting  for  entities 
whose  principal  trade  or  business  is  the 
sale  of  nonfinancial  goods  or  the 
provision  of  nonfinancial  services.  Such 
entities  are  not  considered  to  have  a 
significant  trade  or  business  of  lending 
money  with  respect  to  lending  or  credit 
extended  in  connection  with  the 
purchase  by  customers  of  those  goods 
and  services.  This  is  consistent  with  the 
legislative  history,  which  indicates  that, 
in  amending  section  6050?,  Congress 
was  concerned  with  credit  card  and 
finance  companies.  S.  Rpt.  No.  201, 
106th  Cong.,  1st  Sess.  28  (1999).  The 
IRS  and  the  Treasury  Department 
believe  that  Congress  did  not  mean  to 
extend  the  reporting  requirement  to 
retailers  and  other  entities  who  extend 
credit  to  customers  in  connection  with 
the. purchase  of  nonfinancial  goods  and 
services.  However,  consistent  with 
applying  the  tests  under  section  6050? 
on  an  entity -by-entity  basis,  this 
exception  is  not  available  to  a  separate 
financing  subsidiary  of  such  a  retailer. 
In  addition,  if  such  a  retailer  is  subject 
to  section  6050?  regardless  of  its 
accounts  receivable,  it  is  required  to 
report  discharges  of  indebtedness  of 
accounts  receivable  as  well  as  other 
debt. 

The  proposed  regulations  also  provide 
that,  for  purposes  of  section 
6050P(c)(2)(D),  lending  money  includes 
acquiring  a  loan,  and  gross  income 
arising  from  that  loan  is  gross  income 
from  lending  money.  Therefore,  an 
organization  that  buys  and  holds  loans 


is  treated  as  an  orgemization  that  lends 
money.  This  is  consistent  with  the 
temporary  regulations  under  section 
6050J  (relating  to  information  retiims  for 
acquisitions  and  abandonments  of 
property  that  is  security  for 
indebtedness).  See  §  1.6050J-1T,  Q&A- 
22. 

Finally,  the  proposed  regulations 
amend  §  1.6050P-1  to  provide  a  new 
rule  applicable  to  all  entities  subject  to 
section  6050?,  not  just  those  newly 
made  subject  to  section  6050?  by  the 
1999  amendment.  The  current 
regulations  under  section  6050? 
(§  1.6050?-l(e)(2))  contain  rules 
respecting  the  reporting  requirements  of 
debtors  when  indebtedness  is  owned  by 
more  than  one  creditor.  Each  creditor 
that  is  an  applicable  entity  is  required 
to  report  with  respect  to  any  discharge 
of  indebtedness  of  $600  or  more 
allocable  to  that  creditor.  For  purposes 
of  this  rule,  indebtedness  owned  by  a 
partnership  is  treated  as  owned  by  the 
partners,  with  the  result  that  reporting 
may  be  required  of  the  partners  with 
respect  to  a  cancellation  of  debt  held  by 
the  partnership.  Rules  respecting 
compliance  with  this  pass-through 
reporting  requirement  by  holders  of 
interests  in  certain  pass-through 
secxu'itized  indebtedness  arrangements 
and  REMICs  were  reserved.  §  1.6050?- 
l(e)(2)(iii)  &  (iv).  The  preamble  to  those 
regulations  states  that  penalties  will  not 
be  imposed  for  nonreporting  by  holders 
of  interests  in  these  entities. 

Conceivably,  an  entity  that  otherwise 
would  be  required  to  report  imder 
section  6050?  with  respect  to  its  debt 
(for  example,  an  entity  that  regularly 
and  continuously  lends  money  and  does 
not  meet  the  safe  harbors  of  these 
proposed  regulations),  could  transfer 
debt  that  it  originates  to  a  special 
piupose  subsidiary  or  trust  in  a  single 
transaction.  Through  this  structure,  the 
originator  could  possibly  avoid 
application  of  section  6050?  by  arguing 
that  the  reservation  of  rules  in  the 
regulations  for  pass-through  securitized 
indebtedness  arrangements  absolves 
them  of  any  reporting  obligation  and 
that  the  transferee  entity  does  not  meet 
the  requirements  of  regular  and 
continuous  lending  activity. 

To  address  the  foregoing  concern,  the 
amendment  to  §1.6050?-!  by  the 
proposed  regulations  provides  that  an 
entity  formed  or  availed  of  by  an 
applicable  entity  for  the  principal 
purpose  of  holding  loans  acquired  or 
originated  by  the  applicable  entity  is 
treated  as  having  a  significant  trade  or 
business  of  lending  money. 
Accordingly,  the  transferee  entity  itself 
is  treated  as  an  applicable  entity  for 
purposes  of  section  6050?  (c)(2)(D).  If 


the  entity  formed  or  availed  of  by  the 
applicable  entity  is  a  REMIC  or  a  pass- 
through  securitized  indebtedness 
arrangement  as  defined  in  §  1 .6050?- 
l(e)(2)(iii)(B),  the  REMIC  or  pass- 
through  securitized  indebtedness 
arrangement  will  be  treated  as  an 
applicable  entity  for  purposes  of  section 
6050?(c)(2)(D).  despite  the  reservation 
in  §  1.6050?-l(e)(2)(iii)  and  (iv)  of  the 
application  of  section  6050?  to  holders 
of  interests  in  REMICs  and  pass-through 
seciuitized  indebtedness  arrangements. 

Proposed  Effective  Date 

The  regulations,  as  proposed,  apply  to 
any  discharge  of  indebtedness  occurring 
in  any  calendar  year  beginning  at  least 
two  months  after  the  date  that  the  final 
regulations  are  published  in  the  Federal 
Register.  Regardless  of  when  the  final 
regulations  are  made  effective,  the  rules 
in  these  proposed  regulations  may  be 
relied  on  for  prior  taxable  periods. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  The 
information  collection  referenced  in  this 
proposed  rule  (Form  1099-C)  has  been 
previously  reviewed  and  approved  by 
the  Office  of  Management  and  Budget 
under  0MB  Control  Number  1545-1424. 
An  agency  may  not  collect  or  sponsor 
the  collection  of  information  unless  it 
displays  a  valid  0MB  Control  Number. 
Pursuant  to  section  7805(f)  of  the  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Conunents  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  October  8,  2002,  beginning  at  10  a.m. 


in  Room  4718  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  must  enter  at  the 
main  entrance,  located  at  1111 
Constitution  Avenue,  NW.  All  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  30  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  must  submit 
electronic  or  written  comments  and  an 
outline  of  the  topic  to  be  discussed  and 
time  to  be  devoted  to  each  topic 
(preferably  a  signed  original  and  eight 
(8)  copies)  by  September  17,  2002.  A 
period  of  10  minutes  will  be  allotted  to 
each  person  for  making  conunents.  An 
agenda  showing  the  scheduling  of  the 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Sharon  L.  Hall, 
Office  of  Associate  Chief  Counsel 
(Income  Tax  &  Accoimting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1.6050P-1  and  1.6050P-2  also 
issued  under  26  U.S.C.  6050P.  *  *  * 

Par.  2.  Section  1.6050P-0  is  amended 
as  follows: 

1.  The  introductory  text  is  amended 
by  adding  the  language  "and  §  1.6050P- 
2"  immediately  after  the  language 
"§1.6050?-!"' 

2.  The  heading  for  §  1.6050P-1  is 
amended  by  removing  the  word 
"financial". 


3.  The  entry  for  §  1.6050P-l(e)(2)(v)  is 
added. 

4.  The  entries  for  §§  1.6050P-1  (e)(5) 
through  (e)(8)  are  redesignated  as  entries 
for  §§  1.6050P-!(e)(6)  through  (e)(9)  and 
a  new  entry  for  §  1.6050P-1  (e)(5)  is 
added. 

5.  The  entries  for  §  1.6050P-2  are 
added. 

The  additions  read  as  follows: 

S1.6050P-0    Table  of  contents. 


§  1 .6050P-1  Information  reporting  for 
discharges  of  indebtedness  for  certain 
entities. 

***** 

(e)*  *  *        . 

(2)*  •  • 

(v)  No  double  reporting. 

***** 

(5)  Entity  formed  or  availed  of  to  hold 
indebtedness. 


§  1 .6050P-2    Organizations  a  significant 
trade  or  business  of  whicli  is  tt>e  lending  of 
money. 

(a)  In  general. 

(b)  Safe  harbors. 

(1)  Organizations  not  subject  to 
section  6050?  in  the  previous  calendar 
year. 

(2)  Safe  harbor  for  organizations  that 
were  subject  to  section  6050?  in  the 
previous  calendar  year. 

(3)  No  test  year. 

(c)  Seller  financing. 

(d)  Gross  income  from  lending  of 
money. 

(e)  Acquisition  of  indebtedness  by 
subsequent  holder. 

(f)  Test  year. 

(g)  Predecessor  organization, 
(h)  Examples. 

(i)  Effective  date. 

Par.  3.  Section  1.6050P-1  is  amended 
as  follows: 

1.  The  heading  for  §  1.6050P-1  is 
amended  by  removing  the  word 
"financial". 

2.  Paragraphs  (a)(1).  {b)(2)(i){F),  (c), 
(e)(2)(i),  (e)(3),  (e)(7),  (f)(1)  introductory 
text.  (f)(l)(ii)  and  (f)(2)  are  amended  by 
removing  the  word  "financial". 

3.  The  first  sentence  of  paragraph  (c) 
is  amended  by  adding  "and  section 
1.6050P-2"  immediately  after  the  word 
"section". 

4.  Paragraph  (e)(2)(v)  is  added. 

5.  Paragraph  (e)(4)  is  amended  by 
removing  "6050P(c)(l)(A)"  each  time  it 
appears  and  adding  "6050?(c)(2){A)"  in 
its  place  and  by  removing 
"6050P(c)(l)(C)"  and  adding 
"6050P(c)(2)(C)"  in  its  place. 

6.  Paragraphs  (e)(5)  through  (e)(8)  are 
redesignated  as  paragraphs  (e)(6) 


through  (e)(9)  and  a  new  paragraph 
(e)(5)  is  added. 

7.  Paragraph  (e)(7)(i).  as  redesignated, 
is  amended  by  removing  "(e)(6)"  where 
it  appears  and  adding  "(e)(7)"  and 
paragraph  (e)(7)(ii),  as  redesignated,  is 
amended  by  removing  "(e)(6)(i)"  where 
it  appears  and  adding  "(e)(7)(i)"  in  its 
place. 

8.  Paragraph  (h)(1)  is  amended  by 
adding  "and  except  paragraph  (e)(5)  of 
this  section,  which  applies  to  discharges 
of  indebtedness  occurring  in  any 
calendar  year  beginning  at  least  two 
months  after  the  date  that  the  final 
regulations  are  published  in  the  Federal 
Register.",  immediately  after  the 
language  "1994". 

The  additions  read  as  follows: 

§  1 .6050P-1  Information  reporting  for 
discharges  of  indet>tsdness  by  certain 
entities. 

***** 

(e)  *  •  • 

(2)*   *   * 

(v)  No  double  reporting.  If  multiple 
creditors  are  considered  to  hold 
interests  in  an  indebtedness  under 
paragraph  (e)(2)  of  this  section,  and  an 
entity  is  required  to  report  a  discharge 
of  that  indebtedness  under  paragraph 
(e)(5)  of  this  section,  then  such  multiple 
creditors  are  not  required  to  report  the 
discharge  of  indebtedness. 
***** 

(5)  Entity  formed  or  availed  of  to  hold 
indebtedness.  Notwithstanding 
§1.6050P-2(b)(3),  if  an  entity  (the 
transferee  entity)  is  formed  or  availed  of 
by  an  applicable  entity  (within  the 
meaning  of  section  6050P(c)(!))  for  the 
principal  purpose  of  holding 
indebtedness  acquired  (including 
originated)  by  the  applicable  entity, 
then,  for  purposes  of  section 
6050P(c)(2)(D),  the  transferee  entity  has 
a  significant  trade  or  business  of  lending 
money. 
***** 

Par.  4.  A  new  §  1.6050P-2  is  added  as 
follows: 

§  1 .6050P-2    Organization  a  significant 
trade  or  business  of  which  is  the  lending  of 
money. 

(a)  In  general.  For  purposes  of  section 
6050?(c)(2)(D).  the  lending  of  money  is 
a  significant  trade  or  business  of  an 
organization  in  a  calendar  year  if  the 
organization  lends  money  on  a  regular 
and  continuing  basis  during  the 
calendar  year. 

(b)  Sa/e /larbors — (!)  Organizations 
not  subject  to  section  6050P  in  the 
previous  calendar  year.  For  an 
organization  that  was  not  required  to 
report  under  section  6050?  in  the 
previous  calendar  year,  the  lending  of 


40632 


Federal  Register / Vol.  67,  No.  114 /Thursday,  June  13,  2002 / Proposed  Rules 


money  will  not  be  treated  as  a 
significant  trade  or  business  for  the 
calendar  year  in  which  the  lending 
occurs  if  gross  income  from  lending 
money  in  the  organization's  most  recent 
test  year  (as  defined  in  paragraph  (f)  of 
this  section)  is  both  less  than  $5  million 
and  less  than  15  percent  of  the 
organization's  gross  income  for  that  test 
year. 

(2)  Organizations  that  were  subject  to 
section  6050P  in  the  previous  calendar 
year.  For  an  organization  that  was 
required  to  report  under  section  6050P 
for  the  previous  calendar  year,  the 
lending  of  money  will  not  be  treated  as 
a  significant  trade  or  business  for  the 
calendar  year  in  which  the  lending 
occurs  if  gross  income  from  lending 
money  in  each  of  the  organization's 
three  most  recent  test  years  is  both  less 
than  $3  million  and  less  than  10  percent 
of  the  organization's  gross  income  for 
that  test  year. 

(3)  No  test  year.  The  lending  of  money 
will  not  be  treated  as  a  significant  trade 
or  business  for  an  organization  for  the 
calendar  year  in  which  the  lending 
occurs  if  the  organization  does  not  have 
a  test  year  for  that  calendar  year. 

(c)  Seller  financing.  If  the  principal 
trade  or  business  of  an  organization  is 
selling  nonfinancial  goods  or  providing 
nonfinancial  services  and  if  the 
organization  extends  credit  to  the 
purchasers  of  those  goods  or  services  in 
order  to  finance  the  purchases,  then,  for 
purposes  of  section  6050P(c)(2)(D), 
these  extensions  of  credit  are  not  a 
significant  trade  or  business  of  lending 
money. 

(d)  Gross  income  from  lending  of 
money.  For  purposes  of  this  section, 
gross  income  from  lending  of  money 
includes  income  from  interest,  fees, 
penalties,  merchant  discoimt, 
interchange  and  gains  arising  from  the 
sale  of  an  indebtedness. 

(e)  Acquisition  of  indebtedness  by 
subsequent  holder.  For  purposes  of  this 
section,  lending  money  includes 
acquiring  an  indebtedness,  and  gross 
income  arising  from  such  an  acquired 
indebtedness  is  treated  as  gross  income 
fitjm  lending  money,  without  regard  to 
whether  the  indebtedness  was 
originated  by  either  an  applicable  entity 
or  a  related  party. 

(f)  Test  year.  For  any  calendar  year,  a 
test  year  is  a  taxable  year  of  the 
organization  that  ends  before  July  1  of 
the  previous  calendar  year. 

(g)  Predecessor  organization.  If  an 
organization  acquires  substantially  all  of 
the  property  that  was  used  in  a  trade  or 
bi|siness  of  some  other  organization  (the 
predecessor)  (including  when  two  or 
more  corporations  are  parties  to  a 
merger  agreement  under  which  the 


surviving  corporation  becomes  the 
ov«rner  of  all  the  assets  and  assumes  all 
the  liabilities  of  the  absorbed 
corporations(s))  or  was  used  in  a 
separate  unit  of  the  predecessor,  then 
whether  the  organization  at  issue 
qualifies  for  one  of  the  safe  harbors  in 
paragraph  (b)  of  this  section  is 
determined  by  also  taking  into  account 
the  test  years,  reporting  obligations,  and 
gross  income  of  the  predecessor. 

(h)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples. 

Example  7.  Finance  Company  A,  a 
calendar  year  taxpayer,  was  formed  in  Year 
1  as  a  non-bank  subsidiary  of  Manufacturing 
Company  and  has  no  predecessor.  A  lends 
money  to  purchasers  of  Manufacturing 
Company's  products  on  a  regular  and 
continuing  basis  to  finance  the  purchase  of 
those  products.  A's  gross  income  from 
interest  in  Year  1  is  $4.7  million.  A's  gross 
income  from  fees  and  penalties  related  to  the 
lending  activity  in  Year  1  is  $.5  million. 
Section  6050P  does  not  require  A  to  report 
discharges  of  indebtedness  occurring  in 
Years  1  or  2,  because  A  has  no  test  year  for 
those  years.  Notwithstanding  that  A  lends 
money  in  those  years  on  a  regular  and 
continuing  basis,  under  paragraph  (b)(3)  of 
this  section,  A  does  not  have  a  significant 
trade  or  business  of  lending  money  in  those 
years  for  purposes  of  section  6050P(c)(2)(D). 
However,  for  Year  3,  A's  test  year  is  Year  1. 
A's  gross  income  from  lending  in  Year  1  is 
not  less  than  55  million  for  purposes  of  the 
applicable  safe  harbor  of  paragraph  (b)(1)  of 
this  section.  Because  A  lends  money  on  a 
regular  and  continuing  basis  and  does  not 
meet  the  applicable  safe  harbor,  section 
6050P  requires  A  to  report  discharges  of 
indebtedness  occurring  in  Year  3. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  A  is  a  division  of 
Manufacturing  Company,  rather  than  a 
separate  subsidiary.  Manufacturing 
Company's  principal  activity  is  the 
manufacture  and  sale  of  non-financial 
products,  and  other  than  financing  the 
purchase  of  those  products  Manufacturing 
Company  does  not  extend  credit  or  otherwise 
lend  money.  Accordingly,  under  paragraph 
(c)  of  this  section,  that  financing  activity  is 
not  a  significant  trade  or  business  of  lending 
money  for  purposes  of  section  6050P(c)(2)(D), 
and  section  6050P  does  not  require 
Manufacturing  Company  to  repori  discharges 
of  indebtedness. 

Example  3.  Company  B,  a  calendar  year 
taxpayer,  is  formed  in  Year  1.  B  has  no 
predecessor  and  a  part  of  its  activities 
consists  of  the  lending  of  money.  B  packages 
and  sells  part  of  the  indebtedness  it 
originates  and  holds  the  remainder.  B  is 
engaged  in  these  activities  on  a  regular  and 
continuing  basis.  For  Year  1,  B's  gross 
income  from  sales  of  the  indebtedness, 
combined  with  interest  income,  fees,  and 
penalties  related  to  the  lending  activity  is 
only  $4.8  million,  but  it  is  16%  of  B's  gross 
income  in  Year  1.  Because  B  lends  money  on 
a  regular  and  continuing  basis  and  does  not 
meet  the  applicable  safe  harbor  of  paragraph 


(b)(1)  of  this  section,  section  6050P  requires 
B  to  report  discharges  of  indebtedness 
occurring  in  Year  3.  B  is  not  required  to 
report  discharges  of  indebtedness  in  years  1 
and  2  because  B  has  no  test  year  for  years  1 
and  2. 

Example  4.  The  facts  are  the  same  as  in  . 
Example  3.  In  addition,  in  each  of  Years  2, 
3,  and  4.  B's  gross  income  from  sales  of  the 
indebtedness  combined  with  interest  income, 
fees,  and  penalties  related  to  the  lending 
activity  is  less  than  both  $3  million  and  10% 
of  B's  gross  income.  Because  B  was  required 
to  report  under  section  6050P  for  Year  3,  the 
applicable  safe  harbor  for  Year  4  is  paragraph 
(b)(2)  of  this  section,  which  is  satisfied  only 
if  B's  gross  income  from  lending  activities  for 
each  of  the  three  most  recent  test  years  is  less 
than  both  $3  million  and  10%  of  B's  gross 
income.  For  Year  4,  even  though  B  has  only 
two  test  years,  B's  gross  income  in  one  of 
those  test  years,  Year  1,  causes  B  to  fail  to 
meet  this  safe  harbor.  Accordingly,  B  is 
required  to  report  discharges  of  indebtedness 
under  section  6050P  in  Year  4.  For  Year  5, 
B's  three  most  recent  test  years  are  Years  1, 
2,  and  3.  However,  B's  gross  income  from 
lending  activities  in  Year  1  is  not  less  than 
$3  million  and  10%  of  B's  gross  income. 
Accordingly,  section  6050P  requires  B  to 
report  discharges  of  indebtedness  in  Year  5. 
For  Year  6,  B  satisfies  the  applicable  safe 
hsirbor  requirements  of  paragraph  (b)(2)  for 
each  of  the  three  most  recent  test  years  (Years 
2,  3,  and  4).  Therefore,  section  6050P  does 
not  require  B  to  report  discharges  of 
indebtedness  in  Year  6.  Because  B  is  not 
required  to  report  for  Year  6.  the  applicable 
safe  harbor  for  Year  7  is  the  one  contained 
in  paragraph  (b)(1)  of  this  section,  and  thus 
the  only  relevant  test  year  is  year  5. 

(i)  Effective  date.  This  section  is 
effective  for  discharges  of  indebtedness 
occurring  in  any  calendar  year 
beginning  at  least  two  months  after  the 
date  that  the  final  regulations  are 
published  in  the  Federal  Register. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-14825  Filed  6-12-02;  8:45  am) 
BtLUNG  COOE  4830-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1281,  MB  Docket  No.  02-131,  RM- 
10440] 

Digital  Television  Broadcast  Service; 
Hammond,  LA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  filed  by  KB 
Prime  Media  LLC,  an  applicant  for  a 
new  station  to  operate  on  channel  62  at 
Hammond,  Louisiana,  proposing  the 
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substitution  of  DTV  channel  42  for 
channel  62  at  Hammond.  DTV  Chaimel 
42  can  be  allotted  to  Hammond  at 
reference  coordinates  29-58-57  N.  and 
89-57-09  W.  with  a  power  of  1000,  a 
height  above  average  terrain  HAAT  of 
308  meters. 

DATES:  Comments  must  be  filed  on  or 
before  July  29,  2002.  and  reply 
comments  on  or  before  August  13,  2002. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6, 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  fifing  hours 
at  this  location  are  8:00  a.m.  to  7:00  p.m. 
All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 

Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission , 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  D.  Oxenford,  Shaw 
Pittman,  LLP,  2300  N  Street,  NW., 
Washington,  DC  20037-1128  (Counsel 
for  KB  Prime  Media  LLC). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  {202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s)mopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-131,  adopted  May  29,  2002,  and 
released  June  5,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  diu-ing  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 


may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Louisiana 
is  amended  by  removing  Hammond, 
charmel  62+. 

§73.622    [Amended] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Louisiana  is  amended  by  adding 
Hammond,  DTV  channel  42. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  02-14998  Filed  6-12-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AH94 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Blackburn's  Sphinx  Moth 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:' Proposed  rule. 

SUMMARY:  We,  the  U.  S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
Blackburn's  sphinx  moth  [Manduca 
blackbumi],  piu-suant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
A  total  of  approximately  40,240  hectares 
(99,433  acres)  on  the  Hawaiian  Islands 
of  Maui.  Hawaii,  Molokai,  and 
Kahoolawe  are  proposed  for  designation 
as  critical  habitat  for  Blackbtlm's  sphinx 
moth. 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  Other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  or  further  refine  critical 
habitat  boundaries  described  in  this 
proposal  after  taking  into  consideration 
the  comments  or  any  new  information 
received  during  the  conunent  period, 
and  such  information  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

DATES:  We  will  accept  comments  until 
the  close  of  business  on  August  12. 
2002.  Requests  for  a  public  hearing  must 
be  received  by  July  29,  2002. 
ADDRESSES:  If  you  wish  to  comment, 
send  your  comments  and  other 
materials  on  this  proposed  rule  to  Paul 
Henson.  Field  Supervisor,  Pacific 
Islands  Fish  and  Wildlife  Office,  U.S. 
Fish  and  WildUfe  Service,  300  Ala 
Moana  Boulevard,  Room  3-122,  Box 
50088,  Honolulu.  HI  96850.  You  may 
also  hand-deliver  written  comments  to 
our  Pacific  Islands  Fish  and  Wildlife 
Office  at  the  address  given  above.  You 
may  view  the  comments  and  materials 
that  we  receive,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment. 
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during  normal  business  houts  at  our 
Pacific  Islands  Fish  and  Wildlife  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hanson,  Field  Supervisor,  Pacific 
Islands  Fish  and  Wildlife  Office,  at  the 
above  address  (telephone  808/541-3441; 
facsimile  808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Species  Description 

Blackburn's  sphinx  moth  (moth) 
[Manduca  blackbumi)  is  one  of  Hawaii's 
largest  native  insects,  with  a  wingspan 
of  up  to  12  centimeters  (cm)  (5  inches 
(in)).  Like  other  sphinx  moths  in  the 
family  Sphingidae,  it  has  long,  narrow 
forewings,  and  a  thick,  spindle-shaped 
body  tapered  at  both  ends.  It  is  grayish 
brown  in  color,  with  black  bands  across 
the  apical  (top)  margins  of  the  hind 
wings,  and  five  orange  spots  along  each 
side  of  the  abdomen.  The  larva  is  a 
typical,  large  "homworm"  caterpillar, 
with  a  spine-like  process  on  the  dorsal 
(upper)  surface  of  the  eighth  abdominal 
segment.  Caterpillars  occur  in  two  color 
forms,  a  bright  green  or  a  grayish  form. 
This  variation  in  color  does  not  appear 
imtil  the  fifth  instar  (the  fifth  stage 
between  molts)  (Van  Gelder  and  Conant 
1998).  Both  color  forms  have  scattered 
white  speckles  throughout  the  dorsiun 
(back),  with  the  lateral  (side)  margin  of 
each  segment  bearing  a  horizontal  white 
stripe,  and  segments  four  to  seven 
bearing  diagonal  stripes  on  the  lateral 
margins  (Betsy  Gagne,  Hawaii 
Department  of  Land  and  Natural 
Resources,  pers.  comm.  1998; 
Zimmerman  1958). 

The  moth  is  closely  related  to  the 
tomato  homwonn  [Manduca 
quinquemaculata)  and  has  been 
confused  with  this  species.  The  moth 
was  described  by  BuUer  (1880)  as 
Protoparce  blackbumi,  and  named  in 
honor  of  the  Reverend  Thomas 
Blackburn  who  collected  the  first 
specimens.  It  was  later  believed  to  be 
the  same  species  as  the  tomato 
homworm  (Sphinx  celeus  Hubner  = 
Sphinx  quinquemaculatus  Hawthorn) 
by  Meyrick  (1899),  and  then  treated  as 
a  subspecies  (Rothschild  and  Jordan 
1903,  as  cited  by  Riotte  1986)  and 
placed  in  the  genus  Phlegethontius 
(Zimmerman  1958).  Riotte  (1986) 
demonstrated  Blackburn's  sphinx  moth 
is  a  distinct  taxon  in  the  genus 
Manduca,  native  to  the  Hawaiian 
Islands,  and  reinstated  it  as  a  full 
species,  Manduca  blackbumi. 

Bio-Geographical  Overview 

The  Hawaiian  archipelago  includes 
large  volcanic  islands  as  well  as  the 
niunerous  shoals  and  atolls  of  the 
northwestern  Hawaiian  Islands.  The 


islands  were  formed  sequentially  by 
basaltic  lava  that  emerged  fi-om  a  hot 
spot  in  the  earth's  crust  located  near  the 
current  southeastern  coast  of  the  island 
of  Hawaii  (Steams  1985).  It  is  widely 
accepted  that  the  native  flora  and  faima 
of  the  Hawaiian  Islands  arrived  by  wind 
and  ocean  currents,  as  passengers  on  or 
inside  other  organisms,  or  as  in  the  case 
of  some  fauna,  on  their  own  power,  to 
evolve  over  the  coiu^e  of  millions  of 
years  into  one  of  most  highly  speciated 
and  diverse  natural  environments  found 
anywhere  in  the  world  (Wagner  and 
Funk  1995).  Below,  we  provide  brief 
geographical  descriptions  of  the 
Hawaiian  Islands  discussed  in  this 
proposed  rule. 

Hawaii 

The  island  of  Hawaii  is  the  largest, 
highest,  and  yoimgest  of  the  eight  major 
islands,  and  it  has  an  area  of  10,458 
square  kilometers  (km  -)  (4,038  square 
miles  (mi  -)).  It  was  formed  by  five, 
intercoimected  shield  volcanoes 
(Hualalai,  Mauna  Kea,  Mauna  Loa, 
Kilauea,  and  Kohala  Mountains).  The 
Kohala  Moimtains,  at  the  northeastern 
portion  of  the  island,  are  the  oldest  and 
reach  an  elevation  of  about  1,344  m 
(4,408  ft)  above  sea  level.  Mauna  Kea 
volcano  rises  to  4.204  m  (13,792  ft) 
(Department  of  Geography  1998)  and  is 
interrconnected  with  Maima  Loa  by  an 
extensive  saddle.  Hualalai  volcano, 
located  on  the  western  side  of  the 
island,  rises  to  an  elevation  of  2,520  m 
(8,269  ft).  The  two  active  volcanoes  on 
the  island,  Mauna  Loa  and  Kilauea, 
have  elevations  of  4,168  m  (13,674  ft) 
and  1,247  m  (4.093  ft),  respectively. 

Hawaii  lies  within  the  trade  wind  belt 
(Mueller-Dombois  etal.  1985),  and 
moisture  derived  fi-om  the  Pacific  Ocean 
is  carried  to  the  island  by  north-easterly 
trade  winds.  Heavy  rains  fall  when 
moist  air  is  driven  upward  by  windward 
mountain  slopes  (Wagner  et  al.  1999). 
Considerable  moistiu-e  reaches  the  lower 
leeward  slopes  of  the  saddle,  but  these 
slopes  dry  out  rapidly  as  elevation 
increases.  Thus,  the  leeward  and  saddle 
areas  of  Maima  Kea  and  Mauna  Loa  tend 
to  be  dry. 

Maui 

Maui,  the  second  largest  island  in 
Hawaii  at  1,888  km-  (729  mi^)  area,  was 
formed  by  the  eruptions  of  two  large 
shield  volcanoes,  the  older  West  Maui 
volcano  on  the  west  side,  and  the  larger, 
but  much  younger,  Haleakala  volcano  to 
the  east.  Stream  erosion  has  cut  deep 
valleys  and  ridges  into  the  originally 
shield-shaped  West  Maui  volcano.  "The 
highest  point  on  West  Maui  is  Puu 
KuJcui  at  1,764  m  (5,788  ft)  elevation, 
which  has  an  average  rainfall  of  1 ,020 


cm  (400  in)  per  year,  making  it  the 
second  wettest  spot  in  Hawaii 
(Department  of  Geography  1998).  East 
Maui's  Haleakala  Mountain,  reaching 
3,055  m  (10,023  ft)  in  elevation,  has 
retained  its  classic  shield  shape  with  the 
most  recent  eruptions  occurring  in  the 
last  220  years  on  the  southeastern 
slopes.  Rainfall  on  the  slopes  of 
Haleakala  is  extremely  variable,  with  its 
windward  (northeastem)  slope  receiving 
the  most  precipitation. 

Geologically,  Maui  is  part  of  the  four- 
island  complex  comprising  Maui, 
Molokai,  Lanai,  and  Kahoolawe,  known 
collectively  as  Maui  Nui.  Dxuing  the  last 
Ice  Age  about  12.000  years  ago  when  sea 
levels  were  about  160  m  (525  ft)  below 
their  present  level,  it  is  possible  the  four 
islands  were  cormected  by  a  broad 
lowland  plain  (Depsutment  of 
Geography  1998).  This  land  bridge  may 
have  allowed  the  movement  and 
interaction  of  the  islands'  flora  and 
fauna  and  contributed  to  the  close 
relationships  of  their  biota  of  present 
(Hobdy  1993). 

Kahoolawe 

The  island  of  Kahoolawe  comprises 
some  117  km^  (45  mi^).  Located  in  the 
lee  of  Haleakala.  the  island  lies 
approximately  11  kilometers  (km)  (6.7 
miles  (mi))  from  East  Maui.  The  highest 
point  is  the  rim  of  an  extinct  volcano  at 
450  m  (1,477  ft)  above  sea  level 
(Department  of  Geography  1998).  The 
estimated  annual  precipitation  is 
approximately  50  cm  (20  in),  with  most 
of  it  falling  fi-om  November  through 
March.  In  addition  to  the  low 
precipitation,  Kahoolawe  has  the 
highest  mean  wind  velocity  of  the 
Hawaiian  Islands  (Department  of 
Geography  1998). 

Cattle  fi-om  an  early  cattle  industry 
and  feral  goats  (Capra  hircus)  largely 
denuded  the  island  beginning  in  the 
1800s.  Kahoolawe  was  later  utilized  as 
a  military  bombing  target  fi-om  1941 
through  the  1980s.  Current  restoration 
work  and  erosion  control  have  been 
hampered  by  an  ongoing  program  to 
safely  locate  and  dispose  of  unexploded 
ordnance  on  the  island. 

Molokai 

The  island  of  Molokai,  the  fifth  largest 
in  the  Hawaiian  Islands  chain, 
encompasses  an  area  of  about  689  km  ^ 
(266  mi  2)  (Department  of  Geography 
1998).  Three  shield  volcanoes  make  up 
most  of  the  land  mass  of  Molokai:  West 
Molokai  Mountain,  East  Molokai 
Mountain,  and  a  volcano  which  formed 
Kalaupapa  Peninsula  (Department  of 
Geography  1998). 


The  East  Molokai  Mountains  rise 
1,515  m  (4,970  ft)  above  sea  level  and 
comprises  roughly  50  percent  of  the 
island's  area  (Department  of  Geography 
1998).  Topographically,  the  windward 
side  of  East  Molokai  differs  from  the 
leeward  side.  Precipitous  cliffs  line  the 
northem  windward  coast  and  deep 
inaccessible  valleys  dissect  the  coastal 
area.  The  annual  rainfall  on  the 
windward  side  ranges  from  190  to  .380 
cm  (75  to  150  in)  or  more,  distributed 
throughout  the  year.  The  soils  are 
poorly  drained  and  high  in  organic 
matter.  Much  of  the  native  vegetation  on 
the  northem  part  of  East  Molokai  is 
intact  because  of  its  relative 
inaccessibility  to  humans  and  nonnative 
animals,  although  feral  ungulates  have 
begim  to  access  some  of  these  areas  in 
recent  years  (Department  of  Geography 
1998). 

Blackburn's  Sphinx  Moth  Biology  and 
Status 

Very  few  specimens  of  the  moth  have 
been  seen  since  1940,  and  after  a 
concerted  effort  by  staff  at  the  Bishop 
Museiun  to  relocate  this  species  in  the 
late  1970s,  it  was  considered  to  be 
extinct  (Gagne  and  Howarth  1985).  In 
1984,  a  single  population  was 
rediscovered  on  Maui  (Riotte  1986),  and 
subsequently,  populations  on  two  other 
islands  were  rediscovered.  Currendy  it 
is  known  only  from  populations  on 
Maui,  Kahoolawe,  and  Hawaii.  Moth 
population  numbers  are  known  to  be 
small  based  upon  past  sampling  results, 
however,  no  reasonably  acciuate 
estimate  of  population  sizes  have  been 
determinable  at  this  point  due  to  the 
adult  moths'  wide-ranging  behavior  and 
its  overall  rarity  (A.  Medeiros,  U.S. 
Geological  Survey-Biological  Resource 
Division,  pers,  comm.  1998;  Van  Gelder 
and  Conant  1998).  Before  himians 
arrived,  dry  and  mesic  shrubland  and 
forest  covered  about  823,283  hectares 
(2.034,369  acres)  on  all  the  main  islands 
(Hawaii  Natiual  Heritage  Program  (HHP) 
2000),  and  it  is  likely  the  moth 
inhabited  much  of  that  area  (Riotte 
1986).  Reports  by  early  naturalists 
indicate  the  species  was  once 
widespread  and  abundant,  at  least 
during  Eiuopean  setUement  on  nearly 
all  the  main  Hawaiian  islands  (Riotte 
1986).  . 

The  rhoth  has  been  recorded  from  the 
islands  of  Kauai,  Kahoolawe,  Oahu, 
Molokai,  Maui,  and  Hawaii,  and  has 
been  observed  from  sea  level  to  1,525  m 
(5,000  ft)  elevation.  Most  historical 
records  were  from  coastal  or  lowland 
dry  forest  habitats  in  areas  receiving  less 
than  127  cm  (50  in)  annual  rainfall.  On 
the  island  of  Kauai,  the  moth  was 
recorded  only  from  the  coastal  area  of 


Nawiliwili.  Populations  were  known 
from  Honolulu,  Honouliuli,  and  Makua 
on  leeward  Oahu,  and  Kamalo, 
Mapulehu,  and  Keopu  on  Molokai.  On 
Hawaii,  it  was  known  from  Hilo,  Pahala, 
Kalaoa,  Kona,  and  Hamakua.  It  appears 
this  moth  was  historically  most 
common  on  Maui,  where  it  was 
recorded  from  Kahului,  Spreckelsville, 
Makena,  Wailuku,  Kula,  Lahaina,  and 
West  Maui. 

Larvae  of  the  moth  feed  on  plants  in 
the  nightshade  family  (Solanaceae).  The 
natural  host  plants  are  native  trees 
within  the  genus  Nothocestrum  (aiea) 
(Riotte  1986),  on  which  the  larvae 
consume  leaves,  stems,  flowers,  and 
buds  (B.  Gagne,  pers.  conun.  1994). 
However,  many  of  the  host  plants 
recorded  for  this  species  are  not  native 
to  the  Hawaiian  Islands,  and  include 
Nicotiana  tabacum  (commercial 
tobacco),  Nicotiana  glauca  (tree 
tobacco),  Solanum  melongena 
(eggplant),  Lycopersicon  esculentum 
(tomato),  and  possibly  Datura 
stramonium  (Jimson  weed)  {Riotte 
1986).  Sphingid  moths  are  known  to 
exploit  nutritious  but  low-density,  low- 
apparency  host  plants  such  as  vines  and 
sapling  trees  (Kitching  and  Cadiou 
2000).  Development  from  egg  to  adidt 
can  take  as  little  as  56  days  (Williams 
1947),  but  pupae  may  remain  in  a  state 
of  torpor  (inactivity)  in  the  soil  for  up 
to  a  year  (B.  Gagne,  pers.  comm.,  1994; 
Williams  1931).  Adult  moths  have  been 
found  throughout  the  year  (Riotte  1986). 
Adult  moths  feed  on  nectar,  including 
that  from  Ipomoea  indica  (D.  Hopper,  in 
lift.,  2000,  2002).  During  Van  Gelder  and 
Conant's  captive-rearing  study  (1998), 
adult  moth  feeding  was  not  observed 
and  captive-reared  adult  moths  lived  no 
longer  than  12  days.  In  general, 
sphingids  are  known  to  live  longer  than 
most  moths  because  of  their  ability  to 
feed  and  take  in  water  from  a  variety  of 
sources,  rather  than  relying  only  upon 
stored  fat  reserves.  Because  they  live 
longer  than  most  moths,  female 
sphingid  moths  have  less  time  pressure 
to  mate  and  lay  eggs,  and  often  will  take 
more  time  in  locating  the  best  host 
plants  for  egg  laying  (Kitching  and 
Cadiou  2000). 

Blackburn's  Sphinx  Moth  Habitat  and 
Range 

Plant  species  composition  in  the 
moth's  habitat  varies  considerably 
depending  on  location  and  elevation, 
but  some  of  the  most  common  native 
plants  in  areas  where  the  moth  occiu  are 
Diospyros  sandwicensis  trees,  Rauvolfia 
sandwicensis  trees,  Reynoldsia 
sandwicensis  trees,  Pouteria 
sandwicensis  trees,  Dodonaea  viscosa 
shrubs,  Erythrina  sandwicensis,  and 


Myoporum  sandwicense  shrubs  (Cabin 
et  al.  2000;  Roderick  and  Gillespie  1997; 
Van  Gelder  and  Conant  1998;  Wagner  et 
al.  1999;  Wood  2001a,  b). 

The  largest  populations  of 
Blackbiun's  sphinx  moths,  on  Maui  and 
Hawaii,  are  associated  with  trees  in  the 
genus  Nothocestrum  (Van  Gelder  and 
Conant  1998).  For  example,  the  large 
stand  of  Nothocestrum  frees  within  the 
Kanaio  Natural  Area  Reserve  (NAR), 
Maui,  is  likely  the  largest  in  the  State 
(Medeiros  et  al.  1993),  and  may  explain 
why  the  moth  occiu^  with  such 
regularity  in  the  Kanaio  area  (A. 
Medeiros,  pers.  comm.,  1994). 
Nothocestrum  is  a  genus  of  four  species 
endemic  to  the  Hawaiian  Islands 
(Symon  1999).  Nothocestrum  species 
currently  occur  on  Kauai,  Oahu, 
Molokai,  Lanai,  Hawaii,  and  Maui.  One 
species,  N.  longifolium  primarily  occurs 
in  wet  forests,  but  can  occur  in  mesic 
forests  as  well.  Three  species,  N. 
latifolium,  N.  breviflorum,  and  N. 
peltatum,  occur  in  dry  to  mesic  forests, 
the  habitat  in  which  the  moth  has  been 
most  frequently  recorded.  Moth  larvae 
have  been  documented  feeding  on  two 
Nothocestrum  species,  N.  latifolium  and 
N.  breviflorum;  it  is  likely  that  N. 
peltatum  and  N.  longifolium  are  suitable 
host  plants  for  larval  moths  as  well. 
This  is  supported  not  only  by  the  fact 
that  they  are  closely  related  to  known 
larval  hosts,  but  also  because  there  are 
past  historical  records  of  the  moth 
occiming  on  the  islands  of  Kauai  and 
Oahu,  where  N.  latifolium  is  not 
abundant  and  N.  breviflorum  does  not 
occur.  Furthermore,  the  species  is 
known  to  feed  on  a  variety  of  native  and 
non-native  Solanaceae. 

On  Molokai,  moth  habitat  includes 
vegetation  consisting  primarily  of 
mixed-species,  mesic  and  dry  forest 
communities  composed  of  native  and 
introduced  plants  (HHP  2000).  Although 
Molokai  is  not  known  to  currently 
contain  a  moth  population,  past  moth 
sightings  on  Molokai  have  been  reported 
and  the  island  does  contain  native 
Nothocestrum  larval  host  plants, 
including  N.  longifolium  and  N. 
latifolium,  as  well  as  adult  host  plants 
and  restorable,  manageable  areas 
associated  with  these  existing  host 
plants  (Wood  2001a).  Because  of  its 
proximity  to  Maui  (historically,  home  to 
the  most  persistent  and  largest 
population)  and  the  fact  that  Molokai 
has  in  the  past  and  presently  supports 
large  stands  of  N.  latifolium,  many 
researchers  believe  the  moth  could  re- 
establish itself  on  the  island  and  become 
a  viable  population(s)  in  the  future  (F. 
Howarth,  Bishop  Museum,  pers.  comm. 
2001). 


40636 


Federal  Register / Vol.  67,  No.  114 /Thursday,  June  13,  2002 / Proposed  Rules 


The  endangered  larval  host  plant, 
Nothocestrum  breviflorum,  as  well  as 
adult  host  plants  occur  in  the  areas  on 
Hawaii  Island  supporting  populations  of 
the  moth  (M.  Bruegraann.  Service,  pers. 
comm.,  1998)  and  there  are  many 
recorded  associations  of  eggs,  larvae, 
and  adult  moths  with  this  plant  species. 
This  tree  species  is  primarily  threatened 
by  habitat  conversion  associated  with 
development;  competition  from  ' 
nonnative  species  such  as  Schinus 
terebinthifolius  (Christmas  berry), 
Pennisetum  setaceum  {fountain  grass), 
Lantana  camam  (lantana),  and 
Leucaena  leucocephala  (koa  haole); 
browsing  by  cattle;  fire;  random 
environmental  events  such  as  prolonged 
drought;  and  reduced  reproductive 
potential  due  to  the  small  niunber  of 
existing  individuals  (59  FR  10325). 

Although  Nothocestrum  species  are 
not  ciirrently  reported  from  Kahoolawe, 
there  were  very  few  surveys  of  this 
island  prior  to  the  intense  ranching 
activities,  which  began  in  the  middle  of 
the  last  century,  and  the  subsequent  use 
of  the  island  as  a  weapons  range  for  50 
years.  Prior  to  their  removal,  goats  also 
played  a  major  role  in.  the  destruction  of 
vegetation  on  Kahoolawe  (Cuddiby  and 
Stone  1990).  It  is  likely  the 
reappearance  of  some  vegetation  as  a 
result  of  the  removal  of  the  goats  and 
the  cessation  of  military  bombing 
activities  has  allowed  the  moth  to 
inhabit  the  island.  On  Kahoolawe,  moth 
larvae  feed  on  the  nonnative  Nicotiana 
glauca,  which  appears  to  adequately 
support  production  and  growdi  of  the 
larval  stage  during  non-drought  years. 
However,  the  native  Nothocestrum  are 
more  stable  and  drought-resistant  than 
the  Nicotiana  glauca,  which  dies  back 
significantly  during  especially  dry  years 
(A.  Medeiros,  pers.  comm.,  2001). 
Therefore,  it  appears  likely  that  long- 
term  siuvival  of  the  moth  on  Kahoolawe 
will  require  the  planting  of 
Nothocestrum  latifolium  (A.  Medeiros, 
pers.  conun.,  1998). 

Threats  to  the  Conservation  of 
Blackburn's  Sphinx  Moth 

Habitat  Loss  and  Degradation 

Dry  to  mesic  forest  habitats  in  Hawaii 
have  been  severely  degraded  due  to  past 
and  present  land  management  practices 
including  ranching,  the  impacts  of 
introduced  plants  and  animals,  wildfire, 
and  agricultviral  development  (Cuddihy 
and  Stone  1990).  Due  to  these  factors, 
Nothocestrum  peltatum  on  Kauai  and  JV. 
breviflorum  on  Hawaii  are  now  federally 
listed  as  endangered  species  (59  FR 
9327;  59  FR  10325).  Although  all 
Nothocestrum  species  are  not  presently 
listed  as  endangered  or  threatened,  the 


entire  genus  is  declining  and  considered 
imcommon  (HHP  2000;  Medeiros  et  al. 
1993).  For  example,  while  N.  latifolium 
presently  occius  at  moderate  densities 
at  Kanaio  NAR  (HHP  1993),  there  has 
been  a  complete  lack  of  seedling 
survival  (Medeiros  et  al.  1993)  and  the 
stand  is  being  degraded  by  goats 
(Medeiros  et  al.  1993;  F.G.  Howarth, 
Bishop  Museum,  pers.  comm.,  1994;  S. 
Montgomery,  Bishop  Museiun,  pers. 
comm.,  1994).  Goats  have  played  a 
major  role  in  the  destruction  of  dryland 
and  mesic  forests  throughout  the 
Hawaiian  Islands  (Stone  1985;  van  Riper 
and  van  Riper  1982). 

Before  humans  arrived,  dry  to  mesic 
shrub  land  and  forest  covered  about 
823,283  ha  (2,034,369  ac)  on  all  the 
main  islands  (HHP  2000),  and  it  is  likely 
Blackbvun's  sphinx  moth  inhabited 
much  of  that  area  (Riotte  1986).  Reports 
by  early  naturalists  indicate  the  species 
was  once  widespread  and  abundant  on 
nearly  all  the  main  Hawaiian  Islands 
during  European  settlement  (Riotte 
1986).  Because  the  moth  was  once  so 
widespread  and  sphinx  moths  are 
known  to  be  strong  fliers,  we  believe  it 
is  likely  inter-island  dispersal  of  the 
species  occurred  to  some  degree  prior  to 
the  loss  of  much  of  its  historical  habitat. 
Cxurently,  the  areas  of  dry  to  mesic 
shrub  and  forest  habitats  below  1,525  m 
(5,000  ft)  that  are  or  could  potentially  be 
suitable  for  the  Blackburn's  sphinx 
moth  are  approximately  148,588  ha 
(367,161  ac).  Thus  it  appears  the  moth's 
range  has  declined  on  the  order  of  82 
percent  since  hiunans  arrived  in  Hawaii 
1,600  years  ago  (HHP  2000;  Kirch  1982). 

Localized  Extirpation 

In  addition  to,  or  perhaps  because  of, 
habitat  loss  and  fragmentation, 
Blackburn's  sphinx  moths  are  also 
susceptible  to  seasonal  variations  and 
weather  fluctuations  affecting  their 
quality  and  quantity  of  available  habitat 
and  food.  For  example,  diuing  times  of 
drought,  it  is  expected  nectar 
availability  for  adult  moths  will 
decrease.  Diu-ing  times  of  decreased 
nectar  availability,  life  spans  of 
individuals  may  not  be  affected,  but 
studies  with  butterflies  have  shown 
marked  decreases  in  reproductive 
capacity  for  many  species  (Center  for 
Conservation  Biology  Update  1994).  In 
another  study,  Janzen  (1984)  reported 
that  host  plant  availability  directly 
affected  sphingid  reproductive  activity. 
In  fact,  for  some  lepidopteran 
(butterflies  and  moths)  species,  if  nectar 
intake  is  cut  in  half,  reproduction  is  also 
cut  approximately  in  half.  Such 
resource  stress  may  occiu  on  any  time 
scale,  ranging  from  a  few  days  to  an 
entire  season,  and  a  pattern  of 


continuous  long-term  adult  feeding 
stress  could  affect  the  future  viability  of 
a  population  (Center  for  Conservation 
Biology  Update  1994). 

Often,  habitat  suitability  for 
herbivorous  insects  is  determined  by 
factors  other  than  host  plant  occurrence 
or  density.  Microclimatic  conditions 
(Thomas  1991;  Solbreck  1995)  and 
predator  pressure  (Roland  1993;  Roland 
and  Taylor  1995;  Walde  1995)  are  two 
such  widely  reported  factors.  In  a  study 
of  moth  population  structxue,  habitat 
patch  size  and  the  level  of  sun  exposure 
were  shown  to  affect  species  occupancy, 
while  patch  size  and  the  distance  from 
the  ocean  coast  were  reported  to  affect 
moth  density  (Forare  and  Solbreck 
1997).  Moth  populations  in  small 
habitat  patches  were  more  likely  to 
become  extinct  (Forare  and  Solbreck 
1997). 

Nonnative  Arthropods 

The  geographic  isolation  of  the 
Hawaiian  Islands  restricted  the  number 
of  original  successful  colonizing 
arthropods  and  resulted  in  the 
development  of  an  unusual  fauna.  Only 
15  percent  of  the  known  insect  families 
are  represented  by  the  native  insects  of 
Hawaii  (Howarth  1990).  Some  groups 
that  often  dominate  continental 
arthropod  faimas,  such  as  social 
Hymenoptera  (group-nesting  ants,  bees, 
and  wasps),  are  entirely  absent  from  the 
native  Hawaiian  fauna.  Accidental 
introductions  fit}m  commercial  shipping 
and  air  cargo  to  Hawaii  has  now 
resulted  in  the  establishment  of  over 
2,500  species  of  alien  arthropods 
(Howarth  1990;  Howarth  et  al.  1994), 
with  a  continuing  establishment  rate  of 
10  to  20  new  species  per  year  (Nishida 
1997).  In  addition  to  die  accidental 
establishment  of  nonnative  species, 
private  individuals  and  government 
agencies  began  importing  and  releasing 
normative  predators  and  parasites  for 
biological  control  of  pests  as  early  as 
1865.  This  resulted  in  the  introduction 
of  243  normative  species  between  1890 
and  1985,  in  some  cases  with  the 
specific  intent  of  reducing  populations 
of  native  Hawaiian  insects  (Fimasaki  et 
al.  1988,  Lai  1988).  Alien  arthropods, 
whether  purposefully  introduced  or 
accidental,  pose  a  serious  threat  to 
Hawaii's  native  insects,  through  direct 
predation,  parasitism,  and  competition 
for  food  or  space  (Howarth  and 
Medeiros  1989;  Howarth  and  Ramsay 
1991). 

Ants 

Ants  are  not  a  natural  component  of 
Hawaii's  arthropod  fauna,  and  native 
species  evolved  in  the  absence  of 
predation  pressure  from  ants.  Ants  can 
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be  particularly  destructive  predators 
because  of  their  high  densities, 
recruitment  behavior,  aggressiveness, 
and  broad  range  of  diet  (Reimer  1993). 
Because  they  are  often  genereilist 
feeders,  ants  may  affect  prey 
populations  independent  of  prey 
density,  and  may  locate  and  destroy 
isolated  individuals  and  populations 
(Nafus  1993a).  At  least  36  species  of 
ants  have  become  established  in  the 
Hawaiian  Islands,  and  three  particularly 
aggressive  species  have  severely  affected 
the  native  insect  fauna  (Zimmerman 
1948). 

For  example,  in  areas  where  the  big- 
headed  ant  [Pheidole  megacephala)  is 
present,  native  insects,  including  most 
moths,  have  been  eliminated  (Gagne 
1979;  Gillespie  and  Reimer  1993; 
Perkins  1913).  The  big-headed  ant 
generally  does  not  occur  at  elevations 
higher  than  600  m  (2,000  ft),  and  is  also 
restricted  by  rainfall,  rarely  being  foimd 
in  particularly  dry  (less  than  35  to  50 
cm  (15  to  20  in)  annually)  or  wet  (more 
than  250  cm  (100  in)  annually)  areas 
(Reimer  et  al.  1990).  The  big-headed  ant 
is  also  known  to  be  a  predator  of  eggs 
and  caterpillars  of  native  Lepidoptera, 
and  can  completely  exterminate 
populafions  (Zimmerman  1958).  This 
ant  occurs  on  all  the  major  Hawaiian 
Islands,  including  those  ciurently 
inhabited  by  Blackburn's  sphinx  moth 
and  is  a  direct  threat  to  these 
populations  (Medeiros  et  al.  1993; 
Nishida  1997;  N.  Reimer,  pers.  comm., 
2001). 

Several  additional  ant  species 
threaten  the  conservation  of  Blackburn's 
sphinx  moth.  The  Argentine  ant 
[Linepithema  humilis)  has  been  reported 
from  several  islands  including  Maui, 
Kahoolawe,  and  Hawaii  (A.  Asquith, 
Service,  pers.  comm.,  1998;  A. 
Medeiros,  pers.  comm.  1998;  Nishida 
1997).  The  long-legged  ant  [Anoplolepis 
longipes)  is  reported  from  several 
islands  including  Hawaii  and  Maui 
(Hardy  1979).  At  least  two  species  of  fire 
ants,  Solenopsis  geminata  and 
Solenopsis  papuana,  are  also  important 
threats  (Gillespie  and  Reimer  1993; 
Reagan  1986)  and  occur  on  many  of  the 
major  islands  (Nishida  1997;  Reimer  et    ■ 
al.  1990).  Ochetellus  glaber,  a  recenUy 
reported  ant  introduction,  occius  on 
Maui,  Hawaii,  and  Kahoolawe  (A. 
Medeiros,  pers.  comm.,  1998;  Nishida 
1997;  N.  Reimer,  pers.  comm.,  2001). 

Parasitic  Wasps 

Hawaii  also  has  a  limited  fauna  of 
native  Hymenoptera  wasp  species,  with 
only  two  native  species  in  the  family 
Braconidae  (Beardsley  1961),  neither  of 
which  are  known  to  parasitize 
Blackburn's  sphinx  moth.  In  contrast. 


other  species  of  Braconidae  are  common 
predators  (parasitoids)  on  the  larvae  of 
the  tobacco  homwonn  and  the  tomato 
homworm  in  North  America  (Gilmore 
1938).  There  are  now  at  least  74 
nonnative  species,  in  41  genera,  of 
braconid  wasps  established  in  Hawaii, 
of  which  at  least  35  species  were 
purposefully  introduced  as  biological 
control  agents  (Nishida  1997).  Most 
species  of  alien  braconid  and 
ichneumonid  wasps  that  parasitize 
moths  are  not  host-specific,  but  attack 
the  caterpillars  or  pupae  of  a  variety  of 
moths  (Funasaki  et  al.  1988; 
Zimmerman  1948, 1978)  and  have 
become  the  dominant  larval  parasitoids 
even  in  intact,  high-elevation,  native 
forest  areas  of  the  Hawaiian  Islands 
(Howarth  et  al.  1994;  Zimmerman 
1948).  These  w£isps  lay  their  eggs  within 
the  eggs  or  caterpillars  of  Lepidoptera. 
Upon  hatching,  the  wasp  larvae 
consume  internal  tissues,  eventually 
killing  the  host.  At  least  one  species 
established  in  Hawaii,  Hyposeter 
exiguae,  is  known  to  attadc  the  tobacco 
homworm  and  the  related  tomato 
homworm  in  North  America  (Carlson 
1979).  This  wasp  is  recorded  from  all  of 
the  main  islands  except  Kahoolawe  and 
Lanai  (Nishida  1997)  and  is  a  recorded 
parasitoid  of  the  lawn  armjnworm 
[Spodoptera  maurita)  on  tree  tobacco  on 
Maui  (Swezey  1927).  Because  of  the 
rarity  of  Blackbum's  sphinx  moths,  no 
documentation  exists  of  alien  braconid 
and  ichneumonid  wasps  parasitizing  the 
species.  However,  given  the  abundance 
and  the  breadth  of  available  hosts  of 
these  wasps,  they  are  considered 
significant  threats  to  the  moth  (Gagne 
and  Howarth  1985;  Howarth  1983; 
Howarth  et  al.  1994;  F.  Howarth,  pers. 
comm.,  1994). 

Small  wasps  in  the  family 
Trichogrammatidae  parasitize  insect 
eggs,  with  numerous  adults  sometimes 
developing  within  a  single  host  egg.  The 
taxonomy  of  this  group  is  confusing, 
and  it  is  unclear  if  Hawaii  has  any 
native  species  (Nishida  1997,  J. 
Beardsley,  University  of  Hawaii,  pers. 
conun.,  1994).  Several  alien  species  are 
established  in  Hawaii  (Nishida  1997), 
including  Trichagramma  minutum, 
which  is  known  to  attack  the  sweet 
potato  homworm  in  Hawaii  (FuUaway 
and  Krauss  1945).  In  1929.  the  wasp 
Trichogramma  chilonis  was 
purposefully  introduced  into  Hawaii  as 
a  biological  control  agent  for  the  Asiatic 
rice  borer  (Chilo  suppressalis)  (Funasaki 
et  al.  1988).  This  wasp  parasitizes  the 
eggs  of  a  variety  of  Lepidoptera  in 
Hawaii,  including  sphinx  moths 
(Funasaki  et  al.  1988).  Williams  (1947) 
found  70  percent  of  the  eggs  of 


Blackbum's  sphinx  moth  to  be 
paiasitized  by  a  Trichogramma  wasp 
that  was  probably  T.  chilonis.  Over  80 
percent  of  the  eggs  of  the  alien 
grasswebworm  (Herpetogramma 
libarsisalis)  in  Hawaii  are  parasitized  by 
these  wasps  (Davis  1969).  In  Guam, 
Trichogramma  chilonis  effectively 
limits  populations  of  the  sweet  potato 
homworm  (Nafus  and  Schreiner  1986), 
and  the  sweet  potato  homworm  is 
considered  under  complete  biological 
control  by  this  wasp  in  Hawaii  (Lai 
1988).  While  this  wasp  probably  affects 
Blackbum's  sphinx  modi  in  a  density- 
dependent  manner  (Nafus  1993a),  and 
theoretically  is  unlikely  to  directly 
cause  extinction  of  a  population  or  the 
species,  the  availability  of  more 
abundant,  alternate  hosts  (any  other 
lepidopteran  eggs)  may  allow  for  the 
extirpation  of  Blackbum's  sphinx  moth 
by  this  or  other  egg  parasites  as  part  of 
a  broader  host  base  (Howarth  1991; 
Nafus  1993b;  Tothill  et  al.  1930). 

Parasitic  Flies 

Hawaii  has  no  native  parasitic  flies  in 
the  family  Tachinidae  (Nishida  1997). 
Two  species  of  tachinid  flies,  Lespesia 
archippivora  and  Chaetogaedia 
monticola,  were  purposefully 
introduced  to  Hawaii  for  control  of  army 
worms  (Funasaki  et  al.  1988;  Nishida 
1997).  These  flies  lay  their  eggs 
externally  on  caterpillars,  and  upon 
hatching,  the  larvae  burrow  into  the 
host,  attach  to  the  inside  surface  of  the 
cuticle,  and  consume  the  soft  tissues 
(Etchegaray  and  Nishida  1975b).  In 
North  America,  C.  monticola  is  known 
to  attack  at  least  36  species  of 
Lepidoptera  in  eight  families,  including 
sphinx  moths;  L.  archippivora  is  known 
to  attack  over  60  species  of  Lepidoptera 
in  13  families,  including  sphinx  moths 
(Arnaud  1978).  These  species  are  on 
record  as  parasites  of  a  variety  of 
Lepidoptera  in  Hawaii  and  are  believed 
to  depress  populations  of  at  least  two 
native  species  of  mbths  (Lai  1988).  Over 
40  percent  of  the  caterpillars  of  the 
monarch  butterfly  [Danaus  plexippus] 
on  Oahu  are  parasitized  by  Lespesia 
archippivora  (Etchegaray  and  Nishida 
1975a)  and  the  introduction  of  a  related 
species  to  Fiji  resulted  in  the  extinction 
of  a  native  moth  there  (Howarth  1991; 
Tothill  et  al.  1930).  Both  of  these  species 
occiu-  on  Maui  and  Hawaii  (Nishida 
1997)  and  are  direct  threats  to  the 
Blackbum's  sphinx  moth. 

Based  on  the  findings  discussed 
above,  nonnative  predatory  and 
parasitic  insects  are  considered 
important  factors  contributing  to  the 
reduction  in  range  and  abundance  of  the 
Blackburn's  sphinx  moth,  and  in 
combination  with  habitat  loss  and 
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fragmentation,  are  a  serious  threat  to  its 
continued  existence.  Some  of  these 
nonnative  species  were  intentionally 
introduced  by  the  State  of  Hawaii's 
Department  of  Agriculture  or  other 
agricultural  agencies  (Funasaki  et  al.   ^ 
1988)  and  importations  and 


augmentations  of  lepidopteran 
parasitoids  continues.  Although  the 
State  of  Hawaii  requires  new 
introductions  be  reviewed  before  release 
(Hawaii  State  Department  of  Agriculture 
(HDOA)  1994),  post-release  biology  and 
host  range  cannot  be  predicted  from 


laboratory  studies  (Gonzalez  and 
Gilstrap  1992;  Roderick  1992)  and  the 
purposeful  release  or  augmentation  of 
any  lepidopteran  predator  or  parasitoid 
is  a  potential  threat  to  the  conservation 
of  the  Blackburn's  sphinx  moth  (Gagne 
and  Howarth  1985;  Simberloff  1992). 


Table  1  .—Some  of  the  Potential  Nonnative  Insect  Predators  and  Parasites  of  Blackburn's  Sphinx  Moth 

Order/family 

Genus/species 

Major  island(s)  on  which  the  spe- 
cies has  been  reported 

Major  island(s)  on  which  the 
species  has  not  been  reported 

Diptera  Tachinidae 

Diotera  Tachinkjae 

Chaetogaedia  monticola 

Lespesia  archippivora 

Anoplolepis  longipes  (long-legged 

ant). 
Lineplthema     humilis     (Argentine 

ant). 
Ochetellus  glaber 

Pheidole  megacephala  (big-head- 
ed ant). 

Solenopsis  geminita  (fire  ant  spe- 
cies). 

Solenopsis  papuana  (fire  ant  spe- 
cies). 

Hyposeter  exiguae 

Trichogramma  chitonis  

Trichogramma  minutum 

Hawaii,      Kauai,      Lanai.      Maui, 

Molokai,  Oahu. 
Hawaii,    Kauai,    Maui,    Molokai, 

Oahu. 
Hawaii,  Kauai,  Maui,  Oahu 

Hawaii.  Kahoolawe,  Kauai,  Lanai, 

Maui. 
Hawaii,  Kahoolawe,  Kauai,  Maui, 

Oahu. 
Hawaii,  Kahoolawe,  Kauai,  Lanai, 

Maui,  Molokai,  Oahu. 
Hawaii,     Kauai,     Lanai,     Maui, 

Molokai,  Oahu. 
Hawaii,      Kauai,      Lanai,      Maui, 

Molokai,  Oahu. 
Hawaii,     Kauai,    Maui,    Motokai, 

Oahu. 
Kauai,  Oahu 

Hawaii,  Lanai,  Molokai,  Oahu  

Kahoolawe. 
Kahoolawe,  Lanai. 

Hymenoptera  Formiddae 

Hymenoptera  Formicidae 

Hvmenootera  Formicidae 

Kahoolawe,  Lanai,  Molokai. 

Molokai,  Oahu. 

Lanai,  Molokai.            « 

Hymenoptera  Formicidae  

Hymenoptera  Formicidae 

Hymenoptera  Formicidae 

Hymenoptera  Ichneumonidae  

Hymenoptera  Trichogrammatidae  .. 
Hymenoptera  TrichogrammatkJae  .. 

Kahoolawe. 

Kahoolawe. 

Kahoolawe,  Lanai. 

Hawaii,  Maui.  Kahoolawe,  Lanai. 

Molokai. 
Kauai,  Kahoolawe,  Maui? 

As  Table  1  above  indicates,  the 
assemblage  of  potential  alien  predators 
and  parasites  on  each  island  may  differ. 
Furthermore,  the  arthropod  commimity 
may  differ  from  area  to  area  even  on  the 
same  island  based  upon  elevation, 
temperature,  prevailing  wind  pattern, 
precipitation,  or  other  factors  (Nishida 
1997).  Conserving  and  or  restoring  moth 
populations  in  multiple  locations 
should  decrease  the  likelihood  that  the 
effect  of  any  single  alien  parasite  or 
predator  or  combined  pressiu«  of  such 
species  could  result  in  the  diminished 
vigor  or  extinction  of  the  moth. 

Due  to  the  threats  discussed  above, 
we  do  not  believe  th^existing  habitats 
containing  Blackburn's  sphinx  moth 
populations  are  sufficient  to  ensure  the 
long-term  survival  of  the  species.  A 
diverse  set  of  habitats  and  climates 
within  its  former  range  is  necessary  to 
remove  the  long-term  risk  of  range-wide 
extinction  of  the  species.  Threats  to  the 
moth  identified  in  the  final  listing  rule 
(65  FR  4770)  include:  vandalism  and 
collection,  predation/parasitism  by  alien 
arthropods,  and  habitat  alteration  and 
loss  from  nonnative  plant  and  ungulate 
invasion.  Considering  the  rarity  of  the 
moth,  small  population  size  is  also 
believed  to  be  a  factor  that  threatens  the 
long-term  survival  of  the  species  since 
random  population  fluctuations  and 
catastrophic  events  are  more  likely  to 


result  in  the  extirpation  of  local 
populations.  Wildfire  and  feral  ungulate 
pressiu-e  on  the  moth's  habitat  and  the 
direct  pressure  of  alien  predators  and 
parasites  are  important  factors  currently 
reducing  the  moth's  range  and 
abimdance  and  threatening  the  species' 
continued  existence  (Funasaki  et  al. 
1988). 

Previous  Federal  Action 

An  initial  comprehensive  Notice  of 
Review  for  Invertebrate  Animals  was 
published  in  the  Federal  Register  on 
May  22.  1984  (49  FR  21664).  In  this 
notice,  we  identified  Blackburn's  sphinx 
moth  as  a  category  3 A  taxon.  Category 
3A  taxa  were  those  for  which  we  had 
persuasive  evidence  of  extinction.  We 
published  an  updated  Notice  of  Review 
for  animals  on  January  6. 1989  (54  FR 
554).  Although  Blackburn's  sphinx 
moth  had  been  rediscovered  by  1985,  in 
the  1989  Notice  of  Review,  this  taxon 
was  again  identified  as  category  3A.  In 
the  next  Notice  of  Review  on  November 
15, 1994  (59  FR  58982).  this  species  was 
reclassified  as  a  category  1  candidate  for 
listing.  Category  1  candidates  were 
those  taxa  for  which  we  had  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  listing  proposals. 
Beginning  with  our  February  28.  1996. 
Notice  of  Review  (61  FR  7596).  we 


discontinued  the  designation  of 
multiple  categories  of  candidates,  and 
only  those  taxa  meeting  the  definition  of 
former  category  1  candidates  are  now 
considered  candidates  for  listing 
purposes.  In  the  February  28, 1996, 
Notice  of  Review,  we  identified 
Blackburn's  sphinx  moth  as  a  candidate 
species  (61  FR  7596).  A  proposed  rule 
to  list  Blackbiun's  sphinx  moth  as 
endangered  was  published  on  April  2, 
1997  (62  FR  15640).  In  the  September 
19,  1997,  Notice  of  Review  (62  FR 
49398),  this  species  was  included  as 
proposed  for  endangered  status. 

In  the  proposed  listing  rule,  we 
indicated  designation  of  critical  habitat 
for  the  moth  was  not  prudent  because 
we  believed  a  critical  habitat 
designation  would  not  provide  any 
additional  benefit  beyond  that  provided 
through  listing  as  endangered. 

A  final  listing  rule,  listing  the 
Blackburn's  sphinx  moth  as  endangered, 
was  published  in  the  Federal  Register 
on  February  1,  2000  (65  FR  4770).  hi 
that  final  rule,  we  determined  that 
critical  habitat  designation  for  the  moth 
would  be  prudent,  and  we  also 
indicated  that  we  were  not  able  to 
develop  a  proposed  critical  habitat 
designation  for  the  species  at  that  time 
due  to  budgetary  and  workload 
constraints. 
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On  June  2,  2000,  we  were  ordered  by 
the  U.S.  District  Court  for  the  District  of 
Hawaii  (in  Conservation  Council  for 
Hawaii  v.  Babbitt,  Civil  No.  99-00603 
SOM/BMK)  to  publish  the  final  critical 
habitat  designation  for  Blackburn's 
sphinx  moth  by  February  1,  2002.  The 
plaintiffs  and  the  Service  have  entered 
into  a  consent  decree  stating  that  we 
will  jointly  seek  an  extension  of  this 
deadline  [Center  for  Biological  Diversity, 
et  al.  V.  Norton,  Civ.  No.  01-2063  (JR) 
(D.D.C.);  October  2,  2001).  This 
proposed  rule  is  in  response  to  these 
requirements. 

On  January  5,  2001,  we  mailed  pre- 
proposal  notification  letters  to  45 
interested  parties  informing  them  that 
the  Service  was  in  the  process  of 
designating  critical  habitat  for  the 
Blackburn's  sphinx  moth  and  requesting 
from  them  information  on  management 
of  lands  that  ciurently  or  recently 
(within  the  past  25  years)  supported  the 
Blackburn's  sphinx  moth.  The  letters 
contained  a  fact  sheet  describing  the 
Blackburn's  sphinx  moth  and  critical 
habitat  and  a  questionnaire  designed  to 
gather  information  about  land 
management  practices,  which  we 
requested  be  returned  to  us  by  February 
1,  2001.  We  received  18  responses  to 
our  interested  parties  mailing. 
Additionally,  we  met  with  several 
researchers  and  land  managers  to  obtain 
more  specific  information  on 
management  activities  and  suitability  of 
certain  habitat  areas  for  the  Blackburn's 
sphinx  moth.  The  responses  to  our 
notification  letters  and  meetings 
included  information  on  current  land 
management  activities,  detailed 
management  plans,  new  locality 
information  for  adult  and  larval  moths, 
and  new  locality  information  for  the 
Blackburn's  sphinx  moth's  host  plants. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (H)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 


Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
consultation  on  Federal  actions  likely  to 
affect  critical  habitat.  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands 
which  do  not  involve  a  Federal  nexus, 
critical  habitat  designation  would  not 
afford  any  additional  regulatory 
protections  imder  the  Act  against  such 
activities. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  important  for  species  recovery 
and  where  conservation  actions  would 
be  most  effective.  Designation  of  critical 
habitat  can  help  focus  conservation 
activities  for  a  listed  species  by 
identifying  areas  containing  the 
physical  and  biological  features 
essential  for  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified  or  help  to  avoid 
accidental  damage  to  such  areas. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  based  on  what  we  know 
at  the  time  of  the  designation.  When  we 
designate  critical  habitat  at  the  time  of 
listing  or  under  court-ordered  deadlines, 
we  will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and, 
thus,  must  base  our  designations  on  the 
best  information  available  we  have  at 
that  time. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
We  will  not  speculate  about  what  areas 


might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation. 

Our  regulations  state  that.  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Act,  published  in  the  Federal 
Register  on  July  1, 1994  (59  FR  34271). 
identifies  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  is  the 
listing  package  for  the  species. 
Additional  iniormation  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  coimties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  expert  opinion  or 
personal  knowledge. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  because  of  the 
information  available  to  us  at  the  time 
of  designation,  we  recognize  that 
designation  of  critical  habitat  may  not  - 
include  all  of  the  habitat  areas  that  may 
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eventually  be  determined  to  be 
necessary  for  the  conservation  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 
recovery.  Areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1)  of 
the  Act,  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the  take 
prohibitions  of  section  9  of  the  Act,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
could  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

To  identify  and  map  areas  essential  to 
the  conservation  of  the  Blackburn's 
sphinx  moth,  we  evaluated  areas  that 
contain  dry  and  mesic  habitats  as  well 
as  data  on  known  moth  occxirrence.  The 
best  scientific  information  available  was 
analyzed,  including  peer-reviewed 
scientific  publications;  unpublished 
reports  by  researchers;  the  rule  listing 
the  species  (65  FR  4770);  the 
Blackburn's  sphinx  moth  Recovery 
Outline  (Service  2000a);  the  Hawaii 
Natural  Heritage  Program  (HHP) 
database;  field  trip  reports  in  our  Pacific 
Islands  Fish  and  Wildlife  Office  files; 
and  responses  to  our  moth  critical 
habitat  outreach  package  mailed  to 
Federal,  State,  private  land  managers, 
and  other  interested  parties. 

Information  that  we  received  in 
response  to  oiir  pre-proposal  outreach 
efforts  was  very  helpful  in  developing 
this  proposed  critical  habitat 
designation.  Researchers  at  the  Bishop 
Museum  provided  new  information 
about  the  moth's  range  and  the  potential 
effects  of  nonnative  predators  and 
parasites.  The  Hawaii  Division  of 
Forestry  of  Wildlife  provided  new 
information  about  the  biology  and 
distribution  of  the  host  plants,  new 
moth  observation  records,  and 
information  on  the  management 
activities  for  State  lands.  The  State 
Natural  Area  Reserve  Commission 
provided  new  information  about  the 
moth's  biology  and  information  on 


management  activities.  The  Kahoolawe 
Island  Reserve  Commission  provided 
new  information  on  the  moth's  range,  as 
well  as  management  activities  for  the 
management  and  restoration  of 
Kahoolawe.  Researchers  with  the 
Biological  Resource  Division  of  the  U.S. 
Geological  Survey,  the  National 
Tropical  Botanical  garden,  emd  the 
Hawaii  Natural  Heritage  Program 
provided  information  concerning  the 
distribution  of  the  moth  and  its  host 
plants.  Additional  information  was 
received  fi^om  the  Hawaii  Army 
National  Guard  (HIARNG)  and  the 
Hawaii  Department  of  Agricultiue 
(HDOA). 

The  Blackbiun's  sphiiix  moth  is  short- 
lived, extremely  mobile,  and  rare;  hence 
population  densities  are  not  easily 
determined  (Janzen  1984;  A.  Medeiros, 
pers  comm.,  1998;  Roderick  and 
Gillespie  1997;  Van  Gelder  and  Conant 
1998).  Even  if  the  threats  responsible  for 
the  decline  of  the  moth  were  controlled, 
the  persistence  of  existing  populations 
is  hampered  by  the  small  nimiber  of 
extant  populations  and  the  small 
number  of  individuals  in  known 
populations.  This  circumstance  makes 
the  moth  more  vulnerable  to  extinction 
due  to  a  variety  of  natural  processes. 
Small  populations  are  particularly 
vulnerable  to  reduced  reproductive 
vigor  caused  by  inbreeding  depression, 
and  they  may  suffer  a  loss  of  genetic 
variability  over  time  due  to  random 
genetic  drift,  resulting  in  decreased 
evolutionary  potential  and  ability  to 
cope  with  enviroiunental  change  ( lUCN 
1994;  Lande  1988).  Small  populations 
are  also  demographically  vulnerable  to 
extinction  caused  by  random 
fluctuations  in  population  size  and  sex 
ratio  and  to  catastrophes  such  as 
hurricanes  (Lande  1988).  We  believe  the 
existing  Blackburn's  sphinx  moth 
populations  on  Kahoolawe,  Hawaii,  and 
Maui  are  insufficient  to  ensure  the  long- 
term  survival  of  the  species.  Re- 
establishing the  species  to  a  diverse  set 
of  habitats  and  climates  within  its   / 
former  range  is  necessary  to  remove  the 
long-term  risk  of  range-wide  extinction 
of  the  species  due  to  catastrophic  events 
and  the  numerous  direct  threats  to  the 
species  and  its  habitat  (Service  1997). 

Janzen  (1984)  described  the 
characteristics  of  tropical  sphingid 
moths  found  in  a  Costa  Rican  National 
Park.  In  general,  adult  sphingids  are 
nocturnal  or  crepuscular  (dusk-flying) 
and  regularly  drink  with  a  long 
proboscis  fi'om  many  kinds  of 
sphingophilous  flowers  while  hovering 
in  front  of  them.  Sphingophilus  flowers 
are  characterized  by  lightly-colored, 
tubular  corollas,  evening  athesis 
(opening),  and  noctumsd  nectar  and 


scent  production  (Haber  and  Frankie 
1989).  Fecimdity  was  unknown,  but 
estimated  in  the  hundreds  if  the  female 
can  feed  freely. 

Particularly  helpful  in  imderstanding 
the  conservation  needs  of  sphingids  is 
Janzen's  description  of  the  adult  moth 
biological  characteristics,  including  that 
they  have  large  latitudinal  ranges,  feed 
heavily  over  a  long  period  of  time  and 
extensively  at  spatially  particulate 
resources  relatively  fixed  in  location 
(i.e.,  they  feed  on  specific  resources 
spread  throughout  the  landscape),  live 
for  weeks  to  months,  lay  few  eggs  per 
night,  probably  oviposit  (deposit  eggs) 
on  many  host  plant  individuals  and 
repeatedly  visit  many  of  them,  have  less 
synchronous  eclosion  (emergence  from 
the  pupa)  during  the  rainy  season  than 
other  moths,  migrate,  and  are  highly 
mobile,  repeatedly  returning  to  the  same 
food  plants.  In  another  study  of 
sphingids,  adults  were  reported  to  travel 
greater  distances  to  pollinate  and  visit 
flowers  than  those  distances  traveled  by 
other  insect  pollinators  or  even 
hummingbirds  (Linhart  and  Mendenhall 
1977). 

Sphingid  caterpillars  are  known  to 
feed  heavily  over  a  long  time  period  and 
eat  limited  types  of  foliage,  typically 
plants  rich  in  toxic  small  molecules 
[e.g.,  in  the  family  Solanaceae).  They 
also  have  less  synchronous  eclosion 
(emergence  from  the  pupa)  than  other 
moths.  Since  sphingids  search  widely 
for  local  good  conditions,  Janzen 
concluded  that  isolated  habitats  may 
have  difficulty  supporting  sphingid 
populations  (i.e.,  connectivity  between 
habitat  areas  is  necessary  to  support 
wide-ranging  sphingid  species). 

Ehrlich  and  Murphy  (1987)  noted 
populations  of  herbivorous  insects  such 
as  lepidopterans  are  often  regulated  by 
environmental  factors,  such  as  weather 
conditions,  and  thus  small  populations 
can  be  particularly  at  risk  of  extinction. 
Ehrlich  and  Murphy  identified  a 
number  of  principles  important  for  the 
conservation  of  herbivorous  insects. 
First,  in  most  cases,  a  series  of  diverse 
demographic  units  will  typically  be 
needed  to  conserve  a  species.  Second, 
where  possible,  corridors  among  the 
sites  should  be  established  to  promote 
re-colonizations  in  areas  where  the 
species  once  occurred.  Lastly,  they 
noted  that  when  populations  are  very 
sensitive  to  environmental  changes  and 
limited  information  is  available  on  the 
species  population  biology,  it  is  easy  to 
underestimate  the  conservation  needs  of 
such  insects. 

Murphy  et  al.  (1990)  also  noted  that 
reviews  of  butterfly  population  ecology 
demonstrate  that  environmental  factors 
play  important  roles  in  determining 
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mtterfly  population  dynamics.  They 
stated  that  most  docimiented  population 
extinctions  have  resulted  from  habitat 
deterioration  combined  with  extreme 
weather  events.  Decreases  in  the  quality 
or  abundance  of  larval  host  plants  and 
adult  nectar  sources  are  caused  by 
changes  in  plant  commiuiity 
composition,  particularly  changes 
associated  with  succession,  disturbance, 
and  grazing  regimes.  But,  because  many 
butterfly  species  are  especially  sensitive 
to  thermal  conditions,  habitat  changes 
which  disrupt  microclimatic  regimes 
can  cause  habitat  deterioration  without 
elimination  of  plant  resources.  Ehrlich 
and  Murphy  (1987)  noted  several 
pattemsAvithin  typical  butterfly 
populations:  a  number  of 
subpopulations  within  a  given  species 
metapopulation  are  often  extirpated  and 
later  re-colonized;  and  a  given  species 
may  not  be  present  in  many  of  its 
habitat  remnants,  including  within 
those  containing  the  highest  host  plant 
diversity. 

j  i  Section  3(5)(A)(i)  of  the  Act  provides 
that  areas  outside  the  geographical  area 
currently  occupied  by  the  species  may 
meet  the  definition  of  critical  habitat 
upon  determination  that  they  are 
essential  for  the  conservation  of  the 
species.  Although  our  knowledge  of  the 
moth's  historical  range  is  incomplete, 
we  believe  the  existing  natiiral  habitats 
needed  to  support  viable  populations  of 
the  moth  are  too  small,  isolated,  and 
seriously  threatened  to  ensure  its  long- 
term  protection  or  conservation, 
particularly  in  light  of  the  foraging 
needs  of  adult  sphingid  moths  (Janzen 
1984)  and  the  apparent  wide-ranging 
Blackburn's  sphinx  moth  foraging  habits 
(HHP  2000;  F.  Duvall,  pers.  comm., 
2001;  B.  Gagne,  pers.  comm.,  2001;  D. 
Hopper,  in  lift.,  2000,  2002).  Long-term 
conservation  of  the  species  will  require 
the  protection  and  subsequent 
restoration  of  additional  and  larger  areas 
of  dry  and  mesic  habitat  that  includes 
the  larval  and  adult  primary  constituent 
elements  at  different  eievational  and 
rainfall  gradients  to  improve  the 
likelihood  of  successful  larval 
development  and  adult  moth  foraging 
(A.  Medeiros,  pers.  comm.,  1998; 
Roderick  and  Gillespie  1997;  Van 
Gelder  and  Conant  1998).  The  long-term 
persistence  of  the  existing  populations 
would  improve  if  they  could  be 
increased  in  size  and  if  the  connectivity 
among  the  populations  was  enhanced, 
thus  promoting  dispersal  of  individuals 
across  intervening  lands,  and 
conserving  and  restoring  moth 
populations  in  multiple  locations  would 
decrease  the  likelihood  that  the  effect  of 
any  single  alien  parasite  or  predator  or 


combined  pressure  of  such  species 
could  result  in  the  diminished  vigor  or 
extinction  of  the  moth. 

Molokai  is  an  example  of  essential 
habitat  because  it  provides  for  the 
expansion  of  the  species'  range  and  for 
improved  connectivity  of  the  different 
populations.  While  the  proposed  unit 
on  this  island  is  not  known  to  currently 
harbor  a  moth  population,  preserving 
this  habitat  is  important  because  some 
threats  to  the  species  are  absent  there 
(Table  1  shows  several  of  the  potential 
moth  predators  and  parasites  are  not 
reported  on  this  island).  Likewise, 
because  of  Molokai's  distance  from 
islands  currently  inhabited  by  the  moth, 
we  believe  proposed  critical  habitat  on 
this  island  will  be  extremely  important 
for  the  species'  conservation  as  it  would 
help  to  protect  the  species  from 
extinction  by  catastrophic  events,  which 
could  impact  other  more  closely 
grouped  populations  [e.g.,  those  on  the 
Maui  or  on  the  island  of  Hawaii).  For 
these  reasons,  we  find  that  inclusion  of 
an  area  such  as  on  Molokai,  identified 
as  containing  the  primary  constituent 
elements  is  essential  to  the  conservation 
of  the  species  even  if  it  does  not 
currently  contain  known  moth 
populations. 

"The  critical  habitat  unit  approach  in 
this  proposed  rule  addresses  the 
numerous  risks  to  the  long-term  survival 
and  conservation  of  Blackburn's  sphinx 
moth  by  employing  two  widely 
recognized  and  scientifically  accepted 
methods  for  promoting  viable 
populations  of  imperiled  species — (1) 
Creation  or  maintenance  of.  multiple 
populations  to  reduce  the  threat  of  a 
single  or  series  of  catastrophic  events 
extirpating  the  species;  and  (2) 
increasing  the  size  of  each  population  in 
the  respective  critical  habitat  units  to  a 
level  where  the  threats  of  genetic, 
demographic,  and  normal 
enviroimiental  uncertainties  are 
diminished  (Meffe  and  Carroll  1996; 
Service  1997;  Tear  et  al  1995). 

In  general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Meffe  and 
Carroll  1996;  Raup  1991).  This  basic 
conservation  principle  of  redundancy 
applies  to  Blackburn's  sphinx  moth.  By 
maintaining  viable  populations  in  the 
proposed  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  are  reduced  and  the 
species  has  a  greater  likelihood  of 
achieving  long-term  survival  and 
conservation.  Conversely,  loss  of  a 
Blackburn's  sphinx  moth  critical  habitat 
unit  will  result  in  an  appreciable 
increase  in  the  risk  that  the  species  may 
not  recover  and  survive. 


Due  to  the  species'  presently  reduced 
range,  the  Blackburn's  sphinx  moth  is 
now  more  susceptible  to  the  variations 
and  weather  fluctuations  affecting 
quality  and  quantity  of  available  habitat 
and  food.  Furthermore,  the  moth  is  now 
more  susceptible  to  direct  pressure  from 
numerous  nonnative  insect  predators 
and  parasites.  For  these  reasons  and  the 
reasons  discussed  above,  those  areas 
currently  occupied  would  be  inadequate 
to  ensure  the  conservation  of  the 
species,  and  we  have  proposed  to 
designate  eight  units  on  four  islands. 

We  are  developing  a  draft  recovery 
plan  for  this  species.  The  overall 
objective  of  this  recovery  plan  will  be  to 
ensure  the  species'  long-term 
conservation  and  identify  research 
necessary  so  the  moth  can  be 
reclassified  to  threatened  and  ultimately 
removed  from  the  lists  of  endangered 
and  threatened  species.  Because  a 
recovery  plan  for  the  moth  has  not  yet 
been  completed,  in  making  this 
determination  we  evaluated  the 
remaining  potential  habitat,  the 
biological  and  life  history  characteristics 
of  the  moth,  and  the  best  available 
scientific  information  on  conservation 
planning  to  obtain  what  we  currently 
believe  will  be  required  to  ensure  viable 
populations  of  this  species.  However,  if 
after  completing  the  recovery  planning 
process,  should  our  understanding  of 
what  areas  support  essential  features  for 
the  conservation  of  the  moth  change,  to 
the  extent  our  resources  and  other 
duties  will  allow,  we  would  revise  any 
existing  critical  habitat  designation 
accordingly. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12(b),  in  determining  which  areas  to 
designate  as  critical  habitat,  we  must 
consider  those  physical  and  biological 
features  essential  to  the  conservation  of 
the  species,  and  which  may  require 
special  management  considerations  and 
protection.  These  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growrth  and  for  normal 
behavior;  food,  water,  or  other 
nutritional  or  physiological 
requirements;  cover  or  shelter;  and  sites 
for  breeding,  reproduction,  or  egg 
laying.  To  the  extent  possible,  these 
biological  and  physical  elements,  also 
knowrn  as  primary  constituent  elements 
are,  to  be  described  with  the  critical 
habitat  designation. 

The  primary  constituent  elements  for 
the  Blackburn's  sphinx  moth  include 
specific  habitat  components  identified 
as  essential  for  the  primary  biological 
needs  of  foraging,  sheltering, 
matxiration,  dispersal,  breeding,  and  egg 
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laying,  and  are  organized  by  life  cycle 
stage.  The  primary  constituent  elements 
required  by  the  Blackburn's  sphinx 
moth  larvae  for  foraging,  sheltering, 
maturation,  and  dispersal  are  the  two 
dociunented  host  plant  species  within 
the  endemic  Nothocestnim  genus  (N. 
latifolium  and  N.  breviflorum)  and  the 
dry  and  mesic  habitats  between  the 
elevations  of  sea  level  and  1,525  m 
(5,000  ft)  and  receiving  between  25  and 
250  cm  (10  and  100  in)  of  annual 
precipitation  which  currently  support  or 
historically  have  supported  these  plants. 
The  primary  constituent  elements 
required  by  Blackburn's  sphinx  moth 
adults  for  foraging,  sheltering,  dispersal, 
breeding,  and  egg  production  are  native, 
nectar-supplying  plants,  including  but 
not  limited  to  Ipomoea  indica  (and 
other  species  within  the  genus 
Ipomoea),  Cappaiis  sandwichiana,  and 
Plumbago  zeylanica  and  the  dry  to 
mesic  habitats  between  the  elevations  of 
sea  level  and  1.525  m  (5,000  ft)  and 
receiving  between  25  and  250  cm  (10 
and  100  in)  of  annual  precipitation 
which  ciurently  support  or  historically 
have  supported  these  plants. 

Both  the  larval  and  adult  food  plants 
are  found  in. undeveloped  areas 
supporting  mesic  and  dry  habitats, 
typically  receiving  less  than  250  cm 
(100  in)  of  rain  per  year  and  are  located 
between  the  elevations  of  sea  level  and 
1.525  m  (5,000  ft).  Vegetative 
communities  in  these  areas  include 
native  plants,  and  in  some  instances, 
introduced  plant  species  (A.  Medeiros, 
pers.  comm.,  1998;  Roderick  and 
Gillespie  1997;  Van  Gelder  and  Conant 
1998). 

Although  Blackburn's  sphinx  moth 
larvae  feed  on  the  normative  Nicotiana 
glauca,  we  do  not  consider  this  plant  to 
be  a  primary  constituent  element  for  the 
designation  of  critical  habitat.  As 
previously  discussed,  the  native 
Nothocestnim  species  are  more  stable 
and  persistent  components  of  dry  to 
mesic  forest  habitats  than  the  Nicotiana 
glauca.  Nicotiana  glauca  is  a  short-lived 
species  that  may  disappear  from  areas 
during  prolonged  drought  (A.  Medeiros, 
pers.  comm.,  1998)  or  during 
successional  changes  in  the  plant 
community  (F.  Howarth,  pers.  comm., 
2001;  Symon  1999).  Many  studies  have 
shown  that  insects,  and  particidarly 
lepidopteran  larvae,  consume  more  food 
when  die  food  has  a  relatively  high 
water  content  (Munigan  and  George 
1992).  Relative  consumption  rate  and 
growth  have  been  reported  to  decrease 
for  many  sphingids  (closely  related  to 
the  Blackbiun's  sphinx  moth)  when 
raised  on  host  plants  or  diets  with  a 
relatively  low  water  content  (Murugan 
and  George  1992).  Nicotiana  glauca's 


vulnerability  to  drought  conditions 
suggests  that  its  water  content 
frequently  may  not  be  suitable  for 
optimal  growth  of  Blackburn's  sphinx 
moth  larvae. 

The  restoration  of  native  host  species 
for  the  moth  and  other  endangered 
species  may  also  require  the  control  or 
elimination  of  nonnative  vegetation. 
Additionally,  unlike  the  Nothocestnim 
species,  Nicotiana  glauca  is  more  likely 
to  occiu  in  habitats  less  suitable  due  to 
their  occupation  by  alien  insect 
predators  (D.  Hopper,  Service,  in  litt., 
2000,  2002;  Symon  1999).  Therefore,  in 
comparison  with  Nicotiana  glauca,  the 
native  Nothocestnim  species  better 
fulfill  the  primary  biological  needs  of 
the  moth  larvae.  For  all  of  these  reasons, 
we  are  not  considering  Nicotiana  glauca 
as  a  primary  constituent  element  for  the 
designation  of  critical  habitat  at  this 
time.  . 

Criteria  Used  To  Identify  Critical 
Habitat 

We  used  several  criteria  to  identify 
and  select  lands  proposed  for 
designation  as  critical  habitat.  We  began 
with  all  areas  that  we  believe  are 
currently  occupied  by  the  moth.  We 
then  added  other  unoccupied  lands 
containing  the  primary  constituent 
elements  that  are  needed  for 
conservation  of  the  species.  As 
discussed  in  the  Methods  section,  in 
deciding  which  unoccupied  areas  were 
needed  for  conservation  we  based  our 
decision  on  the  amount  of  available 
habitat  remaining  that  could  potentially 
support  the  moth,  the  biology  of  the 
moth,  and  information  gained  from  the 
conservation  of  other  herbivorous 
insects.  We  gave  preference  to  lands 
that — (a)  are  known  to  contain  largely 
intact  assemblages  of  the  host  plant 
communities,  and  (b)  form  contiguous, 
relatively  large  areas  of  suitable  habitat. 

Regular  flight  distances  of  sphingids 
in  Central  America  may  be  greater  than 
10  km  (6.2  mi)  (Janzen  1984),  and  given 
the  large  size  and  strong  flight 
capabilities  of  the  Blackbiun's  sphinx 
moth,  the  species  is  believed  to  use 
large  areas  of  habitat.  Therefore,  moth 
population  linkages  will  likely  be 
enhanced  if  designated  habitat  occurs  in 
large  contiguous  blocks  or  within  a 
matrix  of  undeveloped  habitat  (Mclntyre 
and  Barrett  1992;  A.  Medeiros,  pers. 
comm.,  1998;  S.  Montgomery,  pers. 
comm.,  2001;  Roderick  and  Gillespie 
1997;  Van  Gelder  and  Conant  1998).  To 
the  extent  possible  with  the  limited 
potential  habitat  remaining,  we  have 
attempted  to  accoimt  for  the  wide- 
ranging  behavior  of  the  moth.  Since  the 
Blackburn's  sphinx  moth  is  believed  to 
be  a  strong  flier  and  is  able  to  move 


many  kilometers  from  one  area  to 
another,  areas  of  larval  or  adult  presence 
and  feeding  may  be  separated  from 
similar  habitat  areas  and  still  serve 
important  functions  in  maintaining 
moth  populations. 

Some  small  habitat  areas  are  also 
suitable  for  Blackburn's  sphinx  moth 
larvae  (e.g.,  Unit  3  and  Units  5a  and  5b 
discussed  below)  and  are  critical  for  the 
conservation  of  the  moth  since  such 
habitats  may  facilitate  adult  moth 
dispersal  and  promote  genetic  exchange 
between  populations  located  on 
different  islands.  These  areas  also 
provide  nectar  resources  and  sheltering 
opportunities  required  by  the  adult 
moth.  As  discussed  earlier,  small, 
geographically  isolated  populations  may 
be  subject  to  decreased  viability  caused 
by  inbreeding  depression,  reductions  in 
effective  population  size  due  to  random 
variation  in  sex  ratio,  and  limited 
capacity  to  evolve  in  response  to 
environmental  change  (Soule  1987). 

Blackburn's  sphinx  moth  populations 
fluctuate  from  year  to  year  and  season 
to  season,  apparently  correlated  with 
enviroiunental  and  climatic  variation. 
The  moth  is  likely  sensitive  to  thermal 
conditions  and  habitat  changes  which 
disrupt  its  micro-climatic  requirements. 
Therefore,  proposed  critical  habitat 
boundaries  include  dry  and  mesic 
habitats  containing  the  primary 
constituent  elements  along  wide 
elevational  gradients  to  better  ensure 
adult  moth  foraging  needs  up  and 
downslope  within  its  range. 
Furthermore,  the  boundaries  include 
elevational  gradients  to  better  ensure 
larval  host  plant  availability  during 
periods  of  drought.  The  growth  rates  of 
larvae  for  many  closely  related  sphingid 
species  are  reported  to  decrease  when 
their  host  plants  lack  suitable  water 
content.  In  fact,  suitable  host  plant 
water  content  can  improve  the  later 
fecundity  of  the  adult  stage  (Murugan 
and  George  1992).  It  is  believed 
numerous  habitat  elevations,  containing 
the  various  primary  constituent 
elements,  are  necessary  for  successful 
conservation  of  the  species  (Ehrlich  and 
Murphy  1987;  Murphy  and  Weiss  1988; 
Murphy  at  al.  1990;  Shaffer  1987)  to 
minimize  the  effects  of  aimual  localized 
drought  conditions  throughout  different 
areas  of  the  species'  host  plant  range 
(Murugan  and  George  1992). 

Many  sphingid  studies  have  shown 
that  air  temperature  restricts  adult 
feeding  activity  above  a  certain 
temperature  (usually  30  degrees  Celsius) 
(Herrera  1992).  This  highlights  the 
importance  of  protecting  sufficiently 
large  habitat  areas  throughout  the 
Blackburn's  sphinx  moth  range  to 
ensiire  nectar  resource  availability  as 
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temperatures  change  within  the  habitat 
range  seasonally,  during  the  night,  and 
along  elevational  gradients.  Increasing 
the  potential  for  adult  dispersal  will 
help  to  alleviate  many  threats,  thus, 
habitat  which  provides  the  primary 
constituent  elements  associated  with 
adult  dispersal  and  feeding  is  essential 
to  the  conservation  of  the  Blackbiun's 
sphinx  moth. 

Criticeil  habitat  is  proposed  on  those 
Hawaiian  Islands  where  the  Blackburn's 
sphinx  moth's  primary  constituent 
elements  considered  essential  for  the 
conservation  of  the  species  are  known  to 
occur.  This  will  allow  the  species  the 
ability  to  persist  and  re-colonize  areas 
where  it  has  become  extirpated  due  to 
catastrophic  events  or  demographic 
stochasticity  (randomness)  (Shaffer 
1987).  For  example,  on  the  island  of 
Kauai  in  1992,  Hurricane  Iniki  blew 
over  large  areas  of  native  forest  leaving 
open  areas  where  nonnative  plants 
became  established  and  created  paths 
for  further  invasion  of  nonnative 
animals,  both  of  which  have  been 
identified  as  threats  to  the  survival  of 

e  moth. 

Small  habitats  tend  to  support  small 
populations,  which  frequently  are 
extirpated  by  events  that  are  part  of 
normal  environmental  variation.  The 
continued  existence  of  such  satellite 
populations  requires  the  presence  of  one 
or  more  large  reservoir  populations, 
which  may  provide  colonists  to  smaller, 
outlying  habitat  patches  (Ehrlich  and 
Murphy  1987).  Based  on  recent  field 
observations  of  the  moth,  we  believe  the 
species  likely  occurs  within  two 
regional  populations  on  separate 
islands,  one  centered  in  the  Kanaio  area 
of  leeward  East  Maui  (Unit  1 — see 
Proposed  Critical  Habitat  Designation, 
below),  and  one  centered  near 
Puuwaawaa  (Unit  6)  of  Hawaii  Island, 
north  of  Kailua-Kona  (F.  Howarth,  pers. 
comm.,  2001;  A.  Medeiros,  pers.  comm., 
1998).  Both  of  these  two  areas  contain 
populations  of  the  moth  regarded  as 
probable  source  areas  or  "reservoirs" 
(Murphy  et  al.  1990)  for  dispersing  or 
colonizing  moth  adults.  We  are  also 
proposing  areas  (e.g.,  Auwahi  Forest 
and  portions  of  Ulupalukua  Ranch,  both 
within  Unit  1;  and  Unit  4  on 
Kahoolawe)  that  are  large,  mixed-quality 
habitat  patches  containing  the  primary 
constituent  elements  and  located  within 
several  kilometers  of  the  two  potential 
reservoir  populations.  Because  of  their 
ciurent  occupancy  and  their  proximity 
to  larger  populations,  it  appears  likely 
that  they  will  be  the  areas  most  rapidly 
re-colonized  by  the  moth  after  potential 
extirpations. 

The  designation  of  small  habitat  areas 
:lose  to  the  two  large  reservoir  areas  is 


also  proposed  to  promote  genetic 
variability  in  the  moth  population, 
contributing  to  the  long-term 
persistence  and  conservation  of  the 
species.  These  areas  will  serve  as 
stepping  stones  or  corridors  for 
dispersing  adult  jnoths  or  as  overflow 
habitat  during  particularly  fecimd  years, 
which  could  be  very  important  to  the 
integrity  of  moth  populations.  For 
example,  adult  moths  observed  at 
Ahihi-Kinau  NAR  (Unit  1)  on  Maui  may 
have  originated  from  larval  host  plants 
located  in  the  Kanaio  NAR  (also  Unit  1), 
or  moths  seen  in  Kailua-Kona  (Units  5- 
A  and  5-B)  from  Puuwaawaa  (Unit  6). 
The  Blackburn's  sphinx  moth 
populations  inhabiting  these  smaller 
habitat  areas  appear  to  be  taking 
advantage  of  lower  elevation  adult 
native  host  plants  and  normative  host 
plants  such  as  tree  tobacco  upon  which 
the  larval  stage  is  completed 
successfully.  In  addition,  these  small 
habitat  areas  may  be  able  to  support 
persistent  moth  populations 
independent  of  the  reservofr  areas, 
significantly  contributing  to 
conservation  of  the  species. 

Natiu-al  areas  of  suitable  native,  dry  to 
mesic  habitat  containing  at  least  one 
Nothocestnim  plant  adjacent  or  near 
other  Nothocestnim  populations  are 
included  in  the  proposed  critical  habitat 
units.  We  have  included  suitable  habitat 
without  Nothocestrum  larval  host 
plants,  provided  it  contained  the  adult 
primary  constituent  elements,  including 
but  not  limited  to  Ipomoea  species, 
Capparis  sandwichiana,  or  Plumbago 
zeylanica.  This  is  especially  true  for 
areas  lying  between  or  adjacent  to  large 
populations  of  Nothocestnim  species 
and  which  could  serve  as  a  flight 
corridor  or  "stepping  stone"  to  other 
larger  host  plant  habitat  areas.  An  area 
may  also  serve  as  a  stepping  stone  when 
it  contains  adult  native  host  plants 
thereby  providing  foraging 
opportimities  for  adults.  Areas  with 
larval  nonnative  host  plants  (e.g.,  Unit 
3  on  Maui  and  Unit  4  on  Kahoolawe) 
may  also  serve  as  areas  for  population 
expansion  during  especially  wet  years 
when  the  nonnative  larval  host  plants 
experience  rapid  growth.  Natural  areas 
of  primarily  native  vegetation 
containing  the  larval  or  adult  stage 
primary  constituent  elements  and  where 
habitat  could  support  a  moth  population 
and  increase  the  potential  for 
conservation  are  also  proposed  to  be 
designated  as  critical  habitat.  The 
designation  and  protection  of  a  unit  not 
known  to  currently  contain  a  moth 
population  (i.e..  the  unit  on  Molokai), 
but  which  contains  the  PCE's  and  lacks 
some  of  the  serious  threats  to  the 


species,  (see  Table  1)  will  enhance 
population  expansion  and  connectivity, 
thereby  improving  the  likeUhood  of  the 
species'  conservation. 

The  areas  we  are  proposing  to 
designate  as  critical  habitat  provide 
some  or  all  of  the  knovtm  primary 
constituent  elements  for  this  species. 
These  areas  are  on  the  islands  of 
Hawaii,  Kahoolawe,  Maui,  and  Molokai 
between  the  elevations  of  sea  level  to 
1,525  m  (5,000  ft)  within  dry  to  mesic 
shrub  lands  or  forests  containing  one  or 
more  populations  of  the  adult  host 
plants,  or  one  or  more  populations  of 
Nothocestnim  latifolium  or  N. 
breviflonim.  Proposed  critical  habitat 
boimdaries  include  aggregations  of 
native  host  plant  habitat  for  both  larvae 
and  adults,  and  encompass  the  areas 
and  flight  corridors  believed  necessary 
to  sustain  moth  populations. 

In  summary,  tne  long-term  survival 
and  recovery  of  the  Blackburn's  sphinx 
moth  requires  the  designation  of  eight 
critical  habitat  imits  on  four  of  the  main 
Hawaiian  Islands.  One  of  these  habitat 
units  is  currently  not  known  to  be 
occupied  by  the  Blackburn's  sphinx 
moth.  To  recover  the  species,  it  will  be 
necessary  to  conserve  suitable  habitat  in 
this  unoccupied  unit,  which  in  turn  will 
allow  for  the  establishment  of  an 
additional  Blackburn's  sphinx  moth 
population(s)  through  natural 
recruitment  or  managed  re- 
introductions.  Establishment  of  this 
additional  moth  population(s)  will 
increase  the  likelihood  that  the  species 
will  survive  and  recover  in  the  face  of 
normal  and  random  events  (e.g., 
hurricanes,  fire,  alien  species 
introductions,  etc.)  (Mangel  and  Tier 
1994;  Pimm  et  al.  1998;  Stacy  and  Taper 
1992). 

The  lack  of  scientific  data  on 
Blackburn's  sphinx  moth  life  history 
makes  it  impossible  for  us  to  develop  a 
quantitative  model  (e.g.,  population 
viability  analysis  (NRC  1995))  to 
identify  the  optimal  number,  size,  and 
location  of  critical  habitat  units 
(Bessinger  and  Westphal  1998:  Ginzburg 
et  al.  1990;  Karieva  and  Wennergren 
1995:  Menges  1990;  Murphy  et  al.  1990; 
Taylor  1995).  At  this  time,  we  are  only 
able  to  conclude  that  the  current  size 
and  distribution  of  the  extant 
populations  are  not  sufficient  to  expect 
a  reasonable  probability  of  the 
Blackburn's  sphinx  moth's  long-term 
survival  and  recovery.  Therefore,  we 
used  the  best  available  information, 
including  scientific  opinion  and 
professional  judgement  of  non-Service 
scientists,  to  identify  as  critical  habitat 
a  reasonable  number  of  additional  units. 
Conservation  of  more  than  eight  units 
could  further  increase  the  probability 
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that  the  species  will  survive  and 
recover;  however,  establishing  and 
conserving  viable  moth  populations  on 
a  total  of  eight  discrete  units  on  four 
islands  will  provide  the  species  with  a 
reasonable  expectation  of  persistence 


and  eventual  recovery,  even  with  the 
high  potential  that  one  or  more  of  these 
subpopulations  will  be  temporarily  lost 
as  a  result  of  normal  or  random  adverse 
events  (Mangel  and  Tier  1994;  Pimm  et 
al.  1998;  Stacey  and  Taper  1992). 


Proposed  Critical  Habitat  Designation 

The  approximate  area  encompassing 
the  proposed  designation  of  critical 
habitat  by  island  and  landownership  is 
shown  in  Table  2. 


Table  2.— Approximate  Proposed  Critical  Habitat  for  the  Blackburn's  Sphinx  Moth  in  Hectares  (ha)  (Acres 
(ac))  BY  Island  and  Land  Ownership  (Area  Estimates  Reflect  Critical  Habitat  Unit  Boundaries,  Not  Pri- 
mary Constituent  Elements  Within) 


Critical  hat>itat  unit 

Island 

State 

Federal 

Private 

Total 

1.    Ahihi-Kinau    NAR— Ulupalakua— 
Aiiwahi Kanain  Maui  Meta  Unit 

Maui  

Maui  

Maui  

Kahoolawe  

Hawaii  

Hawaii  

Hawaii  

Motokai 

11,504  ha 

1  ha 

4,161  ha 

15.216  ha 

27,316  ac  

1  791  ha  

2  ac  

10,281  ac  

959  ha  

37,599  ac 

2  PiMj  O  Kali  Unit 

0  ha 

2,750  ha 

4.425  ac  

213  ha 

Oac 

2.369  ac  

13  ha 

6,794  ac 

3.  Kanaha  Pond— Spfeckelsville  Unit 

Oha 

226  ha 

527  ac 

Oac 

Oha 

31  ac 

0  ha 

559  ac 

4.  Upper  Kahoolawe  Unit 

1  878  ha    

1 ,878  ha 

4,641  ac  

6  ha 

Oac 

Oha 

Oac  

4,641  ac 

5-A.  Kailua-Kona  Unit  A 

119  ha 

125  ha 

15  ac  

Oac 

294  ac 

0  ha 

309  ac 

5-B  Kailua-Kona  Unit  B 

105  ha 

Oha 

105  ha 

258  ac    

Oac 

Oac 

5,264  ha 

258  ac 

6.  Puuwaawaa— Hualalai  Meta  Unit  ... 

12  847  ha       

Oha 

18.111  ha 

31.746  ac  

551  ha          .     ... 

Oac 

13,007  ac 

44,753  ac 

7  Kamoko  Flats Puukolekole  Unit 

Oha 

1,278  ha 

1,829  ha 

1.362  ac 

0  ac    

3,158  ac  

4.520  ac 

Total                                    

28,445  ha 

1  ha 

11,794  ha 

40,240  ha 

70.290  ac  

2  ac  

29,140  ac  

99,433  ac 

The  areas  we  are  proposing  to 
designate  as  critical  habitat  ciurently 
provide  some  or  all  of  the  habitat 
components  necessary  to  meet  the 
primary  biological  needs  of  the 
Blackburn's  sphinx  moth.  Lands 
designated  are  under  Federal,  private, 
and  State  ownership.  Lands  proposed  as 
critical  habitat  have  been  divided  into 
eight  critical  habitat  units. 

We  are  proposing  to  designate  critical 
habitat  on  lands  considered  essential  to 
the  conservation  of  the  moth. 
Conserving  the  moth  includes  the  need 
to  re-establish  historic  and  possibly, 
extirpated  populations  of  Blackbiun's 
sphinx  moth  to  areas  within  one  of  the 
critical  habitat  units,  which  represent  a 
range  of  habitat  and  climate  conditions 
within  the  moth's  former  range.  Re- 
establishing the  species  to  a  diverse  set 
of  habitats  and  climates  containing  the 
primary  constituent  elements  is 
necessary  to  reduce  the  long-term  risk  of 
range-wide  extinction  of  the  species 
{Service  1997). 

A  brief  description  of  each  unit,  and 
reasons  for  proposing  to  designate  it  as 
critical  habitat  are  presented  below. 

Unit  1 :  Ahihi-Kinau  NAR— 
Ulupalakua — Auwahi — Kanaio  Unit 
(Maui) 

Unit  1  consists  of  approximately 
15,216  ha  (37,599  ac)  encompassing 
portions  of  the  leeward  slope  of 


Haleakala.  The  unit  is  bounded  on  the 
northeast  by  the  1,525  m  (5,000  ft) 
elevation  contoiu  of  Haleakala  Volcano, 
to  the  south  by  the  ocean,  to  the  east  by 
the  dry  coast  and  slopes  toward  Kaupo 
Gap,  and  on  the  west  by  the  Haleakala 
Southwest  Ridge.  Natural  features 
within  the  unit  include  widely  spread, 
remnant  dry  forest  communities,  rocky 
coastline,  numerous  cLndercones,  and 
some  of  the  most  recent  lava  flows  on 
Maui.  Vegetation  consists  primarily  of 
mixed-species  mesic,  and  dry  forest 
communities  composed  of  native  and 
introduced  plants,  with  smaller 
amounts  of  dry  coastal  shrub  land  (HHP 
1993). 

This  unit  contains  what  is  probably 
the  largest,  extant  moth  population  or 
meta-population.  This  unit  is  essential 
to  the  species'  conservation  because  it 
contains  native  (Nothocestrum 
latifolium)  and  other  nectar-supplying 
plants  for  adult  moths.  In  addition  to 
providing  essential  habitat  for  the  Maui 
meta-population,  areas  within  this  unit 
provides  temporary  (ephemeral)  habitat 
for  migrating  Blackbiun's  sphinx  moths. 

Unit  2:  PuuO  Kali  Unit  (Maui) 

Unit  2  consists  of  approximately 
2,750  ha  (6,794  ac)  encompassing 
portions  of  the  leeward  slope  of 
Haleakala,  and  adjacent  portions  of  the 
upper,  southeast  isthmus.  The  unit  is 
boimded  on  the  north  and  to  the  south 


by  pasture  lands,  to  the  east  by  the 
lower  slopes  of  Hale^ala  below  the  area 
of  Kula,  and  on  the  west  by  the  coastal 
town  of  Kihei.  Natural  features  within 
the  unit  include  widely  spread,  remnant 
dry  forest  commiuiities,  rugged  aa  lava 
flows,  and  numerous  cindercones 
including  the  highly  visible,  Puu  O  Kali. 
Vegetation  consists  primarily  of  mixed- 
species  mesic,  and  dry  forest 
communities  composed  of  native  and 
introduced  plants,  with  smaller 
amounts  of  dry  coastal  shrub  land  (HHP 
1993).  This  unit  is  essential  to  the 
species'  conservation  because  it 
contains  native  nectar-supplying  plants 
for  adult,  and  areas  within  this  unit 
provide  temporary  (ephemeral)  habitat 
for  migrating  Blackburn's  sphinx  moths. 

Unit  3:  Kanaha  Pond — Spreckelsville 
Unit  (Maui) 

Unit  3  consists  of  approximately  226 
ha  (559  ac)  encompassing  portions  of 
the  Kahului  coastland  and  the  Kanaha 
Pond  State  Sanctuary  on  Maui.  It  is 
bounded  on  the  soudi  by  the  Kahului 
Airport,  on  the  north  by  the  ocean,  on 
the  east  by  sugarcane  fields,  and  to  the 
west  by  the  town  of  Kahului.  Natural 
features  within  the  unit  include  Kanaha 
Pond  and  remnant  coastal  dune 
communities.  Vegetation  consists 
primarily  of  mixed-species,  dry  coastal 
shrub  land  communities  composed  of 
native  and  introduced  plants,  including 
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lonnative  larval  host  plants  (HHP 
2000). 

1 1    Although  devoid  of  naturally 
occurring  Nothocestrum  spp..  the  unit 
cont£uns  adult  moth  primary  constituent 
elements,  and  recent  observations  of 
both  larvae  and  adults  have  been 
documented  in  the  Kanaha- 
Spreckelsville  area.  This  unit  is  also 
considered  essential  to  the  species' 
conservation  because  evidence  indicates 
that  it  provides  refuge  for  moths 
dispersing  to  other  larger  areas.  Because 
it  is  a  State  Wildlife  Sanctuary,  the 
Kanaha  Pond  portion  of  this  unit  is 
currently  managed  to  benefit  resident 
native  species  and  should  benefit  the 
moth  and  its  host  plants  to  some  extent 
(F.  Duvall,  DoFAW,  in  litt.  2001). 
Although  this  area  is  lower  in  elevation 
than  areas  containing  Nothocestrum  emd 
associated  species,  the  persistent 
occurrence  of  Blackburn's  sphinx  moth 
in  this  area  suggests  this  site  plays  an 
important  role  in  moth  population 
dynamics. 

Unit  4:  Upper  Kahoolawe  Unit 
(Kahoolawe) 

Unit  4  consists  of  approximately 
1.878  ha  (4.641  ac),  encompassing 
portions  of  the  upper  elevational 
contour  of  Kahoolawe,  approximately 
above  305  m  (1,000  ft)  in  elevation. 
Kahoolawe  is  located  approximately  1 1 
km  (6.7  mi)  south  of  Maui  Island  and  is 
approximately  11,655  ha  (28.800  ac)  in 
total  land  area.  Natural  featiires  within 
the  luiit  include  the  main  caldera,  Lua 
Makika.  and  Puu  Moaulaiki.  Vegetation 
within  the  proposed  unit  consists 
primarily  of  mixed-species,  mesic  and 
dry  grass  and  shrubland  communities 
composed  of  primarily  introduced 
plants  and  some  native  plant  species 
(HHP  2000). 

This  imit  contains  a  large  moth 
population,  which  may  or  may  not  be 
part  of  the  larger  Maui  populations.  No 
native  Nothocestrum  species  currently 
occur,  but  introduced  tree  tobacco  is 
very  common  as  are  numerous  native 
adult  host  plants  as  described  by  the 
primary  constituent  elements. 
Currently,  the  entire  island  is  devoid  of 
ungulates  and  is  managed  for  control  of 
fire  and  nonnative  species  to  some 
degree.  Because  the  unit  harbors  adult 
native  host  plants  and  is  in  close 
proximity  to  the  large  Maui  moth 
population,  this  unit  is  essential  for 
Blackburn's  sphinx  moth  conservation 
and  would  improve  dispersal  and 
migration  corridors  and  thus  expand 
population  recruitment  potential.  (P. 
Higashino.  pers.  comm..  2001). 


Unit  5-A  and  Unit  5-B:  Kailua-Kona 
Unit  (Hawaii) 

Units  5-A  and  5-B  consists  of 
approximately  230  ha  (567  ac) 
encompassing  portions  of  rugged 
lowland  forest  within  the  boundary  of 
the  Kailua-Kona  township  on  the  island 
of  Hawaii.  They  are  bounded  on  the 
south  by  Kailua-Kona  town,  on  the 
north  by  rugged  lava  flows,  to  the  west 
by  coastal  nonnative  plant  communities, 
and  to  the  east  by  residential  housing 
areas.  Natural  features  within  the  units 
include  rugged  lava  flows.  Vegetation 
consists  primarily  of  mixed-species 
mesic,  and  dry  forest  communities 
composed  of  native  and  introduced 
plants,  with  smaller  amounts  of  dry 
coastal  shrubland  (HHP  2000).  These 
units  contains  the  endangered  larval 
host  plant,  N.  breviflorum.  Adult  and 
larval  moth  sightings  have  been 
docimiented  within  these  imits.  In 
addition  to  providing  habitat  for  this 
moth  population,  lands  proposed  for 
designation  in  Units  5-A  and  5-B  will 
provide  refugia  for  moths  migrating  to 
other  areas  of  existing  suitable  host 
plant  habitat. 

Unit  6:  Puuwaawaa — Hualalai  Meta- 
Unit  (Hawaii) 

Unit  6  consists  of  approximately 
18,111  ha  (44,753  ac)  encompassing 
portions  of  the  flows  and  northwest 
slopes  of  the  Hualalai  volcano  on  the 
island  of  Hawaii.  It  is  bounded  on  the 
south  by  the  Kailua-Kona  region  and 
large  expanses  of  barren  lava  flows,  on 
the  north  by  Parker  Ranch  and  large 
expanses  of  nonnative  grass  lands,  to 
the  east  by  upper  slopes  of  Hualalai 
volcano,  and  to  the  west  by  lava  flows 
and  coastland.  Natiu'al  featxu^s  within 
the  luiit  include  the  Puuwaawaa 
cindercone  and  significant  stands  of 
native,  dry  forest  including  large 
numbers  of  Nothocestrum  breviflorum 
host  plants  (Perry  2001).  Vegetation 
consists  primarily  of  mixed-species 
mesic.  and  dry  forest  communities 
composed  of  native  and  introduced 
plants,  with  smaller  amounts  of  dry 
coastal  shrubland  (HHP  2000). 

Frequent  and  persistent  observations 
of  both  moth  larvae  and  adults 
throughout  this  unit  indicate  that  this 
unit  contains  the  largest  population  of 
Blackburn's  sphinx  moth  on  the  island 
of  Hawaii.  In  addition  to  providing 
habitat  for  this  population,  proposed 
lands  in  Unit  6  provide  refugia  for 
migrating  moths  to  other  areas  of 
existing  suitable  host  plant  habitat.  As 
previously  discussed,  given  the  large 
size  and  strong  flight  capabilities  of  the 
Blackburn's  sphinx  moth,  support  for 
moth  population  linkages  requires 


habitat  in  large  contiguous  blocks  or 
within  a  matrix  of  undeveloped  habitat 
(Mchityre  and  Barrett  1992;  A. 
Medeiros,  pers.  comm.,  1998;  S. 
Montgomery,  pers.  comm..  2001; 
Roderick  and  Gillespie  1997;  Van 
Gelder  and  Conant  1998). 

Unit  7:  Kamoko  Flats— Puuitolekole 
Unit  (Molokai) 

Unit  7  consists  of  approximately 
1.829  ha  (4.520  ac)  encompassing 
portions  of  the  higher,  yet  drier  portions 
of  east  Molokai.  It  is  bounded  on  the  ' 
north  by  wet  forests,  to  the  south  by 
drier  coastland,  to  the  east  by  rugged, 
dry  gullies  and  valleys,  and  to  the  west 
by  dry  to  mesic,  lowland  forest.  Natural 
featiu^s  within  the  imit  include 
nimierous  forested  ridges  and  gullies. 
Vegetation  consists  primarily  of  mixed- 
species  mesic,  and  dry  forest 
conununities  composed  of  native  and 
introduced  plants  (HHP  2000). 

This  unit  is  part  of  the  historical  range 
of  the  moth.  This  unit  is  not  known  to 
currently  contain  a  moth  population, 
but  it  does  contain  native  Nothocestrum 
host  plants,  including  N.  longifolium 
and  N.  latifolium  (Wood  2001a)  as  well 
as  adult  native  host  plants.  Because  the 
Molokai  unit  contains  both  larval  and 
adult  native  host  plants  and  is  in  close 
proximity  to  the  large  Maui  population, 
this  unit  is  essential  for  Blackburn's 
sphinx  moth  conservation  because  it 
would  allow  the  species  to  expand  into 
an  area  formerly  part  of  its  historical 
range  and  in  very  close  proximity  to  its 
ciurent  range  on  the  island  of  Maui. 
Furthermore,  it  may  facilitate  dispersal 
and  provide  a  flight  corridor  for  moths 
eventually  migrating  to  the  island  of 
Oahu,  also  part  of  its  historical  range. 

Due  to  its  proximity  to  the  island  of 
Maui  where  the  current  and  presumed 
highest  historical  concentration  of 
Blackburn's  sphinx  moth  occurred  and 
because  this  unit  contains  dry  and 
me$ic  habitats  which  are  known,  both 
currently  and  historically,  to  support 
the  larval  and  adult  native  host  plants, 
researchers  believe  Blackburn's  sphinx 
moth  will  re-establish  itself  on  this  unit 
over  time.  (F.  Howarth,  pers.  comm.. 
2001).  Furthermore,  this  unit  lacks  some 
of  the  serious  potential  threats  to  the 
moth  (see  Table  1).  Conserving  and 
restoring  moth  populations  in  multiple 
locations  will  decrease  the  likelihood 
that  the  effect  of  any  single  alien 
parasite  or  predator  or  combined 
pressure  of  such  species  and  other 
threats  could  result  in  the  diminished 
vigor  or  extinction  of  the  moth. 
Including  this  unit  within  the 
designation  will  also  reduce  the 
possibility  of  the  species"  extinction 
from  catastrophic  events  impacting  the 
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existing  populations  on  other  islands. 
Designating  Blackburn's  sphinx  moth 
critical  habitat  within  this  area  on 
Molokai  is  complementary  to  existing 
and  planned  management  activities  of 
the  landowners.  The  proposed  critical 
habitat  unit  lies  within  a  larger,  existing, 
conservation  area  to  be  managed  for 
watershed  conservation  and  the 
conservation  of  endangered  and  rare 
species.  The  landowners,  Stateand 
Federal  resource  agencies,  and  local 
citizens  groups  are  involved  with  these 
planned  natural  resource  management 
activities  on  Molokai. 

Application  of  the  Section  3(5)(A) 
Criteria  Regarding  Special  Management 
Considerations  or  Protection 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  any  area 
so  designated  must  also  require  "special 
management  considerations  or 
protections."  Special  management  and 
protection  are  not  required  if  adequate 
management  and  protection  are  already 
in  place.  Adequate  special  management 
or  protection  is  provided  by  a  legally 
operative  plan  or  agreement  that 
addresses  the  maintenance  and 
improvement  of  the  primary  constituent 
elements  important  to  the  species  and 
manages  for  the  long-term  conservation 
of  the  species.  If  any  areas  containing 
the  primary  constituent  elements  are 
currently  being  managed  to  address  the 
conservation  needs  of  Blackburn's 
sphinx  moth  and  do  not  require  special 
management  or  protection,  such  areas 
would  not  be  included  in  a  critical 
habitat  designation  because  they  would 
not  meet  the  definition  of  critical  habitat 
in  section  3(5)(A)(i)  of  the  Act. 

We  used  the  following  three 
guidelines  to  determine  if  a  plan 
provides  adequate  management  or 
protection — (1)  A  ciirrent  plan 
specifying  the  management  actions  must 
be  complete  and  provide  sufficient 
conservation  benefit  to  the  species,  (2) 
the  plan  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  implemented,  and  (3)  the  plan 
must  provide  assurances  that  the 
conservation  management  strategies  will 
be  effective.  In  determining  if 
management  strategies  are  likely  to  be 
implemented,  we  considered  whether: 
(1)  A  management  plan  or  agreement 
exists  that  specifies  the  management 
actions  being  implemented  or  to  be 
implemented;  (2)  there  is  a  timely 
schedule  for  implementation;  (3)  there 
is  a  high  probability  that  the  funding 
source(s)  or  other  resources  necessary  to 
implement  the  actions  will  be  available; 
and  (4)  the  pjirty(ies)  have  the  authority 
and  long-term  commitment  to  the 
agreement  or  plan  to  implement  the 


management  actions,  as  demonstrated, 
for  example,  by  a  legal  instrument 
providing  enduring  protection  and 
management  of  the  lands.  In 
determining  whether  an  action  is  likely 
to  be  effective,  we  considered  whether: 
(1)  The  plan  specifically  addresses  the 
management  needs,  including  reduction 
of  threats  to  the  species;  (2)  such  actions 
have  been  successful  in  the  past;  (3) 
there  are  provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions;  and  (4)  adaptive 
management  principles  have  been 
incorporated  into  the  plan. 

Based  on  information  provided  to  us 
by  land  owners  and  managers  to  date, 
we  find  that  no  areas  are  adequately 
managed  and  protected  to  address  the 
threats  to  Blackburn's  sphinx  moth. 
Several  areas,  especially  within  Units  1, 
2,  4,  6,  and  7  are  covered  under  current 
management  plans  and  are  being 
managed  in  a  manner  that  meets  some 
of  the  conservation  needs  of  Blackburn's 
sphinx  moth  including  fire  and  ungulate 
management.  However,  we  find  that  in 
none  of  these  areas  does  the  present 
management  adequately  address  the 
needs  of  the  species  by  reducing  all  of 
the  primary  threats  to  this  species 
including  the  loss  of  host  plant 
fecundity.  Furthermore,  all  of  the  plans 
lack  a  timely  schedule  for 
implementation;  a  high  probability  of 
funding  source{s)  or  other  resources 
necessary  to  implement  the  necessary 
actions;  and  sufficient  landowner/ 
management  authority  or  long-term 
commitment  to  implement  the 
management  actions,  as  demonstrated, 
for  example,  by  a  legal  instrument 
providing  enduring  protection  and 
management  of  the  lands. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7{a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not.  destroy  or 
adversely  modify  critical  habitat. 
Destruction  or  adverse  modification 
occurs  when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations,  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 


is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  a  biological  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  critical 
habitat  is  designated,  if  no  significant 
new  information  or  changes  in  the 
action  alter  the  content  of  the  opinion 
(see  50  CFR  402.10(d)). 

Section  7  of  the  Act  and  its 
implementing  regulations  require 
Federal  agencies  to  consult  with  us  if  a 
proposed  action  may  affect  a  listed 
species  or  its  critical  habitat  (16  U.S.C. 
1536;  50  CFR  402.14(a)).  If  after 
consultation,  we  issue  a  biological 
opinion  concluding  that  a  project  is 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat, 
we  also  provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  re-initiation  of 
consultation  with  us  on  actions  for 
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vhich  formal  consultation  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  Blackburn's  sphinx  moth  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  on  non-Federal 
lands  requiring  a  permit  from  a  Federal 
agency,  such  as  a  permit  from  the  U.  S. 
Army  Corps  of  Engineers  under  section 
404  of  the  Clean  Water  Act,  or  some 
other  Federal  action,  including  funding 
[e.g.,  the  Federal  Highway 
Administration,  Federal  Aviation 
Administration,  Federal  Emergency 
Management  Agency,  or  Natural 
Resources  Conservation  Service)  will 
also  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
affected  by  such  designation.  We  note 
that  such  activities  may  also  jeopardize 
the  continued  existence  of  the  species. 
Activities  that  may  directly  or  indirectly 
adversely  affect  critical  habitat  include, 
but  are  not  limited  to: 

(1)  Removing,  thinning,  or  destroying 
Blackburn's  sphinx  moth  habitat  (as 
defined  in  the  primary  constituent    . 
elements  discussion),  whether  by 
burning,  mechanical,  chemical,  or  other 
means  (e.g.,  wood  cutting,  grading, 
overgrazing,  construction,  road 
building,  mining,  herbicide  application, 
etc.). 

(2)  Appreciably  decreasing  habitat 
alue  or  quality  through  indirect  effects 

(e.g.,  introduction  or  promotion  of 
invasive  plant  species,  forest 
fragmentation,  overgrazing, 
augmentation  of  feral  ungulate 
populations,  water  diversion  or 
impoundment,  groundwater  pumping, 
or  other  activities  that  alter  water 
quality  or  quantity  to  an  extent  that  they 
affect  vegetation  structure)  and  activities 
that  increase  the  risk  of  fire. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
Thus,  actions  which  may  already 
require  consultation  include,  but  are  not 
limited  to: 

(1)  Development  on  private  or  State 
lands  requiring  funding  or  authorization 
from  other  Federal  agencies,  such  as  the 


Department  of  Housing  and  Urban 
Development; 

(2)  Military  training  or  similar 
activities  of  the  U.S.  Department  of 
Defense  (Army,  Navy,  and  National 
Cuard)  on  State-owned  lands  (e.g., 
Kanaio  Training  Area); 

(3)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(4)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
by  Federal  agencies; 

(5)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency;  and 

(6)  Activities  not  previously 
mentioned  that  are  funded  or  authorized 
by  the  U.S.  Department  of  Agriculture 
(Forest  Service,  Nat\iral  Resources 
Conservation  Service),  Department  of 
Defense,  Department  of  Transportation, 
Department  of  Energy,  Department  of 
the  Interior  (U.S.  Geological  Survey, 
National  Park  Service),  Department  of 
Commerce  (National  Oceanic  and 
Atmospheric  Administration), 
Environmental  Protection  Agency,  or 
any  other  Federal  agency. 

Upon  publication  of  this  proposed 
rule.  Federal  agencies  would  also  be 
required  to  confer  with  the  Service  on 
effects  to  critical  habitat  if  such  actions 
may  destroy  or  adversely  modify 
proposed  critical  habitat.  Upon 
publication  of  a  final  rule  designating 
critical  habitat.  Federal  agencies  would 
need  to  include  consideration  of  effects 
to  critical  habitat  in  consultations  on 
these  actions. 

If  you  have  questions  regarding 
whether  specific  activities  would 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and  plants 
and  inquiries  about  prohibitions  and 
permits  should  be  directed  to  the  U.S. 
Fish  and  Wildlife  Service,  Endangered 
Species  Act  Section  10  Program  at  the 
same  address. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  that  we 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 


impacts  of  designating  these  areas  as 
critical  habitat  prior  to  making  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  are  particularly 
interested  in  comments  concerning: 

(1)  The  reasons  why  any  proposed 
area  shoiUd  or  should  not  be  determined 
to  be  critical  habitat  as  provided  by 
section  4  of  the  Act  and  50  CFR 
424.12(a)(1),  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Any  areas  on  the  islands  of  Maui, 
Hawaii,  Kahoolawe,  Molokai,  or  the 
other  main  Hawaiian  Islands  not 
included  in  this  proposed  designation 
that  may  be  considered  essential  to  the 
species'  conservation  and  recovery  and 
should  be  included  in  the  final 
designation; 

(3)  Specific  information  on  the 
number  and  distribution  of  the 
Blackburn's  sphinx  moth  and  what 
habitat  is  essential  to  the  conservation 
of  this  species  and  why; 

(4)  Whether  lands  within  proposed 
critical  habitat  are  currently  being 
managed  to  address  conservation  needs 
of  the  Blackburn's  sphinx  moth; 

(5)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(6)  Military  training  or  similar 
activities  of  the  U.S.  Department  of 
Defense  (Army,  Navy,  and  National 
Guard)  on  State-owned  lands  (e.g., 
Kanaio  Training  Area); 

(7)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(8)  Whether  future  development  and 
approval  of  conservation  measures  (e.g.. 
Conservation  Agreements,  Safe  Harbor 
Agreements,  etc.)  should  be  excluded 
from  critical  habitat  and,  if  so,  by  what 
mechanism;  and. 

(9)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Blackburn's  sphinx  moth, 
such  as  those  derived  from  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
eco-tourism,  enhanced  watershed 
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protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs]. 

If  we  receive  information  that  any  of 
the  areas  proposed  as  critical  habitat  are 
currently  being  managed  to  address  the 
conservation  needs  of  the  Blackburn's 
sphinx  moth  and  provide  adequate 
management  and  protection,  we  would 
remove  such  areas  from  the  final  rule 
because  they  would  not  meet  the 
definition  of  critical  habitat  in  section 
3(5){A)(i)  of  the  Act.  If  you  wish  to 
comment,  you  may  submit  yoiu 
comments  and  materials  concerning  this 
proposal  by  either  of  the  following 
methods: 

1.  You  may  submit  written  comments 
and  information  to  Paul  Henson,  Field 
Supervisor,  Pacific  Islands  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  300  Ala  Moana  Boulevard, 
Room  3-122.  Box  50088.  Honolulu,  HI 
96850. 

2.  You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Fish 
and  Wildlife  Office.  300  Ala  Moana 
Boulevard,  Room  3-122,  Honolulu, 
Hawaii. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoius. 
Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominently  at  the  begiiming  of 
your  comment.  To  the  extent  consistent 
with  appUcable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Pacific  Islands  Fish  and 
Wildlife  Office  in  Honolulu. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 


reviewers  inunediately  following 
publication  in  the  Federal  Register.  We 
will  invite  the  peer  reviewers  to 
conunent,  diuing  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designations  of  critical  habitat.  We  will 
consider  all  comments  and  data 
received  during  the  60-day  comment 
period  on  this  proposed  rule  during 
preparation  of  a  final  rule-making. 
Accordingly,  the  final  decision  may 
differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  imderstand.  We  invite 
yoiu  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following — (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  notice? 
What  else  co\Ud  we  do  to  make  this 
proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street  NW., 
Washington.  DC  20240.  You  also  may  e- 
mail  comments  to:  Exsec@ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
(E.O.)  12866,  this  document  is  a 
significant  rule  and  has  been  revievyed 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
four  criteria  discussed  below.  We  are 
preparing  a  draft  economic  analysis  of 
this  proposed  action,  which  will  be 
available  for  public  comment,  to 
determine  the  economic  consequences 
of  designating  the  specific  areas  as 
critical  habitat.  The  availability  of  the 
draft  economic  analysis  will  be 
announced  in  the  Federal  Register  so 
that  it  is  available  for  public  review  and 
comment. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  would  be 
excluded  from  critical  habitat 
designation  pursuant  to  section  4  of  the 
Act.  we  do  not  believe  this  rule  will 
have  an  annual  effect  on  the  economy 


of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
jobs,  the  enviroiunent.  public  health  or 
safety,  or  State,  local  or  tribal 
conununities.  Therefore,  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  pursuant  to  E.O.  12866  is 
required. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency.  Section  7  of  the  Act  requires 
Federal  agencies  to  ensure  that  they  do 
not  jeopardize  the  continued  existence 
of  the  species.  Section  7  also  requires 
Federal  agencies  to  consult  with  us  if  a 
proposed  action  may  affect  a  listed 
species  or  its  critical  habitat.  Based  on 
oiu-  experience  with  the  species  and  its 
needs,  we  believe  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  jeopardy  to  the  species  under  the  Act 
in  areas  occupied  by  the  species. 

Accordingly,  we  do  not  expect  the 
designation  of  areas  as  critical  habitat 
within  the  geographical  range  of  the 
species  to  have  any  incremental  impacts 
on  what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding.  The 
designation  of  areas  as  critical  habitat 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation  may  have  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
who  receive  Federal  authorization  or 
funding  that  are  not  attributable  to  the 
species  listing.  We  will  evaluate  any 
impact  through  oiu°  economic  analysis 
(required  under  section  4  of  the  Act:  see 
the  "Exclusions  Under  Section  4(b)(2)" 
section  of  this  rule).  Non-Federal 
persons  who  do  not  have  a  Federal 
sponsorship  of  their  actions  are  not 
restricted  by  the  designation  of  critical 
habitat. 

(b)  We  do  not  bfelieve  this  rule  would 
create  inconsistencies  with  other 
agencies'  actions.  As  discussed  above. 
Federal  agencies  have  been  required  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  BlackbiuTi's  sphinx  moth  since  its 
listing  in  February  2000  (65  FR  4770). 
We  will  evaluate  any  additional  impact 
through  our  economic  analysis.  Because 
of  the  potential  for  impacts  on  other 
Fedenil  agencies'  activities,  we  will 
continue  to  review  this  proposed  action 
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for  any  inconsistencies  with  other 
Federal  agencies'  actions. 

(c)  We  do  not  believe  this  rule,  if 
made  final,  would  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensiu-e  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  a  listed  species, 
and.  as  discussed  above,  we  will 
evaluate  any  additional  impacts  through 
an  economic  analysis. 

(d)  OMB  has  determined  that  this  rule 
raises  novel  legal  or  policy  issues  and, 
as  a  result,  this  rule  has  undergone  OMB 
review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Act  (SBREFA)  of  1996),  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  govenunent  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  SBREFA  also  amended  the  RFA 
to  require  a  certification  statement.  In 
today's  rule,  we  are  certifying  that  the 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities 
for  the  reasons  described  below. 
However,  should  the  economic  analyses 
prepared  pursuant  to  section  4(b)(2)  of 
the  ESA  indicate  otherwise,  we  will 
revisit  this  determination  at  that  time. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  S5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  aimual  business. 


special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultiu'al  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
proposed  critical  habitat  designations  of 
very  limited  extent,  we  may  aggregate 
across  all  industries  and  consider 
whether  the  total  number  of  small 
entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non-  . 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
is  present.  Federal  agencies  are  already 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  the  Blackburn's  sphinx  moth. 
If  this  critical  habitat  designation  is 
finalized.  Federal  agencies  must  also 
consult  with  us  if  their  activities  may 
affect  designated  critical  habitat. 
However,  we  do  not  believe  this  will 
result  in  any  additional  regulatory 
burden  on  Federal  agencies  or  their 
applicants  because  consultation  would 
already  be  required  due  to  the  presence 
of  the  listed  species,  and  the  duty  to 
avoid  adverse  modification  of  critical 
habitat  would  not  trigger  additional 
regulatory  impacts  beyond  the  duty  to 
avoid  jeopardizing  the  species. 

Even  ii  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 


activities.  However,  Blackburn's  sphinx 
moth  has  only  been  listed  since 
February  2000,  and  there  have  been 
only  five  informal  consultations 
involving  the  species.  Therefore,  the 
requirement  to  reinitiate  consultations 
for  ongoing  projects  is  not  anticipated  to 
affect  a  substantial  number  of  small 
entities. 

When  the  species  is  clearly  not 
present,  designation  of  critical  habitat 
could  trigger  additional  review  of 
Federal  activities  under  section  7  of  the 
Act.  Blackburn's  sphinx  moth  has  been 
listed  only  a  relatively  short  time  and 
there  have  been  no  activities  with 
Federal  involvement  in  these  areas 
during  this  time.  There  is  a  history  of 
only  five  informal  consultations  based 
on  the  listing  of  this  species  to  date. 
Therefore,  for  the  purposes  of  this 
review  and  certification  under  the 
Regulatory  Flexibility  Act.  we  are 
assuming  that  any  fut\u«  consultations 
in  the  areas  proposed  as  critical  habitat 
will  be  due  to  the  critical.habitat 
designation. 

One  of  the  proposed  designation  is 
partially  on  Federal  lands.  All  of  the 
eight  units  are  partially  or  entirely  on 
lands  owned  and  managed  by  the  State 
of  Hawaii,  which  is  not  a  small  entity 
for  purposes  of  this  analysis.  This 
includes  units  within  the  Ahihi-Kinau 
NAR.  Kanaio  NAR.  Kanaha  State  Bird 
Sanctuary,  or  the  Kahoolawe  Island 
Reserve.  All  of  these  land  areas  are 
primarily  managed  for  conservation  of 
natiu-al  resources,  including  threatened 
and  endangered  species.  On  State  lands, 
activities  with  no  Federal  involvement 
would  not  be  affected  by  the  critical 
habitat  designation. 

Six  of  the  eight  units  of  the  proposed 
designation  are  partially  on  privately- 
owned  land.  On  private  lands,  activities 
that  lack  Federal  involvement  would 
not  be  affected  by  the  critical  habitat 
designation.  Other  than  some 
agriculture  and  ranching,  no  activities  of 
an  economic  nature  currently  occur  on 
the  private  lands  in  the  area 
encompassed  by  this  proposed 
designation.  Furthermore,  many  of  these 
areas  are  within  a  State  Conservation 
District  and  have  a  very  limited  range  of 
allowable  activities  that  could  occur 
there  under  the  State  Conservation 
District  Use  permitting  program. 
Because  of  the  Conservation  District 
zoning,  and  because  many  of  the  sites 
are  so  remote  and  inaccessible  that  off- 
road  vehicular  transport  or  hiking  is 
normally  required  for  access,  new 
commercial  or  additional  agricultural 
development  is  unlikely  even  at  a  small 
scale.  'Therefore,  Federal  agencies  such 
as  the  Economic  Development 
Administration,  which  is  occasionally 


40650 


Federal  Register /Vol.  67,  No.  114 /Thursday,  June  13,  2002  /  Proposed  Rules 


involved  in  funding  municipal  projects, 
are  unlikely  to  be  involved  in  projects 
in  these  areas.  Informal  consultation 
under  section  7  of  the  Act  between  us 
and  smother  Federal  agency  has 
occurred  a  total  of  five  times, 
specifically  on  the  island  of  Kahoolawe 
and  entirely  involved  the  Department  of 
the  Navy. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  would  be 
at  risk  of  violating  section  7(a)(2)  of  the 
Act  if  it  chose  to  proceed  without 
implementing  the  reasonable  and 
prudent  alternatives.  Secondly,  if  we 
find  that  a  proposed  action  is  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  animal  species,  we  may  identify 
reasonable  and  prudent  measures 
designed  to  minimize  the  amount  or 
extent  of  take  and  require  the  Federal 
agency  or  applicant  to  implement  such 
measures  through  non-disci%tionary 
terms  and  conditions.  However,  the  Act 
does  not  prohibit  the  take  of  listed  plant 
species  or  require  terms  cmd  conditions 
to  minimize  adverse  effect  to  critical 
habitat.  We  may  also  identify 
discretionary  conservation 
reconunendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects-including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 


modification  determinations  in  section 
7  consultations-can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  only  a  minimal  consultation 
history  for  Blackburn's  sphinx  moth,  we 
can  only  describe  the  general  kinds  of 
actions  that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  oiu  understanding  of 
the  needs  of  the  species  and  the  threats 
it  faces,  especially  as  described  in  the 
final  listing  rule  and  in  this  proposed 
critical  habitat  designation,  as  well  as 
our  experience  with  native  Hawaiian 
arthropods  in  Hawaii.  The  kinds  of 
actions  that  may  be  included  in  future 
reasonable  and  prudent  alternatives 
include  conservation  set-asides, 
management  of  competing  non-native 
species  and  predators,  restoration  of 
degraded  habitat,  construction  of 
protective  fencing,  and  regular 
monitoring.  These  measures  are  not 
likely  to  result  in  a  significant  economic 
impact  to  project  proponents.  As 
required  under  section  4(b)(2)  of  the 
Act,  we  will  conduct  an  analysis  of  the 
potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  this  designation. 

In  siunmary,  we  have  considered 
whether  this  proposed  nile  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  It 
would  not  affect  a  substantial  number  of 
small  entities.  The  entire  designation 
involves  eight  sites  partially  or  entirely 
on  State  lands,  one  site  partially  on 
Federal  land,  and  six  sites  partially  on 
privately  owned  lands,  all  of  which  are 
located  in  areas  where  likely  future  land 
uses  are  not  expected  to  result  in 
Federal  involvement  or  section  7 
consultations.  As  discussed  earlier, 
many  of  the  private  lands  are  within  a 
State  Agricultural  District  where  few 
commercial  activities  are  imdertaken,  or 
within  a  State  Conservation  District 
where  no  commercial  activities  are 
undertaken  at  those  locations  and, 
therefore,  are  not  likely  to  require  any 
Federal  authorization.  In  these  areas. 
Federal  involvement — and  thus  section 
7  consultations,  the  only  trigger  for 
economic  impact  under  this  rule — 
would  be  limited  to  a  small  subset  of  the 
area  proposed.  The  most  likely  Federal 
involvement  would  be  through  a  habitat 
restoration  or  conservation  activity  for 
this  species  or  another  federally  listed 
endangered  or  threatened  species. 


Because  of  the  rugged  terrain  and 
extreme  remoteness  of  most  of  the 
proposed  designation  areas,  we 
anticipate  that  projects  involving 
Federal  agencies  will  be  infrequent. 
This  rule  would  result  in  project 
modifications  only  when  proposed 
Federal  activities  would  destroy  or 
adversely  modify  critical  habitat.  While 
this  may  occur,  it  is  not  expected 
frequently  enough  to  affect  a  substantial 
number  of  small  entities.  Even  when  it 
does  occm-,  we  do  not  expect  it  to  result 
in  a  significant  economic  impact,  as  the 
measures  included  in  reasonable  and 
prudent  alternatives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  We  are 
certifying  that  the  proposed  designation 
of  critical  habitat  for  Blackburn's  sphinx 
moth  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  an  initial 
regulatory  flexibiiity  analysis  is  not 
required.  However,  should  the 
economic  analyses  of  this  proposed  rule 
indicate  that  there  may  be  significant 
economic  impacts  on  a  substantial 
number  of  small  entities,  we  will  revisit 
this  determination. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 

(a)  We  believe  this  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas.  In  our  economic 
analysis,  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Govenunent  Actions  and 
Interference  with  Constitutionally 
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Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  Blackburn's  sphinx  moth 
in  a  preliminary  takings  implication 
assessment.  The  takings  implications 
assessment  concludes  that  this  proposed 
rule  does  not  pose  significant  takings 
implications.  Once  the  revised 
economic  analysis  is  completed  for  this 
proposed  rule,  we  will  review  and 
revise  this  preliminary  assessment  as 
warranted. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  ceriain  actions. 
Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Federalism 

hi  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
in  areas  currently  occupied  by  the 
Blackburn's  sphinx  moth  would  have 
little  incremental  impact  on  State  and 
local  governments  and  their  activities. 
The  designations  may  have  some  benefit 
to  these  governments  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning  rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 


Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  designate  critical 
habitat  in  accordance  with  the 
provisions  of  the  Act.  The  Office  of  the 
Solicitor  will  review  the  final 
determination  for  this  proposal.  We  will 
make  every  effort  to  ensure  that  the  final 
determination  contains  no  drafting 
errors,  provides  clear  standards, 
simplifies  procedures,  reduces  burdens, 
and  is  clearly  written,  such  that  the  risk 
of  litigation  is  minimized.  The  proposed 
rule  uses  standard  property  descriptions 
and  identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  Blackburn's  sphinx 
moth. 

Paperwork  Reduction  Act  of  1 995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.}. 
This  rule  will  not  impose  new  record- 
keeping or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  as  amended.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994, 
"Govemment-to-Government  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responisibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-govemment  basis.  The 
proposed  designation  of  critical  habitat 
for  Blackburn's  sphinx  moth  does  not 
contain  any  Tribal  lands  or  lands  that 
we  have  identified  as  impacting  Tribal 
trust  resources. 
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List  of  Subfects  in  SO  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements,  Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17-{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625,  100  Stal.  3500:  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Moth,  Blackburn's  Sphinx"  under 
"INSECTS"  to  read  as  follows: 

S 1 7.1 1     Endangered  and  threatened 
wildlife. 

*        *         *        *        • 

(h)*  •  • 


wPGCtGS 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  en- 
dangered or  threat- 
ened 


Status      When  listed      Critical  habitat 


Special 
mies 


INSECTS 
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Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  en- 
dangered or  threat- 
ened 


Status      When  listed      Critical  hat>itat 


Special 
rules 


Moth,  Blackburn's 
sphinx. 


Manduca 
blackbumi. 


U.S.A.  (HI)  NA E 


682     17.95(i) 


NA 


3.  Amend  §  17.95{i)  by  adding  critical 
habitat  for  the  Blackburn's  sphinx  moth 
{Manduca  blackbumi)  in  the  same 
alphabetical  order  as  this  species  occurs 
in  §  17.11(h),  to  read  as  follows: 

§  1 7.95    Critical  habitat— fish  and  wildlife. 

***** 

(i)  Insects. 

***** 

Blackburn's  Sphinx  Moth  [Manduca 
blackbumi) 

(1)  Critical  habitat  units  are  depicted 
for  the  islands  of  Maui,  Kahoolawe, 
Hawaii,  and  Molokai  on  the  maps 
below. 

(2)  Found  within  these  areas  are  the 
primary  constituent  elements  of  critical 
habitat  for  Blackburn's  sphinx  moth  that 
includes  specific  habitat  components 


identified  as  essential  for  the  primary 
biological  needs  of  foraging,  sheltering, 
maturation,  dispersal,  breeding,  and  egg 
laying.  The  primary  constituent 
elements  required  by  Blackburn's 
sphinx  moth  larvae  for  foraging  and 
maturation  are  the  two  identified  larval 
host  plant  species  within  the  endemic 
Nothocestnim  genus  (Nothocestrum 
breviflorum  and  Nothocestrum 
latifolium)  and  the  dry  and  mesic 
habitats  between  the  elevations  of  sea 
level  and  1,525  m  (5,000  ft)  and 
receiving  between  25  and  250  cm  (10 
and  100  in)  of  annual  precipitation  that 
currently  support  or  historically  have 
supported  these  plants.  The  primary 
constituent  elements  required  by 
Blackburn's  sphinx  moth  adults  for 
foraging,  sheltering,  dispersal,  breeding, 
and  egg  production  are  native,  nectar- 


supplying  plants,  including  but  not 
limited  to  Ipomoea  spp.,  Capparis 
sandwicbiana,  and  Plumbago  zeylanica 
and  the  dry  and  mesic  habitats  between 
the  elevations  of  sea  level  and  1,525  m 
(5,000  ft)  and  receiving  between  25  and 
250  cm  (10  and  100  in)  of  annual 
precipitation  that  currently  support  or 
historically  have  supported  these  plants. 

(3)  Critical  habitat  does  not  include 
existing  man-made  featiues  and 
structures  within  the  boundaries  of  the 
mapped  imits,  such  as  houses,  offices, 
warehouses,  stores,  or  any  other 
buildings,  roads,  aqueducts,  antennas, 
towers,  water  tanks,  agricultural  fields, 
paved  areas,  residential  lawns,  gardens, 
parking  lots,  cemeteries,  and  any  other 
urban  landscaped  areas  or  man-made 
structures. 


Niihau 


Map  1  •  State  of  Hawaii 

General  LocaHons  of  Units  for  Blackburn's  Sphinx  Moth 

on  Molokaif  Maui,  Kahoolawe,  and  Hawaii 


Oitei 


Molokai 


Lanai\J)    ^^        J) 


Kahoolawe 


^H    Proposed  Critical  Habitat  Units 

50  0  50  NIanMMn 

SO  0  SO 


Hawaii 
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(4)  Critical  Habitat  Unit  1:  Island  of 
Maui,  Ahihi-Kinau  NAR — Ulupalakua — 
Auwahi — Kanaio  Meta  Unit  (15,217  ha; 
37,603  ac). 

(i)  Unit  consists  of  eighteen  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  4  with  the  units  in  meters 
using  North  American  Datum  of  1983 
(NAD83):  coastline.  766711,  2282647; 
766747, 2282662;  767710, 2282266; 
769673,  2283077;  771466,  2284436; 
774373, 2286248;  774750,  2286890; 
775222, 2286928; 775776,  2286374; 
776595, 2286552; 777581, 2286456; 
779622, 2286089;  782827, 2286695; 


789629,  2288724;  790001, 2287513; 
789133, 2286682; 789642, 2282642; 
789689,  2282548.  coastline. 

(ii)  Excluding  one  area  (502  ha;  1,241 
ac)  with  eleven  boundary  points  with 
the  following  coordinates  in  UTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83): 


774448, 2284474 
775562,  2284002 
775203, 2282020 
774505,  2281416 
773957,  2282247 
773806,  2284304 


774807,  2284493; 
775392, 2282436; 
775033, 2281700; 
773882, 2281643; 
773165, 2282492; 


(5)  Critical  Habitat  Unit  2:  Island  of 
Maui,  Puu  O  Kali  Unit  (2,750  ha;  6,794 
ac) 

(i)  Unit  consists  of  twelve  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  4  with  the  units  in  meters 
using  North  American  Datum  of  1983 
(NAD83):  768031,  2292836;  768276, 
2295610;  768897,  2295644;  770362, 
2295705; 771540, 2297064;  773291, 
2296777;  775265,  2296040;  774448. 
2294006; 774392,  2292779;  773825, 
2291760; 772557. 2291243;  770315. 
2292439. 

(ii)  Units  1  and  2  map  follows: 


Map  2  -  Units  1  and  2  -  Island  of  Maui 
Ahihi  -  Kinau  NAR  -  Ulupalakua  - 
Auwahi  -  Kanaio  (Unit  I) 
Puu  O  Kali  (Unit  2) 

0  3  6  Kilometers 


6  MHm 


|_J  Proposed  Critical  Habitat  Unit 

A  .■••  1 ,000  ft  Contour  Lines 
/\/  Primary  Roads 
'./^x  , '  Coastline 


(6)  Critical  Habitat  Unit  3:  Island  of  2314137;  767760,  2313845 

Maui,  Kanaha  Pond— Spreckelsville  2314040;  767504.  2314125 

Unit  (226  ha;  559  ac).  2313625;  766566,  2313467 

(i)  Unit  consists  of  32  boundary  points  2313174;  765615,  2312894 

connecting  to  the  coastline  with  the  2312662;  765152,  2312516 

following  coordinates  in  UTM  Zone  4  2312187;  764298,  2312089 

with  the  units  in  meters  using  North  2312370;  764115,  2312821 

American  Datum  of  1983  (NAD83):  2313077;  768327,  2314328 

coastline;  768327,  2314328;  768382,  2314137;  767760,  2313845; 


767663, 
766602, 
765920, 
765481, 
765017, 
763994, 
764262, 
768382, 
767663, 


2314040;  767504, 2314125; 766602. 
2313625; 766566, 2313467; 765920, 
2313174; 765615. 2312894; 765481, 
2312662;  765152, 2312516; 765017. 
2312187; 764298. 2312089;  763994. 
2312370; 764115,  2312821;  764262. 
2313077;  coastline. 

(ii)  Unit  3  map  follows: 
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Map  3  -  Unit  3  -  Island  of  Maui 
Kanaka  Pond  •  SpreckehviUe 


1   Kikxnelers 


I       I  Proposed  Critical  Habiiat  Unit 

/\/  1,000  ft  Contour  Lines 
/\/  Primary  Roads 
/\     Coastline 


(7)  Critical  Habitat  Unit  4:  Island  of 
Kahoolawe,  Upper  Kahoolawe  Unit 
{1.878  ha;  4,641  ac). 

(i)  Unit  consists  of  11  boundary  points 
with  the  following  coordinates  in  UTT^ 


Zone  4  with  the  units  in  meters  using 
North  American  Datum  of  1983 
(NAD83):  751626.  2276907;  752925. 
2277513; 754425,  2276936;  754916, 
2275176;  754483,  2273646;  752982, 


2272377; 750905.  2272175;  749058, 
2273300;  750876,  2274570;  751020, 
2275984;  751626,  2276907. 

(ii)  Unit  4  map  follows: 
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Island  of  Kahoolawe 


Pacific  Ocean 


Map  4  -  Unit  4  •  Island  of  Kahoolawe 
Upper  Kahoolawe 


2  Miles 


I  Proposed  Critical  Habitat  Unit 

1 00  ft  Contour  Lines 
\  -  Coastline 


2  Kilometers 


(8)  Critical  Habitat  Unit  5-A:  Island  of 
awaii,  Kailua-Kona  Unit  5-A  (125  ha; 

309  ac). 

(i)  Unit  consists  of  twelve  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  5  with  the  units  in  meters 
using  North  American  Datum  of  1983 
{NAD83):  183939,  2179538;  184520, 
2179963; 185151.  2180448;  185315, 
.2180573;  185601,  2180671;  185857, 
2180468; 185894, 2179969; 185820, 
2179858;  185434,  2179678; 185248, 
2179574;  184128,  2179413;  183981. 
2179367. 

(9)  Critical  Habitat  Unit  5-B:  Island  of 
Hawaii,  Kailua-Kona  Unit  5-B  (105  ha; 
258  ac). 

(i)  Unit  consists  of  eleven  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  5  with  the  units  in  meters 


using  North  American  Datum  of  1983 
(NAD83):  185735,  2177873;  185487, 
2177806; 185264,  2177683;  185592, 
2177229; 185290, 2177181;  184428, 
2177141; 184179, 2177926; 184567. 
2177983; 185170, 2178035;  185410, 
2178129; 185570, 2178249. 

(10)  Critical  Habitat  Unit  6:  Island  of 
Hawaii,  Puuwaawaa-Hualalai  Unit 
(18,111  ha;  44753  ac). 

(i)  Unit  consists  of  forty-two  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  5  with  the  units  in  meters 
using  North  American  Datum  of  1983 
(NAD83):  197118,  2195356;  202108, 
2197143;  202133,  2196862;  202349, 
2196713;  202177.  2196459;  202117, 
2196355;  202013.  2196242;  202195, 
2195935;  202342,  2195847;  202416, 


2195563;  202342,  2195466;  202422, 
2195266; 201923, 2195212;  201490. 
2194988;  201289,  2194293;  201423, 
2193644; 201610.  2193412;  201976. 
2193196; 202259,  2192949;  202797, 
2192583;  203648,  2193808;  204126, 
2194708; 205894. 2191689;  206044. 
2191339;  206344, 2191105; 206443. 
2190759; 206778,  2190572;  206728, 
2189754; 207295,  2189387;  207595. 
2188520; 205155, 2186232;  200424, 
2183478;  194641.  2182859;.188871, 
2184829; 187928, 2184862;  188121, 
2185610; 187173, 2185749;  187029, 
2185392; 185530, 2185978;  185844, 
2186480;  186693,  2187771;  191074, 
2191859. 

(ii)  Unit  5-A,  Unit  5-B.  and  Unit  6 
map  follows: 
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Map  5  -  Units  5-A,  5-B  and  6  -  Island  of  Hawaii 
Kailua-Kona  (Unit  5-A,  5-B)  and 
Pmmwaawaa  -  HHolalai  (Unit  6) 

SOS  KHometera 


i       I  Proposed  Critical  Habitat  Unit 

/  \  /  1 ,000  ft  Contour  Lines 
/\/  Primary  Roads 
Coastline 


(11)  Critical  Habitat  Unit  7:  Island  of 
Molokai,  Kamoko  Flats — Puukolekole 
Unit  (1,829  ha;  4,520  ac). 

(i)  Unit  consists  of  nine  boundary 
points  with  the  following  coordinates  in 


UTM  Zone  4  with  the  units  in  meters 
using  North  American  Datum  of  1983 
(NAD83):  710484,  2337505;  711990, 
2339952;  713666,  2338327;  715057. 


2336242; 716822,  2335699;  718354, 
2334492; 718279,  2333663;  717488, 
2332722; 710484,  2337505. 

(ii)  Unit  7  map  follows: 
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Molokai 


1000 


Map  6  -  Unit  7  -  Island  of  Molokai 
Kamoku  Flats  -  Puukolekole 


2  MilM 


2  Kitometert 


I       I  Proposed  Critical  Habitat  Unit 

.A.-   1.000  ft  Contour  Lines 
/\/  Primary  Roads 
/"• ,  /  Coastline 


Dated:May  17,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-14683  Filed  6-12-02;  8:45  ami 
BILUMQ  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Review  of  Species  That 
Are  Candidates  or  Proposed  for  Listing 
as  Endangered  or  Threatened;  Annual 
Notice  of  Findings  on  Recycled 
Petitions;  Annual  Description  of 
Progress  on  Listing  Actions 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  review. 

SUMMARY:  In  this  candidate  notice  of 
review  (CNOR),  we,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  present  an 
updated  list  of  plant  and  animal  species 
native  to  the  United  States  that  we 
regard  as  candidates  or  have  proposed 
for  addition  to  the  Lists  of  Endangered 
and  Threatened  Wildlife  and  Plants 
under  the  Endangered  Species  Act  of 


1973,  as  amended.  Identification  of 
candidate  species  can  assist 
environmental  planning  efforts  by 
providing  advance  notice  of  potential 
listings,  allowing  resource  managers  to 
alleviate  threats  and  thereby  possibly 
remove  the  need  to  list  species  as 
endangered  or  threatened.  Even  if  we 
subsequently  list  a  candidate  species, 
the  early  notice  provided  here  could 
result  in  fewer  restrictions  on  activities 
by  prompting  candidate  conservation 
measiu'es  to  alleviate  threats  to  the 
species. 

We  request  additional  status 
information  that  may  be  available  for 
the  identified  candidate  species  and 
information  on  species  that  we  should 
include  as  candidates  in  future  updates 
of  this  list.  We  will 'consider  this 
information  in  preparing  listing 
documents  and  future  revisions  to  the 
notice  of  review.  This  information  will 
help  us  in  monitoring  changes  in  the 
status  of  candidate  species  and  in 
conserving  candidate  species. 

We  announce  the  availability  of 
Candidate  and  Listing  Priority 
Assignment  Forms  (candidate  forms)  for 
each  candidate  species.  These 
documents  describe  the  status  and 
threats  that  we  evaluated  in  order  to 
assign  a  listing  priority  number  to  each 
species.  We  also  announce  our  findings 
on  recycled  petitions  and  describe  our 
progress  in  revising  the  Lists  of 


Endangered  and  Threatened  Wildlife 
and  Plants  during  the  period  October 
30,  2001  to  May  30,  2002. 

DATES:  We  will  accept  comments  on  the 
candidate  notice  of  review  at  any  time. 

ADDRESSES:  Submit  your  comments 
regarding  a  particular  species  to  the 
Regional  Director  of  the  Region 
identified  in  SUPPLEMENTARY 
INFORMATION  as  having  the  lead 
responsibility  for  that  species.  You  may 
submit  comments  of  a  more  general 
nature  to  the  Chief,  Division  of 
Conservation  and  Classification,  U.S. 
Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Drive,  Room.420,  Arlington,  VA 
22203  (703/358-2171).  Written 
comments  and  materials  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  by  appointment  «t 
the  Division  of  Conservation  and 
Classification  (for  comments  of  a  general 
nature  only)  or  at  the  appropriate 
Regional  Office  listed  in  SUPPLEMENTARY 
INFORMATION. 

Information  regarding  the  range, 
status,  and  habitat  needs  of  and  listing 
priority  assignment  for  a  particular 
species  is  available  for  review  at  the 
appropriate  Regional  Office  listed  below 
in  SUPPLEMENTARY  INFORMATION,  at  the 
Division  of  Conservation  and 
Classification,  Arlington,  Virginia  (see 
address  above),  or  on  our  internet 
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website  [http:// 
www.endangered.fws.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Endangered  Species  Coordinator(s]  in 

the  appropriate  Regional  Office(s)  or 

Chris  Nolin,  Chief.  Division  of 

Conservation  and  Classification  (703/ 

358-2171). 

SUPPLEMENTARY  INFORMATION: 

Candidate  Notice  of  Review 

Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  that  we  identify  species 
of  wildlife  and  plants  that  are 
endangered  or  threatened,  based  on  the 
best  available  scientific  arid  commercial 
information.  Through  the  Federal 
rulemaking  process,  we  add  these 
species  to  the  List  of  Endangered  and 
Threatened  Wildlife  at  50  CFR  17.11  or 
the  List  of  Endangered  and  Threatened 
Plants  at  50  CFR  17.12.  As  part  of  this 
program,  we  maintain  a  list  of  species 
that  we  regard  as  candidates  for  listing. 
A  candidate  is  one  for  which  we  have 
on  file  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  a  proposal  to  list  as  endangered 
or  threatened  but  for  which  preparation 
and  publication  of  a  proposal  is 
precluded  by  higher-priority  listing 
actions.  We  maintain  this  list  for  a 
variety  of  reasons,  including:  to  notify 
the  public  that  these  species  are  facing 
threat  to  their  survival;  to  provide 
advance  knowledge  of  potential  listings 
that  could  affect  decisions  of 
environmental  planners  and  developers; 
to  solicit  input  from  interested  parties  to 
identify  those  candidate  species  that 
may  not  require  protection  imder  the 
Act  or  additional  species  that  may 
require  the  Act's  protections;  and  to 
solicit  information  needed  to  prioritize 
the  order  in  which  we  will  propose 
species  for  listing. 

Table  1  of  this  notice  includes  260 
species  that  we  regard  as  candidates  for 
addition  to  the  Lists  of  Endangered  and 
Threatened  Wildhfe  and  Plants  (Lists), 
as  well  as  39  species  for  which  we  have 
published  proposed  rules  to  list  as 
threatened  or  endangered  species,  most 
of  which  we  identified  as  candidates  in 
the  October  30,  2001,  Candidate  Notice 
of  Review  (66  FR  54808).  We  encourage 
consideration  of  these  species  in 
environmental  planning,  such  as  in 
environmental  impact  analysis  imder 
the  National  Environmental  Policy  Act 
of  1969  (implemented  at  40  CFR  parts 
1500-1508)  and  in  local  and  statewide 
land  use  planning.  Table  2  of  this  notice 
contains  eight  species  we  identified  as 
candidates  or  as  proposed  species  in  the 
October  30,  2001,  Candidate  Notice  of 


Review  that  we  now  no  longer  consider 
candidates.  This  includes  six  species  we 
listed  as  threatened  or  endangered  since 
October  30,  2001,  and  two  species  we 
removed  as  candidates  through  this 
notice.  The  Regional  Offices  identified 
as  having  lead  responsibility  for  the 
particular  species  will  continually 
revise  and  update  the  information  on 
candidate  specie's.  We  intend  to  publish 
an  updated  combined  notice  of  review 
for  animals  and  plants,  including  our 
findings  on  recycled  petitions  and  a 
description  of  our  progress  on  listing 
actions,  annually  in  the  Federal 
Register. 

Previous  Notices  of  Review 

The  Act  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  endangered  and  threatened 
plant  species,  which  was  published  as 
House  Document  No.  94-51.  We 
published  a  notice  in  the  Federal 
Register  on  July  1,  1975  (40  FR  27823), 
in  which  we  annoimced  that  we  would 
review  more  than  3,000  native  plant 
species  named  in  the  Smithsonian's 
report  and  other  species  added  by  the 
1975  notice  for  possible  addition  to  the 
List  of  Endangered  and  Threatened 
Plants.  A  new  comprehensive  notice  of 
review  for  native  plants,  which  took 
into  account  the  earlier  Smithsonian 
report  and  other  accumulated 
information,  superseded  the  1975  notice 
on  December  15, 1980  (45  FR  82479). 
On  November  28. 1983  (48  FR  53640), 
a  supplemental  plant  notice  of  review 
noted  changes  in  the  status  of  various 
species.  We  published  complete  updates 
of  the  plant  notice  on  September  27, 
1985  (50  FR  39526),  February  21, 1990 
(55  FR  6184),  September  30,  1993  (58 
FR  51144),  and,  as  part  of  combined 
animal  and  plant  notices,  on  February 
28, 1996  (61  FR  7596),  September  19, 
1997  (62  FR  49398),  October  25,  1999 
(64  FR  57534),  and  October  30,  2001  (66 
FR  54808).  On  January  8.  2001  (66  FR 
1295),  we  published  our  recycled 
petition  finding  for  one  plant  species 
that  had  an  outstanding  warranted  but 
precluded  finding. 

Previous  animal  notices  of  review 
included  a  number  of  the  animal  species 
in  the  accompanying  Table  1 .  We 
published  earlier  comprehensive 
reviews  for  vertebrate  animals  in  the 
Federal  Register  on  December  30. 1982 
(47  FR  58454),  and  on  September  18, 
1985  (50  FR  37958).  We  published  an 
initial  comprehensive  review  for 
invertebrate  animals  on  May  22, 1984 
(49  FR  21664).  We  published  a 
combined  animal  notice  of  review  on 
January  6. 1989  (54  FR  554).  and  with 
minor  corrections  on  August  10, 1989 
(54  FR  32833).  We  again  published 


comprehensive  animal  notices  on 
November  21,  1991  (56  FR  58804), 
November  15,  1994  (59  FR  58982),  and, 
as  part  of  combined  animal  and  plant 
notices,  on  February  28,  1996  (61  FR 
7596),  September  19,  1997  (62  FR 
49398),  October  25,  1999  (64  FR  57534), 
and  October  30,  2001  (66  FR  54808).  On 
January  8,  2001  (66  FR  1295),  we 
published  our  recycled  petition  findings 
for  25  animal  species  that  had 
outstanding  warranted  but  precluded 
findings  as  well  as  notice  of  1  candidate 
removal.  This  revised  notice  supersedes 
all  previous  animal,  plant,  and 
combined  notices  of  review. 

Current  Notice  of  Review 

We  gather  data  on  plants  and  animals 
native  to  the  United  States  that  appear 
to  merit  consideration  for  addition  to 
the  Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants.  This  notice 
identifies  those  species  that  we 
currently  regard  as  candidates  for 
addition  to  the  Lists.  These  species 
include,  by  definition,  biological 
species;  subspecies  of  fish,  wildlife,  or 
plants;  and  distinct  population 
segments  (DPSs)  of  vertebrate  animals. 
In  issuing  this  compilation,  we  rely  on 
information  from  status  surveys 
conducted  for  candidate  assessment  and 
on  information  from  State  Natural 
Heritage  Programs,  other  State  and  - 
Federal  agencies  (such  as  the  Forest 
Service  and  the  Bureau  of  Land 
Management),  knowledgeable  scientists .- 
public  and  private  natural  resource 
interests,  and  conmients  received  in 
response  to  previous  notices  of  review. 

Tables  1  and  2  are  arranged 
alphabetically  by  common  names  under 
the  major  group  headings  for  animals 
first,  then  alphabetically  by  names  of 
genera,  species,  and  relevant  subspecies 
and  varieties  for  plants.  Animals  are 
grouped  by  class  or  order.  Plants  are 
subdivided  into  three  groups:  flowering 
plants,  conifers  and  cycads,  and  ferns 
and  their  allies.  Useful  synonyms  and 
subgeneric  scientific  names  appear  in 
parentheses  with  the  synonyms 
preceded  by  an  equals  sign.  Several 
species  that  have  not  yet  been  formally 
described  in  the  scientific  literature  are 
included;  such  species  are  identified  by 
a  generic  or  specific  name  (in  italics) 
followed  by  "sp."  or  "ssp."  We 
incorporate  standardized  common 
names  in  these  notices  as  they  become 
available.  We  sorted  plants  by  scientific 
name  due  to  the  inconsistencies  in 
common  names,  the  inclusion  of 
vernacular  and  composite  subspecific 
names,  and  the  fact  that  many  plants 
still  lack  a  standardized  common  name. 

Table  1  lists  all  species  that  we  regard 
as  candidates  for  listing  and  all  species 
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proposed  for  listing  under  the  Act.  We 
emphasize  that  we  are  not  proposing 
these  candidate  species  for  listing  by 
this  notice,  but  we  anticipate 
developing  and  publishing  proposed 
listing  rules  for  these  species  in  the 
future.  We  encourage  State  agencies, 
other  Federal  agencies,  and  other  parties 
to  give  consideration  to  these  species  in 
environmental  planning. 

Species  in  Table  1  of  this  notice  are 
assigned  to  several  status  categories, 
noted  in  the  "Category"  coliunn  at  the 
left  side  of  the  table.  We  explain  the 
codes  for  the  category  status  column  of 
species  in  Table  1  below: 
PE — Species  proposed  for  listing  as 
endangered.  Proposed  species  are 
those  species  for  which  we  have 
published  a  proposed  rule  to  list  as 
endangered  or  threatened  in  the 
Federal  Register  (exclusive  of  species 
for  which  we  have  withdrawn  or 
finalized  the  proposed  rule). 
PT — Species  proposed  for  listing  as 

threatened. 
C — Candidates:  Species  for  which  we 
have  on  file  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  proposals  to  list  them  as 
endangered  or  threatened.  Issuance  of 
proposed  rules  for  these  species  is 
precluded  at  present  by  other  higher 
priority  listing  actions.  This  category 
includes  species  for  which  we  made 
a  "warranted  but  precluded"  12- 
month  finding  on  a  petition  to  list.  We 
made  new  findings  on  all  petitions  for 
which  we  previously  made 
"warranted  but  precluded"  findings. 
We  identify  the  species  for  which  we 
made  a  continued  "warranted  but 
precluded"  finding  on  a  recycled 
petition  by  the  code  "C*"  in  the 
category  colunm  (see  Findings  on 
Recycled  Petitions  section  for 
additional  information). 

The  colunm  labeled  "Priority" 
indicates  the  listing  priority  number 
(LPN)  for  each  candidate  species  that  we 
use  to  determine  the  most  appropriate 
use  of  our  available  resources,  with  low 
numbers  having  the  highest  priority.  We 
assign  this  number  based  on  the 
immediacy  and  magnitude  of  threats  as 
well  as  on  taxonomic  status.  We 
published  a  complete  description  of  oiu- 
listing  priority  system  in  the  Federal 
Register  on  September  21, 1983  (48  FR 
43098). 

The  third  column  identifies  the 
Regional  Office  to  which  you  should 
direct  comments  or  questions  (see 
addresses  at  the  end  of  the 
SUPPLEMENTARY  INFORMATION  section). 
We  provided  the  comments  received  in 
response  to  the  1999  notice  of  review  to 
the  Region  having  lead  responsibility  for 


each  candidate  species  mentioned  in  the 
conmient.  We  will  likewise  consider  all 
information  provided  in  response  to  this 
notice  of  review  in  deciding  whether  to 
propose  species  for  listing  and  when  to 
undertake  necessary  listing  actions. 
Comments  received  will  become  part  of 
the  administrative  record  for  the 
species,  which  is  maintained  at  the 
appropriate  Regional  Office. 

Following  the  scientific  name  (fourth 
colunm)  and  the  family  designation 
(fifth  column)  is  the  common  name 
(sixth  column).  The  seventh  column 
provides  the  known  historical  range  for 
the  species  or  vertebrate  population  (for 
vertebrate  populations,  this  is  the 
historical  range  for  the  entire  species  or 
subspecies  and  not  just  the  historical 
range  for  the  distinct  population 
segment),  indicated  by  postal  code 
abbreviations  for  States  and  U.S. 
territories.  Many  species  no  longer 
occur  in  all  of  the  areas  listed. 

Species  in  Table  2  of  this  notice  are 
species  we  included  either  as  proposed 
species  or  as  candidates  in  the  2001 
notice  of  review.  Since  the  2001  CNOR, 
we  added  six  of  these  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants.  We  removed  the 
other  two  species  from  candidate  status 
for  the  reasons  as  indicated  by  the 
codes.  The  first  column  indicates  the 
present  status  of  the  species,  using  the 
following  codes: 

E — Species  we  listed  as  endangered. 

T — Species  we  listed  as  threatened. 

Re — Species  we  removed  from  the 
candidate  list  because  currently 
available  information  does  not 
support  a  proposed  listing. 

Rp— Species  we  removed  from  the 
candidate  list  because  we  have 
withdrawn  the  proposed  listing. 

The  second  column  indicates  why  we 

no  longer  regard  the  species  as  a 

candidate  or  proposed  species  using  the 

following  codes: 

A — Species  that  are  more  abundant  or 
widespread  than  previously  believed 
and  species  that  are  not  subject  to  the 
degree  of  threats  sufficient  to  warrant 
continuing  candidate  status,  or 
issuing  a  proposed  or  final  listing. 
The  reduction  in  threats  could  be  due, 
in  part,  or  entirely,  to  actions  taken 
under  a  conservation  agreement. 

F — Species  whose  range  no  longer 
includes  a  U.S.  territory. 

I — Species  for  which  we  have 
insufficient  information  on  biological 
vulnerability  and  threats  to  support 
issuance  of  a  proposed  rule  to  list. 

L — Species  we  added  to  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants. 


M — Species  we  mistakenly  included  as 
candidates  or  proposed  species  in  the 
last  notice  of  review. 
N — Species  that  are  not  listable  entities 
based  on  the  Act's  definition  of 
"species"  and  cmrent  taxonomic 
understanding. 
X — Species  we  believe  to  be  extinct. 

The  columns  describing  lead  region, 
scientific  name,  family,  common  name, 
and  historic  range  include  information 
as  previously  described  for  Table  1 . 

Summary 

Since  publication  of  the  2001  notice 
of  review,  we  reviewed  the  available 
information  on  candidate  species  to 
ensure  that  a  proposed  listing  is 
justified  for  each  species  and  to 
reevaluate  the  relative  listing  priority 
assigrunent  of  each  species.  We  also 
evaluated  whether  we  should 
emergency  list  any  of  these  species, 
particularly  species  with  high  priorities 
(i.e.,  species  with  LPNs  of  1,  2,  or  3).  We 
undertook  this  effort  to  ensure  we  focus 
conservation  efforts  on  those  species  at 
greatest  risk.  As  of  May  30,  2002.  7 
plants  and  27  animals  are  proposed  for 
endangered  status;  5  animals  are 
proposed  for  threatened  status  (one  is 
proposed  due  to  similarity  in 
appearance);  and  141  plant  and  119 
animal  candidates  are  awaiting 
preparation  of  proposed  rules  (see  Table 
1).  Table  2  includes  8  species  that  we 
previously  classified  as  either  proposed 
for  listing  or  candidates  that  we  no 
longer  classify  in  those  categories. 

Summary  of  New  Candidates 

Below  we  present  brief  summaries  of 
new  candidates.  Complete  information, 
including  references,  can  be  found  in 
the  candidate  forms.  You  may  obtain  a 
copy  of  these  forms  from  the  Regional 
office  that  has  the  lead  for  the  species 
or  from  our  internet  website  [http:// 
endangered.fws.gov). 

Amphibians 

Relict  l6opard  frog  (Rana  onca) — The 
relict  leopard  frog  is  a  mediimi-sized 
brownish  grey  frog  in  the  family 
Ranidae.  Considered  extinct  since  the 
1950s,  the  species  was  rediscovered  in 
1991.  Its  current  distribution  is  limited 
to  5  sites  within  2  general  areas  in 
Nevada,  although  historical  records 
exist  at  more  than  12  sites  along  the 
Virgin  and  Colorado  Rivers  in  Utah, 
Nevada,  and  Arizona.  Since  its 
rediscovery,  2  of  the  5  sites  have  been 
extirpated.  Primary  threats  include 
decreased  water  availability  due  to  dam 
construction  for  power  management, 
conversion  of  wetland  habitat  to 
agriculture  and  urbanization, 
introduction  of  predatory  game  fishes, 
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and  habitat  degradation  through 
recreational  use.  Ciurently,  State  and 
local  regulations  have  been  insufficient 
to  protect  the  relict  leopard  frog  and  its 
habitat.  We  have  determined  that, 
although  the  threats  are  of  high 
magnitude,  they  are  nonimminent; 
therefore,  we  assigned  a  listing  priority 
number  of  5  to  this  species. 

Austin  blind  salamander  (Eurycea 
waterlooensis) — The  Austin  blind 
salamander  is  a  small  aquatic 
salamander  approximately  6.4 
centimeters  (cm)  (2.5  inches  (in))  in 
length.  The  species  lacks  external  eyes, 
has  permanent  external  gills,  a  narrow 
head,  and  an  extended  snout.  The 
Austin  blind  salamander  is  known  from 
three  spring  outlets  in  Travis  County, 
Texas.  The  species  is  believed  to  spend 
most  of  its  life  cycle  undergroimd, 
living  in  the  Edwards  Aquifer.  Primary 
threats  include  degradation  of  water 
quality  and  quantity  due  to 
urbanization.  Water  quality  data  reflect 
a  long-term  trend  of  water  quality 
degradation  within  Austin  blind 
salamander  habitat  over  the  past  25 
years.  Currently  no  State  or  Federal 
regulations  provide  protection  for  this 
salamander.  Due  to  imminent  threats  of 
a  high  magnitude,  we  assigned  a  listing 
priority  number  of  2  to  this  species. 

California  tiger  salamander,  Sonoma 
County  DPS  [Ambystoma 
califomjense) — The  California  tiger 
salamander  is  a  large,  stocky,  terrestrial 
salamander  with  a  broad,  rounded  snout 
and  is  restricted  to  grasslands  and  lower 
foothill  regions  of  California.  The 
Sonoma  County  population  of  the 
California  tiger  salamander  is  presumed 
to  have  historically  occurred  in  suitable 
habitat  throughout  the  Santa  Rosa  Plain 
in  Sonoma  County  in  the  North  Bay 
Area.  The  Sonoma  County  population  of 
the  California  tiger  salamander  has  been 
extirpated  from  much  of  its  historic 
range  and  is  limited  in  its  remaining 
habitat.  All  breeding  sites,  including 
those  located  in  preserves,  are  currently 
affected  by  urban  impacts  (mostly 
housing  developments)  within  1 
kilometer  of  the  breeding  pool  location. 
One  breeding  site  is  affected  by 
agricultural  impacts  such  as  discing, 
orchards,  and  vineyard  conversion. 
Vandalism,  collecting,  harassment,  and 
killing  are  serious  threats  to  the  species, 
given  the  fact  that  virtually  every 
remaining  population  is  surrounded  by 
or  adjacent  to  residential  development. 
Predation  is  a  significant  problem  for 
the  Sonoma  County  California  tiger 
salamander  population.  Introduced 
bullfrogs  and  fish,  such  as  mosquito 
fish,  that  feed  on  the  eggs  and  larvae 
inhabit  many  pools  that  hold  water  all 
year.  This  effectively  eliminates  the 


Sonoma  County  California  tiger 
salamander  from  pools  that  otherwise 
would  be  valuable  breeding  grounds. 
Domestic  dogs  and  cats  from  urbanized 
areas  may  harm  migrating  Sonoma 
County  California  tiger  salamanders. 
Several  other  factors  may  have  an 
adverse  impact  on  the  Sonoma  Coimty 
California  tiger  salamanders  including 
increased  traffic.  Increased  vehicular 
traffic  results  in  direct  mortality,  as  well 
as  indirect  mortality  by  pollution 
through  car  emissions  which  reduces 
the  number  of  invertebrates  found  in 
pools,  a  food  source  for  California  tiger 
salamanders.  Other  contaminants, 
rodent  control,  and  use  of  water  from 
breeding  ponds  for  irrigation  and  flood 
control  may  also  adversely  affect 
Sonoma  County  California  tiger 
salamanders.  Existing  regulations  are 
inadequate  to  protect  the  Sonoma 
County  California  tiger  salamander.  For 
example,  protection  offered  by  the  Clean 
Water  Act  extends  only  to  the  pool  itself 
with  a  small  upland  buffer.  This  is 
insufficient  to  protect  most  adult 
California  tiger  salamanders,  which 
spend  the  majority  of  their  life  cycle  in 
upland  habitats  that  extend  well  beyond 
the  upland  boundary.  Since  Sonoma 
County  California  tiger  salamanders 
spend  up  to  80  percent  of  their  life  in 
small  mammal  burrows  in  upland 
habitats  surrounding  breeding  pools,  the 
protection  of  the  pool  itself,  with 
concurrent  loss  of  uplands  surrounding 
the  pool,  would  still  result  in  the  loss 
of  local  Sonoma  County  California  tiger 
salamanders.  The  Sonoma  County 
California  tiger  salamander  is  a  species 
of  special  concern  under  the  California 
Endangered  Species  Act  (CEQA),  which 
requires  a  full  disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  However,  protection  of  listed 
species  through  CEQA  is  dependent 
upon  the  discretion  of  the  agency 
involved  in  the  project,  and  projects 
may  be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  listed  endangered  species 
and/or  their  habitat.  Based  on  imminent 
threats  of  a  high  magnitude,  we  assigned 
a  listing  priority  nimiber  of  3  to  this 
DPS. 

Salado  salamander  [Eurycea 
chisholmensis) — The  Salado  salamander 
is  a  small  aquatic  salamander 
approximately  5  cm  (2  in)  in  length.  The 
species  is  known  from  two  spring  sites 
fed  by  the  Edwards  Aquifer  near  Salado 
in  Bell  County,  Texas.  Primary  threats 
include  degradation  of  water  quality 
and  quantity  due  to  urbanization. 
Several  spills  of  gasoline  and  petroleum 
in  the  local  area  have  likely  resulted  in 
groundwater  contamination  that  affects 


the  species.  Currently  no  State  or 
Federal  regulation  provides  protection 
for  this  salamander.  Due  to  imminent 
threats  of  a  high  magnitude,  we  assigned 
a  listing  priority  number  of  2  to  this 
species. 

Fish 

Chucky  madtom  [Noturus  sp.cf. 
Noturus  elegans) — The  chucky  madtom 
is  currently  restricted  to  two  sites  in 
Little  Chucky  Creek  in  Greene  County, 
Tennessee.  Preliminary  genetic  analyses 
have  indicated  that  the  chucky  madtom 
is  a  unique  species;  scientists  are 
currently  completing  a  formal 
description  that  will  result  in  the  taxon 
becoming  a  distinct  species. 
Historically,  this  species  was  previously 
collected  from  Dunn  Creek,  a  stream 
that  is  in  a  different  watershed  and 
physiographic  province  than  Little 
Chucky  Creek,  so  it  is  likely  that  the 
historic  range  of  the  chucky  madtom 
encompassed  a  wider  area  in  the  Ridge 
and  Valley  and  Blue  Ridge 
physiographic  provinces  in  Tennessee 
than  is  demonstrated  by  its  current 
distribution.  Since  this  species  is  only 
known  to  occur  in  one  stream,  it  is 
vulnerable  to  random  catastrophic 
events  that  may  extirpate  it.  The  chucky 
madtom  is  a  bottom-dwelling  species 
and  is  susceptible  to  sedimentation  and 
other  pollutants  that  degrade  or 
eliminate  habitat  and  food  sources.  The 
majority  of  the  Little  Chucky  Creek 
watershed  is  privately  owned  and 
managed  for  beef  catUe  production, 
tobacco  cultivation,  and  row  crops, 
especially  com  and  soybeans.  Therefore, 
nonpoint  source  sediment  and 
agrochemical  inputs  into  Little  Chucky 
Creek  frtsm  local  agricultural  and  other 
sources  can  adversely  affect  the  chucky 
madtom  by  altering  the  physical 
characteristics  of  its  habitat.  Such 
alterations  would  impede  its  ability  to 
feed,  seek  shelter  from  predators,  and 
successfully  reproduce.  The  Dimn  Creek 
watershed  shares  some  of  these  same 
agricultural  pressiu^s,  and  these  will 
continue  to  threaten  the  species  if  it  still 
occurs  there.  Additional  threats  within 
the  DunA  Creek  watershed  also  include 
residential  development  and  associated 
new  infrastructure  (e.g.,  roads,  utilities, 
etc.)  that  contribute  sediment  and  other 
pollutants  to  the  stream  or  alter  riparian 
areas.  Overall,  we  believe  that  the 
potential  demographic  effects  of 
inbreeding,  limited  species  distribution, 
and  low  number  of  individuals  pose  the 
most  significant  threats  to  the  chucky 
madtom.  Although  the  chucky  madtom 
was  listed  as  endangered  by  the  State  of 
Tennessee,  this  listing  only  requires 
collectors  of  this  species  to  have  a  State 
collection  permit  and  does  not  provide 
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adequate  protection  to  this  species. 
Because  the  threats  to  the  chucky 
madtom  are  of  a  high  magnitude  and 
imminent,  we  assigned  this  species  a 
listing  priority  number  of  2. 

Grotto  sculpin  [Cottus  sp.,  sp.  nov.) — 
The  Grotto  sculpin  is  a  small  fish  v^thin 
the  banded  sculpin  taxonomic  complex 
that  exhibits  cave-adapted  featiu^s, 
including  nearly  nonfunctional  eyes, 
reduced  skin  pigmentation,  and  smaller 
optic  nerves.  The  species  inhabits  pools 
and  riffles  within  cave  systems  in  two 
karst  (cave)  areas  in  Perry  County, 
Missouri.  Only  a  few  thousand 
individuals  are  thought  to  exist.  The 
species  is  threatened  by  water  quality 
contamination  as  a  result.of  point  and 
nonpoint  pollution  sources.  A  large  die- 
off  of  all  Grotto  sculpins  in  one  of  the 
five  known  occupied  cave  systems 
known,  to  have  the  species  was  likely  a 
result  of  pollution.  The  species  is  also 
threatened  by  predatory  fish  that  likely 
prey  upon  Grotto  sculpin,  which  are 
knoAvn  from  all  locations  occupied  by 
the  species.  Currently  no  State  or 
Federal  regulations  provide  protection 
for  the  Grotto  sculpin.  Due  to  imminent 
threats  of  a  high  magnitude,  we  assigned 
a  listing  priority  number  of  2  to  this 
species. 

Rush  darter  (Etheostoma 
phytophilum) — The  rush  darter,  a 
medium-sized  darter  (40  millimeters 
(mm)  (2  in)),  is  currently  known  to  have 
one  of  the  most  restricted  distributions 
of  any  vertebrate  in  Alabama. 
Historically,  rush  darters  have  been 
foimd  in  three  distinct  watersheds,  but 
currently  there  are  only  two  known 
populations.  One  population  is  located, 
in  Wildcat  Branch  and  Mill  Creek  in  the 
Clear  Creek  drainage  in  Winston 
County,  and  the  second  is  located  in  an 
unnamed  spring  run  to  Beaver  Creek 
and  in  Penny  Springs  in  the  Turkey 
Creek  drainage  in  Jefferson  County.  The 
rush  darter  is  vulnerable  to  nonpoint 
source  pollution,  urbanization,  and 
changes  in  stream  geomorphology  due 
to  its  localized  distribution  in  parts  of 
two  unconnected  stream  drainages  and 
its  apparent  low  population  sizes.  The 
rush  dartef  s  range  is  close  to 
metropolitan  Birmingham,  Alabama,  an 
area  in  which  all  of  the  activities  listed 
above  are  occurring,  so  impacts  from 
these  activities  on  the  rush  darter  and 
its  habitat  have  occurred  and  are  very 
likely  to  continue  to  occur.  The  disjunct 
distribution  of  the  rush  darter  makes 
their  populations  vulnerable  to 
extirpation  from  catastrophic  events, 
such  as  toxic  spills  or  changes  in  flow 
reginies.  Currently  no  State  or  Federal 
regulations  provide  protection  for  the 
rush  darter.  Based  on  nonimminent 
threats  of  a  high  magnitude,  we  assigned 


a  listing  priority  number  of  5  to  this 
species. 

Sharpnose  shiner  [Notropis 
oxyrhynchus) — The  sharpnose  shiner  is 
a  small,  slender  minnow,  endemic  to 
the  Brazos  River  Basin  in  Texas. 
Historically,  the  sharpnose  shiner 
existed  throughout  the  Brazos  River  and 
several  of  its  major  tributaries  within 
the  watershed.  Current  information 
indicates  that  the  population  within  the 
Upper  Brazos  River  drainage  (upstream 
of  Possum  Kingdom  Reservoir)  is 
apparently  stable,  while  the  population 
within  the  Middle  and  Lower  Brazos 
River  Basins  may  only  exist  in  remnant 
areas  of  suitable  habitat,  or  may  be 
completely  extirpated,  representing  a 
reduction  of  approximately  64  percent 
of  its  historical  range.  The  most 
significant  threat  to  the  existence  of  the 
sharpnose  shiner  is  the  present  and 
continued  modification  of  its  habitat  by 
reservoir  construction,  irrigation  and 
water  diversion,  sedimentation, 
industrial  and  municipal  discharges, 
and  agricultvual  activities.  The  current 
limited  distribution  of  the  sharpnose 
shiner  within  the  Upper  Brazos  River 
Basin  makes  it  vulnerable  to 
catastrophic  events  such  as  the 
introduction  of  competitive  species  or 
prolonged  drought.  Other  possible  . 
threats  include  toxins  released  by 
blooms  of  golden  algae,  and  sand  and 
gravel  operations  in  the  Lower  Brazos 
River.  The  effects  of  these  last  two 
possible  threats  may  be  insignificant, 
but  further  information  is  necessary. 
State  law  does  not  provide  protection 
for  the  sharpnose  shiner.  Because  these 
threats  are  nonimminent  but  of  a  high 
magnitude,  we  assigned  a  listing 
priority  number  of  5  to  this  species. 

Smalleye  shiner  [Notropis  buccula) — 
The  smalleye  shiner  is  a  small,  pallid 
miimow  endemic  to  the  Brazos  River 
Basin  in  Texas.  The  population  of 
smalleye  shiners  within  the  Upper 
Brazos  River  drainage  (upstream  of 
Possum  Kingdom  Reservoir)  is 
apparently  stable.  However,  the  shiner 
has  not  been  collected  since  1976 
downstream  from  the  reservoir,  and  in 
all  likelihood  the  species  is  completely 
extirpated  from  this  area  representing  a 
reduction  of  approximately  64  percent 
of  its  historical  range.  The  most 
significant  threat  to  the  existence  of  the 
smalleye  shiner  is  the  present  and 
continued  modification  of  its  habitat  by 
.  reservoir  construction,  irrigation  and 
water  diversion,  sedimentation, 
industrial  and  municipal  discharges, 
and  agricultural  activities.  The  current 
limited  distribution  of  the  smalleye 
shiner  within  the  Upper  Brazos  River 
Basin  makes  it  vulnerable  to 
catastrophic  events  such  as  introduction 


of  competitive  species  or  prolonged 
drought.  State  law  does  not  provide 
protection  for  the  smalleye  shiner. 
Because  these  threats  are  high  but 
nonimminent,  we  assigned  a  listing 
priority  number  of  5  to  this  species. 

Clams 

Altamaha  spinymussel  [Elliptio 
spinosa) — The  Altamaha  spinymussel  is 
a  freshwater  mussel  endemic  to  the 
Altamaha  River  drainage  of  southeastern 
Georgia.  Individuals  are  medium  to 
large  in  size,  greenish-yellow  to  deep 
brown  in  color,  and  have  one  to  five 
prominent  spines  on  the  shells. 
Historically  known  itova  four  rivers,  the 
Altamaha  spinymussel  appears  to 
remain  in  two  of  these  in  greatly 
reduced  numbers.  The  species  is 
threatened  throughout  its  range  by 
sedimentation  and  contamination  of 
waterways.  One  population  is 
additionally  threatened  by  the  proposed 
expansion  of  a  nuclear  power  plant, 
which  may  result  in  habitat  alteration 
from  changes  in  stream  channel 
morphology,  and  in  heat  stress  to 
individuals  and  populations,  algal 
blooms,  and  oxygen  depletion  as  a 
result  of  thermal  discharges  during  low 
water  conditions.  We  have  determined 
that,  although  the  threats  are  of  high 
magnitude,  they  are  nonimminent; 
therefore,  we  assigned  a  listing  priority 
number  of  5  to  this  species. 

Snails 

Elongate  mud  meadows  pyrg 
[Pyrgulopsis  notidicola) — The  elongate 
mud  meadows  pyrg  is  a  small 
freshwater  springsnail  found  only  in  a 
300  meter  (984  foot)  stretch  of  a  single 
thermal  spring  and  associated  outflow 
in  Humboldt  County,  Nevada.  The 
primary  threat  to  the  species  is 
alteration  and  degradation  of  its  habitat 
by  recreational  users  that  come  to  the 
spring  to  bathe.  Visitor  use  of  this  area 
has  increased  substantially  over  the  past 
decade  due  to' increased  awareness  of 
the  site  and  the  recent  designation  of  it 
as  a  national  conservation  area. 
Although  the  land  is  owned  and 
managed  by  the  Bureau  of  Land 
Management,  the  remote  nature  of  the 
site  has  made  it  difficult  to  manage 
visitor  use,  implement  conservation 
actions,  and  enforce  regulations.  Due  to 
imminent  threats  of  a  high  magnitude, 
we  assigned  a  listing  priority  number  of 
2  to  this  species. 

Insects 

Dakota  skipper  [Hesperia  dacotae) — 
The  Dakota  skipper  is  a  small-to  mid- 
sized butterfly  that  inhabits  high-quality 
tallgrass  and  mixed  grass  prairie  in 
Minnesota.  North  Dakota,  South  Dakota, 
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and  the  provinces  of  Manitoba  and 
Saskatchewan  in  Canada.  The  species 
appears  to  have  been  extirpated  from 
Iowa  and  Illinois,  as  well  as  many  sites 
within  States  with  extant  locations.  The 
species  is  threatened  by  the  large-scale 
conversion  of  native  prairie  to 
agricultural  purposes,  as  well  as  fire 
management,  grazing,  plant  invasion, 
and  fragmentation  of  habitat  leading  to 
local  extirpations.  Although  the  species 
is  listed  as  threatened  by  the  State  of 
Minnesota,  this  designation  lacks  the 
habitat  protections  needed  for  long-term 
conservation.  The  species  is  listed  as 
endangered  by  the  province  of 
Manitoba.  However,  the  protections  in 
Manitoba  are  not  sufficient  to  remove 
the  threats  to  the  species.  Due  to  efforts 
.  that  have  been  made  to  preserve  habitat 
through  conservation  easements  at  some 
of  the  known  locations,  the  threats  to 
the  species  are  low  to  moderate  and 
nonimminent.  Therefore,  we  assigned  a 
listing  priority  number  of  11  to  the 
species. 

Stephan's  riffle  beetle  [Heterelmis 
stephani] — Stephan's  riffle  beetle  is 
found  only  in  limited  spring 
environments  within  the  Santa  Rita 
Mountains,  Pima  County,  Arizona. 
Based  on  relatively  intensive  surveys  of 
the  surrounding  area,  the  entire  range  of 
this  species  is  believed  to  be  confined 
to  Madera  Canyon  where  it  lives  in 
shallow  streams,  rapids,  or  other 
comparable  water  situations.  The 
springs  where  Stephan's  riffle  beetle  is 
known  to  occur  no  longer  exist  in  their 
natural  condition;  all  have  been  boxed, 
capped,  or  channeled  into  pipes.  The 
loss  of  habitat  at  the  type  locality 
(location  where  the  species  was  first 
described]  has  eliminated  what  was 
likely  a  significant  population  of  this 
species.  In  the  absence  of  public 
education,  recreationists  that  use  the 
springs  may  unwittingly  degrade  habitat 
by  introducing  chemicals  or  allowing 
pets  into  the  springs.  Additionally, 
endemic  spring-dependent  organisms 
whose  populations  exhibit  a  high  degree 
of  geographic  isolation,  like  Stephan's 
riffle  beetle,  are  extremely  susceptible  to 
random  extinction  resulting  from 
catastrophic  natural  disasters  such  as 
fires,  floods,  or  changes  in  spring  water 
chemistry.  Currently,  no  State  or  local 
government  programs  exist  that  address 
the  conservation  of  rare  and  imperiled 
insects  such  as  this  beetle.  Based  on 
nonimminent  threats  of  a  high 
magnitude,  we  assigned  a  listing 
priority  nimiber  of  5  to  this  species. 

Flowering  Plants 

Calochortus  persistans  (Siskiyou 
mariposa  lily}— Cayochorf  us  persistans 
is  a  narrow  endemic  that  is  restricted  to 


two  disjunct  ridge  tops  in  the  Klamath- 
Siskiyou  Range,  on  the  California- 
Oregon  border.  In  California,  this 
species  is  currently  found  at  nine 
separate  sites  on  approximately  10 
hectares  (ha)  (24.7  acres  (ac))  of  Klamath 
National  Forest  and  privately  owned 
lands  that  stretch  for  6  kilometers  (km) 
(3.7  miles  (mi))  along  the  Gimsight- 
Humbug  Ridge.  The  Oregon  population 
was  described  in  1998  as  five  plants  in 
an  area  of  a  few  square  feet,  but  no 
plants  have  been  seen  at  this  site  for  the 
past  2  years.  Major  threats  include  fire 
suppression  resulting  in  shading; 
competition  by  native  and  nonnative 
species;  increased  fuel  loading; 
fragmentation  by  roads,  fire  breaks,  tree 
plantations,  and  radio-tower  facilities; 
maintenance  and  construction  around 
radio  towers  and  telephone  relay 
stations  located  on  Gimsight  Peak  and 
Mahogany  Point;  and  soil  distiu-bance 
and  exotic  weed  and  grass  species 
introduction  as  a  result  of  heavy 
recreational  use.  Isatis  tinctoria  (dyer's 
woad),  a  plant  thought  to  prevent  C. 
persistans  seedling  establishment,  is 
now  foimd  throughout  the  California 
population,  affecting  90  percent  of  the 
known  lily  habitat.  Forest  Service  staff 
and  the  Klamath-Siskiyou  Wildlands 
Center  cite  competition  with  dyer's 
woad  as  a  significant  and  chronic  threat 
to  the  survival  of  C.  persistens. 
Unpublished  data  show  that  there  has 
been  no  successful  reproduction  of  C. 
persistens  in  the  last  5  years.  The 
combination  of  restricted  range, 
apparent  loss  of  one  of  two  disjunct 
populations,  poor  competitive  ability, 
short  seed  dispersal  distance,  slow 
growth  rates,  extremely  low  or  absent 
seed  production,  and  competition  from 
exotic  plants  threaten  the  continued 
existence  of  this  species.  Due  to 
imminent  threats  of  a  high  magnitude, 
we  assigned  a  listing  priority  number  of 
2  to  this  species. 

Ivesia  webberi  (Webber  ivesia) — Ivesia 
webberi  is  a  low,  spreading,  perennial 
herb  that  occurs  very  infrequently  in 
Lassen,  Plumas,  and  Sierra  Coimties  in 
California,  and  in  Douglas  and  Washqe 
Counties.  Nevada.  The  15  currently 
known  occurrences  are  clustered  in 
seven  general  locations  covering  about 
75  hectares  (ha)  (185  acres  (ac)).  The 
species  occurs  in  immediate  proximity 
to  rapidly  growing  urban  areas  in  the 
foothills  of  the  Sierra  Nevada  and  in  the 
western  Great  Basin  near  Reno,  Nevada. 
Threats  to  /.  we66en\generally  include 
urban  development,  authorized  and 
unauthorized  roads,  off-road  vehicle 
activities  and  other  dispersed 
recreation,  livestock  grazing  and 
trampling,  fire  and  fire  suppression 


activities  including  fuels  reduction  and 
prescribed  fires,  and  displacement  by 
noxious  weeds.  Evidence  of  impacts 
from  these  types  of  uses  has  been 
documented  at  the  majority  of  /.  webberi 
populations.  The  Bureau  of  Land 
Management  classifies  I.  webberi  as  a 
sensitive  species;  however,  no  specific 
management  guidelines  to  ensure  the 
conservation  of  this  species  are 
currently  being  implemented.  Ivesia 
webberi  is  designated  as  threatened  by 
the  Nevada  Native  Plant  Society,  and 
participants  of  the  2000  Nevada  Rare 
Plant  Workshop  recommended  that  the 
State  of  Nevada  consider  the  species  for 
fisting  as  critically  endangered  tmder 
Nevada  Revised  Statutes  (NRS)  527.270 
et  seq.  If  the  species  were  to  be  listed 
imder  the  NRS,  permits  for  the 
disturbance  of  habitat  or  taking  of 
individuals  would  have  to  be  obtained 
from  the  Nevada  Division  of  Forestry. 
The  adequacy  of  this  law  depends 
greatly  on  informed  and  cooperative 
landowners  and  land  managers  or  some 
form  of  deterrent  enforcement,  which 
the  current  NRS  do  not  articulate.  This 
plant  is  on  the  California  Native  Plant 
Society's  (CNPS)  IB  list  (plants 
considered  rare,  threatened,  or 
endangered  in  California  and 
elsewhere),  which  meets  the  definitions 
under  the  Native  Plant  Protection  Act 
and  the  California  Endangered  Species 
Act  and  is  eligible  for  State  listing. 
Plants  on  the  CNPS  IB  list  must  be  fully 
considered  during  the  environmental 
documentation  process  under  the 
California  Environmental  Quafity  Act 
(CEQA).  However,  CEQA  only  requires 
disclosure  of  a  project's  impacts  on  the 
species;  it  does  not  provide  protective 
management  for  /.  webberi.  Because 
these  threats  are  high  in  magnitude  but 
nonimminent,  we  assigned  a  listing 
priority  number  of  5  to  this  species. 

PotentiUa  basaltica  (Soldier  Meadows 
cinquefoil  or  basalt  cinquefoil) — 
PotentiUa  basaltica  is  a  low-growing, 
herbaceous  perennial  known  only  from 
Soldier  Meadow  in  Hxunboldt  Coimty, 
Nevada,  and  Ash  Valley  in  Lassen 
County,  California.  It  is  restricted  to 
moist  meadows  and  seeps  and  their 
margins  in  alkaline,  sandy  soils  between 
1.320  and  1,555  meters  (m)  (4,330  and  . 
5,100  feet  (ft))  elevation.  In  general, 
populations  of  P.  basaltica  are  distant 
from  urban  centers;  however,  these 
areas  are  popular  for  recreation  and  are 
often  affected  by  livestock  grazing. 
While  all  of  the  occurrences  of  P. 
basaltica  are  ciurently  presumed  extant, 
all  are  being  severely  affected  by  land 
uses  within  and  around  Ash  Valley  in 
California  and  the  Black  Rock  region  in 
Nevada.  Various  direct  impacts  to  P. 
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basaltica  populations  and  habitat  have 
occurred  in  past  years  and  continue  to 
affect  the  species,  including 
channelizing  spring  outflow  for 
livestock  and  recreational  uses; 
trampling  by  livestock;  degradation  or 
elimination  of  habitat  for  agriculture, 
livestock  grazing,  and  recreational  uses; 
development  of  hot  springs  and 
camping  areas;  roads  and  off-highway 
vehicle  activity;  geothermal  exploration; 
and  introduction  of  invasive,  nonnative 
species.  The  Bureau  of  Land 
Management  classifies  P.  basaltica  as  a 
sensitive  species;  however,  no  specific 
management  guidelines  to  ensure  the 
conservation  of  this  species  are 
currently  being  implemented.  This  plant 
is  on  the  CNPS  IB  list  (plants 
considered  rare,  threatened,  or 
endangered  in  California  and 
elsewhere),  which  indicates  the  plant 
meets  the  definitions  under  the  Native 
Plant  Protection  Act  and  the  California 
Endangered  Species  Act  and  is  eligible 
for  State  listing.  Plants  on  the  CNPS  IB 
list  must  be  fully  considered  during  the 
environmental  documentation  process 
under  CEQA.  However,  CEQA  only 
requires  disclosure  of  a  project's 
impacts  on  the  species;  it  does  not 
provide  protective  management  for  P. 
basaltica,  PotentiUa  basaltica  is  not 
currently  listed  by  the  State  of  Nevada 
but  is  considered  threatened  by  the 
Nevada  Native  Plant  Society.  Because 
the  threats  to  this  species  are  high  in 
magnitude  but  nonimminent,  we 
assigned  it  a  listing  priority  number  of 
5. 

Summary  of  Listing  Priority  Changes  in 
Candidates 

Birds 

Western  Sage  Grouse,  Columbia  Basin 
Distinct  Population  Segment 
[Centrocercus  urophasianus  phaios) — 
We  changed  the  listing  priority  number 
from  a  9  to  a  6  because  the  threats  are 
now  of  a  high  magnitude  for  the  species 
based  on  the  small  and  fragmented 
nature  of  the  population  and  by  a  30 
percent  decline  in  abundance  of  this 
DPS  between  2000  and  2001.  While  this 
species  exhibits  natiu-al  fluctuations  in 
population  size,  the  overall  population 
estimate  of  approximately  700 
individuals  is  the  lowest  ever  recorded. 
However,  there  is  no  apparent  direct 
cause-and-effect  between  the  identified 
threats  and  the  recent  decline.  We  also 
have  determined  that  the  threats 
previously  considered  imminent  are  no 
longer  imminent.  Military  training 
constitutes  the  primary  threat  to  the 
southern  population,  while  habitat 
conversion  (primarily  loss  of 
Conservation  Reserve  Program  (CRP) 


acreage)  is  the  primary  threat  impacting 
the  northern  subpopulation.  We  have 
concluded  that  threats  related  to 
military  training  are  not  imminent, 
based  on  the  implementation  of  the 
Army's  conservation  measines,  and 
considerably  lower  levels  of  actual 
training  (from  planned  activities) 
occurring  in  Yakima  and  Kittitas 
Coimties.  We  have  likewise  concluded 
that  the  threat  to  the  northern 
population  from  habitat  conversion  is 
also  not  imminent,  because  much  of  the 
CRP  acreage  that  could  have  expired 
was  re-signed  and  increased  in  1998  in 
Douglas  County.  Thus,  threats 
previously  classified  as  imminent  are 
actually  non-imminent  in  nature. 

Fish 

Arkansas  darter  {Etheostoma 
cragini) — We  changed  the  listing 
priority  number  from  a  5  to  an  11 
because  the  species  appears  to  be  stable 
throughout  much  of  its  range,  and  the 
threats  to  the  species  from  water 
depletion  no  longer  appear  to  be  of  high 
magnitude. 

Snails 

Chupadera  springsnail  [Pyrgulopsis 
chupaderae) — We  changed  the  listing 
priority  number  from  an  8  to  a  2  because 
the  threats  are  now  high  for  the  species 
due  to  intentional  burning  in  January 
2002  of  the  wetland  vegetation  at  the 
only  known  location  of  the  species. 
Therefore,  we  are  classifying  the 
immediacy  of  the  threats  as  imminent. 

Flowering  Plants 

Florida  semaphore  cactus  [Consolea 
[Opuntia]  corallicola) — We  changed  the 
listing  priority  number  from  a  5  to  a  2 
because  the  threats  to  the  species  are 
more  imminent  than  previously  known. 
The  species  is  known  from  only  two 
sites,  one  of  which  was  recently 
discovered.  The  original  population  was 
determined  to  only  contain  males, 
which  eliminates  the  possibility  of 
sexual  reproduction  at  the  site  and 
reduces  the  genetic  viability.  In 
addition,  the  new  population  is 
threatened  by  an  introduced  moth  that 
has  decimated  populations  of  other 
cactus  species  within  the  same  genus. 

Umtanum  desert  buckwheat 
(Eriogonum  codium) — We  changed  the 
listing  priority  number  from  a  5  to  a  2 
because  we  discovered  new  information 
about  the  lack  of  reproduction  in  the 
species,  which  increases  the  imminence 
of  threat  of  decimation  through  wildfire 
and  human  disturbance. 


Candidate  Removals 

Insects 

Fabulous  green  sphinx  moth 
(Tinostoma  smargditis) — Only  17 
specvjiens  of  this  moth  have  ever  been 
found  since  it  was  first  discovered  in 
1895.  through  1998.  the  last  survey 
effort  we  funded.  During  the  1998 
survey,  we  hoped  to  learn  the  host  plant 
for  the  moth.  However,  the  completed 
survey  did  not  provide  any  additional 
information  on  the  host  plant.  Because 
of  this,  we  have  insufficient  information 
on  the  specific  threats  to  this  species. 
Thus  we  are  removing  this  species  as  a 
candidate,  due  to  the  lack  of  key 
specific  information  for  this  species. 

Flowering  Plants 

Pleomele  femaldii  (Hala  pepe)— 
Pleomele  femaldii  is  being  removed 
since  it  was  mistakenly  included  as  a 
candidate  in  the  previous  candidate 
notice  of  review. 

Petition  for  a  Candidate  Species 

The  Act  provides  two  mechanisms  for 
considering  species  for  listing.  First,  the 
Act  requires  us  to  identify  and  propose 
for  listing  those  species  that  require 
listing  under  the  standards  of  section 
4(a)(1).  We  implement  this  through  the 
candidate  program,  discussed  above. 
Second,  the  Act  provides  a  mechanism 
for  the  public  to  petition  us  to  add  a 
species  to  the  Lists.  Under  section 
4(b)(3)(A),  when  we  receive  such  a 
petition,  we  must  determine  within  90 
days,  to  the  maximum  extent 
practicable,  whether  the  petition 
presents  substantial  information  that_ 
listing  is  warranted  (a  "90-day 
finding").  If  we  make  a  positive  90-day 
finding,  under  section  4(b)(3)(B)  we 
must  make  one  of  three  possible 
findings  within  12  months  of  the  receipt 
of  the  petition  (a  "12-month  finding  "). 

The  first  possible  12-month  finding  is 
that  listing  is  not  warranted,  in  which 
case  we  need  take  no  further  action  on 
the  petition.  Second,  we  may  find  that 
listing  is  warranted,  in  which  case  we 
must  promptly  publish  a  proposed  rule 
to  list  the  species.  Once  we  publish  a 
proposed  rule  for  a  species,  section 
4(b)(5)  and  (6)  govern  further 
procedures,  regardless  of  whether  or  not 
we  issued  the  proposal  in  response  to  a 
petition.  Third,  we  may  find  that  listing 
is  "warranted  but  precluded."  Such  a 
finding  means  that  immediate 
publication  of  a  proposed  rule  to  list  the 
species  is  precluded  by  higher  priority 
listing  proposals,  and  that  we  are 
making  expeditious  progress  to  add  and 
remove  species  from  the  Lists,  as 
appropriate. 
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The  standard  for  making  a  12-month 
warranted  but  precluded  finding  on  a 
petition  to  list  a  species  is  identical  to 
our  standard  for  making  a  species  a 
candidate  for  listing.  Therefore,  we  add 
all  petitioned  species  subject  to  such  a 
finding  to  the  candidate  list.  Similarly, 
we  can  treat  all  candidates  as  having 
been  subject  to  both  a  positive  9p-day 
finding  and  a  warranted  but  precluded 
12-month  finding.  This  notice 
constitutes  publication  of  such  findings 
pursuant  to  section  4(b)(3]  for  each 
candidate  species  listed  in  Table  1  that 
is  the  subject  of  a  subsequent  petition  to 
list  as  threatened  or  endangered.  Under 
our  Petition  Management  Guidance, 
made  available  on  July  9, 1996  (61  FR 
36075).  we  consider  a  petition  to  list  a 
species  already  on  the  candidate  list  to 
be  a  second  petition  and.  therefore, 
redundant.  We  do  not  interpret  the 
petition  provisions  of  the  Act  to  require 
us  to  make  a  duplicative  finding. 
Therefore,  we  are  not  making  additional 
90-day  findings  or  initial  12-month 
findings  on  petitions  to  list  species  that 
are  already  candidates. 

Pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act,  when,  in  response  to  a  petition,  we 
find  that  listing  a  species  is  warranted 
but  precluded,  we  must  make  a  new  12- 
month  finding  each  year  until  we 
publish  a  proposed  rule  or  make  a 
determination  that  listing  is  not 
warranted.  These  subsequent  12-month 
findings  are  referred  to  as  recycled 
petition  findings.  As  discussed  below, 
we  will  make  recycled  petition  findings 
for  petitions  on  such  species  via  oui 
Candidate  Notices  of  Review  such  as 
this  one. 

On  Jime  20,  2001,  the  United  States 
Ck)urt  of  Appeals  for  the  Ninth  Circuit 
held  that  the  1999  CNOR  (64  FR  57534 
(Oct.  25, 1999))  did  not  constitute  valid 
warranted  but  precluded  12-month 
petition  findings  for  the  Gila  chub  and 
Chiracahua  leopard  frog.  Center  for 
Biological  Diversity  v.  Norton,  254  F.3d 
833  (9th  Or.  2001).  hi  particular,  the 
Court  foimd  that  inclusion  of  these 
species  as  one  line  each  on  the  table  of 
candidates  in  the  1999  CNOR,  with  no 
further  explanation,  did  not  satisfy  the 
section  4(b)(3)(B)(iii)'s  requirement  that 
the  Service  publish  "a  description  and 
evaluation  of  reasons  and  data  on  which 
the  finding  was  based"  in  the  Federal 
Register.  The  Court  found  that  this  one- 
line  statement  of  candidate  status  also 
precluded  meaningful  judicial  review. 
Moreover,  the  Court  found  that 
candidate  status  did  not  guarantee  that 
annual  revievvs  of  warranted  but 
precluded  petitioned  species  would  take 
place  pursuant  to  section  4(b)(3)(C)(i). 
Finally,  the  Co\irt  suggested,  but  did  not 
decide,  that  the  1999  CNOR  met  the 


Act's  requirements  for  positive  90-day 
petition  findings. 

Although  we  do  not  agree  with  the 
conclusions  of  the  Ninth  Circuit,  we 
have  drafted  subsequent  CNORs 
(including  this  one)  to  address  the 
Court's  concerns.  We  have  included 
below  a  description  of  why  the  listing 
of  every  petitioned  candidate  species  is 
both  warranted  and  precluded  at  this 
time.  Piusuant  to  section  4(b)(3)(C){ii), 
any  party  with  standing  may  challenge 
the  merits  of  one  of  our  petition  findings 
incorporated  in  this  CNOR.  The  analysis 
included  herein,  together  with  the 
administrative  record  for  the  decision  at 
issue,  will  provide  an  adequate  basis  for 
a  court  to  review  the  petition  finding. 
Finally,  nothing  in  this  document  or  any 
of  our  policies  should  be  construed  as 
in  any  way  modifying  the  Act's 
requirement  that  we  make  a  new  12- 
month  petition  finding  for  each 
petitioned  candidate  within  1  year  of 
the  date  of  publication  of  this  CNOR.  If 
we  foil  to  make  any  such  finding  on  a 
timely  basis,  whether  through 
publication  of  a  new  CNOR  or  some 
other  form  of  notice,  we  may  be  subject 
to  a  deadline  lawsuit  pursuant  to 
section  11(g)(1)(C).  as  we  would  be  with 
respect  to  any  other  failure  to  comply 
with  a  section  4  deadline. 

We  reviewed  the  current  status  of  and 
threats  to  the  35  species  for  which  we 
have  found  the  petitioned  action  to  be 
warranted  but  precluded  and  have 
incorporated  any  new  information  we 
have  gathered  since  the  previous 
finding.  As  a  result  of  this  review,  we 
made  continued  warranted  but 
precluded  findings  on  the  petitions  for 
all  35  species.  For  the  30  of  these 
species  that  are  candidates,  we  maintain 
them  as  candidates  and  identify  them  by 
the  code  "C*"  in  the  category  column 
on  the  left  side  of  Table  1.  As  discussed 
above,  this  finding  means  that  the 
immediate  publication  of  proposed 
rules  to  list  these  species  was  precluded 
by  our  work  on  the  following  higher 
priority  listing  actions  during  the  period 
ft'om  November  1,  2001,  through  May 
30,  2002:  Court  orders  or  settlement 
agreements  to  propose  critical  habitat 
and/or  complete  critical  habitat 
determinations  for  3  southern  California 
plants,  Kneeland  Prairie  pennycress, 
purple  amole,  Santa  Cruz  tarplant,  Oahu 
elepaio,  Newcomb's  snail,  76  Kauai  and 
Nihau  plants  (reproposal),  5  California 
carbonate  plants,  Blackburn's  sphinx 
moth,  32  Lanai  plants  (reproposal),  2 
Hawaiian  invertebrates,  8  northwest 
Hawaiian  Islands  plants,  61  Maui  and 
Kahoolawe  plants  (reproposal),  quino 
checkerspot  butterfly,  46  Molokad  plants 
(reproposal),  San  Bernardino  kangaroo 
rat,  56  Hawaiian  Island  plants,  15  vernal 


pool  species  (4  fairy  shrimp  and  11 
plants),  103  Oahu  plants,  Rio  Grande 
silvery  minnow,  gulf  sturgeon;  proposed 
listings  for  pygmy  rabbit,  Carson's 
wandering  skipper,  Island  fox,  4 
southwestern  invertebrates  (proposed 
listing  with  critical  habitat),  and 
Tumbling  Creek  cavesnail;  final  listing 
determinations  for  Buena  Vista  Lake 
shrew,  showy  stickseed,  scaleshell 
mussel,  Vermilion  darter,  Mississippi 
gopher  frog,  golden  sedge,  and  desert 
yellowhead;  emergency  listings  for 
pygmy  rabbit,  Carson's  wandering 
skipper,  and  Tumbling  Creek  cavesnail; 
90-day  petition  finding  for  Miami  blue 
butterfly;  and  12-mondi  petition  finding 
for  Big  Cypress  fox  squirrel  and  Cape 
Sable  seaside  sparrow  (for  critical 
habitat). 

In  addition  to  identifying  petitioned 
candidate  species  in  Table  1 ,  we  also 
present  brief  summaries  of  why  these 
candidates  warrant  listing.  More 
complete  information,  including 
references,  are  found  in  the  candidate 
forms.  You  may  obtain  a  copy  of  these 
forms  from  the  Regional  office  that  has 
the  lead  for  the  species  or  from  the  Fish 
and  Wildlife  Service's  internet  website: 
http://endangered.fws.gov/. 

We  find  that  the  immediate  issuance 
of  a  proposed  rule  and  timely 
promulgation  of  a  final  rule  for  each  of 
these  actions  has,  for  the  preceding  7 
months  been,  and  will  over  the  next 
year,  be  precluded  by  higher  priority 
listing  actions.  During  the  past  7 
months,  almost  all  of  our  listing  budget 
has  been  needed  to  take  various  listing 
actions  to  comply  with  court  orders  and 
court-approved  settlement  agreements. 
For  a  list  of  the  listing  actions  taken 
over  the  7  months,  see  the  discussion  of 
"Progress  on  Revising  the  Lists,"  below. 

For  the  next  year,  the  majority  of  our 
remaining  listing  budget  for  FY  2002, 
and  our  anticipated  listing  budget  for 
FY  2003  based  on  the  President's 
requested  budget,  will  be  needed  to  take 
listing  actions  to  comply  with  court 
orders  and  court-approved  settlement 
agreements.  Currently,  we  will  address 
or  complete  the  following  actions: 
F*roposed  critical  habitat  designations 
for  6  Guam  species,  Keek's 
checkermallow,  yellow  and  Baker's 
larkspur,  bull  trout  (Colimibia  and 
Klamath  populations),  Ventura  marsh 
milkvetch,  9  Texas  (Bexar  County) 
invertebrates,  southwestern  willow 
flycatcher,  cactus  ferruginous  pygmy 
owl,  Topeka  shiner,  and  Preble's 
meadow  jumping  mouse;  final  critical 
habitat  designations  for  81  Kauai  and 
Nihau  plants,  2  Hawaiian  invertebrates, 
Blackburii's  sphinx  moth,  Newcomb's 
snail,  15  vernal  pool  species  (4  fairy 
shrimp  and  11  plants).  55  Maui  and 
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Kahoolawe  plants:  Rio  Grande  silvery 
minnow,  9  "Texas  (Bexar  Coimty) 
invertebrates,  Appalachian  elktoe,  gulf 
stiu-geon,  and  Great  Plains  breeding 
population  of  piping  plover;  12-month 
petition  findings  for  Yosemite  toad, 
mountain  yellow-legged  frog  (entire 
population),  and  California  spotted  owl; 
proposed  listing  rules  for  slickspot 
peppergrass,  and  Gila  chub  (with 
critical  habitat);  final  listing 
determinations  for  San  Diego  ambrosia, 
mountain  yellow-legged  frog  (southern 
California  population),  coastal  cutthroat 
trout,  large-flowered  meadow  foam  and 
Cook's  lomatium,  and  Chiricahua 
leopard  frog. 

Issuance  of  proposed  listing  rules  for 
most  of  the  candidates  even  with  the 
highest  listing  priority  numbers  (i.e.,  1, 
2,  or  3)  will  continue  to  be  precluded 
next  year  due  to  completing  actions 
required  by  court  orders  and  court- 
approved  settlement  agreements,  as  well 
as  the  need  to  comply  (or  end 
noncompliance)  with  the  imqualified 
statutory  deadlines  for  making  12- 
month  petition  findings  and  final  listing 
determinations  on  proposed  rules.  In 
addition  to  those  final  determinations 
required  by  court  orders  and  settlement 
agreements,  during  the  next  year  we 
will  work  on  final  determinations  for 
the  following  species:  Carson's 
wandering  skipper,  pygmy  rabbit,  Scotts 
Valley  polygonum,  four  southwestern 
invertebrates.  Tumbling  Creek 
cavesnail,  and  mountain  plover.  In 
addition  to  proposed  rules  required  by 
court  orders  and  settlement  agreements, 
we  must  work  in  the  next  year  on 
proposed  rules  for  at  least  2  high- 
priority  species,  the  Salt  Creek  tiger 
beetle  and  the  southwestern  Alaska 
population  of  the  northern  sea  otter. 
Moreover,  given  the  recent  decision  in 
Center  for  Biological  Diversity  v. 
Badgeley,  284  F.3d  1D46  (9th  Cir.  2002), 
which  held  that  the  Act  require  that  90- 
day  petition  findings  be  made  no  later 
than  12  months  after  receipt  of  the 
.  petition,  regardless  of  whether  it  is 
practicable  to  do  so,  we  may  need  to 
make  90-day  findings  on  most  or  all  of 
the  outstanding  petitions  prior  to 
issuing  proposed  rules  for  the  35  species 
subject  to  warranted  but  precluded 
findings.  If  over  the  next  year  we  can 
devote  any  resources  to  issuing 
proposed  rules  for  the  highest  priority 
candidates  without  jeopardizing  our 
ability  to  comply  with  court  orders, 
court-approved  settlement  agreements, 
or  unqualified  statutory  deadlines,  we 
will  do  so. 

j  I  Finally,  work  on  proposed  rules  for 
candidates  with  lower  priority  (i.e., 
those  that  have  listing  priority  numbers 
of  4-12)  is  also  precluded  by  the  need 


to  issue  proposed  rules  for  higher 
priority  species,  particularly  those 
facing  high-magnitude,  imminent 
threats  (i.e.,  listing  priority  numbers  of 
1,  2,  or  3).  Table  1  shows  the  listing 
priority  niunber  for  each  candidate 
species. 

Mammals 

Black-tailed  prairie  dog  [Cynomys 
ludovicianus)— As  described  in  our 
February  4,  2000, 12-month  finding  (65 
FR  5476),  black-tailed  prairie  dog 
populations  have  been  significantly 
reduced  and  are  subject  to  several 
persistent  threats.  We  believe  that 
various  threats  (especially  plague) 
continue  to  cause  local  extirpations  that 
could  lead  to  the  species  becoming 
vulnerable  in  a  significant  portion  of  its 
range.  Additionally,  the  species  may 
have  difficulty  coping  with  challenges 
without  the  advantage  of  its  historic 
abundance  and  wide  distribution. 
Accordingly,  the  vulnerability  of  the 
species  to  population  reductions  may  be 
related  less  to  its  absolute  numbers  than 
to  the  number  of  colonies  in  which  it 
exists,  their  size,  their  geospatial 
relationship,  existing  barriers  to 
immigration  and  emigration,  and  the 
number  and  nature  of  the  direct  threats 
to  the  species.  The  apparent  magnitude 
of  the  disease  threat  may  be  mitigated  to 
some  degree  by  new  information  that 
indicates  that  limited  immune  response 
is  possible  in  some  individuals  and  by 
new  information  that  a  population 
dynamic  may  have  developed  in  low- 
density,  isolated  populations  that  may 
contribute  to  the  persistence  of 
depressed  populations.  Nevertheless, 
we  conclude  that  the  magnitude  of  this 
threat  to  the  black-tailed  prairie  dog 
remains  moderate  due  to  other 
influences.  Additionally,  the  threat  of 
disease  remains  imminent.  We  have 
reviewed  the  12-month  finding  that 
projected  likely  future  black-tailed 
prairie  dog  population  trends.  We 
conclude  that  this  projection  remains 
generally  appropriate  despite  new 
information  from  which  we  infer  that 
the  magnitude  of  the  disease  threat  to 
the  species  may  be  somewhat  less  than 
previously  determined.  While  positive 
steps  to  conserve  and  manage  black- 
tailed  prairie  dogs  have  been  made  by 
some  States -and  Tribes,  more 
conservation  work  will  be  needed  by  all 
States,  Tribes,  and  Federal  agencies  to 
sufficiently  reduce  threats  to  the 
species.  The  overall  magnitude  and 
immediacy  of  threats  to  this  species 
remain  unchanged  since  the  12-month 
finding  was  published  with  a  listing 
priority  number  of  8. 

Sea  otter,  southwest  Alaska  DPS 
[Enhydra  lutris  Icenyoni)— The  following 


summary  is  based  on  information 
contained  in  our  files  and  the  petition 
received  on  October  26,  2000.  The 
worldwide  population  of  sea  otters  in 
the  early  1700s  has  been  estimated  at 
150,000  to  300,000.  Extensive 
commercial  hunting  of  sea  otters  in 
Alaska  began  following  the  arrival  of 
Russian  explorers  in  1741  and 
continued  during  the  18th  and  19th 
centuries.  By  the  time  sea  otters  were 
afforded  protection  from  commercial 
harvests  by  international  treaty  in  1911, 
the  species  was  nearly  extinct 
throughout  its  range,  and  may  have 
numbered  only  1,000  to  2,000 
individuals.  Today  three  subspecies  of 
sea  otter  have  been  identified.  The 
northern  sea  otter  contains  two 
subspecies:  Enhydra  lutris  kenyoni, 
which  occurs  from  the  Aleutian  Islands 
to  Oregon,  and  Enhydra  lutris  lutris, 
which  occurs  in  the  Kuril  Islands, 
Kamchatka  Peninsula,  and  Commander 
Islands  in  Russia.  The  third  subspecies, 
Enhydra  lutris  nereis,  occurs  in 
California  and  is  known  as  the  southern 
sea  otter.  Until  recently,  southwest 
Alaska  had  been  considered  a 
stronghold  for  sea  otters.  In  the  mid- 
1980s,  biologists  believed  that  80 
percent  of  the  world  popidation  of  sea 
otters  occiured  in  southwest  Alaska. 
Recent  aerial  surveys  document  drastic 
population  declines  (up  to  90%)  have 
occurred  throughout  this  area  during  the 
past  10-15  years.  Today  as  few  as  9,000 
sea  otters  may  remain  in  the  Aleutian 
Islands.  Since  April  2000,  we  have 
conducted  additional  aerial  surveys 
along  the  Alaska  Peninsula  and  the 
Kodiak  Archipelago.  Results  of  these 
siureys  indicate  that  sea  otter 
populations  have  declined  substantially 
in  these  areas  as  well.  The  current 
population  estimate  for  the  Kodiak 
archipelago  is  roughly  4,000  less  than  in 
1994;  a  decline  of  almost  40  percent  in 
only  7  years.  In  the  2001  CNOR,  we 
designated  the  northern  sea  otter  in  the 
Aleutian  Islands  as  a  candidate.  We  are 
revising  the  candidate  form  to  reflect  the 
most  current  scientific  information 
regarding  population  boundaries  and 
status.  The  geographic  extent  of  the 
candidate  designation  now  includes  the 
Aleutian  Islands,  Alaska  Peninsula 
coast,  and  Kodiak  Archipelago. 
Potential  threats  include  both  natural 
fluctuations  and  human  activities, 
which  may  have  caused  changes  in  the 
Bering  Sea  ecosystem.  Subsistence 
hunting  occurs  at  very  low  levels  and 
does  not  appear  to  be  a  factor  in  the 
decline.  While  disease,  starvation,  and 
contaminants  have  not  been  implicated 
at  this  time,  additional  evaluation  of 
these  factors  is  warranted.  The 
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hypothesis  that  predation  hy  killer 
whales  is  causing  the  sea  otter  decline 
should  also  be  huther  studied.  Due  to 
the  precipitous  and  rapid  natiu«  of  the 
ongoing  population  decline,  we  have 
assigned  the  southwest  Alaska  DPS  of 
Enhydra  lutris  kenyoni  a  listing  priority 
number  of  3.  Additionally,  we  have  no 
indication  that  the  decline  has  reached 
an  endpoint,  and  therefore  immediate 
action  is  needed. 

Sheath-tailed  bat,  American  Samoa 
and  Aguijan  DPS  [Emballonura 
semicaudata) — The  following  summary 
is  based  on  information  contained  in 
oiar  files,  and  the  petition  received  on 
March  3, 1986.  Historically  the  sheath- 
tailed  bat  was  known  from  the  southern 
Mariana  Islands,  Palau,  and  Western 
and  American  Samoa.  Populations  on 
the  Mariana  Islands  of  Guam  and  Rota 
have  been  extirpated  and  the  Mariana 
population  on  Aguijan  has  been  reduced 
to  approximately  10  individuals.  A 
similar  drastic  decline  has  occurred  in 
American  Samoa  where  populations  of 
this  bat  were  estimated  at  over  10,000  in 
1976.  In  1993,  only  four  bats  were 
recorded.  This  species  resides  in  caves 
and  is  very  susceptible  to  disturbance. 
The  populations  in  American  Samoa 
and  the  Mariana  Islands  are  at  the 
extreme  limits  of  the  species'  range. 
Roost  sites  have  been  rendered 
imsuitable  for  bats  by  hiunan  intrusion 
into  caves  and  the  use  of  some  caves  as 
garbage  dumps.  Typhoons  have  also 
damaged  some  caves  by  blocking 
entrances  or  by  flooding  coastal  caves. 
The  loss  of  roost  sites  has  severely 
restricted  population  size,  especially  in 
American  Samoa,  where  few  caves  exist. 
In  addition,  small  populations  and 
limited  numbers  of  populations  place 
this  distinct  population  segment  at  great 
risk  of  extinction  from  inbreeding, 
random  events,  and  storms.  Based  on 
immediate  threats  of  a  high  magnitude, 
we  assigned  the  American  Samoa  and 
Aguijan  DPS  of  the  sheath-tailed  bat  a 
listing  priority  number  of  3. 

Southern  Idaho  ground  squirrel 
(Spermophilus  brunneus  endemicus) — 
The  following  siunmary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  January  29. 
2001.  During  the  past  30  years,  a 
dramatic  population  decline  of  the 
southern  Idaho  ground  squirrel  has 
occurred.  We  now  believe  that  the 
southern  Idaho  ground  squirrel  occupies 
approximately  44  percent  of  its 
historical  range.  Surveys  indicate  a 
precipitous  decline  in  the  squirrel 
population  since  the  mid-1980s.  In  the 
spring  of  2001,  scientists  conducted 
siureys  to  imderstand  on  a  qualitative 
level  the  pattern  of  spatial  distribution 
and  density  of  southern  Idaho  groimd 


squirrel  populations,  and  then  to  make 
a  population  estimate  for  the  species. 
The  survey  resulted  in  an  estimate  of 
2,177  to  4.354  southern  Idaho  ground 
squirrels.  Scientists  attribute  the  decline 
to  invasive  nonnative  plants  associated 
with  a  change  in  fire  frequency,  and 
lack  of  reclamation  or  restoration  of 
habitat  by  various  land  management 
agencies  and  private  landowners.  There 
is  also  an  increase  in  the  risk  of 
extinction  due  to  a  reduced  distribution. 
Based  on  our  evaluation  that  these 
threats  pose  an  unminent  risk  of  a  high 
magnitude,  this  subspecies  warrants  a 
listing  priority  number  of  3. 

Washington  ground  squirrel 
(Spermophilus  washingtoni) — The 
following  sununary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  March  2,  2000. 
Since  the  designation  of  the  species  as 
a  candidate  on  October  25,  1999,  more 
information  has  become  available 
regarding  the  types  of  soils  used  by 
Washington  ground  squirrels,  the  effects 
of  agriculture  on  Washington  ground 
squirrel  colonies,  the  status  of  the 
species  throughout  its  range,  and  the 
significance  of  the  Oregon  population  to 
the  species  as  a  whole.  The  soil  types 
used  by  the  squirrels  are  distributed 
sporadically  within  the  species'  range, 
and  have  been  seriously  fragmented  by  ■ 
human  development  in  the  Columbia 
Basin,  particularly  conversion  to 
agricultural  use.  Where  agriculture 
occurs,  little  evidence  of  ground  squirrel 
use  has  been  documented,  and  reports 
indicate  that  ongoing  agricultiual 
conversion  permanently  eliminates 
Washington  ground  squirrel  habitat.  The 
most  contiguous,  least-disturbed 
expanse  of  suitable  Washington  groimd 
squirrel  habitat,  and  likely  the  densest 
distribution  of  colonies  within  the  range 
of  the  species,  occurs  on  the  Boeing  site 
and  Boardman  Bombing  Range  in 
Oregon.  Substantial  threats  to  the 
species  occur  throughout  its  range, 
including  the  remaining  populations  in 
Oregon.  Even  on  State-owned  lands  in 
Oregon,  the  loss  of  known  sites  is  likely. 
The  loss  of  significant  numbers  of 
colonies  in  Oregon  would  be 
detrimental  to  the  continued  existence 
of  the  Washington  ground  squirrel.  In 
Washington,  recent  declines  have  been 
precipitous  and  for  imknovra  reasons.  In 
2001,  entire  colonies  of  ground  squirrels 
have  been  lost  on  the  Columbia  National 
Wildlife  Refuge  and  Seeps  Lake 
Management  Area  near  Othello, 
Washington,  despite  the  protected  status 
of  the  species  in  the  area.  Biologists 
observed  significant  declines  in  body 
mass,  and  many  adult  squirrels 
experienced  a  complete  failure  to 


reproduce  in  2001,  likely  as  a  result  of 
starvation.  Individuals  that  lacked 
sufficient  body  weight  are  not  likely  to 
survive  the  7-  to  8-month  hibernation 
period  this  species  experiences.  All  of 
these  threats  have  been  observed  in  the 
past  2  years,  are  likely  to  continue,  and 
appreciably  reduce  the  likelihood  of 
siuvival  of  many  Washington  ground 
squirrel  colonies  across  the  range  of  the 
species.  Based  on  our  current  evaluation 
of  threats,  we  assigned  a  listing  priority 
number  of  2  to  this  species. 

Birds 

Band-rumped  storm-petrel,  Hawaii 
DPS  [Oceanodroma  castro) — ^The 
following  siunmary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  May  8, 1989. 
Breeding  season  surveys  on  Hawaii, 
Maui,  and  Kauai,  as  well  as  reports  of 
fledglings  picked  up  on  Hawaii  and 
Kauai,  confirm  that  small  populations 
still  exist  on  these  Hawaiian  islands. 
Estimates  of  the  total  State-wide 
population  could  exceed  100  pairs  if 
viable  breeding  populations  exist  on 
Maui  and  Hawaii.  Although  small 
populations  do  occiu  on  Maui  and 
Hawaii,  we  haVe  been  unable  to 
determine  if  they  are  viable;  certainly 
they  are  not  large  and  they  represent  a 
fraction  of  prehistoric  distribution. 
Predation  by  introduced  species  is 
believed  to  have  played  a  significant 
role  in  reducing  storm-petrel  numbers 
and  in  exterminating  colonies  in  the 
Pacific  and  other  locations  worldwide. 
Additionally,  artificial  lights  have  had  a 
significant  negative  effect  on  fledgling 
yoimg  and,  to  a  lesser  degree,  adults. 
Artificial  lighting  of  roadways,  resorts, 
ballparks,  residences,  and  oUier 
development  in  lower  elevation  areas 
attracts  and  confuses  night-flying, 
storm-petrel  fledglings,  resulting  in 
"fall-out"  and  collisions  with  buildings 
and  other  objects.  Currently,  the  species 
is  not  known  to  be  taken  or  used  for 
commercial,  recreational,  scientific,  or 
educational  purposes.  During  1992 
surveys  on  Mauna  Loa,  Hawaii,  several 
caches  of  Hawaiian  dark-rumped  petrel 
carcasses  associated  with  feral  cat 
predation  were  recorded  in  areas  where 
band-rumped  storm-petrel  vocalizations 
were  recorded.  Based  on  imminent 
threats  of  a  high  magnitude,  we  assigned 
this  Hawaii  DPS  of  the  band-nunped 
storm-petrel  a  listing  priority  number  of 
3. 

Gunnison  sage  grouse  (Centrocercus 
minimus) — ^The  following  siunmary  is 
based  on  information  contained  in  our 
files  and  the  petition  received  on 
Jaifuary  25,  2000.  The  range  of  the 
Gunnison  sage  grouse  has  been  reduced 
to  less  than  25  percent  of  its  historic 
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range.  Size  of  the  range  and  quality  of 
its  habitat  have  been  reduced  by  direct 
habitat  loss,  fragmentation,  and 
degradation  from  building  development, 
road  and  utility  corridors,  fences,  energy 
development,  conversion  of  native 
habitat  to  hay  or  other  crop  fields, 
alteration  or  destruction  of  wetland  and 
riparian  areas,  inappropriate  livestock 
management,  competition  for  winter 
range  by  big  game,  and  creation  of  large 
reservoirs.  Other  factors  affecting  the 
Gunnison  sage  grouse  include  fire 
suppression,. overgrazing  by  elk  (Cervus 
elaphus)  and  deer  [Odocoileus 
hemionus),  drought,  disturbance  or 
death  by  off-highway  vehicles, 
harassment  from  people  and  pets,  noise 
that  impairs  acoustical  quality  of  leks 
(courtship  areas),  genetic  depression, 
pesticides,  pollution,  and  competition 
for  habitat  from  other  species.  For 
greater  detail  as  to  why  listing  is 
warranted,  see  65  FR  82310,  December 
28,  2000.  We  consider  all  of  these 
-threats  to  be  of  high  magnitude  but 
nonimminent;  therefore,  we  assigned 
the  Gunnison  sage  grouse  a  listing 
priority  of  5. 

Lesser  prairie-chicken  [Tympanuchus 
paUidicinctus) — The  following 
summary  is  based  on  information 
contained  in  our  files,  including 
information  from  the  pebtion  received 
on  October  5, 1995.  Biologists  estimate 
that  the  occupied  range  has  declined  at 
least  78  percent  since  1963  and  92 
percent  since  the  1800s.  The  most 
serious  threats  to  the  lesser  prairie- 
chicken  are  loss  of  habitat  from 
conversion  of  native  rangelands  to 
introduced  forages  and  cultivation,  and 
cumulative  habitat  degradation  caused 
by  severe  grazing,  fire  suppression, 
herbicides,  and  structural 
developments.  Many  of  these  threats 
may  exacerbate  the  normal  effects  of  . 
periodic  drought  on  lesser  prairie- 
chicken  populations.  In  many  cases,  the 
remaining  suitable  habitat  has  become 
fragmented  by  the  spatial  arrangement 
of  properties  affected  by  these 
individual  threats.  We  view  current  and 
continued  habitat  fragmentation  to  be  a 
serious  ongoing  threat  that  facilitates  the 
extinction  process  through  several 
mechanisms:  remaining  habitat  patches 
may  become  smaller  than  necessary  to 
meet  the  yearlong  requirements  of 
individuals  and  populations;  necessary 
habitat  heterogeneity  may  be  lost  to 
large  areas  of  monoculture  vegetation 
and/or  homogenous  habitat  structure; 
areas  between  habitat  patches  may 
harbor  high  levels  of  predators  or  brood 
parasites;  and  the  probability  of 
recolonization  decreases  as  the  distance 
between  suitable  habitat  patches 


expands.  Inadequacy  of  existing 
regulatory  mechanisms  to  protect  lesser 
prairie-chicken  habitat  was  cited  as  a 
potential  threat  to  the  species  in  the 
Service's  12-month  finding.  Most 
occupied  lesser  prairie-chicken  habitat 
occurs  on  private  land  where  States 
have  little  authority  to  protect  the 
species  or  its  habitat,  with  the  exception 
of  setting  harvest  regulations.  While 
some  Federal  lands  within  occupied 
range  have  voluntarily  accommodated 
certain  needs  of  the  lesser  prairie- 
chicken,  the  species  cannot  be 
sufficiently  conserved  only  on  Federal 
lands  to  prevent  extinction.  Although 
Federal  lands  comprise  only  five 
percent  of  currently  occupied  habitat, 
these  tracts  are  located  in  areas  essential 
to  population  recovery  and  dispersal.  As 
a  result,  the  Service  views  habitat 
management  considerations  on  Federal 
lands  within  current  and  historic  range 
with  even  greater  importance.  Concern 
exists  that  recreational  hunting  and 
harassment  are  potential  threats  to  the 
species.  While  the  Service  does  not 
believe  that  overutilization  through 
recreational  hunting  is  a  primary  cause 
of  lesser  prairie-chicken  decline,  we  are 
concerned  that  small  and  isolated 
populations  may  be  vulnerable  to  local 
extirpations  caused  by  repeated  harvest 
pressure,  especially  near  fall  leks. 
Similarly,  the  effects  of  repeated 
recreational  viewing  at  leks  is  unknowrn. 
The  Service  solicits  input  from  all 
parties  who  may  be  knowledgeable 
about  these  factors,  as  well  as  two 
potential  threats  not  cited  in  the  12- 
month  finding;  organophosphorus 
insecticide  poisoning  and  degree  of 
impacts  frtjm  hybridization  with  greater 
prairie-chickens  in  northern  portions  of 
occupied  range.  Based  on  all  currently 
available  information,  we  find  that 
ongoing  threats  to  the  lesser  prairie- 
chicken,  as  outlined  in  the  12-month 
finding,  remain  unchanged,  and  lesser 
prairie-chickens  continue  to  warrant 
Federal  listing  as  threatened.  We  have 
determined  that  the  overall  magnitude 
of  threats  to  the  lesser  prairie-chicken 
throughout  its  range  is  moderate,  and 
that  the  threats  are  ongoing,  thus  they 
are  considered' imminent.  Consequently, 
a  listing  priority  of  8  remains 
appropriate  for  the  species.  The 
magnitude  of  threats  to  lesser  prairie- 
chickens  rests  primarily  on  the  quality 
of  existing  habitat.  At  present,  all  States 
within  occupied  range  of  the  lesser 
prairie-chicken  are  committing 
significant  resources  via  personnel, 
outreach,  and  habitat  improvement 
incentives  to  landowners  to  recover  the 
species.  The  Service  recognizes  that 
measurable  increases  in  populations 


often  come  years  after  certain  habitat 
improvements  occur.  Barring  additional 
unforeseen  threats  such  as  prolonged 
drought  or  development,  the  species' 
status  is  expected  to  improve  in  future 
years.  Therefore,  we  select  not  to  elevate 
the  listing  priority  of  the  lesser  prairie- 
chicken  based  on  magnitude  of  threats 
at  this  time.  However,  the  Service  is 
concerned  that  remaining  populations 
may  become  increasingly  fragmented, 
and  therefore  vulnerable  to  local 
extinctions.  This  is  particularly  true  for 
isolated  populations  of  lesser  prairie- 
chickens  in  the  Permian  Basin/western 
panhandle  of  Texas  and  areas  south  of 
highway  380  in  southeastern  New 
Mexico.  The  impending  loss  of  these 
populations  is  of  major  concern  to  us, 
and  efforts  to  address  this  possible  loss 
are  ongoing.  However,  the  Service 
believes  that,  given  all  currently 
available  information,  the  net  benefits  of 
ongoing  conservation  activities  by  the 
States,  Federal  agencies,  and  private 
groups,  combined  with  the  recent 
increase  in  both  range  and  numbers  in 
Kansas,  exceed  the  latest  negative  trends 
of  local  populations  in  the  southern 
periphery  of  occupied  range.  Should  the 
current  conservation  momentum  fail  to 
stabilize  and  increase  existing 
populations  throughout  significant 
portions  of  the  remaining  range,  we 
must  pursue  elevating  the  listing 
priority  of  the  species. 

Yellow-billed  cuckoo,  western 
continental  U.S.  DPS  [Coccyzus 
americanus) — The  following  summary  is 
based  on  information  contained  in  our 
files  and  the  petition  received  on 
February  9. 1998.  Also  see  our  12-month 
petition  finding  {66  FR  38611) 
published  on  July  25,  2001.  While  the 
cuckoo  is  still  relatively  common  east  of 
the  crest  of  the  Rocky  Mountains, 
biologists  estimate  that  more  than  90 
percent  of  the  bird's  riparian 
(streamside)  habitat  in  the  West  has 
been  lost  or  degraded.  These 
modifications,  and  the  resulting  decline 
in  the  distribution  and  abundance  of 
yellow-billed  cuckoos  throughout  the 
western  States,  is  believed  to  be  due  to 
conversion  to  agriculture;  grazing; 
habitat  degradation  by  competition  from 
nonnative  plants,  such  as  tamarisk;  river 
management,  including  altered  flow  and 
sediment  regime;  and  flood  control 
practices,  such  as  channelization  and 
bank  protection.  Based  on  nonimminent 
threats  of  a  high  magnitude,  we  assigned 
a  listing  priority  number  of  6  to  this  DPS 
of  yellow-billed  cuckoo. 

Reptiles 

Louisiana  pine  snake  [Pituophis 
rutbveni) — The  following  summary  is 
based  on  information  contained  in  our 
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files  and  the  petition  received  on  July 
19.  2000.  The  Louisiana  pine  snake 
historically  occiured  in  portions  of 
west-central  Louisiana  and  extreme 
east-central  Texas.  Louisiana  pine 
snakes  have  not  been  docximented  in 
over  a  decade  in  some  of  the  best 
remaining  habitat  within  their  historical 
range.  Surveys  and  results  of  Louisiana 
pine  snake  trapping  and  radio-telemetry 
suggest  that  extensive  population 
declines  and  local  extirpations  have 
occurred  diuing  the  last  50  to  80  years. 
The  quality  of  remaining  Louisiana  pine 
snake  habitat  has  been  degraded  due  to 
logging,  fire  suppression,  short-rotation 
silviculture,  and  conversion  of  habitat  to 
other  uses  such  as  grazing.  Other  factors 
affecting  Louisiana  pine  snakes  include 
'low  fecimdity  (reproductive  output), 
which  magnifies  other  threats  and 
increases  the  likelihood  of  local 
extinctions,  and  vehicular  mortality, 
which  may  cause  significant  impacts  to 
the  Louisiana  pine  snake's  population 
niunbers  and  community  structure.  Due 
to  nonimminent  threats  of  a  high 
magnitude,  we  assigned  a  listing 
priority  number  of  5  to  this  sp>ecies. 

Cagle's  map  turtle  (Graptemys 
cagJei) — The  following  summary  is 
based  on  information  contained  in  our 
files  and  the  petition  received  on  April 
26, 1991.  Cagle's  map  turtle  occurs  in 
scattered  sites  in  seven  counties  in 
Texas  on  the  Guadalupe,  San  Marcos, 
and  Blanco  Rivers.  Loss  and  degradation 
of  riverine  habitat  from  large  and/ or 
small  impoimdments  (dams  or 
reservoirs)  is  the  primary  threat  to 
Cagle's  map  turtle.  One  detrimental 
effect  of  impoundment  is  the  loss  of 
riffle  and  riffle/pool  transition  areas 
used  by  males  for  foraging.  Depending 
on  its  size,  a  dam  itself  may  be  a  partial 
or  complete  barrier  to  Cagle's  map  turtle 
movements  and  could  fragment  a 
population.  Construction  of  smaller 
impoundments  and  human  activities  on 
the  river  has  likely  eliminated  or 
reduced  foraging  and  basking  habitats. 
Cagle's  map  tiulle  is  also  vulnerable  to 
over  collecting  and  target  shooting,  and 
current  regulations  are  inadequate  to 
protect  this  species.  Due  to 
nonimminent  threats  of  a  high 
magnitude,  we  assigned  a  listing 
priority  niunber  of  5  to  this  species. 

Amphibians 

Columbia  spotted  frog.  Great  Basin 
DPS  [Rana  luteiventris)—The  following 
summary  is  based  on  information 
contained  in  our  files  and  the  petition 
received  on  May  1, 1989.  Recent  work 
by  researchers  in  Idaho  and  Nevada  has 
documented  the  loss  of  historically 
known  sites,  reduced  numbers  of 
individuals  within  local  populations, 


and  declines  in  the  reproduction  of 
those  individuals.  Since  1996,  extensive 
surveys  throughout  southern  Idaho  and 
eastern  Oregon  have  led  to  increases  in 
the  number  of  known  Columbia  spotted 
&t)g  sites.  However,  most  of  these  sites 
support  only  small  numbers  of  frogs. 
Extensive  monitoring  at  10  of  the  46 
occupied  sites  since  1997  indicates  a 
decline  in  the  niunber  of  adult 
Coliunbia  spotted  frogs  encountered.  All 
known  populations  in  southern  Idaho 
and  in  eastern  Oregon  appear  to  be 
functionally  isolated.  Columbia  spotted 
frog  habitat  degradation  and 
fragmentation  is  probably  a  combined 
result  of  past  and  current  influences  of 
heavy  livestock  grazing,  spring 
alterations,  agricultural  development, 
urbanization,  and  mining  activities. 
Based  on  imminent  threats  of  high 
magnitude,  we  assigned  a  listing 
priority  number  of  3  to  this  DPS  of  the 
Columbia  spotted  frog. 

Oregon  spotted  fiog  [Rana  pretiosa) — 
The  following  summary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  May  4, 1989. 
Based  on  siu^^eys  of  historic  sites,  the 
Oregon  spotted  frog  is  now  absent  from 
at  least  76  percent  of  its  former  range. 
The  species  may  be  absent  from  as 
much  as  90  percent  of  its  former  range 
because  the  collections  of  historic 
specimens  did  not  adequately  reflect  its 
actual  geographic  and  elevational  range. 
Threats  to  the  species'  habitat  include 
development,  livestock  grazing, 
introduction  of  nonnative  plant  species, 
changes  in  hydrology  due  to 
construction  of  dams  and  alterations  to 
seasonal  flooding,  poor  water  quality, 
and  water  contamination.  Additional 
threats  to  the  species  are  predation  by 
nonnative  fish  and  introduced  bullfrogs. 
Based  on  these  threats,  we  assigned  the 
Oregon  spotted  frog  a  listing  priority 
number  of  2.  Note,  the  October  30,  2001. 
Candidate  Notice  of  Review  Was 
incorrect  in  listing  this  species  as  a 
distinct  population  segment  with  a 
listing  priority  niunber  of  3.  The  Oregon 
spotted  frog  is  a  full  species,  with  no 
DPS  designation,  and,  therefore,  has  a 
listing  priority  number  of  2. 

California  tiger  salamander  (entire 
population  except  Sonoma  County  and 
where  listed)  [Ambystoma 
califomiense) — The  following  summary 
is  based  on  information  contained  in 
our  files  and  the  petition  received  on 
February  26, 1992.  The  California  tiger 
salamander  has  been  eliminated  from  54 
percent  of  its  historic  breeding  sites  and 
has  lost  an  estimated  65  percent  of  its 
habitat.  The  distribution  of  the  species 
is  now  discontinuous  and  fragmented 
throughout  its  range.  All  of  the 
estimated  seven  genetic  populations  of 


this  species  have  declined  significantly 
because  of  urban  and  agricultural 
development,  and  other  human-caused 
factors  affecting  breeding  and  upland 
habitat  used  for  estivation  and 
migration.  Existing  regulatory 
mechanisms  are  inadequate  to  protect 
California  tiger  salamander  habitat. 
Based  on  nonimminent  threats  of  a  high 
magnitude,  we  assigned  this  species  a 
fisting  priority  number  of  5. 

Cahfomia  tiger  salamander,  Sonoma 
County  DPS  [Ambystoma 
califomiense] — See  above  summary  of 
new  candidate  species  for  discussion  on  ° 
why  this  population  warrants  listing. 
The  above  summary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  June  13,  2001. 

Boreal  toad.  Southern  Rocky 
Mountains  DPS  [Bufo  boreas  boreas) — 
The  following  summary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  September  30, 
1993.  Boreal  toads  of  the  Southern 
Rocky  Mountain  DPS  were  once 
common  throughout  much  of  the  high 
elevations  in  Colorado,  in  the  Snowy 
and  Sierra  Madre  Ranges  of  southeast 
Wyoming,  and  at  three  breeding 
localities  at  the  southern  periphery  of 
their  range  in  the  San  Juan  Mountains 
of  New  Mexico.  In  the  late  1980s  boreal 
toads  were  found  to  be  absent  from  83 
percent  of  breeding  localities  in 
Colorado  and  94  percent  of  breeding 
localities  in  Wyoming  previously 
known  to  contain  toads.  In  1999,  the 
niunber  of  known  breeding  localities 
increased  from  33  to  50,  with  1  in 
Wyoming,  none  in  New  Mexico,  and  the 
remaining  sites  in  Colorado.  This 
increase  in  known  breeding  localities, 
however,  was  likely  due  to  survey 
efforts  rather  than  expansion  of  the 
population.  Land  use  in  boreal  toad 
habitat  includes  recreation,  timber 
harvesting,  livestock  grazing,  and 
watershed  alteration  activities.  Though 
declines  in  toad  numbers  have  not  been 
directly  linked  to  habitat  alteration, 
activities  that  destroy,  modify,  or  curtail 
habitat  likely  contribute  to  the 
continued  decline  in  toad  numbers.  The 
current  and  future  use  of  water  rights  in 
the  Southern  Rocky  Mountains  may 
impact  boreal  toads.  Increased  demands 
on  limited  water  resources  can  result  in 
water  level  drops  in  reservoirs  that 
toads  are  using.  Transferring  rights  from 
one  user  group  to  another  [e.g., 
agricultural  to  municipal)  also  could 
reduce  toad  habitat,  particularly  if 
dewatering  of  reservoir  sites  resulted 
from  these  transfers.  Additional  threats 
to  the  boreal  toad  include  a  chytrid 
fungus,  which  likely  caused  the  boreal 
toad  to  decline  in  the  1970s  and 
continues  to  cause  declines.  Based  on 


Federal  Register / Vol.  67,  No.  114 /Thursday,  June  13,  2002 / Proposed  Rules 


40669 


these  threats,  we  assigned  this  DPS  of 
boreal  toad  a  listing  prioritv  number  of 
3. 

Fishes 

Gila  chub  [Gila  intermedia] — The 
following  summary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  June  10, 1998. 
The  Gila  chub  has  been  extirpated  or. 
reduced  in  numbers  and  distribution  in 
the  majority  of  its  historical  range.  Over 
70  percent  of  the  Gila  chub's  habitat  has 
been  degraded  or  destroyed,  and  much 
of  it  is  unrecoverable.  Of  the  15 
remaining  populations,  most  are  small, 
isolated,  and  threatened,  and  only  one 
population  is  considered  secure. 
Wetland  habitat  degradation  and  loss  is 
a  major  threat  to  the  Gila  chub.  Human 
activities  such  as  groundwater  pumping, 
surface  water  diversions, 
impoundments,  channelization, 
improper  livestock  grazing,  vegetation 
manipulation,  agriculture,  mining,  road 
building,  nonnative  species 
introductions,  urbanization,  and 
recreation  dl  contribute  to  riparian  loss 
and  degradation  in  southern  Arizona, 
thereby  threatening  this  species.  Based 
on  imminent  threats  of  a  high 
magnitude,  we  assigned  this  species  a 
listing  priority  number  of  2.  Although 
work  on  court-ordered  section  4  actions 
have  precluded  us  from  issuing  a 
proposed  rule  to  date,  despite  the  fact 
that  this  species  has  a  listing  priority 
number  of  2,  we  recently  entered  into  a 
settlement  agreement  on  October  2, 
2001  [Center  for  Biological  Diversity,  et 
al.  V.  Norton.  Civ.  No.  01-2063  (JR) 
(D.D.C.))  that  will  require  us  to  deliver 
by  July  31,  2002,  a  proposed  listing  rule 
with  critical  habitat  to  the  Federal 
Register  for  publication. 

Arctic  grayling,  upper  Missouri  River 
DPS  [Thymallus  arcticas]—T\ie 
following  summary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  October  2, 
1992.  Currently,  the  only  self-sustaining 
remnant  of  the  indigenous  fluvial  Arctic 
grayling  population  exists  in  the  Big 
Hole  River,  estimated  to  represent  5 
percent  or  less  of  the  historic  range  for 
this  species  in  Montana  and  Wyoming. 
Reestablishment  efforts  are  under  way 
in  four  streams  within  the  historic 
range.  The  Arctic  grayling  faces  threats 
primarily  from  a  decrease  in  available 
habitat  as  a  result  of  dewatering  of 
streams  for  irrigation  and  stock  water, 
ongoing  drought  conditions,  and  habitat 
degradation  from  dams  and  reservoirs. 
Landowners  and  other  interests  are 
implementing  actions  to  ensure 
adequate  water  conditions  in  the  Big 
Hole  River.  Additionally,  predation  on 
or  competition  with  Arctic  grayling  by 


nonnative  trout  are  thought  to  be  factors 
limiting  grayling  populations.  Due  to 
imminent  threats  of  a  low  to  moderate 
magnitude,  we  assigned  this  DPS  of 
Arctic  grayling  a  listing  priority  number 
of  9. 

Snaj7s 

Chupadera  springsnail  [Pyrgulopsis 
chupaderae] — The  following  summary 
is  based  on  information  contained  in 
our  files  and  the  petition  received  on 
November  20, 1985.  This  aquatic 
species  is  endemic  to  Willow  Spring  on 
the  Willow  Spring  Ranch  (formerly 
Cienega  Ranch)  at  the  south  end  of  the 
Chupadera  Mountains  in  Socorro 
County,  New  Mexico.  The  Chupadera 
springsnail  has  been  documented  from 
two  hillside  groundwater  discharges 
that  flow  through  grazed  areas  among 
rhyolitic  gravels  containing  sand,  mud, 
and  hydrophytic  plants.  Regional  and 
local  groundwater  depletion,  springrun 
dewatering,  and  riparian  habitat 
degradation  represent  the  principal 
threats.  The  survival  and  recovery  of  the 
Chupadera  springsnail  is  contingent 
upon  protection  of  the  riparian  corridor 
immediately  adjacent  to  Willow  Spring, 
and  the  availability  of  perennial, 
oxygenated  flowing  water  within  the 
species'  thermal  range.  Existing 
regulatory  mechanisms  are  not 
sufficient  to  protect  this  species.  New 
Mexico  State  law  provides  limited 
protection  to  the  Chupadera  springsnail, 
but  this  law  does  not  provide  for  habitat 
protection.  Because  these  threats  are 
imminent  and  of  a  high  magnitude,  we 
assigned  this  species  a  listing  priority 
number  of  2.  See  above  Summary  of 
Listing  Priority  Changes  in  Candidates 
for  an  explanation  on  why  we  are 
changing  the  priority  of  this  candidate. 

Gila  springsnail  [Pyrgulopsis  gilae] — 
The  following  summary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  November  20, 
1985.  The  Gila  springsnail  is  an  aquatic 
species  known  from  13  populations  in 
New  Mexico.  The  long-term  persistence 
of  the  Gila  springsnail  is  contingent 
upon  protection  of  the  riparian  corridor 
immediately  adjacent  to  springhead  and 
springrun  habitats,  thereby  ensuring  the 
maintenance  of  perennial,  oxygenated 
flowing  water  within  the  species' 
required  thermal  range.  Sites  on  both 
private  and  Federal  lands  are  subject  to 
uncontrolled  recreational  use  and 
livestock  grazing,  thus  rendering  the 
long-term  survival  of  the  Gila 
springsnail  questionable.  Natural  events 
such  as  drought,  forest  fire, 
sedimentation,  and  flooding:  wetland 
habitat  degradation  by  recreational 
bathing  in  thermal  springs;  and  poor 
watershed  management  practices  such 


as  overgrazing  and  inappropriate 
silviculture,  represent  the  primary 
threats  to  the  Gila  springsnail.  Fire 
suppression  and  retardant  chemicals 
have  potentially  deleterious  effects  on 
this  species.  Existing  regulatory 
mechanisms  are  not  sufficient  to  protect 
the  Gila  springsnail.  New  Mexico  State 
law  provides  limited  protection  to  the 
Gila  springsnail,  but  this  law  does  not 
provide  for  habitat  protection.  Based  on 
these  nonimminent  threats  of  a  low 
magnitude,  we  assigned  a  listing 
priority  number  of  11  to  this  species. 

New  Mexico  springsnail  [Pyrgulopsis 
thennalis] — The  following  summary  is 
based  on  information  contained  in  our 
files  and  the  petition  received  on 
November  20, 1985.  The  New  Mexico 
springsnail  is  an  aquatic  species  known 
from  only  two  separate  populations 
associated  with  a  series  of  spring-brook 
systems  along  the  Gila  River  in  the  Gila 
National  Forest  in  Grant  County,  New 
Mexico.  The  long-term  persistence  of 
the  New  Mexico  springsnail  is 
contingent  upon  protection  of  the 
riparian  corridor  immediately  adjacent 
to  springhead  and  springrun  habitats, 
thereby  ensuring  the  maintenance  of 
perennial,  oxygenated  flowing  water 
within  the  species'  required  thermal 
range.  While  the  New  Mexico 
springsnail  populations  may  be  stable, 
the  sites  inhabited  by  the  species  are 
subject  to  uncontrolled  recreational  use 
and  livestock  grazing.  Wetland  habitat 
degradation  via  recreational  use  and 
overgrazing  in  or  near  the  thermal 
springs  and/or  poor  watershed 
management  practices  represent  the 
primary  threats  to  the  New  Mexico 
springsnail.  Natural  events  such  as 
drought,  forest  fire,  sedimentation,  and 
flooding  may  further  imperil 
populations.  Additionally,  fire 
suppression  and  retardant  chemicals 
have  potentially  deleterious  effects  on 
this  species.  Existing  regulatory 
mechanisms  are  also  not  sufficient  to 
protect  the  New  Mexico  springsnail. 
New  Mexico  State  law  provides  limited 
protection  to  the  New  Mexico 
springsnail,  but  this  law  does  not 
provide  for  habitat  protection.  Based  on 
these  nonimminent  threats  of  a  low 
magnitude,  we  assigned  this  species  a 
listing  priority  number  of  11. 

Page  springsnail  [Pyrgulopsis 
morrisoni] — The  following  summary  is 
based  on  information  contained  in  our 
files  and  the  petition  received  on  April 
12.  2002.  The  Page  springsnail  is  a  local 
endemic,  and  all  extant  populations  are 
known  to  exist  only  within  a  complex 
of  springs  located  within  an 
approximately  1.5  kilometer  (.93  miles) 
area  along  the  west  side  of  Oak  Creek 
around  the  community  of  Page  Springs, 
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Yavapai  County,  Arizona.  Many  of  the 
springs  where  the  Page  springsnail 
occurs  have  been  subjected  to  some 
level  of  modification  to  meet  domestic, 
agricultural,  ranching,  fish  hatchery, 
and  recreational  needs.  Pumping  of  the 
regional  aquifer  in  excess  of  natural 
recharge  could  result  in  elimination  of 
habitat  occupied  by  the  Page 
springsnail.  Potential  habitat 
degradation  is  likely  from  trespass  cattle 
and  the  possible  modification  of  spring 
heads  to  meet  the  needs  of  a  commercial 
water  bottling  company.  Other  factors 
that  have  contributed  to  the  decline  of 
Page  springsnail  populations  include 
the  use  of  toxic  substances,  water 
quality  degradation,  and  introduction  of 
nonnative  molluscs,  such  as  Corbicula 
spp.  Arizona  Game  and  Fish 
Department  (AGFD)  management  plans 
for  the  Bubbling  Ponds  and  Page 
Springs  fish  hatcheries  included 
commitments  to  replace  lost  habitat  and 
to  monitor  remaining  populations  of 
invertebrates  such  as  the  Page 
springsnail.  However,  habitat 
restoration  has  been  largely 
imsuccessful  and  monitoring  has  not 
been  implemented.  Because  these 
threats  are  imminent  and  of  a  high 
magnitude,  we  assigned  a  listing 
priority  niunber  of  2  to  this  species. 

Insects 

Ck}ral  Pink  Sand  Dimes  tiger  beetle 
[Cicindela  limbata  albissima) — The 
following  summary  is  based  on 
information  contained  in  our  files, 
including  information  from  the  petition 
received  on  April  21, 1994.  The  Coral 
Pink  Sand  Dunes  tiger  beetle  is  known 
to  occur  only  at  Coral  Pink  Sand  Dunes, 
about  7  miles  west  of  Kanab,  Kane 
County,  in  south-central  Utah.  It  is 
restricted  mostly  to  a  small  part  of  the 
approximately  13-kilometer  (8-mile) 
long  dune  field,  situated  at  an  elevation 
of  about  1,820  m  (6,000  ft).  The 
subspecies'  habitat  is  being  adversely 
impacted  by  ongoing  recreational  off- 
road  vehicle  (ORV)  use.  The  ORV 
activity  is  destroying  and  degrading  the 
species'  habitat,  especially  the 
interdimal  swales  used  by  the  larval 
population.  Having  the  greatest 
abundance  of  suitable  prey  species,  the 
interdunal  swales  are  the  most 
biologically  productive  areas  in  this 
ecosystem.  The  continued  survival  of 
the  species  depends  on  the  preservation 
of  the  species  and  its  habitat  at  its  only 
breeding  reproductive  site  and  the 
probable  need  to  establish  or  reestablish 
additional  reproductive  subpopulations 
in  other  suitable  habitat  sites.  The 
species  population  is  also  vulnerable  to 
overcoUecting  by  professional  and 
hobby  tiger  beetle  collectors,  although 


quantification  of  this  threat  is  difficult 
without  continuous  monitoring  of  the 
species  population.  The  State  of  Utah 
and  the  Biu-eau  of  Land  Management 
have  designated  most  of  the  species 
habitat  as  a  conservation  area,  where 
they  have  placed  significant  restrictions 
on  ORV  use.  Their  actions  have  lowered 
the  magnitude  of  threat  to  this 
subspecies.  Based  on  imminent  threats 
of  a  low  to  moderate  magnitude,  we 
assigned  this  subspecies  a  listing 
priority  number  of  9. 

Flowering  Plants 

Christ's  paintbrush  {Castilleja 
christii) — "The  following  summary  is 
based  on  information  contained  in  our 
files  and  the  petition  received  on 
January  2,  2001.  (Jastilleja  christii  is 
endemic  to  subalpine  meadow  and 
sagebrush  habitats  in  the  upper 
elevations  of  the  Albion  Moimtains, 
Cassia  Coimty,  Idaho.  The  single 
population  of  this  species,  which  covers 
only  81  ha  (200  ac),  is  restricted  to  the 
summit  of  Mount  Harrison.  The 
population  appears  to  be  stable, 
although  the  species  is  threatened  by  a 
variety  of  activities  including 
unauthorized  ORV  use  that  results  in 
erosion  of  the  plant's  habitat  and 
mortality  of  individual  plants.  Livestock 
grazing  can  adversely  affect  C.  christii 
by  trampling  and/ or  consuming  plants, 
which  results  in  reduced  reproductive 
success;  grazing  occtured  in  the  area 
where  C.  christii  exists  dxiring  1999,  but 
not  in  2000.  In  addition,  road 
maintenance  activities  and  trampling  by 
hikers  potentially  affect  this  species. 
Because  the  threats  are  of  a  low  to 
moderate  magnitude  and  nonimminent, 
we  assigned  this  species  a  listing 
priority  number  of  11. 

San  Fernando  Valley  spineflower 
(Chorizanthe  parryi  femandina] — ^The 
following  siunmary  is  based  on 
information  contained  in  our  files  and 
the  petition  received  on  December  14, 
1999.  Chorizanthe  parryi  var. 
femandina  was  thought  to  be  extinct, 
but  its  rediscovery  was  disclosed  in  the 
late  spring  of  1999.  The  plant  currently 
is  known  from  two  disjimct  localities. 
The  first  locality  is  in  the  southeastern 
portion  of  Ventura  County,  on  a  site 
approved  for  development,  where  it  was 
found  and  identified  by  consultants 
employed  by  the  developer.  The  second 
is  located  in  southwestern  Los  Angeles 
County  on  a  site  with  approved 
development  plans.  As  currently 
planned,  it  is  likely  that  construction  of 
proposed  development  will  extirpate 
the  first  population  in  Ventura  County. 
It  is  unclear  how  the  development  in 
Los  Angeles  will  affect  that  population. 
The  majority  of  the  historical  collections 


of  this  plant  from  the  greater  Los 
Angeles  metropolitan  area  were  made 
from  areas  where  urban,  agricultural, 
and  industrial  development  have 
replaced  native  habitats.  Diuing  the  last 
few  decades,  numerous  field  botanists 
have  been  unable  to  locate  the  species, 
even  where  historically  recorded, 
largely  due  to  the  alteration  and  loss  of 
suitable  habitat.  San  Fernando  Valley 
spineflower  is  also  threatened  by 
invasive  nonnative  plants,  including 
grasses,  that  potentially  fragment 
suitable  habitat;  displace  it  from 
available  habitat;  compete  for  light, 
water,  and  nutrients;  and  reduce 
survival  and  establishment.  This  plant 
is  particularly  vulnerable  to  extinction 
due  to  its  two  isolated  populations. 
Species  with  few  populations  and 
disjunct  distributions  are  vulnerable  to 
natiirally  occxirring,  random  events. 
Because  of  imminent  threats  of  a  high 
magnitude,  we  assigned  a  listing 
priority  number  of  3  to  this  plant. 

Slick  spot  peppergrass  (Lepidium 
papilliferum) — The  following  summary 
is  based  on  information  contained  in 
our  files  and  the  petition  received  on 
April  9,  2001.  Lepidium  papilliferum  is 
an  annual  or  biennial  that  occurs  in 
sagebrush-steppe  habitats  at 
approximately  670  meters  (m)  (2,200 
feet  (ft))  to  1,615  m  (5,300  ft)  elevation 
in  southwestern  Idaho.  The  total 
amount  of  currently  occupied  L. 
papilliferum  habitat  is  less  than  31.8  ha 
(78.4  ac),  and  the  amount  of  high- 
quality  occupied  habitat  for  this  species 
is  less  than  1.3  ha  (3.3  ac).  The 
documented  extirpation  rate  for  this 
taxon  is  the  highest  known  of  any  Idaho 
rare  plant  species.  This  species  is 
threatened  by  a  variety  of  activities 
including  urbanization,  gravel  mining, 
irrigated  agriculture,  habitat  degradation 
due  to  cattle  and  sheep  grazing,  fire  and 
fire  rehabilitation  activities,  and 
continued  invasion  of  habitat  by 
nonnative  plant  species.  Because  the 
majority  of  populations  are  extremely 
small  and  existing  habitat  is  fragmented 
by  agricultural  conversion,  fire,  grazing, 
roads,  and  urbanization,  local 
extirpation  is  a  threat  to  this  species. 
Based  on  immediate  threats  of  a  high 
magnitude,  we  assigned  this  species  a 
listing  priority  number  of  2.  Although 
work  on  court-ordered  section  4  actions 
have  precluded  us  from  issuing  a 
proposed  rule  to  date,  despite  the  fact 
that  this  species  has  a  listing  priority 
number  of  2,  we  recently  entered  into  a 
settlement  agreement  on  March  29,  2002 
(Committee  for  Idaho's  High  Desert,  v. 
Badgley.  Civ.  No.  01-1641-AS  (D.Or.)) 
that  will  require  us  to  deliver  by  July  15, 
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2002,  a  proposed  listing  rule  to  the 
Federal  Register  for  publication. 

White  River  beardtongue  [Penstemon 
scariosus  albifluvis) — The  following 
summary  is  based  on  information 
contained  in  our  files  and  the  petition 
received  on.October  27, 1983.  The 
White  River  beardtongue  is  restricted  to 
calcareous  soils  derived  from  oil  shale 
'barrens  of  the  Green  River  Formation  in 
the  Uinta  Basin  of  northeastern  Utah 
and  adjacent  Colorado.  Most  of  the 
occupied  habitat  of  the  White  River 
beardtongue  is  within  developed  and 
expanding  oil  and  gas  fields.  Several 
wells  and  access  roads  are  within  the 
species'  occupied  habitat.  The  location 
of  the  species'  habitat  exposes  it  to 
destruction  from  ORV  use,  and  road, 
pipeline,  and  well-site  construction  in 
connection  with  oil  and  gas 
development.  With  such  a  small 
population  and  limited  occupied 
habitat,  any  destruction,  modification, 
or  curtailment  of  the  habitat  would"  have 
a  highly  negative  impact  on  the  species. 
Additionally,  the  species  is  heavily 
grazed  by  wildlife  and  livestock  and  is 
vulnerable  to  livestock  trampling. 
Currently,  no  Federal  or  State  laws 
specifically  protect  the  White  River 
beardtongue.  Based  on  nonimminent 
threats  of  a  high  magnitude,  we  assigned 
this  subspecies  a  listing  priority  number 
of  6. 

Tahoe  yellow  cress  (Rorippa 
ubumbellata] — The  following  summary 
is  based  on  information  contained  in 
our  files  and  the  petition  received  on 
December  27,  2000.  Tahoe  yellow  cress 
is  a  small,  perennial  herb  known  only 
from  the  shores  of  Lake  Tahoe  in 
California  and  Nevada.  Based  on 
presence/absence  information,  it  has 
been  determined  that  the  Tahoe  yellow 
cress  has  been  extirpated  from  10  of  52 
historic  locations.  Tahoe  yellow  cress 
occiu-s  in  a  dynamic  environment 
affected  by  both  natural  processes  and 
hiunan  activities.  Under  natural 
conditions,  Tahoe  yellow  cress  is 
apparently  tolerant  of  the  dynamic 
nature  of  its  habitat  and  is  adapted  for 
survival  in  a  disturbance  regime. 
However,  due  to  the  combination  of 
unnatural  lake  level  fluctuation  due  to 
dam  operations  and  other  human 
activities,  habitat  conditions  are  no 
longer  considered  natural.  Heavy 
recreational  use  of  the  beaches  may 
result  in  the  direct  loss  of  individual 

Slants  as  well  as  the  degradation  of 
abitat  through  compaction  and  mixing 
of  sandy  substrates.  Based  on  imminent 
threats  of  a  high  magnitude,  we  assigned 
this  species  a  listing  priority  number  of 
2. 


li 


Ferns  and  Allies 

Botrychium  lineare  (slender 
moonwort) — The  following  summary  is 
based  on  information  contained  in  our 
files  and  the  petition  received  on  July 
28,  1999.  Also  see  our  12-month 
petition  finding  (66  FR  30368) 
published  on  June  6,  2001.  Botrychiiim 
lineare  is  a  small  perennial  fern  that  is 
currently  known  from  a  total  of  nine 
populations  in  Colorado,  Oregon, 
Montana,  and  Washington.  In  addition 
to  these  currently  known  populations, 
historic  populations  were  previously 
known  from  Idaho  (Boundary  County), 
Montana  (Lake  County),  California 
(Fresno  County),  Colorado  (Boulder 
County),  and  Canada  (Quebec  and  New 
Brunswick).  However,  they  have  not 
been  seen  for  at  least  20  years  and  may 
be  extirpated  (Wagner  and  Wagner 
1994).  Since  the  12-month  petition 
finding  was  published  we  received 
some  additional  information  regarding 
the  status  and  distribution  of  B.  lineare. 
Two  new  population  sites  of  B.  lineare 
were  tentatively  identified  in  2001,  one 
site  each  in  Idaho  and  Nevada,  with  an 
additional  historic  site  discovered  from 
a  herbarium  specimen  collected  in  Utah 
in  1905.  One  researcher  is  intending  to 
obtain  fi^sh  specimens  from  the  Idaho 
and  Nevada  sites  during  2002  for 
electrophoretic  confirmation,  in 
addition  to  visiting  an  historic  B.  lineare 
site  in  California.  The  species  seems  to 
be  a  habitat  generalist  and  is  often  foimd 
in  disturbed  habitats  along  roadsides. 
Therefore,  conclusions  regarding  B. 
lineare's  overall  distribution  and 
specific  habitat  requirements,  along 
with  identifying  possible  conservation 
needs,  are  problematic  at  this  time.  A 
specific  habitat  description  for  the 
species  is  problematic  because  of  its 
current  and  historically  disjunct 
distribution  ranging  from  sea  level  in 
Quebec  to  nearly  3.000  meters  (9,840  ft) 
in  Boulder  County,  Colorado.  Some 
botanists  consider  B.  lineare  to  be  a 
habitat  generalist  and  believe  that  it  is 
a  rare  plant  that  is  difficult  to  survey  for 
and  observe  in  the  wild  and  is  often 
foimd  along  roadsides  in  disturbed 
habitats.  Identifiable  threats  to  various 
populations  of  this  species  include  road 
maintenance  and  herbicide  spraying 
(e.g.,  in  Glacier  National  Park  and  on  the 
Blackfeet  Indian  Reservation), 
recreation,  timber  harvest,  trampling, 
and  development.  Botrychium  lineare 
may  also  be  affected  by  grazing  from 
livestock  or  wildlife,  but  specific  effects 
of  grazing  on  the  species  are  unknown. 
However,  if  grazing  by  livestock  or 
wildlife  species  occurs  prior  to  the 
maturation  and  release  of  spores,  the 
capacity  for  sexual  reproduction  of 


affected  plants  may  be  compromised. 
Botrychium  lineare  is  considered  a 
sensitive  species  in  Regions  2.5,  and  6 
of  the  Forest  Service,  which  include 
extant  and  historical  B.  lineare  sites 
found  in  Colorado,  Oregon,  Washington, 
and  California.  Because  this  species  is 
listed  under  these  regional  sensitive 
species  lists,  the  Forest  Service  has 
regulations  that  address  the  need  to 
protect  this  species.  Forest  Service 
Regions  1.4,  and  5,  which  include 
extant  and  historical  sites  found  in 
Montana  and  Idaho,  do  not  have  B. 
lineare  on  their  regional  sensitive 
species  lists  and  it  is.  therefore,  not 
given  any  special  consideration. 
Although  Botrychium  lineare  is 
considered  to  be  rare  and  imperiled  by 
the  State  natural  heritage  programs  in 
Colorado,  Montana,  Oregon,  and 
Washington,  the  State  heritage  program 
rankings  are  not  legal  designations  and 
do  not  confer  State  regulatory  protection 
to  this  species.  Because  we  concluded 
that  the  overall  magnitude  of  threats  to 
B.  lineare  throughout  its  range  is 
moderate  and  the  overall  immediacy  of 
these  threats  is  nonimminent,  we 
assigned  this  species  a  listing  priority 
number  of  11.  Although  we  are  not 
proposing  a  listing  priority  change  or 
removal  of  candidate  status  at  this  time, 
any  new  information  we  receive  on  the 
distribution  and  threat/conservation 
actions  of  B.  lineare  may  have  a  bearing 
on  whether  listing  under  the 
Endangered  Species  Act  is  still 
warranted. 

Petitions  To  Reclassify  Species  Already 
Listed 

We  have  also  previously  made 
warranted  but  precluded  findings  on 
five  petitions  that  sought  to  reclassify 
threatened  species  to  endangered  status. 
Because  these  species  are  already  listed, 
they  are  not  technically  candidates  for 
listing  and  are  not  included  in  Table  1. 
However,  this  notice  also  constitutes  the 
recycled  petition  findings  for  these 
species.  We  find  that  reclassification  to 
endangered  status  is  currently 
warranted  but  precluded  by  work 
identified  above  (see  Petition  of  a 
Candidate  Species)  for  the: 

(1)  North  Cascades  ecosystem  grizzly 
bear  (Ursus  arctos  horribilis)  DPS 
(Region  6)  (see  63  FR  30453.  June  4, 

1998,  and  the  candidate  form  for  a 
discussion  on  why  reclassification  is 
warranted); 

(2)  Cabinet- Yaak  grizzly  bear  DPS 
(Region  6)  (see  64  FR  26725,  May  17, 

1999,  and  the  candidate  form  for  a 
discussion  on  why  reclassification  is 
warranted); 

(3)  Selkirk  grizzly  bear  DPS  (Region  6) 
[see  64  FR  26725,  May  17,  1999,  for  a 
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discussion  on  why  reclassification  is 
warranted); 

(4)  Spikedace  {Meda  fulgida)  (Region 
2)  [see  59  FR  35303  and  the  candidate 
form  for  a  discussion  on  why 
reclassification  is  warranted);  and 

(5)  Loach  minnow  [Tiaroga  cobitis) 
(Region  2)  (see  59  FR  35303  and  the 
candidate  form  for  a  discussion  on  why 
reclassification  is  warranted). 

Progress  in  Revising  the  Lists 

As  described  in  section  4(b)(3)(B)(iii) 
of  the  Act,  in  order  for  us  to  make  a 
warranted  but  precluded  finding  on  a 
petitioned  action,  we  must  be  making 
expeditious  progress  to  add  qualified 
species  to  the  Lists  and  to  remove  from 
the  Lists  species  for  which  the 
protections  of  the  Act  are  no  longer 
necessary.  This  notice  describes  our 
progress  in  revising  the  lists  since  our 
October  30,  2001,  publication  of  the  last 
CNOR.  We  intend  to  publish  these 
descriptions  annually. 

Our  progress  in  listing  and  delisting 
qualified  species  since  October  30, 
2001,  is  represented  by  the  publication 
in  the  Federal  Register  of  final  listing 
actions  for  6  species,  emergency  listing 
actions  for  3  species,  proposed  listing 
actions  for  10  species,  and  proposed 
delisting  actions  for  3  species.  In 
addition,  we  proposed  critical  habitat 
for  184  listed  species,  reproposed 
critical  habitat  for  215  species,  and 
finalized  critical  habitat  for  3  listed 
species.  Given  our  limited  budget  for 
implementing  section  4  of  the  Act,  these 
achievements  constitute  expeditious 
progress. 

Request  for  Information 

We  request  you  submit  any  further 
information  on  the  species  named  in 
this  notice  as  soon  as  possible  or 
whenever  it  becomes  available.  We  are 
particularly  interested  in  any 
information: 

(1)  Indicating  that  we  should  add  a 
species  to  the  list  of  candidate  species; 

(2)  Indicating  that  we  should  remove 
a  species  from  candidate  status; 

(3)  Reconunending  areas  that  we 
should  designate  as  critical  habitat  for  a 
species,  or  indicating  that  designation  of 


critical  habitat  would  not  be  prudent  for 
a  species; 

(4)  Docimienting  threats  to  any  of  the 
included  species; 

(5)  Describing  the  immediacy  or 
magnitude  of  threats  facing  candidate 
species; 

(6)  Pointing  out  taxonomic  or 
nomenclature  changes  for  any  of  the 
species; 

(7)  Suggesting  appropriate  common 
names;  or 

(8)  Noting  any  mistakes,  such  as 
errors  in  the  indicated  historical  ranges. 

Submit  your  comments  regarding  a 
particular  species  to  the  Regional 
Director  of  the  Region  identified  as 
having  the  lead  responsibility  for  that 
species.  The  regional  addresses  follow: 
Region  1.  California,  Hawaii,  Idaho, 
Nevada,  Oregon,  Washington, 
American  Samoa,  Guam,  and 
Commonwealth  of  the  Northern 
Mariana  Islands. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  NE.  11th  Avenue, 
Portland,  Oregon  97232-4181  (503/ 
231-6158). 
Region  2.  Arizona,  New  Mexico, 
Oklahoma,  and  Texas. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  500  Gold  Avenue 
SW.,  Room  4012,  Albuquerque, 
New  Mexico  87102  (505/248-6920). 
Region  3.  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri, 
Ohio,  and  Wisconsin. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building,  One 
Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056  (612/713- 
5334). 
Region  4.  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (404/679-4156). 
Region  5.  Connecticut,  Delaware, 
District  of  Columbia,  Maine, 


Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  and  West 
Virginia. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  300  Westgate 
Center  Drive,  Hadley, 
Massachusetts  01035-9589  (413/ 
253-8615). 

Region  6.  Colorado,  Kansas,  Montana, 
Nebraska,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0486  (303/236- 
7400). 

Region  7.  Alaska. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503- 
6199  (907/786-3505). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
inspection.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  irom  the  public  record,  which 
we  will  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  can  also 
withhold  from  the  public  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comments.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  ft^om  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Authority 

This  notice  is  published  under  the 
authority  of  the  Endangered  Species  Act 
(16U.S.C.  1531e(seg.). 

Dated:  June  3,  2002. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 


Table  1  .—Candidate  Notice  of  Review  (animals  and  plants) 


Status 


Category  Priofity 


Lead 
region 


Scientific  name 


Fsunily 


Common  name 


Historic  range 


Mammals 


PT 
CV 

PE 


R1 
R1 

R1 


Pteropus  mariannus 

mariannus. 
Emballonura  semicaudata 


Uncyon  littoralis  littoralis 


Reropodidae 


Emballonuridae 


Canidae 


Bat,  Mariana  fruit 
(=Mariana  flying  fox). 

Bat.  sheath-tailed  (Amer- 
ican Samoa,  Aguijan 
DPS). 

Fox,  San  Miguel  Island  .. 


Western  Pacific  Ocean.  USA.  (GU, 
MP). 

U.S.A.  (AS,  GU,  MP),  Caroline  Is- 
lands. 

U.S.A.  (CA). 
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Table  1  .—Candidate  Notice  of  Review  (animals  and  plants)— Continued 


Status 


Category 


Priority 


Lead 
region 


Scientific  name 


Family 


Common  name 


Historic  range 


PE. 
PE, 
PE 
C*. 

C. 

c*. 

PE 
C 
C*. 
C*. 


3 
3 
3 
3 

6 
8 
N/A 
6 
3 
2 


R1 
R1 
R1 
R7 

R1 
R6 
R1 
R1 
R1 
R1 


Urocyon  littoralis 

catalinae. 
Urocyon  littoralis 

santacruzae. 
Urocyon  littoralis 

santarosae. 
Enhydra  lutris  kenyoni 


Thomomys  mazama  (all 

ssp.). 
Cynomys  ludovicianus  ... 

Brachylagus  idahoensis 

Spermophilus 

tereticaudus  chlorus. 
Spermophilus  brunneus 

endemicus. 
Spermophilus 

Washington!. 


Canidae 

Canidae 

Canidae 

Mustelidae 

Geomyidae 

Sciuridae  

Leporidae  

Sciuridae  

Sciuridae  

Sciuridae  

Birds 

RaMdae  

Fringlllldae 

Cuculidae  

Columbidae  

Columbidae 

Phasianidae  

Phasianidae  

Alaudidae  

Charadrildae 

Phasianidae  

Hyrot>atldae 

Emberizidae  

Zosteropidae  

RapUles 

Iguanidae  

Viperidae 

Colubrldae 

Colubridae 

Emydldae  

KInostemldae  

Ampttibiana 

Ranidae 

Ranidae 

Ranidae 

Ranidae 

Ranidae 

Crytobranchidae  ... 

Plethodontidae  

Ambystomatidae  .. 


Fox,  Santa  Catallna  Is- 
land. 
Fox,  Santa  Cmz  Island    . 

Fox,  Santa  Rosa  Island  .. 

Otter,  Northern  Sea 
(southwest  Alaska 
DPS). 

Pocket  gopher.  Mazan>a 

Prairie  dog.  black-tailed  .. 

Rat>t>it,  pygmy  (Columbia 

Basin  DPS). 
Squirrel.  Coachella  Valley 

round-tailed  ground 
Squirrel,  Southern  Idaho 

ground. 
Squirrel,  Washington 

ground. 


USA  (CA). 
USA.  (CA). 
USA.  (CA). 
U.S.A.  (AK). 

USA  (WA) 

USA  (AZ,  CO.  KS,  MX.  NE,  NM,  ND, 
OK.  SD.  TX,  WY),  Canada.  Mexico 

USA  (CA,  ID,  MT,  NV,  or.  UT.  WA. 
WY) 

USA.  (CA). 

USA  (ID). 
USA  (WA,  OR). 


c 
c* 


c. 
c*. 


PT 

c*. 

0*. 

c. 

PE 


R1 


R1 
R1 


R1 


R1 

R6 
R1 

R1 

R6 
R2 

R1 

R4 
R1 


Porzana  tabuensis 

Oreomystis  bairdi 

Coccyzus  americanus 
occidentalis. 

Gallicolumba  stairi 


Ptillnopus  perousii 

perousii. 
Centrocercus  minimus  . 
Centrocercus 

urophasianus  phaios. 
Eremophila  alpesths 

stngata. 
Charadhus  montanus  ... 
Tympanuchus 

pallidicinctus. 
Oceanodroma  castro  ... 

Dendroica  angelae 

Zosterops  rotensis  

Sceloporus  arenicolus .. 
Sistnirus  catenatus 

catenatus. 
Piluophis  melanoleucus 

lodingi. 

Pituophis  njthveni  

Graptemys  caglei 

Kinostemon  sonoriense 

longifemorale. 


Crake,  spotless  (Amer- 
ican Samoa  DPS). 

Creeper.  Kauai 

Cuckoo,  western  yelkMv- 

billed  (Western  US 

DPS) 
Dove,  friendly  ground 

(American  Samoa 

DPS) 
Dove,  many-colored  fruit 

Grouse,  Gunnison  sage  . 
Grouse,  westem  (Colum- 
bia basin  DPS). 
Homed  lart<,  streaked     .. 

Ptover.  nKHjntaIn 

Prairie-chicken,  lesser .. . 

Storm-petrel.  t>and- 
rumped  (Hawaii  DPS). 

Warbler,  elfin  woods  

White-eye.  Rota  bridled  . 

Xizard.  sand  dune  

Massasauga 

(^rattlesnake),  eastern. 
Snake,  black  pine  

Snake.  Louisiana  pine  ... 

Turtle.  Cagle's  map 

Turtle.  Sonoyta  mud  


USA.  (AS),  Fiji.  Marquesas.  Poly- 
nesia, Philippines.  Australia.  Society 
Islands,  Tonga.  Westem  Samoa. 

U.S.A.  (HI). 

USA  (AZ.  CA,  CO,  ID.  MT,  NM.  NV, 
OR.  TX,  UT,  WA,  WY),  Canada, 
Mexico.  Central  &  South  America. 

U.S.A.  (AS).  Fiji.  Tonga.  Westem 
Samoa 

U.S.A.  (AS). 

USA.  (AZ,  CO,  KS,  OK.  NM.  UT). 
USA  (OR.  WA),  Canada  (BC). 

U.S.A.  (OR,  WA).  Canada  (BC). 

USA  (westem).  Canada, Mexkx}. 
USA.  (CO.  KA,  NM.  OK,  TX) 

U.S.A.  (HI). 

U.S.A.  (PR). 
U.S.A.  (MP). 


0* 

c* 

0. 


R2 
R3 

R4 

R4 
R2 
3\  R2 


U.S.A.  (TX,  NM) 

U.S.A.  (lA.  IL,  in.  mi,  MO.  MN.  NY, 

OH.  PA.  Wl).  Canada 
U.S.A.  (AL,  LA,  MS). 

USA.  (LA,  TX). 
USA.  (TX). 
U.S.A.  (AZ).  Mexico. 


PT 
C*. 


C* 
0. 
C  . 


C  .. 
CV 


2 

R2 

3 

R1 

(i> 

R1 

2 

R1 

5 

R1 

6 

R4 

2 

R2 

5 

R1 

Rana  chiricahuensis 

Rana  luteiventris 

Rana  muscosa 

Rana  pretiosa 

Rana  onca  

Cryptobranchus 

alleganiensis  bishopi. 
Eurycea  waterlooensis  .... 
Ambystoma  califomiense 


Frog.  Chlricahua  leopard 

Frog.  Columbia  spotted 
(Great  Basin  DPS) 

Frog,  mountain  yellow- 
legged  (southern  Cali- 
fornia DPS). 

Frog,  Oregon  spotted 

Frog,  relict  leopard 

Hellbender.  Ozart(  

Salan\ander.  Austin  blind 
Salamander.  California 
tiger  (Entire,  except 
Sonoma  County  and 
where  listed  as  endan- 
gered). 


U.S.A.  (AZ,  NM),  MexkX) 
USA.  (ID,  NV,  OR). 

USA  (CA,  NV)  including  San  Diego. 

Orange.  Riverside,  San  Bernardino. 

and  Los  Angeles  Counties 
USA  (CA.  OR.  WA).  Canada  (BC). 
USA  (AZ.  NV,  UT). 
USA  (AR,  MO). 

USA  (TX) 
U.S.A.  (CA). 
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Table  1.— Candidate  Notice  of  Review  (animals  and  plants) — Continued 


Status 

Lead 
region 

Scientific  name 

Family 

Common  name 

Categofy 

Pnority 

Historic  range 

C* 

C 

C 

C* 

C 

3 

2 
2 
3 

5 

R1 

■r2 
R2 
R6 

R4 

Ambystoma  califomiense 

Eurycea  naufragia 

Eurycea  chisholmensis  ... 
Bufo  boreas  boreas  

Necturus  alabamensis  .... 

Ambystontatidae  

PtettKXlontidae  

Plethodontidae  

Bufonidae  

Proteidae 

Salamander,  California 
tiger  (U.S.A.  CA— 
Sonoma  County  DPS). 

Salamander.  Georgetown 

Salamander.  Salado  

Toad,  boreal  (Southern 
Rocky  Mountains  DPS). 

Waterdog,  black  warrior  .. 

U.S.A.  (CA). 

U.S.A.  (TX). 
U.S.A.  (TX). 
U.S.A.  (CO,  NM,  WY). 

U.S.A.  (AL). 

PE 
C*. 
C  .. 
C  .. 


C  .. 
C  .. 
C  .. 
0*. 

c .. 

c. 

0  .. 
0  .. 
c .. 

pt 


PSAT 


C 
C 

C 
C 

c 
c 
c 


PE 


C. 
C  .. 

c .. 
c .. 

c. 
c 

c .. 
c .. 
PE 
C  .. 
C  .. 
C  .. 
PE 
C  .. 


G  . 
C  . 

C*. 
C*. 

c. 

C  .. 

c* 
c*. 


N/A 


3 

R1 

2 

R2 

11 

R6 

6 

R4 

5 

R4 

5 

R4 

2 

R4 

9 

R6 

2 

R4 

2 

R3 

5 

R2 

5 

R2 

3 

R2 

R1 


R1 


R4 

R4 

R2 
R4 

R4 
R4 
R4 
R4 
R4 


1 

9 

2 
2 

5 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

2 
2 

2 

11 

2 

5 

11 

2 


R3 

R6 

R6 
R1 

R4 
R1 
R2 
R1 
R1 
R1 
R2 
R1 
R1 
R1 
R2 
R2 

R1 
R2 

R2 
R2 
R2 

R2 
R2 
R2 


Gila  bicolor  vaccaceps  ... 

Gila  intermedia 

Etheostoma  cragini 

Etheostoma  nigrum 
susanae. 

Percina  aurora  

EtheostOfTKi  phytophilum 

Etheostoma  moorei 

Thymallus  arcticus 

Atoftyrussp 

Conus  sp 

Notropis  oxyrhynchus  .... 

Notropis  buccula  

Catostomus  discobolus 

yarrowi. 
Oncortiynchus  darki 

darki. 

Satvelinus  malma 


Pleurobema 

troschelianum. 
Pleurobema 

chattanoogaense. 

Popenaias  popei 

Ptychobranchus 

subtentum. 
Lampsilis  rafinesqueana 
Margarrtifera  marrianae  ... 
Lexirygtonia  dolabelloides 
Pleurobema  hartleyanum 
EHiplio  spir}osa 


Antrobia  culveri 


Oreohelix  peripherica 

wasatchensis. 
Stagnicola  bonnevilensis 
Pyrgulopsis  notidicola  .... 

Leptoxis  downei 

Ostodes  strigatus 

Tryonia  adamantina  

Samoana  fragilis 

Partula  radiolata 

Partula  gibba 

Tryonia  kosteri  

Partulina  semicahnata  ... 

Partulina  variabilis 

Partula  langfordi 

Assiminea  pecos 

Cochliopa  texana  

Eua  zebrina 

Tryonia  cheatumi  

Pyrgulopsis  chupaderae 

Pyrgulopsis  gilae 

Tryonia  circumstriata 

{=stocktonensis) 
Pyrgulopsis  ttwmpsoni ... 

Pyrgulopsis  therrrtalis 

Pyrgulopsis  morrisoni 


Fishas 

CyprinkJae  

Cyprinidae  

Percidae 

Percidae 

Percidae 

Percidae 

Perckjae 

Salmonidae  

Ictaluridae 

Cottidae 

Cyprinidae  

Cyprinidae  

Calostomidae  .... 

SalnKmidae  

Salmonidae  

Clams 

Unionidae  

Unk>nkJae  

Unnnidae  

Unk)nidae  

Unionidae  

Margaritiferidae  . 

Unionidae  

Unionklae  

Unionidae  

Snails 

Hydrobiidae  

Oreohelckjae  .... 

Lymnaeidae 

Hydrobiidae  

Pleuroceridae  .... 

Potaridae 

Hydrobiidae 

Partulldae 

Partulidae  

Partulidae 

HydrobikJae  .....'.. 
Achatinelljdae  .... 
Achatlnellidae  .... 

Partulidae  

Assimlneidae 

Hydrobiidae  

Partulklae  

Hydrobiidae  

HydrobJklae  

HydrobikJae  

Hydroblkjae  

Hydrobiklae  

HydrobikJae  

HydroblkJae  


Chub,  Cowhead  Lake  tul 

Chub,  Gila  

Darter,  Arkanseis 

Darter,  Cumberland  john- 
ny 

Darter,  Pearl 

Darter,  oish  

Darter,  yelk>wcheek  

Grayling,  Arctic  (upper 
Missouri  River  DPS). 

Madtom,  chucky 

Sculpin,  grotto  

Shiner,  sharpnose 

Shiner,  smalleye  

Sucker,  Zuni  bluehead  ... 

Trout,  coastal  cutthroat 
(Southwestern  WA/Co- 
lumbla  River  DPS). 

Trout,  Dolly  Varden 

Clubshell,  Alabama 

Clubshell,  painted  

Homshell,  Texas  

KIdneyshell,  fluted 

Mucket,  Neosho 

Peartshell,  Alabama 

Pearlymussel,  slabskie  .. 

Pigtoe,  Georgia  

Spinymussel,  Altamaha  . 


U.S.A.  (CA). 

U.S.A.  (AZ,  NM).  Mexico. 
U.S.A.  (AR,  CO,  KS,  MO,  OK). 
U.S.A.  (KY,  TN). 

USA.  (LA.  MS). 
U.S.A.  (AL). 
U.S.A.  (AR). 
U.S.A.  (MT,  WY). 

USA  (TN). 
U.S.A.  (MO). 
U.S.A.  (TX). 
U.S.A.  (TX). 
U.S.A.  (AZ,  NM). 

USA.   (AK,  CA,  OR.  WA),  Canada 
(BC). 

U.S.A.  (AK.  OR,  WA),  Canada,  East 
Asia. 


U.S.A.  (AL.  GA.  TN). 

U.S.A.  (AL,  GA.  TN). 

U.S.A.  (NM,  TX).  Mexico 
U.S.A.  (AL.  KY,  TN,  VA) 

U.S.A.  (AR,  KS,  MO,  OK). 
U.S.A.  (AL). 

USA.  (AL,  KY,  TN,  VA). 
U.S.A.  (AL,  GA,  TN). 
U.S.A.  (GA), 


Cavesnail,  Tumblir)g 

Creek. 
Mountainsr>ail,  Ogden 

Deseret. 

Pondsnail,  Bonneville 

Pyrg,  elongate  mud 

meadows 

Rocksnail,  Georgia 

Sisi  

Snail,  Dianxjnd  Y  Spring 

Snail,  fragile  tree 

Snail,  Guam  tree 

Snail,  Humped  tree  

Snail,  Koster's  tryonia  .... 

Snail,  Lanai  tree 

Snail,  Lanal  tree 

Snail,  Langford's  tree 

Snail,  Pecos  assimlnea  .. 
Snail,  Phantom  Lake 

cave. 

Snail,  Tutulla  tree 

SpringsnaH  (=Tryonla), 

Phantom. 
Springsnail,  Chupadera  . 

SpringsnaH,  Gila 

Springsnail,  Gonzales  . ... 

Springsnail,  Huachuca  . 
Springsnail,  New  Mexkx> 
Springsnail,  Page 


U.S.A.  (MO). 

U.S.A.  (UT). 

U.S.A.  (UT). 
U.S.A.  (NV). 

U.S.A.  (GA.  AL). 

U.S.A.  (AS). 

U.S.A.  (TX). 

U.S.A.  (GU,  MP). 

U.S.A.  (GU) 

U.S.A.  (GU,  MP). 

U.S.A.  (NM). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (MP). 

USA.  (NM,  TX),  Mexico. 

USA.  (TX). 

U.S.A.  (AS). 
U.S.A.  (TX). 

U.S.A.  (NM). 
U.S.A.  (NM). 
U.S.A.  (TX) 

U.S.A.  (AZ),  Mexk». 
New  U.S.A.  (NM). 
USA  (AZ). 
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Table  1  .—Candidate  Notice  of  Review  (animals  and  plants) — Continued 


status 


Category 


Priority 


Lead 
regkin 


Scientific  name 


Family 


Common  name 


Historic  range 


PE 
C. 
C  .. 


R2 
R2 
R1 


Pyrgulopsis  roswellensis 

Pyrgulopsis  tnvialis  

Newcombia  cumingi 

Zaitzevia  thermae  

Nysius  wekiuicola 

Hypolimnas  octucula 

mariannensis. 
Vagrans  egestina 

Euphydryas  anicia 

cloudcrofti 
Euphydryas  editha  taylori 

Glyphopsyche  sequatchie 

Pseudanophthalmus 
major 

Pseudanophthalmus 
caecus. 

Pseudanophthalmus 
pholeter. 

Pseudanophthalmus 
holsingeri. 

Pseudanophthalmus 
fhgidus. 

Pseudanophthalmus  in- 
quisitor 

Pseudanophthalmus 
cataryctos. 

Pseudanophthalmus  trog- 
lodytes. 

Pseudanophthalmus 
inexpectatus. 

Pseudanophttialmus 
parvus 

Megalagrion 
nigrohamatum 
nigrolineatum. 

Megalagrion  leptodemus 

Megalagrion  nesiotes 


HydrobikJae  

HydrobikJae  

Achatlnellidae  ... 

bisacts 

Elmklae  

Lygaeidae 

Nymphalidae  .... 

Nymphalldae  .... 

Nymphalidae  .... 

Nymphalldae  .... 

Limnephllidae  ... 
Carabidae 

Carabldae 

CarabkJae 

CarabkJae 

Carabldae 

Carabidae 

Carabldae 

Carabldae 

Carabklae 

CarabkJae 

CoenagrlonkJae 

Coenagrionidae 

Coenagrionldae 

CoenagrionkJae 

Coenagrionidae 

CoenagrionkJae 

TephritkJae  

Drosophilldae  .. 
Drosophllldae  .. 
Drosophilldae  .. 
Drosophllldae  .. 
Drosophilldae  .. 
Drosophllldae  .. 
Drosophilldae  .. 
Drosophilldae  .. 
Drosophilldae  .. 
Drosophllldae  .. 
Drosophilldae  .. 
Drosophllldae  .. 
DrosophilkJae  .. 
DrosophllkJae  .. 

Elmldae  

HespenkJae 

Hespenidae  

HespenkJae 

Cicindelldae 

Ciclndelldae 

Cicindelldae 


Spnngsnall,  Roswell 

Springsnail,  Three  Forks 
Tree  snail,  Newcomb's  .. 


U.S.A.  (NM). 
USA.  (AZ)f 
USA.  (HI) 


C  .. 
c .. 

c. 

PE 
C  .. 


C... 

PE. 

C  ... 

C  ... 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

C  .. 

PE 

C. 
C. 
C*. 


11 


2 

R1 

3 

R1 

2 

R1 

N/A 

R2 

6 

R1 

5 

R4 

5 

R4 

5 

R4 

5 

R4 

5 

R5 

5 

R4 

5 

R4 

5 

R4 

5 

R4 

5 

R4 

5 

R4 

9 

R1 

R6 


2    R1 


2 

R1 

2 

R1 

8 

R1 

2 

R1 

5 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

2 

R1 

5 

R2 

3 

R1 

11 

R3 

5 

R1 

9 

R6 

5 

R4 

3 

R6 

Megalagrion  oceanicum  .. 

Megalagrion  xanthomelas 

Megalagrion  pacificum  .... 

Phaeogramma  sp 

Drosophila  aglaia  

Drosophila  attigua 

Drosophila  digressa  

Drosophila  heteroneura  .. 
Drosophila  montgomeryi 

Drosophila  mulli  

Drosophila  musaphila  

Drosophila  neoclavisetae 

Drosophila  obatai 

Drosophila  substenoptera 
Drosophila  tarphytnchia 

Drosophila  hemipeza  

Drosophila  ochrobasis  .... 

Drosophila  differens 

Heterelmis  stephani  

Pseudocopaeodes  eunus 

obscua/s. 

Hesperia  dacotae 

Polites  mardon 

Cicindela  limbata 

albissima. 
Cicindela  highlandensis 
Cicindela  nevadica 

lincolniana. 


Beetle,  Warm  Springs 

USA  (MT). 

Zaitzevian  riffle. 

Bug,  Weklu 

U.S.A.  (HI). 

Butterfly,  Mariana  eight- 

USA  (GU,  MP). 

spot. 

Butterfly.  Mariana  wan- 

USA (GU,  MP). 

dering 

Butterfly,  Sacramento 

U.S.A.  (NM). 

Mountains  checkerspot. 

Butterfly,  whulge 

USA.  (OR,  WA),  Canada  (BC). 

checkerspot  (=Taylors). 

Caddisfly.  Sequatchie  

U.S.A.  (TN). 

Cave  beetle,  beaver 

U,S.A.  (KY). 

Cave  beetle,  Clifton  

U.S.A.  (KY). 

Cave  beetle,  greater 

USA  (KY). 

Adams. 

Cave  Beetle,  Holsinger's 

USA  (VA). 

Cave  beetle,  icebox  

USA.  (KY). 

Cave  beetle,  inquirer 

U  Si^.  (TN). 

Cave  beetle,  lesser 

USA.  (KY). 

Adams. 

Cave  beetle,  Louisville  .... 

U.S.A.  (KY). 

Cave  beetle,  surprising  ... 

U.S.A  (KY). 

Cave  beetle,  Tatum  

U.S.A.  (KY). 

Damselfly,  blackline  Ha- 

USA (HI). 

waiian. 

Damselfly,  crimson  Ha- 

USA (HI). 

waiian 

Damselfly,  flying  earwig 

USA.  (HI).* 

Hawaiian 

Damselfly.  oceanic  Ha- 

USA. (HI). 

waiian 

Damselfly.  orangeblack 

U.S.A.  (HI). 

Hawaiian 

Damselfly,  Pacifk;  Hawai- 

U.S.A. (HI). 

ian. 

GaH  fly  Po'olanui  

U.S.A.  (HI).           ' 

Pomace  fly,  [unnamed]  ... 

U.S.A.  (HI). 

Pomace  fly,  [unnamed]  ... 

USA.  (HI). 

Pomace  fly,  [unnamed]   .. 

USA  (HI).       - 

Pomace  fly,  [unnamed)  ... 

U.SA.-(HI). 

Pomace  Hy,  [unnamed]  ... 

USA  (HI). 

Pomace  fly,  (unnamed]  ... 

U.S.A.  (HI). 

Pomace  fly,  [unnanwd]  ... 

USA  (HI). 

Pomace  fty,  [unnamed]  ... 

U.S.A.  (HI). 

Pomace  fty,  [unnamed]  ... 

USA  (HI). 

Pomace  fly,  [unnamed]  ... 

U.S.A.  (HI). 

Pomace  fly,  [unnamed]  ... 

USA  (HI). 

Pomace  fly,  [unnamed)  ... 

USA  (HI). 

Pomace  fly.  [unnamed) 

USA  (HI). 

Pomace  fly.  [unnamed]  .. 

U.S.A.  (HI). 

Riffle  beetle,  Stephan's  .. 

U.S.A.  (AZ). 

Skipper.  Carson  wan- 

U.S.A. (CA,  NV). 

dering. 

Skipper.  Dakota  

U.S.A.  (MN,  lA,  SD,  ND,  IL),  Canada 

Skipper.  ManJon 

U.S.A.  (CA,  OR,  WA) 

Tiger  beetle.  Coral  Pink 

USA  (UT). 

Sand  Dunes. 

Tiger  beetle,  highlands  ... 

USA  (FL). 

Tiger  beetle,  Salt  Creek  . 

USA.  (NE). 
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Status 


Category 


Priority 


Lead 
region 


Scientific  name 


Fan^ily 


Common  name 


Historic  range 


R2 


PE 
C. 

C  . 
C. 

C. 

C  . 
C  . 
C  . 
C  . 


N/A 
11 

2 
2 


R2 
R4 

R1 
R1 

R1 

R1 
R1 
R1 
R4 


C  . 

C  . 
PE 
C  . 
C  . 
C  . 

C  . 
C. 
C  . 
C  . 
C  . 
C  . 

C  .. 

C  ., 
C  . 

C  .. 
C. 
C  .. 
0  .. 

c. 

C  .. 

c 

C  .. 
C  .. 

c*. 
c 

c .. 

c .. 

c .. 
c .. 

C  .: 

C  .. 
C*. 

C  .. 

c .. 

c. 
c. 

c .. 
c .. 
c .. 
c .. 
c .. 

c. 

c .. 


11 


R1 


11 

R6 

N/A 

R1 

11 

R4 

11 

R4 

3 

R1 

2 

R1 

5 

R4 

8 

R6 

8 

R6 

5 

R1 

6 

R1 

3 

R1 

8 

R1 

6 

R1 

5 

R4 

5 

R1 

S 

R1 

5 

R4 

2 

R1 

5 

R4 

5 

R1 

2 

R1 

8 

R6 

11 

R1 

6 

R4 

6 

R4 

6 

R4 

5 

R1 

6 

R1 

6 

R1- 

5 

R1 

3 

R1 

R4 


R4 


2 

R4 

2 

R1 

5 

R1 

2 

R1 

2 

R1 

5 

R1 

5 

R1 

2 

R1 

5 

R1 

Arachnids 


Cicurina  wartoni 


Dictynidae 


Meshweaver,  Warton's 
cave. 


U.S.A.  (TX). 


Crustaceans 


Gammanis  desperatus 
Fallicambaivs  gordoni . 

Metabetaeus  lohena  ... 
Antecahdina  lauensis  .. 

Calliasmata  pholidota .. 

Palaemonella  bumsi  ... 

Pmcaiis  hawaiana  

Velehcahs  chaceorum 
Typhlatya  monae  


Gammaridae  . 
Camt>aridae  ... 

Alpheidae  

Atyidae  

Alpheidae 

Palaemonidae 
Procarididae  .. 

Procaridae 

Atyidae  


Abronia  alpina 

AHcetia  caespitosa  

Ambrosia  pumila  

Arabis  georgiana 

Argythamnia  btodgetlii  .... 
Artemisia  campestris  var. 

worniskiokHi. 

Aslelia  waialealae 

Aster  georgianus 

Astragalus  equisolensis  .. 

Astragalus  tortipes  

Bidens  amplectens 

Bidens  campylottieca 

pentamera. 
Bidens  campylottieca 

waitioiensis 

Bidens  conjuncta 

Bidens  micrantha 

ctenophylla. 

Bhckellia  mosieri 

Calamagrostis  expanse  .. 
Calamagrostis  hillebrandii 

Calliandra  locoensis 

Cakxtiortus  persistans  ... 
Calyptrantbes  estremerae 

Canavalia  napaliensis 

Canavalia  pubescens 

Castilleja  aguariensis 

Castilleja  christii 

Chamaecrista  lineata 

l<eyensis. 
Chamaesyce  deltoidea 

pinetonim. 
Chamaesyce  deltoidea 

serpyllum. 
Chamaesyce  eleanoriae 
Chamaesyce  remyi  var. 

remyi. 
Chamaesyce  remyi  var. 

kauaiensis. 
Charpentiera  densUiora  ... 
Chorizanttie  parryi  var. 

femartdina. 
Chromolaena  frustrata  .... 

Consolea  corallicota 

Cordia  rupicola 

Cyanea  asplenifolia 

Cyanea  calycina 

Cyanea  eleeleensis 

Cyanea  kuhihewa  

Cyanea  kunthiana 

Cyanea  lanceolata  

Cyanea  obtusa 

Cyanea  tritomantha 


Amphipod,  Noel's 

Crayfish,  Camp  Shelby 

burrowing. 
Shrimp,  anchialine  pool 
Shrimp,  anchialine  pool 

Shrimp,  anchialine  pool 

Shrimp,  anchialine  pool 
Shrimp,  anchialine  pool 
Shrimp,  anchialine  pool 
Shrimp,  troglobitic 
groundwater. 


U.S.A.  (NM). 
U.S.A.  (MS). 

U.S.A.  (HI). 

USA  (HI),  Mozambique.  Saudi  Ara- 
bia. Japan. 

U.S.A.  (HI),  Funafuti  Atoll,  Saudi  Ara- 
bia, Sinai  Peninsula,  Tuvalu. 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (PR),  Barbuda,  Dominican  Re- 
public. 


FhMMring  Plants 

Nyctaginaceae  

Polemonlaceae  ...'.... 

Asteraceae 

Brassicaceae 

EuphortHaceae 

Asteraceae  

Liliaceae  

Asteraceae 

Fabaceae  

Fabaceae  

Asteraceae  

Asteraceae 

Asteraceae  

Asteraceae  

Asteraceae  

Asteraceae 

Poaceae  

Poaceae  

Mimosaceae 

Liliaceae  

Myrtaceae  

Fabaceae 

Fabaceae  

Scrophulariaceae  

Scrophulariaceae  

Fabaceae  

Euphorbiaceae 

Euphorbiaceae 

Euphorbiaceae 

Euphorbiaceae  

Euphort>taceae  

Amaranthaceae 

Polygonaceae  

Asteraceae 

Cactaceae 

Boraginaceae 

Campanulaceae  

Campanulaceeie  

Campanulaceae  

Campanulaceae  

Campanulaceae  

Campanulaceae  

Campanulaceae 

Campanulaceae 


Sand-verbena,  Ramshaw 

Meadows. 
Alice-flower,  wonderiand 

Ambrosia,  San  Diego 

Rockcress,  Georgia  

Silverbrush,  Blodgett's  ... 
Wormwood,  northem  

Pa'iniu  

Aster,  Georgia 

Milk-vetch,  horseshoe 

Milk-vetch,  Sleeping  Ute 

Ko'oko'olau 

Kooko'olau 

Ko'oko'olau 

Ko'oko'olau 

Ko'oko'olau 

Brickell-t>ush.  Florida  

Reedgrass,  [unnamed]  .... 
Reedgrass.  [unnamed]  .. 

No  common  name  

Mariposa  lily,  Siskiyou    . 

No  comnxxi  nanrte  

'Awikiwiki  

'Awikiwiki  

Paintbrush.  Aquarius 

Paintt>rush,  Christ's 

Pea,  Big  Pine  partridge  . . 

Sandmat,  pineland  

Spurge,  wedge 

•Akoko  

'Akoko  

'Akoko  

Papala 

Spineflower,  San  Fer- 
nando Valley. 

Thoroughwort.  Cape 
Sable. 

Cactus,  Ftorida  sema- 
phore. 

No  comnxjn  name  

Haha 

Haha 

Haha 

Haha 

Haha 

Haha 

Haha 

Haha 


U.S.A.  (CA). 

U.S.A.  (UT). 
U.S.A.  (CA),  Mexrco. 
U.S.A.  (AL,  GA). 
U.S.A.  (FL). 
U.S.A.  (OR,  WA). 

U.S.A.  (HI). 

USA  (AL.  FL,  GA,  NC,  SC). 

U.S.A.  (UT). 

U.S.A.  (CO). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (FL). 
U.S.A.  (HI). 
USA  (HI). 
USA  (PR). 
U.S.A.  (CA). 
USA.  (PR). 


U.S.A. 
USA. 
U.S.A. 
U.S.A. 
U.S.A. 


(HI). 
(HI). 
(UT). 
(ID). 
(FL). 


U.S.A.  (FL). 

U.S.A.  (FL). 

U.S.A.  (HI). 
U.S.A.  (HI). 

USA.  (HI). 

U.S.A.  (HI). 
U.S.A.  (CA). 

U.S.A.  (FL). 

U.S.A.  (FL). 


USA 
USA 
USA 
USA 
USA 
U.S.A.  (HI) 
U.S.A.  (HI). 
U.S.A.  (HI). 
USA.  (HI). 


(PR). 

(HI). 

(HI). 

(HI). 

(HI). 


Anegada 
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Status 


Category 


Priority 


Lead 
region 


Scientific  nanw 


Family 


Common  name 


Historic  range 


C 
0 


C*. 
0  .. 
C  .. 
PE 

C  .. 
C. 


PE 
C  .. 
C  .. 
C  .. 
C  .. 
C  .. 
0:. 
C  .. 
C  .. 
C  .. 
C. 
C. 
PE 
C  .. 
C  .. 
PE 
C 
C  .. 
C  .. 


C. 
C. 

cv 


11 

5 
2 


5 
11 
5 
S 
8 
2 
5 
5 
5 
5 


5 
3 

5 
5 
5 
5 
5 
5 
2 

2 

5 
5 
3 

2 
3 

2 
5 
5 
2 
2 
2 
2 
5 
5 
2 
5 
8 
1 
5 
2 
2 
5 
11 
6 


R1 
R1 
R1 
R1 
R1 
R4 

R4 

R1 

R1 

R1 
R2 


R1 
Ft2 
R1 

R1 

R1 
R2 
R1 
R1 
R1 
R1 
R4 
R1 
R4 
R2 

R4 

R1 

R1 

R1 
R1 
R1 
R1 
R1 
R4 
R2 

R1 
R4 
R1 
R1 

R4 
R4 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R5 
R1 
R1 
R1 
R1 
R5 
R2 
R2 


R6 
R6 
R6 


Cyrtandra  Wipes 

Cyrtandra  kaulantha 

Cyrtandra  oenot)art)a 

Cyrtandra  oxybapha 

Cyrtandra  sessilis 

Dalea  carthagenensis 

flohdana. 
Digitaria  pauciflora 

Dubautia  imbricata 

imbricata. 
Dubautia  plantaginea 

magnifolia. 

Dubautia  waialealae 

Echinomastus 

erectocentrus  var. 

acunensis. 

Ehgeron  basalticus  

Erigeron  lemmonii 

Eriogonum  codium 

Eriogonum  kelloggii 

Festuca  hawaiiensis 

Festuca  ligulata 

Gardenia  remyi  

Geranium  hanaense  

Geranium  hillebrartdii 

Geranium  kauaiense 

Gonocalyx  concolor  

Hedyotis  fluviatilis  

Helianthus  verticillatus  .... 
■Hibiscus  dasycalyx 

Indigofera  mucronata 

keyensis. 

Ivesia  webberi 

Joinvillea  ascendens 

ascendens. 

Korthalsella  degeneri 

Lat>ordia  helleri  

Labordia  pumila  

Lagenifera  erici  

Lagenifera  helenae  

Leavenworthia  crassa 

Leavenworthia  texana 

Lepidium  papilliferum 

Lesquerella  glotxisa 

Lesquerella  tuplashensis 
Umnanthes  floccosa 
grandiflora. 

Linum  arenicola 

Linum  carter!  carter! 

Lomatium  cookii 

Lysimachia  daptinoides  .. 
Melicope  christophersenii 

Melicope  degeneri 

Melicope  hiiakae 

Melicope  makahae 

Melicope  paniculata  

h4elicope  puberula 

Myrsine  tosbergii 

Myrsine  mezii 

Myrsine  vacdnioides 

Narthecium  americanum 

Nesogenes  rotensis  

Nothocestrum  latifolium  . 

Ochrosia  haleakalae  

Osmoxylon  mariannense 

Panicum  hirstii 

Paronychia  congesta  

Pediocactus 

peeblesianus 

fickeiseniae. 

Penstemon  debilis 

Penstemon  grahamii 

Penstemon  scariosus 

albifluvis. 


Gesneriaceae 

Gesneriaceae  

Gesneriaceae 

Gesneriaceae 

Gesneriaceae  

Fabaceae  

Poaceae  

Asteraceae 

Asteraceae  

Asteraceae  

Cactaceae  

Asteraceae 

Asteraceae  

Polygonaceae  

Polygonaceae  

Poaceae  

Poaceae  

Rubiaceae 

Geraniaceae 

Geraniaceae 

Geraniaceae 

Ericaceae  

Rubiaceae  

Asteraceae  

Malvaceae 

Fabaceae  

Rosaceae  

Joinvilleaceae 

Viscaceae 

Loganiaceae 

Loganiaceae  ....... 

Asteraceae  

Asteraceae  

Brassicaceae 

Brassicaceae 

Brassicaceae 

Brassicaceae 

Brassicaceae 

Limnanthaceae  .. 

Linaceae 

Linaceae 

Apiaceae  

Primulaceae  

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Myrsinaceae 

Myrsinaceae 

Myrsinaceae 

Liliaceae  

Verbenaceae 

Solanaceae  

Apocynaceae  

Araliaceae  

Poaceae  

Caryophyliaceae 
Cactaceae  

Scrophulariaceae 
Scrophulariaceae 
Scrophulanaceae 


Ha'iwale 

Ha'iwale .-. 

Ha'iwale 

Ha'iwaJe 

Ha'iwale 

Prairie-ck)ver,  Florida 


Crabgrass.  Florida  pine- 
land. 
Na'ena'e 


Na'ena'e 


Na'ena'e 

Cactus.  Acuna 


Daisy,  basalt  

Fleabane.  Lemmon  

Buckwheat,  Umtanum 
Desert 

Buckwheat.  Red  Moun- 
tain. 

No  common  name  

Fescue,  Guadalupe 

Nanu 

Nohoanu 

Nofwanu 

Nofroanu , 

No  common  name  

Kampua  

Sunfk>wer.  whoried  

Rose-mallow.  Neches 
River. 

Indigo.  Florida  


Ivesia,  Webber 
Ohe  


Hulumoa 

Kamakahala  

Kamakahala  

No  common  name  

No  common  name  

Gladecress.  [unnamed]  . 

Gladecress.  Texas  gold- 
en. 

Peppergrass,  Slick  spot  . 

Bladderpod.  Short's  

Bladderpod.  White  Bluffs 

Meadowfoam.  large-flow- 
ered wooly 

Flax,  sand  

Flax.  Carter's  small-flow- 
ered 

Lomatium.  Cook's  

Makanoe  lehua  

Alani  

Alani  

Alani  

Alani  

Alani  

Alani  

Kdea 

Kdea 

Kdea 

Asphodel,  bog 

No  common  name  

"Aiea  

Holei 

No  common  name  

Panic  grass,  Hirst 

Whitlow-wort,  bushy 

Cactus.  Fickeisen  plains 


Beardtongue.  Parachute 
Beardtongue.  Graham  . ... 
Beardtongue.  White  River 


U.S.A. 
USA. 
USA 
U.S.A. 
U.S.A. 


(HI). 
(HI). 
(HI). 
(HI). 
(HI). 


U.S.A.  (FL). 

USA.  (FL). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI) 

U.S.A.  (AZ),  Mexico 


U.S.A. 
U.S.A. 
USA 


(WA). 
(AZ). 
(WA). 


USA  (CA). 


USA. 
U.S.A. 
USA. 
USA. 
USA. 
U.S.A. 
U.S.A. 
U.S.A. 
USA 
USA. 


(HI). 

(TX),  Mexico 

(HI). 

(HI). 

(HI). 

(HI). 

(PR). 

(HI). 

(AL.  GA,  TN). 

(TX). 


U.S.A.  (FL). 

U.S.A.  (CA.  NV). 
U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 
USA.  (HI). 
USA.  (HI). 
USA.  (HI). 
USA.  (AL). 
USA.  (TX). 

USA  (lb). 
U.S.A.  (IN.  KY.  TN). 
U.S.A.  (WA). 
USA.  (OR). 

U.S.A.  (FL). 
U.S.A.  (FL). 

USA  (OR). 
USA  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
USA  (HI). 
USA  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
USA  (HI) 
•USA  (HI) 

U.S.A.  (DE.  NC.  NJ.  NY.  SC). 
USA  (MP). 
USA  (HI) 
U.S.A.  (HI). 
U.S.A.  (MP). 

USA  (DE,  GA.  NC.  NJ). 
USA.  (TX). 
USA.  (AZ)   - 


U.S.A.  (CO). 
USA  (CO.  UT). 
USA.  (CO,  UT). 
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Status 


Category  Priority 


C 
C 
C 
C 
C 
C 
C 


C  .. 
C  .. 
C  .. 
PE 
C  .. 


C 
C 


C 
C 

C 

C 

C 

C 

C* 

C 

C 

C 

C 

C 

C 


c .. 

c. 
c. 

PE 


C*. 
C  .. 

c .. 

c .. 
c .. 

c. 

c .. 


■No  data. 


2 
11 
2 
5 
2 
5 
5 


Lead 
region 


R1 
R6 
R1 
R1 
R1 
R1 
R4 

R1 

R1 

R1 
R1 
R1 
R1 
R1 

R1 
R1 


R1 
R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 

R1 
R1 
R1 
R1 

R1 


11 

6 

6 

2 
2 
2 
2 


R1 

R1 

R1 

R1 
R1 
R1 
R1 


Scientific  name 


Pepenxnia  subpetiolala 

Phacelia  submutica 

Phytlostegia  bracteata  .. 
Phyllostegia  flohbunda 

Phyllostegia  hispida  

Pittosporum  napaliense 
Ptatanthera  integrilabia 

Platydesma  comuta 

comuta. 
Platydesma  comuta 

decurrens. 

Platydesma  remyi  

Platydesma  rostrata 

Pleomele  fortesii  

Potygonum  hickmanii ... 
Potentilla  basaltica 

Pritchardia  hardyi 

PseudognaphaHum 

(=Gnaphalium) 

sandwicensium  var 

molokamnse. 
Psychotna  grandHkxa  .. 
Psychotria  hexandra 

oahuensis. 

Psychotria  hobdyi 

Pteralyxia  macmcarpa  . 
Ranunculus  hawaiensis 
Ranunculus  mauiensis  . 
Rohppa  subumbeHata  .. 

Schiedea  attenuata 

ScNedea  pubescens .... 

Schiedea  salicaria 

Sedum  eastmxKliae  

Sicyos  macrophyilus  .... 
Sktalcea  hickmanii 

parishii. 

Solanum  nelsonii 

Stenogyne  cranwelliae  . 

Stenogyne  kealiae  

Tabemaemontana 

rotensis. 
Zanthoxylum  oahuense 


Family 


Botrychium  lineare 


Cyctosonjs  boydiae 

boydiae. 
Cydosonjs  boydiae 

kipahuluensis. 
Doryopteris  takeuchU 
Dryopteris  tenebrosa 
Microlepia  mauiensis 
Phlegmariunis 

stemmemianniae. 


Piperaceae  

Hydrophyllaceae  

Lamiaceae 

I^miaceae 

lamiaceae 

Pittosporaceae  

Orchidaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Agavaceae  

Polygonaceae  

Rosaceae  

Asteraceae 

Asteraceae 

Rubiaceae 

Rut}iaceae 

Rubiaceae  

Apocynaceae  

Ranunculaceae  

Ranunculaceae  

Brassicaceae 

Caryophyllaceae  

Caryophyllaceae  

Caryophyllaceae  

Crassulaceae  

Cucurt>itaceae 

Malvaceae 

Solanaceae  

Lamiaceae 

Lamiaceae 

Apocynaceae  

Rutaceae ^. 

Fenwand  AIUm 

Ophioglossaceae  

Thetypteridaceae 

Thelyptendaceae 

Dryopterldaceae 

Dryoptendaceae 

Dennstaedtiaceae  .... 
Lycopodiaceae  ........ 


Common  name 


'Ala  'ala  wai  nui 

Phacelia,  DeBeque  

No  common  name  

No  common  name  

No  common  name  

Ho'awa  

Orchid,  white  fringeless  . 

No  common  nanr)e  

No  common  name  

No  common  name  

Pik)  kea  lau  H'i 

Hala  pepe 

Polygonum,  Scotts  Valley 
Cinquefoil,  Soldier  Mead- 
ows. 

Lo'ulu,  (=Na'ena'e) 

'Ena'ena  

Kopjko 

KopHw  

Kopito 

Kaukj 

Makou  

Makou  

Cress.  Tahoe  yellow  

No  common  name  

Ma'oJi'oli  

No  common  name  

Stonecrop,  Red  Mountain 

'Anunu 

Checkeri)loom,  Parish's  .. 

Popolo 

No  common  name  

No  common  name  

No  comnwn  nairte  

A-a 

Moonwort,  slender  _.. 

No  common  name  

No  comriKxi  name  

No  common  name  

No  common  name  

No  common  name  

Wawae'iole 


Historic  range 


U.S.A.  (HI). 

USA.  (CO). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (AL,  GA.  KY.  MS.  NC,  SC,  TN. 

VA). 
U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 
USA.  (HI). 
U.S.A.  (HI). 
U.S.A.  (CA). 
USA.  (NV). 

U.S.A.  (HI). 
U.S.A.  (HI). 


U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
USA.  (HI). 
U.S.A.  (CA,  NV). 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (CA). 
USA.  (HI). 
U.S.A.  (CA). 

U.S.A.  (HI). 
USA.  (HI). 
U.S.A.  (HI). 
U.S.A.  (QU,  MP). 

USA.  (HI). 


U.S.A.  (CA.  CO,  ID.  MT,  OR,  WA), 

Canada  (BC,  NB,  QC). 
U.S.A.  (HI), 

USA.  (HI). 


U.S.A. 
USA. 
U.S.A. 
U.S.A. 


(HI). 
(HI). 
(HI). 
(HI). 


Table  2.— Former  Candidate  and  Former  Proposed  Animals  and  Plants 

Status 

Lead 
region 

Scientific  name 

Family 

Common  name 

Code 

Expl 

Historic  range 

Mammals 


R1 


Sorex  omatus  retictus 


Soricidae 


Shrew,  Buena  Vista  Lake  omate 


U.S.A.  (CA). 


Amphibians 


R4 


Rana  capita  sevosa 


Ranidae 


Frog.  Mississippi  gopher  (Wher- 
ever found  west  of  Mobile  and 
Tombigbee  Rivers  in  AL,  MS, 
and  LA). 


U.S.A.  (AL,  FL,  LA, 
MS). 
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Table  2.— Former  Candidate  and  Former  Proposed  Animals  and  Plants— Continued 

Status 

Lead 
region 

Scientific  name 

Family 

Common  name 

Historic  range 

Code 

Expl 

Fishss 

: 

L 

R4 

Etheostoma 
chermocki. 

Percidae  

Darter,  vermilion 

U.S.A.  (AL). 

Insects 

te  

1 

R1 

Tinostoma 
smaragditis. 

Sphingidae  

Moth,  fabulous  green  sphinx 

U.S.A.  (HI). 

Flowering  Plants 

E  Z'ZZ 

Re  

t 

L 
L 
M 

L 

R4 
R1 
R1 
R6 

Carex  lutea 

Hackelia  venusta 

Pleomele  femaldii 

Yermo 
xanthocephalus. 

Cyperaceae  

Boraginaceae  

Agavaceae 

Asteraceae  

Sedge,  golden  

Sticl<seed,  showy  

Hala  pepe 

Yellowhead,  desert 

U.S.A.  (NC). 
U.S.A.  (WA). 
U.S.A.  (HI). 
U.S.A.  (WY). 

FR  Doc.  02-14963  Filed  6-12-02;  8:45  am) 

MIXINO  CODE  4310-5S-P 


DEPARTMENT  OF  COMMERCE 


^ 


itional  Oceanic  and  Atmospheric 
Administration 

I CFR.  Parts  223,  and  226 

Bltet  no.  020603139-2139-01  i.D. 
52302A] 

Jsting  Endangered  and  Threatened 
»pecies:  Finding  on  Petition  to  Delist 
Coho  Salmon  in  the  Klamath  River 
Basin;  Reopening  of  Public  Comment 
Period 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  finding;  re-opening  of 

public  comment  period. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  has  received  a 
petition  to  delist  coho  salmon 
.(Oncor/jync/ius  kisutch)  in  the  Klamath 
River  Basin  (California  and  Oregon). 
Coho  populations  in  the  Klamath  River 
Basin  are  part  of  the  Southern  Oregon/ 
Northern  California  Coasts  (SONCC) 
Evolutionarily  Significant  Unit  (ESU), 
which  is  listed  as  a  threatened  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA).  The  petition 
fails  to  present  substantial  scientific  or 
commercial  information  to  suggest  that 
delisting  may  be  warranted.  On 
February  11,  2002,  NMFS  published  a 
notice  in  the  Federal  Register  on  the 
findings  on  6  delisting  petitions  and 
status  reviews  of  25  ESUs  of  Pacific 
salmon  and  steelhead,  including  the 


SONCC  coho  salmon  ESU.  Based  on 
input  received  thus  far,  NMFS  is 
reopening  the  comment  period  and 
seeking  additional  information  on  the 
status  of  the  25  ESUs  under  review. 
DATES:  Written  comments  on  the 
previous  February  11,  2002,  findings  on 
6  delisting  petitions  and  on  the  status 
review  updates  for  25  ESUs  of  Pacific 
salmon  and  steelhead  (67  FR  6215). 
must  be  received  by  August  12,  2002. 
ADDRESSES:  Information  or  comments 
on  this  action  should  be  submitted  to 
the  Assistant  Regional  Administrator, 
Protected  Resoiuces  Division,  NMFS, 
525  NE  Oregon  SU-eet.  Suite  500, 
Portland,  OR,  97232-2737.  Conunents 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  hitemet.  However, 
comments  may  be  sent  via  facsimile  tc 
(503)  230-5435. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  NMFS,  Northwest  Region, 
(503)  231-2005;  Craig  Wingert,  NMFS. 
Southwest  Region.  (562)  980-4021;  or 
Chris  Mobley,  NMFS,  Office  of 
Protected  Resources,  (301)  713-1401. 
Additional  information,  including  t^e 
references  used  and  the  petitions 
addressed  in  this  notice,  is  available  on 
the  Internet  at  www.nwr.noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Delisting  Factors  and  Basis  for 
Determination 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended,  16 
U.S.C.  1531  et  seq.  (ESA)  requires  that, 
to  the  maximum  extent  practicable, 
within  90  days  after  receiving  a  petition 
for  delisting  species,  the  Secretary  make 
a  finding  whether  the  petition  presents 
substantial  scientific  information 
indicating  that  the  petitioned  action 


may  be  warranted.  The  ESA 
implementing  regulations  for  the 
National  Marine  Fisheries  Service 
(NMFS)  define  "substantial 
information"  as  the  amount  of 
information  that  would  lead  a 
reasonable  person  to  believe  that  the 
measure  proposed  in  the  petition  may 
be  warranted  (50  CFR  424.14(b)(1)).  In 
evaluating  a  petitioned  action,  the 
Secretary  must  consider  whether  such  a 
petition  (1)  clearly  indicates  the 
recommended  administrative  measure 
and  the  species  involved,  (2)  contains  a 
detailed  narrative  justification  for  the 
recommended  measure,  describing  past 
and  present  numbers  and  distribution  of 
the  species  involved  and  any  threats 
faced  by  the  species,  (3)  provides 
information  regarding  the  status  of  the 
species  over  all  or  a  significant  portion 
of  its  range,  and  (4)  is  accompanied  by 
appropriate  supporting  documentation 
(50  CFR  424.14(b)(2)). 

Section  424.11(d)  contains  provisions 
concerning  petitions  from  interested 
persons  requesting  the  Secretary  to 
delist  or  reclassify  a  species  listed  under 
the  ESA.  A  species  may  be  delisted  for 
one  or  more  of  the  following  reasons: 
the  species  is  extinct  or  has  been 
extirpated  from  its  previous  range;  the 
species  has  recovered  and  is  no  longer 
endangered  or  threatened;  or 
investigations  show  that  the  best 
scientific  or  commercial  data  available 
when  the  species  was  listed  or  that  the 
interpretation  of  such  data  were  in  error. 

Salmonid  Evolutionarily  Significant 
Units 

NMFS  is  responsible  for  determining 
whether  a  species,  subspecies,  or 
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distinct  population  segment  (DPS)  of 
Pacific  salmon  and  steelhead 
(Oncorhychusspp.)  is  threatened  or 
endangered  species  under  the  ESA. 
NMFS  has  determined  that  DPSs  are 
represented  by  ESUs  of  Pacific  salmon 
and  steelhead  and  treats  ESUs  as  a 
"species"  under  the  ESA  (56  FR  58612. 
November  20, 1991).  To  date.  NMFS  has 
completed  comprehensive  coastwide 
status  reviews  of  Pacific  salmonids  and 
identified  51  ESUs  in  California, 
Oregon,  Washington,  and  Idaho.  Five  of 
these  ESUs  are  currently  listed  under 
the  ESA  as  endangered,  and  21  ESUs  are 
listed  as  threatened. 

Petition  Received 

On  March  18.  2002,  NMFS  received  a 
petition  from  the  California  State  Grange 
(Grange  petition)  to  delist  coho  salmon 
in  Sisiciyou  County.  California.  These 
fish  are  part  of  a  larger  ESU  of  SONCC 
coho  salmon.  The.  SONCC  coho  ESU 
was  listed  as  a  threatened  species  on 
May  6.  1997  (62  FR  24588).  This  ESU 
includes  all  naturally  spawned 
populations  of  coho  salmon  in  coastal 
streams  between  Cape  Blanco,  Oregon, 
and  Punta  Gorda,  California.  NMFS  has 
recently  committed  to  update  the  status 
of  25  ESUs  of  Pacific  salmon  and 
steelhead,  including  the  SONNC  coho 
ESU  (67  FR  6215  February  11.  2002). 

The  Grange  petition  is  a  duplicate  of 
a  petition  received  by  NMFS  on 
September  19,  2001.  from  the  hiteractive 
Citizens  United  (ICU).  NMFS  rejected 
the  ICU  petition  in  a  notice  published 
in  the  Federal  Registeron  February  11, 
2002  (67  FR  6215).  finding  that  the 
petition  failed  to  present  substantial 
scientific  or  commercial  information  to 
suggest  that  delisting  may  be  warranted. 

Petition  Finding 

The  Grange  petition  seeks  delisting  of 
a  portion  of  the  threatened  SONCC  coho 
salmon  ESU  (i.e.,  fish  in  Siskiyou 
County),  an  action  not  enabled  by  the 
ESA.  NMFS  having  determined  that 
DPSs  are  represented  by  ESUs  of  Pacific 
salmon  and  steelhead,  treats  ESUs  as 
species  under  the  ESA  (56  FR  58612, 
November  20.  1991).  The  ESA 
authorizes  the  listing,  delisting,  or 
reclassification  of  a  species,  subspecies, 
or. DPS,  as  defined  under  the  Act  (50 
CFR  424.02(k)).  However,  the  ESA  does 
not  authorize  the  delisting  of  one  subset 
or  portion  of  a  listed  species/ 
subspecies/DPS  (50  CFR  424.11(d)).  The 
petition  lacks  a  coherent  narrative 
detailing  the  justification  for  the 
recommended  measure.  Additionally,  it 
does  not  present  substantial  scientific  or 
commercial  information  that  the  SONCC 
ESU  is  recovered,  extinct,  or  that  the 
data  or  the  interpretation  in  the  original 


listing  determination  were  in  error. 
Furthermore,  the  Grange  petition  does 
not  provide  status  data  for  the  listed 
ESU  over  all  or  a  significant  portion  of 
its  range,  hence  the  data  provided  are 
not  instructive  in  the  context  of  the 
ESU's  status  as  a  whole.  The  data 
provided  in  the  petition  are  restricted  to 
the  Iron  Gate  Hatchery  population,  a 
population  which  is  not  part  of  the 
listed  ESU  (62  FR  24588  May  6. 1997). 
Therefore.  NMFS  determines  that  the 
petition  does  not  present  substantial 
scientific  or  commercial  information  to 
indicate  that  the  petitioned  action  may 
be  warranted  based  on  the  criteria 
specified  in  424.11(d)  and  424.14(b)(2). 

Re-opening  of  Comment  Period 

Several  comments  and  requests  have 
been  received  to  extend  the  comment 
period  for  the  February  11,  20p2, 
petition  findings  (67  FR  6215)  and  the 
associated  status  review  updates  for  25 
Pacific  salmon  and  steelhead  ESUs.  The 
comment  period  closed  on  April  12. 
2002.  Accordingly.  NMFS  is  re-opening 
the  comment  period  for  60  days  to  allow 
adequate  opportunity  for  public 
comment  (see  DATES  and  ADDRESSES). 
NMFS  is  seeking  information, 
comments,  and/or  data  concerning  the 
petition  findings  or  the  status  review 
updates.  The  following  are  the  25  ESUs 
for  which  NMFS  is  conducting  status 
review  updates:  Ozette  lake  sockeye  (O. 
nerka)  ESU;  Sacramento  River  winter- 
nm.  Snake  River  spring/summer.  Snake 
River  fall,  Puget  Sound,  Upper 
Willamette  River,  Lower  Columbia 
River,  Upper  Columbia  River  spring- 
run.  Central  Valley  spring-run,  and 
California  Coastal  chinook  (O. 
tsHawytscha)  ESUs;  Central  California 
Coast,  Southern  Oregon/Northern 
California  Coasts.  Oregon  Coast,  and 
Lower  Columbia/Southwest  Washington 
coho  ESUs;  Hood  Canal  summer-run, 
and  Columbia  River  chum  (O.  keta) 
ESUs;  and  South-Central  California, 
Central  California  Coast,  Upper  • 
Columbia  River,  Snake  River  Basin, 
Lower  Columbia  River,  California 
Central  Valley,  Upper  Willamette  River, 
Middle  Columbia  River,  and  Northern 
California  steelhead  (O.  mykiss)  ESUs. 
NMFS  is  soliciting  such  pertinent 
information  on  naturally  spawned  and 
hatchery  populations  within  these  ESUs 
as  data  on  population  abundance, 
recruitment,  productivity,  escapement, 
and  reproductive  success  (e.g.  spawner- 
recruit  or  spawner-spawner 
siuvivorship,  smolt  production 
estimates,  fecimdity.  and  ocean  survival 
rates);  historical  and  present  data  on 
hatchery  fish  releases,  outmigration, 
survivorship,  returns,  straying  rates, 
replacement  rates,  and  reproductive 


success  in  the  wild;  data  on  age 
structure  and  migration  patterns  of 
juveniles  and  adults;  meristic, 
morphometric.  and  genetic  studies;  and 
spatial  or  temporal  trends  in  the  quality 
and  quantity  of  freshwater,  estuarine, 
and  marine  habitats.  NMFS  is 
particularly  interested  in  such 
information  for  the  period  since  the 
most  recent  status  review  for  a  given 
ESU  (see  67  FR  6215,  February  11.  2002. 
for  a  summary,  by  ESU,  of  the  last  status 
review  conducted  and  the  most  recent 
data  used).  Status  reviews  for  the 
majority  of  the  25  ESUs  to  be  reviewed 
were  conducted  in  1997-2000. 
However,  the  status  of  Sacramento  River 
winter-run  chinook,  and  Central 
California  coast  coho  were  last  assessed 
in  1994  and  1995,  respectively. 
Comments  submitted  during  the  initial 
public  comment  period  need  not  be  re- 
submitted. NMFS  will  consider  all 
information,  comments,  and 
recommendations  received  during  the 
extended  public  comment  period. 

References 

The  complete  citations  for  the 
references  used  in  this  document  can  be 
obtained  by  contacting  NMFS  or  via  the 
Internet  (see  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT). 

Authority:  16  U.S.C.  1531  et  seq. 
Dated:  )une  7,  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 
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BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  020522128-2128-01;  i.D. 
050602B] 

RIN  0648-AP79 

Fisheries  of  the  Exclushfe  Economic 
Zone  Off  Alaslu;  Prohibition  of  Non- 
pelagic  Trawl  Gear  In  Coolt  inlet  in  the 
Gulf  of  Aiasiia 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

conunents. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  60  to  the^ 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  Area 
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(FMP).  This  action  would  prohibit  the 
use  of  non-pelagic  trawl  gear  in  Cook 
Inlet.  This  action  is  necessary  to  address 
bycatch  avoidance  objectives  in  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  to  mirror 
existing  regulations  in  State  waters  of 
Cook  Inlet,  and  is  intended  to  further 
the  goals  and  objectives  of  the  FMP. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  by  July  29,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division.  Alaska  Region,  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel-Diu-all.  Hand  delivery 
or  courier  delivery  of  comments  may  be 
sent  to  the  Federal  Building,  709  West 
9th  St..  Room  453,  Juneau,  AK  99801. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  (907)  586-7465. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  internet.  Copies 
of  Amendment  60  to  the  FMP  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  for  this  action  are  available 
from  NMFS  at  the  above  address,  or  by 
calling  the  Alaska  Region,  NMFS.  at 
(907) 586-7228. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Merrill.  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  of  the 
Gulf  of  Alaska  (GOA)  are  managed  by 
NMFS  under  the  FMP.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  (Council)  under 
the  Magnuson-Stevens  Act.  Regulations 
governing  the  groimdfish  fisheries  of  the 
GOA  appear  at  50  CFR.  parts  600  and 
679. 

Background  and  Need  for  Action 

This  action  is  designed  to  comply 
with  the  Magnuson-Stevens  Act,  which 
emphasizes  the  importance  of  reducing 
bycatch  to  maintain  sustainable 
fisheries.  National  Standard  9  of  the 
Magnuson-Stevens  Act  mandates  that 
conservation  and  management  measures 
shall  minimize  bycatch,  to  the  extent 
practicable,  and  shall  minimize 
mortality  of  bycatch  where  bycatch 
cannot  be  avoided. 

More  specific  authority  for  the 
proposed  rule  is  provided  by  section 
•  303(b)(2)  of  the  Magnuson-Stevens  Act. 
It  states:  "Any  fishery  management  plan 
which  is  prepared  by  any  Council,  or  by 
the  Secretary,  with  respect  to  any 
fishery,  may... designate  zones  where, 
and  periods  when,  fishing... shall  be 
permitted  only  ...with  specified  types 
and  quantities  of  fishing  gear." 


The  objective  of  Amendment  60,  as 
adopted  by  the  Council  in  September 
2000,  is  to  reduce  bycatch  of  crab  in  the 
exclusive  economic  zone  (EEZ)  of  Cook 
Inlet  in  the  GOA  groimdfish  fishery.  The 
proposed  action  would  prohibit  the  use 
of  non-pelagic  trawl  gear  in  the  EEZ  of 
Cook  Inlet  in  an  area  north  of  a  line 
from  Cape  Douglas  (58°51.10'  N.  lat.)  to 
Point  Adam  (59°15.27'  N.  lat.). 

Status  of  Crab  Resources  in  Cook  Inlet 

Historically.  Cook  Inlet  supported 
significant  Tanner  crab  [Chionoecetes 
bairdi]  and  red  king  crab  (Paralithodes 
camtschaticus]  fisheries.  These  crab 
fisheries  occurred  in  State  of  Alaska 
(State)  and  Federal  waters,  and  a 
number  of  the  most  productive  fishing 
grounds  were  within  the  Federal  waters 
of  Lower  Cook  Inlet.  The  earliest 
recorded  red  king  crab  fishery  in  Cook 
Inlet  occurred  in  1937.  The  proximity  to 
ports  encouraged  the  development  of 
this  fishery  and  by  the  mid-1950s 
aimual  harvests  increased.  The  peak 
harvest  of  over  8  million  lb  (3,629  mt) 
of  red  king  crab  occurred  during  the 
1962-1963  season.  The  fishery 
remained  productive  through  the  mid- 
1970s  then  productivity  declined.  In 
1982,  the  fishery  was  closed  and  has 
remained  closed. 

The  commercial  Tanner  crab  fishery 
in  Cook  Inlet  began  in  the  mid-1960s  as 
a  fishery  incidental  to  the  more 
lucrative  red  king  crab  fishery.  Harvests 
in  the  Tanner  crab  fishery  of  Lower 
Cook  Inlet  peaked  in  the  early  1970s  at 
o^^er  4  million  lb  (1,814  mt)  then 
declined  gradually  imtil  the  fishery 
closed  in  1995.  The  fishery  has 
remained  closed.  These  harvest  patterns 
are  similar  to  other  Tanner  and  red  king 
crab  fisheries  in  the  Gulf  of  Alaska. 

Fishery  surveys  conducted  by  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G)  in  Cook  hilet  throughout  the 
early  and  mid-1990s  indicated  that  both 
Tanner  and  red  king  crab  stocks 
remained  at  historically  low  levels  of 
abimdance.  In  response  to  concerns  by 
fishermen  and  ADF&G  biologists  about 
the  potential  impacts  of  non-pelagic 
trawl  gear  on  crab  bycatch  and  habitat, 
the  Alaska  Board  of  Fisheries  (Board) 
prohibited  the  use  of  non-pelagic  trawl 
gear  in  State  waters  encompassing 
primary  crab  habitat  in  1990.  hi  1996. 
the  Board  extended  that  prohibition  to 
all  of  the  State  waters  of  Cook  Inlet  and 
in  many  other  areas  of  the  Gulf  of 
Alaska.  In  1999.  based  on  continuing 
concerns  about  the  impacts  of  trawl  gear 
on  crab  bycatch  and  habitat,  the  Board 
further  extended  State  water  closures  to 
non-pelagic  trawl  gear  in  additional 
areas  of  the  GOA,  particularly  in  State 
waters  in  the  Kodiak  region. 


Recent  surveys  in  Cook  Inlet  in  1999 
and  2001  indicate  that  Tanner  crab 
stocks  may  be  improving.  These 
indications  are  highly  uncertain  at  this 
point.  Surveys  conducted  in  other 
regions  of  the  GOA  indicate  that  some 
Tanner  crab  stocks  may  be  improving. 
ADF&G  opened  limited  Tanner  crab 
fisheries  in  nearby  Kodiak  in  2001  and 
2002,  and  the  South  Alaska  Peninsula  in 
2001. 

Although  the  State  of  Alaska  manages 
crab  fisheries  in  the  GOA  EEZ  in  the 
absence  of  Federal  regulations,  the 
Secretary  retains  management  authority 
for  groundfish  fisheries  in  the  GOA  EEZ. 
The  Board  does  not  have  authority  to 
manage  groundfish  fisheries  in  the  EEZ 
that  may  affect  crab  stocks.  In  June 
1998,  AI)F&G  submitted  a  proposal  to 
the  Coimcil  to  prohibit  the  use  of  non- 
pelagic  trawl  gear  in  the  EEZ  of  Cook 
Inlet.  ADF&G  submitted  this  proposal  to 
effectively  extend  the  existing  State 
water  prohibition  on  non-pelagic 
trawling  to  protect  crab  stocks  that  may 
occur  in  the  EEZ  of  Cook  Inlet.  The 
Council  adopted  this  proposal  as 
Amendment  60  to  the  GOA  FMP  in 
September  2000. 

Effects  of  Non-Pelagic  Trawl  Gear  on 
Crab  Resources 

Non-pelagic  trawl  gear  may  catch  crab 
incidental  to  its  target  species.  The 
amount  of  crab  incidental  catch  or 
bycatch  by  non-pelagic  trawl  gear  varies 
depending  on  the  abundance  of  crab 
stocks,  the  type  of  trawl  gear  used,  the 
type  of  substrate  on  which  the  gear  is 
fishing,  and  the  target  species  of  the 
trawl  gear.  Non-pelagic  trawl  gear  can 
impact  crab  populations  in  several 
ways.  Non-pelagic  trawl  gear  can  cause 
direct  mortality  of  crab  through  bycatch. 
Although  numerous  studies  have  been 
conducted  on  the  impact  of  non-pelagic 
trawl  gear  on  crab,  the  level  of  bycatch 
mortality  varies.  NMFS  has  restricted 
the  use  of  non-pelagic  trawl  gear  in 
several  areas  of  the  GOA  that  have 
historically  supported  crab  fisheries 
where  crab  bycatch  is  relatively  high 
compared  to  other  areas  (e.g.. 
Amendment  26  to  the  GOA  FMP.  (58  FR 
503.  January  6. 1993)).  NMFS  has 
implemented  similar  measures  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  groundfish 
fisheries  in  regions  that  support  crab 
fisheries  with  high  incidence  of  crab 
bycatch  (e.g.,  Amendment  37  to  the 
BSAI  FMP.  (61  FR  65985.  December  12. 
1996)). 

Non-pelagic  trawl  gear  also  may  cause 
indirect  mortality  of  crab.  As  non- 
pelagic  trawl  gear  passes  over  the  ocean 
floor,  it  may  kill  or  damage  crab  that 
come  into  contact  with  the  gear.  Few 
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studies  exist  on  the  potential  impacts  of 
this  indirect  mortality  on  crab  resources, 
but  recent  research  described  in  the  EA 
(see  ADDRESSES)  indicates  that  this 
indirect  bycatch  mortality  may  be  less 
than  10  percent  of  the  crabs  that 
encounter  the  gear. 

Finally,  non-pelagic  trawl  gear  may 
alter  the  benthic  substrate  so  that  it  is 
less  favorable  to  crab  survival. 
Numerous  studies  exist  on  the  potential 
impact  of  trawl  gear  on  benthic  habitats. 
Generally,  these  studies  indicate  that 
non-pelagic  gear  can  damage  sedentary 
megafauna  (e.g.,  sponges,  corals),  reduce 
the  overall  diversity  of  sedentary 
organisms,  smooth  the  surface  of  the 
ocean  floor,  and  resuspend  sediment 
near  the  ocean  floor.  Research  outside  of 
Alaska  cited  in  the  EA  indicates  that 
crab  populations  have  a  mixed  response 
to  this  disturbance  and  some  crab 
populations  may  benefit  whereas  others 
may  not.  No  study  has  directly  assessed 
the  impacts  of  non-pelagic  trawl  gear  on 
crab  habitat  and  crab  populations  in 
Alaska.  The  potential  impact  of  indirect 
mortality  due  to  gear  interactions  or 
habitat  modification  on  Tanner  and  red 
king  crab  populations  in  Cook  Inlet  is 
imknown. 

Groundfish  Fisheries  in  Cook  Inlet 

Groundfish  fisheries  in  Cook  Inlet 
have  expanded  in  the  past  10  years. 
Historically,  non-pelagic  trawl  gear  has 
been  little  used  in  Cook  Inlet.  According 
to  ADF&G  data,  fit)m  1987-2000,  only 
two  vessels  have  used  non-pelagic  trawl 
gear  in  Cook  Inlet-one  vessel  in  1990, 
and  another  vessel  in  1995.  Both  of 
these  vessels  harvested  a  small  amount 
of  groimdfish.  No  non-pelagic  trawling 
has  occiured  in  Cook  Inlet  since  1995. 

Although  a  Pacific  cod  fishery 
developed  in  the  EEZ  of  Cook  Inlet,  and 
has  expanded  since  1995,  most  of  the 
harvest  from  this  fishery  comes  from  pot 
and  longline  gear.  Despite  sporadic 
interest  by  some  fishermen  to  use  non- 
pelagic  trawl  gear  in  the  Cook  Inlet  EEZ, 
no  one  has  recently  used  this  gear  type. 
The  State  has  managed  a  Pacific  cod 
fishery  for  pot  and  jig  gears  in  the  State 
waters  of  Cook  Inlet  since  1997. 
Harvests  in  the  State  water  Pacific  cod 
fishery  are  well  below  the  guideline 
harvest  level  allocated  to  the  fishery  in 
each  of  the  past  five  years. 

Effect  of  this  Action 

The  proposed  measiue  would  prevent 
potential  adverse  effects  of  non-pelagic 
trawl  crab  bycatch  on  low  populations 
of  Tanner  and  red  king  crab  stocks  in 
Cook  Inlet.  Although  no  crab  fisheries 
ciurently  exist  in  Cook  Inlet  and  no 
recent  non-pelagic  trawling  has 
occurred,  this  proposed  action  would 


prevent  the  development  of  a  non- 
pelagic  trawl  gear  fishery  in  an  area  that 
has  supported  a  productive  crab  fishery. 
This  proposed  action  would  have  no 
negative  effect  on  existing  levels  of  crab 
bycatch  or  non-pelagic  trawling  given 
the  recent,  though  imcertain, 
indications  that  Cook  Inlet  crab  stocks 
may  be  improving  and  the  negligible  use 
of  non-pelagic  trawl  gear  in  this  area. 
Although  non-pelagic  trawling  may 
have  an  adverse  effect  on  some 
sedentary  megafauna  and  certain  types 
of  substrate,  the  potential  impacts  of 
non-pelagic  trawl  gear  on  crab 
populations  are  unknown.  Given  the 
negligible  use  of  non-pelagic  trawl  gear 
in  Cook  Inlet,  this  proposed  action 
would  not  be  expected  to  have  any 
impacts  on  crab  habitat  or  benthic 
habitat  in  general.  This  action  is  a 
proactive  measure  to  limit  potential  crab 
bycatch  bom  non-pelagic  fisheries  that 
may  develop  in  the  future.  Some  vessel 
owners  have  indicated  an  interest  in 
maintaining  these  areas  open  for  non- 
pelagic  trawling,  although  no  effort  has 
occurred  recently.  The  proposed 
measure  would  reduce  potential  bycatch 
on  crab  resoiu'ces  currently  at  relatively 
low  abimdance,  mirror  existing 
regulations  in  State  waters  of  Cook  Inlet, 
and  minimize  potential  adverse  effects 
of  non-pelagic  trawl  gear  on  the  benthic 
habitat  for  crab  and  other  groundfish 
stocks.  This  proposed  rule  would 
implement  these  benefits  without 
adversely  affecting  any  existing  non- 
pelagic  trawl  gear  fisheries. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  amendment  this 
proposed  rule  would  implement  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  conunent  period. 

A  notice  of  availability  (NOA)  of  the 
FMP  amendment  was  published  on  May 
14,  2002  (67  FR  34424),  with  comments 
on.the  FMP  amendment  invited  through 
July  15,  2002.  Written  comments  may 
address  the  FMP  amendment,  the 
proposed  rule,  or  both,  but  must  be 
received  by  July  15,  2002,  to  be 
considered  in  the  decision  to  approve  or 
disapprove  the  FMP  amendment. 

Tne  Council  and  NMFS  prepared  an 
IRFA  that  describes  the  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  Analysis  of  catch  data 
from  1987-2000  indicates  that  few,  if 
any,  vessels  would  be  adversely  affected 
by  the  Council's  preferred  alternative. 
One  vessel  used  non-pelagic  trawl  gear 
in  the  EEZ  of  Cook  Inlet  in  1990  and 


another  vessel  in  1995.  The  specific 
amounts  of  harvest  from  these  two 
vessels  cannot  be  released  due  to  State 
confidentiality  requirements.  However, 
the  ex-vessel  value  of  Pacific  cod  fi"om 
both  of  these  vessels  was  less  than 
$10,000.  This  proposed  action  would 
not  have  any  adverse  impact  on  existing 
fishing  vessels,  given  the  negligible  use 
pf  non-pelagic  trawl  gear  in  Cook  Inlet, 
the  availability  of  other  more  productive 
non-pelagic  trawl  fisheries  in  other 
areas  of  the  GOA,  pot  and  jig  gear 
fisheries  for  Pacific  cod  in  the  State 
waters  of  Cook  Inlet,  and  a  pot  and 
longline  gear  fishery  for  Pacific  cod  in 
the  EEZ  of  Cook  Inlet.  Numerous  fishing 
opportunities  exist  for  vessels  within 
Cook  Inlet,  or  outside  of  Cook  Inlet  if 
non-pelagic  trawl  gear  is  used.  Nearby 
fishery-dependent  commimities  and 
recreational  fishermen  would  not  be 
affected  .by  the  non-pelagic  trawl  gear 
ban. 

Likewise,  this  action  is  not  expected 
to  have  any  economic  benefit  for  small 
entities,  because  no  Tanner  or  red  king 
crab  fishery  currently  exists  in  Cook 
Inlet.  This  action  may  improve  the 
prospects  for  rebuilding  crab  stocks. 
However,  the  potential  economic 
benefits  of  this  possibility  are  not  now  • 
foreseeable.  Although  NMFS  does  not 
anticipate  that  this  proposed  rule  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  it 
is  unable  to  state  this  with  certainty 
and,  therefore,  prepared  an  IRFA  (see 
ADDRESSES). 

No  new  reporting  or  recordkeeping 
requirements  are  imposed  by  this 
proposed  rule. 

Tnis  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  June  7,  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  discussed  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S^C.  773  et  seq.lBOl  et 
seq.,  3631  et  seq..  Title  II  of  Division  C,  Pub. 
L.  105-277;  Sec.  3027,  Pub.  L.  106-31. 113 
Stat.  57;  16  U.S.C.  1540(0- 

2.  hi  §  679.22,  paragraph  (b)(7)  is 
added  to  read  as  follows: 
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§679.22    Closures. 

(b)  *  *  *  • 


(7)  Cook  Inlet.  No  person  may  use  a 
non-pelagic  trawl  in  waters  of  die  EEZ 
of  Cook  Inlet  north  of  a  line  from  Cape 


Douglas  (58°51.10'  N  lat.)  to  Point  Adam 
(59°15.27'  N.  lat.). 

[FR  Doc.  02-14958  Filed  6-12-02:  8:45  am) 
BILUNG  CODE  3S10-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tongue  Allotinent  Management 
Planning  on  the  Tongue  Ranger 
District,  Bighorn  National  Forest, 
Sheridan  County,  WY 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  update  range 
management  planning  on  twenty-three 
livestock  grazing  allotments  (currently 
managed  as  seventeen  allotments) 
which  will  result  in  development  of 
new  allotment  management  plans 
(AMPs).  There  are  twelve  cattle  and 
horse  allotments  and  eleven  sheep  and 
goat  allotments.  The  cattle  and  horse 
allotments  are  Amsden,  Copper  Creek/ 
Upper  Dry  Fork,  Freezeout,  Little 
Tongue,  Lower  Tongue,  Nickelmine, 
Pass  Creek,  Prospect/Cedar,  Upper 
Tongue  and  Wolf  Creek.  The  sheep  and 
goat  allotments  are  Bull  Creek/Bruce 
Mountain/Woodrock,  Fishhook.  Fool 
Creek.  Lookout  Moimtain,  Owen  Creek, 
Pole  Creek.  Spring  and  Wallrock/ 
Hidden  Tepee.  The  allotments  are 
located  approximately  50  miles,  by 
road,  northwest  of  Sheridan,  Wyoming 
in  the  Tongue  River  drainage.  National 
Forest  System  lands  within  the  Bighorn 
National  Forest  will  be  considered  in 
the  proposal.  Management  actions  are 
planned  to  be  implemented  beginning 
in  the  year  2003.  The  agency  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  may  become  aware 
of  how  they  may  participate  in  the 
process  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  July  15,  2002,  or  thirty  days 


from  publication  of  this  notice.  Scoping 
comments  previously  submitted  for  this 
project  do  not  need  to  be  submitted 
again. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
Craig  Yancey,  District  Ranger,  Tongue 
Ranger  District,  Bighorn  National  Forest, 
2013  Eastside  2nd  Street,  Sheridan, 
Wyoming  82801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  David  Beard, 
Interdisciplinaiy  Team  Leader,  Bighorn 
National  Forest,  Tongue  Ranger  District. 
2013  Eastside  2nd  Street,  phone  (307) 
674-2600. 

SUPPLEMENTARY  INFORMATION:  The 
piupose  of  the  analysis  is  to  determine 
if  livestock  grazing  will  continue  on  the 
analysis  area.  If  the  decision  is  to 
continue  livestock  grazing,  then 
updated  management  strategies 
outlining  how  livestock  will  be  grazed 
and  at  what  levels  will  be  developed  to 
assure  implementation  of  Forest  Plan 
management  direction.  The  analysis 
will  consider  actions  that  continue  to 
improve  trends  in  vegetation,  watershed 
conditions,  and  ecological  sustainability 
relative  to  livestock  grazing  within  the 
twenty-three  allotments.  The  allotments 
are  located  within  the  Tongue 
watershed  on  the  Tongue  and  Medicine 
Wheel/Paintrock  districts  on  the 
Bighorn  National  Forest. 

The  action  is  needed  to  develop  new 
AMPs  which  incorporate  results  of  • 
recent  scientific  research  and  analysis  at 
the  watershed  level. 

The  Bighorn  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan),  as  amended,  identifies  livestock 
grazing  as  an  appropriate  use  and 
identifies  lands  capable  and  suitable  for 
domestic  livestock. 

The  Forest  planning  process  allocated 
specific  management  direction  across 
the  Bighorn  National  Forest.  Within  the 
area  encompassed  by  the  twenty-three 
allotments,  management  areas  include 
1.11  (wilderness).  2 A  (semi-primitive 
motorized  recreation),  2B  (rural  and 
roaded  natural  recreation),  3A  (semi- 
primitive  nonmotorized  recreation),  3B 
(primitive  recreation),  4B  (wildlife),  4D 
(aspen),  5B  (winter  range),  6A  (livestock 
forage  improvement,  6B,  (livestock 
grazing),  7E  (timber),  9A  (riparian 
areas),  9B  (water  yield)  and  lOD  (wild 
and  scenic  rivers). 


The  twenty-three  allotments 
encompass  approximately  172,000  acres 
of  National  Forest  System  Lands  and 
2,500  acres  of  Non  Forest  Service  lands. 
Important  riparian  areas  occur  in  several 
of  the  allotments  including  Copper 
Creek,  Freezeout,  Little  Tongue.  Lower 
Tongue.  Pass  Creek.  Upper  Tongue. 
Prospect/Cedar,  Nickelmine,  Pole  Creek, 
Fishhook/Fool  Creek  and  Bull  Creek/ 
Bruce  Mountain/Woodrock.  The 
management  of  riparian  areas  to  protect 
them  fi'om  livestock  is  of  key  concern. 
Some  exclusive  have  been  built  in 
riparian  areas  to  protect  resources  from 
these  impacts. 

Potential  focal/MIS  species  include 
amphibians  such  as  the  wood  frog  and 
spotted  frog  that  inhabit  wetland  areas, 
particularly  near  Woodrock.  An 
additional  potential  focal  species  is  the 
watervole  that  inhabits  riparian  areas  on 
several  allotments. 

Approximately  thirty  miles  of  the 
Tongue  River  are  in  the  Forest  Plan  as 
a  wild  and  scenic  management  area.  The 
Upper  North  Tongue  River  is  a  fourteen- 
mile  long  stretch  of  stream  that  is  a  very 
popular  fishery  in  the  northern  part  of 
the  forest.  There  are  numerous  heritage 
resources  in  the  planning  area  including^ 
several  prehistoric  sites  and  the 
historical  Woodrock  Tie  Hack  District. 
The  Wyoming  Department  of  Game  and 
Fish  has  rated  the  Tongue  River  within 
the  canyon  as  a  Blue  Ribbon  Stream — 
a  fishery  of  national  importance.  Fish 
species  within  the  planning  area 
include  native  populations  of  brook 
trout,  brown  trout,  rainbow  trout, 
Yellowstone  Cutthroat  trout  and  Snake 
River  Cutthroat  trout. 

Preliminary  issues  include:  (1)  The 
effects  of  livestock  grazing  on  riparian 
conditions  (including  water  quality, 
water  temperature  and  stream  bank 
stability);  (2)  effects  of  livestock  grazing 
on  fisheries  and  wildlife  habitat, 
including  big  game  winter  range;  (3)  the 
effects  of  no  grazing  or  reduced  grazing 
on  the  local  economy;  (4)  management 
of  livestock  near  developed 
campgrounds  and  in  areas  heavily  used 
for  dispersed  recreation;  and  (5)  the 
effects  of  livestock  grazing  on  TES 
species. 

A  detailed  public  involvement  plan 
has  been  developed,  and  an 
interdisciplinary  team  has  been  selected 
to  do  the  environmental  analysis, 
prepare  and  accomplish  scoping  and 
public  involvement  activities. 
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Consultation  with  the  U.S.  Fish  and 
Wildlife  Service,  as  required  by  the 
Endangered  Species  Act  (ESA),  will  be 
completed  on  all  proposed  activities. 

Public  involvement  is  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process.  The  Forest  Service  will  be 
consulting  with  Indian  Tribes  and 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  local 
agencies,  tribes,  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  proposals.  The 
scoping  process  includes: 

1.  Identifying  issues  including  key 
issues  to  be  analyzed  in  depth. 

2.  Developing  alternatives  based  on 
themes  which  will  be  derived  from 
issues  recognized  during  scoping 
activities. 

3.  Identifying  potential  environmental 
effects  of  the  proposals  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

4.  Developing  a  list  of  interested 
people  to  keep  apprised  of  opportunities 
to  participate  through  meetings, 
personal  contacts,  or  written  comments. 

Public  comments  are  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  be  available  for  public  review  by 
February  2003.  The  conoment  period  on 
the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register.  The 
final  EIS  is  scheduled  to  be  available 
June  2003. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and,  of  several  court  rulings  related  to 
public  participation  in  the 
enviroimiental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environment 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  of  Angoon  v.  Model,  803 
f.2d  1016,  1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 


consider  and  respond  to  them  in  the 
final  EIS. 

Comments  on  the  draft  EIS  should  be 
as  specific  as  possible.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviroimiental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  The 
Responsible  Officials  on  the  Bighorn 
National  Forest  are  Craig  Yancey, 
Tongue  District  Ranger  and  Dave  Myers, 
Medicine  Wheel/Paintrock  District 
Ranger.  The  Responsible  Officials  will 
document  the  decision  and  rationale  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  36  CFR  part  215. 

Dated:  May  28.  2002. 
Craig  L.  Yancey, 

Tongue  District  Ranger. 
Dated:  May  31,  2002. 
Dave  Myers, 

Medicine  Wheel/Paintrock  District  Ranger. 
[FR  Doc.  02-14853  Filed  6-12-02;  8:45  am] 
BILUNG  CODE  3410-fN-M     - 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

North  Foric  Fire  Saivage;  Notice  of 
intent 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  Forest 
Service  intends  to  prepare  an 
environmental  impact  statement  for  the 
North  Fork  Fire  Salvage  project.  Sierra 
National  Forest,  Madera  County, 
California. 

DATES:  The  public  is  asked  to  submit 
any  issues  regarding  potential  effects  of 
the  proposed  action  or  alternatives  by 
July  15,  2002. 

ADDRESSES:  Send  written  comments  to 
David  Martin,  District  Ranger,  Bass  Lake 


River  Ranger  District,  P.O.  57003  Road 
225,  North  Fork,  California  93643. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Price,  Team  Leader,  at  (559) 
877-2218  ext.  3162,  or  e-mail 
mjprice@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Early  Public 
Involvement 

On  Monday.  August  20,  2001,  the 
North  Fork  Fire  started  at  12:25 
approximately  1  mile  north  of  the  town 
of  North  Fork.  The  fire  proceeded  to 
bum  4132  acres  of  the  South  Fork  Bluffs 
threatening  the  town  of  North  Fork  and 
outlying  communities,  destroying  two 
residential  homes  and  approximately 
1498  acres  of  coniferous  forest  stands. 
The  Fire  occurred  in  the  area  addressed 
by  the  Willow  Creek  Landscape 
Ecosystem  Analysis,  June  1995.  On 
September  28,  2001,  the  Forest  decided 
to  commence  an  environmental  analysis 
of  proposed  timber  salvage  harvest  and 
the  public  was  invited  to  present  their 
comments  or  concerns.  The  Forest  has 
decided  to  prepare  an  Environmental 
Impact  Statement.  No  additional  public 
meetings  are  anticipated. 

Proposed  Action 

The  proposed  action  is  to  salvage 
harvest  and  sell  merchantable  trees 
identified  within  the  guidelines  of  the 
Sierra  National  Forest  Land  and 
Resom-ce  Management  Plan,  1991,  (SNF 
LRMP)  as  amended  by  the  Sierra 
Nevada  Forest  Plan  Amendment  (SNF 
EIS),  Record  of  Decision  (ROD).  Jan. 
2001  (Framework).  The  proposal 
includes  salvage  harvest  of  dead  timber, 
predominately  by  helicopter  harvest 
system,  on  approximately  538  acres,  and 
conventional  ground  tractor/skidder 
harvest  on  approximately  71  acres. 
Harvesting  and  follow-up  treatments, 
such  as  activity  fuels  treatments  and 
planting,  will  be  consistent  with  SNF 
EIS  ROD  requirements  for  the  Urban/ 
Wildland  Intermix  Defense  and  Threat 
Zones.  Planting  will  be  done  on  a 
portion  of  the  burned  area  to  accelerate 
a  return  of  these  areas  to  native 
coniferous  vegetation. 

The  purpose  and  need  is  defined  and 
guided  by  the  Sierra  National  Forest 
Land  and  Resource  Management  Plan 
(LRMP),  as  amended  in  January  2001  by 
the  Sierra  Nevada  Forest  Plan 
Amendment  (SNFP)  Final 
Environmental  Impact  Statement  Record 
of  Decision  (ROD)  and  the  Willow  Creek 
Landscape  Analysis  Plan.  The  SNFP 
ROD  directs  the  national  forest  to 
maintain  or  restore  ecological 
sustainability  to  provide  a  sustainable 
flow  of  uses,  values,  products,  and 
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services  from  the  land  (ROD  pg  7). 
Under  the  plan,  an  estimated  91  million 
board  feet  (MMBF)  of  salvage  harvest 
may  be  produced  from  the  11  national 
forests  annually  (ROD-11).  This  project 
will  contribute  approximately  5  MMBF 
to  these  expectations. 

The  proposed  activities  are  consistent 
with  the  Sierra  National  Forest  LRMP, 
as  amended,  and  the  Willow  Creek 
Landscape  Ecosystem  Analysis. 

Preliminary  Alternatives  to  the 
Proposed  Action 

To  comply  with  NEPA,  the  Forest 
Service  will  evaluate  alternatives  to  the 
proposed  action  within  the  EIS, 
including  No  Action  and  other 
alternatives  responding  to  public 
comments.  Each  alternative  will  be 
rigorously  explored  and  evaluated,  or 
rationale  will  be  given  for  eliminating 
an  alternative  from  detailed  study.  A 
range  of  alternatives  may  be  considered. 

Responsible  OfiBcial 

The  Responsible  Deciding  Official  is 
James  L.  Boynton,  Forest  Supervisor, 
Sierra  National  Forest,  1600  Tollhouse 
Rd.,Clovis,CA  93612. 

Public  Involvement 

The  public  will  be  invited  to 
participate  in  the  scoping  process,  and 
review  of  the  draft  environmental 
impact  statement  (DEIS).  Comments 
from  the  public  and  other  agencies  will 
be  used  in  preparation  of  the  DEIS.  No 
public  meetings  are  planned.  The  draft 
environmental  impact  statement  is 
expected  to  be  available  for  public 
review  and  comment  in  September  2002 
and  a  final  environmental  impact 
statement  in  November  2002.  The 
comment  period  on  the  draft 
environm^tal  impact  statement  will  be 
45  days  from  the  date  the 
Enviroimiental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  It  is  very 
important  that  those  interested  in  this 
proposed  action  participate  at  that  time. 
To  be  most  helpful,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 


Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  215. 

Additionally,  pursuant  to  7  CFR 
1.27(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  (FOIA)  permits 
such  confidentiality.  Persons  requesting 
such  confidentiality  should  be  awarded 
that,  under  the  FOLA,  confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  sJerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  state  may  be  viewed  or 
dismissed  hy  the  courts.  City  ofAngoon 
v.  Model,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490F.  Supp.  1334  (E.D.  Wis 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 


refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  June  5,  2002. 
James  L.  Boynton, 

Forest  Supervisor. 

|FR  Doc.  02-14898  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Forest  Counties  Payments  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting  and  extension 
of  comment  period. 

summary:  The  Forest  Counties  Payments 
Committee  will  meet  in  Washington, 
DC,  on  July  10,  2002.  The  purpose  of  the 
meeting  is  to  receive  comments  from 
both  elected  officials  and  the  general    • 
public  on  the  recommendations  the 
Committee  must  make  to  Congress  as 
specified  in  Section  320  of  the  Fiscal 
Year  2001  Interior  and  Related  Agencies 
Appropriations  Act.  The  meeting  will 
consist  of  a  business  session,  which  is 
open  to  public  attendance,  from  9  a.m. 
to  12  noon  and  a  public  input  session 
from  1  p.m.  until  5  p.m.  This  notice  also 
provides  an  extension  of  the  comment 
period  associated  with  the  Forest 
Counties  Payments  Committee  notices 
published  in  the  Federal  Register  on 
February  4,  2002  (67  FR  5087),  March 
26,  2002  (67  FR  13748),  and  on  May  6, 
2002  (67  FR  30353). 
DATES:  The  Washington,  DC,  meeting 
will  be  held  on  July  10,  2002.  Persons 
who  are  interested  in  providing 
comments  to  the  Committee,  including 
those  who  attended  or  have  an  interest 
in  the  meetings  in  Reno,  Nevada,  and 
Rapid  City,  South  Dakota,  identified  in 
the  preceding  SUMMARY,  have  until  July 
31,  2002,  to  submit  their  written 
comments.  Comments  received  after  this 
date  will  be  considered  to  the  extent 
possible. 

ADDRESSES:  The  July  10  meeting  will  be 
held  at  the  Holiday  Inn  on  the  Hill,  415 
New  Jersey  Avenue,  NW,  Washington, 
DC.  Those  who  cannot  be  present  may 
submit  written  responses  to  the 
questions  listed  in  SUPPLEMENTARY 
INFORMATION  in  this  notice  to  Randle  G. 
Phillips,  Executive  Director,  Forest 
Counties  Payments  Committee,  P.O.  Box 
34718,  Washington,  DC  20043-4713.  or 
electronically  at  the  Committee's 
website  at  http://countypayinents.gov/ 
comments. html. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Randle  G.  Phillips,  Executive  Director. 
Forest  Counties  Payments  Committee, 
(202)  208-6574  or  via  e-mail  at 
rphillipsOl  @fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Section 
320  of  the  2001  Interior  and  Related 
Agencies  Appropriations  Act  (Public 
Law  106-291)  created  the  Forest 
Counties  Payments  Committee  to  make 
recommendations  to  Congress  on  a  long- 
term  solution  for  making  Federal 
payments  to  eligible  States  and  counties 
in  which  Federal  lands  are  situated.  To 
formulate  its  recommendations  to 
Congress,  the  Committee  will  consider 
the  impact  on  eligible  States  and 
counties  of  revenues  from  the  historic 
multiple  use  of  Federal  lands;  evaluate 
the  economic,  environmental,  and  social 
benefits  which  accrue  to  counties 
containing  Federal  lands;  evaluate  the 
expenditures  by  counties  on  activities 
occurring  on  Federal  lands  which  are 
Federal  responsibilities;  and  monitor 
payments  and  implementation  of  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393). 

At  the  July  10  meeting  in  Washington, 
DC,  the  Conunittee  asks  that  elected 
officials  and  others  who  wish  to 
comment  provide  information  in 
response  to  the  following  questions: 

1.  Do  counties  receive  their  fair  share 
of  Federal  revenue-sharing  payments 
made  to  eligible  States? 

2.  What  difficulties  exist  in  complying 
with  and  managing  all  of  the  Federal  . 
revenue-sharing  payments  programs? 
Are  some  more  difficult  than  others? 

3.  What  economic,  social,  and 
environmental  costs  do  counties  incur 
as  a  result  of  the  presence  of  public 
lands  within  their  boundaries? 

4.  What  economic,  social,  and 
environmental  benefits  do  counties 
realize  as  a  result  of  public  lands  within 
their  boundaries? 

5.  What  are  the  economic  and  social 
effects  from  changes  in  revenues 
generated  from  public  lands  over  the 
past  15  years  as  a  result  of  changes  in 
management  on  public  lands  in  your 
State  or  county? 

6.  What  actions  has  your  State  or 
county  taken  to  mitigate  any  impacts 
associated  with  declining  economic 
conditions  or  revenue-sharing 
payments? . 

7.  What  effects,  both  positive  and 
negative,  have  taken  place  with 
education  and  highway  programs  that 
are  attributable  to  the  management  of 
public  lands  within  your  State  or 
county? 

8.  What  relationship,  if  any,  should 
exist  between  Federal  revenue-sharing 


programs,  and  management  activities  on 
public  lands? 

9.  What  alternatives  exist  to  provide 
equitable  revenue-sharing  to  States  and 
counties  and  to  promote  "sustainable 
forestry?" 

10.  What  has  been  your  experience 
regarding  implementation  of  Public  Law 
106-393,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act? 

11.  What  changes  in  law,  policies  and 
procedures,  and  the  management  of  • 
public  land  have  contributed  to  changes 
in  revenue  derived  from  the  multiple- 
use  management  of  these  lands? 

12.  What  changes  in  law,  policies  and 
procedures,  and  the  management  of 
public  land  are  needed  in  order  to 
restore  the  revenues  derived  from  the 
multiple-use  management  of  these 
lands? 

Dated:  lune  6.  2002. 
George  D.  Lennon, 

Acting  Deputy  Chief. 

(FR  Doc.  02-14860  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  3410-11-P 


CIVIL  RIGHTS  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Commission  on  Civil  Rights. 

DATE  AND  TIME:  Friday,  June  21.  2002, 
9:30  a.m. 

PLACE:  400  S.E.  Second  Avenue,  Tuttle 
Room,  Miami,  FL  33131 

STATUS:  Open  to  the  public. 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  May  17,  2002 
Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee  Appointments 
for  Florida  and  Kentucky 

VI.  State  Advisory  Committee  Report 

•  Barriers  Facing  Minority-  and  Women- 
Owned  Businesses  in  Pennsylvania 
(Pennsylvania) 

VII.  Future  Agenda  Items 

10:30  a.m.  Briefing:  Voting  Rights  in  Florida 
2002:  The  Impact  of  the  Commission's 
Report  and  the  Florida  Election  Reform  Act 
of  2002  (Thursday.  )une  20.  2002) 

Debra  Can*. 

Deputy  General  Counsel. 

(FR  Doc.  02-15041  Filed  6-11-02;  10:32  am] 

BILUNG  CODE  e33S-01-M 


DEPARTMENT  OF  COMMERCE 
[I.D.  061 002 A] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Fishing  Capacity  Reduction 
Program  Buyback  Requests. 

Form  Numberfs):  None. 

OMB  Approval  Number.  0648-0376. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  38,563. 

Number  of  Respondents:  878. 

Average  Hours  Per  Response:  6.634 
hours  for  a  business  plan;  4  hoiu's  for  a 
referenda  vote;  4  hours  for  an  invitation 
to  bid;  10  minutes  to  submit  a  fish 
ticket;  2  hours  for  a  monthly  buyer 
report;  4  hours  for  an  annual  buyer 
report:  2  hours  for  a  seller/buyer  report; 
270  hours  for  a  state  approval  of  plans 
and  amendments  to  state  fishery 
management  plan;  and  1  hour  for 
advising  of  any  holder  or  owner  claims 
that  conflict  with  accepted  bidders' 
representations  about  reduction  permit 
ownership  or  reduction  vessel 
ownership. 

Needs  and  Uses:  NMFS  has 
established  a  program  to  reduce  excess 
fishing  capacity  by  paying  fishermen  (1) 
to  surrender  their  fishing  permits  or  (2) 
both  surrender  their  permits  and  either 
scrap  their  vessels  or  restrict  vessel 
titles  to  prevent  fishing.  NMFS  proposes 
to  add  a  provision  which  would  allow 
the  public  30  days  to  advise  of  any 
holder  or  owner  claims  that  conflict 
with  accepted  bidders'  representations 
about  reduction  permit  ownership  or 
reduction  vessel  ownership,  and  to 
merge  requirements  currently  cleared 
under  OMB  Control  Number  0648-0413. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  State,  Local,  or  Tribal 
Government. 

Frequency.  On  occasion,  monthly, 
annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington, 
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DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  0MB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  4.  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  02-14960  Filed  6-12-02;  8:45  am) 

BNJJNQ  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Customer  Input:  United  States  Patent 
and  Trademartt  Office  Customer 
Surveys 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  the  continuing  and 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  {44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  12,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Officer, 
Office  of  Data  Management,  Data 
Administration  Division,  USPTO,  Suite 
310,  2231  Crystal  Drive,  Washington, 
DC  20231;  by  telephone  703-308-7400; 
by  e-mail  at  susan.brown@uspto.gov,  or 
by  facsimile  at  703-308-7400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Cathy  Smith,  Program  Analyst,  Center 
for  Quality  Services,  Crystal  Park  1 — 
Suite  812,  2011  Crystal  Drive,  Arlington, 
VA  22202;  by  telephone  at  703-305-^ 
4211;  by  facsimile  at  703-308-8002;  or 
by  e-mail  to  cathy.smith@uspto.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  is  a  generic  clearance  for  an 
imdefined  number  of  voluntary  surveys 
that  the  United  States  Patent  and 
Trademark  Office  (USPTO)  may  conduct 
over  the  next  three  years.  These  surveys 
may  be  conducted  in  a  variety  of  forms, 
such  as  telephone  surveys,  face-to-face' 
interviews,  mail  surveys,  questionnaires 


and  customer  surveys,  comment  cards, 
and  focus  groups. 

The  USPTO  is  currently  investigating 
the  feasibility  of  electronic  surveys  for 
all  of  the  customer  satisfaction  surveys 
that  the  USPTO  conducts.  At  this  time, 
customers  can  respond  only  to  the 
Annual  Patent  and  Trademark  Customer 
Satisfaction  surveys  electronically. 

In  the  past  year  there  has  been  an 
increase  in  the  use  of  electronic 
transmissions  throughout  the  USPTO. 
with  various  offices  assessing  their 
specific  services  through  customer 
surveys.  This  is  part  of  a  broader  agency 
initiative  to  improve  customer 
satisfaction  with  the  USPTO.  Although 
customers  do  have  the  option  to 
respond  to  the  Annual  Customer 
Satisfaction  surveys  electronically,  the 
USPTO  may  not  be  able  to  collect  other 
surveys  electronically  because  the 
agency  does  not  collect  e-mail  addresses 
in  the  databases  that  support  the 
external  surveys.  CurrenUy,  the  USPTO 
is  in  the  process  of  developing  an 
electronic  customer  database. 

A  brief  description  of  the  expected 
methodology  for  the  various  survey 
vehicles  is  provided  below: 

For  telephone  surveys,  the  USPTO 
calls  the  respondent  and  either  surveys 
the  respondent  over  the  phone  or 
schedules  an  appointment  and  faxes  the 
siu^ey  questions  to  the  respondent.  In 
addition,  a  script  is  prepared  for  the 
actual  telephone  interview  so  that  each 
telephone  survey  is  conducted  in  the 
same  manner.  At  this  time,  the  USPTO 
is  unable  to  predict  the  actual  number 
of  telephone  siuveys  that  may  be 
conducted.  The  USPTO  estimates  that 
400  responses  will  be  received  from 
telephone  surveys,  for  an  estimated 
burden  of  100  hours. 

For  possible  face-to-face  interviews, 
the  USPTO  uses  a  variety  of  delivery 
mechanisms  to  try  to  meet  our 
customers'  needs.  A  script  is  prepared 
so  that  each  respondent  is  asked  the 
same  questions.  There  also  may  be  other 
occasional  uses  of  face-to-face 
interviews  to  assess  customer 
satisfaction.  The  USPTO  estimates  that 
200  responses  will  be  received  from 
face-to-face  interviews,  for  an  estimated 
burden  of  50  hours. 

The  USPTO  also  mails  surveys  to 
respondents  with  instructions  to  mail 
the  completed  surveys  back  to  the 
USPTO  in  the  self-addressed  and 
stamped  envelope  provided  with  the 
survey.  In  general,  the  USPTO  follows 
up  non-responses  by  mailing  reminders 
and  through  phone  contacts.  At  this 
time,  the  USPTO  is  unable  to  predict  the 
actual  number  of  survey  mailings  that 
may  be  conducted.  In  the  past  year  there 
has  been  an  increase  in  the  use  of 
electronic  transmissions  throughout  the 


USPTO  in  assessing  specific  services 
through  customer  surveys.  This 
accounts  for  an  increase  in  the 
estimated  number  of  responses  through 
this  category  of  surveys  since  the  last 
submission.  The  USPTO  estimates  that 
5,000  responses  will  be  received  from 
survey  mailings.  The  USPTO  estimates 
that  3,500  of  these  will  be  submitted 
electronically,  for  an  estimated  burden 
of  875  hours,  and  that  the  remaining 
1,500  paper  surveys  will  be  mailed  to 
the  USPTO,  for  an  estimated  burden  of 
750  hours.  The  overall  burden  for  the 
mail  surveys  is  1,625  hours. 

The  USPTO  uses  questionnaires  and 
customer  surveys  to  survey  users  of 
USPTO's  various  services  or  to  survey 
attendees  at  various  conferences,  among 
other  items.  The  USPTO  provides 
survey  forms  which  are  either  handed  to 
the  respondents  by  the  staff  or  left  for 
attendees  to  pick  up  as  they  enter  or  exit 
from  various  functions.  If  the  completed 
surveys  are  not  handed  directly  back  to 
a  staff  member,  the  respondents  are 
instructed  to  drop  off  their  siuT^eys  or 
mail  them  back  to  the  USPTO.  At  this 
time,  the  USPTO  is  unable  to  predict  the 
actual  nimiber  of  questionnaires  and 
customer  surveys  that  may  be 
conducted.  The  USPTO  estimates  that 
1 ,800  responses  will  be  received  from 
questionnaires  and  customer  surveys, 
for  an  estimated  burden  of  144  hours. 

Another  survey  instrument  which  the 
USPTO  frequently  uses  is  customer 
comment  cards.  These  comment  cards 
are  pre-paid  and  return-addressed 
postage  cards  which  the  respondent  can 
mail  back  to  the  USPTO.  At  this  time, 
the  USPTO  is  unable  to  predict  the 
actual  number  of  questionnaires  and 
customer  surveys  that  may  be 
conducted.  The  USPTO  estimates  that 
2,000  responses  will  be  received  from 
customer  surveys  and  questionnaires, 
for  an  estimated  burden  of  160  hours. 

The  USPTO  frequently  uses  focus 
groups  as  a  survey  instrument.  The 
USPTO  asks  groups  of  its  customers  to 
get  together  and  discuss  issues  of 
mutual  interest.  Many  times  the  results 
of  these  sessions  are  used  to  help  make 
improvements  to  USPTO  operations  or 
to  recommend  that  certain  issues  be 
studied  further.  There  has  been  an 
increase  in  assessing  the  needs  of  our 
external  customers  through  direct 
customer  contact.  This  is  part  of  a 
broader  agency  initiative  to  compile 
data  in  lieu  of  paper  surveys  and 
accounts  for  the  increase  in  estimated 
responses  from  focus  groups  since  the 
last  submission.  The  USPTO  estimates 
that  600  responses  will  be  received  from 
focus  groups,  for  an  estimated  burden  of 
1,200  hours. 

These  various  survey  vehicles  are 
designed  to  obtain  customer  feedback 
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regarding  products,  services,  and  related 
service  standards  of  the  USPTO.  At  this 
time,  the  USPTO  is  unable  to  state 
precisely  which  survey  vehicles  will  be 
used  during  the  renewal  period.  As  the 
USPTO's  survey  needs  are  determined, 
the  USPTO  will  submit  the  specific 
survey  instrument  for  approval.     " 

n.  Method  of  Collection 

I  These  surveys  will  be  conducted  by 
telephone  and  face-to-face  interviews, 
mailings,  questionnaires  and  customer 
surveys,  comment  cards,  and  focus 
groups.  The  USPTO  is  also  exploring 
the  possibility  of  using  the  USPTO  Web 
site  to  conduct  customer  surveys. 
Respondents  currently  have  the  option 
to  respond  electronically  to  the  Annual 
Customer  Satisfaction  surveys  through 
the  USPTO  website.  A  random  sample 
is  used  to  collect  the  data.  Statistical 
methods  will  be  followed. 


m.  Data 

OMB  Number:  0651-0038. 

Form  Numberisj:  Depending  on  the 
individual  situation,  the  USPTO  may 
have  survey  and  questionnaire  forms 
and  comment  cards.  The  USPTO  is 
exploring  the  feasibility  of  using 
electronic  surveys,  so  this  information 
collection  may  also  include  electronic 
forms  in  the  future. 

Type  o/fleview:  Revision  of  a     * 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  the 
Federal  Government;  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
10,000  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take 
approximately  15  minutes  to  complete 
telephone  surveys  and  face-to-face 
interviews,  5  minutes  to  complete 
questionnaires,  customer  surveys,  and 


comment  cards,  and  2  hours  to  conduct 
a  focus  group.  The  USPTO  estimates 
that  it  will  take  approximately  15 
minutes  to  complete  the  Annual  Patent 
and  Trademark  Customer  Satisfaction 
surveys  electronically,  and  that  it  will 
take  approximately  30  minutes  to 
complete  the  paper  versions  of  these 
same  surveys. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  3,279  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $644,324.  The  USPTO 
believes  that  both  professionals  and 
para-professionals  will  complete  these 
surveys,  at  a  rate  of  75%  of  the  current 
professional  rate  of  $252  per  hour  and 
25%  of  the  para-professional  rate  of  $30 
per  hour.  Using  a  combination  of  these 
rates,  the  USPTO  is  using  an  hourly  rate 
of  $196.50  to  calculate  the  respondent 
costs.  The  USPTO  estimates  $644,324 
per  year  for  salary  costs  associated  with 
respondents. 


Item 


Telephone  Surveys  

Face-to-Face  Interviews 

Mall  Surveys  (Annual  Patent/Trademark  Customer  Satisfaction  Surveys) 

Electronic  Patent/Trademark  Customer  Satisfaction  Surveys 

Questionnaires  and  Customer  Surveys 

Comment  Cards 

Focus  Groups , 


Total 


Estimated  time  for  response 


15  minutes 
15  minutes 
30  minutes 
15  minutes 
5  minutes  . 
5  minutes  . 
2  hours  


Estimated 
annual  re- 
sponses 


400 
200 
1,500 
3.500 
1.800 
2.000 
600 


10.000 


Estimated 
annual  txjr- 
den  hours 


100 
•50 
750 
875 
144 
160 
1,200 


3,279 


Note:  The  burden  figures  shown  in  the 
table  above  are  estimates  based  on  the  types 
of  surveys  that  the  USPTO  may  be  using 
during  the  next  three  years.  At  this  time,  the 
USPTO  cannot  predict  which  and  how  many 
surveys  will  be  conducted.  Depending  on  the 
number  of  surveys  that  the  USPTO  actually 
conducts,  it  is  possible  that  the  burden  hours 
could  decrease  from  the  totals  shown  in  the 
table. 


II 


Estimated  Total  Annual  Nonhour 
Respondent  Cost  Burden:  $0.  (There  are 
no  capital  start-up  or  maintenance  costs 
associated  with  this  information 
collection.) 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  [une  7.  2002. 
Susan  K.  Brown, 

Records  Officer.  USPTO.  Office  of  Data 
Management,  Data  Administration  Division. 
|FR  Doc.  02-14899  Filed  6-12-02:  8:45  am] 
BILLING  CODE  3510-16-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection;  Comment 
Request — Information  Collection 
Requirements  for  Sound  Levels  of  Toy 
Caps 

AGENCY:  Consumer  Product  Safety 
Commission. 


ACTION:  Notice. 


SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  requests  comments 
on  a  proposed  extension  of  approval,  for 
a  period  of  three  years  from  the  date  of 
approval  by  the  Office  of  Management 
and  Budget,  of  information  collection 
requirements  in  a  toy  cap  rule. 

A  regulation  codified  at  16  CFR 
1500.18(a)(5)  bans  toy  caps  producing 
peak  sound  levels  at  or  above  138 
decibels  (dB).  Another  regulation 
codified  at  16  CFR  1500.86(a)(6) 
exempts  toy  caps  producing  sound 
levels  between  138  and  158  dB  from  the 
banning  rule  if  they  bear  a  specified 
warning  label  and  if  firms  intending  to 
distribute  such  caps:  notify  the 
Commission  of  their  intent  to  distribute 
such  caps;  participate  in  a  program  to 
develop  toy  caps  producing  sound 
levels  below  138  dB;  and  report 
quarterly  to  the  Commission  concerning 
the  status  of  their  programs  to  develop 
caps  with  reduced  sound  levels.  The 
Commission  wishes  to  obtain  current 
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and  periodically  updated  information 
from  all  manufactiirers  concerning  the 
status  of  programs  to  reduce  sound 
levels  of  toy  caps.  The  Commission  will 
use  this  information  to  monitor  industry 
efforts  to  reduce  the  sound  levels  of  toy 
caps,  and  to  ascertain  which  firms  are 
currently  maniifacturing  or  importing 
toy  caps  with  peak  sound  levels 
between  138  and  158  db. 

The  Commission  will  consider  all 
comments  received  in  response  to  this 
notice  before  requesting  approval  of  this 
collection  of  information  from  the  Office 
of  Management  and  Budget. 
DATES:  Written  comments  must  be 
received  by  the  Office  of  the  Secretary 
not  later  than  August  12,  2002. 
ADDRESSES:  Written  comments  should 
be  captioned  "Information  Collection 
Requirements  for  Soimd  Levels  of  Toy 
Caps"  and  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207,  or 
delivered  to  that  office,  room  502,  4330 
East-West  Highway,  Bethesda,  Maryland 
20814.  Written  comments  may  also  be 
sent  to  the  Office  of  the  Secretary  by 
facsimile  at  (301)  504-0127  or  by  e-mail 
at  cpsc-os®cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
collection  of  information  call  or  write 
Linda  L.  Glatz,  management  and 
program  analyst,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20^207; 
(301)  504-0416.  Ext.  2226. 
SUPPLEMENTARY  INFORMATION: 

A.  Estimated  Burden 

The  Commission  staff  estimates  diat 
there  are  ten  firms  required  to  annually 
submit  the  required  information.  The 
staff  further  estimates  that  the  average 
number  of  hours  per  respondent  is  four 
per  year,  for  a  total  of  40  hours  of 
annual  burden. 

B.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  The  Commission 
specifically  solicits  information  relevant 
to  the  following  topics: 

•  Whether  the  collection  of 
information  described  above  is 
necessary  for  the  proper  performance  of 
the  Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

•  Whether  the  estimated  burden  of 
the  proposed  collection  of  information 
is  accurate; 

•  Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
could  be  enhanced;  and 


•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms  of 
information  technology. 

Dated:  June  7.  2002. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  02-14992  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

agency:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
meeting  date  change. 

SUMMARY:  On  Thursday,  May  9,  2002  (67 
FR  31282),  the  Department  of  Defense 
announced  closed  meetings  of  the 
Defense  Science  Board  (DSB)  Task  Force 
on  Wideband  RadioFrequency  Systems. 
One  of  the  meetings  advertised  has  been 
rescheduled  from  August  29-30.  2002, 
to  August  28-29,  2002.  The  meeting  will 
be  held  at  SAIC,  4001  Fairfax  Drive, 
Suite  500,  Arlington,  VA. 

Dated:  June  6.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-14850  Filed  6-12-02;  8:45  am] 

BILUNO  CODE  5001-08-M 


DEPARTIMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 
meeting  cancellation. 

SUMMARY:  As  previously  advertised  in 
the  Federal  Register  on  March  13,  2002 
(67  FR  11293),  the  Defense  Science 
Board  Task  Force  on  Discriminant  Use 
of  Force  meeting  scheduled  for  Jime  18- 
19,  2002,  is  cancelled. 

Dated:  June  6.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  02-14851  Filed  6-12-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATiON 

[CFDA  Nos.  84.184K,  84.215E,  84.215F, 
84.1 84A,  84.1 84B] 

Office  of  Elementary  and  Secondary 
Education— Safe  and  Drug-Free 
Schools  and  Communities — National 
Programs 

agency:  Department  of  Education. 
ACTION:  Notice  of  closing  date 
extensions  and  revisions  for  Safe  and 
Drug-Free  Schools  Program 
discretionary  grants. 

SUMMARY:  The  Assistant  Secretary 
extends  or  revises  the  closing  date  for 
applications  for  two  grant  competitions, 
announces  procedures  to  extend  closing 
dates  for  SaJFe  and  Drug-free  Schools 
Program  discretionary  grants  if  the  e- 
Application  system  is  unavailable,  and 
reaffirms  the  use  of  e-Application  as  the 
only  electronic  means  of  application 
submission. 

FOR  FUTHER  information  CONTACT:  Safe 
and  Drug-Free  Schools  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Washington,  DC  20202- 
6123.  Telephone  (202)  260-3954. 

Individuals  who  use  a 
telecommimication  device  for  the  deeif 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  (800)  877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format,  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  listed  is. 
the  preceding  paragraph. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  tbe  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 
SUPPLEMENTARY  INFORMATION:  On  March 
28.  2002.  we  published  a  notice  in  the 
Federal  Register  (67  FR  15048  through 
15050)  inviting  applications  for  new 
awards  for  the  Elementary  and 
Secondary  School  Counseling  Programs 
grant  competition  with  a  deadline  of 
May.  13,  2002,  for  receipt  of 
applications.  Conflicting  information  in 
the  application  package  may  have 
caused  some  applicants  to  misconstrue 
whether  applications  had  to  be  received 
or  transmitted  by  .the  closing  date.  We, 
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therefore,  revise  the  closing  date  to 
allow  for  transmittal  as  well  as  receipt 
of  the  application  by  the  May  13,  2002. 
closing  date.  An  applicant  must  show 
one  of  the  following  as  proof  of  mailing 
on  or  before  May  13.  2002:  (1)  A  legibly 
dated  U.S.  Postal  Service  postmark;  (2) 
a  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service,  or  (3)  a  dat^d  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier.  We  will  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service. 

On  April  12,  2002.  we  published  a 
notice  in  the  Federal  Re^ster  (67  FR 
17974  through  17976)  inviting 
applications  for  new  awards  for  the 
National  Coordinator  Program  with  a 
deadline  of  May  28.  2002.  for  receipt  of 
applications.  We  extend  the  deadline  for 
receipt  of  applications  for  this 
competition  to  June  14,  2002. 
Applications  must  be  received  on  or 
before  June  14,  2002.  in  the  Department 
of  Education's  Application  Control 
Center  at  the  address  given  in  the 
mailing  instructions  section  of  the 
application  package.  The  e-Application 
system  will  not  be  available  for 
submission  of  applications  for  the 
National  Coordinator  Program  during 
this  extension.  Applications  received 
after  Jxme  14,  2002.  will  not  be  accepted. 
This  action  is  taken  because  of  technical 
difficulties  with  the  e-Application 
system  on  May  28.  2002.  the  closing 
date  for  the  National  Coordinator  grant 
program. 

Closing  Date  Extension  in  case  of 
System  Unavailability:  An  applicant 
that  elects  to  participate  in  the  e- 
Application  pilot  for  the  Carol  M.  White 
Physical  Education  Program,  the 
Alcohol  Abuse  Reduction  program,  or 
the  Mentoring  Programs  and  is 
prevented  from  submitting  an 
application  on  any  of  the  closing  dates 
because  the  e-Application  system  is 
unavailable  will  be  granted  an  extension 
of  one  business  day  in  order  to  mail  the 
application.  For  the  extension  to  be 
granted,  the  applicant  must  be  a 
registered  user  of  e-Application  and  the 
e-Application  system  must  be 
unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.  Washington,  D.C.  time  on  the 
closing  date.  We  will  not  grant  a  further 
extension  of  the  deadline  if  technical 
problems  with  the  e-Application  system 
persist. 

e-Application  as  the  only  electronic 
means  of  submission:  e-Application  is  a 
data  driven  system  that  allows  users  to 
enter  data  on-line  while  completing 
their  applications.  It  is  the  only 


electronic  means  by  which  we  will 
accept  applications.  Applications 
transmitted  by  e-mail  or  any  electronic 
means  other  than  e-Application  will  not 
be  accepted. 
[FR  Doc.  02-14978  Filed  6-12-02;  8:45  am) 

BILUNO  COOe  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.235F] 

Parent  information  and  Training 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2002 

Purpose  of  Program:  To  establish 
programs  to  provide  training  and 
information  to  enable  individuals  with 
disabilities,  and  the  parents,  family 
members,  guardians,  advocates,  or  other 
authorized  representatives  of  the 
individuals,  to  participate  more 
effectively  with  professionals  in  meeting 
the  vocational,  independent  living,  and 
rehabilitation  needs  of  individuals  with 
disabilities.  These  grants  are  designed  to 
meet  the  unique  training  and 
information  needs  of  those  individuals 
who  live  in  the  area  to  be  served, 
particularly  those  who  are  members  of 
populations  that  have  been  imserved  or 
underserved. 

Enable  Applicants:  Private  nonprofit 
organizations  that  meet  the 
requirements  in  section  303(c)(4)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act). 

An  applicant  organization — 

(1)  Must  demonstrate  the  capacity  and 
expertise  to — 

Coordinate  training  amd  information 
activities  with  Centers  for  Independent 
Living; 

Coordinate  and  work  closely  with 
parent  training  and  information  centers 
established  pursuant  to  section  682(a)  of 
the  Individuals  with  Disabilities 
Education  Act  (as  added  by  section  101 
of  the  Individuals  with  Disabilities 
Education  Act  Amendments  of  1997; 
Public  Law  105-17);  and 

Effectively  conduct  the  training  and 
information  activities  authorized  in 
section  303  of  the  Act  by  the  Parent 
Training  and  Information  Program; 

{2)(i)  Must  be  governed  by  a  board  of 
directors — 

That  includes  professionals  in  the 
field  of  vocational  rehabilitation;  and 

On  which  a  majority  of  the  members 
are  individuals  with  disabilities  or  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals;  or 

(ii)  Must  have  a  membership  that 
represents  the  interests  of  individuals 
with  disabilities;  and 


Must  establish  a  special  governing 
committee  that  includes  professionals  in 
the  field  of  vocational  rehabilitation  and 
on  which  a  majority  of  the  members  are 
individuals  with  disabilities  or  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals;  and 

(3)  Must  serve  individuals  with  a  full 
range  of  disabilities,  and  the  parents, 
family  members,  guardians,  advocates, 
or  authorized  representatives  of  the 
individuals. 

Applications  Available:  June  17,  2002. 

Deadline  for  Transmittal  of 
Applications:  Axigusi  1,  2002. 

Deadline  for  Intergovernmental 
Review:  September  30,  2002. 

Estimated  Available  Funds:  $700,000. 

Estimated  Range  of  Awards:  $95,000- 
$105,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  7. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  82.  85,  86. 
97,  and  99. 

Statutory  Activities 

Applicants  must  provide  information 
on  how  they  will  meet  the  requirements 
under  section  303(c)(2)  of  the  Act, 
which  requires  grantees  to  assist 
individuals  with  disabilities,  and  the 
peu^nts.  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals — 

•  To  better  understand  vocational 
rehabilitation  and  independent  living 
programs  and  services; 

•  To  provide  follow-up  support  for 
transition  and  employment  programs; 

•  To  communicate  more  effectively 
with  transition  and  rehabilitation 
personnel  and  other  relevant 
professionals; 

•  To  provide  support  in  the 
development  of  the  individualized  plan 
for  employment; 

•  To  provide  support  and  expertise  in 
obtaining  information  about 
rehabilitation  and  independent  living 
programs,  services,  and  resources  that 
are  appropriate;  and 

•  To  understand  the  provisions  of  the 
Act.  particularly  provisions  relating  to 
employment,  supported  employment, 
and  independent  living. 
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Priorities 

Competitive  Preference  Priority — 
Employing  and  Advancing  in 
Employment  Qualified  Individuals  with 
Disabilities 

We  give  preference  to  applications 
that  meet  the  competitive  preference 
priority  in  the  notice  of  final 
competitive  preference  for  this  program, 
published  in  the  Federal  Register  on 
November  22.  2000  (65  FR  70408). 
Under  34  CFR  75.105(c){2)(i),  we  award 
up  to  an  additional  10  points  to  an 
application  that  is  otherwise  eligible  for 
funding  imder  this  program.  The 
maximum  score  under  the  selection 
criteria  for  this  program  is  100  points; 
however,  we  will  also  use  the  following 
competitive  preference  so  that  up  to  an 
additional  10  points  may  be  earned  by 
an  applicant  for  a  total  possible  score  of 
110  points. 

Up  to  10  points  may  be  earned  based 
on  the  extent  to  which  an  application 
includes  effective  strategies  for 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  as  project  employees  in 
projects  awarded  under  this  program.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities. 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
priority. 

Applicants  are  encoiu-aged  to  include 
or  address  activities  they  may  wish  to 
undertake  related  to  the  implementation 
of  the  Supreme  Court's  recent  decision 
in  the  Olmstead  case,  which  requires 
community  living  alternatives,  if 
appropriate,  in  place  of 
institutionalization.  However,  training 
on  the  Olmstead  decision  can  be 
provided  only  in  States  that  have 
implemented  a  policy  regarding  the 
Olmstead  decision. 

These  activities  may  include,  but  are 
not  limited  to — 

•  Training  to  provide  families  with  a 
clear  imderstanding  of  the  implication 
of  the  Olmstead  decision  and  its  impact 
on  individuals  with  disabilities  emd  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals; 

•  Dissemination  of  relevant  printed 
and  electronic  materials  to  individuals 
with  disabilities,  and  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals;  and 


•  Provision  of  individualized 
information  and  referral  by  staff  with 
knowledge  of  the  Olmstead  decision  to 
individuals  with  disabilities,  and  the 
parents,  famUy  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals. 

Training  provided  to  families  on  the 
Olmstead  decision  must  be  consistent 
with  the  policy  of  the  State  regarding 
the  implementation  of  the  decision. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  this 
priority  a  competitive  or  absolute 
preference  over  other  applications. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  general  selection 
criteria  in  34  CFR  75.210  of  EDGAR. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  fi-ee):  1-877^33-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html,  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.235F. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

For  Further  Information  Contact: 
Joyce  Libby,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3332,  Switzer  Building, 
Washington,  DC  20202-2650. 
Telephone:  (202)  205-5392.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 


format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofRcial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  773(c). 

Dated:  June  7.  2002. 

Loretta  L.  Petty, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

[FR  Doc.  02-14864  Filed  &-12-02;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.235G] 

Parent  Infonnation  and  Training 
Program— Technical  Assistance; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2002 

Purpose  of  Program:  To  provide 
coordination  and  technical  assistance 
for  establishing,  developing,  and 
coordinating  the  Parent  Information  and 
Training  Projects  funded  under  Title  III 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (Act). 

Eligible  Applicants:  Private  nonprofit 
organizations  that,  to  the  extent 
practicable,  are  the  training  and 
information  centers  established 
pursuant  to  section  682(a)  of  the 
Individuals  with  Disabilities  Education 
Act  (as  added  by  section  101  of  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1997;  Public  Law 
105-17). 

Applications  Available:  June  17,  2002. 

Deadline  for  Transmittal  of 
Applications:  August  1,  2002. 

Deadline  for  Intergovernmental 
Review:  September  30,  2002. 

Estimated  Available  Funds:  $100,000. 

Estimated  Number  of  Awards:  1. 
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Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79.  82,  85.  86, 
97,  and  99. 

Statutory  Activities 

Grantees  must  coordinate  with  and 
provide  technical  assistance  to  the 
Parent  Information  and  Training  Centers 
funded  under  Title  III  of  the  Act.  These 
centers  are  required  to  assist  individuals 
with  disabilities,  and  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals — 

•  To  better  understand  vocational 
rehabilitation  and  independent  living 
programs  and  services; 

•  To  provide  follow-up  support  for 
transition  and  employment  programs; 

•  To  communicate  more  effectively 
with  transition  and  rehabilitation 
persoimel  and  other  relevant 
professionals; 

•  To  provide  support  in  the 
development  of  the  individualized  plan 
for  employment; 

•  To  provide  support  and  expertise  in 
obtaining  infonnation  about 
r^abilitation  and  independent  living 
programs,  services,  and  resources  that 
are  appropriate;  and 

•  To  understand  the  provisions  of  the 
Act,  particularly  provisions  relating  to 
employment,  supported  employment, 
and  independent  living. 

In  addition,  grantees  must  coordinate 
and  provide  technical  assistance  to  the 
Parent  Information  and  Training  Centers 
that  address  optional  activities  related 
to  the  Supreme  Court's  recent  decision 
in  the  Olmstead  case,  which  requires 
community  living  alternatives,  if 
appropriate,  in  place  of 
institutionalization. 

Priorities 

Competitive  Preference  Priority — 
Employing  and  Advancing  in 
Employment  Qualified  Individuals  With 
Disabilities 

We  give  preference  to  applications 
that  meet  the  competitive  preference 
priority  in  the  notice  of  final 
competitive  preference  for  this  program, 
published  in  the  Federal  Register  on 
November  22,  2000  (65  FR  70408). 
Under  34  CFR  75.105(c)(2){i)  we  award 
up  to  an  additional  10  points  to  an 
application  that  is  otherwise  eligible  for 
funding  under  this  program.  The 
maximum  score  under  the  selection 
criteria  for  this  program  is  100  points; 
however,  we  will  also  use  the  following 


competitive  preference  so  that  up  to  an 
additional  10  points  may  be  earned  by 
an  applicant  for  a  total  possible  score  of 
110  points. 

Up  to  10  points  may  be  earned  based 
on  the  extent  t«  which  an  application 
includes  effective  strategies  for 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  as  project  employees  in 
projects  awarded  under  this  program.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  general  selection 
criteria  in  34  CFR  75.210  of  EDGAR. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html,  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  siu-e  to  identify  this 
competition  as  follows:  CFDA  number 
84.235G. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team. 
U.S.  Department  of  Education,  400 
Maryland  Avenue.  SW..  room  3317. 
Switzer  Building.  Washington.  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  aJternative  format  the  standard 
forms  included  in  the  application 
package. 

For  Further  Information  Coptact: 
Joyce  Libby.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3332.  Switzer  Building. 
Washington.  DC  20202-2650. 
Telephone:  (202)  205-5392.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 


Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  ofTtcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  29  U.S.C.  773(c)(6). 
Dated:  June  7,  2002. 
Loretta  L  Petty, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  02-14865  Filed  6-12-02;  8:45  am] 

BtLUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.132A] 

Centers  for  Independent  Living- 
Training  and  Technical  Assistance 
Center;  Notice  Inviting  Applications  for 
New  Awards  for  Fiscal  Year  (FY)  2002 

Purpose  of  Program:  To  provide 
training  and  technical  assistance  with 
respect  to  planning,  developing, 
conducting,  administering,  and 
evaluating  centers  for  independent 
living  to  the  following  eligible  entities 
authorized  under  title  VII  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(Act):  eligible  agencies,  centers  for 
independent  living  (CIL).  and  Statewide 
Independent  Living  Councils  (SILCs). 
The  purpose  of  independent  living  (IL) 
services  is  to  maximize  independence, 
productivity,  empowerment,  and 
leadership  of  individuals  with 
disabilities  and  integrate  these 
individuals  into  the  mainstream  of 
society.  A  CIL  is  defined  in  section 
702(1)  of  the  Act  as  a  consumer- 
controlled,  community-based,  cross- 
disability,  nonresidential  private 
nonprofit  agency  that  is  designed  and 
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operated  within  a  local  community  by 
individuals  with  disabilities  and  that 
provides  an  array  of  IL  services. 

Eligible  Applicants:  To  be  eligible  to 
apply  for  funds  under  this  program,  an 
entity  must  demonstrate  in  its 
application  that  it  has  experience  in  the 
operation  of  centers  for  independent 
living. 

Applications  Available:  ]nne  17,  2002. 

Deadline  for  Transmittal  of 
Applications:  August  1,  2002. 

Deadline  for  In  tergovemmen  tal 
Review:  September  30,  2002. 

Estimated  Available  Funds: 
$1,237,500. 

Estimated  Range  of  Awards: 
$618,750— $1,237,500. 

Estimated  Average  Size  of  Awards: 
$618,750. 

Estimated  Number  of  Awards.:  1-2. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80,  81,  82, 
85,  and  86.  (b)  The  regulations  for  this 
program  in  34  CFR  part  366. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  the  selection 
criteria  in  34  CFR  366.15.  The  selection 
criteria  to  be  used  for  this  competition 
will  be  provided  in  the  application 
package  for  this  competition. 

Supplementary  Information:  The 
Secretary  has  determined  that  this  grant 
requires  substantial  Federal 
involvement  during  the  grant  award 
period.  Therefore,  the  award  will  be 
made  as  a  cooperative  agreement. 

With  the  New  Freedom  Initiative,  the 
Administration  has  committed  to 
support  community-based  services  in 
order  to  promote  maximum 
independence  and  integration  of 
individuals  with  disabilities  in 
community  life.  One  component  of  this 
initiative  is  the  President's  commitment 
to  swiftly  implement  the  Supreme 
Coiut's  decision  in  Olmstead  v.  L.C., 
which  found  that  the  Americans  with 
Disabilities  Act  requires  the  placement 
of  persons  with  disabilities  in  a 
community-integrated  setting  whenever 
possible. 

The  Department  is  promoting 
community-based  services  for  persons 
with  disabilities  through  its  Olmstead 
project  in  an  effort  to  help  States  plan, 
implement,  and  evaluate  consumer- 
directed  and  community-based  services. 
The  Rehabilitation  Continuing 
Education  Program  (RCEP)  received 
funding  to  develop  and  implement 
training  programs  for  State  vocational 


rehabihtation  agencies,  rehabilitation 
professionals,  and  commtmity 
organizations  on  issues  related  to 
community -based  services.  In  the 
following  invitational  priorities,  we 
encourage  applicants  fortius  program  to 
build  on  the  work  of  the  Olmstead 
project  and  the  RCEP. 

Priorities 

Invitational  Priorities 

We  are  particularly  interested  in 
applications  that  meet  one  or  all  of  the 
following  priorities. 

Invitational  Priority  1 

Applications  should  demonstrate  how 
the  project  would  encourage 
community-based  alternatives  to 
institutionalization.  Applications 
should  address  how  the  project  will 
help  CILs  meet  the  housing, 
transportation,  assistive  technology,  and 
independent  living  skills  training  needs 
of  individuals  with  disabilities  moving 
£rom  an  institutional  setting  to 
community-based  living. 

Invitational  Priority  2 

AppUcations  should  demonstrate  how 
the  project  would  improve  the  provision 
of  effective  independent  living  peer 
mentoring  programs. 

Invitational  Priority  3 

Applications  should  demonstrate  how 
the  project  would  assist  CILs  to  increase 
consumer  participation  in  systems 
change  advocacy. 

Invitational  Priority  4 

Applications  should  provide  an 
annual  and  comprehensive  analysis  of 
centers'  operations,  consiuner  services, 
process  measures,  access  measures,  and 
services  and  training  needs  as  measured 
by  the  annual  704  performance  reports, 
on-site  compliance  reports,  and 
standards  and  indicators. 

Invitational  Priority  5 

Applications  shoidd  demonstrate  how 
the  project  would  help  CILs  provide 
outreach  and  services  to  consumers 
firom  diverse  multicultural  communities 
and  from  underserved  disability 
commimities.  including  those  with 
sensory  and  psychiatric  disabilities. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  one  or 
more  of  the  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications. 

Competitive  Preference  Priority 

We  give  preference  to  applications 
that  meet  the  competitive  preference 
priority  in  the  notice  of  final 
competitive  preference  for  this  program. 


published  in  the  Federal  Register  on 

November  22.  2000  (65  FR  70408). 
Under  34  CFR  75.105(c)(2)(i).  up  to  10 
points  may  be  earned  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  as  project 
employees  in  projects  awarded  in  this 
competition.  In  determining  the 
effectiveness  of  those  strategies,  we  will 
consider  the  applicant's  prior  success, 
as  described  in  the  application,  in 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities.  Therefore,  within  this 
competitive  preference,  applicants  can 
be  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  imder  the 
selection  criteria  in  34  CFR  366.15.  for 
a  total  possible  score  of  110  points. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398.  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html,  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.132A. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team 
(GCST).  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW..  room  3317. 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  The 
preferred  method  for  requesting 
applications  is  to  FAX  your  request  to 
(202)  205-8717. 

However,  the  Department  is  not  able 
to  reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
James  Billy.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3326.  Switzer  Building, 
Washington.  DC  20202-2741. 
Telephone:  (202)  205-9362.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 


format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  in  the  preceding  paragraph. 

Electronic  Access  to  This  Document 

|You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-649&;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  796f. 
Dated:  June  7.  2002. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  02-14866  Filed  6-12-02;  8:45  am) 

BILUNC  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-331-003  and  RP01-23- 
006] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

June  6,  2002. 

Take  notice  that  on  May  29,  2002, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  revised  tariff  sheets 
listed  in  the  Appendices  to  the  filing. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  February  27,  2002  Order 
on  Algonquin's  Order  No.  637 
Compliance  Filing. 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  official  service  lists  compiled  by  the 
Secretary  of  the  Commission  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  13.  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
vnvw.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14883  Filed  6-12-02;  8:45  am) 

BILUNQ  CODE  «717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  fleguiatory    ' 
Commission 

[Docket  No.  EL02-87-000] 

Cities  of  Analieim,  Azusa,  Banning, 
Cotton,  and  Riverside,  California  and 
City  of  Vernon,  Caiifomia  v.  California 
indiependent  System  Operator 
Corporation;  Notice  of  Filing 

June  7,  2002. 

Take  notice  that  on  May  17,  2002.  the 
Cities  of  Anaheim.  Azusa.  Banning. 
Colton,  and  Riverside,  California 
(Southern  Cities)  and  the  City  of 
Vernon,  Caiifomia  (Vernon)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Petition  for 
Review  of  Arbitrator's  Award,  pursuant 
to  Rule  207  of  the  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
385.207.  and  Section  13.4  of  the 
Caiifomia  Independent  System  Operator 
Corporation's  (ISO)  Tariff.  The  petition 
states  that  the  Southern  Cities  and 
Vernon  are  requesting  review  of  the 
"Award  of  Arbitrator"  issued  on  May  1, 
2002.  in  American  Arbitration 
Association  (AAA)  Case  No.  71  198 
00758  00. 

The  Southern  Cities  and  Vernon  state 
that  their  filing  has  been  served  upon  all 
parties  to  the  arbitration  and  the 
Arbitrator  through  his  designated 
representative  at  the  AAA. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR    - 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  fink.  Comment  Date:  June  14, 
2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14915  Filed  6-12-02;  8:45  am) 

BILUNQ  CODE  671 7-01 -P 


DEPARTiMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-3S6-000] 

Canyon  Creeic  Compression  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  6.  2002. 

Take  notice  that  on  May  31,  2002, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  certain  tariff  sheets  to  be  effective 
July  1,  2002.  Assuming  the  ordinary 
suspension  period,  these  sheets  will 
become  effective  December  1,  2002. 

Canyon  states  that  the  purpose  of  this 
filing  is  to  implement  a  general  rate 
increase.  Canyon  is  submitting  two 
alternative  cases.  The  primary  case 
includes  a  cost-of-service  tracking 
mechanism.  The  alternate  case,  a  more 
traditional  rate  derivation,  results  in 
higher  rates  than  the  initial  rates  under 
the  primary  case.  While  both  cases 
represent  a  rate  increase,  both  also 
incorporate  a  decrease  in  cost  of  service 
from  that  underlying  Canyon's  currently 
effective  rates.  Canyon  has  also 
proposed  other  tariff  changes,  including 
elimination  of  provisions  for  crediting 
intermptible  revenue. 
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Canyon  requests  waivers  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  these  tariff  sheets  to 
become  effective.  The  requested 
effective  date  is  July  1.  2002.  Assuming 
the  ordinary  suspension  period,  the 
revised  rates  and  tariffs  will  become 
effective  December  1,  2002.  Canyon  has 
requested  that  the  Commission  make 
effective  the  tariff  sheets  setting  out  the 
primary  case,  hi  the  event  the 
Commission  does  not  accept  the  cost-of- 
service  tracker.  Canyon  asks  that  the 
tariff  sheets  for  the  alternate  case  be 
made  effective. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 

Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretory. 

(PR  Doc.  02-14893  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-355-000] 

Central  New  York  Oil  And  Gas 
Company,  LLC;  Notice  of  Tariff  Filing 

June  6,  2002. 

Take  notice  that  on  June  3,  2002, 
Central  New  York  Oil  And  Gas 
Company,  LLC  (CNYOG)  tendered  for 
filing  and  acceptance  as  part  of  its  FERC 


Gas  Tariff.  Original  Volume  No.  1,  the 
following  revised  tariff  sheets  to  be 
effective  July  3,  2002: 

First  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  102 
First  Revised  Sheet  No.  103 
Original  Sheet  No.  103A 

CNYOG  states  that  the  purpose  of  its 
filing  is  to  revise  the  creditworthiness 
provisions  df  its  tariff  and  to  add  a 
provision  to  its  tariff  regarding 
limitation  of  liability. 

CNYOG  further  states  that  it  has 
served  copies  of  this  filing  upon  the 
company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
HTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14892  Filed  6-12-02;  8:45  ami 

WLUNO  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-346-000] 

CMS  Trunkllne  Gas  Company,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  6,  2002. 

Take  notice  that  on  May  31,  2002, 
CMS  Trunkline  Gas  Company,  LLC 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 


Volume  No.  1 ,  the  following  revised 
tariff  sheets  to  be  effective  July  1,  2002: 

First  Revised  Sheet  No.  129 
First  Revised  Sheet  No.  130 
Original  Sheet  No.  130A 
First  Revised  Sheet  No.  131 

Trunkline  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to 
implement  a  new  feature  of  Rate 
Schedule  GPS  for  Gas  Parking  Service, 
that  will  enable  a  shipper  to  nominate 
delivery  of  gas  to  its  parking  point  and 
receipt  of  an  equivalent  quantity  of  gas 
from  its  parking  point  within  the  gas 
day. 

Trunkline  states  that  copies  of  the 
public  portion  of  this  filing  are  being 
served  on  all  affected  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14884  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


II 

[Docl 


[Docket  No.  RP02-348-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

lune  6,  2002. 

Take  notice  that  on  May  31,  2002, 
Colorado  Interstate  Gas  Company  (GIG) 
is  submitting  this  filing  pursuant  to 
Subpart  C  of  Part  1 54  of  the 
Commission's  Regulations  and  Section 
1.30(b)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  in  order  to 
demonstrate  that  the  quarterly  L&U  and 
Other  Fuel  Gas  percentage  remains 
unchanged  for  the  quarter  beginning 
July  1.2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14886  Filed  6-12-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP96-38»-053] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

June  7,  2002. 

Take  notice  that  on  June  3,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  316,  to  become  effective  May 
24, 2002. 

Columbia  Gulf  states  on  April  30, 
2002,  it  made  a  filing  with  the  Federal 
Energy  RegulatoryXommission 
(Commission)  seeking  approval  of  a  Rate 
Schedule  ITS-2  negotiated  rate 
agreement  with  Dunhill  Resources,  Inc. 
in  Docket  NO.  RP96-389-049.  On  May 
24,  2002,  the  Commission  issued  an 
order  on  the  filing,  approving  the 
service  agreement  effective  May  24, 
2002,  and  directing  Columbia  Gulf  to 
file  a  tariff  sheet  identifying  the 
agreement  as  a  non-conforming 
agreement  in  compliance  with  Section 
154.112(b)  of  the  Commission's 
regulations.  The  instant  filing  is  being 
made  to  comply  with  Section  154.112(b) 
and  reference  the  non-conforming 
service  agreement  in  its  Volume  No.  1 
tariff. 

Columbia  Gulf  states  that  copies  of  its 
filing  has  been  mailed  to  each  of  the 
parties  listed  on  the  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations.  Copies 
of  this  filing  are  on  file  with 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  htttp:// 
vvMTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14924  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 890-000] 

Conoco  Gas  &  Power  Marketing,  a 
Division  of  Conoco  Inc.;  Notice  of 
Filing 

June  7,  2002. 

Take  notice  that  on  May  23,  2002, 
Conoco  Gas  &  Power  Marketing,  a 
Division  of  Conoco  Inc.,  filed  a  letter 
stating  that  it  is  the  correct  entity 
engaging  in  power  transactions. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Fihng"  link. 

Comment  Date:  June  13.  2002. 

Linwood  A.  Watson.  ]t.. 

Deputy  Secretary. 

(FR  Doc.  02-14917  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-26-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Proposed  Tariff  Change 

June  6.  2002. 

Take  notice  that  on  May  30.  2002, 
Discovery  Gas  Transmission  LLC 
(Discovery)  tendered  for  filing  its 
revised  title  page  to  its  FERC  Gas  Tariff 


40698 
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Original  Volume  No.  1 .  Such 
amendment  is  proposed  to  become 
effective  May  30.  2002. 

Discovery  states  that  the  piirpose  of 
the  instant  filing  is  to  replace 
Discovery's  existing  title  page  to  its 
tariff  to  correct  information  regarding 
the  person  to  whom  communications 
concerning  the  tariff  should  be  sent. 
This  change  is  made  necessary  by  the 
change  in  operatorship  of  Discovery 
from  Texaco  Pipelines  LLC  to  Williams 
Energy  LLC. 

Discovery  states  that  copies  of  the 
filing  are  being  mailed  to  affected 
customers,  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  fifing  may  also  be 
viewed  on  the  web  at  http:// 
(vww./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  Ueu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14868  Filed  6-12-02;  8:45  am) 

BtUJNG  CODE  e717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-351-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Lost  and  Unaccounted  for 
Gas  Filing  and  Proposed  Tariff 
Changes 

June  6.  2002. 

Take  notice  that  on  May  31,  2002, 
Discovery  Gas  Transmission  LLC 
(Discovery)  filed  to  comply  with  the 


terms  of  its  FERC  Gas  Tariff  relating  to 
lost  and  unaccounted  for  gas  for  the 
calendar  year  2001,  and  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effective  July  1 , 
2002: 

Second  Revised  Sheet  No.  33 
Second  Revised  Sheet  No.  44 
Second  Revised  Sheet  No.  53 

Discovery  states  that  the  revised  tariff 
sheets  replace  the  original  retention 
percentage  of  0.5%  with  0.1%  for  lost 
and  imaccoimted  for  gas. 

Discovery  states  that  Attachment  A  to 
the  filing  includes  the  lost  and 
unaccounted  for  gas  recovery  factor 
calculations  for  2001  and  corrections  to 
volumes  for  the  years  1998, 1999  and 
2000. 

Discovery  states  that  copies  of  the 
filing  are  being  mailed  to  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
Jvme  13,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fpr  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14889  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-352-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Proposed  Clianges  in  FERC  Gas  Tariff 

)une  6,  2002. 

Take  notice  that  on  May  31.  2002, 
Dominion  Transmission  Inc.  (DTI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Voliune  No.  1, 
the  following  revised  tariff  sheets,  with 
an  effective  date  of  June  1,  2002: 

Third  Revised  Sheet  No.  254 
First  Revised  Sheet  No.  255 
Second  Revised  Sheet  No.  256 
First  Revised  Sheet  No.  603 
First  Revised  Sheet  No.  654 
First  Revised  Sheet  No.  683 
Third  Revised  Sheet  No.  1001 
Second  Revised  Sheet  No.  1006 
Second  Revised  Sheet  No.  1007 
First  Revised  Sheet  No.  1031 
First  Revised  Sheet  No.  1052 
First  Revised  Sheet  No.  1053 
Third  Revised  Sheet  No.  1057 
Third  Revised  Sheet  No.  1143 
First  Revised  Sheet  No.  1143 A 
Second  Revised  Sheet  No.  1173 
Third  Revised  Sheet  No.  1185 

DIT  states  that  the  purpose  of  the 
filing  is  to  update  the  tariff  sheets 
currently  on  file  with  the  Conunission 
to  make  certain  administrative  and 
NAESB-related  changes  and  correct 
typographical  errors.  The  administrative 
changes  made  by  DTI  include  an  update 
of  the  addressee  for  communications 
concerning  the  tariff ,  a  correction  of  the 
numbering  of  the  paragraphs  in  Section 
8  of  Rate  Schedule  IT,  and  elimination 
of  Section  11  in  Rate  Schedule  IT 
because  it  is  duplicative  with  Section  9. 
The  NAESB-related  changes  include 
changing  the  references  in  the  tariff 
from  GISB  to  NAESB  and  adding 
references  to  Central  Time  in  addition  to 
Eastern  Time.  Typographical  errors 
were  corrected  on  three  tariff  sheets. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclpsiues  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,' Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  Iftik, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Coniments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14890  Filed  6-12-02;  8:45  am] 

BUJNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY     . 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-043] 

Dominion  Transmission,  Inc.;  Notice  of 
Negotiated  Rate  Filing 

June  7. 2002. 

Take  notice  that  on  May  31,  2002, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  to  the  Commission 
the  following  tariff  sheets  for  disclosure 
of  two  recently  negotiated  rate 
transactions  with  Pleasants  Energy  LLC 
and  Armstrong  Energy  LTD  Partnership, 
L.L.L.P.  and  to  make  two  numbering 
corrections  in  previously  filed  and 
approved  tariff  sheets: 

Second  Revised  Sheet  No.  1416 
Second  Revised  Sheet  No.  1419 
Original  Sheet  Nos.  1420 
Original  Sheet  Nos.  1421 
Sheet  Nos.  1422—1499 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers,  interested 
state  conimissions  and  the  service  list 
for  the  above-referenced  docket  as 
maintained  by  the  Office  of  the 
Secretary. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inpsection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14923  Filed  6-12-02;  8:45  am] 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-354-000] 

Gas  Research  Institute;  Notice  of 
Annual  Application 

June  7,  2002. 

Take  notice  that  on  Jime  3,  2002,  the 
Gas  Research  Institute  (GRI)  filed  an 
application  requesting  advance  approval 
of  its  2033-2007  Five- Year  Research, 
Development  and  Demonstration 
(RD&D)  Plan,  and  the  2003  RD8dD 
Program  and  the  funding  of  its  RD&D 
activities  for  2003,  pursuant  to  Section 
154.401  of  the  Commission's  April  29, 
1998  Order  Approving  Settlement  [83 
FERC  1161,093  (1998)]. 

In  its  application,  GRI  states  that  all 
aspects  of  its  proposed  2003  Program 
are  consistent  with  the  current 
Settlement.  GRI  states  that  proposed 
budgets  are  identical  to  those  approved 
as  part  of  the  Settlement.  GRI  proposes 
to  incur  contract  obligations  of  $60.0 
miUion  in  2003.  Consistent  with  the 
Commission's  April  29, 1998  Order 
Approving  Settlement,  GRI  states  that 
all  $60.0  million  of  the  2003  contract 
obligations  will  be  for  Core  Projects. 
GRI's  application  seeks  to  collect  funds 
to  support  its  RD&D  program  through 
jurisdictional  rates  and  charges  during 
the  twelve  months  ending  December  31, 
2003. 

Consistent  with  the  Commission's 
April  29,  1998  Order  Approving 
Settlement,  GRI  proposes  to  fimd  the 
2003  RD&D  program  by  the  use  of  the 
following  surcharges:  (1)  a  demand/ 
reservation  surcharge  of  5.0  cents  per 
Dth  per  Month  for  "high  load  factor 
customers";  (2)  a  demand/reservation 


surcharge  of  3.1  cents  per  Dth  per 
Month  for  "low  load  factor  customs'" 
(3)  a  volumetric  commodity/usage 
surcharge  of  0.4  cents;  and  (4)  a  special 
"small  customer";  (3)  a  volumetric 
commodity/usage  surcharge  of  0.4  cents; 
and  (4)  a  special  "small  customer" 
surcharge  of  0.6  cents  per  Dth.  All  of  the 
proposed  2003  surcharges  represent 
decreases  from  corresponding  current 
levels. 

The  Conunission  Staff  will  analyze 
GRI's  application  and  prepare  a 
Commission  Staff  Report.  This  Staff 
Report  will  be  served  on  all  parties  and 
field  with  the  Commission  as  a  public 
document  on  August  2,  2002.  Comments 
on  the  Staff  Report  and  GRI's 
application  by  all  parties,  except  GRI, 
must  be  filed  with  the  Commission  on 
or  before  Ai^gust  16,  2002.  GRI's  reply 
comments  must  be  filed  with  the 
Commission  on  or  before  August  16, 
2002.  GRI's  reply  comments  must  be 
filed  on  or  before  August  23,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  GRI's  application,  except  for  GRI 
members  and  state  regulatory 
commissions,  who  are  automatically 
permitted  to  participate  in  the  instant 
proceedings  as  interveners,  should  file  a 
motion  to  intervene  of  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  21,  2002.  All 
comments  and  protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party, 
other  than  a  GRI  member  or  a  state 
regulatory  commission,  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/ittp://vnviv./erc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  )r. 

Deputy  Secretary. 

[FR  Doc.  02-14934  Filed  6-12-02;  8:45  am) 

BILUNO  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommiMion 

[Docket  No.  RP02-349^4)00] 

Gulf  Soutti  Pipeline  Company,  LP; 
Notice  of  Cash-Out  Report 

June  6.  2002. 

Take  notice  that  on  May  31,  2002, 
Gulf  South  Pipeline  Company,  LP  {Gulf 
South]  tendered  for  filing  its  report  of 
the  net  revenues  attributable  to  the 
operation  of  its  cash-in/cash-out 
program  for  an  annual  period  beginning 
April  1,  2001  and  ending  March  31, 
2002. 

Gulf  South  states  that  this  filing 
reflects  its  annual  report  of  the  net 
revenues  attributable  to  the  operation  of 
its  cash-in/ cash  out  program  used  to 
resolve  transportation  iml}alances.  The 
report  shows  a  negative  ciunulative 
position  that  will  continue  to  be  carried 
forward  and  applied  to  the  next  cash-in/ 
cash-out  reporting  period  as  provided  in 
Gulf  South's  tariff.  Section  20.1(E)(i)  of 
the  General  Terms  and  Conditions. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  13,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14887  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01-62a-004,  and  RP01- 
622-003  (Not  Consolidated)] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

June  7.  2002. 

Take  notice  that  on  May  31,  2002, 
Mississippi  River  Transmission 
Corporation  (MRT),  tendered  for  filing 
to  become  a  part  of  MRT's  FERC  Gas 
Tariff,  Third  Revised  Volume  revised 
tariff  sheets,  with  an  effective  date  of 
April  1,  2002: 

Revised  First  Revised  Substitute  Fourth 

revised  Sheet  No.  2 
Substitute  Sixth  Revised  Sheet  No.  2 
Second  substitute  Fiftli  Revised  Sheet  No.  74 
Substitute  Fourth  Revised  Sheet  No.  235 
Substitute  Original  Sheet  No.  235A 
Second  Substitute  Sixth  Revised  Sheet  No. 

249 
Second  Substitute  First  Revised  Sheet  No. 

249A 

MRT  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Order  issued  May  22, 
2002,  subject  to  conditions  and  to 
correct  previous  pagination,  hereby 
submits  that  filing  proposed. 

Additionally,  MRT  requests  that  the 
following  tariff  sheets  be  removed  from 
the  Conunission's  data  base  because  of 
their  incorrect  pagination. 

Eighth  Revised  Sheet  No.  2 
Seventh  Revised  Sheet  No.  74 

MRT  states  that  it  has  served  copies 
of  the  filing  upon  all  customers  and 
relevant  state  regulatory  commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  an 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  meike  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a){l){iii)  and  the 


instructions  on  the  Commissions  web 
site  under  the  "e-Filing"  link.' 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-14933  Filed  6-12-02;  8:45  am] 

BILUNG  COOE'6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-059] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

June  7,  2002. 

Take  notice  that  on  May  31,  2002, 
Nat\u-al  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Fifth 
Revised  Sheet  No.  26P.03,  to  be  effective 
June  1,  2002. 

Natural  states  that  the  piu^qse  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  rate  transaction  entered  into 
by  Natural  and  Dynegy  Marketing  and 
Trade  under  Natural's  Rate  Schedule 
FTS  pxu-suant  to  Section  49  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff.  Natural  states  that  the 
negotiated  rate  agreement  does  not 
deviate  in  any  material  respect  fi'om  the 
applicable  form  of  service  agreement  in 
Natural's  Tariff. 

Natiu-al  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  official  service  list  in  Docket  No. 
RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 


CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14929  Filed  6-12-02;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-060] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

June  7,  2002. 

Take  notice  that  on  May  31,  2002, 
Natiual  Gas  Pipeline  Company  of 
America  (Natiu-al)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  certain 
tariff  sheets  to  be  effective  June  1,  2002. 

Natural  states  that  the  pvupose  of  this 
filing  is  to  implement  a  new  negotiated 
rate  transaction  entered  into  by  Natiual 
and  Aquila  Energy  Marketing  Corp. 
under  Natural's  Rate  Schedule  ITS 
pursuant  to  Section  49  of  the  General 
Terms  and  Conditions  of  Natiu-al's 
Tariff.  Natural  states  that  the  negotiated 
rate  agreement  does  not  deviate  in  any 
material  respect  from  the  applicable 
form  of  service  agreement  in  Natural's 
Tariff. 

Natvu-al  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Conunission's  official  service  list  at 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  1 54 . 2 1 0  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 


CFR.385.2001(aO(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14930  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-^1  ] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  rates 

June  7,  2002. 

Take  notice  on  May  31,  2002,  Natiu^ 
Gas  Pipeline  Company  of  America 
(Natural)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Original  Sheet 
No.  26W.12,  to.be  effective  June  1,  2002. 

Natural  also  submits  for  filing  and 
acceptance  copies  of  the  related  Firm 
Transportation  Negotiated  Rate 
Agreement. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  negotiated 
rate  transaction  entered  into  by  Natural 
and  Mirant  Americas  Energy  Marketing, 
LP  imder  Natural's  Rate  Schedule  FTS 
pursuant  to  Section  49  of  the  General 
Terms  and  Conditions  of  Natural's 
Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  may  also  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  )r., 

Deputy  Secretary. 

|FR  Doc.  02-14939  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-350-000] 

Norttiem  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

June  6.  2002. 

Take  notice  that  on  May  31,  2002, 
Northern  Natiual  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  on  July  1,  2002: 

Fourth  Revised  Sheet  No.  146 
Second  Revised  Sheet  No.  227 
Sixth  Revised  Sheet  No.  267 

Northern  proposes  to  modify  the 
above  referenced  tariff  sheets  due  to  Gas 
Daily  combining  certain  price  discovery 
point  information  applicable  to 
Northern's  system.  Specifically,  daily 
pricing  information  for  Northern's  MID 
10  (North-Texas  Panhandle),  MID  11 
(Oklahoma)  and  MID  13  (Other)  would 
be  combined  into  a  single  posting  for 
Texas,  Oklahoma,  and  Kansas  (TOK). 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
wvtnAr.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
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via  the  Internet  in  Ueu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Fihng"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14888  Filed  6-12-02;  8:45  am] 

BHJJNO  CODE  6n7-01-P 

DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-046] 

Northern  Natural  Gas  Company;  Notice 
of  Negotiated  Rates 

June  7,  2002. 

Take  notice  that  on  May  31,  2002, 
Northern  Natural  Gas  Company, 
(Northern)  tendered  for  filing  as  part  of 
Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  be  effective  July 
1,  2002: 

27  Revised  Sheet  No.  66 
24  Revised  Sheet  No.  66A 
Original  Sheet  No.  130A 
First  Revised  Sheet  No.  131 

The  above  sheets  are  being  filed  to 
implement  specific  negotaited  rate 
transactions  with  WPS  Energy  Services, 
Inc.  and  Cinergy  Marketing  and  Trading, 
L.P.,  in  accordance  with  the 
Commission's  Pohcy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordancea 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  site  at  http://www.ferc.gov 
using  the  "RIMS"  link,  select  "Docket*" 
and  follow  the  instructions  (call  202- 
208-2222  for  assistance).  Comments, 


protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-14938  Filed  6-12-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 054-000,  ER02-1  OSS- 
GOO,  and  ER02-1 056-000] 

NRG  Nortttem  Ohio  Generating  LLC; 
NRG  Ashtabula  Generating  LLC;  and 
NRG  l^lceshore  Generating  LLC; 
Notice  of  Issuance  of  Order 

June  7.  2002. 

NRG  Northern  Ohio  Generating  LLC, 
NRG  Ashtabula  Generating  LLC,  and 
NRG  Lakeshore  Generating  LLC 
(collectively,  "the  NRG  Companies") 
each  filed  an  application  for  market- 
based  rate  authority,  with 
accompanying  tariffs  and  codes  of 
conduct.  The  proposed  market-based 
tariffs  provide  for  the  wholesale  sale  of 
electric  energy,  capacity,  and  ancillary 
services,  and  the  sale,  assignment  or 
transfer  of  transmission  capacity.  The 
NRG  Companies  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  the  NRG  Companies 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  the  NRG 
Companies  . 

On  March  29,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  the  NRG  Companies  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  the  NRG 
Companies  are  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 


security  of  another  person;  provided 
that  such  issuance  or  assiunption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  NRG  Companies, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  the  NRG  Companies' 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  Jime  17, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbeU.htm. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-14916  Filed  6-12-02;  8:45  am] 

BHJJNO  COOE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-S1 8-028] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated 
Rates 

June  7,  2002. 

Take  notice  that  on  June  3,  2002, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  1-A,  Twentieth  Revised 
Sheet  No.  7,  Fifth  Revised  Sheet  No.  7B 
and  Sixth  Revised  Sheet  No.  7C.  GTN 
states  that  these  sheets  are  being  filed  to 
reflect  the  implementation  of  three 
negotiated  rate  agreements.  GTN 
requests  that  this  tariff  sheets  become 
effective  June  1,  2002. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-14932  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-51S-0171 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rates 

June  7,  2002. 

Take  notice  that  on  June  3,  2002, 
pursuant  to  18  CFR  154.7  and  154.203, 
and  as  provided  by  Section  30 
(Negotiated  Rates)  to  the  General  Terms 
and  Conditions  of  Part  1  of  Questar 
Pipeline  Company's  (Questar)FERC  Gas 
Tariff.  Questar  filed  a  tariff  filing  to 
implement  a  negotiated-rate  contract  for 
HP  Energy  Company  as  authorized  by 
Commission  orders  issued  October  27, 
1999,  and  December  14,  1999,  in  Docket 
Nos.  RP99-513,  et  al.  The  Commission 
approved  Questar's  request  to 
implement  a  negotiated-rate  option  for 
Rate  Schedules  T-1,  NNT,  T-2,  PKS, 
ESS  and  ISS  shippers.  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission's 
Policy  Statement  in  Docket  Nos.  RM95- 
6-000  and  RM96-7-000  (Policy 

Statement)  issued  January  31, 1996. 
Questar  states  that  copy  of  this  filing 
as  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 


the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14931  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-35a-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Tal(eK>r-Pay  Cost 

lune  6,  2002. 

Take  notice  that  on  June  3,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  an 
annual  take-or-pay  cost  recovery  filing 
including  a  statement  of  the  customer 
allocation  of  REGT's  final  take-or-pay 
cost  recovery. 

REGT  states  that  the  filing  is 
submitted  in  compliance  with  the 
Stipulation  and  Agreement  (Settlement) 
approved  by  Commission  order  in 
Docket  No.'RP91-149  on  March  31, 
1992.  Arkla  Energy  Resources,  a 
division  of  Arkla.  Inc.,  58  FERC  J  61.359 
(1992).  REGT's  filing  is  its  tenth  and 
final  annual  filing  pursuant  to  the 
Settlement. 

REGT  states  that  it  has  served  its 
filing  on  each  of  its  authorized  tariff 
holders,  firm  customers  and  applicable 
state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  13,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
wTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14891  Filed  6-12-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-081] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

June  7.  2002. 

Take  notice  that  on  May  31,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  June  1 ,  2002: 

Second  Revised  Sheet  No.  637 
Second  Revised  Sheet  No.  638 
Second  Revised  Sheet  No.  639 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
two  new  negotiated  rate  transactions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
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be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
WTVw./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14936  Filed  6-12-02;  8:45  am) 

BiUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcat  No.  RP96-200-082] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

June  7,  2002. 

Take  notice  that  on  May  31,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (I^GT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volujne  No.  1,  the  following  tariff  sheet 
to  be  effective  June  1,  2002. 

Second  Revised  Sheet  No.  630 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  revision  of  an 
existing  negotiated  rate  transaction. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 


select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14937  Filed  6-12-02;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPART1MENT  OF  ENERGY 

[Docket  No*.  CP02-379-000,  and  CP02- 
380-000] 

Federal  Energy  Regulatory 
Commission  Souttiern  LNG,  Inc.; 
Notice  of  Application 

June  7.  2002. 

Take  notice  that  on  May  31,  2002, 
Southern  LNG,  Inc.  (Southern  LNG),  P. 
O.  Box  2563,  Birmingham,  Alabama 
35202-2563,  filed  an  application  in  the 
above-referenced  docket  numbers 
pursuant  to  Sections  3(a)  and  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Parts  153 
and  157  of  the  Commission's  Rules  and 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction,  operation  and 
maintenance  of  additional  facilities  at 
its  liquefied  natural  gas  (LNG)  import 
termincil  on  Elba  Island  located  in 
Chatham  Coimty,  Georgia  (Elba  Island 
Terminal).  The  application  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (please  call  (202)  208-2222 
for  assistance). 

The  expansion  includes  new  process 
facilities  and  moving  moored  LNG  ships 
to  a  new  marine  slip,  cut  in  Elba  Island 
and  away  from  the  Savannah  River's 
main  channel.  Southern  LNG  proposes 
(1)  to  expand  the  storage  capacity  of 
Elba  Island  Terminal  by  constructing 
and  operating  a  fourth  cryogenic  storage 
tank  with  a  working  capacity  of 
approximately  3.3  billion  cubic  feet  of 
natiiral  gas  equivalent  (Bcfe);  (2)  to 
increase  its  average  design  sendout  rate 
from  446  million  cubic  feet  (MMcf)  per 
day  to  806  MMcf  per  day,  and  its 
maximum  sendout  rate  from  675  MMcf 
per  day  to  1,215  MMcf  per  day,  by 
constructing  and  operating  additional 
LNG  pumps  and  LNG  vaporizers;  (3)  to 
construct  and  operate  two  unloading 
berths  cut  into  a  marine  slip  on  Elba 
Island;  and  (4)  appurtenant  supporting 
facilities. 


Southern  LNG  conducted  an  open 
season  for  the  expansion  capacity  from 
September  10,  2001  to  December  14, 
2001.  As  a  consequence,  Southern  LNG 
entered  into  a  precedent  agreement  on 
December  24,  2001  with  Shell  NA  LNG, 
Inc.  (Shell).  The  precedent  agreement 
obligates  Southern  LNG  and  Shell  to 
enter  into  a  contract  for  firm  service  for 
all  the  expansion  capacity  under 
Southern  LNG's  tariff  on  file  with  the 
Commission.  The  contract  will  have  a 
primary  term  of  thirty  years. 

The  proposed  construction  will  take 
place  almost  entirely  on  Elba  Island, 
which  Southern  LNG  already  owns  and 
has  dedicated  to  its  terminal.  To 
establish  the  new  marine  slip.  Southern 
LNG  will  perform  some  construction  in 
the  Savannah  River,  adjacent  to  Elba 
Island.  Southern  LNG  has  already 
applied  for  permits  necessary  for  this 
construction  from  both  the  U.S.  Army 
Corps  of  Engineers  and  the  State  of 
Georgia. 

Southern  LNG  estimates  that  the  total 
capital  cost  of  constructing  its  proposed 
expansion  will  be  approximately  $148 
million.  Because  the  revenues  from  the 
expansion  service  will  exceed  the 
expenses  each  year,  the  existing  service 
will  not  subsidize  the  expansion  cost  of 
service.  Southern  LNG  proposes  to 
operate  the  existing  and  expansion 
facilities  as  an  integrated  whole,  which 
provides  better  outage  protection  and 
more  flexibility.  Rolling  in  the 
expansion  facilities  will  thus  provide 
both  financial  and  operational  benefits 
to  both  expansion  and  existing 
customers.  Southern  LNG  requests  that 
it  may  roll  in  the  expansion  with  the 
existing  rates  in  a  Section  4  proceeding 
following  the  in-service  date. 

Any  questions  regarding  the 
application  be  directed  to  Patrick  B. 
Pope,  Vice  President  and  General 
Counsel,  Southern  LNG,  Inc.,  P.  O.  Box 
2563,  Birmingham,  Alabama  35202- 
2563  at  (205)  325-7126. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  June  28,  2002,  file 
with  the  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procediue  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
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parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Conunission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
.the  protest. 

I  Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Enviroiunental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  commimity 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 


comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14913  Filed  6-12-02;  8:45  am] 

BILLmG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-072] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

June  6,  2002. 

Take  notice  that  on  May  30,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and  BP 
Energy.  Teimessee  requests  that  the 
Commission  grant  such  approval 
effective  July  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
wvrw. fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14881  Filed  6-12-02;  8:45  am] 

MLUNO  COM  «n7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-071] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rates 

June  6.  2002. 

Take  notice  that  on  May  30,  2002, 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a  notice 
of  a  change  in  the  rates  for  the  October 
18,  2001  Negotiated  Rate  Agreement 
between  Teimessee  and  NJR  Energy 
Services  ("Negotiated  Rate  Agreement") 
which  was  accepted  by  the  Commission 
in  Tennessee  Gas  Pipeline  Company,  97 
FERC  1  61,248  (2001)  (November  30 
Order).  As  agreed  to  in  the  November  30 
Order,  Tennessee  is  providing  notice  of 
a  change  in  rate  to  be  effective  Jime  1, 
2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14882  Filed  &-12-02;  8:45  am] 

MLUNQ  CODE  STIT-OI-P 

DEPARTMENT  OF  ENERGY 

F«d«rai  Efwrgy  Rsgulatory 
Commission 

[Doctwt  No*.  RP91-203-072  and  RP92-132- 
060] 

Teniwsaee  Gas  Pipeiina  Company; 
Notics  of  Tariff  Riing 

June?.  2002. 

Take  notice  that  on  May  31,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Voliime  No  1,  certain  revised  tariff 
sheets,  with  an  efiiective  date  of  July  1, 
2002. 

Tennessee  states  that  pursuant  to  the 
May  15, 1995  comprehensive  settlement 
in  the  referenced  proceeding,  which 
relates  to  Tennessee's  recovery  of  the 
costs  of  remediating  polychlorinated 
biphenyl  (PCB)  and  other  hazardous 
substance  list  contamination  on  its 
system  ("Settlement"),  Tennessee  is 
seeking  to  extend  the  PCB  Adjustment 
Period  for  twenty-four  months  as 
provided  for  in  the  Settlement. 
Tennessee  further  states  that  it  is 
submitting  revised  tariff  sheets  to 
update  its  rate  sheet  footnote  pertaining 
to  the  PCB  Adjustment  Period  and  to 
reflect  the  extension  of  the  PCB 
Adjustment  Period  proposed  in  the 
filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fed^al  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protest  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov.  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(2)(l)(Ui)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14935  Filed  &-12-02:  8:45  am] 

BRJJNG  COOe  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodWt  No.  GT02-28-000] 

Trallt>lazer  Pipeline  Company;  Notice 
of  Negotiated  Rate  Filing 

June  6,  2002. 

Take  notice  that  on  June  3,  2002, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
tariff  sheets  to  be  effective  June  1,  2002. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  implement  a  permanent 
capacity  release  for  an  existing 
negotiated  rate  transaction  entered  into 
by  Trailblazer  and  CMS  Energy 
Marketing  Services  and  Trading 
Company  (CMS).  Effective  June  1,  2002, 
CMS  has  permanently  released  their 
capacity  to  Marathon  Oil  Company. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
jvww./eir.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14870  Filed  6-12-02;  8:45  am] 

BILUNG  COOE  8717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP97-2S5-047] 

TransColorado  Gaa  Transmission 
Company;  Notice  of  Compliance  FIHng 

June  7.  2002. 

Take  notice  that  on  June  3,  2002, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Forty-Sixth 
Revised  Sheet  No.  21  and  Nineteenth 
Revised  Sheet  No.  22A,  to  be  effective 
June  1,  2002. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20, 1997,  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect  three 
amended  contracts  with  Sempra  Energy 
Trading,  National  Fuel  Marketing  Co. 
and  Williams  Energy  Marketing  & 
Trade,  BP  Energy  Co.  and  Enserco 
Energy,  Inc.,  were  deleted. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  aU 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  an  dare 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
lin,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
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CFR  385.2001(a)(l)(iiiO  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14926  Filed  6-12-02;  8:45  am] 

BILLING  CODE  7811-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01-245-000  and  RP01-2S3- 
000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Informal 
Settlement  Conference 

;  line  7,  2002. 

Take  notice  that  an  informal 
jiettlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10:00 
am  on  Monday,  June  17,  2002  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.  102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Bill  Collins  at  (202)  208-0248  or 
Irene  Szopo  at  (202)  208-1602. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14925  Filed  6-12-02;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oocket'No.  RP97-288-020] 

Transwestern  Pipeline  Company; 
Notice  of  Negotiated  Rates 

June  7.  2002. 

Take  notice  that  on  May  31.  2002. 
Transwestern  Pipeline  Company  (TW) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  become 
effective  June  1.  2002: 

Second  Revised  Volume  No.  1 
15th  Revised  Sheet  No.  5B.05 
6lh  Revi.sed  Sheet  No.  5B.06 
5th  Revised  Sheet  No.  5B.08 
2nd  Revised  Sheet  No.  58.09 


TW  states  that  the  above  sheets  are 
being  filed  to  implement  specific 
negotiated  rate  agreements  with 
Richardson  Products  Company,  Sepra 
Energy  Trading  Corp..  and  Virginia 
Power  Energy  Marketing,  Inc.  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  lo 
Traditional  Cost-of  Service  Ratemaking 
for  Natural  Gas  Pipelines. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  fining  may  also  be 
viewed  on  the  web  at  http://www.fer.gov 
using  the  "RIMS"  link,  select 
"Docket  #"  and  follow  the  instructions 
(call  202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14927  Filed  6-12-02;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-290-010] 

Viiclng  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

June  7,  2002. 

Take  notice  that  on  May  31,  2002, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  July  1,  2002. 

2nd  Rev.  Twentv-Seventh  Revised  Sheet  No. 

6 
2nd  Rev.  Twentieth  Revised  Sheet  No.  6A 
3rd  Rev.  Eleventh  Revised  Sheet  No.  6B 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  Offer  of 


Settlement  and  Stipulation  and 
Agreement  (Settlement)  filed  by  Viking 
on  March  16, 1999  in  the  above- 
referenced  docket  and  approved  by  the 
Commission  by  order  issued  May  12, 
1999  by  filing  to  place  the  Stage  4 
Settlement  Rates  into  efiect  in 
accordance  with  the  terms  and 
conditions  of  the  Settlement. 

Viking  states  that  copies  of  this  filing 
have  been  served  on  all  parties 
designated  on  the  official  service  list  in 
this  proceeding,  on  all  of  Viking's 
jurisdictional  customers  and  to  affected 
state  regulatory  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  SU-eet,  NE  .,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
line,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14928  Filed  6-12-02:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ddcket  No.  GT02-27-000] 

Willlston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

June  6.  2002. 

Take  notice  that  on  May  29,  2002, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets  to  become 
effective  June  1.  2002: 

Sixth  Revised  Sheet  No.  374 
Ninth  Revised  Sheet  No.  375 
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Williston  Basin  states  that  it  has 
revised  the  above-referenced  tariff 
sheets  found  in  Section  48  of  the 
General  Terms  and  Conditions  of  its 
Tariff  to  remove  an  inactive  receipt 
point.  Point  ID  No.  02982  (Cottonvtrood 
Creek),  from  Williston  Basin's  Wind 
River  Pool  and  to  rename  receipt  point, 
Point  ID  No.  03421  from  (Montana 
Power-Warren)  to  (Northwestern 
Energy-Warren),  in  Williston  Basin's  Big 
Horn  Pool. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  tile  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-FiUng"  link. 

Magalie  R.  Salas, 

Secretary. . 

[FR  Doc.  02-14869  Filed  6-12-02;  8:45  am) 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  MG02-4-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Rling 

lune  6,  2002. 

On  May  15,  2002,  Williston  Basin 
Interstate  Pipeline  Company  filed  its 
revised  standards  of  conduct  under  Part 
161  of  the  Commission's  regulations,  18 
CFR  part  161. 

Williston  Basin  Interstate  Pipeline 
Company  states  that  it  served  copies  of 
the  filing  on  all  customers  and 
interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  in  this 
proceeding  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  (18  CFR  385.211  or  385.214) 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  June  21, 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14871  Filed  6-12-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  RP02-347-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

)une  6,  2002. 

Take  notice  that  on  May  31,  2002, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Voliune  No.  1 ,  the 
following  revised  tariff  sheets  to  become 
effective  July  1,2002: 

First  Revised  Sheet  No.  162 
Original  Sheet  No.  162A 

Williston  Basin  is  proposing  to  revise 
the  provisions  of  Rate  Schedule  PAL-1, 
Park  and  Loan  Service. 

Williston  Basin  states  that  it  has 
added  a  new  provision  to  Rate  Schedule 
PAL-1  to  allow  shippers  to  nominate  a 
parked  quantity  to  Williston  Basin's 
aggregate  storage  pursuant  to  Shipper's 
executed  Transportation  Service 
Agreement  and  executed  Storage 
Service  Agreement. '  Williston  Basin 
also  states  it  is  allowing  the  negotiation 
of  a  specific  discount  rate  for  transport 


of  parked  quantities  from  an  initial  PAL 
point  to  another  PAL  point  or  from  a 
receipt  point  on  Williston  Basin's 
system  to  clear  a  loaned  quantity  at  a 
PAL  point. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14885  Filed  6-12-02;  8:45  am) 

BILUNC  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  EL02-65-^)04,  et  al.] 

Alliance  Companies,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

June  6,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Alliance  Companies  National  Grid 
USA 

[Docket  No.  EL02-65-O04] 

Take  notice  that  on  May  28,  2002, 
FirstEnergy  Corp.  on  behalf  of  its 
wholly-owned  transmission  subsidiary, 
American  Transmission  Systems, 
Incorporated  (ATSI)  tendered  for  filing 
with  the  Federal  Energy  Regulaitory 
Commission  (Commission)  a 
compliance  filing  pursuant  to  the 
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Commission's  April  25,  2002  Order  on 
Petition  for  Declaratory  Order. 
Comment  Date:  Jime  18,  2002. 

^.  Avista  Corporation 

ocket  No.  ER02-1951-000] 

Take  notice  that  on  May  31,  2002, 
Avista  Corporation  (Avista)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  18  CFR  35.13  a  proposed 
revision  to  its  FERC  Rate  Schedule  No. 
105,  Avista's  currently  effective  rate 
schedule  for  General  Transfer  Service 
for  the  Bonneville  Power 
Administration  and  Bonneville 
customers.  The  revisions  to  the  rate 
schedule  consist  of  changes  to  data  in 
exhibits  to  the  GTA  to  reflect  changes  in 
transmission  facilities  and  Bonneville 
customers  and  to  comply  with  FERC 
Order  No.  614.  Avista  requests  that  the 
Commission  accept  the  changes 
effective  August  1,  2002. 

Copies  of  the  filing  were  served  upon 
Bonneville  Power  Administration,  the 
coimterparty  to  the  Agreement. 

Comment  Date:  June  21;  2002. 

3.  Southern  California  Edison  Company 

[Docket  No.  ER02-1 952-000] 

Take  notice  that  on  May  31,  2002, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  an  unexecuted 
Service  Agreement  For  Wholesale 
Distribution  Service  under  SCE's 
Wholesale  Distribution  Access  Tariff,  an 
unexecuted  Interconnection  Facilities 
Agreement,  and  an  unexecuted 
Reliability  Management  System 
Agreement  (Agreements)  between  SCE 
and  Berry  Petroleum  Company  (BPC). 
SCE  respectfully  requests  the 
Agreements  become  effective  on  June  1 , 
2002. 

These  Agreements  specify  the  terms 
and  conditions  under  which  SCE  will 
interconnect  BPC's  Newhall  Phase  II 
Project  to  its  electrical  system  and 
provide  Distribution  Service  for  up  to 
19.8  MW  of  power  produced  by  the 
project. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  BPC. 

Comment  Date:  June  21,  2002. 

4.  Gilroy  Energy  Center,  LLC  King  City 
Energy  Center,  LLC 

[Docket  No.  ER02-1953-O001 

Take  notice  that  on  May  31,  2002, 
Gihoy  Energy  Center,  LLC  and  King  City 
Energy  Center,  LLC  each  filed  an 
executed  power  marketing  agreement 
under  which  they  will  make  wholesale 
sales  of  capacity  and  electric  energy  to 
Calpine  Energy  Services,  L.P.  at  market- 
based  rates. 


Comment  Date:  June  21,  2002. 

5.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1 954-000] 

Take  notice  that  on  May  31,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
TransCanada  Energy  Limited  requested 
a  cancellation  of  Service  Agreement 
No.ll7,  under  Cinergy  Operating 
Companies,  FERC  Electric  Market-Based 
Power  Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No. 7. 

Cinergy  requests  an  effective  date  of 
May  31,  2002. 

Comment  Date:  June  21,  2002. 

6.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1955-O001 

Take  notice  that  on  May  31,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
TransCanada  Energy  Limited  Company 
requested  a  cancellation  of  Service 
Agreement  No  139,  under  Cinergy 
Operating  Companies,  FERC  Electric 
Resale  of  Transmission  Rights  and 
Ancillary  Service  Rights,  FERC  Electric 
Tariff  Original  Volxmie  No.  8. 

Cinergy  requests  an  effective  date  of 
May  31.  2002. 

Comment  Date:  June  21,  2002. 

7.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1 956-000] 

Take  notice  that  on  May  31,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
TransCanada  Energy  Limited  requested 
a  cancellation  of  Service  Agreement 
No.  11 7,  under  Cinergy  Operating 
Companies,  FERC  Electric  Cost-Based 
Power  Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.6. 

Cinergy  requests  an  effective  date  of 
May  31,  2002. 

Comment  Date:  June  21.  2002. 

8.  Ameren  Services  Company 

[Docket  No.  ER02-1957-0001 

Take  notice  that  on  May  31,  2002, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted  Firm 
Point-to-Point  Service  Agreement 
between  ASC  and  Aquila  Energy 
Marketing  Corp.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  provide  transmission  service  to 
the  Aquila  Energy  Marketing  Corp. 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  Date:  June  21,  2002. 

9.  New  England  Power  Pool 

(Docket  No.  ER02-1958-000] 

Take  notice  that  on  May  31,  2002,  the 
New  England  Power  Poor(NEPOOL) 
Participants  Committee  submitted  the 
Eighty-Sixth  Agreement  Amending  New 
England  Power  Pool  Agreement  (Eighty- 
Sixth  Agreement),  which  amends  the 


present  formula  for  calculating 
Participants'  Installed  Capability  (ICAP) 
Responsibilities  concerning  the 
treatment  of  Intemiptible  and 
Dispatchable  Loads  as  contained  in 
Section  12.2(a)(1)  of  the  Restated 
NEPOOL  Agreement.  Expedited 
consideration  and  a  waiver  of  the  sixty- 
day  notice  requirement  and  a  July  1, 
2002  effective  date  has  been  requested. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants.  Non- 
Participant  Transmission  Customers  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  Date:  June  21,  2002. 

10.  CPN  Bethpage  3rd  Turbine  Inc. 

[Docket  No.  ER02-1959-000I 

Take  notice  that  on  May  31,  2002, 
CPN  Bethpage  3rd  Turbine  Inc.  (CPN 
Bethpage)  tendered  for  filing,  under 
section'205  of  the  Federal.Power  Act,  a 
request  for  authorization  to  make 
wholesale  sales  of  electric  energy, 
capacity  and  ancillary  services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell  firm 
transmission  rights.  CPN  Bethpage 
proposes  to  own  and  operate  a  45 
megawatt  simple  cycle  natural  gas-fired 
combustion  turbine  generating  facility 
located  in  Hicksville,  New  York. 

Comment  Date:  Jime  21,  2002. 

11.  Dominion  Energy  Marketing,  Inc. 

[Docket  No.  ER02-1 960-000) 

Take  notice  that  on  May  31,  2002, 
Dominion  Energy  Marketing,  Inc.  (the 
Company)  respectfully  tendered  for 
filing  the  following: 

Service  Agreement  by  Dominion 
Energy  Marketing,  Inc.  to  Exelon 
Generation  Company,  LLC  designated  as 
Service  Agreement  No  2  under  the 
Company's  Market-Based  Sales  Tariff, 
FERC  Electric  Tariff.  Original  Volume 
No.  1,  effective  on  December  15,  2000. 
The  Company  respectfully  requests  a 
waiver  of  the  Commission's  regulations 
to  permit  an  effective  date  of  May  1 , 
2002,  as  requested  by  the  customer. 

Copies  of  the  filing  were  served  upon 
the  Exelon  Generation  Company.  LLC, 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  Date:  June  21.  2002. 

12.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-1961-000| 

Take  notice  that  on  May  31.  2002  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  revisions  to 
its  Open-Access  Transmission  Tariff 
(OA'TT)  and  Market  Administration  and 
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Control  Area  Services  (Services  Tariff) 
to  implement  a  new  cost  allocation 
methodology  under  Rate  Schedule  1  of 
each  tariff.  The  NYISO  has  requested  an 
effective  date  of  June  1,  2002  for  the 
filing. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  all  parties  that  have 
executed  service  agreements  under  the 
NYISO's  OATT  and  Services  Tariff  and 
on  the  electric  utility  regulatory 
agencies  of  New  York,  New  Jersey  and 
Pennsylvania. 

Comment  Date:  June  21,  2002. 

13.  Common%vealth  Edison  Company 

(Docket  No.  ER02-1962-O001 

Take  notice  that  on  May  31,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
luexecuted  Network  Service  and 
Network  Operating  Agreement  between 
ComEd  and  the  City  of  Batavia,  Illinois 
(Batavia),  an  unexecuted  Network 
Service  and  Network  Operating 
Agreement  between  ComEd  and  the  City 
of  St.  Charles,  Illinois  (St.  Charles)  and 
an  imexecuted  agreement  for  Dynamic 
Scheduling  of  Transmission  Service 
(Scheduling  Agreement)  between 
ComEd  and  Exelon  Generation 
Company.  LLC  (EXGN)  under  ComEd's 
FERC  Electric  Tariff,  Second  Revised 
Voliune  No.  5. 

ComEd  seeks  an  effective  date  of  June 
1,  2002  for  the  Agreements  with  Batavia. 
St.  Charles  and  EXGN  and.  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  ComEd  states  that  a  copy 
of  this  filing  has  been  served  on  Batavia. 
St.  Charles,  EXGN  and  the  Illinois 
Commerce  Commission. 

Comment  Date:  June  21.  2002. 

14.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 963-000] 

Take  notice  that  on  May  31.  2002.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  certain  limited 
changes  to  the  formula  rate  template  of 
Attachment  O  of  the  Midwest  ISO's 
Open  Access  Transmission  Tariff 
(OATT)  to  accommodate  the  unique 
circumstances  presented  with  respect  to 
establishing  Attachment  O  rates  for 
International  Transmission  Company 
(International  Transmission). 

The  Midwest  ISO  has  electronically 
served  a  copy  of  this  filing  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 


addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
imder  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  June  21.  2002. 

15.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 964-000] 

Take  notice  that  on  May  31.  2002.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  Notices  of 
Succession  of  certain  Transmission 
Service  Agreements  and  Network 
Transmission  Service  and  Operating 
Agreements  entered  into  by  and 
between  (I)  Michigan  Electric 
Transmission  Company  (METC)  or 
Michigan  Electric  Transmission 
Company,  LLC  (Michigan  Transco  LLC) 
and  various  transmission  customers  and 
(ii)  International  Transmission 
Company  (International  Transmission) 
and  its  corporate  parent.  DTE  Energy 
Company  (DTE  Energy)  and  various 
transmission  customers. 

The  subject  Notices  of  Succession  are 
intended  to  transfer  only  the  provisions 
and  obligations  of  Transmission  Service 
from  Michigan  Transco  LLC  and 
International  Transmission  to  the 
Midwest  ISO  and  are  not  intended  to 
affect  Michigan  Transco  LLC's  or 
International  Transmission's  contractual 
obligations  to  provide  certain  ancillary 
services  or  contractual  right  to  receive 
revenues  fix>m  Transmission  Customers 
for  such  ancillary  services.  Any 
revenues  collected  or  otherwise 
received  by  the  Midwest  ISO  for 
Transmission  Service  luder  the 
transferred  Transmission  Service 
Agreements  and  Network  Transmission 
Service  and  Operating  Agreements  will 
be  received  by  the  Midwest  ISO  solely 
as  agent  for  Michigan  Transco  LLC  and 
International  Transmission,  will  be  held 
by  the  Midwest  ISO  as  custodial  trustee 
for  Michigan  Transco  LLC  and 
International  Transmission,  and  will  be 
passed  through  to  Michigan  Transco 
LLC  and  International  Transmission  in 
accordance  with  Appendix  C  of  the 
Midwest  ISO  Agreement. 

The  Midwest  ISO  has  served  copies  of 
its  filing  on  all  affected  customers.  In 
addition,  the  Midwest  ISO  has 
electronically  served  a  copy  of  this 
filing,  without  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 


participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  June  21,  2002. 

16.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 965-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Bay  City  Electric  Light  & 
Power. 

A  copy  of  this  filing  was  sent  to  Bay 
City  Electric  Light  &  Power. 

Comment  Date:  June  21,  2002. 

17.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 966-000] 

Take  notice  that  on  May  31 ,  2002.  the 
Midwest  Independent  Transmission 
System  Operator,  inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  the  Village  of  Chelsea. 

A  copy  of  this  filing  was  sent  to  the 
Village  of  Chelsea. 

Comment  Date:  Jime  21,  2002. 

18.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 967-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Conunission's  regulations.  18  CFR 
35.13.  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Detroit  Edison  Merchant 
Operations. 

A  copy  of  this  filing  was  sent  to 
Detroit  Edison  Merchant  Operations. 

Comment  Date:  Jime  21.  2002. 
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19.  Midwest  Independent  Transmission 
SjTstem  Operator,  Inc. 

[Docket  No.  ER02-1 968-000) 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  EKike  Power. 

A  copy  of  this  filing  was  sent  to  Duke 
Power. 

Comment  Date:  June  21,  2002. 

20.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

[Docket  No.  ER02-1 969-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  City  of  Eaton  Rapids. 

A  copy  of  this  filing  was  sent  to  City 
of  Eaton  Rapids. 

Comment  Date:  Jime  21 ,  2002. 


21.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 970-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  EnergyUSA-TPC  Corp. 

A  copy  of  this  filing  was  sent  to 
EnergyUSA-TPC  Corp. 

Comment  Date:  Jime  21,  2002. 

22.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1971-0O0] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Florida  Power  &  Light 
Company. 

A  copy  of  this  filing  was  sent  to 
■"lorida  Power  &  Light  Company. 

Comment  Date:  June  21,  2002. 


23.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1972-0O0] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Conunission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  City  of  Hart. 

A  copy  of  this  filing  was  sent  to  City 
of  Hart. 

Comment  Date:  June  21 ,  2002. 

24.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1973-OOOJ 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  the  City  of  Holland/Holland 
Board  of  Public  Works. 

A  copy  of  this  filing  was  sent  to  the 
aty  of  Holland/Holland  Board  of  Public 
Works. 

Comment  Date:  June  21,  2002. 

25.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1974-000) 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Michigan  Public  Power 
Agency. 

A  copy  of  this  filing  was  sent  to 
Michigan  Public  Power  Agency. 

Comment  Date:  June  21,  2002. 

26.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1975-O00] 

Take  notice  that  on  May  31.  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act<and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Michigan  South  Central 
Power  Agency. 


A  copy  of  this  filing  was  sent  to 
Michigan  South  Central  Power  Agency. 
Comment  Date:  June  21,  2002. 

27.  Midwest  Independent  Transmission 
S3rstem  Operator,  Inc. 

[Docket  No.  ER02-1 976-000] 

Take  notice  that  on  May  31 ,  2002,  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Midland  Cogeneration 
Ventiue  Limited  Partnership. 

A  copy  of  this  filing  was  sent  to 
Midland  Cogeneration  Venture  Limited 
Partnership. 

Comment  Date:  June  21,  2002. 

28.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 977-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Midwest  Energy  Cooperative. 

A  copy  of  this  filing  was  sent  to 
Midwest  Energy  Cooperative. 

Comment  Date:  June  21.  2002. 

29.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 978-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13.  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  the  City  of  Portland. 

A  copy  of  this  filing  was  sent  to  the 
City  of  Portland. 

Comment  Date:  June  21,  2002. 

30.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 979-000] 

Take  notice  that  on  May  31,  2002.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR 
35.13,  submitted  for  filing  a  Network 
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Service  Agreement  for  transmission 
service  by  Quest  Energy,  LLC. 

A  copy  of  this  filing  was  sent  to  Quest 
Energy,  LLC.. 

Comment  Date:  June  21,  2002. 

31.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 980-0001 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Sebewaing  Light  &  Water 
Department. 

A  copy  of  this  filing  was  sent  to 
Sebewaing  Light  &  Water  Department. 

Comment  Date:  June  21,  2002. 

32.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

(Docket  No.  ER02-1981-000) 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Of>erator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  the  City  of  St.  Louis. 

A  copy  of  this  filing  was  sent  to  the 
City  of  St.  Louis. 

Comment  Date:  Jime  21,  2002. 

33.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1982-O00| 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Thimib  Electric  Cooperative. 

A  copy  of  this  filing  was  sent  to 
Thumb  Electric  Cooperative. 

Comment  Date:  June  21,  2002. 

34.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

[Docket  No.  ER02-1983-OOOI 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regiilatory 
Commission's  regulations,  18  CFR 


35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Energy  International  Power 
Marketing. 

A  copy  of  this  filing  was  sent  to 
Energy  International  Power  Marketing. 

Comment  Date:  June  21,  2002. 

35.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 984-000) 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Commonwealth  Edison. 

A  copy  of  this  filing  was  sent  to 
Commonwealth  Edison. 

Comment  Date:  June  21,  2002. 

36.  Midwest  Independent  Transmission 
S]rstem  Operator,  Inc. 

[Docket  No.  ER02-1 985-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  the  City  of  Croswell. 

A  copy  of  this  filing  was  sent  to  the 
City  of  Croswell. 

Comment  Date:  June  21,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ml  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 


may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-14908  Filed  6-12-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  EC02-72-000,  et  al.] 

NEO  California  Power  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  5,  2002. 

The  following  filings  have  been  made 
with  the  Conunission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  NEO  California  Power  LLC 

[Docket  Nos.  EC02-72-000  and  EL02-92- 
000] 

Take  notice  that  on  May  29,  2002, 
NEO  California  Power  LLC  (Applicant) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization, 
to  the  extent  necessary  of  the 
disposition  of  jiuisdictional  facilities  in 
connection  with  a  sale  and  leaseback 
transaction  involving  generating 
faciUties  consisting  of  32  natural  gas 
reciprocating  engine  sets  located  in 
California.  Applicant  also  requests  the 
Commission  to  issue  an  order 
disclaiming  jurisdiction  over  certain 
passive  participants  in  the  transaction. 

Comment  Date:  June  19.  2002. 

2.  CPN  Bethpage  3rd  Turbine  Inc. 

[Docket  No.  EG02-140-000] 

Take  notice  that  on  June  3,  2002,  CPN 
Bethpage  3rd  Tiubine  Inc.  (Applicant) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations.  Applicant,  a  Delaware 
corporation,  proposes  to  ov\rn  and 
operate  a  45  megawatt  simple  cycle 
natiu^  gas-fired  combustion  turbine 
electric  generating  facility  located  in 
HicksviUe,  New  York. 

Comment  Date:  June  26.  2002. 
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3.  TXU  Generation  Company  LP 

[Docket  No.  EG02-141-000] 

Take  notice  that  on  May  31,  2002, 
TXU  Generation  Company  LP  (TXU 
Generation)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  notice  of  material 
change  and  application  for  Commission 
(Commission]  redetermination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

TXU  Generation  currently  is  an  EWG 
that  presently  owns  and  operates  certain 
eligible  facilities,  and  operates,  but  does 
not  own,  certain  other  eligible  facilities, 
identified  in  Docket  Number  EG02-54. 

TXU  Generation  plans  to  acquire,  own 
and  operate  a  gas-fired  electrical 
generation  facility  consisting  of  three 
combustion  turbines  and  one  steam 
turbine  with  a  net  electrical  generating 
capacity  of  approximately  257 
megawatts  (MW)  located  near  the  City  of 
Sweetwater  in  Nolan  Coimty,  Texas. 

Comment  Date:  Jime  26,  2002. 


I 


Montcalm  County  Renaissance  Trust 

(Docket  No.  EG02-142-000] 

Take  notice  that  on  May  30,  2002, 
Montcalm  County  Renaissance  Trust, 
1000  Louisiana,  Suite  5800,  Houston, 
Texas  filed  with  the  Federal  Energy 
Regulatory  Conunission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
piu^uant  to  Part  365  of  the 
Commission's  Regulations. 

Comment  Date:  Jime  26,  2002. 
\.  NRG  2002  Trust 

)ocket  No.  EG02-143-0001 

Take  notice  that  on  May  30,  2002, 
G  2002  Trust,  a  Delaware  statutory 
business  trust  with  its  principal  place  of 
business  at  c/o  Wilmington  Trust 
Company,  Rodney  Square  North,  1100 
North  Market  Street,  Wilmington, 
Delaware  19890-0001  (the  Apphcant), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

|j  Pursuant  to  a  sale/leaseback 
'transaction,  the  Applicant  is  acquiring 
title  to  generating  facilities  consisting  of 
32  natural  gas  reciprocating  engine  sets 
located  in  California  (the  Facilities).  The 
Applicant  will  lease  the  Facilities  to 
NEO  California  Power  LLC,  a  Delaware 
limited  liability  company. 

Comment  Date:  June  26,  2002. 


6.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER02-1918-000) 

Take  notice  that  Puget  Sound  Energy, 
Inc.,  on  May  29,  2002,  tendered  for 
filing  an  Agreement  for  the  Installation 
of  Electrical  Facilities — Bow  Lake/North 
SeaTac  and  Amendment  No.  1  to 
Agreement  for  the  Installation  of 
Electrical  Facilities — Bow  Lake/North 
SeaTac.  Puget  Sound  Energy  requests  an 
effective  date  of  April  20,  2001  for  these 
filings. 

The  filings  reflect  an  agreement 
between  Puget  Sound  Energy  and  the 
Port  of  Seattle  or  the  installation  of,  and 
pajrment  for,  certain  substation  facilities 
for  service  to  Seattle  Tacoma 
International  Airport,  and  the  Port  of 
Seattle. 

Copies  of  the  filing  were  served  upon 
the  parties  listed  in  the  certificate  of 
service. 

Comment  Date:  Jime  19,  2002. 

7.  Oklahoma  Gas  and  Electric  Company 

(Docket  No.  ER02-1 9 19-000) 

Take  notice  that  on  May  29,  2002, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  submitted  for  filing  a  service 
agreement  for  power  sales  (the 
Agreement)  between  OG&E  and  Purcell 
Public  Works  Authority  (Purcell)  under 
OG&E's  Power  Sales  Tariff. 

OG&E  requests  an  effective  date  of 
Jime  1,  2002  for  the  Agreement. 
Accordingly,  OG&E  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Purcell  and  the  Oklahoma  Corporation 
Commission. 

Comment  Date:  June  19,  2002 . 

8.  DukeSolutions,  Inc., 

[Docket  No.  ER02-1920-O001 

Take  notice  that  on  May  29,  2002, 
DukeSolutions,  Inc.  (DukeSolutions) 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Market-Based  Rate 
Schedule,  FERC  Electric  Rate  Schedule 
No.  1.  DukeSolutions  requests  an 
effective  date  of  May  30,  2002  for  the 
cancellation. 

Comment  Date:  Jime  19,  2002. 

9.  El  Paso  Electric  Company 

[Docket  No.  ER02-1921-O00J 

Take  notice  that  on  May  29,  2002,  El 
Paso  Electric  Company  {EPE)  tendered 
for  filing  an  executed  interconnection 
Agreement  (Agreement)  between  EPE 
and  Public  Service  Company  of  New 
Mexico.  EPE  seeks  an  effective  date  of 
May  23,  2002  for  the  Agreement. 

Comment  Date:  June  19,  2002. 


10.  Xcel  Energy  Services  Inc. 

[Docket  No.  ER02-1922-0001 

Take  notice  that  on  May  29,  2002,  . 
Xcel  Energy  Services  Inc.  (XES)  on 
behalf  of  Southwestern  Public  Service 
Company  (SPS),  submitted  for  filing 
Amendment  No.  2  to  the  Commitment 
and  Dispatch  Service  Agreement 
between  SPS  and  Golden  Spread 
Electric  Cooperative,  Inc.  (Golden 
Spread).  SPS  Rate  Schedule  FtRC  No. 
133.  A  copy  of  this  filing  has  been 
served  on  Golden  Spread  and  the 
applicable  state  commissions. 

Comment  Date:  June  19,  2002. 

11.  TECO  EnergySource,  Inc. 

[Docket  No.  ER02-1923-0001 

Take  notice  that  on  May  29,  2002. 
TECO  EnergySource,  Inc.  (TES) 
tendered  for  filing  a  request  to  amend 
the  Western  Systems  Power  Pool  . 
(WSPP)  Agreement  to  include  TES  as  a 
participant  pursuant  to  section  205  of 
the  Federal  Power  Act. 

A  copy  of  this  filing  has  been  served 
on  the  WSPP  Executive  Committee  and 
on  Michael  E.  Small,  General  Counsel  to 
the  WSPP. 
Comment  Date:  June  19,  2002. 

12.  Tenaska  Alabama  Partners,  L.P. 

[Docket  No.  ER02-1 924-000] 

Take  notice  that  on  May  30,  2002, 
Tenaska  Alabama  Partners,  L.P.,  1044 
North  115  Street,  Suite  400,  Omaha. 
Nebraska  68154  (Tenaska  Alabama), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  the  Fuel 
Conversion  Services  Agreement 
between  Tenaska  Alabama  and  Williams 
Energy  Marketing  &  Trading  Company 
(Williams)  dated  as  of  September  5, 
1999,  as  amended  as  of  January  8,  2000 
(FCSA).  The  filing  is  made  pursuant  to 
Tenaska  Alabama's  authority  to  sell 
power  at  market-based  rates  under  its 
Market-Based  Rate  Tariff,  Rate  Schedule 
FERC  No.  1,  Original  Volume  No.  1, 
approved  by  the  Commission  on 
February  9.  2000,  in  Docket  No.  EROO- 
840-000. 
Comment  Date:  June  20,  2002. 

13.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER02-1 92 5-000) 

Take  notice  that  on  May  30.  2002. 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  the  following 
executed  agreements:  four  umbrella 
service  agreements  for  firm  point-to- 
point  transmission  service  for  Dynegy 
Power  Marketing.  Inc.  (Dynegv). 

PJM  requesteaa  waiver  of  the 
Commission's  notice  regulations  to 
permit  effective  date  of  May  1 ,  2002  for 
the  agreements,  the  date  the  agreements 
were  executed. 
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Copies  of  this  filing  were  served  upon 
Dynegy,  as  well  as  the  state  utility 
regulatory  conunissions  within  the  PJM 
region. 

Comment  Date:  June  20,  2002. 

14.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-192&-000] 

Take  notice  that  on  May  30,  2002. 
Exelon  Generation  Company,  LLC 
(Exelon  Generation],  submitted  for  filing 
power  sales  service  agreements  under 
Exelon  Generation's  wholesale  power 
sales  tariff.  FERC  Electric  Tariff  Original 
Volume  No.  2,  between  Exelon 
Generation  and  the  following  customers: 
ANP  Funding  I,  LLC;  Bethlehem  Steel 
Corporation;  Dominion  Energy 
Marketing,  Inc.;  Consolidated  Edison 
Energy,  Inc.;  Peoples  Energy  Services 
Corporation;  and  Virginia  Electric  and 
Power  Company. 

Exelon  Generation  requests  that  each 
of  the  Service  Agreements  be  accepted 
for  filing  effective  as  of  May  1,  2002. 

Comment  Date:  June  20,  2002. 

15.  Somerset  Windpower  LLC 

[Docket  No.  ER02-1 92  7-000) 

Take  notice  that  on  May  30,  2002, 
Somerset  Windpower  LLC  (Somerset), 
1001  McKinney,  Suite  1740,  Houston 
Texas  77002,  filed  with  the  Federal     • 
Energy  Regulatory  Commission 
(Commission)  the  Amended  and 
Restated  Power  Purchase  Agreement  by 
and  between  Somerset  and  Exelon 
Generation  Company,  LLC  (Exelon), 
dated  as  of  March  30,  2002  (ARPPA). 
This  ARPPA  amends  and  restates  a 
Power  Purchase  Agreement  between 
Somerset  and  Exelon  dated  April  4, 
2001.  The  filing  is  made  pursuant  to 
Somerset's  authority  to  sell  power  at 
market-based  rates  under  its  Market- 
Based  Rate  Tarriff,  Second  Revised 
Sheet  No.  1,  Original  Volume  No.  1 
(Docket  No.  EROl-2139-002),  approved 
by  the  Commission  on  July  20,  2001  in 
Docket  No.  EROl-2139-001. 

16.  Mill  Run  WindPowrer  LLC 

[Docket  No.  ER02-1928-000] 

Take  notice  that  on  May  29, 2002, 
Mill  Run  Windpower  LLC  (Mill  Run), 
1001  McKinney,  Suite  1900,  Houston 
Texas  77002,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Power  Purchase 
Agreement  by  and  between  Mill  Run 
and  Exelon  Generation  Company,  LLC 
(Exelon),  dated  as  of  March  30,  2002, 
(ARPPA).  This  ARPPA  amends  and 
restates  a  Power  Purchase  Agreement 
between  Mill  Rim  and  Exelon  dated 
February  14,  2001.  The  filing  is  made 
pursuant  to  Mill  Rim's  authority  to  sell 
power  at  market-based  rates  under  its 


Market-Based  Rate  Tariff,  Original  Sheet 
No.  1,  Original  Volume  No.  1,  approved 
by  the  Commission  on  July  17,  2001  in 
Docket  No.  EROl-1 710-001. 
Conmient  Date:  June  20,  2002. 

17.  Commonwealth  Electric  Company 

[Docket  No.  ER02-1 929-000] 

Take  notice  that  on  May  30,  2002, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  non-firm 
point-to-point  transmission  service 
agreement  between  Commonwealth  and 
NRG  Power  Marketing  Inc.  (NRG). 
Commonwealth  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which 
Commonwealth  will  provide  non-firm 
point-to-point  transmission  service  to 
NRG  under  Commonwealth's  open 
access  transmission  tariff  accepted  for 
filing  in  Docket  No.  EROl-2291-001. 

Commonwealth  requests  that  the 
service  agreement  become  effective  on 
May  1,  2002. 

Conmient  Date:  June  20,  2002. 

18.  Cambridge  Electric  Light  Company 

[Docket  No.  ER02-1 930-000] 

Take  notice  that  on  May  30,  2002, 
Cambridge  Electric  Light  Company 
(Cambridge  Electric)  tendered  for  filing 
a  non-firm  point-to-point  transmission 
service  agreement  between  Cambridge 
Electric  and  NRG  Power  Marketing  Lac. 
(NRG).  Cambridge  Electric  states  that 
the  service  agreement  sets  out  the 
transmission  arrangements  under  which 
Cambridge  Electric  will  provide  non- 
firm  point-to-point  transmission  service 
to  NRG  under  Cambridge  Electric's  open 
access  transmission  tariff  accepted  for 
filing  in  Docket  No.  EROl-2291-001. 
Cambridge  Electric  requests  that  the 
service  agreement  become  effective  on 
May  1,  2002. 

Comment  Date:  June  20,  2002. 

19.  Commonwealth  Edison  Company 

(Docket  No.  ER02-1 93 1-000] 

Take  notice  that  on  May  30,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  and  a  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  between 
ComEd  and  Dominion  Energy 
Marketing,  Inc.  (Dominion)  and  an 
Agreement  for  Dynamic  Scheduling  of 
Transmission  Service  (Scheduling 
Agreement)  between  ComEd  and  Exelon 
Generation  Company,  LLC  (EXGN) 
under  ComEd's  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  5. 

ComEd  seeks  an  effective  date  of 
April  30,  2002  for  the  Agreements  with 


Dominion  and  an  effective  date  of  May 
1,  2002  for  the  Agreement  with  EXGN 
and,  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
ComEd  states  that  a  copy  of  this  filing 
has  been  served  on  Dominion,  EXGN, 
and  the  Illinois  Commerce  Commission. 

Comment  Date:  June  20,  2002. 

20.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER02-1932-0001 

Take  notice  that  on  May  30,  2002, 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  for  filing  actuarial 
reports  in  support  of  the  amounts  to  be 
collected  in  SWEPCO's  2001  actual  and 
2002  projected  formula  rates  for  post- 
employment  benefits  other  than 
pensions  as  directed  by  the  Statement  of 
Financial  Accounting  Standard  No.  106 
(SFAS  106),  issued  by  the  Financial 
Accounting  Standards  Board,  and  the 
collection  in  such  formula  rates  of  other 
post-employment  benefits  as  directed  by 
SFAS  112. 

SWEPCO  seeks  an  effective  date  of 
January  1,  2001  and,  accordingly, 
requests  waiver  of  the  Commission's 
notice  requirements.  SWEPCO  has 
served  copies  of  the  transmittal  letter  on 
all  of  its  formula  rate  customers,  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission  and  the  Public  UtiUty 
Commission  of  Texas. 

Comment  Date:  June  20,  2002. 

21.  FirstEnergy  Solutions  Corp. 

[Docket  No.  ER02-1933-0001 

Take  notice  that  on  May  30,  2002, 
FirstEnergy  Solutions  Corp.  (FE 
Solutions)  submitted  for  filing  first 
revised  service  agreements  between  FE 
Solutions  and  its  affiliates,  Metropolitan 
Edison  Company  and  Pennsylvania 
Electric  Company,  under  FE  Solutions' 
market-based  rate  power  sales  tariff, 
FirstEnergy  Solutions  Corp.,  FERC 
Electric  Tariff,  CMginal  Volume  No.l. 

Conmient  Date:  June  20,  2002. 

22.  Entergy  Services,  Inc. 

[Docket  No.  ER02-a  934-000] 

Take  notice  that  on  May  30,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Louisiana,  Inc.  (Entergy 
Louisiana),  tendered  for  filing  six  copies 
of  a  Notice  of  Termination  of  the 
Interconnection  and  Operating 
Agreement  and  generator  Imbalance 
Agreement  between  Entergy  Louisiana 
and  St.  Charles  Development  Company. 
LLC. 

Comment  Date:  June  20,  2002. 
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23.  Ameren  Services  Company 

[Docket  No.  ER02-1935-O00] 

Take  notice  that  on  May  30,  2002, 
Ameren  Services  Compsmy  (ASC) 
tendered  for  filing  Firm  Point-to-point 
Services  Agreements  between  ASC  and 
Ameren  Energy-Marketing  and  Reliant 
Energy.  ASC  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  the 
parties  pursuant  to  Ameren's  Open 
Access  Transmission  Tariff. 

I  Comment  Date:  June  20.  2002. 

24.  Ameren  Services  Company 

■Docket  No.  ER02-1 936-000] 

Take  notice  that  on  May  30,  2002, 
iVmeren  Services  Company  (Ameren 
Services)  tendered  for  filing  unexecuted 
Network  Operating  Agreements  and 
unexecuted  Service  Agreements  for 
Network  Integration  Transmission 
Service  between  Ameren  Services  and 
Ameren  Energy  Marketing  Company, 
EnerStar  Power  Corporation  d/b/a  Edgar 
Electric  Cooperative  Association  and 
Mount  Carmel  Public  Utility  Company 
(the  parties).  Ameren  Services  asserts 
that  the  purpose  of  the  Agreements  is  to 
permit  Ameren  Services  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  Open  Access 
Tariff. 

Comment  Date:  June  20,  2002. 

;  15.  Central  Vermont  Public  Service 
I  Corporation 

Docket  No.  ER02-1 93 7-000] 

Take  notice  that  on  May  30,  2002, 
I  Central  Vermont  Public  Service 
I  Corporation  (CVPS)  tendered  for  filing 
ihe  Actual  2001  Cost  Report  required 
under  Paragraph  Q-1  on  Original  Sheet 
No.  18  of  the  Rate  Schedule  FERC  No. 
135  (RS-2  Rate  Schedule)  under  which 
Central  Vermont  Public  Service 
Corporation  (Company)  sells  electric 
power  to  Connecticut  Valley  Electric 
Company  Inc.  (Customer).  The  Actual 
2001  Cost  Report  supports  a  refund  to 
the  Customer  in  the  amount  of 
$875,731.61,  including  interest,  as 
provided  by  the  RS-2  Rate  Schedule. 
The  Actual  2001  Cost  Report  reflects 
changes  to  the  RS-2  Rate  Schedule 
which  were  approved  by  the 
Commission's  June  6."  1989  order  in 
Docket  No.  ER88-456-000. 

Copies  of  the  filing  were  served  upon 
he  Customer,  the  New  Hampshire 
Public  Utilities  Commission,  and  the 
Vermont  Public  Service  Board. 

Comment  Date:  June  20.  2002. 


26.  Progress  Energy  Inc.  on  behalf  of 
Carolina  Power  &  Light  Company 

[Docket  No.  ER02-1938-000] 

Take  notice  that  on  May  30,  2002, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  between  CP&L  and 
the  following  eligible  buyer,  Progress 
Ventures,  Inc.  Service  to  this  eligible 
buyer  will  be  in  accordance  with  the 
terms  and  conditions  of  CP&L's  Market- 
Based  Rates  Tariff,  FERC  Electi-ic  Tariff 
No.  5. 

CP&L  requests  an  effective  date  of 
May  10.  2002  for  this  Service 
Agreement.  Copies  of  the  filing  were 
served  upon  the  North  Carolina  Utilities 
Commission  and  the  South  Carolina 
Public  Service  Commission. 
Comment  Date:  June  20.  2002. 

27.  Louisville  Gas  and  Electric 
Company/  Kentucky  Utilities  Company 

(Docket  No.  ER02-1939-000] 

Take  notice  that  on  May  30,  2002, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  executed  extension  of  the 
interim  interconnection  and  operating 
agreement  with  LG&E  Capital  Trimble 
County  LLC  (TCLC).  This  agreement 
extends  the  time  period  for  the  interim 
interconnection  agreement  until  the  first 
to  occur  (a)  August  31.  2002  or  (b)  the 
transfer  of  the  units  from  TCLC  to  the 
Companies. 

Comment  Date.- June  20.  2002. 

28.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-1 940-000] 

Take  notice  that  on  May  30.  2002,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
Firm  and  Non-Firm  Point-to-Point 
Transmission  (PTP)  Service  Agreements 
for  J.  Aron  and  Company  and  Long- 
Term  Firm  PTP  Service  Agreement 
Specifications  for  AEPSC's  Power 
Marketing  Organization.  These 
agreements  are  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  that  has  been  designated 
as  the  Operating  Companies  of  the 
American  Electric  Power  System  FERC 
Electric  Tariff  Second  Revised  Volume 
No.  6. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  on  and  after  May  1,  2002. 
A  copy  of  the  filing  was  served  upon  the 
Parties  and  the  state  utility  regulatory 
commissions  of  Arkansas,  Indiana. 
Kentucky,  Louisiana,  Michigan,  Ohio. 
Oklahoma.  Tennessee.  Texas.  Virginia 
and  West  Virginia. 

Comment  Date:  June  20,  2002. 


29.  Tri-State  Power.  LLC 

[Docket  No.  ER02-1941-0001 

Take  notice  that  on  May  31.  2002.  Tri- 
State  Power.  LLC  (TSP)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
two  power  purchase  agreements 
between  Tri-State  Generation  and 
Transmission  Association.  Inc. 
(TSGTA)and  the  Public  Service 
Company  of  Colorado  under  which 
TSGTA  agrees  to  sell  electricity  from  the 
Limon  Generating  Station  located  near 
Limon.  Colorado  and  the  Brighton 
Generating  Station  located  near 
Brighton.  Colorado  to  PSCO  and  an 
Assignment  Contract  under  which 
TSGTA  assigned  its  right,  title  and 
interest  in  the  Limon  and  Brighton 
Conti-acts  to  TSP. 

Comment  Date:  June  21 ,  2002. 

30.  Tenaska  Virginia  Partners,  L.P. 

[Docket  No.  ER02-1 942-000] 

Take  notice  that  on  May  31,  2002, 
Tenaska  Virginia  Partners.  L.P.. 
(Tenaska  Virginia),  which  will  own  and 
operate  a  natural  gas-fired  electric 
generating  facility  to  be  constructed  in 
Fluvanna  County.  Virginia,  submitted 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  its  initial  FERC 
Electric  Rate  Schedule  No.  1  which  will 
enable  Tenaska  Virginia  to  engage  in  the 
sale  of  electric  energy  and  capacity  at 
market-based  rates. 

Comment  Date:  June  21.  2002. 

31.  CH  Resources,  Inc. 

[Docket  No.  ER02-1 943-000] 

Take  notice  that  on  May  31,  2002.  CH 
Resources,  Inc.  (CHR)  tendered  for  filing 
a  Notice  of  Cancellation  of  Service 
Agreement  No.  1  under  FERC  Electric 
Tariff.  Original  Volume  No.  1  for 
Electric  Power  Sales  between  CHR  and 
Central  Hudson  Enterprise  Corporation 
(CHEC).  The  Notice  of  Cancellation  does 
not  affect  any  other  Service  Agreements 
under  FERC  Electiric  Tariff  Original 
Volume  No.  1. 

Copies  of  the  filing  have  been  served 
upon  Central  Hudson  Enterprise 
Corporation  (CHEC)  and  those  persons 
on  the  service  list  in  this  proceeding. 

Comment  Date:  June  21,  2002. 

32.  Florida  Power  &  Light  Company 

[Docket  No.  ER02-1944-000] 

Take  notice  that  on  May  31,  2002 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  Vandolah-Whidden 
230  kV  Interconnection  Agreement 
between  FPL  and  Florida  Power 
Corporation.  FPL  proposes  to  make  the 
Interconnection  Agreement  effective 
June  1.  2002. 
Comment  Date:  June  21,  2002. 
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33.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-1945-O0O] 

Take  notice  that  on  May  31,  2002, 
Virginia  Electric  and  Power  Company 
(the  Company),  respectfully  tendered  for 
filing  the  following  Service  Agreement 
by  Virginia  Electric  and  Power 
Company  to  Exelon  Generation 
Company,  LLC  designated  as  Service 
Agreement  No.  15  under  the  Company's 
Wholesale  Market-Based  Rate  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  6,  effective  on  Jime  15,  2000. 

The  Company  requests  a  waiver  of  the 
Commission's  regulations  to  permit  an 
effective  date  of  May  1,  2002,  as 
requested  by  the  customer.  Copies  of  the 
filing  were  served  upon  Exelon 
Generation  Company,  LLC,  the  Virginia 
State  Corporation  Commission,  and  the 
North  Carolina  Utilities  Commission. 

Comment  Date:  June  21,  2002. 

34.  New  England  Power  Pool 

[Docket  No.  ER02-1946-0001 

Take  notice  that  on  May  31,  2002,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  (1)  to  permit 
NEPOOL  to  expand  its  membership  to 
include  Cross  Sound  Cable  Company, 
LLC  (CSCC),  Dominion  Energy 
Marketing,  Inc.  (DEM),  Power 
Development  Company  LLC  (PDC), 
Sempra  Energy  Solutions  (SES),  and 
Vermont  Yankee  Nuclear  Power 
Corporation  (VYNPC):  and  (2)  to 
terminate  the  membership  of  Griffin 
Energy  Marketing,  LLC  (Griffin),  FPL 
Energy  Avec  LLC  (FPL  Avec).  PEC 
Energy  Marketing  (PEC),  Berkshire 
Power  Development,  Inc.  (Berkshire), 
and  EmPower  Energy,  LLC  (EmPower). 
The  Participants  Committee  requests  the 
following  effective  dates:  March  4,  2002 
for  the  termination  of  Griffin;  May  1, 
2002  for  the  termination  of  FPL  Avec 
and  PEC:  June  1,  2002  for 
conunencement  of  participation  in 
NEPOOL  by  CSCC.  DEM,  and  PDC  and 
the  termination  of  Berkshire  and 
EmPower;  August  1 ,  2002  for 
commencement  of  participation  in 
NEPOOL  by  SES;  and  an  effective  date 
for  commencement  of  participation  in 
NEPOOL  by  VYNPC  as  of  the  closing 
date  of  the  sale  of  the  Vermont  Yankee 
Nuclear  Power  Station  to  Entergy 
Nuclear  Vermont  Yankee. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  June  21,  2002. 


35.  Occidental  Power  Services,  Inc. 

(Docket  No.  ER02-1 947-000] 

Take  notice  that  on  May  27,  2002, 
Occidental  Power  Services,  Inc.  (OPSI) 
petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  acceptance  of  Occidental  Power 
Services,  Inc.  FERC  Electric  Rate 
Schedule  No.  1;  the  issuance  of  certain 
blanket  authorizations,  and  an 
authorization  to  sell  electric  capacity 
and  energy  at  market-based  rates;  and 
the  waiver  of  certain  Commission 
regulations. 

OPSI  intends  to  engage  in  wholesale 
electric  capacity  and  energy  purchases 
and  sales  as  an  electric  power  marketer. 
OPSI  is  not  in  the  business  of  electric 
power  generation  or  transmission.  OPSI 
is  affiliated,  however,  with  four 
"qualifying  facilities"  under  PURPA 
and  proposes  to  market  some  affiliate- 
generated  electric  power. 

OPSI  is  a  wholly  owned  subsidiary  of 
Occidental  Petroleum  Corporation, 
which,  through  affiliates,  explores  for, 
develops,  produces  and  markets  crude 
oil  and  natural  gas  and  manufactures 
and  markets  a  variety  of  basic  chemicals 
as  well  as  specialty  chemicals. 

Comment  Date:  Jime  21,  2002. 

36.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-1 948-0001 

Take  notice  that  on  May  31,  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO)  filed  Fourth  Revised 
Service  Agreement  No.  116  Under  ISO 
Rate  Schedule  No.  1 ,  which  is  a 
Participating  Generator  Agreement 
between  the  ISO  and  Wheelabrator 
Martell,  hic  (Wheelabrator).  The  ISO  has 
revised  the  PGA  to  update  Schedule  1 
of  the  PGA.  The  ISO  requests  an 
effective  date  for  the  filing  of  May  7, 
2002. 

The  ISO  has  served  copies  of  this 
filing  upon  Wheelabrator  and  all  entities 
that  are  on  the  official  service  list  for 
Docket  No.  ER99-2055-000. 

Comment  Date:  June  21,  2002. 

37.  Biv  Generation  Company,  L.L.C. 

[Docket  No.  ER02-1 949-000] 

Take  notice  that  on  May  31,  2002,  BVI 
Generation  Company,  L.L.C.  (BIV) 
tendered  for  filing  a  Purchase  Power 
Agreement,  together  with  the  First 
Amendment  to  such  agreement,  for  sales 
of  power  pursuant  to  BIV's  Rate 
Schedule  No.  2. 

BIV  states  that  its  filing  is  made  in 
compliance  with  Appendix  B, 
Paragraph  7  of  the  Letter  Order  issued 
in  Docket  No.  ER99-3197,  Minergy 
Neenah  L.L.C.,  et  al.,  88  FERC  H  61,102 


(1999),  and  are  to  reflect  an  expansion 
of  BIV's  generating  facilities. 
Comment  Date:  June  21,  2002. 

38.  Virginia  Electric  and  Power 
Company  Dominion  Energy  Marketing, 
Inc. 

(Docket  No.  ER02-1950-O00J 

Take  notice  that  on  May  29,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  and 
Dominion  Energy  Marketing,  Inc. 
(Dominion  Marketing),  (the  Applicants) 
respectfully  tendered  for  filing 
Designation  Sheet  to  the  Service 
Agreements  between  Dominion  Energy 
Marketing,  Inc.  and  Borough  of 
Tarentum.  Dominion  Virginia  Power 
assigns  all  its  rights  and  obligations  to 
Dominion  Marketing  pertaining  to  the 
following  Service  Agreements: 

Designation  Sheet  pertaining  to 
Service  Agreement  dated  January  18, 
2002,  under  Docket  No.  ER02-1036-000 
(to  be  re-designated  as  Service 
Agreement  No.  4  under  Dominion 
Energy  Marketing,  Inc."s  FERC  Electric 
Tariff,  Original  Volume  No.  1). 

Designation  Sheet  pertaining  to 
Service  Agreement  dated  January  28, 
2002,  under  Docket  No.  ER02-1 54  3-000 
(to  be  re-designated  as  Service 
Agreement  No.  5  under  Dominion 
Energy  Marketing,  lnc."s  FERC  Electric 
Tariff,  Original  Voliune  No.  1). 

Copies  of  the  filing  were  served  upon 
Borough  of  Tarentum,  the  Pennsylvania 
Public  Utility  Commission,  the  Virginia 
State  Corporation  Commission,  and  the 
North  Carolina  Utilities  Commission. 

Comment  Date:  June  19,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
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may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14867  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-541-012] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Compliance  Filing 

}une  7,  2002. 

Take  notice  that  on  April  29,  2002, 
Young  Gas  Storage  Company,  Ltd. 
(Yoimg)  tendered  for  filing  and 
acceptance  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
to  become  effective  April  10,  2002: 

Sixth  Revised  Sheet  No.  11 
Fifth  Revised  Sheet  No.  12 
Fifth  Revised  Sheet  No.  13 
Sixth  Revised  Sheet  No.  14 
Eighth  Revised  Sheet  No.  47 
Third  Revised  Sheet  No.  47A 
Third  Revised  Sheet  No.  47B 
Third  Revised  Sheet  No.  47C 
Fifth  Revised  Sheet  No.  47D 
First  Sheet  No.  47E 
First  Sheet  No.  47F 
First  Sheet  No.  47G 
First  Sheet  No.  47H 
First  Sheet  No.  471 
Twrelfth  Revised  Sheet  No.  50 
Ninth  Revised  Sheet  No.  52 
Third  Revised  Sheet  No.  52A 
Fifth  Revised  Sheet  No.  52B 
First  Sheet  No.  52C 
Second  Revised  Sheet  No.  801 
Second  Revised  Sheet  No.  80M 
Second  Revised  Sheet  No.  BON 

Young  states  these  tariff  sheets  were 
accepted  by  the  Commission  in  Yoimg's 
certificate  amendment  proceeding  at 
Docket  No.  CP93-541-010,  and  are 
being  filed  with  an  effective  date  of 
April  10,  2002  to  comply  with  that 
order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  by  June  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
detentiining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-14914  Filed  6-12-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  516] 

South  Carolina  Electric  and  Gas 
Company;  Notice  of  Revised  Sclieduie 
for  Preparation  of  an  Environmental 
Assessment 

June  7,  2002. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  requiring 
the  seismic  remediation  of  the  Saluda 
Dam,  part  of  the  Saluda  Hydroelectric 
Project  (FERC  No.  516).  The  Saluda  Dam 
impounds  the  48,000-acre  Lake  Murray 
and  is  located  in  Richland,  Lexington, 
Newberry,  and  Saluda  coimties.  South 
Carolina.  Remediation  of  the  dam  is 
being  required  to  ensiu-e  public  safety, 
pursuant  to  Paragraph  12.4(b)(2)(iv)  of 
the  Commission's  Regulations,  and  will 
necessitate  a  temporary  partial 
drawdown  of  Lake  Murray.  The 
drawdown  will  lower  the  reservoir 
approximately  5-1 3  feet  below  its 
normal  operating  level,  which  varies 
seasonally,  for  approximately  20 
months. 

On  April  16,  2002,  the  Commission 
issued  public  notice  of  its  intent  to 
prepare  an  Environmental  Assessment 
(EA)  for  the  Saluda  Dam  Remediation 
Project,  which  will  be  used  by  the 
Commission  to  identify  project  impacts 
and  to  identify  measures  that  may  help 
mitigate  the  im^iacts  caused  by  the 
project.  That  notice  also  provided  notice 
of  oiu  scheduled  scoping  meetings  and 
our  intent  to  issue  a  scoping  document. 

On  May  3,  2002,  the  Commission 
issued  Scoping  Document  1,  which 
provided  Commission  staffs 
preliminary  determination  of  the 
resource  issues  to  be  considered  in  oiu 
environmental  analysis  and  provided 
our  proposed  schedule  for  preparation 


of  the  EA.  Scoping  meetings  were  held 
on  May  17  in  Columbia,  South  Carolina 
and  our  proposed  EA  preparation 
schedule  was  further  discussed. 

Following  consultations  with 
involved  regulator}'  agencies,  it  has 
become  apparent  that  in  order  to 
prevent  delays  in  the  start  of  the 
remediation  work,  it  is  now  necessary  to 
revise  the  schedule  for  preparation  of 
the  EA.  The  revised  schedule  is  as 
follows. 

Scoping  Comments  Due;  June  17,  2002 
Draft  EA  Issued:  June  28,  2002 
DEA  Comments  Due;  July  15,  2002 
Final  EA  Issued:  July  22,  2002 

Implementation  of  the  revised 
schedule  should  ensure  that  pubUc 
safety  is  adequately  protected  by 
allowing  dam  remediation  work  to 
proceed  without  delay.  To  provide  as 
much  opportunity  as  possible  for 
comment  on  the  Draft  EA  under  the 
revised  schedule,  we  will  post  the  Draft 
EA  on  the  Commission's  Web  site  [http:/ 
/www. fere. gov)  on  Jime  28,  2002,  in 
addition  to  distributing  the  Draft  EA  to 
the  mailing  list.  We  will  also  post  on  the 
Web  site  locations  in  the  project  vicinity 
where  copies  of  the  Draft  EA  will  be 
available. 

The  Conunission's  receipt  of  U.S.  mail 
is  still  being  impacted  by  the  events  of 
September  11,  2001.  To  ensure  that 
comments  are  received  in  a  timely 
manner,  commentors  are  urged  to  send 
them  by  alternate  means.  Comments 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
www.ferc.gov]  under  the  "e-Filing"  link. 

Please  direct  any  questions 
concerning  the  foregoing  to  John  M. 
Mudre  at  (202)  219-1208. 

Linwood  A,  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-14921  Filed  6-12-02: 8:45  am] 

NLUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene,  Protests,  and  Comments 

June  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//4pp7jcation;  Preliminary 
Permit. 

b.  Project  No.:  12160-000. 
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c.  Date  filed:  May  3,  2002. 

d.  Applicant:  Late  Dorothy  Hydro, 
hic. 

e.  Name'of  Project:  Lake  Dorothy 
Hydroelectric  Project. 

f.  Location:  In  the  Tongass  National 
Forest,  at  Lake  Dorothy  on  Dorothy 
Creek,  near  Juneau,  Alaska.  Township 
42S,  Range  69E  and  70E,  Copper  River 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Cony  V. 
Hildenbrand,  Lake  Dorothy  Hydro,  Inc., 
5601  Tonsgard  Court,  Juneau,  AK 
99801,  (907)463-6315. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2 160-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Fiuther,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
Lake  Dorothy,  which  has  a  998-acre 
surface  area  at  elevation  2,421  feet;  (2) 
Bart  Lake,  which  has  a  250-acre  surface 
area  at  elevation  986  feet;  (3)  a  lake  tap 
at  Bart  Lake;  (4)  a  54-inch-diameter  to 
96-inch-diameter,  7, 500- foot-long  tiuinel 
and  penstock  (combined  length);  (5)  a 
powerhouse  containing  a  generator  unit 
with  an  installed  capacity  of  15  MW;  (6) 
a  138-kV,  3.0-mile-long  transmission 
line  connecting  the  project  to  the 
existing  submarine  transmission  line; 
and  (7)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  74.5  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 


First  Street,  NE.  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  may  also  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  PreUminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  {see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  appUcation 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 


of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  applications. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcUy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Saias, 

Secretary. 

IFR  Doc.  02-14872  Filed  6-12-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

June  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12161-000. 

c.  Date  filed:  May  8,  2002. 

d.  Applicant:  Fall  Creek  Hydro,  LLC. 

e.  Name  of  Project:  Fall  Creek  Dam 
Project. 

f.  Location:  On  Fall  Creek  in  Lane 
County,  Oregon.  The  existing  Fall  Creek 
Dam  is  administered  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  Agent  for  Fall  Creek 
Hydro,  LLC.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)745-8630,  E-mail 
npsihydro@aol.com. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  firom  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-12161-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  utilizing  the  existing 
U.S.  Army  Corps  of  Engineer's  Fall 
Creek  Dam  and  reservoir  would  consist 
of:  (1)  A  proposed  intake  structure,  (2) 


a  proposed  650-foot-long  144-inch- 
diameter  steel  penstock.  (3)  a  proposed 
powerhouse  containing  a  generator  unit 
with  an  installed  capacity  of  4  MW,  (4) 
a  1.0-mile-long,  15  kV  transmission  line, 
and  (5)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  10.2  GWh  that  would  be 
sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  Web  site  ai  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  apphcation 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particuleu  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

0.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 


proposed  iwder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.  If  ar^  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conmients,  it  will  be  presiuned  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-14873  Filed  6-12-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

Notice  of  Application  Accepted  for 
niing  and  Soliciting  Molione  To 
Intervene,  Proteets,  and  Commenta 

June  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12163-000. 

c.  Date  filed:  May  13,  2002. 

d.  Applicant  Berlin  Hydro,  LLC. 

e.  Name  of  Project  Beriin  Dam 
Project. 

f.  Location:  On  the  Mahoning  River  in 
Mahoning  County,  Ohio.  The  existing 
Berlin  Dam  is  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Ck)ntact  Mr.  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  Agent  for  Beriin  Hydro, 
LLC,  P.O.  Box  535,  Rigby,  ID  83442, 
(208)  745-8630,  E-mail 
npsihydro@aol.com. 

i.  FERC  Contact  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2 163-000)  on  any 
comments  or  motions  filed. 

The  Conunission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  Ust 
for  the  project.  Further,  if  an  intervener 
files  conunents  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project  The 
proposed  project  utili^g  the  existing 
U.S.  Army  Corps  of  Engineer's  Berlin 
Dam  and  reservoir  would  consist  of:  (1) 
A  proposed  intake  structure,  (2)  a 


proposed  300-foot-long  96-inch- 
diameter  steel  penstock,  (3)  a  proposed 
powerhouse  containing  a  generator  imit 
with  an  installed  capacity  of  2  MW.  (4) 
a  4.0-mile-long,  15  kV  transmission  line, 
and  (5)  appurtenant  facilities. 

The  proiect  would  have  an  annual 
generation  of  12  GWh  that  would  be 
sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  {see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  1 20  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 


proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICA'HON". 
"COMPETING  APPUCATION", 
"PROTEST",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regiilatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  appUcation  may  be 
obtained  by  agencies  directly  fi'om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14874  Filed  6-12-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlseion 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  IMotions  To 
Intervene,  Proteeta,  and  Commenta 


June  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12164-000. 

c.  Date  filed:  May  9,  2002. 

d.  Applicant:  Cottage  Grove  Hydro, 
LLC. 

e.  Name  of  Project:  Cottage  Grove 
Dam  F*roject. 

f.  Location:  On  Coast  Fork  Willamette 
River  in  Lane  County,  Oregon.  The 
existing  Cottage  Grove  Dam  is 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services.  Inc..  Agent  for  Cottage  Grove 
Hydro.  LLC.  P.O.  Box  535,  Rigby,  ID 
83442,  (208)745-8630,  E-mail 
npsihydro@aol.com.  i.  FERC  Contact: 
Robert  Bell.  (202)  219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2 164-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procediu«  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  utilizing  the  existing 
U.S.  Army  Corps  of  Engineer's  Cottage 
Grove  Dam  and  reservoir  would  consist 


of:  (1)  A  proposed  intake  structure,  (2) 
a  proposed  200-foot-long,  72-inch- 
diameter  steel  penstock,  (3)  a  proposed 
powerhouse  containing  a  generator  unit 
with  an  installed  capacity  of  1.1  MW, 
(4)  a  5.0-mile-long,  15  kV  transmission 
line,  and  (5)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  3  GWh  that  would  be  sold 
to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  may  also  be  viewed  on  the 
Commission's  Web  site  at  http:// 
Krww.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  of  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICA-nON", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
.application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


40722 


Federal  Register/Vol.  67.  No.  114/Thursday,  June  13,  2002/Notices 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-14875  Filed  6-12-02;  8:45  am] 

WUINO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene,  Protests,  and  Comments 

June  6.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12167-000. 

c.  Date  filed:  May  17.  2002. 

d.  Applicant:  Ceresco  Power  Snd 
Light. 

e.  Name  of  Project:  Ceresco  Project. 

f.  Location:  On  the  Kalamazoo  River 
in  Calhoim  County,  Michigan.  The 
existing  Ceresco  Dam  is  owned  and 
operated  by  the  Applicant. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  William 
Morris,  Ceresco  Power  and  Light,  544 
West  Columbia  Avenue,  Suite  B,  Battle 
Creek,  MI  49015.  (616)  968-4242,  Ext. 
105 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2 167-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  docimient 
on  that  resource  agency. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1); 
An  existing  231-foot-long,  13-foot  hi^ 
dam  with  provisions  for.  4-foot-high 
stoplogs,  (2)  an  existing  reservoir  having 
a  surface  area  of  220  acres  having  a 
,  storage  capacity  of  2800-acre-feet  and 
normal  water  surface  elevation  of  880 
feet  NGVD,  (3)  a  proposed  45-foot-long, 
5-foot-diameter  steel  penstock,  (4)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  installed 
capacity  of  400  kW,  (5)  a  2.0-mile-long, 
12.48  kV  transmission  line,  and  (6) 
appurtenant  facilities. 

'The  project  would  have  an  annual 
generation  of  2.6  GWh  that  would  be 
sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 


filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regvdatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  fi'om  the 
Applicant.  If  an  agency  does  not  file 
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iomments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14876  Filed  6-12-02;  8:45  am) 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

June  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12168-000. 

c.  Date  filed:  May  15,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Allegheny  Lock 
and  Dam  #2  Project. 

f.  Location:  On  the  Allegheny  River  in 
Allegheny  County,  Pennsylvania.  The 
existing  Allegheny  Lock  and  Dam  #2  is 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron,  OH 
44301,  (330)  535-7115.  e-mail 
uep@neo.rr.com. 

i.  FERC  Contact  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Sti^et,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2 168-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 


for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  utilizing  the  existing 
U.S.  Army  Corps  of  Engineer's 
Allegheny  Lock  and  Dam  #2  and 
reservoir  would  consist  of:  (1)  A 
proposed  powerhouse  to  be  constructed 
on  the  tailrace  side  of  the  dam  having 
an  installed  capacity  of  8.940  MW;  (2) 
a  proposed  transmission  line;  and  (3) 
appurtenant  facilities. 

"The  project  would  have  an  annual 
generation  of  55  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  is  also  available  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  conunent  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 


o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviroiunental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents.  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'nON", 
"COMPETING  APPLICATION". 
"PROTEST  ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
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s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14877  Filed  6-12-02;  8:45  am) 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

June  6.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12169-000. 

c.  Date  filed:  May  15,  2002. 

d.  Applicant.  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Allegheny  Lock 
and  Dam  #4  Project. 

f.  Location:  On  the  Allegheny  River  in 
Allegheny  County,  Pennsylvania.  The 
existing  Allegheny  Lock  and  Dam  #4  is 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street.  Akron,  OH 
44301.  (330)  535-7115.  e-mail 
upe@neo.rr.com. 

i.  FERC  Contact  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  include  the 


project  number  (P-1 21 69-000)  on  any 
comments  or  motions  filed.. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoxuce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  utilizing  the  existing 
U.S.  Army  Corps  of  Engineer's 
Allegheny  Lock  and  Dam  #4  and 
reservoir  would  consist  of:  (1)  A 
proposed  powerhouse  to  be  constructed 
on  the  tailrace  side  of  the  dam  having 
an  installed  capacity  of  8.6  MW;  (2)  a 
proposed  transmission  line;  and  (3) 
appurtenant  facilities. 

"The  project  would  have  an  annual 
generation  of  55  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.  Room  2A.  Washington. 
DC  20426.  or  by  calling  (202)  208-1371. 
This  filing  imay  also  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS'-'  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
nptice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 


to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 


Federal  Register /Vol.  67,  No.  114 /Thursday,  June  13,  2002 /Notices 


40725 


Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state.  . 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application, 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14878  Filed  6-12-02;  8:45  am] 

BLUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
niing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

June  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12170-000. 

c.  Date  filed:  May  15,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project  Allegheny  Lock 
and  Dam  #4  Project. 

f.  Location:  On  the  Allegheny  River  in 
Allegheny  County,  Pennsylvania.  The 
existing  Allegheny  Lock  and  Dam  #4  is 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power  Corp.. 
1145  Highbrook  Street.  Akron.  OH 
44301.  (330)  535-7115.  e-mail 
uep@neo.rr.com. 

i.  FERC  Contact  Robert  Bell.  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington.  DC  20426. 
Comments,  protests  and  interventions 


may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2 170-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resovuce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  utilizing  the  existing 
U.S.  Army  Corps  of  Engineer's 
Allegheny  Lock  and  Dam  #7  and 
reservoir  would  consist  of:  (1)  Six 
proposed  45-foot-long.  114-inch- 
diameter  steel  penstocks  (2)  a  proposed 
powerhouse  to  containing  six  generating 
units  having  a  total  installed  capacity  of 
11.68  MW;  (3)  a  proposed  800-foot  long. 
14.7  kV  transmission  line;  and  (4) 
appurtenant  facilities. 

"The  project  would  have  an  annual 
generation  of  48.5  GWh  that  would  be 
sold  to  a  local  utility.  1.  A  copy  of  the 
application  is  available  for  inspection 
and  reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Room  2A.  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  is  also  available  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 


particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis. 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to  ) 

intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION'". 
"COMPETING  APPLICATION". 
"PROTEST  ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  .which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
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Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-14879  Filed  6-12-02;  8:45  am) 

BHJJNQ  CODE  •717-01-^ 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

lune  7,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Change  Project  Boundary  and 
Approve  Revised-Exhibits. 

b.  Project  No.:  2030-039. 

c.  Date  Filed:  January  30,  and  April 
19,  2002. 

d.  Applicant:  Portland  General 
Electric  Company  (PGE)  &  The 
Confederated  Tribes  of  Warm  Springs 
Reservation  of  Oregon. 

e.  Name  of  Project:  Pelton 
Hydroelectric. 

f.  Location:  The  project  is  located  on 
the  Deschutes  River  in  Jefferson  Coimty, 
Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a),  825(r),  799,  and 
801. 

h.  Applicant  Contact:  Ms.  Julie  Keil, 
Director,  Hydro  Licensing,  Portland 
General  Electric.  121  S.  W.  Salmon, 
Portland,  OR  97204,  tel  (503)  464-8864. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Mohamad  Fayyad  at  (202)  219-2665,  or 


e-mail  address: 
mohamad.fayyad@ferc.gov. 

'].  Deadline  for  fifing  comments  and 
or  motions:  ]uly  8,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2030-039)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  The 
licensees  are  proposing  to  delete  from 
the  license  the  100-mile- long,  230-kV 
Bethel-Round  Butte  transmission  line, 
which  the  licensees  say  is  part  of  PGE's 
interconnected  transmission  system. 
Also,  the  licensees  request  the  deletion 
from  project  description  the  3.2-mile- 
long,  69-kV  line  from  the  Re-regidating 
Dam  to  Warm  Springs  Substation,  in    - 
compliance  with  a  Commission  order 
approving  the  sale  of  the  line  to 
PacificCorp,  issued  on  November  3, 
1994.  The  licensees  say  the  Bethel- 
Roimd  Butte  transmission  line  occupies 
475.3  acres  of  federal  lands,  in  addition 
to  710.9  acres  of  Tribal  lands  within  the 
Warm  Springs  Reservation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
wvnv.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be 
included  on  the  Commission's  mailing 
list  should  so  indicate  by  writing  to  the 
Secretary  of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 


"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives.  • 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  uadei  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-14918  Filed  6-12-02;  8:45  am) 

WLUNG  CODE  «n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

June  7,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type::  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No:  2232^43. 

c.  Date  Filed:  April  8,  2002. 

d.  Applicant:  Duke  Energy 
Corporation. 

e.  Name  of  Project:  Catawba-Wateree 
Hydroelectric  Project. 

f.  Location:  On  Mountain  Island  Lake 
at  Mt.  Isle  Harbor,  in  Mecklenburg 
County,  North  Carolina.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation,  P.O. 
Box  1006  (EC12Y),  Charlotte,  NC 
28201-1006.  Phone:  (704)  382-5778 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
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Romanek  at  (202)  219-3076,  or  e-mail 
address:  brian.romanek@ferc.gov. 

j.  Deadline  for  filing  comments  and 
motions:  July  8,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington  DC  20426. 
Please  include  the  project  number 
(2232-443)  on  any  comments  or 
motions  filed. 

k.  Description  of  Proposal:  Duke 
Energy  Corporation  proposes  to  issue  a 
revised  Commercial/Residential  lease  to 
Mt.  Isle  Harbor  Boat  Slip  Association. 
Inc.  (Mt.  Isle)  to  construct  a  reduced 
number  of  boat  slips  from  that  originally 
approved  by  Conunission  order  issued 
October  4, 1999.  The  number  of  sfips 
approved  in  1999  was  for  130  boat  slips 
in  a  lease  area  totaling  3.627  acres.  The 
revised  lease  is  for  86  boat  slips  in  a 
area  totally  3.363  acres.  The  facility 
would  provide  access  to  the  reservoir 
for  residents  of  Mt.  Isle  Harbor, 
j  1.  Locations  of  the  Application:  Copies 
'of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filine"  link. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 


applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-14919  Piled  6-12-02;  8:45  am] 

BILUNO  COOe  e717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

June  7,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  Nos:  2447-153,  2448-158, 
2449-137,  2450-133,  2451-136.  2452- 
144.  2453-163.  2468-140,  2580-183, 
and  2599-151. 

c.  Date  Filed:  April  30,  2002. 

d.  Applicant:  Consumers  Energy 
Company. 

e.  Name  of  Projects:  Alcona,  Mio, 
Loud.  Cooke.  Rogers.  Hardy,  Five 
Channels,  Croton,  Tippy  and  Hodenpyl. 

f.  Location:  The  projects  are  located 
on  the  Manistee,  Muskegon  and  Au 
Sable  Rivers  in  Manistee,  Wexford, 
Mecosta,  Newaygo,  Alcona,  Iosco  and 
Oscoda  Counties,  Michigan. 

g.  Filed  Pursuant  To:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)  and  Section 
4.201  of  the  Commission's  regulations. 

h.  Applicant  Contact:  Robert  M. 
Neustifter,  Esq. ;  Consumers  Energy 
Company;  212  W.  Michigan  Avenue; 
Jackson,  MI  49201.  Telephone:  (517) 
788-2974 

i.  FERC  Contact:  Any  questions 
concerning  this  notice  should  be 
addressed  to  Mr.  Thomas  LoVuUo  at 
(202)  219-1168,  or  e-mail  address: 
thomas.lovullo@ferc.gov. 


j.  Deadline  for  filing  comments, 
motions  to  intervene  and  protests:  July 
8,  2002. 

All  documents  (an  original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas;  Secretary;  Federal  Energy 
Regulatory  Commission;  888  First 
Street,  NE;  Washington,  DC  20426. 
Please  include  the  project  numbers  (line 
b.  above)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  Each  of  the 
10  referenced  hydroelectric  projects 
contain  an  article  within  their 
respective  licenses  that  states,  in  part, 
that  Consumers  Energy  Company 
(licensee)  shall  make  specific  annual 
monetary  contributions  to  the  State  of 
Michigan  Habitat  Improvement  Account 
for  fish  losses  due  to  turbine 
entrainment  mortality.  The  specific 
monetary  contributions  vary  by  project 
and  are  to  be  used  for  fish  habitat 
restoration  and  other  fish  management 
purposes.  The  licensee  proposes  to 
amend  the  license  requirement  to  reflect 
the  conclusions  reached  in  a  November 
2001  desktop  evaluation  and  April  2002 
supplemental  analysis  of  the 
appropriateness  of  a  1990/1991  study  of 
fish  losses  at  the  projects.  The  licensee 
concludes  that  subsequent  studies  and 
analyses  demonstrate  that  substantially 
fewer  and  smaller  sized  fish  are 
entrained  at  the  licensee's  10  projects. 
Based  on  the  results  of  the  licensee's 
analyses,  the  licensee  proposes  to 
reduce  the  total  annual  monetary 
contributions  from  $472,590  to  $65,229 
(in  1999  dollars)  for  the  10  referenced 
projects. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link 
select  "General  Search"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
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intervene  in  accordance  witii  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Seivice  of  Responsive 
Documents:  All  filings  must  bear  in 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any"motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  imder  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[PR  Doc.  02-14920  Filed  6-12-02;  8:45  am] 

Buxmo  cooc  sn7-ai-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01-12-000] 

Standard  Market  Design,  Data  and 
Software  Standards;  Notice  of 
Conference 

June  6,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
previously  scheduled  a  conference  for 
May  22,  2002  on  data  and  software 
needs  in  connection  with  the 
Commission's  Standard  Market  Design 
(SMD)  rule.  This  conference  was 
postponed  by  Notice  issued  on  May  7, 
2002.  A  new  date  for  this  conference  is 
July  18,  2002,  starting  at  9:30  a.m.  in  the 
Commission  Meeting  Room  at  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  in  Washington, 
DC. 


The  conference  is  intended  to  discuss 
the  data  and  software  standards  that  are 
needed  to  implement  SMD  efficiently. 
The  focus  will  be  on  exploring  what 
should  be  standardized;  whether  there 
should  be  a  standard  data  model;  the 
potential  for  developing  data  sets  to 
benchmark  the  needed  software;  and  the 
need  for  user-fi-iendly  transparent 
interfaces  that  will  help  instill 
confidence  in  the  process. 

Software  vendors  will  be  invited  to 
present  their  products  the  same  day  in 
the  lobby  area. 

All  interested  parties  are  invited  to 
attend.  Further  information  about  the 
structure  of  the  conference  will  be 
provided  in  a  subsequent  notice, 
including  the  agenda  and  a  list  of 
participating  discussants,  as  plans 
evolve. 

The  conference  will  be  transcribed. 
Those  interested  in  acquiring  the 
transcript  should  contact  Ace  Reporters 
at  202-347-3700,  or  800-336-6646. 
Transcripts  will  be  placed  in  the  public 
record  ten  days  after  the  conference. 

For  additional  information,  please 
contact  Rene  Forsberg  at  202-208-0425 
or  Rene  Forsberg@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-14880  Filed  6-12-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission '' 

Sunshine  Act  Meeting 

June  6,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  94-409),  5  U.S.C.  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  June  12,  2002.  (30 
Minutes  Following  Regular  Commission 
Meeting). 

PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public; 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202) 208-0400. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-15024  Filed  6-10-02;  4:28  pm) 

BILUNQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

June  7,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  be  come  part 
of  the  decisional  record,  the  prohibited 
off-the-record  communication  will  not 
be  considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportimity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
commimication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  .a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  The  documents  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
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instructions  (call  202-208-2222  for  Exempt 

assistance). 


Docket  No. 


Date 
filed 


Presenter  or  requester 


P-10942-001  

1  CPO-384-000  and  CP01 -387-000 
I L  CPO1-45-000 


6-^M)2 
6-4-02 
6-7-02 


Robert  Reed. 
Davkl  Schaffer. 

Rep.  William  Carnco  (Virginia  House  of 
Delegates). 


Linwood  A.  Watson,  jr., 

Deputy  secretary. 

(FR  Doc.  02-14922  Filed  6-12-02;  8:45  am] 

MXINQ  cooc  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7230-^] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Voluntary 
Aluminum  Industry  Partnership  (VAIP) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  Requirements  imder  EPA's 
Voluntary  Aluminum  Industrial 
Partnership— EPA  ICR  No.  1967.02  for 
OMB  Control  number  2060-0411  which 
is  due  to  expire  on  07/31/2002.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  12,  2002. 
ADDRESSES:  US  Environmental 
Protection  Agency,  Climate  Protection 
Partnerships  Division,  1200 
Pennsylvania  Avenue,  NW  (6202J), 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  Blackman,  Tel.  202-564-8995/ 
Fax  202-565-2155, 
blackman  .jerome@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Producers  of 
primary  aluminum. 

Title:  Reporting  requirements  under 
EPA's  Volimtary  Aluminiun  Industrial 
Partnership  (VAIP)— OMB  Control  No. 
2060-0411;  EPA  renewal  ICR  No. 
1867.02)  expiring  7/31/02. 


Abstract:  EPA's  Voluntary  Aluminum 
Industrial  Partnership  (VAff)  was 
initiated  in  1995  and  is  an  important 
voluntary  program  contributing  to  the 
overall  reduction  in  emissions  of 
greenhouse  gases.  This  program  focuses 
on  reducing  per  fluorocarbon  (PFC) 
emission  from  the  production  of 
primary  aluminum.  Eight  of  the  nine 
U.S.  producers  of  primary  alimiiniun 
participate  in  this  program.  PFCs  are 
very  potent  greenhouse  gases  with 
global  wanning  potentials  several 
Qiousand  times  that  of  carbon  dioxide 
and  they  persist  in  the  atmosphere  for 
thousands  of  years.  EPA  has  developed 
this  ICR  to  renew  authorization  to 
collect  information  from  companies  in 
the  VAIP.  Participants  voluntarily  agree 
to  the  following:  designating  a  VAIP 
liaison;  undertaking  technically  feasible 
and  cost-effective  actions  to  reduce  PFC 
emissions;  and  reporting  to  EPA,  on  an 
annual  basis,  the  PFC  emissions  or 
production  parameters  use  to  estimate 
emissions.  "The  information  contained  in 
the  annual  reports  of  VAIP  members  is 
used  by  EPA  to  assess  the  success  of  the 
program  in  achieving  its  goals.  The 
information  contained  in  the  annual 
reports  may  be  considered  confidential 
business  information  and  is  maintained 
as  such. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  soUcit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functiona  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  VAIP  is  a 
continuing  program  and,  as  such,  the 
burden  for  collecting  relevant 
information  has  decreased  overtime  as 
data  collection  processes  have  been 
improved  and  no  new  one-time  cost 
activities  are  expected  that  would 
impact  all  respondents.  VAIP 
participants  sign  a  voluntary 
Memorandiun  of  Understanding  (MOU) 
which  assigns  responsibilities  to  EPA 
and  participating  companies.  The  MOU 
has  been  signed  by  6  of  the  8 
participating  companies  under  the 
initial  ICR  for  this  program.  The 
remaining  companies  are  expected  to 
sign  of  the  course  of  the  re-newed  MOU 
and,  therefore,  will  be  subject  to  the 
one-time  burden  associated  with 
completing  and  submitting  the  MOU  to 
EPA. 

The  projected  hour  burden  for  this 
collection  of  information  is  as  follows: 

Average  annual  reporting  burden:  73 
hours  plus  94.5  hoiirs  (one  time  for  the 
2  of  8  respondents  that  have  not  signed 
voluntary  program  MOU). 

Average  annual  record  keeping 
burden:  0  hours. 

Average  burden  hours/response:  56,5 
hours  for  the  annual  tracking  report;  and 
16.5  hours  associated  with  additional 
activities.  94.5  if  MOU  has  not  been 
signed. 

Frequency  of  response:  one  f)er 
respondent  per  year. 

Estimated  number  of  respondents  per 
year:  8. 

Cost  burden  to  respondents: 

Estimated  total  annualized  cost 
burden:  $64,767,. 

Total  labor  cost:  $64,767. 

Total  capital  and  start-up  costs:  $0. 

Estimated  total  operation  and 
maintenance  costs:  SO. 

Purchase  of  services  costs:  $0. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
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or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  infonnation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  lune  7.  2002. 

KariSchultz. 

Acting  for  Chief,  Methane  and  Sequestration 
Branch. 

[FR  Doc.  02-14995  Filed  &-12-02;  8:45  am] 

BUJNa  COOe  6S80-50-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-Fm.-7231-2] 

MMling  of  tlM  ClMfi  DiMel 
liKtopandant  R«vi«w  Panel 

AGENCY:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMAJIV:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  Clean  Diesel  Independent 
Review  Panel  of  the  Clean  Air  Act 
Advisory  Committee  will  hold  its 
second  meeting  on  J\me  27  and  28.  All 
panel  meetings  are  open  to  the  public. 
The  preliminary  agenda  for  this  meeting 
will  be  available  on  the  panel's  website 
in  mid-June:  http://www.epa.gov/air/ 
caaac/clean_diesel.html. 
DATES:  Thursday,  Jime  27,  2002,  from 
10:00  a.m.  to  5:30  p.m.  Registration 
begins  at  9:30  a.m.  Friday,  June  28, 
2002,  from  8:30  a.m.  to  4:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  Old  Town,  901  N. 
Fairfax  Street.  Alexandria,  VA  22314, 
(703) 683-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Ms.  Mary 
Manners,  Designated  Federal  Official, 
U.S.  EPA,  National  Vehicle  and  Fuels 
Emission  Laboratory,  Assessment  and 
Standards  Division,  2000  Traverwood, 
Ann  Arbor,  MI  48105;  telephone:  (734) 
214-4873,  fax:  (734)  214-4051,  e-mail: 
manners.inary@epa.gov. 

Logistical  and  Administrative 
Information:  Ms.  Julia  MacAllister, 
FACA  Management  Officer,  National 


Vehicle  and  Fuels  Emission  Laboratory, 
Assessment  and  Standards  Division, 
2000  Traverwood,  Ann  Arbor.  MI 
48105;  telephone:  (734)  214-4131.  fax: 
(734)  214-^816.  e-mail: 
macaUister.julia@epa  gov. 

Current  Information:  http:// 
www.epa.gov/air/caaac/ 
subcommittees.html.  Individuals  or 
organizations  wishing  to  provide 
comments  to  the  panel  should  submit 
them  to  Ms.  Manners  at  the  address 
above  by  September  30,  2002.  The  Clean 
Diesel  Independent  Review  Panel 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

Dated:  June  10.  2002. 

Margo  Tsirigotis  Oge, 

Director,  Office  of  Transportation  and  Air 
Quality. 

[FR  Doc.  02-15072  Filed  6-12-02;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0070;  FRL-717S-«1 

Notice  Of  Receipt  of  Requeets  for 
Amendments  to  Delela  Usee  In  certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendments  by 
registrants  to  delete  uses  in  certain  . 
pesticide  registrations.  Section  6(f)(1)  of 
FIFRA  provides  that  a  registrant  of  a 
pesticide  product  may  at  any  time 
request  that  any  of  its  pesticide 
registrations  be  amended  to  delete  one 
or  more  uses.  FIFRA  further  provides 
that,  before  acting  on  the  request,  EPA 
must  publish  a  notice  of  receipt  of  any 
request  in  the  Federal  Register. 
DATES:  The  deletions  are  effective  on 
December  10  ,2002.  unless  the  Agency 
receives  a  withdrawal  request  on  or 
before  December  10,  2002.  The  Agency 
will  consider  withdrawal  requests 
postmarked  E)ecember  10.  2002. 

Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  on  or  before  December  10. 
2002. 

ADDRESSES:  Withdrawal  requests  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 


provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
[OPP-2002-0070)  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  nimiber:  (703) 
305-5761;  e-mail  address: 
hollins.james@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  [OPP- 
2002-0070].  The  official  record  consists 
of  the  doomients  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  this  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
as  applicable  comment  period,  is 
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available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Room  119.  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hviry., 
Arlington,  VA,  from  8:30  a.m.  to  4:00 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

You  may  submit  withdrawal  requests 
through  the  mail,  in  person,  or 
electronically.  To  ensure  proper  receipt 
by  EPA.  it  is  imperative  that  you 
identify  docket  ID  nimiber  [OPP-2002- 
0070]  in  the  subject  line  on  the  first 
page  of  your  response. 

1 .  By  mail.  Suomit  your  withdrawal 
request  to:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  withdrawal  request  to:  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 


Environmental  Protection  Agency.  Rm. 
119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy..  Arlington.  VA.  The  PIRIB  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  withdrawal  request  electronically 
by  e-mail  to:  opp-docket@epa.gov.  or 
you  can  submit  a  computer  disk  as 
described  above.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  submissions  will 
be  accepted  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  withdrawal 
requests  in  electronic  form  must  be 
identified  by  docket  ID  number  [OPP- 
2002-0070).  Electronic  withdrawal 
requests  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 


you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  withdrawal  request  that  includes 
any  information  claimed  as  CBI.  a  copy 
of  the  withdrawal  request  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  annoimces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  certain  pesticide 
registrations.  These  registrations  are 
listed  in  Table  1  by  registration  number, 
product  name/active  ingredient,  and 
specific  uses  deleted: 


Table  1  .—Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 

Registration  no. 

Product 

Chemical  Name 

Delete  From  Label 

000264-00456 

Ethoprop  TechnicaJ 

EtlK)prop 

Nonbearing  citrus  trees 

000264-00458 
1 

MOCAPEC 
Nematicide-lnsecti- 
cide 

Ethoprop 

Nonbearing  citrus  trees 

000264-00599 

Ethoprop  Technical 

Ethoprop 

nont>earing  citrus  trees 

00138&-00609 

Trifluralin  4EC  Herbicide 

Trifluralin 

Clover 

002217-00362 

Gordon's  MCPA  Amine 
4 

MCPA,  dimethylamine  salt 

Rice  in  Caiifomia 

008660-00050 

1%  Rotenone  Garden 
Dust 

Rotenone;  Cube  resins  other  that  rote- 
none 

All  food  uses 

010163-00099 

Gowan  Trifluralin  5 

Trifluralin 

Flax 

010163-00101 

Gowan  Trifluralin  4 

Trifluralin 

Flax 

010163-00120 

Gowan  Trifluralin  10G 

Trifluralin 

Flax 

040083-00001 

Lindane  Technical 

Lindane 

Broccoli,  baissels  sprouts,  cabbage,  cauliflower,  cel- 
ery, collards,  lettuce,  kale,  l<ohlrabi,  mustard  greens. 
radish,  spinach,  and  swiss  chard 

042750-00038 

Butyrac  200  Broadleaf 
Herbicide 

Dimethylamine  4-(2,4- 
dichlorophenoxy)butyrate 

Clover 

062719-00386 

Stam  F-34 

Propanil 

Spring  bariey.  oats,  durum  wheat,  and  spring  (hard 
red)  wheat 

0BP71 9-00403 

Stam  Technical  98% 
DCA 

Propanil 

Cereals  (spring  bariey,  oats,  durum  wheat,  spring 
(hard  red)  wheat) 

062719-0041^ 

Stam  80  EDF 

Propanil 

Cereal  grains 

067760-00036 

Dimethoate  2.67  EC 

Dimethoate 

Residential  and  housefly  uses 
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Table  l.— Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 

Registration  no.                 Product 

Chemical  Name 

Delete  From  Label 

067760-00044     |  Dimethoate  4  E 

Dimethoate 

Residential  and  housefly  uses 

068156-00004       Dintec  HFP  Trifluralin 

Trifluralin 

Rapes«Bd 

EPA  company  numbers  000264,  002217,  040083,  042750  and  067760  have  requested  a  30-day  comment  period  for  registrations  listed. 

Users  of  these  products  who  desire  withdrawal  of  the  application  for  Table  2  includes  the  names  and 

continued  use  on  crops  or  sites  being  amendment.  This  180-day  period  will  addresses  of  record  for  all  registrants  of 

deleted  should  contact  the  applicable  also  permit  interested  members  of  the  the  products  in  Table  1 ,  in  sequence  by 

registrant  listed  in  Table  2  below  before  public  to  intercede  with  registrants  prior  EPA  company  number. 

December  10,  2002,  to  discuss  to  the  Agency's  approval  of  the  deletion. 

Table  2.— Registrants  Requesting  Voluntary  Cancellation 


EPA  Company  no. 

Company  Name  and  Address 

000264 

Aventis  Cropscience  USA  LP,  2  T.W.  Alexander  Drive  Box  12014.  Research  Triangle  Park,  NC  27709. 

001386 

Universal  Cooperatives  Inc..  1300  Corporate  Center  Curve,  Eagan,  MN  55121. 

002217 

PBI/Gordon  Corp.,  Attn:  Craig  Martens,  Box  014090.  Kansas  City.  MO  64101 . 

008660 

Earth  Care,  Division  of  United  Industries  Corporatio,  Box  142642,  St.  Louis,  MO  631 14. 

010163 

Gowan  Co.,  Box  5569,  Yuma,  AZ  85366. 

040083 

Inquinosa  Intemacional,  S.A.,  Paseo  De  La  Castellance.  123,  9  B,  28046  Mardr,  . 

042750 

Pyxis  Regulatory  Consulting,  Agent  For  Albaugh  Inc.,  11324  17th  Ave.Ct.  NW,  Gig  Hartxjr,  WA  98332. 

062719 

Dow  AgroSciences  LLC.  9330  Zionsville  Rd  308/2E225,  Indianapolis,  IN  46268. 

067760 

Cheminova  Inc..  Oak  Hill  Park  1700  Route  23  -  Ste  210,  Wayne.  NJ  07470. 

068156 

Dintec  Agrichemk:als.  9330  Zionsville  Rd,  Indianapolis,  IN  46268. 

m.  What  is  the  Agency  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  use  deletion  must  submit 
such  withdrawal  in  writing  to  James  A. 
HoUins,  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT, 
postmarked  on  or  before  December  10, 
2002. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 


for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subiects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  May  29,  2002. 
Linda  Vlier  Moos, 

Acting  Director,  Information  Resources  and 
Services  Division. 

[FR  Doc.  02-14997  Filed  6-12-02;  8:45  a.m.) 
BILUtNS  COOE  656fr-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0069;  FRL-7177-9] 

Methodology  for  Lower  Toxicity 
Pesticide  Chemicals;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  is  soliciting  comments 
on  a  document  entitled  "Methodology 
for  Determining  the  Data  Needed  and 
the  Types  of  Assessments  Necessary  to 
Make  FFDCA  Section  408  Safety 
Determinations  for  Lower  Toxicity 
Pesticide  Chemicals."  Interested  parties 
may  request  a  copy  of  the  Agency's 
proposed  guidance  document  as  set 
forth  in  Unit  IB  of  this  Notice. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0069.  must  be 
received  on  or  before  September  11, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0069  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
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Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  niunber:  703-305- 
6304;  fax  niunber:  703-305-0599;  e-mail 
address:  boyle.kathryn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

1 1  This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  -  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

111.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
'  'Federal  Register" — Environmental 
Documents.  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
jwww.epa.gov/fedrgstr/. 
1 1  2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0069.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 


Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805; 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  niunber  OPP-2002-0069  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
PIRIB,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  PIRIB  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Rm.  119,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  PIRIB  is  open  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0069.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior  . 


notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

The  Agency  is  announcing  the 
availability  of  a  methodology  for 
assessing  the  hazards  and  risks  of  lower 
toxicity  pesticide  chemicals  for  public 
comment  and  review.  This  paper 
describes  how  lower  toxicity  pesticide 
chemicals,  including  inert  ingredients, 
would  be  evaluated  for  use  in  pesticide 
products.  The  OPP  is  the  Office  within 
the  Environmental  Protection  Agency 
(EPA  or  the  Agency)  that  evaluates 
pesticide  products.  OPP's 
responsibilities  (all  of  which  could  be 
affected  by  the  use  of  this  new 
methodology)  include:  registration  of 
new  active  ingredients,  reregistration  of 
older  active  ingredients,  reassessment  of 
both  tolerances  and  tolerances 
exemptions,  approval  of  new  inert 
ingredients,  and  list  reclassification  of 
inert  ingredients. 

Development  of  this  methodology 
began  as  a  result  of  OPP's  need  to  (1) 
develop  a  new  methodology  for 
assessing  inert  ingredients  to  comply 
with  the  requirements  of  the  Food 
Quality  Protection  Act  (FQPA)  of  1996 
which  amended  both  the  FFDCA  and 
the  FIFRA,  and  (2)  to  improve  the 
efficiency  and  effectiveness  of  the  inert 
review  process.  In  many  instances,  a 
chemical  can  be  used  as  an  inert 
ingredient  in  some  pesticide  products 
and  as  an  active  ingredient  in  other 
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pesticide  products.  Since  FFDCA 
section  408  makes  no  distinction 
between  active  and  inert  ingredients  of 
a  pesticide  product,  EPA  may  use  this 
tiered  data  screening  methodology  when 
evaluating  any  pesticide  chemical  of 
apparent  low  or  low/moderate  toxicity, 
regardless  of  whether  it  might  be 
characterized  as  an  active  or  inert       , 
ingredient. 

At  this  time,  EPA  has  completed 
review  of  two  tolerance  exemption 
petitions  and  over  200  tolerance 
reassessments  for  low  or  low/moderate 
toxicity  chemicals  using  essentially  the 
process  described  in  this  paper.  More 
reviews  are  underway.  Based  on  these 
experiences,  OPP  intends  to  continue  its 
chemical-by-chemical  reviews  of 
pesticide  chemicals  according  to  the 
process  described  herein  for  the 
foreseeable  future.  However,  EPA 
remains  interested  in  further 
improvements  in  the  efficiency  and 
reliability  of  its  process,  and  therefore 
welcomes  comments  from  interested 
persons. 

After  evaluating  several  alternatives, 
OPP  believes  that  a  screening 
methodology  is  the  most  appropriate 
way  to  handle  the  variety  of  hazard  and 
exposiue  issues  posed  by  inert 
ingredients.  This  screening 
methodology  will  allow  OPP  to  make 
decisions  in  a  streamlined  manner  for 
low  or  low/moderate  toxicity  chemical 
substances.  By  being  able  to  quickly 
review  and  approve  the  use  of  these 
chemical  substances,  more  low  or  low/ 
moderate  toxicity  chemical  substances 
will  be  available  for  use  in  pesticide 
products.  OPP  will  also  be  able  to  focus 
its  resources  on  those  chemical 
substances  of  potentially  higher  toxicity 
requiring  in-depth  evaluation. 

OPP  has  incorporated  elements  of  a 
tiered  data  approach  into  this 
methodology.  For  these  lower  toxicity 
chemicals,  OPP  would  use  existing 
information  on  the  hazard  potential 
(both  human  health  and  ecological)  of  a 
chemical  substance  as  the  basis  for 
deciding  if  additional  data  are  needed  to 
support  the  use  of  the  chemical.  The 
hazard  potential  -  the  toxicity  -  is  the 
driving  force  in  determining  tier 
placement.  Chemical  substances  that  are 
of  low  or  low/moderate  toxicity  may  be 
appropriately  placed  in  a  lower  tier, 
with  fewer  data  needed  to  make  the 
safety  finding.  Chemicals  of  higher 
toxicity  that  can  not  be  appropriately 
addressed  in  the  lower  tiers  would  be 
evaluated  in  a  manner  substantially 
similar  to  that  of  an  active  ingredient. 

The  process  described  in  this  paper 
has  three  tiers,  with  the  first  tier  being 
subdivided  into  Tiers  la  and  lb.  The 
process  begins  with  a  preliminary  Tier 


determination  that  is  based  on  widely 
available  information  on  chemical 
families  and  categories  which  includes 
the  hazards  associated  with  these 
chemicals.  Later  as  the  Agency  begins  to 
review  chemical-specific  or  surrogate 
information  in  the  open  literature,  the 
preliminary  Tier  determination  may  be 
revised. 

The  methodology  is  intended  to 
provide  guidance  to  EPA  personnel  and 
decision-makers,  and  to  pesticide 
registrants.  The  policies  and  process 
described  in  this  methodology  are  not 
binding  on  either  EPA  or  pesticide 
registrants,  and  EPA  may  modify  or 
disregard  the  process  described  herein 
where  circiunstances  warrant  and  , 
without  prior  notice.  Likewise,  pesticide 
registrants  may  assert  that  this  process 
is  not  appropriate  generally  or  not 
applicable  to  a  specific  pesticide 
chemical  or  situation. 

m.  Questions/Issues  for  Public 
Comment 

•  A  significant  challenge  faced  in 
developing  a  methodology  for  a 
comprehensive  assessment  program  for 
chemicals  of  low  or  low/moderate 
toxicity  is  determining  the  most 
appropriate  procedure  for  evaluating 
such  a  diverse  group  of  substances,  with 
a  very  wide  range  of  physical/chemical 
characteristics.  Does  the  screening 
approach  as  described  in  the 
methodology  paper  reflect  a  workable, 
logical  approach? 

•  It  is  likely  that  a  large  percentage  of 
inert  ingredients  are  not  likely  to  be  of 
significant  toxicological  concern.  The 
Agency's  expectation  is  that  on  the 
order  of  50%  of  inert  ingredients  would 
be  of  low  or  low/moderate  risk.  At  the 
same  time,  EPA  must  be  able  to  identify 
problematic  inert  ingredients  and  then 
have  the  resources  to  take  appropriate 
action  to  analyze  and  reduce  these  risks. 
Would  this  methodology  give  the 
Agency  the  necessary  flexibility  while 
allowing  for  an  effficient  and  productive 
process? 

•  Several  sources  for  credible, 
scientifically  valid  chemical 
information  are  given  in  the  policy 
paper.  What  other  possible  sources  of 
readily  available  credible,  scientifically 
valid  chemical  information  are 
available? 

•  The  Agency  has  described,  as  best 
possible  at  this  beginning  stage,  the 
process  that  would  be  used  to  evaluate 
inert  ingredients  as  well  as  the  role 
played  by  a  petitioner  for  a  tolerance  or 
tolerance  exemption  or  those  seeking  to 
support  a  chemical  during  tolerance 
reassessment.  What  additional 
information  would  be  helpful  to  the 
regulated  community? 


List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  June  7,  2002. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  02-14996  Filed  6-12-02;  8:45  am] 
BILUNG  CODE  6S60-Sfr-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7230-6] 

Persistent  Organic  Pollutants 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  final  technical  report 
titled.  The  Foimdation  for  Global  Action 
on  Persistent  Organic  Pollutants:  A 
United  States  Perspective  {EPA/600/P- 
01/003F,  March  2002),  which  was 
prepared  by  the  Office  of  Research  and 
Development's  (ORD)  National  Center 
for  Environmental  Assessment  (NCEA). 
The  purpose  of  this  report  is  to  inform 
decision  makers,  general  academia,  and 
the  public  on  the  scientific  foundation 
and  relevance  to  the  United  States  of  the 
Stockholm  Convention  on  Persistent 
Organic  Pollutants  (POPs). 
ADDRESSES:  The  document  is  available    . 
electronically  on  NCEA's  Web  site  at 
www.epa.gov/ncea,  under  the  What's 
New  or  Publications  menus.  The  CD- 
ROM  version  and  a  limited  number  of 
paper  copies  will  be  available  shortly 
from  the  EPA's  National  Service  Center 
for  Environmental  Publications 
(NSCEP),  PO  Box  42419,  CincinnaU,  OH 
45242;  telephone:  1-800-490-9198  or 
513-489-81.90;  facsimile:  513-489- 
8695.  Please  provide  your  name  and 
mailing  address  and  the  title  and  EPA 
number  of  the  requested  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  The  Foundation 
for  Global  Action  on  Persistent  Organic 
Pollutants:  A  United  States  Perspective, 
please  contact  Dr.  Bruce  Rodan, 
National  Center  for  Environmental 
Assessment  (8601D),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  Telephone: 
202-564-3329;  facsimile:  (202)  565- 
0090;  e-mail:  rodan.bruce@epa.gov;  or 
the  Technical  Information  Staff, 
National  Center  for  Environmental 
Assessment/Washington  Office  (8623D), 
U.S.  Environmental  Protection  Agency, 
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1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Telephone: 
202-564-3261;  facsimile:  202-565- 
0050;  e-mail:  nceadc.cominent@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Foundation  for  Global  Action  on 
Persistent  Organic  Pollutants:  A  United 
States  Perspective,  developed  by 
scientists  from  EPA,  other  federal  and 
state  agencies,  and  the  academic 
community,  is  a  technical  support 
document  aimed  at  informing  decision 
makers,  general  academia,  and  the 
public  on  the  scientific  foundation  and 
relevance  to  the  United  States  of  the 
Stockholm  Convention  on  Persistent 
Organic  Pollutants  (POPs).  POPs  are  a 
small  group  of  organic  chemicals 
exhibiting  the  combined  properties  of 
persistence,  bioacciunulation,  toxicity, 
and  long-range  environmental  transport. 
The  report,  which  has  been  through 
internal  review,  independent  external 
peer  review,  and  public  review  and 
comment,  summarizes  data  available  in 
the  peer  reviewed  literature  on  the  12 
POPs  chemicals  initially  included  in  the 
Stockholm  Convention  and  provides  an 
overview  of  the  risks  posed  to  U.S. 
ecosystems  and  the  public.  This  small 
group  of  chemicals  have  been  major 
contributors  to  toxic  environmental 
pollution  in  the  United  States  and 
worldwide.  The  12  POPs  included  in 
the  Convention  are:  aldrin,  dieldrin, 
endrin,  DDT,  chlordane,  heptachlor, 
mirex,  toxaphene,  hexachlorobenzene, 
polychlorinated  biphenyls  (PCBs), 
polychlorinated  dibenzo-p-dioxins,  and 
polychlorinated  dibenzofurans.  The 
Stockholm  Convention  on  POPs  was 
signed  by  EPA  Administrator  Christine 
Todd  Whitman  on  behalf  of  the  United 
States  in  May  2001,  and  has  been 
submitted  to  Congress  for  ratification. 


Dated:  June  7.  2002. 
Art  Payne, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 
[FR  Doc.  02-14993  Filed  6-12-02;  8:45  am) 
BiLUNO  cooe  aseo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7227-3] 

Clean  Water  Act  Section  303(d):  Hnal 
Agency  Action  on  98  Total  Maximum 
Daily  Loads  (TMDLs)  and  Final  Agency 
Action  on  20  Datarminatlona  That 
TMDU  Ara  Not  Needed 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  final 
agency  action  on  98  TMDLs  prepared  by 
EPA  Region  6  for  waters  listed  in 
Louisiana's  Calcasieu  and  Ouachita 
river  basins,  imder  section  303(d)  of  the 
Clean  Water  Act  (CWA).  This  notice 
also  announces  final  agency  action 
removing  20  waterbody/pollutant 
combinations  from  the  Louisiana  303(d) 
list  because  TMDLs  are  not  needed.  The 
EPA  evaluated  these  waters  and 
prepared  the  98  TMDLs  needed  in 
response  to  a  consent  decree  entered  in 
the  lawsuit  Siena  Club,  et  al.  v.  Clifford 
etai.  No.  96-0527,  (E.D.  La.). 
Documents  fixsm  the  administrative 
record  files  for  the  20  determinations 
that  TMDLs  are  not  needed  and  for  the 
98  TMDLs,  including  TMDL 
calculations  and  the  responses  to 
comments,  may  be  viewed  at 
www.epa.gov/reaon6/water/tnidl.htm. 

EPA  believes  that  the  public  notice 
and  comment  period  provided  for  these 
TMDLs  was  adequate.  During  the 
comment  period,  EPA  received  over  400 


pages  of  comments  from  numerous 
commenters,  including  the  parties 
requesting  more  time.  EPA  believes  that 
it  has  appropriately  responded  to  the 
comments  received.  Furthermore,  EPA 
is  establishing  these  TMDLs  pursuant  to 
deadlines  established  in  a  consent 
decree  in  the  case  styled  Sierra  Club,  et 
al.  V.  Clifford  et  al..  No.  96-0527.  (E.D. 
La.)  which  does  not  at  this  late  date 
permit  EPA  to  grant  additional  time  for 
public  comment^absent  relief  from  the 
court,  which  the  Agency  does  not 
believe  is  necessary  to  seek  here. 
However,  EPA  will  continue  to  accept 
information  submitted  regarding 
potential  errors  in  the  TMDL,  and/or  to 
meet  with  parties  to  discuss  potential 
errors.  If  the  Agency  determines  that 
errors  were  made,  it  will  issue  a 
correction  notice  or  revise  the  TMDL,  as 
appropriate. 

"The  administrative  record  files  may 
be  obtained  by  calling  or  writing  Ms. 
Caldwell  at  the  above  address.  Please 
contact  Ms.  Caldwell  to  schedule  an 
inspection. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  EPA,  styled  Sierra 
Club,  et  al.  v.  Qifford  et  al..  No.  96- 
0527,  (E.D.  La.).  Among  other  claims, 
the  plaintiffs  alleged  that  the  EPA  failed 
to  establish  Louisiana  TMDLs  in  a 
timely  manner. 

EPA  Takes  Final  Agency  Action  on  98 
TMDLs 

By  this  notice  EPA  is  taking  final 
agency  action  on  the  following  98 
TMDLs  for  waters  located  within  the 
Calcasieu  and  Ouachita  river  basins: 


Subsegment 


Waterbody  name 


Pollutant 


030301 
030306 

(30901 

430305 
031201 
030301 


030304 
030306 
030901 
030305 
030701 
030301 


Calcasieu  River  &  Ship  Cliannei — Saltwater  Banier  to  Moss  Lake  (Estuahne) 

(Includes  Coon  Island  and  Clooney  Island  Loops). 
Bayou  Verdine  (Estuarine) 


Bayou  D'Inde — Headwaters  to  Calcasieu  River  (Estuarine) 


Contraband  Bayou  (Estuarine)  

Calcasieu  River  Basin — Coastal  Bays  and  Gulf  Waters  to  State  3  mile  limit 

Calcasieu  River  and  Ship  Channel — Saltwater  Barrier  to  Moss  Lake  (Estua- 
rine) (Includes  Coon  Island  and  Clooney  Island  Loops). 

Moss  Lake  (Estuarine) 

Bayou  Verdine  (Estuarine) 

Bayou  D'Inde — Headwaters  to  Calcasieu  Rrver  (Estuarine)  

Contraband  Bayou  (Estuarioe)  

Bayou  Serpent 

Cak:asieu  River  and  Ship  Channel — Saltwater  Barrier  to  Moss  Lake  (Estua- 
rine) (Includes  Coon  Island  artd  Ckx>ney  IslarKl  Loops). 


Contaminated     sediments     (Mercury, 

PAHs,  and  toxk%). 
Contaminated    sediments    (4,4'-DOT, 

Mettwxyctitor,  PAHs,  Zinc,  Calcium, 

and  toxkjity). 
Contaminated     sediments     (Mercury, 

toxk:tty,  and  organk:s). 
Copper. 
Mercury. 
Metals  (Copper,  Lead,  and  Mercury). 

Metals  (Copper,  Mercury). 

Metals  (Mercury,  Nk:kel). 

Metals  (Copper,  Nnkel,  and  Mercury). 

Pathogen  indicators. 

Pesticides  (Fipronil). 

Priority  organk»  (PAHs). 


40736 


Federal  Register /Vol.  67,  No.  114 /Thursday,  June  13,  2002 /Notices 


Subsegment 


Watertxxly  name 


Pollutant 


030306 
030901 


030702  .. 
030702  .. 
081501  .. 
0809(04) 
080912  .. 
080101  .. 


080902 
080102 
080201 
080302 
080902 
080904 
080910 
081002 
081201 
081202 
080201 
080501 
080607 
080902 
080904 
060910 
061002 
081201 
081202 
080102 
080610 

080905 

080910 
061001 
081602 
080901 

060903 

081001 
061002 
061201 

080902 
080904 
081501 
080202 
060901 
080102 
080901 
080903 
080904 
080910 
081001 
081002 
081201 
081202 
080102 
080901 
080903 
080904 
081001 
081201 


Bayou  Verdine  (Estuarine) 

Bayou  O'Inde — Headwaters  to  Calcasieu  River  (Estuarine) 


English  Bayou — Headwaters  to  Calcasieu  River 

English  Bayou — Headwaters  to  Calcasieu  River 

Castor  Creek— Headwaters  to  Little  River 

Li^  Bayou  Boeuf/Wham  Brake  (wittiin  segment  0809) 

Tisdale  Brake/Staulkinghead  Creek  from  origin  to  Little  Bayou  Boeuf  

Ouachita  River — Arkansas  State  Line  to  Columbia  Lock  and  Dam  (Scenic 

from  the  Arkansas  State  Line  to  intersection  with  Bayou  Bartholomew — 22 

miles). 

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River 

Bayou  Chauvin 

Ouachita  River— Columbia  Lock  and  Dam  to  vionesville 

Black  River — Corps  of  Engineers  Control  Structure  to  Red  River 

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River 

Bayou  Lafourcfie — near  Oakridge  to  Boeuf  River  near  Columbia  

Clear  Lake 

Joe's  Bayou — Headwaters  to  Bayou  Macon  

Tensas  River — Headwaters  to  Jonesville  (ir)duding  Tensas  Bayou) 

Lake  St.  Joseph  (Oxbow  Lake)  

Ouachita  River— Columbia  Lock  .." 

Bayou  de  L'Outre— Aritansas  State  to  Ouachita  River  (Scenk:) 

Comey  Bayou — from  Aricansas  State  Line  to  Comey  Lake  (Sceruc)  

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River 

Bayou  Lafourche — near  Oakndge  to  Boeuf  River  near  Columbia  

Clear  Lake 

Joe's  Bayou— Headwaters  to  Bayou  Macon 

Tensas  River — Headwaters  to  Jor>esville  (including  Tensas  Bayou) 

Lake  St.  Joseph  (Oxbow  Lake)  

Bayou  Chauvin — Headwaters  to  Ouachita  River 

Middto  Fork  of  Bayou  D'A(t>onne — From  origin  to  Bayou  D'Art>onne  Lake 

(Scenic). 
Turkey  Creek-  Headwaters  to  Turkey  Creek  Cutoff  and  Turkey  Creek  Cutoff 

to  Big  Creek  including  Glade  Slough. 

Clear  Lake 

Bayou  Macon  

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenk:)  

Boeuf  River— Aitonsas  State  Line  to  Ouachita  River „ 

Big  Creek— Headwaters  to  Boeuf 


Bayou  Macon  

Joe's  Bayou — Headwaters  to  Bayou  Macon  

Tensas  River — Headwaters  to  Jor>esville  including  Tensas  Bayou 


Bayou  Bonne  Wee — Headwaters  to  Boeuf  River 

Bayou  Lafourche — near  Oakridge  to  Boeuf  River  near  Columbia 

Castor  Creek— Headwaters  to  Little  River 

Bayou  Louis  

Boeuf  River— Aitensas  State  line  to  Ouachita  River 

Bayou  Chauvin 

Boeuf  River— Aritansas  State  Line  to  Ouachita  River 

Big  Creek— Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou) 

Bayou  Lafourche — near  Oakridge  to  Boeuf  River  near  Columbia  

Clear  Lake 

Bayou  Macon — Artcansas  State  Line  to  Tensas  River 

Joe's  Bayou — Headwaters  to  Bayou  Macon  

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou) 

Lake  St.  Joseph  (Oxbow  Lake)  

Bayou  Chauvin 

Boeuf  River— Aricansas  State  Line  to  Ouachita  River 

Big  Creek— Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou) 

Bayou  Lafourche — near  Oakridge  to  Boeuf  River  near  Columbia  

Bayou  Macon — Aritansas  State  Line  to  Tensas  River 

Tensas  River— Headwaters  to  Jonesville  (including  Tensas  Bayou) 


Priority  organics  (Phenols,  and  1,2- 

.   Dk:hloroethane). 

Priority  organics  (PCBs, 

Tetrachloroethane, 

Hexachlorobenzene, 

Hexachlorobutadiene,  and 

Bromoform). 
Suspended  solids. 
Turbidity. 
Chlorides. 
Dioxins. 
Dioxins. 
Mercury. 


Nitrogen. 

Noxious  aquatic  plants. 

Nutrients. 

Nutrients. 

Nutrients. 

Nutrients. 

Nutrients. 

Nutrients. 

Nutrients. 

Nutrients. 

Organc  enrichment/low  DO. 

Organk:  enrichment/low  DO. 

Organk:  enrichnr>ent/low  DO. 

Organk:  enrichment/k)w  DO. 

Organk:  enrichnr)ent/tow  DO. 

Organk:  enrichment/low  DO. 

Organk:  enrichment/k>w  DO. 

Organic  enrichment/low  DO. 

Organk:  enrichment/k>w  DO. 

Pathogen  indk:alors. 

Pathogen  indicators. 

PatfK)gen  indk»tors. 

PatfK>gen  indicators. 
Pathogen  indk:ators. 
Pathogen  Indicators. 
Pestk:ides    (Cartmfuran,    DDT,    and 

Toxaphene). 
Pestickjes  (Carbofuran,  Atrazlne,  DDT, 

and  Methyl  Parathion). 
Pestkades  (DDT). 
Pestk^des  (Carbofuran,  end  DDT). 
Pestk:kJes    (Carbofuran.    Toxaphene, 

and  DDT). 
Phosphorus. 

Priority  organk:s  (Dioxins). 
Salinity/TDS. 
Siltatkxi. 
Siltation. 

Suspended  solids. 
Suspended  solids. 
Suspended  sdkls. 
Suspended  solids. 
Suspended  solids. 
Suspended  solids. 
Suspended  solids. 
Suspended  solids. 
Suspended  solkls. 
Turbidity. 
Turbidity. 
Tuft)kJity. 
TurtJklity. 
Turt)klity. 
TurbkHty. 


EPA  requested  the  public  to  provide  EPA  with  any  significant  data  or  information  that  may  impact  the  98  TMDLs 
in  67  FR  15196  (March  29,  2002).  The  comments  received  and  EPA's  response  to  comments  may  be  foimd  at  www.epa.gov/ 
region6/water/tmdl.htm. 
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Final  Agency  Action  Removing  20 
Waterfaody/PoUutant  Combinations  for 
Waters  Located  Within  the  Calcasieu 
and  Ouachita  Basins  From  the 
Louisiana  303(d)  List  Because  TMDLs 
Are  Not  Needed 


Subsegment 


030301 

030302 
030306 
030901 
030901 
030302 
030303 
030304 
030305 
030401 

030402 
080102 
080901 
080905 

081401 
081001 
081402 
081609 
080901 
080903 


Watertxxly  name 

Calcasieu  River  and  Ship  Channel — Saltwater  Barrier  to  Moss. Lake  (Estua- 
rine) (includes  Coon  Island  and  Ckx>ney  Island  Loops). 

•Lake  Charies  (Estuarine)  

Bayou  Verdine 

Bayou  D'Inde — Headwaters  to  Catoasieu  River  (Estuarine)  

Bayou  D'Inde — Headwaters  to  Cak:asieu  River  (Estuarine)  

Lake  Charies  (Estuarine)  

Prien  Lake 

Moss  Lake  (Estuarine)  

Contraband  Bayou  (Estuarine)  

Calcasieu  River — Calcasieu  Ship  Channel  Below  Moss  Lake  to  the  Gulf  of 
Mexico  (Estuarine)  (Includes  Monkey  Island  Loop). 

Calcasieu  Lake  (Estuarine) 

Bayou  Chauvin — Headwaters  to  the  Ouachita  River  

Boeuf  River — Arkansas  State  Line  to  Ouachita  River 

Turkey  Creek — Headwaters  to  Turicey  Creek  Cutoff  and  Turkey  Creek  Cutoff 
to  Big  Creek  including  Glade  Slough. 

Dugdemona  River — Headwaters  to  junction  with  Big  Creek 

Bayou  Macon — Artcansas  State  Line  to  Tensas  River  

Dugdemona  River — From  Big  Creek  to  Little  River  

Hemphill  Creek— Headwaters  to  Catahoula  Lake  (includes  Hair  Creek) 

Boeuf  River — Arkansas  State  Line  to  Ouachita  River 

Big  Creek — Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou)  


Pollutant 


Ammonia. 

Non-priority  organics. 
Non-priority  organics. 
Non-priority  organics. 
OVner  inorganics. 
Priority  organics. 
Priority  organics. 
Priority  organics. 
Pnority  organics. 
Priority  organk». 

Priority  organk».  . 
Ammonia. 
Ammonia. 
Ammonia. 

Dioxins. 

Nutrients. 

Organk:  enrichnr>ent/k>w  DO. 

Organk:  enrichment/tow  DO. 

Phosphorus. 

Phosphorus. 


EPA  requested  the  public  to  provide 
tb  EPA  any  significant  data  or 
information  that  may  impact  the 
determinations  that  20  TMDLs  are  not 
needed  in  67  FR  15196  (March  29, 
2002).  The  comments  received  and 
EPA's  response  to  comments  may  be 
found  at  www.epa.gov/region6/water/ 
tmdl.htm. 

Dated:  May  31,  2002. 
Oscar  Ramirez,  Jr., 

Acting  Director,  Water  Quality  Protection 
Division,  Region  6. 

(FR  Doc.  02-14498  Filed  6-12-02;  8:45  am] 

■NJJNQ  CODE  6560-40-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7227-4] 

Clean  Water  Act  Section  303(d):  Final 
Agency  Action  on  11  Total  Maximum 
Dally  Loads  (TMDLs)  and  Final  Agency 
Action  on  4  Determinations  That 
TMDLs  Are  Not  Needed 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  annoimces  final 
agency  action  on  11  TMDLs  prepared  by 
EPA  Region  6  for  waters  listed  in  ' 
Louisiana's  Ouachita  river  basin,  under 
section  303(d}  of  the  Clean  Water  Act 
(CWA).  This  notice  also  aimoimces  final 
agency  action  removing  4  waterbody/ 
pollutant  combinations  from  the 
Louisiana  303(d)  list  because  TMDLs  are 
not  needed.  The  EPA  evaluated  these 
waters  and  prepared  the  11  TMDL  in 
response  to  a  consent  decree  entered  in 
the  lawsuit  Sierra  Club,  et  al.  v.  Clifford 
et  al.,  No.  96-0527,  (E.D.  La.}. 
Documents  fi^m  the  administrative 
record  files  for  the  4  determinations  that 
TMDLs  are  not  needed  eind  for  11  the 
TMDLs,  including  TMDL  calculations 
and  responses  to  comments,  may  be 
viewed  at  www.epa.gov/region6/water/ 
tmdl.htm.  The  administrative  record 
files  may  be  obtained  by  calling  or 
writing  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms.  Caldwell  to 
schedule  an  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Caldwell  at  (214)  665-7513. 


SUPPLEMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Qub  and  Louisiana 
Enviroimiental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  EPA,  styled  Sierra 
Club,  et  al.  v.  Clifford  et  al.,  No.  96- 
0527,  (E.D.  La.).  Among  other  claims, 
plaintiffs  alleged  that  EPA  failed  to 
establish  Louisiana  TMDLs  in  a  timely 
maimer. 

EPA  Takes  Final  Agency  Action  on  11 
TMDLs 

By  this  notice  EPA  is  taking  final 
agency  action  on  the  following  1 1 
TMDLs  for  waters  located  within  the 
Ouachita  river  basin: 


Sut>segment 


Watertxxly  name 

Bayou    Barttiolomew — Aritansas   State   Line   to   Dead   Bayou    (Lake   Bar- 
tholomew) (Scenic). 

Bayou  Bartholomew— Dead  Bayou  (Lake  Bartholomew)  to  Ouachita  River  

Black  River — Corps  of  Engineers  Control  Structure  to  Red  River 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenic)  


Pollutant 


(60401 

080402 
080302 
081602 


Mercury. 

Mercury. 

Organic  enrichment/low  DO. 

Siltation. 
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Subsegment 

Waterbody  name 

Pollutant 

080401  

080202  

080401  

081002  

081202  

081601  

081602  

Bayou  Barttiotomew — Arkansas  State  line  to  Dead  Bayou  Lake  (Barttiok>mew) 

(Scenk:). 

Bayou  Louis  

Bayou    Bartholomew — Arkansas    State    line   to    Dead    Bayou    (Lake    Bar- 

thok)mew)(Scenic). 

Joe's  Bayou — Headwaters  to  Bayou  Macon  

Lake  St.  Joseph  (Oxbow  Lake)  

Little  River— Conflueoce  of  Castor  Creek  and  Dugdemona  River  to  junction 

with  Bear  Creek  (Scenk:). 
Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenk:)  

Suspended  solids. 

TurtMdity. 
Turbidity. 

Turbidity. 
Turbidity. 
Turbidity. 

Turbidity. 

EPA  requested  the  pubUc  to  provide 
EPA  with  any  significant  data  or 
information  that  may  impact  the  11 
TMDLs  in  67  FR  19575  (April  22,  2002). 
The  comments  received  and  EPA's 


response  to  comments  may  be  found  at 
www.epa.gov/region6/water/tindl.htin. 


Final  Agency  Action  Removing  4 
Waterbody/Pollutant  Combinations  for 
Waters  Located  Within  the  Calcasieu 
and  Ouachita  River  Basins  From  the 
Louisiana  303(d)  List  Because  TMDLs 
Are  Not  Needed 


Subsegn>enl 

Waterbody  name 

Pollutant 

030201  

081401  

081401  

081503  

Cak:asieu  River— Confluence  with  Marsh  Bayou  to  Saltwater  Barrier  (Scenic) 

Dugdemona  River — Headwaters  to  junctkxi  with  Big  Creek 

DugdenfKxia  River— Headwaters  to  

Beaucoup  Creek — Headwaters  to  Castor  Creek „ 

Lead. 

Nutrients. 

Organk:  enrichment/low  DO. 

Organk:    enrichmenVlow    DO    (TMDL 

prevbusly  LDEQ  established  &  EPA 

approved). 

EPA  requested  the  public  to  provide 
to  EPA  any  significant  data  or 
information  that  may  impact  the 
determinations  that  4  TMDLs  are  not 
needed  in  67  FR  19575  (April  22.  2002). 
The  conunents  received  and  EPA's 
response  to  comments  may  be  foimd  at 
www.epa.gov/region6/water/tmdl.htm. 

Dated:  May  30,  2002. 

Oscar  Ramirez,  Jr., 

Acting  Director,  Water  Quality  Protection 
Division,  Region  6. 

[FR  Doc.  02-14499  Filed  &-12-02;  8:45  am) 

BIUJNG  COOE  6SaO-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7227-«] 

Clean  Water  Act  Section  303(d):  Rnai 
Agency  Action  on  151  Determinations 
That  TMDU  Are  Not  Needed 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTK)N:  Notice  of  availability. 

StNNMARY:  This  notice  announces  final 
agency  action  removing  151  waterbody/ 
pollutant  combinations  listed  in 
Louisiana's  Calcasieu  and  Ouachita 
river  blteins,  under  section  303(d)  of  the 
Clean  Water  Act  (CWA)  because  TMDLs 
are  not  needed.  The  EPA  evaluated 
these  waters  in  response  to  a  consent 
decree  entered  in  the  lawsuit  Sierra 
Club,  et  al.  v.  Clifford  et  al..  No.  96- 
0527,  (E.D.  La.).  Dociunents  hom  the 
administrative  record  files  for  the  151 
determinations  that  TMDLs  are  not 
needed,  including  responses  to 
comments,  may  be  viewed  at 
www.epa.gov/region6/water/tmdl.htm. 
The  administrative  record  files  may  be 
obtained  by  calling  or  writing  Ms. 
Caldwell  at  the  above  address.  Please 
contact  Ms.  Caldwell  to  schedule  an 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 


SUPPLEMENTARY  INFORMATION:  In  1996. 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  EPA,  styled  Sierra 
Club,  et  al.  v.  Clifford  et  al.  No.  96- 
0527,  (E.D.  La.).  Among  other  claims, 
plaintiffs  alleged  that  EPA  failed  to 
establish  Louisiana  TMDLs  in  a  timely 
manner. 

Final  Agency  Action  Removing  149 
Waterbody^ollutant  Combinations  for 
Waters  uicated  Within  the  Calcasieu 
and  Ouachita  River  Basins  From  the 
Louisiana  303(d)  List  Because  TMDLs 
Are  Not  Needed 


Subsegment 

Wateitxxly  name 

PoHutant 

030103  

Cateasieu— Rapides-Allen  Parish  line  to  confluence  with  Marsh  Bayou  (Sce- 
nic). 

Cak:asieu  River — Confluence  with  Marsh  Bayou  to  Salt-water  Barrier  

West  Fork  Cak:asieu  River— From  confluence  of  Beckwith  Creek  and  Htekory 
Brarx:h  to  Cak:asieu  River. 

Cadmium. 

030201  

030801  

Cadmkjm. 
Cadmium. 

030103  

030201  

Cak:asieu  River— RapkJes-AHen  Parish  Hne  to  confluence  with  Marsh  Bayou 

(ScenK). 
Cateasieu  River— Confluence  with  Marsh  Bayou  to  Salt-water  Barrier  

Copper. 
Copper. 
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Subsegment 


030801 

030702 
030801 

030702 
030306 
030901 
030301 

030302 
030401 

030402 
030901 
030201 
030103 

030201 
030103 

080301 

081501 
081401 
081601 

081602 
080101 

080501 
081611 
080903 
080901 
081603 
080609 
081402 
081601 

081602 
080610 

081201 
080301 

081501 
081604 
081402 
081401 
081601 

081602 
080101 

080201 
080101 

II 

080401 

080605 
080603 
080604 
080501 
081503 
080301 

081501 
081604 
080609 
081402 
081401 


Watertxxfy  name 

West  Fork  Calcasieu  River — From  confluence  of  Beckwith  Creek  and  Hickory 

Branch  to  Calcasieu  River. 

English  Bayou— Headwaters  to  Calcasieu  River 

West  Fork  Calcasieu  River — From  confluence  of  Beckwith  Creek  and  Hickory 

Branch  to  Calcasieu  River. 

English  Bayou — Headwaters  to  Calcasieu  River 

Bayou  Verdine  (Estuarine)  

Bayou  D'Inde — Headwaters  to  Calcasieu  River  (Estuarine)  

Calcasieu  River  and  Ship  Channel — Salt-water  Barrier  to  below  Moss  Lake 

(Estuarine,  includes  Coon  Island  and  Clooney  Island  Loops). 

Lake  Charles  (Estuarine)  

Calcasieu  River — Calcasieu  Ship  Channel  below  Moss  Lake  to  the  Gulf  of 

Mexico  (Estuarine,  includes  Monkey  Island  Loop). 

Calcasieu  Lake  (Estuarine) - 

Bayou  D'Inde — Headwaters  to  Cateasieu  River  (Estuarine) 

Calcasieu  River — Confluence  with  Marsh  Bayou  to  Salt-water  Barrier  

Calcasieu  River — Rapides-Allen  Parish  line  to  confluence  with  Marsh  Bayou 

(Scenic). 

Calcasieu  River— Confluence  with  Marsh  Bayou  to  Salt-water  Bamer  

Calcasieu  River — Rapides-Allen  Parish  line  to  confluence  with  Marsh  Bayou 

(Scenic). 
Black  River— Jonesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25, 

Serena). 

Castor  Creek — Headwaters  to  Little  River 

Dugdemona  River — Headwaters  to  junction  with  Big  Creek 

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junctkxi 

with  Bear  Creek  (Scenic). 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenic)  

Ouachita  River— Arkansas  State  Line  to  Columbia  Lock  and  Dam  (Scenic 

from  the  Arttansas  state  line  to  intersection  with  Bayou  Bartholomew — 22 

miles). 

Bayou  de  L'Outre — Ari^ansas  State  Line  to  Ouachita  River  (Scenic) 

Bayou  Funny  Louis  

Big  Creek— Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou)  

Boeuf  River — Arkansas  State  Line  to  Ouachita  River 

Catahoula  Lake 

Comey  Bayou — From  Corriey  Lake  to  Bayou  D'Artwnne  Lake  (Scenic) 

Dugdemona  River — From  Big  Creek  to  Little  River  

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junction 

with  Bear  Creek  (Scenic). 

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenic)  

Middle  Fori<  of  Bayou  D'Arbonne — From  origin  to  Bayou  D'Artx)nne  Lake 

(Scenic). 

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou)  

Black  River — Jonesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25, 

Serena). 

Castor  Creek — Headwaters  to  Little  River 

Catahoula  Lake  Diversion  Canal— Catahoula  Lake  to  Black  River 

Dugdemona  River — From  Big  Creek  to  Little  River 

Dugdemona  River — Headwaters  to  junction  with  Big  Creek 

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junction 

with  Bear  Creek  (Scenic). 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenic)  

Ouachita  River— Ari<ansas  State  Line  to  Columbia  Lock  and  Dam  (Scenic 

from  the  Aricansas  state  line  to  intersection  with  Bayou  Bartholomew — 22 

miles). 

Ouachita  River — Columbia  Lock  and  Dam  to  Jonesville 

Ouachita  River— Ari^ansas  State,  Line  to  Columbia  Lock  and  Dam  (Scenk: 

from  the  Arkansas  state  line  to  intersection  with  Bayou  Bartholomew— 22 

miles). 
Bayou  Bartholomew— Aricansas  State  Line  to  Dead  Bayou  (Lake  Bartholomew 

Scenic). 
Bayou  D'Arbonne — From  Bayou  D'Artwnne  Lake  to  Ouachita  River  (Scenic)  ... 

Bayou  D'Arlxxine — From  Lake  Clait>ome  to  Bayou  D'Artwnne  Lake 

Bayou  D'Artwnne  Lake : 

Bayou  de  L'Outre — Arkansas  State  Line  to  Ouachita  River  (Scenk:)  

Beaucoup  Creek — Headwaters  to  Castor  Creek 

Black  River — Jonesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25, 

Serena). 

Castor  Creek — Headwaters  to  Little  River 

Catahoula  Lake  Diversion  Canal — Catahoula  Lake  to  Black  River  

Comey  Bayou — From  Comey  Lake  to  Bayou  D'Artxjnne  Lake  (Scenk:)  

Dugdemona  River— From  Big  Creek  to  Little  River  

Dugdemona  River — Headwaters  to  junction  with  Big  Creek 


Pollutant 


Copper. 

Lead. 
Lead. 

Mercury. 
Oil  &  Grease. 
Oil  &  Grease 
Pathogen  Indicators. 

Pathogen  Indicators. 
Pathogen  Indicators. 

Pathogen  Indteators. 
Pathogen  Indicators. 
Suspended  Solids. 
Suspended  Solids. 

TurbkJity. 
Turbidity. 

Cadmium. 

Cadmium. 
Cadmium. 
Cadmium. 

Cadmium. 
Cadmium. 


Chlorides. 
Chlorides. 
Chlondes. 
Chlorides. 
Chlorides. 
Chlorides. 
Chlorides. 
Chlorides. 

Chlorides. 
Chlorides. 

Chlorides. 
Copper. 

Copper. 
Copper. 
Copper. 
Copper. 
Copper. 

Copper. 
Copper. 


Copper. 

Dioxins,  Priority  Organics. 


Lead. 

Lead. 
Lead. 
Lead. 
Lead. 
Lead. 
Lead. 

Lead. 
Lead. 
Lead. 
Lead. 
Lead. 
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Subsegment 


081601  

081602  

080610  

080101  

080201  

081201  

080605  

080501  

080904  

080301  

080901  

081501  

081402  

081401  

080201  

081401   

081601   

081203 

081501  

081601 

081602  

081611  

081603 

081001  

081203  

080401  

080603  

081201 

080905  

080401   

080904  

081501  

081609  

080902  

080301  

080302  

080910  

080909  

081202  

080101  

080201  

080905  .• 

080401  

080904  

080202  

081203  

080102  

080501   

080903  

081603  

080609  

081402  

081601   

081602  

080610  

081201   

080901  ., 


Waterbody  name 

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junction 

with  Bear  Creek  (Scenk;). 

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenic) 

Middle  Fork  of  Bayou  D'Artwnne — From  origin  to  Bayou  D'Arbonne  Lake 

(Scenic). 
Ouachita  River— Arkansas  State  Line  to  Columbia  Lock  and  Dam  (Scenic 

from  the  Arkansas  state  line  to  intersectk>n  with  Bayou  Bartholomew — 22 

miles). 

Ouachita  River — Columbia  Lock  and  Dam  to  Jonesville 

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou) 

Bayou  D'Art)onne — From  Bayou  D'Artxinne  Lake  to  Ouachita  River  (Scenk:)  ... 

Bayou  de  L'Outre — Arkansas  State  Line  to  Ouachita  River  (Scenic)  

Bayou  Lafourcfie — Near  Oakridge  to  Boeuf  River  near  Columbia 

Black  River-^onesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25, 

Serena). 

Boeuf  River— Arkansas  State  Line  to  Ouachita  River 

Castor  Creek — Headwaters  to  Little  River 

Dugdemona  River — From  Big  Creek  to  Little  River  

Dugdemona  River — Headwaters  to  junction  with  Big  Creek 

Ouachita  River — Columbia  Lock  and  Dam  to  Jonesville 

Dugdemona  River — Headwaters  to  junction  with  Big  Creek 

Little  River — Confluence  of  Ceistor  Creek  and  Dugdemona  River  to  junction 

with  Bear  Creek  (Scenic). 

Lake  Bruin  (Oxbow  Lake)  ., 

Castor  Creek — Headwaters  to  Little  River 

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junctk>n 

with  Bear  Creek  (Scenk:). 

Little  River— From  Bear  Creek  to  Catatioula  Lake  (Scenic)  

Bayou  Funny  Louis < 

Catahoula  Lake •. 

Bayou  Macon — Arkansas  State  Line  to  Tensas  River  

Lake  Bruin  (Oxbow  Lake) 

Bayou  Bartholomew — Arkansas  State  Line  to  Dead  Bayou  (Lake  Barthokxnew 

Scenk:). 

Bayou  D'Arbonne — From  Lake  Claiborne  to  Bayou  D'Arbonne  Lake 

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou) 

Turkey  Creek — Headwaters  to  Turkey  Creek  Cutoff  and  Turkey  Creek  Cutoff 

to  Big  Creek  including  Glade  Slough. 
Bayou  Bartfiolomew — Arkansas  State  Line  to  Dead  Bayou  (Lake  Bartholomew 

Scenk:). 

Bayou  Lafourche — Near  Oakridge  to  Boeuf  River  near  Columbia 

Castor  Creek — Headwaters  to  Little  River 

Hemphill  Creek — Headwaters  to  Catahoula  Lake  (includes  Hair  Creek) 

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River 

Black  River — Jonesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25, 

Serena). 

Black  River — Corps  of  Engineers  Control  Structure  to  Red  River „ 

Clear  Lake 

Crew  Lake ". 

Lake  St.  Joseph  (Oxt>ow  Lake)  

Ouachita  River— Aritansas  State  Line  to  Columbia  Lock  and  Dam  (Scenk: 

from  the  Ari^ansas  state  line  to  intersectk)n  with  Bayou  Bartholonf>ew — 22 

miles). 

Ouachita  River — ColumtJia  Lock  and  Dam  to  Jonesville 

Turkey  Creek — Headwaters  to  Turkey  Creek  Cutoff  and  Turkey  Creek  Cutoff 

to  Big  Creek  including  Glade  Slough. 
Bayou  Bartholomew — Arttansas  State  Line  to  Dead  Bayou  (Lake  Bartholomew 

Scenic). 

Bayou  Lafourche — Near  Oakridge  to  Boeuf  River  near  Columbia 

Bayou  Louis  

Lake  Bruin  (Oxbow  Lake)  

Bayou  Chauvin 

Bayou  de  L'Outre — Arttansas  State  Line  to  Ouachita  River  (Scenk:) 

Big  Creek — Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou)  

Catahoula  Lake 

Comey  Bayou — From  pomey  Lake  to  D'Arbonne  Lake  

Dugdemona  River — From  Big  Creek  to  Little  River  

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junction 

with  Bear  Creek  (Scenic). 

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenk:)  

Middle  Fork  of  Bayou  D'Artmnne — From  origin  to  Bayou  D'Arbonne  Lake 

(Scenk:). 

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou) 

Boeuf  River— Ari<ansas  State  Line  to  Ouachita  River 


Pollutant 


Lead. 

Lead. 
Lead. 

Lead. 


Lead. 

Lead. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Non-Priority  Organics. 

Non-Priority  Organics. 

Nutrients. 
Oil  &  Grease. 
Oil  &  Grease. 

Oil  &  Grease. 

Oil  &  Grease.  ' 

Oil  &  Grease. 

Organk:  Enrichment/Low  DO. 

Organk:  Enrichment/Low  DO. 

Other  InorganKis. 

Other  lnorgank:s. 
Other  Inorganics. 
Other  lnorgank:s. 

Pathogen  lndk:ators. 

Pathogen  lndk:ators. 
Pathogen  lndk:ators. 
Pathogen  Indicators. 
Pesticides. 
Pestk:ides. 

Pestk:ides. 
Pestk:kJes. 
PestKides. 
Pestk:ides. 
Pestk:ides. 


Pesticides. 
Pesticides. 

PestKkJes. 

Pestk:ides. 

Pestk:ides. 

Pestk:ides. 

pH. 

Salinity/TDS. 

Salinity/TDS. 

Salinity/TDS. 

Salinity/TDS. 

Salinity/TDS. 

Salinity/TDS. 

Salinity/TDS. 
Salinity/TDS. 

Salinity/TDS. 
Salinity/TDS. 
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Subsegment 


081611 
080302 
081602 
080201 
080501 
081611 
080903 
080901 
081501 
081603 
080609 
081402 
081601 

081602 
080610 

081201 
080401 

080902 
080605 
080603 
081501 
080609 
080905 

080101 


081402 
081601 

081602 
080905 

080401 

081611 
080610 

080101 


380301 


Waterbody  name 

Bayou  Funny  Louis  

Black  River— Corps  of  Engineers  Control  Structure  to  Red  River 

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenic)  

Ouachita  River — Columbia  Lock  and  Dam  to  Jonesville 

Bayou  de  L'Outre — Arkansas  State  Line  to  Ouachita  River  (Scenic)  

Bayou  Funny  Louis  

Big  Creek — Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou)  

Boeuf  River — Arkansas  State  Line  to  Ouachita  River 

Castor  Creek — Headwaters  to  Little  River 

Catahoula  Lake 

Comey  Bayou — From  Comey  Lake  to  Bayou  D'Artwnne  Lake  (Scenic)  

Dugdemona  River — From  Big  Creek  to  Little  River 

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junction 

with  Bear  Creek  (Scenic). 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenic)  

Middle  Fori(  of  Bayou  D'Artx>nne —  From  origin  to  Bayou  D'Arlxmne  Lake 

(Scenic). 

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou) 

Bayou  Bartholomew — Ari<ansas  State  Line  to  Dead  Bayou  (Lake  Bartholomew 

Scenic). 

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River 

Bayou  D'Artxjnne — From  Bayou  D'Artxjnne  Lake  to  Ouachita  River  (Scenic)  ... 

Bayou  D'ArtJonne — From  Lake  Claibome  to  Bayou  D'Art)onne  Lake  .....'. 

Castor  Creek — Headwaters  to  Little  River 

Comey  Bayou — From  Comey  Lake  to  Bayou  D'Artwnne  Lake  (Scenk:)  

Turi<ey  Creek — Headwaters  to  Turi<ey  Creek  Cutoff  and  Turttey  Creek  Cutoff 

to  Big  Creek  including  Glade  Slough. 
Ouachita  River — Arkansas  State  Line  to  Columbia  Lock  and  Dam  (Scenk; 

from  the  Aricansas  state  line  to  intersection  with  Bayou  Bartholomew — 22 

miles). 

Dugdemona  River — From  Big  Creek  to  Little  Creek  

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junction 

with  Bear  Creek  (Scenic). 

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenic)  

Turi^ey  Creek — Headwaters  to  Turicey  Creek  Cutoff  and  Turkey  Creek  Cutoff 

to  Big  Creek  including  Glade  Slough. 
Bayou  Bartholomew — Arkansas  State  Line  to  Dead  Bayou  (Lake  Bartholomew 

Scenic). 

Bayou  Funny  Louis 

Middle  Fori<  of  Bayou  D'Artxjnne — From  origin  to  Bayou  D'Arbonne  Lake 

(Scenic). 
Ouachita  River— Aricansas  State  Line  to  Columbia  Lock  and  Dam  (Scenic 

from  the  Ari<ansas  state  line  to  intersection  with  Bayou  Bartholomew — ^22 

miles). 
Black  River — Jonesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25, 

Serena). 


Pollutant 


Salinity/TDS. 

Siltation. 

Siltation. 

Siltation. 

Sulfates. 

Sulfates. 

Sulfates. 

Sulfates. 

Sulfates. 

Sulfates. 

Sulfates. 

Sulfates. 

Sulfates. 

Sulfates. 
Sulfates. 

Sulfates. 
Suspended  Solids. 


Suspended 
Suspended 
Suspended 
Suspended 
Suspended 
Suspended 


Solids. 
Solids. 
Solids. 
Solids. 
Solids. 
Solids. 


Suspended  Solids. 


Turbidity. 
Turt>idity. 

Turbidity. 
Turbidity. 

TurbkJity. 

Turbklity. 
Turbidity. 

Turt)idity. 


Unknown  Toxicity. 


EPA  requested  the  public  to  provide 
SPA  with  any  significant  data  or 
nformation  that  may  impact  the 
ileterminations  that  149  TMDLs  are  not 
aeeded  in  67  FR  6922  (February  14, 
2002).  The  comments  received  and 
SPA's  response  to  comments  may  be 


foimd  at  www.epa.gov/region6/water/ 
tmdl.htm. 


Final  Agency  Action  Removing  2 
Waterbody /Pollutant  Combinations  for 
Waters  Located  Within  the  Calcasieu 
River  Basin  From  the  Louisiana  303(d)  - 
List  Because  TMDLs  Have  Been 
Previously  Received  from  the  Louisiana 
Department  of  Environmental  Quality 
and  approved  by  EPA 


Subsegment 


Watertxxfy  name 


Pollutant 


030702 


English  Bayou — Headwaters  to  Calcasieu  River 


Organk:  enrichment/low  DO,  Nutrients. 
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Dated:  May  30,  2002. 
Oscar  Ramirez,  Jr., 

Acting  Director.  Water  Quality  Protection 

Division.  Region  6. 

[FR  Doc.  02-14500  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  6S60-40-P 


EXECUTIVE  OFHCE  OF  THE 
PRESIDENT 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Office  of  National  Drug  Control 
Policy. 

summary:  The  National  Youth  Anti- 
Drug  Media  Campaign  invites  comments 
on  the  submission  for  0MB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  15, 
2002. 

AOOflESSES:  Written  comments  should 
be  addressed  to  the  Office  of  National 
Drug  Control  Policy,  Attention:  Gem 
Benoza,  New  Executive  Office  Building, 
Washington,  DC  20503  or  shoiild  be 
electronically  mailed  to 
Gbenoza@ondcp.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
title;  (3)  sununary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Type  of  Review:  New. 

Title:  Customer  Satisfaction  Survey  of 
Commimity  Coalitions  with  Community 


Drug  Prevention  Public  Service 
Advertising  Campaign. 

Frequency:  Two  times  in  one  year. 

Affected  Public:  Community  Anti- 
Drug  Coalitions. 

Reporting  and  Recordkeeping  Hour 
Burden:  None. 

Responses:  Estimate  520. 

Burden  Hours:  52  hours. 

Abstmct:  ONDCP  and  the  Advertising 
Coimcil  will  use  the  information  to 
ascertain  whether  the  PSA  campaign 
and  related  activities  increase 
participation  in  local  coalitions  and  to 
identify  changes  that  could  improve 
ONDCP's  service  to  its  member 
coalitions.  Such  information  might 
reveal  that  certain  sectors  of  the 
community  {i.e.,  faith  groups, 
businesses,  etc.)  are  under- targeted,  and 
thus  guide  ONDCP  to  re-focus  outreach 
efforts.  All  information  will  be 
distributed  internally  only. 

Dated:  June  7.  2002. 
Alan  Levitt, 

Director,  National  Youth  Anti-Drug  Media 

Campaign. 

[FR  Doc.  02-14897  Filed  6-12-02;  8:45  am) 

BILLING  CODE  3iaO-02-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

June  6,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction  ■ 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  12,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman  or  Leslie  Smith, 
Federal  Communications  Commission, 
Room  1-C804  or  Room  1-A804,  445 
12th  Street,  SW,  Washington,  DC  20554 
or  via  the  Internet  to  jboley@fcc.gov  or 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0075. 

Ti^ye;  Application  for  Consent  to 
Assign  Construction  Permit  or  License 
for  TV  or  FM  Translator  Station  or  Low 
Power  Television  Station  or  to  Transfer 
Control  of  Entity  Holding  TV  or  FM 
Translator  or  Low  Power  Television 
Station. 

Form  No. :  FCC  Form  345 . 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  320. 

Estimated  Time  Per  Response:  8  hours 
(1  hour  applicant  burden;  7  hours 
contract  costs). 

Frequency  of  Response: 
Recordkeeping  requirement;  on 
occasion  reporting  requirement,  third 
party  disclosure  requirement. 

Total  Annual  Burden:  320  hours. 
.     Total  Annual  Cost:  $516,140. 

Needs  and  Uses:  Filing  of  the  FCC 
Form  345  is  required  when  applying  for 
authority  for  assignment  of  license  or 
permit,  or  for  consent  to  transfer  of 
control  of  corporate  licensee  or 
permittee  for  an  FM  or  TV  translator 
station,  or  low  power  TV  station.  This 
collection  also  includes  the  third  party 
disclosine  requirement  of  Section 
73.3580.  This  section  requires  local 
public  notice  in  a  newspaper  of  general 
circulation  of  the  filing  of  all 
applications  for  assignment  of  license/ 
permit.  This  notice  must  be  completed 
within  30  days  of  the  tendering  of  the 
application.  A  copy  of  this  notice  must 
be  placed  in  the  public  inspection  file 
along  with  the  application.  The  form 
has  been  revised  to  include 
inadvertently  omitted  information.  The 
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data  is  used  by  FCC  staff  to  determine 
if  the  applicant  meets  basic  statutory 
requirements  to  operate  the  station. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

[FT?  Doc.  02-14912  Filed  6-12-02;  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-1321] 

Consumer/Disability 
Telecommunications  Advisory 
Committee 

AGENCY:  Federal  Conununications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  announces  the 
date,  time,  and  agenda  for  the  next 
meeting  of  the  Consumer/Disability 
Telecommunications  Advisory 
Committee  (hereinafter  "the 
Committee"),  whose  purpose  is  to  make 
recommendations  to  the  Commission 
regarding  consimier  and  disability 
issues  within  the  jurisdiction  of  the 
Commission  and  to  facilitate  the 
participation  of  consmners  (including 
people  with  disabilities  and 
underserved  populations)  in 
proceedings  before  the  Commission. 
DATES:  The  meeting  of  the  Committee 
wall  take  place  on  Friday,  June  28,  2002, 
from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  Committee  will  meet  at 
the  Federal  Communications 
Commission,  445  12th  Street  SW., 
Washington,  DC  20554.  Room  TW- 
C305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Marshall,  Designated  Federal 
Officer,  Consiuner/Disability 
Telecommunications  Advisory 
Committee,  Consumer  &  Governmental 
Affairs  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554. 
Telephone  202-418-2809  (voice)  or 
202-418-0179  (TTY);  Email: 
cdtac@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  By  Public 
Notice  dated  and  released  June  7,  2002, 
the  Federal  Communications 
Commission  aimounced  the  next 
meeting  of  its  Consumer/Disability 
Telecommunications  Advisory 
Committee.  The  establishment  of  the 
Committee  had  been  announced  by 
Public  Notice  dated  November  30,  2000, 
15  FCC  Red  23798,  as  published  in  the 
Federal  Register  (65  FR  76265, 
December  6,  2000).  At  the  June  28,  2002 


meeting,  the  Committee  will  receive  and 
consider  a  report  of  its  disability 
subcommittee  and  will  also  entertain  a 
report  from  its  ad  hoc  working  group  on 
the  Commission's  informal  consumer 
complaint  processes  and  outreach 
efforts.  The  Committee  will  also 
consider  a  report  of  its  ad  hoc  working 
group  on  Committee  operations  and 
structure,  which  wiU  address  primarily 
issues  relating  to  the  Committee's  re- 
chartering.  The  Committee  will  make 
recommendations  to  the  Federal 
Communications  Commission  as 
appropriate,  and  may  also  consider 
other  matters  with  in  the  mandate  of  its 
Charter. 

Availability  of  Copies  and  Electronic 
Accessibility 

A  copy  of  the  Jime  28,  2002  Public 
Notice  is  available  in  alternate  formats 
(Braille,  cassette  tape,  large  print  or 
diskette)  upon  request.  It  is  also  posted 
on  the  Commission's  website  at 
www.fcc.gov/cgb/cdtac.  The  Committee 
meeting  will  be  broadcast  on  the 
Internet  in  Real  Audio/Real  Video 
format  with  captioning  at  www.fcc.gov/ 
cgb/cdtac.  The  meeting  will  be  sign 
language  interpreted  and  realtime 
transcription  and  assistive  listening 
devices  will  also  be  available.  The 
meeting  site  is  fully  accessible  to  people 
with  disabilities.  Copies  of  meeting 
agendas  and  handout  material  will  also 
be  provided  in  accessible  formats. 
Meeting  minutes  will  be  available  for 
public  inspection  at  the  FCC 
headquarters  building  and  will  be 
posted  on  the  Commission's  web  site  at 
www.fcc.gov/cgb/cdtac. 

Committee  meetings  will  be  open  to 
the  public  and  interested  persons  may 
attend  the  meetings  and  communicate 
their  views.  Members  of  the  public  will 
have  an  opportunity  to  address  the 
Committee  on  issues  of  interest  to  them 
and  the  Committee.  Written  comments 
for  the  Committee  may  also  be  sent  to 
the  Committee's  Designated  Federal 
Officer,  Scott  Marshall.  Notices  of  future 
meetings  of  the  Committee  will  be 
published  in  the  Federal  Register. 

Federal  Communications  Commission. 

Robert  N.  Mirelson, 

Deputy  Bureau  Chief,  Consumer  &• 

Governmental  Affairs  Bureau. 

[FR  Doc.  02-14911  Filed  6-12-02;  8:45  ami 

BuuNQ  cooe  6n2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2556]    ' 

Petttions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

June  7.  2002. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  this  doaunent 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW, 
Washington,  DC,  or  may  be  purchased 
from  the  Conunission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  June  28,  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Telephone  Number 
Portability  (CC  Docket  No.  95-116), 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-98),  Numbering  Resource 
Optimization  (CC  Docket  No.  99-200). 

Number  of  Petitions  Filed:  7. 

Morlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-14909  Filed  6-12-02;  8:45  am] 

wumo  coot  sn  2-01 -H 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Itoeting 

AGENCY:  Federal  Election  Commission. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thiu-sday,  June  20,  2002,  meeting  open 

to  the  public.  This  meeting  has  been 

cancelled. 

DATE  AND  TIME:  Tuesday,  June  18,  2002 

at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Tide  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Wednesday,  June  19, 
2002  at  10  a.m. 
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PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DtSCUSSED: 

Correction  and  approval  of  minutes. 
Final  rules  and  explanation  and  ' 
justification  on  soft  money. 
Administrative  matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

(FR  Doc.  02-15088  Filed  6-11-02;  2:19  pm] 

BIUMQ  COM  C71S-01-M 


FEDERAL  RESERVE  SYSTEM 

Changs  In  Bank  Control  Noticas; 
Acquisition  of  Sharss  of  Banic  or  Banic 
Holding  ComfMnIss 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  R^ulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  thai 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  27, 
2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  m.  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Thomas  A.  Vann.  Washington, 
North  Carolina,  individually  and 
together  with  the  following  members  of 
his  immediate  family:  Lee  M.  Vann, 
Washington,  North  Carolina;  Edward  W. 
Vaim,  Rocky  Mount,  North  Carolina; 
Emily  D.  Vann,  Rocky  Moxmt,  North 
Carolina;  Richard  S.  Vaim,  Winston- 
Salem,  North  Carolina;  Patricia  H.  Vann, 
Winston-Salem,  North  Carolina;  Lynn 
M.  Forbes,  Greenville,  North  Carolina; 
and  Elizabeth  W.  Honeycutt,  Greenville, 
North  Carolina;  to  acquire  voting  shares 
of  First  South  Bancorp,  Inc., 
Washington,  North  Carolina,  and 
thereby  indirectly  acquire  voting  shares 
of  First  South  Bank,  Washington,  North 
Carolina. 


Board  of  Governors  of  the  Federal  Reserve 
System,  June  7,  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  02-14858  Filed  6-12-02;  8:45  am) 

BIUJNG  CODE  6210-01-« 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Margers  of  Banit  Holding  Companlas 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  (A  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jtily  8,  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello.  Vice  President)  1000 
Peachtree  Street,  N.E.,  Adanta,  Georgia 
30309-4470: 

1.  CenterState  Banks  of  Florida,  Inc.. 
Winter  Haven,  Florida;  to  acquire  100 
percent  of  the  voting  shares  of 
CenterState  Bank  of  Florida,  Winter 
Haven,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Pinnacle  Bancorp,  Inc.,  Central 
City,  Nebraska;  to  acquire  100  percent  of 


the  voting  shares  of  Keene  Bancorp, 
Inc.,  Keene,  Texas,  and  thereby 
indirectly  acquire  Nichols  Bancshares, 
Inc.,  Dover,  Delaware,  and  its  subsidiary 
First  State  Bank,  Keene,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  7.  2002. 

Robert  deV.  Frierson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  02-14859  Filed  6-12-02;  8:45  am] 

BILLING  COOe  8210-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlca  of  tha  Sacretary 

Masting  of  tlia  National  Human 
Rasaarch  Protactiona  Advisory 
Committaa  (NHRPAC) 

agency:  Office  of  Public  Health  and 

Science,  Office  for  Himxan  Research 

Protections. 

ACTION:  Notice  of  July  30-31,  2002 

meeting. 

SUMMARY:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Human  Research  Protections 
Advisory  Committee  (NHRPAC). 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  listed  below. 
Individuals  planning  on  attending  the 
meeting  and  who  want  to  ask  questions 
must  submit  their  requests  in  vsrriting  in 
advance  of  the  meeting  to  the  contact 
person  listed  below. 

DATES:  The  Committee  will  hold  its  next 
meeting  on  July  30-31,  2002.  The 
meeting  will  convene  EST  from  8:30 
a.m.  to  its  recess  at  approximately  5:30 
p.m.  on  Jidy  30  and  resume  at  8:30  a.m. 
to  5:00  p.m.  on  July  31. 
ADDRESSES:  Four  Points  Sheraton,  1201 
K  Street,  N.W.,  Washington,  D.C.  20005 
(202) 289-7600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keisha  Johnson,  Program  Assistant, 
National  Human  Research  Protections 
Advisory  Committee,  Office  for  Human 
Research  Protections,  The  Tower 
Building,  1101  Wootton  Parkway,  Suite 
200,  Rockville,  Maryland  20852,  (301) 
435-4917.  The  electronic  mail  address 
is:  kjohnson&osophs. dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
National  Human  Research  Protections 
Advisory  Committee  was  established  on 
June  6.  2000,  to  provide  expert  advice 
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and  recommendations  to  the  Secretary 
of  HHS,  Assistant  Secretary  for  Health, 
the  Director,  Office  for  Human  Research 
Protections,  and  other  departmental 
officials  on  a  broad  range  of  issues  and 
topics  pertaining  to  or  associated  with 
the  protection  of  human  research 
subjects. 

Information  about  NHRPAC,  and  the 
draft  agenda  for  the  Committee's  July 
2002  meeting,  will  be  posted  on  the 
NHRPAC  website  at:  http:// 
ohrp.osophs.dhhs.gov/nhrpac/ 
nhrpac.htm. 

Dated:  June  5,  2002. 
Greg  Koski, 

Executive  Secretary,  National  Human 
Research  Protections  Advisory  Committee. 
(FR  Doc.  02-14948  Filed  6-12-02;  8:45  am] 

BILLING  COOE  41S0-2S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[60Day-02-61] 

Propoaad  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

I '  In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Youth  Media  Campaign  Awareness 
and  Reaction  Tracking  Study — New — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC).  CDC's  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Office  of  the 
Director,  Youth  Media  Campaign, 
proposes  to  conduct  ongoing  monitoring 
of  the  awareness  and  reaction  to  the 
brand  and  messages  of  the  Youth  Media 
Campaign.  In  FY  2001,  Congress 
established  the  Youth  Media  Campaign 
at  the  Centers  for  Disease  Control  and 
Prevention  (CDC).  Specifically,  the 
House  Appropriations  Language  said: 
The  Committee  believes  that,  if  we  are 
to  have  a  positive  impact  on  the  future 
health  of  the  American  population,  we 
must  change  the  behaviors  of  oiu* 
children  and  young  adults  by  reaching 
them  with  important  health  messages. 
CDC,  working  in  collaboration  with 
federal  partners,  is  coordinating  an 
effort  to  plan,  implement,  and  evaluate 
a  campaign  designed  to  clearly 
commimicate  messages  that  will  help 
kids  develop  habits  that  foster  good 
health  over  a  lifetime. 

The  Campaign  will  be  based  on 
principles  that  have  been  shown  to 
enhance  success,  including:  designing 
messages  based  on  research;  testing 
messages  with  the  intended  audiences; 
involving  yoimg  people  in  all  aspects  of 
Campaign  planning  and 
implementation;  enlisting  the 
involvement  and  support  of  parents  and 


other  influencers;  tracking  the 
Campaign's  effectiveness  and  revising 
Campaign  messages  and  strategies  as 
needed. 

For  the  Campaign  to  be  successful, 
ongoing  monitoring  of  the  campaign's 
penetration  with  the  target  audiences  is 
essential.  Campaign  planners  must  have 
mechanisms  to  determine  the  targets' 
awareness  of,  and  reaction  to,  the 
campaign  brand  and  messages  as  the 
campaign  evolves.  Campaign  planners 
also  need  to  identify  which  messages 
are  likely  to  have  the  greatest  impact  on 
attitudes  and  desired  behaviors.  The 
purpose  of  this  monitoring  strategy  is  to 
continually  assess  and  improve  the 
effectiveness  of  the  targeted 
communication  and  other  marketing 
variables  throughout  the  evolution  of 
the  campaign.  Another  important 
objective  is  to  determine  which  media 
channels  are  most  effective'to  optimize 
communication  variables  such  as  weight 
levels,  frequency  and  reach 
components,  programming  formats,  etc. 
that  will  have  the  greatest  effect  upon 
communicating  the  desired  message  to 
the  target  audiences.  As  the  marketing 
efforts  are  implemented  in  selected 
cities,  the  Campaign  planners  also  want 
to  evaluate  which  strategies  are  most 
effective  in  which  locales. 

The  Youth  Media  Campaign  will  use 
a  tracking  methodology  using  age- 
targeted  samples.  Tracking  methods 
may  include,  but  are  not  limited  to 
telephone  surveys,  telephone  or  in- 
person  focus  groups,  web-based  surveys, 
or  intercept  interviews  with  tweens, 
parents,  other  teen  influencers  and  adult 
influencers  nationally  and  in  cities  with 
+YMC-hosted  events.  Continuous 
tracking  of  awareness  of  the  brand  and 
the  advertising  messages  are  standard 
tools  in  advertising  and  marketing.  The 
commitment  of  resources  to  YMC's 
marketing  efforts  mandates  that 
campaign  planners  be  able  to  respond 
quickly  to  changes  needed  in  message 
execution  or  delivery  as  is  standard 
practice  in  the  advertising  industry. 
There  is  no  cost  to  respondents. 


Respondents 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response 


Total  burden 
(in  hours) 


Tweens  (ages  9-13)  ., 

Parents 

Adult  Influencers  

Older  teen  Influencers 

Total 


20,000 

10,000 

7,500 

4,000 


15/60 
15/60 
15/60 
15/60 


5.000 
2.500 
1,875 
1.000 


10,375 
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Dated:  June  4,  2002. 
Julie  Fishman, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc.  02-14854  Filed  6-12-02;  8:45  am) 

WLUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AtMise  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  hinding  availabihty. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Cooperative  Agreements  for  State  Data 
Infmstructure(SDI)  TI 02-010,  before 
preparing  and  submitting  an 
application. 


Activity 

Application  Deadline 

Est  Funds 
FY2002 

Est  Numljer 
of  Awards 

Project  Pe- 
riod 

Cooperative  Agreements  for  State  Data  Infrastructure  Program  ... 

July  24,  2002  

$5.0  million 

50 

3  years. 

The  actual  amount  available  for  the 
award  may  vary,  depending  on 
imanticipated  program  requirements 
and  the  nimiber  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procediu«s  for  peer  review  and 
Advisory  Coimcil  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2, 1993. 

General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 
appUcation  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  dociunentation  and 
forms.  Complete  application  kits  for  this 
GFA  will  be  mailed  directly  from 
SAMHSA/CSAT  by  the  Government 
Project  Officer  (GPO)  to  SSAs  for  the 
States.  For  additional  copies  please 
contact: 

Richard  Thoreson,  GPO,  Center  for 
Substance  Abuse  Treatment,  SAMHSA, 
Rockwall  n.  Suite  840,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Phone: 
(301)  443-5325.  E-mail: 
rthoreso@samhsa.gov. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  home  page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 


instructions,  are  included  in  the 
appUcation  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  fiscal  year  FY  2002  funds 
for  cooperative  agreements  with  States 
to  upgrade  State  Data  Infrastructure 
(SDI).  The  primary  goal  of  this  program 
is  to  help  Single  State  Authorities 
(SSAs)  report  performance  measures  for 
planned  Substance  Abuse  Prevention 
and  Treatment  Block  Grant  Performance 
Partnerships  (PPG).  Funds  will  assist 
States,  in  collaboration  with  each  other 
and  with  CSAT,  to  develop 
administrative  data  infrastructure  for 
collecting  and  reporting  PPG  and  related 
information.  Fimds  can  also  be  used  to 
upgrade  State  staff  needed  to  collect  and 
analyze  performance  data. 

Eligibility:  The  statutory  authority  for 
this  program  limits  eligibility  to  the 
States.  Applicants  are  limited  to  the 
Single  State  Authorities  (SSAs)  because 
of  their  responsibility  to  submit 
performance  data  for  the  planned 
Performance  Partnership  Grants  (PPGs). 
For  the  purpose  of  this  GFA,  the  term 
"State(s)"  includes  SSAs  for  all  50 
States,  the  District  of  Columbia,  Puerto 
Rico,  Guam,  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  American  ■ 
Samoa,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

Availability  of  Funds:  In  FY  2002, 
approxi/nateiy  $5,000,000  will  be 
available.  Annual  awards  available  to 
the  50  States,  the  District  of  Columbia 
and  Puerto  Rico  will  be  approximately 
$100,000  in  total  costs  (direct  and 
indirect).  Annual  awards  available  to 
U.S.  territories  will  be  approximately 
$50,000  in  total  costs  (direct  or 
indirect).  Actual  funding  levels  will 
depend  upon  the  number  or  scored 


applications  and  the  availability  of 
funds. 

In  accordance  with  section  1971(d)  of 
the  PHS  Act,  awardees  must  agree  to 
make  available  (directly  or  through 
donations  from  public  or  private 
entities)  non-Federal  contributions  of  at 
least  50  percent  of  total  project  costs. 
For  example,  if  the  award  is  $100,000, 
then  the  non-Federal  contribution  must 
also  be  $100,000,  which  is  50  percent  of 
total  project  costs  ($200,000).  A  non- 
Federal  contribution  may  be  in  cash  or 
in  kind,  fairly  evaluated,  including 
plant,  equipment  or  services.  Amounts 
provided  by  the  Federal  Government,  or 
services  assisted  or  subsidized  to  any 
significant  extent  by  the  Federal 
Government,  may  not  be  included  in 
determining  the  amount  of  such 
contributions. 

Period  of  Support:  An  award  may  be 
requested  for  a  project  period  of  up  to 
3  years. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.238. 
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Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Richard  Thoreson,  GPO,  Center  for 
Substance  Abuse  Treatment,  SAMHSA, 
Rockwall  II,  Suite  840,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Phone: 
(301)  443-5325.  E-mail: 
rth  oreso@samh  sa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management 
OPS,  SAMHSA,  Rockwall  II,  6th  floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  (301)  443-9666.  E-mail: 
3hudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jiuisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
j  pplication  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 

i  lot  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
I  e  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

I  (3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 


not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372  Applications 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  Executive  Order 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to: 


Division  of  Extramural  Activities, 
Policy,  and  Review,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  17-89.  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  6G-day  cut-off. 

Dated:  June  7.  2002. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  02-14905  Filed  6-12-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
action:  Notice  of  funding  availability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availabihty  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notjce  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Cooperative  Agreement  for  State 
Treatment  Needs  Assessment  Program 
(TI  02-004),  before  preparing  and 
submitting  an  application. 


Activity 


Application  deadline 


Est.  funds 
FY  2002 
(millions) 


Est.  number 
of  awards 


Project  pe- 
riod: 
(years) 


(Operative  Agreement  for  State  Treatment  Needs  Assessment 
Program. 


July  24,  2002 


$3.0 


10-12 


The  actual  amount  available  for  the 
dward  may  vary,  depending  on 
I  manticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 


were  published  in  the  Federal  Register 

(Vol.  58,  No.  126)  on  July  2,  1993. 

General  Instructions 

Applicants  must  use  application  form 
PHS.5161-1  (Rev.  7/00).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 


forms.  Complete  application  kits  for 
STNAP  cooperative  agreements  will  be 
mailed  directly  from  SAMHSA/CSAT 
by  the  Government  Project  Officer 
(GPO)  to  SSAs  for  the  States.  For 
additional  copies  please  contact:  Nita 
Fleagle,  GPO,  Center,  for  Substance 
Abuse  Treatment,  SAMHSA,  Rockwall 
II,  Suite  840.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Phone:  (301)  443- 
8572.  E-mail:  nfleagle@samhsa.eov. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
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available  electronically  via  SAMHSA's 
World  Wide  Web  home  page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  fiscal  year  FY  2002  funds 
for  cooperative  agreements  to  develop 
and  implement  the  State  Treatment 
Needs  Assessment  Program  (STNAP). 
The  STNAP  provides  assistance  to 
States  for  conducting  evaluations  of 
their  substance  abuse  treatment  services 
needs  to  determine  ways  to  improve  the 
availability  and  quality  of  treatment 
services. 

Eligibility:  Applications  are  limited  to 
the  Single  State  Authorities  (SSAs) 
because  the  States  have  statutory 
responsibility  to  develop  and  submit 
services  needs  assessment  estimates  in 
order  to  receive  a  SAPT  Block  Grant 
award.  The  term  "State(s)"  includes 
SSAs  (or  equivalent  to)  for  all  50  States, 
the  District  of  Columbia,  Guam,  Puerto 
Rico,  the  Northern  Mariana  Islands,  the 
Virgin  Islands,  American  Samoa,  and 
the  Trust  Territory  of  the  Pacific  Islands. 

States  may  have  only  one  active 
STNAP  award  (grant/cooperative 
agreeihent/contract)  at  any  given  time. 
However,  an  application  under  this  GFA 
may  be  submitted  during  the  last  year  of 
an  existing  award  with  the 
imderstanding  that  such  an  application, 
if  approved,  will  not  be  considered  for 
award  unless  all  work  on  the  prior 
award  has  been  completed.  For 
contracts,  "completed"  is  defined  as  all 
deliverables  have  been  received  and 
approved  by  the  GPO.  For  grants  or 
cooperative  agreements,  "completed"  is 
defined  as  all  reporting  and  data 
submission  requirement  have  been  met 
and  approved  by  the  GPO. 

Availability  of  Funds:  In  FY  2002. 
approximately  $3,000,000  will  be 
available  for  the  total  costs  (direct  and 
indirect)  for  10  to  12  awards.  Annual 
awards  may  not  exceed  $300,000  in 
total  costs  (direct  and  indirect).  Actual 
funding  levels  will  depend  on  the 
availability  of  funds.  Awards  may  be 
requested  for  up  to  three  years.  Annual 
continuation  awards  are  subject  to 
continued  availability  of  funds  and 
progress  achieved. 

Period  of  Support:  An  award  may  be 
requested  for  a  project  period  of  up  to 
3  years. 


Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.238^ 

Program  Contact:  For  questions 
concerning  program  issues,  contact:  Nita 
Fleagle,  GPO,  Center  for  Substance 
Abuse  Treatment,  SAMHSA,  Rockwall 
II,  Suite  840,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Phone:  (301)  443- 
8572.  E-mail:  nfleagle@samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management 
OPS,  SAMHSA,  Rockwall  n,  6th  floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  (301)  443-9666.  E-mail: 
shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 


State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
gmdance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encoiu-ages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition,  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2002  activity  listed  above  are 
subject  to  the  intergoverrunental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100. 
Executive  Order  12372  sets  up  a  system 
for  State  and  local  government  review  of 
applications  for  Federal  financial 
assistance.  Applicants  (other  than 
Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  June  5,  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

(FR  Doc.  02-14904  Filed  6-12-02:  8:45  am) 
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DEPABTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  a  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  in  June  2002. 

The  SAMHSA  National  Advisory 
Council  meeting  will  be  open  and  will 
include  a  discussion  on  SAMHSA's 
Science  to  Services  Initiative  and 
updates  fi-om  the  Council's  workgroups 
on  co-occurring  disorders  and  HIV/ 
AIDS. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Substantive  program  information,  a 
summary  of  the  meeting,  and  a  roster  of 
Council  members  may  be  obtained  from 
the  contact  whose  name  and  telephone 
number  is  listed  below. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Date/Time:  Thursday,  June  20,  2002.  2:30 
).m.  to  5:30  p.m.  (Open). 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  Maryland  20878. 

Contact:Toian  Vaughn,  Executive 
Secretary.  5600  Fishers  Lane,  Parklawn 
Building,  Room  12C-15,  Rockville,  MD 
20857.  Telephone:  (301)  443-7016;  FAX: 
(301)  443-7590  and  e-mail: 
tvaughn@samhsa.gov. 

Dated:  June  7.  2002. 
Toian  Vaughn, 

Committee  Management  Officer.  SAMHSA. 
[FR  Doc.  02-14903  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Colorado  River  Management  Plan, 
Environmental  Impact  Statement, 
Grand  Canyon  National  Park,  AZ 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Colorado  River  Management  Plan, 
Grand  Canyon  National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 


1969,  the  National  Park  Service  (NPS)  is 
preparing  an  environmental  impact 
statement  (EIS)  for  the  Colorado  River 
Management  Plan  (CRMP)  for  Grand 
Canyon  National  Park.  The  purpose  of 
this  EIS/CRMP  is  to  update  management 
guidelines  for  the  Colorado  River 
corridor  through  Grand  Canyon 
National  Park.  Grand  Canyon  National 
Park's  1995  General  Management  Plan 
provides  a  high  level  of  direction  for  the 
park's  developed  areas.  Additional 
guidance  is  needed  to  effectively 
manage  the  Colorado  River  corridor. 

Completion  of  the  EIS  process  will 
fulfill  an  agreement  reached  through  a 
negotiated  settlement  of  recent  litigation 
between  several  organization  and 
individuals  and  the  federal  government. 
The  settlement  requires  the  NPS  to 
complete  the  EIS/CRMP  by  December 
31,  2004. 

This  effort  will  identify  and  evaluate 
alternative  for  visitor  use  and  levels  of 
motorized  and  non-motorized  trips,  the 
allocation  and  distribution  of  use  for 
user  groups,  and  a  permit  distribution 
system  for  noncommercial  users.  During 
this  process,  the  NPS  will  develop  and 
evaluate  alternative  to  address  resource 
protection  issues,  potential  resource 
impacts,  user  capacities,  and  mitigation 
measures  necessary  or  desirable  to  avoid 
or  minimize  impairment  of  natural  and 
cultural  resources.  The  NPS  will 
conduct  the  environmental  impact 
process  in  consultation  with  the  U.S. 
Fish  and  Wildlife  Service;  the  State 
Historic  Preservation  Officer;  federal 
and  state  natural  resource  management 
agencies;  federally  recognized, 
culturally  affiliated  American  Indian 
tribes;  and  other  interested  parties.  The 
NPS  will  give  attention  to  resource 
issues  outside  of  the  park's  boundaries 
that  affect  the  integrity  of  the  Grand 
Canyon.  Finally,  the  NPS  will  consider 
alternatives  that  include  no-action 
(status  quo),  no  motorized  use,  and 
varying  levels  of  motorized  and  non- 
motorized  use. 

Major  issues  include  the  following: 
Appropriate  levels  of  visitor  use 
consistent  with  natural  and  cultural 
resource  protection  and  preservation 
mandates;  allocation  of  use  between 
commercial  and  non-commercial 
groups;  the  permitting  system;  the  level 
of  motorized  versus  non-motorized  raft 
use;  the  range  of  services  provided  to 
the  public;  and,  in  consultation  with  the 
Hualapai  Indian  Tribe  and  other 
appropriate  parties,  the  continued  use  of 
helicopters  to  transport  river  passengers 
from  the  Colorado  River  near  Whitmore 
Wash. 

The  public  scoping  process  will 
involve  distribution  of  a  newsletter  or 
scoping  brochure  for  public  response 


and  comment.  Public  meetings  will  be 
held  at  a  minimum  in  Denver,  Colorado: 
Phoenix,  Arizona;  Flagstaff,  Arizona; 
and  Salt  Lake  City,  Utah.  In  addition  to 
providing  specific  meeting  dates  and 
locations,  the  newsletter  or  brochure 
will  describe  the  proposed  project,  the  • 
issues  identified  to  date,  the  dates  of 
public  scoping  meetings,  and  alternative 
concepts.  Copies  of  that  information 
may  be  obtained  fi'om  CRMP  Project 
Leader ,'Grand  Canyon  National  Park, 
P.O.  Box  129,  Grand  Canyon.  AZ  86023, 
928-638-7945. 

DATES:  The  scoping  period  will  be  60 
days  fi'om  the  date  this  notice  is 
published  in  the  Federal  Register. 

ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  Office  of  the 
Superintendent.  Grand  Canyon  National 
Park,  P.O.  Box  129,  Grand  Canyon, 
Arizona  86023;  923-638-7945. 

FUR  FURTHER  INFORMATION  CONTACT: 

Joseph  Alston,  Superintendent,  Grand 
Canyon  National  Park.  928-638-7945. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
brochure,  you  may  submit  yoiu- 
comments  by  any  one  of  several 
methods.  You  may  miil  comments  to 
CRMP  Project.  Grand  Canyon  National 
Park,  P.O.  Box  129,  Grant  Canyon, 
Arizona  86023.  You  may  also  comment 
via  electronic  mail  (e-mail)  to 
grca_crmp@nps.gov.  Please  submit  e- 
mail  comments  as  a  text  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Please  also  include 
your  name,  e-mail  address,  and  retiu-n 
address  in  your  e-message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  Linda  Jalbert  at  928- 
638-7909.  Finally,  you  may  hand- 
deliver  comments  to  Grand  Canyon 
National  Park.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  ft-om  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Grand  Canyon  National 
Park,  928-638-7945. 

Dated:  May  3.  2002. 
Michael  D.  Synder, 

Director,  Intermountain  Region.  National 
Park  Service. 

[FR  Doc.  02-14977  Filed  6-12-02;  8:45  am] 
BtLLMG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Kaioko-Honot(ohau  National  Historical 
Park  Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Na  Hoapili  O 
Kaloko  Honokohau,  Kaloko-Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  on  at  9  a.m., 
June  28,  2002  at  Kaloko-Honokohau 
National  Historical  Park  headquarters, 
73-4786  Kanalani  St.  Suite  14,  Kailua- 
Kona,  Hawaii. 

The  agenda  will  include  Update  on 
the  Park  Brochure,  Proposed  Location 
and  Plans  for  Live-In  Cultural/ 
Educational  Center,  and  Proposed 
Locations  for  Halau  Wa'a  at  Kaloko.  The 
meeting  is  open  to  the  public.  Minutes 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  Transcripts  will 
be  available  after  30  days  of  the  meeting. 

For  copies  of  the  minutes,  contact 
Kaloko-Honokohau  National  Historical 
Part  at  (808)  329-6881. 

Dated:  April  29.  2002. 
Lester  T.  Inaiiiku, 

Acting  Superintendent,  Kaloko-Honokohau 
Natioital  Historical  Park. 

[FR  Doc.  02-14976  Filed  6-12-02;  8:45  am] 

BILLING  CODE  4310-7a-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Allied  Waste  Products,  Inc.  et  al..  Civ. 
No.  00cv3520,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey  on  July  20,  2000, 
("De  Minimis  Consent  Decree").  The  De 
Minimis  Consent  Decree  was  amended 
by  a  Consent  Order  on  May  9,  20002, 


("Consent  Order"),  which  corrected 
certain  errors  in  the  De  Minimis 
Consent  Decree.  The  De  Minimis 
Consent  Decree  and  Consent  Order  will 
resolve  the  liability  of  49  parties  against 
whom  the  United  States  asserted  a  claim 
on  behalf  of  the  United  States 
Environmental  Protection  Agency  under 
Sections  106  and  107(a)  of  the 
Comprehensive  Environmental    . 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9606  and  9607(a),  for  injunctive  relief 
and  recovery  of  costs  incurred-by  the 
United  States  in  connection  with  the  NL 
Industries  Superfund  Site  in 
Pedricktown,  New  Jersey.  The  De 
Minimis  Consent  Decree  requires  49 
generators  of  hazardous  substances  to 
pay  $740,000,  which  will  be  deposited 
into  a  special  account  to  pay  for 
response  activities  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
firom  the  date  of  this  publication, 
comments  relating  to  the  proposed  De 
Minimis  Consent  Decree  and  Consent 
Order.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Allied  Waste  Products,  Inc.,  et 
al.,  DOJ  Ref.  #  90-11-2-1075/1. 

The  proposed  De  Minimis  Consent 
Decree  and  Consent  Order  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  502  Federal  Building,  970  Broad 
Street  (contact  Assistant  United  States 
Attorney  Susan  Cassell);  and  the  Region 
n  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  New  York  10007-1866  (contact 
Assistant  Regional  Counsel,  Damaris 
Cristiano).  A  copy  of  the  proposed  De 
Minimis  Consent  Decree  and  Consent 
Order  may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$23.50  (25  cents  per  page  reproduction 
costs)  for  the  De  Minimis  Consent 
Decree  and  Consent  Order,  payable  to 
the  U.S.  Treasury. 

Ronald  Gluck, 

Assistant-Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-14849  Filed  6r-12-02;  8:45  am] 
B4LLING  CODE  441(>-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  The  Clean  Water  Act 

In  accordance  with  28  CFR  50.7,  38 
FR  19029,  notice  is  hereby  given  that  on 
May  29,  2002,  a  Consent  Decree  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Massachusetts 
in  United  States  v.  Boston  Sand  and 
Gravel  Co.,  et  al.,  Civil  Action  No.  02- 
10999-JLT.  A  complaint  in  the  action 
was  also  filed  simultaneously  with  the 
lodging  of  the  Consent  Decree.  In  the 
complaint  the  United  States,  on  behalf 
of  the  U.S.  Environmental  Protection 
Agency  (EPA),  alleges  that  the 
defendants  Boston  Sand  &  Gravel  Co. 
("BSfikG")  and  two  of  its  wholly-owned 
subsidiaries,  Ossipee  Aggregates 
Corporation  ("Ossipee"),  and 
Southeastern  Concrete,  Inc. 
("Southeastern"),  violated  the  Clean 
Water  Act,  33  U.S.C.  1251,  et  seq., 
("CWA")  at  several  facilities  owned  and 
operated  by  the  defendants  in 
Massachusetts.  The  violations  alleged  in 
the  complaint  include  discharges  of 
process  waste  water  without  a  permit; 
violations  of  EPA  storm  water 
permitting  requirements;  and  failure  to 
comply  with  requirements  relating  to 
Spill  Prevention  Control  and 
Countermeasure  Plans.  The  consent 
decree  requires  BS&G  to  pay  a  civil 
penalty  of  $897,983;  achieve 
compliance  Mith  applicable  provisions 
of  the  CWA;  expend  at  least  $445,000  on 
a  supplemental  environmental  project; 
and  undertake  compliance  audits  and 
an  environmental  management  systems 
audit  with  respect  to  the  defendants' 
Massachusetts  facilities. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  division,  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044,  and  should  refer  to  United  States 
V.  Boston  Sand  and  Gravel  Co.,  D.J.  Ref. 
90-5-1-1-07134. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Suite  9200, 1 
Courthouse  Way,  Boston,  Massachusetts 
02110,  and  at  the  Region  I  office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Suite  1100,  Boston, 
Massachusetts  02114.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy,  please  enclose  a 
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theck  there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 
$16.50  payable  to  the  "U.S.  Treasury." 

Ronald  G.  Gluck, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  &■  Natural  Resources 
Division. 

[FR  Doc.  02-14845  Filed  6-12-02;  8:45  am] 

BILUNG  CODC  4401-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  ExxonMobil 
Corporation  and  Green  Bluff 
Development,  Inc.,  Civil  Action  No. 
1:01CV15  (N.D.W.V),  was  lodged  on 
May  28,  2002  with  the  United  States 
District  Court  for  the  Northern  District 
of  West  Virginia.  The  consent  decree 
resolves  the  United  States'  claims 
against  defendants  ExxonMobil 
Corporation  and  Green  Bluff 
Development,  Inc.  with  respect  to  past 
response  costs  incurred  through 
September  30, 1998,  in  connection  with 
the  Fairmont  Cokeworks  Site  ("Site"), 
located  in  Marion  County,  West 
Virginia.  Defendant  ExxonMobil  is  the 
successor  at  law  to  Domestic  Coke 
Corporation  ("DCC"),  which  owned  and 
operated  the  Site  property  prior  until 
1948,  and  defendant  Green  Bluff,  a 
wholly-owned  subsidiary  of 
ExxonMobil,  which  took  title  to  the 
property  in  1998. 

Under  the  consent  decree,  defendants 
will  pay  the  United  States  $1,500,00  in 
reimbursement  of  past  response  costs 
incurred  in  connection  with  the  Site. 
Said  amount. will  be  paid  within  thirty 
(30)  days  after  entry  of  the  consent 
decree  by  the  Court. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  Thomas  L.  Sansonetti, 
Assistance  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  D.C.  20530.  and  should 
refer  to  United  States  v.  ExxonMobil 
Corp.  and  Green  Bluff  Dev.,  Inc..  DOJ 
Reference  No.  90-11-3-06663. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  1100  Main  Street.  Suite 
200,  Wheeling,  West  Virginia,  26003- 
0011;  and  the  Region  III  Office  of  the 


Environmental  Protection  Agency,  1650 
Arch  Street,  Philadelphia,  Pennsylvania. 
A  copy  of  the  proposed  decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044-7611. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.25  (25  cents  per  page 
production  costs),  payable  to  the 
Consent  Decree  Library. 

Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 
Section,  environment  and  Natural  Resources 
Division. 

[FR  Doc.  02-14848  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Lead-Based  Paint  Hazard 
Act 

Notice  is  hereby  given  that  on  June  4, 
2002.  a  proposed  consent  decree  in 
United  States  v.  Ausencia  Hinojosa, 
Civil  Action  No.  02  C  3963,  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois. 

The  consent  decree  settles  claims 
against  Ausencia  Hinojosa  as  owner  of 
three  residential  apartment  buildings  in 
Chicago,  Illinois,  which  were  brought 
on  behalf  of  the  Department  of  Housing 
and  Urban  Development  and  the 
Environmental  Protection  Agency  under 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  42  U.S.C.  4851  et  seq. 
("Lead  Hazard  Reduction  Act").  The 
United  states  alleged  in  its  complaint 
that  the  defendant  failed  to  provide 
information  to  tenants  concerning  lead- 
based  paint  hazards,  and  failed  to 
disclose  to  tenants  the  presence  of  any 
known  lead-based  paint  or  any  known 
lead-based  paint  hazards. 

Under  the  consent  decree,  the 
defendant  has  agreed  to  provide  the 
required  notice  and  disclosures,  to 
perform  inspections  at  the  buildings  for 
the  presence  of  lead-based  paint,  to 
perform  lead-based  paint  abatement, 
and  to  pay  the  United  States  an 
administrative  penalty  in  the  amount  of 
$2,000.  The  defendant  owns  3  buildings 
with  70  residential  units. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decrees. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Ausencia  Hinojosa, 
D.J.  #  90-5-2-1-07009/1. 


The  proposed  consent  decree  may  be 
examined  at  the  Department  of  Housing 
and  Urban  Development,  Office  of  Lead 
Hazard  Control,  attention:  Matthew  E. 
Ammon,  490  L'Enfant  Plaza  SW,  Room 
3206,  Washington,  DC  20410,  (202)  755- 
1785;  at  the  office  of  the  United  States 
Attorney  for  the  Northern  District  of 
Illinois.  219  S.  Dearborn  Street.  5th 
Floor.  Chicago.  Illinois  60604.  and  at 
U.S.  EPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604.  A  copy  of 
the  proposed  consent  decree  may  also 
be  obtained  by  mail  &t)m  the 
Department  of  Justice  Consent  Decree 
Library.  P.O.  Box  7611,  Washington,  DC 
20044.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $8.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-14846  Filed  6-12-02;  8:45  am) 

BILUNO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Seattle  Disposal  Co.,  et 
al..  Civil  Action  No.  CV-02-1126-R  was 
lodged  on  May  23,  2002,  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  The 
consent  decree  requires  defendants 
Seattle  Disposal  Company,  John 
Banchero,  Joan  Razore  and  the  Estate  of 
Josie  Razore  to  pay  $583,000  in  natural 
resource  damages  into  an  account 
managed  by  natural  resource  damages 
trustees  the  State  of  Washington 
Department  of  Ecology,  the  Tulalip 
Tribes  of  Washington,  the  National 
Oceanic  and  Atmospheric 
Administration  of  the  United  States 
Department  of  Commerce,  and  the 
United  States  Department  of  Interior. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Seattle 
Disposal  Co.,  et  al..  DOJ  Ref.  #  90-11- 
3-1412/10. 
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The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  601  Union  Street, 
Seattle,  WA  98101,  and  at  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
0097,  phone  confirmation  niunber  (202) 
514-1547.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $8.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  U.S.  Treasury. 

Bruce  S.  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  02-14847  Filed  6-12-02;  8:45  am] 

BILUNO  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Subatancea;  Notice  of  Registration 

By  Notice  dated  August  23,  2001,  and 
published  in  the  Federal  Register  on 
September  6.  2001.  (66  FR  46654). 
Houba  hic,  P.O.  Box  190, 16235  State 
Road  17,  Culver,  Indiana  46511,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Codeine  (9050) 

Oxycodone  (9143) 

II 
II 

Hydrocodone  (9193) 

II 

The  firm  plans  to  bulk  manufacture 
the  controlled  substances  for  the 
production  of  finished  dosage  form 
products. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Houba  Inc.  to 
manufactiue  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Houba  Inc.  to  ensure  that 
the  company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 


Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  May  29.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-14940  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  4410-O»-M 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

Privacy  Act  of  1974;  Systems  of 
Records  Notice 

agency:  Foreign  Claims  Settlement 
Commission;  Justice. 

ACTION:  Notice  of  deletion  of  systems  of 
records. 

summary:  The  Foreign  Claims 
Settlement  Commission  (FCSC)  hereby 
publishes  notice  of  the  deletion  of  two 
records  systems  from  its  Privacy  Act 
Systems  of  Records  Notice  last 
published  on  June  10, 1999  (64  FR 
31296).  The  systems  in  question  are 
"Poland,  Claims  Against-Justice/FCSC- 
15  and  "General  War  Claims  Program- 
Justice/FCSC-22."  The  reason  for  this 
deletion  is  to  reflect  the  transfer  of  the 
two  records  systems  to  the  control  of  the 
National  Archives  as  permanent 
historical  records. 

EFFECTIVE  DATE:  The  systems  of  records 
designated  "Poland,  Claims  Against- 
Justice/FCSC-15  and  "General  War 
Claims  Program-Justice/FCSC-22", 
Claims  of  less  than  $250,000  Against" 
shall  be  deleted  effective  Jime  13,  2002. 
The  existing  systems  of  records 
otherwise  continue  in  effect. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  H.  Lock,  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street  NW.,  Room  6002, 
Washington,  DC  20579,  telephone  (202) 
616-6975,  fax  (202)  616-6993. 

Dated  at  Washington  EX:,  June  7,  2002. 
Mauricio ).  Tamargo, 
Chairman. 

(FR  Doc.  02-14844  Filed  6-12-02;  8:45  am] 
BILUNG  CODE  4410-BA-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement — 'A  Guide  to  Preparing  for 
and  Managing  Prison  Emergencies" 

AGENCY:  National  Institute  of 
Corrections,  Department  of  Justice. 
ACTION:  Solicitation  for  a  cooperative 
agreement. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC),  announces  the  availability  of 
funds  in  FY  2002  for  a  cooperative 
agreement  to  fund  the  project  "A  Guide 
to  Preparing  for  and  Managing  Prison 
Emergencies".  NIC  will  award  a  one 
year  cooperative  agreement  to  develop  a 
document  which  will  assist  correctional 
agencies  in  assessing  and  managing 
prisons  during  emergencies,  including 
prison  disturbances,  work  actions  and 
natural  and  environmental  disasters. 

A  cooperative  agreement  is  a  form  of 
assistance  relationship  where  the 
National  Institute  of  Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  An  award 
will  be  made  to  an  organization  that  will 
produce  a  document  that  can  be 
distributed  to  state  correctional  agencies 
to  use  in  the  assessment  and 
management  of  emergencies  that  would 
include  but  not  be  limited  to  managing 
natural  and  environmental  disasters, 
riots,  work  stoppages,  and  other 
disturbances  that  may  impact  on  normal 
operation  of  an  institution  and  possibly 
the  correctional  system. 

Background 

The  National  Institute  of  Corrections 
has  offered  special  interest  seminars, 
"Managing  Prisons  During  Natural  and 
Environmental  Disasters"  and 
"Emergency  Preparedness  Assessment" 
over  the  last  several  years.  Many 
agencies  have  taken, numerous  ideas 
back  to  their  home  agencies  to 
implement  during  these  challenging 
situations.  The  manuals  used  in  the 
seminars  are  available  to  the  field; 
however,  a  compilation  of  the  materials 
into  one  document  would  be  of  benefit 
to  practitioners  as  a  centralized  resource 
for  an  internal  assessment  of  these  - 
issues  and  discussion  of  strategies  for 
effective  management  in  these 
situations. 

Numerous  changes  in  the  correctional 
environment,  such  as  budget  reductions, 
changes  in  the  characteristics  of  the 
workforce  and  changes  in  the 
demographics  and  characteristics  of  the 
inmate  population,  have  created  an  even 
more  pronounced  need  for  assessing  the 
current  policies  and  procedures  that 
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lystems  have  in  place  for  managing 
emergencies. 

Since  the  September  1 1  terrorist 
attacks,  the  need  to  effectively  manage 
prisons  during  emergencies  has  taken 
on  new  urgency  and  a  set  of  incidents 
previously  not  dealt  with  in  the 
institutional  setting.  One  example  is  a 
correctional  system  that  was  faced  with 
a  major  rumor  in  the  inmate  population 
throughout  the  state  that  in  the  case  of 
terrorist  attacks,  inmates  would  be 
considered  a  dispensable  population 
and  would  be  the  last  to  receive 
assistance  and  their  demise  was  likely. 
The  same  fears  that  have  raised  concern 
in  the  general  public  are  multiplied  in 
the  prison  setting  when  it  comes  to  the 
distribution  of  resources  during  times  of 
emergency  coupled  with  the  divided 
focus  of  staff  due  to  their  concern  over 
the  welfare  of  their  families  in  these 
^ense  situations. 
It  is  the  goal  of  the  Prisons  Division 

0  provide  the  most  current  information 
available  to  correctional  managers  in  a 
practical  and  user-friendly  format. 

Purpose 

To  provide  a  Guide  to  assist 
correctional  agencies  in  managing 
various  emergencies  and  to  make 
information  regarding  strategies  which 
have  proven  successful  available  to  all 
correctional  agencies.  To  provide  an 
assessment  tool  by  which  a  correctional 
agency  can  assess  their  readiness  to 
handle  any  emergency. 

Scope  of  Work 

The  awardee  will  research  the  NIC 
training  materials  and  other  sources  of 
information  regarding  emergencies  and 
obtain  specific  information  from  various 
adult  state  and  federal  correctional 
agencies  to  complete  the  following 
tasks: 

1.  Update  the  assessment  tool  used  in 
previous  NIC  programs  as  an  example, 
not  a  model,  of  a  comprehensive  tool  for 
assessing  a  correctional  agency's 
preparedness  for  emergencies.  Examples 
of  assessment  instruments  from  other 
correctional  systems  should  also  be 
considered  and  included  in  the  Guide  if 
awardee  thinks  advisable. 

2.  Provide  a  comprehensive  list  of  the 
range  of  issues  that  a  correctional 
agency  should  address  in  their 
emergency  plans.  Provide  sample 
policies  and  procedures  and  examples 
of  Memorandiuns  of  Understanding  and 
other  mutual  aid  documents  that  readers 
could  use  to  improve  their  own 
Eme^encn^  Plans. 

3.  Develop  an  assessment  protocol 
that  systems  can  use  in  preparing  for 
natural  and  environmental  disasters  and 
emergencies. 


4.  Identify  emergencies  which  have 
occurred  in  all  of  the  following  areas: 
riots,  disturbances,  staff  strikes, 
infectious  disease  contaminations, 
inmate  work  stoppages  and  hunger 
strikes,  floods,  ice  storms,  hiuricanes, 
tornadoes,  chemical  spills,  and  other 
eme^encies  possibly  not  identified. 

5.  novide  a  synopsis  of  one  or  more 
emergency  situations  in  each  category 
described  above  which  occurred  in  an 
adult  prison  setting  and  describe  how 
they  were  managed;  provide 
information  available  fi-om  After — 
Action  reports;  and  provide  a  detailed 
discussion  of  the  "Lessons  Learned"  by 
the  DOC  that  might  help  other  systems. 

6.  Identify  technology  that  could 
assist  correctional  agencies  in  preparing 
for  emergency  situations,  such  as 
simulation  systems,  communication 
systems  for  coordinating  with  external 
agencies,  etc.  This  does  npt  include 
basic  radio  or  telephone  systems, 
weaponry,  chemical  agents,  etc.  that  are 
utilized  in  daily  operations.  The  intent 
of  this  task  is  to  identify  technologies, 
especially  newer  technologies,  which 
could  assist  agencies  in  preparing  for 
and  managing  emergencies,  but  is  not 
intended  to  occupy  a  major  focus  in  the 
award. 

Specific  Requirements 

1.  The  applicant  must  propose  a 
project  team  which  includes  a  person(s] 
with  emergency  preparedness  expertise 
and  correctional  management  and 
operations  experience.  Documentation 
of  the  principal's  and  all  team  members 
relevant  knowledge,  skills,  and  abilities 
to  carry  out  the  described  tasks  must  be 
included  in  the  application. 

2.  The  person  designated  as  project 
director  needs  to  be  the  person  who  will 
manage  the  project  on  a  day-to-day  basis 
and  who  has  full  decision-making 
authority  to  work  with  the  NIC  project 
manager.  This  person  must  have  enough 
time  dedicated  to  the  project  to  assure 
they  are  available  to  direct  the  day-to- 
day activities  of  the  project  and  to  be 
available  for  collaboration  with  the  NIC 
project  manager. 

3.  Applicants  should  identify  in  the 
proposal  specific  strategies  for  assuring 
a  collaborative  effort  between  their 
project  team  and  NIC. 

Application  Requirements 

The  applicant  must  provide  goals, 
objectives,  and  methods  of 
implementation  for  the  project  that  are 
consistent  with  this  announcement. 
Objectives  should  be  clear,  measurable, 
attainable,  and  focused  on  the  methods 
used  to  conduct  the  project.  Applicants 
should  provide  an  implementation  plan 
for  the  project  and  include  a  schedule 


which  will  demonstrate  milestones  for 
significant  tasks  in  chart  form.  The 
project  must  be  completed  within  one 
year  of  its  start  date. 
'   The  applications  should  be  concisely 
written,  typed  double-spaced,  and 
referenced  to  the  project  by  the  niunber 
and  title  given  in  this  cooperative 
agreement  announcement,  l^e  narrative 
portion  of  this  cooperative  agreement 
application  should  include,  at  a 
minimum: 

1.  A  Brief  paragraph  that  indicates  the 
applicant's  understanding  of  the 
purpose  of  the  document; 

2.  A  brief  paragraph  that  summarizes 
the  project  goals  and  objectives; 

3.  A  clear  descrption  of  the 
methodology  that  will  be  used  to 
complete  the  project  and  achieve  its 
goals  with  clearly  identified  tasks  to 
achieve  the  project  goals; 

4.  A  statement  or  chart  of  measurable 
project  milestones  and  time  lines  for  the 
completion  of  each; 

5.  A  description  of  the  staffing  plan 
for  the  project,  including  the  role  of 
each  project  staff,  the  time  commitment 
for  each,  the  relationship  among  the 
staff  (who  reports  to  whom),  and  an 
indication  that  all  required  staff  will  be 
available; 

6.  A  statement  from  all  project  staff 
indicating  that  they  will  be  available  to 
work  on  this  project; 

7.  A  brief  description  of  the 
qualifications  of  the  applicant 
organization  and  each  project  staff; 

8.  A  budget  that  details  all  costs  for 
the  project,  shows  consideration  for  all 
contingencies  for  this  project,  and  notes 
a  commitment  to  work  within  the 
budget  proposed  (budget  should  be 
divided  into  object  class  categories  as 
shown  on  application  Standard  Form 
424A). 

Authority:  Public  Law  93-415. 

Funds  Available.  The  award  will  be 
limited  to  a  maximum  of  $120,000 
(direct  and  indirect  costs).  Funds  may 
only  be  used  for  the  activities  that  are 
linked  to  the  desired  outcome  of  the 
project.  No  funds  are  transferred  to  state 
or  local  governments.  This  project  will 
be  a  collaborative  venture  with'the  NIC 
Prisons  Division. 

Application  Procedures:  Applicants 
must  be  submitted  in  six  copies  to  the 
Director,  National  Institute  of 
Corrections,  320  First  Street,  NW,  Room 
5007,  Washington,  DC  20534.  At  least 
one  copy  of  the  application  must  have 
the  applicant's  original  signature  in  blue 
ink.  A  cover  letter  must  identify  the 
responsible  audit  agency  for  the 
applicant's  financial  accounts. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4:00 
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p.m.  Eastern  Standard  Time  on 
Tuesday,  July  23.  2002.  They  should  be 
addressed  to  Director,  National  Institute 
of  Corrections.  320  First  Street.  NW.. 
Room  5007,  Washington,  DC  20534.  The 
NIC  application  number  should  be 
written  on  the  outside  of  the  mail  or 
courier  envelope.  Applicants  are 
encouraged  to  use  Federal  Express,  UPS, 
or  similar  service  to  ensure  delivery  by 
due  date  as  the  mail  at  the  National 
Institute  of  Corrections  is  still  being 
delayed  due  to  recent  decontamination 
procedures  implemented  after  recent 
events.  Applications  mailed  or  express 
delivery  should  be  sent  to:  National 
Institute  of  Corrections,  320  First  Street, 
NW,  Room  5007,  Washington.  DC 
20534.  Attn:  Director.  Hand  delivered 
applications  can  be  brought  to  500  First 
Street.  NW.  Washignton,  DC  20534.  The 
security  officer  will  call  oiu  front  desk 
at  307-3106  to  come  to  the  security  desk 
for  pickup.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 

Addresses  and  Further  Information:  A 
copy  of  this  annoimcement  and 
applications  forms  may  be  obtained 
through  the  NIC  web  site:  http.// 
www.nicic.org  (under  "Additional 
Opport\mities"  click  on  the  title  of  this 
cooperative  agreement.)  Requests  for  a 
hard  copy  of  the  application  forms,  and 
announcement  should  be  directed  to 
Judy  Evens,  Cooperative  Agreement 
Control  Office,  National  Institute  of 
Corrections,  320  First  Street,  NW.,  Room 
5007,  Washington,  DC  20534  or  by 
calUng  (800)  995-6423,  extension  44222 
or  (202)  307-3106,  extension  44222.  She 
can  also  be  contacted  by  E-mail  via 
jevens@bop.gov. 

All  technical  and  or  programmatic 
questions  concerning  this 
announcement  should  be  directed  to 
Belinda  P.  Watson  at  the  above  address 
or  by  calling  (800)  995-6423,  extension 
30483  or  (202)  353-0483,  or  by  E-mail 
via  bpwatson@bop.gov. 

Eligible  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  private  agency, 
educational  institution,  organization, 
individuals  or  team  with  expertise  in 
requested  areas. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  a  3  to  5  person  Peer 
Review  Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  021P11. 
This  number  should  appear  as  a 
reference  line  in  the  cover  letter  and 
also  in  box  11  of  Standard  Form  424  and 
outside  the  envelope  in  which  the 
application  is  sent. 

Executive  Order  12372:  This  program 
is  not  subject  to  the  provisions  of 
^ecutive  Order  12372. 


The  Catalog  of  Federal  Domestic 
Assistance  number  is  16.601:  Corrections — 
Training  and  Staff  Development. 

Dated:  June  7,  2002. 
Larry  Solomon, 

Deputy  Director,  National  Institute  of 
Corrections. 

[FR  Doc.  02-14852  Filed  6-12-02;  8:45  am] 
BNJJNQ  COM  441»-«-M 


DEPARTMENT  OF  LABOR 

OccupatkMial  Safety  and  Health 
Administration 

Susan  Harwood  Training  Grant 
Program.  FY  2002  Budget;  Revised 
Notice 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Extension  of  grant  application 
deadline. 

SUMMARY:  This  notice  extends  the  Susan 

Harwood  Training  Grant  Program 
application  deadline  from  Jime  21, 
2002,  to  July  5,  £002. 

The  notice  of  availability  of  funds  and 
request  for  grant  applications  was 
originally  published  in  the  Federal 
Register,  67  FR  36024.  May  22,  2002. 
Organizations  interested  in  submitting  a 
grant  application  should  refer  to  the 
May  22  Federal  Register  notice  which 
describes  the  scope  of  the  grant  program 
and  provides  information  about  how  to 
get  detailed  grant  application 
instructions.  AppUcations  should  not  be 
submitted  without  the  applicant  first 
obtaining  detailed  grant  application 
instructions. 

DATES:  Grant  application  deadline  is 
Friday,  July  5,  2002.  Grant  applications 
must  be  received  in  the  Des  Plaines. 
Illinois,  office  by  4:30  p.m.  Central 
Time,  Friday,  July  5,  2002. 
ADDRESSES:  Submit  one  signed  original 
and  three  copies  of  each  grant 
application  to  the  attention  of  Grants 
Officer,  U.  S.  Department  of  Labor, 
OSHA  Office  of  Training  and  Education, 
Division  of  Training  and  Educational 
Programs,  1555  Times  Drive,  Des 
Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Thompson,  Chief,  Division  of 
Training  and  Educational  Programs,  or 
Cynthia  Bencheck.  Program  Analyst. 
OSHA  Office  of  Training  and  Education. 
1555  Times  Drive.  Des  Plaines,  Illinois 
60018,  telephone  (847)  297-4810.  This 
is  not  a  toU-firee  number.  E-mail 
cindy.bencheck@osha.gov. 

The  Occupational  Safety  and  Health 
Act  of  1970  and  the  Departments  of 
Labor,  Health  and  Human  Services,  and 


Education,  and  Related  Agencies 
Appropriation  Act.  Pub.  L.  107-116, 
authorize  this  program. 

Signed  at  Washington,  IX!,  this  7th  day  of 
)une  20Q2. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  02-14953  Filed  6-12-02;  8:45  am] 

BILUNO  COOC  4S10-26-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Company, 
Turkey  Point  Nuclear  Generating  Units 
Nos.  3  and  4;  Notice  of  Issuance  of 
Renewed  Facility  Operating  Licenses 
Nos.  DPR-31  and  DPR-41  for  an 
Additional  20-Year  Period 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Renewed 
Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41  to  Florida  Power  and 
Light  Company  (the  licensee),  the 
operator  of  the  Turkey  Point  Nuclear 
Generating  Units  Nos.  3  and  4  (Tiukey 
Point  Units  3  and  4).  Renewed  Facility 
Operating  License  No.  DPR-31 
authorizes  operation  of  the  Turkey  Point 
Unit  3,  by  the  licensee  at  reactor  core 
power  levels  not  in  excess  of  2300 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  Unit  3  renewed 
license  and  its  Technical  Specifications. 
Renewed  Facility  Operating  License  No. 
DPR-41  authorizes  operation  of  the 
Turkey  Point  Unit  4,  by  the  licensee  at 
reactor  core  power  levels  not  in  excess 
of  2300  megawatts  thermal  in 
accordance  with  the  provisions  of  the 
Unit  4  renewed  license  and  its 
Technical  Specifications. 

The  Turkey  Point  Units  3  and  4  are 
pressurized  water  nuclear  reactors 
located  in  Miami-Dade  County  east  of 
Florida  City,  Florida. 
'    The  application  for  the  renewed 
licenses  complied  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
chapter  I,  which  are  set  forth  in  each 
license.  Prior  public  notice  of  the  action 
involving  .the  proposed  issuance  of 
these  renewed  licenses  and  of  an 
opportimity  for  a  hearing  regarding  the 
proposed  issuance  of  these  renewed 
licenses  was  published  in  the  Federal 
Register  on  October  12,  2000  (65  FR 
60693). 


Federal  Register /Vol  67,  No.  114 /Thursday,  June  13,  2002  /  Notices 


40755 


For  further  details  with  respect  to  this 
iction,  see  (1)  the  Florida  Power  and 
light  Company's  License  Renewal 
Application  for  Turkey  Point,  Units  3 
and  4,  dated  September  8,  2000,  as 
supplemented  by  letters  dated  January 
19,  February  8,  February  16,  February 
26,  March  22  (two  letters),  March  30 
(four  letters),  April  19  (three  letters), 
May  3,  May  11  (two  letters).  May  29 
(two  letters),  June  25,  July  18.  August 
13.  November  1,  November  7.  and 
December  17.  2001,  and  April  19,  2002; 

(2)  the  Commission's  Safety  Evaluation 
Report,  dated  February  27,  2001,  and 
April  2002  (NUREG-1759),  and 
Supplement  1  thereto,  dated  May  2002; 

(3)  the  licensee's  updated  final  safety 
analysis  report;  and  (4)  the 
Commission's  Final  Environmental 
hnpact  Statement  (NUREG-1437, 
Supplement  5),  dated  January  2002. 
These  documents  are  available  at  the 
NRC's  Public  Document  Room,  at  One 
White  Flint  North,  11555  Rockville 
Pike,  first  floor.  Rockville,  Maryland 
20852.  and  can  be  viewed  from  the  NRC 
Public  Electronic  Reading  Room  at 
http://www.nrc.gov/NRC/ADAMS/ 
index. html. 

Copies  of  Renewed  Facility  Operating 
Licenses  Nos.  DPR-31  and  DPR-41  may 
be  obtained  by  writing  to  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  Attention:  Director, 
Division  of  Regulatory  Improvement 
Programs.  Copies  of  the  Safety 
Evaluation  Report  (NUREG-1759).  and 
Supplement  1  thereto,  and  the  Final 
Environmental  Impact  Statement 
(NUREG-1437.  Supplement  5)  may  be 
purchased  from  the  National  Technical 
Information  Service,  Springfield, 
Virginia  22161-0002  at  1-800-553- 
6847.  (http://www.ntis.gov),  or  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954  at 
202-512-1800.  [http:// 
www.access.gpo.gov/su_docs).  All 
orders  should  clearly  identify  the  NRC 
publication  number  and  the  requestor's 
Government  Printing  Office  deposit 
account  number  or  VISA  or  MasterCard 
number  and  expiration  date. 

Dated  at  Rockville,  Maryland,  this  6th  day 
3  r  June,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Rajendar  Auluck, 

Senior  Project  Manager.  License  Renewal  and 
Environmental  Impacts  Program,  Division  of 
Regulatory  Improvement  Programs.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  02-14907  Filed  6-12-02;  8:45  am) 

BILLING  CODE  7590-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Guidelines  for  Ensuring  and 
Maximizing  ttie  Quality,  Objectivity, 
Utility,  and  integrity  of  information 
Disseminated  by  the  Office  of 
Management  and  Budget 

agency:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  guidelines  and  request 
for  comments. 

SUMMARY:  The  Office  of  Management 
and  Budget  (0MB)  is  extending  the 
comment  period  regarding  its  draft 
Information  Quality  Guidelines  from 
June  14,  2002.  to  July  1.  2002.  OMB  is 
also  announcing  an  extension  of  the 
date  by  which  agencies  have  to  submit 
their  draft  final  information  quality 
guidelines  to  OMB  from  no  later  than 
July  1.  2002.  to  no  later  than  August  1, 
2002.  OMB  encourages  agencies  to  use 
thus  extra  time  to  provide  the  public 
with  additional  time  to  comment  on 
their  draft  guidelines. 
DATES:  Written  comments  regarding 
OMB's  draft  Information  Quality 
Guidelines  are  due  by  July  1.  2002. 
ADDRESSES:  Please  submit  comments  to 
Jefferson  B.  Hill  of  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  Comments  can 
also  be  e-mailed  to 
informationquality@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jefferson  B.  Hill,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Telephone:  (202)  395-3176. 
SUPPLEMENTARY  INFORMATION:  On  May  1, 
2002  (67  FR  21779),  OMB  announced  it 
was  seeking  comments  on  its  draft 
Information  Quality  Guidelines  by  June 
14.  2002.  OMB  is  now  extending  that 
comment  period  to  July  1,  2002,  These 
Information  Quality  Guidelines  describe 
OMB's  pre-dissemination  information 
quality  control  and  an  administrative 
mechanism  for  requests  for  correction  of 
information  publicly  disseminated  by 
OMB.  The  draft  Information  Quality 
Guidelines  are  posted  on  OMB's  Web 
site,  http:/ /www. whitehouse.gov/omb/ 
inforeg/ index. html. 

On  January  3,  2002  (67  FR  369).  with 
a  correction  published  on  February  22. 
2002  (67  FR  8452).  OMB  published 
government-wide  Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies.  Paragraph  IV.5  of  these 
Guidelines  calls  upon  each  agency  Ano 
later  than  July  1.  2002."  to  submit  the 


agency's  draft  final  information  quality 
guidelines  to  OMB  for  review  regarding 
the  consistency  of  its  guidelines  with 
OMB's  January  3  government-wide 
Guidelines.  OMB  is  extending  this 
deadline  to  no  later  than  August  1 , 
2002. 

This  extension  of  the  July  1  deadline 
to  August  1  provides  agencies 
additional  time  to  seek  public  comment 
on  their  proposed  information  quality 
guidelines,  and  to  reconsider  their  draft 
guidelines  in  light  of  the  public 
comments  they  do  receive. 

Dated:  June  6.  2002. 

|ohn  D.  Graham, 

Administrator.  Office  of  Information  and 
Regulatory  Affairs. 

[FR  Doc.  02-14843  Filed  6-12-02;  8:45  am) 

BILUNG  CODE  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-25606  ;  812-12766] 

Touchstone  investment  Trust,  et  al.; 
Notice  of  Application 

June  6,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  NoUce  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  under  the 
Act. 

Summary  of  Application:  Applicants 
request  an  order  that  would  permit  them 
to  enter  into  and  materially  amend 
subadvisory  agreements  without 
shareholder  approval.  Applicants: 
Touchstone  Investment  Trust  ("TINT"), 
Touchstone  Strategic  Trust  ("TST"), 
Touchstone  Tax-Free  Trust  ("TTFT") 
and  Touchstone  Variable  Series  Trust 
("TVST")  (TINT,  TST,  TTFT  and  TVST 
each  a  "Trust",  and  collectively,  the 
"Trusts")  and  Touchstone  Advisors,  Inc. 
(the  "Adviser"). 

Filing  Dates:  The  application  was 
filed  on  January  29,  2002  and  amended 
on  June  5.  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary*  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  1,  2002  and  should 
be  accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
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Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  Jill  T. 
McGruder,  Touchstone  Advisors,  Inc., 
221  E.  4th  Street,  Suite  300,  Cincinnati, 
OH  45202. 

FOR  FURTHER  INFORMATION  CONTACT:  Jaea 
F.  Hahn.  Senior  Counsel,  at  (202)  942- 
0614,  or  Todd  F.  Kuehl,  Branch  Chief, 
at  (202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  TJie 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1 .  Each  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company.  Each  Trust  is  comprised  of 
one  or  more  series  (each  a  "Fimd",  and 
collectively,  the  "Funds"),  each  with  its 
own  investment  objectives  and 
policies.'  Shares  of  TVST  Funds  are 
offered  solely  to  separate  accounts 
established  by  The  Western  and 
Southern  Life  Insurance  Company  and 
its  life  insurance  affiliates. 

2.  The  Adviser,  an  Ohio  corporation, 
is  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act").  Each  Trust  has 
entered  into  an  investment  advisory 
agreement  with  the  Adviser  with  respect 
to  each  of  the  Funds  of  such  Trust  (each, 
an  "Advisory  Agreement"),  which  was 
approved  by  the  board  of  trustees  of  the 
Trust  ("Board"),  including  a  majority  of 
the  trustees  who  are  not  "interested 
persons"  as  defined  in  section  2(a)(19) 
of  the  Act  (the  "Independent  Trustees"), 


<  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  future 
series  of  the  Trust  and  any  other  registered  open- 
end  management  investment  company  or  series 
thereof  the  Trust  and  any  other  registered  open-end 
management  investment  com|>any  or  series  thereof 
that:  (a)  Are  advised  by  the  Adviser  or  a  person 
controlling,  controlled  by.  or  under  common 
control  with  the  Adviser  (included  in  the  term 
"Adviser");  (b)  uses  the  multi-manager  structure 
described  in  the  application;  and  (c)  complies  with 
the  terms  and  conditions  of  the  application 
(together,  "Future  Funds",  included  in  the  term 
"Funds").  All  entities  that  currently  intend  to  rely 
on  the  requested  relief  are  named  as  applicants.  If 
the  name  of  any  Fund  should,  at  any  time,  contain 
the  name  of  a  Subadviser.  it  will  also  contain  the 
name  of  the  Adviser,  which  will  appear  before  the 
name  of  the  Subadviser. 


and  by  each  Fimd's  shareholders.  Under 
the  terms  of  the  Advisory  Agrisement, 
the  Adviser  manages  the  assets  of  the 
Fvmds  and  may  hire  one  or  more 
subadvisers  ("Subadvisers")  to  exercise 
day-to-day  portfolio  management  of 
each  of  the  Funds  piusuant  to  separate 
investment  advisory  agreements 
("Subadvisory  Agreements"),  All 
current  and  future  Subadvisers  will  be 
registered  or  exempt  from  registration 
under  the  Advisers  Act,  Subadvisers  are 
recommended  to  the  Board  by  the 
Adviser  and  selected  and  approved  by 
the  Board,  including  a  majority  of  the 
Independent  Trustees.  The  Adviser 
compensates  each  Subadviser  out  of  the 
fees  paid  to  the  Adviser  by  the 
applicable  Fund. 

3.  The  Adviser  monitors  the  Fimds 
and  the  Subadvisers  and  makes 
recommendations  to  the  Board 
regarding  allocation,  and  reallocation,  of 
assets  between  Subadvisers  and  is 
responsible  for  recommending  the 
hiring,  termination  and  replacement  of 
Subadvisers.  The  Adviser  recommends 
Subadvisers  based  on  a  number  of 
factors  used  to  evaluate  their  skills  in 
managing  assets  pursuant  to  particular 
investment  objectives. 

4.  Applicants  request  an  order  to 
permit  the  Adviser,  subject  to  the 
oversight  of  the  Board,  to  enter  into  and 
materially  amend  Subadvisory 
Agreements  without  shareholder 
approval.  The  requested  relief  will  not 
extend  to  a  Subadviser  that  is  an 
"affiliated .person"  (as  defined  in 
section  2(a)(3)  of  the  Act)  of  the  Trust 
or  the  Adviser,  other  than  by  reason  of 
serving  as  a  Subadviser  to  one  or  more 
of  the  Funds  ("Affiliated  Subadviser").2 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  company's 
outstanding  voting  securities.  Riile  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  ciffected  by  a  matter  must 
approve  such  matter  if  the  Act  requires 
shareholder  approval. 
.  2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  seciuities,  or 
transactions  fi-om  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 


^  Two  of  the  current  Subadvisers,  Fort 
Washington  Investment  Advisors,  Inc.  and  Todd 
Investment  Advisors,  Inc..  are  Affilated 
Subadvisers. 


exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
piuposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  the  requested  relief  meets  this 
standard  for  the  reasons  discussed 
below. 

3.  Appligants  assert  that  each  Fund's 
shareholders  are  relying  on  the 
Adviser's  experience  to  select,  monitor 
and  replace  Subadvisers.  Applicants 
assert  that,  from  the  prospective  of  the 
investor,  the  role  of  the  Subadvisers  is 
comparable  to  that  of  individual 
portfolio  managers  employed  by  other 
investment  advisory  firms.  Applicants 
contend  that  requiring  shareholder 
approval  of  each  Subadvisory 
Agreement  would  impose  costs  and 
uimecessary  delays  on  the  Funds,  and 
may  preclude  the  Adviser  from  acting 
promptly  in  a  manner  considered 
advisable  by  the  Board.  Applicants  note 
that  the  Advisory  Agreement  will 
remain  subject  to  the  shareholder 
approval  requirements  of  section  15(a) 
of  the  Act  and  rule  18f-2  under  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Before  a  Fund  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  the  outstanding  voting 
securities  of  the  Fund  (or,  if  the  Fund 
serves  as  a  funding  mediiun  for  any  sub- 
account of  a  registered  separate  account, 
pursuant  to  voting  instructions  provided 
by  the  unitholders  of  the  sub-account), 
as  defined  in  the  Act,  or  in  the  case  of 

a  Fimd  whose  public  shareholders  (or 
variable  contract  owners  through  a 
separate  account)  purchased  shares  on 
the  basis  of  a  prospectus  containing  the 
disclosiue  contemplated  by  condition  2 
below,  by  the  initial  shareholders  prior 
to  the  offering  of  shares  of  the  Fund  to 
the  public  (or  the  variable  contract 
owners  through  a  separate  account). 

2.  Each  Fund's  prospectus  will 
disclose  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
relying  on  the  requested  order  will  hold 
itself  out  to  the  public  as  employing  the 
management  structure  described  in  the 
application.  The  prospectus  with 
respect  to  each  Fund  will  prominently 
disclose  that  the  Adviser  has  ultimate 
responsibility  (subject  to  oversight  by 
the  Board)  to  oversee  each  Subadviser  to 
the  Fund  and  recommend  their  hiring, 
termination  and  replacement. 

3.  Within  90  days  of  the  hiring  of  any 
new  Subadviser,  the  Adviser  will 
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fiuTiish  the  shareholders  of  the 
applicable  Fund  (or,  if  the  Fund  serves 
as  a  funding  medium  for  a  sub-account 
of  a  registered  separate  account,  the 
unitholders  of  the  sub-account  who 
have  allocated  assets  to  that  sub- 
account) all  the  information  about  the 
•new  Subadviser  that  would  be  included 
in  a  proxy  statement.  Such  information 
will  include  any  changes  in  such 
information  caused  by  the  addition  of  a 
new  Subadviser.  To  meet  this 
obligation,  the  Adviser  will  provide  the 
shareholders  of  the  applicable  Funds 
(or,  if  the  Fund  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  the 
unitholders  of  the  sub-account)  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C  and 
Schedule  14C  under  the  Securities 
Exchange  Act  of  1934,  as  well  as  the 
requirements  of  Item  22  of  Schedule 
14 A  under  that  Act. 

4.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  such 
Subadvisory  Agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  applicable  Fund  (or,  if  the  Fund 
serves  as  a  funding  medium  for  any  sub- 
account of  a  registered  separate  account, 
pursuant  to  voting  instructions  provided 
by  the  unitholders  of  the  sub-account). 

5.  At  all  times,  a  majority  of  each 
Board  will  be  Independent  Trustees, 
and  the  nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Trustees. 

6.  Wnen  a  Subadviser  change  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser,  the  applicable  Board, 
including  a  majority  of  the  Independent 
Trustees,  will  make  a  separate  finding, 
reflected  in  such  Board's  minutes,  that 
the  change  is  in  the  best  interests  of  the 
applicable  Fund  and  its  shareholders 
(or,  if  the  Fund  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  in  the  best 
interests  of  the  Fund  and  unitholders  of 
any  sub-account)  and  does  not  involve 
a  conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

7.  The  Adviser  will  provide  general 
management  services  to  each  of  the 
Funds  relying  on  the  requested  order, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  securities  portfolio,  and,  subject 
to  Board  review  and  approval,  will:  (a) 
Set  each  Fund's  overall  investment 
strategies;  (b)  recommend  and  select 
Subadvisers;  (c)  when  appropriate, 
allocate  and  reallocate  each  Fund's 


assets  among  Subadvisers;  (d)  monitor 
and  evaluate  Subadviser  performance; 
and  (e)  implement  procedures 
reasonably  designed  to  ensure 
Subadvisers  comply  with  the  related 
Fund's  investment  objectives,  policies 
and  restrictions. 

8.  No  director,  trustee  or  officer  of  a 
Fund  or  director  or  officer  of  the 
Adviser  will  own  directly  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  the 
director,  trustee  or  officer)  any  interest 
in  a  Subadviser  except  for  ownership  of 
(a)  interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
Adviser;  or  (b)  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly-traded 
company  that  is  either  a  Subadviser  or 
an  entity  that  controls,  is  controlled  by, 
or  is  imder  common  control  with  a 
Subadviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  02-14945  Filed  6-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25607;  812-12592] 

Pioneer  America  Income  Trust,  et  al.; 
Notice  of  Application 

June  7.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act, 
and  under  section  17(d)  of  the  Act  and 
rule  1 7d-l  under  the  Act  to  permit 
certain  joint  transactions. 

Applicants:  Pioneer  America  Income 
Trust,  Pioneer  Balanced  Fund,  Pioneer 
Bond  Fund,  Pioneer  Emerging  Markets 
Fund,  Pioneer  Equity  Income  Fund, 
Pioneer  Europe  Fund,  Pioneer  Europe 
Select  Fund,  Pioneer  Fund,  Pioneer 
Global  Consumers  Fund,  Pioneer  Global 
Energy  and  Utilities  Fund,  Pioneer 
Global  Financials  Fund,  Pioneer  Global 
Health  Care"  Fund,  Pioneer  Global  High 
Yield  Fund,  Pioneer  Global  Industrials 
Fund,  Pioneer  Global  Telecoms  Fund, 
Pioneer  Global  Value  Fund,  Pioneer 


Growth  Shares,  Pioneer  High  Yield 
Fund,  Pioneer  Independence  Fund, 
Pioneer  Interest  Shares,  Pioneer 
International  Equity  Fund,  Pioneer 
International  Value  Fund,  Pioneer  Large 
Cap  Value  Fund,  Pioneer  Mid  Cap 
Growth  Fund,  Pioneer  Mid  Cap  Value 
Fund,  Pioneer  Money  Market  Trust. 
Pioneer  Real  Estate  Shares.  Pioneer 
Science  &  Technology  Fund,  Pioneer 
Small  Cap  Value  Fund.  Pioneer  Small 
Company  Fund,  Pioneer  Strategic 
Income  Fund,  Pioneer  Tax  Free  Income 
Fund,  Pioneer  Tax  Managed  Fund, 
Pioneer  Value  Fund,  and  Pioneer 
Variable  Contracts  Trust  (each  an 
"Investment  Company"  and 
collectively,  the  "Investment 
Companies"),  and  Pioneer  Investment 
Management.  Inc.  ("PIM")  and  Pioneer 
Fimds  Distributor.  Inc. 

Summary  of  Application: 

The  applicants  request  an  order  that 
would  permit  (a)  certain  registered 
management  investment  companies  and 
certain  entities  that  are  excluded  from 
the  definition  of  investment  company 
by  section  3(c)(1),  3(c)(7)  or  3(c)(ll)  of 
the  Act  to  invest  uninvested  cash  and 
cash  collateral  in  (i)  affiliated  money 
market  funds  and/or  short-term  bond 
funds  or  (ii)  one  or  more  affiliated 
entities  that  operate  as  cash 
management  investment  vehicles  and 
that  are  excluded  from  the  definition  of 
investment  company  by  section  3(c)(1) 
or  3(c)(7)  of  the  Act,  and  (b)  the 
registered  investment  companies  and 
the  affiliated  entities  to  continue  to 
engage  in  purchase  and  sale  transactions 
involving  portfolio  securities  in  reliance 
on  rule  17a-7  under  the  Act. 

Filing  Dates: 

The  application  was  filed  on  August 
8,  2001  and  amended  on  June  4.  2002. 

Hearing  or  Notification  of  Hearing: 

An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  2,  2002,  and  should 
be  accompanied  by  proof  of  service  on 
the  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  c/o  Martin  J. 
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Wolin,  Esq.,  Pioneer  Investment 
Management,  Inc.,  60  State  Street, 
Boston,  MA  02109. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
E.  Minarick,  Senior  Counsel,  at  (202) 
942-0527  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sunmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NfW,  Washington.  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Each  Investment  Company  is 
organized  as  a  Massachusetts  business 
trust  or  a  Delaware  business  trust.  Each 
Investment  Company,  other  than 
Pioneer  Interest  Shares,  is  registered 
under  the  Act  as  an  open-end 
management  investment  company. 
Pioneer  Interest  Shares  is  registered 
under  the  Act  as  a  closed-end 
management  investment  company. 
Some  of  the  Investment  Companies  have 
multiple  series,  each  with  separate 
investment  objective  and  policies.  PIM 
is  an  investment  adviser  registered 
under  the  Investment  Advisers  Act  of 
1940  and  serves  as  investment  adviser 
to  each  Investment  Company  (PIM  and 
entities  controlling,  controlled  by,  or 
under  common  control  with  PIM, 
collectively,  "PIM").' 

2.  Each  Fund  that  is  not  a  money 
market  fund  (a  "Participating  Fund") 
has,  or  may  be  expected  to  have  cash 
that  has  not  been  invested  in  portfolio 
securities  ("Uninvested  Cash"). 
Uninvested  Cash  may  result  from  a 
variety  of  sources,  including  dividends 
or  interest  received  on  portfolio 
securities,  unsettled  seciuities 
transactions,  strategic  reserves,  matured 
investments,  proceeds  from  liquidation 
of  investment  securities,  dividend 
payments  or  money  from  investors. 


'  Applicants  request  that  any  relief  granted  also 
apply  to  (a)  any  other  registered  investment 
company  or  series  thereof  for  which  PIM  currently 
is  or  in  the  future  may  act  as  investment  adviser  and 
(b)  any  entity  excluded  from  the  definition  of 
investment  company  under  section  3(c)(1),  section 
3(c)(7)  or  section  3(c)(ll)  of  the  Act,  now  existing 
or  established  in  the  future,  for  which  PIM 
currently  is  or  in  the  future  may  serve  as  investment 
adviser  of  trustee  exercising  investment  discretion, 
that  operates  as  a  cash  management  investment 
vehicle  ("Funds,"  and  together  with  the 
"Investment  Companies"  and  any  existing  or  future 
series  of  the  Investment  Companies,  the  "Funds"). 
All  Funds  that  currently  intend  to  rely  on  the 
requested  order  are  named  as  applicants.  Any  other 
existing  or  future  Fund  will  rely  on  the  order  only 
in  accordance  with  the  terms  and  conditions  of  the 
application. 


Certain  Participating  Funds  also  may 
participate  in  a  securities  lending 
program  ("Securities  Lending  Program") 
imder  which  a  Fund  may  lend  its 
portfolio  securities  to  registered  broker- 
dealers  or  other  institutional  investors. 
The  loans  are  secured  by  collateral, 
including  cash  coUaterad  ("Cash 
Collateral"  and  together,  with 
Uninvested  Cash,  "Cash  Balances"), 
equal  at  all  times  to  at  least  the  market 
value  of  the  securities  loaned.  Currently, 
the  Participating  Funds  can  invest  Cash 
Balances  directly  in  money  market 
instruments  or  other  short-term  debt 
obligations.  Applicants  state  that 
Participating  Funds  will  either  be 
management  investment  companies  or 
their  series  that  are  registered  under  the 
Act  ("Registered  Participating  Funds") 
or  investment  vehicles  that  are  excluded 
from  the  definition  of  investment 
company  undet  section  3(c)(1),  3(c)(7) 
or  3(c)(ll)  of  the  Act  (the  "Non- 
Registered  Participating  Funds")  for 
which  PIM  acts  as  trustee  or  investment 
adviser. 

3.  Applicants  request  an  order  to 
permit:  (i)  The  Participating  Funds  to 
use  their  Cash  Balances  to  purchase 
shares  of  one  or  more  of  the  Funds  that 
are  money  market  funds  or  short-term 
bond  funds  (the  "Registered  Central 
Funds")  or  shares  of  one  or  more  future 
entities  for  which  PIM  acts  as  trustee  or 
investment  adviser  that  operate  as  cash 
management  investment  vehicles  and 
that  are  excluded  from  the  definition  of 
investment  company  pursuant  to 
section  3(c)(1)  and  3(c)(7)  of  the  Act  (the 
"Non-Registered  Central  Funds")  (the 
Registered  Central  Funds  and  the  Non- 
Registered  Central  Funds,  collectively, 
the  "Central  Funds"):  (ii)  the  Central 
Funds  to  sell  their  shares  to  and 
purchase  (redeem)  such  shares  from  the 
Participating  Funds;  (iii)  the  - 
Participating  Funds  and  Central  Funds 
to  continue  to  engage  in  interfund 
purchase  and  sale  transactions 
("Interfund  Transactions");  and  (iv)  PIM 
to  effect  the  above  transactions. 

4.  The  investment  by  each  Registered 
Participating  Fund  in  shares  of  the 
Central  Funds  will  be  in  accordance 
with  that  Registered  Participating 
Fund's  investment  policies  and 
restrictions  as  set  forth  in  its  registration 
statement.  The  Registered  Central  Funds 
are  or  will  be  taxable  or  tax-exempt 
money  market  funds  that  comply  with 
rule  2a-7  under  the  Act  or  short-term 
bond  funds  that  invest  in  fixed-income 
securities  and  maintain  a  dollar- 
weighted  average  maturity  of  three  years 
or  less.  The  Non-Registered  Central 
Funds  will  comply  with  rule  2a-7  under 
the  Act. 


Applicants'  Legal  Analysis 

/.  Investment  of  Cash  Balances  by  the 
Participating  Funds  in  the  Central 
Funds 

A.  Section  i2(d)(l) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  investment  company 
may  acquire  securities  of  a  registered 
investment  company  if  such  securities 
represent  more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  assets.  Section 
12(d)(1)(B)  of  the  Act  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies.  Any 
entity  that  is  excluded  from  the 
definition  of  investment  company  imder 
section  3(c)(1)  or  3(c)(7)  of  the  Act  is 
deemed  to  be  an  investment  company 
for  the  purposes  of  the  3%  limitation 
specified  in  sections  12(d)(1)(A)  and  (B) 
with  respect  to  purchases  by  and  sales 
to  such  company. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  secvu-ity,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  section  12(d){l)(J)  to  permit  the 
Participating  Funds  to  use  their  Cash 
Balances  to  acquire  shares  of  the 
Registered  Central  Funds  in  excess  of 
the  percentage  limitations  in  section 
12(d)(1)(A),  provided  however,  that  in 
all  cases  a  Registered  Participating 
Fund's  aggregate  investment  of 
Uninvested  Cash  in  shares  of  the  Central 
Funds  will  not  exceed  25%  of  the 
Registered  Participating  Fund's  total 
assets  at  any  time.  Applicants  also 
request  relief  to  permit  the  Registered 
Central  Funds  to  sell  their  securities  to 
the  Participating  Funds  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(B). 

3.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  thpre  is  no  threat  of 
redemption  to  gain  undue  influence 
over  the  Registered  Central  Funds  due 
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o  the  highly  liquid  nature  of  each 
Registered  Central  Fund's  portfolio. 
Applicants  state  that  the  proposed 
arrangement  will  not  result  in 
inappropriate  layering  of  fees.  Shares  of 
the  Central  Funds  sold  to  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  National  Association  of 
Securities  Dealers  Inc.  Conduct  Rules 
("NASD  Conduct  Rules").  If  a  Central 
Ftmd  offers  more  than  one  class  of 
shares  in  which  a  Registered 
Participating  Fimd  may  invest,  the 
Registered  Participating  Fund  will 
invest  its  Cash  Badances  only  in  the 
class  with  the  lowest  expense  ratio  at 
the  time  of  investment.  In  addition,  if 
PIM  collects  a  fee  from  a  Central  Fund . 
for  acting  as  its  investment  adviser  with 
respect  to  assets  invested  by  a 
Registered  Participating  Fund,  when 
approving  an  investment  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  trustees  of  each  Registered 
Participating  Fimd  ("Board"),  including 
a  majority  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
will  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Registered 
Participating  Fund  by  PIM  should  be 
reduced  to  account  for  reduced  services 
provided  to  the  Registered  Participating 
Fund  as  a  result  of  the  investment  of 
Uninvested  Cash  in  the  Central  Fund. 
Applicants  represent  that  no  Central 
Fund  will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limitations  contained  in  section 
12(d)(1)(A)  of  the  Act. 

B.  Section  1 7(a)  of  the  Act 

1.  Section  17(a)  of  the  Act  makes  it 
imlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  an 
investment  company  to  include  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person, 
any  person  5%  or  more  of  whose 
outstanding  securities  are  directly  or 
indirectly  ovraed,  controlled,  or  held 
with  power  to  vote  by  the  other  person, 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person, 
and  any  investment  adviser  to  the 
investment  company.  Because  the 
Participating  Funds  and  the  Central 
Funds  have  PIM  as  investment  adviser 


or  trustee  exercising  investment 
discretion,  they  may  be  deemed  to  be 
under  common  control  and  thus 
affiliated  persons  of  each  other.  In 
addition,  if  a  Participating  Fund 
purchases  more  than  5%  of  the  voting 
securities  of  a  Central  Fund,  the  Central 
Fund  and -the  Participating  Fund  may  be 
affiliated  persons  of  each  other.  As  a 
result,  section  17(a)  would  prohibit  the 
sale  of  the  shares  of  Central  Funds  to  the 
Participating  Funds,  and  the  redemption 
of  the  shares  by  the  Participatin2  Ftmds. 

2.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  of  the  Act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  Commission  to  exempt 
persons  or  transactions  from  any 
provision  of  the  Act,  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  piuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Adt. 

3.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Central 
Fimds  by  the  Participating  Funds 
satisfies  the  standards  in  sections  6(c) 
and  17(b)  of  the  Act.  Applicants  note 
that  shares  of  the  Central  Funds  will  be 
purchased  and  redeemed  at  their  net 
asset  value,  the  same  consideration  paid 
and  received  for  these  shares  by  any 
other  shareholder.  Applicants  state  that 
the  Registered  Participating  Funds  will 
retain  their  ability  to  invest  Cash 
Balances  directly  in  money  market 
instruments  as  authorized  by  their 
respective  investment  objectives  and 
policies.  Applicants  state  that  a 
Registered  Central  Fund  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Participating  Fimds  if  the  Central 
Fund's  Board  or  PIM  determines  that 
such  sale  would  adversely  affect  the 
Central  Fimd's  portfolio  management 
and  operations. 

C.  Section  17(d)  of  the  Act  and  Rule 
17d-l  Under  the  Act 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates,  unless  the 


Commission  has  approved  the  joint 
arrangement.  Applicants  state  that  the 
Participating  Funds  and  the  Central 
Funds,  by  participating  in  the  proposed 
transactions,  and  PIM,  by  managing  the 
proposed  transactions,  could  be  deemed 
to  be  participating  in  a  joint 
arrangement  within  the  meaning  of 
section  17(d)  and  rule  17d-l. 

2.  In  considering  whether  to  approve 
a  joint  transaction  under  rule  17d-l,  the 
Commission  considers  whether  the 
investment  company's  participation  in 
the  joint  transaction  is  consistent  vdth 
the  provisions,  policies  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  state  that  the 
investment  by  the  Participating  Funds 
in  shares  of  the  Central  Fimds  would  be 
on  the  same  basis  and  no  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
proposed  transactions  meet  the 
standards  for  an  order  imder  rule  17d- 
1. 

//.  Interfund  Transactions 

1 .  Applicants  state  that  certain  Funds 
cuirrently  rely  on  rule  1 7a-7  under  the 
Act  to  conduct  Interfund  Transactions. 
Rule  17a-7  imder  the  Act  provides  an 
exemption  from  section  17(a)  for  a 
purchase  or  sale  of  certain  securities 
between  a  registered  investment 
company  and  an  affiliated  person  (or  an 
affiliated  person  of  an  affiliated  person), 
provided  that  certain  conditions  are 
met,  including  that  the  affiliation 
between  the  registered  investment 
company  and  the  affiliated  person(or  an 
affiliated  person  of  the  affiliated  person) 
must  exist  solely  by  reason  of  having  a 
common  investment  adviser,  common 
directors  and/or  conunon  officers. 
Applicants  state  that  the  Participating 
Funds  and  Central  Funds  may  not  be 
able  to  rely  on  rule  1 7a-7  when 
purchasing  or  selling  portfolio  securities 
to  each  other,  because  some  of  the 
Participating  Funds  may  oAvn  5%  or 
more  of  the  outstanding  voting 
securities  of  a  Central  Fund  and, 
therefore,  an  affiliation  would  not  exist 
solely  by  reason  of  the  transacting 
Funds  having  a  common  investment 
adviser,  common  directors  and/or 
common  officers. 

2.  Applicants  request  relief  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Interfund  Transactions.  The 
Interfund  Transactions  for  which  relief 
is  requested  are  transactions  between 
Registered  Participating  Funds  and  Non- 
Registered  Central  Funds  and  between 
Non-Registered  Participating  Funds  and 
Registered  Central  Funds.  Applicants 
submit  that  the  requested  relief  satisfies 
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the  standards  for  relief  in  sections  6(c) 
and  17(b).  Applicants  state  that  the 
Funds  will  comply  with  rule  17a-7 
under  the  Act  in  all  respects,  other  than 
the  requirement  that  the  participants  be 
affiliated  solely  by  reason  of  having  a 
common  investment  adviser,  common 
directors  and/or  common  officers. 
Applicants  state  that  the  additional 
affiliation  created  under  sections  . 
2(a)(3)(A)  and  (B)  does  not  affect  the 
other  protections  provided  by  rule  17a- 
7,  including  the  integrity  of  the  pricing 
mechanism  employed  and  oversight  by 
each  Fimd's  Board. 

Applicants'  Conditioiis 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Central  Funds  sold  to 
and  redeemed  by  the  Participating 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the  NASD 
Conduct  Rules). 

2.  If  PIM  collects  a  fee  from  a  Central 
Fund  for  acting  as  investment  adviser 
with  respect  to  assets  invested  by  a 
Registered  Participating  Fimd,  before 
the  next  meeting  of  the  Board  of  the 
Registered  Participating  Fund  that 
invests  in  the  Central  Fund  is  held  for 
the  purpose  of  voting  on  an  advisory 
contract  under  section  15  of  the  Act, 
PIM  will  provide  the  Board  with  such 
information  as  the  Board  may  request  to 
evaluate  the  effect  of  the  investment  of 
Uninvested  Cash  in  the  Central  Funds 
upon  the  direct  and  indirect 
compensation  to  PIM.  Such  information 
will  include  specific  information 
regarding  the  approximate  cost  to  PIM 
of.  or  portion  of  the  advisory  fee  under 
the  existing  advisory  contract 
attributable  to,  managing  the 
Uninvested  Cash  of  the  Registered 
Participating  Fund  that  can  be  expected 
to  be  invested  in  the  Central  Fimds.  In 
connection  with  approving  any  advisory 
contract  for  a  Registered  Participating 
Fimd,  the  Board,  including  a  majority  of 
the  Independent  Trustees,  shall 
consider  to  what  extent,  if  any.  the 
advisory  fees  charged  to  the  Registered 
Participating  Fund  by  PIM  should  be 
reduced  to  account  for  reduced  services 
provided  to  the  Registered  Participating 
Fund  by  PIM  as  a  result  of  the 
Uninvested  Cash  being  invested  in  the 
Central  Funds.  The  minute  books  of  the 
Registered  Participating  Fund  will 
record  fully  the  Board's  consideration  in 
approving  the  advisory  contract, 
including  the  considerations  relating  to 
fees  referred  to  above. 


3.  Each  Registered  Participating  Fimd 
will  invest  Uninvested  Cash  in,  and 
hold  shares  of,  the  Centnd  Funds  only 
to  the  extent  that  the  Registered 
Participating  Fund's  aggregate 
investment  of  Uninvested  Cash  in  the 
Central  Fimds  does  not  exceed  25%  of 
the  Registered  Participating  Fimd's  total 
assets.  For  purposes  of  this  limitation, 
each  Registered  Participating  Fimd  or 
series  thereof  will  be  treated  as  a 
separate  investment  company. 

4.  Investment  by  a  Registered 
Participating  Fund  in  shares  of  the 
Central  Funds  will  be  in  accordance 
with  each  Registered  Participating 
Fund's  respective  investment 
restrictions  and  will  be  consistent  with 
each  Registered  Participating  Fimd's 
investment  policies  as  set  forth  in  its 
prospectus  and  statement  of  additional 
information. 

5.  Each  Fund  that  may  rely  on  the 
order  will  be  advised  by  PIM  or  will 
have  PIM  as  its  trustee. 

6.  No  Central  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

7.  The  Non-Registered  Central  Funds 
will  comply  with  the  requirements  of 
sections  17(a),  (d),  and  (e),  and  18  of  the 
Act  as  if  the  Non-Registered  Central 
Funds  were  registered  open-end 
investment  companies.  With  respect  to 
all  redemption  requests  made  by  a 
Participating  Fund,  the  Non-Registered 
Central  Funds  will  comply  with  section 
22(e)  of  the  Act.  PIM  will  adopt 
procedures  designed  to  ensure  that  each 
Non-Registered  Central  Fund  complies 
with  sections  17(a),  (d),  and  (e),  18  and 
22(e)  of  the  Act.  PIM  will  also 
periodically  review  and  update  as 
appropriate  such  procedures  and  will 
maintain  books  and  records  describing 
such  procedures,  and  maintain  the 
records  required  by  rules  31a-l (b)(1), 
31a-l(b)(2)(ii),  and  31a-l(b)(9)  under 
the  Act.  All  books  and  records  required 
to  be  made  pursuant  to  this  condition 
will  be  maintained  and  preserved  for  a 
period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  and  will  be 
subject  to  examination  by  the 
Commission  and  its  staff. 

8.  Each  Non-Registered  Central  Fund 
will  comply  with  rule  2a-7  under  the 
Act.  With  respect  to  such  Non- 
Registered  Central  Fund,  PIM  will  adopt 
and  monitor  the  procedures  described 
in  rule  2a-7(c)(7)  and  will  take  such 
other  actions  as  are  required  to  be  taken 
under  those  procedures.  A  Participating 
Fund  may  only  purchase  shares  of  a 
Non-Registered  Central  Fund  if  PIM 


detennlnes  on  an  ongoing  basis  that  the 
Non-Registered  Central  Fund  is  in 
compliance  with  rule  2a-7.  PIM  will 
preserve  for  a  period  of  not  less  than  six 
years  from  the  date  of  .determination, 
the  first  two  years  in  an  easily  accessible 
place,  a  record  of  such  determination 
and  the  basis  upon  which  the 
determination  was  made.  This  record 
will  be  subject  to  examination  by  the 
Commission  and  its  staff. 

9.  Each  Participating  Fimd  will 

.  purchase  and  redeem  shares  of  any  Non- 
Registered  Central  Fund  as  of  the  same 
time  and  at  the  same  price,  and  will 
receive  dividends  and  bear  its 
proportionate  share  of  expenses  on  the 
same  basis,  as  other  shareholders  of  the 
Non-Registered  Central  Fund.  A 
separate  account  will  be  established  in 
the  shareholder  records  of  each  Non- 
Registered  Central  Fund  for  the  account 
of  each  Participating  Fund  that  invests 
in  such  Non-Registered  Central  Fund. 

10.  To  engage  in  Interfund 
Transactions,  the  Participating  Funds 
and  the  Central  Funds  will  comply  with 
rule  17a-7  under  the  Act  in  all  respects 
other  than  the  requirement  that  the 
parties  to  the  transaction  be  affiliated 
persons  (or  affiliated  persons  of 
affiliated  persons)  of  each  other  solely 
by  reason  of  having  a  common 
investment  adviser,  or  investment 
advisers  which  are  affiliated  persons  of 
each  other,  common  directors  and/or 
common  officers,  solely  because  a 
Participating  Fund  and  a  Central  Fund 
might  become  affiliated  persons  within 
the  meaning  of  section  2(a)(3)(A)  and  (B) 
of  the  Act. 

1 1 .  The  net  asset  value  per  share  with 
respect  to  shares  of  a  Non-Registered 
Central  Fund  will  be  determined 
separately  for  each  Non-Registered 
Central  Fund  by  dividing  the  value  of 
the  assets  belonging  to  that  Non- 
Registered  Central  Fund,  less  the 
liabilities  of  that  Non-Registered  Central 
Fund,  by  the  number  of  shares 
outstanding  with  respect  to  that  Non- 
Registered  Central  Fund. 

12.  Before  a  Registered  Participating 
Fund  may  participate  in  the  Securities 
Lending  Program,  a  majority  of  the 
Board  (including  a  majority  of  the 
Independent  Trustees)  will  approve  the 
Registered  Participating  Fund's 
participation  in  the  Securities  Lending 
Program.  No  less  fi:equently  than 
annually,  the  Board  also  will  evaluate, 
with  respect  to  each  Registered 
Participating  Fund,  any  securities 
lending  arrangement  and  its  results  and 
determine  that  any  investment  of  Cash 
Collateral  in  the  Central  Funds  is  in  the 
best  interests  of  the  Registered 
Participating  Fund. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-14946  Filed  6-12-02;  8:45  am] 
■UMQ  CODE  801 0-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [67  FR  40034,  June  11, 
2002). 

STATUS:  Open  Meeting. 

PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Wednesday,  June  12,  2002,  at 
10:00  a.m. 

CHANGE  IN  THE  MEETING:  Change  in 
Subject  Matter. 

The  subject  matter  of  the  previously 
announced  item  to  be  considered  at  the 
Open  Meeting  scheduled  for 
Wednesday,  June  12,  2002  has  been 
.changed  to: 

1 1  The  Commission  will  consider  whether  to 
publish  in  the  Federal  Register  a  notice  that 
the  Evangelical  Christian  Credit  Union  has 
submitted  an  application  for  an  exemption  to 
permit  it  to  offer  to  sweep  account  balances 
into  no-load  money  market  funds  without 
being  registered  as  a  broker-dealer.  The 
notice  would  request  public  comment  on 
whether  the  relief  requested  should  be 
granted  pursuant  to  Sections  15(a)(2)  and 
36(a)(1)  of  the  Securities  Exchange  Act  of 
1934,  whether  such  relief  should  be  extended 
to  all  credit  unions  with  deposits  insured  by 
the  National  Credit  Union  Share  Insurance 
Fund,  and  whether  such  an  exemption  would 
raise  issues  that  should  be  considered  in 
connection  with  amendments  to  the  May  11, 
2001  interim  Rnal  rules  implementing  the 
functional  regulation  exceptions  from  broker- 
dealer  registration  of  the  Gramm-Leach-Bliley 
Act. 

Commissioner  Classman,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or-postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  June  11.  2002. 
fill  M.  Peterson, 
Assistant  Secretary. 

IFR  Doc.  02-15056  Filed  6-11-02;  8:45  ami 
MXINQ  CODE  W1(H>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetMM  No.  34-46044;  Rle  No.  SR-CHX- 
2002-14] 

Self-Regulatory  Organlzatione;  Notice 
of  Filing  Of  Proposed  Rule  Change  by 
ttie  Chicago  Stock  Exchange,  Inc.  to 
Delete  Rule  Provisions  Relating  to  the 
Trading  of  Options 

June  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  26, 
2002,  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  Q,  and 
III  below,  which  Items  have  been 
prepared  by  the  CHX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
CHX  rules  to  delete  provisions 
governing  or  relating  to  the  trading  of 
options  on  the  CHX.  The  text  of  the 
proposed  rule  change  is  available  from 
the  Office  of  the  Secretary  of  the 
Commission  or  the  CHX. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's    ' 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
certain  provisions  of  the  CHX  rules 
which  govern  or  make  reference  to  the 
trading  of  options  on  the  CHX.  In  1980, 
the  Commission  approved  changes  to 
the  Exchange's  bylaws  and  rules  that 


deleted  most  references  to  the 
Exchange's  operation  of  an  options 
market.^  Since  that  time,  the  Exchange 
has  nqt  operated  an  options  market,  but 
has  served  as  an  self-regulatory 
organization  participant  on  the  Options 
Self-Regulatory  Council  ("OSRC")  for 
essentisdly  informational  purposes. 

Given  changes  in  the  options  mu'ket 
and  obligations  of  OSRC  participants, 
the  Exchange  believes  that  it  is  no 
longer  advisable,  from  either  a 
regulatory  or  economic  perspective,  to 
continue  serving  on  the  OSRC* 
Accordingly,  the  Exchange  believes  that 
it  is  appropriate  to  delete  from  the  CHX 
rules  all  remaining  references  to  the 
trading  of  options  and  handling  of 
options  orders.  Removal  of  these 
remaining  options  rules  will  then 
excuse  the  Exchange  from  any 
obligation  to  serve  on  the  OSRC. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act '  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5)  ^  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
Impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  EflRBCtiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


M5U.S.C.  7Bs(b)(l). 
M7CFR240.19b-«. 


3  See  Securities  Exchange  Act  Release  No.  17075 
(August  19,  1980).  45  FR  564S6  (August  25,  1980). 

*  If  the  CHX  were  to  continue  to  serve,  it  would 
be  responsible  for  a  pro  rata  share  of  OSCR  member 
examination  costs,  which  are  significant.  CHX 
believes  that  there  is  no  rationale  that  supports  CHX 
payment  of  examination  costs  attributable  to 
exchanges  that  are  actively  trading  options,  given 
that  CHX  does  not  presently  trade  options  and 
would  have  to  propose  significant  rule  changes 
should  it  elect  to  commence  options  trading  in  the 
future. 

5  15  U.S.C.  78ftb). 

•15U.S.C.  78flb)(5). 
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as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-14  and  should  be 
submitted  by  July  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-14944  Filed  6-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[(Mmmo  No.  34~46043;  Hie  No.  SR-MSRB- 
2002-05] 

Self-Regulatory  Organizationa; 
Municipal  Sacurltlaa  Rulemaking 
Board;  Order  Granting  Approval  to  the 
Propoaad  Rule  Change  Relating  to 
Electronic  Mail  Contacta 

)une  6,  2002. 

On  April  30.  2002,  pursuant  to  section 
19(b)(1)  of  the  Seciuities  Exchange  Act 


of  1934  (the  "Act").'  and  Rule  19b-4 
thereimder,^  the  Municipal  Securities 
Rulemaldng  Board  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Excliange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  (File 
No.  SR-MSRB-2002-05).  The  proposed 
rule  change  relating  to  electronic  mail 
contacts. 

The  Commission  published  the 
proposed  rule  change  for  comment  in 
the  Federal  Register  on  May  6,  2002. ^ 
The  Commission  did  not  receive 
comment  letters  relating  to  the  forgoing 
proposed  rule  change.  This  order 
approves  the  Board's  proposal. 

I.  Description  of  the  Proposed  Rule 
Change 

The  events  of  September  11th,  as  well 
as  the  weeks  that  followed,  emphasized 
the  importance  of,  and  need  for,  a 
formalized  business  continuity  plan  that 
includes  an  efficient  and  reliable  means 
of  official  commiuiication  between 
regulators  and  the  industry.  The  Board's 
establishment  of  a  reliable  method  for 
electronic  communication  will  allow  it 
to  efficiently  alert  dealers  to  official 
communications,  including  time- 
sensitive  developments,  rule  changes, 
notices,  etc.,  and  will. facilitate  dealers' 
internal  distribution  of  such 
information.  To  ensure  that  all  MSRB 
communications  continue  to  reach  each 
broker,  dealer  and  municipal  securities 
dealer,  the  MSRB  proposed  the  creation 
of  Rule  G-40,  on  Electronic  Mail 
Contacts,  and  amendments  to  Rule  G-8, 
on  Books  and  Records  to  be  Made  by 
Brokers,  Dealers  and  Municipal 
Securities  E)ealers,  and  Rule  G-9,  on 
Preservation  of  Records. 

Paragraph  (a)  of  Rule  G-40  requires 
that  each  dealer  appoint  an  "Electronic 
Mail  Contact"  to  serve  as  its  official 
contact  person  for  purposes  of 
commimicating  with  the  MSRB,  and 
that  such  person  be  a  registered 
municipal  securities  principal  of  the 
dealer.  Paragraph  (b)  requires  that  each 
dealer,  upon  completion  of  its  Rule  A- 
12  submissions  and  assignment  of  an 
MSRB  Registration  Number,*  submit  by 


'  17  CFR  200.30-3(aXl2). 


'  15  U.S.C.  78sO))(l). 
2  17CFR240.19b-4. 

5  See  Release  No.  34-45881  (May  14,  2002),  67  FR 
34507. 

*  Rule  A-12,  on  initial  fee,  requites  each  dealer, 
prior  to  effecting  any  transaction  in  or  inducing  or 
attempting  to  induce  the  purchase  or  sale  of  any 
municipal  security,  to  pay  to  the  MSRB  an  initial 
fee  of  $100,  accompanied  by  a  written  statement 
setting  forth  the  dealer's  name,  address  and  SEC 
registration  number. 

Upon  Commission  approval  of  the  proposed  rule 
change,  the  MSRB  will  contact  its  current  list  of 
dealers  (since  these  dealers  will  have  previously 
satisfied  their  Rule  A-12  submissions)  to  obtain 
completed  Forms  G— 40.  Thereafter,  any  new  dealer 


mail  to  the  MSRB  a  completed  Form  G- 
40  setting  forth  the  dealer's  name,  date, 
MSRB  Registration  Number,  name  of  its 
E-mail  Contact  and  his/her  e-mail 
address,  telephone  number  and 
Individual  Central  Registration 
Depository  (CRD)  Number,  and  the 
name,  title,  signature  and  telephone 
number  of  the  person  who  prepared  the 
Form  G-40.'  Paragraph  (b)  also  provides 
that  the  dealer  may  change  its  E-mail 
Contact  or  other  information  previously 
submitted  by  sending  an  amended  Form 
G-40  to  the  MSRB  by  e-mail.  Paragraph 
(c)  requires  eath  dealer  to  update 
information  on  its  E-mail  Contact  as 
periodically  requested  and  prescribed 
by  the  MSIIB  and  to  submit  such 
information  to  the  MSRB  by  e-mail. 

The  proposed  rule  change  also 
amends  Rule  G-8.  on  booki$  and  records, 
to  require  that  dealers  maintain  records 
reflecting  copies  of  Form  G— 40  and  any 
amended  forms,  as  required  by  Rule  G- 
40.  The  proposed  rule  change  amends 
Rule  G-9,  on  preservation  of  records,  to 
require  that  dealers  retain  these  records 
for  a  period  of  three  years. 

n.  Summary  of  Comments 

The  Commission  did  not  receive 
comment  letters  relating  to  this 
proposal. 

m.  Discussion 

The  Commission  must  approve  a 
proposed  MSRB  rule  change  if  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  set 
forth  imder  the  Exchange  Act  and  the 
rules  and  regulations  thereunder,  which 
govern  the  MSRB.^  The  language  of 
section  15B(b)(2)(C)  of  the  Exchange  Act 
requires  that  ihe  MSRB's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  system,  and,  in  general. 


will  be  required  to  send  its  initial  Form  G-40  by 
mail  when  the  dealer  completes  its  Rule  A-12 
submissions,  as  noted  above. 

'  The  MSRB  will  assign  passwords  in  order  to 
limit  access  to  each  dealer's  Form  G-40  and  to 
maintain  the  integrity  of  the  information  contained 
therein.  Therefore,  each  dealer  will  be  required  to 
submit  its  initial  Form  G-40  by  mail.  The  MSRB 
will  then  issue  a  password  to  the  designated  E-mail 
Contact  that  will  be  used  to  electronically  submit 
to  the  MSRB  am  required  updates  and  amendments 
to  the  form. 

0  Additionally,  in  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proppsed  rule's  impact  on  efficiency,  competition 
and  capital  formation.  IS  U.S.C  78c(f). 
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to  protect  investors  and  the  public 
interest.' 

After  careful  review,  the  Commission 
finds  that  the  Board's  proposed  rule 
change  consisting  of  the  creation  of  Rule 
G-40,  on  Electronic  Mail  Contacts,  and 
amendments  to  Rule  G-8,  on  Books  and 
Records  to  be  Made  by  Brokers,  Dealers 
and  Municipal  Securities  Dealers,  and 
Rule  G-9,  on  Preservation  of  Records, 
meets  the  requisite  statutory  standard. 
The  Commission  believes  that  this 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  and  the 
rules  and  regulations  thereunder.  In 
addition,  the  Commission  finds  that  the 
proposed  rule  is  consistent  with  the 
requirements  of  section  15B(b)(2)(C)  of 
the  Act,  as  set  forth  above, 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (File  No.  MSRB- 
2002-05)  be  and  hereby  is,  approved. 

I    For  the  Commission,  by  the  Division  of 

TMarket  Regulation,  pursuant  to  delegated 

authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-14947  Filed  6-12-02;  8:45  am] 

8ILUNQ  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46046;  File  No.  SR-NYSE- 
2002-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Regarding 
an  Interpretation  to  NYSE  Rule  345 
('Employees-Registration,  Approval, 
Records ")  and  Registered  Persons 
Who  Volunteer  or  Are  Called  Into 
Active  Military  Duty,  and  Deletion  of  a 
Provlston  Regarding  Verbal  Transfer 
Approvals 

June  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of 
1934("Act"),i  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  June  5,  2002,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 


'  15  U.S.C.  78o-4(b)(2)(C). 
»15  U.S.C.  78o-4(b)(2)(C). 
»17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


The  Exchange  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)  thereunder,* 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested.persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  an 
interpretation  to  NYSE  Rule  345 
("Employees-Registration,  Approval, 
Records")  to  provide  relief  from  the 
Rule's  registration  requirements,  annual 
registration  maintenance  fees, 
compensation  prohibitions,  and 
continuing  education  requirements  as 
prescribed  by  NYSE  Rule  345A,  for 
registered  persons  who  volunteer  or  are 
called  into  active  military  duty.  Further, 
and  as  a  separate  matter,  the  NYSE 
proposes  to  delete  Interpretation  /Ol  to 
NYSE  Rule  345(a)(i)  of  the  NYSE 
Interpretation  Handbook,  which 
provides  for  verbal  transfer  approvals 
for  registered  persons,  as  such  approvals 
are  administered  through  the  National 
Association  of  Securities  Dealer^,  Inc.'s 
("NASD")  Web-based  Central 
Registration  Depository  ("CRD")  system. 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  additions  are  in  italics; 
proposed  deletions  are  in  brackets. 

NYSE  Interpretation  Handbook 

Rule  345    Employees — Registration, 
Approval,  Records 

(a)  Registration. 

/Ol    Exceptions. 

No  change. 

/02    "Independent  Contractors." 

No  change. 

/03    Registered  Persons  Who 
Volunteer  or  Are  Called  to  Active 
Military  Duty  The  Exchange  will  grant 
specific  relief  to  registered  employees  of 
members  or  member  organizations  who 
volunteer  or  are  called  into  active 
military  duty.  Such  registered 
employees  will  be  placed  in  a 
specifically  designated  "inactive"  status 
upon  notification  to  the  Exchange  of 
their  volunteering  or  military  call-up. 
However,  such  employees  will  remain 
registered  with  the  Exchange,  and, 
therefore  are  eligible  to  receive 
transaction-based  compensation.  Since 
such  employees  are  "inactive,"  they 
may  not  perform  any  of  the  duties 


3  15U.S.C.  78s(b)(3)(A). 

>  17  CFR  240.19b-4(fl(6).  The  NYSE  provided  the 
Commission  with  written  notice  of  its  intention  to 
Rle  this  proposed  rule  change  on  April  25.  2002. 
The  Exchange  has  asked  the  Commission  to  waive 
the  30-day  operative  delay. 


performed  by  a  registered 
representative.  However,  his  or  her 
member  or  member  organization  may 
make  arrangements  with  another 
registered  representative  of  the  member 
or  member  organization  to  have  the 
accounts  of  such  registered  person 
serviced  and  to  provide  for  a  sharing  of 
the  commissions  such  accounts 
generate. 

Further,  members  and  member 
organizations  shall  be  waived  from 
remitting  to  the  Exchange  the  annual 
maintenance  fees  for  such  registered 
employees  as  prescribed  in  Rule  345.14. 

Such  registered  employees  who 
volunteer  or  are  called  into  active 
military  duty  shall  receive  a  deferment 
from  the  Regulatory  Element  and  Firm 
Element  of  the  Continuing  Education 
Program  as  prescribed  in  Exchange  Rule 
345A.  Continuing  Education 
requirements  will  be  reinstated  upon  the 
registered  person 's  return  from  active 
militarv  duty. 

Dual  members  or  member 
organizations  of  the  NYSE  and  NASD 
should  notify  the  NASD  of  their 
registered  employees  who  volunteer  or 
are  called  into  active  military  duty  by 
mailing  or  faxing  to  the  CRD/Public 
Disclpsure  Department  of  the  NASD  a 
letter  (on  firm  letterhead)  identifying  the 
name  and  CRD  number  of  the  registered 
person  called  into  active  duty,  the  name 
and  CRD  number  of  the  firm,  or  firms, 
with  whom  such  person  is  associated, 
and  a  copy  of  the  official  call-up 
notification. 

NYSE-only  members  or  member 
organizations  should  notify  the 
Exchange  of  their  registered  employees 
who  volunteer  or  are  called  into  active 
duty  by  mailing  or  faxing  to  the 
Exchange's  Qualifications  and 
Registrations  Department,  a  letter  (on 
firm  letterhead)  identifying  the  name 
and  CRD  number  ofperson(s)  who 
volunteer  or  are  called  into  active  duty, 
the  name  and  CRD  number  of  the  firm, 
or  firms,  with  whom  such  person  is 
associated,  and  a  copy  of  the  official 
call-up  notification. 
***** 

NYSE  Interpretation  Handbook 

Rule  345    Employees — Registration. 
Approval,  Records 

(a)(i)  Transfer  of  registered 
representatives 

[/Ol  Verbal  Transfer  Approvals 
Members  and  member  organizations 
requesting  verbal  transfer  approval  for 
registered  representatives  of  dual  NYSE/ 
NASD  member  organizations  must 
contact  the  Central  Registration 
Depository  ("CRD")  and  request  such 
approval  through  the  Temporary  Agent 
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Transfer  program  (TAT).  Applicants  and 
member  organizations  that  meet  the 
established  criteria  of  the  TAT  program 
will  be  granted  NYSE  temporary 
approval  through  the  CRD  in  accordance 
with  that  criteria. 

Requests  for  verbal  transfer  approvals 
for  registered  representatives  of  NYSE- 
only  members  and  member 
organizations  should  be  made  directly 
to  the  Exchange.] 

[/02]/01  Compensation  to  Non- 
Registered  Persons. 

No  change. 
***** 

n.  Self>Regiilatory  Organization's 
Statement  of  the  Piirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Fhirpose 

As  a  result  of  the  tragic  events  of 
September  11,  2001,  some  employees  of 
members  and  member  organizations 
have  volunteered  or  have  been,  or  may 
in  the  future  be,  called  into  active 
military  duty. 

The  Exchange  is  working  with  other 
self-regulatory  organizations  to  establish 
a  uniform  policy  that  will  provide 
specific  relief  to  such  registered 
persons,  as  follows: 

•  Continued  registration  with 
placement  into  a  special  inactive  status; 

•  Continued  eligibility  for  receipt  of 
commission  income; 

•  Deferment  of  continuing  education 
requirements;  and 

•  Waiver  of  annual  registration 
maintenance  fees. 

By  way  of  background,  NYSE  Rule 
345  provides,  in  part,  that  no  members 
or  member  organizations  shall  permit 
any  natural  person  to  perform  regularly 
the  duties  performed  by  a  registered 
representative,  unless  such  person  shall 
have  been  registered  with,  qualified  by, 
and  acceptable  to  the  Exchange.  As 
proposed,  the  Exchange  will  grant 
specific  relief  as  described  above  to 
registered  employees  of  members  or 
member  organizations  who  volunteer  or 


are  called  into  active  military  duty. 
Such  registered  employees  will  be 
placed  in  a  specifically  designated 
"inactive"  status  upon  notification  to 
the  Exchange  of  their  volunteering  or 
military  call-up.  However,  such 
employees  will  remain  registered  with 
the  Exchange,  and,  therefore,  be  eligible 
to  receive  transaction-based 
compensation.  Since  such  employees 
are  "inactive,"  they  may  not  perform 
any  of  the  duties  performed  by  a 
registered  representative.  However,  a 
member  or  member  organization  may 
permit  arrangements  with  another 
registered  representative  of  the  member 
or  member  organization  to  have  the 
accounts  of  such  registered  person 
serviced  and  to  provide  for  a  sharing  of 
the  commissions  such  accoimts 
generate. 

Further,  members  and  member 
organizations  shall  be  waived  from 
paying  the  annual  maintenance  fees  for 
such  registered  employees  as  prescribed 
in  NYSE  Rule  345.14.  The  NYSE's 
annual  registration  maintenance  fee  is 
$52  per  registered  person. 

Dual  members  or  member 
organizations  of  the  NYSE  and  NASD 
shoiild  notify  the  NASD  of  their 
registered  employees  being  called  into 
active  military  duty  by  mailing  or  faxing 
to  the  CRD/Public  Disclosure 
Department  of  the  NASD,  a  letter  (on 
firm  letterhead)  identifying  the  name 
and  CRD  number  of  the  person(s)  who 
volunteer  or  are  called  into  active  duty, 
the  name  and  CRD  number  of  the  firm, 
or  firms,  with  whom  such  person  is 
associated,  and  a  copy  of  the  official 
call-up  notification. 

NYSE-only  members  or  member 
organizations  shall  notify  the  Exchange 
of  their  registered  employees  who 
volunteer  or  are  called  into  active  duty 
by  mailing  or  faxing  to  the  Exchange's 
Qualifications  and  Registration 
Department,  a  letter  (on  firm  letterhead) 
identifying  the  name  and  CRD  number 
of  the  registered  person(s)  who 
volimteer  or  are  called  into  active  duty, 
the  name  and  CRD  niunber  of  the  firm, 
or  firms,  with  whom  such  person  is 
associated,  and  a  copy  of  the  official 
call-up  notification. 

NYSE  Rule  345A  provides,  in  part, 
that  no  member  or  member  organization 
shall  permit  any  registered  person  to 
continue  to,  and  no  registered  person 
shall  continue  to,  perform  duties  as  a 
registered  person,  unless  such  person 
has  complied  with  the  Regulatory 
Element  of  the  Continuing  Education 
requirements  of  this  Rule.  As  proposed, 
such  registered  employees  who 
volimteer  or  are  called  into  active 
military  duty  shall  receive  a  deferment 
from  the  Regulatory  Element  and  Firm 


Element  of  the  Continuing  Education 
requirement  provided  their  member  or 
member  organization  has  notified  the 
Exchange  of  their  volunteering  or 
military  call  up  in  the  maimer 
prescribed  above.  Continuing  Education 
requirements  will  be  reinstated  upon 
the  registered  person's  return  from 
active  military  duty. 

Web  Based  CRD  Approval  of 
Transfers.  In  June  1999,  the  Commission 
approved  the  NASD's  planned 
implementation  of  a  Web-based  CRD,^ 
along  with  revisions  to  Forms  U-4  and 
U-5.*  The  CRD  is  an  industry-wide 
automated  system,  which  provides 
efficient  and  expeditious  review  and 
tracking  of  registered  persons  in  the 
securities  industry,  and  changes  in 
employment  and  disciplinary  histories. 

In  proposing  implementation  of  this 
Web-based  CRD,  the  NASD  intended  to 
modernize  and  streamline  the 
registration  process  of  individuals 
employed  in  the  securities  industry. 

In  connection  with  the  proposal,  the 
Forms  U— 4  and  U-5  were  amended  so 
that  they  could  be  submitted 
electronically  through  the  Web-based 
CRD.  As  a  result,  individuals  seeking 
registration  were  required  to  fill  out  and 
submit  an  electronic  Form  U-4.  In 
addition,  when  an  associated  person 
terminates  his  association  with  a  broker- 
dealer,  the  broker-dealer  would  be 
required  to  complete  and  submit  an 
electronic  Form  U-5.  Accordingly,  the 
NASD  no  longer  processes  paper-based 
submission  of  such  forms.  In  August 
1999,  the  Exchange  filed  SR-NYSE-99- 
37  with  the  Commission,  seeking 
approval  for  the  use  of  amended  Forms 
U— 4  and  U-5,  to  be  used  in  connection 
with  the  Web-based  CRD.  Its  intended 
purpose  was  to  assist  the  Exchange  in 
its  registration  and  oversight  functions' 
by  providing  more  detailed  reporting 
concerning  persons  associated  with 
members  and  member  organizations, 
and  to  permit  non-NASD  members  and 
member  organizations  of  the  Exchange 
to  file  the  forms  electronically.  The 
Commission  approved  the  filing  in 
October  1999.^  As  a  result,  verbal 
transfer  approvals  for  registered  persons 
are  no  longer  administered  in  such  a 
manner.  Therefore,  the  Exchange 


^  See  Securities  Exchange  Act  Release  No.  41560 
(June  25. 1999),  64  FR  36059  (July  2,  1999)  (SR- 
NASD-9a-96). 

*Form  U-4  is  the  "Uniform  Application  for 
Securities  Industry  Registration  or  Transfer."  Form 
U-5  is  the  "Uniform  Termination  Notice  of 
Securities  Industry  Registration." 

^  Securities  Exchange  Act  Release  No.  41984 
(October  6,  1999),  64  FR  56005  (October  15.  1999) 
(SR-NYSE-99-37). 
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proposes  to  delete  the  interpretation 
relating  to  verbal  transfer  approvals. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  is  consistent  with  the 
provisions  of  section  6(b)(4)  of  the  Act,^ 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members,  issuers 
and  other  persons  using  its  services.  In 
addition,  the  Exchange  believes  that  the 
proposed  rule  is  consistent  with  the 
provisions  of  section  6(b)(5)  of  the  Act,^ 
which  require  the  rules  of  an  exchange 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating 
securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  \he  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

1 1  The  proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  ^"  and  subparagraph  (f)(6)  of 
Rule  19b-4  '1  thereunder.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  both  effective 
and  operative  upon  filing  with  the 
Commission  because  such  designation 
is  consistent  with  the  protection  of    « 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
ensure  that  the  benefits  of  the 
interpretation  to  NYSE  Rule  345  and  the 
deletion  of  the  provision  regarding 
verbal  transfer  approvals  are  not 


needlessly  delayed.  For  these  reasons, 
the  Commission  finds  good  cause  to 
designate  that  the  proposal  is  both 
effective  and  operative  upon  filing  with 
the  Commission.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2002-16  and  should  be 
submitted  by  July  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-14943  Filed  6-12-02;  8:45  am] 
BILUNG  CODE  M10-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Federal  and  State  Technology 
Partnership  Program  To  Provide 
Outreach  and  Technical  Assistance  to 
Small  Technology-Based  Businesses 
Interested  in  Becoming  Involved  or 
Presently  Involved  in  Federal  R&D 
Programs 

agency:  U.S.  Small  Business 

Administration. 

ACTION:  Program  Announpement  No. 

FAST-O2-R-O002. 

summary:  The  U.S.  Small  Business 
Administration  (SBA)  plans  to  issue 
Program  Armouncement  No.  FAST-02- 
0002  to  invite  applicants  from  the  50 


•  15  U.S.C.  78flb)(4). 
8  15  U.S.C.  78f[b)(5). 
">  15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19l)-4(f)(6). 


'2  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has. 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

"  17  CFR  200.30-3(a)(12). 


states,  the  District  of  Columbia, 
American  Samoa,  Guam,  Virgin  Islands 
and  the  Commonwealth  of  Puerto  Rico 
to  conduct  outreach  and  provide 
technical  assistance  services  to 
technology-based  small  business 
owners.  This  program  is  authorized  by 
Public  Law  106-554  §§111&112 
codified  at  15  U.S.C.  631  et  seq.  There 
is  a  one  proposal  per  state  limitation  on 
this  competition.  Only  one  proposal 
from  each  state  may  be  submitted  to 
SBA  for  consideration,  and  this 
application  must  have  an  original 
signed  Letter  of  Endorsement  from  the 
State  Governor  (Mayor  for  the  District  of 
Columbia).  Prospective  recipients  of 
SBA  funding  under  this  Program 
Announcement  include  both  new 
applicants  and  current  FAST  Program 
service  providers.  Eligible  applicants 
include,  but  are  not  limited  to,  state  and 
local  Economic  Development  Agencies, 
colleges  and  universities  and  Small 
Businesses  Development  Centers.  Funds 
will  be  provided  to  conduct  programs 
for  a  12-month  budget  and  performance 
period.  Applications/proposals  must  be 
postmarked  by  4  p.m..  Eastern  Daylight 
Time,  July  25,  2002.  If  using  a  delivery 
service  other  than  the  U.S.  Postal 
Service,  the  application  must  be 
delivered  and  accepted  by  the  Office  of 
Procurement  and  Grants  Management  or 
maifroom  staff  by  the  deadline  specified 
above.  SBA  will  select  successful 
applicants  using  a  competitive  process. 
Applications  will  be  reviewed  and 
awarded  simultaneously  for  new  and 
incumbent  applicants  imder  this 
Announcement.  Applicants  must  plan 
to  target  women  and  minority  small 
businesses  as  well  as  those  small 
businesses  not  traditionally  involved  in 
the  SBIR/STTR  programs.  Applicants' 
technical  proposal  must  contain 
information  about  its  current  status  and  - 
past  performance  (incumbent 
applicant's  only),  and  a  plan  describing 
how  the  effort  will  be  sustained  once 
the  grant  expires.  The  FAST  Program  is 
authorized  through  Fiscal  Year  2005 
and  will  be  competed  annually,  subject 
to  availability  of  fimds.  There  is  a 
cascading  non-Federal  match 
requirement  for  this  program.  The  non- 
Federal  match  requirement  ratios  are 
based  on  state  rankings  derived  from  FY 
2000  Phase  I  SBIR  awards.  These  ratio 
are  1:1,  2:1  and  3:4.  The  program 
announcement  will  be  available  at 
http://www.sba.gov/sbir. 

DATES:  The  application  period  will  be 
from  June  10.  2002  until  July  25,  2002. 
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FOR  FURTHER  INFORMATK)N  CONTACT: 

Cherina  Hunter.  (202)  205-7344  or  Mina 
Bookhard  (202)  205-7080. 

Maurice  Swinton, 

Assistant  Administrator,  SBA  Office  of 
Technology. 

IFR  Doc.  02-14895  Filed  6-12-02;  8:45  am) 

BIUJNG  CODE  002S-01-« ' 


SMALL  BUSINESS  ADMINISTRATION 

Announcement  of  ttie  Extension  of  ttie 
SBAExpress  Pilot  Loan  Program 

agency:  U.S.  Small  Business 
Administration. 

action:  Notice  of  pilot  extension. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  announces 
extension  of  the  SBAExpress  Loan 
program  as  a  pilot  until  September  30, 
2002.  This  extension  will  allow  time  for 
the  Agency  to  develop,  implement  and 
test  significant  changes  to  the  program. 
These  changes  are  the  product  of 
discussions  with  SBA  field  offices,  SBA 
lenders,  and  the  small  business 
commimity. 

The  SBAExpress  Pilot  Loan  program 
was  established  in  1995  to  streamline 
and  expedite  the  SBA's  loan 
application,  processing  and  approval 
procedures  for  smaller  loans  and  to 
substantially  increase  the  number  of 
those  loans  approved  by  the  Agency. 
While  the  program  has  grown  to 
represent  29  percent  of  the  SBA's 
current  loan  volume,  the  Agency  has 
identified  a  number  of  changes  and 
enhancements  that  would  make  the 
program  more  attractive  to  its  lending 
partners  and  better  meet  the  needs  of 
small  businesses.  The  extension  of 
SBAExpress  as  a  pilot  until  September 
30,  2005,  will  allow  the  Agency  to 
implement  those  changes  and  test  their 
implications  for  the  Agency's  portfolio. 
It  will  also  allow  SBA  to  further  consult 
with  regulatory  and  lending  institutions, 
lenders  and  the  small  business 
community  about  the  program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Thomas,  Office  of  Financial 
Assistance,  U.S.  Small  Business 
Administration,  409  Third  Street,  SW, 
Suite  8300,  Washington,  DC  20416; 
telephone  (202)  205-6490. 

Dated:  June  7.  2002. 

Jane  Palsgrove  Butler, 

Associate  Administrator  for  Financial 
Assistance. 

IFR  Doc.  02-14894  Filed  6-12-02;  8:45  am) 

BILUNG  CODE  S02S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4050] 

Request  for  Proposals 

The  Office  of  Crime  Programs,  Bureau 
for  International  Narcotics  and  Law 
Enforcement  Afi'airs  (INL/C)  is  seeking 
proposals  from  qualified  U.S. 
Organizations  and  Institutions  with  the 
requisite  capability  and  experience  to 
develop  a  methodology  for  assessing  the 
effectiveness  of  anticorruption  policies 
and  actions  being  taken  by  national 
governments.  The  methodology  should 
include  a  process  to  identify 
deficiencies  in  such  policies  and  actions 
for  the  purpose  of  providing 
constructive  input  and  targeting 
technical  assistance  to  address 
deficiencies.  Organizations  will  also  be 
asked  to  test  this  methodology  on  four 
sample  countries.  Current  plans  are  to 
award  up  to  a  total  of  $200,000  to  be 
available  to  develop  this  International 
Anticorruption  Assessment  Process 
(lAAP).  Applications  are  due  7/12/02  at 
4  p.m.  ES*!.  Interested  applicants  may 
obtain  detailed  application  instructions 
from  the  following  website: 
www.statebuy.gov;  click  on  grant 
opportunities. 

For  questions,  please  contact  Linda 
Cower,  Grants  Officer,  at  (202)  776- 
8774orgoiveryg@stote.gov. 

Dated:  June  6,  2002. 
Steve  Peterson, 

Director,  Office  of  Crime  Programs,  Bureau 
for  International  Narcotics  and  Law 
Enforcement  Affairs,  Department  of  State. 
[FR  Doc.  02-14990  Filed  6-12-02;  8:45  am) 

BILUNG  COOE  4710-17-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3988] 

Notice  of  Meeting;  United  States 
international  Telecommunication 
Advisory  Committee 
Telecommunication  Development 
Sector 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (ITAC-D).  The  purpose  of 
the  Committee  is  to  advise  the 
Department  on  policy,  technical  and 
operational  issues  with  respect  to  the 
International  Telecommunication  Union 
(ITU).  This  meeting  will  address 
preparations  for  the  ITU-D  Study  Group 
and  Telecommunication  Development 
Advisory  Group  meetings. 

The  ITAC-D  will  meet  from  2:30  to 
4:30  on  June  18,  2002  at  the  Department 
of  State  Room  1406.  Admittance  of 


public  members  will  be  limited  to  the 
seating  available.  In  this  regard, 
entrance  to  the  Department  of  State  is 
controlled.  People  intending  to  attend 
the  meeting  should  send  a  fax  to  (202) 
647-7407  not  later  than  24  hours  before 
the  meeting.  On  this  fax,  please  include 
the  name  of  the  meeting,  your  name, 
social  seciu-ity  number,  date  of  birth  and 
organization.  One  of  the  following  valid 
photo  identifications  will  be  required 
for  admittance:  U.S.  driver's  license 
with  your  picture  on  it,  U.S.  passport, 
or  U.S.  Government  identification. 
Directions  to  the  meeting  location  and 
on  which  entrance  to  use  may  be 
determined  by  calling  the  IT  AC 
Secretariat  at  202  647-2592  or  e-mail  to 
worsleydm@state.gov.  Attendees  may 
join  in  the  discussions,  subject  to  the 
instructions  of  the  Chair.  Admission  of 
participants  will  be  limited  to  seating 
available. 

Dated:  May  30,  2002. 
Doreen  McGirr, 

Director,  ITU-D  Affairs,  Department  of  State. 
[FR  Doc.  02-14991  Filed  6-12-02;  8:45  am] 

BILUNG  COOE  4710-45-^ 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-260] 

WTO  Consultations  Regarding  EC 
Provisional  Safeguard  Measures 
Against  Imports  of  Certain  Steel 
Products 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  May  30,  2002, 
the  United  States  requested 
consultations  with  the  European 
Communities  (EC)  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  (WTO),  regarding 
the  imposition  of  provisional  safeguard 
measures  against  imports  of  certain  steel 
products.  These  measures  appear  to  be 
inconsistent  with  the  EC's  obligations 
under  the  provisions  of  the  GATT  1994 
and  of  the  WTO  Agreement  on 
Safeguards,  and,  in  particular,  Article 
XIX  of  the  GATT  1994  and  Articles  2, 
3,  4,  6,  and  12  of  the  Agreement  on 
Safeguards.  Pursuant  to  Article  4.3  of 
the  WTO  Dispute  Settlement 
Understanding  (DSU),  such 
consultations  are  to  take  place  within  a 
period  of  30  days  from  the  date  of  the 
request,  or  within  a  period  otherwise 
mutually  agreed  between  the  United 
States  and  the  EC.  USTR  invites  written 
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comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 

DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  June  21,  2002,  to 
be  assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Subtnit  comments  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Coimsel, 
Room  122.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC,  20508.  Attn: 
Dispute  on  EC  Safeguard  Measures  on 
Steel,  Telephone:  (202)  395-3581. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 

Daniel  MuUaney,  Associate  General 
Coimsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC.  (202)  395-3581. 

SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Roimd 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding.  If 
such  consultations  should  fail  to  resolve 
the  matter  and  a  dispute  settlement 
panel  is  established  pursuant  to  the 
DSU,  such  panel,  which  would  hold  its 
meetings  in  Geneva,  Switzerland,  would 
be  expected  to  issue  a  report  on  its 
findings  and  recommendations  within 
six  to  nine  months  after  it  is  established. 

Major  Issues  Raised  by  the  United 
States 

11  On  March  28,  2002,  the  EC  published 
Commission  Regulation  No.  560/2002  of 
27  March  2002,  imposing  provisional 
safeguard  measures  on  certain  steel 
products,  effective  March  29,  2002. 
These  products  are  non  alloy  hot  rolled 
coils,  non  allqy  hot  rolled  sheets  and 
plates,  non  alloy  hot  rolled  narrow  strip, 
alloy  hot  rolled  flat  products,  cold 
rolled  sheets,  electrical  sheets  (other 
than  GOES),  tin  mill  products,  quarto 
plates,  wide  flats,  non  alloy  merchant 
bars  and  light  sections,  alloy  merchant 
bars  and  light  sections,  rebars,  stainless 
steel  wire,  fittings  (<609,6mm)  and 
flanges  (other  than  of  stainless  steel). 
These  measures  appear  to  be 
inconsistent  with  at  least  the  following 
provisions  of  the  GATT  1994  and  the 
WTO  #Agreement  on  Safeguards: 


•  Article  6  of  the  i4greemen  ton 
Safeguards,  in  conjunction  with  Articles 
2.1,  4.1  and  4.2  of  the  Agreement  on 
Safeguards  and  Article  XK  of  the  GATT 
1994,  which  permits  the  taking  of  a 
provisional  safeguard  measure  only 
pursuant  to  a  preliminary  determination 
that  there  is  clear  evidence  that 
increased  imports  have  caused  or  are 
threatening  to  cause  serious  injury  to 
the  domestic  industry  that  produces  like 
or  directly  competitive  products. 

•  Article  6  of  the  Agreement  on 
Safeguards  and  Article  XDC  of  the  GATT 
1994,  which  provide  that  Members  may 
take  provisional  safeguard  measures 
only  in  critical  circumstances,  where 
delay  would  cause  damage  which  it 
would  be  difficult  to  repair. 

•  Articles  3  and  6  of  the  Agreement 
on  Safeguards,  which,  inter  alia,  (1) 
require  that  any  provisional  safeguard 
measure  be  taken  only  piu^uant  to  a 
preliminary  determination  based  on 
clear  evidence;  (2)  require  that  any 
safeguard  measure  be  taken  only 
following  an  investigation  by  the 
competent  authorities  of  the  Member 
pursuant  to  procedures  previously 
established  and  made  public  in 
consonance  with  Article  X  of  the  GATT 
1994;  (3)  require  notice  and  opportunity 
for  all  interested  parties  to  be  heard;  and 
(4)  require  the  publication  of  a  report 
setting  forth  findings  and  reasoned 
conclusions  reached  on  all  pertinent 
issues  of  fact  and  law. 

•  Article "12.1  of  the  Agreement  on 
Safeguards,  which  requires  Members 
immediately  to  notify  the  Committee  on 
Safeguards  upon  (a)  initiating  an 
investigation  relating  to  serious  injury 
or  threat  thereof  and  the  reasons  for  it, 
(b)  upon  making  a  finding  of  serious 
injury  or  threat  thereof  caused  by 
increased  imports,  and  (c)  taking  a 
decision  to  apply  or  extend  a  safeguard 
measiue. 

•  Article  2.2  of  the  Agreement  on 
Safeguards,  and  Article  I  of  the  GATT 
1994,  by  applying  its  safeguard 
measures  to  the  goods  of  some  WTO 
Members,  while  excluding  the  goods  of 
other  countries  whose  territories  are  not 
part  of  a  free  trade  area  or  a  customs 
union  and  who  are  not  developing 
country  WTO  Members. 

•  Article  XIX:  1(a)  of  the  GATT  1994, 
which  allows  a  WTO  Member  to  impose 
a  safeguard  measure  only  if,  as  a  result 
of  unforeseen  developments,  a  product 
is  being  imported  in  such  increased 
quantities  and  imder  such  conditions  as 
to  cause  or  threaten  serious  injury  to 
domestic  producers  of  the  like  or 
directly  competitive  products. 


Public  Comment:  Requirements  fbr> 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  pubhc  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a     ' 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential sununary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW.. 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/DS- 
260,  Dispute  on  EC  Safeguard  Measures 
on  Steel)  may  be  made  by  calling 
Brenda  Webb,  (202)  395^186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

Bruce  R.  Hirah, 

Acting  Assistant  United  States  Trade 

Representative  for  Monitoring  and 

Enforcement. 

[FR  Doc.  02-14896  Filed  6-12-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Transit  Administration 
[FTA  Dockat  rto.  FTA-2002-12459] 

Agency  Information  Coilaction  Activity 
Under  0MB  Review 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  Budget  (OMB)  for 
extension  of  the  ciurently  approved 
information  collection.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  was 
published  on  February  22,  2002. 

Customer  Service  Surveys 

DATES:  Comments  must  be  submitted 
before  (Insert  date  30  days  after 
publication.  A  comment  to  OMB  is  most 
effective  if  OMB  receives  in  within  30 
days  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  L.  Marion,  Office  of 
Administration,  Office  of  Management 
Planning.  (202)  366-6680. 
SUPPLEMENTARY  INFORMATION: 

Title:  Customer  Service  Siuveys  (OMB 
Number:  2132-0559). 

Abstract:  Executive  Order  12862, 
"Setting  Customer  Service  Standards," 
requires  FTA  to  identify  its  customers 
and  determine  what  they  think  about 
FTA's  service.  The  siuveys  covered  in 
this  request  for  a  blanket  clearance  will 
provide  FTA  with  a  means  to  gather 
data  directly  from  its  customers.  The 
information  obtained  from  the  siuveys 
will  be  used  to  assess  the  kind  and 
quality  of  services  customers  want  and 
their  level  of  satisfaction  with  existing 
services.  The  surveys  will  be  limited  to 
data  collections  that  solicit  voluntary 
opinions  and  will  not  involve 
information  that  is  required  by 
regulations. 

Estimated  Total  Annual  Burden:  511 
hours. 

ADDRESSES:  All  written  comments 
must  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  Management  and  Budget,  725- 
17th  Street,  NW.,  Washington.  DC 
20503.  Attention:  FTA  Desk  Officer. 

Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued:  June  7.  2002. 
Dorrie  Y.  Aldridi, 

Associate  Administrator  for  Administration. 
[PR  Doc.  02-14956  Filed  6-12-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Gas  and  Hazardous 
Liquid  Pipeline  Mapping 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice;  issuance  of  advisory 
bulletin. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  is 
issuing  this  advisory  to  gas  distribution, 
gas  transmission,  and  hazardous  liquid 
pipeline  systems.  Owners  and  operators 
should  review  their  information  and 
mapping  systems  to  ensure  that  the 
operator  has  clear,  accurate,  and  useable 
information  on  the  location  and 
characteristics  of  all  pipes,  valves, 
regulators,  and  other  pipeline  elements 
for  use  in  emergency  response,  pipe 
location  and  marking,  and  pre- 
construction  planning.  This  includes 
ensuring  that  construction  records, 
maps,  and  operating  history  are  readily 
available  to  appropriate  operating, 
maintenance,  and  emergency  response 
personnel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Huriaux,  (202)  366-4565;  Steve 
Fischer,  (202)  366-6267;  or  by  e-mail, 
steve.fischer@rspa.dot.gov.  This 
document  can  be  viewed  at  the  OPS 
home  page  at  http://ops.dot.gov. 
SUPPLEMENTARY  MFORMATION: 

I.  Background 

The  need  for  accurate  maps  of 
pipeline  systems  has  been  highlighted 
by  pipeline  accidents  in  which  the  lack 
of  accurate  maps  contributed  to  an 
accident  or  inhibited  effective 
emergency  response.  The  National 
Transportation  Safety  Board's  (NTSB) 
Safety  Recommendation  P-67-34  urged 


RSPA  to  revise  the  pipeline  safety 
regulations  "to  require  that  gas  company 
system  maps  and  records  be  maintained 
accurately  to  identify  the  locations,  size, 
and  operationlal]  pressure  of  all  their 
pipelines."  Most  recently,  in  Safety 
Recommendation  P-97-1 9,  NTSB 
emphasized  the  need  for  RSP A/OPS  to 
"develop  mapping  standards  for  a 
common  [pipeline]  mapping  system, 
with  a  goal  to  actively  promote  its 
widespread  use."  NTSB  recommends 
that  pipeline  mapping  should  consider 
the  amount  of  detail  and  the  accuracy  of 
information  necessary  for  effective  use. 

These  recommendations  resulted  from 
a  series  of  accidents  in  which  a  lack  of 
accurate  maps  played  a  role.  A  typical 
problem  described  by  the  NTSB 
included  workers  at  a  college  campus  in 
Connecticut  that  searched  for  more  than 
a  half  hour  to  find  the  shut-off  valve 
after  excavation  damage  to  a  telephone 
cable.  The  gas  line  and  valves  were  not 
marked  on  maps.  Another  was  the  1996 
gas  explosion  in  San  Juan,  Puerto  Rico, 
which  resulted  in  33  fatalities  and  69 
injuries.  A  lack  of  accurate  information 
on  and  maps  of  the  undergroimd  piping 
system  was  cited  as  a  factor  contributing 
to  this  excavation-caused  accident. 

NTSB  noted  that  damage  prevention 
programs  often  use  many  different  types 
of  maps,  ranging  from  city  road  maps  to 
grid  systems  based  on  State  coordinate 
systems.  Pipeline  engineers, 
maintenance  workers,  repair  crews,  and 
emergency  responders  are  forced  to  use 
a  variety  of  data  sources  to  locate 
undergroimd  piping  and  facilities, 
including  land  use  maps,  zoning  maps, 
tax  assessor  maps,  easement 
descriptions,  highway  and 
transportation  network  maps, 
topographic  maps,  construction  permit 
drawings,  construction  plans,  and  aerial 


NTSB  also  noted  that  different 
utilities  and  pipeline  companies  may 
use  maps  that  vary  in  scale,  resolution, 
data  formats,  notational  systems,  and 
accuracy.  Some  pipelines  have  imaged 
older  paper-based  diagrams  and  maps 
and  some  have  developed  fully  digitized 
mapping  systems.  The  accuracy  of  the 
underlying  information  on  these  maps  is 
often  problematical.  For  example,  the 
digital  maps  may  not  reflect  the 
uncertainties  inherent  in  the  original 
paper  source  maps.  In  addition,  many 
mapping  systems  lack  any  information 
on  abandoned  facilities,  without  which 
excavators  may  mistake  the  abandoned 
facility  for  an  active,  potentially 
dangerous,  pipeline. 

Maps  and  other  locational  records 
maintained  by  gas  companies  and  other 
underground  facility  operators  are  the 
most  common  source  of  information 
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about  these  facilities.  The  pipeline 
safety  regulations  for  both  gas  and 
hazardous  liquid  operators  require 
operators  to  (1)  Maintain  current  records 
and  maps  of  the  location  of  their 
facilities  for  use  in  operations, 
maintenance,  and  emergency  response 
activities  (e.g.,  surveillance,  leak 
surveys,  cathodic  protection,  abnormal 
operations  response,  etc.);  (2)  establish 
active  damage  prevention  programs, 
including  participation  in  local  one-call 
notification  programs,  outreach  to  local 
construction  and  excavation  companies, 
ensuring  accurate,  location  and  marking 
of  pipeline  facilities,  and  explanation  of 
this  system  of  markings  to  persons  who 
give  notice  of  their  intent  to  excavate 
near  a  pipeline;  and.  (3)  hire  and  train 
employees  and  contractors  to  safely 
perform  their  duties,  including  both 
routine  and  emergency  operations. 

All  gas  and  hazardous  liquid  pipeline 
operators  must  maintain  an  operating 
and  maintenance  plan  that  includes 
procedures  for  making  construction 
records,  maps,  and  operating  history 
available  to  appropriate  operating 
persoimel  to  enable  them  to  safely  and 
effectively  perform  their  duties  (49  CFR 
192.605  and  195.402).  Furthermore,  the 
hazardous  liquid  pipeline  regulations  at 
49  CFR  195.404  explicitly  require  that 
the  maps  and  records  must  include,  at 
a  minimum,  the  following  information: 

(1)  Location  and  identification  of 
pipeline  facilities. 

(2)  All  crossings  of  public  roads, 
railroads,  rivers,  buried  utilities,  and 
foreign  pipelines. 

(3)  The  maximum  operating  pressure 
of  each  pipeline. 

(4)  The  diameter,  grade,  type,  and 
nominal  wall  thickness  of  all  pipe.  Not 
all  this  information  need  be  on  maps, 
but  must  be  readily  available  to 
appropriate  personnel. 

Operators  also  need  to  ensure  that 
abandoned  facilities  are  not 
inadvertently  identified  as  active.  This 
is  especially  important  in  locating  gas 
mains  and  service  lines  in  congested 
urban  environments.  Operator  maps  that 
are  used  for  one-call  response  and 
pipeline  location  and  marking  should 
clearly  distinguish  pipelines  that  do  or 
could  contain  gas  or  hazardous  liquids 
(pipeline  that  have  not  been  purged  and 
cleaned  and  are  available  for  service  on 
short  notice)  from  those  lines  that  are 
abandoned  (purged,  cleaned,  and  pipe 
ends  sealed)  and  do  not  contain  gas  or 
hazardous  liquids. 

Operators  nave  a  responsibility  to 
maintain  construction  records,  maps, 
and  operating  history  and  to  make  this 
information  available  to  appropriate 
operating  personnel  to  enable  them  to 
safely  and  effectively  perform  their 


duties.  Therefore,  RSP  A/OPS  is  issuing 
this  advisory  bulletin  to  all  pipeline 
operators  to  emphasize  the  operator's 
responsibility  to;  (1)  Accurately  locate 
and  clearly  mark  key  pipeline  features 
and  other  information  needed  for 
effective  emergency  response  on 
company  maps  and  records;  (2)  keep 
these  maps  and  records  up-to-date  as 
pipeline  construction  and  modifications 
take  place;  (3)  be  knowledgeable  about 
their  abandoned  lines  and  to  keep  data 
on  their  location  to  further  eliminate 
confusion  with  active  lines  during 
construction  or  emergency  response 
activities;  and  (4)  communicate  pipeline 
information  and  maps  to  appropriate 
operating,  maintenance,  and  emergency 
response  personnel. 

RSP  A/OPS  has  been  working  to 
develop  a  national  mapping  system  for 
use  by  Federal  and  State  pipeline 
inspectors.  The  National  Pipeline 
Mapping  System  (NPMS)  collects 
selected  data  on  natural  gas 
transmission  and  hazardous  liquid 
pipelines.  The  NPMS  data  standards  are 
consistent  with  the  policies  of  the 
Federal  Geographic  Data  Committee 
(FGDC)  and  the  mapping  application 
uses  commercial  mapping  software. 
Although  the  data  submissions  to  the 
NPMS  are  limited  in  comparison  to  the 
requirements  for  the  detailed  maps  used 
by  pipeline  operators,  these  standards 
emphasize  the  importance  of  using 
accurate  geospatial  data,  multiuser 
access,  and  standardized  pipeline 
mapping  data.  RSPA's/OPS's  intention 
in  creating  a  mapping  standard  is  to 
harmonize  efforts  across  federal  and 
state  agencies  to  set  criteria  for  map 
quality  and  to  have  a  uniform  standard 
for  various  mapping  purposes. 

Another  initiative  to  improve  the 
accuracy  of  information  in  pipeline 
location  is  RSPA's/OPS's  issuance  of  a 
Broad  Agency  Announcement  (BAA)  for 
research  and  development  proposals  on 
damage  prevention  and  leak  detection, 
including  development  of  advanced 
pipe  location  technologies. 
Furthermore,  RSP  A/OPS  is  finalizing  a 
Cooperative  Agreement  with  the 
Common  Ground  Alliance  (CGA)  to 
assist  with  public  education  at  the 
national,  state,  and  local  levels  and  to 
provide  state  and  local  officials  with 
information  and  tools  to  help  their 
residents  live  safely  with  pipelines,  and 
to  become  familiar  with  pipeline 
locations.  The  CGA  is  examining  and 
promoting  practices  that  have  proven  to 
effectively  reduce  the  risk  of  damage  to 
underground  facilities,  including 
pipeline  data  and  mapping  systems.  We 
urge  all  pipeline  operators  to  contribute 
to  pipeline  research  and  development 
on  location  technologies  and  to  work 


with  CGA  to  improve  and  standardize 
pipeline  mapping  systems.  This 
includes  the  promotion  of  consistent 
mapping  symbols  for  pipeline 
components  and  common  notational 
systems. 

We  are  also  woridng  with  our 
inspectors  and  our  pipeline  safety 
partners  in  the  National  Association  of 
Pipeline  Safety  Representatives  to  focus 
during  standard  inspections  on  ensuring 
that  operators  are  maintaining  clear  and 
current  records  and  maps.  Moreover,  we 
are  also  ensuring  during  inspections  of 
operator  qualification  programs  that 
pipeline  operations  and  maintenance 
workers  have  demonstrated  their  ability 
to  use  company  maps  and  records  for 
timely  and  decisive  emergency 
response,  as  well  as  to  support  accurate 
undergroimd  facility  marking.  We 
recognize  that  operators  and  excavators 
should  never  rely  solely  on  maps  before 
beginning  an  excavation  near  a  buried 
utility,  but  should  fully  comply  with 
state  underground  excavation  laws  and 
pipe  locating  technologies. 

n.  Advisory  Bulletin  (ADB-02-03) 

To:  Owners  and  Operators  of  Gas 
Distribution  Systems. 

Subject:  Gas  and  Hazardous  Liquid 
Pipeline  Mapping. 

Purpose:  "To  advise  owners  and 
operators  of  gas  distribution,  gas 
transmission,  and  hazardous  liquid 
pipeline  systems  of  the  need  to  maintain 
and  review  construction  records,  maps, 
and  operating  history,  and  to  make  this 
information  available  to  operating, 
maintenance,  and  emergency  response 
personnel. 

Advisory:  Owners  and  operators  of 
gas  distribution,  gas  transmission,  and 
hazardous  liquid  pipeline  systems 
should  ensure  that  accurate 
construction  records,  maps,  and 
operating  history  are  available  to 
appropriate  operating,  maintenance,  and 
emergency  response  personnel.  The 
maps  or  associated  records  should 
provide  the  following  information: 

(1)  Location  and  identification  of 
pipeline  facilities,  including  key 
features  needed  in  emergency  response. 

(2)  Crossings  of  roads,  railroads, 
rivers,  buried  utilities,  and  pipelines. 

(3)  The  maximum  operating  pressure 
of  each  pipeline. 

(4)  The  diameter,  grade,  type,  and 
nominal  wall  thickness  of  pipe. 

RSPA  urges  everv'  pipeline  operator  to 
(1)  accurately  locate  and  clearly  mark  on 
company  maps  and  records  key  pipeline 
features  and  other  information  needed 
for  effective  emergency  response;  (2) 
keep  these  maps  and  records  up-to-date 
as  pipeline  construction  and 
modifications  take  place;  (3)  ensure  that 
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its  personnel  are  knowledgeable  about 
the  location  of  abandoned  pipelines  and 
to  keep  data  on  their  location  in  order 
to  ftirther  eliminate  conhision  with 
active  pipelines  during  construction  or 
emergency  response  activities;  and  (4) 
commimicate  pipeline  information  and 
maps  to  appropriate  operating, 
maintenance,  and  emergency  response 
personnel.  Operators  are  also 
encouraged  to  collaborate  with  the 
Common  Ground  Alliance  and  the 
Federal  and  State  pipeline  safety 
programs  to  improve  all  phases  of 
imderground  facility  damage 
prevention,  including  improved 
mapping  standards;  and  to  work  toward 
developing  and  using,  to  the  maximum 
feasible  extent,  consistent  mapping 
symbols  and  notational  systems. 

Issued  in  Washington.  DC.  on  June  6.  2002. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  02-14955  Filed  6-12-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

June  7.  2002. 

The  E)epartment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
8ubmission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  12*  2002.  to 
be  assiired  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0087. 

Form  Number:  Customs  Form  255. 

Type  of  Review:  Extension. 

Title:  Declaration  of  Unaccompanied 
Articles. 

Description:  This  collection  is 
completed  by  each  arriving  passenger 
for  each  parcel  or  container  which  is 
being  sent  from  an  insular  possession  at 
a  later  date.  This  declaration  allows  that 
traveler  to  claim  their  appropriate 
allowable  exemption. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government. 


Estimated  Number  of  Respondents: 
7,500. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1.250  hours. 

OMB  Number:  1515-0193. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Report  of  Loss,  Detention,  or 
Accident  by  Bonded  Carrier,  Cartman, 
Lighterman,  Foreign  Trade  Zone 
Operator,  or  Centralized  Examination 
Station  Operator. 

Description:  This  collection  is 
required  to  ensure  that  any  loss  of 
detention  of  bonded  merchandise,  or 
any  by  the  cartman,  lighterman, 
qualified  bonded  carrier,  foreign  trade 
zone  operator,  bonded  warehouse 
proprietor,  container  station  operator  or 
centralized  examination  station  operator 
are  properly  reported  to  the  port 
director. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  325. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  37  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  200  hours. 

OMB  Number:  1515-0208. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  NAFTA  Duty  Deferral. 

Description:  The  "North  American 
Free  Trade  Agreement"  (NAFTA)  Duty 
Deferral  Program  prescribes  the 
dociunentary  and  other  requirements 
that  must  be  followed  when 
merchandise  is  withdrawn  from  a  U.S. 
duty-deferral  program  for  exportation  to 
another  NAFTA  country. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions,  Federal 
Government. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
280  hours. 

OMB  Number:  1515-0220. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Lay  Order  Period — General 
Order  Merchandise. 

Description:  This  collection  is 
required  to  ensure  that  the  operator  of 
an  arriving  carrier,  or  transfer  agent 
shall  notify  a  bonded  warehouse  owner 
of  the  presence  of  merchandise  that  has 


remained  at  the  place  of  arrival  or 
unlading  vdthout  entry  beyond  the  time 
period  provided  for  by  regulations. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
390. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
12,675  hours. 

Clearance  Officer:  Tracey  Denning 
(202)  927-1429.  U.S.  Customs  Service. 
Information  Services  Branch.  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue,  NW,  Room  3.2.C,  Washington, 
DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Mpnagement  Officer. 
[FR  Doc.  02-14941  Filed  6-12-02;  8:45  am] 
BILUNG  COOE  4a2(Ma-P 


DEPARTIMENT  OF  VETERANS 
AFFAIRS 

[OIMB  Control  No.  2900-0028] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Information  and 
Technology,  Department  of  Veterans 
Affairs 
action:  Notice. 

summary:  The  Office  of  Information  and 
Technology  (IT),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  used  by  the  agency.  Under 
the  Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  from  service  organizations 
requesting  to  be  placed  on  VA's  mailing 
lists  for  specific  publications;  to  request 
additional  information  from  the 
correspondent  to  identify  a  veteran;  to 
request  for  and  consent  to  release  of 
information  from  claimant's  records  to  a 
third  party;  and  to  determine  an 
applicant's  eligibility  to  receive  a  list  of 
names  and  addresses  of  veterans  and 
thefr  dependents. 
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DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  12,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Dolly 
Jackson  {045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
N.W.,  Washington,  DC  20420  or  e-mail: 
dolly.fackson@mail.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-0028"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dolly  Jackson  at  (202)  273-8022  or  FAX 
(202)273-5981. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pubhc  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  IT  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  IT's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  IT's  estimate" of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles 

a.  Application  of  Service 
Representative  for  Placement  on  Mailing 
List.  VA  Form  3215. 

b.  Request  to  Correspondent  for 
Identifying  Information.  VA  Form  Letter 
70-2. 

c.  Request  for  and  Consent  to  Release 
of  Information  from  Claimant's  Records, 
VA  Form  3288. 

d.  38  CFR{A)  1.519  Lists  of  Names 
and  Addresses. 

OMB  Control  Number:  2900-0028. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract 

a.  VA  operates  an  outreach  services 
program  to  ensure  veterans  and 
beneficiaries  have  information  about 
benefits  and  services  to  which  they  may 
be  entitled.  To  support  the  program,  VA 
distributes  copies  of  publications  1o 
veterans  service  organizations' 
representatives  to  use  in  rendering 


services  and  representation  of  veterans, 
their  spouses  and  dependents.  The 
information  collected  on  VA  Form  3215 
is  used  to  process  a  request  from  a 
service  organization  to  be  placed  on  the 
mailing  list  for  specific  VA  publications. 

b.  VA  Form  Letter  70-2  is  used  to 
obtain  additional  information  from  a 
correspondent  when  the  incoming 
correspondence  does  not  provide 
sufficient  information  to  identify  a 
veteran.  VA  personnel  use  the 
information  to  identify  the  veteran, 
determine  the  location  of  a  specific  file, 
and  to  accomplish  the  action  requested 
by  the  correspondent  such  as;  process  a 
benefit  claim  or  file  material  in  the 
individual's  claims  folder.  Completion 
of  the  form  is  volimtary  and  failure  to 
furnish  the  requested  information  has 
no  adverse  effect  on  either  the  veteran 
or  the  correspondent. 

c.  VA  Form  3288  is  completed  by 
veterans  or  beneficiaries  to  provide  VA 
with  a  written  consent  to  release  records 
or  information  to  third  parties  such  as 
insurance  companies,  physicians  and 
other  individuals. 

d.  Title  38,  U.S.C,  5701(f)(1) 
authorizes  VA  to  disclose  mailing  lists 
of  veterans  and  their  dependents  to 
nonprofit  organizations,  but  only  for 
certain  specific  and  narrow  purposes. 
Criminal  penalties  are  provided  for 
improper  use  of  the  list  by  the 
organization  in  violation  of  subsection 
(f)  limitations.  The  information 
collection  in  this  regulation  ensures  that 
any  disclosure  of  a  list  und^r  this 
subsection  is  authorized  by  law.  VA 
must  ascertain  that  the  applicant  is  a 
nonprofit  organization  and  intends  to 
use  the  list  for  a  proper  purpose;  if  not. 
Title  38,  U.S.C,  5701(a)  prohibits 
disclosure. 

Affected  Public:  Individuals  or 
households,  not  for  profit  institutions, 
and  State,  local  or  tribal  government. 

Estimated  Annual  Burden:  22,700 
hours. 

a.  Application  of  Service 
Representative  for  Placement  on  Mailing 
List,  VA  Form  3215—25  hours. 

b.  Request  to  Correspondent  for 
Identifying  Information,  VA  Form  Letter 
70-2—3,750  hours. 

c.  Request  for  and  Consent  to  Release 
of  Information  From  Claimant's 
Records,  VA  Form  3288—18,875  hours. 

d.  38  CFR(A)  1.519  Lists  of  Names 
and  Addresses — 50  hours. 

Estimated  Average  Burden  Per 
Respondent 

a.  Application  of  Service 
Representative  for  Placement  on  Mailing 
List,  VA  Form  3215—10  minutes. 


b.  Request  to  Correspondent  for 
Identifying  Information.  VA  Form  Letter 
70-2 — 5  minutes. 

c.  Request  for  and  Consent  to  Release 
of  Information  From  Claimant's 
Records,  VA  Form  3288 — 7.5  minutes. 

d.  38  CFR(A)  1.519  Lists  of  Names 
and  Addresses — 60  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents 

a.  Application  of  Service 
Representative  for  Placement  on  Mailing 
List,  VA  Form  3215—150. 

b.  Request  to  Correspondent  for 
Identifying  Information,  VA  Form  Letter 
70-2—45,000. 

c.  Request  for  and  Consent  to  Release 
of  Information  From  Claimant's 
Records,  VA  Form  3288—151,000. 

d.  38  CFR(A)  1.519  Lists  of  Names 
and  Addresses — 50. 

Dated:  lune  4,  2002. 

By  direction  of  the  Secretary: 
Barbara  H.  Epps. 
Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  02-14861  Filed  6-12-02;  8:45  am] 
BILUNO  COOe  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0324] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  15.  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise. mclamb@mail.  va.gov.  Please 
refer  to  'OMB  Control  No.  2900-0324." 

Send  comments  and 
recommendations  concerning  any 
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aspect  of  the  information  collection  to 
VA's  0MB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0324"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Supplemental  Physical 
Examination  Reports. 

a.  Supplemental  Physical 
Examination  Report,  VA  Form  29-8146. 

b.  Attending  Physician's  Statement, 
VA  Form  29-8158. 

c.  Supplemental  Physical 
Examination  Report  (Diabetes — 
Physicians  Report),  VA  Form  29-8160. 

OMB  Control  Number:  2900-0324. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  forms  are  used  by  VBA 
to  obtain  complete  information  as  to  the 
physical  and/ or  mental  condition  of  a 
veteran  wrho  has  submitted  an 
application  for  Government  Life 
Insurance  or  reinstatement  of  eligibility. 
The  information  is  used  to  process  the 
insured's  request. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  conunents  on  this  collection 
of  information  was  published  on  March 
29,  2002,  at  page  15287. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1 ,080 
hours. 

a.  VA  Form  29-8146—750  hours. 

b.  VA  Form  29-8158—165  hours. 

c.  VA  Form  29-8160—165  hours. 
Estimated  Average  Burden  Per 

Respondent:  45  minutes. 

a.  VA  Form  29-8146 — 45  minutes. 

b.  VA  Form  29-8158 — 45  minutes. 

c.  VA  Form  29-8160 — 45  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

1,440. 


a.  VA  Form  29-8146—220. 

b.  VA  Form  29-8158—1,000. 

c.  VA  Form  29-8160—220. 

Dated:  May  29,  2002. 

By  direction  of  the  Secretary. 

Genie  McCully, 

Acting  Director,  Inforwation  Management 
Service. 

[FR  Doc.  02-14862  Filed  6-12-02;  8:45  am] 
BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0040] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  tothe  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnmient. 

DATES:  Comments  must  be  submitted  on 
or  before  July  15,  2002. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise. mclamb@mail.  va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0040." 

Send  comments  and 
reconmiendations  concerning  any 


aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  12035, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0040"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Postponement  of 
Offsite  or  Exterior  Onsite 
Improvements — Home  Loan,  VA  Form 
26-1847.  . 

OMB  Control  Number:  2900-0040. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  serves  as  the 
lender's  and  veteran's  request  to  VA  for 
acceptance  of  escrow  or  other 
arrangement  to  permit  the  veteran  to 
occupy  a  property  for  which  offsite  or 
exterior  onsite  improvements  are 
incomplete.  This  procedure  makes  it 
possible  for  loans  to  be  guaranteed  with 
adequate  protection  for  the  veteran  and 
VA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  conunents  on  this  collection 
of  information  was  published  on  March 
29, 2002, at  pages  15285-15286. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Annual  Burden:  2,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
5,000. 

Dated:  May  28,  2002. 

By  direction  of  the  Secretary. 

Genie  McCuIly, 

Acting  Director,  Information  Management 
Service. 

[FR  Doc.  02-14863  Filed  6-12-02;  8:45  am] 

BILUNG  CODE  8320-01 -P 


Thursday, 
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Part  n 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  1006  and  1007 
Housing  Assistance  for  Native  Hawaiians: 
Native  Hawaiian  Housing  Block  Grant 
Program  and  Loan  Guarantees  for  Native 
Hawaiian  Housing;  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  1006  and  1007 
[Doclwt  No.  FR-4668-1-01] 
RIN  2577-AC27 

Housing  Assistance  for  Native 
Hawaiians:  Native  Hawaiian  Housing 
Blocl(  Grant  Program  and  Loan 
Guarantees  for  Native  Hawaiian 
Housing;  interim  Ruie 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  The  piupose  of  this  interim 
rule  is  to  implement  HUD's  Office  of 
Public  and  Indian  Housing  (PIH) 
procedures  and  requirements  for  two 
new  programs  to  address  the  housing 
needs  of  Native  Hawaiians.  The  Native 
Hawaiian  Housing  Block  Grant  Program 
will  provide  bousing  block  grants  to 
fund  affordable  housing  activities.  The 
Section  184A  Loan  Guarantees  for 
Native  Hawaiian  Housing  Program  will 
provide  Native  Hawaiian  families  with 
greater  access  to  private  mortgage 
resources  by  guaranteeing  loans  for  one- 
to  four-family  housing  located  on 
Hawaiian  Home  Lands. 

DATES:  Effective  Date:  July  15,  2002. 
Comments  Due  Date:  August  12,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  niunber  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherone  Ivey,  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  401-7914.  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
Hawaiian  Homelands  Homeownership 
Act  of  2000  {HHH  Act)  was  enacted  as 
both  Title  II  of  the  Omnibus  Indian 
Advancement  Act  (Public  Law  106-568, 
114  Stat.  2868,  approved  December  27, 


2000)  and  Subtitle  B  of  Title  V  of  the 
American  Homeownership  and 
Economic  Opportunity  Act  of  2000 
(Public  Law  106-569,  114  Stat.  2944, 
approved  December  27,  2000).  Because 
the  Office  of  the  Law  Revision  Coimsel 
of  the  U.S.  House  of  Representatives, 
which  prepares  and  publishes  the 
United  States  Code  (U.S.C),  bases  its 
codification  of  the  HHH  Act  on  Public 
Law  106-569,  and  for  convenience  of 
reference,  the  discussion  of  the  HHH 
Act  in  this  preamble  will  refer  only  to 
sections  of  Public  Law  106-569. 

The  HHH  Act  consists  of  foin 
sections.  The  first  two  sections,  511  and 
512,  provide  the  short  title  and  the 
Congressional  findings  for  the 
legislation,  respectively.  Section  513  of 
the  HHH  Act  establishes  a  block  grant 
program  to  provide  housing  assistance 
for  Native  Hawaiians  (25  U.S.C.  4221  et 
seq.).  Section  514  establishes  a  program 
of  loan  guarantees  for  Native  Hawaiian 
Housing  (12  U.S.C.  1715z-13b).  This 
rule  will  implement  these  two  new 
programs  that  address  the  housing 
needs  of  Native  Hawaiians. 

Section  513  of  the  HHH  Act  amends 
the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.) 
(NAHASDA)  by  adding  to  it  a  new 
"Title  Vin — Housing  Assistance  for 
Native  Hawaiians".  Tide  VIII  establishes 
a  program  of  block  grant  assistance  to 
provide  affordable  housing  for  Native 
Hawaiians  that  is  closely  modelled  on 
the  Indian  Hoiising  Block  Grant  (IHBG) 
Program  under  NAHASDA,  which  is 
implemented  at  24  CFR  part  1000.  This 
rule  will  implement  Title  VIII  of 
NAHASDA  at  24  CFR  part  1006  as  the 
Native  Hawaiian  Housing  Block  Grant 
(NHHBG)  Program. 

Readers  of  this  nde  will  encounter 
references  to  NAHASDA  in  the  rule  text, 
even  though  this  program  is  exclusively 
for  Native  Hawaiians  rather  than  Native 
Americans.  That  is  because  the  single 
section  513  of  the  HHH  Act  adds 
sections  801  through  824,  which 
authorize  this  NHHBG  Program,  as  Title 
Vffl  of  NAHASDA.  To  avoid  possible 
confusion  arising  from  references  to 
NAHASDA,  this  rule  uses  the  term  "the 
Act"  when  referring  to  Title  VIII  of 
NAHASDA.  Therefore,  when  it  is 
necessary  to  cite  an  authorizing 
statutory  section  in  section  1006  of  this 
rule,  the  reference  will  be  to  a  section 
of  "the  Act"  rather  than  to  Title  VIII  of 
NAHASDA.  For  example,  the 
environmental  requirements  in 
§  1006.350  of  this  rule  cite  section  806 
of  the  Act  as  their  authority.  Also 
because  the  NHHBG  Program  is 
authorized  under  the  same  statute  as  the 
IHBG  Program,  there  are  overlapping 


requirements  that  apply  to  both 
programs,  such  as  the  definitions  that 
appear  in  section  4  of  NAHASDA.  The 
Definitions  section  of  this  NHHBG  rule, 
at  §  1006.10,  includes  relevant 
definitions  from  section  4  of 
NAHASDA,  although  section  4  is  not 
specifically  identified  as  their  soince. 
The  definitions  provided  by  the  Act  are 
also  listed  in  §  1006.10.  The  Act 
definitions  have  section  801  of 
NAHASDA,  which  lists  the  specific 
definitions  applicable  to  the  Native 
Hawaiian  program,  as  their  source. 

As  noted  above,  the  NHHBG  Program 
is  modelled  after  the  IHBG  Program.  In 
broad  outline,  the  Department  of 
Hawaiian  Home  Lands  (DHHL)  is 
required  to  submit  annually  to  HUD  a 
housing  plan  with  a  one-year  and  a  five- 
year  component  in  order  to  qualify  for 
an  annual  grant,  just  as  each  Tribe  or  its 
tribally  designated  housing  entity 
(TDHE)  is  required  to  submit  an  annual 
Indian  Housing  Plan.  Grant  funds  are 
then  made  available  to  the  DHHL  by 
HUD  to  be  used  in  accordance  with  the 
housing  plan.  In  the  IHBG  Program,  the 
total  amount  of  funding  made  available 
annually  is  divided  among  Tribes 
according  to  an  allocation  formula 
under  section  302  of  NAHASDA. 
Section  81 7  of  NAHASDA  similarly 
provides  for  an  allocation  formula  for 
Native  Hawaiian  funding.  However, 
since  the  DHHL  is  the  sole  recipient  of 
funds  under  this  NHHBG  Program,  a 
formula  to  allocate  funds  is  not 
necessary,  and  this  rule  does  not 
include  an  allocation  formula. 

In  other  respects,  24  CFR  part  1006  as 
implemented  by  this  interim  nde 
closely  follows  Tide  VIH  of  NAHASDA 
with  some  clarifications  added,  such  as 
specific  references  to  cross-cutting 
requirements  that  are  generally 
applicable  to  Federal  assistance  (see,  for 
example,  §  1006.370,  Federal 
administrative  requirements,  and 
§  1006.375,  Other  Federal 
requirements),  or  an  explicit  statement 
of  how  a  requirement  applies  in  a 
particular  situation  (for  example,  the 
clarification  in  §  1006.345(a)(2)  of  how 
Davis-Bacon  wage  rates  apply  when 
NHHBG  funds  are  used  to  assist 
homebuyers  to  acquire  single  family 
housing). 

Not  every  section  of  Tide  VIII  of 
NAHASDA  or  every  requirement 
necessary  for  the  full  implementation  of 
the  NHHBG  Program  is  addressed  in 
this  rule.  Some  provisions  of  the  statute, 
such  as  the  formula  discussed  above,  do 
not  require  implementation.  Another 
statutory  provision  not  addressed  in  this 
nde  is  section  811(b)(1)  of  the  Act. 
Section  811(b)(1)  states:  "The  Director 
shall,  using  amounts  of  any  grants 
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received  under  this  title,  reserve  and  use 
for  operating  under  810  such  amounts 
•  as  may  be  necessary  to  provide  for  the 
continued  maintenance  and  efficient 
operation  oi  such  housing."  (Emphasis 
added.)  HUD  believes  that  this 
provision  does  not  impose  a 
requirement  on  the  DHHL  to  provide 
operating  assistance  for  housing  assisted 
with  NHHBG  funds  for  several  reasons. 
First,  the  language  of  seqtion  811(b)(1) 
does  not  contain  any  reference  to 
housing  to  which  "such"  housing  refers. 
Second,  unlike  the  Indian  Housing 
Block  Grant  statute  (at  section  202(1)  of 
NAHASDA),  section  810— the  eligible 
affordable  housing  activities  section — 
does  not  expressly  list  operating 
assistance  as  an  eligible  activity.  In 
addition,  the  statutory  language  for  the 
Indian  Housing  Block  Grant  program 
upon  which  section  811(b)(1)  is  based 
(section  203(b)  of  NAHASDA),  expressly 
imposes  the  requirement  for  continued 
maintenance  and  efficient  operation  of 
"such"  housing  on  "housing  developed 
or  operated  pursuant  to  a  contract 
between  the  Secretary  and  an  Indian 
housing  authority  pursuant  to  the 
United  States  Housing  Act  of  1937"  in 
order  to  assure  continued  operating 
assistance  for  this  housing  after 
termination  (pursuant  to  title  V  of 
NAHASDA)  of  operating  assistance  for 
low-rent  Indian  housing  imde;'  the 
United  States  Housing  Act  of  1937. 
However,  project-based  rental  assistance 
for  rental  housing  assisted  with  NHHBG 
funds  is  eligible  under  section  810(5)  as 
a  model  activity. 

In  addition,  there  are  certain  statutory 
provisions  (such  as  section  802(d)(1), 
which  requires  HUD,  by  regulation,  to 
authorize  the  DHHL  to  use  a  percentage 
of  grant  amounts  for  reasonable 
administrative  and  planning  expenses) 
and  additional  non-statutory, 
discretionary  requirements  (such  as 
additional  program  administration 
requirements)  that  must  be 
implemented  by  proposed  rulemaking 
to  give  interested  parties  an  opportunity 
for  public  comment  before  they  become 
effective.  HUD  intends  to  issue  a 


proposed  rule  to  address  such 
additional  requirements.  This  interim 
rule  implements  the  NHHBG  program  to 
a  sufficient  extent  to  permit  HUD  to 
make  available  to  the  DHHL  the  funds 
already  appropriated  for  this  significant 
program  in  an  expeditious  manner. 

Because  the  statutes  authorizing  the 
IHBG  Program  and  the  NHHBG  Program 
are  nearly  identical,  the  requirements  in 
the  proposed  rule  HUD  will  issue  for  the 
NHHBG  Program  will  closely  follow  the 
requirements  of  the  IHBG  rule  at  24  CFR 
part  1000.  During  the  interim  period 
before  the  requirements  of  the  NHHBG 
proposed  rule  are  implemented  in  a 
final  rule,  HUD  will  allow  the  DHHL  to 
undertake  activities  authorized  by  the 
Act  and  awaiting  implementation 
through  the  proposed  rule  upon  the 
DHHL's  written  agreement  to  follow  the 
relevant  requirements  in  part  1000.  For 
example,  the  DHHL  would  be  permitted 
to  invest  NHHBG  funds,  as  authorized 
by  section  812(b)  of  the  Act,  before  the 
effective  date  of  the  rule  implementing 
section  812(b),  upon  agreeing  in  writing 
to  follow  the  requirements  of  24  CFR 
1000.58,  which  governs  the  investment 
of  IHBG  funds.  If  the  DHHL  chooses  to 
exercise  this  option,  HUD  will  advise 
the  public  through  notice  published  in 
the  Federal  Register. 

Section  514  of  the  HHH  Act  adds  a 
new  section  184 A  to  the  Housing  and 
Community  Development  Act  of  1992  to 
authorize  a  new  program  of  housing 
loan  guarantees  for  Native  Hawaiians. 
Just  as  the  NHHBG  Program  under 
section  513  of  the  HHH  Act  is  closely 
modelled  on  the  IHBG  Program  under 
NAHASDA,  the  Section  184A  Loan 
Guarantee  for  Native  Hawaiian  Housing 
Program  is  based  upon  the  Section  184 
Loan  Guarantee  for  Indian  Housing 
Program,  which  is  implemented  at  24 
CFR  part  1005.  This  rule  proposes  to 
implement  the  Native  Hawaiian 
Housing  Loan  Guarantee  Program  at  24 
CFR  part  1007  in  accordance  with  the 
basic  statutory  requirements  provided 
for  Section  184 A  with  the  discretionary 
aspects,  such  as  identifying  eligible 
collateral,  following  the  requirements 


adopted  in  the  Indian  Housing  Loan 
Guarantee  Program. 

Findings  and  Certifications 

Justification  for  Interim  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
ovvnn  regulations  on  rulemaking  at  24 
CFR  part  10.  Part  10,  however,  does 
provide  in  §  10.1  for  exceptions  from 
that  general  rule  where  the  Department 
finds  good  cause  to  omit  advance  notice 
and  public  participation.  The  good 
cause  requirement  is  satisfied  when  the 
prior  public  procedure  is 
"impracticable,  imnecessary,  or  contrary 
to  the  public  interest".  The  Department 
finds  that  good  cause  exists  to  publish 
this  interim  rule  for  effect  without  first 
soliciting  public  comment.  Prior  public 
procedure  is  contrary  to  the  public 
interest  in  that  it  will  unduly  delay  the 
availability  of  funding  already 
appropriated  to  address  the  pressing 
housing  needs  of  Native  Hawaiians.  In 
addition,  prior  public  procedure  is 
unnecessary  because  the  interim  rule 
closely  follows  the  statutory 
requirements  for  the  programs  to  be 
implemented,  and  any  subsequent 
adjustments  and  additions  to  the  rule, 
including  provisions  resulting  from  the 
public  comment  that  is  here  requested, 
can  be  timely  implemented  through 
proposed  rulemaking,  if  necessary, 
without  disrupting  program 
implementation. 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 

Reporting  and  Recordkeeping  Burden: 


Section  reference 


Numt>er  of 
respondents 


Annual  tinte 
for  freq.  of  re- 
quirement 


Est.  avg.  re- 
quirement 
(hrs.) 


Est.  annual 
burden  (hrs.) 


1007.50 

1007.75 

Total  Reporting  and  Recordkeeping  Burden  (Hours) 


250 
3 


0.18 
1.00 


46 
3 


49 


In  accordance  with  5  CFR 
1320.8(d)(1),  HUD  is  soliciting 
comments  from  members  of  the  public 


and  affected  agencies  concerning  this 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimi:^  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-4668)  and  must  be 
sent  to:  Lauren  Wittenberg,  HUD  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503;  and  Mildred 
Hamman,  Reports  Liaison  Officer,  Office 
of  the  Assistant  Secretary  for  Public  and 
Indian  Housing,  Department  of  Housing 
&  Urban  Development,  451 — 7th  Street, 
SW.,  Room  4244,  Washington,  DC 
20410. 

Additional  information  on  these 
information  collection  requirements 
may  be  obtained  from  the  Reports 
Liaison  Officer. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  General  Coiinsel,  Rules  Docket 
Clerk,  Room  10276,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington.  DC 
20410-0500. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  interim  rule  under 
Executive  Order  12866  (captioned 
"Regulatory  Planning  and  Review")  and 
determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order, 
although  not  an  economically 
significant  regulatory  action  under  the 
Order.  Any  changes  made  to  this  rule  as 
a  result  of  that  review  are  identified  in 
the  docket  file,  which  is  available  for 
public  inspection  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
at  the  Office  of  the  General  Counsel. 


Rules  Docket  Clerk.  Room  10276.  U.S. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this 
interim  rule  before  publication  and  by 
approving  it  certifies,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  that  this  interim  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  Notwithstanding  HUD's 
determination  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  Federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
govenaments  and  on  the  private  sector. 
This  interim  rule  does  not  impose, 
within  the  meaning  of  the  UMRA.  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  on  the  private 
sector. 

Listof  Sub)ects 

24  CFR  Part  1006 

Commimity  development  block 
grants.  Grant  programs — housing  and 
community  development.  Grant 
programs — Native  Hawaiians.  Low  and 
moderate  income  housing,  Native 
Hawaiians.  Reporting  and 
recordkeeping  requirement?. 

24  CFR  Part  1007 

Loan  programs — Native  Hawaiians, 
Native  Hawaiians,  Reporting  and 
recordkeeping  requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  nimiber  is  14.873  for  the 
Native  Hawaiian  Housing  Block  Grant 
Program,  and  14.874  for  the  Loan 
Guarantees  for  Native  Hawaiian 
Housing  Program. 

Accordingly,  chapter  IX  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  new  parts  1006  and 
1007  as  follows: 

PART  1006-NATIVE  HAWAIIAN 
HOUSING  BLOCK  GRANT  PROGRAM 

Subpart  A— General 

Sec. 

1006.1    Applicability. 


1006.10    EteBnitions. 

1006.20    Grants  for  affordable  housing 

activities. 
1006.30    Waivers. 

Subpart  B — Housing  Plan 

1006.101     Housing  plan  requirements. 
1006.110    Review  of  plans. 

Subpart  C— Eligible  Activities 

1006.201    Eligible  affordable  housing 

activities. 
1006.205    Development. 
1006.210    Housing  services. 
1006.215    Housing  management  services. 
1006.220    Crime  prevention  and  safety 

activities. 
1006.225    Model  activities. 
1006.230    Administrative  and  planning 

costs. 
1006.235    Types  of  investments. 

Subpart  D — Program  Requirements 

1006.301    Eligible  families. 

1006.305    Low-income  requirement  and 

income  targeting. 
1006.310    Rent  and  lease — purchase 

limitations. 
1006.315     Lease  requirements. 
1006.320    Tenant  or  homebuyer  selection. 
1006.325    Maintenance,  management  and 

efficient  operation. 
1006.330    Insurance  coverage. 
1006.335    Use  of  nonprofit  organizations 

and  public-private  partnerships. 
1006.340    Treatment  of  program  income. 
1006.345    Labor  standards. 
1006.350    Environmental  review. 
1006.355    Nondiscrimination  requirements. 
1006.360    Conflict  of  interest. 
1006.365    Program  administration 

responsibilities. 
1006.370    Federal  administrative 

requirements. 
1006.375    Other  Federal  requirements. 

Subpart  E — Monitoring  and  Accountability 

« 

1006.401  Monitoring  of  compliance. 

1006.410  Performance  reports. 

1006.420  Review  of  DHHL's  performance! 

1006.430  Corrective  and  remedial  action. 

1006.440  Remedies  for  noncompliance. 

Authority:  25  U.S.C.  4221  et  seq.;  42  U.S.C. 
3535(d). 

Subpart  A— General 

§1006.1    Applicability. 

The  requirements  and  procedure  of 
this  part  apply  to  grants  under  the 
Native  Hawaiian  Housing  Block  Grant 
(NHHBG)  Program,  authorized  by  the 
Hawaiian  Homelands  Homeownership 
Act  of  2000  (HHH  Act),  which  adds 
Title  Vin — Housing  Assistance  For 
Native  Hawaiians  (25  U.S.C.  4221  et 
seq.),  to  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (NAHASDA)  (25  U.S.C.  4101  et 
seq.). 

§1006.10    Definitions. 

The  following  definitions  apply  in 
this  part: 
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Act  means  title  Vm  of  NAHASDA.  as 
^mended. 

Adjusted  income  means  the  annual 
lihcome  that  remains  after  excluding  the 
following  amounts: 

(1)  Youths,  students,  and  persons  with 
disabilities.  $480  for  each  member  of  the 
£amily  residing  in  the  household  (other 
than  the  head  of  the  household  or  the 
spouse  of  the  head  of  the  household): 

(i)  Who  is  under  18  years  of  age;  or 
(ii)  Who  is: 

(A)  18  years  of  age  or  older;  and 

(B)  A  person  with  disabilities  or  a 
l-time  student. 

(2)  Elderly  and  disabled  families. 
$400  for  an  elderly  or  disabled  family. 

(3)  Medical  and  attendant  expenses. 
The  amount  by  which  3  percent  of  the 
aimual  income  of  the  family  is  exceeded 
by  the  aggregate  of: 

(i)  Medical  expenses,  in  the  case  of  an 
elderly  or  disabled  family;  and 

(ii)  Reasonable  attendant  care  and 
auxiliary  apparatus  expenses  for  each 
family  member  who  is  a  person  with 
disabilities,  to  the  extent  necessary  to 
enable  any  member  of  the  family 
(including  a  member  who  is  a  person 
with  disabilities)  to  be  employed. 

(4)  Child  care  expenses.  Child  care 
expenses,  to  the  extent  necessary  to 
enable  another  member  of  the  family  to 
be  employed  or  to  further  his  or  her 
education. 

(5)  Earned  income  of  minors.  The 
amount  of  any  earned  income  of  any 
member  of  the  family  who  is  less  than 
18  years  of  age. 

(6)  Travel  expenses.  Excessive  travel 
expenses,  not  to  exceed  $25  per  family 
per  week,  for  employment — or 
education-related  travel. 

(7)  Other  amounts.  Such  other 
amounts  as  may  be  provided  in  the 
housing  plan  for  Native  Hawaiians. 

Affordable  Housing  means  housing 
that  complies  with  the  requirements  of 
the  Act  and  this  part.  The  term  includes 
permanent  housing  for  homeless 
persons  who  are  persons  with 
disabilities,  transitional  housing,  and 
single  room  occupancy  housing. 

Assistant  Secretary  means  HUD's 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Department  of  Hawaiian  Home  Lands 
(DHHL)  means,  the  agency  or  department 
of  the  government  of  the  State  of  Hawaii 
that  is  responsible  for  the 
administration  of  the  Hawaiian  Homes 
Commission  Act.  1920  (HHCA  1920)  (42 
Stat.  108  et  seq.). 

Director  means  the  Director  of  the 
Department  of  Hawaiian  Home  Lands. 

Drug-Related  Criminal  Activity  means 
the  illegal  manufacture,  sale, 
distribution,  use,  or  possession  with 
intent  to  manufacture,  sell,  distribute,  or 


use  a  controlled  substance  (as  such  term 
is  defined  in  section  102  of  the 
Controlled  Substances  Act). 

Elderly  families;  near-elderly  families 
means: 

(1)  In  general.  The  term  "elderly 
family"  or  "near-elderly  family"  means 
a  family  whose  head  (or  his  or  her 
spouse),  or  whose  sole  member,  is: 

(i)  For  an  elderly  family,  an  elderly 
person;  or 

(ii)  For  a  near-elderly  family,  a  near- 
elderly  person. 

(2)  Certain  families  included.  The 
term  "elderly  family"  or  "near-elderly 
family"  includes: 

(i)  Two  or  more  elderly  persons  or 
near-elderly  persons,  as  the  case  may  be. 
living  together;  and 

(ii)  One  or  more  persons  described  in 
paragraph  (2)(i)  of  this  definition  living 
with  one  or  more  persons  determined 
under  the  housing  plan  to  be  essential 
to  their  care  or  well-being. 

Elderly  person  means  an  individual 
who  is  at  least  62  years  of  age. 

Family  includes,  but  is  not  limited  to, 
a  family  with  or  without  children,  an 
elderly  family,  a  near-elderly  family,  a 
disabled  family,  a  single  person,  as 
determined  by  the  DHHL. 

Hawaiian  Home  Lands  means  lands 
that: 

(1)  Have  the  status  as  Hawaiian  home 
lands  under  section  204  of  the  HHCA 
1920  (42  Stat.  110);  or 

(2)  Are  acquired  pursuant  to  the 
HHCA  1920. 

Homebuyer  payment  means  the 
payment  of  a  family  purchasing  a  home 
pursuant  to  a  long-term  lease  purchase 
agreement. 

Housing  area  means  an  area  of 
Hawaiian  Home  Lands  with  respect  to 
which  the  DHHL  is  authorized  to 
provide  assistance  for  affordable 
housing  under  the  Act  and  this  part. 

Housing  plan  means  a  plan  developed 
by  the  DHHL  pursuant  to  the  Act  and 
this  part,  particularly  §  1006.101. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Low-income  family  means  a  family 
whose  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families,  except  that  HUD  may.  for 
purposes  of  this  paragraph,  establish 
income  ceilings  higher  or  lower  than  80 
percent  of  the  median  for  the  area  on  the 
basis  of  the  findings  of  HUD  or  the 
agency  that  such  variations  are 
necessary  because  of  prevailing  levels  of 
construction  costs  or  unusually  high  or 
low  family  incomes. 

Median  income  means,  with  respect 
to  an  area  that  is  a  housing  area,  the 
greater  of: 


(1)  The  median  income  for  the 
housing  area,  which  shall  be  determined 
by  HUD;  or 

(2)  The  median  income  for  the  State 
of  Hawaii. 

Native  Hawaiian  means  any 
individual  who  is: 

(1)  A  citizen  of  the  United  States;  and 

(2)  A  descendant  of  the  aboriginal 
people,  who.  prior  to  1778.  occupied 
and  exercised  sovereignty  in  the  area 
that  currently  constitutes  the  State  of 
Hawaii,  as  evidenced  by: 

(i)  Genealogical  records; 

(ii)  Verification  by  kupima  (elders)  or 
kama'aina  (long-term  community 
residents);  or 

(iii)  Birth  records  of  the  State  of 
Hawaii. 

Native  Hawaiian  Housing  Block  Grant 
(NHHBG)  Funds  means  funds  made 
available  under  the  Act,  plus  program 
income. 

Near-elderly  person  means  an 
individual  who  is  at  least  55  years  of  age 
and  less  than  62  years  of  age. 

Nonprofit  means,  with  respect  to  an 
organization,  association,  corporation, 
or  other  entity,  that  no  part  of  the  net 
earnings  of  the  entity  inures  to  the 
benefit  of  any  member,  founder, 
contributor,  or  individual. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Tenant-based  rental  assistance  means 
a  form  of  rental  assistance  in  which  the 
assisted  tenant  may  move  from  a 
dwelling  unit  with  a  right  to  continued 
assistance.  Tenant-based  rental 
assistance  imder  this  part  also  includes 
seciurity  deposits  for  rental  of  dwelling 
units. 

Transitional  housing  means  housing 
that: 

(1)  Is  designed  to  provide  housing  and 
appropriate  supportive  services  to 
persons,  including  (but  not  limited  to) 
deinstitutionalized  individuals  with 
disabilities,  homeless  individuals  with 
disabilities,  and  homeless  families  with 
children;  and 

(2)  Has  as  its  purpose  facilitating  the 
movement  of  individuals  and  families  to 
independent  living  within  a  time  period 
that  is  set  by  the  DHHL  or  project  owner 
before  occupancy. 

§  1 006.20    Grants  for  affordabi*  housing 
activities. 

(a)  Annual  grant.  Each  fiscal  year. 
HUD  will  make  a  grant  (to  the  extent 
that  amoimts  are  made  available)  imder 
the  Act  to  the  DHHL  to  carry  out 
affordable  housing  activities  for  Native 
Hawaiian  families  who  are  eligible  to 
reside  on  the  Hawaiian  Home  Lands,  if: 

(1)  The  Director  has  submitted  to 
HUD  a  housing  plan  for  that  fiscal  year; 
and 
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(2)  HUD  has  determined  that  the 
housing  plan  complies  with  the 
requirements  of  §  1006.101. 

(b)  Waiver.  HUD  may  waive  housing" 
plan  requirements  if  HUD  finds  that  the 
DHHL  has  not  complied  or  cannot 
comply  with  those  requirements  due  to 
circiunstances  beyond  the  control  of  the 
DHHL. 

S  1006.30    Waivers. 

Upon  determination  of  good  cause, 
the  Secretary  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this 
part  and  delegate  this  authority  in 
accordance  with  section  106  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3535(q)). 

Subpart  B — Housing  Plan 

f  1 006.1 01    Housing  plan  raquiramsnts. 
The  DHHL  must  submit  a  housing 
plan  for  each  Federal  Fiscal  Year  grant. 
The  housing  plan  has  two  components, 
a  five-year  plan  and  a  one-year  plan,  as 
follows: 

(a)  Five-year  plan.  Each  housing  plan 
must  contain,  for  the  5-year  period 
beginning  with  the  fiscal  year  for  which 
the  plan  is  first  submitted,  the  following 
information: 

(1)  Mission  statement.  A  general 
statement  of  the  mission  of  the  DHHL  to 
serve  the  needs  of  the  low-income 
Native  Hawaiian  families  eligible  to  live 
on  the  Hawaiian  Home  Lands  to  be 
served  by  the  DHHL; 

(2)  Goals  and  objectives.  A  statement 
of  the  goals  and  objectives  of  the  DHHL 
to  enable  the  DHHL  to  serve  the  needs 
identified  in  paragraph  (a)(l],  of  this 
section  during  the  5-year  period;  and 

(3)  Activities  plans.  An  overview  of 
the  activities  planned  during  the  5-year 
period  including  an  analysis  of  the 
manner  in  which  the  activities  will 
enable  the  DHHL  to  meet  its  mission, 
goals,  and  objectives. 

(b)  One-year  plan.  The  housing  plan 
must  contain  the  following  information 
for  the  fiscal  year  for  whidi  the 
assistance  under  the  Act  is  to  be  made 
available: 

(1)  Goals  and  objectives.  A  statement 
of  the  goals  and  objectives  to  be 
accomplished  by  the  DHHL  with  its 
annual  grant  allocation  that  are 
measurable  in  a  quantitative  way. 

(2)  Statement  of  needs.  A  statement  of 
the  housing  needs  of  the  low-income 
families  served  by  the  DHHL  and  the 
means  by  which  those  needs  will  be 
addressed  during  the  period  covered  by 
the  plan,  including: 

(i)  A  description  of  the  estimated 
housing  needs  and  the  need  for 
assistance  for  the  low-income  families 


to  be  served  by  the  DHHL,  including  a 
description  of  the  manner  in  which  the 
geographical  distribution  of  assistance  is 
consistent  with: 

(A)  The  geographical  needs  of  those 
families;  and 

(B)  Needs  for  various  categories  of 
housing  assistance;  and 

(ii)  A  description  of  the  estimated 
housing  needs  for  all  families  to  be 
served  by  the  DHHL. 

(3)  Financial  resources.  An  operating 
budget  for  the  DHHL  that  includes  an 
identification  and  a  description  of: 

(i)  The  NHHBG  hinds  and  other 
financial  resources  reasonably  available 
to  the  DHHL  to  carry  out  eligible 
activities,  including  an  explanation  of 
the  manner  in  which  NHHBG  funds  will 
be  used  to  leverage  additional  resources; 
and 

(ii)  Eligible  activities  to  be  undertaken 
and  their  projected  cost,  including 
administrative  expenses. 

(4)  Affordable  housing  resources.  A 
statement  of  the  affordable  housing 
resources  currently  available  at  the  time 
of  the  submittal  of  the  plan  and  to  be 
made  available  during  the  period 
covered  by  the  plan,  including: 

(i)  A  description  of  the  sigmficant 
characteristics  of  the  housing  market  in 
the  State  of  Hawaii,  including  the 
availability  of  housing  from  other  public 
sources  and  private  market  housing; 

(ii)  The  effect  of  the  characteristics 
identified  under  paragraph  (b)(4)(i)  of 
this  section,  on  the  DHPQ^'s  decision  to 
use  the  NHHBG  for: 

(A)  Rental  assistance; 

(B)  The  production  of  new  imits; 

(C)  The  acquisition  of  existing  units; 
or 

(D)  The  rehabilitation  of  units; 
(iii)  A  description  of  the  structure, 

coordination,  and  means  of  cooperation 
between  the  DHHL  and  any  other 
governmental  entities  in  the 
development,  submission,  or 
implementation  of  the  housing  plan, 
including  a  description  of: 

(A)  The  involvement  of  private, 
public,  and  nonprofit  organizations  and 
institutions; 

(B)  The  use  of  loan  guarantees  under 
section  184A  of  the  Housing  and 
Community  Development  Act  of  1992; 
and 

(C)  Other  housing  assistance  provided 
by  the  United  States,  including  loans, 
grants,  and  mortgage  insurance; 

(iv)  A  description  of  the  manner  in 
which  the  plan  will  address  the  needs 
identified  pursuant  to  paragraph  (b)(2) 
of  this  section; 

(v)  A  description  of: 

(A)  Any  existing  or  anticipated 
homeownership  programs  and  rental 
programs  to  be  carried  out  during  the 
period  covered  by  the  plan;  and 


(B)  The  requirements  and  assistance 
available  under  the  programs  referred  to 
in  paragraph  (b)(4)(v)(A)  of  this  section: 

(vi)  A  description  of: 

(A)  Any  existing  or  anticipated 
housing  rehabilitation  programs 
necessary  to  ensure  the  long-term 
viability  of  housing  to  be  carried  out 
during  the  period  covered  by  the  plan; 
and 

(B)  The  requirements  and  assistance 
available  imder  the  programs  referred  to 
in  paragraph  (b)(4)(vi)(A)  of  this  section; 

(vii)  A  description  of: 

(A)  All  other  existing  or  anticipated 
housing  assistance  provided  by  the 
DHHL  during  the  period  covered  by  the 
plan,  including  transitional  housing; 
homeless  housing;  college  housing;  and 
supportive  services  housing;  and 

(B)  The  requirements  and  assistance 
available  imder  such  programs;  (viii)  A 
description  of: 

(A)  Any  housing  to  be  demolished  or 
disposed  of; 

(B)  A  timetable  for  that  demolition  or 
disposition; 

(C)  A  financial  analysis  of  the 
proposed  demolition/ disposition;  and 

(D)  Any  additional  information  HUD 
may  request  with  respect  to  that 
demolition  or  disposition. 

(ix)  A  description  of  the  manner  in 
which  the  DHHL  will  coordinate  with 
welfare  agencies  in  the  State  of  Hawaii 
to  ensure  that  residents  of  the  affordable 
housing  will  be  provided  with  access  to 
resources  to  assist  in  obtaining 
employment  and  achieving  self- 
sufficiency; 

(x)  A  description  of  the  requirements 
established  by  the  DHHL  to: 

(A)  Promote  the  safety  of  residents  of 
the  affordable  housing; 

(B)  Facilitate  the  undertaking  of  crime 
prevention  measures; 

(C)  Allow  resident  input  and 
involvement,  including  the 
establishment  of  resident  organizations; 
and 

(D)  Allow  for  the  coordination  of 
crime  prevention  activities  between  the 
DHHL  and  local  law  enforcement 
officials;  and 

(xi)  A  description  of  the  entities  that 
will  carry  out  the  activities  under  the 
plan,  including  the  organizational 
capacity  and  key  personnel  of  the 
entities. 

(5)  Certifications  of  compliance.  The 
DHHL  mu8t  certify  that  it: 

(i)Will  comply  with: 

(A)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.)  and  with 
the  Fair  Housing  Act  (42  U.S.C.  3601  et 
seq.y,  to  the  extent  applicable  as 
described  in  §  1006.355,  in  carrying  out 
the  Native  Hawaiian  Housing  Block 
Grant  Program;  and 
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(B)  Other  applicable  Federal  statutes; 

(ii)  Will  require  adequate  insurance 
coverage  for  housing  units  that  are 
owned  and  operated  or  assisted  with 
NHHBG  funds,  in  compliance  with  the 
reauirements  of  §  1006.330; 

(iii)  Has  policies  in  effect  and 
available  for  review  by  HUD  and  the 
public  governing  the  eligibility, 
admission,  and  occupancy  of  families 
for  housing  assisted  with  NHHBG  funds 
and  governing  the  selection  of  families 
receiving  other  assistance  under  the  Act 
and  this  part; 

(iv)  Has  policies  in  effect  and 
available  for  review  by  HUD  and  the 
public  governing  rents  charged, 
including  the  methods  by  which  such 
rents  or  homebuyer  payments  are 
determined,  for  housing  assisted  with 
NHHBG  funds;  and 

(v)  Has  policies  in  effect  and  available 
for  review  by  HUD  and  the  public 
governing  the  management  and 
maintenance  of  rental  and  lease- 
purchase  housing  assisted  with  NHHBG 
funds. 

(c)  Updates  to  plan.  (I)  In  general. 
Subject  to  paragraph  (c)(2)  of  this 
section,  after  the  housing  plan  has  been 
submitted  for  a  fiscal  year,  the  DHHL 
may  comply  with  the  provisions  of  this 
section  for  any  succeeding  fiscal  year 
with  respect  to  information  Included  for 
the  5-year  period  under  paragraph  (a)  of 
this  section  by  submitting  only  such 
information  regarding  such  changes  as 
may  be  necessary  to  update  the  plan 
previously  submitted  and  by  submitting 
information  for  the  1-year  period  imder 
paragraph  (b)  of  this  section. 

(2)  Complete  plans.  The  DHHL  shall 
submit  a  complete  plan  imder  this 
section  not  later  than  4  years  after 
submitting  an  initial  plan,  and  not  less 
frequently  than  every  4  years  thereafter. 

(a)  Amendments  to  plan.  The  DHHL 
must  submit  any  amendment  to  the  one- 
year  housing  plan  for  HUD  review 
before  undertaking  any  new  activities 
that  are  not  addressed  in  the  current 
plan.  The  amendment  must  include  a 
description  of  the  new  activity  and  a 
revised  budget  reflecting  the  changes. 
HUD  will  review  the  revised  plan  and 
will  notify  DHHL  within  30  days 
whether  the  amendment  complies  with 
applicable  requirements. 

S  1006.110    Review  of  plans. 

(a)  Review.  [1)  In  general.  Within  60 
days  of  receipt  of  the  housing  plan, 
HUD  will  conduct  a  limited  review  to 
ensure  that  the  contents  of  the  plan 
comply  with  the  requirements  of 
§  1006.101,  are  consistent  with 
information  and  data  available  to  HUD, 
and  are  not  prohibited  by  or 
inconsistent  with  any  provision  of  the 


Act  and  this  part  or  any  other  applicable 
law. 

(2)  limitation.  HUD  will  review  the 
housing  plan  only  to  the  extent  that 
HUD  considers  that  the  review  is 
necessary. 

(3)  Incomplete  plans.  U  HUD 
determines  that  any  of  the  required 
certifications  are  not  included  in  the 
housing  plan,  the  plan  shall  be 
considered  to  be  incomplete.  HUD  may 
also  consider  a  housing  plan  to  be 
incomplete  if  it  does  not  address  all  of 
the  requirements  of  §  1006.101,  and  the 
DHHL  has  not  requested  a  waiver  of  the 
missing  requirement. 

(b)  Notice.  (1)  In  general.  Not  later 
than  60  days  after  receiving  the  housing 
plan,  HUD  will  notify  the  DHHL 
whether  or  not  the  plan  complies  with 
applicable  requirements. 

(2)  Notice  of  reasons  for 
determination  of  noncompliance.  If 
HUD  determines  that  the  contents  of  the 
housing  plan  do  not  comply  with  the 
requirements  of  §  1006.101,  or  are  not 
consistent  with  information  and  data 
available  to  HUD,  or  are  prohibited  by 
or  inconsistent  with  any  provision  of 
the  Act  and  this  part  or  any  other 
applicable  law,  HUD  will  specify  in  the 
notice  under  paragraph  (b)(1)  of  this 
section: 

(i)  The  reasons  for  noncompliance; 
and 

(ii)  Any  modifications  necessary  for 
the  plan  to  be  in  compliance. 

(3)  Effect  of  HUD'S  failure  to  take 
action.  If  HUD  does  not  notify  the 
DHHL,  upon  the  expiration  of  the  60- 
day  period  described  in  paragraph  (a)(1) 
of  this  section,  the  plan  shall  be 
considered  to  have  been  determined  to 
comply  with  the  requirements  under 

§  1006.101  and  the  DHHL  shall  be 
considered  to  have  been  notified  of 
compliance. 

Subpart  C— Eligible  ActivKlM 

§  1 006.201    Eligible  affordable  housing 
activities. 

Eligible  affordable  housing  activities 
are  development,  housing  services, 
housing  management  services,  crime 
prevention  and  safety  activities  and 
model  activities.  NHHBG  funds  may 
only  be  used  for  eligible  activities  that 
are  consistent  with  the  DHHL's  housing 
plan. 

§  1 006.205    Development. 

(a)  NHHBG  funds  may  be  used  for  the 
acquisition,  new  construction, 
reconstruction,  or  moderate  or 
substantial  rehabilitation  of  affordable 
housing  for  homeownership  or  rental, 
which  may  include: 

(1)  Real  property  acquisition; 


(2)  Acquisition  of  affordable  housing; 

(3)  Financing  acquisition  of  affordable 
housing  by  homebuyers  through: 

(i)  Dowrn  payment  assistance; 
(ii)  Closing  costs  assistance; 
(iii)  Direct  lending;  and 
(iv)  Interest  subsidies  or  other 
financial  assistance 

(4)  New  construction  of  affordable 
housing; 

(5)  Reconstruction  of  affordable 
housing; 

(6)  Moderate  rehabilitation  of 
affordable  housing,  including  but  not 
limited  to: 

(i)  Lead-based  paint  hazards 
elimination  or  reduction; 

(ii)  Improvements  to  provide  physical 
accessibility  for  disabled  persons;  and 

(iii)  Energy-related  improvements; 

(7)  Substantial  rehabilitation  of 
affordable  housing,  including  but  not 
limited  to: 

(i)  Lead-based  paint  hazards 
elimination  or  reduction; 

(ii)  Improvements  to  provide  physical 
accessibility  for  disabled  persons;  and 

(iii)  Energy-related  improvements; 

(8)  Site  improvement,  including 
recreational  areas  and  playgroimds  for 
use  by  residents  of  affordable  housing 
and  on-site  streets  and  sidewalks; 

(9)  The  development  of  utilities  and 
utility  services; 

(10)  Conversion; 

(11)  Demolition; 

(12)  Administration  and  planning; 
and 

(13)  Other  related  activities,  such  as 
environmental  review  and  architectural 
and  engineering  plans  for  the  affordable 
housing  project. 

(b)  Multi-unit  projects.  NHHBG  funds 
may  be  used  to  assist  one  or  more 
housing  units  in  a  multi-unit  project. 
Only  the  actual  NHHBG  eligible 
development  costs  of  the  assisted  units 
may  be  charged  to  the  NHHBG  Program. 
U  the  assisted  and  unassisted  units  are 
not  comparable,  the  actual  costs  may  be 
determined  based  upon  a  method  of  cost 
allocation.  If  the  assisted  and  unassisted 
units  are  comparable  in  terms  of  size, 
features,  and  number  of  bedrooms,  the 
actual  cost  of  the  NHHBG-assisted  units 
can  be  determined  by  pro-rating  the 
total  NHHBG  eligible  development  costs 
of  the  project  so  that  the  proportion  of 
the  total  development  costs  charged  to 
the  NHHBG  Program  does  not  exceed 
the  proportion  of  the  NHHBG-assisted 
units  in  the  project. 

§1006.210    Housing  services. 

NHHBG  funds  may  be  used  for  the 
provision  of  housing-related  services  for 
affordable  housing,  including: 

(a)  Housing  counseling  in  coimection 
with  rental  or  homeownership 
assistance; 
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(b)  The  establishment  and  support  of 
resident  organizations  and  resident 
management  corporations; 

(c)  Energy  auditing; 

(d)  Activities  related  to  the  provisions 
of  self-sufBciency  and  other  services; 

(e)  Homelessness  prevention 
activities,  which  may  include  short  term 
subsidies  to  defray  rent  and  utility  bills 
of  an  eligible  family; 

(f)  Payments  to  prevent  foreclosiue  on 
a  home; 

(g)  Tenant-biised  rental  assistance, 
which  may  include  security  deposits 
and/or  first  month's  rent;  and 

(h)  Other  services  related  to  assisting 
owners,  tenants,  contractors,  and  other 
entities  participating  or  seeking  to 
participate  in  other  housing  activities 
assisted  pursuant  to  the  Act  and  this 
part. 

f  1 006^1 5    Housing  management  services. 

NHHBG  funds  may  be  used  for  the 
provision  of  management  services  for 
affordable  housing,  including: 
•  (a)  The  preparation  of  work 
specifications; 

(b)  Loan  processing; 

(c)  Inspections; 

(d)  Tenant  selection; 

(e)  Management  of  tenant-based  rental 
assistance;  and 

(f)  Management  of  affordable  housing 
projects. 

{1006.220    Crime  prevention  and  safety 
activities. 

NHHBG  funds  may  be  used  for  the 
provision  of  safety,  seouity,  and  law 
enforcement  measures  and  activities 
appropriate  to  protect  residents  of 
affordable  housing  from  crime, 
including  the  costs  of: 

(a)  Physical  improvements  for 
affordable  bousing  to  enhance  seciuity, 
such  as,  fences,  monitors,  locks,  and 
additional  lighting; 

(b)  Security  personnel  for  affordable 
housing;  and 

(c)  Equipment  for  patrols. 

11006.225    Model  activities. 

NHHBG  funds  may  be  used  for 
housing  activities  under  model 
programs  that  are: 

(a)  Designed  to  carry  out  the  purposes 
of  the  Act  and  this  part;  and 

(b)  Specifically  approved  by  HUD  as 
appropriate  for  those  purposes. 

11006.230    Administrative  and  planning 


Up  to  such  amount  as  HUD  may 
authorize,  or  such  other  limit  as  may  be 
specified  by  statute,  of  each  grant 
received  under  the  Act  may  be  used  for 
any  reasonable  administrative  and 
planning  expenses  of  the  DHHL  relating 
to  canying  out  the  Act  and  this  part  and 


activities  assisted  with  NHHBG  funds, 
including: 

(a)  General  management,  oversight 
and  coordination.  Reasonable  costs  of 
overall  program  management, 
coordination,  monitoring,  and 
evaluation.  Such  costs  include,  but  are 
not  limited  to,  necessary  expenditures 
for  the  following: 

(1)  Salaries,  wages,  and  related  costs 
of  the  DHHL's  staff.  In  charging  costs  to 
this  category  the  DHHL  may  either 
include  the  entire  salary,  wages,  and 
related  costs  allocable  to  the  NHHBG 
Program  of  each  person  whose  primary 
responsibilities  with  regard  to  the 
program  involves  program 
administration  assigimients,  or  the 
prorated  share  of  the  salary,  wages,  and 
related  costs  of  each  person  whose  job 
includes  any  program  administration 
assignments.  The  DHHL  may  use  only 
one  of  these  methods.  Program 
administration  includes  the  following 
types  of  assignments: 

(i)  Developing  systems  and  schedules 
for  ensiuing  compliance  with  program 
requirements; 

(ii)  Developing  interagency 
agreements  and  agreements  with  entities 
receiving  NHHBG  funds; 

(iii)  Monitoring  NHHBG-assisted 
housing  for  progress  and  compliance 
with  program  requirements; 

(iv)  Preparing  reports  and  other 
documents  related  to  the  program  for 
submission  to  HUD; 

(v)  Coordinating  the  resolution  of 
audit  and  monitoring  findings; 

(vi)  Evaluating  program  results  against 
stated  objectives;  and 

(vii)  Managing  or  supervising  persons 
whose  primary  responsibilities  with 
regard  to  the  program  include  such 
assigiunents  as  those  described  in 
paragraphs  (a)(l)(i)  through  (vi)  of  this 
section; 

(2)  Travel  costs  incurred  for  official 
business  in  carrying  out  the  program; 

(3)  Administrative  services  performed 
under  third  party  contracts  or 
agreements,  including  such  services  as 
general  legal  services,  accounting 
services,  and  audit  services;  and 

(4)  Other  costs  for  goods  and  services 
required  for  administration  of  the 
program,  including  such  goods  and 
services  as  rental  or  purchase  of 
equipment,  insurance,  utilities,  office 
supplies,  and  rental  and  maintenance 
(but  not  purchase)  of  office  space. 

(b)  Staff  and  overhead.  Staff  and 
overhead  costs  directly  related  to 
carrying  out  a  project  or  service,  such  as 
work  specifications  preparation,  loan 
processing,  inspections,  and  other 
services  related  to  assisting  potential 
owners,  tenants,  and  homebuyers  [e.g., 
housing  coimseling);  and  staff  and 


overhead  costs  directly  related  to 
providing  advisory  and  other  relocation 
services  to  persons  displaced  by  the  a 
project,  including  timely  written  notices 
to  occupants,  referrals  to  comparable 
and  suitable  replacement  property, 
property  inspections,  counseling,  and 
other  assistance  necessary  to  minimize 
hardship.  These  costs  may  be  charged  as 
administrative  costs  or  as  project  costs 
under  §  1006.205  or  service  costs  imder 
§§  1006.210  or  1006.215,  at  the 
discretion  of  the  DHHL. 

(c)  Public  information.  The  provision 
of  information  and  other  resources  to 
residents  and  citizen  organizations 
participating  in  the  planning, 
implementation,  or  assessment  of 
projects  being  assisted  with  NHHBG 
funds. 

(d)  Indirect  costs.  Indirect  costs  may 
be  charged  to  the  NHHBG  Program 
imder  a  cost  allocation  plan  prepared  in 
accordance  with  OMB  Circulars  A-87  or 
A-122  as  applicable. 

(e)  Preparation  of  the  housing  plan 
and  reports.  Preparation  of  the  housing 
plan  under  §  1006.101  and  performance 
reports  under  §  1006.410.  Preparation 
includes  the  costs  of  public  hearings, 
consultations,  and  publication. 

(f)  Other  Federal  requirements.  Costs 
of  complying  with  the  Federal 
requirements  in  §§  1006.370  and 
1006.375  of  this  part.  Project-specific 
environmental  review  costs  may  be 
charged  as  administrative  costs  or  as 
project  costs,  at  the  discretion  of  the 
DHHL. 

S  1006.235    Types  of  Investments. 

Subject  to  the  requirements  of  this 
part  and  to  the  DHHL's  housing  plan, 
the  DHHL  has  the  discretion  to  use 
NHHBG  funds  for  affordable  housing 
activities  in  the  form  of  equity 
investments,  interest-bearing  loans  or 
advances,  noninterest-bearing  loans  or 
advances,  interest  subsidies,  the 
leveraging  of  private  investments,  and 
other  forms  of  assistance  that  HUD 
determines  to  be  consistent  with  the 
purposes  of  the  Act.  The  DHHL  has  the 
right  to  establish  the  terms  of  assistance 
provided  with  NHHBG  funds. 

Subpart  D — Program  Raquiramanta 

§  1 006.301    Eligible  families. 

(a)  Assistance  for  eligible  housing 
activities  imder  the  Act  and  this  part  is 
limited  to  low-income  Native  Hawaiian 
families  who  are  eligible  to  reside  on  the 
Hawaiian  Home  Lands,  except  as 
provided  under  paragraphs  (b)  and  (c). 
of  this  section. 

(b)  Exception  to  low-income 
requirement.  (1)  Other  Native  Hawaiian 
families.  The  DHHL  may  provide 
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assistance  for  homeownership  activities 
and  through  loan  guarantee  activities  to 
Native  Hawaiian  families  who  are  not 
low-income  families,  as  approved  by 
HUD,  to  address  a  need  for  housing  for 
those  families  that  cannot  be  reasonably 
met  without  that  assistance. 

(2)  Limitations.  HUD  approval  is 
required  if  the  DHHL  plans  to  use  its 
annual  grant  amoimt  for  assistance  in 
accordance  with  paragraph  (b)(1),  of  this 
section. 

(c)  Other  families.  The  DHHL  may 
provide  housing  or  NHHBG  assistance 
to  a  family  that  is  not  low-income  and 
is  not  composed  of  Native  Hawaiians  if 
the  DHHL  documents  that: 

(1)  The  presence  of  the  family  in  the 
housing  involved  is  essential  to  the 
well-being  of  Native  Hawaiian  families; 
and 

(2)  The  need  for  housing  for  the 
family  cannot  be  reasonably  met 
without  the  assistance. 

(d)  Written  policies.  The  DHHL  must 
develop,  follow,  and  have  available  for 
review  by  HUD  written  policies 
governing  the  eligibility,  admission,  and 
occupancy  of  families  for  hbusing 
assisted  with  NHHBG  funds  and 
governing  the  selection  of  families 
receiving  other  assistance  under  the  Act 
and  this  part. 

§  1006.305    Low-income  requirement  and 
Income  targeting. 

(a)  In  general.  Housing  qualifies  as 
affordable  housing  for  purposes  of  the 
Act  and  this  part  only  if  each  dwelling 
unit  in  the  housing: 

(1)  In  the  case  of  rental  housing,  is 
made  available  for  occupancy  only  by  a 
family  that  is  a  low-income  family  at  the 
time  of  the  initial  occupancy  of  that 
family  of  that  unit;  and 

(2)  In  the  case  of  housing  for 
homeownership,  is  made  available  for 
purchase  only  by  a  family  that  is  a  low- 
income  family  at  the  time  of  purchase, 
or  is  an  owner-occupied  unit  in  which 
the  family  is  low-income  at  the  time  it 
receives  NHHBG  assistance. 

(b)  NHHBG-assisted  rental  units  must 
meet  the  affordability  requirements  for 
the  remaining  useful  life  of  the  property, 
as  determined  by  HUD,  or  such  other 
period  as  HUD  determines  in 
accordance  with  section  813(a)(2)(B)  of 
the  Act. 

(c)  Enforceable  agreements.  (1)  The 
DHHL,  through  binding  contractual 
agreements  with  owners  or  other 
authorized  entities,  shall  ensure  long- 
term  compliance  with  the  provisions  of 
this  part. 

(2)  The  agreements  referred  to  in 
paragraph  (c)(1)  of  this  section  shall 
provide  for: 

(i)  To  the  extent  allowable  by  Federal 
and  State  law,  the  enforcement  of  the 


provisions  of  the  Act  and  this  part  by 
the  DHHL  and  HUD;  and 

(ii)  Remedies  for  breach  of  the 
provisions  of  the  Act  and  this  part. 

(d)  Exception.  Notwithstanding  the 
requirements  of  this  section,  housing 
assisted  with  NHHBG  funds  pursuant  to 
§  1006.301(b)  shall  be  considered 
affordable  housing  for  purposes  of  the 
Act  and  this  part. 

S 1 006.31 0    Rent  and  lease-purchase 
limitations. 

(a)  Rents.  The  DHHL  must  develop 
and  follow  written  policies  governing 
rents  for  rental  housing  units  assisted 
with  NHHBG  funds,  including  methods 
by  which  rents  are  determined.  The 
maximum  monthly  rent  for  a  low- 
income  family  may  not  exceed  30 
percent  of  the  family's  monthly  adjusted 
income. 

(b)  Lease-purchase.  If  DHHL  assists 
low-income  families  to  become 
homeowners  of  rental  housing  through 
a  long-term  lease  (i.e.  10  or  more  years) 
with  an  option  to  purchase  the  housing, 
DHHL  must  develop  and  follow  written 
policies  governing  lease-purchase 
payments  for  rental  housing  imits 
assisted  with  NHHBG  funds,  including 
methods  by  which  payments  are 
determined.  The  maximum  monthly 
payment  for  a  low-income  family  may 
not  exceed  30  percent  of  the  family's 
monthly  adjusted  income. 

(c)  Exception  for  certain 
homeownership  payments. 
Homeownership  payments  for  families 
who  are  not  low-income,  as  permitted 
under  §  1006.301(b),  are  not  subject  to 
the  requirement  that  homebuyer 
payments  may  not  exceed  30  percent  of 
the  monthly  adjusted  income  of  that 
family. 

(d)  Low-income  families  who  receive 
homeownership  assistance  other  than 
lease-purchase  assistance  are  not  subject 
to  the  limitations  in  paragraphs  (a)  and 
(b)  of  this  section. 

§  1 006.31 5    Lease  requirements. 

Except  to  the  extent  otherwise 
provided  by  or  inconsistent  with  the 
laws  of  the  State  of  Hawaii,  in  renting 
dwelling  units  in  affordable  housing 
assisted  with  NHHBG  funds,  the  DHHL, 
owner,  or  manager  must  use  leases  that: 

(a)  Do  not  contain  unreasonable  terms 
and  conditions; 

(b)  Require  the  DHHL,  owner,  or 
manager  to  maintain  the  housing  in 
compliance  with  applicable  local 
housing  codes  and  quality  standards; 

(c)  Require  the  DHHL,  owner,  or 
manager  to  give  adequate  written  notice 
of  termination  of  the  lease,  which  shall 
be  the  period  of  time  required  under 
applicable  State  or  local  law; 


(d)  Specify  that,  with  respect  to  any 
notice  of  eviction  or  termination, 
notwithstanding  any  State  or  local  law, 
a  resident  shall  be  informed  of  the 
opportimity,  before  any  hearing  or  trial, 
to  examine  any  relevant  documents, 
record,  or  regulations  directly  related  to 
the  eviction  or  termination; 

(e)  Require  that  the  DHHL,  owner,  or 
manager  may  not  terminate  the  tenancy, 
during  the  term  of  the  lease,  except  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease, 
violation  of  applicable  Federal,  State,  or 
local  law,  or  for  other  good  cause;  and 

(f)  Provide  that  the  DHHL,  owner,  or 
manager  may  terminate  the  tenancy  of  a 
resident  for  any  activity,  engaged  in  by 
the  resident,  any  member  of  the 
household  of  the  resident,  or  any  guest 
or  other  person  imder  the  control  of  the 
resident,  that: 

(1)  Threatens  the  health  or  safety  of, 
or  right  to  peaceful  enjoyment  of  the 
premises  by,  other  residents  or 
employees  of  the  DHHL,  owner,  or 
manager: 

(2)  Threatens  the  health  or  safety  of, 
or  right  to  peaceful  enjoyment  of  their 
premises  by,  persons  residing  in  the 
immediate  vicinity  of  the  premises;  or 

(3)  Involves  criminal  activity 
(including  drug-related  criminal 
activity)  on  or  off  the  premises. 

§  1 006.320    Tenant  or  hometniyer  selection. 

As  a  condition  to  receiving  grant 
amounts  under  the  Act,  the  DHHL  must 
adopt  and  use  written  tenant  and 
homebuyer  selection  policies  and 
criteria  that: 

(a)  Are  consistent  with  the  purpose  of 
providing  housing  for  low-income 
families; 

(b)  Are  reasonably  related  to  program  - 
eligibility  and  the  ability  of  the  tenant 
or  homebuyer  assistance  applicant  to 
perform  the  obligations  of  the  lease;  and 

(c)  Provide  for: 

(1)  The  selection  of  tenants  and 
homebuyers  from  a  written  waiting  list 
in  accordance  with  the  policies  and 
goals  set  forth  in  the  housing  plan;  and 

(2)  The  prompt  notification  in  writing 
of  any  rejected  applicant  of  the  grounds 
for  that  rejection. 

§  1006.325    Mtalntenance,  management  and 
efficient  operation. 

(a)  Written  policies.  The  DHHL  must 
develop  and  enforce  policies  governing 
the  management  and  maintenance  of 
rental  housing  assisted  with  NHHBG 
funds. 

(b)  Disposal  of  housing.  This  section 
may  not  be  construed  to  prevent  the 
DHHL,  or  any  entity  funded  by  the 
DHHL,  from  demolishing  or  disposing 
of  housing,  pursuant  to  regulations 
established  by  HUD. 
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f  1 006.330    insurance  coverage. 

(a)  In  general.  As  a  condition  to 
receiving  NHHBG  funds,  the  DHHL 
must  require  adequate  insuremce 
coverage  for  housing  units  that  are 
owned  or  operated  or  assisted  with 
more  than  $5,000  of  NHHBG  funds, 
including  a  loan  of  more  than  $5,000 
that  includes  payback  provisions. 

(b)  Adequate  insumnce.  hisurance  is 
adequate  if  it  is  a  purchased  insurance 
poUcy  from  an  insurance  provider  or  a 
plan  of  self-insurance  in  an  amount  to 
cover  replacement  cost. 

(c)  Loss  covered.  The  DHHL  must 
provide  for  or  require  insurance  in 
adequate  amounts  to  indemnify  against 
loss  from  fire,  weather,  and  liability 
claims  for  all  housing  imits  owned, 
operated  or  assisted  by  the  DHHL. 
NHHBG  funds  may  only  be  used  to 
purchase  insurance  for  low-income 
homeowners  and  only  in  amoimts 
sufficient  to  protect  against  the  loss  of 
the  NHHBG  funds  at  risk  in  the 
property.  The  cost  of  such  insurance 
may  not  include  coverage  for  a 
resident's  personal  property. 

(d)  Exception.  The  DHHL  shall  not 
require  insurance  if  the  assistance  is  in 
an  amount  less  than  $5000. 

(e)  Co/ifcractor's  coverage.  The  DHHL 
shall  require  contractors  and 
subcontractors  to  either  provide 
insurance  covering  their  activities  or 
negotiate  adequate  indemnification 
coverage  to  be  provided  by  the  DHHL  in 
the  contract. 

SI 006.335    Use  of  nenproftt  organizations 
and  public-privata  partnsrships. 

(a)  Nonprofit  organizations.  The 
DHHL  must,  to  the  extent  practicable, 
provide  for  private  nonprofit 
organizations  experienced  in  the 
planning  and  development  of  affordable 
housing  for  Native  Hawaiians  to  carry 
out  affordable  housing  activities  with 
NHHBG  hmds. 

(b)  Public-private  partnerships.  The 
DHHL  must  make  all  reasonable  efforts 
to  maximize  participation  by  the  private 
sector,  including  nonprofit 
organizations  and  for-profit  entities,  in 
implementing  its  housing  plan. 

S 1 006.340    Trsatmant  of  program  income. 

(a)  Defined.  Program  income  is 
income  realized  from  the  use  of  NHHBG 
funds.  If  gross  income  is  used  to  pay 
costs  incurred  that  are  essential  or 
incidental  to  generating  the  income, 
these  costs  may  be  deducted  from  gross 
income  to  determine  program  income. 
Program  income  includes  income  from 
fees  for  services  performed;  from  the  use 
or  rental  of  real  or  personal  property 
acquired  or  assisted  with  NHHBG  funds; 
bom  the  sale  of  property  acquired  or 


assisted  with  NHHBG  funds;  from 
pajrments  of  principal  and  interest  on 
loans  made  with  NHHBG  funds;  and 
from  payments  of  interest  earned  on 
investment  of  NHHBG  funds  pursuant 
to  §1006.235. 

(b)  Authority  to  retain.  The  DHHL 
may  retain  any  program  income  that  is 
realized  frt>m  any  NHHBG  funds  if: 

(1)  That  income  was  realized  after  the 
initial  disbursement  of  the  NHHBG 
funds  received  by  the  DHHL;  and 

(2)  The  DHHL  agrees  to  use  the 
program  income  for  affordable  housing 
activities  in  accordance  with  the 
provisions  of  the  Act  and  this  part;  and 

(3)  The  DHHL  disburses  program 
income  before  disbivsing  additional 
NHHBG  funds  in  accordance  with  24 
CFR  part  85. 

(c)  Exclusion  of  amounts.  If  the 
amount  of  income  received  in  a  single 
fiscal  year  by  the  DHHL,  which  would 
otherwise  be  considered  program 
income,  does  not  exceed  $25,000,  such 
funds  may  be  retained  but  will  not  be 
considered  program  income. 

S 1 006.345    l.abor  standards. 

(a)  Davis-Bacon  wage  rates.  (1)  As 
described  in  section  805(b)  of  the  Act, 
contracts  and  agreements  for  assistance, 

.  sale  or  lease  under  this  part  must 
require  prevailing  wage  rates 
determined  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act  (40  U.S.C. 
276a-276a-5)  to  be  paid  to  laborers  and 
mechanics  employed  in  the 
development  of  affordable  housing. 

(2)  When  NHHBG  assistance  is  only 
used  to  assist  homebuyers  to  acquire 
single  family  housing,  the  Davis-Bacon 
wage  rates  apply  to  the  construction  of 
the  housing  if  there  is  a  written 
agreement  with  the  owner  or  developer 
of  the  housing  that  NHHBG  assistance 
will  be  used  to  assist  homebuyers  to  buy 
the  housing. 

(3)  Prime  contracts  not  in  excess  of 
$2000  are  exempt  from  Davis-Bacon 
w^e  rates. 

(b)  HUD-detemuned  wage  rates. 
Section  805(b]  of  the  Act  also  mandates 
that  contracts  and  agreements  for 
assistance,  sale  or  lease  imder  the  Act 
require  that  prevailing  wages 
determined  or  adopted  (subsequent  to  a 
determination  under  applicable  State  or 
local  law)  by  HUD  shall  be  paid  to 
maintenance  laborers  and  mechanics 
employed  in  the  operation,  and  to 
architects,  technical  engineers, 
draftsmen  and  technicians  employed  in 
the  development,  of  affordable  housing. 

(c)  Contract  Work  Hours  and  Safety 
Standards  Act.  Contracts  in  excess  of 
$100,000  to  which  Davis-Bacon  or  HUD- 
determined  wage  rates  apply  are  subject 
by  law  to  the  overtime  provisions  of  the 


Contract  Work  Hoius  and  Safety 
Standards  Act  (40  U.S.C.  327). 

(d)  Volunteers.  The  requirements  in 
24  CFR  part  70  concerning  exemptions 
ior  the  use  of  volunteers  on  projects 
subject  to  Davis-Bacon  and  HUD- 
determined  wage  rates  are  applicable. 

(e)  Other  laws  and  issuances.  The 
DHHL,  contractors,  subcontractors,  and 
other  participants  must  comply  with 
regulations  issued  imder  the  labor 
standards  provisions  cited  in  this 
section,  and  other  applicable  Federal 
laws  and  regulations  pertaining  to  labor 
standards. 

S 1 006.350    Environmental  review. 

(a)  In  order  to  ensiue  that  the  policies 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.) 
(NEPA)  and  other  provisions  of  Federal 
law  which  further  the  purposes  of  that 
act  (as  specified  in  24  CFR  58.5)  are 
most  effectively  implemented  in 
connection  with  the  expenditure  of 
NHHBG  funds,  HUD  will  provide  for  the 
release  of  funds  for  specific  projects  to 
the  DHHL  if  the  Director  of  the  DHHL 
assumes  all  of  the  responsibilities  for 
environmental  review,  decisionmaking, 
and  action  imder  NEPA  and  other 
provisions  of  Federal  law  which  further 
the  purposes  of  that  act  (as  specified  in 
24  CFR  58.5)  that  would  apply  to  HUD 
were  HUD  to  undertake  those  projects  as 
Federal  projects. 

(b)  An  environmental  review  does  not 
have  to  be  completed  before  a  HUD 
finding  of  compliance  for  the  housing 
plan  or  amendments  to  the  housing  plan 
submitted  by  the  DHHL. 

(c)  No  funds  may  be  committed  to  a 
grant  activity  or  project  before  the 
completion  of  the  environmental  review 
and  approval  of  the  request  for  release 
of  funds  and  related  certification 
required  by  sections  806(b)  and  806(c) 
of  the  Act,  except  as  authorized  by  24 
CFR  part  58. 

(d)  As  set  forth  in  section  806(a)(2)(B) 
of  the  Act  and  24  CFR  58.77,  HUD  will: 

(1)  Provide  for  the  monitoring  of 
environmental  reviews  performed  by 
the  DHHL  imder  this  section; 

(2)  At  its  discretion,  facilitate  training 
for  the  performance  of  such  reviews  by 
the  DHHL;  and, 

(3)  At  its  discretion,  provide  for  the 
suspension  or  termination  of  the 
assumption  of  responsibilities  imder 
this  section  based  upon  a  finding  of 
substantial  failure  of  the  DHHL  to 
execute  responsibilities  under  this 
section. 

§1006.355    Nondiscrimination 
raqulraments. 

Program  eligibility  under  the  Act  and 
this  part  may  be  restricted  to  Native 
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Hawaiians.  Subject  to  the  preceding 
sentence,  no  person  may  be 
discriminated  against  on  the  basis  of 
race,  color,  national  origin,  religion,  sex, 
familial  status,  or  disability.  The 
following  nondiscrimination 
requirements  are  applicable  to  the  use  of 
NHHBG  ftinds: 

(a)  The  requirements  of  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  HUD's  implementing 
fegulations  in  24  CFR  part  146; 
j  (b)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  HUD's 
regulations  at  24  CFR  part  8;  and 

(c)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.)  and  the 
Fair  Housing  Act  (42  U.S.C.  3601  et  ' 
seq.),  to  the  extent  that  nothing  in  their 
requirements  concerning  discrimination 
on  the  basis  of  race  shall  be  construed 
to  prevent  the  provision  of  NHHBG 
assistance: 

(1)  To  the  DHHL  on  the  basis  that  the 
DHHL  served  Native  Hawaiians;  or 

(2)  To  an  eligible  family  on  the  basis 
that  the  family  is  a  Native  Hawaiian 
family. 

§1006.360    Conflict  of  interest. 

In  the  prociuement  of  property  and 
services  by  the  DHHL-and  contractors, 
the  conflict  of  interest  provisions  in  24 
CFR  85.36  or  24  CFR  84.42  apply. 

§  1 006.365    Program  administration 
isibilities. 


(a)  Responsibilities.  The  DHHL  is 
responsible  for  managing  the  day-to-day 
operations  of  the  NHHBG  Program, 
ensuring  that  NHHBG  funds  are  used  in 
accordance  with  all  program 
requirements  and  written  agreements, 
and  taking  appropriate  action  when 
performance  problems  arise.  The  use  of 
contractors  does  not  relieve  the  DHHL 
of  this  responsibility. 

(b)  Agreements  with  contractors.  The 
DHHL  may  enter  into  agreements  with 
private  contractors  selected  under  the 
provisions  of  24  CFR  85.36  for  purposes 
of  administering  all  or  part  of  the 
NHHBG  program  for  the  DHHL. 

§  1 006.370    Federal  administrative 
raquirements. 

(a)  Governmental  entities.  The  DHHL 
and  any  governmental  contractor 
receiving  NHHBG  funds  shall  comply 
with  the  requirements  and  standards  of 
0MB  Circular  No.  A-87,  "Cost 
Principles  for  State,  Local  and  Indian 
Tribal  Governments,"  and  with  24  CFR 
part  85  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local 
and  Federally  Recognized  Indian  Tribal 
Governments." 

(b)  Non-profit  organizations.  The 
requirements  of  OMB  Circular  No.  A- 


122,  "Cost  Principles  for  Non-profit 
Organizations,"  and  the  requirements  of 
24  CFR  part  84,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-profit  Organizations,"  apply  to 
contractors  receiving  NHHBG  funds  that 
are  non-profit  organizations  that  are  not 
governmental  contractors. 

{c)(l)  With  respect  to  the  applicability 
of  cost  principles,  all  items  of  cost  listed 
in  Attachment  B  of  OMB  Circular  A-87 
which  require  prior  Federal  agency 
approval  are  allowable  without  the  prior 
approval  of  HUD  to  the  extent  that  they 
comply  with  the  general  policies  and 
principles  stated  in  Attachment  A  of 
this  circular  and  are  otherwise  eligible 
under  this  part,  except  for  the  following: 

(i)  Depreciation  methods  for  fixed 
assets  shall  not  be  changed  without 
specific  approval  of  HUD  or,  if  charged 
through  a  cost  allocation  plan,  the 
Federal  cognizant  agency. 

(ii)  Fines  and  penalties  are 
unallowable  costs  to  the  NHHBG 
program. 

(2)  In  addition,  no  person  providing 
consultant  services  in  an  employer- 
employee  type  of  relationship  shall 
receive  more  than  a  reasonable  rate  of 
compensation  for  personal  services  paid 
with  NHHBG  funds:  In  no  event, 
however,  shall  such  compensation 
exceed  the  equivalent  of  the  daily  rate 
paid  for  Level  FV  of  the  Executive 
Schedule. 

(d)  OMB  Circulars  referenced  in  this 
part  may  be  obtained  from 
www.  whitehouse.gov/omb/circulars/ 
index.html;  telephone;  (202)  395-3080. 

§  1 006.375    Otlwr  Federal  requirements. 

(a)  Lead-based  paint.  The  following 
subparts  of  HUD's  lead-based  paint 
regulations  at  part  35,  which  implement 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4822-4846) 
and  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  (42 
U.S.C.  4851-4856),  apply  to  the  use  of 
assistance  under  this  part: 

(1)  Subpart  A,  "Disclosure  of  Known 
Lead-Based  Paint  Hazards  Upon  Sale  or 
Lease  of  Residential  Property"; 

(2)  Subpart  B,  "General  Lead-Based 
Paint  Requirements  and  Definitions  for 
All  Programs"; 

(3)  Subpart  H,  "Project-Based  Rental 
Assistance"; 

(4)  Subpart  J,  "Rehabilitation"; 

(5)  Subpart  K,  "Acquisition,  Leasing, 
Support  Services,  or  Operation"; 

(6)  Subpart  M.  "Tenant-Based  Rental 
Assistance";  and 

(7)  Subpart  R.  "Methods  and 
Standards  for  Lead-Based  Paint  Hazard 
Evaluation  and  Hazard  Reduction 
Activities". 


(b)  Drug-free  workplace.  The  Drug- 
Free  A^rkplace  Act  of  1988  (41  U.S.C. 
701  e(  s^)  and  HUD's  implementing 
regulatioms  in  24  CFR  part  24  apply  to 
the  use  of  assistance  under  this  part. 

(c)  Displacement  and  relocation.  The 
following  relocation  and  real  property 
acquisition  policies  are  applicable  to 
programs  developed  or  operated  under 
the  Act  and  this  part; 

(1)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  an  assisted  activity  is 
subject  to  49  CFR  part  24,  subpart  B. 

(2)  Minimize  displacement.  Consistent 
with  the  other  goals  and  objectives  of 
the  Act  and  this  part,  the  DHHL  shall 
assure  that  it  has  taken  all  reasonable 
steps  to  minimize  the  displacement  of 
persons  (households,  businesses, 
nonprofit  organizations,  and  farms)  as  a 
result  of  a  project  assisted  under  the  Act 
and  this  part. 

(3)  Relocation  assistance  for  displaced 
persons.  A  displaced  person  (defined  in 
paragraph  (d)(7)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4601-4655) 
and  implementing  regulations  at  49  CFR 
part  24. 

(4)  Appeals  to  the  DHHL.  A  person 
who  disagrees  with  the  DHHL's 
determination  concerning  whether  the 
person  qualifies  as  a  "displaced 
person,"  or  the  amount  of  relocation 
assistance  for  which  the  person  is 
eligible,  may  file  a  written  appeal  of  that 
determination  with  the  DHHL. 

(5)  Responsibility  of  DHHL.  (i)  The 
DHHL  shall  certify  that  it  will  comply 
with  the  URA,  the  regulations  at  49  CFR 
part  24,  and  the  requirements  of  this 
section.  The  DHHL  shall  ensure  such 
compliance  notwithstanding  any  third 
party's  contractual  obligation  to  the 
DHHL  to  comply  with  the  provisions  in 
this  section. 

(ii)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  However,  such 
assistance  may  also  be  paid  for  with 
funds  available  to  the  DHHL  from  any 
other  soiut:e. 

(iii)  The  DHHL  shall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  this  section. 

(6)  Definition  of  displaced  person,  (i) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  any  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  his  or  her 
personal  property  from  real  property, 
permanently,  as  a  direct  result  of 
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rehabilitation,  demolition,  or 
acquisition  for  a  project  assisted  under 
the  Act.  The  term  "displaced  person" 
includes,  but  is  not  limited  to: 

(A)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex  permanently  after  the 
submission  to  HUD  of  a  housing  plan 
that  is  later  approved; 

(B)  Any  person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  (d)(7)(i)(A)  of  this  section, 
that  the  DHHL  determines  was 
displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  assisted  project; 

(C)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex  permanently  after  execution  of 
the  agreement  between  the  DHHL  and 
HUD,  if  the  move  occurs  before  the 
tenant  is  provided  written  notice 
offering  lim  or  her  the  opportiinity  to 
lease  and  occupy  a  suitable,  decent,  safe 
and  sanitary  dwelling  in  the  same 
building/complex,  imder  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
costs  that  do  not  exceed  the  greater  of: 

(1)  The  tenant-occupant's  monthly 
rent  and  estimated  average  monthly 
utility  costs  before  the  agreement;  or 

(2)  30  percent  of  gross  household 
income. 

(D)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  bmlding/ 
complex,  if  either: 

[1)  The  tenant-occupant  is  not  offered 
payment  for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  frt}m  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(2)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable. 

(E)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
after  he  or  she  has  been  required  to 
move  to  another  dwelling  unit  in  the 
same  building/complex  in  order  to  carry 
out  the  project,  if  either: 

[1]  The  tenant-occupant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incxarred  in  connection 
with  the  move;  or 

(2)  Other  conditions  of  the  move  are 
not  reasonable. 

(ii)  Notwithstanding  the  provisions  of 
paragraph  (c)(6)(i)  of  this  section,  a 
person  does  not  qualify  as  a  "displaced 
person"  (and  is  not  eligible  for 
relocation  assistance  under  the  URA  or 
this  section),  if: 


(A)  The  person  moved  into  the 
property  after  the  submission  of  the 
housing  plan  to  HUD.  but  before  signing 
a  lease  or  commencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  person  (e.g., 
the  person  may  be  displaced, 
temporarily  relocated  or  suffer  a  rent 
increase)  and  the  fact  that  the  person 
would  not  qualify  as  a  "displaced 
person"  or  for  any  assistance  provided 
imder  this  section  as  a  result  of  the 
project; 

(B)  The  person  is  ineligible  imder  49 
CFR  24.2(g)(2):  or 

(C)  The  DHHL  determines  the  person 
is  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  an  assisted  project.  To 
exclude  a  person  on  this  basis,  HUD 
must  concur  in  that  determination. 

(iii)  The  DHHL  may  at  any  time  ask 
HUD  to  determine  whether  a  specific 
displacement  is  or  would  be  covered 
imder  this  section. 

(7)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  person  displaced  as  a 
direct  result  of  rehabilitation  or 
demohtion  of  the  real  property,  the  term 
"initiation  of  negotiations"  means  the 
execution  of  the  agreement  covering  the 
rehabilitation  or  demolition  [See  49  CFR 
part  24). 

(d)  Audits.  The  DHHL  must  comply 
with  the  requirements  of  the  Single 
Audit  Act  and  OMB  Circular  A-133, 
with  the  audit  report  providing  a 
schedule  of  expenditures  for  each  grant. 
A  copy  of  each  audit  must  be  submitted 
to  HUD  concurrent  with  submittal  to  the 
Audit  Clearinghouse. 

Subpart  E — Monitoring  and 
Accountability 

§  1 006.401    Monitoring  of  compliance. 

(a)  Periodic  reviews  and  monitoring. 
At  least  aimually,  the  DHHL  must 
review  the  activities  conducted  and 
housing  assisted  with  NHHBG  funds  to 
assess  compUance  with  the 
requirements  of  the  Act  and  this  part. 
This  review  must  encompass  and 
incorporate  the  results  of  the  monitoring 
by  Ae  DHHL  of  all  contractors  involved 
in  the  administration  of  NHHBG 
activities. 

(b)  Review.  Each  review  under 
paragraph  (a)  of  this  section  must 
include  on-site  inspection  of  housing  to 
determine  compliance  with  applicable 
requirements. 

(c)  Results.  The  results  of  each  review 
under  paragraph  (a)  of  this  section  must 
be: 


(1)  Included  in  a  performance  report 
of  the  DHHL  submitted  to  HUD  under 
§  1006.410;  and 

(2)  Made  available  to  the  public. 

§  1 006.41 0    Perf onnanca  reports. 

(a)  Requirement.  For  each  fiscal  year, 
the  DHHL  must: 

(1)  Review  the  progress  the  DHHL  has 
made  during  that  fiscal  year  in 
achieving  goals  stated  in  its  housing 
plan;  and 

(2)  Submit  a  report  in  a  form 
acceptable  to  HUD,  within  60  days  of 
the  end  of  the  DHHL's  fiscal  year,  to 
HUD  describing  the  conclusions  of  the 
review. 

(b)  Content.  Each  report  submitted 
under  this  section  for  a  fiscal  year  shall: 

(1)  Describe  the  use  of  grant  amounts 
provided  to  the  DHHL  for  that  fiscal 
year; 

(2)  Assess  the  relationship  of  the  use 
referred  to  in  paragraph  (b)(1), |^ this 
section,  to  the  goals  identified  {Jrits 
housing  plan; 

(3)  Indicate  the  programmatic 
accomplishments  of  the  DHHL;  and 

(4)  Describe  the  manner  in  which  the 
DHHL  would  change  its  housing  plan  as 
a  result  of  its  experiences  administering 
the  grant  under  the  Act. 

(c)  Public  availability.  (1)  Comments 
by  Native  Hawaiians.  In  preparing  a 
report  under  this  section,  the  DHHL 
shall  make  the  report  publicly  available 
to  Native  Hawaiians  who  are  eligible  to 
reside  on  the  Hawaiian  Home  Lands  and 
give  a  sufficient  amount  of  time  to 
permit  them  to  comment  on  that  report, 
in  such  manner  and  at  such  time  as  the 
DHHL  may  determine,  before  it  Is 
submitted  to  HUD . 

(2)  Summary  of  comments.  The  report 
under  this  section  must  include  a 
summary  of  any  comments  received  by 
the  DHHL  from  beneficiaries  under 
paragraph  (c)(1)  of  this  section, 
regarding  the  program  to  carry  out  the 
housing  plan. 

(d)  mJD  review.  HUD  vdll: 

(1)  Review  each  report  submitted 
under  the  Act  and  this  part;  and 

(2)  With  respect  to  each  such  report, 
make  recommendations  as  HUD 
considers  appropriate  to  carry  out  the 
purposes  of  the  Act. 

§1006.420    Review  of  DHHL'S 
perfonnance. 

(a)  Objective.  HUD  will;  at  least 
aimually,  review  DHHL's  performance 
to  determine  whether  the  DHHL  has: 

(1)  Carried  out  eligible  activities  in  a 
timely  manner; 

(2)  Carried  out  and  made 
certifications  in  accordance  with  the 
requirements  and  the  primary  objectives 
of  the  Act  and  this  part  and  with  other 
applicable  laws; 
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(3)  A  continuing  capacity  to  carry  out 
the  eligible  activities  in  a  timely 
manner; 

(4)  Complied  with  its  housing  plan; 
and 

(5)  Submitted  accurate  perfonnance 
reports. 

(b)  Basis  for  review.  In  reviewing 
DHHL's  performance,  HUD  will 
consider  all  available  evidence,  which 
may  include,  but  not  be  limited  to,  the 
bllowing: 

(1)  The  DHHL's  housing  plan  and  any 
I  imendments  thereto; 

(2)  Reports  prepared  by  the  DHHL; 

(3)  Records  maintained  by  the  DHHL; 

(4)  Results  of  HUD's  monitoring  of  the 
DHHL's  performance,  including  field 
evaluation  of  the  quality  of  the  work 
performed; 

(5)  Audit  reports; 

(6)  Records  of  drawdowns  on  the  line 
of  credit; 

(7)  Records  of  comments  and 
complaints  by  citizens  and 
organizations;  and 

j  I  (8)  Litigation. 

I !  (c)  The  DHHL's  failure  to  maintain 

records  may  result  in  a  finding  that  the 

DHHL  failed  to  meet  the  applicable 

requirement  to  which  the  record 

pertains. 

1 1 006.430    Corrective  and  remedial  action. 

(a)  General.  One  or  more  corrective  or 
remedial  actions  will  be  taken  by  HUD 
when,  on  the  basis  of  a  performance 
review,  HUD  determines  that  the  DHHL 
has  not: 

(1)  Complied  with  the  requirements  of 
the  Act  and  this  part  and  other 
applicable  laws  and  regulations, 
including  the  environmental 
responsibilities  assumed  under 
§1006.350; 

(2)  Carried  out  its  activities 
substantially  as  described  In  its  housing 
plan; 

(3)  Made  substantial  progress  in 
carrying  out  its  program  and  achieving 
its  quantifiable  goals  as  described  In  its 
housing  plan;  or 

(4)  Shown  the  continuing  capacity  to 
carry  out  its  approved  activities  in  a 
timely  manner. 

(b)  Action.  The  action  taken  by  HUD 
will  be  designed,  first,  to  prevent  the 
continuance  of  the  deficiency;  second, 
to  mitigate  any  adverse  effects  or 
consequences  of  the  deficiency;  and 
third,  to  prevent  a  recurrence  of  the 
same  or  similar  deficiencies.  The 
following  actions  may  be  taken  singly  or 
in  combination,  as  appropriate  for  the 
circumstances: 

(1)  Issue  a  letter  of  warning  advising 
the  DHHL  of  the  performance 
problem(s),  describing  the  corrective 
actions  that  HUD  beUeves  should  be 


taken,  establishing  a  completion  date  for 
corrective  actions,  and  notifying  the 
DHHL  that  more  serious  actions  may  be 
taken  if  the  performance  problem(s)  is 
not  corrected  or  is  repeated; 

(2)  Request  the  DHHL  to  submit 
progress  schedules  for  completing 
activities  or  complying  with  the 
requirements  of  the  Act  and  this  part; 

(3)  Recommend  that  the  DHHL 
suspend,  discontinue,  or  not  incur  costs 
for  the  affected  activity; 

(4)  Recommend  that  the  DHHL 
redirect  funds  from  affected  activities  to 
other  eligible  activities; 

(5)  Recommend  that  the  DHHL 
reimburse  its  program  account  or  line  of 
credit  under  the  Act  in  the  amount 
improperly  expended  and  reprogram  the 
use  of  the  funds;  and 

(6)  Recommend  that  the  DHHL  obtain 
appropriate  technical  assistance  using 
existing  grant  funds  or  other  available 
resources  to  overcome  the  performance 
problem(s). 

§  1 006.440    Remedies  for  noncompliance. 

(a)  Remedies.  If  HUD  finds  that  the 
DHHL  has  failed  to  comply  substantially 
with  any  provision  of  the  Act  or  this 
part,  the  following  actions  may  be  taken 
by  HUD: 

(1)  Terminate  payments  to  the  DHHL; 

(2)  Reduce  payments  to  the  DHHL  by 
an  amount  equal  to  the  amount  not 
expended  in  accordance  with  the  Act  or 
this  part; 

(3)  Limit  the  availability  of  pa)nments 
to  programs,  projects,  or  activities  not 
affected  by  such  failure  to  comply;  or 

(4)  Adjust,  reduce  or  withdraw  grant 
amounts  or  take  other  action  as 
appropriate  in  accordance  with  reviews 
and  audits. 

(b)  Exception.  Grant  amounts  already 
expended  on  affordable  housing 
activities  may  not  be  recaptured  or 
deducted  from  future  assistance 
provided  to  the  DHHL. 

(c)  HUD  may,  upon  due  notice, 
suspend  payments  at  any  time  after  the 
issuance  of  the  opportunity  for  hearing 
pending  such  hearing  and  final 
decision,  to  the  extent  HUD  determines 
such  action  necessary  to  preclude  the 
further  expenditure  of  funds  for 
activities  affected  by  such  failure  to 
comply. 

(d)  Hearing  requirement.  Before 
imposing  remedies  under  this  section, 
HUD  will: 

(1)  Take  at  least  one  of  the  corrective 
or  remedial  actions  specified  under 

§  1006.430  and  permit  the  DHHL  to 
make  an  appropriate  and  timely 
response; 

(2)  Provide  the  DHHL  with  the 
opportimity  for  an  informal  consultation 
with  HUD  regarding  the  proposed 
action;  and 


(3)  Provide  DHHL  with  reasonable 
notice  and  opportunify  for  a  hearing. 

(e)  Continuance  of  actions.  If  HUD 
takes  an  action  under  paragraph  (a)  of 
this  section,  the  action  will  continue 
until  HUD  determines  that  the  failure  of 
the  DHHL  to  comply  with  the  provision 
has  been  remedied  and  the  DHHL  is  in 
compliance  with  the  provision. 

(f)  Referral  to  the  Attorney  General.  In 
lieu  of,  or  in  addition  to,  any  action 
HUD  may  take  under  paragraph  (a)  of 
this  section,  if  HUD  has  reason  to 
believe  that  the  DHHL  has  failed  to 
comply  substantially  with  any  provision 
of  the  Act  or  this  part,  HUD  may  refer 
the  matter  to  the  Attorney  General  of  the 
United  States  with  a  recommendation 
that  an  appropriate  civil  action  be 
instituted.  Upon  receiving  a  referral,  the 
Attorney  General  may  bring  a  civil 
action  in  any  United  States  district  court 
of  appropriate  jurisdiction  for  such 
relief  as  may  be  appropriate,  including 
an  action  to  recover  the  amount  of  the 
assistance  furnished  under  the  Act  that 
was  not  expended  in  accordance  with 
the  Act  or  this  part  or  for  mandatory  or 
injunctive  relief. 

PART  1007— SECTION  184A  LOAN 
GUARANTEES  FOR  NATIVE 
HAWAIIAN  HOUSING 

Sec. 

1007.1    Purpose. 

1007.5    Definitions. 

1007.10    Eligible  Borrowers. 

1007.15    Eligible  uses. 

1007.20    Eligible  housing. 

1007.25    Eligible  lenders. 

1007.30    Security  for  loan. 

1007.35    Loan  terms. 

1007.40    Environmental  requirements. 

1007.45    Applicability  of  civil  rights 

statutes. 
1007.50    Certificate  of  guarantee. 
1007.55    Guarantee  fee. 
1007.60    Liability  under  guarantee. 
1007.65    Transfer  and  assumption. 
1007.70    Disqualification  of  lenders  and 

civil  money  penalties. 
1007.75    Payment  under  guarantee. 

Authority:  12  U.S.C.  1715z-13b;  42  U.S.C. 
3535(d). 

S  1007.1    Purpose. 

This  part  provides  the  requirements 
and  procedures  that  apply  to  loan 
guarantees  for  Native  Hawaiian  Housing 
under  section  184A  of  the  Housing  and 
Community  Development  Act  of  1992. 
Section  184 A  permits  HUD  to  guarantee 
an  amount  not  to  exceed  100  percent  of 
the  unpaid  principal  and  interest  that  is 
due  on  an  eligible  loan.  The  purpose  of 
section  184 A  and  this  part  is  to  provide 
access  to  sources  of  private  financing  to 
Native  Hawaiian  families  who  otherwise 
could  not  acquire  housing  financing 
because  of  the  unique  legal  status  of  the 
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Hawaiian  Home  Lands  or  as  a  result  of 
a  lack  of  access  to  private  financial 
markets. 

11007.5    Definitions. 

The  following  definitions  apply  in 
this  part: 

Department  of  Hawaiian  Home  Lands 
(DHHL)  means  ihe  agency  or  department 
of  the  government  of  the  State  of  Hawaii 
that  is  responsible  for  the 
administration  of  the  Hawaiian  Homes 
Commission  Act,  1920  (42  Stat.  108  et 
seq.). 

Eligible  entity  means  a  Native 
Hawaiian  family,  the  Department  of 
Hawaiian  Home  Lands,  die  Office  of 
Hawaiian  Affairs,  and  private  nonprofit 
or  private  for-profit  organizations 
experienced  in  the  planning  and 
development  of  affordable  housing  for 
Native  Hawaiians. 

Family  means  one  or  more  persons 
maintaining  a  household,  and  includes, 
but  is  not  limited  to,  a  family  with  or 
without  children,  an  elderly  family,  a 
near-elderly  family,  a  disabled  family, 
or  a  single  person. 

Guarantee  Fund  means  the  Native 
Hawaiian  Housing  Loan  Guarantee 
Fimd  imder  this  part. 

Hawaiian  Home  Lands  means  lands 
that: 

(1)  Have  the  status  of  Hawaiian  Home 
Lands  under  section  204  of  the 
Hawaiian  Homes  Commission  Act  (42 
Stat.  110);  or 

(2)  Are  acquired  piusuant  to  that  Act. 
HUD  means  the  Department  of 

Housing  and  Urban  Development 

Native  Hawaiian  means  any 
individual  who  is: 

(1)  A  citizen  of  the  United  States;  and 

(2)  A  descendant  of  the  aboriginal 
people,  who,  prior  to  1778,  occupied 
and  exercised  sovereignty  in  the  area 
that  currently  constitutes  the  State  of 
Hawaii,  as  evidenced  by: 

(i)  Genealogical  records; 

(ii)  Verification  by  kupuna  (elders)  or 
kama'aina  (long-term  community 
residents);  or 

(iii)  Birth  records  of  the  State  of 
Hawaii. 

Native  Hawaiian  family  means  a 
family  with  at  least  one  member  who  is 
a  Native  Hawaiian. 

Office  of  Hawaiian  Affairs  means  the 
entity  of  that  name  established  under 
the  constitution  of  the  State  of  Hawaii. 

f  1007.10    Eligible  boiTO«Mr«. 

A  loan  guaranteed  uinder  this  part 
may  only  be  made  to  the  following 
borrowers: 

(a)  A  Native  Hawaiian  family; 

(b)  The  Department  of  Hawaiian 
Home  Lands; 

(c)  The  Office  of  Hawaiian  Affairs;  or 


(d)  A  private,  nonprofit  organization 
experienced  in  the  plaiming  and 
development  of  affordable  housing  for 
Native  Hawaiians. 

S  1007.15    Eligible  usM. 

(a)  In  general.  A  loan  guaranteed 
imder  this  part  may  only  be  used  to 
construct,  acquire,  or  rehabilitate 
eligible  housing. 

(b)  Construction  advances.  Advances 
made  by  the  lender  diuing  construction 
are  eligible  if: 

(1)  The  mortgagor  and  the  mortgagee 
execute  a  building  loan  agreement, 
approved  by  HUD,  setting  forth  the 
terms  and  conditions  imder  which 
advances  will  be  made; 

(2)  The  advances  are  made  only  as 
provided  in  the  building  loan 
agreement; 

(3)  The  principal  amount  of  the 
mortgage  is  held  by  the  mortgagee  in  an 
interest  bearing  accoimt,  trust,  or  escrow 
for  the  benefit  of  the  mortgagor,  pending 
advancement  to  the  mortgagor  or  to  his 
or  her  creditors  as  provided  in  the  loan 
agreement;  and 

(4)  The  mortgage  bears  interest  on  the 
amoimt  advanced  to  the  mortgagor  or  to 
his  or  her  creditors  and  on  the  amoimt 
held  in  an  account  or  trust  for  the 
benefit  of  the  mortgagor. 

S  1007.20    Eligible  housing. 

(a)  A  loan  guaranteed  under  this  part 
may  only  be  made  for  one  to  four-family 
dwellings  that  are  standard  housing,  in 
accordance  with  paragraph  (b),  of  this 
section.  The  housing  must  be  located  on 
Hawaiian  Home  Lands  for  which  a 
housing  plan  that  provides  for  the  use 
of  loan  guarantees  under  this  part  has 
been  submitted  and  approved  under 
part  1006  of  this  chapter. 

(b)  Standard  housing  must  meet 
housing  safety  and  quality  standards 
that: 

(1)  Provide  sufficient  flexibility  to 
permit  the  use  of  various  designs  cmd 
materials;  and 

(2)  Require  each  dwelling  unit  to: 
(i)  Be  decent,  safe,  sanitary,  and 

modest  in  size  and  design; 

(ii)  Conform  with  applicable  general 
construction  standards  for  the  region  in 
which  the  housing  is  located; 

(iii)  Contain  a  pliunbing  system  that: 

(A)  Uses  a  properly  installed  system 
of  piping; 

(B)  Includes  a  kitchen  sink  and  a 
partitional  bathroom  with  lavatory, 
toilet,  and  bath  or  shower;  and 

(C)  Uses  water  supply,  plumbing,  and 
sewage  disposal  systems  that  conform  to 
any  minimum  standards  established  by 
the  applicable  county  or  State; 

(iv)  Contain  an  electrical  system  using 
wiring  and  equipment  properly 


installed  to  safely  supply  electrical 
energy  for  adequate  lighting  and  for 
operation  of  appliances  that  conforms  to 
any  appropriate  county,  State,  or 
national  code; 

(v)  Be  not  less  than  the  size  provided 
imder  the  applicable  locally  adopted 
standards  for  size  of  dwelling  units, 
except  that  HUD,  upon  request  of  the 
DHHL  may  waive  the  size  requirements 
under  this  paragraph;  and 

(vi)  Conform  with  the  energy 
performance  requirements  for  new 
construction  established  by  HUD  under 
section  526(a)  of  the  National  Housing 
Act  (12  U.S.C.A.  1735f-4),  unless  HUD 
determines  that  the  requirements  are  not 
applicable. 

(c)  The  relevant  requirements  of  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  4821-4846),  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (42  U.S.C.  4851- 
4856),  and  implementing  regulations  at 
part  35,  subparts  A,  B,  and  R  of  this  title 
and  §§  200.805  and  200.810  of  this  title 
apply  to  housing  eligible  for  a  loan 
guaranteed  under  this  part. 

§1007.25    Eligible  iMiders. 

(a)  In  general.  To  qualify  for  a 
guarantee  under  this  part,  a  loan  shall 
be  made  only  by  a  lender  meeting 
qualifications  established  in  this  part 
and  approved  by  HUD,  including  any 
lender  described  in  paragraph  (b),  of 
this  section,  except  that  a  loan 
otherwise  insiued  or  guaranteed  by  an 
agency  of  the  Federal  Government  or 
made  by  the  DHHL  from  amounts 
borrowed  from  the  United  States  shall 
not  be  eligible  for  a  guarantee  imder  this 
part. 

(b)  Approval.  The  following  lenders 
shall  be  considered  to  be  lenders  that 
have  been  approved  by  HUD: 

(1)  Any  mortgagee  approved  by  HUD 
for  participation  in  the  single  family 
mortgage  insurance  program  under  title 
n  of  the  National  Housing  Act  (12 
U.S.C.A.  1707  ef  seq.); 

(2)  Any  lender  that  makes  housing 
loans  under  chapter  37  of  title  38, 
United  States  Code,  that  are 
automatically  guaranteed  under  section 
3702(d)  of  title  38,  United  States  Code; 

(3)  Any  lender  approved  by  the 
Secretary  of  Agriculture  to  make 
guaranteed  loans  for  single  family 
housing  under  the  Housing  Act  of  1949 
(42  U.S.C.A.  1441  et  seq.]; 

(4)  Any  other  lender  that  is 
supervised,  approved,  regulated,  or 
insured  by  any  agency  of  the  Federal 
Government;  and 

(5)  Any  other  lender  approved  by 
HUD  imder  this  part. 
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11007.30    Security  for  loan. 

(a)  In  general.  A  loan  guaranteed 
wder  section  184A  of  the  Housing  and 
community  Development  Act  of  1992 
and  this  part  may  be  secured  by  any 
collateral  authorized  under  and  not 
prohibited  by  Federal  or  State  law  and 
determined  by  the  lender  and  approved 
by  HUD  to  be  sufficient  to  cover  the 
amount  of  the  loan.  Eligible  collateral 
may  include,  but  is  not  limited  to,  the 
following: 

(1)  The  property  and/or 
improvements  to  be  acquired, 
constructed,  or  rehabilitated,  to  the 
extent  that  an  interest  in  such  property 
is  not  subject  to  any  restrictions  against 
alienation  applicable  to  Hawaiian  Home 
Lands; 

(2)  A  security  interest  in  non- 
Hawaiian  Home  Lands  property; 

(3)  Personal  property;  or 

(4)  Cash,  notes,  an  interest  in 
securities,  royalties,  aimuities,  or  any 
other  property  that  is  transferable  and 
whose  present  value  may  be 
determined. 

(b)  Hawaiian  Home  Lands  property 
interest  as  collateral.  If  a  property 
interest  in  Hawaiian  Home  Lands  is 
used  as  collateral  or  security  for  the 
loan,  the  following  additional 
provisions  apply: 

(1)  Approved  Lease.  Any  land  lease 
for  a  unit  financed  under  section  184 A 
of  the  Housing  and  Community 
Development  Act  of  1992  must  be  on  a 
form  approved  by  both  the  DHHL  and 
HUD. 

(2)  Assumption  or  sale  of  leasehold. 
The  lease  form  must  contain  a  provision 
requiring  the  DHHL's  consent  before 
any  assumption  of  an  existing  lease, 
except  where  title  to  the  leasehold 
interest  is  obtained  by  HUD  through 
foreclosure  of  the  guaranteed  mortgage 
or  a  deed  in  lieu  of  foreclosure.  A 
mortgagee  other  than  HUD  must  obtain 
the  DHHL's  consent  before  obtaining 
title  through  a  foreclosure  sale.  The 
DHHL's  consent  must  be  obtained  on 
any  subsequent  transfer  from  the 
purchaser,  including  HUD,  at 
foreclosure  sale.  The  lease  may  not  be 
terminated  by  the  lessor  without  HUD's 
approval  while  the  mortgage  is 
guaranteed  or  held  by  HUD. 

(3)  Liquidation.  The  lender  or  HUD 
shall  only  pursue  liquidation  after 
offering  to  transfer  the  account  to 
another  eligible  Native  Hawaiian  family 
or  the  DHHL.  The  lender  or  HUD  shall 
not  sell,  transfer,  or  otherwise  dispose  of 
or  alienate  the  property  except  to 
another  eligible  Native  Hawaiian  family 
or  the  DHHL. 

(4)  Eviction  procedures.  Before  HUD 
11  guarantee  a  loan  secured  by  a 

Hawaiian  Home  Lands  property,  the 


II.' 


DHHL  must  notify  HUD  that  it  has 
adopted  and  will*  enforce  procedures  for 
eviction  of  defaulted  mortgagors  where 
the  guaranteed  loan  has  been  foreclosed. 

(i)  Enforcement.  If  HUD  determines 
that  the  DHHL  has  failed  to  enforce 
adequately  its  eviction  procedures,  HUD 
will  cease  issuing  guarantees  for  loans 
under  this  part  except  pursuant  to 
existing  commitments.  Adequate 
enforcement  is  demonstrated  where 
prior  evictions  have  been  completed 
within  60  days  after  the  date  of  the 
notice  by  HUD  that  foreclosure  was 
completed. 

(ii)  Review.  If  HUD  ceases  issuing 
guarantees  for  the  DHHL's  failure  to 
enforce  its  eviction  procedures,  HUD 
shall  notify  the  DHHL  of  such  action 
and  that  the  DHHL  may,  within  30  days 
after  notification  of  HUD's  action,  file  a 
written  appeal  with  the  Field  Office  of 
Native  American  Programs  (FONAP) 
Administrator.  Within  30  days  after 
notification  of  an  adverse  decision  of 
the  appeal  by  the  FONAP 
Administrator,  the  DHHL  may  file  a 
written  request  for  review  with  the 
Deputy  Assistant  Secretary,  Office  of 
Native  American  Programs  (ONAP). 

Upon  notification  of  an  adverse 
decision  by  the  Deputy  Assistant 
Secretary,  the  DHHL  has  30  additional 
days  to  file  an  appeal  with  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  The  determination  of  the 
Assistant  Secretary  shall  be  final,  but 
the  DHHL  may  resubmit  the  issue  to  the 
Assistant  Secretary  for  review  at  any 
subsequent  time  if  new  evidence  or 
changed  circumstances  warrant 
reconsideration. 

§  1 007.35    Loan  terms. 

To  be  eligible  for  guarantee  under  this 
part,  the  loan  shall: 

(a)  Be  made  for  a  term  not  exceeding 
30  years; 

(b)  Bear  interest  (exclusive  of  the 
guarantee  fee  under  §  1007.55  and 
service  charges,  if  any)  at  a  rate  agreed 
upon  by  the  borrower  and  the  lender 
and  determined  by  HUD  to  be 
reasonable,  but  not  to  exceed  the  rate 
generally  charged  in  the  area  (as 
determined  by  HUD)  for  home  mortgage 
loans  not  guaranteed  or  insured  by  any 
agency  or  instrumentafity  of  the  Federal 
Government; 

(c)  Involve  a  principal  obligation  not 
exceeding: 

(1)  97.75  percent  of  the  appraised 
value  of  the  property  as  of  the  date  the 
loan  is  accepted  for  guarantee  (or  98.75 
percent  if  the  value  of  the  property  is 
$50,000  or  less);  or 

(2)  The  amount  approved  by  HUD 
under  this  section;  and 


(d)  Involve  a  payment  on  account  of 
the  property: 

(1)  In  cash  or  its  eauivalent;  or 

(2)  Through  the  value  of  any 
improvements,  appraised  in  accordance 
with  generally  accepted  practices  and 
procedures. 

f  1 007.40    Environmental  requirements. 
Before  HUD  issues  a  commitment  to 
guarantee  any  loan  or  (if  no 
commitment  is  issued)  before  guarantee 
of  any  loan,  there  must  be  compliance 
with  environmental  review  procedures 
to  the  extent  applicable  under  part  50  of 
this  title.  If  the  loan  involves  proposed 
or  new  construction,  HUD  will  require 
compliance  with  procedures  similar  to 
those  required  by  §  203.12(b)(2)  of  this 
tide  for  FHA  mortgage  insurance. 

S  1007.45    ApplicaMiity  of  civil  rights 
statutes. 

To  the  extent  that  the  requirements  of 
title  VI  of  die  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d  et  seq.)  or  of  die  Fair 
Housing  Act  (42  U.S.C.A.  3601  et  seq.) 
apply  to  a  guarantee  provided  under 
this  part,  nothing  in  the  requirements 
concerning  discrimination  on  the  basis 
of  race  shall  be  construed  to  prevent  the 
provision  of  the  guarantee  to  an  eligible 
entity  on  the  basis  that  the  entity  serves 
Native  Hawaiian  families  or  is  a  Native 
Hawaiian  family. 

§  1 007.50    Certificate  of  guarantse. 

(a)  Approval  process,  [l]  In  general. 
Before  HUD  approves  any  loan  for 
guarantee  under  this  section,  the  lender 
shall  submit  the  application  for  the  loan 
to  HUD  for  examination. 

(2)  Approval.  If  HUD  approves  the 
application  submitted  under  paragraph 
(a)(1)  of  this  section,  HUD  will  issue  a 
certificate  as  evidence  of  the  loan 
guarantee  approved. 

(b)  Standard  for  approval.  HUD  may 
approve  a  loan  for  guarantee  under  this 
part  and  issue  a  certificate  under  this 
section  only  if  HUD  determines  that 
there  is  a  reasonable  prospect  of 
repayment  of  the  loan. 

(c)  Effect.  (1)  As  evidence.  A 
certificate  of  guarantee  issued  under  this 
part  by  HUD  shall  be  conclusive  and 
incontestable  evidence  in  the  hands  of 
the  bearer  of  the  eligibility  of  the  loan 
for  guarantee  under  this  part  and  the 
amount  of  that  guarantee. 

(2)  Full  faith  and  credit.  The  hill  faiUi 
and  credit  of  the  United  States  is 
pledged  to  the  payment  of  all  amounts 
agreed  to  be  paid  by  HUD  as  security  for 
the  obligations  made  by  HUD  under  this 
section. 

(d)  Fraud  and  misrepresentation.  This 
section  may  not  be  construed: 

(1)  To  preclude  HUD  from 
establishing  defenses  against  the 
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original  lender  based  on  fraud  or 
material  misrepresentation;  or 

(2)  To  bar  HUD  from  establishing 
regulations  that  are  (on  the  date  of 
issuance  or  disbursement,  whichever  is 
earlier)  partial  defenses  to  the  amoimt 
payable  on  the  guarantee. 

S  1007.55    GuarantMfM. 

The  lender  shall  pay  to  HUD,  at  the 
time  of  issuance  of  the  guarantee,  a  fee 
for  the  guarantee  of  loans  under  this 
part,  in  an  amount  equal  to  1  percent  of 
the  principal  obligation  of  the  loan.  This 
amount  is  payable  by  the  borrower  at 
closing. 

§1007.60    Liability  undw  guarantee. 
The  liabihty  under  a  guarantee 
provided  under  this  section  shall 
decrease  or  increase  on  a  pro  rata  basis 
according  to  any  decrease  or  increase  in 
the  amoimt  of  the  unpaid  obligation 
imder  the  provisions  of  the  loan 
agreetnent  involved. 

S 1 007.65    Transfer  and  assumption. 

Notwithstanding  any  other  provision 
of  law,  any  loan  guaranteed  under  this 
section,  including  the  security  given  for 
the  loan,  may  be  sold  or  assigned  by  the 
lender  to  any  financial  institution 
subject  to  examination  and  supervision 
by  an  agency  of  the  Federal  Government 
or  of  any  State  or  the  District  of 
Columbia. 

§1007.70    Disqualification  of  lenders  and 
civil  money  penalties. 

(a)  In  general.  (1)  Grounds  for  action. 
HUD  may  take  action  under  paragraph 
(a)(2)  of  this  section  if  HUD  determines 
that  any  lender  or  holder  of  a  guarantee 
certificate: 

(i)  Has  foiled: 

(A)  To  maintain  adequate  accounting 
records; 

(B)  To  service  adequately  loans 
guaranteed  imder  this  section;  or 

(C)  To  exercise  proper  credit  or 
imderwriting  judgment;  or 

(ii)  Has  engaged  in  practices 
otherwise  detrimental  to  the  interest  of 
a  borrower  or  the  United  States. 

(2)  Actions.  Upon  a  determination  by 
HUD  that  any  of  the  groimds  for  action 
in  paragraph  (a)(l)(i),  of  this  section 


apply  to  the  holder  of  a  guarantee 
certificate,  HUD  may: 

(i)  Refuse,  either  temporarily  or 
permanently,  to  guarantee  any  further 
loans  made  by  such  lender  or  holder; 

(ii)  Bar  such  lender  or  holder  from 
acquiring  additional  loans  guaranteed 
imder  this  part;  and 

(iii)  Require  that  such  lender  or 
holder  assiune  not  less  than  10  percent 
of  any  loss  on  further  loans  made  or 
held  by  the  lender  or  holder  that  are 
guaranteed  imder  this  part. 

(b)  Civil  money  penalties  for 
intentional  violations.  (1)  In  general. 
HUD  may  impose  a  civil  monetary 
penalty  on  a  lender  or  holder  of  a 
guarantee  certificate  if  HUD  determines 
that  the  holder  or  lender  has 
intentionally  failed: 

(i)  To  maintain  adequate  accoimting 
records; 

(ii)  To  adequately  service  loans 
guaranteed  under  this  section;  or 

(iii)  To  exercise  proper  credit  or 
underwriting  judgment. 

(2)  Penalties.  A  civil  monetary  penalty 
imposed  under  this  section  shall  be 
imposed  in  the  maimer  and  be  in  an 
amount  provided  under  section  536  of 
the  National  Housing  Act  (12  U.S.C.A. 
1735f-l)  with  respect  to  mortgagees  and 
lenders  under  that  Act. 

(c)  Payment  on  loans  made  in  good 
faith.  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  if  a  loan  was 
made  in  good  faith,  HUD  may  not  refuse 
to  pay  a  lender  or  holder  of  a  valid 
guarantee  on  that  loan,  without  regard 
to  whether  the  lender  or  holder  is  barred 
under  this  section. 

§  1 007.75    Payment  under  guarantee. 

(a)  Lender  options.  (1)  Notification.  If 
a  borrower  on  a  loan  guaranteed  under 
this  part  defaults  on  the  loan,  the  holder 
of  the  guarantee  certificate  shall  provide 
written  notice  of  the  defaiUt  to  HUD. 

(2)  Payment.  Upon  providing  the 
notice  required  under  paragraph  (a)(1), 
of  this  section,  the  holder  of  the 
guarantee  certificate  shall  be  entitled  to 
payment  under  the  guarantee  (subject  to 
the  provisions  of  this  section)  and  may 
proceed  to  obtain  payment  in  one  of  the 
following  manners: 


(i)  Foreclosure.  The  holder  of  the 
certificate  may  initiate  foreclosure 
proceedings  (after  providing  written 
notice  of  that  action  to  HUD).  Upon  a 
final  order  by  the  court  authorizing 
foreclosiue  and  submission  to  HUD  of  a 
claim  for  pajonent  imder  the  guarantee, 
HUD  will  pay  to  the  holder  of  the 
certificate  the  pro  rata  portion  of  the 
amount  guaranteed  (as  determined 
under  §  1007.60)  plus  reasonable  fees 
and  expenses  as  approved  by  HUD. 
HUD's  rights  will  be  subrogated  to  the 
rights  of  the  holder  of  the  guarantee, 
who  shall  assign  the  obligation  and 
seciuity  to  HUD. 

(ii)  No  foreclosure.  Without  seeking 
foreclosure  (or  in  any  case  in  which  a 
foreclosiue  proceeding  initiated  under 
paragraph  (a)(2)(i)  of  this  section 
continues  for  a  period  in  excess  of  1 
year),  the  holder  of  the  guarantee  may 
submit  to  HUD  a  request  to  assign  the 
obligation  and  security  interest  to  HUD 
in  retium  for  payment  of  the  claim  under 
the  guarantee.  HUD  may  accept 
assignment  of  the  loan  if  HUD 
determines  that  the  assignment  is  in  the 
best  interest  of  the  United  States.  Upon 
assignment,  HUD  will  pay  to  the  holder 
of  the  guarantee  the  pro  rata  portion  of 
the  amount  guaranteed  (as  determined 
under  §  1007.60).  HUD's  rights  will  be 
subrogated  to  the  rights  of  the  holder  of 
the  guarantee,  who  shall  assign  the 
obligation  and  security  to  HUD. 

(b)  Requirements.  Before  any  payment 
under  a  guarantee  is  made  under 
paragraph  (a)  of  this  section,  the  holder 
of  the  guarantee  shall  exhaust  all 
reasonable  possibilities  of  collection. 
Upon  payment,  in  whole  or  in  part,  to 
the  holder,  the  note  or  judgment 
evidencing  the  debt  shall  be  assigned  to 
the  United  States  and  the  holder  shall 
have  no  further  claim  against  the 
borrower  or  the  United  States.  HUD  will 
then  take  such  action  to  collect  as  HUD 
determines  to  be  appropriate. 

Dated:  May  28,  2002. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  02-14721  Filed  6-12-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN  1018-AF41 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  of  the  Chlrlcahua 
Leopard  Frog  {Rana  chlrfcahuenais) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule  writh  a  special  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
WildUfe  Service  (Service),  designate  the 
Chiricahua  leopard  frog  {Rana 
chiricahuensis)  as  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act)  throughout 
its  range.  The  Chiricahua  leopard  frog  is 
now  absent  from  more  than  75  percent 
of  its  historical  sites  and  numerous 
mountain  ranges,  valleys,  and  drainages 
within  its  former  range.  In  areas  where 
it  is  still  present,  populations  are  often 
small,  widely  scattered,  and  occupy 
marginal  and  dynamic  habitats.  Known 
threats  include  habitat  alteration, 
destruction,  and  fragmentation, 
predation  by  nonnative  organisms,  and 
disease.  This  final  rule  will  implement 
Federal  protection  to  this  species  and 
provide  funding  for  development  and 
implementation  of  recovery  actions. 
Conourently  with  publication  of  this 
final  rule,  we  are  publishing  a  special 
rule  under  section  4(d)  of  the  Act. 
Under  the  special  rule,  take  of 
Chiricahua  leopard  frog  caused  by 
livestock  use  of  or  maintenance 
activities  at  livestock  tanks  located  on 
private.  State,  or  Tribal  lands  would  be 
exempt  from  the  prohibition  of  section 
9  of  the  Act. 

EFFECTIVE  DATES:  This  rule  is  effective 
July  15,  2002. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment  and  during  normal 
business  hours,  at  the  Arizona 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2321  West 
Royal  Palm  Road,  Suite  103,  Phoenix, 
AZ,  85021-4951,  telephone;  602/242- 
0210,  facsimile;  602/242-2513,  website; 
http://arizonaes.fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rorabaugh,  Herpetologist, 
Arizona  Ecological  Services  Field  Office 
{see  ADDRESSES  section). 
SUPPLEMENTARY  INFORMATION: 

Background 

Leopard  frogs  (Rana  pipiens 
complex),  long  considered  to  consist  of 
a  few  highly  variable  taxa,  are  now 


recognized  as  a  diverse  assemblage  of  17 
or  more  species  (American  Museiun  of 
Natural  History  2001.  Hillis  et  al.  1983), 
with  many  of  these  described  in  the  last 
30  years.  Mecham  (1968)  recognized 
two  distinct  variations  of  "Rana 
pipiens,"  or  the  northern  leopard  frog, 
in  the  White  Moimtains  of  Arizona.  One 
■  of  these,  referred  to  as  the  "southern 
form,"  was  depicted  as  a  stocky  frog 
with  raised  folds  down  both  sides  of  the 
back  (dorsolateral  folds)  that  were 
interrupted  and  deflected  medially 
towards  the  rear.  The  other  form 
matched  previous  descriptions  of  Rana  ' 
pipiens.  Based  on  morphology,  mating 
calls,  and  genetic  analyses 
(electrophoretic  comparisons  of  blood 
proteins).  Platz  and  Platz  (1973) 
demonstrated  that  at  least  three  distinct 
forms  of  leopard  frogs  occiured  in 
Arizona,  including  the  southern  form. 
This  southern  form  was  subsequently 
described  as  the  Chiricahua  leopard  frog 
(Rana  chiricahuensis)  (Platz  and 
Mecham  1979). 

This  new  species  was  distinguished 
from  other  members  of  the  Rana  pipiens 
complex  by  a  combination  of  characters, 
including  a  distinctive  pattern  on  the 
rear  of  the  thigh  consisting  of  small, 
raised,  cream-colored  spots  or  tubercles 
on  a  dark  background,  dorsolateral  folds 
that  were  interrupted  and  deflected 
medially,  stocky  body  proportions, 
relatively  rough  skin  on  the  back  and 
sides,  and  often  green  coloration  on  the 
head  and  back  (Platz  and  Mecham 
1979).  The  species  also  has  a  distinctive 
call  consisting  of  a  relatively  long  snore 
of  one  to  two  seconds  in  duration 
(Davidson  1996,  Platz  and  Mecham 
1979).  Snout-vent  lengths  of  adults 
range  from  approximately  54  to  139 
millimeters  (mm)  (2.1  to  5.4  inches  (in)) 
(Stebbins  1985,  Platz  and  Mecham 
1979).  The  Ramsey  Canyon  leopard  frog 
[Rana  subaquavocalis)  is  very  similar  in 
appearance  to  the  Chiricahua  leopard 
frog,  but  it  often  grows  to  the  largest  size 
range  given  for  the  Chiricahua  leopard 
frog  and  has  a  call  that  is  typically  given 
imder  water  (Platz  1993). 

Recent  articles  in  the  scientific 
literature  report  the  extirpation  and 
extinction  of  amphibians  in  many  parts 
of  the  world  (Houlahan  et  al.  2000; 
Berger  et  al.  1998;  Lips  1998, 1999; 
Laurence  et  al.  1996;  Vial  and  Saylor 
1993;  Pechmann  et  al.  1991;  Blaustein 
and  Wake  1990).  In  the  United  States, 
frogs  in  the  family  Ranidae,  which 
includes  the  Chiricahua  leopard  &t)g, 
are  particularly  affected  (Sredl  et  al. 
1997,  Sredl  1993,  Bradford  1991, 
Clarkson  and  Rorabaugh  1989,  Hayes 
and  Jennings  1986,  Com  and  Fogleman 
1984).  These  population  declines  result 
in  many  cases  from  habitat  loss  or 


predation  by  introduced  predaceous 
fishes,  amphibians,  and  crayfish 
(Fernandez  and  Rosen  1996;  Rosen  et  al. 
1996a,  1994;  Hayes  and  Jennings  1986); 
however,  populations  are  sometimes 
extirpated  from  seemingly  pristine 
habitats,  often  at  higher  elevation, 
montane  locales  (Meyer  and  Mikesic 
1998,  Sredl  1993,  Drost  and  Fellers 

1993.  Com  and  Fogleman  1984,  Hines  et 
a/.  1981).  In  the  last  few  years,  the  role 
of  infectious  diseases  has  been 
recognized  as  a  key  factor  in  amphibian 
declines  in  seemingly  pristine  areas 
(Carey  et  al.  2001, 1999;  Daszak  et  al. 
1999).  A  fungal  skin  disease, 
chytridiomycosis,  has  been  linked  to 
amphibian  decline  in  many  parts  of  the 
world  (Berger  et  al.  1998,  Speare  and 
Berger  2000),  including  the  Chiricahua 
leopard  fit>g  in  Arizona  (Sredl  2000, 
Sredl  and  Caldwell  2000)  and  New 
Mexico  (C.  Painter,  New  Mexico 
Department  of  Game  and  Fish,  pers. 
comm.  2001).  A  number  of  other  factors 
have  been  identified  as  causes  or 
possible  causes  of  global  amphibian 
decline;  although  their  role  in  the 
declining  status  of  the  Chiricahua 
leopard  frog  is  poorly  studied  or 
imknown,  they  may  be  contributing 
causal  factors.  They  include  climate 
change  or  climatic  extremes  (Alexander 
and  Eischeid  2001.  Pounds  et  al.  1999, 
Fellers  and  Drost  1993,  Dimmitt  1979); 
transport  (sometimes  over  long 
distances)  and  deposition  of 
contaminants,  dust,  gases  (Stallard 
2001),  and  pesticides  (Cowman  et  al. 
2001,  Davidson  et  al.  2001,  Lips  1998); 
increased  levels  of  ultraviolet-B 
radiation  and  interactions  with 
pathogens,  particularly  a  water  mold 
(Saprolegnia  ferax)  (Blaustein  et  al. 

1994,  Keisecker  and  Blaustein  1995); 
acid  rain  (Vatnick  et  al.  1999,  Blanchard 
and  Stromberg  1987);  cadmium  and 
arsenic  contamination  (Hale  and 
Jarchow  1988);  and  over-collection 
(Jennings  and  Hayes  1985). 
Furthermore,  factors  are  likely  working 
in  synergy  to  exacerbate  deleterious 
effects  (Carey  etal.  2001,  1999; 
Keisecker  et  al.  2001,  Middleton  et  al. 
2001,  Vatnick  et  al.  1999,  Keisecker  and 
Blaustein  1995).  Increased  extirpation 
rates  and  in  some  cases  extinction, 
coupled  with  recent  declining  trends  in 
the  status  of  many  amphibian 
populations  worldwide,  are  alarming 
and  represent  a  very  recent  and  rapid 
global  decline  of  an  entire  class  of 
vertebrates  on  all  six  continents  on 
which  they  live  (Carey  et  al.  1999, 
Blaustein  et  al.  1994,  Wake  1991). 

The  Chiricahua  leopard  frog  is  known 
currently  or  historically  from  cienegas 
(mid-elevation  wetland  commimities 
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i  )ften  surrounded  by  arid  environments), 
pools,  livestock  tanks  [i.e.,  small  earthen 
ponds),  lakes,  reservoirs,  streams,  and 
rivers  at  elevations  of  1,000  to  2,710 
meters  (m)  (3,281  to  8,890  feet  (ft))  in 
central  and  southeastern  Arizona;  west- 
central  and  southwestern  New  Mexico; 
and,  in  Mexico,  northern  Sonora  and  the 
Sierra  Madre  Occidental  of  Chihuahua 
and  Ehirango  (Sredl  and  Jennings  in 
press,  Sredl  et  al.  1997,  Degenhardt  et 
al.  1996,  McCranie  and  Wilson  1987, 
Platz  and  Mecham  1984, 1979).  The 
range  of  the  species  is  divided  into  two 
parts,  including — (1)  a  southern  group 
of  populations  (the  majority  of  the 
species'  range)  located  in  moimtains 
and  valleys  south  of  the  Gila  River  in 
southeastern  Arizona,  extreme 
southwestern  New  Mexico,  and  Mexico; 
and  (2)  northern  montane  populations 
in  west  central  New  Mexico  and  along 
the  MogoUon  Rim  in  central  and  eastern 
Arizona  (Platz  and  Mecham  1979). 
Historical  records  exist  for  Pima,  Santa 
Cruz,  Cochise,  Graham,  Apache, 
Greenlee,  Gila,  Coconino,  Navajo,  and 
Yavapai  Coimties,  AZ,  and  Catron, 
Grant,  Hidalgo,  Luna,  Soccoro,  and 
Sierra  Counties.  NM  (Sredl  et  al.  1997, 
Degenhardt  et  al.  1996). 

The  distribution  of  the  Chiricahua 
leopard  frttg  in^Mexito  is  imclear.  The 
species  has  been  reported  from  northern 
Sonora,  Chihuahua,  and  Durango  (Hillis 
et  al.  1983,  Platz  and  Mecham  1984, 
1979)  and,  more  recently,  frtim  the  State 
of  Aguascalientes  (Diaz  and  Diaz  1997). 
However,  Webb  and  Baker  (1984) 
concluded  that  frogs  from  southern 
Chihuahua  were  not  Chiricahua  leopard 
frogs,  as  expected.  The  taxonomic  status 
of  chiricaijuensis-like  frogs  in  Mexico 
from  southern  Chihuahua  to  the  State  of 
Aguascalientes  is  unclear  and  in  this 
region  another  leopard  frog,  Rana 
montezumae,  may  be  mistaken  for  the 
Chiricahua  leopard  frog. 

Recent  genetic  analyses,  including  a 
50-loci  (location  of  a  gene  on  a 
chromosome)  starch  gel  survey, 
morphometries,  and  analyses  of  nuclear 
DNA  supports  describing  the  northern, 
or  Mogollon  Rim  populations  in 
Arizona  of  the  Chiricahua  leopard  fitig 
as  a  distinct  species  (Platz  and  Grudzien 
1999).  Multiple  haplotypes  (sets  of 
genes  inherited  as  a  unit)  within 
chiricahuensis  were  also  identified 
using  mitochondrial  DNA  analysis 
(Benedict  and  Quiim  1999),  providing 
further  evidence  of  genetically  distinct 
population  segments.  If  the  species  is 
split  into  two  or  more  distinct  taxa, 
fewer  populations  would  exist  within 
each  taxon,  increasing  the  level  of 
endangerment  for  each. 

Chiricahua  leopard  frogs  have  been 
either  collected  or  observed  at  231  sites 


in  Arizona  (B.  Kuvlesky.  Buenos  Aires 
National  Wildlife  Refuge,  pers.  comm. 
1997;  Terry  Myers,  Apache  Sitgreaves 
National  Forest,  pers.  comm.  1997; 
Sredl  et  al.  1997;  Rosen  et  al.  1996a&b; 
Snyder  et  al.  1996;  C.  Schwalbe, 
University  of  Arizona,  pers.  conun. 
1995;  R.  Zweifel,  Portal,  Arizona,  pers. 
comm.  1995;  Hale  1992;  Clarkson  and 
Rorabaugh  1989;  Fish  and  Wildlife 
Service  files,  Phoenix,  Arizona).  In  New 
Mexico  the  species  has  been  either 
collected  or  observed  at  182  sites 
(Painter  2000).  Eleven  historical  sites 
were  listed  by  Platz  and  Mecham  (1979) 
in  Mexico,  mostly  from  the  eastern  base 
and  foothills  of  the  Sierra  Madre 
Occidental  in  Chihuahua  and  Durango, 
with  one  site  in  northern  Sonora.  Hillis 
et  al.  (1983)  list  another  site  from 
Diu^ngo,  and  frt>gs  at  a  site  on  the 
Sonora-Chihuahua  border  have  been 
tentatively  identified  as  Chiricahua 
leopard  frogs  (Holycross  1998).  The 
presence  of  Chiricahua  leopard  frogs  in 
the  Sierra  Madre  Occidental  of  southem 
Chihuahua  was  questioned  by  Webb 
and  Baker  (1984),  and  as  discussed, 
taxonomic  questions  complicate 
defining  the  range  of  the  species  in 
Mexico  beyond  northern  and  central 
Chihuahua  and  northern  Sonora. 

Some  museums  still  have  many 
southwestern  leopard  frogs  catalogued 
as  Rana  pipiens.  Once  these  specimens 
have  been  reexamined,  additional 
historical  sites  for  Rana  chiricahuensis 
may  result.  Also,  frogs  observed  at  some 
sites  in  the  wild,  which  may  have  been 
Rana  chiricahuensis,  were  not 
positively  identified. 

Many  collections  of  Chiricahua 
leopard  frogs  were  made  before  1980 
(Painter  2000,  Jennings  1995;  Platz  and 
Mecham  1979;  Frost  and  Bagnara  1977; 
Mecham  1968).  Recent  surveys  to 
document  the  status  and  distribution  of 
the  species  were  conducted  primarily 
from  the  mid-1980s  to  the  present 
(Painter  2000;  Sredl  et  al.  1997, 1995, 
1994,  1993;  Rosen  et  al.  1996a; 
Fernandez  and  Bagnara  1995;  Jennings 
1995;  Rorabaugh  et  al.  1995;  Rosen 
1995;  Zweifel  1995;  Sredl  and  Howland 
1994, 1992;  Hale  1992;  Scott  1992; 
Wood  1991;  Clarkson  and  Rorabaugh 
1991, 1989;  Rosen  and  Schwalbe  1988). 
These  surveys  were  siunmarized  first  by 
Jennings  (1995)  and  then  Painter  (2000) 
for  New  Mexico  and  by  Sredl  et  al. 
(1997)  for  Arizona. 

In  1995,  Jennings  reported  Chiricahua 
leopard  frogs  still  ocuured  at  11  sites  in 
New  Mexico.  Based  on  additional  work. 
Painter  (2000)  listed  41  sites  at  which 
Chfricahua  leopard  &t}gs  were  found 
from  1994  to  1999.  Thirty-three  of  these 
are  north  of  Interstate  10  (northern 
populations)  and  eight  are  in  the 


southwestern  comer  of  the  State 
(southem  populations).  Thirty-one  of 
the  41  populations  were  verified  extant 
dining  1998  and  1999  (Painter  2000). 
However,  during  May  through  August 
2000,  the  Chiricahua  leopard  frog  was 
found  extant  at  only  8  of  34  of  the  sites 
(C.  Painter,  pers.  comm.  2000).  Three 
populations  east  of  Hurley  in  Grant 
County  declined  or  were  extirpated 
during  1999  and  2000  (R.  Jeimings,  pers. 
comm.  2000),  and  preliminary  data 
indicate  another  population  on  the 
Mimbres  River,  also  in  Grant  County, 
has  experienced  a  significant  die-off  (C. 
Painter  and  R.  Jennings,  pers.  comm. 
2000). 

Sredl  et  al.  (1997)  reported  that 
during  1990  through  1997  Chiricahua 
leopard  frogs  were  found  at  61  sites  in 
southeastern  Arizona  (southem 
populations)  and  15  sites  in  central  and 
east-central  Arizona  (northem 
populations).  As  a  means  to  make  the 
Arizona  and  New  Mexico  status 
information  more  comparable,  the 
number  of  sites  at  which  Chiricahua 
leopard  frogs  were  observed  from  1994 
through  2001  in  Arizona  were  tallied. 
Based  on  available  data,  particularly 
Sredl  et  al.  (1997),  Rosen  et  al.  (1996b), 
and  Service  files,  Chiricahua  leopard 
frogs  were  observed  at  87  sites  in 
Arizona  from  1994  to  2001,  including  21 
northern  sites  and  66  southem  sites. 
Many  of  these  sites  have  not  been 
revisited  in  recent  years;  however, 
evidence  suggests  some  populations 
have  recently  been  extirpated  in  the 
Galiuro  and  Chiricahua  moimtains, 
while  others,  most  notably  in  the 
Buckskin  Hills  area  of  the  Coconino 
National  Forest,  have  been  recently 
(2000-2001)  discovered.  In  2000,  the 
species  was  also  documented  for  the 
first  time  in  the  Baboquivari  Mountains, 
Pima  County,  Arizona  (E.  Wallace,  pers. 
comm.  2000),  extending  the  range  of  the 
species  approximately  19  kilometers 
(km)  (12  miles  (mi))  to  the  west. 

Intensive  and  extensive  surveys  were 
conducted  by  Arizona  Game  and  Fish 
Department  (AGFD)  in  Arizona  fitjm 
1990  to  1997  (Sredl  et  al.  1997). 
Included  were  656  surveys  for  ranid 
frogs  (frogs  in  the  family  Ranidae) 
within  the  range  of  the  Chiricahua 
leopard  frog  in,  southeastern  Arizona. 
Rosen  et  al.  (1996a&b,  1994),  Hale 
(1992),  Wood  (1991),  Clarkson  and 
Rorabaugh  (1989),  and  others  have  also 
extensively  surveyed  wetlands  in 
southeastem  Arizona.  It  is  unlikely  that 
many  additional  new  populations  will 
be  found  there.  A  greater  potential  exists 
for  locating  frogs  at  additional  sites  in 
Arizona's  northem  region,  as  several 
new  populations  have  been  discovered 
on  the  Coconino  National  Forest  in  2000 
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and  2001.  Sredl  et  al.  (1997)  conducted 
871  siuveys  for  ranid  frogs  in  the  range 
of  the  northern  sites,  but  report  that 
only  25  of  46  historical  Chihcahua 
leopard  frog  sites  were  surveyed  diuing 
1990-1997.  The  majority  of  these 
unsurveyed  historical  sites  are  in  the 
mountains  north  of  the  Gila  River  in 
east-central  Arizona.  Additional  extant 
populations  of  Chiricahua  leopard  frogs 
may  occur  in  this  area. 

Of  the  historical  sites  in  New  Mexico, 
24  have  imprecise  site  information  that 
precludes  locating  or  revisiting  them. 
Many  others  are  on  private  lands  to 
whidi  the  owners  have  denied  access  to 
biologists  (the  privately  owned  Gray  and 
Ladder  ranches  are  notable  exceptions). 
As  in  Arizona,  potential  habitat  within 
the  range  of  the  southern  populations 
has  been  siuveyed  more  extensively 
than  that  of  the  northern  populations. 
From  1990  to  1991,  Scott  (1992) 
conducted  extensive  surveys  of  the  Gray 
Ranch,  which  contains  much  of  the 
Chiricahua  leopard  frog  habitat  in 
southwestern  New  Mexico. 
Observations  from  numerous  other 
herpetologists  were  included  in  his 
reports,  and  cowboys  and  ranch  hands 
were  interviewed  to  locate  potential 
habitats.  Jennings  (1995)  surveyed  other 
potential  habitats  in  southwestern  New 
Mexico  outside  of  the  Gray  Ranch  in  the 
Peloncillo  Mountains.  Other 
herpetologists  working  in  that  area, 
including  Charles  Painter  (pers.  comm. 
2001],  and  Andy  Holycross,  Arizona 
State  University  (pers.  comm.  1998), 
also  worked  extensively  in  this  area. 
Probably  few  if  any  unknown 
populations  of  Chiricahua  leopard  frogs 
occur  in  southwestern  New  Mexico. 

Siuveys  in  the  northern  portion  of  the 
species'  range  in  New  Mexico  have  been 
less  complete.  Jennings  (1995)  believed 
that  the  wilderness  areas  of  the  Gila 
National  Forest  have  the  greatest 
potential  for  supporting  additional 
extant  populations  and  for  securing  an 
intact  metapopulation  that  woiUd  have 
a  good  chance  of  long-term  persistence. 
A  metapopulation  is  an  assemblage  of 
populations  with  some  level  of 
migration  between  them,  in  which 
individual  populations  may  be  extinct 
but  can  then  be  recolonized  from  other 
populations.  Recent  surveys  (1995  to 
1999)  have  discovered  four  extant 
populations  in  the  GUa  Wilderness 
(Painter  2000). 

In  Mexico  systematic  or  intensive 
surveys  for  Chiricahua  leopard  frogs 
have  not  been  conducted.  However,  it  is 
expected  that  the  species  almost 
certainly  occurs  or  occiured  at  more 
than  the  12  (or  13)  reported  sites  in 
Chihuahua.  Sonora,  and  Durango  (Platz 
and  Mecham  1979,  Hillis  et  al.  1983, 


and  Holycross  1998).  Only  one  site  has 
been  documented  in  Sonora,  yet  many 
populations  occur  or  occurred  in  the 
mountain  ranges  and  valleys  adjacent  to 
the  Sonora  border  in  Arizona.  Other 
sites  probably  occin  or  occurred  in 
Sonora.  The  identity  of  leopard  frogs  in 
southern  Chihuahua  (and  perhaps 
Durango)  is  in  some  question  (Webb  and 
Baker  1984).  Reports  of  the  species  bom 
Aguascalientes  (Diaz  and  Diaz  1997)  are 
similarly  questionable  and  should  be 
confirmed  by  genetic  analysis. 

The  Chiricahua  leopard  frog  is 
reported  absent  from  a  majority  of 
surveyed  historical  sites.  For  example, 
in  Arizona,  Clarkson  and  Rorabaugh 
(1989)  found  the  species  at  only  2  of  36 
sites  that  supported  Chiricahua  leopard 
frogs  in  the  1960s  and  1970s.  In  New 
Mexico,  Jennings  (1995)  found 
Chiricahua  leopard  frogs  at  6  of  33  sites 
supporting  the  species  during  the 
previous  11  years.  During  1998  to  1999, 
Chiricahua  leopard  frogs  were  found  at 
31  of  the  41  sites  where  they  had  been 
dociunented  after  1993  (Painter  2000); 
however,  subsequent  surveys  in  2000 
only  revealed  frogs  at  8  of  34  of  these 
sites  (C.  Painter,  pers.  conun.  2001). 
Sredl  and  Howland  (1994)  reported 
finding  Chiricahua  leopapd  firogs  at  only 
12  of  53  historical  sites.  In  1994,  during 
surveys  of  175  wetland  sites  in 
southeastern  Arizona,  Rosen  et  al. 
(1994)  reported  the  Chiricahua  leopard 
frog  was  extant  at  19  historical  and  new 
sites,  but  was  not  foimd  at  32  historical 
sites.  Throughout  Arizona,  Sredl  et  al. 
(1997)  foimd  the  species  present  at  21 
of  109  historical  sites. 

Determining  whether  a  species  is 
declining  based  on  its  presence  or 
absence  at  historical  sites  is  difficult. 
Where  frogs  are  observed  at  a  particidar 
site,  they  are  considered  extant. 
However,  a  failine  to  find  frogs  does  not 
necessarily  indicate  the  species  is 
absent.  Com  (1994)  notes  that  leopard 
frogs  may  be  difficult  to  detect  (the  frogs 
hide  by  movement  and  camouflage,  and 
are  often  not  vocal),  museum  records  do 
not  always  represent  breeding  sites, 
collections  have  occurred  from  marginal 
habitat,  and  museum  and  literature 
records  often  represent  surveys  over 
long  periods  of  time,  which  ignores 
natural  processes  of  geographical 
extinction  and  recolonization.  These 
latter  natiu°al  processes  may  be 
particularly  important  for  the 
Chiricahua  leopard  frog  because  its 
habitats  are  often  small  and  very 
dynamic.  Because  the  Chiricahua 
leopard  frog  and  other  southwestern 
leopard  frogs  exhibit  a  life  history  that 
predisposes  them  to  high  rates  of 
extirpation  and  recolonization  (Sredl 


and  Howland  1994),  absence  from  at 
least  some  historical  sites  is  expected. 

However,  the  failure  of  experienced 
observers  to  find  frogs  in  relatively 
simple  aquatic  systems  such  as  most 
stock  tanks  and  stream  segments 
indicates  that  frogs  are  probably  absent. 
Stock  tanks  (also  known  as  livestock 
tanks)  are  defined  as  an  existing  or 
future  impoimdment  in  an  ephemeral 
drainage  or  upland  site  constructed 
primarily  as  a  watering  site  for 
livestock.  Howland  et  al.  (1997) 
evaluated  visual  encounter  surveys  at 
five  leopard  frog  sites.  At  sites  with 
known  populations  that  were  not  dry, 
frogs  were  detected  in  93  of  100  surveys 
conducted  during  the  day  from  April 
through  October.  Diuing  a  drought  in 
1994,  Rosen  et  al.  (1996a,  1994) 
siurveyed  all  Chiricahua  leopard  frog 
sites  known  at  that  time  in  southeastern 
Arizona  and  other  accessible  waters, 
and  discussed  locations  of  waters  and 
faunal  occurrence  with  landowners.  By 
focusing  on  aquatic  sites  that  did  not  go 
dry,  and  through  careful  and  often 
multiple  siuveys  at  each  site,  the 
authors  were  able  to  define  distribution 
at  a  time  when  aquatic  faimal  patterns 
were  clear.  The  authors  believed  that 
nearly  all  potential  habitat  was 
surveyed,  and,  if  frogs  were  present, 
they  would  have  been  detectable  at  most 
sites. 

Although  Chiricahua  leopard  frogs 
were  found  out  at  129  sites  from  1994 
to  the  present,  because  of  the  inherent 
dynamic  nature  of  southwestern 
wetland  and  riparian  habitats  (e.g., 
flooding,  drought,  and  human 
activities),  coupled  with  the  increased 
likelihood  of  extirpation  characteristic 
of  small  populations,  the  viability  of 
extant  populations  of  the  Chiricahua 
leopard  frog  is  thought,  in  many  cases, 
to  be  relatively  short.  As  discussed  in 
Factor  E  of  the  "Summary  of  Factors 
Affecting  the  Species"  section  below, 
approximately  38  percent  of  sites 
occupied  by  Chiricahua  leopard  frogs 
frttm  1994  to  2001  were  artificial  tanks 
or  impoundments  constructed  for 
watering  livestock.  The  dynamic  nature 
of  stock  tank  habitats  and  the  small  size 
of  the  populations  that  inhabit  them 
suggest  that  many  of  these  populations 
are  not  likely  to  persist  for  long  periods. 

Rosen  et  al.  (1996a)  hypothesized  that 
"the  ongoing  restriction  of  Chiricahua 
leopard  frogs  to  shallow,  marginal 
habitat  types  means  that  eventually  the 
species  will  be  wiped  out  by  a  drought 
(see  Fellers  and  Drost  1993,  Com  and 
Fogelman  1984)  that  it  would  readily 
have  weathered  in  refugia  now  pre- 
empted by  nonnative  species.  Our 
hypothesis  clearly  predicts  that  this 
species  will  go  extinct  in  southern 
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\rizona,  and  probably  elsewhere,  unless 
ippropriate  action  is  taken."  In  New 
Mexico,  Painter  (1996)  reported  similar 
indings:  "Rana  chiricahuensis  is 
rapidly  disappearing  from  southwest 
New  Mexico  (Jennings  1995,  pers.  obs.). 
Unless  these  unexplainable  trends  are 
quickly  reversed,  I  expect  the  species  to 
be  extirpated  from  90  to  100  percent  of 
its  former  range  in  New  Mexico  within 
the  next  decade." 

Although  siuvey  data  strongly  suggest 
that  the  species  is  absent  from  more 
than  75  percent  of  historical  sites 
(Painter  2000,  Sredl  et  al.  1997,  Jennings 
1995),  we  include  here  further  analysis 
to  investigate  whether  extirpations 
represent  natural  fluctuations  or  long- 
term  declines  caused  by  human  impacts 
(Blaustein  et  al.  1994,  Pechman  et  al. 
1991). 

Numerous  studies  indicate  that 
declines  and  extirpations  of  Chiricahua 
leopard  frogs  are  at  least  in  part  caused 
by  predation  and  possibly  competition 
by  nonnative  organisms,  including 
fishes  in  the  family  Centrarchidae 
[Micropterus  spp.,  Lepomis  spp.), 
bullfrogs  (Rana  catesbeiana),  tiger 
salamanders  (Ambystoma  tigrinum 
mavortium),  crayfish  [Oronectes  virilis 
and  possibly  others),  and  several  other 
species  of  fishes,  including,  in 
particular,  catfishes  [Ictalunis  spp.  and 
Pylodictus  oliveris)  and  trout 
(Oncorhynchus  spp.  {=Salmo)  and 
Salvelinus  spp.)  (Femandez  and  Rosen 
1998,  Rosen  et  al.  1996a,  1994;  Snyder 
et  al.  1996;  Femandez  and  Bagnara 
1995;  Sredl  and  Howland  1994; 
Clarkson  and  Rorabaugh  1989).  For 
instance,  in  the  Chiricahua  region  of 
southeastern  Arizona,  Rosen  et  al. 
(1996a)  found  that  almost  all  perennial 
waters  investigated  that  lacked 
introduced  predatory  vertebrates 
supported  Chiricahua  leopard  frogs.  All 
waters  except  three  that  supported 
introduced  vertebrate  predators  lacked 
Chiricahua  leopard  frogs.  The  authors 
noted  an  alarming  expansion  of 
nonnative  predatory  vertebrates  over  the 
last  two  decades.  In  the  Chiricahua 
region,  Chiricahua  leopard  frogs  were 
primarily  limited  to  habitats  subject  to 
drying  or  near  drying,  such  as  stock 
tanks.  These  habitats  are  not  favored  by 
nonnative  predatory  fishes  and 
bullfrogs,  but  because  they  are  not  stable 
aquatic  habitats  they  are  marginal  for 
leopard  frogs  (Rosen  et  al.  1994). 

Additional  evidence  that  the  observed 
absence  of  Chiricahua  leopard  frogs 
from  historical*sites  is  not  the  result  of 
a  natural  phenomenon  emerges  from 
analysis  of  regional  occurrence.  If  the 
extiq}ation  of  the  Chiricahua  leopard 
frog  was  a  natinal  consequence  of 
metapopulation  dynamics  or  other 


population  level  processes,  then  an 
observer  would  not  expect  to  find  the 
species  absent  from  large  portions  of  its 
range.  Rather,  Chiricahua  leopard  frogs 
mi^t  be  absent  from  some  historical 
sites,  but  would  still  be  found  at  other 
new  or  historical  sites  in  the  region.  In 
New  Mexico,  Painter  (2000)  reported 
that,  with  the  possible  exception  of  the 
Yaqui  River  drainage,  extant  Chiricahua 
leopard  frog  populations  occur  in  each 
of  the  six  major  drainages  where  the 
species  was  found  historically 
(Tularosa/San  Francisco,  Mimbres, 
Alamosa/ Seco/Rio  Grande,  Gila,  Playas, 
and  Yaqui).  However,  occurrence  of  the 
frog  in  these  drainages  is  characterized 
by  few,  mostly  small,  isolated 
populations.  Populations  in  the  Playas 
drainage  are  probably  limited  to  two 
introduced  populations  in  steep-sided 
livestock  tanks  from  which  frogs  cannot 
escape  (Painter  2000).  The  species  was 
not  found  on  the  mainstem.  Middle 
Fork,  or  East  Fork  of  the  Gila  River, 
where  the  species  occurred  historically 
at  many  sites. 

In  Arizona,  the  species  is  still  extant 
in  seven  of  eight  major  drainages  of 
historical  occurrence  (Salt,  Verde,  Gila, 
San  Pedro,  Santa  Cruz,  Yaqui/Bavispe, 
and  Magdalena  river  drainages),  but 
appears  to  be  extirpated  from  the  Little 
Colorado  River  drainage  on  the  northern 
edge  of  the  species'  range.  Within  the 
extant  drainages,  the  species  was  not 
found  recently  in  some  major  tributaries  . 
and/or  from  river  mainstems.  For 
instance,  the  species  was  not  reported 
from  1995  to  the  present  from  the 
following  drainages  or  river  mainstems 
where  it  historically  occiured:  White 
River,  West  Clear  Creek,  Tonto  Creek, 
Verde  River  mainstem,  San  Francisco 
River,  San  Carlos  River,  upper  San 
Pedro  River  mainstem,  Santa  Cruz  River 
mainstem,  Aravaipa  Creek,  Babocomari 
River  mainstem,  and  Sonoita  Creek 
mainstem.  In  southeastern  Arizona,  no 
recent  records  (1995  to  the  present)  exist 
for  the  following  moimtain  ranges  or 
valleys:  Pinaleno  Mountains,  Peloncillo 
Mountains,  Sulphur  Springs  Valley,  and 
Huachuca  Mountains.  Moreover,  the 
species  is  now  absent  from  all  but  one 
of  the  southeastem  Arizona  valley 
bottom  cienega  complexes.  The 
Chiricahua  leopard  ftt)g  is  known  or 
suspected  to  have  been  historically 
present,  and  at  least  in  some  cases,  very 
abundant  (Wright  and  Wright  1949)  in 
each  major  southeastem  Arizona  valley 
bottom  cienega  complex.  It  is  thought  to 
be  breeding  in  small  niunbers  in  the 
Empire  Cienega,  but  is  absent  as  a 
breeding  species  from  all  others, 
including  Arivaca  Cienega,  upper  Santa 
Cruz  Valley  cienegas,  Babocomari 


Cienega,  marshy  bottoms  of  the  upper 
San  Pedro  River,  Whitewater  Creek  and 
Hooker  Cienega  in  the  Sulphur  Springs 
Valley,  Black  Draw  and  associated 
cienegas,  and  San  Simon  Cienega.  Three 
frogs  were  recently  observed  at  the 
O'Donnell  Creek  cienega,  but  these 
appear  to  be  immigrants  fttim  nearby 
populations  (P.  Rosen,  pers.  conun. 
2000).  These  large,  valley  bottom 
cienega  complexes  may  have  supported 
the  largest  populations  in  southeastem 
Arizona,  but  are  now  so  overrun  with 
nonnative  predators  that  they  do  not 
presently  support  the  Chiricahua 
leopard  frog  in  viable  niunbers  (Rosen  et 
al.  in  press).  These  apparent  regional 
extirpations  provide  further  evidence 
that  the  species  is  disappearing  from  its 
range.  Once  extirpated  from  a  region, 
natural  recolonization  of  suitable 
habitats  is  unlikely  to  occur  in  the  near 
future. 

Where  the  species  is  still  extant, 
sometimes  several  small  populations  are 
found  in  close  proximity,  suggesting 
metapopulations  are  important  for 
preventing  regional  extirpation  (Sredl  et 
al.  1997).  Disruption  of  metapopulation 
dynamics  is  likely  an  important  factor 
in  regional  loss  of  populations  (Sredl  et 
al.  1997,  Sredl  and  Howland  1994). 
Chiricahua  leopard  frog  populations  are 
often  small  and  their  habitats  are 
dynamic,  resulting  in  a  relatively  low 
probability  of  long-term  population 
persistence.  However,  if  populations  are 
relatively  close  together  and  numerous, 
extirpated  sites  can  be  recolonized. 

Human  distiubances  can  result  in 
increased  rates  of  extinction  and 
decreased  rates  of  recolonization.  If  the 
extinction  rate  for  a  given  population 
exceeds  the  colonization  rate,  that 
population  will  go  extinct  (Hanski 
1991).  Various  hiunan  impacts  (see 
"Summary  of  Factors  Affecting  the 
Species"  section)  can  result  in  increased 
extinction  rates  and  increased  isolation 
of  populations  within  a  metapopulation 
with  resulting  decreased  colonization 
rates.  In  addition,  big  rivers,  cienega 
complexes,  lakes,  and  reservoirs  that 
once  probably  supported  large 
populations  of  Chiricahua  leopard  ftx>gs, 
and  were  likely  stable  source 
populations  for  dispersal  to  smaller 
sites,  are  almost  all  inhabited  by 
nonnative  predators  and  thus  are 
unsuitable  as  habitat  for  this  species 
(Sredl  et  al.  1997,  Rosen  et  al.  1996a, 
Sredl  and  Howland  1994).  The  currently 
extant  smaller  populations  almost 
certainly  exhibit  greater  extinction  rates 
than  these  larger  populations  did 
historically,  increasing  the  importance 
of  metapopulations  for  maintaining 
viable  populations  or  groups  of  frog 
populations.  However,  pathogens  may  . 
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counter  some  of  the  beneficial  aspects  of 
metapopulations.  Once  introduced  into 
a  metapopulation,  a  disease  such  as 
chytridiomycosis  can  spread  to  and 
eliminate  groups  of  adjacent 
populations  as  frogs  move  between 
wetland  sites.  This  is  the  most 
reasonable  explanation  of  extirpation  of 
the  Chiricahua  leopard  frog  from  a 
metapopulation  of  stock  tanks  in  New 
Mexico  (Declining  Amphibian 
Populations  Task  Force  1993,  R. 
Jennings,  pers.  comm.  2000). 

Previous  Federal  Action 

Based  on  status  information 
indicating  the  species  was  recently 
extirpated  from  historical  sites 
(Clarkson  et  al.  1986,  Clarkson  and 
Rorabaugh  1989),  the  Chiricahua 
leopard  frog  was  added  to  the  list  of 
category  2  candidate  species  with  the 
publication  of  a  comprehensive  Notice 
of  Review  on  November  21, 1991  (56  FR 
58804).  We  also  included  the  species  as 
a  category  2  candidate  in  the  November 
15. 1994,  Notice  of  Review  (59  FR 
58982).  Category  2  candidates  were 
those  taxa  for  which  we  had  some 
evidence  of  vulnerability  and  threats, 
but  for  which  we  lacked  sufficient  data 
to  support  a  listing  proposal. 

We  elevated  the  Chiricahua  leopard 
6t}g  to  category  1  candidate  status  on 
July  11, 1994.  This  change  in  the  status 
of  the  species  canie  too  late  to  appear  in 
the  November  15, 1994,  Notice  of 
Review.  Category  1  candidates  were  taxa 
for  which  we  had  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
them  as  endangered  or  threatened,  but 
for  which  preparation  of  listing 
proposals  was  precluded  by  higher 
priority  listing  actions. 

Beginning  with  our  February  28, 
1996,  Candidate  Notice  of  Review  (61 
FR  7596),  we  discontinued  the 
designation  of  multiple  categories  of 
candidates,  and  only  those  taxa  meeting 
the  definition  for  former  category  1 
candidates  are  now  considered 
candidates  for  listing  piuposes.  In  the 
February  28, 1996,  notice,  we  identified 
the  Chiricahua  leopard  frog  as  a 
candidate  species. 

On  June  10, 1998,  we  received  a 
petition  dated  June  4, 1998,  from  the 
Southwest  Center  for  Biological 
Diversity  to  list  the  Chiricahua  leopard 
frog  as  endangered  and  to  designate 
critical  habitat  for  the  species.  In  a  letter 
dated  July  7,  1998,  we  informed  the 
petitioner  that  pursuant  to  the  Service's 
July  1996  Petition  Management 
Guidance,  we  consider  candidate 
species  to  be  under  petition  and  covered 
by  a  "warranted  but  precluded"  finding 
under  settion  4{b)(3)(B)(iii)  of  the  Act. 


The  petitioner  filed  a  complaint  for 
declaratory  and  injimctive  relief  with 
the  Arizona  District  Court  on  August  25, 
1999,  which  asked  the  court  to  require 
the  Secretary  of  the  Interior  to  take 
action  on  the  petition.  We  published  the 
proposed  rule  to  list  the  Chiricahua 
leopard  frog  in  the  Federal  Register  on 
June  14,  2000  (65  FR  37343).  In  that 
same  rule  we  also  published  a  proposed 
special  rule  that  we  are  finalizing  as 
discussed  below. 

On  August  29,  2001,  the  Service 
annoimced  a  settlement  agreement  in 
response  to  litigation  by  the  Center  for 
Biological  Diversity,  the  Southern 
Appalachian  Biodiversity  Project,  and 
the  California  Native  Plant  Society. 
Terms  of  the  agreement  require  that  we 
submit  to  the  Federal  Register,  on  or 
before  June  6,  2002,  a  final  listing  and 
critical  habitat  decision  for  the 
Chiricahua  leopard  bog.  This  agreement 
was  entered  by  the  court  on  October  2, 
2001  {Center  for  Biological  Diversity,  et 
al.  v.  Norton.  Qv.  No.  01-2063  (JR) 
(D.D.C.)). 

Special  Rule 

Concurrently  with  publication  of  this 
final  rule  to  list  the  Chiricahua  leopard 
frog  as  threatened,  we  are  publishing  a 
special  rule  under  section  4(d)  of  the 
Act  to  amend  regulations  at  50  CFR 
.17.43.  The  special  nde  replaces  the 
Act's  general  prohibitions  against  take 
of  the  Chiricahua  leopard  frog  with 
special  measures  tailored  to  the 
conservation  of  the  species  on  all  non- 
Federal  lands.  Through  the  maintenance 
and  operation  of  the  stock  tanks  for 
cattle,  habitat  is  provided  for  the 
leopard  frogs,  hence  there  is  a 
conservation  benefit  to  the  species. 
Under  the  special  rule,  take  of 
Chiricahua  leopard  frog  caused  by 
livestock  use  of  or  maintenance 
activities  at  livestock  tanks  located  on 
private.  State,  or  Tribal  lands  would  be 
exempt  frtsm  section  9  of  the  Act.  See 
Summary  of  Factors  for  more 
information  on  take.  As  noted  above,  a 
livestock  tank  is  defined  as  an  existing 
or  futiu-e  impoundment  in  an  ephemeral 
drainage  or  upland  site  constructed 

[>riniarily  as  a  watering  site  for 
ivestock.  The  rule  targets  tanks  on 
private.  State,  and  Tribal  lands  to 
encoinage  landowners  and  ranchers  to 
continue  to  maintain  these  tanks  as  they 
provide  habitat  for  the  frogs.  Livestock 
use  and  maintenance  of  tanks  on 
Federal  lands  will  be  addressed  through 
the  section  7  process.  When  a  Federal 
action,  such  as  permitting  livestock 
grazing  on  Federal  lands,  may  affect  a 
listed  species,  consultation  between  us 
and  the  action  agency  is  required 
pursuant  to  section  7  of  the  Act.  The 


conclusion  of  consultation  may  include 
mandatory  changes  in  livestock 
programs  in  the  form  of  measiu-es  to 
minimize  take  of  a  listed  animal  or  to 
avoid  jeopardizing  the  continued 
existence  of  a  listed  species.  Changes  in 
a  proposed  action  resulting  from 
consultations  are  almost  always  minor. 
(See  oiu-  response  to  Issue  8  and  Factor 
A  in  the  Summary  of  Factors  for  further 
discussion.) 

Summary  of  Comments  and 
Recommendations 

In  the  June  14,  2000,  proposed  rule 
and  associated  notifications,  we 
requested  that  all  interested  parties 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  this  final  rule.  The 
conunent  period  for  the  proposed  rule 
was  initially  open  from  Jime  14  through 
September  12,  2000.  In  a  September  27, 
2000,  Federal  Register  notice  (65  FR 
58032),  we  reopened  the  comment 
period  from  September  27  through 
November  13,  2000,  announced  two 
public  hearings,  and  clarified  the 
proposed  special  rule  that  accompanied 
the  proposed  rule.  We  contacted  fom 
peer  reviewers;  appropriate  elected 
officials  irom  State,  Federal,  and  local 
governments;  Mexican,  Tribal,  Federal, 
and  State  agencies;  county  and  city 
governments;  scientific  organizations; 
and  other  interested  parties  and 
requested  that  they  comment.  We 
published  legal  notices  in  the  following 
newspapers  announcing  the  proposal 
and  inviting  conunent:  Arizona 
Business  Gazette  (July  6,  2000),  Tucson 
Citizen  (Jime  28,  2000),  Arizona  Daily 
Star  (Jime  28,  2000),  Albuquerque 
Journal  (June  28,  2000),  Albuquerque 
Tribune  (June  28,  2000),  Sierra  Vista 
Herald  (Jime  27,  2000),  Bisbee  Daily 
Review  (June  27,  2000),  Silver  City 
Daily  Press  (June  26,  2000),  and  the 
White  Mountain  Independent  (June  30, 
2000).  To  announce  the  reopening  of  the 
comment  period,  public  hearings,  and 
the  clarification  of  the  special  rule,  we 
published  legal  notices  in  the  Arizona 
Republic  (October  5.  2000),  Tucson 
Citizen  (October  2,  2000),  Arizona  Daily 
Star  (October  2,  2000),  Sierra  Vista 
Herald  (September  29,  2000),  Bisbee 
Daily  Review  (September  29,  2000), 
Silver  City  Daily  Press  (September  28, 
2000),  and  White  Mountain 
Independent  (October  3,  2000).  We 
received  23  comment  letters.  Nine  of 
these  opposed,  seven  supported,  and 
seven  were  neutral  on  the  proposed 
listing  action.  The  breakdown  of  the 
comments  included  two  from  Federal 
agencies,  two  from  State  agencies,  one 
from  a  County,  ten  from  organizations  or 
corporations,  and  eight  from 
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'mdividuals.  These  included  the  letters 
from  the  four  peer  reviewers  (two  from 
State  agencies  and  two  from 
individuals).  We  also  received  11 
requests  for  public  hearings.  In  response 
to  those  requests,  public  hearings  were 
held  in  Silver  City,  New  Mexico,  on 
October  10,  2000,  and  in  Bisbee, 
Arizona  on  October  11,  2000.  Thirteen 
people  attended  the  hearing  in  Silver 
City,  during  which  four  individuals  and 
two  representatives  of  organizations 
provided  oral  comments.  Six  people 
attended  the  hearing  in  Bisbee;  two 
individuals  provided  oral  comments.  In 
total,  four  of  the  commenters  at  the 
hearings  supported  and  one  opposed 
listing,  and  three  provided  additional 
information  or  asked  questions. 

We  updated  the  final  rule  to  reflect 
comments  and  information  we  received 
during  the  comment  period.  We  address 
opposing  comments  and  other 
substantive  comments  concerning  the 
rule  below.  Comments  of  a  similar 
nature  or  point  are  grouped  together 
(referred  to  as  "Issues"  for  the  purpose 
of  this  summary)  below,  along  with  our 
response  to  each. 

Issue  1 :  The  frog  should  be  protected 
under  a  conservation  agreement  in  lieu 
of  listing.  Several  commenters 
commented  that  the  Chiricahua  leopard 
frog  would  be  better  protected  under  a 
conservation  agreement  in  lieu  of  listing 
as  threatened.  Commenters  noted  that 
conservation  efforts  are  underway  for 
the  species  in  several  areas  that  could 
serve  as  models  for  conservation 
strategies  and  agreements,  and  that 
ranchers  and  others  are  more  likely  to 
work  with  the  Service  on  conservation 
if  the  species  is  not  listed. 

Response:  Valuable  conservation 
efforts  have  been  undertaken  for  the 
Chiricahua  leopard  frog  in  Arizona  on 
the  Tonto  National  Forest  near  Young 
(Sredl  and  Healy  1999),  in  the  San 
Bernardino  Valley  (Rosen  and  Schwalbe 
2000;  Biology  150,  Douglas  High  School 
1998),  and  Buenos  Aires  National 
Wildlife  Refuge  (Schwalbe  and  Rosen 
2001,  Schwalbe  et  al.  2000),  and  in  New 
Mexico  on  the  Mimbres  River,  as 
described  in  the  proposed  rule.  As 
mentioned  by  the  commenters,  these 
efforts  are  models  for  future 
conservation  of  the  species  and  we 
encourage  the  development  of  similar 
efforts  elsewhere  within  the  range  of  the 
frog.  However,  a  conservation  agreement 
is  unlikely  to  preclude  the  need  to  list 
this  particular  species  for  several 
reasons.  Conservation  agreements  are 
most  effective  when  there  is  a  good 
imderstanding  of  the  relationship 
between  habitat  management  and 
maintenance  of  the  species,  and  of  the 
specific  management  needed  to 


conserve  it.  As  discussed  in  the 
"Background"  section,  the  Chiricahua 
leopard  frog  is  declining,  but  the  causes 
of  the  declines  are  not  always  clear. 
Finding  solutions  to  two  of  the  primary 
identified  causes  of  decline,  disease  and 
predation  by  introduced  organisms,  will 
not  be  easy,  and  will  likely  involve 
considerable  research.  Implementing 
solutions  will  likely  require 
considerable  corrective  or  restorative 
actions.  However,  at  this  time  we  do  not 
know  how  to  address  these  serious 
threats  on  a  landscape  scale.  If  other 
factors,  such  as  climate  change,  UV-B 
radiation,  acid  rain,  or  airborne 
contaminants  from  copper  smelters  in 
Mexico,  are  contributing  to  the  decline 
of  the  species,  these  are  also  threats  for 
which  we  have  no  easy  solution,  and 
which  could  not  be  addressed 
adequately  in  a  conservation  agreement. 
Furthermore,  funding  is  not  available  to 
research,  develop,  and  coordinate 
comprehensive  solutions  to  problems 
facing  this  species,  let  alone  implement 
them  throughout  the  species'  extensive 
range:  The  primary  goal  of  a 
conservation  agreement,  whether  it  be  a 
candidate  conservation  agreement  with 
assurances  for  private  or  State 
landowners,  or  conservation  agreements 
with  Federal  agencies,  should  be  to 
reduce  threats  to  a  species  to  a  point 
where  listing  is  not  needed.  That  goal  is 
not  achievable  at  this  time.  To  conclude, 
a  conservation  agreement  in  lieu  of 
listing  is  not  appropriate  for  the 
Chiricahua  leopard  frog  for  the 
following  reasons:  (1)  Our  knowledge  of 
why  populations  have  declined  or 
disappeared  is  incomplete,  (2)  we  do 
not  know  how  to  alleviate  some  of  the 
major  identified  threats,  and  (3)  only 
limited  resources  are  available  to 
develop  or  implement  needed 
management.  We  commit  to  continue 
our  efforts  to  work  with  landowners  and 
encourage  involvement  in  conservation 
efforts  for  the  frog. 

Issue  2:  The  special  rule  should  be 
clarified  and  expanded.  One  commenter 
suggested  that  the  special  rule  be 
expanded  to  include  an  exemption  from 
section  9  of  the  Act  for  management  and 
operation  of,  and  sport  fishery  and 
angling  in,  all  artificial  and  managed 
water  bodies  on  all  State  and  Federal 
lands.  Another  commenter  requested 
that  the  special  rule  be  extended  to 
"acequias,"  which  is  a  name  used  for 
historical  irrigation  headwaters  and 
ditches  in  New  Mexico.  Other 
commenters  asked  that  we  extend  the 
rule  to  livestock  tanks  on  State  and 
Federal  lands,  as  well  as  private  and 
Tribal  lands. 

Response:  Extension  of  the  rule  to 
sport  fisheries  management  and  angling 


in  waters  occupied  or  potentially 
occupied  by  the  Chiricahua  leopard  frog 
is  also  not  appropriate.  Special  rules 
may  be  issued  by  the  Secretary  of  the 
Interior  pursuant  to  section  4(d)  of  the 
Act  when  such  regulation  is  deemed 
"necessary  and  advisable  to  provide  for 
the  conservation  of  the  species." 
Predation  by  nonnative  fishes,  some  of 
them  sport  fish,  is  a  potential  threat  to 
the  Chiricahua  leopard  frog.  Extension 
of  the  special  rule  to  sport  fisheries 
management  and  angling  would  thus 
not  be  consistent  with  the  conservation 
needs  of  the  Chiricahua  leopard  frog 
and  with  section  4(d)  of  the  Act. 
Extension  of  the  special  rule  to  acequias 
is  not  necessary  because  the  only  known 
current  or  historical  occurrence  of  a 
Chiricahua  leopard  frog  in  or  near  an 
acequia  is  at  a  spring  in  the  headwaters 
of  an  acequia  located  on  Bureau  of  Land 
Management  Ismds  in  Sierra  County. 
NM.  Any  work  at  this  site  must  be 
approved  by  the  Bureau  of  Land 
Management,  and  therefore  is  a  Federal 
action  that  would  be  evaluated  in 
consultation  pursuant  to  section  7  of  the 
Act.  As  a  result,  coverage  for  acequias 
under  the  special  rule  would  be 
duplicative  from  a  regulatory 
perspective. 

We  published  a  Federal  Register 
notice  (65  FR  58032)  on  September  27, 
2000,  clarifying  that  the  proposed 
special  rule  extends  to  operation  and 
maintenance  of  livestock  tanks  on 
private.  State,  and  Tribal  lands. 
Extension  to  tanks  or  other  bodies  of 
water  on  Federal  lands  is  imnecessary 
and  would  be  duplicative  from  a 
regulatory  perspective  because  the 
section  7  consultation  process  in  the  Act 
is  designed  to  efficiently  evaluate  effects 
to  listed  species  for  projects  such  as 
stock  tanks,  and  authorize  take,  if 
appropriate,  via  an  incidental  take 
statement  in  a  biological  opinion.  Since 
the  Chiricahua  leopard  frog  was 
proposed  for  listing,  we  have  conducted 
a  number  of  section  7  conferences  with 
the  Forest  Service  in  regard  to  grazing 
in  Chiricahua  leopard  frog  habitat.  None 
of  these  conferences  have  concluded 
that  grazing  would  jeopardize  the 
continued  existence  of  the  Chiricahua 
leopard  frog.  Where  grazing  would 
affect  occupied  habitat  we  have  in  some 
cases  anticipated  that  take  of  Chiricahua 
leopard  frogs  would  occur,  and 
included  measures  to  minimize  that 
take.  These  measures  have  included,  for 
instance,  guidelines  for  stock  tank 
maintenance,  guidelines  for  cleaning  or 
drying  equipment  and  gear  used  at  one 
tank  before  using  it  at  another  tank  as 
a  means  of  preventing  disease 
transmission,  and  preconstruction 
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surveys  for  frogs  in  areas  to  be  aifected 
by  range  improvement  projects.  In  no 
case  have  we  required  changes  in 
stocking  rates,  use  of  pastures,  or 
utilization  rates,  or  made  other  major 
modifications  to  livestock  operations 
during  the  section  7  process. 

Issue  3:  In  the  proposed  rule  we 
solicited  comment  on  the  desirability  of 
issiiing  a  special  riile  that  would  exempt 
activities  associated  with  conservation 
plans  that  promote  recovery  from  the 
section  9  take  prohibitions,  so  long  as 
the  plans  are  approved  by  us  and  the 
appropriate  State  game  and  fish  agency. 
Two  commenters  believed  that 
extending  the  special  rule  to  these 
circiunstances  would  be  beneficial  and 
would  likely  promote  recovery  efforts. 

Response:  We  did  not  expand  the 
special  rule  to  provide  coverage  for 
conservation  plans.  A  multi-party 
conservation  agreement  exists  for  this 
species  that  promotes  recovery  and  was 
approved  by  us  and  AGFD;  thus,  it 
could  serve  as  a  model  conservation 
plan  element  of  a  special  rule.  We  want 
to  encourage  to  the  fullest  extent 
possible  cooperative  conservation 
planning  and  implementation  such  as 
the  efforts  described  above.  However, 
we  believe  we  can  provide  technical 
assistance,  all  necessary  permits,  and  in 
many  cases,  limited  funding  to  support 
these  activities  in  the  absence  of  a 
special  rule.  For  example,  we  are 
•  providing  funding  through  AGFD  for 
development  of  a  safe  harbor  agreement 
to  address  conservation  planning  by  the 
Malpai  Borderlands  Group  in 
southeastern  Arizona  and  southwestern 
New  Mexico.  In  summary,  coverage  of 
conservation  planning  imder  the  special 
rule  is  not  needed  to  allow  ciurent 
efforts  to  proceed  and  to  promote  and 
permit  future  conservation. 

Issue  4:  One  commenter  noted  that 
the  taxonomy  of  the  Ramsey  Ganyon 
leopard  frog  is  in  question,  and  it  could 
be  subsumed  into  Rana  chiricahuensis. 

Response:  If  a  peer-reviewed  paper  is 
published  in  a  scientific  journal  that 
subsumes  that  species  into  Rana 
chiricahuensis,  we  will  promptly  work 
with  our  partners  in  that  conservation 
agreement  to  put  in  place  safe  harbor 
agreements,  habitat  conservation  plans, 
and  other  regulatory  tools  as  needed  to 
maintain  the  successful  continuity  of 
the  program  and  ensure  our  partners  do 
not  face  legal  vulnerability  as  a  result  of 
their  efforts  to  conserve  this  frog. 

Issue  5:  Information  is  inadequate  to 
support  listing  the  Ghiricahua  leopard 
frt^.  Several  commenters  believed  that 
the  status  information  on  the  Ghiricahua 
leopard  frog  is  inadequate  to  support 
listing  the  species  as  threatened. 
Gommenters  pointed  to  numerous 


places  in  the  proposed  rule  where  we 
state  that  specific  factors  may  be  a 
threat,  but  few  if  any  supportive  data 
exist.  Several  commenters  believed 
surveys  were  inadequate  to  quantify 
whether  declines  have  occiirred.  They 
believed  the  frog  could  occur  at  many 
unsurveyed  sites,  particularly  on  private 
lands,  and  thus  not  be  in  danger  of 
extinction.  Gommenters  noted  that  over 
12,000  stock  tanks  are  located  within 
watersheds  occupied  by  the  frog  in 
Arizona,  and  over  10,000  in  New 
Mexico,  but  only  several  dozen  have 
been  surveyed.  One  commenter 
questioned  the  qualifications  of 
researchers  cited,  and  others  stated  the 
listing  should  be  based  on  peer- 
reviewed  science.  One  commenter 
thought  systematic  or  intensive  surveys 
must  be  conducted  in  Mexico  prior  to 
listing.  Another  asked  if  studies  had 
been  completed  to  determine  whether 
observed  declines  in  Ghiricahua  leopard 
frog  populations  are  natural  fluctuations 
or  long-term  trends. 

Response:  Ghiricahua  leopard  frogs 
are  difficult  to  identify,  thus  some 
survey  data  may  be  in  error.  The  data 
standard  upon  which  a  listing  decision 
must  be  based  is  stated  at  section 
4(b)(1)(A)  of  the  Act:  Listings  shall  be 
made  "solely  on  the  basis  of  the  best 
scientific  and  commercial  data 
available."  In  evaluating  the  status  of 
the  Ghiricahua  leopard  in  the  proposed 
rule,  the  preferable  data  to  use  is  found 
in  peer-reviewed  scientific  joiunals, 
followed  by  other  peer-reviewed 
published  or  unpublished  reports,  non 
peer-reviewed  reports  by  experts  on  the 
species,  other  reports  available  to  us, 
and  personal  communications.  For  the 
development  of  this  rule,  the  relied- 
upon  information  consisted  mostly  of 
peer-reviewed  reports,  most  of  which 
are  unpublished.  In  some  cases  the  best 
information  available  was  personal 
communications  with  experts  on  the 
species.  Relatively  few  peer-reviewed 
scientific  journal  articles  have  been 
published  specifically  about  the  status 
of  the  Ghiricahua  leopard  frog. 

Although  few  peer-reviewed  journal 
articles  are  available,  there  is  a  wealth 
of  information  about  declines  and,  to  a 
lesser  extent,  causes  of  decline  of  the 
Ghiricahua  leopard  frog  in  the  United 
States.  Historical  distribution  was  well- 
explored,  particularly  in  the  1960s  and 
1970s,  when  researchers  were  sorting 
out  the  taxonomy  of  southwestern 
leopard  frogs  (Pace  1974,  Platz  and  Platz 
1973,  Mecham  1968).  This  intensive 
work  occiured  in  the  context  of  nearly 
100  years  of  collections  in  Arizona  and 
New  Mexico,  resulting  in  leopard  frogs 
being  well-represented  in  museum 
collections  (Rosen  et  al.  1996b,  Fritts  et 


al.  1984).  Fritts  et  al.  (1984)  list  61  sites 
for  Ghiricahua  leopard  frog  in  New 
Mexico.  Sredl  et  al.  (1997)  list  147 
historic  sites  for  Arizona. 

Declines  in  southwestern  leopard 
&t>gs  and  other  ranid  frogs  were  first 
noted  in  the  1970s  (Hale  and  May  1983), 
and  in  the  early  1980s  an  effort  was 
initiated  to  document  the  decline  and 
identify  causes  (Glarkson  and 
Rorabaugh  1989,  Rosen  and  Schwalbe 
1988.  Glarkson  et  al.  1986,  Fritts  et  al. 
1984).  In  1990,  AGFD  hired  a  leopard 
frog  projects  coordinator,  and  since  that 
time,  the  AGFD  hasr  devoted  a  full-time 
team  of  herpetologists  to  track  the  status 
and  implement  conservation  of 
Arizona's  ranid  frogs.  Status  work 
accomplished  from  1990  to  1997  by  the 
AGFD  in  Arizona  is  summeuized  by 
Sredl  et  al.  (1997),  and  included 
intensive  frog  inventories  at  75  percent 
of  historical  Ghiricahua  leopard  frog 
sites  as  well  as  many  other  wetland  sites 
in  Arizona.  This  work  occurred  at  the 
same  time  others  were  searching  for 
leopard  frogs  at  new  and  historical 
Ghiricahua  leopard  frog  sites  in  Arizona 
(e.g.  Rosen  et  al.  1996a&b,  1994,  Snyder 
et  al.  1996.  Fernandez  and  Rosen  1996, 
Fernandez  and  Bagnara  1995.  Zweifel 
1995,  Hale  1992,  Glarkson  and 
Rorabaugh  1991.  Wood  1991). 

In  New  Mexico.  Scott  (1992) 
thoroughly  siuveyed  potential 
Ghiricahua  leopard  frog  habitats  in 
southwestern  New  Mexico.  Jennings 
(1995)  surveyed  50  (82  percent)  of  the 
61  historic  sites  identified  by  Fritts  et  al. 
(1984)  as  well  as  22  other  wetland  sites. 
Additional  surveys  have  been 
conducted  since  Jennings'  work  by  New 
Mexico  Department  of  Game  and  Fish, 
the  Gila  National  Forest,  Barney 
Tomberlin,  Bureau  of  Land 
Management,  the  Animas  Foiuidation, 
Andy  Holycross,  personnel  at  the 
Ladder  Ranch,  and  others,  as 
summarized  in  Table  4  of  Painter 
(2000).  Since  the  proposed  rule  was 
published,  Forest  Service  biologists 
have  become  more  aware  of  the  species 
and  have  been  looking  for  leopard  frogs 
throughout  the  forests  of  Arizona  and 
New  Mexico.  The  surveys  upon  which 
this  rule  is  based  were  conducted  by 
qualified  biologists,  and  the  majority 
were  by  experts  on  the  species. 

In  summary,  more  than  75  percent  of 
the  historical  sites  have  been  resurveyed 
for  Ghiricahua  leopard  frogs.  Frogs  were 
not  found  at  more  than  75  percent  of 
those  resurveyed  sites.  We  acknowledge 
that  the  species  probably  occurs  at  some 
unsiu^eyed  sites.  However,  the  results 
of  the  historical  site  siuveys  present  a 
convincing  argument  that  the  species  is 
declining  across  its  range  in  Arizona 
and  New  Mexico.  Fiulhermore,  every 
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recent  report  that  discusses  the  status  of 
the  species  concludes  it  is  in  decline.  As 
discussed  in  the  "Background"  section, 
the  frog's  apparent  disappearance  from 
significant  portions  of  its  range  argues 
that  the  declines  are  not  the  result  of 
normal  population  fluctuations,  but 
represent  real,  regional  declines  and 
loss  of  populations  and 
metapopulations,  Gommenter's 
contention  that  only  a  small  percentage 
of  stock  tanks  in  Arizona  and  New 
Mexico  have  been  surveyed  for 
Ghiricahua  leopard  frogs  is  inaccurate. 
Many  of  the  historical  and  new  sites 
that  have  been  surveyed  for  frogs  are 
stock  tanks.  Also,  only  a  small 
percentage  of  stock  tanks  have  6Uiy 
potential  to  support  populations  of  this 
frog.  These  are  stock  tanks  within  the 
range  of  the  bog,  bom  1,000  to  2,710  m 
(3,280-8,890  ft)  in  elevation,  and  which 
hold  water  most  of  the  time.  Sinveys  for 
frogs  have  focused  on  this  category  of 
stock  tank.  The  potential  for  finding 
many  new  populations  on  private  lands 
is  small,  because  most  of  the  habitat  and 
potential  habitat  of  the  Ghiricahua 
leopard  frog  occurs  on  National  Forests. 
Two  of  the  most  important  private 
parcels  within  the  range  of  the  frog 
(Gray  Ranch  and  Ladder  Ranch  in  New 
Mexico)  have  been  recently  surveyed  for 
frogs. 

Gommenters  accinately  identified  a 
gap  in  our  knowledge  of  the  species' 
status  in  Mexico.  As  discussed  in  the 
"Background"  section,  limited  surveys 
have  been  conducted  in  Mexico,  and 
unresolved  taxonomic  questions  and 
possible  misidentification  of  frt>gs  are 
apparent  problems.  However,  declines 
or  the  causes  of  decline  do  not  stop  at 
the  international  boundary  as  shown  by 
the  fact  that  the  Mexican  Government 
considers  the  Ghiricahua  leopard  frog  a 
threatened  species  (Secretario  de 
DesarroUo  Social  1994).  Our  designation 
of  the  bog  as  a  threatened  species  is 
consistent  with  the  findings  of  Mexican 
biologists  and  the  Mexican  Government. 

Gommenters  are  also  correct  in  stating 
that  research  into  the  causes  of 
population  loss  and  decline  are 
incomplete,  and  compelling  evidence 
linking  declines  with  causal  factors  is 
often  missing  or  speculative.  However, 
as  discussed  in  the  "Backgroimd" 
section  and  the  "Summary  of  Factors 
Affecting  the  Species"  section, 
abimdant  data  support  the  contention 
that  populations  of  Ghiricahua  leopard 
frogs  are  eliminated  by  a  variety  of 
introduced,  nonnative  vertebrate  and 
invertebrate  predators,  and  that  these 
predators  are  widespread  in  Arizona 
and  New  Mexico.  However,  Ghiricahua 
leopard  frogs  have  disappeared  from 
many  locations  where  noimadve 


predators  are  absent  and  no  other  causes 
of  extirpation  are  apparent. 
Ghytridiomycosis  has  played  a  part  in 
these  mysterious  declines,  but  a  myriad 
of  other  causal  factors  may  be  involved 
as  well.  As  a  result,  discussions  of  the 
threats  to  the  species  herein  are 
appropriately  and  often  punctuated  by 
uncertainty  qualifiers  such  as  "may" 
and  "could."  The  fact  that  we  cannot 
always  identify  the  causes  of  decline 
does  not  negate  a  large  body  of  evidence 
that  the  species  is  declining  and 
threatened  throughout  a  significant 
portion  of  its  range,  and  thus  warrants 
listing. 

Issue  6:  Peer  reviews  and  regulatory 
compliance  documents  should  be  made 
available  for  public  review  and 
comment  prior  to  making  a  listing 
decision.  Several  commenters  stated 
that  peer  reviews  and  regulatory 
compliance  documents  should  be  made 
available  to  the  public  for  review  and 
comment  before  a  final  decision 
regarding  listing. 

Response:  In  accordance  with  policy 
promulgated  July  1.  1994  (59  FR  34270). 
we  solicited  the  expert  opinions  of  four 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses,  including  input  of 
appropriate  experts  and  specialists.  Ova 
four  peer  reviewers  submitted 
conunents  during  the  public  comment 
periods.  As  stated  in  the  proposed  rule, 
these  and  other  comments  received 
were  and  still  are  available  for  public 
review.  Although,  if  individual 
respondents  request  that  we  withhold 
their  home  address  or  identity,  we 
honor  such  requests  to  the  extent 
allowable  under  the  law.  Public  review 
and  comment  was  and  is  possible,  but 
any  such  comments  would  need  to  have 
been  submitted  during  a  comment 
period  to  be  included  in  the 
adnunistrative  record  and  considered  in 
oin  listing  decision.  We  frequently 
reopen  comment  periods  if  needed  to 
include  substantive  comments  in  the 
administrative  record;  however,  we  did 
not  receive  any  conmients  after  the  close 
of  the  second  and  last  comment  periods; 
thus  there  was  no  need  to  reopen  the 
comment  period. 

In  the  issuance  of  rules  under  the  Act 
we  are  required  to  ensure  compliance 
with  applicable  regulations.  Required 
determinations  under  these  regulations 
were  presented  in  the  proposed  rule  for 
the  Paperwork  Reduction  Act  of  1995 
and  Givil  Justice  Reform  Executive 
Order.  Our  determinations  under  these 
regulations  were  available  for  comment; 


however,  we  received  no  comments 
pertaining  to  them. 

We  also  indicated  in  the  proposed 
rule  that  we  would  publish  an  analysis 
of  how  the  special  rule  complies  with 
various  laws  and  Executive  Orders. 
However,  these  regulations  and 
Executive  Orders,  which  include  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  the  Regulatorv'  Flexibility 
Act,  Executive  Order  12866  (Regulatory 
Planning  and  Review),Unfunded 
Mandates  Reform  Act,  Executive  Order 
12630  (Takings  Assessment),  Executive 
Order  13132  (Federalism),  and 
Executive  Order  13211  (dealing  with 
regulations  that  significantiy  affect 
energy  supply,  distribution,  and  use), 
address  economic  and  other  issues  not 
related  to  science.  Section  4(a)  of  the 
Act  requires  that  listing  decisions  be 
made  solely  on  the  best  scientific  and 
commercial  (i.e.,  trade)  data  available. 
Therefore  Section  4(a)  of  the  Act 
supersedes  the  Executive  Orders  and 
statutes  listed  above  which  would 
otherwise  require  the  Service  to 
consider  economic  and  other  aspects  of 
the  special  rule  as  an  integral  part  of  the 
listing  decision.  As  a  result,  Service 
policy,  as  outlined  in  the  Endangered 
Species  Listing  Handbook,  1994, 
indicates  that  special  rules  being 
published  contemporaneously  with  a 
listing  do  not  include  an  analysis  of 
these  various  laws  and  Executive 
Orders.  Thus,  the  Service  will  not  be 
publishing  an  analysis  of  how  this 
special  rule  complies  with  these  various 
laws  and  Executive  Orders. 

Issue  7:  One  commenter  asked  how 
the  rule  will  affect  the  quality  of  the 
himian  envirorunent,  particularly  how 
industry  and  recreation  will  be  affected. 

Response:  This  is  a  question  typically 
addressed  in  National  Environmental 
Policy  Act  (NEPA)  dociunents.  As  stated 
herein  and  in  the  proposed  rule,  NEPA 
dociunents  are  not  required  in 
connection  with  regulations  such  as  this 
adopted  pursuant  to  section  4(a)  of  the 
Act. 

Issue  8:  Listing,  even  with  adoption  of 
the  special  rule,  will  imnecessarily 
burden  or  threaten  the  livelihood  of 
ranchers  and  cattie  operations.  Several 
commenters  were  concerned  that 
regulations  put  in  place  by  listing  the 
Ghiricahua  leopard  frog  would  add 
additional  burden  to  an  already  over- 
regulated  livestock  industry.  One 
commenter  believed  listing  the  frog 
would  result  in  elimination  of  grazing 
on  Federal  lands.  Another  commenter 
was  concerned  that  listing  could  result 
in  different  management  of  stock  tanks 
on  private  versus  Federal  lands  within 
the  same  ranch,  causing  management 
and  resource  conflicts.  One  commenter 
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was  concerned  that  the  rights  of  Federal 
livestock  permittees  are  not  guaranteed 
in  the  section  7  process. 

Response:  We  recognize  the 
importance  of  stock  tanks  as  habitat  for 
the  Chiricahua  leopard  frog.  Stock  tanks 
are  small  earthen  ponds  created  when  a 
rancher  builds  up  a  barrier  of  soil  to 
capture  water  from  a  small  drainage 
area.  These  tanks  would  not  have  been 
built  nor  maintained  without  active 
grazing  programs  and  viable  ranches. 
Although  Uvestock  programs  help  create 
and  maintain  habitat,  as  discussed  in 
the  "Smnmary  of  Factors  Affecting  the 
Species"  section,  some  adverse  effects 
can  occur  from  grazing  programs,  such 
as  watershed  degradation,  riparian 
habitat  loss,  trampling  of  frogs,  eggs, 
and  tadpoles,  and  spread  of  disease. 
When  a  Federal  action,  such  as 

Ermitting  Uvestock  grazing  on  Federal 
ids,  may  affect  a  listed  species, 
consultation  between  us  and  the  action 
agency  is  required  pursuant  to  section  7 
of  the  Act.  The  conclusion  of 
consultation  may  include  mandatory 
changes  in  livestock  programs  in  the 
form  of  measures  to  minimize  take  of  a 
listed  animal  or  to  avoid  jeopardizing 
the  continued  existence  of  a  listed 
species.  Changes  in  a  proposed  action 
resulting  from  consultations  are  almost 
always  minor.  Since  the  Chiricahua 
leopard  frog  was  proposed  for  listing, 
we  have  conducted  a  niunber  of  section 
7  conferences  with  the  Forest  Service  in 
regard  to  grazing  in  Chiricahua  leopard 
frog  habitat.  None  of  these  conferences 
have  concluded  that  grazing  would 
jeopardize  the  continued  existence  of 
the  Chiricahua  leopard  frog.  Where 
grazing  would  affect  occupied  habitat 
we  have  in  some  cases  anticipated  that 
take  of  Chiricahua  leopard  frogs  would 
occin,  and  included  measures  to 
minimize  that  take.  These  measures 
have  included,  for  instance,  guidelines 
for  stock  tank  maintenance,  guidelines 
for  cleaning  or  drying  equipment  and 
gear  used  at  one  tank  before  using  it  at 
another  tank  as  a  means  of  preventing 
disease  transmission,  and 
preconstruction  surveys  for  frogs  in 
areas  to  be  affected  by  range 
improvement  projects.  In  no  case  have 
we  required  changes  in  stocking  rates, 
use  of  pastures,  or  utilization  rates,  or 
made  other  major  modifications  to 
Uvestock  operations  during  the  section 
7  process. 

We  cannot  predetermine  the  outcome 
of  section  7  consultations,  but  because 
the  Chiricahua  leopard  frog  coexists 
with  grazing  throughout  its  range,  we 
believe  the  likelihood  of  a  biological 
opinion  with  a  jeopardy  conclusion  is 
low.  In  those  cases  in  which  we 
anticipate  that  take  of  Chiricahua 


leopard  frt>gs  would  occur,  any 
reasonable  and  prudent  measures,  along 
with  terms  and  conditions,  identified  to 
minimize  take  cannot  alter  the  basic 
design,  location,  scope,  duration,  or 
timing  of  an  action  and  may  involve 
only  minor  changes  (50  CFR 
402.14(i)(2)).  A  permittee  can  ensure 
that  his  or  her  rights  and  concerns  in  the 
section  7  consultation  process  are 
addressed  to  the  maximum  extent 
possible  under  the  law  by  applying  for 
appUcant  status  with  the  action  agency 
pursuant  to  50  CFR  402.14.  AppUcant 
status  guarantees  permittees  certain 
rights  in  the  section  7  process,  such  as 
submitting  information,  having  veto 
power  over  requests  for  extensions  of 
the  consultation  period  beyond  60  days, 
and  reviewing  and  commenting  on  draft 
biological  opinions. 

In  regard  to  grazing  activities  on  non- 
Federal  lands,  the  special  rule  provides 
an  exemption  from  the  section  9  take 
prohibitions  for  operation  and 
maintenance  of  stock  tanks.  These  are 
the  ranching  activities  on  non-Federal 
lands  most  likely  to  take  a  Chiricahua 
leopard  frog.  By  providing  this 
exemption,  we  acknowledge  the 
importance  of  these  tanks  to  the 
conservation  of  the  species,  and  that 
populations  of  frogs  can  coexist  with 
use  and  maintenance  of  the  tanks.  If 
other  non-Federal  ranching  activities 
may  result  in  take  of  Chiricahua  leopard 
frogs,  these  activities  may  be  permitted 
by  the  Service  by  issuance  of  an 
incidental  take  permit  to  the  landowner 
pursuant  to  section  10(a)(1)(B)  of  the 
Act. 

Issue  9:  One  commenter  beUeved  that 
our  assertion  in  the  proposed  rule  that 
tadpoles  may  be  trampled  by  catUe  is 
overly  speculative. 

Response:  There  are  no  observations 
of  trampling  that  we  are  aware  of  with 
regard  to  grazing  of  cattle  and 
Chiricahua  leopard  frogs.  However,  in 
southeastern  Idaho,  himdreds  of 
metamorphosing  western  toads  [Bufo 
boreas)  were  trampled  when  a  large 
herd  of  sheep  were  driven  through  a 
pond  that  had  dried  4  days  earlier.  The 
majority  of  the  yoimg  toads  at  the  pond 
were  left  dead  or  dying;  however,  at 
least  some  adult  toads  escaped  injury  by 
hiding  under  logs  or  in  rodent  biuxows 
(Bartelt  1998).  Nevertheless,  we  believe 
this  observation  from  Idaho  supports 
our  contention  that  certain  life  stages  of 
the  Chiricahua  leopard  frog  are  probably 
trampled  by  catUe  at  Uvestock  tanks  and 
in  other  habitats  where  cattie  have 
access  to  aquatic  habitats  used  by  this 
frog.  Discussions  in  the  "Summary  of 
Factors  Affecting  the  Species"  section 
describe  other  ways  that  direct  mortaUty 
of  frt>gs  may  occur  from  Uvestock 


grazing.  Despite  these  potentially 
adverse  effects  from  livestock  grazing, 
we  recognize  the  importance  of  stock 
tanks  as  providing  additional  habitat  for 
the  Chiricahua  leopard  frog  and  find 
that  an  overall  conservation  benefit 
occurs  from  the  maintenance  of  these 
stock  tanks.  We  do  not  believe  that 
cattie  trampling  alone  would  lead  to  the 
extirpation  of  a  population  of 
Chiricahua  leopard  frogs. 

Issue  9:  We  aid  not  follow  regulations 
pertaining  to  required  notifications  and 
public  participation.  One  commenter 
stated  that  we  did  not  provide  notice  of 
the  proposed  rule  to  State  agencies  and 
coimtries,  or  publish  a  summary  in  each 
area  in  which  the  frog  occuirs,  in 
accordance  v«th  16  U.S.C.  1533(b)(5). 
Another  commenter  believed  we  did  not 
provide  for  adequate  public 
participation  in  the  rulemaking  process, 
and  criticized  us  for  only  providing  12 
to  15  days  notice  of  the  public  hearings. 
Commenters  contend  that  hearings  were 
held  at  night  in  driving  rain  storms, 
which  was  inconvenient,  and  notices  of 
extension  of  the  comment  period 
included  2  deadline  dates,  which  was 
confusing. 

Response:  Procedures  for  public 
participation  and  review  in  regard  to 
proposed  rules  are  defined  at  section 
4(b)(5)  of  the  Act.  50  CFR  424,  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.),  and  other  applicable  law. 
In  response  to  commenters'  specific 
conunents,  notice  of  publication  of  the 
proposed  rule,  which  included  a  web 
address  where  the  rule  could  be  viewed 
or  downloaded,  was  mailed  on  June  20. 
2000,  from  our  Phoenix  Office  to  149 
agencies,  organizations,  and 
individuals,  including  3  Arizona  State 
agencies  and  3  New  Mexico  State 
agencies,  and  a  Federal  and  State  agency 
in  Mexico.  Summaries  of  the  proposed 
rule  were  published  in  the  form  of  legal 
notices  in  9  newspapers  in  Arizona  and 
New  Mexico,  as  described  in  the 
beginning  of  this  section.  We  also 
provided  news  releases  to  newspapers 
and  news  services,  and  a  number  of 
newspaper  articles  were  published 
describing  the  frog,  its  status,  and  the 
proposed  rule.  Similar  notifications 
were  provided  for  the  reopening  of  the 
comment  period. 

Weather  may  have  been  a  factor  in  the 
low  turnout  at  the  pubUc  hearing  in 
Bisbee,  AZ.  As  the  commenter  noted, 
heavy  rain  may  have  kept  some  people 
from  coming,  especially  if  they  had  to 
drive  more  than  a  few  miles.  In  contrast, 
the  weather  in  Silver  City,  NM,  was 
good  on  the  day  of  the  hearing.  We  held 
the  hearings  in  the  evening  (7:00-9:00 
p.m.)  because  most  people  work  or  have 
other  commitments  during  the  day.  The 
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September  27,  2000,  Federal  Register 
included  two  notices  of  the  reopening  of 
the  comment  period,  aimoimcement  of 
the  public  hearings,  and  clarification  of 
the  special  rule.  The  first  stated  the 
comment  period  was  reopened  until 
November  13,  2000;  the  second  stated 
comments  were  due  on  October  27, 
2000.  We  accepted  conunents  until 
November  13,  and  we  did  not  receive 
any  comments  after  the  close  of  the 
comment  period.  We  made  it  clear  at  the 
public  hearings  and  in  the  legal  notices 
and  news  releases  announcing  the 
hearings  that  the  conunent  period  was 
open  until  November  13.  We  agree  that 
this  may  have  been  confusing  to  some 
people,  but  if  someone  had  only  seen 
the  Federal  Register  notice  that 
comments  were  due  October  27,  and 
submitted  comments  in  accordance  with 
that  incorrect  notice,  their  comments 
were  still  accepted  and  entered  into  the 
administrative  record. 

Public  notices  were  published  in 
Bisbee,  AZ,  and  Silver  City,  NM,  12 
days  prior  to  the  public  hearings  in 
those  cities.  A  Federal  Register  notice 
announcing  the  reopening  of  the 
conunent  period,  the  public  hearing, 
and  a  clarification  of  the  special  rule 
was  published  13  days  prior  to  the 
hearing  in  Silver  City  and  14  days  prior 
to  the  hearing  in  Bisbee.  We  believe  on 
the  whole  the  public  had  ample  notice 
of  the  hearings  and  ample  opportunity 
to  comment  on  the  rule,  both  orally  at 
public  hearings  and  in  written 
comments.  The  Act  only  requires  that 
one  public  hearing  be  held,  if  requested 
(section  4(b)(5)(E)).  We  held  two 
hearings.  Notification  was  provided 
both  in  the  Federal  Register  and  in 
newspaper  notices  in  seven  newspapers. 
We  also  sent  a  news  release  to  45  news 
outiets  servicing  communities  in  the 
historical  range  of  the  Chiricahua 
leopard  frog,  and  we  published  articles 
on  October  5,  2000,  in  Bisbee,  AZ,  and 
October  2,  2000,  in  Silver  City,  NM, 
announcing  the  hearings  and  discussing 
the  proposed  rule.  On  September  27, 
2000.  we  mailed  an  announcement  of 
the  hearings,  reopening  of  the  comment 
period,  and  clarification  of  the  proposed 
special  rule  to  163  individuals, 
organizations,  and  government  agencies 
within  the  historical  range  of  the  frog. 
Fxuthermore.  oin  regulations  only 
requires  a  60-day  comment  period  on 
proposed  rules  (50  CFR  424.16  (c)(2)). 
The  comment  period  on  the  Chiricahua 
leopard  frog  proposed  rule  was  initially 
open  for  120  days,  and  then  reopened 
for  45  days,  for  a  total  of  165  days.  In 
conclusion,  we  maintain  that  the  public 
had  ample  opportimity  to  comment  on 
the  proposed  rule,  and  ample 


notification  that  conunents  were  being 
solicited. 

Issue  10:  Critical  habitat  should  be 
designated.  Conunenters  stated  that, 
without  critical  habitat,  section  7  wiU 
only  protect  currently  occupied  habitat, 
which  is  insufficient  for  medium-  or 
long-term  survival  of  the  species.  One  of 
our  peer  reviewers  suggested  we 
designate  only  the  unoccupied  major 
recovery  areas  as  critical  habitat.  The 
reviewer  argues  that  if  only  major, 
unoccupied  recovery  areas  are 
designated  as  critical  habitat,  these  areas 
and  their  recovery  potential  would  be 
protected  under  the  section  7 
consultation  regiilations,  but  the 
location  of  occupied  sites  would  not  be 
revealed.  The  reviewer  recommends 
several  valley  bottom  cienega  complexes 
and  montane  canyons  in  southeastern 
Arizona  for  designation  as  critical 
habitat. 

Response:  Out  rationale  for 
determining  that  designation  of  critical 
habitat  is  not  prudent  is  grounded  in  the 
concern  that  publication  of  maps  and 
locations  of  Chiricahua  leopard  frogs 
will  increase  threats  of  collection, 
vandalism,  and  disease  transmission  for 
this  species  (see  the  "Critical  Habitat" 
section  of  this  rule).  These  threats 
would  only  be  a  concern  where  the  frog 
actually  occurs. 

The  Chiricahua  leopard  frog  is  largely 
absent  from  rivers,  springs,  cienegas, 
and  other  valley  wetlands,  as  well  as 
many  of  the  major  montane  canyons  of 
southeastern  Arizona.  Historically,  these 
areas  were  probably  very  important  and 
may  have  contained  the  largest,  most 
stable  populations  of  the  Chiricahua 
leopard  frog  in  southeastern  Arizona. 
Most  are  now  dominated  by  nonnative 
predators  that  have  apparently  excluded 
the  Chiricahua  leopard  frog  (Rosen  et  al. 
in  press.  1996a.  1994).  This  scenario  has 
been  repeated  elsewhere  within  the 
range  of  the  Chiricahua  leopard  frog. 

Critical  habitat  is  habitat  that  is 
essential  to  the  conservation  of  the 
species  (section  3  of  the  Act;  see 
"Critical  Habitat"  section  herein). 
Because  of  the  presence  of  a  variety  of 
normative  predators,  most  of  the  sites 
suggested  by  the  reviewer  for 
designation  of  critical  habitat  do  not 
currentiy  contain  features  that  are 
essential  to  the  conservation  of  the 
Chiricahua  leopard  frog.  Whether  these 
sites  are  capable  of  being  restored  is 
unknown.  The  presence  of  a  variety  of 
nonnative  predators  with  very  different 
life  histories  make  restoration  especially 
challenging.  For  example,  although 
bullfrogs  can  be  eliminated  from  small, 
simple  aquatic  systems  (Schwalbe  and 
Rosen  2001.  Schwalbe  et  al.  2000).  we 
ciurentiy  do  not  know  how  to  remove 


them  from  large,  complex  aquatic 
systems.  We  also  do  not  know  how  to 
control  crayfish,  even  on  a  relatively 
small  scale,  and  both  the  bullfrog  and 
crayfish  can  live  in,  at  least  for  a  while, 
and  disperse  through  terrestrial  habitats. 
Our  ability  to  control  normative  fish  is 
better,  but  accomplishing  fish  control  in 
a  large  system  would  be  challenging,  at 
best.  A  further  problem  would  be 
preventing  the  reintroduction  of  these 
species,  if  we  were  successful  at 
initiaUy  removing  them.  As  a  result,  we 
do  not  know  if  the  areas  described  by 
the  reviewer  can  ever  support 
Chiricahua  leopard  frtigs  in  the  future, 
and  thus  whether  they  are  essential  for 
the  conservation  of  the  species  is 
questionable.  If  we  were  successful  at 
eliminating  nonnative  predators  and 
Chiricahua  leopard  frogs  recolonized  or 
were  reestablished  in  these  areas,  then 
our  concern  about  vandalism, 
collection,  and  disease  transmission 
would  extend  to  these  areas,  as  weU  as 
the  sites  occupied  today,  and  our 
rationale  for  not  designating  critical 
habitat  in  currentiy  occupied  sites 
would  extend  to  these  newly-occupied 
habitats. 

In  the  absence  of  critical  habitat 
designation,  many  of  the  areas  referred 
to  by  the  peer  reviewer  will  be  protected 
as  a  result  of  the  presence  of  other 
critical  habitat  designations  and  listed 
species  that  require  healthy  riparian 
systems,  special  management  that  is 
typically  extended  to  riparian  and 
aquatic  sites  on  Forest  Service  and 
Bureau  of  Land  Management  lands,  and 
protection  afforded  by  section  404  of  the 
Clean  Water  Act  and  other  regulations. 
In  addition,  if  a  site  has  potential  to 
support  Chiricahua  leopard  frogs,  and 
the  species  may  be  present,  a  Federal 
action  agency  should  still  consult  with 
us  pursuant  to  section  7  of  the  Act  if  the 
actions  of  that  agency  may  affect  the 
survival  or  recovery  of  the  frog  via 
effects  to  its  habitat. 

In  time,  our  ability  to  control 
nonnative  predators  should  improve, 
and  our  imderstanding  of  the 
conservation  needs  of  the  Chiricahua 
leopard  frog  will  be  honed.  The  need  for 
critical  habitat  will  be  revisited  during 
preparation  of  a  recovery  plan  for  the 
species,  and  if  new  information 
becomes  available  suggesting 
designation  of  critical  habitat  is 
prudent,  we  may  revisit  a  critical  habitat 
designation  at  that  time. 

Peer  Review 

In  accordance  with  oin  July  1, 1994 
(59  FR  34270).  Interagency  Cooperative 
Policy  on  Peer  Review,  we  requested  the 
expert  opinions  of  four  independent 
speciaUsts  regarding  pertinent  scientific 
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or  commercial  data  and  assumptions 
relating  to  supportive  biological  and 
ecological  information  in  the  proposed 
rule.  The  purpose  of  such  review  is  to 
ensure  that  the  listing  decision  is  based 
on  scientifically  sound  data, 
assiunptions,  and  analyses,  including 
input  of  appropriate  experts  and 
specialists. 

We  requested  four  individuals  who 
possess  expertise  on  Chiricahua  leopard 
bog  natural  history  and  ecology  to 
review  the  proposed  rule  and  provide 
any  relevant  scientific  data  relating  to 
taxonomy,  distribution,  or  to  the 
supporting  biological  data  used  in  our 
analyses  of  the  listing  factors.  We 
received  peer  reviews  £rom  all  entities 
(including  AGFD).  All  agreed  that  the 
Chiricahua  leopard  frog  is  in  decline 
over  all  or  significant  portions  of  its 
range  and  faces  considerable  threats 
where  it  still  exists.  AGFD  favored 
conservation  agreements  over  Federal 
Usting  as  a  means  to  recover  the  species; 
the  other  reviewers  believed  the  frog 
should  be  listed  as  a  threatened  species. 
We  have  carefully  considered  and 
incorporated  peer  reviewers'  comments 
into  the  final  rule,  as  appropriate.  We 
briefly  summarize  their  observations 
below. 

One  of  the  peer  reviewers 
recommended  designation  of  critical 
habitat  (that  conunent  is  addressed 
above);  the  other  reviewers  did  not 
address  critical  habitat.  One  of  the 
reviewers  did  not  object  to  the  special 
rule,  two  others  supported  it,  and  the 
fourth  recommended  expanding  its 
scope  (comment  addressed  above).  Two 
of  the  peer  reviewers  provided 
docimientation  of  recent  die-offs  or 
extirpations  in  New  Mexico  at  three 
sites  near  Hiu-ley  and  a  fourth  site  on 
the  Mimbres  River.  Chytridiomycosis 
was  confirmed  at  one  of  the  sites,  and 
the  pattern  of  decline  at  the  other  three 
suggests  chytridiomycosis  may  be 
involved  there  as  well.  One  of  the 
reviewers  emphasized  that 
chytridiomycosis  is  emerging  as  a  viable 
explanation  for  observed  patterns  of 
Chiricahua  leopard  frog  declines.  Small 
populations  that  are  isolated,  such  as  in 
remote  stock  tanks,  may  be  less 
susceptible  to  contracting 
chytridiomycosis  than  large  populations 
of  frogs  or  individuals  in 
metapopulations,  in  which  the 
likelihood  of  disease  transmission  is 
much  greater.  This  perspective  tempers 
c\irrent  thought  that  metapopulations 
are  crucial  to  survival  of  the  frog,  but 
may  help  explain  why  Chiricahua 
leopard  frog  populations  are  often  small 
and  isolated,  and  why  metapopulations 
are  so  rare.  The  reviewer  notes  further 
that  the  growth  of  chjrtrids  is  retarded 


by  warm  waters,  which  may  help 
explain  why  Chiricahua  leopard  frogs 
have  persisted  at  some  geothermal 
springs  in  New  Mexico.  One  of  the 
reviewers  provided  the  following  new 
survey  data  for  New  Mexico:  dining 
May  to  August  2000,  the  frog  was  found 
at  only  8  of  34  sites  at  which  the  species 
had  been  found  from  1994  to  1999.  This 
same  reviewer  described  two  proposed 
mining  projects  in  New  Mexico  that 
may  adversely  affect  Chiricahua  leopard 
frtjgs  and  their  habitats. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  have  determined  that  the 
Chiricahua  leopard  frog  should  be 
classified  as  a  threatened  sp)ecies.  We 
followed  the  procedures  found  at 
section  4(a)(1)  of  the  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  issued  to  implement  the  listing 
provisions  of  the  Act.  We  may 
determine  a  species  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Chiricahua  leopard  frog  (Rana 
chiricahuensis  Platz  and  Mecham)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Riparian  and  wetland  communities 
throughout  the  range  of  the  Chiricahua 
leopard  frog  are  much  altered  and 
reduced  in  size  compared  to  early-  to 
mid-1 9th  century  conditions  (Arizona 
Department  of  Water  Resources  1994; 
Brown  1985;  Hendrickson  and  Minckley 
1984;  Minckley  and  Brown  1982).  Dams, 
diversions,  groundwater  pumping, 
introduction  of  nonnative  organisms, 
woodcutting,  mining,  contaminants, 
inban  and  agricultinal  development, 
road  construction,  overgrazing,  and 
altered  fire  regimes  have  all  contributed 
to  reduced  quality  and  quantity  of 
riparian  and  wetland  habitat  (Belsky 
and  Blumenthal  1997;  Wang  et  al.  1997; 
DeBano  and  Neary  1996;  Bdire  1995; 
Brown  1985;  Hadley  and  Sheridan  1995; 
Hale  etal.  1995,  Ohmart  1995;  Stebbins 
and  Cohen  1995;  Hendrickson  and 
Minckley  1984;  Arizona  State 
University  1979;  Gifford  and  Hawkins 
1978). 

Many  of  these  changes  began  before 
ranid  frogs  were  widely  collected  or 
studied  in  Arizona  and  New  Mexico. 
The  Chiricahua  leopard  frog  may  have 
been  much  more  widely  distributed  in 
pre-settlement  times  than  is  indicated 
by  historical  collections.  Extant  sites  are 
generally  located  in  stream  and  river 
drainage  headwaters,  springs,  and  stock 


tanks.  However,  historical  records  exist 
for  the  Verde,  San  Pedro,  Santa  Cruz, 
and  Gila  Rivers,  and  the  species  is 
extant  in  the  San  Francisco  and 
Mimbres  Rivers  in  New  Mexico  and  on 
the  Blue  River  in  Arizona.  This  suggests 
that  it  may  have  occurred  in  other  major 
drainages  such  as  the  mainstems  of  the 
Salt,  White,  Black,  and  Little  Colorado 
Rivers.  The  species  is  also  now  largely 
absent  from  valley  bottom  cienega 
complexes  in  southeastern  Arizona, 
which  likely  contained  large 
populations  historically  (Rosen  et  al.  in 
press).  Habitat  degradation,  diversions, 
loss  or  alteration  of  stream  flows, 
groundwater  piunping,  introduction  of 
nonnative  organisms,  and  other  changes 
are  often  most  apparent  on  these  larger 
drainages  and  cienega  complexes  (Sredl 
et  al.  1997,  State  of  Arizona  1990, 
Hendrickson  and  Minckley  1984). 

Although  the  cumulative  effect  of 
such  changes  to  its  habitat  is  imknown, 
the  extirpation  of  the  Chiricahua 
leopard  frog  may  have  occurred  in  some 
major  drainages  and  cienegas  prior  to  its 
occurrence  being  documented.  Lai^ge 
drainages  connect  many  of  the  extant 
and  historical  populations  and  may 
have  served  as  important  corridors  for 
exchange  of  genetic  material.  Riverine 
and  cienega  populations  probably 
served  as  a  soince  of  frvgs  for 
recolonization  if  extirpations  occiured 
within  satellite  populations  (Sredl  et  al. 
1997,  Rosen  et  al.  1996a). 

Beavers  (Ckistor  canadensis)  likely 
promoted  the  creation  of  Chiricahua 
leopard  frog  habitat.  The  activities  of 
beavers  tend  to  inhibit  erosion  and 
downcutting  of  stream  channels  (Parker 
et  al.  1985)  and  ponded  water  behind 
beaver  dams  is  favored  habitat  for  ranid 
frogs.  However,  beavers  were  extirpated 
from  some  areas  by  the  late  1800s  and 
are  still  not  abimdant  or  are  extirpated 
from  other  areas  where  they  were  once 
common  (Hoffmeister  1986).  For 
example,  in  Arizona  beavers  are 
extirpated  from  the  Santa  Cruz  River 
and,  before  recent  reestablishments, 
were  extirpated  from  the  upper  San 
Pedro  River.  Loss  of  this  large  mammal 
and  the  dams  it  constructed  likely 
resulted  in  loss  of  backwaters  and  pools 
favored  by  the  Chiricahua  leopard  frog. 

These  changes  occurred  before 
leopard  frogs  were  widely  collected; 
thus,  hypotheses  concerning 
correlations  between  extirpations  of 
beaver  and  Chiricahua  leopard  frogs 
cannot  be  tested  by  comparing  historical 
versus  extant  frog  populations.  Where 
beavers  occur  within  the  range  of  the 
Chiricahua  leopard  frt>g  today,  beaver 
ponds  are  often  inhabited  by  nonnative 
predators,  such  as  introduced  fishes  and 
bullfrt>gs,  that  prey  upon  and  preclude 
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viable  populations  of  Chiricahua 
leopard  frogs.  Because  nonnative 
species  often  thrive  in  beaver  ponds,  the 
presence  of  beavers  could  actually 
hinder  recovery  of  the  Chiricahua 
leopard  frog  in  some  systems. 

As  discussed  above  in  Issue  8  of  the 
comments  section,  small  earthen  ponds 
commonly  known  as  stock  tanks, 
constructed  as  water  soiuces  for 
hvestock,  are  important  habitats  for  the 
Chiricahua  leopard  frog,  particularly  in 
Arizona  (Sredl  and  Jennings  in  press, 
Sredl  and  Saylor  1998).  In  some  areas, 
stock  tanks  replaced  natural  springs  and 
cienegas  or  were  developed  at  spring 
headwaters  or  cienegas  and  now 
provide  the  only  suitable  habitat 
available  to  the  Chiricahua  leopard  frog. 
For  instance,  the  only  known  sites  of  the 
Chiricahua  leopard  frog  in  the  San 
Rafael  and  San  Bernardino  valleys, 
Buckskin  Hills,  and  in  the  Patagonia 
Mountains  of  Arizona  are  stock  tanks. 
For  example,  data  suggest  Arizona 
populations  of  this  species  have  fared 
better  in  stock  tanks  than  in  natural 
habitats.  In  Arizona,  Sredl  and  Saylor 
(1998)  foimd  a  significantly  higher 
proportion  (63  percent)  of  known  extant 
Chiricahua  leopard  frog  populations  in 
stock  tanks  as  compared  to  riverine 
habitats  (35  percent),  suggesting  Arizona 
populations  of  this  species  have  fared 
better  in  stock  tanks  than  in  natural 
habitats.  However,  this  generalization 
does  not  hold  for  New  Mexico,  where  in 
recent  years  many  stock  tank 
populations  were  extirpated,  apparently 
by  disease  (Painter  2000).  Sredl  and 
Saylor  (1998)  found  that  stock  tanks  in 
Arizona  are  occupied  less  frequently  by 
nonnative  predators  (with  the  exception 
of  bullfrogs)  than  natural  sites.  For  all 
these  reasons,  there  is  a  high  probability 
that  the  Chiricahua  leopard  frog  would 
be  extirpated  from  many  more  areas  if 
ranchers  had  not  built  and  maintained 
stock  tanks  for  livestock  production. 

Although  stock  tanks  provide  refugia 
for  frog  populations  and  are  important 
for  this  species  in  many  areas,  only 
small  populations  are  supported  by 
such  tanks  and  these  habitats  are  very 
dynamic.  Tanks  often  dry  out  dining 
drought,  and  flooding  may  destroy 
downstream  impoundments  or  cause 
siltation,  either  of  which  may  result  in 
loss  of  aquatic  communities  and 
extirpation  of  frog  populations.  Periodic 
maintenance  to  remove  silt  from  tanks 
may  also  cause  a  temporary  loss  of 
habitat  and  mortality  of  frogs. 
Populations  of  nonnativaintroduced 
predaceous  fishes,  bullfrt)gs,  and  other 
species,  although  less  prevalent  than  in 
natural  habitats,  sometimes  become 
established  in  stock  tanks  and  are 
implicated  in  the  decline  of  the 


Chiricahua  leopard  frog  (Rosen  et  al. 
1996a,  1994).  Stock  tanks  may  facifitate 
spread  of  infectious  disease  and 
nonnative  organisms  by  providing 
habitats  for  frogs  in  arid  landscapes  that 
otherwise  may  have  served  as  barriers  to 
the  spread  of  such  organisms.  In  New 
Mexico,  stock  tank  populations  in  some 
areas  were  apparently  eliminated  by 
disease  (Painter  2000,  Declining 
Amphibian  Populations  Task  Force 
1993).  Sredl  and  Saylor  (1998)  caution 
that  stock  tank  populations  are 
sometimes  simply  mortality  sinks  with 
little  reproduction  or  recruitment. 

The  effects  of  livestock  grazing  on 
leopard  frog  populations  are  not  well- 
studied;  however  the  Chiricahua 
leopard  frog  coexists  with  grazing 
activities  throughout  its  range.  For 
instance,  a  large  and  healthy  population 
of  Chiricahua  leopard  frogs  coexists 
with  cattle  and  horses  on  the  Tularosa 
River,  New  Mexico  (Randy  Jeimings, 
Western  New  Mexico  University,  pers. 
comm.  1995).  A  metapopulation  of 
Chiricahua  leopard  frogs  exists  in  stock 
tanks  on  allotments  in  the  Buckskin 
Hills  of  the  Coconino  National  Forest, 
Arizona.  Maintenance  of  viable 
populations  of  Chiricahua  leopard  frogs 
is  Uiought  to  be  compatible  with  well- 
managed  livestock  grazing,  and  as 
discussed,  stock  tanks  are  currently 
important  leopard  frog  habitats, 
particularly  in  Arizona.  However, 
adverse  effects  to  the  species  and  its 
habitat  may  occur  under  certain 
circumstances  (Sredl  and  Jennings  in 
press).  These  effects  include 
deterioration  of  watersheds,  erosion 
and/ or  siltation  of  stream  courses, 
elimination  of  undercut  banks  that 
provide  cover  for  frogs,  loss  of  wetland 
and  riparian  vegetation  and  backwater 
pools,  and  spread  of  disease  and 
nonnative  predators  (Sredl  and  Jennings 
in  press,  U.S.  Fis^i  and  Wildlife  Service 
2000,  Belsky  et  al.  1999,  Jancovich  et  al. 
1997  Ohmart  1995;  Hendrickson  and 
Minckley  1984;  Arizona  State 
University  1979).  Increased  watershed 
erosion  caused  by  grazing  can  accelerate 
sedimentation  of  deep  pools  used  by 
frogs  (Gunderson  1968).  Sediment  can 
alter  primary  productivity  and  fill 
interstitial  spaces  in  streambed 
materials  with  fine  particulates  that 
impede  water  flow,  reduce  oxygen 
levels,  and  restrict  waste  removal 
(Chapman  1988).  Eggs,  tadpoles, 
metamorph  frogs,  and  frogs  hibernating 
at  the  bottom  of  pools  or  stock  tanks  are 
probably  trampled  by  cattle  (US  Fish 
and  Wildlife  Service  2000,  Barteh  1998). 

In  June  1994,  a  die-off  of  Chiricahua 
leopard  frogs  occurred  at  a  stock  tank  in 
the  Chiricahua  Mountains,  Arizona,  that 
reduced  the  frog  population  from  60  to 


80  adults  to  fewer  than  10  (Sredl  et  al. 
1997).  Analysis  of  dead  and  moribund, 
frogs  and  water  from  the  tank  indicated 
that  disease  was  unUkely  to  be  the  cause 
of  the  die-off;  however,  levels  of 
hydrogen  sulfide  were  high  enough  to 
be  toxic  to  wildlife.  The  authors 
suspected  that  high  detritus  loads 
(including  cattle  feces),  low  water 
levels,  high  water  temperature,  and  low 
concentrations  of  dissolved  oxygen 
created  a  suitable  environment  for 
sulphur-producing  bacteria  that 
produced  toxic  levels  of  hydrogen 
sulfide.  Chiricahua  leopard  frogs  were 
not  found  at  this  site  in  1998. 

Many  large  impoundments  or  lakes 
were  created  within  the  range  of  the 
Chiricahua  leopard  frog  for  water 
storage,  recreation,  and  as  a  source  of 
hydroelectric  power.  For  instance, 
historical  records  exist  for  the  species 
from  Luna  Lake,  Nelson  Reservoir, 
Hawley  Lake,  and  Rainbow  Lake  north 
of  the  Gila  River  in  Arizona;  and  Lake 
Roberts,  Patterson  Lake,  and  Ben  Lilly 
Lake  in  New  Mexico,  but  surveys  at 
these  sites  since  1985  located  no  frogs 
(Painter  2000.  AGFD  1997).  Currently, 
large  impoundments  invariably  support 
populations  of  predaceous  nonnative 
fishes,  crayfish,  and/or  bullfrogs. 
Predation  and  possibly  competition 
with  leopard  frogs  likely  caused  or 
contributed  to  the  disappearance  of  the 
Chiricahua  leopard  frog  from  reservoirs. 

Construction  and  operation  of 
reservoirs  also  alter  downstream  flows 
and  can  result  in  dramatic  changes  in 
stream  hydrology,  rates  of  erosion  and 
sedimentation,  riparian  vegetation,  and 
other  components  of  riparian 
ecosystems  (Johnson  1978).  The  effects 
of  these  changes  on  Chiricahua  leopard 
frog  populations  are  unknown. 
However,  downstream  effects  of  such 
impoundments  are  implicated  in  the 
decline  of  other  anurans  (frogs  and 
toads),  including  the  endangered  arroyo 
toad  {Bufo  califomjcus)  (Service  1993) 
and  the  foothill  yellow-legged  frog 
(Rana  boylii]  (Lind  etal.  1996). 

On  the  Trinity  River  in  California,  the 
extent  of  riparian  vegetation  increased 
with  an  accompanying  decrease  in 
sandbars,  of  which  the  latter  was 
breeding  habitat  of  the  foothill  yellow- 
legged  frog.  Unseasonably  high  flows 
from  dam  releases  also  resulted  in  loss 
of  entire  cohorts  or  age  groups  of  larval 
frogs  (Lind  et  al.  1996).  Similar  effects 
may  o^n  is  Chiricahua  leopard  frog 
habitats.  Water  temperatures  are  often 
colder  below  dams  than  in  similar 
unaltered  systems  (Lind  et  al.  1996), 
which  may  retard  development  of  frog 
eggs  and  larvae  (Stebbins  and  Cohen 
1995).  Lack  of  scouring  flood  flows 
below  dams  may  also  create  relatively 


40802 


Federal  Register /Vol.  67,  No.  114 /Thursday,  June  13,  2002 /Rules  and  Regulations 


stable  pools  with  abundant  vegetation 
that  favors  establishment  of  bullfrogs 
(Land  et  al.  1996).  Dispersal  of 
nonnative  fish  from  impoundments  to 
either  downstream  or  upstream  reaches 
may  result  in  further  adverse  effects  to 
frog  populations. 

Evidence  of  historical  mining  is 
commonly  encountered  within  the 
range  of  the  Chiricahua  leopard  frog,  but 
few  of  these  mines  are  currently  active 
and  most  do  not  appear  to  directly  affect 
the  wetland  and  riparian  areas  occupied 
by  the  species.  Only  a  few  extant  or 
historical  Chiricahua  leopard  frog  sites 
are  thought  to  be  cxuxently  directly 
affected  by  mining  operations.  Active 
mining  occurs  in  California  Gulch, 
Pajarito  Mountains,  AZ  (an  historical 
site),  but  is  limited  to  a  short  reach  of 
the  drainage.  Mining  in  the  area  of 
Hiirley,  NM.  may  affect  Chiricahua 
leopard  frogs  in  that  area  (if  populations 
have  not  been  eliminated  by  disease;  R. 
Jennings,  pers.  comm.  2000).  The 
recently  proposed  Gentry  Iron  Mine 
may  be  located  within  1.6  km  (1.0  mi) 
of  two  extant  Chiricahua  leopard  frog 
populations  on  the  Tonto  National 
Forest,  Arizona.  The  effects  of  that 
mi&e,  if  built,  are  unknown.  In  New 
Mexico,  both  the  proposed  expansion  of 
the  Santa  Rita  open-pit  copper  mine 
near  Silver  City,  and  a  proposed 
beryllium  mine  on  the  south  side  of 
Alamosa  Creek,  may  affect  Chiricahua 
leopard  frog  populations  in  those  areas 
(C.  Painter  pers.  comm.  2000).  The 
resulting  effects  of  the  proposed  mining 
activities  on  these  populations  are 
uncertain  at  this  time,  but  may  include 
changes  in  water  quality  and  flow  rates. 

In  the  past,  spillage  from  mine  leach 
ponds  probably  affected  some 
Chiricahua  leopard  frog  populations.  In 
June  1969,  leach  ponds  at  a  mine  at 
Clifton,  AZ,  breached  and  spilled  a 
heavy,  red  residue  (probably  iron  oxide) 
into  Chase  Creek,  which  flowed  for  4 
miles  to  the  San  Francisco  River. 
Rathbun  (1969)  estimated  a  nearly  100 
percent  kill  of  "leopard"  frogs  and 
tadpoles  along  the  4  mile  reach  of  Chase 
Creek.  Given  the  location  and  elevation 
of  the  site,  the  leopard  frogs  affected 
could  have  been  lowland  leopard  frogs 
(Rana  yavapaiensis)  or  Chiricahua 
leopard  frogs.  Overflow,  leakage,  and 
tailings  dam  failures  at  the  copper  mine 
at  Cananea,  Sonora,  occurred  several 
times  from  1977  to  1979  and  severely 
affected  many  miles  of  the  u^e^^an 
Pedro  River  in  Sonora  and  Arizona.  A 
spill  in  1979  resulted  in  water  that  was 
brick  red  in  color  with  a  pH  as  low  as 
3.1.  Aquatic  life  in  the  river  was  killed 
(U.S.  Bureau  of  Land  Management 
1998).  The  last  known  occurrence  of  the 
Chiricahua  leopard  frog  in  the  upper 


San  Pedro  River  was  1979  (Service 
files). 

Although  mining  activities  were  more 
widespread  historically  and  may  have 
constituted  a  greater  threat  in  the  past, 
the  mining  of  sand  and  gravel,  iron, 
gold,  copper,  beryllium,  or  other 
materials  remains  a  potential  threat  to 
the  Chiricahua  leopard  fit}g.  In  addition 
as  noted  in  Factor  C  of  this  section, 
mining  also  has  indirect  adverse  effects 
to  this  species. 

Fire  frequency  and  intensity  in 
Southwestern  forests  are  much  altered 
from  historic  conditions  (Dahms  and 
Geils  1997).  Before  1900,  surface  fires 
generally  occurred  at  least  once  per 
decade  in  montane  forests  with  a  pine 
component.  Beginning  about  1870  to 
1900,  these  frequent  ground  fires  ceased 
to  occiu  due  to  intensive  livestock 
grazing  that  removed  fine  fuels  coupled 
with  effective  fire  suppression  in  the 
mid  to  late  20th  century  that  further 
prevented  fr^uent,  widespread  ground 
fires  (Swetnam  and  Baisan  1996). 
Absence  of  ground  fires  allowed  a 
buildup  of  woody  fuels  that  precipitated 
infr^uent  but  intense  crown  fires 
(Danzer  et  al.  1997,  Swetnam  and 
Baisan  1996).  Absence  of  vegetation  and 
forest  litter  following  intense  crown 
fires  exposed  soils  to  surface  and  rill  (a 
channel  made  by  a  small  stream) 
erosion  during  storms,  often  causing 
high  peak  flows,  sedimentation,  and 
erosion  in  downstream  drainages 
(DeBano  and  Neary  1996).  Following  the 
1994  Rattlesnake  fire  in  the  Chiricahua 
Mountains,  Arizona,  a  debris  flow  filled 
in  Rucker  Lake  and  many  pools  in 
Rucker  Canyon,  both  of  which  are 
historical  Chiricahua  leopard  frog  sites. 
Leopard  frogs  (either  Chiricahua  or 
Ramsey  Canyon  leopard  frogs) 
apparently  disappeared  from  Miller 
Canyon  in  the  Huachuca  Mountains, 
Arizona,  following  a  1977  crown  fire  in 
the  upper  canyon  and  subsequent 
erosion  and  scouring  of  the  canyon 
during  storm  events  (Tom  Beatty,  Miller 
Canyon,  pers.  comm.  2000).  Leopard 
frogs  were  historically  known  bom 
many  sites  in  the  Huachuca  Mountains; 
however,  natiual  pools  and  ponds  are 
largely  absent  now  and  the  only 
breeding  leopard  frog  populations  occiu 
in  man-made  tanks  and  ponds.  Bowers 
and  McLaughlin  (1994)  list  six  riparian 
plant  species  they  believed  might  have 
been  eliminated  from  the  Huachuca 
Mountains  as  a  result  of  floods  and 
debris  flow  following  destructive  fires. 

Other  activities  have  also  affected  the 
habitat  of  the  Chiricahua  leopard  frog. 
For  instance,  in  an  attempt  to  increase 
flow,  explosives  were  used  at  Birch 
Springs  in  the  Animas  Moimtains, 
Hidalgo  County,  New  Mexico,  to  open 


up  the  spring.  The  explosion  resulted  in 
destruction  of  the  aquatic  commiuiity, 
flows  were  reduced  rather  than 
increased,  and  Chiricahua  leopard  frogs 
subsequendy  disappeared  (N.  Scott, 
pers.  comm.  1994).  In  the  first  half  of 
2001,  Cuchillo  Negro  Spring  in  Sierra 
County,  New  Mexico,  was  excavated 
probably  in  an  attempt  to  increase  flows 
for  downstream  agricultural  use.  The 
spring,  located  on  Bureau  of  Land 
Management  lands,  was  occupied  by 
Chiricahua  leopard  bogs  prior  to  the 
excavation.  Surveys  in  July  2001,  after 
the  excavation,  failed  to  locate  any 
Chiricahua  leopard  frogs,  and  pools  that 
provided  frog  habitat  had  been  largely 
destroyed  (J.  Rorabaugh,  pers.  obs. 
2001). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  collection  of  Chiricahua 
leopard  frogs  in  Arizona  is  prohibited 
by  Arizona  Game  and  Fish  Commission 
Order  41,  except  where  such  collection 
is  authorized  by  special  permit. 
Collection  of  Chiricahua  leopard  frogs  is 
also  prohibited  in  Mexico.  The 
collection  or  possession  of  Chiricahua 
leopard  frogs  is  not  prohibited  in  New 
Mexico. 

Over-collection  for  commercial 
purposes  is  known  to  be  a  contributing 
factor  in  the  decline  of  other  ranid  frx)gs 
(Jennings  and  Hayes  1985,  Com  and 
Fogelman  1984).  Although  collection  is 
not  doc\miented  as  a  cause  of 
population  decline  or  loss  in  the 
Chiricahua  leopard  frog,  Painter  (2000) 
notes  that  individuals  have  repeatedly 
joked  to  him  that  these  frogs  make  good 
bass  bait.  The  collection  of  large  adult 
fit)gs  for  food,  research,  pets,  or  other 
purposes,  particularly  after  a  winter  die- 
off  or  other  event  that  severely  reduces 
the  adult  population,  can  hasten  the 
extirpation  of  small  populations.  The 
listing  of  the  Chiricahua  leopard  frog 
and  its  recognition  as  a  rare  species  are 
reasonably  expected  to  increase  its 
value  to  collectors.  In  1995,  many  large 
adult  Ramsey  Canyon  leopard  frogs 
(closely  related  to  the  Chiricahua 
leopard  frog)  were  reportedly  illegally 
collected  from  a  site  in  the  Huachuca 
Mountains,  Arizona,  following  publicity 
about  the  rare  status  of  the  frog.  Leopard 
frogs  are  common  in  the  pet  trade  in  the 
United  States,  and  although  we  are  not 
aware  of  U.S.  commercial  trade  in 
Chiricahua  leopard  frt)gs,  it  may  occiu. 
Diaz  and  Diaz  (1997)  note  that 
Chiricahua  leopard  frogs  are  sometimes 
sold  in  pet  shops  in  Mexico,  but,  as 
discussed,  the  identity  of  these  frogs  is 
questionable. 

C.  Disease  or  predation.  Predation  by 
introduced,  nonnative  bullfrogs,  fishes, 
tiger  salamanders,  and  crayfish  is 
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implicated  as  a  contributing  factor  in 
the  decline  of  ranid  frogs  in  western 
North  America  (Fernandez  and  Rosen 
1996,  Bradford  et  al.  1993,  Hayes  and 
Jennings  1986,  Moyle  1973),  and  may  be 
the  most  important  factor  identified  so 
far  in  the  ciurent  decline  of  the 
Chiricahua  leopard  frog  (Rosen  et  al. 
1994,  1996a).  In  southeastern  Arizona, 
Rosen  et  al.  (1994, 1996a)  documented 
13  nonnative  predaceous  vertebrate 
species  in  aquatic  communities  in  the 
range  of  the  Chiricahua  leopard  frog, 
including  bullfrog,  tiger  salamander, 
and  11  fish  species  including  bass, 
trout,  and  catfish,  among  others. 

Rosen  et  al.  (1994,  1996a)  found  that 
Chiricahua  leopard  frogs  were  replaced 
by  bullfrogs  and  centrarchid  fish. 
Sixteen  of  19  sites  where  Chiricahua 
leopard  frogs  occurred  lacked  nonnative 
vertebrates.  All  historical  frog  sites  that 
lacked  Chiricahua  leopard  frogs 
supported  nonnative  vertebrates.  At  the 
three  sites  where  Chiricahua  leopard 
frogs  occiured  with  nonnatives  (one  site 
with  green  sunfish.  Lepomis  cyanellus, 
and  two  with  tiger  salamanders),  either 
the  frog  or  the  nonnative  vertebrate  was 
rare.  In  two  of  the  three  cases,  frogs  may 
have  derived  from  other  nearby  sites 
(Rosen  et  al.  1996a),  and  thus  may  have 
represented  immigrants  rather  than  a 
viable  population. 

In  the  San  Rafael  Valley,  Arizona, 
Chiricahua  leopard  frogs  were  only 
found  at  sites  that  lacked  nonnative  fish 
and  bullfrogs  (Snyder  et  al.  1996).  In  the 
White  Mountains  of  Arizona, 
disappearance  of  Chiricahua  leopard 
frogs  from  most  historical  sites 
correlated  with  the  appearance  of  tiger 
salamanders  and  nonnative  crayfish 
(Fernandez  and  Rosen  1996,  Fernandez 
and  Bagnara  1995).  Crayfish  were  found 
to  prey  upon  Chiricahua  leopard  frog 
larvae,  metamorphs,  and  adults. 
Crayfish  recently  spread  to  the  breeding 
pond  of  one  of  the  last  and  possibly  the 
most  robust  populations  of  Chiricahua 
leopard  frt>gs  in  the  White  Moimtains, 
Arizona  (M.  Sredl,  pers.  conun.  1999, 
Fernandez  and  Rosen  1998),  and  are 
now  very  abundant  in  former 
Chiricahua  leopard  frogs  habitats  on  the 
Blue  River,  Arizona  (J.  Platz,  pers. 
comm.  2000). 

Sredl  and  Howland  (1994)  noted  that 
Chiricahua  leopard  bogs  were  nearly 
always  absent  from  sites  supporting 
bullfrogs  and  nonnative  predatory 
fishes;  however,  Rosen  et  al.  (1996a) 
suggested  further  study  was  needed  to 
evaluate  the  effects  of  mosquitofish, 
trout,  and  catfish  on  frog  presence. 
Rosen  et  al.  (1996a)  suspected  that 
catfish  would  almost  always  exclude 
Chiricahua  leopard  frogs,  and  that  trout 
may  exclude  leopard  frogs. 


The  Rio  Grande  leopard  frog  (Rana 
berlandieri)  is  a  recent  introduction  to 
southwestern  Arizona  and  southeastern 
California  (Platz  et  al.  1990).  Although 
the  species  does  not  presently  occur 
within  the  range  of  the  Chiricahua 
leopard  frog,  it  is  rapidly  expanding  its 
distribution  and  currently  occurs  as  far 
east  as  the  Phoenix  area  (Rorabaugh  et 
al.  2002).  If  it  continues  to  spread 
eastward,  the  ranges  of  the  Rio  Grande 
and  Chiricahua  leopard  frogs  may 
overlap  in  the  future.  This  large, 
introduced  leopard  frog  might  prey  on 
small  Chiricahua  leopard  frogs  (Platz  et 
al.  1990),  and  tadpoles  of  the  two 
species  may  compete. 

In  contrast  to  nonnative  aquatic 
vertebrates,  niunerous  species  of  native 
fishes,  the  Sonoran  mud  turtle 
(Kinostemon  sonoriense),  other  species 
of  native  ranid  frogs,  and  native  garter 
snakes  commonly  coexist  with  the 
Chiricahua  leopard  frog  (Rosen  et  al. 
1996a,  Platz  and  Mecham  1979).  Tiger 
salamanders  are  native  to  the  following 
portions  of  the  Chiricahua  leopard  frog's 
range:  San  Rafael  Valley  in  southeastern 
Arizona  [Ambystoma  tigrinum 
stebbinsi),  the  northern  portion  of  the 
species'  range  (Ambystoma  tigrinum 
nebulosum),  and  the  mountains  of 
Sonora,  Chihuahua,  and  Durango 
(Ambystoma  rosaceum).  Native  fishes, 
such  as  trout  (Oncorhynchus),  chub 
(Gila),  longfin  dace  (Agosia 
cbrysogaster),  and  topminnow 
(Poeciliopsis),  also  occur  within  the 
range  of  the  Chiricahua  leopard  frog. 

Fish,  frogs,  and  salamanders,  both 
native  and  nonnative,  may  facilitate 
disease  transmission  among  Chiricahua 
leopard  frog  populations.  Bullfrogs,  Rio 
Grande  leopard  frogs,  lowland  leopard 
frogs,  Sonora  tiger  salamanders,  and 
other  species  found  with  Chiricahua 
leopard  frogs  are  known  to  contract 
chytridiomycosis  (Davidson  et  al.  2000, 
Speare  and  Berger  2000.  Sredl  et  al. 
2000).  and  could  conceivably  transmit 
that  disease  or  other  diseases  to 
Chiricahua  leopard  frogs.  Kiesecker  et 
al.  (2001)  showed  that  rainbow  trout 
(Oncorhynchus  mykiss)  may  serve  as  a 
vector  for  a  pathogenic  water  mold, 
Saprolegnia  ferax,  that  has  been 
associated  with  embryonic  mortality  of 
amphibians  in  the  Cascade  Mountains 
of  Oregon,  suggesting  stocking  of  game 
fishes  could  facilitate  disease 
transmission,  as  well. 

Postmetamorphic  Death  Syndrome 
(PDS)  was  implicated  in  the  extirpation 
of  Chiricahua  leopard  frog  populations 
in  Grant  County.  New  Mexico,  as  well 
as  in  other  frog  and  toad  species.  All 
stock  tank  populations  of  the  Chiricahua 
leopard  frog  in  the  vicinity  of  Gillette 
and  Cooney  tanks  disappeared  within  a 


three-year  period,  apparently  as  a  result 
of  PDS  (Declining  Amphibian 
Populations  Task  Force  1993).  The 
syndrome  is  characterized  by  death  of 
^1  or  nearly  all  metamorphosed  frogs  in 
a  short  period  of  time,  leaving  only 
tadpoles  surviving  in  the  population. 
Dead  or  moribund  frogs  are  often  found 
during  or  immediately  following  winter 
dormancy  or  unusually  cold  periods. 
The  syndrome  appears  to  spread  among 
adjacent  populations  causing  regional 
loss  of  populations  or  metapopulations. 
Similar  die-offs  or  spring  absence  of 
frogs  were  noted  in  Arizona  and  Sonora. 
Steve  Hale  (Tucson,  AZ,  pers.  comm. 
1994)  noted  that  in  some  years,  very  few 
Chiricahua  leopard  frogs  would  occiu  in 
the  canyons  of  the  Santa  Rita  and 
Pajarito  moimtains  in  the  spring, 
suggesting  that  frogs  were  djong  during 
the  winter  months.  The  apparent  post- 
metaunorphic  death  of  the  Tarahumara 
frog  was  documented  in  southern 
Arizona  and  northern  Sonora  as  early  as 
1974.  and  by  1983  this  species  had  died 
out  in  Arizona  (Hale  2001,  Hale  et  al. 
1995,  Hale  and  Jarchow  1988). 

Hale  and  Jarchow  (1988)  suggested 
arsenic  and  or  cadmium  poisoning 
might  be  contributing  factors  in  these 
frog  die-offs.  Arsenic  often  occurs  at 
high  levels  near  sulfitic  mine  tailings 
and  may  be  leached  by  rainfall 
containing  elevated  levels  of  sulfate 
(Hale  and  Jarchow  1988).  Cadmium 
originating  from  airborne  emissions 
from  copper  smelters  in  southern 
Arizona  and  northern  Sonora  was 
identified  as  another  possible  cause  of 
mortality.  Frogs  appeared  to  persist 
most  consistently  at  springs  and 
headwaters  where  cadmium  to  zinc 
ratios  were  relatively  low,  which  is 
consistent  with  the  theory  that 
contaminants  were  washing  into 
streams  and  accumulating  in 
downstream  reaches.  Precipitation 
collected  in  1984  to  1985  in 
southeastern  Arizona  bad  a  depth- 
weighted  mean  pH  of  4,63  and  carried 
high  levels  of  sulfate,  arsenic,  cadmium, 
copper,  lead,  and  zinc.  High  acidity  and 
sulfate  concentration  occurred  when 
upper-level  winds  were  froin  the 
directions  of  copper  smelters, 
particularly  those  at  Douglas,  AZ,  and 
Cananea,  Sonora  (Blanchard  and 
Stromberg  1987).  In  regard  to  the 
northern  leopard  frog,  waters  no  more 
acidic  than  pH  6.0  are  optimal  for 
fertilization  and  early  development 
(Schlichter  1981).  When  exposed  to 
waters  of  pH  5.5  for  10  days,  72  percent 
of  northern  leopard  frogs  died,  versus  a 
control  group  held  in  pH  7.0  that 
exhibited  3.5  percent  mortality  (Vatnick 
et  al.  1999).  These  results  suggest  that 
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precipitation  may  have  been  acidic 
enough  to  affect  Chiricahua  leopard  frog 
reproduction  and  survival.  Small 
aquatic  systems,  such  as  stock  tanks, 
that  could  be  swamped  by  runoff  during 
heavy  rainfall  events  are  most  likely  to 
be  affected.  Stock  tanks  with  pHs  of  less 
than  4  were  noted  in  the  late  1990s  on 
the  west  slope  of  the  Huachuca 
Moiintains,  Arizona,  which  is  near  the 
smelter  at  Cananea  (M.  Pruss,  pers. 
coram.  1999).  The  smelters  at  Douglas 
and  Cananea  are  now  closed,  thus  we 
would  expect  a  reduction  or  Cessation  of 
contaminant  laden  or  acidic  rainfall. 
How  long  it  might  take  for  residual 
elevated  levels  of  cadmiiun,  arsenic,  and 
other  smelter-related  contaminants  in 
the  environment  to  disperse  is 
unknown. 

In  the  1990s  disease  was  recognized 
as  a  significant  factor,  if  not  the  most 
important  proximate  factor,  in  global 
amphibian  decline.  In  retrospect,  the 
die-offs  observed  in  New  Mexico  and 
attributed  to  PDS,  and  die-offs  of 
leopard  frogs  and  Tarahumara  frogs 
described  above  in  Arizona  and  Sonora, 
appear  consistent  with  disease 
outbreaks  elsewhere  in  the  world.  Lips 
(1998)  dociunented  reduced  abundance 
and  skewed  sex  ratios  of  two  anuran 
species,  and  dead  and  dying  individuals 
of  six  other  amphibian  species  in 
Pimtarenas  Province,  Costa  Rica.  Her 
observations  were  consistent  with  a 
pathogen  outbreak,  and  recent  evidence 
suggests  chytridiomycosis  may  be 
responsible  for  the  declines  (Longcore  et 
al.  1999,  Berger  et  al.  1998).  Lips  (1998) 
noted  that  declines  in  her  study  area 
were  similar  to  those  reported  for 
Monteverde,  Costa  Rica,  the  Atlantic 
coast  of  Brazil,  and  Australia. 
Amphibian  decline  in  these  areas 
spread  wave-like  across  the  landscape, 
suggestive  of  pathogen  dispersal. 
Further  work  by  Berger  et  al.  (1998) 
showed  that  chytrid  fungi  were 
associated  with  amphibian  declines  in 
Panama  and  Queensland,  Australia;  the 
authors  hypothesize  it  is  the  proximate 
cause  of  amphibian  decline  in  these 
areas.  Evidence  now  suggests 
chytridiomycosis  is  responsible  for 
observed  declines  of  frogs,  toads,  and 
salamanders  in  portions  of  Central 
America  (Panama  and  Costa  Rica), 
South  America  (Atlantic  coast  of  Brazil, 
Ecuador,  and  Uruguay),  Australia 
(eastern  and  western  States),  New 
Zealand  (South  Island),  Europe  (Spain 
and  Germany),  Africa  (South  Africa, 
"western  Africa",  and  Kenya),  Mexico 
(Sonora),  and  the  United  States  (8 
States)  (Speare  and  Berger  2000, 
Longcore  et  al.  1999,  Berger  et  al.  1998, 
Hale  2001).  Ninety -four  species  of 


amphibians  have  been  diagnosed  as 
infected  with  the  chytrid 
Batrachochytrium  dendrobatidis  (Hale 
2001,  Speare  and  Berger  2000).  The 
proximal  cause  of  extinctions  of  two 
species  of  Australian  gastric  brooding 
frogs  and  the  golden  toad  (Bufo 
periglenes)  in  Costa  Rica  was  likely 
chytridiomycosis.  Another  species  in 
Australia  for  which  individuals  were 
diagnosed  with  the  disease  may  now  be 
extinct  (Daszak  2000). 

In  Arizona,  chytrid  infections  have 
been  reported  from  foiu  populations  of 
Chiricahua  leopard  frogs.  Two 
populations  of  the  closely  related 
Ramsey  Canyon  leopard  frog  have  also 
been  infected  (M.  Sredl,  pers.  comm. 
2000).  In  New  Mexico,  chytridiomycosis 
was  identified  in  a  declining  population 
near  Hurley,  and  patterns  of  decline  at 
three  other  populations  are  consistent 
with  chytridiomycosis  (R-  Jennings, 
pers.  comm.  2000).  Retrospective 
analysis  of  Tarahumara  frog  specimens 
collected  during  a  die-off  in  Sycamore 
Canyon,  Arizona,  in  1974  showed  they 
were  infected  with  chytrids  (T.R.  Jones 
and  P.J.  Fernandez,  pers.  comm.  2001), 
and  the  disease  has  now  been  confirmed 
from  all  Tarahiunara  frog  declines  and 
extirpations  in  Arizona  and  Sonora 
where  specimens  have  been  available 
for  examination  (Hale  2001).  Although 
ch3rtridiomycosis  has  been  associated 
with  Southwestern  ranid  frog  declines 
and  extirpations,  the  role  of  the  fungi  in 
the  larger  picture  of  frog  population 
dynamics  is  as  yet  undefined.  It  is  clear 
that  Chiricahua  leopard  frog 
populations  can  exist  with  the  disease 
for  extended  periods.  The  frog  has 
coexisted  with  chytridiomycosis  in 
Sycamore  Canyon,  Arizona,  since  at 
least  1974.  However,  at  a  minimum,  it 
is  an  additional  stressor,  resulting  in 
periodic  die-offs  that  increase  the 
likelihood  of  extirpation  and  extinction. 

Although  chytridiomycosis  now 
appears  to  be  the  most  likely  proximate 
cause  of  ranid  frog  die-offs  observed  in 
Arizona  and  Sonora  since  the  1970s, 
Hale  and  Jarchow's  (1988)  contention 
that  contaminants  associated  with 
copper  smelters  may  have  caused  the 
die-offs  should  not  be  dismissed.  In  fact, 
many  other  environmental  factors  or 
stressors  may  interact  with 
chytridiomycosis  synergistically  to 
either  increase  the  virulence  of  the 
disease  or  compromise  the  immime 
systems  of  amphibians  (Lips  1999). 
These  factors  or  stressors  may  include 
increased  levels  of  contaminants  (such 
as  cadmium,  arsenic,  pesticides  and 
others),  as  suggested  by  Hale  and 
Jarchow  (1988),  but  also  acidic  rainfall, 
climate  or  microclimate  (e.g., 
temperatiu^,  moisture)  change. 


increased  UV-B  radiation,  or  other 
changes  in  habitats  that  cause  stress  and 
immunosuppression  (Carey  et  al.  2001, 
1999).  Additional  research  is  needed  to 
determine  how  or  if  these  factors  are 
contributing,  directly  or  indirectly,  to 
the  decline  of  the  Chiricahua  leopard 
frog. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  A  variety  of 
existing  international  conventions  and 
law,  and  Federal  and  State  regulations 
provide  limited  protection  to  the 
Chiricahua  leopard  frog  and  its  habitat 
(Arizona  Game  and  Fish  Commission 
Order  41).  State  regulations  prohibit 
collection  or  hunting  of  Chiricahua 
leopard  frogs  in  Arizona,  except  under 
special  permit.  Collection  is  not 
prohibited  in  New  Mexico,  and 
although  collecting  has  not  been 
dociunented  as  a  cause  of  popiUation 
loss,  the  typically  small,  geographically 
isolated  populations  of  this  species  are 
extremely  vulnerable  to  collection 
pressure.  Regulations  have  not  been 
adequate  to  stem  habitat  loss  and 
degradation  or  to  address  factors  such  as 
introduction  of  nonnative  predators. 

In  Mexico,  the  collection  of 
threatened  species  is  prohibited; 
although  individuals  of  this  species 
have  been  reported  in  the  Mexican  pet 
trade  (Diaz  and  Diaz  1997).  The  habitat 
of  the  Chiricahua  leopard  frog  and  other 
threatened  species  is  protected  from 
some  activities  in  Mexico.  The  species 
is  not  protected  by  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  which  regulates  international 
trade. 

The  Lacey  Act  (16  U.S.C.  3371  et 
seq.),  provides  some  protection  for  the 
Chiricahua  leopard  frog.  This  legislation 
prohibits  the  import,  export,  sale, 
receipt,  acquisition,  purchase,  and 
engagement  in  interstate  or  foreign 
commerce  of  any  species  taken, 
possessed,  or  sold  in  violation  of  any 
law,  treaty,  or  regulation  of  the  United 
States,  any  Tribal  law,  or  any  law  or 
regulation  of  any  State. 

The  Federal  Land  Policy  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.)  and 
the  National  Forest  Management  Act  of 
1976  (16  U.S.C.  1600  et  seq.)  direct 
Federal  agencies  to  prepare 
programmatic-level  management  plans 
to  guide  long-term  resource 
management  decisions.  In  addition,  the 
Forest  Service  is  required  to  manage 
habitat  to  maintain  viable  populations 
of  existing  native  and  desired  nonnative 
vertebrate  species  in  planning  areas  (36 
CFR  219.19).  These  regulations  have 
resulted  in  the  preparation  of  a  variety 
of  land  management  plans  by  the  Forest 
Service  and  the  Bureau  of  Land 
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Management  that  address  management 
and  resoiuce  protection  of  areas  that 
support,  or  in  the  past,  supported 
populations  of  Chiricahua  leopard  frogs. 

Nineteen  of  41  sites  confirmed  as 
supporting  extant  populations  of  the 
Chiricahua  leopard  frog  in  New  Mexico 
from  1994  to  1999,  and  47  of  87  sites 
occupied  from  1994  to  2001  in  Arizona, 
are  on  National  Forest  lands.  Forty-three 
of  these  sites  occiu  on  the  Coronado  and 
Gila  National  Forests.  Additional  sites 
occiu  on  the  Apache-Si tgreaves,  Tonto, 
and  Coconino  National  Forests.  As  a 
result,  Forest  Service  land  management 
plans  are  particularly  important  in 
guiding  the  management  of  Chiricahua 
leopard  frog  habitat.  However,  these 
plans  have  not  always  adequately 
protected  this  species'  habitat.  Many 
activities  that  affect  the  Chiricahua 
leopard  frog  and  its  habitat  are  beyond 
Forest  Service  control.  For  instance,  the 
Forest  Service  does  not  have  the 
authority  to  regulate  off-site  activities 
such  as  atmospheric  pollution  from 
copper  smelters  or  other  actions  that 
may  be  responsible  for  global  amphibian 
declines,  including  that  of  the 
Chiricahua  leopard  frog.  The  Forest 
Service  has  only  limited  ability  to 
regulate  introductions  or  stockings  of 
nonnative  species  that  prey  on 
Chiricahua  leopard  frogs.  An  effort  is 
underway  to  restore  natural  fire  regimes 
to  forest  lands,  but  at  present  it  is 
focused  on  areas  of  luban  interface,  and 
many  decades  will  likely  pass  before 
natural  fire  cycles  are  restored  on  a 
landscape  scale  across  the  Southwest. 
Despite  extensive  planning  efforts  by 
the  Forest  Service  and  implementation 
of  management  actions  to  protect 
wetlands  and  maintain  viable 
populations  of  native  species  on  Forest 
Service  lands,  loss  of  Chiricahua 
leopard  frog  populations  and 
metapopulations  continues. 

The  National  Environmental  Policy 
Act  of  1969  (NEPA)  (42  U.S.C.  4321- 
4370a)  requires  Federal  agencies  to 
consider  the  environmental  impacts  of 
their  actions.  NEPA  requires  Federal 
agencies  to  describe  the  proposed 
action,  consider  alternatives,  identify 
and  disclose  potential  environmental 
impacts  of  each  alternative,  and  involve 
the  public  in  the  decision-making 
process.  Federal  agencies  eire  not 
required  to  select  the  alternative  having 
the  least  significant  environmental 
impacts.  A  Federal  action  agency  may 
select  an  action  that  will  adversely 
affect  sensitive  species  provided  that 
these  effects  were  known  and  identified 
in  a  NEPA  dociunent.  Most  actions 
taken  by  the  Forest  Service,  the  Biueau 
of  Land  Management,  and  other  Federal 
agencies  that  s^ect  the  Chiricahua 


leopard  frog  are  subject  to  the  NEPA 
process. 

State  and  Federal  air  quality 
regulations  strictly  regulate  emissions 
from  copper  smelters,  historically  a 
major  source  of  acidic  rainfall  and 
atmospheric  cadmium  and  arsenic  in 
southeastern  Arizona,  pollutants  that 
may  adversely  affect  the  Chiricahua 
leopard  frt>g  (Hale  and  Jarchow  1988). 
However,  a  major  soiuce  of  these 
pollutants  has  been  copper  smelters  in 
Cananea  and  Nacozari,  Sonora;  which 
are  not  subject  to  the  same  regulations 
as  in  the  United  States  (Hale  et  al.  1995; 
Blanchard  and  Stromberg  1987). 

Wetland  values  and  water  quality  of 
aquatic  sites  inhabited  by  the 
Chiricahua  leopard  frog  are  afforded 
varying  protection  under  the  Federal 
Water  Pollution  Control  Act  of  1948  (33 
U.S.C.  1251-1376),  as  amended;  and 
Federal  Executive  Orders  11988 
(Floodplain  Management)  and  11990 
(Protection  of  Wetlands).  The  protection 
afforded  by  these  and  other  Federal  laws 
and  regulations  discussed  herein  has 
not  halted  population  extirpation  and 
the  degradation  of  the  habitat  of  this 
species. 

The  AGFD  included  the  Chiricahua 
leopard  frog  on  their  draft  list  of  species 
of  concern  (AGFD  1996);  however,  this 
designation  affords  no  legal  protection 
to  the  species  or  its  habitat.  State  of 
Arizona  Executive  Order  Number  89-16 
(Streams  and  Riparian  Resources), 
signed  on  Jime  10,  1989,  directs  State 
agencies  to  evaluate  their  actions  and 
implement  changes,  as  appropriate,  to 
allow  for  restoration  of  riparian 
resoiuces.  Implementation  of  this 
regulation  may  reduce  adverse  effects  of 
some  State  actions  on  the  habitat  of  the 
Chiricahua  leopard  frog.  The  New 
Mexico  Department  of  Game  and  Fish 
does  not  consider  the  Chiricahua  to  be 
threatened  or  endangered.  The 
Department  also  adopted  a  wetland 
protection  policy  in  which  they  do  not 
endorse  nor  take  any  action  that  would 
promote  any  private  or  public  project 
that  would  result  in  a  net  decrease  in 
either  wetland  acreage  or  wetland 
habitat  values.  This  policy  affords  only 
limited  protection  to  Chiricahua  leopard 
frog  habitat  because  it  is  advisory  only; 
destruction  or  alteration  of  wetlands  is 
not  regulated  by  State  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Because  of  the  inherent  dynamic  natiue 
of  southwestern  wetland  and  riparian 
habitats,  coupled  with  the  increased 
likelihood  of  extirpation  characteristic 
of  small  populations,  the  viability  of 
extant  populations  of  the  Chiricahua 
leopard  frog  is  thought,  in  many  cases, 
to  be  relatively  short.  Approximately  38 


percent  of  sites  occupied  by  Chiricahua 
leopard  frogs  frtim  1994  to  2001  were 
artificial  tanks  or  impoundments 
constructed  for  watering  livestock. 
These  environments  are  very  dynamic 
due  to  flooding,  drought,  and  hiunan 
activities  such  as  maintenance  of  stock 
tanks.  In  addition,  stock  tank 
populations  are  often  quite  small.  iSmall 
populations  are  subject  to  extirpation 
from  random  variations  in  such  factors 
as  the  demographics  of  age  structiue  or 
sex  ratio,  and  from  disease  and  other 
natural  events  (Wilcox  and  Murphy 
1985).  Inbreeding  depression  and  loss  of 
genetic  diversity  may  also  occxu  in 
small  populations  of  less  than  a  few 
himdred  individuals;  such  loss  may 
reduce  the  fitness  of  individuals  and  the 
ability  of  the  population  to  adapt  to 
change  (Frankel  and  Soule  1981).  Both 
of  these  genetic  considerations  residt  in 
an  increased  likelihood  of  extirpation 
(Lande  and  Barrowclough  1987). 

The  dynamic  natiue  of  stock  tank 
habitats  and  the  small  size  of  the 
populations  that  inhabit  them  suggest 
that  many  of  these  populations  are  not 
likely  to  persist  for  long  periods.  As  an 
example,  siltation  and  drought 
dramatically  reduced  the  extent  of 
surface  water  at  Rosewood  Tank  in  the 
San  Bernardino  Valley,  Arizona  (Matt 
Magoffin,  San  Bernardino  National 
Wildlife  Refuge,  pers.  comm.  1997). 
Siuface  water  and  habitat  for  frogs  were 
reduced  in  June  1994  to  a  siuface  area 
of  approximately  60  square  feet  that 
supported  a  population  of 
approximately  eight  adult  Chiricahua 
leopard  frogs  and  several  hundred 
tadpoles.  In  this  instance  the  landowner 
was  only  able  to  prevent  the  population 
from  being  extirpated  by  repeated  efforts 
to  intervene  on  behalf  of  the  Chiricahua 
leopard  frog  in  trucking  water  to  the 
site,  rebuilding  the  tank,  and 
constructing  a  small  permanent  pond  to 
maintain  habitat  for  the  species. 

Some  larger  populations  occiuring  in 
stream  courses  or  other  non-stock  tank 
habitats  also  experience  dramatic 
changes  in  population  size,  such  as  in 
Sycamore  Canyon  in  the  Pajarito 
Moimtains,  Arizona,  and  on  the  eastern 
slope  of  the  Santa  Rita  Mountains, 
Arizona  (S.  Hale,  pers.  comm.  1994). 
These  aquatic  systems,  although  much 
larger  than  a  stock  tank,  experience 
dramatic  enviroiunental  phenomena 
such  as  floods,  drought,  and  in  the  case 
of  Sycamore  Canyon,  varied  zinc  to 
cadmiiun  ratios  and  chytridiomycosis, 
all  of  which  may  cause  populations  to 
crash.  This  suggests  that  even  these 
relatively  large  and  natural  habitats  and 
the  frog  populations  they  support  are 
very  dynamic.  As  a  result  of  this 
dynamic  nature,  leopard  frog 
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populations  are  susceptible  to 
extirpation. 

As  discussed  in  the  "Background" 
section  of  this  final  rule,  the  viability  of 
metapopulations  is  probably  very 
different  than  small,  isolated 
populations.  In  the  absence  of  infectious 
disease,  metapopulations  are  more 
likely  to  persist  over  time  than  small, 
more  isolated  populations,  because 
individuals  and  genetic  material  can  be 
exchanged  among  populations  within 
the  metapopulation,  resulting  in 
increased  recolonization  rates  and  fewer 
potential  genetic  problems.  If  infectious 
disease,  such  as  chj^diomycosis  is 
introduced,  metapopulation  structiu« 
and  exchange  of  individuals  among 
populations  would  facilitate  disease 
transmission,  possibly  resulting  in 
regional  die-offs  or  extirpation,  such  as 
was  observed  in  stock  tank  populations 
in  Grant  County,  New  Mexico 
{Declining  Amphibian  Populations  Task 
Force  1993).  To  define  metapopulations 
of  the  Chiricahua  leopard  frog,  some 
knowledge  of  the  ability  of  this  species 
to  move  among  aquatic  sites  is  required. 
Amphibians,  in  general,  have  limited 
dispersal  and  colonization  abilities  due 
to  physiological  constraints,  limited 
movements,  and  high  site  fidelity 
(Blaustein  et  al.  1994);  however,  the 
ability  of  the  Chiricahua  leopard  frog, 
thought  to  be  one  of  the  more  aquatic  of 
the  leopard  frogs,  to  move  through  arid 
environments  may  be  surprising  to 
many.  In  August  1996,  Rosen  and 
Schwalbe  (1998)  foimd  up  to  25  young 
adult  and  subadult  Chiricahua  leopard 
frogs  at  a  roadside  puddle  in  the  San 
Bernardino  Valley,  Arizona.  They 
believed  that  the  only  possible  origin  of 
these  frogs  was  a  stock  tank  located  5.5 
km  (3.4  mi)  away.  Rosen  et  al.  (1996a) 
foimd  small  niunbers  of  Chiricahua 
leopsird  frogs  at  two  locations  in 
Arizona  that  supported  large 
populations  of  nonnative  predators.  The 
authors  suggested  these  frogs  could  not 
have  originated  at  these  locations 
because  successful  reproduction  would 
have  been  precluded  by  predation.  They 
found  that  the  likely  source  of  these 
animals  were  populations  2  to  7  km  (1.2 
to  4.3  mi)  distant.  In  the  Dragoon 
Mountains,  Arizona,  Chiricdbua  leopard 
frogs  breed  at  Halfmoon  Tank,  but  frogs 
occasionally  tiun  up  at  Cochise  Spring 
(1.3  km  (0.8  mi)  down  canyon  in  an 
ephemeral  drainage  from  Halfmoon 
Tank)  and  in  Stronghold  Canyon  (1.7 
km  (1.1  mi)  down  canyon  from 
Halfmoon  Tank).  There  ismo  breeding 
habitat  for  Chiricahua  leopard  &t)gs  at 
Cochise  Spring  or  Stronghold  Canyon, 
thus  it  appears  observations  of  frogs  at 
these  sites  represent  immigrants  from 


Halfmoon  Tank.  Dispersal  of  Chiricahua 
leopard  frogs  probably  occurs  most 
often  along  drainages,  particularly  those 
with  permanent  water,  but  also  along 
intermittent  stream  courses  and 
overland  during  summer  rains. 

Where  several  populations  of 
Chiricahua  leopard  frog  occiir  in  close 
proximity  (separated  by  about  5  km  or 
less),  functional  metapopulations  may 
exist.  Two  areas  of  the  Galiuro 
Mountains  of  Arizona  have  supported  a 
total  of  12  extant  sites  since  1994, 
including  4  sites  in  the  northern  end  of 
the  range  and  8  in  the  southern  end.  A 
similar  cluster  of  seven  sites  occurs  in 
the  Ehtigoon  Mountains,  AZ.  In  the 
Buckskin  Hills  of  the  Coconino  National 
Forest,  Arizona,  10  stock  tank 
populations  occur  close  enough  together 
to  consider  them  a  metapopulation. 
Such  metapopulations  may  exist 
elsewhere,  for  instance,  in  the 
southwestern  quarter  of  the  San  Rafael 
Valley  and  the  Crouch  Creek  area  of 
Arizona,  and  in  New  Mexico,  east  and 
northeast  of  Hurley,  and  in  the  Friebom 
Canyon-Dry  Blue  Creek  area.  However, 
with  the  exception  of  those  in  the 
Dragoon  Mountains,  the  southern 
Galiuro  Mountains,  and  the  Buckskin 
Hills,  metapopulations  of  which  we  are 
aware  probably  consist  of  five  or  fewer 
sites.  Metapopulations,  particularly  the 
larger  examples,  are  critical  to  long-term 
survival  of  the  species.  Also  critical  are 
large  populations,  such  as  on  the 
Tularosa  River,  NM;  and  Sycamore 
Canyon  and  associated  tanks  in  the 
Pajarito  Moimtains,  AZ;  which  are 
expected  to  experience  relatively  low 
extinction  rates  and  may  serve  as  soiut;e 
populations  for  colonization  of  nearby 
suitable  habitats.  Unfortimately.  these 
large  populations  and  metapopulations, 
because  they  are  not  isolated,  are  the 
most  likely  to  contract  infectious 
disease.  This  increases  our  concern 
about  disease  and  luderscores  the 
importance  of  minimizing  the 
likelihood  of  human-caused  disease 
transmission.  Populations  have  recently 
declined  or  been  extirpated  near  Hurley, 
and  these  declines  are  associated  with 
chytridiomycosis.  The  metapopulation 
in  the  Caliiut)  Moimtains  may  have  also 
crashed  recently,  although  the  extent 
and  cause  of  decline  is  unknown. 

We  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  fut\ire  threats  feced  by  the 
Chiricahua  leopard  frog  in  developing 
this  final  rule.  Based  on  this  evaluation, 
our  preferred  action  is  tb  Ust  the 
Chiricahua  leopard  frog  as  threatened. 
The  Act  defines  an  endangered  species 
as  one  that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 


its  range.  The  Act  defines  a  threatened 
species  as  any  species  likely  to  become 
endangered  within  the  foreseeable 
futiue  throughout  all  or  a  significant 
portion  of  its  range.  This  species  is 
likely  to  become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range,  and 
therefore  meets  the  Act's  definition  of 
threatened. 

Within  its  range  in  the  United  States, 
the  Chiricahua  leopard  frog  is  believed 
absent  from  more  than  75  percent  of 
historical  sites,  and  has  undergone 
regional  extirpation  in  areas  where  it 
was  once  well-distributed.  The  status  of 
populations  in  Mexico  is  poorly 
understood,  but  the  species  is 
considered  threatened  by  the  Mexican 
Government.  The  species  is  not  in 
immediate  danger  of  extinction,  because 
at  least  a  few  relatively  robust 
populations  and  metapopulations  still 
exist  (e.g.,  Tularosa  River,  Dragoon 
Mountains,  Buckskin  Hills)  and 
Chiricahua  leopard  frogs  were  found  at 
129  sites  from  1994  to  Uie  present. 
However,  if  present  threats  and  declines 
continue,  the  Chiricahua  leopard  frog  is 
likely  to  become  an  endangered  species 
in  the  foreseeable  future  (Painter  1996, 
Rosen  et  al.  1996a).  Therefore,  we 
believe  that  the  Chiricahua  leopard  frog 
meets  the  definition  of  a  threatened 
species  under  the  Act. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as — (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
consideration  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Section  4(b)(2)  and  4(b)(6)(C)  of  the 
Act,  as  amended,  and  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  designation  of  critical 
habitat  is  not  prudent  (50  CFR 
424.12(a)(1))  when  one  or  both  of  the 
following  situations  exist— (1)  the 


Federal  Register/Vol.  67,  No.  114/Thursday,  June  13.  2002 /Rules  and  Regulations  40807 


species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat,  or  (2)  such 
designation  would  not  be  beneficial  to 
the  species. 

Critical  habitat  designation  would 
require  publishing  in  the  Federal 
Register  locations  of  Chiricahua  leopard 
frog  populations  and  habitats  essential 
for  the  conservation  of  the  species.  As 
discussed  imder  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species."  the  Chiricahua  leopard  frog 
may  be  threatened  by  collection. 
Publishing  site  data  would  facilitate 
collection  as  it  would  provide  collectors 
with- specific,  previously  unknown, 
information  about  the  location  of  this 
species.  Collection  has  contributed  to 
the  decline  of  other  rare  anurans. 
including  the  endangered  Wyoming 
toad  [Bufo  hemiophrys  baxteri), 
threatened  California  red-legged  frog 
[Rana  aurora  draytonii)  (Stebbins  and 
Cohen  1995.  Jennings  and  Hayes  1995). 
and  a  number  of  other  anuran  species 
worldwide  (Vial  and  Saylor  1993). 

Scientists  have  not  documented 
collection,  to  date,  as  a  cause  of 
population  decline  or  loss  in  the 
Chiricahua  leopard  frog.  However,  such 
collection  would  be  difficult  to 
document  and  collection  of  large  adult 
frogs  for  food,  fish  bait,  pets,  scientific, 
or  other  purposes,  particularly  after  a 
winter  die-off  or  other  event  that 
severely  reduces  the  adult  population, 
coiild  hasten  the  extirpation  of  small 
populations.  Recognition  of  the 
Chiricahua  leopard  frog  as  a  threatened 
species  may  increase  its  value  to 
collectors.  The  Chiricahua  leopard  frog 
is  an  attractive,  often  bright  green  frog 
that  probably  does  quite  well  in 
captivity.  The  northern  leopard  frog, 
Rana  pipiens,  a  very  similar  animal,  is 
common  in  the  pet  trade  and  we  are 
aware  of  internet  trade  in  "leopard 
frogs,"  which  could  include  Chiricahua 
leopard  frogs.  Chiricahua  leopard  frogs 
should  be  as  attractive  as  the  northern 
leopard  frog  to  collectors,  or  perhaps 
more  so  because  of  their  rarity.  Diaz  and 
Diaz  (1997)  report  sale  of  Chiricahua 
leopard  frogs  as  pets  in  Mexico 
(although  the  identity  of  these  &t)gs  to 
species  is  questionable).  Painter  (2000) 
notes  that  individuals  have  repeatedly 
joked  to  him  that  these  frogs  make  good 
"bass-bait." 

Import  and  export  data  provided  by 
our  Division  of  Law  Enforcement 
dociunent.  a  substantial  amount  of 
international  trade  in  Rana  spp. 
Specifically,  for  the  period  of  January  1, 
1996,  to  October  31. 1998.  9,997  Uve 
individuals  of  Rana  spp.  were  imported 
and  51.043  live  individuals  were 


exported  from  the  United  States. 
Because  shipments  of  wildlife  frt)m  the 
United  States  are  not  as  closely 
monitored  as  imports,  and  are 
sometimes  not  recorded  to  the  genus 
level  (this  is  also  true  for  imports  as 
well),  the  nimiber  of  exports 
documented  for  this  timeframe  is  likely 
an  imder  representation  of  what  actually 
occurred. 

In  1995.  many  large  adult  Ramsey 
Canyon  leopard  frogs  (which  are  very  . 
similsu'  in  appearance  and  closely 
related  to  the  Chiricahua  leopard  frog) 
were  reportedly  illegally  collected  from 
a  site  in  the  Huachuca  Mountains, 
Arizona,  following  publicity  about  the 
rare  status  of  the  frog  (from  Service 
notes  of  the  May  25. 1995.  meeting  of 
the  Ramsey  Canyon  Leopard  Frog 
Conservation  Team).  The  site,  which 
occurs  within  the  range  of  the 
Chiricahua  leopard  frog,  was  considered 
extirpated  until  Ramsey  Canyon  leopard 
frogs  were  reestablished  in  2000. 
Collection  probably  contributed  to  the 
demise  of  this  population.  Following 
newspaper  publicity  regarding  our 
proposal  to  list  the  Arroyo  toad  (Bufo 
microscapbus  calif omicus),  a  former 
U.S.  Forest  Service  employee  foimd  that 
a  main  pool  near  the  road,  formerly  with 
a  high  density  of  calling  males,  was 
absent  of  males,  some  previously  tagged. 
The  tagged  males  could  not  be  located 
elsewhere  and  it  is  not  thought  that 
their  absence  was  due  to  natural 
movement  or  predation  (Nancy 
Sandbiug.  U.S.  Forest  Service  pers. 
comm.  1999).  Publishing  maps  for  the 
best  populations  and  habitats  of 
Chiricahua  leopard  frog  could  cause  or 
contribute  to  similar  declines  or 
extirpations.  The  evidence  shows, 
therefore,  that  threat  of  collection  would 
increase  substantially  if  we  disclosed 
specific  location  information  for  all  or 
the  most  important  Chiricahua  leopard 
frog  populations  and  habitats. 

Publishing  site  data  could  also 
facilitate  vandalism  of  habitats  where 
Chiricahua  leopard  frogs  occus.  Platz 
(1995)  noted  the  disappearance  of  large 
tadpoles  at  a  Ramsey  Canyon  leopard 
frog  site  in  Brown  Canyon,  Huachuca 
Moimtains  in  1991-1992,  and  suggested 
their  disappearance  may  ha\  e,  in  part, 
resulted  from  an  act  of  vandalism.  Many 
Chiricahua  leopard  frog  habitats  are 
small  and  could  be  easily  contaminated 
with  toxicants  or  taken  over  by 
nonnative  predators,  resulting  in 
extirpation  of  frog  populations.  The 
majority  of  extant  populations  also 
occur  on  public  lands  (primarily 
National  Forest  lands)  with  public 
access  routes  that  lead  to  the 
populations  or  pass  nearby.  Public 
access  to  these  sites  is  reasonably 


expected  to  facilitate  collections  or 
vandalism. 

Publishing  maps  of  Chiricahua 
leopard  frog  sites  could  also  facilitate 
disease  transmission.  Chytridiomycosis 
and  other  amphibian  diseases  can  be 
spread  by  people  visiting  a  Chiricahua 
leopard  frog  site.  If  a  person  visits  a  site 
where  disease  is  present  and  then 
travels  to  another  site,  disease  can  be 
spread  via  muddy  or  wet  boots,  nets, 
vehicles  or  other  equipment  (Speare  et 
al.  1998,  David  Green,  National  Wildlife 
Health  Center,  Madison,  Wisconsin, 
pers.  comm.  2000).  Although  other 
hypotheses  have  been  proposed  (Carey 
et  al.  1999),  Daszak  et  al.  (1999)  find 
that  the  pattern  of  amphibian  deaths 
and  population  declines  associated  with 
chytridiomycosis  is  consistent  with  an 
introduced  pathogen.  The  chytrid 
fungus  is  not  known  to  have  an  afrbome 
spore,  but  rather  disperses  between 
individuals  and  populations  via 
zoospores  that  swim  through  water  or 
during  contact  between  infected  animals 
(Daszak  1998).  If  chytridiomycosis  is  a 
recent  introduction  on  a  global  scale, 
then  dispersal  by  way  of  global  or 
regional  commerce,  translocation  of 
frogs  and  other  organisms,  and  travel 
between  affected  and  unaffected  areas 
by  anglers,  scientists,  tourists,  and 
others  are  viable  scenarios  for 
transmission  of  this  disease  (Daszak  et 
al.  1999.  Halliday  1998).  Furthermore, 
amphibians  in  the  international  pet 
trade  (Europe  and  USA),  outdoor  pond 
supplies  (USA),  zoo  trade  (Europe  and 
USA),  laboratory  supply  houses  (USA), 
and  species  recently  introduced  (cane 
toad  (Bufo  marinus)  in  Australia  and 
bullfrog  in  the  USA)  have  been  found 
infected  with  chytrids,  suggesting 
human-induced  spread  of  the  disease 
(Daszak  2000).  Until  the  spread  of 
chytridiomycosis  is  better  understood, 
and  the  role  of  this  and  other  diseases 
in  the  decline  of  the  Chiricahua  leopard 
frog  is  clarified,  visitation  of  Chiricahua 
leopard  frog  sites  should  not  be 
encouraged.  Publishing  maps  of 
Chiricahua  leopard  frog  sites  could 
facilitate  visitation  by  collectors  or  those 
who  want  to  view  the  frog.  Increased 
visitation  increases  the  risk  of  infectious 
disease  transmission.  Because  of  a  lack 
of  isolation,  metapopulations  of  frogs, 
which  are  critical  to  the  survival  and 
recovery  of  the  Chiricahua  leopard  frog, 
may  be  most  at  risk  from  human- 
facilitated  disease  transmission. 

The  prohibition  of  destruction  or 
adverse  modification  of  critical  habitat 
is  provided  under  section  7  of  the  Act, 
and  therefore  only  applies  to  actions 
funded,  authorized,  or  carried  out  by 
'  Federal  agencies.  "Destruction  or 
adverse  modification"  is  defined  under 
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50  CFR  402.02  as  ao  action  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  the  listed  species.  Similarly, 
section  7  prohibits  jeopardizing  the 
continued  existence  of  a  listed  species. 
"Jeopardize  the  continued  existence"  is 
defined  as  an  action  that  would  be 
expected  to  reduce  appreciably  the 
likelihood  of  siuvival  and  recovery  of  a 
Usted  species. 

Given  the  similarity  in  the  above 
definitions,  in  most  cases  Federal 
actions  that  would  appreciably  reduce 
the  value  of  critical  habitat  for  the 
survival  and  recovery  of  the  Chiricahua 
leopard  frog  would  also  reduce 
appreciably  the  likelihood  of  siirvival 
and  recovery  of  the  species.  The 
Chiricahua  leopard  frog  occurs  mostly 
in  relatively  small  populations  that  are 
highly  vulnerable  to  extirpation.  Habitat 
alteration  of  a  severity  to  result  in 
destruction  or  adverse  modification  of 
critical  habitat  would  likely  also 
jeopardize  the  continued  existence  of 
the  species.  Similarly,  reasonable  and 
prudent  alternative  actions  that  woidd 
remove  the  likelihood  of  jeopardy 
would  also  remove  the  likelihood  of 
destruction  or  adverse  modification  of 
critical  habitat.  While  a  critical  habitat 
designation  for  habitat  ciurently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 
occupied  habitat  that  may  become 
unoccupied  in  the  futiu«.  One  of  our 
peer  reviewers  recommended 
designating  critical  habitat  in  major 
montane  canyons  and  valley  bottom 
cienegas,  which  today  are  largely 
overrun  by  nonnative  predators  and 
imoccupied  by  Chiricahua  leopard 
frogs.  This  comment  is  addressed  in 
issue  10  of  the  ".Summary  of  Comments 
and  Recommendations"  herein.  We 
concluded  that  designation  of  critical 
habitat  in  these  areas  is  not  ciurently 
prudent  because  a  variety  of  aquatic  and 
semiaquatic  nonnative  predators  render 
them  luisuitable  i&  Chiricahua  leopard 
frog  habitat,  we  do  not  know  how  to 
remove  those  predators,  and  if 
Chiricahua  leopard  frogs  could  and  did 
occupy  these  areas,  just  as  with  the 
currently  occupied  habitats,  we  would 
be  concerned  about  increased  human 
visitation  and  associated  collection, 
vandahsm.  and  disease  transmission. 
We  beheve  that  any  added  benefit  of 


critical  habitat  due  to  section  7 
consiiltations  in  unoccupied  habitat  or 
recognition  of  areas  important  for 
recovery  would  be  outweighed  by  the 
publication  of  detailed  maps  that  would 
subject  the  species  to  the  threat  of 
collection,  vandalism  and  disease 
transmission. 

In  balancing  the  benefits  of  critical 
habitat  designation  against  the  increased 
threats,  we  believe  the  records  show 
that  there  are  few  benefits  to  be  derived 
in  this  particular  instance  fitim 
designation  of  critical  habitat.  We 
believe  that  any  potential  benefits  of 
critical  habitat  designation,  beyond 
those  afforded  by  listing,  when  weighed 
against  the  negative  impacts  of 
disclosing  site-specific  sites,  does  not 
yield  an  overall  benefit.  We,  therefore, 
determine  that  critical  habitat 
designation  is  not  prudent  for  the 
Chiricahua  leopard  bog.  If  information 
comes  to  light  in  the  futiue  indicating 
critical  habitat  is  prudent,  we  will 
reconsider  designation.  Critical  habitat 
designation  will  also  be  reconsidered  in 
the  recovery  planning  process. 

Available  Conservation  Measures 

Conservation  measiues  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encoiuages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
disciissed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  or  critical  habitat  is  designated 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 


Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us. 

The  Chiricahua  leopard  frog  occurs  on 
Federal  lands  managed  by  the 
Coronado,  Apache-Sitgreaves.  Tonto. 
Coconino,  and  Gila  National  Forests;  the 
Bureau  of  Land  Management;  and  our 
refuges.  Examples  of  Federal  actions 
that  may  affect  the  Chiricahua  leopard 
frog  include,  but  are  not  limited  to, 
dredge-and-fill  activities,  grazing 
programs,  construction  and 
maintenance  of  stock  tanks,  logging  and 
other  vegetation  removal  activities, 
management  of  recreation,  road 
construction,  fish  stocking,  issuance  of 
rights-of-ways,  and  discretionary  actions 
authorizing  mining.  These  and  other 
Federal  actions  require  section  7 
consultation  if  the  action  agency 
determines  that  the  proposed  action 
may  affect  listed  species.  Since  the 
Chiricahua  leopard  fix>g  was  proposed, 
we  have  conferenced  with  several 
National  Forests  in  Arizona  and  New 
Mexico  on  proposed  operation  of 
grazing  leases,  and  in  cooperation  vtrith 
the  Forests,  we  have  drafted  criteria  for 
guiding  determinations  of  effect  in 
regard  to  section  7  grazing  consultations 
or  conferences  on  the  frog.  These 
conferences  are  discussed  in  more  detail 
in  our  response  to  Issue  8  in  the 
"Summary  of  Comments  and 
Recommendations"  section  of  this  rule. 

Development  on  private  or  State  lands 
requiring  permits  from  Federal  agencies, 
such  as  permits  from  the  U.S.  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act,  would  also  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
the  species,  as  well  as  actions  that  are 
not  federally  funded  or  permitted, 
would  not  require  section  7 
consultation.  However,  prohibitions 
vmder  section  9  of  the  Act  (discussed 
below)  would  apply. 

Important  regional  efforts  are 
ciurenUy  underway  to  establish  viable 
metapopulatiohs  of  Chiricahua  leopard 
frogs.  We  are  currenUy  working  with 
Arizona  Game  and  Fish  Department, 
New  Mexico  Department  of  Game  and 
Fish,  the  University  of  Arizona,  and 
several  Federal  and  private  landowners 
in  these  efforts.  An  ongoing  regional 
conservation  planning  effort  in  the  San 
Bernardino  Valley,  Arizona,  being 
imdertaken  by  this  agency,  the  Forest 
Service,  State,  and  private  individuals  is 
a  good  example  of  such  efforts.  Owners 
of  the  Magoffin  Ranch,  in  particular, 
have  devoted  extensive  efforts  to 
conserving  leopard  frogs  and  habitat  at 
stock  tanks  on  that  ranch.  As  part  of  the 
San  Bernardino  Valley  conservation 


Federal  Register /Vol.  67,  No.  114 /Thursday,  June  13,  2002 /Rules  and  Regulations  40809 


effort,  a  high  school  teacher  and  his 
students  rear  tadpoles  in  Douglas. 
Arizona,  and  established  populations  of 
Chiricahua  leopard  frogs  in  small 
constructed  weUands  at  Douglas  area 
public  schools  (Biology  150  Class, 
Douglas  High  School  1998).  In  another 
regional  conservation  effort,  the  Tonto 
National  Forest,  Arizona,  Arizona  Game 
and  Fish  Department,  and  the  Phoenix 
Zoo  have  developed  a  Chiricahua 
leopard  frog  "conservation  and 
management  zone"  in  which  frogs  have 
been  reared  and  released  into  the  v\dld 
to  establish  new  populations  (Sredl  and 
Healy  1999).  Another  effort  to  remove 
nonnative  predators  and  reestablish 
Chiricahua  leopard  frogs  is  luiderway  at 
Buenos  Aires  National  Wildlife  Refuge, 
Arizona  (Schwalbe  and  Rosen  2001).  A 
similar  regional  conservation  plan, 
involving  The  Natxue  Conservancy,  Dr. 
Randy  Jennings,  and  New  Mexico 
Department  of  Game  and  Fish,  is 
imderway  on  the  Mimbres  River,  New 
Mexico. 

We  commend  the  individuals 
involved  in  these  efforts.  These  regional 
conservation  plans  are  proving  groimds 
for  developing  the  techniques  to  recover 
the  species  rangewide.  As  such,  we 
strongly  support  them,  and  encourage 
others  to  develop  regional  conservation 
plans.  We  will  provide  assistance  and 
use  oni  authorities  to  the  fullest  extent 
possible  to  help  develop  and  implement 
site-specific  conservation  activities  for 
this  species.  When  the  Chiricahua 
leopard  frog  is  listed,  handling,  rearing, 
translocation  or  other  forms  of  direct  or 
incidental  take  resulting  from 
conservation  activities  can  continue 
under  section  10  permits  from  us. 
Incidental  take  associated  with 
conservation  plems  may  also  be 
permitted  pursuant  to  an  incidental  take 
statement  in  a  biological  opinion  for 
activities  under  Federal  jurisdiction. 
Prior  to  the  species  listing,  we  will 
attempt  work  with  the  individuals 
involved  in  these  conservation  efforts  to 
ensure  that  permits  are  issued  prompUy 
and  that  the  process  does  not  interrupt 
or  hinder  ongoing  recovery  actions. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  These 
prohibitions,  including  the  regulations 
codified  at  50  CFR  part  17,  maJce  it 
illegal  for  any  person  subject  to  the 
jiirisdiction  of  the  United  States  to 
"take"  a  species,  which  is  defined  as 
killing  a  species  or  significantly 
harming  it,  including  harassment  or 
habitat  destruction  which  causes  death 
or  significant  injury  to  the  species. 
These  prohibitions  also  make  it  illegal 
to  import  or  export,  transport  in 


interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  threatened  species  unless 
provided  for  imder  a  special  rule.  It  is   . 
also  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  tha^  has  been  taken  illegally. 
Certain  exceptions  will  apply  to  persons 
acting  in  an  agency  capacity  on  the 
behalf  of  the  Service  and  to  activities 
associated  with  cooperative  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.32.  Such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species, 
permits  also  are  available  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act. 

h  is  our  policy  (July  1. 1994;  59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  likely  constitute  a  violation 
of  section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  wi^n  a  species' 
range.  Based  on  the  best  available 
information,  the  following  are  examples 
of  actions  that  would  not  likely  result  in 
a  violation  of  section  9: 

(1)  Actions  that  may  affect  Chiricahua 
leopard  frog  that  are  authorized,  funded 
or  carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  an  incidental  take  statement  issued 
by  us  pursuant  to  section  7  of  the  Act, 
or  for  which  such  action  vtdll  not  result 
intake; 

(2)  Actions  that  may  result  in  take  of 
Chiricahua  leopard  frog  when  the  action 
is  conducted  in  accordance  with  a 
permit  under  section  10  of  the  Act; 

(3)  Recreational  activities  such  as 
sightseeing,  hiking,  camping,  and 
hunting  in  the  vicinity  of  Chiricahua 
leopard  frog  populations  that  do  not 
destroy  or  significantly  degrade 
Chiricahua  leopard  frog  habitat,  and  do 
not  result  in  take  of  frogs; 

(4)  Release,  diversion,  or  withdrawal 
of  water  from  or  near  Chiricahua 
leopard  frog  habitat  in  a  manner  that 
does  not  displace  or  result  in  • 
desiccation  or  death  of  eggs,  tadpoles,  or 
adults;  does  not  disrupt  breeding 
activities  of  frY)gs;  does  not  favor 
introduction  of  nonnative  predators; 
and  does  not  alter  vegetation 


characteristics  at  or  near  Chiricahua 
leopard  frog  sites  to  an  extent  that  it 
exposes  frogs  to  increased  predation: 

(5)  Logging  activities  that  do  not 
result  in  erosion  or  siltation  of  stream 
beds  and  other  aquatic  habitats 
occupied  by  Chiricahua  leopard  frogs, 
do'hot  adversely  affect  water  quality, 
and  do  not  denude  shoreline  vegetation 
or  terrestrial  vegetation  in  occupied 
habitat;  and 

(6)  In  accordance  with  the  special 
rule,  activities  associated  with  the  use 
and  maintenance  of  livestock  tanks, 
such  as.  but  not  limited  to:  trampling  by 
livestock,  cleaning  sediment  from  the 
tanks,  and  clearing  or  grazing  of 
vegetation  around  the  tanks. 

Activities  that  we  believe  could 
potentially  result  in  "take"  of  the 
Chiricahua  leopard  frog,  include,  but  are 
not  limited  to  the  following: 

(1)  Unauthorized  collection,  capture, 
or  handling  of  the  species; 

(2)  Intentional  infroduction  of 
nonnative  predators,  such  as  nonnative 
fish,  bullfrogs,  crayfish,  or  tiger 
salamanders  into  occupied  frog  habitat; 

(3)  Any  activity  not  carried  out 
pursuant  to  the  special  rule  described  in 
"§  17.43  Special  rules-vertebrates"  that 
results  in  destruction  or  significant 
alteration  of  habitat  of  Chiricahua 
leopard  frog  including,  but  not  limited 
to.  the  discharge  of  fill  material  into 
aquatic  habitat  occupied  by  the  species, 
the  diversion  or  alteration  of  stream 
flows  and  aquatic  habitats  occupied  by 
the  species  or  withdrawal  of  water  to 
the  point  at  which  habitat  becomes 
unsuitable  for  the  species,  grazing  in 
occupied  habitat  or  overgrazing  in  the    . 
watersheds  of  occupied  habitat,  and  the 
alteration  of  the  physical  channels 
within  the  stream  segments  and  aquatic 
habitats  occupied  by  the  species; 

(4)  Water  diversions,  groundwater 
pumping,  water  releases  or  other  water 
management  activities  that  result  in 
displacement  or  death  of  eggs,  tadpoles, 
or  adult  frogs;  disruption  of  breeding 
activities;  introduction  of  nonnative 
predators;  or  significant  alteration  of 
vegetation  characteristics  at  or  near 
occupied  sites.  However,  pursuant  to 
the  special  rule  for  this  species, 
operation  and  maintenance  of  livestock 
tanks  on  private.  State,  or  Tribal  lands 
that  result  in  incidental  mortality  of 
frogs  would  not  be  considered  a 
violation  of  section  9; 

(5)  Discharge  or  dumping  of 
hazardous  materials,  silt,  or  other 
pollutants  into  waters  supporting  the 
species; 

'   (6)  Possession,  sale,  delivery, 
transport,  or  shipment  of  illegally  taken 
Chiricahua  leopard  frogs;  and 
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(7)  Actions  that  take  Chiricahua 
leopetrd  frogs  that  are  not  authorized  by 
either  a  permit  under  section  10  of  the 
Act  or  an  incidental  take  statement 
under  section  7  of  the  Act,  or  are  not 
exempted  from  the  section  9  take 
prohibitions  as  described  in  the  special 
rule  "§17.43  Special  rules-amphibians" 
for  this  species;  the  term  "take" 
includes  harassing,  harming,  pursuing, 
himting,  shooting,  wounding,  killing, 
trapping,  capture,  or  collecting,  or 
attempting  any  of  these  actions. 

Not  all  of  the  activities  mentioned 
above  will  result  in  violation  of  section 
9  of  the  Act;  only  those  activities  which 
result  in  "take"  of  Chiricahua  leopard 
frog  woidd  be  considered  violations  of 
section  9.  We  will  review  other 
activities  not  identified  above  on  a  case- 
by-case  basis  to  determine  whether  they 
may  be  likely  to  result  in  a  violation  of 
section  9  of  the  Act.  We  do  not  consider 
these  lists  to  be  exhaustive  and  provide 
them  as  information  to  the  public. 
Please  direct  your  questions  regarding 
whether  specific  activities  will 
constitute  a  violation  of  section  9  to  the 
Field  Supervisor,  Arizona  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

We  may  issue  permits  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  for 
threatened  species  are  at  50  CFR  17.32. 
Address  yoin  requests  for  copies  of  the 
regulations  on  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
to  the  U.S.  Fish  and  Wildlife  Service, 
Branch  of  Endangered  Species/Permits, 
P.O.  Box  1306,  Albuquerque,  NM  87103 
(telephone  (505)248-6920,  facsimile 
(505)248-6922). 

Required  Detenninatioiis 

(1)  Civil  Justice  Reform.  A  decision  on 
whether  the  Chiricahua  leopard  frt>g 
shoidd  be  listed  is  required  by  the 
Endangered  Species  Act  and  the  need 
for  this  threatened  designation  is  well 
documented  herein.  Special  rules  may 
be  issued  by  the  Secretary  of  the  Interior 
pursuant  to  section  4(d)  of  the  Act  when 
such  regulation  is  deemed  "necessary 
and  advisable  to  provide  for  the 


conservation  of  the  species."  The 
special  rule  will  promote  the 
conservation  of  the  Chiricahua  leopard 
frog  by  allowing  ranchers  to  continue  to 
maintain  their  stock  tanks,  which 
provide  habitat  fcwr  the  frog,  as  they  have 
in  the  past  without  additional  regulatory 
burdens  being  imposed  as  a  vesult  of  the 
listing  of  the  frog  as  threatened.  The  rule 
clearly  states  that  existing  and  future 
stock  tanks  on  non-Federal  land  can  be 
used  and  meiintained  without  fear  of 
violating  section  9  of  the  Act.  Since  the 
special  rule  will  benefit  the  Chiricahua 
leopard  frog  without  imposing  a  burden 
on  the  public;  we  do  not  expect  it  to  be 
challenged.  As  a  result,  in  accordance 
with  Executive  Order  12988,  the  Office 
of  the  Solicitor  has  determined  that  the 
listing  and  special  rule  do  not  unduly 
burden  the  judicial  system  and  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

(2)  National  Environmental  Policy 
Act.  We  have  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  In  addition,  we  have 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(d)  when  they 
accompany  listings,  as  in  this  case. 

(3)  Govenament-to-Govemment 
Relationship  with  Tribes.  In  accordance 
with  the  President's  memorandum  of 
April  29, 1994,  "Govemment-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments"  (59  FR 
22951)  Executive  Order  13175  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects. 


(4)  Paperwork  Reduction  Act.  This 
rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  Control 
Number  1018-0094,  which  expires  on 
July  31,  2004.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  Control  Number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.22. 

Refierences  Cited 

You  may  request  a  list  of  all 
references  cited  in  this  document,  as 
well  as  others,  from  the  Arizona 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

Author 

The  primary  author  of  this  notice  is 
James  Rorabaugh  (see  ADDRESSES 
section). 

List  of  Subiects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

We  amend  Part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority;  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following  in  alphabetical  order,  under 
AMPHIBIANS,  to  the  List  of  Endangered 
and  Threatened  Wildlife: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 

***** 

(h)  *  *  • 
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Species 


Common  name  Scientific  name 


Vertebrate  popu-  rw»ioai  h^w,         c«*/m«i 

Historic  range  lation  where  endan-      Status      When  listed    ^""^a'  "^di-        special 

gered  or  threatened 


tat 


rules 


Amphibians 


fog,  Chiricahua 
leopard. 


Rana  chiricahuensis     U.S.A.  (AZ,  NM),  Entire 

Mexico. 


726 


NA        §  17.43(b) 


3.  Amend  §  17.43  by  adding 
paragraph  (b)  to  read  as  follows:  ' 

§17.43    Special  rules — amphibians. 

***** 

(b)  Chiricahua  leopard  frog  {Rana 
chiricahuensis). 

jl  (1)  What  activities  are  prohibited? 
Except  as  noted  in  paragraph  {b)(2)  of 
his  section,  all  prohibitions  of  §  17.31 


will  apply  to  the  Chiricahua  leopard 
frog. 

(2)  What  activities  are  allowed  on 
private,  State,  or  Tribal  land?  Incidental 
take  of  the  Chiricahua  leopard  frog  will 
not  be  considered  a  violation  of  section 
9  of  the  Act,  if  the  take  results  from 
livestock  use  at  or  maintenance 
activities  of  livestock  tanks  located  on 
private.  State,  or  Tribal  lands.  A 
livestock  tank  is  defined  as  an  existing 


or  future  impoundment  in  an  ephemeral 
drainage  or  upland  site  constructed 
primarily  as  a  watering  site  for 
livestock. 

Dated:  June  6,  2002. 
Paul  Hoffinan, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  02-14730  Filed  6-12-02:  8:45  am] 

BILUNO  CODE  4310-6S-P 


Thursday, 
June  13,  2002 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  From 
Phosphoric  Acid  Manufacturing  Plants 
and  Phosphate  Fertiliscers  Production 
Plants;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 
[FRL-7229-6] 
RIN  2060-AE44 

National  Emission  Standards  for 
HazardOMS  Air  Pollutants  From 
Phosphoric  Acid  Manufacturing  Plants 
and  Phosphate  Fertilizers  Production 
Plants 

AGENCY:  Environmental  Protection 

Agency  (H'A). 

ACTION:  Final  rule;  amendments. 

SUMMARY:  The  EPA  is  taking  final  action 
to  amend  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  phosphoric  acid 
manufacturing  plants  and  the  NESHAP 
for  phosphate  fertilizers  production 
plants  which  were  promulgated  on  Jime 
10. 1999  imder  authority  of  section  112 
of  the  Clean  Air  Act  (CAA).  The 
NESHAP  apply  to  owners  and  operators 
.  of  phosphoric  acid  and  phosphate 
fertilizers  production  facilities  that  are 
major  sources  of  hazardous  air 
pollutants  (HAP).  The  EPA  is  amending 
specific  provisions  in  the  NESHAP  to 
resolve  issues  and  questions  raised  after 
promulgation  of  the  final  rules.  The 
amendments  do  not  significantly  change 
EPA's  original  projections  for  the 


environmental  benefits,  compliance 
costs,  and  binden  on  industry,  and  do 
not  affect  the  number  of  affected 
facilities. 

EFFECTIVE  DATE:  June  13,  2002. 

ADDRESSES:  Docket  No.  A-94-02, 
containing  information  relevant  to  the 
final  rule  amendments,  is  available  for 
public  inspection  between  8  a.m.  and 
5:30  p.m.,  Monday  through  Friday 
(except  for  Federal  holidays)  at  the 
following  address:  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
U.S.  EPA,  401  M  Street,  SW.,  Room 
1500.  Washington,  DC  20460  or  by 
phoning  the  Air  Docket  Office  at  (202) 
260-7548.  Refer  to  Docket  No.  A-94-02. 
The  Docket  Office  may  charge  a 
reasonable  fee  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keith  Bamett,  Minerals  and  Inorganic 
Chemicals  Group',  Emission  Standards 
Division  (MC-C504-05),  U.S.  EPA,     ' 
Research  Triangle  Park,  North  Carolina 
27709,  telephone  number  (919)  541- 
5605,  facsimile  number  (919)  541-5600, 
electronic  mail  (e-mail)  address: 
bamett.keith@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  the  final  rulemaking.  The  docket  is  a 


dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  will  serve  as 
the  record  in  the  case  of  judicial  review. 
The  docket  niunber  for  the  rulemaking 
is  A-94-02. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  WWW. 
Following  signature,  a  copy  of  this 
action  will  be  posted  on  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules:  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  Today's  action 
applies  to  process  components  at  new 
and  existing  phosphoric  acid 
manufacturing  plants  and  phosphate 
fertilizers  production  plants.  Regulated 
categories  and  entities  include: 


Source  category 


Industrial 


Industrial 


SIC 


2874 


2874 


NAICS 


325314 
325314 


Examples  of  regulated  entitles 


Ptiosphoric  acid  manufacturing  facilities  (wet  process  phosphoric  acid  proc- 
ess line,  superphosphoric  acid  process  line,  phosphate  rock  dryer,  phos- 
phate rock  calclner,  purified  phosphoric  add  process  line). 

Phosphate  fertilizers  production  (diammonium  and/or  monoammonium  phos- 
phate process  line,  granular  triple  superphosphate  process  line,  granular 
triple  superphosphate  storage  building). 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  of  the  rules.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  SECTION. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
the  final  rule  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Coliunbia 
Circuit  by  August  12,  2002.  Under 
section  307(d)(7)(B)  of  the  CAA,  only  an 
objection  to  a  rule  or  procedure  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 


during  judicial  review.  Moreover,  under 
section  307(b)(2)  of  the  CAA,  the 
requirements  established  by  the  final 
rule  may  not  be  challenged  separately  in 
any  civil  or  criminal  proceeding  brought 
to  enforce  these  requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

n.  Amendments  Specific  to  Subpart  AA — 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  From 
Phosphoric  Acid  Manufacturing  Plants 

in.  Amendments  to  Both  Subpart  AA — 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  From 
Phosphoric  Acid  Manufacturing  Plants 
and  Subpart  BB — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Phosphate  Fertilizers  Production 
Plants 

rv.  Administrative  Requirements 


A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act,  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 

I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
J.  Congressional  Review  Act 
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I.  Background 

The  EPA  promulgated  NESHAP  for 
Phosphoric  Acid  Manufacturing  Plants 
and  Phosphate  Fertilizers  Production 
Plants  on  June  10,  1999  (64  FR  31358). 
The  NESHAP  established  standards  to 
control  HAP  emissions  from  facilities 
producing  phosphoric  acid  and 
phosphate  fertilizers. 

On  August  4, 1999,  The  Fertilizer 
Institute  (TFI)  filed  a  petition  for 
judicial  review  of  the  NESHAP,  as 
provided  for  in  CAA  section  307(b), 
with  respect  to  certain  provisions 
regarding  emissions  standards  for 
phosphate  rock  calciners,  monitoring 
requirements  in  general,  and 
applicability  of  the  general  provisions. 
On  November  3. 1999,  TFI  filed  an 
administrative  petition  for 
reconsideration  raising  these  and  other 
issues,  and  subsequently  submitted 
supplementary  materials  in  support  of 
its  petition. 

On  December  17,  2001  (66  FR  65072), 
we  published  a  direct  final  rule  with  a 
parallel  proposal  that  amended  several 
sections  of  the  final  rule  including  the 
particulate  matter  (PM)  emissions 
standards  for  existing  phosphate  rock 
calciners  (regulating  PM  as  a  siurogate 
for  HAP  metals).  We  received  an 
adverse  comment  on  the  revised  PM 
emissions  standards  for  existing  sources 
and  subsequently  withdrew  the  direct 
final  rule.  In  the  final  rule  amendments, 
we  are  responding  to  the  adverse 
comment  and  fin^izing  the  phosphate 
rock  calcinerTM  emissions  standards 
proposed  on  December  17,  2001  (66  FR 
65079).  In  addition,  we  are  correcting 
two  errors  fotmd  in  the  operating 
requirements  in  §§63.604  and  63.624  of 
the  final  rule. 

n.  Amendments  Specific  to  Subpart 
AA — National  Emissions  Standards  for 
Hazardous  Air  Pollutants  From 
Phosphoric  Acid  Manufacturing  Plants 


The  EPA  is  amending  40  CFR  part  63, 
subpart  AA,  to  revise  the  emissions 
limit  for  existing  phosphate  rock  . 
calciners.  The  EPA  promulgated 
standards  for  phosphate  rock  calciners 
based  on  performance  of  the  floor 
technology  which  was  identical  wet 
scrubbing  technology  installed  on  six 
identical  calciners  at  one  facility,  plus 
data  from  a  calciner  with  wet  scrubbers 
at  a  second  facility.  The  promulgated 
standard  imder  40  CFR  63.602  for 
existing  calciners  of  0.1380  grams  per 
dry  standard  cubic  meter  (g/dscm) 
(0.060  grains  per  dry  standard  cubic  foot 
(gr/dscf))  was  based  on  emissions  data 
for  the  floor  technology  which  was 
available  to  EPA  at  that  time. 


Subsequent  to  receiving  TFTs  petition 
for  reconsideration,  we  determined  that 
the  phosphate  rock  calciner  at  the 
second  facility  had  been  shutdown. 
Also,  additional  emissions  and 
operating  data  from  compliance  tests  of 
the  six  wet  scrubbers  installed  at  the 
same  facility  were  submitted  to  EPA. 
Those  data  covered  an  11 -year  period 
from  1991  to  2001. 

The  results  of  those  data  ranged  from 
0.060  to  0.22  g/dscm  (0.026  to  0.097  gr/ 
dscf).  However,  the  petitioner  indicated 
that  the  oldest  2  years  of  data  would  not 
be  indicative  of  current  operation.  If 
those  2  years  are  excluded,  the  range  of 
the  data  is  0.06  to  0.182  g/dscm  (0.026 
to  0.079  gr/dscf). 

The  comment  we  received  on  the 
proposed  rule  stated  that  EPA  should 
not  use  information  from  all  six 
calciners  in  revising  the  emission  limit 
for  existing  sovirces.  The  commentor 
stated  that  all  wet  scrubbers  are  not 
identical  and  listed  several  operating 
parameters  including  pressure  drop, 
liquid  flow  rate,  and  mist  eliminator 
design.  They  stated  that,  therefore,  the 
inability  of  one  of  the  six  calciners  to 
meet  the  existing  standard  does  not 
affect  the  ability  of  other  better  designed 
scrubbers  to  meet  the  standard.  The 
commentor  also  mentioned  that 
differences  in  the  manufactiiring 
process  can  affect  the  amount  of 
particulate  entering  the  control  device. 
Finally,  they  stated  that  EPA  has 
disregarded  the  finding  of  Cement  Kiln 
Recycling  Coalition  V.  EPA  ,  255  F.3d 
855  (D.C.  Cir.  2001)  that  "floors  reflect 
what  the  best  performers  actually 
achieve". 

We  believe  that  the  final  rule 
amendments  are  consistent  with  the 
holding  of  Cement  Kiln  Recycling 
Coalition.  In  that  case,  the  court 
considered  a  challenge  to  the  Agency's 
practice  of  looking  at  sources  outside 
the  group  of  best  performing  sources  to 
determine  the  variability  of  the  best 
performers.  The  coiul  held  that,  where 
factors  other  than  the  control  technology 
affected  the  emissions  level,  such 
practice  was  not  consistent  with  CAA 
section  112(d)  because  it  failed  to  reflect 
a  reasonable  estimate  of  the  emissions 
level  of  the  best  performing  sources  (255 
F.3d  at  866).  The  coiut  noted  that  the 
Agency's  practice  may,  however, 
comply  with  the  statute  where  the 
record  demonstrates  "that  MACT 
technology  significantly  controls 
emissions,  or  that  factors  other  than  the 
control  technology  have  a  negligible 
effect."  [Id.) 

That  is  the  case  here.  The  record 
demonstrates  that  the  wet  scrubbing 
MACT  technology  selected  for 
phosphate  calciners  significantly 


controls  emissions  and  that  factors  other 
than  control  technology  have  a 
negligible  effect.  The  MACT  floor  for 
categories  with  less  than  30  sources  is 
the  average  of  the  top  performing  five. 
However,  we  could  find  no  basis  to 
distinguish  any  reason  that  those  six 
sources,  which  are  located  at  the  same 
facility,  are  not  identical,  with  the  only 
difference  in  emissions  being  due  to 
normal  process  variation  that  is  beyond 
the  control  of  the  facility. 

All  six  calciners  were  designed  to  be 
identical.  The  phosphate  rock  inputs 
come  from  a  common  source.  All  six  use 
the  same  fuel  and  have  identical  fuel 
systems.  One  operator  runs  four 
calciners,  and  one  nms  the  other  two. 
All  operators  receive  the  same  training. 
The  scrubbers  have  the  same  venturi 
pressure  drop,  liquid  flow  rates,  and 
gas/liquid  separation  sections.  Because 
factors  other  than  the  MACT  technology 
do  not  affect  emissions  levels, 
consideration  of  data  from  all  six 
sources  to  determine  the  variability 
experienced  by  the  best  performers  is 
consistent  with  Cement  Kiln  Recycling 
Association  and  the  requirements  of 
section  112(d).i 

As  discussed  above,  the  data  from  the 
six  facilities  covered  a  range  of  0.060  to 
0.181  g/dscm  (0.026  to  0.079  gr/dscf), 
which  exceeds  the  promulgated 
standards. 2  Therefore,  we  are  changing 
the  emission  standard  under  40  CFR 
63.602  for  existing  calciners  to  0.184  g/ 
dscm  (0.080  gr/dscf). 

m.  Amendments  to  Both  Subpart  AA — 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  From 
Phosphoric  Acid  Manufacturing  Plants 
and  Subpart  BB — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Phosphate  Fertilizers  Production 
Plants 

The  EPA  is  amending  the  sections  on 
operating  requirements  in  40  CFR  part 
63,  subparts  AA  and  BB. 

In  the  final  rule  published  on  Jime  10, 
1999  (64  FR  31358),  we  made  a  niunber 
of  changes  to  the  monitoring 
requirements  in  §§  63.604  and  63.624  of 
the  proposed  rule.  We  created  new 
§§63.604  and  63.624  titled  operating 
requirements  and  moved  the  monitoring 
requirements  to  §§63.605  and  63.625.  In 
the  final  versions  of  §§  63.604  and 
63.624,  we  stated  that  the  owner/ 


■  It  should  also  be  noted  that  the  decision  to 
exclude  the  data  from  the  calciner  that  was  recently 
shut  down  would  not  change  the  outcome  of  the 
floor  determination. 

^  The  commenter  also  stated  that  if  EPA  accepts 
data  after  the  close  of  the  public  comment  period, 
it  must  consider  newer  data  from  other  plants.  As 
noted  above,  EPA  has  all  of  the  available  data  for 
the  existing  phosphate  calciners. 
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operator  must  maintain  the  3-hour 
averages  of  the  pressure  drop  across 
each  wet  scrubber  and  the  liquid  flow 
rate  to  each  scrubber  within  die 
allowable  ranges  established  during  the 
performance  test. 

However,  in  the  final  version  of 
§§63.605  and  63.625  (monitoring 
requirements),  we  consistently  refer  to 
daily  averages,  not  3-hour  averages.  The 
discussion  in  the  preamble  of  the  final 
rule  stated  that  o^a  intent  was  that  any 
exceedance  of  the  operating  range 
averages  over  24  hoiu^  is  a  violation  of 
the  operating  requirement.  Based  on 
that,  our  intent  was  to  reqiiire  that 
facilities  maintain  the  averages  of  the 
pressure  drop  across  each  wet  scrubber 
and  the  liquid  flow  rate  to  each  scrubber 
within  the  allowable  ranges  established 
during  the  performance  test  on  a  daily 
average  basis,  not  a  3-hour  basis. 
Therefore,  the  reference  to  3-hour 
averages  in  §§  63.604  and  63.624  of  the 
final  rule  was  an  error.  In  the  final  rule 
amendments,  we  are  correcting 
§§  63.604  and  63.624  to  reflect  our 
original  intent  by  changing  "3-hour 
average"  to  "daily  average." 

IV.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  residt  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  amendments  do  not  constitute 
a  "significant  regulatory  action"  because 
they  do  not  meet  any  of  the  above 
criteria.  Consequently,  the  final  rule 


amendments  were  not  submitted  to 
OMB  for  review  under  Executive  Order 
12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensiu« 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

The  final  rule  amendments  do  not 
have  federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  final  rule 
amendments  will  not  impose  directly 
enforceable  requirements  on  States,  nor 
would  they  preempt  them  &t)m 
adopting  their  own  more  stringent 
programs  to  control  emissions.  Thus. 
Executive  Order  13132  does  not  apply 
to  the  final  rule  amendments. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  final  rule 
amendments  do  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  No  tribal  governments  are 
known  to  own  or  operate  phosphoric 
acid  manufacturing  facilities  or 
phosphate  fertilizers  production 
facilities.  Thus.  Executive  Order  13175 
does  not  apply  to  the  final  rule 
amendments. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23. 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  appljdng  only  to  those 
regidatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  imder  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  final  rule 
amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
based  on  technology  performance,  not 
health  or  safety  risks.  Furthermore,  the 
final  rule  amendments  have  been 
determined  not  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy,  Supply, 
Distribution,  or  Use 

The  final  rule  amendments  are  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  Fed.  Reg. 
28355  (May  22.  2001))  because  it  is  not 
a  significant  regulatory  action  imder 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
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costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educatiiig,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Because  today's  amendments  do  not 
add  new  requirements  or  costs,  the  EPA 
has  determined  that  the  final  rule 
amendments  do  not  contain  a  Federal 
mandate  that  may  result  in  expenditiires 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  "Thus, 
the  final  rule  amendments  are  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
the  EPA  has  determined  that  the  final 
rule  amendments  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  they  contain  no  regulatory 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  final  nde 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

G.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  the  final  rule  amendments  on  small 
entities,  the  EPA  found  that  2  of  the  21 
firms  that  potentially  could  be  subject  to 
the  standards  are  small  firms.  Of  the 
two.  data  indicate  that  one  is  an  area 
source  which  would  not  be  covered  by 
the  standards.  The  second  soiut:e  could 
be  major  and  subject  to  the  requirements 


of  the  standards.  Information  available 
to  EPA  shows,  however,  that  the  second 
source  is  able  to  achieve  the  control 
levels  associated  with  the  promulgated 
rules  using  existing  equipment.  The 
second  source  would  not  be 
significantly  impacted  by  the  final  rule 
amendments  because  it  clarifies  and 
makes  corrections  to  the  promulgated 
rules  but  imposes  no  additional 
regulatory  requirements. 

Because  today's  final  rule 
amendments  impose  no  additional 
regulatory  requirements  on  owners  or 
operators  of  phosphoric  acid 
manufacturing  plants  or  phosphate 
fertilizers  production  plants,  the  EPA 
has  concluded  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

H.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirenients 
contained  in  the  phosphoric  acid 
manufacturing  and  phosphate  fertilizers 
production  NESHAP  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  and  has 
assigned  OMB  Control  No.  2060-0361. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA. 
and  a  copy  may  be  obtained  from  Susan 
Auby  by  mail  at  U.S.  EPA,  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822T),  1200 
Pennsylvania  Avenue.  NW.  Washington 
DC  20460,  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672. 

The  amendments  contained  in  this 
final  rule  will  have  no  net  impact  on  the 
information  collection  burden  estimates 
made  previously.  Consequently,  the  ICR 
has  not  been  revised. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995,  Public  Law  104-113 
(March  7, 1996).  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  govemment-imique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
material  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  volimtary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  annual  reports  to 
OMB.  with  explanations  when  EPA 
does  not  use  available  and  applicable 
volxmtary  consensus  standards. 


The  final  rule  amendments  do  not 
involve  the  use  of  any  new  technical 
standards.  Accordingly,  the  NTTAA 
requirement  to  use  applicable  voluntary 
consensus  standards  does  not  apply  to 
the  final  rule  amendments. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  adopting  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  Congress  and 
to  the  Comptroller  General  of  the  United 
States.  The  EPA  will  submit  a  report 
containing  the  final  rule  amendments 
and  other  required  information  to  the 
United  States  Senate,  the  United  States 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  final 
rule  amendments  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  Today's  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fart  63 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  substances. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  June  5.  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I.  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— [Amended] 

2.  Section  63.602  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  63.602    Standard*  for  existing  souroa*. 

•        *         *         •        • 

(d)  Phosphate  rock  calciner.  On  or 
alter  the  date  on  which  the  performance 
test  required  to  be  conducted  by  §§  63.7 
and  63.606  is  required  to  be  completed, 
no  owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  cause  to 
be  discharged  into  the  atmosphere  from 
any  affected  source  any  gases  which 
contain  particulate  matter  in  excess  of 
0.1810  gram  per  dry  standard  cubic 
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meter  (g/dscm)  (0.080  grains  per  dry 
standard  cubic  foot  (gr/dscf)). 
***** 

3.  Section  63.604  is  revised  to  read  as 
follows: 

§63.604    Operating  requirements. 

On  or  after  the  date  on  which  the 
performance  test  required  to  be 
conducted  by  §§  63.7  and  63.606  is 
required  to  be  completed,  the  owner/ 
operator  using  a  wet  scrubbing  emission 
control  system  must  maintain  daily 
averages  of  the  pressure  drop  across 


each  scrubber  and  of  the  flow  rate  of  the 
scrubbing  liquid  to  each  scrubber  within 
the  allowable  ranges  established 
pursuant  to  the  requirements  of 
§  63.605(d)(1)  or  (2). 

SubfMHl  BB — [Amended] 

4.  Section  63.624  is  revised  to  read  as 
follows: 

§63.624    Operating  requirements. 

On  or  after  the  date  on  which  the 
performance  test  required  to  be 
conducted  by  §§  63.7  and  63.626  is 


required  to  be  completed,  the  owner/ 
operator  using  a  wet  scrubbing  emission 
control  system  must  maintain  daily 
averages  of  the  pressxire  drop  across 
each  scrubber  and  of  the  flow  rate  of  the 
scrubbing  liquid  to  each  scrubber  within 
the  allowable  ranges  established 
pursuant  to  the  requirements  of 
§  63.625(f)(1)  or  (2). 

[FR  Doc.  02-14758  Filed  6-12-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Indian  Affairs 

Trust  Rsform  Tasic  Fores — Rsport 

AGENCY:  Biueau  of  Indian  A£foirs. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Tribal  Leaders/ 
Department  of  the  hiterior  Trust  Reform 
Task  Force  (Task  Force),  composed  of 
Tribal  Leaders  and  representatives  of 
the  Department  of  the  Interior 
(Department},  has  developed  a  number 
of  proposed  alternatives  to  the  Bureau  of 
Indian  Trust  Asset  Management 
(BIT AM)  proposed  by  the  Department  in 
November.  2001.  The  elements  of  the 
various  proposals  are  not  necessarily 
exclusive  of  each  other  and  are  designed 
to  be  flexible  concepts  for  discussion 
among  Tribal  Leadership.  The  Task 
Force  believes  that,  with  sound 
implementation,  the  options  the  Task 
Force  recommends  for  further 
consultation  could  serve  as  the  basis  for 
determining  the  appropriate 
organizational  structure  for  the 
Department  to  make  progress  in 
fulfilling  its  trust  responsibilities  toward 
American  Indians  and  Alaska  Natives. 
During  the  next  two  months,  the 
Department  will  engage  in  a  series  of 
regional  and  national  consultation 
sessions  with  tribal  leaders  on  these 
proposals.  At  the  recent  Task  Force 
meeting  in  Minneapolis,  Minnesota,  the 
Task  Force  agreed  to  initiate 
consultation  in  early  June,  hold  regional 
meetings  throughout  June  and  early 
July,  and  hold  a  national  consultation 
meeting  in  Bismarck,  North  Dakota  on 
June  19,  2002.  Tribal  leaders  are  lu^ed 
to  provide  their  comments  on  the 
proposed  alternatives.  The  Task  Force 
believes  that  there  is  a  need  for  reform, 
and  that  the  status  quo  is  not  acceptable. 
The  Task  Force  notes  that  significant 
progress  has  been  made  in  the  spirt  and 
success  of  self-determination  and  self- 
governance  policies.  To  date,  the  Task 
Force  has  largely  focused  on 
consideration  of  high-level 
reorganization  options.  However,  the 
Task  Force  intends  to  address  the 
regional  and  field-level  organizational 
8tructxu«  in  full  detail  in  the  fut\ue, 
after  receiving  input  regarding  the 
upper-level  structiu-e.  The  Report  the 
Task  Force  submitted  to  the  Secretary  of 
the  Interior  contains  some  illustrations 
of  regional-  and  agency-level 
organizational  structures,  these  are 
purely  descriptive  illustrations,  they  are 
not  proposed  options,  which  are 
included  in  the  supplemental 
information  section. 


DATES:  Comments  on  the  Trust  Reform 
Task  Force  Report  are  due  on  July  12, 
2002,  and/or  may  be  submitted 
personally  at  any  of  the  meetings  as 
identified  in  the  listing  in  this  Notice. 
FOR  FURTHER  MFORMATION  CONTACT: 
Aurene  M.  Martin,  Acting  Deputy 
Assistant  Secretary  of  Indian  Affairs,  at 
202-208-7163. 

SUPPLEMENTARY  INFORMATION:  The 
following  paragraphs  contain  the  Task 
Force's  Report  submitted  to  Secretary 
Norton  on  June  4,  2002,  except  for  the 
siunmary  information  contained  at  the 
front  of  the  Report. 

I.  Background 

Pursuant  to  treaties,  statutes, 
executive  orders,  judicial  decisions  and 
in  the  course  of  dealing  with  the  Indian 
Nations,  the  United  States  government 
has  acquired  a  broad  trust  relationship 
with  Indian  tribes.  That  trust 
relationship  obligates  the  Federal 
government  to  protect  tribal  self- 
government,  to  provide  services  to 
Indian  communities,  and  to  exercise  the 
highest  degree  of  fiduciary 
responsibility  with  tribal  and  Indian 
lands  and  resources. 

The  Federal  government  has  held 
funds  in  trust  for  American  Indian  tribes 
since  1820.  In  1887,  the  enactment  of 
the  General  Allotment  Act  extended  the 
Federal  government's  fiduciary  duties  to 
individual  Indians.  The  Allotment  Act 
allocated  parcels  of  reservation  lands  to 
Indian  heads  of  households  and  opened 
"surplus"  lands  to  non-Indian 
settiement.  The  allotted  lands  were  to  be 
held  in  trust  by  the  United  States  for  a 
designated  period.  Individual  trust 
accounts  were  to  be  set  up  for  each 
Indian  with  a  stake  in  those  lands. 

The  Indian  Reorganization  Act  of 
1934  ("IRA")  ended  the  allotment  of 
tribal  lands,  provided  for  the  return  of 
"surplus"  Indian  lands  to  tribal 
ownership,  and  extended  indefinitely 
the  period  for  holding  allotted  lands  in 
trust.  Trust  fund  accounts  primarily 
consist  of  money  received  through  the 
sale  or  lease  of  tiust  lands,  including 
such  transactions  as  timber  sales, 
agricultural  fees,  and  oil  and  gas  leases. 
Tribal  trust  accounts  may  also  include 
funds  awarded  from  judgments  against 
the  United  States. 

More  recentiy,  reports  filed  by  the 
General  Accoimting  Office  and 
Congressional  conunittees  and  lawsuits 
filed  by  Indian  tribes  have  pointed  out 
serious  problems  with  the  government's 
long-standing  management  of  funds  and 
resources  entrusted  to  its  care. 

Congress  sought  to  correct  some  of 
these  problems  through  the  American 
Indian  Trust  Fund  Management  Reform 


Act  of  1994.  That  Act  set  out  the 
Secretary  of  the  Interior's 
responsibilities  for  the  accoimting  and 
management  of  Indian  trust  funds  and 
provided  the  opportunity  for  Indian 
tribes  to  directly  manage  their  trust 
funds.  Additionally,  the  Act  established 
a  Special  Trustee  for  American  Indian 
trust  funds  to  prepare  a  comprehensive, 
strategic  plan  for  management  reform 
and  to  ensiu^  that  the  reforms  take  place 
throughout  the  Department  of  the 
Interior. 

The  purpose  of  the  Trust  Reform  Task 
Force  as  defined  in  the  protocol 
agreement  is  as  follows: 

develop  and  evaluate  organizational  options 
to  improve  the  integrity,  efficiency,  and 
effectiveness  of  the  Departmental  *  *  * 
Indian  Trust  Operations  consistent  with 
Indian  treaty  rights.  Indian  trust  law,  and  the 
govemment-to-govemment  relationship. 

Although  the  Task  Force  mission  is  to 
develop  options  for  an  organizational 
structiire,  the  Task  Force  has  engaged  in 
discussions  addressing  the  imderlying 
problems  that  the  reorganization  must 
address.  The  purpose  of  the  trust  reform 
reorganization  is  to  improve  various 
aspects  of  trust  responsibilities 
including  trust  accounting  and  trust 
resources  management,  while 
complementing  and  protecting  tribal 
self-government  and  trust  services. 
However,  the  Task  Force  only  desires  to 
expand  its  scope  of  work  as  authorized 
by  the  tribal  leadership  which  they 
represent  from  their  respective  regions. 

The  Task  Force  has  approached  the 
development  of  its  options  in  a  manner 
that  affirms  tribal  authority  over  the 
management  of  tribal  lands  and  natural 
resoiuces.  Statutes  such  as  the  Indian 
Reorganization  Act,  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  and  specific  resource 
management  statutes,  such  as  the  Indian 
Forest  Resources  Management  Act, 
confirm  the  tribes'  rights  to  be  primary 
managers  of  their  tribal  lands  and 
natural  resources.  Additionally,  the 
Task  Force  recognizes  that  imder  Tides 
I  and  IV  of  the  hidian  Self- 
Determination  and  Education 
Assistance  Act,  tribes  have  assumed 
trust  management  responsibilities  and 
have  a  proven  record  of  effectiveness  in 
performing  those  functions. 

The  Task  Force  has  concluded  that 
trust  reform  must  be  driven  by  the 
beneficiaries  and  must  assure  that  the 
govemment-to-govemment  relationship 
between  Indian  tribes  and  the  United 
States  is  improved  and  strengthened, 
not  diminished  or  weakened. 

The  Task  Force  was  formed  after 
Tribal  Leaders  throughout  the  country 
expressed  serious  concerns  regarding 


Secretary  Norton's  November  2001, 
establishment  of  a  new  Assistant 
Secretary  position  and  the  creation  of  a 
new  agency,  the  Bureau  of  Indian  Trust 
Asset  Management  (BIT AM).  The 
Secretary's  plan  reorganized  and 
consoUdated  all  Indian  trust  asset 
management  functions  into  a  new  and 
separate  organizational  unit  headed  by  a 
new  Assistant  Secretary,  BITAM.  This 
proposal  provided  for  important 
additional  senior  management  attention 
to  this  high-priority  program  to  be 
retained  within  the  Department.  The 
Secretary  believed  this  newly 
established  Assistant  Secretary  would 
have  the  needed  authority  and 
responsibility  for  improved  trust  reform 
efforts  and  Indian  trust  asset 
management.  However,  through  several 
public  meetings,  it  became  clear  that  the 
Tribal  Leaders  were  opposed  to  BITAM. 
At  the  meeting  held  on  December  16, 
2001,  in  Albuquerque,  New  Mexico, 
Tribal  Leader  "Tex  Hall  proposed  the 
formation  of  a  Task  Force  charged  with 
providing  concrete  advice  to  the 
Department  to  guide  its  trust  reform 
efforts.  The  purpose  of  the  Task  Force 
was  to  evaluate  all  available  options  and 
to  submit  to  the  Department  one  or  more 
alternatives  to  BITAM.  To  further 
develop  an  improved  reorganization 
plan  and  achieve  broader  consensus, 
Secretary  Norton  agreed  to  the  creation 
of  a  Task  Force. 

n.  Task  Force  Members 

The  composition  of  the  Tribal 
Membership  of  the  Task  Force  was 
determined  by  the  tribes  and  represents 
a  broad  cross-section  of  tribal  interests. 
The  Task  Force  consists  of  two  elected 
tribal  leaders  from  each  region,  with  a 
third  tribal  leader,  from  each  region, 
acting  as  an  alternate.  Tex  Hall, 
Chairman/President  of  the  Three 
AfBliated  Tribes,  and  Susan  Masten, 
Chairwoman  of  the  Yurok  Tribe  serve  as 
the  Tribal  Co-chairs.  Senior  Department 
officials  also  serve  on  the  Task  Force, 
including  Deputy  Secretary  Griles,  and 
Assistant  Secretary  for  Indian  Affairs 
Neal  McCaleb,  who  serve  as  the 
Department's  Co-chairs. '  Tribal 
Representatives  are  the  following: 

Alaska  Region:  Ed  Thomas,  President, 
Central  Council  of  TUngit  Haida  Indian 
Tribes  of  Alaska;  Mike  Williams,  Aniak 
Village;  Alternate  Joe  Williams, 
President,  Organized  Village  of  Saxman. 
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'  Other  Departmental  representatives  to  the  Task 
Force  included:  the  Associate  Deputy  Secretary,  the 
Special  Trustee,  the  Director  of  the  Office  of  Trust 
Transition,  the  Associate  Solicitor  for  Indian 
Affairs,  the  Director  of  Congressional  and 
Legislative  Affairs,  the  Director  of  Communications 
and  the  Counselor  to  the  Assistant  Secretary  of 
Indian  Affairs. 


Eastern  Oklahoma  Region:  Bill 
Anoatubby,  Governor,  Chickasaw 
Nation;  Charles  O.  Tillman,  Jr., 
Principal  Chief  Osage  Nation;  Alternate 
Grace  Bunner,  Mekko,  Thlopthlocco 
Tribal  Town. 

Eastern  Region:  Keller  George, 
President,  United  South  and  Eastern 
Tribes,  Inc.  (USET);  Tim  Martin, 
Executive  Director,  United  South  and 
Eastem  Tribes,  hic.  (USET);  Alternate 
Peter  Schultz,  Vice-Chair,  Mohegan 
Tribe. 

Great  Plains  Region:  Mike  Jandreau, 
Chairman,  Lower  Bmle  Sioux  Tribal 
Council;  Richard  Monette,  Chairman, 
Tiutle  Mountain  Band  of  Chippewa 
Indians;  Alternate  Tex  Hall,  Chairman/ 
President,  Three  AfBliated  Tribes/NCAI. 

Midwest  Region:  Melanie  Benjamin, 
Chief  Executive,  Mille  Lacs  Band 
Reservation  Business  Committee;  Paul 
Ninham,  Oneida  Tribe  of  Indians  of 
Wisconsin;  Alternate  Troy  Swallow, 
President,  Ho-Chunk  Nation. 

Navajo  Region:  Ervin  Keeswood, 
Navajo  Coimcil  Delegation;  George 
Arthiu-,  Navajo  Council  Delegation; 
Alternate  Alfred  Yazzie,  Navajo  Nation. 

Northwest  Region:  Ernie  Stensgar, 
Chairman,  Coeur  d'Alene  Tribe;  W.  Ron 
Allen,  Chairman,  Jamestovra  S'Klallam 
Tribe;  Alternate  Colleen  Cawston, 
Chairperson,  Colville  Confederated 
Tribes. 

Pacific  Region:  Susan  Masten, 
Chairwoman,  Yurok  Tribe;  Rachel 
Joseph,  Chairperson,  Lone  Pine 
Reservation;  Alternate  Mary  Belardo, 
Chairperson,  Torres-Martinez  Desert 
Cahuilla  Indians. 

Rocky  Mountain  Region:  Alvin  Windy 
Boy,  Chairman,  Chippewa  Cree 
Business  Council;  Ivan  Posey, 
Chairman,  Shoshone  Business 
Committee;  Alternate  Geri  Small, 
President,  Northem  Cheyenne  Tribal 
Coimcil. 

Southern  Plains  Region:  Gary 
McAdams,  President,  Wichita  & 
Affiliated  Tribes;  James  Potter, 
Treasurer,  Prairie  Band  Potawatomi 
Tribe  of  Kansas;  Alternates  Alonzo 
Chalepah,  Vice  Chairman,  Apache  Tribe 
of  Oklahoma,  and  Russell  Ellis, 
Treasurer,  Absentee-Shawnee  Tribe  of 
Oklahoma. 

Southwest  Region:  joe  A.  Garcia,  San 
Juan  Pueblo;  Harry  E.  Early,  Governor, 
Pueblo  of  Lagima;  Alternates  Clement 
Frost,  Vice  Chairman,  Southern  Ute 
hidian  Tribe  and  Gregory  Ortiz,  Lt. 
Governor,  Acoma  Pueblo. 

Western  Region:  Edward  Manuel, 
Chairman,  Tohono  O'odham  Nation; 
Alvin  Moyle,  Chairman.  Fallon  Paiute 
Shoshone;  Alternate  Dennis  Smith,  Sr., 
Shoshone  Paiute  Tribes  of  Duck  Valley. 


Rose  Taveapont,  Vice-chair,  Northem 
Ute  Indian  Tribe. 

To  date,  the  Task  Force  has  held 
several  multi-day  meetings.  These 
meetings  have  been  held  in 
Shepherdstown,  West  Virginia 
(Febmary  2002);  Phoenix,  Arizona 
(March  2002);  San  Diego,  California 
(April  2002);  and  Minneapohs, 
Minnesota  (May  2002).  Additionally, 
monthly  meetings  have  been  scheduled 
for  the  next  six  months  to  continue  the 
activities  and  tasks  identified  by  the 
Task  Force. 

From  the  very  first  joint  meeting, 
which  was  held  in  Shepherdstown,  the 
Task  Force  and  the  Department  have 
eamesUy  attempted  to  achieve  progress 
on  trust  reform.  At  the  February  meeting 
in  Shepherdstown,  presentations 
highlighted  the  scope  of  the  Federal 
trust  responsibility  and  the  important 
differences  from  private  or  commercial 
fiduciary  trust  management. 
Subcommittees  were  created  with 
specific  goals. 

m.  Task  Force  Sub-Committees 

The  Task  Force  established  several 
subcommittees  as  follows: 

1.  Protocol  Sub-Committee:  This 
subcommittee  was  charged  with  the 
development  of  protocols  for  the  Task 
Force's  activities.  The  Tribal  Leaders 
serving  on  the  Protocols  Subcommittee 
were  Tim  Martin-Chair,  Ervin 
Keeswood,  Joe  Williams,  Ron  Allen,  Joe 
Garcia,  and  Rachel  Joseph.  This 
subcommittee  developed  the  ground 
rules  for  the  Task  Force  actions  which 
have  been  followed  throughout  the  task 
force  process. 

2.  EDS  Sub-Committee:  Another 
subcommittee  was  directed  to  examine 
the  scope  of  work  for  the  Electronic  Data 
Systems'  (EDS)  proposal.  The  Tribal 
Leaders  serving  on  this  subcommittee 
were  Tim  Martin— Chair.  Alvin  Moyle, 
Charles  Tillman,  George  Arthur,  Geri 
Small,  Ed  Thomas,  Ed  Manuel,  and  Joe 
Garcia.  This  subcommittee  reviewed  the 
EDS  proposal  and  is  also  involved  in 
reviewing  and  commenting  on  the 
development  of  the  Department's 
Strategic  Plan  for  Tmst  Reform. 

3.  Legislative  Sub-Committee:  The 
Task  Force  recognized  that  there  was 
significant  interest  in  trust  reform 
legislation  in  the  Legislative  Branch  of 
the  Federal  government.  This  year,  both 
the  House  Conunittee  on  Resources  and 
the  Senate  Committee  on  Indian  Affairs 
have  held  hearings  regarding  trust 
reform.  The  Task  Force  also  recognized 
the  need  to  develop  a  consensus  among 
the  various  parties — the  tribes,  the 
allottees,  the  Department  and  the 
Congress —  if  any  legislation  is  to  be 
passed  and  effectively  implemented. 
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Therefore,  in  Phoenix,  Arizona,  the  Task 
Force  decided  to  establish  the 
Legislative  Subcommittee  as-  its  fonmi 
for  that  discussion.  The  members  of  the 
Legislative  Subcommittee  are  Governor 
Anoatubby-Chair,  Ervin  Keeswood, 
Alvin  Windy  Boy,  Grace  Bimner,  Joe 
Williams,  and  Colleen  Cawston.  The 
Legislative  Subcommittee  will  continue 
to  review  options  for  trust  reform 
legislation  and  work  with  the  Task 
Force  and  Congress  in  the  development 
of  any  trust  reform  legislation.  The 
Chairman  of  this  Subcommittee, 
Governor  Anoatubby,  has  kept  key 
Congressional  Staff  apprised  of  the  Task 
Force's  activities,  invited  staff  to  attend 
Task  Force  Meetings,  and  worked  with 
key  committees  regarding  hearings 
related  to  Task  Force  activity. 
4.  Alternative  Proposal  Sub- 
Committee:  Another  subcommittee  was 
formed  to  review  the  alternative 
proposals  to  BIT  AM  that  had  been 
submitted.  The  Subcommittee's  Tribal 
Leaders  were,  Alvin  Windy  Boy — Chair, 
Mike  Jandreau,  Tim  Martin,  Ed  Thomas, 
Ervin  Keeswood,  Ernie  Stensgar,  Ervin 
Carlson,  Governor  Anoatubby,  Grace 
Bnmner,  Ron  Allen,  Alvin  Moyle, 
Rachel  Joseph  and  Joe  Garcia. 

IV.  Creating  a  Better  Alternative  Than 
BITAM 

By  the  end  of  April,  a  total  of  twenty- 
nine  separate  alternative  proposals  (or 
submissions  with  observations)  had 
been  received.  These  alternative 
proposals  provide  a  wide  variety  of 
options  for  consideration;  the  options 
ranged  from  the  status  quo  to  a  new 
Department  of  Indian  Aifairs.  The 
alternative  proposals  or  comments  were 
from  the  following: 

•  Affiliated  Tribes  of  Northwest  Indians 

•  Agua  Caliente 

•  BIA  Regional  Directors 

•  Cherokee  Nation  (OK) 

•  Cheyenne  River  Sioux 

•  Chippewa  Cree 

•  Cobell  Plaintiffs  Receiver 

•  Confederated  Salish  &  Kootenai 

•  Forest  J.  Gerard 

•  Fort  Peck  Business  Covmcil 

•  Hoopa  Valley 

•  Hualapai  and  Yavapai 

•  Intertribal  Timber  Council 

•  Lower  Brule 

•  Mille  Lacs  Band  of  Ojibwe 

•  Native  American  Mutual 

•  Navajo  Nation 

•  Nixon  Peabody 

•  Northwest  Region 

•  OST  Advisory  Board 

•  Oglala  Sioux 

•  Raven-Pack  Central 

•  Resolution  Trust  Corporation 

•  Salt  River  Pima — Maricopa  Indian 
Community 


•  Bureau  of  Indian  Trust  Assets 
Management 

•  Seminole  Nation  of  Oklahoma 

•  United  South  and  Eastern  Tribes 
(USET) 

•  Van  Ness  Feldman  P.C. 

•  Senate  Bill  2212 

The  Task  Force  charged  its 
Alternative  Proposals  Subcommittee  to 
evaluate  each  of  the  proposals.  Each 
proposal  was  reviewed  for  key  features 
and  relevant  nuances.  The  proposals 
contain  unique  features  intended  to 
address  a  variety  of  concerns,  but  reflect 
many  common  perspectives.  Most  of  the 
proposals  state  opposition  to  the  BITAM 
proposal.  Some  proposals  state  a 
preference  to  place  the  Department's 
trust  responsibilities  outside  of  the 
Department.  Some  proposals  address 
preferences  for  higher  levels  of  authority 
within  the  Department  for  officials 
charged  with  handling  Indian  Affairs. 
Others  feature  organizational  attributes 
such  as  the  need  for  performance 
standards,  improved  computer  systems, 
or  a  focus  on  "breach"®  issues 
identified  by  the  District  Court  in  the 
Cobell  case. 

To  facilitate  consultation  with  the 
broader  tribal  commimity,  the 
Subcommittee  chose  to  create  several 
generic  composite  options  that  reflected 
the  best  features  and  major  elements 
presented  by  the  entire  body  of  the 
alternative  proposals.  These  options 
focus  on  high  level  positions 
responsible  for  providing  policy 
direction  for  American  Indian  and 
Alaska  Natives  programs.  Following 
consultation,  the  Task  Force  will 
provide  the  Secretary  of  the  Interior 
with  comments  and  analyses  of  the 
options  regarding  the  configiuation  of 
the  Bureau  of  Indian  Affairs  and  its 
subordinate  line  management  positions. 

The  paragraphs  that  follow  describe 
the  alternative  options  identified  by  the 
Subcommittee  for  consideration  by  the 
Task  Force.  These  descriptions  also 
briefly  describe  some  of  the  advantages 
and  disadvantages  associated  with  the 
selection  of  a  particular  option. 
However,  the  paragraphs  that  follow  are 
highlights  and  do  not  fully  reflect  the 
totality  of  the  discussion,  study  and 
consideration  the  Subcommittee  and 
Task  Force  gave  each  generic  option 
prior  to  determining  whether  it  merited 
further  consideration. 

V.  Cross-Cutting  Principles 

In  addition  to  the  organizational 
options  stated  below,  the  Task  Force 
recommended  that  certain  cross-cutting 
principles  be  incorporated  into  any 
organizational  option  receiving  further 
consideration.  Each  option  meriting 
further  consideration  would  include 


these  principles.  These  cross-cutting 
principles  include: 

•  Support  for  the  role  of  Tribal  self- 
determination/self-govemance  (direct 
service,  Titie  1-638,  and  Title  IV). 

•  Recognition  that  Tribal  and 
individual  Indian  interests  are  closely 
related. 

•  Creation  of  an  independent 
oversight  entity  that  would  have 
responsibility  for  trust  administration. 

•  Phasing  out  of  the  Office  of  Special 
Trustee. 

•  Regrouping  of  operations-related 
functions  currently  under  control  of  the 
Special  Trustee  with  other  Biueau  of 
Indian  Affairs'  functions. 

•  Departmental  auditing  and  internal 
and  external  controls  capability. 

•  A  clear  definition  of  the 
Department's  "fiduciary  responsibility" 
to  manage  Indian  trust  assets. 

VI.  Options/Advantages/Disadvantages 

•  Option  1(a):  Create  A  New 
Department  of  Indian  Affairs — This 
alternative  envisioned  a  new  Cabinet 
position  and  organization.  All  of  the 
American  Indian  and  Alaska  Natives 
related  functions  within  the  Department 
would  be  moved  to  this  new 
organization. 

Advantages: 

•  Higher  profile  within  the  Executive 
Branch. 

•  Consolidates  American  Indian  and 
Alaska  Natives  functions  into  one 
Department. 

•  Improves  coordination  between  ■ 
American  Indian  and  Alaska  Native 
programs. 

Disadvantages: 

•  Politically  difficult  to  achieve. 

•  Executive  Branch  implementation 
would  be  difficult. 

•  Small  Department,  with  inadequate 
clout. 

While  this  alternative  has  attractive 
features,  it  was  determined  there  was  no 
need  for  further  consultation  by  the 
Task  Force.  This  option  was  viewed  as 
being  too  difficult  to  pursue — it  would 
take  substantial  effort  and  political 
capital  to  seek  "Departmental"  status 
and  the  likelihood  of  success  is  not 
high.  [See  Figure  1] 

•  Option  1(b):  Create  A  New 
Independent  Agency  Within  The 
Executive  Branch  of  Government — This 
alternative  envisioned  a  new 
independent  agency,  possibly 
temporary,  outside  of  the  Department, 
that  would  be  dedicated  to  managing  all 
of  the  American  Indian  and  Alaska 
Native-related  trust  functions  within  the 
Department. 

Advantages: 
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•  Outside  entity  with  line  authority  to 
make  changes. 

•  Improved  ability  to  foster 
organizational  change. 

Disadvantages: 

•  Tribal  involvement  may  be 
constrained. . 

•  Executive  branch  implementation 
would  be  difficult. 

•  Small  organization  with  limited 
clout. 

While  this  alternative  had  attractive 
featiu'es,  it  was  determined  there  was  no 
need  for  further  consultation  by  the 
Task  Force  for  reasons  similar  to  the 
reservations  stated  in  1(a).  [See  Figure  1] 

•  Option  2:  Create  A  New  Deputy 
Secretary  for  Indian  Affairs— This 
alternative  envisioned  the  creation  of  a 
new  top-level  Interior  official  who 
would  be  responsible  for  all  of  the 
Indian-related  functions  within  the 
Department. 

Advantages: 

•  Raises  profile  of  American  Indian 
and  Alaska  Native  programs  within  the 
Department. 

•  Makes  span  of  control  more 
manageable. 

•  Provides  clear  lines  of  authority 
over  all  trust  functions. 

•  Improves  coordination  with  other 
Departmental  Bureaus. 

•  Ensures  consistent  policy  of 
American  Indian  and  Alaska  Native 
Affairs. 

Disadvantages: 

•  Inconsistent  with  Reorganization 
Act  (one  Deputy  Secretary  per 
Department). 

•  Difficult  to  obtain  sufficient 
support. 

•  Recruitment  &  confirmation  of  a 
Deputy  Secretary. 

The  Task  Force  determined  this  option 
merited  further  consultation.  [See 
Figiue2] 

•  Option  3:  Create  An  Organizational 
Structure  With  Two  Assistant 
Secretaries — This  alternative  envisioned 
the  creation  of  a  new  Assistant 
Secretary's  position  to  manage  portions 
of  the  Department's  Indian  trust 
responsibilities. 

Advantages: 

•  Higher  profile  within  the 
bepartment. 

•  Improved  span  of  control. 

•  Improved  ability  to  focus  on  key 
program  areas. 

Disadvantages: 

•  Too  similar  to  the  BITAM  proposal 

•  May  undermine  BIA's  historical 
rust  obligations. 

•  May  result  in  confused  chain  of 
command 

Although  this  option  was  not  patterned 
ifler  the  BITAM  proposal,  the  similarity 


was  sufficient  for  the  Task  Force  to 
determine  this  option  did  not  merit 
further  consultation.  [See  Figure  3) 

•  Option  4:  Create  An  Organizational 
Subdivision  At  the  Bureau  Level — This 
alternative  envisioned  the  subdivision 
of  the  BIA  into  two  or  more  subordinate 
organizations.  The  Subcommittee 
identified  three  logical  groupings  of 
current  BIA  functions — Education,  Trust 
Funds  and  Trust  Resources,  and  Trust 
Services.  The  functional  grouping 
facilitates  reasonable  "span  of  control" 
considerations  and  permits  the  agency 
to  increase  management  attention  to  key 
trust  responsibilities. 

Advantages: 

•  Flexible  organizational  structure — 
contains  several  options. 

•  Improves  program  focus  and 
accountability. 

•  Ability  to  direct  and  coordinate 
Trust  activities  with  other  Bureaus  of 
the  Department  of  the  Interior  including 
the  Fish  and  Wildlife  Service,  the 
Bureau  of  Land  Management,  and  the 
Minerals  Management  Service. 

Disadvantages: 

•  May  be  perceived  as  fragmenting 
Indian  services. 

The  Task  Force  determined  this  option 
merited  further  consultation.  [See 
Figure  4] 

•  Option  5:  Create  A  New  Leadership 
Position  of  Under  Secretary  and  Group 
BIA  Fimctions — This  option  envisions 
the  creation  of  an  Under  Secretary  of 
Indian  Affairs  and  the  grouping  of  BIA 
functions  into  logical  units.  In  large 
part,  it  is  a  composite  option  reflecting 
the  key  features  of  Option  2  and  Option 
4. 

Advantages: 

•  New  Under  Secretary  as  single 
executive^ponsor. 

•  Ability  to  direct  and  coordinate 
Trust  activities  with  other  Bureaus  of 
the  Department  of  the  Interior  including 
the  Fish  and  Wildlife  Service,  the 
Biu^au  of  Land  Management,  and  the 
Minerals  Management  Service. 

•  Under  Secretary  position  more 
likely  to  be  approved  (versus  a  new 
Deputy  Secretary  position). 

•  Coordinates  all  American  Indian 
and  Alaska  Native  functions  within  the 
Department. 

•  High-profile  position  elevates 
American  Indian  and  Alaska  Native 
Affairs. 

Disadvantages: 

•  Recruitment  ft  confirmation  of  an 
Under  Secretary. 

The  Task  Force  determined  this  option 
merited  further  consideration.  [See 
Figures] 


Vn.  Further  Consideration  of  the 
Acceptable  Options 

The  Task  Force  recommended  option 
2,  which  would  create  a  New  Deputy 
Secretary  for  Indian  Affairs,  option  4 
which  would  create  an  organizational 
subdivision  at  the  Bureau  Level,  and 
option  5,  which  would  create  a  new 
leadership  position  of  Under  Secretary 
and  group  BIA  functions,  for 
consultation,  consideration  and  input 
from  Tribal  Leaders.  The  principal  focus 
of  further  consultation  involves  the 
configiuation  of  line  management 
officials,  from  top  to  bottom,  in  each 
alternative  as  well  as  the  grouping  of 
staff  support  functions. 

Vm.  Line  Management 

Most  duties  and  responsibilities 
within  the  Department,  including 
Indian  Affairs,  are  assigned  by  the 
President,  Congress,  or  the  Courts  to  the 
Secretary  of  the  Interior.  The  Secretary 
groups  these  functions  into  compatible 
groups  and  delegates  most  of  them  to 
subordinate  Assistant  Secretaries.  The 
Assistant  Secretaries  further  delegate 
most  responsibilities  to  subordinate 
Bureau  Directors.  The  process  goes  on  to 
successively  lower  layers  of  the 
organization  until  the  delegation  rests 
with  the  individuals  responsible  for 
implementing  program  responsibilities.  • 
In  most  cases,  the  delegation  process 
moves  from  high-level  policy  related 
decision  making,  through  strategic/ 
priority /budget  decision  making,  to  field 
implementation. 

The  Task  Force  supports  the 
continuation  of  a  line  management 
structure  that  would  facilitate  tribal  self- 
determination  through  direct  services  as 
well  as  contracting/compacting 
pursuant  to  self-determination 
agreements.  Within  the  Department,  the 
line  management  structure  for  Indian 
Affairs  involves  five  levels — see  Figure 
7  for  further  illustration.  The  options 
selected  for  further  consideration 
include  possible  changes  to  the  status 
quo. 

K.  Changes  Needed  at  Successive 
Levels  of  Authority 

•  Level  1 :  Secretary  of  the  Interior— 
Because  the  Task  Force  determined 
there  was  no  need  for  further 
consultation  regarding  the  new 
Department  of  Indian  Affairs  and 
Independent  Agency  options,  no 
changes  have  been  recommended  at  this 
level.  The  creation  of  a  separate  Deputy 
Secretary  or  Under  Secretary  of  Interior 
for  Indian  Affairs  would  elevate  the 
visibility  of  Indian  Affairs  within  the 
Department.  These  positions  would 
have  direct  line  authority  over  all 
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aspects  of  Indian  Affairs  within  the 
Department,  including  the  coordination 
of  trust  reform  efforts  across  all  relevant 
agencies  and  programs,  such  as  the  U.S. 
Fish  and  Wildlife  Service.  Option  4 
would  involve  the  Department  making 
formal  changes  to  the  Departmental 
Manual  to  clearly  designate  the  current 
(or  incumbent)  Deputy  Secretary  as  the 
single  accoimtable  executive  in  charge 
of  Indian  Trust  responsibilities  within 
the  Department  on  an  ongoing  basis. 
Currently,  the  Secretary  has  tasked  the 
Deputy  Secretary  with  these 
responsibilities,  in  addition  to  being  the 
Chief  Operating  Officer  for  the  entire 
Department.  Option  2  would  require  the 
creation  of  a  separate  Deputy  Secretary 
for  Indian  Affairs  position.  A  similar 
provision,  sponsored  by  Senators 
Daschle  and  McCain,  has  been  included 
in  Senate  Bill  2212.  As  mentioned 
earlier,  this  position  may  be  difficult  to 
obtain. 

Option  5  would  not  alter  the  duties  of 
the  Deputy  Secretary,  but  would 
accomplish  the  same  objective  of 
elevating  Indian  Affairs  with  the 
creation  of  an  Under  Secretary  for 
Indian  Affairs.  This  new  Under 
Secretary  would  be  responsible  for 
coordinating  and  directing  all  Indian 
Affairs  programs  within  the  Department 
including  the  various  bureaus,  and 
would  be  positioned  above  the  Assistant 
Secretary  for  Indian  Affairs.  The  Task 
Force  recognized  that  the  creation  of  a 
new  Under  Secretary  may  be  more 
readily  achievable  than  creating  a 
second  Deputy  Secretary  position 
within  a  cabinet  agency. 

•  Leve7  2:  Assistant  Secrefaiy— The 
Task  Force  determined  there  was  no 
need  for  further  consultation  on  the 
bifurcation  of  Indian-related  functions 
at  the  Assistant  Secretary  level.  The 
Task  Force  and  Indian  Country  broadly 
rejected  the  subdivision  of  Indian  trust 
responsibilities  imder  two  (or  more) 
Assistant  Secretaries  as  was  suggested 
by  the  BIT  AM  proposal.  Therefore,  all 
options  for  furUier  consideration 
envision  the  continuation  of  just  one 
Assistant  Secretary  for  Indian  Affairs. 

•  Level  3:  Bureau  Director— 
Currently,  the  Bureau  Director  level  is 
titled  Commissioner  (which  has  been 
vacant)  and  Deputy  Commissioner.  The 
Task  Force  has  discussed  a  number  of 
options  at  this  level  of  the  line 
organization  (see  Figure  4  for  more 
details).  Depending  upon  the  results  of 
further  consultation,  die  Bureau 
Director  level  could  involve  the  BIA 
(with  Office  Directors),  separate 
organizations  with  Biueau  Directors  or 
the  use  of  Deputy  Assistant  Secretaries 
in  lieu  of  Bureau  Directors. 


•  Level  4:  Regional  Directors — 
Currently,  the  BIA  hosts  several  line 
management  structiues  for  various 
purposes.  Education  Services  has  five 
regions.  Law  Enforcement  also  has  five 
regions.  Most  trust  programs  are 
subdivided  into  twelve  (12)  different 
regions,  each  imder  the  supervision  of  a 
Regional  Director. 

Each  trust  program's  regional  office  is 
responsible  for  most  Bureau  activities 
within  a  geographical  area.  Within  the 
regional  boundaries,  Regional  Directors 
are  responsible  for  representing  the  BIA 
in  its  interaction  with  Tribal,  State  and 
local  governments,  other  Federal 
agencies,  and  the  public;  and  directing 
and  assisting  in  the  application  and 
implementation  of  overall  policies  and 
programs  by  agency  and  field  offices, 
along  with  a  niunber  of  other 
coordinating  roles.  Regional  offices  are 
supported  by  agency  offices  and,  in 
some  cases,  by  discrete  field  offices. 

•  Level  5:  Agency  Offices — Currently, 
there  are  approximately  eighty-five 
agency  offices  throughout  the  BIA. 
These  offices,  under  the  supervision  of 
a  Superintendent,  represent 
geographical  subdivisions  within  each 
Region.  Agency  offices  represent  the 

.  BIA  in  interactions  with  local  tribal 
governing  bodies,  municipal  and  coimty 
governments,  other  Federal  agencies, 
and  with  the  general  public.  The 
Agency  Superintendent,  assisted  by  one 
or  more  specialists,  directs  and 
supervises  the  operation  of  programs 
administered  by  the  BIA  and  monitors, 
supports  and  provides  technical 
assistance  to  the  tribal  governments 
when  an  agency  program  is 
administered  imder  a  seff-determination 
award.  Agency  offices  may  be  further 
supported  by  sub-agency  offices. 

The  Task  Force  supports  the 
continuation  of  a  line-management 
structure  that  would  facilitate  direct 
services  to  tribes  as  well  as  activities 
pursuant  to  self-determination 
agreements.  As  Figure  4  demonstrates, 
there  are  several  approaches  for 
providing  management  direction  at  the 
Bureau  Director  level.  There  are  distinct 
advantages  and  disadvantages  tu  each 
approach.  Comments  received  during 
the  consultation  process  will  help  the 
Task  Force  define  more  clearly  the  most 
beneficial  way  to  organize  the  Biireau 
Director  level  and  below.  Following 
consultation,  the  Task  Force  will 
provide  the  Secretary  of  the  Interior 
with  additional  comments  and  analysis 
of  the  options  regarding  the 
configuration  of  the  BIA  in  its  regional 
and  agency  positions. 


X.  Key  Program  Staff  Positions 

Each  layer  of  line  management  may  be 
supported  by  one  or  more  staff 
positions;  these  staff  support  positions 
may  range  from  Senior  Executive 
Service  (SES)  individuals  to  lower- 
graded  positions  (General  Schedule  (GS) 
grades  5-15)  depending  upon  the 
program  and  location. 

Indian  Education  programs  report 
directly  to  the  Assistant  Secretary  for 
Indian  Affairs,  and  the  Task  Force  did 
not  discuss  any  change  in  this  reporting 
relationship.  (Dther  key  support 
functions,  currently  reporting  to  the 
Deputy  Commissioner,  are  grouped  into 
the  following  program  areas: 
Administration,  Facilities  Management 
and  Construction,  Tribal  Services,  Trust 
Responsibilities,  Law  Enforcement, 
Indian  Gaming  Management,  Economic 
Development,  Planning,  Budget  and 
Management  Support,  Information  and 
Technology  Support. 

Expending  upon  the  results  of  the 
consultation  process,  these  staff 
functions  may  be  grouped  in  other  ways 
at  the  Biu^au  level.  An  assessment  of 
the  BIA  suggests  that  there  are    . 
significant  commonalities  in  the 
program  staff  offices  (and  functions) 
located  in  the  Regional  Offices  and 
Agency  Office  levels.  For  example,  the 
Bureau  Level  "Information  and 
Technology  Support"  function  may 
have  subordinate  staff  attention  at  the 
Regional  and  Agency  organizational 
levels. 

Pending  decisions  on  the  Bureau  level 
functions  and  higher,  the  Task  Force  has 
not  yet  addressed  the  lower-level  staff 
organizations  in  detail.  Once  the  higher- 
level  organizational  decisions  are  made, 
it  is  the  intent  of  the  Department  to 
compile  the  detailed  information 
needed  to  facilitate  organizational 
realignment  at  these  subordinate  levels 
and  to  discuss  the  results  with  the  Task 
Force.  To  the  extent  practicable,  efforts 
will  be  made  to  streamline  decision 
making  and  to  align  program  functions 
between  organizational  layers.  [See 
Figiire  7  for  an  illustrative  example.] 

XI.  Evaluation  Criteria 

The  Task  Force  also  discussed  a  set  of 
criteria,  and  is  planning  to  use  these 
criteria,  to  evaluate  various 
organizational  options.  A  summary  of 
the  key  criteria  is  presented  below  to 
facilitate  further  consultation: 

Does  the  option  ensure  that  the 
United  States  faithfully  discharges  its 
trust  duties  to  tribal  govenmients  as  set 
forth  in  treaties,  statutes.  Executive 
Orders  and  case  law? 

Does  the  option  support  tribal  self- 
determination  and  self-government? 
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Does  the  option  ensure  full  and 
continuing  accountability  for 
management  of  Indian  trust  assets? 

Does  the  option  address  the  various 
costs  of  implementation? 

Does  the  option  ensure  that 
individuals  responsible  for  Indian  trust 
asset  management  are  adequately 
trained? 

Does  the  option  deal  with  potential 
conflicts  of  interest? 

Does  the  option  address  the  key  issues 
identified  in  the  Cobell  litigation?      ' 

Does  the  option  allow  for  sufficient 
flexibility  to  accommodate  tribal  needs, 
special  laws  or  treaties? 


This  simimary  of  the  criteria  is  not 
exhaustive  and  does  not  include  all  of 
the  questions  designed  to  evaluate 
various  organizational  proposals. 
However,  the  criteria  hst  does  indicate 
a  rigorous  process  to  evaluate  the 
strengths  and  weaknesses  of  the  current 
organization  and  the  potential  to 
improve  program  performance  through 
organizational  change. 

Xn.  Conclusion 

This  report  is  intended  to  facilitate 
consultation  with  the  broader  Indian 
conmumity.  The  package  presents 
several  high-level  options  for  organizing 


Indian  Affairs  within  the  Department  of 
the  Interior.  Upon  making  decisions  on 
the  higher-level  functional  areas,  the 
Department  and  the  Task  Force  can 
proceed  to  make  lower-level  decisions 
at  the  Regional  and  Agency  level  of  the 
organization.  Many  questions  remain. 
However,  it  is  useful  to  make  some 
decisions  along  the  way.  The  views  of 
Indian  Country  are  valuable  to  ensure 
well-informed  organizational  decisions 
are  made,  which  will  enhance  the  long- 
term  success  of  the  Department's  trust 
reform  efforts. 

BHJJNQ  COOe  4310-(»-# 
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Option  1 


Variation  1|a|: 


DOI  Indian  Prograim: 


Trust  Services 
Trust  Resources 
Trust  Funds 


(ORI 


Variation  lib): 


001  Indian  Programs: 


Trust  Services 
Trust  Resources 
Trust  Funds 


OniyTmstRuourcKl 
Trust  Funds  wwld 
transhr 


WNIe  attractive  in  some  respects,  the  Task  Force  did  not  recommend  these  options. 
The  Task  Force  concluded  that  these  options  would  be  politically  difficult  to  achieve 
and  would  be  disruptive  to  implement.  However,  the  Task  Force  recognizes  other 
views  may  be  expressed  during  consultation. 
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Option  2 


Secretary 


Deputy  Secretary 

Department  of 

ttie  Interior 


Deputy  Secretary 

for 
Indian  Affairs 


The  Task  Force  recommended  this  option  for  further  consideration. 


Option  3 


Secretary 

- 

Deputy  Secretary 

1 

Assistant 
Secretary 

Assistant 
Secretary 

The  Task  Force  did  not  recommend  this  option  for  further  consideration. 
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Option  4 


Variation  4|a|: 


Variation  4ib): 


6R0(P  &  SUininiE  PfOfiRIUi  FIMCTIQNS  NfniM  M 


1. 


ZtnBtHsMnilFMital 
1  OtolnstlSninl 

Variational: 


GROUP  &  SUBDNIOE  PROGRAM  FUNCTUK  WITHIN  HA 

1.  EtatJM 

2.  Tnnt  l|)EaintijFtnl:iSff«c8l 


Variation  W): 


ASIIA 

J-    J 
1 

L    _L 
2      3 

DNIOEIAITO  TWEE  SEPARATE  BIREAUS 

■    L  BDreaefEilueMiDn 

2.  BnaifTnHtfflnDina&Finis) 

3.  Butrad  Oilier  TrastfSnicR) 


NO  BUREAU  LEVEL  ORGANIZATIONAL  STRUCTURL 
IfajH  pnfnn  tHpnsfeitis  MXM  ki 
nmgri  by  Dcfutjf  Asistaflt  Sentns  (DAS). 


The  Task  Force  recommended  this  option,  which  contains  several  possible  variations; 
other  similar  variations  may  be  explored  during  consultation. 
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Option  5 


AsastntSecrBtVY 
Fsh&Wiiffe&  Parks 


Assistant  Secretary 
Water  and  Sdnca 


Assistant  SsoBtaiY 
MimralsManagBinent 


Assistant  Seoetarr 

PofcYJanagment 

and  Budget 


UlEiJacitgfi 

Q]  Trust  (Reflxnn&Funli) 

[3]0lierTnBtlSmeBl 


Assistant  SKietary 
IndanAftairs 


The  Task  Force  recommended  this  option  for  further  consideration.  Lower  level  decisionmaking 
IRegionallAgencyl  needs  to  be  discussed  during  the  consultation  process. 
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• 

LeveM: 

Leve2: 

leve3: 

t 
Level  4: 

Level  5: 

Figure  1 
Current  Line  Oganization 

C  option  2 

^ 

Secretary 

Line  Organization: 

Deputy  Secretary 

for 
Indian  Affairs 

Deiiga^ofiJKiaorHnaldng 
authority  flow  from  top  to  bottofli 

Deputy  Secretary 

OW           (^Options 

^ 

PoicydadsioftstBndtobeinatio^ 

Undersecretary 

for 
ndian  Affairs 

^ 

near  the  top;  ImpiBnintation 
actions  tend  to  be  kram. 

Assistant  Secretary 

Key  program  rispoflsiiities  may 
beplaceiiatliigharleiieistoadil 
management  attention  and  focus. 

• 

Bureau  Director 

Currently  titled 

Commissioner! 

Deputy  Commissioner 

" 

* 

n  some  cases,  there^ 
may  be  subordinate 
field  offices  as  well 

Regional  Director 

* 

In  some  cases,  there 
may  be  subordinate 
subagency  offices  as 
wel. 

Agency  Superintendent 
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Line  Organization 


Rgure  2 


Staff  Draanizations 
(examples 


Natural 
Resources 


Mineral 


Accowting 
&Cash 


I 


I 


I 


Dolled  linB  mficafe  eanruiicition  bclMn  pn^ 


I 
I 

f 


I 
i 

f 


I 
I 

♦ 


Real 
Estate 
Services 

Nature 

Resources 

Management 

Energy  & 

Mineral 

Resources 

AccoHiting 

&Cash 

Management 

I 
I 
I 
I 
I 
I 

V 


I 
I 
I 
I 
I 

I 

r 


Real 
Estate 
Services 


k 
I 
I 
I 
I 
I 
i 
I 

V 


Natural 

Resources 

Management 


Energy  & 

Mineral 

Resources 


Accointing 
&Cash 


Tlie  line  management  organizational  structure  is  uncomplicated.  Description  of  staff  support  organizati}ns 
tend  to  vary  by  region  and  agency.  The  Department,  witli  task  force  consultation,  will  seek  to  standardize 
the  delegations  of  authority  and  functional  grouping  to  improve  program  communication  and  accountablity. 
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A  tentative  schedule  for  consultation  and  further  Task  Force  efforts  was  developed  at  the  Task  Force 

Meeting  In  Minneapolis 

Activity 

Date 

Draft  Consultation  Package 

May  29.2002 

Task  Force  Teleconference 

May  31, 2002 

Tribal  and  Public  Notice 

Earty  June 

Regional  Meetings 

June  5  on-going  to  July  1 1 

Compile  Available  Comments 

June  12.  2002 

Alternative  Proposal  Committee  Evaluation 

June  13.  2002 

Task  Force  Meeting;  Bismarck,  ND 

June  13-15.  2002 

Presentation  by  Co-Chairs  to  NCAI  Mldyean  Bismarck.  ND 

June  18.  2002 

Consultation  with  Interior  (Sec.  Norton  Tentative);  Bismarck.  ND 

June  19.  2002 

Senate  Commmittee  on  Indian  Affairs  Hearing 

June  26. 2002 

Develop  a  Legislative  Package 

July  6. 2002 

Comment  Period  Ends 

July  12, 2002 

Task  Force  Meeting;  Portland.  OR 

July  22-24.  2002 

Develop  Report  to  Secretary 

July  25.  2002 

Task  Force  Meeting;  Anchorage,  AK 

August  26-28, 2002 

Task  Force  Meeting,  Eastern  Regton 

September  25-2, 2002 

Task  Force  Meeting;  Billings.  MT 

October  23-25, 2002 

Dated:  Jtine  10,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  02-15033  Filed  6-11-02;  9:04  am] 
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20 40255 

39  CFR 

20 38596 

111 40164 

40  CFR 

51 39602 

52 38396.  38894,  39473. 


39616.  39619.  39854,  39856, 
39858 

61 39622 

62 39628 

63 38200,  39301,  39622, 

39794,  40044,  40478,  40578, 
40814 

70 39630 

71 38328 

72 40394 

75 40394 

80 38338,  38398,  40169 

144 38403,  39584 

146 38403 

180 38407,  38600,  40185, 

40189,  40196,  40203,  40211, 
40219 

271 38418.40229 

rropOMd  Rutos: 

52 38218.  38453.  38626. 

38630.  38924,  39658,  39659, 
39926.  39927 

61 39661 

62 39661 

63 38810.  39324,  39661 

70 39662 

80 38453,40256 

141 38222 

258 39662 

260 39927,  40508 

261 39927,  40508 

264 40508 

268 40508 

270 40508 

271 40260 

273 40508 

300 39326 

413 38752 

433 38752 

438 38752 

463 38752 

464 38752 

467 38752 

471 38752 

41  CFR 

Ch.  301 38604 

101-9 38896 

101-192 38896 

43  CFR 

422 38418 

3730 38203 

3820 38203 

3830 38203 

3850 38203 

46  CFR 

502 39858 

503 39858 

515 39858 

520 39858 

530 39858 

535 39858 


540 39858 

550 39B58 

551 39858 

555 39858 

560 39858 

Propossd  Ruiss: 

298 40260 

47  CFR 

2 39307.39862 

15 38903,39632 

25 39307,  39308,  39862 

52 40619 

64 39863 

73 38206,  38207,  38423, 

39864 

87 39862 

Proposed  Rules: 

64 39929 

73 38244,  38456,  38924, 

39932,  39933,  39934.  39935, 

40632 

48  CFR 

Proposed  Rulee: 

29 38552 

31 40136 

52 385?2 

1813 38904 

1847 38908 

1852 38904,  38909 

49  CFR 

571 .>38704 

590 38704 

595 38423 

624 40100 

50  CFR 

11 38208 

16 39865 

17 40790 

37 38208 

635 39869 

648 38608,  38909 

660 39632,40232 

679 40621 

Propossd  Rules: 

17 39106,  39206,  39936, 

40633,40657 

18 39668 

20 40128 

223 38459,  39328.  40679 

224 39328 

226 39106.40679 

622 40263 

648 39329 

660 38245.39330 

679 40680 
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REMINDERS 

iThe  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  13,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
, ,   grown  in — 

I  California;  published  5-14-02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

•ishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Westem  Pacific  pelagic; 
published  5-14-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Phosphoric  acid 

manufacturing  and 

phosphate  fertertizers 

production  plants; 

published  6-13-02 

^DERAL  DEPOSIT 
INSURANCE  CORPORATION 

Federal  Deposit  Insurance  Act: 
Post-insolvency  interest 
payment  in  receiverships 
with  surplus  funds; 
published  5-14-02 

I^EDERAL  ELECTION 
COMMISSION 

Independent  expenditure 
reporting;  published  6-13-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Missouri  River,  NE;  security 

zone;  published  6-13-02 
Upper  Mississippi  River,  iL; 

security  zone;  published 

6-13-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  D  airspace;  published  4- 
2-02 

Airworthiness  directives: 
Hartzell  Propeller,  Inc.; 

1 1     published  5-9-02 

'   IHoneywell:  published  5-9-02 

Class  E  airspace;  published  5- 
84)2 


Class  D  airspace;  published  5- 

8-02 
Class  D  airspace;  correction; 

published  5-29-02 
Class  D  and  Class  E 

airspace;  published  5-8-02 
Class  D  and  Class  E 

airspace;  correction; 

published  5-29-02 

Class  E  airspace;  published  3- 

11-02 
Class  E  airspace;  correction; 

published  4-22-02 
Federal  airways;  published  4- 

23-02 
IFR  altitudes;  published  5-8-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Texas  (splenetic)  fever  in 
cattle — 

State  and  area 
classifications; 
comments  due  by  6-17- 
02;  published  4-16-02 
[FR  02-09209] 
Overtime  services  relating  to 
imports  and  exports: 
Fee  increases;  comments 
due  by  6-21-02;  published 
4-22-02  [FR  02-09827] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adhfiinlstration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation— 
Mid-Atlantic  Exclusive 
Economic  Zone;  closure 
to  large-mesh  gillnet 
fishing;  comments  due 
by  6-19-02;  published 
3-21-02  [FR  02-06772] 
Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aluetlan 
Islands  groundfish  and 
Gulf  of  Alaska 
groundfish;  Steller  sea 
lion  protection 
measures;  comments 
due  by  6-17-02; 
published  5-16-02  [FR 
02-12278] 
Gulf  of  Mexico  stone  crab; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09520] 
.  Magunuson-Stevens  Act 
provisions — 


Domestic  fishing;  general 
provisions;  comments 
due  by  6-17-02; 
published  4-18-02  [FR 
02-09462] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Westem  Pacifk:  pelagics; 
comments  due  by  6-20- 
02;  published  5-6-02 
[FR  02-11026] 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Trademarks: 
Paper  forms  use  for 
submission  of  registration 
applications  and  other 
documents;  processing 
fee;  comments  due  by  6- 
17-02;  published  5-17-02 
[FR  02-12156] 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Foster  Grandparent  Program; 
amendments;  comments  due 
by  6-17-02;  published  4-17- 
02  [FR  02-09200] 
Senior  Companion  Program; 
amer>dments;  comments  due 
by  6-17-02;  published  4-17- 
02  [FR  02-09199] 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
sen/ices  (CHAMPUS): 
TRICARE  program— 
Deductibles  waiver  and 
prime  enrollment  period 
clarification;  comments 
due  by  6-17-02; 
published  4-18-02  [FR 
02-09244] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Ad): 

Generator  interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  6-17-02;  published 
5-2-02  [FR  02-10663] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  [FR  02-12281] 
Indiana;  comments  due  by 
6-17-02;  published  5-16-" 
02  [FR  02-12282] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Calif omia;  comments  due  by 
6-19-02;  published  5-20- 
02  [FR  02-12410] 


Louisiana;  comnr^ents  due  by 

6-19-02;  published  5-20- 

02  [FR  02-12616] 
Maine;  comments  due  by  6- 

19-02;  published  5-20-02 

[FR  02-12469] 
Minnesota;  comments  due 

by  6-19-02;  puttlished  5- 

20-02  [FR  02-12414] 
Utah;  comments  due  by  6- 

19-02;  published  5-204)2 

[FR  02-12412] 
Radiation  protectk>n  programs: 
Rocky  Flats  Environmental 

Technotogy  Site — 

Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  6-19- 
02;  published  5-20-02 
[FR  02-12684] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  6-17-02;  published 
5-16-02  [FR  02-12145] 
Water  supply: 
National  primary  drinking 
water  regulations — 
Agency  review  results; 
comments  due  by  6-17- 
02;  published  4-17-02 
[FR  02-09154] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments: 

California;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10479] 

Michigan;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10478] 

Pennsylvania;  comments 
due  by  6-17-02;  published 
4-29-02  [FR  02-10476) 

Vermont;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10477] 
Television  broadcasting: 

Cable  modem  service;  high- 
speed Intemet;  broadband 
access  over  cable  and 
other  facilities;  appropriate 
regulatory  treatment; 
comments  due  by  6-17- 
02;  published  4-17-02  [FR 
02-09102] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD    . 

Thrift  Savings  Plan: 
Administrative  errors 
correction,  expanded  and 
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continuing  eligibility,  death 
benefits,  and  loan 
program- 
Uniformed  Services 
Employment  and 
Reemployment  Rights 
regulations,  etc.; 
comments  due  by  6-17- 
02;  published  5-17-02 
[FR  02-12344] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Color  additives: 
Sodium  copper  chkxophytlin; 
comments  due  by  6-19- 
02;  published  5-20-02  [FR 
02-12544] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Florida  manatee;  protection 
areas;  comments  due  by 
6-17-02;  published  4-16- 
02  [FR  02-09224] 
Migratory  bird  hunting: 
Seasons,  limits,  and 
stK)Oting  hours; 
establishment,  etc. 
Meetings;  comments  due 
by  6-21-02;  published 
6-11-02  [FR  02-14664] 

INTERIOR  DEPARTMENT 
Surfac*  Mining  Reclamation 
and  Enforcamont  Office 

Pennanent  program  and 
abandoned  mine  land 
rediunation  plan 
submissions: 
Illinois;  comments  due  by  6- 

17-02;  published  5-17-02 

[FR  02-12463] 
Kentudcy;  comments  due  by 

6-20-02;  published  6-5-02 

[FR  02-14077] 

Utah;  comments  due  by  6- 
17-02;  published  5-17-02 
(FR  02-12459] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration; 
Immigration  detainees  in 
non-Federal  facilities; 
public  disclosure  of 
information;  comments 
due  by  6-21-02;  put)lished 
4-22-02  [FR  02-09863] 
Nonimmigrant  classes: 
.  Student  and  Exchange 
Visitor  Information 
System;  F,  J,  and  M 


nonimmigrants;  information 
retention  and  reporting; 
comments  due  by  6-17- 
02;  published  5-16-02  [FR 
02-12022] 

Correction;  comments  due 
by  6-17-02;  put>lished 
5-24-02  [FR  C2-12022] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Premium  pay  limitations; 
comments  due  by  6-18- 
02;  published  4-19-02  [FR 
02-09537] 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 

Electronic  filing  of 
documents  over  Internet; 
comments  due  by  6-21- 
02;  published  5-21-02  [FR 
02-12644] 

SMALL  BUSINESS 
ADMINISTRATION 

New  Martlets  Venture  Capital 
Program: 

Misceltaneous  amendments; 
comments  due  by  6-19- 
02;  published  5-20-02  [FR 
02-12198] 
Small  tHJSiness  investment 
companies: 

Small  business  concem, 
control;  sale  of  equity 
securities  in  portfolio 
coTKem  to  competitor  of 
that  portfolio  concem; 
comments  due  by  6-17- 
02;  published  5-17-02  [FR 
02-12466] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Small  arms  ammunition 
manufacturing; 
comments  due  by  6-19- 
02;  published  6-7-02 
[FR  02-14246] 

SOCIAL  SECURfTY 
ADMINISTRATION 

Social  security  benefits: 
Hematoiogical  disorders  and 
malignant  neoplastic 
diseases;  medical  criteria 
evaluation;  comments  due 
by  6-17-02;  published  4- 
18-02  [FR  02-09468] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 

INTELSAT;  addition  as 
international  organization 
Clarification  of  status  of 
organization  and 


personnel  affected; 
comments  due  by  6-17- 
02;  published  4-17-02 
[FR  02-08549] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Minnesota;  comments  due 
by  6-17-02;  published  4- 
16-02  [FR  02-09108] 
Ports  and  watenways  safety: 
Chicago  Captain  of  Port 
Zone,  Lake  Michigan,  IL; 
security  zones;  comments 
due  by  6-21-02;  published 
5-22-02  [FR  02-12734] 
Manchester  Bay,  MA;  safety 
zone;  comntents  due  by 
6-17-02;  published  5-17- 
02  [FR  02-12421] 
Milwaukee  Captain  of  Port 
Zorw.  Wl;  safety  zones; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09417] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  6- 

17-02;  published  4-17-02 

[FR  02-09173] 
•  Boeing;  comments  due  by 

6-17-02;  published  4-18- 

02  [FR  02-09390] 
Bombardier;  comments  due 

by  6-19-02;  published  5- 

20-02  [FR  02-12518] 
Diamond  Aircraft  Industries 

GmbH;  comments  due  by 

6-17-02;  published  5-20- 

02  [FR  02-12519] 
Enstrom  Helkx>pter  Corp.; 

comnwnts  due  by  6-17- 

02;  published  4-17-02  [FR 

02-09144] 

Glaser-Dirtcs  Flugzeugbau 
GmbH;  comments  due  by 
6-17-02;  published  5-20- 
02  [FR  02-12520] 

Gulfstream;  comments  due 
by  6-21-02;  published  5- 
22-02  [FR  02-12516] 

Rolls-Royce  pk:;  comments 
due  by  6-17-02;  published 
4-18-02  [FR  02-09394] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  documentatkjn: 
Fishery  endorsement;  U.S.- 
flag  vessels  of  100  feet  or 


greater  in  registered 
length;  comments  due  by 
6-17-02;  published  4-16- 
02  [FR  02-09005] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  In  conjunctk>n 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
SuperinterKlent  of  (Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/r)ara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3167/P.L.  107-187 

Gerakj  B.  H.  Sok>mon 
Freedom  Consolklation  Act  of 
2002  (June  10,  2002;  116 
Stat.  590) 

Last  List  June  03,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electrons  mail 
notifk^ation  service  of  newly 
.enacted  public  laws.  To 
subscrit>e,  go  to  htp:// 
tiydra.gsa.gov/arctiives/ 
publaws-l.html  or  send  E-mail 
to  listservdiistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk»  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sen/ice. ' 
PENS  cari'not  respond  to 
specific  inquiries  sent  to  this 
address. 
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Presidential  Documents 


Presidential  Determination  No.  02-21  of  June  3,  2002 

Presidential  Determination  Under  Subsection  402(d)(1)  of  the 
Trade  Act  of  1974,  as  Amended— Continuation  of  Waiver 
Authority  for  the  Republic  of  Belarus 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974,  as 
amended,  Public  Law  93-618,  88  Stat.  1978  (hereinafter  the  "Act"),  I  deter- 
mine, pursuant  to  section  402(d)(1)  of  the  waiver  authority  granted  by  section 
402  of  the  Act  will  substantially  promote  the  objectives  of  section  402 
of  the  Act.  I  further  determine  that  continuation  of  the  waiver  applicable 
to  the  Republic  of  Belarus  will  substantially  promote  the  objectives  of  section 
402  of  the  Act. 

On  my  behalf,  please  transmit  this  determination  to  the  Speaker  of  the 
House  of  Representatives  and  to  the  President  of  the  Senate. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


(^ 


THE  WHITE  HOUSE. 
Washington,  June  3,  2002 
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Presidential  Documents 


Presidential  Determination  No.  02-22  of  June  3,  2002 

Presidential  Determination  Under  Subsection  402(d)(1)  of  the 
Trade  Act  of  1974,  as  Amended— Continuation  of  Waiver 
Authority  for  Vietnam 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974,  as 
amended.  Public  Law  93-618,  88  Stat.  1978  (hereinafter  the  "Act"),  I  deter- 
mine, pursuant  to  section  402(d)(1)  of  the  waiver  authority  granted  by  section 
402  of  the  Act  will  substantially  promote  the  objectives  of  section  402 
of  the  Act.  I  further  determine  that  continuation  of  the  waiver  applicable 
to  Vietnam  will  substantially  promote  the  objectives  of  section  402  of  the 
Act. 

On  my  behalf,  please  transmit  this  determination  to  the  Speaker  of  the 
House  of  Representatives  and  to  the  President  of  the  Senate. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  June  3,  2002. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  550  and  553 
RIN  3206-AI92 

Repeal  of  Dual  Compensation 
Reductions  for  Military  Retirees 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  publishing  final 
regulations  recognizing  the  end  of 
reductions  in  uniformed  service 
(military)  retired  or  retainer  pay 
previously  required  by  lav>^  of  military 
retirees  employed  by  the  Federal 
Government.  We  are  adopting  the 
interim  regulations  as  final  without 
change  and  provide  supplementary 
information  to  answer  the  questions  we 
received. 

BTECTIVE  DATE:  The  regulations  are 

effective  on  July  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurence  T.  Lorenz  on  (202)  606-0960, 

FAX  (202)  606-2329,  or  e-mail 

ltIorenz@opm.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
651  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000, 
Public  Law  106-65,  repealed  5  U.S.C. 
5532.  This  repeal  ended  two  reductions 
in  uniformed  service  (military)  retired 
or  retainer  pay  previously  required  of 
military  retirees  employed  by  the 
Federal  Government.  This  repeal  did 
not  change  other  parts  of  the  Dual 
Compensation  Act  of  1964  that  gave 
military  retirees  a  "fresh  start"  for 
Federal  civilian  employment.  The  law 
continues  to  limit  crediting  military 
service  of  retirees  as  civilian  service  for 
employment  benefits.  For  military 
retirees,  the  law  allows  credit  only  for 
service  in  the  armed  forces  during  war, 
or  service  for  which  a  campaign  badge 


is  awarded,  or  when  disability 
retirement  is  based  on  disability 
resulting  from  armed  conflict  or  in  the 
line  of  duty  during  a  war;  see  5  U.S.C. 
3501  and  3502(a)  for  retention,  6303(a) 
for  annual  leave,  and  8411(c)  for 
retirement.  The  law  requires  agencies  to 
credit  uniformed  service  of  non-retired 
service  membefs  as  civilian  service.  We 
received  many  forms  of  the  following 
four  questions: 

1.  Do  any  Federal  pay  caps  count 
retired  military  or  retainer  pay?  No,  the 
remaining  Federal  pay  caps  do  not 
count  uniformed  service  (military) 
retired  or  retainer  pay. 

2.  Why  can't  agencies  count  the 
military  service  of  military  retirees  for 
annual  leave,  retention  and  retirement 
purposes?  The  Dual  Compensation  Act 
of  1964  required  that  retired  uniformed 
(military)  service  members  have  a  "fresh 
start"  upon  appointment  to  the  Federal 
civil  service.  As  a  result,  generally 
agencies  may  not  use  the  military 
service  of  a  retiree  to  grant  civilian 
employment  benefits.  The  law  provides 
exceptions  for  service  in  the  armed 
forces  during  war  and  campaigns  and 
for  retirements  based  on  disability 
resulting  from  armed  conflict  or  in  the 
line  of  duty  during  a  war.  In  1999, 
Public  Law  106-65  repealed  only  the 
dual  pay  limitations  of  the  1964  Act. 

3.  What  exceptions  allow  agencies  to 
credit  the  military  service  of  non-retirees 
and  some  military  retirees  as  civilian 
service?  The  law  requires  agencies  to 
credit  uniformed  (military)  service  of 
non-retirees  as  civilian  service.  For 
military  retirees,  the  law  only  allows 
credit  for  service  in  the  armed  forces 
during  a  war,  service  in  a  campaign  for 
which  a  campaign  badge  is  awarded  or 
when  the  retirement  is  based  on 
disability  resulting  from  an  armed 
conflict  or  in  the  line  of  duty  during  a 
period  of  war.  For  details  about  these 
exceptions  see  5  U.S.C.  3501  and 
3502(a)— retention.  6303(a)— annual 
leave,  and  8411(c)— retirement.  Federal 
agencies  use  the  law  and  The  Guide  to 
Processing  Personnel  Actions, 
especially  Chapter  6,  to  credit 
uniformed  (military)  service  of  retirees. 
The  OPM  website,  www.opm.gov/ 
feddata/gppa/gppa.htm,  contains  a  copy 
of  the  Guide. 

4.  May  military  retirees  use  their 
veterans'  preference?  Yes,  retirement 
does  not  change  a  service  member's 


entitlement  to  veterans'  preference  in 
Federal  hiring. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  pertains  only  to  Federal 
agencies. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
.accordance  with  Executive  Order  12866. 

List  of  Subjects 

5  CFR  Part  550 

Administrative  practice  and 
procedure.  Government  employees. 
Claims,  Wages. 

5  CFR  Part  553 

Administrative  practice  and 
procedure.  Government  employees. 
Military  Personnel,  Retirement,  Wages. 
U.S.  Office  of  Personnel  Management. 
Kay  Coles  )ames, 
Director. 

Accordingly,  the  interim  regulations 
amending  5  CFR  parts  550  and  553 
which  were  published  at  65  FR  19643, 
on  April  12.  2000,  are  adopted  as  final 
regulations  without  change. 

|FR  Doc.  02-15012  Filed  6-13-02;  8:45  am) 
BILLING  CODE  632S-38-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  Nos.  FV01-905-1  FIR;  FV01-905- 
2  FIR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Modifying 
Procedures  and  Establishing 
Regulations  To  Limit  the  Volume  of 
Small  Red  Seedless  Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agricuhure  (USDA)  is  adopting,  as  final 
rules,  without  change,  two  interim  final 
rules  that  regulated  small  red  seedless 
grapefruit  entering  the  fresh  market 
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during  the  2001-02  season  under  the 
marketing  order  for  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida.  The  order  is  administered 
locally  by  the  Citrus  Administrative 
Committee  (Committee).  This  rule 
finalizes  weekly  percentages  that  were 
established  for  the  first  1 1  weeks  of  the 
season.  It  also  continues  in  effect  the 
increase  in  the  number  of  weeks 
available  for  percentage  of  size 
regulation  from  1 1  to  22  weeks  and 
finalizes  the  percentages  established  for 
the  last  6  of  those  weeks.  The  interim 
final  rules  were  intended  to  supply 
enough  small  red  seedless  grapefruit 
without  saturating  all  markets,  thus 
helping  to  stabilize  supply  and  improve 
grower  returns. 

EFFECTIVE  DATE:  July  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  799  Overlook  Drive,  Suite 
A,  Winter  Haven,  Florida,  33884-1671; 
telephone:  (863)  324-3375,  Fax:  (863) 
325-8793;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hadependence 
Avenue  SW..  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement  84 
and  Marketing  Order  No.  905,  both  as 
amended  (7  CFR  part  905).  regulating 
the  handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  adopts,  without  change,  the 
provisions  of  two  interim  final  rules  that 
regulated  the  volume  of  sizes  48  (3^/i6 
inches  minimum  diameter)  and  56  (3Vi6 
inches  minimum  diameter)  red  seedless 
grapefruit  entering  the  fresh  market 
under  the  order.  This  rule  finalizes  the 
weekly  percentages  established  for  the 
first  11  weeks  of  the  2001-02  season.  It 
also  continues  in  effect  the  increase  in 
the  number  of  weeks  available  for 
percentage  of  size  regulation  from  1 1 
weeks  to  22  weeks  and  the  percentages 
established  for  the  last  6  of  those  weeks. 
The  interim  final  rules  were  intended  to 
supply  enough  small  red  seedless 
grapefruit  without  saturating  all 
markets,  thus  helping  to  stabilize  supply 
and  improve  grower  returns.  These 
actions  were  recommended 
unanimously  at  two  industry  meetings 
on  May  22,  2001,  and  August  29,  2001. 
Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  any 
grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  variety. 
Under  such  a  limitation,  the  quantity  of 
such  grade  or  size  a  handler  may  ship 
during  a  particular  week  would  be 
established  as  a  percentage  of  the  total 
shipments  of  such  variety  by  such 
handler  in  a  prior  period,  established  by 
the  Committee  and  approved  by  the 
USDA. 

Section  905.153  of  the  regulations 
provides  procedures  for  limiting  the 
volume  of  small  red  seedless  grapefioiit 
entering  the  fresh  market.  The 
procedures  specify  that  the  Committee 
may  recommend  that  only  a  certain 
percentage  of  sizes  48  and  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fresh  market  channels  for 
any  week  or  weeks  during  the  regulatory 


period.  Currently,  the  regulation  period 
covers  22  weeks  starting  the  third 
Monday  in  September.  Under  such  a 
limitation,  the  quantity  of  sizes  48  and 
56  red  seedless  grapefruit  that  may  be 
shipped  by  a  handler  during  a  regulated 
week  is  csdculated  using  the 
recommended  percentage.  By  taking  the 
recommended  weekly  percentage  times 
the  average  weekly  volume  of  red 
seedless  grapefr\ut  handled  by  such 
handler  in  the  previous  five  seasons, 
handlers  can  calculate  the  total  volume 
of  sizes  48  and  56  they  may  ship  in  a 
regulated  week. 

Background 

For  the  seasons  1994-95, 1995-96, 
and  1996-97,  returns  for  red  seedless 
grapefiiiit  had  been  declining,  often  not 
returning  the  cost  of  production.  On-tree 
prices  for  red  seedless  grapefruit  had 
fallen  steadily  from  $9.60  per  carton  {'Vs 
bushel)  during  the  1989-90  season,  to 
$3.45  per  carton  during  the  1994-95 
season,  to  $1.41  per  carton  during  the 
1996-97  season. 

The  Committee  determined  that  one 
problem  contributing  to  the  market's 
condition  was  the  excessive  number  of 
small-sized  grapefruit  shipped  early  in  . 
the  marketing  season.  In  the  1994-95, 
1995-96,  and  1996-97  seasons,  sizes  48 
and  56  accounted  for  34  percent  of  total 
shipments  during  the  11 -week 
regulatory  period,  with  the  average 
weekly  percentage  exceeding  40  percent 
of  shipments.  This  contrasted  with  sizes 
48  and  56  representing  only  26  percent 
of  total  shipments  for  the  remainder  of 
the  season. 

While  there  is  a  market  for  early 
grapefruit,  shipping  large  quantities  of 
small  red  seedless  grapefruit  in  a  short 
period  oversupplies  the  fresh  market  for 
these  sizes  and  negatively  impacts  the 
market  for  all  sizes.  For  the  majority  of 
the  season,  larger  sizes  return  higher 
prices  than  smaller  sizes.  However, 
there  is  a  push  to  get  fruit  into  the 
market  early  to  take  advantage  of  high 
prices  available  at  the  beginning  of  the 
season.  The  early  season  crop  tends  to 
have  a  greater  percentage  of  small  sizes. 
This  creates  a  glut  of  smaller,  lower- 
priced  fruit  on  the  market,  driving  down 
the  price  for  all  sizes. 

Tne  Committee  believes  that  the  over 
shipment  of  smaller  sized  red  seedless 
grapefruit  contributes  to  poor  returns  for 
growers  and  lower  on-tree  values.  To 
address  this  issue,  the  Committee 
successfully  used  the  previsions  of 
§905.153,  and  recommended  weekly 
percentage  of  size  regulation  during  the 
first  11  weeks  of  the  1997-98.  1998-99, 
1999-2000,  and  2000-01  seasons.  Under 
regulation,  f.o.b.  and  on-tree  prices  have 
increased  and  movement  has  stabilized. 
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Average  f.o.b.  prices  were  higher 
(luring  the  11 -week  percentage  of  size 
regulation  than  for  the  three  years  prior 
to  regulation.  The  average  price  for  red 
seedless  grapefruit  in  late  October  was 
S8.46  per  carton  for  the  regulated 
seasons  compared  to  $7.22  for  the  same 
period  for  the  three  years  before 
regulation.  Prices  have  also  remained  at 
a  higher  level,  with  an  average  f.o.b. 
price  of  $7.29  per  carton  in  mid- 
December  during  the  years  with 
regulation  compared  to  $6.02  for  the 
three  prior  years.  The  average  season 
f.o.b.  price  has  also  been  hi^er, 
averaging  $7.15  per  carton  during  years 
with  11-week  regulation  compared  to 
$5.83  for  the  three  prior  seasons  without 
regulation. 

The  on-tree  returns  per  box  for  fresh 
red  seedless  grapefruit  also  improved 
during  11-week  regulation,  providing 
better  returns  to  growers.  On-tree 
returns  increased  from  $2.85  in  1997- 
98,  to  $4.52  in  1998-99,  to  $5.52  for  the 
1999-2000  season. 

Another  benefit  of  regulation  has  been 
in  maintaining  higher  prices  for  the 
larger-sized  fruit.  Larger  fhiit  commands 
a  premium  price  early  in  the  season. 
However,  the  glut  of  smaller,  lower- 
priced  fruit  on  the  early  market  was 
driving  down  the  prices  for  all  sizes. 
During  the  three  years  before  regulation, 
the  average  differential  between  the 
f.o.b.  carton  price  for  a  size  27  and  a  size 
56  was  $3.47  at  the  end  of  October. 
However,  by  mid-December  the  price  for 
the  larger  size  had  dropped  to  within 
$1.68  of  the  price  for  the  smaller-size 
fruit. 

In  the  four  years  of  regulation,  the 
average  differential  between  the  f.o.b. 
carton  price  for  a  size  27  and  a  size  56 
was  $5.38  at  the  end  of  October  and 
remained  at  $3.42  in  mid-December.  In 
fact,  the  average  f.o.b.  prices  for  each 
size  were  higher  during  the  four  years 
with  regulation  than  for  the  three  years 
prior  to  regulation.  The  average  prices 
for  size  27,  size  32,  size  36,  and  size  40 
during  the  11 -week  period  for  the  last 
four  years  were  $9.41,  $8.12,  $7.26,  and 
$6.68,  respectively.  This  compares  to 
tlie  average  prices  for  the  same  sizes 
during  the  same  period  for  the  three 
years  prior  to  regulation  of  $6.48,  $5.63, 
$5.59,  and  $5.34,  respectively. 

Eleven-week  percentage  of  size 
regulation  also  helped  stabilize  the 
volume  of  small  sizes  entering  the  fresh 
market  early  in  the  season.  During  the 
three  years  prior  to  the  11 -week 
regulation,  small  sizes  accounted  for 
over  34  percent  of  the  total  shipments 
of  red  seedless  grapefruit  during  the  11- 
week  period  covered.  This  compares  to 
3-1  percent  for  the  same  period  during 
the  last  four  years  with  11 -week 


regulation.  There  has  also  been  a  43 
percent  reduction  in  the  volume  of 
small  sizes  entering  the  fresh  market 
during  the  11 -week  regulatory  period 
from  1995-96  to  2000-01. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland,  Florida)  in 
April  1998,  found  that  the  weekly 
percentage  regulation  had  been 
effective.  The  study  stated  that  part  of 
the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  It  said  that 
prices  were  generally  higher  across  the 
size  spectrum  with  sizes  48  and  56 
having  the  largest  gains,  and  larger-sized 
grapefniit  registering  modest 
improvements.  The  rule  shifted  the  size 
distribution  toward  the  higher-priced, 
larger-sized  grapefruit,  helping  raise 
weekly  average  f.o.b.  prices.  It  further 
stated  that  sizes  48  and  56  grapeftiiit 
accounted  for  around  27  percent  of 
domestic  shipments  during  the  same  1 1 
weeks  diu-ing  the  1996-97  season. 
Comparatively,  sizes  48  and  56 
accounted  for  only  1 7  percent  of 
domestic  shipments  during  the  same    - 
period  in  1997-98,  as  small  sizes  were 
used  to  supply  export  customers  with 
preferences  for  small-sized  grapefruit. 

Based  on  available  statistical 
information,  the  Committee  concluded 
that  once  shipments  of  sizes  48  and  56 
reached  levels  above  250,000  cartons  a 
week,  prices  declined  on  those  and  most 
other  sizes  of  red  seedless  grapefruit. 
The  Committee  believed  if  shipments  of 
small  sizes  could  be  maintained  at 
around  or  below  250,000  cartons  a 
week,  prices  should  stabilize  and 
demand  for  larger,  more  profitable  sizes 
should  increase. 

First  Eleven  Week  2001-02  Discussion 

Based  on  this  and  prior  season 
experience,  on  May  22,  2001,  the 
Committee  unanimously  voted  to 
establish  a  weekly  percentage  of  45 
percent  for  the  first  2  weeks,  35  percent 
for  week  3,  and  25  percent  for  weeks  4 
through  11.  The  Committee's  initial 
recommendation  was  issued  as  a 
proposed  rule  published  in  the  Federal 
Register  on  July  31,  2001  (66  FR  39459). 
No  comments  were  received  during  the 
comment  period,  which  expired  August 
10, 2001. 

The  Committee  subsequently  met  on 
August  29,  2001,  and  unanimously 
recommended  adjusting  the 
percentages.  The  Committee  determined 
that  the  initial  recommendation  was  too 
restrictive,  and  recommended  raising 
the  percentages  from  25  percent  to  30 
percent  for  weeks  4  through  10  and  40 
percent  for  week  11  of  the  regulated 
period.  The  Committee's  revised 


recommendation  was  issued  as  an 
interim  final  rule  published  in  the 
Federal  Register  on  September  26,  2001 
(66  FR  49088).  No  comments  were 
received  during  the  comment  period, 
which  expired  October  9,  2001. 

Based  on  ciurent  2001-02  crop  and 
marketing  information  available  to  the 
Committee  in  August,  the  Committee 
recommended  establishing  the  weekly 
percentages  at  levels  higher  than  25 
percent  for  the  last  8  weeks  of  the 
regulated  period.  The  Committee  agreed 
that  the  percentage  recommended  for 
the  first  two  weeks  of  45  percent  was 
still  appropriate,  as  was  35  percent  for 
week  three.  However,  the  Committee 
recommended  that  weeks  4  through  10 
should  be  established  at  30  percent,  and 
that  week  1 1  should  be  established  at  40 
percent.  The  Committee  recommended 
setting  the  percentage  for  week  1 1  at  a 
higher  level  because  that  week  marks 
the  start  of  the  holiday  season  and  a 
large  volume  of  small  sizes  are  used  for 
gift  fiiiit  shipments  and  fundraisers. 

In  setting  the  weekly  percentages  at 
45  percent  for  the  first  two  weeks  and 
35  percent  for  week  3,  the  total  available 
allotment  would  be  slightly  more  than 
250,000  cartons  in  the  first  three  weeks. 
However,  in  the  last  four  seasons  when 
percentage  size  regulations  have  been 
effective,  shipments  of  sizes  48  and  56 
have  never  exceeded  250,000  cartons  in 
the  first  three  weeks.  Setting  the  weekly 
percentages  at  25  percent  for  the  2001- 
2002  season  would  have  provided  a 
total  allotment  of  approximated  203,300 
cartons  (25  percent  of  the  total  industry 
base  of  813,191  cartons).  Consequently, 
there  was  room  to  increase  the 
percentages  while  holding  weekly 
shipments  of  sizes  48  and  56  close  to 
the  250,000-carton  mark. 

Discussion  of  Twenty-Two  Week 
Percentage  of  Size  Regulation 

This  final  rule  also  continues  in  effect 
the  expansion  of  the  weeks  available  for 
limiting  the  volume  of  small  red 
seedless  grapefruit  entering  the  fresh 
market  from  the  first  1 1  weeks  of  each 
season  to  the  first  22  weeks,  finalizes 
the  weekly  base  percentages  established 
for  the  last  6  of  the  22-week  regulatory 
period  for  the  2001-02  season.  On 
August  29,  2001,  The  Committee 
recommended  the  percentages  be  set  at 
40  percent  for  the  first  3  weeks 
(December  3  through  December  23)  and 
30  percent  for  the  remaining  eight 
weeks  (December  24  through  February 
17)  of  the  second  11  weeks.  However, 
because  of  available  timeframes,  weekly, 
percentages  were  established  for  just  the 
last  6  weeks  of  the  second  11 -week 
regulator)'  period  (Januar\'  7  through 
February  17,  2002).  These  actions  were 
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issued  as  an  interim  final  rule  published 
"in  the  Federal  Register  on  January  8, 
2002  (67  FR  801).  No  comments  were 
received  diuing  the  conunent  period, 
which  expired  January  23,  2002. 

The  continued  ability  to  use 
percentage  size  regulations  for  the  first 
22  weeks  of  the  season  is  expected  to 
help  the  industry  stabilize  supplies  and 
prices  for  red  seedless  grapefruit.  This 
in  itself  does  not  limit  shipments,  but 
expands  the  weeks  available  for 
percentage  of  size  regulation  to  22 
weeks  so  small  sizes  can  be  regulated 
for  an  additional  11  weeks,  if  needed. 

The  rule  creating  §  905.153  (December 
31, 1996.  61  FR  69011}  established 
procedures  for  percentage  of  size 
regulation  of  small  red  seedless 
grapefruit.  It  provided  a  tool,  if  needed, 
to  help  stabilize  price  and  supply.  The 
procedures  were  established  to  cover  an 
11 -week  period  to  address  problems 
associated  with  the  oversupply  of  small- 
sized  red  seedless  grapefruit  early  in  the 
season.  As  previously  mentioned,  the 
Committee  believed  that  the 
overshipment  of  early,  small-sized  fruit 
was  depressing  the  market  for  all  red 
seedless  grapefruit,  and  concluded  that 
having  a  tool  to  limit  the  amoimt  of 
small  red  grapefruit  entering  the  fresh 
market  would  be  very  helpful  in 


addressing  this  problem.  The  Committee 
recommended  1 1  weeks  because  at  that 
time  the  majority  of  small  sizes  were 
being  shipped  diuing  this  period.  By  the 
end  of  the  11  weeks,  fruit  had  usually 
begun  to  size,  and  there  were  fewer 
small  sizes  available. 

However,  this  is  no  longer  the  case. 
The  fruit  is  not  sizing  as  in  past  seasons 
for  reasons  yet  to  be  determined,  leaving 
a  larger  supply  of  smaller  sizes  available 
later  in  the  season.  For  the  past  three 
seasons,  the  volume  of  small  sizes 
available  from  December  through 
February  has  been  much  larger  than  in 
past  seasons.  Returns  on  red  seedless 
grapefruit  have  also  been  declining 
during  this  period.  The  Committee  has 
concluded  that  the  problems  associated 
with  small  red  seedless  grapefruit  have 
begun  to  extend  beyond  the  11 -week 
regulation  period.  The  Committee 
believes  the  increased  volumes  of  small 
red  seedless  grapefruit  shipped  oi* 
available  to  be  shipped  diuing  the 
middle  of  the  season  is  having  a 
detrimentcd  effect  on  the  market.  The 
Committee  recommended  increasing  the 
weeks  available  for  percentage  of  size 
regulation  to  address  this  problem. 

The  last  three  seasons,  1998-99, 
1999-2000,  and  2000-01,  have  shown  a 
marked  increase  in  the  volume  of  small- 


sized  red  seedless  grapefruit  available 
later  in  the  season.  For  these  three 
seasons,  the  percentage  of  the  crop 
represented  by  small  sizes  in  the  month 
of  February  has  averaged  51  percent. 
This  compares  to  an  average  of  26 
percent  for  the  same  month  for  the  three 
prior  seasons  (1995-96, 1996-97,  and 
1997-98).  In  fact,  the  last  three  seasons 
have  averaged  a  greater  percentage  of 
smaller  sizes  across  each  month, 
October  through  February,  than  over  the 
three  previous  seasons.  The  trend  across 
the  last  six  seasons  has  been  a 
continuing  increase  in  the  volume  of 
small  sizes  as  a  percentage  of  the  overall 
crop.  This  is  most  dramatically 
evidenced  by  the  72  percent  increase  in 
small  sizes  as  a  percentage  of  the  overall 
crop  from  February  1996  to  February 
2001. 

The  volume  of  small-sized  red 
seedless  grapefruit  available  in 
December,  January,  and  February  for  the 
1998-99. 1999-2000,  and  2000-01 
seasons  were  comparable  or  exceeded 
volumes  available  for  October, 
November,  and  December  for  the  1995- 
96, 1996-97,  and  1997-98  seasons.  The 
following  chart  shows  the  volume  of 
sizes  48  and  smaller  red  seedless 
grapefruit  available  for  these  months  as 
a  percentage  of  the  total  crop. 


Sizes  48  and  Smaller  as  a  Percentage  of  Total  Crop 
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It  was  following  the  1995-96  season 
that  the  Committee  began  its  initial 
discussions  regarding  the  need  to 
control  the  volume  of  small-sized  red 
seedless  grapefruit  entering  the  fresh 
market  early  in  the  season.  Percentage  of 
size  regulation  was  first  used  to  control 
the  volume  of  small  sizes  during  the 
first  11  weeks  of  the  1997-98  season. 
Small  sizes  were  a  problem  at  those 
volume  levels  for  the  months  of  October 
through  December  for  the  1995-96, 
1996-97,  and  1997-98  seasons.  Having 
comparable  or  greater  volumes  of  small 
sizes  available  during  midseason  also 
represents  a  problem  for  the  industry. 

The  University  of  Florida,  Citrus 
Research  and  Education  Center 
estimated  fi^sh  Florida  citrus  cost  of 
production  per  acre  for  the  2000-2001 
season  at  $882.25  per  acre  for  the 
SunRidge  area,  or  the  interior  of  the 
state,  $907.72  per  acre  for  the  Gulf 
production  area,  and  $974.46  per  acre 
for  the  Indian  River  area,  or  the  Atlantic 
coast  region.  Using  an  average  of  these 


estimates,  it  cost  approximately  $921 
per  acre  to  cultivate  citrus  for  die  fresh 
market  in  2000-2001.  This  average 
represents  a  somewhat  lower  cost  of 
production  than  what  most  growers  of 
red  heedless  grapefruit  experience 
because  a  major  share  of  production  is 
in  the  Indian  River  area. 

The  past  five  seasons  red  seedless 
grapefruit  production  has  averaged 
around  409  boxes  (1%  bushels)  per  acre. 
For  the  2000-2001  season,  the  estimated 
average  on-tree  value  for  red  seedless 
grapefruit  was  $2.10  per  box.  Using 
these  numbers,  total  on-tree  revenue  for 
the  2000-2001  season  calculates  as 
approximately  $859  per  acre.  When 
combined  with  the  cost  of  production, 
the  average  red  seedless  grapefruit 
producer  in  Florida  had  a  negative 
return  of  more  than  $62  per  acre  or 
$0.15  per  box. 

On-tree  returns  have  been  below 
production  costs  for  seven  of  the  last 
eight  seasons.  Growers  have  benefited 
from  several  years  of  increased  on-tree 


returns  due  to  the  11 -week  percentage  of 
size  regulation.  While  11 -week 
regulation  has  improved  the  situation,  it 
has  not  solved  all  the  problems.  For  the 
first  time  since  the  1997-98  season, 
grower  returns  have  decreased.  Total 
on-tree  returns  declined  from  $3.36 
during  the  199^2000  season  to  $2.10 
for  the  2000-01  season.  On-tree  returns 
for  fresh  red  grapefriiit  also  declined  by 
22  percent. 

Comparing  on-tree  returns  for  fresh 
sales  by  month  shows  that  for  the 
seasons  1997-98,  1998-99,  and  1999- 
2000,  there  was  an  average  decline  in 
returns  of  $.60  per  box  from  November 
to  February.  By  combining  this  $.60 
reduction  with  the  average  volume  of 
4.7  million  boxes  of  red  seedless 
grapefruit  moved  during  this  period,  the 
drop  in  revenue  to  growers  is  nearly 
$2.8  million.  During  a  period  when 
growers  are  struggling  to  realize  returns 
at  least  equal  the  cost  of  production;  this 
$.60  can  mean  the  difference  between 
profit  and  loss. 
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F.o.b.  prices  have  also  stabilized 
hknder  11-week  regulation.  However, 
while  it  has  helped  eliminate  dramatic 
drops  in  price  during  the  first  11  weeks, 
prices  have  continued  to  decrease 
throughout  the  season.  For  the  seasons 
1998-99,  1999-2000,  and  2000-01,  red 
seedless  grapefruit  prices  fell  from  an 
average  f.o.b.  price  of  $7.72  per  carton 
("/s  bushel)  in  November  to  an  average 
f.o.b.  price  of  $7.02  in  February.  As  with 
grower  returns,  after  two  years  of 
increased  average  season  f.o.b.  prices, 
this  past  season,  2000-01,  represented  a 
$.50  per  carton  decrease  from  the  prior 
season. 

The  Committee  believes  the 
overshipment  of  smaller  sized  red 
seedless  grapefruit  during  the  middle  of 
the  season  is  contributing  to  poor 
returns  and  lower  prices.  Committee 
members  agreed  that  extending  the 
weeks  available  for  percentage  of  size 
regulation  an  additional  1 1  weeks 
provides  a  tool  to  address  the  problems 
.associated  with  small  sizes  during  the 
middle  of  the  season.  The  Committee 
supports  the  additional  weeks  because 
they  have  successfully  used  §905.153  to 
address  very  similar  problems  for  the 
first  11  weeks  of  the  season.  As 
previously  stated,  under  11 -week 
regulation,  f.o.b.  prices  and  on-tree 
returns  increased  and  movement 
stabilized  as  compared  to  years  with  no 
11-week  percentage  of  size  regulation. 

Much  of  what  the  Committee  is  seeing 
in  the  second  1 1  weeks  of  the  season 
reminds  them  of  the  adverse  conditions 
they  were  facing  during  the  first  1 1 
weeks  for  the  1994-95,  1995-96,  and 
1996-97  seasons.  The  Committee 
believes  the  problems  successfully 
addressed  by  using  the  11 -week 
percentage  of  size  regulation  during  the 
first  part  of  the  season  are  the  same 
problems  they  are  now  Seeing  during 
the  middle  of  the  season.  Therefore,  the 
Committee  believes  expanding  the 
period  available  for  percentage  of  size 
regulation  under  §  905.153  from  11 
weeks  to  22  weeks  provides  them  with 
the  best  tool  to  address  these  problems. 

On  average,  51  percent  of  red  seedless 
grapefruit  is  shipped  to  fresh  market 
channels.  There  is  a  processing  outlet 
for  grapefruit,  with  the  majority,  49 
percent  on  average,  squeezed  for  juice. 
This  outlet  offers  limited  returns  and 
currently  is  not  profitable. 

For  the  2000-2001  season,  on-tree 
returns  were  negative  for  processed  red 
seedless  grapefruit.  During  the  last  five 
years,  only  1999-2000  produced  on-tree 
returns  for  processed  red  seedless 
grapefioiit  that  exceeded  one  dollar  per 
box.  When  on-tree  returns  for  processed 
grapefruit  drop  below  a  dollar,  there  is 
iressure  to  shift  a  larger  volume  of  the 


overall  crop  to  the  fresh  market  to    " 
benefit  from  the  higher  prices  normally 
paid  for  fresh  fruit.  Because  a  fair 
percentage  of  red  seedless  grapefniit 
shipped  for  processing  tend  toward  the 
smaller  sizes,  shifting  volume  from 
processing  to  fresh  can  mean  an 
additional  volume  of  small  sizes  on  the 
fresh  market,  further  exacerbating 
problems  with  excessive  volumes  of 
small  sizes. 

Recent  statistics  from  the  Florida 
Department  of  Citrus  show  a  40- week 
inventory  of  processed  grapefruit  from 
the  2000-01  season.  This  had  an 
additional  negative  impact  on  expected 
returns.  Projected  on-tree  prices  for 
processed  red  seedless  grapefruit  for  the 
2001-02  season  are  low  due  to  the  large 
quantities  of  stored  juice.  This  fact, 
combined  with  the  past  history  for  juice 
prices,  further  supports  the  need  to  have 
the  additional  11  weeks  available  to 
control  excessive  volumes  of  small  sizes 
during  the  middle  of  the  season. 

Shipments  during  the  1 1  weeks  added 
by  this  regulation  account  for  nearly  50 
percent  of  the  total  volume  of  red 
seedless  grapefruit  shipped  to  the  fresh 
market.  Considering  this  volume  and 
the  limited  returns  for  processing,  it  is 
important  that  returns  from  the  fresh 
market  be  maximized  during  this 
period.  Even  a  small  increase  in  price 
when  coupled  with  the  volume  shipped 
represents  a  significant  increase  in  the 
overall  return  to  growers. 

The  11 -week  percentage  of  size 
regulation  in  place  for  the  first  part  of 
the  season  has  been  having  the  desired 
effect  on  early  markets  the  past  four 
seasons.  However,  when  the  regulation 
period  ends,  there  is  an  increased 
supply  of  small  red  seedless  grapefruit 
shipped  to  the  fresh  market.  This  has 
had  a  depressing  effect  on  price  and 
grower  returns.  The  Committee  decided 
it  needed  to  be  able  to  regulate 
shipments  of  small-sized  red  seedless 
grapefruit  during  the  middle  part  of  the 
marketing  season.  Therefore,  the 
Committee  voted  to  increase  the  weeks 
available  for  regulation  from  11  to  22 
weeks. 

This  rule  also  finalizes  the  weekly 
percentages  established  for  the  last  6  of 
the  additional  1 1  regulation  weeks  for 
the  2001-02  season.  The  Committee  met 
August  29,  2001,  and  recommended  that 
percentages  be  set  at  40  percent  for  the 
first  3  weeks  (December  3  through 
December  23)  and  30  percent  for  the 
remaining  eight  weeks  (December  24 
through  February  17).  However,  because 
of  available  timeframes,  weekly 
percentages  were  established  for  only 
the  last  6  weeks  of  the  second  11 -week 
period  at  30  percent  (January  7  through 
February  17,  2002).  The  percentages 


were  intended  to  supply  enough  small- 
sized  red  seedless  grapefruit  to  meet 
market  demand,  without  saturating  all 
markets  with  these  small  sizes. 

As  stated  earlier,  for  the  1998-99. 
1999-2000.  and  2000-01  seasonsthere 
has  been  a  substantial  increase  in  the 
volume  of  small  sizes  available  later  ih 
the  season.  Small  sizes  available  for 
shipment  in  December,  January,  and 
February  for  the  1998-99,  1999-2000, 
euid  2000-01  seasons  equal  or  exceed 
volumes  available  during  October. 
November,  and  December  for  the  1995- 
96,  1996-97.  and  1997-98  seasons. 
Estimates  by  the  Florida  Agricultiual 
Statistics  Service  show  that  small  sizes 
represent  a  large  percentage  of  the 
2001-02  crop,  accounting  for  over  83 
percent  of  the  fruit  per  September 
measurements. 

On-tree  returns  dropped  from  $3.36 
during  the  1999-2000  season  to  $2.10 
for  the  2000-01  season.  On-tree  returns 
for  fresh  red  grapefruit  also  declined  by 
22  percent.  In  addition,  on-tree  returns 
declined  an  average  of  $.60  from 
November  to  February'  for  the  seasons 
1997-98,  1998-99,  and  1999-2000.  By 
combining  this  $.60  reduction  with  an 
average  volume  of  4.7  million  boxes 
shipped  during  this  period  the  loss  in 
grower  returns  tops  nearly  $2.8  million. 

In  the  past  three  seasons,  1998-99, 
1999-2000,  and  2000-01.  prices  of  red 
seedless  grapefruit  fell  from  an  average 
f.o.b.  price  of  $7.72  per  carton  in 
November  to  an  average  f.o.b.  price  of 
$7.02  in  February.  Also,  after  two  years 
of  increased  average  season  f.o.b.  prices, 
the  2000-01  season  marked  a  $.50  per 
carton  decrease  from  the  prior  season. 

The  Committee  believes  excessive 
shipments  of  small  red  seedless 
grapefruit  during  the  second  11  weeks 
of  the  season  are  contributing  to  the 
market's  poor  condition.  Shipments  of 
small  sizes  in  December  through 
February  exceed  those  shipped  during 
September  through  November  by  nearly 
91,000  cartons  a  week  on  average.  There 
is  a  market  for  small  red  seedless 
grapefruit.  However,  shipping  large 
quantities  in  a  short  period  oversupplies 
the  market  for  these  small  sizes  and 
negatively  impacts  the  market  for  all 
sizes. 

To  address  similar  problems  with  an 
oversupply  of  small  sizes  and 
decreasing  returns,  the  Committee 
successfully  used  the  provisions  of 
§  905.153,  and  recommended  weekly 
regulation  of  small  sizes  during  the  first 
11  weeks  of  the  1997-98,  1998-99, 
1999-2000,  2000-01,  and  2001-02 
seasons.  Under  the  11 -week  regulations, 
prices  increased  and  movement 
stabilized  as  compared  to  seasons 
without  11 -week  regulation. 
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In  making  the  recommendation  to 
establish  weekly  percentages  for  the 
second  1 1  weeks.  Committee  members 
considered  the  success  of  the  11 -week 
regulations  during  the  early  season  and 
their  experiences  from  past  seasons. 
Members  reviewed  shipment  data 
covering  the  second  11 -week  period  for 
the  last  three  seasons.  The  information 
contained  the  amounts  and  percentages 
of  sizes  48  and  56  shipped  during  each 
week. 

Committee  members  agreed  limiting 
the  volume  of  small  sizes  available  for 
the  iresh  market  has  been  successful. 
The  Committee  believes  that  the  volume 
of  small  sizes  will  be  a  problem  during 
the  middle  of  the  season,  and  that 
limiting  the  volume  available  for 
shipment  will  be  beneficial. 

Based  on  available  statistical 
information.  Committee  members 
concluded  once  shipments  of  sizes  48 
and  56  reached  levels  above  250,000 
cartons  a  week,  prices  declined  on  those 
and  most  other  sizes  of  red  seedless 
grapefruit.  During  the  second  11-week 
period  of  the  last  three  seasons, 
shipments  of  sizes  48  and  56  red 
seedless  grapefruit  exceeded  250,000 
cartons  an  average  of  5  of  the  11  weeks. 
For  the  1998-99,  1999-2000,  and  2000- 
01  seasons,  shipments  of  sizes  48  and  56 
red  seedless  grapefruit  from  the  second 
1 1  weeks  exceeded  shipments  of  small 
sizes  from  the  first  11  weeks  by  an 
average  of  nearly  one  million  cartons. 
This  may  have  contributed  to  the 
problems  facing  the  industry. 

Setting  the  weekly  percentages  at  30 
percent  for  the  remaining  6  weeks  of  the 
second  11 -week  period  during  the 
2001-02  season  provided  a  total 
available  weekly  allotment  of 
approximately  244,000  cartons  (30 
percent  of  the  total  industry  base  of 
813,191  cartons).  Setting  the  weekly 
percentages  at  this  level  allowed  total 
shipments  of  small  red  seedless 
grapefrxiit  to  approach  the  250,000- 
carton  mark  during  the  regulated  period 
without  exceeding  it. 

The  Committee  Delieves  that  the 
problems  associated  with  an 
uncontrolled  volimie  of  small  sizes 
entering  the  market  in  the  middle  of  the 
season  will  continue  without  regulation. 
Therefore,  this  rule  continues  in  effect 
the  authority  for  the  Committee  to  use 
percentage  of  size  regulations  during  the 
first  22  weeks  of  any  season,  when 
needed. 

The  provisions  governing  the 
operation  of  percentage  of  size 
regulation  remain  the  same.  The 
Committee  still  cannot  set  restrictions 
tighter  than  25  percent.  The  method  for 
calculating  base  and  allotment  also 
remains  the  same.  The  only  changes  to 


§  905.153  are  the  number  of  available 
regulation  weeks  and  the  cut  off  period 
for  overshipments. 

The  niles  governing  percentage  size 
regulation  contain  a  variety  of 
provisions  designed  to  provide  handlers 
with  some  marketing  flexibility.  Section 
905.153(d)  provides  allowances  for 
overshipments,  loans,  and  transfers  of 
allotment.  This  rule  makes  one  slight 
change  to  the  provisions  governing 
overshipments.  During  a  week  of 
percentage  of  size  regulation,  any 
person  who  has  received  an  allotment 
can  handle  an  amount  of  sizes  48  and 
56  red  seedless  grapefruit  equal  to  their 
weekly  allotment,  plus  an  additional 
overshipment  amoimt  not  to  exceed  10 
percent  of  that  week's  allotment.  The 
quantity  of  overshipments  is  deducted 
from  the  handler's  allotment  for  the 
following  week.  Previously,  §905.153 
stated  that  overshipments  were  not 
allowed  during  week  1 1  because  there 
were  no  allotments  the  following  week 
from  which  to  deduct  the 
overshipments.  This  rule  changes  this  to 
read  that  no  overshipments  are  allowed 
during  week  22  to  reflect  the  longer 
period  for  which  percentages  may  be 
established. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final- regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  grapefruit 
handlers  subject  to  regulation  under  the 
order  and  approximately  10,000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  are  defined  by  the 
Small  Business  Administration  (SBA)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
aiuiual  receipts  of  less  than  $750,000 
(13  CFR  121.201). 

Based  on  industry  and  Committee 
data,  the  average  annual  f.o.b.  price  for 
fresh  Florida  red  seedless  grapefruit 
during  the  2000-01  season  was 
approximately  $7.20  per  Vs  bushel 


carton,  and  total  fresh  shipments  for  the 
2000-01  season  are  estimated  at  24.7 
million  cartons  of  red  grapefruit. 
Approximately  25  percent  of  all 
handlers  handled  70  percent  of  Florida 
grapefruit  shipments.  Using  the  average 
f.o.b.  price,  about  69  percent  of 
grapefruit  handlers  could  be  considered 
small  businesses  under  SBA's 
definition.  Therefore,  the  majority  of 
Florida  grapefruit  handlers  may  be 
classified  as  small  entities.  The  majority 
of  Florida  grapefruit  producers  may  also 
be  classified  as  small  entities. 

This  rule  adopts,  without  change,  the 
provisions  of  two  interim  final  rules 
regulating  the  volume  of  sizes  48  and  56 
red  seedless  grapefruit  entering  the  fresh 
market  under  the  order.  The 
overshipment  of  small  red  seedless 
grapefruit  has  contributed  to  poor 
returns  for  growers  and  lower  on-tree 
values.  This  rule  finalizes  weekly 
percentages  established  for  the  first  1 1 
weeks  of  the  2001-02  season.  It  also 
continues  in  effect  the  increase  in  the 
weeks  available  for  percentage  of  size 
regulation  from  11  weeks  to  22  weeks 
and  finalizes  the  percentages  set  for  the 
last  6  of  those  weeks  for  2000-01. 
Authority  for  these  actions  is  provided 
in  §  905.52  of  the  order.  This  rule  also 
uses  the  provisions  of  §  905.153.  The 
rule  is  based  on  unanimous 
recommendations  of  the  Committee  at 
meetings  on  May  22,  and  August  29, 
2001. 

The  change  increasing  the  weeks 
available  for  regulation  from  11  to  22 
weeks  only  provides  additional  weeks 
for  percentage  of  size  regulation.  It  in 
itself  does  not  establish  any  restriction 
on  shipments.  Having  the  ability  to 
control  the  volume  of  small  red  seedless 
grapefruit  the  first  1 1  weeks  of  a  seasons 
has  been  an  important  tool.  The 
Committee  believes  the  benefits  derived 
under  1 1  weeks  of  volume  regulation 
will  continue  if  the  period  available  for 
volvune  regulation  is  increased  to  22 
weeks.  With  the  trend  being  more  small 
sizes  available  later  in  a  season,  having 
the  ability  to  regulate  volume  during  the 
middle  of  the  season  will  be  a  valuable 
asset.  The  purpose  of  this  change  is  to 
provide  a  tool  to  prevent  a  surplus  of 
small-sized  red  seedless  grapefhiit  from 
damaging  the  overall  grapefruit  market 
during  the  middle  part  of  the  season.  A 
tool  that  will  help  stabilize  price  and 
returns  benefits  both  small  and  large 
producers  and  handlers. 

This  rule  also  finalizes  the 
percentages  that  limited  the  volume  of 
sizes  48  and  56  red  seedless  grapefiniit 
entering  the  fresh  market  during  the  first 
11  weeks  of  the  2001-02  season, 
beginning  September  17,  2001.  The 
weekly  percentages  were  45  percent  for 
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he  first  two  weeks,  35  percent  for  week 
3,  30  percent  for  weeks  4  through  10, 
and  40  percent  for  week  11. 

This  rule  also  finalizes  weekly 
percentages  established  for  6  of  the  11 
weeks  added  to  the  regulatory  period  for 
the  2001-02  season.  The  Committee 
recommended  weekly  percentages  of  40 
percent  for  the  first  three  weeks 
(December  3  through  December  23)  and 
30  percent  for  the  eight  remaining 
weeks  (December  24  through  February 
17)  of  the  second  11-week  period. 
However,  because  of  available 
timeframes,  weekly  percentages  were 
established  for  just  the  last  6  weeks  of 
the  second  11-week  regulatory  period  at 
30  percent  (January  7,  2002,  through 
February  17,  2002). 

While  the  establishment  of  volume 
regulation  may  necessitate  spot  picking, 
which  could  entail  slightly  higher 
harvesting  costs,  many  producers  are 
already  using  the  practice.  However, 
with  spot  picking,  the  persons 
harvesting  the  fruit  are  more  selective 
and  pick  only  the  desired  sizes  and 
qualities.  This  reduces  the  amount  of 
time  and  effort  needed  in  sorting  fruit, 
because  undersize  fruit  is  not  harvested. 
This  practice  may  also  result  in  reduced 
processing  and  packing  costs.  In 
addition,  because  this  regulation  is  only 
in  effect  for  part  of  the  season,  the 
overall  effect  on  costs  is  minimal.  This 
rule  is  not  expected  to  appreciably 
increase  costs  to  producers. 

If  a  25  percent  restriction  on  small 
sizes  had  been  applied  during  the  11- 
week  period  at  the  start  of  the  season  for 
the  three  seasons  prior  to  1997-98,  an 
average  of  4.2  percent  of  overall 
shipments  during  that  period  would 
have  been  constrained  by  regulation. 
Similarly,  if  a  25  percent  restriction  on 
small  sizes  had  been  applied  during  the 
second  11-week  period  for  the  three 
prior  seasons,  an  average  of  4.9  percent 
of  the  overall  shipments  during  that 
period  would  heve  been  subject  to 
regulation.  A  large  percentage  of  this 
volume  most  likely  could  have  been 
replaced  by  larger  sizes  for  which  there 
are  no  volume  restrictions.  Under 
percentage  of  size  regulation,  larger 
sizes  have  been  substituted  for  smaller 
sizes  with  a  nominal  effect  on  overall 
shipments. 

J  In  addition,  handlers  can  transfer, 
'borrow,  or  loan  allotment  based  on  their 
needs  in  a  given  week.  Handlers  also 
can  overship  their  allotment  by  10 
percent  in  a  week,  provided  any 
overshipments  are  deducted  from  the 
following  week's  shipments.  Transfers 
and  loans  have  been  used  very 
effectively  during  past  seasons  with 
percentage  of  size  regulation.  Therefore, 
the  overall  impact  of  this  regulation  on 


total  shipments  should  not  be 
substantial. 

Handlers  and  producers  have  received 
higher  returns  under  the  11 -week 
percentage  of  size  regulations  issued  for 
the  first  1 1  weeks  of  the  last  four 
seasons.  In  late  October,  during  the  four 
years  with  11 -week  regulation,  the 
average  f.o.b.  price  for  red  seedless 
grapefruit  was  $7.99  per  carton 
compared  to  $7^22  for  the  three  years 
prior  to  regulation.  F.o.b.  prices  also 
have  remained  higher,  with  an  average 
price  of  $7.29  in  mid-December  during 
11-week  regulation  compared  to  $6.02 
for  the  three  years  prior  to  regulation. 
Season  average  prices  were  also  higher 
under  11 -week  regulation  averaging 
$7.14  per  carton  compared  to  $5.83  for 
the  prior  three  years.  On-tree  earnings 
per  box  for  fresh  red  seedless  grapefruit 
also  improved  under  regulation, 
providing  better  returns  to  growers.  The 
pn-tree  price  increased  from  $3.26  per 
box  in  1996-97,  to  $3.42  for  1997-98,  to 
$5.04  for  1998-99,  to  $5.62  for  the 
1999-2000  season.  These  increased 
returns  offset  any  additional  costs 
associated  with  the  11 -week  regulation. 

The  Committee  believes  that  if  the  11- 
week  regulation  at  the  start  of  a  season 
has  been  successful  in  controlling  the 
volume  of  small  sizes  and  increasing 
returns,  applying  similar  volume 
regulation  during  the  second  1 1  weeks 
of  the  season  should  also  be  effective. 
Even  if  this  action  was  only  successful 
in  raising  returns  by  $.10  per  carton, 
this  increase  in  combination  with  the 
substantial  number  of  shipments 
generally  made  during  this  second  11- 
week  period,  would  represent  an 
increased  return  of  nearly  $1  million. 
Consequently,  any  increased  returns 
generated  by  this  action  should  more 
than  offset  any  additional  costs 
associated  with  this  regulation. 

The  purpose  of  this  rule  is  to  help 
stabilize  the  market  and  improve  grower 
returrts.  This  rule  provides  a  supply  of 
small-sized  red  seedless  grapefruit 
sufficient  to  meet  market  demand, 
without  saturating  all  markets  with 
these  small  sizes.  This  action  is  not 
expected  to  decrease  the  overall 
consumption  of  red  seedless  grapefhiit. 
It  is  expected  to  benefit  all  red  seedless 
grapefruit  growers  and  handlers 
regardless  of  their  size  of  operation. 
This  rule  will  likely  help  small  under- 
capitalized growers  who  need 
additional  weekly  revenues  to  meet 
operating  costs. 

The  Committee  considered 
alternatives  to  the  actions  taken  in  this 
rule.  One  alternative  was  to  leave  the 
established  weekly  percentages  at  25 
percent  for  weeks  4  through  11.  The 
Committee  thought  this  was  too 


restrictive  and  wanted  to  provide 
individual  handlers  more  flexibility  in 
weeks  4  through  11;  therefore  this 
option  was  rejected.  Two  other 
alternatives  considered  were  not 
increasing  the  number  of  weeks 
available,  and  increasing  the  regulation 
period  to  include  all  33  weeks  of  a 
season.  Committee  members  agreed 
producers  and  handlers  would  benefit 
from  smaller-sized  fruit  being  controlled 
for  a  greater  portion  of  the  season.  They 
also  noted  that  the  majority  of  export 
shipments  occur  during  the  last  11 
weeks  of  the  season  helping  to  alleviate 
problems  with  small  sizes  during  that 
part  of  the  season.  Consequently,  these 
alternatives  were  also  rejected. 

Other  alternatives  considered  focused 
on  the  length  of  the  holiday  season  and 
percentages  set  for  that  period.  The 
holiday  season  is  the  weeks  before 
Christmas  when  a  large  volume  of  small 
sizes  is  used  for  gift  fruit  shipments  and 
fundraisers.  One  alternative  was  to  add 
an  additional  week  to  those  weeks 
considered  as  the  holiday  season,  and 
set  higher  percentages  for  the  first  four 
weeks  rather  than  the  first  three. 
Another  alternative  discussed  was 
setting  percentages  higher  than  40 
percent  for  the  weeks  covered  that  were 
considered  part  of  the  holiday  season. 
The  Committee  reviewed  and  discussed 
the  suggestions  and  agreed  that  the 
weeks  included  and  the  percentages 
recommended  the  second  1 1  weeks  of 
the  2001-02  season  were  the  best 
solutions  based  on  the  information 
available.  Therefore,  these  alternates 
also  were  rejected. 

This  action  required  two  new  handler 
reports,  forms  301A  and  302A.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  AMS  obtained  emergency 
approval  for  a  new  information 
collection  request  under  OMB  No. 
0581-0200  for  Oranges.  Grapefruit, 
Tangerines,  and  Tangelos  Grown  in 
Florida,  Marketing  Order  No.  905.  The 
emergency  request  was  necessary 
because  insufficient  time  was  available 
to  follow  normal  clearance  procedures. 
Subsequent  to  the  emergency  approval 
by  OMB,  this  information  collection  has 
since  been  merged  under  OMB  No. 
0581-0189,  Generic  OMB  Fruit  Crops. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

As  noted  in  the  initial  regulatory 
flexibility  analyses,  USD  A  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule.  However,  red  seedless 
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grapefruit  must  meet  the  requirements   , 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefruit  (7  CFR 
51.760  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

The  Committee's  meetings  were 
widely  publicized  throughout  the 
Florida  citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  May  22,  and 
August  29,  2001,  meetings  were  public 
meetings  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue. 

The  two  interim  final  rules 
concerning  these  actions  were 
published  in  the  Federal  Register,  one 
on  September  26.  2001  (66  FR  39459) 
and  one  on  January  8,  2002  (67  FR  801). 
Copies  of  the  rules  were  mailed  or  sent 
via  facsimile  to  all  Committee  members 
and  citrus  handlers.  Finally,  both  rules 
were  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  The  rule  published 
on  September  26,  2001.  provided  a  20- 
day  comment  period  that  ended  October 
9,  2001.  The  rule  published  on  January 
8.  2002,  provided  a  15-day  comment 
period  that  ended  January  23,  2002.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  foimd  that 
finalizing  the  interim  final  rules, 
without  change,  as  published  in  the 
Federal  Register  (66  FR  39459, 
September  26,  2001)  and  (67  FR  801. 
January  8,  2002)  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements, 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos.  Tangerines. 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

Accordingly,  the  interim  final  rules 
amending  7  CFR  part  905  which  were 
published  at  66  FR  49088  on  September 
26,  2001  and  at  67  FR  801  on  January 
8,  2002,  are  adopted  as  final  rules 
without  change. 


Dated:  )une  10.  2002. 
A.|.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

|FR  Doc.  02-15063  Filed  6-13-02;  8:45  am] 

BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  FV02-948-1  FR] 

Irish  Potatoes  Grown  in  Colorado; 
Increase  in  tiie  Minimum  Size 
Requirement  for  Area  No.  2 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  increases  the 
minimum  size  requirement  for  all 
varieties  of  potatoes  produced  in  Area 
No.  2  of  Colorado,  except  for  the  round 
varieties  and  the  Russet  Burbank,  Russet 
Norkotah,  and  Silverton  Russet 
varieties.  This  rule  raises  the  minimum 
size  requirement  ft-om  V/a  inches  to  2 
inches  in  diameter  or  4  ounces  in 
weight.  This  size  change  is  based  on  a 
recommendation  of  the  Colorado  Potato 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  potatoes  grown  in  Colorado.  This 
change  is  intended  to  improve  the 
marketing  of  Colorado  potatoes  and 
increase  returns  to  producers. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  July  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  1220 
SW.,  Third  Avenue,  suite  385,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2724,  Fax:  (503)  326-7440;  or 
George  Kalhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 


SUPPLEMENTARY  INFORMATION:  this  final 
rule  is  issued  under  Marketing 
Agreement  No.  97  and  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDAJ^  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any     ' 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  then^om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiul  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  minimum  size 
requirement  for  all  varieties  of  potatoes 
produced  in  Area  No.  2  of  Colorado, 
except  for  the  round  varieties  and  the 
Russet  Burbank,  Russet  Norkotah,  and 
Silverton  Russet  varieties.  This  rule 
raises  the  minimum  size  requirement 
from  1  Vs  inches  in  diameter  to  2  inches 
in  diameter  or  4  oiuices  in  weight.  This 
action  is  based  on  a  recommendation 
the  Committee  made  on  August  16, 
2001. 

Section  948.4  of  the  order  defines  the 
counties  included  in  Area  No.  2,  which 
is  commoidy  known  as  the  San  Luis 
Valley.  Section  948.22  of  the  order 
authorizes  the  issuance  of  regulations 
for  grade,  size,  quality,  maturity,  and 
pack  for  any  variety  or  varieties  of 
potatoes  grown  in  different  portions  of 
the  production  area  during  any  period. 
Section  948.23  authorizes  the  issuance 
of  regulations  that  modify,  suspend,  or 
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terminate  requirements  issued  under 
§948.22.  Section  948.386  contains 
handling  regulations  authorized  in 
§  948.22  for  potatoes  growm  in  Area  No. 
2.  The  regulations  in  effect  prior  to  this 
final  rule  prescribed  minimum  size 
requirements  of  2  inches  in  diameter  for 
round  varieties  and  V/s  inches  in 
diameter  for  long  varieties. 

As  stated  above,  this  rule  raises  the 
minimum  size  requirement  from  IVa 
inches  in  diameter  to  2  inches  in 
diameter  or  4  ounces  in  weight  for  all 
varieties  of  potatoes  produced  in  Area 
No.  2  of  Colorado,  except  for  the  round 
varieties  and  the  Russet  Burbank,  Russet 
Norkotah,  and  Silverton  Russet 
varieties.  This  means  that  the  potato 
varieties  subject  to  the  minimum  size 
requirements  imder  this  rule  will  meet 
the  size  requirements  if  they  are  at  least 
2  inches  in  dijimeter  or  4  ounces  in 
weight.  For  example,  long,  thin  potatoes 
smaller  than  2  inches  in  diameter,  but 
weighing  4  ounces  or  more  will  meet 
these  size  requirements.  Similarly, 
potatoes  weighing  less  than  4  oiuices, 
but  at  least  2  inches  in  diameter  will 
also  meet  the  minimum  size 
requirements  effective  in  this  rule. 

According  to  the  Committee,  quality 
assurance  is  very  important  to  the 
Colorado  potato  industry.  Providing  the 
public  with  acceptable  quality  produce 
that  is  appealing  to  the  consumer  on  a 
consistent  basis  is  necessary  to  maintain 
buyer  confidence  in  the  marketplace. 
The  Committee  reports  that  potato  size 
is  important  to  buyers  and  that 
providing  the  sizes  desired  is  necessary 
to  maintain  buyer  confidence  in  the 
marketplace. 

When  the  Committee  made  its 
recommendation,  nine  members  voted 
in  favor  of  the  motion,  two  members 
voted  in  opposition  to  the  motion  and 
one  member  abstained  from  voting.  The 
Committee  made  the  recommendation 
to  provide  buyers  with  the  sizes  they 
prefer  and  to  maintain  buyer 
confidence.  The  Committee  also 
believes  that  this  rule  will  help  improve 
the  marketing  of  the  potato  varieties 
affected  by  the  change  and  that  it  will 
help  improve  producer  returns. 

For  the  purpose  of  obtaining 
additional  information  on  the  need  for 
the  change,  the  Committee  conducted  a 
producer  survey  prior  to  making  the 
recommendation  to  the  USDA.  The 
survey  indicated  that  58  percent  of  the 
producers  supported  an  increase  in  the 
minimum  size  to  2  inches  in  diameter 
or  4  ounces  in  weight  for  all  varieties  of 
potatoes,  except  for  the  round  varieties 
and  the  Russet  Biubank,  Russet 
Norkotah,  and  Silverton  Russet 
varieties. 


The  Committee  did  not  recommend  a 
change  in  the  minimum  size 
requirement  for  all  round  varieties 
because  it  believes  that  the  minimiun 
size  requirement  of  2  inches  in  diameter 
for  these  varieties  of  potatoes  continues 
to  be  appropriate.  The  Russet  Biu-bank, 
Russet  Norkotah,  and  Silverton  Russet 
are  long,  thin  potato  varieties  that  have 
a  tendency  to  fall  through  the  sizing 
screens  on  the  potato  grading 
equipment,  even  when  the  potatoes  are 
of  adequate  size  and  weight  (i.e.,  4 
oimces  or  larger).  This  is  particularly  a 
problem  when  the  sizing  screens  are 
tooled  for  larger  sized  potatoes  such  as 
2  or  2V4  inch  minimum  diameter. 
Because  of  this  problem,  the  Committee 
believes  that  the  minimum  size 
requirement  for  these  three  Russet 
varieties  of  V/a  inches  in  diameter  is 
appropriate.  Although  one  Committee 
member  opposed  the  recommendation 
because  he  believed  all  Area  No.  2 
potato  varieties  should  have  a  minimum 
size  requirement  of  2  inches  in  diameter 
or  4  ounces  in  weight,  the  Committee 
believes  that  handlers  might  lose  a  high 
percentage  of  acceptable  potatoes  of  the 
long,  thin  varieties  during  the  sizing  and 
grading  of  the  potatoes  if  the  minimum 
size  requirement  on  such  potatoes  was 
increased  to  2  inches  in  diameter  or  4 
oimces  in  weight.  Another  Committee 
member  opposing  the  motion  did  not 
believe  that  the  results  of  the  producer 
survey  were  a  sufficient  reason  for  the 
Committee  to  recommend  an  increase  in 
the  minimum  size  requirements.  While 
the  siuvey  provided  backgroimd 
information  that  assisted  the  Committee 
in  making  its  recommendation,  the 
primary  purposes  for  the  change  are  to 
better  meet  the  needs  of  buyers  and 
consumers,  improve  the  image  of 
Colorado  potatoes,  and  improve  sales 
and  prices. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  piu-pose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piu^uant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  230 
producers  of  Colorado  Area  No.  2 
potatoes  and  approximately  80  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000. 

Information  provided  by  the  National 
Agricultiu-al  Statistics  Service  (NASS) 
was  considered  in  determining  the 
number  of  large  and  small  producers  by 
acreage,  production,  and  producer 
prices.  According  to  the  information 
provided,  the  recent  average  yield  per 
acre  was  335  hundredweight,  the 
average  farm  size  was  306  acres  of 
potatoes,  and  the  recent  season  average 
producer  price  was  $4.20  per 
hundredweight.  This  equates  to  average 
gross  annual  producer  receipts  of 
approximately  $430,542  each.  In 
addition,  based  upon  information 
provided  by  the  Committee,  all  handlers 
of  Area  No.  2  potatoes  have  shipped 
imder  $5,000,000  worth  of  potatoes 
during  the  most  recent  season  for  which 
statistics  are  available.  Based  on  the 
foregoing,  it  can  be  concluded  that  a 
majority  of  producers  and  handlers  of 
Area  No.  2  potatoes  may  be  classified  as 
small  entities. 

The  NASS  estimated  planted  acreage 
for  the  2001-02  crop  in  Area  No.  2  at 
68,100  acres,  a  decrease  of  7,500  acres 
when  compared  with  the  75,600  acres 
harvested  in  2000-01.  Approximately 
90  percent  of  the  potatoes  harvested  in 
2001-02  entered  the  fresh  market 
(including  potatoes  produced  for  seed). 

Russet  varieties  accounted  for  81.4 
percent  of  the  acres  planted  for  the 
2001-02  crop  year.  Russet  Norkotah,  the 
most  popular  variety,  was  planted  on 
53.8  percent  of  the  total  potato  acreage. 
Other  Russet  varieties,  including  Russet 
Burbank  and  Silverton  Russet  varieties, 
accounted  for  27.6  percent  of  the  total 
acres  planted,  with  various  other  non- 
Russet  varieties  making  up  the 
remaining  18.6  percent.  While  exact 
acreage  is  not  known,  plantings  of 
Russet  Biubank  and  Silverton  Russet 
varieties  of  potatoes  are  estimated  to 
make  up  only  a  small  percentage  of  the 
total  potato  acreage. 

This  rule  increases  the  minimum  size 
requirement  for  all  varieties  of  potatoes 
produced  in  Area  No.  2  of  Colorado, 
except  for  the  round  varieties  and  the 
Russet  Biu-bank,  Russet  Norkotah,  and 
Silverton  Russet  varieties.  This  rule 
raises  the  minimum  size  requirement 
from  V/u  inches  in  diameter  to  2  inches 
in  diameter  or  4  ounces  in  weight.  Only 
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a  small  portion  of  the  crop  (i.e.,  that 
portion  smaller  than  2  inches  in 
diameter  or  4  ounces  in  weight  but 
larger  than  1  Va  inches  in  diameter)  is 
expected  to  be  affected  by  the  size 
increase.  The  Committee  believes  that 
the  expected  benefits  of  improved 
quality,  increased  purchases  and  sales 
volume,  and  increased  returns  received 
by  producers  will  greatly  outweigh  the 
costs  related  to  the  regulation. 

Alternatives  considered  by  the 
Committee  included  increasing  the 
Tninimiim  size  requirement  for  all 
Russet  varieties  or  not  making  any 
changes.  The  Committee  does  not 
believe  it  is  desirable  to  increase  the 
minimum  size  requirement  for  the 
Russet  Biu-bank,  Russet  Norkotah,  and 
Silverton  Russet  varieties  because  these 
long  and  thin  varieties  have  a  tendency, 
especially  when  sitting  on  end,  to  fall 
through  the  sizing  screens  on  the  potato 
grading  equipment  even  when  the 
potatoes  are  of  good  size.  This  is 
particularly  a  problem  when  the  sizing 
screens  are  set  at  larger  size  settings 
such  as  2  or  2 'A  inches.  Because  of  this 
problem,  the  Committee  decided  that 
the  minimum  size  requirement  of  1  Vb 
inches  in  diameter  for  these  three  Russet 
varieties  is  appropriate.  The  Committee 
believes  that  handlers  would  have  lost 
a  high  percentage  of  acceptable  potatoes 
through  the  sizing  screens  if  the 
minimuiU'Size  requirement  on  such 
potatoes  had  been  increased  to  2  inches 
in  diameter  or  4  ounces  in  weight. 
Finally,  the  Committee  determined  that 
the  alternative  of  not  taking  action 
woidd  not  have  addressed  the  industry's 
marketing  problems, 

This  nile  changes  the  size 
requirements  prescribed  under  the 
handling  regulations  of  the  order. 
Accordingly,  this  action  will  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  potato  handlers.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

Furthermore,  as  noted  in  me  initial 
regulatory  flexibility  analysis,  USD  A 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  proposed  rule. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
Colorado  Area  No.  2  potato  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
Committee  meeting  on  August  16,  2001, 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 


express  views  on  this  issue.  Finally, 
interested  persons  were  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  March  1,  2002  (67  FR  9418). 
A  copy  of  the  rule  was  provided  to  the 
Committee's  staff,  who  in  turn  notified 
Committee  members,  potato  producers, 
and  handlers,  and  other  interested 
persons.  In  addition,  the  Office  of  the 
Federal  Register  and  USDA  also  made  a 
copy  available  through  the  Internet. 
Finally,  a  60-day  comment  period, 
which  ended  on  April  30.  2002,  was 
provided  to  allow  interested  persons  the 
opportimity  to  respond  to  the  proposal. 

Four  comments  were  received  during 
the  comment  period  in  response  to  the 
proposal.  Each  of  the  comments 
contained  several  questions  and 
opinions  regarding  the  proposed  size 
change.  We  have  separated  the 
questions  and  opinions  into  the 
following  four  categories:  (1)  USDA's 
role  in  implementing  the  proposal;  (2) 
the  level  of  support  potato  producers  in 
Colorado  Area  No.  2  have  for  the 
proposal;  (3)  the  purpose  of  the 
proposed  size  change;  and  (4)  the 
impact  of  the  proposed  size  change  on 
consumers.  Since  most  of  the  individual 
commenter's  opinions  and  questions 
were  similar,  their  questions  are 
addressed  below  within  the  context  of 
these  four  categories. 

USDA's  Role  in  Implementing  the 
Proposal 

Marketing  orders  are  designed  to  help 
stabilize  market  conditions  for  fruit, 
vegetable,  and  specialty  crops.  The 
programs  assist  producers  in  allowing 
them  to  collectively  work  to  solve 
marketing  problems.  Industries 
volimtarily  enter  into  these  programs 
and  choose  to  'iiave  federal  oversight  of 
certain  aspects  of  their  operations.  The 
Marketing  Order  Administration  Branch 
of  the  Fruit  and  Vegetable  Programs 
oversees  the  programs  to  make  sure  the 
orders  operate  in  the  public  interest  and 
in  accordance  with  the  authorizing  Act, 
the  order,  and  the  regiUations.  The 
Colorado  potato  order  is  one  of  36  active 
orders  which  collect  assessment  fees 
from  handlers  to  cover  the  operational 
and  administrative  costs  of  the 
programs. 

Marketing  orders  contain  regulations 
authorized  by  the  U.S.  Congress  through 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  Local  administrative 
committees  made  up  of  producers  and 
handlers  from  their  particular  growing 
areas  administer  programs  for  fruits, 
vegetables,  and  specialty  crops.  Some  of 


the  committees  have  members  that .. 
represent  the  public.  The  Colorado 
Potato  Administrative  Committee  for 
Area  No.  2  works  with  USDA  in 
providing  potato  buyers  with  the  size 
and  quality  their  customers  desire. 
Additional  information  on  these 
programs,  including  the  Colorado  potato 
order,  may  be  foimd  at  http:// 
www.usda.gov/fv/moab.htmI. 

The  Level  of  Support  Potato  Producers 
in  Colorado  Area  No.  2  Have  for  the 
Proposal 

Committee  members  are  nominated 
by  their  peers  and  selected  by  USDA. 
Committee  members  make  decisions 
and  vote  for  regulations  that  are 
supported  by  their  constituents — the 
producers  or  handlers  that  nominated 
them.  When  a  decision  is  made  by  a 
committee  to  recommend  the 
establishment  of.  or  change  in.  a 
regulation,  considerable  effort  and 
debate  is  expended  to  ensure  that  the 
proposal  would  be  effective. 

In  addition  to  relying  on  each  of  its 
members  expertise  in  the  production, 
handling,  and  marketing  of  the 
regulated  crop,  a  committee  compiles 
such  other  information  as  is  available  to 
help  it  make  decisions.  In  that  regard,  as 
previously  stated,  the  Colorado  Area  No. 
2  Conunittee  conducted  a  producer 
survey  to  help  it  determine  what  type  of 
changes  in  the  size  regiUations  it  shovdd 
pursue.  The  survey  established  that  58 
percent  of  the  respondents  supported 
the  increase  in  minimimi  size  from  1  7/ 
8  inches  to  2  inches.  Although  the 
Committee  made  its  decision  based  on 
many  factors  including  the  desire  to 
meet  the  needs  of  buyers,  the  siuvey 
was  a  useful  tool  in  providing  the 
Committee  with  feedback. 

One  of  the  commenters  questioned 
whether  producers  in  Area  No.  2  would 
be  disadvantaged  relative  to  producers 
in  Areas  No.  1  and  3.  Area  No.  1  is  not 
ciurently  regulated  and  the  handling  of 
potatoes  in  Area  No.  3  is  regulated 
under  different  handling  provisions 
than  those  in  Area  No.  2.  The  order  was 
established  with  different 
administrative  committees,  production 
areas,  and  handling  regulations  in 
recognition  of  the  distinct  geographical 
and  marketing  differences  between 
them.  Although  the  two  regulated  areas 
meet  once  a  year  as  a  combined 
committee,  marketing  and  regulatory 
decisions  are  made  independently  of 
each  other  by  the  respective  area 
committees  in  recognition  that  thefr 
decisions  do  not  directly  impact  the 
other  area.  It  is  important  to  note  that 
this  final  rule  only  affects  the  handling 
of  certain  potatoes  produced  in  Area  No. 
2  of  the  State  of  Colorado. 
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The  Purpose  of  the  Proposed  Size 
Change 

Most  of  the  individuals  submitting 
comments  questioned  the  reasoning 
behind  a  rule  that  mandates  and 
changes  the  minimimi  allowable  size  of 
potatoes  for  the  fresh  market.  As 
previously  stated,  this  regulation  only 
regulates  the  minimiun  size  of  certain 
varieties  of  Colorado  Area  No.  2 
potatoes  that  are  handled  for  subsequent 
sale  into  the  fresh  market.  This 
regulation  does  not  regulate  potato 
production.  Only  those  potatoes  of  the 
varieties  affected  by  this  regulation  that 
are  sold  into  the  fresh  market  must  meet 
the  revised  minimum  size  of  at  least  2 
inches  minimum  diameter  or  4  ounces 
in  weight.  Potatoes  of  these  varieties 
that  do  not  meet  this  size  may  be  sold 
into  alternative  markets,  including 
processing  (e.g.,  frozen  and  dehydrated). 

As  explained  in  the  proposed  nUe,  the 
change  in  size  from  1  Ve  inches 
minimum  diameter  to  2  inches 
minimum  diameter  for  the  affected 
potato  varieties  was  recommended  by 
the  Committee  for  the  purpose  of 
improving  the  marketing  of  certain 
Colorado  Area  No.  2  potatoes  and  for 
improving  the  income  producers 
receives  from  the  sale  of  such  potatoes. 
The  Committee  believes  that  the 
marketing  of  Area  No.  2  potatoes  is 
improved  when  the  demand  for  such 
potatoes  improves.  Based  on  the 
experience  of  its  members  and  input 
from  buyers,  the  Committee  determined 
that  demand  for  the  varieties  atffected  by 
this  rule  would  be  better  if  such 
potatoes  were  consistently  sized  and 
larger.  In  this  regard,,  the  Committee 
determined  that  an  increase  in  the 
minimum  size  of  the  affected  varieties 
by  an  eighth  of  an  inch  was  the  optimal 
size  increase  to  best  improve  demand. 
The  establishment  of  a  larger  minimum  - 
diameter.  2  V2  inches  for  example, 
would  not  have  met  with  the 
Committee's,  nor  the  Colorado  Area  No. 
2  potato  industry's,  objective  of 
satisfying  the  buyers  of  their  potatoes 
and  thereby  increasing  the  marketing  of 
the  affected  potato  varieties.  In  addition, 
a  larger  minimum  size  would  have 
required  producers  and  handlers  to 
divert  a  larger  quantity  of  potatoes  to 
lower  return  processing  outlets. 

With  regard  to  questions  by  some  of 
the  commenters  pertaining  to  why  the 
regulation  affects  only  certain  varieties, 
the  Committee  determined  that  a 
marketing  problem  does  not  exist  for 
roimd  varieties  or  potatoes  of  the  Russet 
Biu-bank,  Russet  Norkotah,  and 
Silverton  Burbank  varieties.  Round 
potatoes,  including  various  white,  red, 
and  yellow  varieties,  generally  have  a 


different  fresh  market  niche  than  do 
Russet  potato  varieties,  and  as  such,  the 
Committee  continues  to  believe  that  the 
minimum  diameter  of  2  inches  is 
appropriate  for  that  market.  Moreover, 
the  long,  thin  shape  of  the  Russet 
Burbank,  Russet  Norkotah,  and 
Silverton  Russet  varieties  cause  a 
significant  quantity  of  these  potatoes  to 
fall  through  the  sizing  screens  in  the 
grading  equipment,  even  when  the 
potatoes  are  of  adequate  size  and 
weight.  When  potatoes  are  being  graded, 
sized,  and  otherwise  prepared  for 
market,  they  are  run  on  conveyer  belts 
that  include  sections  with  screens  that 
allow  potatoes  of  different  sizes  to  fall 
through  adjustable  openings  to  other 
conveyer  belts.  This  is  the  method 
generally  used  by  the  industry  to  ensure 
that  specific  sized  potatoes  are 
segregated  and  tbus  packaged  with 
similar  sized  potatoes.  If  too  many 
potatoes  of  a  desfred  size  and  weight  for 
the  fresh  market  fall  through  the  sizing 
screens  to  belts  conveying  the  potatoes 
to  bins  destined  for  a  processor,  for 
example,  the  industry  loses  money  on 
the  potential  high-value  sales  of  those 
potatoes  into  the  fresh  market. 

The  Impact  of  the  Proposed  Size 
Change  on  Consumers 

Finally,  most  of  the  comments 
reflected  concern  as  to  how  consimiers 
would  be  affected  by  this  rule  and  why 
they  would  want  to  support  it. 
Consumers  purchasing  Colorado  Area 
No.  2  potatoes  will  benefit  from  this  rule 
by  continuing  to  have  available  a  stable 
supply  that  is  of  consistent  quality  and 
of  good  marketable  size.  Although 
prices  to  consumers  for  the  slightly 
larger  potatoes  may  be  higher,  prices  at 
retail  are  affected  by  many  variables. 
The  economic  impact  of  this  rule,  which 
affects  only  a  small  portion  of  the  total 
niunber  of  potatoes  available  in  the 
fresh  market,  would  likely  be 
insignificant  to  the  consumer,  while 
significantly  beneficial  to  the  producers 
of  such  potatoes. 

Based  on  the  comments  received,  no 
changes  will  be  made  to  the  rule  as 
proposed. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 


that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  Agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  948  is  amended  as 
follows: 

PART  948-4RISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  948.386  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§948.386    Handling  regulation. 

No  person  shall  handle  any  lot  of 
potatoes  grown  in  Area  No.  2  unless 
such  potatoes  meet  the  requirements  of 
paragraphs  (a),  (b).  and  (c)  of  this 
section,  or  unless  such  potatoes  are 
handled  in  accordance  with  paragraphs 
(d)  and  (e).  or  (f)  of  this  section. 

(a)  Minimum  grade  and  size 
requirements.  (1)  Round  varieties,  U.S. 
No.  2.  or  better  grade,  2  inches 
minimum  diameter. 

(2)  All  other  varieties.  U.S.  No.  2,  or 
better  grade.  2  inches  minimum 
diameter  or  4  ounces  minimimi  weight: 
Provided,  That  the  Russet  Burbank. 
Russet  Norkotah,  and  Silverton  Russet 
varieties  shall  be  1  Va  inches  minimum 
diameter. 

(3)  All  varieties.  Size  B.  if  U.S.  No.  1 
grade. 

(4)  All  varieties.  1-inch  minimum 
diameter  to  1  ^4  inches  maximum 
diameter,  if  at  least  U.S.  No.  1  grade. 

(5)  None  of  the  above  categories  of 
potatoes  identified  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section  may  be 
commingled  in  the  same  bag  or  other 
container. 


Dated:  June  10.  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  02-15064  Filed  6-13-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  884 
[Docket  No.  99h>-09221 

Obstetric  and  Gynecology  Devices; 
Effective  Date  of  Requirement  for 
Premarket  Approval  for  Glans  Sheatfi 
Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  product  development 
protocol  (PDF)  for  glans  sheath  medical 
devices.  The  agency  has  previously 
published  its  findings  regarding  the 
degree  of  risk  of  illness  or  injviry 
designed  to  be  eliminated  or  reduced  by 
requiring  the  devices  to  meet  the 
statute's  approval  requirements  and  the 
benefits  to  the  public  from  the  use  of  the 
devices. 

DATES:  This  rule  is  effective  June  14, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Pollard,  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville.  MD  20850, 
301-594-1180. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  requires  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  Class  I  (general 
controls),  class  II  (special  controls),  and 
class  in  (premarket  approval).  In  the 
Federal  Register  of  December  29, 1994 
(59  FR  67185),  FDA  issued  a  final  rule 
classifying  glans  sheath  devices  into 
class  ni.  Section  515(b)(1)  of  the  act  (21 
U.S.C.  360e(b)(l))  establishes  the 
requirement  that  the  Secretary  of  Health 
and  Human  Services  issue  a  regulation 
subjecting  a  preamendments  device  that 
FDA  has  classified  into  class  III  to 
premarket  approval. 

In  the  Federal  Register  of  May  10, 
1999  (64  FR  24967),  FDA  issued  a 
proposed  rtile  to  require  the  filing  of  a 
PMA  or  a  notice  of  completion  of  a  PDF 
for  glans  sheath  devices.  In  accordance 
with  section  515(b)(2)(A)  of  the  act,  FDA 
included  in  the  preamble  to  the 
proposed  rule  the  agency's  proposed 
findings  regarding  the  degree  of  risk  of 


illness  or  injury  intended  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  statute's  approval 
requirements  as  well  as  the  benefits  to 
the  public  from  use  of  the  device. 

Tne  May  10, 1999,  proposed  rule  also 
provided  an  opportimity  for  interested 
persons  to  submit  comments  on  the 
proposed  rule  and  the  agency's 
proposed  findings.  In  accordance  with 
section  515(b)(2)(A)  of  the  act,  FDA  also 
provided  an  opportunity  for  interested 
persons  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  the  classification  of  the 
devices  was  required  to  be  submitted  by 
May  26, 1999.  The  comment  period 
closed  August  9, 1999. 

FDA  received  no  petitions  requesting 
a  change  in  the  classification  of  glans 
sheath  devices.  FDA  received  no 
comments  on  the  proposed  rule. 

n.  Findings  With  Respect  to  Risks  and 
Benefits 

Under  section  515(b)(3)  of  the  act, 
FDA  is  adopting  the  findings  as 
published  in  the  proposed  rule  of  May 
10, 1999.  As  required  by  section  515(b) 
of  the  act,  FDA  published  its  findings 
regarding:  (1)  The  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  that 
these  devices  have  an  approved  PMA  or 
a  declared  completed  PDF,  and  (2)  the 
benefits  to  the  public  from  the  use  of  the 
device. 

These  findings  are  based  on  the 
reports  and  recommendations  of  the 
Obstetrics  and  Gynecology  Devices 
Panel,  an  FDA  advisory  committee  for 
the  classification  of  the  devices  as 
referenced  in  the  May  10, 1999, 
proposed  rule. 

m.  The  Final  Rule 

Under  section  515(b)(3)  of  the  act, 
FDA  adopts  the  findings  as  published  in 
the  preamble  to  the  proposed  rule  and 
issues  this  final  rule  to  require 
premarket  approval  of  glans  sheath 
devices.  This  final  rule  revises  part  884 
(21  CFR  part  884). 

Under  the  final  rule,  a  PMA  or  a 
notice  of  completion  of  a  PDF  is 
required  to  be  filed  on  or  before 
September  12,  2002,  for  any  glans 
sheath  device  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has  been  found  by  FDA  to  be 
substantially  equivalent  to  such  a  device 
on  or  before  September  12,  2002.  If  a 
PMA  or  notice  of  completion  of  a  PDF 
is  filed  for  such  devices  within  this  time 
limit,  the  applicant  will  be  permitted  to 
continue  marketing  its  glans  sheath 
device  during  FDA's  review  of  its 


submission.  Any  other  glans  sheath 
device  that  was  not  in  commercial 
distribution  before  May  28, 1976,  is 
required  to  have  an  approved  PMA  or  a 
declared  completed  PDF  in  effect  before 
it  may  be  marketed. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDF  for  a  glans  sheath  device  is  not 
filed  on  or  before  September  12,  2002, 
that  device  is  deemed  adulterated  under 
section  501(f)(1)(A)  of  the  act  (21  U.S.C. 
351(f)(1)(A)),  and  conunercial 
distribution  of  the  device  must  cease 
immediately.  The  device  may,  however, 
be  distributed  for  investigational  use,  if 
the  requirements  of  the  investigational 
device  exemption  (IDE)  regulations  (part 
812  (21  CFR  part  812))  are  met.  Because 
the  intended  use  of  a  glans  sheath 
device  is  contraception,  FDA  considers 
it  to  be  a  significant  risk  device  as 
defined  in  the  IDE  regulations 
(§812.3(m)(4)). 

As  of  September  12,  2002,  the 
exemptions  in  §812. 2(c)(1)  and  (c)(2) 
from  the  requirements  of  the  IDE 
regulations  for  preamendments  class  HI 
devices  cease  to  apply  to  any  glans 
sheath  device  that  is:  (1)  Not  legally  on 
the  market  on  or  before  September  12, 
2002;  or  (2)  legally  on  the  market  by 
September  12,  2002,  but  for  which  a 
PMA  or  notice  of  completion  of  a  PDF    • 
is  not  filed  by  September  12,  2002,  or 
for  which  PMA  approval  has  been 
denied  or  withdrawn.  FDA  cautions  that 
manufacturers  who  are  not  immediately 
planning  to  submit  a  PMA  or  notice  of 
completion  of  a  PDF  should  submit  IDE 
applications  to  FDA  by  August  13.  2002, 
to  minimize  the  possibility  of 
interrupting  shipment  of  the  device.  At 
this  time,  FDA  is  not  aware  of  any  firm 
that  is  marketing  this  device. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
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and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regiilatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
,  entities.  FDA  has  reviewed  the  situation 
and  believes  that  no  PMAs  will  be 
submitted  under  this  final  rule.  FDA  is 
not  aware  of  any  marketing  of  these 
devices  at  present.  FDA  has  not  received 
any  premarket  submissions  for  glans 
sheath  devices  in  more  than  15  years. 
Consequently,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial, 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year  (adjusted  annually  for 
inflation).  The  Unfunded  Mandates 
Reform  Act  does  not  require  FDA  to 
prepare  a  statement  of  costs  and  benefits 
for  the  final  rule,  because  the  final  rule 
is  not  expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA).  The 
binden  hovus  required  for  §  884.5320(c), 
included  in  the  collection  entitled 
"Premarket  Approval  of  Medical 
Devices— 21  CFR  Part  814,"  (64  FR 
4112,  January  27, 1999)  are  reported  and 
approved  under  OMB  control  number 
0910-0231.  Therefore,  clearance  by 
OMB  imder  the  PRA  is  not  required. 

Vn.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  efiects  on  the  States,  on  the 


relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequentiy, 
a  federalism  siunmary  impact  statement 
is  not  required. 

List  of  Subjects  in  21  CFR  Part  884 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  884  is 
amended -as  follows: 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360.  360c,  360e, 
360),  371. 

2.  Section  884.5320  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§884.5320    Glans  sheath. 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  a  product  development 
protocol  (PDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before 
September  12,  2002,  for  any  glans 
sheath  that  was  in  commercial 
distribution  before  May  28, 1976.  or  that 
has,  on  or  before  September  12,  2002, 
been  found  to  be  substantially 
equivalent  to  a  glans  sheath  that  was  in 
commercial  distribution  before  May  28. 
1976.  Any  other  glans  sheath  shall  have 
an  approved  PMA  or  declared 
completed  PDP  in  effect  before  being 
placed  in  commercial  distribution. 

Dated:  May  14.  2002. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health'. 

[FR  Doc.  02-15042  Filed  6-13-02:  8:45  am] 
BILLING  CODE  41MM>1-S 


DEPARTMENT  OF  STATE 
22  CFR  Parts  41  and  42 

[Public  Notice  4028] 

Documentation  of  Immigrants  and 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act,  as  Amended— Visa 
Fees:  Interim  Rule  With  Request  for 
Comments;  Correction 

agency:  Department  of  State. 

ACTION:  Interim  rule  with  request  for 
comments;  Correction. 

SUMMARY:  The  document,  published  on 
June  6,  2002,  in  the  Federal  Register  (67 
FR  38892)  inadvertentiy  omitted  the 
effective  date  of  the  interim  rule.  This 
document  correctiy  establishes  the 
effective  date  as  set  forth  in  the  DATES 
section  below.  This  document  also 
corrects  references  in  the  preamble  that 
mistakenly  referred  to  the  interim  rule 
as  a  proposed  rule. 

DATES:  The  interim  rule,  published  on 
June  6.  2002  (67  FR  38892),  became 
effective  on  June  6,  2002.  Written 
comments  may  be  submitted  on  or 
before  July  8,  2002. 

ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State, 
Washington,  DC  20520-0106  or  by  e- 
mail  to  visaregs@state.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  J.  Harper.  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State.  Washington,  DC 
20520-0106,  by  tel.  (202)  663-1221,  e- 
mail  harperb@state.gov,  or  by  fax  (202) 
663-3898. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  State  published  a 
document  in  the  Federal  Register  on 
June  6.  2002,  (67  FR  38892).  which 
inadvertently  omitted  its  effective  date 
and  mistakenly  referred  to  the  interim 
rule  as  a  proposed  rule.  This  document 
establishes  the  effective  date  as  set  forth 
in  the  DATES  section  and  makes  the 
following  correction: 

In  interim  rule  FR  DOC  02-13001 
published  on  June  6,  2002  (67  FR 
38892).  on  page  38893.  in  the  first 
column  the  section  entitled 
"Administrative  Procedure  Act"  should 
read  as  follows: 

Administrative  Procedure  Act 

The  Department  of  State  is  publishing 
this  rule  as  an  interim  rule,  with  a  30- 
day  provision  for  public  comments. 
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Dated:  lune  11,  2002. 
Timothy  Egert, 

Federal  Register  Liaison,  Department  of  State. 
(FR  Doc.  02-15096  Filed  6-13-02;  8:45  am) 
BNJJNG  CODE  4710-06-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  imder  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  July  2002.  Interest  assumptions 
are  also  published  on  the  PBGC's  Web 
site  {http://www.pbgc.gov). 
EFFECTIVE  DATE:  July  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 


Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
Part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  July  2002,  (2) 
adds  to  appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  liunp-sum  payments  in 
plans  with  valuation  dates  during  July 
2002,  and  (3)  adds  to  appendix  C  to  part 
4022  the  interest  assumptions  for 
private-sector  pension  practitioners  to 
refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  diuing  July  2002. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  5.70  percent  for 
the  first  25  years  following  die  valuation 
date  and  4.25  percent  thereafter.  These 
interest  assumptions  are  unchanged 
from  those  in  effect  for  Jime  2002. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  appendix  B  to 
part  4022)  will  be  4.50  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions  are 
unchanged  from  those  in  effect  for  June 
2002. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 


are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  July  2002,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302. 1322. 1322b, 
1341(c)(3)(D),  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
105,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  for  PBGC  Payments 


For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Defen-ed  annuities  (percent) 

Rate  set 

/■/ 

h                     h                    n, 

On  or  after            Before 

n^ 

• 

105 

• 

7-1-02               8-1-02 

• 

4.50 

• 

4.00 

•                                                       • 

4.00                    4.00                      7 

• 

8 
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3.  In  appendix  C  to  part  4022,  Rate  Set  Appendix  C  to  Part  4022— Lump  Sum 

l05,  as  set  forth  below,  is  added  to  the  Interest  Rates  For  Private-Sector 

table.  (The  introductory  text  of  the  table  Pasrments 

is  omitted.)  «  ***** 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


n, 


ri} 


105 


7-1-02 


8-1-02 


4.50 


4.00 


4.00 


4.00 


PART  4044— ALLOCATION  OF  Authority:  29  U.S.C.  1301(a),  1302(b)(3).  table.  (The  introductory  text  of  the  table 

ASSETS  IN  SINGLE-EMPLOYER  1341, 1344. 1362.  is  omitted.) 

PLANS 

5.  In  appendix  B  to  part  4044,  a  new  Appendix  B  to  Part  4044 — Interest 

I !  4.  The  authority  citation  for  part  4044      entry,  as  set  forth  below,  is  added  to  the  Rates  Used  to  Value  Benefits 

continues  to  read  as  follows:  ***** 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i,  are: 


forf  = 


forf: 


forts 


.  Jly  2002 


.0570 


1-25 


.0425 


>25     N/A 


N/A 


Issued  in  Washington,  DC,  on  this  10th  day 
of  June,  2002. 

Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  02-15038  Filed  6-13-02;  8:45  am] 

BILLING  CODE  770»-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-124] 

RIN2115-AA97 

Security  Zone:  Lake  Ontario,  Oswego, 
NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 
effective  period. 

SUMMARY:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  in  the  Captain  of  the  Port 
Buffalo  zone  for  the  Nine  Mile  Point  and 
Fitzpatrick  Nuclear  Power  Plants.  This 
security  zone  is  necessary  to  protect  the 
Nine  Mile  Point  and  Fitzpatrick  Nuclear 
Power  Plants  from  possible  sabotage  or 
other  subversive  acts,  accidents,  or 
possible  acts  of  terrorism.  This  security 
zone  is  intended  to  restrict  vessel  traffic 
from  a  portion  of  Lake  Ontario. 
DATES:  The  amendment  to  §  165.T09- 
999(b)  in  this  rule  is  effective  on  June 


14,  2002.  Section  165.T09-999,  added  at 
66  FR  49286,  September  27,  2001, 
effective  from  September  12,  2001, 
through  June  15,  2002  as  amended  in 
this  rule,  is  extended  in  effect  through 
August  15,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGP09-01-124  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Buffalo,  1 
Fuhrmann  Blvd.,  Buffalo,  NY  14203 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  David  Flaherty, 

U.S.  Coast  Guard  Marine  Safety  Office 

Buffalo,  1  Fuhrmann  Blvd.,  Buffalo,  NY 

14203.  The  telephone  number  is  (716) 

843-9574. 

SUPPLEMENTAI^Y  INFORMATION: 

Regulatory  Information 

On  September  27,  2001,  we  published 
a  temporary  final  rule  entitled  Security 
Zone:  Lake  Ontario,  Oswego,  NY  in  the 
Federal  Register  (66  FR  49285).  The 
temporary  final  rule  established  a 
temporary  security  zone  in  the  Captain 
of  the  Port  Buffalo  zone  for  the  Nine 
Mile  Point  and  Fitzpatrick  Nuclear 
Power  Plants.  This  security  zone  is 
necessary  to  protect  this  nuclear  power 
plant  from  possible  sabotage  or  other 
subversive  acts,  accidents,  or  possible 
acts  of  terrorism. 


We  are  extending  the  effective  period 
of  the  temporary  final  rule  so  that  we 
can  complete  a  rulemaking  CGD09-02- 
005  Security  Zones;  Captain  of  the  Port 
Buffalo  Zone  to  permanently  establish 
four  permanent  security  zones  on  the 
navigable  waters  of  Lake  Ontario  and 
the  St.  Lawrence  River  in  the  Captain  of 
the  Port  Buffalo  Zone.  These  security 
zones  are  necessary  to  protect  the 
Nuclear  Power  Plants  and  the  St. 
Lawrence  Seaway  system  from  possible 
acts  of  terrorism.  Extending  the  effective 
date  until  August  15,  2002  should 
provide  us  enough  time  to  complete  the 
rulemaking. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  September  12,  2001  rule,  we 
intended  to  either  allow  it  to  expire  on 
June  15,  2002,  or  to  cancel  it  if  we  made 
permanent  changes  before  that  date.  We 
published  an  NPRM  on  May  30.  2002  to 
propose  permanent  seciuity  zones  for 
this  and  other  power  plants  (67  FR 
37748).  That  rulemaking  will  follow 
normal  notice  and  comment  procedures, 
and  a  final  rule  should  be  published 
before  August  15,  2002.  Continuing  the 
temporary  final  nde  in  effect  while  the 
permanent  rulemaking  is  in  progress 
will  help  ensure  the  safety  of  critical 
infrastructure  that  may  be  the  subject  of 
subversive  activity.  Nuclear  power 
plants  are  an  important  means  of 
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electrical  energy  in  the  region.  In 
addition,  they  could  be  a  source  of 
severe  radiological  contamination 
throughout  the  region.  Therefore,  the 
Coast  Guard  finds  good  cause  under  5 
U.S.C.  553(b)(B)  and  (d)(3)  for  why  a 
notice  of  proposed  rulemaking  and 
opportunity  for  comment  is  not  required 
and  why  this  rule  will  be  made  effective 
fewer  than  30  days  after  publication  in 
the  Federal  Register. 

Background  and  Purpose 

A  temporary  security  zone  is 
necessary  to  ensure  the  security  of  the 
Nine  Mile  Point  and  Fitzpatrick  nuclear 
power  plants,  as  a  result  of  the  terrorist 
attacks  on  the  United  States  on 
September  11,  2001.  The  secxuity  zone 
consists  of  all  navigable  waters  of  Lake 
Ontario  bounded  bv  the  following  area, 
starting  at  43°30.8''N,  076°25.7'  W;  then 
north  to  43°31.2'  N,  076°25.7'  W;  then 
east-northeast  to  43°31.6'  N,  076°24.9' 
W;  then  east  to  43°31.8'  N,  076°23.2'  W; 
then  south  to  43°31.5'  N,  076°23.2'  VV; 
and  then  following  the  shoreline  back  to 
the  point  of  origin.  Entry  into,  transit 
through  or  anchoring  within  this 
seciuity  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Buffalo  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Commander  and  may  be  contacted  via 
VHF/FM  Marine  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  uot 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smsdl  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Buffalo  (see 
ADDRESSES.)  ' 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  se(:tions  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  fi-om  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goverrunents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govermnent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measiu^s, 
Waterways. 


Federal  Register / Vol.  67.  No.  115 /Friday.  June  14,  2002 /Rules  and  Regulations  40853 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  In  §  165.T09-999,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  165.T09-999    Security  Zone;  Lake 
Ontario,  Oswego,  NY. 

***** 

(b)  Effective  time  and  date.  This 
section  is  effective  from  September  12, 
2001  through  August  15,  2002. 

dated:  June  10,  2002. 
S.D.  Hardy, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Buffalo. 

[FR  Doc.  02-15127  Filed  6-12-02;  12:37  pm) 
BIUJNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-12S] 

RIN2115-AA97 

Security  Zone;  Lake  Ontario, 
Rochester,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

SIMMARY:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  in  the  Captain  of  the  Port 
Buffalo  zone  for  the  Ginna  Nuclear 
Power  Plant.  This  security  zone  is 
necessary  to  protect  this  nuclear  power 
plant  from  possible  sabotage  or  other 
subversive  acts,  accidents,  or  possible 
acts  of  terrorism.  This  security  zone  is 
intended  to  restrict  vessel  traffic  from  a 
portion  of  Lake  Ontario. 
DATES:  The  amendment  to  §  165.T09- 
101(b)  in  this  rule  is  effective  on  June 
14,  2002.  Section  165.T09-101,  added  at 
66  FR  49285,  September  27,  2001, 
effective  September  12,  2001,  through 
June  15,  2002,  as  amended  in  this  rule,  - 
is  extended  in  effect  through  August  15, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-01-125  and  are  available 


for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Buffalo,  1 
Fuhrmann  Blvd.,  Buffalo,  NY  14203 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Lieutenant  Commander  David  Flaherty, 
U.S.  Coast  Guard  Marine  Safety  Office 
Buffalo,  1  Fuhrmaim  Blvd.,  Buffalo,  NY 
14203.  The  telephone  number  is  (716) 
843-9574. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  September  27,  2001,  we  published 
a  temporary  final  rule  entitled  Security 
Zone:  Lake  Ontario,  Rochester,  NY  in 
the  Federal  Register  (66  FR  49284).  The 
temporary  final  rule  established  a 
temporary  security  zone  in  the  Captain 
of  the  Port  Buffalo  zone  for  the  Ginna 
Nuclear  Power  Plant.  This  seciuity  zone 
is  necessary  to  protect  this  nuclear 
power  plant  fi'om  possible  sabotage  or 
other  subversive  acts,  accidents,  or 
possible  acts  of  terrorism. 

We  are  extending  the  effective  period 
of  the  temporary  final  rule  so  that  we 
can  complete  a  rulemaking  entitled 
"Seciuity  Zones;  Captain  of  the  Port 
Buffalo  Zone"  (67  FR  37748,  May  30, 
2002;  docket  number  CGD09-02-005)  to 
permanently  establish  four  security 
zones  on  the  navigable  waters  of  Lake 
Ontario  and  the  St.  Lawrence  River  in 
the  Captain  of  the  Port  Buffalo  Zone. 
These  security  zones  are  necessary  to 
protect  the  nuclear  power  plants  and  the 
St.  Lawrence  Seaway  system  fi'om 
possible  acts  of  terrorism.  Extending  the 
effective  date  until  August  15,  2002 
should  provide  us  enough  time  to 
complete  the  rulemaking. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  September  12,  2001  rule,  we 
intended  to  either  allow  it  to  expire  on 
June  15,  2002,  or  to  cancel  it  if  we  made 
permanent  changes  before  that  date.  We 
published  an  NPRM  on  May  30,  2002  to 
propose  permanent  security  zones  for 
this  and  other  power  plants  (67  FR 
37748).  That  rulemaking  will  follow 
normal  notice  and  comment  procedures, 
and  a  final  rule  should  be  published 
before  August  15,  2002.  Continuing  the 
temporary  final  rule  in  effect  while  the 
permanent  rulemaking  is  in  progress 
will  help  ensure  the  safety  of  critical 
infi-astructiu«  that  may  be  the  subject  of 
subversive  activity.  Nuclear  power 
plants  are  important  means  of  electrical 
energy  in  the  region.  In  addition,  they 
could  be  a  source  of  severe  radiological 
contamination  throughout  the  region. 


Therefore,  the  Coast  Guard  finds  good 
cause  under  5  U.S.C.  553(b)(B)  and 
(d)(3)  for  why  a  notice  of  proposed 
ndemaking  and  opportimity  for 
comment  is  not  required  and  why  this 
rule  will  be  made  for  comment  is  not 
required  and  why  this  rule  will  be  made 
effective  fewer  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

A  temporary  security  zone  is 
necessary  to  ensure  the  security  of  the 
security  of  the  Ginna  nuclear  power 
plant,  as  a  result  of  the  terrorist  attacks 
on  the  United  States  on  11  September 
2001.  The  seciuity  zone  consists  of  all 
navigable  waters  of  Lake  Ontario 
bounded  by  the  following  area,  starting 
at  43°16.9'  N,  077°18.9'  W;  then  north  to 
43°17.3'  N,  077°18.9'  W;  then  east  to 
43°17.3'  N,  077n8.3'  W;  then  south  to 
43°16.7'  N,  077°18.3'  W;  then  following 
the  shoreline  back  to  starting  point 
(NAD  83).  Entry  into,  transit  through  or 
anchoring  within  this  security  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Buffalo  or  his 
designated  on-scene  representative.  The 
designated  on-scene  representative  will 
be  the  Patrol  Commander  and  may  be 
contacted  via  VHF/FM  Marine  Chaimel 
16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Buffalo  (see 
ADDRESSES.) 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
RegiUatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
.  impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regidatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditiue,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Goverrunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govermnents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That    ' 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figiue  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
enviroiunental  dociunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Seciuity  measures, 
Waterways. 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  In  §  165.T09-101,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1 65.T09-1 01    Security  Zone;  Lake 
Ontario,  Rochester,  NY. 

(b)  Effective  time  and  date.  This 
section  is  effective  from  September  12, 
2001.  through  August  15.  2002. 


Dated:  June  10,  2002. 
S.D.  Hardy, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port  Buffalo. 

[FR  Doc.  02-15128  Filed  6-12-02;  12:37  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD09-01-128] 

RIN2115-AA97 

Security  Zone;  Saint  Lawrence  River, 
Massena,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

SUMMARY:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  in  the  Captain  of  the  Port 
Buffalo  zone  for  the  Moses-Saunders 
Power  Dam.  This  security  zone  is 
necessary  to  protect  this  power  dam 
from  possible  sabotage  or  other 
subversive  acts,  accidents,  or  possible 
acts  of  terrorism.  This  security  zone  is 
intended  to  restrict  vessel  traffic  from  a 
portion  of  the  Saint  Lawrence  River. 
DATES:  The  amendment  to  §  165.T09- 
103(b)  in  this  rule  is  effective  on  June 
14,  2002.  Section  165.T09-103,  added  at 
66  FR  49290.  September  27,  2001. 
effective  September  12.  2001.  through 
June  15,  2002,  as  amended  in  this  rule, 
is  extended  in  effect  through  August  15, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 


docket  CGD09-01-128  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Buffalo,  1 
Fuhrmann  Blvd.,  Buffalo.  NY  14203 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  David  Flaherty. 
U.S.  Coast  Guard  Marine  Safety  Office 
Buffalo,  (716)  843-9574. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  September  27,  2001,  we  published 
a  temporary  final  rule  entitled  Security 
2^ne:  Saint  Lawrence  River,  Massena, 
NY  in  the  Federal  Register  (66  FR 
49288).  The  temporary  final  rule 
established  a  temporary  secxuity  zone  in 
the  Captain  of  the  Port  Buffalo  zone  for 
the  Moses-Saimders  Power  Dam.  This 
security  zone  is  necessary  to  protect  this 
power  dam  from  possible  sabotage  or 
other  subversive  acts,  accidents,  or 
possible  acts  of  terrorism. 

We  are  extending  the  effective  period 
of  the  temporary  final  rule  so  that  we 
can  complete  a  rulemaking  entitled 
Security  Zones;  Captain  of  the  Port 
Buffalo  Zone  (67  FR  37748,  May  30, 
2002;  docket  number  CGD09-O2-005)  to 
permanently  establish  four  permanent 
security  zones  on  the  navigable  waters 
of  Lake  Ontario  £md  the  St.  Lawrence 
River  in  the  Captain  of  the  Port  Buffalo 
Zone.  These  security  zones  are 
necessary  to  protect  the  Nuclear  Power 
Plants  and  the  St.  Lawrence  Seaway 
system  from  possible  acts  of  terrorism. 
Extending  the  effective  date  until 
August  15,  2002  should  provide  us 
enough  time  to  complete  the 
rulemaking. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  thirty  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  September  12,  2001  rule,  we 
intended  to  either  allow  it  to  expire  on 
June  15,  2002,  or  to  cancel  it  if  we  made 
permanent  changes  before  that  date.  We 
published  an  NPRM  on  May  30,  2002  to 
propose  permanent  seciu-ity  zones  for 
this  and  other  power  plants  (67  FR 
37748).  That  rulemaking  will  follow 
normal  notice  and  comment  procedures, 
and  a  final  rule  should  be  published 
before  August  15,  2002.  Continuing  the 
temporary  final  rule  in  effect  while  the 
permanent  rulemaking  is  in  progress 
will  help  ensure  the  safety  of  critical 
infrastructiue  that  may  be  the  subject  of 
subversive  activity.  The  power  dam  is 
an  important  means  of  electrical  energy 
in  the  region.  In  addition,  subversive 
acts  could  pose  a  serious  threat  to  the 
movement  of  commercial  shipping 


through  the  Saint  Lawrence  Seaway 
system.  Therefore,  the  Coast  Guard  finds 
good  cause  under  5  U.S.C.  553(b)(B)  and 
(d)(3)  for  why  a  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  is  not  required  and  why  this 
rule  will  be  made  effective  fewer  than 
30  days  after  publication  in  the  Federal 
Register. 

Background  and  Purpose 

A  temporary  security  zone  is 
necessary  to  ensure  the  seciuity  of  the 
Moses-Saiuiders  Power  Dam,  as  a  result 
of  the  terrorist  attacks  on  the  United 
States  on  September  11,  2001.  The 
security  zone  consists  of  all  navigable 
waters  of  the  St.  Lawrence  River 
bounded  by  the  following  area,  starting 
at  45000.73'  N,  074''47.85'  W;  southeast 
following  the  international  border  to 
45°00.25'  N,  074°47.56'  W;  then 
southwest  to  45000.16'  N,  074O47.76'  W; 
then  east  to  the  shoreline  at  45°00.16'  N, 
074047.93'  W;  then  northwest  to 
45000.36'  N,  074048.I6'  W;  then 
northeast  back  to  the  starting  point. 
These  coordinates  are  based  upon  North 
American  Datiun  1983  (NAD  83). 
Persons  desiring  to  transit  the  area  of 
the  Moses-Saimders  Power  Dam 
security  zone  must  contact  the 
Supervisor,  Marine  Safety  Detachment 
Massena  at  telephone  number  (315) 
764-3284,  or  on  VHF/FM  channel  16  to 
seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26.  1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entides"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 


The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  pie  rule  woiUd  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Buffalo  [see 
ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of  * 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu-e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 
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Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  enviromnental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govermnents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EfiEects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SigniflcanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  noi  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
enviromnental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1 , 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C.  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 


List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05- Kg),  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  In  §  165.T09-103,  paragraph  (b)  is 
revised  to  read  as  follows: 

§165.T09-103    Security  Zone;  Saint 
Lawrence  River,  Massena,  NY. 

***** 

(b)  Effective  time  and  date.  This 
section  is  effective  from  September  12, 
2001.  through  August  15,  2002. 


Dated:  June  10,  2002. 
S.D.  Hardy, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port  Buffalo. 

[FR  Doc.  02-15129  Filed  6-12-02;  12:37  pm] 

BILUNQ  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

ICGD09-01-137] 

RIN2115-AA97 

Security  Zone;  Lake  Michigan,  Point 
Beach  Nuclear  Power  Plant 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

summary:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  in  the  Captain  of  the  Port 
Milwaukee  zone  for  the  Point  Beach 
Nuclear  Power  Plant.  This  security  zone 
is  necessary  to  protect  this  nuclear 
power  plant  from  possible  sabotage  or 
other  subversive  acts,  accidents,  or 
possible  acts  of  terrorism.  This  security 
zone  is  intended  to  restrict  vessel  traffic 
from  a  portion  of  Lake  Michigan. 
DATES:  The  amendment  to  §  165.T09- 
110(b)  in  this  rule  is  effective  on  June 

14,  2002.  Section  165.T09-110,  added  at 
66  FR  52042,  October  12,  2001.  effective 
from  September  28,  2001,  through  June 

15,  2002,  as  amended  in  this  rule,  is 


extended  in  effect  through  August  1 , 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-O1-137  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Milwaukee,  2420 
South  Lincoln  Memorial  Drive, 
Milwaukee,  Wisconsin  53207  between  7 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician.  Chief  David 
McClintock,  U.S.  Coast  Guard  Marine 
Safety  Office  Milwaukee,  at  (414)  747- 
7155. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  October  12.  2001,  we  published  a 
temporary  final  rule  entitled  "Security 
Zone:  Lake  Michigan,  Point  Beach 
Nuclear  Power  Plant,  Wl"  in  the  Federal 
Register  (66  FR  52041).  The  temporary 
final  rule  established  a  temporary 
security  zone  in  the  Captain  of  the  Port 
Milwaukee  zone  for  the  Point  Beach 
Nuclear  Power  Plant.  This  security  zone 
is  necessary  to  protect  this  nuclear 
power  plant  from  possible  sabotage  or 
other  subversive  acts,  accidents,  or 
possible  acts  of  terrorism. 

We  are  extending  the  effective  period 
of  the  temporary  final  rule  so  that  we 
can  complete  nilemaking  entitled 
"Security  Zone;  Captain  of  the  Port 
Milwaukee  Zone.  Lake  Michigan" 
(docket  number  CGD09-02-007;  67  FR 
19142.  April  18.  2002)  to  establish  a 
permanent  security  zone  for  Point  Beach 
Nuclear  Power  Plant.  Extending  the 
effective  date  until  August  1 .  2002 
should  provide  us  enough  time  to 
complete  the  rulemaking. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  September  28th.  2001  rule,  we 
intended  to  either  allow  it  to  expire  on 
June  15,  2002.  or  to  cancel  it  if  we  made 
permanent.changes  before  that  date.  We 
published  an  NPRM  on  April  18,  2002 
to  propose  permanent  security  zones  for 
this  and  another  power  plant  (67  FR 
19142).  That  rulemaking  will  follow 
normal  notice  and  comment  procedures, 
and  a  final  rule  should  be  published 
before  August  1.  2002.  Continuing  the 
temporary  final  rule  in  effect  while  the 
permanent  rulemaking  is  in  progress 
will  help  ensure  the  safety  of  critical 
infrastructure  that  may  be  the  subject  of 
subversive  activity. 
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Nuclear  power  plants  are  an 
important  means  of  electrical  energy  in 
the  region.  In  addition,  they  could  be  a 
source  of  severe  radiological 
contamination  throughout  the  region. 
Therefore,  the  Coast  Guard  finds  good 
cause  under  5  U.S.C.  553(b)(B)  and 
(d)(3)  for  why  a  notice  of  proposed 
rulemaking  and  opportimity  for 
comment  is  not  required  and  why  this 
rule  will  be  made  effective  fewer  than 
30  days  after  publication  in  the  Federal 
Register. 

ackground  and  Purpose 


R 


A  temporary  security  zone  is 
necessary  to  ensure  the  security  of  the 
Point  Beach  nuclear  power  plant,  as  a 
result  of  the  terrorist  attacks  on  the 
United  States  on  September  11.  2001. 
The  security  zone  consists  of  all 
navigable  waters  of  Western  Lake 
Michigan  commencing  from  a  point  on 
the  shoreline  at  44°17.1'  N.  087°32.3'  W; 
then  northeasterly  to  44°17.4'  N, 
087°31.6'  W;  then  southeasterly  to 
44°16.8'  N.  087°31.3'  W;  then 
southwesteriy  44°16.9'  N,  087°32.3'  W; 
then  northwesterly  along  the  shoreline 
to  the  point  of  origin.  These  coordinates 
are  based  upon  North  American  Datum 
1983  (NAD  83).  Entry  into,  transit 
through  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Commander  and  may  be  contacted  via 
VHF/FM  Marine  Channel  16. 

|Regulatory  Evaluation 

' '  This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

3mall  Entities 

I  Under  the  Regulatory  Flexibility  Act 
U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
copulations  of  less  than  50,000. 


The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Milwaukee  {see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Memdates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu^  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govermnents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 
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List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
•CFR  1.46. 

2.  In  §  165.T09-110,  paragraph  (b)  is 
revised  to  read  as  follows: 

§165.109-110    Security  Zone;  Lake 
Michigan,  Point  Beach,  Wl. 

•  *        •        *        * 

(b)  Effective  time  and  date.  This 
section  is  effective  from  September  28. 
2001.  through  August  1.  2002. 

*  *        *        *        • 

Dated:  May  31.2002. 

M.R.  DeVries, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Milwaukee. 

[PR  Doc.  02-15130  Filed  6-12-02;  12:40  pm] 

BILUNG  CODE  4nO-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-138] 

RIN211S-AA97 

Security  Zone;  Lake  Michigan, 
Kewaunee  Nuclear  Power  Plant 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

SUIMMARY:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  in  the  Captain  of  the  Port 
Milwaukee  zone  for  the  Kewaunee 
Nuclear  Power  Plant.  This  security  zone 
is  necessary  to  protect  the  Kewaimee 
Nuclear  Power  Plant  from  possible 
sabotage  or  other  subversive  acts, 
accidents,  or  possible  acts  of  terrorism. 
This  security  zone  is  intended  to  restrict 
vessel  traffic  from  a  portion  of  Lake 
Michigan. 

DATES:  The  amendment  to  §  165.T09- 
109  (b)  in  this  rule  is  effective  on  June 
14.  2002.  Section  165.T09-109.  added  at 
66  FR  52038.  October  12,  2001,  effective 
from  September  28.  2001,  through  June 


15,  2002,  as  amended  in  this  rule,  is 
extended  in  effect  through  August  1. 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  aie  part  of 
docket  CGD09-01-138  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Milwaukee,  2420 
South  Lincoln  Memorial  Drive, 
Milwaukee.  Wisconsin  53207  between  7 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician.  Chief  David 
McClintock.  U.S.  Coast  Guard  Marine 
Safety  Office  Milwaukee.  2420  South 
Lincoln  Memorial  Drive,  Milwaukee. 
Wisconsin  53402.  The  telephone 
nmnber  is  (414)  747-7155. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  October  12.  2001.  we  pubhshed  a 
temporary  final  rule  entitled  "Security 
Zone:  Lake  Michigan.  Kewaunee 
Nuclear  Power  Plant,  WI"  in  the  Federal 
Register  (66  FR  52036).  The  temporary 
final  rule  established  a  temporary 
security  zone  in  the  Captain  of  the  Port 
Milwaukee  zone  for  the  Kewaimee 
Nuclear  Power  Plant.  This  secimty  zone 
is  necessary  to  protect  this  nuclear 
power  plant  from  possible  sabotage  or 
other  subversive  acts,  accidents,  or 
possible  acts  of  terrorism. 

We  are  extending  the  effective  period 
of  the  temporary  final  rule  so  that  we 
can  complete  a  rulemaking  entitled 
"Security  Zone;  Captain  of  the  Port 
Milwaukee  Zone,  Lake  Michigan" 
(docket  number  CGD09-02-007;  67  FR 
19142,  April  18,  2002)  to  estabhsh  a 
permanent  security  zone  for  Kewaunee 
Nuclear  Power  Plant.  Extending  the 
effective  date  until  August  1,  2002  will 
provide  enough  time  to  complete  the 
entire  public  notice  and  comment 
rulemaking  prior  to  establishing 
permanent  security  zones  in  place  of  the 
temporary  secimty  zones. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  September  28th,  2001  rule,  we 
intended  to  either  allow  it  to  expire  on 
June  15,  2002.  or  to  cancel  it  if  we  made 
permanent  changes  before  that  date.  We 
published  an  NPRM  on  April  18,  2002 
to  propose  permanent  security  zones  for 
this  and  another  power  plant  (67  FR 
19142).  That  rulemaking  will  follow 
normal  notice  and  comment  procedures, 
and  a  final  rule  should  be  published 
before  August  1,  2002.  Continuing  the 


temporary  final  rule  in  effect  while  the 
permanent  rulemaking  is  in  progress 
will  help  ensure  the  safety  of  critical 
infrastructure  that  may  be  the  subject  of 
subversive  activity. 

Nuclear  power  plants  are  an 
important  means  of  electrical  energy  in 
the  region.  In  addition,  they  could  be  a 
source  of  severe  radiological 
contamination  throughout  the  region. 
Therefore,  the  Coast  Guard  finds  good 
cause  under  5  U.S.C.  553  (b){B)  and 
(d)(3)  for  why  a  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  is  not  required  and  why  this 
rule  will  be  made  effective  fewer  than 
30  days  after  publication  in  the  Federal 
Register. 

Background  and  Purpose 

A  temporary  security  zone  is 
necessary  to  ensure  the  security  of  the 
Kewaunee  nuclear  power  plant,  as  a 
result  of  the  terrorist  attacks  on  the 
United  States  on  11  September  2001. 
The  security  zone  consists  of  all 
navigable  waters  of  Western  Lake 
Michigan  commencing  from  a  point  on 
the  shoreline  at  44°20.85'  N.  087°32.1' 
W;  then  easterly  to  44-20.85'  N, 
087°31.4'  W;  then  southeriy  to  44°20.35' 
N.  087°31.4'  W;  then  westerly  to 
44°20.35'  N,  087°32.1'  W;  then  northerly 
following  the  shoreline  to  the  point  of 
origin.  These  coordinates  are  based 
upon  North  American  Datum  1983 
(NAD  83).  Entry  into,  transit  through  or 
anchoring  within  this  security  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Milwaukee  or  his 
designated  on-scene  representative.  The 
designated  on-scene  representative  will 
be  the  Patrol  Commander  and  may  be 
contacted  via  VHF/FM  Marine  Channel 
16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
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owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

1 1  Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Milwaukee  (see 
ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  detenliine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

.Collection  of  Information 

1 1  This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 


A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 


expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
I*rotected  Property  Rights-. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

.  We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 


is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subject  in  33  CFR  Part  165 

.Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements,  Security  measures. 
Waterways. 

Forthe  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  In  §  165.T09-109,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1 65.T09-1 09    Security  Zone;  Lake 
Michigan,  Kewaunee,  Wl. 

***** 

(b)  Effective  time  and  date.  This 
section  is  effective  from  September  28, 
2001,  through  August  1,  2002. 

***** 

Dated:  June  6.  2002. 
M.R.  DeVries, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Milwaukee. 
[FR  Doc.  02-15131  Filed  &-12-02;  12:40  pml 

BILUNO  CODE  4910-1 S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-187] 

RIN211&-AA97 

Regulated  Navigation  Area,  Safety  and 
Security  Zones;  Long  Island  Sound 
Marine  Inspection  and  Captain  of  the 
Port  Zone 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

summary:  The  Coast  Guard  is  extending 
the  effective  period  of  a  regulated 
navigation  area  (RNA)  and  certain  safety 
and  security  zones  published  January  4, 
2002.  This  change  will  extend  the 
effective  period  of  the  temporary  final 
rule  until  November  15,  2002,  allowing 
adequate  time  for  informal  rulemaking 
to  develop  a  permanent  rule.  This  rule 
will  continue  to  regulate  the 
circumstances  under  which  certain 
vessels  may  enter,  transit  or  operate 
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within  the  regiilated  navigation  area  and 
will  exclude  all  vessels  from  operating 
.  within  700  yards  of  the  Millstone 
Nuclear  Power  Plant  or  100  yards  of 
anchored  Coast  Guard  vessels. 
DATES:  The  amendments  of  §§  165.T01- 
153  and  165.T01-154  in  this  rule  are 
effective  June  15,  2002.  Sections 
165.T01-153  and  165.T01-154,  added  at 
67  PR  519  and  520.  January  4.  2002. 
effective  December  10,  2001  until  June 
15,  2002,  as  amended  in  this  rule,  are 
extended  in  effect  imtil  November  15, 
2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  are  available  for  inspection 
and  copying  at  Waterways  Management, 
Coast  Guard  Group/Marine  Safety  Office 
Long  Island  Soimd,  120  Woodward 
Ave.,  New  Haven,  CT  06512,  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Pamela  Garcia,  Waterways 
Management,  Coast  Guard  GP/MSO 
Long  Island  Soimd  at  (203)  468-4429. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  January  4,  2002,  we  published  a 
temporary  final  rule  (TFR)  entitled 
"Regulated  Navigation  Areas,  Safety 
And  Security  Zones:  Long  Island  Soimd 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone"  in  the  Federal  Register 
(67  FR  517).  The  effective  period  for  this 
rule  was  from  December  10,  2001  imtil 
Jime  15,  2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulaUon.  Under  5  U.S.C.  553(b)(3),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
original  TFR  was  urgently  required  to 
prevent  terrorist  strikes  within  and 
adjacent  to  waters  within  the  Long 
Island  Soimd  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone.  It  was 
anticipated  that  we  would  assess  the 
security  environment  at  the  end  of  the 
effective  period  to  determine  whether 
continuing  security  precautions  were 
required  and,  if  so,  propose  regulations 
responsive  to  existing  conditions.  We 
have  determined  that  the  need  for 
continued  security  regulations  exists. 
The  Coast  Guard  will  utilize  the 
extended  effective  period  of  this  TFR  to 
engage  in  notice  and  comment 
rulemaking  to  develop  permanent 
regulations  tailored  to  the  present  and 
foreseeable  security  environment  within 
the  Ports  of  Long  Island  Sound. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measures  contemplated  by 


the  rule  were  intended  to  prevent  future 
terrorist  attacks.  The  delay  inherent  in 
the  NPRM  process  for  developing  a 
permanent  rule  is  contrary  to  the  public 
interest  insofar  as  it  may  render 
individuals,  vessels  and  facilities  within 
and  adjacent  to  the  Long  Island  Sound 
Marine  inspection  Zone  and  Captain  of 
the  Port  Zone  vulnerable  to  subversive 
activity,  sabotage  or  terrorist  attack.  The 
Coast  Guard  will  be  publishing  a  NPRM 
to  establish  permanent  safety  and 
security  zones  that  are  temporarily 
effective  under  this  rule.  This  revision 
preserves  the  status  quo  within  the  Port 
while  permanent  rules  are  developed. 
The  present  TFR  has  not  been 
burdensome  on  the  maritime  public. 
The  Coast  Guard  has  not  received 
written  conunents  or  suggestion  to 
modify  the  scope  of  the  existing  TFR. 

Background  and  Purpose 

On  September  11,  2001,  two 
commercial  aircraft  were  hijacked  from 
Logan  Airport  in  Boston,  MA  and  flown 
into  the  World  Trade  Center  in  New 
York,  NY  inflicting  catastrophic  human 
casualties  and  property  damage.  A 
similar  attack  was  conducted  on  the 
Pentagon  with  a  plane  launched  from 
Newark,  NJ  on  the  same  day.  National 
security  and  intelligence  officials  warn 
that  future  terrorist  attacks  against 
civilian  targets  may  be  anticipated.  The 
Coast  Guard  established  RNA's  and 
safety  and  security  zones  within  defined 
areas  of  water  as  part  of  a 
comprehensive,  port  security  regime 
designed  to  safeguard  human  life, 
vessels  and  waterfront  facilities  from 
sabotage  or  terrorist  acts.  As  mentioned 
in  the  original  TFR,  these  regulations 
were  designed  to  provide  the  Captain  of 
the  Port  of  Long  Island  Sound  with 
maximum  flexibility  to  respond  to 
emergent  threats  and  dangerous 
conditions.  When  less  stringent  security 
measures  are  required,  the  Captain  of 
the  Port  communicates  relaxed 
enforcement  policies  to  the  public.  As  a 
result,  the  full  scope  of  these  regulations 
is  rafely  imposed.  Nevertheless,  the 
flexibility  to  utilize  those  measures 
permitted  by  the  TFR  and  required  by 
the  circumstances  is  vital  to  ensure  port 
security  in  the  present  environment. 

The  current  temporary  rule  is  only 
effective  until  June  15,  2002.  The  Coast 
Guard  is  extending  the  effective  date  of 
this  rule  until  November  15,  2002,  to 
allow  the  establishment  of  permanent 
safety  and  security  zones  by  notice  and 
comment  rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regidatory  action"  under  section  3(f)  of 
Executive  Order  12886,  Regulatory 


Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  that  the  sizes  of  the  zones  are 
the  minimum  necessary  to  provide 
adequate  protection  for  the  public, 
vessels,  and  vessel  crews.  Any  vessels 
seeking  entry  into  or  movement  within 
the  safety  and  security  zones  must 
request  permission  from  the  Captain  of 
the  Port  or  his  authorized  patrol   . 
representative.  Any  hardships 
experienced  by  persons  or  vessels  are 
considered  minimal  compared  to  the 
national  interest  protecting  the  public, 
vessels,  and  vessel  crews  from  die 
further  devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
from  potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

The  Coast  Guard  will  be  publishing  a 
NPRM  to  establish  permanent  safety  and 
security  zones  that  are  temporarily 
effective  under  this  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Maritime 
advisories  will  be  initiated  by  normal 
methods  and  means  and  be  widely 
available  to  users  of  the  area. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
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in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Pamela  Garcia,  Waterways 
Management,  Coast  Guard  GP/MSO 
Long  Island  Sound  (203)  468-4429. 

1 1  Small  Businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 


II 


A  rule  has  implications  for  federalism 
tmder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates 


The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  qr  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
Or  copying  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  J  2866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action,  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  IBS 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 


For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Revise  temporary  §  165.T01-153(c) 
to  read  as  follows: 

§  165.T01-153  Regulated  Navigation  Area; 
Long  Island  Sound  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone 

***** 

(c)  Effective  dates.  This  section  is 
effective  from  June  15,  2002  through 
November  15,  2002. 


3.  Revise  temporary  §  165.T01-154(b) 
to  read  as  follows: 

§  165.T01-154    Safety  and  Security  Zones; 
Long  Island  Sound  Inspection  Zone  and 
Captain  of  the  Port  Zorte 

***** 

(b)  Effective  dates.  This  section  is 
effective  from  June  15,  2002  through 
November  15,  2002. 


Dated:  June  10,  2002. 
V.S.  Crea. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
IFR  Doc.  02-15132  Filed  6-12-02;  12:40  pm) 
BILUNO  CODE  491»-1fr-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  TAMPA  02-046] 
RIN211S-AA97 

Security  Zone;  Port  of  Tampa,  Tampa, 
FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  security  zones 
within  the  Port  of  Tampa  extending  50 
yards  from  the  shore  or  seawall  and 
encompassing  all  piers  around  facilities, 
in  the  following  locations:  Port  Sutton, 
East  Bay,  Hooker's  Point,  Sparkman 
Channel,  Ybor  Channel  and  portions  of 
Garrison  Channel.  Also,  all  recreational 
vessels  and  commercial  fishing  vessels 
are  prohibited  from  operating  in  the  Port 
Sutton  Terminal  Chaimel  area.  The 
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purpose  of  these  security  zones  is  to 
safeguard  the  public  and  ports  from 
destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts.  No 
person  or  vessel  may  enter  a  security 
zone  without  permission  from  the 
Captain  of  the  Port,  Tampa,  Florida  or 
his  designated  representative. 
DATES:  This  regxilation  is  effective  from 
6  p.m.  on  May  1,  2002  until  6  p.m.  on 
June  15,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
COTP  Tampa  02-046  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Tampa,  155  Columbia 
Drive,  Tampa,  Florida  3360&-3598 
between  7:30  a.m.  and  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
David  McClellan,  Coast  Guard  Marine 
Safety  Office  Tampa,  at  (813)  228-2189. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  place  Coast 
Guard  vessels  in  the  vicinity  of  these 
zones  to  advise  mariners  of  the 
restriction. 

For  the  same  reasons,  imder  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  1 1 ,  2001 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  certain 
facilities  within  Tampa  Bay.  These 
facilities  include  but  are  nbt  limited  to; 
Cruise  Ship  Terminals,  Liquefied 
Petroleum  Gas  (LPG),  Anhydrous 
Ammonia  (NH3)  and/or  flammable 
liquid  cargo  facilities.  Due  to  the  close 
proximity  of  several  facilities  in  the  Port 
Sutton  area,  it  is  necessary  to  restrict  all 
recreational  vessels  and  commercial 
fishing  vessels  from  operating  in  this 
area.  The  zones  will  be  50  yards  fi'om 
shoreline  or  seawall  and  encompassing 


all  piers  around  facilities  commencing 
at: 

Zone  One:  27°  54.161^  082°26.11'W, 
eastnortheast  to  27°54.19'N 
082°26.00'W,  then  northeast  to 
27°54.37'N  082°25.72'W  Closing  off  all 
of  Port  Sutton  Channel  to  commercial 
and  recreational  fisherman,  then 
northerly  to  27°54.48'N  082°25.72'W, 
then  northeasterly  and  terminating  at 
point  27°55.27'N  082°25.17'W. 

Zone  Two:  27°56.05'N  082°25.95'W 
southwesterly  to  27°56.00T«J 
082°26.08'W  then  southeriy  27°55.83'N 
082°26.07'W  then  southeasterly  to 
27°55.66'N  082°25.73'W  the  south  to 
27°54.75'N  082°25.74'W  then 
southwesterly  and  terminating  at  point 
27°54.57'N  082°25.86'W. 

Zone  Three:  27°54.74'N  082°26.47'W, 
northwest  to  27°55.25'N  082°26.73'W, 
then  north-northwest  to  27°55.60'N 
082°26.80'W,  then  north-northeast  to 
27°56.00'N  082°26.74'W,  then  northeast 
27°56.56'N  082°26.55'W.  and  north  to 
27''56.84'N  082°26.55'W,  west  to 
27''56.84'N  082°26.66'W,  then  southerly 
to  27°56.65TSI  082°26.66'W, 
southwesterly  to  27°56.7'N  082°26.7'W 
then  southwesterly  and  terminating  at 
27°56.53'N  082°26.96'W. 

All  positions  noted  are  fixed  using  the 
North  American  Datum  of  1983  (World 
Geodetic  System  1984).  Coast  Guard  and 
local  law  enforcement  patrol  vessels 
will  be  on  scene  to  enforce  these  zones. 
Entry  into  a  security  zone  is  prohibited, 
unless  specifically  authorized  by  the 
Captain  of  the  Port,  Tampa,  Florida. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  The  rule  would  prevent 
recreational  fishing  next  to  piers  and 
seawalls  of  specified  facilities  in  Port 
Tampa  and  entry  into  Port  Sutton.  There 
remain  ample  fishing  locations  for 
recreational  fisherman  to  make  use  of  in 
the  local  area.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
'businesses,  not-for-profit  organizations 


that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  small  entities  may  be  allowed 
to  enter  on  a  case  by  case  basis  with  the 
authorization  of  the  Captain  of  the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  afiect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions-concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under  • 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  imderstanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
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$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  Implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

j  I  The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figiu«  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
Determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— [AMENDED]  REGULATED 
NAVIGATION  AREAS  AND  LIMITED 
ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  6.04-11. 
160.5;  49  CFR  1.46. 

2.  A  new  temporary  §  165.T07-046  is 
added  to  read  as  follows: 

§  1 65.T07-046    Security  Zone;  Port  of 
Tampa,  Tampa  Bay,  Florida. 

(a)  Regulated  areas:  Temporary 
security  zones  are  established  50  yards 
from  shoreline  or  seawall  and 
encompassing  all  piers  around  facilities 
commencing  at: 

(1)  Zone  One;  27°54. 16' N082''26.11' 
W,  eastnortheast  to  2 7°54. 19' N 
082°26.00'  W,  then  northeast  to 
27°54.37'  N  082°25.72'  W  Closing  off  all 
of  Port  Sutton  Channel  to  commercial 
and  recreational  fisherman,  then 
northerly  to  27°54.48'  N  082°25.72'  W. 
then  northeasterly  and  terminating  at 
point  27°55.27'  N  082°25.17'  W.  (NAD 
83) 

(2)  Zone  Two:  27°56.05'  N  082''25.95' 
W  southwesteriy  to  27°56.00'  N 
082°26.08'  W  then  southerly  27''55.83'  N 
082''26.07'  W  then  southeasterFy  to 
27°55.66'  N  082°25.73'  W  the  south  to 
27°54.75'  N  082°25.74'  W  then 
southwesterly  and  terminating  at  point 
27<'54.57'  N  082''25.86'  W.  (NAD  83) 

(3)  Zone  Three:  27°54.74'  N 
082°26.47'  W,  northwest  to  27°55.25'  N 
082°26.73'  W,  then  north-northwest  to 
27°55.60'  N  082°26.80'  W,  then  north- 
northeast  to  27°56.00'  N  082°26.74'  W, 
then  northeast  27°56.56'  N  082°26.55' 
W,  and  north  to  27°56.84'  N  082°26.55' 
W,  west  to  27''56.84'  N  082°26.66'  W. 
then  southerly  to  27°56.65'  N  082°26.66' 
W,  southwesterly  to  27°56.7'  N 
082°26.7'  W  then  southwesterly  and 
terminating  at  27°56.53'  N  082°26.96'  W. 
(NAD  83) 

(b)  Regulations:  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  these  zones  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  The  Captain  of  the  Port 
will  notify  the  public  via  Marine  Safety 
Radio  Broadcast  on  VHF  Marine  Band 
Radio,  Channel  13  and  16  (157.1  MHz). 


(c)  Dates.  This  section  is  effective 
from  6  p.m.  on  May  1,  2002  until  6  p.m. 
on  June  15,  2002. 

Dated:  April  16,  2002. 

A.L.  Thompson,  |r.. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port. 

(FR  Doc.  02-15185  Filed  6-12-02;  2:26  pm] 

BILUNO  COOe  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD1 3-02-007] 
RIN2115-AA97 

Safety  Zone;  Silver  Dollar  Casino  Cup 
Hydroplane  Races,  LaKe  Washington, 
WA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  waters  of  Lake  Washington.  The 
Captain  of  the  Port  Puget  Sound,  Seattle, 
Washington,  is  taking  this  action  to 
safeguard  participants  and  spectators 
from  the  safety  hazards  associated  with 
high  performance  watercraft  operating 
at  high  speeds. 

DATES:  This  rule  is  effective  from  1 1 
a.m.  (PDT)  on  June  15,  2002  imtil  5  p.m. 
(PDT)  on  June  16,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD13-02- 
007  and  are  available  for  inspection  or 
copying  at  the  U.S.  Coast  Guard  Marine 
Safety  Office  Puget  Sound,  1519 
Alaskan  Way  South,  Building  1,  Seattle, 
Washington  98134.  Normal  office  hours 
are  between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
A.  L.  Praskovich,  c/o  Captain  of  the  Port 
Puget  Sound,  at  (206)  247-6232. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM  and  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publishing  a  NPRM  would  be  contrary 
to  the  public  interest  since  immediate 
action  is  necessary  to  ensure  the  safety 
of  vessels  and  persons  that  may  be 
transiting  in  the  vicinity  of  the  Silver 
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Dollar  Casing  Cup  races.  Specifically, 
the  zone  is  needed  to  protect  participant 
and  spectator  watercraft  and  their 
occupants  from  safety  hazards 
associated  with  high  performance 
vessels  conducting  complex  maneuvers 
at  high  speed.  Many  onlookers  may 
attempt  to  view  the  races  at  close  range, 
thereby  increasing  their  exposure  to 
these  hazards.  In  turn,  participant  craft 
maneuvering  at  high  speed  are 
extremely  susceptible  to  the  effects  of 
stray  wakes  entering  the  race  course.  If 
normal  notice  and  comment  procedines 
were  followed,  this  rule  would  not 
become  effective  until  after  the  date  of 
the  event. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  for  the  Silver 
Dollar  Casino  Cup  Regatta  Hydroplane 
races  sponsored  by  the  Northwest  Power 
Boat  Association.  The  zone  is  needed  to 
protect  participant  and  spectator 
watercraft  and  their  occupants  from 
safety  hazards  associated  with  high 
performance  vessels  conducting 
complex  maneuvers  at  high  speed. 
Many  onlookers  may  attempt  to  view 
the  races  at  close  range,  thereby 
increasing  their  exposure  to  these 
hazards.  In  turn,  participant  craft 
maneuvering  at  high  speed  are 
extremely  susceptible  to  the  effects  of 
stray  wakes  entering  the  racecoxu^e. 
Entry  into  the  race  course  portion  of  the 
safety  zone  will  be  prohibited.  Entry 
into  the  spectator  portion  of  the  safety 
zone  will  be  authorized  at  a  slow  no- 
wake  speed.  A  buoy  line  will  mark  the 
perimeter  of  the  race  course  portion  of 
the  safety  zone  beyond  which  spectator 
vessels  may  not  proceed.  This  safety 
zone  will  be  enforced  by  representatives 
of  the  Captain  of  the  Port  Puget  Soimd, 
Seattle,  Washington.  The  Captain  of  the 
Port  may  be  assisted  by  other  federal,    . 
state,  or  local  agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
expectation  is  based  on  the  fact  that  the 


regulated  area  established  by  the  rule 
would  encompass  a  small  area  that 
should  not  significantly  impact 
commercial  or  recreational  traffic. 
Recreational  vessels  are  the  primary 
users  of  this  area,  and  the  event  is  being 
held  for  the  benefit  of  recreational 
boaters.  For  the  above  reasons,  the  Coast 
Guard  does  not  anticipate  any 
significant  economic  impact. 

Small 'Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenunental  jiuisdictions 
with  populations  of  less  than  50,000. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  this  portion 
of  Lake  Washington  when  this  rule  is  in 
effect.  The  rule  will  not  have  a 
significant  economic  impact  due  to  its 
short  duration  and  small  area.  Because 
the  impacts  of  this  proposal  are 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  govenunental 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 


Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or -tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children  '. 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 


Federal  Register / Vol.  67,  No.  115 /Friday,  June  14,  2002 /Rules  and  Regulations  40865 


likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

I  i  We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figiue  2-1, 
paragraph(34)(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion"  is  provided  for 
temporary  safety  zones  of  less  than  one 
week  in  duration.  This  rule  establishes 
a  temporary  safety  zone  of  limited 
duration  which  will  be  within  the  one- 
week  timeframe. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

I I  For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 


1.  The  authority  citation  for  part  165 
( ontinues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
;  3  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
[  FR  1.46. 

2.  From  11  a.m.  (PDT)  on  July  15, 
:  002,  until  5  p.m.  (PDT)  on  July  16, 
;  002,  a  temporary  §  1 65. Tl 3-004  is 
added  to  read  as  follows: 

§  165.T1 3-004    Safety  Zone;  Sliver  Dollar 
Casino  Cup  hydroplane  races,  Lake 
Washington,  WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  Lake 
Washington,  Renton,  Washington, 
bounded  by  a  line  commencing  at 
Coleman  Point  in  position  47°31'07''  N, 
122°12'42''  W:  thence  1500  feet  due  west 
to  47°31'07''  N,  122°13'05''  W;  thence 
due  south  to  the  Renton  Municipal 
Airport  Runway  at  47°30'02''  N, 
122°13'05''  W;  thence  returning  along 
the  shoreline  to  point  of  origin.  (Datum: 
NAD  83) 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  the  race  course  portion  of 
this  zone,  except  for:  participants  in  the 
event,  supporting  personnel,  vessels 
registered  with  the  event  organizer,  or 
^ther  vessels  authorized  by  the  Captain 


of  the  Port  or  his  designated 
representatives.  Vessels  entering  the 
spectator  portion  of  the  safety  zone  must 
proceed  at  a  slow  no- wake  speed  and, 
upon  notice,  shall  obey  the  lawful  order 
or  direction  of  the  Captain  of  the  Port 
or  his  designated  representatives. 

(c)  Enforcement  period.  This  section 
will  be  enforced  from  11  a.m.  (PDT)  to 
5  p.m.  (PDT)  on  June  15  and  16.  2002. 

Dated:  May  28.  2002. 
M.R.  Moore, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Puget  Sound. 

[FR  Doc.  02-15183  Filed  6-12-02;  2:26  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-02-010] 

RIN2115-AAg7 

Safety  Zone;  Racine  Harbor,  Lake 
Michigan,  Racine,  Wi 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
outside  Racine  Harbor  just  south  of  Reef 
Point  Marina  in  Racine,  Wisconsin  for 
the  Racine  Harbor  Fest  2002  fireworks 
display.  This  safety  zone  is  necessary  to 
protect  spectators  and  vessels  from  the 
hazards  associated  with  the  storage, 
preparation,  and  launching  of  fireworks. 
This  safety  zone  is  intended  to  restrict 
vessel  traffic  fi-om  a  portion  of  Lake 
Michigan  and  in  particular,  the  southern 
outer  h^bor,  Racine,  Wisconsin. 
DATES:  This  rule  is  effective  from  9:20 
p.m.  (CST)  on  June  14,  2002  until  9:55 
p.m.  (CST)  on  June  15,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-02-0101  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Scifety  Office 
Milwaukee,  2420  South  Lincoln 
Memorial  Drive,  Milwaukee,  WI  53207 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Timothy  Sickler,  Port  Operations 
Chief.  Marine  Safety  Office  Milwaukee, 
at  (414)  747-7155. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  14,  2002  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 


for  this  regulation  (67  FR  34420).  The 
permit  application  was  received  such 
that  we  could  receive  public  comment 
on  the  proposed  rule.  However,  under  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30.days  from  the 
date  of  publication.  The  permit 
application  did  not  allow  sufficient  time 
for  publication  of  an  NPRM  followed  by 
a  temporary  final  rule  effective  30  days 
after  publication.  Any  delay  of  the 
effective  date  of  this  rule  would  be 
contrary  to  the  public  interest  by 
exposing  the  public  to  the  known 
dangers  associated  with  fireworks 
displays  and  the  possible  loss  of  life, 
injury,  and  damage  to  property. 

Background  and  Purpose 

This  safety  zone  is  established  to 
safeguard  the  public  from  the  hazards 
associated  with  laimching  of  fireworks 
from  outside  Racine  Harbor  south  of 
Reef  Point  Marina.  The  size  of  the  zone 
was  determined  by  using  previous 
experiences  with  fireworks  displays  in 
the  Captain  of  the  Port  Milwaukee  zone 
and  local  knowledge  about  wind,  waves, 
and  currents  in  this  particular  area. 

The  safety  zone  will  be  enforced  on 
June  14  and  again  on  15  from  9:20  p.m. 
(CST)  until  9:55  p.m.(CST).  The  safety 
zone  will  encompass  all  waters  and 
adjacent  shoreline  bounded  by  the  arc  of 
the  circle  with  a  140-foot  radius  with  its 
center  in  approximate  position 
42''43.447'  N.  087°46.41'  W  (south  of 
Racine  Harborf  These  coordinates  are 
based  upon  North  American  Datum 
1983  (NAD  83). 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  Milwaukee  or  his  designated  on 
scene  patrol  personnel.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on  scene 
representative.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  via  VHF 
Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  outside  Racine  Harbor 
south  of  Reef  Point  Marina  from  9:20 
p.m.  (CST)  until  9:55  p.m.  (CST)  on  June 
14  and  June  15.  2002. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  will  be 
in  effect  for  only  one  hour  on  one  day 
and  late  in  the  day  when  vessel  traffic 
is  minimal.  Vessel  traffic  may  enter  or 
transit  through  the  safety  zone  with  the 
permission  of  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on  scene 
representative.  Before  the  effective 
period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  Port  of  Milwaukee. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Milwaukee  (See 
ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

UnAwded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biu'den. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)  (g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 


tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165. 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures,  and 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMrTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  From  9:20  p.m.  on  June  14,  2002. 
until  9:55  p.m.  on  June  15.  2002.  a  new 
temporary  §  165.T09-003  is  added  to 
read  as  follows: 

§  165.T09-003    Safety  Zone;  Racine  Hartx>r, 
Lake  Michigan,  Racine,  Wl. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  and  adjacent 
shoreline  of  Lake  Michigan  boiuided  by 
the  arc  of  a  circle  with  a  140-foot  radius 
with  its  center  in  approximate  position 
42°43.44'  N,  087°46.41'  W  (located 
south  of  Racine  Harbor)  NAD  83. 

(b)  Enforcement  periods.  This  section 
is  effective  from  9:20  p.m.  (CST)  on  June 

14.  2002.  until  9:55  p.m.  (CST)  on  June 

15,  2002.  The  section  will  be  enforced 
from  9:20  p.m.  until  9:55  p.m.  on  June 
14,  2002  and  again  during  these  same 
times  on  June  15,  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instiitctions  of  the 
Coast  Guard  Captain  of  the  Port 
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Milwaukee  or  the  designated  on  scene 
patrol  persoimel.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant  or  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  being  hailed  by  a 
U.S.  Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  shall  proceed  as  directed. 

(3)  This  safety  zone  should  not 
adversely  effect  shipping.  However, 
commercial  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Milwaukee  to  enter  or  transit  the  safety 
zone.  Approval  will  be  made  on  a  case- 
by-case  basis.  Requests  must  be  in 
advance  and  approved  by  the  Captain  of 
the  Port  Milwaukee  before  transits  will 
be  authorized.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  via  U.S. 
Coast  Guard  Group  Milwaukee  on 
Channel  16.  VHF-FM. 

Dated:  ]une  10,  2002. 
M.R.  DeVries, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Milwaukee,  Milwaukee,  Wisconsin. 
[FR  Doc.  02-15184  Filed  6-12-02;  2:26  pm) 

SILLING  COD€  4910-15-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-AL19 

Cross  Reference  Change  in  Forms  To 
Be  Furnished 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  regarding  forms 
to  be  furnished  by  VA  to  update  a  cross- 
reference  listed  at  the  end  of  a 
regulation.  This  amendment  is 
necessary  to  ensure  the  regulation's 
cross-reference  accurately  cites  the  new 
title  of  the  cross-referenced  regulation. 
DATES:  Effective  Date:  June  14,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  A.  McKevitt,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202)273-7138. 

SUPPLEMENTARY  INFORMATION:  VA's 
regulation  38  CFR  3.150,  "Forms  to  be 
furnished."  has  at  the  end  of  the 
regulation  a  cross-reference  to  "Failure 
to  furnish  claim  form  or  notice  of  time 
hmit.  See  §  3.109(b)."  In  a  previous  VA 
amendment  to  §  3.109,  we  changed  the 
title  of  subparagraph  §  3.109(b)  to 
Extension  of  time  limit."  This 


amendment  changes  the  cross-reference 
in  §  3.150  to  "Extension  of  time  limit." 

This  document  only  makes  a 
technical  correction  to  the  regulation, 
which  under  the  provisions  of  5  U.S.C. 
553,  is  exempt  from  the  prior  notice  and 
public  comment  and  delayed  effective 
date  provisions. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
regulatory  amendment  would  not 
direcUy  affect  any  small  entities.  Only 
VA  beneficiaries  could  be  directly 
affected.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  this  amendment  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604  <• 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101,  64.102,  64.104,  64.105,  64.106. 
64.109.  64.110,  64.115,  64.116.  and 
64.127. 

List  of  Subjects  in  38  CFR  part  3 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits. 
Health  Care,  Pensions,  Veterans, 
Vietnam. 

Approved:  June  6,  2002. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 


PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A.  continues  to  read  as  follows: 

Authority:  38  U.'S.C.  501(a).  unless 
otherwise  noted. 

2.  The  Cross  reference  at  the  end  of 
§  3.150  is  revised  to  read  as  follows: 

§  3.1 50    Fomts  to  Im  furnished. 

***** 

Cross  Reference:  Extension  of  time 
limit.  See  §  3.109(b). 

[FR  Doc.  02-15075  Filed  6-13-02:  8:45  am] 

BILUNG  COOE  B320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  250-0331  a;  FRL-7165^] 

Revisions  to  ttie  California  State 
Implementation  Plan,  Lalce  County  Air 
Quality  Management  District 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  Lake 
Coimty  Air  Quality  Management  District 
(LCAQMD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  This 
revision  concerns  the  emission  of 
particulate  matter  (PM-10)  from  open 
fires  and  prescribed  burning.  We  are 
approving  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  August 
13.  2002  without  further  notice,  unless 
EPA  receives  adverse  comments  by  July 
15.  2002.  If  we  receive  such  comments, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 

Environmental  Protection  Agency.  Air 
Docket  (6102),  Ariel  Rios  Building,' 1200 
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Pennsylvania  Avenue,  NW.,  Washington 
DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Lake  County  Air  Quality  Management 
District,  885  Lakeport  Boulevard, 
Lakeport,  CA  95453. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 


SUPPLEMENTARY  INFORMATION: 
Throughout  this  document, 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  Stale's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

Table  1.— Submitted  Rules 


C.  Public  comment  and  final  action 

III.  Background  Information 

A.  Why  were  these  rules  submitted? 

IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  were 
adopted  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 


Section  No. 
(Rule  No.] 


Rule  title 


Adopted 


Submitted 


LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 

LCAQMD 
LCAQMD 
LCAQMD 
LCAQMD 

LCAQMD 


203 

204.5 

208.3 

208.8 

226.4 

226.5 

240.8 

246 

248.3 

248.5 

249.5 

251.7 

270 

431 

431.5 

433 

434 

1000 

1001 

1003 

1105 

1107 

1130 

1140 
1145 
1150 
1160 

1170 


Agricultural  Burning 

Air  Quality  _ 

Bum  Plan  or  Smoke  Management  Plan 

Bum  Day  or  Permissive  Bum  Day  ; 

Fire  Protection  Agency  

Fire  Season — Bum  Ban 

No  Bum  Day  

Particulate  Matter 

Pre-Fire  Fuel  Treatment  

Prescribed  Buming  

Range  Improvement  Buming „ 

Smoke  Sensitive  Areas 

Wlldland  Vegetation  Management  Buming  

Non-Agricultural  Buming 

(Non-Agricultural  Open  Buming) 

(Single  and  Two-Family  Dwellings] ., 

(Levee,  Reservoir,  and  Ditch  Maintenance]  

Agricultural  and  Prescribed  Burning 

(Agricultural  Buming  Pemiit) 

Special  No-Bum  Day  Permit 

Buming  Hours 

Agricultural  Buming  During  Fire  Season  

Open  Buming  In  Agricultural  Operations  in  the  Growing  of  Crops  or  Rstising  of 

Animals. 

Range  Improvement  Buming 

Forest  Management  Buming  

Buming  of  Standing  Tule  „ 

Prescribed  Buming,  Habitat  Improvement  Buming,  Wildland  Vegetation  Buming 

and  Forest  Management  Buming. 
Wood  Waste  Buming 


06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 
06/19/01 

06/19/01 
06/19/01 
06/19/01 
06/19/01 

06/19/01 


10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 
10/30/01 

10/30/01 
10/30/01 
10/30/01 
10/30/01 

10/30/01 


On  January  18,  2002,  this  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  Part  51  Appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  Sections 
203,  246,  431, 1000,  1001,  1140  (as  SIP 
Section  1100),  1145  (as  SIP  Section 
1200),  and  1130  (as  SIP  Section  1300) 
into  the  SIP  on  August  4, 1978  (43  FR 
34463).  We  approved  a  version  of 
Section  434  into  the  SIP  on  October  23, 
1989  (54  FR  43173).  We  approved  a 
version  of  Sections  248.5  and  270  into 
the  SIP  on  May  18, 1999  (64  FR  26876). 
We  approved  a  version  of  Sections 
226.5, 431.5,  433,  and  1160  (as  SIP 


Section  1150)  into  the  SIP  on  April  21. 
2000  (65  FR  21347). 

The  LCAQMD  adopted  Section  1003 
on  June  13, 1989  and  CARB  submitted 
it  to  us  on  March  26, 1990.  While  we 
can  act  on  only  the  most  recently 
submitted  version,  we  have  reviewed 
materials  provided  with  this  previous 
submittal. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

The  purpose  of  the  submitted  rule 
revisions  is  to  improve  the  SIP  and 
make  the  rules  consistent  with 
California  Smoke  Management 
Guidelines. 


n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA)  and  must  not  relax  existing 
requirements  (see  sections  llOdJ  and 
193).  BACM/BACT  and  RACM/RACT 
are  not  required  for  PM-10  attainment 
areas  (see  section  189(a)  and  189(b)). 
LCAQMD  is  a  PM-10  attairunent  area. 

The  following  guidance  documents 
were  used  for  reference: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  Part  51. 

•  General  Preamble  Appendix  C3 — 
Prescribed  Buming  Control  Measures 
(57  FR  18072.  April  28.  1992). 
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General  Preamble  for  the    - 
'implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  57  FR 
13498,  13540  (April  16,  1992). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998  (August  16,  1994). 

•  PM-10  Guideline  Document,  EPA- 
452/R-93-008. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  the  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

(jr.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
I  le  CAA,  EPA  is  fully  approving  the 


submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  July  15,  2002,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register, to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  August  13, 
2002.  This  will  incorporate  these  rules 
into  the  federally-enforceable  SIP. 


Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  direct  final 
rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

ni.  Background  Information 

A.  Why  Was  This  Rule  Submitted? 

PM-10  harms  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  PM-10  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  local  agency  PM-10 
rules. 


Table  2.— PM-10  Nonattainment  Milestones 


Date 


Event 


March  3,  1978 

July  1,  1987  

November  15,  1990 
November  15,  1990 


EPA  promulgated  a  list  of  total  suspended  particulate  (TSP)  nonattainment  areas  under  the  Clean  Air  Act, 
as  amended  in  1977.  43  FR  8964;  40  CFR  81 .305. 

EPA  replaced  the  TSP  standards  with  new  PM  standards  applying  only  up  to  10  microns  in  diameter  (PM- 
10).  52  FR  24672. 

Clean  Air  Act  Amendments  of  1990  were  enacted,  Pub.  L.  101-549.  104  Stat.  2399.  codified  at  42  U.S.C. 
7401-7671  q. 

PM-10  areas  meeting  the  qualifications  of  section  107(d)(4)(B)  of  the  CAA  were  designated  nonattainment 
by  operation  of  law  and  classified  as  moderate  pursuant  to  section  188(a).  States  are  required  by  sec- 
tion 110(a)  to  submit  rules  regulating  PM-10  emissions  in  order  to  achieve  the  attainment  dates  speci- 
fied in  section  188(c). 


p/.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
^1735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  .uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 


This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 


40870  Federal  Register /Vol.  67,  No.  115 /Friday,  June  14,  2002 /Rules  and  Regulations 


United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  13,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Lntergovemmental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  14,  2002. 
Laura  Yoshii, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— CalHomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(288)(i)(B)  to  read 
as  follows: 

§  52.220    Identification  of  plan. 

*        •        *        •        • 

(c)*  *  * 

(288)*   *   * 

(i)*  *  * 

(B)  Lake  Coimty  Air  Quality 
Management  District. 

(1)  Sections  [Rules]  203,  204.5,  208.3, 
208.8,  226.4,  226.5,  240.8,  246,  248.3, 
248.5,  249.5,  251.7,  270,  431,  431.5,  433, 
434, 1000,  1001, 1003, 1105. 1107, 1130, 


1140, 1145, 1150,  1160,  and  1170, 
adopted  on  Jime  19,  2001. 

***** 

[FR  Doc.  02-14512  Filed  6-13-02;  8:45  am] 
BILUNG  COOE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  96-85,  FCC  02-1 17] 

Implementation  of  Cable  Act  Reform 
Provisions  of  the  Telecommunications 
Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  addresses  petitions  for 
reconsideration  or  clarification 
regarding  certain  decisions  in  this 
proceeding.  It  affirms  its  earlier 
decisions  and  denies  the  petitions.  This 
action  by  the  Commission  implements 
the  cable  reform  provisions  of  the 
Telecommunications  Act  of  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Horan,  Media  Bureau,  202- 
418-7200. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration,  FCC  02-117,  adopted 
on  April  16,  2002  and  released  on  April 
22,  2002.  The  full  text  of  this  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  horns  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554  or  may  be 
downloaded  at  www.fcc.gov.  The  Order 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
guaiexinf@aoy.con7. 

In  the  Report  and  Order  ("R&O"),  64 
FR  35948,  July  2, 1999,  in  this 
proceeding,  the  Commission  adopted 
rules  to  implement  the  cable  reform 
provisions  of  the  Telecommimications 
Act  of  1996.  This  Order  on 
Reconsideration  addresses  and 
subsequently  denies  petitions  for 
reconsideration  or  clarification 
regarding  certain  of  our  decisions  in  the 
R&O.  The  major  decisions  in  the  Order 
on  Reconsideration  are  as  follows: 

•  The  Commission  reiterates  that  a 
Local  Franchising  Authority  ("LFA") 
may  establish  and  enforce  requirements 
for  facilities  and  equipment  pursuant  to 
the  franchising  and  renewal  provisions 


of  the  statute  consistent  with  the 
statutory  directive  that  forbids  an  LFA 
from  directing  the  use  of  particular 
transmission  technologies. 

•  The  Commission  reaffirms  that  bulk 
disGoimts  should  not  be  premised  on  a 
cable  operator's  exclusive  access  to  all 
residents. 

•  The  Commission  reaffirms  its  prior 
decision  that  truly  passive  investments 
should  be  excluded  when  determining 
whether  an  entity  is  affiliated  with  a 
cable  operator  for  purposes  of  the  small 
cable  operator  rate  rules 

•  The  Commission  reiterates  that 
when  determining  if  there  is  effective 
competition  by  a  local  exchange  carrier, 
the  Commission  will  make  a  fact- 
specific  finding  in  each  case. 

Ordering  Clause 

It  is  ordered  that,  pursuant  to  section 
405  of  the  Commimications  Act  of  1934, 
as  amended,  47  U.S.C.  405,  and  section 
1.106  of  the  Commission's  rules,  47  CFR 
1.106,  the  petitions  for  reconsideration 
or  clarification  are  denied. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

[FR  Doc.  02-15082  Filed  6-13-02;  8:45  am] 
BILUNG  COOE  M12-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  01 1 231 309-2090-03  ;I.D. 
121 301  A] 

RIN0648-AO69 

Magnuson-Stevens  Act  Provisions; 
Fisheries  off  the  West  Coast  States 
and  in  the  Western  Pacific;  Pacific 
Coast  Groundfish  Fishery;  Groundfish 
Fishery  Management  Measures; 
Corrections 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Corrections  to  the  2002 
specifications  and  management 
measures  and  the  limited  entry  trawl 
trip  limit  table. 

SUMMARY:  This  document  contains 
corrections  to  the  trawl  trip  limits  and 
management  measures  for  flatfish  north 
and  south  of  40°10'  N.  lat.  published  in 
the  March  7,  2002,  final  rule 
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mplementing  the  2002  Pacific  Coast 
jroimdfish  fishery  specifications  and 
management  measures  (Meirch  7,  2002) 
and  to  the  inseason  action  published 
May  7,  2002. 

DATES:  Effective  June  14,  2002,  through 
the  effective  date  of  the  2003 
specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery,  unless  modified, 
superceded,  or  rescinded,  in  which  case 
it  will  be  annoimced  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Goen  (Northwest  Region,  NMFS), 
206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

,  background 

The  specifications  and  management 
measures  for  the  current  fishing  year 
(January  1  -  December  31,  2002)  were 
initially  published  in  the  Federal 
Register  as  an  emergency  rule  for 
January  1-February  28,  2002  (67  FR 
1540,  January  11,  2002),  and  as  a 
proposed  rule  for  all  of  2002  (67  FR 
1555,  January  11,  2002)  that  was 
finalized  effective  March  1,  2002  (67  FR 
10490,  March  7,  2002).  In  the  meantime. 


ir 


the  emergency  rule  was  amended  at  67 
FR  3820  (January  28,  2002)  and  at  67  FR 
7289  (February  19,  2002).  The  final  rule 
was  subsequently  amended  at  67  FR 
15338  (April  1,  2002)  and,  at  67  FR 
30604  (May  7,  2002). 

The  final  rule  (67  FR  10490,  March  7, 
2002)  and  the  subsequent  inseason 
action  (67  FR  30604,  May  7,  2002) 
contained  errors  that  need  correction. 
More  specifically,  corrections  to  the 
limited  entry  trawl  regulatory  language 
on  large  footrope  restrictions  in  the  final 
rule  and  to  the  trip  limit  table  (Table  3) 
in  the  inseason  action  are  needed  to 
clarify  the  Coimcil's  intent  for  limited 
entry  trawl,  large  footrope  flatfish  limits 
north  and  south  of  40°10'  N.  lat. 

Corrections 

In  the  final  rule,  FR  Doc.  02-5302,  in 
the  issue  of  Thmsday,  March  7,  2002 
(67  FR  10490)  make  the  following 
correction: 

1.  On  page  10512,  in  the  third 
column,  under  section  IV.  NMFS 
Actions(A)(14),  the  second  sentence  of 
paragraph  (b)(i)  is  corrected  to  read  as 
follows: 


(b)  *  *  * 

(i)  Large  footrope  trawi*  *  *  It  is 
unlawful  to  take  and  retain,  possess  or 
land  petrale  sole,  rex  sole,  or  arrowtooth 
flounder  from  a  fishing  trip  if  large 
footrope  gear  is  onboard  and  the  trip  is 
conducted  at  least  in  part  between  May 
1  and  October  31;  cumulative  limits  for 
"all  other  flatfish"  (all  flatfish  except 
those  with  cumulative  trip  limits  In 
Table  3  to  section  IV)  and  arrowtooth 
flounder  (during  January-April  and 
September-December)  are  lower  for 
vessels  with  large  footrope  gear  on 
board  throughout  the  year  (See  Table  3). 
***** 

In  the  inseason  action  rule,  FR  Doc. 
02-11218,  in  the  issue  of  Tuesday,  May 
7,  2002  (67  FR  30604)  make  the  ' 
following  correction: 

1.  On  page  30609,  in  line  34  (All  other 
flatfish-North  and  South:  large  footrope) 
in  Table  3  is  removed  and  the  large 
footrope  information  previously 
contained  in  line  34  is  added  under  the 
headers  "Flatfish-North  "  and  "Flatfish- 
South"  to  read  as  follows: 

BILUNG  CODE  3510-22-S 
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Tabk  3.  Trip  Llmtts"  and  Gaar  RaquiremMita"  for  Umited  Entry  Trawl  Gmr 

OMiar  Umlta  and  Raqulrawnnta  Apply  -  Raad  Sactlona  IV.  A.  and  B.  NMFS  Acttona  batora  ualng  thia  tabia 


iroups 


South 


40°10'-36"N  lat 


1  Minor  alopa  rocfcflah 

2  North 

3 

4' 

5' 

6  'Splltnoaa  -  Sowtti 

7 

s' 


South  of  36°  N.  lat 


40''10'-36°N.  lat. 


South  of  36  N.  lat 


9  PacWc  ocaan  perch  -  North* 


10  Clilllpappaf  •  South* 

11  mid-water  trawl 

12  small  footrope  trawl 

13  large  footrope  trawl 


14  DTS  complex  •  North 

15  Sablefish 

16  Longspine  thomyhead 

17  Shortspine  Ihomyhead 


IB     Dover  sole 


19  DTS  complex  •  SoutK 

20  Sablefish 

21  Longspine  thomyhead 

22  Shortspine  thomyhead 

23  Dover  sole 


24  Flatfiah  -  North 


25       AH  other  flatfish  * 


20     Petralesde 


27    Rex  sole 


28     Arrowtooth  flounder 


29  Flatflah  •  South 


30       All  other  flatfish  3/ 


31     Petralesote 


32     Rex  sole 


33      Arrowtooth  flounder 


35 


WhMnfl' 


JAN-FEB 


M& 


MAY-JMN  I  JUL.AUG  I  SEP-OCT  I 


NOV-DEC 


1,800  ItV  2  months 


50.000  ttV  2  months 


5.000  ttV  2  months 


50.000  lb/  2  months 


50.000  lb/  2  months 


25,000  lb/  2  months 


5.000  lb/  2  months 


25.000  lb/  2  months 


25.000  lb/  2  months 


2,000  lb/  month 


4.000  lb/  nix)nth 


I         2.000  lb/  month 


7.500  lb/  2  months 


I 


25.000  lb/  2  months 


4.000  lb/  2  months 


500  lb/  trip,  not  to  exceed  smaH  fbolrope  cumulative  2-month  limits  at  any  time  during  the  year 


6.000  lb/  2  months 


10.000  lb/ 2  months 


2.600  lb/  2  months 


30.0001b/ 
2  months 


28.000  lb/ 


3.500  lb/  2  months       3.000  lb/  2  months 


6.000  lb/  2  months 


2,000  lb/  2  months 


1.500  lb/ 2  months 


1.500  lb/ 2  months 


14.000lb/2nr)onths 


3.500  lb/  2  months 


10.000  lb/ 2  months 


2.600  lb/  2  months 


20,000  lb/  2  months 


2.500  lb/  2  months 


2.000  lb/  2  months 


1.500  lb/ 2  months 


14.000  lb/ 2  months 


4.500  lb/  2  months 


10.000  lb/  2  months 


2.600  lb/  2  months 


22.000  lb/  2  months 


LARGE  FCXDTROPE:  1.000  IbArip. 

not  to  exceed  small  footrope 

cumulative  monthly  limits,  includes 

arrowtooth  flounder 

SMALL  FOOTROPE: 
15.000  lb/  month    35.000  ttV  month 


Not  limited,  large  footrope  allowed 


LARGE  FOOTROPE:  Included  In  "all 
other  flatfish*  limit. 

SMALL  FOOTROPE: 
30,000  lb/ trip 


LARGE  FOOTROPE  1 .000  Ib/tnp,  not  to  exceed  small  footrope 

cumulative  monthly  limits  Retention  of  petrale  and  rex  sole 

prohibited  If  large  footrope  gear  is  onboard. 


30,000  lb/  month,  no 

morettian  10,000  of 

wtiich  may  be  petrale 

sole 


SMALL  FOOTROPE 

40,000  lb/  month,  no 

more  than  15,000  of 

which  may  be  petrale 

sole 


50,000  lb/  month,  no 

more  ttian  20,000  of 

wtiich  may  be  petrale 

sole 


SMALL  FOOTROPE  REQUIRED:  7,500  lb/  trip,  no  mora  than 
30,000  ItV  month;  large  footrope  prohibited 


LARGE  FOOTROPE 

1.000  lb/trip,  not  to 

exceed  small  footrope 

cumulative  monthly  limits, 

includes  arrowtooth 

flounder 

SMALL  FOOTROPE: 

50.000  lb/  month 


Not  limited,  large  footrope 
allowed 


LARGE  FOOTROPE: 

included  in  'all  other 

flatfish'  limit. 

SMALL  FOOTROPE: 

30,000  lb/  trip 


LARGE  FOOTROPE:  1.000  lb/trip. 

not  to  exceed  sinall  footrope 

cumulative  monthly  limits,  includes 

arrowtooth  flounder 


SMALL  FOOTROPE:  70.0001b/ 

month,  no  nxxe  than  40.000  lb  of 

which  may  be  species  otfier  than 

Pacific  sanddabs 


Not  limited,  large  footrope  allowed 


LARGE  FOOTROPE:  included  in  'all 
other  flatfish*  limit. 

SMALL  FOOTROPE: 
30.000  lb/  trip 


20.000  lb/  trip 


LARGE  FOOTROPE:  1.000  lb/trip,  not  to  exceed  small  footrope 

cumulative  monthly  limits.  Retention  of  petrale  and  rex  sola 

prohibited  if  large  footrope  gear  is  onboard. 


SMALL  FOOTROPE:  70,000  lb/  month,  no  more  than  40.000  lb  of 

which  may  be  species  ottier  than  Pacific  sanddabs.  Of  the  species 

other  than  Pacific  sanddabs.  no  more  ttian  1 5.000  lb  may  be  petrale 

sole. 


SMALL  FOOTROPE  REQUIRED:  7.500  lb/  trip,  no  more  than 
30.000  ItV  month,  large  footrope  prohibited 


Primary  Season 


LARGE  FOOTROPE: 

1 ,000  lb/trip,  not  to 

exceed  small  footrope 

cumulative  monthly  limits 

includes  anowtooth 

flounder 

SMALL  FOOTROPE 

70,000  lb/  month,  no 

nwre  than  40,000  lb  of 

which  may  be  species 

other  than  Pacific 

sanddat>s 


Not  limited,  large  footrope 
allowed 


LARGE  FOOTROPE: 

included  In  'all  other 

flatfish"  limit 

SMALL  FOOTROPE: 
30,000  lb/  trip 


20,000  lb/  trip  I 


«  TABLE  3  CONTINUED  ON  NEXT  PAGE  » 
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Table  3.  (CONTINUED)  Trip  Umlta"  and  Gear  Requirements"  for  Limtted  Entry  Trawl  Gear 

Other  LlwHa  and  Requirements  Apply  -  Read  Sectlona  IV.  A.  and  B.  NMFS  Actions  before  using  thia  table 


/ffwS^ies/grouM^^ 


j^iS^ 


MAR-APR 


MAY-JUN 


JUL-AUG 


SEP-OCT  I 


36  USE  OF  SMALL  FOOTROPE  BOTTOM  TRAWL"  OR  MIDWATER  TRAWL  REQUIRED  FOR  LANDING  ALL  OF  THE  FOLLOWING  SPECIES 


JJS^JS^ 


37  Minor  Shelf  rockfish 

38  North 

39  South 


40  Canary  rockfish 


41  Widow  rockfish 


42     mid-water  trawl 


43     small  footrope  trawl 


44  Yellowtall  •  North* 


45     mid-water  trawl 


46     small  footrope  trawl 


47  Bocaccio  -  South* 


48  Cowcod 


49  Minor  nearshore  rockfish 

50 

5t' 


North 


South 


52  Ungcod* 


300  lb/ month 


500  lb/  month 


200  lb/  2  nx)nths 


1 .000  lb/  month,  no  mora  than  300  lb  of  which  may  be  yelksweye 
rockfish 


600  lb/  2  months 


300  lb/ month 


500  lb/  month 


200  lb/  2  months 


CLOSED" 


During  primary  whiting  season.  In  trips  of  at  least  10.000  lb  of 

whiting:  combined  vwdow  and  yellowtail  limit  of  500  lb/  trip. 
cumulative  widow  limit  of  1 .500  lb/  month 


1 .000  lb/  month 


CLOSED^' 


CLOSED" 


During  primary  whiting  season,  in  trips  of  at  least  10.000  lb  of 

whiting  combined  widow  and  yellowtail  limit  of  500  lb/  trip. 
cumulative  yeltowtail  Mmil  of  2.000  lb/  month 


CLOSED" 


In  landings  without  flatfish,  1 ,000  lb/  month.  As  flatfish  bycatch,  per  trip  limit  is  the  sum  of  33%  (by  weight)  of  all  flatfish  except 
arrowtooth  flounder,  plus  10%  (by  weight)  of  arrowtooth  flounder   Combined  with  and  without  flatfish,  not  to  exceed  30.(XX5  lb/  2 

months 


600  lb/  2  months 


1 .000  lb/  2  months 


CLOSED" 


I         600  lb/  2  nrwnths 


300  lb/ month 


300  lb/  month 


800  lb/  2  months 


1.000  lb/ 2  months 


800  lb/  2  months 


1/  Trip  limits  apply  coastwide  unless  otherwise  specified    •ftorth"  means  40°1(r  N  lat  to  the  US  -Canada  border   "South"  means  40*lff  N  lal  to  the  U  S  -Mexico  border 

40°10'  N.  lat  IS  about  20  nm  south  of  Cape  Mendocino.  CA 
2/  Gear  requirements  and  prohibitions  are  explained  above    See  IV  A  (14) 

3/  "Other"  flatfish  means  all  flatfish  at  50  CFR  660  302  except  tfxse  in  this  Table  3  with  species  specific  manaoement  measures,  including  trip  limili. 
4/  The  whiting  "per  trip"  limit  in  the  Eureka  area  inside  100  fm  is  10.000  \bl  trip  throughout  the  year   Outside  Eureka  area,  the  20.000  lb/  trip  kmit  applies  before 

and  after  tfie  primary  season. 
5/  Small  footrope  trawl  means  a  bottom  trawl  net  with  a  footrope  no  larger  than  8  inches  (20  cm)  in  diameter   Midwaler  gear  also  may  be  used:  the  footrope  must  be  bare 

See  above 
6/  Yellowtail  rockfish  in  the  south  and  bocaccio  and  chilipepper  rockfishes  in  the  north  are  included  in  the  tnp  limits  for  minor  shelf  rockfish 

in  the  appropriate  area.  POP  in  the  south  and-splitnose  rockfish  in  the  north  are  included  in  the  trip  limits  for  minor  sk>pe  rockfish  in  the  appropriate  area. 
7/  Qosed  nteans  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  ttte  designated  species  in  the  time  or  area  indicated  See  IVA.(7) 
8/  The  minimum  size  limit  for  lingcod  is  24  incties  (61  cm)  total  length. 
To  convert  pounds  to  kilogramt,  dhrkla  by  2.204*2,  the  number  of  pounds  in  one  kilogram. 


Authority:  16  U.S.C.  1801  et  seq. 


Dated:  June  7,  2002. 
William  T,  Hogarth, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  02-14961  Filed  6-13-02:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  01-132-1] 

Gypsy  Moth  Host  Material  From 
Canada;  Removal  of  Infested  Areas  in 
British  Columbia,  Canada 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  gypsy  moth 
host  material  from  Canada  by  removing 
the  areas  in  British  Columbia  from  the 
list  of  gypsy  moth  infested  areas. 
Surveys  have  shown  that  those  areas  in 
British  Columbia  have  been  free  of 
gypsy  moth  for  the  past  2  years.  This 
proposed  action  would  remove 
restrictions  on  the  importation  of 
regulated  articles  from  British  Columbia 
that  no  longer  appear  necessary. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  August  13. 
2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-132-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-132-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-132-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 


14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siue  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  A.  Thomas,  Export  Operations 
Officer,  Phytosanitary  Issues 
Management,  PPQ,  APHIS.  4700  River 
Road  Unit  140,  Riverdale,  MD  20737- 
1236:  (301)  734-8367. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  destructive  pest  of  forest 
and  shade  trees.  The  regulations  in 
"Subpart — Gypsy  Moth  Host  Material 
from  Canada"  (7  CFR  319.77-1  through 
319.77-5,  referred  to  below  as  the 
regulations)  restrict  the  importation  of 
certain  gypsy  moth  host  material 
(regulated  articles)  from  Canada  to 
prevent  the  spread  of  gypsy  moth  from 
Canada  into  noninfested  areas  of  the 
United  States.  The  regulations  in 
§  319.77-2  identify  the  following  as 
regulated  articles:  Trees  without  roots 
(e.g.,  Christmas  trees),  unless 
greenhouse-grown  throughout  the  year; 
trees  with  roots,  unless  greenhouse- 
grown  throughout  the  year;  shrubs  with 
roots  and  persistent  woody  stems, 
unless  greenhouse-grown  throughout 
the  year;  logs  with  bark  attached; 
pulpwood  with  bark  attached;  outdoor 
household  articles;  and  mobile  homes 
and  their  associated  equipment. 
Regulated  articles  must  meet  specific 
certification  or  destination  requirements 
if  they  are  intended  to  be  moved  into  or 
through  areas  of  the  United  States  that 
are  not  infested  with  gypsy  moth. 
Section  319.77-3  lists  those  areas  of 
Canada  known  to  be  infested  with  gypsy 
moth.  The  descriptions  of  those  infested 
areas,  which  are  in  British  Columbia, 
New  Bnuiswick,  Nova  Scotia,  Ontario, 
and  Quebec,  were  provided  by  the 
Canadian  Food  Inspection  Agency 
(CFIA).  Section  319.77-4  contains  the 
conditions  for  the  importation  into  the 


United  States  of  regulated  articles  from 
Canada. 

It  has  been  our  policy,  agreed  upon  by 
CFIA,  that  an  area  must  be  free  from 
gypsy  moth  for  a  period  of  2  consecutive 
years  before  it  will  be  removed  from  the 
list  of  gypsy  moth  infested  areas.  This 
is  consistent  with  our  practice  under  the 
provisions  of  our  domestic  quarantine 
regulations  on  gypsy  moth  in  7  CFR 
301.45  through  301.45-12.  Those  areas 
in  British  Columbia  that  have  been 
listed  in  the  regulations  as  gypsy  moth 
infested  areas  have  been  surveyed  and 
found  free  of  gypsy  moth  for  the  past  2 
years,  and  have  thus  met  our  standard 
for  removal  from  the  list  of  gypsy  moth 
infested  areas. 

Therefore,  we  are  proposing  to  amend 
the  regulations  by  removing  those  areas 
in  British  Columbia  from  the  list  of 
gypsy  moth  infested  areas  in  Canada. 
This  proposed  action  would  remove 
restrictions  on  the  importation  of 
regulated  articles  from  British  Columbia 
that  no  longer  appear  necessary. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  under 
Executive  Order  12866. 

We  are  proposing  to  amend  the 
regulations  concerning  gypsy  moth  host 
material  from  Canada  by  removing  areas 
in  British  Colmnbia  from  the  list  of 
gypsy  moth  infested  areas.  Surveys  have 
shown  that  those  areas  in  British 
Columbia  have  been  free  of  gypsy  moth 
for  the  past  2  years.  This  proposed 
action  would  relieve  the  specific 
certification  and  destination 
requirements  of  the  regulations  for 
certain  gypsy  moth  host  material 
imported  into  the  United  States  from 
British  Columbia. 

The  articles  that  would  be  affected  by 
this  proposed  rule  are  trees  without 
roots  (e.g.,  Christmas  trees),  imless 
greenhouse-grown  throughout  the  year; 
trees  with  roots,  unless  greenhouse- 
grown  throughout  the  year;  shrubs  with 
roots  and  persistent  woody  stems, 
unless  greenhouse-grown  throughout 
the  year;  logs  with  bark  attached; 
pulpwood  with  bark  attached;  outdoor 
household  articles;  and  mobile  homes 
and  their  associated  equipment.  In  2000, 
the  United  States  imported  nearly  $282 
million  in  live  plants  and  trees,  about 
$64  million  in  Christmas  trees  and 
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foliage,  and  more  than  $253  million  in 
wood  in  the  rough  (i.e.,  logs  with  bark 
and  pulpwood).  Table  1  shows  the  total 
values  of  these  imported  products  in 
2000  and  the  percentage  coming  from 
Canada.  Canada  ranks  first  among  the 
sources  of  U.S.  imports  of  these 
products. 


ABLE  1.— U.S.  Imports  of  Live 
Trees,  Plants,  and  Rough  Wood 
IN  2000 


Table  1.— U.S.  Iiviports  of  Live 
Trees,  Plants,  and  Rough  Wood 
IN  2000— Continued 


Commodity 
group 

Total  value 
of  imports 
($  million) 

Percentage 

from 

Canada 

44010  

4403 

4.0 
249.4 

85 
92 

Commodity 
group 


0602  ... 
060491 


Total  value 
of  imports 
($  million) 


$281.9 
64.2 


Percentage 

from 

Canada 


72 
71 


Note:  The  numbers  identifying  the 
commodities  denote  the  harmonized  system 
for  classifying  commodities  in  trade.  These 
digits  denote  the  general  classes  of  live  trees, 
plants,  and  rough  wood  traded.  The  first 
group,  0602.  includes  live  roses,  live  fruit  or 
nut  trees,  rhododendrons  and  azaleas,  live 
orchid  plants,  chrysanthemums  with  soil 


attached,  poinsettias  with  soil  attached, 
herbaceous  perennials,  and  trees  and  shrubs 
with  soil  attached.  The  second  category, 
060491,  includes  fir.  northern  Douglas,  and 
other  evergreen  Christmas  trees  (also 
included  in  this  category  is  foliage).  The 
third  group,  44010,  includes  fuel  wood  in 
logs,  billets,  and  twigs.  The  fourth  group, 
4403,  is  wood  in  the  rough. 

Source:  World  Trade  Atlas,  Global  Trade 
Information  Services:  Calendar  Year  2000. 

Canada  is  the  major  source  of  all  U.S. 
imports  of  the  regulated  articles  covered 
by  the  regulations,  and  British  Columbia 
supplies  a  large  portion  of  those 
Canadian  exports.  Table  2  shows  U.S. 
imports  of  regulated  articles  from 
British  Columbia  during  period  1996- 
2000. 


Table  2.— U.S.  Imports  of  Live  Trees,  Plants,  and  Rough  Wood  From  British  Columbia,  1996-2000 


Commodity  group 


0602  .... 
060491 
440110 
4403  .... 


1996 
($  million) 


$14.2 

3.1 

1.1 

45.4 


Source:  Statistics  Canada. 


,    With  the  exception  of  outdoor 
nousehold  articles  and  mobile  homes 
and  their  associated  equipment, 
regulated  articles  originating  in  a 
Canadian  infested  area  that  are  to  be 
moved  into  or  through  U.S.  noninfested 
areas  must  be  accompanied  by  an 
officially  endorsed  Canadian 
phytosanitary  certificate  that  includes 
an  additional  declaration  confirming 
that  the  regulated  articles  have  been 
inspected  and  found  free  of  gypsy  moth 
or  that  the  regulated  articles  have  been 
treated  for  gypsy  moth  in  accordance 
with  the  Plant  Protection  and 
Quarantine  Treatment  Manual.  Logs  or 
pulpwood  originating  in  a  Canadian 
infested  area  may  also  be  moved  into  or 
through  U.S.  noninfested  areas  if  they 
are  moved  to  a  specified  U.S.  processing 
plant  or  mill  under  compliance 
agreement  with  the  Animal  and  Plant 
Health  Inspection  Service  for  specified 
handling  or  processing  that  will  mitigate 
the  risk  of  gypsy  moth.  Outdoor 
household  articles  and  mobile  homes 
and  their  associated  equipment  that  are 
being  moved  from  a  Canadian  infested 
area  into  or  through  U.S.  noninfested 
areas  may  be  imported  into  the  United 
States  only  if  they  are  accompanied  by 
a  statement,  signed  by  their  owner, 
stating  that  they  have  been  inspected 
and  foimd  free  of  gypsy  moth. 

Under  the  regulations,  logs  or 
pulpwood  with  bark  attached,  trees,  and 
shrubs  originating  in  a  Canadian 
noninfested  area  that  are  to  be  moved 
into  or  through  a  U.S.  noninfested  area 


1997 
($  million) 


$18.3 

2.8 

1.2 

43.0 


1998 
($  million) 


$23.2 

2.5 

1.4 

60.9 


1999 
($  million) 


$31.9 
2.7 
1.5 

110.8 


2000 

($  million) 


$42.4 
2.1 
1.7 

155.2 


must  be  accompanied  by  a  certification 
of  origin  stating  that  they  were 
produced  in  an  area  of  Canada  where 
gypsy  moth  is  not  known  to  occur.  (As 
defined  in  §  319.77-1,  a  certification  of 
origin  is  a  signed,  accurate  statement 
certifying  the  area  in  which  a  regulated 
article  was  produced  or  grown  that  may 
be  provided  directly  on  the  shipping 
documents  accompanying  shipments  of 
commercial  wood  products  from 
Canada,  or  may  be  provided  on  a 
separate  certificate.)  Outdoor  household 
articles  and  mobile  homes  and  their 
associated  equipment  that  are  being 
moved  from  a  Canadian  noninfested 
area  may  be  imported  into  any  area  of 
the  United  States  without  restriction. 

Our  proposed  removal  of  areas  in 
British  Colmnbia  from  the  list  of 
Canadian  infested  areas  would 
eliminate  the  costs  associated  with  the 
phytosanitary  certificates  required  by 
our  Canadian  gypsy  moth  regulations 
for  most  regulated  articles  moved  from 
British  Columbia  into  or  through  U.S. 
noninfested  areas.  Some  regulated 
articles,  i.e.,  trees  with  roots  and  shrubs 
with  roots  and  persistent  woody  stems, 
would  still  require  a  Canadian 
phytosanitary  certificate  under  our 
nursery  stock  regulations  in  7  CFR 
319.37-4.  For  most  affected  entities, 
therefore,  the  costs  associated  with 
phytosanitary  certifications  would  be 
replaced  with  the  costs  associated  with 
certifications  of  origin.  The  cost  of  a 
Canadian  phjioseuiitary  certificate  is  $7 
or  $17  (Canadian),  depending  on  the 


value  of  the  shipment;  the  fee  for  an 
associated  pre-export  inspection  ranges 
from  $15  to  $50  (Canadian)  per  lot, 
depending  on  the  type  of  article 
presented  for  inspection.  The  costs 
associated  with  certifications  of  origin, 
which  are  prepared  and  signed  by  &e 
exporter,  are  minimal,  given  that  those 
certifications  require  little  processing 
time  and  no  inspection  costs  or 
administrative  fees. 

While  we  do  not  have  information  on 
the  number  and  size  of  entities  in 
British  Columbia  that  might  be  affected 
by  this  proposed  rule,  the  areas  within 
British  Columbia  that  we  are  proposing 
to  remove  from  the  list  of  gypsy  moth 
infested  areas  represent  a  small  portion 
of  the  province  as  a  whole,  so  few 
entities  are  likely  to  be  affected. 
Therefore,  we  expect  this  proposed  rule 
would  have  little  economic  effect  on 
affected  entities,  whether  small  or  large. 

In  addition,  Canada  has  been  and  is 
by  far  the  largest  source  of  U.S.  imports 
of  the  regulated  products,  and  British 
Columbia  is  a  large  source  within 
Canada.  This  continued  to  be  the  case 
even  after  our  regulations  concerning 
gypsy  moth  host  material  from  Canada 
were  established  in  1999.  Therefore,  the 
decrease  in  costs  is  not  expected  to  have 
a  significant  effect  on  this  pattern.  Thus, 
the  overall  effect  upon  price  and 
competitiveness  is  expected  to  be 
positive  but  relatively  insignificant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
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Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Logs,  Niusery  Stock,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

Accordingly,  we  propose  to  amend  7 
CFR  part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  166.  450,  7711-7714. 
7718,  7731.  7732.  and  7751-7754;  21  U.S.C. 
136  and  136a;  7  CFR  2.22.  2.80.  and  371.3. 

§319.77-3    [Amended] 

2.  In  §  319.77-3.  paragraph  (a)  would 
be  removed  and  paragraphs  (b)  through 
(e)  would  be  redesignated  as  paragraphs 
(a)  through  (d),  respectively. 

Done  in  Washington.  DC.  this  11th  day  of 
June.  2002  . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  02-15074  Filed  6-13-02;  8:45  am] 

BH.UNG  C006  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  911 

[Docket  No.  FV97-911-1  PRl 

Limes  Grown  in  Florida  and  Imported 
Limes;  Wittulrawai  of  a  Proposed  Rule 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Withdrawal  of  proposed  rule. 


summary:  This  action  withdraws  a 
portion  of  a  proposed  rule  published  in 
the  Federal  Register  on  April  29, 1997 
(62  FR  23185),  which  would  have 
increased  the  minimum  size 
requirement  prescribed  under  the  lime 
marketing  ofder  and  the  lime  import 
regulations  for  the  month  of  June.  The 
order  regulates  the  handling  of  limes 
grown  in  Florida  and  is  administered 
locally  by  the  Florida  Lime 
Administrative  Committee  (Committee). 
The  spread  of  citrus  canker  in  South 
Florida  has  decreased  production  and 
regulations  have  been  suspended  under 
the  marketing  order  through  February 
24.  2003.  Under  section  8e  of  the 
Agricultxu-al  Marketing  Agreement  Act 
of  1937,  the  lime  import  regulations  also 
have  been  suspended  through  February 
24,  2003.  Thus,  an  increase  in  the  size 
requirements  for  Florida  and  imported 
limes  would  not  be  appropriate  at  this 
time. 

DATES:  The  proposed  rule  published  on 
April  29, 1997  (62  FR  23185)  is  partially 
withdrawn  as  of  Jime  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Marketing  Specialist, 
Southeast  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  799  Overlook  Drive,  Suite 
A,  Winter  Haven,  Florida  33884; 
telephone:  (863)  324-3375,  Fax:  (863) 
325-8793;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue.  SW  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Marketing 
Agreement  No.  126  and  Marketing 
Order  No.  911,  both  as  amended  (7  CFR 
part  911),  regulate  the  handling  of  limes 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  order  is  effective 
under  the  Agricultiual  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

This  action  withdraws  a  portion  of  a 
proposed  rule  published  in  the  Federal 
Register  on  April  29, 1997.  (62  FR 
23185),  which  would  have  increased  the 
minimum  size  requirement  for  limes 
and  limes  imported  into  the  United 


States  (7  CFR  911.344  and  944.209). 
Specifically,  the  Committee 
recommended  increasing  the  minimiun 
size  requirement  from  IVs  inches  to  2 
inches  in  diameter  for  the  month  of 
June.  Under  section  8e  of  the  Act,  the 
same  change  had  to  be  considered  for 
imported  limes.  Since  that  proposal  was 
issued,  citrus  canker  has  spread 
throughout  South  Florida.  This  outbreak 
has  significantly  reduced  lime 
production  and  all  regulations  imder  the 
lime  marketing  order  and  the  lime 
import  regulation  have  been  suspended 
through  February  24,  2003  (67  FR  6837). 
The  suspension  is  intended  to  reduce 
industry  costs  and  help  the  industry 
recover  from  the  effects  of  citms  canker. 
As  a  consequence,  a  size  increase  for 
June  is  not  necessary  at  this  time,  and 
that  portion  of  the  April  1997  proposal 
is  being  withdrawn.  The  other  portions 
of  the  proposed  rule  were  finalized  in  a 
rule  published  in  the  Federal  Register 
on  August  26.  1997  (62  FR  45142). 

Therefore,  the  portion  of  the  proposed 
rule  regarding  a  size  increase  for  South 
Florida  and  imported  limes  during  the 
month  of  June  published  in  the  Federal 
Register  April  29, 1997,  (62  FR  23185) 
is  hereby  withdrawn. 

List  of  Subjects  in  7  CFR  Part  911 

Limes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

Authority:  7  U.S.C.  601-674. 
Dated:  June  10,  2002. 
A.I.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  02-15057  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  987 

[Doclcet  No.  FV02-987-1  PR] 

Domestic  Dates  Produced  or  Packed  in 
Riverside  County,  CA;  Increased 
Assessment  Rate 

AGENCY:  Agricultiual  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
California  Date  Administrative 
Committee  (Committee)  for  the  2002-03 
and  subsequent  crop  years  from  $0.25  to 
$0.90  per  hundredweight  of  dates 
handled.  The  Conunittee  locally 
administers  the  marketing  order  that 
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regulates  the  handling  of  dates 
produced  or  packed  in  Riverside 
County.  California.  Authorization  to 
assess  date  handlers  enables  tjie 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  crop  year  begins 
October  1  and  ends  September  30.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 

DATES:  Comments  must  be  received  by 
July  15,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237;  Fax: 
(202)  720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moah.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli.  Marketing  Assistant,  or  Richard 
P.  Van  Diest.  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  St.,  suite  102B,  Fresno, 
CA  93721;  telephone:  (559)  487-5901, 
Fax:  (559)  487-5906;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  987,  both  as  amended  (7 
CFR  part  987),  regulating  the  handling 
of  domestic  dates  produced  or  packed  in 
Riverside  County,  California,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 


The  Department  of  Agricultiu* 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  date  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein  will 
be  applicable  to  all  assessable  dates 
beginning  on  October  1,  2002,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the     . 
petition.  The  Act  provides  that  the 
district  coiul  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2002-03  and 
subsequent  crop  years  from  $0.25  to 
$0.90  per  himdredweight  of  assessable 
dates  handled. 

The  California  date  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA.  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
producer-handlers  of  California  dates. 
They  are  familiar  with  the  Conunittee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  at  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2001-02  and  subsequent  crop 
years,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 


that  would  continue  in  effect  from  crop 
year  to  crop  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  April  8,  2002, 
and  unanimously  recommended  2002- 
03  expenditures  of  $273,450  and  an 
assessment  rate  of  $0.90  per 
hundredweight  of  dates  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  $90,800.  The 
recommended  assessment  rate  of  $0.90 
is  $0.65  higher  than  the  rate  currently  in 
effect.  The  higher  assessment  rate  is 
needed  to  fund  the  industry's  marketing 
and  promotion  programs  under  the 
Committee  budget.  These  programs  have 
been  implemented  under  a  State 
marketing  order.  However,  the  date 
industry  concluded  that  it  was  in  its 
best  interest  to  implement  the  programs 
imder  the  Federal  marketing  order 
because  recent  court  actions  have  been 
filed  against  several  California  State 
marketing  orders  under  which  similar 
programs  have  been  implemented. 

Proceeds  from  the  sales  of  cull  dates 
are  usually  deposited  in  a  surplus 
account  for  subsequent  use  by  the 
Committee  in  covering  the  siu'plus  pool 
share  of  the  Committee's  expenses. 
Handlers  may  also  dispose  of  cull  dates 
of  their  own  production  within  their 
own  livestock-feeding  operation; 
otherwise,  such  cull  dates  must  be 
shipped  or  delivered"  to  the  Committee 
for  sale  to  non-human  food  product 
outlets. 

Last  year,  the  Committee  applied 
$5,000  of  surplus  account  monies  to 
cover  surplus  pool  expenses.  Based  on 
a  recent  trend  of  declining  sales  of  cull 
dates  over  the  past  few  years  and 
reduced  surplus  pool  costs,  the 
Committee  decided  not  to  apply  any  of 
the  surplus  pool  funds  toward  the  2002- 
03  Committee  budget.  The  Committee, 
instead,  recommended  assessing 
handlers  for  the  full  amount  of  the 
increased  budget  that  includes 
marketing  and  promotion  programs. 

The  budgeted  administrative  expenses 
for  the  2002-03  year  include  $123,450 
for  labor  and  office  expenses.  This 
compares  to  $90,800  in  budgeted 
expenses  in  2000-01.  In  addition, 
$150,000  has  been  budgeted  for 
marketing  and  promotion  under  the 
program  for  the  2002-03  crop  year. 

The  assessment  rate  of  $0.90  per 
himdredweight  of  assessable  dates  was 
derived  by  applying  the  following 
formula  where: 

A=Administrative  Reserve  ($39,450  of 
the  anticipated  $50,000 
Administrative  Reserve) 
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8=2002-03  expected  shipments 

{260,000  hundredweight  in  poimds) 
C=2002-03  expenses  ($273,450);  (C-A) 

+  B=$0.90  per  hundredweight. 

Estimated  shipments  should  provide 
$234,000  in  assessment  income.  Income 
derived  from  handler  assessments  and 
the  administrative  reserves  would  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  are  expected  to 
total  about  $10,550  by  September  30. 
2003,  and  therefore  would  be  less  than 
the  maximum  permitted  by  the  order 
(not  to  exceed  50  percent  of  the  average 
of  expenses  incurred  during  the  most 
recent  five  preceding  crop  years; 
§  987.72(c)). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Conunittee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  r\ilemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2002-03  budget  and  those 
for  subsequent  crop  years  would  be 
reviewed  and,  as  appropriate,  approved 
by  the  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
i\MS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100 
producers  of  dates  in  the  production 


area  and  approximately  9  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultiiral 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultiual  service  firms  are  defined  as 
those  having  annual  receipts  are  less 
than  $5,000,000.  Five  of  the  9  handlers 
(55  percent)  shipped  over  $5,000,000  of 
dates  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Four  of  the  9  handlers 
(45  percent)  shipped  under  $5,000,000 
of  dates  and  could  be  considered  small 
handlers.  The  majority  of  California  date 
producers  may  be  classified  as  small 
entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2002-03  and  subsequent  crop 
years  from  $0.25  to  $0.90  per 
hundredweight  of  assessable  dates 
handled.  The  Committee  imanimously 
recommended  2002-03  expenditines  of 
$273,450  and  the  $0.90  per 
hundredweight  assessment  rate.  The 
proposed  assessment  rate  of  $0.90  is 
$0.65  higher  than  the  rate  ciurently  in 
effect.  The  quantity  of  assessable  dates 
for  the  2002-03-crop  year  is  estimated  at 
260,000  hundredwei^t.  Thus,  the  $0.90 
per  himdredweight  rate  should  provide 
$234,000  in  assessment  income  and, 
together  with  the  administrative  reserve 
funds  available  to  the  Committee,  be 
adequate  to  meet  this  year's  expenses. 

The  higher  assessment  rate  is  needed 
to  fund  marketing  and  promotion 
programs  under  the  Committee  budget. 
The  programs  have  been  implemented 
under  a  State  marketing  order  for 
several  years.  However,  because  of  legal 
challenges  recently  brought  against 
several  State  marketing  order  programs 
implementing  marketing  and  promotion 
programs,  the  date  industry  has  decided 
to  implement  these  programs  under  the 
Federal  marketing  order. 

In  addition,  proceeds  from  the  sales  of 
cull  dates  are  usually  deposited  in  a 
surplus  account  for  subsequent  use  by 
the  Committee  in  covering  the  surplus 
pool  share  of  the  Committee's  expenses. 
Handlers  may  also  dispose  of  cull  dates 
of  their  own  production  within  their 
own  livestock-feeding  operation; 
otherwise,  such  cull  dates  must  be 
shipped  or  delivered  to  the  Committee 
for  sale  to  non-human  food  product 
outlets.  The  Committee  anticipates  a 
reduction  in  surplus  funds  available  to 
the  Committee  from  the  sale  of  cull 
dates.  As  a  consequence,  it  decided  to 
fund  all  of  the  Committee's  expenses 
with  assessment  funds  dining  2002-03. 


The  budgeted  administrative  expenses 
for  the  2002-03  year  include  $123,450 
for  labor  and  office  expenses.  This 
compares  to  $90,800  in  budgeted 
expenses  in  2000-01.  In  addition, 
$150,000  has  been  budgeted  for 
marketing  and  promotion  imder  the 
marketing  order  for  the  2002-03  crop 
year. 

The  Committee  reviewed  and 
unanimously  recommended  2002-03 
expenditures  of  $273,450,  which 
include  marketing  and  promotion 
programs.  Prior  to  arriving  at  this 
budget,  the  Conunittee  considered 
alternative  expenditure  levels,  including 
a  proposal  to  not  have  a  budget.  The 
assessment  rate  of  $0.90  per 
himdredweight  of  assessable  dates  was 
then  determined  by  applying  the 
following  formula  where: 
A=Administrative  Reserve  ($39,450  of 
the  anticipated  $50,000 
Administrative  Reserve) 
B=2002-03  expected  shipments 

(260,000  hundredweight  in  pounds) 
C=2002-O3  expenses  ($273,450);  (C  - 
A)  +  B=$0.90  per  hundredweight. 
Estimated  shipments  should  provide 
$234,000  in  assessment  income.  Income 
derived  from  handler  assessments  and 
the  administrative  reserves  would  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  administrative  reserve  are 
expected  to  total  about  $10,550  by  ' 
September  30,  2003,  and  therefore 
would  be  less  than  the  maximum 
permitted  by  the  order  (not  to  exceed  50 
percent  of  the  average  of  expenses 
incurred  during  the  most  recent  five 
preceding  crop  years;  §  987.72(c)). 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  year  indicates  that 
the  grower  price  for  the  2002-03  season 
could  range  between  $30  and  $75  per 
hundredweight  of  dates.  Therefore,  the 
estimated  assessment  revenue  for  the 
2002-03  crop  year  as  a  percentage  of 
total  grower  revenue  could  range 
between  1  and  3  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers  under  the  Federal  marketing 
order.  While  assessments  impose  some 
additional  costs  on  handlers  under  the 
Federal  marketing  order,  the  costs  are 
minimal  and  uniform  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  California 
date  industry,  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 


on  all  issues.  Like  all  Committee 
meetings,  the  April  8,  2002  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impatts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
California  date  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http//www.ams.usda.gov/ 
fv/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Interested  persons  may  comment  on 
this  proposed  rule  through  July  15, 
2002.  The  date  of  July  15,  2002,  is 
deemed  appropriate  because:  (1)  The 
2002-03  crop  year  begins  on  October  1, 
2002,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each  crop 
year  apply  to  all  assessable  dates 
handled  during  such  crop  year;  (2)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  and  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  987  is  proposed  to 
be  amended  as  follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  987.339  is  revised  to  read 
as  follows: 

§967.339    Assessment  rate. 

On  and  after  October  1.  2002.  an 
assessment  rate  of  $0.90  per 


hundredweight  is  established  for 
California  dates. 

Dated;  June  10.  2002. 

A.|.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-15058  Filed  6-13-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  999 

[Docket  No.  FV02-999-1  PR] 

Specialty  Cropa,  Import  Regulations; 
Addition  of  a  New  Varietal  Type  to  the 
Raisin  Import  Regulation 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  add  Other- 
Seedless  Sulfured  raisins,  along  with 
quality  requirements,  to  the  raisin 
import  regulation.  The  import 
regulation  is  authorized  under  section 
8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  (Act)  and 
requires  imports  of  raisins  to  meet  the 
same  or  comparable  grade  and  size 
requirements  as  those  in  effect  under 
Federal  Marketing  Order  No.  989 
(order).  The  order  regulates  the  handling 
of  reiisins  produced  from  grapes  grown 
in  California.  The  regulations 
authorized  under  the  domestic  order 
were  recently  changed  to  add  Other- 
Seedless  Sulfured  raisins,  along  with 
quality  requirements  for  this  varietal 
type.  This  is  a  new  type  of  raisin  being 
produced  by  some  California  industry 
members.  This  rule  would  bring  the 
import  regulation  into  conformity  with 
the  regulations  for  California  raisins 
under  the  marketing  Order. 
DATES:  Comments  must  be  received  by 
August  13.  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  die  Docket  Clerk. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  1400  Independence 
Avenue  SW..  STOP  0237,  Washington, 
DC  20250-0237;  Fax (202)  720-8938,  or 
E-mail:  moab.docketchrk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 


can  be  viewed  at:  bttp:// 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901.  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  1400 
Independence  Avenue  SW..  STOP  0237. 
Washington.  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SW..  STOP  0237,  Washington 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  section  8e 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act."  which  provides  that 
whenever  certain  specified 
commodities,  including  raisins,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity. 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

This  rule  would  add  a  new  varietal 
type  to  the  raisin  import  regulation. 
This  action  would  add  Other  Seedless- 
Sulfured  raisins,  along  with  quality 
requirements,  to  the  import  regulation. 
This  action  is  necessary  to  bring  the 
import  regulation  in  line  with  the 
domestic  marketing  order.  The  order 
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regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California. 

The  domestic  order  provides 
authority  for  volume  and  quality 
regulations  that  are  imposed  by  varietal 
type.  Section  989.10  of  the  order  defines 
the  term  "varietal  type"  to  mean  raisins 
generally  recognized  as  possessing 
characteristics  differing  from  other 
raisins  iii  a  degree  sufficient  to  make 
necessary  or  desirable  separate 
identification  and  classification.  That 
section  includes  a  list  of  varietal  types, 
and  provides  authority  for  the  Raisin 
Administrative  Committee  (RAC),  with 
the  approval  of  USD  A,  to  change  this 
list.  A  description  of  these  varietal 
types,  along  with  additional  varietal 
types,  is  specified  in  §989.110  of  the 
order's  administrative  rules  and 
regulations. 

In  August  2001,  the  RAC,  which 
locally  administers  the  order, 
recommended  changing  the  domestic 
regulation  to  add  a  new  varietal  type  of 
raisin.  Some  California  industry 
members  are  marketing  a  new  type  of 
raisin  that  is  made  by  dehydrating 
sulfured  red  seedless  grapes.  These 
raisins  did  not  fit  into  any  of  the 
existing  varietal  types  specified  imder 
the  order  prior  to  the  issuance  of  the 
rulemaking  action  mentioned  below. 
Such  raisins  are  similar  to  the  Other 
Seedless  varietal  type,  except  they  have 
been  sulfured.  Such  raisins  are  also 
similar  to  the  Golden  Seedless  varietal 
type,  but  may  not  meet  the  color 
requirements  for  Golden  Seedless 
raisins^  Golden  Seedless  raisins  are 
made  from  green  seedless  grapes  and  are 
mostly  yellowish  green  to  green  amber 
in  color  when  sulfured.  Red  seedless 
grapes  typically  vary  in  color  when 
sulfured.  Thus,  the  RAC  recormnended 
establishing  a  new  varietal  type,  along 
with  quality  requirements,  for  Other 
Seedless-Sulfured  raisins.  This  action 
was  published  in  the  Federal  Register 
on  May  28,  2002  (67  FR  36789)  and 
became  effective  on  May  29,  2002. 
This  rule  would  bring  the  raisin 
import  regulation  into  conformity  with 
the  domestic  order.  This  action  would 
add  Other  Seedless-Sulfured  raisins  to 
the  list  of  varietal  types  specified  in 
§  999.300(a)(2)  of  the  raisin  import 
regulation.  This  rule  would  also  add 
Other  Seedless-Sulfured  raisins  to 
§  999.300(b)(1);  thus,  imports  of  such 
raisins  would  have  to  meet  the  same 
quality  requirements  in  effect  for  such 
raisins  domestically  produced.  USDA  is 
not  aware  of  any  imports  of  this  type  of 
raisin  at  this  time. 

Accordingly,  imported  lots  of  Other 
Seedless-Sulfured  rkisins  would  have  to 
meet  the  requirements  of  U.S.  Grade  C 


as  defined  in  the  United  States 
Standards  for  Grades  of  Processed 
Raisins  (§§  52.1841  through  52.1858) 
issued  under  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1622  through 
1624).  At  least  70  percent,  by  weight,  of 
the  raisins  in  a  lot  would  have  to  be 
well-matured  or  reasonably  well- 
matured.  With  respect  to  select-sized 
and  mixed-sized  lots,  the  raisins  would 
have  to  at  least  meet  the  U.S.  Grade  B 
tolerances  for  pieces  of  stem  and 
undeveloped  and  substandard  raisins, 
and  small  (midget)  sized  raisins  would 
have  to  meet  the  U.S.  Grade  C  tolerances 
for  those  factors.  Raisin  importers 
would  continue  to  be  charged  $47  per 
hour  by  USDA  for  inspecting  the  raisins. 

Initial  Regulatory  Flexibility  Analysis 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  75  importers 
of  raisins.  During  the  2000-01  season 
(August  2000  through  September  2001), 
the  dollar  value  of  U.S.  raisin  imports 
totaled  $12.2  million.  During  the  1999- 
2000  season,  the  value  was  $21.7 
million.  During  the  199&-97  through 
2000-01  seasons,  the  value  of  imports 
ranged  from  a  low  of  $11.8  million  in 
1997-98  to  a  high  of  $29.6  million  in 
1998-99.  Small  agricultural  service 
firms,  which  includes  raisin  importers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  A  majority  of  importers  may 
be  classified  as  small  entities. 

Mexico,  Chile,  Argentina,  and  the 
Republic  of  South  Africa  are  the  major 
raisin-producing  covintries  exporting 
raisins  to  the  United  States.  During  the 
2000-01  season,  11,631  metric  tons  of 
raisins  were  imported  into  the  United 
States.  Chile  accounted  for  4,841  metric 
tons,  3,811  metric  tons  arrive  for 
Mexico,  1,245  metric  tons  were 
imported  from  Argentina,  and  1,245 


metric  tons  arrived  from  the  Republic  of 
South  Africa.  Most  of  the  remaining 
balance  came  from  fran,  Turkey,  and 
Pakistan.  During  the  1999-2000  season, 
17,538  metric  tons  of  raisins  were 
imported.  Of  the  tonnage,  6.076  metric 
tons  came  from  Mexico,  6,134  metric 
tons  came  from  Chile,  2.438  tons  arrived 
from  Argentina,  and  1.400  metric  tons 
were  from  the  Republic  of  South  Africa. 
Most  the  remaining  tonnage  was 
imported  from  Afghanistan.  Turkey,  and 
Pakistan.  During  the  1996-97  through 
2000-01  seasons,  raisins  imports  ranged 
from  a  low  of  10.390  metric  tons  in 
1997-98  to  a  high  of  25,337  metric  tons 
in  1998-99. 

This  rule  would  add  Other  Seedless- 
Sulfured  raisins  to  the  list  of  varietal 
types  specified  in  §  999.300(a)(2)  of  the 
raisin  import  regulation.  This  rule 
would  also  add  Other  Seedless-Sulfured 
raisins  to  §  999.300(b)(1);  thus,  imports 
of  such  raisins  would  have  to  meet  the 
same  quality  requirements  in  effect  for 
such  domestically  produced  raisins. 
Authority  for  these  changes  is  provided 
in  section  8e  of  the  Act. 

Regarding  the  impact  of  this  action  on 
affected  entities,  this  rule  would  bring 
the  import  regulation  into  conformity 
with  the  domestic  regulation.  The 
domestic  regulation  was  changed  on 
May  29.  2002  (67  FR  36789)  to  add  a 
varietal  type,  along  with  quality 
requirements,  for  Other  Seedless- 
Sulfured  raisins.  This  is  a  new  type  of 
raisin  being  produced  by  some  members 
of  the  California  raisin  industry. 
Accordingly,  under  section  8e  of  the 
Act,  imports  of  Other  Seedless-Sulfured 
raisins  would  have  to  meet  the  same 
quality  requirements  as  the  domestic 
product.  Raisin  importers  would 
continue  to  be  charged  $47  per  ton  by 
USDA  for  inspecting  the  raisins.  As 
previously  stated,  USDA  is  not  aware  at 
this  time  of  any  imports  of  this  type  of 
raisin. 

With  regards  to  alternatives,  as 
previously  stated,  the  Act  requires  that 
raisin  imports  meet  the  same  or 
comparable  grade  and  size  requirements 
as  those  in  effect  under  Federal 
Marketing  Order  No.  989. 

This  rule  would  impose  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  importers. 
Reports  and  forms  required  under  the 
raisin  import  regulation  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 
There  are  currently  two  forms  required 
under  the  raisin  import  regulation. 
Forms  1  and  2  must  be  completed  only 
for  lots  of  raisins  that  do  not  meet 
applicable  grade  and  size  requirements 
and  are  going  to  be  used  in  the 


production  of  other  products  besides 
raisins.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  information 
collection  requirements  referenced 
herein  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB.  NO.  0581-0178.  It  is 
estimated  that  it  takes  importers  of 
raisins  about  15  minutes  to  complete 
Raisin  Form  No.  1,  and  processors  of 
failing  imported  raisins  about  15 
minutes  to  complete  Raisin  Form  No.  2. 
The  total  annual  burden  for  Raisin  Form 
Nos.  1  and  2,  respectively,  is  24  hours. 

Additionally,  except  for  applicable 
domestic  regulations,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule.  However,  as  previously  stated, 
imports  of  Other  Seedless-Sulfured 
raisins  must  meet  a  modified  U.S.  Grade 
C  as  defined  in  the  United  States 
Standards  for  Grades  of  Processed 
Raisins  (§§52.1841  through  52.1858) 
issued  under  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1622  through 
1624).  Finally,  all  interested  persons  are 
invited  to  submit  information  on  the 
regulatory  and  information  impact  of 
this  action  on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

In  accordance  with  section  8e  of  the  - 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule. 

This  rule  invites  comments  on  adding 
Other  Seedless-Sulfured  raisins,  along 
with  quality  requirements,  to  the  raisin 
import  regulation.  A  60-day  comment 
period  is  provided  to  allow  interested 
persons  to  respond  to  this  rule.  All 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  999 

Dates,  Filberts,  Food  grades  and 
standards,  Imports,  Nuts,  Prunes, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  999  is  proposed  to 
be  amended  to  read  as  followed: 

PART  99»— SPECIAUTY  CROPS; 
IMPORT  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  999  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
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2.  In  §999.300,  paragraph  (a)(2)  and 
(b)(1)  are  revised  to  read  as  follows: 

§999.300    Regulation  governing 
importation  of  raisin. 

(a)*  *  * 

(2)  Varietal  type  means  the  applicable 
one  of  the  following:  Thompson 
Seedless  raisins,  Muscat  raisins,  Layer 
Muscat  raisins.  Currant  raisins, 
Monukka  raisins.  Other  Seedless  raisins, 
Golden  Seedless  raisins,  and  Other 
Seedless-Sulfured  raisins. 
***** 

(b)  *   *  * 

(1)  With  respect  to  Thompson 
Seedless  and  Other  Seedless-Sulfured 
raisins  — the  requirements  of  U.S.  Grade 
C  as  defined  in  the  effective  United 
States  Standards  of  Grades  of  Processed 
Raisins  (§§52.1841  through  52.1858  of 
this  title):  Provided,  That,  at  least  70 
percent,  by  weight,  of  the  raisins  shall 
be  well-matured  or  reasonably  well- 
matured.  With  respect  to  select-sized 
and  mixed-sized  lots,  the  raisins  shall  at 
least  meet  the  U.S.  Grade  B  tolerances 
for  pieces  of  stem  and  undeveloped  and 
substandard  raisins,  and  small  (midget) 
sized  raisins  shall  meet  the  U.S.  Grade 
C  tolerances  for  those  factors; 
***.** 

Dated:  June  10,  2002. 
A.J.  Yales. 

Administrator,  Agricultural  Marketir\g 
Service. 

(FR  Doc.  02-15059  Filed  6-13-02;  8:45  am) 

BILUNG  CODE  3410-02-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  100 
[Notice  2002-9] 

Reorganization  of  Regulations  on 
"Contribution"  and  "Expenditure" 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  recently  enacted 
Bipartisan  Campaign  Reform  Act 
("BCRA")  substantially  amended  the 
Federal  Election  Campaign  Act 
("FECA"J.  Among  its  amendments  is  the 
deletion  of  the  office  facility  exception 
in  the  definition  of  "contribution"  in 
section  431(8)(B)  of  the  FECA.  The 
Federal  Election  Commission 
("Commission")  is  proposing  to  amend 
the  regulations  to  reflect  this  statutory 
change.  As  part  of  this  effort,  the 
Commission  is  also  proposing  to 
reorganize  the  sections  defining 
"contributipn"  and  "expenditure"  in  its 
regulations.  The  Commission  is  issuing 
this  notice  of  proposed  rulemaking 


("NPRM")  to  solicit  comments  on  its 
proposal  to  redefine  "contribution"  and 
"expenditure"  and  to  reorganize  the 
regulations.  Please  note  that  the  draft 
rules  that  follow  do  not  represent  a  final 
decision  by  the  Commission  on  the 
issues  presented  by  this  rulemaking. 
Fiulher  information  is  provided  in  the 
supplementary  information  that  follows. 
DATES:  Comments  must  be  received  on 
or  before  July  12,  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Rosemary  C.  Smith. 
Acting  Associate  General  Counsel,  and 
must  be  submitted  in  either  electronic 
or  written  form.  Electronic  mail 
comments  should  be  sent  to 
reorganization@fec.gov  and  must 
include  the  full  name,  electronic  mail 
address  and  postal  service  address  of 
the  commenter.  Electronic  mail 
comments  that  do  not  contain  the  full 
name,  electronic  mail  address  and 
postal  service  address  of  the  commenter 
will  not  be  considered.  Faxed  comments 
should  be  sent  to  (202)  219-3923,  with 
printed  copy  follow-up  to  ensure 
legibility.  Written  comments  and 
printed  copies  of  faxed  comments 
should  be  sent  to  the  Federal  Election 
Commission,  999  E  Street,  NW., 
Washingjon,  DC  20463.  Commenters  are 
strongly  encouraged  to  submit 
comments  electronically  to  ensure 
timely  receipt  and  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary  C.  Smith,  Acting  Associate 
General  Counsel,  or  Ms.  Mai  T.  Dinh, 
Attorney,  999  E  Street,  NW.. 
Washington,  DC  20463,  (202)  694-1650 
or (800)  424^9530. 
SUPPLEMENTARY  INFORMATION:  The 
Bipartisan  Campaign  Reform  Act,  Pub. 
L.  107-155,  116  Stat.  81  (March  27. 
2000),  significantly  amends  the  Federal 
Election  Campaign  Act,  2  U.S.C.  431  et 
seq.,  and  directs  the  Commission  to 
promulgate  regulations  implementing 
Title  I  of  the  BCRA  within  90  days  of 
enactment  and  to  promulgate 
regulations  implementing  the  other 
titles  of  BCRA  that  are  under  the 
Commission's  jurisdiction  within  270 
days  of  enactment.  See  BCRA,  section 
402(c).  The  amendment  to  the  definition 
of  "contribution"  is  in  Title  I,  section 
103(b)(1).  Section  103(b)(1)  deletes 
current  2  U.S.C.  431(8)(B)(viii),  thus 
eliminating  the  office  facility  exception 
for  national  party  committees  from  the 
definition  of  "contribution."  The 
Commission's  proposal  to  amend  the 
definitions  of  "contribution"  and 
"expenditure"  to  comply  with  this 
amendment  is  contained  in  this  notice 
of  proposed  rulemaking  ("NPRM").  The 
Commission  has  published  a  separate 
NPRM  to  address  the  impact  of  this 
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statutory  change  on  State  and  local 
party  committees.  See  "Prohibited  and 
Excessive  Contributions:  Non-Federal 
Funds  or  Soft  Money"  ("Soft  Money 
NPRM").  67  FR  35654  (May  20,  2002). 
The  Soft  Money  NPRM  also  addresses 
the  other  sections  of  Title  I  of  BCRA. 

Proposed  Rules 

Reorganization  of  Current  11  CFR  100.7 
and  100.8 

As  part  of  this  NPRM,  the 
Commission  is  also  proposing  to 
reorganize  current  11  CFR  100.7  and 
100.8.  This  reorganization  would  make 
it  easier  to  locate  and  read  the 
definitions  of  "contribution"  and 
"expenditure"  and  the  detailed 
exceptions  to  those  definitions.  The 
proposed  rules  would  create  four  new 
subparts,  B  through  E,  within  11  CFR 
part  100.  The  definitions  of 
"contribution"  and  "expenditure" 
would  be  moved  into  these  new 
subparts.  Subpart  B  would  describe 
items  that  are  contributions;  subpart  C 
would  describe  items  that  are  not 
contributions;  subpart  D  would  describe 
items  that  are  expenditures;  and  subpart 
E  would  describe  items  that  are  not 
expenditiues. 

Inclusion  of  "Brokerage  Loans  and  Lines 
of  Credit' 

The  proposed  rule  would  incorporate 
another  recent  change  to  the  FECA — the 
inclusion  of  a  loan  of  money  derived 
from  an  advance  on  a  candidate's 
brokerage  account,  credit  card,  home 
equity  line  of  credit,  or  other  line  of 
credit  available  to  the  candidate  as  an 
item  that  is  not  a  contribution.  The 
Commission  published  the  final  rules, 
entitled  "Brokerage  Loans  and  Lines  of 
Credit,"  to  amend  current  11  CFR 
100.7(b)  and  100.8(b)  to  include  these 
types  of  loans.  See  67  FR  38353  (June 
4,  2002).  The  language  in  this  NPRM  at 
proposed  11  CFR  100.73  and  100.114 
reflects  the  language  in  the  "Brokerage 
Loans  and  Lines  of  Credit"  final  rules. 

Proposed  Amendments  to  the  Office 
Facility  Exception 

Current  11  CFR  100.7(bj(12)  and 
100.8(b)(13).  designate  that  the 
construction  or  purchase  of  an  office 
facility  is  an  exception  to  the  definition 
of  contribution  and  expenditure.  The 
proposed  rules  would  make  clear  that 
this  exception  no  longer  applies  to 
national  party  committees  by  adding  a 
new  section,  proposed  11  CFR  100.56, 
that  would  state  that  contributions  to 
national  party  committees  for  the 
purchase  of  an  office  building  or  facility 
is  a  contribution.  In  addition,  proposed 
11  CFR  100.84  would  state  that 


donations,  made  to  a  non-Federal 
account  of  a  State,  local,  or  district  party 
conunittee  or  organization  to  purchase 
or  construct  an  office  building,  are  not 
contribution.  The  expenditure  subparts 
would  include  similar  proposed 
sections  pertaining  to  expenditures  for 
the  purchase  or  construction  of  an  office 
building  or  facility.  See  proposed  11 
CFR  100.114  for  national  party 
committees  and  proposed  11  CFR 
100.144  for  State,  local,  or  district  party 
committees  or  organizations. 

Proposal  To  Amend  "Allocation"  to 
"Attribution" 

Other  than  deleting  the  office  facility 
section,  this  NPRM  would  not  amend 
any  other  provisions  in  a  substantive 
manner.  The  Commission  is  considering 
making  a  clarifying  amendment  in 
several  proposed  sections  that  is  not 
reflected  in  the  proposed  rules.  In 
sections  that  describe  the  "exempt 
activities,"  the  current  regulations 
require  that  certain  contributions  or 
expenditures  be  allocated  to  Federal 
activities.  In  these  sections,  however, 
the  contributions  or  expenditures  are 
not  being  allocated  to  Federal 
candidates  in  the  sense  that 
contributions  and  expenditures  are 
being  allocated  under  current  1 1  CFR 
part  106.  Rather,  these  contributions 
and  expenditures  are  being  attributed  to 
the  Federal  candidates.  Changing  the 
words  in  the  proposed  sections  may 
eliminate  any  confusion  that  these 
contributions  and  expenditures  would 
need  to  be  allocated  in  a  manner  similar 
to  the  allocations  that  are  required 
under  ciurent  11  CFR  part  106.  The 
Commission  seeks  comment  on  whether 
the  word  "allocation"  or  any  of  its 
derivatives  should  be  changed  to 
"attribution"  or  one  of  its  derivatives  in 
the  following  proposed  sections: 

Proposed  section  100.80    Slate  cards 

and  sample  ballots. 
Proposed  section  100.87    Volunteer 

activity  for  party  conunittees. 
Proposed  section  100.88    Volunteer 

activity  for  candidates. 
Proposed  section  100.89    Voter 

registration  and  get-out-the-vote 

activities  for  Presidential 

candidates  ("coattails"  exception). 
Proposed  section  100.140    Slate  cards 

and  sample  ballots. 
Proposed  section  100.147    Volunteer 

activity  for  party  committees. 
Proposed  section  100.148    Volimteer 

activity  for  candidates. 
Proposed  section  100.149    Voter 

registration  and  get-out-the-vote 

activities  for  Presidential 

candidates  ("coattails"  exception). 


Potential  Impact  of  Soft  Money  NPRM 

In  addition  to  the  deletion  of  current 
11  CFR  100.7(b)(12)  and  100.8(b)(13), 
the  Soft  Money  NPRM  may  affect  the 
substance  in  the  definitions  of 
"contribution"  and  "expenditure".  The 
Soft  Money  NPRM  identified  several 
issues  and  alternative  approaches  on 
which  the  Commission  sought 
comment.  The  issues  concerning 
"exempt  activity"  by  State  and  local 
parties  and  the  definition  of  "Federal 
election  activity"  may  directly  impact 
on  the  definitions  of  "contribution"  and 
"expenditure".' 

The  resolution  of  these  issues  will 
occur  in  the  final  rules  arising  from  the 
Soft  Money  NPRM.  If  these  decisions, 
however,  require  substantively 
amending  the  current  definitions  of 
"contribution"  or  "expenditure",  the 
amendment  to  the  text  of  the  regulations 
will  be  incorporated  in  the  final  rules 
arising  from  this  reorganization 
rulemaking.  This  is  ensure  that  there  is 
no  confusion,  duplication,  or 
inconsistency  between  this  rulemaking 
that  the  Soft  Money  rulemaking. 
Although  the  Conunission  does  not 
anticipate  that  any  of  proposed  sections 
in  this  NPRM  would  be  affected  by  the 
Soft  Money  NPRM,  it  is  possible  that 
any  of  the  following  proposed  sections 
would  need  to  be  amended  in  the  final 
rules  as  a  result  of  the  final  rules  arising 
from  the  Soft  Money  NPRM: 
Proposed  section  100.80    Slate  cards 

and  sample  ballots. 
Proposed  section  100.87    Volunteer 

activity  for  party  conunittees. 
Proposed  section  100.88    Volunteer 

activity  for  candidates. 
Proposed  section  100.89    Voter 

registration  and  get-out-the-vote 

activities  for  Presidential 

candidates  ("coattails"  exception). 
Proposed  section  100.140    Slate  cards 

and  sample  ballots. 
Proposed  section  100.147    Volunteer 

activity  for  party  committees. 
Proposed  section  100.148    Volimteer 

activity  for  candidates. 
Proposed  section  100.149    Voter 

registration  and  get-out-the-vote 

activities  for  Presidential 

Candidates  ("coattails"  exception). 

Grammatical  and  Technical  Revisioris 

In  addition  to  non-substantive 
grammatical  corrections,  minor 
technical  revisions  would  be  made  to 
reflect  the  reorganized  structure.  Other 
than  changes  resulting  from  the  Soft 
Money  NPRM.  any  substantive  changes 
to  other  provisions  or  definitions  would 


be  addressed  in  separate  rulemaking 
projects.  The  Conunission  seeks 
comments  on  this  proposed 
implementation  of  section  103(b)(1)  of 
BCRA  and  the  structural  reorganization 
of  current  11  CFR  100.7  and  100.8.  If  the 
Commission  decides  to  reorganize  these 
sections,  the  final  rules  will  include  a 
distribution  table  and  a  derivative  table 
to  cross-reference  the  current  sections  to 
the  new  sections. 

Certification  of  No  Efiect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 

AC) 

1 1  The  attached  proposed  rules  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rules  would  not  substantively  change 
the  ciurent  regulations  other  than  to 
amend  the  office  facility  provision  to 
reflect  the  amendment  to  2  U.S.C. 
431{8)(B)  as  mandated  by  BCRA  and  to 
make  minor  clarifying  changes  to 
current  definitions.  Therefore,  the 
attached  proposed  rules,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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'  For  discussion  of  these  issues,  see  Soft  Money 
NPRM  at  35655-35657,  and  35662-35672. 


List  of  Subjects  in  11  CFR  Part  100 

Elections. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Chapter  I  of  title  11  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  100— SCOPE  AND  DEFINITIONS 
(2U.S.C.431) 

111.  The  authority  citation  for  part  100 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431,  434(a)(ll), 
438(a)(8). 

2.  Section  100.7  would  be  removed 
and  reserved. 

3.  Section  100.8  would  be  removed 
and  reserved. 

4.  Part  100  would  be  amended  by 
adding  new  subparts  B,  C,  D.  and  E  to 
read  as  follows: 

Subpart  B — Definition  of  Contribution  (2 
U.S.C.  431(8)) 

100.51  Scope. 

100.52  Gift,  subscription,  loan,  advance  or 
deposit  of  money. 

100.53  Attendance  at  a  fundraiser  or 
political  event. 

100.54  Compensation  for  personal  services. 

100.55  Extension  of  credit. 

100.56  Office  building  or  facility  for 
national  party  committees. 

Subpart  C— Exceptions  to  Contributions 

Sec. 

100.71  Scope. 

100.72  Testing  the  waters. 


100.73  News  story,  commentary,  or 
editorial  by  the  media. 

100.74  Uncompensated  services  by 
volunteers. 

100.75  Use  of  a  volunteer's  real  or  personal 
property. 

1 00. 76  Use  of  church  or  community  room. 

100.77  Invitations,  food,  and  beverages. 

100.78  Sale  of  food  or  beverages  by  vendor. 

100.79  Unreimbursed  payment  for 
transportation  and  subsistence  expenses. 

100.80  Slate  cards  and  sample  ballots. 

100.81  Payment  by  corporations  and  labor 
organizations. 

100.82  Bank  loans. 

100.83  Brokerage  loans  and  lines  of  credit 
to  candidates. 

100.84  Office  building  for  State,  local,  or 
district  party  committees  or 
organizations. 

100.85  Legal  or  accounting  services  to 
political  party  committees. 

100.86  Legal  or  accounting  services  to  other 
political  committees. 

100.87  Volunteer  activity  for  party 
committees. 

100.88  Volunteer  activity  for  candidates. 

100.89  Voter  registration  and  get-out-the- 
vote  activities  for  Presidential  candidates 
("coattails''  exception). 

100.90  Ballot  access  fees. 

100.91  Recounts. 

100.92  Candidate  debates. 

Subpart  D— Definition  of  Expenditure  (2 
U.S.C.  431(9)) 

Sec. 

100.110  Scope. 

100.1 1 1  Gift,  subscription,  loan,  advance  or 
deposit  of  money. 

100.112  Contracts,  promises,  and 
agreements  to  make  expenditures. 

100.113  Independent  expenditures. 

100.114  Office  building  or  facility  for 
national  party  committees. 

Subpart  E— Exceptions  to  Expenditures 

Sec. 

100.130  Scope. 

100.131  Testing  the  waters. 

100.132  News  story,  commentary,  or 
editorial  by  the  media. 

100.133  Voter  registration  and  get-out-the- 
vote  activities. 

100.134  Internal  communication  by 
corporations,  labor  organizations,  and 
membership  organizations. 

100.135  Use  of  a  volunteer's  real  or 
personal  property. 

100.136  Use  of  church  or  community  room. 

100.137  Invitations,  food,  and  beverages. 

100.138  Sale  of  food  or  beverages  by 
vendor. 

100.139  Unreimbursed  payment  for 
transportation  and  subsistence  expenses. 

100.140  Slate  cards  and  sample  ballots. 

100.141  Payment  by  corporations  and  labor 
organizations. 

10Q.142     Bank  loans. 

100.143  Brokerage  loans  and  lines  of  credit 
to  candidates. 

100.144  Office  building  for  State,  local,  or 
district  party  committees  or 
organizations. 

100.145  Legal  or  accounting  services  to 
political  party  committees. 


100.146  Legal  or  accounting  services  to 
other  political  committees. 

100.147  Volunteer  activity  for  party 
committees. 

100.148  Volunteer  activity  for  candidate. 

100.149  Voter  registration  and  get-out-the- 
vote  activities  for  Presidential  candidates 
("coattails"  exception). 

100.150  Ballot  access  fees. 

100.151  Recounts. 

100.152  Fundraising  costs  for  Presidential 
candidates. 

100.153  Routine  living  expenses. 

100.154  Candidate  debates. 

Subpart  B— Definition  of  Contribution 
(2  U.S.C.  431(8)) 

§100.51    Scope. 

(a)  The  term  contribution  includes  the 
payments,  services,  or  other  things  of 
value  described  in  this  subpart. 

(b)  For  the  purpose  of  this  subpart,  a 
contribution  or  payment  made  by  an 
individual  shall  not  be  attributed  to  any 
other  individual,  unless  otherwise 
specified  by  that  other  individual  in 
accordance  with  1 1  CFR  1 1 0. 1  (k). 

§  100.52    Gift,  subscription,  loan,  advsnce 
or  deposit  of  money. 

(a)  A  gift,  subscription,  loan  (except 
for  a  loan  made  in  accordance  with  11 
CFR  100.72  and  100.73),  advance,  or 
deposit  of  money  or  anything  of  value 
made  by  any  person  for  the  purpose  of 
influencing  any  election  for  Federal 
office  is  a  contribution. 

(b)  For  purposes  of  this  section,  the 
term  loan  includes  a  guarantee, 
endorsement,  and  any  other  form  of 
security. 

(1)  A  loan  that  exceeds  the 
contribution  limitations  of  2  U.S.C.  441a 
and  11  CFR  part  110  shall  be  unlawful 
whether  or  not  it  is  repaid. 

(2)  A  loan  is  a  contribution  at  the  time 
it  is  made  and  is  a  contribution  to  the 
extent  that  it  remains  unpaid.  The 
aggregate  amount  loaned  to  a  candidate 
or  committee  by  a  contributor,  when 
added  to  other  contributions  from  that 
individual  to  that  candidate  or 
committee,  shall  not  exceed  the 
contribution  limitations  set  forth  at  1 1 
CFR  part  110.  A  loan,  to  the  extent  it  is 
repaid,  is  no  longer  a  contribution. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  a  loan  is  a 
contribution  by  each  endorser  or 
guarantor.  Each  endorser  or  guarantor 
shall  be  deemed  to  have  contributed 
that  portion  of  the  total  amount  of  the 
loan  for  which  he  or  she  agreed  to  be 
liable  in  a  written  agreement.  Any 
reduction  in  the  unpaid  balance  of  the 
loan  shall  reduce  proportionately  the 
amoiuit  endorsed  or  guaranteed  by  each 
endorser  or  guarantor  in  such  vmtten 
agreement.  In  the  event  that  such 
agreement  does  not  stipulate  the  portion 
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of  the  loan  for  whieh  each  endorser  or 
guarantor  is  liable,  the  loan  shall  be 
considered  a  loan  by  each  endorser  or 
guarantor  in  the  same  proportion  to  the 
unpaid  balance  that  each  endorser  or 
guarantor  bears  to  the  total  number  of 
endorsers  or  guarantors. 

(4)  A  candidate  may  obtain  a  loan  on 
which  his  or  her  spouse's  signature  is 
required  when  jointly  owned  assets  are 
used  as  collateral  or  security  for  the 
loan.  The  spouse  shall  not  be 
considered  a  contributor  to  the 
candidate's  campaign  if  the  value  of  the 
candidate's  share  of  the  property  used 
as  collateral  equals  or  exceeds  the 
amoimt  of  the  loan  that  is  used  for  the 
candidate's  campaign. 

(5)  If  a  political  committee  makes  a 
loan  to  any  person,  such  loan  shall  be 
subject  to  the  limitations  of  11  CFR  part 
110.  Repayment  of  the  principal  amount 
of  such  loan  to  such  political  committee 
shall  not  be  a  contribution  by  the  debtor 
to  the  lender  committee.  Such 
repayment  shall  be  made  with  funds 
that  are  subject  to  the  prohibitions  of  11 
CFR  110.4(a)  and  part  114.  The  payment 
of  interest  to  such  committee  by  the 
debtor  shall  be  a  contribution  only  to 
the  extent  that  the  interest  paid  exceeds 
a  commercially  reasonable  rate 
prevailing  at  the  time  the  loan  is  made. 
All  payments  of  interest  shall  be  made 
from  funds  subject  to  the  prohibitions  of 
11  CFR  110.4(a)  and  part  114. 

(c)  For  purposes  oi  this  section,  the 
term  money  includes  ciurency  of  the 
United  States  or  of  any  foreign  nation, 
checks,  money  orders,  or  any  other 
negotiable  instnunents  payable  on 
demand. 

(d)(1)  For  purposes  of  this  section,  the 
term  anything  of  value  includes  all  in- 
kind  contributions.  Unless  specifically 
exempted  under  11  CFR  part  100. 
subpart  C.  the  provision  of  any  goods  or 
services  without  charge  or  at  a  charge 
that  is  less  than  the  usual  and  normal 
charge  for  such  goods  or  services  is  a 
contribution.  Examples  of  such  goods  or 
services  include,  but  are  not  limited  to: 
Securities,  facilities,  equipment, 
supplies,  personnel,  advertising 
services,  membership  lists,  and  mailing 
lists.  If  goods  or  services  are  providied  at 
less  than  the  usual  and  normal  charge, 
the  amoimt  of  the  in-kind  contribution 
is  the  difference  between  the  usual  and 
normal  charge  for  the  goods  or  services 
at  the  time  of  the  contribution  and  the 
amoimt  charged  the  political  committee. 

(2)  For  purposes  of  paragraph  (d)(1)  of 
this  section,  usual  and  normal  charge 
for  goods  means  the  price  of  those  goods 
in  the  market  from  which  they 
ordinarily  would  have  been  purchased 
at  the  time  of  the  contribution;  and 
usual  and  normal  charge  for  any 


services,  other  than  those  provided  by 
an  unpaid  volunteer,  means  the  hourly 
or  piecework  charge  for  the  services  at 
a  commercially  reasonable  rate 
prevailing  at  the  time  the  services  were 
rendered. 

§  1 00.53    Attendance  at  a  fundraiser  or 
political  event. 

The  entire  amount  paid  to  attend  a 
fundraiser  or  other  political  event  and 
the  entire  amount  paid  as  the  purchase 
price  for  a  fundraising  item  sold  by  a 
political  committee  is  a  contribution. 

§  1 00.54    Compensation  for  personal 
services. 

The  payment  by  any  person  of 
compensation  for  the  personal  services 
of  another  person  if  those  services  are 
rendered  without  charge  to  a  political 
committee  for  any  purpose,  except  for 
legal  and  accounting  services  provided 
under  11  CFR  100.74  and  100.75,  is  a 
contribution.  No  compensation  is 
considered  paid  to  any  employee  under 
any  of  the  following  conditions: 

(a)  Paid  on  an  hourly  or  salaried 
basis.  If  an  employee  is  paid  on  an 
hourly  or  salaried  basis  and  is  expected 
to  work  a  particular  number  of  hours 
per  period,  no  contribution  results  if  the 
employee  engages  in  political  activity 
during  what  would  ofiierwise  be  a 
regular  work  period,  provided  that  the 
taken  or  released  time  is  made  up  or 
completed  by  the  employee  within  a 
reasonable  time. 

(b)  Paid  on  commission  or  piecework 
basis.  No  contribution  results  where  an 
employee  engages  in  political  activity 
during  what  would  otherwise  be  normal 
working  hours  if  the  employee  is  paid 
on  a  commission  or  piecework  basis,  or 
is  paid  only  for  work  actually  performed 
and  the  employee's  time  is  considered 
his  or  her  own  to  use  as  he  or  she  sees 
fit. 

(c)  Vacation  or  earned  leave  time.  No 
contribution  results  where  the  time  used 
by  the  employee  to  engage  in  political 
activity  is  bona  fide,  although 
compensable,  vacation  time  or  other 
earned  leave  time. 

§  1 00.55    Extension  of  credit 

The  extension  of  credit  by  any  person 
is  a  contribution  unless  the  credit  is 
extended  in  the  ordinary  course  of  the 
person's  business  and  the  terms  are 
substantially  similar  to  extensions  of 
credit  to  nonpolitical  debtors  that  are  of 
similar  risk  and  size  of  obligation.  If  a 
creditor  fails  to  make  a  commercially 
reasonable  attempt  to  collect  the  debt,  a 
contribution  will  result.  (See  11  CFR 
116.3  and  116.4.)  If  a  debt  owed  by  a 
political  committee  is  forgiven  or  settled 
for  less  than  the  amount  owed,  a 


contribution  results  unless  such  debt  is 
settled  in  accordance  with  the  standards 
set  forth  at  11  CFR  116.3  and  116.4. 

§  1 00.56    Office  building  or  facility  for 
national  party  committees. 

A  gift,  subscription,  loan,  advance,  or 
deposit  of  money  or  anything  of  value 
to  a  national  party  committee  for  the 
purchase  or  construction  of  an  office 
building  or  facility  is  a  contribution. 

Subpart  C — Exceptions  to  ' 

Contributions 

§100.71    Scope. 

(a)  The  term  contribution  does  not 
include  payments,  services  or  other 
things  of  value  described  in  this 
subpart. 

(b)  For  the  purpose  of  this  subpart,  a 
contribution  or  payment  made  by  an 
individual  shall  not  be  attributed  to  any 
other  individual,  unless  otherwise 
specified  by  that  other  individual  in 
accordance  with  11  CFR  110.1{k). 

§  1 00.72    Testing  the  waters. 

.  (a)  General  exemption.  Funds 
received  solely  for  the  purpose  of 
determining  whether  an  individual 
should  become  a  candidate  are  not 
contributions.  Examples  of  activities 
permissible  under  this  exemption  if 
they  are  conducted  to  determine 
whether  an  individual  should  become  a 
candidate  include,  but  are  not  limited 
to,  conducting  a  poll,  telephone  calls, 
and  travel.  Only  funds  permissible 
under  the  Act  may  be  used  for  such 
activities.  The  individual  shall  keep 
records  of  all  such  funds  received.  See 
11  CFR  101.3.  If  the  individual 
subsequently  becomes  a  candidate,  the 
funds  received  are  contributions  subject 
to  the  reporting  requirements  of  the  Act. 
Such  contributions  must  be  reported 
with  the  first  report  filed  by  the 
principal  campaign  committee  of  the 
canfiidate,  regardless  of  the  date  the 
funds  were  received. 

(b)  Exemption  not  applicable  to 
individuals  who  have  decided  to 
become  candidates.  This  exemption 
does  not  apply  to  funds  received  for 
activities  indicating  that  an  individual 
has  decided  to  become  a  candidate  for 
a  particular  office  or  for  activities 
relevant  to  conducting  a  campaign. 
Examples  of  activities  that  indicate  that 
an  individual  has  decided  to  become  a 
candidate  include,  but  are  not  limited 
to: 

(1)  The  individual  uses  general  public 
political  advertising  to  publicize  his  or 
her  intention  to  ceunpaign  for  Federal 
office. 

(2)  The  individual  raises  funds  in 
excess  of  what  could  reasonably  be 
expected  to  be  used  for  exploratory 


activities  or  undertakes  activities 
designed  to  amass  campaign  funds  that 
would  be  spent  after  he  or  she  becomes 
a  candidate. 

(3)  The  individual  makes  or 
authorizes  written  or  oral  statements 
that  refer  to  him  or  her  as  a  candidate 
for  a  particular  office. 

(4)  The  individual  conducts  activities 
in  close  proximity  to  the  election  or 
over  a  protracted  period  of  time. 

(5)  The  individual  has  taken  action  to 
qualify  for  the  ballot  under  State  law. 

§  100.73    News  story,  commentary,  or 
editorial  by  the  media. 

Any  cost  incurred  in  covering  or 
carrying  a  news  story,  commentary,  or 
editorial  by  any  broadcasting  station 
(including  a  cable  television  operator, 
programmer  or  producer),  newspaper, 
magazine,  or  other  periodical 
publication  is  not  a  contribution  unless 
the  facility  is  owned  or  controlled  by 
any  political  party,  political  committee, 
or  candidate,  in  which  case  the  costs  for 
a  news  story: 

(a)  That  represents  a  bona  fide  news 
account  communicated  in  a  publication 
of  general  circulation  or  on  a  licensed 
broadcasting  facility;  and 

lb)  That  is  part  of  a  general  pattern  of 
campaign-related  news  accounts  that 
give  reasonably  equal  coverage  to  all 
opposing  candidates  in  the  circulation 
or  listening  area,  is  not  a  contribution. 

§  100.74    Uncompensated  services  by 
volunteers. 

The  value  of  services  provided 
without  compensation  by  any 
individual  who  volunteers  on  behalf  of 
a  candidate  or  political  committee  is  not 
a  contribution. 

§  100.75    Use  of  a  volunteer's  real  or 
personal  property. 

No  contribution  results  where  an 
individual,  in  the  course  of  volunteering 
personal  services  on  his  or  her 
residential  premises  to  any  candidate  or 
to  any  political  committee  of  a  political 
party,  provides  the  use  of  his  or  her  real 
or  personal  property  to  such  candidate 
for  candidate-related  activity  or  to  such 
political  committee  of  A  political  party 
for  party-related  activity.  For  the 
purposes  of  this  section,  an  individual's 
residential  premises,  shall  include  a 
recreation  room  in  a  residential  complex 
where  the  individual  volunteering 
services  resides,  provided  that  the  room 
is  available  for  use  without  regard  to 
political  affiliation.  A  nominal  fee  paid 
by  such  individual  for  the  use  of  such 
room  is  not  a  contribution. 
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§  1 00.76    Use  of  church  or  community 
room. 

No  contribution  results  where  an 
individual,  in  the  course  of  volunteering 
personal  services  to  any  candidate  or 
political  committee  of  a  political  party, 
obtains  the  use  of  a  church  or 
community  room  and  provides  such 
room  to  any  candidate  for  candidate- 
related  activity  or  to  any  political 
committee  of  a  political  party  for  party- 
related  activity,  provided  that  the  room 
is  used  on  a  regular  basis  by  members 
of  the  community  for  noncommercial 
purposes  and  the  room  is  available  for 
use  by  members  of  the  community 
without  regard  to  political  affiliation.  A 
nominal  fee  paid  by  such  individual  for 
the  use  of  such  room  is  not  a 
contribution. 

§  1 00.77    Invitations,  food,  and  beverages. 

The  cost  of  invitations,  food  and 
beverages  is  not  a  contribution  where 
such  items  are  voluntarily  provided  by 
an  individual  volunteering  personal 
services  on  the  individual's  residential 
premises  or  in  a  church  or  community 
room  as  specified  at  11  CFR  100.65  and 
100.66  to  a  candidate  for  candidate- 
related  activity  or  to  any  political 
committee  of  a  political  party  for  party- 
related  activity,  to  the  extent  that:  The 
aggregate  value  of  such  invitations,  food 
and  beverages  provided  by  the 
individual  on  behalf  of  the  candidate 
does  not  exceed  $1,000  with  respect  to 
any  single  election;  and  on  behalf  of  all 
political  committees  of  each  political 
party  does  not  exceed  $2,000  in  any 
calendar  year. 

§  1 00.78    Sale  of  food  or  beverages  by 
vendor. 

The  sale  of  any  food  or  beverage  by 
a  vendor  (whether  incorporated  or  not) 
for  use  in  a  candidate's  campaign,  or  for 
use  by  a  political  committee  of  a 
political  party,  at  a  charge  less  than  the 
normal  or  comparable  commercial  rate, 
is  not  a  contribution,  provided  that  the 
charge  is  at  least  equal  to  the  cost  of 
such  food  or  beverage  to  the  vendor,  to 
the  extent  that:  The  aggregate  value  of 
such  discount  given  by  the  vendor  on 
behalf  of  any  single  candidate  does  not 
exceed  $1,000  with  respect  to  any  single 
election;  and  on  behalf  of  all  political 
committees  of  each  political  party  does 
not  exceed  $2,000  in  a  calendar  year. 

§  1 00.79    Unreimbursed  pay ment  f or 
transportation  and  subsistence  expenses. 

(a)  Transportation  expenses.  Any 
unreimbursed  payment  for 
transportation  expenses  incurred  by  any 
individual  on  behalf  of  any  candidate  or 
any  political  committee  of  a  political 


party  is  not  a  contribution  to  the  extent 
that: 

(1)  The  aggregate  value  of  the 
payments  made  by  such  individual  on 
behalf  of  a  candidate  does  not  exceed 
$1,000  with  respect  to  a  single  election; 
and 

(2)  The  aggregate  value  of  the 
payments  made  by  such  individual  on 
behalf  of  all  political  committees  of  each 
political  party  does  not  exceed  $2,000  in 
a  calendar  year. 

(b)  Subsistence  expenses.  Any 
unreimbursed  payment  from  a 
volunteers  personal  funds  for  usual  and 
normal  subsistence  expenses  incidental 
to  volunteer  activity  is  not  a 
contribution. 

§  1 00.80    Slate  cards  and  sample  balloU. 

The  payment  by  a  State  or  local 
committee  of  a  political  party  of  the 
costs  of  preparation,  display,  or  mailing 
or  other  distribution  incurred  by  such 
committee  with  respect  to  a  printed 
slate  card,  sample  ballot,  palm  card,  or 
other  printed  listing(s)  of  three  or  more 
candidates  for  any  public  office  for 
which  an  election  is  held  in  the  State  in 
which  the  committee  is  organized  is  not 
a  contribution.  The  payment  of  the 
portion  of  such  costs  allocable  to 
Federal  candidates  must  be  made  from 
funds  subject  to  the  limitations  and 
prohibitions  of  the  Act.  If  made  by  a 
political  committee,  such  payments 
shall  be  reported  by  that  committee  as 
disbursements,  but  need  not  be 
allocated  in  committee  reports  to 
specific  candidates.  This  exemption 
shall  not  apply  to  costs  incurred  by  such 
a  committee  with  respect  to  the 
preparation  and  display  of  listings  made 
on  broadcasting  stations,  or  in 
newspapers,  magazines,  and  similar 
types  of  general  public  political 
advertising  such  as  billboards. 

§  1 00.81    Paymento  by  corporations  and 
labor  organizations. 

Any  payment  made  or  obligation 
incurred  by  a  corporation  or  a  labor 
organization  is  not  a  contribution,  if 
under  the  provisions  of  11  CFR  part  114 
such  payment  or  obligation  would  not 
constitute  an  expenditure  by  the 
corporation  or  labor  organization. 

§100.82    Banl(  loans. 

(a)  Genertil  provisions.  A  loan  of 
money  to  a  political  committee  or  a 
candidate  by  a  State  bank,  a  federally 
chartered  depository  institution 
(including  a  national  bank)  or  a 
depository  institution  whose  deposits 
and  accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration  is 
not  a  contribution  by  the  lending 
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institution  if  such  loan  is  made  in 
accordance  with  applicable  banking 
laws  and  regulations  and  is  made  in  the 
ordinary  course  of  business.  A  loan  will 
be  deemed  to  be  made  in  the  ordinary 
coiu'se  of  business  if  it: 

(1)  Bears  the  usual  and  customary 
interest  rate  of  the  lending  institution 
for  the  category  of  loan  involved; 

(2)  Is  made  on  a  basis  that  assises 
repayment; 

(3)  Is  evidenced  by  a  written 
instrument;  and 

(4)  Is  subject  to  a  due  date  or 
amortization  schedule. 

(b)  Reporting.  Such  loans  shall  be 
reported  by  the  political  committee  in 
accordance  with  11  CFR  104.3(a)  and 

(d). 

(c)  Endorsers  and  guarantors.  Each 
endorser  or  guarantor  shall  be  deemed 
to  have  contributed  that  portion  of  the 
total  amount  of  the  loan  for  which  he  or 
she  agreed  to  be  liable  in  a  written 
agreement,  except  that,  in  the  event  of 

a  signature  by  the  candidate's  spouse, 
the  provisions  of  11  CFR  100.52(b)(4) 
shall  apply.  Any  reduction  in  the 
unpaid  balance  of  the  loan  shall  reduce 
proportionately  the  amount  endorsed  or 
guaranteed  by  each  endorser  or 
guarantor  in  such  written  agreement.  In 
the  event  that  such  agreement  does  not 
stipulate  the  portion  of  the  loan  for 
which  each  endorser  or  guarantor  is 
liable,  the  loan  shall  be  considered  a 
contribution  by  each  endorser  or 
guarantor  in  the  same  proportion  to  the 
unpaid  balance  that  each  endorser  or 
guarantor  bears  to  the  total  number  of 
endorsers  or  guarantors. 

(d)  Overdrafts.  For  purposes  of  this 
section,  an  overdraft  made  on  a 
checking  or  savings  account  of  a 
political  committee  shall  be  considered 
a  contribution  by  the  bank  or  institution 
unless: 

{l)The  overdraft  is  made  on  an 
account  that  is  subject  to  automatic 
overdraft  protection; 

(2)The  overdraft  is  subject  to  a 
'  definite  interest  rate  that  is  usual  and 
customary;  and 

(3)There  is  a  definite  repayment 
schedule. 

(e)  Made  on  a  basis  that  assures 
repayment.  A  loan,  including  a  line  of 
credit,  shall  be  considered  made  on  a 
basis  that  assures  repayment  if  it  is 
obtained  using  either  of  the  sburces  of 
repayment  described  in  paragraphs 
(e)(1)  or  (2)  of  this  section,  or  a 
combination  of  paragraphs  (e)(1)  and  (2) 
of  this  section: 

(l)(i)  The  lending  institution  making 
the  loan  has  perfected  a  security  interest 
in  collateral  owned  by  the  candidate  or 
political  committee  receiving  the  loan, 
the  fair  market  value  of  the  collateral  is 


equal  to  or  greater  than  the  loan  amoimt 
and  any  senior  liens  as  determined  on 
the  date  of  the  loan,  and  the  candidate 
or  political  committee  provides 
dociunentation  to  show  that  the  lending 
institution  has  a  perfected  security 
interest  in  the  collateral.  Sources  of 
collateral  include,  but  are  not  limited  to, 
ownership  in  real  estate,  personal 
property,  goods,  negotiable  instruments, 
certificates  of  deposit,  chattel  papers, 
stocks,  accounts  receivable  and  cash  on 
deposit. 

Cii)  Amounts  guaranteed  by  secondary 
sources  of  repayment,  such  as 
guarantors  and  cosigners,  shall  not 
exceed  the  contribution  limits  of  11  CFH 
part  110  or  contravene  the  prohibitions 
of  11  CFR  110.4.  part  114  and  part  115; 
or 

(2)  The  lending  institution  making  the 
loan  has  obtained  a  written  agreement 
whereby  the  candidate  or  political 
committee  receiving  the  loan  has 
pledged  future  receipts,  such  as  public 
financing  payments  imder  1 1  CFR  part 
9001  through  part  9012  or  part  9031 
through  part  9039  contributions,  or 
interest  income,  provided  that: 

(i)  The  amoimt  of  the  loan  or  loans 
obtained  on  the  basis  of  such  funds  does 
not  exceed  the  amoimt  of  pledged 
funds; 

(ii)  Loan  amounts  are  based  on  a 
reasonable  expectation  of  the  receipt  of 
pledged  funds.  To  that  end,  the 
candidate  or  political  committee  must 
furnish  the  lending  institution 
documentation,  i.e.,  cash  flow  charts  or 
other  financial  plans,  that  reasonably 
establish  that  such  futiue  funds  will  be 
available; 

(iii)  A  separate  depository  account  is 
established  at  the  lending  institution  or 
the  lender  obtains  an  assignment  from 
the  candidate  or  political  committee  to 
access  funds  in  a  committee  account  at 
another  depository  institution  that 
meets  the  requirements  of  11  CFR  103.2, 
and  the  committee  has  notified  the  other 
institution  of  this  assignment; 

(iv)  The  loan  agreement  requires  the 
deposit  of  the  public  financing 
payments,  contributions  and  interest 
income  pledged  as  collateral  into  the 
separate  depository  account  for  the 
piupose  of  retiring  the  debt  according  to 
the  repayment  requirements  of  the  loan 
agreement;  and 

(v)  In  the  case  of  public  financing 
payments,  the  borrower  authorizes  the 
Secretary  of  the  Treasury  to  directly 
deposit  the  payments  into  the 
depository  accoimt  for  the  purpose  of 
retiring  the  debt. 

(3)  If  the  requirements  set  forth  in  this 
paragraph  are  not  met,  the  Commission 
will  consider  the  totality  of  the 
circumstances  on  a  case-by-case  basis  in 


determining  whether  a  loan  was  made 
on  a  basis  that  assures  repayment. 

(f)  This  section  shall  not  apply  to 
loans  described  in  11  CFR  100.73. 

§  1 00.83    Brokerage  loans  and  lines  of 
credit  to  candidates. 

(a)  General  provisions.  Any  loan  of 
money  derived  from  an  advance  on  a 
candidate's  brokerage  account,  credit 
card,  home  equity  line  of  credit,  or  other 
line  of  credit  available  to  the  candidate, 
including  an  overdraft  made  on  a 
personal  checking  or  savings  accoimt  of 
a  candidate,  provided  that: 

(1)  Such  loan  is  made  in  accordance 
v^rith  applicable  law  and  under 
commercially  reasonable  terms;  and 

(2)  The  person  making  such  loan 
makes  loems  derived  from  an  advance 
on  a  candidate's  brokerage  account, 
credit  card,  home  equity  line  of  credit, 
or  other  line  of  credit  in  the  normal 
course  of  the  person's  business. 

(b)  Endorsers  and  guarantors.  Each 
endorser,  guarantor,  or  co-signer  shall 
be  deemed  to  have  contributed  that 
portion  of  the  total  amount  of  the  loan 
derived  from  an  advance  on  a 
candidate's  brokerage  account,  credit 
card,  home  equity  line  of  credit,  or  other 
line  of  credit  available  to  the  candidate, 
for  which  he  or  she  agreed  to  be  liable 
in  a  written  agreement,  including  a  loan 
used  for  the  candidate's  routine  living 
expenses.  Any  reduction  in  the  unpaid 
balance  of  the  loan,  advance,  or  line  of 
credit  shall  reduce  proportionately  the 
amount  endorsed  or  guaranteed  by  each 
endorser  or  guarantor  in  such  written 
agreement.  In  the  event  that  such 
agreement  does  not  stipulate  the  portion 
of  the  loan,  advance,  or  line  of  credit  for 
which  each  endorser,  guarantor,  or  co- 
signer is  liable,  the  loan  shall  be 
considered  a  contribution  by  each 
endorser  or  guarantor  in  the  same 
proportion  to  the  unpaid  balance  that 
each  endorser,  guarantor,  or  co-signer 
bears  to  the  total  number  of  endorsers  or 
guarantors.  However,  if  the  spouse  of 
the  candidate  is  the  endorser,  guarantor, 
or  co-signer,  the  spouse  shall  not  be 
deemed  to  make  a  contribution  if: 

(1)  For  a  secured  loan,  the  value  of  the 
candidate's  share  of  the  property  used 
as  collateral  equals  or  exceeds  the 
amount  of  the  loan  that  is  used  for  the 
candidate's  campaign;  or 

(2)  For  an  unsecured  loan,  the  amount 
of  the  loan  used  for  in  connection  with 
the  candidate's  campaign  does  not 
exceed  one-half  of  the  available  credit 
extended  by  the  unsecured  loan. 

(c)  Routine  living  expenses.  (1)  A  loan 
derived  from  an  advance  on  a 
candidate's  brokerage  account,  credit 
card,  home  equity  line  of  credit,  or  other 
line  of  credit  available  to  the  candidate, 


that  is  used  by  the  candidate  solely  for 
routine  living  expenses,  as  described  in 
11  CFR  100.153  does  not  need  to  be 
reported  under  11  CFR  part  104 
provided  that  the  loan,  advance,  or  line 
of  credit  is  repaid  exclusively  from  the 
personal  funds  of  the  candidate  or 
payments  that  would  have  been  made 
irrespective  of  the  candidacy  pursuant 
to  11  CFR  113.1(g)(6). 

(2)  Any  repayment,  in  part  or  in 
whole,  of  the  loan,  advance,  or  line  of 
credit  described  in  paragraph  (c)(1)  of 
this  section  by  the  candidate's 
authorized  committee  constitutes  the 
personal  use  of  campaign  funds  and  is 
prohibited  by  11  CFR  113.2. 

(3)  Any  repayment  or  forgiveness,  in 
part  or  in  whole,  of  the  loan,  advance, 
or  line  of  credit  described  in  paragraph 
(c)(1)  of  this  section  by  a  third  party 
(other  than  a  third  party  whose 
payments  are  permissible  under  11  CFR 
113.1(g)(6))  or  the  lending  institution  is 
a  contribution,  subjefct  to  the  limitations 
and  prohibitions  of  11  CFR  parts  110 
and  114,  and  shall  be  reported  under  11 
CFR  part  104. 

(4)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  the  portion  of  any  loan 
or  advance  from  a  candidate's  brokerage 
account,  credit  card  account,  home 
equity  line  of  credit,  or  other  line  of 
credit  that  is  used  for  the  purpose  of 
influencing  the  candidate's  election  for 
Federal  office  shall  be  reported  under  11 
CFR  part  104. 

(d)  Repayment.  The  candidate's 
authorized  committee  may  repay  a  loan 
from  the  candidate  that  is  derived  from 
an  advance  on  a  candidate's  brokerage 
account,  credit  card,  home  equity  line  of 
credit,  or  other  line  of  credit  available 

to  the  candidate,  directly  to  the 
candidate  or  the  original  lender.  The 
amount  of  the  repayment  shall  not  • 
exceed  the  amount  of  the  principal  used 
for  the  purpose  of  influencing  the 
candidate's  election  for  Federal  office 
and  interest  that  has  accrued  on  that 
principal. 

(e)  Reporting.  Loans  derived  from  an 
advance  on  a  candidate's  brokerage 
accoimt,  credit  card,  home  equity  line  of 
credit,  or  other  line  of  credit  available 

to  the  candidate  shall  be  reported  by  the 
candidate's  principal  campaign 
committee  in  accordance  with  11  CFR 
part  104. 

§  100.84    Office  building  for  State,  local,  or 
district  party  committees  or  organizations. 

A  donation  made  to  a  non-Federal 
account  of  a  State,  local,  or  district  party 
committee  or  organization  in 
accordance  with  11  CFR  300.35  for  the 
purchase  or  construction  of  an  office 
building  is  not  a  contribution.  A 
donation  includes  a  gift,  subscription. 
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loan,  advance,  or  deposit  of  money  or 
anything  of  value. 

§  1 00.85    Legal  or  accounting  services  to 
political  party  committees. 

Legal  or  accounting  services  rendered 
to  or  on  behalf  of  any  political 
committee  of  a  political  party  are  not 
contributions  if  the  person  paying  for 
such  services  is  the  regular  employer  of 
the  individual  rendering  the  services 
and  such  services  are  not  attributable  to 
activities  that  directly  further  the 
election  of  any  designated  candidate  for 
Federal  office.  For  purposes  of  this 
section,  a  partnership  shall  be  deemed 
to  be  the  regular  employer  of  a  partner. 
Amounts  paid  by  the  regular  employer 
for  such  services  shall  be  reported  by 
the  committee  receiving  such  services  in 
accordance  with  11  CFR  104.3(h). 

§  1 00.86    Legal  or  accounting  services  to 
other  political  committees. 

Legal  or  accounting  services  rendered 
to  or  on  behalf  of  an  authorized 
committee  of  a  candidate  or  any  other 
political  committee  are  not 
contributions  if  the  person  paying  for 
such  services  is  the  regular  employer  of 
the  individual  rendering  the  services 
and  if  such  services  are  solely  to  ensure 
compliance  with  the  Act  or  26  U.S.C. 
9001  et  seq.  and  9031  et  seq.  For 
purposes  of  this  section,  a  partnership 
shall  be  deemed  to  be  the  regular 
employer  of  a  partner.  Amounts  paid  by 
the  regular  employer  for  these  services 
shall  be  reported  by  the  committee 
receiving  such  services  in  accordance 
with  11  CFR  104.3(h). 

§  1 00.87    Volunteer  activity  for  party 
committees. 

The  payment  by  a  state  or  local 
committee  of  a  political  party  of  the 
costs  of  campaign  materials  (such  as 
pins,  bumper  stickers,  handbills, 
brochures,  posters,  party  tabloids  or 
newsletters,  and  yard  signs)  used  by 
such  committee  in  connection  with 
volunteer  activities  on  behalf  of  any 
nominee(s)  of  such  party  is  not  a 
contribution,  provided  that  the 
following  conditions  are  met: 

(a)  Exemption  not  applicable  to 
general  public  communication  or 
political  advertising.  Such  payment  is 
not  for  cost  incurred  in  connection  with 
any  broadcasting,  newspaper,  magazine, 
bill  board,  direct  mail,  or  similar  type  of 
general  public  communication  or 
political  advertising.  For  purposes  of 
this  paragraph,  the  term  direct  mail 
means  any  mailing(s)  by  a  commercial 
vendor  or  any  mailing(s)  made  from 
commercial  lists. 

,  (b)  Allocation.  The  portion  of  the  cost 
of  such  materials  allocable  to  Federal 
candidates  must  be  paid  from 


contributions  subject  to  the  limitations 
and  prohibitions  of  the  Act. 

(c)  Contributions  designated  for 
particular  Federal  candidates.  Such 
payment  is  not  made  from  contributions 
designated  by  the  donor  to  be  spent  on 
behalf  of  a  particular  candidate  or 
candidates  for  Federal  office.  For 
purposes  of  this  paragraph,  a 
contribution  shall  not  be  considered  a 
designated  contribution  if  the  party 
committee  disbursing  the  funds  makes 
the  final  decision  regarding  which 
candidate(s)  shall  receive  Uie  benefit  of 
such  disbursement. 

(d)  Distribution  of  materials  by 
volunteers.  Such  materials  are 
distributed  by  volunteers  and  not  by 
commercial  or  for-profit  operations.  For 
the  purposes  of  this  paragraph, 
payments  by  the  party  organization  for 
travel  and  subsistence  or  customary 
token  payments  to  volunteers  do  not 
remove  such  individuals  from  the 
volunteer  category. 

(e)  Reporting.  If  made  by  a  political 
committee  such  payments  shall  be 
reported  by  the  political  committee  as 
disbursements  in  accordance  with  11 
CFR  104.3  but  need  not  be  allocated  to 
specific  candidates  in  committee 
reports. 

(f)  State  candidates  and  their 
campaign  committees.  Payments  by  a 
State  candidate  or  his  or  her  campaign 
committee  to  a  State  or  local  political 
party  committee  for  the  State 
candidate's  share  of  expenses  for  such 
campaign  materials  are  not 
contributions,  provided  the  amount 
paid  by  the  State  candidate  or  his  or  her 
committee  does  not  exceed  his  or  her 
proportionate  share  of  the  expenses. 

(g)  Exemption  not  applicable  to 
campaign  materials  purchased  bv 
national  party  committees.  Campaign 
materials  purchased  by  the  national 
committee  of  a  political  party  and 
delivered  to  a  State  or  local  party 
committee,  or  materials  purchased  with 
funds  donated  by  the  national 
committee  to  such  State  or  local 
committee  for  the  purchase  of  such 
materials,  shall  not  qualify  under  this 
exemption.  Rather,  the  cost  of  such 
materials  shall  be  subject  to  the 
limitations  of  2  U.S.C.  441a(d)  and  11 
CFR  110.7. 

§  1 00.88    Volunteer  activity  for  candidates. 

(a)  The  payment  by  a  candidate  for 
any  public  office  (including  State  or 
local  office),  or  by  such  candidate's 
authorized  committee,  of  the  costs  of     ' 
that  candidate's  campaign  materials  that 
include  information  on  or  any  reference 
to  a  candidate  for  Federal  office  and  that 
are  used  in  connection  with  volunteer 
activities  (such  as  pins,  bumper  stickers, 
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handbills,  brochures,  posters,  and  yard 
signs)  is  not  a  contribution  to  such 
candidate  for  Federal  office,  provided 
that  the  payment  is  not  for  the  use  of 
broadcasting,  newspapers,  magazines, 
billboards,  direct  mail  or  similar  types 
of  general  public  commimication  or 
political  advertising. 

(b)  The  payment  of  the  portion  of  the 
cost  of  such  materials  allocable  to 
Federal  candidates  shall  be  made  from 
contributions  subject  to  the  limitations 
and  prohibitions  of  the  Act.  For 
purposes  of  this  section,  the  term  direct 
mail  means  any  mailing(s)  by 
commercial  vendors  or  inailing(s)  made 
from  lists  that  were  not  developed  by 
the  candidate. 

§  1 00.89    Voter  registration  and  get-out-the- 
vote  activities  for  Presidential  candidates 
("coattails"  exception). 

The  payment  by  a  State  or  local 
committee  of  a  political  party  of  the 
costs  of  voter  registration  and  get-out- 
the-vote  activities  conducted  by  such 
committee  on  behalf  of  the  Presidential 
and  Vice  Presidential  nominee{s)  of  that 
party,  is  not  a  contribution  to  such 
candidate(s)  provided  that  the  following 
conditions  are  met: 

(a)  Exemption  not  applicable  to 
general  public  communication  or 
political  advertising.  Such  payment  is 
not  for  the  costs  incurred  in  connection 
with  any  broadcasting,  newspaper, 
magazine,  billboard,  direct  mail,  or 
similar  type  of  general  public 
communication  or  political  advertising. 
For  purposes  of  this  paragraph,  the  term 
direct  mail  means  any  mailing(s)  by  a 
commercial  vendor  or  any  mailing(s) 
made  from  commercial  lists. 

(b)  Allocation.  The  portion  of  the 
costs  of  such  activities  allocable  to 
Federal  candidates  is  paid  from 
contributions  subject  to  the  limitations 
and  prohibitions  of  the  Act. 

(c)  Contributions  designated  for 
particular  Federal  candidates.  Such 
payment  is  not  made  from  contributions 
designated  to  be  spent  on  behalf  of  a 
particular  candidate  or  candidates  for 
Federal  office.  For  purposes  of  this 
paragraph,  a  contribution  shall  not  be 
considered  a  designated  contribution  if 
the  party  committee  disbiirsing  the 
funds  makes  the  final  decision  regarding 
which  candidate(s)  shall  receive  the 
benefit  of  such  disbursement. 

(d)  References  to  House  or  Senate 
candidates.  For  purposes  of  this  section, 
if  such  activities  include  references  to 
any  candidate(s)  for  the  House  or 
Senate,  the  costs  of  such  activities  that 
are  allocable  to  that  candidate(s)  shall 
be  a  contribution  to  such  candidate(s) 
unless  the  mention  of  such  candidate(s) 


is  merely  incidental  to  the  overall 
activity. 

(e)  Phone  banks.  For  purposes  of  this 
section,  payment  of  the  costs  incurred 
in  the  use  of  phone  banks  in  connection 
with  voter  registration  and  get-out-the- 
vote  activities  is  not  a  contribution 
when  such  phone  banks  are  operated  by 
volimteer  workers.  The  use  of  paid 
professionals  to  design  the  phone  bank 
system,  develop  calling  instructions  and 
train  supervisors  is  permissible.  The 
payment  of  the  costs  of  such 
professional  services  is  not  an 
expenditure  but  shall  be  reported  as  a 
disbursement  in  accordance  with  11 
CFR  104.3  if  made  by  a  political 
committee. 

(f)  Reporting  of  payments  for  voter 
registration  and  get-out-the-vote 
activities.  If  made  by  a  political 

.  committee,  such  payments  for  voter 
registration  and  get-out-the-vote 
activities  shall  be  reported  by  that 
committee  as  disbiusements  in 
accordance  with  11  CFR  104.3,  but  such 
payments  need  not  be  allocated  to 
specific  candidates  in  committee  reports 
except  as  provided  in  11  CFR  100.78(d). 

(g)  Exemption  not  applicable  to 
donations  by  a  national  committee  of  a 
political  party  to  a  State  or  local  party 
committee  for  voter  registration  and  get- 
out-the-vote  activities.  Payments  made 
from  funds  donated  by  a  national 
committee  of  a  political  party  to  a  State 
or  local  party  committee  for  voter 
registration  and  get-out-the-vote 
activities  shall  not  qualify  under  this 
exemption.  Rather,  such  funds  shall  be 
subject  to  the  limitations  of  2  U.S.C. 
441a(d)  and  11  CFR  110.7. 

§  1 00.90    Ballot  access  fees. 

Payments  made  to  any  party 
committee  by  a  candidate  or  the 
authorized  committee  of  a  candidate  as 
a  condition  of  ballot  access  are  not 
contributions. 

§100.91    Recounts. 

A  gift,  subscription,  loan,  advance,  or 
deposit  of  money  or  anything  of  value 
made  with  respect  to  a  recount  of  the 
results  of  a  Federal  election,  or  an 
election  contest  concerning  a  Federal 
election,  is  not  a  contribution  except 
that  the  prohibitions  of  11  CFR  110.4(a) 
and  part  114  apply. 

§  1 00.92    Candidate  debates. 

Funds  provided  to  defray  costs 
incurred  in  staging  candidate  debates  in 
accordance  with  the  provisions  of  11 
CFR  110.13  and  114.4(f)  are  not 
contributions. 


Subpart  D — Definition  of  Expenditure 
(2U.S.C.431(9)) 

§100.110    Scope. 

(a)  The  term  expenditure  includes 
payments,  gifts  or  other  things  of  value 
described  in  this  subpart. 

(b)  For  the  purpose  of  this  subpart,  a 
payment  made  by  an  individual  shall 
not  be  attributed  to  any  other 
individual,  unless  otherwise  specified 
by  that  other  individual.  To  the  extent 
that  a  payment  made  by  an  individual 
qualifies  as  a  contribution,  the 
provisions  of  11  CFR  110.1(k)  shall 
apply. 

§  1 00.1 1 1    Gift,  subscription,  loan,  advance 
or  deposit  of  money. 

(a)  A  purchase,  payment,  distribution, 
loan  (except  for  a  loan  made  in 
accordance  with  11  CFR  100.113  and 
100.114),  advance,  deposit,  or  gift  of 
money  or  anything  of  value,  made  by 
any  person  for  the  purpose  of 
influencing  any  election  for  Federal 
office  is  an  expenditure. 

(b)  For  piuposes  of  this  section,  the 
term  payment  includes  payment  of  any 
interest  on  an  obligation  and  any 
guarantee  or  endorsement  of  a  loan  by 
a  candidate  or  a  political  committee. 

(c)  For  piu'poses  of  this  section,  the 
term  payment  does  not  include  the 
repajrment  by  a  political  committee  of 
the  principal  of  an  outstanding 
obligation  that  is  owed  by  such 
committee,  except  that  the  repayment 
shall  be  reported  as  disbiu^ements  in 
accordance  with  11  CFR  104.3(b). 

(d)  For  purposes  of  this  section,  the 
term  money  includes  ciurency  of  the 
United  States  or  of  any  foreign  nation, 
checks,  money  orders,  or  any  other 
negotiable  instrument  payable  on 
demand. 

(e)(1)  For  purposes  of  this  section,  the 
term  anything  of  value  includes  all  in- 
kind  contributions.  Unless  specifically 
exempted  under  11  CFR  part  100, 
subpart  E,  the  provision  of  any  goods  or 
services  without  charge  or  at  a  charge 
that  is  less  than  the  usual  and  normal 
charge  for  the  goods  or  services  is  an 
expendititfe.  Examples  of  such  goods  or 
services  include,  but  are  not  limited  to: 
Securities,  facilities,  equipment, 
supplies,  personnel,  advertising 
services,  membership  lists,  and  mailing 
lists.  If  goods  or  services  are  provided  at 
less  than  the  usual  and  normal  charge, 
the  amount  of  the  expenditure  is  the 
difference  between  the  usual  and 
normal  charge  for  the  goods  or  services 
at  the  time  of  the  expendit\ue  and  the 
amount  charged  the  candidate  or 
political  committee. 

(2)  For  the  purposes  of  paragraph 
(e)(1)  of  this  section,  usual  and  normal 


charge  for  goods  means  the  price  of 
those  goods  in  the  market  ft-om  which 
they  ordinarily  would  have  been 
purchased  at  the  time  of  the 
expenditure;  and  usual  and  normal 
charge  for  services,  other  than  those 
provided  by  an  impaid  volunteer,  means 
the  hourly  or  piecework  charge  for  the 
services  at  a  commercially  reasonable 
rate  prevailing  at  the  time  the  services 
were  rendered. 

S  100.1 12    Contracts,  promises,  and 
agreennents  to  make  expenditures. 

A  written  contract,  including  a  media 
contract,  promise,  or  agreement  to  make 
an  expenditiue  is  an  expenditiu^  as  of 
the  date  such  contract,  promise  or 
obligation  is  made. 

§  1 00.1 1 3    Independent  expenditures. 
An  independent  expenditure  that 
meets  the  requirements  of  11  CFR  104.4 
or  part  109  is  an  expenditiu-e,  and  such 
independent  expenditiu«  is  to  be 
reported  by  the  person  making  the 
expenditure  in  accordance  with  11  CFR 
104.4  and  part  109. 

§100.114    Office  building  or  facility  for 
national  party  committees. 

A  payment,  distribution,  loan, 
advance,  or  deposit  of  money  or 
anything  of  value  made  by,  or  on  behalf 
of,  a  national  party  committee  for  the 
purchase  or  constniction  of  an  office 
building  or  facility  is  an  expenditure. 

Subpart  E — Exceptions  to 
Expenditures 

§100.130    Scope 

(a)  The  term  expenditure  does  not 
include  payments,  gifts,  or  other  things 
of  value  described  in  this  subpart. 

(b)  For  the  purpose  of  this  subpart,  a 
payment  made  by  an  individual  shall 
not  be  attributed  to  any  other 
individual,  unless  otherwise  specified 
by  that  other  individual.  To  the  extent 
that  a  payment,  made  by  an  individual 
qualifies  as  a  contribution,  the 
provisions  of  11  CFR  llO.l(k)  shall 
apply. 

§  1 00.1 31    Testing  ttte  waters. 

(a)  General  exemption.  Payments 
made  solely  for  the  purpose  of 
determining  whether  an  individual 
should  become  a  candidate  are  not 
expenditiues.  Examples  of  activities 
permissible  under  this  exemption  if 
they  are  conducted  to  determine 
whether  an  individual  should  become  a 
candidate  include,  but  are  not  limited 
to.  conducting  a  poll,  telephone  calls, 
and  travel.  Only  funds  permissible 
under  the  Act  may  be  used  for  such 
activities.  The  individual  shall  keep 
records  of  all  such  payments.  See  11 


CFR  101.3.  If  the  individual 
subsequently  becomes  a  candidate,  the 
payments  made  are  subject  to  the 
reporting  requirements  of  the  Act.  Such 
expenditures  must  be  reported  with  the 
first  report  filed  by  the  principal 
campaign  committee  of  the  candidate, 
regardless  of  the  date  the  payments  were 
made. 

(b)  Exemption  not  applicable  to 
individuals  who  have  decided  to 
become  candidates.  This  exemption 
does  not  apply  to  payments  made  for 
activities  indicating  that  an  individual 
has  decided  to  become  a  candidate  for 
a  particular  office  or  for  activities 
relevant  to  conducting  a  campaign. 
Examples  of  activities  that  indicate  that 
an  individual  h^  decided  to  become  a 
candidate  include,  but  are  not  limited 
to: 

(1)  The  individual  uses  general  public 
political  advertising  to  publicize  his  or 
her  intention  to  campaign  for  Federal 
office. 

(2)  The  individual  raises  funds  in 
excess  of  what  could  reasonably  be 
expected  to  be  used  for  exploratory 
activities  or  undertakes  activities 
designed  to  amass  campaign  funds  that 
would  be  spent  after  he  or  she  becomes 
a  candidate. 

(3)  The  individual  makes  or 
authorizes  written  or  oral  statements 
that  refer  to  him  or  her  as  a  candidate 
for  a  particular  office. 

(4)  The  individual  conducts  activities 
in  close  proximity  to  the  election  or 
over  a  protracted  period  of  time. 

(5)  The  individual  has  taken  action  to 
qualify  for  the  ballot  under  State  law. 

§  1 00. 1 32    Newsstory,  commentary,  or 
editorial  by  the  media. 

Any  cost  inciured  in  covering  or 
carrying  a  new  story,  commentary,  or 
editorial  by  any  broadcasting  station 
(including  a  cable  television  operator, 
programmer  or  producer),  newspaper, 
magazine,  or  other  periodical 
publication  is  not  an  expenditure  unless 
the  facility  is  owned  or  controlled  by 
any  political  party,  political  committee, 
or  candidate,  in  which  case  the  costs  for 
a  news  story: 

(a)  That  represents  a  bona  fide  news 
account  communicated  in  a  publication 
of  general  circulation  or  on  a  licensed 
broadcasting  facility;  and 

(b)  That  is  part  of  a  general  pattern  of 
campaign-related  news  account  that 
give  reasonably  equal  coverage  to  all 
opposing  candidates  in  the  circulation 
or  listening  area,  is  not  an  expenditure. 

§  1 00.1 33    Voter  registration  and  get-out- 
the-vote  activities. 

Any  cost  incurred  for  activity 
designed  to  encourage  individuals  to 


register  to  vote  or  to  vote  is  not  an 
expenditure  if  no  effort  is  or  has  been 
made  to  determine  the  party  or 
candidate  preference  of  individuals 
before  encouraging  them  to  register  to 
vote  or  to  vote,  except  that  corporations 
and  labor  organizations  shall  engage  in 
such  activity  in  accordance  with  11  CFR 
114.4  (c)  and  (d).  See  also  11  CFR 
114.3(c)(4). 

§  100.134    Internal  communications  by 
corporations,  labor  organizations,  and 
membership  organizations. 

(a)  General  provision.  Any  cost 
incurred  for  any  communication  by  a 
membership  organization,  including  a 
labor  organization,  to  its  members,  or 
any  cost  incurred  for  any 
communication  by  a  corporation  to  its 
stockholders  or  executive  or 
administrative  personnel,  is  not  an 
expenditure,  except  that  the  costs 
directly  attributable  to  such  a 
communication  that  expressly  advocates 
the  election  or  defeat  of  a  clearly 
identified  candidate  (other  than  a 
communication  primarily  devoted  to 
subjects  other  than  the  express  advocacy 
of  the  election  or  defeat  of  a  clearly 
identified  candidate)  shall,  if  those  costs 
exceed  $2,000  per  election,  be  reported 
to  the  Commission  on  FEC  Form  7  in 
accordance  with  11  CFR  104.6. 

(b)  Definition  of  labor  organization. 
For  purposes  of  this  section,  labor 
organization  means  an  organization  of 
any  kind  (any  local,  national,  or 
international  union,  or  any  local  or  State 
central  body  of  a  federation  of  unions  is 
each  considered  a  separate  labor 
organization  for  purposes  of  this 
section)  or  any  agency  or  employee 
representative  committee  or  plan,  in 
which  employees  participate  and  that 
exists  for  the  purpose,  in  whole  or  in 
part,  of  dealing  with  employers 
concerning  grievances,  labor  disputes, 
wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work. 

(c)  Definition  of  stockholder.  For 
purposes  of  this  section,  stockholder 
means  a  person  who  has  a  vested 
beneficial  interest  in  stock,  has  the 
power  to  direct  how  that  stock  shall  be 
voted,  if  it  is  voting  stock,  and  has  the 
right  to  receive  dividends. 

(d)  Definition  of  executive  or 
administrative  personnel.  For  purposes 
of  this  section,  executive  or 
administrative  personnel  means 
individuals  employed  by  a  corporation 
who  are  paid  on  a  salary  rather  than 
hourly  basis  and  who  have 
policymaking,  managerial,  professional, 
or  supervisory  responsibilities. 

(1)  This  definition  includes — 
(i)  Individuals  who  run  the 
corporation's  business,  such  as  officers. 
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other  executives,  and  plant,  division, 
and  section  managers;  and 

(ii)  Individuals  following  the 
recognized  professions,  such  as  lawyers 
and  engineers. 

(2)  This  definition  does  not  include — 
(i)  Professionals  who  are  represented 

by  a  labor  organization; 

(ii)  Salaried  foremen  and  other 
salaried  lower  level  supervisors  having 
direct  supervision  over  hourly 
employees; 

(iii)  Former  or  retired  personnel  who 
are  not  stockholders;  or 

(iv)  Individuals  who  may  be  paid  by 
the  corporation,  such  as  consultants,  but 
who  are  not  employees,  within  the 
meaning  of  26  CFR  31.3401(cHl),  of 
the  corporation  for  the  purpose  of  the 
collection  of,  and  liability  for,  employee 
tax  under  26  CFR  1.3402(aHl). 

(3)  Individuals  on  commission  may  be 
considered  executive  or  administrative 
personnel  if  they  have  policymaking, 
managerial,  professional,  or  supervisory 
responsibility  and  if  the  individuals  are 
employees,  within  the  meaning  of  26 
CFR  31.3401(cHl}.  of  the  corporation 
for  the  purpose  of  the  collection  of,  and 
liability  for,  employee  tax  under  26  CFR 

31.3402{aHl)- 

(4)  The  Fair  Labor  Standards  Act,  29 
U.S.C.  201,  et  seq.  and  the  regulations 
issued  piusuant  to  such  Act,  29  CFR 
part  541,  may  serve  as  a  guideline  in 
determining  whether  individuals  have 
policymaking,  managerial,  professional, 
or  supervisory  responsibilities. 

(e)  Definition  of  membership 
organization.  For  piuposes  of  this 
section  membership  organization  means 
an  unincorporated  association,  trade 
association,  cooperative,  corporation 
without  capital  stock,  or  a  local,    ■ 
national,  or  international  labor 
organization  that: 

(1)  Is  composed  of  members,  some  or 
all  of  whom  are  vested  with  the  power 
and  authority  to  operate  or  administer 
the  organization,  pursuant  to  the 
organization's  articles,  bylaws, 
constitution  or  other  formal 
organizational  documents; 

(2)  Expressly  states  the  qualifications 
and  requirements  for  membership  in  its 
articles,  bylaws,  constitution  or  other 
formal  organizational  documents; 

(3)  Makes  its  articles,  bylaws, 
constitution  or  other  formal 
organizational  documents  available  to 
its  members; 

(4)  Expressly  solicits  persons  to 
become  members; 

(5)  Expressly  acknowledges  the 
acceptance  of  membership,  such  as  by 
sending  a  membership  card  or  including 
the  member's  name  on  a  membership 
newsletter  list;  and 


[6)  Is  not  organized  primarily  for  the 
purpose  of  influencing  the  nomination 
for  election,  or  election,  of  any 
individual  for  Federal  office. 

(f)  Definition  of  members.  For 
purposes  of  this  section,  the  term 
members  includes  all  persons  who  are 
currently  satisfying  the  requirements  for 
membership  in  a  membership 
organization,  affirmatively  accept  the 
membership  organization's  invitation  to 
become  a  member,  and  either: 

(1)  Have  some  significant  financial 
attachment  to  the  membership 
organization,  such  as  a  significant 
investment  or  ownership  stake;  or 
'    (2)  Pay  membership  dues  at  least 
annually,  of  a  specific  amount 
predetermined  by  the  organization;  or 

(3)  Have  a  significant  organizational 
attachment  to  the  membership 
organization  that  includes:  Affirmation 
of  membership  on  at  least  an  annual 
basis  and  direct  participatory  rights  in 
the  governance  of  the  organization.  For 
example,  such  rights  could  include  the 
right  to  vote  directly  or  indirectly  for  at 
least  one  individual  on  the  membership 
organization's  highest  governing  board; 
the  right  to  vote  on  policy  questions 
where  the  highest  governing  body  of  the 
membership  organization  is  obligated  to 
abide  by  the  results;  the  right  to  approve 
the  organization's  annual  budget;  or  the 
right  to  participate  directly  in  similar 
aspects  of  the  organization's 
governance. 

(g)  Additional  considerations  in 
determining  membership. 
Notwithstanding  the  requirements  of 
paragraph  (f)  of  this  section,  the 
Commission  may  determine,  on  a  case- 
by-case  basis,  that  persons  who  do  not 
precisely  meet  the  requirements  of  the 
general  rule,  but  have  a  relatively 
endiuing  and  independently  significant 
financial  or  organizational  attachment  to 
the  organization,  may  be  considered 
members  for  piuposes  of  this  section. 
For  example,  student  members  who  pay 
a  lower  amoimt  of  dues  while  in  school, 
long  term  dues  paying  members  who 
qualify  for  lifetime  membership  status 
with  little  or  no  dues  obligation,  and 
retired  members  may  be  considered 
members  of  the  organization. 

(h)  Members  of  focal  unions. 
Notwithstanding  the  requirements  of 
paragraph  (f)  of  this  section,  members  of 
a  local  union  are  considered  to  be 
members  of  any  national  or 
international  union  of  which  the  local 
union  is  a  part  and  of  any  federation 
with  which  the  local,  national,  or 
international  union  is  affiliated. 

(i)  National  federation  structures.  In 
the  case  of  a  membership  organization 
that  has  a  national  federation  structure 
or  has  several  levels,  including,  for 


example,  national,  state,  regional  and/or 
local  affiliates,  a  person  who  qualifies  as 
a  member  of  any  entity  within  the 
federation  or  of  any  affiliate  by  meeting 
the  requirements  of  paragraphs  {f)(l), 
(2),  or  (3)  of  this  section  shall  also 
qualify  as  a  member  of  all  affiliates  for 
purposes  of  paragraphs  (d)  through  (h) 
of  this  section.  The  factors  set  forth  at 
11  CFR  100.5(g)(2).  (3)  and  (4)  shall  be 
used  to  determine  whether  entities  are 
affiliated  for  purposes  of  this  paragraph. 

(j)  Non-applicability  of  state  law  in 
determining  status  of  membership 
organizations.  The  status  of  a 
membership  organization,  and  of 
members,  for  piuposes  of  this  section, 
shall  be  determined  pursuant  to 
paragraphs  (d)  through  (i)  of  this  section 
and  not  by  provisions  of  state  law 
governing  unincorporated  associations, 
trade  associations,  cooperatives, 
corporations  without  capital  stock,  or 
labor  organizations. 

(k)  Definition  of  election.  For 
purposes  of  this  section,  election  means 
two  separate  processes  in  a  calendar 
year,  to  each  of  which  the  $2,000 
threshold  described  above  applies 
separately.  The  first  process  is 
comprised  of  all  primary  elections  for 
Federal  office,  whenever  and  wherever 
held;  the  second  process  is  comprised  of 
all  general  elections  for  Federal  office, 
whenever  and  wherever  held.  The  term 
election  shall  also  include  each  special 
election  held  to  fill  a  vacancy  in  a 
Federal  office  (11  CFR  100.2(f))  or  each 
runoff  election  (11  CFR  100.2(d)). 
•  (1)  Definition  of  corporation.  For 
purposes  of  this  section,  corporation 
means  any  separately  incorporated 
entity,  whether  or  not  affiliated. 

(m)  Reporting.  When  the  aggregate 
costs  under  this  section  exceed  $2,000 
per  election,  all  costs  of  the 
communication(s)  shall  be  reported  on 
the  filing  dates  specified  in  11  CFR 
104.6,  and  shall  include  the  total 
amount  expended  for  each  candidate 
supported. 

§  100.135    Use  of  a  volunteer's  real  or 
personal  property. 

No  expenditure  results  where  an 
individual,  in  the  course  of  volunteering 
personal  services  on  his  or  her 
residential  premises  to  any  candidate  or 
political  committ^  of  a  political  party, 
provides  the  use  of  his  or  her  real  or 
personal  property  to  such  candidate  for 
candidate-related  activity  or  to  such 
political  committee  of  a  political  party 
for  party-related  activity.  For  the 
purposes  of  this  section,  an  individual's 
residential  premises  shall  include  a 
recreation  room  in  a  residential  complex 
where  the  individual  volunteering 
services  resides,  provided  that  the  room 
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is  available  for  use  without  regard  to 
political  affiliation.  A  nominal  fee  paid 
by  such  individual  for  the  use  of  such 
room  is  not  an  expenditure. 

§  1 00.1 36    Use  of  a  church  or  a  community 
room. 

No  expenditure  results  where  an 
individual,  in  the  course  of  volunteering 
personal  services  to  any  candidate  or 
political  committee  of  a  political  party, 
obtains  the  use  of  a  church  or 
community  room  and  provides  such 
room  to  any  candidate  for  candidate- 
related  activity  or  to  any  political 
committee  of  a  political  party  for  party- 
related  activity,  provided  that  the  room 
is  used  on  a  regular  basis  by  members 
of  the  community  for  noncommercial 
purposes  and  the  room  is  available  for 
use  by  members  of  the  community 
without  regard  to  political  affiliation.  A 
nominal  fee  paid  by  such  individual  for 
the  use  of  such  room  is  not  an 
expenditure. 

§  1 00.1 37    Invitations,  food,  and  beverages. 

The  cost  of  invitations,  food,  and 
beverages  is  not  an  expenditure  where 
such  items  are  voluntarily  provided  by 
an  individual  in  rendering  voluntary 
personal  services  on  the  individual's 
residential  premises  or  in  a  church  or 
community  room  as  specified  at  11  CFR 
100.106  and  100.107  to  a  candidate  for 
candidate-related  activity  or  to  a 
political  committee  of  a  political  party 
for  party-related  activity,  to  the  extent 
that:  The  aggregate  value  of  such 
invitations,  food  and  beverages 
provided  by  the  individual  on  behalf  of 
the  candidate  does  not  exceed  $1,000 
with  respect  to  any  single  election;  and 
on  behalf  of  all  political  conunittees  of 
each  political  party  does  not  exceed 
$2,000  in  any  calendar  year. 

§  1 00.1 38    Sale  of  food  and  beverages  by 
vendor. 

The  sale  of  any  food  or  beverage  by 
a  vendor  (whether  incorporated  or  not) 
for  use  in  a  candidate's  campaign,  or  for 
use  by  a  political  committee  of  a 
political  party,  at  a  charge  less  thdn  the 
normal  or  comparable  commercial 
charge,  is  not  an  expenditure,  provided 
that  the  charge  is  at  least  equal  to  the 
cost  of  such  food  or  beverage  to  the 
vendor,  to  the  extent  that:  The  aggregate 
value  of  such  discount  given  by  the 
vendor  on  behalf  of  any  single  candidate 
does  not  exceed  $1 ,000  with  respect  t6 
any  single  election;  and  on  behalf  of  all 
political  committees  of  each  political 
party  does  not  exceed  $2,000  in  a 
calendar  year. 


§  1 00.1 39    Unreimbursed  payment  for 
transportation  and  subsistence  expenses. 

(a)  Transportation  expenses.  Any 
unreimbursed  payment  for 
transportation  expenses  incurred  by  any 
individual  on  behalf  of  any  candidate  or 
political  committee  of  a  political  party 
is  not  an  expenditure  to  the  extent  that: 

(1)  The  aggregate  value  of  the 
payments  made  by  such  individual  on 
behalf  of  a  candidate  does  not  exceed 
$1,000  with  respect  to  a  single  election; 
and 

(2)  On  behalf  of  all  political 
committees  of  each  political  party  does 
not  exceed  $2,000  in  a  calendar  year. 

(b)  Subsistence  expenses.  Any 
unreimbursed  payment  from  a 
volunteer's  personal  funds  for  usual  and 
normal  subsistence  expenses  incident  to 
volunteer  activity  is  not  an  expenditure. 

§  100.140    Slate  cards  and  sample  ballots. 

The  payment  by  a  State  or  local 
conunittee  of  a  political  party  of  the 
costs  of  preparation,  display,  or  mailing 
or  other  distribution  incurred  by  such 
committee  with  respect  to  a  printed 
slate  card,  sample  ballot,  palm  card,  or 
other  printed  listing(s)  of  three  or  more 
candidates  for  any  public  office  for 
which  an  election  is  held  in  the  State  in 
which  the  committee  is  organized  is  not 
an  expenditure.  The  payment  of  the 
portion  of  such  costs  allocable  to 
Federal  candidates  must  be  made  from 
funds  subject  to  the  limitations  and 
prohibitions  of  the  Act.  If  made  by  a 
political  party  committee,  such 
payments  shall  be  reported  by  that 
committee  as  disbursements,  but  need 
not  be  allocated  in  committee  reports  to 
specific  candidates.  This  exemption 
shall  not  apply  to  costs  incurred  by  such 
a  committee  with  respect  to  the 
preparation  and  display  of  listings  made 
on  broadcasting  stations,  or  in 
newspapers,  magazines,  and  similar 
types  of  general  public  political 
advertising  such  as  billboards. 

§  1 00.1 41    Payment  by  corporations  artd 
labor  organizations. 

Any  payment  made  or  obligation 
incurred  by  a  corporation  or  labor 
organization  is  not  an  expenditure  if 
under  the  provisions  of  11  CFR  part  114 
such  payment  or  obligation  would  not 
constitute  an  expenditure  by  the 
corporation  or  labor  organization. 

§100.142    Banic  loans. 

(a)  General  provisions.  Repayment  of 
a  loan  of  money  to  a  candidate  or  a 
political  committee  by  a  State  bank,  a 
federally  chartered  depository 
institution  (including  a  national  bank) 
or  a  depository  institution  whose 
deposits  and  accounts  are  insured  by 


the  Federal  Deposit  Insurance 
Corporation  or  the  National  Credit 
Union  Administration  is  not  an 
expenditure  by  the  lending  institution  if 
such  loan  is  made  in  accordance  with 
applicable  banking  laws  and  regulations 
and  is  made  in  the  ordinary  course  of 
business.  A  loan  will  be  deemed  to  be 
made  in  the  ordinary  course  of  business 
if  it: 

(1)  Bears  the  usual  and  customary 
interest  rate  of  the  lending  institution 
for  the  category  of  loan  involved; 

(2)  Is  made  on  a  basis  that  assures 
repayment; 

(3)  Is  evidenced  by  a  written 
instrument;  and 

(4)  Is  subject  to  a  due  date  or 
amortization  schedule. 

(b)  Reporting.  Such  loans  shall  be 
reported  by  the  political  committee  in 
accordance  with  11  CFR  104.3(a)  and 
(d). 

(c)  Endorsers  and  guarantors.  Each 
endorser  or  guarantor  shall  be  deemed 
to  have  contributed  that  portion  of  the 
total  amount  of  the  loan  for  which  he  or 
she  agreed  to  be  liable  in  a  written 
agreement,  except  that,  in  the  event  of 

a  signature  by  the  candidate's  spouse, 
the  provisions  of  11  CFR  100.52(b)(4) 
shall  apply.  Any  reduction  in  the 
unpaid  balance  of  the  loan  shall  reduce 
proportionately  the  amount  endorsed  or 
guaranteed  by  each  endorser  or 
guarantor  in  such  written  agreement.  In 
the  event  that  the  loan  agreement  does 
not  stipulate  the  portion  of  the  loan  for 
which  each  endorser  or  guarantor  is 
liable,  the  loan  shall  be  considered  an 
expenditure  by  each  endorser  or 
guarantor  in  the  same  proportion  to  the 
unpaid  balance  that  each  endorser  or 
guarantor  bears  to  the  total  number  of 
endorsers  or  guarantors. 

(d)  Overdrafts.  For  the  purpose  of  this 
section,  repayment  of  an  overdraft  made 
on  a  checking  or  savings  account  of  a 
political  committee  shall  be  considered 
an  expenditure  unless: 

(1)  The  overdraft  is  made  on  an 
account  that  is  subject  to  automatic 
overdraft  protection;  and 

(2)  The  overdraft  is  subject  to  a 
definite  interest  rate  and  a  definite 
repayment  schedule. 

(e)  Madd  on  a  basis  that  assures 
repayment.  A  loan,  including  a  line  of 
credit,  shall  be  considered  made  on  a 
basis  that  assures  repayment  if  it  is 
obtained  using  either  of  the  sources  of 
repayme^it  described  in  paragraphs 
(e)(1)  or  (2)  of  this  section,  or  a 
combination  of  paragraphs  (e)(1)  or  (2) 
of  this  section: 

(l)(i)  The  lending  institution  making 
the  loan  has  perfected  a  security  interest 
in  collateral  owned  by  the  candidate  or 
political  committee  receiving  the  loan; 
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the  fair  market  value  of  the  collateral  is 
equal  to  or  greater  than  the  loan  amoimt 
and  any  senior  liens  as  determined  on 
the  date  of  the  loan;  and  the  candidate 
or  political  committee  provides 
documentation  to  show  that  the  lending 
institution  has  a  perfected  security 
interest  in  the  collateral.  Sources  of 
collateral  include,  but  are  not  limited  to, 
ownership  in  real  estate,  personal 
property,  goods,  negotiable  instruments, 
certificates  of  deposit,  chattel  papers, 
stocks,  accounts  receivable  and  cash  on 
deposit. 

(ii)  Amounts  guaranteed  by  secondary 
sources  of  repayment,  such  as 
guarantors  and  cosigners,  shall  not 
exceed  the  contribution  limits  of  1 1  CFR 
part  110  or  contravene  the  prohibitions 
of  11  CFR  110.4,  part  114  and  part  115; 
or 

(2)  The  lending  institution  making  the 
loan  has  obtained  a  written  agreement 
whereby  the  candidate  or  political 
committee  receiving  the  loan  has 
pledged  future  receipts,  such  as  public 
financing  payments  under  11  CFR  part 
9001  through  part  9012  or  part  9031 
through  part  9039,  contributions,  or 
interest  income,  provided  that: 

(i)  The  amount  of  the  loan(s)  obtained 
the  basis  of  such  funds  does  not  exceed 
the  amount  of  pledged  funds; 

(ii)  Loan  amounts  are  based  on  a 
reasonable  expectation  of  the  receipt  of 
pledged  funds.  To  that  end,  the 
candidate  or  political  committee  must 
furnish  the  lending  institution 
documentation,  i.e.,  cash  flow  charts  or 
other  financial  plans,  that  reasonably 
establish  that  such  future  funds  will  be 
available; 

(iii]  A  separate  depository  accoimt  is 
established  at  the  lending  institution  or 
the  lender  obtains  an  assignment  from 
the  candidate  or  political  committee  to 
access  funds  in  a  committee  account  at 
another  depository  institution  that 
meets  the  requirements  of  11  CFR  103.2. 
and  the  committee  has  notified  the  other 
institution  of  this  assignment; 

(iv)  The  loan  agreement  requires  the 
deposit  of  the  public  financing 
pajnnaents,  contributions,  interest  or 
other  income  pledged  as  collateral  into 
the  separate  depository  account  for  the 
purpose  of  retiring  the  debt  according  to 
the  repayment  requirements  of  the  loan; 
and 

(v)  In  the  case  of  public  financing 
payments,  the  borrower  authorizes  the 
Secretary  of  the  Treasury  to  directly 
deposit  the  payments  into  the 
depository  account  for  the  purpose  of 
retiring  the  debt. 

(3)  If  the  requirements  set  forth  in 
paragraph  (e)  of  this  section  are  not  met, 
the  Coitunission  will  consider  the 
totality  of  circumstances  on  a  case-by- 


case  basis  in  determining  whether  a 
loan  was  made  on  a  basis  that  assures 
repayment. 

(f)  This  section  shall  not  apply  to 
loans  described  in  11  CFR  100.73  and 
100.114. 

§  100.143    Brokerage  loans  and  lines  of 
credit  to  candidates. 

Repayment  of  a  loan  of  money 
derived  from  an  advance  on  a 
candidate's  brokerage  account,  credit 
card,  home  equity  line  of  credit,  or  other 
line  of  credit  available  to  the  candidate, 
as  described  in  11  CFR  100.73,  is  not  an 
expenditure. 

S 1 00.1 44    Office  building  for  State,  local, 
or  district  party  committees  or 
organizations. 

A  payment,  distribution,  loan, 
advance,  or  deposit  of  money  or 
anything  of  value,  made  by,  or  on  behalf 
of,  a  State,  local,  or  district  party 
committee  or  organization  for  the 
purchase  or  construction  of  an  office 
building  in  accordance  with  11  CFR 
300.35  is  not  an  expenditure. 

§  1 00.1 45    Legal  or  accounting  services  to 
political  party  committees. 

Legal  or  accounting  services  rendered 
to  or  on  behalf  of  any  political 
committee  of  a  political  party  are  not 
expenditures  if  the  person  paying  for 
such  services  is  the  regular  employer  of 
the  individual  rendering  the  services 
and  such  services  are  not  attributable  to 
activities  that  directly  further  the 
election  of  any  designated  candidate  for 
Federal  office.  For  purposes  of  this 
section,  a  partnership  shall  be  deemed 
to  be  the  regular  employer  of  a  partner. 
Amounts  paid  by  the  regular  employer 
for  such  services  shall  be  reported  by 
the  committee  receiving  such  services  in 
accordance  with  11  CFR  104.3(h). 

§  1 00.1 46    Legal  or  accounting  services  to 
ottier  political  committees. 

Legal  or  accounting  services  rendered 
to  or  on  behalf  of  an  authorized 
committee  of  a  candidate  or  any  other 
political  committee  are  not  expenditures 
if  the  person  paying  for  such  services  is 
the  regular  employer  of  the  individual 
rendering  such  services  and  if  the 
services  are  solely  to  ensure  compliance 
with  the  Act  or  26  U.S.C.  9001  et  seq. 
and  9032  et  seq.  For  purposes  of  this 
section,  a  partnership  shall  be  deemed 
to  be  the  regular  employer  of  a  partner. 
Amounts  paid  by  the  regular  employer 
for  these  services  shall  be  reported  by 
the  committee  receiving  such  services  in 
accordance  with  11  CFR  104.3(h). 
Expenditures  for  these  services  by  a 
candidate  certified  to  receive  Primary 
Matching  Fimds  under  1 1  CFR  part 
9034  do  not  count  against  such 


candidate's  expenditure  limitations 
under  11  CFR  part  9035  or  11  CFR 
110.8.  Unless  paid  for  with  federal 
funds  received  pursuant  to  11  CFR  part 
9005,  disbursements  for  these  services 
by  a  candidate  who  is  certified  to 
receive  payments  from  the  Presidential 
Election  Campaign  Fund  under  1 1  CFR 
part  9005  do  not  count  against  that 
candidate's  expenditure  limitations 
under  11  CFR  110.8. 

§  1 00.1 47    Volunteer  activity  for  party 
committees. 

The  payment  by  a  state  or  local 
committee  of  a  political  party  of  the 
costs  of  campaign  materials  (such  as 
pins,  bumper  stickers,  handbills, 
brochures,  posters,  party  tabloids  or 
newsletters,  and  yard  signs)  used  by 
such  committee  in  connection  with 
volunteer  activities  on  behalf  of  any 
nominee(s)  of  such  party  is  not  an 
expenditure,  provided  that  the 
following  conditions  are  met: 

(a)  Exemption  does  not  apply  to 
general  public  communications  or 
political  advertising.  Such  payment  is 
not  for  costs  incurred  in  coimection 
with  any  broadcasting,  newspaper, 
magazine,  billboard,  direct  mail,  or 
similar  type  of  general  public 
communication  or  political  advertising. 
For  the  purposes  of  this  paragraph,  the 
term  direct  mail  means  any  maiiing(s) 
by  a  commercial  vendor  or  any 
mailing(s)  made  from  commercial  lists. 

(b)  Allocation.  The  portion  of  the  cost 
of  such  materials  allocable  to  Federal 
candidates  is  paid  from  contributions 
subject  to  the  limitations  and 
prohibitions  of  the  Act. 

(c)  Contributions  designated  for 
Federal  candidates.  Such  payment  is 
not  made  from  contributions  designated 
by  the  donor  to  be  spent  on  behalf  of  a 
particular  candidate  or  candidates  for 
Federal  office.  For  purposes  of  this 
paragraph,  a  contribution  shall  not  be 
considered  a  designated  contribution  if 
the  party  committee  disbursing  the 
funds  makes  the  final  decision  regarding 
which  candidate(s)  shall  receive  the 
benefit  of  such  disbursement. 

(d)  Distribution  of  materials  by 
volunteers.  Such  materials  are 
distributed  by  volunteers  and  not  by 
commercial  or  for-profit  operations.  For 
the  purposes  of  this  paragraph, 
payments  by  the  party  organization  for- 
travel  and  subsistence  or  customary 
token  payments  to  volunteers  do  not 
remove  such  individuals  from  the 
volunteer  category. 

Ce)  Reporting,  if  made  by  a  political 
party  committee,  such  payments  shall 
be  reported  by  that  committee  as 
disbursements,  in  accordance  with  11 
CFR  104.3,  but  need  not  be  allocated  to 
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specific  candidates  in  committee 
reports. 

(f)  State  candidates  and  their 
campaign  committees.  Payments  by  a 
State  candidate  or  his  or  her  campaign 
committee  to  a  State  or  local  political 
party  committee  for  the  State 
candidate's  share  of  expenses  for  such 
campaign  materials  are  not 
expenditiires.  provided  the  amount  paid 
by  the  State  candidate  or  his  or  her 
committee  does  not  exceed  his  or  her 
proportionate  share  of  the  expenses. 

(g)  Exemption  not  applicable  to 
campaign  materials  purchased  by 
national  party  committees.  Campaign 
materials  purchased  by  the  national 
committee  of  a  political  party  and 
delivered  to  a  State  or  local  party 
committee,  or  materials  purchased  with 
funds  donated  by  the  national 
committee  to  such  State  or  local 
committee  for  the  purchase  of  such 
materials,  shall  not  qualify  under  this 
exemption.  Rather,  the  cost  of  such 
materials  shall  be  subject  to  the 
limitations  of  2  U.S.C.  441a(d)  and  11 
CFR  110.7. 

1100.148    Volunteer  activity  for  candidate. 

1 1  The  payment  by  a  candidate  for  any 
public  office  (including  State  or  local 
office),  or  by  such  candidate's 
authorized  committee,  of  the  costs  of 
that  candidate's  campaign  materials  that 
include  information  on  or  any  reference 
to  a  candidate  for  Federal  office  and  that 
are  used  in  connection  with  volunteer 
activities  (such  as  pins,  bumper  stickers, 
handbills,  brochures,  posters,  and  yard 
signs)  is  not  an  expenditure  on  behalf  of 
such  candidate  for  Federal  office, 
provided  that  the  payment  is  not  for  the 
use  of  broadcasting,  newspapers, 
magazines,  billboards,  direct  mail  or 
similar  types  of  general  public 
communication  or  political  advertising. 
The  payment  of  the  portion  of  the  cost 
of  such  materials  allocable  to  Federal 
candidates  shall  be  made  from 
contributions  subject  to  the  limitations 
and  prohibitions  of  the  Act.  For 
purposes  of  this  section,  the  term  direct 
mail  means  mailings  by  commercial 
vendors  or  mailings  made  from  lists  that 
were  not  developed  by  the  candidate. 

§  1 00.1 49    Voter  registration  and  get-out- 
the-vote  activities  for  Presidential 
candidates  ("coattails"  exception). 

The  payment  by  a  State  or  local 
committee  of  a  political  party  of  the 
costs  of  voter  registration  and  get-out- 
the-vote  activities  conducted  by  such 
committee  on  behalf  of  the  Presidential 
and  Vice  Presidential  nominee(s)  of  that 
party  is  not  an  expenditure  for  the 
purpose  of  influencing  the  election  of 


such  candidates  provided  that  the 
following  conditions  are  met: 

(a)  Exemption  not  applicable  to 
general  public  communication  or 
political  advertising.  Such  payment  is 
not  for  the  costs  incurred  in  connection 
with  any  broadcasting,  newspaper, 
magazine,  billboard,  direct  mail,  or 
similar  type  of  general  public 
communication  or  political  advertising. 
For  purposes  of  this  paragraph,  the  term 
direct  mail  means  any  mailing(s)  by  a 
commercial  vendor  or  any  mailing(s) 
made  from  commercial  lists. 

(b)  Allocation.  The  portion  of  the 
costs  of  such  activities  allocable  to 
Federal  candidates  is  paid  from 
contributions  subject  to  the  limitations 
and  prohibitions  of  the  Act. 

(c)  Contributions  designated  for 
Federal  candidates.  Such  payment  is 
not  made  from  contributions  designated 
to  be  spent  on  behalf  of  a  particular 
candidate  or  candidates  for  Federal 
office.  For  the  purposes  of  this 
paragraph,  a  contribution  shall  not  be 
considered  a  designated  contribution  if 
the  party  committee  disbursing  the 
funds  makes  the  final  decision  regarding 
which  candidate{s)  shall  receive  the 
benefit  of  such  disbursement. 

(d)  References  to  House  or  Senate 
candidates.  For  purposes  of  this  section, 
if  such  activities  include  references  to 
any  candidate(s)  for  the  House  or 
Senate,  the  costs  of  such  activities  that 
are  allocable  to  that  candidate(s)  shall 
be  an  expenditure  on  behalf  of  such 
candidate{s)  unless  the  mention  of  such 
candidate(s)  is  merely  incidental  to  the 
overall  activity. 

(e)  Phone  banks.  For  purposes  of  this 
section,  payment  of  the  costs  incurred 
in  the  use  of  phone  banks  in  connection 
with  voter  registration  and  get-out-the- 
vote  activities  is  not  an  expenditure 
when  such  phone  banks  are  operated  by 
volunteer  workers.  The  use  of  paid 
professionals  to  design  the  phone  bank 
system,  develop  calling  instructions  and 
train  supervisors  is  permissible.  The 
payment  of  the  costs  of  such 
professional  services  is  not  an 
expenditure  but  shall  be  reported  as  a 
disbursement  in  accordance  with  1 1 
CFR  104.3  if  made  by  a  political 
committee. 

(f)  Reporting  of  payments  for  voter 
registration  and  get-out-the-vote 
activities.  If  made  by  a  political 
committee,  such  payments  for  voter 
registration  and  get-out-the-vote 
activities  shall  be  reported  by  that 
committee  as  disbursements,  in 
accordance  with  11  CFR  104.3  but  such 
payments  need  not  be  allocated  to 
specific  candidates  in  committee  reports 
except  as  provided  in  paragraph  (d)  of 
this  section. 


(g)  Exemption  not  applicable  to 
donations  by  a  national  committee  of  a 
political  party  to  a  State  or  local  paiiy 
committee  for  voter  registration  and  get- 
out-the-vote  activities.  Payments  made 
from  funds  donated  by  a  national 
coihmittee  of  a  political  party  to  a  State 
or  local  party  committee  for  voter 
registration  and  get-out-the-vote 
activities  shall  not  qualify  under  this 
exemption.  Rather,  such  funds  shall  be 
subject  to  the  fimitations  of  2  U.S.C. 
441a(d)  and  11  CFR  110.7. 

§100.150    Ballot  access  fees. 

Amoimts  transferred  by  a  party 
committee  to  another  party  committee 
or  payments  made  to  the  appropriate 
State  official  of  fees  collected  from 
candidates  or  their  authorized 
committees  as  a  condition  of  ballot 
access  are  not  expenditures.    ' 

f  100.1 51    Recounts. 

A  purchase,  payment,  distribution, 
loan,  advance,  or  deposit  of  money  or 
anything  of  value  made  with  respect  to 
a  recoimt  of  the  results  of  a  Federal 
election,  or  an  election  contest 
conceminga  Federal  election,  is  not  an 
expenditure  except  that  the  prohibitions 
of  11  CFR  110.4(a)  and  part  114  apply. 

§  1 00.1 52    Fundraising  costs  for 
Presidential  candidates. 

(a)  Costs  incurred  in  connection  with 
the  solicitation  of  contributions.  Any 
costs  incurred  by  a  candidate  or  his  or 
her  authorized  committee(s)  in 
coimection  with  the  solicitation  of 
contributions  are  not  expenditures  if 
incurred  by  a  candidate  who  has  been 
certified  to  receive  Presidential  Primary 
Matching  Fund  Payments,  or  by  a 
candidate  who  has  been  certified  to 
receive  general  election  public  financing 
under  26  U^S.C.  9004  and  who  is 
soliciting  contributions  in  accordance 
with  26  U.S.C.  9003(b)(2)  or  9003(c)(2) 
to  the  extent  that  the  aggregate  of  such 
costs  does  not  exceed  20  percent  of  the 
expenditure  limitation  applicable  to  the 
candidate.  These  costs  shall,  however, 
be  reported  as  disbursements  pursuant 
toll  CFR  part  104. 

(b)  Definition  of  in  connection  with 
the  solicitation  of  contributions.  For  a 
candidate  who  has  been  certified  to 
receive  general  election  public  financing 
under  26  U.S.C.  9004  and  who  is 
soliciting  contributions  in  accordance 
with  26  U.S.C.  9003(b)(2)  or  9003(c)(2), 
j'n  connection  with  the  solicitation  of 
contributions  means  any  cost  reasonably 
related  to  fundraising  activity,  including 
the  costs  of  printing  and  postage,  the 
production  of  and  space  or  air  time  for, 
advertisements  used  for  fundraising, 
and  the  costs  of  meals,  beverages,  and 
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other  costs  associated  with  a  fimdraising 
reception  or  dinner. 

(c)  Limitation  on  costs  that  may  be 
exempted.  For  a  candidate  who  has 
been  certified  to  receive  Presidential 
Primary  Matching  Fund  Payments,  the 
costs  that  may  be  exempted  as 
fundraising  expenses  under  this  section 
shall  not  exceed  20%  of  the  overall 
expenditure  limitation  under  1 1  CFR 
9035.1,  and  shall  equal  the  total  of: 

(1)  All  amounts  excluded  from  the 
state  expenditure  Hmitations  for  exempt 
fundraising  activities  under  11  CFR 
110.8(c)(2),  plus 

(2)  An  amount  of  costs  that  would 
otherwise  be  chargeable  to  the  overall 
expenditure  limitation  but  that  are  not 
chargeable  to  any  state  expenditure 
limitation,  such  as  salary  and  travel 
expenses.  See  11  CFR  106.2. 

§  100.153    Routine  living  expenses. 

Payments  by  a  candidate  from  his  or 
her  personal  funds,  as  defined  at  11  CFR 
110.10(b),  for  the  candidate's  routine 
hving  expenses  that  would  have  been 
inciured  without  candidacy,  including 
the  cost  of  food  and  residence,  are  not 
expenditures.  Payments  for  such 
expenses  by  a  member  of  the 
candidate's  family  as  defined  in  11  CFR 
113.1(g)(7),  are  not  expenditiires  if  the 
payments  are  made  from  an  account 
jointly  held  with  the  candidate,  or  if  the 
expenses  were  paid  by  the  family 
member  before  the  candidate  became  a 
candidate. 

f  100.1 54    Cendidate  debates. 

Funds  used  to  defray  costs  incurred  in 
staging  candidate  debates  in  accordance 
with  the  provisions  of  11  CFR  110.13 
and  114.4(f)  are  not  expenditiires. 

Dated:  June  10,  2002. 
David  M.  Mason, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  02-14902  Filed  6-13-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Docket  No.  2001-NM-74-AO] 
RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200,  -200PF,  -200CB.  and 
-300  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757-200,  -200PF. 
-200CB,  and  -300  series  airplanes.  This 
proposal  would  require  inspection  for 
damage  of  the  W2800  wire  bundle 
insulation,  wire  conductor,  the  wire 
bundle  clamp  bracket,  and  the 
BACC10GU( )  clamp,  and  repair  or 
replacement  with  new  or  serviceable 
parts,  if  necessary.  This  proposal  also 
would  require  installation  of  spacers 
between  the  clamp  and  the  bracket.  This 
action  is  necessary  to  prevent  contact 
between  the  power  feeder  wires  of  the 
auxiliary  power  unit  (APU)  and  the 
clamp  bracket  aft  of  the  STA  1720 
bulkhead  due  to  chafing  damage  of  the 
Adel  clamp  and  "L"  shaped  bracket, 
which  could  result  in  electrical  arcing 
and  fire,  or  loss  of  electrical  power  in 
the  airplane. 

DATES:  Conunents  must  be  received  by 
July  29,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
74-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-74-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elias  Nastiopoulos,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1279:  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-74-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-74-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
regarding  a  Boeing  757-200  series 
airplane  indicating  that,  during  a 
structural  inspection  of  the  generator 
power  feeder  (GPF)  wires  for  the 
auxiliary  power  unit  (APU),  chafing 
damage  was  detected  on  the  Adel  clamp 
and  the  "L"  shaped  bracket.  The  clamp 
and  bracket  support  the  wires  that  are 
located  jiist  aft  of  the  pressiue  seal 
fitting  at  the  STA  1720  bulkhead.  As  a 
result  of  that  finding,  the  operator  that 
submitted  the  report  inspected  seven 
additional  Model  757  series  airplanes  in 
its  fleet  for  chafing  damage.  The  report 
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also  indicated  that  the  GPF  wires  of  four 
of  the  seven  airplanes  had  been  either 
repaired  or  repositioned.  Electrical 
contact  between  the  power  feeder  wires 
of  the  APU  and  the  clamp  bracket  aft  of 
the  STA  1720  bulkhead  due  to  chafing 
damage  of  the  Adel  clamp  and  "L" 
shaped  bracket,  if  not  corrected,  could 
result  in  electrical  arcing  and  fire  or  loss 
of  electrical  power  in  the  airplane. 

Explanation  of  Relevant  Service 
Information 

[I  The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-24-0089 
(for  Model  757-200  series  airplanes) 
and  Boeing  Service  Bulletin  757-24- 
0090  (for  Model  757-300  series 
airplanes),  both  dated  March  15,  2001. 
The  service  bulletins  describe 
procedures  for  a  general  visual 
inspection  for  damage  of  the  W2800 
wire  bundle  insulation,  wire  conductor, 
the  wire  bundle  clamp  bracket,  and  the 
BACClOGU( )  clamp,  and  repair  or 
replacement  with  new  or  serviceable 
parts,  if  necessary.  The  service  bulletins 
also  describe  procedures  for  installing 
spacers  between  the  clamp  and  the 
bracket  and  ensuring  that  there  is  0.25- 
inch  minimum  clearance  between  the 
wire  bundle  and  the  aft  edge  of  the 
bracket.  Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously. 

Similar  Models 

The  installation  of  the  GPF  wires  for 
the  APU  on  certain  Boeing  Model  757- 
200PF  series  airplanes  is  similar  to  that 
installed  on  certain  Boeing  Model  757- 
200.  -200CB,  and  certain  Model  757- 
300  series  airplanes.  Therefore,  all  of 
these  models  may  be  subject  to  the  same 
imsafe  condition. 

Cost  Impact 

J I  There  are  approximately  934  Boeing 
Model  757-200,  -200PF,  -200CB,  and 
-300  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  595  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection 
and  installation  of  spacers,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu. 


Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $35,700,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  ^mend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINES3 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


$39.13    [Anjended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-74-AD. 

Applicability:  Model  757-200.  -200PF, 
-200CB,  and  -500  series  airplanes,  as  listed 
in  Boeing  Service  Bulletin  757-24-0089  and 
Boeing  Service  Bulletin  757-24-0090.  both 
dated  March  15.  2001.  as  applicable; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  contact  between  the 
power  feeder  wires  of  the  auxiliary'  power 
unit  (APU)  and  the  clamp  bracket  aft  of  STA 
1720  bulkhead  due  to  chafing  damage  of  the 
Adel  clamp  and  "L"  shaped  bracket,  which 
could  result  in  electrical  arcing  and  fire  or 
loss  of  electrical  power  in  the  airplane; 
accomplish  the  following: 

Inspection  and  Repair  of  Any  Damage 

(a)  Within  15  months  after  the  effective 
date  of  this  AD,  perform  a  general  visual 
inspection  for  damage  of  the  W2800  wire 
bundle  insulation,  wire  conductor,  the  wire 
bundle  clamp  bracket,  and  the 
BACClOGU(  )  clamp:  per  Boeing  Service 
Bulletin  757-24-0089  (for  Boeing  Model 
757-200  series  airplanes)  or  Boeing  Ser\'ice 
Bulletin  757-24-0090  (for  Boeing  Model 
757-300  series  airplanes),  both  dated  March 
15,  2001,  as  applicable.  If  no  damage  is 
detected:  Before  further  flight,  install  spacers 
and  ensure  that  there  is  0.25-inch  minimum 
clearance  between  the  wire  bundle  and  aft 
edge  of  the  bracket,  per  the  applicable  service 
bulletin. 

(1)  If  any  damage  to  the  wire  bundle 
insulation  or  the  wire  conductor  is  detected; 
Before  further  flight,  repair  the  damage  per 
the  applicable  service  bulletin,  install 
spacers,  and  ensure  that  there  is  0.25-inch 
minimum  clearance  between  the  wire  bundle 
and  aft  edge  of  the  bracket;  per  the  applicable 
service  bulletin. 

(2)  If  any  damage  to  the  wire  bundle  clamp 
bracket  or  the  BACC10GU( )  clamp  is 
detected:  Before  further  flight,  replace  the 
clamp  bracket  and  the  clamp  with  new  or 
serviceable  parts,  install  spacers,  and  ensure 
that  there  is  0.25-inch  minimum  clearance 
between  the  wires  bundle  and  aft  edge  of  the 
bracket:  per  the  applicable  ser\'ice  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
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visual  examination  of  an  interiojor  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton,  Washington,  on  June  7, 
2002. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15106  Filed  6-13-02;  8:45  am) 

BIUJNQ  CODE  4910-13-P 


DEPARTME»IT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

Airspace  Docket  No.  Ofr-AAL-03 
RIN2120-AA66 

Proposed  Modification  and  Revocation 
of  Federal  Airways;  Alaslta 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
proposed  rule  published  in  the  Federal 
Register  on  June  28,  2000.  In  that  action, 
the  FAA  proposed  to  modify  two  jet 
routes  (J-115  and  J-125);  two  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  Federal  airways  (V-447  and  V- 
436);  and  one  Colored  Federal  Airway 
(A-15)  in  Alaska.  The  FAA  has 
determined  that  withdrawal  of  the 


proposed  rule  is  warranted  since  the 
FAA  is  no  longer  planning  on 
decommissioning  the  Chandalar  Lake 
Nondirectional  Radio  Beacon. 
DATES:  The  proposed  rule  is  withdrawn 
asof  Jime  14,  2002. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPl£MENTARY  INFORMATION:  On  Jime 
28,  2000,  a  notice  of  proposed 
rulemaking  (NPRM)  was  published  in 
the  Federal  Register  proposing  to 
amend  14  CFR  part  71  by  modifying  two 
jet  routes  (J-115  and  J-125);  two  Very 
High  Frequency  Omnidirectional  Range 
(VOR)  Federal  airways  (V-447  and  V- 
436);  and  one  Colored  Federal  Airway 
(A-15)  in  Alaska  (65  FR  39833). 
Interested  parties  were  invited  to 
participate  in  the  rulemaking  process  by 
submitting  written  data,  views,  or 
arguments  regarding  the  proposal.  No 
comments  were  received  on  the 
proposal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Withdrawal 

In  consideration  of  the  foregoing,  the 
Notice  of  Proposed  Rulemaking, 
Airspace  Docket  No.  OO-AAL-03,  as 
published  in  the  Federal  Register  on 
June  28.  2000  (65  FR  39833),  is  hereby 
withdrawn. 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

Issued  in  Washington,  DC,  on  June  4,  2002. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  02-14688  Filed  6-13-02;  8:45  am] 

BILLING  CODE  4aiO-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-2091 14-90] 
RIN  1545-AH49 

Golden  Parachute  Payments;  Hearing 
Cancellation 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 


SUMMARY:  This  document  cancels  the 
public  hearing  on  proposed  regulations 
that  relates  to  golden  parachute 
payments  to  provide  guidance  to 
taxpayers  who  must  comply  with 
section  280G. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  June  26, 
2002,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
LaNita  Van  Dyke  of  the  Regulations 
Unit,  Associate  Chief  Counsel  (Income 
Tax  and  Accounting).  (202)  622-7190 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday, 
February  20,  2001  (67  FR  7630). 
annoimced  that  a  public  hearing  was 
scheduled  for  Wednesday,  Jime  26, 
2002,  at  10  a.m.,  in  the  IRS  Auditoriiun, 
Internal  Revenue  Building.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  subject  of  the  public  hearing  is 
proposed  regulations  under  section 
280G  of  the  Internal  Revenue  Code.  The 
public  comment  period  for  these 
proposed  regulations  expired  on 
Wednesday,  June  5,  2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Tuesday,  June  11, 
2002,  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Wednesday,  Jime  25,  2002,  is 
cancelled. 

Cynthia  E.  Grigsby, 

Chief  Regulations  Unit.  Associate  Chief 
Counsel.  (Income  Tax  and  Accounting). 
(FR  Doc.  02-15108  Filed  6-13-02;  8:45  am) 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1071 00-00] 
RIN  154&-AY26 

Disallowance  of  Deductions  and 
Credits  for  Failure  To  File  Timely 
Return;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  of  a  cancellation  of 

notice  of  public  hearing  on  proposed 

regulations. 

SUMMARY:  This  document  contains 
corrections  to  a  cancellation  notice  of 
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public  hearing  on  proposed  rulemaking 
which  was  published  in  the  Federal 
Register  on  Wednesday,  May  29,  2002 
(67  FR  37369),  relating  to  the 
disallowance  of  deduction  and  credits 
for  nonresident  alien  individuals  and 
forqign  corporations  that  fail  to  file  a 
timely  U.S.  income  tax  return. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nina  E.  Chowdhry,  (202)  622-3880  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  notice  of  cancellation  of  public 
hearing  on  proposed  rulemaking  that  is 
subject  to  this  correction  is  under 
sections  874  and  882  of  the  Internal 
Revenue  Code. 


H 


[eed  for  Correction 


As  published,  the  notice  of 
cancellation  of  public  hearing  on 
proposed  rulemaking  contained  errors 
which  may  prove  misleading  and  are  in 
need  of  correction. 

Correction  of  Publication 


Accordingly,  the  publication  of  the 
cancellation  of  notice  of  public  hearing 
on  proposed  rulemaking  which  is  the 
subject  of  FR  Doc.  02-13397,  is 
corrected  as  follows: 

1.  On  page  37369,  in  the  preamble, 
following  the  caption  ACTION:,  the 
language  "Cancellation  of  notice  of 
proposed  rulemaking  by  cross-reference 
to  temporary  regulations  and  notice  of 
public  hearing."  is  corrected  to  read 
"Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking.". 

2.  On  page  37369.  in  the  preamble, 
following  the  caption  SUMMARY:,  the 
language  "This  document  provides 
notice  of  cancellation  of  proposed 
regulations  and  notice  of  public  hearing 
relating  to  the  disallowance  of 
deductions  and  credits  for  nonresident 
alien  individuals  and  foreign 
corporations  that  fail  to  file  a  timely 
U.S.  income  tax  return."  is  corrected  to 
read  "This  document  provides  notice  of 
cancellation  of  a  public  hearing  on 
proposed  regulations  relating  to  the 
disallowance  of  deductions  and  credits 
for  nonresident  alien  individuals  and 
foreign  corporations  that  fail  to  file  a 
timely  U.S.  income  tax  return.". 

Cynthia  E.  Grigsby, 

Chief  Regulations  Unit.  Associate  Chief 
Counsel,  (Income  Tax  S-  Accounting). 
[FR  Doc.  02-15107  Filed  6-13-02;  8:45  am) 
BtUJNC  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  250-0331  b;  FRL-7165-5] 

Revisions  to  the  California  State 
Implementation  Plan,  Lake  County  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Lake  County  Air 
Quality  Management  District 
(LCAQMD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  This 
revision  concerns  particulate  matter 
(PM-10)  emissions  from  open  fires  and 
prescribed  burning.  We  are  proposing  to 
approve  local  rules  that  regulate  this 
emission  source  under  the  Clean  Air  Act 
as  amended  in  1990  (CAA  or  the  Act). 
DATES:  Any  comments  on  this  proposal 
must  arrive  by  July  15,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  .IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Lake  County  Air  Quality  Management 

District,  885  Lakeport  Boulevard, 

Lakeport,  CA  95453. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen.  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  the 
local  LCAQMD  Sections  [Rules]  203, 
204.5,  208.3,  208.8,  226.4,  226.5,  240.8, 
246,  248.3,  248.5,  249.5,  251.7,  270,  431, 
431.5,  433,  434,  1000,  1001,  1003,  1105, 
1107,  1130,  1140,  1145,  1150,  1160,  and 
1170.  In  the  Rules  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  in  a  direct  final  action 
without  prior  proposal  because  we 
believe  this  SIP  revision  is  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 


timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  March  14,  2002. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  02-14511  Filed  &-13-02;  8:45  am) 

BILLING  CODE  6S«0-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT-001-00010;  MT-001-0028;  FRL-7231- 
4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Billings/Laurel  Sulfur  Dioxide 
State  implementation  Plan;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  On  May  2,  2002,  EPA 
proposed  to  partially  and  limitedly 
approve  and  limitedly  disapprove 
revisions  to  the  Billings/Laurel  sulfur 
dioxide  (S02)  State  Implementation 
Plan  (SIP).  EPA  noticed  an  error  in  the 
May  2,  2002  document  and  is  correcting 
it  with  this  document. 

DATES:  Written  comments  on  the  May  2. 

2002  proposed  rule  must  be  received  on 

or  before  July  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Ostrand.  EPA,  Region  VIII,  (303) 

312-6437. 

Correction 

Our  May  2.  2002  document,  in  which 
we  proposed  partial  and  limited 
approval  and  limited  disapproval  of  the 
Billings/Laurel  S02  SIP  (67  FR  22242) 
(FR  Doc.  02-10333),  is  corrected  as 
follows: 

On  page  22246,  first  column.  Section 
IV.  Request  for  Public  Comment,  the  last 
sentence  should  read  as  follows:  "We 
will  consider  your  comments  in 
deciding  our  final  action  if  your  letter  is 
received  on  or  before  July  1,  2002." 

As  published  on  May  2,  2002,  the 
sentence  incorrectly  listed  the  comment 
deadline  as  "[W|e  will  consider  your 
comments  in  deciding  our  final  action  if 
your  letter  is  received  before  [insert 
date,  30  days  from  publication)."  The 
correct  deadline  for  submitting 
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comments  appeared  in  the  DATES 
section  of  the  May  2,  2002  notice,  first 
column  of  67  FR  22242. 

Dated:  lune  6.  2002. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

(FR  Doc.  02-15091  Filed  6-13-02;  8:45  am] 

BtLUNG  COOE  6S<0-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parte  2  and  97 

[ET  Docket  No.  02-98  ;  FCC  02-136] 

Amateur  Radio  Service  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  proposes  to 
amend  the  Commission's  Rules  to  add  a 
new  secondary  allocation  to  the  135.7- 
137.8  kHz  band  for  the  amateur  service 
for  experimentation  in  the  low 
frequency  ("LF")  region  of  the 
spectrum;  add  a  new  secondary 
allocation  to  the  5250-5400  kHz  band 
for  the  amateur  service  to  facilitate  high 
frequency  ("HF")  amateur  service 
operations;  and  to  upgrade  the  amateiu 
service  allocation  from  secondary  status 
to  primary  status  and  add  a  primary 
allocation  for  the  amateur-satellite 
service  in  the  2400-2402  MHz  band. 
The  proposed  changes  to  the  Rules 
would  enhance  the  ability  of  the 
amateur  service  to  conduct  technical 
experiments  with  LF  propagation  and 
antenna  design;  allow  amateurs  to 
communicate  at  5250  kHz  when 
propagation  conditions  do  not  permit 
commimication  at  3500  kHz  or  7000 
kHz;  and  provide  protected  status  for 
the  amateiu-satellite  service  now  using 
the  2400-2402  MHz  band. 
DATES:  Written  comments  are  due  July 
29,  2002,  and  reply  comments  are  due 
August  13,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathym  Medley,  Office  of  Engineering 
and  Technology,  (202)  418-1211,  TTY 
(202)  418-2989,  e-mail: 
kmedIey®fcc.gov. 

ADDRESSES:  All  filings  must  be 
addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Filings  can  be  sent  by  hand  er 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 


Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8:00  a.m.  to 
7:00  p.m.  All  hand  deliveries  must  be 
held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Conunercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW,  Washington.  DC  20554. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  ET  Docket  02- 
98,  FCC  02-136,  adopted  May  2,  2002. 
and  released  May  15,  2002.  The  full  text 
of  this  document  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW.,  Washington.  DC  20554.  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Room,  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at: 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

Piusuant  to  Sections  1.415  and  1.419 
of  the  Commission's  rules,  47  CFR 
1.415, 1.419,  interested  parties  may  file 
conunents  on  or  before  July  29,  2002, 
and  reply  comments  on  or  before 
August  13,  2002.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121  (1998).. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commefnters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 


should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Notice  of  Proposed  Rulemaking 
["NPR^f')  proposes  to  amend  parts  2 
and  97  of  the  Commission's  rules  to:  (1) 
Add  a  new  secondary  allocation  to  the 
135.7-137.8  kHz  band  for  the  amateur 
service  for  experimentation  in  the  low 
frequency  ("LF")  region  of  the 
spectrum;  (2)  add  a  new  secondary 
allocation  to  the  5250-5400  kHz  band 
for  the  amateur  service  to  facilitate  high 
frequency  ("HF")  amateur  service 
operations;  and  (3)  upgrade  the  amateur 
service  allocation  from  secondary  status 
to  primary  status  and  add  a  primary 
allocation  for  the  amateiu-satellite 
service  in  the  2400-2402  MHz  band. 
These  proposed  changes  to  the  rules 
would  enhance  the  ability  of  the 
amateur  service  to  conduct  technical 
experiments  with  LF  propagation  and 
antenna  design;  allow  amateurs  to 
communicate  at  5250  kHz  when 
propagation  conditions  do  not  permit 
communication  in  the  amateiu  allocated 
spectrum  at  3500  kHz  or  7000  kHz;  and 
provide  protected  status  for  the 
amateur-satellite  service  now  using  the 
2400-2402  MHz  band. 

2.  An  Allocation  in  the  Low 
Frequency  ("LF')  range.  The  American 
Radio  Relay  League  filed  a  Petition  for 
Rulemaking  with  the  Commission 
requesting  a  secondary  allocation  to  the 
amateur  service  in  the  LF  spectrum 
range  (specifically  the  135.7-137.8  kHz 
and  the  160-190  kHz  bands).  The 
Commission  was  persuaded  by  ARRL's 
arguments  to  consider  a  secondary 
amateur  service  allocation  in  the  LF 
range  of  the  spectrum  to  serve  the 
public  interest  because  amateur 
experimentation  could  lead  to  a  better 
understanding  of  communication 
techniques  in  this  frequency  range. 

3.  Incumbent  use  otthe  135.7-137.8 
kHz  band  is  relatively  light  and  thus  a 
secondary  amateur  service  allocation  in 
this  band  raises  few  concerns.  An 
analysis  of  a  portion  of  the  UTC 
database  of  power  line  carrier  ("PLC") 
systems  by  Commission  staff  shows  that 
PLC  system  density  is  significantly  less 
in  the  135.7-137.8  kHz  band  than  in  the 
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160-190  kHz  band.  Consequently,  there 
should  be  many  areas  where  PLC 
systems  would  not  be  in  close  proximity 
to  any  future  amateur  operations. 
Further,  domestic  primary  services  in 
this  band  would  be  minimally  affected 
by  an  amateur  service  allocation.  The 
Government  Master  File  ("GMF")  and 
Conunission's  databases  identify  only 
one  Federal  Government  assignment  in 
the  135.7-137.8  kHz  band.  The  amateur 
service  has  extensive  experience  in 
operating  on  a  secondary  basis  with 
primary  status  services  in  frequency 
bands  with  long  range  capabilities  and 
the  Commission  stated  the  same  should 
apply  here.  The  NPRM  stated  that 
interference  would  be  rare  because 
amateur  radio  operators  have 
demonstrated  their  effective  use  of  the 
"listen-before-transmit"  protocol,  which 
also  can  be  utilized  with  the  primary 
users  of  this  band.  Regarding  the  radio- 
frequency  identification  devices  uses  in 
the  lower  adjacent  band  and  the  PLC 
use  in-band,  the  NPRM  proposed 
technical  rules  that  are  intended  to 
minimize  any  impact  from  these 
amateur  station  operations  on 
unlicensed  equipment  use.  The  NPRM 
sought  comment  oh  this  assessment. 

4.  While  there  is  no  international 
allocation  to  the  amateur  service  at 
135.7-137.8  kHz  in  the  International 
Table  of  Allocations,  the  NPRM  noted 
that  the  European  Posts  and 
Telecommunications  Commission 
("CEPT")  has  allocated  this  band  to  the 
amateur  service  on  a  secondary  basis 
and  individual  administrations  are 
granting  amateur  radio  operators 
additional  technical  flexibility  for  their 
LF  operations.  The  Commission  also 
noted  that  Canada  has  recently 
proposed  a  secondary  allocation  of  the 
135.7-137.8  kHz  band  for  the  amateur 
service  in  Region  2,  which  may  be 
considered  at  the  2003  World  Radio 
Conference  ("WRC-03").  The  NPRM 
stated  that  a  domestic  secondary 
amateiu  service  allocation  in  the  135.7- 
137.8  kHz  band  would  provide  a  chance 
to  harmonize  amateur  LF  allocations 
and  promote  international  exploration 
of  a  common  band.  In  the  absence  of  an 
international  allocation,  however,  the 
NPRM  proposed  to  adopt  certain 
technical  limitations  on  amateur  radio 
operations  in  this  band  so  that  they 
would  not  cause  interference  to  primary 
services  outside  of  the  United  States. 
The  NPRM  requested  comment  on 
whether  there  are  any  specific  spectrum 
sharing  concerns  between  amateur 
station  operations  and  domestic  or 
international  primary  allocation 
operations  in  the  135.7-137.8  kHz  band. 

5.  The  NPRM  proposed  to  require  that 
amateur  stations  in  the  135.7-137.8  kHz 


band  meet  the  technical  limits  suggested 
by  Canada  in  the  WRC-03  preparatory 
process.  As  noted  in  the  Canadian 
proposal,  sharing  of  this  spectrum 
would  be  facilitated  if  the  amateur " 
station  is  limited  to  an  EIRP  of  1  W  and 
the  transmission  bandwidth  is  limited 
to  100  Hz.  Because  of  possible  difficulty 
in  measuring  the  EIRP  of  the  amateur 
station  in  this  frequency  range,  the 
NPRM  also  proposed  to  limit  amateur 
output  power  in  ^Jjis  band  to  100  W 
PEP.  It  also  sought  comment  on  whether 
these  limits  on  EIRP  and  PEP  are 
appropriate.  No  restrictions  on  antenna 
size  or  design  for  amateur  stations  were 
proposed  because  such  restrictions 
would  inhibit  experimentation,  and 
interference  to  other  users  can  be 
adequately  addressed  by  the  proposed 
power  limitations.  The  NPRM  also 
proposed  to  limit  access  to  this  band  to 
amateur  operators  holding  a  General, 
Advanced,  or  Amateur  Extra  Class 
license,  as  requested  by  ARRL,  as  a  way 
to  insure  amateur  operations  would  be 
conducted  in  a  manner  that  minimizes 
the  interference  potential  to  other  users. 
It  was  noted  that  with  an  allocation  of 
only  2.1  kilohertz  of  spectrum  in  this 
band,  amateur  radio  operations  may  be 
limited  to  propagation  experiments, 
telegraphy  and  low  speed  data 
applications.  Nonetheless,  this 
allocation  would  benefit  amateur 
experimentation  of  the  LF  range. 
Comment  was  sought  on  all  of  these 
proposals  for  a  secondary  amateur 
service  allocation  in  the  135.7-137.8 
kHz  band. 

6.  In  declining  to  propose  a  secondary 
amateur  service  allocation  for  the  160- 
190  kHz  band,  the  NPRM  observed  that 
while  the  number  of  incumbent  primary 
users  in  this  band  has  decreased  over 
the  years,  the  record  and  Commission 
staff  analysis  shows  that  significant  PLC 
use  continues  in  this  band  in  many 
locations.  The  wider  bandwidth  in  the 
160-190  kHz  band  increases  the  number 
of  PLC  systems  potentially  impacted. 
Further,  while  newer  technologies  may 
be  implemented  where  possible,  PLC 
systems  are  not  being  replaced  or 
retrofitted  with  these  new  technologies 
in  many  areas.  Therefore,  the 
Commission  was  concerned  about  the 
interference  potential  that  a  secondary 
amateur  service  allocation  would  have 
on  PLC  systems.  The  Commission  also 
observed  that,  unlike  the  situatiqn  with 
the  135.7-137.8  kHz  band,  there  does 
not  appear  to  be  inte/est  internationally 
in  adding  amateur  services  in  the  160- 
190  kHz  band. 

7.  Amateur  radio  operations  in  the 
160-190  kHz  band  under  the 
Commission's  part  15  rules  would  not 
be  affected.  Under  these  rules,  amateur 


operations  must  meet  certain  power  and 
antenna  length  requirements,  but  they 
also  are  allowed  to  build  and  operate 
some  equipment  of  their  own  design. 
The  NPRM  noted  that  amateurs  do  have 
some  flexibility  to  achieve  wideband 
communications  and  thus,  the  need  to 
provide  a  secondary  amateur  service 
allocation  in  the  160-190  kHz  band  is 
reduced.  Comment  was  sought  on  the 
tentative  decision  to  not  provide  the 
allocation  in  this  band  that  ARRL 
requested. 

8.  Finally,  the  Conunission  recognized 
that  spectrum  in  both  the  135.7-137.8 
kHz  and  160-190  kHz  bands  could  be 
used  more  efficiently  if  potential 
operators  knew  where  other  users  of  the 
spectrum  were  located  and  could  avoid 
them.  UTC  has  maintained  a  database  of 
PLC  locations  in  order  to  notify  primary 
Federal  Government  users  of  PLC 
operations.  The  NPRM  requested 
comment  on  whether  this  database 
provides  sufficient  information  for  use 
by  amateur  operators  and  how  such 
access  could  be  provided. 

9.  An  allocation  in  the  5250-5400  kHz 
band.  The  American  Radio  Relay 
League  filed  a  Petition  for  Rulemaking 
with  the  Commission  requesting  a 
secondary  allocation  to  the  amateur 
service  in  the  5250-5400  kHz  band. 
ARRL  argued  that  propagation  and 
interference  conditions  in  the  3500  kHz 
and  7000  kHz  bands  could  hinder 
effective  amateur  HF  communications. 
In  particular,  the  nature  of  the 
ionosphere  prevents  communications 
during  certain  portions  of  the  day 
because  of  increased  atmospheric  noise 
levels  at  certain  times  on  certain 
frequencies,  or  decreased  ionization 
allows  the  transmission  to  penetrate  the 
ionosphere  at  other  times  and 
frequencies.  ARRL's  experimentation 
appears  to  support  its  contention  that 
the  5000  kHz  frequency  range  can  be 
effective  in  supporting  communication 
when  the  3500  kHz  and  7000  kHz 
ranges  are  not.  A  new  allocation  in  the 
5000  kHz  frequency  range  would  permit 
amateur  service  operations  when  other 
bands  cannot  be  used.  Therefore,  the 
Commission  tentatively  concluded  that 
the  amateur  service  would  benefit  from 

a  secondary  allocation  in  the  5250-5400 
kHz  band  and  proposed  to  establish 
such  an  allocation.  Comment  was 
sought  on  this  proposal. 

10.  The  NPRM  indicates  that  amateur 
radio  operators  should  be  able  to  avoid 
interference  to  primary  operations  in 
this  band  due  to  the  limited  numbers  of 
primary  assignments  which  are 
authorized  for  operation  in  the  5250- 
5400  kHz  band,  and  their  experience  in 
sharing  HF  frequencies  in  other  bands. 
The  operational  protocol  of  "listen 
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before  transmit"  employed  by  amateur 
radio  operators  should  further  minimize 
interference.  Currently  this  technique  is 
not  explicitly  required  by  the 
Commission's  rules  and  comment  was 
requested  on  whether  it  should  be 
explicitly  stated  in  the  rules  in  order  to 
protect  the  primary  operators  in  the 
5250-5400  kHz  band.  The  NfPRM 
proposed  to  limit  the  output  power  of 
the  amateur  stations  to  1500  W  PEP  as 
requested  by  ARRL.  Further,  the  NPRM 
invited  comments  as  to  whether  the 
5250-5400  kHz  band  should  be 
restricted  to  Amateur  radio  operators 
with  an  Amateur  Extra  Class  license  to 
better  ensure  compatible  sharing  with 
the  Federal  Government  operations,  or 
could  the  band  also  be  made  available 
to  operators  with  a  General  or  Advanced 
Class  license  just  as  in  the  10,100- 
10.150  kHz  band  (30  meter  band). 
Comment  was  invited  on  whether  the 
power  limit  and  operator  license 
requirement  are  sufficient  to  prevent 
interference  to  primary  users,  and 
whether  an  EIRP  limit  would  also  be 
appropriate  for  this  frequency  band.  The 
hJPRM  also  invited  comment  on  other 
means  that  will  reduce  potential 
interference. 

11.  The  5000  kHz  Petition  does  not 
discuss  sub-banding  and  ARRL's 
suggested  rules  would  allow  all 
emission  types  to  use  the  entire  band. 
Section  97.305  of  the  Commission's 
rules  segregates  digital  modes  from 
other  amateur  station  emission  modes  in 
the  3500  kHz  and  7000  kHz  bands  to 
protect  narrow  band  emissions  like  data 
from  wider  emissions  like  single-side 
band  voice.  Therefore,  the  NPRM 
requested  comment  on  whether  sub- 
banding  is  necessary  and/or  appropriate 
for  the  5250  kHz  band  as  well. 

12.  An  allocation  in  the  2400-2402 
MHz  band.  The  American  Radio  Relay 
League  also  filed  a  Petition  for 
Rulemaking  with  the  Commission 
requesting  primary  allocations  to  the 
amateur  and  the  amateur-satellite 
services  in  the  2400-2402  MHz  band. 
The  Commission  placed  this  spectrum 
into  a  reserve  for  future  development 
because  existing  ISM  and  imlicensed 
operations  created  a  spectral 
environment  that  would  be  difficult  to 
share  with  other  operations. 
Nevertheless,  the  amateur  radio 
community  has  succeeded  in  sharing 
this  spectrum.  Fiuther.  the  amateur 
radio  community  has  invested  time, 
effort  and  money  in  the  development  of 
the  amateur  and  amateur  satellite 
services  and  primary  allocations  in  this 
band  would  protect  this  investment 
from  futiue  allocation  requests  in  the 
band.  Accordingly,  the  NPRM  proposed 
to  upgrade  the  allocation  for  the 


amateur  service  from  secondary  status 
to  primary  status  and  to  add  a  primary 
allocation  to  the  amateur-satellite 
service  in  the  2400-2402  MHz  band  in 
parts  2  and  97  of  the  Commission's 
rules.  It  was  also  noted  that  footnote 
5.282  of  the  International  Table  of 
Allocations  states  that  "the  amateur- 
satellite  service  may  operate  subject  to 
not  causing  harmful  interference  to 
other  services  operating  in  accordance 
with  the  Table  [of  Allocationsj." 
Therefore,  amateiu-satellite  operators 
would  not  be  exempted  from  this 
requirement  to  protect  operations  of 
other  services  outside  of  the  United 
States. 

13.  While  primary  allocations  for  the 
amateur  and  amateur-satellite  services 
may  guard  against  introducing  other 
incompatible  users  in  the  band,  this 
allocation  change  would  not  alter  the 
status  of  amateiu  and  amateur'satellite 
services  use  vis-a-vis  incumbent  uses  of 
the  band.  Either  a  primary  or  secondary 
allocation  in  ISM  bands  must  accept 
interference  from,  and  not  hinder  the 
use  of,  ISM  equipment.  Similarly,  this 
band  is  extensively  used  by  unlicensed 
operations,  which  have  been  able  to 
share  with  amateiu-  radio  station  use  to 
this  point.  Because  this  band  is 
important  to  imlicensed  applications 
and  there  is  widespread  deployment, 
the  removal  of  such  devices  would  not 
be  feasible.  The  NPRM  requested 
comment  on  whether  the  proposed 
primary  amateiu  and  amateur-satellite 
service  allocations  would  conflict  with 
unlicensed  use  of  the  band. 

14.  The  NPRM  merely  proposed  to 
change  the  allocation  status  of  the 
amateur  service  operations  in  the  2400- 
2402  MHz  band.  Modification  of  the 
service  rules  or  operational 
requirements  of  the  services  in  this  band 
is  not  needed.  Comment  on  this 
proposal  was  requested. 

Initial  Regulatory  Flexibility 
Certification 

15.  The  Regulatory  Flexibility  Act  of 
1980.  as  amended  (RFA).^  requires  that 
an  initial  regulatory  flexibility  analysis 
be  prepared  for  notice  and  comment 
rule  making  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. "^  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 


organization,"  and  "small  governmental 
jurisdiction. "3  In  addition,  the  term 
"small. business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
imder  the  Small  Business  Act."  A 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).^ 

16.  In  this  NPRM,  the  Commission 
proposed  to  make  available  two 
additional  fi^quency  bands  on  a 
secondary  basis  and  upgrade  the 
allocation  of  a  third  frequency  band  to 
the  amateur  service.  The  amateur  radio 
service  is  a  voluntary  non-commercial 
commimication  service  comprised  of 
individuals  or  groups  of  individuals 
holding  amateur  radio  licenses  issued 
by  the  Commission.^  These  individuals 
are  prohibited  from  using  spectrum 
allocated  to  the  amateur  service  for 
commimications  for  hire  or  for  material 
compensation,  or  for  commimications  in 
which  the  amateur  radio  operator  has  a 
pecuniary  interest.^  Therefore,  amateur 
radio  operators  do  not  fit  any  part  of  the 
definition  of  "small  entities"  described 
above,  and  thus  are  not  classified  as 
such. 

17.  In  addition,  even  if  the  amateur 
radio  licensees  were  hypothetically 
considered  as  "small  entities,"  the  rule 
changes  proposed  in  this  NPRM  simply 
make  spectrum  available  for  the  amateur 
radio  operations  and  impose  no 
additional  fees,  costs,  or  compliance 
burdens  on  an  operator.  Since  the 
amateur  radio  service  is  a  voluntary 
service,  it  would  be  up  to  each 
individual  amateur  to  purchase  or 
modify  equipment  to  use  the  new 
bands.  There  is  no  cost  associated  with 
the  upgrade  of  the  allocation.  On  the 
contrary,  the  amateur  radio  service 
receives  the  positive  benefits  of  access 
to  additional  spectrum. 

18.  Therefore,  the  Conunission 
certified  that  the  proposals  in  this 
NPRM,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  will  send  a  copy  of  the 


'  See  5  U.S.C.  603.  The  RFA.  see  5  U.S.C  §601- 
612,  has  been  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA).  Public  Law  104-121.  Title  U,  110  Stat. 
857  (19961. 

2  5  U.S.C.  605(b). 


35  U.S.C.  601(6). 

*  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  the  Small 
Business  Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportimity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

5 15  U.S.C.  632. 

•  See  47  CFR  97.1  and  97.3(a). 
'See 47  CFR  97.113(a)(2).  . 


Federal  Register/Vol.  67,  No.  115/Friday,  June  14.  2002 / Proposed  Rules 


40901 


NPRM,  including  a  copy  of  this  Initial 
Regulatory  Flexibifity  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
SBA.8 

List  of  Subjects 

47  CFR  Part  2 

Radio. 
p  CFR  Part  97 

Radio,  Satellites. 


•5  U.S.C.  605(b). 


Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Proposed  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  2  and  97  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  302a.  303.  and 
336,  unless  otherwise  noted. 

2.  Section  2.106,  is  amended  as 
follows: 

a.  Revise  pages  3, 11.  and  51  of  the 
Table. 

b.  In  the  list  of  United  States 
footnotes,  add  footnote  USxxx. 

The  additions  and  revisions  read  as 
follows: 

S  2.1 06    Table  of  Frequency  Allocation.s. 

*         *         *        »        * 

BIUINQ  CODE  6712-01-i> 
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UNITED  STATES  (US)  FOOTNOTES 


USxxx  In  the  bands  135.7-137.8  kHz 

and  5250-5400  kHz,  the  amateur  service 

^s  allocated  on  a  secondary  basis. 

. 
PART  97— AMATEUR  RADIO  SERVICE 

3.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 


Authority:  48  Stat.  1066, 1082.  as 
amended:  47  U.S.C.  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068,  1081-1105,  as 
amended;  47  U.S.C.  151-155,  301-609, 
unless  otherwise  noted. 

4.  Section  97.3  is  amended  by 
redesignating  paragraphs  (b)(4)  through 
(b)(ll)  as  (b)(5)  through  (b)(12)  and  by 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

S97.3    Definitions. 


(b)*  *  * 

(4)  LF  (low  frequency).  The  frequency 
range  between  30  kHz  and  300  kHz. 


5.  Section  97.301  is  amended  by 
revising  the  tables  in  paragraphs  (b),  (c), 
and  (d)  to  read  as  follows: 

197.301    Authorized  frequency  band*. 

***** 

(b)  *  *  * 


Wavelength  band 


LF 


2200m 


MF 


160  m 


HF 


BOm 
75  m 
60  m 
40m 
30  m 
20  m 
17m 
15  m 
12  m 
10  m 


ITU— Region  1 


l<H2 


kHz 

1810-1850  

MHz 

3.50-3.75  

3.75-3.80  

10.10-10.15  

14.00-14.35  

18.068-18.168  . 

21.00-21.45  

24.890-24.99  ... 
28.0-29.7  


ITU— Region  2 


IcHz 


135.7-137.8  

kHz 
1800-2000  

MHz 

3.50-3.75  

3.75-4.00  

5.25-5.40  

7.0-7.3  

10.10-10.15  

14.00-14.35  

18.068-18.168  , 

21.00-21.45  

24.89-24.99  

28.0-29.7  


ITU— Region  3 


l(Hz 


kHz 

1800-2000  

MHz 

3.50-3.75  

3.75-3.90  

7.0-7.1  ...!!.!!""! 

10.10-10.15  

14.00-14.35. 

18.068-18.168. 

21.00-21.45. 

24.89-24.99. 

28.0-29.7. 


Sharing  requirements  see 

§97.303 

(Paragraph) 


(s). 


(a),  (b).  (c). 


(a), 
(a), 
(t). 
(a), 
(d). 


(c)  *   *   * 

Wavelength  band 

ITU— Region  1 

ITU — Region  2 

ITU— Region  3 

Sharing  requirements  see 

§97.303 

(Paragraph) 

LF 

kHz 

kHz 

kHz 

2200  m  

135.7-137.8  

• 

(s). 

MF 

kHz 

kHz 

kHz 

60  m  

1810-1850  

1800-2000  

1800-2000  

(a),  (b),  (c). 

HF 

MHz 

MHz 

MHz 

io  m  

3.525-3.750  

3  525-3  750 

3.525-3.750  

3  775-3  900 

(a), 
(a), 
(t). 
(a), 
(d).  • 

75  m  

3.775-3.800  

3  775-4  000 

60  m  

5  250-5  400 

7  02S-7  100 

40  m  

7.025-7.100  

7.035-7  300 

30  m  

10.10-10.15  ^ 

10.10-10  15 

10.10-1015  

14.025-14.150 

14.175-14.350. 

18.068-18.168. 

21.025-21.200. 

21.225-21.450. 

24.89-24.99. 

28.0-29.7. 

20  m  

14.025-14.150  

14  025-14  150 

Do 

14.175-14.350  

14.175-14.350  

17  m  

18.068-18.168  

18  068-18  168 

15  m  

21.025-21.200  

21  025-21  200 

Do 

21.225-21.450  

21.225-21.450  

12  m  

24.89-24.99  

24  89-24  99 

* 

10  m  

28.0-29.7  

28  0-29  7 

(d) 
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Wavelength  band 

ITU— Region  1 

ITU— Region  2 

ITU— Region  3 

Sharing  requirements  see 

§97.303 

(Paragraph) 

LF 

kHz 

kHz 

kHz 

2200  m 

135  7-137.8  

(s). 

MF 

kHz 

kHz 

kHz 

160  m 

1810-1850  

1800-2000  

1800-2000  

(a),  (b).  (c). 

HF 

MHz 

MHz 

MHz 

80  m     

3.525-3.750  .... 

3.525-3.750  

3.525-3.750  

(a), 
(a), 
(t). 
(a), 
(a), 
(d). 

75  m            : 

3.85-4.00  

3.85-3.90  

60  m 

5.25-5.40  

7.025-7.100  

40  m 

7  02&-7100  

7  025-7.150  

Do         

7.225-7.300  

30  m               

1010-10.15 

10.10-10.15  

10.10-1015  

14.025-14.150. 

14.225-14.350. 

18.068-18.168. 

21.025-21.200. 

21.30-21.45. 

24.89-24.99. 

28.0-29.7. 

20  m 

14  025-14  150  

14.025-14.150  

Da    

14.225-14.350  

14.225-14.350  

17  m                      

18  068-18  168  

18.068-18.168  

15  m  

21.025-21.200  

21.025-21.200  

Do 

21.30-21.45  

21.30-21.45  

12  m    

24.89-24.99  

24.89-24.99  

10  m    

28  0-29  7    

28.0-29.7  

6.  Section  97.303  is  amended  by 
revising  paragraphs  (j)(2)(iii]  and 
(j)(2)(iv),  and  by  adding  paragraphs  (s) 
and  (t)  to  read  as  follows: 

§  97.303    Frequency  sharing  requirements. 

***** 

(j)*   *  * 

(2)*   *   * 

(iii)  The  2390-2417  MHz  segment  is 
allocated  to  the  amateur  service  on  a 
primary  basis. 

(iv)  The  2417-2450  MHz  segment  is 
allocated  to  the  amateiu-  service  on  a  co- 
secondary  basis  with  the  Federal 
Govenunent  radiolocation  service. 


Amateur  stations  operating  within  the 
2400-2450  MHz  segment  must  accept 
harmful  interference  that  may  be  caused 
by  the  proper  operation  of  industrial, 
scientific,  and  medical  devices 
operating  within  the  band. 
•        *        *        •   ,     • 

(s)  No  amateur  station  transmitting  in 
the  135.7-137.8  kHz  segment  shall 
cause  harmful  interference  to  any 
Federal  fixed  or  maritime  stations;  any 
non-Federal  Government  fixed  station; 
or,  in  the  polar  regions  above  60  degrees 
North  latitude,  any  aeronautical  fixed 
station;  nor  is  any  amateur  station 
protected  from  interference  due  to  the 
operation  of  any  such  station. 


(t)  No  amateur  station  transmitting  in 
the  5.250-5.400  MHz  band  shall  cause 
harmful  interference  to  stations 
authorized  in  the  mobile  and  fixed 
services;  nor  is  any  amateur  station 
protected  from  interference  due  to  the 
operation  of  any  such  station. 

7.  Section  97.305  is  amended  by 
adding  an  LF  entry;  and  two  HF  entries 
in  numerical  order  to  the  table  in 
paragraph  (c)  to  read  as  follows: 

§97.305    Authorized  emission  types. 

***** 


(c) 


Wavelength  t>and 


Frequencies 


Emission  types  authorized 


Standards  see  §  97.307(f), 
paragraph: 


LF: 


2200  m Entire  band RTTY.  data (14). 


HF: 


60  m Entire  band RTTY,  data  .... 

60  m Entire  band Phone,  image 


(3).  (9). 
(1).  (2). 
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8.  Section  97.307  is  amended  by 
adding  new  paragraph  (f)(14)  to  read  as 
follows: 


197.307    Emission  standards. 

***** 
(f)*  *  * 

(14)  The  bandwidth  of  the  transmitted 
Edgnal  shall  not  exceed  100  hertz. 

9.  Section  97.313  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§97.313    Transmitter  power  standards. 

***** 

(i)  No  station  may  transmit  with  a 
transmitter  power  exceeding  100  W  PEP 
in  the  135.7-137.8  kHz  segment,  and  the 
total  Effective  Isotropic  Radiated  Power 
(EIRP)  shall  not  exceed  1  watt. 

(FR  Doc.  02-14774  Filed  6-13-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1191;  MM  Docket  Nos.  02-114, 02- 
115;  RIM-10426,  RM-10427] 

Radio  Broadcasting  Services; 
Meridianville,  Tuscumbia,  Carroilton, 
and  Gurley,  AL;  Monroe  and  Luna  Pier, 
Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  seeks 
comment  on  proposals  in  two  separate 
docketed  proceedings  in  a  multiple 
docket  Notice  of  Proposed  Rule  Making. 
The  first,  jointly  filed  by  Capstar  TX 
Limited  Partnership  and  Clear  Channel 
Broadcasting  Licenses,  Inc.,  proposes 
the  reallotment  of  Chaimel  231A  from 
Meridianville,  Alabama  to  Gurley, 
Alabama,  modification  of  the  license  of 
Station  WXQX(FM)  to  reflect  the  change 
of  community,  the  deletion  of  Channel 
262C1  from  Tuscumbia,  Alabama,  and 
allotment  of  Channel  262C2  at 
Meridianville,  Alabama,  and 
modification  of  the  license  of  Station 
WLAY-FM  to  reflect  the  change  of 
community.  They  also  request  the 
downgrade  of  Station  WZBQ(FM), 


Carroilton,  Alabama,  from  Channel 
231C  to  Channel  231C0  to  accommodate 
the  modification  at  Gurley.  Chaimel 
231A  can  be  allotted  at  Gurley  at  a  site 
12.8  kilometers  (8.0  miles)  northwest  of 
the  community.  Channel  262C2  can  be 
allotted  at  a  site  15.6  kilometers  (9.7 
miles)  west  of  the  community.  Channel 
231C0  can  be  allotted  at  Carroilton  at 
Station  WZBQ's  licensed  site. 
Coordinates  for  Channel  CO  at 
Carroilton  are  33-13-6  NL  and  88-5-46 
WL.  Coordinates  for  Channel  231A  at 
Gurley  are  34-44-29  NL  and  86-30-26 
NL.  Coordinates  for  Channel  262C2  at 
Meridianville  are  34-49-06  NL  and  86- 
44-16  WL.  The  second,  filed  by 
Cumulus  Licensing  Corporation, 
proposes  to  reallot  Channel  252A  from 
Moiuoe,  Michigan  to  Luna  Pier, 
Michigan,  as  that  conununity's  first 
local  aural  transmission  service,  and 
modify  the  license  of  Station 
WTWR(FM)  to  reflect  the  change  of 
community.  Channel  252 A  can  be 
reallotted  from  Monroe  to  Luna  Pier  at 
petitioner's  licensed  site  4.7  kilometers 
(2.9  miles)  northwest  of  the  community 
at  coordinates  41-50-43  NL  and  83-27- 
12  WL.  See  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments  must  be  filed  on  or 
before  July  8,  2002,  and  reply  comments 
must  be  filed  on  or  before  July  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Nos. 
02-114,  and  02-115,  adopted  May  1, 
2002,  and  released  May  17,  2002.  The 
full  text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 


this  proceeding.  Members  of  the  public 
shoidd  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

On  August  21,  2000.  the  Audio 
Services  Division  granted  a  minor 
change  application  (BPH-20000424ABJ) 
for  Station  WLAY-FM,  downgrading  its 
facilities  to  specify  operation  on 
Channel  262C1  in  lieu  of  Channel  262C. 
See  Report  and  Order  adopted  May  29, 
2002,  and  released  June  7,  2002  (DA  02- 
1341). 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conunission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  adding  Gurley,  Channel  231A,  by 
removing  Channel  23 IC  and  adding 
Channel  231C0  at  Carroilton,  by 
removing  Channel  231 A  and  adding 
Channel  262C2  at  Meridianville  and  by 
removing  Tuscumbia,  Channel  262C. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Luna  Pier,  Channel  252A,  and 
by  removing  Monroe,  Channel  252A. 

Federal  Commuications  Commission. 
John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
(FR  Doc.  02-15098  Filed  6-13-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[DA-00-10A] 

Milk  for  Manufacturing  Purposes  and 
Its  Production  and  Processing; 
Requirements  Recommended  for 
Adoption  by  State  Regulatory 
Agencies 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice. 

SUMMARY:  This  document  amends  the 
recommended  manufactiuing  milk 
requirements  (Recommended 
Requirements)  by  updating  the  existing 
drug  residue  monitoring  program.  The 
amendment  provides  State  regulatory 
agencies  and  the  dairy  industry  with 
updated  guidance  in  carrying  out 
sampling,  testing,  and  monitoring 
activities  relating  to  drug  residues  in 
manufacttiring  grade  milk.  The 
amendment  to  update  the  drug  residue 
monitoring  program  was  initiated  at  the 
request  of  the  Dairy  EKvision  of  the 
National  Association  of  State 
Departments  of  Agriculture  (NASDA) 
and  developed  in  cooperation  with 
NASDA.  the  Food  and  Drug 
Administration  (FDA),  dairy  trade 
associations,  and  producer  groups.  This 
docxunent  also  makes  final  certain  other 
changes  to  the  Recommended 
Requirements  for  clarity  and 
consistency. 

EFFECTIVE  DATE:  June  17.  2002. 
FOn  FURTHER  INFORMATION  CONTACT: 
Duane  R.  Spomer,  Associate  Deputy 
Administrator  for  Standards  and 
Grading,  AMS/USDA/Dairy  Programs. 
Room  2746  South  Building.  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
telephone  (202)  720-3171,  email 
Duane.  Spomer®usda  .gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Agricultiual  Marketing 
Act  of  1946.  as  amended  (7  U.S.C.  1621- 


1627),  the  United  States  Department  of 
Agricultture  (USDA)  maintains  a  set  of 
model  regulations  relating  to  quality 
and  sanitation  requirements  for  the 
production  and  processing  of 
manufacturing  grade  milk.  These 
Recommended  Requirements  are 
developed  by  AMS  and  recommended 
for  adoption  and  enforcement  by  the 
various  States  that  regulate 
manufactiuing  grade  milk.  The  purpose 
of  the  model  requirements  is  to  promote 
imiformity  in  State  dairy  laws  and 
regulations  relating  to  manufacturing 
grade  milk. 

In  consultation  with  representatives 
from  NASDA,  State  regulatory  agencies, 
FDA,  and  dairy  industry  trade 
associations,  the  Department  prepared 
the  Recommended  Requirements  to 
promote  uniformity  in  State  dairy  laws 
and  regulations  for  manufactiuing  grade 
milk.  To  accommodate  changes  that 
have  occurred  in  the  dairy  industry, 
NASDA  and  various  State  officials  have 
at  times  requested  USDA  to  update  the 
Recommended  Requirements. 

On  May  6, 1993.  AMS  updated  the 
existing  Recommended  Requirements 
and  incorporated  an  expanded  drug 
residue  monitoring  program  based  on 
drug  residue  provisions  for  Grade  A 
milk  produced  under  the  National 
Conference  on  Interstate  Milk 
Shipments  (NCIMS)  cooperative 
program  (58  FR  26950).  Within  the 
NCIMS  program.  FDA,  State  regulatory 
agencies,  consumers,  and  the  dairy 
industry  cooperatively  develop  and 
modify  model  regulations  that  are  used 
to  regulate  Grade  A  milk.  Since  1993 
several  drug  residue  monitoring  changes 
have  occurred  in  the  Grade  A  milk 
model  program. 

During  its  July  1999  annual  meeting, 
the  Dairy  Division  of  NASDA  passed  a 
resolution  requesting  USDA  to  review 
the  drug  residue  provisions  of  the 
Recommended  Requirements  and 
update  this  document  to  provide  greater 
consistency  with  the  drug  residue 
requirements  cturently  in  place  for 
Grade  A  milk.  AMS  reviewed  these 
provisions  and  developed  a  draft  that 
identified  the  changes  associated  with 
this  request.  This  draft  was  provided  to 
State  regulatory  officials  and  dairy  trade 
association  representatives  for  informal 
discussion  prior  to  publication  in  the 
Federal  Register.  Subsequently,  a 
Notice  of  Proposal  to  Change  the 
doctunent,  "Milk  for  Manufacturing 


Purposes  and  Its  Production  and 
Processing;  Requirements 
Recommended  for  Adoption  by  State 
Regulatory  Agencies,"  was  published  in 
the  Federal  Register  on  April  20.  2001 
(66  FR  20226).  The  Notice  of  Proposal 
to  Change  the  dociunent  provided  for  a 
60-day  comment  period  that  ended  on 
Jime  19.  2001.  No  comments  were 
received. 

Accordingly,  the  changes  proposed  in 
the  Milk  for  Manufacturing  Purposes 
and  Its  Production  and  Processing: 
Requirements  Recommended  for 
Adoption  by  State  Regulatory  Agencies 
are  incorporated  in  the  revised 
Recommended  Requirements. 

The  Recommenaed  Requirements 
(incorporating  the  changes  herein 
adopted)  are  available  either  from  the 
above  address  or  by  accessing  the 
information  on  the  Internet  at  the 
following  address:  http:// 
www.  ams.  usda  .gov I  dairy  I 
manufmlk.pdf. 

Authority:  (7  U.S.C.  1621-1627) 

Dated:  June  10,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  02-15065  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  341(M»-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  Coimty  Resource 
Advisory  Committee  will  be  meeting  to 
discuss  projects  to  fund  this  fiscal  year. 
Agenda  topics  will  include  Project 
review,  evaluation  and  selection,  and  a 
public  forum  (question  and  answer 
session).  The  meeting  is  being  held 
pursuant  to  the  authorities  in  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463)  and  imder  the  Seciue 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (E*ubhc  Law 
106-393).  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on  June 
25.  2002.  6:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ravalli  Coimty  Administration 


Federal  Register /Vol.  67,  No.  115 /Friday,  June  14,  2002 /Notices 


40909 


building,  215  S.  4th  Street.  Hamilton. 
Montana.  Send  written  comments  to 
Jeanne  Higgins.  District  Ranger, 
Stevensville  Ranger  District,  88  Main 
Street,  Stevensville,  MT  59870.  by 
iascimile  (406)  777-7423.  or 
electronically  to  jmhiggins@fs.fed.us. 
ton  FURTHER  INFORMATION  CONTACT: 
Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  Officer, 
fhone:  (406)  777-5461. 

Dated:  June  10,  2002. 
Lesley  Thompson. 

Acting  Forest  Supervisor. 

IJFR  Doc.  02-15036  Filed  6-13-02:  8:45  am) 

fiLUNO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Idaho  Resource  Advisory 
Committee;  Caribou-Targhee  National 
Forest,  Idaho  Falls,  ID 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Caribou-Targhee 
National  Forests'  Eastern  Idaho 
Resource  Advisory  Committee  will  meet 
Tuesday,  July  9,  2002  in  Idaho  Falls  for 
a  business  meeting.  The  meeting  is  open 
to  the  pubic. 

DATES:  The  business  meeting  will  be 
held  on  July  9,  2002  from  10  a.m.  to  3 
p.m. 

ADDRESSES:  The  meeting  location  is  the 
Caribou-Targhee  National  Forest 
Headquarters  Office  1405  HoUipark 
Drive,  Idaho  Falls  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Reese,  Caribou-Targhee  National  Forest 
Supervisor  and  Designated  Federal 
Officer,  at  (208)  524-7500. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  July  9.  2002,  begins 
at  10  a.m..  at  the  Caribou-Targhee 
National  Forest  Headquarters  Office, 
1405  HoUipark  Drive.  Idaho  Falls. 
Idaho.  Agenda  topics  will  include 
project  proposal  presentations  from 
those  projects  were  invited  to  this 
meeting.  At  the  end  of  meeting, 
Resource  Advisory  Committee  will 
make  a  decision  on  projects  to  fund. 

Dated:  June  10.  2002. 
Jerry  B.  Reese, 

Caribou-Targhee  Forest  Supervisor. 

[FR  Doc.  02-15040  Filed  6-13-02;  8:45  am) 

BIUJNQ  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Piu"chase  from 
People  Who  Are  Blind  or  Severely 
Disabled.  ' 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Comments  Must  be  Received  on  or 
Before:  ]uly  15.2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

The  U.S.  Department  of  Agriculture's 
requirements  for  Bakery  Mix  are 
currently  on  the  Procurement  List  with 
Advocacy  and  Resources  Corp.  (ARC). 
Cookeville,  Tennessee  as  the  producing 
nonprofit  agency.  The  Committee  is 
proposing  to  extend  the  scope  of  that 
mandate  to  include  the  Defense  Supply 
Center — Philadelphia  and  to  add  three 
additional  nonprofit  agencies  as 
producers. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 


3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Bakery  Mix 

8920-00-NSH-OOOl 
NPA:  Advocacy  and  Resources  Corp.  (ARC), 

Cookeville,  Tennessee. 
CW  Resources,  Inc.  New  Britain, 

Connecticut, 
Knox  County  Association  for  Retarded 

Citizens,  Inc..  Vincennes,  Indiana. 
Transylvania  Vocational  Services,  Inc., 

Brevard,  North  Carolina 

Contract  Activity:  Defense  Supply  Center — 

Philadelphia.  Philadelphia. 

Pennsylvania 
This  above  product  is  currently  on  the 

Procurement  List  for  U.S.  Department  of 

Agriculture. 
This  proposal  is  to  extend  the  scope  of  the 

mandate  to  include  Defense  Supply 

Center — Philadelphia.  Pennsylvania  and 

to  add  three  additional  producing 

nonprofit  agencies. 
Product/NSN:  Marker.  Permanent  Ink 

(Colossal) 
7520-01-424-4849  (Black) 
7520-01-424-4855 (Red) 
7520-01-424-4870  (Green) 
7520-01-424-4880  (Blue) 
NPA:  Dallas  Lighthouse  for  the  Blind,  Inc., 

Dallas,  Texas 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commodity  Center.  New  York, 

NY 

Pwduct/NSN:  PRC  Deck  Recoating  System 

801O-O0-N1B-0012 
NPA:  Alphapointe  Association  for  the  Blind, 

Kansas  City,  Missouri 
Contract  Activity:  Fleet  Industrial  Supply 

Center,  Bremerton,  Washington 

Services 

Service  Type/Location:  Embroidery  of  USAF 
Service  Name  Tapes  &  Emboss  of  Plastic 
Name  Tags,  Lackland  Air  Force  Base, 
Texas 

NPA:  Delaware  Division  for  the  Visually 
Impaired,  New  Castle,  Delaware,  Lions 
Industries  for  the  Blind,  Inc.,  Kinston, 
North  Carolina 

Contract  Activity:  Department  of  the  Air 
Force 

Service  Type/Location:  Installation 
Support  Services,  Fort  Hunter 
Liggett,  California 

NPA:  PKiDE  Industries,  Roseville, 
California 


40910 


Federal  Register / Vol.  67,  No.  115 /Friday.  June  14.  2002 /Notices 


Contract  Activity:  Headquarters  Fort 

McCoy,  Fort  McCoy,  Wisconsin 
Service  Type/Location:  Janitorial/ 

Custodial,  Hubert  H.  Humphrey 

Building,  Washington,  DC 
NPA:  Melwood  Horticultural  Training 

Center,  Upper  Marlboro,  Maryland 
Contract  Activity:  Department  of  Health 

&  Human  Services 
Service  Type/Location:  Laundry  Service, 

Fort  Carson,  Colorado 
NPA:  Goodwill  Industries  of  Colorado 

Springs,  Colorado  Springs, 

Colorado 
Contract  Aotivity:  Department  of  the  Air 

Force 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-15069  Filed  6-13-02:  8:45  ami 

BIUING  CODE  SSSS-OI-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Bureau  of  Economic  Analysis, 
Commerce. 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  Public  Law  104-13. 

Title:  Institutional  Remittances  to 
Foreign  Countries. 

Agency  Form  Number:  BE-40. 

OMB  Number:  0608-0002. 

Type  of  Review:  Renewal  of  an 
existing  collection. 

Burden:  3,273  reporting  hours. 

Number  of  Respondents:  1,336 
respondents. 

Average  Hours  Per  Response:  1.5 
hours  per  annual  reporter,  6.0  hours  per 
quarterly  reporter. 

Needs  and  Uses:  The  survey  is 
required  in  order  to  obtain 
comprehensive  initial  data  concerning 
the  transfer  of  cash  grants  to  foreign 
countries  and  their  expenditures  in 
foreign  countries  by  U.S.  religious, 
charitable,  educational,  scientific,  and 
similar  organizations.  The  data  are 
needed  primarily  to  compile  the  U.S. 
international  accoimts. 

Affected  Public:  U.S.  religious, 
charitable,  educational,  scientific,  and 
similar  organizations  which  transfer 
cash  grants  to  foreign  countries  and 
their  expenditures  in  foreign  countries. 

Frequency:  Quarterly  for  institutions 
transferring  $1  million  or  more  each 
year,  annually  for  all  others. 
Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Brelton  Woods  Agreement 
Act.  Section  8,  and  E.O.  10033.  as  amended. 


OMB  Desk  Officer:  Paul  Bugg  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Departmental 
Paperwork  Clearance  Officer,  Madeleine 
Clayton  (202)  482-3129,  Department  of 
Commerce,  Room  6608, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  Room 
10201,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  June  11.2002. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer 
(FR  Doc.  02-15077  Filed  6-13-02;  8:45  am) 
BILUNG  CODE  3S10-EA-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

[Docket  No.  020607143-2143-01] 

List  of  Unverified  Persons  in  Foreign 
Countries,  Guidance  to  Exporters  as  to 
"Red  Rags" 

AGENCY:  Bureau  of  Industry  and 
Seciuity,  Commerce. 

action:  Notice. 

SUMMARY:  As  part  of  its  preventive 
enforcement  efforts,  the  Bureau  of 
Industry  and  Security  ("BIS")  conducts 
pre-license  checks  ("PLC")  and  post- 
shipment  verifications  ("PSV")  on 
certain  export  transactions.  This  notice 
sets  forth  a  list  of  persons  in  foreign 
countries  who  were  parties  in  past 
transactions  where  PLCs  or  PSVs  could 
not  be  conducted  for  reasons  outside  the 
control  of  the  U.S.  Government.  This 
notice  also  advises  exporters  that  the 
involvement  of  a  listed  person  as  a  party 
to  a  proposed  transaction  constitutes  a 
"red  flag"  as  described  in  the  guidance 
set  forth  in  Supplement  No.  3  to  15  CFR 
part  732.  Under  that  guidance,  the  "red 
flag"  requires  heightened  scrutiny  by 
the  exporter  before  proceeding  with  a 
transaction  in  which  a  listed  person  is 
a  party. 

DATES:  This  notice  is  effective  June  14, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Andrukonis-,  Office  of 
Enforcement  Analysis,  Bureau  of 
Industry  and  Security,  Telephone:  (202) 
482-4255. 

SUPPLEMENTARY  INFORMATION: 


Background 

In  administering  export  controls 
under  the  Export  Adniinistration 
Regulations  (15  CFR  parts  730  to  774) 
(EAR),  BIS  carries  out  a  number  of 
preventive  enforcement  activities  with 
respect  to  individual  export 
transactions.  Such  activities  are 
intended  to  assess  diversion  risks, 
identify  potential  violations,  verify  end- 
uses,  and  determine  the  suitability  of 
end-users  to  receive  U.S.  commodities 
or  technology.  In  carrying  out  these 
activities,  BIS  officials,  or  officials  of 
other  federal  agencies  acting  on  BIS's 
behalf,  selectively  conduct  pre-licence 
checks  ("PLCs")  to  verify  the  bona  fides 
of  the  transaction  and  the  suitability  of 
the  end-user  or  ultimate  consignee.  In 
addition,  such  officials  sometimes  carry 
out  post-shipment  verifications 
("PSVs")  to  ensure  that  U.S.  exports 
have  actually  been  delivered  to  the 
authorized  end-user,  are  being  used  in 
a  manner  consistent  with  the  terms  of  a 
license  or  license  exception,  and  are 
otherwise  consistent  with  the  EAR. 

In  certain  instances  BIS  officials,  or 
other  federal  officials  acting  on  BIS's 
behalf,  have  been  imable  to  perform  a 
PLC  or  PSV  with  respect  to  certain     • 
export  control  transactions,  for  reasons 
outside  the  control  of  the  U.S. 
Government  (including  a  lack  of 
cooperation  by  the  host  govenmient 
authority,  the  end-user,  or  the  ultimate 
consignee).  This  notice  sets  forth  a  list 
of  certain  foreign  end-users  and 
consignees  involved  in  such 
transactions.  The  list  is  called  the 
"Unverified  List." 

The  inability  of  BIS  to  verify  the 
nature  of  the  activities,  or  suitability,  of 
any  end-user  or  consignee  involved  in 
an  export  transaction  can  raise  concerns 
about  the  bona  fides  of  such  person,  and 
that  person's  suitability  for  participation 
in  future  transactions  subject  to  the 
EAR.  Accordingly,  this  notice  also 
advises  exporters  that  the  participation 
of  a  person  on  the  Unverified  List  in  any 
proposed  transaction  will  be  considered 
by  BIS  to  raise  a  "red  flag"  for  purposes 
of  the  "Know  Your  Customer"  guidance 
set  forth  in  Supplement  No.  3  to  15  CFR 
part  732.  Under  that  guidance, 
whenever  there  is  a  "red  flag,"  exporters 
have  an  affirmative  duty  to  inquire, 
verify,  or  otherwise  substantiate  the 
proposed  transaction  to  satisfy 
themselves  that  the  transaction  does  not 
involve  a  proliferation  activity 
prohibited  by  part  744,  and  does  not 
violate  other  provisions  of  the  EAR. 

The  listing  of  a  person  on  the 
Unverified  List  does  not  equate  to  a 
licensing  requirement  such  as  that 
imposed  on  persons  included  on  the 
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Entities  List  in  15  CFR  part  744.  If  an 
exporter  can  satisfy  himself  that  the 
transaction  does  not  involve  a 
proliferation  activity  and  does  not 
violate  any  other  provision  of  the  EAR, 
the  exporter  may  proceed  with  the 
transaction  notwithstanding  the 
inclusion  of  the  person  on  the 
Unverified  List.  If  an  exporter  continues 
to  have  reasons  for  concern  after  the 
inquiry,  the  exporter  should  refrain 
Tom  such  transaction  or  submit  all 


relevant  information  to  BIS  in  the  form 
of  an  application  for  a  license  or  a 
request  for  an  advisory  opinion. 

Periodically,  BIS  will  add  persons  to 
the  Unverified  List  based  on  the  criteria 
set  forth  above,  and  remove  the  names 
of  persons  from  the  Unverified  List 
when  warranted.  Moreover,  BIS  may 
add  to  the  Unverified  List  names  of 
persons  that  BIS  discovers  are  affiliated 
with  a  person  on  the  Unverified  List  by 
virtue  of  ownership,  control,  position  of 

Unverified  List 

[June  14,  2002] 


responsibility,  or  other  affiliation  or 
connection  in  the  conduct  of  trade  or 
business.  Any  person  on  the  Unverified 
List  may  request  that  BIS  review  its 
inclusion  on  the  Unverified  List  by 
filing  an  appeal  in  accordance,  with  15 
CFR  part  756. 

The  "Unverified  List"  is  set  forth 
below. 

Dated:  June  11.  2002. 
Kenneth  I.  luster. 

Under  Secretary  for  Industry  and  Security. 


Name 


Power  Test  &  Research  Institute  of  Guangzhou 
Civil  Airport  Constmction  Corporation  

Xian  )(R  Aerocomponents  Co.,  Ltd  

Shaanxi  Telecom  Measuring  Station 

SB.  Submarine  Systems  Co.,  Ltd 

Beijing  San  Zheng  Electronic  Equipment  Engi- 
neer Co.,  Ltd. 

Huabei  Petroleum  Administration  Bureau  Log- 
ging Company. 

Yunma  Aircraft  Mfg  

Daqing  Production  Logging  Institute 

Dee  Communications  M  SON.  BHD  ....; 


Arrow  Electronics  Industries 


Country 


People's  Republic  of  China 
People's  Republic  of  China 

People's  Republic  of  China 
People's  Republic  of  China 
People's  Republic  of  China 
People's  Republic  of  China 

People's  Republic  of  China  , 

People's  Republic  of  China  , 
People's  Republic  of  China  . 

Malaysia  

United  Arab  Emirates 


Last  known  address 


No.  38  East  Huangshi  Road,  Guangzhou. 
111  Bei  Sihuan  Str.  East,  Chao  Yang  District, 

Beijing. 
Xujiawen  Beijiao.  Xian,  Shaanxi. 
39  Jixiang  Road,  Yanta  District  Xian,  Shaanxi. 
1591  Hongqiao  Rd..  BIdg.  15,  Shanghai. 
Hai  Dian  Fu  Yuau,  Men  Hao  1  Hao,  Beijing. 

South  Yanshan  Road,  Ren  Qiu  City.  Hebei. 

Yaopu,  Anshun,  Guizhou. 

No.  3  Fengshou  Village,  Sartu  District,  Daqing 

City,  Heilongjiang. 
G5/G6,    Ground    Floor,    Jin    Gereja,    Johor 

Bahru. 
204  Art>ift  Tower,  Benyas  Road,  Dubai. 


The  Unverified  List  includes  names  and  countries  of  foreign  persons  who  in  the  past  were  parties  to  a  transaction  with  respect  to  which  BIS 
could  not  conduct  a  pre-license  check  ("PLC")  or  a  post-shipment  verification  ("PSV")  for  reasons  outside  of  the  U.S.  Govemmenfs  control  Any 
transaction  to  which  a  listed  person  is  a  party  will  be  deemed  by  BIS  to  raise  a  "red  flag"  with  respect  to  such  transaction  within  the  meaning  of 
the  guidance  set  fonh  in  Supplement  No.  3  to  15  CFR  part  732.  The  red  flag  applies  to  the  person  on  the  Unverified  List  regardless  of  where  the 
person  is  located  in  the  country  included  on  the  list. 


(FR  Doc.  02-15095  Filed  6-13-02;  8:45  am] 
BILUNG  CODE  3S10-33-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-427-822] 

tlotice  of  Postponement  of  Final 
Determination  of  Antidumping  Duty 
Investigation:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
France 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Postponement  of  Final 
Determination  of  Antidumping  Duty 
Investigation. 

EFFECTIVE  DATE:  June  14,  2002.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelica  Mendoza,  John  Drury  or 
Abdelali  Elouaradia  at  (202)  482-3019, 
(202) 482-0195  and  (202)  482-1374, 
respectively;  AD/CVD  Enforcement, 
Office  8,  Group  III,  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce 
(Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
2001).  ^ 

Background 

On  October  18,  2001,  the  Department 
initiated  antidumping  duty 
investigations  of  CRCS  irom  a  number  of 
countries,  including  France.  See  Notice 
of  Initiation  of  Antidumping  Duty 
Investigations:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina,  Australia,  Belgium,  Brazil, 


France,  Germany,  India,  Japan.  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela.  66  FR  54198,  {October'26, 
2001).  The  period  of  investigation  (POI) 
is  July  1,  2000  through  June  30,  2001. 
On  May  9,  2002,  the  Department 
published  the  notice  of  preliminary 
determination.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Not  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
France,  67  FR  31204  [Preliminary 
Determination).  On  May  29,  2002,  the 
Department  published  its  amended 
preliminary  determination  in  this 
investigation.  See  Notice  of  Amended 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
France.  67  FR  37387  [Amended 
Preliminary  Determination). 

Postponement  of  Final  Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  no  later  than  135  days 
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after  the  publication  of  the  preliminary 
determination  if,  in  the  event  of  an 
affinnative  determination,  a  request  for 
such  postponement  is  made  by 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  or  in  the  event  of  a 
negative  preliminary  determination,  a 
request  for  such  postponement  is  made 
by  petitioners.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months. 

On  May  23,  2002,  Usinor  Group 
(respondent)  requested  that  the 
Department,  pursuant  to  Section 
735(a)(2)  of  the  Act.  postpone  its  final 
determination  imtil  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  in  the 
Federal  Register  and  requested 
extension  of  provisional  measures  to  a 
period  not  to  exceed  six  months.  In 
accordance  with  19  CFR 
351.210(b)(2)(ii),  because  the  request 
was  filed  in  proper  form  and  because  (1) 
our  amended  preliminary  determination 
was  affirmative,  (2)  the  respondent 
requesting  the  postponement  accounts 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  respondent's  request 
and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  Therefore,  in 
accordance  with  section  735(a)(2)  of  the 
Act,  the  Department  is  postponing  the 
final  determination  of  the 
aforementioned  investigation  until 
September  23,  2002.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

This  notice  is  published  in 
accordance  with  section  735(a)(2)  of  the 
Act. 

Dated:  June  6,  2002 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 

Admin  istra  tion . 

(FR  Doc.  02-15099  Filed  6-13-02;  8:45  am) 

BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-560-803] 

Notice  of  Rnal  Results  and  Partial 
Recission  of  Antidumping  Duty 
AdministrativeReview:  Extruded 
Rubber  TTiread  From  Indonesia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  and 
Partial  Rescission  of  Antidiunping  Duty 
Administrative  Review. 

SUMMARY:  We  determine  that  sales  of  the 
subject  merchandise  have  not  been 
made  below  normal  value  ("NV"). 
EFFECTIVE  DATE:  June  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Lyman  Armstrong, 
AD/CVD  Enforcement,  Office  VI,  Group 
II,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230;  telephone: 
(202) 482-3965  or  (202) 482-3601, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Depeutment  of  Conunerce  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  2001). 

Case  History 

On  February  7,  2002,  the  Department 
published  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Indonesia.  See 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Extruded 
Rubber  Thread  from  Indonesia,  67  FR 
5786  ("Preliminary  Results").  As 
discussed  in  the  preliminary  results, 
this  review  covers  shipments  by  P.T. 
Swasthi  Parama  Mulya  ("Swasthi"), 
diuing  the  period  of  review  ("POR") 
May  1,  2000  through  April  30,  2001.  We 
invited  parties  to  comment  on  out 
preliminary  results  of  review.  In 
response  to  the  Department's  invitation 
to  comment  on  the  preliminary  results 
of  this  review.  Swasthi.  a  respondent  in 
the  case,  submitted  a  letter  stating  that 


it  would  not  file  any  comments 
regarding  the  preliminary  results  unless 
in  response  to  other  comments  filed  by 
other  interested  parties.  See  Letter  from 
Swasthi  to  the  Department  of  Commerce 
(February  28,  2002).  Interested  parties 
did  not  submit  case  briefs  nor  did  they 
request  a  hearing.  There  have  been  no 
changes  since  the  preliminary  results. 

Scope  of  the  Review 

For  purposes  of  this  review,  the 
product  covered  is  extruded  rubber 
thread  ("ERT")  from  Indonesia.  ERT  is 
defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  fi-om 
0.18  mm,  which  is  0.007  inches  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter. 

ERT  is  currently  classified  under 
subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  review  is  dispositive. 

Partial  Rescission 

We  originally  initiated  a  review  of 
two  companies:  Swasthi  and  Filati 
Lastex  Sdn.  Bhd.  ("Filati"),  (see  Notice 
of  Initiation  of  Antidumping  Duty 
Administrative  Review,  66  FR  32934 
(Jime  19,  2001)).  However,  as  noted  in 
the  preliminary  results,  Filati  withdrew 
its  request  and  there  were  no  additional 
requests  for  a  review  of  Filati  irom  any 
other  interested  party.  We  received  no 
comments  concerning  Filati  for  the  final 
results.  Therefore,  in  accordance  with 
19  CFR  351.213(d)(3)  and  consistent 
with  Department  practice,  we  are 
rescinding  our  review  of  Filati  (see,  e.g., 
Certain  Welded  Carbon  Steel  Pipe  and 
Tube  from  Turkey:  Final  Results  and 
Partial  Rescission  of  Antidumping  , 

Administrative  Review,  63  FR  35190, 
35191,  (June  29, 1998);  see  also.  Certain 
Fresh  Cut  Flowers  From  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53287.  53288  (October 
14.  1997)). 

Price  Comparisons 

We  calculated  export  price  and  NV 
based  on  the  same  methodology 
described  in  the  Preliminary  Results. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
Preliminary  Results.  As  noted  above,  we 
received  no  comments  from  any  party. 
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Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  Swasthi  had  a  zero 
weighted-average  margin  for  the  period 
May  1.  2000  through  April  30,  2001. 

Assessment  Rate 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Piu-suant  to  19  CFR  351.212(b).  the 
Department  calculated  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  For  assessment  purposes, 
we  calculated  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  margins  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  value  of  the  sales  to 
that  importer.  Where  the  importer- 
specific  assessment  rate  is  above  de 
minimis  we  will  instruct  Customs  to 
assess  antidumping  duties  on  that 
importer's  entries  of  subject 
merchandise. 

Cash  Deposit  Requirements 

The  following  deposit  rates  will  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  ERT  from  Indonesia 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Swasthi  will  be  zero;  (2) 
for  previously  reviewed  or  investigated 
companies,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  final 
results  in  which  that  manufacturer  or 
exporter  participated;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  less-than- 
fair-value  ("LTFV")  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  final  results  for  the 
manufactiu-er  of  the  merchandise;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  24.00  percent,  the  "All  Others"  rate 
established  in  the  LTFV  investigation. 
See  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Extruded  Rubber  Thread  From 
Indonesia,  64  FR  27755  (May  21. 1999). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  reminder  to 
i  mporters  of  their  responsibility  under 


19  CFR  351.402  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  pursuant  to  sections  751(a) 
and777(i)oftheAct. 

Dated:  June  3.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  02-15102  Filed  6-13-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-351-605] 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  April  17,  2002,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  frozen  concentrated  orange  juice 
from  Brazil  (67  FR  18859).  This  review 
covers  four  manufacturers/exporters  of 
the  subject  merchandise  to  the  United  • 
States.  This  review  covers  the  period 
May  1,  2000,  through  April  30,  2001. 
We  have  made  no  changes  in  the  margin 
calculations.  Therefore,  the  final  results 
do  not  differ  from  the  preliminary 
results. 

We  have  determined  that  no  sales 
have  been  made  below  the  normal  value 
by  Branco  Peres  Citrus  S.A.  in  this 
review.  In  addition,  we  have  determined 


to  rescind  the  review  with  respect  to 
Citrovita  Agro-Industrial  Ltda.,  because 
the  request  for  review  was  withdrawn, 
and  with  respect  to  CTM  Citrus  S.A., 
and  Sucorrico  S.A.,  because  they  had  no 
shipments  of  subject  merchandise  to  the 
United  States  during  the  period  of 
review.  The  final  weighted-average 
dimiping  margin  for  the  reviewed  firm 
is  listed  below  in  the  section  entitied 
"Final  Results  of  Review." 
EFFECTIVE  DATE:  June  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
lUtin  or  Elizabeth  Eastwood.  Office  of 
AD/CVD  Enforcement.  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0656  or  (202)  482- 
3874,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
luiless  otherwise  indicated,  all  citations 
are  to  the  Department  of  Commerce's 
("the  Department's")  regulations 
codified  at  19  CFR  part  351  (2001). 

Background 

This  review  covers  four 
manufacturers/exporters  (i.e.,  Branco 
Peres  Citrus  S.A.  (Branco  Peres); 
Citrovita  Agro  Industrial  Ltda.  and  its 
affiliated  parties  Cambuhy  MC 
Industrial  Ltda.  and  Cambuhy  Citrus 
Comercial  e  Exportadora  (collectively, 
"Citrovita");  CTM  Citrus  S.A.  (CTM); 
"and  Sucorrico  S.A.  (Sucorrico)). 

On  April  17,  2002,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  frozen  concentrated  orange  juice 
(FCOJ)  from  Brazil.  See  Frozen 
Concentrated  Orange  fuice  from  Brazil; 
Preliminary  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review,  67  FR  18859 
(Apr.  17,  2002)  (Preliminary  Results). 

Sucorrico  claimed  that  it  did  not  have 
shipments  of  subject  merchandise  to  the 
United  States.  Because  we  were  able  to 
confirm  this  with  the  Customs  Service, 
and  because  we  were  also  able  to 
confirm  that  CTM  also  had  no 
shipments,  in  accordance  with  19  CFR 
351.213(d)(3)  and  consistent  with  our 
practice,  we  are  rescinding  our  review 
for  CTM  and  Sucorrico.  In  January  2002, 
the  petitioners  withdrew  their  request 
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for  review  for  Citrovita.  Consequently, 
we  are  also  rescinding  our  review  for 
Citrovita.  For  further  discussion,  see  the 
"Partial  Rescission  of  Review"  section 
of  this  notice,  below. 

We  invited  parties  to  conunent  on  our 
preliminary  results  of  review.  On  May 
20,  2002,  Branco  Peres  submitted  a  case 
brief.  However,  Branco  Peres  withdrew 
this  submission  on  May  28,  2002,  and, 
thus,  we  have  not  considered  it  for  the 
final  results.  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Order 

The  merchandise  covered  by  this 
order  is  frozen  concentrated  orange 
juice  from  Brazil.  The  merchandise  is 
currently  classifiable  under  item 
2009.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  item  number  is  provided 
for  convenience  and  for  customs 
piuposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  May  1 , 
2000,  through  April  30,  2001. 

Partial  Rescission  of  Review 

As  noted  above,  Sucorrico  informed 
the  Department  that  it  had  no  shipments 
of  subject  merchandise  to  the  United 
States  during  the  POR.  We  have 
confirmed  with  the  Customs  Service 
that  neither  Sucorrico  nor  CTM  had 
shipments  of  subject  merchandise 
during  the  POR.  Therefore,  in 
accordance  with  19  CFR  351.213(d)(3) 
and  consistent  with  the  Department's 
practice,  we  are  rescinding  our  review 
with  respect  to  CTM  and  Sucorrico.  (See 
e.g..  Certain  Welded  Carbon  Steel  Pipe 
and  Tube  from  Turkey;  Final  Results 
and  Partial  Rescission  of  Antidumping 
Administrative  Review,  63  FR  35190, 
35191  (June  29, 1998);  and  Certain  Fresh 
Cut  Flowers  from  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53287,  53288  (Oct.  14. 
1997).) 

In  addition,  on  January  9,  2002,  the 
petitioners  withdrew  their  request  for  an 
administrative  review  of  Citrovita. 
Although  the  petitioners  asked  to 
withdraw  their  review  request  after  the 
90-day  time  limit  specified  in  19  CFR 
351.213(d)(1),  the  review  for  this 
company  had  not  yet  progressed  beyond 
a  point  where  it  would  have  been 
unreasonable  to  allow  the  petitioners  to 
withdraw  their  request  for  review. 
Therefore,  in  accordance  with  19  CFR 
351.213(d)(1)  and  consistent  with  our 
practice,  we  are  also  rescinding  our 
review  with  respect  to  Citrovita. 


Cost  of  Production 

As  discussed  in  the  Preliminary 
Results,  we  conducted  an  investigation 
to  determine  whether  Branco  Peres 
made  home  market  sales  of  the  foreign 
like  product  during  the  POR  at  prices 
below  its  cost  of  production  (COP) 
within  the  meaning  of  section  773(b)(1) 
of  the  Act.  We  calculated  the  COP  for 
these  final  results,  and  performed  the 
cost  test,  following  the  same 
methodology  as  in  the  Preliminary 
Results. 

Based  on  this  analysis,  we  found  that 
100  percent  of  Branco  Peres'  home 
market  sales  were  made  at  prices  above 
the  COP.  Therefore,  we  did  not 
disregard  any  home  market  sales  made 
by  Branco  Peres  during  the  POR.  For 
further  discussion,  see  the  Preliminary 
Results,  67  FR  at  18859. 

Changes  Since  the  Preliminary  Results 

We  have  made  no  changes  to  the 
margin  calculation  since  the 
Preliminary  Results. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  percentage 
exists  for  the  period  May  1,  2000, 
through  April  30,  2001: 


Manufacturer/exporter 

Percent  margin 

Branco  Peres 

0.00 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Accordingly,  we  have  calculated 
importer-specific  duty  assessment  rates 
for  the  merchandise  in  question  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  quantity  of  those  sales.  The 
assessment  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  FCOJ  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  established  in  the  final  results 
of  this  review;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period:  (3)  if  the 


exporter  is  not  a  firm  covered  in  this 
review,  or  the  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufactiirer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  1.96 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777(i)oftheAct. 

Dated:  June  7,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  For  Import 
Administration. 

(FR  Doc.  02-15100  Filed  6-13-02;  8:45  am) 
BIUMG  COOE  3S10-OS-S 
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Stainless  Steel  Plate  in  Colls  From 
Taiwan:  Rnal  Results  and  Rescission 
In  Part  of  Antidumping  Duty 
Administrative  Review 
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action:  Notice  of  Final  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review. 
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SUMMARY:  On  June  19,  2001,  die 
Department  of  Commerce 
("Department")  published  a  notice  of 
initiation  of  an  antidumping  duty 
administrative  review  on  stainless  steel 
plate  in  coils  from  Taiwan.  This  review 
covers  two  manufacturers/exporters  of 
the  subject  merchandise,  Yieh  United 
Steel  Corporation  ("YUSCO"),  a 
Taiwanese  producer  and  exporter  of 
subject  merchandise,  and  Ta  Chen 
Stainless  Pipe  Co.,  Ltd.  ("Ta  Chen"),  a 
Taiwanese  exporter  of  subject 
merchandise.  The  period  of  review 
("POR")  is  May  1,  2000  duough  April    " 
30, 2001. 

On  February  7,  2002,  the  Department 
preliminarily  determined  that  YUSCO's 
antidumping  rate  be  based  on  total 
adverse  facts  available  due  to  YUSCO's 
failure  to  participate  in  this  proceeding. 
Therefore,  for  YUSCO,  we  applied  the 
highest  margin  rate  applied  to  YUSCO 
determined  in  a  prior  segment  of  this 
proceeding.  With  respect  to  Ta  Chen,  we 
preliminarily  rescinded  this  review 
based  on  record  evidence  supporting  the 
conclusion  that  there  were  no  entries 
into  the  United  States  of  subject 
merchandise  during  the  POR.  See 
Stainless  Steel  Plate  in  Coils  From 
Taiwan;  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review,  67  FR  5789 
(February  7,  2002)  ("Preliminary 
Notice").  The  Department  is  now 
publishing  its  final  determination. 

Petitioners  are  Allegheny  Ludlum,  AK 
Steel  Corporation,  BuUer  Armco 
Independent  Union,  J&L  Specialty  Steel, 
Inc.,  North  American  Stainless,  United 
Steelworkers  of  America,  AFL-CIO/CLC, 
and  Zanesville  Armco  Independent 
Organization  herein  called 
("Petitioners"). 

EFFECTIVE  DATE:  June  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey  or  Robert  Boiling, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone:  (202) 
482-1102  and  (202)  482-3434 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 


Agreements  Act.  In  addition,  uidess 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations . 
are  to  19  CFR  part  351  (2001). 

Background 

On  May  21. 1999,  the  Department  of 
Commerce  ("Department")  published 
the  antidumping  duty  order  on  stainless 
steel  plate  in  coils  frtim  Taiwan.  See 
Antidumping  Duty  Orders;  Certain 
Stainless  Steel  Plate  in  Coils  From 
Belgium,  Canada,  Italy,  the  Republic  of 
Korea,  South  Africa,  and  Taiwan,  64  FR 
27756  (May  21. 1999).  On  May  1.  2001. 
the  Department  published  a  notice  of 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period  May 
1,  2000  through  April  30.  2001.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review,  66  FR  21740 
(May  1,  2001).  Petitioners  timely 
requested  that  the  Department  conduct 
an  administrative  review  of  sales  by 
YUSCO,  a  Taiwanese  producer  and 
exporter  of  subject  merchandise,  and  Ta 
Chen,  a  Taiwanese  exporter  of  subject 
merchandise.  On  June  19,  2001,  in 
accordance  with  section  751(a)  of  the 
Act,  the  Department  published  in  the 
Federal  Register  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  of  sales  by  YUSCO  and  Ta  Chen 
for  the  period  May  1,  2000  through 
April  30,  2001.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part,  66  FR  32934 
0une  19,  2001).  On  July  10,  2001,  die 
Department  issued  its  antidumping  duty 
questioimaire  to  YUSCO  and  Ta  Chen. 
On  August  2,  2001,  Ta  Chen  reported  to 
the  Department  that  it  did  not  have  any 
U.S.  sales,  shipments  or  entries  of 
subject  merchandise  during  the  POR, 
and  requested  that  it  not  be  required  to 
answer  the  Department's  questionnaire. 
YUSCO  did  not  respond  to  the 
Department's  antidumping 
questionnaire. 

On  February  7,  2002,  the  Department 
preliminarily  determined  that  YUSCO's 
antidumping  rate  be  based  on  total 
adverse  facts  available  due  to  YUSCO's 
failure  to  participate  in  this  proceeding. 
With  respect  to  Ta  Chen,  we 
preliminarily  rescinded  this  review 
based  on  record  evidence  and  a  Customs 
inquiry,  both  of  which  support  the 
conclusion  that  there  were  no  entries 
into  the  United  States  of  subject 
merchandise  during  the  POR.  See 
Preliminary  Notice,  67  FR  5790. 

On  March  11,  2002,  Petitioners  filed 
their  case  brief.  Respondents  did  not  file 
case  or  rebuttal  briefs.  Neither 


Petitioners  nor  respondents  requested  a 
hearing  in  the  instant  review. 

Scope  of  the  Review 

For  purposes  of  this  review,  the 
product  covered  is  certain  stainless  steel 
plate  in  coils.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  The  subject  plate 
products  are  flat-rolled  products,  254. 
mm  or  over  in  width  and  4.75  mm  or 
more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scope  of  this  review  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  (3)  sheet 
and  strip,  and  (4)  flat  bars.  In  addition, 
certain  cold-rolled  stainless  steel  plate 
in  coils  is  also  excluded  from  the  scope 
of  these  orders.  The  excluded  cold- 
rolled  stainless  steel  plate  in  coils  is 
defined  as  that  merchandise  which 
meets  the  physical  characteristics 
described  above  that  has  undergone  a 
cold-reduction  process  that  reduced  the 
thickness  of  the  steel  by  25  percent  or 
more,  and  has  been  annealed  and 
pickled  after  this  cold  reduction 
process.  The  merchandise  subject  to  this 
review  is  currenUy  classifiable  in  the 
HTS  at  subheadings:  7219.11.00.30, 
7219.11.00.60,  7219.12.00.05, 
7219.12.00.20,  7219.12.00.25. 
7219.12.00.50,  7219.12.00.55, 
7219.12.00.65,  7219.12.0070, 
7219.12.00.80,  7219.31.00.10. 
7219.90.00.10.  7219.90.00.20, 
7219.90.00.25,  7219.90.00.60. 
7219.90.00.80,  7220.11.00.00, 
7220.20.10.10,  7220.20.10.15. 
7220.20.10.60.  7220.20.10.80, 
7220.20.60.05.  7220.20.60.10, 
7220.20.60.15.  7220.20.60.60. 
7220.20.60.80,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Period  of  Review 

The  POR  is  May  1,  2000  Uu^ough  April 
30,  2001. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
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the  "Issues  and  Decision  Memomndum" 
("Issues  and  Decision  Memorandum") 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary,  Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  June  7.  2002. 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/frn/fmhome.htm.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  facts  available  in  reaching  the 
applicable  determination.  In  selecting 
from  among  the  facts  otherwise 
available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
adverse  inference  if  the  Department 
finds  that  a  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information. 
See  also  The  Statement  of 
Administrative  Action  to  the  URAA,  H. 
Doc.  103-316  (1994)  at  870  ("SAA") 
(further  discussing  the  application  of 
adverse  facts  available). 

For  the  final  results,  in  accordance 
with  section  776(a)(2)  of  the  Act,  we 
have  determined  that  the  use  of  facts 
available  is  appropriate  for  YUSCO.  We 
confirmed  that  YUSCO  received,  but 
failed  to  respond  to,  the  Department's 
questionnaire.  Because  YUSCO  has 
failed  to  provide  any  information  for  our 
review  on  the  record,  we  have  therefore 
applied  total  facts  available  to  the 
record  for  YUSCO. 

As  noted  above,  in  selecting  facts 
otherwise  available,  pursuant  to  section 
776(b)  of  the  Act.  the  Department  may 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party,  such  as  YUSCO  in  this  case, 
failed  to  cooperate  by  not  acting  to  the 


best  of  its  ability  to  comply  with 
requests  for  information.  YUSCO  has 
not  acted  to  the  best  of  its  ability  in  this 
administrative  review,  failing  to  fully 
cooperate  with  the  Department  and 
respond  to  our  questionnaire.  Consistent 
with  Department  practice  in  cases 
where  a  respondent  fails  to  cooperate  to 
the  best  of  its  ability,  and  in  keeping 
with  section  776(b)(3)  of  the  Act,  as 
adverse  facts  available  we  have  applied 
a  margin  based  on  the  highest  margin 
from  this  or  any  prior  segment  of  the 
proceeding.  See  Elemental  Sulphur 
From  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  65  FR  77567  (December  12, 
2000). 

The  Department  notes  that  while  the 
highest  margin  calculated  during  this  or  ' 
any  prior  segment  of  the  proceeding  is 
10.20  percent,  this  margin  represents  a 
combined  rate  applied  in  a  channel 
transaction  in  the  investigation  based  on 
middleman  diunping  by  Ta  Chen,  which 
is  not  present  in  the  instant  case.  Where 
circumstances  indicate  that  a  particular 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine 
another,  more  appropriate  one  as  facts 
available.  See  Fresh  Cut  Flowers  from 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
6812,  6814  (February  22,  1996)  (where 
the  Department  disregarded  the  highest 
margin  for  use  as  adverse  facts  available 
because  the  margin  was  based  on 
another  company's  uncharacteristic 
business  expense,  resulting  in  an 
unusually  high  margin).  Because  the 
middleman  dumping  calculated  margin 
would  be  inappropriate,  given  that  the 
record  indicates  that  none  of  YUSCO's 
exports  to  the  United  States  during  the 
FOR  involved  a  middleman,  the 
Department  has  applied  the  highest 
margin  from  any  segment  of  the 
proceeding  for  YUSCO's  exports  to  the 
U.S.  without  a  middleman,  which  is 
8.02  percent,  the  petition  rate  in  the 
less-than-fair-value  (LTFV) 
investigation. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  Secondary 
information  is  described  in  the  SAA  as 
"[i]nformation  derived  from  the  petition 
that  gave  rise  to  the  investigation  or 
review,  the  final  determination 
concerning  the  subject  merchandise,  or 
any  previous  review  under  section  751 
concerning  the  subject  merchandise." 
SAA  at  870.  The  SAA  further  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  Id  at  870.  Thus,  to 


corroborate  secondary  information,  to 
the  extent  practicable,  the  Department 
will  examine  the  reliability  and 
relevance  of  the  information  used. 

In  the  investigation,  the  Department 
determined  that  the  petition  margin  was 
fully  corroborated  by  examining  the  key 
elements  of  the  U.S.  price  and  normal 
value  calculations  on  which  the  petition 
margin  was  based,  and  then  comparing 
the  sources  used  in  the  petition  to 
YUSCO's  reported  sales  databases. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  From  Taiwan.  64  FR 
15493,  15497  (March  31,  1999).  This 
petition  rate  was  applied  to  YUSCO  in 
the  investigation.  For  purposes  of  this 
administrative  review,  we  have 
reviewed  the  petition  and  information 
on  the  administrative  record,  and  found 
no  reason  to  believe  that  the  reliability 
of  this  information  should  be  called  into 
question.  Further,  the  Department  finds 
the  administrative  record  of  this  review 
does  not  contain  information  which 
indicates  that  the  application  of  the 
petition  rate  would  be  inappropriate  in 
the  instant  review.  Therefore,  we  find 
that  the  petition  rate  is  sufficiently 
reliable  and  relevant  to  YUSCO  for  the 
present  review. 

Partial  Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  only 
with  respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,during  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise,  as 
the  case  may  be.  As  discussed  above,  in 
this  case  the  Department  is  satisfied, 
after  a  review  of  information  on  the 
record  and  a  Customs  inquiry,  that  there 
were  no  entries  of  stainless  steel  plate 
in  coils  produced  or  exported  from  Ta 
Chen  during  the  FOR.  Therefore,  we 
have  decided  to  rescind  this  review 
with  respect  to  Ta  Chen  in  accordance 
witii  19  CFR  351.213(d)(3).  The  cash- 
deposit  rate  for  YUSCO/Ta  Chen*  will 
remain  as  established  in  the  original 
less-than-fair-value  investigation. 

Changes  Since  the  Preliminary  Results 

We  have  made  no  changes  from  the 
preliminary  "determination. 


'  In  those  situations  where  Ta  Chen  is  determined 
by  the  Department  to  be  engaged  in  middleman 
dumping  with  YUSCO's  subject  merchandise,  the 
Department  will  apply  a  rate  which  combines  both 
YUSCO's  and  Ta  Chen's  cash  deposit  rates 
consistent  with  19  CFR  351.107(b)  and  as  explained 
in  the  Department's  Position  section  of  Comment  1 
of  the  Issues  and  Decision  Memorandum. 
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Final  Results  of  Review 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
May  1,  2000  through  April  30,  2001: 

Stainless  Steel  Plate  in  Coils  from  Taiwan 


Manufacturer/exporter/re- 
seller 

Margfn  (percent) 

YUSCO  

8.02 

1 1  The  Department  shall  determine,  and 
U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  direcUy  to 
the  U.S.  Customs  Service.  For  duty- 
assessment  purposes,  we  will  instruct 
Customs  to  assess  the  rate  indicated 
above  against  the  entered  value  of  the 
subject  merchandise  entered  during  the 
period  of  review. 

'  Zash  Deposit  Requirements 

I  The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
notice  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  stainless  steel  plate  in  coils  from 
Taiwan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  YUSCO  will  be  the  rate 
listed  above,  unless  YUSCO's  subject 
merchandise  is  exported  to  the  United 
States  through  Ta  Chen.  If  YUSCO's 
subject  merchandise  is  exported  to  the 
United  States  through  Ta  Chen,  then 
Customs  should  continue  to  apply  a 
cash  deposit  rate  of  10.20  percent;  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "all 
others"  rate  of  7.39  percent,  which  is 
the  all  others  rate  established  in  the 
LTFV  investigation.These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)(2)  to  file  a 
certificate  regarding  the  reimbiusement 
of  antidumping  duties  prior  to 


liquidation  of  the  relevant  entries 
during  this  review  period.  Failiu"e  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidimiping* 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

This  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)  of  the  Act. 

Dated:  June  7.  2002.      . 

Faryar  Shirzad, 

Assistant  Secretary  for  Imfwrt 
Administration. 

Appendix 

A.  Issues  with  Respect  to  YUSCO 

1. Adverse  Facts  Available  for  YUSCO 
and  YUSCO's  Subject  Merchandise 

B.  Issues  with  Respect  to  Ta  Chen 
2.Total  Adverse  Facts  Available  Rate  of 
10.20  percent  Ad  Valorem  to  Ta  Chen's 
Subject  Merchandise 

(FR  Doc.  02-15101  Filed  6-13-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program  (ATP) 
Advisory  Committee 

AGENCY:  National  Institute  of  Standards 

and  Technology  (NIST),  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

members  to  serve  on  the  Advanced 

Technology  Program  Advisory 

Committee. 

summary:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Advanced 
Technology  Program  Advisory 
Committee.  NIST  will  consider 
nominations  received  in  response  to  this 
notice  for  appointment  to  the 
Committee,  in  additional  to 
nominations  already  received. 


DATES:  Please  submit  nominations  on  or 
before  July  1,  2002. 

ADDRESSES:  Please  submit  nominations 
to  Mr.  Marc  Stanley.  National  Institute 
of  Standards  and  Technology,  100 
Bureau  Drive,  Mail  Stop  4700, 
Gaithersburg,  MD  20899-4700. 
Nominations  may  also  be  submitted  via 
FAX  to  301-869-1150. 

Additional  information  regarding  the 
Committee,  including  its  charter  and 
current  membership  list  may  be  found 
on  its  electronic  home  page  at:  http:// 
www.atp.nist.gov/atp/adv_com/ 
ac_menu.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marc  Stanley,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Mail  Stop  4700,  Gaithersburg, 
MD  20899-4700;  telephone  301-975- 
4644,  fax  301-301-869-1150;  or  via 
email  at  marc.stanley@nist.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  will  advise  the  Director  of 
the  National  Institute  of  Standards  and 
Technology  (NIST)  on  ATP  programs, 
plans,  and  policies. 

The  Committee  will  consist  of  not 
fewer  than  six  nor  more  than  twelve 
members  appointed  by  the  Director  of 
NIST  and  its  membership  will  be 
balanced  to  reflect  the  wide  diversity  of 
technical  disciplines  and  industrial 
sectors  represented  in  ATP  projects. 

The  Committee  will  function  solely  as 
an  advisory  body,  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

Authority:  Federal  Advisory  Committee 
Act:  5  U.S.C.  App.  2  and  General  Services. 
Administration  Rule:  41  CFR  Subpart  101- 
6.10. 

Dated:  )une  6.  2002. 
Karen  H.  Brown, 

Deputy  Director. 

[FR  Doc.  02-15029  Filed  6-13-02;  8:45  am] 

BtLUNG  COOe  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

agency:  National  histitute  of  Standards 
and  Technology  (NIST),  Department  of 
Commerce. 

ACTION:  Request  for  nominations  of 
members  to  serve  on  the  Visiting 
Committee  on  Advanced  Technology. 

SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Visiting  Committee 
on  Advanced  Technology  (VCAT).  The 
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terms  of  some  of  the  members  of  the 
VCAT  will  soon  expire.  NIST  will 
consider  nominations  received  in 
response  to  this  notice  for  appointment 
to  the  Committee,  in  addition  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
before  July  1,  2002. 

ADDRESSES:  Please  submit  nominations 
to  Nancy  Miles,  Acting  Administrative 
Coordinator,  Visiting  Committee  on 
Advanced  Technology.  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Mail  Stop  1000. 
Gaithersburg,  MD  20899-1000. 
Nominations  may  also  be  submitted  via 
FAX  to  301-869^8972. 

Additional  information  regarding  the 
Committee,  including  its  charter, 
current  membership  list,  and  executive 
summary  may  be  found  on  its  electronic 
home  page  at:  http://www.nist.gov/ 
director/vcQt/vcat.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Miles,  Acting  Administrative 
Coordinator,  Visiting  Committee  on 
Advanced  Technology,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Mail  Stop  1000. 
Gaithersbiu^,  MD  20899-1000. 
telephone  301-975-2300,  fax  301-869- 
8972;  or  via  email  at 
nancy.miles@nist.gov. 

SUPPLEMENTARY  INFORMATION: 
VCAT  Information 

The  VCAT  was  established  in 
accordance  with  15  U.S.C.  278  and  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Objectives  and  Duties 

1.  The  Committee  shall  review  and 
make  recommendations  regarding 
general  policy  for  NIST,  its  organization, 
its  budget,  and  its  programs,  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress. 

2.  The  Committee  functions  solely  as 
an  advisory  body,  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

3.  The  Conunittee  shall  report  to  the 
Director  of  NIST. 

4.  The  Committee  shall  provide  a 
written  annual  report,  through  the 
Director  of  NIST,  to  the  Secretary  of 
Commerce  for  submission  to  the 
Congress  on  or  before  January  31  each 
year.  Such  report  shall  deal  essentially, 
though  not  necessarily  exclusively,  with 
policy  issues  or  matters  which  affect  the 
Institute,  or  with  which  the  Committee 
in  its  official  role  as  the  private  sector 
policy  adviser  of  the  Institute  is 
concerned.  Each  such  report  shall 
identify  arfeas  of  research  and  research 


techniques  of  the  Institute  of  potential 
importance  to  the  long-term 
competitiveness  of  United  States 
industry,  which  could  be  used  to  assist 
United  States  enterprises  and  United 
States  industrial  joint  research  and 
development  ventures.  The  Committee 
shall  submit  to  the  Secretary  and  the 
Congress  such  additional  reports  on 
specific  policy  matters  as  it  deems 
appropriate. 

Membership 

1.  The  Committee  is  composed  of 
fifteen  members  that  provide 
representation  of  a  cross-section  of 
traditional  and  emerging  United  States 
industries.  Members  shall  be  selected 
solely  on  the  basis  of  established 
records  of  distinguished  service  and 
shall  be  eminent  in  one  or  more  fields 
such  as  business,  research,  new  product 
development,  engineering,  labor, 
education,  management  consulting, 
enviroiunent,  and  international 
relations.  No  employee  of  the  Federal 
Government  shall  serve  as  a  member  of 
the  Committee. 

2.  The  Director  of  the  National 
Institute  of  Standards  and  Technology 
shall  appoint  the  members  of  the 
Committee,  and  they  will  be  selected  on 
a  clear,  standardized  basis,  in 
accordance  with  applicable  Department 
of  Commerce  guidance. 

Miscellaneous 

1.  Members  of  the  VCAT  are  not  paid 
.for  their  service,  but  will,  upon  request, 
be  allowed  travel  expenses  in 
accordance  with  5  U.S.C.  5701  et  seq., 
while  attending  meetings  of  the 
Committee  or  of  its  subcommittees,  or 
while  otherwise  performing  duties  at 
the  request  of  the  chairperson,  while 
away  from  their  homes  or  a  regular 
place  of  business. 

2.  Meetings  of  the  VCAT  take  place  in 
the  Washington,  DC  metropolitan  area, 
usually  at  the  NIST  headquarters  in 
Gaithersburg,  Maryland,  and  once  each 
year  at  the  NIST  headquarters  in 
Boulder,  Colorado.  Meetings  are  one  or 
two  days  in  duration  and  are  held 
quarterly. 

3.  Committee  meetings  are  open  to  the 
public  except  for  approximately  one 
hour,  usually  at  the  beginning  of  the 
meeting,  a  closed  session  is  held  in 
accordance  with  5  U.S.C.  552b(c}(6). 
because  divulging  information 
discussed  in  those  portions  of  the 
meetings  is  likely  to  reveal  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  All  other 
portions  of  die  meetings  are  open  to  the 
public. 


Nomination  Information 

1.  Nominations  are  sought  from  all 
fields  described  above. 

2.  Nominees  should  have  established 
records  of  distinguished  service  and 
shall  be  eminent  in  fields  such  as 
business,  research,  new  product 
development,  engineering,  labor, 
education,  management  consulting, 
environment  and  international  relations. 
The  category  (field  of  eminence)  for 
which  the  candidate  is  qualified  should 
be  specified  in  the  nomination  letter. 
Nominations  for  a  particular  category 
should  come  from  organizations  or 
individuals  within  that  category.  A 
simimary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledge  the  responsibilities  of 
serving  on  the  VCAT,  and  will  actively 
participate  in  good  faith  in  the  tasks  of 
the  VCAT.  Besides  participation  at 
meetings,  it  is  desired  that  members  be 
able  to  devote  the  equivalent  of  two 
days  between  meetings  to  either 
developing  or  researching  topics  of 
potential  interest,  and  so  forth  in 
furtherance  of  their  Committee  duties. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  VCAT  membership. 

Dated:  June  6,  2002. 
Karen  H.  Brown. 

Deputy  Director. 

[FR  Doc.  02-15031  Filed  6-13-02;  8:45  ami 

BILUrMS  CODE  3S10-1»-4> 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  the  Malcolm  Baldrlge 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 

and  Technology  (NIST),  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

members  to  serve  on  the  Judges  Panel  of 

the  Malcolm  Baldrige  National  Quality 

Award. 

SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Judges  Panel  of  the 
Malcolm  Baldrige  National  Quality 
Award  (Judges  Panel).  The  terms  of 
some  of  the  members  of  the  Judges 
Panel  will  soon  expire.  NIST  will 
consider  nominations  received  in 
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response  to  this  notice  for  appointment 
to  the  Committee,  in  addition  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
before  July  1.  2002. 

ADDRESSES:  Please  submit  nominations 
to  Harry  Hertz,  Director,  National 
Quality  Program,  NIST,  100  Bureau 
Drive,  Mail  Stop  1020,  Gaithersburg, 
MD  20899-1020.  Nominations  may  also 
be  submitted  via  FAX  to  301-948-3716. 
Additional  information  regarding  the 
Committee,  including  its  charter, 
current  membership  list,  and  executive 
summary  may  be  found  on  its  electronic 
home  page  at:  http:// 
www.quality.nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Hertz,  Director,  National  Quality 
Program  and  Designated  Federal 
Official,  NIST,  100  Bureau  Drive,  Mail 
Stop  1020,  Gaithersbuiig,  MD  20899- 
1020:  telephone  301-975-2361;  FAX 
301-948-3716;  or  via  e-mail  at 
harry.hertz@nist.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Judges  Panel  Information 

I  The  Judges  Panel  was  established  in 
Accordance  with  15  U.S.C.  3711a(d)(l) , 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  The  Malcolm  Baldrige 
National  Quality  Improvement  Act  of 
1987  (Public  Law  101-107). 

Objectives  and  Duties 

1.  The  Judges  Panel  will  ensure  the 
integrity  of  the  Malcolm  Baldrige 
National  Quality  Award  selection 
process  by  reviewing  the  results  of 
examiners'  scoring  of  written 
applications,  and  then  voting  on  which 
applicants  merit  site  visits  by  examiners 
to  verify  the  accuracy  of  quality 
improvements  claimed  by  applicants. 

2.  The  Judges  Panel  will  ensure  that 
individuals  on  site  visit  teams  for  the 
Award  finalists  have  no  conflict  of 
interest  with  respect  to  the  finalists.  The 
Panel  will  also  review  recommendations 
from  site  visits,  and  recommend  Award 
recipients. 

3.  The  Judges  Panel  will  function 
solely  as  an  advisory  body,  and  will 
comply  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 

4.  The  Panel  will  report  to  the 
Director  of  NIST. 

Membership 

1.  The  Judges  Panel  is  composed  of 
nine  members  selected  on  a  clear, 
standardized  basis,  in  accordance  with 
applicable  Department  of  Commerce 
guidance.  There  will  be  a  balanced 
representation  from  U.S.  service  and 
manufacturing  industries,  education, 
and  health  care  and  will  include 


members  familiar  with  quality 
improvement  in  their  area  of  business. 
No  employee  of  the  Federal  Government 
shall  serve  as  a  member  of  the  Judges 
Panel. 

2.  The  Judges  Panel  will  be  appointed 
by  the  Secretary  of  Commerce  and  will 
serve  at  the  discretion  of  the  Secretary. 
The  term  of  office  of  each  Panel  member 
shall  be  three  years.  All  terms  will 
commence  on  March  1  and  end  on 
February  28  of  the  appropriate  year. 

Miscellaneous 

1.  Members  of  the  Judges  Panel  shall 
serve  without  compensation,  but  may, 
upon  request,  be  reimbursed  travel 
expenses,  including  per  diem,  as 
authorized  by  5  U.S.C.  5701  et  seq. 

2.  The  Judges  Panel  will  meet  four 
times  per  year.  Additional  meetings  may 
be  called  as  deemed  necessary  by  the 
NIST  Director  or  by  the  Chairperson. 
Meetings  are  one  to  four  days  in 
duration.  In  addition,  each  Judge  must 
attend  an  annual  three-day  Examiner 
training  course. 

3.  Committee  meetings  are  closed  to 
the  public  pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act.  5 
U.S.C.  app.  2.  as  amended  by  Section 
5(c)  of  the  Government  in  the  Sunshine 
Act,  Public  Law  94^-409,  and  in 
accordance  with  Section  552b(c)(4)  of 
title  5,  United  States  Code.  Since  the 
members  of  the  Judges  Panel  examine 
records  and  discuss  Award  applicant 
data,  the  meeting  is  likely  to  disclose 
trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  may  be  privileged  or 
confidential. 

II.  Nomination  Information 

1.  Nominations  are  sought  from  all 
U.S.  service  and  manufacturing 
industries,  education,  and  health  care  as 
described  above. 

2.  Nominees  should  have  established 
records  of  distinguished  service  and 
shall  be  familiar  with  the  quality 
improvement  operations  of 
manufacturing  companies,  service 
companies,  small  businesses,  education 
and  health  care  organizations.  The 
category  (field  of  eminence)  for  which 
the  candidate  is  qualified  should  be 
specified  in  the  nomination  letter. 
Nominations  for  a  particular  category 
should  come  from  organizations  or 
individuals  within  that  category.  A 
summary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination. 


acknowledge  the  responsibilities  of 
serving  on  the  Judges  Panel,  and  will 
actively  participate  in  good  faith  in  the 
tasks  of  the  Judges  Panel.  Besides 
participation  at  meetings,  it  is  desired 
that  members  be  able  to  devote  the 
equivalent  of  seventeen  days  between 
meetings  to  either  developing  or 
researching  topics  of  potential  interest, 
reading  Baldrige  applications,  and  so 
forth,  in  furtherance  of  their  Committee 
duties. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  Judges  Panel  membership. 

Dated:  June  7.  2002. 
Karen  H.  Brown, 
Deputy  Director. 
(FR  Doc.  02-15103  Filed  6-13-02;  8:45  am) 

BILUNG  CODE  3S10-2S-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
National  Advisory  Board  (MEPNAB) 

AGENCY:  National  Institute  of  Standards 

and  Technology  (NIST),  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

members  to  serve  on  the  Manufacturing 

Extension  Partnership  National 

Advisory  Board. 

SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Manufacturing 
Extension  Partnership  National 
Advisory  Board.  NIS'T  will  consider 
nominations  received  in  response  to  this 
notice  for  appointment  to  the  Board,  in 
addition  to  nominations  already 
received. 

DATES:  Please  submit  nominations  on  or 
before  July  1,  2002. 

ADDRESSES:  Please  submit  nominations 
to  Ms.  Linda  Acierto,  National  Institute 
of  Standards  and  Technology,  100 
Bureau  Drive,  Mail  Stop  4800. 
Gaithersburg,  MD  20899-4800. 
Nominations  may  also  be  submitted  via 
FAX  to  301-963-6556. 

Additional  information  regarding  the 
Board,  including  its  charter  and  current 
membership  list  may  be  found  en  its 
electronic  home  page  at:  http:// 
l^'\^^v. mep.nist.gov/index-nist.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Acierto,  National  Institute  of 
Standards  and  Technology,  100  B.ureau 
Drive.  Mail  Stop  4800,  Gaithersburg, 
MD  20899-4800;  telephone  301-975- 
5033,  fax  301-963-6556;  or  via  email  at 
linda.acierto@nist.gov. 
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SUPPLEMENTARY  INFORMATION:  The  Board 
will  advise  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
(^4IST)  on  MEP  programs,  plans,  and 
policies. 

The  Board  will  consist  of  nine 
individuals  appointed  by  the  Director  of 
the  National  Institute  of  Standards  and 
Technology  (NIST)  under  the 
advisement  of  the  Director  of  MEP. 
Membership  on  the  Board  shall  be 
balanced  to  represent  the  views  and 
needs  of  customers,  providers,  and 
others  involved  in  industrial  extension 
throughout  the  United  States. 

The  Board  will  function  solely  as  an 
advisory  body,  in  compliance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

Authority:  Federal  Advisory  Committee 
Act:  5  U.S.C.  App.  2  and  General  Services 
Administration  Rule:  41  CFR  Subpart  101- 
6.10 

Dated:  June  6,  2002. 
Karen  H.  Bro«vn, 

Deputy  Director. 

[FR  Doc.  02-15030  Filed  6-13-02;  8:45  am] 

BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  Public  Meeting  of 
the  National  Conference  on  Weights 
and  Measures 

agency:  National  Institute  of  Standards 
and  Technology.  Conunerce. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  annual  meeting  of  the  National 
Conference  on  Weights  and  Measures 
will  be  held  July  14  through  July  18, 
2002,  at  the  Omni  Netherland  Hotel, 
Cincinnati,  OH.  The  meeting  is  open  to 
the  public.  The  National  Conference  on 
Weights  and  Measures  is  an 
organization  of  weights  and  measures 
enforcement  officials  of  the  States, 
coimties,  and  cities  of  the  United  States, 
federal  representatives,  and  private 
sector  representatives.  The  aimual 
meeting  of  the  Conference  brings 
together  enforcement  officials,  other 
government  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  to  discuss  subjects  that 
relate  to  the  field  of  weights  and 
measures  technology  and 
administration.  Pursuant  to  (15  U.S.C. 
272(b)(6)),  the  National  histitute  of 
Standards  and  Technology  supports  the 
National  Conference  on  Weights  and 
Measures  in  order  to  promote 


uniformity  among  the  States  in  the  laws, 
regidations,  methods,  and  testing 
equipment  that  comprises  regulatory 
control  by  the  States  of  commercial 
weighing  and  measuring. 
DATES:  The  meeting  will  be  held  July 
14-July  18,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Omni  Netherland  Hotel,  35  West  5th 
Street,  Cincinnati,  OH  45202 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  V.  Oppermann,  Chief,  NIST, 
Office  of  Weights  and  Measiues,  100 
Bureau  Drive,  Stop  2350,  Gaithersburg, 
MD  20899-2350.  Telephone  (301)  975- 
4004,  or  E-mail  owTn@njsf.gov. 

Dated:  lune  6.  2002. 
Karen  H.  Brown, 
Deputy  Director 

(FR  Doc.  02-15032  Filed  6-13-02;  8:45  am] 
BILLING  CODE  3S10-13-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052302B] 

Endangered  Species;  Rie  No.  1174 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  modification. 

SUMMARY:  Notice  is  hereby  given  that 
Harold  Brundage  III,  Enviromnental 
Research  and  Consulting,  Inc.,  112 
Commons  Court,  Chadds  Ford,  PA 
19317,  has  been  issued  a  permit  to  take 
endangered  species  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713—289;  fax  (301)713-0376. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Becker.  (301)713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
October  16,  2001,  notice  was  published 
in  the  Federal  Register  (66  FR  200)  that 
a  request  for  scientific  research  Permit 
No.  1174  be  modified  to  allow  for  the 
implantation  of  sonic  transmitters  in 
shortnose  sturgeon.  The  requested 
permits  have  been  issued  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (ESA;  16  U.S.C. 
1531  et  seq.)  and  the  regulations 
governing  the  taking,  importing,  and 


exporting  of  endangered  and  threatened 
species  (50  CFR  parts  222-226). 

Issuaiice  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  ]une  10.  2002. 
Eugene  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-15080  Filed  6-13-02;  8:45  am] 

BILUNG  COO€  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0521 02D] 

Marine  Mammals;  File  No.  116-1662 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Sea  Worid,  Inc.,  7007  Sea  Worid  Drive, 
Orlando,  Florida  32821,  has  been  issued 
a  permit  to  import  one  beluga  whale 
{Delphinapterus  leucas)  for  purposes  of 
public  display. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910  (301/ 
713-2289);  and 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach, 
California  90802,  (562/980-4000). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Skidmore  or  Amy  Sloan,  (301/ 
713-2289). 

SUPPLEMENTARY  INFORMATION:  On  March 
8,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  10681)  that  a 
request  for  a  public  display  permit  to 
import  one  adult  male  beluga  whale  had 
been  submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Talung 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 
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Dated:  June  6.  2002. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-14962  Filed  6-13-02:  8:45  am] 
BILLING  CODE  3$10-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  on  the  Final 
Environmental  Impact  Statement 
(FEIS)  on  the  Disposal  and  Reuse  of 
the  Oaidand  Army  Base,  Oaidand,  CA 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Record  of  decision. 

SUMMARY:  The  Department  of  the  Army 
announces  its  Record  of  Decision  on  the 
FEIS  for  the  disposal  and  reuse  of  the 
Oakland  Army  BASE.  The  closure  of 
Oakland  Army  BASE  Was  mandated  in 
accordance  with  the  Defense  BASE 
Closiu-e  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 

The  Record  of  Decision  allows  the 
Army  to  initiate  action  to  dispose  of  the 
excess/surplus  property  at  Oakland 
Army  BASE,  in  accordance  with  the 
Oakland  BASE  Reuse  Authority 
Amended  Draft  Final  Reuse  Plan  for  the 
Oakland  Army  BASE. 
ADDRESSES:  A  copy  of  the  Record  of 
Decision  may  be  obtained  by  contacting 
Mr.  Chuck  Hubbard,  U.S.  Army  Corps  of 
Engineers,  U.S.  Army  Engineer  District, 
Sacramento,  (CESPK-PD),  1325  J  Stfeet, 
Sacramento,  CA  95814-2922. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chuck  Hubbard  at  (916)  557-6958  and 
or  by  facsimile  at  (916)  557-7866. 
SUPPLEMENTARY  INFORMATION:  The  FEIS 
analyzes  three  disposal  alternatives  with 
.respect  to  the  disposal  and  subsequent 
reuse  of  the  426-acre  (approximately 
370  acres  unsubmerged  and  56  acres 
submerged)  comprising  the  Oakland 
Army  BASE:  (1)  The  no  action 
alternative,  under  which  the  property 
would  be  maintained  in  a  caretaker 
status  after  closure;  (2)  the 
unencumbered  disposal  alternative, 
under  which  the  Army  would  transfer 
the  property  without  use  restrictions, 
such  as  enviromnental  covenants,  land 
use  controls,  and  easements;  and  (3)  the 
encumbered  disposal  alternative,  under 
which  the  Army  would  transfer  the 
property  with  various  use  restrictions 
which  run  with  the  land  and  limit 
future  use. 

In  the  Record  of  Decision,  the  Army 
concludes  that  the  FEIS  adequately 
addresses  the  impacts  of  property 
disposal  and  documents  its.decision  to 


transfer  the  property  as  encumbered. 
Possible  encumbrances  includfe; 
covenants  and  restrictions  for  asbestos- 
containing  material,  lead-BASEd  paint, 
wildlife  habitat  protection,  access 
easements  and  rights-of-way. 

Dated:  )une  6.  2002. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health),  OASA  (I&E). 

[FR  Doc.  02-15005  Filed  6-13-02;  8:45  am] 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Invention 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  Number  6,295,911: 
ENERGY  DAMPER  AND  RECOIL 
LIMITING  SYSTEM  FOR  LINE 
CHARGE.//U.S.  Patent  Number 
6,305,877:  BREAKWATER/ 
ATTENTUATION  DEVICE  FOR  HIGH 
SPEED  VESSEL  WAKE.//U.S.  Patent 
Number  6,308,607:  NEUTRALIZING 
MUNmON.//U.S.  Patent  Number 
6,321,630:  THERMOSET/ 
THERMOPLASTIC  LINE  CHARGE 
WITH  CONTOURED  FABRIC 
FASTENING  AND  DETONATING  CORD 
MANAGEMENT  SYSTEM  AND 
ASSEMBLY  PROCESS.//U.S.  Patent 
Number  6,325,015:  SYSTEM  FOR 
ARRESTING  A  SEAGOING  VESSEL.// 
U.S.  Patent  Number  6,346.141: 
SUPPLYING  BREATHABLE  GAS  FOR 
UNDERWATER  HABITAT.//U.S.  Patent 
Number  6,347.147:  HIGH  NOISE 
SUPPRESSION  MICROPHONE.//U.S. 
Patent  Number  6,359,833: 
UNDERWATER  SMALL  TARGET 
WEAPON.//U.S.  Patent  Number 
6,359,834:  MINE  NEUTRALIZATION 
DEVICE.//U.S.  Patent  Number 
6,360,495;  SAND  SPIKE  SYSTEM.//U.S. 
Patent  Number  6,362,625:  ACTIVE 
MAGNETIC  ANOMALY  SENSING 
SYSTEM  HAVING  SYNCHRONIZED 
TRANSCEIVER  AND 
DISCRIMINATOR.//U.S.  Patent  Number 
6,364,253:  REMOTE  PILOTED  VEHICLE 
POWERED  BY  BEAMED  RADIATION./ 
/U.S.  Patent  Number  6,366,533: 
UNDERWATER  RECONNAISSANCE 
AND  SURVEILLANCE  SYSTEM.//U.S. 


Patent  Number  6,36li,534: 
UNDERWATER  HIGH  ENERGY 
ACOUSTIC  COMMUNICATIONS 
DEVICE.//U.S.  Patent  Number 
6,366,887:  SIGNAL 
TRANSFORMATION  FOR  AURAL 
CLASSIFICATION.// 
ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to  the 
Coastal  Systems  Station,  Dahlgren 
Division,  Naval  Surface  Warfare  Center, 
6703  W.  Hwy  98,  Code  XPOlL,  Panama 
City,  FL  32407-7001.  and  must  include 
the  Navy  Case  Number. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harvey  A.  Gilbert.  Counsel,  Coastal 
Systems  Station,  Naval  Surface  Warfare 
Center,  6703  W.  Hwy  98,  Code  XPOlL. 
Panama  City,  FL  32407-7001,  telephone 
(850) 234-4646. 
(Authority:  35  U.S.C.  207,  37  CFR  part  404.) 

Dated:  ]une  3.  2002. 
R.E.  Vincent  11, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps's,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-15055  Filed  6-13-02:  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  .1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
13,2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Fedearl  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
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office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Descriptionl  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issUes:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  10.  2002. 
lohn  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  International  Adult  Literacy  and 
Ijfeskills  Survey. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household;  Not-for-profit  institutions; 
State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  9,740;  Burden 
Hours:  6,731. 

Abstract:  The  International  Adult 
Literacy  and  Lifeskills  Sxirvey  (lALLS) 
will  collect  internationally  comparable 
information  on  the  literacy  and 
numeracy  performancy  of  adults  from 
around  the  world.  The  LALLS  will  be 
administered  in  the  general  household 
population  aged  16-65  and  in  selected 
federally-funded  adult  education 
programs.  The  lALLS  household 
assessment  will  provide  a  detailed 
picture  of  the  literacy  and  numeracy 
skills  of  U.S.  adults  compared  to  adults 
in  other  countries.  The  lALLS  adult 
education  program  assessment  will 
show  the  literacy  skills  of  the  adults 
enrolled  in  adult  education  programs 
and  how  they  differ  from  the  U.S. 
general  population  and  international 
populations. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 


link  number  2063.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO  RMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu"  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
internet  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-15034  Filed  6-13-02;  8:45  am) 

BaJJNGCOOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  P-361 5-002] 

Drew  River  Mill,  Inc.;  Cancellation  of 
June  20  Site  Review 

June  10,  2002. 

On  May  24,  2002,  the  staff  of  the 
Office  of  Energy  Projects  issued  a  Notice 
of  Site  Review  for  the  Branch  River  Mill 
Project  for  June  20,  2002.  At  the  request 
of  the  exemptee.  Drew  River  Mill,  Inc., 
the  scheduled  site  visit  has  been 
postponed  until  further  notice. 

For  further  information,  please 
contact  the  Comnussion's  Office  of 
External  Affairs  at  (202)  208-1088. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-15023  Filed  6-13-02;  8:45  am) 

BNXING  COOE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7231-3] 

Proposed  Settlement  Agreement; 
Motor  Vehicle  Emissions  Budgets 
("MVEBs ")  in  the  Submitted  Houston- 
Galveston  Area  Attainment 
Demonstration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  (Act),  notice 
is  hereby  given  of  a  proposed  settlement 
in  litigation  instituted  against  the 
Environmental  Protection  Agency  (EPA) 
challenging  EPA's  June  14,  2000, 
determination  of  adequacy  of  the  motor 
vehicle  emissions  budgets  ("MVEBs")  in 
the  submitted  Houston-Galveston  Area 
Attainment  Demonstration  State 
Implementation  Plan  for  ozone  for 
transportation  conformity  purposes. 
Environmental  Defense  (ED)  and  several 
Houston  area  environmental 
organizations  and  individuals 
challenged  EPA's  adequacy 
determination  published  at  65  FR 
37368.  ED.  et  al.  v.  EPA,  5th  Cir.  No.  00- 
60570. 

EPA  has  entered  into  a  proposed 
settlement  with  the  litigants  in  this 
matter.  Under  this  proposed  settlement, 
the  petitioners  will  dismiss  the 
litigation  with  prejudice  and  EPA  will 
take  certain  actions  relating  to  the 
ongoing  transportation  conformity 
process  in  the  Houston-Galveston  Area. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 
consent  to  the  proposed  settlement  if 
the  comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act. 

Copies  of  the  proposed  settlement  are 
available  from  Phyllis  Cochran,  Air  and 
Radiation  Division  (2344A),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue.  NW,  Washington,  DC  20460, 
(202)  564-7606.  Written  comments 
should  be  sent  to  Sara  Schneeberg  at  the 
above  address  and  must  be  submitted  on 
or  before  July  15.  2002. 

Dated:  June  10,  2002. 
Lisa  K.  Friedman, 

Associate  General  Counsel,  Air  and  Radiation 
Law  Office. 

(FR  Doc.  02-15092  Filed  6-13-02;  8:45  am) 
BILUNG  COOE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6630-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
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564-7167  or  http://www.epa.gov/ 

compliance  / nepa/ . 

Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  June  03,  2002,  through  June  07, 

2002, 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  020228,  FINAL  EIS,  AFS,  ID, 
Meadow  Face  Stewardship  Pilot 
Project,  Implementation,  Nez  Perce 
National  Forest,  Clearwater  Ranger 
.District,  Idaho  Coimty,  ID,  Wait 
Period  Ends:  July  15,  2002,  Contact: 
Darcy  Pederson  (208)  983-1963. 

EIS  No.  020229,  DRAFT  EIS,  FHW,  CA, 
Butte  70/149/99/191  Highway 
Improvement  Project,  Update  State 
Route  149  to  Four-Lane  Expressway, 
From  70  North  of  Oroville  to  Route  99 
South  of  Chico,  Funding,  Right-of- 
Way  Acquisition,  Endangered  Species 
Act  Section  7  and  COE  Section  404 
Permit,  Butte  County,  CA  ,  Comment 
Period  Ends:  July  29,  2002,  Contact:  R. 
C".  Slovensky  (916)  498-5774. 

EIS  No.  020230,  FINAL  EIS.  AFS,  PA. 
Lewis  Run  Project,  Management 
Strategies  for  Road  Construction  and 
Reconstruction,  Timber  Management 
Activities,  Soil  and  Water 
Improvements,  Wildlife  Habitat 
Enhancements  and  Recreation 
Improvements,  Implementation, 
Lewis  Run  Project  Area,  Bradford 
Ranger  District,  Allegheny  National 
Forest,  McKean  County,  PA,  Wait 
Period  Ends:  July  15,  2002,  Contact: 
Andrea  Hille,  Ext  129  (814)  362-4613. 

EIS  No.  020231,  DRAFT  EIS,  COE,  TX. 
North  Padre  Island  Storm  Damage 
Reduction  and  Environmental 
Restoration  Project,  Construction  of  a 
Channel  between  the  Laguna  Madre 
and  the  Gulf  of  Mexico  across  North 
Padre  Island  referred  to  as  Packery 
Chaimel  Project,  Nueces  Coimty,  IL  , 
Comment  Period  Ends:  July  29,  2002, 
Contact:  Sam  J.  Watson  (409)  766- 
3964. 

EIS  No.  020232,  DRAFT  EIS,  FHW,  WY, 
Wyoming  Forest  Highway  4  U.S.  212 
(KP  39.5  to  KP  69.4)  the  Beartooth 
Highway,  A  Portion  Proposed  for 
Reconstruction  begins  7.1  miles  east  of 
the  Junction  of  WY-296  (Chief  Joseph 
Highway)  and  Proceeds  East  for  18.6 
miles  to  the  Wyoming/Montana  State 
Line,  Park  County,  WY,  Comment 
Period  Ends:  July  29,  2002,  Contact: 
Richard  J.  Gushing  (303)  716-2138. 
This  document  is  available  on  the 
Internet  at:  http://www.cflhd.gov/ 
projects/wy/beartooth/index.htm. 

EIS  No.  020233,  DRAFT  SUPPLEMENT, 
FHW,  WA,  Cross-Base  Highway 
Project,  Updated  Information, 
Between  I-I5  at  the  Thome  Lane 
Interchange  and  WA-7  at  176th  Street 


South,  Major  Investment  Study  (MIS), 
COE  Section  404  Permit,  Pierce 
County.  WA  ,  Comment  Period  Ends: 
July  31.  2002.  Contact:  Steve  Saxton 
(360)  753—9411. 
EIS  No.  020234.  DRAFT  EIS.  FTA.  TX. 
Northwest  Corridor  Light  Rail  Transit 
(LRT)-Line  to  Farmers  Branch  and 
CarroUton.  Construction  and 
Operation,  NPDES  and  COE  Section 
404  Permits,  Dallas  Area  Rapid 
Transit.  Dallas  and  Denton  Counties. 
TX  .  Comment  Period  Ends:  July  30. 
2002,  Contact:  John  Sweek  (817)  975- 
0550. 

Dated:  June  11,  2002. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
(FR  Doc.  02-15093  Filed  6-13-02;  8:45  am) 

BILUNG  COOE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-6630-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  12,  2002  (67  FR  17992). 

Draft  EISs 

ERP  No.  D-BLM-L65399-OR  RaUng 
ECl ,  Kelsey  Whisky  Landscape 
Management  Planning  Area, 
Implementation.  Associated  Medford 
District  Resource  Management  Plan 
Amendments,  Josephine  and  Jackson 
Counties.  OR. 

Summary:  EPA  expressed 
environmental  concerns  that  the  project 
may  adversely  affect  two  listed  species 
under  the  Endangered  Species  Act.  EPA 
requested  that  the  conclusions  from  the 
US  Fish  and  Wildlife  Service  Biological 
Opinion  be  included  in  the  final  EIS 
and  referenced  in  the  Record  of 
Decision. 

ERP  No.  DS-NPS-K61121-NV  Rating 
EC2,  Great  Basin  National  Park  (GRBA) 
Amendment  to  the  General  Management 
Plan  (GMP).  Proposal  to  Construct  a 
Visitor  Learning  Center  on  an  80-acre 
Parcel  of  Land  north  of  the  Town  of 
Baker,  White  Pine  County,  NV. 


Summary:  expressed  environmental 
concerns  about  a  lack  of  pollution 
'  prevention  measures  in  the  project's 
construction  and  operation  and  that 
there  was  no  discussion  on  the  project's 
potential  water  quality  impacts, 
mitigation  to  protect  water  quality,  or 
conformity  with  the  Clean  Water  Act. 

Dated:  June  11,2002. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  02-15094  Filed  6-13-02;  8:45  am) 

BILUNG  COOE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7231-6] 

Escambia  Wood  Preserving  Superfund 
Sites;  Broolthaven  Wood  Preserving 
Site— MS,  Brunswick  Wood  Preserving 
Site— GA,  Camilla  Wood  Preserving 
Site— GA,  Pensacola  Wood  Preserving 
Site— FL;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  Environmental  Protection 
Agency  is  proposing  to  enter  into  a 
settlement  with  Mr.  Charles  A.  Soule, 
Jr.,  pursuant  to  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  regarding  the 
Escambia  Wood  Preserving  Superfund 
Sites:  Brookhaven  Wood  Preserving  Site 
located  in  Brookhaven,  Lincoln  Coimty, 
Mississippi:  Brunswick  Wood 
Preserving  Site  located  in  Brunswick. 
Glynn  County.  Georgia;  Camilla  Wood 
Preserving  Site  located  in  Camilla. 
Mitchell  County,  Georgia;  Pensacola 
Wood  Preserving  Site  located  in 
Pensacola,  Escambia  County,  Florida. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modiiy  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  Batchelor.  U.S.  EPA  Region  4 
(WMD-CPSB).  Sam  Nunn  Atlanta 
Federal  Center,  61  Forsyth  Street  SW, 
Atlanta,  Georgia  30303.  (404)  562-8887. 
Written  comments  may  be  submitted  to 
Ms.  Batchelor  within  thirty  (30) 
calendar  days  of  the  date  of  this 
publication. 
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Dated:  May  15,  2002. 
Anita. L.  Davis, 

Acting  Chief,  CERCLA  Program  Services 
Branch  Waste  Management  Division. 
IFR  Doc.  02-15090  Filed  6-13-02;  8:45  am] 
nUJNO  CODE  6560-SO-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Advisory  Committee  of  ttie  Export- 
import  Bank  of  the  United  States  (Ex- 
Im  Bank) 

SUMMARY:  The  Advisory  Committee  was 
established  by  Pub.  L.  98-181, 
November  30, 1983.  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 

Time  and  Place:  Wednesday,  Jime  19, 
2002,  at  9:30  a.m.  to  12:30  p.m.  The 
meeting  will  be  held  at  Ex-Im  Bank  in 
Room  1143,  811  Vermont  Avenue,  NW.. 
Washington,  DC  20571. 

Agenda:  Agenda  items  includes 
discussion  on  the  TPCC  report  and 
Competitiveness  report  and  reports  for 
the  Advisory  Committee's  Sub- 
Committees. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter]  or  other  special 
accommodations,  please  contact,  prior 
to  Jime  15,  2002,  Nichole  Westin,  Room 
1257,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  Voice:  (202) 
565-3542  or  TDD  (202)  565-3377. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Nichole 
Westin,  Room  1257,  811  Vermont  Ave., 
NW.,  Washington,  DC  20571,  (202)  565- 
3542. 

Peter  Saba, 

General  Counsel. 

(FR  Doc.  02-15016  Filed  6-13-02;  8:45  ami 

BHXING  CODE  6a9(M>1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Informatkxi 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commisston 

June  7,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 


invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  15,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  vja 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-1004. 

Title:  Orders  Re:  E911  Act. 

Form  No.  :W A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  state,  not-for-profit  institutions, 
and  state,  local  or  tribal  governments. 

Number  of  Respondents:  6 
respondents;  22  responses. 

Estimated  Time  Per  Response:  5 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement,  quarterly, 
semi-annual  reporting  requirement. 

Total  Annual  Burden:  110  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  quarterly  and 
supplemental  reports  will  be  used  by 
the  Commission  to  monitor  carrier 


progress  of  Phase  I  and  Phase  II 
deployment  in  transition  to  E91 1 ,  and  to 
facilitate  the  prompt  enforcement  of  the 
E911  implementation  milestones  and 
other  requirements  of  the  plans.  This 
will  ensure  that  this  important  effort 
will  continue  in  an  orderly  and  timely 
fashion.  The  Commission  is  seeking  the 
full  three-year  OMB  approval  for  this 
collection  of  information. 

OMB  Control  No.:  3060-1008. 

Title:  Reallocation  and  Service  Rules 
for  the  698-746  MHz  Band  (Television 
Channels  52-59). 

Fonn  No.:  N/A.. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  cuid  state,  local  or  tribal 
governments. 

Number  of  Respondents:  734. 

Estimated  Time  Per  Response:  .084 
hours  (five  minutes). 

Frequency  of  Response: 
Recordkeeping  requirement,  on 
occasion  reporting  requirement,  and 
third  party  disclosure  requirement. 

Total  Annual  Burden:  367  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
adopted  allocation  and  service  rules  for 
the  698-746  MHz  spectrum  band  which 
is  being  reallocated  pursuant  to 
statutory  requirements.  The 
Commission  took  this  action  to  support 
the  development  of  new  services  in  the 
lower  700  MHz  band,  and  to  protect 
existing  television  operations  that  will 
occupy  the  band  throughout  the 
transition  to  digital  television. 

Section  27.50(c)(5)  provides  that 
licensees  intending  to  operate  a  base  or 
fixed  station  at  a  power  level  greater 
than  1  kW  ERP  must  provide  advanced 
notice  of  such  operation  to  the 
Commission  and  to  licensees  authorized 
in  their  area  of  operation.  Notices  must 
provide  the  location  and  operating 
parameters  of  the  base  or  fixed  station 
operating  at  a  power  level  greater  than 
1  kW  ERP,  including  the  station's  ERP, 
antenna  coordinates,  antenna  height 
above  ground,  and  vertical  antenna 
pattern,  and  such  notices  must  be 
provided  at  least  90  days  prior  to  the 
commencement  of  station  operation. 
The  service  rules  have  been  designed  to 
promote  the  development  and  rapid 
deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of 
the  public;  to  promote  economic 
opportunity  and  competition;  and  to 
create  the  efficient  and  intensive  use  of 
the  spectrum  by  promoting  the 
objectives  identified  in  47  U.S.C.  309(j). 
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Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-15083  Filed  6-13-02;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


[Report  No.  2557] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

June  10.  2002. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  July  1,  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  In  the  Matter  of  the  4.9  GHz 
Band  Transferred  from  Federal 
Government  Use  (WT  Docket  No.  00- 
32). 

Number  of  Petitions, Filed:  2. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-15081  Filed  6-13-02;  8:45  am] 

BILUNG  COIX  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  generd  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  a  proposed 
new  collection  of  information.  This 
notice  seeks  comments  concerning  the 
creation  and  use  of  evaluation  forms  for 
arbitrators  and  claimants.  The  request  is 
submitted  under  the  emergency 
processing  procedures  in  Office  of 
Management  and  Budget  (OMB) 
regulation  5  CFR  1320.13.  FEMA  is 
requesting  that  this  collection  of 
information  be  approved  by  July  7, 
2002.  The  approval  will  authorize 
FEMA  to  use  the  collection  through 
January  31,  2003.. 

FEMA  plans  to  follow  this  emergency 
request  with  a  request  for  a  3-year 
approval.  The  request  will  be  processed 
imder  OMB's  normal  clearance 
procedures  in  accordance  with  the 
provisions  of  OMB  regulation  5  CFR 
1320.10.  To  help  us  with  the  timely 
processing  of  the  emergency  and  normal 
clearance  submissions  to  OMB,  FEMA 
invites  the  general  public  to  comment 
on  the  proposed  collection  of 
information.  This  notice  and  request  for 
comments  is  in  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3506(c)(2)(A)). 
SUPPLEMENTARY  INFORMATION:  The  Cerro 
Grande  Fire  Assistemce  Act  is 
authorized  under  Public  Law  106-246, 
Division  C,  and  is  implemented  by 
FEMA  regulation  44  CFR  295.46.  The 
Act  establishes  the  Cerro  Grande  Fire 
Claim  Program  to  provide  assistance  to 
claimants  who  were  adversely  impacted 


when  the  National  Park  Service's 
prescribed  bum  flared  out  of  control  at 
Bandolier  National  Monument,  New 
Mexico,  on  May  4,  2000.  This  collection 
of  information  surveys  claimants  and 
arbitrators  who  participate  in  the 
Agency's  Alternative  Dispute  Resolution 
process.  The  survey  questionnaires 
provide  feedback  to  the  Agency  on 
customer  satisfaction  and  for  program 
quality  improvement  purposes.  It  will 
assist  us  in  complying  with  goals  and 
objectives  of  the  Government 
Performance  Results  Act  (GPRA). 

Collection  of  Information 

Title:  Cerro  Grande  Arbitrator 
Questionnaire  and  Cerro  Grande 
Claimant  Questionnaire. 

Type  of  Information  Collection:  New. 

Abstract:  The  survey  questionnaires 
will  be  used  to  gather  information  on 
how  satisfied  participants  are  with  the 
arbitration  currently  in  place.  The 
respective  arbitrator  and  claimant  will 
be  asked  to  complete  the  survey 
questionnaire  and  submit  it  to  FEMA's 
Alternative  Dispute  Resolution  Office 
after  arbitration.  This  is  strictly 
voluntary.  The  information  will  be 
collected  over  the  course  of  the  year  and 
submitted  to  the  Office  of  General 
Counsel  in  an  End  of  Year  Report.  The 
information  will  also  be  formulated  to 
answer  specific  questions  regarding  the 
satisfaction  with  the  program.  The 
information  will  also  provide  ways  to 
improve  the  program  so  that  it 
continues  to  provide  a  fair  resolution  to 
the  claimant's  problems  and  that  its 
processes  are  the  least  burdensome  and 
the  most  time-  and  cost-effective  to  the 
claimant,  the  arbitrator,  and  to  the 
Federal  Government. 

Affected  Public:  Individuals  and 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  Federal 
government;  and  State,  local  or  tribal 
governments. 

Estimated  Total  Annual  Burden 
Hours:  205  hours. 


FEMA  fomis 


Arbitrators 
Qaimants 

Total  . 


Number  of  re- 
spondents 

(A) 


420 
400 


428 


Frequency  of 
response 

(B) 


Hours  per  re- 
sponse 

(C) 


.25 
.25 


.25 


Annual  burden 
hours 

(A  X  B-x  C) 


105 
100 


205 


Estimated  Cost:  The  total  estimated 
burden  hours  is  205  hours  based  on  428 
respondents  surveyed  once  (arbitrators' 
frequency  of  response  refers  to  one 
response  per  case/arbitration). 


Arbitrators  hourly  rate  is  estimated  at 
$150,  or  $38  per  arbitration.  The 
estimated  total  annual  cost  for 
arbitrators  is  $15,960.  The  cost  for 
claimants  is  estimated  at  $13.42  per 


hour  or  $3.50  per  response.  The 
estimated  total  annual  cost  for  claimants 
is  $1,400. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
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proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  316,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Cindy  Mazur,  ADR  Specialist, 
Federal  Emergency  Management 
Agency,  202/646-4094,  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 
number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  e-mail: 
muriel.anderson@fema.gov. 

Dated:  June  7,  2002. 
Muriel  B.  Anderson, 

Acting  Bmnch  Chief,  Program  Services  and 
Systems  Branch,  Facilities  and  Services 
Management  Division,  Administration  and 
Resource  Planning  Directorate. 
[FR  Doc.  02-15051  Filed  6-13-02;  8:45  am) 
BIUJNG  COOE  671S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort. to  reduce  paperwork 
and  respondent  burden,  invites  the 
genend  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  the  proposed  continuation 
of  a  collection  of  information.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  renewal  of  the 
National  Flood  Insurance  Program 
Biennial  Report  forms. 
SUPPLEMENTARY  INFORMATION:  FEMA  is 
seeking  to  extend  the  use  of  the  National 
Flood  Insurance  Program  Biennial 
Report  forms,  which  is  required  by 
FEMA  regulation  44  CFR  59.22(b)(2). 
The  regulation  requires  that 
communities  participating  in  the 
National  Flood  Insurance  Program 
submit  an  annual  or  biennial  report 
describing  the  progress  made  during  the 
year  in  the  implementation  and 
enforcement  of  floodplain  management 
regulations.  FEMA  has  decided  that  the 
data  be  collected  on  a  bieimial  rather 
than  annual  reporting  cycle.  The  data 
collected  on  the  Biennial  Report  forms 
will  also  be  used  to  assess  the  need  to 
revise  and  update  all  floodplain  areas 
and  flood  risk  zones  identified, 
delineated,  or  established  under  section 
1360  of  the  National  Flood  Insurance 
Act  of  1968. 

Collection  of  Information 

Title:  National  Flood  Insurance 
Program — Biennial  Report. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 


OMB  Number:  3067-0018. 

Form  Numbers:  FEMA  81-28. 
Emergency  and  Regular  Program 
(Minimally  Floodprone);  FEMA  Form 
81-29,  Regular  Program  (with  Base 
Flood  Elevations);  and  FEMA  Form  81- 
29A,  Regular  Program  (No  Special  Flood 
Hazard  Areas  Designated). 

Abstract:  The  National  Flood 
Insurance  Program  Biennial  Report 
forms  provide  information  on  changes 
to  each  participating  community's  flood 
hazard  area,  which  may  include  new 
corporate  boundaries,  changes  in  flood 
hazard  areas,  new  floodplain 
management  measures,  and  changes  in 
the  rate  of  floodplain  development.  The 
information  is  also  used  to  evaluate  the 
effectiveness  of  a  community's 
floodplain  management  activities  by 
analyzing  the  number  of  variances  and 
floodplain  permits  granted  by  each 
community  against  other  information  in 
the  Biennial  Report  and  the  FEMA 
Community  Information  System.  FEMA 
regional  offices  use  the  information  to 
provide  technical  assistance  to 
communities  implementing  a  floodplain 
management  program.  Information  from 
the  forms  will  be  input  in  FEMA's 
Mapping  Needs  Update  Support  System 
(MNUSS)  for  use  in  ranking  and 
prioritizing  one  conmiunity's  mapping 
needs  against  all  other  communities  in 
the  National  Flood  Insurance  Program  to 
determine  how  the  limited  flood  hazard 
mapping  funds  will  be  allocated  for  map 
updates.  Communities  will  have  the 
option  of  responding  on-line  through  a 
FT!MA  website  or  completing  the  paper 
forms  and  returning  them  via  the  mail 
system. 

Affected  Public:  State,  local,  or  Tribal 
Government. 

Estimated  Total  Aimual  Burden 
Hours:  Annual  burden  ranges  from 
8,925  "  13,641  hours  with  an  average  of 
11,283  hours  per  year  (one-half  of  the 
bieimial  burden  hours.) 


FEMA  form 


Number  of  re- 
sponses 


Frequency  of 
response 
(biennial) 


Estimated  hours  per  re- 
sponse 


Biennial  burden 
hours 


81-28.  Section  11  Only  

81-29,  Section  II  Only  

81-28,  or  81-29 

Section  i.  Estimated  average 
8-29A 

Total  Biennial  Hours  

Estimated  average 


5,317 

12,124 

3,059-7308 

5,184 

2.246 


22,746-26,995 


24,871 


35  minutes  ... 
63  minutes  ... 
.05-1 .5  hours 

1  hour  

12  minutes  ... 


3,099 

12.773 

1.530-10.962 

5.184 

449 


17,851-27,283 


22,567 


Federal  Register /Vol.  67,  No.  115 /Friday.  June  14.  2002  /  Notices 


40927 


M  Estimated  average  Estimated  Annual 
Cost  to  Respondents:  Costs  range  from 
$135,503— $269,234  with  an  average  of 
$202,369  (one-half  of  the  biennial 
estimated  costs).  Costs  include: 
respondent's  cost  at  $20.00  per  hour  to 
complete  section  II  of  FEMA  Form  81- 
28  or  81-29  or  FEMA  Form  81-29A; 
responses  to  Section  I  of  FEMA  Form 
81-28  or  82-29  at  $20.00  per  hour; 
mailing  cost  at  $.34  to  return  the  form; 
and  mailing  costs  to  return 
supplementary  materials  or  oversized 
ilpms  at  $3.00  per  response. 

1 1  Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to:  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and. 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  316,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  William  Lesser,  Federal 
Insurance  and  Mitigation 
Administration,  (202)  646-2807,  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  (voice), 
(202)  646-3347(facsimile),  or  e-mail 
address:  muriel.anderson@fema.gov  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  June  7,  2002. 
Muriel  B.  Anderson, 

Acting  Chief  Program  Services  and  Systems 
Branch,  Facilities  Management  and  Services 
Division.  Administration  and  Resource 
Planning  Directorate. 

[FR  Doc.  02-15052  Filed  6-13-02:  8:45  am) 
BILUNQ  COOE  671S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


Dated:  June  5,  2002. 
Reginald  Trujilio, 

Branch  Chief.  Program  Services  and  Systems 
Branch,  Facilities  Management  and  Serxnces 
Division,  Administration  and  Resource 
Planning  Directorate. 

(FR  DoL.  02-15053  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  671»-01-P 


SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Claims  of  Federal  Personnel  for 
Personal  Property  Loss  or  Damage. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0167. 

Abstract:  31  U.S.C  3721  requires 
FEMA  employees  who  file  a  claim  with 
the  Federal  Emergency  Management 
Agency  (FEMA)  for  the  loss  or  damage 
to  personal  property  to  substantiate 
their  claims  as  a  condition  of  payment 
by  the  agency.  FEMA  personnel  provide 
information  to  make  claims  against  the 
agency's  substantiation  requirements  are 
set  forth  at  44  CFR  11.76.  The 
information  provided  by  personnel  is 
used  by  the  agency  to  determine  the 
appropriate  disposition  and  payment  of 
claims. 

Affected  Public:  Federal  Government. 

Number  of  Respondents:?. 

Estimated  Time  per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  7  hours. 

Frequency  of  Response:  On  occasion. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch, 
Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316,  Washington,  DC 
20472,  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347,  or  e-mail 
murieI.anderson@fema.gov. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  is  submitting  a 
request  for  review  and  approval  of  a 
collection  of  information  under  the 
emergency  processing  procedures  in  the 
Office  of  Management  and  Budget 
(OMB)  regulation  5  CFR  1320.13.  FEMA 
is  requesting  the  collection  of 
information  be  approved  by  June  28, 
2002,  for  use  through  September  30, 
2002. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  316,  Washington.  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Laurie  Wivell.  National 
Emergency  Training  Center,  Training 
Division  (301)  447-1216  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 
number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  e-mail 
muriel.anderson@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Emergency  Management  Institute  (EMI) 
develops  courses  and  administers 
resident  and  nonresident  training 
programs  in  areas  such  as  natural 
hazards,  technical  hazards,  instructional 
methodology,  professional 
development,  leadership,  exercise 
design  and  evaluation,  information 
technology,  public  information, 
integrated  emergency  management,  and 
train-the-trainer.  A  significant  portion  of 
the  training  is  conducted  by  State 
emergency  management  agencies  under 
cooperative  agreements  with  FEMA. 

In  order  to  meet  current  information 
needs  of  EMI  staff  and  management,  the 
EMI  uses  this  course  evaluation  form  to 
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identify  problems  with  course  materials, 
delivery,  facilities,  and  instructors.  This 
is  a  resident  evaluation  form.  EMI  staff 
will  use  the  information  to  monitor  and 
recommend  changes  in  course  materials, 
student  selection  criteria,  training 
experience,  and  classroom  environment. 
Reports  will  be  generated  and 
distributed  to  EMI  management  and 
staff.  Without  the  information  it  will  be 
difficult  to  determine  the  need  for 
improvements  and  the  degree  of  student 
satisfaction  with  each  course.  The 
respondents  are  students  attending  EMI 
resident  courses.  The  evaluation  form 
will  be  administered  at  the  end  of  the 
course  and  will  take  no  more  than  10 
minutes  to  complete.  Contractors  will 
scan  the  evaluation  forms  and  generate 
the  data  reports  using  a  computer 
program  developed  by  a  FEMA  program 
analyst  contractor.  Evaluation  forms  are 
destroyed  in  accordance  with  FEMA's 
records  retention  schedule. 

Collection  of  Infonnation 

Title:  Emergency  Management   . 
Institute  Resident  Course  Evaluation 
Form. 

Type  of  Infonnation  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0237. 

Abstract:  Students  attending  the 
Emergency  Management  Institute 
resident  program  courses  at  FEMA's 
National  Emergency  Training  Center 
will  be  asked  to  complete  a  course 
evaluation  form.  The  information  will 
be  used  by  EMI  staff  and  management 
to  identify  problems  with  course 
materials,  and  evaluate  the  quality  of 
the  course  delivery,  facilities,  and 
instructors.  The  data  received  will 
enable  them  to  reconunend  changes  in 
course  materials,  student  selection 
criteria,  and  training  experience  and 
classroom  environment. 

FEMA  Form;  95-41. 

Affected  Public:  State,  Local  or  Tribal 
Government;  Individuals  or 
Households;  and  Federal  Government. 

Estimated  Total  Annual  Burden 
Hours:  667  hoius. 

Estimated  Cost:  $12,850,  which 
includes  operational  and  user  costs. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity,  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.  Room  316,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Laurie  Wivell,  National 
Emergency  Training  Center,  Training 
Division  (301)  447-1216  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 
number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  e-mail 
m  uriel.anderson@fema.gov. 

Dated:  June  5.  2002. 
Reginald  Truiillo, 

Chief.  Program  Services  6-  Systems  Branch, 

Facilities  Management  6-  Services  Division. 

Administration  and  Resource  Planning 

Directorate. 

IFR  Doc.  02-15054  Filed  &-13-02;  8:45  am] 

BILUNG  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

[FEMA-141&-0R] 

Illinois;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

m 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Illinois,  (FEMA-1416-DR), 
dated  May  21,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  Jime  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Illinois  is  hereby  amended  to 
include  Public  Assistance  in  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 


major  disaster  by  the  President  in  his 
declaration  of  May  21,  2002: 

Alexaader.  Brown.  Calhoun,  Cass,  Clark, 
Cumberland,  Douglas,  Edgar.  Fulton. 
Gallatin,  Greene,  Jackson,  Jasper,  Jersey, 
Johnson,  Lawrence,  Macoupin,  Mason, 
Menard.  Morgan.  Moultrie.  Pike,  Pope. 
Pulaski,  Randolph,  Saline,  Sangamon, 
Schuyler,  Scott,  Shelby,  Union,  Wabash,  and 
Wayne  Counties  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 
[FR  Doc.  02-15049  Filed  6-13-02:  8:45  am] 

BILUNG  CODE  671ft-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1413-DR] 

Michigan;  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  nodce  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Michigan  (FEMA-1413-DR),  dated  May 
6,  2002,  and  related  determinations. 
EFFECTIVE  DATE:  June  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  reopened.  The  incident 
period  for  this  declared  disaster  is  now 
April  10,  2002,  through  May  9,  2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539',  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
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Program;  83.548.  Hazard  Mitigation  Grant 

Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-15048  Filed  6-13-02;  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1417-DR] 

Federated  States  of  Micronesia;  Major 
Disaster  and  Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  die 
Presidential  declaration  of  a  major 
disaster  for  the  Federated  States  of 
Micronesia  (FEMA-1417-DR),  dated 
May  29,  2002.  and  related 
determinations. 

EFFECTIVE  DATE;  May  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Robuck,  Readiness, 
Response  and  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  Washington,  DC  20472.  (202) 
646-2705  or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
29,  2002,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (die  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Federated  States  of 
Micronesia,  resulting  from  Typhoon  Mitag  on 
February  26,  2002,  through  March  3,  2002,  is 
erf  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C.  5121- 
5206  (Stafford  Act).  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  Federated 
States  of  Micronesia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance,  including  direct  Federal 
assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  Federated 
States  of  Micronesia,  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
including  direct  Federal  assistance,  and 
Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If 
Individual  Assistance  is  later  requested  and 
warranted,  Federal  funds  provided  under  the 
Individual  and  Family  Grant  program  will 


also  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  piu°suant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  William  L.  Carwile  III  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Federated  States  of 
Micronesia  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

Yap  State  for  Public  Assistance. 
Emergency  feeding  program  for 

Eauripiic.  Elato.  Ifalik,  Lamotrek. 

Ngulu.  Satawal.  and  Woleai  within 

Yap  State. 

All  areas  within  the  Federated  States 
of  Micronesia  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-15050  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1412-DR] 

Missouri;  Amendment  No.  5  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri,  (FEMA-1412-DR), 
dated  May  6.  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  May  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Robuck.  Readiness. 
Response  and  Recovery  and-Directorate. 
Federal  Emergency  Management 


Agency.  Washington.  DC  20472,  (202) 
646-2705  or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  is  hereby  amended  to 
include  the  following  areas  among  those 
.areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6.  2002: 

Cedar,  Crawford,  Laclede,  McDonald, 
Oregon,  Ozark.  Shannon,  Ste.  Genevieve, 
Stone.  Vernon,  and  Wright  Counties  for 
Public  Assistance  (already  designated  for 
Individual  Assistance). 

Dekalb,  Lincoln,  Maries,  Marion,  Miller, 
Osage,  Phelps.  Pike,  Pulaski,  J?alls,  and  Ray 
Counties  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
|oe  M.  Allbaugh, 
Director. 

[FR  Doc.  02-15047  Filed  6-13-02;  8:45  am) 
BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1410-OR] 

West  Virginia;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia.  (FEMA-1410- 
DR).  dated  May  5.  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  June  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck.  Readiness.  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  May 
5.  2002: 


40930 


• 

Federal  Register / Vol.  67,  No.  115 /Friday,  June  14,  2002 /Notices 


Kanawha  and  Raleigh  Counties  for 
Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 
(FR  Doc.  02-15046  Filed  6-13-02;  8:45  am) 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-36-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 


conunents  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  National 
Ambulatory  Medical  Care  Sxuvey  (OMB 
No.  0920-0234) — Revision— National 
Center  for  Health  Statistics  (NCHS), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  The  National 
Ambulatory  Medical  Care  Siuvey 
(NAMCS)  was  conducted  annually  from 
1973  to  1981,  again  in  1985,  and 
resumed  as  an  annual  siuvey  in  1989.  It 
is  directed  by  the  Division  of  Health 
Care  Statistics,  National  Center  fpr 
Health  Statistics,  CDC.  The  purpose  of 
NAMCS  is  to  meet  the  needs  and 
demands  for  information  about  the 
provision  of  ambulatory  medical  care 
services  in  the  United  States. 
Ambulatory  services  are  rendered  in  a 
wide  variety  of  settings,  including 
physicians'  offices  and  hospital 
outpatient  and  emergency  departments. 
The  NAMCS  target  population  consists 
of  all  office  visits  within  the  United 
States  made  by  ambulatory  patients  to 
non-Federal  office-based  physicians 
(excluding  those  in  the  specialties  of 
anesthesiology,  radiology,  and 
pathology)  who  are  engaged  in  direct 
patient  care.  Since  more  than  80  percent 
of  all  direct  ambulatory  medical  care 
visits  occur  in  physicians'  offices,  the 
NAMCS  provides  data  on  the  majority 
of  ambulatory  medical  care  services.  To 
complement  these  data,  in  1992  NCHS 
initiated  the  National  Hospital 
Ambulatory  Medical  Care  Siu^ey 
(NHAMCS,  OMB  No.  0920-0278)  to 
provide  data  concerning  patient  visits  to 
hospital  outpatient  and  emergency 
departments.  The  NAMCS,  together 
with  the  NHAMCS  constitute  the 


ambulatory  component  of  the  National 
Health  Care  Survey  (NHCS),  and  will 
provide  coverage  of  more  than  90 
percent  of  ambulatory  medical  care. 

The  NAMCS  provides  a  range  of 
baseline  data  on  the  characteristics  of 
the  users  and  providers  of  ambulatory 
medical  care.  Data  collected  include  the 
patients'  demographic  characteristics 
and  reason(s)  for  visit,  and  the 
physicians'  diagnosis(es)  and  diagnostic 
services,  medications  and  disposition. 
These  data,  together  with  trend  data, 
may  be  used  to  monitor  the  effects  of 
change  in  the  health  care  system, 
provide  new  insights  into  ambulatory 
medical  care,  and  stimulate  further 
research  on  the  use,  organization,  and 
delivery  of  ambulatory  care. 

Users  of  NAMCS  data  include,  but  are 
not  limited  to,  congressional  and  other 
federal  government  agencies  such  as 
NIH  and  FDA,  state  and  local 
governments,  medical  schools,  schools 
of  public  health,  colleges  and 
universities,  private  businesses, 
nonprofit  foundations  and  corporations, 
professional  associations,  as  well  as 
individual  practitioners,  researchers, 
administrators  and  heedth  planners. 
Uses  vary  from  the  inclusion  of  a  few 
selected  statistics  in  a  large  research 
effort,  to  an  in-depth  analysis  of  the 
entire  NAMCS  data  set  covering  several 
years. 

To  calculate  the  burden  hours  the 
number  of  respondents  for  NAMCS  is 
based  on  a  sample  of  3,150  physicians 
with  a  50  percent  participation  rate  (this 
includes  physicians  who  are  out-of- 
scope  as  well  as  those  who  refuse).  The 
total  annual  burden  for  this  data 
collection  is  6,074  hours. 


Form 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse 


Induction: 

— Eligible .".... 

— Ineligible 

Patient  Record  

Non-response  studies 


2,362 
788 

2.362 
300 


1 

1 

30 

1 


25/60 

5/60 

4/60 

60/60 


Dated:  June  6,  2002. 
Julie  Fishman, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-15013  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-34-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 


Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  QX!  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  wrritten 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  The  Development 
and  Testing  of  a  Tool  to  Assess  the 
Public's  Perception  about  People  with 
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Epilepsy — New — National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
About  2.3  million  people  in  the  U.S. 
have  some  form  of  epilepsy,  a 
neiuological  condition  in  which  the 
brain's  normal  electrical  functions  may 
be  interrupted  with  bursts  of  electrical 
impulses.  Epilepsy  affects  people  of  all 
ages,  but  particularly  the  very  young 
and  the  elderly.  Persons  with  chronic  or 
disabling  health  conditions  like 
epilepsy  face  myriad  challenges 
including  establishing  and  following  a 
treatment  regimen,  developing  and 
enacting  self-management  plans,  and 
finding  social  support. 

Compounding  these  challenges  are 
the  reactions  and  beliefs  of  people  with 
whom  they  interact.  The  stigma  and 
perceived  stigma  of  their  health 


condition  can  lead  to  problems  with 
self-management  of  their  disease  and 
further  morbidity. 

The  goal  of  this  project  is  to  develop 
a  valid  and  reliable  measurement  tool  to 
assess  the  public's  perception  of 
epilepsy  and  seizure  disorders.  This  tool 
may  shed  light  on  the  challenges  in  the 
social  environment  confronted  by 
people  with  epilepsy  and  by  their  care 
givers.  It  will  help  gauge  the  climate  of 
the  general  public  and  guide  futiue 
epilepsy  interventions.  Once  the  tool 
has  been  developed,  reliability  and 
validity  tests  need  to  be  conducted  to 
ensure  it  is  a  scientifically  rigorous 
instrument. 

The  goals  of  the  proposed  data 
collection  are  to  assess  the  instnmient's: 

•  Internal  consistency — how  well 
different  measures  of  the  same  construct 
reflect  that  construct 


•  Concurrent  validity — ^the  degree  to 
which  an  operation  is  able  to  predict  the 
behavior  it  purports  to  predict 

•  Construct  validity—the  extent  to 
which  an  operation  measures  only  the 
defined  construct  and  not  other 
constructs 

•  Test-retest  reliability— the  stability 
of  the  measure  over  time 

A  random  digit  dial  survey  will  be 
conducted  with  750  respondents  via 
computer  assisted  telephone 
interviewing  (CATI)  techniques.  The 
number  of  respondents  is  sufficient  to 
be  generalizable  to  the  U.S.  population 
and  to  perform  data  reduction 
techniques  such  as  factor  analysis.  Of 
the  750  respondents,  100  will  be  called 
back  within  two  weeks  to  assess  test- 
retest  reliability.  The  total  annual 
burden  for  this  data  collection  is  313 
hours. 


Survey 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Average  bur- 
den/response 
(in  hours) 


Screening  Calls 

Completed  Interviews  

Reliability  Test-Screening  

Reliability  Test-Completed  Interviews 

— r 


900 
750 
120 
100 


2/60 
20/60 

2/60 
20/60 


)ated:  June  6,  2002. 

jiilie  Fishman, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-15014  Filed  6-13-02;  8:45  am) 

BILUNG  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-35-02] 

Agency  Forms  Undergoing  Paperworic 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 


Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Dissemination  of 
Lessons  Learned  from  the  Community 
Coalition  Partnership  Programs  for  the 
Prevention  of  Teen  Pregnancy — New — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  United 
States  has  the  highest  teenage  pregnancy 
rate  of  all  developed  countries.  About  1 
million  teenagers  become  pregnant  each 
year  and  most  of  those  pregnancies  are 
unintended.  These  pregnancies  have 
profound  economic,  social  and  personal 
impacts  on  the  teen  mothers,  their 
children,  and  society. 

Since  1995,  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  has 
funded  13  community-wide  coalitions, 
the  Commimity  Coalition  Partnership 
Programs  for  Prevention  of  Teen 
Pregnancy,  to  reduce  the  incidence  of 
teenage  pregnancy  through  a  youth 
development  model.  Phase  I  of  this 


effort  included  a  2 -year,  planning  phase 
and  Phase  II  is  the  5-year  intervention 
phase  to  be  completed  in  September 
2002.  The  proposed  data  collection  is  an 
evaluation  of  lessons  learned  from  this 
demonstration  project.  The  goals  of  the 
proposed  data  collection  are: 

•  To  provide  evidence  about  effective 
long-term  programs,  their  components, 
and  approaches 

•  To  identify  best  practices,  practices 
to  avoid,  best  investments,  and  how-to 
steps 

•  To  inform  the  implementation  of 
the  demonstration  program 

•  To  inform  the  modification  (if  any) 
and  expansion  (if  any)  of  the  program 

The  data  will  be  collected  via 
interview  with  key  stakeholders  from 
the  hub  organization  (the  one  receiving 
CDC  funding),  its  partner  organizations, 
and  the  community  during  tow  3-day 
site  visits  to  each  site.  The  second  site 
visit  will  occiu  a  year  after  the  first  site 
visit.  If  any  key  stakeholders  cannot  be 
present  during  this  site  visit,  they  will 
be  interviewed  by  phone.  The  annual 
biuden  for  this  data  collection  is  416 
hours. 


Type  of 
respondents 

Number  of  respondents 
per  year 

Number  of  re- 
sponses 
per  respond- 
ent 

1 

Avg.  burden 
per  response 

(in  hours) 

H 

Jb  Organization  Management  

130  (13  sites.  10  oer  site)     

1                          1 
1                          1 

Dalition  members 

208  (13  sites,  16  per  org) 
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Type  of 
respondents 

Number  of  respondents 
per  year 

Number  of  re- 
sponses 
per  respond- 
ent 

Avg.  burden 

per  response 

(In  hours) 

Evaluators 

78  (13  sites,  6  per  site)  

1 

1 

Dated:  June  6,  2002. 
Julie  Fishman, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-15015  Filed  6-13-02;  8:45  am] 
BILLMG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  kma  State  Plan 
Amendment  01-19 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  August  2. 
2002,  at  10  a.m.,  Plaza  Room;  Richard 
Boiling  Federal  Building;  601  E.  Twelfth 
Street;  Kansas  City,  Missouri  64106  to 
reconsider  our  decision  to  disapprove 
Iowa  State  Plan  Amendment  (SPA)  01- 
19. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  presiding  officer  by  {15 
days  after  publication). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Hayes,  Presiding 
Officer,  CMS.  Cl-09-13,  7500  Security 
Boulevard,  Baltimore.  Maryland  21244. 
Telephone:  (410)  786-2055. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Iowa's  State  Plan 
Amendment  (SPA)  01-19.  This  SPA 
would  establish  a  new  target  group  for 
case  management  services  for  children 
under  age  18  in  need  of  child  welfare 
services. 

The  issues  that  factored  into  the 
disapproval  are:  (1)  Duplication  of 
payment  authority  imder  other 
programs,  which  is  not  consistent  with 
guidance  in  the  State  Medicaid  Manual, 
applicable  cost  principles;  and  statutory 
requirements  at  section  1902(a)(30)(A) 
of  the  Social  Security  Act  (Act)  for  rates 
consistent  with  efficiency,  economy, 
and  quality  of  care;  (2)  insufficient 
description  of  a  functional  payment 
methodology  which  means  that  the  SPA 
does  not  contain  all  the  information 


necessary  to  detennine  whether  it  is 
consistent  with  all  applicable 
requirements  (in  particular  the 
requirements  that  rates  be  consistent 
with  efficiency,  economy,  and  quality  of 
care),  as  mandated  by  42  CFR  430.10; 
and  (3)  while  not  part  of  the  original 
disapproval  letter,  restriction  of 
beneficiary  freedom  of  choice  of 
providers  pursuant  to  section 
1902(a)(23)  of  the  Act  because  of  the 
limitation  of  providers  to  employees  of 
public  welfare  agencies,  which  CMS  is 
now  including  as  an  issue  for 
reconsideration. 

After  consideration  of  the  issues 
discussed  above,  and  after  consultation 
with  the  Secretary,  as  required  by  42 
CFR  430.15(c)(2),  the  CMS 
Administrator  disapproved  Iowa  SPA 
01-19. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  required  to  publish  a 
copy  of  the  notice  to  a  state  Medicaid 
agency  that  informs  the  agency  of  the 
time  and  place  of  the  hearing  and  the 
issues  to  be  considered.  If  we 
subsequenUy  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  notice  to  Iowa  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPA  reads  as  follows: 

Ms.  Jessie  K.  Rasmussen,  Director,  Iowa 
Department  of  Human  Services,  Hoover  State 
Office  Building,  Des  Moines.  lA  50319-0114. 

Dear  Ms.  Rasmussen:  I  am  responding  to 
your  request  for  reconsideration  of  the 
decision  to  disapprove  Iowa  State  Plan 


Amendment  (SPA)  01-19.  Iowa  submitted 
SPA  01-19  on  July  13,  2001.  This  SPA  would 
establish  a  new  target  group  for  case 
management  services  for  children  under  age 
18  in  need  of  child  welfare  services. 

The  SPA  was  disapproved  because  of  the 
following  issues:  (1)  Duplication  of  payment 
authority  under  other  programs,  which  is  not 
consistent  with  guidance  in  the  State 
Medicaid  Manual,  applicable  cost  principles, 
and  statutory  requirements  at  section 
1902(a)(30)(A)  of  the  Social  Security  Act 
(Act)  for  rates  consistent  with  efficiency, 
economy,  and  quality  of  care;  (2)  insufficient 
description  of  a  functional  payment 
methodology,  which  means  that  the  SPA 
does  not  contain  all  the  information 
necessary  to  determine  whether  it  is 
consistent  with  all  applicable  requirements 
(in  particular  the  requirements  that  rates  be 
consistent  with  efficiency,  economy,  and 
quality  of  care),  as  mandated  by  42  CFR 
430.10;  and  (3)  while  not  part  of  the  original 
disapproval  letter,  restriction  of  beneficiary 
freedom  of  choice  of  providers  pursuant  to 
section  1902(a)(23)  of  the  Act  because  of  the 
limitation  of  providers  to  employees  of 
public  welfare  agencies,  which  the  Centers 
for  Medicare  &  Medicaid  Services  is  now 
including  as  an  issue  for  reconsideration. 

After  consideration  of  the  issues  set  forth 
above,  and  after  consultation  with  the 
Secretary  as  required  under  42  CFR 
430.15(c)(2),  I  disapproved  Iowa  SPA  01-19. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  August  2. 
2002,  at  10  a.m.:  Plaza  Room;  Richard  Boiling 
Federal  Building;  601  E.  Twelfth  Street; 
Kansas  City,  Missouri  64106. 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed  at  42 
CFR,  part  430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication,  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-2055. 

Sincerely, 
Thomas  A.  Scully. 

Section  1116  of  the  Act  (42  U.S.C.  section 
1316);  42  CFR  section  430.18)  (Catalog  of 
Federal  Domestic  Assistance  Program  No. 
13.714.  Medicaid  Assistance  Program] 


Dated:  June  7.  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

[FR  Doc.  02-15006  Filed  6-13-02;  8:45  am] 

BILLING  CODE  4ie»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Altered  System 

AGENCY:  Department  of  Health  and 

Human  Services  (HHS)  Centers  for 

Medicare  &  Medicaid  Services  (CMS) 

(formerly  the  Health  Care  Financing 

Administration). 

ACTION:  Notice  of  modified  or  altered 

system  of  records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  modify  or  alter  an 
SOR,  "Supplemental  Medical  Insurance 
(SMI)  and  Hospital  Insurance  (HI) 
Premium  Accounting  Collection  and 
Enrollment  (SPACE)  System."  We 
propose  to  delete  published  routine  uses 
number  1 ,  authorizing  disclosure  to 
state  Medicaid  agencies,  number  4, 
authorizing  disclosure  to  the  United 
States  Office  of  Personnel  Management 
(0PM),  number  6,  authorizing 
disclosure  to  a  contractor  for  the 
purpose  of  processing  records  in  this 
system,  and  an  unnumbered  routine  use 
authorizing  disclosure  to  the  Social 
Security  Administration  (SSA). 
Disclosures  allowed  by  routine  uses 
number  1,  4,  and  to  the  SSA  will  be 
covered  by  proposed  routine  use 
number  2  to  permit  release  of 
information  to  "another  Federal  and/or 
state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent." 
Disclosures  previously  allowed  by 
routine  use  number  6  will  now  be 
covered  by  proposed  routine  use 
number  3. 

The  security  classification  previously 
reported  as  "None"  will  be  modified  to 
reflect  that  the  data  in  this  system  is 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive."  We  are  modifying  the 
language  in  the  remaining  routine  uses 
to  provide  clarity  to  CMS's  intention  to 
disclose  individual-specific  information 
contained  in  this  system.  The  routine 
uses  will  then  be  prioritized  and 
reordered  according  to  their  usage.  We 
will  also  take  the  opportunity  to  update 
any  sections  of  the  system  that  were 
affected  by  the  recent  reorganization 
and  to  update  language  in  the 


administrative  sections  to  correspond 
with  language  used  in  other  CMS  SORs. 
The  primary  purpose  of  this  SOR  is  to 
process  beneficiary  premium  billing 
accretions  and  deletions  to  third  party 
premium  payer  accounts  (state 
Medicaid  agencies,  OPM,  and  formal 
third  party  groups  (latter  as  defined  in 
42  Code  of  Federal  Regulations  (CFR) 
§§  408.80  through  408.92))  for  the 
payment  of  Part  B  (SMI)  and/or  Part  A 
(HI)  premiums  on  behalf  of  Medicare 
beneficiaries  and  for  enrolling 
individuals  for  HI  or  SMI  coverage 
under  state  buy-in  agreements. 
Information  in  this  system  may  be  used: 
by  formal  third  party  groups  piusuant  to 
agreements  with  CMS,  by  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  to  support 
regulatory  and  policy  functions 
performed  within  the  agency  or  by  a 
contractor  or  consultant,  to  an 
individual  or  organization  for  a 
research,  evaluation,  or  epidemiological 
project,  to  support  constituent  requests 
made  to  a  congressional  representative, 
to  support  litigation  involving  the 
Agency  related  to  this  SOR,  and  to 
combat  fraud  and  abuse  in  certain 
Federally  fimded  health  care  programs. 
We  have  provided  background 
information  about  the  modified  system 
in  the  "Supplementary  Information" 
section  below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportimity  for  interested  persons  to 
comment  on  the  proposed  routine  uses, 
CMS  invites  comments  on  all  portions 
of  this  notice.  See  EFFECTIVE  DATES 
section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  system  report  with  the  Chair 
of  the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB)  on  May  22,  2002.  To  ensure  that 
all  parties  have  adequate  time  in  which 
to  comment,  the  modified  or  altered 
SOR.  including  routine  uses,  will 
become  effective  40  days  frtim  the 
publication  of  the  notice,  or  from  the 
date  it  was  submitted  to  OMB  and  the 
congress,  whichever  is  later,  unless 
CMS  receives  comments  that  require 
alterations  to  this  notice. 
ADDRESSES:  The  public  should  address 
conunents  to:  Director,  Division  of  Data 
Liaison  ^d  Distribution,  CMS,  Room 
N2-04-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
diu'ing  regular  business  hours,  Monday 


through  Friday  from  9  a.m.-3  p.m.. 
eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Fromm,  Director,  Division  of 
Premium  Billing,  Benefits  Operations 
Group,  Center  for  Medicare 
Management,  CMS,  7500  Security 
Boulevard,  Sl-06-03,  Baltimore, 
Maryland  21244-1850.  The  telephone 
number  is  (410)  786-5885. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Modified  SOR 

A.  Statutory  and  Regulatory  Basis  for 
SOR 

In  1982,  CMS  established  a  SOR 
under  the  authority  of  sections  1818, 
181 8A.  (42  United  States  Code  (USC) 
§§  1395i-2  and  2a),  §§  1818(e)  and  (g) 
(42  USC  1395i-2(e)  and  (g)),  1840  (d) 
and  (e)  (42  USC  1395s  (d)  and  (e)),  and 
1843  (42  USC  1395v)  of  Title  XVIU  of. 
the  Social  Security  Act  (the  Act).  Notice 
of  the  modification  to  this  system, 
"Supplemental  Medical  Insurance  (SMI) 
Premium  Accounting  Collection  and 
Enrollment  (SPACE)  System,  System 
No.  09-70-0505"  was  published  in  the 
Federal  Register  (FR)  at  47  FR  45693 
(Oct.  23,  1982)  (original  publication 
with  3  routine  uses),  51  FR  33134  (Sept. 
18,  1986)  (replaced  litigation  routine 
use),  60  FR  4176  (Jan.  20,  1995)  (added 
4  new  routines  uses),  61  FR  6645  (Feb. 
21,  1996)  (added  unnumbered  SSA  use), 
63  FR  38414  (July  16,  1998)  (added 
three  fraud  and  abuse  uses),  and  65  FR 
50552  (Aug.  18,  2000)  (deleted  one  and 
modified  two  fraud  and  abuse  uses). 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  system  contains  information  on 
Medicare  beneficiaries  whose  HI  benefit 
and/or  SMI  Medicare  premiums  are 
paid  by  a  state  Medicaid  agency,  OPM, 
or  a  formal  third  party  group. 
Information  consists  of  the  beneficiary's 
name,  social  security  number  (SSN), 
health  insurance  claims  number  (HICN), 
date  of  birth,  sex,  amount  of  premium 
liability,  date  agency  first  became  liable 
for  HI  or  SMI  premiimis,  last  month  of 
agency  premium  liability,  agency 
identification  number,  and  an  OPM 
aimuity  number. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  SPACE 
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information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Section  III.  Proposed  Routine  Use 
Disclosuires  of  Data  in  the  System."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 
We  will  only  collect  the  minimum 
personal  data  necessary  to  protect  the 
integrity  of  the  records  maintained  by 
SPACE.  CMS  has  the  following  policies 
and  procedures  concerning  disclosures 
of  information  that  will  be  maintained 
in  the  system.  Disclosure  of  information 
from  the  SOR  will  be  approved  only  for 
the  minimum  information  necessary  to 
accomplish  the  purpose  of  the 
disclosure  only  after  CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected,  e.g., 
process  beneficiary  premium  accretions 
and  deletions  to  third  party  payer 
accoimts  (state  Medicaid  agencies, 
OPM,  and  formal  third  party  groups)  for 
the  payment  of  Part  B  (SMI)  and/or  Part 
A  (HI)  premiiuns  on  behalf  of  Medicare 
beneficiaries  and  for  enrolling 
individuals  for  HI  or  SMI  coverage 
wadei  state  buy-in  agreements. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  woidd  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  or  disclosing  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  individually-identifiable 
information;  and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

in.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  Sjrstem 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  SPACE  without 


the  consent  of  the  individual  to  whom 
such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  are  proposing  to  establish 
or  modify  the  following  routine  use 
disclosiues  of  information  maintained 
in  the  system: 

1.  To  formal  third  party  groups 
pursuant  to  agreements  with  the  CMS  to 
pay  the  Medicare  premiiuns  on  behalf  of 
their  members  and  who  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  has  entered 
into  a  contractual  or  similar  agreement 
with  a  formal  third  party  group  to  assist 
in  a  CMS  function  relating  to  the 
payment  on  behalf  of  their  members. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  pursuant  to  agreements  with  CMS 
to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

Other  Federal  or  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  SPACE 
information  in  order  to  support 
monitoring  of  Medicare  premium  billing 
information. 

In  addition,  state  Medicaid  agencies 
may  require  SPACE  data,  pursuant  to 
agreements  with  HHS,  for  enrollment  of 
dually  eligible  beneficiaries  for  medical 
insurance  under  section  1843  of  the  Act. 

SSA  requires  SPACE  data  to  enable 
them  to  assist  in  the  implementation 
and  maintenance  of  the  Medicare 
program. 

RRB  requires  SPACE  information  to 
enable  them  to  assist  in  the 
implementation  and  maintenance  of  the 
Medicare  program. 

OPM  requires  SPACE  information  in 
order  to  perform  monthly  premium 
billing  functions  to  identify  aimuitants 
for  whom  premium  collections  must  be 
initiated,  and  to  periodically  reconcile 
third  party  master  records. 

3.  To  Agency  contractors  or 
consultants  who  have  been  engaged  by 


the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  SOR  and  who  need  to 
have  access  to  the  records  in  order  to 
assist  CMS. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  purposes  for  this  SOR, 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract,  and  requires  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

4.  To  an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects  related  to  the  prevention  of 
disease  or  disability,. the  restoration  or 
maintenance  of  health,  or  payment 
related  projects. 

SPACE  data  will  provide  for  the 
research,  evaluation,  and 
epidemiological  projects,  a  broader, 
longitudinal,  national  perspective  of  the 
status  of  Medicare  beneficiaries.  CMS 
anticipates  that  many  researchers  will 
have  legitimate  requests  to  use  these 
data  in  projects  that  could  ultimately 
improve  the  care  provided  to  Medicare 
beneficiaries  and  the  policy  that  governs 
the  care. 

5.  To  a  Member  of  Congress  or  a. 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained.  ^ 

Beneficiaries  and  other  individuals 
often  request  the  help  of  a  Member  of 
Congress  in  resolving  some  issue 
relating  to  a  matter  before  CMS.  The 
Member  of  Congress  then  writes  CMS, 
and  CMS  must  be  able  to  give  sufficient 
information  in  response  to  the  inquiry. 

6.To  the  Department  of  Justice  (EKDJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 
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d.  The  United  States  Government  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation.  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court  or  adjudicatory  body 
involved. 

7.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary,  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  has  entered 
into  a  contract  or  grant-with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fraud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all  . 
information. 

8.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  SPACE 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs. 


B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 
65  FR  82462  (Dec.  28,  00),  as  amended 
by  66  FR  12434  (Feb.  26.  01)). 
Disclosures  of  Protected  Health 
Information  authorized  by  these  routine 
uses  may  only  be  made  if,  and  as, 
permitted  or  required  by  the  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information." 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

IV.  Safeguards 

A.  Administrative  Safeguards 

The  SPACE  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1974,  Computer  Security 
Act  of  1987.  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  the  Clinger-Cohen 
Act  of  1996.  and  0MB  Circular  A-130, 
Appendix  III,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by  the 
Office  and  Management  and  Budget 
(0MB)  Circular  A-130,  Appendix  III. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18, 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data.  In  addition,  CMS  will  monitor 


the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
are  used  in  a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  assure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
unauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g.,  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  (QI)  Report 
Generator  class  has  read-only  access  to 
all  fields  and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  individual 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  SPACE  system: 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Ser\'ers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card  key  and/or  combination 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System  (AIS) 
resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-ons — Authentication  is 
performed  by  the  Primarj'  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 
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•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security  as  stated  previously  in  this 
section.  Each  automated  information 
system  should  ensure  a  level  of  secvuity 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effect  of  the  Modified  SOR  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this  SOR. 

CMS  will  monitor  the  collection  and 
reporting  of  SPACE  data.  SPACE 
information  on  individuals  is  completed 
by  contractor  persormel  and  submitted 
to  CMS  through  standard  systems 
located  at  different  locations.  CMS  will 
utilize  a  variety  of  onsite  and  offsite 
edits  and  audits  to  increase  the  accuracy 
of  SPACE  data. 

CMS  will  take  precautionary 
measiues  (see  item  IV.  above)  to 
minimize  the  risks  of  unauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights.  CMS  will 
collect  only  that  information  necessary 


to  perform  the  system's  functions.  In 
addition,  CMS  will  make  disclosure  of 
identifiable  data  from  the  modified 
system  only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Dated:  May  22.  2002. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

09-70-0505 

SYSTEM  NAME: 

Supplemental  Medical  Insurance 
(SMI)  and  Hospital  Insurance  (HI) 
Premium  Accoimting  Collection  and 
Enrollment  (SPACE)  System,  HHS/ 
CMS/CMM 

SECURtrV  CLASSIFICATION: 

Level  Three  Privacy  Act  Sensitive. 

SYSTEM  location: 

CMS  Data  Center,  7500  Secvuity 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  contains  information  on 
Medicare  beneficiaries  whose  Part  A  HI 
and/ or  Part  B  SMI  premiums  are  paid  by 
a  state  Medicaid  agency,  0PM,  or  a 
formal  third  party  group  (latter  as 
defined  in  42  Code  of  Federal 
Regulations  (CFR)  §§408.80  through 
408.92). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  contained  in  this  SOR 
consist  of  the  beneficiary's  name,  health 
insurance  claims  number  (HICN),  date 
of  birth,  sex,  amount  of  premium 
liability,  date  agency  first  became  liable 
for  HI  or  SMI  premiums,  last  month  of 
agency  premium  liability,  agency 
identification  number,  and  an  United 
States  Office  of  Personnel  Management 
(OPM)  annuity  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  the  maintenance  of  this 
SOR  is  given  under  the  authority  of 
sees.  1818,  1818A,  (42  USC  1395i-2  and 
2a),  1818(e)  and  (g)  (42  USC  1395i-2(e) 
and  (g),  1840  (d)  and  (e)  (42  USC  1395s 
(d)  and  (e).  and  1843  (42  USC  1395v)  of 
Title  XVni  of  the  Social  Security  Act 
(the  Act). 

PURPOSE(S): 

The  primary  purpose  of  this  SOR  is  to 
process  beneficiary  premium  billing 


accretions  and  deletions  to  third  party 
premium  payer  accounts  (state 
Medicaid  agencies,  OPM,  and  formal 
third  party  groups  (latter  as  defined  in 
42  Code  of  Federal  Regulations  (CFR) 
§§  408.80  through  408.92))  for  the 
payment  of  Part  B  (SMI)  and/or  Part  A 
(HI)  premiums  on  behalf  of  Medicare 
beneficiaries  and  for  enrolling 
individuals  for  HI  or  SMI  coverage 
under  state  buy-in  agreements. 
Information  in  this  system  may  be  used: 
by  formal  third  party  groups  pursuant  to 
agreements  with  CMS,  by  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  to  support 
regulatory  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  to  an 
individual  or  organization  for  a 
research,  evaluation,  or  epidemiological 
project,  to  support  constituent  requests 
made  to  a  congressional  representative, 
to  support  litigation  involving  the 
Agency  related  to  this  SOR,  and  to 
combat  fraud  and  abuse  in  certain 
Federally  funded  health  care  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Privacy  Act  allows  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose{s)  for  which  the  information 
was  collected.  Any  such  compatible  use 
of  data  is  known  as  a  "routine  use."  The 
proposed  routine  use  in  this  system 
meets  the  compatibility  requirement  of 
the  Privacy  Act.  This  SOR  contains 
Protected  Health  Information  as  defined 
by  HHS  regulation  "Standards  for 
Privacy  of  Individually  Identifiable 
Health  Information"  (45  CFR  parts  160 
and  164,  65  FR  82462  (Dec.  28,  00),  as 
amended  by  66  FR  12434  (Feb.  26,  01)). 
Disclosures  of  Protected  Health 
Information  authorized  by  these  routine 
uses  may  only  be  made  if,  and  as, 
permitted  or  required  by  the  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information." 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).  We  are  proposing  to 
establish  the  following  routine  use 
disclosures  of  information  that  will  be 
maintained  in  the  system: 


1.  To  formal  third  party  groups 
pursuant  to  agreements  with  the  CMS  to 
pay  Medicare  premiums  on  behalf  of 
their  members  and  who  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  pursuant  to  agreements  with  CMS 
to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

3.  To  Agency  contractors  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  an  CMS  function  relating  to  the 
purposes  for  this  SOR  and  who  have 
need  to  have  access  to  the  records  in 
order  to  assist  CMS. 

4.  To  an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects  related  to  the  prevention  of 
disease  or  disability,  the  restoration  or 
maintenance  of  health,  or  payment 
related  projects. 

5.  To  a  Member  of  Congress  or 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

6.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

ci.  The  United  States  Government  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

7.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 
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8.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jiu-isdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 
a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  diskette  and  on  magnetic 
storage  media. 

RETRIEVABILITY: 

Information  can  be  retrieved  by  name, 
HICN.  and  assigned  agency 
identification  number. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safegu^ds  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition.  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  SPACE 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Human  Services  (HHS) 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines. 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  personnel. 
System  securities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  Circular  #10, 
Automated  Information  Systems    . 
Security  Program;  CMS  Automated 
Information  Systems  Guide,  Systems 
Securities  Policies,  and  OMB  Circular 
No.  A-130  (revised).  Appendix  III. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  a  secure 
storage  area  with  identifiers  for  six  years 


three  months  after  final  action  of  the 
case  is  completed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Premium  Billing. 
Benefits  Operations  Group.  Center  for 
Medicare  Management.  CMS.  7500 
Security  Boulevard.  Sl-06-03, 
Baltimore.  Maryland  21244-1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name.  HIC.  date  of  birth,  and  sex,  and 
for  verification  purposes,  the  subject 
individual's  name  (woman's  maiden 
name,  if  applicable],  and  social  security 
number  (SSN).  Furnishing  the  SSN  is  ' 
voluntary,  but  it  may  make  searching  for 
a  record  easier  and  prevent  delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b.7). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  records 
system  is  obtained  from  third  party 
agencies.  Social  Security 
Administration's  Master  Beneficiary 
Record,  and  CMS'  Enrollment  Database. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
(FR  Doc.  02-15004  Filed  6-13-02;  8:4.'j  am) 

BILLING  CODE  412(M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Altered  System 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
(formerly  the  Health  Care  Financing 
Administration). 


40938 


Federal  Register / Vol.  67,  No.  115 /Friday,  June  14,  2002 /Notices 


action:  Notice  of  modified  or  altered 
system  of  records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  modify  or  alter  an 
SOR,  "Employee  Building  Pass  File 
(EBP)  System,  System  No.  09-70-3002." 
We  propose  to  delete  published  routine 
uses  number  1  authorizing  disclosures 
to  the  Federal  Protection  Services  (FPS), 
number  2  authorizing  disclosures  to 
"management  officials  inquiring  about 
an  individual's  authorization  to  enter 
Federal  occupied  buildings,"  number  3 
authorizing  disclosures  to  contractors, 
and  an  unnumbered  routine  use 
authorizing  disclosure  to  the  Social 
Security  Administration  (SSA). 
Disclosiu^s  allowed  by  routine  use 
number  1 ,  and  to  the  SSA  wilj,  be 
covered  by  proposed  routine  use 
number  2  to  permit  release  of 
information  to  "another  Federal 
agency."  Routine  use  number  2  is  being 
deleted  because  it  is  not  clear  what 
"management  officials"  are  being 
identified  and  who  should  receive 
information  referred  to  in  routine  use 
number  2.  Disclosures  previously 
allowed  by  the  former  routine  use 
number  2  will  now  be  covered  by  the 
proposed  routine  use  nimiber  2  and  by 
exceptions  to  the  Privacy  Act. 
Disclosures  previously  jillowed  by 
routine  use  number  3  will  now  be 
covered  by  proposed  routine  use 
number  1. 

The  security  classification  previously 
reported  as  "None"  will  be  modified  to 
reflect  that  the  data  in  this  system  is 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive."  We  are  modifying  the 
language  in  the  remaining  routine  uses 
to  provide  clarity  to  CMS's  intention  to 
disclose  individual-specific  information 
contained  in  this  system.  The  routine 
uses  will  then  be  prioritized  and 
reordered  according  to  their  proposed 
usage.  We  will  also  take  the  opportunity 
to  update  any  sections  of  the  system  that 
were  affected  by  the  recent 
reorganization  and  to  update  language 
in  the  administrative  sections  to 
correspond  with  language  used  in  other 
CMS  SORs. 

The  primary  purpose  of  the  SOR  is  to 
issue  and  control  United  States 
Government  building  passes  issued  to 
all  CMS  employees  and  non-CMS 
employees  who  require  continuous 
access  to  CMS  buildings  in  Baltimore 
and  other  CMS  and  HHS  facilities. 
Information  retrieved  from  this  SOR 
will  be  used  to:  support  regulatory  and 
policy  functions  performed  within  the 
Agency  or  by  a  contractor  or  consultant, 
assist  other  Federal  agencies  with 
activities  related  to  this  system,  support 


constituent  requests  made  to 
congressional  representatives,  and 
support  litigation  involving  the  Agency. 
We  have  provided  background 
information  about  the  modified  system 
in  the  "Supplementary  Information" 
section  below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  routine  uses, 
CMS  invites  comments  on  all  portions 
of  this  notice.  See  EFFECTIVE  DATES 
section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  system  report  with  the  Chair 
of  the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  May  22,  2002.  To  ensure  that 
all  parties  have  adequate  time  in  which 
to  comment,  the  modified  or  altered 
SOR,  including  routine  uses,  will 
become  effective  40  days  from  the 
publication  of  the  notice,  or  from  the 
date  it  was  submitted  to  OMB  and  the 
Congress,  whichever  is  later,  unless 
CMS  receives  comments  that  require 
alterations  to  this  notice. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD),  CMS, 
Room  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from  9 
a.m.-3  p.m.,  eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Levin,  Division  of  Facilities 
Management  Services,  Administrative 
Services  Group,  CMS.  SLL-11-18,  7500 
Security  Boulevard,  Baltimore, 
Maryland,  21244-1850.  The  telephone 
number  is  410-786-7840. 
SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  Modified  System 

A.  Background 

In  1981,  CMS  established  this  system 
to  carry  out  the  directives  authorizing 
Federal  workers  and  other  authorized 
personnel  be  issued  United  States 
Government  identification  cards.  Notice 
of  this  system,  "Employee  Building  Pass 
File  (EBP)  System,  System  No.  09-70- 
3002,"  was  published  in  the  Federal 
Register  (FR)  at  46  FR  3524  (Jan.  15. 
1981),  and  modified  at  61  FR  6645 
(added  uimumbered  SSA  routine  use). 

B.  Statutory  and  Regulatory  Basis  for 
System 

Authority  for  maintenance  of  this 
system  of  records  is  given  imder  section 


486(c)  of  Title  40.  United  States  Code 
(USC)  and  Title  41,  Code  of  Federal 
Regulations  (CFR),  Chapter  101-20.302. 

II.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected, 

The  system  contain  information  on 
Federal  employees,  contractors  and 
consultants.  Government  Services 
Administration  employees,  and  contract 
guards  working  in  CMS's  central  office 
complex  in  Baltimore,  Maryland,  and 
other  CMS  and  HHS  Federal  buildings. 
The  system  contain  name  of  the 
employee  or  other  authorized 
individuals,  social  security  number, 
identification  card  number,  building/ 
work  location,  phone  number,  position, 
title,  grade.. supervisor's  name  and 
telephone  number. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  EBP 
information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Sectioh  III.  Proposed  Routine  Use 
Disclosures  of  Data  in  the  System."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
piupose  of  EBP.  CMS  has  the  following 
policies  and  procedures  concerning 
disclosures  of  information  that  will  be 
maintained  in  the  system.  Disclosure  of 
information  from  the  SOR  will  be 
approved  only  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure  and  only  after  CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
data  is  being  collected;  e.g.,  to  issue  and 
control  United  States  Government 
building  passes  issued  to  all  CMS 
employees  and  non-CMS  employees 
who  require  continuous  access  to  CMS 
buildings  in  Baltimore  and  other  CMS 
and  HHS  facilities. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposiu*e  of  the  record  might 
bring;  and 
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c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  patient-identifiable  information; 
and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

in.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  EBP  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  are  proposing  to  establish 
or  modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1.  To  agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 

Eurposes  for  this  SOR  and  who  need  to 
ave  access  to  the  records  in  order  to 
assist  CMS. 
We  contemplate  disclosing 
'ormation  under  this  routine  use  only 
situations  in  which  CMS  may  enter 
ito  a  contractual  or  similar  agreement 
ith  a  third  party  to  assist  in 
iccomplishing  a  CMS  function  relating 
;o  purposes  for  this  SOR. 

CMS  occasionally  contracts  out 
lertain  of  its  functions  when  doing  so 
'ould  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 


consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  assist  other  Federal  agencies 
with  activities  related  to  this  system  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 

The  FPS  may  require  EBP  data  to 
enable  them  to  assist  in  inquiries  about 
an  individual's  authorization  to.enter 
CMS's  central  office  complex  in 
Baltimore,  Maryland  and  other  CMS  and 
HHS  Federal  buildings 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  another  Federal  agency  to  assist  in 
accomplishing  CMS  functions  relating 
to  purposes  for  this  SOR. 

3.  To  Members  of  Congress  or  to 
congressional  staff  members  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Federal  employees  and  other 
individuals  who  may  be  identified  in 
this  system  sometimes  request  the  help 
of  a  Member  of  Congress  in  resolving  an 
issue  relating  to  a  matter  before  CMS. 
The  Member  of  Congress  then  writes 
CMS,  and  CMS  must  be  able  to  give 
sufficient  information  to  be  responsive 
to  the  inquiry. 

4.  To  the  Department  of  Justice  (DO J), 
court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  officiaJ  capacity,  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  agreed  to  represent  the  employee, 
or 

d.  The  United  States  Government  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ.  court  or  adjudicatory  body 
involved. 

B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 


Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"StandardsTor  Privacy  of  Individually 
Identifiable  Health  Information". 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  eru-oUees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

IV.  Safeguards 

A.  Administrative  Safeguards 

The  EBP  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1984,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  the  Office  and  Management 
and  Budget  (OMB)  Circular  A-130. 
Appendix  III,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
OMB  Circular  A-130.  Appendix  in. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18. 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems. 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 
Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data.  In  addition.  CMS  is  monitoring 
the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
are  used  in  a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  insure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
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unauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g.,  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
seoxrity  for  the  EBP  system: 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination 
that  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System 
resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

F*rotection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log  on — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 


determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 
.   •  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
perinissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security  as  stated  previously  in  this 
section.  Each  automated  information 
system  should  ensure  a  level  of  security 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosiire,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effect  of  the  Modified  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  EBP. 

Disclosure  of  information  from  the 
SOR  will  be  approved  only  to  the  extent 
necessary  to  accomplish  the  purpose  of 
the  disclosure.  CMS  has  assigned  a 
higher  level  of  security  clearance  for  the 
information  in  this  system  to  provide 
added  security  and  protection  of  data  in 
this  system. 

CMS  will  take  precautionary 
measures  to  minimize  the  risks  of 
unauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights. 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disclosiire  from  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 


Dated:  May  22.  2002. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

09-70-3002 

SYSTEM  NAME: 

Employee  Building  Pass  File  (EBP) 
System,  HHS/CMS/OICS. 

SECURITY  classification: 

Level  Three  Privacy  Act  Sensitive. 

SYSTEM  location: 

Centers  for  Medicare  &  Medicaid 
Services  (CMS),  7500  Security 
Boulevard,  North  Building,  First  Floor 
(magnetic  media),  and  South  Building, 
Lower  Level,  Baltimore,  Maryland 
21244-1850. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  identified  individual  includes 
Federal  employees,  contractors  and 
consultants,  and  Government  Services 
Administration  (GSA)  employees,  and 
contract  guards  working  in  CMS's 
central  office  complex  in  Baltimore, 
Maryland. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  includes  the  employees' 
or  other  individual's  name,  social 
security  number,  identification  card 
nimaber,  building/work  location,  phone 
number,  position,  title,  grade,  and    ■ 
supervisor's  name  and  telephone 
number. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  this 
system  of  records  is  given  imder  section 
486(c)  of  Title  40,  United  States  Code 
(USC)  and  Title  41,  Code  of  Federal 
Regulations  (CFR),  Chapter  101-20.302. 

PURPOSE(S)  OF  THE  SYSTEM: 

The  primary  purpose  of  the  system  of 
records  is  to  issue  and  control  United 
States  Government  building  passes 
issued  to  all  CMS  employees  and  non- 
CMS  employees  who  require  continuous 
access  to  CMS  buildings  in  Baltimore 
and  other  CMS  and  HHS  facilities. 
Information  retrieved  from  this  system 
of  records  will  be  used  to:  support 
regulatory  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  assist  other 
Federal  agencies  with  activities  related 
to  this  system,  support  constituent 
requests  made  to  a  congressional 
representative,  and  support  litigation 
involving  the  Agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Privacy  Act  allows  us  to  disclose 
information  without  an  individual's 
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consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  compatible  use 
of  data  is  known  as  a  "routine  use."  The 
proposed  routine  use  in  this  system 
meets  the  compatibility  requirement  of 
the  Privacy  Act. 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
iby  these  routine  uses  may  only  be  made 

I  if,  and  as,  permitted  or  required  by  the 
["Standards  for  Privacy  of  Individually 
i Identifiable  Health  Information". 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
idata,  except  pursuant  to  one  of  the 
iroutine  uses,  if  there  is  a  possibility  that 
ian  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).  We  are  proposing  to 
establish  or  modify  he  following  routine 

bse  disclosures  of  information  which 
ill  be  maintained  in  the  system: 
j    1.  To  agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
bf  a  CMS  function  relating  to  the 
burposes  for  this  SOR  and  who  need  to 
pave  access  to  the  records  in  order  to 
assist  CMS. 

2.  To  assist  other  Federal  agencies 

ith  activities  related  to  this  system  and 
Who  need  to  have  access  to  the  records 
|n  order  to  perform  the  activity. 
I    3.  To  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
io  an  inquiry  of  the  congressional  office 
^ade  at  the  written  request  of  the 
Constituent  about  whom  the  record  is 
naintained. 

4.  To  the  Department  of  Justice  (DOJ), 
:ourt  or  adjudicatory  body  when: 
,    a.  The  agency  or  any  component 
hereof,  or 

I   b.  Any  employee  of  the  agency  in  his 
tr  her  official  capacity,  or 
I   c.  Any  employee  of  the  agency  in  his 
0r  her  individual  capacity  where  the 
pOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government  is  a 
^arty  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 


I. 


POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  records  are  stored  on  paper  and 
magnetic  media. 

retrievability: 

Magnetic  media  records  are  retrieved 
by  the  name  of  the  employees  or  other 
authorized  individuals.  Paper  records 
are  retrieved  alphabetically  by  name. 

safeguards: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  EBP 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  HHS  standards  and 
National  Institute  of  Standards  and 
Technology  guidelines,  e.g.,  security 
codes  will  be  used,  limiting  access  to 
authorized  personnel.  System  securities 
are  established  in  accordance  with  HHS, 
Information  Resource  Management 
(IRM)  Circular  #10,  Automated 
Information  Systems  Security  Program, 
CMS  Automated  Information  Systems 
(AIS)  Guide.  Systems  Secxirities 
Policies,  and  0MB  Circular  No.  A-130 
(revised),  Appendix  III. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  up  to  3  years 
following  expiration  of  an  individual's 
authority  to  enter  designated  federal 
facilities.  When  an  individual  is  no 
longer  authorized,  information  is 
deleted  from  magnetic  media 
immediately. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Division  of  Facilities 
Management  Services,  Administrative 
Services  Group,  Office  of  Internal 
Customer  Support,  CMS,  Room  SLL- 
11-08,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

NOTinCATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 


manager  who  will  require  the  system 
name,  identification  card  number, 
address,  and  for  verification  purposes, 
the  subject  individual's  name  (woman's 
maiden  name,  if  applicable),  and  social 
security  number  (SSN).  Furnishing  the 
SSN  is  voluntary,  but  it  may  make 
searching  for  a  record  easier  and  prevent 
delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5(a)(2)). 

CONTESrmG  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b. 7). 

RECORD  SOURCE  CATEGORIES: 

CMS  obtains  information  in  this 
system  from  the  individuals  who  are 
covered  by  this  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  02-15008  Filed  6-13-02;  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Altered  System 

AGENCY:  Department  of  Health  and 

Human  Services  (HHS),  Centers  for 

Medicare  &  Medicaid  Services  (CMS) 

(formerly  the  Health  Care  Financing 

Administration). 

ACTION:  Notice  of  modified  or  altered 

system  of  records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  modify  or  alter  a 
SOR,  "Physician/Supplier  1099  File 
(Statement  for  Recipients  of  Medical 
and  Health  Care  Payments)(1099), 
System  No.  09-70-0517."  We  propose 
to  delete  published  routine  use  number 
4  authorizing  disclosure  to  contractors, 
and  an  unnumbered  routine  use 
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authorizing  disclosure  to  the  Social 
Security  Administration  (SSA).  The 
proposed  routine  use  for  contractors  and 
consultants  makes  material  changes  to 
published  routine  use  number  4,  and  as 
proposed  should  be  treated  as  a  new 
routine  use.  Disclosure  of  data  from  this 
system  to  the  SSA  is  no  longer 
necessary  since  SSA  has  been 
established  as  a  separate  agency  outside 
of  the  HHS  and  a  routine  use  for  the 
purpose  stated  is  no  longer  necessary. 

We  propose  to  add  two  new  routine 
uses  to  combat  fraud  and  abuse  in 
certain  federally  funded  health  care 
programs.  The  security  classification 
previously  reported  as  "None"  will  be 
modified  to  reflect  that  the  data  in  this 
system  is  considered  to  be  "Level  Three 
Privacy  Act  Sensitive."  We  are 
modifying  the  language  in  the  remaining 
routine  uses  to  provide  clarity  to  CMS's 
intention  to  disclose  individual-specific 
information  contained  in  this  system. 
The  routine  uses  will  then  be  prioritized 
and  reordered  according  to  their  usage. 
We  will  also  take  the  opportunity  to 
update  any  sections  of  the  system  that 
were  affected  by  the  recent 
reorganization  and  to  update  language 
in  the  administrative  sections  to 
correspond  with  language  used  in  other 
CMS  SORs. 

The  primary  purpose  of  the  SOR  is  to 
provide  periodic  reporting  to  the 
Internal  Revenue  Service  (IRS). 
Information  in  this  system  will  also  be 
disclosed  to:  the  IRS,  support  regulatory 
and  policy  functions  performed  within 
the  agency  or  by  a  contractor  or 
consultant,  support  constituent  requests 
made  to  a  congressional  representative, 
support  litigation  involving  the  agency 
related  to  this  system  of  records,  and 
combat  fraud  and  abuse  in  certain 
federally  funded  health  care  programs. 
We  have  provided  background 
information  about  the  modified  system 
in  the  "Supplementary  Information" 
section  below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportimity  for  interested  persons  to 
comment  on  the  proposed  routine  uses, 
CMS  invites  comments  on  all  portions 
of  this  notice.  See  EFFECTIVE  DATES 
section  for  comment  period. 

EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  system  report  with  the  Chair 
of  the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB)  on  May  30,  2002.  To  ensure  that 
all  parties  have  adequate  time  in  which 
to  comment,  the  modified  or  altered 
SOR,  including  routine  uses,  will 


become  effective  40  days  fixim  the 
publication  of  the  notice,  or  from  the 
date  it  was  submitted  to  OMB  and  the 
congress,  whichever  is  later,  unless 
CMS  receives  comments  that  require 
alterations  to  this  notice. 

ADDRESSES:  The  pubhc  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution,  CMS,  Room 
N2-04-27,  7500  Seciu-ity  Boulevard, 
Baltimore,  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointmient, 
during  regular  business  hours,  Monday 
through  Friday  from  9  a.m.-3  p.m., 
eastern  daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Jeff  Chaney,  Director,  Division  of 
Accounting,  Accounting  and  Risk 
Management  Group,  Office  of  Financial 
Management,  CMS,  Room  N3-11-17, 
7500  Security  Boulevard,  Baltimore. 
Maryland  21244-1850.  The  telephone 
number  is  410-786-5412.  The  e-mail 
address  is  gchaney®cms.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  Modified  System 

A.  Background 

In  1980,  CMS  established  a  SOR 
under  the  authority  of  the  Internal 
Revenue  Code,  Title  26  United  States 
Code  (USC)  sec.  6041.  Notice  of  this 
system,  "Physician/Supplier  1099  File 
(Statement  for  Recipients  of  Medical 
and  Health  Care  Payments),  HHS/CMS/ 
BPO.  System  No.  09-70-0517"  was 
published  in  the  Federal  Register  on 
Monday,  December  22, 1980  (45  FR 
84476),  61  FR  6645  (added  unnimibered 
social  security  use),  63  FR  50552  (added 
three  fraud  and  abuse  uses),  and  65  FR 
50552  (deleted  one  and  modified  two 
fraud  and  abuse  uses). 

B.  Statutory  and  Regulatory  Basis  for 
SOR 

Authority  for  the  maintenance  of  this 
SOR  is  given  under  the  Internal 
Revenue  Code,  Title  26  United  States 
Code  (USC)  sec.  6041. 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  system  contains  information  on 
total  Medicare  payments  that  have  been 
made  to  physicians  and  suppliers  by 
Medicare  carriers  and  intermediaries.  It 
contains  the  name,  address,  assigned 
provider  number,  employer 
identification  number  (EIN),  and  social 
security  number  (SSN)  of  the  physicians 
and  suppliers. 


B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  which  is  compatible  with 
the  purpose(s)  for  which  the 
information  was  collected.  Any  such 
disclosure  of  data  is  known  as  a 
"routine  use."  The  government  will 
only  release  1099  information  that  can 
be  associated  with  an  individual  as 
provided  for  under  "Section  III. 
Proposed  Routine  Use  Disclosures  of 
Data  in  the  System."  Both  identifiable 
and  non-identifiable  data  may  be 
disclosed  under  a  routine  use.  We  will 
only  disclose  the  minimum  personal 
data  necessary  to  achieve  the  piupose  of 
1099.  CMS  has  the  following  policies 
and  procedures  concerning  disclosures 
of  information  which  will  be 
maintained  in  the  system.  In  general, 
disclosure  of  information  from  the 
system  of  records  will  be  approved  only 
for  the  minimum  information  necessary 
to  accomplish  the  piupose  of  the 
disclosure  only  after  CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected,  e.g.,  to 
provide  periodic  reporting  to  the  IRS. 

2.  Determines: 

a.  That  the  purpose  for  which  the 
disclosiu'e  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  That  the  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  That  there  is  a  strong  probability 
that  the  proposed  use  of  the  data  would 
in  fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  individually-identifiable 
information;  andgree  to  not  use  or 
disclose  the  information  for  any  purpose 
other  than  the  stated  purpose  under 
which  the  information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circimistances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
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>f  1974,  under  which  CMS  may  release 
nformation  from  the  1099  without  the 
:onsent  of  the  individual  to  whom  such 
nformation  pertains.  Each  proposed 
lisclosiue  of  information  under  these 
■outine  uses  will  be  evaluated  to  ensure 
hat  the  disclosure  is  legally 
)ermissible,  including  but  not  limited  to 
msuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  are  proposing  to  establish 
or  modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1 .  To  the  Internal  Revenue  Service  in 
connection  with  the  determination  of 
the  individual's  self-employment 
Income. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  the  IRS  requires 
1099  data  to  assist  in  the 
implementation  and  maintenance  of  the 
IRS  code. 

2.  To  agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  SOR  and  who  need  to 
have  access  to  the  records  in  order  to 
assist  CMS. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  purposes  for  this  SOR.  CMS 
occasionally  contracts  out  certain  of  its 
functions  when  doing  so  would 
contribute  to  effective  and  efficient 
operations.  CMS  must  be  able  to  give  a 
contractor  or  consultant  whatever 
information  is  necessary  for  the 
contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

3.  To  Member  of  Congress  or  to  a 
congressidnal  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  issues  relating  to  a  matter 
before  CMS.  The  Member  of  Congress 
then  wrrites  CMS,  and  CMS  must  be  able 
to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 


4.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  eigency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are- 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation.  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court  or  adjudicatory  body 
involved. 

5.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fraud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

6.  To  another  federal  agency  or  to  an 
instnmientality  of  any  govenunental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 
a  health  benefits  program  funded  in 
whole  or  in  part  by  federal  funds,  when 
disclosure  is  deemed  reasonably 


necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  1099 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
federally  funded  programs. 

B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information". 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibifity  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

IV.  Safeguards 

A.  Administrative  Safeguards 

The  1099  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1984,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  the  Office  and  Management 
and  Budget  (OMB)  Circular  A-130. 
Appendix  III,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
OMB  Circular  A-l  30,  Appendix  III. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-1 8 , 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems. 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
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contractors  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data.  In  addition.  CMS  is  monitoring 
the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
are  used  in  a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  insure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for  - 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
unauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g.,  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards: 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  1099  system: 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/ or  combination 
that  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System 


resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log  on — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security  as  stated  previously  in  this 
section.  Each  automated  information 
system  should  ensure  a  level  of  security 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effect  of  the  Modified  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  1099.  Disclosure  of 
information  from  the  SOR  will  be 
approved  only  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure.  CMS  has  assigned  a  higher 
level  of  security  clearance  for  the 
information  in  this  system  to  provide 


added  seciuity  and  protection  of  data  in 
this  system. 

CMS  will  take  precautionary 
measures  to  minimize  the  risks  of 
unauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights. 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disclosure  from  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS.  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy  " 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Dated:  May  30,  2002. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

09-70-0517 

SYSTEM  NAME: 

Physician/Supplier  1099  File 
(Statement  for  Recipients  of  Medical 
and  Health  Care  Payments)(1099).  HHS/ 
CMS/OFM. 

SECURmr  classircation: 
Level  Three  Privacy  Act  Sensitive 

SYSTEM  LOCATKM: 

CMS  Data  Center.  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore.  Maryland  21244-1850. 

categories  of  individuals  covered  by  the 
system: 

The  system  contains  information  on 
total  Medicare  payments  that  have  been 
made  to  physicians  and  suppliers  by 
Medicare  carriers  and  intermediaries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  name, 
address,  assigned  provider  number, 
employer  identification  number  (EIN). 
and  social  security  number  (SSN)  of  the 
physicians  and  suppliers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  the  maintenance  of  this 
SOR  is  given  under  the  Internal 
Revenue  Code.  Title  26  United  States 
Code  (USC)  sec.  6041. 

PURPOSE(S): 

The  primary  purpose  of  the  SOR  is  to 
provide  periodic  reporting  to  the 
Internal  Revenue  Service  (IRS). 
Information  in  this  system  will  also  be 
disclosed  to:  the  IRS.  support  regulatory 
and  policy  functions  performed  within 
the  agency  or  by  a  contractor  or 
consultant,  support  constituent  requests 
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$iade  to  a  congressional  representative, 
^upport  litigation  involving  the  agency 
iielated  to  this  system  of  records,  and 
Oombat  fi-aud  and  abuse  in  certain 
isderally  funded  health  care  programs. 

I 

(Routine  uses  of  records  maintained  in  the 
System,  including  categories  or  users  and 
The  purposes  of  such  uses: 

These  routine  uses  specify 
(|ircumstances,  in  addition  to  those 
|irovided  by  statute  in  the  Privacy  Act 
(if  1974,  under  which  CMS  may  release 
Ipformation  from  the  EDB  without  the 
cJonsent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  imder  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  our  policy  will  be 
to  prohibit  release  even  of  non- 
identifiable  data,  except  pursuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enrollees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary), 
j ;  This  SOR  contains  Protected  Health 
information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 
65  Federal  Register  (FR)  82462  (12-28- 
00),  as  amended  by  66  FR  12434  (2-26- 
01)).  Disclosures  of  Protected  Health 
Information  authorized  by  these  routine 
uses  may  only  be  made  if,  and  as, 
permitted  or  required  by  the  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information."  We  are  proposing 
to  establish  or  modify  the  following 
routine  use  disclosures  of  information 

Faintained  in  the  system: 
1.  To  the  Internal  Revenue  Service  in 
connection  with  the  determination  of 
the  individual's  self-employment 
income. 

2.  To  agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  SOR  and  who  need  to 
have  access  to  the  records  in  order  to 

isist  CMS. 

3.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 


4.  To  the  Department. of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation 

5.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

6.  To  another  federal  agency  or  to  an 
instrumentality  of  any  goverrunental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to.  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 

disposing  of  records  JN  THE  SYSTEM: 
STORAGE: 

Computer  diskette  and  on  magnetic 
storage  media. 

retrievability: 

Information  maintained  in  this  system 
can  be  retrieved  by  the  name,  SSN,  EIN, 
and  an  assigned  physician/supplier 
identification  number. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural. 


and  physical  safeguards  sufficient  to 
protect  the  confidentialitj'  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  1099 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Humaii  Services  (HHS) 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines, 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  personnel. 
System  securities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  (IRM)  Circular 
#10.  Automated  Information  Systems 
Security  Program;  CMS  Automated 
Information  Systems  (AIS)  Guide, 
Systems  Securities  Policies,  and  OMB 
Circular  No.  A-130  (revised).  Appendix 
III. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  a  secure 
storage  area  with  identifiers  for  5  years. 

SYSTEM  MANAGER(S)  AND  ADDRESSES 

Director,  Division  of  Accounting, 
Accounting  and  Risk  Management 
Group,  Office  of  Financial  Management. 
CMS,  Room  N3-11-17,  7500  Security 
Boulevard,  Baltimore.  Maryland  21244- 
1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  address,  date  of  birth,  and  sex. 
and  for  verification  purposes,  the 
subject  individual's  name  (woman's 
maiden  name,  if  applicable),  and  social 
security  number  (SSN).  Furnishing  the 
SSN  is  voluntary,  but  it  may  make 
searching  for  a  record  easier  and  prevent 
delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
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procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b. 7). 

RECORD  SOURCE  CATEGORIES: 

The  record  of  the  total  annual 
payments  made  to  each  physician  or 
supplier  is  derived  from  the  individual 
Medicare  bill  payments. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
|FR  Doc.  02-15009  Filed  6-13-02:  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01  rM>590] 

Agency  information  Coilection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Saimoneiia  Discovery  System  Piiot 
Study 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  15, 
2002. 

ADORESSES:,Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
comphance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Salmonella  Discovery  System  Pilot 
Study 

FDA's  Center  for  Drug  Evaluation  and 
Research,  Office  of  Pharmaceutical 
Science,  Informatics  and  Computational 
Safety  Analysis  Staff  intends  to  conduct 
a  Salmonella  Discovery  System  Pilot 
Study  (the  pilot  study).  The  primary 
goal  of  the  pilot  study  is  to  construct 
and  execute  a  mutually  beneficial 
process  by  which  FDA  and 
pharmaceutical  c6mpanies  can  share 
information  based  on  their  proprietary 
toxicology  study  data  and  thereby 
expand  their  own  knowledge  databases. 
This  process  will  be  designed  and 
conducted  using  procedures  that  do  not 
compromise  the  identity  and  chemical 
structures  of  the  individual 
collaborator's  proprietary  chemicals. 

The  three  major  objectives  of  the  pilot 
study  are  to: 

•  Build  a  joint  and  comprehensive 
FDA/pharmaceutical  industry  database 
for  compounds  tested  in  the  Salmonella 
typhimurium  reverse  mutagenicity 
assay; 

•  Use  these  data  to  construct  a  new 
enhanced  Salmonella  t.  mutagenicity 
assay  database  module  for  the 
MultiCASE  quantitative  structure 
activity  relationship  software  program; 
and 

•  Employ  the  recently  developed 
MultiCASE  expert  system  (MCASE-ES) 
to  predict  the  mutagenic  response, 
mutagenic  potency,  and  mechanism  of 
mutagenesis  of  test  chemicals  in 
Salmonella  t. 

The  pilot  study  will  be  a  joint  venture 
designed  to  maximize  the  benefits  and 
minimize  the  risks  to  all  collaborators. 
FDA  intends  to  send  letters  to 
companies  that  have  purchased  either 
MultiCASE  or  CASETOXII  software 
programs  to  invite  them  to  become  a 
collaborator  in  the  project. 

FDA  intends  to  request  that  each 
collaborator  submit  the  following  data 
electronically:  (1)  Test  compoimd 
chemical  structures;  and  (2)  assay  data, 
identifying  the  type  of  Salmonella 
mutagenicity  assay  used  in  the  studies, 
the  source  and  concentration  of  any 
exogenous  activation  system  used,  and 
the  average  number  of  revertants/plate 
for  the  negative  control,  positive 
control,  and  each  of  the  test  compound 
treatment  groups.  Although  there  is  no 
minimum  requirement  for  the  number 
of  test  compounds  to  be  submitted  to 


FDA,  the  agency  would  expect  to 
receive  at  least  200  compounds  from 
each  collaborator.  Each  compeuiy  will  be 
able  to  identify  its  own  compounds  in 
the  resulting  discovery  system,  and  the 
more  data  submitted,  the  greater  the 
coverage  will  be  for  each  company's 
molecular  universe. 

FDA  intends  to  act  as  the  broker  for 
the  pilot  study  and  will  be  responsible 
for  the  confidentiality  and  integrity  of 
each  collaborator's  proprietary  data.  The 
number  of  compounds  in  the  database 
module  will  depend  upon  the  number 
of  collaborators  and  the  size  of  the  data- 
sets  they  contribute  to  the  pilot  study. 
After  the  enhanced  Salmonella 
discovery  system  has  been  constructed 
and  tested,  FDA  intends  to  custom 
prepare  individual  discovery  systems 
for  each  collaborator. 

The  anticipated  benefits  to 
collaborators  include: 

•  Receipt  of  a  new  expanded 
Salmonella  in  silico  discovery  tool  at  no 
cost; 

•  Access  to  proprietary  molecular 
fragment  data  derived  fi-om  Salmonella 
t.  mutagenicity  studies  from  FDA  and 
other  collaborator  archives; 

•  Comprehensive  lists  of  molecular 
structural  alerts  correlated  with 
mutagenicity  in  Salmonella  t.,  including 
previously  uncharacterized  alerts 
derived  fi-om  heretofore  inaccessible 
imdeveloped  lead  pharmaceutical  test 
data;  and 

•  A  Salmonella  discovery  system 
which  should  provide  high  coverage 
and  high  predictive  performance  for 
organic  chemicals  in  each  company's 
combinatorial  and  lead  chemical  data 
sets. 

The  Salmonella  discovery  system 
provided  by  FDA  will  be  compatible 
with  each  company's  current  MCASE 
software  program  currently  v.  3.46  and 
will  supplement  current  Salmonella 
modules  purchased  from  MultiCASE, 
Inc. 

Participation  in  this  pilot  study  will 
be  voluntary.  FDA  estimates  that 
approximately  12  companies  will 
participate,  and  that  it  will  take  each 
company  approximately  8  hours  to 
compile  the  information  from  electronic 
archives  and  submit  the  requested  data 
and  information. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1  .—Estimated  Annual  Reporting  Burden^ 


No.  of  Respondents 


Annual  Frequency      Total  Annual  Re-         Hours  per  Re- 
Per  Response  sponses  sponse 


Total  Hours 


12 


12 


96 


^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


In  the  Federal  Register  of  January  28, 
i002  (67  FR  3902),  the  agency  requested 
comments  on  the  proposed  collections 
of  information.  No  comments  were 
ilBceived. 

Dated:  June  6,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

FR  Doc.  02-15002  Filed  6-13-02;  8:45  am] 

■LUNG  CODE  4160-01-8 


DEPARTME^^■  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02rMX)54] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  l^t>eiing 
Requirements  for  Color  Additives 
(Other  Than  Hair  Dyes)  and  Petitions 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  15, 
2002. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
comphance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Labeling  Requirements  for  Color 
Additives  (Other  Than  Hair  Dyes)— 21 
CFR  70.25  and  Petitions— 21  CFR  71.1 
(OMB  Control  Number  0910-0185)— 
Extension 

Section  721(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  379e(a))  provides  that  a  color 
additive  shall  be  deemed  to  be  unsafe 
unless  the  additive  and  its  use  are  in 
conformity  with  a  regulation  that 
describes  the  condition(s)  under  which 
the  additive  may  safely  be  used,  or 
unless  the  additive  and  its  use  conform 
to  the  terms  of  an  exemption  for 
investigational  use  issued  under  section 
721(f)  of  the  act.  Color  additive  petitions 
are  submitted  by  individuals  or 
companies  to  obtain  approval  of  a  new 
color  additive  or  a  change  in  the 
conditions  of  use  permitted  for  a  color 


additive  that  is  already  approved. 
Section  71.1  (21  CFR  71.1)  specifies  the 
information  that  a  petitioner  must 
submit  in  order  to  establish  the  safety  of 
a  color  additive  and  to  secure  the 
issuance  of  a  regulation  permitting  its 
use. 

FDA  scientific  personnel  review  color 
additive  petitions  to  ensure  that  the 
intended  use  of  the  color  additive  in  or 
on  food,  drugs,  cosmetics,  and  medical 
devices  is  suitable  and  safe.  Color 
additive  petitions  were  specifically 
provided  for  by  Congress  when  it 
enacted  the  Color  Additive 
Amendments  of  1960  (Public  Law  94- 
295).  If  FDA  stopped  accepting  color 
additive  petitions  or  stopped  requiring 
them  to  contain  the  information 
specified  in  §  71.1,  there  would  be  no 
way  to  bring  new  uses  of  listed  color 
additives  or  new  color  additives  to 
market.  FDA's  color  additive  labeling 
requirements  in  §  70.25  (21  CFR  70.25) 
require  that  color  additives  that  are  to  be 
used  in  food,  drugs,  devices,  or 
cosmetics  be  labeled  with  sufficient 
information  to  ensure  their  safe  use. 

Respondents  are  businesses  engaged 
in  the  manufactiue  or  sale  of  color 
additives  for  use  in  food,  drugs, 
cosmetics,  or  medical  devices. 

In  the  Federal  Register  of  February 
28.  2002  (67  FR  9297),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received  that  pertained  to  this 
collection  of  information. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 

SJl  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Operatina  and 
Maintenance  Costs 

Total  Hours 

70.25 
71.1 

Total 

0 
3 

1 
1 

0 
3 

0 
2,000 

0 
$8,600 

0 
6,000 
6,000 

'  There  are'no  capital  costs  associated  with  this  collection  of  information. 


This  estimate  is  based  on  the  number 
of  new  color  additive  petitions  received 
in  fiscal  year  2000  and  the  total  hoiu-s 
expended  by  petitioners  to  prepare  the 
petitions.  Although  the  burden  varies 
with  the  type  of  petition  submitted,  a 
color  additive  petition  involves 


analytical  work  and  appropriate 
toxicology  studies,  as  well  as  the  work 
of  drafting  the  petition  itself.  Because 
labeling  requirements  under  §  70.25  for 
a  particular  color  additive  involve 
information  required  as  part  of  the  color 
additive  petition  safety  review  process, 


the  estimate  for  the  number  of 
respondents  is  the  same  for  §  70.25  as 
for  §  71.1,  and  the  burden  hours  for 
labeling  are  included  in  the  estimate  for 
§71.1. 

Color  additives  are  subjected  to 
payment  of  fees  for  the  petitioning 
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process.  The  listing  fee  for  a  color 
additive  petition  ranges  from  $1 ,600  to 
$3,000,  depending  on  the  intended  use 
of  the  color  and  the  scope  of  the 
requested  amendment.  A  complete 
schedule  of  fees  is  set  forth  in  21  CFR 
70.19.  An  average  of  one  category  A  and 
two  category  B  color  additive  petitions 
are  expected  per  year.  The  maximum 
color  additive  petition  fee  for  a  category 
A  petition  is  $2,600  and  the  maximum 
color  additive  petition  fee  for  a  category 
B  petition  is  $3,000.  Since  an  average  of 
three  color  additive  petitions  are 
expected  per  calendar  year,  the 
estimated  total  annual  cost  burden  to 
petitioners  for  this  start-up  cost  would 
be  less  than  or  equal  to  $8,600. 

Dated:  May  23,  2002. 
Margaret  M.  Dbtzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-15043  Filed  6-13-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-0435] 

International  Conference  on 
Harmonisation;  Draft  Guidance  on 
Electronic  Common  Technical 
Document  Specification;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  second  draft  guidance 
entitled  "Electronic  Common  Technical 
Document  Specification"  (eCTD).  The 
draft  guidance  was  prepared  under  the 
auspices  of  the  hitemational  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  gwdance  defines  the  means 
for  industry-to-agency  transfer  of 
regulatory  information  that  will 
facilitate  the  creation,  review,  life  cycle 
management,  and  archiving  of  the 
electronic  submission.  The  draft 
guidance  is  intended  to  assist  industry 
in  transferring  electronically  their 
marketing  applications  for  human  drug 
and  biologicai  products  to  a  regulatory 
authority. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
August  1,  2002.  General  comments  on 
agency  guidance  dociunents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 


Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  youi  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockefs/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  docxunent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  draft  guidance:  Robert 
Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-25), 
Food  and  Drug  Administration, 
1401  Rockville  Pike.  Rockville.  MD 
20852,  301-827-0373.  or  Gregory  V. 
Brolund,  Center  for  Drug  Evaluation 
and  Research  (HFD-70),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-3517. 
Regarding  the  ICH:  Janet  J.  Showalter. 

Office  of  International  Programs 
,    (HFG-1),  Food  and  Drug 

Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
0864. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  recent  years,  many  important 
initiatives  have  been  luidertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regiilatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 


requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Conunission; 
the  European  Federation  of 
Pharmaceutical  Industries  Associations; 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare;  the  Japanese 
Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  dociunentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 
The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  Health  Canada's  Health 
Products  and  Food  Branch,  and  the 
European  Free  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  (GGPs)  regulation  (21 
CFR  10.115),  this  document  is  being 
called  a  guidance,  rather  than  a 
guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changed  its  procedure 
for  publishing  ICH  guidances.  As  of 
April  2000,  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  publish  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  an  ICH  guidance.  The  ICH 
guidance  will  be  placed  in  the  docket 
and  can  be  obtained  through  regular 
agency  sources  (see  ADDRESSES).  Draft 
guidances  are  left  in  the  original  ICH 
format.  The  final  guidance  is 
reformatted  to  conform  to  the  GGP  style 
before  publication. 

hi  June  2001,  the  ICH  Steering 
Committee  agreed  that  a  draft  guidance 
entitled  "Electronic  Common  Technical 
Document  Specification"  would  be 
made  available  for  public  comment  and 
testing.  The  draft  guidance,  a  product  of 
the  Multidisciplinary  Group  2  (M2) 
Expert  Working  Group  (EWG)  of  the 
ICH,  was  made  available  for  comment  in 
the  Federal  Register  of  November  28. 
2001  (66  FR  59431).  Comments  about 
the  draft  guidance  were  considered  by 
FDA  and  the  M2  EWG,  and  in  February 
2002.  the  ICH  Steering  Committee 
agreed  that  a  second  draft  guidance 
should  be  made  available  for  public 
comment  (step  2). 

The  draft  guidance  on  the  eCTD 
provides  guidance  on  industry-to- 
agency  electronic  transfer  of  marketing 
applications  for  human  drug  and 
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nological  products.  The  draft  guidance 
defines  the  means  for  industry-to- 
agency  transfer  of  regulatory 
information  that  will  facilitate  the 
creation,  review,  life  cycle  management, 
and  archiving  of  the  electronic 
submission.  The  draft  guidance  is 
intended  to  assist  industry  in 
transferring  their  marketing  applications 
for  hiunan  drug  and  biological  products 
to  a  regulatory  authority.  The  second 
draft  guidance  includes  the  following 

I  Changes: 

'     •  The  language  in  the  guidance  has 
been  edited  to  improve  clarity. 

•  The  maximum  length  of  a  file  name 
as  been  increased  from  32  characters  to 

64  characters. 

•  Throughout  the  guidance,  references 
to  Common  Technical  Document  (CTD) 
sections  have  been  updated  to  reflect 
the  current  CTD. 

I I  •  Appendix  4  has  been  reorganized. 
1 1  •  The  examples  in  Appendix  6  have 
been  updated. 

•  The  Glossary  of  Terms  has  been 
completed. 

This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  "Electronic  Common 
Technical  Document  Specification."  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  die 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

1 1  Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance  by 
August  1,  2002.  Two  copies  of  emy 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

ni.  Electronic  Access 

1 1  Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm 
or  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  June  6,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  02-15003  Filed  6-13-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0237] 

International  Conference  on 
Harmonisation;  Draft  Guidance  on  Q1E 
Evaluation  of  Stability  Data; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"QlE  Evaluation  of  Stability  Data."  The 
draft  guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
This  draft  guidance  is  an  aimex  to  an 
ICH  guidance  entitled  "QlA(R)  Stability 
Testing  of  New  Drug  Substances  and 
Products."  The  draft  guidance  is 
intended  to  provide  guidance  on  how  to 
use  stability  data,  generated  in 
accordance  with  the  principles  outlined 
in  QlA(R),  to  propose  a  retest  period  for 
the  drug  substance  and  a  shelf  life  for 
the  drug  product. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
August  1,  2002. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  requests  for  single 
copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857;  or  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the  draft 
guidance  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  guidance:  Chi-wan  Chen. 
Center  for  Drug  Evaluation  and 
Research  (HFD-830),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 


Rockville,  MD  20857,  301-827-2001; 
or  Andrew  Shrake,  Center"  for 
Biologies  Evaluation  and  Research 
(HFM-345),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1148,  301-402- 
4635. 

Regarding  the  ICH:  Janet  J.  Showalter. 
Office  of  International  Programs 
(HFG-1),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-0864. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consiuner  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission; 
the  European  Federation  of 
Pharmaceutical  Industries  Associations; 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare;  the  Japanese 
Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  Health  Canada's  Health 
Products  and  Food  Branch,  and  the 
European  Free  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  (GGPs)  regulation  (21 
CFR  10.115),  this  document  is  being 


40950 


Federal  Register / Vol.  67,  No.  115 /Friday,  Jime  14,  2002 /Notices 


called  a  guidance,  rather  than  a 
guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changed  its  procedure 
for  publishing  ICH  guidances.  Beginning 
April  2000,  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  publish  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  an  ICH  guidance.  The  ICH 
guidance  will  be  placed  in  the  docket 
and  can  be  obtained  through  regular 
agency  sovut:es  (see  ADDRESSES).  E)raft 
guidances  are  left  in  the  original  ICH 
format.  The  final  guidance  is 
reformatted  to  conform  to  the  GGP  style 
before  publication. 

In  February  2002,  the  ICH  Steering 
Committee  agreed  that  a  draft  guidance 
entitled  "QlE  Evaluation  of  Stability 
Data"  should  be  made  available  for 
public  comment.  The  draft  guidance  is 
the  product  of  the  Quality  Expert 
Working  Group  of  the  ICH.  Comments 
about  this  draft  will  be  considered  by 
FDA  and  the  Quality  Expert  Working 
Group. 

This  draft  guidance  is  an  annex  to  an 
ICH  guidance  entitled  "QlA(R)  Stability 
Testing  of  New  Drug  Substances  and 
Products"  (66  FR  56332,  November  7, 
2001).  The  draft  guidance  is  intended  to 
provide  guidance  on  how  to  use 
stability  data,  generated  in  accordance 
with  the  principles  outlined  in  QlA(R), 
to  propose  a  retest  period  for  the  drug 
substance  and  a  shelf  life  for  the  drug 
product. 

The  gwdance  on  the  evaluation  and 
statistical  analysis  of  stability  data 
provided  in  Ql  A(R)  is  brief  in  nature 
and  limited  in  scope.  Although  QlA(R) 
states  that  regression  analysis  is  an 
acceptable  approach  to  analyzing 
quantitative  stability  data  for  retest 
period  or  shelf  life  estimation  and 
recommends  that  a  statistical  test  for 
batch  poolability  be  performed  using  a 
level  of  significance  of  0.25,  it  includes 
few  details  on  these  topics.  In  addition, 
QlA{R)  does  not  cover  situations  where 
multiple  factors  are  involved  in  a  full- 
er reduced-design  study.  This  draft 
guidance  provides  a  clear  explanation  of 
expectations  when  proposing  a  retest 
period  or  shelf  life  and  storage 
conditions  based  on  the  evaluation  of 
stability  data  for  both  quantitative  and 
qualitative  test  attributes.  It  outlines 
recommendations  for  establishing  a 
retest  period  or  shelf  life  based  on 
stability  data  from  single-factor  or 
multifactor  and  full-  or  reduced-design 
studies.  The  draft  guidance  further 
describes  when  and  how  limited 
extrapolation  can  be  imdertaken  to 
propose  a  retest  period  or  shelf  life 
beyond  the  observed  range  of  data  from 


the  long-term  storage  condition.  When 
finalized,  the  QlE  guidance  will 
supersede  the  "Evaluation"  sections  of 
QIA(R). 

This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  stability  data  evaluation.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  comments  on  the 
draft  guidance  by  August  1,  2002.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm,  http://www.fda.gov/cder/ 
guidance/index.htm,  or  http:// 
www.fda.gov/cber/publications.htm. 

Dated:  June  6,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-15001  Filed  6-13-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0232] 

International  Conference  on 
Harmonisation;  Draft  Guidance  on  S7B 
Safety  Pharmacology  Studies  for 
Assessing  the  Potentiel  for  Delayed 
Ventricular  Repolarization  (QT  Interval 
Prolongation)  by  Human 
Pharmaceuticals^  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"S7B  Safety  Pharmacology  Studies  for 
Assessing  the  Potential  for  Delayed 
Ventricular  Repolarization  (QT  Interval 
Prolongation)  by  Human 


Pharmaceuticals."  The  draft  guidance 
was  prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guidance  provides  general 
principles  and  information  on  currently 
available  nonclinical  methodologies  to 
identify  the  potential  risk  of  QT  interval 
prolongation  by  a  pharmaceutical  and 
recommends  study  types  and  timing  of 
studies  in  relation  to  clinical 
development  of  a  pharmaceutical.  The 
draft  guidance  is  intended  to  protect 
clinical  trial  participants  and  patients 
receiving  marketed  products  from 
delayed  repolarization-associated 
ventricular  tachycardia,  torsade  de 
pointes,  and  lethal  arrhythmias 
resulting  from  administration  of 
pharmaceuticals. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
August  1,  2002. 

ADDRESSES:  Submit  written  conmients 
on  the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  requests  for  single 
copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857;  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM— 40), 
Food  and  Drug  Administration,  Center 
for  Biologies  Evaluation  and  Research 
(CBER),  1401  Rockville  Pike,  Rockville, 
MD  20852-1448,  301-827-3844,  FAX: 
888-CBERFAX.  Send  two  self-addressed 
adhesive  labels  to  assist  the  office  in 
processing  your  requests.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  John 
Koemer,  Center  for  Drug  Evaluation 
and  Research  (HFD-110),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
594-5338,  or  David  Green,  Center 
for  Biologies  Evaluation  and 
Research  (HFM-579J,  Food  and 
Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD 
20852-1448. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  International  Programs 
(HFG-1),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827- 
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0864. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  conmiitted  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the.goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 

riong  regulatory  agencies. 
ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission; 
the  European  Federation  of 
Pharmaceutical  Industries  Associations; 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare;  the  Japanese 
Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research;  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  Health  Canada's  Health 
Products  and  Food  Branch,  and  the 
European  Free  Trade  Area. 

(In  accordance  with  FDA's  good 
guidance  practices  (GGPs)  regulation  (21 
CFR  10.115),  this  document  is  being 
called  a  guidance,  rather  than  a 
guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changed  its  procedure 
for  publishing  ICH  guidances.  As  of 
April  2000,  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  publish  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  an  ICH  guidance.  The  ICH 


guidance  will  be  placed  in  the  docket 
and  can- be  obtained  through  regular 
agency  sources  (see  ADDRESSES).  Draft 
guidances  are  left  in  the  original  ICH 
format.  The  final  guidance  is 
reformatted  to  conform  to  the  GGP  style 
before  publication. 

In  February  2002,  the  ICH  Steering 
Committee  agreed  that  a  draft  guidance 
entitled  "S7B  Safety  Pharmacology 
Studies  for  Assessing  the  Potential  for 
Delayed  Ventricular  Repolarization  (QT 
Interval  Prolongation)  by  Human 
Pharmaceuticals"  should  be  made 
available  for  public  comment.  The  draft 
guidance  is  the  product  of  the  Safety 
Expert  Working  Group  of  the  ICH. 
Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Safety 
Expert  Working  Group. 

The  draft  guidance  provides  general 
principles  and  information  on  currently 
available  nonclinical  methodologies  to 
identify  the  potential  risk  of  QT  interval 
prolongation  by  a  pharmaceutical  and 
recommends  study  types  and  timing  of 
studies  in  relation  to  clinical 
development  of  a  pharmaceutical.  The 
draft  guidance  is  intended  to  protect 
clinical  trial  participants  and  patients 
receiving  marketed  products  from 
delayed  repolarization-associated 
ventricular  tachycardia,  torsade  de 
pointes,  and  lethal  arrhythmias 
resulting  from  administration  of 
pharmaceuticals. 

This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance  by 
August  1,  2002.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
wrww.fda.gov/ohrms/dockets/ 
defaulthtm,  http://www.fda.gov/cder/ 
guidance/index.htm,  or  http:// 
www.fda.gov/cber/publications.htm. 


Dated:  June  6.  2002. 
Margaret  M .  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-15000  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  020-0231] 

International  Conference  on 
Harmonisation;  Stability  Data  Package 
for  Registration  in  Climatic  Zones  III 
and  IV;  Availability 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTK>n:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  guidance  entitled 
"QlF  Stability  Data  Package  for 
Registration  in  Climatic  Zones  III  and 
IV."  The  draft  guidance  was  prepared 
under  the  auspices  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  This  draft  guidance,  an  aimex  to 
an  ICH  guidance  entitled  "QlA(R) 
Stability  Testing  of  New  Drug 
Substances  and  Products,"  defines  an 
approach  for  broader  use  of  Ql  A(R)  for 
territories  in  climatic  zones  III  and  IV. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
August  20,  2002. 

ADDRESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  requests  for  single 
copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857;  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40J. 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
Tound  in  brackets  in  the  heading  of  this 
document.  See  the  SUPPLEMENTARY 
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INFORMATION  section  for  electronic 
access  to  the  draft  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Chi-wan  Chen, 
Center  for  Drug  Evaluation  and 
Research  (HFD-830),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-2001: 
or  Andrew  Shrake,  Center  for 
Biologies  Evaluation  and  Research 
{HFM-345),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1148.  301-402- 
4635. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  International  Programs 
(HFG-1),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION: 

.  I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  cmd  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union  (EU), 
Japan,  and  the  United  States.  The  six 
IQi  sponsors  are:  The  European 
Commission;  the  European  Federation 
of  Pharmaceutical  Industries 
Associations;  the  Japanese  Ministry  of 
Health,  Labour,  and  Welfare;  the 
Japanese  Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  £md  Research  and  Biologies 
Evaluation  and  Research,  FDA:  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 


observers  bova  the  World  Health 
Organization  (WHO),  Health  Canada's 
Health  Products  and  Food  Branch,  and 
the  European  Free  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  (GGPs)  regulation  (21 
CFR  10.1151,  this  document  is  being 
called  a  guidance,  rather  than  a 
guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changed  its  procedure 
for  publishing  ICH  guidances.  Beginning 
April  2000,  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  publish  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  an  ICH  guidance.  The  ICH 
gmdance  will  be  placed  in  the  docket 
and  can  be  obtained  through  regular 
agency  sources  (see  ADDRESSES).  Draft 
guidances  are  left  in  the  original  ICH 
format.  The  final  guidance  is 
reformatted  to  conform  to  the  GGP  style 
before  publication. 

In  February  2002,  the  ICH  Steering 
Committee. agreed  that  a  draft  guidance 
entitled  "QlF  Stability  Data  Package  for 
Registration  in  Climatic  Zones  III  and 
rV"  should  be  made  available  for  public 
comment.  The  draft  guidance  is  the 
product  of  the  Quality  Expert  Working 
Group  of  the  ICH.  Comments  about  this 
draft  will  be  considered  by  FDA  and  the 
Quality  Expert  Working  Group. 

This  draft  guidance,  an  annex  to  an 
ICH  guidance  entitled  "QlA(R)  Stability 
Testing  of  New  Drug  Substances  and 
Products"  (66  FR  56332,  Novenlber  7, 
2001),  defines  an  approach  for  broader 
use  of  Ql  A(R)  for  territories  in  climatic 
zones  III  and  FV. 

There  are  four  climatic  zones  in  the 
world  that  are  distinguished  by  their 
characteristic  prevalent  annual  climatic 
conditions,  based  on  the  concept 
described  by  P.  Schimiacher 
(Phannazeutische  Zeitung,  119:321- 
324. 1974).  The  QlA(R)  guidance 
defines  the  stability  data  package  for  the 
ICH  tripartite  regions  (the  EU,  Japan, 
and  the  United  States),  which  are  in 
climatic  zones  I  or  11.  The  WHO  has 
published  a  guideline  entitled  "Stability 
testing  of  pharmaceutical  products 
containing  well  established  drug 
substances  in  conventional  dosage 
forms"  (WHO  technical  report  series, 
no.  863,  annex  5).  updated  in  the 
"Report  of  the  thirty-seventh  meeting  of 
the  WHO  Expert  Committee  on 
Specifications  for  Pharmaceutical 
Preparations,"  Geneva,  October  22-26, 
2001.  The  WHO  guideline  defines 
stability  testing  recommendations, 
including  storage  conditions  for  all  four 
climatic  zones. 

Harmonized  global  stability  testing 
recommendations  have  been  established 


in  this  draft  guidance  based  on  QlA(R) 
and  the  WHO  guideline.  For  territories 
in  climatic  zones  III  and  IV,  the  data 
package  as  described  in  QlA(R)  can  be 
considered  applicable  except  for  the 
defined  long-term  storage  condition. 
The  draft  guidance  recommends  the 
long-term  storage  condition  for  a 
stability  data  package  for  registration  of 
drug  substances  and  products  intended 
to  be  marketed  in  climatic  zones  III  and 
IV. 

When  this  draft  guidance  is  finalized, 
QlA(R)  will  be  revised  to  harmonize  the 
intermediate  storage  condition  for  zones 
I  and  II  with  the  long-term  storage 
condition  for  zones  III  and  IV. 

This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  a  stability  data  package  for 
registration  in  climatic  zones  III  and  IV. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  die 
requirements  of  the  applicable  statues 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance  by 
August  20,  2002.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  The  guidance 
and  received  comments  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm.  http://www.fda.gov/cder/ 
guidance/index.htm,  or  http:// 
www.fda.gov/cber/pubhcations.htm. 

Dated:  lune  6.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  02-14999  Filed  6-13-02;  8:45  am) 

BILUNQ  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meeting. 

i  The  meeting  will  be  closed  to  the 
ptiblic  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Gene  and  Environment. 

Date:  )une  24-25,  2002. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  William  J.  Johnson, 
Scientific  Review  Administrator,  NHLBI 
Review  Branch,  Division  of  Extramural 
Affairs.  Two  Rockledge  Centre,  Room  7184, 
MSC7924,  6701  Rockledge  Drive,  Bethesda, 
MD  20892.  301/435-0275; 
johnsonw@nhJbi.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  June  7,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-15018  Filed  6-13-02:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee. 

£tate.July  18-19,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Building 
101  Conference  Room,  Research  Triangle 
Park,  NC  27709. 

Contract  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  Nafl 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  }AD  EC-24,  Research 
Triangle  Park,  NC  27709,  (919)  541-1307. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation- 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
aind  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  June  7.  2002. 

LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-15019  Filed  6-13-02;  8:45  ami 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Croup, 
immunobiology  Study  Section. 


Date:  June  20-21,  2002. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand.  2350  M  Street 
NW..  Washington,  DC  20037. 

Contact  Person:  Betty  Hayden,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
MSC  7812,  Bethesda.  MD  20892.  (301)  435- 
1223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nattie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
Y  (01): 

Date:  June  20,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Michael  R.  Schaefer,  PhD., 
Genetic  Sciences  IRG.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6166,  MSC  7890, 
Bethesda,  MD  20892.  (301)  435-2477, 
schaefem@csr.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SBIR 
Special  Study  Section  Meeting-3  (10). 

Date:  June  24-25,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington.  DC 
20007. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  PhD,  Diplomat  American  Board  of 
Toxicology.  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818.  Bethesda.  MD  20892. 
(301)  435-1783.  shannag@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  MEP 
(04)  Leukemia  virus. 

ZJote.  June  27.  2002. 

Time:  5:30  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng,  PhD.  MBA, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  (For  courier  delivery,  use  MD 
20817),  Bethesda,.MD  20892.  301-435-1715. 
nga@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 
3  (04). 
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Date:  June  28.  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
appilications'. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Gopal  C.  Sharma.  DVM, 
MS,  PhD.  Diploriiate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818.-Bethesda,  MD  20892. 
(301)  435-1783.  shannag@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
MDCN-2  (05)  Interdisciplinary  Research  in 
Women's  Health  Program. 

Dofe;  July  1-2.2002. 

Time:  8  a.m.  to  11:59  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW. 
Washington,  DC  10037. 

Contact  Person:  Gillian  Einstein,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5198, 
MSC  7850,  Bethesda,  MD  20817.  (301)  435- 
4433.  einsteig&csr. nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG-1 
Special  Study  Section-8  (10). 

Date;  July  1-2,2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Paul  Parakkal,  PhD. 
Scientific  Review  A4ministrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5122. 
MSC  7854.  Bethesda,  MD  20892.  301-435- 
1176.  parakkap@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Fellowship 
Study  Section  06  (20). 

Date:  ]u\y  1.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Krish  Krishnam.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6164. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1041. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group.  AIDS  and 
Related  Research  4. 
Date:  July  1-2,  2002. 
rime:  8  a.m.  to  5:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street.  NW, 
Washington,  DC  20007-3701. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1168. 


Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Hematology  Subcommittee  2. 

Dote;  July  1-2,2002. 

Time:  8:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion.  4300  Military  Rd..  Wisconsin  at 
Western  Ave..  Washington.  DC  20015. 

Contact  Person:  Jerrold  Fried.  PhD. 
Scientfic  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4126. 
MSC  7802,  Bethesda.  MD  20892-7802.  301- 
435-1777.  friedj@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Brain 
Disorders  and  Clinical  Neurosciences  4 
Study  Section. 

Date:  July  1-2.  200?. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  NW,  Washington.  DC  20037. 

Contact  Person:  Jay  Joshi.  PhD.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5184.  MSC  7846. 
Bethesda.  MD  20892.  (301)  435-1184. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  2^Gl 
GMA-2  (01)  Barrett's  Esophagus, 
Gastroesophageal  Reflux  Disease  and 
Adenocarcinoma  of  the  Esophagus  (RFA-02- 
015). 

Z>ate.  July  1-2,  2002. 

Time:  830  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street.  NW, 
Washington.  DC  20037. 

Contact  Person:  Mushtaq  A.  Khan.  DVM, 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818.  Bethesda.  MD  20892.  (301)  435- 
1778.  khanm@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SMB    ■ 
(02). 

Date;  July  1.2002. 

Tiine;  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NW.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drivp,  Room  4108, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
6809.  wagnerp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
E  (02). 

Dote.July  2.  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate 
bioengineering. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  PhD,  Diplomate  American  Board  of 


Toxicology,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818,  Bethesda.  MD  20892. 
(301)  4351783.  sharmag@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  CPA 
(04)  Brain  Cancer.  .  • 

Dote;  July  2,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4120, 
MSC  7804,  Bethesda,  MD  20814-9692.  301- 
435-3504.  fungv@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  (HHS) 

June  7,  2002. 
LaVerne  Y.  Stringfield, 
Director,  Office  Federal  Advisory  Committee 
Policy. 

[FR  Doc.  02-15020  Filed  6-13-02;  8:45  am) 

BILUNQ  CODE  4140-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-21] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  0MB:  Mail 
Survey  of  HOME  Investment 
Partnership  Program  Administrators 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTKW:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  15, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget. 
Room  10235,  New  Executive  Office 
Building.  Washington,  DC  20503;  Fax 
number  (202)  395-6974;  E-mail 
Joseph  J._LackeyJi®OMB.EOP.  GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 


Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
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approval  nvunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
nimiber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mail  Survey  of 
HOME  Investment  Partnership  Program 
Administrators. 

OMB  Approval  Number:  2528-XXXX. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Mail 
survey  of  the  universe  of  State  and  local 
administrators  of  HOME  Investment 
Partnership  programs  concerning 
homebuyer  programs. 

Respondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion,  One. 


Reporting  Burden 


Numl)er  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


595 


1 


1 


Burden  hours 


595 


Total  Estimated  Burden  Hours:  595. 
Status:  New  Collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  35.  as    • 
amended. 

Dated:  June  6.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-15026  Filed  6-14-02;  8:45  am] 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-22] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Statement  of  Real  Estate  Taxes 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  15, 
2002. 


ADDRESSES:  Interested  persons  are ' 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503;  Fax 
number  (202)  395-6974;  E-mail 
Joseph.F.  LackeyJr@OMB.EOP.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest.  Washington.  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OBM  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable:  (4)  the 
description  of  the  need  for  the 


information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Statement  of  REAL 
ESTATE  Taxes 

OMB  Approval  Number:  2502-0418 

Form  Numbers:  HUD-434 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
statement  of  taxes  reports  mortgagors' 
tax  payments  for  use  in  audits  or  claims 
for  insurance  benefits. 

Respondents:  Business  or  other  for-  • 
profits.  State,  Local  or  Tribal 
Governments. 

Frequency  of  Submission:  On 
occasion.  One. 


Reporting  burden 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


215 


Burden  hours 


107 
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Total  Estimated  Burden  Hours:  107. 
Status:  Extension  of  a  currently 
approved  information  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  June  6.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-15027  Filed  6-13-02;  8:45  am] 

BILLINQ  COOE  4210-72-4I 


DEPARTMENT  OF  HOUSrNG  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-23] 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  0MB; 
Personal  Financial  Statement 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  15, 
2002. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  andJor  OMB 
approval  nimiber  and  should  be  sent  to: 
Joseph  F.  Uckey,  Jr.,  OMB  Desk  Officer, 
Office  of  Memagement  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503;  Fax 
number  (202)  395-6974;  E-mail 
fosephF.  Lackey Ji^OMB. EOF. GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  infonnation:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  number  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  notice  also  lists  the  following 
information 

Title  of  Proposal:  Mail  Survey  of 
HOME  Investment  Partnership  Program 
Administrators. 

OMB  Approval  Number:  2502-0098. 

Form  Numbers:  HUD-56142. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Financial  Statements  provide  the 
information  necessary  to  evaluate  an 
individual  debtor's  financial  postion  for 
establishing  payment  plans  and  or 
settlement  offers. 

Respondents:  Individuals  or 
households. 

Frequency  of  Submission:  On 
occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


Reporting  burden 


800 


1 


800 


Total  estimated  burden  hours:  800. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  June  7,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-15028  Filed  &-13-02;  8:45  am] 

BOJJNG  COO£  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-24] 

Federal  Property  Suitable  as  Facilities 
to  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington. 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 


telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for. the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 
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Properties  reviewed  are  listed  in  this 
Iflotice  according  to  the  following 
Categories:  Suitable/available,  suitable/ 
tinavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management, 
Program  Support  Center.  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 
.   Properties  listed  as  unsuitable  will " 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 


or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AF:  Ms.  Barbara 
Jenkins,  Air  Force  Real  Estate  Agency 
(Area-MI),  Boiling  Air  Force  Base,  112 
Luke  Avenue  suite  104,  Building  5683, 
Washington,  DC  20332-8020;  (202)  767- 
4148;  COE:  Ms.  Shirley  Middleswarth, 
Army  Corps  of  Engineers,  Management 
&  Disposal  Division,  441  G  Street, 
Washington,  DC  20314-1000;  (202)  761- 
7425;  Energy:  Mr.  Tom  Knox, 
Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  CR-80,  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly.  Assistant  Commissioner. 
General  Services  Administration,  Office 
of  Property  Disposal.  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  NAVY:  Mr.  Charles  C.  Cocks, 
Director,  Department  of  the  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command.  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE.. 
suite  1000.  Washington.  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  )une  6.  2002. 

John  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  6/14/02 

Suitable/Available  Properties 

Buildings  (by  State)  ' 

Mississippi 

Quonset  Bldg. 

Greenville  Casting  Plant 

Greenville  Co:  Washington  MS  38701- 

Landholding  Agency:  COE 

Property  Number:  31200220010 

Status:  Unutilized 

Comment:  26.250  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage/ofTice.  off-site  use  only 
Storage  Bldg.  #1 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Landholding  Agency:  COE 
Property  Number:  31200220011 
Status:  Unutilized 
Comment:  32.502  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage/office,  off-site  use  only 


Storage  Bldg.  #2 

Greenville  Casting  Plant 

Greenville  Co:  Washington  MS  38701- 

L.andholding  Agency:  COE 

Property  Number:  31200220012 

Status:  Unutilized 

Comment:  16,170  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Yellow  Office  Bldg. 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Landholding  Agency:  COE 
Property  Number:  31200220013 
Status:  Unutilized 
Comment:  1820  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— office,  off-site 

use  only 

Storage  Bldg. 

Greenville  Casting  Plant 

Greenville  Co:  Washington  MS  38701- 

Landholding  Agency:  COE 

Property  Number:  31200220014 

Status:  Unutilized 

Comment:  1820  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Container  Bldg. 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Landholding  Agency:  COE 
Property  Number:  31200220015 
Status:  Unutilized 
Comment:  270  sq.  ft.,  presence  lead  paint. 

most  recent  use — storage,  off-site  use  only 
Bldgs.  90A/B.  91A/B.  92A/B 
Jefferson  Barracks  Housing 
St.  Louis  Co:  MO  63125- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220002 
Status:  Excess 
Comment:  6450  sq.ft..  needs  repair,  includes 

2  acres 

Pennsylvania 

House/Storage 

Cowanesque  Lake  Project 

Bliss  Road 

Lawrenceville  Co:  Tioga  PA  16929- 

Landholding  Agency:  GSA 

Property  Number:  54200220011 

Status:  Excess 

Comment:  1653/2640  sq.  ft.,  no  public  water 

or  sewer,  needs  rehab 
GSA  Number:  4-D-PA-791 

Tennessee 

Federal  Bldg. 

118  East  Locust  Street 

Lafayette  Co:  Macon  TN  37083- 

Landholding  Agency:  GSA 

Property  Number:  54200220010 

Status:  Excess 

Comment:  12,605  sq.ft.,  most  recent  use — 

office,  protion  occupied  by  U.S.  Postal 

Service 
GSA  Number:  4-G-TN-*56 

Virginia 

Bldg.  106(G) 
Naval  Station 
Norfolk  Co:  VA 
Landholding  Agency:  Navy 
Property  Number:  77200220046 
Status:  Excess 

Comment:  2767  sq.  ft.  garage,  most  recent 
use — storage,  off-site  use  only 
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Bldg.  CEP-184 
Naval  Station 
Norfolk  Co:  VA 
Landholding  Agency:  Navy 
Property  Number:  77200220047 
Status:  Excess 

Comment:  200  sq.  ft.,  most  recent  use — gate/ 
sentry  house,  off-site  use  only 

Land  (by  State) 

Hawaii 

Parcels  9,  2,  4 

Loran  Station  Upolu  Point 

Hawi  Co:  Hawaii  HI 

Location:  Resubmitted  to  Federal  Register  for 

publication 
Landholding  Agency:  GSA 
Property  Number:  54200220002 
Status:  Surplus 
Comment:  parcel  9  =  6.242  acres/encumbered 

by  utility  and  road  access  easements, 

parcel  2  =  1.007  acres;  parcel  4  =5.239 

acres 
GSA  Number:  9-U-HI-0572 

Land  (by  State) 

South  Dakota 

S.  Nike  Ed.  Annex  Land 

Ellsworth  AFB 

Pennington  Co:  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220010 

Status:  Unutilized 

Comment:  7  acres  w/five  foundations  from 

demolished  bldgs.  remain  on  site;  with  a 

road  and  a  parking  lot 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Hawaii 

Bldg.  5 
Naval  Region 

Barbers  Point  Co;  Honolulu  HI  96707- 
Landholding  Agency:  Navy 
Property  Number:  77200220039 
Status:  Underutilized 
Comment:  3606  sq.  ft.  needs  major  repair, 
possible  lead  paint,  presence  of  asbestos 

New  York 

Bldg.  1225 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force  . 

Property  Number:  18200220014 

Status:  Unutilized 

Comment:  3865  sq.  ft.  needs  repairs,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab. 

Bldg.  1226 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220015 

Status:  Unutilized 

Comment:  7500  sq.  ft.,  most  recent  use — 

storage 
Bldg.  1227 
Verona  Text  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220016 
Status:  Unutilized 
Comment:  1152  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — power  station 


Bldg.  1231 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220017 

Status:  Unutilized 

Comment:  3865  sq.  ft.,  presence  of  asbestos/ 
lead  paint/volatile  organic  compounds, 
access  requirements,  most  recent  use — 
research  lab 

Bldg.  1233 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220018 

Status:  Unutilized 

Comment:  1152  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint/volatile  organic 
compounds,  access  requirements,  most 
recent  use — power  station 

Bldg.  1235,  1239 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220019 

Status:  Unutilized 

Comment:  144/825  sq.  ft.,  need  repairs, 

presence  of  lead  paint,  most  recent  use — 

electric  switch  station 

Bldg.  1241 
Verona  Text  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220020 
Status:  Unutilized 

Comment:  159  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — sewage  pump  station 

Bldg.  1243 
■  Verona  Text  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220021 
Status:  Unutilized 

Comment:  25  sq.  ft.,  most  recent  use — waste 
treatment 

Bldg.  1245 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220022 

Status:  Unutilized 

Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 

Bldg.  1247 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220023 

Status:  Unutilized 

Comment:  576  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

power  station 
Bldg.  1250  -f  land 
Verona  Text  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number;  18200220024 
Status:  Unutilized 
Comment:  11,766  sq.  ft.,  offices/lab  with  495 

acres,  presence  of  asbestos/lead  paint/ 

wetlands 
Bldg.  1253 
Verona  Test  Annex 


Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220025 

Status:  Unutilized 

Comment:  3835  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint/volatile  organic 
compounds,  access  requirements,  most 
recent  use— ^research  lab 

Bldg.  1255 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220026 

Status:  Unutilized 

Comment:  576  sq.  ft.,  needs  repair,  presence 

of  lead  paintyvolatile  organic  compounds, 

access  requirements,  most  recent  use — 

power  station 
Bldg.  1261 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency;  Air  Force 
Property  Number:  18200220027 
Status:  Unutilized 
Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 

Bldg.  1263 
Verona  Test  Annex 
Verona  Co;  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220028 
Status:  Unutilized 

Comment:  576  sq.  ft.,  repair,  presence  of  lead 
paint,  most  recent  use — power  station 

Bldgs.  1266,  1269 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220029 

Status:  Unutilized 

Comment:  3730/3865  sq.  ft.,  need  repairs, 

presence  of  asbestos/lead  paint,  most 

recent  use — research  lab 

Bldg.  1271 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220030 

Status:  Unutilized 

Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 

Bldg.  1273 
Verona  Test  Annex 
Verona  Co;  Oneida  NY  13478- 
Landhdlding  Agency:  Air  Force 
Property  Number:  18200220031 
Status:  Unutilized 

Comment;  87  sq.  ft.,  presence  of  asbestos, 
most  recent  use — sewage  pump  station 

Bldg.  1277 

Verona  Test  Annex 

Verona  Co;  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220032 

Status:  Unutilized 

Comment!  3865  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 

Bldg.  1279 

Verona  Test  Annex 

Verona  Co;  Oneida  NY  13478- 

Landholding  Agency;  Air  Force 
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I'roperty  Number:  18200220033 

Status:  Unutilized 

Comment:  1152  sq.  ft.,  needs  repair,  presence 

.    of  lead  paint,  most  recent  use — power 

station 
Bldg.  1285 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency;  Air  Force 
Property  Number:  18200220034 
Status:  Unutilized 
Comment:  4690  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 
Idg.  1287 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220035 
Status:  Unutilized 
Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 

1 1nsuitabie  Properties 

i  fundings  (by  State) 

I  ilaska 

Bldg.  15532 
Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220001 
Status:  Unutilized 

Reasons;  Within  airport  runway  clear  zone; 
Secured  Area 

Arkansas 

Helena  Casting  Plant 

Helena  Co:  Phillips  AR  72342- 

Landholding  Agency:  COE 

Property  Number;  31200220001 

Status;  Unutilized 

Reason:  Extensive  deterioration 

California 

Bldg.  41308    • 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  9205.5- 

Property  Number:  77200220031 

Status;  Excess 

Reason:  Extensive  deterioration 

Eniwetok  Carports 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200220032 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Eniwetok  Public  Quarters 

Marine  Corps  Logistics  Base 

Barstow  Co;  San  Bernardino  CA  92311- 

Landholding  Agency;  Navy 

Property  Number;  77200220033 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  229 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co;  CA  92oi28-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  331 

Naval  Weapons  Station 


Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency;  Navy 

Property  Number;  77200220049 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  434 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220050 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  437 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co;  CA  92028-3187 

Landholding  Agency;  Navy 

Property  Number:  77200220051 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  440 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency;  Navy 

Property  Number:  77200220052 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  906 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Iowa 

Treatment  Plant 

South  Fork  Park 

Mystic  Co;  Appanoose  lA  52574- 

Landholding  Agency:  COE 

Property  Number:  31200220002 

Status:  Excess 

Reason;  Extensive  deterioration 

Kansas 

Bldg.  #1 

Kanopolis  Project 

Marquette  Co;  Ellsworth  KS  67456- 

Landholding  Agency;  COE 

Property  Number:  31200220003 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  #2 

Kanopolis  Project 

Marquette  Co:  Ellsworth  KS  67456- 

Landholding  Agency;  COE 

Property  Number:  31200220004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  #4 

Kanopolis  Project 

Marquette  Co;  Ellsworth  KS  67456- 

Landholding  Agency:  COE 

Property  Number:  31200220005 

Status;  Excess 

Reason:  Extensive  deterioration 

Comfort  Station 

Clinton  Lake  Project 

Lawrence  Co:  Douglas  KS  66049- 

Landholding  Agency;  COE 

Property  Number:  31200220006 


Status;  Excess 

Reason:  Extensive  deterioration 

Missouri 

#07004, 60006,  60007 
Crabtree  Cove/Stockton  Area 
Stockton  Co:  MO  65785- 
Landholding  Agency;  COE 
Property  Number:  31200220007 
Status:  Excess 

Reason;  Extensive  deterioration 
Montana 

Bldg.  347 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220011 

Status;  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  3063 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  5940- 
Landholding  Agency;  Air  Force 
Property  Number:  18200220012 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  3064 
Malmstrom  AFB 

Malmstrom  AFB  Co;  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number;  18200220013 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 

Nebraska 

#30004 

Harlan  County  Project 

Republican  Co:  Harlan  NE  68971- 

Landholding  Agency:  COE 

Property  Number:  31200220008 

Status:  Unutilized 

Reason;  Extensive  deterioration 

#30005,  3006 

Harlan  County  Project 

Republican  Co:  Harlan  NE  68971- 

Landholding  Agency:  COE 

Property  Number:  31200220009 

Status;  Unutilized 

Reason;  Extensive  deterioration 

New  Mexico 

Bldg.  6721 

Kirkland  AFB 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency;  Energy 

Property  Number:  41200220042 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  York 

6  UG  Missile  Silos 
Youngstown  Text  Annex 
Porter  Co:  Niagara  NY 
Landholding  Agency;  Air  Force 
Property  Number:  18200220003 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  100 

Youngstown  Test  Annex 
Porter  Co:  Niagara  NY 
Landholding  Agency:  Air  Force 
Property  Number;  18200220004 
Status:  Unutilized 
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Reason:  Extensive  deterioration 

Bldg.  101 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  104 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  107 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number.  18200220007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  109 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220008 

Status:  Unutilized 

Reason:  Extensive  deterioration      •    • 

Bldg.  116 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tennessee 

Bldg.  9723-21 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220043 

Status:  Unutilized 

Reasons:  Secured  Area  Extensive 

deterioration 
Bldgs.  9203,  9208 
Y-12  Natl  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220059 
Status:  Unutilized 
Reasons:  Secured  Area  Extensive 

deterioration 

Texas 

Zone  5,  Bldg.  FS-18 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Landholding  Agency:  Energy 

Property  Number:  41200220044 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Zone  11,  Bldg.  11-001 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220045 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Zone  11,  3  Bldgs. 
11-015, 11-015B, 11-046 
Pantex  Plant 


Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220046 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  11,  Bldg.  11-041 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220047 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  11,  Bldg.  11-044 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Landholding  Agency:  Energy 

Property  Number:  41200220048 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12,  Bldg.  12-003P 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220049 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12,  Bldg.  12-05G1 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220050 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12, 11  Bldgs. 
Pantex  Plant 
Amarillo  Co:  Carson  TX  79120- 

Location:  12-010,  12-OlOVl,  12-010V2,  12- 
OlOL,  12-R-OlO,  12-012,  12-R-012,  12- 
012V,  12-R-013,  12-R-013RR,  12-13V 

Landholding  Agency:  Energy 

Property  Number:  41200220051 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  12,  Bldg.  12-017C 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Landholding  Agency:  Energy 

Property  Number:  41200220052 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  12.  Bldg.  12-20 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Landholding  Agency:  Energy 

Property  Number:  41200220053 

Status:  Unutilized 

Reasons:Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area    . 

Zone  12.  8  Bldgs. 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Location:  12-024.  12-024A.  12-02455,  12- 
02.5,  12-R-025,  12-030. 12-043,  12-043A 

Landholding  Agency:  Energy 

Property  Number:  41200220054 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 


Zone  12,  Bldg.  12-27 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220055 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
•  explosive  material;  Secured  Area 
Zone  12,  Bldg.  12-038 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220056 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12.  2  Bldgs. 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220057 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  13.  6  Bldgs. 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Location:  13-041,  13-042,  13-043.  13-044, 

13-045, 13-046 
Landholding  Agency:  Energy 
Property  Number:  41200220058 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Virginia 

Pier  12 

Naval  Station 

St.  Helena  Annex 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220035 

Status:  Excess 

Reasons:  Extensive  deterioration 

Bldg.  SP-46 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200220036 

Status:  Excess 

Reasons:  Extensive  deterioration 

Bldg.  SP-93 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200220037 

Status:  Excess 

Reasons:  Extensive  deterioration 

Bldg.  AMF-3 
Naval  Station 
Norfolk  Co:  VA  23511- 
Landholding  Agency:  Navy 
■  Property  Number:  77200220038 
Status:  Excess 

Reasons:  Extensive  deterioration 
Bldg.  U-40/Portion 
Naval  Station 
Norfolk  Co:  VA 
Landholding  Agency:  Navy 
Property  Number:  77200220040 
Status:  Excess 
Reasons:  Extensive  deterioration 

Bldg.  SP-63 
Naval  Station 
Norfolk  Co:  VA 
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^andholding  Agency:  Navy 

Property  Number:  77200220041 

Status:  Excess 

Reasons:  Extensive  deterioration 

Bldg.  SP-63A 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220042 

Status:  Excess 

Reasons:  Extensive  deterioration 

Bldg.  A-67 
"Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220043 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U-124 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220044 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CEP-213 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency;  Navy 

Property  Number:  77200220045 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  51 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220054 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 

Bldg.  79 

Naval  Weapons  Station 

Yorktown  Co!  VA  23691- 

Landholding  Agency:  Navy 
Property  Number:  77200220055 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  89 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220056 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
5  Bldgs. 

Naval  Weapons  Station 
#90,91,95,96,  101 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220057 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  119A 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220058 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 


Bldg.  378 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency;  Navy 

Property  Number:  77200220059 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  398 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Numt«r:  77200220060 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  415 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220061 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldgs.  440. 441 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220062 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  508 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220063 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  510 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220064 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
•Bldg.  605 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220065 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  624 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220066 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  688 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 


Property  Number:  77200220067 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  1271,  1272,  1273 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220068 
Status:  Excess 
Reasons:  Secured  Area 
Bldgs.  1465,  1466 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220069 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  1467,  1468.  1469 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landhoiding  Agency:  Navy 
Property  Number;  77200220070 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  1799 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220071 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Land 

California 

Eniwetok  Playgrounds 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:' Navy 

Property  Number:  77200220034 

Status:  Underutilized 

Reasons:  Secured  Area 

[FR  Doc.  02-14722  Filed  6-13-02;  8:45  am] 

WLUNQ  CODE  4210-M-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

[INT-OES-02-23]. 

City  of  Albuquerque  Drinidng  Water 
Project,  New  Mexico 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  and  notice 

of  public  hearings  for  the  draft 

environmental  impact  statement  for  the 

City  of  Albuquerque  drinking  water 

project. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (as  amended],  the  Department  of 
the  Interior,  Bureau  of  Reclamation 
(Reclamation),  as  lead  agency,  and  the 
City  of  Albuquerque  (City),  as  co-lead 
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agency,  have  prepared  a  draft 
environmental  impact  statement  (DEIS) 
for  the  City  of  Albuquerque  Drinking 
Water  Project.  The  U.S.  Army  Corps  of 
Engineers  is  a  cooperating  agency.  The 
project  is  the  main  component  of  the 
Albuquerque  Water  Resources 
Management  Strategy,  adopted  by  the 
City  Council,  which  aims  to  efficiently 
use  existing  water  resources  and 
develop  a  safe  and  sustainable  water 
supply  for  City  residents  to  the  year 
2060.  The  proposed  alternatives  provide 
a  means  of  action  through  which  the 
City  would  fully  consumptively  use  the 
City's  San  Juan-Chama  Project  water  to 
provide  a  sustainable  water  supply. 

DATES:  A  60-day  public  review  period 
commences  with  the  publication  of  this 
notice.  Written  comments  on  the  DEIS 
are  due  by  August  13,  2002.  and  should 
be  submitted  to  Lori  Robertson  at  the 
address  given  below.  Public  hearings  to 
receive  oral  and/or  written  comments 
from  interested  individuals  and 
organizations  on  the  environmental 
impacts  of  the  proposal  will  be  held 
during  the  month  of  July  in 
Albuquerque.  Socorro,  and  Espanola, 
New  Mexico.  The  public  hearings 
schedule  is  as  follows: 

•  July  2,  2002 — 6  p.m.  to  9  p.m.  (local 
time)  at  the  Albuquerque  Convention 
Center,  Brazos  Room,  401  2nd  Street, 
Albuquerque,  New  Mexico. 

•  July  9,  2002 — 6  p.m.  to  9  p.m.  (local 
time)  at  the  Macey  Hall,  New  Mexico 
Tech  Campus,  801  Leroy  Place,  Socorro, 
New  Mexico. 

•  July  10,  2002—6  p.m.  to  9  p.m. 
(local  time)  at  the  City  Coimcil 
Chambers,  405  Paseo  del  Onate, 
Espanola,  New  Mexico. 

ADDRESSES:  Written  comments  on  the 
DEIS  should  be  addressed  to  Lori 
Robertson,  Bureau  of  Reclamation. 
Albuquerque  Area  Office,  505 
Marquette,  NW.,  Suite  1313, 
Albuquerque,  New  Mexico  87102; 
faxogram  (505)  248-5356;  e-mail: 
Irobertson@uc.usbr.gov.  Oui  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirely. 


The  document  is  available  on  the 
Internet  at  www.uc.usbr.gov.  We 
encourage  you  to  review  the  DEIS  on- 
line or  at  the  locations  listed  below.  You 
may  request  a  copy  of  the  document  by 
contacting  Rick  Billings,  Parsons 
Engineering  Science.  Inc.,  3150  Carlisle 
Blvd.,  N.E.,  Suite  205,  Albuquerque, 
New  Mexico  87110;  telephone  (505) 
889-4525. 

Copies  of  the  DEIS  are  available  for 
public  review  and  inspection  at  the 
following  locations: 

•  City  of  Albuquerque  Public  Works 
Department.  500  Marquette,  N.W.,  City/ 
Covmty  Building,  Albuquerque,  New 
Mexico  87102. 

•  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street.  Room  6107,  Salt  Lake  City, 
Utah  84138-1102. 

•  Bureau  of  Reclamation, 
Albuquerque  Area  Office,  505 
Marquette,  N.W.,  Suite  1313, 
Albuquerque,  New  Mexico  87102. 

•  Local  Government  Division, 
Attention:  Ken  Hughes,  Bataan     - 
Memorial  Building,  Room  201,  Santa  Fe, 
New  Mexico  87503. 

•  Parsons  Engineering  Science,  Inc.. 
3150  Carlisle  Blvd..  N.E.,  Suite  205, 
Albuquerque,  New  Mexico  87110. 

Libraries 

Albuquerque  Public  Library,  Reference 

Desk,  Main  Library,  501  Copper.  N.E., 

Albuquerque.  New  Mexico 
North  Valley  Public  Library,  Reference 

Desk,  7704  2nd  Street,  N.W.. 

Albuquerque,  New  Mexico 
South  Broadway  Public  Library, 

Reference  Library,  1205  Broadway. 

S.E.,  Albuquerque,  New  Mexico 
Cherry  Hills  Public  Library,  Reference 

Library,  6901  Barstow,  N.E., 

Albuquerque,  New  Mexico 
Socorro  Public  Library,  401  Park  Street, 

Socorro,  New  Mexico  Espanola  Public 

Library,  921  Paseo  del  Norte, 

Espanola,  New  Mexico 
Santa  Fe  Public  Library,  145 

Washington  Avenue,  Santa  Fe,  New 

Mexico 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Robertson,  Bureau  of  Reclamation, 
Albuquerque  Area  Office,  505 
Marquette,  NW.,  Suite  1313, 
Albuquerque,  New  Mexico  87102, 
telephone  (505)  248-5326  or  John 
Stomp,  City  of  Albuquerque,  Public 
Works  Department,  PO  Box  1293. 
Albuquerque,  New  Mexico  87103, 
telephone  (505)  768-3631. 
SUPPLEMENTARY  INFORMATION:  The  City 
proposes  to  construct  and  operate  a 
surface  water  diversion  on  the  Rio 
Grande,  with  associated  water  treatment 
and  transmission  facilities,  to  fully 


consumptively  use  the  City's  San  Juan- 
Chama  water  to  provide  a  sustainable 
drinking  water  supply  for  its  citizens. 
The  proposed  project,  referred  to  as  the 
City's  Drinking  Water  Project,  would 
entail  four  elements:  (1)  Diverting 
sinface  water  from  the  Rio  Grande,  (2) 
transporting  the  raw  water  to  a  new 
water  treatment  plant,  (3)  treating  the 
raw  water  to  drinking  water  standards, 
and  (4)  distributing  the  treated,  potable 
water  to  customers  in  the  City's  water 
service  area.  The  Drinking  Water  Project 
is  the  most  significant  aspect  of  the 
Albuquerque  Water  Resources 
Management  Strategy  for  purposes  of 
ensuring  a  sustainable  water  supply. 

The  project  would  use  the  City's 
allocation  of  its  San  Juan-Chama  water 
(48,200  acre-feet  per  year)  to  be 
supplied  through  existing  San  Juan- 
Chama  Project  facilities.  After  transit 
losses  to  Albuquerque,  the  amount 
available  for  full  use  would  approximate 
47.000  acre-feet  per  year.  A  total  of 
approximately  94,000  acre-feet  per  year, 
consisting  of  47,000  acre-feet  per  year  of 
the  City's  San  Juan-Chama  water  and 
47,000  acre-feet  per  year  of  native  Rio 
Grande  surface  water,  would  be  diverted 
from  the  Rio  Grande  near  Albuquerque 
and  conveyed  to  a  new  water  treatment 
plant  for  treatment.  After  the  City's  San 
Juan-Chama  water  is  fully  consumed, 
the  native  Rio  Grande  water,  about  half 
of  the  94,000  acre-feet  per  year,  would 
be  returned  to  the  Rio  Grande  following 
treatment  at  the  City's  Southside  Water 
Reclamation  Plant. 

The  Santa  Fe  Group  aquifer,  the 
aquifer  underlying  the  Albuquerque 
metropolitan  area,  is  cinrently  the  City's 
sole  source  of  water.  Continued  reliance 
on  groundwater  as  the  sole  soince  of 
supply  is  not  sustainable.  The  proposed 
project  provides  a  sustainable  water 
supply  through  full  use  of  renewable 
surface  supplies,  reduces  the  demand 
on  the  aquifer,  and  restores  it  as  a 
drought  reserve.  Demand  on  the  aquifer 
would  be  reduced  by  approximately 
94,000  acre-feet  per  year.  The  proposed 
project  also  includes  a  conjimctive  use 
component  by  using  San  Juan-Chama 
water  in  an  aquifer  storage  and  recovery 
project. 

Current  and  projected  water  demands 
would  not  be  met  without  the  proposed 
project.  The  aquifer  would  continue  to 
be  mined  and  could  not  serve  as  a 
drought  reserve.  The  long-term  effects 
on  the  aquifer  bom  groundwater 
extraction  would  have  serious 
consequences  for  Albuquerque  and 
other  users  in  the  metropolitan  area  and 
throughout  the  Middle  Rio  Grande. 
Environmental  consequences  from 
continued  and  increased  pumping  from 
the  aquifer  likely  would  include  large 
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groundwater  level  declines,  land-surface 
subsidence,  and  water  quality 
degradation.  The  proposed  project  also 
represents  a  viable  way  for  the  City  to 
satisfy  Environmental  Protection 
Agency  promulgated  arsenic  standards 
under  the  Safe  Drinking  Water  Act.  The 
project  would  combine  treated  San 
Juan-Chama  surface  water  that  is  low  in 
arsenic  with  groundwater  that  has 
higher  background  levels. 

Public  process  and  participation  in 
the  selection  and  ranking  of  alternatives 
for  the  Drinking  Water  Project,  and 
ultimately  for  analysis  in  this  DEIS,  has 
been  extensive.  Commencing  in  1995 
and  continuing  through  the  present,  the 
City  has  held  over  100  public  meetings 
for  purposes  of  presenting,  analyzing, 
ranking,  and/or  selecting  alternatives. 
Pinsuant  to  compliance  with  NEPA,  the 
identffication  of  environmental  issues 
and  concerns,  and  development  of 
potential  mitigation  and  environmental 
enhancements,  has  been  a  primary  focus 
of  the  City  throughout  the  coiu-se  of  the 
development  of  the  Drinking  Water 
Project  and  the  alternatives  for 
implementation. 

Public  and  agency  scoping  and 
involvement  continued  with  agency 
scoping  workshops  conducted  in 
December  1998.  Three  formal  public 
scoping  meetings  were  held  during 
September  1999,  one  each  in  the  cities 
of  Albuquerque,  Socorro,  and  Espanola, 
New  Mexico.  Eighteen  interagency 
workgroup  meetings  have  been 
completed  to  solicit  input  from  federal, 
state.  City,  and  Pueblo  entities. 
Numerous  public  meetings  to  present 
status  reports  and  obtain  input  also  have 
been  undertaken  to  review  the  water 
treatment  plant  location  and  Drinking 
Water  Project  alternatives-selection 
process.  A  Town  Hall  meeting  was  held 
in  April  2001  to  present  a  preferred 
alternative. 

Over  the  course  of  six  years,  the  City 
conducted  a  comprehensive  evaluation 
process  that  incorporated  public  and 
agency  input  into  the  development  of 
the  Drinking  Water  Project  as  part  of  the 
City's  Albuquerque  Water  Resources 
Management  Strategy.  As  a  result  of  this 
extensive  public  process,  three  action 
alternatives  and  the  No  Action 
Alternative  were  selected  for  further 
evaluation  of  environmental  and 
socioeconomic  consequences  in  the 
DEIS.  The  four  alternatives  retained  for 
detailed  analysis  are: 

(1)  No  Action,  or  continued  reliance 
on  groundwater  resources  to  meet 
current  and  projected  drinking  water 
demand,  and  continuation  of 
conservation  measines; 

(2)  The  diversion  and  full 
consumptive  use  of  the  City's  San  Juan- 


Chama  water  via  the  existing  Angostura 
Diversion  Dam  (a  Middle  Rio  Grande 
Project  facility)  on  the  Rio  Grande,  with 
conveyance  of  raw  water  to  a  new  water 
treatment  plant  via  two  existing  Middle 
Rio  Grande  Project  conveyance 
facilities,  and  distribution  of  treated, 
potable  water  to  consiuners  in  the 
Albuquerque  metropolitan  area; 

(3)  The  diversion  and  full 
consumptive  use  of  the  City's  San  Juan- 
Chama  water  at  a  new  surface  diversion 
dam  to  be  constructed  on  the  Rio 
Grande  north  of  Paseo  del  Norte  in 
Albuquerque,  with  conveyance  of  raw 
water  to  a  new  water  treatment  plant  via 
a  new  pipeline,  and  distribution  of 
treated,  potable  water  to  consumers  in 
the  Albuquerque  metropolitan  area;  and 

(4)  The  diversion  anci  full 
consumptive  use  of  the  City's  San  Juan- 
Chama  water  via  a  new  subsurface 
diversion,  to  be  constructed  in  the  Rio 
Grande  near  Paseo  del  Norte,  with 
conveyance  of  raw  water  to  a  new  water 
treatment  plant  via  a  new  pipeline,  and 
distribution  of  treated,  potable  water  to 
consumers  in  the  Albuquerque 
metropolitan  area. 

The  following  project  components 
would  be  common  to  each  of  the  action 
alternatives: 

•  A  new  water  treatment  plant, 

•  A  potable  water  distribution 
pipeline  system  and  associated  storage 
facilities,  and 

•  Aquifer  storage  and  recovery. 
The  Chappell  Drive  water  treatment 

plant  would  treat  the  raw  water  diverted 
from  the  Rio  Grande  to  meet  or  exceed- 
federal  and  state  standards  for 
municipal  drinking  water.  The  proposed 
water  treatment  plant  would  have  a 
treatment  capacity  of  92  million  gallons 
per  day,  or  142  cubic  feet  per  second. 
The  potable  water  transmission  pipeline 
alignment  would  distribute  treated 
water  via  pipelines  from  the  water 
treatment  plant  to  the  City's  customers. 
The  selected  piping  transmission 
corridors  would  permit  optimimi  use  of 
existing  hydraulic  gradients  and 
existing  City  water  distribution  hnes. 
Aquifer  storage  and  recovery  would 
occur  by  injection  of  treated  potable 
water  into  a  number  of  City  wells  during 
low  demand  periods  and  would  later  be 
recovered  by  groundwater  pumping. 

Proposed  Federal  Action 

The  federal  actions  requiring  NEPA 
compliance  are:  (1)  Issuance  of  a  license 
by  Reclamation  to  the  City  for  the 
location  of  project  facilities  on 
Reclamation-owned  property  or  right-of- 
way,  or  approval  of  a  license  between 
the  City  and  the  Middle  Rio  Grande 
Conservancy  District  for  the  location  of 
facilities  on  a  right-of-way  held  by 


Reclamation  over  property  owned  by 
the  Middle  Rio  Grande  Conservancy 
District;  (2)  execution  of  a  water  carriage 
contract  authorizing  use  of  federal 
irrigation  canals  to  convey  non-project 
water  (this  action  would  be  required 
only  if  there  would  be  diversion  of  the 
City's  San  Juan-Chama  Project  water  at 
the  Angostura  Diversion  Dam  and 
conveyance  of  the  water  through 
existing  facilities  of  the  Middle  Rio 
Grande  Project).  Special  legislation 
would  be  needed  to  authorize  carriage 
of  non-project  water  for  municipal  and 
industrial  purposes  through  Middle  Rio 
Grande  Project  facilities;  and  (3)  Clean 
Water  Act  Section  404  permitting  from 
the  U.S.  Army  Corps  of  Engineers  in 
conjunction  with  construction  of  project 
facilities  in  waters  of  the  United  States. 
The  U.S.  Fish  and  Wildlife  Service  and 
the  Environmental  Protection  Agency 
will  provide  consultation  and  review 
pursuant  to  their  respective  statutory 
authority  under  the  Endangered  Species 
Act,  Clean  Water  Act,  and  NEPA. 

Hearing  Process  Information:  An  open 
house  will  begin  at  6  p.m.  followed  by 
an  informal  question  and  answer  period 
at  6:30  p.m.  The  formal  public  hearings 
will  begin  at  7  p.m.  A  question  and 
answer  period  before  the  hearing  serves 
to  assist  the  public  in  focusing  their 
conmients  on  the  DEIS  and  issues 
related  to  it.  The  question  and  answer 
period  will  not  be  part  of  the  formal 
hearing  record.  Oral  comments  at  the 
hearings  will  be  limited  to  10  minutes. 
The  hearing  officer  may  allow  any 
speaker  to  provide  additional  oral 
comments  after  all  persons  wishing  to 
comment  have  been  heard.  All 
comments  will  be  formally  recorded. 
Speakers  not  present  when  called  will 
lose  their  privilege  in  the  scheduled 
order  and  will  be  recalled  at  the  end  of 
the  scheduled  speakers.  Speakers  are 
encouraged  to  provide  vmtten  versions 
of  their  oral  conunents,  and  any  other 
addition^  written  materials,  for  the 
hearing  record. 

Written  comments  from  those  unable 
to  attend  or  those  wishing  to 
supplement  their  oral  presentations  at 
the  hearings  should  be  received  by 
Reclamation's  Albuquerque  Area  Office 
at  the  address  given  above  no  later  than 
August  13,  2002,  for  inclusion  in  the 
hearing  record.  Under  the  NEPA 
process,  written  and  oral  comments 
received  by  the  due  date  are  given  the 
same  consideration. 

Dated:  June  7,  2002. 
Connie  L.  Rupp, 
Acting  Regional  Director. 
|FR  Doc.  02-15022  Filed  6-13-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Resource  Management  Plan  for 
Elephant  Butte  and  Caballo 
Reservoirs,  New  Mexico 

AGEr4CY:  Bureau  of  Reclamation,  Interior 
ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
on  the  Resource  Management  Plan  for 
Elephant  Butte  and  Caballo  Reservoirs 
INT-FES-02-17. 

summary:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  has  prepared 
a  Final  Environmental  Impact  Statement 
(FEIS)  on  the  Resource  Management 
Plan  (RMP)  for  Elephant  Butte  and 
Caballo  Reservoirs.  Reclamation's 
proposed  action  is  to  develop  an  RMP 
that  provides  a  conceptual  framework 
for  the  conservation,  protection, 
development,  use,  enhancement,  and 
management  of  resources  at  Elephant 
Butte  and  Caballo  Reservoirs.  The 
proposed  action  exercises  the  provisions 
of  several  federal  laws  applicable  to 
Reclamation. 

ADDRESSES:  Copies  of  the  FEIS  are 
available  for  public  review  and 
inspection  at  the  following  locations: 

•  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah  84138-1147;  telephone  (801)  524- 
3829 

•  Bureau  of  Reclamation, 
Albuquerque  Area  Office,  505  Marquette 
NW.,  Suite  1313,  Albuquerque,  New 
Mexico  87102;  telephone  (505)  248- 
5357 

■  •  Bureau  of  Reclamation,  Elephant 
Butte  Field  Division,  HC32,  Box  312, 
Truth  or  Consequences,  New  Mexico 
87901;  telephone  (505)  894-6661 

•  Bureau  of  Reclamation,  El  Paso 
Field  Division,  700  East  San  Antonio 
Avenue,  Room  710,  El  Paso,  Texas 
79901;  telephone  (915)  534-6299 

•  Local  Government  Division, 
Attention:  Ken  Hughes,  Bataan 
Memorial  Building,  Room  201,  Santa  Fe, 
New  Mexico  87503. 

Libraries 

•  Copies  will  also  be  available  for 
public  review  and  inspection  at  the 
following  public  libraries: 

•  Santa  Fe  Library 1 145  Washington 
Avenue,  Santa  Fe,  New  Mexico 

•  Rio  Grande  Valley  Library,  501 
Cooper  Avenue,  N.W.,  Albuquerque, 
New  Mexico 

•  Socorro  Public  Library,  401  Park 
Street,  Socorro,  New  Mexico 


•  Truth  or  Consequences  Public 
Library,  325  Library  Lane,  Truth  or 
Consequences,  New  Mexico 

•  Las  Cruces  Library,  200  East 
Picacho,  Las  Cruces,  New  Mexico 

•  El  Paso  Public  Library,  501  North 
Oregon  Street,  El  Paso,  Texas 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clay  McDermeit,  Reclamation  Team 
Leader,  Elephant  Butte  and  Caballo 
Reservoirs  RMP,  505  Marquette  NW., 
Suite  1313,  Albuquerque,  New  Mexico, 
87102,  telephone  (505)  248-5391;  or  Ms. 
Rosemary  Romero,  Western  Network, 
1350-B,  San  Juan  Drive,  Santa  Fe,  New 
Mexico  87505;  telephone  (505)  982- 
9805. 

SUPPLEMENTARY  INFORMATION:  The  FEIS 
considers  the  effects  of  four 
management  alternatives  on  the  land 
and  water  resources  at  Elephauit  Butte 
and  Caballo  Reservoirs.  The  Multi- 
purpose Emphasis  Alternative,  which 
provides  for  a  variety  of  multiple  uses 
including  expanded  developed 
recreation  areas,  improved  primitive 
recreation  areas,  and  designated  wildlife 
management  areas,  has  been  selected  as 
the  preferred  alternative.  This 
alternative  further  identifies  a  course  of 
action  writh  minimal  environmental 
impact,  increased  resource  protection, 
and  an  acceptable  level  of  recreational 
use.  Under  \he  selected  ahemative, 
grazing  would  continue  based  on 
extensive  monitoring  and  confirmation 
of  the  capability  of  the  resources  to 
sustain  grazing,  a  total  of  378  lease  lots 
would  be  privatized,  additional  wildlife 
management  areas  would  be 
established,  and  selected  recreation 
facilities  would  be  expanded  to 
accommodate  futxxre  public  recreation 
needs. 

The  Draft  Environmental  Impact 
Statement  was  issued  September  24, 
1999.  Responses  to  conmients  received 
from  interested  organizations  and 
individuals  on  the  draft  are  addressed  in 
the  FEIS.  No  decision  will  be  made  on 
the  proposed  action  until  30  days  after 
release  of  the  FEIS.  After  the  30-day 
waiting  period.  Reclamation  will 
complete  a  Record  of  Decision.  The 
Record  of  Decision  will  state  the  action 
that  will  be  implemented  and  discuss 
all  factors  leading  to  that  decision. 

Dated:  May  3,  2002. 
Rick  L.  Gold, 
Regional  Director. 
[FR  Doc.  02-15021  Filed  6-13-02;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-744  (Review)] 

Brake  Rotors  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  brake  rotors  from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  brake  rotors  from  China 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  within 
a  reasonably  foreseeable  time.  For 
further  information  concerning  the 
conduct  of  this  review  and  rules  of  • 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  June  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should,  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (bttp:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Jime  4,  2002,  the  Commission 
determined  that  the  domestic  interested 
party  group  response  to  its  notice  of 
institution  (67  FR  9462,  March  1,  2002) 
was  adequate  and  the  respondent 
interested  party  group  response  was 
inadequate.  The  Commission  did  not 
find  any  other  circumstances  that  would 
warrant  conducting  a  full  review.  ^ 
Accordingly,  the  Commission 
determined  that  it  would  conduct  an 


'  A  record  of  tlie  Commissioners'  votes,  the 
Commission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  tiie  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 
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expedited  review  pursuant  to  section 
r51(c)(3)oftheAct. 

Sta£f  report 

A  staff  report  containing  information 
:onceming  the  subject  matter  of  the 
review  will  be  placed  in  the  nonpublic 
■ecord  on  June  28,  2002,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  this  review.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  submissions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  are  parties  to  the  review  and 
that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution, 2  and  any  party  other  than  an 
interested  party  to  the  review  may  file 
written  comments  with  the  Secretary  on 
what  determination  the  Commission 
should  reach  in  the  review.  Comments 
are  dud  on  or  before  July  3,  2002,  and 
may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  party  to  the  five-year  review  nor  an 
interested  party  may  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  review  by  July  3,  2002. 
However,  should  Commerce  extend  the 
time  limit  for  its  completion  of  the  final 
results  of  its  review,  the  deadline  for 
comments  (which  may  not  contain  new 
factual  information)  on  Commerce's 
final  results  is  three  business  days  after 
the  issuance  of  Commerce's  results.  If 
comments  contain  business  proprietary 
information  (BPI),  they  must  conform 
with  the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  review  must  be 
served  on  all  other  parties  to  the  review 
(as  identified  by  either  the  public  or  BPI  ■ 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

1 1  Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 
By  order  of  the  Commission. 


*  The  Commission  has  found  the  response 
submitted  by  the  Coalition  for  the  Preservation  of 
American  Brake  Drum  and  Rotor  Af^ermarket 
Manufacturers  to  be  individually  adequate. 
Comments  from  other  interested  parties  will  not  be 
accepted  (see  19  CFR  207.62(d)(2)). 


Issued:  June  11,  2002. 
Marilyn  R.  Abbott, 

Secretary. 

[FR  Doc.  02-15044  Filed  6-13-02;  8:45  am) 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-745  (Review)] 

Steel  Concrete  Reinforcing  Bar  From 
Turkey 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determination  to  conduct  a  full  five-year 
review  concerning  the  antidumping 
duty  order  on  steel  concrete  reinforcing 
bar  from  Turkey. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  steel  concrete  reinforcing  bar 
from  Turkey  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  A  schedule  for  the  review  will  be 
established  and  announced  at  a  later 
date.  For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  June  4.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION:  On  June  4, 
2002,  the  Commission  determined  that 
it  should  proceed  to  a  full  review  in  the 
subject  five-year  review  pursuant  to 


section  751(c)(5)  of  the  Act.  The 
Commission  found  that  both  the 
domestic  and  respondent  interested  • 
party  group  responses  to  its  notice  of 
institution  (67  F.R.  9465.  March  1.  2002) 
were  adequate.  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  June  10.  2002. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  02-15045  Filed  6-13-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activitiea:  Proposed  Collection; 
Comment  Request 

agency:  GovBenefits  Office,  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
the  proposed  continued  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  C  (2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  ADDRESS 
section  of  this  notice. 

DATE:  Comments  are  to  be  submitted  by 
August  13,  2002. 
ADDRESS:  A  copy  of  the  ICR  and 
supporting  documentation  as  submitted 
to  the  Office  of  Management  and  Budget 
can  be  obtained  by  contacting  the 
Department  of  Labor,  To  obtain  copies, 
contact  Darrin  King  on  202-693-4129  or 
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email:  king_danin@doI.gov.  Send 
comments  regarding  this  proposed 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  U.S.  Department  of  Labor, 
GovBenefits  Office,  FPB,  Room  N-4309. 
Washington,  D.C.  20210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  President's  Management  Agenda 
for  E-Govemment  (February  27,  2002) 
sets  forth  a  strategy  for  simplifying  the 
delivery  of  services  to  citizens.  The 
President's  agenda  outlines  a  Federal 
E-Govenmient  Enterprise  Architecture 
that  will  transition  the  management  and 
delivery  of  government  services  from  a 
bureaucracy-centered  to  a  citizen- 
centered  paradigm.  To  this  end,  the 
Department  of  Labor  serves  as  the 
managing  partner  of  the 
Administration's  "GovBenefits" 
(formerly  Eligibility  Assistance  Online") 
strategy  for  assisting  citizens  in 
identifying  and  locating  information  on 
benefits  sponsored  by  the  Federal 
government.  This  tool  will  greatly 
reduce  the  burden  on  citizens 
attempting  to  locate  services  available 
from  many  different  government 
agencies  by  providing  one-stop  access  to 
information  on  obtaining  those  services. 

From  time-to  time,  the  precise 
questions  or  content  my  require 
modification  to  accommodate  addition 
to  the  GovBenefits  portal  as  well  as  new 
or  revised  services.  Furthermore,  while 
the  initial  launch  version  scheduled  for 
April  2002  does  not  "collect" 
information,  to  better  serve  citizens 
through  website  design,  subsequent 
versions  may  need  to  collect  user 
demographics  such  as  "average  age." 
Respondents  answer  a  series  of 
questions  to  the  extent  necessary  for 
locating  relevant  information  on  Federal 
benefits.  Responses  are  used  by  the 
respondent  to  expedite  the 
identification  and  retrieval  of  sought 
after  information  and  resources 
pertaining  to  the  benefits  sponsored  by 
the  Federal  Government. 

n.  Desired  Focus  of  Comments 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 
including  the  validity  of  the 
methodology  and  assumptions  used. 


•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

This  notice  requests  approval  from 
OMB  for  the  collection  of  information 
required  for  locating  information  on  the 
GovBenefits  web  site. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Office  of  the  Secretary. 

Title:  Information  Collection  Plan  for 
GovBenefits. 

OMB  Number:  1290-0003. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  On  occasion. 

Number  of  Respondents:  500,000. 

Number  of  Responses:  500,000. 

Average  Time  Per  Response:  2.5 
minutes. 

Estimated  Burden  Hours:  20.000. 

Total  Annualized  Capital/startup 
costs:  SO. 

Total  Initial  Annual  Costs:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  agency's  request  for 
OMB  approval  of  the  information 
collection  request.  Comments  will 
become  a  matter  of  public  record. 

Dated:  June  10,  2002. 
George  Wollner, 

Department  of  Labor.  GovBenefits  Project 

Manager. 

[FR  Doc.  02-15071  Filed  &-13-02;  8:45  am] 
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DEPARTMErn*  OF  LABOR 

Employment  and  Training 
Administration 

Worlcforce  Investment  Act  (W1A) 
Section  167,  the  National  Farmworker 
Jobs  Program  (NFJP) 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTKm;  Notice  of  formula  allocations  for 
the  Program  Year  (PY)  2002  National 
Farmworker  Jobs  Program  (NFJP), 
request  for  comments. 

SUMMARY:  Under  section  182(d)  of  the 
Workforce  Investment  Act  (WIA)  of 
1998.  ETA  is  publishing  the  PY  2002 
allocations  for  the  NFJP  authorized 


under  Section  167  of  the  WIA.  The 
allocations  are  distributed  to  the  States 
by  a  formula  that  estimates,  by  state,  the 
relative  demand  for  NFJP  services.  The 
allocations  in  this  Notice  apply  to  the 
program  year  begiiming  July  1,  2002. 
DATES:  Comments  must  be  submitted  on 
or  before  June  24,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Ms.  Alicia  Femandez-Mott,  Chief, 
Division  of  Seasonal  Farmworker 
Programs,  Room  N-4641,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Her  e-mail  address  is 
afemandez@doleta.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Alicia  Femandez-Mott,  Chief.  Division 
of  Seasonal  Farmworker  Programs, 
Room  N-4641,  Employment  and 
Training  Administration,  U.S: 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
Her  telephone  number  is  (202)  693- 
3729.  (This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  May  19,  1999,  we  published  a 
Notice  of  a  new  formula  for  allocating 
funds  available  for  the  NFJP  (formerly 
referred  to  as  the  Section  402  Migrant 
and  Seasonal  Farmworker  (MSFW) 
Program)  in  the  Federal  Register  at  64 
FR  27390  (May  19,  1999).  The  Notice 
explains  how  the  new  formula  achieves 
its  purpose  of  distributing  funds 
geographically  by  state  service  area  on 
the  basis  of  each  area's  relative  share  of 
farmworkers  who  are  eligible  for 
enrollment  in  the  NFJP.  The  new 
formula  consists  of  a  rational 
combination  of  multiple  data  sets  that  . 
were  selected  to  yield  the  relative  share 
distribution  of  eligible  farmworkers.  The 
combined-data  formula  is  substantially 
more  relevant  to  the  purpose  of  aligning 
the  allocations  with  the  eligible 
population  than  the  allocations 
determined  by  the  prior  formula. 

The  realignments  made  bylhe  new 
formula  gave  rise  to  significant  changes 
in  relative  funding  levels.  The 
magnitude  of  the  realignments  was 
substantial  for  some  of  the  state  areas 
that  are  scheduled  to  experience 
decreases  as  a  result  of  the  transition 
from  the  original  distributions  to  the 
distributions  provided  by  the  new 
formula.  To  provide  a  smooth  transition 
to  the  realigned  distributions,  Part  IV  of 
the  May  19, 1999,  Notice  provided  a 
strategy  for  phased  implementation  of 
the  new  formula  through  four 
incremental  "hold  harmless"  stages. 
The  stages  provide  a  graduated 
implementation  of  the  formula 
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^locations  by  limiting  the  rate  of 
reduction  in  relative  funding  levels  to 
the  four  annual  increments  of  95 
percent  of  the  1998  level  in  PY  1999.  90 
bercent  in  PY  2000.  85  percent  in  PY 
8001.  and  80  percent  in  PY  2002.  Full 
implementation  of  the  new  (combined- 
data)  formula  will  be  reached  on  the  5th 
year  allocation  in  PY  2003. 

Because  it  is  the  best  available 
allocation  tool,  we  continue  to 
implement  the  new  formula  by  applying 
the  fourth  implementation  step  of  the 
formula  described  in  the  May  19. 1999. 
Notice  to  allocate  PY  2002  WIA  Section 
167  funds.  Section  III  of  this  Notice 
describes  how  the  PY  2002  formula 
allocations  are  adjusted  to  account  for 
ihe  budget  additions  provided  by 
(fcongress. 

The  Department  of  Labor  invites 
(^mments  on  oiu  decision  to  continue 
the  phased  implementation  of  this 
formula  in  allocating  PY  2002  funds  for 
the  NFJP. 

n.  Limitations  on  Uses  of  Section  167 
iFunds 

In  appropriating  the  funds  for  PY 
(002.  Congress  provided  in  its 
Appropriations  Conference  Report  107- 
142.  as  follows:  "That,  notwithstanding 
ny  other  provision  of  law  or  related 
[JBgulation.  $80,770,000  shall  be  for 
darrying  out  Section  167  of  the 
Workforce  Investment  Act,  including 
374,965,000  for  formula  grants, 
54,786,000  for  migrant  and  seasonal 
housing,  and  $1,019,000  for  other 
discretionary  purposes  *   *  *." 

m.  FY  2002  Allocations 

I  The  PY  2002  allocations  and  the 
details  of  how  they  are  made  are 
provided  in  the  Table  at  the  end  of  this 
Notice.  As  in  the  prior  three  program 
years,  the  base  amount  selected  for 


allocation  under  the  formula  is  the  PY 
1999  allocated  amount  of  $67,596,408. 
(Refer  to  column  "C"  to  see  the  PY  1999 
State  allocations  without  the  "hold- 
harmless"  adjustments.) 

The  fourth  step  (80  percent  hold- 
harmless)  allocations  are  given  in 
column  "E".  For  comparison  with  the 
figures  in  column  "E".  column  "F"  uses 
a  spreadsheet  formula  to  calculate  80 
percent  of  the  PY  1998  allocations. 

Sustaining  100  percent  of  the  PY  1998 
levels:  Additional  funding  is  provided 
under  congressional  direction  in  each  of 
FY's  1999.  2000,  2001  and  2002  that 
establishes  the  1998  level  as  a  minimum 
level  for  all  states.  This  requirement  is 
applied  cumulatively  in  PY  2002  to 
sustain  at  their  1998  levels  those  state 
service  areas  that  receive  a  declining 
relative  share  of  funding  by  the 
progressively-phased  implementation  of 
the  new  formula.  Column  "G"  shows 
the  additional  "make  whole"  amoimts 
allocated  under  the  congressional 
recommendation  to  bring  to  their  PY 
1998  levels  those  State  service  areas 
where  the  demographics  reflected  under 
the  formula  show  a  smaller  relative 
share  of  eligible  farmworkers.  Colunm 
"H"  shows  the  total  allocations  after 
applying  the  "make  whole"  allocations 
that  sustain  the  PY  1998  levels  as  the 
minimum  allocation  amounts. 

A  total  of  $73,120,657  is  allocated  as 
the  result  of  applying  this  requirement. 
At  this  stage,  the  PY  2002  amount 
allocated  is  the  sum  of  the  fourth  (80 
percent)  step's  formula  allocation 
(column  "E")  of  $67,596,409  and  the 
"make-whole"  amount  of  $5,524,248, 
which  brings  all  states  to  a  minimum  of 
their  PY  1998  levels  (column  "G").  The 
total  amount  allocated  at  this  stage  is 
$1,844,343  less  than  the  $74,965,000 
minimum  amount  reserved  in  the 
Conference  Report  "for  formula  grants." 


For  informational  purposes,  colunm  "I" 
shows  what  the  allocation  of  the  PY 
2002  formula  grants  would  be  without 
adjustments  of  any  kind.  PY  2002  is  the 
final  step  of  the  graduated  phase-in  of 
the  new  formula.  To  allocate  this 
additional  amoimt  remaining  from  the 
amount  reserved  for  the  formula  grants, 
the  states  with  a  higher  amount  in 
Column  "I"  than  Column  "H"  are 
identified  in  column  "J"  by  the  entries, 
taken  from  column  "D",  of  the 
unadjusted  formula  relative  shares. 
Column  "K"  shows  the  calculation  of 
the  relative  distribution  among  those 
states  identified  in  column  "J".  Colimm 
"L"  distributes  the  $1,844,343  by  using 
the  shares  determined  imder  column 
"K".  Coliunn  "M"  (the  sum  of  columns 
"H"  and  "L  ")  provides  the  final  NFJP 
allocations  for  PY  2002. 

rv.  Rhode  Island  and  the  Minimum 
Funding  Provisions 

Part  V  of  the  May  19, 1999.  Federal 
Register  Notice  provides  that  a  state 
service  area  allocated  less  than  $60,000 
could  be  combined  with  an  adjoining 
state  service  area.  As  in  FY's  2000  and 
2001,  the  PY  2002  Rhode  Island  area 
allocation  is  combined  with  the 
Coimecticut  area  allocation. 

V.  PY  2002  Allocations 

Column  "M"  of  the  "Allocation 
Table"  provides  the  allocations  for  the 
NFJP  in  PY  2002.  Grantees  will  use 
these  figures  in  prep&ring  the  PY  2002 
NFJP  grant  plans. 

Signed  at  Washington,  DC.  this  31st  day  of 
May.  2002. 

Emily  Stover  DeRocco, 

Assistant  Secretar}',  Employment  and 
Training  Administration. 
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(FR  Doc.  02-15070  Filed  6-13-02;  8:45  am] 
BILUNQ  CODE  4S10-«M: 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division;  IMinimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described,  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fiinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciurent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 


is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  nimiber  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT020001  (Mar.  1,  2002) 

CT020002  (Mar.  1.  2002) 

CT020003  (Mar.  1,2002) 

CT020004  (Mar.  1,  2002) 

CT020005  (Mar.  1,  2002) 

CT020006  (Mar.  1.  2002) 
New  Hampshire 

NH020001  (Mar.  1,  2002) 

NH020002  (Mar.  1,  2002) 

NH020003  (Mar.  1.  2002) 

NH020004  (Mar.  1,  2002) 

NH020007  (Mar.  1,  2002) 
Rhode  Island 

RI020001  (Mar.  1.  2002) 

Volume  II 

Delaware 
DE020002  (Mar.  1.2002) 
DE020005  (Mar.  1,  2002) 
DE02'b009  (Mar.  1.  2002) 


Volume  III 
None 

Volume  IV 

Minnesota 
MN020004  (Mar.  1 
MN020005  (Mar.  1 
MN020007  (Mar.  1 
MN020008  (Mar.  1 
MN020010  (Mar.  1 
MN020013(Mar.  1 
MN020014  (Mar.  1 
MN020015  (Mar.  1 
MN020017  (Mar.  1 
MN020019  (Mar.  1 
MN020043  (Mar.  1 
MN020045  (Mar.  1 
MN020047  (Mar.  1 
MN020049  (Mar.  1 
MN020054  (Mar.  1 
MN020058  (Mar.  1 
MN020059  (Mar.  1 

Wisconsin 
WI020019  (Mar.  1. 

Volume  V 

Kansas 

KS020004  (Mar.  1, 
KS020005(Mar.  1, 
KS020006(Mar.  1, 
KS020009  (Mar.  1, 
KS020013  (Mar.  1, 
KS020019(Mar.  1, 
KS020025  (Mar.  1. 
KS020026  (Mar.  1, 
KS020063  (Mar.  1, 
KS020067  (Mar.  1, 

Texas 
TX020007  (Mar.  1, 
TX020010  (Mar.  1, 
TX020014  (Mar.  1. 


,  2002) 
,  2002) 
,  2002) 
,  2002) 
,2002) 
,  2002) 
,  2002) 
,  2002) 
,2002) 
,2002) 
,  2002) 
,2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 
,  2002) 

2002) 


2002) 
2002) 
2002) 
2002] 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 
2002] 
2002] 


Volume  VI 

MONTANA 

MT020001  (Mar.  1,  2002) 
MT020004  (Mar.  1.  2002) 
MT020005  (Mar.  1,  2002) 
MT020007  (Mar.  1.  2002) 
MT020008  (Mar.  1,  2002) 
MT020033  (Mar.  1,  2002) 

Volume  VII 

CALIFORNIA 
CA020009  (Mar.  1.  2002) 
CA020009  (Mar.  1,  2002) 
CA020029  (Mar.  1,  2002) 
CA020030  (Mar.  1,  2002) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
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the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon .  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworId.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year. 

Pensive  Help  Desk  Support,  etc. 
lard-copy  subscriptions  may  be 
rchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512—1800. 

'  When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  since  subscriptions  may  be 
ordered  for  any  or  all  of  the  six  separate 
Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  6  day  of 
June,  2002. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  02-14731  Filed  6-13-02:  8:45  am] 

BILUNG  CODE  4S10-27-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3506(c)(A)].  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 


Currently,  the  NEA  is  soliciting 
comments  concerning  the  proposed 
information  collection  of:  FY  2004-FY 
2007  Blanket  Justification  for  NEA 
Funding  Application  Guidelines  and 
Reporting  Requirements.  A  copy  of  the 
current  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  address  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
address  section  below  within  60  days 
from  the  date  of  this  publication  in  the 
Federal  Register.  The  NEA  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  op  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  A.B.  Spellman,  Deputy 
Chairman  for  Guidelines,  Panel,  and 
Coimcil  Operations,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Room  516, 
Washington,  DC  20506-0001,  telephone 
(202)  682-5421  (this  is  not  a  toll-free 
number),  fax  (202)  682-5049. 

Murray  Welsh, 

Director.  Administrative  Services,  National 
Endowment  for  the  Arts. 
[FR  Doc.  02-15079  Filed  6-13-02;  6:45  am] . 
BILUNG  CODE  7537-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recorditeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  March  1,  2002.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  July  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Willis,  400  Seventh  Street. 
Southwest,  Washington,  DC  20590. 
Telephone  202-366-2306;  FAX  202- 
493-2180,  or  E-Mail: 
kenneth .  willis@mamd.  dot.gov. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Application  and  Reporting 
Elements  for  Participation  in  the 
Maritime  Security  Program. 

OMB  Control  Number:  2133-0525. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Operators  of  U.S. -flag 
vessels  who  are  interested  in 
participating  in  the  Maritime  Security 
Fleet. 

Form(s):  None. 

Abstract:  The  Maritime  Security  Act 
of  1996  established  the  Maritime 
Security  Program  which  supports  the 
operations  of  U.S. -flag  vessels  in  the 
foreign  commerce  of  the  United  States 
through  assistance  payments. 
Participating  vessel  operators  receive 
assistance  payments  and  are  required  to 
make  their  ships  and  other  commercial 
transportation  resources  available  to  the 
Government  during  times  of  national 
emergency.  The  vessel  operators  who 
are  interested  in  participating  in  the 
Maritime  Security  Fleet  are  required  to 
submit  an  application  to  MARAD  for  its 
review  and  approval.  MARAD  uses  this 
information  to  determine  if  selected 
vessels  are  qualified  to  participate  in  the 
Maritime  Security  Program. 

Annual  Estimated  Burden  Hours:  152 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
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practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  0MB  is  best  assured  of 
having  its  full  effect  if  0MB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington.  DC  on  June  7,  2002. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  02-15025  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  491&-ai-P  1 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443] 

North  Atlantic  Energy  Service 
Corporation;  SeatKOOk  Station,  Unit 
No.  1 ;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Facility 
Operating  License  and  Conforming 
Amendment,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  License 
No.  NPF-86  to  the  extent  currently  held 
by  North  Atlantic  Energy  Service 
Corporation  (NAESCO),  as  the  licensed 
operator  and  a  non-owner  of  Seabrook 
Station,  Unit  No.  1  (Seabrook  Station) 
and  by  certain  owners  of  Seabrook 
Station  ("Selling  Owners").  The  transfer 
would  be  to  FPL  Energy  Seabrook,  LLC 
(FPLE  Seabrook),  an  indirect,  wholly 
owned  subsidiary  of  FPL  Energy,  LLC 
(FPLE),  which  is  a  wholly  owned 
subsidiary  of  FPL  Group  Capital,  Inc., 
which,  in  turn,  is  a  wholly  owned 
subsidiary  of  FPL  Group,  Inc.  (FPL 
Group).  The  Commission  is  also 
considering  amending  the  license  for 
administrative  purposes  to  reflect  the 
proposed  transfer. 

Tne  following  is  a  list  of  the  Selling 
Owners  who  hold  ownership  interests 
in  Seabrook  Station  and  their  respective 
interests: 


Selling  owners 

Percent 

Canal  Electric  Company 

3.52317 

Little  Bay  Power  Corporation  

New  Hampshire  Electric  Coopera- 
tive, Inc 

2.89989 
2.17391 

Total   Ownership   Included 
in  Sale  

88.22889 

Selling  owners 

North  Atlantic  Energy  Service 
Corporation  

The  United  Illuminating  Company 

Great  Bay  Power  Corporation  

New  England  Power  Company  .... 

The  Connecticut  Light  and  Power 
Company 


Percent 


35.98201 

17.50000 

12.13240 

9.95766 

4.05985 


Massachusetts  Municipal  Wholesale 
Electric  Company  which  holds  a 
11.59340%  ownership  interest,  Taunton 
Municipal  Lighting  Plant  which  holds  a 
0.10034%  ownership  interest,  and 
Hudson  Light  and  Power  Department 
which  holds  a  0.07737%  ownership 
interest  in  Seabrook  Station  are  not 
involved  in  the  subject  license  transfer. 

According  to  an  application  for 
approval  filed  by  NAESCO  on  behalf  of 
itself  and  the  Selling  Owners,  FPLE 
Seabrook  would  assume  title  to  the 
acquired  ownership  interests  in  the 
facility  following  approval  of  the 
proposed  license  transfer,  and  would  be 
responsible  for  the  operation, 
maintenance,  and  eventual 
deconunissioning  of  Seabrook  Station. 
No  physical  changes  to  the  facility  or 
operational  changes  are  being  proposed 
in  the  application. 

The  proposed  amendment  would 
replace  references  to  NAESCO  in  the 
license  as  the  operator  of  Seabrook 
Station  with  references  to  FPLE 
Seabrook,  make  changes  consistent  with 
FPLE  Seabrook's  acquisition  of  the 
ownership  interests  of  the  Selling 
Owners,  and  delete  the  Selling  Owners 
from  the  license  to  reflect  the  proposed 
transfer. 

While  the  application  contemplates 
that  all  of  the  Selling  Owners  will 
eventually  transfer  their  respective 
interests  in  the  facility  to  FPLE 
Seabrook,  albeit  not  necessarily  on  the 
same  closing  date,  the  NRC  is  also 
considering  approving  the  application 
such  that  in  the  event  one  or  more 
Selling  Owners  do  not  or  are  imable  to 
complete  their  transfers,  the  remaining 
Selling  Owners  will  be  authorized 
nonetheless  to  transfer  their  interests  to 
FPLE  Seabrook. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 


orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  July  5,  2002,  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Conmiission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  imless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Mitchell  S.  Ross,  Counsel  for  FPLE 
Seabrook,  FPL  Energy,  LLC,  Law 
Department,  700  Universe  Boulevard, 
P.O.  Box  14000,  Jimo  Beach,  FL  33408- 
0420,  Phone: 561-691-7126,  Fax:  561- 
691-7135,  e-mail:  Mitch_Ross@fpI.com; 
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^d  William  J.  Quinlan,  Deputy  General 
[Counsel,  Northeast  Utilities,  P.O.  Box 
370,  Hartford,  CT  06141,  Phone:  860- 
^65-3761,  Fax:  860-665-5504,  e-mail: 
qumlwi@nu.com;  the  General  Coimsel, 
dl.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (e-mail  address 
for  filings  regarding  license  transfer 
cases  only:  OGCLT@NRC.gov);  and  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 


The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

I    As  an  alternative  to  requests  for 
nearing  and  petitions  to  intervene,  by 
Billy  15.  2002,  persons  may  submit 
n^-itten  comments  regarding  the  license 
ttansfer  application,  as  provided  for  in 

BO  CFR  2.1305.  The  Commission  will 
onsider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  nimiber  of 
this  Federal  Register  notice. 

I  For  further  details  with  respect  to  this 
alction,  see  the  application  dated  May 
i7,  2002,  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209, 301-415-4737  or 
jy  e-mail  to  pdi@nrc.gov. 

I  Dated  at  Rockville,  Maryland  this  5th  day 
)|r  June,  2002. 


For  the  Nuclear  Regulatory  Commission. 
Robert  D.  Starkey, 

Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-15089  Filed  6-13-02;  8:45  am] 

BILUNO  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Meeting  of  the 
Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
July  9,  2002,  Room  T-2B3, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  ]uly  9,  2002—8:30  a.m.  until 
the  conclusion  of  business 

The  Subcommittee  will  review  the 
Virginia  Electric  and  Power  Company's 
(Dominion's)  license  renewal 
application  for  Surry  Power  Sation 
Units  1  and  2,  and  North  Anna  Power 
Station  Units  1  and  2,  and  the 
associated  Safety  Evaluation  Report 
with  open  items.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  or  the 
cognizant  ACRS  staff  engineer  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
Dominion,  and  other  interested  persons 
regarding  this  review. 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting' 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official,  Mr.  Sam 
Duraiswamy  (telephone  301/415-7364) 
or  the  cognizant  ACRS  staff  engineer, 
Mr.  Timothy  Kobetz  (telephone  301/ 
415-8716)  between  7:30  a.m.  and  4:30 
p.m.  (EDT).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  one  of 
the  above  named  individuals  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda  that  may  have  occurred. 

Dated:  June  7,  2002. 
Sher  Bahadur. 

Associate  Director  for  Technical  Support 
ACRS/ACNW. 

[FR  Doc.  02-15087  Filed  6-13-02;  8:45  am] 
BILUNG  CODE  759(H)1-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  (http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  June  2002. 
The  interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  July  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington.  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
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free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION: 
Variable-Rate  Premiuins 

Section  4006(a)(3)(E){iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  axmual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  (Although 
the  Treasiuy  Department  has  ceased 
issuing  30-year  securities,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figiu'e  each  month — based  on  the 
30-year  Treasiuy  bond  maturing  in 
February  2031— which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  June  2002  is  5.65  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiiuns  for  premium 
payment  years  beginning  between  Jidy 
2001  and  June  2002. 


For  premium  payment  years 
tjeginning  in — 


July  2001  

August  2001   

September  2001 
Octot)er  2001  .... 
November  2001 
December  2001 
January  2002  .... 
February  2002  .. 

March  2002 

April  2002  

May  2002 

June  2002 


the  required 
interest  rate 


4.82 
4.77 
4.66 
4.66 
4.52 
4.35 
5.48 
5.45 
5.40 
5.71 
5.68 
5.65 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  July 
2002  imder  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 


applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  10th  day 
of  June,  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  02-15039  Filed  6-13-02;  8:45  am) 

BILUNG  CODE  770S-01-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

[SF  3102] 

Submission  for  0MB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  information  Coliection 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  reclearance  of  a  revised 
information  collection.  SF  3102, 
Designation  of  Beneficiary — (FERS),  is 
used  by  an  employee  or  an  annuitant 
covered  imder  the  Federal  Employees 
Retirement  System  to  designate  a 
beneficiary  to  receive  any  lump  sum 
due  in  the  event  of  his/her  death. 

Approximately  2,037  SF  3102  forms 
are  completed  annually.  Each  form  takes 
approximately  15  minutes  to  complete. 
The  annual  estimated  biu-den  is  509.25 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  at  (202)  606- 
8358,  FAX  202-418-3251  or  via  email  at 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  15, 
2002. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Lawrence  P.  Holman,  Acting  Chief, 
FERS  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3313,  Washington,  DC 
20415,  and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Cyrus  S.  Benson,  Team  Leader,  Desktop 


Publishing  and  Printing  Team,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  lames, 

Director. 

(FR  Doc.  02-15010  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  632S-S&-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Revised 
Information  Coliection:  OPM  Form 
1203-AW,  Occupational  Questionnaire 
OPM  Form  1203-AW,  OPM  Form  1203- 
FX,  Occupational  Questionnaire  OPM 
Form  1203-FX,  and  OPM  Form  1203- 
EZ,  Occupational  Questionnaire  OPM 
Form  1203-EZ 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Pubhc  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM) 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection  for 
Occupational  Questionnaire  (OPM 
Forms  1203-AW,  1203-FX  and  1203- 
EZ).  The  Occupational  Questionnaire  is 
an  optical  scan  form  designed  to  collect 
applicant  information  and  qualifications 
in  a  format  suitable  for  automated 
processing  and  to  create  applicant 
records  for  an  automated  examining 
system.  Each  version  of  this  form 
contains  a  unique  scan  form  identifier 
in  the  upper  left-hand  corner  for  the 
scanning  equipment  to  recognize  which 
version  is  being  used.  The  1203  series 
was  conunonly  referred  to  as  the 
Qualifications  and  Availability  Form  C. 
.  OPM  has  re-titled  the  series  as 
Occupational  Questionnaire,  to  fit  a 
more  generic  need.  OPM  uses  these 
forms  to  carry  out  its  responsibility  for 
open  competitive  examining  for 
admission  to  the  competitive  service  in 
accordance  with  section  3304,  of  title  5, 
United  States  Code. 

OPM  Form  1203-AW  is  a  scan  form 
that  contains  a  unique  control  number 
pre-printed  within  the  footer  of  the  form 
that  is  scanned  in  along  with  the 
applicant's  information.  It  is  OPM's 
intention  to  phase  out  this  version  of  the 
Occupational  Questionnaire  during 
fiscal  year  2002.  Applicants  will  be 
asked  to  use  OPM  Forml203-FX  or 
1203-EZ  in  its  place.  OPM  will 
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officially  cancel  Form  1203-AW  at  that 
time. 

OPM  Form  1203-FX  is  a  seven  page 
version  of  the  Occupational 
Questionnaire  that  allows  the  applicant 
to  transmit  via  facsimile.  This  version 
does  not  contain  a  unique  control 
number  pre-printed  within  the  footer  of 
the  form.  However,  this  revised  version 
will  be  phased  in  to  allow  continued 
acceptance  of  the  existing  version  dated 
October  1998,  making  the  existing 
version  still  usable.  (See  the  comments 
identified  below  for  what  changes  were 
made.) 

OPM  Form  1203-EZ  is  a  three  page 
version  that  is  shorter  and  is 
transmittable  via  facsimile.  This  version 
does  not  contain  a  unique  control 
number  pre-printed  within  the  footer  of 
the  form. 

A  comment  request  for  these  forms 
was  published  in  the  Federal  Register 
on  August  6,  2001  [FR  Doc.  01-19551). 
During  the  initial  60-day  comment 
request  period,  OPM  received  no 
comments. 

OPM  has  revised  the  Occupational 
Questionnaire  to  include  the  following: 
(1)  Updated  the  Privacy  Act  and  Public 
Burden  Statements;  (2)  slightly  re- 
designed the  forms  for  scanning 
technology;  (3)  improved  the  sections 
that  allow  overseas  applicants  to  enter 
foreign  addresses  and  phone  numbers; 
(4)  removed  the  requirement  for  the 
applicant  to  sign  and  date  (since  this  is 
a  scan  form  that  only  recognizes  certain 
characters  written  in  blocks  and  fiUed- 
in  bubbles);  (5)  added  "Date  of  Birth"  to 
all  versions;  (6)  updated  the  Veterans' 
Preference  section;  and  (7)  changed  the 
title  of  this  series  from  "Qualifications 
and  Availability  Form"  (commordy 
referred  as  the  "Form  C")  to 
"Occupational  Questionnaire'. 

Upon  clearance  from  the  Office  of 
Management  and  Budget,  the 
Occupational  Questionnaire  will  be 
available  via  OPM's  web  site  and  OPM's 
USAJOBS  web  site.  The  form  will  be 
made  available  electronically  as  a 
flUable  Adobe  Acrobat  Reader  (.PDF) 
file  and  fillable  on-line  when  applying 
on  OPM's  USAJOBS  web  site  (when 
applicable).  A  transmittal  memo  from 
OPM  will  be  sent  to  all  Federal  agency 
personnel  directors  via  the  Human 
Resources  Management  Coimcil, 
announcing  the  approved,  revised  form 
and  where/how  to  obtain  it. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  202-606- 
8358,  fax  at  202-418-3251,  or  e-mail  at 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  15, 
2002. 


ADDRESSES:  Send  or  deliver  comments 

to— 

U.S.  Office  of  Personnel  Management, 
Employment  Service,  ATTN:  Rob 
Timmins,  1900  E  Street,  NW..  Room 
1425,  Washington,  DC  20415-9820,  E- 
mail:  ratimmin@opm.gov,  and 

Office  of  Management  &  Budget,  Office" 
of  Information  &  Regulatory  Affairs, 
ATTN:  Joseph  Lackey,  OPM  Desk 
Officer,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Doc.  02-15011  Filed  6-13-02;  8:45  am) 

BILLING  CODE  632S-3a-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46056;  HI*  No.  SR-NASD- 
2002-59] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  inc.  Relating  to  a  New  Trade 
Report  Modifier  to  be  Attached  to 
Trades  Whose  Prices  Exceed  Certain 
Parameters 

June  10.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  29, 
2002,  the  National  Association  of 
Seciuities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

Nasdaq  is  proposing  to  create  a  new 
trade  report  modifier  to  be  attached  to 
trades  whose  prices  exceed  certain 
parameters.  Under  the  proposed  rule 
change,  members  would  not  have  the 
ability  to  append  this  modifier  to  trade 
reports.  Nasdaq  proposes  that  only 
Nasdaq  staff  and  Nasdaq  systems  would 
append  this  modifier,  and  only  for 
transactions  in  Nasdaq  National  Market 


System,  SmallCap  Market,  and  OTC 
Bulletin  Board  securities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Trades  reported  to  Nasdaq  using  the 
Automated  Confirmation  Transaction 
("ACT")  Service  are  subject  to 
procedures  that  identify  trades  executed 
at  prices  away  from  the  current  market. 
This  process  helps  to  ensure  a  fair  and 
orderly  market  by  preventing  such 
trades  from  being  disseminated  to  the 
public  as  last  sale  reports  and/or  by 
detecting  trades  that  are  reported  at 
erroneous  prices. 

The  process  differs  slightly  depending 
on  whether  a  trade  is  executed  using  a 
Nasdaq  system,  which  then 
automatically  reports  the  trade  to  ACT 
(e.g.,  SelectNet),  or  the  trade  is 
submitted  to  ACT  direcUy  by  a  member. 
ACT  rejects  a  trade  that  is  submitted 
directly  by  a  member  if  the  price 
reported  is  outside  established 
parameters.  The  member  has  an 
opportunity  to  resubmit  the  trade, 
which  then  will  be  subject  to  a  different 
set  of  parameters.  If  the  price  is  rejected 
after  this  second  process,  the  member 
must  call  Nasdaq's  MarketWatch 
Department  to  explain  why  the 
execution  price  was  so  far  away  from 
the  current  market.  If  the  MarketWatch 
staff  determines,  on  the  basis  of  its 
conversation  with  the  member,  that 
there  is  an  adequate  rationale  for  such 
price,  the  staff  would  submit  the  trade 
to  ACT.-'  In  such  circumstances,  the 
trade  is  normally  being  reported  more 
than  90  seconds  after  the  trade  was 


'15U.S.C.  7Bs(b)(l). 
M7CFR240.19b-4. 


^  If  the  MarketWatch  staff  believes  the  price 
would  be  misleading  to  the  market,  the  trade  report 
would  be  submitted  for  clearing  purposes  only- 
Nasdaq  believes  that  the  number  of  instances  in 
which  the  staff  submits  the  report  only  for  clearing 
purposes  is  very  limited.  The  staff  estimates  that 
this  occurs  less  than  10  times  a  year.  In  addition, 
the  staff  can  refer  the  transaction  to  NASD 
Regulation  for  further  investigation. 
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executed,  and  so  the  MarketWatch  staff 
would  report  the  trade  with  the  .SLD 
modifier  attached,  which  indicates  a 
late  trade  report.''  Trades  reported  with 
a  .SLD  modifier  are  not  included  in  the 
last  sale  calculation,  but  are  included  in 
the  calculation  of  the  high  and  low  price 
for  the  security. 

Trades  executed  using  Nasdaq 
systems,  however,  are  subject  to  a 
different  process  due  to  the  maimer  in 
which  such  trades  are  transmitted  to 
ACT.  The  information  passed  to  ACT 
from  a  Nasdaq  system  does  not  include 
the  exact  location,  or  terminal,  within  a 
member  from  which  an  order/execution 
emanates.  Therefore,  such  trades  are  not 
subject  to  the  second  validation  process 
which  allows  members  to  resubmit  a 
trade  report  after  it  is  rejected  initially, 
since  the  exact  location  within  a 
member  to  which  a  reject  message  can 
be  sent  is  unknown.  To  compensate  for 
this  difference  and  to  prevent  such 
trades  from  being  included  in  the  last 
sale  calculation,  Nasdaq  automatically 
attaches  the  .SLD  modifier  to  any  frades 
executed  using  a  Nasdaq  system  whose 
prices  exceed  the  initial  parameters. 
Nasdaq  also  includes  another  modifier 
with  these  trade  reports  to  indicate  that 
the  .SLD  modifier  has  been  attached  by 
a  Nasdaq  system.  This  other  modifier 
ensures  that  members  would  not  be 
cited  for  late  trade  reporting  on  the  basis 
of  these  trades. 

Nasdaq  believes  that  the  process 
described  above  has  worked  well  in 
promoting  a  fair  and  orderly  market 
because  it  has  prevented  certain 
anomalous  prices  from  being  included 
in  the  last  sale  calculation,  which  is 
used  for  many  purposes  including  as  a 
measiue  of  the  current  market  for  a 
security;  a  determinant  of  the  execution 
price  of  certain  types  of  orders  [e.g.. 
market  on  close  orders);  and  in 
determining  index  values.  Nasdaq 
believes  this  process  has  helped  provide 
more  accurate  information  about  the 
prices  at  which  individual  securities  are 
trading,  and  for  that  matter,  the  market, 
or  a  segment  of  the  market,  if  such 
securities  are  components  of  indices 
designed  to  measure  the  entire  market 
or  a  particular  segment. 

However,  Nasdaq  has  identified  a 
means  of  further  improving  the  current 
process.  The  .SLD  modifier  prevents  a 
trade  report  from  being  included  in  the 
last  sale  calculation,  but  it  does  not 
prevent  such  a  report  from  being 
included  in  the  calculation  of  the  high 
and  low  price  of  a  security.  As  such,  a 


trade  that  has  been  excluded  from  the 
last  sale  calculation  because  its  price 
exceeds  the  parameters,  nevertheless, 
may  set  the  high  or  low  price  for  a 
security.  Nasdaq  believes  that  these 
trades  should  not  establish  the  high  or 
low  price  for  a  security  because  the  high 
and  low  prices  are  also  used  as  a 
measure  of  a  security's  performance,  or 
could  trigger  certain  actions. 

There^re,  Nasdaq  is  proposing  to 
create  a  new  modifier  that  would 
exclude  such  trades  from  the  high/low 
calculations,  as  well  as  the  last  sale 
calculation.^  This  new  modifier 
tentatively  would  be  known  as  the  "Out 
of  Range,"  or  .OR  ,  modifier  and  would 
be  used  instead  of  the  .SLD  modifier  in 
the  circvimstances  described  above.^  For 
example,  if  a  trade  executed  using 
SelectNet  exceeds  the  price  parameters, 
ACT  automatically  would  append  the 
.OR  modifier  to  the  trade  report  instead 
of  the  .SLD  modifier.  Similarly,  the 
Nasdaq  MarketWatch  staff  would 
append  the  .OR  modifier  to  reports  they 
submit.  Nasdaq  believes  that  the 
niunber  of  trade  reports  that  contain  the 
.SLD  modifier  either  attached  by  ACT  or 
the  Nasdaq  MarketWatch  staff  because 
the  price  is  outside  the  parameters  is 
very  small. ^  Nasdaq  believes  that  the 
ciurent  proposal  to  create  a  new 
modifier  would  not  affect  this  number 
since  all  that  is  being  changed  is  the 
modifier  that  is  being  attached,  and 
Nasdaq  is  not  proposing  to  modify  the 
price  parameters. 

Nasdaq  recognizes  that,  in  certain 
circumstances,  members  may  believe 
that  they  have  executed  a  trade  at  a 
price  that  provides  valuable  information 
to  the  market,  even  though  the  price  is 
outside  the  parameters.  To  ensure  that 
such  trades  are  not  inappropriately 
withheld  from  the  last  sale  and  high/ 
low  calculations,  members  would  be 
able  to  contact  the  Nasdaq  MarketWatch 
staff  to  request  that  the  .OR  modifier  be 
removed  from  the  trade  report.  The 
member  must  explain  the  facts  and 
circimistances  surrounding  the  trade 
and  why  the  price  was  reasonable,  as 
measured  against  the  market  at  the  time 


*NASD  rules  require  that  trades  be  marked  late, 
using  the  .SLD  modifier,  if  they  are  reported  more 
than  90  seconds  after  execution.  See  e.g.,  NASD 
Rule  4632. 


^  Nasdaq  recognizes  that  trades  whose  prices 
exceed  the  price  parameters  nevertheless  may  be 
valid  transactions  that  the  parties  want  to  settle.  As 
such,  these  trades  are  transmitted  to  The  Depository 
Trust  and  Clearing  Corporation  for  clearing  and 
settlement. 

^  As  discussed  earlier,  members  will  not  have  the 
ability  to  append  the  .OR  modifler  to  trade  reports. 
Only  Nasdaq  staff  and  Nasdaq  systems  will  append 
this  modifier,  and  only  for  transactions  in  Nasdaq 
National  Market  System,  SmallCap  Market,  and 
OTC  Bulletin  Board  securities. 

^  Nasdaq  estimates  that,  on  a  daily  average,  less 
than  .002%  of  trades  executed  on  Nasdaq  are 
reported  with  the  .SLX)  modifier  due  to  the  trade 
being  executed  at  a  price  that  exceeds  the  price 
parameters. 


of  execution.  If  the  MarketWatch  staff 
agrees  with  the  explanation,  it  can 
remove  the  .OR  modifier  from  the  trade 
report. 

The  process  for  developing  and 
implementing  the  modifier,  which  will 
include  testing  with  market  data 
vendors,  will  take  several  months. 
Nasdaq  will  continue  to  utilize  the  .SLD 
modifier  in  the  manner  described  until 
the  new  modifier  can  be  implemented. 

2.  Statutory  Basis 

Nasdaq  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  sections  15A(b)(2)  of  the  Act  ^  in  that 
the  proposal  is  designed  for  the  NASD 
to  be  organized  and  have  the  capacity  to 
carry  out  the  purposes  of  the  Act. 
Nasdaq  also  believes  the  proposal  is 
consistent  with  section  15A(b)(6)  of  the 
Act  ^  in  that  it  is  designed  to  protect 
investors  and  the  public  interest.  In 
addition,  Nasdaq  believes  that  its 
proposal  is  consistent  with  the  NASD's 
obligations  under  these  provisions  of 
the  Act  because  it  will  result  in  the 
public  dissemination  of  information  that 
more  accurately  reflects  the  current 
trading  in  a  particular  security. 
Furthermore,  Nasdaq  believes  that,  to 
the  extent  a  security  is  a  component  of 
an  index,  the  index  will  more  accurately 
reflect  the  value  of  the  market,  or 
segment  of  the  market,  that  the  index  is 
designed  to  measure.  Nasdaq  believes 
that  the  corresponding  result  should  be 
trades,  or  other  actions,  executed  at 
prices  more  reflective  of  the  current 
market  when  the  price  of  an  execution, 
or  other  action,  is  based  on  the  last  sale, 
the  high  price  or  low  price  of  a  security, 
or  the  value  of  an  index. 

Nasdaq  also  believes  the  proposal  is 
consistent  with  the  NASD's  obligations 
imder  its  transaction  reporting  plan  for 
Nasdaq  National  Market  System 
seciu-ities  approved  by  the 
Commission.  1°  In  this  plan,  the  NASD 
committed  to  validate  prices  for 
reasonableness  as  measured  against 
previous  trades  in  a  security. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


"15U.S.C.  78o-3(b)(2). 
«15U.S.C.  78o-3(b)(6). 
'"Securities  Exchange  Act  Release  No.  18590 
(March  24. 1982).  47  FR  13617  (March  31. 1982). 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  propoSted 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

I  Within  35  days  of  the  date  of 

Stiblication  of  this  notice  in  the  Federal 
egister  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  Nasdaq  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the" 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-59  and  should  be 
submitted  by  July  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

|iO  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  02-15076  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  M10-01-P 


•>17CFR200.30-3(a)(12). 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-245] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Japanese  Measures 
Affecting  the  importation  of  Apples 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  June  3,  2002,  at 
the  request  of  the  United  States,  the 
Dispute  Settlement  Body  (DSB)  of  the 
Worid  Trade  Organization  (WTO) 
established  a  dispute  settlement  panel 
under  the  Marrakesh  Agreement 
Establishing  the  WTO  to  examine 
measures  imposed  by  Japan  restricting 
the  importation  of  U.S.  apples  in 
connection  with  fire  blight  or  the  fire 
blight  disease-causing  organism, 
Erwinia  amylovora.  The  United  States 
alleges  that  these  measures  are 
inconsistent  with  the  obligations  of 
Japan  under  the  General  Agreement  on 
Tariffs  and  Trade  1994,  the  Agreement 
on  the  Application  of  Sanitary  and 
Phytosanitary  Measures,  and  the 
Agreement  on  Agriculture.  USTR  invites 
written  comments  from  the  public 
concerning  the  issues  raised  in  this 
dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  June  30,  2002.  to  be  assured  of 
timely  consideration  by  USTR. 

ADDRESSES:  Comments  should  be 
submitted  (i). electronically  to 
japanapples@ustr.gov  or  (ii)  by  mail  to 
Sandy  McKinzy,  Litigation  Assistant, 
Office  of  Monitoring  and  Enforcement, 
Attn:  Japan — Measures  Affecting  the 
Importation  of  Apples,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  NW,  Washington,  DC  20508, 
with  a  confirmation  copy  sent 
electronically  or  by  fax  to  (202)  395- 
3640. 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
A.  Millan,  Assistant  General  Counsel, 
Office  of  the  United  States  Trade 
Representatives,  600  17th  Street,  NW.. 
Washington,  DC,  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 


USTR  is  providing  notice  that  on  June 
3,  2002.  at  the  request  of  the  United 
States,  a  WTO  dispute  settlement  panel 
was  established  to  examine  measures 
imposed  by  Japan  restricting  the 
importation  of  U.S.  apples  in 
connection  with  fire  blight  or  the  fire 
blight  disease-causing  organism. 
Erwinia  amylovora.  The  panel,  which 
will  hold  its  meetings  in  Geneva. 
Switzerland,  is  expected  to  issue  a 
report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  the  United 
States 

The  United  States  has  requested  WTO 
consultations  with  Japan  regarding  its 
restrictions  on  the  importation  of  U.S. 
apples  in  connection  with  fire  blight  or 
the  fire  blight  disease-causing  organism, 
Erwinia  amylovora.  These  restrictions 
include,  inter  alia,  the  prohibition  of 
imported  apples  from  U.S.  states  other 
than  Washington  or  Oregon;  the 
prohibition  of  imported  apples  from 
orchards  in  which  any  fire  blight  is 
detected;  the  prohibition  of  imported 
apples  from  any  orchard  (whether  or  not 
it  is  free  of  fire  blight)  should  fire  blight 
be  detected  within  a  500  meter  buffer 
zone  surrounding  such  orchard;  the 
requirement  that  export  orchards  be 
inspected  three  times  yearly  (at 
blossom,  ftnitlet,  and  harvest  stages)  for 
the  presence  of  fire  blight  for  purposes 
of  applying  the  above-mentioned 
prohibitions;  a  post-harvest  surface 
treatment  of  exported  apples  with 
chlorine;  production  requirements,  such 
as  chlorine  treatment  of  containers  for 
harvesting  and  chlorine  treatment  of  the 
packing  line;  and  the  post-har\'est 
separation  of  apples  for  export  to  Japan 
from  those  apples  destined  for  other 
destinations. 

The  United  States  contends  that 
Japan's  measures  are  inconsistent  with 
the  obligations  of  Japan  under  Article  XI 
of  the  General  Agreement  on  Tariffs  and 
Trade  1994.  Article  4.2  of  the 
Agreement  on  Agriculture,  and  Articles 
2.2.  2.3.  5.1,  5.2.  5.3.  5.5,  5.6,  6.1,  6.2, 
and  7  and  paragraphs  5,  6.  and  8  of 
Annex  B  of  the  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures.  Japan's 
measures  also  appear  to  nullify  or 
impair  the  benefits  accruing  to  the 
United  States  directly  or  indirectly 
under  the  cited  agreements. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English. 
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Conunenters  should  send  either  one 
copy  by  U.S.  mail,  first  class,  postage, 
prepaid,  to  Sandy  McKinzy  at  the 
address  listed  above,  or  transmit  a  copy 
electronically  to  japanapples@ustr.gov. 
For  documents  sent  by  U.S.  mail,  USTR 
requests  that  the  submitter  provide  a 
confirmation  copy,  either  electronically 
or  by  fax  to  (202)  395-3640.  USTR 
encourages  the  submission  of 
docimients  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 

A  person  requesting  that  information 
contained  in  a  comment  su^bmitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
conunenter.  Confidential  business 
information  must  be  clearly  marked 
BUSINESS  CONFIDENTIAL  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy.  For  any  docmnent 
containing  business  confidential 
information  submitted  by  electronic 
transmission,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC",  and  the 
file  name  of  the  public  version  should 
begin  with  the  characters  "P".  The  "P" 
or  "BC"  should  be  followed  by  the  name 
of  the  commenter.  Interested  persons 
who  make  submissions  by  electronic 
mail  should  not  provide  separate  cover 
letters;  information  that  might  appear  in 
a  cover  letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself  and 
not  as  separate  files. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
SUBMITTED  IN  CONFIDENCE  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential sunmiary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  the  dispute  settlement 
proceeding,  accessible  to  the  public,  in 
the  USTR  Reading  Room:  Office  of  the 
United  States  Trade  Representative, 
1724  F  Street,  NW,  Washington,  DC 
20508.  The  public  file  will  include  a 
listing  of  any  comments  received  by 


USTR  ft-om  the  public  with  respect  to 
the  dispute;  if  a  dispute  settlement 
panel  is  convened,  the  U.S.  submissions 
to  that  panel,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  panel;  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  WTO/DS-245. 
japan — Measures  Affecting  the 
Importation  of  Apples)  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  ft-om  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

Bruce  R.  Hirsh, 

Acting  Assistant  United  States  Trade 

Representative  for  Monitoring  and 

Enforcement. 

(FR  Doc.  02-15078  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Clinton  County,  NY 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Clinton  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Arnold,  Division  Administrator, 
Federal  Highway  Administration,  New 
York  Division,  Leo  W.  O'Brien  Federal 
Building,  7th  Floor,  Clinton  Avenue  and 
North  Pearl  Street,  Albany,  New  York 
12207,  Telephone:  (518)  431-4127;  or 
Albert  H.  Rascoe,  Highway 
Superintendent,  Clinton  County 
Highway  Department,  736  Route  3, 
Plattsbiirgh,  NY,  12901,  Telephone: 
(518)  565-4626;  orR.  Carey  Babyak, 
Regional  Director,  New  York  State 
Department  of  Transportation,  Region 
7,317  Washington  Street,  Watertown, 
NY13601.  Telephone:  (315)  785-2333. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  and  the 
Clinton  Coimty  Highway  Department 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  a  portion  of  County  Route  57 
and  construct  a  new  section  of  County 
Route  57  in  Clinton  Coimty,  New  York. 
The  proposed  project  will  rehabilitate 


Coimty  Route  57  for  a  distance  of  about 
1  mile  (1.6  km)  from  its  intersection 
with  US  Route  9  to  its'  separation  into 
East  &  West  roads  (perimeter  road)  and 
the  construction  of  a  new  roadway  from 
the  separation  down  the  center  of  the 
peninsula  to  the  Lake  Champlain  Ferries 
Terminal  (Grand  Isle  Ferry)  at  the 
southern  end  of  the  peninsula  for  a 
distance  of  about  3.3  miles  (5.3  km). 
Improvements  to  the  corridor  are 
considered  necessary  to  reduce  traffic 
volumes  on  the  existing  East  &  West 
roads,  improve  safety,  and  address 
geometric  deficiencies  and  incompatible 
usage  of  the  existing  Cumberland  Head 
Road  (County  Route  57). 

Alternatives  given  consideration 
include  (1)  taking  no  action;  (2) 
widening  and  improving  the  horizontal 
and  vertical  geometry  of  the  existing 
two-lane  road;  and  (3)  constructing  a 
new  two-lane  limited  access  highway  in 
a  new  location.  Incorporated  into  and 
studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade,  intersecting  roadways,  and 
alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal. 
Public  information  meetings  were  held 
in  the  Town  of  Plattsburgh  on  April  4 
and  October  17,  2000.  In  addition,  a 
public  hearing  will  be  held.  Public 
Notice  was  given  of  the  time  and  place 
of  those  meetings  and  will  be  given  of 
the  time  and  place  of  the  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment.  No  formal 
NEPA  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  Clinton  County  Highway 
Department,  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  315;  23  CFR  771.123 
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Issued  on  May  30,  2002. 
Douglas  P.  Conlan, 

District  Operations  Engineer,  Federal 
Highway  Adininistration,  Albany,  New  York. 
[FR  Doc.  02-15086  Filed  6-13-02;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Oakland  County,  Ml 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  1-75  Oakland  County 
Planning/Environmental  Study. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Kirschensteiner,  Assistant 
Division  Administrator,  Federal 
Highway  Administration,  315  West 
Allegan  Street,  Room  207,  Lansing, 
Michigan  48933,  Telephone:  (517)  702- 
1835,  Fax:  377-1804,  email 
james.kirschensteiner@fhwa.dot.gov 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Michigan  Department  of  Transportation, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  add  an 
additional  through  travel  land  in  each 
direction  on  1-75  between  8-Mile  Road 
and  M-59  to  bring  the  total  number  of 
through  travel  lanes  to  four  in  each 
direction,  together  with  other 
improvements.  Improvements  are 
considered  necessary  to  provide  for 
improved  travel  on  1-75,  which  is 
already  highly  congested  through  much 
of  the  day.  The  EIS  will  include  the 
evaluation  of  recommendations  fi-om  the 
previous  1-75  Corridor  Feasibility  Study 
(November  2000),  including  a  through 
analysis  of  transit  alternatives  utilizing 
the  Southeast  Michigan  Council  of 
governments  (SEMCOG)  Transit  Vision 
and  the  1999  Southeast  Michigan  High 
Occupancy  Vehicle  (HOV)  Feasibility 
Study.  The  Feasibility  Study 
recommended  the  addition  of  a  fourth 
lane  in  those  areas  where  it  is  needed 
to  provide  four  through  lanes, 
improving  several  interchanges,  and 
implementing  intelligent  transportation 
systems  (ITS)  throughout  the  corridor. 

Alternatives  under  consideration 
include  (1)  taking  ho  action;  (2) 
providing  mass  transit;  (3) 
implementing  transportation  system 
management  and/or  transportation 
demand  management  techniques;  (4) 
developing  the  proposed  lanes  for  use 


either  all  day  or  during  a  portion  of  the 
day  by  high  occupancy  vehicles 
(carpools,  vanpool,  and  buses)  only;  and 
(5)  developing  normal,  unrestricted 
ft-eeway  travel  lanes. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  Five  rounds  of 
public  meetings  were  held  during  the 
Feasibility  Study  phase  during  1999  and 
2000.  Additional  meetings  and  a  public 
hearing  are  planned.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
hearing(s).  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing.  NO  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  May  30,  2002 
James ).  Steele, 

Division  Administrator  Lansing,  Michigan. 
(FR  Doc.  02-15085  Filed  6-13-02:  8:45  am] 

MLUNO  CODE  4010-22-M 


DEPARTMENT  OF  TRANSPORTATION 

[STB  Finance  Docket  No.  34206] 

Permian  Basin  Railways,  Inc.— 
Continuance  in  Control  Exemption- 
West  Texas  and  Lubt)oci(  Railway 
Company,  Inc.  and  Austin  & 
Northwestern  Railroad  Company,  Inc. 

Permian  Basin  Railways,  Fnc. 
(Permian),  a  noncarrier  holding 
company,  has  filed  a  verified  notice  of 
exemption  to  (1)  acquire  control  through 
stock  purchase  of  Austin  & 
Northwestern  Railroad  Company,  Inc. 
(Austin),'  a  Class  III  rail  carrier,  and  (2) 
continue  in  control  of  Austin  and  West 
Texas  and  Lubbock  Railway  Company, 


'  See  Austin  &■  Northwestern  Railroad  Company. 
Inc. — Acquisition  and  Operation  Exemption- 
Missoiei  Pacific  Railroad  Company,  Finance  Docket 
No.  31444  (ICC  served  May  22.  1989). 


Inc.  (Railway),  upon  Railway's 
becoming  a  Class  III  railroad. 

This  transaction  was  scheduled  to  be 
consummated  on  or  after  the  May  24, 
2002  effective  date  of  the  exemption,  7 
days  after  the  exemption  was  filed. 

This  transaction  is  related  to  STB 
Docket  No.  34205,  West  Texas  and 
Lubbock  Railway  Company,  Inc. — 
Acquisition  and  Operation  Exemption — 
West  Texas  Lubbock  Railroad  Company, 
Inc.,  wherein  Railway  seeks  to  acquire 
and  operate  approximately  107  miles  of 
rail  line  by  lease  (with  a  future  purchase 
option)  and  assumption  of  trackage 
rights  from  West  Texas  Lubbock 
Railroad  Company,  Inc. 

Permian  states  that:  (i)  The  railroads 
will  not  connect  with  each  other  or  any 
railroads  in  their  corporate  family;  (ii) 
the  continuance  in  control  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (iii)  the  transaction  does  not 
involve  a  Class  I  carrier. 

Therefore,  the  transaction  is  exempt 
ft'om  the  prior  approval  requirements  of 
49  U.S.C.  11323.  See  49  CFR 
1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34206,  must  be  filed  with 
the  Surface  Transportation  Board,  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423-0001.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  John  D.  Heffner,  555  12th 
Street,  NW.,  Suite  950N,  Washington. 
DC  20004. 

Boards  decisions  and  notices  are 
available  on  our  website  at 
"wiviv.stb.dof.gov." 

Decided:  June  7,  2002. 
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By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-14952  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 
[STB  Finance  Docket  No.  34205] 

West  Texas  and  Lublx>ck  Railway 
Company,  Inc.— Acquisition  and 
Operation  Exemption— West  Texas  and 
Lubbocl(  Railroad  Company,  Inc. 

West  Texas  and  Lubbock  Railway 
Company,  Inc.  (Railway),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  by 
lease  (with  a  fiiture  purchase  option) 
and  operate  two  rail  lines  owned  by  the 
West  Texas  and  Lubbock  Railroad 
Company,  Inc.  (Railroad):  (1)  Between 
milepost  06.3  on  the  outskirts  of 
Lubbock  and  the  end  of  the  line  at 
milepost  63.8  at  Seagraves;  and  (2) 
between  milepost  3.2  at  Lubbock  and 
milepost  38.9  at  Whiteface.  In  addition, 
Railway  will  acquire  by  assignment 
approximately  5  miles  of  trackage  rights 
which  Railroad  presently  holds  over 
The  Burlington  and  Northern  and  Santa 
Fe  Railway  Company  (BNSF)  between 
BNSF  milepost  83.6  at  Broadview  and 
BNSF  milepost  88.6  at  Canyon  Junction 
in  the  vicinity  of  Lubbock.  These 
trackage  rights  shall  be  used  for  the 
purpose  of  interchange  only.  The  total 
trackage  involved  is  approximately  107 
miles.' 

Railway  certifies  that  its  projected 
annual  revenues  wiU  not  exceed  those 
that  would  qualify  it  as  a  Class  III  rail 
carrier  and  that  its  annual  revenues  are 
not  projected  to  exceed  $5  million. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  the  May  24, 
2002  effective  date  of  the  exemption,  7 
days  after  the  exemption  was  filed. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  34206,  Permian 
Basin  Railways,  Inc. ^Continuance  in 
Control  Exemption — West  Texas  and 
Lubbock  Railway  Company,  Inc.  and 
Austin  &■  Northwestern  Railroad 
Company,  Inc.,  wherein  Permian  Basin 
Railways,  Inc.  (Permian)  has 
conciirrently  filed  a  verified  notice  to 
continue  in  control  of  Austin  & 
Northwestern  Railroad  Company,  Inc. 
and  Railway,  upon  Railway's  becoming 
a  Class  in  railroad. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 


>  Due  to  a  track  relocation  project,  the  mileposts 
do  not  accurately  reflect  the  actual  length  of  the  rail 
line. 


is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34205,  must  be  filed  with 
the  Surface  Transportation  Board,  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423-0001.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  John  D.  Heffner,  555  12th 
Street.  NW.,  Suite  95rN,  Washington, 
DC  20004. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided:  June  7,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(PR  Doc.  02-14951  Piled  6-13-02:  8:45  am] 

BILUNG  CODE  4915-0»-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  6.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1 995 , 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obt^ned  by 
calling  the  Treasiuy  Biareau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  15,  2002,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0351. 

Fonn  Number:  IRS  Form  3975. 

Type  of  Review:  Extension. 

Title:  Tax  Professionals  Annual 
Mailing  List  Application  and  Order 
Blank. 

Description:  Form  3975  allows  a  tax 
professional  a  systematic  way  to  remain 
on  the  Tax  Professionals  Mailing  File 
and  to  order  copies  of  tax  materials. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
320,000. 


.  Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
16,000  hours. 

OMB  Number:  1545-1407. 

Form  Number:  IRS  Form  8848. 

Type  of  Review:  Extension. 

Ti(7e.-  Consent  To  Extend  the  Time  To 
Assess  the  Branch  Profits  Tax  Under 
Regulations  Sections  1.884-2(a)  and  (c). 

Description:  Form  8848  is  used  by 
foreign  corporations  that  have  (a) 
completely  terminated  all  of  their  U.S. 
trade  or  business  within  the  meaning  of 
Temporary  Regulations  section  1.884- 
2T(a)  during  the  tax  year  or  (b) 
transferred  their  U.S.  assets  to  a 
domestic  corporation  in  a  transaction 
described  in  Code  section  381(a),  if  the 
foreign  corporation  was  engaged  in  a 
U.S.  trade  or  business  at  that  time. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 3  hr.,  3  min. 
Learning  about  the  law  or  the  form — 1 1 

min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  6  min. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22,500  hours. 

OMB  Number:  1545-1773. 

Revenue  Procedure  Number:  Revenue 
Procedure  2002-23. 

Type  of  Review:  Extension. 

Title:  Taxation  of  Canadian 
Retirement  Plans  Under  U.S. — Canada 
Income  Tax  Treaty. 

Description:  This  Revenue  Procedure 
provides  guidance  for  the  application  by 
U.S.  citizens  and  residents  of  the  U.S. — 
Canada  Income  Tax  Treaty,  as  amended 
by  the  1995  protocol,  in  order  to  defer 
U.S.  Income  taxes  on  income  accrued  in 
certain  Canadian  retirement  plans. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
10,000  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room 
6411-03, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
Office  of  Management  and  Budget, 
Room  10202,  New  Executive  Office 


Federal  Register / Vol.  67,  No.  115 /Friday,  June  14.  2002/ Notices 


40981 


Building,  Washington,  DC  20503, 
(202) 395-7860. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  02-15017  Piled  6-13-02;  8:45  am] 

BllXme  CODE  483(M)1-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 

Ciurency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  the 
information  collection  displays  a 
currently  valid  OMB  control  number. 
The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "Fair  Housing  Home  Loan  Data 
System  Regulation— 12  CFR  27."  The 
OCC  also  gives  notice  that  it  has  sent  the 
information  collection  to  OMB  for 
review  and  approval. 
DATES:  You  should  submit  your 
comments  to  the  OCC  and  the  OMB 
Desk  Officer  by  July  15,  2002. 
ADDRESSES:  You  should  direct 
comments  to: 

Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  Public 
Information  Room,  Mailstop  1-5, 
Attention:  1557-0159,  250  E  Street, 
SW.,  Washington,  DC  20219.  Due  to 
recent,  temporary  disruptions  in  the 
OCC's  mail  service,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

Alexander  T.  Hunt,  OMB  Desk  Officer 
for  the  OCC,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Vashington,  DC  20503, 


FOR  FURTHER  INFORMATION  CONTACT:  You 

can  request  additional  information  or  a 
copy  of  the  collection  from  Jessie 
Dunaway,  OCC  Clearance  Officer,  or 
Camille  Dixon,  (202)  874-5090. 
Legislative  and  Regulatory  Activities 
Division.  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street,  SW., 
Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Fair  Housing  Home  Loan  Data 
System  Regulation— 12  CFR  27. 

OMB  Number:  1557-0159. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection.  The  OCC 
requests  only  that  OMB  extend  its 
approval  of  the  information  collection. 

The  Fair  Housing  Act  (42  U.S.C.  3605) 
prohibits  discrimination  in  the 
financing  of  housing  on  the  basis  of 
race,  color,  religion,  sex,  or  national 
origin.  The  Equal  Credit  Opportunity 
Act  (15  U.S.C.  1691  et  seq]  prohibits 
discrimination  in  any  aspect  of  a  credit 
transaction  on  the  basis  of  race,  color, 
religion,  national  origin,  sex,  marital 
status,  age.  receipt  of  income  fi'om 
public  assistance,  or  exercise  of  any 
right  under  the  Consumer  Credit 
Protection  Act.  The  information 
collection  requirements  ensure  bank 
compliance  with  applicable  Federal 
law,  further  bank  safety  and  soundness, 
provide  protections  for  banks  and  the 
public,  and  further  public  policy 
interests. 

The  information  collection 
requirements  in  12  CFR  part  27  are  as 
follows: 

Section  27.3  requires  a  national  bank 
that  is  required  to  collect  data  on  home 
loans  imder  12  CFR  part  203  to  present 
the  data  on  Federal  Reserve  Form  FR 
HMDA-LAR,  or  in  automated  format  in 
accordance  with  the  HMDA-LAR 
instructions,  and  to  include  one 
additional  item  (the  reason  for  denial) 
on  the  HMDA-LAR.  Section  27.3  also 
lists  exceptions  to  the  HMDA-LAR 
recordkeeping  requirements.  Section 
27.3  further  lists  the  information  banks 
should  obtain  from  an  applicant  as  part 
of  a  home  loan  application,  and  states 
information  that  a  bank  must  disclose  to 
an  applicant. 

Section  27.4  states  that  the  OCC  may 
require  a  national  bank  to  maintain  a 
Fair  Housing  Inquiry/ Application  Log  if 
there  is  reason  to  believe  that  the  bank 
is  engaging  in  discriminatory  practices 
or  if  analysis  of  the  data  compiled  by 
the  bank  imder  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.] 
and  12  CFR  part  203  indicates  a  pattern 


of  significant  variation  in  the  number  of 
home  loans  between  census  tracts  with 
similar  incomes  and  home  ownership 
levels  differentiated  only  by  race  or 
national  origin. 

Section  27.5  requires  a  national  bank 
to  maintain  the  information  for  25 
months  after  the  bank  notifies  the 
applicant  of  action  taken  on  an 
application,  or  after  withdrawal  of  an 
application. 

Section  27.7  requires  a  national  bank 
to  submit  the  information  to  the  OCC 
upon  its  request,  prior  to  a  scheduled 
examination. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
2.137. 

Estimated  Total  Annual  Responses: 
2,137. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Annual  Burden: 
3,894  hours. 

Dated:  May  29,  2002. 
Mark  J.  Tenhundfeld, 

Assistant  Director.  Legislative  and  Regulatory 
Activities  Division. 

[re  Doc.  02-15066  Piled  6-13-02;  8:45  am] 
BILUNG  CODE  4810-3»-^  1 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  4pvites  the 
general  public  and  other  Fk^ral 
agencies  to  take  this  opportuimy  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  imless  the 
information  collection  displays  a 
currently  valid  OMB  control  number. 
The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "(MA)-Securities  Offering 
Disclosure  Rules— 12  CFR  16."  The  OCC 
also  gives  notice  that  it  has  sent  the 
information  collection  to  OMB  for 
review  and  approval. 
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DATES:  You  should  submit  your 
comments  to  the  OCC  and  the  0MB 
Desk  Officer  by  July  15,  2002. 
ADDRESSES:  You  should  direct     - 
comments  to: 

Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  Public 
Infonnation  Room,  Mailstop  1-5, 
Attention:  1557-0120,  250  E  Street, 
SW..  Washington.  DC  20219.  Due  to 
recent,  temporary  disruptions  in  the 
OCC's  mail  service,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Infonnation  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

Alexander  T.  Hunt,  OMB  Desk  Officer 
for  the  OCC,  Office  of  Information  and 
Regiilatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  or  a 
copy  of  the  collection  from  Jessie 
Dunaway,  OCC  Clearance  Officer,  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  (MA)-Securities  Offering 
Disclosure  Rules— 12  CFR  16. 

OMB  Number:  1557-0120. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection.  The  OCC 
requests  only  that  OMB  extend  its 
approval  of  the  information  collection. 

The  requirements  in  12  CFR  part  16 
enable  the  OCC  to  perform  its 
responsibilities  relating  to  offerings  of 
securities  by  national  banks  by 
providing  the  investing  public  with 
facts  about  the  condition  of  the  bank, 
the  reasons  for  raising  new  capital,  and 
the  terms  of  the  offering.  Part  16 
requires  national  banks  to  conform 
generally  to  Securities  and  Exchange 
Commission  rules. 

The  collections  of  information  in  part 
16  are  as  follows: 

Sections  16.3  and  16.15  require  a 
national  bank  to  file  its  registration 
statement  with  the  OCC. 

Section  16.4  requires  a  national  bank 
to  submit  certain  communications  not 
deemed  an  offer  to  the  OCC. 


Section  16.5  provides  an  exemption 
for  items  that  satisfy  the  requirements  of 
SEC  Rule  144.  which,  in  turn,  requires 
certain  filings. 

Section  16.6  requires  a  national  bank 
to  file  documents  with  the  OCC  and  to 
make  certain  disclosures  to  purchasers 
in  sales  of  nonconvertible  debt. 

Section  16.7  requires  a  national  bank 
to  file  a  notice  widi  the  OCC. 

Section  16.8  requires  a  national  bank 
to  file  offering  documents  with  the  OCC. 

Section  16.15  requires  a  national  bank 
to  file  a  registration  statement  and  sets 
forth  content  requirements  for  the 
registration  statement. 

Section  16.17  requires  a  national  bank 
to  file  four  copies  of  each  document 
filed  under  part  16,  and  requires  filers 
of  amendments  or  revisions  to  underline 
or  otherwise  indicate  clearly  any 
changed  information. 

Section  16.18  requires  a  national  bank 
to  file  an  amended  prospectus  when  the 
information  in  the  current  prospectus 
becomes  stale,  or  when  a  change  in 
circumstances  makes  the  current 
prospectus  incorrect. 

Section  16.19  requires  a  national  bank 
to  submit  a  request  to  the  OCC  if  it 
wishes  to  withdraw  a  registration 
statement,  amendment,  or  exhibit. 

Section  16.20  requires  a  national  bank 
to  file  current  and  periodic  reports  as 
requires  by  sections  12  and  13  of  the 
Exchange  Act  (15  U.S.C.  781  and  m)  and 
SEC  Regulation  15d  (17  CFR  240.15d-l 
through  240.15Aa-l). 

Section  16.30  requires  a  national  bank 
to  include  certain  elements  and  follow 
certain  procedures  in  any  request  to  the 
OCC  for  a  no-objection  letter. 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law,  fiuther 
bank  safety  and  soundness,  provide 
protections  for  banks,  and  further  public 
policy  interests. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  (national  banks). 

Estimated  Number  of  Respondents: 
101. 

Estimated  Total  Annual  Responses: 
101. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 
2,333  hours. 

Dated:  May  29.  2002. 
Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 

Activities  Division. 

[FR  Doc.  02-15067  Filed  6-13-02;  8:45  am] 

BILLMQ  CODE  4aiO-3»-l> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
tp,  an  information  collection  unless  the 
information  collection  displays  a 
currently  valid  OMB  control  number. 
The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "International  Regulation — 12 
CFR  28."  The  OCC  also  gives  notice  that 
it  has  sent  the  information  collection  to 
OMB  for  review  and  approval. 
DATES:  You  should  submit  your 
comments  to  the  OCC  and  the  OMB 
Desk  Officer  by  July  15,  2002. 
ADDRESSES:  You  should  direct 
comments  to: 

Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  Public 
Information  Room,  Mailstop  1-5. 
Attention:  1557-0102,  250  E  Street, 
SW.,  Washington,  DC  20219.  Due  to 
recent,  temporary  disruptions  in  the 
OCC's  mail  service,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

Alexander  T.  Hunt,  OMB  Desk  Officer 
for  the  OCC,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  or  a 
copy  of  the  collection  from  Jessie 
Dimaway,  OCC  Clearance  Officer,  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 
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SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  International  Regulation — 12 
CFR  28. 

OMB  Number:  1557-0102. 

Description:  This  submission  covers 
an  existing  regidation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection.  The  OCC 
requests  only  that  OMB  extend  its 
approval  of  the  information  collection. 
The  OCC's  regulations  at  12  CFR  part  28 
implement  requirements  imposed  on 
national  banks  and  Federal  branches 
and  agencies  concerning  international 
activities.  The  information  collections 
in  part  28  that  are  covered  by  this  notice 
are  as  follows: 

Section  28.3  requires  a  national  bank 
to  notify  the  OCC  when  it  takes  certain 
actions  regarding  its  foreign  operations. 

Section  28.14  requires  a  foreign  bank 
to  designate  one  Federal  branch  or 
agency  to  maintain  consolidated 
information  for  purposes  of  monitoring 
compliance  with  limitations  based  upon 
capital. 

Section  28.15  requires  a  foreign  bank 
with  a  Federal  branch  or  agency  to 
maintain  records  regarding  its  capital 
equivalency  deposit  (CED),  including 
agreements  entered  into  with  the  OCC 
and  a  depository  bank  regarding  the 
CED,  and  liabilities  requiring  CED 
coverage.  Section  28.15  also  requires  a 
foreign  bank  to  apply  to  the  OCC  for 
exceptions  to  its  rules  regarding  the 
CED. 

Section  28.16  requires  an  uninsured 
Federal  branch  to  maintain  records 
regarding  its  deposits,  such  as  the 
average  of  its  deposits  during  the  last  30 
days,  if  the  Federal  branch  seeks  to 
accept  deposits  from  types  of  depositors 
that  are  not  listed  in  the  regulation. 
Section  28.16  also  requires  a  foreign 
bank  to  apply  to  the  OCC  for  an 
exemption  allowing  its  uninsured 
Federal  branch  to  accept  or  maintain 
types  of  deposit  accounts  not  listed  in 
the  regulation. 

Section  28.18  rec^uires  a  Federal 
branch  or  agency  to  comply  with  the 
record  keeping  and  reporting 
requirements  that  apply  to  a  national 
bank,  as  well  as  any  additional 
requirements  that  may  be  prescribed  by 
the  OCC.  It  requires  a  Federal  branch  or 
agency  to  maintain  records  of  its 
transactions  separate  from  those  of  the 
parent  foreign  bank  or  other  branches 
and  agencies  of  that  bank.  It  also 
requires  the  Federal  branch  or  agency  to 
provide  the  OCC  with  a  copy  of  certain 
reports  filed  with  other  Federal 
regulatory  agencies. 

Section  28.20  requires  a  foreign  bank 
tl^t  is  subject  to  an  asset  maintenance 


requirement  to  keep  records  of  assets 
maintained  in  the  state  in  which  the 
Federal  branch  or  agency  is  located  and 
records  of  liabilities  on  which  the  asset 
maintenance  requirement  is  based. 

Section  28.52  requires  a  national  bank 
or  District  of  Columbia  bank  to  maintain 
records  regarding  any  allocated  transfer 
risk  reserve  for  specified  international 
assets. 

Section  28.53  requires  a  national  bank 
or  District  of  Columbia  bank  to  maintain 
records  regarding  its  accounting  for  fees 
and  administrative  costs  on  restructured 
international  loans. 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law,  fiuther 
bank  safety  and  soundness,  provide 
protections  for  banks,  and  further  public 
policy  interests. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  79. 

Estimated  Total  Annual  Responses: 
130. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 
4,625  hours. 

Dated:  June  7.  2002. 

Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division. 

[FR  Doc.  02-15068  Filed  6-13-02:  8:45  am] 

BILUNQ  CODE  4810-4»-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Customs  COBRA  Fees  Advisory 
Committee 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  document  annoimces  the 
date,  time  and  location  of  the  first 
meeting  of  the  U.S.  Customs  COBRA 
Fees  Advisory  Committee.  The  meeting 
is  open  to  the  public. 
DATES:  The  first  meeting  of  the  U.S. 
Customs  COBRA  Fees  Advisory 
Committee  will  be  held  on  June  28, 
2002.  from  10  a.m.  until  12  p.m..  in 
room  6.4-B  of  the  Ronald  Reagan 
Building  located  at  1300  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20229. 
Interested  parties  must  provide  Customs 
with  notice  of  their  intent  to  attend  the 
meeting  by  June  25.  2002.  Notice  may  be 
provided  to  Carlene  Warren  at  (202) 
927-1391  or  via  e-mail  at 
Carlene.  warren@customs.treas.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Carlene  Warren.  U.S.  Customs  Service, 
Office  of  Field  Operations,  Passenger 
Programs,  at  (202)  927-1391  or  via  e- 
mail  at 
Carlene.  waiTen@customs.treas.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  13031  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act 
(COBRA)  of  1985  (19  U.S.C.  58c).  as 
amended  by  the  Miscellaneous  Trade 
and  Technical  Corrections  Act  of  1999 
(Public  Law  106-36).  directs  the 
Commissioner  of  Customs  to  establish 
an  advisory  committee  whose 
membership  consists  of  representatives 
from  the  airline,  cruise  ship,  and  other 
transportation  industries  who  may  be 
subject  to  fees  under  19  U.S.C.  58c. 

The  Committee  will  advise  the 
Commissioner  of  Customs  on  issues 
relating  to  inspection  services 
performed  by  the  Customs  Service, 
including  issues  pertaining  to  the  time 
periods  during  which  inspections 
should  be  performed,  the  proper 
number  and  deployment  of  inspection 
officers,  and  the  amount  of  any 
proposed  fees. 

On  February  8,  2000,  Customs 
published  a  notice  in  the  Federal 
Register  (65  FR  6254)  announcing  the 
establishment  of  a  COBRA  Fee  Advisory 
Committee,  the  criteria  for  membership, 
and  requesting  membership 
applications.  In  a  notice  published  in 
the  Federal  Register  (65  FR  38884)  on 
June  22.  2000.  Customs  set  forth 
amended  criteria  for  membership  in  the 
Customs  COBRA  Fees  Advisory 
Committee  and  requested  that  new 
applications  for  membership  be 
submitted.  A  subsequent  notice 
published  in  the  Federal  Register  (65 
FR  69993)  on  November  21,  2000.  again 
amended  membership  criteria  and 
extended  the  time  within  which 
membership  applications  were  to  be 
submitted. 

This  notice  announces  the  first 
COBRA  Fee  Advisory  Committee 
meeting.  The  meeting  is  scheduled  for 
June  28.  2002.  from  10  a.m.  until  12 
p.m..  in  room  6.4-B  of  the  Ronald 
Reagan  Building  located  at  1300 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20229. 

The  agenda  for  this  meeting  will  cover 
issues  pertaining  to  the  performance  of 
Customs  inspection  services.  The 
meeting  is  open  to  the  public;  however, 
participation  in  the  Committee's 
deliberations  is  limited  to  Committee 
members  and  Customs  and  Treasury 
Department  staff.  Interested  parties, 
other  than  Advisory  Committee 
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members,  who  wish  to  attend  the 
meeting  should  contact  Carlene  Warren 
by  June  25.  2002,  at  (202)  927-1391  br 


via  e-ma^  at 

Carlene.  waiTen@customs.treas.gov. 


Dated:  June  11,  2002. 
Douglas  M.  Browning, 

Deputy  Commissioner  of  Customs. 

[FR  Doc.  02-15110  Filed  6-13-02;  8:45  am] 
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Corrections 


TWs  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

SCFR  Parts  214  and  264 

[INS  No.  2216-02;  AG  Order  No.  2589-2002] 

RIN1115-AG70 

Registration  and  Monitoring  of  Certain 
Nonimmigrants 

Correction 

Federal  Register  dociunent  02-15037 
was  inadvertently  published  in  the 


Rules  and  Regulations  section  of  the 
issue  of  Thursday,  June  13,  2002 
beginning  on  pages  40581-40586.  It 
should  have  appeared  in  the  Proposed 
Rules  section. 

[FR  Doc.  C2-15037  Filed  6-13-02;  8:45  am] 
BILUNG  CODE  1SO9-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  01-AGL-17] 

Modification  of  Class  E  Airspace; 
Athens,  OH 

Correction 

In  rule  document  02-13214  beginning 
on  page  36807  in  the  issue  of  Tuesday, 
May  28,  2002  make  the  following 
corrections: 


Federal  Register 

Vol.  67,  No.  115 

Friday,  June  14.  2002 


1.  On  page  36807,  in  the  second 
column,  under  the  heading, 
SUPPLEMENTARY  INFORMATION:  in  the 
13th  line,  "200"  should  read  "2001". 

2.  On  the  same  page,  in  the  third 
column,  under  "Comments  Invited",  in 

the  third  paragraph,  in  the  seventh 
line,"91-AGL-17"  should  read  "01- 
AGI^17". 

[FR  Doc.  C2-13214  Filed  6-13-02;  8:45  am) 
BILUNG  CODE  1S05-01-0 


Friday, 
June  14,  2002 


®    F=^ 


Part  n 

Department  of 
Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

42  CFR  Parts  400  et  aL 

Medicaid  Program;  Medicaid  Managed 

Care;  Final  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  400,  430,  431,  434, 435, 
438,  440,  and  447 

[CMS-2001-F4] 

RIN  0938-AL83 

Medicaid  Program;  Medicaid  Managed 
Care 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Withdrawal  of  final  rule  with 
comment  period. 

SUMMARY:  This  document  withdraws  all 
provisions  of  the  final  rule  with 
comment  period  on  Medicaid  managed 
care  that  we  published  in  the  Federal 
Register  on  Januarj'  19.  2001  (66  PR 
6228)  with  an  initial  effective  date  of 
April  19,  2001.  This  January  19,  2001 
final  rule,  which  has  never  taken  effect, 
would  have  combined  Medicaid 
managed  care  regulations  in  a  new  part 
438,  implemented  Medicaid  managed 
care  requirements  of  the  Balanced 
Budget  Act  of  1997  (Pub.  L.  105-33). 
and  imposed  new  requirements  on 
entities  currently  regulated  as  "prepaid 
health  plans"  (PHPs).  The  regulations 
set  forth  in  the  final  rule  being 
withdrawn  have  been  superseded  by 
regulations  promulgated  in  a  subsequent 
rulemaking  initiated  on  August  20,  2001 
(66  PR  43613).  In  addition,  this 
document  addresses  conunents  received 
in  response  to  an  interim  final  rule  with 
comment  period  that  we  published  on 
August  17.  2001  in  the  Federal  Register 
(66  FR  43090^ that  further  delayed,  unUl 
August  16,  2002,  the  effective  date  of 
the  January  19,  2001  final  rule  with 
conmient  period. 

DATES:  The  final  rule  with  comment 
period  amending  42  CFR  parts  400,  430, 
431,  434.  435,  438.  440,  and  447  that 
was  published  in  the  January  19,  2001 
Federal  Register  (66  FR  6228),  delayed 
in  the  February  26,  2001  Federal 
Register  (66  FR  11546)  until  June  18, 
2001,  delayed  further  in  the  Jime  18, 

2001  Federal  Register  (66  FR  32776) 
until  August  17,  2001,  and  further 
delayed  in  the  August  17,  2001  Federal 
Register  (66  FR  43090)  until  August  16, 

2002  is  withdrawn  effective  June  14, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Johnson,  (410)  786-0615. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  a  final  rule  published  in  the 
Federal  Register  (66  FR  1 1 546)  on 
February  26.  2001,  we  announced  a  60- 
day  delay  in  the  effective  date  of  the 
January  19,  2001  final  rule  with 
comment  period  implementing 
Medicaid  managed  care  provisions  in 
the  Balanced  Budget  Act  of  1997  (BBA). 
This  60-day  delay  postponed  the 
effective  date  of  the  final  rule  until  June 
18.  2001.  This  delay  in  effective  date 
was  necessary  to  give  newly  appointed 
Department  officials  the  opportunity  for 
review  and  consideration  of  the  new 
regulations.  During  that  review,  we 
heard  from  key  stakeholders  in  the 
Medicaid  managed  care  program, 
including  States,  advocates  for 
beneficiaries,  and  provider 
organizations.  These  parties  expressed 
strong  (sometimes  opposing)  views 
about  the  January  19,  2001  final  rule.  In 
particular,  concerns  were  expressed 
about  revisions  made  in  the  final  rule 
that  were  based  on  public  comments  we 
received  on  the  proposed  rule.  Other 
commenters  raised  concerns  about  how 
we  chose  to  implement  those  provisions 
in  the  final  rule  without  further 
opportunity  for  public  comment.  As  a 
result  of  these  conunents,  on  Jime  18, 
2001,  we  published  another  final  rule  in 
the  Federal  Register  that  delayed  the 
effective  date  of  the  January  19,  2001 
final  rule  an  additional  60  days,  from 
June  18,  2001  until  August  17,  2001,  (66 
FR  32776)  for  further  review  and 
consideration  on  the  most  appropriate 
way  to  address  the  concerns  expressed 
by  key  stakeholders. 

After  careful  consideration,  we 
decided  the  best  approach  was  to  make 
some  modifications  to  the  January  19, 
2001  final  rule  with  conmient  period, 
and  republish  it  as  a  proposed  rule.  This 
would  enable  the  public  the  opportunity 
to  comment  on  all  of  the  provisions  and 
revisions.  Therefore,  as  noted  above,  on 
August  20,  2001  we  published  a  new 
proposed  rule  in  the  Federal  Register 
(66  FR  43613).  In  addition,  in  order  to 
give  us  time  to  consider  the  public 
comments  and  take  action  on  the  new 
proposed  rule,  we  also  published  an 
interim  final  rule  with  comment  period 
on  August  17,  2001  in  the  Federd 
Register  (66  FR  43090)  that  further 
delayed  imtil  August  16,  2002,  the 
effective  date  of  the  January  19,  2001 
final  rule  with  comment  period. 

In  response  to  those  conunents 
submitted  on  the  August  20.  2001 
proposed  rule,  we  have  published, 
elsewhere  in  this  Federal  Register  issue, 
a  final  rule  amending  the  Medicaid 
regulations  to  implement  the  managed 
care  provisions  of  the  BBA.  and  to 


establish  new  standards  for  prepaid 
health  plans  (PHPs),  which  are,  under 
this  new  final  rule,  divided  into  two 
categories,  prepaid  inpatient  health 
plans  (PlHPs)  and  prepaid  ambulatory 
health  plans  (PAHPs).  In  light  of  the 
publication  of  the  superseding  final 
rule,  we  are  withdrawing  the  provisions 
of  the  January  19,  2001  final  rule  with 
comment  period. 

n.  Analysis  of  and  Response  to  Public 
Comments  on  the  August  17,  2001 
Interim  Final  Rule  With  Comment 
Period 

We  received  approximately  23  public 
comments  expressing  dissatisfaction 
with  the  delay  in  the  effective  date  of 
the  January  19,  2001  final  rule  with 
comment  period. 

Comment:  Numerous  commenters 
contended  that  "courts  have  held  that 
the  effective  date  of  a  regulation  is  a 
substantive  term  of  the  regulation  itself, 
and  the  Administrative  Procedure  Act 
(APA)  requires  that  the  public  be  given 
prior  notice  and  opportunity  to 
conunent  before  substantive  terms  of  a 
regulation  may  be  legally  changed." 

Response:  None  of  these  commenters 
cited  the  coiul  cases  upon  which  they 
purport  to  rely  for  the  proposition  that 
withdrawing  a  regulation  that  has  never 
taken  effect  constitutes  a  change  in  the 
regulations.  We  are  not  aware  of  any 
case  that  suggests  that  an  agency  must 
go  through  notice  and  comment  to  delay 
the  effective  date  of  a  regulation  that  has 
not  taken  effect  (or  to  withdraw  a 
regulation,  as  we  are  doing  here).  Under 
the  APA,  notice  and  comment  generally 
is  required  to  promulgate  new  rules  or 
to  change  rules  that  are  already  in  place. 
Currently,  the  Medicaid  managed  care 
regulations  that  are  in  effect  are  those 
set  forth  in  part  434,  because  the 
regulations  published  on  January  19, 
2001  have  not  become  effective.  We 
would  agree  that  notice  and  comment  is 
required  to  change  the  Medicaid 
managed  care  regulations  in  part  434, 
and  we  have  done  so  in  the  final  rule 
responding  to  comments  on  the  August 
20,  2001  proposed  rule.  We  do  not 
agree,  however,  that  notice  and 
comment  is  required  in  order  to  delay 
the  effective  date  of  regulations  that 
have  been  published  in  the  Federal 
Register  but  have  never  taken  effect.  In 
that  case,  there  is  no  "rule"  in  effect, 
just  an  annoimcement  of  a  "future"  rule. 
We  do  not  believe  that  notice  and 
comment  was  required  to  change  the 
effective  date  of  a  "future  rule."  Nor  do 
we  believe  that  notice  and  comment  is 
required  in  order  to  withdraw  a  rule 
before  it  takes  effect.  We  note  that  even 
if  notice  and  comment  were  required, 
we  have  engaged  in  public  notice  and 
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comment  on  the  final  rule  that 
supersedes  the  rule  we  are  withdrawing. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated;  April  17,  2002. 

Thomas  A.  Scully,. 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  May  14,  2002. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  02-14748  Filed  6-13-02;  8:45  am] 

BILUNG  CODE  4120-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  400,  430,  431.  434,  435, 
438, 440,  and  447 

[CMS-2104-F] 

RIN  0938-AK96 

•Medicaid  Program;  Medicaid  Managed 
Care:  New  Provisions 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Medicaid  regulations  to  implement 
provisions  of  the  Balanced  Budget  Act 
of  1997  (BBA)  that  allow  the  States 
greater  flexibility  by  permitting  them  to 
amend  their  State  plan  to  require  certain 
categories  of  Medicaid  beneficiaries  to 
enroll  in  managed  care  entities  without 
obtaining  waivers  if  beneficiary  choice 
is  provided;  establish  new  beneficiary 
protections  in  areas  such  as  quality 
assurance,  grievance  rights,  and 
coverage  of  emergency  services;  and 
eliminate  certain  requirements  viewed 
by  State  agencies  as  impediments  to  the 
growth  of  managed  care  programs,  such 
as,  the  enrollment  composition 
requirement,  the  right  to  disenroll 
without  cause  at  any  time,  and  the 
prohibition  against  eru'ollee  cost- 
sharing. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  August  13,  2002.  States  will 
have  imtil  June  16,  2003,  to  bring  all 
aspects  of  their  State  managed  care 
program  (that  is,  contracts,  waivers. 
State  plan  amendments  and  State 
operations)  into  compliance  with  the 
final  rule  provisions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Subparts  A  and  B — Bruce  Johnson,  (410) 
786-0615. 


Subpart  C— Kristin  Fan,  (410)  786-4581. 
Subpart  D — Deborah  Larwood,  (410) 

786-9500. 
Subpart  F— Tim  Roe,  (410)  786-2006. 
Subpart  H— Donna  Schmidt,  (410)  786- 

5532. 
Subpart  /—Tim  Roe,  (410)  786-2006. 
Subpart /—Bruce  Johnson,  (410)  786- 

0615. 

SUPPLEMENTARY  INFORMATION: 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Dociunents,  PO  Box 
371954.  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Dociunents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  caUing  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  dociunent  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Website  address  is  http:// 
www.access.gpo.gov/nara/index.html. 

I.  Background 

A.  General  ■ 

In  1965,  amendments  to  the  Social 
Security  Act  (the  Act)  established  the 
Medicaid  program  as  a  joint  Federal  and 
State  program  for  providing  financial 
assistance  to  individuals  with  low 
incomes  to  enable  them  to  receive 
medical  care.  Under  the  Medicaid 
program,  each  State  establishes  its  own 
eligibility  standards,  benefits  packages, 
payment  rates  and  program 
administration  in  accordance  with 
certain  Federal  statutory  and  regulatory 
requirements.  The  provisions  of  each 
State's  Medicaid  program  are  described 
in  the  State's  Medicaid  "State  plan"  that 
we  must  approve.  In  addition  to 
approving  State  plans  and  monitoring 
States  for  compliance  with  Federal 
Medicaid  laws,  the  Federal  role  also 
includes  providing  matching  funds  to 
State  agencies  to  pay  for  a  portion  of  the 
costs  of  providing  health  care  to 
Medicaid  beneficiaries.  Medicaid 
beneficiaries  typically  include  low- 
income  children  and  their  families, 
pregnant  women,  individuals  age  65 
and  older,  and  individuals  with 
disabilities.  (Throughout  this  preamble. 


we  use  the  term  "beneficiaries"  to  mean 
"individuals  eligible  for  and  receiving 
Medicaid  benefits."  The  term 
"recipients"  in  the  regulations  text  has 
the  same  meaning  as  the  term 
"beneficiary.") 

When  the  Medicaid  program  was 
created,  coverage  typically  was 
provided  through  reimbursements  by 
the  State  agency  to  health  care  providers 
who  submitted  claims  for  payment  after 
they  provided  health  care  services  to 
Medicaid  beneficiaries.  This 
reimbursement  arrangement  is  referred 
to  as  "fee-for-service"  (FFS)  payment. 
Before  1982,  99  percent  of  Medicaid 
beneficiaries  received  Medicaid 
coverage  through  fee-for-service 
arrangements.  Since  1982,  State 
agencies  increasingly  have  provided 
Medicaid  coverage  through  contracts 
with  managed  care  organizations 
(MCOs),  such  as  health  maintenance 
organizations  (HMOs).  Through  these 
contracts  an  MCO  is  paid  a  fixed, 
prospective,  monthly  payment  for  each 
beneficiary  enrolled  with  the  entity  for 
health  coverage.  This  payment  approach 
is  referred  to  as  "capitation." 
Beneficiaries  em-oUed  in  capitated 
MCOs  are  required  to  receive  health 
care  services  provided  under  the  MCO's 
contract,  through  the  MCO  that  receives 
the  capitation  payment.  The  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1981  (Pub.  L.  97-35  enacted  on  August 
13, 1981)  allowed  State  agencies  to 
mandate  that  Medicaid  beneficiaries 
enroll  in  MCOs,  which  increased  the 
use  of  MCOs.  In  most  States,  mandatory 
enrollment  takes  place  for  at  least 
certain  categories  of  beneficiaries.  To 
achieve  this  mandatory  etu^llment, 
before  the  enactment  of  the  Balanced 
Budget  Act  (BBA)  of  1997  (Pub.  L.  105- 
33,  enacted  on  August  5, 1997),  States 
were  required  to  obtain  a  waiver  of  a 
Medicaid  statutory  requirement  for 
beneficiary  "ft^edom  of  choice"  of 
providers.  (State  programs  that  offered 
beneficiaries  volimtary  enrollment  in 
MCOs  do  not  require  these  waivers.)  As 
a  result,  in  1997,  just  before  the  passage 
of  the  BBA,  almost  8.5  million  Medicaid 
beneficiaries,  or  43  percent  of  all 
Medicaid  beneficiaries,  were  enrolled  in 
MCOs  for  a  comprehensive  array  of 
Medicaid  services.  Some  of  these 
beneficiaries  and  additional  Medicaid 
beneficiaries  were  enrolled  in  other 
organizations  that  received  capitated 
payment  for  a  limited  array  of  services^ 
such  as  behavioral  health  or  dental 
services.  These  organizations  that 
receive  capitation  payment  for  a  limited 
array  of  services  are  referred  to  as 
"prepaid  health  plans  (PHPs)." 

while  the  Act  was  further  amended  in 
the  1980s  and  in  1990  to  address  certain 
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aspects  of  Medicaid  managed  care,  the 
BBA  represents  the  first  comprehensive 
revision  to  Federal  statutes  governing 
Medicaid  managed  care  in  over  a 
decade.  In  general.  Chapter  One 
(subtitle  H)  of  the  BBA  significantly 
renovated  the  Medicaid  managed  care 
program  by  modifying  Federal  statute 
to:  (1)  Allow  States  to  mandate  the 
enrollment  of  certain  Medicaid 
beneficiaries  into  MCOs  without  having 
to  first  seek  a  waiver  of  Federal  statutory 
requirements;  (2)  eliminate 
requirements  on  the  composition  of 
enrollment  in  MCOs  that  had  not  been 
proven  to  be  effective;  (3)  apply 
consumer  protections  that  were 


receiving  widespread  acceptance  in  the 
commercial  and  Medicare  marketplaces 
to  Medicaid  beneficiaries;  for  example, 
consumer  information  standards  and 
standards  for  access  to  services;  and  (4) 
apply  the  advances  and  developments 
in  health  care  quality  improvement  that 
are  in  widespread  use  in  the  private 
sector  to  Medicaid  managed  care 
programs.  Specifically,  sections  4701 
through  4710  of  the  BBA  provisions:  (1) 
Reduce  requirements  for  State  agencies 
to  obtain  waivers  to  implement  certain 
managed  care  programs;  (2)  eliminate 
enrollment  composition  requirements 
for  managed  care  contracts;  (3)  increase 
beneficiary  protections  for  enroUees  in 


Medicaid  managed  care  entities;  (4) 
improve  quality  assurance;  (5)  establish 
solvency  standards;  (6)  protect  against 
fi-aud  and  abuse;  (7)  permit  a  period  of 
guaranteed  eligibility  for  Medicaid 
beneficiaries;  and  (8)  improve  certain 
administrative  features  of  State  managed 
care  programs. 

We  have  already  implemented 
provisions  of  the  BBA  that  did  not 
require  regulations.  CMS  provided 
guidance  on  these  provisions  through 
the  issuance  of  State  Medicaid  Director 
letters,  which  are  listed  below.  These 
letters  can  be  found  on  the  CMS  website 
at  www.hcfa.gov/medicaid/letters/. 


State  Medicaid  Director  Letters  on  Managed  Care  Provisions  of  the  BBA 


Section  of  the  Act  issued 

1932(a)(1) 

1932(b)(1)  

1932(d)(2)  

1932(b)(6),      1128B(d)(1),      1124(a)(2)(A),      1932(d)(3), 

1903(i),         1916(a)(2)(D),         1916(b)(2)(D),         arxl 

1903(m)(1)(C). 
1932(a)(1)(B).  1932(a)(3),  and  1903(m)(2)(A)  

1932(c)(2)  and  1903(a)(3)(C)  

1932(a)(4)  

1905(t)  and  1905(a)(25)  

1932(e)  

1932(a)(5)  BBA  Section  4710(a) 

1932(b)(2)  

1932(b)(4)  

1932(d)(1)  .". 

1932(b)(3),  1932(b)(7),  and  1932(b)(5) 

1932(d)(2)  

1902(e)(2)  

BBA  Section  4710(c)  

1932(b)(2)  

1932(b)(2)  

1932(b)  


Subject 

State  Plan  Option  for  Managed  Care 

Specification  of  Benefits  

Marketing  Restrictions  

Miscellaneous  Managed  Care  Provisions  

Definition  of  a  managed  care  entity.  Choice,  Repeal  of 

75/25,  and  Approval  Threshold. 

External  Quality  Review 

Enrollment,  Termination,  and  Default  Assignment 

PCCM  Services  Without  Waiver 

Sanctions  for  Noncompliance 

Provision  of  Information  &  Effective  Dates 

Emergency  Services 

Grievance  Procedures 

Debarred  Individuals 

Enrollee-Provider  Communications,  Antidiscrimination  of 

Providers,  and  Adequate  Capacity. 

Effective  Date  of  Mari<eting  Restrictions  

Guaranteed  Eligibility  

Application  to  Waivers  

Pmdent  Layperson  Standard 

Post-Stabilization  Services  

Emergency  Services 


Date 


December  17,  1997. 
December  17,  1997. 
December  30,  1997. 
December  30,  1997. 


January  14,  1998. 


January  20, 
January  21 , 
January  21 , 
Febmary  20 
February  20 
February  20 
February  20 
February  20 
February  20 


1998. 
1998. 
1998. 

1998. 

1998. 

1998. 

1998. 

1998. 

1998. 


Febmary  20,  1998. 
March  23,  1998. 
March  25,  1998. 
May  6,  1998. 
Augusts.  1998. 
April  18,  2000. 


B.  Statutory  Basis 

Section  4701  of  the  BBA  enacted 
section  1932  of  the  Act,  changes 
terminology  in  title  XIX  of  the  Act  (most 
significantly,  the  BBA  uses  the  term 
"managed  care  organization"  to  refer  to 
entities  previously  labeled  "health 
maintenance  organizations",  and 
amends  section  1903(m)  to  require  that 
MCOs  and  MCO  contracts  comply  with 
applicable  requirements  in  newly  added 
section  1932  of  the  Act.  Among  other 
things,  section  1932  of  the  Act  permits 
States  to  require  most  groups  of 
Medicaid  beneficiaries  to  enroll  in 
managed  care  arrangements  without 
waiver  authority  granted  under  section 
1915(b)  or  1115(a)  of  the  Act.  Under  the 
statute  before  the  BBA,  a  State  agency 
was  required  to  obtain  Federal  authority 
to  waive  beneficiary  fi-ee  choice  of 
providers  in  order  to  restrict  their 


coverage  to  managed  care  arrangements. 
Section  1932  also  defines  the  term 
"managed  care  entity"  (MCE)  to  include 
MCOs  and  primary  care  case  managers 
(PCCMs);  establishes  new  requirements 
for  managed  care  enrollment  and  choice 
of  coverage;  and  requires  MCEs  and 
State  agencies  to  provide  specified 
information  to  enroUees  and  potential 
enrollees. 

Section  4702  of  the  BBA  amended 
section  1905  of  the  Act  to  provide  for 
States  to  contract  with  primary  care  case 
managers  without  waiver  authority. 
Instead,  primary  care  case  management 
services  may  be  made  available  under  a 
State's  Medicaid  plan  as  an  optional 
service. 

Section  4703  of  the  BBA  eliminated  a 
former  statutory  requirement  that  no 
more  than  75  percent  of  the  enrollees  in 
an  MCO  be  Medicaid  or  Medicare 
beneAciaries. 


Section  4704  of  the  BBA  created 
section  1932(b)  of  the  Act  to  add 
increased  protections  for  those  enrolled 
in  managed  care  arrangements.  These 
protections  include,  the  application  of  a 
"prudent  layperson's"  standard  to 
determine  whether  emergency  room  use 
by  a  beneficiary  was  appropriate; 
criteria  for  showing  adequate  capacity 
and  services;  grievance  procedures;  and 
protections  for  enrollees  against  liability 
for  payment  of  an  organization's  or 
provider's  debts  in  the  case  of 
insolvency. 

Section  4705  of  the  BBA  created 
section  1932(c)  of  the  Act,  which 
requires  States  to  develop  and 
implement  quality  assessment  and 
improvement  strategies  for  their 
managed  care  arrangements  and  to 
provide  for  external,  independent 
review  of  manag^d  care  activities. 
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Section  4706  of  the  BBA  provided 
that,  with  limited  exceptions,  an  MCO 
must  meet  the  same  solvency  standards 
set  by  States  for  private  HMOs,  or 
otherwise  be  licensed  or  certified  by  the 
State  as  a  risk-bearing  entity. 

Section  4707  of  the  BBA  enacted 
section  1932(d)  of  the  Act  to  add 
protections  against  fraud  and  abuse, 
such  as  restrictions  on  marketing  and 
sanctions  for  noncompliance. 

Section  4708  of  the  BBA  added  a 
number  of  provisions  to  the  Act  to 
improve  the  administration  of  managed 
care  arrangements.  These  include, 
provisions  raising  the  threshold  value  of 
managed  care  contracts  that  require  the 
Secretary's  prior  approval,  and 
permitting  the  same  copajrments  in 
MCOs  as  apply  to  fee-for-service 
arrangements. 

Section  4709  of  the  BBA  allows  States 
the  option  to  provide  6  months  of 
guaranteed  eligibility  for  all  individuals 
enrolled  in  an  MCE.  Section  4710  of  the 
BBA  specifies  the  effective  dates  for  all 
the  provisions  identified  in  sections 
4701  through  4709  of  the  BBA,  and 
specifies  that  these  provisions  do  not 
apply  to  the  extent  they  are  inconsistent 
with  the  terms  and  conditions  of 
waivers  under  section  1915(b)  or  section 
1115  of  the  Act. 

C.  Federal  Register  Publications 

On  September  29, 1998,  we  published 
in  the  Federal  Register  (63  FR  52022)  a 
proposed  rule  to  implement  the  above 
provisions  of  the  BBA.  In  that  1998 
proposed  rule,  we  also  proposed  to 
strengthen  regulatory  requirements  of 
PHPs  by  incorporating  regulatory 
requirements  that  would  otherwise 
apply  only  to  MCOs.  We  received  over 
300  comments  on  the  1998  proposed 
rule.  The  comments  were  extensive  and 
generally  addressed  all  sections  of  that 
proposed  rule.  On  January  19,  2001,  we 
published  in  the  Federal  Register  (66 
FR  6228)  a  final  rule  with  comment 
period  that  summarized,  and  responded 
to  the  public  conunents  we  received  on 
the  proposed  rule.  It  also  contained 
additional  provisions  not  included  in 
the  1998  proposed  rule.  Among  these 
were  revisions  eliminating  the  existing 
"upper  payment  limit"  (UPL)  on  risk 
capitation  payments  in  §  447.361,  and 
replacing  this  limit  with  provisions  in 
§  438.6(c)  setting  forth  requirements 
designed  to  ensure  that  rates  were 
actuarially  sound.  We  invited  comments 
only  on  these  last  two  changes. 

In  a  Federal  Register  notice  (66  FR 
11546)  published  on  February  26,  2001, 
we  announced  a  60-day  delay  in  the 
effective  date  of  the  January  19,  2001 
final  rule  with  comment  period.  This 
60-day  delay  postponed  the  effective 


date  of  the  rule  imtil  June  18,  2001.  This 
delay  in  effective  date  was  necessary  to 
give  Department  officials  the 
opportunity  for  further  review  and 
consideration  of  the  new  regulations. 
During  that  review,  we  heard  fi-om  key 
stakeholders  in  the  Medicaid  managed 
care  program,  including  States, 
advocates  for  beneficiaries,  and  provider 
organizations.  These  parties  expressed 
strong  (sometimes  opposing)  views 
about  the  regulation.  In  particular, 
concerns  were  expressed  about  the 
revisions  based  on  public  comments  we 
received  on  the  proposed  rule.  Other 
commenters  raised  concerns  about  how 
we  chose  to  implement  those  provisions 
in  the  final  rule  without  further 
opportunity  for  public  comment. 

As  a  result  of  these  comments,  on 
June  18,  2001,  we  published  a  final  rule 
in  the  Federal  Register  that  further 
delayed  the  effective  date  of  the  January 
19,  2001  final  rule  with  comment  period 
an  additional  60  days,  from  June  18, 
2001  until  August  17.  2001,  (66  FR 
32776)  for  further  review  and 
consideration  on  the  most  appropriate 
way  to  address  the  concerns  expressed 
by  key  stakeholders.  In  response  to 
these  concerns,  on  August  20,  2001  we 
published  a  new  proposed  rule  in  the 
Federal  Register.  In  addition,  in  order  to 
give  us  the  time  to  consider  the  public 
comments  and  take  final  action  on  the 
new  proposed  rule,  we  also  published 
in  the  August  17,  2001  Federal  Register 
an  interim  final  rule  with  comment 
period  that  further  delayed  until  August 
16,  2002,  the  effective  date  of  the 
January  2001  final  rule  with  comment 
period. 

The  new  proposed  rule  was  published 
to  address  the  concerns  that  were 
expressed  to  the  Department  during  our 
review.  After  careful  consideration,  we 
decided  the  best  approach  was  to  make 
some  modifications  to  the  January  19, 
2001  final  rule  and  republish  it  as  a 
proposed  rule.  This  would  enable  the 
public  the  opportimity  to  comment  on 
all  of  the  provisions  and  revisions. 

In  developing  the  proposed  rule,  we 
were  guided  by  several  considerations. 
First,  we  gave  serious  attention  to  all  the 
concerns  that  were  communicated  to  us. 
Second,  we  tried  to  discern  when  a 
difference  of  opinion  represented 
different  goals  or  different  methods  of 
achieving  the  same  goals.  Finally,  we 
believed  that  all  commenters  expressed 
the  same  goal,  namely:  Strong,  viable, 
Medicaid  managed  care  programs  that 
deliver  high  quality  health  care  to 
Medicaid  beneficiaries.  We  note  that  we 
have  published  elsewhere  in  this 
Federal  Register  a  final  rule 
.  withdrawing  the  January  19,  2001  final 
rule  with  comment  period. 


We  have  drafted  the  provisions  of  this 
final  rule  in  full  recognition  of  the 
statutorily  designed  structure  of  the    . 
Medicaid  program  as  a  Federal-State 
partnership.  States  are  assigned  the 
responsibility  of  designing  their  State 
programs,  and  typically  do  so 
addressing  local,  as  well  as  State  needs. 
We  have  drafted  this  final  rule  to 
recognize  the  responsibilities  of  the 
States  and  the  need  to  employ  different 
approaches  to  achieving  the  same  goal 
within  their  varying  State  marketplaces 
and  health  care  delivery  systems. 

Finally,  we  appreciate  that  new 
advances  and  findings  in  health  care, 
health  care  quality  assessment  and 
improvement,  and  health  services 
research  unfold  on  an  almost  daily 
basis.  In  many  instances.  States  have 
been  at  the  forefront  of  implementing 
these  new  developments  and 
innovations.  We  have  sought  to 
standardize,  through  regulation,  those 
practices  that  have  been  found  to  be 
necessary  to  the  delivery  of  high  quality 
health  care.  We  simultaneously  have 
sought  to  continue  to  allow  States,  in 
consultation  with  their  State  and  local  * 
partners  and  customers  (beneficiaries), 
to  determine  the  best  approach  to 
implementing  their  managed  care 
program  when  there  is  an  absence  of 
clear  evidence  about  the  superiority  of 
a  given  approach. 

Overall,  we  recognize  the  great 
diversity  and  sometimes  "special 
needs"  of  Medicaid  beneficiaries.  While 
the  greatest  numbers  (54  percent)  of 
Medicaid  beneficiaries  are  children,  11 
percent  are  age  65  or  older.  Medicaid 
also  serves  as  a  significant  soiure  of 
health  care  for  individuals  with 
disabilities  and  conditions  that  place 
them  at  risk  of  developing  disabilities. 
In  1997,  more  than  6  million  children 
and  adults  were  eligible  for  Medicaid  on 
the  basis  of  a  physical,  mental,  or 
cognitive  disability.  The  Medicaid 
program  insures  more  than  half  of  all 
people  with  Acquired  Immune 
Deficiency  Syndrome  (AIDS)  in  this 
country  and  up  to  90  percent  of  children 
with  AIDS.  Medicaid  also  is  a 
significant  source  of  health  care 
coverage  for  individuals  with  serious 
and  persistent  mental  illness,  and 
children  in  foster  care.  Our  report  to  the 
Congress,  "Safeguards  for  Individuals 
with  Special  Health  Care  Needs 
Enrolled  in  Medicaid  Managed  Care" 
(November  6,  2000),  summarized 
existing  evidence  on  effective  practices 
in  caring  for  individuals  with  special 
health  care  needs. 

The  regulations  in  this  final  rule  are 
mostly  set  forth  as  new  provisions  in 
part  438.  All  new  managed  care 
regulations  created  under  the  authority 
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of  the  BBA,  other  sections  of  existing 
Medicaid  regulations  pertaining  to 
managed  care,  and  appropriate  cross 
references  will  appear  in  this  new  part. 
By  creating  this  new  part,  we  aim  to 
help  users  of  the  regulations  to  better 
understand  the  overall  regulatory 
framework  for  managed  care. 

D.  Overview  of  Medicaid  Managed  Care 

Medicaid  managed  care  programs 
have  been  in  existence  almost  since  the 
inception  of  the  Medicaid  program  in 
1965.  In  New  York  State,  Medicaid 
beneficiaries  were  enrolled  in  the 
Health  Insurance  Plan  of  Greater  New 
York  beginning  in  1967.  The  State  of 
Washington  began  contracting  with 
Group  Health  of  Puget  Sound  in  1970, 
and.  by  1972,  various  regional 
operations  of  Kaiser-Permanente  served 
Medicaid  beneficiaries  in  three  different 
States.  Initially,  there  were  no  statutory 
or  regulatory  provisions  specifically 
addressing  the  use  of  managed  care  by 
State  agencies. 

As  a  result  of  the  increasing  use  of 
managed  care  in  Medicaid,  Medicare 
and  the  private  sector,  statutory 
provisions  and  regulations  have  since 
been  adopted  to  specifically  address 
Medicaid  managed  care.  In  1976,  the 
Health  Maintenance  Organization  Act 
put  forth  the  first  specific  Federal 
requirements  for  Medicaid  contracts 
with  HMOs  or  comparable 
organizations,  by  essentially  requiring, 
with  some  exceptions,  that  contracts 
with  entities  to  provide 
"comprehensive"  specified  services,  be 
entered  into  only  with  Federally 
qualified  HMOs.  By  1981,  little  more 
than  1  percent  of  Medicaid  beneficiaries 
were  enrolled  in  managed  care.  Further 
legislative  and  regulatory  changes  made 
in  1981  and  1982  made  possible  more 
widespread  use  of  managed  care  by 
State  agencies  but  were  also 
accompanied  by  increased  requirements 
in  some  areas  (For  example.  OBRA  1981 
required  that  Medicaid  enroUees  be 
allowed  to  voluntarily  disenroll  without 
cause  from  HMOs.  This  was 
subsequently  amended  to  permit  a  6- 
month  lock-in  for  individuals  enrolled 
in  federally  qualified  HMOs.)  Until  the 
enactment  of  the  BBA,  modification  of 
the  statutes  and  regulations  governing 
Medicaid  managed  care  after  OBRA 
1981  and  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
(Pub.  L.  97-248.  enacted  on  September 
3. 1982)  has  occurred  in  a  piecemeal 
manner.  The  BBA  represents  the  first 
major  revision  of  the  statutes  governing 
Medicaid  managed  care  in  over  a 
decade. 

The  period  from  1981  to  the'present 
has  seen  significant  changes  in 


Medicaid  managed  care  programs. 
While  only  approximately  250.000 
Medicaid  beneficiaries  were  enrolled  in 
managed  care  in  1981,  by  1997  this 
number  had  increased  to  over  15 
million.  As  of  June  2000.  approximately 
56  percent  of  the  entire  Medicaid 
population  received  at  least  some 
services  through  an  MCO,  PHP,  or  a 
primary  care  case  management 
.arrangement.  In  the  last  decade,  a 
number  of  studies  and  reports  have 
documented  that  State  agencies  need 
both  flexibility  and  assistance  to 
implement  new  approaches  and  tools  to 
effectively  administer  their  contracts 
with  MCOs.  A  1997  General  Accounting 
Office  Report  entitled,  "Medicaid 
Managed  Care — Challenge  of  Holding 
Plans  Accountable  Requires  Greater 
State  Effort,"  indicated  the  need  for 
priority  attention  to  beneficiary 
information  and  education,  and  access 
to  care  and  quality  monitoring. 

As  noted  above,  Medicaid  managed 
care  contracts  were  originally  entered 
into  by  some  State  agencies  without  any 
specific  statutory  provision  for  these 
arrangements.  When  the  Congress  acted 
to  regulate  managed  care  arrangements, 
it  limited  the  applicability  of  these 
statutory  requirements  to  contracts  that 
were  comprehensive  in  the  services  they 
covered. 

Specifically,  the  statutory 
requirements  enacted  by  the  Congress  in 
section  1903(m)  of  the  Act  have  always 
applied  to  contracts  for  inpatient 
services  plus  any  one  of  the  other 
services  specified  in  section 
1903(m)(2)(A)  of  the  Act,  or  for  any 
three  of  the  non-inpatient  services 
specified  in  section  1903(m)(2)(A)  of  the 
Act.  Managed  care  contracts  that  were 
less  than  comprehensive  remained 
exempt  from  all  statutory  managed  care 
requirements.  In  recognition  of  this  fact, 
we  have  in  the  past  exercised  our 
authority  under  section  1902(a)(4)  of  the 
Act  to  specify  "methods  of 
administration"  that  were  "necessary 
for  proper  and  efficient  administration" 
to  impose  regulatory  requirements  on 
entities  that  were  exempt  from  the 
statutory  requirements  in  section 
1903(m),  either  because  they  provided 
less  than  comprehensive  services  or 
because  they  were  specifically 
exempted  by  the  Congress  from- 
complying  vdth  section  1903(m) 
requirements.  These  entities  were  called 
"prepaid  health  plans,"  or  "PHPs." 

The  regulatory  requirements  we 
applied  to  PHPs  were  not  as  stringent  in 
many  areas  as  those  under  section 
1903(m).  For  example,  while  PHPs  were 
subject  to  an  enrollment  composition 
requirement  like  comprehensive  HMO 
contractors,  the  PHP  enrollment 


composition  requirement  could  be 
waived  by  the  State  for  "good  cause." 
PHPs  also  were  not  subject  to  the 
section  1903(m)  requirement  that 
beneficiaries  have  the  right  to  disenroll 
without  cause  at  any  time,  and 
beneficiaries  enrolled  in  PHPs  thus 
could  have  their  ability  to  disenroll 
restricted  under  section  1915(b)  waiver 
authority,  (where  the  right  to  disenroll 
required  under  section  1903(m)  could 
not  be  waived). 

In  part,  because  of  the  less  stringent 
requirements  that  applied  to  PHPs,  there 
has  been  a  substantial  growth  in  PHP 
enrollment.  Some  of  these  PHPs  are 
single  service  managed  care  plans  (for 
example,  behavioral  health  plans)  and 
their  enroUees  are  also  enrolled  in  other 
managed  care  plans  for  their  routine 
primary  and  acute  care.  Other  PHPs, 
such  as  the  Health  Insurance  Plan  (HIP) 
of  New  York,  provide  a  full  range  of 
services,  but  were  exempted  by  the 
Congress  from  the  requirements  in 
section  1903(m)  of  the  Act.  As  discussed 
more  fully  below,  certain  PHPs  are 
required  to  meet  most  of  the  provisions 
that  apply  to  MCOs. 

Concurrent  with  the  increasing  size 
of,  and  need  for,  stronger  Medicaid 
managed  care  programs,  over  the  last 
decade  we  have  been  developing 
improved  tools,  techniques,  and 
strategies  that  State  agencies  can  use  to 
strengthen  their  managed  care  programs. 
In  1991 ,  we  began  the  Quality 
Assurance  Reform  Initiative  (QARI)  to 
provide  technical  assistance  tools  and 
assistance  to  State  agencies.  In  1993,  we 
produced  a  QARJ  guide  entitled.  "A 
Health  Care  Quality  Improvement 
System  for  Medicaid  Managed  Care — A 
Guide  for  States,"  which  contained  four 
areas  of  guidance  for  States:  (1)  A 
framework  for  quality  improvement 
systems  for  Medicaid  managed  care 
programs;  (2)  guidelines  for  internal 
quality  assurance  programs  of  Medicaid 
HMOs  and  PHPs;  (3)  guidelines  for 
clinical  and  hedth  services  focus  areas 
and  use  of  quality  indicators  and 
clinical  practice  guidelines;  and  (4) 
guidelines  for  the  conduct  of  external 
quality  reviews  conducted  under 
section  1902(a)(30)(C)  of  the  Act.  In 
1995.  we  worked  collaboratively  with 
the  National  Committee  for  Quality 
Assurance  (NCQA)  and  the  American 
Public  Human  Services  Association  to 
produce  a  Medicaid  version  of  the 
Health  Plan  Employer  Data  and 
Information  Set  (HEDIS).  HEDIS  is  a 
standardized  quality  performance 
measurement  system  used  by  private 
sector  purchasers  of  managed  care 
services,  which  we  modified  for  use  by 
State  agencies.  We  contracted  with 
NCQA  to  develop  "Health  Care  Quality 
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Improvement  Studies  in  Managed  Care 
Settings:  Design  and  Assessment — A 
Guide  for  State  Medicaid  Agencies", 

In  1996,  we  undertook  the  Quality 
Improvement  System  for  Managed  Care 
(QISMC)  initiative  to  accomplish  several 
goals:  (1)  To  update  the  1993  QARI 
guidelines;  (2)  to  develop  coordinated 
Medicare  and  Medicaid  quality 
standards  that  would  reduce  duplicative 
or  conflicting  efforts;  (3)  to  make  the 
most  efficient  and  effective  use  of  recent 
developments  in  the  art  and  science  of 
quality  measurement,  while  allowing 
sufficient  flexibility  to  incorporate 
.  developments  in  this  rapidly  evolving 
discipline;  and  (4)  to  assist  the  Federal 
government  and  State  agencies  in 
becoming  more  effective  "value-based" 
purchasers  of  health  care  for  vulnerable 
populations.  In  developing  QISMC,  we 
worked  with  representatives  from,  and 
with  tools  developed  by,  health  plans. 
State  agencies,  advocacy  organizations, 
and  experts  in  quality  measurement  and 
improvement  such  as  the  NCQA,  the 
Foundation  for  Accountability  (FACCT) 
and  the  Joint  Commission  on  the 
Accreditation  of  Healthcare 
Organizations.  With  the  assistance  of 
the  experts  and  their  products,  we 
identified  the  approaches,  tools,  and 
techniques  that  we  believed  would  most 
effectively  measure  and  improve  health 
care  quality  in  managed  care.  The 
quality  assurance  provisions  of  this  final 
rule  espouse  the  same  philosophy  and 
goals  for  performance  improvement  as 
are  reflected  in  QISMC,  but  have  been 
modified  based  on  recent  developments 
in  Medicaid,  managed  care,  and  quality 
assessment  and  improvement.  For 
example,  QISMC  was  written  before  our 
repdrt  to  the  Congress  addressing 
individuals  with  special  health  care 
needs. 

In  1997,  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  (now,  the 
Agency  for  Healthcare  Research  and 
Quality)  produced  a  set  of  consumer 
survey  instruments  and  measurement 
tools  under  the  auspices  of  the 
Consumer  Assessment  of  Health  Plan 
Study  (CAHPS).  The  CAHPS 
instruments  include  measures  and  tools 
specifically  designed  for  use  by  State 
agencies.  Also  in  1997,  the  George 
Washington  University  Center  for 
Health  Policy  Research  published  a 
compendium  of  provisions  of  State 
contracts  with  Medicaid  managed  care 
organizations.  This  nationwide  study  of 
Medicaid  managed  care  contracts  has 
provided  valuable  information  that  can 
be  used  by  all  State  agencies  in  the 
design  and  management  of  their 
managed  care  contracts. 

More  recently,  in  1999,  we  produced 
a  technical  assistance  manual  for  State 


agencies  entitled.  "Writing and 
Designing  Print  Materials  for 
Beneficiaries:  A  Guide  for  State 
Medicaid  Agencies."  This  technical 
assistance  tool  for  States  was  in  direct 
response  to  the  BBA  statutory 
provisions  calling  for  dissemination  of 
information  to  Medicaid  beneficiaries.  A 
contract  with  FACCT  produced  a 
manual  describing  valid  and  reliable 
tools  that  State  agencies  can  use  to 
identify  children  and  adults  with 
special  health  care  needs.  In  addition,  a 
contract  with  the  Center  for  Health 
Program  Development  and  Management 
at  the  University  of  Maryland  Baltimore 
County  will  develop  a  guidance  manual 
for  States  that  will  describe  various 
approaches  to  using  health  status-based 
risk  adjustment  in  making  payments  to 
MCOs. 

These  and  other  tools  we  have  in 
planning  stages  can  be  applied  to  the 
efforts  of  State  agencies  to  become  even 
more  effective  in  purchasing  managed 
care  services  for  Medicaid  beneficiaries. 
This  final  rule  provides  an  opportunity 
to  clarify  for  MCOs,  beneficiaries,  and 
State  agencies,  how  these  advances  in 
the  management  and  oversight  of  health 
care  can  be  applied  to  Medicaid 
managed  care  programs. 

Through  these  regulations,  we 
promote  uniform  national  application  of 
knowledge  and  best  practices  learned 
from  these  initiatives.  While  we 
promote  uniform  best  practice,  the 
Medicaid  statute  has  always  given  State 
agencies  latitude  to  design  their 
Medicaid  programs,  as  long  as  they  meet 
certain  minimum  Federal  standards. 
Current  Federal  requirements  in  the 
Medicaid  managed  care  area  are 
imposed  either  as  conditions  for  Federal 
matching  funds  to  support  contracts 
with  MCOs,  as  conditions  for  receiving 
a  waiver  of  freedom  of  choice  under 
section  1915(b)  of  the  Act,  or  as 
conditions  for  falling  within  the  section 
1932  exception  to  the  freedom  of  choice 
requirement  in  section  1902(a)(23)  of 
the  Act.  In  the  first  case,  failure  to 
comply  with  section  1932  requirements 
could  result  in  a  disallowance  of 
Federal  financial  participation  (FFP)  in 
contract  payments.  In  the  latter  two 
cases,  if  the  State  fails  to  meet 
conditions  for  the  section  1932 
exception  to  the  freedom-of-choice 
requirement  in  section  1902(a)(23),  or 
has  its  section  1915(b)  waiver 
nonrenewed  or  terminated  for  a  failure 
to  meet  waiver  conditions,  the  State 
agency  would  be  out  of  compliance  with 
the  freedom  of  choice  requirement  in 
section  1902(a)(23),"and  the  State 
agency  would  be  subject  to  a 
compliance  enforcement  action  under 
section  1904  of  the  Act. 


Because  the  Medicaid  program  is  a 
State-administered  program  subject  to 
Federal  guidance  and  rules,  Medicaid 
regulations  do  not  generally  adopt  the 
same  approach  to  regulating  managed 
care  organizations  as  Federal  Medicare 
regulations.  Instead,  Medicaid  rules 
generally  regulate  State  agencies  and 
place  requirements  on  their  contracts 
with  managed  care  organizations  or 
managed  care  programs.  This  final  rule 
adopts  this  direction  in  implementing 
the  new  requirements  in  the  BBA. 

Section  4710(c)  of  the  BBA  provided 
for  a  time-limited  exemption  from  the 
requirements  in  sections  4701  through 
4710  for  approved  waiver  programs  or 
demonstration  projects  under  the 
authority  of  sections  1115  or  1915(b)  of 
the  Act.  Specifically,  the  BBA  in  section 
4710(c)  provided  that  none  of  the 
provisions  contained  in  sections  4701 
through  4710  would  affect  the  terms  and 
conditions  of  any  approved  section 
1915(b)  waiver  or  demonstration  project 
under  section  1115,  as  the  waiver  or 
demonstration  project  was  in  effect  on 
the  date  of  the  enactment  of  the  BBA 
(that  is,  August  5,  1997.)  We  interpreted 
this  "grandfather  provision"  to  apply 
only  for  the  period  for  which  the  waiver 
or  demonstration  project  was  approved 
as  of  August  5, 1997.  Thus,  at  the 
expiration  of  any  2-year  waiver  period 
under  section  1915(b),  or  at  the  end  of 
the  period  for  which  a  demonstration 
project  was  approved  under  section 
1115,  the  grandfather  provision  in 
section  4710(c)  would  no  longer  apply. 

In  general,  during  the  period 
approved  as  of  August  5, 1997,  any 
provision  of  a  State's  approved  section 
1115  or  section  1915(b)  waiver  program 
that  was  specifically  addressed  in  the 
State's  waiver  proposal,  statutory 
waivers,  special  terms  and  conditions, 
operational  protocol,  or  other  official 
State  policy  or  procedures  approved  by 
us,  was  not  affected  by  the  BBA 
provisions,  even  if  it  differed  frtim  the 
BBA  managed  care  requirements.  As 
long  as  the  BBA  provisions  were 
addressed  in  the  State's  approved 
waiver  materials,  no  determination 
needed  to  be  made  as  to  whether  the 
State's  policy  or  procedures  meet  or 
exceeded  the  BBA  requirements.  If  the 
BBA  provisions  were  not  addressed,  the 
State  was  required  to  meet  the  BBA 
requirements,  except  as  specified  below 
for  newly  submitted  or  amended 
waivers. 

As  noted  above,  under  our 
interpretation,  the  exemption  from  the 
BBA  requirements  applied  to  section 
1915(b)  waiver  programs  only  until  the 
date  that  the  waiver  authority  approved 
or  in  effect  as  of  August  5. 1997  expired, 
which  in  all  cases  occurred  no  later  than 
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1999.  As  of  the  date  of  the  two  year 
section  1915(b)  waiver  period  approved 
on  August  5, 1997  expired,  the  State 
was  required  to  comply  with  all  BBA 
requirements  that  in  effect. 

In  the  case  of  section  1115 
demonstrations,  while  the  "grandfather" 
provision  in  section  4710(c)  only 
applies  until  the  end  of  the  period  for 
which  the  demonstration  project  was 
approved  as  of  August  5, 1997,  if  the 
demonstration  project  has  been 
extended  under  the  provisions  in 
section  1115(e)  of  the  Act,  existing 
terms  and  conditions  inconsistent  with 
BBA  requirements  are  extended  for 
three  years,  nullifying  the  effect  of  the 
"expiration"  of  the  grandfather 
provision  in  section  4710(c).  Therefore, 
any  exemptions  from  the  BBA 
requirements  to  which  these  programs 
were  entitled  imder  the  "grandfather 
provision"  may  continue  during  the 
period  of  the  extended  waiver  authority. 

The  Medicare,  Medicaid,  and  State 
Child  Health  Insurance  Program 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA),  enacted  on 
December  21,  2000  (Pub.  L.  106-554) 
provided  for  additional  extensions  of 
section  1115  health  care  reform 
demonstrations,  but  did  not  include 
language  extending  the  same  terms  and 
conditions  through  this  period.  Thus, 
we  conclude  that  provisions  of  the  BBA 
would  apply  to  the  demonstrations  in 
these  extension  periods  under  BIPA  as 
well  as  all  other  demonstrations  in 
extensions  under  any  authority  other 
than  section  1115(e)(2),  unless  the 
Secretary  uses  his  discretionary 
authority  to  waive  the  requirements. 

For  newly  submitted  or  amended 
section  1915(b)  or  section  1115  waivers, 
the  Secretary  retains  the  discretionary 
authority  to  waive  the  BBA  managed 
care  provisions.  Generally,  waivers  are 
granted  that  allow  States  some 
flexibility  in  operating  their  Medicaid 
programs,  while  promoting  the  proper 
and  efficient  administration  of  a  State's 
plan.  In  particular,  for  the  BBA 
provisions  related  to  increased 
beneficiary  protections  and  quality 
assurance  standards,  we  anticipate  that 
the  BBA  provisions  would  apply  unless 
a  State  can  demonstrate  that  a  waiver 
program  beneficiary  protection  or 
quality  standard  would  equal  or  exceed 
the  BBA  requirement. 

n.  Provisions  of  the  Proposed  Rule  and 
Analysis  of  and  Response  to  Public 
Comments 

We  received  comments  bom  387 
States,  national  and  State  organizations, 
health  plans,  advocacy  groups  and  other 
individuals  on  the  August  20,  2001 
proposed  rule.  The  comments  were 


extensive  and  generally  pertained  to  the 
new  rate-setting  provisions,  the  quality 
requirements  and  the  grievance  system 
requirements  contained  in  the  proposed 
rule.  We  carefully  reviewed  all  of  the 
comments  and  revisited  the  policies 
contained  in  the  proposed  rule  that 
related  to  the  comments.  This  final  rule 
responds  to  these  comments.  In  the 
following  discussion,  we  present  a 
summary  of  the  proposed  provisions 
and  our  responses  to  the  public 
comments. 

In  the  proposed  nde,  we  set  forth  the 
new  organizational  format  for  part  438 
as  follows: 

Subpart  A — General  Provisions 
Subpart  B — State  Responsibilities 
Subpart  C — Enrollee  Rights  and 

Protections 
Subpart  D — Quality  Assessment  and 

Performance  Improvement 
Subpart  E — (Reserved] 
Subpart  F — Grievance  System 
Subpart  G  [Reserved] 
Subpart  H — Certifications  and  Program 

Integrity 
Subpart  I — Sanctions 
Subpart  J — Conditions  for  Federal 

Financial  Participation 

A.  General  Provisions  (Subpart  A) 

1.  Basis  and  Scope.  (Proposed  §438.1) 

Section  438.1  of  the  proposed 
regiUation  set  forth  the  basis  and  scope 
of  part  438  including  the  fact  that 
regulations  in  this  part  implement 
authority  in  sections  1902(a)(4), 
1903(m),  1905(t),  and  1932  of  the  Act. 
Proposed  §438.1  also  briefly  described 
these  statutory  provisions. 

2.  Definitions  (Proposed  §§400.203, 
438.2,  430.5) 

Sections  400.203.  438.2  and  430.5  of 
the  proposed  rule  included  definitions 
of  terms  that  would  apply  for  purposes 
of  proposed  part  438.  In  reviewing  the 
definitions  in  this  section  of  the 
proposed  rule,  we  recognized  that  the 
current  definition  of  health  insuring 
organization  (HIO)  is  confusing,  and  not 
useful  to  the  reader.  The  ciurent 
definition  encompasses  entities  that  also 
meet  the  definition  of  managed  care 
organization  (MCO),  and  are  subject  to 
MCO  requirements.  This  is  because  the 
language  in  section  1903(m)(2)(A) 
contemplates  that  there  would  be  HIOs 
that  are  subject  to  the  requirements  in 
that  section,  including  the  requirement 
that  the  HIO  meet  the  definition  of 
MCO.  (The  introductory  clause  to  the 
requirements  in  section  1903(m)(2)(A) 
includes  the  parenthetical  "including  a 
health  insuring  organization.") 

This  language  dates  to  a  time  when 
HIOs  that  arranged  for  care  were  exempt 


from  the  MCO  requirements  in  section 
1903(m)(2)(A).  Specifically,  the 
language  was  added  in  1985  legislation 
(the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA)) 
that  "grandfathered"  this  exemption  for 
HIOs  operating  before  January  1, 1986. 
The  parenthetical  language  was 
designed  to  make  clear  that  other 
"HIOs"  would  be  subject  to 
1903(m)(2)(A)  requirements.  Because 
one  of  the  requirements  of  section 
1903(m)(2)(A)  is  meeting  the  definition 
of  MCO,  any  entity  in  this  latter 
category  would  be  covered  by  references 
in  the  regulations  to  MCOs.  Thus,  the 
term  HIO  has  no  legal  significance  for 
these  entities.  The  term  HIO  is  only 
relevant  insofar  as  an  exemption  from 
section  1903(m)(2)(A)  uses  this  term  to 
refer  to  the  exempt  entity. 

In  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  90),  the  Congress 
again  used  the  term  HIO,  in  exempting 
certain  county-operated  entities  in 
California  from  section  1903(m)(2)(A) 
requirements.  After  these  amendments, 
the  term  HIO  is  only  legally  relevant  for 
purposes  of  identifying  this  new  group 
of  exempt  entities,  and  the  entities 
grandfathered  in  COBRA.  For  this 
reason,  and  to  avoid  confusion,  in  this 
final  rule,  we  are  changing  the 
definition  of  HIO  to  refer  only  to  these 
section  1903(m)(2)(A)-exempt  entities 
for  which  the  term  has  continuing  legal 
relevance.  This  change  has  no  effect  on 
any  entities'  rights  or  obligations. 

Also  among  these  definitions  are  new 
definitions  of  a  "Prepaid  Inpatient 
Health  Plan"  (PIHP)  and  a  "Prepaid 
Ambulatory  Healtii  Plan"  (PAHP). 
These  new  definitions  divide  the 
definition  of  "Prepaid  Health  Plan" 
(PHP)  in  die  January  19,  2001  final  rule 
into  two  subcategories  of  PHPs,  to 
which  different  regulatory  requirements 
would  apply  in  this  final  rule.  PIHPs  are 
entities  that  provide  some  inpatient 
services,  and  would  be  subject  to  more 
requirements  than  PAHPs,  which  do  not 
provide  inpatient  services.  We  received 
the  following  comments  on  the 
proposed  definitions  in  the  proposed 
rule,  including  the  new  proposed 
definitions  of  PIHP  and  PAHP. 

Comment:  One  conunenter  expressed 
concern  that  the  proposed  definition  of 
"provider"  included  in  §  400.203 
encompasses  all  entities  and  individuals 
engaged  in,  or  arranging  for,  the  delivery 
of  a  medical  service  in  a  managed  care 
delivery  system.  The  commenter 
believed  that  this  broad  definition 
creates  a  problem  when  applied  in 
proposed  §  438.214(b),  which  requires 
the  credentialing  of  providers  who 
participate  with  an  MCO  or  PIHP.  The 
commenter  contended  that  including  all 


Federal  Register / Vol.  67,  No.  115 /Friday.  June  14.  2002 /Rules  and  Regulations 


40995 


ancillary  and  non-licensed  providers 
under  this  credentialing  requirement 
goes  far  beyond  ciurent  industry 
standards  that  apply  only  to  licensed 
health  professionals  such  as  physicians, 
psychologists,  podiatrists,  and  mid-level 
practitioners.  The  commenter  suggested 
limiting  the  scope  of  the  requirements 
in  §  438.214(b)  to  those  health 
professionals  that  are  engaged  in  the 
delivery  of  direct  patient  care  and  are 
licensed  within  their  State. 

Response:  The  definition  of 
"provider"  as  published  in  oiu 
proposed  rule,  mirrors  the  definition  of 
provider  used  in  the  Medicare-f  Choice 
regulations.  However,  to  further  clarify 
the  definition  in  the  proposed  rule,  and 
to  be  consistent  with  the  definition  of 
"physician"  used  in  section  1861(r)(l) 
of  the  Act,  we  revised  the  definition  of 
"provider"  to  be  "any  individual  or 
entity  that  is  engaged  in  the  delivery  of 
health  care  services  and  is  legally 
authorized  to  do  so  by  the  State  in 
which  it  delivers  the  services."  We 
believe  that  the  proposed  definition  is 
correct,  and  the  requirements  that  States 
have  a  process  for  credentialing  and 
recredentialing  all  individuals  involved 
in  the  delivery  of  health  care  services  is 
an  appropriate  beneficiary  protection. 
There  is  no  requirement  that  the  process 
be  the  same  for  each  provider  type 
within  a  network,  only  that  there  be  a 
process  in  place.  Further,  this  definition 
provides  States  the  flexibility  to 
determine  what  State  requirements  any 
provider  must  meet  (for  example, 
licensure  and  certification 
requirements)  in  order  to  provide 
services  under  managed  care 
arrangement,  and  allows  States,  at  their 
option,  to  include  licensvue  or 
certification  requirements  imposed  by 
tribal  governments. 

Comment:  One  commenter  suggested 
that  we  add  the  definition  of  health  care 
professional  in  §438.102  to  this  section. 

flespo/ise;  Proposed  §438. 102(a) 
contains  the  statutory  definition  of 
health  care  professional  found  in 
section  1932(b)(3)(C)  of  the  Act,  which 
specifically  applies  to  the  provisions 
governing  enrollee-provider 
communications.  However,  in  light  of 
the  fact  that  this  term  is  also  used  for 
other  purposes  throughout  part  438,  we 
agree  with  the  commenter  that  the 
definition  of  health  care  professional  in 
proposed  §438.102  should  be  moved  to 
§438.2,  and  have  done  so. 

Comment:  A  large  number  of 
commenters  opposed  the  separation  of 
PHPs  into  PIHPs  and  PAHPs.  Some  felt 
that  we  had  not  provided  sufficient 
reasons  for  making  this  distinction,  that 
the  primary  piupose  of  the  change  was 
to  exempt  a  broad  catch-all  category  of 


PAHPs  from  regulatory  standards,  and 
argued  that  defining  the  entity  and  the 
level  of  regulation  based  on  the  scope  of 
the  services  provided  was  not  logical, 
and  could  deny  beneficiaries  needed 
protections.  These  conunenters  felt  that 
this  distinction  could  jeopardize  the 
quality  and  consistency  of  health  care, 
particularly  for  women,  due  to  the 
PAHPs'  exemption  from  anti- 
discrimination provisions.  State  quality 
strategies,  adequate  service  and  capacity 
requirements  and  grievance  and  appeal 
rights.  The  commenters  further  noted 
that  the  January  19,  2001  final  rule 
would  apply  to  all  PHPs.  Several 
commenters  felt  that  the  new  definitions 
could  lead  to  gaming  by  contractors  and 
create  an  incentive  for  MCOs  or  PIHPs 
to  carve  out  various  services  (for 
example,  inpatient  hospital  services]  in 
order  to  limit  the  degree  to  which  they 
are  regulated.  One  commenter  suggested 
that  the  term  PAHP  be  more  clearly 
defined,  or  limited  to  a  specific  set  of 
non-medical  or  non-health  care  services, 
in  order  to  prevent  such  carve-outs. 

Some  commenters  wanted  to  return  to 
the  original  PHP  definition  and  subject 
all  PHPs  to  all  MCO  requirements,  while 
others  suggested  keeping  the  ciurent 
PHP  definition  but  allowing  for 
individual  rules  to  be  relaxed  where 
they  are  inapplicable. 

Other  commenters  supported  making 
the  distinction  between  types  of  PHPs 
and  believed  that  basing  this  distinction 
on  the  scope  of  services  is  a  useful  way 
to  distinguish  between  requirements 
that  are  relevant  to  each  contracting 
arrangement,  and  to  provide  the 
flexibility  needed  to  appropriately 
regulate  each  type  of  contractor. 

Response:  We  believe  that  the 
distinction  between  types  of  PHPs 
established  in  the  proposed  rule  is 
appropriate  and  we  will  maintain  the 
separate  definition  of  PIHP  and  PAHP  in 
this  final  rule.  There  are  clear 
differences  in  terms  of  the  degree  of 
financial  risk,  contractual  obligation, 
scope  of  services,  and  capitation  rates 
paid  to  these  different  types  of  entities. 
The  distinction  between  PIHPs  and 
PAHPs  based  upon  the  scope  of  services 
in  their  contract  is  modeled  after  the 
requirement  in  section  1903(m)(2)(A)  of 
the  Act,  which  defines  the  scope  of 
contracted  services  that  requires  an 
MCO.  This  scope  of  services  is  set  forth 
in  §438.2,  which  defines 
comprehensive  risk  contract  as  a  risk 
contract  that  covers  inpatient  hospital 
services  and  any  of  the  following 
services,  or  any  three  or  more  of  the 
following  services:  (1)  Outpatient 
hospital  services;  (2)  Rural  health  clinic 
services;  (3)  FQHC  services;  (4)  Other 
laboratory  and  X-ray  services;  (5) 


Nursing  facility  (NF)  services;  (6)  Early 
and  periodic  screening  diagnostic,  and 
treatment  (EPSDT)  services;  (7)  Family 
planning  services;  (8)  Physician 
services;  or  (9)  Home  health  services. 

PHPs  were  originally  designated  by 
regulation  as  entities  that  incurred  risk 
for  a  lesser  scope  of  services.  Since  that 
time,  the  PHP  definition  has  been 
expanded  to  include  a  scope  of  services 
that  would  have  required  an  MCO, 
except  that  their  contracts  covered  only 
a  portion  of  inpatient  hospital  services 
(for  example,  inpatient  mental  health 
services)  rather  than  all  inpatient 
hospital  care.  These  entities  incurred  far 
greater  risk,  were  obligated  to  provide  a 
greater  range  of  services,  and  have 
greater  responsibility  for  the  beneficiary 
care  than  the  early  PHPs,  which  were 
predominantly  capitated  primary  care 
physicians  and  physician  groups  at  risk 
for  the  cost  of  physician  and  one  other 
outpatient  Medicaid  service. 

Recognizing  that  the  scope  of 
contractual  responsibility  for  these 
larger  PHPs,  now  designated  PIHPs,  was 
far  more  like  the  responsibilities  in 
MCO  contracts,  we  have  imposed  most 
MCO  requirements  on  these  entities. 
The  PAHP  designation  allows  us  to 
impose  requirements  on  this  smaller 
group  that  are  more  appropriate  to  the 
scope  of  services  they  are  obligated  to 
provide.  Not  only  do  we  believe  it  is 
unnecessary  to  subject  prepaid  dental 
plans,  transportation  providers,  and 
capitated  primary  care  case  managers  to 
the  same  standards  as  MCOs  and  PIHPs. 
it  is  not  logical  to  impose  the  same 
administrative  burdens  on  contractors 
who  receive  a  fraction  of  the  amount  in 
capitation  rates  that  MCOs  and  PIHPs 
are  paid.  Further,  for  these  types  of 
entities,  access  to  care  could  be 
negatively  impacted  by  the  imposition 
of  inappropriate  levels  of  administrative 
bindens. 

Further,  we  do  not  believe  it  likelv 
that  MCOs  and  PIHPs  that  conti-act  with 
States  will  arbitrarily  reduce  the  benefit 
package  they  provide  in  order  to  limit 
the  degree  to  which  they  are  regulated. 
First,  much  of  the  savings  to  be 
achieved  from  managed  care  come  from 
reductions  in  the  cost  of  inpatient  care 
for  beneficiaries,  and  a  contractor  would 
not  likely  choose  to  carve-out  the  source 
of  most  of  their  potential  savings. 
Neither  is  it  to  the  State's  advantage  to 
permit  such  carve-outs,  since  the  State 
would  then  be  obligated  to  assume  all 
responsibilities  for  coordination  of  care 
required  under  Subpart  D  that  would 
otherwise  be  the  contractor's 
responsibility. 

Finally,  we  believe  that  the 
distinction  is  clear  between  PIHPs  and 
PAHPs  and  MCOs.  If  an  entity  has  less- 
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than  a  comprehensive  risk  contract,  but 
has  any  responsibility  for  an  enrollee's 
inpatient  hospital  or  institutional  care, 
it  is  a  PIHP  and  subject  to  all  PIHP 
requirements.  However,  as  discussed 
below,  in  §  438.8  we  have  expanded  the 
requirements  that  apply  to  PAHPs,  as 
described  in  that  section. 

Comment:  Several  commenters  felt 
that  many  PHPs  that  provide  a 
comprehensive  range  of  services;  (for 
example,  outpatient  services,  including 
primary  care,  mental  health  care, 
reproductive  health  care,  and/or  HIV 
services),  but  do  not  provide  inpatient 
care  should  not  be  exempt  from  the 
managed  care  requirements  in  the 
proposed  rule.  One  commenter  asked 
whether  £n  entity  responsible  only  for 
behavioral  health  services  (inpatient 
and  outpatient)  is  considered  a  PIHP. 

Response:  In  making  the  distinction 
between  PIHPs  and  PAHPs,  we  have  not 
changed  current  policy  under  which 
entities  that  contract  for  a  subset  of 
inpatient  and  outpatient  care,  as  with 
behavioral  health  carve-outs.  do  not 
have  comprehensive  risk  contracts 
subject  to  the  statutory  requirements 
that  apply  to  MCOs.  Thus,  in  answer  to 
the  commenters'  question,  such  a 
behavioral  health  contractor  is  a  PIHP 
(due  to  its  provision  of  some  inpatient 
services),  not  an  MCO.  Similarly,  the 
definition  of  comprehensive  risk 
contract  in  section  1903(m)(2)(A)  of  the 
Act  has  not  changed,  so  that  an  entity 
that  is  at  risk  for  inpatient  hospital 
services  generally,  and  any  one  of  the 
other  specified  services,  or  three  or 
more  of  the  services  identified  in  the 
definition  of  comprehensive  risk 
contract,  falls  under  the  MCO 
requirements  in  section  1903(m)(2)(A). 

Comment:  Several  commenters  argued 
that  ambidatory  and  community-based 
plans  should  not  be  exempt  from 
essential  protections,  while  others  felt 
that  these  programs  did  not  need  to  be 
included  as  PIHPs. 

Response:  We  are  not  expanding  the 
PIHP  definition  to  include  these 
programs.  If  these  programs  are 
responsible  for  institutional  care,  they 
will  be  subject  to  PIHP  requirements. 
Otherwise,  we  believe  their  scope  of  risk 
and  operations  for  these  programs  are 
more  like  PAHPs. 

Comment:  One  commenter  believed 
that  the  use  of  the  terms  PIHP  and 
PAHP  would  permit  States  to  mandate 
enrollment  in  PIHPs  and  PAHPs  of 
populations  who  were  exempted  from 
mandatory  enrollment  in  MCOs  and 
PCCMs  imder  the  authority  in  section 
1932(a). 

Response:  The  authority  in  section 
1932(a)(1)  of  the  Act  and  proposed 
§  438.50  permitting  States  to  mandate 


managed  care  enrollment  through  a 
State  plan  amendment  does  not  extend 
to  certain  specified  groups  of 
beneficiaries  who  are  exempted  from 
having  managed  care  eiuoUment 
mandated  under  that  provision.  In 
addition,  the  authority  in  section 
1932(a)(1)  is  limited  to  mandating 
enrollment  in  MCOs  and  PCCMs,  and 
does  not  give  States  authority  to 
mandate  enrollment  in  either  PIHPs  or 
PAHPs,  unless  the  PAHP  qualifies  as 
both  a  PCCM  and  a  PAHP.  But,  this 
would  still  not  permit  the  mandatory 
enrollment  of  the  exempted  groups 
under  section  1932(a).  However,  the 
exemption  of  certain  populations  from 
mandatory  eiu-oUment  under  section 
1932(a)(1)  applies  only  to  enrollment 
under  the  new  authority  in  that  section, 
and  did  not  preclude  the  mandatory 
enrollment  of  these  groups  of 
beneficiaries  in  MCOs,  PCCMs,  PIHPs, 
or  PAHPs  under  existing  authority  in 
sections  1115  or  1915(b)  of  the  Act. 

Comment:  One  commenter  believes 
that  the  definition  of  "primary  care" 
should  include  services  provided  by  a 
Master  of  Social  Work,  psychologist, 
psychiatrist,  physician  assistant, 
advanced  registered  nurse  practitioner, 
or  other  health  care  professional. 

Response:  The  definition  of  primary 
care  in  this  section  is  taken  from  section 
1905(t)(4)  of  the  Act,  which  specifically 
identifies  the  services  that  the  Congress 
intended  to  be  included  as  primary  care. 
We  do  not  believe  adding  the  services 
suggested  by  the  commenter  would  be 
an  appropriate  extension  of  this  section 
of  the  Act.  We  note,  however,  that  States 
have  the  option  of  using  physician 
assistants,  certified  nurse  midwives,  and 
nurse  practitioners  as  primary  care  case 
managers,  although  the  primary  care 
services  they  provide  would  still  be  as 
defined  in  this  section. 

3.  Contract  Requirements  (Proposed 
§438.6) 

Proposed  §  438.6  set  forth  rules 
governing  contracts  with  MCOs,  PIHPs, 
PAHPs  and  PCCMs.  Paragraph  (a)  of 
proposed  §  438.6  required  the  CMS 
Regional  Office  to  review  and  approve 
all  MCO.  PIHP  and  PAHP  contracts, 
including  those  that  are  not  subject  to 
the  statutory  prior  approval  requirement 
implemented  in  §438.806.  Paragraph  (b) 
set  forth  the  entities  with  which  a  State 
may  enter  into  a  comprehensive  risk 
contract.  Paragraph  (c)  proposed  new 
rules  governing  payments  under  risk 
contracts,  to  replace  the  upper  payment 
limit  in  §447.361.  Paragraph  (d) 
contained  requirements  regarding 
enrollment;  that  enrollments  be 
accepted  in  the  order  of  application  up 
to  capacity  limits,  that  enrollment  be 


voluntary  unless  specified  exceptions 
apply,  and  that  beneficiaries  not  be 
discriminated  against  based  on  health 
status.  Paragraph  (e)  provided  that 
MCOs,  PIHPs,  and  PAHPs  can  cover 
services  for  enrollees  in  addition  to 
those  covered  under  the  State  plan. 
Paragraph  (f)  required  that  contracts 
must  meet  the  requirements  in  §  438.6. 
Paragraph  (g)  required  that  risk 
contracts  provide  that  the  State  and 
HHS  have  access  to  financial  records  of 
contractors  and  subcontractors. 
Paragraph  (h)  required  compliance  with 
physician  incentive  plan  requirements 
in  §§422.208  and  422.210.  Paragraph  (i) 
required  compliance  with  advance 
directive  requirements.  Paragraph  (j) 
provided  that  with  certain  exceptions, 
HIOs  are  subject  to  MCO  requirements. 
Paragraph  (k)  proposed  new  rules  from 
section  1905(t)(3)  of  the  Act  that  apply 
to  contracts  with  primary  care  case 
managers.  Paragraph  (1)  and  (m)  set  forth 
existing  requirements  for  subcontracts 
and  enrollees'  right  to  choice  of  health 
professional  to  the  extent  possible  and 
appropriate,  respectively.  Because  of  the 
volume  of  comments  we  received  on 
this  section,  we  have  grouped  oiu 
comments  and  responses  according  to 
the  paragraph  designation.  We  note  that 
we  did  not  receive  comments  on 
paragraphs  (a),  (b),  (d),  (h)  and  (j)  of  this 
section  and  are  therefore  implementing 
those  provisions  as  proposed. 

•  Payment  Under  Risk  Contracts 
(Proposed  §  438.6(c)) 

General  Comments 

This  section  proposed  new  rules  to 
replace  the  upper  payment  limit  (UPL) 
for  risk  contracts  in  §  447.361,  which  is 
being  repealed  as  part  of  this  final  rule. 
The  new  rules  require  actuarial 
certification  of  capitation  rates;  specify 
data  elements  that  must  be  included  in 
the  methodology  used  to  set  capitation 
rates;  require  States  to  consider  the  costs 
for  individuals  with  special  health  care 
needs  or  catastrophic  claims  in 
developing  rates;  require  States  to 
provide  explanations  of  risk  sharing  or 
incentive  methodologies;  and  impose 
special  rules,  including  a  limitation  on 
the  amount  that  can  be  paid  in  FFP 
under  some  of  these  arrangements. 

Comment:  Nearly  all  commenters 
expressed  strong  support  for  replacing 
the  UPL  with  an  actuarial  process  and 
methodology  requirement. 

Response:  We  appreciate  the 
commenters'  support.  We  have  been 
working  for  several  years  to  move  away 
from  the  UPL  requirement  for  risk-based 
managed  care  contracts  and  appreciates 
the  input  it  has  received  from  a  number 
of  sources  including  States,  managed 
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care  entities,  actuaries,  and  various 
organizations  in  this  process.  There  was 
a  broad  consensus  among  these  parties 
to  eliminate  the  UPL  requirement. 

Comment:  Commenters  wanted  us  to 
allocate  additional  resources  to  ensure 
that  the  agency  has  the  necessary 
expertise  to  review  rates  and  to  provide 
technical  assistance  to  States  in  order  to 
implement  the  new  rate  setting  procpss. 

Response:  We  have  been  providing 
training  and  tools  to  review  payment 
rates  under  these  rules  to  our  regional 
office  personnel  who  are  responsible  for 
the  review  all  of  the  MCO,  PIHP,  and 
PAHP  risk  contracts  using  this  new 
methodology.  The  rate  review  checklists 
to  be  used  by  our  regional  offices  are 
available  from  CMS  regional  offices. 
Section  1903(k)  of  the  Act  specifically 
authorizes  us  to  provide  this  assistance 
to  States  at  no  cost,  although  most  States 
have  currently  elected  to  contract  with 
their  own  actuaries.  If  States  request  this 
assistance  as  these  new  requirements 
are  implemented,  we  will  provide  it. 

Comment:  One  commenter  asked 
what  appeals  process  is  available  for 
rate  disputes.  Another  commenter 
recommended  that  we  establish  a 
mechanism  to  mediate  disputes  between 
MCOs  and  States  over  rates  similar  to 
the  mediation  process  currently  used  in 
one  State,  involving:  (1)  Meetings 
between  State  and  MCO  actuaries  where 
there  is  a  dispute,  during  which  the 
parties  identify  areas  of  continued 
disagreement;  and  (2)  selection  of  a 
mutually  acceptable  independent 
actuary  to  mediate  the  dispute  and  make 
his/her  (non-binding)  findings  available 
to  the  State  and  MCO. 

Response:  Some  States  have  formal 
processes  for  appeals  or  dispute 
resolution  on  payment  rates,  while  in 
others  there  may  be  a  more  informal 
process  for  this  purpose.  While  we 
support  these  mechanisms  to  emphasize 
the  partnership  between  States  and 
MCOs  in  Medicaid  managed  care,  and 
believe  they  may  help  to  sustain  the 
viability  of  these  programs,  we  do  not 
believe  it  would  be  appropriate  for  the 
Federal  government  to  impose  specific 
requirements  on  States.  Rather,  we 
believe  that  a  State  should  have  the 
flexibility  to  provide  for  the  processes 
that  works  best  for  that  State. 

Comment:  A  number  of  commenters 
believed  that  State  rate  setting  processes 
should  be  more  open,  and  that  States 
should  be  required  to  disclose  core  data 
assumptions  regarding  the  State's  rate 
setting  methodology,  utilization  data  for 
each  rate  category,  and  trend  factors 
used.  Several  other  commenters 
suggested  that  we  require  States  (other 
than  those  using  a  competitive  bidding 
process)  to  disclose  sufficient 


information  to  permit  MCOs  to  replicate 
the  calculation  of  proposed  rates, 
including  the  unit  cost  and  utilization 
assumptions  used  and  assumptions 
used  in  calculating  administrative  cost 
and  retention  factors.  These  commenters 
believe  that  this  sharing  of  information 
will  permit  informed  discussions 
between  States  and  MCOs  in  the  process 
and  increase  the  continued  viability  of 
Medicaid  managed  care  programs. 

Response:  We  agree  that  snaring 
information  in  a  negotiated  rate  setting 
process  to  the  extent  possible  is  a  good 
way  to  enhance  the  partnership  between 
States  and  MCOs  and  to  maintain  the 
viability  of  a  State's  Medicaid  managed 
care  program.  However,  we  recognize 
that  this  will  not  always  be  possible  and 
may  not  be  a  preferred  contracting 
approach  in  some  markets,  even  where 
competitive  bidding  is  not  the  rate 
setting  mechanism  used  by  a  State. 
Consequently,  we  are  not  willing  to 
impose  a  Federal  requirement  that 
certain  information  be  shared,  and 
continue  to  believe  that  MCOs,  PIHPs, 
and  PAHPs  contracting  with  States  on  a 
risk  basis  must  make  their  own 
independent  judgments  of  proposed 
rates  based  on  their  own  costs  of  doing 
business  and  their  understanding  of  the 
population  to  he  covered. 

Comment:  One  commenter  asked  how 
States  would  be  required  under  the  new 
rules  to  make  payment  adjustments  to 
account  for  changes  in  trends  or  new 
administrative  requirements  that  occur 
between  legislative  sessions  or  contract 
renewals. 

Response:  Contracts  may  be  of  varying 
lengths,  but  any  changes  to  the  terms  of 
a  contract  during  that  period  require  a 
contract  amendment  that  must  be 
reviewed  and  approved  by  us.  FFP  is 
available  for  such  amended  contracts 
only  after  both  parties  have  agreed  to 
the  changes  and  CMS  has  approved  the 
contract  amendment.  We  will  not 
require  States  to  amend  contracts  due  to 
changes  in  such  things  as  trends  in 
inflation  rates,  unless  payment  rate's  are 
changed  as  a  result.  However,  we 
believe  that  changes  in  the  services  to  be 
provided  or  the  administrative 
requirements  in  a  contract  would 
warrant  changes  in  payment  rates  to 
reflect  the  expected  impact  of  the 
required  change  in  services  or 
administration. 

Comment:  A  commenter  asked  what 
would  occur  if  a  State  refuses  to  pay 
rates  that  have  been  approved  by  CMS 
as  actuarially  sound.  The  commenter 
wanted  to  know  how  we  would  enforce 
these  rates. 

Response:  We  only  review  the  rates 
that  are  submitted  by  States  as  part  of 
the  contract  review  process.  We  believe 


it  would  be  unlikely  that  States  would 
submit  capitation  rates  for  contract 
approval,  and  then  not  pay  the 
approved  rates.  In  the  event  that  this 
were  to  occur,  and  be  documented,  the 
State  would  be  subject  to  a  disallowance 
of  FFP  for  failing  to  comply  with  the 
requirement  in  section 
1903(m)(2)(A)(iii)  that  rates  be 
actuarially  sound. 

Comment:  One  commenter  was 
concerned  that  eliminating  the  UPL  and 
requiring  actuarially  sound  capitation 
rates  may  increase  die  burden  if  States 
need  to  continue  to  calcidate  a  UPL  to 
determine  cost  effectiveness.  Another 
commenter  noted  that  we  had  indicated 
in  the  proposed  rule  that  we  would 
issue  a  revised  methodology  for 
determining  the  cost  effectiveness  of 
section  1915(b)  waivers,  and  wanted  to 
know  (1)  when  waiver  applications 
would  be  modified  to  contain  the  new 
methodology  and  (2)  how  States  are  to 
document  cost  effectiveness  in  the 
interim. 

Response:  We  do  not  wish  to  impose 
additional  burden  on  States  in  moving  • 
from  the  UPL  test  to  a  rule  that  requires 
an  actuarially  sound  methodology  as  set 
forth  in  this  final  rule.  As  the 
commenter  noted,  we  are  issuing  new 
cost  effectiveness  requirements  for 
section  1915(b)  waiver  applications  for 
both  new  and  existing  waivers,  which 
will  more  closely  correspond  to  the 
principles  in  the  new  rate  setting 
guidelines.  We  expect  to  issue  new 
guidelines  for  cost  effectiveness  before 
the  effective  date  of  this  regulation,  and 
will  attempt  in  these  guidelines  to 
reduce  the  biuden  on  States  in 
documenting  the  cost  effectiveness  of 
these  waiver  programs.  Recognizing  the 
difficulty  in  changing  long-standing 
methodologies  in  both  setting  rates  and 
documenting  cost  effectiveness,  we  will 
permit  States  to  use  either  the  current 
methodology  with  its  FFS  comparison, 
or  the  rate  setting  process  in  this 
regulation  in  the  period  between  the 
effective  date  of  these  rules  and  the  final 
implementation  date. 

Comment:  One  commenter  asked  if 
we  have  any  guidelines  or  regulations 
on  the  length  of  time  FFS  data  must  be 
retained,  since  these  data  still  have 
some  use  in  setting  capitation  rates. 

Response:  We  agree  that  FFS  data  are 
one  of  the  possible  sources  for 
establishing  base  year  costs  and 
utilization  under  this  rule.  However, 
one  of  the  reasons  for  moving  to  the  new 
rate  setting  rules,  and  away  from  the 
UPL  requirement,  is  that  FFS  data  loses 
its  validity  for  this  purpose  as  it 
becomes  older.  We  are  not  establishing 
any  rule  as  to  the  age  of  data  used  for 
rate  setting  purposes,  since  we  would 
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rely  on  an  actuarial  certification  that  the 
data  used  had  sufficient  validity  for  this 
purpose.  For  the  retention  of  FFS  data 
in  general,  §  433.32(b)  and  (c)  require 
States  to  retain  records,  such  as  FFS 
data,  for  3  years  from  the  date  of 
submission  of  a  flnal  expenditure  report 
(or  longer  of  audit  findings  have  not 
been  resolved).  We  believe  that  these 
data  have  value  for  rate  setting  purposes 
beyond  the  time  period  they  are 
required  to  be  retained  under  that 
regulation. 

Comment:  One  commenter  suggested 
that  requirements  for  actuarial 
soundness  extend  to  payment  rates 
betvireen  MCOs  and  subcontracting 
providers. 

Response:  Except  in  the  case  of 
payments  to  FQHCs  that  subcontract 
with  MCOs,  which  are  governed  by 
section  1903{m)(2)(A)(ix),  we  do  not 
regulate  the  payment  rates  between 
MCOs  and  subcontracting  providers. 
While  section  1903(m)(2){A)(iii) 
requires  that  payments  to  MCOs  be 
actuarially  soimd,  other  than  in  the  case 
of  FQHCs,  the  Congress  has  not 
established  any  standards  for  payments 
to  subcontractors.  We  believe  that  this  is 
because  one  of  the  efficiencies  of 
managed  care  is  premised  on  an  MCO's 
ability  to  negotiate  favorable  payment 
rates  with  network  providers.  MCOs 
must  pay  sufficient  rates  to  guarantee 
that  their  networks  meet  the  access 
requirements  in  subpart  C  of  this  final 
rule.  We  believe  that  payment  rates  are 
adequate  to  the  extent  the  MCO  has 
dociimented  the  adequacy  of  its* 
network. 

Definition  of  Actuarially  Sound 
Capitation  Rates 

Comment:  Many  commenters  believed 
that  CMS  should  go  beyond  simply 
defining  an  actuarially  sound  process, 
and  instead  should  establish 
prescriptive  standards  for  actuarial 
soundness.  Some  commenters  believed 
that  the  definition  of  "actuarially  sound 
capitation  rates"  should  include  the 
concept  that  rates  be  sufficient  to  cover 
the  reasonable  costs  of  the  MCO.  Other 
commenters  suggested  that  we  adopt  the 
definition  of  actuarial  soundness 
adopted  by  the  Health  Committee  of  the 
Actuarial  Standards  Board  in  the 
context  of  the  small  group  market, 
which  requires  that  payments  "are 
adequate  to  provide  for  all  expected 
costs,  including  health  benefits,  health 
benefit  settlement  expenses,  marketing 
and  administrative  expenses,  and  the 
cost  of  capital.  Another  conunenter 
believed  the  definition  of  actuarially 
soimd  rate  setting  should  be  replaced 
with  language  similar  to  the  following: 
rates  are  determined  using  generally 


accepted  actuarial  methods  based  on 
analyses  of  historical  State  contractual 
rates  and  an  MCO's  experience  in 
providing  heath  care  for  the  eligible 
populations,  and  are  paid  based  on 
legislative  allocations  for  the  Medicaid 
program.  Several  other  commenters 
supported  our  proposed  approach 
requiring  that  rates  be  developed  using 
accepted  actuarial  principles  and 
practices. 

Response:  As  discussed  in  detail 
below,  we  considered  various 
approaches  in  defining  actuarial 
soundness,  but  decided  that  basing  the 
definition  on  a  methodology  that  uses 
accepted  actuarial  principles  and 
practices,  and  that  is  certified  by  a 
member  of  the  American  Academy  of 
Actuaries,  is  the  best  approach  in  that 
it  gives  States  and  actuaries  maximunr 
flexibility  while  still  ensuiring  that  rates 
be  certified  as  actuarially  sound. 

Comment:  A  niunber  of  commenters 
wanted  the  actuarial  soundness  test  at 
§438.6(c)(l)(i)  to  be  revised  to  require 
that  payment  rates  be  adequate  to  cover 
the  actual  cost  of  services  to  be 
provided,  and  wanted  us  to  take  a  more 
active  role  in  assuring  the  adequacy  of 
rates,  including;  (1)  Reviewing  key 
components  and  underlying 
assumptions  of  the  rates,  rather  than 
accepting  an  actuary's  certification;  (2) 
ensuring  proper  adjustment  and 
enforcement  of  the  payment  rules;  (3) 
disapproving  rates  determined  to  be 
inadequate;  (4)  requiring  disclosure  of 
rate  calculation  inputs;  and  (5)  resolving 
rate  calculation  disputes  between  MCOs 
and  States.  In  contrast,  several  other 
commenters  believed  that  we  had  gone 
toor  far  in  establishing  a  standard  for  rate 
adequacy  that  would  be  difficult  to 
administer  and  justify. 

Response:  While,  as  indicated  above, 
there  was  a  consensus  among 
commenters  on  the  need  to  replace  the 
UPL  requirement,  there  were  a  wide 
variety  of  opinions  among  commenters 
on  requirements  to  replace  it.  In  the 
proposed  rule,  we  sought  to  strike  a 
balance  between  merely  accepting  State 
assurances  on  capitation  rates  in  risk 
contracts  on  one  hand,  and  requiring 
that  the  amoimts  of  the  capitation  rates 
paid  in  each  contract  meet  specific 
requirements  for  reasonableness  and 
adequacy  on  the  other.  Under  the  former 
concept,  we  did  not  believe  that  we 
would  meet  our  statutory  responsibility 
to  ensure  that  rates  are  actuarially  soimd 
as  required  under  section 
1903(m)(2)(A)(iii).  Under  the  latter 
format,  we  would  be  establishing 
standards  for  reasonableness  and 
adequacy  of  rates,  which:  (1)  Would 
require  that  a  determination  be  made  on 
every  rate  cell  in  each  risk  contract 


submitted  to  us  for  review;  (2)  would 
require  that  we  obtain  sufficient 
actuarial  expertise  to  review  every  risk 
contract  in  Medicaid  managed  care;  and 
(3)  would  establish  a  new  "reasonable 
and  adequate"  payment  standard  for 
Medicaid  managed  care  when,  in  the 
BBA,  the  Congress  amended  title  XIX  to 
eliminate  a  similar  requirement  for 
Medicaid  payments  to  institutional 
providers. 

As  a  result  of  these  considerations,  we 
have  established  a  requirement  that 
payment  rates  in  risk  contracts  be 
actuarially  sound,  that  is,  that  they  have 
been  developed  in  accordance  with 
generally  accepted  actuarial  principles 
and  practices,  are  appropriate  for  the 
populations  and  services  under  the 
contract,  and  have  been  certified  by  an 
actuary  as  meeting  the  requirements  in 
this  rule  and  the  standards  of  the 
Actuarial  Standards  Board.  This  rule 
then  sets  forth  the  basic  requirements 
that  States  must  apply  in  setting 
capitation  rates,  and  the  documentation 
that  States  must  provide  to  us  to  support 
their  rate  setting  process.  We  believe 
that  by  reviewing  the  process  used  in 
setting  the  rates  under  a  risk  contract, 
we  will  fulfill  our  regulatory 
responsibilities  to  the  fiscal  integrity  of 
the  Medicaid  program  and  will  assure 
that  States  have  considered  all  relevant 
factors  in  this  process.  We  believe  that 
MCOs,  PIHPs,  and  PAHPs,  that  contract 
with  States  on  a  risk  basis,  are  better 
able  to  determine  whether  rates  are 
reasonable  and  adequate,  and  will  do  so 
in  deciding  whether  or  not  to  agree  to 
contract  or  continue  to  contract  with  a 
State  to  provide  services  as  part  of  a 
Medicaid  managed  care  program. 

Comment:  A  commenter  believed  that 
we  should  acknowledge  that  actuarially 
sound  rates  may  vary  between  MCOs  in 
the  same  service  area. 

Response:  We  acknowledge  that  rates 
may  differ  between  MCOs  in  the  same 
area  for  a  variety  of  reasons,  but  most 
often  when  States  utilize  risk 
adjustment  based  upon  health  status  or 
diagnosis. 

Comment:  One  commenter  asked 
whether  the  actuarial  soundness 
requirement  applies  only  to  capitation 
rates  under  an  entire  contract,  or  to  each 
rate  cell  under  the  contract. 

Response:  The  requirement  in 
proposed  §438.6(c)(2)(i)  that  all 
capitation  rates  paid  under  risk 
contracts  and  all  risk  sharing 
mechanisms  in  the  contracts  must  be 
actuarially  sound  applies  this 
requirement  to  all  rate  cells,  as  well  as 
the  entire  contract,  and  all  payments 
made  under  the  contract.  This  is  a 
change  fi-om  the  UPL  requirement  where 
individual  rate  cells  within  the  contract 
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could  exceed  the  UPL  as  long  as  the 
entire  contract  did  not  exceed  the  UPL. 
In  order  to  clarify  that  the  requirement 
for  actuarial  soundness  applies  to  all 
payments,  we  are  replacing  the  phrase 
"capitation  rates  paid"  in  proposed 
§438.6(c)(2)(i)  with  the  word 
"payments." 

Comment:  One  commenter  believed 
that  the  requirement  that  rates  be 
"appropriate"  for  the  population  and 
services  to  be  covered  under  the 
contract  to  be  too  vague,  and  subject  to 
being  interpreted  by  some  to  mean 
covering  the  full  cost  of  care  at  billed 
charges. 

Response:  The  term  "appropriate"  as 
used  in  this  paragraph  is  merely 
intended  to  illustrate  the  requirements 
that  follow  in  the  remainder  of  §  438.6. 
"Appropriate  for  populations  covered" 
means  that  the  rates  are  based  upon 
specific  populations,  by  eligibility 
category,  age,  gender,  locality,  and  other 
distinctions  decided  by  the  State. 
"Appropriate  to  the  services  to  be 
covered"  means  that  the  rates  must  be 
based  upon  the  Stat»  plan  services  to  be 
provided  under  the  contract.  There  is  no 
stated  or  implied  requirement  that 
MCOs  be  reimbursed  the  full  cost  of 
care  at  billed  charges. 

Basic  Requirements 

Comment:  One  commenter  wanted  us 
to  define  the  term  "actuarial  basis,"  as 
used  in  §438.06(c){2)(ii),  and  provide 
sample  contract  language  to  implement 
this  provision. 

Response:  "Actuarial  basis"  as  used 
in  §  438.06(c){2)(ii)  merely  refers  to  the 
principles  and  assumptions  used  by  the 
actuary  in  computing  the  rates  in  the 
contract.  We  do  not  believe  it  is 
necessary  to  define  this  term  in  the  text 
of  the  regulation. 

Comment:  One  commenter  was 
concerned  about  meeting  the 
requirements  of  §438.6(c)(2)(ii),  which 
provides  that  the  contract  must  specify 
the  capitation  rates  that  are  paid. 
Specifically,  the  commenter  asked  if 
States  would  be  able  to  submit  final 
rates  in  an  addendum  to  the  contract 
when  the  rates  are  developed  after  the 
rest  of  the  contract  is  implemented. 

Response:  In  answer  to  the 
conunenter's  question,  rates  must  be 
part  of  the  contract  that  is  approved  by 
us  as  part  of  the  contract  approval 
process  that  is  a  pre-condition  for  FFP 
§  438.806  in  the  case  of  comprehensive 
risk  contracts  with  MCOs.  If  rates  are 
not  yet  agreed  upon  between  the  State 
and  the  contractor  at  the  time  the 
remainder  of  the  contract  is  approved, 
the  State  could  operate  under  the 
payment  rates  that  were  previously 
approved  by  us,  although  FFP  would 


not  be  available  in  new  payment  rates 
until  they  are  approved  as  well.  If  the 
contract  is  a  renewal  or  extension  of  a 
previously  approved  contract,  FFP 
could  be  claimed  and  payments  made 
based  the  rates  in  the  previously 
approved  contract,  until  an  addendum 
to  that  contract  with  new  rates  and  the 
supporting  documentation  required  by 
this  section  of  the  regulations  is 
approved. 

Requirements  for  Actuarially  Sound 
Rates 

Comment:  Some  commenters  believe 
that  we  should  clarify  that  this 
provision  does  not  preclude  States  ft'om 
using  additional  elements,  such  as  case- 
rate  type  payments  (for  pregnant  women 
or  others)  and  family-based  rate  cells  as 
long  as  they  are  consistent  with  other 
requirements. 

Response:  The  requirements  in  this 
section  are  not  meant  to  be  all  inclusive. 
States  are  required  either  to  apply  the 
elements  in  §  438.6(c)(3),  or  to  explain 
why  they  are  not  applicable.  Examples 
of  reasons  that  these  elements  would 
not  be  applicable  would  include  the 
State's  use  of  case-rate  type 
methodologies  or  other  rate  setting 
methods,  that  still  meet  the  test  for 
actuarial  soundness,  or  where  the  rate 
cells  broken  down  to  this  level  are  not 
large  enough  to  be  statistically  valid. 

Comment:  Several  commenters 
wanted  us  to  require  States  to  explain 
how  they  have  taken  into  account: 
Potential  data  inaccuracy  due  to  lack  of 
historical  Medicaid  managed  care  data 
for  a  new  population  or  service; 
potential  data  inaccuracy  due  to 
reasonably  anticipated  imder-reporting; 
and  other  similar  data  shortcomings  that 
may  be  reasonably  foreseeable. 

Response:  We  agree  with  the 
commenters  that  these  are  important 
factors  in  determining  payment  rates. 
The  adjustments  required  to  smooth 
data  should  include  adjustments  for 
incomplete  data,  whether  due  to 
incurred-but-not-reported  expenditures, 
delays  in  claims  submission,  or  other 
factors.  In  response  to  this  comment,  we 
are  adding  data  completion  factors  to 
§  438.6(c)(3)(ii)  as  one  of  the  required 
data  smoothing  adjustments.  However, 
we  believe  that  this  is  not  the  only 
mechanism  that  could  be  used  to 
account  for  unexpected  costs  of  new 
populations  or  services,  and  that  these 
issues  are  better  addressed  through  risk 
adjustment  or  risk  sharing  provisions  in 
the  contract. 

Comment:  Several  commenters 
wanted  us  to  require  States  to  identify 
their  method  for  compensating  MCOs 
for  changes  in  obligations  imposed  on 
the  MCOs  during  a  contract  year,  so  that 


new  requirements  cannot  be  imposed 
while  payment  rates  remain  unchanged. 

Response:  The  terms  of  a  contract 
must  be  agreed  upon  by  both  parties  in 
order  for  the  contract  to  be  in  effect,  as 
required  by  §  438.802(a)(2).  One  option 
is  for  the  contract  to  include  a  term 
providing  for  an  increase  in  payment  in 
the  event  there  are  changes  in  tthe 
MCO's  obligation  (for  example,  if  the 
contract  binds  the  MCO.  to  cover  all 
State  plan  services,  and  services  are 
added  to  a  State  plan  mid-year).  Absent 
such  a  provision,  the  contract  would 
have  to  be  amended  in  order  for 
payment  to  be  increased  to  cover  new 
obligations.  Any  such  amendment 
would  have  to  be  approved  by  us.  We 
will  not  review  and  approve  those 
amendments  unless  both  parties,  that  is, 
the  State  and  the  MCO,  PIHP,  or  PAHP 
have  agreed  to  the  new  terms.  Thus,  we 
believe  that  the  issue  of  how  changes  in 
contractual  obligations  are  addressed 
should  be  the  subject  of  negotiation 
between  the  parties,  who  are  in  the  best 
position  to  agree  upon  an  approach  that 
works  in  their  situation. 

Comment:  One  commenter  asked 
whether  States  will  have  the  flexibility 
to  take  into  account  their  FFS  budgets, 
and  managed  care  budget  authority, 
when  developing  actuarially  sound 
rates. 

Response:  We  imderstand  the  fact  that 
all  Medicaid  programs  are  subject  to 
budgets  set  by  the  governor  and/or  the 
State  legislature,  and  that  this  obviously 
must  be  taken  into  account  in 
negotiating  rates  with  MCOs,  as  well  as 
in  deciding  whether  the  State  can  afford 
to  do  so.  In  some  cases,  there  may  be 
insufficient  funding  to  begin  or  to 
continue  a  Medicaid  managed  care 
program.  We  are  not  in  a  position  to 
detiermine  if  and  when  a  State  may  have 
insufficient  funding.  The  Medicaid 
agency  may  determine  this  in  advance, 
or  as  the  result  of  being  unable  to  attract 
contractors  who  are  willing  to  operate  a 
managed  care  program  for  the  payment 
rates  that  the  State  is  able  to  pay.  When 
contracts  are  submitted  to  us  for  review 
and  approval,  the  determination  of 
whether  adequate  funding  is  available 
has  already  been  made,  in  that  the  State 
has  an  agreement  with  one  or  more 
managed  care  entities  and  has 
determined  that  these  entities  can  meet 
the  contractual  obligations  to  be 
imposed  on  them.  The  managed  care 
entities  have  determined  that  the  rates 
they  are  to  be  paid  are  adequate  to  meet 
their  obligations  under  the  contract.  We 
do  not  have  the  authority  to  change  the 
way  States  budget  for  their  Medicaid 
programs  in  this  final  rule.  We  will  use 
our  authority  to  review  and  approve 
rates  in  risk  contracts  based  on  the 
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actuarial  certification  and  the 
documentation  provided  showing  that 
the  requirements  in  this  section  are  met. 

Comment:  Several  commenters  asked 
what  sources  we  will  accept  as  base 
utilization  and  cost  data  in  determining 
actuarially  sound  rates  (for  example. 
FFS  data,  encoimter  data,  MCO 
financial  data)  and  most  of  these 
commenters  believed  that  the  rule 
should  specify  that  these  other  sources 
are  permissible.  Another  commenter 
asked  who  makes  the  determination  as 
to  whether  "costs"  are  to  be  determined 
by  FFS  history,  MCO  experience,  or 
other  factors. 

Response:  A  State's  FFS  data  would 
be  the  best  source  of  baseline  data,  since 
they  represent  the  most  complete  claims 
history  available  on  the  population  to  be 
covered  under  managed  care,  but  only 
to  the  extent  that  the  data  are  recent 
enough  to  be  valid  for  this  purpose.  The 
fact  that  there  is  an  increasing  number 
of  States  that  lack  recent  FFS  data  to  use 
for  rate  setting  is  one  of  the  main 
reasons  that  it  has  become  necessary  to 
repeal  the  UPL  requirement.  We  agree 
that  other  sources,  such  as  encounter 
data,  need  to  be  used  for  this  purpose. 
However,  we  also  recognize  that  not  all 
States  have  even  begim  to  collect 
encounter  data,  and  that  not  all  of  those 
States  that  are  collecting  the  data  have 
yet  developed  mechanisms  to  ensure 
their  validity.  States  without  recent  FFS 
history  and  no  validated  encoiuiter  data 
will  need  to  develop  other  data  sources 
for  this  purpose.  States  and  their 
actuaries  will  have  to  decide  which 
source  of  the  data  to  use  for  this 
purpose,  based  on  which  source  is 
determined  to  have  the  highest  degree  of 
reliability. 

Comment:  One  commenter  believed 
that  experience  data  used  to  develop  the 
base  period  medical  cost  should  only  be 
from  the  population  being  rated  and 
categorized  by  the  rate  cells  used. 

Response:  In  general,  we  agree  with 
the  commenter  that  the  best  source  of 
base  period  data  would  be  the 
population  to  be  covered  under  the 
managed  care  contract,  but  as  indicated 
above,  this  is  not  always  possible.  If  the 
data  are  not  available  or  usable.  States 
must  use  other  data  for  this  purpose. 

Comment:  One  commenter  wanted  us 
to  clarify  that  the  phrase  "derived  from 
the  Medicaid  population"  at 
§438.6(c)(3)(i)  means  those  Medicaid 
beneficiaries  enrolled  in  MCOs.  As  set 
forth,  this  provision  would  permit  the 
use  of  State  FFS  cost  data,  which  may 
have  understated  cost  assumptions,  and 
inflation  data,  especially  in  the  area  of 
prescription  drugs  where  MCOs  are 
unable  to  negotiate  prices  comparable  to 
those  available  to  the  States. 


Response:  We  disagree  with  the 
commenter.  The  phrase  "derived  from 
the  Medicaid  population"  means  that 
the  source  of  the  base  utilization  and 
cost  data  is  the  historical  utilization  and 
cost  data  of  the  Medicaid  eligibles  to  be 
covered  under  the  managed  care 
contract.  These  data  may  be  derived  ' 
fi-om  the  FFS  history,  managed  care 
history,  or  a  combination  of  both. 
Regardless  of  the  source,  adjustments 
should  be  made  to  achieve  a  degree  of 
predictability  for  the  rates  that  are 
developed.  The  commenter's  example  of 
prescription  drug  costs  represents  one 
specific  area  where  the  new  rate  setting 
rules  allow  greater  flexibility  in  rate 
setting  than  permitted  previously. 
Under  the  UPL  requirement,  capitation 
rates  in  a  contract  could  not  exceed 
what  would  have  been  paid  under  FFS 
for  the  same  services  provided  to  a 
comparable  population.  For  the 
prescription  drug  component  of  a 
capitation  rate,  this  amount  would  have 
been  net  of  the  amount  of  drug  rebates 
received  by  the  State  through  its  FFS 
system.  Under  the  new  rules,  the 
component  of  the  capitation  rate  for 
prescriptionuirugs  will  not  be  limited  by 
the  UPL. 

Comment:  Several  commenters 
wanted  CMS  to  require  States  to  provide 
information  on  base  year  costs  by 
primary  service  category  included  in  the 
contract,  such  as,  pharmaceuticals, 
hospital,  and  physician  services,  and  to 
clarify  that  these  data  will  specifically 
include  unit  cost  and  utilization  data  as 
separate  assumptions,  in  order  to 
evaluate  the  adequacy  of  the  rates. 

Response:  States  must  report 
information  on  base  year  costs  by  the 
primary  service  category,  at  a  minimum, 
for  the  primary  services  included  in  the 
contract.  Further,  we  agree  with  the 
commenter  that  States  should  use 
separate  assumptions  with  respect  to 
unit  cost  and  utilization  data. 

Comment:  One  commenter  believed 
that  the  proposed  regulation  was 
unclear  as  to  the  adjustment  factors  to 
be  used  to  make  base  period  data 
comparable  to  the  Medicaid  population 
in  cases  in  which  data  specific  to  the 
Medicaid  population  do  not  exist. 

Response:  As  discussed  above,  the 
best  source  of  data  for  determining  base 
period  cost  and  utilization  will  have  to 
be  determined  by  the  State  and  its 
actuaries,  subject  to  CMS  approval. 
States  will  also  need  to  determine  what 
adjustments  are  necessary  to  make  data 
comparable  to  the  Medicaid  population 
if  there  are  no  usable  Medicaid  data 
available.  We  would  expect  these 
adjustments  to  be  based  upon  a 
comparison  of  the  population  whose 
data  are  used  to  the  State's  Medicaid 


population  in  terms  such  as  income, 
demographics,  and  historical  medical 
costs.  In  instances  where  non-Medicaid 
data  are  used,  the  required  actuarial 
certification  will  need  to  include  an 
explanation  of  the  adjustments  used  to 
make  the  data  comparable. 

Comment:  Several  commenters 
suggested  that  base  year  costs  be 
trended  forward  by  "medical"  inflation, 
not  just  "inflation"  as  stated  in  the 
proposed  rule,  and  that  we  should 
clarify  this  in  the  regulation  text. 

Response:  We  agree  with  the 
commenters,  and  in  response  to  this 
comment  have  changed  the  regulation 
text  at  §  438.6{c){3)(ii)  accordingly.  In 
making  this  change,  we  want  to 
emphasize  that  the  rate  of  medical 
inflation  may  be  determined  from  such 
sources  as  the  medical  market  basket  or 
the  State's  historical  Medicaid  costs. 

Comment:  Some  commenters  wanted 
the  administrative  adjustment  to  be 
expanded  to  require  it  to  reflect  an 
MCO's  cost  of  complying  with  Medicaid 
managed  care  requirements  in  such 
areas  as  service  delivery,  reporting,  and 
operational  and  accountability 
standards.  These  commenters  argued 
that  administrative  costs  would  have  to 
be  significantly  increased  to  comply 
with  the  quality  provisions  and  other 
reporting  requirements  in  this 
regulation,  and  that  payment  rates 
should  reflect  these  costs. 

Response:  We  agree  that  the 
capitation  rate  should  include  an  ■ 
administrative  adjustment  that 
recognizes  administrative  costs  incurred 
by  the  contractor  in  providing  the 
services  to  be  delivered  under  the 
contract.  However,  we  recognize  that 
this  adjustment  may  not  necessarily 
fully  compensate  the  contractor  for  its 
administrative  costs  under  the  contract, 
and  potential  contractors  need  to 
consider  proposed  payment  rates  in  the 
aggregate,  as  to  whether  or  not  they  will 
be  sufficient  to  cover  both  the  cost  of 
services  and  the  administrative  costs  it 
will  incur  under  the  terms  of  the 
contract. 

Comment:  Several  commenters  asked 
that  we  clarify  how  the  limits  in 
proposed  §  438.6(c](4)(ii)  (regarding  an 
assurance  that  all  payment  rates  are 
based  only  upon  services  covered  under 
the  State  plan)  apply  to  the  adjustments 
for  inflation  and  administration  in 
paragraph  (c)(3)(ii),  and  whether  we 
plan  to  issue  guidelines  on  acceptable 
adjustment  factors  and  any  limits  that 
will  be  in  place. 

Response:  The  intent  of  this  limitation 
in  §  438.6(c)(4)(ii)  is  to  prevent  States 
from  obtaining  FFP  for  things  such  as 
State-funded  services  for  which  FFP 
would  not  ordinarily  be  available,  by 
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including  them  in  an  MCO,  PIHP,  or 
AHP  contract.  This  limitation  is 
xtended  to  the  adjustments  in 
aragraph  (c)(3)(ii),  so  that  the  only 
dministrative  costs  recognized  are 
"  ose  associated  with  the  MCO's, 
IHP's,  or  PAHP's  provision  of  State 
plan  services  to  Medicaid  enrollees.  We 
do  not  intend  to  issue  specific 
sidelines  on  these  limits,  as  we  believe 
that  decisions  will  have  to  be  made  on 
a  case-by-case  basis. 

Comine/if;  Several  commenters  urged 
us  to  specify  that  risk  or  profit  levels, 
along  with  an  administrative 
component,  should  be  included  in 
actuarially  sound  rates,  and  that  the 
adjustment  requirement  in 
§438.6(c)(3)(ii)  is  not  sufficient  to 
achieve  this  purpose. 

Response:  This  is  another  area  where 
we  believe  all  MCOs,  PIHPs,  and  PAHP^ 
which  intend  to  contract  with  States 
must  consider  proposed  payment  rates 
In  the  aggregate,  as  to  whether  or  not  the 
payments  will  be  sufficient  to  cover  the 
cost  of  all  of  their  contractual 
abligations  and  their  desired  risk  and 
jrofit  levels  as  well.  We  do  not  believe 
t  would  be  appropriate  to  establish 
standards  for  risk  and  profit  levels. 

Comment:  One  commenter  believed 
that  there  are  many  other  adjustments 
that  should  be  applied  beyond  those 
listed  in  the  proposed  rule,  such  as 
adjustments  for  new  procedures  or 
technologies  or  the  addition  of  new 
Medicaid  benefits. 

Response:  We  agree  that  there  are 
other  appropriate  adjustments  currently 
used  by  States  in  setting  their  capitation 
rates,  and  will  approve  those  supported 
by  the  accompanying  certification  and 
documentation  as  contracts  are 
reviewed  and  approved.  However,  we 
are  not  mandating  any  additional 
adjustments  at  this  time. 

For  the  addition  of  new  Medicaid 
lenefits,  however,  we  believe  that  the 
inclusion  of  any  additional  Medicaid 
services  during  the  term  of  a  contract 
could  either  be  handled  through  a 
contract  amendment  or  a  contract  term 
that  provides  for  the  contingency, 
subject  to  CMS  approval,  subject  to  CMS 
approval. 

Comment:  A  number  of  commenters 
expressed  concerns  over  the 
requirements  in  §  438.6(c)(3){iii)  that 
rate  cells  be  specific  to  the  enrolled 
population  by  eligibility  category,  age, 
gender,  and  locality  or  region.  Some 
commenters  asked  whether  this 
provision  mandates  the  use  of  these 
specific  breakouts  in  developing  rate 
cells,  and  were  concerned  that  requiring 
rate  cells  to  be  broken  down  to  this  level 
could  result  in  rates  in  some  small  cells 
that  are  not  actuarially  sound  in  States 


with  small  populations.  Other 
commenters  wanted  us  to  clarify  that 
other  types  of  rate  cells,  such  as  case 
rate  or  family-based  cells  are 
permissible. 

Response:  It  is  our  intent  that,  to  the 
extent  possible  and  practical,  rate  cells 
be  broken  down  by  these  categories.  The 
vast  majority  of  capitation  rates  in 
Medicaid  managed  care  contracts 
currently  use  these  breakouts.  However, 
we  recognize  that  there  are  valid  reasons 
why  this  breakout  may  not  be 
appropriate  or  possible  in  a  particular 
State — ^because  of  such  factors  as  the 
size  of  the  population,  or  because  a 
decision  has  been  made  to  use  another 
methodology,  which  still  complies  with 
the  overall  requirement  for  actuarial 
soundness.  For  this  reason,  the 
introductory  language  in  §  438.6(c)(3) 
requires  States  to  apply  the  elements  in 
setting  their  capitation  rates,  "or  explain 
why  they  are  not  applicable." 

Comment:  Several  commenters 
wanted  us  to  specify  the  type  of 
explanation  it  would  accept  for  a  State 
that  does  not  use  these  adjustments,  and 
quantify  the  burden  on  States  to  comply 
with  this  provision.  One  commenter 
asked  whether  the  explanation  could 
cover  an  entire  managed  care  program, 
or  whether  the  State  had  to  separately 
justify  every  region  or  coimty  where  the 
program  operates.  One  commenter 
wanted  us  to  allow  States  to  use  an 
actuarially  appropriate  method  that  may 
include  these  cells  as  appropriate, 
without  requiring  the  State  to  justify  its 
approach  during  each  rate-setting 
process. 

Response:  We  believe  that  the  most 
obvious  reason  a  State  would  not  use 
rate  cells  broken  out  to  this  degree 
would  be  insufficient  numbers  of 
enrollees  in  any  one  category  for  the 
category  to  have  statistical  validity. 
Another  example  that  would  be 
accepted  is  the  use  of  a  different 
methodology  such  as  case  rates  or 
family-based  cells,  provided  the 
methodology  still  meets  the  other 
requirements  of  this  section  and  has  the 
required  actuarial  certification.  These 
decisions  will  be  made  on  a  case-by- 
case  basis,  and  we  do"not  want  to  limit 
the  flexibility  States  can  have  in 
developing  new  methodologies  by 
specifying  all  allowable  exceptions  in 
this  rule.  On  the  other  hand,  these  rate 
cells  are  the  most  commonly  used 
breakouts  in  current  Medicaid  managed 
care  contracts,  and  we  believe  that  it  is 
not  unreasonable  to  require  States  to 
justify  other  methodologies  if  that  is  the 
approach  they  decide  to  use. 

We  disagree  with  the  commenter  that 
this  requirement  places  any  significant 
burden  on  States.  Most  States  are 


already  in  compliance  with  the 
requirement.  The  remaining  States 
should  either  be  able  to  provide  a 
simple  justification  for  their  alternative 
methodologies,  or  need  to  consider  a 
different  approach  in  setting  their 
capitation  rates. 

Comment:  One  commenter  wanted  us 
to  add  a  requirement  for  rate  cells  by 
major  category  of  service  (that  is, 
inpatient,  outpatient,  primary'  care 
specialist,  pharmacy,  medical  supplies, 
ambulance  and  other). 

Response:  We  do  not  believe  that  such 
a  requirement  would  serve  a  useful 
purpose.  It  is  important  for  contracting 
MCOs,  PIHPs  and  PAHPs  to  know  a 
payment  amount  per  enrollee,  but  it  is 
up  to  the  contractor  to  determine  how 
to  allocate  that  amount  at  the  provider 
(or  service  category)  level. 

Comment:  Several  commenters  felt 
that  the  requirements  in  §438.6(c)(3)(iv) 
were  not  clear.  This  provision  required 
that  there  be  payment  mechanisms  and 
assumptions  recognizing  higher  than 
average  medical  costs  for  certain 
enrollees,  for  example,  through  risk 
adjustment,  risk  sharing,  or  other  cost 
neutral  methods.  One  commenter  urged 
that  we  clarify  that  a  rate  setting  method 
that  uses  utilization  and  cost  data  for 
populations  that  include  individuals 
with  chronic  illness,  disability,  ongoing 
health  care  needs,  or  catastrophic  claims 
already  meets  this  requirement  without 
additional  adjustments,  since  the  higher 
costs  would  be  reflected  in  the 
enrollees'  utilization.  Another 
commenter  questioned  whether  this  rule 
requires  health  status  or  diagnosis-based 
risk  adjustment,  or  other  risk  sharing 
methods. 

Response:  The  intent  of  this 
requirement  is  that  contracts  will  have 
some  mechanism  selected  to  recognize 
the  financial  burden  a  contractor  may 
incur  as  a  result  of  enrollees  who  have 
much  higher  than  normal  health  care 
costs,  as  a  result  of  either  a  chronic  or 
acute  condition.  The  fact  that  the  costs 
of  these  individuals  are  included  in  the 
aggregate  data  used  for  setting  rates  will 
not  account  for  the  costs  to  be  incurred 
by  a  contractor  that,  due  to  adverse 
selection  or  other  reasons,  enrolls  a 
disproportionately  high  number  of  these 
persons.  Thus,  we  are  requiring  some 
mechanism  for  risk-sharing  or  risk 
adjustment  to  address  this  issue.  Most 
MCO  contracts  currently  use  either  stop- 
loss,  risk  corridors,  reinsurance,  health 
status-based  risk  adjusters,  or  some 
combination  of  these  approaches.  We 
have  not  mandated  that  any  particular 
approach  be  adopted. 

Comment:  One  commenter  asked  how 
we  define  the  terms  "chronic  illness", 
"disability."  "ongoing  health  care 
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needs,"  and  "catastrophic  claims,"  as 
used  in  §  438.6{c)(3)(iv).  and  whether 
these  are  the  same  individuals 
categorized  as  enrollees  at  risk  of  having 
special  health  care  needs,  as  may  be 
defined  by  States  in  §  438.208(b)(3). 

Response:  The  individuals  intended 
to  be  covered  by  this  requirement  would 
likely  include  those  described  as  having 
special  health  care  needs,  but  would  not 
necessarily  be  limited  to  that  group. 
This  provision  is  also  intended  to 
address  individuals  for  whom  a 
contractor  may  inciu  short-term 
catastrophic  claims,  but  who  may  not  be 
defined  by  the  State  as  having  special 
health  care  needs.  Further,  the 
individuals  referred  to  in  this  paragraph 
are  identified  by  their  medical  costs, 
while  the  individuals  referred  to  in 
§  438.208(b)  are  identified  by  their 
medical  needs. 

Comment:  One  commenter  asked 
whether  we  intend  to  make  risk 
adjustment  by  health  status  mandatory 
in  the  futiue,  since  we  have  indicated 
that  risk  adjustment  is  an  appropriate 
smoothing  factor  for  individuals  with 
special  health  care  needs,  and  has 
contracted  to  produce  a  guidance 
manual  for  States  to  use  health-status 
risk  adjustment. 

Response:  The  commenter  is  correct 
that  we  support  the  use  of  health  status 
risk  adjusters  as  one  way  of  making 
capitation  rates  more  predictable  and 
acciirate,  and  have  contracted  for 
technical  assistance  for  States  in 
developing  and  using  payment  systems 
that  are  risk  adjusted  based  on  health 
status  or  diagnosis,  and  will  be 
providing  a  guidance  manual  for  States 
to  use  for  this  piu-pose.  However,  each 
State  wiU  still  need  to  determine 
whether  it  wishes  to  invest  the 
extensive  resources  necessary  to 
develop  and  utilize  this  type  of  risk 
adjustment  system.  We  do  not  intend  to 
mandate  this  requirement. 

Comment:  One  commenter  wanted  us 
to  define  the  term  "appropriate"  as  used 
in  §438.6(c)(3){iv),  which  refers  to 
appropriate  payment  mechanisms  and 
utilization  and  cost  assumptions. 

Response:  As  used  both  nere  and  in 
the  definition  of  actuarially  sound  rates, 
the  term  "appropriate"  means  specific 
to  the  population  for  which  the  payment 
rate,  or  in  this  instance  risk  sharing 
mechanism,  is  intended.  This 
requirement  applies  to  individuals  who 
have  health  care  costs  that  are  much 
higher  than  the  average.  Appropriate  for 
the  populations  covered  means  that  the 
rates  are  based  upon  specific 
populations,  by  eligibility  category,  age, 
gender,  locality,  and  other  distinctions 
decided  by  the  State.  Appropriate  to  the 
services  to  be  covered  means  that  the 


rates  must  be  based  upon  the  State  plan 
services  to  be  provided  imder  the 
contract. 

Comment:  Several  commenters 
wanted  us  to  define  the  term  "cost 
neutral"  as  used  at  §  438.6(c)(l)(ii),  and 
specify  how  this  requirement  will  be 
measured.  One  commenter  asked 
whether  a  risk  sharing  model,  where  the 
State  shares  a  percentage  of  excess 
profits  and  losses  with  its  MCO,  would 
be  considered  cost  neutral.  Several 
commenters  asked  whether  all  of  the 
mechanisms  mentioned  in 
§  438.6(c){3)(iv)  need  to  be  cost  neutral, 
and  whether  these  mechanisms  must  be 
cost  neutral  over  the  entire  Medicaid 
program,  or  just  as  applied  to  specific 
populations. 

Response:  In  using  the  term  "cost 
neutral,"  we  are  requiring  that  risk 
sharing  mechanisms  recognize  the  fact 
that  while  some  enrollees  will  have 
much  higher  than  average  health  care 
costs,  other  will  have  much  lower  than 
average  costs.  Actuarially  soimd  risk 
sharing  methodologies  will  be  cost 
neutral  in  that  they  will  not  merely  add 
additional  payments  to  the  contractors' 
rates,  but  will  have  a  negative  impact  on 
other  rates,  through  offsets  or  reductions 
in  capitation  rates,  so  that  there  is  no 
net  aggregate  impact  across  all 
payments.  A  risk  corridor  model,  as 
described  by  the  commenter,  where  the 
State  and  contractor  share  equal 
percentages  of  profits  and  losses  beyond 
a  threshold  amoimt,  would  be  cost 
neutral.  In  response  to  these 
commenters  we  have  added  a  definition 
of  "cost  neuU-al"  at  §438.6(c)(l)(iii). 

In  response  to  the  other  commenters, 
the  cost  neutrality  requirement  must 
apply  to  all  mechanisms  described  in 
§  438.6(c)(3)(iv).  The  mechanism,  as  set 
forth  in  the  rate  setting  methodology, 
should  be  cost  neutral  in  the  aggregate. 
How  that  is  determined,  however,  will 
differ  based  on  the  type  of  mechanism 
that  is  used.  A  stop-loss  mechanism  will 
require  an  offset  to  all  capitation  rates 
under  the  contract,  based  on  the  amoimt 
of  the  stop-loss.  Health  status-based  risk 
adjustment  may  require  an  adjustment 
to  the  capitation  rate  for  all  individuals 
categorized  through  the  risk  adjustment 
system,  but  the  aggregate  impact  will 
still  be  neutral.  We  recognize  that  any 
of  these  mechanisms  may  result  in 
actual  payments  that  are  not  cost 
neutral,  in  that  there  could  be  changes 
in  the  case  mix  or  relative  health  status 
of  the  enrolled  population.  As  long  as 
the  risk  sharing  or  risk  adjustment 
system  is  designed  to  be  cost  neutral,  it 
would  meet  this  requirement  regardless 
of  unforeseen  outcomes  such  as  these 
resulting  in  higher  actual  payments. 


Comment:  A  niunber  of  commenters 
believed  that  an  actuarial  certification 
alone  would  not  be  sufficient  to  justify 
the  payment  rates.  Some  believed  that 
the  impact  of  the  adequacy  and 
timeliness  of  data  and  the  State's  budget 
process  must  be  addressed  as  well. 
Other  commenters  wanted  the 
certification  to  include  enough 
information  for  another  actuary  to 
independently  evaluate  the  results, 
including:  Underlying  data,  its  source 
and  adjustments  made;  description  of 
rate  methodology;  documentation  of 
assiunptions  used;  presentation  of  rates; 
and  expected  impact  on  each  MCO's 
revenues. 

Response:  We  will  be  looking  beyond 
the  actuarial  certification  of  the 
capitation  rates  in  reviewing  and 
approving  rates  in  risk  contracts.  The 
certification  is  one  part  of  the 
documentation  that  will  be  required, 
and  as  described  elsewhere  in  §  438.6, 
there  are  a  number  of  assiuances  and 
explanations  that  must  accompany  this 
certification  in  order  for  rates  to  be 
approved.  We  do  not  believe  it  is 
necessary,  or  in  some  cases  appropriate, 
for  other  actuaries  to  be  able  to 
independently  evaluate  the  results  and 
assimiptions  in  setting  the  rates  (other 
than  for  oiir  actuaries  in  cases  where 
their  assistance  is  required).  As  we 
stated  above,  we  believe  that  MCOs, 
PIHPs,  and  PAHPs  contracting  with 
States  on  a  risk  basis  must  make  their 
own  independent  judgments  of 
proposed  rates  based  on  their  own  costs 
of  doing  business  and  their 
understanding  of  the  population  to  be 
covered,  not  necessarily  their  actuaries' 
review  of  the  State's  actuaries' 
assumptions  and  process  in  setting  the 
rates. 

Comment:  One  commenter  was 
concerned  that  States  or  their  contracted 
actuaries  may  be  required  to  provide 
proprietary  information  to  document  the 
assumptions  and  methodology  used  to 
establish  the  capitation  rates. 

Response:  We  do  not  believe  that 
States  will  be  required  to  provide  any 
information  that  is  proprietary  in  nature 
in  order  to  justify  their  capitation  rates 
in  risk  contracts.  However,  if  there  are 
instances  where  actuaries  believe  that 
information  their  State  is  required  to 
submit  would  represent  trade  secrets  or 
proprietary  information,  as  described  in 
the  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C.  552(a)),  the  information  should 
be  identified  as  such  and  may  be 
withheld  from  public  disclosiu«  under 
the  provisions  of  the  FOLA. 

Comment:  One  commenter  believed 
that  additional  documentation  should 
be  required,  including:  eligibility  and 
enrollment  trends;  provider 
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k^imbursement  at  the  Medicaid  market 
level;  utilization  trends;  pharmacy  and 
Bncillary  costs;  benefits  in  the  contract 
period;  and  administration. 
I    Response:  We  believe  that  the 
jdocumentation  requirements  in 
§  438.6(c)(4),  along  with  the  other 
provisions  of  this  rule,  will  provide 
sufficient  information  on  which  to  base 
decisions  to  approve  or  disapprove 
capitation  rates  in  risk  contracts.  Thus, 
we  do  not  believe  that  the  additional 
documentation  suggested  by  the 
commenter  is  necessary. 

Comment:  A  large  number  of 
commenters  expressed  concern  over  the 
requirement  in  §  438.6(c)(4)(ii)  that 
bayment  rates  may  only  be  based  upon 
services  covered  under  the  State  plan. 
$ome  of  these  commenters  felt  that 
^COs  need  to  maintain  the  flexibility  to 
krrange  for,  and  provide  services  in  the 
most  efficient  manner  that  meets  the 
•needs  of  the  individual,  and  these 
alternative  services  may  not  be  in  the 
State  plan.  The  commenters  asked 
whether  this  paragraph  prohibits  States 
ftnd  MCOs  from  offering  additional 
bervices  or  providing  services  in 
^temative  settings  determined  to  be 
tnore  appropriate,  when  these  services 
^e  not  in  the  State  plan.  Others  asked 
whether  MCOs  can  still  receive  payment 
for  these  services  when  they  provide 
them.  Some  commenters  wanted  us  to 
allow  these  costs  to  be  incorporated  into 
the  rate  calculations. 
!   Response:  When  a  State  agency 
decides  to  contract  with  an  MCO  or 
Other  type  of  managed  care  entity,  it  is 
Ranging  to  have  some  or  all  of  its  State 
plan  services  provided  to  its  Medicaid 
population  through  that  entity.  The 
State  has  not  modified  the  services  that 
tre  covered  under  its  State  plan,  nor  is 
it  continuing  to  pay.  on  a  FFS  basis,  for 
each  and  every  service  to  be  provided 
by  the  entity.  Fiulher.  MCOs  and  other 
managed  cflie  contractors  have  the 
ability  to  do  as  suggested  by  the 
commenters — to  provide  services  that 
are  in  the  place  of,  or  in  addition  to.  the 
services  covered  under  the  State  plan,  in 
the  most  efficient  manner  that  meets  the 
aeeds  of  the  individual  enrollee. 

These  additional  or  alternative 
Services  do  not  affect  the  capitation  rate 
paid  to  the  MCO  by  the  State.  NeiUier 
do  we  believe  that  the  capitation  rate 
should  be  developed  on  the  basis  on 
these  services.  This  requirement  sets 
forth  that  principle — that  the  State 
determines  the  scope  of  State  plan 
benefits  to  be  covered  under  the 
managed  care  contract,  and  sets 
payment  rates  based  on  those  services. 
This  does  not  affect  the  MCOs  right, 
however,  to  use  these  payments  to 
provide  alternative  services  to  enrollees 


that  would  not  be  available  under  the 
State  plan  to  beneficiaries  not  enrolled 
in  the  MCO. 

Comment:  Several  commenters  asked 
how  the  cost  of  non-State  plan  services, 
provided  as  cost-effective  alternatives  to 
State  plan  covered  services,  can  be 
factored  into  the  development  of  the 
capitation  rates  when  a  State  uses  MCO 
utilization  and  cost  data  in  setting  rates, 
if  under  §  438.6(c)(4)(ii)  rates  can  only 
be  based  upon  services  covered  under 
the  State  plan.  These  commenters 
believed  that  States  need  to  be  able  to 
incorporate  the  cost  of  alternative 
services  in  rate  calculations.  Some 
commenters  suggested  that  trade-offs 
should  be  incorporated  into  the  rate 
calculation  so  that  the  cost  of  these 
services  can  be  recognized. 

Response:  We  agree  that  there  must  be 
a  mechanism  whereby  States  using 
MCO  encounter  data  can  base 
utilization  costs  of  actuarially  correct 
rates  on  non-FFS  data.  However, 
actuaries  must  adjust  the  data  to  reflect 
FFS  State  plan  services  only.  States 
cannot  use  unilaterally  contractually 
required  or  "suggested"  services  not 
part  of  the  State  plan  (also  known  as 
"1915(b)(3)  services")  to  calculate 
actuarially  sound  rates.  We  are  open  to 
suggestions  from  States  and  their 
actuaries,  but  we  will  not  modify  the 
basic  principle  that  rates  be  based  only 
on  services  covered  under  the  State 
plan. 

Comment:  One  commenter  asked 
whether  capitation  rates  can  be  adjusted 
to  reflect  additional  requirements  for 
services  like  EPSDT  and  other 
preventive  care  that  may  not  have  been 
provided  imder  the  State  plan  in  FFS, 

Response:  Another  reason  that  we 
decided  to  replace  the  UPL  requirement 
with  the  requirement  for  actuarially 
sound  rate  setting  is  to  permit  States  to 
pay  for  the  amount,  duration  and  scope 
of  State  plan  services  that  States  expect 
to  be  delivered  under  a  managed  care 
contract.  Thus,  States  may  adjust  the 
capitation  rate  to  cover  services  such  as 
EPSDT  or  prenatal  care  at  the  rate  the 
State  wants  the  service  to  be  delivered 
to  the  enrolled  population.  States  may 
use  other  mechanisms  such  as  financial 
penalties  if  service  delivery  targets  are 
not  met,  or  incentives  for  when  targets 
are  met. 

Comment:  Another  commenter  asked 
if  the  requirement  in  §438.6(c)(4)(ii) 
that  payment  rates  based  upon  the  cost 
t)f  State  plan  covered  services  would 
prohibit  payment  for  administration, 
profit,  and  contingencies,  and  what 
effect  this  would  have  on  the  FFP 
match. 

Response:  As  noted  previously,  we 
have  clarified  the  language  in 


§  438.6(c)(4)(ii)  to  indicate  that  payment 
may  also  be  made  for  a  contractor's 
administrative  costs  directly  related  to 
providing  Medicaid  services  covered 
under  the  contract.  In  accordance  wiUi 
§  438.812,  all  costs  under  a  risk  contract 
are  considered  a  medical  assistance 
cost,  so  there  is  no  impact  on  FFP. 

Comment:  A  number  of  commenters 
raised  questions  regarding  the 
requirement  at  §438.6(c)(4)(iii)  for  a 
comparison  of  projected  expenditures 
for  a  past  year  to  actual  expenditures  for 
that  year.  Several  commenters  wanted  to 
know  what  our  purpose  was  in 
requiring  the  reporting  of  year-to-year 
expenditure  differences  when 
evaluating  actuarial  soundness. 

Response:  The  purpose  of  this 
requirement  is  to  provide  us  with  an 
indicator  of  the  accuracy  of  prior  year 
projections  and  the  rate  of  growth  in  a 
State's  expenditiu^s  under  its  managed 
care  program,  and  to  provide  some 
direction  to  reviewers  as  to  whether  it 
may  be  necessary  to  look  behind  the 
assumptions  used  by  the  State  in  setting 
the  rates.  An  increase  in  expenditures 
that  far  exceeds  the  inflation  rate  in  the 
medical  market  basket,  for  a  given  period 
"may  warrant  further  review,  as  may 
rates  that  have  been  unchanged  through 
several  contracting  cycles.  However, 
these  are  not  factors  that  would,  in  and 
of  themselves,  result  in  the  disapproval 
of  proposed  rates. 

Comment:  One  commenter  requested 
that  we  clarify  whether  the  requirement 
for  dociunentation  is  an  annual 
requirement  or  if  the  information  is  to 
be  submitted  on  some  other  basis. 

Response:  This  information,  along 
with  tile  rest  of  the  documentation 
required  by  this  rule,  would  have  to  be 
submitted  with  any  new  contract,  or 
contract  renewal  or  amendment  that 
included  new  rates,  as  part  of  that 
required  documentation.  Thus,  the 
information  is  not  necessarily  required 
to  be  submitted  on  an  annual  basis. 
States  will  need  to  submit  the 
documentation  of  past  and  projected 
future  expenditures  in  time  for  us  to 
review  the  expenditure  comparison  as 
part  of  its  review  of  new,  renewed,  or 
amended  contracts  (with  revised  rates). 

Comment:  One  commenter  asked 
whether  the  comparison  of  expenditure 
data  is  intended  to  cover  the  State's 
entire  Medicaid  population,  or  only  that 
portion  which  is  to  be  enrolled  in 
managed  care  during  the  contract  year. 

Response:  These  data  should  cover 
expenditures  for  all  Medicaid  eligible 
beneficiaries  in  areas  where  they  are  or 
could  be  enrolled  in  managed  care. 
Thus,  if  all  TANF  eligibles  in  a  part  of 
the  State  are  mandatorily  enrolled  in 
managed  care,  in  either  a  PCCM  or  an 
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MCO,  they  would  be  included  in  all  of 
past  expenditures  data  and  futiue 
projections.  Also,  if  SSI  eligibles  could 
voluntarily  enroll  in  managed  care,  data 
on  all  SSI  beneficiaries  (whether  the 
individuals  are  enrolled  in  managed 
care  or  not)  should  be  included. 

Comment:  Several  commenters 
believed  that  we  should  clarify  what  is 
meant  by  the  provision  at 
§  438.6(c)(4)(iii).  which  requires 
"documenting"  the  prior  year's 
expenditines  as  compared  to  the 
projected  expenditures  in  the  contract 
year,  and  asked  what  type  of 
documentation  would  be  required,  and 
when  it  would  be  due.  These 
commenters  wanted  to  know  whether 
we  will  issue  guidelines  on  the  process 
to  be  used  to  project  the  prior  year's 
expenditures. 

Response:  We  do  not  believe  the 
provision  of  these  data  is  either  a 
complex  orburdensome  process.  We 
require  that  the  State  identify  that 
portion  of  its  expenditures  in  the  most 
recent  complete  year  that  are 
attributable  to  populations  who  are  or 
could  be  enrolled  in  managed  care. 

Comment:  One  commenter  asked 
what  flexibility  States  will  have  in 
determining  the  methodology  for 
making  expenditxne  projections  under 
this  provision,  and  believed  States 
should  be  able  to  provide  these 
projections  on  the  basis  of  either 
agQ«gate  or  per  capita  expenditures. 

flesponse;  While  we  are  not 
prescribing  the  methodology  for 
providing  this  information,  we  believe 
that  per  capita  expenditures  are  the  only 
valid  means  to  provide  the  type  of 
information  that  can  be  compared  from 
year  to  year. 

Comment:  One  commenter  asked 
what  information  States  must  submit  to 
comply  with  the  requirement  at 
§438.6{c)(4)(iv)  to  explain  incentive 
arrangements,  or  stop-loss,  reinsinance, 
or  other  risk  sharing  methodologies  in 
MCO  contracts. 

Response:  These  risk  sharing 
methodologies  can  sometimes  be  very 
complex.  In  order  for  the  mechanism  to 
be  approved  in  the  contract,  the  State  or 
its  actuary  will  need  to  provide  enough 
information  for  our  reviewer  to 
imderstand  both  the  operation  and  the 
financing  of  the  risk  sharing 
mechanism. 

Comment:  Several  commenters  raised 
questions  regarding  stop/loss  and 
reinsurance  coverage,  and  asked 
whether  we  will  require  MCOs  to  obtain 
stop-loss/reinsurance  coverage. 

Response:  Although  a  numoer  of 
States  require  MCOs  to  obtain  stop-loss 
or  reinsinance  coverage,  there  is  no 
Federal  requirement  that  they  do  so. 


Comment:  One  commenter  asked 
whether,  in  cases  where  the  State 
requires  stop-loss  insurance,  we  would 
require  the  State  to  provide  a  copy  of  a 
contract  between  the  MCO  and  the  re- 
insurer or  stop-loss  provider  to  us. 
Another  commenter  asked  if  we  would 
require  States  to  verify  the  actuarial 
soundness  of  MCO  stop-loss/ 
reinsiuance  contracts  purchased 
commercially. 

Response:  We  will  not  review  the 
actuarial  soiuidness  of  commercially 
purchased  stop-loss/reinsiirance 
coverage.  As  mentioned  above,  there  is 
no  Federal  requirement  that  MCOs 
obtain  this  coverage,  and  we  will  not 
generally  require  a  copy  of  the  stop-loss/ 
reinsurance  coverage  contract.  However, 
there  are  situations  where  this  may  be 
required,  due  to  imusual  circumstances, 
such  as  an  MCO  that  is  financially 
unstable. 

Special  Provisions 

A  number  of  commenters  expressed 
concerns  about  the  limitation  in 
§  438.814  on  FFP  in  contracts  with 
incentive  arrangements  or  risk  corridors. 
These  comments  are  addressed  in  the 
portion  of  the  preamble  on  that  section. 
For  purposes  of  clarity  and  in  order  to 
include  these  limitations  on  payment  in 
the  same  subpart  as  the  other  rules 
governing  payments  in  risk  contracts  we 
have  moved  these  provisions  from 
§438.814  to  §438.6{c)(5)(ii)  and 
(c)(5)(iii).  We  have  also  removed  the 
phrase  in  §438.6(c)(5)(i),  which 
excepted  risk  corridors  from  the 
requirement  for  actuarial  soundness, 
since  it  contradicted  other  provisions  of 
the  regulation. 

Comment:  Several  commenters 
wanted  us  to  define  the  terms  "risk 
corridors"  and  "incentive 
arrangements"  as  used  in 
§  438.6(c)(5)(ii)  and  §438.814. 

Response:  The  term  "incentive 
arrangements,"  as  used  in  this  part, 
means  any  pajonent  mechanism  under 
which  a  contractor  may  receive 
additional  funds  over  and  above  the 
capitation  rates  it  was  paid,  for  meeting 
targets  specified  in  the  contract.  These 
targets  may  be  for  such  things  as 
delivery  of  services  such  as  EPSDT  at  a 
specified  rate  (beyond  the  level 
envisioned  in  the  capitation  rate),  or 
meeting  certain  quality  improvement 
standards.  Risk  corridors  are  defined  as 
a  risk  sharing  mechanism  in  which 
States  and  MCOs  share  in  both  profits 
and  losses  imder  the  contract  outside  of 
predetermined  threshold  amount.  The 
amount  of  risk  shared  imder  this 
arrangement  is  usually  graduated  so  that 
after  an  initial  corridor  in  which  the 
MCO  is  responsible  for  all  losses  or 


retains  all  profits,  the  State  contributes 
a  portion  toward  any  additional  losses, 
and  receives  a  portion  of  any  additional 
profits.  In  response  to  these  commenters 
we  have  added  definitions  for 
"incentive  arrangement"  and  "risk 
corridor"  at  §  438.6  in  paragraphs 
(c)(l)(iv)  and  (c)(l)(v)  respectively. 

Comment:  Several  commenters 
questioned  the  provision  in  proposed 
§  438.6(c)(5)(iii)(C)  that  would  have 
required  the  withholding  of  payments  or 
other  financial  penalties  in  any  contract 
with  incentive  arrangements,  where  the 
incentives  are  not  met.  These 
commenters  stated  that  the  requirement 
did  not  make  sense,  since  these  are  two 
different  types  of  provisions  that  act 
independendy  and  serve  different 
purposes. 

Response:  We  agree  with  the 
commenter  that  this  proposed  provision 
was  confusing  and  have  deleted  it  from 
this  final  rule.  Proposed 
§  438.6{c){5)(iii)(D)  has  been  recodified 
as  §  438.6(c)(5)(iv)(C),  with  subsequent 
paragraphs  similarly  renamed. 

Comment:  One  commenter  wanted  us 
to  clarify  what  is  intended  by  the 
requirement  in  proposed 
§438.6(c)(5)(iii)(E)(now 
§436.6(c)(5)(iv)(D)  in  this  final  rule), 
that  incentive  payments  caimot  be 
conditioned  on  intergovernmental 
transfer  agreements. 

Response:  The  purpose  of  this 
prohibition  is  to  prevent  incentive 
arrangements  in  managed  care  contracts 
from  being  used  as  funding  mechanisms 
between  State  agencies  or  State  and 
county  agencies. 

Comment:  One  commenter  believes 
that  the  requirement  in  proposed 
§438.6(c)(5)(iii)(F),(now 
§  436.6{c)(5)(iv)(E)  in  this  final  rule)  that 
incentive  arrangements  be  necessary  for 
the  specified  activities  and  targets  is 
unclear  and  a  highly  subjective 
determination.  The  commenter  felt  that 
the  provision  should  either  be  deleted, 
or  alternatively  that  responsibility  for 
the  determination  of  necessity  be  placed 
on  the  State. 

Response:  We  do  not  believe  that  this 
provision  is  unclear  or  highly 
subjective.  A  State  that  decides  to  use 
incentive  arrangements  will  have  made 
a  determination  that  they  are  needed  in 
the  contract,  and  we  agree  that  this 
should  be  the  State's  determination. 

Comment:  Many  conunenters  objected 
to  the  provision  in  proposed  §  438.60 
prohibiting  direct  payments  to  teaching 
hospitals  for  graduate  medical 
education  (GME)  when  the  hospital's 
services  are  provided  through  managed 
care.  Commenters  indicated  that  this 
prohibition  would  disturb  longstanding 
arrangements  in  many  States. 
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Response:  In  response  to  the  concerns 
raised  by  these  commenters,  we  have 
modified  that  section  to  permit  such 
payments  to  the  extent  the  capitation 
rate  has  been  adjusted  to  reflect  the 
amount  of  the  GME  payment  made 
directly  to  the  hospital.  We  have  added 
new  §438.6(c)(5)(v),  which  requires 
States  making  payments  to  providers  for 
GME  costs  under  an  approved  State 
plan,  to  adjust  the  actuarially  sound 
capitation  rates  to  account  for  the 
aggregate  amount  of  GME  payments  to 
be  made  directly  to  hospitals  on  behalf 
of  enrollees  covered  under  the  contract. 
This  amount  carmot  exceed  the 
Aggregate  amount  that  would  have  been 
paid  under  the  approved  state  plan  for 
FFS.  We  believe  this  approach 
addresses  State  concerns  of  preventing 
harm  to  teaching  hospitals  and  Federal 
concerns  of  ensuring  the  fiscal 
accountability  of  these  payments.  As 
part  of  our  larger  strategy  of  improving 
the  fiscal  integrity  of  Medicaid 
payments,  we  also  plan  to  study  existing 
Medicaid  GME  payment  arrangements 
and  may  issue  additional  policies  in  the 
iiture. 

•  Services  That  May  Be  Covered 
Proposed  §  438.6(e)) 

The  proposed  rule  at  §  438.6(e) 
wovided  that  an  MCO,  PIHP,  or  PAHP, 
:ontract  may  cover,  for  enrollees, 
services  that  are  in  addition  to  those 
covered  under  the  State  plan. 

t   Comment:  One  commenter  was 
leased  that  the  proposed  rule  expressly 
rovides  for  MCO  contracts  to  cover 
services  that  are  in  addition  to  those 
covered  under  the  State  plan,  because  it 
will  allow  them  to  find  new,  innovative 
ways  to  more  effectively  treat  health 
problems.  A  few  commenters  believed 
these  non-State  plan  services  will  allow 
for  cost-effective  substitutions  for  State 
plan  services.  However,  these 
commenters  question  why  these  non- 
State  plan  services  cannot  be  used  by 
the  State  in  the  development  of  payment 
rates  under  §  438.6(c).  One  commenter 
noted  that  if  they  are  not  paid  for  such 
non-State  plan  services  it  would  stifle 
MCOs  in  the  use  of  innovative  treatment 
methodologies  and  technologies. 
Another  commenter  questioned  how 
FFP  is  impacted  for  these  additional 
services,  since  they  are  not  allowed  to 
be  included  in  the  rate  setting 
methodology  under  §438.6(c)(4)(ii). 
This  commenter  also  asked  whether  we 
were  requiring  payments  for  these 
additional  services  to  be  actuarially 
sound  and  certified  as  required  by 
I  i  438.6(c). 

Response:  Those  commenters  who 
i  ippear  to  believe  that  §  438.6(e)  allows 
or  payment  for  additional  services  that 


can  be  provided  in  lieu  of  State  plan 
services  are  not  correct.  The  additional 
services  allowed  under  §  438.6(e)  are 
not  included  in  the  calculation  of 
capitation  payments.  These  services 
may  only  be  offered  by  an  MCO,  PIHP, 
or  PAHP  paid  on  a  risk  basis.  This  is 
because  these  entities  would  typically 
use  "savings"  (a  portion  of  the  risk 
payment  not  needed  to  cover  State  plan 
services)  to  cover  the  additional  services 
in  question.  Additional  services  may 
also  be  provided  for  imder  section 
1915(b)(3)  waiver  authority  which 
allows  a  State  to  share  savings  resulting 
from  the  use  of  more  cost-effective 
medical  care  with  beneficiaries  by 
providing  them  with  additional 
services.  In  either  case  these  services  are 
additions  to  State  plan  services  and  are 
paid  for  by  plans  or  through  shared 
savings  under  the  waiver  program. 
Since  payment  is  made  by  the  plans  or 
through  shared  savings,  such  payments 
do  not  have  to  be  actuarially  soimd  and 
certified.  In  order  to  clarify  the 
confusion  over  this  provision,  we  have 
added  the  phrase,  "although  the  cost  of 
the  services  cannot  be  included  when 
determining  the  payment  rates  under 
§  438.6(c)."  Further,  for  a  discussion  of 
the  prohibition  against  including  non- 
State  plan  services  in  setting  capitation 
rates,  see  the  preamble  discussion  of 
§  438.6(c)(4). 

•  Compliance  With  Contracting  Rules 
(Proposed  §  438.6(f)) 

This  section  requires  all  contracts 
under  this  subpart  to  comply  with  all 
Federal  and  State  laws  and  regulations 
and  meet  all  requirements  of  this 
section. 

Comment:  We  received  one  comment 
supporting  the  provisions  regarding 
compliance  with  applicable  Federal  and 
State  laws  and  regulations  found  in 
§  438.6(f). 

Response:  We  are  retaining  the 
provisions  supported  by  the  commenter 
in  this  final  rule,  and  appreciate  the 
commenter's  supportive  comments. 

•  Inspection  and  Audit  of  Financial 
Records  (Proposed  §  438.6(g)) 

This  section  of  the  proposed  rule 
required  that  the  financial  records  of 
contractors  and  subcontractors  be 
available  for  audit  and  inspection. 

Comment:  One  commenter  supported 
the  explicit  requirements  of  §  438.6(g). 
The  commenter  noted  that  without 
access  to  financial  arrangements  with 
subcontractors,  it  is  difficult  to  track 
whether  rates  are  sufficient  to  ensure 
that  children  have  access.  The 
commenter  urged  us  to  make  this 
information  publicly  available. 


Response:  We  are  not  imposing  a 
requirement  on  States  to  make  these 
financial  data  public,  nor  will  we 
establish  a  mechanism  to  do  so  at  the 
Federal  level.  However,  under 
§  438.10(g)  (3)  enrollees  are  entitled  to 
obtain  information  on  the  stracture  and 
operations  of  their  MCO  or  PIHP,  and 
for  States  with  mandatory  managed  care 
under  section  1932(a)(1), 
§438.10(i)(3)(iv)  provides  that 
beneficiaries  are  entitled  to  receive 
quality  and  performance  indicators  on 
the  MCOs  and  PIHPs  available  to  them. 
We  believe  that  this  type  of  information 
has  more  value  to  Medicaid 
beneficiaries  than  the  financied  data 
required  by  this  section. 

•  Advance  Directives  (Proposed 
§438.6(i)) 

Proposed  §  438.6(i)  requires  that  all 
MCO  and  PIHP  contracts  comply  with 
the  requirements  of  §422.128  (M+C 
rules)  for  maintaining  written  policies 
and  procedures  for  advance  directives, 
and  reflect  changes  in  State  law  within 
90  days. 

Comment:  One  commenter  asked  for 
the  definition  of  the  term  "advance 
directive"  as  used  in  §438.6(i). 

Response:  The  provisions  on  advance 
directives  are  cross  referenced  to  the 
more  detailed  M+C  rules  in  §422.128. 
which  are  further  linked  to  the 
definition  of  the  term  in  §489.100.  As 
defined  in  §489.100,  "advance 
directive"  means  a  written  instruction, 
such  as  a  living  will  or  durable  power 
of  attorney  for  health  care,  recognized 
under  State  law  (whether  statutory  or  as 
recognized  by  the  courts  of  the  State), 
relating  to  the  provision  of  health  care 
when  the  individual  is  incapacitated. 

Comment:  One  commenter  was 
concerned  that  providing  all  adult 
enrollees  with  written  information  on 
advance  directive  policies,  and 
including  a  description  of  applicable 
State  law  changes,  will  cause  MCOs  to 
duplicate  information  and  develop 
dociunentation  systems  that  will  add 
unnecessary  cost  and  an  administrative 
burden,  thereby  reducing  efficiency  of 
providing  health  care. 

Response:  Because  section 
1903(m)(l)(A)  of  the  Act  requir*  MCOs 
to  provide  information  on  advance 
directives  to  enrollees,  we  do  not  have 
the  authority  to  eliminate  or  modify'  the 
advance  directives  provision  for  MCOs 
under  §438.6(i). 

Comment:  Another  commenter 
believes  the  advance  directive 
requirements  should  be  expanded  to  all 
managed  care  enrollees  and  not  just  for 
those  enrollees  in  MCOs  and  PIHPs.  The 
commenter  believes  that  beneficiaries 
have  the  same  right  to  make  informed 
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choices  about  outpatient  treatments  as 
those  beneficiaries  do  about  inpatient 
treatments. 

Response:  Section  489.102(a) 
identifies  those  providers  required  to 
comply  with  advance  directive 
requirements.  That  section  includes 
providers  that  could  be  participating  in 
a  PAHP  network,  including  hospital 
outpatient  providers  and  home  health 
agencies.  Therefore,  we  agree  with  the 
commenter  that  advance  directives 
should  apply  to  PAHPs  if  their  network 
includes  any  of  the  providers  that  are 
listed  in  §  489.102(a).  We  have  added  a 
new  §438.6(i)(2)  to  include  this 
requirement. 

•  Additional  Rules  for  Contracts  With 
PCCMs  (Proposed  §  438.6(k) 

This  section  proposed  new  rules 
foimd  in  section  1905(t)(3)  of  the  Act 
which  specify  the  requirements  that 
must  be  included  in  contracts  with 
primary  care  case  managers. 

Comment:  One  commenter  felt  that 
the  contract  requirements  for  PCCMs 
were  too  minimal,  and  that  patients  in 
PCCM  programs  should  have  rights  of 
access,  coverage,  information,  and 
disclosure  that  are  as  strong  as  those 
that  apply  to  MCOs,  PIHPs,  and  PAHPs. 

Response:  The  contract  requirements 
for  primary  care  case  managers  in 
proposed  §  438. 6(k)  largely  mirror  the 
language  set  forth  in  section  1905(t)(3) 
of  the  Act,  which  was  added  by  section 
4702  of  the  BBA.  The  BBA  is  clear  in 
setting  forth  which  contracting 
requirements  should  be  placed  on 
primary  care  case  managers,  which 
should  be  placed  on  MCOs,  and  which 
apply  to  all  MCOs,  PHPs,  or  PCCMs. 
PCCM  contracts  must  include  those 
requirements  set  forth  in  section 
1905(t)(3)  as  well  as  any  additional 
requirements  in  section  1932  of  the  Act 
that  apply  to  them.  For  example,  a 
PCCM  must  meet  the  information 
requirements  set  forth  in  §438.10  that 
apply  to  it.  We  also  have  applied  access, 
coverage,  and  information  requirements 
to  primary  care  case  managers  where 
applicable.  Where  the  BBA  specifies 
that  requirements  apply  to  MCOs,  such 
requirements  are  not  applicable  to 
PCCM  contracts.  However,  where  a 
PCCM  is  paid  on  a  capitated  basis,  the 
PCCM  would  meet  the  definition  of  a 
PAHP  and  would  also  be  subject,  by 
regulation,  to  all  PAHP  requirements. 

Comment:  One  commenter  is 
concerned  that  the  requirement  in 
§  438.6(k)(2)  that  "restricts  enrollment 
to  recipients  who  reside  sufficiently 
near  one  of  the  manager's  delivery  sites 
to  reach  that  site  within  a  reasonable 
time  using  available  and  affordable 
modes  of  transportation"  does  not  take 


into  consideration  the  special 
circumstances  and  characteristics  of 
frontier  states.  The  commenter  wanted 
us  to  clarify  what  is  a  "reasonable"  time 
in  frontier  states  where  the  nearest 
provider  may  be  more  than  100  miles 
fi-om  the  beneficiary,  and  very  few 
locations  have  any  public  or  commercial 
transportation  available.  The  commenter 
asked  whether  this  prohibits  a  recipient 
from  choosing  a  provider  who  is  further 
away,  which  could  result  in  decreased 
beneficiary  satisfaction  and  choice.  The 
commenter  suggests  a  standard  based  on 
"normal  and  customary"  practices  that 
would  allow  for  a  frontier  state  to  better 
serve  its  population. 

Response:  We  do  not  believe  that  this 
requirement  imposes  any  ujireasonable 
burden  on  frontier  states  as  suggested  by 
the  commenter.  The  requirement  in 
proposed  §438.6(k)(2),  that  beneficiaries 
be  able  to  access  care  within  reasonable 
time  using  affordable  modes  of 
transportation,  is  derived  from  statutory 
language  in  section  1905(t)(3)(B)  and 
cannot  be  changed.  However,  states 
have  the  flexibility  to  determine  their 
own  standards  for  reasonableness  based 
on  normal  distance  and  travel  times  in 
the  area,  the  needs  of  the  beneficiaries, 
provider  availability,  and  the  geographic 
imiqueness  of  the  State.  One  example, 
as  noted  in  the  preamble  of  the 
proposed  rule,  is  the  30-minute  travel 
time  standard  that  many  States  have 
adopted  for  urban  areas.  Other  States 
have  established  10  to  30  mile  distance 
standard,  depending  on  specific 
circiunstances  within  the  area  of  the 
State  to  be  served.  We  have  consistently 
permitted  States  to  develop  their  own 
standards,  based -upon  customary 
treatment  patterns  in  their  unrestricted 
EPS  programs,  in  the  approval  of  section 
1915(b)  waiver  programs. 

While  we  require  States  to  develop 
their  PCCM  programs  so  that  enroUees 
should  not  have  to  travel  an 
unreasonable  distemce  beyond  what  is 
customary  in  the  State's  unrestricted 
FFS  program,  we  encourage  States,  to 
the  extent  practical,  to  make  exceptions 
for  beneficiaries  who  request  to  travel 
further  than  the  time  and  distance 
standards  set  by  the  State,  for  such 
reasons  as  a  desire  to  maintain  an 
ongoing  relationship  with  a  particular 
participating  provider.  Section 
438.6(k)(2)  would  not  prohibit  such 
exceptions,  provided  the  beneficiary 
was  aware  of  his  or  her  options  and 
could  make  an  informed  choice  of 
PCCM. 

•  Subcontracts  (Proposed  §  438.6(1)) 

This  proposed  rule  requires  all 
subcontractors  to  fulfill  the 
requirements  of  §  438.6  that  are 


appropriate  to  the  services  or  activity 
delegated  under  the  subcontract. 

Comment:  One  commenter  asked  for 
clarification  about  whether  the  CMS 
Regional  Office  must  also  review  and 
approve  all  subcontracts  since  §  438.6(1) 
requires  that  all  subcontracts  must 
fulfill  the  requirements  of  §  438.6,  and 
§  438.6(a)  requires  the  CMS  Regional 
Office  to  review  and  approve  all  MCO, 
PIHP,  and  PAHP  contracts. 

Response:  The  requirement  for 
Regional  Office  review  of  contracts  in 
§  438.6(a)  only  pertains  to  contracts 
between  States  and  MCOs,  PIHPs,  and 
PAHPs,  but  not  to  subcontracts  between 
any  of  these  entities  and  then 
subcontractors.  As  noted  above, 
§  438.6(1)  only  requires  compliance  with 
provisions  in  §  438.6  that  are 
"appropriate"  to  the  service  or  activity 
covered  under  the  subcontract,  and  we 
do  not  believe  that  such  review  would 
be  appropriate  to  the  services  or 
activities  delegated  under  the 
subcontracts,  or  a  worthwhile 
iaxpenditure  of  our  resources.  Our  focus 
is  on  the  contractual  relationship 
between  the  State  and  the  MCO.  PIHP, 
or  PAHP  as  the  primary  contractor,  as 
required  by  section  1903(m)  of  the  Act, 
with  respect  to  MCOs.  The  primary 
contractor  is  the  entity  that  is  obligated 
to  comply  with  all  provisions  of  the 
contract,  whether  it  uses  subcontractors 
in  order  to  do  this  or  not.  The  use  of 
subcontracts  does  not  in  any  way  alter 
the  primary  contractor's  responsibilities, 
obligations,  or  authority  under  the 
contract. 

•  Choice  of  Health  Professional 
(Proposed  §438.6(m)) 

This  section  sets  forth  the  right  of  an 
MCO  enrollee  to  choose  his  or  her 
health  professional  to  the  extent 
possible  and  appropriate. 

Comment:  One  commenter  suggested 
that  the  regulations  should  specify  that 
MCOs  must  let  enroUees  choose  their 
primary  care  provider  from  among  all 
qualified  participating  providers, 
including  specialists.  The  commenter 
also  suggested  that  when  an  enrollee  is 
unable  to  be  linked  to  their  first  choice 
of  primary  care  provider,  the  MCO 
should  have  a  mechanism  for  linking 
the  enrollee  to  that  provider  when  the 
provider  becomes  available. 

Response:  Section  438.6(m)  permits 
an  enrollee  to  choose  his  or  her  health 
professional  to  the  extent  possible  and 
appropriate.  This  would  include  the 
selection  of  primary  care  providers 
participating  in  the  MCO,  PIHP  or  PAHP 
network,  unless  they  were  already  at 
capacity.  We  do  not  believe  it  is 
necessarily  appropriate  for  specialist  to 
act  as  primary  care  providers  in  every 
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instance.  Primary  care  is  defined  in 
$  438.2,  and  does  not  describe  the  range 
of  services  provided  by  many 
specialists.  We  believe  that  the  decision 
ou  whether  a  specialist  is  the 
appropriate  PCP  for  any  enrollee  should 
be  left  to  the  MCO,  PIHP.  PAHP,  and/ 
or  the  State  to  be  determined  on  an 
individual  basis.  If  an  enrollee  is  unable 
to  be  placed  with  their  first  choice  of 
primary  care  provider,  they  may 
continue  to  check  on  that  provider's 
availability  and  change  PCP  when  it 
becomes  possible  to  do  so.  We  do  not 
believe  this  change  is  necessary  in  the 
regulation  text.  However,  we  are 
removing  reference  to  MCOs,  since  this 
requirement  applies  to  PIHPs  and 
PAHPs  as  well  under  §  438.8. 

4.  Provisions  That  Apply  to  PIHPs  and 
PAHPs  (Proposed  §438.8)  • 

This  section  specifies  which 
provisions  of  this  rule  apply  to  PIHPs 
and  which  apply  to  PAHPs. 

Comment:  Many  commenters  believed 
that  the  same  requirements  should 
apply  to  both  PHPs  and  PAHPs,  and 
several  suggested  that  both  types  of 
PHPs  should  be  subject  to  the  same 
requirements  as  MCOs.  These 
conunenters  argued  that  both  types  of 
entities  cover  an  increasingly  large 
portion  of  the  Medicaid  population,  that 
requirements  for  an  adequate  and 
appropriate  network  are  just  as  relevant 
and  necessary  for  dental  and 
transportation  providers  as  for  MCOs, 
that  children  with  special  health  care 
needs  require  specialized  care 
regardless  of  the  scope  of  services  their 
managed  care  contractor  provides,  and 
that  any  plans  that  provide  any  type  of 
medic6il  care  should  be  required  to 
comply  with  the  protections  in  the  BBA, 
such  as  network  adequacy, 
credentialing,  and  grievance  rights. 

Several  other  commenters  suggested 
that  even  plans  providing  non-medical 
services,  such  as  transportation  should 
be  required  to  have  an  adequate 
network,  provide  services  timely,  and 
have  a  mechanism  to  resolve 
complaints. 

I  Another  commenter  suggested 
returning  to  a  single  set  of  requirements 
for  PHPs,  but  accommodating  PHPs 
covering  a  more  limited  array  of  services 
by  permitting  them  to  deviate  from 
standards  that  are  not  applicable  to  the 
entity  or  services  it  provides  or  allow 
additional  time  to  come  into 
compliance. 

Other  commenters  expressed  support 
for  the  distinction  in  requirements 
between  PIHPs  and  PAHPs  and  the 
flexibility  in  the  rule  to  determine  how 
0  most  appropriately  regulate  PAHPs. 


Response:  As  stated  above  in  the 
discussion  regarding  definitions  at 
§  438.2,  we  believe  that  there  are  clear 
differences  in  terms  of  the  degree  of 
financial  risk,  contractual  obligations, 
scope  of  services,  and  capitation  rates 
paid  to  these  different  types  of  entities, 
and  that  the  scope  of  rules  that  apply  to 
these  entities  under  this  regulation 
should  reflect  these  distinct  differences. 
However,  in  considering  the  provisions 
of  the  proposed  rule  and  the  issues 
raised  by  commenters,  we  agree  that 
there  are  additional  provisions  of  this 
regulation  that  should  apply  to  PAHPs 
and  have  modified  the  requirements  of 
the  final  rule  to  implement  these 
changes,  hi  §  438.8(b),  we  have  added 
the  following  requirements  to  PAHPs: 
Advance  directives  where  a  PAHP  has 
a  network  of  providers  that  includes 
either  hospital  outpatient  departments 
or  home  health  agencies  (see  the 
response  to  comments  on  §  438. 6(i) 
advance  directives),  all  of  subpart  C  on 
Enrollee  Rights,  and  designated  portions 
of  subpart  D  on  Quality  Assessment  and 
Performance  Improvement.  We  have 
added  new  information  requirements 
specific  to  PAHPs  in  a  new  paragraph 
(h)  in  §438.10  (with  the  existing 
paragraph  (h)  renamed  paragraph  (i)). 
Finally,  at  §  438.6(b)(7),  we  have 
reaffirmed  a  PAHP  enroUee's  right  to  a 
fair  hearing  imder  §  431.220.  We  believe 
that  with  these  changes,  we  have 
maintained  an  appropriate  level  of 
regulatory  requirements  for  these 
entities  and  provided  the  necessary 
degree  of  flexibility  for  States  to 
implement  these  programs  and  impose 
any  additional  requirements  States 
determine  to  be  necessary.  In  addition, 
we  believe  we  have  provided  the 
necessary  level  of  beneficiary 
protections  for  these  programs, 
including  network  adequacy  (where 
applicable),  provider  credentialing,  and 
appeal  rights.  We  do  not  believe  that 
applying  additional  provisions  to 
PAHPs  would  be  appropriate  based  on 
the  scope  of  services  they  provide  and 
the  capitation  rates  they  are  paid  in 
comparison  to  PIHPs  and  MCOs. 

Comment:  Several  commenters  raised 
specific  concerns  about  PAHP  rules 
governing  prepaid  dental  plans.  Some 
commenters  indicated  that  Medicaid 
dental  patients  need  patient  protections 
like  MCO  enroUees.  since  oral  and 
systemic  health  are  both  integral  to 
overall  health,  and  should  have  the 
same  patient  protections.  Another 
commenter  asked  whether  MCO  or 
PAHP  rules  apply  to  MCOs  that 
subcontract  for  dental  care.  Several 
commenters  were  concerned  that  dental 
services  are  provided  as  part  of  MCO 


contracts  and  FFS  as  well  as  by  prepaid 
dental  plans,  and  PAHP  dental  enroUees 
should  have  the  same  protections  as 
MCO  enroUees  receiving  dental  care. 

Response:  We  agree  with  the 
commenters  regarding  the  importance  of 
dental  health  and  that  beneficiary 
protections  are  an  important 
requirement  for  dental  PAHPs, 
particularly  the  requirement  for  network 
adequacy.  One  reason  that  States  use 

f>repaid  dental  plans  is  because  of  the 
ack  of  dental  providers  who  provide 
care  under  FFS.  Guaranteeing  an 
adequate  network  in  a  dental  PAHP  will 
provide  Medicaid  beneficiaries  access  to 
dental  care  that  is  often  otherwise 
unavailable. 

The  determination  as  to  which  rules 
apply  to  any  service  or  delivery  system 
is  the  identity  of  the  entity  that 
contracts  with  the  State.  Thus,  in 
situations  where  an  MCO  has  a  contract 
with  a  State,  MCO  rules  apply  to 
services  furnished  by  the  MCO  or  its 
sub-contractors,  including  a 
subcontracting  pre-paid  dental  plan. 
Whete  a  PIHP  or  PAHP  contracts  with 
the  State,  PIHP  or  PAHP  rules  apply 
respectively. 

Comment:  Several  conunenters 
objected  to  the  requirements  imposed 
on  PIHPs.  They  believed  that  the 
proposed  requirements  were  imclear, 
ambiguous,  and  burdensome,  and 
would  require  the  State  to  spend  money 
on  administrative  expenses  rather  than 
patient  care.  These  commenters  felt  that 
the  proposed  requirements  were 
targeted  to  a  medical  model  and  did  not 
take  into  accoimt  behavioral  health 
services,  such  as  mental  health  and 
substance  abuse  or  rehabilitation 
models.  They  pointed  out  that  PIHPs 
only  authorize  and  pay  for  community 
psychiatric  hospital  beds  and  not  all 
inpatient  hospital  care,  and  thus  should 
not  be  subject  to  MCO  requirements. 

Response:  We  acknowledge  that  this 
rule  will  impose  many  new 
requirements  on  PIHPs,  just  as  it 
imposes  new  requirements  on  MCOs 
and  PAHPs.  Most  of  the  new  ijiles 
imposed  on  MCOs  were  derived  from 
the  BBA.  Prior  to  the  BBA,  PHPs  were 
subject,  under  Part  434,  to  most  of  the 
rules  governing  Medicaid-contracting 
HMOs.  We  believe  that  the  Congress 
determined  that  additional  costs  and 
administrative  burden  were  justified  in 
order  to  provide  sufficient  protections 
for  beneficiaries  enrolled  in  MCOs.  We 
believe  that  these  same  considerations 
apply  to  PHPs  that  provide  inpatient 
services.  In  addition,  we  believe  that 
beneficiaries  in  need  of  mental  health 
and  substance  abuse  services  may  be 
particularly  vulnerable,  and  need  these 
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protections  more  than  some  otlier 
healthier  Medicaid  beneficiaries. 

Comment:  One  commenter  apparently 
believed  that  while  PCCMs  covering 
some  or  all  of  the  following  services 
were  subject  to  PCCM  requirements 
(case  management,  diuable  medical 
equipment.  EPSDT,  family  planning, 
hearing,  home  health  care, 
immiinizations,  laboratory,  outpatient 
hospital,  pharmacy,  physician, 
transportation,  vision,  and  x-ray)  a 
managed  care  plans  covering  a  subset  of 
theses  services  would  be  exempt  from 
all  enroUee  safeguards  and  quality  and 
integrity  requirements. 

Response:  It  is  true  that  the  referenced 
services  can  be  furnished  through  a 
PCCM  arrangement,  imder  which  the 
primary  care  case  manager  provides 
physician  services  and  case 
management,  and  has  the  responsibility 
to  refer  or  prior  authorize  these  other 
services  for  their  enrollees.  It  is  also 
true,  that  in  such  a  case,  the  PCCM 
requirements,  and  any  requirement  that 
applies  to  a  "managed  care  entity"  (both 
MCOs  and  PCCMs)  would  apply  in  this 
case.  However,  it  is  also  true  that  a 
managed  care  plan  that  provides  a 
subset  of  these  services  would  be 
subject  to  eiut)llee  safeguards  and 
quality  and  integrity  requirements,  as  an 
MCO  or  a  PAHP.  An  entity  that  was  at 
risk  for  the  full  scope  of  services 
described  by  the  commenter  (or  any 
subset  of  three  or  more  of  the  services 
described  in  §438.2  in  the  definition  of 
comprehensive  risk  contract)  woxild  be 
considered  an  MCO,  even  though 
inpatient  services  were  not  being 
provided.  If  the  "subset  of  services"  did 
not  trigger  the  definition  of 
comprehensive  risk  contract,  the  entity 
woxild  still  be  regulated  as  a  PAHP,  and 
PAHPs  are  not  exempt  from  all  enroUee 
safeguards  and  quality  provisions. 

Comment:  Several  commenters 
wanted  us  to  impose  PIHP  requirements 
on  prepaid  providers  of  home  and 
commiuiity-based  services  (imder  a 
section  1915(c)  waiver)  in  order  to 
assure  that  beneficiaries  in  programs 
that  maximize  commiuiity-based  care 
and  minimize  the  need  for 
institutionalization  will  have  sufficient 
protections.  One  commenter  contended 
that  the  Supreme  Coiut's  decision  in 
Olmstead  v.  L.C.,  and  the  President's 
New  Freedom  Initiative,  dictate  that  all 
provisions  in  the  proposed  rule  that 
would  improve  or  ensure  access  to  care 
must  be  provided  to  those  who  need 
commimity-based  care  in  order  to  reside 
outside  of  institutions.  Other 
commenters  believed  that  PIHP  rules 
should  not  apply  to  home  and 
community-based  services,  since  the 
rules  could  discourage  participation  of 


these  needed  providers,  and  take  away 
State  and  local  discretion  to  impose, 
waive,  or  adjust  requirements  as  best 
determined  at  that  level. 

Response:  Home  and  commimity 
based  service  providers  by  definition  do 
not  provide  "inpatient"  care,  and 
accordingly  would  not  meet  the 
definition  of  PIHP.  In  light  of  our 
decision,  discussed  above,  to  impose 
additional  requirements  on  PAHPs,  we 
believe  that  we  have  provided  sufficient 
beneficiary  protections  for  PAHPs  that 
provide  home  and  community  based 
services,  while  at  the  same  time 
accommodating  the  latter  commenter's 
concern  about  requirements 
discouraging  participation.  In  so  doing, 
we  believe  that  we  are  helping  to 
implement  the  Olmstead  v.  L.C. 
decision  and  the  President's  New 
Freedom  Initiative,  and  to  ensure  access 
to  community-based  care  with 
appropriate  enroUee  protections  and 
quality  assurance. 

Comment:  One  commenter  felt  that  all 
PIHPs  and  PAHPs  should  be  subject  to 
sanctions  if  they  do  not  comply  with  the 
regulations. 

Response:  The  sanction  authority 
enacted  by  the  Congress  in  the  BBA  is 
limited  to  MCOs.  We  do  not  believe  we 
have  authority,  by  regulation,  to 
authorize  States  to  impose  civil  money 
penalties  on  PAHPs  or  PIHPs.  However, 
States  may  cover  PIHPs  and  PAHPs 
imder  their  own  State  sanction  laws, 
and  we  encourage  States  to  do  so 
whenever  they  believe  it  is  necessary. 

Comment:  One  commenter  wanted  us 
to  add  a  provision  to  exempt  MCOs  with 
less  than  500  members  from  the  same 
requirements  from  which  PAHPs  are 
exempt. 

Response:  Because  PIHP  and  PAHP 
requirements  are  based  on  broad  on  the 
authority  in  section  1902(a)(4)  of  the 
Act,  we  have  the  discretion  to  impose 
those  requirements  on  PIHPs  and 
PAHPs  that  we  determine  to  be 
appropriate  through  regulations. 
However,  requirements  for  MCOs  are 
specified  in  sections  1903(m)  and  1932 
of  the  Act,  and  are  not  subject  to 
modification  by  regulation  on  the  basis 
of  the  niunber  of  an  MCO's  enrollees. 

5.  Information  Requirements  (Proposed 
§438.10) 

Proposed  §438.10  set  forth  the 
requirements  that  apply  to  States, 
MCOs,  PIHPs,  PAHPs,  PCCMs,  and 
enrollment  brokers  concerning  the 
provision  of  information  to  enrollees 
and  potential  enrollees.  Paragraph  (a) 
defined  the  terms  used  in  this  section. 
Paragraph  (b)  set  forth  the  basic  rule  that 
all  information  provided  must  be  in  a 
manner  and  format  that  may  be  easily 


understood.  Paragraph  (c)  established 
rules  regarding  language.  Paragraph  (d) 
specified  the  format  for  information  and 
that  alternative  formats  must  be 
available.  Paragraph  (e)  described 
information  requirements  for  potential 
enrollees.  Paragraph  (f)  set  forth  the 
general  information  requirements  for 
enrollees  of  all  MCOs,  PIHPs,  PAHPs, 
and  PCCMs.  Paragraph  (g)  contained 
specific  information  requirements  for 
MCO  and  PIHP  enrollees.  And 
paragraph  (h)  set  forth  the  special  rules 
required  of  States  with  mandatory 
enrollment  under  the  State  plan 
authority  in  §438.50. 

General  Comments  on  §438.10 

Comment:  Some  commenters 
appreciated  the  clarity  and  content  of 
this  section,  and  stated  that  they  did  not 
believe  the  provisions  were  too 
prescriptive.  By  contrast,  another 
commenter  contended  that  the 
requirements  were  too  prescriptive,  and 
would  be  difficult  to  meet  even  for  a 
non-Medicaid  population.  This 
commenter  believed  this  section  as  a 
whole  did  not  take  into  consideration 
the  nature  of  frontier  States.  The 
commenter  recommended  reducing  the 
Federal  role  in  the  provision  of 
information  to  beneficiaries,  and  letting 
States  have  the  discretion  to  determine 
what  is  most  appropriate. 

Finally,  one  commenter  believed  that 
the  proposed  rule  did  not  ensure  that 
enrollees  would  receive  adequate 
information  to  imderstand  their  rights 
and  responsibilities,  and  that  it  failed  to 
provide  potential  enrollees  with  enough 
information  to  make  an  appropriate 
decision.  The  commenter  believed  this 
is  especially  true  for  individuals  with 
chronic  health  conditions,  who  often 
see  niunerous  medical  professionals. 
The  commenter  asserted  that  these 
beneficiaries  must  have  adequate 
information  to  make  the  best  decision  to 
ensure  that  their  health  needs  can  be 
met  within  a  plan's  network. 

Response:  We  believe  the  proposed 
rule  achieves  an  appropriate  balance 
between  ensuring  potential  enrollees 
and  enrollees  have  sufficient 
information,  and  giving  the  State 
flexibility  in  implementing  the 
regulation.  We  appreciate  the  comments 
in  support  of  the  clarity  of  the  proposed 
rule,  and  the  comment  that  it  contains 
an  appropriate  level  of  prescriptiveness. 
For  frontier  areas,  enrollees  there  also 
need  a  minimimi  set  of  information  to 
navigate  a  managed  care  program.  We 
believe  the  regulations  are  flexible 
enough  to  accommodate  the  unique 
circumstances  of  rural  and  fi-ontier 
areas,  and  have  identified  specific 
instances  in  our  responses  to 
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t  ubsequent  comments.  Finally,  we 
believe  the  minimum  information 
required  in  the  proposed  rule  is 
sufficient  for  all  potential  enrollees  and 
enrollees,  even  those  with  disabilities  or 
chronic  illnesses.  There  are  areas  where 
information  that  might  be  especially 
useful  for  this  population  is  available 
upon  request  instead  of  provided 
automatically  (for  example  §  438.10(d) 
on  alternative  formats, 
§438.10(e)(2)(ii)(D)  on  summary 
provider  information,  and  §  438.10(g)  on 
information  on  plan  structure  and 
operations),  but  the  final  rule  makes 
clear  that  these  enrollees  and  potential 
enrollees  must  be  informed  of  how  and 
where  to  get  this  information. 

Definitions  (Proposed  §  438.10(a)) 

Proposed  paragraph  (a)  set  forth 
definitions  of  'potential  enroUee"  and 
"enroUee." 

Comment:  One  commenter  supported 
the  definitions  of  "potential  enroUee" 
and  "enroUee."  Another  commenter, 
however,  felt  that  the  regulation  needs 
to  clarify  who  an  enroUee  is  in  the  case 
of  a  specialty  plan.  For  example,  in  the 
commenter's  State,  all  Medicaid 
recipients  are  required  to  receive  mental 
health  services  fi-om  certain  plans,  but 
the  State  does  not  give  information 
about  mental  health  services  until  an 
individual  actually  receives  services. 
This  commenter  recommended  the  State 
or  plan  should  provide  minimum 
general  information  about  the  plan  and 
what  services  are  provided  at  the  time 
of  initial  enrollment,  in  the  plan,  and 
provide  more  detailed  information 
when  the  beneficiary  first  contacts  the 
plan  to  inquire  about  services  available. 

Response:  We  believe  that  the 
definition  of  enroUee  is  appropriate  for 
any  managed  care  program,  including 
mental  health  managed  care.  We  believe 
that  the  regulation's  flexibility  on 
providing  certain  information  in 
summary  format  meets  the  commenter's 
first  suggestion.  We  disagree  with  the 
suggestion  to  delay  providing  the  full 
set  of  required  eru'oUee  information  to 
the  point  in  time  when  an  enroUee 
requests  services.  This  fails  to  provide 
adequate  information  to  enrollees,  and 
could  be  a  barrier  to  care  for  enrollees 
who  are  unsure  of  what  services  the 
plan  provides  and  how  to  access  those 
services.  We  acknowledge  that  this  will 
result  in  increased  burden  for  States 
such  as  those  in  which  the  commenter 
resides  where  there  is  a  single  PIHP  per 
service  area  in  which  every  beneficiary 
is  automatically  enrolled  upon 
determination  of  Medicaid  eligibility. 
Some  of  the  anticipated  burden  could  be 
reduced  by  providing  the  required 


potential  enroUee  and  enroUee 
information  at  the  same  time. 

Mechanism  To  Assist  Understanding 
(Proposed  §  438. 1 0(bl) 

As  noted  above,  proposed  paragraph 
(b)  set  forth  the  basic  rule  that  all 
information  provided  must  be  in  a 
maimer  and  format  that  may  be  easily 
understood. 

Comment:  Numerous  commenters 
believed  that  the  proposed  basic  rule  at 
§  438.10(b)  failed  to  require  States  to 
have  a  mechanism  to  help  enrollees  and 
potential  enrollees  understand  the 
managed  care  program,  and  failed  to 
require  MCOs,  PIHPs,  and  PAHPs  to 
have  a  mechanism  for  enrollees  and 
potential  enrollees  to  understand  the 
requirements  and  benefits  of  the  plan. 
Several  argued  that  beneficiaries  need  to 
have  the  ability  to  get  information  from 
a  variety  of  resources,  not  just  written 
material.  They  felt  that  a  mechanism 
was  needed  to  ensure  that  enrollees  and 
potential  enrollees  have  information 
necessary  for  informed  decisions.  Some 
commenters  believed  that  the  lack  of 
such  a  source  of  assistance  would  have 
a  harmfiil  impact  on  persons  with 
disabilities,  especially  mental 
retardation  and  other  cognitive 
impairments.  One  commenter  urged  that 
such  a  mechanism  be  family-friendly. 
Several  commenters  noted  that  such  a 
mechanism  was  included  in  the 
Bipartisan  Patient  Protection  Act  (HR 
2653),  CMS'  Report  to  the  Congress 
entitled  "Safeguards  for  Individuals 
with  Special  Health  Care  Needs 
Enrolled  in  Medicaid  Managed  Care," 
and  the  President's  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Healthcare  Industry. 

The  commenters  recommended 
requiring  States  to  have  a  mechanism 
for  potential  enrollees  and  enrollees  to 
understand  the  State's  managed  care 
program.  Examples  included  a  toU-ft-ee 
hotline,  ombudsman,  and  other  types  of 
consumer  assistance.  Many  of  the 
commenters  further  recommended 
requiring  that  MCOs,  PIHPs,  and  PAHPs 
have  a  mechanism  to  help  potential 
enrollees  and  enrollees  understand  the 
requirements  and  benefits  of  the  specific 
plan.  Two  commenters  recommended 
the  plan's  mechanism  need  only  be 
provided  for  enrollees,  not  potential 
enrollees. 

Response:  We  agree  with  commenters 
that  written  information  may  not  be 
sufficient  for  potential  enrollees  and 
enrollees  to  understand  a  managed  care 
program.  In  response  to  these 
comments,  we  have  amended 
§  438.10(b).  by  adding  paragraphs  (b)(1) 
and  (b)(2)  to  require  that  States,  MCOs 
and  PIHPs  have  mechanisms  in  place  to 


help  beneficiaries  that  need  such  help  to 
understand  the  managed  care  program, 
and  plan  requirements  and  plan 
benefits.  We  believe  that  it  is  not 
necessary'  to  separately  require  PAHPs 
and  PCCMs  to  have  such  mechanisms, 
as  information  on  such  plans  could  be 
addressed  by  the  State's  mechanism.  We 
will  require  the  mechanism  to  be 
available  to  both  potential  enrollees  and 
enrollees,  especially  given  that  much  of 
the  required  potential  enroUee 
information  need  only  be  provided  in 
siunmary  format.  We  believe,  however, 
that  the  State  and  plans  should  be  given 
the  discretion  and  flexibility  to  provide 
the  mechanism  most  appropriate  to 
their  situation,  so  we  are  not  specifying 
the  type  of  mechanism  that  must  be  in 
place. 

Comment:  One  commenter  requested 
that  health  plans  be  made  aware  of  their 
responsibility  to  respond  to  a 
beneficiar\''s  questions  in  a  timely 
manner. 

Response:  We  agree  that  plans  should 
respond  in  a  timely  manner,  and  expect 
them  to  do' so.  However,  we  do  not 
believe  that  it  is  necessary  to 
specifically  provide  for  this  in 
regulation  text. 

Comment:  Numerous  commenters 
noted  that  the  basic  rule  requires  that 
only  certain  information  be  presented  in 
a  manner  and  format  that  is  easily 
understood.  They  objected  that  this  did 
not  appropriately  safeguard  the  rights  of 
beneficiaries.  The  commenters  believed 
that  limiting  the  requirement  to  only 
certain  material  fails  to  give 
beneficiaries  with  limited  English 
proficiency  sufficient  information.  Some 
expressed  concern  that  this  could  also 
violate  section  1932(a)(5)(A)  of  the  Act, 
which  the  preamble  to  the  proposed 
rule  characterized  as  requiring  "all 
written  information  be  provided  in  an 
easily  understood  language  and  format." 
Commenters  recommended  expanding 
the  requirement  to  include  "all" 
materials.  On  the  other  hand,  there  was 
one  commenter  who  agreed  with  the 
limitations  on  which  materials  must 
meet  the  criteria. 

Response:  While  we  share  the 
commenters  concern  that  all  material 
should  be  in  a  manner  and  format  that 
is  easily  understood,  this  section  of  the 
regulations  is  derived  ft'om  section 
1932(a)(5)(A)  of  the  Act  which 
specifically  requires  that  responsible 
parties  "provide  all  enrollment  notices 
and  information  and  instructional 
materials  *   *   *  in  a  manner  and  format 
which  may  be  easily  understood."  Thus, 
notwithstanding  the  unqualified 
language  in  the  preamble,  section 
1932(a)(5)(A)  of  the  Act  limits  the  type 
of  information  covered  by  its  provisions. 
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However,  in  addition  to  the  specific 
requirements  that  apply  to  enrollment 
notices  and  information  and 
instructional  materials  contained  in  this 
section,  provisions  of  the  regulation 
governing  information  on  enrollee 
rights,  provider  enrollee 
commimications,  marketing,  ghevancies 
and  appeals,  and  termination  of  MCOs 
and  PCCMs  all  reference  the 
requirements  of  this  section.  We  believe 
that  this  extends  the  requirements  for  an 
easily  understood  language  and  format 
to  virtually  all  written  material  provided 
to  potential  enroUees  and  enroUees. 
Thus,  we  do  not  agree  that  it  is 
necessary  to  revise  the  regidation  in 
response  to  this  comment. 

Clarifying  Responsible  Entity  (Proposed 
Rules  §  438.10(b)  and  §  438.10(f)) 

As  noted  above,  paragraph  (b)  sets 
forth  the  basic  principle  that 
information  must  be  provided  in  a  form 
that  is  easily  understood.  However,  it 
does  not  set  forth  which  entities  are 
obligated  to  provide  what  specific 
information.  This  also  is  the  case  with 
respect  to  one  paragraph  in  paragraph 
(f),  which  sets  forth  the  general 
information  requirements  for  enroUees 
of  all  MCOs,  PIHPs,  PAHPs,  and 
PCCMs.  The  introductory  paragraph  to 
paragraph  (f)  refers  to  information  being 
made  "available." 

Comment:  Numerous  commenters 
objected  to  the  fact  that  the  text  of  the 
"basic  rule"  in  §  438.10(b)  does  not 
identify  who  is  responsible  for 
providing  information  to  potential 
enroUees  and  enroUees.  One  conmienter 
asserted  it  is  not  enough  for  §  438.10(f) 
to  require  only  that  information  be  made 
"available"  to  enroUees,  because  this 
creates  what  the  commenter  believed  to 
be  a  needless  barrier  to  ensuring 
beneficiaries  have  the  information  they 
need.  Finally,  many  commenters 
expressed  concern  that  §438.10(0(6) 
(regarding  required  information  for 
enroUees)  did  not  specify  who  was 
responsible  for  providing  required 
information  to  enroUees.  Some  of  these 
commenters  recommended  clarifying 
that  the  State  is  responsible  for 
providing  required  information  to 
enroUees,  and  that  the  State  can 
delegate  this  responsibility  to  the  health 
plan.  Other  commenters  suggested 
clarifying  that  the  plan  is  responsible  for 
providing  required  information,  and 
that  the  St^e  is  responsible  for  ensuring 
compliance. 

Response:  While  the  text  in 
§  438.10(b)  setting  forth  the  "basic  rule" 
does  not  itself  identify  who  is 
responsible  for  providing  what 
information  to  potential  enroUees  and 
enroUees,  we  believe  that  other 


provisions  of  the  regtdations  text  make° 
this  clear.  Specifically,  §  438.10(e)(1) 
specifies  that  the  State  or  its  contracted 
entity  is  responsible  for  providing 
required  information  to  potential 
enroUees;  §  438.10(f),  with  one 
exception  discussed  below,  specifies 
which  entity  or  entities  is  responsible 
for  providing  specified  information; 
§  438.10(g)  specifies  that  MCOs  and 
PIHPs  are  responsible  for  providing 
information  specific  to  those  types  of 
programs;  §  438.10(h)  specifies  that  the 
State  or  a  PAHP  must  provide 
information  on  PAHPs;  and  §438.10(1); 
specifies  the  State  is  responsible  for 
providing  certain  information  required 
under  a  State  plan  amendment. 
Within  §  438.10(f),  each  of  the 
paragraphs  specifies  a  responsible  party, 
except,  as  commenters  note,  paragraph 
(f)(6).  While  §438.10(0(3)  specifies  who 
is  responsible  for  providing  the 
information  in  §438.10(0(6),  we  agree 
that  §  438.10(0(6)— read  alone— is 
unclear.  We  are  revising  §438.10(0(6)  to 
specify  the  State  or  at  its  discretion,  its 
contracted  entity,  the  MCO,  PIHP, 
PAHP,  or  PCCM,  is  responsible  for 
providing  required  information  to 
enroUees.  We  will  also  conform  the 
language  identifying  responsible  parties 
in  §  438.10(0(4)  and  §  438.10(g)  with  the 
language  used  in  other  paragraphs. 
Finally,  while  each  paragraph  in 
§  438.10(0  requires  the  provision  of 
certain  information,  in  response  to  this 
comment,  and  for  consistency,  we  are 
revising  the  introductory  paragraph  to 
replace  "made  available"  with 
"provide." 

Prevalent  Languages  (Proposed 
§  438.10(c)) 

Proposed  paragraph  (c)  required  that 
information  be  made  available  in 
prevalent  languages. 

Comment:  One  commenter  supported 
basing  the  determination  of  whether  a 
language  is  prevalent  in  the  potential 
enrollee  and  enrollee  population,  rather 
than  the  State's  population  as  a  whole. 
The  commenter  stated  this  more 
appropriately  targets  those  who  would 
use  information  being  translated. 

By  contrast,  a  few  commenters  noted 
that  proposed  r\ile  only  requires  States 
to  identify  prevalent  languages,  not  all 
languages  spoken  by  potential  enroUees 
and  enroUees.  They  asserted  this  is  a 
weak  standard,  and  disproportionately 
harms  community  health  centers,  which 
serve  a  disproportionate  share  of  people 
with  limited  English  proficiency.  The 
commenters  recommended  the  State  be 
required  to  identify  all  languages 
spoken  in  State,  not  just  prevalent 
languages. 


Response:  We  agree  with  the  first 
commenter  that  the  proposed  rule's 
focus  on  the  enrollee  and  potential 
enrollee  population  in  the  state  is  most 
effective.  We  disagree  with  the  latter 
commenters  that  the  proposed 
"prevalent  languages"  standard  is  weak. 
The  proposed  rule  conforms  with  the 
Office  for  Civil  Rights'  "PoUcy  Guidance 
tiUe  VI  Prohibition  Against  National 
Origin  Discrimination  As  It  Affects 
Persons  With  Limited  English 
Proficiency."  Specifically,  that 
Guidance  suggested  that  written 
material  should  be  translated  into 
regularly  encountered  languages  other 
than  English  spoken  by  a  significant 
number  or  percentage  of  the  population 
eligible  to  be  served. 

Comment:  One  commenter  noted  that 
there  is  generic  (versus  plan-specific) 
information  in  §438.10(0(6)  that  must 
be  translated  into  prevalent  languages. 
The  commenter  believed  it  would  be 
wasteful  and  inefficient  to  require  each 
plan  to  translate  it,  and  any  variation  in 
this  generic  language  across  plans 
would  be  confusing  to  beneficiaries.  The 
commenter  recommended  requiring 
States  to  make  translations  of  generic 
information  available  to  plans. 

Response:  Nothing  in  the  proposed 
rule  would  prohibit  the  State  from 
translating  material  that  is  not  plan 
specific.  However,  we  believe  States 
should  have  flexibility  on  whether  to 
adopt  this  approach. 

Comment:  One  commenter  noted  that 
the  proposed  regulatory  provisions 
placed  sole  responsibility  for  identifying 
prevalent  languages  on  the  State.  In  the 
commenter's  State,  there  is  a  model  in 
which  plans  are  required  to  identify  the 
prevalent  languages  spoken  by  their 
erut)llees,  and  forward  that  data  to  the 
State.  The  commenter  stated  this  allows 
the  plan  to  concentrate  on  the  language 
needs  of  their  membership;  the  State 
then  combines  its  data  with  plans'  data 
for  a  more  accurate  picture  of  non- 
English  languages  spoken.  The 
commenter  recommended  flexibility  in 
this  area  so  that  the  maximum  amount 
of  prevalent  language  data  can  be 
collected  at  all  levels  of  contact  with  the 
enrollee. 

Response:  We  believe  the  proposed 
rule  provides  the  flexibility  this 
commenter  seeks.  Specifically, 
§  438.10(c)(1)  requires  the  State  to 
"establish  a  methodology,"  but  gives 
States  the  discretion  on  what  the  actual 
methodology  is.  It  would  not  preclude 
the  methodology  described  by  the 
commenter. 

Comment:  Niunerous  commenters 
expressed  concern  that  the  definition  of 
"prevalent"  at  §  438.10(c)(1)  was  based 
on  prevalence  among  the  enrollee  and 
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prospective  enrollee  population  at  a 
Statewide  level,  not  a  service  area  level. 
They  observed  that  if  beneficiaries  with 
limited  English  proficiency  are 
concentrated  in  a  few  areas,  there  may 
not  be  enough  to  meet  statewide 
prevalence  threshold.  One  commenter 
stated  this  was  especially  an  issue  in 
more  populated  States. 

The  commenters  recommended 
basing  prevalence  on  service  area,  not  a 
statewide  threshold.  One  recommended  • 
it  be  based  on  geographic  area,  as  stated 
in  the  preamble  to  the  proposed  rule. 
Another  commenter  recommended  the 
rule  define  service  area.  Still  others 
urged  the  rule  go  further,  and  specify  a 
threshold  of  5  percent  within  localized 
area.  A  few  proposed  the  rule  set  a 
threshold  of  10  percent  or  3,000  in  a 
service  area,  with  additional 
specifications  if  there  are  5  percent  or 
less,  as  well  as  under  100  potential 
enroUees  or  enroUees.  Finally,  a 
commenter  suggested  that  if  the  State 
does  not  identify  prevalent  languages  by 
service  area,  that  plans  be  required  to  do 
so. 

Response:  We  appreciate  the 
commenters'  point  regarding  languages 
that  may  be  prevalent  at  a  service  area 
level  but  not  meet  a  statewide  threshold. 
However,  we  believe  the  proposed  rule 
takes  this  into  account.  Specifically, 
§  438.10(c)(2)  requires  the  State  to 
"Provide  written  information  in  each 
prevalent  non-English  language." 
However,  §  438.10(c)(3)  requires  each 
MCO,  PIHP,  PAHP,  and  PCCM  to  make 
its  written  information  available  in  the 
prevalent  non-English  languages  in  its 
particular  service  area.  For  potential 
enroUees  and  enroUees  who  primarily 
speak  a  non-English  language  that  is  not 
prevalent,  the  mechanism  we  are 
requiring  in  response  to  a  comment  on 
§  438.10(b)  will  provide  them  an  avenue 
for  obtaining  needed  information. 

Comment:  One  commenter  contended 
that  requiring  States  to  identify 
prevalent  languages  is  administratively 
burdensome  and  costly.  Another 
commenter  found  the  language 
requirements  problematic,  especially  for 
rural  States,  and  believed  they  would 
create  additional  costs  for  State  and 
plans.  Finally,  a  commenter  noted  the 
difficulty  of  consistently  producing 
materials  in  prevalent  non-English 
languages  in  a  timely  fashion.  On  the 
other  hand,  numerous  commenters 
supported  the  proposed  rule  requiring  a 
methodology  to  identify  prevalent  non- 
English  languages,  and  provision  of 
written  information  in  those  languages. 

Commenters  who  had  concerns  about 
the  prescriptiveness  of  the  proposed 
language  requirements  recommended 
inore  flexibility  in  the  language 


requirements,  including  allowing  States 
the  flexibility  to  determine  if  additional 
language  versions  of  written  information 
are  necessary. 

Response:  The  OCR  Guidance  we 
referenced  in  our  earlier  response  makes 
clear  that  all  entities  that  receive 
Federal  financial  assistance  from  the 
Department  of  Health  and  Human 
Services,  either  directly  or  indirectly, 
must  provide  meaningful  access  to  its 
services  for  beneficiaries  with  limited 
English  proficiency.  This  includes 
providing  translated  versions  of  vital 
documents  into  non-English  languages 
regularly  encoimtered  in  the  eligible 
population.  The  Guidance  provides 
suggested  methodologies  for  identifying 
prevalent  languages,  which  may  be  of 
use  to  States  that  do  not  yet  have  a 
methodology  in  place.  It  may  be  that  in 
a  rural  State,  there  are  no  non-English 
languages  that  would  meet  a  prevalence 
test.  In  those  instances,  States  must  still 
arrange  for  oral  interpretation  and  have 
a  mechanism  (see  comment  and 
response  on  §438. 10(b))  to  assist  non- 
English  speaking  beneficiaries  to 
understand  written  materials  that  are 
not  translated. 

We  believe  the  proposed  rule  gives 
considerable  discretion  to  States  in  what 
methodology  they  use. 

Comment:  Several  commenters 
expressed  support  of  the  proposed  rule's 
reinforcement  of  existing  language 
requirements  under  title  VI  of  Civil 
Rights  Act  of  1964.  Others  suggested 
specifically  referencing  in  the  rule 
guidance  issued  by  the  Office  for  Civil 
Rights,  since  it  applies  to  States  and 
plans  receiving  Federal  funding  under 
Medicaid. 

Response:  We  appreciate  the 
commenters'  support  on  this  issue.  We 
have  disseminated  the  Guidance  to 
States  via  a  State  Medicaid  Director 
letter  dated  August  31,  2000,  and  it  is 
also  available  on  our  website.  We  do  not 
believe  it  necessary  to  specifically 
reference  the  OCR  Guidance  in  the 
regulation. 

Comment:  Numerous  commenters 
noted  that  the  definition  of  "prevalent" 
does  not  define  what  constitutes  a 
"significant  number  or  percentage." 
They  believe  this  is  not  sufficient 
guidance,  and  that  there  is  no 
compelling  need  for  States  to  have 
discretion.  On  the  other  hand,  a  few 
commenters  expressed  support  for 
giving  States  the  discretion  to  define 
prevalent. 

The  commenters  concerned  about 
lack  of  guidance  uniformly 
recommended  the  final  rule  establish  a 
minimum  threshold.  Recommendations 
included  defining  prevalent  as  10 
percent  or  3,000;  incorporating  OCR 


guidance  on  "safe  harbors,"  and  using  a 
threshold  of  5  percent  in  a  localized 
area  and  a  Statewide  level  of  5  percent 
as  well. 

Response:  We  believe  that  the 
language  and  format  requirements  are 
essential  elements  for  ensuring  that 
enroUees  and  potential  enroUees  receive 
the  information  necessary  to  make  an 
informed  choice  and  access  benefits. 
While  we  believe  they  are  essential 
elements,  we  also  continue  to  believe 
that  the  best  methodology  for 
determining  the  prevalent  language 
spoken  by  a  population  in  a  service  area 
may  differ  from  State  to  State  and 
therefore  we  will  not  be  modifying  the 
regulation  to  mandate  a  specific 
methodology.  We  also  note  that  the  OCR 
policy  guidance  referenced  above  gives 
further  examples  and  guidance  on 
meeting  individuals'  language  needs. 

Comment:  One  commenter  noted  that 
§  438.10(c)(2)  requires  States  to  provide 
written  information  in  each  prevalent 
language,  but  §  438.10(c)(3)  only 
requires  plans  to  make  translated 
written  material  available.  The 
commenter  believes  that  this  seems  to 
suggest  that  unlike  plans.  States  caimot 
simply  respond  to  a  request  and  instead 
must  actually  ensure  it  distributes 
translated  materials  to  each  beneficiary 
with  limited  EngUsh  proficiency.  The 
commenter  stated  this  would  be  an 
onerous  requirement,  and  recommended 
instead  that  latitude  be  given  to  States 
to  respond  to  an  inquiry. 

Response:  We  agree  that  the  wording 
could  be  construed  to  required  diff^erent 
levels  of  effort  between  the  State  and 
plans.  In  response  to  this  comment,  we 
are  revising  §  438.10(c)(2)  to  clarify  that 
States  need  only  make  translated 
materials  available.  We  note  that 
§  438.10(c)(5)  still  requires  States  and 
plans  to  notify  enroUees  and  potential 
enroUees  that  translated  materials  are 
available  and  how  to  obtain  them. 

Comment:  One  commenter  noted  that 
the  proposed  rule  required  States  and 
plans  to  identify  beneficiaries  with    " 
limited  English  proficiency.  However, 
the  commenter  believed  that  individuals 
with  limited  English  proficiency  should 
be  able  to  self-identify  and  receive 
appropriate  written  and  oral 
communication. 

Response:  We  agree  that  beneficiaries 
with  limited  English  proficiency  should 
be  able  to  self-identify  and  receive 
appropriate  written  and  oral 
communication,  and  believe  the 
regulation  does  allow  this.  First,  anyone 
who  self-identifies  as  having  limited 
English  proficiency  would  at  that  point 
be  identified  as  such  by  the  State  as  well 
as  a  result.  Secondly.  §  438.10(c)(5) 
requires  States  and  plans  to  notify 
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potential  enrollees  and  enrollees  about 
the  availability  of  oral  interpretation, 
written  infonnation  in  prevalent 
languages,  and  how  to  access  those 
services.  Those  services  are  available 
regardless  of  whether  the  State  or  plan 
identifies  the  beneficiary  as  having 
limited  English  proficiency,  or  the 
beneficiary  self-identifies  as  such. 

Comment:  One  conunenter  conciured 
with  the  requirement  in  §  438.10(c)(3) 
on  making  translated  material  available, 
and  limiting  it  to  written  information. 

Response:  We  appreciate  the 
commenter's  support  for  this 
clarification. 

Oral  Interpretation  (Proposed 
§  438.10(c)) 

Comment:  A  few  commenters  noted 
that  sign  language  was  not  specifically 
referenced  in  the  proposed  rule,  and 
that  interpretation  for  persons  with 
hearing  impairments  is  required  by  the 
Americans  with  Disabilities  Act  and 
title  VI  of  the  Civil  Rights  Act.  One 
conunenter  suggested  that  clarification 
of  this  point  in  the  regulation  text 
would  avoid  confusion  about  the 
applicability  of  ADA  requirements.  The 
commenters  recommended  specifically 
including  sign  language  and  other 
interpreter  services  for  beneficiaries 
with  hearing  impairments. 

Response:  We  agree  that  sign  language 
interpretation  should  be  available  for 
potential  enrollees  and  enrollees  with 
hearing  impairments.  However, 
§  438.6(f)  specifically  requires  MCOs, 
PIHPs,  PAHPs,  and  PCCMs  to  comply 
with  the  Americans  with  Disabilities 
Act  and  other  applicable  Federal 
statutes.  We  do  not  believe  it  would  be 
necessary  or  appropriate  to  restate  all  of 
the  specific  requirements  of  that  law  in 
this  section  of  the  regulation  text. 

Comment:  A  few  conunenters 
supported  the  availability  of 
interpretation  services,  but  believed  it 
would  be  extremely  difficult  for  most 
office-based  physicians  to  set  up  and 
finance  these  services.  They  noted  there 
is  little  coverage  of  these  services  by 
States,  and  the  cost  would  be  substantial 
for  office-based  physicians,  often  . 
exceeding  their  reimbursement  for  the 
office  visit  itself.  The  commenters  felt  it 
was  critical  that  we  require  States  to 
create  and  fund  systems  to  ensure 
appropriate  interpretation  services 
Statewide.  They  further  stipulated  that 
the  services  should  be  funded 
separately,  not  bundled  into  provider  or 
capitation  payments. 

Response:  While  we  believe  that  it  is 
appropriate  and  necessary  to  require 
that  interpretation  and  translation 
services  be  available  for  all  potential 
enrollees  and  enrollees,  we  also  believes 


that  the  States  should  be  afforded  the 
flexibility  to  determine  how  these 
translation  services  are  provided  and 
paid  for. 

Comment:  One  conunenter  contended 
that  the  requirement  in  §  438.10(c)(4)  to 
make  oral  interpretation  available  for  all 
non-English  languages  does  not  take 
into  consideration  special 
circumstances  and  characteristics  of 
frontier  States.  To  expect  a  State  with  a 
small  population  to  have  someone 
available  to  speak  any  possible  language 
would  be  unreasonable  in  this 
commenter's  view.  This  view  was  based 
on  the  commenter's  belief  that  the 
increased  cost  and  could  result  in 
decreased  access  if  providers  drop  their 
participation  in  Medicaid.  Another 
conunenter  argued  that  requiring  oral 
interpretation  for  all  languages  was 
administratively  burdensome  and 
costly.  The  commenters  recommended 
allowing  State  flexibility  to  determine  if 
oral  interpretation  was  necessary. 

Response:  We  appreciate  the 
difficulties  in  arranging  for  oral 
interpretation  for  languages  that  are  less 
frequently  encountered.  However,  we 
believe  the  proposed  rule  does  not 
create  any  new  requirements,  but  rather 
clarifies  that  existing  requirements 
imder  title  VI  of  the  Civil  Rights  Act 
apply  to  Medicaid  managed  care 
programs.  The  OCR  guidance  reinforces 
this,  but  allows  for  flexibility  in  how 
oral  interpretation  is  arranged.  For 
example,  it  acknowledges  that  on-site 
interpretation  may  not  always  be 
realistic,  in  which  case  other  options 
such  as  telephone  language  lines  may  be 
used. 

Comment:  Numerous  commenters 
supported  the  requirement  for  provision 
of  oral  interpretation.  One  conunenter 
specifically  supported  the  provision  that 
it  be  available  free  of  charge  to  each 
potential  enroUee  and  enrollee,  but 
believed  the  requirement  should  be 
strengthened.  The  conunenter  suggested 
adding  language  stipulating  that  oral 
interpretation  be  provided  when 
needed,  and  in  a  manner  convenient  to 
the  beneficiary. 

Response:  We  appreciate  the 
commenters'  support  of  this  provision. 
We  believe  that  some  flexibility  is 
appropriate,  as  noted  in  the  OCR 
guidance,  which  sets  forth  a  variety  of 
factors  to  take  into  consideration  when 
determining  how  to  provide  meaningful 
translation. 

Alternative  Formats  (Proposed 
§  438.10(d)(2)) 

As  noted  above,  proposed  paragraph 
(d)  specified  the  format  for  information, 
and  that  alternative  formats  must  be 
available  for  those  with  special  needs. 


Comment:  Numerous  conunenters 
supported  the  requirement  that  written 
material  be  available  in  alternative 
formats,  but  objected  to  the  fact  that  the 
proposed  rule  did  not  expressly  identify 
who  was  responsible  for  providing 
them.  They  believed  that  specifying 
responsibility  was  essential  to  ensiuing 
that  the  information  is  transmitted  in  a 
timely  manner.  The  commenters 
recommended  that  the  final  regulation 
specify  that  both  the  State  and  health 
plans  have  responsibility  for  making 
available  their  respective  written 
matisrials  in  alternative  formats. 

Response:  We  believe  that  the 
proposed,  rule  makes  clear  that  written 
material  must  be  available  in  alternative 
formats.  We  believe  that  as  drafted,  it  is 
clear  that  this  requirement  applies  to 
whomever  is  providing  the  written 
material  at  issue  to  potential  enrollees 
and  enrollees.  Therefore,  we  believe  it  is 
unnecessary  to  list  each  party  in  the 
regulations  text. 

Required  Information  —  General 
(Proposed  §438.10  (e)  Through  (g)) 

As  noted  above,  proposed  paragraph 
(e)  described  information  requirements 
for  potential  enrollees;  paragraph  (f)  set 
forth  the  general  information 
requirements  for  enrollees  of  MCOs, 
PIHPs,  PAHPs,  and  PCCMs,  and 
paragraph  (g)  contained  specific 
information  requirements  for  MCO  and 
PIHP  enrollees. 

Comment:  One  conunenter  noted  that 
requiring  specific  information  for 
potential  enrollees  and  enrollees  would 
require  additional  State  and  contractor 
financial  and  staff  resources.  The 
conunenter  believed  this  would  lead  to 
increased  costs  of  production  and 
distribution  for  both  State  and  plans. 

Response:  We  appreciate  that 
additional  resources  may  be  needed  to 
compile,  produce,  and  disseminate  the 
required  information.  However,  we 
believe  this  information  is  critical  for 
potential  erut)llees  to  make  informed 
decisions,  and  enrollees  to  understand 
how  to  access  services. 

Infonnation  for  Potential  Enrollees 
(Proposed  §  438. 1 0(e)(l)(i)) 

Comment:  Numerous  commenters 
believed  the  proposed  rule  would  result 
in  a  delay  in  potential  enrollees 
receiving  information.  The  commenters 
noted  that  as  proposed,  the  rule  would 
require  information  be  given  to  potential 
enrollees  when  they  become  eligible  to 
volimtarily  enroll  in  managed  care,  or 
face  mandated  enrollment  in  managed 
care.  They  were  concerned  this  could 
delay  when  beneficiaries  receive  the  .  • 
information,  reducing  the  amount  of 
time  they  have  to  digest  it.  Some 
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commenters  proposed  that  an  additional 
option  should  be  added,  i.e.,  the  time 
when  the  potential  enrollee  first 
becomes  eligible  for  Medicaid.  Others 
recommended  adding  the  following 
language  to  §438.10(e)(l)(i):  "When 
eligible  to  choose  among  MCOs.  PIHPs, 
PAHPs,  or  PCCMs  in  a  voluntary 
program." 

Response:  We  believe  the  proposed 
rule  ensures  that  potential  enrollees  are 
provided  required  information  at  the 
earliest  appropriate  time.  We 
acknowledge  that  a  beneficiary  may 
become  Medicaid  eligible  first,  and  only 
later  be  eligible  to  enroll  in  a  voluntary 
program,  or  required  to  enroll  in  a 
mandatory  program.  However,  we  are 
concerned  that  the  provision  of 
information  for  which  the  beneficiary 
has  no  immediate  use  will  result  in  the 
information  being  disregarded.  In  the 
majority  of  cases,  a  beneficiary  becomes 
a  "potential  enrollee"  immediately 
upon  Medicaid  eligibility 
determination,  and  in  these  instances 
will  get  the  information  at  the  time 
suggested  by  commenters. 

Comment:  One  commenter  noted  that 
the  proposed  rule  does  not  expressly 
require  the  State  to  provide  the  required 
information  on  a  plan  to  all  potential 
enrollees  in  the  plan's  service  area.  The 
commenter  recommended  adding  this 
language. 

Response:  The  proposed  rule  requires 
the  State  to  provide  the  required 
information  to  all  potential  enrollees, 
which  already  would  include  all 
potential  enrollees  in  a  particular  plan's 
service  area.  Therefore,  we  believe  it 
unnecessary  to  add  the  recommended 
language  on  ensuring  that  the 
information  must  be  provided  to  all 
potential  eiuollees  in  a  plan's  service 
area. 

Summary  Information  for  Potential 

fin^ollees  (Proposed  §438.10(e)(2)(ii)) 
Comment:  Some  commenters 
supported  proposed  §438.10{e)(2)(ii), 
which  provided  that  States  need  only 
provide  summary  information  specific 
to  each  plan,  with  detailed  information 
to  be  provided  upon  request.  They 
believe  this  flexibility  allowed  States 
and  plans  to  make  better  use  of  their 
resources  by  giving  specific  information 
only  where  it  is  needed  to  make 
informed  choices,  without  broadly 
disseminating  voluminous  information 
that  will  generally  receive  little 
attention. 

Another  commenter  was  concerned 
that  the  requirement  for  States  to 
provide  only  summary  information — 
versus  providing  detailed  information — 
would  mean  that  many  potential 
enrollees  may  not  receive  basic 


information  on  service  areas,  cost- 
sharing,  benefits  covered,  provider 
information  (including  family 
planning),  and  other  benefits  not 
covered  under  contract.  The  commenter 
believed  the  burden  in  providing  more 
detailed  information  is  minimal,  so  the 
final  rule  should  require  the  State,  to 
provide  detailed  information  to  all 
potential  enrollees.  not  just  upon 
request. 

Numerous  commenters  specifically 
objected  to  proposed 
§438.10(e)(2)(ii)(E).  which  required  the 
State  to  provide  to  potential  enrollees 
only  summary  information  on  State  plan 
services  not  covered  by  the  contract. 
They  believed  this  provision  eliminated 
one  way  potential  enrollees  learn  about 
the  full  range  of  what  is  available  under 
the  State  plan.  Some  commenters  were 
especially  concerned  that,  it  was 
important  for  access  to  reproductive 
health  services,  which  plans  may  not 
offer.  Some  commenters  were  concerned 
that  the  delay  caused  by  needing  to  ask 
for  the  information  could  result  in  a 
beneficiary  being  defaulted  into  such  a 
plan.  Finally,  there  were  commenters 
who  asserted  summary  information  was 
not  adequate  to  allow  potential 
enrollees  to  make  an  informed  decision. 

Many  of  the  commenters 
recommended  that  the  final  regulation 
require  detailed — not  summary — 
information  on  all  items  specific  to  each 
MCO.  PIHP.  and  PAHP.  Others  also 
suggested  the  final  rule  require  health 
plans  to  refer  enrollees  to  a  State 
sponsored,  toll-free  number  that  informs 
beneficiaries  about  how  and  where  to 
access  services  plan  the  plan  does  not 
provide.  They  further  suggested  that  this 
information  be  provided  on  an  annual 
basis  and  at  the  point  of  service. 

Response:  We  oelieve  the  proposed 
rule  strikes  the  proper  balance  between 
providing  needed  information  and 
ensuring  the  information  is  useful  rather 
than  overwhelming.  The  proposed  rule 
does  not  preclude  a  State  ft-om 
providing  detailed  information. 
However,  if  it  opts  to  provide  summary 
information,  then  it  must  under 
§438.10(e)(12){ii)  ensure  potential 
enrollees  and  enrollees  are  informed 
that  more  detailed  information  is 
available  upon  request,  and  how  to 
request  it.  Lists  of  Participating 
Providers  (§438.10(e)(2)(ii)(D)  and 
§438.10(f)(6)(i)) 

These  proposed  sections  required  the 
provision  of  a  list  of  participating 
providers,  including  the  name,  phone 
number  address.  non-English  languages 
spoken,  and  other  information. 

Comment:  For  potential  enrollees,  one 
commenter  suggested  limiting  the  list  of 
providers  on  whom  information  is 


provided  to  hospital  and  primary  care. 
The  commenter  believed  that  providing 
a  full  specialty  provider  directory  may 
create  confusion  on  how  to  navigate  the 
plan's  referral  process,  giving  the 
impression  that  referrals  or 
authorization  are  not  needed.  The 
commenter  recommended  potential 
enrollees  who  want  the  specialty 
network  information  be  directed  to  call 
the  plan  or  enrollment  broker. 

Response:  Although  we  acknowledge 
that  including  information  on 
specialists  adds  to  the  volume  of 
information  and  further  complicates  the 
process  of  keeping  information  current, 
we  do  believe  that  a  significant  number 
of  potential  enrollees  rely  on  this 
information  and  therefore  continue  to 
believe  that,  at  a  minimum,  information 
on  provider  networks  should  include 
information  on  primary  care  physicians, 
specialists,  and  hospitals. 

Comment:  One  commenter  believed 
that  even  in  summary  format,  provider 
information  would  be  too  voluminous, 
and  its  value  for  potential  enrollees  is 
highly  questionable.  In  the  commenter's 
view,  based  on  experience  with 
managed  care,  people  are  more  likely  to 
read  mailings  that  contain  simple, 
limited  information  focusing  only  on 
the  most  important  issues.  The 
commenter  suggested  the  requirement 
be  limited  to  informing  potential 
enrollees  how  they  can  obtain  this 
information. 

Another  commenter  was  unclear  how 
provider  network  information  could  be 
summarized.  Even  a  summary  could  be 
voluminous,  especially  if  it  has  to  be 
kept  up  to  date.  The  commenter  asserted 
that  States  need  flexibility  to  determine 
the  most  efficient  method  that  will  get 
accurate  information  to  beneficiaries  via 
the  easiest  media.  The  commenter 
suggested  making  this  information 
available  upon  request,  with  assistance 
available  ftom  both  State  and  plans. 

Response:  For  many  potential 
enrollees.  a  decisive  factor  in  selecting 
a  plan  is  whether  their  current  primary 
care  provider  is  in  the  network.  For 
beneficiaries  with  disabilities  or  chronic 
illnesses,  participating  specialists  can 
carry  the  same  weight.  We  believe  the 
flexibility  to  summarize  provider 
information  will  allow  States  to 
minimize  the  volume.  For  example, 
clinics  or  group  practices  could  be 
identified  in  lieu  of  listing  individual 
physicians.  States  and  their  contractors 
must  highlight  to  potential  enrollees 
how  to  obtain  detailed  listings  or  to 
inquire  whether  a  specific  provider  is 
participating. 

Comment:  A  commenter  pointed  out 
that  identifying  non-English  languages 
spoken  by  providers — as  required  in 
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§438.10{eK2){ii)(D)and 
§438.10(f)(6)(i}— is  an  example  of  how 
the  proposed  rule  would  impose 
requirements  on  managed  care  programs 
which  are  not  required  in  Medicaid  FFS 
programs.  In  the  commenter's  view,  it 
would  be  problematic  to  obtain  this 
information,  and  the  State  could  place 
itself  at  risk  if  it  is  construed  that  it  is 
in  some  way  "certifying"  their  ability  to 
speak  the  language.  Another  commenter 
noted  that  maintaining  information  on 
non-English  languages  spoken  by 
specialists  and  hospitals  is  extremely 
difficidt  due  to  the  frequency  with  . 
which  it  changes.  The  commenter 
recommended  this  only  be  required  for 
PCPs. 

Response:  We  acknowledge  that  this 
information  may  be  problematic  to 
obtain  and  keep  ciurent.  However,  it  is 
oin  belief  that  potential  enrollees  and 
eiut}llees  need  this  information  to  make 
informed  choices.  We  encourage  States 
and  plans  to  highlight  to  potential 
enrollees  and  enrollees  that  it  is 
important  to  verify  through  a  phone  call 
or  other  means  that  the  information  is 
current. 

Comment:  A  few  commenters  felt  that 
it  would  be  difficult  to  keep  information 
on  which  providers  are  accepting  new 
enrollees  current — as  required  in 
§438.10(f)(6)(i) — especially  in  a  printed 
format.  One  of  the  commenters 
suggested  clarifying  that  plans  may  state 
in  their  materials  that  potential 
enrollees  must  contact  the  plan  for  oral 
updates  of  this  information,  or  that  they 
be  required  to  keep  the  printed 
information  reasonably  up  to  date. 
Another  commenter  suggested  that  the 
final  rule  be  revised  to  require  the  plan 
to  prominently  display  a  toll-free 
number  to  get  this  information.  Another 
recommended  the  rule  be  clarified  to 
provide  that  a  plan's  best  effort  would 
be  sufficient,  or  allow  for  a  phone 
number  to  be  available  to  provide  the 
information. 

Response:  We  acknowledge  that  this 
information  is  time  sensitive;  however, 
it  is  oiu  belief  that  beneficiaries  need 
this  information  to  make  an  informed 
selection.  Therefore,  we  encoiu-age 
States  and  their  contractors  to  highlight 
to  potential  eiu'ollees  and  enrollees  that 
it  is  important  to  verify  through  a  phone 
call,  or  other  means,  that  the 
information  is  still  current.  We  also 
expect  that  States  and  their  contractors 
will  provide  updates  to  provider 
directories  within  a  reasonable  time 
frame,  although  the  exact  time  is  left  to 
the  State  to  determine. 


Required  Information — General 
(Proposed  §  438.10(e)  through  (fl) 

Comment:  One  commenter  observed 
that  some  of  the  information  required 
before  and  after  enrollment  is 
duplicative. 

Response:  We  agree  that  the 
requirement  to  provide  information  on 
benefits,  cost  sharing,  service  area,  and 
participating  providers  required  for 
potential  enrollees  in  §438.10(e)(2)(ii) 
duplicates  required  information  for 
enrollees  in  §438. 10(f)(6).  However,  we 
would  note  that  for  potential  eiu-oUees, 
States  may  provide  siumnary 
information,  with  detailed  information 
provided  upon  request.  For  enrollees, 
detailed  information  is  necessary  to 
understand  the  services  for  which  they 
are  covered  and  how  to  access  them. 

Comment:  One  conunenter  believes 
that  all  the  required  information  for 
both  potential  enrollees  and  enrollees 
should  be  in  writing,  and  should  also  be 
available  to  enrollees  through  a^oU-free 
telephone  number  established  by  the 
State. 

Response:  While  we  expect  that  the 
required  information  will  be  provided 
in  writing,  we  do  not  want  to  preclude 
other  formats.  We  note  that  the 
"mechanism"  for  assisting  enroUee 
understanding  that  we  are  requiring  in 
response  to  comments  on  proposed 
§  438.10(b)  will  provide  another  source 
of  information,  though  as  noted  above, 
we  believe  States  and  plans  are  in  the 
best  position  to  determine  the  most 
effective  mechanism  to  be  used. 

Comment:  Numerous  commenters 
believed  that  a  core  patient  protection  is 
access  to  information  on  the  quality  of 
health  plan  and  providers.  This 
conforms  with  the  President's  Advisory 
Conunission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry. 
The  commenters  recommended 
requiring  MCOs  and  PMPs  to  provide  to 
potential  enrollees  and  enrollees,  upon 
request,  (1)  information  on  licensure, 
certification  and  accreditation  status  of 
MCOs  and  health  care  facilities;  (2) 
information  on  education,  licensiu"e, 
Board  certification  and  recertification; 
(3)  a  description  of  cost-control 
procedures;  (4)  summary  descriptions  of 
methods  of  compensation  for 
physicians:  and  (5)  information  on  the 
financial  condition  of  the  plan, 
including  the  most  recent  audit. 

Response:  We  believe  the  provision  in 
§  438.10(g)(4),  which  requires  MCOs 
and  PWPs  to  provide  certain 
information  upon  request  to  enrollees, 
including  information  on  the  structvue 
and  operation  of  the  plan,  is  sufficient 
to  cover  the  bulk  of  the  information  the 
commenters  specifically  mentioned.  As 


a  result,  we  are  not  revising  the 
regulations  text  to  add  additional 
references. 

Notice  of  DisenroUment  (Proposed 
3438.10(f)(1)) 

Comment:  One  commenter  suggested 
modifying  the  requirement  for  annual 
diseiirollment  notice  to  not  apply  when 
there  is  no  lock-in,  while  several  other 
commenters  supported  the  requirement 
for  States  to  notify  enrollees  of  their 
diseiu'oUment  rights  at  least  annually, 
and  at  least  60  days  prior  to  each  open 
enrollment  period. 

Response:  We  agree  that  the  proposed 
rule  as  written  would  be  awkward  for  a 
program  with  no  lock-in  provision. 
However,  we  believe  it  important  for 
enrollees  to  be  notified  annually  of  their 
disenrollment  rights  under  §  438.56, 
even  in  a  program  with  no  lock-in,  and 
therefore  are  not  eliminating  this 
provision. 

Traditionally,  States  with  no  lock-in 
program  could  still  delay  the  effective 
date  of  disenrollment  to  the  beginning 
of  the  subsequent  month,  leading  to  a  de 
facto  lock-in  of  1  month.  Section 
1932(a)(4)  of  the  Act  did  not  eliminate 
this  scenario,  but  did  permit  States  to 
lock-in  enrollees  for  up  to  a  year.  The 
Act  also  provides  that  if  there  is  a  lock- 
in,  enrollees  can  disenroU  without  cause 
for  the  first  90  days  of  enrollment  in  an 
MCO,  which  assumes  that  a  lock-in 
period  will  be  at  least  90  days  long. 
Finally,  the  statute  provides  that  if    ■ 
States  have  a  lock-in,  they  must  notify 
enrollees  at  least  60  days  prior  to  each 
annual  eiu-ollment  opportunity  of  the 
right  to  disenroU.  We  are  revising  the 
regulation  to  clarify  that  the  60-day 
timefi-ame  for  notifying  enrollees  of  the 
right  to  disenroU  applies  solely  to 
programs  with  lock-ins  of  90  days  or 
greater. 

Annual  Notice  (Proposed  §  438.10(f)(2) 
and  §  438.10(g)) 

Comment:  Niunerous  commenters 
objected  to  the  fact  that  the  aimual 
notice  requirement  in  §  438.10(f)(2) 
need  only  notify  enrollees  of  the 
availability  of  required  enrollee 
information  (that  is,  that  they  may 
receive  it  upon  request)  rather  than 
requiring  that  the  information  be 
furnished  to  all  enroUees.  Many 
commenters  believed  that  the  result 
would  be  that  many  enrollees  would  not 
receive  information  for  many  years,  and 
would  be  unaware  of  their  rights, 
because  they  did  not  bother  to 
specifically  ask  for  the  information. 
Some  conunenters  foimd  this  especially 
problematic  in  light  of  the  fact  that  some 
services  may  not  be  provided  because  of 
the  conscience  clause.  One  commenter 
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noted  that  an  annual  mailing  of  a  full  set 
of  information  typically  is  sent  to 
etuoUees  in  private  health  plans,  and 
believed  that  Medicaid  enrollees 
deserve  no  less.  Another  commenter 
argued  that  by  actually  furnishing  all 
required  information  yearly,  rather  than 
only  upon  request,  enrollees  are  ensured 
timely  information  about  their  rights,  as 
well  as  a  complete  compilation  of  the 
previous  year's  changes  or  amendments 
to  services  provided.  Finally,  a 
commenter  expressed  the  view  that  the 
information  in  question  is  critical  for 
enrollees  deciding  to  remain  with  a 
particular  plan  or  switch  during  an  open 
enrollment  season. 

On  a  related  issue,  numerous 
commenters  supported  the  MCO  and 
PIHP-specific  provisions  in  §  438.10(g). 
but  recommended  the  annual  notice  in 
§  438.10(f)(2)  be  amended  to  require  the 
information  be  provided  in  full  on  an 
annual  basis. 

Response:  We  appreciate  the 
arguments  for  ensuring  enrollees  have 
up-to-date  information  on  the  managed 
care  plans  with  which  they  are  enrolled. 
However,  we  believe  the  proposed  rule 
achieves  a  balance.  The  rule  ensures 
eiuoUees  receive  detailed  information 
upon  enrollment.  In  §438.10(^(4).  we 
require  plans  to  give  each  enrollee 
written  notice  of  significant  changes  at 
least  30  days  prior  to  the  effective  date 
of  the  change.  To  ensure  that  they  are 
updated  on  all  required  information,  we 
are  adding  a  requirement  at 
S  438.10(f)(2)  and  {f)(3)  that  enrollees  be 
updated  on  changes  to  required 
information  in  §  438.10(g),  regarding 
MCO-  or  PIHP-specific  information. 

Timing  of  Information  to  Enrollees 
(Proposed  §  438.10(f)(3)  Through  (f)(5)) 

Comment:  One  commenter  expressed 
concern  about  the  requirement  that 
plans  send  specified  information  to 
enrollees  within  a  reasonable  time  after 
plans  receive  notice  of  enrollment.  The 
commenter  noted  that  in  some  cases, 
notice  of  enrollment  precedes  the 
effective  date  by  a  wide  enough  margin 
that  it  will  be  confusing  to  send  the 
information  that  early.  The  commenter 
suggested  revising  the  language  in  the 
proposed  rule  to  read  "a  reasonable  time 
after  the  MCO  received  the  notice  of  the 
recipient's  enrollment  or  the  effective 
date  of  enrollment,  whichever  is  later." 

Response:  The  regulation  requires  that 
the  information  be  provided  within  a 
"reasonable  time  after  it  receives,  from 
the  State  or  the  enrollment  broker, 
notice  of  the  recipient's  enrollment." 
We  believe  that  the  State  is  in  the  best 
position  to  define  this  specific  time 
requirement  (i.e..  what  is  "reasonable") 
for  providing  this  information. 


Comment:  One  commenter  noted  that 
the  requirement  in  §  438.10(f)(4)  for  30 
days  WTitten  notice  of  any  significant 
change,  as  defined  by  the  State,  is  not 
always  possible  to  comply  with,  since 
States  do  not  always  have  30  days 
notice  of  such  changes.  However, 
numerous  other  commenters  supported 
the  provision  to  require  plans  to  give  30 
days  prior  notice  of  significant  changes. 

Response:  While  we  understand  that 
there  may  be  instances  in  which  plans 
receive  less  than  30  days  notice  of  a 
change,  we  believe  this  would  be  the 
rare  exception,  and  that  a  general  rule 
for  30  days  notice  would  generally  be 
possible  to  meet.  We  believe  that  where 
it  is  possible,  this  timeframe  should  be 
satisfied,  since  we  believe  that  it  is 
needed  in  order  to  give  enrollees 
adequate  notice  of  significant  changes 
that  could  affect  their  care.  As  a  result, 
we  are  not  changing  this  provision. 

Comment:  One  commenter  was 
concerned  that  the  provision  in 
§  438.10(f)(5)  requiring  15  days  notice  to 
eiuoUees  of  their  provider's  termination 
from  the  plan's  network  was  not  enough 
to  ensure  continuity  of  care.  The 
conunenter  recommended  requiring  60 
days  notice,  with  prior  approval  by  the 
State.  The  commenter  further  suggested 
that  if  60  days  notice  is  not  given,  the 
plan  should  pay  for  enroUee  care  from 
the  terminating  provider  for  60  days  or 
until  the  enrollee  transfers  to  another 
plan. 

Response:  We  recognize  a  more 
stringent  threshold  would  likely  further 
promote  continuity  of  care,  and  we 
believe  the  proposed  rule  provides 
States  with  the  discretion  to  do  so. 
However,  we  also  recognize  the  reality 
that  providers  often  give  little  notice  of 
their  plans  to  terminate  participation  in 
a  network.  We  believe  the  proposed  rule 
provides  a  realistic  threshold  that 
protects  enrollees'  interests. 

Required  Information  for  All  Enrollees 
(Proposed  §  438. 1 0(f)(6)) 

Paragraph  (f)(6)  sets  forth  information 
that  must  be  provided  to  all  enrollees. 

Comment:  One  commenter  found  that 
the  requirement  in  §438.10{f)(6)(i),  to 
provide  the  names  and  other 
information  for  hospital  and  specialists, 
would  be  impractical  for  a  PCCM 
program,  since  all  Medicaid- 
participating  providers  are  eligible.  The 
commenter  observed  that  specialists 
also  move,  change  offices,  etc.,  making 
maintenance  of  such  a  list  impractical. 
In  addition,  the  commenter  noted  that 
identifying  all  participating  PCCMs  for 
enrollees  does  not  seem  necessary  or 
reasonable. 

Response:  We  agree  with  the 
commenter.  and  in  response  to  this 


comment  are  conforming  the  language 
in  §  438.10(f){6)(i)  to  the  language  in 
§438.10(e)(2){ii)(D).  which  clarifies  that 
information  on  specialists  and  hospitals 
is  only  required  for  MCOs,  PIHPs,  and 
PAHPs.  We  are  also  clarifying  the  State 
need  only  identify  participating  PCCMs 
in  an  enroUee's  service  area. 

Comment:  Numerous  commenters 
supported  the  statement  in  the  preamble 
to  the  proposed  rule  that  information 
provided  must  (1)  clearly  indicate 
which  providers  are  available  under  any 
subnetworks  with  which  a  plan 
contracts,  and  (2)  explain  the 
procedures  under  which  an  enrollee 
may  request  a  referral  to  an  affiliated  . 
provider  not  in  the  subnetwork.  These 
commenters  believed  that  compliance 
with  this  requirement  was  especially 
important  for  women  who  may  be 
obtaining  services  from  a  subnetwork  ' 
that  limits  access  to  reproductive  health 
services.  The  commenters 
recommended  including  an  explicit 
requirement  in  the  regulation  text, 
specifically  in  §438.10(f)(6)(ii). 

Response:  While  we  do  not  believe  it 
would  be  appropriate  to  dictate 
permissible  contracting  entities  for 
plans,  we  do  require  under 
§  438,  I0(e)(2)(iii)  that  if  there  are 
restrictions  within  a  network,  the 
beneficiary  be  informed  of  these 
restrictions  as  part  of  the  information 
that  they  receive. 

Comment:  Numerous  commenters 
noted  that  the  preamble  to  the  proposed 
rule  specifically  discussed  the  provision 
of  information  on  pharmaceuticals, 
mental  health  and  substance  abuse 
benefits.  H.R.  2564.  as  passed  by  the 
House,  and  supported  by  the  President, 
specifically  requires  disclosure  of 
prescription  drug  benefits.  If  the  intent 
is  for  plans  to  disclose  this  information, 
the  commenters  believed  that 
§438.10(f)(6)(v)  should  explicitly  list 
them. 

Response:  We  believe  that  the 
language  in  §438.10(f)(6)(v)  already 
ensures  full  disclosure  of  information 
on  all  benefits,  including  prescription 
drug  coverage  and  mental  health 
benefits.  It  requires  information  on  the 
"amount,  duration,  and  scope  of 
benefits  available  under  the  contract  in 
sufficient  detail  to  ensure  that  enrollees 
understand  the  benefits  to  which  they 
are  entitled."  Since  this  applies  to  all 
contracted  benefits,  it  is  unnecessary  to 
single  out  specific  benefits  in  the 
regulation  text. 

Comment:  Numerous  commenters 
noted  that  proposed  §438.62  would 
require  States  to  ensure  continued 
services  to  beneficiaries  who  are 
transitioning,  out  of  an  MCO,  PIHP, 
PAHP,  or  PCCM.  but  did  not  require 
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that  enroUees  be  provided  with 
information  on  how  to  obtain  benefits 
during  such  a  transition.  The 
commenters  reconunended  adding  this 
as  required  information  for  enrollees. 

Response:  The  proposed  rule  requires 
the  State  agency  to  actively  arrange  for 
continued  services  to  beneficiaries 
transitioning  in  and  out  of  a  managed 
care  system.  We  believe  States  should 
be  given  discretion  as  to  how  they  fulfill 
that  responsibility. 

Comment:  Several  commenters 
supported  the  requirement  in 
§438.10{f)(6)(vii)  to  specify  the  ability 
to  access  family  planning  providers  out 
of  network.  They  recommended 
clarifying  that  this  requirement  applies 
\o  all  plans,  not  just  those  with 
conscience  clauses. 

Response:  We  believe  that  it  is  clear 
that  the  language  in  the  proposed  rule 
applies  to  all  managed  care  programs 
(unless  this  obligation  were  ever  waived 
under  a  section  1115  demonstration), 
and  are  not  making  further  revisions. 

Comment:  With  respect  to 
§438.10(f)(viii)(C),  one  commenter 
noted  that  in  some  frontier  and  rural 
States,  911  is  not  yet  operational 
throughout  the  State.  The  commenter 
stated  that  printing  and  updating 
materials  specific  to  the  system  in  each 
locale  would  increase  costs  and  biirden. 
The  commenter  observed  that  this 
would  also  lead  to  another  situation  in 
which  managed  care  requirements 
would  be  greater  than  those  in  fee-for- 
service. 

Response:  The  requirement  for 
providing  information  on  how  to  use  the 
911  service  is  limited,  implicitly,  to 
areas  where  this  service  exists  to  use. 
For  areas  that  have  not  yet  implemented 
a  911  system,  it  would  be  acceptable  for 
the  State  to  generally  instruct  Uie 
enrollee  to  call  their  local  emergency 
number  without  specifying  the  actual 
phone  niimber.  We  believe  that  it  is 
important,  however,  to  include 
information  on  using  911  wherever  this 
service  is  available. 

Comment:  One  commenter  asked  why 
the  requirements  in 
§  438.10(f)(6){viii](D)  through 
(f)(6)(viii)(E)  concerning  the  provision  of 
information  on  emergency  services 
applied  to  PCCM  programs.  The 
commenter  believed  that  in  PCCM 
programs,  there  were  no  additional 
restrictions  on  which  emergency 
settings  PCCM  enrollees  can  use.  The 
commenter  believed  there  was  no 
difference  between  PCCMs  and  regular 
FFS  Medicaid  on  this  point. 

Response:  While  enrollees  must  be 
able  to  access  emergency  care  at  any 
hospital  setting,  MCOs,  PIHPs,  and 
PAHPs  also  often  contract  with  specific 


hospitals  for  these  services;  in  those 
instances,  these  contracted  providers 
need  to  be  identified.  We  acknowledgfe 
that  the  only  contracted  providers  in 
PCCM  programs  are  PCPs.  For  PCCM 
programs,  it  will  be  sufficient  for  the 
State  to  direct  enrollees  to  the  nearest 
emergency  room. 

Comment:  Numerous  commenters 
supported  the  requirement  in 
§438.10{f){6){viii)  through  {f)(6)(ix)  that 
MCOs  and  PIHPs  make  certain 
information  available  to  enrollees 
regarding  how  emergency  services  are 
covered,  and  the  process  for  accessing 
these  services.  Some  of  the  commenters, 
however,  suggested  that  plans  also  be 
required  to  send  required  enrollee 
information  on  emergency  care  to 
affected  providers  and  hospitals. 

Response:  Since  an  enrollee  must  be 
able  to  access  emergency  services  at  any 
hospital  setting,  it  would  be  virtually 
impossible  for  plans  to  send  the 
information  to  all  such  providers.  For 
hospitals  and  providers  with  which 
plans  contract  to  provide  emergency 
services,  §438.230(b)(2)(ii)  requires  that 
a  subcontract  "[s]pecifies  the  activities 
*  *  *  delegated  to  the  subcontractor," 
so  this  would  ensure  that  at  least  these 
providers  would  be  aware  of  procediues 
regarding  emergency  services. 

Comment:  Numerous  commenters 
believed  there  was  a  gap  in  proposed 
§438.10(f)(xii)  with  respect  to  how 
enrollees  would  be  informed  of  where 
and  how  to  obtain  coimseling  or  referral 
services  that  plans  do  not  provide  on 
the  grounds  of  moral  or  religious 
objection.  As  written,  these  commenters 
asserted  that  the  proposed  nile  does  not 
require  plans  to  provide  information, 
nor  refer  enrollees  to  a  source  of 
information  concerning  these  services. 
They  acknowledged  that  States  are 
required  to  provide  this  information,  but 
did  not  feel  that  it  should  be  up  to  the 
eiuoUee  to  figure  this  out.  Some 
commenters  argued  that  requiring 
enrollees  to  go  to  two  places  to  obtain 
information  about  how  and  where  to 
access  family  planning  services  is 
confusing,  constitutes  a  barrier  to  care, 
and  could  delay  care  unnecessarily. 
These  commenters  believed  this  would 
permit  discrimination  against  women, 
ignoring  their  health  care  needs. 
Another  commenter  noted  that 
remedying  this  problem  would  reduce 
State  biuden  in  complying  with  the 
requirements.  A  few  commenters  felt 
that  as  written,  the  proposed  rule  would 
permit  plans  to  create  "gag  rules" 
against  physicians  and  other  health 
providers,  who  can  be  barred  from  even 
discussing  how  to  find  information 
about  certain  services.  Finally,  some 
commenters  believed  that  this  provision 


violated  section  1932{b)(3)(B)(ii)  of  the 
Act,  which  requires  plans  to  inform 
enrollees  about  services  not  covered 
because  of  moral  or  religious  objections. 

Several  commenters  recommended 
that  plans  be  required  to  refer  enrollees 
to  where  they  can  obtain  the 
information  addressed  in  section 
438.10(f)(xii).  Some  commenters 
suggested  that  plans  specifically  provide 
referral  to  toll-free  line — which  States 
shoiUd  be  responsible  for  maintaining — 
that  tells  beneficiaries  how  and  where  to 
access  services  the  health  plan  does  not 
provide.  A  few  also  suggested  that  such 
a  toll-free  line  be  used  to  inform 
enrollees  about  the  extent  to  which  they 
can  access  out  of  network  providers, 
including  family  planning  (per 
§438.10(f)(6)(vii)),  and  services 
available  under  the  State  plan  but  not 
xmder  the  contract  (per 
§438.10(f)(6)(xii)).  Other  commenters 
suggested  that  plans  be  required  to 
inform  beneficiaries  of  all  State  plan 
services  not  available  in  the  plan  but 
otherwise  available  in  Medicaid,  and 
that  this  information  be  provided  at 
point  of  service  and  annually. 

Response:  We  believe  it  would  be 
inappropriate,  and  inconsistent  with  the 
intent  of  the  conscience  clause 
provision,  to  require  a  health  plan  that 
morally  objects  to  a  service  to  provide 
information  on  how  and  where  to  access 
the  service.  This  is  why  we  provided  in 
the  regulations  that  the  State  should  be 
responsible  for  doing  so.  We  believe  the 
proposed  rule  was  clear,  in  stating  that 
information  must  be  "furnished"  by  the 
State,  that  the  State  had  the 
responsibility  of  providing  beneficiaries 
with  this  information,  not  merely 
making  it  available  to  them.  It  appears, 
however,  that  at  least  some  commenters 
have  inferred  some  lesser  level  of  State 
responsibility  from  the  fact  that  the 
word  "furnish"  was  used  instead  of 
"provide,"  which  is  used  elsewhere  in 
the  regulation  text.  While  we  believe 
these  words  to  be  interchangeable,  the 
commenter  seems  to  believe  that 
furnish,  as  used  here,  means  only  that 
the  materials  must  be  furnished  upon 
request  (that  is,  "made  available").  In 
order  to  avoid  any  such  inferences,  and 
to  make  it  clear  that  States  are  required 
actually  to  provide  this  information  to 
enrollees,  we  are  revising  the  text  of 
§438.10(e)(2)(ii)(E)and 
§  438.10(f)(6)(xii)  to  use  the  word 
"provide"  instead  of  "furnish"  in 
describing  the  State's  responsibility.  We 
are  also  revising  §  438.102(d)  to  clarify 
the  State  is  responsible  for  providing  the 
required  information  not  only  for 
potential  enrollees,  but  for  enrollees  as 
well.  We  believe  States  should  be  given 


discretion  as  to  how  they  fulfill  that 
responsibility. 

MCO/PIHP  Specific  Information 
(Proposed  §438.1 0(g)) 

Comment:  One  conunenter  urged  that 
it  be  made  clear  how  grievances  and 
appeals  work,  not  only  within  the 
health  plans,  but  within  State 
government  as  well. 

Response:  Section  438.10(g)(l)(i) 
requires  that  plans  provide  information 
on  the  State  fair  hearing  process,  as  well 
as  their  own  grievance  procedxu'es. 

Comment:  One  commenter 
recommended  that  the  required 
information  for  MCOs  and  PIHPs  should 
also  apply  to  PAHPs. 

Response:  The  information 
requirements  in  §  438.10(g)  of  the 
proposed  rule  reflect  requirements 
elsewhere  in  the  regulation  that  apply 
only  to  MCOs  and  PIHPs.  However,  in 
response  to  a  comment  on  §  438.2  and 
438.8,  two  additional  provisions  on 
which  information  is  required  in 
§  438.10(g)  are  being  imposed  on 
PAHPs.  First,  under  §438.8{b)(l)(ii),  the 
advance  directives  requirement  in 
§438.6(i)(2)  now  applies  to  the  extent 
that  the  PAHP  includes  any  of  the 
providers  fisted  in  §489. 102(a).  Second. 
PAHP  enrollees  are  entitled  to  an 
affirmation  of  their  right  to  a  State  Fair 
Hearing.  In  response  to  this  comment, 
and  as  noted  above,  we  are  adding  a 
new  paragraph  (h)  for  PAHP-specific 
requirements  (with  proposed  paragraph 
(h)  renamed  paragraph  (i)),  and 
including  a  reference  to  it  in  appropriate 
parts  of  §  438.10(f).  Finally,  §  438.6(h) 
and  438. 8fb)  of  the  proposed  rule 
already  extended  the  Physician 
Incentive  Plan  requirements  of  434.70  to 
PAHPs.  We  are  adding  in  the  new 
paragraph  (h)  of  §  438.10,  that  this 
information  be  provided  upon  request, 

Comment:  One  commenter  was 
unclear  as  to  why  the  information  on 
provider  appeal  rights  required  by 
proposed  §438.10(g)(l)(vii)  was  critical 
for  enrollees.  In  the  commenter's  view, 
enrollees  already  feel  that  the  amount  of 
information  they  currently  receive  is  too 
much,  or  borders  on  it.  The  commenter 
suggested  requiring  plans  to  send 
notices  of  provider  appeal  rights  to 
network  providers  rather  than  enrollees. 

Response:  The  requirement  in 
§438.10(g)(l)(vii)  simply  reflects  the 
statutory  requirement  in  section 
1932(a)(5)(B)(iii)  of  the  Act  that 
information  on  "procedures  available  to 
*   *  *  a  health  care  provider  to 
challenge  or  appeal  the  failiue  of  the 
organization  to  cover  a  service."  This 
should  not  be  interpreted  as  creating  a 
new  right  in  Medicaid  for  providers  to 
file  an  appeal.  However,  should  the 


State,  MCO.  or  PIHP  provide  for  such  a 
right,  they  must  inform  enrollees  of  its 
availability. 

Comment:  A  few  commenters  noted 
that  imder  the  grievance  and  appeals 
rules  in  proposed  subpart  F  of  part  438, 
enrollees  have  the  right  to 
representation.  These  commenters  were 
believed  that  grievances  and  appeals  are 
complicated  proceedings  involving 
difficult  to  understand  rules,  and  that 
enrollees  should  be  made  aware  they 
have  the  option  to  obtain  assistance.  In 
addition,  the  commenters  believed  that 
enrollees  should  be  protected  against 
retaliation  for  filing  an  appeal  or 
grievance,  and  provided  with 
information  on  this  right  as  well,  so  they 
will  not  forgo  appeals  out  of  fear  of 
retaliation.  The  commenters 
recommended  requiring  health  plans  to 
inform  enrollees  they  have  a  right  to 
representation,  and  that  they  will  not 
suffer  from  retaliation  for  filing  an 
appeal  or  grievance. 

Response:  We  agree  that  enrollees 
need  to  understand  the  grievance 
system  for  it  to  be  effective.  However, 
we  note  the  proposed  rule  at 
§438.10(g)(l)(iv)  afready  stipulates  that 
enrollees  must  be  informed  of  the 
"availability  of  assistance  in  the  filing 
process."  We  believe  this  is  sufficient  to 
ensiue  enrollees  imderstand  the  ability 
to  obtain  assistance,  and  are  not  adding 
the  suggested  clarification.  We  also 
disagree  with  the  commenter  that  it  is 
necessary  to  include  an  explicit 
statement  that  the  beneficiary  will  not 
face  retaliation  for  appealing.  We  do  not 
believe  that  beneficiaries  would  assume 
that  they  would  face  retaliation  in  such 
a  case. 

Comment:  A  few  commenters 
questioned  the  provision  of  complex 
information  such  the  information  on 
physician  incentive  plans  provided 
under  proposed  §  438.10(g)(3)(B).  These 
commenters  believed  that  many 
enrollees  would  not  want  such 
information,  and  may  have  difficulty 
understanding  it,  maJcing  its  automatic 
provision  counterproductive.  The 
commenters  recommended  making  it 
available  upon  request. 

Response:  We  agree  that  requiring  the 
provision  of  detailed  information  on 
physician  incentive  plans  may  be 
counterproductive.  We  are  revising  the 
regulation  to  provide  at  §  438.10(g)(3)(B) 
to  require  MCOs  and  PIHPs  to  inform 
enrollees  it  is  available  upon  request. 

Comment:  A  few  commenters 
objected  to  the  lack  of  a  requirement  for 
plans  to  notify  enrollees  of  their  ability 
to  obtain,  upon  request,  information  on 
requirements  for  accessing  services, 
including  factors  such  as  physical 
accessibility.  These  commenters 


believed  that  if  plans  did  not  furnish 
this  information,  the  enrollee  would 
have  to  contact  numerous  providers  to 
obtain  such  information.  In  an 
emergency,  the  commenters  were 
concerned  that  this  could  delay 
lifesaving  care.  One  conunenter 
referenced  the  need  for  TTY's  service, 
Commenters  also  specifically  noted  that 
the  14th  recommendation  in  CMS' 
Report  to  Congress  on  Special  Needs 
addressed  ensuring  that  plans  and 
providers  are  physically  accessible  to 
those  they  will  serve.  (5ther  commenters 
asserted  that  this  was  a  requirement  of 
the  Americans  with  Disabilities  Act. 
The  commenters  urged  that  plans  be 
required  to  notify  enrollees  that  this 
information  is  available  upon  request, 
and  that  this  also  be  included  in  the 
aimual  notice. 

Response:  We  believe  that  the  overall 
requirements  of  this  section,  in 
particular  the  new  requirement  for  a 
mechanism  to  assist  beneficiaries 
understand  the  managed  care  program 
and  their  own  plans  requirements  and 
benefits,  will  fulfill  the  needs  identified 
by  the  commenters.  Fiulher.  §  438.6(f) 
specifically  requires  MCOs.  PIHPs. 
PAHPs  and  PCCMs  to  comply  with  the 
provisions  of  the  Americans  with 
Disabilities  Act  and  other  anti- 
discrimination statutes.  We  do  not 
believe  any  additional  changes  to  the 
regulations  text  are  necessary. 

Comparative  Information  Under  the 
State  Plan  Option  (Proposed 
§  438.10(h)— Current  §438.10(i)) 

Comment:  One  commenter  noted  that 
there  is  a  common  understanding  that 
quality  and  performance  indicators  are 
still  evolving.  This  commenter  believed 
that  the  reliability  of  such  indicators  for 
comparing  plans  varies  for  reasons  such 
as  difficulty  in  adjusting  for  factors  not 
within  the  plan's  control;  reporting 
inconsistencies;  or  lack  of  statistical 
validity  due  to  small  plan  size.  The 
commenter  recommended  requiring 
States  to  address  these  issues  as  they 
determine  which  measures  to  include, 
and  how  the  information  is  presented, 
explained,  and  qualified.  In  addition, 
the  commenter  recommended  that  the 
final  rule  advise  States  whether  there 
are  circumstances  in  which  reporting 
data  that  is  not  statistically  valid  would 
be  misleading, 

A  few  commenters  urged  that  MCO 
information  be  consistent  with  HEDIS 
standards,  and  be  based  on  the  MCO's 
overall  performance.  Another 
commenter  suggested  giving  States  the 
latitude  to  develop  and  apply  regional 
standards  for  comparative  information. 
Finally,  a  commenter  contended  that 
disenrollment  rates  are  not  valid 
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indicators  when  auto-assignment  is 
used. 

Response:  We  believe  that  States  are 
aware  of  the  evolving  natine  of  quality 
indicators.  The  proposed  rule  includes 
the  statutory  discretion  in  section 
1932{a)(5)(c)(iii)  to  provide  quality 
indicators  "to  the  extent  available."  We 
believe  States  are  in  the  best  position  to 
determine  which  quality  indicators  to 
use,  and  that  there  is  no  impediment  to 
regional  standards  for  comparative 
information.  With  respect  to 
disenrollment  rates,  we  agree  that  there 
are  valid  concerns  with  respect  to  their 
use  in  a  situation  with  auto-assignment. 
We  note  that  disenrollment  rates  were 
not  included  in  Medicaid  HEDIS 
because  of  methodological  problems, 
including  the  fact  that  most  were  related 
to  loss  of  Medicaid  eligibility.  As  a 
result,  in  response  to  this  comment,  we 
are  revising  the  regulation  at 
§438.10(i)(3)(iv)  to  delete  the  reference 
to  disenrollment  rates. 

Comment:  One  commenter  believed 
that  the  type,  scope,  nature,  and  format 
of  the  comparative  information  that 
must  be  furnished  in  the  case  of  the 
State  plan  option  would  be  extremely    . 
costly.  Another  commenter  argued  that 
charting  this  information  for  individual 
PCCM  providers  would  unduly 
complicate  comparisons  for  enrollees, 
and  be  confusing  for  many  service  areas. 
This  commenter  believed  that  collection 
and  maintenance  would  be  cumbersome 
and  costly  to  the  State.  The  commenter 
suggested  deleting  this  requirement  for 
PCCMs. 

Response:  We  recognize  these 
requirements  will  result  in  some 
additional  costs,  but  do  not  believe 
compliance  will  be  as  onerous  as  the 
commenter  believes.  The  information  on 
benefits,  cost-sharing,  and  service  area 
are  already  available  to  the  State.  We  do 
not  have  any  flexibility  on  the 
requirement  that  information  be 
presented  in  a  comparative  chart-like 
format,  since  this  is  specifically 
required  by  section  1932(a)(5)(C)  of  the 
Act.  We  also  do  not  have  flexibility  on 
the  applicability  of  this  requirement  to 
PCCMs  under  section  1932(a)(1) 
authority,  as  this  is  also  required  under 
section  1932(A)(5).  (Section  1932(a)(5) 
requires  the  provision  of  information  on 
"managed  care  entities,"  which 
includes  MCOs  and  PCCMs.) 

There  is  flexibility  for  States  to 
provide  certain  information  that  is 
identical  across  plans  or  PCCMs  only 
once.  For  example,  the  State  may 
provide  a  list  of  services  provided  or 
coordinated  by  all  entities,  and  only 
identify  and  compare  variations  such  as 
additional  services  provided,  or  services 
not  provided  because  of  the  entity's 


religious  or  moral  objections.  The 
quality  indicators  are  only  required  "to 
the  extent  available." 

We  are,  however,  clarifying  that  the 
State  need  only  provide  comparative 
information  on  MCOs  and  PCCMs  on  a 
service  area  basis,  to  ensure  that 
enrollees  do  not  receive  information  on 
entities  with  which  they  cannot  enroll. 

Comment:  One  commenter  believed 
that  it  did  not  make  sense  to  require  the 
comparative  information  to  be  provided 
to  potential  enrollees  at  least  once  a 
year.  The  commenter  assumed  this  was 
an  error.  The  commenter  suggested 
making  this  information  available  to 
enrollees  and  potential  enrollees,  rather 
than  furnishing  it.  The  commenter 
further  suggested  that  States  be  required 
to  provide  the  information  prior  to 
enrollment  or  anytime  upon  request. 

Response:  The  commenter  is  correct 
that  we  made  an  error.  The  error, 
however,  was  not  the  fact  that  the 
information  be  provided,  rather  than 
merely  being  made  available  upon 
request.  Rather,  the  error  was  in 
omitting  a  reference  to  enrollees  in  what 
is  now  §438.10(i)(3).  Section 
1932(a)(5)(C)  provides  that  "A  State  that 
requires  individuals  to  enroll  with 
managed  care  entities  under  paragraph 
(1)(A)  shall  annually  (and  upon  request) 
provide,  directly  or  through  the 
managed  care  entity,  to  such  individuals 
*  *  *."  The  statute  thus  requires  that 
information  be  provided  to  all  potential 
enrollees  and  enrollees,  and  contrary  to 
the  commenter's  suggestion  that 
information  only  be  made  available 
upon  request,  it  requires  that  this 
information  be  "provid[ed]"  annually. 
Thus,  in  this  respect,  the  regulation  is 
not  in  error.  We  are  making  the  needed 
correction  to  conform  §438.10(i)(3)  in 
this  final  rule  with  the  statute. 
Specifically,  we  are  clarifying  that  the 
information  needs  to  be  provided  to 
potential  enrollees  in  the  timeframe 
required  in  §  438.10(e)(1)  (since 
enrollment  is  mandated  for  potential 
enrollees  under  section  1932(a)(1),  these 
individuals  would  be  enrollees  when 
the  obligation  to  provide  information 
after  one  year  occurs),  and  that  enrollees 
should  receive  it  annually  and  upon 
request.  Further,  we  are  acknowledging 
in  §  438:10(i)  that  the  comparative 
information  required  in  this  paragraph 
may  duplicate  what  is  required  in 
§  438.10(e)  for  potential  enrollees  and 
§  438.10(f)(6)  for  enrollees. 

Comment:  A  few  commenters 
supported  the  idea  that  access  to 
comparative  information  on  health 
plans  is  essential  to  allow  Medicaid 
beneficiaries  to  make  informed  choices. 
The  commenters  believed  that 
exempting  PIHPs  and  PAHPs  from  this 


requirement  would  undermine  true 
competition  among  plans.  The 
commenters  recommended  including 
PIHPs  and  PAHPs. 

Response:  The  requirements  in 
§438.10(i)  (proposed  §  438.10(h)  apply 
only  to  managed  care  programs  operated 
under  State  plan  amendment,  as 
authorized  by  Section  1932(a)(1)  of  the 
BBA.  States  may  only  use  this  authority 
for  mandatory  MCO  and  PCCM 
programs;  mandatory  PIHP  and  PAHP 
programs  cannot  be  operated  under  this 
authority.  Thus,  §438.10(i)  applies, 
PIHPs  and  PAHPs  that  are  not  also 
PCCMs  (if  they  wee,  they  would  be 
included  as  such)  woiUd  not  be  among 
the  plans  from  which  beneficiaries 
could  choose.  As  a  result,  we  are  not 
extending  the  requirement  for 
comparative  information  to  PIHPs  and 
PAIff  s  as  the  conmienter  suggests. 

Technical  Corrections 

Comment:  Some  commenters  noted 
areas  where  technical  corrections  are 
needed.  In  the  introductory  paragraph  of 
§  438.10(g),  the  reference  should  be  to 
"438.10(f)"  instead  of  "§  438.10(e)."  In 
§  438.10(h)(1),  they  noted  the  correct 
reference  was  "(h)(3),"  not  "(g)(3)."  In 
§  438.10(h)(3),  they  recommended 
changing  "paragraph  (d)"  to  "paragraph 
(e),"  and  changing  "paragraph  (g)(2)"  to 
"paragraph  (h)(2)." 

Response:  We  appreciate  the 
commenters  pointing  out  the  errors,  and 
are  making  the  recommended 
corrections.  In  addition,  we  are 
correcting  a  drafting  error  in  §  438.10(a), 
in  the  definition  of  "potential  enrollee." 
Specifically,  we  are  deleting  the  words 
"in  a"  in  the  phrase  "*  *  *  not  yet  an 
enrollee  of  a  specific  in  a  MCO  *  *   *" 

6.  Provider  Discrimination  (Proposed 
§438.12) 

Proposed  438.12  would  implement 
the  prohibition  on  provider 
discrimination  in  section  1932(b)(7)  of 
the  Act.  The  intent  of  these 
requirements  is  to  ensure  that  an  MCO 
does  not  discriminate  against  providers, 
with  respect  to  participation, 
reimbursement,  or  indemnification, 
solely  on  the  basis  of  their  licensure  or 
certification.  We  extended  this 
requirement  to  PIHPs  and  PAHPs  in 
proposed  §438.12.  These  requirements 
do  not  prohibit  an  MCO,  PIHP  or  PAHP 
from  including  providers  only  to  the 
extent  necessary  to  meet  their  needs. 
Further,  the  requirements  do  not 
preclude  an  MCO,  PIHP  or  PAHP  from 
establishing  different  payment  rates  for 
different  specialties,  and  do  not 
preclude  an  MCO,  PIHP  or  PAHP  from 
establishing  measures  designed  to 
maintain  the  quality  of  services  and 


control  costs,  consistent  with  its 
responsibilities. 

Comment:  One  commenter  agreed  that 
health  plans  should  be  prohibited  from 
excluding  providers  from  their  networks 
for  reasons  that  are  inconsistent  with 
public  policy,  such  as  discrimination 
against  providers  serving  a  high  need 
population  or  retaliation  against 
providers  who  advocate  on  behalf  of 
their  patients.  However,  the  commenter 
stated  that  the  vast  majority  of  health 
plans'  decisions  are  wholly  unrelated  to 
these  concerns.  The  commenter  noted 
that  the  issuance  of  a  written  notice  is 
unlikely  to  prevent  the  few  cases  of 
improper  conduct.  The  commenter 
believed  that  the  written  notice 
provision  would  impose  an  unnecessary 
administrative  burden  and  cost  on 
health  plans  without  substantially 
protecting  providers,  and  therefore 
should  be  eliininated. 

Response:  We  continue  to  believe  that 
such  notice  is  important  to  help  enforce 
the  anti-discrimination  requirements  in 
section  1932(b)(7)  of  the  Act  and 
§  438.12.  The  notice  will  provide 
reasons  why  providers  were  not 
included  in  the  MCO's,  PIHP's.  or 
PAHP's  network  and  may  be  used  by 
States  in  its  monitoring  efforts.  Further, 
we  estimate  that  it  will  take  one  hour  to 
draft  and  furnish  any  given  notice  and 
on  average  each  MCO,  PIHP.  and  PAHP 
will  only  need  to  produce  10  notices  per 
year. 

Comment:  One  commenter  strongly 
disagreed  with  this  provision,  as  the 
commenter  believed  it  was  intervening 
with  the  ability  of  the  MCO  to  contract 
and  develop  networks  without  undue 
restraint.  The  commenter  specified  that 
in  a  managed  care  business  model, 
selection  of  networks  is  made  on  the 
.  basis  of  quality  and  market  need  and 
that  States  should  be  given  the  latitude 
to  address  these  issues  as  part  of  their 
network  analysis.  The  commenter  also 
argued  that  this  provision  would 
handicap  MCOs  in  requiring  all 
providers  be  credentialed. 

Response:  We  disagree  with  the 
commenter.  Section  438.12, 
implementing  section  1932(b)(7)  of  the 
Act,  provides  sufficient  latitude  for 
MCOs,  PIHPs  and  PAHPs  with  respect 
to  network  selection.  This  provision 
does  not  require  MCOs,  PIHPs  and 
PAHPs  to  contract  with  providers 
beyond  the  number  necessary  to  meet 
the  needs  of  its  enrollees.  Further,  this 
provision  does  not  preclude  these 
entities  from  establishing  measures  for 
provider  selection  that  are  designed  to 
maintain  quality  of  services  and  control 
costs  and  are  consistent  with  its 
responsibilities  to  enrollees.  Finally, 
this  provision  does  not  require  entities 


to  contract  with  any  willing  provider. 
We  also  would  not  have  the  discretion 
to  eliminate  this  provision  even  if  we 
agreed  with  the  commenter,  as  it  is  set 
forth  in  the  statute. 

Comment:  One  commenter  urged 
CMS  to  clarify  in  this  section  that 
Medicaid  managed  care  entities  may  not 
prohibit  or  limit  fully  licensed 
physicians,  such  as  psychiatrists  from 
providing  services  within  their  scope  of 
practice. 

Response:  The  requirements  in 
§438.12  are  intended  to  ensure  that  an 
MCO,  PIHP  or  PAHP  does  not 
discriminate  against  providers  with 
respect  to  participation,  reimbursement 
or  indemnification  solely  on  the  basis  of 
their  licensurs  or  certification.  We  do 
not  believe  it  is  appropriate  to  include 
the  suggested  statement,  4s  this 
requirement  does  not  pertain  to  scope  of 
practice.  Section  438.214  addresses 
provider  selection  and  credentialing 
requirements. 

B.  State  Responsibilities  (Subpart  B) 

Proposed  subpart  B  set  forth  the  State 
option  to  implement  mandatory 
managed  care  through  a  State  plan 
amendment,  as  well  as  other  State 
responsibilities  in  connection  with 
managed  care,  such  as  beneficiary 
choice,  provisions  for  disenrollment, 
continuity  of  care,  conflict  of  interest 
standards,  limits  on  payment,  and 
monitoring. 

1.  State  Plan  Requirements  (Proposed 
§438.50) 

Proposed  §  438.50  permits  State 
agencies  to  enroll  most  Medicaid 
beneficiaries  in  MCOs  or  PCCMs  on  a 
mandatory  basis  without  a  waiver  under 
sections  1915(b)  or  1115  of  the  Act,  and 
without  being  out  of  compliance  with 
the  provisions  in  section  1902  of  the  Act 
for  Statewideness,  comparability,  or 
freedom  of  choice.  Paragraphs  (b)  and 
(c)  set  forth  the  requirements  for  these 
programs  and  the  assurances  that  States 
must  provide.  Paragraphs  (d)  and  (e) 
identified  populations  that  cannot  be 
mandatorily  enrolled  in  an  MCO  or 
PCCM  and  address  the  requirements  for 
a  default  enrollment  mechanism. 

Comment:  Two  commenters  viewed 
proposed  §  438.50(b)(2)  as  a  first  step  in 
better  understanding  how  managed  care 
organizations  pay  physicians  and 
recognize  that  payment  to  providers  in 
managed  care  is  controlled  by  the 
managed  care  organizations.  The 
commenters  recommended  that  CMS 
also  require  managed  care  plans  to 
specify  the  manner  in  which  increases 
in  Medicaid  payment  for  services  will 
be  passed  through  to  intended 
physicians. 


Response:  Section  438.50(b)(2)  is  a 
general  requirement  that  a  State  plan 
amendment  under  this  authority  specify 
the  payment  arrangement  between  the 
State  and  its  managed  care  contractor. 
This  section  does  not  require  the 
submission  of  any  information  regarding 
payment  mechanisms  or  amounts 
between  MCOs  and  their  subcontracting 
providers.  CMS  does  not  review  these 
subcontracts.  We  do  not  believe  that  it 
is  necessary  to  impose  these 
requirements  beyond  requiring  that 
payments  to  providers  be  sufficient  to 
encourage  sufficient  provider 
participation. 

Comment:  Several  commenters 
supported  the  provisions  for  public 
involvement  in  the  design  and 
implementation  of  the  State  plan 
amendment  and  on-going  public 
participation  after  implementation  of 
the  State  plan  amendment  as  proposed 
in  §  438(b)(4).  One  commenter  opposed 
the  requirements  for  public  involvement 
citing  that  this  requirement  is  not 
applied  to  any  other  State  plan 
amendment  and  requires  additional 
State  resources.  The  commenter 
suggested  that  latitude  be  given  to  States 
with  history  of  public  appearance. 

Response:  While  not  all  State  plan 
amendments  require  public 
involvement,  this  language  is  consistent 
with  the  public  notice  requirements  of 
the  State  Children's  Health  Insurance 
Program  and  reflects  the  requirements 
under  the  section  1115  of  the  Act 
demonstration  authority. 

Comment:  Several  commenters 
suggested  adding  PIHPs  and  PAHPs.  as 
well  as  MCOs  and  PCCMs,  to  the 
introductory  clause  in  §  438.50(d), 
which  describes  populations  that  cannot 
be  mandatorily  enrolled  in  an  MCO  or 
PCCM  under  the  authority  in  section 
1932(a)  of  the  Act  and  §  438.50(a). 

Response:  Section  1932(a)(1)  prohibits 
States  from  mandatorily  enrolling 
specified  groups  of  beneficiaries  in 
MCOs  and  PCCMs  under  the  authority 
in  that  section,  which  is  implemented  in 
§438.50.  This  section  of  the  statute  and 
regulations  only  permit  States  to  enroll 
beneficiaries  in  MCOs  and  PCCMs,  even 
if  the  beneficiaries  are  not  in  an 
exempted  group.  Since  this  provision  is 
an  exception  to  authority  that  only 
permits  enrollments  in  MCOs  or 
PCCMs,  it  is  not  appropriate  to  reference 
PIHPs  or  PAHPs  in  this  provision. 
Unless  the  PAHP  also  qualifies  as  a 
PCCM,  and  thus,  would  already  be 
covered  by  this  latter  term,  enrollment 
in  a  PIHP  or  PAHP  may  only  be 
mandated  under  waiver  authority  in 
sections  1915(b)  or  1115(a)  of  the  Act. 

Comment:  We  received  several 
comments  on  the  enrollment  by  default 
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in  proposed  §  438.50(f)  with  one 
commenter  applauding  CMS"  effort  to 
maintain  existing  relations  that 
recipients  may  have  with  providers. 
Another  commenter  recommended  that 
CMS  delete  the  specific  requirements  to 
take  relationships  with  existing 
providers  into  account.  Two 
commenters  believe  that  the  default 
enrollment  process  discourages  health 
plans  and  providers  who  have  not 
traditionally  served  Medicaid 
beneficiaries.  Another  commenter 
inquired  as  to  how  the  default 
enrollment  process  should  function  if 
the  individual's  provider  is  part  of  more 
than  one  MCO  network.  One  commenter 
recommended  that  the  default 
eiut)llment  process  consider  geographic 
location,  family  relations  and  special 
needs  of  the  individual. 

Response:  Section  1932(a)(4)(D)  of  the 
Act  clearly  states  that  the  default 
mechanism  must  consider  existing 
relationships  or  "relationships  with 
providers  that  have  traditionally  served 
beneficiaries  imder  this  title."  We 
believe  that  the  States  should  have  the 
flexibility  to  consider  other  factors  in 
the  design  of  a  default  enrollment 
process  that  best  meets  the  needs  of  the 
individual,  including  factors  suggested 
by  the  commenter.  Therefore,  we  have 
not  added  any  new  requirements  to 
§  438.50(f). 

Comment:  A  few  commenters 
requested  clarification  of  the  phrase  in 
proposed  §  438.50(f)(2).  "must  distribute 
the  recipients  equitably."  One 
commenter  recommended  that  the 
regulation  be  restated  to  explicitly  grant 
States  the  right  to  determine  what  is  an 
equitable  distribution. 

Response:  This  provision  requires 
States  to  have  a  process  whereby  they 
can  assign  beneficiaries  to  MCOs  or 
PCCMs,  if  the  beneficiary  does  not 
exercise  his  or  her  right  to  choose. 
When  the  State  is  unable  to  make  an 
assignment  based  on  an  existing 
provider-recipient  relationship  or  a 
relationship  with  a  provider  that  has 
traditionally  serviced  the  Medicaid 
population,  it  must  do  so  by  distributing 
"the  recipients  equitably  among 
qualified  MCOs  and  PCCMs  available  to 
enroll  them."  The  State  is  the  only  party 
that  can  determine  when  it  is  unable  to 
make  an  assigmnent  based  on  its  records 
of  an  existing  relationship  or  traditional 
service  to  the  Medicaid  population. 
Further,  we  agree  with  the  commenter 
that  the  State  is  best  suited  to  determine 
how  to  make  an  equitable  distribution  of 
default-assigned  beneficiaries.  This  may 
be  done  through  a  specific  assignment 
algorithm  or  as  a  simple  distribution 
among  all  qualified  providers  up  to  any 
limits  established.  We  have  added 


language  to  the  text  of  §  438.50(f)(2)  to 
clarify  this. 

Comment:  To  help  ensure  the  best 
quality  of  care,  one  commenter 
recommended  that  the  proposed 
requirement  for  "existing  provider- 
recipient  relations"  in  §  438.50(f)(3)  be 
based  on  the  provider  being  the  main 
source  of  Medicaid  services  for  the 
recipient  in  the  last  2  years. 

Response:  We  believe  that  a  1-year 
period  allowed  in  §  438.50(f)(3)  is 
sufficiently  long  to  identify  an  existing 
provider-recipient  relationship.  This 
provision  only  applies  to  the  default 
assigiunent  of  individuals  who  did  not 
take  the  opportunity  to  choose  their 
MCO  or  PCCM,  and  we  would  assume 
that  most  individuals  would  make  this 
selection  if  their  relationship  with  a 
particular  provider  is  important  to  them. 

Comment:  One  commenter  expressed 
concerns  that  these  provisions  in 
§438.50  do  not  directly  address  the 
importance  of  ensiuing  that  families  are 
able  to  choose  among  health  plans  and 
health  care  providers  when  enrolling  in 
mandatory  managed  care  plan.  The 
commenter  believes  that  the  process  of 
auto-assigning  can  cause  problems  with 
the  assignment  of  different  family 
members  of  the  same  family  to 
numerous  providers  and  the  assignment 
of  certain  individuals  to  providers  many 
miles  away  and  recommended  that 
States  be  required  to  make  every  effort 
to  ensure  that  families  make  their  own 
selections. 

Response:  Through  a  mandatory 
assignment  imder  §  438.50(f),  or  any 
mandatory  managed  care  arrangement 
imder  a  waiver  authority,  it  is  possible 
that  individuals  in  a  family  may  be 
assigned  to  different  providers.  We  do 
not  believe  that  this  should  be 
prohibited,  since  the  arrangement  may 
be  in  the  best  interest  of  the  individuals 
in  the  family  based  on  their  specific 
health  care  needs.  If  this  assignment  is 
problematic,  all  enroUees  are  free  to 
disenroll  without  cause  during  the  first 
90  days  of  their  enrollment  period. 
Consequently,  we  do  not  believe  any 
changes  are  warranted  in  this  provision. 

2.  Choice  of  MCOs,  PIHPs,  PAHPs,  and 
PCCMs  (Proposed  §438.52) 

Proposed  §438.52  implements  the 
requirement  in  section  1932(a)(3)  of  the 
Act  that  States  must  permit  an 
individual  to  choose  from  at  least  two 
MCOs  or  PCCMs.  but  would  have 
permitted  States  to  offer  a  single  MCO 
in  a  rural  area  imder  certain  conditions, 
and  to  offer  a  single  HIO  in  certain 
counties. 

Comment:  Several  commenters  were 
concerned  about  the  impact  of  these 
regulations  on  States  with  a  single 


carve-out  PIHP  contract,  such  as  a 
mental  health  carve-out  in  a  non-rural 
area,  because  the  requirement  for  choice 
in  this  section  would  appear  to  prohibit 
this  type  of  program. 

Response:  Although  we  are  extending 
the  choice  requirement  in  §  438.52  to 
PIHPs  and  PAHPs  under  the  authority  of 
this  regulation,  the  Secretary  will 
continue  to  have  the  discretionary 
authority  to  grant  waivers  for  the 
operation  of  managed  care  programs 
contracting  with  single  Pllff  s  or  PAHPs 
on  a  case-by-case  basis. 

As  under  current  provisions,  these 
entities  can  operate  under  waivers  of  the 
freedom  of  choice  requirement  in 
section  1902(a)(23)  of  the  Act,  which 
permits  a  State  to  establish  or  continue 
a  program.  For  the  purposes  of  PIHPs 
and  PAHPs.  this  waiver  could  extend  to 
the  requirement  for  choice  in  section 
1932(a)(3)  of  the  Act.  All  requirements 
that  apply  to  PIHPs  and  PAHPs, 
including  the  choice  requirement,  are 
based  only  upon  the  regulatory 
authority  for  the  existence  of  these 
entities,  which  is  derived  from  section 
1902(a)(4)  of  the  Act.  which  can  be 
waived  under  section  1915(b).  The 
waiver  would  not  be  possible  for  MCOs 
or  PCCMs  since  this  section  of  the  Act 
cannot  be  waived  imder  section  1915(b). 

Therefore,  under  these  rules,  as 
before.  CMS  can  grant  States  a  waiver  to 
operate  a  program  with  a  single  PIHP  or 
PAHP.  in  a  rural  or  non-rural  area. 

Comment:  One  commenter  pointed 
out  that  a  State  could  not  restrict 
enrollment  in  one  plan  as  a  sanction  in 
non-rural  areas  where  only  two  plans 
exist,  because  the  State  would  not  be  in 
compliance  with  this  requirement  for 
choice. 

Response:  The  commenter  is  correct 
that  a  State  cannot  impose  a  sanction 
that  would  leave  only  one  plan  available 
in  a  non-rural  area  unless  the  State  then 
offers  fee-for-service  as  an  alternative. 

Comment:  A  few  commenters 
suggested  there  should  be  no  exception 
to  allow  a  State  to  limit  choice  in  rural 
areas.  Another  commenter  felt  that 
allowing  a  choice  in  a  rural  area  of  two 
primary  care  providers  as  opposed  to 
two  managed  care  systems,  would  limit 
choices  that  might  in  fact  be  otherwise 
available  to  an  enrollee. 

Response:  The  exception  allowing  a 
State  agency  to  restrict  choice  of 
coverage  to  a  single  MCO  or  PCCM 
system  in  rural  areas  is  specified  in 
section  1932(a)(3)(B)  of  the  Act  and 
caimot  be  revoked  by  this  regulation. 
Even  without  the  rural  exception  to  the 
choice  requirement  permitted  by  section 
1932(a)(3)(B),  a  State  may  limit  a 
beneficiary's  freedom  of  choice  of 
providers  in  a  rural  or  any  other  area 
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through  a  waiver  under  section  1115  or 
1915(b)  of  the  Act.  or  a  State  plan 
amendment  under  section  1932(a)(1)  of 
the  Act.  Both  these  waivers  and  the 
exception  permitted  under  this  rule  may 
have  the  impact  of  limiting  beneficiary 
choices,  which  would  otherwise  be 
available,  as  suggested  by  the 
commenter.  However,  the  limitation  in 
this  rule  is  specifically  authorized  by 
section  1932(a)(3)  of  the  Act. 
I  IWe  have  specified  conditions  that 
must  be  met  in  order  for  this  exception 
to  be  implemented.  These  include  the 
requirement  in  §  438.52(b)(2)  that  a 
beneficiary  in  a  rural  area  who  has  been 
receiving  services  from  a  provider  that 
is  not  part  of  the  managed  care  network 
can  receive  out-of-plan  treatment  from 
that  provider  on  a  limited  basis,  as 
specified  in  that  paragraph.  Thus,  we 
believe  that  the  statute  and  this  final 
rule  contain  sufficient  beneficiary 
protections  when  the  choice  of  managed 
care  entity  is  restricted  in  rural  areas. 

Comment:  One  commenter  was 
concerned  that  rural  area  PIHPs  and 
PAHPs  that  do  not  include  primary  care 
services  would  not  qualify  for  a  rural 
exception  because  of  the  requirement  to 
permit  beneficiaries  to  choose  from  at 
least  two  physicians  or  case  managers. 

Response:  If  either  of  these  entities 
operating  in  a  nu^  area  do  not  include 
primary  care  services,  then  the 
requirement  would  not  apply  to  them. 
These  primary  care  services  would  be 
available  through  another  source. 

Comment:  One  commenter  was 
concerned  about  what  the  conunenter 
saw  as  a  contradiction  in  the  preamble 
in  the  statement  that,  allowing 
beneficiaries  in  a  single  rural  plan  to 
choose  another  primary  care  provider  in 
the  network  would  make  it  unnecessary 
for  a  State  agency  to  operate  a  parallel 
fee-for-service  system  for  those 
individuals  who  disenroll  for  cause. 

Response:  The  commenter  is  correct 
that  this  statement  is  misleading,  and  a 
State  may  not  always  be  able  to  be 
relieved  from  operating  a  fee-for-service 
system  in  this  situation.  The  State  may 
be  obligated  to  cover  out-of-network 
services  on  a  FFS  basis  in  the  situations 
described  in  §  438.52(2)(b)(ii)(A) 
through  (b)(ii)(D).  Further,  enrollees  in  a 
program  operated  under  the  rural 
exception  to  the  choice  requirement, 
have  the  right  to  disenroll  from  their 
primary  care  providers,  but  not 
necessarily  from  the  single  entity 
providing  health  care  in  the  rural  area 
(except  for  instances  when  the  enrollee 
moves  out  of  the  entity's  service  area). 
When  the  enrollee  no  longer  resides  in 
the  rural  area  served  by  the  single 
entity,  he  or  she  may  be  required  to  re- 


enroll  in  a  managed  care  entity  serving 
his  or  her  new  eirea  of  residence. 

However,  the  commenter  is  correct 
that  there  may  always  be  individual 
instances  when  States  must  maintain 
the  ability  to  make  FFS  payments  to 
providers  even  if  an  entire  parallel  FFS 
system  is  no  longer  necessary. 

Comment:  There  were  several 
commenters  who  appreciated  requiring 
MCOs  to  solicit  enrollment  of  providers 
who  are  the  source  of  service  to  a  new 
enrollee.  and  to  transition  the  enrollee 
within  60  days  to  other  providers  in  the 
MCO  network  if  the  provider  chooses 
not  to  participate.  These  commenters 
were  concerned  that  rural  area  enrollees 
would  otherwise  remain  out-of-network 
indefinitely.  One  commenter  suggested 
a  transition  period  shorter  than  60  days 
and  a  few  suggested  a  longer  period. 
Many  commenters  felt  that  it  was  not 
appropriate  to  require  a  rural  provider 
to  join  an  MCO  in  order  to  continue  to 
serve  a  patient  with  whom  there  was  a 
prior  relationship,  particularly  for 
pregnant  women.  They  indicated  belief 
that  rural  providers  would  choose  not  to 
enroll  and.  therefore,  enrollees'  choices 
would  be  severely  restricted.  Some 
commenters  questioned  if  this  section 
meets  the  requirement  of  section  1396u- 
2(a){3)(B)(ii)  U.S.C.  to  aUow  for 
consideration  of  when  using  an  out-of- 
plan  provider  is  "appropriate."  Some 
commenters  opposed  requiring  MCOs  to 
offer  contracts  to  "any  willing  provider" 
because  it  would  prevent  MCOs  from 
building  networks  that  are  the  correct 
composition  for  their  enrollees  and 
would  undermine  the  financial  viability 
of  MCO  networks. 

Response:  We  believe  that  in 
establishing  the  "appropriate 
circumstances"  for  allowing  an  enrollee 
to  go  out  of  network  when  there  is  a 
rural  exception  to  choice,  we  need  to 
balance  the  needs  of  enrollees  with 
supporting  goodmanaged  care 
practices.  By  requiring  an  MCO  to  offer 
a  contract  to  any  qualified  provider  who 
is  the  main  source  of  service  to  the 
recipient,  we  prohibit  the  MCO  from 
barring  the  client's  access  to  that 
provider.  The  60-day  period  provides 
sufficient  time  to  assure  that  a  provider 
has  the  option  to  continue  to  serve  an 
enrollee  with  whom  they  have  an 
existing  relationship.  Allowing  a 
recipient  to  continue  indefinitely  (that 
is,  as  long  as  an  acute  medical  condition 
exists)  to  see  a  non-participating 
provider  could  encourage  providers  to 
not  contract  with  MCOs  and  not 
continue  their  participation  in  the 
Medicaid  program.  We  especially  want 
to  encourage,  rather  than  discourage,  the 
continued  participation  of  providers 
who  treat  pregnant  women,  and  we 


believe  that  this  provision  helps  to 
accomnlish  that  ^oal. 

We  disagree  with  the  commenter  that 
this  provision  requires  MCOs  to  offer 
confracts  to  "any  willing  provider." 
Section  438.52(b)(2)(ii)(B)(2)  specifically 
recognizes  that  a  provider  "may  not 
meet  the  qualification  requirements  to 
join"  the  managed  care  network.  If  this 
is  the  case,  there  is  no  requirement  that 
the  provider  be  offered  a  contract,  and 
the  beneficiary  must  be  transitioned  into 
the  managed  care  network. 

Comment:  Two  commenters  were 
concerned  that  the  definition  of  "rural" 
at  §  438.52(b)(3)  does  not  recognize  that 
a  Metropolitan  Statistical  Area  may  be 
largely  rural  although  it  has  a  large  city, 
and  due  to  the  rural  nature  outside  the 
city  it  would  be  appropriate  for  an 
exemption  to  the  choice  of  two  MCOs 
requirement.  They  suggested  that  the 
State  should  apply  its  own  definition  of 
"rural"  subject  to  approval  of  CMS. 

Response:  We  initially  proposed  three 
possible  definitions  of  rural,  and  asked 
for  comments.  There  was  no  clear 
consensus  among  the  conunents  we    - 
received  at  that  time,  and  CMS  decided 
to  use  the  single  definition  of  rural 
based  on  being  outside  of  an  MSA.  We 
believe  that  this  definition  best  assures 
that  States  can  use  the  exemption  when 
appropriate  but  it  reasonably  limits  the 
extent  to  which  an  area  is  considered 
rural,  and  is  consistent  with  the 
Medicare  definition  for  the  purpose  of 
defining  rural  hospitals. 

3.  EjiroUment  and  Oisenrollment 
(Proposed  §438.56) 

Proposed  §438.56  implements  the 
provision  in  section  1932(a)(4)  of  the 
Act.  and  sets  forth  a  number  of  . 
requirements  relating  to  enrollment  and 
disenrollment  in  Medicaid  managed 
care  programs. 

Comment:  One  commenter  questioned 
the  authority  to  apply  the  provisions  of 
this  section  to  voluntary  managed  care 
programs. 

Response:  Section  1932(a)(4)  of  the 
Act  contains  new  requirements  that 
apply  to  the  enrollment  and 
disenrollment  of  beneficiaries  in  MCOs 
and  PCCMs.  In  addition  to  applying 
dfrectly  to  the  mandatory  programs 
under  section  1932(a)(1)(A)  of  the  Act. 
these  requirements  are  incorporated 
under  section  1903(m)(2)(A)  of  the  Act 
for  MCOs  and  section  1905(t)  of  the  Act 
for  PCCMs.  In  addition,  through  this 
regulation  we  are  extending  these 
provisions  to  PIHPs  and  PAHPs. 

Comment:  Several  commenters  were 
pleased  that  the  proposed  §  438.56(b) 
was  consistent  with  the 
Medicare+Choice  requirements 
restricting  disenrollment  by  a  plan.  One 
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commenter  was  concerned  that  there 
was  no  guidance  as  to  what  would 
constitute  acceptable  grounds  for 
disenrollment. 

Response:  We  believe  that 
§  438.56(b)(2)  clearly  identifies  the 
reasons  an  MCO.  PIHP,  PAHP.  or  PCCM 
may  not  request  disenrollment  of  a 
beneficiary.  We  have  not  provided  other 
limits  as  long  as  beneficiaries  are  not 
disenrolled  for  these  reasons.  States  may 
wish  to  establish  specific  instances  in 
which  entities  may  request 
disenrollment  of  a  beneficiary  in  their 
contract  provisions. 

However,  we  note  that  §  438.56(b)(2) 
as  set  forth  in  the  proposed  rule  omitted 
the  word  "adverse,"  describing  a  change 
in  an  enrollee's  health  status,  as 
contained  in  the  prior  section  governing 
disenrollment  by  the  plan  in 
§  434.27(a)(2).  We  inadvertently  omitted 
this  term,  and  we  have  inserted 
"adverse"  in  the  final  rule  to  clarify  that 
the  prohibition  on  requests  for 
disenrollment  imder  this  section  applies 
only  to  adverse  changes  in  health  status, 
not  where  an  enrollee's  health  status  has 
improved. 

Comment:  Several  conmienters 
expressed  concern  that  the  ability  to 
disenroll  without  cause  during  the  90 
days  following  initial  enrollment  would 
disrupt  continuity  of  care  and  was 
contrary  to  HEDIS  reporting  timeframes. 
Several  other  commenters  were 
concerned  that  90  days  was  not  enough 
time  and  there  should  be  more 
flexibility  to  change  without  cause. 

Response:  Under  section  1932(a)(4)(A) 
of  the  Act,  beneficiaries  must  be  able  to 
disenroll  without  cause  fi'om  an  MCO  or 
PCCM  within  the  first  90  days  of  initial 
enrollment.  We  have  no  authority  to 
modify  this  requirement  by  this 
regulation,  but  we  believe  that 
represents  a  reasonable  time  period  for 
enroUees  to  decide  whether  the 
managed  care  entity  in  which  they  are 
enrolled  will  best  meet  their  needs. 

Comment:  One  commenter  suggested 
that  all  States  with  ongoing  programs 
should  be  required  to  provide  a  right  to 
disenroll  without  cause,  inunediately 
upon  implementation  of  these 
regulations.  The  commenter  also 
suggested  that  disenrollments  for  cause 
should  be  applied  retroactively. 

Response:  Nearly  every  State  (that  is 
not  operating  imder  the  authority  of  a 
section  1115  demonstration)  has  already 
implemented  the  BBA  rules  regarding 
enrollment  and  disenrollment  in 
accordance  with  the  guidance  contained 
in  the  letter  to  all  State  Medicaid 
Directors  letter  dated  January  21, 1998. 
As  discussed  elsewhere,  provisions  of 
this  rule  will  become  effective  60  days 
following  publication  of  this  final  rule 


and  must  be  implemented  by  1  year 
from  the  effective  date  of  this  final  rule. 

We  believe  that  an  automatic 
disenrollment  without  cause  for  all  of 
the  over  25  million  Medicaid  managed 
care  enroUees  upon  implementation  of 
the  regulation  would  create  a  chaotic 
situation  disrupting  current  patterns  of 
care,  and  is  not  justified  by  any 
evidence  of  problems  in  States'  existing 
Medicaid  managed  care  programs.  We 
do  not  understand  how  the  commenter 
envisions  implementing  retroactive 
disenrollments  for  cause,  but  we  do  not 
believe  there  is  any  justification  for  the 
suggested  provision. 

Comment:  Many  commenters 
suggested  that  homelessness  or  being  a 
migrant  worker  should  be  added  as  a 
cause  for  disenrollment  at  any  time. 

Response:  We  do  not  believe  it  is 
necessary  to  add  these  conditions  as  a 
cause  for  disenrollment.  A  beneficiary 
in  one  of  these  circumstances,  like  all 
other  Medicaid  enroUees,  is  entitled  to 
disenroll,  without  cause  for  the  first  90 
days  of  enrollment  in  an  MCO,  PIHP, 
PAHP.  or  PCCM.  Further,  he  or  she  may 
still  disenroll  for  cause  after  that  date, 
if  one  of  the  conditions  in  §  438.56(d)(2) 
listed  is  met.  Section  438.56(d)(2)(i) 
specifies  that  an  enrollee's  movement 
out  of  an  MCO.  PIHP.  PAHP,  or  PCCM 
service  area  is  one  of  the  required 
examples  of  cause  for  disenrollment.  We 
believe  that  this  option  will  often  be 
available  to  migrant  workers.  In 
addition,  a  State  may  include  additional 
reasons,  such  as  homelessness  as  a 
cause  for  disenrollment  under 
§438.56(d)(2)(iv). 

Comment:  One  commenter  was 
supportive  of  the  reasons  allowed  for 
disenrollment  with  cause.  Another 
commenter  was  concerned  that  the 
broad  definition  of  cause  for  other 
reasons  at  §§438.56(d)(2)(iv)  was  too 
broad  and  could  lead  to  disenrollment 
on  demand,  particularly  if  MCOs  may 
approve  disenrollment  through  the 
grievance  process. 

Response:  CMS  has  specified  three 
specific  circumstances  where  cause  for 
disenrollment  exists  and  permitted 
States  to  develop  other  reasons, 
including  but  limited  to.  the  examples 
in  §  438.56(d)(iv).  It  is  not  our  intent  in 
this  provision  to  permit  disenrollment 
on  demand.  States  will  make 
determinations  on  request  for 
disenrollment  based  on  these 
requirements  and  any  others  they  select, 
and  beyond  these  limited  requirements, 
have  the  flexibility  to  implement  this 
provision  as  best  serves  their 
beneficiaries  and  the  Medicaid  program. 

Comment:  One  commenter  suggested 
that  the  timeframe  for  processing 
disenrollments  should  be  more  flexible 


to  accommodate  situations  where  more 
time  is  needed  to  make  a  determination. 

Response:  We  believe  that  the  fixed 
timeframe  will  assure  that  all 
information  is  properly  collected  and 
evaluated  in  a  timely  fashion.  Making 
the  timeframe  flexible  could  create  an 
incentive  to  delay  in  accumulating 
necessary  information.  This  timefiame 
reflects  the  time  permitted  for  the 
determinations  previously,  and  we  do 
not  believe  it  was  problematic. 

Comment:  One  commenter  suggested 
that  the  requirement  in  §§438.56(0(1), 
that  enroUees  be  given  written  notice  of 
their  disenrollment  rights  at  least  60 
days  before  the  end  of  each  enrollment 
period,  would  confuse  enroUees  and 
seem  to  encourage  disenrollment.  The 
commenter  suggested  that  including 
disenrollment  rights  in  enrollment 
materials,  and  providing  information 
through  the  enrollment  broker  should  be 
sufficient. 

Response:  Section  1932(a)(4)  requires 
an  annual  notice  at  least  60  days  before 
the  beginning  of  an  individual's  annual 
opportunity  to  disenroll.  We  believe 
that  this  information  will  be  provided  to 
enroUees  along  with  all  other 
enrollment  materials  that  must  be 
provided  in  this  time  frame.  The 
purpose  of  this  requirement  is  to  ensure 
that  enroUees  have  sufficient 
information  in  order  to  make  a  decision 
whether  or  not  to  continue  enrollment 
in  their  current  MCO,  PIHP,  PAHP.  or 
PCCM  within  the  time  allotted  for  a 
change  in  enrollment. 

Comment:  One  commenter  applauded 
the  requirement  to  automatically 
reenroU  a  recipient  who  was  disenrolled 
solely  because  he  or  she  lost  Medicaid 
eligibility  for  a  period  of  2  months  or 
less. 

Response:  We  appreciate  the 
commenters'  support. 

4.  Conflict  of  Interest  Safeguards 
(§438.58) 

Proposed  §  438.58  requires  as  a 
condition  for  contracting  with  MCOs 
that  States  establish  conflict  of  interest 
safeguards  at  least  as  effective  as  those 
specified  in  section  27  of  the  Office  of 
Federal  Procurement  Policy  Act.  We 
received  no  comments  on  this  section. 

5.  Limit  on  Payment  to  Other  Providers 
(Proposed  §438.60) 

Proposed  §  438.60  prohibits  direct 
payments  to  providers  for  services 
available  under  a  contract  with  an  MCO. 
PIHP.  or  PAHP. 

Comment:  Many  commenters  asked 
what  type  of  payments  to  providers  are 
exempt  from  this  prohibition  on  direct 
payments,  based  on  exceptions  in  title 
XIX  of  the  Act  or  Federal  regulations. 
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and  whether  this  exemption  applies  to 
graduate  medical  education  (GME) 
payments  to  teaching  hospitals, 
requiring  GME  payments  to  be  included 
in  capitation  rates. 

Response:  The  exemption  in  proposed 
§438.60  applies  to  two  types  of 
providers — <lisproportionate  share 
hospitals  (DSH)  and  Federally  qualified 
health  centers  (FQHCs).  Section 
1902(a)(13)  of  the  Act  specifically 
requires  direct  payments  to  these 
providers  when  they  are  part  of  an  MCO 
provider  network.  The  proposed 
provision  would  prohibit  States  from 
making  direct  payments  to  teaching 
hospitals  for  GME  when  their  Medicaid 
patients  are  enrolled  in,  and  their 
services  are  provided  under  a  contract 
between  the  State  and  an  MCO  or  PIHP. 
Proposed  §  438.60  would  require  any 
GME  payments  to  be  included  in  the 
capitation  rates  paid  the  MCO  or  PIHP. 

Comment:  Numerous  commenters 
opposed  this  limitation  on  GME 
payments  in  managed  care 
arrangements,  arguing  that  States  should 
be  permitted  to  maintain  their  current 
payment  methodology  for  GME.  A 
number  of  these  commenters  stated  that 
this  prohibition  on  GME  is  directly 
contradictory  to  the  Medicare  managed 
care  requirements,  for  GME  be  carved 
out  and  paid  directly  to  the  teaching 
hospitals,  and  asked  for  CMS'  rationale 
for  this  inconsistency. 

Many  commenters  stated  that  this 
requirement  would  adversely  impact 
teaching  hospitals  and  discourage  them 
from  participating  in  managed  care. 
Others  indicated  that  including  GME 
payments  in  capitation  rates  would  not 
work  since  payments  vary  widply  by 
provider  and  therefore  by  MCO 
network.  They  added  that  including 
GME  in  capitation  rates  would  take 
away  States'  control  over  whether  and 
to  what  extent  teaching  hospitals 
receive  payments  intended  to  go  to 
them. 

Most  commenters  suggested  that 
approved  GME  payments  should  be 
made  an  exception  to  this  provision, 
like  DSH  and  FQHC  payments. 

Response:  The  intent  of  proposed 
§  438.60  was  to  prevent  duplicate  and 
inappropriate  supplemental  payments 
to  providers.  Under  the  new  rules 
governing  payments  under  risk 
contracts  in  §  438.6(c),  States  are 
expected  to  make  actuarially  sound 
payments  to  MCOs,  PIHPs.  and  PAHPs 
that  include  amounts  for  all  services 
covered  under  the  contract.  In  most 
instances,  we  do  not  believe  there 
should  be  a  need  for  payments  directly 
from  the  State  to  providers  who  are 
delivering  all  of  their  services  to 
Medicaid  MCO  enroUees.  The  Congress 


has  made  a  statutory  exception  to 
require  States  to  pay  directly  to  the  two  • 
types  of  providers  identified  above, 
when  their  services  are  delivered 
through  a  Medicaid-contracting  MCO. 
As  some  commenters  pointed  out,  the 
Congress  also  made  an  exception  for 
Medicare  GME,  where  amounts  are 
required  to  be  carved  out  of  Medicare 
managed  care  payments  and  paid 
directly  to  teaching  hospitals.  A 
rationale  for  treating  GME  differently  in 
Medicaid  would  be  that  the  Medicare 
statute  specifically  authorizes  payment 
of  GME,  while  the  Medicaid  statute  does 
not  contain  a  similar  provision. 

However,  we  recognize  that  GME 
payments  have  become  a  common 
payment  practice  in  State  Medicaid 
programs.  In  response  to  the  concerns 
raised,  we  are  amending  §  438.60  to 
allow  an  exception  to  this  prohibition 
on  direct  payment  to  providers,  "where 
the  State  agency  has  adjusted  the 
actuarially  sound  capitation  rates  paid 
under  the  contract  in  accordance  with 
§438.6(c)(5)(v),  to  make  payments  for 
graduate  medical  education."  The 
aggregate  amount  of  allowable  payments 
under  this  exception  would  be  limited 
to  the  total  amount  that  would  have 
been  paid  under  the  approved  state  plan 
for  FFS.  We  believe  that  this  is  an 
equitable  approach  that  mirrors  the 
requirements  in  Medicare  managed  care 
and  addresses  State  concerns  of 
preventing  harm  to  teaching  hospitals 
and  Federal  concerns  of  ensuring  the 
fiscal  accountability  of  these  payments. 
As  part  of  our  larger  strategy  of 
improving  the  fiscal  integrity  of 
Medicaid  payments,  we  also  plan  to 
study  existing  Medicaid  GME  payment 
arrangements  and  may  issue  additional 
policies  in  the  future. 

6.  Continued  Service  to  Recipients 
(Proposed  §438.62) 

Proposed  §438.62  requires  States  to 
arrange  for  continued  services  to 
beneficiaries  who  were  enrolled  in  an 
MCO,  PIHP,  PAHP,  or  PCCM  whose 
contract  was  terminated,  or  for  any 
enroUee  who  is  disenrolled  for  any 
reason  other  than  ineligibility  for 
Medicaid. 

Comment:  Many  commenters 
recommended  adding  provisions  to 
require  mechanisms  to  assure  continued 
access  for  enroUees  with  ongoing  health 
care  needs  who  move  from  FFS  to 
managed  care,  between  one  managed 
care  entity  and  another,  or  from 
managed  care  to  FFS.  These 
commenters  wanted  the  requirements  to 
apply  to  all  special  needs  children, 
beneficiaries  over  age  65.  pregnant 
women,  and  other  groups  identified  by 
the  State  and  include  procedures  for 


notification  regarding  the  State's 
transition  mechanisms  and  assurances 
that  enroUees"  ongoing  health  care 
needs  would  be  met. 

These  commenters  felt  that  enroUees 
may  not  understand  how  to  access 
continued  services  during  transition  and 
this  could  be  dangerous  for  those  with 
special  health  care  needs  for  which 
continuity  of  care  is  necessary.  For 
example,  an  enroUee  who  requires  home 
health  services  may  find  himself  unable 
*to  receive  care  while  being  transferred 
from  one  MCO  to  another. 

Another  commenter  stated  that  it  was 
important  to  have  some  type  of 
mechanism  to  insure  that  individuals 
may  be  treated  by  their  current  provider 
for  a  reasonable  period  of  time.  One 
commenter  also  suggested  requiring  a 
period  of  up  to  60  days  for  beneficiaries 
going  through  one  of  these  transitions, 
during  which  they  could  continue  an 
ongoing  course  of  treatment  with  a 
nonparticipating  health  care  provider. 

Several  commenters  supported  the 
proposed  provision. 

Response:  The  goal  of  our  proposed 
rule  is  to  ensure  that  there  are  adequate 
protections  for  managed  care  enroUees. 
while  providing  flexibility  to  States  to 
determine  how  to  best  implement  these 
protections.  Most  States,  in  their  waiver 
programs  under  sections  1 115  or 
1915(b)  of  the  Act  already  have 
mechanisms  in  place  to  transition 
enroUees  into  managed  care  from  fee- 
for-service  (FFS)  and  from  one  MCO  to 
another.  Further,  we  are  concerned  that 
it  would  be  ver>'  difficult  to  enforce  the 
requirement  when  a  recipient  moves 
from  managed  care  to  FFS  as  there  are 
few  mechanisms  in  the  FFS  delivery 
system  for  care  coordination  and  follow- 
up. 

7.  Monitoring  Procedures  (Proposed 
§438.66) 

Proposed  §  438.66  is  a  redesignation 
of  §  434.63,  with  non-substantive 
revisions  and  appropriate  changes  in 
terminology,  and  requires  States  to  have 
in  place  procedures  for  monitoring 
MCOs.  PIHPs.  and  PAHPs. 

Comment:  One  commenter  stated  that 
since  Medicaid  provides  care  to  many 
low  income  children,  monitoring  should 
include  a  focus  on  pediatric  services.  A 
recent  General  Accounting  Office  report 
[GAO-01-749,  published  July  2001) 
found  that  States  have  done  a  poor  job 
in  complying  with  EPSDT  requirements, 
particularly  in  the  area  of  managed  care. 
The  commenter  urged  CMS  to 
implement  the  GAO  recommendations 
to  work  with  States  to  develop  a 
timetable  for  improving  their 
compliance,  and  for  highlighting  best 
practices. 
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Response:  We  have  initiated  a  number 
of  projects  that  address  the  GAO 
recommendations,  and  are  working  to 
improve  our  monitoring  of  States  as 
well  as  identifying  and  providing 
needed  technical  assistance  to  them. 

C.  Enrollee  Rights  and  Protections 
(Subpart  C) 

Proposed  subpart  C  set  forth  a  variety 
of  enrollee  protections,  including 
enrollee  rights  (proposed  §438.100), 
protection  of  provider-enrollee 
communications  (proposed  §438.102), 
limits  on  marketing  activities  (proposed 
§  438.104),  limits  on  enrollee  liability 
for  payment  (proposed  §438.106)  and 
cost-sharing  (proposed  §438.108),  rights 
in  coimection  with  emergency  and  post- 
stabilization  services  (proposed 
§438.114),  and  solvency  standards 
(proposed  §438.116). 

1.  Enrollee  Rights  (Proposed  §  438.100) 

As  part  of  these  standards,  proposed 
§  438.100,  required  that  each  MCO  and 
PIHP  have  written  policies  with  respect 
to  enrollee  rights,  and  that  each  MCO, 
PIHP,  PAHP,  and  PCCM  ensure 
compliance  with  Federal  and  State  laws 
affecting  the  rights  of  enrollees,  and 
ensure  that  its  staff  and  affiliated 
providers  take  these  rights  into  account 
when  furnishing  services.  Under 
proposed  §  438.100(b),  States  were 
required  to  ensure  that  each  enrollee  of 
an  MCO,  PIHP,  PAHP,  or  PCCM  has  the 
right  to  (1)  receive  information 
regarding  his  or  her  health  care;  (2)  be 
treated  with  respect  and  with  due 
consideration  for  enrollee  dignity  and 
privacy;  (3)  receive  information  on 
available  treatment  options  and 
alternatives  that  is  presented  in  a 
manner  appropriate  to  the  enrollee 's 
condition  and  ability  to  understand;  (4) 
participate  in  decisions  regarding  his  or 
her  health  care,  including  the  ri^t  to 
refuse  treatment;  and  (5)  be  free  from 
any  form  of  restraint  or  seclusion  used 
as  a  means  of  coercion,  discipline, 
convenience,  or  retaliation.  Further, 
enrollees  of  MCOs  or  PIHPs  were  given 
the  right  to  (1)  be  furnished  health  care 
services  in  accordance  with  proposed 
§§438.206  through  438.210;  (2)  obtain  a 
second  opinion  from  an  appropriately 
qualified  health  care  professional;  (3) 
request  and  receive  a  copy  of  his  or  her 
medical  records,  and  to  request  that 
they  be  amended  or  corrected.  The  State 
also  had  to  ensine  that  each  enrollee  is 
free  to  exercise  his  or  her  rights,  and 
that  the  exercise  of  those  rights  does  not 
adversely  affect  the  way  the  MCO,  PIHP, 
PAHP,  or  PCCM  and  its  providers  or  the 
State  agency  treat  the  enrollee.  Proposed 
§  438.100(d)  required  that  States  ensure 


compliance  with  various  civil  rights 
laws. 

Comment:  Several  commenters 
provided  support  for  the  enrollee  rights 
provisions  as  proposed.  Several  other 
commenters  felt  that  all  of  the  rights  in 
this  section  should  apply  to  PAHPs  as 
well  as  PIHPs,  or  that  the  differences 
between  these  two  types  of  plans  should 
be  narrower. 

Response:  In  response  to  the  latter 
coinments,  we  have  expanded  the 
enrollee  rights  to  be  provided  for  PAHP 
emoUees.  We  have  clarified  that  PAHP 
enrollees  have  the  right  to  request  and 
receive  a  copy  of  their  medical  records, 
and  to  request  that  they  be  amended,  as 
specified  in  45  CFR  part  164.  Further, 
we  have  revised  §  438.100(b)(3)  to 
provide  that  PAHP  enrollees,  consistent 
with  the  scope  of  the  PAHP's  contracted 
services,  have  the  right  to  be  furnished 
health  care  services  in  accordance  with 
§§438.206  through  438.210.  We  also 
removed  bom  the  regulation  text  the 
language  referring  to  the  right  to  obtain 
a  second  opinion  from  an  appropriately 
qualified  health  care  professional  in 
accordance  with  §  438.206(b)(3)  to  avoid 
duplication.  Please  note,  this  language 
was  only  removed  to  avoid  duplication, 
we  did  not  remove  the  right  to  a  second 
opinion,  as  it  is  subsumed  within 
§  438.100(b)(3)  as  one  of  the  health  care 
services  enrollees  of  MCOs,  PIHPs  and 
PAHPs  have  the  right  to  be  furnished 
under  §  438.206. 

Comment:  One  commenter  suggested 
that  CMS  should  consider  HIPAA 
privacy  rules  before  finalizing  this  rule 
to  ensure  that  there  is  no  conflict. 

Response:  The  Health  Insinance 
Portability  and  Accountability  Act  of 
1996  (HIPAA)  included  comprehensive 
health  privacy  legislation.  HHS 
published  the  final  privacy  rule  on 
December  28,  2000  (65  FR  82462).  The 
final  rule  took  effect  on  April  14,  2001 
and  applies  to  covered  entities  as  that 
term  is  defined  at  45  CFR  160.103.  Most 
health  plans  and  providers  must  comply 
with  the  new  requirements  by  April  14, 
2003.  Enforcement  of  the  privacy  rule 
requirements  will  not  occin  until  April 
2003.  The  compliance  date  for  small 
health  plans  is  April  14,  2004.  The 
privacy  rule  gives  patients  greater  access 
to  their  own  medical  records  and  more 
control  over  how  their  personal  health 
information  is  used.  Specifically,  the 
privacy  rule  gives  patients  the  right  to 
access  their  records,  request  a  change  or 
challenge  a  particular  part  of  the 
medical  record,  and  have  that  challenge 
be  included  in  the  permanent  records. 
The  privacy  rule  also  covers  permissible 
uses  and  disclosures  of  protected  health 
information  and  requires  that 
appropriate  safeguards  are  used  to 


ensure  against  misuse  of  such 
information.  This  final  rule  neither 
conflicts  with  the  privacy  rule,  nor  does 
it  impose  any  privacy  provisions  of  its 
own.  Moreover,  nothing  in  this  final 
rule  affects  a  State's  or  any  other 
covered  entity's  responsibilities  under 
the  privacy  rule.  We  reference  the 
privacy  rule  at  §§438.100(b)(2)(vi), 
438.208(b)(4).  and  438.224,  to  the  extent 
that  it  is  applicable. 

Comment:  One  commenter  expressed 
concern  that  proposed  §  438.100(a)(2) 
specifies  that  all  MCOs  and  PCCMs 
must  comply  with  any  applicable 
Federal  and  State  laws  that  pertain  to 
enrollees  rights.  The  commenter  was 
concerned  that  State  laws  on  enrollee 
rights  might  be  in  conflict  with  this 
section.  The  commenter  expressed  the 
concern  that  requiring  MCOs  to  comply 
with  two  sets  of  regulations  addressing 
the  same  operational  areas  is 
unnecessarily  confusing  and 
bindensome  for  MCOs  and  for  managed 
care  enrollees.  The  commenter 
requested  that  this  provision  be  restated 
such  that  if  State  law  on  enrollee  rights 
is  consistent  with  section  1932(b)  of  the 
Act,  CMS  does  not  have  the  authority  to 
impose  additional  regulation. 

Response:  As  Federal  law  supercedes 
State  law,  all  States  must  conform  with 
Federal  regulations  for  Medicaid 
managed  care  enrollees,  so  there  would 
not  be  a  situation  in  which  two 
conflicting  sets  of  requirements  would 
apply,  and  this  concern  of  the 
commenter  is  not  valid.  We  proposed 
these  standards  because  interpersonal 
aspects  of  care  are  highly  important  to 
most  patients  and  closely  related  to 
quality  of  care.  Enrollees'  interactions 
with  the  organization  and  its  providers 
can  have  an  important  bearing  on  their 
willingness  and  ability  to  understand 
and  comply  with  recommended 
treatments  and  hence  on  outcomes  and 
costs.  While  many  States  have 
requirements  in  place  that  would  assure 
these  rights,  not  all  States  do.  We 
believe  that  these  minimum  standards 
are  justified  for  all  Medicaid 
beneficiaries.  We  accordingly  do  not 
accept  the  commenter's  suggestion  that 
we  defer  totally  to  State  law  with 
respect  to  enrollee  rights.  However,  we 
note  that  these  Federal  regulations  set  a 
floor  for  the  level  of  enrollee  standards. 
States  may  establish  more  stringent 
standards  that  are  not  inconsistent  with 
these  requirements. 

2.  Provider-Enrollee  Communications 
(Proposed  §438.102) 

Medicaid  beneficiaries  are  entitled  to 
receive  from  their  health  care  providers 
the  full  range  of  medical  advice  and 
counseling  that  is  appropriate  for  their 
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condition.  Section  1932(b)(3)(A),  added 
by  the  BBA,  clarifies  and  expands  on 
this  basic  right  by  expressly  precluding 
an  MCO  from  establishing  restrictions 
that  interfere  with  enrollee-provider 
communications,  and  expressly 
ensuring  the  right  of  a  health  care 
professional  to  give  medical  advice, 
without  regard  to  whether  the  course  of 
treatment  advised  is  covered  under  the 
MCOs  plan.  In  §438.102  of  the 
proposed  rule,  we  provided  a  definition 
of  the  term  "health  care  professional" 
(as  discussed  above,  in  this  final  rule, 
the  definition  is  located  at  §  438.2),  and 
outlined  the  general  rule  prohibiting 
interference  with  provider-enrollee 
communications.  We  also  included 
language  reflecting  the  provision  in 
section  1932(b)(3)(B)  specifying  that  the 
requirements  in  section  1932(b)(3)(A) 
should  not  be  construed  to  require  the 
MCO  cover,  furnish  or  pay  for  a 
particular  coimseling  or  referral  service 
if  the  MCO  objects  to  the  provision  of 
that  service  on  moral  or  religious 
grounds,  and  provides  information  to 
the  State,  prospective  enrollees,  and  to 
ciurent  enrollees  within  90  days  after 
adopting  the  policy  with  respect  to 
objections  of  any  particular  service.  In 
proposed  §438.102,  imder  the  authority 
in  section  1902(a)(4),  we  extended  both 
the  explicit  right  to  give  advice  in 
section  1932(b)(3)(A)  and  the  moral  or 
religious  objection  exception  in  section 
1932(b)(3)(B)  to  PIHPs  and  PAHPs. 

Comment:  Several  commenters 
believe  that  enrollees  should  receive 
information  from  their  providers  about 
treatment  options  in  a  culturally 
competent  manner  so  that  enrollees  can 
better  understand  information  about 
their  health  care.  One  commenter 
suggested  that  if  information  about 
treatment  options  is  not  delivered  in  a 
culturally  sensitive  way,  it  could  affect 
patient  compliance  with  medical 
advice,  and  trigger  health  conditions 
and  medical  care  episodes  that  escalate 
the  cost  of  care.  The  commenter  also  felt 
that  this  would  adversely  affect  not  only 
patients'  health  status,  and  ultimately 
health  plans,  but  States'  and  CMS' 
combined  efforts  to  eliminate  ethnic  and 
racial  health  disparities.  Another 
commenter  pointed  out  that  many 
enrollees  who  have  disabilities  come 
from  another  country  and  do  not  speak 
English,  or  have  a  low  education  level 
that  limits  their  ability  to  understand 
their  medical  care  and  insurance.  In 
other  instances  enrollees  have 
disabilities  that  can  be  a  barrier  to 
engaging  a  health  care  provider.  The 
commenter  believes  that  this  could  be 
true  for  people  with  mental  disabilities, 
making  it  difficult  for  certain  enrollees 


to  get  the  health  care  that  they  need. 
Several  of  the  commenters 
recommended  that  we  include  a 
provision,  which  mirrors  a 
Medicare+Choice  requirement,  to 
require  that  MCOs,  PIHPs,  and  PAHPs 
take  steps  to  ensure  that  health 
professionals  furnish  information  about 
treatment  options  (including  option  of 
no  treatment)  in  a  cultiarally  competent 
maimer,  and  ensure  that  eiuoUees  with 
disabilities  have  effective 
communication  in  making  decisions 
with  respect  to  treatment  options. 

Response:  We  believe  it  is  important 
for  enrollees  to  receive  information  in  a 
culturally  competent  manner,  however, 
we  do  not  agree  that  additional 
regulatory  provisions  are  necessary.  The 
regulation  already  requires,  at 
§  438.206(c)(2),  that  each  MCO  and 
PIHP  participate  in  the  State's  efforts  to 
promote  the  delivery  of  services  in  a 
cultinally  competent  manner  to  all 
em-oUees,  including  those  with  limited 
English  proficiency  and  diverse  cultinal 
and  ethnic  backgrounds.  It  is  up  to  each 
State  to  design  its  own  cultinal 
competency  efforts  to  fit  its  individual 
needs  and  place  responsibilities  on  its 
providers.  In  addition,  we  require  at 
§  438.10(b)  that  information  be  provided 
to  all  enrollees  in  a  manner  and  format 
that  may  be  easily  understood,  taking 
into  consideration  cultural  and 
linguistic  needs  and  disabilities  of 
enrollees.  Finally,  at  §438.100(b)(2)(iv), 
MCO,  PIHP,  and  PAHP  enrollees  have 
the  right  to  participate  in  decisions 
regarding  his  or  her  care,  including  the 
right  to  refuse  treatment.  We  believe 
these  provisions  address  the 
commenters'  concerns. 

Comment:  One  commenter  suggested 
that  §  438.102  make  clear  that  States 
have  the  affirmative  responsibility  to 
provide  race,  ethnicity,  and  language 
data  to  health  plans. 

Response:  It  is  not  clear  why  the 
commenter  believes  that  such  a 
requirement  would  belong  in  the  section 
dealing  with  provider-enrollee 
communications.  In  any  event, 
§  438.204(b)(2)  already  requires  that  the 
State  quality  strategy  identify  the  race, 
ethnicity  and  primary  language  spoken 
of  each  Medicaid  enrollee,  and  that 
States  provide  this  information  to  MCOs 
and  PIHPs  for  each  Medicaid  enrollee  at 
the  time  of  enrollment.  We  therefore  do 
not  believe  it  is  necessary  to  include 
additional  regulatory  requirements  in 
this  section  of  the  regulations. 

Comment:  We  received  numerous 
comments  on  the  definition  of  health 
care  professional.  One  commenter 
recommended  that  language  be  added 
that  would  permit  expansion  of  the 
disciplines  based  on  recognition  of  new 


medical  providers/additional  licensed 
individuals  offering  services.  Others 
reconimended  a  more  general  definition, 
that  does  not  rely  on  identifying  specific 
disciplines,  or  at  a  minimum  adding 
"and  any  other  health  care  professional 
identified  by  the  State"  at  the  end  of  the 
definition.  Commenters  were  concerned 
that  the  definition  in  the  proposed  rule 
did  not  include  all  health  care 
professionals  authorized  to  provide  care 
in  all  States,  and  that  as  the  health  care 
industry'  continues  to  evolve,  the  list 
will  become  outdated. 

Response:  We  recognize  the 
commenters'  concerns,  however  we  will 
not  be  making  any  changes  to  the 
definition,  as  section  1932(b)(3)(C)  of 
the  Act  provides  an  exact  list  of 
professions  that  are  covered  under  this 
provision.  As  noted  above,  we  have 
moved  the  definition  of  health  care 
professional  to  §438.2. 

Comment:  A  few  commenters  noted 
that  the  provisions  in  paragraphs  (c)(l], 
(c)(l)(ii)(B)  and  (c)(2)  of  §  438.102  make 
references  to  a  paragraph  (b)(3),  which 
does  not  exist. 

Response:  We  appreciate  these 
comments  and  have  corrected  the 
erroneous  references. 

Comment:  A  few  commenters  raised 
concerns  about  the  fact  that  under 
proposed  § 438.102(b)(2),  health  plans 
that  exclude  coverage  of  certain 
counseling  or  referral  services  on  moral 
or  religious  grounds  are  not  required  to 
provide  information  on  how  and  where 
to  obtain  information  about  the  service. 
One  commenter  believes  that  any 
responsibility  to  provide  information  to 
beneficiaries  eliminates  what  the 
commenter  saw  as  the  crucial  means  for 
women  to  access  information  at  the 
point  of  service.  The  commenter  felt 
that  this  provision  discounts  the  moral 
and  religious  beliefs,  and  health  care 
needs,  of  female  Medicaid  beneficiaries. 
Another  commenter  pointed  out  that  the 
proposed  rule  transfers  the 
responsibility  for  providing  information 
on  services  the  MCO  declines  to  cover 
under  §  438.102(b)(2)  to  the  State,  with 
no  mention  on  how  the  State  would 
provide  that  information  to  enrollees  on 
a  timely  basis.  The  commenter  urged 
that  health  plans  be  required  to  inform 
enrollees  that  it  does  not  provide  certain 
services  on  moral  or  religious  grounds, 
and  at  a  minimum,  provide  a  referral  to 
a  State-sponsored  toll-free  number  that 
informs  beneficiaries  about  how  and 
where  to  access  these  services. 

Response:  Ultimately,  it  is  the  State's 
responsibility  to  deliver  information  on, 
and  furnish,  these  services.  As 
discussed  above  in  section  A., 
§  438.10(e)  requires  that  information  on 
each  MCO,  PIHP,  or  PAHP,  be  provided 


41026  Federal  Register /Vol.  67.  No.  115 /Friday,  Jiine  14,  2002 /Rules  and  Regulations 


Federal  Register / Vol.  67,  No.  115 /Friday,  June  14.  2002 /Rules  and  Regulations  41027 


to  potential  enroUees  (at  the  time  the 
potential  enroUee  is  first  required  to 
enroll  in  a  mandatory  enrollment 
program  and  within  a  timeframe  that 
enables  the  potential  enrollee  to  use  the 
information  in  choosing  among 
available  MCOs.  PIHPs,  or  PAHPs). 
including  the  benefits  covered  by  the 
MCO,  PIHP,  or  PAHP  and  the  benefits 
available  under  the  State  plan,  but  not 
covered  imder  the  MCO's,  PIHP's,  or 
PAHP's  contract.  In  addition,  §  438.10(f) 
provides  that  for  a  counseling  or  referral 
service  not  covered  because  of  moral  or 
religious  reasons,  the  State  must  furnish 
information  about  how  and  where  to 
obtain  the  services.  Section  438.102(b) 
requires  the  MCO,  PIHP  or  PAHP  to 
notify  potential  enroUees  of  services  it 
does  not  cover  because  of  moral  or 
religious  reasons.  Further,  this  provision 
does  not  preclude  health  providers  from 
providing  information  on  how  and 
where  to  obtain  services,  if  they  so 
choose.  In  addition,  we  do  not  believe 
that  these  provisions  compromise  the 
needs  of  female  Medicaid  beneficiaries, 
as  the  Medicaid  statute  guarantees 
freedom  of  choice  for  family  planning 
services.  An  enrollee  may  seek  family 
planning  services  out-of-network.  We 
also  permit  enroUees  to  disenroU  if 
services  are  not  covered  because  of 
moral  or  religious  objections,  though 
because  of  the  freedom  of  choice    . 
provisions,  disenroUment  is  not 
necessary  in  order  to  access  family 
planning  services. 

3.  Marketing  Activities  (Proposed 
§438.104) 

Consistent  with  the  rules  in  section 
1932(d)(2)  of  the  Act  that  apply  to 
MCOs  and  PCCMs,  and  in  part  under 
our  authority  in  section  1902(a)(4), 
proposed  §  438.104  set  forth 
requirements  for,  and  restrictions  on, 
marketing  activities  by  MCOs,  PIHPs, 
PAHPs  and  PCCMs.  Proposed  §438.104 
included  definitions  of  "cold-call 
marketing,"  "marketing,"  and 
"marketing  materials."  It  also  set  forth 
requirements  and  prohibitions  for  MCO. 
PIHP,  PAHP  or  PCCM  contracts, 
specifically:  (1)  The  entity  must  not 
distribute  any  marketing  materials 
without  first  obtaining  State  approval; 
(2)  the  entity  must  distribute  the 
materials  to  its  entire  service  area  as 
indicated  in  the  contract;  (3)  the  entity 
complies  with  the  information 
requirements  of  §  438.10  to  ensure  that 
before  enrolling,  the  beneficiary  receives 
from  the  entity  or  State,  the  accurate 
oral  and  written  information  he  or  she 
needs  to  make  an  informed  decision  on 
whether  to  enroll;  (4)  the  entity  does  not 
seek  to  influence  enrollment  in 
conjunction  with  the  sale  or  offering  of 


any  other  insmance;  and  (5)  the  entity 
does  not,  directly  or  indirectly,  engage 
in  door-to-door,  telephone,  or  other 
cold-call  marketing  activities.  Proposed 
§  438.104(b)(2)  requires  that  MCOs, 
PIHPs,  PAHPs,  and  PCCMs  specify  the 
methods  by  which  the  entity  assures  the 
State  agency  that  marketing  plans  and 
materials  are  accurate  and  do  not 
mislead,  confuse,  or  defraud  the 
beneficiaries  or  State  agency.  Finally, 
§  438.104(c)  proposed  to  require  the 
State  to  consult  with  a  Medical  Care 
Advisory  Committee  or  an  advisory 
committee  with  similar  membership  in 
reviewing  marketing  materials. 

General  Comments 

Comment:  Several  commenters 
believe  that  proposed  §438.104  should 
apply  to  current  enroUees  rather  than 
just  potential  enroUees,  and  that  the  fact 
that  it  does  not  do  so  is  inconsistent 
with  the  marketing  requirements  in  the 
BBA. 

Response:  We  have  defined  marketing 
as  any  communication,  from  an  MCO, 
PIHP,  PAHP,  or  PCCM  to  a  Medicaid 
beneficiary  who  is  not  enrolled  in  that 
entity,  that  can  reasonably  be 
interpreted  as  intended  to  influence  the 
beneficiary  to  enroll  in  that  MCO,  PIHP, 
PAHP,  or  PCCM,  or  either  to  not  enroll 
in,  or  to  disenroU  from,  another  MCO's, 
PIHP's,  PAHP's,  or  PCCMs  Medicaid 
product.  We  beUeve  that  MCOs,  PIHPs, 
PAHPs,  and  PCCMs  are  not  engaged  in 
marketing  for  the  purposes  of 
influencing  enrollment  or  disenroUment 
when  communicating  with  current 
enroUees.  We  do  not  believe  this  is  a 
violation  of  the  BBA  marketing 
provisions  in  section  1932(d)(2),  as  this 
section  does  not  address  to  whom  the 
marketing  covered  by  its  provisions  is 
directed.  We  believe  that  our 
interpretation  of  the  word  marketing  is 
reasonable,  and  consistent  with  section 
1932(d)(2). 

Cold-Call  Marketing 

Proposed  §  438.104(a)  defines  cold- 
call  m^keting  as  any  unsolicited 
personal  contact  by  the  MCO,  PIHP, 
PAHP,  or  PCCM  with  a  potential 
enrollee  for  the  purpose  of  influencing 
the  individual  to  enroll  in  that 
particular  MCO,  PIHP,  PAHP,  or  PCCM. 
Cold-call  marketing  includes  door-to- 
door,  telephone  or  other  related 
marketing  activities  performed  by 
MCOs,  PIHPs,  PAHPs,  or  PCCMs  and 
their  employees  (that  is,  direct 
marketing)  or  by  agents,  affiliated 
providers,  or  contractors  (that  is, 
indirect  marketing).  In  the  preamble  to 
the  proposed  rule,  we  noted  that  cold- 
call  marketing  included  such  activities 
as  a  physician,  other  member  of  the 


medical  staff,  a  salesperson,  other  MCO. 
PIHP,  PAHP,  or  PCCM  employees,  or 
independent  contractors  approaching  a 
beneficiary  in  order  to  influence  his  or 
her  decision  to  enroll  with  a  particular 
MCO,  PIHP,  PAHP,  or  PCCM.  In 
proposed  §438. 104(b)(l)(v),  we 
expressly  prohibited  MCOs,  PIHPs, 
PAHPs,  or  PCCMs  from  directly  or 
indirectly  engaging  in  door-to-door, 
telephone,  or  other  cold-call  marketing 
activities. 

Comment:  Niunerous  commenters 
stated  that  the  definition  of  cold-call 
marketing  is  too  broad  and  might 
impede  legitimate  marketing  efforts. 

Response:  The  prohibition  on  cold- 
call  marketing  only  applies  to 
unsolicited  contact  by  the  MCO,  PIHP, 
PAHP,  or  PCCM.  For  example,  if  a 
beneficiary  attends  a  health  fair  or 
similar  event,  he  or  she  would  be 
seeking  out  information  about  health 
care  and,  therefore,  the  contact  between 
the  MCO,  PIHP,  PAHP,  or  PCCM  and 
the  beneficiary  would  not  be  considered 
unsolicited.  We  note,  however,  that 
MCO,  PIHP,  PAHP,  or  PCCM 
participation  in  health  fairs  and  other 
community  activities  is  considered 
marketing  and,  therefore,  must  have 
State  approval. 

Section  1932(d)(2)(E)  of  the  Act 
prohibits  direct  or  indirect  door-to-door, 
telephonic,  or  other  cold-call  marketing 
of  enrollment.  Om  interpretation  of 
Congressional  intent  is  that  the  statutory 
language  was  meant  to  minimize  the 
potential  for  abusive  marketing 
practices  in  both  voluntary  and 
mandatory  programs.  There  are  several 
other  types  of  marketing  that  are 
permitted  under  section  1932(d)  and 
this  regulation.  For  example.  States  may 
permit  the  use  of  billboards,  newspaper, 
television,  and  other  media  to  advertise 
MCOs,  PIHPs,  PAHPs,  or  PCCMs. 
Mailings  are  also  permitted  as  long  as 
they  are  distributed  to  the  MCO's, 
PIHP's,  PAHP's,  or  PCCM's  entire 
service  area  covered  by  the  contact. 
States  may  also  provide  marketing 
materials  on  behalf  of  MCOs,  PIHPs, 
PAHPs,  and  PCCMs. 

This  regulation  does  not  prohibit 
educational  activities  on  the  part  of 
MCOs,  PIHPs,  PAHPs,  or  PCCMs. 
However,  any  contacts  other  than 
patient  counseling  by  any  MCO,  PIHP, 
PAHP,  or  PCCM  staff  or  representative, 
would  be  considered  marketing  subject 
to  State  oversight.  The  regulation  does 
not  prohibit  States  from  permitting 
MCOs,  PIHPs,  PAHPs,  or  PCCMs  to 
market  to  groups  in  schools,  churches, 
day  care  centers,  etc.  States  are 
responsible  for  approving  and 
monitoring  these  types  of  presentations 
and  ensuring  that  beneficiaries  attend 


voluntarily  with  knowledge  that  they 
are  attending  a  marketing  presentation. 

States  may  permit  and  establish  rules 
for  marketing  in  public  places. 
However,  States  may  not  permit 
uninvited  personal  solicitations  in 
public  places  such  as  eligibility  offices 
and  supermarkets.  Some  States  allow 
representatives  of  available  MCOs, 
PIHPs,  PAHPs.  and  PCCMs  to  be  in 
eligibility  offices  or  other  locations  on 
certain  days  or  on  a  rotating  basis  to 
answer  questions  and  provide 
information  to  beneficiaries.  In  these 
situations,  there  should  be  provisions  to 
monitor  contacts  to  ensure  that 
unbiased  information  is  available  about 
all  options  and  that  beneficiaries  are  not 
coerced.  However,  marketing  or  other 
MCO.  PIHP.  PAHP,  or  PCCM 
representatives  who  approach 
beneficiaries  as  they  enter  or  exit 
eligibility  offices  or  other  public  places, 
call  at  residences  uninvited,  etc.,  are 
considered  cold-call  contacts  and  are 
not  permitted. 

We  believe  the  regulation  gives  States 
broad  authority  to  determine  what 
marketing  activities  are  permitted,  with 
the  exception  of  imsolicited  personal 
contacts  by  MCOs,  PIHPs,  PAHPs,  and 
PCCMs  or  their  representatives.  States 
are  free  to  use  MCOs,  PIHPs,  PAHPs, 
and  PCCMs  in  community-based  efforts. 
However,  those  efforts  are  considered 
marketing;  therefore  the  materials 
(activities,  materials,  presentations,  etc.) 
are  subject  to  State  review  and  approval. 


Service  Area 

Proposed  §438.104(b)(l){ii)  required 
that  marketing  materials  be  distributed 
to  the  entire  service  area  as  indicated  in 
the  contract. 

Comment:  Some  commenters  believe 
that  the  proposed  requirement  was 
imnecessary,  unduly  burdensome  and 
costly.  One  commenter  suggested  that 
MCOs  should  not  have  to  distribute 
marketing  materials  to  areas  they 
already  serve  and  should  be  allowed  to 
limit  distribution  to  new  areas  only. 
Another  commenter  thought  it 
reasonable  to  require  materials  be  sent 
only  to  those  who  are  eligible  or 
potentially  eligible  for  Medicaid  in  a 
given  service  area  and  recommended 
that  we  require  MCOs,  PIHPs,  PAHPs, 
and  PCCMs  to  distribute  materials  to  all 
eligible  enroUees  in  a  specified  county 
or  region  to  avoid  confusion  to  those  in 
a  particular  sector  in  which  the 
marketing  materials  do  not  apply. 

flesponse;  Section  1932(d)(2)(B)  of  the 
Act  requires  that  marketing  materials  be 
distributed  to  the  entire  service  area. 
The  intent  of  this  provision  is  to 
prohibit  marketing  practices  that  favor 
certain  geographic  areas  over  those 


thought  to  produce  more  costly 
enroUees.  Section  438.104(b)(l)(ii) 
requires  that  each  MCO,  PIHP,  PAHP. 
and  PCCM  contract  must  provide  that 
the  entity  "distributes  the  materials  to 
its  entire  service  area  as  indicated  in  the 
contract."  (Emphasis  added.)  The 
phrase  "as  indicated  in  the  contract"  is 
intended  to  provide  States  and  MCOs, 
PIHPs,  PAHPs,  and  PCCMs  with  some 
flexibility  in  designing  and 
implementing  marketing  plans  and  in 
developing  marketing  materials.  We 
expect  that  when  States  review  MCO, 
PIHP.  PAHP,  and  PCCM  marketing  and 
informing  practices,  they  will  not  only 
consider  accuracy  of  information,  but 
also  factors  such  as  language,  reading 
level,  understandability,  cultural 
sensitivity,  and  diversity.  In  addition. 
State  review  should  ensure  that  MCOs, 
PIHPs,  PAHPs,  and  PCCMs  do  not  target 
or  avoid  populations  based  on  their 
perceived  health  status,  cost,  or  for 
other  discriminatory  reasons. 

For  example,  a  State  may  permit 
distribution  of  materials  customized  for 
a  Hispanic  population  group  as  long  as 
the  materials  are  comparable  to  those 
distributed  to  the  English  speaking 
population.  While  the  presentation  and 
formats  of  the  information  may  be 
varied  based  on  the  culture  and  distinct 
needs  of  the  population,  the  information 
conveyed  should  be  the  same,  in 
accordance  with  §438.10.  In  the  above 
example,  the  materials  for  the  Hispanic 
population  group  must  be  distributed  to 
all  those  Medicaid  eligibles  or  enroUees 
who  require  or  request  Hispanic-related 
materials.  States  that  use  this  flexibility 
to  allow  selective  marketing  may  permit 
distribution  by  zip  code,  county,  or 
other  criteria  within  a  service  area  if  the 
information  to  be  distributed  pertains  to 
a  local  event  such  as  a  health  fafr,  or 
provider,  such  as  a  hospital  or  clinic. 
However,  States  must  ensure  that  health 
fairs  are  not  held  only  in  areas  known 
to  have  or  perceived  as  having  a  more 
desirable  population.  We  have  chosen 
not  to  limit  the  distribution  requirement 
only  to  mailings  because  broadcast 
advertising  and  other  marketing 
activities  can  also  be  done  selectively. 
All  marketing  activities  should  be 
conducted  in  a  manner  that  provides  for 
equitable  distribution  of  niaterials  and 
without  bias  toward  or  against  any 
group. 

Sale  of  Other  Insurance 

Proposed  §438.104(b)(l)(iv)  requires 
MCO,  PIHP,  PAHP,  and  PCCM  contracts 
to  assure  that  the  entity  does  not  seek 
to  influence  enrollment  in  conjunction 
with  the  sale  or  offering  of  any  other 
insurance.  We  interpreted  this  provision 
to  mean  that  MCOs,  PIHPs,  PAHPs,  and 


PCCMs  may  not  entice  a  potential 
enroUee  to  join  the  MCO,  PIHP,  PAHP, 
or  PCCM  by  selling  or  offering  any  other 
type  of  insurance  as  a  bonus  for 
enrollment.  However,  we  invited 
comment  on  this  provision,  because  we 
did  not  have  any  legislative  history  to 
consider  when  developing  our 
interpretation. 

Comment:  Several  commenters 
strongly  recommended  that  CMS  clarify 
that  this  provision  does  not  apply  to 
Medicaid  enroUees  who  are  eligible  for 
Medicare.  As  it  is  worded,  commenters 
believe  that  this  section  precludes  a 
Medicare  sales  representative  from 
telling  a  potential  enrollee  eligible  for 
Medicare  and  Medicaid  services  about 
Medicare.  Another  commenter  indicated 
that  this  section  could  impede 
coordination  efforts  between  Medicare 
and  Medicaid  programs.  Another 
commenter  stated  that  the  section 
should  not  apply  to  Medicare,  since  the 
Medicare  program  is  subject  to 
marketing  regulations. 

Response:  We  agree  with  the 
commenters  that  the  proposed 
regulatory  text  could  impede  the 
interaction  of  marketing  to  dual  eligibles 
by  MCOs,  PIHPs,  PAHPs  or  PCCMs.  We 
have  clarified  the  regulation  text  at 
§438,104(b)(lKiv)  by  adding  language 
clarifying  that  this  provision  applies  to 
the  sale  or  offering  of  any  private 
insurance.  This  would  not  preclude  a 
Medicare  sales  representative  from 
telling  a  dually  eligible  beneficiary 
about  the  health  plan's 
Medicare+Choice  benefits.  Rather,  it  is 
intended  to  apply  to  such  types  of 
insurance  as  burial  insurance. 

State  Agency  Review 

Proposed  §  438.104(c)  provides  that, 
in  reviewing  the  marketing  materials 
submitted  by  MCOs,  PIHPs,  PAHPs,  and 
PCCMs,  the  State  must  consult  with  its 
Medical  Care  Advisory  Committee 
(MCAC)  or  an  advisory  committee  with 
similar  membership.  Section  431.12,  of 
existing  rules,  sets  forth  the 
requirements  for  establishment  of  an 
MCAC.  The  MCAC  must  include  Board- 
certified  physicians  and  other 
representatives  of  the  health  professions 
who  are  familiar  with  the  medical  needs 
of  low-income  populations  and  with  the 
resources  available  and  required  for 
their  care.  The  MCAC  must  also  include 
the  Director  of  the  Public  Welfare 
Department  or  the  PubUc  Health 
Department,  whichever  does  not  head 
the  Medicaid  agency,  as  well  as 
members  of  consumer  groups  including 
Medicaid  beneficiaries  and  consumer 
organizations  such  as  labor  unions, 
cooperatives,  and  consumer-sponsored 
prepaid  group  practice  plans. 
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Comment:  Several  commenters  felt 
that  the  MCAC  review  of  marketing 
materials  would  be  cumbersome,  an 
administrative  burden  to  the  States,  and 
may  create  delays  in  distributing 
marketing  information  to  potential 
enrollees.  The  commenters  indicated 
that  States  should  consult  the  MCAC  on 
marketing  policy,  regulations,  and 
guidelines,  rather  than  review  each 
piece  of  marketing  materials  submitted. 
One  commenter  felt  that  if  the  MCAC 
were  to  review  pieces  of  marketing 
material,  then  it  should  be  done  in  a 
timely  manner. 

Response:  We  did  not  intend  to 
require  that  the  committee  itself  review 
and  approve  marketing  materials. 
Rather,  we  intend  to  reflect  section 
1932(d)(2){A)(ii)  of  the  Act,  which 
requires  the  State  to  consult  with  the 
committee  dining  the  State's  own 
process  of  review  and  approval.  The 
State  is  not  required  to  obtain  the 
committee's  approval  of,  or  consensus 
on,  the  materials.  The  State  has 
flexibility  in  determining  how  to 
consult  with  the  committee.  A  State 
may  elect  to  require  the  committee  to 
review  the  actual  marketing  materials.  If 
so,  in  order  to  expedite  the  total  review 
time,  the  State  could  permit  the 
committee  members  to  conduct  their 
review  concurrentiy  with  the  State's 
review. 

States  may  also  consult  with  the 
conmiittee  in  the  development  of 
standardized  guidelines  or  protocols 
that  are  intended  to  facilitate  State 
review.  States  may  considt  with  the 
committee  to  develop  suggested 
language  and  deem  approval  of  an 
MCOs,  PIHP's,  PAHP's.  or  PCCM's 
materials  if  that  language  is  used. 
MCOs,  PIHPs.  PAHPs.  and  PCCMs 
coidd  also  use  some  of  the  suggested 
language  and  then  identify  areas  where 
different  language  has  been  used,  and 
States  could  then  limit  review  and/or 
consultation  to  that  particular  portion  of 
the  materials. 

4.  Liability  for  Pa)nment  (Proposed 
§438.106) 

Proposed  §  438.106,  consistent  vfiXh 
section  1932(b)(6)  of  the  Act,  requires 
MCOs,  PIHPs,  and  PAHPs  to  provide 
that  their  Medicaid  enrollees  will  not  be 
held  liable  for  (a)  the  debts  of  the  MCO, 
PIHP,  or  PAHP  in  the  event  of 
insolvency;  (b)  covered  services 
provided  to  the  enroUee  for  which  the 
State  does  not  pay  the  MCO,  PIHP,  or 
PAHP;  or  (c)  payments  for  covered 
services  furnished  under  a  contract, 
referral,  or  other  arrangement,  to  the 
extent  that  those  payments  are  in  excess 
of  the  amount  that  the  enrollees  would 


owe  if  the  MCO,  PIHP,  or  PAHP 
provided  the  services  directly. 

Comment:  One  commenter  expressed 
support  for  this  provision. 

Response:  We  acknowledge  and  thank 
the  commenter  for  their  support. 

5.  Cost  Sharing  (Proposed  §438.108) 

Prior  to  the  enactment  of  the  BBA, 
MCOs  were  prohibited  from  imposing 
cost  sharing  on  enrollees.  The  BBA 
eliminated  this  prohibition,  and 
provided  that  copayments  for  services 
furnished  by  MCOs  may  b6  imposed  in 
the  same  manner  as  they  are  under  fee- 
for-service.  In  §438.108,  we  proposed 
that  the  contract  must  provide  that  any 
cost  sharing  imposed  on  Medicaid 
enrollees  is  in  accordance  with  §447.50 
through  §447.58  of  the  existing 
regidations. 

Comment:  Two  commenters 
supported  this  provision.  One 
commenter  expressed  concern  about  the 
inappropriate  use  of  hospital  emergency 
rooms.  The  commenter  recommended 
that  we  allow  and  encourage  States  to 
charge  beneficiaries  a  $25  copayment 
per  visit  for  inappropriate  use  of  the 
emergency  room.  Under  the 
commenter's  recommended  approach, 
MCOs  would  require  that  hospitals 
collect  the  copayment  at  the  time  of  the 
visit;  provided,  however,  that  enrollees 
would  not  be  denied  care  because  of 
inability  to  pay  the  copayment.  Under 
the  commenter's  suggested  policy,  if  it 
was  determined  that  a  true  emergency 
existed,  the  copayment  would  be 
refunded.  The  commenter  believes  that 
this  would  serve  as  an  incentive  to 
enrollees  to  seek  care  in  the  appropriate 
setting,  at  the  appropriate  time  and 
would  allow  the  primary  care  physician 
to  establish  a  medical  relationship  with 
the  beneficiary. 

Response:  Under  §  447.53(b)(4), 
emergency  services  are  exempt  from 
cost  sharing.  Specifically,  copayments 
may  not  be  imposed  on  "(sjervices 
provided  in  a  hospital,  clinic,  office,  or 
other  facility  that  is  equipped  to  furnish 
the  required  care,  after  the  sudden  onset 
of  a  medical  condition  manifesting  itself 
by  acute  sjrmptoms  of  sufficient  severity 
(including  severe  pain)  that  the  absence 
of  immediate  medical  attention  could 
reasonably  be  expected  to  result  in — (i) 
Placing  the  patient's  health  in  serious 
jeopardy;  (ii)  serious  impairment  to 
bodily  functions;  or  (iii)  serious 
dysfimction  of  any  bodily  organ  or 
part."  We  emphasize  that  as  long  as  the 
enroUee  seeks  emergency  services  that 
could  reasonably  be  expected  to  have 
the  above  effects,  a  copayment  may  not 
be  imposed,  even  if  the  condition  was 
determined  not  to  be  an  emergency. 


We  believe  that  allowing  the 
collection  of  an  "upfront"  copayment  in 
a  hospital  emergency  room  as  the 
commenter  suggested  violate 
§  447.53(b)(4),  and  be  inconsistent  with 
the  enroilee's  right  to  coverage  of 
emergency  services  when  a  "prudent 
layperson"  would  reasonably  believe 
that  an  emergency  exists  (see  discussion 
above).  However,  enrollees  should  be 
aware  that  if  they  seek  services  in  an 
emergency  room  when  it  is  clear  that 
the  standard  in  §  447.53(b)(4)  is  not  met, 
coverage  of  these  services  may  be 
denied  entirely. 

6.  Emergency  and  Post-Stabilization 
Services  (Proposed  §438.114) 

Section  4704(a)  of  the  BBA  added 
section  1932(b)(2)  to  the  Act  to  assure 
that  Medicaid  managed  care 
beneficiaries  have  the  right  to 
immediately  obtain  emergency  care  and 
services,  and  the  right  to  post-, 
stabilization  services  following  an 
emergency  medical  condition  under 
certain  circumstances.  (Post- 
stabilization  services  are  medically 
necessary  services  related  to  an 
emergency  medical  condition  that  are 
received  at  the  site  at  which  the  patient 
is  treated  for  an  emergency  medical 
condition,  after  the  individual's 
condition  is  sufficiently  stabilized  that 
he  or  she  could  alternatively  be  safely 
discharged  or  transferred  to  another 
facility.)  Each  contract  with  an  MCO 
and  PCCM  must  require  the 
organization  to  provide  for  coverage  of 
emergency  services  and  post- 
stabilization  services  as  described 
below,  hi  section  1932(b)(2)(A)(i)  of  the 
Act,  while  the  Congress  required  MCOs 
and  PCCMs  to  provide  coverage  of 
emergency  services,  it  did  not  define  the 
word  "coverage,"  even  though  these 
health  care  models  generally  do  not 
cover  emergency  services  in  the  same 
manner.  In  proposed  §438.114,  we 
interpreted  the  obligation  in  section 
1932(b)(2)(A)(i)  of  the  Act  to  provide  for 
coverage  of  emergency  services  to  mean 
that  an  MCO  or  State  (as  payer  in  the 
case  of  a  PCCM)  that  pays  for  hospital 
services  generally,  must  pay  for  the  cost 
of  emergency  services  obtained  by 
Medicaid  managed  care  enrollees.  We 
interpreted  coverage  in  the  PCCM 
context  to  mean  that  the  PCCM  must 
allow  direct  access  to  emergency 
services  without  prior  authorization.  We 
applied  different  meanings  to  the  word 
"coverage"  because  while  PCCMs  are 
individuals  paid  on  a  fee-for-service 
basis,  they  receive  a  State  payment  to 
manage  an  enroilee's  care.  Unlike 
MCOs,  PCCMs  would  not  likely  be 
involved  in  a  payment  dispute 
involving  emergency  services,  though 


they  could  be  involved  in  an 
authorization  dispute  over  whether  a 
self-referral  to  an  emergency  room  is 
authorized  without  prior  approval  of  the 
PCCM.  Accordingly,  in  proposed 
§  438.114(c)(2),  we  provided  that 
enrollees  of  PCCMs  are  entitled  to  the 
same  emergency  services  coverage 
without  prior  authorization  that  is 
available  to  MCO  enrollees  under 
section  1932(b)(2)  of  the  Act. 

Section  1932(b)(2)(A)(i)  stipulates  that 
emergency  services  must  be  covered 
without  regard  to  prior  authorization,  or 
the  emergency  care  provider's 
contractual  relationship  with  the 
organization.  This  assures  a  Medicaid 
enrollee  of  the  right  to  immediately 
obtain  emergency  services  at  the  nearest 
provider  when  and  where  the  need 
arises. 

Section  1932(b)(2)(B)  of  the  Act 
defines  emergency  services  as  covered 
inpatient  or  outpatient  services  that  are 
furnished  by  a  provider  qualified  to 
furnish  these  services  under  Medicaid 
that  are  needed  to  evaluate  or  stabilize 
an  "emergency  medical  condition."  An 
"emergency  medical  condition"  is  in 
turn  defined  in  section  1932(b)(2)(C)  of 
the  Act  as  a  medical  condition 
manifesting  itself  by  acute  symptoms  of 
sufficient  severity  (including  severe 
pain)  that  a  prudent  layperson,  who 
possesses  an  average  knowledge  of 
health  and  medicine,  could  reasonably 
expect  the  absence  of  immediate 
medical  attention  to  result  in  placing 
the  health  of  the  individual  (or  for  a 
pregnant  woman,  the  health  of  the 
woman  or  her  unborn  child)  in  serious 
jeopardy,  serious  impairment  to  body 
functions,  or  serious  dysfunction  of  any 
bodily  organ  or  part.  While  this 
standard  encompasses  clinical 
emergencies,  it  also  clearly  requires 
MCOs  to  base  coverage  decisions  for 
emergency  services  on  the  apparent 
severity  of  the  symptoms  at  the  time  of 
presentation,  and  to  cover  examinations 
when  the  presenting  s)miptoms  are  of 
sufficient  severity  to  constitute  an 
emergency  medical  condition  in  the 
judgment  of  a  prudent  layperson.  The 
above  definitions  are  set  forth  in 
proposed  §438.1 14(a). 

In  some  cases,  the  "emergency" 
services  required  to  diagnose  or  treat  an 
"emergency  medical  condition"  may 
fall  within  the  scope  of  services  that  a 
PIHP,  or  even  a  PAHP,  is  required  to 
cover  imder  its  contract.  In  this  case,  we 
believe  that  enrollees  should  have  the 
same  rights  to  have  these  services 
covered  without  delay,  and  "out  of 
plan"  as  in  the  case  of  services  covered 
by  an  MCO  or  through  a  PCCM. 
Accordingly,  through  our  authority  in 
section  1902(a)(4)  of  the  Act.  we 


provided  in  proposed  §  438.114(f)  that 
the  requirements  in  §438.114  apply  to 
PIHPs  and  PAHPs  to  the  extent  that  the 
services  required  to  treat  the  emergency 
medical  condition,  or  the  required  post- 
stabilization  services  in  question,  fall 
within  the  scope  of  the  services  for 
which  the  PIHP  or  PAHP  is  responsible. 

Proposed  §438.1 14(b)  requires  that 
MCOs,  PIHPs,  PAHPs  (to  the  extent 
applicable),  at-risk  PCCMs,  or  the  State 
agency  pay  for  emergency  and  certain 
post-stabilization  services  without  prior 
authorization  (other  than  the  pre- 
approval  of  post-stabilizatibn  services 
no -later  than  within  one  hour  of  a 
request  for  approval). 

Proposed  §438.114(c)(l)(i)  provides 
that  an  MCO  or,  to  the  extent  applicable, 
a  PIHP  or  PAHP,  must  pay  for 
emergency  services  regardless  of 
whether  the  entity  that  furnishes  the 
services  has  a  contract  with  the  MCO, 
PIHP,  or  PAHP.  hi  proposed 
§438.114(c)(l)(ii),  MCOs.  PIHPs,  or 
PAHPs  may  not  deny  payments  if,  on 
the  basis  of  symptoms  identified  by  the 
enrollee,  he  or  she  appeared  to  have  an 
emergency  medical  condition,  but 
turned  out  not  to  have  a  condition  in 
which  the  absence  of  immediate 
medical  care  would  have  resulted  in 
serious  jeopardy  to  the  health  of  the 
individual  or,  in  the  case  of  a  pregnant 
woman,  the  health  of  her  unborn  child, 
serious  impairment  of  bodily  function, 
or  serious  dysfunction  of  any  bodily 
organ  or  part.  Likewise,  the  MCO,  PIHP, 
PAHP,  or  PCCM  cannot  deny  payment 
if  the  enrollee  obtained  services  based 
on  instructions  of  a  practitioner  or  other- 
representative  of  the  MCO,  PIHP,  or 
PAHP.  Proposed  §  438.114(c)(2) 
provides  that  if  a  PCCM  contract  is  a 
risk  contract  that  covers  the  services,  a 
PCCM  system  must  allow  enrollees  to 
obtain  emergency  services  outside  of  the 
PCCM  system. 

Proposed  §  438.114(d)  ftuther 
clarified  financial  responsibility. 
Proposed  §438. 11 4(d)(1)  provided  Uiat 
MCOs,  PIHPs  and  PAHPs  (to  the  extent 
applicable),  at-risk  PCCMs,  or  States 
may  not  limit  what  constitutes  an 
emergency  medical  condition  through 
lists  of  symptoms  or  final  diagnoses/ 
conditions  and  may  not  refuse  to 
process  a  claim  because  it  does  not 
contain  the  primary  care  provider's 
authorization  number.  Proposed 
§  438.114(d)(2)  provided  that  an 
enrollee  who,  based  on  the  treating 
emergency  provider's  determination, 
has  an  emergency  medical  condition, 
may  not  be  held  liable  for  payment 
concerning  the  screening  and  treatment 
of  that  condition  necessary  to  stabilize 
the  enrollee.  Proposed  §438. 114(d)(3) 
provided  that  the  attending  physician  or 


practitioner  actually  treating  the 
enrollee  determines  when  the  enrollee 
is  sufficiently  stabilized  for  transfer  or 
discharge,  and  that  this  determination  is 
binding  on  die  MCO.  PIHP.  or  PAHP  for 
coverage  purposes. 

Section  1932(b)(2)(A){ii)  of  the  Act 
also  provides  MCO  and  PCCM  enrollees 
with  the  right,  under  certain 
circiunstances,  to  coverage  of  "post- 
stabilization"  services  after  they  have 
been  "stabilized"  (that  is,  they  no  longer 
have  an  emergency  medical  condition, 
and  could  be  safely  discharged  or 
transferred  to  another  facility)  following 
an  admission  for  an  emergency  medical 
condition.  Specifically,  the  services  that 
must  be  covered  are  those  that  must  be 
covered  under  Medicare  rules 
implementing  section  1852(d)(2)  of  the 
Act,  in  the  same  manner  as  these  rules 
apply  to  M+C  plans  offered  under  Part 
C  of  Title  XVni.  In  section  1932(b)(2)(A) 
of  the  Act,  this  requirement  was 
effective  30  days  after  the  Medicare 
rules  were  established,  which  was 
August  26,  1998.  The  Medicare+Choice 
post-stabilization  requirements 
referenced  by  section  1932(b)(2)(A)(ii)  of 
the  Act  are  set  forth  in  proposed 
§  438.114(e),  which  referenced 
§  422.113(c)  of  the  Medicare+Choice 
final  regulation.  Post-stabilization  care 
means  covered  services,  related  to  an 
emergency  medical  condition,  that  are 
provided  after  an  enrollee  is  stabilized 
in  order  to  maintain  the  stabilized 
condition,  and  under  the  circumstances 
described  in  paragraph 
§  422. 113(c)(2)(iii),  to  improve  or 
resolve  the  enroilee's  condition.  Under 
these  latter  circiunstances,  either  the 
health  plan  has  authorized  post- 
stabilization  services  in  the  facility  in 
question,  or  there  has  been  no 
authorization  and  (1)  the  hospital  was 
unable  to  reach  the  health  plan;  or  (2) 
the  hospital  reached  the  health  plan,  but 
did  not  get  instructions  within  an  hour 
of  a  request. 

The  above  emergency  provisions  are 
consistent  with  most  of  the  emergency 
services  provisions  in  the 
Medicare+Choice  regulations.  However, 
these  regulations  deviate  from  Medicare 
in  two  ways.  First,  the  Medicare  statute 
has  specific  provisions  for  non- 
emergency, but  urgenUy  needed 
services,  while  the  Medicaid  statute 
does  not  contain  any  similar  references. 
Second,  the  PCCM,  PIHP,  and  PAHP 
models  are  delivery  systems  unique  to 
Medicaid;  and  there  is  no  Medicare 
counterpart  to  the  special  rules 
described  above  that  apply  to  PCCM 
enrollees. 

Comment:  One  commenter  urged  that 
the  applicable  definitions,  including  an 
emergency  medical  condition  and  post- 
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stabilization  services,  be  set  forth  in 
§438.114,  rather  than  simply 
referencing  §422.113.  The  commenter 
felt  this  would  make  the  Medicaid 
regulations  easier  to  understand. 

Response:  We  agree.  In  response  to 
this  comment,  we  have  set  forth  the  full 
definitions  of  emergency  medical 
condition,  emergency  services  and  post- 
stabilization  services  in  §438.114. 

Comment:  Several  commenters  noted 
that  the  Emergency  Treatment  and 
Active  Labor  Act  (EMTALA)  requires 
hospitals  and  emergency  providers  to 
screen  and  treat  those  Medicaid 
enroUees  that  present  at  the  emergency 
room,  and  argued  that  managed  care 
organizations  (MCOs)  and  States  should 
have  to  cover  costs  that  EMTALA 
mandates.  A  few  commenters  expressed 
the  view  that  EMTALA  was  being 
enforced  on  hospitals  with  more 
vigilance  than  the  prudent  layperson 
standard  is  on  MCOs,  PIHPs,  and  States. 

Response:  While  MCOs,  PIHPs,  and 
States  are  responsible  for  covering 
emergency  medical  conditions,  this  is 
not  the  same  mandate  as  the  services 
that  must  be  covered  under  EMTAllA. 
For  example,  if  a  prudent  layperson 
would  not  reasonably  believe  that  an 
emergency  medical  condition  existed, 
MCOs,  PIHPs,  or  States  would  not  be 
liable  for  costs  when  the  individual 
presents  at  an  emergency  room  without 
prior  authorization.  Under  EMTALA, 
however,  obligations  to  at  least  perform 
screening  exist  regardless  of  the 
condition  of  the  presenting  individual. 
Hence,  the  scope  of  a  hospital's 
obligations  imder  EMTALA  is  broader 
than  the  scope  of  an  MCO's  or  State's 
obligation  under  section  1932(b)(2)  (or, 
by  extension  under  this  regulation,  a 
PIHP  where  applicable).  However,  we 
agree  that  the  mandates  under  each  rule 
overlap  significantly  in  most  cases.  We 
encourage  parties  who  have  concerns 
about  violations  or  enforcement  to 
contact  either  the  State  or  CMS  regional 
office  responsible  for  the  area  in 
question. 

Comment:  One  commenter  suggested 
that  we  remove  the  provision  which 
precludes  an  MCO,  PIHP  or  State  from 
refusing  to  cover  services  without  the 
primary  care  provider's  (PCP) 
authorization  number.  The  commenter 
was  concerned  that  without  such  a 
number,  there  was  not  a  practical 
mechanism  to  alert  a  State  or  health 
plan  that  its  enrollee  had  presented  to 
the  emergency  room.  The  commenter 
also  said  that  its  computer  system 
would  have  to  be  reconfigured  in  order 
to  leave  out  this  information,  costing  a 
significant  amount  of  money. 

Response:  Originally,  we  added  this 
requirement  because  we  were  concerned 


that  MCOs,  PIHPs,  and  States  could 
attempt  to  avoid  their  obligations  under 
§438.114  by  refusing  to  pay  claims 
based  on  technicalities  concerning  the 
submission  of  claims.  However,  we 
agree  with  the  commenter  that  there  is 
a  vested  interest  in  MCOs,  PIHPs,  and 
States  tracking  individualenroUees' 
emergency  room  presentation  rates. 
Therefore,  we  are  allowing  MCOs. 
PIHPs.  and  States  to  require  the  PCP 
number  to  be  on  a  claim  before  it  will 
be  processed  for  payments.  However, 
we  have  provided  in  §438.114(d)(l)(ii) 
that  MCO,  PiflPs,  and  States  must 
provide  hospitals,  emergency  room 
providers,  or  their  fiscal  intermediaries, 
when  applicable,  a  minimum  of  10 
business  days  to  notify  the  primary  care 
provider  or  other  designated  contact 
before  a  payment  may  be  denied  for  a 
failiue  to  provide  notice. 

Comment:  One  commenter  was 
concerned  about  the  prohibition  against 
denying  claims  based  on  lists  of 
symptoms  or  final  diagnosis  codes.  A 
number  of  States  require  MCOs  to  pay 
a  screening  fee  even  if  there  was  no 
emergency,  but  do  not  require  them  to 
pay  for  the  service  based  on  their 
emergency  services  fee  schedule.  The 
conunenter  wanted  to  know  if  there  was 
a  conflict  with  the  regulation. 
.  Response:  There  is  no  conflict  in  this 
situation  if  the  determination  was  made 
taking  into  account  the  presenting 
symptoms  rather  than  the  final 
diagnosis.  We  prohibit  the  use  of  codes 
(either  symptoms  or  final  diagnosis)  for 
denying  claims  because  there  is  no  way 
a  list  can  capture  every  scenario  that 
could  indicate  an  emergency  medical 
condition  as  required  in  the  BBA.  An 
MCO,  PIHP.  or  State  may  pay  claims 
using  those  lists  and  require  coverage  of 
screens  even  if  no  emergency  medical 
condition  exists.  However,  we  do  not 
require  coverage  of  a  screen  if  it  reveals 
no  emergency  medical  condition  (as 
opposed  to  EMTALA  requirements  on 
Medicare  participating  hospitals). 

Comment:  A  few  commenters  were 
concerned  that  the  Federal  rules  provide 
little  State  flexibility  when  it  comes  to 
setting  State  rules  involving  claims 
coverage,  or  educating  enrollees  about 
emergency  room  use.  One  commenter 
was  concerned  that,  if  read  literally,  the 
rule  prohibits  denial  of  a  claim  for  any 
reason  other  than  not  meeting  the 
prudent  layperson  standard.  The 
commenter  stated  that  under  the 
proposed  rule,  reasons  for  denial  could 
include  claims  not  submitted  in  a  timely 
manner,  claims  that  are  not  clean,  or 
claims  submitted  by  providers  who 
refuse  to  sign  provider  agreements. 

Response:  We  never  intended  this 
rule  to  prevent  States  from  setting 


reasonable  claim  filing  deadlines,  asking 
for  charts  or  other  information  before 
making  a  decision,  or  covering  claims 
submitted  by  providers  refusing  to  sign 
provider  agreements.  The  purpose  of  the 
rule  is  to  ensure  that  enrollees  have 
unfettered  emergency  room  access  for 
emergency  medical  conditions,  and  that 
hospitals  receive  payment  for  those 
claims  meeting  that  definition  without 
having  to  navigate  through  imreasonable 
administrative  loopholes.  However,  as 
long  as  filing  deadlines  specifically 
outlined  for  an  appeals  process  are  not 
used  to  deny  initial  claims,  a  State  may 
set  its  own  filing  timefi-ames  and  other 
administrative  rules  (as  long  as  it  is  not 
contrary  to  specific  Federal  provisions 
such  as  the  10  business  day  post- 
notification  minimum  timeframe 
requirement). 

Comment:  One  commenter  was 
concerned  about  the  application  of 
proposed  §438.114  to  situations 
involving  mental  health  emergencies. 
The  commenter  felt  that  the  present 
definition  cannot  be  readily  understood 
in  the  context  of  emergencies  related  to 
mental  disorders. 

Response:  We  agree  that  the  present 
definition  is  primarily  designed  to  cover 
physical  rather  than  mental  health. 
However,  since  the  definition  comes 
directly  from  the  BBA.  we  do  not  have 
the  legal  authority  to  expand  or  change 
it.  The  present  definition  does  apply  to 
mental  health  as  well  when  its 
standards  are  met  (for  example,  "placing 
the  health  of  the  individual  in  serious 
jeopardy"). 

Comment:  A  few  commenters  believe 
that  the  one-hour  rule  for  MCOs  to 
notify  hospitals  before  post-stabilization 
services  may  be  performed  is  too  short 
a  timeframe,  and  is  contrary  to  their 
own  State  rules.  One  commenter 
indicated  that  it  follows  a  2-hour 
timeframe  before  post-stabilization 
services  may  be  performed,  finding  it 
much  more  reasonable  in  order  to  give 
MCOs  and  PCPs  an  opportimity  to 
coordinate  an  enrollee's  non-emergent 
care.  . 

Response:  Section  1932(b)(2)(a)(ii)  of 
the  Act  requires  MCOs  and  PCCMs  to 
comply  with  guidelines  established 
under  section  1852(d)(2)  of  the  Act 
regarding  coordination  of  post- 
stabilization  care  in  the  same  manner  as 
the  guidelines  apply  to 
Medicare+Choice  plans  under  Part  C  of 
title  XVni.  Therefore,  according  to 
statute,  we  must  follow  the  rules  that 
apply  under  the  Medicare+Choice 
program.  In  this  case,  that  is  a  1-hour 
timeframe  for  MCOs  or  PCCMs  to  notify 
a  hospital  before  post-stabilization 
services  may  begin. 
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Comment:  A  few  commenters  pointed 
but  that  proposed  §438.114(c)(l) 
contains  an  error  by  referring  to  entities 
identified  in  subparagraph  (c)  when  it 
sjiould  refer  to  paragraph  (b). 
1 1  Response:  The  commenters  are 
correct.  We  have  made  the  change  in  the 
final  rule. 

7.  Solvency  Standards  (Proposed 
|438.116) 

I  j  Section  4706  of  the  BBA  added  new 
solvency  standards  to  section 
1903(m)(l)  of  the  Act.  requiring  that  an 
MCO's  provision  against  the  risk  of 
insolvency  meet  the  requirements  of  a 
new  section  1903(m)(l)(C)(i),  unless 
exceptions  in  section  19Q3(m)(l)(C)(ii) 
apply.  Under  section  1903{m)(l)(C)(i), 
the  organization  must  meet  "solvency 
standards  established  by  the  State  for 
private  health  maintenance 
organizations"  (or  be  "licensed  or 
certified  by  the  State  as  a  risk-bearing 
entity.")  The  exceptions  to  this  new 
requirement  in  section  1903(m){l)(C)(ii) 
apply  if  the  MCO.  (1)  is  not  responsible 
for  inpatient  services,  (2)  is  a  public 
entity.  (3)  has  its  solvency  guaranteed 
by  the  State,  or  (4)  is,  or  is  controlled 
by  FQHCs.  and  meets  standards  the 
State  applies  to  FQHCs.  Section 
4710(b)(4)  of  the  BBA  provided  that  the  ' 
new  solvency  standards  applied  to 
contracts  entered  into  or  renewed  on  or 
after  October  1,  1998.  Proposed 
§438.116  reflects  these  .statutory 
provisions.  We  received  no  comments 
on  this  section  and  are  implementing  it 
as  proposed. 

D.  Quality  Assessment  and  Performance 
Improvement  (Subpart  D)— Background 

Section  4705  of  the  BBA  added 
section  1932(c)  to  the  Act.  Section 
1932(c)(1)  requires  State  agencies  that 
contract  with  Medicaid  MCOs  under 
section  1903(m)  of  the  Act  to  develop 
and  implement  quality  assessment  and 
improvement  strategies  that  are 
consistent  with  standards  established  by 
the  Secretary.  Subpart  D  would 
implement  this  provision.  We  proposed 
that  the  requirements  be  applied  to 
PIHPs  and.  in  some  cases,  to  PAHPs. 

1.  Scope  (Proposed  §438.200) 

Proposed  §  438.200  set  forth  the  scope 
of  subpart  D.  Proposed  subpart  D  would 
implement  section  1932(c)(1)  by  setting 
forth  specifications  for  quality 
assessment  and  performance 
improvement  strategies  that  States  must 
implement.  Subpart  D  also  proposed 
standards  that  would  apply  to  States, 
MCOs,  Prepaid  Inpatient  Health  Plans 
(PIHPs),  and  in  some  cases.  Prepaid 
Ambulatory  Health  Plans  (PAHPs). 


Comment:  One  commenter  stated  that 
the  provisions  of  subpart  D  were 
appropriate  overall  but  that  more 
flexibility  is  needed  for  smaller  States 
and  MCOs  because  their  administrative 
biuden  is  greater.  Many  commenters 
supported  the  approach  taken  in  the 
August  2001  proposed  rule  and  the 
balance  struck  between  requirements 
and  flexibility.  They  stated  their  belief 
that  subpart  D  avoids  the  imposition  of 
requirements  with  administrative 
burden  and  serves  the  interest  of 
beneficiaries. 

Response:  We  believe  that  §  438.204 
provides  the  structure  for  State  quality 
strategies  consistent  with  the  intent  of 
the  Congress  when  it  addressed  quality 
in  section  4705(a)  of  the  BBA.  We  also 
believe  that  we  have  provided  sufficient 
flexibility  for  States  to  design  and 
implement  quality  strategies  that  will 
best  meet  their  needs.  We  do  not  relax 
the  requirements  for  smaller  States  or 
MCOs  because  we  do  not  believe  that 
quality  should  be  compromised  due  to 
the  size  of  an  organization.  However,  we 
do  not  believe  the  burden  on  States  is 
excessive,  even  for  smaller  States,  and 
we  believe  that  States  may  impose  the 
appropriate  activities  on  MCOs  and 
PIHPs.  For  example,  a  State  might 
require  less  in  the  way  of  quality 
assessment  and  performance 
improvement  activities  for  smaller 
plans.  The  State  also  might  contract 
with  an  organization  that  does  external 
quality  review  for  the  State  pursuant  to 
section  1932(c)(2)  of  the  Act,  to 
calculate  performance  measures  or 
design  quality  improvement  projects. 
(See  64  FR  67223.  December  1,  1999  for 
the  proposed  rules  that  would  govern 
"External  Quality  Review 
Organizations,"  or  "EQROs.") 

Comment:  Many  commenters  stated 
that  the  provisions  of  subpart  D  should 
apply  to  PAHPs,  including  dental  plans, 
as  well  as  to  MCOs  and  PIHPs.  They 
believe  that  all  capitated  programs, 
including  those  that  provide 
transportation,  should  be  subject  to  the 
quality  provisions.  Other  commenters 
stated  that  exempting  "mental  health 
carve  out"  plans  from  the  quality 
requirements  is  inconsistent  with  the 
findings  of  the  General  Accounting 
Office  (GAO)  report  of  September,  1999 
on  mental  health  carve  out  programs  in 
Medicaid  managed  care. 

Response:  We  agree  with  the 
commenter.  Therefore,  in  this  final  rule, 
we  have  applied  additional  sections  of 
the  regulation  to  PAHPs.  (See 
§  438.8(b).)  In  subpart  D,  we  now  apply 
the  provisions  of  §§  438.206,  438.207, 
438.208,  438.210.  438.214.  438.230.  and 
438.236  to  PAHPs.  These  sections 
address  access  to  care  and  the  provision 


of  quality  care.  We  believe  that  the 
protections  of  these  sections  should  be 
extended  to  enrollees  in  PAHPs.  We  do 
not  apply  the  other  provisions  of 
subpart  D  related  to  a  quality  strategy 
and  quality  improvement  activities,  as 
we  believe  these  requirements  would 
impose  a  burden  on  States  and  PAHPs 
that  is  unreasonable  given  the  scope  of 
PAHP  activities. 

The  terms  "mental  health  carve  out 
program"  or  "behavioral  health  carve 
out  program"  refer  to  prepaid  plans  that 
provide  only  mental  health  services. 
Under  a  waiver,  a  State  Medicaid 
managed  care  program  can  contract  with 
such  a  program.  The  GAO  Report  issued 
on  September  17, 1999,  indicated  that 
CMS  needs  to  oversee  mental  health 
carveouts  more  systematically,  and 
noted  approvingly  that  we  were 
developing  a  rule  that  would  include  a 
requirement  for  annual  external  quality 
reviews.  Mental  health  carve  out 
programs  that  provide  hospital  as  well 
as  ambulatory  care  are  PIHPs.  and  are 
subject  to  all  the  subpart  D 
requirements.  We  believe  that  most  of 
the  large  mental  health  carve  out 
programs  fall  into  this  category,  and  that 
this  final  rule  is  therefore  consistent 
with  the  intent  of  the  September  1999 
GAO  report. 

2.  State  Responsibilities  (Proposed 
§438.202) 

Proposed  §438.202  set  forth  the 
State's  responsibilities  in  implementing 
its  quality  strategy.  Specifically, 
proposed  §438.202  required  that  each 
State  (1)  have  a  written  strategy  for 
assessing  and  improving  the  quality  of 
managed  care  services,  (2)  provide  input 
by  stakeholders  into  the  strategy,  (3) 
ensure  compliance  with  State- 
established  standards,  (4)  periodically 
review  the  strategy  for  its  effectiveness 
and  update  as  needed,  and  (5)  submit  to 
CMS  a  copy  of  the  initial  and  revised 
strategies  and  regular  reports  on'their 
implementation  and  effectiveness. 

Comment:  One  commenter  suggested 
that  in  §438.202  "strategy"  be  replaced 
with  "policy." 

Response:  Section  1932(c)(1)  of  the 
Act  requires  a  State  to  develop  and 
implement  a  quality  assessment  and 
improvement  strategy  if  it  contracts 
with  an  MCO.  Therefore,  we  retain  the 
term  "strategy"  in  §438.202  of  the  final 
rule  to  be  consistent  with  the  term  used 
in  the  statute. 

Comment:  One  commenter  believes 
that  the  provisions  regarding  a  State 
quality  strategy  are  heavy  handed,  over 
controlling,  and  result  in  CMS 
substituting  its  judgment  regarding 
quality  for  the  State's. 
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Response:  We  believe  the  regulation 
provides  a  balance  between  an 
appropriate  amount  of  detail  needed  to 
ensure  that  States  develop  and 
implement  sound  quality  strategies  and 
flexibility  for  States  to  determine  the 
best  approach  for  developing  these 
strategies. 

Comment:  One  conunenter  said  that 
the  State's  quality  strategy  should 
clearly  outline  the  relationship  between 
the  MCO  and  PIHP  quality  requirements 
and  the  strategy  components.  Each  MCO 
and  PIHP  requirement  should  clearly 
support  a  component  of  the  strategy. 

Response:  The  MCO  and  PIHP  quality 
requirements  of  subpart  D  {§§  438.206 
through  438.242)  are  incorporated  as  an 
element  of  the  State's  quality  strategy 
(§  438.204(g)).  Specifically.  §  438.204(g) 
requires  that  the  State  quality  strategy 
include  information  on  how  the  State 
plans  to  make  MCOs  and  PIHPs  comply 
with  State  access  standards,  structural 
and  operational  standards,  and 
measurement  and  improvement 
standards.  We  do  not  believe  we  need 
to  revise  §  438.204  to  provide  clarifying 
language  to  show  the  relationship 
between  the  quality  strategy  and  the 
MCO  and  PIHP  quality  requirements 
under  §  438.240. 

Comment:  Many  commenters  stated 
that  the  requirement  in  proposed 
§  438.208(c)  and  (d)  (now  §438.208  (b) 
and  (c))  for  States  to  assess  the  quality 
and  appropriateness  of  care  and  services 
furnished  to  all  Medicaid  enrollees, 
including  those  with  special  health  care 
needs,  is  ambiguous.  Commenters 
believe  it  can  be  read  to  mean  that  the 
overall  population  must  be  measured, 
including  special  needs  populations, 
rather  than  that  the  quality  for  special 
needs  populations  be  measured 
separately.  They  see  this  as  a  problem 
because  the  results  may  yield  no 
specific  information  about  persons  with 
special  health  care  needs. 

Response:  Our  intent  for  the  proposed 
provision  was  to  have  States  assess  the 
quality  and  appropriateness  of  care  and 
services  to  all  Medicaid  enrollees  as 
well  as  to  assess  separately  the  quality 
and  appropriateness  of  care  and  services 
for  individuals  with  special  health  care 
needs.  For  clarification  purposes,  we 
have  revised  §  438.208(b)  and  (c). 

Comment:  One  commenter  objected  to 
the  inclusion  of  the  word  "all"  in 
§  438.204(b)  because  States  do  not  have 
the  budgets  or  staffs  to  assess  the  needs 
of  all  Medicaid  enrollees. 

Response:  Section  438.204(b)  requires 
the  State  to  identify  in  the  quality 
strategy  how  it  plans  to  implement 
procedures  to  assess  the  quality  and 
appropriateness  of  care  and  services 
furnished  to  all  Medicaid  beneficiaries. 


We  disagree  with  the  commenter 
because  States  have  the  flexibility  to 
determine  the  methods  and  timeframes 
that  will  work  best  to  assess  the  quality 
and  appropriateness  of  care  and  services 
to  all  Medicaid  beneficiaries.  There  are 
a  variety  of  options  States  can  choose 
from  to  meet  this  requirement.  For 
example.  States  can  use  findings  from 
performance  measures  collected, 
performance  improvement  projects 
conducted,  reviews  for  compliance  with 
State  standards,  consumer  surveys,  or 
the  analysis  of  grievance  and  appeal 
information.  States  can  conduct  these 
activities,  use  a  State  contractor  to 
conduct  these  activities,  and/or  use 
findings  from  MCO  and  PIHP  quality 
assessment  and  performance 
improvement  programs. 

Comment:  One  commenter  questioned 
if  there  are  specific  quality  measures  for 
individuals  with  special  health  care 
needs,  other  than  surveys,  that  can  be 
used  to  meet  the  requirement  of  the 
regulation  that  States  assess  the 
appropriateness  of  care  of  these 
enrollees. 

Response:  As  stated  above,  there  are 
numerous  activities  that  can  be 
conducted  to  assess  the  appropriateness 
and  quality  of  care  and  services 
provided  to  beneficiaries.  When 
targeting  an  assessment  of  individuals 
with  special  health  care  needs  States 
can  stratify  the  data  by  identified 
categories  or  conduct  activities 
specifically  targeted  to  a  specified 
population.  For  example,  a  State  could 
conduct  or  have  their  MCOs  and  PIHPs 
conduct  a  performance  improvement 
project  on  access  to  care  for  individuals 
needing  substance  abuse  services. 

Comment:  Many  commenters 
suggested  that  proposed  §  438.208(b) 
(now  §  438.208(c))  should  require  States 
to  provide  information  to  MCOs  and 
PHPs  about  Medicaid  enrollees  known 
by  the  agency  to  have  special  needs,  as 
this  step  is  crucial  to  assessing  the 
quality  and  appropriateness  of  care 
provided  to  these  beneficiaries. 
Response:  We  agree  with  the 
conunenters.  Therefore,  we  have  revised 
§  438.208(c)  to  require  that  States 
implement  mechanisms  that  identify 
individuals  with  special  health  care 
needs.  The  State  or  its  enrollment 
broker  may  determine  which 
individuals  have  special  needs,  and 
then  inform  the  MCO,  or  the  State  may 
require  that  the  MCO,  PIHP,  or  PAHP 
apply  the  mechanisms  to  identify  these 
individuals. 

Comment:  Many  commenters 
expressed  support  for  the  requirement 
that  State  quality  strategies  be  in 
writing.  One  commenter  mistakenly 
believed  that  the  proposed  rule  did  not 


include  the  requirement  that  the 
strategy  be  in  writing  and  asked  that  this 
requirement  be  included. 

Response:  We  agree  with  the 
commenters  and  we  will  retain  the 
requirements  in  §  438.202(a).  We  believe 
it  important  that  the  quality  strategy  be 
in  writing  to  provide  a  document  for 
stakeholders  to  react  to,  as  well  as,  for 
the  States  to  assess  on  a  regular  basis 
and  update  as  necessary. 

Comment:  Several  commenters  stated 
that  the  regulation  appears  to 
contemplate  a  formed  solicitation  of 
public  input  to  the  quality  strategy.  A 
formal  public  process  is  costly  and 
administratively  burdensome.  One 
commenter  said  that  they  have  found  a 
public  process  to  solicit  input 
ineffective.  The  commenter  asked  that 
we  clarify  in  text  or  preamble  language 
that  a  less  formal  process  is  permissible, 
Another  luged  its  deletion.  Several 
conunenters  supported  the  requirement 
for  public  input  into  the  State  quality 
strategy. 

Response:  Our  intent  is  that  there  be 
a  formal  process  to  obtain  input  frtim 
beneficiaries  and  other  program 
stakeholders  in  the  development  of  the 
State  quality  strategy.  We  leave  it  to  the 
State  to  define  this  process.  We  believe 
public  input  provides  for  the  integration 
of  various  perspectives  and  priorities 
and  will  facilitate  a  more  useful  end 
product.  Therefore,  we  retain  the 
requirement  in  §  438.202(b)  of  this  final 
rule. 

Comment:  One  commenter  expressed 
concern  that  the  regulation  will  require 
a  continual  process  of  formal  comments 
on  a  State's  quality  strategy  because  it 
will  change  frequently  as  new  quality 
tools  become  available,  laws  and 
regulations  change,  and  CMS  places 
conditions  on  States  when  approving 
waivers. 

Response:  As  stated  above,  we  intend 
for  States  to  obtain  public  comments  on 
updated  quality  strategies  when 
significant  changes  are  made.  We  do  not 
expect  States  to  obtain  public  comments 
when  modifications  are  made  to  the 
strategy  that  are  not  considered 
significant,  as  defined  by  the  State. 

Comment:  Many  commenters  believe 
that  CMS  should  specify  a  timeframe  for 
States  to  update  their  quality  strategies, 
such  as  annually  or  every  3  years.  They 
believe  that  "periodic"  is  insufficient,  as 
the  term  is  not  defined.  One  commenter 
stated  that  the  review  should  be 
conducted  annually,  the  review  should 
identify  the  degree  to  which  the  MCO  or 
PIHP  interventions  continue  to  support 
the  goals  of  the  strategy,  and  the 
findings  should  be  reported  annually  to 
CMS  and  to  the  public. 
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Response:  We  do  not  agree  that  we 
should  require  a  specific  time  period  for 
States  to  update  their  quality  strategies. 
We  have  provided  States  with  the 
flexibility  to  determine  these 
timeframes.  We  believe  that  a  State's 
review  and  evaluation  of  the 
effectiveness  of  the  strategy  will  guide 
the  State's  decision  as  to  when  and  how 
the  strategy  should  be  revised. 
Therefore,  we  retain  the  requirement  in 
§  438.202(d). 

Comment:  One  commenter  said  that 
the  requirement  that  States  submit  their 
quality  strategies  to  CMS  implied  a  role 
for  CMS  in  approving  the  strategy. 
Another  commenter  requested  a 
provision  stating  that  CMS'  review  will 
be  limited  to  verification  that  each 
required  element  is  addressed. 

Response:  As  part  of  the  CMS  regional 
office  review  of  Medicaid  managed  care 
programs,  regional  office  staff  will 
assess  State  quality  strategies  to  ensure 
complicmce  with  this  rtile.  We  have  not 
yet  determined  the  scope  of  review 
activities  that  regional  office  staff  will 
imdertake.  As  we  develop  this  process, 
we  will  work  in  collaboration  with 
States  and  other  stakeholders. 

Comment:  One  commenter  suggested 
that  a  provision  be  included  to  require 
States  to  review  health  plans'  quality 
strategies  at  least  every  3  years. 

Response:  MCOs  and  PIHPs  are  not 
required  to  develop  quality  strategies. 
MCOs  and  PIHPs  are  required  to  have  a 
quality  assessment  and  performance 
improvement  program  as  specified 
under  §438.240.  The  State  is  required  to 
review  this  program  annually  to 
determine  the  impact  and  effectiveness 
of  the  program. 

Comment:  One  commenter  stated  that 
progress  toward  goals  in  the  quality 
strategy  should  be  shared  by  States  with 
their  MCOs  and  PIHPs  to  reinforce 
collaboration,  monitor  progress,  and 
make  needed  revisions. 

Response:  We  encourage  States  to 
share  findings  of  the  effectiveness  of  the 
State  quality  strategy  with  MCOs  and 
PIHPs.  We  are  not  requiring  this, 
however,  in  regulation. 

3.  Elements  of  State  Quality  Strategies 
(Proposed  §438.204) 

Proposed  §438.204  set  forth  the 
elements  of  a  State  quality  strategy, 
including,  in  § 438.204(a),  contract 
provisions  that  incorporate  the 
standards  specified  in  this  subpart. 
Section  438.204(b)  required  that  the 
State  strategy  must  include  procedures 
that  (1)  assess  the  quality  and 
appropriateness  of  care  and  services 
furnished  to  all  Medicaid  enrollees, 
including  those  eiuoUees  with  special 
health  needs;  (2)  identify  and  provide  to 


MCOs  and  PIHPs  information  on  the 
race,  ethnicity,  and  primary  language 
spoken  of  each  Medicaid  enroUee;  and 
(3)  monitor  and  evaluate  the  compliance 
of  MCOs  and  PIHPs  with  these 
standards. 

Section  438.204(c)  provided  that  the 
State  quality  strategy  must  include  any 
performance  measures  and  levels 
developed  by  CMS  in  consultation  with 
States  and  other  stakeholders. 
"Performance  measures"  or  "measures" 
refer  to  how  often  a  desired  action  or 
result  is  achieved  or  produced,  such  as 
the  percent  of  two-year  olds  who  are 
immunized.  "Levels"  refers  to  a 
specified  percentage  to  be  achieved  or  a 
measure. 

Section  438.204(d)  required  an 
aimual,  external  independent  review  of 
the  quality  outcomes  and  timeliness  of, 
and  access  to,  the  services  covered  by 
the  MCO  or  PIHP  contract. 

Section  438.204(e),  (f),  and  (g) 
required  that  State  strategies  use 
intermediate  sanctions;  include  an 
information  system  to  support  the 
operation  and  review  of  the  strategy; 
and  include  standards  for  access  to  care, 
structure  and  operations,  and  quality 
measurement  and  improvement,  all 
consistent  with  the  requirements  of 
other  sections  of  this  subpart. 

Comment:  One  commenter  suggested 
that  States  be  required  to  use  the 
definition  of  children  with  special 
health  care  needs  established  by  the 
Biu-eau  of  Maternal  and  Child  Health 
and,  through  monitoring  the  use  of 
services,  identify  children  who  received 
subspecialty  care. 

Response:  There  are  numerous 
definitions  for  individuals  with  special 
health  care  needs.  However,  health 
services  research  is  still  in  the  process 
of  developing  conceptual  models, 
screening  tools,  and  approaches  to 
identifying  these  individuals.  We, 
therefore,  do  not  agree  that  this 
regulation  should  require  States  to  use 
a  particular  definition.  We  provide 
States  with  the  flexibility  to  define 
individuals  with  special  health  care 
needs.  This  regulation  requires  that 
States  identify  procedures  to  assess  the 
quality  and  appropriateness  of  care 
provided  to  individuals  with  special 
health  care  needs  and  that  States 
conduct  reviews  to  evaluate  the 
effectiveness  of  the  strategy,  including 
quality  activities  targeting  individuals 
with  special  health  care  needs. 

Comment:  Many  commenters  strongly 
supported  the  provision  that  States  be 
required  to  identify  the  race,  ethnicity, 
and  primary  language  spoken  of  each 
Medicaid  enroUee  and  provide  this  to 
the  MCO  or  PIHP  upon  enrollment.  This 
supports  the  HHS  goal  of  eradicating 


racial  and  ethnic  disparities  in  health 
care  by  the  year  2010.  It  also  ensures 
that  MCOs  and  PIHPs  have  the 
information  necessary  to  comply  with 
title  VI  of  the  Civil  Rights  Act  of  1964. 
They  allege  that  it  has  been  long 
recognized  that  effective  recording  and 
reporting  of  data  is  the  basis  used  to 
determine  that  Federal  fund  recipients 
are  in  compliance  with  the  law. 

Response:  To  ensure  that  Medicaid 
services  are  provided  in  a  maimer  that 
meets  the  needs  of  beneficiaries,  we 
retain  the  provision  in  §  438.204(b)(2)  in 
the  final  rule. 

Comment:  One  commenter  urged  that 
the  regulation  permit  the  collection  of 
information  on  race,  ethnicity,  and 
primary  language  at  both  the  State  and 
MCO  and  PIHP  level.  They  note  that 
State  data  is  not  always  accurate. 

Response:  In  addition  to  the 
information  provided  to  MCOs  and 
PIHPs  by  the  States,  MCOs  and  PIHPs 
have  the  option  to  collect  information 
on  race,  ethnicity  and  primarv'  language. 
We  are  not  requiring  this  in  regulation 
but  we  note  that  States  may  do  so. 

Comment:  One  commenter  asked  for 
clarification  on  the  level  of  specificity 
that  would  be  required  to  meet  the 
requirement  to  collect  data  on  ethnicity. 

Response:  We  are  providing  States 
with  the  flexibility  to  determine  how 
they  would  like  to  define  and  categorize 
ethnicity.  Ethnicity  information  is 
collected  for  census  purposes  and  we 
encourage  States  to  consider  using 
standard  categories  used  by  the  Bureau 
of  the  Census. 

Comment:  One  commenter  noted  that 
race  data  in  State  eligibility  systems  is 
not  always  accurate  and  that  identifying 
primary  language  will  cost  money  to 
make  required  systems  changes. 

Response:  We  recognize  that  some 
States  will  need  to  modify  their 
Medicaid  Management  Information 
Systems  (MMIS)  to  collect  data  on 
primary  language.  We  will  allow  States 
sufficient  time  to  modify  their  systems 
to  capture  these  data.  We  also  recognize 
that  the  race  data  collected  by  States 
may  not  always  be  accurate  and  that  it 
will  always  be  subject  to  omission  due 
to  a  variety  of  factors  including 
beneficiary  unwillingness  to  provide  the 
information. 

Comment:  One  commenter  said  that 
information  on  race,  ethnicity,  and 
primary  language  is  not  available  from 
the  Social  Security  Administration 
(SSA)  for  Supplemental  Security 
Income  (SSI)  beneficiaries  or  that  States 
do  not  control  what  information  SSA 
collects.  States  should  not  be  required  to 
provide  this  information  to  MCOs 
unless  it  is  available  from  SSA. 
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Response:  Information  on  race  is 
available  from  SSA  on  SSI  beneficiaries 
and  is  available  to  States  through  the 
State  Data  Exchange  (SDX)  file. 
Information  on  ethnicity  and  primary 
language,  however,  is  not  available  from 
SSA.  We  encourage  States  to  pursue 
methods  to  collect  information  on 
ethnicity  and  primary  language  spoken 
for  these  beneficiaries.  The  information 
may  be  available  in  files  of  other  State 
programs.  We  recognize  that  this 
information  may  not  be  complete  for  a 
variety  of  reasons. 

Comment:  One  commenter  said  that 
the  State  has  no  legitimate  interest  in 
the  primary  language  spoken  by 
beneficiaries,  as  this  does  not  indicate 
that  use  of  English  presents  a  barrier. 

Response:  We  disagree  with  the 
commenter.  We  believe  that  the  primary 
language  spoken  by  a  beneficiary 
indicates  that  there  could  be  a  potential 
barrier  to  appropriate  use  of  health  care 
services. 

Comment:  Several  commenters  said 
that  data  on  race,  ethnicity,  and  primary 
language  are  difficult  to  collect  and 
unreliable  due  to  the  reliance  on  self- 
reportmg.  One  commenter  noted  that 
imdocumented  parents  may  be  reluctant 
to  apply  for  benefits  if  this  question  is 
asked.  The  commenter  further  suggested 
that  this  provision  be  deleted  or  not 
required. 

Response:  Self-report  data  are  used  for 
numerous  purposes  including  consumer 
satisfaction  surveys  and  initial 
screening  of  beneficiary  needs.  There 
are  methodological  pros  and  cons  to 
using  any  types  of  data,  including  self- 
report  data.  While  we  realize  that  self- 
report  data  about  race,  ethnicity,  and 
language  will  not  always  be  completely 
reliable,  we  believe  that  collecting  it 
will  allow  MCOs,  PIHPs,  and  PAHPs  to 
take  into  account  the  cultural  barriers 
that  may  undermine  the  delivery  of 
health  care  to  particular  populations 
enrolled  in  the  MCO.  We  do  not  believe 
that  collection  of  this  information  will 
discourage  undocumented  parents  from 
applying  for  benefits  for  eligible 
children  because  the  question  will  be  in 
reference  to  the  children. 

Comment:  One  commenter  said  that 
requiring  beneficiaries  to  disclose  race 
or  ethnicity  constitutes  a  potential 
violation  of  the  Civil  Rights  Act. 

Response:  This  rule  does  not  require 
beneficiaries  to  disclose  race  or 
ethnicity.  It  requires  States  to  make  an 
effort  to  identify  this  information.  In 
addition,  the  Civil  Rights  Act  of  1964 
does  not  prohibit  a  State  or  any  other 
Federally  assisted  entity  from  asking  a 
beneficiary  to  disclose  his  or  her  race  or 
ethnicity.  The  failure  to  disclose  the 
requested  information,  however,  cannot 


be  used  as  a  basis  to  deny  services  or 
benefits  to  the  beneficiary. 

Comment:  Several  commenters  noted 
that  the  requirement  for  States  to  collect 
information  on  race,  ethnicity,  and 
primary  language  would  require  systems 
modifications  and  training  of  intake 
staff.  The  commenter  expressed  the 
hope  that  CMS,  when  conducting 
compliance  reviews,  would  be  sensitive 
to  the  time  it  will  take  for  States  to  fully 
implement  this  provision.  Another 
commenter  suggested  that  States  may 
need  technical  assistance. 

Response:  We  recognize  that  some 
States  will  need  to  modify  their  MMIS 
systems  to  capture  these  data,  although 
we  believe  most  States  are  already 
capturing  data  on  race  and  ethnicity.  We 
will  allow  States  sufficient  time  to 
modify  their  systems  to  capture  these 
data.  We  also  recognize  that  training  of 
intake  staff  may  need  to  occur  and  that 
technical  assistance  to  State  may  need 
to  be  provided.  We  plan  to  conduct 
training  pertaining  to  the 
implementation  of  the  provisions  in  this 
rule  shortly  after  its  publication. 

Comment:  One  commenter  suggested 
that  the  regulation  require  States  to 
furnish  MCOs  and  PIHPs  with  the  age 
of  children  being  enrolled  along  with 
information  on  race,  ethnicity,  and 
primary  language  spoken. 

Response:  The  purpose  of  requiring 
States  to  identify  race,  ethnicity,  and 
primary  language  is  to  facilitate  the 
appropriate  delivery  of  health  care 
services.  We  believe  that  MCOs  and 
PIHPs  can  adequately  obtain  age 
information  from  the  enroUee  and  are, 
therefore,  not  requiring  that  the  age  of 
enrolled  children  be  provided. 

Comment:  One  commenter 
appreciated  that  we  are  permitting 
States  to  develop  strategies  for 
identifying  race,  ethnicity,  and  primary 
language,  rather  than  requiring  States  to 
identify  these  factors. 

Response:  We  believe  the  commenter 
misimderstood  the  provision.  The , 
regulation  requires  States  to  identify  the 
race,  ethnicity,  and  jirimary  language  of 
enrollees. 

Comment:  One  commenter  asked  that 
States  be  required  to  provide  the  date  of 
redetermination  for  new  enrollees  to 
MCOs  and  PIHPs.  This  would  allow 
MCOs  and  PIHPs  to  oUtreach  to 
enrollees  to  ensure  that  eligible 
beneficiaries  continue  to  receive 
services. 

Response:  We  do  not  agree  that  this 
regulation  should  require  States  to 
provide  the  date  of  redetermination  for 
new  enrollees  to  MCOs  and  PIHPs.  If 
MCOs  and  PIHPs  would  find  this 
information  useful  to  provide  continuity 
of  services  and  do  not  currently  receive 


it,  we  suggest  that  they  raise  this  issue 
with  their  State. 

Comment:  One  commenter  asked  that 
the  requirement  in  proposed 
§  438.204(b)(3)  for  "continuous" 
monitoring  be  changed  to  "periodic" 
monitoring  as  continuous  means 
nonstop,  and  this  is  an  unreasonable 
requirement. 

Response:  We  agree  with  the 
commenter  and  have  revised 
§  438.204(b)(3)  of  the  regulation  text  to 
provide  for  regular  monitoring,  as 
opposed  to  continuous  monitoring. 

Comment:  Many  commenters 
applauded  the  provision  that 
performance  measures  and  levels  be 
identified  and  developed  by  CMS  in 
consultation  with  States  and  other 
stakeholders.  Some  recommended  that 
beneficiaries  and  groups  that  represent 
them  should  be  among  the  stakeholders 
consulted.  One  commenter  suggested 
that  CMS  ask  the  American  Association 
of  Health  Plans  (AAHP)  tb  obtain 
recommendations  and  comments  about 
proposed  measures  fi-om  MCOs.  Others 
urged  that  performance  measures  be 
implemented  in  a  way  that  allows 
MCOs  to  meet  a  realistic  schedule.  They 
further  recommended  that  CMS  take 
into  consideration  nationally 
demonstrated  performance  levels  in 
both  MCOs  and  in  State  fee-for-service 
(FFS)  programs.  One  commenter 
recommended  that  any  new  measures  be 
tested  for  one  year  to  assess  the  data  and 
results  before  States,  MCOs  and  PIHPs 
are  considered  out  of  compliance. 

Response:  We  anticipate  that  States, 
beneficiary  advocacy  groups,  and  MCOs 
and  PIHPs  would  all  be  invited  by  CMS 
to  participate  in  the  process  to  develop 
standard  measures.  The  implementation 
process  would  be  discussed  at  this  time 
and  would  include  issues  such  as 
measure  specifications,  testing  of 
measures,  and  measure  reporting.  States 
would  need  to  ensure  that  their 
contracting  MCOs  and  PIHPs  collect  any 
measures  specified  by  CMS.  We  would 
encourage  States  to  also  use  standard 
measures  in  their  FFS  programs.  If  CMS 
prescribes  any  national  performance 
measures,  it  will  consider  a  testing 
phase.  Finally,  should  CMS  consider 
setting  levels  for  performance  measures, 
we  would  consider  levels  used  in  both 
managed  care  and  FTS  programs. 

Comment:  One  commenter  suggested 
that  the  number  of  national  measures  be 
limited  so  as  not  to  unnecessarily 
increase  costs  or  burden  or  interfere 
with  State  efforts. 

Response:  We  agree  that  national 
measures  should  be  limited  in  number. 

Comment:  One  commenter  suggested 
that  quality  improvement  initiatives 
must  be  recognized  as  long-term  efforts 
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and  that  States  and  MCOs  must  partner 
to  identify  meaningful  topics  that 
should  be  measured,  and  track  these 
Dver  time.  Continual,  capricious 
changes  to  quality  initiatives  are  not 
conducive  to  meaningful  study  and 
Improvement. 

Response:  We  agree  with  the 
commenter  and  acknowledge  that  a 
quality  improvement  initiative  (the 
process  of  measuring  performance, 
implementing  interventions  to  respond 
to  identified  quality  problems,  and  then 
remeasuring  performance)  needs 
sufficient  time  to  be  implemented  and 
for  findings  to  be  made  available.  We  do 
not  prescribe  the  duration  in  which 
performance  improvement  projects  must 
be  completed.  We  expect  States  to 
require  that  a  project  be  completed  in  a 
reasonable  time  period  and  that 
information  be  provided  on  the  project's 
progress  annually. 

Comment:  One  commenter  requested 
detailed  standards  to  ensure  that 
Medicaid  children  are  receiving  the  care 
to  which  they  are  entitled.  Specifically, 
the  commenter  recommended  the 
regulation  include  standards  for 
accreditation  of  MCOs  and  PIHPs, 
consumer  satisfaction  and  quality  of 
care  "report  cards,"  and  use  of  criteria 
consistent  with  national  standards  for 
assessing  outcomes  of  care  of  children. 
In  addition,  the  commenter  suggested 
that  CMS  work  with  states  to  develop 
criteria  and  a  timetable  for  improving 
the  reporting  of  early  and  periodic, 
screening,  diagnosis  and  treatment 
(EPSDT)  services. 

Response:  The  provisions  under 
subpart  D  provide  for  access  standards, 
structural  and  operational  standards, 
and  measurement  and  improvement 
standcU'ds.  These  standards  apply 
regardless  of  the  composition  of  the 
Vledicaid  population  that  is  provided 
health  care  services  through  a  State 
Medicaid  managed  care  program.  A 
review  of  these  standards  will  be 
conducted  as  specified  in  the 
forthcoming  final  External  Quality 
Review  (EQR)  regulation  (64  FR  6'7223). 
As  part  of  EQR,  we  have  proposed  that 
States  may  contract  with  external 
quality  review  organizations  (EQROs)  to 
conduct  consumer  surveys  and  validate 
and  calculate  performance  measures 
and  obtain  a  75  percent  enhanced 
Federal  matching  rate.  Alternatively, 
States  can  have  a  contractor  that  is  not 
an  EQRO  conduct  these  activities,  and 
obtain  the  50  percent  administrative 
matching  rate.  States,  the  EQROs  they 
contract  with,  or  other  State  contractors 
will  be  able  to  extract  information 
obtained  from  these  quality 
measurement  activities  in  a  way  that 
allows  them  to  look  at  the  quality  of 


care  of  specified  populations,  including 
children.  Regarding  the  comment  about 
EPSDT,  we  do  not  believe  that  this  is 
within  the  scope  of  this  regulation. 

Comment:  Many  commenters 
suggested  that  only  non-medical  PHPs 
(that  is,  transportation  and  dental)  be 
excluded  from  the  requirement  for  EQR 
and  that  a  State  audit  substitute  for  the 
EQR  for  these  entities. 

Response:  We  have  proposed  to 
exclude  ail  PAHPs.  including 
transportation  and  dental  PAHPs,  from 
the  EQR  requirements.  We  believe  that 
requiring  EQR  for  PAHPs  would  impose 
an  unreasonable  burden  given  the 
limited  scope  of  their  services. 

Comment:  One  commenter  stated  that 
many  States  conduct  extensive  quality 
reviews,  either  though  another  State 
agency  or  through  an  accreditation 
organization.  These  reviews,  the 
commenter  contended,  are  similar  to  or 
more  rigorous  than  the  CMS  required 
external  review  and  he  suggested  that,  if 
a  review  is  done  by  another  State  agency 
or  an  accreditation  organization,  that  the 
MCO  or  PIHP  be  exempt  from  the  EQR. 

Response:  We  plan  to  address  when 
an  MCO  or  PIHP  can  be  exempt  from 
certain  EQR  activities  or  from  EQR  in  its 
entirety  in  the  final  EQR  regulation. 

Comment:  One  commenter  asked  if  it 
will  be  permissible  to  contract  with 
State  medical  and  allied  health 
professional  schools  for  EQR. 

Response:  We  plan  to  address  who  is 
qualified  to  be  an  EQRO  in  the  final 
EQR  regulation. 

Comment:  One  commenter  mistakenly 
believed  that  we  deleted  the  EQR 
requirement  from  the  quality  strategy 
and  was  in  agreement  with  this  deletion 
arguing  that  the  requirement  was 
excessive  and  costly. 

Response:  Section  1932(c)(2)  of  the 
Act  requires  an  EQR  of  managed  care 
activities.  While  we  have  included  the 
EQR  requirement  as  part  of  the  quality 
strategy  under  this  subpart,  specific 
requirements  regarding  compliance  with 
the  EQR  provision  were  published  in  a 
separate  EQR  Notice  of  Proposed 
Rulemaking  on  December  1, 1999  (64  FR 
67223).  The  final  EQR  rule  is 
forthcoming. 

Comment:  One  commenter  stated  that 
some  PIHPs  have  enrollments  of  less 
than  200  and  serve  fewer  than  10 
beneficiaries  a  year.  The  commenter  is 
concerned  that  for  these  PIHPs  the  cost 
of  an  EQR  could  exceed  the  costs  of 
providing  health  care  services.  The 
commenter  suggested  that  for  PIHPs 
include  an  option  for  Section  1115  and 
1915(b)  waiver  programs  allowing  the 
use  of  the  independent  assessment  of 
the  waiver  program  in  lieu  of  an  EQR. 


Response:  The  independent 
assessment  requirement  only  applies  to 
programs  operated  under  section 
1915(b)  waivers,  and  if  the  assessment 
is  found  to  be  acceptable,  is  generally 
required  for  only  the  first  two  waiver 
periods.  It  does  not  apply  to  a  managed 
care  program  conducted  under  section 
1932(a)  or  section  1115  of  the  Act  or  one 
that  enrolls  beneficiaries  in  managed 
care  on  a  voluntary  basis.  We  therefore 
do  not  agree  that  this  option  is  a  suitable 
replacement  for  the  EQR  requirement.  If 
a  PIHP  contracts  with  a  State  to  provide 
services  to  Medicaid  beneficiaries  it  will 
be  required  to  comply  with  the 
provisions  in  this  rule  including  the 
EQR  requirements. 

Comment:  One  commenter 
recommended  that  §  438.204(e),  which 
requires  the  use  of  intermediate 
sanctions,  be  amended  to  indicate  that 
it  is  applicable  to  MCOs  only  and  not  to 
PIHPs  because  subpart  I  does  not  apply 
to  PIHPs. 

Response:  We  agree  with  the 
commenter  and  have  deleted  the 
reference  to  PIHPs  under  §  438.204(e). 
In  addition,  to  clarify  the  applicability 
of  §438. 204(c),  we  have  included 
language  that  clarifies  that  this 
provision  applies  to  both  MCOs  and 
PIHPs. 

4.  Availability  of  Services  (Proposed 
§438.206) 

Section  1932(c)(l)(A)(i)  of  the  Act.  as 
added  by  section  4705  of  the  BBA, 
requires  each  State  that  contracts  with 
MCOs  under  section  1903(m)  of  the  Act 
to  develop  and  implement  standards  for 
access  to  care  under  its  quality 
assessment  and  improvement  strategy. 
Section  438.206  of  the  proposed  rule 
established  standards  for  access  to  care. 
Paragraph  (a)  required  that  States  ensure 
that  all  covered  services  are  available 
and  accessible  to  enrollees.  Paragraph 
(b)  proposed  new  requirements  for  the 
delivery  networks  of  MCOs  and  PIHPs. 
These  requirements  would  be  imposed 
on  State  agencies,  which  in  turn  would 
enforce  these  requirements  on  MCOs 
and  PIHPs  through  contract  provisions. 

Specifically,  paragraph  (b)(1) 
proposed  that  all  MCOs  and  PIHPs 
maintain  and  monitor  a  network  of 
appropriate  providers  that  is  supported 
by  written  arrangements  and  is 
sufficient  to  provide  adequate  access  to 
covered  services.  In  establishing  and 
maintaining  such  a  network,  the 
proposed  rule  required  MCOs  and 
PIHPs  to  consider  (1)  anticipated 
enrollment;  (2)  the  expected  Utilization 
of  services,  considering  enrollee 
characteristics  and  health  care  needs:  (3) 
the  numbers  and  types  of  network 
providers  required  to  furnish  contract 
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services;  (4)  the  number  of  network 
providers  who  are  not  accepting  new 
patients;  and  (5)  the  geographic  location 
of  providers  and  enrollees.  considering 
distance,  travel  time,  the  means  of 
transportation  normally  used  by 
enrollees,  and  whether  the  location 
provides  physical  access  for  enrollees 
with  disabihties. 

In  §  438.206(b)(2)  we  proposed  that 
the  State  be  required  to  ensiu«  that 
MCOs  and  PDff  s  allow  women  direct 
access  to  a  woman's  health  specialist  for 
women's  routine  and  preventative 
services.  Proposed  §  438.206(b)(3) 
required  that  MCOs  and  PIHPs  provide 
for  a  second  opinion  from  a  qualified 
health  care  professional  within  the 
network,  or  arrange  for  the  enroUee  to 
obtain  one  outside  the  network,  at  no 
cost  to  the  enrollee.  In  paragraph  (4),  we 
proposed  that  the  MCO  or  PIHP  must 
cover  medically  necessary  services  for 
enrollees  obtained  outside  the  network 
if,  and  for  as  long  as,  they  cannot  be 
obtained  from  within  the  network. 
Paragraph  (5)  of  the  proposed  rule 
required  out-of-network  providers  to 
coordinate  with  the  MCO  and  PIHP  with 
respect  to  payment  and  ensine  that  the 
cost  to  the  enrollee  is  no  more  than  it 
would  be  if  the  services  were  provided 
within  the  network.  In  paragraph  (6),  we 
proposed  that  MCOs  and  PIHPs 
demonstrate  that  their  providers  are 
credentialed  in  accordance  with 
§  438.214(b). 

Paragraph  (c)(1)  required  MCOs  and 
PIHPs  to  meet  State  standards  for  timely 
access  to  services  and  to  require  that 
their  providers  also  meet  these 
standards.  It  also  required  MCOs  and 
PIHPs  to  (1)  ensure  that  network 
providers  offer  hours  of  operation  that 
are  no  less  than  the  hours  of  operation 
offered  to  commercial  enrollees  or 
comparable  Medicaid  fee-for-service,  if 
the  provider  serves  only  Medicaid 
enrollees;  (2)  make  services  available  24 
hours  a  day,  7  days  a  week,  when 
medically  necessary:  (3)  establish 
mechanisms  to  ensure  compliance  with 
these  requirements;  (4)  monitor  for 
compliance  continuously;  and  (5)  take 
corrective  action  if  there  is  a  failure  to 
comply. 

Paragraph  (c)(2)  required  that  the 
State  ensure  that  each  MCO  and  PIHP 
participate  in  State  efforts  to  promote 
the  delivery  of  services  in  a  cultinally 
.  competent  manner  to  all  enrollees  with 
limited  English  proficiency  and  diverse 
cultiiral  and  ethnic  backgrounds. 

Comment:  Many  commenters  said 
that  the  provisions  in  proposed 
§438.206  should  apply  to  all  PHPs 
because  PAHPs  should  have  the  same 
requirements  for  an  adequate  provider 
network  as  applies  to  MCOs  and  PIHPs. 


One  commenter  said  that  this  section 
should  apply  to  dental  plans. 

Response:  We  agree  with  the 
commenters  that  the  availability  of 
services  provisions  should  apply  to 
PAHPs.  Therefore,  in  §438.206  of  the 
final  rule,  we  have  added  "PAHP"  in 
each  instance  in  which  the  terms  "MCO 
or  PIHP"  appeared  in  the  proposed  rule. 
Therefore,  these  requirements  will  now 
apply  to  dental  PAHPs.  We  note  that  the 
types  of  providers  that  a  PAHP  must 
include  in  its  network  is  limited  to 
those  needed  to  provide  the  services 
under  its  contract. 

Comment:  Several  commenters 
supported  the  provisions  at  §  438.206(a) 
requiring  that  all  covered  services  be 
available  and  accessible. 

Response:  We  agree  with  the 
commenters  and  believe  that  these 
provisions  are  consistent  with  the  intent 
of  the  Congress  concerning  the 
development  and  implementation  of 
standards  for  access  to  care. 

Comment:  Many  commenters  said 
that  proposed  §  438.206(b)  fails  to 
provide  for  direct  accountability  by 
States  in  that  it  provides  only  that  States 
ensure  compliance  through  their 
contracts.  These  commenters  believe 
that  this  wording  does  not  require  States 
to  ensure  that  the  contract  provisions 
are  carried  out  in  practice. 

Response:  We  agree  with  the 
commenter.  We  now  specify  in  the 
regulation  that  §  438.206  be  reflected  in 
contracts  with  MCOs,  PIHPs,  and 
PAHPs.  because  it  is  essential  that  these 
requirements  be  included  in  the 
contract  to  be  enforceable  by  the  State. 
The  regulation  also  requires,  at 
§  438.204(b)(3),  that  States  "monitor  and 
evaluate  the  MCO,  PIHP,  and  PAHP 
compliance  with  the  standards". 

Comment:  One  commenter  said  that  a 
requirement  that  MCOs  have  a  network 
"sufficient  to  provide  adequate  access  to 
all  services  under  the  contract"  is  a 
significant  departure  from 
1902(aK30)(A)  of  the  Act  that  requires 
the  State  to  establish  methods, 
procedures,  and  payments  "sufficient  to 
enlist  enough  providers  so  that  care  and 
services  are  available  imder  the  plan  at 
least  to  the  extent  that  such  care  and 
services  are  available  to  the  general 
population  in  a  geographic  area".  The 
commenter  is  concerned  that  the 
language  in  the  proposed  regulation 
obligates  the  State  to  guarantee  that  all 
covered  services  are  available  at  all 
times,  which  may  be  beyond  the  ability 
of  the  State  due  to  shortages  of  service 
providers. 

Response:  Section  1902(a)(30)(A)  is  a 
requirement  that  applies  to  the  State's 
fee-for-service  program,  operated 
pursuant  to  the  State  plan.  The 


provision  that  specifically  governs  the 
availability  of  services  imder  a  State's 
managed  care  program  is  section 
1932(c)(l)(A)(i)  of  the  Act.  which 
requires  that  services  be  available  "in  a 
maimer  that  ensures  continuity  of  care 
and  adequate  primary  and  specialized 
services  capacity."  We  believe  that  the 
provisions  of  §  438.206(b)(1)  carry  out 
the  intent  of  the  Congress  under  section 
1932  to  provide  access  standards  that 
will  ensure  the  availability  of  care  in 
MCOs,  PIHPs  and  PAHPs. 

Comment:  One  commenter  expressed 
support  for  the  provision  requiring 
networks  to  have  experienced  providers. 

Response:  We  agree  that  it  is 
important  that  MCOs,  PIHPs,  and 
PAHPs  have  experienced  providers  in 
order  to  provide  quality  care  to 
Medicaid  enrollees.  This  is  especially 
true  for  enrollees  with  special  health 
care  needs,  whose  needs  may  be 
sufficiently  rare  or  complex  due  to 
multiple  conditions  that  a  provider, 
even  one  who  is  a  specialist,  may  have 
little  or  no  experience  in  treating  the 
emoUee's  condition  or  conditions. 
Accordingly,  in  section 
438.206(b)(l)(iii)  we  specify  that  the 
MCO,  PIHP,  or  PAHP  must  consider  the 
training,  experience,  and  specialization 
of  providers. 

Comment:  One  commenter 
recommended  adding  language  to 
require  MCOs  and  PIHPs  that  serve 
children  with  special  health  care  needs 
to  include  appropriately  trained 
physicians  in  their  network,  including 
pediatric  specialty  and  subspecialty 
physicians. 

Response:  We  do  not  believe  it 
necessary  to  include  an  explicit 
requirement  for  specific  specialty  and 
subspecialty  physicians  for  particular 
groups  of  enrollees.  The  general 
requirement  that  a  network  be  adequate 
to  provide  access  to  all  services  imder 
the  contract,  taking  into  account  the 
anticipated  enrollment  and  the  expected 
utilization,  is  sufficient  to  ensine  that 
the  network  will  be  adequate  to  meet  all 
needs.  Inclusion  of  language  related  to 
particular  groups  may  even  be 
detrimental  in  that  it  would  be 
impossible  to  list  the  particular 
requirements  of  all  groups. 

Comment:  One  commenter  suggested 
that  we  add  an  explicit  requirement  that 
MCOs  and  PHPs  pay  particular  attention 
to  the  needs  of  enrollees  with 
disabilities  when  developing  and 
maintaining  networks.  Without  such  a 
provision,  the  commenter  is  concerned 
that  specialized  psychiatric  treatment 
for  children  and  adults  with  severe 
mental  illness  may  not  be  available.  The 
commenter  believes  that  the  inclusion 
of  such  a  requirement  has  the  potential 
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to  bring  psychiatrists  who  refuse  to  treat 
!FFS  Medicaid  beneficiaries  into  the 
(program  because  MCOs  would  use  their 
snarket  power  to  recruit  these  providers. 
Response:  As  stated  above,  we  do  not 
agree  that  we  should  address  the  special 
jneeds  of  particular  groups  of  enrollees 
|for  specialty  providers.  We  believe  that 
Ihe  requirement  of  the  regulation  for 

Bdequate  provider  networks  will  cause 
le  States  to  include  appropriate 
•requirements  in  their  contracts  with 
MCOs.  PIHPs,  and  PAHPs  and  that  the 
assurances  of  adequate  capacity  and 
services,  provided  under  §438.207  of 
this  regulation,  will  further  ensure  that 
Provider  networks  include  the  range  of 
providers  necessary  to  meet  the  needs  of 
Itheir  enrollees. 
I    Comment:  Several  commenters 

Suggested  that  the  regulation  include  a 
irovision  that  MCOs  and  PIHPs  pay 
particular  attention  to  pregnant  women 
and  individuals  with  special  health  care 
meeds  because  MCO  and  PIHPs  may 
interpret  a  general  requirement  to 
^uire  only  an  overall  siu^^ey  of 
enrollees,  rather  than  a  targeted 
assessment  of  the  needs  of  the  most 
krulnerable  and  ill  patients. 
,    Response:  For  the  reasons  stated 
labove,  we  do  not  agree  that  the 
iregulation  should  include  a  specific 
provision  for  these  groups.  We  believe 
that  the  intent  of  this  regulation  is  clear, 
jthat  is,  that  the  needs  of  all  enrollees 
knust  be  met  through  the  provider 
kietwork. 

I    Comment:  One  commenter  said  that 
ihe  regulation  should  require  States  to 
ensure  that  MCOs  and  PIHPs  consider 
end  address  existing  underutilization 
problems  when  establishing  and 
Monitoring  their  service  networks. 
!    Response:  The  regulation  places  an 
Affirmative  obligation  on  States  and 
MCOs,  PIHPs,  and  PAHPs  to  consider 
{the  needs  of  their  anticipated- enrollees 
land  provide  an  adequate  provider 
network  to  meet  those  needs.  We 
believe  that  this  requirement  makes  it 
kumecessary  to  include  a  provision  to 
address  existing  underutilization 
problems. 

r  Comment:  Several  commenters  said 
that  the  regulation  should  require  MCOs 
bnd  PIHPs  that  seek  to  expand  their 
iservice  areas  to  demonstrate  that  they 
^ave  sufficient  numbers  and  types  of 
Jiroviders  to  meet  the  anticipated 
volume  and  types  of  services  enrollees 
in  those  areas  will  require.  Failiu'e  to 
include  this  provision  could  violate 
kections  1902(a)(19)  and  1932(bK5)  of 
the  Act  which  require  State  plans  to 
provide  safeguards  to  assure  that 
^rvices  be  provided,  and  MCOs  to 
irovide  assurances  that  they  have  the 


capacity  to  serve  the  expected 
enrollment,  respectively. 

Response:  We  do  not  agree  that  it  is 
necessary  for  the  regulation  to 
specifically  require  that  MCOs,  PIHPs, 
and  PAHPs  that  seek  to  expand  their 
service  areas  have  sufficient  numbers 
and  types  of  providers  to  meet  the 
expected  increased  enrollee  volume. 
The  general  requirement  that  MCOs, 
PIHPs,  and  PAHPs  have  adequate 
networks  applies  whatever  the  service 
area.  Furthermore,  §  438.207(c)  requires 
that  MCOs,  PIHPs,  and  PAHPs  submit 
documentation  to  the  State  at  any  time 
there  has  been  a  significant  change  in 
their  operation,  including  changes  to  the 
geographic  service  area. 

Comment:  Many  commenters  asked 
that  a  provision  be  included  in  the 
regulation  to  require  States  to  make 
available  all  services  included  in  the 
State  plan  and  make  information 
available  to  beneficiaries  on  how  to 
access  these  benefits.  The  commenter  is 
concerned  that  without  this  requirement 
important  community  services  that 
many  State  plans  include  through  the 
Rehabilitation  Option,  such  as  services 
that  are  part  of  the  assertive  community 
treatment  model,  will  not  be  accessed 
by  beneficiaries. 

Response:  States  are  required  to  make 
available  to  all  beneficiaries  all  services 
covered  in  the  State  plan.  States  may 
use  voluntary  or  mandatory  managed 
care  to  provide  some  or  all  of  these 
services.  If  the  beneficiary  is  enrolled  in 
an  MCO  that  does  not  provide  all 
Medicaid  services,  or  is  enrolled  in  a 
PIHP  or  PAHP  (which,  by  definition,  is 
not  a  comprehensive  risk  contract),  the 
State  remains  responsible  for  making 
available  all  Medicaid  services  not 
covered  in  the  contract.  The  regulation 
provides  that  both  potential  enrollees 
and  current  enrollees  be  informed  about 
the  services  not  covered  under  the 
contract  and  how  and  where  they  can  be 
obtained.  See  §438.10(e)(2)(ii)(E)  and 
(0(6)(xii). 

Comment:  Many  commenters  said 
that  the  rule  should  require  States  to 
notify  enrollees  how  and  where  to 
obtain  services,  including 
transportation,  for  services  covered  by 
the  State  plan  but  not  included  in  the 
MCO,  PHP,  or  PCCM  contract. 

Response:  Section  438.10(f)(6) 
requires  the  State,  it's  contracted 
representative,  or  the  MCO,  PIHP, 
PAHP,  or  PCCM  to  notify  enrollees 
annually  of  their  right  to  request  this 
information.  In  addition, 
§438.10(e)(2)(i)(E)  requires  that  this 
information  be  provided  to  potential 
enrollees  at  the  time  the  potential 
enrollee  first  becomes  eligible  to  eru-oll 
in  a  voluntary  program  or  is  first 


required  to  enroll  in  a  mandatory 
program. 

Comment:  One  commenter  expressed 
concern  that  use  of  a  distance  standard 
for  urban  enrollees  could  force  travel  to 
outlying  suburban  areas  or  neighboring 
counties.  The  commenter  would  like  the 
final  rule  to  include  language  to  protect 
urban  enrollees  from  needing  to  make 
lengthy  trips  to  obtain  services. 

Response:  The  regulation  provides 
that  the  State  must  ensure  through  its 
contracts  that  the  provider  network  is 
accessible  to  eru-ollees,  taking  into 
account  several  factors  related  to 
geographic  location  of  providers  and 
enrollees.  Depending  on  State  and  local 
circumstances,  we  believe  that  the 
significance  of  the  factors  listed — 
distance,  travel  time,  and  means  of 
transportation  ordinarily  used  by 
Medicaid  enrollees — will  differ.  For 
urban  enrollees,  States  may  find  that  the 
latter  two  factors  are  more  important 
considerations  than  distance.  When 
using  distance  for  enrollees  in  urban 
areas,  we  believe  that  States  will  factor 
in  the  other  elements  and  select  a 
distance  criterion  that  meets  the  overall 
intent  of  the  regulation.  We  believe  that 
the  State  is  in  the  best  position  to 
determine  how  these  criteria  should  be 
applied  in  each  of  its  service  areas. 

Comment:  Many  commenters 
applauded  the  use  of  the  term  "women's 
health  care  specialist"  because  they 
believe  that  it  recognizes  the  important 
role  played  by  a  variety  of  health  care 
professionals  in  addition  to  physicians. 
These  commenters  asked  that  "routine 
and  preventative"  be  defined  in  order  to 
ensure  that  MCOs  and  PIHPs  do  not 
place  barriers  to  impede  women's  access 
to  women's  health  specialists. 
According  to  the  commenters,  the 
definition  should  include  initial  and 
follow  up  visits  for  prenatal  care, 
mammograms,  pap  tests,  family 
planning,  and  treatment  of  vaginal  and 
urinary  tract  infections  and  sexually 
transmitted  diseases. 

Response:  We  believe  that  the  use  of 
the  words  "routine  and  preventative"  in 
the  regulation  is  sufficient  to  categorize 
the  types  of  services  that  women  can 
access  directly  through  a  women's 
health  specialist. 

Comment:  One  commenter  seeks 
inclusion  of  a  requirement  that  children 
have  direct  access  to  pediatricians, 
including  specialists.  The  commenter 
noted  that  the  regulation  provides  for 
direct  access  to  women's  health 
specialists  and  that  the  patient's  rights 
legislation  endorsed  by  the 
Administration  provides  for  direct 
access  to  pediatricians. 

Response:  We  do  not  believe  that  it  is 
appropriate  to  require  direct  access  to 
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pediatricians.  While  we  believe  that 
most  children  enrolled  in  Medicaid 
managed  care  will  have  pediatricians  as 
their  primary  care  physicians, 
pediatricians  are  not  locally  available  in 
all  areas  of  the  country,  and  some 
children  will  use  other  physicians,  such 
as  family  physicians,  as  their  source  of 
primary  care.  We  believe  that  direct 
access  should  generally  be  to  the 
primary  care  physician.  For  women's 
routine  and  preventative  Care  we  make 
an  exception  to  this  rule  because  we 
think  it  appropriate  that  women  have 
the  choice  to  see  a  women's  health 
specialist  for  routine  and  preventative 
care  rather  than  a  generalist  or  other 
specialty  physician. 

Comment;  One  commenter  said  that 
the  regulation  should  require  direct 
access  to  psychiatrists. 

Response:  We  do  not  agree  that  the 
regxilation  should  provide  direct  access 
to  psychiatrists.  We  are  concerned  about 
coordination  of  care  and  believe  that 
States  should  have  the  option  to  require 
that  patients  be  referred  to  psychiatrists 
by  their  primary  care  physician.  This 
helps  to  ensure  that  the  primary  care 
physician  is  cognizant  of  both  the 
physical  and  mental  health  needs  of 
patients  and  has  the  information  needed 
to  coordinate  the  care  needed  by 
patients. 

Comment:  One  commenter  asked  that 
we  retain  the  provision  for  out-of- 
network  second  opinions  -from  health 
care  professionals,  which  are  not 
currently  available.  The  commenter 
stated  that  a  second  opinion  for  a 
denied  service  from  an  in-network 
provider  is  a  meaningless  right. 

Response:  We  disagree  with  the 
commenter.  The  proposed  rule  provided 
for  a  second  opinion  from  a  provider  in 
the  network,  if  one  is  available,  and 
from  a  provider  outside  the  network 
only  if  there  is  not  another  qualified 
provider  within  the  network.  We  believe 
that  it  is  important  to  provide  an 
enroUee  with  the  right  to  a  second 
opinion,  but  we  believe  that  this  does 
not  require  access  to  a  second  opinion 
from  a  provider  who  is  out  of  the 
network. 

Comment:  Several  commenters 
believe  that  second  opinions  should  be 
given  by  participating  physicians  when 
one  in  the  specialty  is  available. 
EnroUees  would  then  only  be  allowed  to 
go  out  of  network  when  no  qualified 
alternative  exists  with  the  network. 

Response:  As  stated  in  the  previous 
response,  the  proposed  and  final  rule 
provide  enroUees  the  right  to  a  second 
opinion  from  a  provider  within  the 
network  if  a  qualified  health  care 
professional  within  the  network  is 
available  to  provide  the  second  opinion. 


When  a  qualified  health  care 
professional  is  not  available  within  the 
network  to  give  a  second  opinion,  the 
enrollee  may  obtain  it  from  a  health  care 
professional  who  is  not  in  the  network. 

Comment:  One  commenter  suggested 
that  the  regulation  require  that  second 
opinions  regarding  care  for  a  child  be 
provided  by  physicians  with 
appropriate  pediatric  education  and 
training.  This  would  be  consistent  with 
the  pending  patient's  bill  of  rights. 

Response:  The  rule  specifies  that  the 
health  care  professional  giving  the 
second  opinion  must  be  qualified  to  do 
so.  We  leave  to  the  States  the 
responsibility  for  determining  the 
qualifications  to  be  used.  States  best 
know  their  health  care  markets  and  are 
responsible  for  setting  provider 
qualifications  and,  therefore,  are  in  the 
best  position  to  make  this  decision. 

Comment:  One  commenter  suggested 
that  the  regulation  limit  second 
opinions  from  out-of-State  providers  to 
instances  in  which  a  qualified 
professional  is  not  available  within  the 
State.  In  addition,  the  commenter  asked 
that  the  regulation  require  that  the 
nearest  out-of-State  provider  be  used. 

Response:  The  regulation  provides 
that  second  opinions  be  obtained  from 
a  provider  in  the  network  if  such  a 
qualified  provider  is  available.  This 
limitation  applies  when  the  desired  out- 
of-network  provider  is  within  or  outside 
of  the  State.  We  have  not  added  other 
requirements  to  this  provision,  as 
recommended  by  the  commenter.  This 
allows  States  to  decide,  or  to  allow 
MCOs,  FIHPs.  and  PAHPs  to  decide, 
who  is  to  provide  a  second  opinion 
when  one  is  to  be  obtained  from  an  out- 
of-network  provider. 

Comment:  One  commenter  believes 
that  CMS  should  conduct  studies  to 
determine  if  second  opinions  routinely 
result  in  a  change  of  treatment  plan  and 
in  better  outcomes.  Unless  it  can  be 
established  that  second  opinions  result 
in  better  outcomes,  they  do  not  warrant 
the  extra  cost. 

Response:  We  disagree  that  CMS 
should  study  if  second  opinions  result 
in  a  change  of  treatment  plan  or  in 
better  outcomes  to  document  their 
benefit  before  establishing  them  as  an 
enrollee  right.  Second  opinions  are 
widely  used  and  accepted  in  both  FFS 
and  managed  care  service  delivery 
systems.  In  FFS,  Medicaid  beneficiaries 
can  freely  access  a  second  opinion  by 
simply  seeing  another  physician. 
Likewise,  in  FFS,  insurance  companies 
often  require  confirmatory  second 
opinions  before  authorizing  certain 
services  or  procediwes.  We  believe  that 
second  opinions  are  well  established  in 
the  practice  of  medicine  in  this  country 


and  should  be  available  to  Medicaid 
managed  care  enroUees. 

Comment:  Two  commenters  asked 
that  the  regulation  limit  payment  to 
non-participating  providers  to  the 
Medicaid  FFS  fee  schedule. 

Response:  We  do  not  require  that  non- 
participating  providers  be  paid 
according  to  the  Medicaid  FFS  fee 
schedule.  We  believe  that  States  are  in 
the  best  position  to  determine  whether 
payment  limits  should  apply  to  out-of- 
network  providers  or  if  the  MCO,  FIHP, 
and  PAIff  should  be  free  to  negotiate 
rates. 

Comment:  One  commenter  asked  that 
we  retain  the  requirement  that  MCO  and 
PIHPs  pay  for  services  received  out  of 
network  when  they  are  not  available  in 
the  network  because  this  will  lead  to 
less  disenrollment.  Another  commenter 
supported  inclusion  of  this  provision. 

Response:  We  agree  that  it  is  the 
responsibility  of  the  MCO,  PIHP.  or 
PAHP  to  pay  for  services,  covered  under 
their  contracts,  received  out  of  network 
when  they  are  not  available  from  within 
the  network.  The  MCO,  PIHP,  or  PAHP 
must  arrange  for  all  services  needed  by 
their  enroUees.  We  agree  that 
establishing  this  as  an  MCO.  PIHP,  and 
PAHP  responsibility  will  decrease 
enrollee  disenroUments.  We  retain  this 
provision  in  the  final  rule. 

Comment:  Many  commenters 
supported  the  provision  that  services 
received  out  of  network  may  not  result 
in  costs  to  the  enrollee  greater  than 
would  have  been  within  the  network. 
One  commenter  asked  that  the  wording 
be  revised  so  that  MCOs  and  PIHPs 
would  not  be  responsible  for  actions  by 
out-of-network  providers  in  relation  to 
fees  charged  to  enroUees. 

Response:  We  believe  that  it  is 
important  that  Medicaid  enroUees  not 
be  placed  at  a  financial  disadvantage 
should  their  MCO,  PIHP,  or  PAHP  refer 
them  to  an  out-of-network  provider  for 
a  covered  service  because  a  qualified 
provider  is  not  available  in  the  network. 
The  MCO,  PIHP,  or  PAHP  must 
negotiate  the  amount  they  will  pay  the 
provider  and,  as  part  of  this  negotiation, 
can  best  ensure  that  the  enrollee  does 
not  inciir  out-of-pocket  costs. 

Comment:  One  commenter  expressed 
the  opinion  that  the  hoiu-s  of  operation 
offered  commercial  enroUees  is  not 
relevant  to  the  Medicaid  contract.  He 
believes  that  this  requirement  is 
impossible  to  oversee  or  enforce  and 
could  result  in  a  decrease  in  the  number 
of  providers  available  to  serve  Medicaid 
beneficiaries.  Another  commenter 
believes  that  it  is  not  realistic  for 
Medicaid  to  achieve  this  standard 
because  Medicaid  reimburses  providers 
significantly  less  than  commercial 
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ilans.  And  another  commenter  said  that 
t  is  not  usual  practice  for  States  to  track 
providers'  hours  of  operation  if  they  do 
Qot  treat  Medicaid  patients.  One 
:ommenter  said  that  the  requirement 
should  be  that  services  are  available  and 
iccessible  to  the  same  extent  that  they 
are  for  FFS  beneficiaries  or  the  general 
public.  Another  commenter  supported 
r  the  provision  as  written. 

Response:  In  the  final  rule  we  have 
retained  the  provision  related  to  hours 
of  operation  as  proposed.  The  purpose 
}f  this  requirement  is  to  make  Certain 
hat  Medicaid  enroUees  have  the  same 
iccess  to  providers  as  do  enroUees  of 
ather  payers.  We  believe  that  the 
irovision  is  appropriate  and  is 
enforceable  by  MCOs,  PIHPs,  and 
PAHPs  through  their  contracts  with 
providers.  Access  can  be  monitored  by 
the  State  or  the  MCO,  PIHP,  or  PAHP  by 
reviewing  patient  appointments  or  by 
monitoring  enrollee  grievances.  The 
commenter  who  stated  that  States  do 
not  track  providers'  hours  of  operation 
if  they  do  not  treat  Medicaid  patients 
misunderstood  the  provision.  It  applies 
only  to  providers  in  Medicaid  managed 
care  networks.  For  those  providers  who 
serve  only  Medicaid  patients,  we  set  the 
hours  of  operation  for  FFS  Medicaid 
jatients  as  the  standard  that  must  also 
K  applied  to  managed  care  enroUees. 

Comment:  One  commenter  suggested 
Jiat  proposed  §  438.204(b)(3)  should  not 
require  States  to  "continuously" 
nonitor  hours  of  operation,  as  this 
■epresents  an  increased  burden  on 
States.  Rather  the  regulation  should 
require  that  States  monitor  for  this 
requirement  "regularly". 
I   Response:  We  agree  that  the  use  of  the 
term  "continuously"  may  be  confusing 
and  that  "regularly"  better  conveys  our 
intent.  We  have  revised  §  438.204(b)(3) 
pf  the  regulation  to  reflect  this  change. 
I    Comment:  Many  commenters  said 
that  the  requirement  that  MCOs 
participate  in  States'  efforts  to  promote 
the  delivery  of  care  in  a  culturally 
competent  manner  is  not  sufficient. 
They  believe  that  systems  of  care  must 
be  designed  to  be  respectful  of  and 
responsive  to  cultural  and  linguistic 
needs  in  order  to  provide  equal  access 
to  quality  health  care.  Failure  to  provide 
information  about  treatment  options  in 
a  cultiu-ally  sensitive  way  could  affect 
patient  compliance,  lead  to  declines  in 
the  patient's  health,  and  escalate  costs. 

Response:  We  agree  that  health  care 
needs  to  be  delivered  in  a  culturally 
competent  manner  for  it  to  be  most 
effective.  However,  in  the  final 
regulation  we  have  retained  the 
provision  of  the  proposed  rule,  that 
MCOs,  PIHPs.  and  PAHPs  participate  in 
State  efforts  to  promote  the  delivery  of 


care  in  a  culturally  competent  manner, 
because  we  believe  that  it  is  through 
this  requirement  that  MCOs,  PIHPs.  and 
PAHPs,  will  gain  the  knowledge  and 
experience  to  provide  culturally 
competent  care. 

Comment:  Several  commenters 
supported  the  approach  taken  in  the 
NPRM  regarding  cultiual  competency 
and  believe  that  the  State  is  in  the  best 
position  to  lead  initiatives  on  cultural 
competency.  This  allows  States  to 
advance  initiatives  crossing  FFS  and 
managed  care. 

Response:  We  agree  with  the 
commenters  and  have  retained  this 
provision  in  the  final  rule. 

Comment:  Many  commenters  said 
that  MCOs.  all  PHPs,  and  PCCMs  should 
be  required  to  provide  services  in  a 
culturally  competent  manner  because, 
as  recipients  of  Federal  funds,  they  are 
all  required  to  do  this. 

Response:  This  regulation  requires 
MCOs,  PIHPs,  and  PAHPs  to  participate 
in  State  efforts  to  promote  cultiual 
competency  in  order  to  comply  with  the 
requirements  of  section  1932  of  the  Act. 
It  does  not  address  requirements  of 
other  statutes  that  might  also  apply. 

Comment:  One  commenter  objected  to 
the  Medicaid  rule  having  what  he 
viewed  as  weaker  requirements  relating 
to  cultural  competency  than  the 
Medicare+Choice  rule.  He  noted  that  in 
the  preamble  to  that  rule  CMS  stated 
that  the  M+C  provisions  are  consistent 
with  title  VI  of  the  Civil  Rights  Act. 
recommendations  from  the  President's 
Race  Initiative,  and  the  President's 
Advisory  Commission  on  Consumer 
Protection  and  Quality  in  the  Health 
Care  Industry. 

Response:  Medicaid  is  a  State/Federal 
program  and  States  retain  responsibility 
for  much  of  the  program  and  operational 
policy  of  their  programs.  We  believe 
that  States  can  best  decide  how  to 
advance  cultural  competency  in  their 
managed  care  programs.  We  are  working 
with  the  Medicare  program  to  develop 
tools  for  managed  care  organizations  to 
use  to  improve  the  delivery  of  culturally 
competent  health  care.  When  these  tools 
are  available,  we  will  share  them  with 
States  so  that  they  can  use  them  at  their 
option. 

Comment:  One  commenter  suggested 
that  the  new  standards  developed  by  the 
Office  of  Minority  Health  (National 
Standards  on  Culturally  and 
Linguistically  Appropriate  Services)  be 
referenced  as  a  more  detailed  document 
that  clarifies  the  regulatory  provision. 

Response:  We  agree  that  these 
guidelines  are  a  valuable  tool  and  we 
encourage  States  to  review  them  and 
consider  their  use. 


Comment:  Many  conunenters 
suggested  the  addition  of  a  provision  to 
prohibit  discrimination  by  providers 
toward  Medicaid  enroUees.  One 
commenter  noted  that  the  President's 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry 
opposed  discrimination  on  the  basis  of 
source  of  payment. 

Response:  We  have  decided  not  to 
include  a  provision  in  the  regulation  to 
prohibit  providers  from  discriminating 
against  Medicaid  enroUees.  We  do  not 
believe  that  this  provision  is  needed  in 
this  regulation.  States  remain 
responsible  for  ensuring  Medicaid 
enroUees  adequate  access  to  providers 
and  are  in  the  best  position  to  choose 
the  mechanisms  they  believe  will  be 
effective  to  ensure  this  result.  We  also 
have  a  provision  in  the  regulation  that 
requires  that  network  providers  offer 
Medicaid  enroUees  the  same  hours  of 
operation  offered  to  commercial 
enroUees.  We  believe  that  this 
requirement  will  help  ensure  equal 
access  for  Medicaid  enroUees  to 
providers. 

Comment:  Many  commenters 
recommended  inclusion  of  a  provision 
to  require  States  that  limit  freedom  of 
choice  to  comply  with  the  requirements 
of  §438.52. 

Response:  The  requirements  related  to 
freedom  of  choice  at  §438.52  apply  in 
accordance  with  the  provisions  of  that 
section.  It  is  unnecessary  to  reiterate  or 
•cross  reference  those  requirements  in 
this  section. 

5.  Assurances  of  Adequate  Capacity  and 
Services  (Proposed  §438.207) 

Under  the  authority  of  section 
1932(b)(5)  of  the  Act,  proposed 
§  438.207(a)  required  that  the  MCO  and 
PIHP  provide  the  State  with  adequate 
assurances  that  the  MCO  or  PIHP  has 
the  capacity  to  serve  the  expected 
enrollment  in  the  service  area.  Proposed 
§  438.207(b)  required  that 
documentation  submitted  to  the  State 
must  be  in  a  format  set  by  the  State  and 
acceptable  to  CMS  and  must 
demonstrate  that  the  MCO  or  PIHP 
offers  an  appropriate  range  of  services, 
including  preventative  services,  primary 
care  services,  and  specialty  services. 
The  MCO  and  PIHP  was  also  required 
to  document  that  it  maintains  a  network 
of  providers  sufficient  in  number,  mix, 
and  geographic  distribution. 

Section  §  438.207(c)  specified  when 
documentation  must  be  provided 
including  (1)  at  the  time  the  MCO  or 
PIHP  enters  into  a  contract  with  the 
State,  and  (2)  whenever  there  has  been 
a  significant  change  in  the  MCO's  or 
PIHP's  operations  that  would  affect 
adequate  capacity  and  services  such  as 
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changes  in  services  provided,  benefits, 
geographic  service  areas,  payments,  or 
enrollment  of  a  new  population. 

Comment:  One  commenter 
recommended  that  this  section  apply  to 
dental  plans. 

Response:  We  agree  that  it  is 
important  for  PAHPs,  including  dental 
plans,  as  well  as  MCOs  and  PIHPs  to 
have  adequate  provider  networks  and  to 
provide  the  State  with  assiuances  as  to 
the  adequacy  of  their  networks. 
Therefore,  in  the  final  rule,  we  extend 
the  provisions  of  this  section  to  PAHPs. 
We  note  that  the  provider  network  for 
PIHPs  and  PAHPs  need  only  include 
provider  types  necessary  to  provide  the 
services  included  in  their  contracts. 

Comment:  One  commenter  stated  that 
MCOs  and  PIHPs  need  to  contract  with 
the  appropriate  niunber  and  mix  of 
pediatric-trained  specialists  and  tertiary 
care  centers  for  children  in  order  to 
ensure  that  they  have  adequate  capacity 
to  serve  their  expected  enrollment.  If  a 
plan  fails  to  contract  with  an  adequate 
number  pf  these  providers,  the  plan 
should  be  required  to  provide  tnese 
services  out  of  network  at  no  additional 
cost. 

Response:  As  we  stated  earlier  in  this 
preamble,  we  have  chosen  not  to  specify 
types  of  specialists  or  other  providers 
that  health  plans  must  contract  with  in 
order  to  meet  the  requirements  of  the 
regulation.  Rather,  in  §  438.206(b)(1),  we 
retain  the  general  requirement  that 
provider  networks  must  be  adequate  to 
provide  adequate  access  to  all  services 
covered  under  the  contract.  In 
§  438.206(b)(4),  we  provide  that 
necessary  medical  services  not  available 
within  the  network,  must  be  covered  by 
the  MCO,  PIHP,  or  PAHP  out  of 
network. 

Comment:  One  commenter  suggested 
that  this  provision  be  revised  to  require 
the  State  to  ensure,  through  its 
contracts,  that  MCOs  provide  a  full 
range  of  psychiatric  services  and  have  a 
sufficient  number  of  psychiatrists 
participating  in  the  plan. 

Response:  As  stated  above,  in  the  final 
rule  we  are  not  specifying  specific 
provider  types  needed  by  MCOs,  PIHPs, 
and  PAHPs,  but  rather  providing  a 
general  requirement  that  the  networks 
be  sufficient  to  provide  adequate  access 
to  covered  services  to  all  enrollees. 

Comment:  One  commenter  disagreed 
with  CMS'  decision  to  interpret 
"adequate  assurances"  to  require 
extensive  documentation  suggested  in 
the  preamble.  The  commenter  believes 
that  extensive  and  detailed  data  are 
often  of  little  use  in  determining  the 
adequacy  of  the  provider  network  and 
that  network  deficiencies  are  often 
foimd  when  an  enrollee  changes 


primary  care  physicians,  calls  enrollee 
services,  or  files  a  grievance. 

Response:  We  continue  to  believe  that 
it  is  necessary  and  appropriate  for  the 
regulation  to  require  that  each  MCO, 
PIHP,  and  PAHP  document  that  it  has 
adequate  provider  capacity  to  provide 
necessary  medical  services.'The  heading 
for  section  1932(b)(5)  of  the  Act  is 
"Demonstration  of  Adequate  Capacity 
and  Services."  We  believe  that  the 
MCO,  PIHP  or  PAHP  cannot 
demonstrate  that  it  has  the  capacity  to 
serve  its  expected  enrollment  without 
providing  dociunentation.  In  addition, 
we  require  that  the  State  have 
documentation  to  support  its 
certification  to  the  Secretary  under 
§  438.207(d).  This  documentation  is 
required  prospectively  to  avoid 
problems  that  may  otherwise  not  be 
detected  until  an  enrollee  complains  or 
takes  other  steps  to  address  a  situation 
caused  by  the  lack  of  an  adequate 
provider  network. 

Comment:  Many  commenters  objected 
to  the  omission  of  a  provision  to  require 
MCOs  and  PIHPs  to  have  in  place 
policies  and  procedures  to  respond  to 
situations  in  which  there  is  an 
unanticipated  need  for  providers  with 
particular  types  of  expertise  or  an 
unanticipated  limitation  on  the 
availability  of  such  providers.  The 
commenters  believe  that  such  a 
provision  is  necessary  to  meet  the 
statutory  requirement  for  a  quality 
strategy  that  includes  access  standards 
to  ensure  that  covered  services  are 
available  within  reasonable  timeframes 
and  in  a  manner  that  ensures  continuity 
of  care  and  adequate  primary  care  and 
specialty  care.  Another  conunenter 
supported  the  omission  of  such  a 
provision. 

Response:  We  have  not  included  a 
provision  in  the  final  rule  to  require 
MCOs.  PIHPs.  and  PAHPs  to  have 
policies  and  procedures  in  place  to 
respond  to  situations  in  which  there  is 
an  unanticipated  need  for  providers  or 
a  limitation  on  the  availability  of 
needed  providers.  We  again  rely  on  the 
requirement  in  §438. 206(b)(1)  and 
§  438.206(b)(4)  that  MCOs,  PIHPs.  and 
PAHPs  must  have  adequate  provider 
networks  or,  if  the  MCO,  PIHP.  or  PAHP 
is  unable  to  provide  them,  must 
adequately  and  timely  provide  these 
services  out  of  network. 

6.  Coordination  and  Continuity  of  Care 
(Proposed  §  438.208) 

Proposed  §  438.208  contained 
provisions  specifying  how  the  care  of 
Medicaid  beneficiaries  enrolled  in 
MCOs  and  PIHPs  is  to  be  provided  in 
order  to  promote  coordination  and 
continuity  of  care,  especially  with 


respect  to  individuals  with  special 
health  care  needs.  In  proposed 
paragraph  (a)  we  allowed  for  two 
exceptions  to  some  of  these 
coordination  and  continuity  of  care 
provisions.  In  the  first  instance, 
provisions  pertaining  to  some  screening, 
assessment  and  primary  care 
requirements  would  apply  to  PIHPs  as 
the  state  determines  appropriate,  based 
on  the  scope  of  the  PIHP's  contracted 
services  and  the  way  the  state  has 
organized  the  delivery  of  managed  care 
services.  In  the  second  instance,  for 
Medicaid-contracting  MCOs  that  serve 
certain  Medicaid  enrollees  also  enrolled 
in  Medicare+Choice  plans  and  receiving 
Medicare  benefits,  the  State  similarly 
determines,  based  on  the  services  it 
requires  the  MCO  to  furnish  to  dually 
eligible  enrollees,  the  extent  to  which 
the  MCO  must  meet  certain  screening, 
assessment,  referral,  treatment  planning, 
primary  care  and  care  coordination 
requirements.  In  proposed  paragraph  (b) 
we  put  forth  requirements  for  the  state 
Medicaid  agency  to  identify  certain 
enrollees  with  special  health  care  needs 
and  to  further  identify  these  eruollees  to 
its  enrollment  broker,  if  applicable,  and 
contracting  MCOs  and  PIHPs.  In 
proposed  paragraph  (c)  we  specified 
requirements  for  the  screening  and 
assessment  of  individuals  with  special 
health  care  needs.  In  proposed 
paragraph  (d)  we  specified  requirements 
for  referrals  and  treatment  plans  for 
MCO  and  PIHP  enrollees  determined  to 
have  ongoing  special  conditions  that 
require  a  course  of  treatment  or  regular 
care  monitoring.  These  requirements 
addressed  access  to  specialists  and  the 
development  of  treatment  plans.  In 
proposed  paragraph  (e)  we  specified 
requirements  pertaining  to  MCO  and 
PIHP  care  coordination  programs, 
including  requirements  that  these 
programs:  provide  each  enroUee  with  an 
ongoing  sotuce  of  primary  care, 
coordinate  each  enrollee's  health  care 
services,  appropriately  share  with  other 
MCOs  and  PIHPs  the  results  of  any 
screeningsor  assessments  in  order  to 
prevent  unnecessary  burden  on  the 
eiut)llee,  and  protect  eiuoUee  privacy 
and  confidentiality. 

One  commenter  heartily  endorsed 
§  438.208  of  the  proposed  rule  and 
tu^ed  CMS  to  preserve  it  in  the  final 
rule  and  monitor  for  compliance  with  it. 
However,  many  other  commenters 
recommended  that  this  section  of  the 
regulation  include  more  specific  or 
stronger  requirements  for  States  and 
managed  care  entities,  particularly  with 
respect  to  the  care  of  individuals  with 
special  health  care  needs.  Most 
commenters  offered  specific 


Federal  Register / Vol.  67,  No.  115 /Friday,  June  14.  2002 /Rules  and  Regulations  41041 


recommendations  for  changing  this 
section  of  the  regulation.  We  agree  with 
these  comments  and  have  revised 
§438.208  as  discussed  below,  in 
response  to  these  comments. 

Identification  of  "At  Risk"  Individuals 


Comment:  Many  commenters 
reconunended  that  we  require  States  to 
identify  individuals  "at  risk"  of  having 
special  health  care  needs.  Many  of  these 
commenters  identified  these  individuals 
as:  children  and  adults  who  receive  SSI 
benefits;  children  in  foster  care; 
enrollees  over  the  age  of  65;  eiuoUees  in 
relevant,  state-established,  risk-adjusted, 
higher-cost  payment  categories;  and  any 
other  category  of  recipients  identified  by 
CMS.  A  few  commenters  recommended 
that  we  allow  States  to  use  additional 
State-identified  categories  of  people 
who  are  "at  risk"  for  having  special 
health  care  needs.  One  commenter 
stated  that  children  under  age  2  and 
pregnant  women  should  be  identified  as 
being  "at  risk"  of  having  special  health 
care  needs.  Another  conunenter  stated 
that  children  enrolled  in  a  State's  Title 
V  program  for  children  with  special 
health  care  needs  should  be  included  in 
a  regulatory  definition  of  persons  "at 
risk"  of  having  special  health  care 
needs. 

Response:  The  proposed  rule  at 
§  438.208(b)  required  States  to  identify 
individuals  "with"  (as  opposed  to 
individuals  "at  risk  of  having")  special 
health  care  needs.  For  several  reasons, 
we  believe  it  is  appropriate  to  retain  this 
distinction  in  this  final  rule,  and  not 
additionally  require  States  to  identify 
individuals  "at  risk  of  having"  special 
health  care  needs.  First,  States  already 
well  appreciate  the  increased  risk  that 
certain  populations  (for  example, 
children  and  adults  who  receive  SSI 
benefits;  children  in  foster  care; 
enrollees  over  the  age  of  65;  and 
enrollees  in  relevant,  state-established, 
risk-adjusted,  higher-cost  payment 
categories)  have,  for  needing  special 
services  or  high  levels  of  service.  States 
can  also  readily  identify  these 
individuals.  We  do  not  believe  that 
regulations  are  necessary  to  call  States' 
attention  to  these  individuals  or  that 
States  need  encouragement  or  assistance 
in  identifying  these  individuals.  To 
additionally  require  States  to  create  a 
new  administrative  mechanism  in  order 
to  categorize  as  "at-risk"  those 
individuals  who  are  already  well-known 
to  State  Medicaid  agencies  and  can  be 
easily  identified,  would  dilute  the 
attention  paid  to  individuals  who 
actually  have  special  health  care  needs. 
Instead,  in  §  438.208(c)  of  this  final 
regulation  we  require  States  to  focus 
their  attention  more  closely  on 


identifying  individuals  who  actually 
have  special  health  care  needs.  Second, 
the  concept  of  "at  risk"  of  having 
special  health  care  needs  (beyond  the 
categorical  groups  discussed  above)  is 
widely  recognized  as  difficult  to  put 
into  operation.  Well-known  researchers 
•  in  this  field  have  explicitly  declined  to 
address  the  concept  of  "at  risk"  when 
developing  screening  tools  to  identify 
children  and  adults  with  special  health 
care  needs.  Because  the  science  in  this 
area  is  still  elementary,  we  believe  it  is 
premature  to  ask  States  to  implement 
this  concept  at  this  time.  Finally,  we 
note  that  commenters  did  not  agree 
among  themselves  on  which 
populations  should  be  included  in  a 
category  of  "at  risk  of  having"  special 
health  care  needs.  For  these  reasons,  in 
this  final  rule  we  do  not  require  States 
to  identify  individuals  "at  risk"  of 
having  special  health  care  needs. 

Definition  of  Individuals  With  Special 
Health  Care  Needs 

Comment:  Many  conunenters 
recommended  that  proposed 
§  438.208(b)  should  specify  certain 
groups  of  individuals  as  "having" 
special  health  care  needs.  Many  of  the 
recommended  groups  were  identical  to 
the  groups  identified  by  other 
commenters  as  individuals  who  should 
be  considered  "at  risk"  of  having  special 
health  care  needs.  Specifically,  the 
following  groups  were  recommended  by 
many  commenters:  children  and  adults 
who  are  receiving  SSI  benefits;  children 
in  foster  care;  enrollees  over  the  age  of 
65:  enrollees  in  relevant,  state- 
established,  risk-adjusted,  higher-cost 
payment  categories;  and  any  other 
category  of  recipients  identified  by 
CMS.  Many  commenters  also  identified 
children  under  age  2  and  other  enrollees 
known  by  the  State  to  be  pregnant  or 
having  other  special  health  care  needs 
as  categories  of  persons  requiring 
special  attention  and  about  whom  the 
State  should  notify  the  MCO/PIHP  of 
their  having  a  special  health  care  need. 

Other  commenters  stated  that 
proposed  §  438.208(b)  should  specify  a 
threshold  or  minimum  definition  of 
persons  with  special  health  care  needs. 
One  commenter  stated  that  the 
definition  should  be  as  follows. 
"Individuals  with  special  health  care 
needs  include  adults  and  children  who 
daily  face  physical,  mental,  or 
environmental  challenges  that  place  at 
risk  their  health  and  ability  to  hilly 
function  in  society  (for  example, 
individuals  with  mental  retardation  or 
serious  chronic  illnesses,  pregnant 
women,  children  under  the  age  of  7. 
children  in  foster  care  or  out-of-home 
placement,  and  individuals  over  age 


65)."  Other  commenters  stated  that 
children  with  special  health  care  needs 
should  be  defined  consistent  with  the 
Department's  Maternal  and  Child  Health 
Bureau's  definition  which  reads, 
"Children  with  special  health  care 
needs  are  those  who  have  or  are  at 
elevated  risk  for  chronic  physical, 
developmental,  behavioral,  or  emotional 
conditions  and  who  also  require  health 
and  related  services  of  a  type  or  amount 
not  usually  required  by  children." 

In  contrast,  several  commenters 
expressed  support  for  allowing  States  to 
define  which  populations  need  to  be 
identified  and  how  to  identify  them. 
One  commenter  asked  us  to  confirm  that 
the  proposed  rule  would  allow  States 
the  flexibility  to  define  "individuals 
with  special  health  care  needs."" 
Another  commenter  stated  that  the 
requirement  for  States  to  identify 
enrollees  with  special  health  care  needs 
and  identify  these  enrollees  to  its 
enrollment  broker  (if  applicable)  and 
MCOs  should  be  eliminated.  The 
commenter  stated  that  this  requirement 
is  neither  feasible  nor  practical  because 
(1)  the  State  does  not  have  a  mechanism 
to  identify  persons  with  special  health 
care  needs — other  than  individuals  who 
receive  SSI;  (2)  enrollees  may  not 
choose  to  reveal  information  about  their 
health,  which  should  be  held  between 
the  enrollee  and  his  or  her  provider,  and 
possibly  the  health  plans;  and  (3)  the 
appropriate  mechanism  for  identifying  a 
person  with  a  special  health  care  need 
is  through  an  assessment  which  is 
required  elsewhere  in  the  regulation. 

Response:  In  our  report  to  the 
Congress.  Safeguards  for  Individuals 
with  Special  Health  Care  Needs 
Enrolled  in  Medicaid  Managed  Care, 
dated  November  6,  2000.  we  identified, 
"the  presence  or  increased  risk  of 
disability."  as  a  shared  characteristic  of 
populations  with  special  health  care 
needs.  We  identified  6  populations  as 
examples  of  groups  that  had  an 
increased  prevalence  or  risk  of 
disability:  (1)  Children  with  special 
health  care  needs;  (2)  children  in  foster 
care;  (3)  individuals  with  serious  and 
persistent  mental  illness  and/or 
substance  abuse;  (4)  individuals  who  are 
homeless;  (5)  older  adults  with 
disabilities;  and  (6)  non-elderly  adults 
who  are  disabled  or  chronically  ill  with 
physical  or  mental  disabilities. 
However,  this  same  report,  while  calling 
these  groups  to  the  attention  of  States, 
recognized  the  difficulty  that  States  face 
in  identifying  not  just  population 
groups  that  have  an  increased 
prevalence  or  risk  of  disability,  but  in 
identifying  individuals  who  actually 
have  a  special  health  care  need.  Because 
of  this,  we  entered  into  a  contract  with 
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the  Foundation  for  Accountability 
(FACCT)  to  produce  a  reference  manusil 
for  State  Medicaid  agencies  and  other 
interested  parties.  The  manual  will 
present  and  discuss  reliable  and  valid 
approaches  to  identifying  individuals 
who  have  special  health  care  needs.  In 
addition,  we  asked  FACCT  to  develop  a 
new  screening  tool  that  can  be  used  to 
help  identify  adults  with  special  health 
care  needs.  This  adult  screener  has  now 
been  developed  and  tested.  It,  along 
with  other  valid  and  reliable  approaches 
to  identifying  adults  and  children  with 
special  health  care  needs,  will  be 
included  in  the  reference  manual  for 
States.  Because  this  research  conducted 
for  us  by  FACCT  has  dociunented  that 
there  are  different  ways  (with  varying 
degrees  of  sensitivity,  specificity,  and 
resource  implications)  to  identify 
individuals  with  special  health  care 
needs,  we  do  not  believe  it  appropriate 
to  require  one  approach,  and  thereby 
one  definition.  Rather,  we  encourage 
States  to  review  these  different 
approaches,  in  conjunction  with 
beneficiaries  and  stakeholders,  as  a  part 
of  their  State  quality  strategy  developed 
under  §438.204,  and  select  the 
approach  or  approaches  to  identifying 
individuals  with  special  health  care 
needs  that  best  complements  the  design 
of  the  State's  Medicaid  program  and 
managed  care  initiatives. 

Comment:  Many  commenters 
recommended  that  States  also  be 
required  to  identify  enrollees  with 
special  health  care  needs  to  FAHPs  and 
PCCMs. 

Response:  We  agree  with  the 
commenters  and  we  have  revised 
§  438.208(c)  to  include  PAHPs. 
However,  we  have  not  applied  these 
provisions  to  PCCMs  because,  as  noted 
elsewhere  in  this  preamble,  the 
statutory  provisions  of  the  BBA,  which 
authorized  these  quality  requirements, 
apply  only  to  prepaid,  capitated  forms 
of  managed  care. 

Screening  and  Assessment 

Comment:  Many  commenters 
expressed  confusion  over  the  use  of  the 
words  "screening"  and  "assessment"  in 
§  438.208(c)  of  the  proposed  rule.  One 
commenter  erroneously  stated  that  the 
provisions  for  screening  and  assessment 
of  special  needs  individuals  were  not 
contained  in  the  proposed  regulation. 
Many  commenters  stated  that  the 
proposed  rule  did  not  differentiate 
between  the  words,  "screening"  and 
"assessment."  One  commenter  urged  us 
to  specify  that  an  initial  screen  must  be 
sufficient  to  identify  individuals  with 
special  health  care  needs  and  facilities 
that  can  meet  those  needs,  and  that  a 
health  assessment  must  be 


comprehensive  and  include  a  physical 
examination. 

Response:  We  agree  that  the  proposed 
rule  provisions  at  §§  438.208(b)  and  (c) 
respectively  calling  for  "State 
responsibility  to  identify  certain 
enrollees  with  special  health  care 
needs,"  and  "Screening  and 
assessment"  are  confusing,  in  part 
because  of  some  redundancy.  The 
proposed  rule  intended  to  convey  that 
identification  of  individuals  with 
special  health  care  needs  should  be 
accomplished  through  some  form  of 
screening.  Therefore,  we  have  revised 
§  438.208(c)  and  replaced  the  word 
"screening"  with  the  words, 
"mechanisms  to  identify."  This  change 
is  supported  by  information  from 
several  experts  in  screening  who 
reminded  us  that  screening  tools  by 
their  very  nature  are  not  perfect,  and 
that  subsequent  follow-up  through  a 
more  intensive  assessment  is  needed  in 
order  to  better  determine  if  an 
individual's  special  health  care  needs 
actually  require  a  course  of  therapy  or 
monitoring.  We  also  made  other  changes 
to  the  organization  of  this  section  in 
order  to  better  distinguish  the 
identification  activity  from  the 
assessment  function. 

However,  we  did  not,  as  requested  by 
one  commenter,  specify  that  an  initial 
screen  (identification  mechanism)  must 
be  sufficient  to  identify  facilities  that 
can  meet  an  individual's  special  needs. 
We  believe  that  determining  appropriate 
facilities,  when  care  in  a  facility  is 
needed,  shoidd  not  be  based  on  the 
results  of  a  screen  or  identification 
mechanism,  but  upon  an  assessment 
and  ongoing  communication  between 
the  patient  and  his  or  her  health  care 
provider(s).  We  further  did  not 
explicitly  state  in  §  438.208(c)(2)  that 
the  enrollee's  health  assessment  must  be 
comprehensive  because  we  believe  that 
"comprehensive"  is  subject  to  varying 
interpretations,  and  therefore  is  not 
readily  able  to  be  reliably  monitored  or 
consistently  enforced  by  CMS.  Further, 
the  provisions  in  §  438.208(c)(2)  already 
require  assessments  to  "identify  any 
ongoing  special  conditions  of  the 
enrollee  that  require  a  course  of 
treatment  or  regular  care  monitoring" 
and  that  the  assessment  mechanisms 
must  use  appropriate  health  care 
professionals.  We  also  have  not  required 
that  the  assessment  include  a  physical 
examination,  because  we  believe  that  for 
some  individuals,  a  coinse  of  treatment 
or  regular  care  monitoring  might  be 
determined  to  be  unnecessary  without  a 
physical  examination.  We  therefore 
defer  to  States  to  set  further  standards 
for  assessment,  noting  that  these 
standards  for  identification  and 


assessment  are  included  as  part  of  a 
State's  quality  strategies  under 
§438.204.  Therefore,  any  State 
standards  for  assessment  will  be 
developed  with  the  input  of  Medicaid 
beneficiaries  and  other  stakeholders.  We 
believe  that  any  greater  specificity  in 
requirements  pertaining  to  assessments 
should  be  developed  as  a  part  of  this 
process. 

Comment:  One  commenter  stated  that 
proposed  §  438.208(c)  failed  to  quantify 
what  will  be  substantial  burden 
associated  with  the  requirements  for 
screening  and  assessment. 

Response:  It  would  be  very  difficult  to 
more  accinately  quantify  the  overall 
impact  and  burden  of  this  provision  of 
the  regulation  because  of  the  variation 
in  State  programs  and  how  States  will 
choose  to  implement  these  provisions. 
In  §  438.208(c)  of  the  final  rule  we  have 
retained  State  flexibility  in 
identification,  assessment,  treatment 
planning  for  individuals  with  special 
health  care  needs,  and  with  respect  to 
how  provisions  will  be  applied  to 
MCOs,  PIHPs,  and  PAHPs  that  serve 
dually  eligible  enrollees.  Because  of  our 
desire  to  allow  States  to  have  this 
flexibility,  and  the  variations  in  practice 
that  currently  exist  within  the  managed 
care  industry,  it  is  not  possible  to  more 
accurately  quantify  the  burden  of  these 
provisions. 

Comment:  One  commenter  stated  that 
it  could  not  comply  with  the 
requirement  stated  in  the  preamble  to 
proposed  §438.208  that  in  instances 
when  an  MCO  is  not  able  to  meet 
requirements  for  screening  or 
assessment  for  an  individual  enrollee, 
because,  for  example,  it  is  not  possible 
to  contact  the  enrollee  or  the  enrollee 
refused  to  respond  to  the  MCO,  that  the 
MCO  ensure  that  the  reason  why  the 
enrollee  could  not  be  screened  or 
assessed  be  documented  in  the 
enrollee's  medical  record.  The 
commenter  stated  that  it  does  not  own 
its  contracted  providers  and  does  not 
have  the  ability  to  enforce  the 
requirement. 

Response:  We  disagree  with  the 
commenter.  We  believe  that  MCOs  can 
include  this  as  a  requirement  in  their 
written  agreements  with  participating 
providers.  However,  the  commenter  is 
incorrect  in  indicating  that  we  have 
required  this  in  the  preamble.  Rather, 
the  preamble  states  that  an  MCO  or 
PIHP  "should"  take  steps  to  ensure  that 
this  information  is  documented. 

Identification 

Comment:  One  commenter  asked  us 
to  clarify  CMS's  goal  with  respect  to 
individuals  with  special  health  care 
needs  given  the  commenter's 
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observation  that  these  individuals  will 
have  great  variability  in  the  coverage 
and  care  they  will  receive  between 
States.  One  commenter  stated  that 
§  438.208(b)  of  the  proposed  rules  did 
not  emphasize  clearly  the  importance  of 
identifying  all  persons  with  special 
health  care  needs.  A  few  commenters 
expressed  concern  that  the  proposed 
rule  did  not  contain  provisions  that 
would  require  the  State  to  have  a 
strategy  to  identify  enrollees  with 
special  health  care  needs.  One 
commenter  stated  that  the  regulation 
does  not  contain  requirements  that 
MCOs  have  procedures  in  place  to 
identify  individual  eiirollees  with 
serious  and  multiple  medical 
conditions,  "whether  they  be  physical- 
health,  mental  health,  or  substance- 
abuse  related  in  nature."  The 
commenter  maintained  that  CMS  must 
include  these  provisions.  A  few 
commenters  stated  their  support  for  a 
requirement  that  MCOs  must  screen  all 
enrollees  to  detect  special  health  care 
needs.  A  few  commenters  also  stated 
that  each  MCO  and  PHP  should  be 
required  to  implement  a  mechanism  to 
identify  enrollees  who  develop  special 
health  care  needs  after  they  enroll  in  the 
MCO  or  PIHP.  One  commenter  asked  if 
CMS  would  be  monitoring  States  with 
respect  to  the  requirement  in 
§  438.208(b)  pertaining  to  State's 
responsibility  to  identify  certain 
enrollees  with  special  health  care  needs, 
and  if  so,  if  the  monitoring  will  use  a 
tool  that  has  been  developed  for  CMS  by 
FACCT. 

Response:  We  have  revised 
§  438.208(c)(1)  and  (c)(2)  to  clarify  our 
goals  with  respect  to  individuals  with 
special  health  care  needs  and  emphasize 
the  importance  of  identifying  the 
individuals.  We  did  not,  as  one 
commenter  directed,  require  MCOs  to 
have  procedures  in  place  to  identify 
individual  enrollees  with  serious  and 
multiple  medical  conditions,  "whether 
they  be  physical-health,  mental  health, 
or  substance-abuse  related  in  nature," 
because  we  believe  that  the  State  should 
be  the  one  to  consider  the  issues  as  it 
develops  its  mechanism  to  identify 
individuals  with  special  health  care 
needs,  as  part  of  its  quality  strategy,  and 
with  the  input  of  Medicaid  recipients 
and  other  stakeholders.  In  our  revisions, 
we  also  did  not  require  each  MCO  and 
PIHP  to  implement  a  mechanism  to 
identify  enrollees  who  develop  special 
health  care  needs  after  they  enroll  in  the 
MCO  or  PIHP.  We  believe  that  the 
extent  to  which  this  should  occur 
should  be  considered  by  the  States  in 
the  context  of  the  States'  overall  strategy 
and  mechanism  for  identifying 


individuals  with  special  health  care 
needs.  Finally,  we  affirm  that  CMS  will 
be  monitoring  States  with  respect  to  the 
requirement  to  identify  enrollees  with 
special  health  care  needs.  However,  we 
note  that  the  tool  that  has  been 
developed  for  CMS  by  FACCT  is  a 
screening  tool,  not  a  monitoring  tool. 
Additionally,  it  is  one  of  several 
screening  tools  that  will  be  shared  with 
States  for  their  discretionary  use. 
Therefore,  the  FACCT  tool  is  not  likely 
to  be  used  by  CMS  for  monitoring 
activities. 

Assessment 

Comment:  One  commenter  stated  that 
the  proposed  rule  does  not  contain 
provisions  that  MCOs  assess  the 
condition  of  individual  enrollees  with 
serious  and  multiple  medical 
conditions.  The  commenter  maintained 
that  CMS  must  include  these  provisions. 
Another  conunenter  stated  that  the 
regulation  should  specify  groups  of 
beneficiaries  for  whom  special  health 
assessments  should  be  required  so  that 
there  will  not  be  significant  variation  in 
access  and  quality  of  care  among  the 
various  state  Medicaid  programs.  In 
contrast,  other  commenters  expressed 
support  for  the  provisions  of  the 
regulation  pertaining  to  assessment  of 
people  with  special  health  care  needs 
and  for  allowing  states  and  plans  to 
develop  timelines  and  procedures  that 
meet  the  needs  of  their  enrolled 
population.  Still  other  commenters 
further  expressed  support  for  allowing 
States  to  determine  how  to  assess 
individuals  with  special  health  care 
needs. 

Response:  The  final  regulation 
contains  requirements  that  MCOs  (and 
also  PIHPs  and  PAHPs  at  the  discretion 
of  the  State)  assess  individual  enrollees 
with  special  health  care  needs.  We 
believe  that  individuals  with  "serious 
and  multiple  medical  conditions"  are 
included  in  the  concept  of  special 
health  care  needs,  and  intend  that 
States'  mechanisms  to  identify 
individuals  with  special  health  care 
needs  will  identify  individuals  with 
serious  and  multiple  medical 
conditions.  However,  in  §  438.208(c)(1) 
we  allow  States  the  discretion  of 
determining  how  to  identify  individuals 
with  special  health  care  needs,  and 
therefore  how  to  implement  this 
concept.  Consistent  with  this  position, 
we  do'  not  believe  that  we  should 
specify  groups  of  beneficiaries  for  whom 
special  health  assessments  should  be 
required. 

Initial  Assessments 

Comment:  One  commenter  expressed 
concern  that  the  proposed  regulation 


does  not  require  MCOs  or  PHPs  to 
conduct  initial  assessments  of  all  new 
Medicaid  enrollees,  noting  that 
Medicare+Choice  plans  are  required  to 
conduct  the  assessments. 

Response:  We  used  the  term  "initial 
assessment"  in  a  Medicaid  proposed 
rule  published  on  September  29,  1998 
(63  FR  52022)  to  implement  these  same 
statutory  provisions.  Since  that  time,  we 
have  received  niunerous  and  ongoing 
comments  that  the  purpose  and  scope  of 
an  "initial"  assessment  has  not  been 
well  understood.  The  words  "initial 
assessment"  do  not  appear  in 
widespread  use  in  the  private  sector  or 
in  health  services  research  or  policy 
studies.  We  have  attempted  to  address 
this  problem  in  subsequent  versions  of 
the  regulation,  and  in  §  438.208(c)(1) 
and  (c)(2)  of  this  final  regulation,  by 
dropping  the  terminology  "initial 
assessment"  and  separating  out  what  we 
believe  are  the  two  essential  activities; 
that  is,  identifying  individuals  who 
have  special  health  care  needs,  and 
assessing  their  needs.  We  do  not  believe 
it  necessary  to  further  specify  the  need 
for  primary  care  providers  operating 
under  the  auspices  of  an  MCO,  PIHP,  or 
PAHP  to  assess  the  health  of  their 
patients,  because  we  believe  this  to  be 
a  wejl-established  component  of 
primary  health  care. 

Timeframes 

Comment:  One  commenter  stated  that 
the  regulation  must  ensure  that  people 
with  identifiable  risks  for  having  special 
health  care  needs  receive  an  expedited 
review  of  their  health  care  needs.  Many 
commenters  stated  that  the  final  rules 
should  include  a  health  assessment 
soon  after  enrollment  to  identify 
pregnant  women's  health  care  needs 
and  course  of  treatment.  Many  other 
commenters  stated  that  the  regulation 
should  specify  timeframes  for  managed 
care  entities  to  screen  and  assess 
individuals  with  special  health  care 
needs,  individuals  "at  risk"  of  special 
health  care  needs,  and  other  enrollees. 
Many  of  these  commenters 
recommended  a  variety  of  specific 
timeframes  as  follows.  MCOs  and  PHPs 
should  be  required  to:  (1)  Screen 
enrollees  identified  as  "at  risk"  by  the 
State  within  30  days  of  the  enrollees 
being  so  identified;  (2)  screen  all  other 
enrollees  within  90  days  of  enrollment 
to  determine  whether  the  enrollee  is 
pregnant  or  has  a  special  health  care 
need;  (3)  for  any  screened  enrollee 
identified  as  being  pregnant  or  having 
special  health  care  needs,  provide  a 
comprehensive  health  assessment  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  but  no  later  than  30 
days  from  the  date  of  the  identification: 
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(4)  for  enroUees  identified  by  the  State 
as  being  pregnant,  or  who  have  self- 
identified  as  being  pregnant  or  having 
special  health  care  needs,  provide  a 
comprehensive  health  assessment 
within  30  days  without  needing  an 
initial  screen.  Other  commenters  stated 
that  screening  should  be  performed  on 
enrollees  identified  by  the  State  as 
having  special  health  care  needs  within 
30  days  after  having  been  so  identified 
by  the  State.  One  commenter  stated  that 
the  regulation  should  require  initial 
assessment  of  each  pregnant  woman  by 
her  MCO  as  soon  as  possible,  but  always 
within  30  days  of  enrollment.  The 
commenter  ailso  stated  that  standards  for 
individuals  with  complex  and  serious 
medical  conditions  shoidd  be  similarly 
revised.  Another  conmienter 
recommended  that  each  MCO  and  PHP 
be  required  to  make  a  best  effort  to 
screen  the  following  individuals  within 
30  days  of  their  being  identified: 
Children  and  adults  who  receive  SSI, 
children  in  Title  IV-E  foster  care, 
enrollees  over  the  age  of  65,  and 
enrollees  in  relevant,  state-established, 
risk-adjusted,  higher  cost  payment 
categories,  and  other  categories 
identified  by  CMS.  This  commenter  also 
recommended  that  each  MCO  and  PHP 
be  required  to  make  a  best  effort  to 
assess  individuals  who  are  pregnant  or 
who  have  a  special  health  care  need 
within  30  days  of  their  being  identified. 
Another  commenter  recommend  that 
disabled  children  and  adults,  foster 
children,  enrollees  over  the  age  of  65, 
pregnant  enrollees  and  infants  and 
toddlers  be  screened  by  their  MCOs 
within  30  days;  other  MCO  enrollees 
should  be  screened  within  90  days. 
Several  other  commenters,  however,  did 
not  recommend  a  specific  timeline.  One 
commenter  stated  that  timelines  shoidd 
be  specified  in  advance  by  the  State  and 
approved  in  advance  by  CMS. 

In  contrast,  one  commenter  stated  that 
proposed  §438. 208(c)  and  (d)  that 
pertain  to  assessment  and  treatment  of 
people  with  special  health  care  needs 
are  realistic  and  allow  States  and  plans 
to  develop  timelines  and  procedures 
that  meet  the  needs  of  their  enrolled 
population.  Another  commenter 
expressed  support  for  allowing  States 
the  authority  to  determine  workable 
timeframes  for  their  individual 
programs. 

Response:  We  have  carefully  reviewed 
all  the  suggestions,  and  we  do  not 
believe  it  best  for  the  Federal 
government,  rather  than  the  States,  to 
establish  timeframes  specifying  when 
all  managed  care  entities  are  to  screen 
and  assess  individuals  with  special 
health  care  needs,  individuals  "at  risk" 
of  special  health  care  needs,  and  other 


enrollees.  We  believe  that  it  would  be 
more  appropriate  and  effective  for 
screening  and  assessment  timeUnes  to 
be  established  by  the  State  agency,  in 
consultation  with  beneficiaries  and 
other  stakeholders,  taking  into 
consideration  access  and  availability 
standards  set  by  the  State,  the 
definitions  and  mechanisms  chosen  by 
the  State  agency  to  identify  individuals 
with  special  health  care  needs,  the 
character  of  the  state's  managed  care 
marketplace,  and  State  and/or  local 
standards  in  both  the  public  and  private 
marketplace.  With  respect  to  the 
comment  that  timelines  should  be 
specified  in  advance  by  the  State  and 
approved  in  advance  by  CMS,  we  note 
that  because  we  believe  that  any 
necessary  timelines  should  be 
established  by  the  State  based  on  State 
considerations,  CMS  would  not  likely 
have  more  relevant  information  than  the 
State,  on  existing  access  and  availability 
standards  set  by  the  State,  definitions 
and  mechanisms  chosen  by  the  State 
agency  to  identify  individuals  with 
special  health  care  needs,  the  character 
of  the  State's  managed  care  marketplace, 
and  State  &nd/or  local  standards  in  both 
the  public  and  private  marketplace.  We 
therefore  decline  to  require  prior 
Federal  approval  of  State  timelines. 

Treatment  Plan 

Comment:  Many  commenters 
supported  our  proposed  §  438.208(d) 
that  pertains  to  a  treatment  plan  for 
enrollees  with  special  health  care  needs, 
but  disagreed  with  the  provision  in 
§  438.208(d)(2)  that  states  that  the 
decision  is  left  to  the  discretion  of  the 
enrollees  MCO/PHP  of  whether  or  not 
an  individual  with  special  health  care 
needs  would  receive  a  treatment  plan. 
Many  commenters  further  stated  that 
the  regulation  should  indicate  the 
individuals  for  whom  health  plans  must 
develop  and  implement  treatment  plans, 
including  individuals  with  special 
health  care  needs  and  pregnant  women, 
particularly  those  pregnant  women  at 
high  risk  such  as  those  with  gestational 
diabetes  or  with  a  history  of 
miscarriages. 

Many  commenters  also  suggested  a 
number  of  additional  provisions  be 
added  to  the  requirements  for  a 
treatment  plan;  specifically,  that 
treatment  plans:  (1)  Be  appropriate  to 
thiB  enroUee's  identified  and  assessed 
conditions  and  needs;  (2)  be  for  a 
specific  period  of  time  and  updated 
periodically;  (3)  specify  a  standing 
referral  or  an  adequate  number  of  direct 
access  visits  to  specialists;  (4)  ensure 
adequate  coordination  of  care  among 
providers;  (5)  be  developed  with 
enrollee  participation  and  (6)  ensure 


periodic  reassessment  of  each  enrollee 
as  his  or  her  health  condition  requires. 
A  few  commenters  stated  that  the 
treatment  plan  should  be  required  to  be 
appropriate  to  the  standard  of  care  for 
the  enrollee's  condition  and  identified 
needs.  Other  commenters  noted  that  the 
Medicare+Choice  regulations  require  a 
treatment  plan  for  all  enrollees  with 
serious  medical  conditions.  One 
commenter  stated  that  the  regulation 
should  add  a  new  provision  requiring 
that,  "the  MCO  or  PHP  must  continue 
the  existing  treatment  plan  of  an 
enrollee  imtil  an  initial  assessment  of 
that  enrollee  occurs."  The  commenter 
stated  that  this  provision  would  address 
the  adverse  effects  that  individuals  can 
experience  when  there  is  an 
interruption  in  the  ongoing  clinical 
treatment  of  their  illness  or  health 
condition.  One  commenter 
recommended  the  inclusion  of 
requirements  that  treatment  plans 
include  direct  access  to  specialists  as 
required  by  the  treatment  plan  and  that 
the  treatment  plan  be  updated 
periodically  by  the  physician 
responsible  for  the  overall  coordination 
of  the  enrollee's  health. 

In  contrast,  a  few  other  commenters 
supported  the  provisions  of  the       • 
regulation  pertaining  to  assessment  and 
treatment  of  people  with  special  health 
care  needs,  stating  that  the  provisions 
are  realistic  and  reasonable  and  allow 
states  and  plans  to  develop  timelines 
and  procedures  that  meet  the  needs  of 
their  enrolled  population.  One 
commenter  stated  that  the  enrollee, 
provider,  and  MCO  clinical  staff  should 
determine  the  provisions  that  need  to  be 
included  in  a  member's  treatment  plan. 
One  commenter  expressed  support  for 
allowing  states  to  determine  the  extent 
to  which  MCOs  must  put  in  place 
mechanisms  to  allow  enrollees  to 
participate  in  the  development  of  the 
treatment  plan.  One  commenter 
recommended  that  an  additional 
exemption  be  created  in  paragraph  (a) 
with  respect  to  the  requirement  that 
there  be  consiUtation  with  the  primary 
care  provider  in  the  development  of  the 
treatment  plans.  The  commenter  noted 
that  in  his  or  her  State,  fee-for-service 
primary  care  providers  are  not  a  part  of 
the  specialty  managed  care  network, 
and  are  not  responsible  for  coordinating 
their  primary  care  with  mental  health 
professionals.  The  commenter 
recommended  that  a  new  exception  be 
added  as  section  438.208-(a)(2)  (iii)  "to 
consult  with  the  enrollee's  primary  care 
provider  in  the  development  of  a 
treatment  plan  as  specified  in  paragraph 
(d)(2)  of  tl^s  section." 

Response:  We  have  revised 
§  438.208(c)(2)  of  this  regulation,  that 
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eft  the  decision  of  whether  or  not  an 

individual  with  special  health  care 
leeds  receives  a  treatment  plan  up  to 
0ie  discretion  of  the  enrollee's  MCO, 
PIHP,  or  PAHP.  We  agree  widi  many  of 
^e  commenters  that  this  decision 
^hould  not  be  left  up  to  the  MCO,  PIHP, 
0r  PAHP  and  have  revised  the 
regulation  to  give  States  the  authority  to 
determine  the  extent  to  which  treatment 
(>lans  would  be  required.  States  will  be 
tequired  to  address  this  as  a  component 
W  their  quality  strategy  and  to  develop 
these  standards  with  input  from 
Medicaid  recipients  and  other 
Stakeholders. 

For  a  variety  of  reasons,  we  disagree 
ith  commenters  that  we  should  add 
pertain  other  requirements  for  treatment 
plans;  that  is  that  treatment  plans  be 
^quired  to:  (1)  Be  appropriate  to  the 
Enrollee's  identified  and  assessed 
conditions  and  needs;  (2)  be  for  a 
specific  period  of  time  and  updated 
periodically;  (3)  ensure  periodic 
reassessment  of  each  enrollee  as  his  or 
her  health  condition  requires;  and  (4)  be 
required  to  be  appropriate  to  the 
standard  of  care  for  the  enrollee's 
condition  and  identified  needs.  We 
found  a  number  of  these  requirements  to 
be  vague  and  therefore  difficult  to 
monitor  and  enforce,  and  not  providing 
significant  benefit  to  beneficiaries;  for 
example,  "be  for  a  specific  period  of 
time  and  updated  periodically," 
"appropriate  to  *   *   *  conditions  and 
needs"  and  "appropriate  to  the  standard 
if  care  for  the  enrollee's  condition  and 
Identified  needs."  In  addition,  we  note 
Ihat  two  of  these  proposed  additions  to 
treatment  plan  requirements  are  more 
strongly  addressed  elsewhere  in  this 
section.  The  recommended  requirement 
that  the  treatment  plan  specify  a 
standing  referral  or  an  adequate  number 
of  direct  access  visits  to  specialists  is 
addressed  in  paragraph  (c)(4).  Direct 
Access  to  Specialists,  which  states  that, 
'''For  enrollees  determined  through 
Assessment  to  need  a  course  of  treatment 
^T  regular  care  monitoring,  each  MCO, 
PIHP,  and  PAHP  must  have  a 
Oiechanism  in  place  to  allow  enrollees 

G3  directly  access  a  specialist  (for 
xample,  through  a  standing  referral  or 
9n  approved  number  of  visits)  as 
appropriate  for  the  enrollee's  condition 
and  identified  needs."  The 
Decommended  requirement  that  the 
treatment  plan  ensure  adequate 
coordination  of  care  among  providers  is 
addressed  in  paragraph  (b).  Primary  care 
and  coordination  of  health  care  services 
for  all  MCO.  PIHP.  and  PAHP  enrollees. 
We  also  did  not  add  a  requirement  that, 
"The  MCO  or  PHP  must  continue  the 
existing  treatment  plan  of  an  enrollee 


imtil  an  initial  assessment  of  that 
enrollee  occvus."  We  believe  that  the 
situation,  which  the  commenter  has 
identified,  is  addressed  by  the 
provisions  at  §438. 208(b)  pertaining  to 
primary  care  and  coordination  of  health 
care  services. 

Direct  Access  to  Specialists 

Comment:  One  commenter  stated  that 
proposed  §  438.208(d)  that  pertains  to 
direct  access  to  specialists  should  be 
clarified  that  direct  access  to  a  specialist 
should  be  a  determination  made  in 
concert  with  the  primary  care  physician, 
health  plan,  patient,  and  specialist 
based  on  each  patient's  specific 
circumstances,  not  made  through  a 
screening  instnunent  that  identifies  an 
individual  as  having  special  health  care 
needs.  Another  commenter  expressed 
support  for  the  regulatory  provisions 
allowing  States  to  determine  MCOs 
mechanisms  through  which  Medicaid 
exu-oUees  with  special  health  care  needs 
will  have  direct  access  to  specialists. 

Response:  We  agree  that  a  decision 
about  access  to  specialists  should  not  be 
based  on  the  results  of  screening.  In 
§  438.208(c)(4)  of  the  final  rule,  we 
clarify  that  access  to  specialists  should 
be  made  as  a  result  of  a  more  detailed 
assessment  using  (consistent  with 
§  438.208(c)(2))  "appropriate  health  care 
professionals."  We  believe  appropriate 
health  care  professionals  include  the 
enrollee's  primary  care  provider,  but  not 
necessarily  theMCO  or  a  specialist. 
Participation  of  the  enrollee  in  this 
decision  is  guaranteed  luider  the 
provisions  in  §438.100  (b)(2)(iv) 
pertaining  to  the  enrollee's  right  to 
participate  in  decisions  regarding  his  or 
her  health  care. 

Exemptions 

Comment:  One  commenter  expressed 
support  for  the  exemption  allowing 
State  Medicaid  agencies  to  determine  to 
what  extent  any  MCO  that  serves 
enrollees  who  are  also  enrolled  in  a 
M+C  plan  and  receive  Medicare  benefits 
must  meet  the  screening  and 
assessment,  referral  and  treatment  plan, 
and  primary  care  and  coordination 
requirements  of  proposed  §  438.208(c), 
(d),  and  (e)(1)  (now  §  438.208(b)  and 
(c)).  The  commenter  recommended  that 
dual  eligible  enrollees  receive  one 
screening  and  assessment  that  satisfies 
requirements  for  Medicare+Choice. 

Response:  We  appreciate  and  agree 
with  the  commenter's  support  for  the 
provision  in  §  438.208(b)  and  (c)  that 
allow  State  Medicaid  agencies  to 
determine  to  what  extent  any  MCO  that 
serves  enrollees  who  are  also  enrolled  in 
a  M+C  plan  and  receive  Medicare 
benefits  must  meet  requirements 


pertaining  to  coordination, 
identification,  assessment,  and 
treatment  planning.  We  agree  that  it  is 
desirable  for  dual  eligible  enrollees  to 
receive  one  screening  and  assessment 
that  satisfies  requirements  for  both 
Medicaid  and  Medicare+Choice,  but  we 
are  not  imposing  this  requirement  at 
this  time,  in  recognition  of  the 
operational  and  policy  issues  that  first 
must  be  addressed  in  order  to 
accomplish  this  and  because  it  may  not 
be  feasible  in  all  instances. 

Patient  Confidentiality  and  Sharing  of 
Information 

Comment:  One  commenter  expressed 
concern  about  the  provision  of  proposed 
§  438.208(e)(3)  which  would  require 
MCOs  and  PIHPs  to  share  with  other 
MCOs  and  PIHPs  serving  an  enrollee, 
the  results  of  its  screening  and 
assessments  so  that  those  activities  need 
not  be  duplicated.  The  commenter 
understood  of  the  intent  of  the  provision 
but  expressed  concern  over  possible 
effects  on  patient  confidentiality.  The 
commenter  offered  no  specific 
reconunendation  to  address  these 
competing  concerns.  Another 
commenter  noted  that  the  requirements 
might  present  concerns  about  patient 
confidentiality  if  MCOs  are  not  able  to 
obtain  enrollee  consent  for  the  sharing 
of  information.  One  commenter 
supported  the  proposed  regulation's 
provision  in  §  438.208(e)(4)  pertaining 
to  the  protection  of  enrollee  privacy. 

Response:  We  also  share  commenters' 
concerns  about  protecting  the  privacy  of 
patient  information.  For  this  reason,  we 
have  retained  the  provision,  now  at 
§438.208(b)(4),  that  states  that,  "•   *   * 
in  the  process  of  coordinating  care,  each 
enrollee's  privacy  is  protected  in 
accordance  with  the  privacy 
requirements  in  45  CFR  parts  160  and 
164,  subparts  A  and  E,  to  the  extent  that 
they  are  applicable. 

Primary  Care  and  Coordination  Program 

Comment:  One  commenter  noted  that 
the  proposed  regulations  in  §  438.208(e) 
allowed  primary  care  coordination  to  be 
conducted  by  "a  person  or  entity."  The 
commenter  stated  that  it  is 
inappropriate  to  allow  MCOs  or  PHPs  to 
delegate  management  of  an  enrollee's 
health  care  to  an  imlicensed  or  non- 
credentialed  person  or  entity.  The 
commenter  recommended  that  primary 
care  coordination  be  performed  by  a 
health  care  professional,  as  that  term  is 
defined  in  proposed  §438.102.  One 
commenter  recommended  that  CMS 
should  describe  in  the  regulation 
necessary  coordination  efforts  and 
include  specific  references  and 
examples. 
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Response:  We  have  retained  the 
wording,  "a  person  or  entity"  in  this 
final  rule  to  acknowledge  that 
sometimes  care  coordination  might  be 
performed  by  an  organization,  such  as  a 
Federally  Qualified  Health  Center 
.(FQHC),  as  opposed  to  an  individual. 
We  have  not  described  in  the  regulation 
necessary  coordination  efforts  and 
specific  references  and  examples 
because  we  believe  that  there  are  more 
appropriate  vehicles  than  this  regulation 
for  disseminating  best  practices, 
reference  materials  and  examples  of  care 
coordination. 

Monitoring 

Comment:  One  commenter 
recommended  that  CMS:  (1)  Closely 
monitor  State  agency  and  managed  care 
entity  procedures  to  identify  any 
problems  or  disruptions  in  the 
continued  treatment  of  patients  with 
mental  illness,  including  a  substance 
abuse  disorder;  (2)  provide  direction  to 
the  State  or  State  agency  to  facilitate 
effective  solutions;  and  (3)  use  CMS 
resources  to  assure'that  continuity  and 
coordination  is  maintained. 

Response:  We  will  closely  monitor 
State  agencies  and  their  managed  care 
initiatives  to  identify  any  problems  or 
disruptions  in  the  services  or  treatment 
of  all  Medicaid  enrollees,  including 
enrollees  with  special  health  care  needs 
such  as  mental  illness  and/or  substance 
abuse.  When  deficiencies  are  found,  we 
typically  direct  the  State  agency  to 
undertake  solutions  and  use  our 
resources  to  assure  that  the  solutions  are 
effective. 

Factors  That  Hinder  Access 

Comment:  Many  commenters 
recommended  an  addition  to  MCO/PIHP 
coordination  provisions  at  proposed 
§  438.208(e)  to  require  plans  to  have  in 
effect  procedures  to  address  factors, 
such  as  lack  of  transportation,  that  may 
hinder  enrollee  access  to  health  care 
treatments  or  regimens. 

Response:  We  do  not  agree  with  this 
recommendation.  We  know  that  many 
States  and  MCOs,  PIHPs,  and  PAHPs  in 
the  absence  of  federal  regulations,  have 
in  effect  procedures  to  address  factors, 
such  as  lack  of  transportation,  that  may 
hinder  enrollee  access  to  health  care 
treatments  or  regimens.  However,  we 
believe  that  the  extent  to  which  these 
procedures  should  be  the  responsibility 
of  the  MCO.  PIHP.  or  PAHP  in  contrast 
to  the  State  agency  or  other  agent  of  the 
State,  is  a  decision  best  made  by  the 
State  agency. 

Maintenance  of  Health  Records 

Comment:  Many  commenters 
recommended  that  a  provision  be  added 


to  require  each  MCO  and  PHP  to  ensure 
that  its  providers  have  the  information 
necessary  for  effective  and  continuous 
patient  care  and  quality  improvement, 
consistent  with  certain  confidentiality 
and  accuracy  requirements.  Many 
commenters  also  recommended  that 
each  MCO  and  PHP  be  required  to 
ensure  that  each  provider  maintains 
health  records  that  meet  professional 
standards  and  that  there  is  appropriate 
and  confidential  sharing  of  information 
among  providers. 

Response:  We  believe  that  both  of 
these  issues  are  already  addressed  in 
other  sections  of  the  regulation.  Section 
438.242,  Health  Information  Systems, 
requires  the  MCO  and  PIHP  to  maintain 
a  health  information  system  that 
"collects,  analyzes,  integrates,  and 
reports  data  and  can  achieve  the 
objectives  of  this  subpart"  and  "ensures 
that  data  received  ftt)m  providers  is 
accurate  and  complete."  We  believe  that 
this  requirement  is  a  stronger  and  more 
effective  standard  than  a  requirement 
that  each  provider  maintain  health 
records  that  meet  professional 
standards.  In  addition,  §438.224, 
Confidentiality,  requires  each  MCO  and 
PIHP  to  establish  and  implement 
procedvues  in  accordance  with 
confidentiality  requirements  in  45  CFR 
parts  160  and  164.  We  believe  these 
provisions  more  strongly  address 
confidential  sharing  of  information 
among  providers. 

7.  Coverage  and  Authorization  of 
Services  {Proposed  §438.210) 

Proposed  §438.210  set  forth 
requirements  to  ensure  that  each 
contract  with  an  MCO  or  PIHP  identifies 
all  services  offered  under  the  contract, 
and  that  the  MCO  or  PIHP  establishes 
and  follows  written  policies  and 
procedures  for  processing  requests  for 
services  in  a  manner  that  ensines 
appropriate  beneficiary  access  to  these 
services.  Further,  the  proposed 
requirements  would  ensure  that 
utilization  management  activities  are 
not  structured  in  a  manner  that  is 
detrimental  to  enrollees.  These 
standards  implement  sections  1932(b)(1) 
and  (b)(4)  of  the  Act. 

In  §  438.210(a)  we  proposed  that  the 
State,  in  its  contracts  with  MCOs  and 
PIHPs,  identify,  define,  and  specify  the 
amount,  duration,  and  scope  of  all 
Medicaid  benefits  that  the  MCO  or  PIHP 
must  furnish.  Furthermore,  the  contract 
must  specify  what  constitutes  medically 
necessary  services  to  the  extent  they  are 
described  in  the  State  plan,  and  provide 
that  the  MCO  or  PIHP  himish  the 
services  in  accordance  with  that 
provision.  We  believe  that  it  is 
important  for  enrollees  and  providers  to 


know  that  the  contract  includes  specific 
information  on  all  services  available 
under  the  contract  and  how  the  State 
applies  its  medical  necessity  criteria. 
We  also  required  that  the  contract  be 
clear  on  coverage  of  services  related  to 
(1)  the  prevention,  diagnosis,  and 
treatment  of  health  impairments;  (2)  the 
ability  to  achieve  age  appropriate 
growth;  and  (3)  the  ability  to  attain, 
maintain,  or  regain  functional  capacity. 

In  §  438.210(d)  we  required  that 
MCOs  and  PIHPs,  and  their 
subcontractors,  have  in  place  and  follow 
written  policies  and  procedures  for 
initial  and  continuing  authorization  of 
services.  We  also  required  that  MCOs 
and  PIHPs  consistently  apply  review 
criteria  when  authorizing  services; 
consult  with  the  requesting  provider, 
when  appropriate;  and  that  decisions  to 
deny  requests  for  authorizations,  or 
authorize  a  service  in  an  amount, 
diu^tion,  or  scope  that  is  less  than  was 
requested,  must  be  made  by  a  health 
care  professional  who  has  the 
appropriate  clinical  expertise  in  treating 
the  enrollee's  conditiori  or  disease. 

In  paragraph  (c),  we  proposed  that 
MCO  and  PIHP  contracts  provide  that 
written  notice  of  decisions  to  deny  a 
service  authorization  request  or  to 
authorize  the  request  in  an  amount, 
diiration,  or  scope  that  is  less  than  what 
was  requested  be  provided  to  the 
enrollee  and  the  provider.  The  notice  to 
the  enrollee  must  be  in  writing. 

In  paragraph  (d),  we  proposed 
timeframes  for  decisions  to  authorize 
services.  For  standard  authorization 
decisions,  the  notice  must  be  provided 
as  expeditiously  as  the  enrollee's  health 
condition  requires  and  within  State- 
established  timeframes  that  do  not 
exceed  14  calendar  days  following  the 
request  for  service.  A  14  calendar-day 
extension  would  apply  at  the  enrollee's 
or  provider's  request  or  if  the  MCO  or 
PIHP  justifies  a  need  for  additional 
information  and  how  the  extension  is  in 
the  enrollee's  interest.  We  believe  that 
an  extension  would  be  in  the  enrollee's 
interest  when  more  information  is 
needed  for  the  MCO  or  PIHP  to 
authorize  the  service  and  failine  to 
extend  the  timeframe  would  result  in  a 
denial  of  the  authorization. 

For  expedited  authorization 
decisions,  we  proposed  that  the  MCO  or 
PIHP  have  a  maximum  of  3  working 
days  after  receipt  of  the  request  to  make 
a  decision.  This  period  could  be 
extended  for  14  days  imder  the  same 
circumstances  as  apply  for  standard 
decisions. 

In  proposed  §  438.210(e),  we  required 
that  each  MCO  and  PIHP  contract  must 
provide,  consistent  with  §  438.6(g)  and 
§  438.210(a)(2),  that  compensation  to 
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ndividuals  and  entities  that  conduct 
itilization  management  activities  not  be 
structured  so  as  to  provide  incentives  to 
deny,  limit,  or  discontinue  medically 
necessary  services  to  enrollees. 

Comment:  One  commenter  expressed 
the  opinion  that  §  438.210  should  apply 
to  dental  plans. 

Response:  We  agree  with  the 
commenter.  We  decided  to  extend  the 
provisions  of  §  438.210  to  include 
PAHPs  as  well  as  MCOs  and  PIHPs 
because  we  believe  that  enrollees  of 
PAHPs  need  the  protections  provided 
under  this  section.  This  includes  dental 
plans  as  well  as  other  PAHPs.  We  note 
that  the  services  included  in  the  plans 
are  limited  to  those  provided  for  under 
the  contract  and  that  the  pro^^sions  are 
not  always  applicable  to  certain  PAHPs, 
for  example,  transportation  PAHPs. 

Comment:  Several  commenters 
reconunended  a  Federal  definition  of 
medical  necessity  be  included  in  the 
regulation  that  includes  access  to 
habilitative  services.  One  commenter 
said  that  habilitative  services  are 
important  for  children  and  adults  with 
severe  mental  impairments. 

Response:  We  do  not  agree  that  the 
regulation  should  include  a  Federal 
definition  of  medical  necessity.  There 
currently  exists  no  widely  accepted 
national  definition  and  at  present  States 
are  allowed,  imder  §440. 230(d),  to 
"place  appropriate  limits  on  a  service 
based  on  such  criteria  as  medical 
necessity  or  on  utilization  control 
procedures,"  and  have  great  flexibility 
in  defining  those  criteria.  Therefore,  we 
do  not  believe  it  is  appropriate  to 
promulgate  a  national  definition. 
However,  we  believe  it  is  necessary  to 
provide  some  specific  guidance 
regarding  what  State  contracts  must 
include.  In  particular,  we  believe  that 
whatever  a  State's  fee-for-service 
Medicaid  program  uses  as  medical 
necessity  criteria  should  not  be  further 
restricted  by  Medicaid  MCOs,  PIHPs, 
and  PAHPs.  Making  this  clear  to  all 
parties  should  decrease  the  potential  for 
dispute.  If  the  State's  fee-for-service 
medical  necessity  criteria  address 
whether  a  service  is  needed  "to  attain, 
maintain  or  regain  functional  capacity," 
the  regulation  requires  the  contract  with 
the  MCO,  PIHP,  or  PAHP  to  address  this 
as  well.  We  believe  this  would  address 
the  extent  to  which  habilitative  services 
are  considered  medically  necessary. 
While  we  are  not  mandating  that 
specific  services  must  be  covered  to 
meet  these  goals,  the  contract  must 
clearly  address  the  extent  of  each 
MCO's,  PIHPs,  and  PAHP's 
responsibility  to  provide  such  services. 

Comment:  One  commenter  asked  that 
the  words  "enrollee's  ability  to  attain. 


maintain,  or  regain  maximum  function 
*   *  *  could  be  jeopardized"  should  be 
deleted  from  the  definition  of  medical 
necessity,  as  this  definition  is  so  broad 
that  it  could  be  applied  to  nearly  all 
medical  necessity  determinations. 

Response:  These  words  are  not  part  of 
a  definition  of  medical  necessity. 
Rather,  they  make  clear  that  State 
policies  related  to  medical  necessity 
under  fee-for-service  address  any  of  the 
items  listed  in  §438.210(a)(4)(ii),  then 
the  State's  contract  with  an  MCO,  PIHP 
or  PAHP  must  also  address  these  items. 
We  believe  this  greater  clarity  will 
decrease  the  potential  for  disputes, 
among  beneficiaries,  the  State  and 
MCOs,  PIHPs,  and  PAHPs. 

Comment:  One  commenter  expressed 
concern  that  the  proposed  rule  allows 
MCOs  and  PIHPs  to  limit  services  on  the 
basis  of  the  medical  necessity  definition 
and  utilization  controls.  This 
commenter  noted  that  the  EPSDT 
provision  of  the  Medicaid  statute 
ensures  children  the  full  range  of 
needed  health  care  services  and 
recommended  specific  language  in  the 
regulation  to  ensure  this  end. 

Response:  Under  §440. 2  30(d)  States 
already  have  the  authority  to  "place 
limits  on  a  service  based  on  such 
criteria  as  medical  necessity  or  on 
utilization  control  procediu'es"  and 
have  great  flexibility  in  defining  those 
criteria.  This  provision  also  applies  to 
services  provided  through  the  EPSDT 
program. 

This  managed  care  regulation  does 
not  affect  any  of  the  pre-existing  EPSDT 
regulations.  Furthermore,  some  States 
may  choose  to  provide  EPSDT  services 
outside  of  the  managed  care  contract. 
We  believe  it  is  redimdant  and 
unnecessary  to  repeat  all  existing 
requirements  in  this  regulation,  which 
focuses  on  managed  care  programs. 

Comment:  One  conunenter  expressed 
concern  that  an  MCO  should  not  be 
"placed  in  the  middle  of  a  decision"  by 
a  provider  to  deny  a  service  based  on 
"field  experience  and  clinical 
documentation".  The  commenter  said 
that  their  State  has  consumer  safeguards 
in  place,  both  in  the  coverage  and 
authorization  process  and  grievance  and 
appeal  process,  to  protect  enrollees. 

Response:  Section  1932(b)(4)  of  the 
Act  requfres  that  MCOs  have  internal 
grievance  procedures  for  enrollees. 
Therefore,  we  must  provide  for  such  a 
process  in  the  regulation  and  the  MCO 
or  PIHP  must  approve  or  disapprove  a 
provider's  decision. 

Comment:  Several  commenters  asked 
that  the  notice  of  action  and  right  to 
appeal  be  removed  in  the  case  of  a 
physician  who  denies  a  request  for 
service,  as  this  is  not  a  realistic 


requirement  and  would  trigger  service 
continuation  requirements.  The 
conunenter  stated  that  there  is  no 
practical  way  for  an  MCO  to  know  that 
a  physician  counseled  against  a  medical 
service.  Also,  the  requirement  is  unduly 
burdensome,  particularly  as  it  relates  to 
modified  requests  for  service 
authorizations  that  are  agreed  to  by  the 
requesting  provider.  One  commenter 
said  that  Qiis  requirement  is 
inconsistent  with  industry  and 
Medicaid  practice. 

Response:  We  acknowledge  that  it  is 
difficult  for  an  MCO  or  PIHP  to  know 
when  a  physician  coimseled  against  a 
service  and  that  it  would  be 
burdensome  to  require  physicians  to 
provide  notice  of  denial  to  enrollees  or 
to  inform  the  MCO  or  PIHP  that  a 
requested  service  was  not  provided.  To 
address  this  issue,  in  the  final  rule,  at 
§  438.404(b)(1),  we  have  revised  the 
regulation  to  specify  that  the  enrollee 
has  the  right  to  appeal  a  denial  by  the 
MCO  or  PIHP.  The  physician's  decision 
to  provide  a  service  does  not  trigger  an 
appeal  right.  This  will  require  the 
enrollee  who  wishes  to  receive  a  service 
that  the  physician  will  not  provide  to 
contact  the  MCO  or  PIHP  to  request 
approval  of  the  service.  A  denial  of  the 
service  at  that  poirit  by  the  MCO  or 
PIHP  will  constitute  an  action  that  may 
be  appealed  by  the  enrollee.  In  response 
to  the  comment  .related  to  service 
continuation,  we  note  that  services  must 
be  continued  only  if  they  have  been 
approved  in  advance  by  the  MCO  or 
PIHP,  or  by  a  provider  acting  on  behalf 
of  the  MCO  or  PIHP. 

Comment:  One  commenter  asked  for 
clarification  that  §438.210  applies  to 
provider  requests  for  authorization  and 
not  when  a  beneficiary  requests  a 
service  that  the  provider  does  not  find 
to  be  medically  necessary. 

Response:  As  explained  in  the 
previous  response,  we  specif}'  in  the 
final  rule  that  the  appeal  right  is 
triggered  when  an  action  is  taken  by  the 
MCO  or  PIHP  to  deny  a  requested 
service  or  authorize  it  in  an  amount, 
duration,  or  scope  that  is  less  than  was 
requested  by  the  enrollee. 

Comment:  One  commenter  asked  if 
the  regulation  intends  to  require  that  a 
"clinical  peer"  within  the  MCO  be  used 
to  deny  a  service  authorization.  U  so,  the 
commenter  stated  that  this  would 
impose  an  additional  requirement 
beyond  what  is  required  in  State  law 
(which  permits  any  licensed  physician 
to  deny  an  authorization).  This  would 
require  a  significant  change  in  operation 
for  MCOs  in  that  State. 

Response:  We  do  not  use  the  term 
"clinical  peer"  to  describe  the 
qualifications  of  the  health  care 
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professional  who  must  make  a  service 
authorization  decision.  Rather  we  say 
that  the  health  care  professional  must 
have  "appropriate  clinical  expertise  in 
treating  the  enroUee's  condition  or 
disease".  We  believe  that  this  criterion 
provides  States  latitude  to  specify  what 
clinical  experience  will  be  required  for 
individuals  making  authorization 
decisions.  We  also  do  not  specify  that 
the  health  care  professional  must  be 
employed  by  the  MCO  or  PIHP.  This 
permits  MCOs  and  PIHPs  to  contract  for 
the  services  of  health  care  professionals 
if  they  choose  and  the  State  approves. 

Comment:  One  commenter  believes 
that  the  standard  set  by  the  regiilation, 
that  prior  authorization  decisions  be 
made  by  a  health  care  professional  who 
has  appropriate  clinical  expertise,  is 
unclear  and  may  lead  to  unnecessary 
litigation.  The  commenter  also  noted 
that  this  standal'd  is  not  imposed  in 
FFS,  nor  is  this  expertise  required  at  a 
State  fair  hearing. 

Response:  We  oelieve  that  it  is 
important  that  individuals  who  make 
auUiorization  decisions  for  MCOs  and 
PIHPs  have  appropriate  medical 
knowledge  and  clinical  experience 
when  making  these  decisions.  This 
supports  the  credibility  of  decisions  and 
may  be  a  factor  in  the  enrollee's 
decision  to  appeal.  In  FFS  and  State  fair 
hearings  the  situation  is  different,  but  in 
both  cases,  professional  clinical 
judgments  are  available.  In  FFS,  the 
beneficiary  has  an  option  to  seek  out 
another  provider  should  a  physician  not 
agree  to  provide  requested  services.  For 
State  fair  hearings,  beneficiaries  may 
present  medical  evidence  in  support  of 
their  claims. 

Comment:  One  commenter  suggested 
changing  "treating"  to  "assessing"  or 
"evaluating"  in  regard  to  the  health  care 
professional  who  must  deny  or  limit  a 
service  authorization  request.  This 
would  allow  clinicians  some  latitude  to 
determine  if  their  level  of  expertise  is 
appropriate  for  the  review.  TTie  State  in 
which  the  commenter  resides  holds 
licensed  physician  professionals 
accountable  for  consulting  with 
appropriate  specialists  for  each  decision 
to  deny  care. 

Response:  We  continue  to  believe  that 
the  requirement  should  be  that  health 
care  professionals  have  clinical 
experience  in  treating  the  condition  or 
disease  imder  review.  As  noted  above, 
we  believe  that  the  requirement 
provides  some  latitude  for  States  to 
determine  what  experience  is 
appropriate.  We  do  not  think  it 
appropriate  for  a  health  care 
professional  without  clinical  treatment 
experience  to  make  judgments  regarding 
treatment. 


Comment:  One  commenter  said  that 
the  lack  of  a  definition  of  "appropriate" 
in  §  438.210(b)(3)  is  problematic.  This 
relates  to  health  care  professionals  with 
the  expertise  to  deny  a  service 
authorization  request. 

Response:  We  believe  that  the  word 
"appropriate"  conveys  a  responsibility 
to  the  State  to  specify  further  criteria  to 
meet  the  intent  of  this  provision.  We  do 
not  believe  that  Federal  regulations 
should  provide  greater  detail  as  we  are 
not  able  to  address  all  medical 
situations  or  local  conditions.  We 
believe  this  responsibility  should  rest 
with  the  States. 

Comment:  One  commenter  suggested 
that  the  health  care  professional 
denying  a  request  for  services  should  be 
required  to  see  the  patient. 

Response:  We  do  not  agree  that  a 
health  care  professional  denying  a 
request  should  be  required  to  see  the 
patient.  We  include  a  requirement 
under  §438.210(b)(2)(ii]  that  the  MCO 
or  PIHP  policies  and  procedures  include 
consultation  with  the  requesting 
provider,  when  appropriate.  We  believe 
that  this  requirement  will  ensure  that 
the  MCO  or  PIHP  has  the  information 
needed  to  make  an  informed  decision. 

Comment:  One  conunenter  suggested 
that  we  add  "or  who  has  considered 
advice  from  a  health  care  professional 
with  clinical  expertise  in  treating  the 
enrollee's  condition  or  disease"  at  the 
end  of  §  438.210(b)(3). 

Response:  We  do  not  agree  that  it  is 
sufficient  for  the  decision  maker  to  rely 
on  information  gained  through 
consultation  with  a  clinical  expert.  We 
believe  that  the  decision  maker  must  be 
capable  of  rendering  a  decision  based  on 
his  or  her  own  expertise.  Therefore,  we 
have  not  revised  the  regulation  as 
requested  by  the  commenter. 

Comment:  Several  commenters  asked 
how  we  define  "standard  decisions,"  as 
no  definition  is  provided  in  the 
regulation. 

Response:  A  standard  decision  is  one 
that  does  not  meet  the  criteria  for  an 
expedited  decision.  These  criteria  are 
specified  in  §438.210(dK2)  and  again  at 
§  438.410(a). 

Comment:  Many  commenters  urged 
that  expedited  authorizations  be 
required  to  be  made  within  72  hours 
rather  than  in  3  working  days.  A  72- 
hour  standard  would  ensure  that 
decisions  are  made  in  a  timeframe 
consistent  with  the  urgent  medical 
needs  of  the  case.  This  would  also  apply 
to  Medicaid  enrollees  the  same 
protections  that  apply  to  other  private 
and  public  health  programs  and  are 
consistent  with  the  provision  of  the 
patient's  bill  of  rights. 


Response:  In  §  438.210(d)(2),  we  have 
retained  the  maximum  timeframe  for 
expedited  decisions  at  3  working  days 
because  this  provides  a  State  flexibility 
to  set  a  timefiame  that  it  believes 
appropriate  while  protecting 
beneficiaries  by  stipulating  a  maximiun 
timeframe.  The  regulation  also  requires 
that  the  decision  be  made  "as 
expeditiously  as  the  enrollee's  health 
care  condition  requires."  This  provides 
beneficiaries  further  protection  when  a 
quicker  decision  is  necessary  because 
the  time£rames  set  by  the  State  would 
seriously  jeopardize  the  enrollee's  life  or 
health. 

Comment:  Many  commenters 
disagreed  with  the  provision  that  would 
allow  MCOs  and  PIHPs  to  extend  the 
timefiame  for  expedited  authorization 
decisions  by  14  days  when  the 
extension  is  in  the  interest  of  the 
enrollee.  The  commenters  believe  that 
this  provision  undermines  the  strength 
of  the  shorter  timeframe  for  expedited 
decisions  and  lessens  the  likelihood  that 
the  expedited  timefi-ame  will  be  met  in 
practice.  They  also  note  that  the 
provision  is  inconsistent  with  the 
Employee  Retirement  Income  Security 
Act  (ERISA)  rules  governing  employer- 
sponsored  groups  and  the  patients' 
rights  legislation  supported  by  the 
Administration. 

Response:  We  retain  the  provision 
that  allows  the  MCO  or  PIHP  to  extend 
the  decision  period  by  up  to  14  days 
when  the  extension  is  in  the  best 
interest  of  the  enrollee.  We  believe  this 
protects  the  enrollee  in  situations  in 
which  sufficient  information  is  not 
available  to  authorize  a  service  at  the 
end  of  the  3-day  period.  Without  this 
provision,  the  enrollee  would  be  denied 
the  service  and  would  need  to  appeal 
the  denial  to  piu-sue  the  request.  With 
this  provision,  the  MCO  or  PIHP  can 
continue  to  pursue  the  outstanding 
information  and,  ultimately,  approve 
the  request,  if  appropriate. 

Comment:  One  commenter  suggested 
that  the  timeframe  for  authorization 
should  begin  when  all  information 
necessary  to  make  a  decision  is  received 
by  the  MCO  and  not  when  the  enrollee's 
request  is  first  denied. 

Response:  We  have  not  accepted  this 
comment  because  this  would  require  a 
separate  decision  that  all  information 
needed  to  make  a  decision  has  been 
received.  The  authorization  decision  is 
generally  made  when  information 
sufficient  to  make  a  decision  is 
reviewed  by  the  deciding  health  care 
professional.  We  believe  that  it  is  an 
important  protection  for  the  enrollee 
that  the  timeframe  begin  when  the 
request  for  service  is  denied.  It  also 
provides  an  incentive  for  the  MCO  or 
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PIHP  to  promptly  gather  information 
needed  for  a  decision. 

Comment:  One  commenter  said  that 
the  14-day  extension  should  not  apply 
when  MCOs  and  PIHPs  make  late 
requests  for  additional  information. 

Response:  It  would  be  difficult  to 
assess  when  a  request  for  information  is 
late,  as  the  deciding  health  care 
professional  may  find  a  need  for 
additional  information  when  reviewing 
the  information  associated  with  the 
request.  Therefore,  we  do  not  believe 
that  this  is  an  appropriate  standard  to 
use. 

Comment:  One  commenter  asked  that 
the  regulation  not  provide  a  national 
timefi'ame  for  authorization  decisions. 
Rather,  States  should  be  required  to  set 
standards  based  on  conununity  norms. 

Response:  We  note  that  the  timeframe 
provided  in  the  regulation  is  a 
maximum  timeframe;  States  may  set 
shorter  timeframes  if  they  choose.  We 
continue  to  believe  that  it  is  appropriate 
to  set  a  maximum  national  timefirame  as 
an  important  protection  to  Medicaid 
managed  care  enrollees. 

Comment:  Several  commenters  asked 
for  a  provision  to  prohibit  requests  for 
authorizations  from  having  imnecessary 
or  unduly  burdensome  information 
requirements  for  enrollees  or  providers. 
The  commenters  believe  that  such  a 
provision  is  necessary  to  prohibit  MCOs 
and  PIHPs  from  increasing  the  "hassle 
factor"  on  physicians  as  a  means  of 
cutting  costs. 

Response:  It  is  not  possible  or 
reasonable  to  regulate  against 
unnecessary  or  burdensome  information 
requirements.  States  have  other  tools  to 
ensure  that  MCOs  and  PIHPs  with 
which  they  contract  are  not  deliberately 
making  it  difficult  for  enrollees  to  access 
services.  These  include  monitoring 
grievances  and  appeals  by  enrollees; 
requirements  for  adequate  provider 
networks,  as  providers  are  unlikely  to 
contract  with  MCOs  or  PIHPs  that  make 
it  difficult  for  them  to  provide  services; 
and  other  monitoring  by  the  State. 

Comment:  Many  commenters  asked 
that  the  regulation  include  a  provision 
to  require  that  MCO  and  PIHP  policies 
and  procedures  for  decisions  on 
coverage  and  authorization  of  services 
reflect  current  standards  of  medical 
practice.  One  commenter  believes  that 
omission  of  such  a  provision  suggests 
that  providers  would  be  permitted  to 
have  policies  and  procedures  that  do 
not  reflect  current  medical  practice 
standards. 

Response:  We  believe  that  such  a 
provision  is  unnecessary  as  the 
requirement  related  to  medical  necessity 
will  ensure  that  coverage  and 
authorization  decisions  reflect  current 


standards  of  medical  practice.  The 
omission  of  this  as  a  requirement  in  no 
way  implies  that  States  or  CMS  sanction 
or  permit  practitioners  to  have  policies 
and  procedures  contrary  to  ciurent 
standards  of  medical  practice.  On  the 
contrary,  the  provision  on  practice 
guidelines  at  §438.236  requires  that 
MCOs,  PIHPs.  and  PAHPs  (where 
appropriate)  adopt  and  disseminate 
practice  guidelines  to  their  contracting 
providers  to  ensiu«  that  enrollees'  care 
is  consistent  with  the  latest  and  most 
effective  clinical  practices. 

8.  Provider  Selection  (Proposed 
§438.214) 

Proposed  §438.214  required  State 
Medicaid  agencies  to  ensure  that 
contracted  MCOs  and  PIHPs  have 
written  policies  and  procedures  for  the 
selection  and  retention  of  providers  and 
a  documented  process  for  the  initial 
credentialing  and  recredentialing  of 
providers.  It  also  required  that  MCOs 
and  PIHPs  not  discriminate  against 
providers  who  serve  high-risk 
populations  or  specialize  in  conditions 
that  require  costly  treatment.  Finally,  it 
prohibited  MCOs  and  PIHPs  from 
contracting  with  providers  excluded 
from  participation  in  Medicare  and 
State  health  care  programs. 

Comment:  One  commenter  asked  that 
language  be  added  Gnder  §438. 214(b)  to 
say  "state-licensed  providers"  and  add 
"of  primary  care,  including  at  a 
minimiun,  physicians,  psychologists, 
physician  assistants,  midwives,  and 
nurse  practitioners". 

Response:  The  definition  of  provider, 
at  §400.203,  as  amended  by  this 
regulation,  requires  that  the  individual 
or  entity  be  legally  authorized  by  the 
State  to  deliver  health  care  services. 
Therefore,  it  is  not  necessary  to  say 
"state-licensed  providers."  In  addition, 
it  is  not  necessary  to  specifically  list 
types  of  providers,  as  the  definition  of 
provider  is  broad  enough  to  encompass 
these  types  of  individuals  or  entities. 

Comment:  Many  commenters 
recommended  that  we  apply  the 
Medicare+Choice  credentialing  rules  to 
Medicaid  MCOs,  PIHPs,  and  PAHPs. 

Response:  We  have  decided  not  to 
apply  the  Medicare+Choice 
credentialing  rules.  Since  each  State 
Medicaid  managed  care  program  is 
unique,  we  do  not  believe  that  it  would 
be  appropriate  to  create  detailed 
national  standards.  The  regulation  was 
written  to  promote  State  flexibility  to 
manage  their  programs.  However,  we 
agree  that  there  should  be  a  uniform 
State  standard  for  credentialing  and 
recredentialing  and  have  revised 
§  438.214(b)  to  require  the  State  to  set 
this  standard  policy.  These  policies  and 


procedures  must,  at  a  minimum, 
include  a  dociunented  process  for 
credentialing  and  recredentialing,  not 
discriminate  against  providers  that  serve 
high-risk  populations  or  specialize  in 
conditions  that  require  costly  treatment, 
and  may  not  employ  or  contract  with 
providers  excluded  from  participation 
in  Federal  health  care  programs.  We 
also  revised  §438.214  to  apply  it  to 
PAHPs,  based  on  general  comments 
requesting  that  all  the  provision  of 
subpart  D  apply  to  PAHPs. 

Comment:  One  commenter  expressed 
approval  of  not  including  specific 
requirements  in  the  regulation  but  asked 
that  CMS  require  States  to  use  a  process 
consistent  with  the  credentialing 
guidelines  of  the  National  Committee  on 
Quality  Assurance  (NCQA). 

Response:  We  have  decided  not  to 
require  States  to  use  a  process 
consistent  with  NCQA's  credentialing 
guidelines.  It  is  up  to  each  State  to 
decide  if  they  want  to  use  these 
guidelines.  Our  regulation  only  requires 
.  MCOs.  PIHPs,  and  PAHPs  to  implement 
written  policies  for  the  selection  and 
retention  of  providers.  However,  we  do 
require  that  each  State  set  a  uniform 
•  credentialing  policy  for  all  of  its  MCOs, 
PIHPs.  and  PAHPs. 

Comment:  One  commenter  seeks 
clarification  that  MCOs  not  be  required 
to  credential  non-physician  providers  of 
licensed  health  facilities  under  contract 
to  the  plan  if  the  facility  itself 
credentials  its  providers. 

Response:  We  do  not  address  this 
level  of  specificity  in  the  final  rule.  This 
provision  speaks  to  the  credentialing  of 
providers  and  does  not  make  a 
distinction  between  non-physician  and 
physician  providers  or  who  does  the 
credentialing.  At  a  minimum,  each 
MCO.  PIHP.  and  PAHP  must  follow  a 
dociunented  process  for  credentialing 
and  recredentialing  providers  who  have 
signed  contracts  or  participation 
agreements  with  the  MCO,  PIHP,  or 
PAHP.  Further,  a  provider  in  Medicaid 
managed  care  is  defined  as  any 
individual  or  entity  who  is  engaged  in 
the  delivery  of  health  care  services  and 
is  legally  authorized  to  do  so  by  the 
State  in  which  he  or  she  delivers  the 
services. 

Comment:  One  commenter  stated  that 
in  the  absence  of  a  credentialing 
regulation,  in  many  States,  providers 
would  set  their  own  standards. 

Response:  This  final  rule  does  not 
allow  individual  providers  to  establish 
their  own  credentialing  standards. 
Section  438.214(b)  requires  States  to  set 
uniform  credentialing  policies  and  each 
MCO.  PIHP.  and  PAHP  must  follow  this 
policy  for  credentialing  providers. 
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Comment:  One  commenter  expressed 
the  opinion  that  a  lack  of  specific 
credentialing  requirements  is  an  open 
door  for  States  to  lower  standards  for 
doctors  who  see  Medicaid  beneficiaries. 

Response:  We  do  not  believe  that 
States  will  establish  lower  standards  for 
doctors  who  serve  Medicaid 
beneficiaries.  We  allow  States  the 
flexibility  to  determine  the  credentialing 
policy  that  best  fits  their  State's  needs. 
The  providers  being  credentialed  must 
be  legally  authorized  to  deliver  services 
in  the  State.  Further,  States  must  ensure 
that  each  MCO,  PIHP.  and  PAHP 
maintains  a  network  of  providers  that  is 
appropriate  to  meet  the  needs  of  its 
enrolled  population. 

9.  EnroUee  Information  (Proposed 
§438.218) 

This  section  provided  that  the 
information  requirements  under 
§  438.10  are  part  of  a  State's  quality 
strategy.  We  received  no  comments  on 
this  section  and  have  retained  it  as  in 
the  proposed  rule. 

10.  Confidentiality  (Proposed  §438.224) 

This  section  of  the  proposed  rule 
required  that  States  must  ensure  that 
MCOs  and  PIHPs  meet  the  privacy 
requirements  of  subpart  F  of  part  431  of 
this  chapter  and  45  CFR  parts  160  and 
164. 

Comment:  Many  comment ers 
suggested  that  we  strengthen  the 
regulation  to  make  clear  that  monitoring 
and  oversight  do  not  end  with  inclusion 
of  contract  language.  The  commenters 
suggested  the  addition  of  the  following 
language  "The  State  must  ensure, 
through  its  contracts  and  by  monitoring 
compliance  with  those  contracts,  that 
etc." 

Response:  We  agree  that  monitoring 
and  oversight  require  more  than  the 
inclusion  of  contract  language. 
However,  we  provide  for  monitoring 
and  oversight  within  the  regulation. 
Under  §  438.204(b)(3).  the  State  quality 
strategy  must  include  procedures  to 
regularly  monitor  and  evaluate  MCO 
and  PIHP  compliance  with  the  contract 
standards. 

Comment:  One  conunenter  asked  if 
State  confidentiality  laws  that  are 
stricter  than  Federd  privacy  laws  will 
continue  to  apply. 

Response:  'The  Federal  privacy  laws 
do  not  pre-empt  State  coriidentiality 
laws,  to  the  extent  that  State  laws  are 
stricter. 

Comment:  One  commenter  noted  that 
the  privacy  regulation  cross  referenced 
in  this  rule  does  not  take  effect  until 
April  14,  2003.  Assuming  this 
regulation  takes  effect  prior  to  that  date, 
the  commenter  asked  whether  the 


privacy  rules  take  effect  earlier  for 
Medicaid  managed  care  MCOs  and 
PIHPs. 

Response:  The  privacy  rule  became 
effective  on  April  14,  2001.  Most  health 
plans  and  providers  that  are  covered  by 
the  new  rule  must  comply  with  the  new 
requirements  by  April  14,  2003. 
Enforcement  of  the  privacy  rule  will  not 
occur  imtil  April,  2003.  This  final  rule 
does  not  alter  these  dates,  nor  does  it 
impose  privacy  requirements  in 
addition  to  those  of  the  privacy  final 
rule  that  became  effective  on  April  14, 
2001  (65  FR  82462). 

Comment:  Several  commenters 
'requested  that  the  regulation  make  clear 
that  the  confidentiality  provisions 
extend  to  minors  who  seek  health 
services  through  Medicaid. 

Response:  Section  438.224,  as  a 
whole,  was  intended  to  ensure  that 
MCOs  and  PIHPs  have  procedures  to 
protect  the  confidentiality  of  all 
enrollees.  We  intend  the  term 
"enroUee"  to  encompass  all  enrollees, 
regardless  of  age.  Further,  the  privacy 
rule  provides  all  individuals  with 
certain  rights  with  respect  to  their 
personal  health  information,  including 
the  right  to  obtain  access  to,  and  request 
amendment  of,  health  information  about 
themselves.  The  privacy  rule  also  has 
specific  requirements  regarding  a  minor 
and  the  minor's  personal  representative 
and  their  control  over  the  minor's  health 
care  information  (See  45  CFR 
164.502(g)). 

11.  Enrollment  and  Disenrollment 
(Proposed  §  438.226) 

This  section  of  the  proposed  rule 
provided  that  each  MCO  and  PIHP 
contact  must  comply  with  the 
enrollment  and  disenrollment 
requirements  and  limitations  set  forth  in 
§  438.56.  We  received  no  comments  on 
this  section  and  have  retained  it  as 
proposed. 

12.  Grievance  Systems  (Proposed 
§438.228) 

Proposed  §  438.228(a)  required  that 
the  State  ensure  through  its  contracts 
with  MCOs  and  PIHPs  that  they  have 
grievance  systems  that  met  the 
requirements  of  subpart  F.  Paragraph  (b) 
.  required  States  that  delegate  to  the  MCO 
or  PIHP  responsibility  for  notifying 
enrollees  of  an  adverse  action  to 
conduct  random  reviews  of  the  MCO, 
PIHP,  and  their  providers  to  ensure  that 
notices  are  provided  in  a  timely  manner. 

Comment:  Many  commenters  urged 
that  the  provisions  of  subpart  F  on 
grievances  and  appeals  be  applied  to 
PAHPs.  They  believe  that  enrollees  of 
these  plans  should  have  equal  rights  to 
grieve  and  appeal  and  that  States  should 


have  access  to  data  on  grievances  and 
appeals  to  monitor  PAHPs  for  quality. 
Another  commenter  said  that  enrollees 
of  PAHPs  should  have  access  to 
grievances  and  appeals  because 
managed  care,  by  its  nature,  includes 
conflicts  of  interest  between  the  plans 
and  their  enrollees. 

Response:  We  do  not  agree  that  the 
grievance  system  required  under 
Federal  regulation  should  apply  to 
PAHPs.  The  services  provided  by 
PAHPs  are  generally  of  a  much  more 
limited  scope  than  those  provided  by 
MCOs  and  PIHPs.  We  note  that  States 
may  extend  the  grievance  system 
requirements  to  PAHPs,  or  may  require 
another  grievance  and  appeals  process. 

Comment:  Many  commenters 
suggested  that  the  State  should  be 
required  to  review  quality  of  care 
grievances  at  the  request  of  the  enroUee. 
Without  a  provision  for  quality  of  care 
grievances  no  external  record  exists  of 
MCOs  and  PIHPs  that  consistently  fail 
to  adhere  to  basic  quality  standards. 
Another  commenter  stated  his 
opposition  to  inclusion  of  a  category  of 
grievance  for  quality  of  care. 

Response:  The  final  regulation  does 
not  include  a  category  of  grievance  for 
those  related  to  quality  of  care.  Rather, 
grievances  related  to  quality  of  care  fall 
into  the  general  grievance  category.  We 
agree  that  data  on  grievances  and 
appeals  provide  States  with  important 
information  about  the  quality  of  care 
delivered  by  MCOs  and  PIHPs.  For  this 
reason,  in  §438.416,  we  require  that 
States  must  require  MCOs  and  PIHPs  to 
maintain  records  of  grievances  and 
appeals  and  review  that  information  as 
part  of  the  State  quality  strategy.  While 
we  do  not  require  that  States  review 
quality  of  care  grievances,  we  believe 
that  States  are  responsive  to  issues 
raised  by  enrollees  related  to  quality 
and  will  generally  review  these 
grievances  when  requested. 

13.  Subcontractual  Relationships  and 
Delegation  (Proposed  §  438.230) 

Proposed  §  438.230(a)  set  forth 
requirements  specifying  that  an  MCO  or 
PIHP  that  contracts  with  the  State 
retains  full  accoimtability  for  any 
activities  under  its  contract  that  it 
delegates  to  a  subcontractor.  Paragraph 
(b)  required  that  before  an  MCO  or  PIHP 
delegates  responsibility  to  a 
subcontractor  it  must  (1)  evaluate  the 
prospective  contractor's  ability  to 
perform  the  functions  to  be  delegated, 
and  (2)  have  a  written  agreement  that 
specifies  the  activities  and  report 
responsibilities  of  the  subcontractor  and 
provides  for  revoking  the  delegation  or 
imposing  sanctions  if  the 
subcontractor's  performance  is 
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inadequate.  Paragraph  (c)  required  that 
the  MCO  or  PIHP  monitor  the 
performance  of  the  subcontractor  and 
conduct  periodic  formal  reviews  on  a 
schedule  established  by  the  State. 

1;  We  received  no  comments  on  this 
ection  and  we  have  retained  §  438.230 
as  proposed. 

14.  Practice  Guidelines  (Proposed 
§438.236) 

Proposed  §  438.236  required  that 
States  ensiu^  that  each  MCO  and  PIHP 
adopt  practice  guidelines  that  (1)  are 
based  on  valid  and  reliable  clinical 
evidence  or  a  consensus  of  health  care 
professionals  in  the  particular  field,  (2) 
consider  the  needs  of  the  MCO's  or 
PIHP's  enrollees,  (3)  are  adopted  in 
consultation  with  contracting  health 
care  professionals,  and  (4)  are  reviewed 
and  updated  periodically  as 
appropriate.  We  also  proposed  that 
MCOs  and  PIHPs  disseminate  the 
guidelines  to  all  affected  providers  and, 
upon  request,  to  enrollees  and  potential 
enrollees.  Finally,  we  specified  that 
decisions  with  respect  to  utilization 
management,  enrollee  education, 
coverage  of  services,  and  other  areas  to 
which  the  guidelines  apply  must  be 
consistent  with  the  guidelines. 

Comment:  One  commenter  said  that 

!  438.236  should  apply  to  dental  plans. 
!  Response:  We  agree  with  the 
ommenter.  This  section  should  apply 
to  PAHPs,  including  dental  plans,  as 
well  as  to  MCOs  and  PIHPs,  and  we 
have  revised  §438.236  accordingly.  We 
note  that  the  scope  of  services  in  the 
PAHP  contract  will  determine  the  areas 
in  which  practice  guidelines  are 
appropriate.  For  example,  dental 
guidelines  would  only  be  appropriate 
for  plans  that  are  responsible  for 
providing  dental  services.  Likewise,  a 
clinical  practice  guideline  is 
incompatible  with  transportation 
services,  making  this  section 
inapplicable  to  transportation  PAHPs. 
I :  Comment:  One  commenter 
recommended  that  the  regulation 
require  MCOs  and  PIHPs  to  use  practice 
guidelines  developed  and/ or  endorsed 
by  the  American  Academy  of  Pediatrics. 
Response:  We  are  not  specifying  what 
guidelines  MCOs  and  PIHPs  must  adopt 
but  rather  are  establishing  criteria  to  be 
used  by  MCOs  and  PIHPs  in  adopting 
guidelines. 

Comment:  Several  commenters 
objected  to  the  requirement  that  MCOs 
and  PIHPs  adopt  practice  guidelines. 
One  commenter  said  that  guideline 
adoption  should  not  be  required 
because  nationally  accepted  standards 
are  not  available  for  all  clinical  areas, 
for  example,  for  rehabilitative  mental 
health  services.  Another  commenter 


objected  to  this  provision  because  he 
believes  that  to  require  use  of  clinical 
practice  guidelines  substitutes  the 
judgment  of  CMS,  the  States,  and  MCOs 
and  PIHPs  for  the  judgment  of  health 
care  professionals.  Other  commenters 
supported  the  provision  but  suggested 
that  reference  be  made  to  HIV/ AIDS 
guidelines  or  that  the  provision  also 
require  the  use  of  clinical  review  criteria 
that  are  directed  specifically  to  meeting 
the  needs  of  at-risk  populations. 

Response:  We  continue  to  believe  that 
States  should  require  MCOs,  PEHPs,  and 
PAHPs  (where  appropriate)  to  adopt 
clinical  practice  guidelines  in  order  to 
ensure  the  highest  quality  of  care  to 
enrollees.  We  are  aware  that  clinical 
practice  guidelines  are  not  available  for 
all  areas  of  clinical  practice.  However, 
we  believe  that  it  is  important  to 
promote  the  use  of  guidelines  based  on 
clinical  evidence.  Guidelines  are  being 
developed  by  a  variety  of  organizations 
in  a  variety  of  areas  and  will 
increasingly  become  available  for  use. 
This  is  why  we  have  set  criteria  for 
MCOs,  PIHPs,  and  PAHPs  to  use  when 
adopting  guidelines  rather  than 
specifying  particular  guidelines  to  be 
used.  We  do  not  agree  that  requiring  the 
use  of  practice  guidelines  substitutes  the 
judgement  of  CMS,  States,  or  health 
plans  for  the  judgement  of  health  care 
professionals.  Rather,  guidelines  assist 
health  care  professionals  to  apply  the 
best  evidenced-based  practice  to  clinical 
care.  Guidelines  are  developed  to  assist 
the  health  care  professional,  not  to 
dictate  a  specific  course  of  action.  We 
require  that  MCOs,  PIHPs,  and  PAHPs 
consult  with  their  contracting  health 
care  professionals  when  adopting 
practice  guidelines  to  ensure  that  the 
health  care  professionals  have  input 
into  these  decisions. 

Comment:  One  commenter  stated  that 
the  regulation  should  require  MCOs  to 
consult  with  organizations  that  develop 
practice  guidelines. 

Response:  We  do  not  agree  that  it  is 
necessary  or  practical  to  require  MCOs, 
PIHPs,  and  P/Jffs  to  consult  with 
organizations  that  develop  practice 
guidelines.  What  we  believe  is 
important  is  that  the  guidelines  are 
valid  and  reliable,  are  relevant  to  the 
enrollee  population,  are  adopted  in 
consultation  with  the  contracting  health 
care  providers,  and  are  reviewed  and 
updated  periodically  to  ensure  that  they 
continue  to  reflect  the  most  recent 
evidence.  Therefore,  these  are  the 
criteria  we  specify  in  the  regulation  for 
MCOs,  PIHPs,  and  PAHPs  to  use  when 
adopting  practice  guidelines. 


15.  Quality  Assessment  and 
Performance  Improvement  Program 
(Proposed  §438.240) 

This  section  sets  forth  the  State's 
responsibility  to  ensiu-e  that  each  MCO 
and  PIHP  with  which  it  contracts  have 
in  place  a  quality  assessment  and 
performance  improvement  program  for 
the  services  it  furnishes  to  Medicaid 
enrollees.  In  the  NPRM  we  proposed 
that  States  must  require  that  each  MCO 
and  PIHP  include  the  following  basic 
elements  in  its  quality  assessment  and 
performance  improvement  program:  (1) 
Conduct  performance  improvement 
projects,  (2)  have  in  effect  mechanisms 
to  detect  both  underutilization  and 
overutilization  of  services,  and  (3)  have 
in  effect  mechanisms  to  assess  the 
quality  and  appropriateness  of  care 
furnished  to  enrollees  with  special 
health  care  needs. 

In  our  proposed  rule  we  specified  that 
CMS,  in  consultation  with  States,  and 
other  stakeholders,  may  specify 
standardized  quality  measures  and 
topics  for  performance  improvement 
projects  to  be  required  by  States  in  their 
contracts  with  MCOs  and  PIHPs.  We 
proposed  that  MCOs  and  PIHPs  measure 
performance  using  standardized 
measures  aimually,  and  implement 
performance  improvement  projects  that 
address  clinical  and  non-clinical  areas. 
We  also  proposed  that  States  review,  at 
least  annually,  the  impact  and 
effectiveness  of  their  quality  assessment 
and  performance  improvement 
programs. 

Comment:  Several  commenters 
supported  the  quality  assessment  and 
performance  improvement  provisions. 

Response:  We  retain  the  provisions  in 
§438.240  in  the  final  rule  with  certain 
revisions,  discussed  below. 

Comment:  One  commenter  supported 
the  provision  that  CMS  will  consult 
with  States  and  other  stakeholders  if  we 
decide  to  exercise  our  authority  to 
specify  qualify  measures  or  topics  for 
performance  improvement  projects  that 
we  would  require  States  to  include  in 
their  contracts  with  MCOs. 

Response:  We  believe  it  is  important 
to  include  all  stakeholders  in  any 
discussions  that  would  lead  to 
specifying  performance  measures  or 
topics  for  performance  improvement 
projects  that  we  would  require  States  to 
include  in  their  contracts  with  MCOs 
and  PIHPs. 

Comment:  Several  commenters  were 
concerned  that  measures  identified  and 
developed  by  CMS,  in  consultation  with 
States  and  other  stakeholders,  would  be 
measures  that  are  not  routinely 
collected  nor  applicable  to  the  unique 
circumstances  of  States  and  MCOs/ 
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PIHPs  and  that  the  standardized 
performance  measures  would  impose 
additional  burden.  The  commenters 
suggested  this  requirement  be  removed. 
One  commenter  agreed  that  some 
standardization  of  performance 
measures  is  appropriate  but  believes  the 
specifications  for  the  measures  should 
be  determined  by  the  MCO  or  PIHP. 

Response:  We  hope  that  by  including 
all  stakeholders  in  discussions  about 
performance  measures  that  we  will 
reach  agreement  about  measures  that  are 
important  to  a  wide  range  of 
stakeholders  and  to  CMS.  We  recognize 
that  each  State  and  MCO  and  PIHP  will 
have  unique  program  circiunstances  and 
that  the  national  measures  chosen  will 
not  meet  all  these  needs.  However,  the 
requirement  to  use  standard  measures 
does  not  preclude  States,  MCOs,  and 
PIHPs  from  also  using  performance 
measures  that  they  find  useful.  We 
believe  we  should  have  the  ability  to 
specify  standard  measures  and  topics 
for  performance  improvement  projects 
to  provide  comparability  across  States 
for  some  measures  and  to  establish 
national  priority  areas  for  performance 
improvement  projects.  Therefore,  we 
retain  this  provision  in  the  final  rule. 

Comment:  Several  commenters 
requested  that  we  permit  exceptions  or 
deviations  from  the  standard  measures 
required  by  us. 

Response:  As  we  stated  in  the 
preamble  to  the  proposed  rule,  we 
believe  we  should  have  the  ability  to 
specify  standard  measures  and  that  we 
will  be  working  in  consultation  with 
States  and  other  stakeholders  to  agree 
upon  standard  measures.  Policy 
regarding  the  implementation  of  the 
measures,  including  whether  any 
exceptions  should  apply,  will  also  be 
determined  in  consultation  with 
stakeholders. 

Ckimment:  Several  conunenters 
disagreed  with  our  proposal  to  allow 
CMS  to  specify  topics  for  performance 
improvement  projects.  One  commenter 
stated  that  States  are  in  the  best  position 
to  identify  State  health  priorities  and 
how  to  allocate  their  resources  and 
suggested  that  this  provision  be 
removed.  Several  conunenters 
encouraged  us  to  defer  to  States  in 
determining  the  number  and  type  of 
studies  to  be  performed.  One 
commenter  agreed  that  the 
identification  of  standard  performance 
improvement  project  topics  is 
appropriate  but  believes  that  the 
intervention  and  measurement 
specifications  should  be  left  up  to  the 
MCOs/PIHPs. 

Response:  As  stated  in  the  preamble 
of  the  August  2001  proposed  rule,  we 
believe  that  as  the  art  of  quality 


improvement  and  measurement 
advances,  we  should  have  the  ability  to 
specify  standard  measures  and  topics 
for  performance  improvement  projects. 
We  retain  this  provision  in  the  final 
rule.  As  in  the  proposed  rule,  in  the 
final  rule,  we  do  not  specify  the  number 
or  types  of  quality  improvement  projects 
nor  do  we  specify  improvement 
interventions  that  MCOs  and  PIHPs 
must  implement. 

Comment:  Several  commenters 
expressed  concern  that  requiring 
performance  improvement  projects  to 
achieve  demonstrable  and  sustained 
improvement  is  not  always  feasible. 
Commenters  said  that  this  requirement 
could  have  a  negative  impact  on  quality 
improvement  activities  because  it  may 
impact  the  willingness  of  MCOs  and 
PIHPs  to  take  on  difficult  projects.  One 
commenter  suggested  that  the  language 
in  this  section  be  changed  to  reflect  that 
these  projects  have  the  goal  of  achieving 
demonstrable  and  sustained 
improvement  as  opposed  to  requiring 
the  projects  to  achieve  this 
improvement.  Another  commenter 
suggested  deeming  MCOs/PIHPs  as 
having  satisfied  the  quality  assurance 
requirements  foimd  in  this  subpart  if  the 
MCO  or  PIHP  is  accredited  by  a  private 
accreditation  organization. 

Response:  We  agree  with  the 
commenters  that  achieving 
demonstrable  improvement  is  not 
always  feasible.  We  have  revised 
§  438.240(b)(1)  to  require  that 
performance  improvement  projects  be 
designed  to  achieve  significant 
improvement  sustained  over  time.  This 
language  is  consistent  with  Medicare 
requirements  that  define  demonstrable 
improvement  as  "significant 
improvement  sustained  over  time."  We 
plan  to  address  deeming  of  MCO  and 
PIHP  quality  initiatives  in  the  EQR  final 
rule. 

Comment:  One  commenter  suggested 
that  we  allow  States  discretion  to 
require  demonstrable  improveinent  or 
not. 

Response:  As  indicated  in  the 
response  to  the  previous  comment,  we 
are  no  longer  requiring  that  performance 
improvement  projects  achieve 
demonstrable  improvement.  We  are 
requiring  that  these  projects  be  designed 
to  achieve  significant  improvement 
sustained  over  time.  States  will  have  the 
discretion  to  define  what  is  to  be 
considered  significant  improvement. 

Comment:  Many  commenters  argued 
that  MCOs  and  PIHPs  should  be 
required  to  meet  minimum  performance 
levels  established  by  the  States  as  part 
of  their  quality  assessment  and 
performance  improvement  program.  The 
commenters  recommended  that  this 


requirement  be  added  under 
§  438.240(b).  One  commenter  supported 
that  we  did  not  propose  to  require 
MCOs  and  PIHPs  to  meet  minimum 
performance  standards.  The  commenter 
argued  that  it  is  difficult  to  identify 
reasonable  performance  levels  when 
taking  into  consideration  the  variation 
of  local  conditions,  beneficiaries,  and 
unique  program  characteristics.  This 
commenter  recommended  that  the 
provision  for  standard  quality  measures 
be  modified  to  allow  States  to 
recommend  modification  to  the 
standards  on  a  regional  or  State  basis. 

Response:  We  ao  not  agree  that  we 
should  require  States  to  establish 
minimum  performance  levels  that 
MCOs  and  PIHPs  must  meet  as  an 
element  of  the  quality  assessment  and 
improvement  program.  States  have  the 
option  to  establish  such  levels,  whether 
they  are  State  standards  or  regional 
standards.  We  agree  that  performance 
measures  should  be  included  as  an 
element  of  the  quality  assessment  and 
performance  improvement  program. 
This  was  our  original  intent.  We  have 
changed  §  438.240(b)(2)  to  add 
calculation  of  performance  measures  as 
a  basic  element  of  quality  assessment 
and  performance  improvement 
programs. 

Comment:  One  commenter  suggested 
that  States  require  that  the  information 
obtained  from  assessments  of 
underutilization  and  overutilis^ation  and 
of  the  quality  and  appropriateness  of 
care  to  enrollees  with  special  health 
care  needs  be  reported  by  age,  race,  and 
ethnicity  of  Medicaid  enrollees. 

Response:  We  do  not  agree  that  this 
regulation  should  specify  that 
information  obtained  on 
underutilization  and  overutilization  of 
services  or  the  quality  and 
appropriateness  of  care  furnished  to 
enrollees  with  special  health  care  needs 
should  be  reported  according  to  age, 
race,  and  ethnicity.  We  believe  that  each 
State  should  specify  how  the 
information  should  be  reported  based 
upon  individual  State  needs. 

Comment:  One  commenter  agreed 
with  the  requirement  that  MCOs  and 
PIHPs  annually  measvire  performance 
using  standard  measures  required  by  the 
State  and  report  this  information  to  the 
State.  The  commenter  believes  that  this 
provision  maintains  MCO  and  PIHP 
accountability  while  providing  critical 
flexibility  in  the  manner  in  which  the 
requirements  are  carried  out. 

Response:  We  agree  with  the 
commenter  and  we  have  retained  the 
provision  in  §  438.240(c)  of  the  final 
rule.  We  also  take  this  opportunity  to 
clarify  that  the  State  performance 
measures  described  in  §  438.240(c)  must 
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reflect  any  national  performance 
measures  that  may  be  prescribed  by  the 
Secretary,  consistent  with  §  438.204(c) 
and  §  438.240(a)(2). 

We  also  have  taken  the  opportunity  to 
recognize  an  additional  approach  to 
producing  performance  measures  that 
maintains  MCO  and  PIHP  accountability 
while  providing  flexibility  in  the 
manner  in  which  provisions  at 
§  438.240(c)  pertaining  to  performance 
measurement  are  met.  Specifically,  we 
have  been  reminded  of  a  practice  used 
by  a  growing  number  of  States  in  which 
State  agencies  calculate  measures  of  the 
performance  of  their  MCOs  or  PIHPs 
using  encounter  and  claims  data 
transmitted  by  the  MCO  or  PIHP  to  the 
State.  We  believe  this  is  an  acceptable 
practice  that  can  reduce  burden  on 
MCOs  and  PIHPs,  especially  when 
MCOs  or  PIHPs  are  already  transmitting 
encoimter  data  to  the  State.  Therefore, 
we  have  revised  §  438.240(c)  to  indicate 
that  there  are  three  acceptable  ways  for 
States  to  obtain  performance  measures 
for  each  MCO  and  PIHP:  (1)  The  MCO 
or  PIHP  could  calculate  the  measures 
according  to  the  States'  specifications; 
(2)  the  State  could  calculate  the 
measures  using  encounter  or  similar 
data  submitted  to  the  State  by  the  MCO 
or  PIHP;  and  (3)  a  State  could  obtain 
performance  measures  using  a 
combination  of  these  two  approaches. 
We  authorize  States  to  determine  the 
best  approach  or  approaches  to  be  used 
in  its  State,  recognizing  that  a  State  may 
decide  to  use  different  approaches  for 
individual  MCOs  or  PIHPs. 

Comment:  Several  commenters  agreed 
with  the  limited  detail  included  in  this 
regulation  related  to  performance 
improvement  projects.  The  commenters 
argued  that  the  regulation  sufficiently 
describes  Federal  standards  while 
allowing  States  and  MCOs  and  PIHPs 
the  flexibility  to  develop  processes  that 
work  best  to  fit  their  programs.  One 
commenter  requested  that  we  work  with 
MCOs  and  Pllffs  and  other  stakeholders 
to  develop  guidance  related  to  the  final 
regulation  that  will  further  explain  our 
expectations  for  implementing 
performance  improvement  projects  (for 
example,  challenges  inherent  in  efforts 
to  positively  affect  quality  of  care  and 
outcomes  given  eligibility  status, 
changes  of  enrollees,  small  populations, 
etc.). 

Response:  We  retain  §  438.240(d)  in 
our  final  rule.  We  have  developed 
guidance  for  States  on  implementing 
performance  improvement  projects.  As 
part  of  the  development  of  the  EQR 
regulation,  we  were  statutorily 
mandated  to  contract  with  a  national 
accreditation  organization  to  develop 
irotocols  to  be  used  in  EQR.  We 


awarded  a  contract  to  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  to 
develop  these  protocols.  The  JCAHO,  as 
part  of  this  effort,  convened  an  expert 
panel  composed  of  State  agencies, 
MCOs,  experts  on  quality  improvement 
activities,  and  other  stakeholders  to 
provide  us  feedback  on  the  development 
of  the  protocols.  Two  protocols  address 
performance  improvement  projects.  One 
protocol  provides  guidance  on  how  to 
conduct  performance  improvement 
projects  and  one  provides  guidance  on 
how  to  validate  performance 
improvement  projects.  These  protocols 
can  be  found  on  our  web  site  at  http:/ 
/www.hcfa.gov/medicaid/ 
mceqrhmpJitm. 

Comment:  Several  commenters  asked 
us  to  clarify  under  §438. 240(d)(2)  what 
is  meant  by  the  "new  information  on 
quality  of  care  every  year"  that  we  are 
requiring  be  reported  by  the  MCO  or 
PIHP  on  each  project  upon  request  by 
the  State. 

Response:  The  MCO  or  PIHP  should 
provide  to  the  State  new  information 
from  performance  improvement  projects 
underway  or  information  on  projects 
that  had  been  initiated  since  the 
previous  aimual  report.  For  example,  a 
project  recently  initiated  by  the  MCO  or 
PIHP  may  only  be  able  to  describe  the 
topic  selected  and  methodology  to  be 
used  at  the  time  of  the  first  report.  In 
year  two,  the  intervention  may  have 
been  implemented,  but  there  may  not 
yet  be  data  to  report.  In  year  three,  base 
line  data  may  be  collected,  and  in  year 
four,  there  may  be  a  repeat 
measurement.  As  projects  progress, 
different  information  will  be  available  to 
report. 

Comment:  Many  commenters  argued 
that  our  final  rule  should  include  more 
specific  requirements  related  to 
performance  improvement  projects  that 
include  more  specificity  such  as  (1)  that 
the  MCOs/PIHPs  include  objective, 
clearly  and  unambiguously  defined 
measures  based  on  current  clinical 
knowledge  or  health  services  research 
(2)  that  the  measures  measure  outcomes 
such  as  change  in  health  status, 
functional  status,  enrollees  satisfaction, 
or  proxies  of  these  outcomes,  and  (3) 
that  over  time,  MCOs/PIHPs  vary 
projects*  to  focus  on  a  full  spectrum  of 
services  rather  than  repeatedly 
monitoring  areas  that  are  easy  to 
measure  and  improve.  One  commenter 
was  concerned  that  the  lack  of 
specificity  in  the  NPRM  will  result  in 
MCOs  and  PIHPs  developing  quality 
measures  that  may  be  irrelevant  to 
patient  care  and  projects  that  may  not 
protect  patients.  Another  commenter 
was  concerned  that  the  lack  of 


specificity  relieves  States  and  MCOs 
from  developing  and  monitoring 
performance  measures  for  specific 
conditions  such  as  mental  illness  and 
other  severe  disabilities. 

Response:  We  do  not  agree  that  this 
regulation  should  provide  more  detail 
on  performance  improvement  projects 
or  on  the  indicators  used  to  measure 
performance.  We  believe  the  final 
regulation  creates  a  balance  between  an 
appropriate  amount  of  detail  needed  to 
ensure  that  States  implement 
interventions  to  improve  quality,  while 
at  the  same  time,  provides  States  with 
the  flexibility  to  determine  the  measures 
and  levels  they  want  to  require  of  their 
contracting  MCOs  and  PIHPs.  We 
believe  that  States  and  MCOs  and  PIHPs 
will  use  performance  measures  and 
performance  improvement  projects  that 
reflect  important  areas.  These  activities 
are  costly  and  time-consuming  and  we 
believe  that  States  and  MCOs/PIHPs 
will  target  the  investments  in  financial 
and  staffing  resources  required  for  these 
activities  to  topics  that  will  benefit  from 
program  improvement. 

Section  438.240  requires,  as  a  basic 
element  of  a  quality  assessment  and 
performance  improvement  program,  that 
MCOs  and  PIHPs  have  in  effect 
mechanisms  to  assess  the  quality  and 
appropriateness  of  care  furnished  to 
enrollees  with  special  health  care  needs. 
This  includes  beneficiaries  with 
conditions  such  as  mental  illness  and 
other  severe  disabilities. 

Comment:  Many  commenters  argued 
that  MCOs  and  PHPs  should  be  required 
to  conduct  performance  improvement 
projects  on  topics  specified  by  the  State 
and  that  MCOs  and  PIHPs  should  be 
required  to  participate  in  at  least  one 
statewide  project.  The  commenters 
recommended  that  we  incorporate  these 
requirements  in  our  final  rule. 

Response:  We  do  not  agree  that  this 
rule  should  require  that  States  have 
their  MCOs  and  PIHPs  participate  in 
statewide  projects.  We  reserve  the  right 
to  set  performance  improvement  project 
topics  in  the  future  as  specified  in 
§  438.240(a)(2).  A  State,  at  its  discretion, 
however,  may  choose  to  specify  topics 
for  MCOs  or  PIHPs  improvement 
projects  or  to  mandate  participation  in 
statewide  projects. 

Comment:  One  commenter 
encouraged  us  to  recognize  the  long- 
term  nature  of  quality  initiatives,  that 
improvement  in  quality  is  incremental. 
The  commenter  was  concerned  that  the 
short-term  commitment  to  initiatives 
that  is  usually  the  perspective  of  States 
does  not  provide  a  paradigm  for 
studying  and  understanding  what  works 
in  managed  care.  The  commenter  argued 
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that  quality  initiatives  should  not 
change  capriciously  from  year  to  year. 

Response:  We  agree  with  the 
commenter  and  acknowledge  that 
quality  improvement  initiatives  need  a 
sufficient  amount  of  time  to  be 
implemented  and  for  findings  to  be 
determined.  We  do  not  prescribe  the 
duration  in  which  performance 
improvement  projects  must  be 
completed.  We  only  require  that  a 
project  be  completed  in  a  reasonable 
time  period  and  that  information  be 
provided  on  the  project's  progress 
aimually. 

Comment:  Several  commenters  asked 
for  clarification  on  how  the  program 
review  by  States  will  be  coordinated 
with  the  EQR  regulations.  Several 
commenters  suggested  that  we 
coordinate  these  efforts  to  avoid 
duplication  of  efforts:  For  example,  one 
commenter  suggested  that  we  permit 
MCOs  and  PIHPs  that  are  certified  by  an 
accreditation  agency  or  who  are 
reviewed  by  another  State  agency  to  be 
exempt  from  Medicaid  reviews  and 
EQR.  One  commenter  suggested  that  we 
provide  a  cross  reference  to  the  EQR 
regulation  and  that  we  provide  States 
sufficient  discretion  to  define  and 
modify  their  external  review  activities. 
Another  commenter  suggested  that  we 
amend  the  regulation  to  allow  a  State  to 
use  the  EQR  to  meet  the  program  review 
by  the  State  requirements  under 
§  438.240(e). 

Response:  States  at  their  option  may 
use  EQR  findings  to  meet  the  program 
review  requirements  under 
§  438.240(e)(1).  The  final  EQR  rule 
addresses  the  circumstances  under 
which  an  MCX)  or  PIHP  may  be  exempt 
from  quality  initiatives  and  what  types 
of  quality  initiatives  we  consider  to  be 
EQR  activities.  We  are  not  providing  a 
cross  reference  to  the  EQR  provisions  or 
amending  this  rule  to  stipulate  that  EQR 
can  be  used  to  meet  this  requirement. 
We  are  providing  States  with  the 
flexibility  to  decide  if  they  want  to  use 
EQR  or  some  other  activity  to  meet  these 
requirements. 

Comment:  One  commenter  agreed 
with  the  requirement  that  States  review 
the  MCO's  and  PIHP's  performance  on 
standard  measures  on  which  MCOs  and 
PIHPs  are  required  to  report. 

Response:  In  the  final  rule,  we  retain 
§  438.240(e)(1)  as  proposed. 

16.  Health  Information  Systems 
(Proposed  §438.242) 

Section  1932(c)(l)(iii)  of  the  Act 
requires  States  that  contract  with  MCOs 
to  develop  a  quality  assessment  and 
improvement  strategy  that  includes 
procedures  for  monitoring  and 
evaluating  the  quality  and 


appropriateness  of  care  and  services  to 
enrollees.  It  also  provides  that  MCOs 
provide  quality  assurance  data  to  the 
State  using  the  data  and  information  set 
specified  by  the  Secretary  for  the 
Medicare+Choice  program  or  other  data 
specified  by  the  Secretary  in 
consultation  with  States.  Section 
438.242  proposed  that  States  require 
that  MCOs  and  PIHPs  have  health 
information  systems  sufficient  to 
provide  data  to  States  and  CMS. 

Paragraph  (a)  required  that  States 
must  ensure  that  MCOs  and  PIHPs 
maintain  data  systems  that  collect, 
analyze,  integrate,  and  report  data  to 
achieve  the  objectives  of  subpart  D.  It 
required  that  the  system  must  provide 
information  on  utilization,  grievances, 
and  disenroUments  (other  than  those 
that  result  from  ineligibility  for 
Medicaid).  Paragraph  (b)  provided  that 
the  State  must  require  MCOs  and  PIHPs 
to  collect  data  on  enrollee  and  provider 
characteristics  and  on  services 
furnished  to  enrollees,  and  to  ensure  the 
accuracy  and  completeness  of  data 
received  from  providers  by  (1)  verifying 
its  accuracy  and  completeness;  (2) 
screening  the  data  for  completeness, 
logic,  and  consistency;  and  (3) 
collecting  service  information  in 
standard  formats  to  the  extent  feasible 
and  appropriate. 

Paragraph(c)  required  MCOs  and 
PIHPs  to  make  all  data  available,  as 
required  in  this  subpart,  to  the  State 
and,  on  request,  to  CMS. 

Comment:  One  commenter  urged 
CMS  to  establish  national  data 
collection  standards  for  collection  of 
encounter  data,  EPSDT  information,  and 
network  information  by  States,  using 
standards  established  under  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  where 
possible. 

Response:  We  do  not  agree  that  CMS 
should  establish  national  data  collection 
standards  as  part  of  this  regulation. 
Under  HIPAA,  the  Secretary  is 
establishing  standards  for  the  electronic 
transfer  of  health  data,  including 
encounter  data.  The  HIPAA  regulations 
also  specify  the  entities  to  which  the 
standards  apply.  Medicaid  MCOs  and 
PIHPs,  as  well  as  State  Medicaid 
agencies,  will  need  to  comply  with  the 
HIPAA  regulations  to  the  extent  they 
apply. 

Comment:  One  commenter  noted  that 
MCO  and  PIHPs  can  only  supply  data  to 
States  to  the  extent  they  are  provided 
data  by  providers.  This  commenter 
suggested  that  this  regulation  require 
that  providersgive  data  to  health  plans. 

Response:  This  regulation  is  directed 
to  States  and,  by  placing  requirements 
on  States  for  their  contracts  with  MCOs, 


PIHPs,  PAHPs,  and  PCCMs.  on  these 
other  entities.  The  regulation  does  not 
address  the  relationships  of  MCOs  and 
PIHPs  and  their  providers.  Therefore, 
we  are  not  including  a  provision  to 
require  data  reporting  by  providers. 

Comment:  One  commenter  noted  that 
it  is  important  for  States  to  negotiate 
price  discounts  with  hardware  and 
software  vendors  that  can  be  passed  on 
to  providers  and  to  develop  guidance 
materials  for  practices  preparing  to 
install  hardware  and  software. 

Response:  States  are  in  the  best 
position  to  identify  means  to  assist 
providers  with  the  electronic 
submission  of  data.  We  do  not  believe 
that  this  issue  should  be  addressed  in 
Federal  regulations.  We  revised 
§  438.242(a)  by  adding  the  words  "and 
appeals"  after  "grievances".  This 
change  was  made  to  be  consistent  with 
§438.416,  which  requires  States  to 
review  information  collected  by  MCOs 
and  PIHPs  as  part  of  the  State  quality 
strategy. 

E.  Grievance  System  (Subpart  F) 

Proposed  subpart  F  is  based  on 
section  1902(a)(3)  of  the  Act,  (which 
requires  a  State  plan  to  provide  an 
opportimity  for  a  fair  hearing  to  any 
person  whose  request  for  assistance  is 
denied  or  not  acted  upon  promptly), 
section  1902(a)(4)  of  the  Act,  (which 
authorizes  the  Secretary  to  specify 
methods  of  administration  that  are 
"necessary"  for  "proper  and  efficient 
administration"),  and  section  1932(b)(4) 
of  the  Act,  (which  requires  that  MCOs 
have  an  internal  grievance  procedure 
under  which  a  Medicaid  enrollee,  or  a 
provider  on  behalf  of  an  eiu-ollee,  may 
challenge  the  denial  of  coverage  of,  or 
payment  by,  the  MCO). 

In  this  subpart,  we  proposed 
regulations  that  lay  out  the  elements  of 
the  grievance  system  required  under 
section  1932(b)(4).of  the  Act,  and  how 
it  interfaces  with  the  State  fair  hearing 
requirements  in  section  1902(a)(3).  We 
defined  terms,  described  what 
constitutes  a  notice  of  action,  and 
addressed  how  grievances  and  appeals 
must  be  handled,  including  timeframes 
for  taking  action.  We  included  a  process 
for  expedited  resolution  of  appeals  in 
specific  circumstances;  addressed  the 
requirement  for  continuation  of  benefits; 
and  laid  out  the  requirements  relating  to 
record  keeping,  monitoring  and 
effectuation  of  reversed  appeal 
resolutions. 

We  proposed  conforming 
amendments  to  part  431  to  reflect 
changes  in  terminology  and  other  new 
provisions  enacted  in  the  BBA.  We  also 
made  conforming  changes  to  the  fair 
hearing  regulations  in  subpart  E  of  part 
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431,  to  reflect  the  MCO  grievance  and 
appeals  process  in  subpart  F  of  part  438. 
We  note  that  we  revised  §  431.244(f)(3) 
to  require  State  approval  for  direct 
access  to  an  expedited  State  fair  hearing 
for  MCO  and  PIHP  enrollees.  Due  to  the 
close  relationship  of  the  subject  matter 
with  subpart  F,  comments  and 
responses  regarding  part  431  are 
addressed  in  this  subpart. 

1.  Statutory  Basis  and  Definitions 
(Proposed  §438.400) 

j  I  Definitions  of  terms  used  in  proposed 
subpart  F  are  found  in  proposed 
§  438.400  and  have  the  following 
meanings: 

Action  means,  in  the  case  of  an  MCO 
or  PIHP  or  any  of  its  providers, 

•  The  denial  or  limited  authorization 
of  a  requested  service,  including  the 
type  or  level  of  service; 

•  The  reduction,  suspension,  or 
termination  of  a  previously  authorized 
service; 

•  The  denial,  in  whole  or  in  part,  of 
payment  for  a  service;  or 

•  For  a  resident  of  a  nnal  area  with 
only  one  MCO  or  PIHP,  the  denial  of  a 
Medicaid  enrollee's  request  to  exercise 
his  or  her  right  to  obtain  services 
outside  the  network. 

Appeal  means  a  request  for  review  of 
an  action,  as  "action"  is  defined  in  this 
subpart. 

Grievance  is  defined  as  an  expression 
of  dissatisfaction  about  any  matter  other 
than  an  action.  This  term  can  also  be 
used  to  refer  to  the  overall  system  that 
includes  grievances  and  appeals 
handled  at  the  MCO  or  PIHP  level  and 
access  to  the  State  fair  hearing  Process. 
Possible  subjects  for  grievances  include, 
but  are  not  limited  to,  the  quality  of  care 
or  services  provided,  aspects  of 
interpersonal  relationships  such  as 
rudeness  of  a  provider  or  employee,  or 
failure  to  respect  the  em-oUee's  rights. 

Proposed  §  438.400  contained  me 
definition  of  a  "governing  body."  We, 
however,  had  not  proposed  regulatory 
requirements  for  a  governing  body. 
Therefore,  we  are  removing  the 
definition  of  a  governing  body  in  the 
final  rule. 

We  received  the  following  comments 
on  these  definitions. 

Comment:  One  commenter  felt  that 
having  several  potentially  conflicting 
Federal  statutes  and  State  laws  related 
to  a  health  care  plan's  grievance  system 
is  troubling  for  the  plans.  They  asked 
that,  if  a  Patients'  Bill  of  Rights  is 
enacted,  CMS  review  the  provisions  of 
this  regulation  to  make  it  consistent 
with  the  mandate  under  that  legislation, 
as  well  as  ERISA  rules. 

Response:  We  agree  with  the 
commenter.  If  a  Patients'  Bill  of  Rights 


is  enacted,  we  of  course  would  be 
required  to  conform  to  the  new  statute 
if  it  applied  to  Medicaid,  but  even  if  it 
did  not,  we  would  review  the  provisions 
and  consider  making  changes  if  it  is 
appropriate  for  the  Medicaid  program. 

Comment:  Many  commenters  believe 
that  the  definition  of  "action"  must 
include  the  failure  to  furnish  services  in 
a  timely  manner,  the  failure  to  resolve 
an  appeal  in  a  timely  manner,  or  the 
denial  of  an  enrollee's  request  to 
disenroll.  They  argued  that  if  a  plan 
delays  furnishing  services  or 
adjudicating  a:  claim  in  a  timely  manner, 
no  "action"  is  triggered.  Therefore,  the 
enrollee  wquld  be  denied  his  or  her 
right  under  section  1902(a)(3)  to  a  fair 
hearing  if  a  claim  medical  assistance  is 
"not  acted  upon  with  reasonable . 
promptness." 

Response:  We  agree  that  section 
1902(a)(3)  of  the  Act  requires  access  to 
a  State  fair  hearing  for  those  requests 
not  acted  upon  in  a  timely  manner,  and 
therefore,  in  §  438.400(b)  we  have 
modified  the  definition  of  "action"  to 
include  unreasonable  delays  in  services, 
or  appeals  not  acted  upon  within  the 
timeframes  provided  in  §  438.408(b). 
However,  we  disagree  that  a  denial  of  a 
request  to  disenroll  constitutes  an 
"action,"  as  it  addresses  an  issue 
separate  from  those  specific  denials, 
limitations,  reductions,  or  suspensions 
of  services  that  trigger  fair  hearing 
requirements. 

Comment:  Some  commenters  believe 
that  the  grievance  and  appeals 
provisions  should  apply  to  PAHPs  as 
well  as  to  MCOs  and  PIHPs. 

Response:  We  agree  that  PAHP 
enrollees  should  have  the  right  to 
appeal  denials,  but  believe  that  direct 
access  to  the  existing  fee-for-service  fair 
hearing  process  is  the  more  appropriate 
vehicle  for  this  in  the  case  of  PAHPs. 
Therefore,  in  responise  to  this  comment, 
we  have  revised  the  fair  hearing 
regulations  in  subpart  E  of  part  431  to 
expressly  reference  PAHP  eiuollees  as 
having  a  right  to  a  fair  hearing  under 
those  provisions  in  the  case  of  an 
"action."  In  general,  we  believe  that  the 
State  should  decide  how  best  to  address 
grievances  involving  PAHPs  that  do  not 
involve  an  action,  since  they  are  often 
individual  physicians  or  small  group 
practices  and  caimot  be  expected  to 
have  the  administrative  structure  to 
support  a  grievance  process. 

Comment:  Several  commenters 
disagreed  that  the  independent 
professional  judgment  of  providers 
should  automatically  trigger  an  action  in 
the  same  manner  as  a  denial  from  an 
MCO  or  PIHP.  They  believed  that  it  is 
sometimes  impossible  for  the  MCO  or 
PIHP  to  know  when  a  provider  has 


denied  a  service,  or  offered  an 
alternative  form  of  treatment  that  may  or 
may  not  be  a  denial.  They  requested  that 
providers  be  removed  from  the  "action" 
definition. 

Response:  We  agree  with  the 
commenters.  Since  a  provider  is  making 
independent  professional  judgments  as 
to  the  care  and  treatment  of  enrollees. 
his  or  her  denial  of  a  particular  request, 
or  the  suggestion  of  an  alternative 
should  not  automatically  trigger  a 
formal  notice  of  appeal  rights  from  the 
MCO  or  PIHP.  We  have  removed  "or 
any  of  its  providers"  from  the  definition 
of  an  "action."  However,  anytime  an 
eru-ollee  challenges  the  decision  of  a 
provider  to  the  MCO  or  PIHP,  an  action 
is  ti'iggered  if  the  MCO  or  PIHP  affirms 
the  provider's  decision,  triggering  a 
notice  from  the  MCO  or  PIHP. 

Comment:  Many  commenters  wanted 
the  regulations  to  provide  expressly  for 
a  "quality  of  care"  grievance  in  cases  in 
which  the  eiu-oUee  believed  that  any 
aspect  of  his  or  her  care  was 
substandard,  or  could  have  caused  them 
harm.  These  commenters  recommended 
that  the  State  be  required  to  review  any 
such  "quality"  grievance  that  was  not 
disposed  of  to  the  enrollee's  satisfaction. 
Some  conunenters  wanted  these 
grievances  to  be  reviewable  by  a  State 
fair  hearing. 

Response:  We  believe  that  those 
enrollee  complaints  not  meeting  the 
standard  of  an  appeal  should  be  treated 
uniformly  under  Federal  statute.  The 
definition  of  "grievance"  includes 
"quality  of  care"  and  it  should  be  up  to 
the  State  to  decide  whether  or  not  a 
review,  or  a  mechanism  allowing  State 
review,  is  necessary.  We  also  believe 
that  an  enrollee  only  has  the  right  to  a 
State  fair  hearing  under  section 
1902(a)(3)  in  cases  that  involve  an 
"action,"  since  section  1902(a)(3)  refers 
to  a  denial  of  medical  assistance,  or  a 
case  in  which  a  claim  for  assistance  is 
"not  acted  upon."  and  not  a  case  in 
which  there  are  concerns  about  the 
quality  of  the  assistance.  We  believe  that 
the  quality  assurance  requirements  in 
subpart  D  of  part  438  address  the 
commenter's  concerns. 

Comment:  One  commenter  felt  that 
appeal  rights  should  be  extended  to 
providers  in  managed  care  systems. 
They  argued  that  this  is  notable 
considering  the  appeal  rights  extended 
to  MCOs  in  the  right  to  pre-termination 
hearings. 

Response:  The  grievance  and  appeal 
rights  in  this  subpart  implement 
statutor\'  provisions  that  grant  rights  to 
Medicaid  beneficiaries,  not  providers. 
The  right  to  a  fair  hearing  in  section 
1902(a)(3)  applies  to  an  "individual" 
whose  claim  for  medical  assistance  is 
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denied  or  not  acted  upon.  The  statutory 
requirement  in  section  1932(b)(4)  that 
MCOs  have  grievance  procedures 
similarly  applies  to  "an  enrollee*  *  *or 
a  provider  on  behalf  of  an  enrollee. 
*  *  *"  (Emphasis  added.)  While  it  is 
true  that  the  statute  provides  for  the 
right  to  a  hearing  before  an  MCO 
contract  is  terminated,  there  is  no 
statutory  provision  for  an  appeal  right 
for  providers  subcontracting  with 
managed  care  plans.  While  States  are 
free  to  provide  such  rights,  and 
information  must  be  provided  about 
such  rights  where  they  exist  (see  section 
A.  above),  there  are  no  such  rights  under 
Federal  statute.  We  defer  to 
congressional  intent  on  this  issue,  and 
have  not  provided  for  any 
subcontracting  provider  appeal  rights  in 
this  final  rule. 

2.  General  Requirements  (Proposed 
§438.402) 

Proposed  §438.402  required  each 
MCO  and  PIHP  to  have  a  grievance 
system  in  place  for  enroUees  that 
includes  a  grievance  process,  an  appeal 
process,  and  access  to  the  State's  fair 
hearing  system. 

Proposed  §  438.402(b)(1)  specified 
that  an  enrollee  may  file  a  grievance  or 
an  MCO  or  PIHP  level  appeal,  and  may 
request  a  State  fair  hearing.  In  addition, 
as  provided  in  section  1932(b)(4),  the 
proposed  rule  provides  that  a  provider, 
acting  on  behalf  of  an  enrollee  (with  the 
enrollee's  written  consent)  may  file  an 
appeal  of  a  "denial  of  coverage  of  or 
payment  for"  assistance,  or  an  "action." 
However,  under  proposed 
§438.402(b)(l)(ii),  the  provider  could 
not  file  a  grievance  or  request  a  State 
fair  hearing  on  behalf  of  the  enrollee. 

Under  §  438.402(b)(2),  we  proposed 
timeframes  within  which  the  enrollee  or 
provider  (on  the  enrollee's  behalf)  may 
file  an  appeal.  Our  intent  was  to  mirror 
the  filing  timeframes  for  a  State  fair 
hearing,  that  is,  a  reasonable  amount  of 
time  up  to  90  days.  In  addition,  we 
incorporated  the  longstanding  policy  at 
section  2901.3  of  the  State  Medicaid 
Manual  that  beneficiaries  be  given  a 
minimum  of  20  days  to  file  an  appeal. 
We  believe  that  this  policy  gives 
beneficiaries  a  reasonable  amount  of 
time  to  file  an  appeal.  Therefore,  the 
proposed  regulation  required  that  the 
State  specifies  a  timeframe  for  filing  an 
appeal  that  is  no  less  than  20  days  or 
more  than  90  days  from  the  date  of  the 
MCO's  or  PHP's  notice  of  action. 
Within  this  timeframe,  the  em-oUee  (or 
the  provider  on  his  or  her  behalf)  may 
file  an  appeal,  and  in  a  State  that  does 
not  require  exhaustion  of  the  MCO  and 
PIHP  level  appeals,  the  enrollee  may 
request  a  State  fair  hearing. 


In  proposed  §  438.402(b)(3),  we 
specified  the  manner  in  which  enrollees 
may  file  grievances,  and  enrollees  (or  a 
provider  on  the  enrollee's  behalf)  may 
file  an  appeal.  For  grievances,  the 
enrollee  may  file  either  orally  or  in 
writing,  either  with  the  State  or  the 
MCO  or  PIHP,  as  determined  by  the 
State.  The  eru-oUee  (or  the  provider  on 
the  enrollee's  behalf)  was  permitted  to 
file  an  appeal  either  orally  or  in  writing, 
and  unless  he  or  she  requests  expedited 
resolution,  was  required  to  follow  an 
oral  filing  with  a  written,  signed,' 
appeal.  While  enrollees  were  permitted 
to  start  the  appeal  clock  with  an  oral 
request,  under  the  proposed  rule,  they 
were  required  under  the  proposed  rule 
to  follow  it  with  a  written  request,  as  we 
determined  that  a  written  appeal  best 
dociunents  the  issue  being  appealed.  In 
expedited  situations,  the  proposed  rule 
provided  that  the  eiu'oUee  was  not 
required  to  put  the  appeal  in  writing. 

Comment:  A  few  commenters 
believed  that  permitting  States  to 
require  the  e^diaustion  of  internal  MCO 
or  PIHP  appeals  procediues  was 
unwarranted,  and  favored  appeal  rights 
administered  by  a  state  agency  using  the 
Federal  fair  hearing  regulations.  Other 
commenters  believed  that  since  MCOs 
are  responsible  for  coordinating  care 
and  making  coverage  decisions, 
enrollees  should  be  required  to  utilize 
their  internal  appeals  process  first 
before  filing  for  a  State  fair  hearing. 

Response:  We  disagree  with  both  sets 
of  commenters.  With  respect  to  the 
commenters  opposing  an  internal 
grievance  procedure,  section  1932(b)(4) 
actually  requires  that  such  a  procedure 
be  available,  and  that  enrollees  be 
permitted  to  "challenge"  a  "denial  of 
coverage  of,  or  payment  for"  services 
under  such  procedures.  Thus,  using 
exclusively  a  State  administered  fair 
hearing  mechanism  was  not  even  an 
option  under  the  law.  Furthermore, 
providing  for  an  MCO/PIHP  level  of 
review  is  consistent  with  the  appeals 
rules  under  the  Medicare+Choice 
program,  and  most  versions  of  Patients 
Bill  of  Rights  legislation.  We  believe 
that  as  long  as  the  timeframes  and 
notice  requirements  conform  with  what 
is  allowed  under  direct  access,  an 
internal  system  is  a  proper  and  efficient 
way  to  adjudicate  appeals.  However,  we 
also  believe  that  the  State  should  have 
full  discretion  when  it  comes  to  whether 
to  require  the  utilization  of  the  required 
internal  appeals  process,  or  permit 
direct  access  to  State  fair  hearing. 

Comment:  Some  commenters  found 
that  the  word  "grievance,"  referring  to 
the  overalh  system  as  well  as  a  particidar 
avenue  of  adjudication,  is  inherently 
confusing.  They  recommended  changing 


"grievance  system"  to  something  such 
as  the  "dispute  resolution  process"  or 
"complaint  process."  Others  felt  that  the 
definition  was  too  broad,  triggering 
rights  where  a  different  avenue  for 
resolution  would  make  more  sense. 

Response:  While  we  refer  to  the 
overall  process  as  the  "grievance 
system,"  States  are  free  to  call  it  by  any 
name  they  prefer.  We  chose  "grievance 
system"  over  terms  such  as  "dispute 
resolution  process"  or  "complaint 
process"  because  this  is  the  term  used 
in  section  1932(b)(4),  and  the  other 
terms  suggested  by  the  commenters 
were  too  informal.  To  some  people, 
"complaint"  conjures  up  ideas  of  more 
trivial  matters,  while  "dispute 
resolution"  is  sometimes  associated 
with  arbitration,  which  connotes  a  less 
strict  standard  than  we  wanted  to 
convey.  While  we  based  our  reference  to 
the  overall  system  on  the  reference  to 
"an  internal  grievance  procedure"  in 
section  1932(b)(4),  our  use  of  the  term 
"grievance"  to  refer  to  disputes  not 
resulting  from  an  "action"  tracks  the 
approach  in  the  Medicare+Choice 
regulations,  and  is  based  on  the  broad 
connotations  of  the  word  grievaiice  to 
captiire  a  variety  of  types  of  complaints. 
We  believe  that  the  timefr-ames  and 
other  administrative  requirements  in 
this  final  rule  provide  sufficient  State 
flexibility  to  not  be  a  burden  on  the 
grievance  system. 

Comment:  Many  commenters 
recommended  additional  general 
requirements  for  the  grievance  system. 
These  recommendations  included 
specific  terms  in  the  regulations 
requiring:  (1)  That  all  processes, 
policies,  and  procedures  meet  the 
conditions  set  forth  in  this  subpart;  (2) 
a  State's  written  approval  of  an  MCO's 
or  PHP's  policies  and  procedures  before 
implementation;  (3)  a  governing  body 
rusponsible  for  effective  operation  of  the 
system  including  disposing  of 
grievances  and  resolving  appeals;  (4) 
assurance  that  punitive  action  is  neither 
threatened  nor  taken  against  a  provider 
who  requests  or  supports  a  grievance  or 
appeal;  (5)  acceptance  of  grievances  and 
appeals  from  the  enrollee  or  his  or  her 
representative;  (6)  the  provision  of 
information  required  under  this  subpart, 
(7)  the  referral  to  the  State  of  quality  of 
care  grievances  in  which  the  enrollee  is 
dissatisfied;  and  (8)  that  providers  be 
required  to  give  notice  in  accordance 
with  §  438.404(d). 

Response:  We  believe  that  many  of 
the  above  suggested  requirements  are 
already  addressed  in  this  final  rule, 
either  directly  or  implicitly.  For 
example,  we  believe  that  while  it  would 
be  clear  without  any  explicit  statement 
that  grievance  processes,  policies  and 
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procedures  must  be  consistent  with  the 
regulatory  requirements  in  part  F, 
§438.228  already  expressly  requires 
States  to  ensure,  through  its  contracts, 
that  MCOs  and  PIHPs  have  grievance 
systems  that  satisfy  the  requirements  of 
this  subpart.  This  includes  the 
requirement  on  States  to  conduct 
random  reviews  of  MCOs  and  PIHPs  to 
ensure  that  they  are  notifying  enrollees 
in  a  timely  manner.  The  acceptance  of 
appeals  and  grievances  from  the 
enrollee  or  a  representative  is  similarly 
already  provided  for,  as  is  the 
requirement,  in  §438.10,  for  provision 
of  information  on  appeals.  We  have 
addressed  in  section  A  of  this  preamble 
the  commenters'  suggestion  for  an 
assurance  of  no  punitive  action  for 
requesting  an  appeal.  Most  of  the  other 
suggestions  above  would  in  our  view 
most  appropriately  be  addressed  by  the 
States  without  further  Federal 
regulation. 

Comment:  Many  commenters  believed 
that  a  State  should  not  be  permitted  to 
establish  a  deadline  for  appealing  an 
adverse  action  that  is. less  than  30  days, 
even  though  shorter  periods  are  now 
permissible  in  the  fee-for-service 
Medicaid  program. 

Response:  As  stated  in  the 
introduction,  our  intent  was  to  mirror 
the  filing  timeframes  for  the  State  fair 
hearing;  that  is,  a  reasonable  amount  of 
time  up  to  90  days.  In  addition,  we 
incorporated  the  longstanding  policy  at 
§2901.3  of  the  State  Medicaid  Manual 
that  beneficiaries  be  given  a  minimum 
of  20  days  to  file  an  appeal.  We  believe 
that  this  policy  gives  beneficiaries  a 
reasonable  amount  of  time  to  file  an 
appeal,  while  providing  States  with  the 
flexibility  to  tailor  those  timeframes  to 
their  particular  internal  and  State 
procedures.  Therefore,  we  will  retain 
the  requirement  that  the  State  specify  a 
timeframe  for  filing  an  appeal  that  is  no 
less  than  20  days  and  does  not  exceed 
90  days  from  the  date  of  the  MCO's  or 
PIHP's  notice  of  action. 

Comment:  One  commenter  objected  to 
the  fact  that  the  proposed  rule  would 
allow  providers,  with  written  consent, 
to  file  an  appeal  on  behalf  of  the 
enrollee,  but  prohibit  providers  from 
acting  as  an  authorized  representative 
for  grievances  or  State  fair  hearings. 

Response:  As  noted  in  section  E.  1 . 
above,  we  have  limited  the  right  to 
request  a  fair  hearing,  and  the  right  to 
appeal  a  denial  of  coverage,  to  enrollees, 
and  to  providers  on  behalf  of  enrollees, 
in  deference  to  our  interpretation  of 
congressional  intent.  In  the  case  of 
grievances,  since  these  are  likely  to 
involve  a  provider,  we  have  limited  the 
right  to  file  a  grievance  to  an  enrollee. 
The  commenter,  however,  correctly 


notes  that  we  have  not  just  denied  a 
provider  the  right  to  file  a  grievance  or 
fair  hearing  request  on  behalf  of  an 
enrollee,  but  have  affirmatively 
prohibited  providers  from  doing  so, 
through  the  second  sentence  in 
proposed  §438.402(b)(l)(ii).  In 
considering  this  comment,  we  have 
determined  that  we  do  not  wish  to 
prohibit  providers  from  acting  as 
authorized  representatives  for 
grievances,  appeals  and  state  fair 
hearings,  if  the  State  wishes  to  provide 
them  with  this  right.  Since  the  current 
prohibition  would  pre-empt  a  State  law 
to  the  contrary,  we  are,  in  response  to 
this  comment,  changing  the  second 
sentence  in  proposed  §438.402(b)(l)(ii) 
to  read,  "A  provider  may  file  a 
grievance  or  fair  hearing  request  on 
behalf  of  an  enrollee  if  the  State  permits 
the  provider  to  act  as  the  enrollee's 
authorized  representative  in  doing  so."' 

3.  Notice  of  Action  (Proposed  §438.404) 

Under  the  proposed  rule,  the  notice 
MCOs  and  PIHPs  are  required  to 
provide  to  enrollees  under  proposed 
§  438.404  would  be  the  first  step  in  the 
grievance  system.  It  would  serve  as  the 
enrollee's  first  formal  indication  that  the 
MCO  or  PIHP  will  or  has  taken  action, 
such  as  denying  payment  or  denying, 
limiting,  reducing,  suspending  or 
terminating  a  service  through  a  service 
authorization  decision.  We  proposed  in 
§  438.404(a)  that  the  notice  meet  the 
language  and  format  requirements  of 
proposed  §  438.10(c)  and  (d)  of  this 
chapter  to  ensure  ease  of  understanding. 
The  notice  must  include  the  elements 
that  are  listed  in  proposed  §  438.404(b), 
as  follows: 

•  The  action  the  MCO  or  PIHP  or  its 
contractor  has  taken  or  intends  to  take. 

•  The  reasons  for  the  action. 

•  The  enrollee's  oi;the  provider's 
right  to  file  an  MCO  or  PIHP  appeal. 

•  If  the  State  does  not  require  the 
enrollee  to  exhaust  the  MCO  or  PIHP 
level  appeal  procedures,  the  enrollee's 
right  to  request  a  State  fair  hearing. 

•  The  procedures  for  exercising  the 
rights  specified  in  this  section. 

•  The  circumstances  under  which 
expedited  resolution  of  an  appeal  is 
available,  and  how  to  request  it. 

•  The  enrollee's  right  to  have  benefits 
continue  pending  resolution  of  the 
appeal,  how  to  request  that  benefits  be 
continued,  and  the  circumstances  under 
which  the  enrollee  may  be  required  to 
pay  the  costs  of  these  services. 

in  proposed  §  438.404(c),  we  specified 
the  timeframes  in  which  the  MCO  and 
PIHP  must  mail  the  notices.  Under 
proposed  §  438.404(c)(1),  timeframes  for 
notices  for  the  reduction,  suspension,  or 
termination  of  previously  authorized 


services  are  governed  by  the  State  fair 
hearing  regulations  found  in  42  CFR 
part  431,  subpart  E.  While  some  MCOs 
and  PIHPs  may  find  the  advance  notice 
requirement  inappropriate,  there  are 
exceptions  to  advance  notice  that  allow 
notice  to  be  given  on  the  date  of  the 
action  (see  §431.213).  These  exceptions 
would  cover  the  situation  in  which  a 
provider  believes  an  immediate  change 
in  care  is  appropriate  for  the  health 
condition  of  the  enrollee.  For  denial  of 
payment,  we  required  in  proposed 
§  438.404(c)(2)  that  notice  be  given  at 
the  time  of  any  action  affecting  the 
claim.  Proposed  §  438.404(c)(3)  and 
(c)(4)  required  that  for  standard  service 
authorization  decisions  that  deny  or 
limit  services,  notice  must  be  given 
within  the  timeframes  specified  in 
§  438.210(d).  Further,  if  the  MCO  or 
PIHP  were  to  extend  the  timeframe  in 
accordance  with  proposed  §  438.210(d), 
it  would  have  to  give  the  enrollee 
written  notice  of  the  reason  for  the 
decision  to  extend  the  timeframe, 
inform  the  enrollee  of  the  right  to  file  a 
grievance  if  he  or  she  disagrees  with 
that  decision,  and  issue  and  carry  out  its 
determination  as  expeditiously  as  the 
enrollee's  health  conditions  requires 
and  no  later  than  the  date  the  extension 
expires.  In  situations  in  which  the 
service  authorization  decision  is  not 
reached  within  specified  timeframes, 
and  the  failure  to  authorize  a  decision 
constitutes  an  adverse  decision,  we 
proposed  at  §  438.404(c)(5)  that  notice 
be  mailed  on  the  date  that  the  timeframe 
for  authorizing  services  expires  without 
an  authorization  decision  being  made. 
Finally,  for  expedited  ser\'ice 
authorization  decisions,  under  the 
proposed  rule  notice  had  to  be  given 
within  the  timeframes  specified  in 
proposed  §  438.210(e)  (recodified  in  this 
final  rule  at  §  438.210(d)). 

Comment:  Several  commenters 
believed  that  a  strict  application  of  the 
proposed  notice  requirement  would  be 
burdensome,  especially  if  applied  to 
decisions  of  primary  care  physicians 
(PCPs)  made  without  involvement  of  the 
MCO  or  PHP.  Commenters  also  asked 
that  CMS  distinguish  between  claims 
that  involve  liability  where  the  enrollee 
is  actually  billed,  versus  where  there  is 
no  actual  payment  liability.  Some 
commenters  contended  that  MCOs  and 
PIHPs  do  not  always  know  when  their 
providers  deny  services,  making  it 
difficult  for  them  to  comply  with  the 
notice  requirements.  Another 
commenter  was  concerned  with 
§  438.404(b)(1)  requiring  a  notice  to 
explain  the  action  the  MCO  or  PIHP  or 
its  contractor  has  taken  or  intends  to 
take.  They  felt  that  "contractor"  could 
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be  read  as  being  a  provider.  They 
requested  clarification. 

Response:  We  agree  with  the 
commenters  that  a  provider,  using  his  or 
her  professional  judgement  in  making  a 
determination  of  medical  necessity, 
should  not  trigger  a  notice  by  reason  of 
recommending  against  or  preferring  an 
alternative  to  a  particular  treatment.  As 
discussed  above,  in  response  to 
comments  received  (including  this 
comment),  we  have  removed  the  word 
"provider"  from  the  definition  of 
"action"  triggering  notice  obligations 
and  appeal  rights.  As  used  in 
§  438.404(b)(1),  a  "contractor"  would 
not  include  a  provider,  but  rather  any 
entity  in  which  an  MCO  or  PIHP 
delegated  this  particular  authority/ 
responsibility.  However,  an  enrollee 
retains  the  right  to  request  that  the  MCO 
or  PIHP  provide  a  particular  service 
against  the  advice  of  a  provider, 
triggering  the  requirement  of  a  notice 
from  that  MCO  or  PIHP  if  the  request 
results  in  a  denial,  reduction,  or 
suspension.  We  disagree  that  notice 
rights  are  triggered  only  when  a 
beneficiary  is  actually  held  liable  for  a 
particular  claim.  An  action  that  may 
include  a  claim  arising  from  a  third 
party  (such  as,  a  hospital)  because  an 
MCO  or  PIHP  refused  to  pay  the  claim. 
Even  though  the  hospital  may  choose 
not  to  bill  the  beneficiary,  a  denial  for 
payment  of  a  service  has  occurred, 
triggering  a  notice  to  the  beneficiary  that 
the  claim  was  denied.  This  ensures  that 
a  beneficiary  is  made  aware  of  his  or  her 
appeal  rights  in  case  they  are  billed  by 
a  third  party. 

Comment:  Several  commenters  noted 
that  they  do  not  believe  that  the 
expiration  of  an  approved  number  of 
visits  should  be  considered  a 
termination.  They  noted  that  the 
enrollee  is  free  to  request  that  the 
service  be  continued,  but  that  this 
request  should  be  treated  as  a  new 
request  for  a  service.  Other  commenters 
expressed  the  opposite  view;  they 
believe  that  re-authorizatioh  of  a  service 
at  a  lower  level  than  previously 
received,  or  a  denial  of  re-authorization, 
is  a  termination  or  reduction  of  the 
service  and  should  require  notice  and 
the  continuation  of  benefits  pending 
appeal. 

Response:  We  agree  with  the  first  set 
of  commenters  that  the  expiration  of  an 
approved  number  of  visits  does  not 
constitute  a  termination  for  purposes  of 
notice  and  continuation  of  benefits. 
Likewise,  when  a  prescription 
(including  refills)  runs  out  and  the 
enrollee  requests  another  prescription, 
this  is  a  new  request  not  a  termination 
of  benefits.  In  these  circumstances,  the 
MCO  or  PIHP  would  not  need  to  send 


a  notice  or  continue  benefits  pending 
the  outcome  of  an  appeal  or  State  fair 
hearing.  If  the  enrollee  requests  a  re- 
authorization that  the  MCO  or  PIHP 
denies,  the  MCO  or  PIHP  must  treat  this 
request  as  a  new  request  for  service 
authorization  and  provide  notice  of  the 
denial  or  limitation.  We  disagree  with 
the  second  commenters  that  a  denial  of. 
authorization  for  additional  days  is  a 
"termination,"  since  the  enrollee  had  no 
expectation  of  coverage  on  those  days, 
and  this  was  thus  simply  a  denial  of  a 
new  request,  not  a  termination  of 
services  the  enrollee  had  a  right  to 
expect  to  continue. 

We  believe  that  the  proposed  rule 
already  clearly  reflected  the  above 
interpretation.  In  the  definition  of 
"Action,"  the  reference  to  a  "reduction, 
suspension,  or  termination"  in  the 
proposed  rule  was  qualified  by  the 
phrase,  "of  a  previously  authorized 
service."  Thus,  the  cessation  of  services 
because  the  authorization  expired 
would  not  be  an  "action,"  because 
services  after  the  date  when  the 
authorization  expired  would  not  be 
"previously  authorized."  In  proposed 
§  438.404(c)(1),  the  reference  to 
timeframes  for  a  notice  of  a 
"termination,  suspension,  or  reduction" 
was  similarly  qualified  by  "of 
previously  authorized  Medicaid-covered 
services.". In  proposed  §  438.420(b), 
specifically  governing  the  continuation 
of  services,  the  right  to  continued 
benefits  is  expressly  conditioned  on  the 
"[tjhe  appeal  involv[ing]  the 
termination,  suspension,  or  reduction  of 
a  previously  authorized  course  of 
treatment."  Again,  we  believe  it  is  clear 
that  if  additional  days  were  not 
authorized,  ending  treatment  as 
provided  in  the  original  authorization 
would  not  constitute  a  termination 
triggering  the  right  to  continued 
benefits.  We  have  made  one  change  in 
this  rule  in  response  to  this  comment, 
however.'  In  a  case  in  which  services 
which  were  "previously  authorized"  are 
continued  or  reinstated  at  the  request  of 
the  eru-ollee  pending  appeal,  and  during 
this  continuation  period,  the  period  of 
authorization  expires,  services  may  be 
terminated  as  provided  in  the  original 
authorization.  We  have  added  a  new 
§  438.420(c)(4)  to  make  this  clear. 

Comment:  One  commenter  believed 
that  CMS  underestimated  the  true 
biu-den  associated  with  MCO  and  PIHP 
notices,  suggesting  that  it  is  closer  to  20 
minutes  than  30  seconds  per  notice. 

Response:  We  address  this  issue 
under  the  Collection  of  Information 
Requirements  section  of  this  preamble. 

Comment:  We  received  many 
comments  regarding  the  elements  of  a 
notice.  Several  commenters  suggested 


that  the  written  notice  requirements  of 
proposed  §  434.404  be  modified  to 
mirror  the  existing  State  fair  hearing 
regulations.  Other  commenters  did  not 
believe  that  there  were  sufficient 
protections  in  place  to  ensure  that 
enroUees  not  only  have  rights,  but  have 
effective  notice  of  those  rights.  These 
other  commenters  recommended 
additional  requirements  addressing  the 
right  to  request  a  State  fair  hearing,  the 
right  to  present  evidence,  how  to 
contact  the  MCO  or  PHP  for  assistance, 
how  to  obtain  copies  of  enrollee  records, 
the  right  of  an  enrollee  to  represent 
himself  or  herself  or  use  counsel,  and 
the  right  to  be  free  from  any  negative 
impact  from  having  filed  an  appeal. 
Several  commenters  were  concerned 
that  while  oral  requests  for  standard 
appeals  must  be  followed  up  in  writing, 
there  was  no  requirement  that  enrollees 
be  told  this  in  the  notice.  They  wanted 
to  see  this  added. 

Response:  We  agree  that  information 
given  by  MCOs  and  PIHPs  should 
generally  contain  the  information 
required  by  the  State  fair  hearing 
notices.  However,  the  provision  of  most 
of  this  information  is  required  under  the 
information  requirements  in 
§  438.10(g)(1)  and  the  content 
requirements  for  a  notice  in  §  438.404. 
These  requirements  will  ensure  that 
enrollees  are  informed,  for  example,  that 
an  oral  request  for  a  standard  appeal 
will  not  be  pursued  unless  it  is  followed 
up  in  writing,  of  the  enrollee's  right  to 
a  hearing,  the  method  for  having  a 
hearing,  and  circumstances  surrounding 
continuation  of  benefits,  if  applicable. 
We  have  previously  addressed  the 
comment  on  language  concerning 
negative  actions- by  an  MCO  or  PIHP. 

Comment:  One  commenter  noted  that 
§  438.404(c)(6)  included  an  incorrect 
reference.  The  reference  to  §  438.210(e) 
should  read  "§  438.210(d)." 

Response:  We  agree  with  the 
commenter.  We  have  made  the 
appropriate  change  in  §  438.404(c)(6)  by 
correcting  the  cross  reference  to  read 
§  438.210(d). 

4.  Handling  of  Grievances  and  Appeals 
(Proposed  §438.406) 

Section  438.406  proposed  to  set  forth 
how  grievances  and  appeals  must  be 
handled.  The  general  requirement  for 
handling  grievances  and  appeals  would 
require  MCOs  and  PIHPs  to  do  the 
following: 

•  Give  enrollees  any  reasonable 
assistance  in  completing  forms  and 
taking  other  procedural  steps.         • 

•  Acknowledge  receipt  of  each 
grievance  and  appeal. 

•  Ensure  that  individuals  who  make 
decisions  on  grievances  and  appeals  are 
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individuals  who  were  not  involved  in 
any  previous  level  of  review  or  decision 
making  and  who,  if  deciding  an  appeal 
of  a  denial  that  is  based  on  lack  of 
medical  necessity,  a  grievance  regarding 
denial  of  expedited  resolution  of  an 
appeal,  or  a  grievance  or  appeal  that 
involves  clinical  issues,  are  health  care 
professionds  who  have  the  appropriate 
clinical  expertise  in  treating  the 
enrollee's  condition  or  disease. 

We  would  require  the  MCO  and  PIHP, 
at  proposed  §  438.406(a)(1),  that  the 
"reasonable  assistance"  provided  to 
enrollees  include  interpreter  services 
and  toll  free  numbers  that  have 
adequate  TTY/TTD  and  interpreter 
capability.  By  including  these  as 
examples  of  types  of  assistance  required 
to  meet  certain  needs,  we  did  not  intend 
that  other  reasonable  assistance  need 
not  be  given.  We  believe,  for  example, 
that  MCOs  and  PIHPs  are  required  by 
this  provision  to  provide  reasonable 
assistance  to  meet  other  needs  of 
enrollees,  and  assisting  enrollees  who 
have  low-literacy  abilities. 

Proposed  §  438.406(b)  specified  the 
following  requirements  that  the  appeals 
process  would  have  to  meet: 

•  Provide  that  oral  inquiries  seeking 
to  appeal  an  action  are  treated  as 
appeals  and  must  be  confirmed  in 
writing,  unless  the  enrollee  or  the 
provider  requests  expedited  resolution. 
This  is  required  in  order  to  establish  the 
earliest  possible  filing  date  for  the 
appeal. 

•  Provide  the  enrollee  a  reasonable 
opportunity  to  present  evidence,  and 
allegations  of  fact  or  law,  in  person  as 
well  as  in  writing. 

•  Provide  the  enroll  and  his  or  her 
representative  the  opportimity,  before 
and  during  the  appeals  process,  to 
examine  the  enrollee's  case  file, 
including  medical  records,  and  any 
other  docimients  and  records 
considered  during  the  appeals  process. 

•  Include,  as  parties  to  the  appeal,  the 
enrollee  and  his  or  her  representative  or 
the  legal  representative  of  a  deceased 
enrollee's  estate. 

Comment:  One  commenter  was 
unclear  whether  the  proposed  rule 
permitted  conducting  State  fair  hearings 
using  a  video-conferencing  system.  The 
commenter  noted  that  many  states  now 
use  this  technology,  with 
videoconference  facilities  in  numerous 
locations.  Multiple  sites  can  be  linked  to 
make  it  more  convenient  for  all  parties 
to  participate  in  the  hearing,  reducing 
travel  costs,  and  conserving  time. 

Response:  Nothing  in  the  statute  or 
regulation  prevents  MCOs,  PIHPs,  or 
States  from  using  videoconferencing 
equipment  as  long  as  they  adhere  to  the 


evidentiary  rules  described  in  parts  431 
and  438. 

Comment:  Several  commenters 
recommended  that  CMS  establish  more 
general  standards  regarding  the 
qualifications  of  hearings  officers. 
Commenters  were  concerned  with  the 
burden  of  finding  providers  with 
clinical  expertise  for  a  voluminous 
number  of  cases.  They  requested  that  it 
be  permissible  to  either  use  physicians 
or  other  types  of  providers  with 
appropriate  clinical  expertise.  Other 
commenters  recommended  being  more 
specific  in  linking  certain  cases  to  a 
particular  area  of  expertise.  For 
example,  one  commenter  wanted 
language  ensuring  that  all  grievances 
and  appeals  involving  care  to  a  child  be 
reviewed  by  pediatricians  and  pediatric 
specialists. 

Response:  We  believe  that  it  is 
important  for  adjudicators  to  have 
clinical  training  appropriate  for  the  case 
in  which  they  are  presiding.  However, 
we  are  leaving  the  definition  of 
"appropriate  clinical  expertise"  to  be 
defined  by  the  States.  This  allows  States 
to  decide  what  clinical  expertise  level  is 
necessary  to  fit  its  particular  appeals 
process  and  volume  of  cases. 

Comment:  Several  commenters 
suggested  adding  "but  not  limited  to"  to 
§  438.406(a)(1)  where  it  includes 
examples  of  enrollee  assistance  with 
grievance  and  appeals  procedures.  They 
believed  that  this  addition  would  make 
the  language  of  the  regulation  comport 
with  the  expressed  intent  of  CMS. 

Response:  We  agree  with  the 
commenters,  and  in  response  to  this 
comment,  we  have  added  "but  is  not 
limited  to"  in  §  438.406(a)(1). 

Comment:  Several  commenters  urged 
CMS  to  require  MCOs  and  PHPs  to  have, 
an  adequately  staffed  office  designated 
as  the  central  point  for  enrollee  issues, 
including  grievances  and  appeals.  This 
would  ensure  that  the  processing  is 
someone's  job,  and  not  viewed  as  a 
chore  that  is  handled  on  an  ad  hoc 
basis. 

Response:  We  disagree  with  the 
commenters.  As  long  as  States  can- 
ensure  that  those  requirements  in 
§  438.406  are  met,  we  believe  that  it 
should  be  their  decision  as  to  how  best 
an  MCO  or  PIHP  can  hilfill  those 
requirements. 

Comment:  Several  commenters 
questioned  the  impartiality  of  an 
internal  appeals  system,  and  felt  that 
CMS  should  add  language  to  the 
regulation  preventing  any  employees  of 
the  MCO  or  PHP  from  being  final 
decision  makers  on  coverage  decisions. 

Response:  In  both  the  Medicare  and 
Medicaid  programs,  the  Congress  has 
provided  for  an  initial  level  of  review  of 


enrollee  appeals  at  the  managed  care 
organization  level.  We  believe  that  the 
use  of  the  words  "internal  grievance 
procedure"  in  section  1932(b)(4) 
indicates  that  the  Congress 
contemplated  that  review  be  performed 
by  MCO  employees.  Within  this  context, 
this  final  rule  requires  that  the  decision- 
makers not  be  individuals  involved  in 
any  previous  level  of  review,  and  either 
be  physicians  or  have  the  clinical 
expertise  needed  to  make  a  decision 
involving  the  enrollee's  particular 
condition  or  disease.  We  believe  that 
these  requirements  help  insure  that 
internal  decisions  will  be  as  objective  as 
possible.  With  respect  to  the  "final 
decision"  on  a  coverage  question,  all 
MCO  or  PIHP  coverage  decisions  are 
subject  to  review  by  non-MCO 
employees  at  the  State  fair  hearing  level. 
We  believe  that  those  safeguards  are 
reasonable  and  necessary  at  the  internal 
appeals  level. 

Comment:  Several  commenters 
believed  that  we  should  require  MCOs 
and  PHPs  to  explicitly  state  that 
enrollees  may  obtain  copies  of  their 
records. 

Response:  Section  438.406(b)(3) 
requires  that  MCOs  and  PIHPs  provide 
the  enrollee  and  his  or  her 
representative  with  the  opportunity  to 
examine  the  enrollee's  case  file, 
including  medical  records,  and  any 
other  documents  and  records 
considered  during  the  appeals  process. 
However,  we  believe  that  the  State  is  in 
the  best  position  to  decide  in  what  way 
enrollees  must  be  notified  about  this 
right. 

5.  Resolution  and  Notification: 
Grievances  and  Appeals  (Proposed 
§438.408) 

In  proposed  §  438.408(a),  we  required 
that  the  MCO  or  PIHP  dispose  of  each 
grievance  and  resolve  each  appeal,  and 
provide  notice,  as  expeditiously  as  the 
enrollee's  health  condition  requires.  In 
addition,  this  section  required  that  the 
State  establish  timeframes  for 
disposition  of  grievances  and  resolution 
of  appeals,  not  to  exceed  the  specific 
timeframes  proposed  in  this  section. 

While  we  proposed  timeframes  to 
resolve  appeals,  we  realize  that  the 
Congress,  as  part  of  proposals  for  a 
patient's  bill  of  rights,  is  considering 
several  other  timeframes  for  internal 
MCO  appeals.  Some  of  these  proposals 
would  apply  the  timeframes  to  the 
Medicaid  program.  If  these  proposals 
were  enacted,  such  statutory  timeframes 
would  supersede  those  set  forth  in  this 
final  rule. 

Under  proposed  §  438.408(b),  we 
established  the  specific  maximum 
timeframes  for  disposition  of  grievances 
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and  resolution  of  appeals.  For  the 
standard  disposition  of  a  grievance  and 
notice  to  affected  parties,  the  State  may 
establish  a  timeframe  for  disposition 
that  may  not  exceed  90  days  from  the 
day  the  MCO  or  PEHP  receives  the 
grievance.  For  standard  resolution  of  an 
appeal  and  notice  to  affected  parties, 
proposed  §  438.408(b)(2)  required  that 
the  State  establish  a  timeframe  no  longer 
than  45  days  from  the  day  the  MCO  or 
PIHP  receives  the  appeal.  However,  this 
proposed  timeframe  could  be  extended 
under  proposed  §  438.408(c),  which 
specified  that  the  MCO  or  PIHP  may 
extend  the  timeframe  by  up  to  14 
calendar  days  if  the  enrollee  requests 
the  extension,  or  the  MCO  or  PIHP 
shows  (to  the  satisfaction  of  the  State 
agency,  upon  its  request)  that  there  is 
need  for  additional  information  and 
how  the  delay  is  in  the  enrollee's 
interest. 

Proposed  §  438.408(b)(3)  provided  a 
maximimi  timeframe  for  expedited 
resolution  of  appeals  and  notice  to 
affected  parties.  We  required  that  the 
State  establish  a  timeframe  no  longer 
than  3  working  days  after  the  MCO  or 
PIHP  receives  the  appeal.  We  believe 
that  expedited  resolution  is  necessary  to 
ensure  that  appeals  of  situations  that 
potentially  place  an  enrollee's  heath  in 
jeopardy  are  not  delayed.  Although 
States  have  historically  instituted 
different  processes  to  protect 
beneficiaries,  we  believe  that  a 
standardized  expedited  appeal  process 
is  needed  to  protect  beneficiaries  in  a 
capitated  health  care  delivery  system. 
Further,  this  is  an  important  beneficiary 
protection  and  is  necessary  to  ensure 
that  the  overall  timeframe  of  90  days  for 
a  decision  at  the  State  fair  hearing 
(excluding  the  time  the  beneficiary  takes 
to  file  for  a  State  fair  hearing}  can  be  met 
in  all  cases.  However,  similar  to 
standard  resolution  of  appeals,  we 
proposed  that  this  expedited  timeframe 
can  also  be  extended  by  14  calendar 
days  if  the  enrollee  requests  extension 
or  the  MCO  or  PIHP  shows  (to  the 
satisfaction  of  the  State  agency,  upon  its 
request)  that  there  is  need  for  additional 
information  and  how  the  delay  is  in  the 
enrollee's  interest. 

We  proposed  certain  parameters  for 
the  extension  process.  Under  proposed 
§  438.408(c)(2).  if  the  MCO  or  PIHP 
grants  itself  an  extension,  it  is  required 
to  notify  the  enrollee  in  writing  of  the 
reason  for  the  delay.  In  §  438.408(d),  we 
required  the  State  to  establish  the 
method  MCOs  and  PIHPs  will  use  to 
notify  an  enrollee  of  the  disposition  of 
a  grievance.  Under  proposed 
§  438.408(e),  we  specified  that  written 
notice  of  the  appeal  resolution  must 
include  the  following: 


•  The  results  of  the  resolution  process 
and  the  date  it  was  completed. 

•  For  appeals  not  resolved  in  favor  of 
the  enrollee,  the  eru-ollee's  right  to 
request  a  State  fair  hearing  and  how  to 
do  so,  the  right  to  request  to  receive 
continuation  of  benefits,  and  that  the 
enrollee  may  be  held  liable  for  the  cost 
of  those  continued  benefits  if  the  State 
fair  hearing  decision  upholds  the  MCO's 
or  PIHP's  action. 

Finally,  at  proposed  §  438.408(f)  (this 
paragraph  was  erroneously  codified  as  a 
second  paragraph  (c),  an  error  that  has 
been  corrected  in  this  final  rule),  we 
outlined  the  requirements  for  State  fair 
hearings.  We  required  the  State  to 
permit  the  erutillee  to  request  a  State 
fair  hearing  within  a  reeisonable  time 
period  specified  by  the  State,  but  not 
less  than  20  days  or  in  excess  of  90  days 
from  the  date  of  the  MCO's  or  PIHP's 
notice  of  resolution  (if  the  State  requires 
exhaustion  of  the  MCO  or  PIHP  level 
appeal  procedures)  or  from  the  date  on 
the  MCO's  or  PIHP's  notice  of  action  (if 
the  State  does  not  require  exhaustion 
and  the  enrollee  appeals  directly  to  the 
State  for  a  fair  hearing).  We  also  felt  it 
was  important  to  outline  at  proposed 
§  438.408(f)(2)  that  the  parties  to  the 
State  fair  hearing  include  the  MCO  or 
PIHP  as  well  as  the  enrollee  and  his  or 
her  representative,  or  the  representative 
of  a  deceased  enrollee's  estate. 

Comment:  Several  commenters  felt 
that  proposed  §  438.408(a)  should  be 
revised  to  require  that  all  notices  of 
dispositions  of  grievances  be  provided 
in  writing.  These  commenters  argued 
that  MCOs  and  PIHPs  often  confuse 
cases  which  should  be  treated  as  a 
grievance  with  those  that  should  be 
handled  as  an  appeal.  Written 
dispositions  of  grievances  would  in  the 
views  of  these  commenters  provide  a 
mechanism  for  addressing  this  issue  by 
revealing  whether  or  not  an  MCO  or 
PIHP  is  resolving  a  dispute  pursuant  to 
the  appropriate  mechanism. 

Response:  We  believe  that  §  438.408 
makes  the  difference  between  a 
grievance  and  an  appeal  very  clear.  An 
appeal  is  triggered  through  an  action, 
while  a  grievance  involves  any 
dissatisfaction  other  than  an  action.  If  a 
State  chooses  to  monitor  its  MCOs  and 
PIHPs  by  requiring  written  notices,  it 
may  do  so.  However,  we  see  no  reason 
to  require  a  written  notice  at  the  Federal 
level  for  all  grievances,  when  many  may 
not  be  of  a  nature  for  which  such  a 
notice  is  appropriate,  and  there  is  no 
Federal  right  to  review  by  the  State  of 
such  matters. 

Comment:  Comments  on  timeframes 
widely  differed.  Many  commenters 
questioned  the  fact  that  the  timeframes 
for  appeals  in  the  proposed  rule  were 


longer  than  those  in  place  under 
Medicaid  fee-for-service, 
Medicare+Choice,  and  versions  of 
Patients  Bill  of  Rights  legislation.  The 
commenters  apparently  believed  that 
departing  bom  these  standards  failed  to 
adequately  protect  beneficiaries,  and 
raised  constitutional  due  process 
questions.  These  commenters  wanted 
standard  internal  appeals  to  be  resolved 
within  30  days.  However,  several  other 
commenters  foxmd  the  45-day  timeframe 
more  reasonable.  Still  other  commenters 
were  confused  about  the  timeframes  in 
general,  and  wanted  an  explanation  of 
how  they  worked. 

Response:  We  realize  that  the 
proposed  timeframes  were  confusing  as 
proposed,  and  potentially  would  not 
give  the  State  a  reasonable  amount  of 
time — or  under  some  scenarios,  any 
time,  to  conduct  a  fair  hearing.  We 
believe  that  after  an  MCO  or  PIHP  takes 
up  to  45  days,  plus  a  possible  14-day 
extension,  to  make  a  decision,  the  90- 
day  clock  for  a  fair  hearing  decision 
should  stop  during  the  time  the  enrollee 
takes  to  file  for  a  State  fair  hearing 
(which  could  be  as  long  as  90  days 
itself).  Therefore,  in  response  to  the 
above  comments,  we  have  clarified  in 
§  431.244(f)  that  the  State  is  required  to 
resolve  the  State  fair  hearing  within  90 
days  of  the  day  the  MCO  or  PIHP 
received  the  appeal,  not  including  the 
number  of  days  the  eiuoUee  took  to 
subsequently  file  for  a  State  fair  hearing. 
We  believe  that  this  is  a  reasonable 
timeframe  because  it  holds  the  State 
accountable  within  a  90-day  timeframe 
as  long  as  the  enrollee  takes  prompt 
action  to  follow  up  any  denial  at  the 
internal  appeal  level.  This  will 
guarantee  a  high  level  of  commitment 
on  both  sides.  We  also  believe  that  45 
days  is  a  reasonable  standard  timeframe 
for  an  MCO  or  PIHPs,  because  an 
enrollee  may  request  an  expedited 
appeal  if  he  or  she  feels  that  a  standard 
timefr-ame  could  jeopardize  his  or  her 
health.  With  respect  to  the  comments 
raising  constitutional  due  process 
issues,  we  believe  that  applying  this 
timeframe  in  this  situation  is  fully 
consistent  with  due  process 
requirements. 

Comment:  Some  commenters  noted 
that  most  States  already  have  a  complex 
grievance  system  in  place,  with 
specified  timeframes  and  other  rules, 
and  changing  these  requirements  may 
be  confusing  for  beneficiaries  and  may 
not  provide  any  additional  protections 
to  enroUees.  These  commenters  asked 
us  to  permit  "deeming"  of  compliance 
with  Medicaid  rules  when  the  State's 
system  met  certain  standards. 

Response:  The  grievance  and  appeals 
requirements  in  §  438.408  set  forth 
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ninimum  standards  that  MCOs,  PIHPs, 
and  States  must  follow.  As  long  as  those 
standards  are  met,  a  State  is  free  to  tailor 
those  to  the  system  it  operates.  We 
believe  that  these  timeframes,  notice 
requirements,  and  other  standards  grant 
States  flexibility  {e.g.,  the  State  is 
granted  the  discretion  to  establish 
timeframes,  within  ranges),  and 
constitute  the  minimum  necessary  to 
ensure  reasonable  beneficiary 
protections.  We  strongly  believe  that  the 
established  timeframes  give  States, 
MCOs  and  PIHPs  adequate  time  to  make 
an  informed  decision  for  enrollees  at 
both  the  internal  and  State  fair  hearing 
levels. 

Comment:  Several  commenters 
believed  that  the  mandatory  timeframes 
for  the  grievance  and  appeals  process  in 
§  438.408  might  be  difficult  to  meet  if 
enrollees  fail  to  submit  timely 
information,  or  are  not  available  for  an 
in-person  presentation  to  the  MCO  or 
PIHP.  These  commenters  asked  that  a 
limit  be  placed  on  the  number  of  days 
MCOs  and  PIHPs  are  responsible  for 
providing  continued  services  pending  a 
final  determination  in  the  case  of  an 
appeal  from  a  termination  of  benefits. 
Some  commenters  wanted  the 
timeframes  to  begin  when  all 
documentation  is  received  from 
providers,  rather  than  the  date  of  notice 
of  the  action  being  appealed,  for  fear 
that  the  timeframes  would  be 
impossible  to  meet  in  certain  cases. 

Response:  We  believe  that  the 
timeframes  in  §  438.408  will  result  in 
timely  decisions  based  on  all  necessary 
evidence  in  the  vast  majority  of  cases. 
Enrollees  have  a  strong  incentive  to 
cooperate  fully  with  officials  in  an 
internal  appeals  process  to  facilitate 
timely  coverage  decisions.  However,  if 
some  enrollees  do  not  provide  enough 
information  to  support  their  appeal,  the 
MCO  or  PIHP  is  responsible  for  deciding 
the  appeal  on  the  basis  of  available 
information  within  the  timeframes  set 
out.  Since  continuation  of  benefits  for 
authorized  services  being  terminated 
may,  at  the  beneficiary's  request, 
continue  throughout  the  appeals  process 
until  the  final  decision  is  made  at  the 
MCO,  PIHP,  or  State  level,  we  believe 
that  it  is  reasonable  to  require  MCOs 
and  PIHPs  to  make  decisions  within  the 
specified  timeframes  so  they  are  not 
responsible  for  covering  benefits  due  to 
another  party's  delay. 

Comment:  One  commenter  felt  that 
the  timeliness  for  grievance  and  fair 
hearing  completions  may  be  difficult  to 
meet  in  the  case  of  mental  health 
enrollees.  The  commenter  inquired  as  to 
whether  decisions  on  an  action  could  be 
made  retroactively,  still  comply  with 
the  requirements. 


Response:  The  timeframe  for  filing  an 
appeal  in  a  State  will  be  between  20  and 
90  days,  as  determined  by  that  State.  We 
believe  that  this  should  be  sufficient 
time  for  all  enrollees  to  request  a 
hearing.  MCO,  PIHPs,  and  States  are 
then  responsible  for  assisting  enrollees 
with  any  procedural  barriers  they  may 
encounter.  Once  the  appeal  is  filed,  the 
MCO,  PIHP,  or  State  is  responsible  for 
ensuring  that  a  fair  decision  is  made 
within  the  mandated  timeframes. 

Comment:  A  few  commenters  noted 
that  in  proposed  §  438.408,  the 
paragraph  titled  "Requirements  for  a 
State  fair  hesuing,"  which  was  identified 
in  the  preamble  as  paragraph  (f),  was 
inadvertently  labeled  paragraph  (c)  in 
the  regulations  text.  The  commenter 
assumed  this  was  a  typographical  error. 

Response:  We  agree  with  the 
commenter,  and  as  noted  above,  we 
have  made  the  appropriate  change  in 
§438.408. 

6.  Expedited  Resolution  of  Appeals 
(Proposed  §438.410) 

In  proposed  §438.410  we  required 
each  MCO  and  PIHP  to  establish  and 
maintain  an  expedited  review  process 
for  appeals  when  the  MCO  or  PIHP 
determines  or  the  provider  indicates 
that  taking  the  time  for  a  standard 
resolution  could  seriously  jeopardize 
the  enrollee's  life  or  hedlth  or  ability  to 
attain,  maintain,  or  regain  maximum 
function.  Further,  the  MCO  or  PIHP  was 
required  under  proposed  §  438.410(b)  to 
ensure  that  no  punitive  action  is 
threatened  or  taken  against  a  provider 
who  requests  an  expedited  resolution, 
or  supports  an  enrollee's  request  for  an 
expedited  appeal. 

If  the  MCO  or  PIHP  denies  a  request 
for  expedited  resolution  of  an  appeal,  it 
would  be  required  imder  proposed 
§  438.410(c)  to  transfer  the  appeal  to  the 
standard  resolution  timeframe  in 
accordance  with  proposed 
§  438.408(b)(2),  and  give  the  enrollee 
prompt  oral  notice  of  the  denial 
following  within  two  calendar  days 
with  a  written  notice. 

Comment:  One  conamenter  contended 
that  the  definition  of  "expedited 
authorization  decisions"  can  be  applied 
to  nearly  any  medical  necessity 
determination.  This  commenter 
recommend  removing  language  related 
to  the  "enrollee's  ability  to  attain, 
maintain,  or  regain  maximum  function 
*  *  *  could  be  jeopardized." 

Response:  We  disagree  with  the 
commenter.  If  a  standard  appeals 
process  is  long  enough  to  place  an 
enrollee's  health  in  jeopardy  based  on 
the  definition  above,  we  believe  that  an 
expedited  appeal  is  warranted. 
Furthermore,  the  provider,  MCO,  PIHP, 


or  State  has  the  final  decision  on 
whether  or  not  that  threshold  has  been 
met.  Therefore,  we  believe  that  it  does 
not  add  any  unwarranted  administrative 
burden  to  MCOs.  PIHPs,  or  States 
during  the  process. 

Comment:  Comments  on  the 
timeframes  in  proposed  §438.410  again 
differed  widely.  Many  commenters 
(again  citing  due  process  concerns  and 
comparing  the  timeframes  to  other 
situations)  wanted  expedited  internal 
appeals  to  be  resolved  within  72  hours, 
mirroring  Medicare+Choice  and  State 
fair  hearing  timeframes. 

However,  several  commenters  found 
the  timeframes  unreasonable, 
unrealistic,  subjective,  and  too 
prescriptive,  and  asked  for  more  State 
flexibility  to  set  timeframes.  Some 
wanted  the  expedited  process  to  be 
longer,  such  as  a  minimum  of  five 
working  days,  arguing  that  the  present 
timeframe  was  unworkable.  One 
commenter  noted  that  most  States 
already  have  timeframes,  and  suggested 
that  changing  these  requirements  may 
be  confusing  for  beneficiaries  while  not 
providing  any  additional  meaningful 
protections  to  enrollees. 

Response:  We  continue  to  believe  that 
the  regulation  should  establish 
timeframes  for  steps  in  the  internal 
appeal  process,  and  that  an  expedited 
timeframe  is  necessary  when  the  use  of 
standard  timeframes  may  jeopardize  the 
enrollee's  health.  An  expedited 
timeframe  is  an  important  beneficiary 
protection  and  ensures  that  those 
enrollees  who  need  a  quick  decision 
will  receive  one.  However,  we  believe 
that  three  working  days  for  an  expedited 
internal  appeal  makes  the  most  sense.  It 
provides  for  a  very  timely  decision  for 
those  enrollees  whose  health  may  be  in 
jeopardy,  yet  facilitates  MCOs  and 
PIHPs  with  the  difficulty  of  operating 
during  weekends  and  holidays.  If  an 
enrollee's  health  is  jeopardized  by  an 
emergency  medical  condition,  as 
defined  in  §  438.114(a),  then  he  or  she 
would  go  to  the  nearest  emergency 
room.  In  §  438.408(a)  we  provide  for 
States  to  establish  timeframes  that  may 
not  exceed  the  timeframes  specified  in 
this  final  rule.  Thus,  States  may 
establish  shorter  timeframes.  Again, 
with  respect  to  the  commenter's  due 
process  concerns,  we  are  unaware  of 
any  legal  basis  for  the  suggestion  that 
these  regulations  would  violate  due 
process. 

Comment:  Several  commenters 
suggested  that  the  regulations  expressly 
allow  the  beneficiary  to  obtain  an 
expedited  review  based  on  their  primary 
care  provider's  opinion  that  the 
standard  for  expedited  review  has  been 
met.  They  believed  that  MCOs  and 
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PIHPs  should  not  be  given  complete 
control  over  the  situation,  because  their 
financial  arrangements  may  provide  an 
incentive  to  deny  services. 

Response:  Under  §  438.410(a),  an 
MCO  or  PIHP  must  provide  expedited 
review  if  it  determines  the  standard  for 
such  review  has  been  met,  in  the  case 
of  a  request  by  an  enrollee  or  if  "the 
provider"  makes  such  a  determination. 
The  preamble  to  the  proposed  rule  did 
not  specify  whether  "the  provider" 
included  the  enrollee's  primary  care 
provider,  or  only  the  provider  who 
woxild  be  furnishing  the  service 
requested  in  coimection  with  the 
appeal.  In  response  to  this  comment,  we 
are  clarifying  that  "the  provider."  as 
used  in  §  438.410(a),  refers  to  the 
provider  of  the  services  requested,  since 
this  provider  is  in  the  best  position  to 
evaluate  the  enrollee's  need  for  those 
services.  In  some  cases,  this  may  be  the 
primary  care  provider,  in  which  case  the 
current  regulations  would  provide  for 
the  result  the  commenter  seeks.  In  other 
cases,  however,  the  primary  care 
provider's  opinion  would  not  be 
dispositive  of  whether  expedited  review 
would  be  granted.  We  assume  that  the 
primary  care  provider's  views  would  be 
taken  into  account  by  the  MCO  or  PIHP 
in  making  their  determination,  or  by 
"the  provider  "  of  the  services  sought,  in 
deciding  whether  to  request  review  or 
support  the  enrollee's  request  as 
provided  in  §  438.410(a).  If  an  enrollee 
disagrees  with  the  MCO's  or  PIHP's 
decision,  and  the  provider  who  would 
be  furnishing  the  services  does  not 
support  the  enrollee's  request,  nothing 
prevents  him  or  her  from  contacting  the 
State  and  asking  for  its  involvement  or 
assistance.  Furthermore,  States  have  the 
option  to  make  a  primary  care 
provider's  decision  binding  in  all  cases 
as  part  of  their  contract  requirements,  or 
State  law,  if  they  choose. 

Comment:  Several  commenters  were 
concerned  about  the  MCO's  and  PIHP's 
ability  to  extend  the  3-day  expedited 
timeframe  for  14  more  days  in  cases  in 
which  this  extension  was  not  requested 
by  the  enrollee,  and  with  the  fact  that 
the  enrollee  does  not  have  the  right  to 
appeal  such  an  extension.  These 
commenters  argued  that  the  State  has  no 
mechanism  for  knowing  that  an  MCO  or 
PIHP  has  given  itself  such  an  extension, 
making  the  expedited  provision 
arguably  an  empty  mechanism. 
Furthermore,  it  appears  to  these 
commenters  that  the  MCO  or  PIHP 
coiild  give  itself  extensions  indefinitely 
because  there  is  no  requirement  to 
resolve  the  appeal  after  the  first 
extension.  They  recommended  only 
allowing  an  extension  in  these  cases  if 
the  enrollee  requests  it. 


Response:  We  partially  disagree  with 
the  conunenters'  interpretation  of  the 
regulation.  We  state  in  §  438.408(b)(3) 
that  an  MCO  or  PIHP  may  extend  the 
timeframe  of  3  working  days  up  to  an 
additional  14  calendar  days.  This  is 
intended  to  be  the  outer  time  limit 
before  a  decision  is  made  or  the  enrollee 
is  eligible  to  file  for  a  State  fair  hearing. 
Thus,  an  MCO  or  PIHP  could  not 
continue  "indefinitely"  to  grant 
additional  14  day  extensions.  With 
respect  to  cases  in  which  an  enrollee 
does  not  request  the  extension,  the 
extension  still  must  be  in  the  enrollee's 
interests,  and  an  enrollee  is  fr-ee  to  argue 
to  the  State  that  this  standard  has  not 
been  met.  The  State  then  may  decide  if 
it  should  intervene.  Moreover,  we  note 
that  States  have  the  option  in  contracts 
or  in  State  law  of  permitting  extensions 
only  when  requested  by  the  enrollee. 

Comment:  One  commenter  expressed 
concern  regarding  the  logistics  of 
requiring  MCOs  and  PHPs  to  give 
prompt  oral  notice  to  an  enrollee  of  any 
denial  of  an  expedited  request.  They 
noted  that  some  Medicaid  enrollees  may 
not  be  accessible  by  telephone. 

Response:  We  are  aware  that  some 
Medicaid  enrollees  may  not  have 
telephones,  and  that  it  therefore  may  be 
difficult  in  some  cases  to  provide  oral 
notice.  Therefore,  in  response  to  this 
comment,  we  have  revised 
§  438.410(c)(2)  by  requiring  MCOs  and 
PIHPs  to  make  reasonable  efforts  to 
notify  enrollees  orally  of  decisions  not 
to  expedite  an  appeal,  and  to  follow  up 
with  a  written  notice  within  two 
calendar  days.  MCOs  and  PIHPs  should 
request  information  from  enrollees 
about  how  and  where  they  can  be 
contacted. 

Comment:  Several  commenters 
recommended  that  the  State  Medicaid 
agency  be  permitted  3  working  days  to 
hear  expedited  appeals  that  they 
receive,  rather  than  72  hours. 

Response:  We  agree  with  the 
conunenters.  In  response  to  this 
conunent,  the  final  rule,  at 
§  431.244(f)(2)  and  (3),  now  requires  the 
State  to  conduct  a  fair  hearing  and  make 
its  decision  within  3  working  days  for 
service  authorization  denials  that  meet 
the  criteria  for  expeditious  handling.  We 
have  chosen  to  use  the  same  3-working- 
days  standard  that  applies  to  MCO  or 
PIHP  review  in  expedited  cases  so  that 
the  State  would  not  be  required  to 
complete  review  of  all  expedited  cases 
during  weekends  or  holidays. 

Comment:  Many  conunenters 
advocated  a  requirement  that  expedited 
internal  appeals  not  decided  wholly  in 
the  enrollee's  favor  be  automatically 
forwarded  to  the  State  fair  hearing 
process.  These  commenters  felt  that 


timing  diu'ing  an  expedited  process  was 
essential,  and  that  automatic  forwarding 
would  provide  necessary  speed  to  the 
process. 

Response:  We  disagree  with  the 
commenters.  We  believe  that  the  burden 
on  MCOs,  PIHPs  and  States,  of 
automatic  forwarding  of  appeal 
materials  even  in  cases  in  which  the 
enrollee  may  not  wish  to  pursue  a 
further  appeal  outweighs  any  benefits 
that  might  be  achieved  by  such  a  policy. 
As  in  the  case  of  when  a  beneficiary 
files  an  appeal  during  the  90  standard 
timeframe,  it  is  reasonable  to  expect  any 
enrollee  who  is  seeking  a  particular 
service  or  benefit  to  promptly  file  for  a 
State  fair  hearing  if  he  or  she  is  not 
wholly  successful  at  the  internal 
appeals  level.  We  do  not  believe  this 
would  significantly  add  to  the  time  it 
takes  to  handle  the  appeal.  We  note  that 
the  MCO  or  PIHP  must  give  enrollees 
reasonable  assistance  in  completing 
forms  and  taking  other  procedural  steps. 

Comment:  One  commenter  noted  that 
the  proposed  rule  did  not  grant 
enrollees  a  right  to  a  State  fair  hearing 
for  an  enrollee  whose  request  for  an 
expedited  resolution  is  denied. 
Specifically,  the  commenter  noted  that 
this  was  not  listed  among  the  bases  for 
a  State  fair  hearing.  The  commenter 
wanted  clarification  on  this  point. 

Response:  The  omission  of  a  denial  of 
a  request  for  an  expedited  hearing  from 
the  ground  for  a  fair  hearing  was 
intentional.  As  noted  above,  if  a  request 
for  an  expedited  resolution  is  denied, 
the  case  is  automatically  treated  as  a 
standard  appeal.  However,  if  that 
internal  appeal  is  not  resolved  wholly  in 
favor  of  the  enrollee,  then  the  eiuollee 
has  a  right  to  a  State  fair  hearing. 

Comment:  One  conunenter  objected  to 
the  fact  that  the  proposed  rule  did  not 
include  a  requirement  for  an  expedited 
review  process  for  grievances.  'They 
argued  that  this  would  be  dangerous  for 
enrollees  with  severe  health  problems 
who  could  not  wait  for  the  time  frame 
of  the  standard  review  process. 

Response:  A  grievance  involves  any 
dispute  other  than  an  "action."  Only  an 
action  should  involve  the  possibility  of 
a  delay  putting  an  eiuoUee  with  severe 
health  problems  at  risk.  We  have  an 
expedited  provision  for  those  type  of 
disputes.  Therefore,  we  do  not  believe 
that  an  expedited  grievance  process  is  a 
necessary  mandate  at  the  Federal  level. 

Comment:  One  commenter  noted  that 
proposed  §  438.410(a)  should  have  a 
period  at  the  end  rather  than  a  semi- 
colon. 

Response:  We  agree  with  the 
commenter,  and  we  made  the 
appropriate  change  in  §  438.410(a)  the 
final  regulation. 
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:'.  Information  About  the  Grievance 
System  to  Providers  and  Subcontractors 
(Proposed  §  438.414) 

jj  Proposed  §438.414  required  that  the 
tUcO  or  PIHP  must  provide  the 
information  specified  at  §438. 10(g)(1) 
about  the  grievance  system  to  all 
providers  and  subcontractors  at  the  time 
they  enter  into  a  contract. 

Comment:  One  commenter  requested 
that  CMS  require  that  information  about 
the  grievance  system  be  provided  to 
subcontractors  as  well  as  to  contracting 
providers. 

flesponse.- Proposed  §438.414,  which 
is  unchanged  in  this  final  rule,  already 
provided  that  this  information  must  be 
provided  to  providers  "and 
subcontractors." 

8.  Recordkeeping  and  Reporting 
Requirements  (Proposed  §438.416) 

Proposed  §438.416  required  the  State 
to  require  MCOs  and  PIHPs  to  maintain 
records  of  grievances  and  appeals  and 
review  the  information  as  part  of  the 
State  quality  strategy. 

Comment:  Commenters  urged  that  the 
regulation  require  States  to  provide 
members  of  the  public,  upon  request, 
with  MCO  and  PHP  siunmaries  of 
grievance  and  appeal  logs. 

Response:  States  have  the  authority  to 
require  that  MCOs  and  PIHPs  make 
available  to  the  State,  or  at  the  State's 
option,  to  members  of  the  public, 
grievance  and  appeal  logs  or  other  MCO 
and  PIHP  grievance  system  documents. 
We  do  not  agree  that  we  should 
mandate  this,  however.  In  some  cases, 
raw  appeals  data  may  be  confusing  to 
the  public,  or  potentially  misleading. 
We  believe  States  are  in  the  best 
position  to  decide  how  such 
information  should  be  presented  to  the 
public.  In  designing  their  quality 
strategies.  States  should  consider  what 
information  they  and  the  public  will 
need  to  support  those  strategies. 

9.  Continuation  of  Benefits  When  an 
MCO  or  PIHP  Appeal  of  a  Termination, 
Suspension,  or  Reduction,  and  State 
Fair  Hearing  on  Such  an  Action,  are 
Pending  (Proposed  §438.420) 

Proposed  §438.420  required  that 
when  the  dispute  involves  the 
termination,  suspension,  or  reduction  of 
a  previously  authorized  course  of 
treatment,  the  MCO  or  PIHP  must 
continue  the  enrollee's  benefits  until 
issuance  of  the  final  appeal  decision  or 
State  fair  hearing  decision,  if  all  of  the 
following  occur: 

•  The  eiurollee  or  the  provider  files 
the  appeal  timely. 

•  The  services  were  ordered  by  an 
authorized  provider. 


•  The  period  covered  by  the 
authorization  has  not  expired. 

•  The  enrollee  requests  such  an 
extension  of  benefits. 

W§  specified  that  timely  filing  means 
filing  on  or  before  the  later  of  either  the 
expiration  of  the  timeframe  specified  by 
the  State  (in  accordance  with 
§  438.404(c)(2))  and  communicated  in 
the  notice  of  action  or  the  intended 
effective  date  of  the  MCO's  or  PIHP's 
proposed  action. 

Tnis  provision  would  apply  only 
when  the  MCO  or  PIHP  physician 
initially  authorized  the  services  (that  is, 
it  would  not  apply  to  pre-service 
authorization  requests  that  were  denied) 
and  when  the  beneficiary  requests  the 
services  be  continued  (that  is,  the  mere 
action  of  filing  for  an  appeal  or  State  fair 
hearing  in  a  timely  maimer  is  not 
sufficient  for  benefits  to  be  continued). 
The  continuation  of  benefits  provision 
would  not  require  a  further  statement  of 
authorization  from  the  MCO  or  PIHP 
physician  or  affect  benefits  not 
originally  authorized. 

If  the  MCO  or  PIHP  continues  or 
reinstates  the  enrollee's  benefits  while 
the  appeal  is  pending,  imder  proposed 
§  438.420(c),  the  benefits  must  be 
continued  until  one  of  the  following 
occurs: 

•  The  enrollee  withdraws  the  appeal. 

•  The  MCO  or  PIHP  resolves  the 
appeal  against  the  enrollee,  unless  the 
enrollee  has  requested  a  State  fair 
hearing  with  continuation  of  benefits 
until  a  State  fair  hearing  decision  is 
reached. 

•  A  State  fair  hearing  officer  issues 
a  hearing  decision  adverse  to  the 
enrollee. 

Beneficiaries  who  have  received 
continuation  of  benefits  while  they 
appeal  to  the  MCO  or  PIHP  are  not 
obligated  to  pursue  their  appeal  further, 
through  the  State  fair  hearing  process,  if 
the  MCO  or  PIHP  denies  their  appeal.  It 
remains  the  beneficiaries'  choice.  It  is 
important  to  note,  however,  that 
enrollees  who  lose  their  appeal  at  either 
the  MCO,  PIHP  or  State  fair  hearing 
levels  will  be  liable  for  the  costs  of  all 
appealed  services  from  the  later  of  the 
effective  date  of  the  notice  of  intended 
action  or  the  date  of  the  timely-filed 
appeal,  through  the  date  of  the  denial  of 
the  appeal.  As  a  result,  in  §  438.420(d). 
we  proposed  that  if  the  final  resolution 
of  the  appeal  is  adverse  to  the  enrollee 
(that  is,  it  upholds  the  MCO's  or  PIHP's 
action)  the  MCO  or  PIHP  may  recover 
the  cost  of  the  services  furnished  to  the 
eiuoUee  while  the  appeal  was  pending, 
to  the  extent  that  they  were  furnished 
solely  because  of  the  requirements  of 
this  section,  and  in  accordance  with 
§  431.230(b). 


Comment:  Many  commenters  pointed 
out  that  the  proposed  rule  does  not 
specify  all  the  same  circumstances  set 
forth  in  §§431.230  and  430.231  as 
situations  in  which  benefits  must  be 
continued  or  reinstated.  These 
commenters  specifically  cited  advanced 
notice  requirements,  and  argued  that 
this  rewards  MCOs  and  PIHPs  that  do 
not  provide  advanced  notice. 

Response:  We  disagree  with  the 
commenters.  MCOs,  PIHPs,  and  States 
have  a  strong  incentive  to  notify 
enrollees  timely  of  any  reduction,     .• 
limitation,  or  suspension  of  existing 
services.  While  enrollees  have  to 
actively  request  continuation  of  benefits 
while  filing  an  appeal,  they  must  be 
given  the  opportimity  to  do  so  before 
the  benefits  are  reduced,  limited,  or 
suspended.  And  since  enrollees  have 
this  right  until  an  adverse  State  fair 
hearing  decision  (assuming  of  course 
that  he  or  she  follows  the  applicable 
rules),  a  delay  in  notice  only  gives 
enrollees  benefits  for  a  longer  period  of 
time.  However,  in  response  to  this 
comment,  we  now  state  in  the 
regulation  text  that  the  enrollee  has  10 
days  after  the  MCO  or  PIHP  mails  the 
notice  of  action  to  request  continuation 
of  benefits.  Therefore,  even  if  the 
effective  date  of  action  has  passed,  an 
MCO  or  PIHP  may  not  discontinue  those 
benefits  until  10  days  after  the  notice  is 
mailed.  We  believe  that  this  sufficiently 
addresses  the  commenters'  concern. 

Comment:  We  received  many 
comments  regarding  enrollees'  rights  to 
continuation  of  benefits  during  the  MCO 
and  PIHP  appeal  process.  Several 
commenters  thought  that  the  regulations 
mandate  that  MCOs  and  PIHPs  continue 
benefits  in  all  cases  in  which  the  appeal 
involves  services  that  are  being 
terminated  or  reduced.  Several 
commenters  felt  that  continuation  of 
benefits  pending  resolution  of  an  appeal 
or  State  fair  hearing,  without  financial 
risk,  is  one  of  the  most  important 
protections  needed  for  managed  care 
eiuoUees. 

In  contrast,  several  other  commenters 
were  opposed  to  extending  continuation 
of  benefits  requirements  to  the  MCO  and 
PIHP  appeal  process.  One  commenter 
contended  that  this  requirement  would 
have  significant  cost  implications  for 
MCOs  and  PIHPs.  Another  commenter 
felt  that  benefits  should  be  continued 
only  at  the  point  when  an  eim)llee 
requests  a  State  fair  hearing. 

One  commenter  thought  that 
requiring  MCOs  and  PHPs  to  continue 
benefits  would  place  them  in  an 
untenable  position  with  their  providers, 
compromising  their  ability  to  manage 
care  and  cost.  This  commenter 
expressed  concern  that  this  provision 
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may  damage  managed  care  programs, 
and  believed  it  was  unnecessary,  given 
the  requirement  of  expedited  review  of 
appeals  in  cases  in  which  a  delay  could 
jeopardize  health. 

Response:  Because  we  allow  States  to 
require  exhaustion  of  the  MCO  and 
PIHP  appeal  before  receiving  a  State  fair 
hearing,  we  believe  that,  in  order  for  the 
right  to  continued  benefits  during  a 
State  fair  hearing  to  be  meaningful, 
continuation  of  benefits  must  begin  with 
the  filing  of  an  MCO  or  PIHP  appeal, 
and  continue  until  the  State  fair  hearing 
decision.  Given  that,  with  few 
exceptions,  the  overall  90-day 
timeframe  for  a  final  fair  hearing 
decision  applies  even  when  exhaustion 
is  required,  the  amount  of  time  benefits 
must  be  continued  is  the  same  under 
this  final  rule  as  under  the  longstanding 
fair  hearing  system.  Continuation  of 
benefits  at  the  MCO  and  PIHP  level  thus 
is  part  of  the  same  longstanding  right  to 
continuation  of  benefits  that  has  existed 
for  Medicaid  beneficiaries  when 
services  are  reduced  or  terminated. 

As  in  fee-for-service,  under  managed 
care,  the  right  to  continuation  of 
benefits  is  not  exercised  without 
financial  risk  to  the  beneficiary  of 
payment  for  services  provided  should 
he  or  she  lose  the  appeal.  Otherwise, 
MCOs,  PIHPs,  or  States  would  be 
unfairly  liable  for  treatment  in  which 
they  were  correct  in  limiting,  reducing, 
or  suspending.  It  is  because  of  this 
potential  risk  for  enrollees  that  we 
require  that  the  enroUee  specifically 
request  continuation  of  benefits.  Under 
§  438.404(b)(7),  the  notice  of  adverse 
action  must  include  an  explanation  of 
this  choice. 

While  expedited  appeals  will 
decrease  the  amount  of  time  MCOs  and 
PIHPs  are  liable  to  continue  benefits  for 
enrollees  with  pending  appeals,  the 
expedited  appeal  process  does  not 
substitute  for  the  protection  provided  to 
Medicaid  beneficiaries  of  the  right  to 
continuation  of  previously  authorized 
benefits  pending  the  outcome  of  a  State 
fair  hearing  decision. 

If  the  benefit  is  a  Medicaid  covered 
service,  but  not  an  MCO  or  PIHP 
covered  service,  the  State,  not  the  MCO 
or  PIHP  is  responsible  for  providing 
those  services  pending  the  outcome  of 
the  State  fair  hearing. 

Comment:  Several  commenters 
requested  that  §438.420  should  clearly 
state  that  re-authorization  of  a  service  at 
a  lower  level  than  previously  received, 
or  a  denial  of  re-authorization,  is  a 
termination  or  reduction  of  the  service 
requiring  the  continuation  of  benefits 
pending  appeal.  Other  commenters 
requested  that  we  make  clear  in  the 
regulation  text  that  continuation  of 


benefits  does  not  include  the  expiration 
of  an  approved  number  of  visits  through 
an  authorized  course  of  treatment. 

Response:  As  noted  above,  we  agree 
that  the  expiration  of  an  approved 
number  of  visits  does  not  constitute  a 
termination  for  purposes  of  notice  and 
continuation  of  benefits.  If  an  enroUee 
requests  re-authorization  for  services 
and  the  MCO  or  PIHP  denies  the  request 
or  re-authorizes  the  services  at  a  lower 
level  than  requested,  the  MCO  or  PIHP 
must  treat  this  request  as  a  new  service 
authorization  request  and  provide 
notice  of  the  denial.  We  have  explained 
above  that  the  language  in  the  proposed 
rule  already  limited  the  right  to 
continued  benefits  to  services  that  were 
,  authorized.  In  response  to  this 
comment,  in  order  to  make  clear  that  the 
continuation  of  benefits  itself  is  not 
what  we  mean  by  "authorized,"  we 
have  revised  §  438.420(b)(4)  by  adding 
the  word  "original"  to  make  clear  that 
benefits  are  only  continued  to  the  extent 
they  were  originally  authorized.  As 
noted  above,  we  also  have  added  a  new 
§  438.420(c)(4)  in  this  final  rule  to  make 
clear  that  when  benefits  are  continued 
under  §  438.420(b),  they  may  be 
discontinued  when  the  original 
authorization  expires. 

Comment:  One  commenter  was 
concerned  about  the  status  of  enrollees 
who  received  authorization  for  a  coiuse 
of  treatment  from  a  non-network 
physician  but  then  had  those  benefits 
limited  by  a  new  MCO  once  the  coiu-se 
of  treatment  had  begim.  They  believe 
that  these  enrollees  need  protection  for 
their  benefits. 

Response:  An  eiuoUee  who  has  his  or 
her  existing  benefits  reduced,  limited,  or 
suspended  by  an  MCO,  PIHP,  or  State 
has  the  right  to  request  a  continuation 
of  benefits  regardless  of  the  soiuce  as 
long  as  it  originated  from  a  Medicaid 
participating  provider.  It  is  the  State's 
decision  as  to  what  entity  is  liable  for 
those  benefits  during  the  appeals 
process. 

Comment:  One  commenter  argued 
that  discontinuing  services  being 
provided  by  an  MCO  without  a  State  fair 
hearing  was  unconstitutional. 

Response:  We  do  not  believe  that  we 
need  reach  constitutional  issues  (such 
as,  regarding  whether  a  property  interest 
or  State  action  exist)  because  Medicaid 
beneficiary  rights  are  directly  addressed 
in  section  1902(a)(3)  and  1932(b)(4),  and 
it  is  these  statutory  rights  that  are 
implemented  in  this  final  rule.  As  noted 
above,  we  believe  that  if  services  are 
discontinued  on  the  date  the 
authorization  expires,  this  is  not  a 
"termination"  of  services  that  the 
enrollee  had  any  right  to  expect  to 
receive,  and  thus  is  not  a  termination 


within  the  meaning  of  section  1902(a)(3) 
and  the  implementing  regulations.  In 
the  case  of  a  termination  of  authorized 
services  prior  to  the  expiration  date  of 
the  authorization,  we  agree  with  the 
commenter  that  a  beneficiary  should 
have  the  right  to  have  these  benefits 
continue  pending  a  hearing  on  the 
termination.  We  provide  the  enroUee 
with  10  days  to  request  to  have  benefits 
continue  under  these  circumstances, 
pending  an  appeal  and  State  fair 
hearing.  We  believe  that  this  process  is 
fully  consistent  with  the  Medicaid 
statute  and  constitutional  requfrements, 
to  the  extent  applicable. 

Comment:  Several  commenters 
requested  that  we  delete  the 
requirement  that  the  beneficiary  must 
request  continued  benefits.  They 
contended  that  this  requirement  was 
constitutionally  defective  in  that  they 
believed  continued  benefits,  without 
pre-requisites  to  obtaining  them,  to  be 
required  under  due  process. 

The  commenters  noted  that  while  the 
existing  regulation  at  §  431.230(b) 
provides  for  the  possibility  of 
recoupment,  benefits  are  continued 
when  an  appeal  is  filed  timely.  The 
commenters  found  no  reason  to  change 
this  long-standing  rule  for  beneficiaries 
who  are  receiving  services  through  an 
MCO  or  PIHP.  Also,  several  commenters 
believed  that  proposed  §  438.420(c)(2) 
made  it  impossible  for  benefits  to 
continue  through  a  State  fair  hearing, 
because  a  beneficiary  would  have  had  to 
file  for  a  State  fair  hearing  before  the 
MCO  or  PIHP  had  even  made  its 
internal  appeal  decision  in  order  for 
benefits  to  continue. 

Response:  Again,  we  do  not  believe 
we  need  reach  constitutional  issues 
here,  but  that  the  final  rule  as  proposed 
is  fully  consistent  with  any  applicable 
constitutional  requirements.  It  is  not 
true  that  benefits  continue  imder  fee-for- 
service  Medicaid  "without  pre- 
requisites to  obtaining  them."  Benefits 
only  continue  imder  fee-for-service  if 
the  beneficiary  timely  files  an  appeal. 
We  do  not  see  the  difference  between 
requiring  the  filing  of  an  appeal  for 
benefits  to  continue  and  requking  that 
as  part  of  such  an  appeal,  the 
beneficiary  request  that  benefits 
continue.  Indeed,  given  the  possibility 
of  beneficiary  liability  in  both  cases,  we 
believe  that  the  approach  in  this  final 
rule  is  more  protective  of  beneficiary 
rights.  Under  this  rule,  after  an  action, 
the  beneficiary  will  be  notified  both  of 
this  right  to  continuation  of  benefits  and 
the  possible  liability  for  services  if  the 
final  decision  is  not  in  his  or  her  favor. 
Thus,  we  believe  the  general  concern 
about  continued  benefits  not  being 
automatic  with  an  appeal  is  luifounded. 
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However,  we  agree  with  the  concerns 
sxpressed  by  several  commenters'  that 
proposed  §  438.420(c)(2)  could  make  it 
mpossible  for  benefits  to  continue 
through  a  State  fair  hearing  as  proposed. 
Therefore,  in  response  to  these 
comments,  we  have  revised 
§  438.420(c)(2)  by  requiring 
beneficiaries  to  re-request  continuation 
of  benefits  within  10  days  after  the 
mailing  of  the  internal  appeal  decision 
against  the  eiuoUee,  in  order  to  preserve 
continuation  of  benefits  during  a  State 
fair  hearing. 

10.  Effectuation  of  Reversed  Appeal 
Resolutions  (Proposed  §  438.424) 

Proposed  §  438.424  required  that  if 
he  MCO,  PIHP,  or  the  State  fair  hearing 
>fficer  reverses  a  decision  to  deny,  limit, 
)r  delay  services  that  were  not 
umished  while  the  appeal  was 
pending,  the  MCO  or  PIHP  must 
authorize  or  provide  the  disputed 
services  promptly,  and  as  expeditiously 
as  the  enrollee's  health  condition 
requires.  Fiuthermore,  if  the  MCO, 
PIHP,  or  the  State  fair  hearing  officer 
reverses  a  decision  to  deny 
authorization  of  services,  and  the 
eiuollee  received  the  disputed  services 
while  the  appeal  was  pending,  the 
MCO,  PIHP,  or  the  State  would  be 
required  to  pay  for  those  services,  in 
accordance  with  State  policy  and 
regulations. 

Comment:  Many  commenters 
supported  a  time  frame  of  no  more  than 
10  days  for  an  MCO  or  PIHP  to  provide 
or  pay  for  services  subsequent  to  a  State 
fair  hearing  because  enrollees  with 
successful  appeals  should  not  have  to 
adjudicate  over  the  word  "promptly." 

Response:  We  disagree  that  MCOs  and 
PIHPs  should  be  held  to  a  Federal 
timeframe  to  provide  or  pay  for  services, 
because  such  a  timeframe  may  not  be 
reasonable  in  the  case  ofthe 
circumstances  of  all  States.  Consistent 
with  the  State  fair  hearing  policy  in 
§431.246,  we  are  requiring  that  the 
services  are  provided  promptly,  or  as 
expeditiously  as  the  enrollee's  health 
condition  requires.  We  believe  that  the 
States  are  in  the  best  position  to  decide 
whether  to  require  specific  time  limits 
if  they  choose. 

F.  Certifications  and  Progmm  Integrity 
(Subpart  H) 

Fraud  and  abuse  can  negatively  affect 
both  the  quality  of  health  care  services 
rendered  to  Medicaid  beneficiaries,  and 
an  MCO's,  PIHP's,  PAHP's,  or  PCCM's 
financial  viability.  Promoting  program 
integrity  within  Medicaid  managed  care 
programs  can  protect  against  misspent 
Medicaid  program  funds,  and  promote 
Quality  health  care  services.  Proposed 


I 


subpart  H  of  part  438  contains 
safeguards  against  fraud  and  abuse  and 
requires  that  organizations  with 
Medicaid  contracts  make  a  commitment 
to  a  formal  and  effective  fraud  and 
abuse  program. 

In  proposed  §  438.600  we  stated  that 
the  statutory  basis  for  this  subpart  is 
under  sections  1902(a)(4)  and 
1902(a)(19)  of  the  Act.  These  sections 
require  that  methods  be  provided  in  the 
State  plan  for  the  proper  and  efficient 
operation  of  the  plan  and  that 
safeguards  are  provided  consistent  with 
the  best  interests  of  the  recipients. 

In  proposed  §  438.602  we  provided 
that  the  certification  and  program 
integrity  requirements  contained  in 
subpart  H  apply  to  MCOs  and  PIHPs  as 
a  condition  for  contracting  and  for 
receiving  payment  under  the  Medicaid 
managed  care  program. 

In  proposed  §438.604  we  provided 
that  data,  including  enrollment  and 
encounter  data,  must  be  certified  and 
submitted  to  the  State,  if  State  payments 
are  based  on  the  data.  We  also  specified 
that  other  information  required  by  the 
State  and  information  included  in 
contracts,  proposals,  and  other  related 
documents  must  be  certified.  We  also 
required  in  §  438.604(b)  that  the  MCO  or 
PIHP  certify  that  they  are  in  substantial 
compliance  with  the  terms  of  the 
contract. 

In  proposed  §  438.606  we  required 
that  certifications  be  provided 
concurrently  with  the  data  they  relate 
to,  and  required  that  certifications  be 
signed  by  the  MCO's  or  PIHP's  Chief 
Executive  Officer,  Chief  Financial 
Officer,  or  an  individual  delegated 
authority  to  sign  for  one  of  these 
individuals.  We  proposed  that  the 
certifications  must  include  attestations 
to  the  truthfulness,  acciuacy,  and 
completeness  of  the  data  based  on  best 
knowledge,  information,  and  belief. 

In  proposed  §438.608  we  required 
that  each  MCO  or  PIHP  have 
administrative  and  management 
arrangements  or  procedures,  including  a 
mandatory  compliance  plan,  designed 
to  guard  against  fraud  and  abuse.  This 
section  also  outlined  the  required 
elements  to  be  included  in  the 
arrangements  and  procedures. 

In  this  final  rule  we  are  making  a 
technical  correction  to  add  two 
additional  sources  of  auth6rity.  First,  we 
are  adding  a  citation  to  section  1903(m), 
which  establishes  conditions  for 
payments  to  the  State  with  respect  to 
contracts  with  MCOs.  Second,  we  are 
adding  a  new  §  438.610  to  incorporate 
the  requirements  of  section  1932(d)(1)  of 
the  Act.  That  provision  of  the  statute  is 
self-implementing,  and  therefore  we  did 
not  include  it  in  the  proposed 


regulation.  However,  we  are  including 
the  substance  of  the  requirement  in  this 
final  regulation  to  make  it  easier  for  the 
public  to  find  all  the  relevant  provisions 
in  one  place.  Under  the  authority  of 
section  1902(a)(4)  of  the  Act.  we  are  also 
applying  these  provisions  to  PIHPs  and 
PAHPs. 

We  believe  it  is  in  the  best  interests 
of  State  Agencies,  MCOs,  PCCMs, 
PIHPs,  PAHPs,  and  CMS  to  significantly 
aid  in  the  fight  against  fraud  and  abuse 
and  the  requirements  of  this  subpart 
work  to  achieve  that  goal. 

Comment:  One  commenter  proposed 
that  we  develop  a  standard  form  for 
certifications  since  we  are  requiring 
certifications  by  the  Chief  Executive 
Officer  or  the  Chief  Financial  Officer  or 
other  person  who  is  delegated  the 
authority  of  the  MCO  or  PIHP  to  certify 
data  submitted. 

Response:  We  disagree  with  the 
commenter  as  we  wish  to  maintain  State 
flexibility  in  this  area.  In  §§438.604  and 
438.606  respectively,  we  provide  that 
data  certifications  are  required  if  data 
are  being  used  to  set  payments.  We  have 
described  the  source,  content,  and 
timing  required  for  certifications.  We  do 
not,  however,  wish  to  be  overly 
prescriptive  and  therefore,  we  are  not 
prescribing  the  format  of  the 
certifications.  If  the  commenter  is 
requesting  a  sample  format  that  could  be 
used  as  a  model  certification  form,  one 
can  be  found  on  the  CMS  website  at 
http://www.hcfa.gov/medicaid/letters/ 
smd80700.htm  in  the  document 
entitled,  "Guidelines  for  Addressing 
Fraud  and  Abuse  in  Medicaid  Managed 
Care"  at  appendix  2. 

Comment:  One  commenter  suggested 
that  it  is  unclear  as  to  when 
certifications  are  required  and  if  the 
certifications  of  data  to  set  payments  is 
meant  to  reference  payments  under  the 
current  contract  year  or  for  proposed 
contract  years.  The  commenter  also 
believes  that  the  requirements  for 
certifications  for  substantial  compliance 
with  the  terms  of  the  contract  are 
unclear. 

Response:  In  §  438.604(a)  we  require 
that  MCOs  and  PIHPs  provide 
certification  of  data  requested  by  the 
State  if  payments  to  the  MCOs  and 
PIHPs  are  based  on  the  data  submitted, 
and  in  §  438.606(c)  we  require  that 
MCOs  and  PIHPs  submit  the 
certification  concurrently  with  the  data. 
This  applies  regardless  of  whether  the 
data  are  used  for  setting  payments  for 
current  contract  years,  or  for  other 
contract  years.  If  data  are  not  being  used 
to  set  payments,  then  certifications 
would  not  be  required. 

We  agree  with  the  commenter  that    - 
clarification  is  necessar}'  regarding 
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certification  for  substantial  compliance 
with  the  terms  of  the  contract.  We 
previously  proposed,  in  §§  438.604(b), 
that  an  MCO  or  PIHP  must  certify  that 
it  is  in  substantial  compliance  with  the 
terms  of  its  contract. 

We  understand  the  commenter's 
confusion  regarding  this  requirement 
since  the  statute  and  regulations  already 
require  States  to  monitor  compliance 
with  contracts  executed  under  this  rule 
and  provides  sanctions  to  be  used  where 
certain  requirements  are  not  met. 
Further  we  would  expect  to  require 
corrective  action  plans  in  situations  in 
which  a  State  is  found  to  be  out  of 
compliance  with  these  rules. 
Consequently,  we  believe  that  the 
requirements  on  States,  MCOs,  PIHPs, 
PAHPs,  and  PCCMs  contained  in  §  438.6 
and  elsewhere  in  this  rule  and  the 
mechanisms  for  monitoring  and 
enforcement  are  sufficiently  clear  that 
the  requirements  for  "substantial 
compliance"  in  §§438.604  and  438.606 
are  unnecessary  and  we  have  deleted 
them  from  this  subpart.  Hence 
renumbering  has  taken  place  in  these 
sections. 

Comment:  Several  commenters 
believe  that  subcontractor  certifications 
are  necessary  since  MCOs  could 
delegate  functions  to  subcontractors 
including  physicians,  hospitals,  and 
clinics  as  well  as  to  administrative 
service  organizations  that  collect  data 
from  network  providers  and  report  the 
data  to  the  MCO  and  the  State.  The 
commenters  argued  that  without 
accurate  and  complete  data,  States  may 
not  have  the  information  necessary  to 
set  actuarially  sound  capitation  rates. 
Commenters  expressed  opposing  views 
on  this  issue  with  one  commenter 
believing  that  this  requirement  would 
be  burdensome  to  plans  and  providers 
because  of  the  complexities  involved  in 
obtaining  provider  certifications.  Other 
commenters  stated  that  subcontractor 
certifications  are  necessary  to  protect 
CMS  and  others  against  being  defrauded 
or  paying  an  MCO  more  than  the 
amount  to  which  it  should  be  entitled. 
We  received  further  suggestions  that  not 
having  subcontractor  requirements 
could  undermine  federal  enforcement  of 
the  False  Claims  Act. 

Response:  We  have  considered  the 
commenters'  suggestions  and  we  agree 
that  subcontractors  play  an  important 
role  in  an  MCO's  network.  We  require 
MCOs  and  PIHPs  to  certify  all  data  they 
submit,  which  would  include  any  data 
produced  by  subcontractors.  We  believe 
that  MCOs  and  PIHPs  should  be  held 
accountable  for  their  subcontractors  and 
their  subcontractors'  data.  We  believe 
that  States  must  be  able  to  rely  on  the 
MCOs'  and  PIHPs'  certifications  if  they 


are  to  combat  potential  fraud  and  abuse, 
and  continue  to  set  capitation  payments 
to  MCOs  and  PIHPs  appropriately. 
Therefore,  we  are  only  requiring  in  this 
subpart  that  data  certifications  be 
required  of  MCOs  and  PIHPs  and  not  of 
their  subcontractors.  It  is  up  to  the  State 
or  the  MCO  or  PIHP  to  determine 
whether  subcontractor  data  is  accurate. 
If  data  is  not  used  to  set  payments, 
certifications  by  MCOs  and  PIHPs  are 
not  necessary. 

Comment:  We  received  opposing 
views  about  whether  PAHPs  should  be 
exempt  from  the  program  integrity 
protections  outlined  in  this  subpart. 
One  commenter  suggested  that  PAHPs 
should  be  required  to  have  fraud  and 
abuse  plans  and  data  certifications  to 
justify  State  payments,  since  fraud  can 
be  significant  in  ambulatory  plans  also. 
In  contrast,  another  commenter  believes 
we  should  require  that  fraud  and  abuse 
plans  be  implemented  only  by  entities 
with  10,000  enrollees  or  more. 

Response:  We  clearly  intend  that 
PAHPs  should  work  to  combat  against 
fraud  and  abuse.  However,  we  are 
recognizing  that  it  may  not  be 
appropriate  to  require  those 
organizations  to  implement  formal  fraud 
and  abuse  plans,  given  that  they 
generally  have  relatively  few  enrollees 
and  provide  a  relatively  narrow  range  of 
services.  We  believe  that  the  benefits  of 
requiring  PAHPs  to  comply  with  the 
formal  measures  of  subpart  H  in  order 
to  protect  against  fraud  and  abuse  is 
outweighed  by  the  level  of  burden 
placed  on  these  organizations,  which 
could  place  some  plans  at  financial  risk. 

Consequently,  we  are  only  requiring 
that  §§  438.600  through  438.610  apply 
to  MCOs.  to  PIHPs,  and  only  to  PAHPs 
and  PCCMs  where  specifically  noted. 
Typically,  MCOs  and  PIHPs,  which 
include  at  least  some  inpatient  hospital 
or  institutional  care  services,  are  larger, 
more  complex  organizations,  and  will  in 
most  cases,  have  higher  enrollment 
levels. 

We  believe  the  more  comprehensive 
plans  (such  as.  MCOs  and  PIHPs)  are 
likely  to  need  to  provide  for  more 
sophisticated  methods  for  combating 
fraud  and  abuse  and  may  also  need  to 
provide  for  compliance  officers  as  part 
of  their  staff.  This  is  because  they  are 
more  complex  organizations,  and  need 
to  contract  with  a  large  number,  and 
greater  variety  of  providers.  These  plans 
typically  serve  more  enrollees  and 
provide  more  services.  Furthermore, 
more  complex  organizations  are  likelier 
to  include  administrative  staff  that 
collect  and  report  data,  and  that  need 
more  in-depth  monitoring.  We  disagree 
with  the  commenter  that  the 
applicability  of  these  requirements 


should  depend  on  the  PAHP's 
enrollment  level,  because  enrollment 
can  fluctuate,  and  we  believe  that 
approach  would  lead  to  arbitrary 
results. 

Comment:  A  commenter  suggested 
that  we  should  not  mandate  the  use  of 
a  compliance  plan  developed  by  a 
federal  enforcement  agency,  that  is.  the 
OIG,  that  was  intended  for  M+C  plans. 

Response:  We  agree  with  the 
conunenter  that  to  require  the  use  of 
guidelines  developed  for  a  national 
program  (such  as,  M+C)  by  a  Federal 
enforcement  agency  would  be  overly 
prescriptive  and  could  impede  State 
flexibility  in  combating  fraud  and  abuse. 
In  §  438.608  we  require  MCOs  and 
PIHPs  to  have  administrative  and 
management  procedures,  including  a 
mandatory  compliance  plan,  designed 
to  guard  against  fraud  and  abuse; 
however,  we  have  not  mandated  the  use 
of  the  compliance  plan  developed  by 
the  OIG.  The  commenter  is  correct  that 
the  compliance  plan  developed  by  the 
OIG  is  intended  for  M+C  plans  and  not 
for  Medicaid  managed  care  plans. 
Further,  we  agree  that  it  is  important  for 
States  to  have  flexibility  in  combating 
fraud  and  abuse  in  the  Medicaid 
program  and  we  believe  States  can 
maintain  that  flexibility  by  developing 
their  own  compliance  plans. 

G.  Sanctions  (Subpart  I) 

Section  1932(e)(1)  of  the  Act  requires, 
as  a  condition  for  entering  into  or 
renewing  contracts  under  section 
1903(m)  of  the  Act.  that  State  agencies 
establish  intermediate  sanctions  that  the 
State  agency  may  impose  on  an  MCO 
that  commits  one  of  six  specified 
offenses:  (1)  Failing  substantially  to 
provide  medically  necessary  items  and 
services  that  are  required  by  law,  or  are 
required  under  the  MCO's  contract  with 
the  State;  (2)  imposing  premiums  or 
charges  in  excess  of  those  permitted 
under  title  XIX;  (3)  discriminating 
among  enrollees  based  on  health  status 
or  requirements  for  health  care  services; 
(4)  misrepresenting  or  falsifying 
information;  and  (5)  failing  to  comply 
with  statutory  requirements  that  apply 
to  physician  incentive  plans.  Under 
section  1932(e)(1)(A)  a  State  may  also 
impose  sanctions  against  MCOs  and 
PCCMs  for  distributing,  directly  or 
through  an  agent  or  contractor, 
marketing  materials  that  contain  false  or 
materially  misleading  information. 
Proposed  §438.700  contained  the  above 
provisions  from  section  1932(e)(1)  of  the 
Act. 

]n  section  1932(e)(2)  of  the  Act, 
Congress  described  the  types  of  sanction 
authority  that  would  satisfy  the  State's 
obligation  to  have  intermediate 
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sanctions.  For  the  most  part,  the  State 
has  discretion  to  choose  which  of  these 
sanctions  to  use.  However,  the  State  is 
required  to  have  authority  to  appoint 
temporary  management  under  section 
1932(e)(2)(B).  and  to  permit  individuals 
to  terminate  without  cause  under 
section  1932(e)(2)(C).  This  is  because 
section  1932(e)(3)  requires  the  State  to 
impose  at  least  those  two  sanctions  if  an 
MCO  repeatedly  fails  to  meet  the 
requirements  of  sections  1903(m)  or 
1932.  The  other  provisions  that  would 
clearly  satisfy  the  State's  obligation  to 
have  intermediate  sanction  authority 
include  authority  to  impose  civil  money 
penalties  for  specified  violations,  up  to 
specified  maximum  amounts,  and  to 
suspend  enrollment  or  payment  for  new 
enrollees.  These  provisions  were 
reflected  in  proposed  §  438.702(a). 

Under  section  1932(e)(2)(B),  one  of 
the  sanctions  that  would  satisfy  section 
1932(e)(1)  is  for  the  State  to  oversee  the 
operation  of  the  MCO  "upon  a  finding 
by  the  State  that  there  is  continued 
egregious  behavior  by  the  organization 
or  there  is  a  substantial  risk  to  the 
health  of  enrollees  *  *  *  or  to  assure 
the  health  of  the  organization's 
enrollees."  Given  the  extraordinary 
nature  of  the  sanction  of  taking  over 
management  of  an  MCO,  we  proposed 
in  §  438.706  that  this  sanction  be 
imposed  only  when  those  egregious 
circumstances  exist. 

The  requirement  in  section  1932(e)(1), 
that  the  State  have  intermediate 
sanction  authority  as  a  condition  of 
contracting,  only  applies  to  contracts 
with  MCOs.  It  does  not  place  a  similar 
requirement  on  States  with  respect  to 
PCCMs.  However,  subsections  (e)(1)(A) 
and  (e)(2)(D)  and  (E)  refer  to  "managed 
care  entities."  and  thus  envision  that  the 
State  would  choose  to  apply  those 
sanctions  to  PCCMs  as  well. 
I  Section  1932(e)(4)  of  the  Act 
'authorizes  State  agencies  to  terminate 
the  contract  of  any  MCO  or  PCCM  that 
fails  to  meet  the  requirements  in 
sections  1932. 1903(m),  or  1905(t)  of  the 
Act.  This  provision  was  included  in 
proposed  §438.708.  However,  if  the 
State  chooses  that  remedy,  under 
section  1932(e)(4)(B)  the  State  is 
required  to  provide  a  hearing  before 
terminating  a  contract.  Proposed 
§  438.710  set  forth  requirements  that 
apply  to  the  notice  to  the  MCO  or 
PCCM,  and  to  the  pre-termination 
hearing.  Under  section  1932(e)(4)(C), 
enrollees  may  be  notified  of  their  right 
to  disenroll  immediately  without  cause 
in  the  case  of  any  entity  subject  to  a 
termination  hearing.  Proposed  §438.722 
described  the  provisions  for 
disenroUment  during  the  termination 
hearing  process.  Finally,  in  §  438.724, 


we  proposed  that  States  be  required  to 
notify  CMS  whenever  it  imposes  or  lifts 
a  sanction. 

Under  section  1903(m)(5)  of  the  Act, 
CMS  has  its  own  direct  authority  to 
impose  sanctions  when  Medicaid- 
contracting  MCOs  commit  offenses  that 
are  essentially  the  same  as  those 
identified  in  section  1932(e)(1)  of  the 
Act.  Section  1903{m)(5)  is  currently 
implemented  by  regulations  codified  at 
42  CFR  §434.67.  We  proposed  to  move 
those  regulations  to  proposed  §438.730. 
However,  we  inadvertently  made  ' 
substantive  changes,  including  omission 
of  parts  of  the  original  regulation  text 
dealing  with  denial  of  payment,  and 
expanding  the  State  plan  requirement 
previously  found  in  §434.67(i).  The 
final  rule  conforms  the  text  of 
§§438.726  and  438.730  to  the  text  of 
§434.67.  We  proposed  in  §438.726  to 
broaden  the  State  plan  requirements  to 
include  a  plan  to  monitor  for  violations 
that  involve  the  actions  and  failures  to 
act  that  are  specified  in  part  438  and  to 
implement  the  provisions  of  part  438. 
We  received  no  comments  on  this 
change  and  will  maintain  as  it  was 
proposed  in  this  final  rule.  It  also 
incorporates  into  §  438.726  the  text  of 
the  existing  §  434.22,  which  was  cross- 
referenced  by  §434. 67(e),  and  which 
was  inadvertently  eliminated  in  the 
proposed  changes  to  the  regulation. 
Finally,  there  were  certain  ambiguities 
in  the  original  regulation  text  which  we 
are  clarifying.  In  particular,  §  434.67(c) 
was  not  clear  with  respect  to  who  would 
forward  the  notice  of  sanction  to  the 
OIG  at  the  same  time  it  was  sent  to  the 
MCO.  We  have  clarified  that  it  is  sent 
by  CMS. 

Comment:  One  commenter  requested 
clarification  as  to  which  sanctions  were 
mandatory  and  which  were 
discretionary. 

Response:  Section  1932(e)(1)  of  the 
Act  requires,  as  a  condition  for  entering 
into  or  renewing  contracts  under  section 
1903(m)  of  the  Act,  that  State  agencies 
must  establish  intermediate  sanctions 
that  the  agency  may  impose  on  an  MCO 
that  conunits  one  of  the  specified 
offenses  in  §  438.700(b).  The  type  of 
sanction  and  the  discretion  to  apply 
sanctions  is  generally  up  to  the  State 
agency.  However,  if  it  finds  that  an 
MCO  has  repeatedly  failed  to  meet 
substantive  requirements  in  section 
1903(m)  or  section  1932  of  the  Act,  or 
this  Part,  then  the  State  must  impose 
temporary  maneigement,  must  permit 
beneficiaries  to  disenroll  without  cause, 
and  must  notify  them  of  the  right  to 
disenroll.  See  section  1932(e)(3)  of  the 
Act.  and  proposed  §§  438.706(b)  and 
438.702(a)(3). 


Comment:  Many  commenters 
suggested  that  PIHPs  and  PAHPs  be 
subject  to  the  same  sanctioning  as 
MCOs. 

Response:  We  disagree  with  the 
suggestion.  The  PIHP  and  PAHP 
regulations  are  based  on  the  authority 
under  section  1902(a)(4)  of  the  Act  to 
provide  for  methods  of  administration 
that  are  "found  by  the  Secretary  to  be 
necessary  for  *  *   *  proper  and  efficient 
administration."  While  we  believe  this 
provides  the  authority  to  establish 
requirements  that  apply  to  PIHPs  and 
PAHPs,  we  do  not  believe  it  provides 
the  authority  to  promulgate  regulations 
that  would  authorize  a  State  to  impose 
civil  luoney  penalties,  or  other  sanctions 
that  are  provided  for  by  the  Congress 
only  in  the  case  of  MCOs.  However. 
States  may  cover  PIHPs  and  PAHPs 
under  their  own  State  sanction  laws, 
and  we  encourage  States  to  do  so 
whenever  they  believe  it  necessary. 

Comment:  A  commenter  requested 
clarification  of  whether  the  requirement 
for  a  pre-termination  hearing  in 
proposed  §  438.710(b)  applies  if  the 
State  is  terminating  an  MCO  or  PCCM 
contract  under  State  authority  and  not 
the  authority  in  §  438.708. 

Response:  A  State  that  is  not  relying 
on  the  authority  in  §  438.708  to 
terminate  an  MCO  or  PCCM  contract 
should  follow  only  the  State  procedures 
related  to  the  authority  they  are 
exercising  to  terminate  the  MCO  or 
PCCM  contract.  To  the  extent  the  State 
is  relying  on  the  authority  under 
§  438.708.  the  State  must  meet  the 
requirements  for  a  pre-termination 
hearing.  The  State  may  exercise  the 
disenroUment  options  provided  in 
§438.722  regardless  of  the  underlying 
authority  on  which  they  are  basing 
termination. 

Comment:  One  commenter  was 
unclear  about  whether  the  notice  to 
CMS  under  proposed  §  438.724(a)  was 
required  only  for  sanctions  specified  in 
§  438.702(a)  or  if  it  also  applied  to  State 
operated  penalty  systems  such  as  a 
progressive  penalty  point  accumulation 
system. 

Response:  Under  §438.724,  notice  to 
CMS  is  only  required  when  a  State 
imposes  an  intermediate  sanction  for 
one  of  the  violations  in  §  438.700(b).  To 
the  extent  the  State  has  sanctions  that  it 
imposes  for  additional  violations,  notice 
to  CMS  is  not  required,  but  encouraged. 
We  have  added  clarifying  language  to 
the  regulation  text. 

Comment:  Many  commenters 
suggested  notification  to  CMS  was 
appropriate  but  that  beneficiaries  have 
the  right  to  know  when  a  plan  has  been 
sanctioned  and  that  publication  of  the 
notice  should  be  required  in  the 
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regulations.  These  commenters 
recommended  that  the  State  publish  a 
notice  describing  the  inteiroediate 
sanction  imposed,  explaining  the 
reasons  for  die  sanction  and  specifying 
the  amoimt  of  any  civil  money  penalty. 
Further,  this  notice  should  be  published 
no  later  than  30  days  after  the  State 
imposes  the  sanction,  and  the  notice 
should  be  published  in  the  newspaper 
of  widest  circulation  in  each  city  within 
the  MCO's  service  area  that  has  a 
population  of  50,000  or  more  or  in  the 
newspaper  of  widest  circidation  in  the 
MCO's  service  area,  if  there  is  no  city 
with  a  population  of  50,000  or  more  in 
that  area.  Several  other  commenters 
supported  limiting  the  notification 
requirements  to  notifying  CMS  noting 
that  publication  is  an  unnecessary 
expense  and  inconsistent  with  current 
insurance  practices. 

Response:  We  agree  that  widespread 
publication  would-be  an  unnecessary 
expense.  We  also  believe  requiring 
public  publication  could  discourage  a 
State  from  imposing  sanctions  and 
could  imnecessarily  alarm  enrollees.  In 
addition,  a  State  is  not  prohibited  from 
publishing  sanction  information. 

Comment:  One  commenter  requested 
that  we  clarify  in  proposed  §  438.726 
that  States  can  delegate  certain 
functions  to  other  entities  as  an 
acceptable  way  of  accomplishing  the 
goal  of  enrollee  protection. 

Response:  The  State  agency  is 
ultimately  responsible  for 
implementation  of  the  provisions  of  this 
subpart  but  may  delegate  appropriate 
functions  to  other  entities  as  part  of 
their  process. 

Comment:  One  commenter  indicated 
that  it  is  crucial  that  the  State's  ability 
to  delegate  certain  functions  to  other 
entities  be  explicitly  recognized  as  an 
acceptable  method  for  accomplishing 
the  goal  of  enrollee  protection  through 
the  use  of  sanctions  and  temporary 
management. 

Response:  We  believe  that  the 
regulation,  as  written,  maintains  the 
State's  ability  to  delegate  functions.  We 
recognize  that  with  the  imposition  of 
temporary  management,  the  State  may 
need  to  delegate  activities  to  another 
department  within  the  State.  We  have 
maintained  flexibility  for  States  to 
determine  what  best  fits  their  needs. 

H.  Conditions  for  Federal  Financial 
Participation  (Subpart  f) 

Subpart  I  of  the  proposed  rule 
contains  rules  regarding  the  availability 
of  Federal  financial  participation  (FFP) 
in  MCO  contracts.  In  addition  to  setting 
forth  recodified  versions  of  existing 
regulations  governing  eligibility  for  FFP 
currently  set  forth  in  part  434,  subpart 


F,  the  regulations  in  proposed  subpart  J 
reflected  new  provisions  in  the  BBA 
affecting  FFP  (such  as.,  the  new 
restrictions  on  FFP  in  enrollment  broker 
contracts),  and  set  forth  a  proposed  new 
limitation  on  FFP  related  to  the 
actuarial  soundness  requirements  in 
proposed  §  438.6(c). 

1.  Basic  Requirements  (Proposed 
§438.802) 

Proposed  §  438.802  was  based  largely 
on  the  existing  §434.70,  and  provided 
that  FFP  is  only  available  in 
expenditures  under  MCO  contracts  for 
periods  for  which  (1)  the  contract  is  in 
effect  and  meets  specified  requirements, 
and  (2)  the  MCO,  its  subcontractors,  and 
the  State,  are  in  substantial  compliance 
with  specified  contract  requirements 
and  the  requirements  in  part  438. 

Comment:  One  commenter  requested 
that  we  clarify  what  we  meant  by  the 
requirement  in  §  438.802  that  the  MCO 
and  its  subcontractors  be  in  "substantial 
compliance"  with  physician  incentive 
plan  requirements  and  that  the  MCO 
and  the  State  be  in  "substantial 
compliance"  with  the  contract  and  these 
regulations,  in  order  to  qualify  for  FFP. 

Response:  Proposed  §  438.802  was 
based  on  the  existing  §434.70,  which,  in 
paragraph  (b),  specifically  provided  that 
FFP  may  be  withheld  for  any  period  the 
MCO  fails  to  comply  with  the  physician 
incentive  requirements,  or  the  MCO  or 
the  State  fail  to  comply  with  the  terms 
of  the  contract  between  them  or  the 
provisions  of  this  regidation.  We 
understand  the  commenter's  confusion 
regarding  this  requirement  since  this 
rule  already  requires  states  to  monitor 
compliance  with  this  rule  and  contracts 
executed  under  this  rule  and  provides 
sanctions  to  be  used  where  certain 
requirements  are  not  met.  Further  we 
woiUd  expect  to  initiate  penalties  such 
as  corrective  action  plans  in  these 
situations  where  a  state  is  found  to  be 
out  of  compliance  with  these  rules. 
Finally,  in  considering  the  commenter's 
question,  we  realize  the  difficulty  in 
issuing  useful  guidance  as  to  what 
constitutes  "substantial  compliance"  for 
piuposes  of  putting  FFP  at  risk.  Because 
we  believe  that  the  requirements  on 
States  and  MCOs  contained  in  §  438.6 
and  elsewhere  in  this  rule,  and  the 
mechanisms  for  monitoring  and 
enforcement  are  sufficiently  clear,  the 
requirement  for  "substantial 
compliance"  in  §438.802  is  potentially 
confusing  and  imnecessary,  we  have 
deleted  it  from  this  section. 

2.  Prior  Approval  (Proposed  §  438.806) 

Proposed  §  438.806  was  based  on 
§  434.71  (as  affected  by  new  threshold 
amounts  for  prior  approval  enacted  in 


section  4708(a)  of  the  BBA),  and 
provided  that  FFP  was  not  available  in 
expenditures  imder  contracts  involving 
over  a  specified  financial  amount 
($1,000,000  for  1998.  adjusted  by  the 
consumer  price  index  for  futiu-e  years) 
unless  the  contracts  were  "prior 
approved"  by  CMS. 

Comment:  One  conunenter  inquired 
whether  §  438.806  precludes  the 
availability  of  FFP  for  a  period  that  a 
risk  contract  was  under  review  by  CMS. 
and  whether  the  prior  approval 
requirement  applied  to  all  MCOs  or  just 
new  MCOs.  If  applicable  to  all  MCOs. 
the  commenter  asked  whether  the  FFP 
limitation  applied  to  the  entire  amount 
paid  or  just  the  marginal  difference  from 
the  previously  approved  contract 
amoimt? 

Response:  The  requirement  for  prior 
approval  of  a  new  contract  or  new 
contract  amendment  applies  to  all 
comprehensive  risk  contracts,  whether 
with  a  new  or  currently  contracting 
MCO.  FFP  is  not  available  for  contracts 
that  CMS  has  not  approved.  However, 
once  we  approve  a  contract,  FFP  is 
available  for  any  period  during  which 
an  approvable  contract  was  under 
review.  The  limitation  on  FFP  in  this 
provision  must  be  applied  to  the  entire 
contract.  FFP  is  not  available  for  any 
portions  of  the  contract  unless  it  is 
approved. 

Comment:  One  commenter  questioned 
whether  the  requirement  in 
§  438.806(a)(2)  meant  that  a  State  would 
lose  FFP  should  it  not  reach  its  quality 
strategy  goals. 

Response:  Section  438.806(a)(2) 
requires  that  the  written  contract  with 
the  MCO  meets  the  requirements 
specified  as  a  condition  for  FFP.  The 
contract  would  not  be  approved  if  it  did 
not  meet  all  the  requirements  of  the  law 
and  regulations,  including  establishing 
the  quality  assessment  and  performance 
improvement  program  required  by 
§438.240.  However,  this  is  different 
from  the  issue  of  the  MCO's  or  State's 
performance  in  implementing  this 
contractually  required  program.  A 
failure  on  the  part  of  an  MCO  or  State 
to  meet  a  particular  quality  goal  would 
not  apply  to  the  conditions  in 
§  438.806(a)(2). 

Comment:  Several  conmienters 
pointed  out  that  the  reference  in 
§  438.806(a)(1)  to  entities  described  in 
§  438.6  (a)(2)  through  (a)(5)  should 
instead  refer  to  §  438.6(b)(2)  through 
(b)(5). 

Response:  We  appreciate  the 
commenters'  assistance  and  have  made 
the  appropriate  changes. 
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i.  Exclusion  of  Entities  (Proposed 

E(  438.808) 
Proposed  §  438.808  reflects  the 
imitation  on  FFP  in  section  1902(p)(2) 
of  the  Act,  under  which  FFP  in 
payments  to  an  MCO  is  conditioned  on 
the  State  excluding  from  participation 
as  an  MCO  any  entity  that  could  be 
excluded  from  Medicare  and  Medicaid 
under  section  1 128(b)(8)  of  the  Act. 
that— 

•  Has  substantial  contractual 
relationship  with  an  entity  described  in 
section  1128(b)(8)(B)  of  the  Act. 

•  Employs  or  contracts  with 
individuals  excluded  from  Medicaid. 
We  received  no  comments  on  this 

,  section. 

Expenditiu-es  for  Enrollment  Broker 
iervices  (Proposed  §438.810) 

Proposed  §438.810  reflects  the 
nditions  on  FFP  for  enrollment  broker 
rvices  set  forth  in  section  1903(b)(4)  of 
the  Act,  which  was  added  by  section 
4707(b)  of  die  BBA.  This  section  permits 
FFP  in  State  expenditures  for  the  use  of 
enrollment  brokers  oidy  if  the  following 
conditions  are  met: 

•  The  broker  is  independent  of  any 
managed  care  entity  or  health  care 
provider  that  furnishes  services  in  the 
State  in  which  the  broker  provides 
enrollment  services  (regardless  of 
whether  the  entity  or  provider 
participates  in  Medicaid). 

•  No  person  who  is  the  owner, 
employee,  or  consultant  of  the  broker  or 

I  has  any  contract  with  the  broker: 

I I  •  Has  any  direct  or  indirect  financial 
mterest  in  any  managed  care  entity  or 
health  care  provider  that  furnishes 
services  in  the  State  in  which  the  broker 
provides  enrollment  services. 

•  Has  been  excluded  from 
participation  under  title  XVIII  or  XIX  of 

e  Act. 

Has  been  debarred  by  any  Federal 
lency. 

Has  been,  or  is  now,  subject  to  civil 
onetary  penalties  under  the  Act. 
In  addition  to  reflecting  the  above 
atutory  requirements  from  section 
903(b)(4),  proposed  §438.812  included 
the  following  proposed  requirement: 

•  The  initial  contract  or 
'memorandum  of  agreement  (MOA)  or 
memorandum  of  understanding  (MOU) 
for  services  performed  by  the  broker 
must  be  reviewed  and  approved  by  CMS 
before  the  effective  date  of  the  contract 
or  MOA. 

Comment:  One  commenter  felt  that 
the  proposed  regulations  were  too  broad 
for  application  in  many  States,  and  that 
States  thus  were  required  to  create 
standards  to  ensure  protective  measures 
to  support  independent  operations  of 
enrollment  brokers. 


Response:  We  disagree  with  the 
commenter  that  the  regulations  are  too 
broad.  We  believe  that  the  language  in 
section  1903(b)(4)  of  the  Act,  reflected 
in  §438.810,  is  very  specific  about 
limitations  as  to  who  can  serve  as  an 
enrollment  broker.  A  broker  either  is 
independent  of  "any"  MCO,  PIHP.  or 
PCCM  and  of  "any  health  care 
providers"  that  provide  services  in  the 
State,  or  it  is  not.  Similarly,  a  broker 
either  does  or  does  not  have  an  owner, 
employee,  consultant  or  contract  with  a 
person  who  (1)  has  a  direct  or  indirect 
interest  in  an  MCO,  PIHP,  PCCM  or 
provider,  or  (2)  has  been  excluded, 
debarred  or  subject  to  civil  money 
penalties.  While  these  standards  are 
"broad"  in  their  reach,  this  was  a 
decision  made  by  Congress.  We  do  not 
believe  that  significant  additional 
clarification  is  required.  Moreover, 
§  438.810  does  contain  some  additional 
clarification,  in  that  paragraph  (a) 
contains  definitions  of  "choice 
counseling,"  "enrollment  activities." 
"enrollment  broker."  and  "enrollment 
services."  It  is  not  clear  what  additional 
clarification  the  commenter  thinks 
would  be  needed.  We  also  note  that 
States  may  set  rules  more  stringent  than 
the  Federal  rules  if  they  wish. 

Comment:  One  commenter  questioned 
whether  there  was  a  conflict  between 
§  438.208(c).  which  provides  for  health 
screening  assessments  by  an  enrollment 
broker,  and  § 438.810(b)(1).  which 
requires  that  enrollment  brokers  be 
independent. 

Response:  There  is  no  conflict 
between  these  two  sections.  The 
independence  of  enrollment  brokers 
from  MCOs,  PIHPs,  PCCMs  and 
providers  of  services  is  a  separate  issue 
from  the  activities  of  the  enrollment 
broker  in  assessing  and  screening 
special  needs  individuals.  The  latter 
activities  are  performed  by  the  broker 
for  the  State,  as  part  of  its  activities  as 
an  enrollment  broker,  and  not  as  the 
agents  of  an  MCO,  PIHP.  PCCM  or 
provider. 

Comment:  A  commenter  asked 
whether  it  was  CMS'  intent  to  exclude 
all  potential  enrollment  brokers  who 
have  jmy  relationship  with  a  health  care 
provider,  whether  or  not  that  health  care 
provider  serves  the  Medicaid 
population. 

Response:  CMS  is  bound  by  the 
statutory  provision  on  enrollment 
brokers,  and  section  1903(b)(4)(A)  of  the 
Act  specifically  prohibits  the 
availability  of  FFP  for  enrollment 
brokers  who  are  not  independent  of  any 
health  care  providers,  "whether  or  not 
any  such  provider  participates  in  the 
State  plan  under  this  title."  Congress 
presumably  believed  that  such 


independence  was  necessary  to  ensure 
that  the  Medicaid  enrollment  process 
was  free  frtim  even  potential  bias. 

Comment:  Several  commenters  noted 
that  the  independence  requirement 
could  prevent  employees  of  a  county 
from  serving  as  enrollment  brokers  that 
operates  an  MCO.  PIHP,  or  PCCM.  or 
provides  services  or  is  affiliated  with 
providers,  from  serving  as  enrollment 
brokers,  and  contended  that  this  result 
would  be  detrimental  to  the  enrollment 
process.  Commenters  also  felt  that 
MCOs  should  be  able  to  assist  in 
enrollments.  One  commenter  believed 
that  it  was  not  feasible  for  States  to  rely 
only  upon  community-based  or  non- 
profit organizations  to  process 
enrollments. 

Response:  First,  with  respect  to  the 
comments  on  MCO  involvement  in 
enrollment.  States  may  permit  MCOs  to 
process  enrollments  in  their  own  plans. 
This  provision  only  involves  a  State 
contract  with  an  enrollment  "broker" 
which  processes  enrollments  in 
multiple  plans.  With  respect  to  the  issue 
of  employees  of  counties  that  operate 
managed  care  entities  or  provide  health 
care  services,  we  believe  that  such  an 
employee  would  not  meet  the  statutory 
standard  of  being  "independent"  of 
such  providers,  and  that  Congress  has 
prohibited  them  fitim  serving  as 
enrollment  brokers.  An  enrollment 
broker  might  be  a  public  or  quasi-public 
entity  with  a  contract  or  MOA/MOU 
with  the  State  or  county,  as  long  as  the 
entity  does  not  furnish  health  care 
services  in  the  State.  For  example,  a 
State  may  not  claim  FFP  for  a  contract 
with,  or  have  an  MOU  with,  a  county 
health  department  to  do  managed  care 
enrollment  or  choice  counseling 
because  the  health  department  provides 
health  services.  A  community 
organization  that  provides  health 
services  in  the  State,  for  example,  an 
organization  providing  health  care  to 
homeless  individuals,  may  contract  or 
subcontract  to  perform  outreach  and 
education,  but  not  enrollment  and 
choice  counseling  functions  covered  by 
the  enrollment  broker  provisions  in 
section  1903(b)(4). 

Neither  the  statute  nor  these  rules 
specifically  address  the  use  of  non- 
profit or  community-based 
organizations  to  fulfill  the  enrollment 
broker  function,  but  these  entities 
would  be  subject  to  the  same 
requirements  for  independence  and 
prohibitions  on  conflict  of  interest  as 
any  other  prospective  brokers.  We  note 
that  the  regulations  also  would  permit 
for-profit  enrollment  brokers  if  they  met 
the  conditions  in  §438.810. 
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5.  Costs  Under  Risk  and  Nonhsk 
Contracts  (Proposed  §438.812) 

Proposed  §438.812  was  transferred  in 
its  entirety  from  previous  §§  434.74  and 
434.75.  It  provides  that  States  receive 
Federal  matching  for  all  costs  covered 
under  a  risk  contract  at  the  medical 
assistance  rate,  while  under  a  non-risk 
contract,  only  the  costs  of  medical 
services  are  matched  as  medical 
assistance,  while  all  other  costs  are 
matched  at  the  administrative  rate.  We 
received  no  comments  on  this 
provision. 

6.  Limit  on  Payments  in  Excess  of 
Capitation  Rates  (Proposed  §  438.814) 

Section  438.814  proposed  limitations 
on  the  availability  of  ITT  in  contracts, 
which  contain  incentive  arrangement  or 
"risk  corridors."  As  described  in 
proposed  §  438.6(c)(5)  on  rate  setting  for 
risk  contracts,  under  this  proposal,  FFP 
was  only  available  in  contract  payments 
to  the  extent  they  did  not  exceed  105 
percent  of  the  payment  rate  determined 
to  be  "actuarially  soimd."  The  theory 
for  this  limitation  was  that  rates  too  far 
in  excess  of  those  established  to  be 
actuarially  sound  were  not  actuarially 
sound,  and  therefore  did  not  meet  the 
condition  for  FFP  in  section 
1903(m)(2)(A)(iii). 

Comment:  Many  commenters 
disagreed  with  the  proposal  to  limit 
Federal  matching  at  105  percent  of 
approved  capitation  rates  in  contracts 
with  risk  corridors.  Some  commenters 
questioned  the  rationale  for  setting  the 
limit  at  105  percent,  while  others 
questioned  how  it-was  determined  that 
this  linait  would  be  appropriate  for 
every  contracting  situation.  State  and 
contractor.  Most  commenters  felt  that 
the  limit  on  risk  corridors  was 
inappropriate  and  arbitrary;  would 
discourage  States  from  using  this 
mechanism,  which  the  commenters  felt 
could  be  an  effective  tool  in  setting  rates 
for  populations  with  little  or  no 
managed  care  experience,  including  the 
chronically  ill  and  disabled;  would 
prevent  the  State  and  Federal 
governments  from  sharing  in  profits  and 
being  protected  from  overpayments;  and 
would  discourage  MCOs  from  taking  the 
risk  to  cover  these  populations. 

Other  commenters  pointed  out  that 
risk  corridors  are  an  important 
mechanism  to  address  unforeseen  costs 
to  MCOs  during  contract  periods  from 
these  factors  as  changes  in  case  mix, 
enrollment  patterns,  utilization  patterns, 
or  provider  networks,  or  coverage  of 
populations  with  little  or  no  managed 
care  history.  A  105  percent  cap  on  these 
arrangements  constrains  States' 
flexibility  to  effectively  address  these 


issues  without  administratively 
cumbersome  mid-year  rate  adjustments 
and  could,  in  the  commenters'  view, 
result  in  over-projection  of  capitation 
rates  in  order  to  remain  imder  the 
ceiling.  Commenters  suggested  CMS 
either:  (1)  Accept  an  actuarial 
certification  that  the  amount  paid  to  an 
MCO  after  settlement  is  actuarially 
sound,  and  permit  FFP  for  that  entire 
amount;  (2)  permit  a  "good  cause" 
exception  to  the  105  percent  limit;  or  (3) 
or  raise  the  limit  to  110  percent.  One 
commenter  supported  CMS' 
acknowledgment  of  risk  sharing  and^risk 
corridors  as  acceptable  payment 
mechanisms  up  to  105  percent  of 
capitation  rates. 

Response:  We  understand  the 
commenters  concerns  and  upon 
consideration  of  these  comments,  agree 
that  the  105  percent  limit  on  FFP  on 
contracts,  or  portions  of  contracts  with 
risk  corridors,  is  too  restrictive  to  permit 
the  continued  use  of  this  important  risk 
sharing  mechanism.  We  agree  that  is 
inappropriate  to  place  a  specific 
percentage  limitation  on  FFP  where  risk 
corridors  are  used  in  a  contract.  The 
purpose  of  this  mechanism  is  to  share 
both  the  risk  and  the  profits  between  the 
contractor  and  the  State  (and  the 
Federal  government  by  virtue  of  its 
matching  of  State  expenditures.)  One 
potential  risk  that  can  be  addressed  in 
risk  corridors  is  the  risk  of  fluctuations 
in  utilization  based  on  the  changing 
demographics  of  a  population  (such  as, 
the  high  costs  of  an  increased 
percentage  of  disabled  enrollees.)  A 
fixed  percentage  limit  does  not  take 
such  risks  into  accoimt.  In  considering 
the  commenters'  concerns,  we  have 
determined  that  a  more  appropriate 
outer  limit  on  the  actuarial  soundness  of 
payments  under  a  risk  corridor 
methodology  would  be  a  limitation 
based  on  what  Medicaid  would  spend 
for  the  specific  services  utilized,  plus  an 
amount  to  cover  the  managed  care 
plan's  reasonable  administrative  costs. 
Such  a  limit  would  be  similar  to  the 
"non-risk  upper  payment  limit"  in 
§  447.362,  except  for  the  recognition  of 
administrative  costs.  The  reason  we  did 
not  simply  adopt  the  rule  in  §447.362 
is  because  the  amount  allocable  to 
administrative  costs  under  that  section 
of  the  regulations  is  not  based  on  a 
managed  care  entity's  reasonable 
administrative  costs,  but  rather  on  the 
amount  the  Medicaid  agency  "saves"  in 
its  administrative  costs  by  not  having  to 
pay  fee-for-service  claims  for  the 
beneficiaries  enrolled  in  the  managed 
care  plan.  We  believe  this  amount  is 
likely  to  be  much  lower  than  even  the 


administrative  costs  of  a  well  nm 
managed  care  organization. 

Thus,  we  are  revising  the  requirement 
in  proposed  §  438.814  to  impose  an 
upper  limit  on  payments  under  risk 
corridors  that  is  based  on  "what 
Medicaid  would  have  paid  on  a  fee  for 
service  basis  for  the  services  actually 
furnished  to  recipients"  plus  an 
allowance  for  the  managed  care  plan's 
reasonable  actual  administrative  costs. 
This  limit  reflects  the  fact  that  a  risk 
corridor  extended  to  its  ultimate 
extreme  would  become  a  nonrisk 
contract,  and  that  the  nile  governing 
FFP  in  nonrisk  contracts  (with  the 
modification  noted)  is  the  most  logical 
limit  to  apply.  We  are  also  moving  this 
requirement  to  §  438.6(c)(5)  in  order  to 
have  all  of  the  payment  provisions  in 
one  subpart  of  this  rule. 

Comment:  Some  commenters  also 
believe  the  105  percent  limit  was 
arbitrary  and  inappropriate  for  incentive 
arrangements,  and  could  discourage 
programs  intended  to  achieve  quality- 
related  goals  (such  as  increases  in 
EPSDT  services  and  meeting  quality 
improvement  targets). 

Response:  We  do  not  agree  with 
commenters  that  the  105  percent  limit  is 
inappropriate  and  arbitrary  for,  and 
would  discourage  the  use  of,  incentive 
arrangements.  Under  the  new  payment 
rules  in  §  438.6(c).  capitation  rates  are  to 
be  established  to  reflect  the  level  of 
State  plcm  services  to  be  delivered  under 
the  contract.  Further,  States  are  free  to 
combine  financial  withholds  and 
incentives  for  such  things  as  quality 
improvement  targets.  Thus,  we  do  not 
believe  it  is  necessary  to  establish 
financial  incentives  above  a  level  at 
which  FFP  would  be  available  undfer 
this  provision.  As  with  the  provision  on 
risk  corridors,  we  are  moving  this 
provision  to  §  438.6(c)(5). 

Comment:  One  commenter  asked  that 
CMS  define  the  term  "risk  corridors"  as 
used  in  this  section  and  in  §  438.6(c). 

Response:  A  risk  corridor  is  a  risk 
sharing  mechanism  in  which  States  and 
MCOs  share  in  both  profits  and  losses 
under  the  contract  outside  of 
predetermined  threshold  amount.  The 
amount  of  risk  shared  under  this 
arrangement  is  usually  graduated  so  that 
after  an  initial  corridor  in  which  the 
MCO  is  responsible  for  all  losses  or 
retains  all  profits,  the  State  contributes 
a  portion  toward  any  additional  losses, 
and  receives  a  portion  of  any  additional 
profits.    , 

Comment:  Several  commenters  asked 
whether  this  provision  places  a  limit  on 
any  and  all  payments  and  payment 
mechanisms  that  are  in  excess  of  the 
capitation  rate,  or  whether  there  are  any 
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)ayment  mechanisms  which  would  be 
ixcepted  from  the  cap? 

Response:  Section  438.6(c)  sets  forth 
Ihe  requirements  for  payments  under  all 
risk  contracts,  and  requires  that  these" 
payments  be  identified  and  computed 
on  an  actuarially  sound  basis.  This 
requirement  applies  to  reinsurance, 
stop-loss  limits,  or  other  risk  sharing 
mechanisms.  We  believe  that  amounts 
payable  under  these  other  arrangements 
(except  for  incentives  and  risk  corridors) 
will  be  offset  by  actuarially  determined 
amounts  in  determining  the  capitation 
rate  to  be  paid.  Thus,  the  limit  in  any 
of  these  arrangements  will  be 
predetermined  based  on  the  amount  of 
the  offset  or  deduction  from  the 
capitation  rate.  Since  the  potential 
payments  under  these  risk-sharing 
mechanisms  are  determined  in  this 
manner,  the  limits  in  this  provision  do 
not  apply.  Section  438.6(c)  does  not 
authorize  any  other  payment  in  excess 
of  the  capitation  rates. 

Comment:  Several  conunenters  asked 
that  CMS  define  what  is  included  in  the 
term  "aggregate  amount  of  approved 
capitation  payments"  as  used  in  this 
section.  Specifically,  the  commenters 
wanted  to  know  whether  this  includes 
administration,  profit  and  other 
expenditures.  One  commenter  asked 
whether  this  provision  applies  when  a 
State  withholds  a  percentage  of 
approved  capitation  rates  and  later 
distributes  the  pool  of  withheld  funds 
based  on  some  type  of  risk  arrangement, 
and  whether  the  amount  of  funds 
withheld  would  be  considered  part  of 
the  approved  capitation  amount,  or 
.would  be  capped  under  this  provision. 

Response:  "The  term  "aggregate 
amount  of  approved  capitation 
payments"  as  used  in  this  section  refers 
to  the  total  amount  of  the  capitation 
rates  approved  under  the  contract  that 
are  attributable  to  the  individuals  and 
services  covered  by  the  incentive 
arrangement.  This  would  include 
portions  of  the  rate  intended  for 
administration,  profit  or  any  other 
purposes  and  would  be  determined 
prior  to  any  withhold  amount  being 
deducted.  Further,  the  105  percent  limit 
applies  only  to  those  portions  of  a 
contract,  which  apply  to  the  individuals 
or  services,  governed  by  the  incentive 
arrangement.  For  example,  if  the 
contract  includes  provisions  to 
withhold  a  portion  of  the  capitation 
payments  for  not  meeting  targets  for 
initial  screenings  for  enrollees,  neither 
the  payments  nor  any  withheld  amounts 
for  these  services  would  be  part  of  the 
calculation  for  determining  any 
incentive  payments  due  the  plan  under 
a  separate  contract  provision  for 
meeting  targets  for  childhood 


immunizations.  To  further  clarify  this 
distinction,  we  have  eliminated  the 
provision  in  §438.6(c)(5){iii)(C)  that 
required  contracts  with  incentive 
arrangements  to  have  withhold 
penalties  for  targets  not  met  (proposed 
paragraphs  (D),  (E)  and  (F)  have  been 
redesignated  as  paragraphs  (C)). 

Comment:  One  commenter  questioned 
whether  the  105  percent  limit  is  to  be 
applied  in  the  aggregate,  or  is  it 
applicable  to  each  individual  rating  cell. 

Response:  This  would  be  determined 
by  the  specific  arrangement  under  the 
contract.  In  most  contracts,  we  would 
expect  a  target  established  for  specific 
populations  who  may  comprise  their 
owTi  rate  cells  under  the  contract.  In  this 
case,  the  limit  would  have  to  be  applied 
to  each  individual  or  groups  of  cells 
covered  by  the  arrangement.  If  the 
incentive  applies  to  the  entire 
population  covered  under  the  contract, 
the  limit  would  be  applied  in  the 
aggregate. 

/.  Revisions  to  Parts  435,  440,  and  447; 
Miscellaneous  Comments 

In  addition  to  the  provisions  set  forth 
in  the  new  part  438  and  the  fair  hearing 
provisions  in  part  431  discussed  in 
section  II.  E.  of  this  preamble,  the 
proposed  rule  contained  amendments  to 
parts  435,  440,  and  447  that  we  discuss 
below.  These  provisions  included 
amendments  to  §§435.212  and  435.326 
to  reflect  the  new  terminology  adopted 
by  the  BBA.  We  also  proposed  a  new 
§  440.168  in  part  440  to  include  a 
description  of  primary  care  case 
management  services.  Amendments  to 
part  447  not  already  addressed  above 
include  a  new  §  447.46(f)  implementing 
the  timely  claims  payment  requirements 
in  section  1932(f),  and  a  new  §  447.60 
regulating  MCO  cost-sharing,  which  was 
made  permissible  under  BBA 
amendments  to  section  1916  of  the  Act. 
In  this  section,  we  discuss  the 
comments  we  received  on  the  above 
regulations.  We  received  no  comments 
on  the  revisions  to  §447.60.  In  this 
section,  we  also  address  miscellaneous 
comments  that  did  not  relate  to  a 
specific  section  of  the  proposed 
regulations. 

1.  Guaranteed  Eligibility  (Proposed 
§435.212) 

Section  435.212  was  revised  in  the 
proposed  rule  to  implement  section 
1902(e)(2)  of  the  Social  Security  Act. 
This  change  will  permit  State  agencies, 
at  their  option,  to  provide  for  a 
minimum  enrollment  period  of  up  to  6 
months  for  individuals  enrolled  in  a 
PCCM  or  any  MCO.  Previously,  this 
option  was  only  available  to  enrollees  of 
Federally  qualified  HMOs. 


Comment:  One  commenter  expressed 
support  for  this  provision. 

Response:  We  thank  the  commenter 
for  the  support. 

2.  Definition  of  PCCM  Services 
(Proposed  §440.168) 

Section  4702  of  the  BBA  added  PCCM 
services  to  the  list  of  optional  Medicaid 
services  in  section  1905(a)  of  the  Act. 
The  BBA  also  added  section  1905(t)  to 
the  Act.  This  subsection  defines  PCCM 
services,  identifies  who  may  provide 
them,  and  sets  forth  requirements  for 
contracts  between  PCCMs  and  the  State 
agency.  This  means  that  in  addition  to 
contracting  with  PCCMs  under  a  section 
1915(b)  waiver  program  or  section  1115 
demonstration  project,  or  under  the  new 
authority  in  section  1932(a)(1)  to 
mandate  managed  care  enrollment, 
States  may  add  PCCMs  as  an  optional 
State  plan  service.  Regardless  of  the 
vehicle  used,  proposed  §438.6(k)  set 
forth  the  minimum  contract 
requirements  States  must  have  with 
their  primary  care  case  managers. 

Proposed  §  440.168(a).  implementing 
section  1905(t)(l)  of  the  Act.  defined 
"primary  care  case  management 
services"  as  case  management  related 
services  that  include  locating, 
coordinating  and  monitoring  health  care 
services,  and  that  are  provided  under  a 
contract  between  the  State  and  a 
primary'  care  case  manager.  A  PCCM 
was  defined  as  including  either  (1)  an 
individual  physician  (or,  at  State  option, 
a  physician  assistant,  nurse  practitioner, 
or  certified  nurse-midwife),  or  (2)  a 
group  practice  or  entity  that  employs  or 
arranges  with  physicians  to  furnish 
services.  Proposed  §  440.168(b) 
provided  that  PCCM  services  may  be 
offered  as  a  voluntary  option  under  the 
State  plan,  or  on  a  mandatory  basis 
under  section  1932(a)(1)  or  under  a 
section  1115  or  section  1915(b)  waiver. 

Comment:  One  commenter  disagreed 
with  the  language  designating  it  a 
"State's  Option"  to  qualify  niu-se 
practitioners  as  PCCM  providers.  The 
commenter  believes  nurse  practitioners 
should  be  recognized  as  PCCM 
providers  by  the  Medicaid  program.  It  is 
critical  that  CMS  ensure  that  Medicaid 
beneficiaries  have  the  option  to  choose 
a  nurse  practitioner  as  their  PCCM 
provider. 

Response:  The  definition  of  a  primary 
care  case  manager  in  §  438.2  of  this  part 
mirrors  the  statutory  language  in  section 
1905(t)(2)  of  the  Act.  The  statute  is  clear 
that  there  are  two  categories  of  PCCMs. 
The  first  category  is  PCCMs  that  are 
physicians  or  physician  groups,  or  that 
employ  or  arrange  for  the  provision  of 
physician  services.  The  definition  of  a 
physician  does  not  include  a  nurse 
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practitioner.  (See  sections  1905(a)(5)(A) 
and  1861(r)(l)  of  the  Act.)  The  second 
category  is  non-physicians  who  are 
included  as  PCCMs  "'at  State  option." 
The  statute  expressly  provides  for  nurse 
practitioners  to  be  PCCMs  "at  State 
option." 

3.  Timely  Claims  Payment  by  MCOs 
(Proposed  §447.46) 

Section  1932(f)  of  the  Act  specifies 
that  contracts  with  MCOs  under  section 
1903(m)  must  provide  that,  unless  an 
alternative  arrangement  is  agreed  to, 
payment  to  health  care  providers  for 
items  and  services  covered  under  the 
contract  must  be  made  on  a  timely  basis, 
consistent  with  the  claims  payment 
procedures  described  under  section 
1902{a)(37)(A)  of  the  Act.  Section 
1902(a)(37)(A)  of  the  Act  requires  that 
90  percent  of  claims  for  payment  (for 
which  no  further  written  information  or 
substantiation  is  required  in  order  to 
make  payment)  made  for  covered 
services  provided  by  health  care 
providers  are  paid  within  30  days  of 
receipt,  and  that  99  percent  of  the 
claims  are  paid  within  90  days  of 
receipt.  These  requirements  were 
included  in  proposed  §  447.46.  We 
received  no  comments  on  this  section. 

4.  Miscellaneous  Preamble  Comments 
a.  Effective  Date  of  the  Final  Rule 

Comment:  Nimierous  commenters 
offered  suggestions  for  the  effective  date 
and  timeframe  for  implementation  of 
the  final  rule.  The  conmienters  urged 
CMS  to  provide  an  adequate 
opportunity  for  MCOs  emd  States  to 
come  into  compliance  with  the 
regulation  following  its  effective  date  as 
implementation  will  require  both  States 
and  MCOs  to  make  substantial  changes 
to  contracts,  waivers,  and  other  State 
procedures.  One  conunenter 
recommended  that  the  effective  date  be 
180  days  after  the  State's  MCO  contract 
renewal  date  following  publication  of 
the  final  rule.  A  few  commenters 
recommended  that  States  be  given  2 
years  to  come  into  compliance  with  the 
final  rule.  Several  other  commenters 
recommended  that  a  full  year  be  given 
for  all  contracts,  regardless  of  their 
renewal  date,  to  come  into  compliance 
with  the  final  rule. 

Response:  We  agree  with  the 
commenters  that  adequate  time  needs  to 
be  given  for  implementation  of  this  final 
rule.  Therefore,  we  have  established  that 
the  final  regulation  will  become 
effective  60  days  post  publication,  and 
must  be  fully  implemented  by  1  year 
from  the  effective,  date  of  the  regulation. 
This  would  allow  new  provisions  to  be 
implemented  without^orcing  States  to 


amend  contracts  in  mid-term,  although 
States  would  have  the  option  to 
implement  portions  of  the  regulation  in 
the  interim  period. 

b.  Violation  of  APA 

Comment:  A  few  commenters 
contended  that  the  August  20,  2001 
proposed  rule  did  not  comply  with  the 
Administrative  Procedure  Act  (APA)  as 
interpreted  by  the  Supreme  Court  in 
Motor  Vehicle  Manufacturers  Assoc,  v. 
State  Farm  Mutual  Automobile  Ins.  Co., 
463  U.S.  29  (1983).  Specifically,  the 
commenters  suggested  that  we  did  not 
comply  with  the  requirement  in  that 
case  that  agencies  supply  reasoned 
analysis  in  support  of  a  change  in 
policy.  The  commenters  also  quoted  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia's  decision  in  National  Black 
Media  Coalition  v.  FCC,  775  F.2d  342, 
356  n.  17  (D.C.  Cir.  1985)  for  the 
proposition  that  "an  agency  may  not 
repudiate  precedent  simply  to  conform 
with  shifting  political  mood,"  and  that 
"the  agency  must  demonstrate  that  its 
new  policy  is  consistent  with  the 
mandate  with  which  the  Congress  has 
charged  it."  In  citing  these  cases,  these 
commenters  were  comparing  the 
regulations  in  the  August  20,  2001 
proposed  nde,  to  those  in  the  January 
19,  2001  final  rule  that  never  took  effect. 
The  commenters  believe  that  we  were 
required  in  the  proposed  rule  to  explain 
any  differences  between  the  rules 
proposed  in  the  August  2001  proposed 
rule  and  those  published  on  January  19, 
2001  and  find  support  in  "the 
ndemaking  record"  for  any  such 
differences. 

Response:  The  cases  cited  by  the 
commenters  concern  changes  made  to 
existing  regulations.  In  those  cases, 
regulations  had  been  published  and 
taken  effect,  and  the  agencies  were 
making  changes  to  existing  regulations. 
In  this  case,  as  noted  in  the  previous 
comment,  the  effective  date  of  the 
January  19,  2001  final  rule  was  delayed, 
and  those  regulations  had  never  taken 
effect.  Thus,  there  are  no  "existing 
regulations"  in  part  438  that  this 
proposed  rule  would  "change."  Rather, 
the  existing  regulations  governing 
Medicaid  managed  care  are  the 
regulations  in  part  434  which  predate 
the  earlier  rulemaking  that  led  to  the 
January  19,  2001  final  rule.  We  believe 
that  the  preamble  to  the  proposed  rule 
clearly  articulates  our  reasons  for 
proposing  changes  to  these  existing  part 
434  regulations.  Most  of  the  major 
changes  in  the  proposed  rule 
implement,  or  are  based  on,  Medicaid 
managed  care  provisions  in  the 
Balanced  Budget  Act  of  1997  (BBA). 
which  was  enacted  after  the  existing 


part  434  regulations  were  promulgated. 
When  we  proposed  changes  in  policy 
not  directly  based  on  BBA  provisions, 
the  preamble  explains  the  basis  for  the 
policy  choice  made,  including 
discussion  of  inadequacies  in  the  part 
434  regulations,  when  appropriate. 

We  note  that,  while  not  required  to  do 
so  by  the  cases  cited  by  the  commenters, 
we  did  explain  in  the  preamble  our 
rationale  for  the  departures  in  this 
proposed  rule  ft-om  the  approach  taken 
in  the  January  19,  2001  regulations.  We 
indicated  that  in  developing  this 
proposed  rule,  we  were  "guided  by 
several  considerations"  set  forth  in 
detail  in  the  preamble.  (See  66  FR 
43616.)  For  example,  we  indicated  that 
the  proposed  rule  was  designed  to 
recognize  that  Medicaid  is  a  "Federal- 
State  partnership"  under  which  "States 
are  assigned  the  responsibility  of 
designing  their  State  programs"  and 
need  the  flexibility  to  "employ  different 
approaches  to  achieving  the  same  goal 
within  their  varying  State  marketplaces 
and  health  care  delivery  systems."  We 
also  noted  "new  advances  and  findings 
in  health  care,  health  quality  assessment 
and  improvement"  that  "xmfold  on  an 
almost  daily  basis,"  and  noted  that 
regulations  containing  too  rigid  a 
structvure  are  not  able  to  adapt  to  these 
changes.  The  extent  to  which  some 
aspects  of  the  proposed  rule  differed 
from  those  in  die  January  19,  2001  rule 
is  attributable  to  our  reassessment, 
described  above. 

c.  Applicability  of  BBA  Provisions  and 
Other  Parts  of  This  Final  Rule  To 
Waiver  Programs 

Section  4710(c)  of  the  BBA  specifies 
that  the  requirements  in  sections  4701 
through  4710  do  not  affect  the  terms  and 
conditions  of  any  demonstration 
projects  or  waiver  programs  approved 
by  the  Secretary  under  the  authority  of 
sections  1115  or  1915(b)  of  the  Act.  We 
have  consistently  interpreted  this  to  be 
a  "grandfather"  provision  that  applies 
only  to  waivers  or  demonstration 
projects  that  were  in  effect,  or  already 
approved,  as  of  August  5, 1997,  the  date 
of  enactment  of  the  BBA.  Thus,  when 
the  waiver  or  demonstration  project 
expires,  the  grandfather  provision  in 
section  4710(c)  no  longer  applies. 

Under  section  4710(c),  the  grandfather 
provision  applies  to  the  "terms  and 
conditions"  of  a  waiver.  Any  provisions 
of  a  State's  section  1115  demonstration 
project  or  section  1915(b)  waiver 
program  that  were  specifically 
addressed  in  the  State's  waiver 
proposal,  statutory  waivers,  special 
terms  and  conditions,  operational 
protocol,  or  other  official  State  policy  or 
procedures  approved  by  us,  are 
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( onsidered  to  be  the  "terms  and 
conditions"  of  the  waiver.  To  the  extent 
the  terms  and  conditions  of  the  State's 
approved  waiver  program  covered  the 
same  subject  matter  as  any  of  the  BBA 
requirements,  that  portion  of  the  State's 
program  woidd  not  have  to  comply  with 
the  BBA  until  the  waiver  expired.  For 
example,  if  the  State's  waiver  program 
included  enrollment  and  disenroUment 
rules,  the  enrollment  and  disenroUment 
rules  in  section  1932  of  the  Act  would 
not  apply  while  the  waiver  was  still  in 
effect.  For  any  part  of  the  State's 
Medicaid  managed  care  program  that 
was  not  within  the  scope  of  the  waiver, 
the  BBA  provisions  applied 
immediately,  with  certain  exceptions 
specified  below,  dealing  with  newly 
submitted  or  amended  waivers. 

As  noted  above,  under  our 
interpretation,  the  exemption  from  the 
BBA  requirements  applied  to  section 
1915(b)  waiver  programs  only  until  the 
date  that  the  waiver  authority  that  was 
approved  or  in  effect  as  of  August  5, 
1997  expired.  Because  none  of  those 
waivers  exceeded  two  years,  all  of  them 
expired  no  later  than  1999.  After  the 
waiver  expired,  the  State  was  required 
to  comply  with  all  BBA  requirements. 
Similarly,  in  the  case  of  section  1115 
demonstration  projects,  the 
"grandfather"  provision  in  4710(c)  only 
applies  until  the  demonstration  expires, 
as  established  by  the  expiration  date 
that  appears  in  the  waiver  documents 
that  were  approved  or  in  effect  on 
August  5, 1997.  However,  section 
1115(e)  of  the  Act  provides  a  State  with 
a  statutory  right  to  extend  any  waiver 
previously  approved  under  1115(a),  on 
the  same  "terms  and  conditions,"  unless 
the  Secretary  specifically  disapproves 
the  extension.  This  extension  can  be  for 
up  to  three  years.  As  long  as  the  State 
applies  for  an  extension  imder  section 
1115(e)  while  its  demonstration  project 
is  still  subject  to  the  "grandfather" 
provision  described  above,  the  statutory 
requirement  that  the  waiver  continue 
under  the  "same  terms  and  conditions" 
means  that  those  waiver  provisions 
cannot  be  subject  to  the  BBA 
requirements  until  the  extension 
expires.  The  Medicare,  Medicaid,  and 
State  Child  Health  Insurance  Program 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA),  enacted  on 
December  21,  2000  (Pub.  L.  106-554)    " 
added  section  1115(f)  of  the  Act,  to 
provide  for  additional  extensions  of 
section  1115  health  care  reform 
demonstrations.  Unlike  section  1115(e), 
section  1115(f)  does  not  require  that  the 
demonstration  project  be  extended 
under  the  same  terms  and  conditions, 
iroviding,  instead,  for  the  negotiation  of 


new  terms  and  conditions.  Therefore, 
unless  the  Secretary  uses  his 
discretionary  authority  to  waive  the 
requirements,  as  explained  below,  the 
BBA  requirements  apply  to  all 
demonstration  projects  approved  under 
section  1115  except  during  the 
"grandfather"  period  and  any 
subsequent  extension  under  section 
1115(e)(2). 

For  newly  submitted  or  amended 
section  1115  waivers,  the  Secretary  of 
DHHS  retains  the  discretionary 
authority  to  exempt  the  State  from 
specific  BBA  managed  care  provisions. 
Generally,  exemptions  are  granted  to 
allow  States  some  flexibility  in 
operating  their  Medicaid  programs, 
while  promoting  the  proper  and 
efficient  administration  of  a  State's  plan. 
However,  particularly  for  those  BBA 
provisions  related  to  increased 
beneficiary  protections  and  quality 
assurance  standards,  we  anticipate  that 
we  would  not  approve  an  exemption 
unless  a  State  can  demonstrate  that  the 
waiver  program  has  beneficiary 
protections  or  quality  standards  that 
would  equal  or  exceed  the  BBA 
requirements. 

In  addition,  the  Secretary  may  use  his 
discretionary  authority  (to  the  extent 
permitted  by  the  specific  waiver 
provision)  to  waive  other  requirements 
in  this  rule  which  do  not  implement 
provisions  of  the  BBA,  such  as  the  new 
rate  setting  requirements,  requirements 
that  apply  to  PIHPs  and  PAHPs.  and 
requirements  that  were  redesignated 
from  part  434  or  other  parts  of  42  CFR. 

Comment:  Several  commenters 
questioned  the  applicability  of  these 
ndes  to  waiver  programs.  One 
commenter  wanted  CMS  to  confirm  the 
belief  that  the  proposed  rule  does  not 
apply  to  States  with  current  section 
1115  demonstrations,  while  another 
wanted  CMS  to  specify  in  the  text  of 
final  rule  that  these  regulations  do  not 
apply  to  waiver  programs  under  section 
1115  or  1915(b),  to  be  consistent  with 
section  4710(c)  of  the  BBA.  Another 
commenter  supported  CMS'  decision  to 
apply  the  final  rule  to  both  new  and 
renewed  section  1115  and  1915(b) 
waivers. 

Response:  As  stated  in  the  proposed 
rule  and  reiterated  above,  section 
4710(c)  of  the  BBA  is  time-limited,  has 
expired  for  all  section  1915(b)  waiver 
programs,  and  only  applies  to  section 
1115  health  care  reform  demonstrations 
during  the  period  of  approval  that  was 
in  effect  as  of  August  5.  1997  and  any 
3-year  extension  periods  granted  under 
the  authority  in  section  1115(e)(2)  of  the 
Act.  We  disagree  with  the  suggestion 
that  the  provisions  of  this  part  should 


never  apply  to  programs  conducted 
under  these  waiters. 

Comment:  One  commenter  asked  that 
CMS  grant  States  flexibility  in  applying 
these  rules  through  1915(b)  waivers,  but 
another  commenter  opposed  the 
decision  to  consider  granting  any  new 
waivers  of  these  requirements. 

Response:  As  indicated  above,  waiver 
"authorities  in  section  1915(b)  and  1115 
remain  in  effect.  If  a  State  requests  a 
waiver  in  order  to  implement  an 
alternative  approach  for  its  Medicaid 
program  that  requires  a  waiver  of 
provisions  contained  in  this  rule,  while 
maintaining  necessary  beneficiary 
protections  and  meeting  the  specific 
requirements  of  the  waiver  authority 
requested,  we  may  grant  the  waiver.  We 
believe  granting  these  waivers  reflects 
the  intent  of  the  Congress  which  did  not 
modify  or  limit  the  authority  in  either 
of  these  waiver  provisions. 

Comment:  One  commenter  asked  to 
what  extent  the  provisions  in  this  rule 
apply  to  section  1915(c)  waiver 
programs. 

Response:  To  the  extent  any 
provisions  of  these  rules  are  relevant  to 
the  contract  requirement,  payment 
mechanisms,  enrollment,  or  any  other 
aspect  of  a  program  operating  under  a 
section  1915(c)  waiver  authority,  the 
requirements  apply.  While  we  do  not 
believe  that  most  current  1915(c) 
programs  would  be  subject  to  any  of 
these  requirements,  any  program 
operating  under  a  combined  1915(b)  and 
(c)  authority  which  includes  such  things 
as  an  enrollment  lock-in  period,  a 
capitated  reimbursement  methodology, 
or  a  provider  that  qualifies  as  a  PAHP, 
would  have  to  comply  with  the 
provision  of  this  final  rule  as  applicable. 

See  section  lI.E.  of  this  preamble  for 
further  discussion  regarding  the 
applicability  of  the  BBA  requirements  to 
States  with  waivers. 

d.  Education  of  MCOs,  PIHPs.  PAHPs. 
and  PCCMs  About  Special  Health  Care 
Needs 

Comment:  Many  commenters  believe 
that  there  should  be  language  stating 
that  the  "State  agency  must  have  in 
effect  procedures  for  educating  MCOs. 
PIHPs,  PAHPs,  PCCMs.  and  any 
subcontracting  providers  about  the 
clinical  and  other  needs  of  eimillees 
with  special  health  care  needs."  The 
commenters  stated  that  this  is  an 
essential  way  for  the  State  to  ensure  that 
health  plans,  that  have  not  traditionally 
served  Medicaid  enrollees  or  enrollees 
with  special  health  care  needs, 
understand  those  needs.  Another 
commenter  stated  that  managed  care 
must  be  sensitized  to  the  needs  of 
special  needs  beneficiaries,  for  whom 
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disruptions  in  service  and  impediments 
to  access  can  be  serious. 

Response:  While  we  understand  the 
need  for  awareness  of  special  health 
care  needs,  we  want  to  give  States  the 
flexibility  to  decide  at  what  level  this 
should  happen.  Many  States  may  not 
have  the  capability  or  feel  that  it  is 
appropriate  for  the  State  to  provide 
education  to  MCOs.  PIHPs,  PAHPs. 
PCCMs,  and  providers  on  what  is  often 
a  clinical  issue.  Public  health 
departments  and  local  medical  societies 
are  often  doing  this  type  of  work  in  the 
State. 

e.  Miscellaneous  Comments 

Comment:  Numerous  commenters 
applauded  CMS  for  amending  the 
Medicaid  managed  care  regulations  with 
the  proposed  rule  published  on  August 
20,  2001.  Commenters  appreciated  that 
the  proposed  regulation  removed  much 
of  the  prescriptiveDess  of  the 
requirements  and  acknowledged  the 
expertise  and  work  that  continues  at  the 
State  level.  Most  commenters  were 
pleased  to  see  a  renewed  emphasis  on 
State  flexibility.  The  proposed  rule 
changed  the  focus  from  detailing  how 
States  and  MCOs  should  operate  to 
laying  out  the  basic  requirements  for 
Medicaid  managed  care  and  allowing 
States  the  authority  to  implement  them 
in  a  manner  appropriate  for  each  State. 
Further,  conunenters  stated  that  the  new 
rule  simplified  many  of  the  provisions 
and  eliminated  redundancy  so  that 
requirements  are  stated  only  once. 
Commenters  believe  that  the 
simplification  of  the  regulation  and 
removal  of  duplicative  and  redundant 
provisions  will  help  States  to  accurately 
interpret,  follow,  and  enforce  this 
regxdation. 

Other  commenters  stated  that  the 
proposed  rule  will  permit  innovation 
and  support  program  growth  under 
standards  that  respond  to  the  needs  of 
the  full  spectrum  of  enrollees  and 
implementation  of  the  January  2001  rule 
would  have  seriously  undermined  the 
availability  of  the  benefits  of  MCOs  to 
Medicaid  beneficiaries.  Another 
commenter  believes  that  removal  of 
much  of  the  highly  detailed  language 
contained  in  the  January  2001  rule  will 
enhance  the  ability  of  both  the  Federal 
and  State  governments  to  exercise 
responsibilities  as  purchasers  and 
regulators  effectively.  Further,  States 
have  proven  their  ability  to  innovate  in 
the  quality  arena  and  will  continue  to 
strive  towards  providing  the  highest 
quality  care  to  Medicaid  beneficiaries. 
Several  other  commenters  noted  that  the 
proposed  rule  is  a  significant 
improvement  over  the  rules  published 
in  January  2001,  many  provisions  of 


which  would  have  significantly  raised 
health  plan  compliance  costs  without 
meaningfully  improving  patient  care. 
One  commenter  urged  immediate 
implementation  of  the  proposed  rule. 

Response:  We  thank  the  commenters 
for  their  support.  We  will  continue  to 
work  with  States  during  the 
implementation  period  of  the  final  rule. 

Comment:  Numerous  commenters 
expressed  their  dissatisfaction  with  the 
proposed  rule  published  on  August  20, 
2001.  These  commenters  strongly 
support  the  immediate  implementation 
of  the  January  19,  2001  final  rule.  Most 
of  these  commenters  stated  that  the 
January  rule  reflected  a  true  balance 
between  providing  States  additional 
flexibility  and  providing  Medicaid 
beneficiaries,  including  those  with 
disabilities,  the  protections  they  need  to 
ensure  that  Medicaid  managed  care 
meets  their  needs;  that  the  revised 
proposed  rule  and  the  accompanying 
delays  in  implementation  demonstrate 
that  the  Administration  is  more  attuned 
to  the  desires  of  the  States  and  managed 
care  industry  than  to  the  needs  of  the 
people  who  are  supposed  to  benefit 
from  the  Medicaid  program;  that  the 
proposed  rule  pays  too  little  attention  to 
the  special  needs  of  children  and  adults 
with  mental  retardation  and  other 
disabilities.  These  commenters  believe 
that  the  January  rules  establish 
important  new  protections  for 
beneficiaries  with  respect  to  access  to 
care,  grievance  and  appeal  procedures, 
and  mandatory  enrollment 
requirements. 

Other  commenters  stated  that  more 
specific  requirements  are  warranted 
related  to  transitioning  children  into 
and  out  of  managed  care,  and  the 
identification,  screening  and  assessment 
of  children  with  special  health  care 
needs.  Some  commenters  urged  CMS  to 
strengthen  the  proposed  rule  to  ensure 
safeguards  for  children  with  special 
health  care  needs,  consistent  with  the 
waiver  criteria  for  children  with  special 
health  care  needs.  These  commenters 
also  called  upon  CMS  to  incorporate  the 
recommendations  of  the  Department's 
November  2000  Report  to  the  Congress 
entitled  "  Safeguards  for  Individuals 
with  Special  Health  Care  Needs 
Enrolled  in  Medicaid  Managed  Care" 
into  the  regulation. 

Another  commenter  expressed 
concern  that  many  provisions  of  the 
proposed  rule  do  not  provide  adequate 
protections  for  consumers  of  mental 
health  and  substance  abuse  services 
enrolled  in  managed  care  plans  through 
the  Medicaid  program.  The  conunenter 
further  suggested  that  the  proposed  rule 
unjustifiably  imdermines  the  consumer 
safeguards  established  in  the  January 


2001  final  rule.  Another  commenter 
specified  that  the  proposed  rule 
represents  a  profound  failure  to 
implement  the  statutory  provisions  of 
the  BBA  and  does  not  provide  even 
basic  patient  protections.  These 
conunenters  urged  CMS  to  reinstate 
many  aspects  of  the  January  rule,  which 
they  believe  better  effectuate  the  BBA. 
Many  other  commenters  believe  that  if 
the  proposed  rule  is  implemented  it  will 
be  extremely  harmful  to  Medicaid 
beneficiaries  with  special  health  care 
needs,  including  people  living  with 
HIV/AIDS. 

Response:  In  development  of  the 
proposed  and  final  rules  we  gave 
serious  attention  to  all  of  the  concerns 
raised  to  us^  We  believe  the  final  rule 
reflects  the  path  chosen  by  the  Congress 
to  strike  an  appropriate  balance  between 
State  flexibility  and  beneficiary 
protections.  We  believe  that  this  final 
rule  reflects  that  balance  and 
appropriately  implements  the 
beneficiary  protections  established  by 
the  BBA.  We  believe  all  commenters 
have  expressed  the  same  goal,  namely: 
strong,  viable.  State  Medicaid  managed 
care  programs  that  deliver  high  quality 
health  care  to  Medicaid  beneficiaries. 
We  believe  that  the  final  rule  will  help 
States  achieve  this  goal.  The  Congress 
drafted  the  statute  in  full  recognition  of 
the  Medicaid  program  as  a  Federal-State 
partnership  and  we  share  that 
recognition.  States  are  assigned  the 
responsibility  of  designing  their  State 
programs.  We  drafted  this  regulation  to 
recognize  the  responsibilities  of  the 
States  and  the  need  to  employ  different 
approaches  to  achieving  the  same  goal 
within  their  State  marketplaces  and 
health  care  delivery  systems.  We  heard 
from  some  key  stakeholders  in  Medicaid 
managed  care,  including  States, 
provider  organizations,  and  advocates 
for  beneficiaries.  Some  of  these 
stakeholders  expressed  serious  concerns 
about  the  regulation,  including  changes 
made  to  the  January  2001  final  rule  that 
had  not  been  included  in  the  September 
1998  proposed  rule.  Other  stakeholders 
strongly  supported  the  January  2001 
final  rule  and  urged  us  to  continue  with 
implementation.  We  decided  that  the 
best  approach  was  to  make  some 
modifications  to  the  January  19,  2001 
final  rule  and  republish  it  as  a  proposed 
rule  in  order  to  give  everyone  the 
opportunity  to  conunent  on  all  of  the 
provisions. 

We  believe  we  have  created  a  set  of 
requirements  that  appropriately 
balances  the  necessary  protections  for 
all  beneficiaries  enrolled  in  Medicaid 
managed  care  plans,  including 
individuals  with  special  health  care 
needs,  and  States'  flexibility  to  manage 
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their  managed  care  programs.  We  have 
not  reduced  the  emphasis  on  requiring 
States  to  provide  high  quality  care  to 
beneficiaries,  especially  those  with 
special  needs.  The  rule  requires  States 
to  identify  managed  care  enrollees  with 
special  needs  to  make  sure  that  they 
will  receive  appropriate  access  to 
quality  care.  States  retain  the  flexibility 
to  develop  these  mechanisms  and  define 
the  special  needs  populations.  This 
approach  enables  States  to  better  target 
their  Medicaid  resources  to  those  most 
in  need.  We  believe  this  is  a  far  more 
efficient  approach  than  imposing 
regulatory  burdens  that  may  not  have 
their  intended  effects. 

Comment:  One  commenter  expressed 
concern  that  the  August  20,  2001 
proposed  rule  did  not  contain  important 
regulatory  language  that  was  included 
in  the  1998  proposed  rule  supportive  of 
protections  for  the  mentally  ill  in 
Medicaid  managed  care.  The  commenter 
pointed  out  that  a  number  of  its 
recommendations  were  not  included 
and  the  commenter  requests  an 
racplanation  for  these  negative  decisions. 

Response:  The  regulation,  as  now 
written,  is  intended  to  address  the  needs 
of,  and  protections  for,  all  Medicaid 
beneficiaries  in  managed  care,  including 
persons  with  disabilities  and  those  who 
suffer  from  mental  illness.  The 
regulation  is  written  in  a  manner  to 
establish  a  general  framework  for  States 
to  use  when  developing  managed  care 
programs  to  serve  all  of  its  enrolled 
populations.  Therefore,  we  do  not 
believe  it  is  necessEiry  to  list  specific 
medical  conditions  within  the 
regulation  text.  As  far  as  comments 
received  on  the  September  28,  1998 
proposed  rule,  responses  to  all  of  the 
comments  and  rationale  for  changes  can 
be  found  in  the  January  19,  2001  final 
rule  preamble. 

Comment:  A  few  commenters,  while 
supportive  of  the  fact  that  CMS  delayed 
implementation  of  the  January  2001 
final  rule  and  then  made  substantial 
revisions  in  the  August  proposed  rule, 
were  still  concerned  that  the  proposed 
rule  will  increase  the  cost  and 
administrative  burden  associated  with 
Medicaid  managed  care.  The 
commenters  believe  that  health  plans 
serving  members  other  than  Medicaid 
beneficiaries  will  be  placed  at  a 
disadvantage.  The  commenters  also 
urged  CMS  to  take  steps  to  encouraige 
commercial  plans  and  providers  to 
participate  in  Medicaid  managed  care 
programs  and  to  regidate  the  program  in 
a  manner  that  allows  States  to  continue 
moving  forward  with  managed  care. 
Another  commenter  expressed  concern 
regarding  the  overall  impact  on  access, 
quality  of  care  and  cost -effectiveness  of 


applying  the  regulations  to  specialty 
mental  health  programs.  And  to  the 
extent  CMS  does  not  provide  more 
flexibility  to  States  in  these  regulations, 
it  should  seriously  consider  providing 
reasonable  flexibility  to  States  in  the 
section  1915(b)  waiver  process.  Another 
commenter  stated  that  the  speed  with 
which  these  rules  have  been  rewritten 
has  lead  to  a  proposed  rule  that  shows 
a  lack  of  clarity  and  careful 
consideration.  The  regulatory  process 
did  not  provide  for  adequate 
participation  by  the  States  with  the 
knowledge  and  experience  to  help  draft 
effective  and  efficient  rules  for  managed 
care.  The  commenter  urged  CMS  to 
involve  State  representatives  in  a  final 
rewrite  of  the  rule.  In  addition,  when 
considering  the  imposition  of  every  new 
administrative  requirement,  CMS  needs 
to  be  cognizant  that  each  of  those 
requirements  costs  the  States' 
increasingly  limited  resources  that 
could  better  be  focused  on  provision  of 
care.  Further,  every  new  requirement  on 
MCOs  and  providers  can  affect  their 
continued  participation  in  managed 
care.  Another  commenter  advised  CMS 
to  keep  in  mind  that  as  regulations  are 
designed  with  particular  focus  on 
enroUee  protections,  it  is  critical  to  keep 
in  mind  that  overly  prescriptive 
requirements  that  shift  potentially 
unnecessary  administrative  costs  and 
burdens  to  plans  and  providers  may 
result  in  the  unintended  consequence  of 
provider  and/or  plan  withdrawal  from 
the  Medicaid  program.  This  could  then 
lead  to  impeded  access  to  quality  care 
for  vulnerable  populations. 

Response:  The  regulation  was 
developed  to  provide  States  with  an 
appropriate  level  of  flexibility  that  we 
believe  to  be  consistent  with  necessary 
beneficiary  protections. 

State  flexioility  had  to  be  balanced 
against  the  statutory  requirements  of  the 
BBA.  Further,  the  regulation  has  been 
designed  to  provide  a  fi-amework  that 
allows  CMS  and  States  to  continue  to 
incorporate  further  advances  for 
oversight  of  managed  care,  particularly 
as  they  pertain  to  beneficiary  protection 
and  quality  of  care.  We  recognize  that 
States  are  unique  and  have  different 
needs  for  their  enrolled  populations. 
This  final  rule  was  designed  to  promote 
State  flexibility  as  much  as  possible  so 
that  States  can  implement  managed  care 
programs  that  meet  the  needs  of  their 
beneficiaries.  With  respect  to  MCO  and 
provider  participation,  we  further 
believe  that  the  new  rate->setting 
provisions  will  allow  States  to  set  rates 
that  more  appropriately  reflect  the  costs 
of  health  services  for  the  variety  of 
Medicaid  populations  served,  especially 
those  with  special  health  care  needs. 


Comment:  One  commenter  stated  that 
changes  should  be  made  to  the  proposed 
rule  to  ensure  that  providers  are 
compensated  in  a  timely  manner,  so 
they  can  continue  to  provide  needed 
services  to  low-income  patients. 

Response:  Section  1932(f)  of  the  Act 
specifies  that  contracts  under  1903(m) 
must  provide  that,  unless  an  alternative 
arrangement  is  agreed  to.  payment  to 
health  care  providers  for  services 
covered  under  the  contract  be  made  on 
a  timely  basis,  consistent  with  the 
claims  payment  procedures  described 
imder  section  1902(a)(37)(A)  of  the  Act. 
These  procedures  require  that  90 
percent  of  claims  "for  payment  (for 
which  no  further  written  information  or 
substantiation  is  required  in  order  to 
make  payment)  made  for  services 
covered  under  the  contract  and 
provided  by  health  care  providers  are 
paid  within  30  days  of  receipt,  and  that 
99  percent  of  the  claims  are  paid  within 
90  days  of  receipt.  These  requirements 
are  included  in  §  447.46.  We  do  not 
believe  that  additional  changes  need  to 
be  made. 

Comment:  One  commenter  noted  that 
the  proposed  rule  does  not  take  into 
consideration  the  frontier  natiu«  of 
some  States.  Many  of  the  provisions 
would  be  difficult  to  meet  even  for  the 
non-Medicaid  population. 

Response:  We  believe  this  final  rule 
affords  States  the  flexibility  to 
implement  these  requirements  for 
Medicaid  managed  care  in  all  areas  of 
their  State.  Further,  the  final  rule 
provides  for  an  exception  to  the  choice 
requirements  (§438.52)  for  residents  in 
nu-al  areas. 

Comment:  One  commenter  stated  that 
these  rules  continue  to  require 
monitoring  and  oversight  on  issues  that 
would  result  in  higher  requirements  for 
Medicaid  enrollees  than  for  fee-for- 
service  Medicaid  or  the  general 
population.  The  commenter  noted  that 
it  remains  a  distressing  tendency  to 
enforce  things  for  managed  care  that  are 
not  enforced  for  the  fee-for-service 
population. 

Response:  While  CMS  agrees  that 
beneficiary  protections  are  also 
important  for  beneficiaries  receiving 
care  under  fee-for-service  arrangements, 
this  nUemaking  implements  Chapter  1 
of  Subtitle  H  of  the  BBA,  titled 
"Managed  Care."  These  statutory 
provisions  do  not  apply  to  fee-for- 
service  Medicaid,  and  caimot  be 
extended  to  fee-for-service  arrangements 
in  this  final  rule.  However,  States  do 
have  the  flexibility  to  develop 
beneficiary  protections  similar  to  those 
presented  in  this  regulation  for  those 
still  receiving  care  through  fee-for- 
service.  States  may  establish  similar 
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standards  that  can  be  monitored  on  the 
same  scale  as  those  standards 
established  for  Medicaid  managed  care. 
We  agree  that  it  is  important  to 
recognize  that  beneficiaries  are  afforded 
additional  assistance  in  managed  care 
than  may  be  afforded  in  fee-for-service. 

Comment:  One  commenter  noted  that 
when  establishing  protections  for 
Medicaid  managed  care  beneficiaries, 
CMS  should  recognize  that  oral  health 
is  an  inseparable  part  of  an  individual's 
overall  health  and  the  formation  of  an 
effective  Medicaid  dental  delivery 
system  is  just  as  important  as  the 
creation  of  an  adequate  Medicaid 
medical  delivery  system.  The 
commenter  stated  that  all  dental 
patients,  whether  they  are  in  private 
plans,  Medicaid  fee-for-service  or  any 
Medicaid  managed  care  arrangement, 
deserve  equal  access  to  health  services 
and  equal  protections  under  the  law. 

Response:  We  recognize  the 
importance  of  oral  health  and  the 
importance  of  serving  the  dental  needs 
of  the  Medicaid  population.  The  final 
rule  is  designed  to  address  access  issues 
related  to  all  Medicaid  managed  care 
services.  For  example,  an  MCO  or  FAHP 
that  delivers  dental  services  to  Medicaid 
beneficiaries  must  comply  with  the 
access  requirements  in  this  regulation. 
The  MCO  or  PAH?  must  ensure  that  it 
offers  an  appropriate  range  of  services 
and  that  it  maintains  a  network  of 
providers  that  is  sufficient  to  meet  the 
needs  of  enrollees.  Further,  each  State 
must  ensure  that  all  of  the  covered 
services  are  accessible  for  all 
beneficiaries  enrolled.  We  are  also 
optimistic  that  managed  care  will 
facilitate  increased  utilization  in  the 
area  of  dental  services. 

Comment:  One  commenter  expressed 
concern  regarding  some  of  the 
regulatory  provisions,  as  they  may  pose 
or  have  a  different  effect  in  the 
territories,  particularly  since  Medicaid 
funds  are  capped. 

Response:  We  recognize  the 
commenter's  concern,  however 
territories  are  required  to  meet  all 
Medicaid  requirements  except  for 
provisions  specified  in  Federal  law  and 
regulation. 

Comment:  Several  commenters  stated 
that  none  of  the  Medicaid  managed  care 
rules  has  included  any  discussion  of  the 
need  for  State  Medicaid  programs  to 
develop  incentives  for  physicians  to 
participate  in  Medicaid  managed  care 
plans.  The  commenters  specified  that 
lack  of  sufficient  physician  participation 
may  pose  a  significant  barrier  to  high 
quality  care  for  Medicaid  beneficiaries. 
Development  of  incentives  for  physician 
participation  should  be  a  central  issue 
for  Federal  and  State  governments  as 


they  design,  implement  and  evaluate 
managed  care  programs.  One 
commenter  recommended  that  State 
agencies  be  required  to  consult  with 
State  medical  societies  early  on  in  the 
process-  of  designing  Medicaid  managed 
care  programs  and  continue  to  seek 
input  fi'om  the  physician  commimity 
throughout  implementation.  The  . 
commenter  cited  a  recent  report  fi'om 
the  American  Academy  of  Pediatrics 
that  concluded  "in  order  to  ensure  that 
expanding  insurance  coverage  for 
children  translates  into  viable  access  to 
care,  States  must  provide  incentives  for 
pediatricians  to  extend  their  resources 
to  serve  new  Medicaid  and  SCHIP 
enrollees." 

Response:  We  realize  that  physician 
consultation  is  an  important  factor  in 
the  development  of  Medicaid  managed 
care  initiatives  and  encoiuage 
stakeholder  input  at  all  stages  of 
managed  care  development.  However, 
we  are  not  specifically  requiring 
stakeholder  involvement  since  States, 
based  on  the  uniqueness  of  their 
Medicaid  managed  care  programs,  are  in 
the  best  position  to  determine  how  this 
involvement  should  be  structured.  Each 
State  is  required  to  have  a  Medical  Care 
Advisory  Committee  (MCAC) 
established  for  the  purpose  of  advising 
the  Medicaid  agency  about  health  and . 
medical  services.  This  committee,  by 
regulatory  definition,  is  required  to 
include  physicians.  We  encourage 
States  to  continue  to  use  the  MCAC  as 
a  mechanism  for  obtaining  input  on 
managed  care  issues.  Likewise,  imder 
§  438.202,  we  require  public 
consultation  in  development  of  the 
State's  quality  strategy. 

Comment:  One  commenter  disagreed 
with  the  deletion  of  the  requirement 
that  no  more  than  75  percent  of 
enrollees  in  risk  contracts  be  eligible  for 
Medicare  or  Medicaid. 

Response:  This  change  was  made  by 
the  Congress  in  the  BBA,  and  we  thus 
had  no  discretion  in  this  rulemaking  to 
retain  it.  We  note  that  this  requirement 
was  previously  used  as  a  rough  "proxy" 
to  ensure  quality  services  by  requiring 
that  an  MCO  attract  commercial 
consiuners.  This  "proxy"  has  been 
replaced  in  the  BBA  with  more  direct 
quality  requirements  implemented  in 
this  final  rule. 

m.  Summary  of  Changes  to  the 
Prop<Med  Rule 

For  reasons  discussed  above  in  the 
preamble,  we  have  made  the  following 
changes  to  the  proposed  rule: 


PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

Section  431.200 

We  have  added  language  to  include 
PAHP  actions  to  suspend,  terminate,  or 
reduce  services  such  as  those  that 
would  result  in  access  to  the  State  fair 
hearing. 

Section  431.220 

We  have  included  a  new  paragraph 
{a)(6)  requiring  that  any  PAHP  enroUee 
who  has  an  action  must  be  granted  the 
opportunity  for  a  State  fair  hearing. 

Section  431.244 

We  have  added  language  in  paragraph 
(f)(l)(i)  to  specify  that  the  90-day 
timeframe  for  resolution  of  the  State  fair 
hearing  begins  the  date  the  enrollee 
filed  an  MCO  or  PIHP  appeal,  not 
including  the  niunber  of  days  the 
enrollee  took  to  subsequently  file  for  a 
State  fair  hearing.  In  paragraph  (f)(l)(ii) 
we  clarify  the  regulation  text  to  State 
that  if  permitted  by  the  State,  the  date 
the  enrollee  filed  for  direct  access  to  a 
State  fair  hearing. 

In  paragraphs  (f)(2)  and  (f)(3)  we  have 
changed  the  limit  for  appeals  of  a  denial 
of  service  by  an  MCO  or  PIHP  72  hours 
to  three  working  days. 

PART  43S— MANAGED  CARE 
PROVISIONS 

Subpart  A — General  Provislorts 

Section  438.1 

In  paragraph  (b),  we  have  included 
PIHPs  in  the  scope  of  contracted  entities 
provided  in  part  438. 

Section  438.2 

We  moved  the  definition  of  "health 
care  professional"  from  §438.102  to 
§  438.2,  as  it  applies  to  all  of  part  438. 

We  have  clarified  the  definition  of 
"health  insuring  organization"  to  reflect 
language  in  section  1932(a)(3)  of  the  act. 

Section  438.6 

In  paragraph  (c)(3)(ii),  we  have  added 
language  to  clarify  that  we  are  referring 
to  data  factors  such  as  medical  trend 
inflation,  incomplete  data,  and  MCO, 
PIHP,  or  PAHP  adniinistration. 

In  paragraph  (c)(4)(ii),  we  have  added 
language  to  clarify  that  payment  rates 
are  based  only  upon  services  covered 
under  the  State  plan,  or  costs  directly 
related  to  providing  these  services  (such 
as,  MCO,  PIHP,  or  PAHP 
administration.) 

We  removed  proposed  §  438.6(c)(5)(ii) 
that  referred  to  limitations  on  payment 
for  risk  corridors  and  incentive 
arrangements  in  proposed  §438.814.  We 
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added  new  paragraph  c)(5)(ii),  which 
'contains  revised  limitations  on  payment 
for  risk  corridors. 

We  added  a  new  paragraph  c)(5)(iii) 
that  contains  the  payment  limitations 
for  incentive  arrangements  that  were 
originally  in  proposed  §438.814. 

We  have  redesignated  proposed 
paragraph  (c)(5)(iii)  as  (c)(5)(iv). 

We  have  removed  proposed  paragraph 
(c)(5){iii)(C),  which  required  that  for  all 
incentive  arrangements,  the  contract 
must  provide  that  the  arrangement  is 
designed  to  include  withholds  or  other 
payment  penalties  if  the  contractor  does 
not  perform  the  specified  activities  or 
does  not  meet  the  specified  targets. 

We  have  included  a  new  paragraph 
(c){5)(v)  to  require  that  if  a  State  makes 
payments  to  providers  for  graduate 
medical  education  costs  under  an 
approved  State  plan,  the  State  must 
adjust  the  capitation  rates  to  account  for 
the  aggregate  amoimt  of  the  graduate 
medical  education  payments  to  be  made 
on  behalf  of  enrollees  covered  under  the 
contract. 

I  We  have  included  a  new  paragraph 
U)(2)  specifying  that  all  PAHP  contracts 
must  also  provide  compliance  with  the 
advance  directive  requirements  if  the 
PAHP  includes,  in  its  network,  any  of 
those  providers  listed  under 
requirements  on  advance  directives  in 
§  489.102(a). 

Section  438.8 

I    We  have  made  revisions  in  paragraph 
(b)(1)  to  specify  that  PAHPs  must  meet 
the  contract  requirements  of  §  438.6, 
except  for  those  that  pertain  to  HIOs  and 
the  requirements  for  advance  directives 
unless  the  PAHP  includes  any  of  the 
providers  listed  in  §489.102. 

We  have  revised  paragraph  (b)(6)  to 
require  PAHPs  to  meet  all  designated 
portions  of  subpart  D  (Quality 
Assessment  and  Performance 
mprovement). 

We  have  added  a  new  paragraph  (b)(7) 
:o  specify  that  PAHP  enrollees  have  the 
right  to  a  State  fair  hearing  under 
subpart  E  of  part  431  (State  Organization 
and  General  Administration). 

Section  438.10 


|i 


We  have  added  paragraph  (b)(2) 
requiring  that  the  State  must  have  in 
place  a  mechanism  to  help  enrollees 
and  potential  enrollees  imderstand  the 
State's  managed  care  plan.  We  also 
added  paragraph  (b)(3)  requiring  each 
MCO  and  PIHP  to  have  in  place  a 
mechanism  to  help  enrollees  and 
potential  enrollees  understand  the 
requirements  and  benefits  of  the  plan. 

We  have  revised  paragraph  (c)(2)  to 
require  that  the  State  must  make 


available  written  information  in  each 
prevalent  non-English  language. 

In  paragraph  (f)  we  rephrased  the 
introductory  language  to  require  that 
information  be  furnished  to  MCO,  PIHP, 
PAHP,  and  PCCM  enrollees.  In 
paragraph  (f)(1)  we  have  added  language 
to  clarify  that  for  those  States  that 
choose  to  restrict  disenrollment  for 
periods  of  90  days  or  more,  notice  of  the 
enrollees  disenrollment  rights  must  be 
sent  no  less  than  60  days  before  the  start 
of  each  enrollment  period.  In 
paragraphs  (f)(2)  and  (3)  we  now 
include  references  to  paragraphs  (g)  jmd 
(h)  of  this  section  to  specify  the 
information  certain  enrollees  have  a 
right  to  request  and  obtain  at  least  once 
a  year. 

We  have  included,  in  paragraph  (f)(4) 
that  the  State,  its  contracted 
representative,  or  the  MCO,  PIHP, 
PAHP,  or  PCCM  must  give  each  enrollee 
written  notice  of  any  change  that  is 
deemed  significant  in  the  specified 
information  in  paragraphs  (f)(6)  of  this 
section  and  paragraphs  (g)  and  (h)  of 
this  section,  if  applicable. 

In  paragraph  (fK6)  we  have  clarified 
that  the  information  in  this  section  must 
be  provided  by  the  State,  its  contracted 
representative,  or  the  MCO,  PIHP, 
PAHP,  or  PCCM.  We  have  revised 
paragraph  (f)(6)(i)  to  clarify  that 
information  on  the  names,  locations, 
telephone  numbers  of,  and  non-English 
languages  spoken  by  current  contracting 
providers  in  the  enrollees  service  area, 
including  identification  of  providers 
that  are  not  accepting  new  patients  be 
provided  to  all  enrollees.  For  MCOs, 
PIHPs,  and  PAHPs  this  includes,  at  a 
minimum,  information  on  primary  care 
physicians,  specialists  and  hospitals. 
Further,  in  paragraph  (f)(6){iv)  we  add 
that  for  PAHP  enrollees,  the  information 
specified  in  §  438.10(h)  must  be 
provided. 

We  have  revised  paragraph  (g)(3)  to 
provide  that  detailed  information  of 
physician  incentive  plans  is  available 
upon  request. 

We  have  added  a  new  paragraph  (h) 
that  requires  specific  information  that 
must  be  provided  for  PAHP  enrollees. 
The  State,  its  contracted  representative, 
or  the  PAHP  must  provide  information 
to  their  enrollees  on  the  right  to  a  State 
fair  hearing,  including  the  right  to  a 
hearing,  the  method  for  obtaining  a 
hearing,  and  the  rules  that  govern 
representation.  In  paragraph  (h)(2),  we 
have  specified  that  information  must  be 
provided  on  advance  directives,  as  set 
forth  in  §438.6(i)(2)  and  in  paragraph 
(h)(3)  that,  upon  request,  information 
must  be  provided  on  physician 
incentive  plans  as  set  forth  in  §  438.6(h). 
We  have  redesignated  the  previous 


paragraph  (h)  as  paragraph  (i)  in  the 
final  rule. 

We  have  clarified  in  paragraph  (i)(2)(i) 
the  timeframes  for  when  information 
must  be  furnished  to  all  enrollees  of  a 
State  plan  program  under  §438.50.  For 
these  enrollees,  the  timeframe  is 
aimually  and  upon  request  and  for 
potential  enrollees  wiUiin  the  timefi-ame 
specified  in  §438. 10(e)(1).  In  paragraph 
(i)(3),  we  have  clarified  that  the 
information  provided  is  only  for  each 
contracting  MCO  or  PCCM  in  the 
potential  enrollee  and  enrollee's  service 
area.  Finally,  in  paragraph  (i)(3)(v),  we 
have  removed  reference  to 
disenrollment  rates  as  defined  by  the 
States  as  information  that  must  be 
included. 

SubfMft  B— State  Responsibilities 

Section  438.60 

We  have  included  language  allowing 
for  payment  exceptions  when  the  State 
has  adjusted  the  capitation  rates  paid 
under  the  contract,  in  accordance  with 
§  438.6(c)(5)(v),  to  make  payments  for 
graduate  medical  education. 

Subpart  C— Enrollee  Rights  and 
Protections 

Section  438.100 

We  have  moved  paragraph  (b)(3)(iii) 
regarding  requests  for  medical  records 
to  new  paragraph  (b)(2)(vi).  We  have 
revised  paragraph  (b)(3)  to  specify  that 
an  enrollee  of  an  MCO,  PIHP,  or  PAHP 
(consistent  with  the  scope  of  the  PAHP's 
contracted  services)  has  the  right  to  be 
furnished  health  care  services  in 
accordance  with  §§  438.206  through 
438.210.  We  have  removed  paragraph 
(b)(3)(ii],  regarding  the  right  to  obtain  a 
second  opinion. 

Section  438.102 

We  have  moved  the  definition  of 
health  care  professional  to  §  438.2. 

Section  438.104 

We  have  revised  paragraph  (b)(l)(iv) 
to  clarify  that  the  requirement  regarding 
the  sale  of  other  insurance  applies  to 
"private"  insiu-ance. 

In  paragraphs  (b)(2)  and  (c)  we  have 
corrected  cross-references  to  paragraphs 
(e)  and  (f)  of  §438.10. 

Section  438.114 

In  paragraph  (a)  we  have  removed 
references  to  §  422.113(b)  and  (c)  and 
included  the  full  text  ojf  definitions  of 
emergency  medical  condition, 
emergency  services  and  post- 
stabilization  care  services.  In  paragraph 
(d)(l)(ii)  we  have  revised  language  to 
specify  that  entities  may  not  refuse  to 
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cover  emergency  services  based  on  the 
emergency  room  provider,  hospital,  or 
fiscal  agent  not  notifying  the  enroUee's 
primary  care  provider,  MCO,  or 
applicable  State  entity  of  the  enrollee's 
screening  and  treatment  within  10  days 
of  presentation  for  emergency  services. 

Subpart  D— Quality  Assessment  and 
Performance  Improvement 

In  subpart  D,  §§  438.200,  438.206. 
438.207,  438.208,  438.210,  438.214. 
438.224,  438.230.  and  438.236  have 
been  amended  by  adding  PAHPs  to 
allow  this  network  to  have  the  same 
services. 

Section  438.202 

In  paragraph  (b)  we  replaced  the 
words  "provide  for"  with  "obtain"  and 
the  words  "including  making"  to  "and 
make."  In  paragraph  (c)  we  replaced  the 
word  "compliance"  with  the  words 
"The  MCOs,  PIHPs,  and  PAHPs 
comply." 

Section  438.204 

In  paragraph  (b)(1)  we  have  removed 
the  word  "including"  and  clarified  that 
procediues  must  assess  the  quality  and 
appropriateness  of  care  and  services 
furnished  to  Medicaid  enrollees  under 
the  MCO  and  PIHP  contracts,  and  to  all 
Individuals  with  special  health  care 
needs.  In  paragraph  (b)(3),  we  have 
clarified  that  the  procediues  must 
regularly  monitor  and  evaluate  the  MCO 
and  PDff  compliance  with  the 
standards.  In  paragraph  (c)  we  have 
added,  "For  MCOs  and  PIHPs,  any 
national"  before  "performance"  and 
"that  may  be"  before  "identified."  In 
paragraph  (e)  we  have  added  the  phrase 
"For  MCOs,"  before  "appropriate." 

Section  438.206 

In  paragraph  (a)  we  reversed  the 
words  "services"  and  "covered,"  and 
added  the  words  "under  the  State  plan" 
after  "covered." 

In  paragraph  (b)(l)(ii)  we  revised  the 
second  clause  to  read  "taking  into 
consideration  the  characteristics  and 
health  care  needs  of  specific  Medicaid 
populations  represented  in  the 
particular  MCO,  PIHP,  and  PAHP." 

In  paragraph  (c)(l)(i)  we  added  the 
word  "the"  between  the  words  "of  and 
"need." 

In  paragraph  (c)(l)(iv)  we  added  at  the 
end,  the  words  "by  providers." 

In  paragraph  (c)(l){v),  we  added  the 
word  "providers"  after  the  word 
"Monitor"  and  replaced  "continuously" 
with  "regularly"  to  clarify  that  each 
MCO,  PIHP,  and  PAHP  must  monitor 
regularly  to  determine  compliance. 


Section  438.207 

In  paragraph  (a),  we  added  the  words 
"and  providers  supporting 
documentation  that  demonstrates"  after 
the  word  "State." 

In  paragraph  (b),  we  changed  the  title 
from  "Natiue  of  assurances"  to  "Nature 
ofsupporting  documentation"  and 
removed  the  words  "acceptable  to 
CMS." 

In  paragraph  (c),  we  removed  the 
words  "and  specifically"  and  replaced 
them  with  "but  no  less  frequently  than." 

In  paragraph  (d)  we  replaced  the  word 
"submission"  to  "certification"  in  the 
title. 

Section  438.208         ' 

Section  438.208  is  revised.  We  have 
made  significant  changes  to  the 
organization  of  this  section. 

Section  438.210 

In  paragraph  (a),  we  have  reorganized 
and  revised  language  for  clarity. 

Section  438.214 

In  paragraph  (b)  we  have  added  a 
requirement  that  each  State  must 
establish  a  uniform  credentialing  and 
recredentialing  policy  that  each  MCO, 
PIHP,  and  PAHP  must  follow. 

Section  438.240 

In  paragraph  (a)(2)  we  have  removed 
"standardized  quality  measures"  and 
replaced  it  with  "performance 
measures."  We  have  revised  paragraph 
(b)(1)  to  require  that  performance 
improvement  projects  must  be  designed 
to  achieve,  through  ongoing 
measurements  and  intervention, 
significant  improvement,  sustained  over 
time,  in  clinical  care  and  non-clinical 
care  areas  that  are  expected  to  have  a 
favorable  effect  on  health  outcomes  and 
enroUee  satisfaction.  We  redesignated . 
paragraph  (b)(2)  as  (b)(3)  and  we 
redesignated  paragraph  (b)(3)  as  (b)(4). 
We  added  a  new  paragraph  (b)(2)  to 
specify  that  each  MCO  and  PIHP  must 
submit  performance  measurement  data, 
as  described  in  paragraph  (c)  of  this 
section. 

In  paragraphs  (c)  and  (d)(2)  we  have 
clarified  that  each  MCO  and  PIHP  must 
annually  measiu^  and  report  to  the  State 
its  performance  (including  requirements 
under  §  438.204(c)  and  §  438.240(a)(2)), 
submit  to  the  State  data  to  enable  the 
State  to  calculate  measiues,  or  perform 
a  combination  of  the  above  activities. 

Section  438.242 

In  paragraph  (a)  we  have  added  "and 
appeals"  after  "grievances"  to  clarify 
that  a  health  information  system  must 
provide  information  on  appeals. 


Subpart  E — [Reserved] 

Subpart  F— Grievance  System 

Section  438.400 

We  have  removed  "or  any  of  its 
providers"  boia  the  definition  of 
"action."  We  have  clarified  the 
definition  of  "action,"  to  include 
unreasonable  delays  in  services  or 
appeals  not  acted  upon  within  the 
necessary  timefiames  provided  in 
§  438.408(b). 

Section  438.402 

In  paragraph  (b)(l)(ii)  we  clarified  that 
a  provider  may  file  a  grievance  or 
request  a  State  fair  hearing  on  behalf  of 
an  enroUee,  if  the  State  permits  the 
provider  to  act  as  the  enrollee's 
authorized  representative  in  doing  so. 

Section  438.404 

In  pciragraph  (c)(6)  we  have  corrected 
the  cross-reference  to  §438. 210(d) — 
timeframes  for  expedited  service 
authorizations. 

Section  438.406 

We  have  revised  paragraph  (a)(1)  to 
clarify  that  giving  eiuollees  any 
reasonable  assistance  in  completing 
forms  and  taking  other  procediual  steps 
is  not  limited  to  providing  interpreter 
services  and  toll-&«e  numbers  that  have 
adequate  TTY/TTD  and  interpreter 
capability. 

In  paragraph  (a)(3)(ii)  we  have 
clarified  that  the  individuals  who  make 
decisions  on  grievances  and  appeals  are 
individuals  who  are  health  care 
professionals  who  have  the  appropriate 
clinical  expertise,  as  determined  by  the 
State,  in  treating  the  enrollee's 
condition  or  disease. 

Section  438.408 

In  paragraph  (d)(2)(ii)  we  have  added 
language  clarifying  that  the  MCO  or 
PIHP  must  also  make  reasonable  efforts 
to  provide  oral  notice. 

Section  438.410 

In  paragraph  (c)(2)  we  have  added 
language  clarifying  the  MCO  or  PIHP 
must  make  reasonable  efforts  to  give  the 
enrollee  prompt  oral  notice  of  the 
denial. 

Section  438.420 

In  paragraph  (b)(4)  we  have  included 
the  word,  "original"  to  describe  the  type 
of  authorization. 

In  paragraph  (c),  we  have  added 
language  to  clarify  the  duration  of 
continued  or  reinstated  benefits.  If,  at 
the  enroUee's  request,  the  MCO  or  PIHP 
continues  or  reinstates  the  eiu°ollee's 
benefits  while  the  appeal  is  pending,  the 
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benefits  must  be  continued  until  one  of 
the  following  occurs: 

•  The  enrollee  withdraws  the  appeal. 

•  Ten  days  have  passed  after  the 
MCO  or  PIHP  resolves  the  appeal 
against  the  enrollee,  unless  the  enrollee, 
within  the  10-day  timeframe,  has 
requested  a  State  fair  hearing  with 
continuation  of  benefits  imtil  a  State  fair 
hearing  decision  is  reached. 

We  have  added  a  new  paragraph  (c)(4) 
to  specify  that  benefits  must  be 
continued  until  the  time  period  or 
service  limits  of  a  previously  authorized 
service  has  been  met. 

Subpart  G — [Reserved] 

Subpart  hi— Certifications  and  Program 
Integrity 

Section  438.600 

We  have  added  sections  "1903(m)" 
and  "1932(d)(1)"  to  the  statutory  basis 
to  establish  conditions  for  payments  to 
the  State  with  respect  to  contracts  with 
MCOs  and  to  incorporate  the  BBA 
provisions  prohibiting  affiliations  with 
individuals  debarred  by  Federal 
agencies. 

Sections  438.604  and  438.606 

We  deleted  the  requirement  for 
"substantial  compliance"  with  the  terms 
of  the  contract  and  for  submitting 
certifications  for  "substantial 
compliance"  respectively  in  order  to 
prevent  unnecessary  lawsuits  against 
MCOs  and  States.  In  addition,  the 
statute  and  regulations  already  require 
States  to  monitor  compliance  with 
contracts  executed  under  this  rule. 

Section  438.610 

We  added  a  new  section  to 
incorporate  language  from  section 
1932(d)(1)  of  the  Act  to  the  regulation  to 
implement  the  BBA  provisions 
prohibiting  affiliations  with  individuals 
debarred  by  Federal  agencies.  This  self- 
implementing  provision  has  not  been 
published  previously,  but  was  added  in 
the  final  rule  to  include  all  of  the 
relevant  protections  against  fraud  and 
abuse  in  one  section. 

We  added  application  to  PCCMs  and 
to  PAHPs  to  this  section.  (The  BBA 
provided  that  section  1932(d)(1)  of  the 
Act  be  applied  to  MCEs;  therefore  we 
included  application  to  PCCMs.  We 
applied  this  section  to  PAHPs  under  the 
authority  of  section  1902(a)(4)  of  the 
Act. 

Subpart  I— Sanctions 

■Section  438.724 

We  have  clarified  that  the  notice  that 
must  be  given  to  the  CMS  Regional 


Office  whenever  a  State  imposes  or  lifts 
a  sanction  is  only  applicable  to  those 
sanctions  under  §438.700. 

Section  438.726 

We  have  added  a  new  paragraph  (b) 
which  states  that  a  contract  with  an 
MCO  must  provide  that  payments 
provided  for  under  the  contract  will  be 
denied  for  new  enrollees  when,  and  for 
so  long  as  payment  for  those  enrollees 
is  denied  by  CMS. 

Section  438.730 

We  have  reorganized  this  section  so 
that  it  conforms  to  removed  §  434.67. 

Subpart  J— Conditions  for  Federal 
Financial  Participation 

Section  438.802 

We  have  removed  the  requirement  for 
substantial  compliance  with  physician 
incentive  plans,  the  MCO's  contract, 
and  the  provisions  of  part  438  as  a 
condition  for  FFP. 

Section  438.806 

We  have  made  technical  revisions  to 
correct  erroneous  cross-references  in 
paragraph  (a)(1).  We  now  correctly  refer 
back  to  paragraphs  (b)(2)  through  (b)(5) 
of  §438.6. 

Section  438.814 

We  have  revised  and  moved  the 
provisions  of  this  section  to  paragraphs 
(c)(5){ii)  and  (c)(5)(iii)  of  §438.6. 

TV.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

In  order  to  fairly  evaluate  whether 
OMB  should  approve  an  information 
collection,  section  3506(c)(2)(A)  of  the 
PRA  of  1995  requires  that  we  solicit 
comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  oiu  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comments  on  each  of  these  issues  for 
the  information  collection  requirements 
discussed  below. 


The  following  information  collection 
requirements  and  associated  burdens 
are  subject  to  the  PRA.  For  purposes  of 
this  requirement,  we  incorporated 
pertinent  managed  care  data  from  the 
2000  Medicaid  enrollment  report.  As  of 
June,  2000,  there  were  339  managed 
care  organizations  (MCOs)  (this  includes 
three  HIOs  that  must  adhere  to  the  MCO 
requirements  of  this  regulation),  37 
primary  care  case  management  (PCCM) 
systems,  376  managed  care  entities 
(MCOs  and  PCCMs  combined),  123 
mental  health  and  substance  abuse 
prepaid  health  plans  (PIHPs)  and  34 
dental,  primary  care  and  transportation 
prepaid  health  plans  (PAHP),  all  of 
which  have  previously  been  regulated 
as  PHPs.  There  were  a  total  of 
25,821,196  beneficiaries  enrolled  in 
these  plans  (some  beneficiaries  are 
enrolled  in  more  than  one  plan)  in  forty- 
eight  States  and  the  District  of  Columbia 
(Wyoming  and  Alaska  do  not  ciurently 
enroll  beneficiaries  in  any  type  of 
managed  care). 

A.  Section  438.6    Contmct 
Requirements 

Section  438.6(c)    Payments  Under  Risk 
Contracts 

1.  Requirement.  Section  438.6(c) 
modifies  the  rules  governing  payments 
to  MCOs.  PIHPs,  and  PAHPs  by  doing 
the  following:  (1)  Eliminating  the  upper 
payment  limit  (UPL)  requirement;  (2) 
requfring  actuarial  certification  of 
capitation  rates;  (3)  specifying  data 
elements  that  must  be  included  in  the 
methodology  used  to  set  capitation 
rates;  (4)  requiring  States  to  consider  the 
costs  for  individuals  with  chronic 
illness,  disability,  ongoing  health  care 
needs,  or  catastrophic  claims  in 
developing  rates;  (5)  requiring  States  to 
provide  explanations  of  risk  sharing  or 
incentive  methodologies;  and  (6) 
imposing  special  rules,  including  a 
limitation  on  the  amount  that  can  be 
paid  under  FFP  in  some  of  these 
arrangements. 

2.  Burden.  It  is  difficult  to  quantify 
the  burden  on  States  of  providing 
information  to  support  the  actuarial 
soundness  of  the  capitation  rates  for 
their  risk-based,  managed  care  contracts, 
because  the  rate  setting  methodologies 
and  data  sources  vary  widely  from  State 
to  State.  Under  the  UPL  requirements. 
States  were  required  to  provide  the 
capitation  rates  and  any  requested 
supporting  documentation  for  all  rate 
cells  used  which  may  vary  from  5  to  10 
cells  on  one  end  to  60  or  more  on 
another.  In  addition.  States  needed  to 
generate  data  to  meet  the  UPL 
requirement  using  historical  fee-for- 
service  (FFS)  data  trended  forward  to 
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the  contract  year.  This  would  be  a 
relatively  simple  process  for  a  State 
initiating  its  managed  care  program, 
where  it  can  rely  on  a  very  recent  full 
year  of  EPS  data  for  this  purpose. 
However,  almost  all  States  have  been 
operating  risk-based  managed  care 
programs  for  at  least  5  to  10  years  and 
must  make  numerous  adjustments  to 
that  data  so  that  it  can  be  used  for  this 
purpose.  We  estimate  the  average 
burden,  on  States  to  comply  with  the 
current  rate  setting  and  UPL  rules  to  be 
16  hoiu^  per  contract  for  dociunenting 
the  capitation  rates  (setting  out  and 
explaining  rate  cells,  risk  sharing 
mechanisms,  etc)  and  40  hours  per 
contract  for  generating  a  UPL  for 
comparison  purposes.  This  results  in  a 
total  burden  of  56  hours  per  contract  for 
496  risk  contracts,  resulting  in  a  total 
burden  of  27,776  hours. 

Under  the  new  requirements  for 
actuarial  soimdness.  States  vtrill  need  to 
provide  an  actuarial  certification  and 
additional  documentation  not 
previously  required,  including:  specific 
data  elements  used  to  set  capitation 
rates;  methodologies  to  consider  the 
costs  for  individuals  with  chronic 
illness,  disability,  ongoing  health  care 
needs,  or  catastrophic  claims; 
explanations  of  risk  sharing  or  incentive 
methodologies;  and  dociunentation 
supporting  special  contract  provisions. 
We  estimate  the  burden  to  comply  with 
these  requirements  to  average 
approximately  32  hours  per  contract  for 
the  496  risk  contracts,  resulting  in  a 
total  burden  of  15.872  hours.  This 
amount  is  limited  to  the  time  required 
for  the  State  to  compile  dociunentation 
the  State  and  its  actuaries  would  already 
have  developed  in  determining  the 
capitation  rates  and  submitting  this 
dociunentation,  as  required,  to  CMS. 
Since,  under  this  new  rule.  States  will 
no  longer  need  to  generate  a  UPL  in 
addition  to  the  rate  setting  burden,  this 
change  results  in  a  net  reduction  in 
biuden  of  1 1 ,904  hoius. 

Section  438.6{i)(3)    Advance  directives 

1 .  Requirement.  This  paragraph 
requires  that  MCOs,  PIHPs,  and  certain 
PAHPs  provide  adult  enroUees  with 
written  information  on  advance 
directives  policies  and  include  a 
description  of  applicable  State  law. 

2.  Burden.  The  burden  associated 
with  this  requirement  is  the  time  it  takes 
to  furnish  the  information  to  enroUees. 
We  assiune  that  this  information  would 
be  furnished  vn\h  the  rest  of  the 
information  required  by  §  438.10  and  is 
therefore  subsumed  imder  those 
requirements. 

There  is  also  an  implied 
recordkeeping  requirement  associated 


with  contracts;  i.e.,  that  would  be 
documented.  Maintaining 
documentation  is  a  usual  and  customary 
business  practice  and  does  not  add  to 
the  biu-den. 

B.  Section  438.8   Provisions  That  Apply 
to  PIHPs  and  PAHPs 

1.  Requirement.  This  section  specifies 
which  of  the  contract  requirements 
contained  in  §  438.6  apply  to  PIHPs  and 
which  apply  to  PAHPs.  Requirements 
for  advance  directives  apply  only  to 
PIHPs  and  certain  limited  niunbers  of 
PAHPs. 

2.  Burden.  PHPs  (now  designated  as 
PIHPs  and  PAHPs)  have  not  previously 
been  required  to  maintain  written 
policies  and  procedures  with  respect  to 
advance  directives.  This  rule  requires 
the  PIHP  and  some  PAHPs  to  provide 
written  information  to  eiu-ollees  of  their 
rights  under  this  provision  and  the 
PIHPs  policies  with  respect  to  the 
implementation  of  those  rights.  We 
project  8  hours  of  time  for  each  of  123 
PIHPs  and  2  PAHPs  to  establish  this 
policy  and  2  minutes  per  enroUee  for 
provision  of  this  information,  and 
acceptance  of  this  right  to  each  of 
approximately  6.3  million  individuals 
enrolled  in  PIHPs  and  the  specified 
PAHPs.  The  total  time  for  this  is 
approximately  212,000  hours. 

1.  Requirement.  Under  the  physician 
incentive  plan  provision,  PD^s  and 
PAHPs,  like  MCOs,  will  be  required  to 
provide  descriptive  information  to 
States  and  CMS  to  determine  whether  or 
not  there  is  substantial  financial  risk  in 
their  subcontracts.  In  addition,  enroUees 
must  be  surveyed  and  provided 
information  on  the  risk  arrangements 
when  substantial  risk  exists. 

2.  Burden.  We  are  basing  our 
projections  of  burden  upon  information 
published  in  the  Federal  Register  on 
March  27, 1996  and  December  31, 1996 
(61  FR  13445  and  61  FR  69049)  which 
contained  the  original  regulatory 
provisions  on  physician  incentive  plans 
for  Medicare  and  Medicaid  HMOs. 
Based  on  those  assumptions,  we  believe 
no  more  than  Va  of  the  approximately 
157  PIHPs  and  PAHPs  use  incentive  or 
risk  payment  arrangements  with  their 
subcontracting  providers.  Affected 
PIHPs  and  PAHPs  would  be  required  to 
provide  detailed  responses  to  State 
surveys  regarding  their  payment 
mechanisms  and  amounts.  At  the 
projected  100  hours  per  response  for 
approximately  53  PIHPs  and  PAHPs  the 
total  biu-den  would  be  5.300  hours.  For 
those  PIHPs  and  PAHPs  with  substantial 
financial  risk,  there  are  other 
requirements  such  as  stop/loss 
insiu-ance  and  beneficiary  surveys.  We 
believe  there  would  be  minimal 


additional  burden  as  a.result  of  these 
requirements  (because  many  already 
comply  with  these  requirements]  and 
that  this  would  apply  to  no  more  than 
V4  of  those  PIHPs  and  PAHPs  with  risk 
or  incentive  payments,  or  a  total  of  13. 
We  estimate  an  additional  10  hours  per 
plan  for  a  total  of  130  hours.  Altogether, 
we  estimate  5,430  hours  of  burden 
through  imposition  of  this  requirement 
on  PIHPs  and  PAHPs. 

C.  Section  438.10    Information 
Requirements 

Section  438.10(c),  (d),  (e),  (f),  (g),  and  (h) 

1.  Requirement.  In  sununary,  §438.10 
requires  that  each  State,  its  contracted 
representative,  or  at  the  option  of  the 
State,  each  MCO,  PIHP.  PAHP,  and 
PCCM  furnish  information  to  enroUees 
and  potential  enroUees  to  meet  the 
requirements  of  this  section.  Paragraph 
(c)(4)  requires  that  the  State  and  each 
MCO,  PIHP,  PAHP,  and  PCCM,  make 
oral  interpretation  available  in 
languages  other  than  English.  Paragraph 
(c)(5)  requires  that  beneficiaries  be 
informed  how  to  access  those  services. 
Paragraph  (d)(2)  requires  that  all 
enrollees  and  potential  enroUees  must 
be  informed  that  information  is 
available  in  alternative  formats  and  how 
to  access  those  formats.  The  basic 
information  listed  in  paragraph  (e)(2) 
must  be  provided  to  each  potential 
enroUee  by  the  State  or  its  contracted 
representative. 

The  State,  its  contracted 
representative  or  the  MCO,  PIHP,  PAHP, 
or  PCCM  must  provide  the  information 
in  paragraph  (f)(6),  and  for  MCOs  and 
PIHPs,  in  paragraph  (g)  at  least  once  a 
year.  The  information  that  must  be 
provided  includes  the  following: 

(a)  Information  for  potential  enrollees: 

(1)  General  information  must  be 
provided  about  the  basic  featiu^s  of 
managed  care,  which  populations  are 
excluded  from  enrollment,  subject  to 
mandatory  enrollment,  or  free  to  enroll 
voluntarily  in  an  MCO  or  PIHP,  and 
MCO  and  PIHP  responsibilities  for 
coordination  of  enroUee  care. 

(2)  Information  specific  to  each  MCO, 
PIHP,  PAHP,  and  PCCM  serving  an  area 
that  encompasses  the  potential 
enroUee's  service  area  must  be  provided 
in  summary  form,  or  in  more  detail, 
upon  request  of  the  eruoUee.  This 
includes  information  on  benefits 
covered;  cost  sharing  if  any;  service 
area;  names,  locations,  and  telephone 
numbers  of  current  network  providers, 
including  at  a  minimum,  information  on 
primary  care  physicians,  specialists,  and 
hospitals,  and  identification  of 
providers  that  are  not  accepting  new 
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patients;  and  benefits  that  are  available 
imder  the  State  plan  but  are  not  covered 
under  the  contract,  including  how  and 
where  the  enroUee  may  obtain  those 
benefits,  any  cost  sharing,  and  how 
transportation  is  provided. 
1 1  (b)  Information  for  enrollees: 
' '  (1)  The  State  must  notify  enroUees  of 
their  disenroUment  rights  annually.  The 
State,  or  the  MCO,  PIHP,  PAHP,  and 
PCCM,  if  delegated  this  responsibiUty 
by  the  State,  must  provide  certain 
information  to  new  enroUees  and  notify 
enrollees  annually  of  their  right  to 
request  additional  information.  The 
State  must  give  each  enroUee  written 
notice  of  any  change  (that  the  State 
defines  as  "significant")  in  the 
information  specified  at  least  30  days 
before  the  intended  effective  date  of  the 
change  and  make  a  good  faith  effort  to 
give  written  notice  of  termination  of  a 
contracted  provider,  within  15  days 
after  receipt  or  issuance  of  the 
termination  notice,  to  each  enroUee  who 
received  his  or  her  primary  care  from, 
or  was  seen  on  a  regular  basis  by,  the 
terminated  provider. 

(c)  General  information  for  all 
enrollees  of  MCOs.  PIHPs,  PAHPs,  and 
PCCMs: 

(1)  Names,  locations,  and  telephone 
numbers  of,  and  non-English  languages 
spoken  by,  ciurent  network  providers, 
including  information  at  least  on 
primary  care  physicians,  specialists,  and 
hospitals,  and  identification  of 
providers  that  are  not  accepting  new 
patients. 

(2)  Any  restrictions  on  the  enroUee's 
freedom  of  choice  among  network 
providers. 

(3)  EnroUee  rights  and  responsibilities 
as  specified  in  §438.100. 

(4)  Information  on  grievance  and  fair 
hearing  procedures,  and  for  MCO  and 
PIHP  enrollees,  the  information 
specified  in  §438.10(g)(i). 

(5)  The  amount,  duration,  and  scope 
of  benefits  available  under  the  contract 
in  sufficient  detail  to  ensure  that 
enrollees  understand  the  benefits  to 
which  they  are  entitled. 

(6)  Procedures  for  obtaining  benefits, 
including  authorization  requirements. 

(7)  The  extent  to  which,  and  how, 
enrollees  may  obtain  benefits,  including 
family  planning  services  from  out-of- 
town  network  providers. 

(8)  The  extent  to  which,  and  how, 
after-hours  and  emergency  coverage  are 
provided. 

(9)  What  constitutes  emergency 
medical  condition,  emergency  services, 
and  po^t-stabilization  services,  with 
reference  to  the  definitions  in  §438.114, 
and  the  fact  that  prior  authorization  is 
lot  required  for  emergency  services. 


(10)  The  post-stabilization  care 
services  rules  set  forth  at  §  438.113(c)  of 
this  chapter. 

(11)  Policy  on  referrals  for  specialty 
care  and  for  other  benefits  not  furnished 
by  the  enroUee's  primary  care  provider. 

(12)  Cost  sheiring,  if  any. 

(13)  How  and  where  to  access  any 
benefits  that  are  available  imder  the 
State  plan  but  are  not  covered  under  the 
contract,  including  how  and  where  the 
enroUee  may  obtain  those  benefits,  any 
cost  sharing,  and  how  transportation  is 
provided. 

(14)  For  a  coimseling  or  referral 
service  the  MCO,  PIHP,  PAHP,  or  PCCM 
does  not  cover  because  of  moral  or 
religious  objections,  the  MCO,  PIHP,  or 
PCCM  need  not  furnish  information  on 
how  and  where  to  obtain  the  service. 
The  State  must  furnish  information 
about  how  and  where  to  obtain  the 
service. 

(d)  Specific  information  requirements 
for  enroUees  of  MCOs  and  PIHPs: 

(1)  In  addition  to  the  requirements  in 
§ 438.10(e),  MCOs  and  PIHPs  must 
provide  to  their  enroUees  the  following 
information  specified  in  §  438.10(g): 

(i)  Grievance,  appeal,  and  fair  hearing 
procedures  and  timeframes,  as  provided 
in  §438.400  through  438.424,  in  a  State- 
developed  or  State-approved 
description,  which  includes: 

(ii)  The  right  to  a  State  fair  hearing 
and  the  method  for  obtaining  a  hearing, 

(iii)  The  rules  governing 
representation  at  the  hearing, 

(iv)  The  right  to  file  grievances  and 
appeals 

(v)  The  filing  requirements, 
timeframes,  and  availability  of 
assistance  with  the  filing  process, 

(vi)  The  toU-firee  numbers  enrollees 
can  use  to  file  a  grievance  or  appeal  by 
phone, 

(vii)  The  fact  that  when  requested  by 
the  enroUee,  benefits  will  continue  if 
the  enroUee  files  an  appeal  or  a  request 
for  a  State  fair  hearing  within  the 
specified  timeframes, 

(viii)  The  possibility  that  the  enroUee 
may  be  required  to  pay  the  cost  of 
services  furnished  during  the  appeal 
process,  if  the  final  decision  is  adverse, 

(ix)  Any  appeal  rights  that  the  State 
chooses  to  make  available  to  providers 
to  challenge  the  failure  of  the 
organization  to  cover  a  service, 

(x)  Information  on  advance  directives, 
as  set  forth  in  §438.6(i](2)  and 
physician  incentive  plans,  as  set  forth  in 
§  438.6(h)  and 

(xi)  Additional  information  that  is 
available  upon  request,  including 
structine  and  operation  of  the  MCO  or 
PIHP 

2.  Burden.  We  believe  the  burden 
placed  on  States,  MCOs,  PIHPs,  PAHPs. 


and  PCCMs,. and  enrollment  brokers  as 
a  result  of  these  requirements  is  the  time 
associated  with  modifying  the  content 
of  existing  information  materials,  as 
well  as  the  time  associated  with 
distributing  the  materials  to  enrollees  as 
specified  by  the  regulation.  We  estimate 
that  it  will  initially  take  12  hours  for 
each  MCO,  PIHP,  PAHP,  or  PCCM 
system  to  modif>'  existing  information 
materials  to  conform  to  the 
requirements  above.  We  further  estimate 
that  there  are  approximately  533  MCOs, 
PIHPs,  PAHPs,  and  PCCM  systems 
equating  to  an  initial  modification 
burden  of  approximately  6,396  hours. 
After  the  initial  modification,  we 
estimate  that  it  will  take  MCOs.  PIHPs, 
and  PAHPs  approximately  4  hours  each 
to  annually  update  the  information 
materials,  equating  to  an  annual  total 
burden  of  approximately  2,132  hours. 

We  estimate  that  that  it  will  take 
MCOs.  PIHPs,  PAHPs,  and  PCCM 
systems  approximately  5  minutes  per 
enroUee  to  mail  a  packet  of  materials  to 
potential  enrollees  and  enrollees.  We 
estimate  that  each  year  approximately 
15  percent  of  the  Medicaid  managed 
care  enroUee  population  are  new 
enrollees.  This  equates  to  approximately 
3.9  million  potential  enroUees  a  year  for 
a  total  burden  on  the  States  of  65,000 
hours.  Mailing  the  aimual  packet  of 
information  to  the  25,731,040  enrollees, 
at  5  minutes  a  packet,  wiU  result  in  a 
burden  to  the  State,  or  the  MCOs,  PIHPs. 
PAHPs,  and  PCCMs,  if  delegated  this 
responsibility  by  the  State,  of  2,144,253 
hoiu-s. 

We  similarly  estimate  that  it  annually 
will  take  MCOs,  PIHPs,  PAHPs,  and 
PCCMs  5  minutes  per  enroUee  to  supply 
information  requested  by  potential 
em-oUees  and  enrollees.  We  estimate 
that  10  percent  of  potential  enrollees 
and  enrollees  will  request  information 
each  year.  For  the  390,000  potential 
enrollees  requesting  information,  this 
results  in  a  binden  on  States  of  6,500 
hours.  For  the  2.573,104  enrollees 
requesting  information,  this  results  in  a 
burden  on  States,  or  MCOs,  PIHPs. 
PAHPs,  and  PCCMs  if  delegated  this 
responsibility  by  the  State,  of  214,425 
hours. 

Section  438.10(i)  Special  Rules:  States 
With  Mandatory  EnroUment  Under 
State  Plan  Authority 

1.  Requirement.  Under  (h),  if  the  State 
plan  provides  for  mandator^'  MCO  or 
PCCM  emollment  under  section 
1932(a)(1)(A)  of  the  Act,  the  State  or  its 
contracted  representative  must  provide 
information  in  a  comparative,  chart-like 
format,  to  potential  eruoUees.  The 
information  must  include  the  MCO's  or 
PCCM's  service  area,  the  benefits 
covered  under  the  contract,  any  cost 
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sharing  imposed  by  the  MCOs  or  PCCMs 
and,  to  the  extent  available,  quality  and 
performance  indicators,  including  but 
not  limited  to  disenrollment  rates  and 
enrollee  satisfaction. 

2.  Burden.  For  the  requirement  to 
provide  information  in  a  chart-like 
format,  we  believe  that  the  additional 
biuden  on  States  (i.e.,  not  yet  captined 
in  the  above  provisions)  is  the  length  of 
time  associated  with  creating  the 
comparative  chart.  We  estimate  that  it 
will  take  States  approximately  8  hours 
each  to  create  the  comparative  chart. 
Ciurently,  10  States  per  year  have 
approved  managed  care  under  the  State 
Plan  Option,  for  a  total  annual  burden 
of  approximately  80  hours. 

D.  Section  438.12    Provider 
Discrimination  Prohibited 

1.  Requirement.  This  section  requires 
that  if  an  MCO,  PIHP,  or  PAHP  declines 
to  include  individual  or  groups  of 
providers  in  its  network,  it  must  give 
the  affected  providers  written  notice  of 
the  reason  for  its  decision. 

2.  Burden.  The  burden  associated 
with  this  requirement  is  the  time  it  takes 
the  MCO,  PIHP,  or  PAHP  to  draft  and 
furnish  the  providers  with  the  requisite 
notice.  We  estimate  that  it  will  take  1 
hour  to  draft  and  furnish  any  given 
notice.  We  estimate  that  on  average  each 
MCO,  PIHP,  and  PAHP  will  need  to 
produce  10  notices  per  year  for  a  total 
of  4,960  hours. 


E.  Section  438.50(b) 
Information 


State  Plan 


1.  Requirements.  Each  State  must 
have  a  process  for  the  design  and  initial 
implementation  of  the  State  plan  that 
involves  the  public  and  must  have 
methods  in  place  to  ensure  ongoing 
public  involvement  once  the  State  plan 
has  been  implemented. 

2.  Burden.  The  burden  associated 
with  this  section  includes  the  time 
associated  with  developing  the  process 
for  public  involvement,  including 
annual  updates.  We  estimate  that  it  will 
take  10  ciurent  States  40  hours  per  State 
to  develop  the  process  for  involving  the 
public  for  a  total  burden  of  400  hours. 
We  estimate  that  ensuring  ongoing 
public  involvement  will  take  another  20 
hoius  per  State  annually  for  a  total 
annual  burden  of  200  hours. 

The  recordkeeping  burden  involved 
in  maintaining  dociunentation  that  the 
requirements  are  met  is  a  usual  and 
customary  business  practice  and 
imposes  no  additional  biu°den. 


F.  Section  438.56    Disenrollment: 
Requirements  and  Limitations 

Section  438.56(d)(1) 

1.  Requirement.  In  order  to  disenroll, 
the  beneficiary  (or  his  or  her 
representative)  must  submit  an  oral  or 
written  request  to  the  State  agency  (or 
its  agent)  or  to  the  MCO,  PIHP,  PAHP, 
or  PCCM  where  permitted. 

2.  Burden.  We  believe  that  the  burden 
associated  vtrith  this  requirement  is  the 
length  of  time  it  would  take  enrollees  to 
submit  in  writing  a  disenrollment 
request,  if  they  choose  to  use  the  written 
format.  We  estimate  that  it  wrill  take 
approximately  10  minutes  per  enrollee 
to  generate  a  written  disenrollment 
request.  We  estimate  that  approximately 
5  percent  of  MCO.  PIHP,  PAHP,  and 
PCCM  enrollees  will  request  that  they 
be  disenrolled  from  an  MCO,  PIHP, 
PAHP,  or  PCCM.  Approximately  one- 
fourth  of  the  enrollees  will  choose  a 
written  rather  than  an  oral  request.  This 
equates  to  an  annual  burden  of 
approximately  10  minutes  multiplied  by 
321,638  affected  enrollees  (one-fourth  of 
the  1,286,552  enrollees  requesting 
disenrollment),  or  approximately  53,606 
hours.  We  estimate  a  burden  of  3 
minutes  per  oral  request  for 
disenrollment  (for  3/4ths  of  the 
1.286,552  em-oUees.  or  964,914 
enrollees)  for  a  total  burden  of  48,246 
hours. 

Section  438.56(f) 

1.  Requirement.  Under  paragraph  (f), 
a  State  that  restricts  disenrollment 
imder  this  section  must  provide  that 
enrollees  and  their  representatives  are 
given  written  notice  of  disenrollment 
rights  at  least  60  days  before  the  start  of 
each  enrollment  period. 

2.  Burden.  The  burden  for  this  section 
is  addressed  in  §  438.10(f). 

G.  Section  438.102    Enwllee-Provider 
Communications 

1.  Requirement.  Section  438.102(a)(2) 
states  that  the  general  rule  in  paragraph 
{a)(l)  of  this  section  does  not  require  the 
MCOs,  PIHPs,  and  PAHPs  to  cover, 
furnish,  or  pay  for  a  particular 
counseling  or  referral  service  if  the 
MCO,  PIHP,  or  PAHP  objects  to  the 
provision  of  that  service  on  moral  or 
religious  grounds;  and  makes  written 
information  on  these  policies  available 
to  (1)  prospective  enrollees,  before  and 
during  enrollment  and.  (2)  current 
enrollees,  within  90  days  after  adopting 
the  policy  with  respect  to  an  any 
particular  service. 

2.  Burden.  We  believe  the  burden 
associated  with  this  requirement  will 
affect  no  more  than  3  MCOs  or  PIHPs 
annually  since  it  applies  only  to  the 


services  they  discontinue  providing  on 
moral  or  religious  groimds  during  the 
contract  period.  We  estimate  that  it 
takes  4  hours  to  devise  a  notice  and  5 
minutes  to  mail,  affecting  52,000 
enrollees,  for  a  total  burden  of  4,345 
hours.  [12  hours  +  (52.000  x  V2)]  The 
bvuden  for  notification  of  prospective 
enrollees  of  the  services  not  covered  by 
the  MCO.  PIHP.  or  PAHP  on  these 
grounds  is  included  in  the  overall 
biu-den  arising  fi'om  the  Information 
Requirements  in  §438.10. 

H.  Section  438.202    State 
Responsibilities 

1.  Requirement.  Each  State 
contracting  with  an  MCO  or  PIHP  must 
have  a  written  strategy  for  assessing  and 
improving  the  quality  of  managed  care 
services  offered  by  the  MCO  or  PIHP. 
make  it  available  for  public  comment 
before  adopting  it  in  final,  and  conduct 
periodic  reviews  to  evaluate  the 
effectiveness  of  the  strategy.  We  expect 
States  will  conduct  these  periodic 
reviews  every  3  years.  Each  State  must 
also  submit  to  CMS  a  copy  of  the  initial 
strategy  and  a  copy  of  the  revised 
strategy  whenever  significant  changes 
are  made.  In  addition.  States  are 
required  to  submit  to  CMS  regular 
reports  on  the  implementation  and 
effectiveness  of  the  strategy,  consistent 
with  the  State's  own  periodic  review  of 
its  strategy's  effectiveness. 

2.  Burden.  The  biuden  associated 
with  this  section  is  limited  to  those 
States  offering  managed  care  through 
MCOs  or  PIHPs  (41)  and  includes  the 
time  associated  with  developing  the 
proposed  strategy,  publicizing  the 
proposed  strategy,  incorporating  public 
comments,  submitting  an  initial  copy  of 
the  strategy  to  CMS  prior  to  its 
implementation  and  whenever 
significant  changes  are  made,  and 
submitting  regular  reports  on  the 
implementation  and  effectiveness  of  the 
strategy.  We  estimate  that  it  will  take  40 
hours  per  State  to  develop  the  proposed 
strategy  for  a  total  burden  of  1,640 
hours.  We  estimate  that  publicizing  the 
proposed  strategy  will  t^e  2  hovu-s  per 
State  for  a  total  burden  of  82  hours.  We 
estimate  that  incorporating  public 
comments  for  the  final  strategy  will  take 
another  40  hours  per  State  for  a  total 
burden  of  1640  hoiu-s.  We  estimate  it 
will  take  1  hour  per  State  to  submit  an 
initial  copy  of  the  strategy  to  CMS  prior 
to  implementation  and  whenever 
significant  changes  are  made  for  a  total 
of  41  hours.  We  estimate  it  v\all  take  40 
hoiu-s  per  State  to  create  and  submit  a 
report  on  the  implementation  and 
effectiveness  of  Uie  strategy  and  that 
these  reports  will  be  submitted  at 
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approximately  every  3  years  for  a  total 
annual  burden  of  546  hours. 

/.  Section  438.204    Elements  of  State 
Quality  Strategies: 

1.  Requirement.  In  the  final  rule  we 
Require  at  §  438.204(b)(2)  that  a  State 
identify  the  race,  ethnicity,  and  primary 
language  spoken  by  each  MCO  and  PUff 
eruoUee  and  report  this  information  to 
each  MCO  and  PIHP  in  which  each 
beneficiary  enrolls  at  the  time  of  their 
enrollment. 

j  I  2.  Burden.  We  believe  that  most  States 
'currently  track  race  and  ethnicity  data 
in  their  eligibility  systems.  If  States  do 
not,  minor  changes  in  their  software 
will  be  needed.  With  respect  to  primary 
language  of  enrollees,  there  will  likely 
be  additional  programming  needed  for 
all  States.  We  estimate  that  this  would 
require  4  hours  of  programming  for  each 
of  the  41  jurisdictions  for  a  total  of  164 
hours. 

/.  Section  438.207    Assurances  of 
Adequate  Capacity  and  Services 

1.  Requirement.  Section  438.207(b) 
requires  that  each  MCO,  PIHP,  and 
PAHP  (where  applicable)  submit 
documentation  to  the  State,  in  a  format 
specified  by  the  State,  to  demonstrate 
that  it  has  the  capacity  to  demonstrate 
that  it  complies  with  specified 
requirements  and  that  it  has  the 
capacity  to  serve  the  expected 
enrollment  in  its  service  area  in 
accordance  with  the  State's  standards 
for  access  to  care  and  meets  specified 
requirements. 

Section  438.207(c)  requires  that  this  , 
documentation  be  submitted  to  the  State 
at  the  time  the  MCO,  PIHP,  or  PAHP 
enters  into  a  contract  with  the  State  and 
at  any  time  there  has  been  a  significant 
change  (as  defined  both  by  the  State  and 
this  regulation)  in  the  MCO's,  PIHP's,  or 
PAHPs  operations  that  would  affect 
adequate  capacity  and  services. 

Section  438.207(d)  requires  the  State, 
after  reviewing  the  MCO's,  PIHP's,  or 
PAHP's  documentation,  to  certify  to 
CMS  that  the  MCO,  PIHP,  or  PAHP  has 
complied  with  the  State's  requirements 
for  availability  of  services,  as  set  forth 
at  §438.206. 

2.  Burden.  We  believe  that  MCOs, 
PIHPs,  and  PAHPs  already  collect  and 
provide  this  information  to  State 
agencies  as  part  of  their  customary  and 
usual  business  practices  and  that  the 
only  additional  burden  on  MCOs, 
PIHPs,  and  PAHPs  is  the  length  of  time 
required  for  these  entities  to  compile 
this  information  in  the  format  specified 
by  the  State  agency,  and  the  length  of 
time  to  mail  the  information  to  the  State 
and  to  CMS.  We  estimate  that  it  will 
take  each  MCO,  PIHP.  and  PAHP 


approximately  20  hours  to  compile  the 
information  necessary  to  meet  this 
requirement,  for  a  total  of  20  hours 
multiplied  by  486  MCOs.  PIHPs.  and 
PAHPs  with  networks,  or  approximately 
9,720  hours.  In  addition,  we  estimate 
that  it  will  take  MCOs,  PIHPs,  and 
PAHPs  approximately  5  minutes  each  to 
mail  the  materials  associated  with  this 
burden  to  the  State  for  an  annual  burden 
of  approximately  5  minutes  multiplied 
by  486  of  these  entities,  or 
approximately  4  hoiu-s. 

We  estimate  that  obtauning 
information  on:  (1)  The  numbers  and 
types  of  persons  with  special  health  care 
needs  that  could  be  anticipated  to  enroll 
in  the  MCO  or  PIHP;  (2)  the  types  of 
experienced  providers  they  would 
require;  (3)  the  experience  of  the 
existing  providers  in  the  MCO's  or 
PIHPs  network;  and  (4)  the  numbers  and 
types  of  additional  experienced 
providers  needed,  would  require  an 
estimated  40  hours  of  work  for  each  of 
the  462  MCOs,  PIHP,.and  PAHP  for  a 
total  estimated  burden"  of  18,480  hours. 

K.  Section  438.208    Coordination  and 
Continuity  of  Care 

1.  Requirement.  Under  paragraph 
(b)(3)  of  this  section  requires  MCOs, 
PIHPs,  and  PAHPs  to  share  with  other 
MCOs,  PIHPs,  and  PAHPs  serving  the 
enrollee  the  results  of  its  identification 
and  assessment  of  any  enrollee  with 
special  health  care  needs  so  that  those 
activities  need  not  be  duplicated. 

2.  Burden.  The  burden  associated, 
with  this  information  collection 
requirement  is  the  time  it  will  take  to 
disclose  information  on  enrollees.  We 
estimated  that  it  will  be  necessary  to 
disclose  information  on  619,709 
enrollees  and  take  it  will  take  45 
minutes  for  each  one,  for  an  annual  total 
of  464,782  hours. 

L.  Section  438.210    Coverage  and 
Authorization  of  Services 

1.  Requirement.  Under  paragraph  (b) 
of  this  section,  for  the  processing  of 
requests  for  initial  and  continuing 
authorizations  of  services,  each  contract 
must  require  that  the  MCO,  PIHP,  or 
PAHP  and  its  subcontractors  have  in 
place  written  policies  and  procedures. 

2.  Burden.  'The  burden  associated 
with  this  requirement  is  the  time 
required  to  develop  the  policies  and 
procedures.  We  do  not  believe  that  this 
requirement  will  increase  an  entity's 
burden  as  it  part  of  usual  and  customary 
business  practices. 

1.  Requirement.  Under  paragraph  (c) 
of  this  section,  each  contract  must 
provide  for  the  MCO,  PIHP,  or  PAHP  to 
notify  the  requesting  provider,  and  give 
the  enrollee  written  notice  of  any 


decision  by  the  MCO,  PIHP,  or  PAHP  to 
deny  a  service  authorization  request,  or 
to  authorize  a  service  in  an  amount, 
duration,  or  scope  that  is  less  than 
requested. 

2.  Burden.  The  burden  associated 
with  this  requirement  will  be  the  time 
required  to  notify  the  requesting 
provider  and  the  enrollee.  We  believe 
that  there  will  be  approximately  100 
notifications  under  this  provision  and 
that  it  will  take  60  minutes  to  complete 
the  notification  (including  writing  it) 
per  MCO  or  PIHP.  There  are 
approximately  339  MCOs  and  123 
PWPs  for  a  total  of  462  for  a  total  of 
46,200. 

M.  Section  438.214    Provider  Selection 

1 .  Requirement.  Under  this  section, 
each  State  must  ensure,  through  its 
contracts,  that  each  MCO,  PIHP,  or 
PAHP  implements  written  policies  and 
procedures  for  selection  and  retention  of 
providers. 

2.  Burden.  The  burden  associated 
with  this  requirement  is  the  usual  and 
customary  recordkeeping  collection 
associated  with  maintaining 
documentation. 

N.  Section  438.230    Subcontractual 
Relationships  and  Delegation 

1.  Requirement.  Under  paragraph  (b), 
there  must  be  a  written  agreement  that 
specifies  the  activities  and  report 
responsibilities  delegated  to  the 
subcontractor  and  provides  for  revoking 
delegation  or  imposing  other  sanctions 
if  the  subcontractor's  performance  is 
inadequate. 

2.  Burden.  The  burden  associated 
with  this  requirement  is  the  time 
required  to  write  the  agreement  and  the 
time  required  to  maintain 
documentation  of  the  agreement.  We 
believe  that  these  activities  and  usual 
and  customary  business  practices  and 
do  not  affect  the  entities'  burden. 

O.  Section  438.236    Practice  Guidelines 

1.  Requirement.  Under  paragraph  (c) 
of  this  section,  each  MCO,  PIHP,  and 
PHAP  must  disseminate  guidelines  to 
its  affected  providers  and,  upon  request, 
to  enrollees  and  potential  enrollees. 

2.  Burden.  The  burden  associated 
with  this  requirement  is  the  time 
required  to  disseminate  the  guidelines. 
We  believe  that  these  will  be  rare 
requests  and  will  occur  infrequently. 

P.  Section  438.240    Quality  Assessment 
and  Performance  Improvement 
Program;  Performance  Improvement 
Projects 

1.  Requirement.  Section  438.240(c) 
states  that  each  MCO  and  PIHP  must 
annually  measure  its  performance  using 
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standard  measures  required  by  the  State 
and  report  its  performance  to  the  State. 
In  addition  to  using  and  reporting  on 
measures  of  its  performance, 
§  438.240(d)(1)  requires  States  to  ensure 
that  each  MCO  and  PIHP  have  an 
ongoing  program  of  performance 
improvement  projects.  In  §  438.240(d)(2) 
each  MCO  and  PIHP  is  required  to 
report  the  status  and  results  of  each 
such  project  to  the  State  as  requested. 

2.  Burden.  This  regulation  requires 
States  to  require  each  MCO  and  PIHP  to 
have  an  ongoing  program  of 
performance  improvement.  Based  on 
discussions  with  the  17  States  with  t^e 
largest  Medicaid  managed  care 
enrollments,  all  17  States  are  already 
doing  so.  Because  the  use  of 
performance  measures  in  managed  care 
has  become  commonplace  in 
commercial,  Medicare,  and  Medicaid 
managed  care,  we  do  not  believe  that 
this  regulatory  provision  imposes  any 
new  burden  on  MCOs,  PIHPs,  or  States. 

With  respect  to  the  requirements  for 
ongoing  performance  improvement 
projects  in  §438.240(d>,  we  expect  that, 
in  any  given  year,  each  MCO  and  PIHP 
will  complete  two  projects,  and  will 
have  foiu  others  underway.  We  further 
expect  that  States  will  request  the  status 
and  results  of  each  MCO's  and  PIHP's 
projects  annually.  Accordingly,  we 
estimate  that  it  will  take  each  MCO  and 
PIHP  5  hours  to  prepare  its  report  for 
each  project,  for  an  annual  total  burden 
of  30  hours  per  MCO  and  PIHP.  In 
aggregate,  this  biuden  equates  to  30 
hours  multiplied  by  an  estimated  462 
MCOs  and  PIHPs,  or  approximately 
13,860  hours. 

Q.  Section  438.242    Health  Information 

Systems 

1.  Requirement.  Section  438.242(b)(1) 
requires  the  State  to  require  each  MCO 
and  PIHP  to  collect  data  on  enrollee  and 
provider  characteristics  as  specified  by 
the  State,  and  on  services  furnished  to 
enrollees,  through  an  encounter  data 
system  or  other  such  methods  as  may  be 
specified  by  the  State.  Paragraph  (3) 
requires  that  the  data  be  made  available 
to  the  State  and,  upon  request,  to  CMS. 

2.  Burden.  The  above  information 
collection  requirement  is  subject  to  the 
PRA.  However,  we  believe  that  the 
burden  associated  with  these 
information  collection  requirements  is 
exempt  from  the  Act  in  accordance  with 
5  CFR  1320.3(b)(2)  because  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  these  requirements 
would  be  incurred  by  persons  in  the 
normal  course  of  their  activities. 


R.  Section  438.402    General 
Requirements 

1.  Requirement.  In  siunmary, 

§  438.402  requires  each  MCO  and  PIHP 
to  have  a  grievance  system,  sets  out 
general  requirements  for  the  system,  and 
establishes  filing  requirements.  It 
provides  that  grievances  and  appeals 
may  be  filed  either  orally  or  in  writing, 
but  that  oral  appeals  (except  those  with 
respect  to  expedited  service 
authorization  decisions)  must  be 
followed  by  a  written  request. 

2.  Burden.  We  estimate  that  it  will 
take  approximately  5.5  hours  for  each 
MCO  and  PIHP  to  conform  their  existing 
general  grievance  system  requirements 
to  those  in  the  regulation.  It  will  take 
approximately  2.5  hours  to  create  or 
change  the  filing  requirements, 
including  developing  or  revising 
templates  for  a  notice  of  action  and  a 
notice  of  disposition  or  resolution.  The 
total  bvu-den  for  462  MCOs  and  PIHPs  is 
3,696  hours. 

We  estimate  that  approximately  1 
percent  of  23.7  million  MCO  and  PIHP 
enrollees  (237,000)  annually  will  file  a 
grievance  with  their  MCO  or  PIHP  and 
that  approximately  .5  percent  (118,000) 
annually  will  file  an  appeal.  For  these 
cases,  we  estimate  that  the  burden  on 
the  enrollee  filing  a  grievance  or  appeal 
is  approximately  20  minutes  per  case. 
The  total  annual  burden  on  enrollees  is 
118,500  hours. 

S.  Section  438.404    Notice  of  Action 

1.  Requirement.  In  sununary, 
§438.404  states  that  if  an  MCO  or  PIHP 
intends  to  deny,  limit,  reduce,  or 
terminate  a  service;  deny  payment;  deny 
the  request  of  an  enrollee  in  a  rural  area 
with  one  MCO  or  PIHP  to  go  out  of 
network  to  obtain  a  service;  or  fails  to 
furnish,  arremge,  provide,  or  pay  for  a 
service  in  a  timely  manner,  the  MCO  or 
PIHP  must  give  the  enrollee  timely 
written  notice  and  sets  forth  the  " 
requirements  of  that  notice. 

2.  Burden.  We  estimate  that  the 
burden  associated  with  this  requirement 
is  the  length  of  time  it  would  take  an 
MCO  or  PIHP  to  provide  written  notice 
of  an  intended  action.  We  estimate  that 
it  will  take  MCOs  and  PIHP  30  seconds 
per  action  to  make  this  notification.  We 
estimate  that  approximately  5  percent 
(1,185,000)  of  the  approximately  23.7 
million  MCO  and  PIHP  enrollees  will 
receive  one  notice  of  intended  action 
per  year  from  their  MCO  or  PIHP  for  a 
total  burden  of  approximately  9,875 
hours. 

T.  Section  438.406    Handling  of 
Grievances  and  Appeals 

1.  Requirement.  In  summary, 
§  438.406  states  that  each  MCO  and 


PIHP  must  acknowledge  receipt  of  each 
grievance  and  appeal. 

2.  Biu-den.  The  above  information 
collection  requirement  is  not  subject  to 
the  PRA.  It  is  exempt  under  5  CFR 
1320.4(a)  because  it  occurs  as  part  of  an 
administrative  action. 

U.  Section  438.408    Resolution  and 
Notification:  Grievances  and  Appeals 

1.  Requirement.  In  summary, 

§  438.408  states  that  for  grievances  filed 
in  writing  or  related  to  quality  of  care, 
the  MCO  or  PIHP  must  notify  the 
enrollee  in  writing  of  its  decision  within 
specified  timeframes.  The  notice  must 
also  specify  that  the  enrollee  has  the 
right  to  seek  further  review  by  the  State 
and  how  to  seek  it.  All  decisions  on 
appeals  must  be  sent  to  the  enrollee  in 
writing  within  specified  timeframes  and 
for  notice  of  expedited  resolution,  the 
MCO  or  PIHP  must  also  provide  oral 
notice.  The  decision  notice  must 
include  the  MCO  or  PIHP  contact  for  the 
appeal  and  the  results  of  the  process 
and  the  date  it  was  completed.  For  an 
oral  grievance  that  does  not  relate  to 
quality  of  care,  the  MCO  or  PIHP  may 
provide  oral  notice  unless  the  enrollee 
request  that  it  be  written. 

2.  Burden.  The  above  information 
collection  requirements  are  not  subject 
to  the  PRA.  They  are  exempt  under  5 
CFR  1320.4(a)  because  they  occiu  as 
part  of  an  administrative  action. 

V.  Section  438.410    Expedited 
Resolution  of  Appeals 

1.  Requirement.  Paragraph  (c).  Action 
following  denial  of  a  request  for 
expedited  resolution,  requires  each 
MCO  and  PIHP  to  provide  written 
notice  to  an  enrollee  whose  request  for 
expedited  resolution  is  denied. 

2.  Burden.  The  above  information 
collection  requirement  is  not  subject  to 
the  PRA.  It  is  exempt  under  5  CFR 
1320.4(a)  because  it  occurs  as  part  of  an 
administrative  action. 

W.  Section  438.414    Information  About 
the  Grievance  System  to  Providers  and 
Subcontractors 

1 .  Requirement.  Under  this  section, 
the  MCO  or  PIHP  must  provide  the 
information  specified  at  §438.10(g)(i) 
about  the  grievance  system  to  all 
providers  and  subcontractors  at  the  time 
they  enter  into  a  contract. 

2.  Burden.  The  burden  associated 
with  this  requirement  is  the  time 
required  to  include  the  necessary 
language  in  the  contract.  We  believe  that 
this  is  usual  and  customary  business 
practice  and  does  not  add  any  burden. 
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X.  Section  438.416    Record  Keeping 
and  Reporting  Requirements 

1.  Requirement.  This  section  requires 
the  State  to  require  MCOs  and  PIHPs  to 
maintain  records  of  grievances  and 
appeals. 

2.  Burden.  We  estimate  that 
approximately  95,000  (.5  percent)  of  the 
approximately  19  million  MCO  and 
PIHP  eiu'oUees  will  file  a  grievance  or 
appeal  with  their  MCO  or  PIHP  (205  per 
MCO  or  PIHP).  The  recording  and 
tracking  biu-den  associated  with  each 
grievance  is  estimated  to  be  1  minute 
per  request  (3.4  hours  per  MCO  or 
PIHP),  for  a  total  burden  of  1,583  hours 
(1  minute  multiplied  by  an  estimated 
95,000  enrollees  who  would  file  a 
grievance  or  appeal). 

Y.  Section  438.604    Data  That  Must  Be 
Certified 

al.  Requirement.  The  data  that  must  be 
rtified  include,  but  are  not  limited  to, 
enrollment  information,  encounter  data, 
and  other  information  required  by  the 
State  and  contained  in  contracts, 
proposals,  and  related  documents. 

2.  Burden.  While  the  requirement  for 
MCOs  and  PIHPs  is  to  certify  all 
documents  required  by  the  State,  the 
burden  associated  with  these 
requirements  is  captured  dvuing  the 
submission  of  such  information. 
Therefore,  we  are  assigning  1  token  hour 
of  burden  for  this  requirement 

Z.  Section  438.608    Program  Integrity 
Requirements. 

1.  Requirement.  Under  this  section, 
the  MCO  or  PIHP  must  have 
administrative  and  management 
arrangements  or  procedures  that  are 
designed  to  guard  against  fraud  and 
abuse.  The  arrangements  or  procedures 
must  include  written  policies, 
procediues,  and  standards  of  conduct 
that  articulate  the  organization's 
commitment  to  comply  with  all 
applicable  Federal  and  State  standards 
and  the  designation  of  a  compliance 
officer  and  a  compliance  committee  that 
are  accountable  to  senior  management. 

2.  Burden.  The  burden  associated 
with  this  requirement  is  the  time 
required  to  file  a  copy  of  the  written 
procediu-es.  We  believe  that  this  is  a 
normal  business  practice  and  does  not 
add  any  burden. 

AA .  Section  438. 71 0    Due  Process: 
Notice  of  Sanction  and  Pre-Termination 
Hearing 

Section  438.710(a)    Due  Process:  Notice 
of  Sanction  and  Pre-Termination 
Hearing 

1.  Requirement.  Section  438.710(a) 
states  that  before  imposing  any  of  the 


sanctions  specified  in  this  subpart,  the 
State  must  give  the  affected  MCO  or 
PCCM  written  notice  that  explains  the 
basis  and  nature  of  the  sanction. 

2.  Burden.  The  above  information 
collection  requirement  is  not  subject  to 
the  PRA.  It  is  exempt  under  5  CFR 
1320.4(a)  because  it  occurs  as  part  of  an 
administrative  action. 

Section  438.710(b)(2)    Due  Process: 
Notice  of  Sanction  and  Pre-Termination 
Hearing 

1.  Requirement.  Section  438.710(b)(2) 
states  that  before  terminating  an  MCO's 
or  PCCM's  contract,  the  State  must: 

(i)  Give  the  MCO  or  PCCM  vmtten 
notice  of  its  intent  to  terminate,  the 
reason  for  termination,  the  time  and 
place  of  the  hearing; 

(ii)  After  the  hearing,  give  the  entity 
written  notice  of  the  decision  affirming 
or  reversing  the  proposed  termination  of 
the  contract  and,  for  an  affirming 
decision,  the  effective  date  of 
termination;  and 

*    (iii)  For  an  affirming  decision,  give 
enrollees  of  the  MCO  or  PCCM  notice  of 
the  termination  and  information, 
consistent  with  §438.10,  on  their 
options  for  receiving  Medicaid  services 
following  the  effective  date  of 
termination. 

2.  Burden.  The  above  information 
collection  requirement  is  not  subject  to 
the  PRA.  It  is  exempt  imder  5  CFR 
1320.4(a)  because  it  occiu°s  as  part  of  an 
administrative  action. 

BE.  Section  438.722    DisenroUment 
During  Termination  Hearing  Process 

1.  Requirement.  Section  438.722(a) 
states  that  after  a  State  has  notified  an 
MCO  or  PCCM  of  its  intention  to 
terminate  the  MCO's  or  PCCM's 
contract,  the  State  may  give  the  MCO's 
or  PCCM's  enrollees  written  notice  of 
the  State's  intent  to  terminate  the  MCO's 
or  PCCM's  contract. 

2.  Burden.  States  already  have  the 
authority  to  terminate  MCO  or  PCCM 
contracts  according  to  State  law  and 
have  been  providing  written  notice  to 
the  MCOs  or  PCCMs.  States  are  now 
given,  at  their  discretion,  the  option  of 
notifying  the  MCO's  or  PCCM's 
enrollees  of  the  State's  intent  to 
terminate  the  MCO's  or  PCCM's 
contract.  While  it  is  not  possible  to 
gather  an  exact  figure,  we  estimate  that 
12  States  may  terminate  1  contract  per 
year.  We  estimate  that  it  will  take  States 
1  hour  to  prepare  the  notice  to  enrollees, 
for  a  total  burden  of  12  hours.  In 
addition,  we  estimate  that  it  will  take 
States  approximately  5  minutes  per 
beneficiary  to  notify  them  of  the 
termination,  equating  to  a  burden  of  5 
minutes  multiplied  by  12  States 


multiplied  by  46,194  beneficiaries  per 
MCO  or  PCCM,  for  a  burden  of 
approximately  46,194  hours.  The  total 
burden  of  preparing  the  notice  and 
notifying  eiuoUeeSwis  46,206. 

CC.  Section  438.724    Notice  to  CMS 

1.  Requirement.  Section  438.724 
requires  that  the  State  give  the  CMS 
Regional  Office  written  notice  whenever 
it  imposes  or  lifts  a  sanction.  The  notice 
must  specify  the  affected  MCO,  the  kind 
of  sanction,  and  the  reason  for  the 
State's  decision  to  impose  or  lift  a 
sanction. 

2.  Burden.  We  anticipate  that  no  more 
than  36  States  would  impose  or  lift  a 
sanction  each  year  and  that  it  would 
take  each  one  30  minutes  to  give  the 
regional  office  notice.  Thus  the  annual 
burden  would  be  18  hours. 

DD.  Section  438.730    Sanction  by  CMS: 
Special  Rules  for  MCOs  With  Risk 
Contracts 

1.  Requirement.  Section  438.730(b), 
Notice  of  Sanction,  requires  that  if  CMS 
accepts  a  State  agency's 
recommendation  for  a  sanction,  the 
State  agency  gives  the  MCO  written 
notice  of  the  proposed  sanction. 

Paragraph  (c)  of  this  section.  Informal 
reconsideration,  requires  that  if  the 
MCO  submits  a  timely  response  to  the 
notice  of  sanction,  the  State  agency 
gives  the  MCO  a  concise  written 
decision  setting  forth  the  factual  and 
legal  basis  for  the  decision.  In  addition, 
if  CMS  reverses  the  State's  decision,  the 
State  sends  a  copy  to  the  MCO. 

2.  Burden.  These  requirements  are 
exempt  under  5  CFR  1320.4(a)  because 
they  occur  as  part  of  administrative 
actions. 

EE.  Section  438.810    Expenditures  for 
Enrollment  Broker  Services 

1.  Requirement.  Section  .438.810(c) 
requires  that  a  State  contracting  with  an 
enrollment  broker  must  submit  the 
contract  or  memorandum  of  agreement 
(MOA)  for  services  performed  by  the 
broker  to  CMS  for  review  and  approval. 

2.  Biuden.  The  burden  associated 
with  this  requirement  is  the  length  of 
time  for  a  State  to  mail  each  contract  to 
CMS  for  review.  We  estimated  that  the 
burden  associated  with  this  requirement 
is  5  minutes  per  enrollment  broker 
contract,  for  a  total  annual  burden  of 
approximately  3  hours  per  year  (5 
minutes  multiplied  by  an  estimated  35 
enrollment  broker  contracts  in  the  States 
using  brokers). 

We  have  submitted  a  copy  of  this  final 
rule  to  0MB  for  its  review  of  the 
information  collection  requirements 
described  above  in  §§  438.6,  438.8, 
438.10,  438.12,  438.50.  438.56.  438.102. 
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438.202,  438.204,  438.207,  438.208, 
438.210,  438.214.  438.230,  438.236, 
438.240,  438.242,  438.402,  438.404, 
438.406,  438.408,  438.410,  438.414, 
438.416,  438.608,  438.710,  438.722, 
438.724,  438.730,  and  438.804.  These 
requirements  are  not  effective  until  they 
have  been  approved  by  OMB. 

If  you  comment  on  these  information 
collection  requirements,  please  mail 
copies  directly  to  the  following: 
Centers  for  Medicare  &  Medicaid 
Services.  Office  of  Information 
Services,  DCES,  SSG,  Attn:  Julie 
Brown,  CMS-2104-F,  Room  N2-14- 
26,  7500  Seciirity  Boulevard, 
Baltimore,  MD  21244-1850; 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Brenda  Aguilar,  Desk 
Officer. 

V.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19, 1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Seciuity 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.L.  104-4).  and 
Executive  Order  13132.  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year.)  We 
project  the  cost  of  this  rule  to  be 
between  $221  and  $295  million 
annually.  The  burden  of  these  costs  will 
be  shared  between  States,  MCOs,  PIHPs, 
PAHPs,  PCCMs,  and  the  Federal 
government.  It  should  be  noted  that  a 
large  portion  of-these  costs  will  be  bom 
by  the  Federal  government  through  its 
matching  payments  to  States  for 
Medicaid  expenditures. 

This  rule  will  implement  new 
requirements  for  Medicaid  managed 
care  programs  which  have  not  been 
previously  implemented  through  either 
the  previous  Part  434  of  the  CFR  or  the 
State  Medicaid  Director  Letters  listed  in 
section  I.A.  of  the  Preamble,  or  self- 
implemented  through  the  BBA.  The  new 
provisions  implemented  under  this  rule 


are  requirements  governing  :  (1) 
Payments  under  risk  contracts;  (2) 
PIHPs  and  PAHPs;  (3)  information  that 
must  be  provided  to  beneficiaries; 
quality  assessment  and  performance 
improvement  for  managed  care 
programs;  and  (4)  grievances  and 
appeals. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  We  have  provided  an  analysis 
of  alternatives  to  these  rules  in  section 
V.C.  of  the  Preamble. 

This  final  rule  primarily  impacts 
beneficiaries,  State  agencies,  enrollment 
brokers,  MCOs,  PIHPs,  PAHPs,  and 
PCCMs.  Small  entities  include  small 
businesses  in  the  health  care  sector  that 
are  HMO  medical  centers  or  health 
practitioners  as  prepaid  health  plans 
with  receipts  of  less  than  $8.5  million, 
nonprofit  organizations,  and  other 
entities.  (See  65  FR  69432).  For 
purposes  of  the  RFA,  individuals  and 
State  governments  are  not  included  in 
this  definition.  In  the  proposed  rule  we 
invited  comments  on  alternatives  to 
provisions  of  the  proposed  rule  that 
would  reduce  burden  on  small  entities. 
We  did  not  receive  any  comments  in 
response  to  this  invitation. 

As  of  June  2000,  there  were  339 
MCOs,  123  PIHPs,  34  PAHPs,  and  37 
PCCM  systems.  We  believe  that  only  a 
few  of  these  entities  qualify  as  small 
entities.  Specifically,  we  believe  that  16 
MCOs,  14  PIHPs,  11  PAHPs,  and  most 
managed  care  entities  in  the  37  PCCM 
systems  are  likely  to  be  small  entities. 
We  estimate  that  there  are  4.8  million 
beneficiaries  enrolled  in  these  small 
entities.  We  believe  that  the  remaining 
MCOs.  PIHPs,  and  PAHPs  have  annual 
receipts  from  Medicaid  contracts  and 
other  business  interests  in  excess  of  $8.5 
million. 

The  primary  impact  on  small  entities 
will  be  through  the  requirements  placed 
on  PIHPs  and  PAHPs  by  §  438.8.  Under 
this  rule,  PIHPs  will  be  subject  to  nearly 
all  of  the  requirements  for  MCOs. 
including  the  requirements  for  quality 
assessment  and  improvement  and 
grievances  and  appeals.  PAHPs  are  not 
subject  to  the  grievance  and  appeals 
requirements,  but  will  be  subject  to 
quality  requirements  like  network 
adequacy  and  coverage  and 
authorization  of  services  where  it  is 
determined  to  be  applicable.  The  impact 
on  these  entities  from  these  provisions 
is  discussed  later  in  this  section. 
However,  we  are  identifying  additional 
burden  on  the  14  PIHPs  and  11  PAHPs, 
which  we  project  to  be  small  entities  of 
2.000  hours  from  the  requirement  for 
advance  directives  and  900  hours  on 
information  on  solvency  requirements, 
for  a  total  burden  of  2,900  hours.  Using 


the  mean  hourly  wage  the  average  wage 
for  the  health  care  service  sector  of 
$16.34  (Bureau  of  Labor  Statistics, 
March  2001),  this  will  result  in  a  total 
cost  to  these  small  entities  of  $47,386. 

The  most  significant  burden  relates  to 
providing  information  to  enroUees. 
Specifically,  MCOs,  PIHPs,  PAHPs,  and 
PCCMs  are  required  to  make  written 
materials  available  in  languages  that  are 
prevalent  in  its  service  area  (as 
determined  by  the  State)  and  provide 
oral  interpretation  services  when 
needed.  The  final  rule  requires  MCOs, 
PIHPs.  PAHPs.  and  PCCMs  to  make  oral 
interpretation  services  available  to  each 
potential  enrollee  or  enroUee  requesting 
them.  This  requirement  is  actually 
derived  from  the  provisions  of  Title  VI 
of  the  Civil  Rights  Act  of  1964  and 
Executive  Order  13166,  and  not  created 
by  this  rule.  We  estimate  that  less  than 
1%  of  the  enroUees  of  these  entities  (or 
48,000  individuals)  will  require  this 
service  an  average  of  2  times  per  year. 
Using  the  baseline  commercial  language 
line  charges  of  $2.20  per  minute  with  a 
one  hour  minimum,  we  estimate  the 
cost  of  providing  oral  interpretation 
services  to  be  $12.7  million  annually. 
We  believe  that  this  estimate  may 
overstate  the  impact  of  this  requirement, 
because:  (1)  Many  providers  are 
bilingual  or  have  staff  that  are  bilingual 
(particularly  in  areas  with  relatively  a 
large  percentage  of  non-English 
speaking  individuals);  (2)  there  are  less 
costly  alternatives  than  the  example  we 
have  used  to  provide  oral  interpretation; 
(3)  many  enroUees  in  need  of  oral 
interpretation  will  prefer  to  use  a  fiiend 
or  relative;  and  (4)  these  specific  costs 
should  be  mitigated  by  the  costs  of 
complying  with  current  civil  rights 
requirements  to  provide  translation 
services. 

We  do  not  believe  that  there  is 
significant  burden  as  a  result  of  the 
remainder  of  this  section.  PCCMs  or 
PAHPs  do  not  normaUy  provide  much 
written  material  directly  to  enroUees 
since,  in  the  final  rule,  we  place  the 
responsibility  on  States,  rather  than 
PCCMs  and  PAHPs.  We  believe  that 
States  will  usually  prepare  this 
information  so  that  the  only  burden  on 
PCCMs  and  PAHPs  will  be  to  distribute 
the  information  when  it  is  requested  by 
an  enroUee.  For  the  small  entities  who 
must  perform  this  function  themselves, 
including  those  MCOs  and  PIHPs 
identified  as  such  we  have  projected  a 
burden  of  36,000  hours  for  compliance 
with  the  requirements  in  the 
information  section.  This  results  in  an 
additional  burden  of  $588,240. 

The  final  rule  also  imposes 
requirements  for  quality  assessment  and 
improvement  in  subpart  D  on  all  MCOs 
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uid  PIHPs  and  those  PAHPs  designated 
Dy  the  State.  Based  on  the  estimates  in 
the  Collection  of  Information  section  of 
this  preamble,  we  project  a  burden  of 
3,800  hours  or  $62,092. 

In  addition.  Subpart  F  of  this  uile 
requires  the  16  MCOs  and  14  PIHPs  that 
are  small  entities  to  develop  and 
implement  a  grievance  system  as 
described  in  diat  section.  While  most  of 
these  entities  woiild  have  had  a  system 
in  place  already,  they  will,  at  a 
minimum,  need  to  modify  the  current 
system  to  comply  with  the  requirements 
of  this  section.  We  project  the  burden 
for  these  modifications  and  operation  of 
the  grievance  systems  by  these  entities 
to  be  a  total  of  8  hours  per  entity  for  the 
development  and  modification  of  the 
current  system  and  an  average  of  4 
hours  each  for  the  resolution  of  the 
expected  1440  grievances  and  appeals 
filed  by  the  enroUees  of  these  entities 
(based  on  the  estimates  contained  in 
section  IV  of  this  preamble  on 
Information  Collection  Requirements). 
This  results  in  a  total  burden  of  6,000 
hours  at  the  mean  hourly  wage  of 
$16.34,  for  a  total  cost  of  $98,040. 

We  do  not  believe  that  the  remaining 
impact  of  the  provisions  of  this  final 
rule  are  great  on  the  small  entities  that 
we  have  identified.  These  small  entities 
must  meet  certain  contract 
requirements,  however,  these  are 
consistent  with  the  nature  of  their 
business  in  contracting  with  the  State 
for  the  provision  of  services  to  Medicaid 
enroUees.  They,  likewise,  must  meet 
requirements  related  to  disenroUment  of 
enroUees  for  cause,  including  receipt 
and  initial  processing  of  disenroUment 
requests  if  the  State  delegates  this 
function  to  the  entity.  However,  all 
enroUees  have  an  annual  opportunity  to 
disenroU,  and  historically  the  number  of 
disenroUment  requests  for  cause  are 
small.  In  addition,  these  entities  must 
submit  marketing  material  to  the  State 
for  review  and  approval,  and  those 
MCOs,  PIHPs,  and  PAHPs  which  are  at 
risk  for  emergency  services  must  cover 
and  pay  for  emergency  services  based 
on  the  prudent  layperson  standard. 
However,  the  provisions  governing 
marketing  materials  and  emergency 
services  have  already  been  implemented 
through  State  Medicaid  Director  Letters. 

We  have  clarified  that  PAHP  enroUees 
have  the  right  to  a  State  fair  hearing 
under  subpart  E  of  part  431,  although 
this  is  not  a  new  requirement. 
Additionally,  PAHPs  may  not 
discriminate  against  providers  seeking 
to  participate  in  the  plan.  This 
requirement  imposes  no  burden  as  it 
would  reflect  their  usual  and  customary 
lusiness  operations. 


In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  rule  that  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 

We  do  not  anticipate  that  the 
provisions  in  this  final  rule  will  have  a 
substantial  economic  impact  on  most 
hospitals,  including  small  rural 
hospitals.  The  BBA  provisions  include 
some  new  requirements  on  States, 
MCOs,  and  PIHPs,  but  no  new  direct 
requirements  on  individual  hospitals. 
However,  the  prudent  layperson 
standard  for  emergency  services  should 
benefit  these  hospitals  by  providing  a 
uniform  standard  on  which  to 
determine  the  potential  for  coverage  of 
these  services  across  all  MCOs.  The 
impact  on  individual  hospitals  will  vary 
according  to  each  hospital's  current  and 
future  contractual  relationships  with 
MCOs  and  PIHPs,  but  any  additional 
biuden  on  small  rural  hospitals  should 
be  negligible. 

We  have  determined  that  we  are  not 
preparing  analysis  for  either  the  RFA  or 
section  1 102(b)  of  the  Act  because  we, 
have  determined,  and  we  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
nimiber  of  small  niral  hospitals  in 
comparison  to  total  revenues  of  these 
entities. 

B.  Anticipated  Effects 

This  final  rule  implements  the 
Medicaid  provisions  as  directed  by  the 
BBA.  The  primary  objectives  of  these 
provisions  are  to  provide  greater 
beneficiary  protections  and  quality 
assurance  standards  and  to  allow  for 
greater  flexibility  for  State  agencies  to 
participate  in  Medicaid  managed  care 
programs.  The  final  rule  addresses 
pertinent  areas  of  concern  between 
States  and  MCOs,  PIHPs,  PAHPs  and 
PCCMs. 

Specific  provisions  of  the  regulation 
include  the  following: 

•  Permitting  States  to  require  in  their 
State  plan  that  Medicaid  beneficiaries 
be  enrolled  in  managed  care.  (This 
provision  was  implemented  through  a 
State  Medicaid  Director  (SMD)  Letter 
dated  December  17, 1997,  but  this  rule 
adds  requirements  for  public 
involvement  in  the  process.) 


•  Eliminating  the  requirement  that  no 
more  than  75  percent  of  enroUees  in  an 
MCO  or  PHP  be  Medicaid  or  Medicare 
enroUees.  (This  provision  was 
implemented  through  an  SMD  Letter 
dated  January  14, 1998.) 

•  Specifying  a  grievance  and  appeal 
procedure  for  MCO  and  PIHP  enroUees. 

•  Providing  for  the  types  of 
information  that  must  be  given  to 
enroUees  and  potential  enroUees, 
including  requirements  related  to 
language  and  format. 

•  Requiring  that  MCOs,  PIHPs  and 
PAHPs  document  for  the  States  that 
they  have  adequate  capacity  to  serve 
their  enroUees  and  that  States  certify 
this  to  us. 

•  Specifying  quality  standards  for 
States,  MCOs,  and  PIHPs. 

•  Increasing  program  integrity 
protections  and  requiring  certification  of 
data  by  MCOs  and  PIHPs. 

•  Increasing  the  threshold  for  prior 
approval  of  MCO  contracts.  (This 
provision  was  implemented  through  an 
SMD  Letter  dated  January  14,  1998.) 

•  Permitting  cost  shanng  for  managed 
care  enroUees  under  the  same 
circumstances  as  permitted  in  fee-for- 
service.  (This  provision  was 
implemented  through  an  SMD  Letter 
dated  December  30, 1997.) 

•  Expanding  the  managed  care 
population  for  which  States  can  provide 
6  months  of  guaranteed  eligibility.  (This 
provision  was  implemented  through  an 
SMD  Letter  dated  March  23, 1998.) 

•  Revising  the  rules  for  setting 
capitation  rates. 

It  is  extremely  difficult  to  accurately 
quantify  the  overall  impact  of  this 
regulation  on  States,  MCOs,  PIHPs. 
PAHPs,  and  PCCMs  because  there  is 
enormous  variation  among  States  and 
these  entities  regarding  their  current 
regulatory  and  contract  requirements,  as 
well  as  organizational  structure  and 
capacity.  Any  generalization  would 
mask  important  variations  in  the  impact 
by  State  or  managed  care  program  type. 
The  Lewin  Group,  under  a  contract  with 
the  Center  for  Health  Care  Strategies, 
released  a  study  of  the  cost  impact  of 
the  earlier  proposed  regulation 
published  on  September  29,  1998  the 
Federal  Register  (63  FR  52022).  Because 
this  new  final  rule  addresses  the  same 
areas  as  the  September  29,  1998 
proposed  rule  and  includes  many 
similar  provisions,  the  Lewin  study 
remains  the  best  information  we  have 
available  on  the  potential  incremental 
impact  of  this  final  rule.  However,  the 
provisions  discussed  in  the  study  were 
more  prescriptive,  and  thus  more  costly 
to  implement,  than  the  provisions . 
contained  in  this  final  rule. 
Consequently,  we  believe  that  these 
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estimates  are  higher  than  the  actual 
costs  will  be  to  implement  these 
requirements. 

The  Lewin  study  did  not  analyze  the 
original  proposed  regulation  in  total,  but 
focused  on  four  areas  within  the  original 
proposed  regulation:  individual 
treatment  plans,  initial  health 
assessments,  quality  improvement 
programs,  and  grievance  systems/State 
fair  hearings.  These  areas  are  discussed 
in  more  detail  in  the  specific  section  of 
the  Impact  Analysis  addressing  that 
provision.  While  the  study's  focus  is 
limited  to  selected  provisions  of  the 
previous  regulation,  and  some  of  the 
details  of  the  provisions  in  this  final 
rule  differ  from  the  earlier  proposed 
rule,  nevertheless,  we  believe  that  the 
overall  cost  conclusions  are  relevant  to 
this  final  rule.  In  addition  to  examining 
the  four  regulatory  requirements,  the 
Lewin  study  cited  the  need  to  evaluate 
both  the  incremental  and  aggregate 
effects  of  the  rule;  the  affect  on  different 
managed  care  environments  (for 
example,  overall  enrollment;  the 
Medicare,  commercial,  and  Medicaid 
mix;  geographic  location);  and  differing 
regulatory  requirements  of  the  State  (for 
example.  State  patient  rights  laws, 
regulation  of  noninsiu-ance  entities). 
The  Lewin  report  also  points  out  that 
many  of  the  BBA  provisions  were 
implemented  through  previous 
guidance  to  the  States,  so  the  regulatory 
impact  only  captures  a  subset  of  the 
actusil  impact  of  the  totality  of  BBA 
requirements. 

In  summary,  according  to  the  Lewin 
Study,  States  and  their  contracting 
managed  care  plans  have  already 
implemented  many  provisions  of  the 
BBA.  While  there  are  incremental  costs 
associated  with  these  regulatory 
requirements,  they  will  vary  widely 
based  on  characteristics  of  individual 
managed  care  plans  and  States.  Finally, 
the  BBA  requirements  are  being 
implemented  in  an  increasingly 
regulatory  environment  at  the  State 
level.  Therefore.  States,  MCOs,  and 
PIHPs  will  likely  face  additional  costs 
not  related  to  these  regulatory 
requirements  absent  these  new 
regulations.  Thus,  the  incremental 
impact  of  these  requirements  on  costs  to 
be  incurred  would  be  difficult  if  not 
impossible  to  project. 

We  believe  that  the  overall  impact  of 
this  final  rule  will  be  beneficial  to 
Medicaid  beneficiaries,  MCOs,  PIHPs, 
PAHPs,  PCCMs.  States,  and  CMS.  Many 
of  the  BBA  Medicaid  managed  care 
requirements  merely  codify  the  Federal 
statute  standards  widely  in  place  in 
State  law  or  in  the  managed  care 
industry.  Some  of  the  BBA  provisions 
represent  new  requirements  for  States, 


MCOs,  PIHPs,  PAHPs,  and  PCCMs,  but 
also  provide  expanded  opportunities  for 
participation  in  Medicaid  managed  care. 

It  is  clear  that  all  State  agencies  will 
be  affected  by  this  final  Medicaid  rule 
but  in  varying  degrees.  Much  of  the 
burden  will  be  on  MCOs,  PIHPs,  PAHPs, 
and  PCCMs  contracting  with  States,  but 
this  will  also  vary  by  existing  and 
continuing  relationships  between  State 
agencies  and  MCOs,  PIHPs.  PAHPs,  and 
PCCMs.  This  regulation  is  intended  to 
provide  important  beneficiary 
protections  while  giving  States 
flexibility  and  minimizing  the 
compliance  cost  to  States,  MCOs,  PIHPs, 
PAHPs,  and  PCCMs  to  the  extent 
possible  consistent  with  the  detailed 
BBA  requirements.  We  believe  the  final 
rule  provisions  will  result  in  improved 
patient  care  outcomes  and  satisfaction 
over  the  long  term. 

Recognizing  that  a  large  number  of 
entities,  such  as  hospitals.  State 
agencies,  MCOs,  PIHPs,  PAHPs,  and 
PCCMs  will  be  affected  by  the 
implementation  of  these  statutory 
provisions,  and  a  substantial  number  of 
these  entities  may  be  required  to  make 
changes  in  their  operations,  we  have 
prepared  the  following  analysis.  This 
analysis,  in  combination  with  the  rest  of 
the  preamble,  is  consistent  with  the 
standards  for  analysis  set  forth  by  both 
the  RFA  and  RIA. 

1.  .State  Options  To  Use  Managed  Care 

Under  this  provision,  a  State  agency 
may  amend  its  State  plan  to  require  all 
Medicaid  beneficiaries  in  the  State  to 
enroll  in  either  an  MCO  or  PCCM 
without  the  need  to  apply  for  a  waiver 
of  "fireedom  of  choice"  requirements 
under  either  section  1915(b)  or  1115  of 
the  Act.  However,  waivers  will  still  be 
required  to  include  certain  exempted 
populations  in  mandatory  managed  care 
programs,  notably  dual  Medicare- 
Medicaid  eligibles,  Indians,  and  groups 
of  children  with  special  needs.  Federal 
review  will  be  limited  to  a  one-time 
State  plan  amendment  approval,  while 
States  will  no  longer  need  to  request 
waiver  renewals  every  2  years  for 
section  1915(b)  of  the  Act  and  3-5  years 
for  section  1115  of  the  Act  waivers. 
State  agencies  may  include  "exempted" 
populations  as  voluntary  enroUees  in 
the  State  plan  managed  care  programs  or 
as  memdatory  enrollees  in  State  waiver 
programs.  Ciurently,  ten  States  use  State 
plan  amendments  to  require  beneficiary 
eiuoUment  in  MCOs  and  PCCMs.  In 
short,  the  new  State  plan  option 
provides  State  agencies  with  a  new 
choice  of  method  to  require 
participation  in  managed  care.  The 
ability  of  States  to  require  enrollment  in 
managed  care  through  their  State  plans 


rather  than  through  a  waiver  will  not 
alter  the  standards  of  care  practiced  by 
MCOs  and  health  care  providers  and, 
therefore,  will  not  change  the  cost  of 
providing  care  to  managed  care 
enrollees. 

Pivsuing  the  State  plan  amendment 
option  rather  than  a  waiver  under 
section  1915(b)  or  1115  of  the  Act 
waiver  may  reduce  State  administrative 
costs  because  it  will  eliminate  the  need 
for  States  to  go  tl^ough  the  waiver 
renewal  process.  Likewise,  we  will 
benefit  from  a  reduced  administrative 
burden  if  fewer  waiver  applications  and 
renewals  are  requested.  However,  we 
believe  the  overall  reduction  in 
administrative  biuden  to  both  the  States 
and  Federal  government  of 
approximately  40  hours  annually  per 
State  will  be  offset  by  an  additional 
burden  of  approximately  40  hours 
annudly  to  develop  and  maintain  the 
public  process  required  by  this  rule. 

2.  Elimination  of  75/25  Rule 

Before  the  passage  of  the  BBA,  nearly 
all  MCOs,  and  PHPs  contracting  with 
Medicaid  were  required  to  limit 
combined  Medicare  and  Medicaid 
participation  to  75  percent  of  their 
enrollment,  and  State  agencies  had  to 
verify  enrollment  composition  as  a 
contract  requirement.  Elimination  of 
this  rule  allows  MCOs,  PIHPs,  and 
PAHPs  to  participate  without  meeting 
this  requirement  and  eliminates  the 
need  for  States  to  monitor  enrollment 
composition  in  contracting  MCOs, 
PIHPs,  and  PAHPs.  This  will  broaden 
the  number  of  MCOs,  PIHPs,  and  PAHPs 
available  to  States  for  contracting, 
leading  to  more  choice  for  beneficiaries. 
This  provision  results  in  no  additional 
burden  on  States  since  it  merely 
eliminates  a  previous  statutory 
requirement  and  has  already  been 
implemented  through  the  BBA 
amendment  and  the  State  Medicaid 
Director  Letter  in  1998. 

3.  Increased  Beneficiary  Protection — 
Grievance  Procediues 

The  BBA  requires  MCOs  to  establish 
internal  grievance  procedures  that 
permit  an  eligible  enrollee,  or  a  provider 
on  behalf  of  an  enrollee,  to  challenge  the 
denials  of  nl^dical  assistance  or  denials 
of  payment.  Prior  to  the  enactment  of 
the  BBA,  the  regulations  at  42  CFR 
434.59,  required  MCOs  and  PHPs  to 
have  an  internal  grievance  procedure. 
While  the  regulations  do  not  specify  a 
procedure  for  MCOs  or  PIHPs  to  follow 
for  their  grievance  process,  we  believe 
that  these  entities  have  grievance 
systems  that  are  similar  in  their 
processes  to  the  requirements  of  this 
final  regulation.  Tbds  belief  is  supported 
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)y  surveys  of  State  Medicaid  agencies, 
iuch  as  the  stu^ey  of  10  States 
conducted  by  the  National  Academy  for 
State  Health  Policy  in  1999,  and  the. 
»urvey  of  13  States  conducted  by  the 
American  Public  Human  Services 
Association  in  1997.  Therefore,  while 
this  regulation  will  require  uniform 
procedures  across  MCOs  and  PIHPs.  and 
will  require  MCOs  and  PIHPs  to  change 
their  procedures  to  conform  to  the 
regulation,  the  requirements  of  the  final 
rule  will  not  impose  significant 

ddition;il  requirements  on  MCOs  and 

IHPs.  beyond  the  8  hours  per  entity  we 

stimated  in  the  Collection  of 
formation  section  of  this  preamble 

and  included  in  the  totals  below)  to 

ake  current  systems  conform  with  the 
provisions  of  this  rule.  For  States,  we 
estimate  an  additional  burden  for  the 
development  of  an  expedited  process  for 
State  fair  hearings  of  20  hours  per  State 
for  the  40  States  that  contract  with 
MCOs  and/ or  PIHPs  for  a  total  burden 

f  800  hours  and  a  cost  of  $13,640. 
In  the  Collection  of  Information 
section  of  this  preamble,  we  assigned 
9,875  burden  hours  to  MCOs  and  PIHPs 
for  the  notice  requirements  of  the 
grievance  system,  and  1,583  hours  for 
the  record  keeping  requirements  and 
summary  reports  to  be  prepared  by 
MCOs  and  PIHPs  and  submitted  to  the 
States.  This  results  in  11,458  total 
burden  hours.  Using  the  mean  hoiuly 
wage  for  the  health  care  service  sector 
(the  Bureau  of  Labor  Statistics,  March 
2001)  of  $16.34,  this  would  result  in  a 
total  cost  to  MCOs  and  PIHPs  of 
$187,224. 

4.  Provision  of  Information 

In  mandatory  managed  care  programs, 
we  require  that  beneficiaries  be 
informed  of  the  choices  available  to 
them  when  eiu'olling  with  MCOs, 
PIHPs,  PAHPs,  and  PCCMs.  Section 
1932(a)(5)  of  the  Act,  enacted  in  section 
1701(a)(5)  of  the  BBA.  describes  the 
kind  of  information  that  must  be  made 
available  to  Medicaid  enrollees  and 
potential  enrollees.  It  also  requires  that 
this  information,  and  all  enrollment 
notices  and  instructional  materials 
related  to  enrollment  in  MCOs,  PIHPs, 
PAHPs.  and  PCCMs  be  in  a  format  that 
can  be  easily  understood  by  the 
individuals  to  whom  it  is  directed.  We 
do  not  believe  that  these  requirements 
deviate  substantially  from  current 
practice,  including  the  new  mechanism 
requirement.  Programs  operated  under 
section  1915(b)  and  1115  authority  have 
always  had  more  stringent  beneficiary 
protections.  Fiulhermore,  there  is  no 
way  to  quantify  the  degree  of  burden  on 
State  agencies,  MCOs.  PIHPs,  PAHPs, 
and  PCCMs  for  several  reasons.  We  do 


not  have  State-specific  data  on  what 
information  States  currently  provide,  or 
the  manner  in  which  they  provide  it. 
Variability  among  States  indicates  that 
implementing  or  continuing  enrollee 
information  requirements  will  represent 
different  degrees  of  difficulty  and 
expense. 

The  information  requirements  for 
MCOs  and  PCCMs  in  the  final  rule  are 
required  under  the  BBA.  In  this  final 
rule,  however,  we  extend  requirements 
to  PIHPs  and  PAHPs.  In  the  Collection 
of  Information  section  of  this  Preamble, 
we  have  estimated  the  total  burden  on 
States,  MCOs,  PIHPs,  PAHPs,  and 
PCCMs  of  2,358,678  hours  to  comply 
with  these  requirements.  Using  a 
weighted  average  between  the  mean 
hourly  wages  for  State  employees  and 
the  health  care  service  sector  of  $16.70, 
this  results  in  a  total  cost  of 
$39,389,923. 

As  a  requirement  under  the  provision 
of  information  section,  State  agencies 
opting  to  implement  mandatory 
managed  care  programs  under  the  State 
plan  amendment  option  are  required  to 
provide  comparative  information  on 
MCOs  and  PCCMs  to  potential 
enrollees.  Currently  only  ten  States  have 
exercised  the  option  to  use  a  State  plan 
amendment  to  require  beneficiary 
enrollment  in  managed  care.  However, 
for  States  that  do  select  this  option,  we 
do  not  believe  that  providing  the 
comparative  data  in  itself  represents  an 
additional  burden,  as  these  are  elements 
of  information  that  most  States  currently 
provide.  The  regulation  specifies  that 
the  information  must  be  presented  in  a 
comparative  or  chart-like  form  that 
facilitates  comparison  among  MCOs, 
and  PCCMs.  This  may  be  perceived  as 
a  burden  to  States  that  have  previously 
provided  this  information  in  some  other 
manner;  however,  it  is  our  belief  that 
even  in  the  absence  of  the  regulation, 
the  trend  is  for  States,  and  many 
accreditation  bodies  such  as  the 
National  Committee  for  Quality 
Assurance  (NCQA),  to  use  chart-like 
formats.  Consequently,  eiuoUees  will 
benefit  from  having  better  information 
for  selecting  MCOs,  and  PCCMs.  Only  a 
few  States  have  opted  for  State  plan 
amendments  so  far,  but  it  is  anticipated 
that  more  States  will  participate  over 
the  long  term.  States  diat  participate  in 
the  futiue  will  benefit  fi'om  any 
comparative  tools  developed  by  other 
States.  We  state  in  the  Collection  of 
Information  section  of  this  preamble 
that  ten  States  availed  themselves  of  the 
State  Plan  option,  and  thereby  will  be 
required  to  display  information  on  a 
comparative  chart.  We  are  assuming  it 
will  take  8  hours  each  to  create  the 
comparative  chart,  or  80  hours  for  10 


States.  Using  the  mean  hourly  wage  for 
State  employees  (the  Bureau  of  Labor 
Statistics,  March  2001)  of  $17.05,  this 
would  result  in  total  costs  to  States  of 
$1364.  We  estimate  that  there  may  be 
additional  costs  associated  with  the 
production  of  these  charts  of  $2,000 — 
$5,000  per  state  that  are  not  reflected  in 
^e  Collection  of  Information 
requirements.  This  results  in  a  total 
estimated  cost  from  $21,364  to  $51,364 
to  comply  with  this  requirement 

5.  Demonstration  of  Adequate  Capacity 
and  Services 

The  BBA  requires  Medicaid  MCOs  to 
provide  the  State  and  the  Secretary  of 
HHS  with  assurances  of  adequate 
capacify  and  services,  including  service 
coverage,  within  reasonable  timeframes. 
States  currently  require  assurances  of 
adequate  capacify  and  services  as  part  of 
their  existing  contractual  arrangements 
with  MCOs.  PIHPs  and  PAHPs. 
However,  certification  of  adequacy  has 
not  been  routinely  provided  to  us  in  the 
past.  Under  this  rule,  each  State  retains 
its  authority  to  establish  standards  for 
adequate  capacify  and  services  within 
MCO,  PIHP  and  PAHP  contracts.  This 
may  be  perceived  as  a  burden  to  MCOs, 
PIHPs  and  PAHPs.  and  for  States  that 
have  not  been  required  to  formally 
certify  that  an  MCO.  PIHP  or  PAHP 
meets  the  States'  capacify  and  service 
requirements.  However,  certification  to 
us  will  ensure  an  important  beneficiary 
protection  while  imposing  only  a  minor 
burden  on  States  to  issue  a  certification 
to  us  of  the  information  that  should 
already  be  in  their  possession. 

Each  State  agency  has  its  own 
documentation  requirements  and  its 
own  procedures  to  assure  adequate 
capacity  and  services.  This  regulation 
contemplates  that  States  continue  to 
have  that  flexibility. 

Under  this  regulation,  State  agencies 
must  determine  and  specify  both  the 
detail  and  type  of  documentation  to  be 
submitted  by  the  MCO,  PIHP  or  PAHP 
as  applicable,  to  assure  adequate 
capacify  and  services  and  the  type  of 
certification  to  be  submitted  to  us.  We 
believe  the  24  PAHPs  contracting  as 
dental  plans  or  transportation  providers 
will  need  to  meet  this  requirement. 
Accordingly,  variability  among  State 
agencies  implementing  this  regulation 
represents  different  degrees  of  detail 
and  expense.  Regardless  of  the  level  of 
additional  burden  on  MCOs,  PIHPs, 
PAHPs,  State  agencies,  and  us, 
Medicaid  beneficiaries  will  receive 
continued  protections  in  access  to 
health  care  under  both  State  and  Federal 
statute.  For  purposes  of  the  Collection  of 
Information  section  of  this  preamble,  we 
assume  that  it  would  take  20  hours  per 
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MCO,  PIHP,  or  PAHP  to  complete  this 
requirement.  For  the  486  MCOs.  PIHPs, 
and  PAPffs,  this  requirement  would 
take  9,720  hours  to  complete  annually. 
Based  on  a  mix  of  clerical  and 
administrative  salaries  to  produce, 
verify,  and  submit  this  information,  we 
project  a  total  cost  of  $174,960  (9720 
hours  at  $18  per  hour)  to  MCOs,  PIHPs, 
and  PAHPs  to  comply  with  this 
requirement. 

6.  New  Quality  Standards 

The  BBA  requires  that  each  State 
agency  have  an  ongoing  quality 
assessment  and  improvement  strategy 
for  its  Medicaid  managed  care 
contracting  program.  The  strategy, 
among  other  things,  must  include:  (1) 
Standards  for  access  to  care  so  that 
covered  services  are  available  within 
reasonable  timeframes  and  in  a  manner 
that  ensures  continuity  of  care  and 
adequate  capacity  of  primary  care  and 
specialized  services  providers;  (2) 
examination  of  other  aspects  of  care  and 
service  directly  related  to  quality  of 
care,  including  grievance  procedures 
and  information  standards;  (3) 
procedures  for  monitoring  and 
evaluating  the  quality  and 
appropriateness  of  care  and  service  to 
enroUees;  and  (4)  periodic  reviews  to 
evaluate  the  effectiveness  of  the  State's 
quality  strategy. 

The  provisions  of  this  final  rule 
impose  requirements  for  State  quality 
strategies  and  requirements  for  MCOs 
and  PIHPs  that  States  are  to  incorporate 
as  part  of  their  quality  strategy.  These 
MCO  and  PIHP  requirements  address: 
(1)  MCO  and  PIHP  structure  and 
operations:  (2)  Medicaid  enrollees' 
access  to  care;  and  (3)  MCO  and  PIHP 
responsibilities  for  measuring  and 
improving  quality.  While  these  new 
Medicaid  requirements  are  a  significant 
increase  in  Medicaid  regulatory 
requirements  in  comparison  to  the 
regulatory  requirements  that  existed 
before  the  BBA,  we  believe  the  increases 
are  appropriate  because  many  of  the 
requirements  are  either  identical  to  or 
consistent  with  quality  requirements 
placed  on  MCOs  by  private  sector 
purchasers,  the  Medicare  program.  State 
licensing  agencies,  and  private  sector 
accreditation  organizations.  While  these 
new  requirements  also  will  have 
implications  for  State  Medicaid  agencies 
that  are  responsible  for  monitoring  for 
compliance  with  the  new  requirements, 
we  believe  that  a  number  of  recent 
statutory,  regulatory,  and  private  sector 
developments  will  enable  State 
Medicaid  agencies  to  more  easily 
monitor  for  compliance  than  in  the  past 
at  potentially  less  cost  to  the  State. 


Prior  to  issuance  of  that  proposed 
rule,  we  worked  closely  with  State 
Technical  Advisory  Groups  (TAGs)  in 
developing  the  managed  care  quality 
regulations  and  standards. 
Requirements  under  this  final  regulation 
build  on  a  variety  of  initiatives  of  State 
Medicaid  agencies  and  us  to  promote 
the  assessment  and  improvement  of 
quality  in  plans  contracting  with 
Medicaid,  including: 

The  Quality  Improvement  System  for 
Managed  Care  (QISMC),  an  initiative 
with  State  and  Federal  officials, 
beneficiary  advocates,  and  the  managed 
care  industry  to  develop  a  coordinated 
quality  oversight  system  for  Medicare 
and  Medicaid  that  reduces  duplicate  or 
conflicting  efforts  and  emphasizes 
demonstrable  and  measurable 
improvement. 

QARI,  serving  as  a  foimdation  to  the 
development  of  QISMC,  highlights  the 
key  elements  in  the  Health  Care  Quality 
Improvement  System  (HCQIS), 
including  internal  quality  assurance 
programs.  State  agency  monitoring,  and 
Federal  oversight.  This  guidance 
emphasizes  quality  standards  developed 
in  conjunction  with  all  system 
participants,  such  as  managed  care 
contractors.  State  regulators,  Medicaid 
beneficiaries  or  their  representatives, 
and  external  review  organizations. 

Further,  we  have  buut  on  efforts  in 
other  sectors  in  developing  these  quality 
requirements  in  order  to  capitalize  on 
current  activities  and  trends  in  the 
health  care  industry.  For  example,  many 
employers  and  cooperative  purchasing 
groups  and  some  State  agencies  already 
require  that  organizations  be  accredited 
by  the  National  Conunittee  on  Quality 
Assurance  (NCQA),  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO),  the 
American  Accreditation  Healthcare 
Commission  (AAHC),  or  other 
independent  bodies.  Many  also  require 
that  organizations  report  their 
performance  using  Health  Plan 
Employer  Data  &  Information  Set 
(HEDIS),  Foundation  for  Accountability 
(FACCT),  or  other  measures  and 
conduct  eiu-oUee  siu^eys  using  the 
Consimier  Assessment  of  Health  Plans 
Study  (CAHPS)  or  other  instruments. 
NCQA  estimates  that  more  than  90 
percent  of  plans  are  collecting  some  or 
all  of  HEDIS  data  for  their  commercial 
population.  Also,  States  have 
heightened  their  regulatory  efforts 
through  insurance  or  licensing 
requirements,  and  the  National 
Association  of  Insurance  Commissioners 
(NAIC)  has  developed  model  acts  on 
network  adequacy,  quality  assessment 
and  improvement,  and  utilization 
review. 


While  we  anticipate  that  many 
organizations  will  need  to  invest  in  new 
staff  and  information  systems  in  order  to 
perform  these  new  quality  improvement 
activities,  it  is  difficult  to  quantify  these 
financial  and  operational 
"investments,"  as  State  agencies,  MCOs, 
and  PIHPs  across  the  country  exhibit 
varying  capabilities  in  meeting  these 
standards.  These  new  quality 
requirements  may  present 
administrative  challenges  for  some  State 
agencies,  MCOs,  and  PIHPs.  However, 
States  have  significant  latitude  in  how 
these  requirements  are  implemented. 
Acknowledging  that  there  likely  will  be 
some  degree  of  burden  on  States,  MCOs, 
and  PIHPs,  we  also  believe  that  the 
long-term  benefits  of  greater 
accountability  and  improved  quality  in 
care  delivery  outweigh  the  costs  of 
implementing  and  maintaining  these 
processes  over  time. 

According  to  the  MCOs  included  in 
the  Lewin  study,  many  of  the  quality 
provisions  in  the  September  1998 
proposed  rule  (as  well  as  those  in  this 
final  rule)  are  not  expected  to  have  large 
incremental  costs.  The  study  mainly 
focused  on  the  assessment  and 
treatment  management  components  of 
the  regulation,  as  well  as  the  quality 
improvement  projects.  For  example, 
they  estimate  the  cost  of  an  initial 
assessment  (called  "screening"  in  this 
final  regulation]  as  ranging  from  $0.17 
to  $0.26  per  member  per  month 
(PMPM),  but  for  an  MCO  that  currently 
performs  an  initial  assessment,  the 
incremental  cost  is  estimated  as  $0.03  to 
$0.06  PMPM.  Extrapolating  these 
estimates  to  the  population  of  Medicaid 
managed  care  enrollees,  if  all  enrollees 
were  enrolled  in  plans  doing  initial 
assessments,  the  total  cost  would  range 
from  $6.8  million  to  $13.5  million.  If  all 
enrollees  were  enrolled  in  plans  that  did 
not  perform  initial  assessments,  the  total 
cost  would  be  $38  million  to  $58 
million. 

Similarly,  the  costs  of  quality 
improvement  projects  can  vary  from 
$60,000  to  $100,000  per  project  in  the 
first  year  (start-up),  $80,000  to  $100,000 
in  the  second  and  third  years  (the 
intervention  and  improvement 
measurement  cycle),  and  $40,000  to 
$50,000  for  the  forth  and  subsequent 
years  (ongoing  performance 
measurement).  If  we  assume  that  each  of 
the  approximately  339  MCOs  and  123 
PIHPs  were  to  have  one  quality 
improvement  project  in  each  year,  these 
costs  will  range  from  $180,000  to 
$230,000  per  MCO  or  PIHP  for  a  total 
cost  of  between  $83  and  $106  million. 
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^  Administration 

a.  Certifications  and  Program  Integrity 
*rotections.  Sections  1902(a)(4)  and  (19) 
of  BBA  require  that  States  conduct 
appropriate  processes  and  methods  to 
ensure  the  efficient  operation  of  the 
health  plans.  This  includes  mechanisms 
to  not  only  safeguard  against  fraud  and 
abuse  but  also  to  ensure  accurate 
reporting  of  data  among  health  plans. 
States,  and  us. 

Section  438.602  of  the  final  rule 
addresses  the  importance  of  reliable 
data  that  are  submitted  to  States  and 
requires  MCOs  and  PIHPs  to  certify  the 
accuracy  of  these  data  to  the  State. 
These  data  include  eiuoUment 
information,  encounter  data,  or  other 
information  that  is  used  for  payment 
determination.  Even  if  States  do  not  use 
encounter  data  to  set  capitation  rates  for 
MCOs  and  PIHPs,  these  data,  along  with 
provider  and  eiuollment  data,  are  useful 
for  States  in  measuring  quality 
performance  and  other  monitoring  of 
health  plans.  The  provision  of  the  final 
rule  that  requires  plans  to  attest  to  the 
validity  of  data  presents  an  additional 
step  in  the  process  of  data  submission. 
MCOs  and  PHPs  have  historically 
worked  closely  with  States  when 
reporting  Medicaid  data  in  order  to 
affirm  that  the  data  are  accurate  and 
complete.  Submitting  a  certification  of 
validity  of  data  submitted  does  not 
represent  a  significant  burden  to  health 
plans. 

Section  438.606  requires  MCOs  and 
PIHPs  to  have  effective  operational 
capabilities  to  guard  against  fraud  and 
abuse.  As  a  result,  MCOs  and  PIHPs  will 
uncover  information  about  possible 
violations  of  law  that  they  would  be 
required  to  report  to  the  State.  We  do 
not  believe  that  these  will  be  frequent  or 
large  in  number  and,  therefore,  will  not 
result  in  bxudens  to  the  MCOs  and 
PIHPs  beyond  what  is  usual  in  the 
course  of  business. 

b.  Change  in  Threshold  from  $100,000 
to  $1  Million.  Before  the  passage  of  the 
BBA,  the  Secretary's  prior  approval  was 
required  for  all  HMO  contracts 
involving  expenditures  of  $100,000  or 
more.  Under  the  BBA,  the  threshold 
amount  is  increased  to  $1  million.  This 
change  in  threshold  will  have  minimal 
impact  on  plans  currently  contracting 
with  State  agencies  for  Medicaid 
managed  care.  Currently,  only  one  or 
two  plans  in  the  coimtry  have  annual 
Medicaid  expenditures  of  under  $1 
million.  Therefore,  this  final  rule 
provision  will  not  affect  a  significant 
lumber  of  plans  or  States. 


8.  Permitting  Same  Copayments  in 
Managed  Care  as  in  FFP 

Under  section  4708(c)  of  the  BBA, 
States  may  now  allow  copayments  for 
services  provided  by  MCOs  to  the  same 
extent  that  they  allow  copayments 
under  fee-for-service.  Imposition  of 
copayments  in  commercial  markets 
typically  results  in  lower  utilization  of 
medical  services,  depending  on  the 
magnitude  of  payments  required  of  the 
enrollee.  Thus,  we  normally  expect 
State  agencies  that  implement 
copayments  for  MCO  enrollees  to 
achieve  some  savings.  However, 
applying  copayments  to  Medicaid 
enrollees  may  cause  States  and  MCOs  to 
inciu-  administrative  costs  that  more 
than  offset  these  savings.  This  is  due  to 
several  factors.  First,  the  amount  of 
copayments  allowed  by  statute  are 
significantly  lower  than  typical 
commercial  copayments.  Second,  it  is 
difficult  to  ensure  compliance  with 
these  payments,  especially  given  that 
the  enrollees  have  limited  income. 
Third,  to  achieve  maximum  compliance, 
collection  efforts  will  be  necessary  on 
the  part  of  MCOs  or  PHPs.  It  is  also 
possible  that,  if  State  agencies  take 
advantage  of  this  option,  Medicaid 
managed  care  enrollees  may  defer 
receipt  of  health  care  services,  their 
health  conditions  may  deteriorate,  and 
the  costs  of  medical  treatment  may  be 
greater  over  the  long  term.  For  these 
reasons,  it  is  difficult  to  predict  how 
many  States  will  take  advantage  of  this 
option  or  of  the  net  costs  or  savings  that 
would  result. 

9.  Six-Month  Guaranteed  Eligibility 

The  legislation  expanded  the  States' 
option  to  guarantee  up  to  6  months 
eligibility  in  two  ways.  First,  it  expands 
the  types  of  MCOs  whose  members  may 
have  guaranteed  eligibility,  in  that  it 
now  includes  anyone  who  is  enrolled 
with  a  Medicaid  managed  care 
organization  as  defined  in  section  - 
1903(m)(l)(A)  of  the  Act.  Second,  it 
expands  the  option  to  include  those 
enrolled  with  a  PCCM  as  defined  in 
section  1905(t)  of  the  Act.  These 
changes  were  effective  October  1, 1997. 
To  the  extent  that  State  agencies  choose 
this  option,  we  expect  MCOs,  PIHPs, 
PAHPs,  and  PCCMs  in  those  States  to 
support  the  use  of  this  provision  since 
it  affords  health  plans  with  assurance  of 
membership  for  a  specified  period  of 
time.  Likewise,  beneficiaries  will  gain 
from  this  coverage  expansion,  and 
continuity  ef  care  would  be  enhanced. 
The  table  below  displays  oiu*  estimates 
of  the  impact  of  the  expanded  option  for 
6  months  of  guaranteed  eligibility  under 
section  4709  of  the  BBA. 


Cost  of  6-Month  Guaranteed 
Eligibility  Option 

[Dollars  in  millions  rounded  to  the  nearest  $5 
•  million] 


FY 
2002 

FY 
2003 

FY 
2004 

FY 
2005 

Federal 

State  

80 
60 

115 
90 

165 
125 

230 
175 

Total  ... 

140 

205 

290 

405 

Because  this  provision  was  effective 
shortly  after  enactment  of  the  BBA,  the 
estimates  of  Federal  costs  have  been 
reflected  in  our  Medicaid  budget  since 
FY  1998.  The  estimates  assume  that  half 
of  the  current  Medicaid  population  is 
eiuolled  in  managed  care  and  that  this 
proportion  would  increase  to  about  two- 
thirds  by  2003.  We  also  assume  that  15 
percent  of  managed  care  enrollees  were 
covered  by  guaranteed  eligibility  under 
rules  in  effect  prior  to  enactment  of  the 
BBA  and  that  the  effect  of  the  expanded 
option  under  section  4709  of  the  BBA 
would  be  to  increase  this  rate  to  20 
percent  initially  and  to  30  percent  by 
2003.  The  guaranteed  eligibility 
provision  is  assumed  to  increase  average 
enrollment  by  3  percent  in  populations 
covered  by  the  option.  This  assumption 
is  based  on  computer  simulations  of 
enrollment  and  turnover  in  the 
Medicaid  program.  Per  capita  costs  used 
for  the  estimate  were  taken  from  the 
President's  FY  1999  budget  projections 
and  the  costs  for  children  take  into 
account  the  interaction  of  this  provision 
with  the  State  option  for  12  months  of 
continuous  eligibility  under  section 
4731  of  the  BBA.  The  distribution 
between  Federal  and  State  costs  is  based 
on  the  average  Federal  share 
representing  57  percent  of  the  total 
costs. 

In  States  electing  the  6-month 
guaranteed  eligibility  option,  Medicaid 
beneficiaries  will  have  access  to 
increased  continuity  of  care,  which 
should  result  in  better  health  care 
management  and  improved  clinical 
outcomes. 

10.  Financial  Impact  of  Revised  Rules 
for  Setting  Capitation  Payments 

This  final  rule  replaces  the  current 
UPL  requirement  at  §  447.361  with  new 
rate-setting  rules  incorporating  an 
expanded  requirement  for  actuarial 
soundness  of  capitation  rates  as 
described  in  detail  in  §  438.6(c).  In 
general,  we  do  not  expect  a  major 
budget  impact  from  the  use  of  these  new 
rate  setting  rules.  While  the  rate  setting 
rules  may  provide  some  States 
additional  flexibility  in  setting  higher 
capitation  rates  than  what  would  have 
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been  allowed  under  current  rules,  we 
believe  that  the  requirements  for 
actuarial  certification  of  rates,  along 
with  budgetary  considerations  by  State 
policy  makers,  would  serve  to  limit 
increases  to  within  reasonable  amoimts. 
Moreover,  the  Secretary  retains  the 
authority  to  look  behind  rates  that 
appear  questionable  and  disapprove  any 
that  do  not  comply  with  the  rate  setting 
requirements. 

Because  we  cannot  predict  State 
behavior  in  these  areas,  we  are  unable 
to  quantify  the  impact  of  potential  rate 
increases  that  may  be  triggered  by  these 
new  rules.  However,  as  an  illustration  of 
the  potential  impact,  we  can  compare 
states  such  as  Oregon  and  Tennessee, 
which  have  had  the  upper  payment 
limit  requirement  waived  under  their 
health  care  reform  demonstrations  to  the 
other  states  providing  managed  care 
through  contracts  wifii  MCOs.  The 
capitation  rates  paid  by  these  states  do 
no  vary  significantly  from  most  states 
operating  under  the  UPL  requirement. 

Another  example  to  consider  is 
pediatric  dental  care,  where  low 
pajrment  rates  have  frequently  been 
cited  as  a  barrier  to  access.  Using 
Medicaid  statistical  and  financial  data, 
we  estimate  that  the  average  Medicaid 
payment  for  dental  services  to  children, 
on  a  per  member  per  month  (PMPM) 
basis,  is  about  $10.  A  recent  study  by 
the  Milbank  Memorial  Fimd 
recommended  a  model  pediatric  dental 
program  that  is  estimated  to  cost  $14.50 
PMPM,  or  45  percent  higher  than  the 
current  average. 

If  these  new  rules  induced  10  percent 
of  States  (on  a  dollar  volume  basis)  to 
adopt  the  Millbank  program  or  its 
monetary  equivalent,  annual  Federal 
and  State  premium  costs  for  children 
would  rise  by  about  0.3  percent,  or 
approximately  $50  million.  As  indicated 
above,  such  increases  in  spending  could 
be  achieved  under  ciurent  rules,  so  it  is 
difficult  to  predict  the  extent  to  which 
the  proposed  changes  to  rate  setting 
requirements  would  precipitate  these  or 
any  other  additional  costs  to  the 
Medicaid  program. 

As  discussed  in  the  Collection  of 
Information  section  of  this  Preamble,  we 
expect  a  net  reduction  in  administrative 
burden  on  states  of  11,904  hours 
through  this  change,  resulting  in  a 
projected  savings  of  $202,963. 

11.  Costs  to  States  and  Providers  of 
Provisions  Assigned  Burden  Hoiu« 

The  Collection  of  Information 
Requirements  section  of  this  preamble 
includes  estimates  of  the  niunber  of 
hours  it  will  take  States,  providers,  and 
enrollees  to  provide  information 
required  imder  this  regulation.  For 


States,  the  total  hours  are  estimated  to 
be  2,481,076.  To  estimate  the  cost 
impact  of  these  requirements  on  States, 
we  assume  the  total  cost  of  these 
requirements  to  be  the  sum  of  the 
estimated  hours  times  the  mean  hoinly 
wage  for  State  employees  of  $17.05  (the 
Bureau  of  Labor  Statistics,  March,  2001), 
or  $42,302,346.  Because  the  Federal 
government  shares  the  general 
administrative  costs  of  the  Medicaid 
program  with  the  States,  we  estimate  the 
total  cost  of  these  requirements  to  States 
to  be  approximately  $21  million  dollars 
annually. 

For  MCOs,  PIHPs,  PAHPs.  and 
PCCMs,  we  estimate  that  the  Collection 
and  Information  Requirements  will  take 
1,264,461.5  hoius  annually  to  complete. 
To  estimate  the  cost  impact  of  these 
requirements  on  providers,  we 
multiplied  these  horns  by  the  mean 
hourly  wage  for  health  care  service 
workers  of  $16.34  (the  Bureau  of  Labor 
Statistics,  March,  2001)  to  estimate  the 
cost  of  these  requirements  to  be 
approximately  $20.7  million. 

12.  Contract  Monitoring 

This  final  rule  requires  States  to 
include  certain  specifications  in  their 
contracts  with  MCOs,  PIHPs,  PAHPs. 
and  PCCMs  and  to  monitor  compliance 
with  those  contract  provisions.  It  also 
requires  States  to  take  a  proactive  role 
in  monitoring  the  quality  of  their 
managed  care  program.  These 
requirements  add  some  administrative 
burden  and  costs  to  States.  The  amoimt 
of  additional  administrative  cost  will 
vary  by  State  depending  on  how 
inclusive  cturent  practice  is  of  the  new 
requirements.  In  addition,  for  those 
States  not  using  like  requirements  at 
present,  we  believe  that  most  will  be 
adopting  similar  requirements  on  their 
own  in  the  futiue  absent  this  final  rule. 

The  final  rule  also  increases  Federal 
responsibilities  for  monitoring  State 
performance  in  managing  their  managed 
care  programs.  However,  no  new 
Federal  costs  are  expected  as  we  plan  to 
use  existing  staff  to  monitor  these  new 
requirements. 

C.  Alternatives  Considered 

In  publishing  this  final  rule 
implementing  the  BBA  Medicaid 
managed  care  provisions,  we  considered 
two  main  alternatives.  The  first 
alternative  was  to  allow  the  January  19, 
2001  final  rule  with  comment  to  become 
effective  as  published.  The  second 
alternative  was  to  implement  the  BBA 
statute  as  written  and  not  regulate 
beyond  the  statutory  language.  We 
believe  that  this  final  rule  as  now 
written  maintains  an  appropriate 
balance  between  these  two  alternatives. 


We  realized  that  allowing  the  more 
prescriptive  January  2001  rule  to 
become  effective  would  cost  states  and 
health  plans  more  to  implement  and 
could  potentially  restrict  access  if  states 
and  health  plans  became  unwilling  to 
participate  in  Medicaid  managed  care. 
We  heard  from  several  key  stakeholders 
that  the  January  2001  finaJ  rule  with 
comment  was  overly  burdensome  and 
did  not  allow  sufficient  State  flexibility. 
In  addition,  others  stated  that  the 
January  2001  final  rule  was  a  micro- 
managing  approach  to  Medicaid 
managed  care  and  would  make  it 
increasingly  difficult  for  State  Medicaid 
agencies  to  provide  access  to  quality 
health  care  through  managed  care,  since 
MCOs  and  other  providers  would  not  be 
willing  to  participate.  Many  felt  that  the 
requirements  would  be  administratively 
bindensome  to  implement,  particularly 
for  small  entities,  and  created 
significant  business  risks  for  MCOs.  The 
rules  would  have  resulted  in  an  increase 
in  health  plan  compliance  costs  and  a 
significant  additional  burden  on  small 
entities  without  meaningfully 
improving  patient  care.  Particular 
examples  of  provisions,  which  would 
increase  costs  significantly,  were  the 
requirements  for  specific  timeframes  for 
conducting  initial  health  screenings, 
performing  comprehensive  health 
assessments  and  the  detailed 
requirements  under  the  notice  of  action 
provisions.  Based  on  these  concerns  we 
decided  that  we  needed  more  time  to 
imderstand  the  impact  of  the  January 
2001  final  rule.  In  the  interim  we 
believed  the  best  approach  was  to 
streamline  the  January  2001  provisions 
and  republish  as  a  proposed  rule.  The 
removal  of  the  highly  prescriptive 
requirements  will  enhance  States' 
abilities  to  continue  innovations  with 
their  managed  care  programs  leading  to 
improved  efficiencies  and  reduced 
costs.  Fiuther  the  new  rate  setting 
provisions  will  result  in  rates  that  more 
appropriately  reflect  the  cost  of  health 
services. 

On  the  other  hand,  implementing  the 
BBA  statutory  language  as  written 
would  not  have  provided  adequate 
patient  protections  and  may  have 
resulted  in  lower  overall  quality  of  care. 
In  addition  to  the  broad  patient 
protection  and  quality  provisions  in  the 
BBA  statute,  this  final  rule  provides 
consumers  with  comprehensive,  easy- 
to-imderstand  information  about  their 
health  plan,  establishes  timefr^imes  for 
review  of  grievance  and  appeals, 
requires  adequate  provider  networks 
sufficient  to  meet  die  needs  of  enrolled 
individuals,  requires  identification  of 
individuals  with  special  health  care 
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needs,  specifies  timeframes  for  service 
authorization  decisions  and  requires 
continuity  and  coordination  of  care.  In 
addition,  States  must  have  an  overall 
strategy  to  ensure  the  delivery  of  quality 
health  care  by  its  MCOs,  PIHPs  and 
PAHPs.  Further,  MCOs  and  PIHPs  are 
required  to  conduct  performance 
improvement  projects  that  must  be 
designed  to  achieve  significant 
improvement  in  clinical  care  and 
nonclinical  care  areas  that  are  expected 
to  have  a  favorable  effect  on  health 
outcomes  and  enrollee  satisfaction.  We 
believe  that  all  of  these  provisions, 
while  consistent  with  the  BBA's  intent 
will  work  to  improve  overall  quality  of 
care  for  Medicaid  beneficiaries  enrolled 
in  Medicaid  managed  care.  Through 
enhanced  care  coordination  and  quality 
monitoring,  the  final  rule's  provisions 
will  enable  the  earlier  identification  of 
serious  medical  conditions  and  the 
effective  management  of  individuals 
with  special  health  care  needs.  States 
will  be  able  to  highlight  quality  of  care, 
which  will  result  in  decreased  costs  for 
health  plans  and  States.  All  of  these 
requirements  will  work  together  to 
improve  patient  outcomes  and  possibly 
reduce  health  complications  and  costly 
procedures. 

These  new  rules  appropriately 
balance  the  necessary  protections  for  all 
beneficiaries  enrolled  in  MMC  and  state 
flexibility  to  manage  their  programs. 
They  create  a  framework  for  States  to 
design  managed  care  programs  that  will 
permit  innovation  and  support  program 
growth.  This  final  rule  is  written  to 
recognize  the  responsibilities  of  States 
and  the  need  to  employ  different 
approaches  to  achieving  the  same  goal 
of  strong,  viable  Medicaid  managed  care 
programs  that  deliver  high  quality 
health  care  within  State  marketplaces 
and  health  care  delivery  systems. 

D.  Conclusion 

This  BBA  managed  care  final  rule  will 
affect  States,  MCOs,  PIHPs,  PAHPs, 
PCCMs,  providers,  and  beneficiaries  and 
us  in  different  ways.  The  initial 
investments  that  are  needed  by  State 
agencies  and  MCOs,  PIHPs,  PAHPs,  and 
PCCMs  will  result  in  improved  and 
more  consistent  standards  for  the 
delivery  of  health  care  to  Medicaid 
beneficiaries.  Greater  consumer 
safeguards  will  result  from  new  quality 
improvement  and  protection  provisions, 
which  meet  or  exceed  those  in  other 
public  or  private  health  care  plans.  In 
addition,  this  rule  provides  a  degree  of 
flexibility  in  how  these  new 
requirements  are  met,  so  that  necessary 
changes  can  be  phased  in  by  states  and 
health  plans  in  ways  that  work  best  in 
a  particular  state's  Medicaid  program. 


Further,  the  new  rules  on  payments 
under  risk  contracts  remove  the 
limitation  on  payment  rates  at  historical 
fee-for-service  costs,  giving  states  some 
added  flexibility  in  establishing 
payment  systems  that  maintain  or 
expand  their  current  managed  care 
programs,  thus  enhancing  choice  for 
Medicaid  consumers  and  their  ability  to 
find  a  medical  home.  Consequently, 
long  term  savings  will  be  derived  from 
more  consistent  standards  across  States, 
MCOs,  PIHPs,  PAHPs,  and  PCCMs  and 
increased  opportimities  for  provider  and 
beneficiary  involvement  in  improved 
access,  outcomes,  and  satisfaction. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million  or  more 
(adjusted  annually  for  inflation).  We 
have  determined  that  this  final  rule  does 
not  impose  any  mandates  on  State, 
local,  or  tribal  governments,  or  the 
private  sector  that  will  result  in  an 
annual  expenditure  of  $110  million  or 
more. 

F.  Federalism 

Under  Executive  Order  13132,  we  are 
required  to  adhere  to  certain  criteria 
regarding  Federalism  in  developing 
regulations.  We  have  determined  that 
this  final  rule  would  not  significantly 
affect  States  rights,  roles,  and 
responsibilities.  This  regulation 
supersedes  existing  State  laws 
regulating  managed  care,  unless  State 
laws  are  more  restrictive. 

The  BBA  requires  States  that  contract 
with  organizations  under  section 
1903(m)  of  the  Act  to  have  certain 
beneficiary  protections  in  place  when 
mandating  managed  care  enrollment. 
This  rule  implements  those  BBA 
provisions  in  accordance  with  the 
Administrative  Procedure  Act.  This  rule 
also  eliminates  certain  requirements 
viewed  by  States  as  impediments  to  the 
growth  of  managed  care  programs,  such 
as  disenroUment  without  cause  at  any 
time  and  the  inability  to  require 
enrollment  in  managed  care  without  a 
waiver.  We  also  apply  many  of  these 
requirements  to  prepaid  health  plans 
that  provide  for  inpatient  hospital  and 
institutional  services.  We  believe  this  is 
consistent  with  the  intent  of  the 


Congress  in  enacting  the  quality  and 
beneficiary  protection  provisions  of  the 
BBA.  We  worked  with  States  in 
developing  this  final  regulation.  In 
1997-1998,  when  we  were  developing 
the  original  proposed  rule,  published  in 
September  1998,  we  consulted  with 
State  Medicaid  agency  representatives 
in  order  to  imderstand  the  potential 
impacts  of  the  provisions  of  the 
regulations  then  being  considered.  In 
November  1997  we  met  with  the 
Executive  Board  of  the  National 
Association  of  State  Medicaid  Directors 
(NASMD)  and  discussed  the  process  for 
providing  initial  guidance  to  States 
about  the  Medicaid  provisions  of  the 
BBA.  We  provided  this  guidance  in  a 
series  of  over  50  letters  to  State 
Medicaid  Directors.  Much  of  the  policy 
included  in  this  final  regulation  relating 
to  the  State  plan  option  provision  was 
included  in  these  letters.  In  May  1998, 
we  briefed  the  Executive  Committee  of 
NASMD  on  the  general  content  of  the 
proposed  regulation.  More  specific  State 
input  was  obtained  through  discussions 
throughout  the  spring  of  1998  with  the 
Medicaid  Technical  Advisory  Groups 
(TAGs)  On  Managed  Care  and  Quality. 
These  groups  are  comprised  of  Medicaid 
agency  staff  with  notable  expertise  in 
the  subject  area  and  our  regional  office 
staff  and  are  staffed  by  the  American 
Public  Human  Services  Association. 
The  Managed  Care  TAG  devoted  much 
of  its  agenda  for  several  monthly 
meetings  to  BBA  issues.  The  Quality 
TAG  participated  in  two  conference 
calls  exclusively  devoted  to  discussion 
of  BBA  quality  issues.  Through  these 
contacts,  we  explored  with  State 
agencies  their  preferences  regarding 
policy  issues  and  the  feasibility  and 
practicality  of  implementing  policy 
under  consideration.  We  also  invited 
public  comments  as  part  of  the 
rulemaking  process  and  received 
comments  from  over  380  individuals 
and  organizations.  Most  of  the 
commenters  had  substantial  comments 
that  addressed  many  provisions  of  the 
regulation. 

Following  publication  of  the  final  rule 
with  comment  on  January  19,  2001,  the 
new  Administration  delayed  the 
effective  date  of  the  January  2001  rule 
three  times  to  provide  it  an  opportunity 
to  conduct  its  own  review  of  the 
regulation.  During  this  additional 
review  period,  we  heard  from  key 
stakeholders  in  the  Medicaid  managed 
care  program,  including  States,  provider 
organizations,  and  advocates  for 
beneficiaries.  Some  of  these  parties 
expressed  serious  concerns  about  the 
regulation.  After  further  consideration 
of  the  regulations  and  the  issues  raised. 
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in  August  2001  we  published  an  interim 
final  rule  with  comment  period  to 
further  delay  the  effective  date  of  the 
January  2001  final  rule  with  comment. 
Immediately  following  the  further  delay, 
on  August  20,  2001  we  published  a  new 
Medicaid  managed  care  proposed  rule 
to  implement  the  Medicaid  managed 
care  provisions  of  the  BBA  and  to  give 
consideration  to  all  the  concerns  that 
were  communicated  to  us. 

We  received  comments  from  over  300 
parties  (States,  managed  care 
organizations,  providers,  provider 
organizations  and  advocates  for 
beneficiaries)  on  the  August  2001 
proposed  rule.  Many  of  the 
recommendations  made  by  commenters 
have  been  incorporated  into  this  final 
rule.  For  recommendations  not 
accepted,  a  response  has  been  included 
in  this  preamble.  Moreover,  we 
discussed  technical  issues  with  State 
experts  through  the  TAGS  to  make 
certain  that  the  final  rule  could  be 
practically  applied. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs-health,  Health 
fecilities.  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  430 

Administrative  practice  and 
procediue.  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  431 

Grant  programs-health.  Health 
facilities.  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  434 

Grant  programs-health.  Health 
maintenance  organizations  (HMO), 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Seciirity 
Income  (SSI),  Wages. 

42  CFR  Part  438 

Grant  programs-health.  Managed  care 
entities,  Medicaid,  Quality  assmance. 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  440 

Grant  programs-health,  Medicaid. 


For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapter  IV  is 
amended  as  set  forth  below: 

PART  400— INTRODUCTION: 
DERNITIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  hi  §  400.203,  the  following 
definitions  for  "PCCM"  and  "PC?"  are 
added,  in  alphabetical  order,  and  the 
definition  of  "provider"  is  revised  to 
read  as  follows: 

§400.203    Definittons  specific  to  Medicaid. 

***** 

PCCM  stands  for  primary  care  case 
manager. 

PCP  stands  for  primary  care 
physician. 

Provider  means  either  of  the 
following: 

(1)  For  the  fee-for-service  program, 
any  individual  or  entity  furnishing 
Medicaid  services  under  an  agreement 
with  the  Medicaid  agency. 

(2)  For  the  managed  care  program,  any 
individual  or  entity  that  is  engaged  in 
the  delivery  of  health  care  services  and 
is  legally  authorized  to  do  so  by  the 
State  in  which  it  delivers  the  services.  - 


PART  430-GRANTS  TO  STATES  FOR 
MEDICAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  New  §  430.5  is  added  to  read  as 
follows: 

§430.5    Definitions. 

As  used  in  this  subchapter,  unless  the 
context  indicates  otherwise — 

Co/1  fracfor  means  any  entity  that 
contracts  with  the  State  agency,  under 
the  State  plan,  in  return  for  a  payment, 
to  process  claims,  to  provide  or  pay  for 
medical  services,  or  to  enhance  the  State 
agency's  capability  for  effective 
administration  of  the  program. 

Representative  has  the  meaning  given 
the  term  by  each  State  consistent  with 
its  laws,  regulations,  and  policies. 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  431.51  is  amended  as 
follows: 


a.  In  paragraph  (a)  introductory  text, 
the  phrase  "and  1915(a)  and 

(b)  of  the  Act"  is  revised  to  read 
"1915(a)  and  (b)  and  1932(a)(3)  of  the 
Act."  b.  Paragraphs  (a)(4)  and  (a)(5)  are 
revised  and  a  new  paragraph  (a)(6)  is 
added,  to  read  as  set  forth  below. 

c.  In  paragraph  fb)(l)  introductory 
text,  "and  part  438  of  this  chapter"  is 
added  inunediately  before  the  comma 
that  follows  "this  section". 

d.  In  paragraph  (b)(2),  "an  HMO"  is 
revised  to  read  "a  Medicaid  MCO". 

§  431 .51    Free  choice  of  providers. 

(a)*  *  * 

(4)  Section  1902(a)(23)  of  the  Act 
provides  that  a  recipient  enrolled  in  a 
primary  care  case  management  system 
or  Medicaid  managed  care  organization 
(MCO)  may  not  be  denied  freedom  of 
choice  of  qualified  providers  of  family 
planning  services. 

(5)  Section  1902(e)(2)  of  the  Act 
provides  that  an  enroUee  who,  while 
completing  a  minimum  enrollment 
period,  is  deemed  eligible  only  for 
services  furnished  by  or  through  the 
MCO  or  PCCM,  may,  as  an  exception  to 
the  deemed  limitation,  seek  family 
planning  services  from  any  qualified 
provider. 

(6)  Section  1932(a)  of  the  Act  permits 
a  State  to  restrict  the  freedom  of  choice 
required  by  section  1902(a)(23),  under 
specified  circumstances,  for  all  services 
except  family  planning  services. 
***** 

3.  In  §431.55,  a  sentence  is.added  at 
the  end  of  paragraph  (c)(l)(i),  to  read  as 
follows: 

§  431 .55    Waiver  of  other  Medicaid 
requirements. 

***** 

(c)*  *  * 

(D*  *  * 

(i)  *  *  *  The  person  or  agency  must 
comply  with  the  requirements  set  forth 
in  part  438  of  this  chapter  for  primary 
care  case  management  contracts  and 
systems. 
***** 

4.  Section  431.200  is  revised  to  read 
as  follows: 

§  431 .200    Basis  and  scope. 

This  subpart — 

(a)  Implements  section  1902(a)(3)  of 
the  Act,  which  requires  that  a  State  plan 
provide  an  opportunity  for  a  fair  hearing 
to  any  person  whose  claim  for 
assistance  is  denied  or  not  acted  upon 
promptly; 

(b)  Prescribes  procedures  for  an 
opportimity  for  a  hearing  if  the  State 
agency  or  PAHP  takes  action,  as  stated 
in  this  subpart,  to  suspend,  terminate,  or 
reduce  services,  or  an  MCO  or  PIHP 
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takes  action  under  subpart  F  of  part  438 
of  this  chapter;  and 

(c)  Implements  sections  1919(f)(3)  and 
1919(e)(7)(F)  of  the  Act  by  providing  an 
appeals  process  for  any  person  who — 

(1 )  Is  subject  to  a  proposed  transfer  or 
discharge  from  a  nursing  facility;  or 

(2)  Is  adversely  affected  by  the  pre- 
admission screening  or  the  annual 
resident  review  that  are  required  by 
spction  1919(e)(7)  of  the  Act. 

J  5.  In  §431.201,  the  following 
definition  is  added  in  alphabetical 
order: 

§431.201     Definitions. 

***** 

Service  authorization  request  means  a 
managed  care  enrollee's  request  for  the 
provision  of  a  service. 

6.  In  §  431.220,  the  introductory  text 
of  paragraph  (a)  is  revised,  the 
semicolons  after  paragraphs  (a)(1), 
(a)(2),  and  (a)(3)  and  the  "and"  at  the 
end  of  paragraph  (a)(3)  are  removed  and 
periods  are  added  in  their  place,  and 
new  paragraphs  (a)(5)  and  (a)(6)  are 
added,  to  read  as  follows: 

§431.220    When  a  hearing  is  required, 
(a)  The  State  agency  must  grant  an 
opportunity  for  a  hearing  to  the 
following: 


(5)  Any  MCO  or  PIHP  enroUee  who  is 
entitled  to  a  hearing  under  subpart  F  of 
part  438  of  this  chapter. 

(6)  Any  PAHP  enroUee  who  has  an 
action  as  stated  in  this  subpart. 


7.  In  §431.244,  paragraph  (f)  is 
•evised  to  read  as  follows: 


§431.244    Hearing  decisions. 

*         *         *         * 

(f)  The  agency  must  take  final 
administrative  action  as  follows: 

(1)  Ordinarily,  within  90  days  from 
the  earlier  of  the  following: 

(i)  The  date  the  enrollee  filed  an  MCO 
or  PIHP  appeal,  not  including  the 
number  of  days  the  enrollee  took  to 
subsequenUy  file  for  a  State  fair  hearing; 
or 

(ii)  If  permitted  by  the  State,  the  date 
the  enrollee  filed  for  direct  access  to  a 
State  fair  hearing. 

(2)  As  expeditiously  as  the  enrollee's 
health  condition  requires,  but  no  later 
than  3  working  days  after  the  agency 
receives,  from  the  MCO  or  PIHP,  the 
case  file  and  information  for  any  appeal 
of  a  denial  of  a  service  that,  as  indicated 
by  the  MCO  or  PIHP— 

(i)  Meets  the  criteria  for  expedited 
resolution  as  set  forth  in  §  438.410(a)  of 
this  chapter,  but  was  not  resolved 
within  the  timeframe  for  expedited 
resolution;  or 


(ii)  Was  resolved  within  the 
timeframe  for  expedited  resolution,  but 
reached  a  decision  wholly  or  partially 
adverse  to  the  enrollee. 

(3)  If  the  State  agency  permits  direct 
access  to  a  State  fair  hearing,  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  but  no  later  than  3 
working  days  after  the  agency  receives, 
directly  itom  an  MCO  or  PUff  enrollee, 
a  fair  hearing  request  on  a  decision  to 
deny  a  service  that  it  determines  meets 
the  criteria  for  expedited  resolution,  as 
set  forth  in  §  438.410(a)  of  this  chapter. 


PART  434-CONTRACTS 

1 .  The  authority  citation  for  part  434 
continues  to  read  as  follows: 

Authority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  In  §  434.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  434.1    Basis  and  scope. 

(a)  Statutory  basis.  This  part  is  based 
on  section  1902(a)(4)  of  the  Act,  which 
requires  that  the  State  plan  provide  for 
methods  of  administration  that  the 
Secretary  finds  necessary  for  the  proper 
and  efficient  operation  of  the  plan. 


§434.2    [Amended] 

3.  In  §434.2,  the  definitions  of 
"capitation  fee",  "clinical  laboratory", 
"contractor",  "enrolled  recipient", 
"Federally  qualified  HMO",  "health 
insuring  organization",  "Health 
maintenance  organization  (HMO)", 
"nonrisk",  "Prepaid  health  plan  (PHP) 
"provisional  status  HMO",  and  "risk  or 
underwriting  risk"  are  removed. 

§434.6    [Amended] 

4.  In  paragraph  (a)(1),  the  term 
"appendix  G"  is  removed. 

§§434.20  through  434.38  (Subpart  C) 
[Removed] 

5.  Subpart  C.  consisting  of  §§  434.20 
through  434.38,  is  removed  and 
reserved. 

§§434.42  through  434.44    [Removed] 

6.  In  subpart  D,  §§434.42  and  434.44 
are  removed. 

§§434.50  through  434.67  (Subpart  E) 
[Removed] 

7.  Subpart  E,  consisting  of  §§434.50 
through  434.67,  is  removed  and 
reserved. 

8. .Section  434.70  is  revised  to  read  as 
follows: 


§434.70    Conditions  for  Federal  financial 
participation  (FFP). 

(a)  Basic  requirements.  FFP  is 
available  only  for  periods  during  which 
the  contract — 

(1)  Meets  the  requirements  of  this 
part; 

(2)  Meets  the  applicable  requirements 
of  45  CFR  part  74;  and 

(3)  Is  in  effect. 

(b)  Basis  for  withholding.  CMS  may 
withhold  FFP  for  any  period  during 
which  the  State  fails  to  meet  the  State 
plan  requirements  of  this  part. 

§§434.71  through  434.75  and  434.80 
[Removed] 

9.  Sections  434.71  UutJugh  434.75. 
and  434.80  are  removed. 

PART  435— ELIGIBIUTY  IN  THE 
STATES,  THE  DISTRICT  OF 
COLUMBIA,  THE  NORTHERN 
MARIANA  ISLANDS,  AND  AMERICAN 
SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Actt42  U.S.C.  1302). 

§435.212    [Amended] 

2.  Amend  §435.212  as  follows: 

a.  Throughout  the  section,  "HMO", 
wherever  it  appears,  is  revised  to  read 
"MCO". 

b.  The  section  heading  and  the 
introductory  text  is  revised  to  read  as 
follows: 

§  435.21 2    Individuals  who  would  be 
ineligible  If  they  were  not  enrolled  In  an 
MCO  or  PCCM. 

The  State  agency  may  provide  that  a 
recipient  who  is  enrolled  in  an  MCO  or 
PCCM  and  who  becomes  ineligible  for 
Medicaid  is  considered  to  continue  to 
be  eligible — 
***** 

3.  Section  435.326  is  revised  to  read 
as  follows: 

§  435.326    Individuals  who  would  be 
ineligible  if  they  were  not  enrolled  In  an 
MCO  or  PCCM. 

If  the  agency  provides  Medicaid  to  the 
categorically  needy  under  §  435.212,  it 
may  provide  it  under  the  same  rules  to 
medically  needv  recipients  who  are 
enrolled  in  MCOs  or  PCCMs. 

§435.1002    [Amended] 

4.  In  §§435.1002,  in  paragraph  (a). 
"§§435.1007  and  435.1008"  is  revised 
to  read  "§§435.1007,  435.1008,  and      • 
438.814  of  this  chapter". 

5.  A  new  part  438  is  added  to  chapter 
FV  to  read  as  follows: 
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PART  438— MANAGED  CARE 
Subpart  A — General  Provisions 

doc. 

438.1  Basis  and  scope. 

438.2  DeRnitions. 

438.6    Contract  requirements. 

438.8    Provisions  that  apply  to  PIHPs  and 

PAHPs. 
438.10    Information  requirements. 
438.12     Provider  discrimination  prohibited. 

Sut>part  B — State  Responsibilities 

438. so    State  Plan  requirements. 

438.52    Choice  of  MCOs.  PIHPs,  PAHPs.  and 

PCCMs. 
438.56    Disenrollment:  Requirements  and 

limitations. 
438.58    Conflict  of  interest  safeguards. 
438.60    Limit  on  payment  to  other 

providers. 
438.62    Continued  services  to  recipients. 
438.66    Monitoring  procedures. 

Subpart  C — Enrollee  Rights  and 
Protections 

438.100  Enrollee  rights. 

438.102  Provider-enrollee  communications. 

438.104  Marketing  activities. 

438.106  Liability  for  payment. 

438.108  Cost  sharing. 

438.114  Emergency  and  poststabilization 

services. 

438.116  Solvency  standards. 

Subpart  D— Ouality  Assessment  and 
Performance  Improvement 

438.200     Scope. 

438.202    State  responsibilities. 

438.204    Elements  of  State  quality  strategies. 

Adbess  Standards 

438.206  Availability  of  services. 

438.207  Assurances  of  adequate  capacity 
and  services. 

438.208  Coordination  and  continuity  of 
care. 

438.210    Coverage  and  authorization  of 
services. 

Structure  and  Operation  Standards 

438.214  Provider  selection. 

438.218  Enrollee  information. 

438.224  ConHdentiality. 

438.226  Enrollment  and  disenrollment. 

438.228  Grievance  systems. 

438.230  Subcontractual  relationships  and 
delegation. 

Measurement  and  Improvement 
Standards 

438.236    Practice  guidelines. 
438.240    Quality  assessment  and 

performance  improvement  program. 
438.242    Health  information  systems. 

Subpart  E— {Reserved] 
Subpart  P— Grievance  System 

.438.400    Statutory  basis  and  definitions. 
438.402    General  requirements. 


438.404     Notice  of  action. 

438.406    Handling  of  grievances  and 

appeals. 
438.408    Resolution  and  notification: 

Grievances  and  appeals. 
438.410    Expedited  resolution  of  appeals. 
438.414    Information  about  the  grievance 

system  to  providers  and  subcontractors. 
438.416    Recordkeeping  and  reporting 

requirements. 
438.420    Continuation  of  benefits  while  the 

MCO  or  PIHP  appeal  and  the  State  fair 

hearing  are  pending. 
438.424    Effectuation  of  reversed  appeal 

resolutions. 

Subpart  G — [Reserved] 

Subpart  H — Certifications  and  Program 
Integrity 

438.600    Statutory  basis. 

438.602    Basic  rule. 

438.604    Data  that  must  be  certified. 

438.606    Source,  content,  and  timing  of 

certification. 
438.608    Program  integrity  requirements. 
438.610    Prohibited  affiliations  with 

individuals  debarred  by  Federal 

agencies. 

Subpart  I — Sanctions 

438.700    Basis  for  imposition  of  sanctions. 
438.702    Types  of  intermediate  sanctions. 
438.704    Amounts  of  civil  money  penalties. 
438.706    Special  rules  for  temporary 

management. 
438.708    Termination  of  an  MCO  or  PCCM 

contract. 
438.710    Due  process:  Notice  of  sanction 

and  pre-termination  hearing. 
438.722     Disenrollment  during  termination 

hearing  process. 
438.724    Notice  to  CMS. 
438.726    State  plan  requirement. 
438.730    Sanction  by  CMS:  Special  rules  for 

MCOs. 

Subpart  J — CondWons  for  Federal 
Financial  Participation 

438.802    Basic  requirements. 

438.806    Prior  approval. 

438.808    Exclusion  of  entities. 

438.810    Expenditures  for  enrollment  broker 

services. 
438.812    Costs  under  risk  and  nonrisk 

contracts. 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

Sut)part  A — General  Provisions 

§438.1    Basis  and  scope. 

(a)  Statutory  basis.  This  part  is  based 
on  sections  1902(a)(4),  1903(m),  1905(t), 
and  1932  of  the  Act. 

(1)  Section  1902(a)(4)  requires  that 
States  provide  for  methods  of 
administration  that  the  Secretary  finds 
necessary  for  proper  and  efficient 
operation  of  the  State  plan.  The 
application  of  the  requirements  of  this 
part  to  PIHPs  and  PAHPs  that  do  not 


meet  the  statutory  definition  of  an  MCO 
or  a  PCCM  is^under  the  authority  in 
section  1902(a)(4). 

(2)  Section  1903(m)  contains 
requirements  that  apply  to 
comprehensive  risk  contracts. 

(3)  Section  1903{m)(2){H)  provides 
that  an  enrollee  who  loses  Medicaid 
eligibility  for  not  more  than  2  months 
may  be  enrolled  in  the  succeeding 
month  in  the  same  MCO  or  PCCM  if  that 
MCO  or  PCCM  still  has  a  contract  with 
the  State. 

(4)  Section  1905(t)  contains 
requirements  that  apply  to  PCCMs. 

(5)  Section  1932— 

(i)  Provides  that,  with  specified 
exceptions,  a  State  may  require 
Medicaid  recipients  to  enroll  in  MCOs 
or  PCCMs; 

(ii)  Establishes  the  rules  that  MCOs, 
PCCMs,  the  State,  and  the  contracts 
between  the  State  and  those  entities 
must  meet,  including  compliance  with 
requirements  in  sections  1903(m)  and 
1905{t)  of  the  Act  that  are  implemented 
in  this  part; 

(iii)  Establishes  protections  for 
enroUees  of  MCOs  and  PCCMs; 

(iv)  Requires  States  to  develop  a 
quality  assessment  and  performance 
improvement  strategy; 

(v)  Specifies  certain  prohibitions 
aimed  at  the  prevention  of  fraud  and 
abuse; 

(vi)  Provides  that  a  State  may  not 
enter  into  contracts  with  MCOs  unless 
it  has  established  intermediate  sanctions 
that  it  may  impose  on  an  MCO  that  fails 
to  comply  with  specified  requirements; 
and 

(vii)  Makes  other  minor  changes  in 
the  Medicaid  program. 

(b)  Scope.  Tnis  part  sets  forth 
requirements,  prohibitions,  and 
procedures  for  the  provision  of 
Medicaid  services  through  MCOs, 
PIHPs,  PAHPs,  and  PCCMs. 
Requirements  vary  depending  on  the 
type  of  entity  and  on  the  authority 
under  which  the  State  contracts  with 
the  entity.  Provisions  that  apply  only 
when  the  contract  is  under  a  mandatory 
managed  care  program  authorized  by 
section  1932(a)(1)(A)  of  the  Act  are 
identified  as  such. 

§438.2    Definitions. 

As  used  in  this  part — 

Capitation  payment  means  a  payment 
the  State  agency  makes  periodically  to 
a  contractor  on  behalf  of  each  recipient 
enrolled  under  a  contract  for  the 
provision  of  medical  services  under  the 
State  plan.  The  State  agency  makes  the 
payment  regardless  of  whether  the 
particular  recipient  receives  services 
during  the  period  covered  by  the 
payment. 
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Comprehensive  risk  contract  means  a 
risk  contract  that  covers  comprehensive 
services,  that  is,  inpatient  hospital 
services  and  any  of  the  following 
services,  or  any  three  or  more  of  the 
following  services: 

(1)  OutpatieOt  hospital  services. 

(2)  Rural  health  clinic  services. 

(3)  FQHC  services. 

(4)  Other  laboratory  and  X-ray 
services. 

(5)  Nursing  facility  (NF)  services! 

(6)  Early  and  periodic  screening, 
diagnostic,  and  treatment  (EPSDT) 
services. 

(7)  Family  planning  services. 

(8)  Physician  services. 

(9)  Home  health  services. 
Federally  qualified  HMO  means  an 

HMO  that  CMS  has  determined  is  a 
qualified  HMO  under  section  1310(d)  of 
the  PHS  Act. 

Health  care  professional  means  a 
physician  or  any  of  the  following:  a 
podiatrist,  optometrist,  chiropractor, 
psychologist,  dentist,  physician 
assistant,  physical  or  occupational 
therapist,  therapist  assistant,  speech- 
language  pathologist,  audiologist, 
registered  or  practical  nurse  (including 
nurse  practitioner,  clinical  muse 
specialist,  certified  registered  nurse 
anesthetist,  and  certified  nurse 
midwife),  licensed  certified  social 
worker,  registered  respiratory  therapist, 
and  certified  respiratory  therapy 
technician. 

Health  insuring  organization  (HIO) 
means  a  county  operated  entity,  that  in 
exchange  for  capitation  payments, 
covers  services  for  recipients — 

(1)  Through  payments  to,  or 
arrangements  with,  providers; 

(2)  Under  a  comprehensive  risk 
contract  with  the  State;  and 

(3)  Meets  the  following  criteria — 
(i)  First  became  operational  prior  to 

January  1,  1986;  or 

(ii)  Is  described  in  section  9517(e)(3) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1985  (as  amended  by  section 
4734  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990). 

Managed  care  organization  [MCO) 
means  an  entity  that  has,  or  is  seeking 
to  qualify  for,  a  comprehensive  risk 
contract  under  this  part,  and  that  is — 

(1)  A  Federally  qualified  HMO  that 
meets  the  advance  directives 
requirements  of  subpart  I  of  part  489  of 
this  chapter;  or 

(2)  Any  public  or  private  entity  that 
meets  the  advance  directives 
requirements  and  is  determined  to  also 
meet  the  following  conditions: 

(i)  Makes  the  services  it  provides  to  its 
Medicaid  enroUees  as  accessible  (in 
terms  of  timeliness,  amount,  duration, 
and  scope)  as  those  services  are  to  other 


Medicaid  recipients  within  the  area 
served  by  the  entity. 

(ii)  Meets  the  solvency  standards  of 
§438.116. 

Nonrisk  contmct  means  a  contract 
under  which  the  contractor — 

(1)  Is  not  at  financial  risk  for  changes 
in  utilization  or  for  costs  incurred  under 
the  contract  that  do  not  exceed  the 
upper  payment  limits  specified  in 
§447.362  of  this  chapter;  and 

(2)  May  be  reimbursed  by  the  State  at 
the  end  of  the  contract  period  on  the 
basis  of  the  incurred  costs,  subject  to  the 
specified  limits. 

Prepaid  ambulatory  health  plan 
(PAHP)  means  an  entity  that— 

(1)  Provides  medical  services  to 
enroUees  imder  contract  with  the  State 
agency,  and  on  the  basis  of  prepaid 
capitation  payments,  or  other  payment 
arrangements  that  do  not  use  State  plan 
payment  rates; 

(2)  Does  not  provide  or  arrange  for. 
and  is  not  otherwise  responsible  for  the 
provision  of  any  inpatient  hospital  or 
institutional  services  for  its  enroUees; 
and 

(3)  Does  not  have  a  comprehensive 
risk  contract. 

Prepaid  inpatient  health  plan  (PIHP) 
means  an  entity  that — 

(1)  Provides  medical  services  to 
enroUees  under  contract  with  the  State 
agency,  and  on  the  basis  of  prepaid 
capitation  payments,  or  other  payment 
arrangements  that  do  not  use  State  plan 
payment  rates; 

(2)  Provides,  arranges  for,  or 
otherwise  has  responsibility  for  the 
provision  of  any  inpatient  hospital  or 
institutional  services  for  its  enroUees; 
and 

(3)  Does  not  have  a  comprehensive 
risk  contract. 

Primary  care  means  all  health  care 
services  and  laboratory  services 
customarily  fiamished  by  or  through  a 
general  practitioner,  family  physician, 
internal  medicine  physician, 
obstetrician/gynecologist,  or 
pediatrician,  to  the  extent  the  furnishing 
of  those  services  is  legally  authorized  in 
the  State  in  which  the  practitioner 
furnishes  them. 

Primary  care  case  management  means 
a  system  under  which  a  PCCM  contracts 
with  the  State  to  furnish  case 
management  services  (which  include 
the  location,  coordination  and 
monitoring  of  primary  health  care 
services)  to  Medicaid  recipients. 

Primary  care  case  manager  (PCCM) 
means  a  physician,  a  physician  group 
practice,  an  entity  that  employs  or 
auranges  with  physicians  to  furnish 
primary  care  case  management  services 
or,  at  State  option,  any  of  the  following: 

(1)  A  physician  assistant. 


(2)  A  nurse  practitioner. 

(3)  A  certified  nurse-midwife. 

FUsk  contract  means  a  contract  under 
which  the  contractor — 

(1)  Assumes  risk  for  the  cost  of  the 
services  covered  under  the  contract;  and 

(2)  Incurs  loss  if  the  cost  of  furnishing 
the  services  exceeds  the  payments 
under  the  contract. 

§438.6    Contract  r«qulr*m*nts. 

(a)  Regional  office  review.  The  CMS 
Regional  Office  must  review  and 
approve  all  MCO.  PIHP.  and  PAHP 
contracts,  including  those  risk  and 
nonrisk  contracts  that,  on  the  basis  of 
their  value,  are  not  subject  to  the  prior 
approval  requirement  in  §  438.806. 

fb)  Entities  eligible  for  comprehensive 
risk  contracts.  A  State  agency  may  enter 
into  a  comprehensive  risk  contract  only 
with  the  following: 

(1)  An  MCO. 

(2)  The  entities  identified  in  section 
1903(m){2)(B)(i).  (ii),  and  (iii)  of  the  Act. 

(3)  Community,  Migrant,  and 
Appalachian  Health  Centers  identified 
in  section  1903(m)(2)(G)  of  the  Act. 
Unless  they  qualify  for  a  total 
exemption  under  section  1903(m)(2)(B) 
of  the  Act.  these  entities  are  subject  to 
the  regulations  governing  MCOs  under 
this  part. 

(4)  An  HIO  that  arranges  for  services 
and  became  operational  before  January 
1986. 

(5)  An  HIO  described  in  section 
9517(c)(3)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1985  (as  added  by 
section  4734(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990). 

(c)  Payments  under  risk  contracts. 

(1)  Terminology.  As  used  in  this 
paragraph,  the  following  terms  have  the 
indicated  meanings: 

(i)  Actuarially  sound  capitation  rates 
means  capitation  rates  that — 

(A)  Have  been  developed  in 
accordance  with  generally  accepted 
actuarial  principles  and  practices; 

(B)  Are  appropriate  for  the 
populations  to  be  covered,  and  the 
services  to  be  furnished  under  the 
contract;  and 

(C)  Have  ^een  certified,  as  meeting  the 
requirements  of  this  paragraph  (c),  by 
actuaries  who  meet  the  qualification 
standards  established  by  the  American 
Academy  of  Actuaries  and  follow  the 
practice  standards  established  by  the 
Actuarial  Standards  Board. 

(ii)  Adjustments  to  smooth  data 
means  adjustments  made,  by  cost- 
neutral  methods,  across  rate  cells,  to 
compensate  for  distortions  in  costs, 
utilization,  or  the  number  of  eligibles. 

(iii)  Cosf  neutral  means  that  the 
mechanism  used  to  smooth  data,  share 
risk,  or  adjust  for  risk  will  recognize 
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both  higher  and  lower  expected  costs 
and  is  not  intended  to  create  a  net 
aggregate  gain  or  loss  across  all 
payments. 

(iv)  Incentive  arrangement  means  any 
payment  mechanism  under  which  a 
contractor  may  receive  additional  funds 
over  and  above  the  capitation  rates  it 
was  paid  for  meeting  targets  specified  in 
the  contract. 

(v)  Risk  corridor  means  a  risk  sharing 
mechanism  in  which  States  and 
contractors  share  in  both  profits  and 
losses  under  the  contract  outside  of 
predetermined  threshold  amount,  so 
that  after  an  initial  corridor  in  which  the 
contractor  is  responsible  for  all  losses  or 
retains  all  profits,  the  State  contributes 
a  portion  toward  any  additional  losses, 
and  receives  a  portion  of  any  additional 
profits. 

(2)  Basic  requirements,  (i)  All 
payments  under  risk  contracts  and  all 
risk-sharing  mechanisms  in  contracts 
must  be  actuarially  sound. 

(ii)  The  contract  must  specify  the 
payment  rates  and  any  risk-sharing 
mechanisms,  and  the  actuarial  basis  for 
computation  of  those  rates  and 
mechanisms. 

(3)  Requirements  for  actuarially 
sound  rates.  In  setting  actuarially  sound 
capitation  rates,  the  State  must  apply 
the  following  elements,  or  explain  why 
they  are  not  applicable: 

(i)  Base  utilization  and  cost  data  that 
are  derived  from  the  Medicaid 
population,  or  if  not,  are  adjusted  to 
make  them  comparable  to  the  Medicaid 
population. 

(ii)  Adjustments  made  to  smooth  data 
and  adjustments  to  accoimt  for  factors 
such  as  medical  trend  inflation, 
incomplete  data,  MCO,  PIHP,  or  PAHP 
administration  (subject  to  the  limits  in 
paragraph  (c)(4)(ii)  of  this  section),  and 
utilization; 

(iii)  Rate  cells  specific  to  the  enrolled 
population,  by — 

(A)  Eligibility  category; 

(B)  Age; 

(C)  Gender; 

(D)  Locality/region;  and 

(E)  Risk  adjustments  based  on 
diagnosis  or  health  status  (if  used). 

(iv)  Other  payment  mechanisms  and 
utilization  and  cost  assumptions  that  are 
appropriate  for  individuals  with  chronic 
illness,  disability,  ongoing  health  care 
needs,  or  catastrophic  claims,  using  risk 
adjustment,  risk  sharing,  or  other 
appropriate  cost-neutr^  methods. 

(4)  Documentation.  The  State  must 
provide  the  following  dociunentation: 

(0  The  actuarial  certification  of  the 
capitation  rates. 

(ii)  An  assurance  (in  accordance  with 
paragraph  (c)(3)  of  this  section)  that  all 
payment  rates  are — 


(A)  Based  only  upon  services  covered 
imder  the  State  plan  (or  costs  directly 
related  to  providing  these  services,  for 
example,  MCO.  PIHP,  or  PAHP 
administration). 

(B)  Provided  under  the  contract  to 
Medicaid-eligible  individuals. 

(iii)  The  State's  projection  of 
expenditiu'es  under  its  previous  year's 
contract  (or  under  its  FFS  program  if  it 
did  not  have  a  contract  in  the  previous 
year)  compared  to  those  projected  under 
the  proposed  contract. 

(iv)  An  explanation  of  any  incentive 
arrangements,  or  stop-loss,  reinsurance, 
or  any  other  risk-sharing  methodologies 
under  the  contract. 

(5)  Special  contract  provisions. 

(i)  Contract  provisions  for 
reinsurance,  stop-loss  limits  or  other 
risk-sharing  methodologies  must  be 
computed  on  an  actuarially  soimd  basis. 

(ii)  If  risk  corridor  arrangements  residt 
in  payments  that  exceed  the  approved 
capitation  rates,  these  excess  payments 
will  not  be  considered  actuarially  sound 
to  the  extent  that  they  result  in  total 
payments  that  exceed  the  amount 
Medicaid  would  have  paid,  on  a  fee-fbr- 
service  basis,  for  the  State  plan  services 
actually  furnished  to  enrolled 
individuals,  plus  an  amount  for  MCO. 
PIHP,  or  PAHP  administrative  costs 
directly  related  to  the  provision  of  these 
services. 

(iii)  Contracts  with  incentive 
arrangements  may  not  provide  for 
payment  in  excess  of  105  percent  of  the 
approved  capitation  payments 
attributable  to  the  enrollees  or  services 
covered  by  the  incentive  arrangement, 
since  such  total  payments  will  not  be 
considered  to  be  actuarially  sound. 

(iv)  For  all  incentive  arrangements, 
the  contract  must  provide  that  the 
arrangement  is — 

(A)  For  a  fixed  period  of  time; 

(B)  Not  to  be  renewed  automatically; 

(C)  Made  available  to  both  public  and 
private  contractors; 

(D)  Not  conditioned  on 
intergovenunental  transfer  agreements; 
and 

(E)  Necessary  for  the  specified 
activities  and  targets. 

(v)  If  a  State  makes  payments  to 
providers  for  graduate  medical 
education  (GME)  costs  under  an 
approved  State  plan,  the  State  must 
adjust  the  actuarially  sound  capitation 
rates  to  account  for  the  GME  payments 
to  be  made  on  behalf  of  eiuoUees 
covered  under  the  contract,  not  to 
exceed  the  aggregate  amount  that  would 
have  been  paid  under  the  approved 
State  plan  for  FFS.  States  must  first 
establish  actuarially  sound  capitation 
rates  prior  to  making  adjustments  for 
GME. 


(d)  Enrollment  discrimination 
prohibited.  Contracts  with  MCOs, 
PIHPs,  PAHPs,  and  PCCMs  must 
provide  as  follows: 

(1)  The  MCO,  PIHP,  PAHP,  or  PCCM 
accepts  individuals  eligible  for 
enrollment  in  the  order  in  which  they 
apply  without  restriction  (unless 
authorized  by  the  Regional 
Administrator),  up  to  the  limits  set 
uinder  the  contract. 

(2)  Enrollment  is  volimtary,  except  in 
the  case  of  mandatory  enrollment 
programs  that  meet  the  conditions  set 
forth  in  §  438.50(a). 

(3)  The  MCO,  PIHP,  PAHP,  or  PCCM 
will  not,  on  the  basis  of  health  status  or 
need  for  health  care  services, 
discriminate  against  individuals  eligible 
to  eiu-oU. 

(4)  The  MCO.  PIHP.  PAHP,  or  PCCM 
will  not  discriminate  against 
individuals  eligible  to  enroll  on  the 
basis  of  race,  color,  or  national  origin, 
and  will  not  use  any  policy  or  practice 
that  has  the  efi^ect  of  discriminating  on 
the  basis  of  race,  color,  or  national 
origin. 

(e)  Services  that  may  be  covered.  An 
MCO,  PIHP,  or  PAHP  contract  may 
cover,  for  enrollees,  services  that  are  in 
addition  to  those  covered  under  the 
State  plan,  although  the  cost  of  these 
services  cannot  be  included  when 
determining  the  payment  rates  under 

§  438.6(c). 

(f)  Compliance  with  contracting  rules. 
All  contracts  under  this  subpart  must: 

(1)  Comply  with  all  applicable 
Federal  and  State  laws  and  regulations 
including  title  VI  of  the  Civil  Rights  Act 
of  1964;  tide  IX  of  the  Education 
Amendments  of  1972  (regarding 
education  programs  and  activities);  the 
Age  Discrimination  Act  of  1975;  the 
Rehabilitation  Act  of  1973;  and  the 
Americans  with  Disabilities  Act;  and 

(2)  Meet  all  the  requirements  of  this 
section. 

(g)  Inspection  and  audit  of  financial 
records.  Risk  contracts  must  provide 
that  the  State  agency  and  the 
Department  may  inspect  and  audit  any 
financial  records  of  the  entity  or  its 
subcontractors. 

(h)  Physician  incentive  plans.  (1) 
MCO,  PIHP,  and  PAHP  contracts  must 
provide  for  compliance  with  the 
requirements  set  forth  in  §§422.208  and 
422.210  of  this  chapter. 

(2)  In  applying  the  provisions  of 
§§422.208  and  422.210  of  this  chapter, 
references  to  "M+C  organization", 
"CMS",  and  "Medicare  beneficiaries" 
must  be  read  as  references  to  "MCO, 
PIHP,  or  PAHP",  "State  agency"  and 
"Medicaid  recipients",  respectively. 

(i)  Advance  directives.  (1)  All  MCO  " 
and  PIHP  contracts  must  provide  for 
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compliance  with  the  requirements  of 
§422.128  of  this  chapter  for  maintaining 
written  policies  and  procedures  for 
advance  directives. 

(2)  All  PAHP  contracts  must  provide 
for  compliance  with  the  requirements  of 
§422.128  of  this  chapter  for  maintaining 
written  policies  and  procedures  for 
advance  directives  if  the  PAHP 
includes,  in  its  network,  any  of  those 
providers  listed  in  §489. 102(a)  of  this 
chapter. 

(3)  The  MCO,  PIHP,  or  PAHP  subject 
to  this  requirement  must  provide  adult 
enrollees  with  written  information  on 
advance  directives  policies,  and  include 
a  description  of  applicable  State  law. 

(4)  The  information  must  reflect 
:hanges  in  State  law  as  soon  as  possible, 
)ut  no  later  than  90  days  after  the 
affective  date  of  the  change. 

(j)  Special  rules  for  certain  HIOs. 
Contracts  with  HIOs  that  began 
operating  on  or  after  January  1, 1986, 
md  that  the  statute  does  not  explicitly 
9xempt  from  requirements  in  section 
1903(m)  of  the  Act,  are  subject  to  all  the 
requirements  of  this  part  that  apply  to 
MCOs  and  contracts  with  MCOs.  These 
HIOs  may  enter  into  comprehensive  risk 
contracts  only  if  they  meet  the  criteria 
of  paragraph  (a)  of  this  section. 

(k)  Additional  rules  for  contracts  with 
PCCMs.  A  PCCM  contract  must  meet  the 
lollowing  requirements: 
I    (1)  Provide  for  reasonable  and 
adequate  hours  of  operation,  including 
24-hour  availability  of  information, 
referral,  and  treatment  for  emergency 
medical  conditions. 

(2)  Restrict  enrollment  to  recipients 
who  reside  sufficiently  near  one  of  the 
manager's  delivery  sites  to  reach  that 
site  within  a  reasonable  time  using 
available  and  affordable  modes  of 

ansportation. 

(3)  Provide  for  arrangements  with,  or 
referrals  to,  sufficient  numbers  of 
physicians  and  other  practitioners  to 
ensure  that  services  under  the  contract 
can  be  furnished  to  enrollees  promptly 
and  without  compromise  to  quality  of 
care. 

(4)  Prohibit  discrimination  in 
eiuroUment,  disenrollment,  and  re- 
enroUment,  based  on  the  recipient's 
health  status  or  need  for  health  care 
services. 

(5)  Provide  that  enrollees  have  the 
right  to  disenroll  from  their  PCCM  in 
accordance  with  §438. 56(c). 

(1)  Subcontracts.  All  subcontracts 
must  fulfill  the  requirements  of  this  part 
that  are  appropriate  to  the  service  or 
activity  delegated  imder  the 
subcontract. 

(m)  Choice  of  health  professional.  The 
I  :ontract  must  allow  each  enroUee  to 


ir 


choose  his  or  her  health  professional  to 
the  extent  possible  and  appropriate. 

S  438.8    Provisions  that  apply  to  PIHPs  and 
PAHPs. 

(a)  The  following  requirements  and 
options  apply  to  PIHPs,  PIHP  contracts, 
and  States  with  respect  to  PIHPs,  to  the 
same  extent  that  they  apply  to  MCOs. 
MCO  contracts,  and  States  for  MCOs. 

(1)  The  contract  requirements  of 

§  438.6,  except  for  requirements  that 
pertain  to  HIOs. 

(2)  The  information  requirements  in 
§438.10. 

(3)  The  provision  against  provider 
discrimination  in  §438.12. 

(4)  The  State  responsibility  provisions 
of  subpart  B  of  this  part  except  §438.50. 

(5)  The  enroUee  rights  and  protection 
provisions  in  subpart  C  of  this  part. 

(6)  The  quality  assessment  and 
performance  improvement  provisions  in 
subpart  D  of  this  part  to  the  extent  that 
they  are  applicable  to  services  furnished 
by  the  PIHP. 

(7)  The  grievance  system  provisions 
in  subpart  F  of  this  part. 

(8)  The  certification  and  program 
integrity  protection  provisions  set  forth 
in  subpart  H  of  this  part. 

(b)  The  following  requirements  and 
options  for  PAHPs  apply  to  PAHPs. 
PAHP  contracts,  and  States. 

(1)  The  contract  requirements  of 
§  438.6,  except  requirements  for — 

(i)  HIOs. 

(ii)  Advance  directives  (unless  the 
PAHP  includes  any  of  the  providers 
listed  in  §489.102)  of  this  chapter. 

(2)  All  applicable  portions  of  the 
information  requirements  in  §438.10. 

(3)  The  provision  against  provider 
discrimination  in  §438,12. 

(4)  The  State  responsibility  provisions 
of  subpart  B  of  this  part  except  §438.50. 

(5)  The  provisions  on  enrollee  rights 
and  protections  in  subpart  C  of  this  part. 

(6)  Designated  portions  of  subpart  D 
of  this  part. 

(7)  An  enrollee's  right  to  a  State  fair 
hearing  under  subpart  E  of  part  431  of 
this  chapter. 

§438.10    Information  rsquirements. 

(a)  Terminology.  As  used  in  this 
section,  the  following  terms  have  the 
indicated  meanings: 

Enrollee  means  a  Medicaid  recipient 
who  is  currently  enrolled  in  an  MCO. 
PIHP.  PAHP.  or  PCCM  in  a  given 
managed  care  program. 

Potential  enrollee  means  a  Medicaid 
recipient  who  is  subject  to  mandatory 
enrollment  or  may  voluntarily  elect  to 
enroll  in  a  given  managed  care  program, 
but  is  not  yet  an  enrollee  of  a  specific 
MCO.  PIHP.  PAHP,  or  PCCM. 

(b)  Basic  rules.  (1)  Each  State, 
enrollment  broker,  MCO,  PIHP,  PAHP, 


and  PCCM  must  provide  all  eimsUment 
notices,  informational  materials,  and 
instructional  materials  relating  to 
enrollees  and  potential  enrollees  in  a 
maimer  and  format  that  may  be  easily 
imderstood. 

(2)  The  State  must  have  in  place  a 
mechanism  to  help  eiu-oUees  and 
potential  enrollees  understand  the 
State's  managed  care  program. 

(3)  Each  MCO  and  PIHP  must  have  in 
place  a  mechanism  to  help  enrollees 
and  potential  enrollees  understand  the 

•requirements  and  benefits  of  the  plan. 

(c)  Language.  The  State  must  do  the 
following: 

(1)  Establish  a  methodology  for 
identifying  the  prevalent  non-English 
languages  spoken  by  enrollees  and 
potential  enrollees  throughout  the  State. 
"Prevalent"  means  a  non-English 
language  spoken  by  a  significant 
number  or  percentage  of  potential 
eiu^ollees  and  enrollees  in  the  State. 

(2)  Make  available  written 
information  in  each  prevalent  non- 
English  language. 

(3)  Require  each  MCO.  PIHP,  PAHP, 
and  PCCM  to  make  its  written 
information  available  in  the  prevalent 
non-English  languages  in  its  particular 
service  area. 

(4)  Make  oral  interpretation  services 
available  and  require  each  MCO,  PIHP, 
PAHP,  and  PCCM  to  make  those 
services  available  free  of  charge  to  each 
potential  enrollee  and  enrollee.  This 
applies  to  all  non-English  languages,  not 
just  those  that  the  State  identifies  as 
prevalent. 

(5)  Notify  enrollees  and  potential 
enrollees,  and  require  each  MCO,  PIHP, 
PAHP,  and  PCCM  to  notify  its 
enrollees — 

(i)  That  oral  interpretation  is  available 
for  any  language  and  written 
information  is  available  in  prevalent 
languages;  and 

(ii)  How  to  access  those  services. 

(d)  Format.  (1)  Written  material 
must— 

(i)  Use  easily  understood  language 
and  format;  and 

(ii)  Be  available  in  alternative  formats 
and  in  an  appropriate  manner  that  takes 
into  consideration  the  special  needs  of   | 
those  who,  for  example,  are  visually 
limited  or  have  limited  redding 
proficiency. 

(2)  All  enrollees  and  potential 
enrollees  must  be  informed  that 
information  is  available  in  alternative 
formats  and  how  to  access  those 
formats. 

(e)  Information  for  potential  enrollees. 
(1)  The  State  or  its  contracted 

representative  must  provide  the 
information  specified  in  paragraph  (e)(2) 
of  this  section  to  each  potential  enrollee 
as  follows: 
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(i)  At  the  time  the  potential  enrollee 
first  becomes  eligible  to  em-oll  in  a 
volimtary  program,  or  is  first  required  to 
enroll  in  a  mandatory  enrollment 
program. 

(ii)  Within  a  timeframe  that  enables 
the  potential  enrollee  to  use  the 
information  in  choosing  among 
available  MCOs,  PIHP,  PAHPs.  or 
PCCMs. 

(2)  The  information  for  potential 
enroUees  must  include  the  following: 

(i)  General  information  about — 

(A)  The  basic  features  of  managed 
care; 

(B)  Which  populations  are  excluded 
from  enrollment,  subject  to  mandatory 
enrollment,  or  free  to  enroll  voluntarily 
in  the  program;  and 

(C)  MCO.  PIHP.  PAHP,  and  PCCM 
responsibilities  for  coordination  of 
enrollee  care; 

(ii)  Information  specific  to  each  MCO, 
PIHP,  PAHP,  or  PCCM  program 
operating  in  potential  enroUee's  service 
area.  A  summary  of  the  following 
information  is  sufficient,  but  the  State 
must  provide  more  detailed  information 
upon  request: 

(A)  Benefits  covered. 

(B)  Cost  sharing,  if  any. 

(C)  Service  area. 

(D)  Names,  locations,  telephone 
niunbers  of,  and  non-English  language 
spoken  by  current  contracted  providers, 
and  including  identification  of 
providers  that  are  not  accepting  new 
patients.  For  MCOs,  PIHPs,  and  PAHPs, 
this  includes  at  a  minimum  information 
on  primary  care  physicians,  specialists, 
and  hospitals. 

(E)  Benefits  that  are  available  imder 
the  State  plan  but  are  not  covered  under 
the  contract,  including  how  and  where 
the  enrollee  may  obtain  those  benefits, 
any  cost  sharing,  and  how 
transportation  is  provided.  For  a 
counseling  or  referral  service  that  the 
MCO,  PIHP,  PAHP,  or  PCCM  does  not 
cover  because  of  moral  or  religious 
objections,  the  State  must  provide 
information  about  where  and  how  to 
obtain  the  service. 

(f)  General  information  for  all 
enroUees  of  MCOs.  PIHPs,  PAHPs,  and 
PCCMs.  Information  must  be  furnished 
to  MCO,  PIHP,  PAHP,  and  PCCM 
enroUees  as  follows: 

(1)  The  State  must  notify  all  enroUees 
of  their  disenrollment  rights,  at  a 
minimum,  annually.  For  States  that 
choose  to  restrict  disenrollment  for 
periods  of  90  days  or  more.  States  must 
send  the  notice  no  less  than  60  days 
before  the  start  of  each  enrollment 
period. 

(2)  The  State,  its  contracted 
representative,  or  the  MCO,  PIHP, 
PAHP,  or  PCCM  must  notify  all 


enroUees  of  their  right  to  request  and 
obtain  the  information  listed  in 
paragraph  (f)(6)  of  this  section  and,  if 
applicable,  paragraphs  (g)  and  (h)  of  this 
section,  at  least  once  a  year. 

(3)  The  State,  its  contracted 
representative,  or  the  MCO,  PIHP, 
PAHP,  or  PCCM  must  furnish  to  each  of 
its  enroUees  the  information  specified  in 
paragraph  (f)(6)  of  this  section  and,  if 
appUcable,  paragraphs  (g)  and  (h)  of  thia 
section,  within  a  reasonable  time  after 
the  MCO,  PIHP,  PAHP,  or  PCCM 
receives,  fit)m  the  State  or  its  contracted 
representative,  notice  of  the  recipient's 
enrollment. 

(4)  The  State,  its  contracted 
representative,  or  the  MCO,  PIHP, 
PAHP,  or  PCCM  must  give  each  enrollee 
written  notice  of  any  change  (that  the 

'  State  defines  as  "significant")  in  the 
information  specified  in  paragraphs 
(f)(6)  of  this  section  and,  if  applicable, 
paragraphs  (g)  and  (h)  of  this  section,  at 
least  30  days  before  the  intended 
effective  date  of  the  change. 

(5)  The  MCO.  PIHP,  and,  when 
appropriate,  the  PAHP  or  PCCM,  must 
make  a  good  faith  effort  to  give  vn-itten 
notice  of  termination  of  a  contracted 
provider,  within  15  days  after  receipt  or 
issuance  of  the  termination  notice,  to 
each  enrollee  who  received  his  or  her 
primary  care  from,  or  was  seen  on  a 
regular  basis  by,  the  terminated 
provider. 

(6)  The  State,  its  contracted 
representative,  or  the  MCO,  PIHP, 
PAHP,  or  PCCM  must  provide  the 
following  information  to  all  enroUees: 

(i)  Names,  locations,  telephone 
numbers  of,  and  non-English  languages 
spoken  by  ciurent  contracted  providers 
in  the  enroUee's  service  area,  including 
identification  of  providers  that  are  not 
accepting  new  patients.  For  MCOs, 
PIHPs,  and  PAHPs  this  includes,  at  a 
minimum,  information  on  primciry  care 
physicians,  specialists,  and  hospitals. 

(li)  Any  restrictions  on  the  enroUee's 
freedom  of  choice  among  network 
providers. 

(iii)  Enrollee  rights  and  protections,  as 
specified  in  §438.100. 

(iv)  Information  on  grievance  and  fair 
hearing  procedures,  and  for  MCO  and 
PIHP  enroUees,  the  information 
specified  in  §  438.10(g)(1),  and  for 
PAHP  enroUees,  the  information 
specified  in  §  438.10(h). 

(v)  The  amoimt,  dvuation,  and  scope 
of  benefits  available  under  the  contract 
in  sufficient  detaU  to  ensiue  that 
enroUees  understand  the  benefits  to 
which  they  are  entitled. 

(vi)  Procedures  for  obtaining  benefits, 
including  authorization  requirements. 

(vii)  The  extent  to  which,  and  how, 
enroUees  may  obtain  benefits,  including 


family  planning  services,  fi'om  out-of- 
network  providers. 

(viii)  The  extent  to  which,  and  how, 
after-hours  and  emergency  coverage  are 
provided,  including: 

(A)  What  constitutes  emergency 
medical  condition,  emergency  services, 
and  poststabilization  services,  with 
reference  to  the  definitions  in 
§438.114(a). 

(B)  The  fact  that  prior  authorization  is 
not  required  for  emergency  services. 

(C)  "The  process  and  procedures  for 
obtaining  emergency  services,  including 
use  of  the  911-telephone  system  or  its 
local  eouivalent. 

(D)  Tne  locations  of  any  emergency 
settings  and  other  locations  at  which 
providers  and  hospitals  furnish 
emergency  services  and 
poststabilization  services  covered  under 
the  contract. 

(E)  The  fact  that,  subject  to  the 
provisions  of  this  section,  the  enrollee 
has  a  right  to  use  any  hospital  or  other 
setting  for  emergency  care. 

(ix)  The  poststabilization  care  services 
rules  set  forth  at  §  422.113(c)  of  this 
chapter. 

(x)  Policy  on  referrals  for  specialty 
care  and  for  other  benefits  not  furnished 
by  the  enroUee's  primary  care  provider. 

(xi)  Cost  sharing,  if  any. 

(xii)  How  and  where  to  access  any 
benefits  that  are  available  imder  the 
State  plan  but  are  not  covered  imder  the 
contract,  including  any  cost  sharing, 
and  how  transportation  is  provided.  For 
a  counseling  or  referral  service  that  the 
MCO,  PIHP,  PAHP,  or  PCCM  does  not 
cover  because  of  moral  or  religious 
objections,  the  MCO,  PIHP,  PAHP,  or 
PCCM  need  not  furnish  information  on 
how  and  where  to  obtain  the  service. 
The  State  must  provide  information  on 
how  and  where  to  obtain  the  service. 

(g)  Specific  information  requirements 
for  enroUees  of  MCOs  and  PIHPs.  In 
addition  to  the  requirements  in 
§  438.10(f),  the  State,  its  contracted 
representative,  or  the  MCO  and  PIHP 
must  provide  the  following  information 
to  their  enroUees: 

(1)  Grievance,  appeal,  and  fair  hearing 
procedures  and  timefi-ames,  as  provided 
in  §§438.400  through  438.424,  in  a 
State-developed  or  State-approved 
description,  that  must  include  the 
following:. 

(i)  For  State  fair  hearing — 

(A)  The  right  to  hearing; 

(B)  The  method  for  obtaining  a 
hearing;  and 

(C)  The  rules  that  govern 
representation  at  the  hearing. 

(ii)  The  right  to  file  grievances  and 
appeals. 

(iii)  The  requirements  and  timeframes 
for  filing  a  grievance  or  appeal. 
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li, 


(iv)  The  availability  of  assistance  in 

e  filing  process. 

(v)  The  toll-free  numbers  that  the 
enrollee  can  use  to  file  a  grievance  or  an 
appeal  by  phone. 

(vi)  The  fact  that,  when  requested  by 
the  enrollee — 

(A)  Benefits  will  continue  if  the 
enrollee  files  an  appeal  or  a  request  for 
State  fair  hearing  within  the  timeframes 
specified  for  filing;  and 
f  (B)  The  enrollee  may  be  required  to 
Jay  the  cost  of  services  furnished  while 
the  appeal  is  pending,  if  the  final 
decision  is  adverse  to  the  enrollee. 

(vii)  Any  appeal  rights  that  the  State 
chooses  to  make  available  to  providers 
to  challenge  the  failure  of  the 
organization  to  cover  a  service. 

(2)  Advance  directives,  as  set  forth  in 
§438.6(i)(2). 

(3)  Additional  information  that  is 
available  upon  request,  including  the 
following: 

(i)  Information  on  the  structure  and 
operation  of  the  MCO  or  PIHP. 

(ii)  Physician  incentive  plans  as  set 
forth  in  §  438.6(h)  of  this  chapter. 

(h)  Specific  information  for  PAHPs. 
The  State,  its  contracted  representative, 
or  the  PAHP  must  provide  the  following 
information  to  their  enroUees: 

(1)  The  right  to  a  State  fair  hearing, 
including  the  following: 

(ij  The  right  to  a  hearing. 

(ii)  The  method  for  obtaining  a 
hearing. 

(iii)  The  rules  that  govern 
representation. 

(2)  Advance  directives,  as  set  forth  in 
§  438.6(i)(2),  to  the  extent  that  the  PAHP 
includes  any  of  the  providers  listed  in 

§  489.102(a)  of  this  chapter. 

(3)  Upon  request,  physician  incentive 
plans  as  set  forth  in  §  438.6(h). 

(i)  Special  rules:  States  with 
mandatory  enrollment  under  State  plan 
authority— (1)  Basic  rule.  If  the  State 
plan  provides  for  mandatory  enrollment 
under  §438.50,  the  State  or  its 
contracted  representative  must  provide 
information  on  MCOs  and  PCCMs  (as 
specified  in  paragraph  (i)(3)  of  this 
section),  either  directly  or  through  the 
MCO  or  PCCM. 

(2)  When  and  how  the  information 
must  be  furnished.  The  information 
must  be  furnished  as  follows: 

(i)  For  potential  enroUees,  vdthin  the 
timeframe  specified  in  §  438.10(e)(1). 

(ii)  For  enroUees,  annually  and  upon 
request. 

(iii)  In  a  comparative,  chart-like 
format. 

(3)  Required  information.  Some  of  the 
information  is  the  same  as  the 
information  required  for  potential 
enroUees  under  paragraph  (e)  of  this 
section  and  for  enroUees  imder 


paragraph  (f)  of  this  section.  However, 
all  of  the  information  in  this  paragraph 
is  subject  to  the  timeframe  and  format 
requirements  of  paragraph  (i)(2)  of  this 
section,  and  includes  the  following  for 
each  contracting  MCO  or  PCCM  in  the 
potential  enrollee  and  enroUee's  service 
area: 

(i)  The  MCO's  or  PCCM's  service  area. 

(ii)  The  benefits  covered  under  the 
contract. 

(iii)  Any  cost  sharing  imposed  by  the 
MCO  or  PCCM. 

(iv)  To  the  extent  available,  quality 
and  performance  indicators,  including 
enrollee  satisfaction. 

§438.12    Provider  discrimination 
prohibited. 

(a)  General  rules.  (1)  An  MCO,  PMP, 
or  PAHP  may  not  discriminate  for  the 
participation,  reimbursement,  or 
indernnification  of  any  provider  who  is 
acting  within  the  scope  of  his  or  her 
license  or  certification  under  applicable 
State  law,  solely  on  the  basis  of  that 
license  or  certification.  If  an  MCO, 
PIHP,  or  PAHP  declines  to  include 
individual  or  groups  of  providers  in  its 
network,  it  must  give  the  affected 
providers  written  notice  of  the  reason 
for  its  decision. 

(2)  In  all  contracts  with  health  care 
professionals,  an  MCO,  PIHP,  or  PAHP 
must  comply  with  the  requirements 
specified  in  §438.214. 

(b)  Construction.  Paragraph  (a)  of  this 
section  may  not  be  construed  to — 

(1)  Require  the  MCO,  PIHP,  or  PAHP 
to  contract  with  providers  beyond  the 
number  necessary  to  meet  the  needs  of 
its  enroUees; 

(2)  Preclude  the  MCO.  PIHP,  or  PAHP 
from  using  different  reimbursement 
amounts  for  different  specialties  or  for 
different  practitioners  in  the  same 
specialty;  or 

(3)  Preclude  the  MCO.  PIHP,  or  PAHP 
from  establishing  measures  that  are 
designed  to  maintain  quality  of  services 
and  control  costs  and  are  consistent 
with  its  responsibilities  to  enroUees. 

Subpart  B— State  Responsibilities 

§438.50    State  Plan  requirements. 

(a)  General  rule.  A  State  plan  that 
requires  Medicaid  recipients  to  enroll  in 
managed  care  entities  must  comply  with 
the  provisions  of  this  section,  except 
when  the  State  imposes  the 
requirement — 

(1)  As  part  of  a  demonstration  project 
under  section  1115  of  the  Act;  or 

(2)  Under  a  waiver  granted  under 
section  1915(b)  of  the  Act. 

(b)  State  plan  information.  The  plan 
must  specify — 

(1)  Tne  types  of  entities  with  which 
the  State  contracts; 


(2)  The  payment  method  it  uses  (for 
example,  whether  fee-for-service  or 
capitation); 

(3)  Whether  it  contracts  on  a 
comprehensive  risk  basis;  and 

(4)  The  process  the  State  uses  to 
involve  the  public  in  both  design  and 
initial  implementation  of  the  program 
and  the  methods  it  uses  to  ensure 
ongoing  public  involvement  once  the 
State  plan  has  been  implemented. 

(c)  State  plan  assurances.  The  plan 
must  provide  assurances  that  the  State 
meets  applicable  requfrements  of  the 
foUowing  statiite  and  regulations: 

(1)  Section  1903{m)  of  the  Act.  for 
MCOs  and  MCO  contracts. 

(2)  Section  1905(t)  of  the  Act.  for 
PCCMs  and  PCCM  contracts, 

(3)  Section  1932(a)(1)(A)  of  the  Act, 
for  the  State's  option  to  limit  freedom  of 
choice  by  requiring  recipients  to  receive 
their  benefits  through  managed  care 
entities. 

(4)  This  part,  for  MCOs  and  PCCMs. 

(5)  Part  434  of  this  chapter,  for  all 
contracts. 

(6)  Section  438.6(c),  for  payments 
under  any  risk  contracts,  and  §447.362 
of  this  chapter  for  payments  under  any 
nonrisk  contracts. 

(dj  Limitations  on  enrollment.  The 
State  must  provide  assurances  that,  in 
implementing  the  State  plan  managed 
care  option,  it  will  not  require  the 
following  groups  to  enroU  in  an  MCO  or 
PCCM: 

(1)  Recipients  who  are  also  eligible  for 
Medicare. 

(2)  Indians  who  are  members  of 
Federally  recognized  tribes,  except 
when  the  MCO  or  PCCM  is— 

(i)  The  Indian  Health  Service;  or 
(ii)  An  Indian  health  program  or 
Urban  Indian  program  operated  by  a 
tribe  or  tribal  organization  under  a 
contract,  grant,  cooperative  agreement 
or  compact  with  the  Indian  Health 
Service. 

(3)  ChUdren  under  19  years  of  age 
who  are — 

(i)  Eligible  for  SSI  under  title  XVI; 

(ii)  Eligible  under  section  1902(e)(3) 
of  the  Act; 

(iii)  In  foster  care  or  other  out-of-home 
placement; 

(iv)  Receiving  foster  care  or  adoption 
assistance;  or 

(v)  Receiving  services  through  a 
family-centered,  community-based, 
coordinated  care  system  that  receives 
grant  funds  under  section  501(a)(1)(D)  of 
title  V,  and  is  defined  by  the  State  in    • 
terms  of  either  program  participation  or' 
special  health  care  needs. 

(e)  Priority  for  enrollment.  The  State 
must  have  an  enrollment  system  under 
which  recipients  already  enrolled  in  an 
MCO  or  PCCM  are  given  priority  to 


41102 


Federal  Register /Vol.  67,  No.  115 /Friday,  June  14,  2002 /Rules  and  Regulations 


continue  that  enrollment  if  the  MCO  or 
PCCM  does  not  have  the  capacity  to 
accept  all  those  seeking  enrollment 
under  the  program. 

(f)  Enrollment  by  default.  (1)  For 
recipients  who  do  not  choose  an  MCO 
or  PCCM  during  their  enrollment 
period,  the  State  must  have  a  default 
enrollment  process  for  assigning  those 
recipients  to  contracting  MCOs  and 
PCCMs. 

(2)  The  process  must  seek  to  preserve 
existing  provider-recipient  relationships 
and  relationships  with  providers  that 
have  traditionally  served  Medicaid 
recipients.  If  that  is  not  possible,  the 
State  must  distribute  the  recipients 
equitably  among  qualified  MCOs  and 
PCCMs  available  to  enroll  them, 
excluding  those  that  are  subject  to  the 
intermediate  sanction  described  in 

§  438.702(a)(4). 

(3)  An  "existing  provider-recipient 
relationship"  is  one  in  which  the 
provider  was  the  main  soiuce  of 
Medicaid  services  for  the  recipient 
during  the  previous  year.  This  may  be 
established  through  State  records  of 
previous  managed  care  enrollment  or 
fee-for-service  experience,  or  through 
contact  with  the  recipient. 

(4)  A  provider  is  considered  to  have 
"traditionally  served"  Medicaid 
recipients  if  it  has  experience  in  serving 
the  Medicaid  population. 

S  438.52    Choice  of  MCOs,  PIHPs,  PAHPs, 
and  PCCMs. 

(a)  General  rule.  Except  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section,  a 
State  that  requires  Medicaid  recipients 
to  enroll  in  an  MCO,  PIHP,  PAHP,  or 
PCCM  must  give  those  recipients  a 
choice  of  at  least  two  entities. 

(b)  Exception  for  rural  area  residents. 
(1)  Under  any  of  the  following 
programs,  and  subject  to  the 
requirements  of  paragraph  (b)(2)  of  this 
section,  a  State  may  limit  a  rural  area 
resident  to  a  single  MCO,  PIHP,  PAHP, 
or  PCCM  system: 

(i)  A  program  authorized  by  a  plan 
amendment  imder  section  1932(a)  of  the 
Act. 

(ii)  A  waiver  under  section  1115  of 
the  Act. 

(iii)  A  waiver  under  section  1915(b)  of 
the  Act. 

(2)  A  State  that  elects  the  option 
provided  under  paragraph  (b)(1)  of  this 
section,  must  permit  the  recipient — 

(i)  To  choose  from  at  least  two 
physicians  or  case  managers;  and 

(ii)  To  obtain  services  from  any  other 
provider  under  any  of  the  following 
circimistances: 

(A)  The  service  or  type  of  provider  (in 
terms  of  training,  experience,  and 
specialization)  is  not  available- within 


the  MCO,  PIHP,  PAHP,  or  PCCM 
network. 

(B)  The  provider  is  not  part  of  the 
network,  but  is  the  main  source  of  a 
service  to  the  recipient,  provided  that — 

(i)  The  provider  is  given  the 
opportunity  to  become  a  participating 
provider  under  the  same  requirements 
for  participation  in  the  MCO,  PIHP, 
PAHP,  or  PCCM  network  as  other 
network  providers  of  that  type. 

(2)  If  the  provider  chooses  not  to  join 
the  network,  or  does  not  meet  the 
necessary  qualification  requirements  to 
join,  the  enrollee  will  be  transitioned  to 
a  participating  provider  within  60  days 
(after  being  given  an  opportunity  to 
select  a  provider  who  participates). 

(C)  The  only  plan  or  provider 
available  to  the  recipient  does  not, 
because  of  moral  or  religious  objections, 
provide  the  service  the  eiu-oUee  seeks. 

(D)  The  recipient's  primary  care 
provider  or  other  provider  determines 
that  the  recipient  needs  related  services 
that  would  subject  the  recipient  to 
unnecessary  risk  if  received  separately 
(for  example,  a  cesarean  section  and  a 
tubal  ligation)  and  not  all  of  the  related 
services  are  available  within  the 
network. 

(E)  The  State  determines  that  other 
circimistances  warrant  out-of-network 
treatment. 

(3)  As  used  in  this  paragraph,  "rural 
area"  is  any  area  other  than  an  "urban 
area"  as  defined  in  §412.62(f)(l)(ii)  of 
this  chapter. 

(c)  Exception  for  certain  health 
insuring  organizations  (HIOs).  The  State 
may  limit  recipients  to  a  single  HIO  if — 

(1)  The  HIO  is  one  of  those  described 
in  section  1932(a)(3)(C)  of  the  Act;  and 

(2)  The  recipient  who  enrolls  in  the 
HIO  has  a  choice  of  at  least  two  primary 
care  providers  within  the  entity. 

(d)  Limitations  on  changes  between 
primary  care  pmviders.  For  an  enrollee 
of  a  single  MCO,  PIHP,  PAHP,  or  HIO 
under  paragraph  (b)(2)  or  (b)(3)  of  this 
section,  any  limitation  the  State  imposes 
on  his  or  her  freedom  to  change  between 
primary  care  providers  may  be  no  more 
restrictive  than  the  limitations  on 
disenrollment  under  §  438.56(c). 

§  438.56    Disenrollment:  Requirements  and 
limitations. 

(a)  Applicability.  The  provisions  of 
this  section  apply  to  all  managed  care 
arrangements  whether  enrollment  is 
mandatory  or  voluntary  and  whether  the 
contract  is  with  an  MCO,  a  PIHP,  a 
PAHP,  or  a  PCCM. 

(b)  Disenrollment  requested  by  the 
MCO.  PIHP.  PAHP.  or  PCCM.  All  MCO, 
PIHP,  PAHP,  and  PCCM  contracts 
must — (1)  Specify  the  reasons  for  which 
the  MCO.  PIHP,  PAHP,  or  PCCM  may 
request  disenrollment  of  an  enrollee; 


(2)  Provide  that  the  MCO,  PIHP, 
PAHP,  or  PCCM  may  not  request 
diseiu'ollment  because  of  an  adverse 
change  in  the  enrollee's  health  status,  or 
because  of  the  enrollee's  utilization  of 
medical  services,  diminished  mental 
capacity,  or  uncooperative  or  disruptive 
behavior  resulting  fi-om  his  or  her 
special  needs  (except  when  his  or  her 
continued  enrollment  in  the  MCO, 
PIHP,  PAHP,  or  PCCM  seriously  impairs 
the  entity's  ability  to  furnish  services  to 
either  this  particular  enrollee  or  other 
enroUees);  and 

(3)  Specify  the  methods  by  which  the 
MCO,  PIHP,  PAHP,  or  PCCM  assures  the 
agency  that  it  does  not  request 
disenrollment  for  reasons  other  than 
those  permitted  under  the  contract. 

(c)  Disenrollment  requested  by  the 
enrollee.  If  the  State  chooses  to  limit 
disenrollment,  its  MCO,  PIHP,  PAHP, 
and  PCCM  contracts  must  provide  that 

a  recipient  may  request  disenrollment  as 
follows: 

(1)  For  cause,  at  any  time. 

(2)  Without  cause,  at  the  following 
times: 

(i)  During  the  90  days  following  the 
date  of  the  recipient's  initial  enrollment 
with  the  MCO,  PIHP,  PAHP,  or  PCCM, 
or  the  date  the  State  sends  the  recipient 
notice  of  the  enrollinent,  whichever  is 
later. 

(ii)  At  least  once  every  12  months 
thereafter. 

(iii)  Upon  automatic  reenrollment 
under  paragraph  (g)  of  this  section,  if 
the  temporary  loss  of  Medicaid 
eligibility  has  caused  the  recipient  to 
miss  the  aimual  disenrollment 
opportunity. 

(iv)  When  the  State  imposes  the 
intermediate  sanction  specified  in 
§  438.702(a)(3). 

(d)  Procedures  for  disenrollment —  (1) 
Request  for  disenrollment.  The  recipient 
(or  his  or  her  representative)  must 
submit  an  oral  or  written  request — 

(i)  To  the  State  agency  (or  its  agent); 
or 

(ii)  To  the  MCO,  PIHP,  PAHP,  or 
PCCM,  if  the  State  permits  MCOs,  PIHP, 
PAHPs,  and  PCCMs  to  process 
disenrollment  requests. 

(2)  Cause  for  disenrollment.  The 
following  are  cause  for  disenrollment: 

(i)  The  enrollee  moves  out  of  the 
MCO's,  PIHP's,  PAHP's,  or  PCCMs 
service  area. 

(ii)  The  plan  does  not,  because  of 
moral  or  religious  objections,  cover  the 
service  the  enrollee  seeks. 

(iii)  The  enrollee  needs  related 
services  (for  example  a  cesarean  section 
and  a  tubal  ligation)  to  be  performed  at 
the  same  time;  not  all  related  services 
are  available  within  the  network;  and 
the  enrollee's  primary  care  provider  or 
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another  provider  determines  that 
receiving  the  services  separately  would 
subject  the  enrollee  to  unnecessary  risk. 

(iv)  Other  reasons,  including  but  not 
limited  to,  poor  quality  of  care,  lack  of 
access  to  services  covered  under  the 
contract,  or  lack  of  access  to  providers 
experienced  in  dealing  with  the 

Iprollee's  health  care  needs. 
(3)  MCO.  PIHP.  PAHP.  or  PCCM 
ction  on  request,  (i)  An  MCO,  PIHP, 
PAHP,  or  PCCM  may  either  approve  a 
request  for  disem-ollment  or  refer  the 
request  to  the  State. 

(ii)  If  the  MCO,  PIHP,  PAHP,  PCCM, 
or  State  agency  (whicheveris 
responsible)  fails  to  make  a 
diseruollment  determination  so  that  the 
recipient  can  be  disenrolled  within  the 
timeframes  specified  in  paragraph  (e)(1) 
of  this  section,  the  disenrollment  is 
considered  approved. 

(4)  State  agency  action  on  request.  For 
a  request  received  directly  fi-om  the 
recipient,  or  one  referred  by  the  MCO, 
PIHP,  PAHP,  or  PCCM.  the  State  agency 
must  take  action  to  approve  or 
disapprove  the  request  based  on  the 
following: 

(i)  Reasons  cited  in  the  request. 

(ii)  Information  provided  by  the  MCO, 
PIHP,  PAHP,  or  PCCM  at  the  agency's 
request. 

(iii)  Any  of  the  reasons  specified  in 
paragraph  (d)(2)  of  this  section. 

(5)  Use  of  the  MCO.  PIHP.  PAHP,  or 
PCCM  grievance  procedures,  (i)  The 
State  agency  may  require  that  the 
enrollee  seek  redress  through  the  MCO, 
PIHP,  PAHP,  or  PCCM's  grievance 
system  before  making  a  determination 
on  the  enrollee's  request. 

(ii)  The  grievance  process,  if  used, 
must  be  completed  in  time  to  permit  the 
diseiu-oUment  (if  approved)  to  be 
effective  in  accordance  with  the 
timeframe  specified  in  §  438.56(e)(1). 

(iii)  If,  as  a  result  of  the  grievance 
process,  the  MCO,  PIHP,  PAHP,  or 
PCCM  approves  the  disenrollment,  the 
State  agency  is  not  required  to  make  a 
determination. 

(e)  Timeframe  for  disenrollment 
determinations.  (1)  Regardless  of  the 
procedures  followed,  the  effective  date 
of  an  approved  disem-ollment  must  be 
no  later  than  the  first  day  of  the  second 
month  following  the  month  in  which 
the  enrollee  or  the  MCO,  PIHP,  PAHP, 
or  PCCM  files  the  request. 

(2)  If  the  MCO,  PIHP.  PAHP.  or  PCCM 
or  the  State  agency  (whichever  is 
responsible)  fails  to  make  the 
determination  within  the  timeframes 
specified  in  paragraph  (e)(1)  of  this 
section,  the  disenrollment  is  considered 
approved. 


(f)  Notice  and  appeals.  A  State  that 
restricts  disenrollment  under  this 
section  must  take  the  following  actions: 

(1)  Provide  that  enrollees  and  their 
representatives  are  given  vio-itten  notice 
of  disem-ollment  rights  at  least  60  days 
before  the  start  of  each  enrollment 
period. 

(2)  Ensure  access  to  State  fair  hearing 
for  any  enrollee  dissatisfied  with  a  State 
agency  determination  that  there  is  not 
good  cause  for  disenrollment. 

(g)  Automatic  reenrollment:  Contract 
requirement.  If  the  State  plan  so     " 
specifies,  the  contract  must  provide  for 
automatic  reerurollment  of  a  recipient 
who  is  disenrolled  solely  because  he  or 
she  loses  Medicaid  eligibility  for  a 
period  of  2  months  or  less. 

§  438.58    Conflict  of  interest  safeguards. 

(a)  As  a  condition  for  contracting  with 
MCOs,  PIHPs,  or  PAHPs,  a  State  must 
have  in  effect  safeguards  against  conflict 
of  interest  on  the  part  of  State  and  local 
officers  and  employees  and  agents  of  the 
State  who  have  responsibilities  relating 
to  the  MCO.  PIHP,  or  PAHP  contracts  or 
the  default  eiu-ollment  process  specified 
in  §  438.50(f). 

(b)  These  safeguards  must  be  at  least 
as  effective  as  the  safeguards  specified 
in  section  27  of  the  Office  of  Federal 
Prociu^ment  Policy  Act  (41  U.S.C.  423). 

§  438.60    Limit  on  payment  to  other 
providers. 

The  State  agency  must  ensure  that  no 
payment  is  made  to  a  provider  other 
than  the  MCO,  PIHP,  or  PAHP  for 
services  available  under  the  contract 
between  the  State  and  the  MCO,  PIHP, 
or  PAHP,  except  when  these  payments 
are  provided  for  in  title  XIX  of  the  Act, 
in  42  CFR,  or  when  the  State  agency  has 
adjusted  the  capitation  rates  paid  under 
the  contract,  in  accordance  with 
§438.6(c)(5){vj,  to  make  payments  for 
graduate  medical  education. 

§  438.62    Continued  services  to  recipients. 

The  State  agency  must  arrange  for 
Medicaid  services  to  be  provided 
without  delay  to  any  Medicaid  enrollee 
of  an  MCO,  PIHP,  PAHP,  or  PCCM 
whose  contract  is  terminated  and  for 
any  Medicaid  enrollee  who  is 
disenrolled  fi-om  an  MCO.  PIHP,  PAHP, 
or  PCCM  for  any  reason  other  than 
ineligibility  for  Medicaid. 

§438.66    Monitoring  procedures. 

The  State  agency  must  have  in  effect 
procedures  for  monitoring  the  MCO's, 
PIHP's,  or  PAHP's  operations, 
including,  at  a  minimum,  operations 
related  to  the  following: 

(a)  Recipient  enrollment  and 
disenrollment. 


(b)  Processing  of  grievances  and 
appeals. 

(c)  Violations  subject  to  intermediate 
sanctions,  as  set  forth  in  subpart  I  of  this 
part. 

(d)  Violations  of  the  conditions  for 
FFP,  as  set  forth  in  subpart  J  of  this  part. 

(e)  All  other  provisions  of  the 
contract,  as  appropriate. 

Subpart  C— Enrollee  Rights  and 
Protections 

§438.100    Enrollee  righto. 

(a)  General  rule.  The  State  must 
ensure  that — 

(1)  Each  MCO  and  PIHP  has  written 
policies  regarding  the  enrollee  rights 
specified  in  this  section;  and 

(2)  Each  MCO,  PIHP,  PAHP,  and 
PCCM  complies  with  any  applicable 
Federal  and  State  laws  that  pertain  to 
enrollee  rights,  and  ensures  that  its  staff 
and  affiliated  providers  take  those  rights 
into  account  when  furnishing  services 
to  enrollees. 

(b)  Specific  rights —  (1)  Basic 
requirement.  The  State  must  ensiu-e  that 
each  managed  care  enrollee  is 
guaranteed  the  rights  as  specified  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section. 

(2)  An  enrollee  of  an  MCO,  PIHP, 
PAHP,  or  PCCM  has  the  following 
rights:  The  right  to  — 

(i)  Receive  information  in  accordance 
with  §438.10. 

(ii)  Be  treated  with  respect  and  with 
due  consideration  for  his  or  her  dignity 
and  privacy. 

(iii)  Receive  information  on  available 
treatment  options  and  alternatives, 
presented  in  a  manner  appropriate  to 
the  eruollee's  condition  and  ability  to 
understand.  (The  information 
requirements  for  services  that  are  not 
covered  under  the  contract  because  of 
moral  or  religious  objections  are  set 
forth  in  §438.10(f)(6)(xiii).) 

(iv)  Participate  in  decisions  regarding 
his  or  her  health  care,  including  the 
right  to  refuse  treatment. 

(v)  Be  free  from  any  form  of  restraint 
or  seclusion  used  as  a  means  of 
coercion,  discipline,  convenience  or 
retaliation,  as  specified  in  other  Federal 
regulations  on  the  use  of  restraints  and 
seclusion. 

(vi)  If  the  privacy  rule,  as  set  forth  in 
45  CFR  parts  160  and  164  subparts  A 
and  E,  applies,  request  and  receive  a 
copy  of  his  or  her  medical  records,  and 
request  that  they  be  amended  or 
corrected,  as  specified  in  45  CFR 
§164.524  and  164.526. 

(3)  An  enrollee  of  an  MCO,  PIHP.  or 
PAHP  (consistent  with  the  scope  of  the 
PAHP's  contracted  services)  has  the 
right  to  be  furnished  health  care  services 
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in  accordance  with  §§  438.206  through 
438.210. 

(c)  Free  exercise  of  rights.  The  State 
must  ensiUB  that  each  enroUee  is  free  to 
exercise  his  or  her  rights,  and  that  the 
exercise  of  those  rights  does  not 
adversely  affect  the  way  the  MCO,  PIHP, 
PAHP.  or  PCCM  and  its  providers  or  the 
State  agency  treat  the  enrbllee. 

(d)  Compliance  with  other  Federal 
and  State  laws.  The  State  must  ensure 
that  each  MCO,  PIHP.  PAHP.  and  PCCM 
complies  with  any  other  applicable 
Federal  and  State  laws  (such  as:  title  VI 
of  the  Civil  Rights  Act  of  1964  as 
implemented  by  regulations  at  45  CFR 
part  80;  the  Age  Discrimination  Act  of 
1975  as  implemented  by  regulations  at 
45  CFR  part  91;  the  Rehabilitation  Act 
of  1973;  and  titles  II  and  III  of  the 
Americans  with  Disabilities  Act;  and 
other  laws  regarding  privacy  and 
confidentiality). 

§  438.1 02    Provider-enrollee 
communications. 

(a)  General  rules.  (1)  An  MCO,  PIHP, 
or  PAHP  may  not  prohibit,  or  otherwise 
restrict,  a  health  care  professional  acting 
within  the  lawful  scope  of  practice, 
from  advising  or  advocating  on  behalf  of 
an  eiuollee  who  is  his  or  her  patient,  for 
the  following: 

(i)  The  enroUee's  health  status, 
medical  care,  or  treatment  options, 
including  any  alternative  treatment  that 
may  be  self-administered. 

(ii)  Any  information  the  enroUee 
needs  in  order  to  decide  among  all 
relevant  treatment  options. 

(iii)  The  risks,  benefits,  and 
consequences  of  treatment  or 
nontreatment. 

(iv)  The  enroUee's  right  to  participate 
in  decisions  regarding  his  or  her  health 
care,  including  the  right  to  refuse 
treatment,  and  to  express  preferences 
about  future  treatment  decisions. 

(2)  Subject  to  the  information 
requirements  of  paragraph  (b)  of  this 
section,  an  MCO,  PIHP,  or  PAHP  that 
would  otherwise  be  required  to  provide, 
reimbiu'se  for,  or  provide  coverage  of,  a 
counseling  or  referral  service  because  of 
the  requirement  in  paragraph  (a)(1)  of 
this  section  is  not  required  to  do  so  if 
the  MCO,  PIHP,  or  PAHP  objects  to  the 
service  on  moral  or  religious  grounds. 

(b)  Information  requirements:  MCO, 
PIHP,  and  PAHP  responsibility.  (1)  An 
MCO,  PIHP,  or  PAHP  that  elects  the 
option  provided  in  paragraph  (a)(2)  of 
this  section  must  furnish  information 
about  the  services  it  does  not  cover  as 
follows: 

(i)  To  the  State— 

(A)  With  its  application  for  a 
Medicaid  contract;  and 

(B)  Whenever  it  adopts  the  policy 
during  the  term  of  the  contract. 


(ii)  Consistent  with  the  provisions  of 
§438.10— 

(A)  To  potential  enrollees.  before  and 
during  enrollment;  and 

(B)  To  enrollees,  within  90  days  after 
adopting  the  policy  with  respect  to  any 
particular  service.  (Although  this 
timeframe  woiUd  be  sufficient  to  entitle 
the  MCO,  PIHP,  or  PAHP  to  the  option 
provided  in  paragraph  (a)(2)  of  this 
section,  the  overriding  rule  in 

§  438.10(f)(4)  requires  the  State,  its 
contracted  representative,  or  MCO, 
PIHP.  or  PAHP  to  furnish  the 
information  at  least  30  days  before  the 
effective  date  of  the  policy.) 

(2)  As  specified  in  §  438.10(e)  and  (f), 
the  information  that  MCOs,  PIHPs.  and 
PAHPs  must  furnish  to  enrollees  and 
potential  enrollees  does  not  include 
how  and  where  to  obtain  the  service 
excluded  under  paragraph  (a)(2)  of  this 
section. 

(c)  Information  requirements:  State 
responsibility.  For  each  service 
excluded  by  an  MCO,  PIHP,  or  PAHP 
imder  paragraph  (a)(2)  of  this  section, 
the  State  must  provide  information  on 
how  and  where  to  obtain  the  service,  as 
specified  in  §438.10(e)(2)(ii)  and 
{f)(6)(xii). 

(d)  Sanction.  An  MCO  that  violates 
the  prohibition  of  paragraph  (a)(1)  of 
this  section  is  subject  to  intermediate 
sanctions  under  subpart  I  of  this  part. 

§438.104    Itarketing  activities. 

(a)  Terminology.  As  used  in  this 
section,  the  following  terms  have  the 
indicated  meanings: 

Cold-call  marketing  means  any 
unsolicited  personal  contact  by  the 
MCO.  PIHP,  PAHP,  or  PCCM  with  a 
potential  enrollee  for  the  purpose  of 
marketing  as  defined  in  this  paragraph. 

Marketing  means  any  communication, 
from  an  MCO.  PIHP,  PAHP,  or  PCCM  to 
a  Medicaid  recipient  who  is  not 
enrolled  in  that  entity,  that  can 
reasonably  be  interpreted  as  intended  to 
influence  the  recipient  to  enroll  in  that 
particular  MCO's,  PIHPs,  PAHP's.  or 
PCCM's  Medicaid  product,  or  either  to 
not  eru'oU  in,  or  to  disenroU  from, 
another  MCO's,  PIHP's,  PAHP's.  or 
PCCM's  Medicaid  product. 

Marketing  materials  means  materials 
that— 

(1)  Are  produced  in  any  mediiun,  by 
or  on  behalf  of  an  MCO,  PIHP,  PAHP, 
or  PCCM;  and 

(2)  Can  reasonably  be  interpreted  as 
intended  to  market  to  potential 

An  ml  If^A^ 

MCO,  PIHP.  PAHP.  or  PCCM  include 
any  of  the  entity's  employees,  affiliated 
providers,  agents,  or  contractors. 

(b)  Contract  requirements.  Each 
contract  with  an  MCO,  PIHP,  PAHP.  or 


PCCM  must  comply  with  the  following 
requirements: 

(1)  Provide  that  the  entity — 

(i)  Does  not  distribute  any  marketing 
materials  without  first  obtaining  State 
approval; 

(ii)  Distributes  the  materials  to  its 
entire  service  area  as  indicated  in  the 
contract; 

(iii)  Complies  with  the  information 
requirements  of  §  438.10  to  ensure  that, 
before  enrolling,  the  recipient  receives, 
from  the  entity  or  the  State,  the  accurate 
oral  and  written  information  he  or  she 
needs  to  make  an  informed  decision  on 
whether  to  enroll; 

(iv)  Does  not  seek  to  influence 
enrollment  in  conjunction  with  the  sale 
or  offering  of  any  private  insurance;  and 

(v)  Does  not.  directly  or  indirectly, 
engage  in  door-to-door,  telephone,  or 
other  cold-call  marketing  activities. 

(2)  Specify  the  methods  by  which  the 
entity  assures  the  State  agency  that 
marketing,  including  plans  and 
materials,  is  accurate  and  does  not 
mislead,  confuse,  or  defraud  the 
recipients  or  the  State  agency. 
Statements  that  will  be  considered 
inaccurate,  false,  or  misleading  include, 
but  are  not  limited  to,  any  assertion  or 
statement  (whether  written  or  oral) 
that— 

(i)  The  recipient  must  eiuoU  in  the 
MCO.  PIHP,  PAHP.  or  PCCM  in  order  to 
obtain  benefits  or  in  order  to  not  lose 
benefits;  or 

(ii)  The  MCO.  PIHP,  PAHP,  or  PCCM 
is  endorsed  by  CMS,  the  Federal  or  State 
government,  or  similar  entity. 

(c)  State  agency  review.  In  reviewing 
the  marketing  materials  submitted  by 
the  entity,  the  State  must  consult  with 
the  Medical  Care  Advisory  Conunittee 
established  under  §431.12  of  this 
chapter  or  an  advisory  committee  with 
similar  membership. 

§438.106    Liability  for  payment. 

Each  MCO,  PIHP,  and  PAHP  must 
provide  that  its  Medicaid  eiuoUees  are 
not  held  liable  for  any  of  the  following: 

(a)  The  MCO's,  PIHP's,  or  PAHP's 
debts,  in  the  event  of  the  entity's 
insolvency. 

(b)  Covered  services  provided  to  the 
enrollee,  for  which — 

(1)  The  State  does  not  pay  the  MCO, 
PIHP.  or  PAHP;  or 

(2)  The  State,  or  the  MCO.  PIHP,  or 
PAHP  does  not  pay  the  individual  or 
health  care  provider  that  furnishes  the 
services  under  a  contractual,  referral,  or 
other  arrangement. 

(c)  Payments  for  covered  services 
furnished  under  a  contract,  referral,  or 
other  arrangement,  to  the  extent  that 
those  payments  are  in  excess  of  the 
amount  that  the  enrollee  would  owe  if 
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the  MCO,  PIHP.  or  PAHP  provided  the 
services  directly. 

§  438. 1 08    Cost  sharing. 

The  contract  must  provide  that  any 
cost  sharing  imposed  on  Medicaid 
enrollees  is  in  accordance  with 
§§  447.50  through  447.60  of  this 
chapter. 

§  438.1 1 4    Emergency  and  poststabilization 
services. 

(a)  Definitions.  As  used  in  this 
section — 

Emergency  medical  condition  means  a 
medical  condition  manifesting  itself  by 
acute  symptoms  of  sufficient  severity 
(including  severe  pain)  that  a  prudent 
layperson,  who  possesses  an  average 
knowledge  of  health  and  medicine, 
could  reasonably  expect  the  absence  of 
inunediate  medical  attention  to  result  in 
the  following: 

(1)  Placing  the  health  of  the 
individual  (or,  with  respect  to  a 
pregnant  woman,  the  health  of  the 
woman  or  her  unborn  child)  in  serious 
jeopardy. 

(2)  Serious  impairment  to  bodily 
functions. 

(3)  Serious  dysfunction  of  any  bodily 
organ  or  part. 

Emergency  services  means  covered 
inpatient  and  outpatient  services  that 
are  as  follows: 

(1)  Furnished  by  a  provider  that  is 
qualified  to  furnish  these  services  under 
this  title. 

(2)  Needed  to  evaluate  or  stabilize  an 
emergency  medical  condition. 

Poststabilization  care  services  means 
covered  services,  related  to  an 
emergency  medical  condition  that  are 
provided  after  an  enrollee  is  stabilized 
in  order  to  maintain  the  stabilized 
condition,  or,  under  the  circumstances 
described  in  paragraph  (e)  of  this 
section,  to  improve  or  resolve  the 
eiuollee's  condition. 

(b)  Coverage  and  payment:  General 
rule.  The  following  entities  are 
responsible  for  coverage  and  payment  of 
emergency  services  and 
poststabilization  care  services. 

(1)  The  MCO,  PIHP,  or  PAHP. 

(2)  The  PCCM  that  has  a  risk  contract 
that  covers  these  services. 

(3)  The  State,  in  the  case  of  a  PCCM 
that  has  a  fee-for-service  contract. 

(c)  Coverage  and  payment:  Emergency 
services.  (1)  The  entities  identified  in 
paragraph  (b)  of  this  section — 

(i)  Must  cover  and  pay  for  emergency 
services  regardless  of  whether  the 
provider  that  furnishes  the  services  has 
a  contract  with  the  MCO,  PIHP,  PAHP, 
or  PCCM;  and 

(ii)  May  not  deny  payment  for 
treatment  obtained  under  either  of  the 
:  ollowing  circumstances: 


(A)  An  enrollee  had  an  emergency 
medical  condition,  including  cases  in 
which  the  absence  of  immediate 
medical  attention  would  not  have  had 
the  outcomes  specified  in  paragraphs 
(1),  (2),  and  (3)  of  the  definition  of 
emergency  medical  condition  in 
paragraph  (a)  of  this  section. 

(B)  A  representative  of  the  MCO, 
PIHP,  PAHP,  or  PCCM  instructs  the 
enrollee  to  seek  emergency  services. 

(2)  A  PCCM  must— 

(i)  Allow  enrollees  to  obtain 
emergency  services  outside  the  primary 
care  case  management  system  regardless 
of  whether  the  case  manager  referred  the 
eru-oUee  to  the  provider  that  furnishes 
the  services;  and 

(ii)  Pay  for  the  services  if  the 
manager's  contract  is  a  risk  contract  that 
covers  those  services. 

(d)  Additional  rules  for  emergency 
services.  (1)  The  entities  specified  in 
paragraph  (b)  of  this  section  may  not — 

(i)  Limit  what  constitutes  an 
emergency  medical  condition  with 
reference  to  paragraph  (a)  of  this 
section,  on  the  basis  of  lists  of  diagnoses 
or  symptoms;  and 

(ii)  Refuse  to  cover  emergency 
services  based  on  the  emergency  room 
provider,  hospital,  or  fiscal  agent  not 
notifying  the  enroUee's  primary  care 
provider,  MCO,  or  applicable  State 
entity  of  the  eiuoUee's  screening  and 
treatment  within  10  calendar  days  of 
presentation  for  emergency  services. 

(2)  An  enrollee  who  has  an  emergency 
medical  condition  may  not  be  held 
liable  for  payment  of  subsequent 
screening  and  treatment  needed  to 
diagnose  the  specific  condition  or 
stabilize  the  patient. 

(3)  The  attending  emergency 
physician,  or  the  provider  actually 
treating  the  eruoUee,  is  responsible  for 
determining  when  the  enrollee  is 
sufficiently  stabilized  for  transfer  or 
discharge,  and  that  determination  is 
binding  on  the  entities  identified  in 
paragraph  (b)  of  this  section  as 
responsible  for  coverage  and  payment. 

(e)  Coverage  and  payment: 
Poststabilization  care  services. 
Poststabilization  care  services  are 
covered  and  paid  for  in  accordance  with 
provisions  set  forth  at  §  422.113(c)  of 
this  chapter.  In  applying  those 
provisions,  reference  to  "M+C 
organization"  must  be  read  as  reference 
to  the  entities  responsible  for  Medicaid 
payment,  as  specified  in  paragraph  (b) 
of  this  section. 

(f)  Applicability  to  PIHPs  and  PAHPs. 
To  the  extent  that  services  required  to 
treat  an  emergency  medical  condition 
fall  within  the  scope  of  the  services  for 
which  the  PIHP  or  PAHP  is  responsible, 
the  rules  under  this  section  apply. 


§  438. 1 1 6    Solvency  standards. 

(a)  Requirement  for  assurances  (1) 
Each  MCO,  PIHP,  and  PAHP  that  is  not 
a  Federally  qualified  HMO  (as  defined 
in  section  1310  of  the  Public  Health 
Service  Act)  must  provide  assurances 
satisfactory  to  the  State  showing  that  its 
provision  against  the  risk  of  insolvency 
is  adequate  to  ensure  that  its  Medicaid 
eiu-oUees  will  not  be  liable  for  the 
MCO's,  PIHP's,  or  PAHP's  debts  if  the 
entity  becomes  insolvent. 

(2)  Federally  qualified  HMOs,  as 
defined  in  section  1310  of  the  Public 
Health  Service  Act,  are  exempt  from  this 
requirement. 

(b)  Other  requirements — (1)  General 
rule.  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  an  MCO.  PIHP,  and 
PAHP  must  meet  the  solvency  standards 
established  by  the  State  for  private 
health  maintenance  organizations,  or  be 
licensed  or  certified  by  the  State  as  a 
risk-bearing  entity. 

(2)  Exception.  Paragraph  (b)(1)  of  this 
section  does  not  apply  to  an  MCO, 
PIHP,  or  PAHP  that  meets  any  of  the 
following  conditions: 

(i)  Does  not  provide  both  inpatient 
hospital  services  and  physician  services. 

(ii)  Is  a  public  entity. 

(iii)  Is  (or  is  controlled  by)  one  or 
more  Federally  qualified  health  centers 
and  meets  the  solvency  standards 
established  by  the  State  for  those 
centers. 

(iv)  Has  its  solvency  guaranteed  by 
the  State. 

Subpart  D — Quality  Assessment  and 
Performance  Improvement 

§438.200    Scope. 

This  subpart  implements  section 
1932(c)(1)  of  the  Act  and  sets  forth 
specifications  for  quality  assessment 
and  performance  improvement 
strategies  that  States  must  implement  to 
ensiu«  the  delivery  of  quality  health 
care  by  all  MCOs,  PIHPs,  and  PAHPs.  It 
also  establishes  standards  that  States, 
MCOs,  PIHPs,  and  PAHPs  must  meet. 

§438.202    State  responsibilities. 

Each  State  contracting  with  an  MCO 
or  PIHP  must  do  the  following: 

(a)  Have  a  written  strategy  for 
assessing  and  improving  the  quality  of 
managed  care  services  offered  bv  all 
MCOs  and  PIHPs. 

(b)  Obtain  the  input  of  recipients  and 
other  stakeholders  in  the  development 
of  the  strategy  and  make  the  strategy 
available  for  public  comment  before 
adopting  it  in  final. 

(c)  Ensure  that  MCOs,  PIHPs.  and 
PAHPs  comply  with  standards 
established  by  the  State,  consistent  with 
this  subpart. 
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(d)  Conduct  periodic  reviews  to 
evaluate  the  effectiveness  of  the 
strategy,  and  update  the  strategy 
periodically,  as  needed. 

(e)  Submit  to  CMS  the  following: 

(1)  A  copy  of  the  initial  strategy,  and 
a  copy  of  the  revised  strategy  whenever 
significant  changes  are  made. 

(2)  Regular  reports  on  the 
implementation  and  effectiveness  of  the 
strategy. 

§  438.204    Elements  of  State  quality 
strategies. 

At  a  minimum.  State  strategies  must 
include  the  following: 

(a)  The  MCO  and  PIHP  contract 
provisions  that  incorporate  the 
standards  specified  in  this  subpart. 

(b)  Procedures  that — 

(1)  Assess  the  quality  and 
appropriateness  of  care  and  services 
furnished  to  all  Medicaid  enrollees 
tyider  the  MCO  and  PIHP  contracts,  and 
to  individuals  with  special  health  care 
needs. 

(2)  Identify  the  race,  ethnicity,  and 
primary  language  spoken  of  each 
Medicaid  enrollee.  States  must  provide 
this  information  to  the  MCO  and  PIHP 
for  each  Medicaid  enrollee  at  the  time 
of  enrollment. 

(3)  Regularly  monitor  and  evaluate  the 
MCO  and  PIHP  compliance  with  the 
standards. 

(c)  For  MCOs  and  PIHPs,  any  national 
performance  measures  and  levels  that 
may  be  identified  and  developed  by 
CMS  in  consxiltation  with  States  and 
other  relevant  stakeholders. 

(d)  Arrangements  for  annual,  external 
independent  reviews  of  the  quality 
outcomes  and  timeliness  of,  and  access 
to,  the  services  covered  under  each 
MCO  and  PIHP  contract. 

(e)  For  MCOs,  appropriate  use  of 
intermediate  sanctions  that,  at  a 
minimum,  meet  the  requirements  of 
subpart  I  of  this  part. 

(fj  An  information  system  that 
supports  initial  and  ongoing  operation 
and  review  of  the  State's  quality 
strategy. 

(g)  Standards,  at  least  as  stringent  as 
those  in  the  following  sections  of  this 
subpart,  for  access  to  care,  structure  and 
operations,  and  quality  measurement 
and  improvement. 

Access  Standards 

1438^06    Availability  of  services. 

(a)  Basic  rule.  Each  State  must  ensure 
that  all  services  covered  under  the  State 
plan  are  available  and  accessible  to 
enrollees  of  MCOs,  PIHPs,  and  PAHPs. 

(b)  Delivery  network.  The  State  must 
ensuire,  through  its  contracts,  that  each 
MCO,  and  each  PIHP  and  PAHP 
consistent  with  the  scope  of  the  PHP's 


or  PAHP's  contracted  services,  meets 
the  following  requirements: 

(1)  Maintains  and  monitors  a  network 
of  appropriate  providers  that  is 
supported  by  written  agreements  and  is 
sufficient  to  provide  adequate  access  to 
all  services  covered  under  the  contract. 
In  establishing  and  maintaining  the 
network,  each  MCO,  PIHP,  and  PAHP 
must  consider  the  following: 

(i)  The  anticipated  Medicaid 
enrollment. 

(ii)  The  expected  utilization  of 
services,  taking  into  consideration  the 
characteristics  and  health  care  needs  of 
specific  Medicaid  populations 
represented  in  the  particular  MCO, 
PIHP,  and  PAHP. 

(iii)  The  numbers  and  types  (in  terms 
of  training,  experience,  and 
specialization)  of  providers  required  to 
furnish  the  contracted  Medicaid 
services. 

(iv)  The  numbers  of  network 
providers  who  are  not  accepting  new 
Medicaid  patients. 

(v)  The  geographic  location  of 
providers  and  Medicaid  enrollees, 
considering  distance,  travel  time,  the 
means  of  transportation  ordinarily  used 
by  Medicaid  enrollees,  and  whether  the 
location  provides  physical  access  for 
Medicaid  enrollees  with  disabilities. 

(2)  Provides  female  enrollees  with 
direct  access  to  a  women's  health 
specialist  within  the  network  for 
covered  care  necessary  to  provide 
women's  routine  and  preventive  health 
care  services.  This  is  in  addition  to  the 
enrollee's  designated  source  of  primary 
care  if  that  source  is  not  a  women's 
health  specialist. 

(3)  Provides  for  a  second  opinion  from 
a  qualified  health  care  professional 
within  the  network,  or  arranges  for  the 
enrollee  to  obtain  one  outside  the 
network,  at  no  cost  to  the  enrollee. 

(4)  If  the  network  is  luiable  to  provide 
necessary  services,  covered  under  the 
contract,  to  a  particular  enrollee,  the 
MCO,  PIHP,  or  PAHP  must  adequately 
and  timely  cover  these  services  out  of 
network  for  the  enrollee,  for  as  long  as 
the  MCO.  PIHP,  or  PAHP  is  unable  to 
provide  them. 

(5)  Requires  out-of-network  providers 
to  coordinate  with  the  MCO  or  PIHP 
with  respect  to  payment  and  ensures 
that  cost  to  the  enrollee  is  no  greater 
than  it  would  be  if  the  services  were 
furnished  within  the  network. 

(6)  Demonstrates  that  its  providers  eire 
credentialed  as  required  by  §  438.214. 

(c)  Furnishing  of  services.  The  State 
must  ensure  that  each  MCO,  PWP,  and 
PAHP  contract  complies  with  the 
requirements  of  this  paragraph. 

(1)  Timely  access.  Each  MCO,  PIHP, 
and  PAHP  must  do  the  following: 


(i)  Meet  and  require  its  providers  to 
meet  State  standards  for  timely  access  to 
care  and  services,  taking  into  accoimt 
the  urgency  of  the  need  for  services. 

(ii)  Ensure  that  the  network  providers 
offer  hours  of  operation  that  are  no  less 
than  the  hours  of  operation  offered  to 
commercial  enrollees  or  comparable  to 
Medicaid  fee-for-service,1f  the  provider 
serves  only  Medicaid  enrollees. 

(iii)  Make  services  included  in  the 
contract  available  24  hours  a  day,  7  days 
a  week,  when  medically  necessary. 

(iv)  Establish  mechanisms  to  ensure 
compliance  by  providers. 

(v)  Monitor  providers  regularly  to 
determine  compliance. 

(vi)  Take  corrective  action  if  there  is 
a  failure  to  comply. 

(2)  Cultural  considerations.  Each 
MCO,  PIHP,  and  PAHP  participates  in 
the  State's  efforts  to  promote  the 
delivery  of  services  in  a  culturally 
competent  manner  to  all  enrollees, 
including  those  with  limited  English 
proficiency  and  diverse  cultiu-al  and 
ethnic  backgroimds. 

§  438.207    Assurances  of  adequate 
capacity  and  services. 

(a)  Basic  rule.  The  State  must  ensure, 
through  its  contracts,  that  each  MCO, 
PIHP,  and  PAHP  gives  assurances  to  the 
State  and  provides  supporting 
documentation  that  demonstrates  that  it 
has  the  capacity  to  serve  the  expected 
enrollment  in  its  service  area  in 
accordance  with  the  State's  standards 
for  access  to  care  imder  this  subpart. 

(b)  Nature  of  supporting 
documentation.  Each  MCO,  PIHP,  and 
PAHP  must  submit  dociunentation  to 
the  State,  in  a  format  specified  by  the 
State  to  demonstrate  that  it  complies 
with  the  following  requirements: 

(1)  Offers  an  appropriate  range  of 
preventive,  primary  care,  and  specialty 
services  that  is  adequate  for  the 
anticipated  number  of  enrollees  for  the 
service  area. 

(2)  Maintains  a  network  of  providers 
that  is  sufficient  in  number,  mix,  and 
geographic  distribution  to  meet  the 
needs  of  the  anticipated  number  of 
enrollees  in  the  service  area. 

(c)  Timing  of  documentation.  Each 
MCO,  PIHP,  and  PAHP  must  submit  the 
docimientation  described  in  paragraph 
(b)  of  this  section  as  specified  by  the 
State,  but  no  less  frequently  than  the 
following: 

(1)  At  the  time  it  enters  into  a  contract 
with  the  State. 

(2)  At  any  time  there  has  been  a 
significant  change  (as  defined  by  the 
State)  in  the  MCO's,  PIHPs,  or  PAHP's 
operations  that  would  affect  adequate 
capacity  and  services,  including — 
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(i)  Changes  in  MCO,  PIHP,  or  PAHP 
services,  benefits,  geographic  service 
area  or  payments;  or 

(ii)  Enrollment  of  a  new  population  in 
the  MCO,  PIHP,  or  PAHP. 

(d)  State  review  and  certification  to 
CMS.  After  the  State  reviews  the 
documentation  submitted  by  the  MCO, 
PIHP,  or  PAHP,  the  State  must  certify  to 
CMS  that  the  MCO,  PIHP,  or  PAHP  has 
complied  with  the  State's  requirements 
for  availability  of  services,  as  set  forth 
in  §438.206. 

(e)  CMS'  right  to  inspect 
documentation.  The  State  must  make 
available  to  CMS,  upon  request,  all 
documentation  collected  by  the  State 
from  the  MCO,  PIHP,  or  PAHP. 


§438.208    Coordination  and  continuity  of 
care. 

(a)  Basic  requirement — (1)  General 
rule.  Except  as  specified  in  paragraphs 
(a)(2)  and  (a)(3)  of  this  section,  the  State 
must  ensure  through  its  contracts,  that 
each  MCO,  PIHP,  and  PAHP  complies 
with  the  requirements  of  this  section. 

(2)  PIHP  and  PAHP  exception.  For 
PIHPs  and  PAHPs,  the  State  determines, 
based  on  the  scope  of  the  entity's 
services,  and  on  the  way  the  State  has 
organized  the  delivery  of  managed  care 
services,  whether  a  particular  PIHP  or 
PAHP  is  required  to — 

(i)  Meet  the  primary  care  requirement 
of  paragraph  (b)(1)  of  this  section;  and 

(ii)  Implement  mechanisms  for 
identifying,  assessing,  and  producing  a 
treatment  plan  for  an  individual  with 
special  hedlth  care  needs,  as  specified  in 
paragraph  (c)  of  this  section. 

(3)  Exception  for  MCOs  that  serve 
dually  eligible  enrollees:  (i)  For  each 
MCO  that  serves  enrollees  who  are  also 
enrolled  in  and  receive  Medicare 
benefits  from  a  Medicare+Choice  plan, 
the  State  determines  to  what  extent  the 
MCO  must  meet  the  primary  care 
coordination,  identification,  assessment, 
and  treatment  planning  provisions  of 
paragraphs  (b)  and  (c)  of  this  section 
with  respect  to  dually  eligible 
individuals. 

I  f  (ii)  The  State  bases  its  determination 
on  the  services  it  requires  the  MCO  to 
furnish  to  dually  eligible  enrollees. 

(b)  Primary  care  and  coordination  of 
health  care  services  for  all  MCO,  PIHP, 
and  PAHP  enrollees.  Each  MCO,  PIHP, 
and  PAHP  must  implement  procedures 
to  deliver  primary  care  to  and 
coordinate  health  care  service  for  all 
MCO,  PIHP,  and  PAHP  enrollees.  These 
procedures  must  meet  State 
requirements  and  must  do  the 
following: 

(1)  Ensure  that  each  enrollee  has  an 
ongoing  source  of  primary  care 
appropriate  to  his  or  her  needs  and  a 


person  or  entity  formally  designated  as 
primarily  responsible  for  coordinating 
the  health  care  services  furnished  to  the 
enrollee. 

(2)  Coordinate  the  services  the  MCO, 
PIHP,  or  PAHP  furnishes  to  the  enrollee 
with  the  services  the  enrollee  receives 
from  any  other  MCO,  PIHP,  or  PAHP. 

(3)  Share  with  other  MCOs.  PIHPs, 
and  PAHPs  serving  the  enrollee  with 
special  health  care  needs  the  results  of 
its  identification  and  assessment  of  that 
enrollee's  needs  to  prevent  duplication 
of  those  activities. 

(4)  Ensure  that  in  the  process  of 
coordinating  care,  each  enrollee's 
privacy  is  protected  in  accordance  with 
the  privacy  requirements  in  45  CFR 
parts  160  and  164  subparts  A  and  E.  to 
the  extent  that  they  are  applicable. 

(c)  Additional  services  for  enrollees 
with  special  health  care  needs. 

(1)  Identification.  The  State  must 
implement  mechanisms  to  identify 
persons  with  special  health  care  needs 
to  MCOs,  PIHPs  and  PAHPs,  as  those 
persons  are  defined  by  the  State.  These 
identification  mechanisms — 

(i)  Must  be  specified  in  the  State's 
quality  improvement  strategy  in 
§438.202;  and 

(ii)  May  use  State  staff,  the  State's 
enrollment  broker,  or  the  State's  MCOs. 

PIHPs  and  PAHPs. 

(2)  Assessment.  Each  MCO,  PIHP,  and 
PAHP  must  implement  mechanisms  to 
assess  each  Medicaid  enrollee  identified 
by  the  State  (through  the  mechanism 
specified  in  paragraph  (c)(1)  of  this 
section)  and  identified  to  the  MCO, 
PIHP.  and  PAHP  by  the  State  as  having 
special  health  care  needs  in  order  to 
identify  any  ongoing  special  conditions 
of  the  enrollee  that  require  a  course  of 
treatment  or  regular  care  monitoring. 
The  assessment  mechanisms  must  use 
appropriate  health  care  professionals. 

(3)  Treatment  plans.  If  the  State 
requires  MCOs.  PIHPs.  and  PAHPs  to 
produce  a  treatment  plan  for  enrollees 
with  special  health  care  needs  who  are 
determined  through  assessment  to  need 
a  course  of  treatment  or  regular  care 
monitoring,  the  treatment  plan  must 
be— 

(i)  Developed  by  the  enrollee's 
primary  care  provider  with  enrollee 
participation,  and  in  consultation  with 
any  specialists  caring  for  the  enrollee; 

(ii)  Approved  by  the  MCO,  PIHP.  or 
PAHP  in  a  timely  manner,  if  this 
approval  is  required  by  the  MCO,  PIHP, 
or  PAHP;  and 

(iii)  In  accord  with  any  applicable 
State  quality  assurance  and  utilization 
review  standards. 

(4)  Direct  access  to  specialists.  For 
enrollees  with  special  health  care  needs 
determined  through  an  assessment  by 


appropriate  health  care  professionals 
(consistent  with  §  438.208(c)(2))  to  need 
a  course  of  treatment  or  regular  care 
monitoring,  each  MCO,  PIHP,  and  PAHP 
must  have  a  mechanism  in  place  to 
allow  enrollees  to  directly  access  a 
specialist  (for  example,  through  a 
standing  referral  or  an  approved  number 
of  visits)  as  appropriate  for  the 
enrollee's  condition  and  identified 
needs. 

§  438.21 0    Coverage  and  authorization  of 
services. 

(a)  Coverage.  Each  contract  with  an 
MCO.  PIHP,  or  PAHP  must  do  the 
following: 

(1)  Identify,  define,  and  specify  the 
amount,  duration,  and  scope  of  each 
service  that  the  MCO,  PIHP.  or  PAHP  is 
required  to  offer. 

(2)  Require  that  the  services  identified 
in  paragraph  (a)(1)  of  this  section  be 
furnished  in  an  amount,  duration,  and 
scope  that  is  no  less  than  the  amount, 
duration,  and  scope  for  the  same 
services  furnished  to  beneficiaries  under 
fee-for-service  Medicaid,  as  set  forth  in 
§440.230. 

(3)  Provide  that  the  MCO,  PIHP.  or 
PAHP— 

(i)  Must  ensure  that  the  services  are 
sufficient  in  amount,  duration,  or  scope 
to  reasonably  be  expected  to  achieve  the 
purpose  for  which  the  services  are 
furnished. 

(ii)  May  not  arbitrarily  deny  or  reduce 
the  amoimt.  duration,  or  scope  of  a 
required  service  solely  because  of 
diagnosis,  type  of  illness,  or  condition 
of  the  beneficiary; 

(iii)  May  place  appropriate  limits  on 
a  service — 

(A)  On  the  basis  of  criteria  applied 
under  the  State  plan,  such  as  medical 
necessity;  or 

(B)  For  the  purpose  of  utilization 
control,  provided  the  services  furnished 
can  reasonably  be  expected  to  achieve 
their  purpose,  as  required  in  paragraph 
(a)(3)(i)  of  this  section;  and 

(4)  Specify  what  constitutes 
"medically  necessary  services"  in  a 
manner  that — 

(i)  Is  no  more  restrictive  than  that 
used  in  the  State  Medicaid  program  as 
indicated  in  State  statutes  and 
regulations,  the  State  Plan,  and  other 
State  policy  and  procediu^s;  and 

(ii)  Addresses  the  extent  to  which  the 
MCO,  PIHP,  or  PAHP  is  responsible  for 
covering  services  related  to  the 
following: 

(A)  The  prevention,  diagnosis,  and 
treatment  of  health  impairments. 

(B)  The  ability  to  achieve  age- 
appropriate  growth  and  development. 

(C)  The  ability  to  attain,  maintain,  or 
regain  functional  capacity. 
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(b)  Authorization  of  services.  For  the 
processing  of  requests  for  initial  and 
continuing  authorizations  of  services, 
each  contract  must  require — 

(1)  That  the  MCO.  PMP.  or  PAHP  and 
its  subcontractors  have  in  place,  and 
follow,  written  policies  and  procedures. 

(2)  That  the  MCO,  PIHP,  or  PAHP— 
(i)  Have  in  effect  mechanisms  to 

ensure  consistent  application  of  review 
criteria  for  authorization  decisions;  and 

(ii)  Consult  with  the  requesting 
provider  when  appropriate. 

(3)  That  any  decision  to  deny  a 
service  authorization  request  or  to 
authorize  a  service  in  an  amount, 
duration,  or  scope  that  is  less  than 
requested,  be  made  by  a  health  care 
professional  who  has  appropriate 
clinical  expertise  in  treating  the 
enrollee's  condition  or  disease. 

(c)  Notice  of  adverse  action.  Each 
contract  must  provide  for  the  MCO, 
PIHP,  or  PAHP  to  notify  the  requesting 
provider,  and  give  the  enroUee  written 
notice  of  any  decision  by  the  MCO, 
PIHP,  or  PAHP  to  deny  a  service 
authorization  request,  or  to  authorize  a 
service  in  an  amount,  duration,  or  scope 
that  is  less  than  requested.  For  MCOs 
and  PIHPs,  the  notice  must  meet  the 
requirements  of  §  438.404,  except  that 
the  notice  to  the.  provider  need  not  be 
in  writing. 

(d)  Timeframe  for  decisions.  Each 
MCO,  PIHP,  or  PAHP  contract  must 
provide  for  the  following  decisions  and 
notices: 

(1)  Standard  authorization  decisions. 
For  standard  authorization  decisions, 
provide  notice  as  expeditiously  as  the 
enrollee's  health  condition  requires  and 
within  State-established  timeframes  that 
may  not  exceed  14  calendar  days 
following  receipt  of  the  request  for 
service,  with  a  possible  extension  of  up 
to  14  additional  calendar  days,  if — 

(i)  The  enroUee,  or  the  provider, 
requests  extension;  or 

(u)  The  MCO.  PIHP,  or  PAHP  justifies 
(to  the  State  agency  upon  request)  a 
need  for  additional  information  and 
how  the  extension  is  in  the  enrollee's 
interest. 

(2)  Expedited  authorization  decisions. 
(i)  For  cases  in  which  a  provider 
indicates,  or  the  MCO,  PIHP,  or  PAHP 
determines,  that  following  the  standard 
timeframe  could  seriously  jeopardize 
the  enrollee's  life  or  health  or  ability  to 
attain,  maintain,  or  regain  maximum 
function,  the  MCO,  PIHP,  or  PAHP  must 
make  an  expedited  authorization 
decision  and  provide  notice  as 
expeditiously  as  the  enrollee's  health 
condition  requires  and  no  later  than  3 
working  days  after  receipt  of  the  request 
for  service. 


(ii)  The  MCO,  PIHP,  or  PAHP  may 
extend  the  3  working  days  time  period 
by  up  to  14  calendar  days  if  the  enroUee 
requests  an  exteosion,  or  if  the  MCO, 
PIHP,  or  PAHP  justifies  (to  the  State 
agency  upon  request)  a  need  for 
additional  information  and  how  the 
extension  is  in  the  enrollee's  interest. 

(e)  Compensation  for  utilization 
management  activities.  Each  contract 
must  provide  that,  consistent  with 
§  438.6(h),  and  §422.208  of  this  chapter, 
compensation  to  individuals  or  entities 
that  conduct  utilization  management 
activities  is  not  structured  so  as  to 
provide  incentives  for  the  individual  or 
entity  to  deny,  limit,  or  discontinue 
medically  necessary  services  to  any 
enroUee. 

Structure  and  Operation  Standards 

§  438.21 4    Provider  selection. 

(a)  General  rules.  The  State  must 
ensure,  through  its  contracts,  that  each 
MCO,  PIHP,  or  PAHP  implements 
written  policies  and  procedures  for 
selection  and  retention  of  providers  and 
that  those  policies  and  procedures 
include,  at  a  minimum,  the 
requirements  of  this  section. 

(a)  Credentialing  and  recredentialing 
requirements.  (1)  Each  State  must 
establish  a  uniform  credentialing  and 
recredentialing  policy  that  each  MCO, 
PIHP,  and  PAHP  must  follow. 

(2)  Each  MCO,  PIHP,  and  PAHP  must 
follow  a  documented  process  for 
credentialing  and  recredentialing  of 
providers  who  have  signed  contracts  or 
participation  agreements  with  the  MCO, 
PIHP,  or  PAHP. 

(c)  Nondiscrimination.  MCO,  PIHP, 
and  PAHP  provider  selection  policies 
and  procedures,  consistent  with 
§438.12,  must  not  discriminate  against 
particular  providers  that  serve  high-risk 
populations  or  specialize  in  conditions 
that  require  costiy  treatment. 

(d)  Excluded  providers.  MCOs,  PlrfPs, 
and  PAHPs  may  not  employ  or  contract 
with  providers  excluded  from 
participation  in  Federal  health  care 
programs  under  either  section  1128  or 
section  11 28 A  of  the  Act. 

(e)  State  requirements.  Each  MCO, 
PIHP,  and  PAHP  must  comply  with  any 
additional  requirements  established  by 
die  State. 

§  438.21 8    Enrollee  information. 

The  requirements  that  States  must 
meet  under  §  438.10  constitute  part  of 
the  State's  quality  strategy  at  §  438.204. 

§438.224    Confidentiality. 

The  State  must  ensure,  through  its 
contracts,  that  (consistent  with  subpart 
F  of  part  431  of  this  chapter),  for 
medical  records  and  any  other  health 


and  eiuoUment  information  that 
identifies  a  particular  enroUee,  each 
MCO,  PIHP,  and  PAHP  uses  and 
discloses  such  individually  identifiable 
health  information  in  accordance  with 
the  privacy  requirements  in  45  CFR 
parts  160  and  164,  subparts  A  and  E,  to 
the  extent  that  these  requirements  are 
applicable. 

§  438.226    Enrollment  and  disenrollment. 

The  State  must  ensure  that  each  MCO, 
PMP,  and  PAHP  contract  complies  with 
the  enrollment  and  disenrollment 
requirements  and  limitations  set  forth  in 
§438.56. 

§438.228    Grievance  systems. 

(a)  The  State  must  ensure,  through  its 
contracts,  that  each  MCO  and  PIHP  has 
in  effect  a  grievance  system  that  meets 
the  requirements  of  subpart  F  of  this 
part. 

(b)  If  die  State  delegates  to  the  MCO 
or  PIHP  responsibility  for  notice  of 
action  under  subpart  E  of  part  431  of 
this  chapter,  the  State  must  conduct 
random  reviews  of  each  delegated  MCO 
or  PIHP  and  its  providers  and 
subcontractors  to  ensure  that  they  are 
notifying  eiuoUees  in  a  timely  manner. 

§438.230    Subcontractual  relationships 
and  delegation. 

(a)  General  rule.  The  State  must 
ensure,  through  its  contracts,  that  each 
MCO,  PIHP,  and  PAHP— 

(1)  Oversees  and  is  accountable  for 
any  functions  and  responsibilities  that  it 
delegates  to  any  subcontractor;  and 

(2)  Meets  the  conditions  of  paragraph 
(b)  of  this  section. 

(b)  Specific  conditions.  (1)  Before  any 
delegation,  each  MCO,  PIHP,  and  PAHP 
evaluates  the  prospective 
subcontractor's  ability  to  perform  the 
activities  to  be  delegated. 

(2)  There  is  a  written  agreement  that — 
(i)  Specifies  the  activities  and  report 

responsibilities  delegated  to  the 
subcontractor;  and 

(ii)  Provides  for  revoking  delegation 
or  imposing  other  sanctions  if  the 
subcontractor's  performance  is 
inadequate. 

(3)  The  MCO,  PIHP.  or  PAHP 
monitors  the  subcontractor's 
performance  on  an  ongoing  basis  and 
subjects  it  to  formal  review  according  to 
a  periodic  schedule  established  by  the 
State,  consistent  with  industry 
standards  or  State  MCO  laws  and 
regulations. 

(4)  If  any  MCO,  PIHP,  or  PAHP 
identifies  deficiencies  or  areas  for 
improvement,  the  MCO,  PIHP,  or  PAHP 
and  the  subcontractor  take  corrective 
action. 
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Measurement  and  Improvement 
Standards 


It 


438.236    Practice  guidelines. 

(a)  Basic  rule:  The  State  must  ensure, 
through  its  contracts,  that  each  MCO 
and,  when  applicable,  each  PIHP  and 
PAHP  meets  the  requirements  of  this 
section. 

(b)  Adoption  of  practice  guidelines. 
Each  MCO  and,  when  applicable,  each 
PIHP  and  PAHP  adopts  practice 
guidelines  that  meet  the  following 
requirements: 

(1)  Are  based  on  valid  and  reliable 
clinical  evidence  or  a  consensus  of 
health  care  professionals  in  the 
particular  field. 

(2)  Consider  the  needs  of  the  MCO's, 
PIHP's,  or  PAHP's  enroUees. 

(3)  Are  adopted  in  consultation  with 
contracting  health  care  professionals. 

I  (4)  Are  reviewed  and  updated 

periodically  as  appropriate. 

I  (c)  Dissemination  of  guidelines.  Each 

MCO,  PIHP.  and  PAHP  disseminates  the 

guidelines  to  all  affected  providers  and. 

upon  request,  to  enroUees  and  potential 

enroUees. 

(d)  Application  of  guidelines. 
Decisions  for  utilization  management, 
enrollee  education,  coverage  of  services, 
and  other  areas  to  which  the  guidelines 
apply  are  consistent  with  the  guidelines. 

§  438.240    Quality  assessment  and 
performance  improvement  program. 

I   (a)  General  rules.  (1)  The  State  must 
require,  through  its  contracts,  that  each 
MCO  and  PIHP  have  an  ongoing  quality 
assessment  and  performance 
improvement  program  for  the  services  it 
furnishes  to  its  enroUees. 

(2)  CMS,  in  consultation  with  States 
'4nd  other  stakeholders,  may  specify 
performance  measures  and  topics  for 
performance  improvement  projects  to  be 
required  by  States  in  their  contracts 
with  MCOs  and  PIHPs. 

(b)  Basic  elements  of  MCO  and  PIHP 
quality  assessment  and  performance 
improvement  programs.  At  a  minimum, 
the  State  must  require  that  each  MCO 
and  PIHP  comply  with  the  following 
requirements: 

(1)  Conduct  performance 
improvement  projects  as  described  in 
paragraph  (d)  of  this  section.  These 
projects  must  be  designed  to  achieve, 
through  ongoing  measurements  and 
intervention,  significant  improvement, 
sustained  over  time,  in  clinical  care  and 
nonclinical  care  areas  that  are  expected 
to  have  a  favorable  effect  on  health 
outcomes  and  enrollee  satisfaction. 

(2)  Submit  performfmce  measurement 
ata  as  described  in  paragraph  (c)  of  this 

section. 


Ih 


Ii 


(3)  Have  in  effect  mechanisms  to 
detect  both  underutilization  and 
overutilization  of  services. 

(4)  Have  in  effect  mechanisms  to 
assess  the  quality  and  appropriateness 
of  care  furnished  to  enroUees  with 
special  health  care  needs. 

(c)  Performance  measurement. 
Annually  each  MCO  and  PIHP  must— 

(1)  Measure  and  report  to  the  State  its 
performance,  using  standard  measures 
required  by  the  State  including  those 
that  incorporate  the  requirements  of 

§  438.204(c)  and  §  438.240(a)(2); 

(2)  Submit  to  the  State,  data  specified 
by  the  State,  that  enables  the  State  to 
measure  the  MCO's  or  PIHP's 
performance;  or 

(3)  Perform  a  combination  of  the 
activities  described  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section. 

(d)  Performance  improvement 
projects.  (1)  MCOs  and  PIHPs  must  have 
an  ongoing  program  of  performance 
improvement  projects  that  focus  on 
clinical  and  nonclinical  areas,  and  that 
involve  the  following: 

(i)  Measurement  of  performance  using 
objective  quality  indicators. 

(ii)  Implementation  of  system 
interventions  to  achieve  improvement 
in  quality. 

(iii)  Evaluation  of  the  effectiveness  of 
the  interventions. 

(iv)  Planning  and  initiation  of 
activities  for  increasing  or  sustaining 
improvement. 

(2)  Each  MCO  and  PIHP  must  report 
the  status  and  resuhs  of  each  project  to 
the  State  as  requested,  including  those 
that  incorporate  the  requirements  of 
§  438.240(a)(2).  Each  performance 
improvement  project  must  be  completed 
in  a  reasonable  time  period  so  as  to 
generally  allow  information  on  the 
success  of  performance  improvement 
projects  in  the  aggregate  to  produce  new 
information  on  quality  of  care  every 
year. 

(e)  Program  review  by  the  State. 

(1)  The  State  must  review,  at  least 
annually,  the  impact  and  effectiveness 
of  each  MCO's  and  PIHP's  quality 
assessment  emd  performance 
improvement  program.  The  review  must 
include — 

(i)  The  MCO's  and  PIHP's 
performance  on  the  standard  measures 
on  which  it  is  required  to  report;  and 

(ii)  The  results  of  each  MCO's  and 
PIHP's  performance  improvement 
projects. 

(2)  The  State  may  require  that  an 
MCO  or  PIHP  have  in  effect  a  process 
for  its  own  evaluation  of  the  impact  and 
effectiveness  of  its  quaUty  assessment 
and  performance  improvement  program. 


§438.242    Health  information  systems. 

(a)  General  rule.  The  State  must 
ensure,  through  its  contracts,  that  each 
MCO  and  PIHP  maintains  a  health 
information  system  that  collects, 
analyzes,  integrates,  and  reports  data 
and  can  achieve  the  objectives  of  this 
subpart.  The  system  must  provide 
information  on  areas  including,  but  not 
limited  to,  utilization,  grievances  and 
appeals,  and  disenroUments  for  other 
than  loss  of  Medicaid  eligibiUty. 

(b)  Basic  elements  of  a  health 
information  system.  The  State  must 
require,  at  a  minimum,  that  each  MCO 
and  PIHP  comply  with  the  following: 

(1)  Collect  data  on  enroUee  and 
provider  characteristics  as  specified  by 
the  State,  and  on  services  furnished  to 
enroUees  through  an  encounter  data 
system  or  other  methods  as  may  be 
specified  by  the  State. 

(2)  Ensure  that  data  received  from 
providers  is  accurate  and  complete  by — 

(i)  Verifying  the  accuracy  and 
timeliness  of  reported  data; 

(ii)  Screening  the  data  for 
completeness,  logic,  and  consistency; 
and 

(iii)  Collecting  service  information  in 
standardized  formats  to  the  extent 
feasible  and  appropriate. 

(3)  Make  all  collected  data  available  to 
the  State  and  upon  request  to  CMS.  as 
required  in  this  subpart. 

Subpart  E— [Reserved] 

Subpart  F — Grievance  System 

§438.400    Statutory  basis  and  definitions. 

(a)  Statutory  basis.  This  subpart  is 
based  on  sections  1902(a)(3).  1902(a)(4), 
and  1932(b)(4)  of  die  Act. 

(1)  Section  1902(a)(3)  requires  that  a 
State  plan  provide  an  opportunity  for  a 
fair  hearing  to  any  person  whose  claim 
for  assistance  is  denied  or  not  acted 
upon  promptly. 

(2)  Section  1902(a)(4)  requires  that  the 
State  plan"  provide  for  methods  of 
administration  that  the  Secretary  finds 
necessary  for  the  proper  and  efficient 
operation  of  the  plan. 

(3)  Section  1932(b)(4)  requires 
Medicaid  managed  care  organizations  to 
establish  internal  grievance  procedures 
under  which  Medicaid  enroUees.  or 
providers  acting  on  their  behalf,  may 
challenge  the  denial  of  coverage  of,  or 
payment  for.  medical  assistance. 

(b)  Definitions.  As  used  in  this 
subpart,  the  following  terms  have  the 
indicated  meanings: 

Action  means — 

In  the  case  of  an  MCO  or  PIHP— 

(1)  The  denial  or  Umited 
authorization  of  a  requested  service, 
including  the  type  or  level  of  service; 
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(2)  The  reduction,  suspension,  or 
tennination  of  a  previously  authorized 
service; 

(3)  The  denial,  in  whole  or  in  part,  of 
payment  for  a  service; 

(4)  The  failure  to  provide  services  in 
a  timely  manner,  as  defined  by  the 
State; 

(5)  The  failure  of  an  MCO  or  PIHP  to 
act  within  the  timeframes  provided  in 
§  438.408(b);  or 

(6)  For  a  resident  of  a  rural  area  with 
only  one  MCO,  the  denial  of  a  Medicaid 
enrollee's  request  to  exercise  his  or  her 
right,  under  §  438.52(b)(2)(ii),  to  obtain 
services  outside  the  network. 

Appeal  means  a  request  for  review  of 
an  action,  as  "action"  is  defined  in  this 
section. 

Grievance  means  an  expression  of 
dissatisfaction  about  any  matter  other 
than  an  action,  as  "action"  is  defined  in 
this  section.  The  term  is  also  used  to 
refer  to  the  overall  system  that  includes 
grievances  and  appeals  handled  at  the 
MCO  or  PHP  level  and  access  to  the 
State  fair  hearing  process.  (Possible 
subjects  for  grievances  include,  but  are 
not  limited  to,  the  quality  of  care  or 
services  provided,  and  aspects  of 
interpersonal  relationships  such  as 
rudeness  of  a  provider  or  employee,  or 
failuj^  to  respect  the  enrollee's  rights.) 

f  438.402    G«n«ral  requirements. 

(a)  The  grievance  system.  Each  MCO 
and  PIHP  must  have  a  system  in  place 
for  enroUees  that  includes  a  grievance 
process,  an  appeal  process,  and  access 
to  the  State's  fair  hearing  system. 

(b)  Filing  requirements— (1)  Authority 
to  file. — (i)  An  enrollee  may  file  a 
grievance  and  an  MCO  or  PIHP  level 
appeal,  and  may  request  a  State  fair 
hearing. 

(ii)  A  provider,  acting  on  behalf  of  the 
enrollee  and  with  the  enrollee's  written 
consent,  may  file  an  appeal.  A  provider 
may  file  a  grievance  or  request  a  State 
fair  hearing  on  behalf  of  an  enrollee,  if 
the  State  permits  the  provider  to  act  as 
the  enrollee's  authorized  representative 
in  doing  so. 

(2)  Timing.  The  State  specifies  a 
reasonable  timeframe  that  may  be  no 
less  than  20  days  and  not  to  exceed  90 
days  bom  the  date  on  the  MCO's  or 
PIHP's  notice  of  action.  Within  that 
timeframe — 

(i)  The  enrollee  or  the  provider  may 
file  an  appeal;  and 

(ii)  In  a  State  that  does  not  require 
exhaustion  of  MCO  and  PIHP  level 
appeals,  the  enrollee  may  request  a  State 
bir  hearing. 

(3)  Procedures,  (i)  The  enrollee  may 
file  a  grievance  either  orally  or  in 
writing  and,  as  determined  by  the  State, 
either  with  the  State  or  with  the  MCO 
or  the  PIHP. 


(ii)  The  enrollee  or  the  provider  may 
file  an  appeal  either  orally  or  in  writing, 
and  imless  he  or  she  requests  expedited 
resolution,  must  follow  an  oral  filing 
with  a  written,  signed,  appeal. 

§438.404    Notice  of  action. 

(a)  Language  and  format 
requirements.  The  notice  must  be  in 
writing  and  must  meet  the  language  and 
format  requirements  of  §  438.10(c)  and 
(d)  to  ensure  ease  of  imderstanding. 

(b)  Content  of  notice.  The  notice  must 
explain  the  following: 

(1)  The  action  the  MCO  or  PIHP  or  its 
contractor  has  taken  or  intends  to  take. 

(2)  The  reasons  for  the  action. 

(3)  The  enrollee's  or  the  provider's 
right  to  file  an  MCO  or  PIHP  appeal. 

(4)  If  the  State  does  not  require  the 
enrollee  to  exhaust  the  MCO  or  PIHP 
level  appeal  procedures,  the  enrollee's 
right  to  request  a  State  fair  hearing. 

(5)  The  procedures  for  exercising  the 
rights  specified  in  this  paragraph. 

(6)  The  circumstances  under  which 
expedited  resolution  is  available  and 
how  to  request  it. 

(7)  The  enrollee's  right  to  have 
benefits  continue  pending  resolution  of 
the  appeal,  how  to  request  that  benefits 
be  continued,  and  the  circumstances 
under  which  the  enrollee  may  be 
required  to  pay  the  costs  of  these 
services. 

(c)  Timing  of  notice.  The  MCO  or 
PIHP  must  mail  the  notice  within  the 
following  timeframes: 

(1)  For  termination,  suspension,  or 
reduction  of  previously  authorized 
Medicaid-covered  services,  within  the 
timeframes  specified  in  §§431.211, 
431.213,  and  431.214  of  this  chapter. 

(2)  For  denial  of  payment,  at  the  time 
of  any  action  affecting  the  claim. 

(3)  For  standard  service  authorization 
decisions  that  deny  or  limit  services, 
within  the  timeframe  specified  in 

§  438.210(d)(1). 

(4)  If  the  MCO  or  PIHP  extends  the 
timeframe  in  accordance  with 

§  438.210(d)(1),  it  must— 

(i)  Give  the  enrollee  written  notice  of 
the  reason  for  the  decision  to  extend  the 
timefi^mie  and  inform  the  enrollee  of  the 
right  to  file  a  grievance  if  he  or  she 
disagrees  with  that  decision;  and 

(ii)  Issue  and  carry  out  its 
determination  as  expeditiously  as  the 
enrollee's  health  condition  requires  and 
no  later  than  the  date  the  extension 
expires. 

(5)  For  service  authorization  decisions 
not  reached  within  the  timeframes 
specified  in  §  438.210(d)  (which 
constitutes  a  denial  and  is  thus  an 
adverse  action),  on  the  date  that  the 
timefi^mes  expire. 


(6)  For  expedited  service 
authorization  decisions,  within  the 
timeframes  specified  in  §  438.210(d). 

§  438.406    Handling  of  grievances  and 
appeals. 

(a)  General  requirements.  In  handling 
grievances  and  appeals,  each  MCO  and 
each  PIHP  must  meet  the  following 
requirements: 

(1)  Give  enrollees  any  reasonable 
assistance  in  completing  forms  and 
taking  other  procedural  steps.  This 
includes,  but  is  not  limited  to,  providing 
interpreter  services  and  toll-free 
numbers  that  have  adequate  TTY/TTD 
and  interpreter  capability. 

(2)  Acknowledge  receipt  of  each 
grievance  and  appeal. 

(3)  Ensure  that  the  individuals  who 
make  decisions  on  grievances  and 
appeals  are  individuals — 

(i)  Who  were  not  involved  in  any 
previous  level  of  review  or  decision- 
making; and 

(ii)  Who,  if  deciding  any  of  the 
following,  are  health  care  professionals 
who  have  the  appropriate  clinical 
expertise,  as  determined  by  the  State,  in 
treating  the  enrollee's  condition  or 
disease. 

(Al  An  appeal  of  a  denial  that  is  based 
on  lack  of  medical  necessity. 

(B)  A  grievance  regarding  denial  of 
expedited  resolution  of  an  appeal. 

(C)  A  grievance  or  appeal  that 
involves  clinical  issues. 

(b)  Special  requirements  for  appeals. 
The  process  for  appeals  must: 

(1)  Provide  that  oral  inquiries  seeking 
to  appeal  an  action  are  treated  as 
appeals  (to  establish  the  earliest 
possible  filing  date  for  the  appeal)  and 
must  be  confirmed  in  writing,  imless  the 
enrollee  or  the  provider  requests 
expedited  resolution. 

(2)  Provide  the  enrollee  a  reasonable 
opportunity  to  present  evidence,  and 
allegations  of  fact  or  law,  in  person  as 
well  as  in  writing.  (The  MCO  or  PIHP 
must  inform  the  enrollee  of  the  limited 
time  available  for  this  in  the  case  of 
expedited  resolution.) 

(3)  Provide  the  enrollee  and  his  or  her 
representative  opportunity,  before  and 
during  the  appeals  process,  to  examine 
the  eiuollee's  case  file,  including 
medical  records,  and  any  other 
documents  and  records  considered 
dining  the  appeals  process. 

(4)  Include,  as  parties  to  the  appeal — 
(i)  The  enrollee  and  his  or  her 

representative;  or 

(ii)  The  legal  representative  of  a 
deceased  eruollee's  estate. 

{438.408    Resolution  and  notification: 
Grievances  and  appeals. 

(a)  Basic  rule.  The  MCO  or  PIHP  must 
dispose  of  each  grievance  and  resolve 


Federal  Register / Vol.  67,  No.  115 /Friday,  June  14,  2002 /Rules  and  Regulations  41111 


each  appeal,  and  provide  notice,  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  within  State- 
established  timeframes  that  may  not 
exceed  the  timeframes  specified  in  this 
section. 

(b)  Specific  timeframes. —  (1) 
Standard  disposition  of  grievances.  For 
standard  disposition  of  a  grievance  and 
notice  to  the  affected  parties,  the 
timeframe  is  established  by  the  State  but 
may  not  exceed  90  days  from  the  day 
the  MCO  or  PIHP  receives  the  grievance. 

(2)  Standard  resolution  of  appeals. 
For  standard  resolution  of  an  appeal  and 
notice  to  the  affected  parties,  the  State 
must  establish  a  timeframe  that  is  no 
longer  than  45  days  from  the  day  the 
MCO  or  PIHP  receives  the  appeal.  This 
timeframe  may  be  extended  under 
paragraph  (c)  of  this  section. 

(3)  Expedited  resolution  of  appeals. 
For  expedited  resolution  of  an  appeal 
and  notice  to  affected  parties,  the  State 
must  establish  a  timeframe  that  is  no 
longer  than  3  working  days  after  the 
MCO  or  PIHP  receives  the  appeal.  This 
timeframe  may  be  extended  under 
paragraph  (c)  of  this  section. 

(c)  Extension  of  timeframes. — (1)  The 
MCO  or  PIHP  may  extend  the 
timeframes  from  paragraph  (b)  of  this 
section  by  up  to  14  calendar  days  if — 

(i)  The  enrollee  requests  the 
i  ictension;  or 

(ii)  The  MCO  or  PIHP  shows  (to  the 
satisfaction  of  the  State  agency,  upon  its 
request)  that  there  is  need  for  additional 
information  and  how  the  delay  is  in  the 
enrollee's  interest. 

(2)  Requirements  following  extension. 
If  the  MCO  or  PIHP  extends  the 
timeframes,  it  must — for  any  extension 
not  requested  by  the  enrollee,  give  the 
enrollee  written  notice  of  the  reason  for 
the  delay. 

(d)  Format  of  notice. —  (1)  Grievances. 
The  State  must  establish  the  method 
MCOs  and  PIHPs  will  use  to  notify  an 
enrollee  of  the  disposition  of  a 
grievance. 

(2)  Appeals,  (i)  For  all  appeals,  the 
MCO  or  PIHP  must  provide  written 
notice  of  disposition. 

(ii)  For  notice  of  an  expedited 
resolution,  the  MCO  or  PIHP  must  also 
make  reasonable  efforts  to  provide  oral 
notice. 

I  (e)  Content  of  notice  of  appeal 
resolution.  The  written  notice  of  the 
resolution  must  include  the  following: 

(1)  The  results  of  the  resolution 
rocess  and  the- date  it  was  completed. 

(2)  For  appeals  not  resolved  wholly  in 
ivor  of  the  enrollees — 

(i)  The  right  to  request  a  State  fair 
earing,  and  how  to  do  so; 


(ii)  The  right  to  request  to  receive 
benefits  while  the  hearing  is  pending, 
and  how  to  make  the  request;  and 

(iii)  That  the  enrollee  may  be  held 
liable  for  the  cost  of  those  benefits  if  the 
hearing  decision  upholds  the  MCO's  or 
PIHP's  action. 

(f)  Requirements  for  State  fair 
hearings. — (1)  Availability.  The  State 
must  permit  the  enrollee  to  request  a 
State  fair  hearing  within  a  reasonable 
time  period  specified  by  the  State,  but 
not  less  than  20  or  in  excess  of  90  days 
from  whichever  of  the  following  dates 
applies — 

(i)  If  the  State  requires  exhaustion  of 
the  MCO  or  PIHP  level  appeal 
procedures,  from  the  date  of  the  MCO's 
or  PIHP's  notice  of  resolution;  or 

(ii)  If  the  State  does  not  require 
exhaustion  of  the  MCO  or  PIHP  level 
appeal  procedures  and  the  enrollee 
appeals  directly  to  the  State  for  a  fair 
hearing,  from  the  date  on  the  MCO's  or 
PIHP's  notice  of  action. 

(2)  Parties.  The  parties  to  the  State  fair 
hearing  include  the  MCO  or  PIHP  as 
well  as  the  enrollee  and  his  or  her 
representative  or  the  representative  of  a 
deceased  enrollee's  estate. 

§  438.41 0    Expedited  resolution  of  appeals. 

(a)  General  rule.  Each  MCO  and  PIHP 
must  establish  and  maintain  an 
expedited  review  process  for  appeals, 
when  the  MCO  or  PIHP  determines  (for 
a  request  from  the  eiwoUee)  or  the 
provider  indicates  (in  making  the 
request  on  the  enrollee's  behalf  or 
supporting  the  enrollee's  request)  that 
taking  the  time  for  a  standard  resolution 
could  seriously  jeopardize  the  enrollee's 
life  or  health  or  ability  to  attain, 
maintain,  or  regain  maximum  function. 

(b)  Punitive  action.  The  MCO  or  PIHP 
must  ensure  that  punitive  action  is 
neither  taken  against  a  provider  who 
requests  an  expedited  resolution  or 
supports  an  enrollee's  appeal. 

(c)  Action  following  denial  of  a 
request  for  expedited  resolution.  If  the 
MCO  or  PIHP  denies  a  request  for 
expedited  resolution  of  an  appeal,  it 
must — 

(1)  Transfer  the  appeal  to  the 
timeframe  for  standard  resolution  in 
accordance  with  §  438.408(b)(2); 

(2)  Make  reasonable  efforts  to  give  the 
enrollee  prompt  oral  notice  of  the 
denial,  and  follow  up  within  two 
calendar  days  with  a  written  notice. 

§  438.41 4    information  about  tt)e  grievance 
system  to  providers  and  subcontractors. 

The  MCO  or  PIHP  must  provide  the 
information  specified  at  §  438.10(g)(1) 
about  the  grievance  system  to  all 
providers  and  subcontractors  at  the  time 
they  enter  into  a  contract. 


§  438.41 6    Recordkeeping  and  reporting 
requirements. 

The  State  must  require  MCOs  and 
PIHPs  to  maintain  records  of  grievances 
and  appeals  and  must  review  the 
information  as  part  of  the  State  quality 
strategy. 

§  438.420  Continuation  of  benefits  while 
the  MCO  or  PIHP  appeal  and  the  State  fair 
hearing  are  pending. 

(a)  Terminology.  As  used  in  this 
section,  "timely"  filing  means  filing  on 
or  before  the  later  of  the  following: 

(1)  Within  ten  days  of  the  MCO  or 
PIHP  mailing  the  notice  of  action. 

(2)  The  intended  effective  date  of  the 
MCO's  or  PIHP's  proposed  action. 

(b)  Continuation  of  benefits.  The  MCO 
or  PIHP  must  continue  the  enrollee's 
benefits  if — 

(1)  The  enrollee  or  the  provider  files 
the  appeal  timely; 

(2)  The  appeal  involves  the 
termination,  suspension,  or  reduction  of 
a  previously  authorized  course  of 
treatment; 

(3)  The  services  were  ordered  by  an 
authorized  provider; 

(4)  The  original  period  covered  by  the 
original  authorization  has  not  expired; 
and 

(5)  The  enrollee  requests  extension  of 
benefits. 

(c)  Duration  of  continued  or 
reinstated  benefits.  If,  at  the  enrollee's 
request,  the  MCO  or  PEHP  continues  or 
reinstates  the  enrollee's  benefits  while 
the  appeal  is  pending,  the  benefits  must 
be  continued  until  one  of  following 
occurs: 

(1)  The  enrollee  withdraws  the 
appeal. 

(2)  Ten  days  pass  after  the  MCO  or 
PIHP  mails  the  notice,  providing  the 
resolution  of  the  appeal  against  the 
enrollee,  unless  the  enrollee,  within  the 
10-day  timeframe,  has  requested  a  State 
fair  hearing  with  continuation  of 
benefits  until  a  State  fair  hearing 
decision  is  reached. 

(3)  A  State  fair  hearing  Office  issues 
a  hearing  decision  adverse  to  the 
enrollee. 

(4)  The  time  period  or  service  limits 
of  a  previously  authorized  service  has 
been  met. 

(d)  Enrollee  responsibility  for  services 
furnished  while  the  appeal  is  pending. 
If  the  final  resolution  of  the  appeal  is 
adverse  to  the  enrollee,  that  is,  upholds 
the  MCO's  or  PIHP's  action,  the  MCO  or 
PIHP  may  recover  the  cost  of  the 
services  furnished  to  the  enrollee  while 
the  appeal  is  pending,  to  the  extent  that 
they  were  furnished  solely  because  of 
the  requirements  of  this  section,  and  in 
accordance  with  the  policy  set  forth  in 

§  431.230(b)  of  this  chapter. 
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§  438.424    Effectuation  of  reversed  appeal 
resolutions. 

(a)  Seivices  not  furnished  while  the 
appeal  is  pending.  If  the  MCO  or  PIHP, 
or  the  State  fair  hearing  officer  reverses 
a  decision  to  deny,  limit,  or  delay 
services  that  were  not  furnished  while 
the  appeal  was  pending,  the  MCQ  or 
PIHP  must  authorize  or  provide  the 
disputed  services  promptly,  and  as 
expeditiously  as  the  enrollee's  health 
condition  requires. 

(b)  Services  furnished  while  the 
appeal  is  pending.  If  the  MCO  or  PIHP, 
or  the  State  fair  hearing  officer  reverses 
a  decision  to  deny  authorization  of 
services,  and  the  enroUee  received  the 
disputed  services  while  the  appeal  was 
pending,  the  MCO  or  the  PIHP  or  the 
State  must  pay  for  those  services,  in 
accordance  with  State  policy  and 
regulations. 

Subpart  G — [Reserved] 

Subpart  H — Certifications  and  Program 
integrity 

S  438.600    Statutory  tMSis. 

Thissubpart  is  based  on  sections 
1902(a)(4),  1902(a)(19).  1903(m),  and 
1932(d)(1)  of  the  Act. 

(a)  Section  1902(a)(4)  requires  that  the 
State  plan  provide  for  methods  of 
administration  that  the  Secretary  finds 
necessary  for  the  proper  and  efficient 
operation  of  the  plan. 

(b)  Section  1902(a)(19)  requires  that 
the  State  plan  provide  the  safeguards 
necessary  to  ensure  that  eligibility  is 
determined  and  services  are  provided  in 
a  manner  consistent  vdth  simplicity  of 
administration  and  the  best  interests  of 
the  recipients. 

(c)  Section  1903(m)  establishes 
conditions  for  payments  to  the  State 
with  respect  to  contracts  with  MCOs. 

(d)  Section  1932(d)(1)  prohibits  MCOs 
and  PCCMs  from  knowingly  having 
certain  types  of  relationships  with 
individusJs  excluded  under  Federal 
regulations  from  participating  in 
specified  activities,  or  with  affiliates  of 
those  individuals. 

1438.602    Basic  rule. 

As  a  condition  for  receiving  payment 
imder  the  Medicaid  managed  care 
program,  an  MCO.  PCCM.  PIHP,  or 
PAHP  must  comply  with  the  applicable 
certification,  program  integrity  and 
prohibited  affiliation  requirements  of 
this  subpart. 

§438.604    Data  ttiat  must  be  certified. 

(a)  Data  certifications.  When  State 
payments  to  an  MCO  or  PIHP  are  based 
on  data  submitted  by  the  MCO  or  PIHP, 
the  State  must  require  certification  of 


the  data  as  provided  in  §  438.606.  The 
data  that  must  be  certified  include,  but 
are  not  limited  to,  enrollment 
information,  encounter  data,  and  other 
information  required  by  the  State  and 
contained  in  contracts,  proposals,  and 
related  documents. 

(b)  Additional  certifications. 
Certification  is  required,  as  provided  in 
§438.606,  for  all  documents  specified 
by  the  State. 

§  438.606    Source,  content,  and  timing  of 
certification. 

(a)  Source  of  certification.  For  the  data 
specified  in  §  438.604,  the  data  the  MCO 
or  PIHP  submits  to  the  State  must  be 
certified  by  one  of  the  following: 

(1)  The  MCO's  or  PIHP's  Chief 
Executive  Officer. 

(2)  The  MCO's  or  PIHP's  Chief 
Financial  Officer. 

(3)  An  individual  who  has  delegated 
authority  to  sign  for,  and  who  reports 
directly  to.  the  MCOs  or  PIHP's  Chief 
Executive  Officer  or  Chief  Financial 
Officer. 

(b)  Content  of  certification.  The 
certification  must  attest,  based  on  best 
knowledge,  information,  and  belief,  as 
follows: 

(1)  To  the  accuracy,  completeness  and 
truthfulness  of  the  data. 

(2)  To  the  accuracy,  completeness  and 
truthfulness  of  the  documents  specified 
by  the  State. 

(c)  Timing  of  certification.  The  MCO 
or  PIHP  must  submit  the  certification 
concurrently  with  the  certified  data. 

§438.608    Program  integrity  requirements. 

(a)  General  requirement.  The  MCO  or 
PIHP  must  have  administrative  and 
management  arrangements  or 
procedures,  including  a  mandatory 
compliance  plan,  that  are  designed  to 
guard  against  fraud  and  abuse. 

(b)  Specific  requirements.  The 
arrangements  or  procedures  must 
include  the  following: 

(1)  Written  policies,  procedures,  and 
standards  of  conduct  that  articulate  the 
organization's  commitment  to  comply 
with  all  applicable  Federal  and  State 
standards. 

(2)  The  designation  of  a  compliance 
officer  and  a  compliance  committee  that 
are  accountable  to  senior  management. 

(3)  Effective  training  and  education 
for  the  compliance  officer  and  the 
organization's  employees. 

(4)  Effective  lines  of  communication 
between  the  compliance  officer  an.d  the 
organization's  employees. 

(5)  Enforcement  of  standards  through 
well-publicized  disciplinary  guidelines. 

(6)  Provision  for  internal  monitoring 
and  auditing. 

(7)  Provision  for  prompt  response  to 
detected  offenses,  and  for  development 


of  corrective  action  initiatives  relating  to 
the  MCOs  or  PIHP's  contract. 

§438.610    Prohibited  Affiliations  with 
Individuals  Debarred  by  Federal  Agencies. 

(a)  General  requirement.  An  MCO, 
PCCM,  PIHP.  or  PAHP  may  not 
knowingly  have  a  relationship  of  the 
type  described  in  paragraph  (b)  of  this 
section  with  the  following: 

(1)  An  individual  who  is  debarred, 
suspended,  or  otherwise  excluded  from 
participating  in  procurement  activities 
under  the  Federal  Acquisition 
Regulation  or  from  participating  in 
nonprocurement  activities  imder 
regulations  issued  under  Executive 
Order  No.  12549  or  under  guidelines 
implementing  Executive  Order  No. 
12549. 

(2)  An  individual  who  is  an  affiliate, 
as  defined  in  the  Federal  Acquisition 
Regulation,  of  a  person  described  in 
paragraph  (a)(1)  of  this  section. 

(b)  Specific  requirements.  The 
relationships  described  in  this 
paragraph  are  as  follow: 

(1)  A  director,  officer,  or  partner  of  the 
MCO.  PCCM.  PIHP.  or  PAHP. 

(2)  A  person  with  beneficial 
ownership  of  five  percent  or  more  of  the 
MCO's.  PCCM's.  PIHP's.  or  PAHP's 
equity. 

(3)  A  person  with  an  emplojmient. 
consulting  or  other  arrangement  Mdth 
the  MCO.  PCCM.  PIHP,  or  PAHP  for  the 
provision  of  items  and  services  that  are 
significant  and  material  to  the  MCO's. 
PCCM's.  PIHP's.  or  PAHP's  obligations 
under  its  contract  with  the  State. 

(c)  Effect  of  Noncompliance.  If  a  State 
finds  that  an  MCO.  PCCM,  PIHP.  or 
PAHP  is  not  in  compliance  with 
paragraphs  (a)  and  (b)  of  this  section, 
the  State: 

(1)  Must  notify  the  Secretary  of  the 
noncompliance. 

(2)  May  continue  an  existing 
agreement  with  the  MCO,  PCCM.  PIHP, 
or  PAHP  unless'the  Secretary  directs 
otherwise. 

(3)  May  not  renew  or  otherwise 
extend  the  duration  of  an  existing 
agreement  with  the  MCO.  PCCM.  PIHP, 
or  PAHP  unless  the  Secretary  provides 
to  the  State  and  to  Congress  a  written 
statement  describing  compelling  reasons 
that  exist  for  renewing  or  extending  the 
agreement. 

(d)  Consultation  with  the  Inspector 
General.  Any  action  by  the  Secretary 
described  in  paragraphs  (c)(2)  or  (c)(3) 
of  this  section  is  taken  in  consultation 
with  the  Inspector  General. 
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Subpart  I — Sanctions 

§  438.700    Basis  for  imposition  of 
sanctions. 

(a)  Each  State  that  contracts  with  an 
MCO  must,  and  each  State  that  contracts 
with  a  PCCM  may,  establish 
intermediate  sanctions,  as  specified  in 

§  438.702,  that  it  may  impose  if  it  makes 
any  of  the  determinations  specified  in 
paragraphs  (b)  through  (d)  of  this 
section.  The  State  may  base  its 
determinations  on  findings  from  onsite 
surveys.  enroUee  or  other  complaints, 
financial  status,  or  any  other  source. 

(b)  A  State  determines  whether  an 
MCO  acts  or  fails  to  act  as  follows: 

(1)  Fails  substantially  to  provide 
medically  necessary  services  that  the 
MCO  is  required  to  provide,  under  law 
or  under  its  contract  with  the  State,  to 
an  enrollee  covered  under  the  contract. 

(2)  Imposes  on  enrollees  premiums  or 
charges  that  are  in  excess  of  the 
premiums  or  charges  permitted  under 

e  Medicaid  program. 

(3)  Acts  to  discriminate  among 
enrollees  on  the  basis  of  their  health 
status  or  need  for  health  care  services. 
This  includes  termination  of  enrollment 
or  refusal  to  reenroU  a  recipient,  except 
as  permitted  under  the  Medicaid 
program,  or  any  practice  that  would 
reasonably  be  expected  to  discourage 
enrollment  by  recipients  whose  medical 
condition  or  history  indicates  probable 
need  for  substantial  future  medical 
services. 

(4)  Misrepresents  or  falsifies 
information  that  it  furnishes  to  CMS  or 
to  the  State. 

(5)  Misrepresents  or  falsifies 
information  that  it  furnishes  to  an 
enrollee,  potential  eru-ollee,  or  health 

Ere  provider. 
(6)  Fails  to  comply  with  the 
juirements  for  physician  incentive 
plans,  as  set  forth  (for  Medicare)  in 
§§422.208  and  422.210  of  this  chapter. 

(c)  A  State  determines  whether  an 
MCO.  PIHP.  PAHP  or  PCCM  has 
distributed  directly,  or  indirectly 
through  any  agent  or  independent 
contractor,  marketing  materials  that 
have  not  been  approved  by  the  State  or 
that  contain  false  or  materially 
misleading  information. 

II  (d)  A  State  determines  whether — 
11  (1)  An  MCO  has  violated  any  of  the 
other  requirements  of  sectionsl903(m) 
or  1932  of  the  Act,  and  any 
implementing  regulations; 

(2)  A  PCCM  has  violated  any  of  the 
other  applicable  requfrements  of 
sections  1932  or  1905(t)(3)  of  the  Act 
and  any  implementing  regulations; 

(3)  For  any  of  the  violations  under 
paragraphs  (d)(1)  and  (d)(2)  of  this 
^ection.  only  the  sanctions  specified  in 


§438.702,  paragraphs  (a)(3),  (a)(4),  and 
(a)(5)  may  be  imposed. 

§  438.702    Types  of  intermediate  sanctions. 

(a)  The  types  of  intermediate 
sanctions  that  a  State  may  impose  under 
this  subpart  include  the  following: 

(1)  Civil  money  penalties  in  the 
amounts  specified  in  §438.704. 

(2)  Appointment  of  temporary 
management  for  an  MCO  as  provided  in 
§438.706. 

(3)  Granting  enrollees  the  right  to 
terminate  enrollment  without  cause  and 
notifying  the  affected  enrollees  of  their 
right  to  disenroll. 

(4)  Suspension  of  all  new  enrollment, 
including  default  enrollment,  after  the 
effective  date  of  the  sanction. 

(5)  Suspension  of  payment  for 
recipients  enrolled  after  the  effective 
date  of  the  sanction  and  until  CMS  or 
the  State  is  satisfied  that  the  reason  for 
imposition  of  the  sanction  no  longer 
exists  and  is  not  likely  to  recur. 

(b)  State  agencies  retain  authority  to 
impose  additional  sanctions  under  State 
statutes  or  State  regulations  that  address 
areas  of  noncompliance  specified  in 

§  438.700,  as  well  as  additional  areas  of 
noncompliance.  Nothing  in  this  subpart 
prevents  State  agencies  from  exercising 
that  authority. 

§  438.704    Amounts  of  civil  money 
penalties. 

(a)  General  rule.  The  limit  on,  or  the 
maximum  civil  money  penalt>'  the  State 
may  impose  varies  depending  on  the 
natiue  of  the  MCO's  or  PCCM's  action 
or  failure  to  act,  as  provided  in  this 
section. 

(b)  Specific  limits.  (1)  The  limit  is 
$25,000  for  each  determination  under 
the  following  paragraphs  of  §  438.700: 

(i)  Paragraph  (b)(1)  (Failure  to  provide 
services). 

(ii)  Paragraph  (b)(5) 
(Misrepresentation  or  false  statements  to 
enrollees,  potential  enrollees,  or  health 
care  providers). 

(iii)  Paragraph  (b)(6)  (Failure  to 
comply  with  physician  incentive  plan 
requirements). 

(iv)  Paragraph  (c)  (Marketing 
violations). 

(2)  The  limit  is  $100,000  for  each 
determination  under  paragraph  (b)(3) 
(discrimination)  or  (b)(4) 
(Misrepresentation  or  false  statements  to 
CMS  or  the  State)  of  §  438.700. 

(3)  The  limit  is  $15,000  for  each 
recipient  the  State  determines  was  not 
enrolled  because  of  a  discriminatory 
practice  under  paragraph  (b)(3)  of 

§  438.700.  (This  is  subject  to  the  overall 
limit  of  $100,000  under  paragraph  (b)(2) 
of  this  section). 

(c)  Specific  amount.  For  premiums  or 
charges  in  excess  of  the  amounts 


permitted  under  the  Medicaid  program, 
the  maximum  amount  of  the  penalty  is 
$25,000  or  double  the  amount  of  the 
excess  charges,  whichever  is  greater. 
The  State  must  deduct  from  the  penalty 
the  amount  of  overcharge  and  return  it 
to  the  affected  enrollees. 

§  438.706    Special  rules  for  temporary 
management. 

(a)  Optional  imposition  of  sanction. 
The  State  may  impose  temporary 
management  only  if  it  finds  (through 
onsite  siuA^ey,  enrollee  complaints, 
financial  audits,  or  any  other  means) 
that— 

(1)  There  is  continued  egregious 
behavior  by  the  MCO,  including  but  not 
limited  to  behavior  that  is  described  in 
§438.700,  or  that  is  contrary  to  any 
requirements  of  sections  1903(m)  and 
1932  of  the  Act;  or 

(2)  There  is  substantial  risk  to 
enrollees'  health;  or 

(3)  The  sanction  is  necessary  to 
ensure  the  health  of  the  MCO's 
enrollees — 

(i)  While  improvements  are  made  to 
remedy  violations  under  §438.700;  or 

(ii)  Until  there  is  an  orderly 
termination  or  reorganization  of  the 
MCO. 

fb)  Required  imposition  of  sanction. 
The  State  must  impose  temporary 
management  (regardless  of  any  other 
sanction  that  may  be  imposed)  if  it  finds 
that  an  MCO  has  repeatedly  failed  to 
meet  substantive  requirements  in 
section  1903(m)  or  section  1932  of  the 
Act,  or  this  subpart.  The  State  must  also 
grant  enrollees  the  right  to  terminate 
enrollment  without  cause,  as  described 
in  §438. 702(a)(3),  and  must  notify  the 
affected  eiuollees  of  their  right  to 
terminate  enrollment. 

(c)  Hearing.  The  State  may  not  delay 
imposition  of  temporary'  management  to 
provide  a  hearing  before  imposing  this 
sanction. 

(d)  Duration  of  sanction.  The  State 
may  not  terminate  temporary' 
management  until  it  determines  that  the 
MCO  can  ensure  that  the  sanctioned 
behavior  will  not  recur. 

§  438.708    Termination  of  an  MCO  or  PCCM 
contract. 

A  State  has  the  authority  to  terminate 
an  MCO  or  PCCM  contract  and  enroll 
that  entity's  enrollees  in  other  MCOs  or 
PCCMs,  or  provide  their  Medicaid 
benefits  through  other  options  included 
in  the  State  plan,  if  the  State  determines 
that  the  MCO  or  PCCM  has  failed  to  do 
either  of  the  following: 

(a)  Carry  out  the  substantive  terms  of 
its  contract;  or 

(b)  Meet  applicable  requirements  in 
sections  1932, 1903(m).  and  1905(t)  of 
the  Act. 
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§438.710    Dim  process:  Notice  of  sanction 
and  pra-tannination  hearing. 

(a)  Notice  of  sanction.  Except  as 
provided  in  §438. 706(c),  before 
imposing  any  of  the  intermediate 
sanctions  specified  in  this  subpart,  the 
State  must  give  the  affected  entity 
timely  written  notice  that  explains  the 
following: 

(1)  The  basis  and  nature  of  the 
sanction. 

(2)  Any  other  due  process  protections 
that  the  State  elects  to  provide. 

(b)  Pre-termination  bearing —  (1) 
General  rule.  Before  terminating  an 
MCO  or  PCCM  contract  under  §438.708, 
the  State  must  provide  the  entity  a  pre- 
termination  hearing. 

(2)  Procedures.  The  State  must  do  the 
following: 

(i)  Give  the  MCO  or  PCCM  written 
notice  of  its  intent  to  terminate,  the 
reason  for  termination,  and  the  time  and 
place  of  the  hearing; 

(ii)  After  the  hearing,  give  the  entity 
written  notice  of  the  decision  affirming 
or  reversing  the  proposed  termination  of 
the  contract  and,  for  an  affirming 
decision,  the  effective  date  of 
termination;  and 

(iii)  For  an  affirming  decision,  give 
enrollees  of  the  MCO  or  PCCM  notice  of 
the  termination  and  information, 
consistent  with  §438.10,  on  their 
options  for  receiving  Medicaid  services 
following  the  effective  date  of 
termination. 

§438.722    Disenrollment  during 
termination  hearing  process. 

After  a  State  notifies  an  MCO  or 
PCCM  that  it  intends  to  terminate  the 
contract,  the  State  may  do  the  following: 

(a)  Give  the  entity's  enrollees  written 
notice  of  the  State's  intent  to  terminate 
the  contract. 

(b)  Allow  enrollees  to  disenroU  "     .    . 
immediately  without  cause. 

§438.724    Notice  to  CiMS. 

(a)  The  State  must  give  the  CMS 
Regional  Office  written  notice  whenever 
it  imposes  or  lifts  a  sanction  for  one  of 
the  violations  listed  in  §438.700. 

(b)  The  notice  must — 

(1)  Be  given  no  later  than  30  days  after 
the  State  imposes  or  lifts  a  sanction;  and 

(2)  Specify  the  affected  MCO.  the  kind 
of  sanction,  and  the  reason  for  the 
State's  decision  to  impose  or  lift  a 
sanction. 

§438.726    State  plan  requirement 

(a)  The  State  plan  must  include  a  plan 
to  monitor  for  violations  that  involve 
the  actions  and  failures  to  act  specified 
in  this  part  and  to  implement  the 
provisions  of  this  part. 

(b)  A  contract  with  an  MCO  must 
provide  that  pajnoients  provided  for 


imder  the  contract  will  be  denied  for 
new  enrollees  when,  and  for  so  long  as, 
payment  for  those  enrollees  is  denied  by 
CMS  under  section  438.730(e). 

§438.730    Sanction  by  CMS:  Special  rules 
for  IMCOs 

(a)  Basis  for  sanction.  (1)  A  State 
agency  may  recommend  that  CMS 
impose  the  denial  of  payment  sanction 
specified  in  paragraph  (e)  of  this  section 
on  an  MCO  with  a  contract  under  this 
part  if  the  agency  determines  that  the 
MCO  acts  or  fails  to  act  as  specified  in 

§  438.700(b)(1)  through  (b)(6). 

(b)  Effect  of  an  Agency  Determination. 
(1)  The  State  agency's  determination 
becomes  CMS's  determination  for 
piuposes  of  section  1903(m)(5)(A)  of  the 
Act  unless  CMS  reverses  or  modifies  it 
within  15  days. 

(2)  When  the  agency  decides  to 
recommend  imposing  the  sanction 
described  in  paragraph  (e)  of  this 
section,  this  recommendation  becomes 
CMS's  decision,  for  purposes  of  section 
1903(m)(5)(B)(ii)  of  the  Act.  unless  CMS 
rejects  this  recommendation  within  15 
days. 

(c)  Notice  of  sanction.  If  the  State 
agency's  determination  becomes  CMS's 
determination  under  section  (b)(2).  the 
State  agency  takes  the  following  actions: 

(1)  Gives  the  MCO  written  notice  of 
the  nattu'e  and  basis  of  the  proposed 
sanction; 

(2)  Allows  the  MCO  15  days  ft-om  the 
date  it  receives  the  notice  to  provide 
evidence  that  it  has  not  acted  or  failed 
to  act  in  the  manner  that  is  the  basis  for 
the  recommended  sanction; 

(3)  May  extend  the  initial  15-day 
period  for  an  additional  15  days  if — 

(i)  the  MCO  submits  a  written  request 
that  includes  a  credible  explanation  of 
why  it  needs  additional  time; 

(ii)  the  request  is  received  by  CMS 
before  the  end  of  the  initial  period;  and 

(iii)  CMS  has  not  determined  that  the 
MCO's  conduct  poses  a  threat  to  an 
enrollee's  health  or  safety. 

(d)  Informal  reconsideration.  (1)  If  the 
MCO  submits  a  timely  response  to  the 
notice  of  sanction,  the  State  agency — 

(i)  Conducts  an  informal 
reconsideration  that  includes  review  of 
the  evidence  by  a  State  agency  official 
who  did  not  participate  in  the  original 
recommendation: 

(ii)  Gives  the  MCO  a  concise  written 
decision  setting  forth  the  factual  and 
legal  basis  for  the  decision;  and 

(iii)  Forweu-ds  the  decision  to  CMS. 

(2)  The  agency  decision  under 
paragraph  (d)(l)(ii)  of  this  section 
becomes  CMS's  decision  imless  CMS 
reverses  or  modifies  the  decision  within 
15  days  fi-om  date  of  receipt  by  CMS. 


(3)  If  CMS  reverses  or  modifies  the 
State  agency  decision,  the  agency  sends 
the  MCO  a  copy  of  CMS's  decision. 

(e)  Denial  of  payment.  (1)  CMS.  based 
upon  the  recommendation  of  the 
agency,  may  deny  payment  to  the  State 
for  new  enrollees  of  the  HMO  under 
section  1903(m)(5)(B)(ii)  of  the  Act  in 
the  following  situations: 

(i)  If  a  CMS  determination  that  an 
MCO  has  acted  or  failed  to  act,  as 
described  in  paragraphs  (b)(1)  through 
(b)(6)  of  §  438.700,  is  affirmed  on  review 
imder  paragraph  (d)  of  this  section. 

(ii)  If  the  CMS  determination  is  not 
timely  contested  by  the  MCO  imder 
paragraph  (c)  of  this  section. 

(2)  Under  §438. 726(b).  CMS's  denial 
of  payment  for  new  enrollees 
automatically  results  in  a  denial  of 
agency  payments  to  the  HMO  for  the 
same  enrollees.  (A  new  enroUee  is  an 
enrollee  that  applies  for  enrollment  after 
the  effective  date  in  paragraph  (f)(1)  of 
this  section.) 

(f)  Effective  date  of  sanction.  (1)  If  the 
MCO  does  not  seek  reconsideration,  a 
sanction  is  effective  15  days  after  the 
date  the  MCO  is  notified  under 
paragraph  (b)  of  this  section  of  the 
decision  to  impose  the  sanction. 

(2)  If  the  MCO  seeks  reconsideration, 
the  following  rules  apply: 

(i)  Except  as  specified  in  paragraph 
(d)(2)(ii)  of  this  section,  the  sanction  is 
effective  on  the  date  specified  in  CMS's 
reconsideration  notice. 

(ii)  If  CMS.  in  consultation  with  the 
State  agency,  determines  that  the  MCO's 
conduct  poses  a  serious  threat  to  an 
enrollee's  health  or  safety,  the  sanction 
may  be  made  effective  earlier  than  the 
date  of  the  agency's  reconsideration 
decision  imder  paragraph  (c)(l)(ii)  of 
this  section. 

(g)  CMS's  role.  (1)  CMS  retains  the 
right  to  independently  perform  the 
functions  assigned  to  the  State  agency 
under  paragraphs  (a)  through  (d)  of  this 
section. 

(2)  At  the  S6mie  time  that  the  agency 
sends  notice  to  the  MCO  under 
paragraph  (c)(l)(i)  of  this  section,  CMS 
forwards  a  copy  of  the  notice  to  the  OIG. 

(3)  CMS  conveys  the  determination 
described  in  paragraph  (b)  of  this 
section  to  the  OIG  for  consideration  of 
possible  imposition  of  civil  money 
penalties  under  section  1903(m)(5)(A)  of 
the  Act  and  part  1003  of  this  title.  In 
accordance  with  the  provisions  of  part 
1003,  the  OIG  may  impose  civil  money 
penalties  on  the  MCO  in  addition  to.  or 
in  place  of.  the  sanctions  that  may  be 
imposed  under  this  section. 
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Subpart  J — Conditions  for  Federal 
Financial  Participation 

§  438.802    Basic  requirements. 

FFP  is  available  in  expenditures  for 
payments  under  an  MCO  contract  only 
for  the  periods  during  which  the 
contract — 

(a)  Meets  the  requirements  of  this 
art;  and 

(b)  Is  in  effect. 

438.806    Prior  approval. 

(a)  Comprehensive  risk  contracts.  FFP 
available  under  a  comprehensive  risk 

ontract  only  if — 

(1)  The  Regional  Office  has  confirmed 
that  the  contractor  meets  the  definition 
of  an  MCO  or  is  one  of  the  entities 
described  in  paragraphs  (b)(2)  through 
(b)(5)  of  §438.6;  and 

(2)  The  contract  meets  all  the 
requirements  of  section  1903(m)(2)(A)  of 
the  Act.  the  applicable  requirements  of 
section  1932  of  the  Act,  and  the 
implementing  regulations  in  this  part. 

(b)  MCO  contracts.  Prior  approval  by 
CMS  is  a  condition  for  FFP  under  any 
MCO  contract  that  extends  for  less  than 
one  full  year  or  that  has  a  value  equal 
to.  or  greater  than,  the  following 
threshold  amounts: 

(1)  For  1998.  the  threshold  is 
$1,000,000. 

(2)  For  subsequent  years,  the  amount 
is  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all 
.urban  consumers. 

j  I  (c)  FFP  is  not  available  in  an  MCO 
contract  that  does  not  have  prior 
approval  from  CMS  under  paragraph  (b) 
of  this  section. 

§  438.808    Exclusion  of  entities. 

(a)  General  rule.  FFP  is  available  in 
payments  under  MCO  contracts  only  if 
the  State  excludes  from  the  contracts 
any  entities  described  in  paragraph  (b) 
of  this  section. 

I  (b)  Entities  that  must  be  excluded.  (1) 
An  entity  that  could  be  excluded  under 
section  1128(b)(8)  of  the  Act  as  being 
controlled  by  a  sanctioned  individual. 
I  (2)  An  entity  that  has  a  substantial 
contractual  relationship  as  defined  in 
§  431.55(h)(3)  of  this  chapter,  either 
directly  or  indirectly,  with  an 
individual  convicted  of  certain  crimes 
as  described  in  section  1128(b)(8)(B)  of 
the  Act. 

(3)  An  entity  that  employs  or 
contracts,  directly  or  indirectly,  for  the 
furnishing  of  health  care,  utilization 
review,  medical  social  work,  or 
administrative  services,  with  one  of  the 
following: 

(i)  Any  individual  or  entity  excluded 
from  participation  in  Federal  health  care 
programs  under  either  section  1128  or 
section  1128A  of  the  Act. 


.  (ii)  Any  entity  that  would  provide 
those  services  through  an  excluded 
individual  or  entity. 

§  438.81 0    Expenditures  for  enrollment 
broker  services. 

(a)  Terminology.  As  used  in  this 
section — 

Choice  counseling  means  activities 
such  as  answering  questions  and 
providing  information  (in  an  unbiased 
manner)  on  available  MCO,  PIHP  or 
PCCM  delivery  system  options,  and 
advising  on  what  factors  to  consider 
when  choosing  among  them  and  in 
selecting  a  primary  care  provider; 

Enrollment  activities  means  activities 
such  as  distributing,  collecting,  and 
processing  enrollment  materials  and 
taking  enrollments  by  phone  or  in 
person; 

Enrollment  broker  means  an 
individual  or  entity  that  performs 
choice  counseling  or  enrollment 
activities,  or  both,  and; 

Enrollment  services  means  choice 
counseling,  or  enrollment  activities,  or 
both. 

(b)  Conditions  that  enrollment  brokers 
must  meet.  State  expenditures  for  the 
use  of  enrollment  brokers  are 
considered  necessary  for  the  {}roper  and 
efficient  operation  of  the  State  plan  and 
thus  eligible  for  FFP  only  if  the  broker 
and  its  subcontractors  meet  the 
following  conditions: 

(1)  Independence.  The  broker  and  its 
subcontractors  are  independent  of  any 
MCO,  PIHP,  PAHP.  PCCM,  or  other 
health  care  provider  in  the  State  in 
which  they  provide  enrollment  services. 
A  broker  or  subcontractor  is  not 
considered  "independent"  if  it — 

(i)  Is  an  MCO,  PIHP,  PAHP,  PCCM  or 
other  health  care  provider  in  the  State; 

(ii)  Is  owned  or  controlled  by  an 
MCO,  PIHP.  PAHP.  PCCM.  or  other 
health  care  provider  in  the  State;  or 

(iii)  Owns  or  controls  an  MCO.  PIHP. 
PAHP.  PCCM  or  other  health  care 
provider  in  the  State. 

(2)  Freedom  from  conflict  of  interest. 
The  broker  and  its  subcontractor  are  free 
fi'om  conflict  of  interest.  A  broker  or . 
subcontractor  is  not  considered  free 
from  conflict  of  interest  if  any  person 
who  is  the  owner,  employee,  or 
consultant  of  the  broker  or 
subcontractor  or  has  any  contract  with 
them — 

(i)  Has  any  direct  or  indirect  financial 
interest  in  any  entity  or  health  care 
provider  that  furnishes  services  in  the 
State  in  which  the  broker  or 
subcontractor  provides  enrollment 
services; 

(ii)  Has  been  excluded  from 
participation  under  title  XVIII  or  XIX  of 
the  Act; 


(iii)  Has  been  debarred  by  any  Federal 
agency;  or 

(iv)  Has  been,  or  is  now,  subject  to 
civil  money  penalties  under  the  Act. 

(c)  Approval.  The  initial  contract  or 
memorandum  of  agreement  (MOA)  for 
services  performed  by  the  broker  has 
been  reviewed  and  approved  by  CMS. 

§  438.81 2    Costs  under  risic  and  nonrisk 
contracts. 

(a)  Under  a  risk  contract,  the  total 
amount  the  State  agency  pays  for 
carrying  out  the  contract  provisions  is  a 
medical  assistance  cost. 

(b)  Under  a  nonrisk  contract — 

(1)  The  amount  the  State  agency  pays 
for  the  furnishing  of  medical  services  to 
eligible  recipients  is  a  medical 
assistance  cost;  and 

(2)  The  amount  the  State  agency  pays 
for  the  contractor's  performance  of  other 
functions  is  an  administrative  cost. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  In  subpart  A.  a  new  §440.168  is 
added  to  read  as  follows: 

§  440. 1 68    Primary  care  case  management 
services. 

(a)  Primary  care  case  management 
services  means  case  management  related 
services  that — 

(1)  Include  location,  coordination, 
and  monitoring  of  primary  health  care 
services;  and 

(2)  Are  provided  under  a  contract 
between  the  State  and  either  of  the 
following: 

(i)  A  PCCM  who  is  a  physician  or 
may,  at  State  option,  be  a  physician 
assistant,  nurse  practitioner,  or  certified 
nurse-midwife. 

(ii)  A  physician  group  practice,  or  an 
entity  that  employs  or  arranges  with 
physicians  to  furnish  the  services. 

(d)  Primary  care  case  management 
services  may  be  offered  by  the  State — 

(1)  As  a  voluntary  option  under  the 
State  plan;  or 

(2)  On  a  mandatory  basis  under 
section  1932  (a)(1)  of  the  Act  or  under 
section  1915(b)  or  section  1115  waiver 
authority. 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  A  new  §  447.46  is  added  to  read  as 
follows: 
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§447.46    Timely  claims  payment  by  MCOs. 

(a)  Basis  and  scope.  This  section 
implements  section  1932(f)  of  the  Act  by 
specifying  the  rules  and  exceptions  for 
prompt  payment  of  claims  by  MCOs. 

(b)  Definitions.  "Claim"  and  "clean 
claim"  have  the  meaning  given  those, 
terms  in  §447.45. 

(c)  Contract  requirements.  (1)  Basic 
rule.  A  contract  with  an  MCO  must 
provide  that  the  organization  will  meet 
the  requirements  of  §§44^.45(d)(2)  and 
(d)(3),  and  abide  by  the  specifications  of 
§§447.45(d)(5)  and  (d)(6). 

(2)  Exception.  The  MCO  and  its 
providers  may,  by  mutual  agreement, 
establish  an  sdtemative  payment 
schedule. 

(3)  Alternative  schedule.  Any 
alternative  schedule  must  be  stipulated 
in  the  contract. 

§447.53    [Ammctodl 

3.  Section  447.53  is  amended  as 
follows: 


A.  In  paragraph  (b)  introductory  text, 
the  parenthetical  phrase  is  removed. 

B.  Paragraph  (b)(6)  is  removed. 

C.  A  new  paragraph  (e)  is  added  to 
read  as  follows: 

§447.53    Applicability;  specification; 
multiple  charges. 

***** 

(e)  No  provider  may  deny  services,  to 
an  individual  who  is  eligible  for  the 
services,  on  accoimt  of  the  individual's 
inability  to  pay  the  cost  sharing. 

§447.58    [Amended] 

4.  In  §447.58,  "Except  for  HMO 
services  subject  to  the  copayment 
exclusion  in  §  447.53(b)(6),  if  is 
removed  and  "If '  is  added  in  its  place. 

5.  A  new  §  447.60  is  added  to  subpart 
A  to  read  as  follows: 


§447.60    Cost-sharing  requirements  for 
services  furnished  by  MCOs. 

Contracts  with  MCOs  must  provide 
that  any  cost-sharing  charges  the  MCO  . 
imposes  on  Medicaid  enrollees  are  in 
accordance  with  the  requirements  set 
forth  in  §§  447.50  and  447.53  through 
447.58  for  cost-sharing  charges  imposed 
by  the  State  agency. 

§447.361    [Removed] 
6.  Section  447.361  is  removed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  April  17,  2002. 

Thomas  A.  Stniiiy, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  May  14,  2002. 

Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  02-14747  Filed  6-13-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7225-6] 
PIN  2060-AE77 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Secondary  Aluminum  Production 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  amendments. 

SUMMARY:  On  March  23,  2000,  the  EPA 
issued  national  emission  standards  for 
hazardous  air  pollutants  for  secondary 
aluminum  production  imder  section  112 
of  the  Clean  Air  Act  (CAA).  This  action 
amends  the  standards  to  clarify 
compliance  dates  and  defer  certain  early 
compliance  obligations.  These  changes 
are  being  made  as  part  of  settlement 
agreements  with  industry  trade 
associations,  including  the  Aliuninum 
Association  and  the  American 
Foundrymen's  Society.  We  are  making 
these  amendments  by  a  direct  final  rule, 
without  prior  proposal,  because  we 
view  these  revisions  as  noncontroversial 
and  anticipate  no  adverse  comments.  In 
addition,  because  we  are  publishing  a 
separate  proposal  which  includes 
substantive  clarifications  and  revisions 
of  the  standard,  we  believe  it  will 
prevent  confusion  and  disruption  if  we 
defer  any  compliance  obligations  until 
after  that  separate  rulemaldng  can  be 
completed. 

DATES:  This  rule  is  effective  on  August 
13,  2002  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  July  15,  2002.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  No.  A-2002-05,  U.S. 
EPA,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  deliver  comments  (in  duplicate 
if  possible)  to:  Air  and  Radiation  Docket 


and  Information  Center  (6102), 
Attention  Docket  No.  A-2002-05,  Room 
M-1500,  U.S.  EPA,  401  M  Street  SW., 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below 
(see  FOR  FURTHER  INFORMATION  CONTACT). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Schaefer,  U.S.  EPA,  Minerals  and 
Inorganic  Chemicals  Group  (C504-05), 
Emission  Standards  Division,  Office  of 
Air  Quality  Planning  and  Standards, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0296,  facsimile  number  (919)  541-5600, 
electronic  mail  address: 
schaefer.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments.  We  are  publishing  this 
direct  final  rule  without  prior  proposal 
because  we  view  the  amendments  as 
noncontroversial  and  do  not  anticipate 
adverse  comments.  We  consider  these 
changes  to  be  noncontroversial  because 
the  only  effect  is  to  defer  certain  early 
compliance  obligations  which  might 
otherwise  come  due  before  we  complete 
a  separate  rulemaking  concerning 
substantive  clarifications  and  revisions 
in  the  standards.  The  revisions  adopted 
by  this  direct  final  rule  retain  the  overall 
March  23,  2003  compliance  date  for 
existing  soiuces.  In  the  Proposed  Rules 
section  of  this  Federal  Register,  we  are 
publishing  a  separate  docxmient  that 
will  serve  as  the  proposal  to  make  the 
amendments  to  the  standards  for 
secondary  aliuninum  production  set 
forth  in  this  direct  final  rule  in  the  event 
that  timely  and  significant  adverse 
comments  are  received. 

If  we  receive  any  relevant  adverse 
comments  on  one  or  more  distinct 
amendments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  which  provisions 
will  become  effective  and  which 
provisions  are  being  withdrawn  due  to 
adverse  comment.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  Any  of 
the  distinct  amendments  in  today's  rule 
for  which  we  do  not  receive  adverse 
comment  will  become  effective  on  the 
date  set  out  above.  We  will  not  institute 
a  second  comment  period  on  this  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 


Docket.  The  docket  is  an  organized 
and  complete  file  of  the  administrative 
record  compiled  by  EPA  in  the 
development  of  this  direct  final  rule. 
The  docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated  rules  and 
their  preambles,  the  contents  of  the 
docket  will  serve  as  the  record  in  the 
case  of  judicial  review.  The  docket 
niunber  for  this  rulemaking  is  A-2002- 
05. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  WWW. 
Following  signature,  a  copy  of  this 
action  will  be  posted  on  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules:  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TFN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  secondary 
aliuninum  production  facilities 
including  those  collocated  at  primary 
aluminum  production  facilities  using 
clean  charge,  post-consumer  scrap, 
aluminum  scrap,  ingots,  foundry 
returns,  dross,  or  molten  metal  as  the 
raw  material,  and  performing  one  or 
more  of  the  following  processes: 
aluminum  scrap  shredding,  scrap 
drying/  delacquering/  decoating, 
thermal  chip  drying,  furnace  operations 
(i.e.,  melting,  holding,  refining,  fluxing, 
or  alloying),  in-line  fluxing,  or  dross 
cooling.  Affected  sources  at  facilities 
that  are  major  sources  of  HAP  are 
regulated  under  the  final  rule.  In 
addition,  emissions  of  dioxins  and 
furans  fi'om  affected  sources  at  facilities 
that  are  area  sources  of  hazardous  air 
pollutants  are  also  regulated.  Regulated 
categories  and  entities  include: 


Category 

NAICS 
code 

SIC  code 

Examples  of  regulated  entities 

industry 

331314 

331312 
331315 
331316 
331319 

3341 

3334 
,^^')3 
3354 
3355 

Secondary  smelting  and  alloying  of  aluminum  facilities. 

Secondary  aluminum  production  facility  affected  sources  that  are  collocated 

at: 
Primary  aluminum  production  facilities. 
Aluminum  sheet,  plate,  and  foil  manufacturing  facilities. 
Aluminum  extruded  product  manufacturing  facilities. 
Other  aluminum  rolling  and  drawing  facilities. 
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Category 


State/local/tribal  govemments 
Federal  government 


NAICS 
code 


331521 
331524 


SIC  code 


3363 
3365 


Examples  of  regulated  entities 


Aluminum  die  casting  facilities. 
Aluminum  foundry  facilities. 
Not  affected. 
Not  affected. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  Agency  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §63.1500  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  contact 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Judicial  Review.  Under  section 
307(b)(1)  of  die  CAA,  judicial  review  of 
this  direct  final  rule  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  August  13,  2002. 
Under  section  307(d)(7)(B)  of  the  CAA, 
only  an  objection  to  this  direct  final  rule 
that  was  raised  with  reasonable 
specificity  during  the  period  for  public 
comment  can  be  raised  during  judicial 
Teview.  Moreover,  under  section 
307(b)(2)  of  the  CAA,  the  requirements 
established  by  this  direct  final  rule  may 
not  be  challenged  separately  in  any  civil 
or  criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 

Outline.  The  following  outline  is 
provided  to  aid  in  reading  this  preamble 
to  this  direct  final  rule. 

I.  Background 

II.  Amendments  to  the  NESHAP  for 
Secondary  Aluminum  Production 

A.  How  are  we  clarifying  the  compliance 
dates? 

B.  How  are  we  revising  the  requirements 
for  submission  of  the  OM&M  plan? 

C.  How  are  we  revising  the  performance 
test  requirements? 

D.  How  are  we  revising  the  requirements 
for  the  notification  of  compliance  status? 

II.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Govemments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 


E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act,  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Act  of  1996  (SBREFA),  5 
U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 

I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Congressional  Review  Act 

I.  Background 

On  March  23,  2000,  we  promulgated  the 
national  emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  secondary 
aluminum  production  (63  FR  15710).  These 
standards  were  established  under  the 
authority  of  section  112(d)  of  the  CAA  to 
reduce  emissions  of  hazardous  air  pollutants 
(HAP)  from  major  and  area  sources. 

After  promulgation  of  the  NESHAP  for 
secondary  aluminum  production,  two 
petitions  for  judicial  review  of  the  standard 
were  filed  in  the  D.C.  Circuit  Court  of 
Appeals.  The  first  of  these  petitions  was  filed 
by  the  American  Foundrymen's  Society,  the 
North  American  Die  Casting  Association,  and 
the  Non-Ferrous  Founders'  Society 
(American  Foundrvmen  's  Society  et  al.  v. 
U.S.  EPA,  Civ.  No  00-1208  (D.C.  Cir.)).  A 
second  petition  for  judicial  review  was  filed 
by  the  Aluminum  Association  (The 
Aluminum  Association  v.  U.S.  EPA.  No.  00- 
1211  (D.C.  Cir.)).  There  was  no  significant 
overlap  in  the  issues  presented  by  the  two 
petitions,  and  the  cases  have  never  been 
consolidated.  However,  we  did  thereafter 
enter  into  separate  settlement  discussions 
with  the  petitioners  in  each  case. 

The  Foundrymen  's  case  presented  issues 
concerning  the  applicability  of  subpart  RRR 
to  aluminum  die  casters  and  aluminum 
foundries  which  were  considered  during  the 
initial  rulemaking  process.  Because 
aluminum  die  casters  and  foundries 
sometimes  conduct  the  same  type  of 
operations  as  other  secondary  aluminum 
producers,  we  originally  intended  to  apply 
the  standards  to  these  facilities,  but  only  in 
those  instances  when  they  conduct  such 
operations.  However,  representatives  of  the 
affected  facilities  argued  that  they  should  not 
be  considered  to  be  secondary  aluminum 
producers  and  should  be  wholly  exempt  from 
the  rule.  During  rulemaking  development,  we 
decided  to  permit  die  casters  and  foundries 
to  melt  contaminated  internal  scrap  without 
being  considered  to  be  secondary-  aluminum 


producers,  but  their  representatives  insisted 
that  too  many  facilities  would  still  be  subject 
to  the  standards.  At  the  time  of  promulgation 
of  the  standards,  in  response  to  a  request  by 
the  die  casters  and  foundries,  we  announced 
we  would  withdraw  the  standards  as  applied 
to  die  casters  and  foundries  and  develop 
separate  MACT  (maximum  available  control 
technology)  standards  for  these  facilities. 

After  the  Foundrymen 's  case  was 
filed,  we  negotiated  an  initial  settlement 
agreement  in  that  case  which 
established  a  process  to  effectuate  our 
commitment  to  develop  new  MACT 
standards.  In  that  first  setdement,  EPA 
agreed  that  it  would  stay  the  ciurent 
standards  for  these  facilities,  collect 
comprehensive  data  to  support  alternate 
standards,  and  promulgate  alternate 
standards.  We  then  published  a 
proposal  to  stay  the  standards  and  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  announcing  new  standards. 
However,  during  the  process  of 
preparing  for  information  collection,  the 
petitioners  concluded  that  the  existing 
rule  was  not  as  sweeping  in 
applicability  as  they  had  feared,  and  the 
parties  then  agreed  to  explore  an 
alternate  approach  to  settlement  based 
on  clarifications  of  the  current 
standards. 

We  subsequently  reached  agreement 
with  the  Foundrymen 's  petitioners  on  a 
new  settlement.  Pursuant  to  that 
setdement,  we  agreed  to  propose 
changes  in  the  applicability  of  the 
present  standards  which  would  permit 
customer  returns  without  solid  paints  or 
coatings  to  be  treated  like  internal  scrap, 
and  would  permit  facilities  operated  by 
the  same  company  at  different  locations 
to  be  aggregated  for  purposes  of 
determining  what  is  internal  scrap. 
These  revisions  are  addressed  in 
separate  proposed  rule  amendments 
published  elsewhere  in  today's  Federal 
Register. 

In  the  Foundrymen's  settlement,  we 
also  agreed  to  defer  the  compliance  date 
for  new  sources  constructed  or 
reconstructed  at  existing  aluminum  die 
casters,  aluminum  foundries,  and 
aluminum  extruders  until  the 
compliance  date  for  existing  sources,  so 
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that  the  rulemaking  on  general 
applicability  issues  could  be  completed 
first.  This  is  the  only  element  of  that 
settlement  which  is  implemented  by 
this  direct  final  rule. 

As  required  by  section  113(g)  of  the 
CAA,  we  provided  notice  and  an 
opportunity  for  comment  concerning 
the  Foundrymen's  settlement  (67  FR 
9972.  March  5,  2002).  We  received  three 
adverse  comments  on  the  settlement, 
although  none  of  these  comments 
addressed  the  only  element  in  the 
settlement  which  is  implemented  by 
this  direct  final  rule.  After  reviewing 
these  comments,  we  decided  to  proceed 
with  settlement.  A  copy  of  these 
comments  and  of  our  responses  to  them 
is  available  in  Docket  No.  A-2002-05 
for  the  separate  proposed  rule 
concerning  the  applicability  changes. 

In  entirely  separate  discussions,  we 
also  agreed  on  a  settlement  of  the 
Aluminum  Association  case.  That 
settlement  requires  that  we  propose  a 
number  of  substantive  clarifications  and 
revisions  of  the  standards.  These 
substantive  changes  are  addressed  by 
the  same  proposed  rule  as  the 
applicability  changes  for  aluminum  die 
casters  and  foimdries,  which  is 
published  elsewhere  in  today's  Federal 
Register.  The  Aluminum  Association 
settlement  also  requires  that  we  clarify 
and  simplify  the  compliance  dates  for 
the  standards,  and  defer  certain  early 
compliance  obligations  imtil  after  the 
substantive  rulemaking  can  be 
completed.  These  compliance  issues  are 
addressed  by  this  direct  final  rule. 

Piusuant  to  CAA  section  113(g),  we 
also  provided  notice  and  an  opportunity 
for  public  comment  concerning  the 
Aluminum  Association  settlement  (67 
FR  16374,  April  5,  2002).  One  adverse 
comment  was  received  on  that 
settlement,  although  the  comment  did 
not  address  the  only  element  in  the 
settlement  which  is  implemented  by 
this  direct  final  rule.  After  reviewing  the 
comment,  we  decided  to  proceed  with 
settlement.  A  copy  of  the  comment  and 
of  our  response  to  the  comment  is 
available  in  Docket  No.  A-2002-05  for 
the  separate  proposed  rule. 

n.  Amendments  to  the  NESHAP  for 
Secondary  Aluminum  Production 

A.  How  Are  We  Clarifying  the 
Compliance  Dates? 

A  number  of  provisions  in  the 
existing  secondary  aluminum  rule 
require  compliance  on  and  after  the  date 
of  a  successful  initial  performance  test. 
Our  intent  in  adopting  this  general 
approach  was  to  assure  that  compliance 
with  the  standards  would  begin  as  soon 
as  the  facility  had  demonstrated  its 


ability  to  comply.  However,  this 
approach  has  created  confusion 
concerning  the  date  when  compliance 
will  be  expected,  particularly  since  an 
affected  facility  may  be  unable  to 
finalize  its  required  operation, 
maintenance,  and  monitoring  (OM&M) 
plan  until  after  evaluating  the  results  of 
the  initial  performance  test.  This 
approach  also  may  discoiu-age  facilities 
from  conducting  early  performance 
tests,  even  though  such  early  tests  could 
facilitate  identification  and  correction  of 
problems  before  the  compliance  date. 

The  amendments  in  this  direct  final 
rule  revise  §§  63.1505,  63.1506.  63.1510, 
and  63.1511  of  40  CFR  part  63,  subpart 
RRR,  to  specify  that  existing  affected 
sources  must  meet  the  emission 
limitations  and  comply  with  applicable 
monitoring  requirements  by  the 
compliance  date  in  §63.1501.  If  an 
initial  performance  test  is  required,  the 
owner  or  operator  of  an  existing  affected 
source  must  conduct  the  test  by  the 
compliance  date  for  existing  affected 
soiuces  in  §  63.1501(a).  If  an  initial 
performance  test  is  required  for  a  new 
affected  source,  the  owner  or  operator 
must  conduct  the  test  within  90  days 
after  the  compliance  date  for  new 
affected  sources  in  §  63.1501(b). 

The  basic  compliance  dates  for 
existing  affected  soiuces  and  new 
affected  sources  established  by  the 
current  standards  are  not  changed. 
Section  63.1501(a)  of  the  rule  sets  the 
compliance  date  for  existing  affected 
soiu-ces  at  March  24,  2003  (3  years  after 
promulgation).  Under  §63. 1501(b).  the 
compliance  date  for  a  new  affected 
source  that  began  construction  or 
reconstruction  after  February  11, 1999  is 
March  24,  2000  or  the  date  of  startup, 
whichever  is  later. 

A  new  paragraph  (c)  is  being  added  to 
the  compliance  dates  section  (§63.1501) 
that  defers  the  compliance  date  for  a 
new  affected  soiut:e  which  is 
constructed  or  reconstructed  at  an 
existing  aluminum  die  casting  facility, 
aluminiun  foimdry,  or  aluminum 
extrusion  facility  that  is  subject  to  the 
rule.  This  type  of  new  affected  source 
must  comply  by  March  24,  2003  or  upon 
startup,  whichever  is  later.  This  deferral 
of  the  compliance  date  imtil  the  rest  of 
the  facility  must  comply  will  eliminate 
uncertainty  and  confusion  by  assuring 
that  the  separate  rulemaking  concerning 
the  applicability  criteria  for  aluminum 
die  casters,  foundries,  and  extruders 
will  be  completed  before  compliance 
obligations  are  determined. 


B.  How  Are  We  Revising  the 
Requirements  for  Submission  of  the 
OMS-MPlan? 

The  provisions  in  the  existing  rule 
pertaining  to  OM&M  plans  are 
ambiguous.  Although  the  preamble  to 
the  final  rule  stated  that  submission  of 
OM&M  plans  would  be  required  6 
months  before  the  compliance  date,  the 
rule  itself  did  not  require  this.  This 
direct  final  rule  clarifies  the  timing  for 
submission  of  the  OM&M  plan.  In 
separate  proposed  rule  amendments 
published  elsewhere  in  today's  Federal 
Register,  we  are  clarifying  the  process 
for  submission  of  OM&M  plans  to  the 
permitting  authority  and  for  adoption  of 
any  necessary  revisions  of  such  plans. 

■This  action  amends  the  standards  to 
require  the  owner  or  operator  of  an 
existing  affected  source  to  submit  the 
OM&M  plan  to  the  responsible 
permitting  authority  no  later  than  the 
compliance  date  established  by 
§  63.1501(a).  For  a  new  affected  soiuce, 
the  plant  owner  or  operator  must  submit 
the  OM&M  plan  within  90  days  after  a    • 
successful  initial  performance  test  or 
within  90  days  after  the  compliance 
date  established  by  §  63.1501(b)  if  no 
initial  performance  test  is  required. 

C.  How  Are  We  Revising  the 
Performance  Test  Requirements? 

The  existing  rule  contains  provisions 
which  have  resulted  in  confusion 
regarding  the  timing  of  any  required 
initial  performance  test.  It  was  our 
intention  to  assure  that  the  performance 
test  would  be  completed  before  the 
compliance  date,  as  indicated  by  the 
provisions  in  the  existing  rule  requiring 
early  compliance  following  a  successful 
performance  test.  However,  the  existing 
rule  also  incorporates  §  63.7  of  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  provides  that 
performance  tests  must  be  completed 
within  180  days  after  the  compliance 
date.  We  intended  to  adopt  the  general 
procedures  established  by  §  63.7(c)  for 
preparation  and  approval  of  a  site- 
specific  test  plan  and  for  actual  conduct 
of  the  performance  test,  but  not  the 
timetable  for  the  performance  test 
established  by  §  63.7(a).  We  are, 
therefore,  adopting  airiendments  to 
clarify  our  original  intent. 

The  amendments  clarify  §63. 1511(a) 
to  state  that  prior  to  conducting  any 
performance  test,  the  owner  or  operator 
must  prepare  a  site-specific  plan  that 
meets  the  requirements  of  §  63.7(c)  and 
obtain  approval  of  the  plan  according  to 
the  procedures  in  §  63.7(c).  The 
amendments  also  clarify  §  63.1511(b)  to 
specify  that  the  owner  or  operator  must 
conduct  any  performance  test  required 
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"or  an  existing  affected  source  no  later 
Jian  the  compliance  date  in 
§  63.1501(a).  If  a  performance  test  is 
required  for  a  new  affected  source,  the 
owner  or  operator  must  conduct  the  test 
within  90  days  after  the  compliance 
date  in  §63. 1501(b)  of  the  rule.  Because 
this  timetable  differs  from  the  one 
established  by  the  General  Provisions, 
we  are  revising  the  table  in  appendix  A 
to  the  rule,  which  shows  which 
requirements  of  the  General  Provisions 
apply  to  affected  sources. 

D.  How  Are  We  Revising  the 
Requirements  for  the  Notification  of 
Compliance  Status? 

IThe  amendments  clarify  the  date  by 
krhich  the  owner  or  operator  must 
,  ^  ubmit  the  notification  of  compliance 
status  for  an  existing  affected  source  and 
allow  more  time  for  submission  of  the 
report  for  a  new  affected  source.  Under 
§  63.1515(b)  of  the  existing  rule,  the 
owner  or  operator  is  required  to  submit 
the  report  within  60  days  of  the 
compliance  date  in  §63.1501.  The 
amendments  clarify  that  the  report  for  a 
plant  with  an  existing  affected  soiu-ce  is 
required  within  60  days  after  the 
compliance  date  in  §  63.1501(a). 
However,  the  report  for  a  new  affected 
source  is  required  within  90  days  after 
conducting  the  initial  performance  test 
or  within  90  days  after  the  compliance 
date  in  §  63.1501(b)  if  no  performance 
test  is  required.  Because  the  period  of 
time  allowed  for  new  affected  sources 
differs  in  some  instances  from  period 
provided  by  §  63.9(h)  of  the  General 
Provisions  in  40  CFR  part  63,  subpart  A 
(i.e.,  up  to  60  days  of  the  performance 
test),  we  are  revising  the  table  in 
appendix  A  to  the  rule,  which  shows 
which  requirements  of  the  General 
Provisions  apply  to  affected  soiuces. 

m.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
5173,  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  ta 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buagetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  these  amendments  do  not  constitute 
a  "significant  regulatory  action"  because 
they  do  not  meet  any  of  the  above 
criteria.  Consequently,  this  action  was 
not  submitted  to  OMB  for  review  imder 
Executive  Order  12866. 

B.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

These  direct  final  rule  amendments 
do  not  have  federalism  implications. 
They  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132, 
because  State  and  local  governments  do 
not  own  or  operate  any  sources  that 
would  be  subject  to  these  amendments. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

C  Executive  Order  13175,  Consultation 
and  Coordination  With  Indinn  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 


relationship  between  the  Federal 
government  and  Indian  tribes." 

These  direct  final  rule  amendments 
do  not  have  tribal  implications.  They 
would  not  have  substantial  direct  effects 
on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  No 
tribal  governments  own  plants  subject  to 
the  existing  rule  or  proposed 
amendments.  Thus,  Executive  Order 
13175  does  not  apply  to  these  direct 
final  rule  amendments. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  direct  final  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy.  Supply. 
Distribution,  or  Use 

This  direct  final  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Disti-ibution,  or  Use"  (66  FR  28355.  May 
22.  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 
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and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
wrritten  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  biardensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenmients,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federed 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
direct  final  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  aggregate,  or  the  private  sector  in  any 
one  year,  nor  does  the  rule  significantly 
or  imiquely  impact  small  govenunents, 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Thus,  the 
requirements  of  the  UMRA  do  not  apply 
to  this  direct  final  rule. 

G.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
today's  direct  final  rule  amendments. 
Because  there  is  no  cost  associated  with 
these  amendments,  the  EPA  has  also 
determined  that  today's  direct  final  rule 


amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impacts  of  today's  final 
rule  amendments  on  small  entities, 
small  entities  are  defined  as:  (1)  A  small 
business  that  has  fewer  than  750 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000; 'and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule 
amendments  on  small  entities,  the  EPA 
has  concluded  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

H.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  Today's 
action  consists  primarily  of 
clarifications  to  the  final  rule  that 
impose  no  new  information  collection 
requirements  on  industry  or  EPA. 
However,  the  Office  of  Management  and 
Budget  (0MB)  has  previously  approved 
the  information  collection  requirements 
contained  in  the  existing  regulations 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  assigned  OMB  control  No.  2060- 
0433,  EPA  ICR  No.  1894.01.  Copies  of 
the  ICR  docximent  may  be  obtained  from 
Susan  Auby  by  mail  at  the  Office  of 
Environmental  Information,  Collection 
Strategies  Division,  U.S.  Environmental 
Protection  Agency  (2822T),  1200 
Pennsylvania  Avenue,  NW,  Washington 
DC  20460,  by  email  at 
auby.susan@epamail.epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  from  the  internet  at 
http://www.epa.gov/icr.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provided  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Because  today's  action  contains  no 
new  test  methods,  sampling  procedures 
or  other  technical  standards,  there  is  no 
need  to  consider  the  availability  of 
voluntary  consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nile  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  direct  final  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subfects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  31,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  RRR— (AMENDED] 

2.  Section  63.1501  is  revised  to  read 
as  follows: 

§63.1501    Dates. 

(a)  The  owner  or  operator  of  an 
existing  affected  source  must  comply 
with  the  requirements  of  this  subpart  by 
March  24,  2003. 
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(b)  Except  as  provided  in  paragraph 
.c)  of  this  section,  the  owner  or  operator 
of  a  new  affected  source  that 
commences  construction  or 
reconstruction  after  February  11, 1999 
must  comply  with  the  requirements  of 
this  subpart  by  March  24,  2000  or  upon 
startup,  whichever  is  later. 

(c)  'The  owner  or  operator  of  any 
affected  source  which  is  constructed  or 
reconstructed  at  any  existing  aluminum 
die  casting  facility,  aluminimi  foundry, 
or  aluminum  extrusion  facility  which 
otherwise  meets  the  applicability 
criteria  set  forth  in  §63.1500  must 
comply  with  the  requirements  of  this 
subpart  by  March  24,  2003  or  upon 
startup,  whichever  is  later. 


3.  Section  63.1505  is  amended  by: 

a.  Revising  the  introductory  text  of 
aragraphs  (b),  (c),  (d),  and  (e); 

b.  Revising  paragraph  (f)(2);  and 
' '  c.  Revising  the  introductory  text  of 
paragraphs  (g),  (h),  and  (k). 

The  revisions  read  as  follows: 


a 


63.1 505    Emission  standards  for  affected 
sources  and  emission  units. 


w 


(b)  Aluminum  scrap  shredder.  On  and 
after  the  compliance  date  established  by 
§63.1501,  the  owrner  or  operator  of  an 
aluminum  scrap  shredder  at  a  secondary 
aluminum  production  facility  that  is  a 
major  so\ut:e  must  not  discharge  or 
cause  to  be  discharged  to  the 
atmosphere: 
***** 

(c)  Thermal  chip  dryer.  On  and  after 
the  compliance  date  established  by 

§  63.1501,  the  owner  or  operator  of  a 
thermal  chip  dryer  must  not  discharge 
or  cause  to  be  discharged  to  the 
atmosphere  emissions  in  excess  of: 
***** 

(d)  Scrap  dryer/ delacquering  kiln/ 
decoating  kiln.  On  and  after  the 
compliance  date  established  by 
§63.1501: 

***** 

1 1  (e)  Scrap  dryer/ delacquering  kiln/ 
decoating  kiln:  alternative  limits.  The 
owrner  or  operator  of  a  scrap  dryer/ 
delacquering  kiln/ decoating  kiln  may 
choose  to  comply  with  the  emission 
limits  in  this  paragraph  as  an  alternative 
to  the  limits  in  paragraph  (d)  of  this 
section  if  the  scrap  dryer/delacquering 
kiln/decoating  kiln  is  equipped  with  an 
afterburner  having  a  design  residence 
time  of  at  least  1  second  and  the 
afterburner  is  operated  at  a  temperature 
of  at  least  750  °C  (1400  "F)  at  all  times. 
On  and  after  the  compliance  date 
established  by  §63.1501: 


(f)  Sweat  furnace. 


(2)  On  and  after  the  compliance  date 
established  by  §63.1501,  the  owner  or 
operator  of  a  sweat  furnace  at  a 
secondary  aluminum  production  facility 
that  is  a  major  or  area  source  must  not 
discharge  or  cause  to  be  discharged  to 
the  atmosphere  emissions  in  excess  of 
0.80  nanogram  (ng)  of  D/F  TEQ  per 
dscm  (3.5  X  10  -  10  gr  per  dscf)  at  1 1 
percent  oxygen  (O2). 

(g)  Dross-only  furnace.  On  and  after 
the  compliance  date  established  by 
§  63.1501,  the  owner  or  operator  of  a 
dross-only  furnace  at  a  secondary 
aluminum  production  facility  that  is  a 
major  source  must  not  discharge  or 
cause  to  be  discharged  to  the 
atmosphere: 
***** 

(h)  Rotary  dross  cooler.  On  and  after 
the  compliance  date  established  by 
§63.1501,  the  owner  or  operator  of  a 
rotary  dross  cooler  at  a  secondary 
aluminiun  production  facility  that  is  a 
major  source  must  not  discharge  or 
cause  to  be  discharged  to  the 
atmosphere: 
***** 

(k)  Secondary  aluminum  processing 
unit.  On  and  after  the  compliance  date 
established  by  §  63.1501,  the  owner  or 
operator  must  comply  with  the  emission 
limits  calculated  using  the  equations  for 
PM  and  HCl  in  paragraphs  {k)(l)  and  (2) 
of  this  section  for  each  secondary 
aluminum  processing  unit  at  a 
secondary  aluminum  production  facility 
that  is  a  major  source.  The  owner  or 
operator  must  comply  with  the  emission 
limit  calculated  using  the  equation  for 
D/F  in  paragraph  (k)(3)  of  this  section 
for  each  secondary  aluminum 
processing  unit  at  a  secondary 
alimiinum  production  facility  that  is  a 
major  or  area  source. 
***** 

4.  Section  63.1506  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§63.1506    Operating  requirements. 

(a)  Summary.  (1)  On  and  after  the 
compliance  date  established  by 
§63.1501,  the  owner  or  operator  must 
operate  all  new  and  existing  affected 
sources  and  control  equipment 
according  to  the  requirements  in  this 
section. 
***** 

5.  Section  63.1510  is  amended  by 
revising  paragraphs  (a)  and 

(b)  introductory  text  to  read  as 
follows: 

§63.1510    Monitoring  requirements. 
(a)  Summary.  On  and  after  the 
compliance  date  established  by 
§  63.1501,  the  owner  or  operator  of  a 


new  or  existing  affected  source  or 
emission  unit  must  monitor  all  control 
equipment  and  processes  according  to 
the  requirements  in  this  section. 
Monitoring  requirements  for  each  type 
of  affected  source  and  emission  unit  are 
siunmarized  in  Table  3  to  this  subpart. 

(b)  Operation,  maintenance,  and 
monitoring  (OM&-M)  plan.  The  owner  or 
operator  must  prepare  and  implement 
for  each  new  or  existing  affected  source 
and  emission  unit,  a  written  operation, 
maintenance,  and  monitoring  (OM&M) 
plan.  The  owner  or  operator  of  an 
existing  affected  source  must  submit  the 
OM&M  plan  to  the  responsible 
permitting  authority  no  later  than  the 
compliance  date  established  by 
§  63.1501(a).  The  owner  or  operator  of 
any  new  affected  source  must  submit 
the  OM&M  plan  to  the  responsible 
permitting  authority  within  90  days 
after  a  successful  initial  performance 
test  under  §  63.1511(b),  or  within  90 
days  after  the  compliance  date 
established  by  §  63.1501(b)  if  no  initial 
performance  test  is  required.  Each  plan 
must  contain  the  following  information: 
***** 

6.  Section  63.1511  is  amended  by 
revising  paragraphs  (a)  and  (b) 
introductory  text  to  read  as  follows: 

§  63. 1 51 1    Performance  test/compliance 
demonstration  general  requirements. 

(a)  Site-specific  test  plan.  Prior  to 
conducting  any  performance  test 
required  by  this  subpart,  the  owner  or 
operator  must  prepare  a  site-specific  test 
plan  which  satisfies  all  of  the 
requirements,  and  must  obtain  approval 
of  the  plan  pursuant  to  the  procedures, 
set  forth  in  §  63.7(c)  in  subpart  A  of  this 
part. 

(b)  Initial  performance  test.  Following 
approval  of  the  site-specific  test  plan, 
the  owner  or  operator  must  demonstrate 
initial  compliance  with  each  applicable 
emission,  equipment,  work  practice,  or 
operational  standard  for  each  affected 
source  and  emission  unit,  and  report  the 
results  in  the  notification  of  compliance 
status  report  as  described  in 

§  63.1515(b).  The  owner  or  operator  of 
any  existing  affected  source  for  which 
an  initial  performance  test  is  required  to 
demonstrate  compliance  must  conduct 
this  initial  performance  test  no  later 
than  the  date  for  compliance  established 
by  §  63.1501(a).  The  owner  or  operator 
of  any  new  affected  source  for  which  an 
initial  performance  test  is  required  must 
conduct  this  initial  performance  test 
within  90  days  after  the  date  for 
compliance  established  by  §  63.150l(b}. 
Except  for  the  date  by  which  the 
performance  test  must  be  conducted,  the 
owner  or  operator  must  conduct  each 
performance  test  in  accordance  with  the 
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requirements  and  procedures  set  forth 
in  §  63.7(c).  Owners  or  operators  of 
affected  sources  located  at  facilitiea 
which  are  area  soiux;es  are  subject  only 
to  those  performance  testing 
requirements  pertaining  to  D/F.  Owners 
or  operators  of  sweat  furnaces  meeting 
the  specifications  of  §63. 1505(f)(1)  are 
not  required  to  conduct  a  performance 
test. 
***** 

7.  Section  63.1515  is  amended  by 
removing  the  first  sentence  in  the 


introductory  text  of  paragraph  (b)  and 
adding,  in  its  place,  two  new  sentences 
to  read  as  follows: 

§63.1515.  Notifications. 


(b)  Notification  of  compliance  status 
report.  Each  owner  or  operator  of  an 
existing  affected  soiut:e  must  submit  a 
notification  of  compliance  status  report 
within  60  days  after  the  compliance 
date  established  by  §  63.1501(a).  Each 
owner  or  operator  of  a  new  affected 


source  must  submit  a  notification  of 
compliance  status  report  within  90  days 
after  conducting  the  initial  performance 
test  required  by  §  63.1511(b),  or  within 
90  days  after  the  compliance  date 
established  by  §63. 1501(b)  if  no  initial 
performance  test  is  required.  *  *  * 
*        *        *        *        * 

8.  Appendix  A  to  subpart  RRR  is 
amended  by  revising  the  entries  for 
§  63.7(a)-{h)  and  §  63.9(h)(l)-(3)  to  read 
as  follows: 


APPENDIX  A  TO  Subpart  RRR  of  Part  63.— General  Provisions  Applicability  to  Subpart  RRR 


Citation 


Requirement 


Applies  to  RRR 


Comment 


§63.7(aHh) 


Perfomfiance  Test  Requirements-    Yes 
Applicability  and  Dates. 


Except  §63.1511  establishes 
dates  for  initial  performance 
tests. 


§63.9(h)(1)-(3) Notification  of  Compliance  Status      Yes 


Except  §63.1515  establishes 
dates  for  notification  of  compli- 
ance status  reports. 


[FR  Doc.  02-14625  Filed  6-13-02;  8:45  am] 
BIUING  CODE  6S60-S0-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7225-5] 
RIN  2060-AE77 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Secondary  Aluminum  Production 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  On  March  23,  2000,  the  EPA 
issued  national  emission  standards  for 
hazardous  air  pollutants  for  secondary 
aluminum  production  facilities  under 
section  112  of  the  Clean  Air  Act  (CAA). 
This  proposed  rule  would  amend  the 
applicability  provisions  for  aluminum 
.die  casters,  foundries,  and  extruders. 
This  proposal  would  also  add  new 
provisions  governing  control  of 
commonly-ducted  units;  revise  the 
procedures  for  adoption  of  operation, 
maintenance,  and  monitoring  plans; 
revise  the  criteria  concerning  testing  of 
representative  emission  units;  amend 
the  standard  for  unvented  in-line  flux 
boxes;  and  clarify  the  control 
requirements  for  sidewell  furnaces. 
These  changes  are  being  proposed 
pursuant  to  settlement  agreements  in 
two  cases  seeking  judicial  review  of  the 
secondary  aluminum  standards. 
Elsewhere  in  today's  Federal  Register, 
we  are  publishing  a  separate  direct  final 
rule  and  accompanying  parallel 
proposal  to  clarify  compliance  dates  and 
defer  certain  early  compliance 
obligations  which  might  otherwise  come 
due  while  we  are  completing  this 
rulemaking. 

DATES:  Comments.  Submit  comments  on 
or  before  August  13,  2002. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speaJc  at  a  public 
hearing  by  June  28,  2002,  a  public 
hearing  will  be  held  on  July  12,  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  No.  A-2002-06,  U.S. 
EPA,  1200  Pennsylvania  Avenue.  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  deliver  comments  (in  duplicate, 
if  possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  No.  A-2002-06,  Room 


M-1500,  U.S.  EPA,  401  M  Street,  SW., 
Washington,  DC  20460.  We  request  a 
separate  copy  of  each  public  comment 
be  sent  to  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina  or  an 
alternative  site  nearby  beginning  at  10 
a.m.  Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Tanya  Medley, 
U.S.  EPA,  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-5422. 

Docket.  Docket  No.  A-2002-06 
contains  supporting  information  used  in 
developing  the  proposed  amendments. 
The  docket  is  located  at  the  U.S.  EPA, 
401  M  Street,  SW,  Washington,  DC 
20460  in  room  M-1500,  Waterside  Mall 
(ground  floor),  and  may  be  inspected 
from  8:30  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Schaefer,  U.S.  EPA,  Minerals  and 
Inorganic  Chemicals  Group,  Emission 
Standards  Division  (Mail  Code  C504- 
05),  Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
0296,  electronic  mail  address, 
schaefer.  john@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to 
air-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect®  file  format.  All 
comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
number:  A-2002-06.  No  confidential 
business  information  (CBI)  should  be 
submitted  by  e-mail.  Electronic 
comments  may  be  filed  online  at  many. 
Federal  Depository  Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  label  it  as  CBI.  Send  submissions 
containing  such  proprietar}'  information 
directly  to  the  following  address,  and 
not  to  the  public  docket,  to  ensure  that 
proprietary  information  is  not 
inadvertently  placed  in  the  docket: 
Roberto  Morales,  U.S.  EPA,  OAQPS 


Document  Control  Officer  (C404-02), 
Research  Triangle  Park,  NC  27711,  Attn: 
John  Schaefer.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procediu^s  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
without  further  notice  to  the  public. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  the  administrative 
record  compiled  by  EPA  in  the 
development  of  the  proposed  rule 
amendments.  The  docket  is  a  dynamic 
file  because  information  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Woridwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposal  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
these  actions  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  rules  at  bttp:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  The  proposed 
amendments  would  change  the 
applicability  provisions  of  the  NESHAP 
for  three  types  of  facilities:  aluminum 
extruded  product  manufacturing 
facilities  (NAICS  331316/SIC  3354). 
aluminum  die  casting  facilities  (NAICS 
331521/SIC  3363).  and  aluminum 
foundry  facilities  (NAICS  331524/SIC 
3365).  Consequently,  categories  and 
entities  potentially  regulated  by  this 
proposed  action  include: 


Category 


Industry 


NAICS  code 


331314 
331312 


SIC  code 


3341 
3334 


Examples  of  regulated  entities 


Secondary  smelting  and  alloying  of  aluminum  facilities. 

Secondary  aluminum  production  facility  affected  sources  that  are  collocated  at: 

Primary  aluminum  production  facilities. 
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Category 

NAICS  ccjde 

SIC  code 

Examples  of  regulated  entities 

331315 
331319 
331521 
331524 

3353 
3355 
3363 
3365 

Aluminum  sheet,  plate,  and  foil  manufacturing  facilities. 
Other  aluminum  rolling  and  drawing  facilities. 
Aluminum  die  casting  facilities. 
Aluminum  foundry  facilities. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.1500  of  the 
national  emission  standards  for 
secondary  alimiinum  production.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particiilar  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

n.  Summary  of  the  Proposed  Amendments 

A.  How  are  we  proposing  to  amend  the 
applicability  provisions? 

B.  What  amendments  are  we  proposing 
concerning  control  of  commonly-ducted 
units? 

C.  How  are  we  proposing  to  amend  the 
procedures  for  adoption  of  an  operatioo, 
maintenance,  and  monitoring  plan? 

D.  How  are  we  proposing  to  amend  the 
provisions  concerning  testing  of 
representative  emission  units? 

E.  How  are  we  proposing  to  amend  the 
standard  for  unvented  in-line  flux  boxes? 

F.  How  are  we  proposing  to  clarify  the 
control  requirements  for  sidewell 
furnaces? 

G.  What  other  amendments  are  we 
proposing? 

m.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13211,  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 

I.  Background 

On  March  23,  2000  (63  PR  15690).  we 
promulgated  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  secondary  aluminum 
production  (40  CFR  part  63,  subpart 


RRR).  These  standards  were  established 
under  the  authority  of  section  112(d)  of 
the  CAA  to  reduce  emissions  of 
hazardous  air  pollutants  (HAP)  from 
major  and  area  sources. 

After  promulgation  of  the  NESHAP 
for  secondary  aluminum  production, 
two  petitions  for  judicial  review  of  the 
standards  were  filed  in  the  D.C.  Circuit 
Court  of  Appeals.  The  first  of  these 
petitions  was  filed  by  the  American 
Foundrymen's  Society,  the  North 
American  Die  Casting  Association,  and 
the  Non-Ferrous  Founders'  Society 
[American  Foundrymen's  Society  et  al. 
v.  U.S.  EPA,  Civ.  No  00-1208  (D.C. 
Cir.)).  A  second  petition  for  judicial 
review  was  filed  by  the  Aluminum 
Association  [The  Aluminum 
Association  v.  U.S.  EPA,  No.  00-1211 
(D.C.  Cir.)).  There  was  no  significant 
overlap  in  the  issues  presented  by  the 
two  petitions,  and  the  cases  have  never 
been  consolidated.  However,  we  did 
thereafter  enter  into  separate  settlement 
discussions  with  the  petitioners  in  each 
case. 

The  Foundrymen's  case  presented 
issues  concerning  the  applicability  of 
subpart  RRR  to  aluminum  die  casters 
and  aluminum  foundries  which  were 
considered  during  the  initial  rulemaking 
development.  Because  aluminum  die 
casters  and  foimdries  sometimes 
conduct  the  same  type  of  operations  as 
other  secondary  aluminiun  producers, 
we  originally  intended  to  apply  the 
standards  to  these  facilities,  but  only  in 
those  instances  where  they  conduct 
such  operations.  However, 
representatives  of  the  affected  facilities 
argued  that  they  should  not  be 
considered  to  be  secondary  aluminum 
producers  and  should  be  wholly  exempt 
from  the  NESHAP.  During  the 
rulemaking  development,  we  decided  to 
permit  die  casters  and  foundries  to  melt 
contaminated  internal  scrap  without 
being  considered  to  be  secondary 
aliuninum  producers,  but  their 
representatives  insisted  that  too  many 
facilities  would  still  be  subject  to  the 
NESHAP.  At  the  time  of  promulgation 
of  the  standards,  in  response  to  a 
request  by  the  die  casters  and  foundries, 
we  announced  we  would  withdraw  the 
standards  as  applied  to  die  casters  and 
foundries  and  develop  separate 
maximum  achievable  control 
technology  (MACT)  standards  for  these 
facilities. 


After  the  Foundrymen  's  case  was 
filed,  we  negotiated  an  initial  settlement 
agreement  in  that  case  which 
established  a  process  ;o  effectuate  our 
commitment  to  develop  new  MACT 
standards.  In  that  first  settlement,  EPA 
agreed  that  it  would  stay  the  current 
standards  for  these  facilities,  collect 
comprehensive  data  to  support  alternate 
standards,  and  promulgate  alternate 
standards.  Wc  then  published  a 
proposal  to  stay  the  standards  for  these 
facilities  (65  FR  55491,  September  14, 
2000)  and  an  advanced  notice  of 
proposed  rulemaking  (ANPR) 
announcing  new  standards  for  these 
facilities  (65  FR  55489,  September  14. 
2000). 

Diuing  the  subsequent  process  of 
preparing  for  information  collection,  the 
petitioners  concluded  that  the  present 
rule  was  not  as  sweeping  in 
applicability  as  they  had  feared,  and  the 
parties  then  agreed  to  explore  an 
alternate  approach  to  settlement  based 
on  clarifications  of  the  current 
standards.  We  subsequently  reached 
agreement  with  the  Foundrymen 's 
petitioners  on  a  new  settlement  which 
entirely  supplants  the  prior  settlement. 
Accordingly,  we  are  publishing 
elsewhere  in  today's  Federal  Register  a 
notice  withdrawing  the  proposed  stay  of 
the  present  standards  for  aluminum  die 
casters  and  foundries,  and  announcing 
that  we  are  taking  no  further  action  on 
new  standards  for  these  facilities. 

In  the  new  settlement,  we  agreed  to 
propose  some  changes  in  the 
applicability  provisions  of  the  present 
standards  concerning  aluminum  die 
casters  and  foundries.  These  changes 
include  permitting  customer  retimis 
without  solid  paints  or  coatings  to  be 
treated  like  internal  scrap,  and 
permitting  facilities  operated  by  the 
same  company  at  different  locations  to 
be  aggregated  for  purposes  of 
determining  what  is  internal  scrap. 
These  revisions  of  the  applicability 
criteria  are  included  in  this  proposed 
rule. 

In  the  Foundrymen's  settlement,  we 
also  agreed  to  defer  the  compliance  date 
for  new  soiuces  constructed  or 
reconstructed  at  existing  aluminum  die 
casters,  foundries,  and  extruders  until 
the  compliance  date  for  existing 
sources,  so  that  the  rulemaking  on 
general  applicability  issues  could  be 
completed  first.  That  element  of  the 
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Foundrymen's  settlement  is 
incorporated  in  a  direct  final  rule  and 
parallel  proposal  published  elsewhere 
in  today's  Federal  Register. 

As  required  by  section  113(g)  of  the 
CAA,  we  provided  notice  and  an 
opportunity  for  comment  concerning 
the  Foundrymen's  settlement  (67  FR 
9972,  March  5,  2002).  We  received  three 
adverse  comments  on  the  settlement. 
After  reviewing  these  comments,  we 
decided  to  proceed  with  settlement.  A 
copy  of  these  comments  and  of  our 
responses  to  them  is  available  in  the 
docket  for  this  proposed  rule. 

In  entirely  separate  discussions,  we 
also  agreed  on  a  settlement  of  the 
Aluminum  Association  case.  That 
settlement  requires  that  we  propose  a 
number  of  substantive  clarifications  and 
revisions  of  the  standards  which  are 
also  addressed  by  this  proposed  rule. 
The  Aluminum  Association  settlement 
also  requires  that  we  clarify  and 
simplify  the  compliance  dates  for  the 
standards,  and  defer  certain  early 
compliance  obligations  which  might 
otherwise  come  due  during  the 
rulemaking  process.  These  compliance 
issues  are  also  addressed  in  the  direct 
final  rule  and  parallel  proposal 
published  elsewhere  in  today's  Federal 
Register. 

Pursuant  to  CAA  section  113(g),  we 
also  provided  notice  and  an  opportimity 
for  public  comment  concerning  the 
Aluminum  Association  settlement  (67 
FR  16374,  April  5,  2002).  One  adverse 
comment  was  received  on  that 
settlement,  although  the  comment  did 
not  address  the  only  element  in  the 
settlement  which  is  implemented  by 
this  direct  final  rule.  After  reviewing  the 
comment,  we  decided  to  proceed  with 
settlement.  A  copy  of  the  comment  and 
of  our  response  to  the  conunent  is 
available  in  Docket  No.  A-2002-06  for 
the  separate  proposed  rule. 

n.  Summary  of  the  Proposed 
Amendments 

A.  How  Are  We  Proposing  To  Amend 
the  Applicability  Provisions? 

We  originally  intended  to  regulate 
aluminum  die  casting  facilities, 
aluminum  foundries,  and  aluminimi 
extruders  under  subpart  RRR  only  when 
they  engage  in  the  same  types  of 
operations  as  other  secondary 
aluminiun  producers.  We  decided 
during  rulemaking  development  that 
such  facilities  should  be  permitted  to 
melt  their  own  internally-generated 
scrap  without  being  automatically 
treated  the  same  as  secondary 
aluminum  producers,  who  typically 
process  contaminated  aluminum  scrap 
obtained  from  other  sources.  Thus, 


§  63.1500(d)  in  the  ciurent  standards 
exempts  such  facilities  if: 

•  The  facility  does  not  melt  any 
materials  other  than  clean  charge  and 
materials  generated  within  the  facility; 
and 

•  The  facility  does  not  operate  a 
thermal  chip  diyer,  sweat  furnace,  or 
scrap  dryer/delacquering  kiln/decoating 
kiln. 

However,  it  became  apparent  during 
discussions  with  representatives  of 
these  facilities  that  some  aluminum  die 
casting  facilities  that  do  not  otherwise 
engage  in  secondary  aluminum 
operations  might  fall  within  the  rule 
solely  because  they  melt  certain 
materials  which  do  not  fit  clearly  within 
the  phrase  "materials  generated  within 
the  facility."  In  particular,  some 
facilities  routinely  have  defective  or 
incorrect  aluminum  castings  returned 
by  customers  and  then  remelt  them.  In 
addition,  some  companies  conduct 
operations  at  multiple  locations  and 
may  melt  scrap  initially  generated  at 
one  location  at  a  different  location. 

To  address  these  issues,  we  agreed  to 
propose  new  applicability  language 
which  permits  aluminum  die  casters, 
foundries,  and  extruders  to  melt 
customer  returns  which  contain  no 
paint  or  other  solid  coatings  without 
thereby  becoming  subject  to  the 
standards.  We  also  agreed  to  propose  a 
new  definition  of  internal  scrap  which 
includes  all  scrap  originating  from 
aluminum  castings  or  extrusions  that 
remains  at  all  times  within  the  control 
of  the  company  that  produced  the 
castings  or  extrusions.  We  do  not  regard 
either  of  these  changes  in  the 
applicability  language  as  materially 
altering  our  original  intent  to  only  cover 
those  aluminum  die  casters,  foimdries, 
and  extruders  who  conduct  secondary 
aluminum  operations.  Under  the 
language  we  are  proposing,  customer 
returns  would  not  qualify  if  they  have 
been  painted  or  are  contaminated  with 
other  solid  coatings  because  these 
castings  would  normally  require  prior 
cleaning  to  avoid  excess  emissions. 
Moreover,  scrap  obtained  from  an 
external  source  does  not  qualify  unless 
it  fits  within  the  definition  of  clean 
charge. 

We  are  proposing  changes  in  the 
existing  definitions  of  "secondary 
aluminum  production  facility."  "clean 
charge,"  "internal  runaround"  (now 
called  "runaround  scrap"),  and 
"thermal  chip  dryer,"  as  well  as  adding 
new  definitions  of  "customer  returns" 
and  "internal  scrap."  In  the  aggregate, 
these  revisions  clarify  the  circumstances 
when  aluminum  die  casters,  foundries, 
and  extruders  would  be  considered  to 
be  secondary  aluminum  production 


facilities  and,  thus,  within  the 
apolicability  of  the  rule. 

We  are  also  proposing  to  add  a  new 
section  to  the  general  applicability 
provisions  which  permits  aluminum  die 
casters,  foundries,  and  extruders  which 
are  area  sources  to  operate  thermal  chip 
dryers  subject  to  the  requirements  of  the 
rule  without  automatically  subjecting 
their  furnace  operations  to  the  rule.  We 
agreed  to  propose  this  change  to 
eliminate  an  incentive  which  might 
otherwise  exist  for  small  facilities, 
which  are  otherwise  outside  the 
applicability  of  the  rule,  to  discontinue 
thefr  use  of  chip  dryers.  As  long  as  such 
chip  dryers  are  operated  in  conformity 
with  the  rule,  we  think  their  use  will 
promote  safety  and  lower  emissions  at 
some  small  operations. 

We  are  mindful  that  some  may 
question  why  contaminated  internal 
scrap  generated  by  aluminum  die 
casters,  foundries,  and  extruders  should 
be  treated  differently  than  external  scrap 
with  similar  contamination  levels  which 
is  processed  by  the  secondary 
aluminum  industry.  We  stress  that  the 
decision  we  made  during  the  original 
secondary  aluminum  rulemaking 
process  to  make  this  distinction  was 
based  on  the  qualitative  differences  in 
the  operations  being  undertaken  by  the 
facilities  in  question,  rather  than  on  any 
conclusions  regarding  the  likely 
magnitude  of  emissions  from  such 
operations.  Moreover,  we  think  that  the 
additional  revisions  and  clarifications  of 
applicability  for  aluminum  die  casters, 
foundries,  and  extruders  which  we  have 
agreed  to  make  are  reasonable 
clarifications  and  fully  consistent  with 
that  original  decision. 

B.  What  Amendments  Are  We  Proposing 
Concerning  Control  of  Commonly- 
Ducted  Units? 

The  current  rule  permits  secondary 
aluminum  producers  to  combine 
existing  group  1  furnaces  and  in-line 
fluxers  within  a  particular  facility  in  a 
"secondary  aluminum  processing  unit" 
or  SAPU.  The  facility  can  then 
demonstrate  compliance  by  determining 
the  permissible  emissions  for  the  entire 
SAPU  and  then  controlling  emissions 
for  the  SAPU  to  that  level.  This  broader 
definition  of  the  affected  source  which 
must  be  controlled  gives  a  secondary 
aluminum  production  facility  added 
flexibility  in  fashioning  the  most  cost- 
effective  control  strategies  which  will 
meet  the  standards. 

The  existing  rule  also  permits  new 
group  1  furnaces  and  new  in-line  iluxers 
to  be  included  in  a  new  SAPU. 
However,  it  does  not  afford  a  facility  the 
latitude  to  combine  new  and  existing 
sources  in  the  same  SAPU.  This  is 
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because  the  respective  standards  for 
existing  soiuces  and  new  soiu^ces  are 
separate  legal  requirements,  and  we 
construe  the  CAA  to  require  that 
standards  be  separately  applied  to  all 
affected  units. 

Because  the  standards  for  an  existing 
SAPU  and  the  standards  for  a  new 
SAPU  happen  to  be  identical  in  this 
instance,  the  legal  constraints  on 
combining  existing  emission  units  with 
new  emission  imits  have  been 
understandably  frustrating  to  some 
facilities.  Moreover,  in  some  facilities  it 
may  make  the  most  sense  from  an 
engineering  perspective  to  manifold 
emissions  from  units  which  are  subject 
to  differing  standards  to  the  same 
emission  control  device.  In  order  to  help 
facilities  meet  the  standards  in  the  most 
efficient  and  cost-effective  manner,  we 
agreed  to  develop  and  propose  some 
additional  language  pertaining  to 
conunonly-ducted  units.  The  new 
language  reflects  two  different 
approaches  to  this  problem.  A  facility 
subject  to  the  standards  may  use  either 
approach  or  both  approaches  if  it 
wishes. 

First,  the  proposed  amendments 
would  add  a  new  paragraph  to 
§63.1505(k)  for  SAPU.  The  new 
paragraph  (k)(6)  would  allow  the  owner 
or  operator  to  redesignate  any  existing 
group  1  furnace  or  in-line  fluxer  at  a 
secondary  aliuninum  processing  facility 
as  a  new  emission  unit.  Any 
redesignated  emission  unit  may  then  be 
included  in  a  new  SAPU  at  that  facility. 
Any  such  redesignation  (which  would 
require  prior  approval  of  the  responsible 
permitting  authority)  would  only  apply 
imder  subpart  RRR  and  woiild  be 
irreversible. 

Second,  we  are  also  adding  new 
language  which  clarifies  the  procedures 
by  which  units  which  are  subject  to 
•differing  standards  but  are  manifolded 
to  the  same  control  device  can 
demonstrate  compliance.  We  believe 
that  this  new  language  is  not  required  to 
permit  this  type  of  combined 
compliance  demonstration,  but  we  think 
it  will  give  useful  additional  guidance  to 
permitting  authorities  in  establishing 
soimd  and  defensible  procedures  for 
documenting  compliance  when  units 
are  commonly-ducted  but  subject  to 
separate  standards. 

We  are  proposing  to  add  two  new 
paragraphs  to  §  63.1511  pertaining  to 
compliance  demonstrations  for 
commonly-ducted  units.  The  first  of 
these  paragraphs  simply  confirms  other 
provisions  of  the  rule  which  provide 
that  aggregate  emissions  can  be 
measured  to  demonstrate  compliance 
for  all  emission  units  within  a  SAPU. 


The  second  new  paragraph  covers 
those  situations  where  commonly- 
ducted  imits  are  not  within  a  single 
existing  or  new  SAPU.  In  this  instance, 
the  following  criteria  would  apply: 

•  Testing  must  be  designed  to  verify 
that  each  affected  source  or  emission 
unit  individually  satisfies  all  applicable 
emission  requirements. 

•  Emissions  must  be  tested  at  the 
outlet  of  each  individual  affected  source 
or  emission  unit  while  it  is  operating 
under  the  highest  load  or  capacity 
reasonably  expected  to  occur,  prior  to 
the  point  that  the  emissions  are 
combined  with  those  from  other  affected 
sources  or  emission  units. 

•  Combined  emissions  for  the 
affected  soiuces  and  emission  units 
must  be  tested  at  the  outlet  of  the 
control  device  while  they  are  operating 
simultaneously  under  the  highest  load 
or  capacity  reasonably  expected  to 
occva. 

•  When  determining  compliance  for  a 
commonly-ducted  unit,  emissions  of  a 
particular  pollutant  from  the  individual 
unit  would  be  presumed  to  be 
controlled  by  the  same  percentage  as 
total  emissions  of  that  pollutant  from  all 
conunonly-ducted  units. 

C.  How  Are  We  Proposing  to  Amend  the 
Procedures  for  Adoption  of  an 
Operation,  Maintenance,  and  ^ 

Monitoring  Plan? 

In  a  direct  final  rule  and  parallel 
proposal  published  elsewhere  in  today's 
Federal  Register,  we  are  clarifying  the 
timing  of  submission  of  an  operation, 
maintenance,  and  monitoring  (OM&M) 
plan  to  the  permitting  authority,  which 
is  ambiguous  in  the  existing  rule.  In  this 
action,  we  are  proposing  to  clarify  the 
procedures  by  which  a  facility  submits 
an  OM&M  plan  to  the  permitting 
authority  and  by  which  the  permitting 
authority  can  require  any  necessary 
revisions  of  the  plan. 

Section  63.1505(k)  of  the  existing  rule 
refers  to  approval  of  an  OM&M  plan  by 
the  permitting  authority,  and  the 
necessary  elements  of  an  OM&M  plan 
are  described  in  §  63.1510(b),  but  the 
procedures  for  submission  and  approval 
of  the  plan  are  not  specified.  We  are 
proposing  an  amendment  to  correct  that 
omission. 

Under  the  proposed  amendments,  the 
facility  would  be  required  to  certify  that 
the  OM&M  plan  it  is  submitting 
complies  with  all  requirements  of  the 
standards  and  complies  with  the  OM&M 
plan  as  submitted  to  the  permitting 
authority,  unless  and  until  the  plan  is 
revised.  If  the  permitting  authority 
determined  that  any  revisions  of  the 
plan  are  necessary  to  satisfy  the 
requirements  of  the  standards,  the 


facility  would  be  required  to  promptly 
make  all  necessary  revisions  and 
resubmit  the  revised  plan.  If  the  facility 
itself  determined  that  revisions  of  the 
OM&M  plan  are  necessary,  such 
revisions  would  not  become  effective 
until  the  owner  or  operator  submitted  a 
description  of  the  changes  and  a  revised 
plan  incorporating  them  to  the 
permitting  authority.  These  same 
general  procedures  would  also  apply  to 
the  site-specific  monitoring  plan,  which 
is  one  element  of  the  OM&M  plan. 

D.  How  Are  We  Proposing  to  Amend  the 
Provisions  Concerning  Testing  of 
Representative  Emission  Units? 

Section  63.1511(f)  of  the  existing  rule 
establishes  a  procedure  which  permits  a 
secondary  aluminum  production  facility 
to  test  a  representative  group  1  furnace 
or  in-line  flux  box  in  order  to  determine 
the  emission  rate  for  other  units  of  the 
same  type  at  that  facility.  We  are 
proposing  to  clarify  the  criteria  for 
demonstrating  compliance  by  testing  of 
representative  emission  units. 

In  particular,  the  existing  rule 
provides  that  the  emission  unit  being 
tested  must  use  "identical  feed/charge 
and  flux  materials  in  the  same 
proportions"  as  those  emission  units  it 
represents.  Industry  representatives 
have  expressed  concern  that  this 
language  could  be  given  an  imduly 
restrictive  construction.  To  clarify  our 
original  intent,  we  are  proposing  to 
amend  the  criteria  to  require  "feed 
materials  and  charge  rates  which  are 
comparable"  and  "the  same  type  of  flux 
materials  in  the  same  proportions"  as 
the  emission  units  the  tested  unit 
represents. 

E.  How  Are  We  Proposing  To  Amend  the 
Standards  for  Unvented  In-Line  Flux 
Boxes? 

The  existing  rule  requires  that  all  in- 
line flux  boxes  meet  the  same  emission 
standards  and  be  tested  in  the  same 
manner.  Industry  representatives  have 
argued  that  the  testing  procediues  in  the 
rule  are  not  practicable  for  in-line  flux 
boxes  which  are  unvented  (units  which 
have  no  ventilation  ductwork 
manifolded  to  an  outlet  or  emission 
control  device).  Documenting 
compliance  with  the  particulate  matter 
(PM)  standard  for  such  units  might 
require  construction  of  a  temporary 
enclosure  around  the  unit  to  capture 
and  measure  emissions. 

Industry  representatives  have  also 
argued  that  the  emissions  of  hydrogen 
chloride  (HCl)  and  PM  from  such  units 
are  intrinsically  low,  but  we  believe  it 
is  quite  possible  for  the  HCl  emissions 
from  such  units  to  exceed  the  applicable 
standards.  The  existing  rule  provides  a 
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procedure  by  which  a  facility  can 
demonstrate  compliance  for  HCl  by 
limiting  its  use  of  reactive  chlorine  flux 
and  then  assuming  that  all  chlorine 
used  is  emitted  as  HCl.  However, 
because  of  the  greater  complexity  of  the 
reactions  which  generate  PM  emissions, 
there  is  no  analogous  procediu-e  for  PM. 

While  we  do  not  agree  with  the 
industry  that  all  emissions  from 
unvented  in-line  flux  boxes  are 
intrinsically  low,  we  do  agree  that  the 
physical  characteristics  of  these  units 
and  the  nature  of  the  reactions  that 
generate  PM  mean  that  we  can  reliably 
conclude  that  an  unvented  unit  which 
demonstrates  compliance  with  the 
emission  standards  for  HCl  by  limiting 
reactive  chlorine  flux  will  also  be  in 
compliance  with  the  emission  standards 
for  PM.  Therefore,  we  are  proposing  to 
add  new  language  to  §  63.1512(h)  which 
will  permit  a  facility  with  an  unvented 
in-line  flux  box,  which  demonstrates 
compliance  with  the  emission  standards 
for  HCl  by  limiting  use  of  reactive 
chlorine  flux,  to  infer  compliance  with 
the  emission  standards  for  PM  as  well. 
This  would  give  facilities  an  alternative 
to  testing  of  actual  emissions,  which 
could  require  costly  construction  of  an 
enclosiue  aroimd  the  unit  or  other 
engineering  modifications.  In  such 
circumstances,  the  facility  would  be 
required  to  use  the  maximiun 
permissible  PM  emission  rate  for  the 
flux  box  when  determining  the  total 
emissions  for  any  secondary  aluminimi 

grocessing  unit  which  includes  the  flux 
ox. 

F.  How  Are  We  Proposing  To  Clarify  the 
Control  Requirements  for  Sidewell 
Furnaces? 

Industry  representatives  have  pointed 
out  that  the  existing  §  63.1506(m)(6) 
includes  language  that  could  require 
installation  of  an  additional  control 
device  on  sidewell  furnaces  whenever 
the  level  of  molten  metal  is  permitted  to 
fall  below  the  passage  between  the 
sidewell  and  the  hearth,  or  reactive  flux 
is  added  in  the  hearth.  While  we  believe 
that  a  control  device  will  sometimes  be 
necessary  in  these  circumstances,  this 
result  was  not  our  intent. 

As  indicated  in  the  preamble  to  our 
original  proposal,  we  believe  that  there 
is  a  potential  for  additional  emissions  if 
the  level  of  molten  metal  is  permitted  to 
fall  below  the  top  of  the  passage 
between  the  sidewell  and  the  hearth,  or 
if  reactive  flux  is  added  in  the  hearth. 
Therefore,  if  these  events  occur,  the 
emissions  from  both  the  sidewell  and 
the  hearth  must  be  captured  and  tested 
in  order  to  demonstrate  compliance 
with  the  applicable  emission  standards. 
If  the  emission  tests  show  that  a  control 


device  is  necessary  to  attain 
compliance,  it  must  be  installed.  We  are 
proposing  to  revise  the  language  in 
question  to  clarify  oiur  intent. 

In  addition,  we  are  proposing  to 
amend  §  63.1505(i)(7)  to  correct  an 
erroneous  cross-reference.  As  amended, 
certain  sidewell  group  1  furnaces  would 
be  required  to  meet  the  limits  in 
paragraphs  (i)(l)  through  (4)  rather  than 
(j)(l)  through  (4). 

G.  What  Other  Amendments  Are  We 
Proposing? 

We  are  proposing  to  amend 
§  63.1510(w)  to  clarify  the  procedures 
for  obtaining  approval  of  alternative 
monitoring  methods.  The  new  language 
makes  it  clear  that  this  sectioii  refers  to 
alternative  monitoring  methods  other 
than  those  which  may  be  separately 
authorized  piu-suant  to  §63.1510(j)(5)  or 
§63.1510(v). 

We  are  also  proposing  to  clarify  the 
recordkeeping  requirements  for  in-line 
fluxers  which  do  not  use  reactive  flux. 
Section  63.151 7(b)(  11)  would  be 
amended  to  permit  the  facility  to 
document  that  a  particular  in-line  fluxer 
does  not  use  reactive  flux  using 
operating  logs  that  show  that  no  soim:e 
of  reactive  flux  was  present,  labels  that 
prohibit  use  of  reactive  flux,  or 
operating  logs  which  document  the 
fliixes  used  diuing  each  operating  cycle. 

We  are  proposing  to  amend 
§  63.1505(f)(1),  which  establishes 
emission  standards  for  sweat  furnaces, 
to  correct  an  erroneous  residence  time. 

We  are  proposing  to  clarify  the 
definition  of  a  melting/holding  furnace 
in  §63.1503. 

We  are  also  proposing  minor 
amendments  to  correct  printing  or 
technical  errors  in  the  final  rule.  These 
include: 

•  Revising  Tables  2  an  3  of  subpart 
RRR  to  correct  entries  which  were 
inadvertently  printed  in  the  wrong 
columns. 

•  Republishing  Equation  2  of 

§  63.1505(k)(2)  to  clearly  display  the 
HCl  emission  limit  (Lchci). 

•  Revising  the  entry  for  §  63.14  in 
appendix  A  to  subpart  RRR  to  include 
incorporation  by  reference  for  a  second 
dociunent. 

•  Clarifying  the  rule  requirement  that 
both  major  and  minor  sources  must 
keep  a  copy  of  the  OM&M  on-site  by 
deleting  language  in  §63.1517(b)(16)(ii) 
that  requires  only  major  sources  to  keep 
a  copy  of  the  OM&M  plan  on-site. 

in.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 


determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envfronment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  proposed  action  is  not  a 
"significant  regulatory  action"  and  was 
not  submitted  to  OMB  for  review. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
povver  and  responsibilities  among  the 
various  levels  of  govwnment. " 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed . 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 

These  proposed  rule  amendments  do 
not  have  federalism  implications,  They 


41130 


Federal  Register / Vol.  67,  No.  115 /Friday,  June,  14,  2002 / Proposed  Rules 


would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  ilational  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 
None  of  the  affected  plants  are  owned 
or  operated  by  State  governments.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  these 
proposed  rule  amendments. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  {65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes." 

These  proposed  rule  amendments  do 
not  have  tribal  implications.  They 
would  not  have  substantial  direct  effects 
on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  No 
tribal  governments  own  plants  subject  to 
the  existing  rule  or  proposed 
amendments.  Thus,  Executive  Order 
13175  does  not  apply  to  these  proposed 
rule  amendments. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 


under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-biudensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
biudensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
proposed  rule  amendments  do  not 
contain  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  1  year.  No  costs  are 
attributable  to  these  proposed 
amendments.  In  addition,  these 
proposed  amendments  would  not 


significantly  or  uniquely  affect  small 
governments  because  they  contain  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  the  requirements 
of  the  UMRA  do  not  apply  to  these 
amendments. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procediwe  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  amendments 
on  small  entities,  a  small  entity  is 
defined  as:  (1)  A  small  business  whose 
parent  company  has  fewer  than  750 
employees;  (2)  a  small  governmental 
jiu-isdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise 
which  is  independently  owmed  and 
operated  and  is  not  dominant  in  its 
field. 

As  discussed  in  the  preamble  to  the 
final  rule  (65  FR  15690),  subpart  RRR 
was  projected  to  potentially  impact 
firms  producing  products  in  SIC  codes 
3341  (secondary  smelting  and  refining 
of  nonferrous  metals),  3353  (aluminum 
sheet,  plate,  and  foil),  3334  (primary 
aluminum  production),  3354  (aluminiun 
extruded  products),  3363  (aluminum  die 
casting),  3365  (aluminum  foundries), 
4953  (refuse  systems — materials 
recovery  facilities),  5093  (scrap  and 
waste  materials),  and  5015  (motor 
vehicle  parts — used).  The  EPA 
concluded  that  the  existing  rule  would 
not  result  in  a  significant  economic 
impact  for  a  substantial  niunber  of  small 
entities.  This  assessment  was  based  on 
information  on  representative  facility 
practices  provided  to  EPA  by  these 
industries.  For  more  detailed 
information,  please  see  "Economic 
Impact  Analysis  for  the  Secondary 
Aluminum  NESHAP  Final  Report," 
October  1999  (Docket  A-92-61). 

Following  promulgation  of  subpart 
RRR,  affected  facilities  in  the  aluminiun 
die  casting  and  foimdry  industries 
expressed  concern  that  the  information 
and  assumptions  upon  which  EPA  has 
relied  may  be  incomplete  or  may  not 
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adequately  represent  the  facilities  and 
emissions. 

There  are  320  aliuninum  die  casting 
companies  and  approximately  1,530 
aliuniniun  foundries  currently  operating 
domestically.  The  vast  majority  of  these 
firms  are  small  businesses  employing 
less  than  500  employees.  No  small 
businesses  within  aluminum  die  casting 
companies  or  alunlinum  foundries  were 
specifically  identified  that  are  impacted 
by  the  final  rule.  Many  of  these  firms 
would  be  exempt  from  the  final  rule  for 
the  reasons  discussed  in  the  Economic 
Impact  Analysis  document. 

The  proposed  amendments  do  not 
create  any  new  costs  on  affected  firms, 
large  or  small.  In  fact,  the  proposed 
amendments  would  substantially  reduce 
the  economic  impact  on  small 
businesses  because  of  the  exemption  for 
die  casters,  extruders,  and  foundries. 
Because  these  plants  will  not  incur  any 
significant  costs  or  economic  impact, 
EPA  determined  that  it  is  not  necessary 
to  prepare  a  regulatory  flexibility 
analysis,  and  the  Administrator  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  subpart  RRR  have  been 
submitted  for  approval  to  OMB  under 
the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
The  proposed  amendments  would  not 
change  Uie  information  collection 
requirements  in  subpart  RRR,  but  would 
reduce  the  niunber  of  facilities  subject 
to  the  rule.  An  amended  Information 
Collection  Request  (ICR)  document  has 

been  prepared  by  EPA  (ICR  No. ), 

and  a  copy  may  be  obtained  from  Susan 
Auby  by  mail  at  U.S.  EPA,  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822T),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
wwnv.epa.gov. icr.  By  U.S.  Postal  Service, 
send  conunents  on  the  ICR  to  the 
Director,  Collection  Strategies  Division, 
U.S.  EPA  (2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington  DC  20460;  or 
by  coiuier,  send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division.  U.S.  EPA  (2822T),  1301 
Constitution  Avenue,  NW.,  Room  6143, 
Washington  DC  20460  (202)  566-1700. 

The  information  requirements  in  the 
existing  rule  include  mandatory 
notifications,  records,  and  reports 
required  by  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A). 
These  information  requirements  are 


needed  to  confirm  the  compliance  status 
of  major  sources,  to  identify  any 
nonmajor  sources  not  subject  to  the 
standards  and  any  new  or  reconstructed 
sources  subject  to  the  standards,  and  to 
confirm  that  emission  control  devices 
are  being  properly  operated  and 
maintained.  Based  on  the  recorded  and 
reported  information,  EPA  can  decide 
which  facilities,  records,  or  processes 
should  be  inspected.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
under  section  114  of  the  CAA.  All 
information  submitted  to  EPA  for  which 
a  claim  of  confidentiality  is  made  will 
be  safeguarded  according  to  Agency 
policies  in  40  CFR  part  2,  subpart  B. 

Under  the  proposed  amendments, 
fewer  facilities  would  be  subject  to  the 
testing,  monitoring,  recordkeeping,  and 
reporting  requirements.  For  this  reason, 
the  overall  burden  estimate  for  the 
existing  rule  would  be  reduced  by 
approximately  20  percent. 

As  a  result  of  these  proposed 
amendments,  the  annual  public 
reporting  and  recordkeeping  biuden  for 
this  collection  of  information  (averaged 
over  the  first  3  years  after  the  effective 
date  of  the  rule)  is  estimated  to  decrease 
by  28,000  labor  hours  per  year  and  $8.5 
million  per  year.  Total  capital  costs 
associated  with  monitoring 
requirements  over  the  3-year  period  of 
the  ICR  remain  unchanged  at  an 
estimated  $1.3  million;  this  estimate 
includes  the  capital  and  startup  costs 
associated  with  installation  of 
monitoring  equipment. 

Biuden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piupose  of 
collecting,  validating,  and  verifying 
information;  process  and  maintain 
information  and  disclose  and  provide 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 


H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  104- 
113;  15  U.S.C  272  note),  directs  EPA  to 
use  voluntary  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impracticable.  Voluntary 
consensus  standards  are  technical 
standards  (such  as  material 
specifications,  test  methods,  sampling 
procedures,  business  practices) 
developed  or  adopted  by  one  or  more 
voluntary  consensus  bodies.  The 
NTTAA  requires  Federal  agencies  to 
provide  Congress,  through  annual 
reports  to  OMB,  with  explanations 
when  an  agency  does  not  use  available 
and  applicable  voluntary  consensus 
standards. 

The  EPA's  response  to  the  NTTTA 
requirements  are  discussed  in  the 
preamble  to  the  final  rule  (65  FR  15690). 
The  proposed  amendments  do  not 
change  the  required  methods  or 
procedures,  but  would  expand 
provisions  for  the  use  of  alternative 
methods.  If  a  plant  wishes  to  use  an 
alternative  method  other  than  those 
identified  in  the  existing  rule,  the  owner 
or  operator  may  subpiit  an  application 
to  EPA  according  to  the  procedures 
described  in  the  existing  rule. 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

These  proposed  rule  amendments  are 
not  subject  to  Executive  Order  13211  (66 
FR  28355,  May  22,  2001)  because  they 
are  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  31.2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  RRR— {Amended] 

2.  Section  63.1500  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Removing  existing  paragraph  (d); 

c.  Redesignating  existing  paragraphs 
(e)  and  (f)  as  (d)  and  (e);  and 

d.  Adding  new  paragraph  (f)- 

The  addition  and  revision  reads  as 
follows: 

S  63.1500    Applicability. 

(a)  The  requirements  of  this  subpart 
apply  to  the  owner  or  operator  of  each 
secondary  aluminum  production  facility 
as  defined  in  §63.1503. 

•        •        *        •        * 

(f)  An  alimiinum  die  casting  facility, 
aluminum  foimdry,  or  aluminimi 
extrusion  facility  shall  be  considered  to 
be  an  area  source  if  it  doesnot  emit,  or 
have  the  potential  to  emit  considering 
controls,  10  tons  per  year  or  more  of  any 
single  listed  HAP  or  25  tons  per  year  of 
any  combination  of  listed  HAP  from  all 
emission  sources  which  are  located  in  a 
contiguous  area  and  imder  common 
control,  without  regard  to  whether  or 
not  such  sources  are  regulated  under 
this  subpart  or  any  other  subpart.  In  the 
case  of  an  aluminum  die  casting  facility, 
aluminum  foundry,  or  aliuninum 
extrusion  facility  which  is  an  area 
source  and  is  subject  to  regulation  under 
this  subpart  only  because  it  operates  a 
thermal  chip  dryer,  no  furnace  operated 
by  such  a  facili^  shall  be  deemed  to  be 
subject  to  the  requirements  of  this 
subpart  if  it  melts  only  clean  charge, 
internal  scrap,  or  customer  returns. 

3.  Section  63.1503  is  amended  by: 

a.  Adding  in  alphabetical  order  new 
definitions  for  the  terms  "aluminimi 
scrap,"  "customer  returns,"  "internal 
scrap,"  and  "ninaround  scrap";  and 

b.  Revising  definitions  for  the  terms 
"clean  charge,"  "cover  flux,"  "group  1 
furnace,"  "group  2  furnace,"  "melting/ 
holding  furnace,"  "reactive  fluxing," 
"scrap  dryer/delacquering  kiln/ 
decoating  kiln,"  "secondary  aluminum 
processing  unit  (SAPUl,"  "secondary 
aluminum  production  facility,"  and 
"thermal  chip  dryer." 

The  additions  and  revisions  read  as 
follows: 

{63.1503    Definition*. 

***** 

Aluminum  scrap  means  fragments  of 
aluminum  stock  removed  during 
manufacturing  (i.e.,  machining), 
manufactured  aluminum  articles  or 
parts  rejected  or  discarded  and  useful 
only  as  material  for  reprocessing,  and 
waste  and  discarded  material  made  of 
aluminimi. 
***** 

Clean  charge  means  furnace  charge 
materials  including  molten  aluminum; 


T-bar;  sow;  ingot;  billet;  pig;  alloying 
elements;  aluminum  scrap  known  by 
the  owner  or  operator  to  be  entirely  free 
of  paints,  coatings,  and  lubricants; 
uncoated/unpainted  aluminum  chips 
that  have  been  thermally  dried  or 
treated  by  a  centrifugal  cleaner; 
aluminum  scrap  dried  at  343  °C  (650  °F) 
or  higher;  aluminum  scrap  delacquered/ 
decoated  at  482  °C  (900  °F)  or  higher, 
and  runaround  scrap. 

Cover  flux  means  salt  added  to  the 
surface  of  molten  aluminum  in  a  group 
1  or  group  2  furnace,  without  agitation 
of  the  molten  aluminum,  for  the 
purpose  of  preventing  oxidation. 

Customer  returns  means  any 
aluminum  product  which  is  returned  by 
a  customer  to  the  aluminum  company 
that  originally  manufactured  the 
product  prior  to  resale  of  the  product  or 
further  distribution  in  commerce,  and 
which  contains  no  paint  or  other  solid 
coatings  (i.e.,  lacquers). 
***** 

Group  1  furnace  means  a  furnace  of 
any  design  that  melts,  holds,  or 
processes  aluminum  that  contains  paint, 
lubricants,  coatings,  or  other  foreign 
materials  with  or  without  reactive 
fluxing,  or  processes  clean  charge  with 
reactive  fluxing. 

Group  2  furnace  means  a  furnace  of 
any  design  that  melts,  holds,  or 
processes  only  clean  charge  and  that 
performs  no  fluxing  or  performs  fluxing 
using  only  nonreactive,  non-HAP- 
containing/non-HAP-generating  gases  or 
agents. 
***** 

Internal  scrap  means  all  aluminum 
scrap  regardless  of  the  level  of 
contamination  which  originates  from 
castings  or  extrusions  produced  by  an 
aluminum  die  casting  facility, 
aluminum  foundry,  or  aluminum 
extrusion  facility,  and  which  remains  at 
all  times  within  the  control  of  the 
company  that  produced  the  castings  or 
extrusions. 
***** 

Melting/holding  furnace  means  a 
group  1  furnace  that  processes  only 
clean  charge,  performs  melting,  holding, 
and  fluxing  functions,  and  does  not 
transfer  molten  aluminum  to  or  from 
another  furnace  except  for  purposes  of 
alloy  changes,  off-specification  product 
drains,  or  maintenance  activities. 
***** 

Reactive  fluxing  means  the  use  of  any 
gas,  liquid,  or  solid  flux  (other  than 
cover  flux)  that  results  in  a  HAP 
emission.  Argon  and  nitrogen  are  not 
reactive  and  do  not  produce  HAP. 
*        *        *        *        * 

Runaround  scrap  means  scrap 
materials  generated  on-site  by 


aluminum  casting,  extruding,  rolling, 
scalping,  forging,  forming/stamping, 
cutting,  and  trimming  operations  and 
that  do  not  contain  paint  or  solid 
coatings.  Uncoated/unpainted 
aluminum  chips  generated  by  turning, 
boring,  milling,  and  similar  machining 
operations  may  be  clean  charge  if  they 
have  been  thermally  dried  or  treated  by 
a  centrifugal  cleaner,  but  are  not 
considered  to  be  runaround  scrap. 

Scrap  dryer/delacquering  kiln/ 
decoating  kiln  means  a  unit  used 
primarily  to  remove  various  organic 
contaminants  such  as  oil,  paint,  lacquer, 
ink,  plastic,  and/or  rubber  from 
aluminum  scrap  (including  used 
beverage  containers)  prior  to  melting. 

Secondary  aluminum  processing  unit 
(SAPU).  An  existing  SAPU  means  all 
existing  group  1  furnaces  and  all 
existing  in-line  fluxers  within  a 
secondary  aluminum  production 
facility.  Each  existing  group  1  furnace  or 
existing  in-line  fluxer  is  considered  an 
emission  unit  within  a  secondary 
aluminum  processing  unit.  A  new  SAPU 
means  any  combination  of  individual 
group  1  furnaces  and  in-line  fluxers 
within  a  secondary  aluminum 
processing  facility  vfhich  either  were 
constructed  or  reconstructed  after 
February  11,  1999,  or  have  been 
permanently  redesignated  as  new 
emission  units  pursuant  to 
§63.1505(k){6).  Each  of  the  group  1 
furnaces  or  in-line  fluxers  within  a  new 
SAPU  is  considered  an  emission  unit 
within  that  secondary  aluminum 
processing  unit. 

Secondary  aluminum  production 
facility  means  any  establishment  using 
clean  charge,  aluminum  scrap,  or  dross 
from  aluminum  production,  as  the  raw 
material  and  performing  one  or  more  of 
the  following  processes:  scrap 
shredding,  scrap  drying/delacquering/ 
decoating,  thermal  chip  drying,  furnace 
operations  (i.e.,  melting,  holding, 
sweating,  refining,  fluxing,  or  alloying), 
recovery  of  aluminum  from  dross,  in- 
line fluxing,  or  dross  cooling.  A 
secondary  aluminum  production  facility 
may  be  independent  or  part  of  a  primary 
aluminum  production  facility.  For 
purposes  of  this  subpart,  aluminum  die 
casting  facilities,  aluminum  foundries, 
and  aluminum  extrusion  facilities  are 
not  considered  to  be  secondary 
aluminum  production  facilities  if  the 
only  materials  they  melt  are  clean 
charge,  customer  returns,  or  internal 
scrap,  and  if  they  do  not  operate  sweat 
furnaces,  thermal  chip  dryers,  or  scrap 
dryers/delacquering  kilns/decoating 
kilns.  The  determination  of  whether  a 
facility  is  a  secondary  aluminum 
production  facility  is  only  for  purposes 
of  this  subpart  and  any  regulatory 
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requirements  which  are  derived  from 
the  applicability  of  this  subpart,  and  is 
separate  from  any  determination  which 
may  be  made  under  other 
environmental  laws  and  regulations, 
including  whether  the  same  facility  is  a 
"secondary  metal  production  facility" 
as  that  term  is  used  in  42  U.S.C.  7479(1) 
and  40  CFR  52.21(b)(l)(i)(A) 
("prevention  of  significant  deterioration 
of  air  quality"). 

*  *        *        * 

Thermal  chip  dryer  means  a  device 
^t  uses  heat  to  evaporate  oil  or  oil/ 
water  mixtures  from  unpainted/ 
uncoated  aluminum  chips.  Pre-heating 
boxes  or  other  dryers  which  are  used 
solely  to  remove  water  from  aluminum 
scrap  are  not  considered  to  be  thermal 
chip  dryers  for  purposes  of  this  subpart. 

*  *        *        * 

4.  Section  63.1505  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraph  (f)(1); 

c.  Revising  paragraph  (i)(7); 

d.  Republisning  the  introductory  text 
<  if  paragraph  (k)(2)  and  revising 

equation  2;  and 

e.  Adding  new  paragraph  (k)(6). 
The  revisions  and  addition  read  as 

lUows: 

63.1505    Emission  standards  for  affected 
sources  and  emission  units. 

*  *         *         * 

(f)  Sweat  furnace.  *   *   * 

(1)  The  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
to  demonstrate  compliance  with  the 
emission  standard  of  paragraph  (f)(2)  of 
this  section,  provided  that,  on  and  after 
the  compliance  date  of  this  rule,  the 
owner  or  operator  operates  and 
maintains  an  afterburner  with  a  design 
residence  time  of  0.8  seconds  or  greater 
and  an  operating  temperature  of  1600  °F 
or  greater. 

4  *  •  *  * 

(i)  Group  1  furnace.  *  *  * 
(7)  The  owner  or  operator  of  a 
sidewell  group  1  furnace  that  conducts 
reactive  fluxing  (except  for  cover  flux) 
in  the  hearth,  or  that  conducts  reactive 
fluxing  in  the  sidewell  at  times  when 
the  level  6f  molten  metal  falls  below  the 
top  of  the  passage  between  the  sidewell 
and  the  hearth,  must  comply  with  the 
emission  limits  of  paragraphs  (i)(l) 
through  (4)  of  this  section  on  the  basis 
of  the  combined  emissions  from  the 
sidewell  and  the  hearth. 
'  *        *        *        * 

(k)  Secondary  aluminum  processing 
Anit.  *  *  * 

(2)  The  owner  or  operator  must  not 
discharge  or  allow  to  be  discharged  to 
the  atmosphere  any  3-day,  24-hour 
rolling  average  emissions  of  HCl  in 
excess  of: 
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(6)  With  the  prior  approval  of  the 
responsible  permitting  authority,  an 
owner  or  operator  may  redesignate  any 
existing  group  1  furnace  or  in-line  fluxer 
at  a  secondary  aluminum  production 
facility  as  a  new  emission  unit.  Any 
emission  unit  so  redesignated  may 
thereafter  be  included  in  a  new  SAPU 
at  that  facility.  Any  such  redesignation 
will  be  solely  for  the  purpose  of  this 
MACT  standard  and  will  be  irreversible. 
***** 

5.  Section  63.1506  is  amended  by: 

a.  Removing  existing  paragraph  (a)(2); 

b.  Redesignating  existing  paragraphs 
(a)(3)  through  (a)(5)  as  paragraphs  (a)(2) 
through  (a)(4);  and 

c.  Revising  paragraphs  (m)(6)(i)  and 
(ii). 

The  revisions  read  as  follows. 

§63.1506    Operating  requirements. 

***** 

(m)  Group  1  furnace  with  add-on  air 
pollution  control  devices:  *   *   * 

(6)  *  *  * 

(i)  The  level  of  molten  metal  remains 
above  the  top  of  the  passage  between  the 
sidewell  and  hearth  during  reactive  flux 
injection,  unless  emissions  from  both 
the  sidewell  and  the  hearth  are  included 
in  demonstrating  compliance  with  all 
applicable  emission  limits. 

(ii)  Reactive  flux  is  added  only  in  the 
sidewell,  unless  emissions  from  both 
the  sidewell  and  the  hearth  are  included 
in  demonstrating  compliance  with  all 
applicable  emission  limits. 
***** 

6.  Section  63.1510  is  amended  by: 

a.  Removing  the  last  sentence  in  the 
introductory  text  of  paragraph  (b),  "Each 
plan  must  contain  the  following 
information",  and  adding,  in  its  place, 
five  new  sentences; 

b.  Revising  the  introductory  text  of 
paragraph  (o)(l);  and 

c.  Revising  the  introductory  text  of 
paragraph  (w). 

The  revisions  read  as  follows: 

§63.1510    MonKoring  requirements. 

***** 

(b)  *  *   *  The  plan  must  be 
accompanied  by  a  written  certification 
by  the  owner  or  operator  that  the 
OM&M  plan  satisfies  all  requirements  of 
this  section  and  is  otherwise  consistent 
with  the  requirements  of  this  subpart. 
The  owner  or  operator  must  comply 
with  all  of  the  provisions  of  the  OM&M 


plan  as  submitted  to  the  permitting 
authority,  unless  and  until  the  plan  is 
revised  in  accordance  with  the 
following  procedures.  If  the  permitting 
authority  determines  at  any  time  after 
receipt  of  the  OM&M  plan  that  any 
revisions  of  the  plan  are  necessary  to 
satisfy  the  requirements  of  this  section 
or  this  subpart,  the  owner  or  operator 
must  promptly  make  all  necessary 
revisions  and  resubmit  the  revised  plan. 
If  the  owner  or  operator  determines  that 
any  other  revisions  of  the  OM&M  plan 
are  necessary,  such  revisions  will  not 
become  effective  until  the  owner  or 
operator  submits  a  description  of  the 
changes  and  a  revised  plan 
incorporating  them  to  the  permitting 
authority.  Each  plan  must  contain  the 
following  information: 
***** 

(o)*  *  * 

(1)  The  owner  or  operator  must 
develop,  in  consultation  with  the 
responsible  permitting  authority,  a 
written  site-specific  monitoring  plan. 
The  site-specific  monitoring  plan  must 
be  submitted  to  the  permitting  authority 
as  part  of  the  OM&M  plan.  The  site- 
specific  monitoring  plan  must  contain 
sufficient  procedures  to  ensure 
continuing  compliance  with  all 
applicable  emission  limits  and  must 
demonstrate,  based  on  documented  test 
results,  the  relationship  between 
emissions  of  PM,  HCl,  and  D/F  and  the 
proposed  monitoring  parameters  for 
each  pollutant.  Test  data  must  establish 
the  highest  level  of  PM,  HCl,  and  D/F 
that  will  be  emitted  from  the  furnace. 
This  may  be  determined  by  conducting 
performance  tests  and  monitoring 
operating  parameters  while  charging  the 
fiimace  with  feed/charge  materials 
containing  the  highest  anticipated  levels 
of  oils  and  coatings  and  fluxing  at  the 
highest  anticipated  ra'e.  If  the 
permitting  authority  determines  that 
any  revisions  of  the  site-specific 
monitoring  plan  are  necessary  to  meet 
the  requirements  of  this  section  or  this 
subpart,  the  owner  or  operator  must 
promptly  make  all  necessary  revisions 
and  resubmit  the  revised  plan  to  the 
permitting  authority. 
***** 

(w)  Alternative  monitoring  methods. 
if  an  owner  or  operator  wishes  to  use  an 
alternative  monitoring  method  to 
demonstrate  compliance  with  any 
emission  standard  in  this  subpart,  other 
than  those  alternative  monitoring 
methods  which  may  be  authorized 
pursuant  to  paragraph  (j)(5)  and  (v)  of 
this  section,  the  owner  or  operator  may 
submit  an  application  to  the 
Administrator.  Any  such  application 
will  be  processed  according  to  the 
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criteria  and  procedures  set  forth  in 
paragraphs  (w)(l)  through  (6)  of  this 
section. 

•        *        •        *        * 

7.  Section  63.1511  is  amended  by 
revising  paragraph  (f)  and  adding 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§63.1511    Perfonnance  test/compliance 
demonstration  general  requirements. 

***** 

(f)  Testing  of  representative  emission 
units.  With  the  prior  approval  of  the 
permitting  authority,  an  owner  or 
operator  may  utilize  emission  rates 
obtained  by  testing  a  particular  type  of 
group  1  furnace  which  is  not  controlled 
by  any  add-on  control  device,  or  by 
testing  an  in-line  flux  box  which  is  not 
controlled  by  any  add-on  control  device, 
to  determine  the  emission  rate  for  other 
imits  of  the  same  type  at  the  same 
fecility.  Such  emission  test  results  may 
only  be  considered  to  be  representative 
of  other  units  if  all  of  the  following 
criteria  are  satisfied: 

(1)  The  tested  emission  unit  must  use 
feed  materials  and  charge  rates  which 
are  comparable  to  the  emission  units 
that  it  represents; 

(2)  The  tested  emission  unit  must  use 
the  same  type  of  flux  materials  in  the 
same  proportions  as  the  emission  units 
it  represents; 

(3j  The  tested  emission  unit  must  be 
operated  utilizing  the  same  work 
practices  as  the  emission  units  that  it 
represents; 

(4)  The  tested  emission  unit  must  be 
of  the  same  design  as  the  emission  units 
that  it  represents;  and 

(5)  The  tested  emission  unit  must  be 
tested  under  the  highest  load  or  capacity 
reasonably  expected  to  occur  for  any  of 
the  emission  units  that  it  represents. 
***** 

(h)  Testing  of  commonly-ducted  units 
within  a  secondary  aluminum 
processing  unit.  When  group  1  furnaces 
and/ or  in-line  fluxers  are  included  in  a 
single  existing  SAPU  or  new  SAPU,  and 
the  emissions  from  more  than  one 
emission  imit  within  that  existing  SAPU 
or  new  SAPU  are  manifolded  to  a  single 
control  device,  compliance  for  all  imits 
within  the  SAPU  is  demonstrated  if  the 
total  measured  emissions  from  all 
controlled  and  uncontrolled  units  in  the 
SAPU  do  not  exceed  the  emission  limits 
calculated  for  that  SAPU  based  on  the 
applicable  equation  in  §63.1505(k). 

fi)  Testing  of  commonly-ducted  units 
not  within  a  secondary  aluminum 
processing  unit.  With  the  prior  approval 
of  the  permitting  authority,  an  owner  or 
operator  may  do  combined  performance 
testing  of  two  or  more  individual 
affected  sources  or  emission  units 
which  are  not  included  in  a  single 


existing  SAPU  or  new  SAPU,  but  whose 
emissions  are  manifolded  to  a  single 
control  device.  Any  such  performance 
testing  of  commonly-ducted  units  must 
satisfy  the  following  basic  requirements: 

(1)  All  testing  must  be  designed  to 
verify  that  each  affected  source  or 
emission  unit  individually  satisfies  all 
emission  requirements  applicable  to 
that  afi^ected  soiu-ce  or  emission  imit; 

(2)  All  emissions  of  pollutants  subject 
to  a  standard  must  be  tested  at  the  outlet 
from  each  individual  affected  source  or 
emission  unit  while  operating  under  the 
highest  load  or  capacity  reasonably 
expected  to  occur,  and  prior  to  the  point 
that  the  emissions  are  manifolded 
together  with  emissions  from  other 
affected  sources  or  emission  units; 

(3)  The  combined  emissions  from  all 
affected  sources  aiid  emission  units 
which  are  manifolded  to  a  single 
emission  control  device  must  be  tested 
at  the  outlet  of  the  emission  control 
device; 

(4)  All  tests  at  the  outlet  of  the 
emission  control  device  must  be 
conducted  with  all  affected  sources  and 
emission  units  whose  emissions  are 
manifolded  to  the  control  device 
operating  simultaneously  under  the 
highest  load  or  capacity  reasonably 
expected  to  occur;  and 

(5)  For  purposes  of  demonstrating 
compliance  of  a  commonly-ducted  unit 
with  any  emission  limit  for  a  particular 
type  of  pollutant,  the  emissions  of  that 
pollutant  by  the  individual  unit  shall  be 
presimied  to  be  controlled  by  the  same 
percentage  as  total  emissions  of  that 
pollutant  from  all  commonly-ducted 
units  are  controlled  at  the  outlet  of  the 
emission  control  device. 

8.  Section  63.1512  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§  63.1 51 2    Performance  test/compliance 
demonstration  requirements  and 
procedures. 

***** 

(h)  In-line  fluxer.  (1)  The  owner  or 
operator  of  an  in-line  fluxer  that  uses 
reactive  flux  materials  must  conduct  a 
performance  test  to  measure  emissions 
of  HCl  and  PM  or  otherwise 
demonstrate  compliance  in  accordance 
with  paragraph  (h)(2)  of  this  section.  If 
the  in-line  fluxer  is  equipped  with  an  . 
add-on  control  device,  the  emissions 
must  be  measured  at  the  outlet  of  the 
control  device. 

(2)  The  owner  or  operator  may  choose 
to  limit  the  rate  at  which  reactive 
chlorine  flux  is  added  to  an  in-line 
fluxer  and  assume,  for  the  piuposes  of 
demonstrating  compliance  with  the 
SAPU  emission  limit,  that  all  chlorine 
in  the  reactive  flux  added  to  the  in-line 


fluxer  is  emitted  as  HCl.  Under  these 
circumstances,  the  owner  or  operator  is 
not  required  to  conduct  an  emission  test 
for  HCl.  If  the  owner  or  operator  of  any 
in-line  flux  box  which  has  no 
ventilation  ductwork  manifolded  to  any 
outlet  or  emission  control  device 
chooses  to  demonstrate  compliance 
with  the  emission  limit  for  HCl  by 
limiting  use  of  reactive  chlorine  flux 
and  assuming  that  all  chlorine  in  the 
flux  is  emitted  as  HCl,  compliance  with 
the  HCl  limit  shall  also  constitute 
compliance  with  the  emission  limit  for 
PM,  and  no  separate  emission  test  for 
PM  is  required.  In  this  case,  the  owner 
or  operator  of  the  unvented  in-line  flux 
box  must  utilize  the  maximum 
permissible  PM  emission  rate  for  the  in- 
line flux  boxes  when  determining  the 
total  emissions  for  any  SAPU  which 
includes  the  flux  box. 
***** 

9.  Section  63.1515  is  amended  by 
revising  paragraphs  (b)(8)  and  (b)(9)  to 
read  as  follows: 

§63.1515    Notifications. 

***** 

(b)  *  *  * 

(8)  Manufacturer's  specification  or 
analysis  documenting  the  design 
residence  time  of  no  less  than  0.8 
seconds  and  design  operating 
temperature  of  no  less  than  1 ,600  °F  for 
each  afterburner  used  to  control 
emissions  from  a  sweat  furnace  that  is 
not  subject  to  a  performance  test. 

(9)  The  OM&M  plan  (including  site- 
specific  monitoring  plan  for  each  group 
1  furnace  with  no  add-on  air  pollution 
control  device). 
***** 

10.  Section  63.1517  is  amended  by 
revising  paragraphs  (b)(ll)  and 
(b)(16)(ii)  to  read  as  follows: 

§63.1517    Records. 

***** 

(b)  *  *  * 

(11)  For  each  in-line  fluxer  for  which 
the  owner  or  operator  has  certified  that 
no  reactive  flux  was  used: 

(i)  Operating  logs  which  establish  that 
no  source  of  reactive  flux  was  present  at 
the  in-line  fluxer; 

(ii)  Labels  required  pursuant  to 
§  63.1506(b)  which  establish  that  no 
reactive  flux  may  be  used  at  the  in-line 
fluxer;  or 

(iii)  Operating  logs  which  document 
each  flux  gas.  agent,  or  material  used 
during  each  operating  cycle. 
*        *        *        *     '  * 

(16)*   *   * 

(ii)  OM&M  plan;  and 

***** 

11.  Table  2  to  subpart  RRR  is 
amended  imder  the  entry  for  "Group  1 
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furnace  with  lime-injected  fabric  fiher        secondary  aluminum  processing  unit)"       "Fabric  filter  inlet  temperatiu«"  to  read 
(including  those  that  are  part  of  a  by  revising  in  column  2  the  entry  as  follows: 

Table  2  To  Subpart  RRR  of  Part  63.— Summary  of  Operating  Requirements  for  New  and  Existing  Affected 

Sources  and  Emission  Units 


Sroup  1  fumace  with  lime-injected  fabric  fitter 
(including  those  that  are  part  of  a  secondary 
aluminum  processing  unit). 


Affected  source/emission  unit 


Monitor  type/operation/process 


Operating  requirements 


Fabric  filter  inlet  temperature 


Maintain  average  fabric  filter  Inlet  unit  tem- 
perature for  each  3-hour  period  at  or  below 
average  temperature  during  the  perform- 
ance test  +14  °C  (+25  °F). 


12.  Table  3  to  subpart  RRR  is 
unended  by: 

a.  Under  the  entry  for  "Group  1 
Timace  with  lime-injected  fabric  filter", 
revising  in  column  2  the  entry  "Reactive 
flux  injection  rate  Weight  measurement 
device  accuracy  of  +1%'';  calibrate  every 
3  months;  record  weight  and  type  of 


reactive  flux  added  or  injected  for  each 
15-minute  block  period  while  reactive 
fluxing  occurs;  calculate  and  record 
total  reactive  flux  injection  rate  for  each 
operating  cycle  or  time  period  used  in 
performance  test;  or  Alternative  flux 
injection  rate  determination  procedure 
per§63.1510(j)(5).";and 


b.  Under  the  entry  for  "Group  1 
fumace  without  add-on  controls", 
adding  an  entry  in  the  third  colimm  for 
the  entry  in  the  second  column  "Feed 
material  (melting/holding  furnace)". 

The  revisions  read  as  follows: 


Table  3  to  Subpart  RRR  of  Part  63.— Summary  of  Monitoring  Requirements  for  New  and  Existing  Affected 

Sources  and  Emission  Units 


aroup  1  fumace  with  lime-injected  fabric  filter 


jlroup  1  fumace  without  add-on  controls 


Affected  source/emission  unit 


Monitor  type/operation/process 


Monitoring  requirements 


•       * 


Reactive  flux  injection  rate 


Weight  measurement  device  accuracy  of 
±1%*";  calibrate  every  3  months;  record 
weight  and  type  of  reactive  flux  added  or  in- 
jected for  each  1 5-minute  block  period  while 
reactive  fluxing  occurs;  calculate  and  record 
total  reactive  flux  injection  rate  for  each  op- 
erating cycle  or  time  period  used  in  perform- 
ance test;  or 

Alternative  flux  injection  rate  determination 
procedure  per  §63.1510(j)(5). 


Feed  material  (melting/holding  fumace). 


Record  type  of  permissible  feed/charge  mate- 
rial; certify  charge  materials  every  6  months. 


13.  Appendix  A  to  subpart  RRR  is  amended  by  revising  the  entry  for  §63.14  to  read  as  follows: 

Appendix  A  to  Subpart  RRR  of  Part  63.— General  Provisions  Applicabiuty  to  Subpart  RRR 


Citation 


Requirement 


Applies  to 
RRR 


Comment 


i63.14  Incorporation  by  ref- 
erence. 


Yes 


Chapters  3  and  5  of  ACGIH  Industrial  Ventilation  Manual  for  capture/collection  system; 
and  Interim  Procedures  "for  Estimating  Risk  Associated  with  Exposure  to  Mixtures  of 
Chlorinated  Dibenzofurans  (CODs  and  COFs)  and  1 989  Update  (incorporated  by  ref- 
erence in  §63.1502). 
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Appendix  A  to  Subpart  RRR— General  Provisions  Applicability  to  Subpart  RRR— Continued 

Citation 

Requirement 

Applies  to 
RRR 

Comment 

* 

• 

•                                • 

•                               •                               •      ■ 

(FR  Doc.  02-14627  Filed  6-13-02:  8:45  am] 
BIUJNQ  CODE  666»-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7225-7] 

RIN  2060-AE77 

National  Emisaion  Standarda  for 
Hazardoua  Air  Pollutants  for 
Sacondary  Aluminum  Production 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

summary:  On  March  23,  2000,  the  EPA 
issued  national  emission  standards  for 
hazardous  air  pollutants  for  secondary 
alimiinimi  production  under  section  112 
of  the  Clean  Air  Act  (CAA).  This 
proposal  would  amend  the  standards  to 
clarify  compliance  dates  and  defer 
certain  early  compliance  obligations. 
These  amendments  are  proposed  as  part 
of  settlement  agreements  with  industry 
trade  associations,  including  the 
Aluminum  Association  and  the 
American  Foundrymen's  Society. 

In  the  Rules  and  Regulations  section 
of  to  Federal  Register,  we  are  making 
these  amendments  in  a  direct  final 
NESHAP  without  prior  proposal 
because  we  view  the  revisions  as 
noncontroversial  and  anticipate  no 
adverse  comments.  We  have  explained 
our  reasons  for  these  revisions  in  the 
direct  final  rule.  If  we  receive  no 
significant  adverse  comments,  we  will 
take  no  further  action  on  this  proposed 
rule.  If  we  receive  significant  adverse 
comments,  we  will  withdraw  only  those 
provisions  on  which  we  received 
significant  adverse  comments.  We  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  indicating  which 
provisions  will  become  effective  and 
which  provisions  are  being  withdrawn. 
If  part  or  all  of  the  direct  final  rule  in 
the  Rules  and  Regulations  section  of 
today's  Federal  Register  is  withdrawn, 
all  comments  pertaining  to  those 
provisions  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule. 


DATES:  Comments.  We  must  receive 
written  comments  on  or  before  July  15, 
2002,  imless  a  hearing  is  requested  by 
June  24,  2002.  If  a  timely  hearing 
request  is  submitted,  we  must  receive 
written  comments  on  or  before  July  29, 
2002. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  June  24,  2002,  a  public 
hearing  will  be  held  on  June  28,  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  No.  A-2002-05,  U.S. 
EPA,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  deliver  comments  (in  duplicate, 
if  possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  No.  A-2002-05,  Room 
M-1500,  U.S.  EPA,  401  M  Street,  SW., 
Washington,  DC  20460.  We  request  a 
separate  copy  of  each  public  comment 
be  sent  to  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA  Office 
of  Administration  Auditoriimi,  Research 
Triangle  Park,  North  Carolina  beginning 
at  10  a.m. 

Docket.  Docket  No.  A-2002-05 
contains  supporting  information  used  in 
developing  the  amendments.  The  docket 
is  located  at  the  U.S.  EPA,  401  M  Street, 
SW.,  Washington,  DC  20460  in  room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Schaefer,  U.S.  EPA,  Minerals  and 
Inorganic  Chemicals  Group,  Emission 
Standards  Division  (Mail  Code  C504- 
05),  Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
0296,  electronic  mail  address, 
schaefer.jobn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to 
air-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 


will  also  be  accepted  on  disks  in 
WordPerfect®  file  format.  All  comments 
and  data  submitted  in  electronic  form 
must  note  the  docket  number:  A-2002- 
05.  No  confidential  business 
information  (CBI)  should  be  submitted 
by  e-mail.  Electronic  comments  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  label  it  as  CBI.  Send  submissions  ' 
containing  such  proprietary  information 
directly  to  the  following  address,  and 
not  to  the  public  docket,  to  ensure  that 
proprietary  information  is  not 
inadvertenUy  placed  in  the  docket:  Mr. 
Roberto  Morales,  OAQPS  Document 
Control  Officer  (C404-02),  U.S.  EPA, 
Research  Triangle  Park,  NC  27711,  Attn: 
Mr.  John  Schaefer.  The  EPA  will 
disclose  information  identified  as  CBI 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  the  information  may 
be  made  available  without  further  notice 
to  the  public. 

Public  Hearing.  Persons  interested  in 
attending  the  hearing  or  inquiring  as  to 
whether  a  hearing  is  to  be  held  should 
notify  Ms.  Tanya  Medley,  U.S.  EPA, 
Minerals  and  Inorganic  Chemicals 
Branch  (C504-05),  Emission  Standards 
Division,  Office  of  Air  Quality  Planning 
and  Standards,  Research  Triemgle  Park, 
NC  27711,  telephone  (919)  541-5422.  at 
least  2  days  in  advance  of  the  hearing. 
Persons  interested  in  attending  the 
public  hearing  should  also  call  Ms. 
Tanya  Medley  to  verify  the  time,  date, 
and  location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
amendments. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  the  administrative 
record  compiled  by  EPA  in  the 
development  of  these  amendments.  The 
docket  is  a  dynamic  file  because 
information  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 


Federal  Register /Vol.  67,  No.  115 /Friday,  June,  14,  2002  /  Proposed  Rules  41137 


so  they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
direct  final  rule  and  preamble  and  this 
accompanying  proposal,  the  contents  of 
the  docket  will  serve  as  the  record  in  the 
case  of  judicial  review.  (See  section 
307(d)(7)(A)  of  the  Clean  Air  Act.)  The 
regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Air 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposal  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 


(TTN).  Following  signatxu-e,  a  copy  of 
these  actions  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  rules  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  the  same  as 
the  existing  rule  in  40  CFR  part  63, 
subpart  RRR.  These  include  secondary 
aluminum  production  facilities  using 
clean  charge,  post-consxuner  scrap, 
aluminum  scrap,  ingots,  foundry 
returns,  dross,  or  molten  metal  as  the 
raw  material,  and  performing  one  or 


more  of  the  following  processes: 
aluminimi  scrap  shredding,  scrap 
drying/delacquering/decoating,  thermal 
chip  drying,  furnace  operations  (i.e., 
melting,  holding,  refining,  fluxing,  or 
alloying),  in-line  fluxing,  or  dross 
cooling.  Affected  sources  at  facilities 
that  are  major  sources  of  HAP  are 
regulated  under  the  final  rule. 
Secondary  aluminum  production 
facilities  that  are  collocated  with 
primary  aliuninum  production  also  are 
regulated  under  today's  final  rule.  In 
addition,  emissions  of  dioxins  and 
furans  from  affected  sources  at  facilities 
that  are  area  sources  of  HAPs  are  also 
regulated.  Regulated  categories  and 
entities  include: 


Category 


ndustry 


State/local/trit)al  governments 
Federal  government  


NAICS  code 


331314 


331312 
331315 
331316 
331319 
331521 
331524 


SIC  code 


3341 


3334 
3353 
3354 
3355 
3363 
3385 


Examples  of  regulated  entitles 


Secondary  smelting  and  alloying  of  aluminum  facilities. 
Secondary  aluminum  production  facility  affected  sources  tfiat  are 

collocated  at: 
Primary  aluminum  production  facilities. 
Aluminum  sheet,  plate,  and  foil  manufacturing  facilities. 
Aluminum  extruded  product  manufacturing  facilities. 
Other  aluminum  rolling  and  drawing  facilities. 
Aluminum  die  casting  facilities. 
Aluminum  foundry  facilities. 
Not  affected. 
Not  affected. 


This  table  is  not  intended  to  be 
I  iidiaustive,  but  rather  provides  a  guide 
or  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  Agency  is 
novv  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §  63.1500  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
jMirticular  entity,  consult  the  contact 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

I A  direct  final  rule  identical  to  this 
toposal  is  published  in  the  Rules  and 
Regulations  section  of  today's  Federal 
Register.  If  we  receive  any  significant 
adverse  comment  pertaining  to  one  or 
more  distinct  amendments  in  this 
proposal,  we  will  publish  a  timely 
notice  in  the  Federal  Register  informing 
the  public  which  amendments  will 
become  effective  and  which 
amendments  are  being  withdrawn  due 
to  adverse  comment.  We  will  address  all 
public  comments  concerning  any 
withdrawn  amendments  in  a  subsequent 
final  rule.  If  no  relevant  adverse 
comments  are  received,  no  further 
action  will  be  taken  on  this  proposal 


l! 


and  the  direct  final  rule  will  become 
effective  as  provided  in  that  notice. 

The  regulatory  text  for  this  proposal  is 
identical  to  that  for  the  direct  final  rule 
published  in  the  Rules  and  Regulations 
section  of  today's  Federal  Register.  For 
further  supplementary  information,  see 
the  direct  final  rule. 

Administrative  Requirements.  The 
Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  imless  the  Agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nmnber  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  amendments 
on  small  entities,  a  small  entity  is 
defined  as:  (1)  A  small  business  whose 
parent  company  has  fewer  than  750 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organization 


that  is  any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field. 

We  believe  there  will  be  little  or  no 
impact  on  small  entities  because  the 
purpose  of  today's  proposed 
amendments  is  to  clarify  the  rule,  and 
the  changes  will  not  impose  new 
requirements  or  compliance  costs  on 
industry.  The  Administrator  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  see  the  direct  final  rule 
located  in  the  Rules  and  Regulations 
section  of  today's  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances,  Recordkeeping  and 
reporting  requirements. 

Dated:  May  31.  2002. 
Christine  Todd  Whitman, 

Administrator. 

[FR  Doc.  02-14626  Filed  6-13-02;  8:45  am] 

BILLING  CODE  65eO-SO-P 


41138 


Federal  Register / Vol.  67,  No.  115 /Friday,  June,  14,  2002 / Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7225-4] 

RIN  2060-AJ09  and  2060-AJ1 1 

National  Emission  Standards  for 
Hazardous  Air  Poilutants  for 
Secondary  Aluminum  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  This  dociiment  withdraws  a 
previously  published  proposed  rule  to 
stay  the  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
secondary  aluminiun  production,  as 
applied  to  alimiinum  die  casters  and 
aluminum  foundries.  This  document 
also  annoimces  that  we  do  not  intend  to 
take  any  further  action  with  respect  to 
an  advance  notice  of  proposed 
rulemaking  in  which  we  announced  our 
intention  to  remove  aluminum  die 
casters  and  aliuninum  foimdries  from 
the  secondary  aluminum  NfESHAP  and 
to  promulgate  a  separate  NESHAP  for 
these  facilities.  We  published  these 
actions  pursuant  to  a  settlement 
agreement  with  the  petitioners  in 
American  Foundrymen's  Society  et  al.  v. 
EPA,  Civ.  No.  00-1208  (D.C.  Cir.),  a  case 
seeking  judicial  review  of  the  secondary 
aluminum  NESHAP.  That  settlement 
agreement  has  now  been  entirely 
supplanted  by  a  new  agreement  to 
propose  certain  amendments  to  the 
existing  standards. 
DATES:  The  proposed  nile  to  stay  the 
applicability  of  40  CFR  part  63,  subpart 
RRR,  is  withdrawn  as  of  June  14,  2002. 
ADDRESSEES:  Docket.  Docket  No.  A- 
2000-31,  containing  information 
pertaining  to  the  advance  notice  of 
proposed  rulemaking,  and  Docket  No. 
A-2000-35.  containing  information 
pertaining  to  the  proposed  rule  to  stay 
the  applicability  of  subpart  RRR,  are 
available  for  public  inspection  between 
8:00  a.m.  to  5:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  at  the 
following  address:  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  401  M  Street,  SW.. 
Washington,  DC  20460,  telephone  (202) 
260-7548.  The  dockets  are  located  at  the 
above  address  in  room  M-1500, 
Waterside  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Schaefer,  U.S.  EPA,  Minerals  and 


Inorganic  Chemicals  Group,  Emission 
Standards  Division  (Mail  Code  C504- 
05),  Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
0296,  electronic  mail  address, 
schaefer.john@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  March 
23,  2000  (65  FR  15690),  we  promulgated 
the  NESHAP  for  secondary  aluminum 
production  (40  CFR  part  63,  subpart 
RRR)  under  the  authority  of  section 
112(d)  of  the  Clean  Air  Act  (CAA). 

After  promulgation  of  the  NESHAP 
for  secondary  aluminum  production,  a 
petition  for  judicial  review  of  the 
standards  was  filed  in  the  D.C.  Circuit 
Court  of  Appeals  by  the  American 
Foundrymen's  Society,  the  North 
American  Die  Casting  Association,  and 
the  Non-Ferrous  Foimders'  Society 
[American  Foundrymen's  Society  et  al. 
V.  U.S.  EPA,  Civ.  No  00-1208  (D.C. 
Cir.)). 

The  Foundrymen's  case  presented 
issues  concerning  the  applicability  of 
subpart  RRR  to  aluminiun  die  casters 
and  aluminum  foundries  which  were 
considered  during  the  initial  rulemaking 
development.  Because  aluminum  die 
casters  and  foundries  sometimes 
conduct  the  same  type  of  operations  as 
other  secondary  aluminum  producers, 
we  originally  intended  to  apply  the 
standards  to  these  facilities,  but  only  in 
those  instances  where  they  conduct 
such  operations.  However, 
representatives  of  the  affected  facilities 
argued  that  they  should  not  be 
considered  to  be  secondary  aluminiun 
producers  and  should  be  wholly  exempt 
from  the  rule.  During  the  rulemaking 
development,  we  decided  to  permit  die 
casters  and  foundries  to  melt 
contaminated  internal  scrap  w,ithout 
being  considered  to  be  secondary 
aluminum  producers,  but  their 
representatives  insisted  that  too  many 
facilities  would  still  be  subject  to  the 
NESHAP.  After  promulgation,  we 
announced  that  we  would  withdraw  the 
standards  as  applied  to  die  casters  and 
foundries  and  develop  separate  MACT 
(maximum  achievable  control 
technology)  standards  for  these 
facilities. 

After  the  Foundrymen  's  case  was 
filed,  we  negotiated  an  initial  settlement 
agreement  which  established  a  process 
to  effectuate  our  commitment  to  develop 
new  MACT  standards.  In  that  first 
settlement,  EPA  agreed  that  it  would 
stay  the  current  standards  for  these 
facilities,  collect  comprehensive  data  to 
support  alternate  standards,  and 
promulgate  alternate  standards.  We  then 


published  a  proposed  rule  to  stay  the 
applicability  of  the  standards  for 
aluminum  die  casters  and  aluminum 
foundries  (65  FR  55491,  September  14, 
2000)  and  an  advance  notice  of 
proposed  rulemaking  (ANPR) 
announcing  our  intent  to  develop  new 
standards  for  these  facilities  (65  FR 
55489,  September  14,  2000). 

During  the  subsequent  process  of 
preparing  for  information  collection,  the 
petitioners  concluded  that  the  present 
rule  was  not  as  sweeping  in 
applicability  as  they  had  feared,  and  the 
parties  then  agreed  to  explore  an 
alternate  approach  to  settlement  based 
on  clarifications  of  the  current 
standards.  We  subsequently  reached 
agreement  with  the  Found/ymeji's 
petitioners  on  a  new  settlement  which 
entirely  supplants  the  prior  settlement. 
The  current  settlement  requires  us  to 
propose  certain  amendments  clarifying 
and  modifying  the  existing  secondary 
aluminum  standards,  rather  than 
developing  and  promulgating  new 
standards  for  aluminum  die  casters  and 
aluminum  foundries. 

As  required  by  section  113(g)  of  the 
CAA,  we  provided  notice  and  an 
opportunity  for  comment  concerning 
the  Foundrymen's  settlement  (67  FR 
9972,  March  5,  2002).  We  received  three 
adverse  comments  on  the  settlement. 
After  reviewing  these  comments,  we 
decided  to  proceed  with  settlement.  A 
copy  of  these  comments  and  of  our 
responses  to  them  is  available  in  Docket 
No.  A-2002-06  for  proposed  rule 
amendments  to  the  existing  standards, 
and  in  Docket  No.  A-2002-05  for  a 
direct  final  rule  and  paredlel  proposal  to 
effectuate  the  new  settlement,  all  of 
which  are  being  publishing  elsewhere  in 
today's  Federal  Register. 

Pursuant  to  the  new  settlement 
agreement,  we  are  today  withdrawing 
the  proposed  rule  to  stay  the 
applicability  of  40  CFR  part  63,  "subpart 
RRR,  for  aluminum  die  casting  facilities 
and  aluminum  foundries  which  we 
published  on  September  14,  2000.  In 
addition,  we  are  announcing  that  we 
will  take  no  further  action  with  respect 
to  the  ANPR  announcing  our  intention 
to  develop  separate  NESHAP  for 
aluminum  die  casters  and  foundries, 
which  we  also  published  on  September 
14,  2000. 

Dated:  May  31,2002. 
Christine  Todd  Whitman, 

Administrator. 

[FR  Doc.  02^14628  Filed  6-13-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  105 

[OAG  104;  AG  Order  No.  2590-2002] 

RIN1105-AA80 

Screening  of  Aliens  and  Other 
Designated  Individuals  Seeking  Flight 
Training 

AGENCY:  Department  of  Justice. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  Under  section  113  of  the 
Aviation  and  Transportation  Seciuity 
Act,  certain  aviation  training  providers 
subject  to  regulation  by  the  Federal 
Aviation  Administration  ("FAA")  are 
prohibited  from  providing  training  to 
aliens  and  other  designated  individuals 
in  the  operation  of  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
12,500  pounds  or  more,  unless  the 
aviation  training  provider  notifies  the 
Attorney  General  of  the  identity  of  the 
alien  seeking  training  and  the  Attorney 
General  does  not  direct  the  aviation 
training  provider  within  45  days  that 
the  alien  presents  a  risk  to  aviation  or 
national  security.  This  interim  final  rule 
implements  a  process  by  which  aviation 
training  providers  would  provide  the 
required  notification  for  specific 
categories  of  aliens,  the  Attorney 
General  would  respond,  and  the 
aviation  training  providers  would  begin 
or  resiune  instruction  for  candidates 
who  the  Attorney  General  has 
determined  do  not  present  a  risk  to 
aviation  and  national  security  as  a  result 
of  the  risk  assessment  conducted 
piusuant  to  section  113  of  the  Aviation 
and  Transportation  Seciuity  Act. 
DATES:  Effective  date:  This  interim  rule 
is  effective  Jime  14,  2002. 

Comment  date:  Written  comments  on 
the  interim  final  rule  must  be  submitted 
on  or  before  July  15,  2002.  Written 
conunents  only  on  the  proposed 
information  collection  must  be 
submitted  on  or  before  August  13,  2002. 
ADDRESSES:  Please  submit  written 
comments  to  Aviation  Training 
Seciu-ity,  U.S.  Department  of  Justice, 
950  Pennsylvania  Avenue,  NW, 
Washington,  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  McCraw,  Director,  Foreign 
Terrorist  Tracking  Task  Force,  U.S. 
Department  of  Justice,  Telephone  (703) 
414-9535. 

SUPPLEMENTARY  INFORMATION:  On 
November  19,  2001,  Congress  enacted 
the  Aviation  and  Transportation 
Security  Act  ("ATSA"),  Pub.  L.  No. 
107-71.  Upon  enactment,  section  113  of 


ATSA,  49  U.S.C.  44939.  imposed 
notification  and  reporting  requirements 
on  certain  persons  who  provide  aviation 
training  to  aliens  and  other  specified 
individuals.  By  its  terms,  section  113  of 
ATSA  applies  to  anyone  "subject  to 
regulation  imder  this  part."  The 
reference  to  "this  part"  refers  to  Title 
49,  Subtitle  VII,  Part  A,  of  the  U.S.  Code, 
entitled  "Air  Commerce  and  Safety." 
Any  entity  regulated  by  any  portion  of 
Part  A,  comprising  section  40101 
through  section  46507  of  Title  49,  must 
comply  with  the  requirements  of  section 
113  of  ATSA.  Persons  subject  to 
regiilation  under  these  provisions 
include  individual  training  providers, 
training  centers,  certificated  carriers, 
and  fli^t  schools  (hereinafter 
collectively  referred  to  as  "Providers"). 
Thus,  virtually  all  private  flight 
instructors  located  in  the  United  States 
are  covered  by  section  113  of  ATSA  and 
therefore  are  subject  to  this  rule.  In 
addition,  section  1 1 3  of  ATSA  does  not 
exclude  private  providers  of  flight 
instruction  located  in  countries  outside 
the  United  States  if  these  providers  are 
authorized  by  the  FAA  to  award  United 
States  licenses,  certificates,  or  ratings. 
Providers  outside  the  United  States  are 
not  covered  with  regard  to  a  particular 
instance  of  training,  however,  if  that 
training  will  not  lead  to  an  FAA  license, 
certificate  or  rating,  regardless  of 
whether  the  provider  also  has  authority 
to  issue  such  licenses,  certificates  or 
ratings.  When  the  Department  of 
Defense  or  the  U.S.  Coast  Guard,  or  an 
entity  providing  training  pursuant  to  a 
contract  with  the  Department  of  Defense 
or  the  U.S.  Coast  Guard,  provides 
training  for  a  military  purpose,  such 
training  is  not  subject  to  FAA  regulation 
and  therefore  these  entities,  when 
providing  such  training,  are  not 
"person[sJ  subject  to  regulation  under 
this  part"  within  the  meaning  of  section 
113.  See.  e.g.,  49  U.S.C.  44701(a) 
(Administrator's  jurisdiction  extends  to 
promoting  "safe  flight  of  civil  aircraft  in 
air  commerce");  14  CFR  part  61 
(provisions  concerning  certification  of 
pilots,  flight  instructors,  and  ground 
instructors  do  not  apply  where  training 
is  not  for  piupose  of  FAA  certification). 

Failure  to  comply  with  this  rule  may 
result  in  penalties  being  imposed  in 
conformance  with  section  140(d)  of 
ATSA.  Pursuant  to  49  U.S.C.  46301, 
persons  violating  this  section  are  subject 
to  civil  penalties. 

Pursuant  to  section  113  of  ATSA,  if  an 
alien  (defined  in  8  U.S.C.  1101(a)(3)  as 
"any  person  not  a  citizen  or  national  of 
the  United  States")  or  other  person 
specified  by  the  Under  Secretary  of 
Transportation  for  Security  (collectively 
"candidates")  seeks  instruction  from  a 


Provider  in  the  operation  of  an  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12.500  pounds  or  more,  the 
Provider  must  notify  the  Attorney 
General  and  must  submit  identifying 
information  for  the  candidate  in  such 
form  as  the  Attorney  General  may 
require  in  order  to  initiate  a  security  risk 
assessment  by  the  Department  of  Justice 
(the  "Department"). 

Once  tne  Attorney  General  has  been 
notified  and  all  the  required  identifying 
information  has  been  submitted,  the 
Attorney  General  then  has  45  days  to 
inform  Uie  Provider  that  the  candidate 
should  not  be  given  the  requested 
training  because  he^  or  she  presents  a 
risk  to  aviation  or  national  security.  If 
the  Attorney  General  does  not  indicate 
that  the  candidate  presents  a  risk  to 
aviation  or  national  security  by  the  end 
of  this  45-day  review  period,  then  the 
Provider  may  proceed  with  training. 
The  Attorney  General,  however,  may 
interrupt  the  training  if  he  later 
determines  that  the  candidate  presents  a 
risk  to  aviation  or  national  security.  The 
Attorney  General  has  delegated  his 
authority  under  section  113  of  ATSA  to 
conduct  seciuity  risk  assessments  of 
individuals  seeking  flight  training  and 
to  determine  whether  such  individuals 
present  a  risk  to  aviation  or  national 
security  to  the  Director  of  the  Foreign 
Terrorist  Tracking  Task  Force 
("FTTTF"). 

The  Department  recognized  that 
section  113  of  ATSA  became 
immediately  effective,  and  that 
Providers  had  been  forced  to  suspend 
the  training  of  aliens  covered  by  ATSA 
pending  the  implementation  of  the 
process  for  noti£cation  to  the  Attorney 
General  and  the  determination  by  the 
Attorney  General  whether  the 
individual  seeking  training  presents  a 
risk  to  aviation  or  national  security.  The 
Department  issued  a  notice  on  January 
16,  2002  ("First  Advance  Consent 
Notice")  that  stated  that  the  Department 
was  granting  a  provisional  advance 
consent  for  the  training  of  three 
categories  of  aliens,  based  on  an  initial 
determination  they  did  not  appear  to 
present  a  risk  to  aviation  or  national 
security.  67  FR  2238.  the  First  Advance 
Consent  Notice  was  subsequently 
superseded,  and  the  categories  of 
advance  consent  modified  in  a  notice 
published  on  February  8,  2002  ("Second 
Advance  Consent  Notice"  or  "Second 
Notice").  67  FR  6051  (Feb.  8,  2002).  The 
Second  Notice  is  rescinded  as  of  June 
14,  2002. 

This  interim  final  rule  with  request 
for  comments  ("interim  rule")  rescinds 
the  Second  Advance  Consent  Notice 
and  imposes  notification  requirements 
for  aliens  within  one  of  the  three 
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:ategories  eligible  for  expedited 
irocessing  pursuant  to  this  interim  rule. 
Providers  who  currently  are  training  any 
aliens  in  one  of  the  four  categories 
described  in  the  Second  Notice  must 
suspend  training  until  the  Attorney 
General  authorizes  it  to  continue.  This 
interim  rule  implements  an  expedited 
processing  procedure  for  aliens  in  two 
of  the  four  categories  listed  in  the 
Second  Notice  and  adds  one  additional 
category.  Aliens  in  those  three 
categories  cannot  be  trained  until  the 
Provider  notifies  the  Department  in 
accordance  with  this  rule  and  either  the 
Attorney  General  authorizes  training  to 
proceed  or  45  days  from  the  date  of 
notification  elapses. 
I    Although  this  regulation  is  being 
'  issued  as  an  interim  rule,  the 
Department  is  committed  to  issuing  a 
final  rule  that  addresses  comments  from 
the  public  and  the  aviation  industry. 
The  Department  plans  to  issue  a  final 
rule  addressing  these  comments  as  soon 
as  possible  after  the  comment  period 
closes. 

Expedited  Processing  for  Aviation 
'raining  of  Certain  Aliens 

The  Department  believes  that  the 
irimary  intent  of  Congress  was  to 
rotect  aviation  and  national  security  by 
preventing  aliens  who  present  a  risk  to 
aviation  or  national  security  fi-om  being 
taught  how  to  pilot  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
12,500  pounds  or  more.  The  Department 
has  determined  that  providing  aviation 
training  for  certain  categories  of  aliens 
presents  little  risk  to  aviation  or 
national  security  because  these  aliens 
already  have  been  trained  as  pilots.  In 
this  interim  rule,  the  Department 
establishes  an  expedited  processing 
procedure  for  those  categories  of  aliens. 
These  three  categories  of  aliens  are: 

(1)  Foreign  nationals  who  are  current 
and  qualified  as  pilot  in  command, 
second  in  command,  or  flight  engineer 
with  respective  certificates  with  ratings 
recognized  by  the  United  States  for 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or 
more,  or  who  are  currently  employed  by 
U.S.  air  carriers  as  pilots  on  aircraft  with 
a  maximum  certificated  takeoff  weight 
of  12,500  pounds  or  more; 

t(2)  Commercial,  governmental, 
orporate,  or  military  pilots  of  aircraft 
dth  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more  who 
must  receive  familiarization  training  on 
a  particular  aircraft  in  order  to  transport 
it  to  the  purchaser  or  recipient, 
provided  that  the  training  provided  is 
limited  to  familiarization 
familiarization  training  is  limited  to 
iiat  required  to  become  proficient  in 


configurations  and  variations  of  an 
aircraft  and  does  not  include  initial 
qualification  or  type  rating  for  an 
aircraft);  or 

(3)  Military  or  law  enforcement 
personnel  who  must  receive  training  on 
a  particular  aircraft  given  by  the  United 
States  to  a  foreign  govenunent  pursuant 
to  a  draw-down  authorized  by  the 
President  under  section  506(a)(2)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C.  2318(a)(2)), 
provided  that  the  training  provided  be 
limited  to  familiarization. 

These  three  categories  differ  slightly 
from  the  categories  described  in  the 
Second  Notice.  At  the  suggestion  of  the 
FAA.  this  interim  rule  expands  category 
(1)  in  the  Second  Notice  to' include 
foreign  nationals  currently  employed  by 
U.S.  air  carriers  as  pilots  on  aircraft  with 
a  maximum  certificated  takeoff  weight 
of  12,500  pounds  or  more.  Such 
individuals  may  have  temporarily  lost 
their  current  status  or  qualification 
either  through  personal  or  medical 
reasons.  Nevertheless,  as  they  are 
already  fully  trained  pilots,  requiring 
them  to  undergo  a  full  investigation 
before  regaining  current  status  would 
create  a  hardship  to  the  industry 
without  bringing  any  significant  benefit 
to  national  security. 

Category  (2)  of  tne  Second  Notice 
covered  training  being  conducted 
directly  by  the  United  States 
Department  of  Defense  or  the  U.S.  Coast 
Guard.  When  the  Department  of  Defense 
or  the  U.S.  Coast  Guard,  or  an  entity 
providing  training  pursuant  to  a 
contract  with  the  Department  of  Defense 
or  the  U.S.  Coast  Guard,  provides 
training  for  a  military  purpose,  such 
training  is  not  subject  to  FAA  regulation 
and  therefore  these  entities,  when 
providing  such  training,  are  not 
"person[s]  subject  to  regulation  under 
this  part"  within  the  meaning  of  section 
113.  See,  e.g.,  49  U.S.C.  44701(a) 
(Administrator's  jurisdiction  extends  to 
promoting  "safe  flight  of  civil  aircraft  in 
air  commerce");  14  CFR  part  61 
(provisions  concerning  certification  of 
pilots,  flight  instructors,  and  ground 
instructors  do  not  apply  where  training 
is  not  for  purpose  of  FAA  certification). 
Accordingly,  in  the  instant  rule,  the 
former  Category  (2)  is  not  included. 

One  category  in  the  Second  Notice 
covering  certain  students  scheduled  for 
training  pursuant  to  an  export 
authorization  issued  by  the  Department 
of  State  will  not  be  included  in  the 
interim  rule. 

Finally,  Category  (3)  will  allow 
expedited  processing  for  law 
enforcement  or  military  pilots  of  foreign 
countries  who  would  receive 
familiarization  training  on  aircraft  given 


to  those  countries  by  the  United  States 
pursuant  to  draw-downs  authorized  by 
the  President  in  support  of  the  United 
States"  anti-narcotics  efforts.  Such  pilots 
are  subject  to  careful  evaluation  by  the 
State  Department  and,  as  they  are  fully 
qualified  pilots  seeking  only 
familiarization  training  rather  than  basic 
flight  instruction,  no  significant  security 
benefits  would  be  realized  by  requiring 
them  to  undergo  a  full  investigation. 

Providers  wishing  to  furnish  aviation 
training  to  candidates  in  any  of  these 
categories  will  need  to  provide  the 
Department  with  certain  minimal 
identification,  including  the  candidate's 
name,  date  of  birth,  passport  issuing 
authority,  country  of  citizenship,  dates 
of  training,  unique  student 
identification  number,  and  the 
expedited  processing  category  under 
which  the  candidate  qualifies.  The 
unique  student  identification  number 
mugt  be  created  by  the  Provider  as  a 
means  of  identifying  records  concerning 
the  candidate.  The  unique  student 
identification  number  must  correspond 
to  records  kept  by  the  Provider 
containing  basic  data  concerning  the 
candidate,  including  date  of  birth,  place 
of  birth,  passport  issuing  authority  and 
passport  number,  and  copies  of  any 
other  documentation  that  the  FAA  may 
require.  As  soon  as  the  Provider 
furnishes  the  information  to  the 
Department  in  accordance  with  section 
105.12  of  this  interim  rule,  and  receives 
a  response  from  the  Department 
indicating  that  the  individual  does  not 
present  a  risk  to  aviation  or  national 
security  as  a  result  of  the  risk 
assessment  conducted  pursuant  to 
section  113  of  ATSA,  the  Provider 
immediately  may  begin  training.  Receipt 
of  this  response  by  the  Department  to 
the  notification  will  be  deemed 
approval  by  the  Department  to 
commence  training. 

The  Provider's  notification  must  be 
sent  electronically  to  the  Department  in 
accordance  with  this  regulation. 
Certificated  training  Providers  must 
receive  initial  access  to  the  system 
through  the  FAA.  Providers  will  be 
required  to  make  appointments  to 
register  through  their  local  Flight 
Standards  District  Offices,  Upon 
registration.  Providers  will  be  e-mailed 
a  password  for  accessing  the  system  and 
verifying  applicant  submissions.  Any 
electronic  notifications  submitted  to  the 
Department  must  be  submitted  from  a 
registered  e-mail  address  in  a  format 
provided  by  the  Department  or  the  FAA. 
Any  submissions  sent  ft-om  an 
unregistered  e-mail  address  or  using  an 
incorrect  format  will  not  constitute 
notification  of  the  Department  for 
purposes  of  this  rule. 
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The  Department  intends  for  its  review 
to  be  accomplished  expeditiously  and 
requests  comments  on  what  tiunaroimd 
time  is  needed  to  minimize  any  bindens 
that  may  be  experienced  by  the  aviation 
industry.  Providers  should  keep  in  mind 
that  the  required  notifications  may  be 
provided  in  advance  of  the  anticipated 
training. 

Limiting  submissions  to  electronic 
submissions  placed  by  Providers  will 
help  to  eliminate  data-input  errors, 
speed  the  processing  of  submissions, 
and  aid  the  Department's  ability  to  audit 
the  process.  In  addition,  the  Department 
will  be  able  to  implement  controls  to 
help  ensure  the  integrity  of  the 
submissions.  A  paper-based  system 
likely  would  result  in  more  errors  and 
increased  processing  times,  thus  further 
burdening  the  flight  instruction 
industry. 

In  order  to  ensine  that  the  electronic 
submissions  are  made  by  certificated 
training  providers.  Providers  must 
receive  initial  access  to  the  system 
through  the  FAA.  Providers  will  be 
required  to  make  appointments  to 
register  through  their  local  Flight 
Standards  District  Offices.  Upon 
registration.  Providers  will  be  e-mailed 
a  password  for  accessing  the  system. 
The  Department  believes  that  most,  if 
not  all.  Providers  furnishing  instruction 
on  aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  poimds  or  more 
already  possess  Internet  access.  Those 
Providers  not  possessing  an  e-mail 
address  will  need  to  obtain  one  if  they 
wish  to  utilize  this  process.  The 
Department  also  notes  that  free  Internet 
access  is  available  at  many  public 
facilities,  such  as  public  libraries,  and 
that  free  e-mail  services  are  available 
from  some  Internet  Service  Providers. 
The  Department  seeks  conunents  from 
Providers  and  candidates  on  the  impact 
of  the  requirement  to  provide 
notifications  to  the  Department 
electronically. 

Citizens  and  Nationals  of  the  United 
States 

Citizens  and  nationals  of  the  United 
States  are  not  subject  to  section  113  of 
ATSA  unless  they  are  covered  by  a 
category  designated  by  the  Under 
Secretary  of  Transportation  for  Security. 
Accordingly,  Providers  may  proceed 
with  training  for  such  individuals  once 
they  establish  that  they  are  citizens  or 
nationals  of  the  United  States. 

The  Attorney  General  is  requiring  that 
all  prospective  trainees  who  claim  to  be 
citizens  or  nationals  of  the  United  States 
must  present  documents  to  the  Provider 
(such  as  a  passport  or  birth  certificate) 
establishing  that  the  trainee  is  a  citizen 
or  national  of  the  United  States.  Proof  of 


United  States  citizenship  or  nationality 
is  mandatory  for  United  States  citizens 
or  nationals  seeking  training  in  the 
operation  of  an  aircraft  with  a  maximum 
certificated  takeoff  weight  of  12,500 
pounds  or  more,  because,  with  the 
exception  of  individuals  designated  by 
the  Under  Secretary  of  Transportation 
for  Secinity,  the  Department  will  not 
conduct  checks  on  citizens  or  nationals 
of  the  United  States.  This  requirement  is 
necessary  to  prevent  aliens  from  falsely 
claiming  to  be  United  States  citizens  in 
order  to  evade  the  Department's  security 
risk  assessment.  The  Department  also 
notes  that  aliens  who  falsely  claim  to  be 
United  States  citizens  in  order  to  obtain 
flight  training  subject  to  section  113  of 
ATSA  may  be  convicted  of  a  felony 
under  18  U.S.C.  911  and  will  be 
permanently  inadmissible  to  the  United 
States  imder  section  212(a)(6)(C)(ii)  of 
the  Immigration  and  Nationality  Act,  8 
U.S.C.  1182(a)(6){C)(ii). 

Risk  Assessments  for  Aliens  Not 
Granted  Expedited  Processing  and 
Other  Persons  Specified  by  the  Under 
Secretary  of  Transportation  for 
Security 

The  Department  is  issuing  a  separate 
proposed  rule  to  address  training  for 
aliens  who  do  not  fall  within  a  category 
of  expedited  processing  in  this  interim 
rule.  The  proposed  rule  also  addresses 
the  notification  process  for  individuals 
who  may  be  specified  by  the  Under 
Secretary  of  Transportation  for  Security. 
In  accordance  with  ATSA,  the  Under 
Secretary  of  Transportation  for  Security 
may  specify  other  individuals  for  whom 
the  Department  should  conduct  security 
risk  assessments.  At  this  time,  however, 
no  other  individuals  have  been 
specified. 

Attorney  General  Review 

After  the  Provider  submits  all  the 
information  that  is  required  under  this 
rule,  the  Attorney  General  will  have  45 
days  to  conduct  a  seciuity  risk 
assessment.  The  Department  recognizes 
the  economic  burden  imposed  on 
Providers  by  the  45-day  waiting  period 
for  those  candidates  who  are  subject  to 
this  notification  requirement.  The 
Department  believes  that  it  is 
unnecessary  to  make  a  candidate  wait 
for  the  full  4  5 -day  period  in  order  to 
begin  training  if  the  Department  has 
completed  its  risk  assessment. 
Accordingly,  in  most  cases,  the 
Department  expects  that  the  Provider 
will  be  authorized  to  commence  training 
(or  instructed  to  deny  it)  sooner  than  the 
45  days  allowed  by  the  statute. 

Providers  training  candidates 
qualifying  for  expedited  processing  who 
have  notified  the  Department  in 


accordance  with  section  105.12  may 
conunence  training  immediately  after 
they  receive  a  response  from  the 
Department  to  their  notification, 
indicating  that  tire  individual  does  not 
present  a  risk  to  aviation  or  national 
security  as  a  result  of  the  risk 
assessment  conducted  pursuant  to 
section  113  of  ATSA.  In  the  event  that 
the  Attorney  General  does  not  instruct 
the  Provider  to  deny  training  within  45 
days  of  the  submission  of  all  the 
information  required  under  this  rule, 
the  Provider  may  commence  the 
requested  training. 

"The  information  provided  to  the 
Department  will  be  used  to  confirm  the 
identity  of  the  individuals  being  trained 
and  to  help  assess  the  risk  presented  by 
the  candidate.  In  the  event  the 
Department  subsequently  determines 
that  a  candidate  being  trained  does,  in 
fact,  present  a  risk  to  aviation  or 
national  security  and  that  training 
should  be  denied,  the  Department  will 
notify  the  Provider  to  terminate  training 
immediately.  Appropriate  measures  will 
be  taken  with  respect  to  any  candidate 
who  is  determined  to  present  a  risk  to 
aviation  or  national  security  or  with 
respect  to  any  candidate  or  Provider 
who  knowingly  or  negligently  provides 
false  information  to  the  Department. 

Regulatory  Procedures 

Good  Cause 

This  interim  rule  is  effective 
inunediately  upon  the  date  of 
publication.  For  the  following  reasons 
the  Department  finds  that  good  cause 
exists  for  adopting  this  rule  without  the 
prior  notice  ordinarily  required  by  5 
U.S.C.  553(b).  Delay  in  the 
implementation  of  the  rule  will  cause 
serious  disruption  in  the  aviation 
industry  and  the  economy  in  general, 
will  have  a  negative  impact  on  public 
safety  and  national  security,  and  will 
have  a  seriously  adverse  impact  on  the 
military  and  foreign  affairs  of  United 
States. 

As  a  consequence  of  the  notification 
requirement  in  section  113  of  ATSA, 
Providers  were  prohibited  from 
furnishing  aviation  training  to  aliens 
pending  the  implementation  of  a 
process  for  submitting  training 
notifications  to  the  Department.  As  a 
temporary  measure  to  relieve  the 
economic  pressure  on  the  aviation 
industry  pending  the  promulgation  of 
this  rule,  and  based  on  a  determination 
that  the  training  of  certain  categories  of 
aliens  who  already  had  flight  skills  did 
not  pose  any  additional  risk  to  aviation 
or  national  security  within  the  meaning 
of  the  statute,  the  Department  published 
two  Federal  Register  Notices  defining 
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::ertain  categories  of  "advance  consent." 
Providers  subsequently  provided 
training  to  pilots  in  those  categories 
without  first  notifying  the  Department. 
This  advance  consent  process,  however, 
s  terminated  with  the  publication  of 
this  rule,  based  on  an  assessment  of  the 
requirements  of  the  ATSA. 

"This  rulemaking  is  being  issued  on  an 
nterim  basis  to  prevent  the  burdens  that 
MTOuld  be  imposed  on  the  public  and  the 
aviation  industry  if  the  revocation  were 
affected  without  immediate  provision  of 
1  means  for  Providers  to  furnish  the 
required  training  notifications  to  the 
Attorney  General  for  those  aliens  who 
are  within  the  categories  described  in 
the  expedited  processing  provisions  of 
the  interim  final  rule.  For  the  following 
reasons,  advance  notice  and  comment 
would  be  contrary  to  the  public  interest. 
I    While  the  primary  intent  of  Congress 
pehind  section  113  of  ATSA  was  to 
protect  aviation  and  national  seciuity, 
the  public  also  has  a  strong  interest  in 
seeing  that  those  aliens  who  do  not 
)resent  such  risks  are  allowed  to  train. 
Because  advance  consent  is  being 
revoked,  Providers  who  are  prohibited 
om  training  aliens,  airlines  who 
igularly  employ  these  pilots,  and 
anufacturers  who  sell  to  these  airlines 
ould  lose  business  every  day  that 
ese  regulations  are  not  in  effect.  In 
ddition,  the  inability  to  provide 
aining  would  have  a  ripple  effect  on 
the  United  States  economy.  On  the  basis 
of  available  information,  the  Department 
believes  that  the  aviation  industry  and 
the  public  would  be  affected  severely  if 
the  Department  were  to  eliminate 
advance  consent  without  providing  an 
immediate  means  of  furnishing  the 
required  notifications  to  the 
Department. 

First,  flight  schools  will  be  harmed 
Bconomically  over  the  course  of  the  60 
iays  that  might  be  expected  to  elapse 
were  this  rule  published  as  a  proposed, 
rathpr  than  an  interim,  rule.  Almost  all 
aliens  coming  to  this  coimtry  who  seek 
training  in  the  operation  of  aircraft  with 
a  maximum  certificated  takeoff  weight 
of  12,500  pounds  or  more  will  use 
aircrew-training  simulators,  and  a 
significant  proportion  of  simulator  time 
is  used  by  aliens  eligible  for  expedited 
processing  pursuant  to  this  interim  final 
rule.  A  new  simulator  costs  between 
S5.5  million  and  $19  million  each,  and 
therefore  must  generate  substantial 
revenue  to  return  a  profit  for  a  flight 
school.  There  are  approximately  700 
simulators  in  the  United  States. 
Financial  difficulties  accruing  to 
Providers  from  lost  opportunities  due  to 
restrictions  on  training  aliens  are 
confirmed  by  Pan  Am  International 
"light  Academy  in  Miami,  Florida.  In 


addition  to  the  revenue  they  generate, 
simulators  support  the  employment  of 
numerous  flight  school  employees. 
Simulators  also  support  substantial 
demand  for  overnight  accommodations, 
meals,  and  transportation,  and  related 
employment.  The  direct  and  indirect 
losses  to  the  national  economy  caused 
by  a  60-day  delay  in  the  effective  date 
of  this  rule  would  be  substantial. 

Second,  the  training  delays  have 
direct  adverse  effects  on  air  carriers  and 
their  ability  to  conduct  their  business. 
As  discussed  above,  much  of  the 
training  conducted  by  Providers  to 
aliens  is  in  the  form  of  recurrent 
training  offered  to  experienced  pilots 
who  are  currently  flying  into  and  out  of 
the  United  States.  The  Department  has 
estimated  that  50,500  aliens  will  be 
subject  to  the  expedited  processing 
provisions  implemented  in  this  rule. 
Although  the  requirements  for 
recertification  vary,  the  Department 
estimated  that  these  50,500  aliens  will 
need  to  take  recurrent  training,  on 
average,  approximately  three  times  each 
year.  This  suggests  that  an  average  of 
approximately  12,625  pilots  may  risk 
losing  their  current  status  for  lack  of  the 
required  recurrent  training  every  month 
that  the  publication  of  an  effective  rule 
is  delayed.  The  potential  loss  of  the 
services  of  this  number  of  pilots  and 
flight  crew  would  have  a  substantial 
negative  effect  on  the  aviation  industry. 
Information  provided  by  the  industry 
reflects  that  some  5-10%  of  pilots 
employed  by  United  States  carriers  are 
aliens.  If  these  individuals  were  to  lose 
then  current  flight  status  and  be  unable 
to  fly,  a  loss  in  revenue  could  be 
expected. 

Third,  the  domestic  airplane 
manufacturing  industry  also  is  affected 
by  the  notification  requirements  of 
section  113  of  ATSA.  According  to  the 
FAA,  the  Commerce  Department,  and 
the  industry,  large  purchase  contracts  of 
domestic  airplane  manufacturers 
involve  not  only  the  sale  of  aircraft,  but 
also  the  training  of  pilots  in  the  use  of 
such  aircraft.  Indeed,  according  to  one 
industry  soiux:e,  a  contract  for  the  sale 
of  a  large  aircraft  includes,  in  every 
instance,  a  certain  amount  of 
"entitlement  training."  If  overseas 
buyers  are  deterred  from  purchasing 
planes  manufactined  in  the  United 
States  because  they  cannot  have  their 
pilots  trained  in  the  operation  of  such 
aircraft,  expected  losses  would  be 
severe. 

Fourth,  a  delay  in  the  effective  date  of 
a  rule  providing  expedited  processing 
for  the  three  categories  qf  aliens  also 
would  be  contrary  to  the  public's 
interest  in  aviation  safety.  Aviation 
training  may  be  furnished  outside  the 


United  States  by  flight  schools  not 
subject  to  section  113.  Therefore,  the 
lack  of  an  effective  rule  would  serve  to 
encourage  aliens  who  otherwise  would 
be  trained  in  the  United  States  to  seek 
training  elsewhere.  That  decision  not 
only  risks  the  economic  well  being  of 
domestic  Providers,  but  increases  the 
risk  that  these  aliens  would  be  trained 
by  lower  quality  foreign  flight  schools 
that  do  not  comply  with  FAA 
regulations.  It  clearly  is  in  the  interest 
of  public  safety  for  pilots  to  be  trained 
by  Providers  regulated  by  the  FAA. 

Moreover,  aliens  in  the  three 
categories  that  would  end  up  being 
trained  by  non-FAA  regulated  flight 
schools  would  avoid  the  risk 
assessments  to  which  they  would  be 
subject  if  they  sought  training  by 
Providers  pinsuant  to  these  regulations. 
The  loss  of  an  opportunity  to  perform  a 
risk  assessment  could  mean  that  the 
Department  would  have  no  record  of  an 
attempt  to  seek  training  by  an  alien  with 
ties  to  terrorism. 

Additionally,  a  delay  in  issuing  a  rule 
allowing  current  pilots  to  take  training 
would  discourage  these  pilots  from 
seeking  to  improve  and  refresh  their 
piloting  skills.  In  addition,  if  pilots  are 
unable  to  complete  their  recurrent 
training,  the  United  States  air  carriers 
employing  those  pilots  may  be  required 
under  the  laws  and  regulations 
governing  the  aviation  industry  to 
ground  those  ciurent  pilots,  depending 
upon  their  individual  circiunstances, 
from  flying  into  United  States  airspace 
until  their  recurrent  training  can  be 
completed.  See  14  CFR  part  121  and 
part  135.  In  turn,  that  action  would 
cause  the  air  cariiers  to  begin  to 
experience  a  shortage  of  available  pilots. 

Fifth,  delay  in  the  implementation  of 
a  notification  process  for  aliens  in  the 
three  categories  also  would  injine  the 
United  States'  military  interests  and 
would  have  a  significant  harmful  effect 
on  its  foreign  relations.  The  rulemaking 
requirements  of  5  U.S.C.  553  do  not 
apply  to  rules  that  involve  "a  military 
or  *  *   *  foreign  affairs  function  of  the 
United  States."  5  U.S.C.  §  553(a).  A 
number  of  the  aliens  subject  to  section 
113  are  being  trained  pursuant  to 
agreements  with  the  governments  of 
other  countries  for  both  economic  and 
military  reasons.  Indeed,  this  interim 
rule  provides  for  expedited  processing 
for  a  category  of  foreign  military  pilots. 
The  delay  in  implementing  this  mle 
with  respect  to  such  pilots  will  have  an 
increasingly  serious  adverse  impact  on 
the  military  interests  and  foreign  affairs 
of  the  United  States. 

The  Department  has  consulted  with 
the  FAA  and  considered  comments  from 
representatives  of  the  aviation  industry 
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during  its  development  of  a  notification 
process.  While  the  Department  is 
soliciting  further  comments  from  the 
public  regarding  this  interim  rule,  the 
Department  believes,  for  all  the 
foregoing  reasons,  that  it  would  be 
contrary  to  the  public's  interest  to  issue 
this  regulation  as  a  proposed  rule  at  this 
time. 

Finally,  the  Department  also  has  good 
cause  to  issue  this  interim  rule  with  an 
immediate  effective  date,  in  accordance 
with  5  U.S.C.  553(d).  As  set  forth  above, 
the  immediate  publication  of  these 
regulations  is  in  the  public  interest 
because  it  will  prevent  the  imposition  of 
burdens  on  the  ayiation  industry,  the 
economy,  and  the  public  in  general  that 
would  occur  were  the  advance  consent 
revoked  without  the  expedited 
processing  made  available  through  this 
interim  final  rule.  The  immediate 
publication  of  the  rule  also  will  limit  a 
serious  negative  impact  on  military 
interests  and  foreign  affairs  of  the 
United  States.  Because  additional  delay 
is  contrary  to  the  public  interest,  there 
is  good  cause  under  5  U.S.C.  553(d)  to 
make  this  rule  effective  as  of  June  14, 
2002. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Attorney  General,  by  approving  this 
regulation,  certifies  that  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Although  the  overall  economic  impact 
of  this  regulation  will  be  beneficial 
toward  small  entities,  the  Department 
has  prepared  the  following  initial 
Regulatory  Flexibility  Act  analysis  in 
accordance  with  5  U.S.C.  603. 

The  small  entities  affected  by  this  rule 
include  virtually  all  Providers 
furnishing  flight  instruction  to  aliens  in 
the  operation  of  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
12.500  pounds  or  more.  Pursuant  to 
section  113  of  ATS  A,  Providers  are 
prohibited  from  furnishing  any 
instruction  to  such  aliens  until  the 
Attorney  General  is  able  to  provide  a 
means  for  determining  whether  the 
alien  presents  a  risk  to  aviation  or 
national  security.  Because  this 
prohibition  was  so  recently  enacted,  the 
Department  is  not  aware  of  any  studies 
or  data  detailing  its  effect  on  small 
entities. 

The.purpose  of  this  rule  is  to  provide 
a  mechanism  by  which  Providers  may 
instruct  aliens  deemed  by  the  Attorney 
General  not  to  present  a  risk  to  aviation 
or  national  security  as  a  result  of  the 
risk  assessment  conducted  pursuant  to 
section  113  of  ATSA.  This  regulation 
will  help  the  affected  Providers  to 


furnish  instruction  to  most  of  the  aliens 
in  categories  described  in  the  Second 
Notice  who  had  been  receiving  flight 
instruction.  Thus,  this  regulation  will 
have  a  beneficial  effect  on  small 
businesses.  The  only  costs  incmred  by 
Providers  complying  with  this 
regulation  will  be  the  minimal  costs 
they  incur  when  providing  the  required 
notification  to  the  Attorney  General. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditine  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  one  year,  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation;  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a  significant 
regulatory  action  under  Executive  Order 
12866,  section  3(f),  Regulatory  Planning 
and  Review.  Accordingly,  this 
regulation  has  been  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  for  review. 

Paperwork  Reduction  Act  of  1995 

The  Department  of  Justice  has 
submitted  the  following  information 
collection  requests  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
information  collection  has  been 
approved  and  assigned  OMB  Control 
Nimiber  1105-0074.  As  part  of  this 
information  collection,  the  Office  of 
Management  and  Budget  has  approved 
an  emergency  revision  to  this 
information  collection.  The  proposed 
information  collections  are  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 


sixty  days.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
If  you  have  comments  on  the 
estimated  public  burden  or  associated 
response  time,  suggestions,  or  need  a 
copy  of  one  of  the  proposed  information 
collection  instruments  with  instructions 
or  additional  information,  please    * 
contact  Aviation  Training  Security;  U.S. 
Department  of  Justice;  950  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530. 
Written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collections  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Whether  me  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Whether  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used, 
is  accinate; 

(3)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 

,  be  collected,  and 

(4)  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  following  is  an  overview  of  this 
information  collection: 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Flight  Training  Candidate  Checks 
ProCTam. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
FTTTF-2;  Foreign  Terrorist  Tracking 
Task  Force,  Aviation  Training  Security. 

(4)  Affected  public  who  wiU  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal 
Government — Federal  Aviation 
Administration  Flight  Standards  District 
Offices;  Business  or  other  for-profit — 
U.S.-based  flight  training  providers 
offering  instruction  on  the  operation  of 
aircraft  having  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or 
more;  Individuals — aliens  seeking  flight 
training  in  the  United  States  on  the 
operation  of  aircraft  having  a  maximum 
certificated  takeoff  weight  of  12,500 
pounds  or  more.  This  information  is 
being  collected  pursuant  to  section  113 
of  the  Aviation  and  Transportation 
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Security  Act  so  that  the  Attorney 
General  or  his  designee  can  determine 
the  risk  presented  to  aviation  or  national 
security  by  a  foreign  national  receiving 
flight  training  in  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  86  Flight 
Standards  District  Offices  in  the  United 
States.  Representatives  of  each  of  these 
offices  will  log  approximately  one  hour 
per  year  per  office  on  the  system 
covered  by  this  notice.  Although  83,000 
flight  training  providers  are  authorized 
to  furnish  aviation  training,  the  FAA 
estimates  that  only  10,000  of  those  offer 
training  on  aircraft  subject  to  regulation 
by  section  113  of  the  Aviation  and 
Transportation  Security  Act.  Projections 
for  the  annual  number  of  alien 
applicants  to  the  system  vary  fi-om  3,000 
to  50,000  (excluding  those  eligible  for 
expedited  review),  but  for  purposes  of 
estimation,  the  Department  contends 
that  some  50,500  candidates  are 
expected  to  qualify  for  expedited 
review;  Providers  will  submit  form 
FTrTF-2  an  average  of  three  times  per 
year  for  each  of  these  candidates.  It  is 
estimated  that  only  two  minutes  will  be 
required  from  Providers  for  each 
jybmission  of  FTTTF-2. 
I  (6)  A/1  estimate  of  total  public  burden 
In  hours)  associated  with  the  collection: 
The  total  public  burden  to  Flight 
Standards  District  Offices,  flight  training 
providers,  and  alien  applicants  for  flight 
training  subject  to  this  regulation  will  be 
approximately  5,050  horns  per  year. 

If  additional  Information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  United  States 
•Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington.  DC  20530. 

Executive  Order  13132 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  summary  impact 
statement. 

Executive  Order  12988 


This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 


List  of  Subjects  in  28  CFR  Part  105 

Administrative  practice  and 
procediu-e.  Airmen,  Flight  instruction. 
Risk  Assessments,  Reporting  and 
recordkeeping  requirements,  Seciu-ity 
measures. 

Accordingly,  chapter  I  of  title  28  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  part  105  to 
read  as  follows: 

PART  105— SECURFTY  RISK 
ASSESSMENTS 

Subpart  A— {Reserved] 

Subpart  B— Aviation  Training  for  Aliens  and 
Ottwr  Designated  Individuals 

Sec. 

105.10  Definitions,  purpose,  and  scope. 

105.11  Individuals  not  requiring  a  security 
risk  assessment. 

105.12  Notification  for  candidates  eligible 
for  expedited  processing. 

Authority:  Section  113  of  Public  Law  107- 
71.  115  Stat.  622  (49  U.S.C.  44939). 

Subpart  B — Aviation  Training  for 
Aliens  and  Other  Designated 
Individuals 

§  1 05.1 0    Definitions,  purpose,  and  scope. 
(a)  Definitions. 

(1)  ATSA  means  the  Aviation  and 
Transportation  Security  Act,  Pub.  L. 
107-71. 

(2)  Provider  means  a  person  or  entity 
subject  to  regulation  under  Title  49 
Subtitle  VII,  Part  A,  United  States  Code. 
This  definition  includes  individual 
training  providers,  training  centers, 
certificated  carriers,  and  flight  schools. 
Virtually  all  private  providers  of 
instruction  in  the  operation  of  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more  are 
covered  by  section  113  of  ATSA  and  are 
therefore  subject  to  this  rule.  Providers 
located  in  countries  other  than  the 
United  States  are  Included  in  this 
definition  to  the  extent  that  they  are 
providing  training  leading  to  a  United 
States  license,  certification,  or  rating. 
Providers  located  in  countries  other 
than  the  United  States  who  are 
providing  training  that  does  not  lead  to 
a  United  States  license,  certification,  or 
rating  are  not  included  in  this 
definition.  When  the  Department  of 
Defense  or  the  U.S.  Coast  Guard,  or  an 
entity  providing  training  pursuant  to  a 
contract  with  the  Department  of  Defense 
or  the  U.S.  Coast  Guard,  provides 
training  for  a  military  purpose,  such 
training  is  not  subject  to  FAA  regulation 
and  therefore  these  entities,  when 
providing  such  training,  are  not 
"persoh[s]  subject  to  regulation  under 


this  part"  within  the  meaning  of  section 
113. 

(3)  Candidate  means  any  person  who 
is  an  alien  as  defined  in  section 
101(a)(3)  of  the  Immigration  and 
Nationality  Act,  8  U.S.C.  1101(a)(3)  who 
seeks  training  in  the  operation  of  an 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or  more 
from  a  Provider. 

(4)  Certificates'  with  ratings  recognized 
by  the  United  States  means  a  valid 
certificate  with  ratings  issued  by  the 
United  States,  or  a  valid  foreign  license 
issued  by  a  member  of  the  Assembly  of 
the  International  Civil  Aviation 
Organization,  as  established  by  Article 
43  of  the  Convention  on  International 
Civil  Aviation. 

(b)  Purpose  and  scope. 

(1)  Section  113  of  ATSA  prohibits 
Providers  from  furnishing  aviation 
instruction  to  candidates  on  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more 
without  the  prior  notification  of  the 
Attorney  General.  The  purpose  of  this 
notification  is  to  allow  the  Attorney 
General  to  determine  whether  such  an 
individual  presents  a  risk  to  aviation  or 
national  security  before  flight 
instruction  may  begin.  The  Department 
believes  that  it  is  unnecessary  to  make 
a  candidate  wait  for  45  days  in  order  to 
begin  training  if  the  Department  has 
completed  its  risk  assessment. 
Therefore,  after  providing  the  required 
notification  to  the  Attorney  General  as 
described  in  this  subpart,  the  Provider 
may  begin  instruction  of  a  candidate  if 
the  Attorney  General  has  informed  the 
Provider  that  the  candidate  does  not 
present  a  risk  to  aviation  or  national 
security  as  a  result  of  the  risk 
assessment  conducted  pursuant  to 
section  113  of  ATSA.  If  the  Attorney 
General  does  not  provide  either  an 
authorization  to  proceed  with  training 
or  a  notice  to  deny  training  within  45 
days  after  receiving  the  required 
notification,  the  Provider  may 
commence  training  at  that  time.  All 
candidates  must  show  a  valid  passport 
establishing  their  identity  to  a  Provider 
before  commencing  training. 

(2)  In  the  event  the  Attorney  General 
subsequently  determines  that  a 
candidate  being  trained  does,  in  fact, 
present  a  risk  to  aviation  or  national 
security  and  that  training  should  be 
denied,  the  Attorney  General  will 
instruct  the  Provider  to  terminate 
training, 

(3)  Providing  false  information  or 
otherwise  failing  to  comply  with  section 
1 1 3  of  ATSA  may  present  a  threat  to 
aviation  or  national  security  and  is 
subject  to  both  civil  and  criminal 
sanctions.  The  United  States  will  take 
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all  necessary  legal  action  to  deter  and 
punish  violations  of  this  section. 

§  1 05.1 1    Individuals  not  requiring  a 
security  risic  assessment 

(a)  Citizens  and  nationals  of  the 
United  States.  A  citizen  or  national  of 
the  United  States  is  not  subject  to 
section  113  of  ATS  A.  A  Provider  must 
determine  whether  a  prospective  trainee 
is  a  citizen  or  national  of  die  United 
States  prior  to  providing  instruction  on 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  poimds  or 
more.  To  establish  United  States 
citizenship  or  nationality,  the 
prospective  trainee  must  show  the 
Provider  from  whom  he  or  she  seeks 
training  any  of  the  following  documents 
as  proof  of  United  States  citizenship  or 
nationality: 

(1)  A  valid,  unexpired  United  States 
passport; 

(2)  An  original  or  government-issued 
certified  birth  certificate  with  raised  seal 
dociunenting  birth  in  the  United  States 
or  one  of  its  territories,  together  with  a 
government-issued  pictiue 
identification  of  the  individual  named 
in  the  birth  certificate: 

(3]  An  original  United  States 
naturalization  certificate  with  raised 
seal.  Form  N-550  or  Form  N-570, 
together  with  a  government-issued 
picture  identification  of  the  individual 
named  in  the  certificate; 

(4)  An  original  certification  of  birth 
abroad  with  raised  seal,  Form  FS-545  or 
Form  DS-1350,  together  with  a 
government-issued  picture 
identification  of  the  individual  named 
in  the  certificate; 

(5)  An  original  certificate  of  United 
States  citizenship  with  raised  seal.  Form 
N-560  or  Form  N-561,  together  with  a 
government-issued  picture 
identification  of  the  individual  named 
in  the  certificate;  or 

(6)  In  the  case  of  training  provided  to 
a  federal  employee  (including  military 
personnel)  pursuant  to  a  contract 
between  a  federal  agency  and  a 
Provider,  the  agency's  written 
certification  as  to  its  employee's  United 
States  citizenship/nationality,  together 
with  the  employee's  government-issued 
credentials  or  other  federally-issued 
pictiire  identification. 

(b)  [Reserved] 

f  105.12    Notification  for  candidates 
eligible  for  expedited  processing. 

(a)  Expedited  processing.  The 
Attorney  General  has  determined  that 
providing  aviation  training  to  certain 
categories  of  candidates  is  not  likely  to 
present  a  risk  to  aviation  or  national 


security  because  of  the  aviation  training 
already  possessed  by  these  individuals 
or  because  of  risk  assessments 
conducted  by  other  agencies.  Therefore, 
the  following  categories  of  candidates 
are  eligible  for  expedited  processing: 

(1)  Foreign  nationals  who  are  current 
and  qualified  as  pilot  in  command, 
second  in  command,  or  flight  engineer 
with  respective  certificates  with  ratings 
recognized  by  the  United  States  for 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or 
more,  or  who  are  currently  employed 
and  qualified  by  U.S.  air  carriers  as 
pilots  on  aircraft  with  a  maximum 
certificated  takeoft'  weight  of  12,500 
poimds  or  more; 

(2)  Commercial,  governmental, 
corporate,  or  military  pilots  of  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  poimds  or  more  who 
must  receive  familiarization  training  on 
a  particular  aircraft  in  order  to  transport 
it  to  the  purchaser  or  recipient, 
provided  that  the  training  provided  is 
limited  to  familiarization 
(familiarization  training  is  limited  to 
that  required  to  become  proficient  in 
configurations  and  variations  of  an 
aircraft  and  does  not  include  initial 
qualification  or  type  rating  for  an 
aircraft);  or 

(3)  Military  or  law  enforcement 
personnel  who  must  receive  training  on 
a  particular  aircraft  given  by  the  United 
States  to  a  foreign  government  pursuant 
to  a  draw-down  authorized  by  the 
President  under  section  506(a)(2)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C.  2318(a)(2)), 
provided  that  the  training  provided  be 
limited  to  familiarization. 

(b)  Notification.  Before  a  Provider 
may  conduct  training  for  a  candidate 
eligible  for  expedited  processing  under 

'paragraph  (a)  of  this  section,  the 
Provider  must  submit  the  following 
information  to  the  Department: 

(1)  The  full  name  oi  the  candidate; 

(2)  An  unique  student  identification 
number  created  by  the  Provider  as  a 
means  of  identifying  records  concerning 
the  candidate; 

(3)  Date  of  birth; 

(4)  Country  of  citizenship; 

(5)  Passport  issuing  authority; 

(6)  Dates  of  training;  and 

(7)  The  category  of  expedited 
processing  under  paragraph  (a)  of  this 
section  for  which  the  candidate 
qualifies. 

(c)  Commencement  of  training.  The 
notification  must  be  provided 
electronically  to  the  Department  by  the 
Provider  in  the  specific  format  and  by 
the  specific  means  identified  by  the 


Department.  Notification  must  be  made 
by  e-mail.  Only  e-mail  sent  from  an  e- 
mail  address  registered  as  a  Provider 
will  be  accepted.  Specific  details  about 
the  mechanism  for  the  notification  will 
be  made  available  by  the  Department  or 
the  FAA.  After  the  complete  notification 
is  furnished  to  the  Department,  the 
Provider  may  commence  training  the 
candidate  as  soon  as  the  Provider 
receives  a  response  fi-om  the  Department 
that  the  individual  does  not  present  a 
risk  to  aviation  or  national  security  as  a 
result  of  the  risk  assessment  conducted 
pursuant  to  section  113  of  ATS  A  and 
the  candidate  presents  a  valid  passport 
establishing  his  or  her  identity  to  the 
Provider.  Receipt  of  this  response  by  the 
Department  will  be  deemed  approval  by 
the  Department  to  commence  training.  If 
the  Department  later  determines  that  the 
candidate  presents  a  risk  to  aviation  or 
national  security,  it  will  immediately 
notify  the  Provider  to  cease  training.  A 
Provider  so  notified  shall  immediately 
cease  providing  any  training  to  the 
person,  regardless  of  whether  or  in  what 
manner  such  training  had  been 
authorized.  The  Provider  who  submitted 
the  candidate's  identifying  information 
will  be  responsible  for  ensuring  that  the 
training  is  promptly  halted,  regardless 
of  whether  another  Provider  is  currently 
training  the  candidate. 

(d)  Records.  When  a  Provider 
conducts  training  for  a  candidate 
eligible  for  expedited  processing,  the 
Provider  must  retain  records  to 
document  how  the  Provider  made  the 
determination  that  the  candidate  was 
eligible.  The  Provider  also  must  retain 
certain  identifying  records  regarding  the 
candidate,  including  date  of  birth,  place 
of  birth,  passport  issuing  authority,  and 
passport  number.  The  Provider  must  be 
able  to  reference  these  records  by  the 
unique  student  identification  number 
provided  to  the  Department  pursuant  to 
this  section.  Providers  also  are 
encouraged  to  maintain  photographs  of 
all  candidates  trained  by  the  Provider. 
Such  records  should  be  maintained  for 
at  least  three  years  following  the 
conclusion  of  training  by  the  Provider. 
The  Provider  also  should  be  able  use  the 
unique  student  identification  nuinber  to 
cross-reference  any  other 
documentation  that  the  FAA  may 
require  the  Provider  to  retain  regarding 
the  candidate. 

Dated:  June  11.  2002 
John  Ashcroft, 
Attorney  General. 

(FR  Doc.  02-15060  Filed  &-11-02;  5:07  pml 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  105 

(OAG  104;  AG  Order  No.  2591-2002] 

RIN  1105-AA80 

Screening  of  Aliens  and  Other 
Designated  Individuals  Seeking  Flight 
Training 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  Under  section  113  of  the 
Aviation  and  Transportation  Security 
Act,  certain  aviation  training  providers 
subject  to  regulation  by  the  Federal 
Aviation  Administration  ("FAA")  are 
prohibited  from  providing  training  to 
aliens  and  other  designated  individuals 
in  the  operation  of  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
12,500  pounds  or  more,  unless  the 
aviation  training  provider  notifies  the 
Attorney  General  of  the  identity  of  the 
alien  seeking  training  and  the  Attorney 
General  does  not  direct  the  aviation 
training  provider  within  45  days  that 
the  alien  presents  a  risk  to  aviation  or 
national  security.  This  proposed  rule 
would  implement  a  process  by  which 
aviation  training  providers  would 
provide  the  required  notification,  the 
Attorney  General  would  respond,  and 
the  aviation  training  providers  would 
begin  or  resume  instruction  for 
candidates  who  do  not  present  a  to 
aviation  and  national  security. 
DATES:  Written  comments  on  the 
proposed  regulation  must  be  submitted 
on  or  before  July  15,  2002.  Written 
comments  only  on  the  proposed 
information  collection  must  be 
submitted  on  or  before  August  13,  2002. 
ADDRESSES:  Please  submit  written 
conunents  to  Aviation  Training 
Security,  U.S.  Department  of  Justice, 
950  Pennsylvania  Avenue,  NW, 
Washington,  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  McCraw,  Director,  Foreign 
Terrorist  Tracking  Task  Force,  U.S. 
Department  of  Justice,  Telephone  (703) 
414-9535. 

SUPPLEMENTARY  INFORMATION:  On 
November  19,  2001,  Congress  enacted 
the  Aviation  and  Transportation 
Security  Act  ("ATSA").  Pub.  L.  No. 
107-71.  Upon  enactment,  section  113  of 
ATSA,  49  U.S.C.  44939,  imposed 
notification  and  reporting  requirements 
on  certain  persons  who  provide  aviation 
training  to  aliens  and  other  specified 
individuals.  By  its  terms,  section  113  of 
ATSA  applies  to  anyone  "subject  to 
regulation  under  this  part."  The 


reference  to  "this  part"  refers  to  Title 
49.  Subtitle  VII,  Part  A,  of  the  U.S.  Code, 
entitled  "Air  Commerce  and  Safety." 
Any  entity  regulated  by  any  portion  of 
Part  A,  comprising  section  40101 
through  section  46507  of  Title  49,  must 
comply  with  the  requirements  of  section 
113  of  ATSA.  Persons  subject  to 
regulation  under  these  provisions 
include  individual  training  providers, 
training  centers,  certificated  carriers, 
and  flight  schools  (hereinafter 
collectively  referred  to  as  "Providers"). 
Thus,  virtually  all  private  flight 
instructors  in  the  United  States  are 
covered  by  section  113  of  ATSA  and 
therefore  are  subject  to  this  rule.  In 
addition,  section  113  of  ATSA  does  not 
exclude  private  providers  of  flight 
instruction  located  in  countries  outside 
the  United  States  if  these  providers  are 
authorized  by  the  FAA  to  award  United 
States  licenses,  certificates,  or  ratings. 
Providers  outside  the  United  States  are 
not  covered  with  regard  to  a  particular 
instance  of  training,  however,  if  that 
training  will  not  lead  to  an  FAA  license, 
certificate  or  rating,  regardless  of 
whether  the  provider  also  has  authority 
to  issue  such  licenses,  certificates  or 
ratings.  When  the  Department  of 
Defense  or  the  U.S.  Coast  Guard,  or  an 
entity  providing  training  pursuant  to  a 
contract  with  the  Department  of  Defense 
or  the  U.S.  Coast  Guard,  provides 
training  for  a  military  purpose,  such 
training  is  not  subject  to  FAA  regulation 
and  therefore  these  entities,  when 
providing  such  training,  are  not 
"person[sl  subject  to  regulation  under 
this  part"  within  the  meaning  of  section 
113.  See.  e.g.,  49  U.S.C.  44701(a) 
(Administrator's  jurisdiction  extends  to 
promoting  "safe  flight  of  civil  aircraft  in 
air  commerce");  14  CFR  part  61 
(provisions  concerning  certification  of 
pilots,  flight  instructors,  and  ground 
instructors  do  not  apply  where  training 
is  not  for  purpose  of  FAA  certification). 

Failure  to  comply  with  this  rule  may 
result  in  penalties  being  imposed  in 
conformance  with  section  140(d)  of 
ATSA.  Pursuant  to  49  U.S.C.  46301. 
persons  violating  this  section  are  subject 
to  civil  penalties. 

Pursuant  to  section  113  of  ATSA.  if  an 
alien  (defined  in  8  U.S.C.  1101(a)(3)  as 
■'any  person  not  a  citizen  or  national  of 
the  United  States")  or  other  person 
specified  by  the  Under  Secretary  of 
Transportation  for  Security  (collectively 
"candidates")  seeks  instruction  fi-om  a 
Provider  in  the  operation  of  an  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12.500  pounds  or  more,  the 
Provider  must  notify  the  Attorney 
General  and  must  submit  identifying 
information  for  the  candidate  in  such 
form  as  the  Attorney  General  may 


require  in  order  to  initiate  a  security  risk 
assessment  by  the  Department  of  Justice 
(the  "Department"). 

Once  the  Attorney  General  has  been 
notified  and  all  the  required  identifying 
information  has  been  submitted,  the 
Attorney  General  then  has  45  days  to 
inform  the  Provider  that  the  candidate 
should  not  be  given  the  requested 
training  because  he  or  she  presents  a 
risk  to  aviation  or  national  security.  If 
the  Attorney  General  does  not  indicate 
that  the  candidate  presents  a  risk  to 
aviation  or  national  security  by  the  end 
of  this  45-day  review  period,  then  the 
Provider  may  proceed  with  training. 
The  Attorney  General,  however,  may 
interrupt  the  training  if  he  later 
determines  that  the  candidate  presents  a 
risk  to  aviation  or  national  security.  The 
Attorney  General  has  delegated  his 
authority  under  section  1 13  of  ATSA  to 
conduct  security  risk  assessments  of 
individuals  seeking  flight  training  and 
to  determine  whether  such  individuals 
present  a  risk  to  aviation  or  national 
security  to  the  Director  of  the  Foreign 
Terrorist  Tracking  Task  Force 
("FTTTF"). 

The  notification  requirement  applies 
to  aliens  as  set  forth  above.  As  also 
noted,  the  Under  Secretary  of 
Transportation  for  Security  may  specify 
other  individuals  for  whom  the 
Department  should  conduct  security 
risk  assessments;  at  this  time,  however, 
no  other  individuals  have  been 
specified.  In  the  event  that  the  Under 
Secretary  of  Transportation  for  Security 
specifies  other  individuals,  these 
individuals  will  be  subject  to  the 
requirements  contained  in  this  proposed 
rule. 

The  Department  recognized  that 
section  113  of  ATSA  became 
immediately  effective,  and  that 
Providers  had  been  forced  to  suspend 
the  training  of  aliens  covered  by  ATSA 
pending  the  implementation  of  the 
process  for  notification  to  the  Attorney 
General  and  the  determination  by  the 
Attorney  General  whether  the 
individual  seeking  training  presents  a 
risk  to  aviation  or  national  seciu-ity.  The 
Department  issued  a  notice  on  January 
16,  2002  ("First  Advance  Consent 
Notice")  that  stated  that  the  Department 
was  granting  a  provisional  advance 
consent  for  the  training  of  three 
categories  of  aliens,  based  on  an  initial 
determination  they  did  not  appear  to 
present  a  risk  to  aviation  or  national 
security.  67  FR  2238  (Jan  16.  2002).  The 
First  Advance  Consent  Notice  was 
subsequently  superseded,  and  the 
categories  of  advance  consent  modified 
in  a  notice  effective  February  8.  2002 
("Second  Advance  Consent  Notice"  or 
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"Second  Notice").  67  FR  6051  (Feb.  8. 
2002). 

The  Department  also  published  an 
interim  final  rule  with  a  request  for 
comments  ("interim  rule")  that 
rescinded  the  Second  Advance  Consent 
Notice.  The  interim  rule,  published 
conciurently  with  this  rule, 
implemented  an  expedited  processing 
procedure  for  aliens  in  two  of  the  four 
categories  listed  in  the  Second  Notice 
and  added  one  additional  category. 

This  proposed  rule  addresses  those 
candidates  not  covered  by  the 
conciirrently  published  interim  rule  and 
provides  the  process  by  which  Providers 
may  notify  the  Attorney  General  with 
respect  to  candidates  who  are  not 
within  any  of  the  expedited  processing 
categories.  Providers  may  not  train 
candidates  in  the  operation  of  aircraft 
with  a  maximiun  certificated  takeoff 
weight  of  12,500  poimds  or  more  imless 
they  have  complied  with  this  rule,  or 
unless  the  candidate  is  included  within 
a  category  of  expedited  processing  and 
the  Provider  has  been  notified  by  the 
Department  that  the  candidate  has  been 
found  not  to  present  a  risk  to  aviation 
or  national  seciirity  as  result  of  the  risk 
assessment  conducted  pursuant  to 
section  113  of  ATS  A.  Because  these 
candidates  may  present  a  greater  risk  to 
aviation  or  national  security  than 
candidates  eligible  for  expedited 
processing.  Providers  planning  to  train 
these  candidates  will  need  to  furnish 
more  detailed  information,  including 
fingerprints,  to  the  Department. 

Availability  of  Flight  Training 
Candidate  Checks  Program  Notification 
System  for  Review 

The  notification  system  for  pilots  not 
eligible  for  expedited  processing  will  be 
one  of  the  first  electronic-based  systems 
developed  by  the  Department.  The 
Department  wants  to  make  sure  that  the 
public  and  the  aviation  industry  had  an 
opportimity  to  comment  on  this 
interface.  As  a  result,  the  Flight  Training 
Candidate  Checks  Program  proposed 
notification  system  has  been  made 
available  for  public  review.  The  public 
•  is  welcome  to  access  the  system,  but 
should  refrain  from  submitting  any  data. 
No  candidate  forms  should  be  submitted 
through  this  notification  system  until  a 
final  rule  implementing  the  system  is  in 
effect.  The  submission  of  identifying 
applicant  information  through  this 
system  will  not  constitute  notification  of 
the  Attorney  General  as  required  by 
section  113  of  ATSA.  Any  notifications 
submitted  to  the  Department  for  pilots 
eligible  for  expedited  processing  should 
be  provided  in  accordance  with  the 
interim  rule  pubHshed  concurrently 
with  this  proposed  rule. 


Risk  Assessments  for  Aliens  Not 
Granted  Expedited  Processing  and 
Other  Persons  Specified  by  the  Under 
Secretary  of  Transportation  for 
Security 

Providers  wishing  to  train  aliens  who 
do  not  fall  within  a  category  of 
expedited  processing,  or  any  other 
individuals  specified  by  the  Under 
Secretary  of  Transportation  for  Security, 
will  need  to  submit  detailed  identifying 
information  to  the  Department  before 
providing  training.  The  information 
must  be  provided  to  the  Department  via 
electronic  submission  on  the  form  titled 
Flight  Training  Candidate  Checks 
Program,  as  described  in  section  105.13 
of  this  rule.  This  form  requests  the 
submission  of  certain  identifying  data, 
including  the  covered  candidate's  name, 
address,  and  physical  cLardCteristics; 
various  government-issued 
identification  numbers:  information 
regarding  the  source  of  the  funds  to  pay 
for  instruction;  information  about 
immediate  family  members; 
occupational  and  education 
information;  and  information  regarding 
citizenship.  The  form  is  designed  to  be 
the  first  part  of  a  two-part  process; 
candidates  also  will  be  required  to 
submit  a  set  of  fingerprints. 

Limiting  submissions  to  electronic 
submissions  will  speed  the  processing 
of  submissions,  and  aid  the 
Department's  ability  to  audit  the 
process.  In  addition,  the  Department 
will  be  able  to  implement  controls  to 
help  ensure  the  integrity  of  the 
submissions.  A  paper-based  system 
likely  would  result  in  more  errors  and 
vastly  increased  processing  times,  thus 
further  burdening  both  the  flight 
instruction  industry  and  candidates. 

Certificated  training  Providers  must 
receive  initial  access  to  the  system 
through  the  FAA.  Providers  will  be 
required  to  make  appointments  to 
register  through  their  local  Flight 
Standards  District  Offices.  Upon 
registration,  Providers  will  be  e-mailed 
a  password  for  accessing  the  system  and 
verifying  applicant  submissions.  The 
Department  believes  that  most,  if  not  all, 
Providers  furnishing  instruction  on 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or  more 
already  possess  Internet  access.  Those 
Providers  not  possessing  an  e-mail 
address  will  need  to  obtain  one  if  they 
wish  to  utilize  this  process.  The 
Department  also  notes  that  free  Internet 
access  is  available  at  many  public 
facilities,  such  as  public  libraries,  and 
that  free  e-mail  services  are  available 
bom.  some  Internet  Service  Providers. 
The  Department  seeks  comments  from 
Providers  and  candidates  on  the  impact 


of  the  requirement  to  provide 
notifications  to  the  Department 
electronically.  In  order  to  reduce  the 
potential  biuden  on  Providers, 
candidates  may  complete  the  on-line 
form  themselves.  After  the  candidate 
completes  the  form,  the  Provider  must 
verify  that  the  candidate  is  a  bona  fide 
applicant  for  instruction  and  complete 
the  submission  process. 

Fingerprinting  Requirements  for 
Candidates 

Aliens  who  do  not  fall  within  a 
category  of  expedited  processing,  and 
other  individuals  specified  by  the  Under 
Secretary  of  Transportation  for  Security, 
also  must  submit  fingerprints  to  the 
Federal  Bureau  of  Investigation  ("FBI") 
prior  to  the  commencement  of 
instruction  as  part  of  the  identification 
process.  These  fingerprints  must  be 
taken  by  federal,  state,  or  local  law 
enforcement  agencies,  or  any  other 
official  approved  by  the  Director  of  the 
FTTTF.  The  fingerprints  must  be  taken 
under  the  direct  observation  of  the 
official.  Procedures  by  which  such 
fingerprints  may  be  taken  currently  exist 
in  the  states  for  many  other  purposes. 
The  Department,  however,  welcomes 
comments  regarding  whether  or  how 
candidates  might  be  allowed  to  have 
their  fingerprints  taken  outside  the 
United  States. 

The  fingerprints  must  be  recorded  on 
fingerprint  cards  distributed  by  the 
Director  of  the  FTTTF  for  that  purpose, 
or  processed  by  other  means  approved 
by  the  Director  of  the  FTTTF.  The 
fingerprint  submissions  must  be 
forwarded  to  the  FBI  in  a  manner 
specified  by  the  Director  of  the  FTTTF, 
TTie  Provider  and  the  official  taking  the 
fingerprints  will  receive,  through  the 
FTTTF,  explicit  instructions  for 
fingerprint  submissions.  Officials  taking 
fingerprints  should  ensure  that  any 
fingerprints  provided  to  the  FBI  are  not 
placed  within  the  control  of  the 
candidate  or  Provider  at  any  time. 
Candidates  must  provide  appropriate 
identification,  including  a  passport  if 
the  candidate  is  an  alien,  at  the  time  of 
fingerprinting. 

Candidates  submitting  fingerprints 
must  pay  for  the  costs  associated  with 
taking  and  processing  the  fingerprints  in 
a  form  and  manner  approved  by  the  FBI. 
This  payment  process  may  vary 
depending  upon  where  the  fingerprints 
are  taken.  In  accordance  with  Pub.  L. 
No.  101-515.  as  amended  (28  U.S.C.  534 
note),  the  Director  of  the  FBI  may 
establish  and  collect  fees  to  process 
fingerprint  identification  records  and 
name  checks  for  certain  piu'poses, 
including  non-criminal  justice  and 
licensing  purposes.  In  addition  to  the 
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:ost  to  the  FBI  for  conducting  its  review, 
)ther  fees  may  be  imposed,  including 
the  cost  of  taking  the  fingerprints  and 
the  cost  of  processing  the  fingerprints 
and  submitting  them  to  the  FBI  for 
review.  The  federal  component  of  this 
fee  currently  is  $31.  Depending  on  the 
entity'taking  the  fingerprints,  however, 
an  additional  fee  also  may  be  imposed 
for  taking  and  submitting  the 
fingerprints  to  the  FBI.  Because  the  total 
fee  may  vary  by  state,  the  candidate 
must  check  with  the  entity  taking  the 
fingerprints  to  determine  the  applicable 
total  fee.  This  payment  must  be  made  at 
the  designated  rate  for  each  set  of 
fingerprints  submitted.  The  procedure 
for  taking  and  submitting  fingerprints  is 
described  in  section  105.13  of  this  rule. 
Fingerprints  will  be  considered 
submitted  for  purposes  of  this  rule  once 
the  Provider  has  provided  on-line 
notification  through  the  system  to  the 
Department  that  the  candidate's 
fingerprints  have  been  taken  in 
accordance  with  section  1*05.13  of  this 
rule. 

The  Department  recognizes  that  some 
Providers  furnish  training  to  candidates 
at  facilities  located  outside  the  United 
States.  In  those  instances,  it  may  be 
impracticable  for  a  candidate  to  be 
fingerprinted  in  accordance  with  section 
105.13  of  this  rule.  Therefore,  on  a  case- 
by-case  basis,  a  Provider  wishing  to 
train  a  candidate  outside  the  United 
States  may  request  a  waiver  of  the 
fingerprinting  requirements  from  the 
FTTTF.  The  waiver  request  must  detail 
why  it  is  impracticable  for  the  alien  to 
be  fingerprinted  in  accordance  with 
section  105.13. 

Attorney  General  Review 

After  the  Provider  submits  all  the 
nformation  that  is  required  under  this 
ule,  including  fingerprints,  the 
\ttomey  General  will  have  45  days  to 
conduct  a  security  risk  assessment.  The 
Department  recognizes  the  economic 
biu-den  imposed  on  Providers  by  the  45- 
day  waiting  period  for  those  candidates 
who  are  subject  to  this  notification 
requirement.  The  Department  believes 
that  it  is  unnecessary  to  make  a 
candidate  wait  for  the  full  45-day  period 
in  order  to  begin  training  if  the 
Department  has  completed  its  risk 
assessment.  Accordingly,  in  most  cases, 
the  Department  expects  that  the 
Provider  will  be  authorized  to 
commence  training  (or  instructed  to 
deny  it)  sooner  than  the  45  days  allowed 
by  the  statute.  In  the  event  that  the 
Attorney  General  does  not  instruct  the 
Provider  to  deny  training  within  45  days 
of  the  submission  and  verification  of  all 
he  information  required  under  this  rule 
including  the  submission  of 


fingerprints),  the  Provider  may 
commence  the  requested  training. 
The  information  provided  to  the 
Department  will  be  used  to  confirm  the 
identity  of  the  individuals  being  trained 
and  to  help  assess  the  risk  presented  by 
the  candidate.  In  the  event  the 
Department  subsequently  determines 
that  a  candidate  being  trained  does,  in 
fact,  present  a  risk  to  aviation  or 
national  security  and  that  training 
should  be  denied,  the  Department  will 
notify  the  Provider  to  terminate  training 
immediately.  Appropriate  measures  will 
be  taken  with  respect  to  any  candidate 
who  is  determined  to  present  a  risk  to 
aviation  or  national  seciuity  or  with 
respect  to  any  candidate  or  Provider 
who  knowingly  or  negligently  provides 
false  information  to  the  Department. 

Regulatory  Procedures 
Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Attorney  General,  by  approving  this 
regulation,  certifies  that  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Although  the  overall  economic  impact 
of  this  regulation  will  be  beneficial 
toward  small  entities,  the  Department 
-has  prepared  the  following  initial 
Regulatory  Flexibility  Act  analysis  in 
accordance  with  5  U.S.C.  603. 

The  small  entities  affected  by  this  rule 
include  virtually  all  Providers 
furnishing  flight  instruction  to  aliens  in 
the  operation  of  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
12,500  pounds  or  more,  Pursuant  to 
section  113  of  ATSA,  Providers  are 
prohibited  from  furnishing  any 
instruction  to  such  aliens  until  the 
Attorney  General  is  able  to  provide  a 
means  for  determining  whether  the 
alien  presents  a  risk  to  aviation  or 
national  security.  Because  this 
prohibition  was  so  recently  enacted,  the 
Department  is  not  aware  of  any  studies 
or  data  detailing  its  effect  on  small 
entities.  Anecdotal  evidence,  however, 
suggests  that  while  some  entities  may 
have  experienced  no  decline  in 
business,  other  entities  estimate  that 
they  may  have  experienced  as  much  as 
a  30%  loss  of  income  because  they  are 
not  able  to  provide  flight  instruction  to 
aliens. 

The  purpose  of  this  rule  is  to  provide 
a  mechanism  by  which  Providers  may 
instruct  aliens  deemed  by  the  Attorney 
General  not  to  present  a  risk  to  aviation 
or  national  security  as  a  result  of  the 
risk  assessment  conducted  pursuant  to 
section  113  of  ATSA.  This  regulation 
will  help  the  affected  Providers  to 
furnish  instruction  to  aliens  who  had 


been  unable  to  receive  flight  instruction 
since  section  113  of  ATSA  was  enacted. 
Thus,  this  regulation  will  have  a 
beneficial  effect  on  small  businesses. 
The  only  costs  incurred  by  Providers 
complying  with  this  regulation  will  be 
the  minimal  costs  they  incur  when 
providing  the  required  notification  to 
the  Attorney  General. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  one  year,  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation;  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a  significant 
regulatory  action  under  Executive  Order 
12866,  section  3(f),  Regulatory  Planning 
and  Review.  Accordingly,  this 
regulation  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Paperwork  Reduction  Act  of  1995 

The  Department  of  Justice  has 
submitted  the  following  information 
collection  requests  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
information  collection  has  been 
approved  and  assigned  OMB  Control 
Number  1105-0074.  The  proposed 
information  collections  are  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days.  This. process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  comments  on  the 
estimated  public  burden  or  associated 
response  time,  suggestions,  or  need  a 


41150 


Federal  Register / Vol.  67,  No.  115 /Friday,  June  14,  2002 / Proposed  Rules 


copy  of  one  of  the  proposed  information 
collection  instruments  with  instructions 
or  additional  information,  please 
contact  Aviation  Training  Security;  U.S. 
Department  of  Justice;  950  Pennsylvania 
Avenue,  NW;  Washington.  DC  20530. 
Written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collections  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Whether  tne  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Whether  the  agency's  estimate  of 
the  biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used, 
is  acciirate; 

(3)  How  to  enhance  the  quality, 
utiUty,  and  clarity  of  the  information  to 
be  collected,  and 

(4)  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  following  is  an  overview  of  this 
information  collection: 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Flight  Training  Candidate  Checks 
Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
FTTTF-1;  Foreign  Terrorist  Tracking 
Task  Force,  Aviation  Training  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal 
Government — Federal  Aviation 
Administration  Flight  Standards  District 
Offices;  Business  or  other  for-profit — 
U.S. -based  flight  training  providers 
offering  instruction  on  the  operation  of 
aircraft  having  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or 
more;  Individuals — aliens  seeking  flight 
training  in  the  United  States  on  the 
operation  of  aircraft  having  a  maximimi 
certificated  takeoff  weight  of  12,500 
pounds  or  more.  This  information  is 
being  collected  pursuant  to  section  113 
of  the  Aviation  and  Transportation 
Security  Act  so  that  the  Attorney 
General  or  his  designee  can  determine 
the  risk  presented  to  aviation  or  national 
security  by  a  foreign  national  receiving 
flight  training  in  the  United  States. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  86  Flight 
Standards  District  Offices  in  the  United 
States.  Representatives  of  each  of  these 
offices  will  log  approximately  one  hour 
per  year  per  office  on  the  system 
covered  by  this  notice.  Although  83,000 
flight  training  providers  are  authorized 
to  furnish  aviation  training,  the  FAA 
estimates  that  only  10,000  of  those  offer 
training  on  aircraft  subject  to  regulation 
by  section  113  of  the  Aviation  and 
Transportation  Seciu"ity  Act.  Projections, 
for  the  annual  number  of  alien 
applicants  to  the  system  vary  from  3,000 
to  50,000  (excluding  those  eligible  for 
expedited  review),  but  for  purposes  of 
estimation,  the  Department  contends 
that  an  average  of  26,000  candidates 
will  apply  annually  using  the  primary 
form,  FTTTF-1,  and  that  on  average 
these  candidates  will  apply  twice  per 
year.  Because  entries  subsequent  to  the 
first  will  take  less  time,  the  Department 
estimates  that  each  alien  appUcant  using 
FTTTF-1  will  spend  approximately  45 
minutes  on  the  system  per  year. 

(6)  An  estimate  of  total  public  burden 
(in  hours)  associated  with  the  collection: 
The  total  public  burden  to  Flight 
Standards  District  Offices,  flight  training 
providers,  and  alien  applicants  for  flight 
training  subject  to  this  regulation  will  be 
approximately  19,500  hours  per  year. 

ii  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW,  Washington,  DC  20530. 

Executive  Order  13132 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  summary  impact 
statement. 

Executive  Order  12988 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  28  CFR  Part  105 

Administrative  practice  and 
procedure.  Airmen,  Flight  instruction, 
Risk  Assessments,  Reporting  and 


recordkeeping  requirements.  Security 
measures. 

PART  105— SECURITY  RISK 
ASSESSMENTS 


Subpart  B — Aviation  Training  for 
Aliens  and  Other  Designated 
individuals 

1 .  The  Authority  citation  continues  to 
read  as  follows: 

Authority:  Section  113  of  Public  Law  107- 
71. 115  Stat.  622  (49  U.S.C.  44939). 

2.  Amend  §  105.10  by  revising 
paragraph  (a)(3)  and  paragraph  (b)(1)  to 
read  as  follows: 

§  105.10    Definitions,  purpose,  and  scope. 

(a)  *  *   * 

(3)  Candidate  means  any  person 
seeking  training  in  the  operation  of  an 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or  more 
from  a  Provider  who  is  either: 

(i)  An  alien  as  defined  in  section 
101(a)(3)  of  the  Immigration  and 
Nationality  Act,  8  U.S.C.  1101(a)(3);  or 

(ii)  Is  within  a  class  of  persons  as 
specified  by  the  Under  Secretary  of 
Transportation  for  Security,  pursuant  to 
section  113(a)  of  ATSA,  49  U.S.C. 
44939(a). 
***** 

(b)*  *  * 

(1)  Section  113  of  ATSA  prohibits 
Providers  from  furnishing  aviation 
instruction  to  candidates  on  aircraft 
with  a  maximiun  certificated  takeoff 
weight  of  12,500  pounds  or  more 
without  the  prior  notification  of  the 
Attorney  General.  The  purpose  of  this 
notification  is  to  allow  the  Attorney 
General  to  determine  whether  such  an 
individual  presents  a  risk  to  aviation  or 
national  seciuity  before  flight 
instruction  may  begin.  The  Department 
believes  that  it  is  unnecessary  to  make 
a  candidate  wait  for  45  days  in  order  to 
begin  training  if  the  Department  has 
completed  its  risk  assessment. 
Therefore,  after  providing  the  required 
notification  to  the  Attorney  General  as 
described  in  this  subpart,  the  Provider 
may  begin  instruction  of  a  candidate  if 
the  Attorney  General  has  informed  the 
Provider  that  the  candidate  does  not 
present  a  risk  to  aviation  or  national 
security  as  result  of  the  risk  assessment 
conducted  pursuant  to  section  113  of 
ATSA.  If  the  Attorney  General  does  not 
provide  either  an  authorization  to 
proceed  with  training  or  a  notice  to 
deny  training  within  45  days  after 
receiving  the  required  notification,  the 
Provider  may  commence  training  at  that 
time.  All  candidates,  including  those 
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granted  expedited  processing  in 
accordance  with  §  105.12,  must  show  a 
valid  passport  establishing  their  identity 
to  a  Provider  before  commencing 
training.  Candidates  who  are  citizens  or 
nationals  of  the  United  States,  but  who 
were  required  to  provide  notification  to 
the  Attorney  General  may  present  a 
valid  United  States  picture  driver's 
license  in  lieu  of  a  passport. 
***** 

3.  Amend  §  105.11  by  revising  the 
introductory  text  to  paragraph  (a)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows; 

§  1 05.1 1     Individuals  not  requiring  a 
security  risk  assessment. 

J  (a)  Citizens  and  nationals  of  the 
United  States.  A  citizen  or  national  of 
the  United  States  is  not  subject  to 
section  113  of  ATSA,  unless  designated 
by  the  Under  Secretary  of 
Transportation  for  Security.  A  Provider 
must  determine  whether  a  prospective 
trainee  is  a  citizen  or  national  of  the 
United  States  prior  to  providing 
instruction  on  aircraft  with  a  maximum 
certificated  takeoff  weight  of  12,500 
pounds  or  more.  To  establish  United 
States  citizenship  or  nationality,  the 
prospective  trainee  must  show  the 
Provider  from  whom  he  or  she  seeks 
training  any  of  the  following  documents 
as  proof  of  United  States  citizenship  or 
nationality: 
***** 

(b)  Exception.  Notwithstanding 
paragraph  (a)  of  this  section,  a  Provider 
is  required  to  provide  notification  to  the 
Attorney  General  with  respect  to  any 
candidates  who  are  within  a  class  of 
persons  designated  by  the  Under 
Secretary  of  Transportation  for  Security. 
Individuals  specified  by  the  Under, 
Secretary  of  Transportation  for  Security 
will  be  identified  by  procedures 
developed  by  the  Department  of 
Transportation  and  are  not  eligible  for 
expedited  processing. 
***** 

4.  Amend  §  105.12  by  revising  the 
introductory  text  to  paragraph  (a)  as 
follows: 

§105.12    Notification  for  candidates 
eligible  for  expedited  processing. 

(a)  Expedited  processing.  The 
Attorney  General  has  determined  that 
providing  aviation  training  to  certain 
categories  of  candidates  is  not  likely  to 
present  a  risk  to  aviation  or  national 
security  because  of  the  aviation  training 
already  possessed  by  these  individuals 
or  because  of  risk  assessments 
conducted  by  other  agencies.  Therefore, 
candidates  determined  by  Providers  to 
be  eligible  for  expedited  processing  are 
subject  to  the  notification  requirements 


of  this  section,  but  do  not  have  to 
comply  with  the  more  detailed 
notification  requirements  of  section 
105.13,  unless  the  candidates  are  within 
a  class  of  persons  as  designated  by  the 
Under  Secretary  of  Transportation  for 
Security.  The  following  categories  of 
candidates  are  eligible  for  expedited 
processing: 
***** 

5.  Adding  a  new  §  105.13  to  read  as 
follows: 

§  105.13    Notification  for  candidates  not 
eligible  for  expedited  processing. 

(a)  A  Provider  must  submit  a 
complete  Flight  Training  Candidate 
Checks  Program  form  and  arrange  for 
the  submission  of  fingerprints  to  the 
Department  in  accordance  with  this 
section  prior  to  providing  flight  training, 
except  with  respect  to  persons  whom 
the  Provider  has  determined,  as 
provided  in  §  105.11  or  §  105.12,  are  not 
subject  to  a  security  risk  assessment  or 
are  eligible  for  expedited  processing.  A 
separate  form  must  be  submitted  for 
each  course  or  instance  of  training 
requested  by  a  candidate.  Where  a 
Provider  enlists  the  assistance  of 
another  Provider  in  training  a  candidate, 
no  additional  request  need  be 
submitted,  as  long  as  the  specific 
instance  of  training  has  been  approved. 

fb)  The  completed  form  should  be 
sent  to  the  Attorney  General  via 
electronic  submission  at  https:// 
www.flightschoolcandidates.gov/insdoc/ 
index.html.  No  paper  submissions  of 
this  form  will  be  accepted. 

(1)  In  order  to  ensure  that  such 
electronic  submissions  are  made  by 
Federal  Aviation  Administration  (FAA) 
certificated  training  providers.  Providers 
must  receive  initial  access  to  the  system 
through  the  FAA.  Providers  should 
register  through  their  local  Flight 
Standards  District  Offices.  The  FAA  has 
decided  that  registration  will  be  by 
appointment  only.  Upon  registration. 
Providers  will  be  sent  (via  electronic 
mail)  an  access  password  to  use  the 
system. 

(2)  Candidates  may  complete  the 
online  form  at  https:// 
www.flightschoolcandidates.gov/insdoc/ 
index.html  to  reduce  the  burden  on  the 
Provider.  After  the  form  has  been 
completed  by  a  candidate,  it  will  be 
forwarded  electronically  to  the  Provider 
for  verification  that  the  candidate  is  a 
bona  fide  applicant.  Verification  by  the 
Provider  will  be  considered  submission 
of  the  form  for  purposes  of  paragraph  (a) 
of  this  section.  In  order  to  reduce  the 
burden  on  the  candidates,  personal 
information  only  needs  to  be  updated, 
rather  than  reentered,  for  each 
subsequent  training  request. 


(c)  Candidates  also  must  submit 
fingerprints  to  the  Federal  Bureau  of 
Investigation  (FBI)  as  part  of  the 
identification  process.  These 
fingerprints  must  be  taken  by  a  federal, 
state,  or  local  law  enforcement  agency, 
or  any  other  official  approved  by  the 
Director  of  the  Foreign  Terrorist 
Tracking  Task  Force.  In  the  case  of 
candidates  seeking  training  from 
providers  located  in  countries  other 
than  the  United  States,  fingerprints  may 
be  taken  by  officials  at  the  nearest 
United  States  embassy  or  consulate. 
Law  enforcement  agencies  are  not 
required  to  participate  in  this  process, 
but  their  cooperation  is  strongly 
encouraged.  Any  officials  taking 
fingerprints  as  part  of  the  notification 
process  must  comply  with  the  following 
requirements  when  taking  and 
processing  fingerprints  to  ensure  the 
integrity  of  the  process: 

(1)  Candidates  must  provide  two 
forms  of  identification  at  the  time  of 
fingerprinting.  In  the  case  of  aliens,  one 
of  the  forms  of  identification  must  be 
the  individual's  passport;  in  the  case  of 
United  States  citizens  or  nationals,  a 
valid  photo  driver's  license  issued  in 
the  United  States  may  be  submitted  in 
lieu  of  a  passport. 

(2)  The  fingerprints  must  be  taken 
under  the  direct  observation  of  a 
government  official; 

(3)  The  fingerprints  must  be  recorded 
on  fingerprint  cards  distributed  by  the 
Director  of  the  Foreign  Terrorist 
Tracking  Task  Force  for  that  purpose,  or 
processed  by  other  means  approved  by 
the  Director  of  the  Foreign  Terrorist 
Tracking  Task  Force; 

(4)  The  fingerprint  submissions  must 
be  forwarded  to  the  FBI  in  the  manner 
specified  by  the  Director  of  the  Foreign 
Terrorist  Tracking  Task  Force; 

(5)  Officials  taking  fingerprints  should 
ensure  that  any  fingerprints  provided  to 
the  FBI  are  not  placed  within  the 
control  of  the  candidate  or  the  Provider 
at  any  time;  and 

(6)  Candidates  must  pay  for  all  costs 
associated  with  taking  and  processing 
their  fingerprints. 

(d)  In  accordance  with  Public  Law 
101-515,  as  amended,  the  Director  of 
the  FBI  is  authorized  to  establish  and 
collect  fees  to  process  fingerprint 
identification  records  and  name  checks 
for  certain  purposes,  including  non- 
criminal justice  and  licensing  purposes. 
In  addition  to  the  cost  to  the  FBI  for 
conducting  its  review,  other  fees  may  be 
imposed,  including  the  cost  of  taking 
the  fingerprints  and  the  cost  of 
processing  the  fingerprints  and 
submitting  them  to  the  FBI  for  review. 
Because  the  total  fee  may  vary  by  state, 
the  candidate  must  check  with  the 
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entity  taking  the  fingerprints  to 
determine  the  applicable  total  fee.  This 
payment  must  be  made  at  the 
designated  rate  for  each  set  of 
fingerprints  submitted. 

(e)  hi  some  cases,  candidates  seeking 
training  from  Providers  abroad  may  be 
unable  to  obtain  fingerprints.  If  a 
Provider  located  in  a  country  other  than 
the  United  States  determines  that 
compliance  with  the  fingerprint 
requirement  is  not  practicable,  it  may 
request,  in  writing,  a  waiver  of  the 
requirement,  on  a  case-by-case  basis,  by 
contacting  the  Foreign  Terrorist 
Tracking  Task  Force,  Aviation  Industry 
Liaison.  In  such  a  case,  the  Foreign 
Terrorist  Tracking  Task  Force  will  have 
discretion  to  grant  the  waiver;  deny  the 
waiver;  or  prescribe  a  reasonable 
alternative  manner  of  complying  with 
the  fingerprint  requirement. 

(f)  The  45-day  review  period  by  the 
Department  will  not  start  until  all  the 
required  information  has  been 
submitted,  including  fingerprints. 

6.  Adding  a  new  §  105.14  to  read  as 
follows: 

S 1 05.1 4    Risk  assessment  for  candidates 
not  granted  expedited  processing. 

(a)  It  is  the  responsibility  of  the 
Department  of  Justice  to  conduct  a  risk 
assessment  for  each  candidate.  The 
Department  has  made  an  initial 
determination  that  providing  training  to 
the  aliens  in  the  categories  set  forth  in 
§  105.12(a)  presents  little  risk  to  aviation 
or  national  security  and  therefore  has 
established  an  expedited  processing 
procedure  for  these  aliens.  Based  on  the 
information  contained  in  each  Flight 
Training  Candidates  Checks  Program 
form  and  the  corresponding  set  of 


fingerprints,  the  Department  will 
determine  whether  a  candidate  not 
granted  expedited  processing  presents  a 
risk  to  aviation  or  national  security. 

(b)  After  submission  of  the  Flight 
Training  Candidate  Checks  Program 
form  by  the  Provider,  the  Department 
will  perform  an  interim  risk  assessment. 

(1)  If  the  Department  determines  that 
a  candidate  does  not  present  a  risk  to 
aviation  or  national  security  as  a  result 
of  the  interim  risk  assessment,  the 
candidate  and/ or  the  Provider  will  be 
notified  electronically  that  the 
candidate  may  proceed  to  the  I'rovider 
to  receive  appropriate  materials  to 
complete  the  fingerprinting  process 
described  in  §  105.13(c)  and  (d).  The 
Provider's  e-mail  also  will  provide  a 
toll-free  telephone  nimiber  through 
which  "fingerprint  packets"  will  be 
provided. 

(2)  If  the  E)epartment  determines  that 
the  candidate  presents  a  risk  to  aviation 
or  national  security,  when  appropriate, 
it  will  notify  the  Provider  electronically 
that  training  is  prohibited. 

(3)  For  each  training  request,  the 
Department  will  have  45  days  from  the 
date  on  which  all  required  information, 
including  fingerprints,  is  submitted  to 
conduct  an  appropriate  risk  assessment. 
Every  effort  will  be  made  to  respond  to 
a  training  request  in  the  briefest  time 
possible.  If  no  notification  or 
authorization  by  the  Department  has 
occurred  within  45  days  of  submission 
of  all  the  required  information,  the 
Provider  may  proceed  with  the  training, 
upon  establishing  the  candidate's 
identity  in  accordance  with  paragraph 
(d)  of  this  section. 

(c)  Providers  must  ascertain  the 
identity  of  each  candidate.  For 


candidates  who  are  not  citizens  or 
nationals  of  the  United  States,  a 
Provider  must  inspect  the  candidate's 
passport  to  verify  the  candidate's 
identity  before  providing  training; 
candidates  who  are  citizens  or  nationals 
of  the  United  States  must  present  either 
a  valid  United  States  passport  or  a  valid 
United  States  picture  driver's  license.  If 
the  candidate's  identity  cannot  be 
verified,  then  the  Provider  cannot 
proceed  with  training. 

(d)  If,  at  any  time  after  training  has 
begun,  the  Department  determines  that 
a  candidate  subject  to  this  section  being 
trained  by  a  Provider  presents  a  risk  to 
aviation  or  national  security,  when 
appropriate,  the  Department  shall  notify 
the  Provider  to  cease  training.  A 
Provider  so  notified  shall  immediately 
cease  providing  any  training  to  the 
person,  regardless  of  whether  or  in  what 
manner  such  training  had  been 
authorized.  The  Provider  who  submitted 
the  candidate's  identifying  information 
will  be  responsible  for  ensuring  that  the 
training  is  promptly  halted,  regardless 
of  whe&er  another  Provider  is  currently 
training  the  candidate. 

(e)  With  regard  to  any  determination 
as  to  an  alien  candidate's  eligibility  for 
training,  when  appropriate,  the 
Department  will  inform  the  Secretary  of 
State  and  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
as  to  the  identity  of  the  alien  and  the 
determination  made. 

Dated:  June  11,  2002 
John  Ashcroft, 

Attorney  General. 

(PR  Doc.  02-15061  Filed  6-11-02;  5:07  pm] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Rescission  of  Second  Notice 
of  Advance  Consent  for  Providing 
Certain  Aviation  Training 

agency:  Department  of  Justice. 
action:  Notice. 

SUINIMARY:  This  document  notifies  the 
public  that  the  Attorney  General  is 
rescinding  a  notice  published  in  the 


Federal  Register  on  February  8,  2002 
(67  FR  6051-6052),  entitled  "Provision 
of  Aviation  Training  to  Certain  Alien 
Trainees,  Additional  Categories  of 
Provisional  Advance  Consent."  For 
additional  information,  see  the  Interim 
Final  Rule  entitled  "Screening  of  Aliens 
and  Other  Designated  Individuals 
Seeking  Flight  Training,"  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 


FOR  FURTHER  INFORIMATION  CONTACT: 
Steven  C.  McCraw,  Director,  Foreign 
Terrorist  Task  Force.  U.S.  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530,  telephone  (703) 
414-9535. 

Dated:  May  29.  2002. 
Rosemary  Hart, 

Senior  Counsel,  Office  of  Legal  Counsel. 
[FR  Doc.  02-15062  Filed  6-11-02;  5:07  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  14,  2002 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease;  disease 
status  change — 
Estonia;  published  5-30-02 
ICOIMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
correction;  published  6- 
14-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  published  4-15-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicaid: 
J  Managed  care 

Rule  with  comment  period 
withdrawn;  published  6- 
14-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices; 
Obstetrical  and 
gynecological  devices — 
Glans  sheath  devices; 
published  6-14-02 
JUSTICE  DEPARTMENT 
Security  risk  assessments: 
Aviation  Transportation  and 
Security  Act — 
Aviation  training  for  aliens 
and  other  designated 
individuals;  flight  training 
screening;  published  6- 
14-02 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 


Nonmanufacturer  rule; 
waivers — 

Plain  unmounted  bearings 
and  mourited  bearings; 
published  5-30-02 

TRANSPORTATION 
DEPARTMENT    . 
Coast  Guard 

Passenger  Vessel  Safety  Act 
of  1993;  implementation: 
Uninspected  passenger 
vessels;  published  5-15-02 
Ports  and  watenvays  safety: 
Lake  Michigan — 
Kewaunee  f^iuclear  Power 
Plant,  Wl;  security 
zone;  published  6-14-02 
Point  Beach  Nuclear 
Power  Plant,  Wl; 
security  zone;  published 
6-14-02 
Lake  Ontario- 
Oswego,  NY;  security 

zone;  published  6-14-02 
Rochester,  NY;  security 
zone;  published  6-14-02 
Saint  Lawrence  River, 
Messena,  NY;  temporary 
security  zone;  published 
6-14-02 
Sandy  Hook  Bay,  NJ;  safety 
zone;  published  5-22-02 
Regattas  and  marine  parades: 
Racine  Hartxjr,  Wl; 
fireworks  display;  safety 
zone;  published  6-14-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Air  Tractor,  Inc.;  published 

6-4-02 
Eurocopter  Deutschland; 

published  5-30-02 

Raytheon;  published  5-29-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 
Cross-reference  change  in 

forms  to  be  fumished; 

published  6-14-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Texas  (splenetic)  fever  in 
cattle- 
State  and  area 
classifications; 


comments  due  by  6-17- 
02;  published  4-16-02 
[FR  02-09209] 
Overtime  services  relating  to 
imports  and  exports: 
Fee  increases;  comments 
due  by  6-21-02;  published 
4-22-02  (FR  02-09827] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species; 

Sea  turtle  conservation — 
Mid-Atlantic  Exclusive 
Economic  Zone;  closure 
to  large-mesh  gillnet 
fishing;  comments  due 
by  6-19-02;  published 
3-21-02  (FR  02-06772] 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aluetian 
Islands  groundfish  and 
Gulf  of  Alaska 
groundfish;  Steller  sea 
lion  protection 
measures;  comments 
due  by  6-17-02; 
published  5-16-02  (FR 
02-12278] 
Gulf  of  Mexico  stone  crab; 
comments  due  by  6-17- 
02;  published  4-18-02  (FR 
02-09520] 
Magunuson-Stevens  Act 
provisions — 

Domestic  fishing;  geaeral 
provisions;  comments 
due  by  6-17-02; 
published  4-18-02  (FR 
02-09462] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Westem  Pacific  pelagics; 
.  comments  due  by  6-20- 
02;  published  5-6-02 
(FR  02-11026] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Trademarics: 
Paper  forms  use  for 
submission  of  registration 
applications  and  other 
documents;  processing 
fee;  comments  due  by  6- 
17-02;  published  5-17-02 
(FR  02-12156] 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Foster  Grandparent  Program; 

amendments;  comments  due 

by  6-17-02;  published  4-17- 

02  (FR  02-09200] 
Senior  Companion  Program; 

amendments;  comments  due 


by  6-17-02;  published  4-17- 
02  (FR  02-09199] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program— 
Deductibles  waiver  and 

prime  enrollment  period 

clarification;  comments 

due  by  6-17-02; 

published  4-18-02  (FR 

02-09244] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

Generator  interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  6-17-02;  published 
5-2-02  (FR  02-10663] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  (FR  02-12281] 
Indiana;  comments  due  by 
6-17-02;  published  5-16- 
02  (FR  02-12282] 
Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 

California;  comments  due  by 
6-19-02;  published  5-20- 
02  (FR  02-12410] 
Louisiana;  comments  due  by 
6-19-02;  published  5-20- 
02  (FR  02-12616] 
Maine;  comments  due  by  6- 
19-02;  published  5-20-02 
(FR  02-12469] 
Minnesota;  comments  due 
by  6-19-02;  published  5- 
20-02  (FR  02-12414] 
Utah;  comments  due  by  6- 
19-02;  published  5-20-02 
(FR  02-12412] 
Radiation  protectron  programs: 
Rocky  Flats  Environmental 
Technology  Site — 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  6-19- 
02;  published  5-20-02 
(FR  02-12684] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
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by  6-17-02;  published 
5-16-02  (FR  02-121451 
Water  supply: 
National  primary  drinking 
water  regulations- 
Agency  review  results; 
comments  due  by  6-17- 
02;  published  4-17-02 
[FR  02-09154] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments: 

California;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10479] 

Michigan;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10478] 

Pennsylvania;  comments 
due  by  6-17-02;  published 
4-29-02  [FR  02-10476] 

Vermont;  comments  due  by 
6-17-02;  published  4-29- 
02  [FR  02-10477] 
Television  broadcasting: 

Cable  modem  service;  high- 
speed Internet;  broadband 
access  over  cable  and 
other  facilities;  appropriate 
regulatory  treatment; 
comments  due  by  6-17- 
02;  published  4-17-02  [FR 
02-09102] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 
Administrative  errors 

correction,  expanded  and 

continuing  eligibility,  death 

benefits,  and  loan 

program — 

Uniformed  Services 
Employment  and 
Reemployment  Rights 
regulations,  etc.; 
comments  due  by  6-17- 
02;  published  5-17-02 
[FR  02-12344] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Color  additives: 
Sodium  copper  chlorophyllln; 
comments  due  by  6-19- 
02;  published  5-20-02  [FR 
02-12544] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Florida  manatee;  protection 

areas;  comments  due  by 

6-17-02;  published  4-16- 

02  [FR  02-09224] 

Migratory  bird  hunting: 

Seasons,  limits,  and 

shooting  hours; 

establishment,  etc. 


Meetings;  comments  due 
by  6-21-02;  published 
6-11-02  [FR  02-14664) 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Pemnanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Illinois;  comments  due  by  6- 

17-02;  published  5-17-02 

[FR  02-12463] 
Kentucky;  comments  due  by 

6-20-02;  published  6-5-02 

[FR  02-14077] 
Utah;  comments  due  by  6- 

17-02;  published  5-17-02 

[FR  02-12459] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Immigration  detainees  in 
non-Federal  facilities; 
public  disclosure  of 
infomiation;  comments 
due  by  6-21-02;  published 
4-22-02  [FR  02-09863] 

Nonimmigrant  classes: 

Student  and  Exchange 
Visitor  Information 
System;  F,  J,  and  M 
nonimmigrants;  infomiation 
retention  and  reporting; 
comments  due  by  6-17- 
02;  published  5-16-02  [FR 
02-12022] 

Correction;  comments  due 
by  6-17-02;  published 
5-24-02  [FR  C2-12022] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Premium  pay  limitations; 
comments  due  by  6-18- 
02;  published  4-19-02  [FR 
02-09537] 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Electronic  filing  of 
documents  over  Internet; 
comments  due  by  6-21- 
02;  published  5-21-02  [FR 
02-12644] 

SMALL  BUSINESS 
ADMINISTRATION 

New  Mart(ets  Venture  Capital 
Program: 

Miscellaneous  amendments; 
comments  due  by  6-19- 
02;  published  5-20-02  [FR 
02-12198] 
Small  business  investment 

companies: 

Small  business  concern, 
control;  sale  of  equity 
securities  in  portfolio 
concem  to  competitor  of 
that  portfolio  concem; 


comments  due  by  6-17- 
02;  published  5-17-02  [FR 
02-12466] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 
Small  arms  ammunition 

manufacturing; 

comments  due  by  6-19- 

02;  published  6-7-02 

[FR  02-14246] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Hematological  disorders  and 
malignant  neoplastic 
diseases;  medical  criteria 
evaluation;  comments  due 
by  6-17-02;  published  4- 
18-02  [FR  02-09468] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
INTELSAT;  addition  as 
international  organization 
Clarificatk>n  of  status  of 
organization  and 
personnel  affected; 
comments  due  by  6-17- 
02;  published  4-17-02 
[FR  02-08549] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Minnesota;  comments  due 
by  6-17-02;  published  4- 
16-02  [FR  02-09108] 
Ports  and  watenvays  safety: 
Chicago  Captain  of  Port 
Zone,  Lake  Michigan,  IL; 
security  zones;  comments 
due  by  6-21-02;  published 
5-22-02  [FR  02-12734] 
Manchester  Bay,  MA;  safety 
zone;  comments  due  by 
6-17-02;  published  5-17- 
02  [FR  02-12421] 
Milwaukee  Captain  of  Port 
Zone,  Wl;  safety  zones; 
comments  due  by  6-17- 
02;  published  4-18-02  [FR 
02-09417] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bell;  comments  due  by  6- 

17-02;  published  4-17-02 

[FR  02-09173] 
Boeing;  comments  due  by 

6-17-02;  published  4-18- 

02  [FR  02-09390] 
Bombardier  comments  due 

by  6-19-02;  published  5- 

20-02  [FR  02-12518] 
Diamond  Aircraft  Industries 

GmbH;  comments  due  by 

6-17-02;  published  5-20- 

02  [FR  02-12519] 


Enstrom  Helicopter  Corp.; 
comments  due  by  6-17- 
02;  published  4-17-02  [FR 
02-09144] 

Glaser-Dirt<s  Flugzeugbau 
GmbH;  comments  due  by 
6-17-02;  published  5-20- 
02  [FR  02-12520] 

Gulfstream;  comments  due 
by  6-21-02;  published  5- 
22-02  [FR  02-12516] 

Rolls-Royce  pic;  comments 
due  by  6-17-02;  published 
4-18-02  [FR  02-09394] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  documentation: 
Fishery  endorsement;  U.S- 
flag  vessels  of  100  feet  or 
greater  in  registered 
length;  comments  due  by 
6-17-02;  published  4-16- 
02  [FR  02-09005] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3448/P.L.  107-188 

Public  Health  Security  and 
Bioten-orism  Preparedness  and 
Response  Act  of  2002  (June 
12,  2002;  116  Stat.  594) 
Last  List  June  12,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
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publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
r  message: 


SUBSCRIBE  PUBLAWS-L 

Your  fslame. 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 


PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  CompUaliun  of 

Presidential 
Documents 


Monday,  lanuary  13.  1907 
Vuluitu.  33 — Niinibttr  2 
Pags  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ontor  Pmcasting  Coda: 

*  5420 


Charge  your  order.   |iH|K|  ^^^^ 
It's  Easy!  |^B  hSh 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


I I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

Iceep  up  to  date  on  Presidential  activities. 

□  $1 51. (X)  First  Class  Mail         E]  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ " 

International  customers  please  add  25%. 


Price  includes  regular. domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  addre!ks 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purcha.se  order  number  (optional) 

May  we  make  your  name/addlreB  avaiabie  to  other  malen? 


YES    NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents    . 

n  GPO  Deposit  Account         I     I     I     I     I     I     I    l-f"! 
I    I  VISA       LJ  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorising  signature  -voo 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Any  pe-^on  who  uses  the  Federal  Register  and  Code  of  Federal 

Reguiat.ons. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  July  23,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Unioi\  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

info@fedreg.nara.gov 
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Agricutture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Hawaiian  and  territorial  quarantine  notices: 
Rambutan,  longan,  and  litchi  from  Hawaii,  41155-41157 

Architectural  and  Transportation  Barriers  Compliance 
Board 

PROPOSED  RULES 

Americans  with  Disabilities  Act  and  Architectiual  Barriers 
Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities;  public  rights-of-way;  draft 
guidelines  availability,  41206-41207 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Himianities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Emerging  Infections  Program,  41239-41243 
New  England  Medical  Center,  41243 

I  j  Vector-Borne  Infectious  Diseases  Fellowship  Training 

I I  Programs;  correction,  41243 
Meetings: 

Radiation  and  Worker  Health  Advisory  Board,  41243- 
41244 


Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Privacy  Act: 

Systems  of  records,.  41244-41250 

Children  and  Families  Administration. 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  41250 
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Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
California,  41217 
Michigan,  41217 

Coast  Guard 

RULES 

Drawbridge  operations: 
Florida,  41174-41175 
Ports  and  waterways  safety: 
Calvert  Cliffs  Nuclear  Power  Plant,  MD;  security  zone, 

41177^1178 
Chicago  Harbor,  IL.  Lake  Michigan  Navy  Pier;  safety 
zone,  41175-41176 

Commerce  Department 

See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  and  apparel  categories: 
Caribbean  Basin  Trade  Partnership  Act;  short  supply 
requests — 
100  percent  cotton  yam-dyed  flaimel  fabrics,  41219 

Commodity  Futures  Trading  Commission 

RULES 

Intermediaries;  registration  in  the  futures  industry 

Correction,  41166 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  41219- 
41220 

Customs  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Importer  Self-Assessment  Program,  41298-41300 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Mediplas  Innovations,  Inc.,  41256-41264 

Education  Department 

NOTICES 

Agency  information  collection  activifies: 
Proposed  collection;  comment  request,  41220 
Submission  for  OMB  review;  comment  request,  41220- 
41221 
Grants  and  cooperative  agreements:  availability,  etc.: 
Elementary  and  secondary  education — 
Transition  to  Teaching  program,  41221-41224 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  41276-41277 
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Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  41277 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  notice  of  intent: 
Lawrence  Livermore  National  Laboratory,  CA;  evaluation 
of  environmental  impacts  associated  with  continuing 
operations  for  next  10  years.  41224-41227 

Environmentai  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plan  for 
designated  facilities  and  pollutants: 

Puerto  Rico,  41179-41181 
PROPOSED  RULES 
Hazardous  waste  program  authorizations: 

Oregon,  41207-41213 

» 

Executive  Office  of  the  President 

See  Management  and  Budget  OfBce 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 

Special  conditions — 
Israel  Aircraft  Industries,  Ltd.  model  11 24/1 124 A 
airplanes,  41157-41160 
Class  B  airspace,  41160-41166 
PROPOSED  RULES 
Aircraft  products  and  parts;  certification  procedures: 

Registration  requirements;  court  of  competent 
jurisdiction,  41301-41304 
NOTICES 
Aeronautical  land-use  assurance;  waivers: 

Madera  Municipal  Airport,  Madera,  CA,  41294 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  41294 
Exemption  petitions;  summary  and  disposition,  41295 
Passenger  facility  charges;  applications,  etc.: 

Morgantown,  WV,  et  al.,  41295^1297 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Non-dominant  carriers;  Communications  Act  Section  214; 
domestic  authorizations;  streamlining  measiues 
implementation,  41181-41182 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Central  Illinois  Generation,  Inc.,  et  al.,  41229-41231 
Duke  Power,  et  al.,  41231-41233 

Environmental  statements;  availability,  etc.: 
Maine  Department  of  Marine  Resources,  41233-41234 

Hydroelectric  applications,  41234 

Meetings: 
Natural  Gas  Pipeline  Company  of  America;  posting  and 
allocating  capacity  procedures,  meeting  deferral, 
41234-41235 

Meetings;  Sunshine  Act,  41235 

Applications,  hearings,  determinations,  etc.: 
Cogen  Technologies  NJ  Ventiu^,  41227 
LG&E  Capital  Trimble  County  LLC.  41227^1228 


LG&E  Trust  No.  2001-A,  41228 

PJM  Interconnection,  L.L.C.,  41228 

Power  Contract  Finance,  L.L.C.,  41228-41229 

Federal  Motor  Carrier  Safety  Administration 

RULES 

Motor  carrier  safety  standards: 
Safety  auditors,  safety  investigators  and  safety  inspectors; 
certification,  41196 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  41235-41236 
Formations,  acquisitions,  and  mergers,  41236 

Food  and  Drug  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Veterinary  Medicine  Advisory  Committee,  41250 

Forest  Service 

NOTICES 

Envirotunental  statements;  notice  of  intent: 
Talladega  National  Forest,  AL;  Longleaf  Ecosystem 
Restoration  Project,  41214-41216 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Arichi,  Tatsvmii,  Ph.D.,  41236 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  41251- 
41252 

Housing  and  UriMin  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  41254-41255 
Submission  for  OMB  review;  comment  request,  41255 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  41255- 
41256 

Interior  Department 

See  Land  Management  Bureau 

See  National  Indian  Gaming  Commission 

International  Trade  Administration 

NOTICES 
Antidumping: 
Structural  steel  beams  from — 
Luxembourg,  41218 
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Justice  Department 

See  Drug  Enforcement  Administration 
See  National  Institute  of  Corrections 
See  Victims  of  Crime  Office 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 


Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  Advisory  Coimcils — 

Northeast  California,  41256 

Northwest  California,  41256 

tibraries  and  Information  Science,  National  Commission 

,^ee  National  Commission  on  Libraries  and  Information 
Science 


Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  4128Q-41282 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 

I ,  Proposed  collection;  comment  request,  41216-41217 

National  Commission  on  Libraries  and  Information 
Science 

NOTICES 

Meetings;  Sunshine  Act,"  41278-41279 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Leadership  Initiatives  Advisory  Panel,  41277-41278 

National  Council  on  the  Arts,  41278 
Meetings;  Sunshine  Act.  41278-41279 

National  Indian  Gaming  Commission 

RULES 

Electronic  or  electromechanical  facsimile;  games  similar  to 
bingo;  and  electronic,  computer,  or  other  technologic 
aids  to  Class  II  games;  definitions,  41166-41174 


National  institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

National  Sherriffs'  Institute;  leadership  training  program; 
1 1         correction,  41265 

National  Institutes  of  Health 

NOTICES 

latent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Activity  Dependent  Neuropathic  Factor  ID.  41252-41253 
OncoTac  Pharmaceuticals.  41253-41254 


National  Oceanic  and  Atnwspheric  Administration 

RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation — 
Pound  net  fishery  in  Virginia  waters,  41196-41204 


National  Science  Foundation 

NOTICES 
Meetings: 
Geosciences  Advisory  Committee,  41279 

National  Telecommunications  and  Information 
Administration 

RULES 

Commercial  wireless  communications  service: 
Frequency  spectrum  reallocation;  private  sector 

reimbursement  to  Federal  entities,  41182-41196 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings:  i 

Reactor  Safeguards  Advisory  Committee,  41280 
Applications,  hearings,  determinations,  etc.: 

ABB  Prospects,  Inc.,  41279-41280 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

PROPOSED  RULES 
Railroad  Retirement  Act: 
Retirement  age;  definition,  41205-41206 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  41282-41283 
Investment  Company  Act  of  1940: 

Approval  order  applications — 
SBM  Certificate  Co.,  41283-41284 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  41284-41285 

Government  Securities  Clearing  Corp..  41285-41287 

Options  Clearing  Corp.,  41287-41288 

Pacific  Exchange,  Inc.,  41288-41290 

Small  Business  Administration 

NOTICES 

Meetings: 
Regulatory  Fairness  Board — 
Region  VIII;  Public  Roundtable,  41290 
Region  V  Public  Roundtable,  41290-41291 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines; 
correction,  41291 

Special  Counsel  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  41291- 
41292 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 
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Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Older  adults;  meeting  mental  health  services  needs 
Group  II  award  component  withdrawn,  41254 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
I&M  Rail  Link  LLC,  41297-41298 
Idaho  Northern  &  Pacific  Raih-oad  Co.,  41298 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  notice  of  intent: 
Loudon  County,  TN;  Tellico  Reservoir,  recreational  and 
residential  development,  41292-41293 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  41293 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
41293-41294 


Treasury  Department 

See  Customs  Service 

Veterans  Affairs  Department 

RULES 

Medical  benefits: 
Filipino  veterans  eligible  for  hospital  care,  nursing  home 
care,  and  medical  services,  41178—41179 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Crime  victim  comprehensive  services  program,  41265- 

41272 
Victim  assistance  to  trafficking  victims;  training  and 

technical  assistance,  41272-41276 


Separate  Parts  In  This  Issue 

Part  II 

Transportation  Department,  Federal  Aviation 
Administration,  41301-41304 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  318 
[Docket  No.  98-127-2] 

Rambutan,  Longan,  and  LItchI  From 
Hawaii 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
Hawaiian  fruits  and  vegetables 
regulations  to  provide  alternative 
treatments  for  rambutan,  longan,  and 
litchi  moving  interstate  from  Hav^raii. 
This  action  will  facilitate  the  interstate 
movement  of  rambutan,  longan,  and 
litchi  from  Hawaii  while  continuing  to 
provide  protection  against  the  spread  of 
injurious  plant  pests  from  Hawaii  to 
other  parts  of  the  United  States.  We  are 
also  consolidating  and  updating  the 
existing  regulations  governing  the 
interstate  movement  of  certain  fruits 
from  Hawaii  in  order  to  make  the 
regulations  easier  to  understand. 

DATES:  This  regulation  is  effective  July 
17,  2002.  The  incorporation  by  reference 
of  the  material  described  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  L.  West,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  Fruits  and  Vegetables 
regulations,  contained  in  7  CFR  318.13 
through  318.13-17  (referred  to  below  as 
the  regulations),  govern,  among  other 
things,  the  interstate  movement  of  fruits 


and  vegetables  from  Hawaii.  Regulation 
is  necessary  to  prevent  the  spread  of 
dangerous  plant  diseases  and  pests  that 
exist  in  Hawaii,  including  the 
Mediterranean  fruit  fly  [Ceratitis 
capitata],  the  melon  fly  (Bactrocera 
cucurbitae),  and  the  Oriental  fruit  fly 
[Bactrocera  dorsalis). 

On  July  18,  2001,  we  published  in  the 
Federal  Register  (64  FR  37425-37429, 
Docket  No.  98-127-1)  a  proposal  to 
amend  the  regulations  by  providing 
alternative  treatments  for  rambutan, 
longan,  and  litchi  moving  interstate 
from  Hawaii.  We  proposed  this  action 
because  we  determined  that  it  would 
facilitate  the  interstate  movement  of 
rambutan,  longan,  and  litchi  from 
Hawaii  while  continuing  to  provide 
protection  against  the  spread  of 
injurious  plant  pests  from  Hawaii  to 
other  parts  of  the  United  States.  In  the 
proposed  rule,  we  also  proposed  to 
consolidate  and  update  the  existing 
regulations  governing  the  interstate 
movement  of  certain  fruits  from  Hawaii 
in  order  to  make  the  regulations  easier 
to  understand. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
September  17,  2001.  We  received  one 
comment  by  that  date.  The  comment 
was  from  an  agricultural  scientist.  The 
commenter  generally  supported  the 
proposed  rule  and  provided  additional 
information  for  our  economic  analysis. 
The  commenter  also  raised  a  few  issues 
that  we  have  discussed  below. 

Comment:  Whenever  inspection  for 
pests  is  mentioned  in  the  regulations. 
APHIS  should  emphasize  that  only  the 
presence  of  live  (not  dead)  pests  can 
interrupt  a  shipment  of  treated  fruits. 

Response:  Currently,  under  §  318.13- 
1 ,  and  for  the  purposes  of  Part  318 
Hawaiian  and  Territorial  Quarantine 
Notices,  plant  pests  are  defined  as  "the 
injurious  insects  and  plant  diseases 
referred  to  in  §  318.1 3,^  in  any  stage  of 
development."  We  believe  that  this 
definition  implies  that  only  live  plant 


'  Section  318.13  lists  the  Mediterranean  fruit  fly 
[Ceratitis  capitata  (Wied.)),  the  melon  fly 
[Bactrocera  cucurbitae  Coq.),  the  oriental  fruit  fly 
[Bactrocera  dorsalis  Hendl.),  green  coffee  scale 
[Coccus  viridis  (Green)),  the  bean  pod  borer 
[^4aruca  testulalis  (Geyer)),  the  bean  butterfly 
[Lampides  boeticus  (L.)),  the  Asiatic  rice  borer 
[Cbilo  suppressalis),  the  mango  weevil 
[Sternochetus  mangiferae  (F.)),  the  Chinese  rose 
beetle  [Adoretus  sinicus  Burm.),  and  a  cactus  borer 
[Cactoblastis  cactorum  (Berg.))  as  pests  that  exist  in 
Hawaii  that  are  new  to  or  not  widely  prevalent 
within  the  continental  United  States. 


pests  should  be  of  concern  to  inspectors, 
though  inspectors,  based  on  their  own 
judgment,  may  consider  the  presence  of 
dead  plant  pests  to  be  evidence  of  pest 
activity  that  could  warrant  more 
detailed  inspection  of  the  affected 
commodity.  In  any  case,  only  the 
presence  of  live  plant  pests  would  be 
grounds  for  taking  quarantine  action  on 
a  shipment  of  treated  fruits  or 
vegetables. 

However,  since  the  current  definition 
for  "plant  pests"  does  not  refer  to  some 
pests  that  may  be  present  in  Hawaii,  we 
are  revising  the  definition  to  reflect  the 
most  current  usage  of  the  term.  For  the 
purposes  of  7  CFR  part  318,  a  plant  pest 
will  be  defined  as  "any  living  stage  of 
any  of  the  following  that  can  directly  or 
indirectly  injure,  cause  damage  to,  or 
cause  disease  in  any  plant  or  plant 
product:  A  protozoan,  nonhuman 
animal,  parasitic  plant,  bacterium, 
fimgus,  virus  or  viroid,  infectious  agent 
or  other  pathogen,  or  any  article  similar 
to  or  allied  with  any  of  those  articles." 
We  believe  this  definition,  which  is 
taken  fit)m  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  provides  adequate 
assurance  that  any  plant  pest  can  be 
subject  to  quarantine  action  under  the 
regulations  in  part  318. 

Comment:  The  hot  water  treatment 
protocol  for  longan  states  that  after 
treatment,  hydrocooling  for  20  minutes 
at  75.2  °F  is  recommended,  though  not 
required,  to  prevent  injury  to  the  fruit 
from  the  hot  water  immersion  treatment. 
Hot  water  treatment  is  always  injurious 
to  fruit  quality,  so  the  protocol  should 
use  the  term  "reduce"  rather  than  the 
term  "prevent." 

Response:  We  agree  with  the 
commenter,  and  are  revising  the 
treatment's  hydrocooling 
recommendation  accordingly. 

Comment:  Recently  published  data 
(submitted  by  the  commenter)  indicate 
that  the  hot  water  immersion  treatment 
for  litchi  and  longan  will  also  kill  the 
larvae  and  pupae  of  moths  of  the  genus 
Cryptophlebia,  two  species  of  which 
attack  litchi  and  longan  in  Hawaii.  A 
statement  to  this  effect  could  be  added 
to  the  final  rule. 

Response:  We  had  not  previously 
required  treatment  of  longans  and 
litchis  for  Crytophlebia  spp.  because  we 
are  confident  that  we  can  intercept  such 
pests  via  inspection.  As  we  will 
continue  to  inspect  for  the  presence  of 
Cryptophlebia  spp.,  we  do  not  believe  it 


41156  Federal  Register / Vol.  67,  No.  116 /Monday,  June  17,  2002 /Rules  and  Regulations 


is  necessary  to  refer  to  Cryptophlebia 
spp.  in  the  final  rule  with  regard  to  the 
treatment  of  longans  and  litchis.  We 
acknowledge,  however,  that  the  ability 
of  the  hot  water  treatment  to  kill 
Cryptophlebia  spp.  will  contribute  to 
overall  quarantine  security. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

In  this  docimient,  we  are  amending 
the  Hawaiian  fruits  and  vegetables 
regulations  to  provide  for  the  interstate 
movement  of  rambutan,  litchi,  and 
longan  from  Hawaii  after  the  fruit  is 
treated,  under  certain  conditions,  for 
fruit  flies.  Under  this  final  rule,  those 
fruits  will  be  allowed  to  move  interstate 
from  Hawaii  if  they  are  first  inspected 
and  then  treated  for  pests  using  the 
following  types  of  treatments: 


Fruit 

Treatment(s) 

Rambutan 

Litchi 

Longan  

High  temperature 
forced  air  or  vapor 
heat. 

Vapor  heat. 

Hot  water. 

This  action  will  facilitate  the 
interstate  movement  of  rambutan, 
longan,  and  litchi  from  Hawaii  while 
continuing  to  provide  protection  against 
the  spread  of  injurious  plant  pests  from 
Hawaii  to  other  parts  of  the  United 
States. 

Prior  to  the  adoption  of  this  final  rule, 
the  above  fruits  were  already  allowed  to 
move  interstate  from  Hawaii  if  treated 
with  irradiation  in  accordance  vtrith  the 
regulations  in  §  318.13— 4f.  Litchi  could 
also  be  moved  interstate  from  Hawaii  if 
treated  with  hot  water  in  accordance 
with  the  Plant  Protection  and 
Quarantine  Treatment  Manual.  Longan 
and  litchi  are  not  allowed  to  be  moved 
into  Florida  due  to  the  risk  of 
introducing  the  litchi  rust  mite  into 
areas  in  Florida  where  longan  and  litchi 
are  commercially  grown. 

Providing  alternative  pest  treatment 
methods  for  rambutan,  litchi,  and 
longan  fruits  from  Hawaii  is  expected  to 
stimulate  growth  of  the  industry  and 
provide  access  to  the  larger  mainland 
market. 

Production  of  rambutan  in  Hawaii 
decreased  from  264.300  pounds  in  1997 
to  about  139,200  pounds  in  1998. 


Rambutan  farm  prices  increased  from 
$2.71  per  pound  to  $3.03  per  pound- 
during  that  period.  There  are 
approximately  50  farms  in  Hawaii  that 
produce  rambutan,  and  each  of  those 
farms  can  be  considered  to  be  small 
entities  according  to  Small  Business 
Administration  (SBA)  criteria  [i.e.,  a 
producer  with  less  than  $750,000  in 
annual  sales). 

In  1998,  the  United  States  produced 
approximately  2.3  million  pounds  of 
litchi,  with  Hawaii  producing  157,000 
pounds  of  litchi,  valued  at  $309,000, 
during  that  same  period.  There  are 
approximately  75  farms  in.  Hawaii  that 
produce  litchi,  and  each  is  a  small 
entity  according  to  SBA  criteria. 

The  United  States  produces 
approximately  1 .4  million  pounds  of 
longan  (mosUy  in  Florida)  annually, 
with  a  market  value  of  approximately 
$767,000.  Hawaii  produced 
approximately  17,000  pounds  of  longan 
in  1998,  and  anecdotal  evidence 
suggests  that  production  has  increased 
since  1998,  though  no  data  is  available 
to  confirm  that  suspected  trend. 
Regardless,  any  producers  of  longan  in 
Hawaii  are  likely  to  be  small  entities 
according  to  SBA  criteria. 

Currently,  there  are  5  fruit  packing 
plants  in  Hawaii  that  have  a  total  of  11 
high  temperature  forced  air  and  vapor 
heat  treatment  chambers.  Four  of  those 
chambers  have  not  been  used  recently 
and  require  recertification.  In  addition, 
one  packing  plant  has  the  capability  to 
treat  fruits  with  irradiation.  There  is  one 
hot  water  immersion  treatment  facility 
that  has  recently  been  built  in  Hawaii, 
but  it  has  not  been  certified  by  USDA. 

Vapor  heat  and  high  temperature 
forced  air  treatments  require  between  4 
and  6  hours  of  treatment.  The  cost  of 
treatment  ranges  from  0.92  to  2.3  cents 
per  poimd  (approximately  $18.40  to 
$46.00  per  ton  with  capital  construction 
costs  of  about  $0.9  million  to  $1.2 
million),  while  irradiation  requires 
about  40  minutes  of  treatment  at  a  cost 
of  approximately  0.93  to  1.58  cents  per 
pound  (approximately  $18.60  to  $31.60 
per  ton  with  capital  construction  cost  of 
about  $2.8  million  to  $3.8  million  for  a 
freestanding  facility). 

The  recently  built  commercial 
continuous-feed  hot  water  immersion 
treatment  unit  cost  $75,000  and  can 
process  500-600  pounds  of  frTiit  per 
hour.  It  is  estimated  that  using  hot  water 
treatment  as  an  alternative  would  cost, 
taking  into  account  the  opportimity  cost 
of  capital,  labor  cost,  and  fuel  cost, 
about  $13.95  per  ton.  Unless  there  is  a 
large  volume  of  fruit  available  for 
treatment,  the  equipment  would  likely 
be  underutilized.  It  is  unclear  whether 
availability  and  operation  of  a  hot  water 


treatment  facility  would  have  an  effect 
on  other  types  of  treatment  facilities  in 
Hawaii. 

Producers  would  be  able  to  utilize 
existing  facilities  in  Hawaii  to  treat 
fruits  under  the  conditions  specified  in 
this  final  rule.  Adoption  of  this  final 
rule  will  likely  result  in  increased 
revenue  for  the  existing  vapor  heat  and 
dry  heat  facilities  in  Hawaii. 
Additionally,  growers  in  Hawaii  may 
benefit  from  the  increased  opportunity 
for  selling  their  products  in  a  larger  and 
more  diverse  market  and  from  potential 
decreases  in  the  cost  of  treating  friiits. 
If  producers  respond  by  planting  and 
harvesting  more  acreage  of  these  fhiits, 
both  consumers  and  firms  that  provide 
treatment  services  are  likely  to  benefit. 

All  of  the  treatment  methods  would 
be  more  economical  for  owners  of 
facilities  and  sellers  of  fruits  if  the 
treatments  are  applied  to  larger 
shipments.  Initial  investments 
associated  with  the  treatments 
considered  here  would  depend  on  the 
number,  capacity,  and  complexity  of 
required  facilities.  Costs  per  pound  of 
fruit  treated  can  rise  dramatically  when 
-capital-intensive  facilities  are  operated 
at  less  than  design  capacity.  This  would 
happen  when  the  commodity  is  not 
shipped  year  round,  or  when 
production  decreases  dramatically  (as  in 
the  case  of  a  freeze),  or  if  trade  patterns 
or  the  regulatory  environment  changes 
substantially.  The  effect  of 
underutilized  capital  equipment  on  per- 
unit  treatment  costs  tends  to  be  greater 
the  more  expensive  the  initial  capital 
investment.  For  example,  a  recent  study 
estimated  that  operating  strawberry 
irradiators  at  25  percent  of  their  annual 
throughput  capacity  can  increase  the 
cost  of  irradiating  strawberries  by  212 
percent,  from  $0.034/lb  treated  (when 
plant  is  operated  at  100  percent  annual 
capacity)  to  $0.1 06/lb  treated  (when 
plant  is  operated  at  only  25  percent  of 
capacity). 

The  economic  effects  of  this  rule  on 
mainland  growers  and  prices  on  the 
mainland  are  not  expected  to  be 
significant.  However,  mainland 
consimiers  of  fresh  rambutan,  litchi,  and 
longan  could  likely  benefit  from 
increased  seasonal  and  regional 
availability  and  bom  the  increased 
variety  of  fresh  fruits,  as  well  as  from 
more  stable  prices. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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Executive  Order  12372 

I  This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
(  iseases  and  pests.  Quarantine. 

•/CFR Part  318 


Cotton,  Cottonseeds,  Fruits,  Guam, 
tawaii,  Incorporation  by  reference,. 
Plant  diseases  and  pests,  Puerto  Rico, 
Quarantine,  Transportation,  Vegetables, 
Virgin  Islands. 

Accordingly,  we  are  amending  7  CFR 
R  arts  300  and  318  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22. 
4.80,  and  371.3. 

2.  In  §  300.1,  paragraph  (a)  is 
amended  as  follows: 

a.  In  paragraph  (a)(2),  by  removing  the 
\ford  "and". 

11  b.  In  paragraph  (a)(3),  by  removing  the 
period  and  adding  the  word  ";  and"  in 
its  place. 

c.  By  adding  a  new  paragraph  (a)(4)  to 
read  as  follows. 


§  300.1    Plant  Protection  and  Quarantine 
Treatment  Manual. 

(a)  *  *   * 

(4)  Treatments  Tl02-d-l,  Tl03-€, 
T106-C,  Tl06-f,  and  Tl06-g,  dated 
February  2002. 


PART  318— HAWAIIAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

3.  The  authority  citation  for  part  318 
is  revised  to  read  as  follows: 

Authority:  U.S.C.  7711,  7712,  7714,  7731,   , 
7754.  and  7756;  7  CFR  2.22.  2.80.  and  371.3. 

4.  In  §  318.13-1.  the  definition  of 
plant  pests  is  revised  to  read  as  follows: 

§318.13-1    Definitions. 

***** 

Plant  pests.  Any  living  stage  of  any  of 
the  following  that  can  directly  or 
indirectly  injure,  cause  damage  to,  or 
cause  disease  in  any  plant  or  plant 
product:  A  protozoan,  nonhuman 
animal,  parasitic  plant,  bacterium, 
fungus,  virus  or  viroid.  infectious  agent 
or  other  pathogen,  or  any  article  similar 
to  or  allied  with  any  of  those  articles. 
***** 

5.  In  §  318.13-2,  paragraph  (b),  the 
entry  for  Allium  spp.  is  removed  and 
the  following  entries  are  added  in  its 
place: 

§  31 8.1 3-2    Regulated  articles. 

***** 

(b)  *  *  * 

Allium  spp.  (bulb  only). 
Allium  tuberosum. 


6.  Section  318.13-4b  is  revised  to  read 
as  follows: 

§318.13-4b    Administrative  instructions; 
conditions  governing  the  Interstate 
movement  from  Hawaii  of  certain  fruits  for 
which  treatment  is  required. 

(a)  General  restrictions.  Fruits  listed 
in  this  section  may  only  be  moved 
interstate  from  Hawaii  in  accordance 
with  this  section  or  in  accordance  with 
other  applicable  sections  in  this  subpart. 

(b)  Eligible  fruits.  The  following  fruits 
may  be  moved  interstate  from  Hawaii  if, 
prior  to  interstate  movement,  they  are 
inspected  for  plant  pests  by  an  inspector 
and  are  then  treated  for  fruit  flies  under 
the  supervision  of  an  inspector  with  a 
treatment  prescribed  in  the  Plant 
Protection  and  Quarantine  (PPQ) 
Treatment  Manual,  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter:  Avocados,  bell  peppers, 
carambolas,  eggplants,  Italian  squash, 
litchi,  longan,  papayas,  pineapples 
(other  than  smooth  cayenne),  rambutan, 
and  tomatoes. 

(c)  Subsequent  handling.  All  handling 
of  iriiits  subsequent  to  treatment  in 
Hawaii  must  be  carried  out  under  the 
supervision  of  an  inspector  and 
according  to  the  inspector's 
instructions. 

(d)  Destination  restrictions.  Litchi  and 
longan  that  are  moved  interstate  from 


Hawaii  under  this  section  may  not  be 
moved  into  Florida  due  to  the  litchi  rust 
mite  [Eriophyes  litchi).  Cartons  used  to 
carry  such  friiits  must  be  stamped:  "Not 
for  movement  into  or  distribution  in 
FL." 

(e)  Costs  and  charges.  All  costs  of 
treatment  and  any  post-treatment 
safeguards  prescribed  by  an  inspector 
must  be  borne  by  the  owner  of  the  fruits 
or  the  owner's  representative.  The 
services  of  an  inspector  during  regularly 
assigned  hours  of  duty  and  at  the  usual 
place  of  duty  are  furnished  by  APHIS 
without  charge. 

(f)  Department  not  responsible  for 
damages.  Treatments  prescribed  in  the 
PPQ  Treatment  Manual  are  judged  from 
experimental  tests  to  be  safe  for  use 
with  the  fruits  listed  in  paragraph  (b)  of 
this  section.  However,  the  Department 
assumes  no  responsibility  for  any 
damage  sustained  throu^  or  in  the 
course  of  the  treatment,  or  because  of 
safeguards  required  by  an  inspector. 

§  31 8.1 3-4d    [Removed  and  Reserved] 

7.  Section  318.13-4d  is  removed  and 
reserved. 

§  31 8. 1 3-4e    [Removed  and  Reserved] 

8.  Section  318.13-4e  is  removed  and 
reserved. 

§  31 8.1 3-4h    [Removed  and  Reserved] 

9.  Section  318.13-4h  is  removed  and 
reserved. 

Done  in  Washington.  DC.  this  10th  day  of 
June  2002. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senice. 

[PR  Doc.  02-15073  Filed  6-14-02;  8:45  am] 

BN.LINQ  COOE  3410-34-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docitet  No.  NM219,  Special  Conditions  No. 
25-204-SC] 

Special  Conditions:  Israel  Aircraft 
Industries,  Ltd.  Model  1124/1124A 
Airplanes;  High  Intensity  Radiated 
Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT- 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
is£ued  for  Israel  Aircraft  Industries.  Ltd. 
Model  1124/1124A  airplanes  modified 
by  Duncan  Aviation.  These  airplanes,  as 
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modified  by  Duncan  Aviation,  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  installation  of  a  dual 
Collins  AHS-3000A  Attitude  Heading 
Reference  System  (AHRS).  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of  high- 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  June  6,  2002. 
Comments  must  be  received  on  or 
beforejuly  17.  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113).  Docket  No. 
NM219, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
ad(&ess.  All  comments  must  be  marked: 
Docket  No.  NM219.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dxmn,  FAA,  Airplane  and  Flight  Crew 
Interface  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW..  Renton,  Washington,  98055-4056; 
telephone  (425)  227-2799;  facsimile 
,(425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
certification,  and  thus  delivery,  of  the 
affected  airplane.  In  addition,  the 
substance  of  these  special  conditions 
has  been  subject  to  the  public  comment 
process  in  several  prior  instances  with 
no  substantive  comments  received.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  the  FAA  invites  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  comments,  data, 
or  views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 


you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  March  28,  2002,  Dimcan  Aviation, 
Inc.,  P.O.  Box  81887,  Lincoln,  NE 
68501,  applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Israel 
Aircraft  Industries  Ltd.  Model  1124/ 
11 24  A  airplanes  approved  under  Type 
Certificate  No.  A2SW.  The  Israel 
Aircraft  Industries.  Ltd.  1124/1124A 
airplanes  are  executive  type  transports 
that  have  two  aft  mounted  turbine 
engines,  a  maximiun  passenger  load  of 
10  passengers,  and  a  maximimi 
operating  speed  of  360  knots.  The 
modification  incorporates  the 
installation  of  a  dual  Collins  AHS- 
3000A  Attitude  Heading  Reference 
System  (AHRS).  The  AHS-3000A  is  a 
solid  state,  strap-down  attitude/heading 
reference  system  using  quartz  based 
inertial  sensor  technology.  Its  primary 
function  is  to  provide  measurements  of 
the  airplane's  pitch,  roll,  and  heading 
for  use  by  cockpit  displays,  flight 
control  and  management  systems,  and 
other  avionics  equipment.  The  basic 
AHS-3000A  system  consists  of  a  Collins 
AHC-3000A  Attitude/Heading 
Computer,  a  Collins  FDU-3000  Flux 
Detector,  and  a  Collins  ECU-3000 
External  Compensation  Unit.  These 
advanced  systems  use  electronics  to  a 
far  greater  extent  than  the  original 
inertial  navigation  systems  and  may  be 
more  susceptible  to  electrical  and 
magnetic  interference  caused  by  high- 
intensity  radiated  fields  (HIRF).  This 
disruption  of  signals  could  result  in  loss 
of  attitude  or  the  display  of  misleading 
information  to  the  pilot. 


Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Duncan  Aviation,  Inc.  must 
show  that  the  Israel  Aircraft  Industries, 
Ltd.  Model  1124/1124A  airplanes,  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A2SW,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  Israel  Aircraft 
Industries,  Ltd.  Model  1124/1124A 
airplanes  includes  Civil  Air  Regulations 
(CAR)  4b,  effective  December  31,  1953, 
including  amendments  through 
amendment  level  4b-ll.  Other 
applicable  amendments.  Federal 
Aviation  Regulations,  and  special 
conditions  are  noted  in  Type  Certificate 
Data  Sheet  (TCDS)  A2SW. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  CAR  4b  or  14  CFR  part  25,  as 
amended)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Israel  Aircraft  Industries,  Ltd.  Model 
11 24/ 11 24 A  airplanes  because  of  novel 
or  unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Israel  Aircraft  Industries, 
Ltd.  Model  11 24/1 124 A  airplanes  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirement  of  14  CFR  part  34 
and  the  noise  certification  requirement 
of  part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38,  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Diuican  Aviation, 
Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  already  included  on 
the  same  type  certificate  to  incorporate 
the  same  novel  or  unusual  design 
features,  these  special  conditions  would 
also  apply  to  the  other  model  under  the 
provisions  of  14  CFR  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Israel  Aircraft  Industries,  Ltd. 
Model  1124/1124A  airplanes  will 
incorporate  a  dual  Collins  AHS-3000A 
Attitude  Heading  Reference  System, 
which  performs  critical  functions.  Each 
system  consists  of  a  Collins  AHC-3000A 
Attitude/Heading  Computer,  a  Collins 
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FDU-3000  Flux  Detector  Unit,  and  a 
Collins  ECU-3000  External 
Compensation  Unit.  Because  these 
advanced  systems  use  electronics  to  a 
rar  greater  extent  than  the  original 
inertial  navigation  systems,  they  may  be 
more  susceptible  to  electrical  and 
magnetic  interference  caused  by  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane.  The  ciurent 
airworthiness  standards  (14  CFR  part 
25)  do  not  contain  adequate  or 
appropriate  safety  standards  that 
address  protecting  this  equipment  from 
the  adverse  effects  of  HIRF. 
Accordingly,  these  instruments  are 
considered  to  be  a  novel  or  unusual 
design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
alectrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Israel  Aircraft  Industries,  Ltd. 
Model  11 24/ 11 24 A  airplanes  modified 
to  include  the  new  navigation  system. 
These  special  conditions  will  require 
that  the  new  Collins  Avionics  AHS- 
3000A  Attitude  Heading  Reference 
Systems,  which  perform  critical 
functions,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  conmumications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics/electronics  and 
electrical  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertiues  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
)rotection  special  condition  is  shown  in 


accordance  with  either  paragraph  1  or  2 
below: 

1.  A  minimiun  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table 
below  are  to  be  demonstrated. 


Frequency 

Field  Strength  (volts  per 
meter) 

Peak 

Average 

10  kHz-100  kHz 
100  kHz-500 

kHz 

500  kHz-2  MHz 
2  MHz-30  MHz 
30  MHz-70  MHz 
70  MHz-100 

MHz  

100  MHz-200 

MHz  

200  MHz-400 

MHz  

400  MHz-700 

MHz  

700  MHz-1  GHz 

1  GHz-2  GHz  ... 

2  GHz-4  GHz  ... 
4  GHZ-6  GHz  ... 
6  GHz-8  GHz  ... 
8  GHz-12  GHz 
12  GHz-18  GHz 
18GHZ-40GHZ 

50 

SO 

50 

.100 

SO 

SO 

100 

100 

700 
700 
2000 
3000 
3000 
1000 
3000 
2000 
600 

50 

50 

50 

100 

50 

50 

100 

100 

50 
100 
200 
200 
200 
200 
300 
200 
200 

The  fiekj  strengths  are  expressed  In  terms 
of  peak  of  the  root-mean  square  (rms)  over 
ttie  complete  modulatKtn  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Israel 
Aircraft  Industries,  Ltd.  Model  1124/ 
1124A  airplanes  modified  by  Duncan 
Aviation,  Inc.  to  include  the  Collins 
AHS-3000A  Attitude  Heading 
Reference  Systems.  Should  Duncan 
Aviation,  Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  already  included  on 
Type  Certificate  A2SW  to  incorporate 
the  same  novel  or  unusual  design 


features,  these  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  14  CFR  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
features  on  Israel  Aircraft  Industries, 
Ltd.  Model  1124/1124A  airplanes 
modified  by  Duncan  Aviation,  Inc.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  fi-om  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportimities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 

44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
Israel  Aircraft  Industries,  Ltd.  Model 
1124/1124A  airplanes  modified  by 
Dimcan  Aviation,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 
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Issued  in  Renton,  Washington,  on  lune  6. 
2002. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
ANM-100. 

-[FR  Doc.  02-15196  Filed  6-14-02:  8:45  am) 
BNJJNO  CODE  49ia-13-P 


DEPARTMErfT  OF  TRANSPORTATION 
Foderal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2001-10912;  Airspace 
Docket  No.  OO-AWA-6] 

RIN2120-AA66 

IModification  of  the  Cincinnati/Northern 
Kentucky  International  Airport  Class  B 
Airspace  Area;  KY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  modifies  the 
Cincinnati/Northern  Kentucky 
International  Airport  (CVG)  Class  B 
airspace  area.  Specifically,  this  action 
expands  the  lateral  limits  of  Area  C; 
reduces  the  lateral  limits  of  Area  F; 
eliminates  Area  G;  and  raises  the  upper 
hmit  of  the  Class  B  airspace  area  from 
8,000  feet  mean  sea  level  (MSL)  to 
10,000  feet  MSL.  The  FAA  is  taking  this 
action  to  enhance  safety,  reduce  the 
potential  for  midair  collisions,  and 
improve  the  management  of  air  traffic 
operations  in  the  CVG  terminal  area. 
Further,  this  effort  supports  the  FAA's 
National  Airspace  Redesign  project  goal 
of  optimizing  terminal  and  enroute 
airspace  areas  to  reduce  aircraft  delays 
and  improve  system  capacity. 
EFFECTIVE  DATE:  0901  UTC,  July  11. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA^OO,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

-Availability  of  Final  Rule 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page,  type  in  the  last 
four  digits  of  the  Docket  Number  shown 


at  the  beginning  of  this  rule.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you  wish 
to  view. 

Also  an  electronic  copy  of  this 
dociunent  can  be  downloaded  from  the 
FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  (202) 
512-1661)  using  a  modem  and  suitable 
commumications  software. 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Government  Printing  Office's  web  page 
at  http://www.access.gpo.gov/nara  for 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
Attention:  Airspace  and  Rules  Division, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
docket  number  of  this  final  rule.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  or  final  rules 
should  contact  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
(202)  267-9677,  to  request  a  copy  of 
Advisory  Circular  No.  ll-2A,Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Related  Rulemaking  Actions 

On  May  20,  1970,  the  FAA  published 
the  Designation  of  Federal  Airways, 
Controlled  Airspace,  and  Reporting 
Points  Final  Rule  in  the  Federal 
Register  (35  FR  7782).  This  rule 
provided  for  the  establishment  of 
Terminal  Control  Airspace  (TCA)  areas 
(now  known  as  Class  B  airspace  areas). 

On  June  21, 1988,  the  FAA  published 
the  Transponder  With  Automatic 
Altitude  Reporting  Capability 
Requirement  Final  Rule  in  the  Federal 
Register  (53  FR  23356).  This  rule 
requires  all  aircraft  to  have  an  altitude 
encoding  transponder  when  operating 
within  30  nautical  miles  (NM)  of  any 
designated  Class  B  airspace  area 
primary  airport  itom  the  surface  up  to 
10,000  feet  MSL.  This  rule  excluded 
those  aircraft  that  were  not  originally 
certificated  with  an  engine-driven 
electrical  system  (or  those  that  have  not 
subsequently  been  certified  with  such  a 
system),  balloons,  or  gliders  operating 
outside  of  the  Class  B  airspace  area,  but 
within  30  NM  of  the  primary  airport. 


On  October  14, 1988,  the  FAA 
published  the  Terminal  Control  Area 
Classification  and  Terminal  Control 
Area  Pilot  and  Navigation  Equipment 
Requirements  Final  Rule  in  the  Federal 
Register  (53  FR  40318).  This  rule,  in 
part,  requires  the  pilot-in-command  of  a 
civil  aircraft  operating  within  a  Class  B 
airspace  area  to  hold  at  least  a  private 
pilot  certificate,  except  for  a  student 
pilot  who  has  received  certain 
documented  training. 

On  December  1 7, 1991 ,  the  FAA 
published  the  Airspace  Reclassification 
Final  Rule  in  the  Federal  Register  (56 
FR  65638).  This  rule  discontinued  the 
use  of  the  term  "Terminal  Control  Area" 
and  replaced  it  with  the  designation 
"Class  B  airspace  area."  This  change  in 
terminology  is  reflected  in  this  final 
rule. 

Background 

The  Class  B  airspace  area  program 
was  developed  to  reduce  the  potential 
for  midair  collision  in  the  congested 
airspace  surrounding  airports  with  high 
density  air  traffic  operations  by 
providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  and 
equipment  requirements.  The  density  of 
traffic  and  the  type  of  operations  being 
conducted  in  the  airspace  surrounding 
major  terminals  increase  the  probability 
of  midair  collisions. 

In  1970,  a  study  of  terminal  airspace 
areas  found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
or  military  aircraft,  or  another  GA 
aircraft.  The  basic  causal  factor  common 
to  these  conflicts  was  the  mix  of  aircraft 
operating  imder  visual  flight  rules  (VFR) 
and  aircraft  operating  under  instrument 
flight  rules  (IFR).  The  establishment  of 
Class  B  airspace  areas  provides  a 
method  to  accommodate  increasing 
numbers  of  IFR  and  VFR  operations. 
The  regulatory  requirements  of  Class  B 
airspace  areas  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  giving  air  traffic  control 
(ATC)  the  increased  capability  to 
provide  aircraft  separation  service, 
thereby  minimizing  the  mix  of 
controlled  and  uncontrolled  aircraft. 

The  standard  configuration  of  Class  B 
airspace  areas  normally  contains  three 
concentric  circles  centered  on  the 
primary  airport  extending  to  10,  20,  and 
30  NM,  respectively.  The  standard 
vertical  limit  of  these  airspace  areas 
normally  should  not  exceed  10,000  feet 
MSL,  with  the  floor  established  at  the 
surface  in  the  inner  area,  and  at  levels 
appropriate  to  the  containment  of 
operations  in  the  outer  areas.  Variations 
of  these  configurations  may  be  utilized 
contingent  on  the  terrain,  adjacent 
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regulatory  airspace,  and  factors  imique 
to  a  specific  terminal  area. 

Public  Input 

I    On  December  31.  2001,  the  FAA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (Airspace  Docket  No.  00- 
AWA-6;  66  FR  67632)  proposing  to 
modify  the  Cincinnati/Northern 
Kentucky  International  Airport  Class  B 
airspace  area.  The  comment  period  for 
this  NPRM  closed  on  March  1,  2002. 

In  response  to  the  proposed  rule,  the 
FAA  received  six  written  comments.  All 
comments  received  were  considered 
before  making  a  determination  on  this 
final  rule.  An  analysis  of  the  comments 
received  and  the  FAA's  response  are 
summarized  below. 

discussion  of  Comments 

The  Air  Line  Pilots  Association 
ntemational  (ALPA)  wTote  in  support 
3f  the  Class  B  airspace  area 
modifications.  AU  but  one  of  the  six 
:ommenters  supported  the  lateral 
)oundary  modifications. 

Five  commenters  opposed  raising  the 
veiling  of  the  Class  B  airspace  area  to 
10,000  feet  MSL.  One  commenter  said 
hat  the  higher  ceiling  would  place  an 
infair  burden  on  those  pilots  of  piston- 
mgine  GA  aircraft  desiring  to  overfly 
he  Class  B  airspace  area  by  requiring 
hem  to  climb  to  altitudes  where 
supplemental  oxygen  might  be  required. 
This  commenter  contended  the  higher 
ceiling  places  a  "huge  cylindrical  wall" 
in  the  way  of  north/south  traffic  from 
the  Michigan,  Indiana,  and  Ohio  areas 
headed  to  Florida  and  other  points 
south.  Another  commenter  opposed  the 
higher  ceiling  based  on  the  belief  that 
GA  pilots  are  rarely  permitted  to  transit 
the  CVG  Class  B  airspace  area. 
According  to  that  commenter,  it  is  easier 
to  remain  VFR,  monitor  ATC 
frequencies  for  situational  awareness, 
and  climb  over  the  top  of  the  Class  B 
airspace  area  in  lieu  of  being  vectored 
well  around  the  area,  which  requires 
additional  fuel  and  time  to  travel 
around  CVG.  Another  commenter  wrote 
that  the  ability  to  fly  over  the  Class  B 
airspace  area  should  be  maintained  and 
suggested  that  the  upper  limit  of  the 
Class  B  airspace  area  could  be  raised  to 
8.400  feet  with  little  effect  on  transient 
pilots.  One  commenter  contended  that 
the  10,000- foot  ceiling  would  result  in 
a  less  safe  situation  because,  instead  of 
overflying  the  airport  in  an  area  of  little 
traffic,  he  would  be  forced  to  go  around 
the  side  of  the  Class  B  airspace  area 
where  there  is  considerable  traffic 
approaching  the  airport.  The  Aircraft 
Owners  and  Pilots  Association  (AOPA) 
also  opposed  the  higher  ceiling,  calling 


the  change  unjustified  and  requesting 
that  the  ceiling  be  retained  at  the 
current  8,000  feet  MSL.  In  making  its 
argument,  AOPA  wrote  that  Class  B 
airspace  should  be  established  only 
when  there  is  a  significant  number  and 
mix  of  controlled  and  uncontrolled 
flights  within  the  same  airspace.  AOPA 
said  that  the  VFR  flight  track  data 
presented  in  ihe  NPRM  do  not  appear  to 
pose  a  safety  problem  for  CVG  traffic 
between  8,000  feet  MSL  and  10,000  feet 
MSL,  and  that  the  VFR  track  survey 
information  lacked  enough  detail  to 
support  a  need  to  raise  the  ceiling. 
AOPA  questioned  the  NPRM's 
discussion  that  the  higher  ceiling  would 
allow  reduced  coordination 
requirements  between  adjacent  ATC 
facilities  and  added  that  it  is  unclear 
how  raising  the  Class  B  ceiling  would 
eliminate  the  need  for  intermediate 
level  offs  by  aircraft.departing  CVG. 
AOPA  maintained  that  the  justification 
for  the  vertical  expansion  of  the  Class  B 
airspace  area  was  based  upon  an 
economic  benefit  for  aircraft  that  depart 
CVG  without  having  to  level  off. 

The  FAA  has  carefully  considered 
these  comments  regarding  the  CVG 
Class  B  airspace  area  ceiling.  The  FAA 
does  not  agree  that  raising  the  vertical 
limit  of  the  airspace  will  deny  access  to 
the  Class  B  airspace  area,  nor  will  it 
place  a  "wall"  in  the  way  of  north/south 
traffic  transiting  the  CVG  area.  When  the 
CVG  Class  B  airspace  area  was 
originally  established  in  1999,  the  FAA 
developed  suggested  VFR  flyways  for 
use  by  those  pilots  planning  VFR  flights 
through  or  near  the  CVG  terminal  area 
who  desire  to  avoid  the  Class  B 
airspace.  These  routes  are  currently 
published  on  the  reverse  side  of  the 
Cincinnati  VFR  Temiiinal  Area  Chart. 
An  ATC  clearance  is  not  required  to  fly 
these  routes.  The  VFR  flyway  routes, 
with  minor  adjustments,  will  remain  a 
charted  feature  of  the  modified  Class  B 
airspace  area.  FAA  representatives  from 
CVG  airport  traffic  control  tower  (ATCT) 
meet  monthly  with  users  at  the  Lunken 
(LUK)  and  Cincinnati-Blue  Ash  (ISZ) 
Airports,  which  are  situated  beneath  the 
Class  B  airspace  area,  to  familiarize 
pilots  with  traffic  flows  in  and  out  of 
CVG  and  to  solicit  feedback  on  ATC 
services.  At  these  monthly  meetings, 
FAA  representatives  also  review  the 
process  for  pilots  to  transition  north/ 
south  and  east/west  through  the  CVG 
Class  B  airspace  area,  either  with  or 
without  participation  of  ATC  services, 
and  discuss  ATC-recommended 
altitudes  that  provide  the  safest  and 
easiest  transitions  through  the  area. 
Based  on  feedback  from  users,  pilots,  in 
general,  believe  that  transitioning 


through  the  Class  B  airspace  area  is  not 
a  difficult  task.  The  FAA  does  not  agree 
with  the  comment  that  GA  pilots  are 
rarely  permitted  to  transit  the  CVG  Class 
B  airspace  area.  On  visual 
meteorological  condition  (VMC)  days, 
approximately  135  aircraft  operating  on 
VFR  can  be  expected  to  transition 
through  the  entire  CVG  terminal  area 
between  3,000  and  10,000  feet.  CVG 
ATCT  provides  services  to 
approximately  65  percent  of  these 
aircraft.  Data  reviewed  since  the  VFR 
survey  cited  in  the  NPRM  has  shown 
that  on  a  typical  VMC  day.  most  VFR 
aircraft  transition  the  terminal  area  as 
recommended  by  CVG  ATCT  with  few 
VFR  aircraft  transiting  the  CVG  area 
between  8.000  feet  and  10.000  feet.  In 
addition,  raising  the  ceiling  of  the  CVG 
Class  B  airspace  area  to  10,000  feet  MSL 
will  not  prohibit  VFR  aircraft  from 
transiting  the  Class  B  airspace  area 
between  8,000  feet  and  10,000  feet  MSL. 
VFR  pilots  will  be  able  to  request 
clearance  from  ATC  to  cross  the  Class  B 
airspace  area  between  those  altitudes. 
ATC  can  approve  such  requests  subject 
to  traffic. 

We  agree  with  AOPA's  comment  that 
Class  B  airspace  should  be  established 
only  when  there  are  significant  numbers 
of,  and  a  mix  of  controlled  and 
uncontrolled,  flights  within  the  same 
airspace.  However,  this  is  but  one  of 
several  important  factors  considered. 
The  primary  purpose  for  designating  a 
Class  B  airspace  area  is  to  reduce  the 
potential  for  midair  collisions  in  the 
airspace  surrounding  airports  with  high 
density  air  traffic  operations. 
Additionally,  Class  B  airspace  areas  are 
designed  to  enhance  the  management  of 
air  traffic  operations  to  and  from  the 
airports  within  the  area,  in  addition  to 
aircraft  transiting  the  terminal  area.  The 
volume  of  traffic,  number  of  enplaned 
passengers,  traffic  density,  and  type  or 
nature  of  operations  being  conducted, 
and  whether  Class  B  airspace  will 
contribute  to  the  efficiency  and  safety  of 
operations  in  the  area  are  all  factors  that 
are  considered  in  determining  whether 
to  designate  Class  B  airspace. 

We  do  not  agree  with  AOPA's 
conclusion  that  the  proposed  higher 
ceiling  was  intended  to  eliminate  the 
need  for  ATC  to  level  off  departing 
aircraft,  and  that  the  justification  for  the 
proposed  vertical  expansion  centers  on 
the  economic  benefit  for  aircraft 
departing  without  having  to  level  off 
The  NPRM  did  not  state  that  the  10,000- 
foot  ceiling  would  eliminate 
intermediate  level-offs  for  departing 
aircraft.  Instead,  the  FAA  believes  that 
the  higher  ceiling  decreases  the  chances 
that  intermediate  level  offs  may  be 
required  in  some  cases.  Additionally, 
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while  the  FAA  believes  that  some 
economic  benefits  may  be  realized,  this 
will  be  only  an  ancillary  benefit  of  the 
change,  The  primary  reason  for  the 
higher  ceiling  is  to  enhance  safety  by 
affording  greater  protection  to  air  carrier 
aircraft  during  critical  stages  of  flight 
when  arriving  or  departing  CVG.  The 
airspace  between  8.000  and  10,000  feet 
MSL  is  used  on  a  regular  basis  by  air 
traffic  controllers  for  the  purpose  of 
managing  instnunent  operations  to  and 
from  CVG.  As  discussed  in  the  NPRM, 
Indianapolis  Air  Route  Traffic  Control 
Center  (ARTCC)  currently  delivers 
aircraft  inboimd  to  CVG  at  11.000  feet 
MSL.  Once  in  the  terminal  area,  these 
CVG  arrivals  are  generally  descended  to 
10.000  feet  while  CVG  departures 
normally  climb  up  to  8,000  feet  or  9,000 
feet.  Once  lateral  separation  between  the 
arrivals  and  departures  has  been 
established,  the  departures  are  issued 
further  climb  instructions  and  handed 
off  to  Indianapolis  ARTCC.  Arriving 
aircraft  generally  are  not  descended 
imtil  abeam  the  airport  on  a  downwind 
leg.  With  the  ciuxent  8,000  feet  ceiling, 
arriving  aircraft  often  must  fly  30-35 
NM  above  the  Class  B  airspace  area, 
depending  on  runway  in  use  and 
direction  of  arrival  into  the  terminal 
area.  Consequently,  both  arrival  and 
departure  IFR  traffic  must  operate 
between  8,000  and  10,000  feet  MSL  in 
the  CVG  terminal  area  without  the 
benefit  of  Class  B  airspace  protection. 
The  FAA  believes  that  the  current 
8,000-foot  ceiling  does  not  provide 
adequate  regulatory  airspace  protection 
required  for  this  high  density  terminal 
area.  The  amoimt  of  IFR  traffic  between 
8,000  and  10,000  feet  in  the  terminal 
area  is  such  that  CVG  has  entered  into 
Letters  of  Agreement  with  adjacent  ATC 
facilities  to  limit  IFR  overflight  traffic 
between  those  altitudes.  Further,  the 
FAA  concludes  that  raising  the  ceiling 
to  10,000  feet  will  enhance  safety  for  all 
operators  in  the  CVG  terminal  area. 

One  commenter  questioned  the 
reduction  of  the  size  of  the  Class  B 
airspace  area  on  the  east  and  west  sides, 
specifically  the  elimination  of  Area  G 
and  the  reduction  in  size  of  Area  F, 
stating  that  the  horizontal  limits  could 
stay  as  they  are  currently  published 
without  impacting  safety  or  economics. 
This  commenter  suggested  that  future 
traffic  growth  in  the  CVG  area  should  be 
considered  so  that  the  FAA  will  not 
have  to  adjust  this  airspace  again  in  the 
futuje  to  compensate  for  growth.  The 
commenter  also  stated  that  the  current 
Class  B  airspace  dimensions  are  well 
defined  and  easy  to  follow  and  that,  if 
Area  G  is  eliminated,  physical  features 
should  be  used  to  describe  the  new 


boundary  rather  than  very  high 
fi-equency  omni-directional  radio  range 
radials.  FAA  policy  requires  that  all 
Class  B  airspace  areas  be  evaluated 
biennially  to  determine  if  any 
modifications  are  required.  The 
proposal  to  eliminate  Area  G,  and  to 
reduce  the  lateral  limits  of  Area  F  on  the 
west  side,  was  the  result  of  such  a 
review.  Since  the  original  development 
of  the  CVG  Class  B  airspace  area, 
COMAIR  Airlines  (representing 
approximately  50  percent  of  CVG  traffic) 
has  begim  to  operate  only  jet  aircraft 
into  the  Cincinnati/Northern  Kentucky 
International  Airport.  This  change,  due 
to  jet  aircraft  having  greater  climb 
performance  capabilities,  has  allowed 
the  FAA  to  modify  some  procedures 
that  previously  had  required  the  use  of 
Area  G  airspace.  Consequently,  the  FAA 
determined  that  the  lateral  boundaries 
of  the  Class  B  airspace  area  to  the  east 
and  west  of  the  airport  may  be  adjusted 
without  adversely  affecting  safety.  The 
FAA  considered  traffic  growth 
projections  at  CVG  through  the  National 
Airspace  Redesign  work^up.  These 
modifications  to  the  CVG  Class  B 
airspace  area  will  provide  enhanced 
safety  to  accommodate  increased 
volume  at  CVG. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  CVG  Class  B  airspace  area. 
Specifically,  this  action  raises  the 
ceiling  of  the  Class  B  airspace  area  from 
8.000  feet  MSL  to  10,000  feet  MSL; 
expands  the  lateral  limits  of  Area  C  to 
the  north  and  south  of  the  airport; 
reconfigures  the  lateral  limits  of  Area  F 
on  the  east  and  west  sides  of  the  Class 
B  airspace  area;  and  eliminates  Area  G. 
Areas  A,  B,  and  E  remain  imchanged 
from  their  existing  configurations, 
except  for  the  new  ceiling  at  10,000  feet 
MSL.  Area  C  is  expanded  to  the  north 
and  south  of  the  airport  to  provide 
additional  airspace  needed  to  ensure 
that  the  required  1 ,000  feet  vertical 
separation  is  maintained  while 
vectoring  multiple  aircraft  for 
simultaneous  ILS  approaches.  Area  D  to 
the  north  and  south  of  the  airport  is 
modified  as  a  result  of  the  expansion  of 
Area  C,  as  described  above,  thereby 
reducing  the  size  of  the  Area  D  segments 
located  to  the  north  and  south  of  the 
airport.  This  action  reduces  the  overall 
size  of  Area  F  by  eliminating  certain 
portions  of  Area  F.  between  20  NM  and 
25  NM,  located  to  the  west  and  east  of 
the  airport.  Area  F  is  also  modified  to 
incorporate  two  small  sections  of  Area 
G.  Except  for  small  segments  of  airspace 
in  the  western-most  point  and  the 
southern  tip  of  the  existing  Area  G,  Area 


G  is  eliminated  from  the  Class  B 
airspace  area. 

These  modifications  to  the  CVG  Class 
B  airspace  area  enhance  safety  by 
extending  Class  B  airspace  protection  to 
a  significant  volimie  of  aircraft  currently 
operating  between  8,000  feet  MSL  and 
10,000  feet  MSL  in  the  CVG  terminal 
area.  Further,  these  modifications 
improve  the  flow  and  the  management 
of  air  traffic  operations  in  the  CVG 
terminal  area.  The  modifications  also 
better  accommodate  VFR  operations 
providing  additional  airspace  for  pilots 
to  circumnavigate  the  CVG  Class  B 
airspace  area.  Finally,  this  action 
supports  various  efforts  to  enhance  the 
efficiency  and  capacity  of  the  National 
Airspace  System,  such  as  the  National 
Airspace  Redesign  and  the  Operational 
Evolution  Plan. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  airspace  areas  are 
published  in  paragraph  3000  of  FAA 
Order  7400.9J,  Airspace  Designations 
and  Reporting  Points,  dated  August  31. 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  B  airspace  area 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Regulatory  Evaluation  Sununary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  proposing  or 
adopting  a  regulation  to  first  make  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  (RFA)  requires  agencies  to 
analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Thdrd,  the  Trade  Agreements  Act 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Act  requires  agencies  to 
consider  international  standards,  and 
use  them  where  appropriate  as  the  basis 
of  U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs  and  benefits  and  other 
effects  of  proposed  and  final  rules.  An 
assessment  must  be  prepared  only  for 
rules  that  impose  a  Federal  mandate  on 
State,  local  or  tribal  governments,  or  on 
the  private  sector,  likely  to  result  in  a 
total  expenditure  of  $100  million  or 
more  in  any  one  year  (adjusted  for 
inflation). 

In  conducting  these  analyses.  FAA 
has  determined: 

(1)  This  rule  has  benefits  that  justify 
its  costs.  This  rulemaking  does  not 


Federal  Register / Vol.  67,  No.  116/Monday,  June  17,  2002/Rules  and  Regulations  41163 


impose  costs  sufficient  to  be  considered 
"significant"  under  the  economic 
standards  for  significance  under 
Executive  Order  12866  or  under  DOT's 
Regulatory  Policies  and  Procedures.  Due 
to  public  interest,  however,  it  is 
considered  significant  under  the 
Executive  Order  and  DOT  policy.  (2) 
This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  (3)  This  rule  has  no  affect  on 
any  trade-sensitive  activity.  (4)  This  rule 
does  not  impose  an  unfunded  mandate 
on  state,  local,  or  tribal  governments,  or 
on  the  private  sector. 

This  rule  will  expand  the  lateral 
limits  of  Area  C;  reduce  the  lateral 
Umits  of  Area  F;  eliminate  Area  G,  the 
portion  not  incorporated  into  Area  F; 
and  raise  the  upper  limit  of  the  entire 
Class  B  airspace  area  from  8,000  feet 
MSL  to  10,000  feet  MSL. 

The  FAA  believes  that  raising  the 
upper  limit  of  the  Class  B  airspace  area 
from  the  current  8.000  feet  MSL  to 
10,000  feet  MSL  will  reduce  the 
likelihood  of  a  midair  collision  in  that 
airspace  by  enhancing  ATC  authority 
and  capability  to  separate  and  sequence 
air  traffic.  Contraction  of  the  CVG  Class 
B  airspace,  in  Areas  F  and  G,  will  result 
in  a  more  efficient  use  of  the  airspace, 
and  will  benefit  nonparticipating  VFR 
operations.  Thus,  the  FAA  has 
determined  that  this  final  rule  will  be 
cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities,  section  605(b)  of  the  1980  Act 
irovides  that  the  head  of  the  agency 


may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

In  view  of  the  minimal  cost  impact  of 
the  rule,  the  FAA  has  determined  that 
this  final  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Consequently, 
the  FAA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

International  Trade  Impact  Statement 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  final  rule  and  has 
determined  that  it  will  have  only  a 
domestic  impact  and  therefore  no  effect 
on  any  trade-sensitive  activity. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March'22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  II  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditure  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  final  rule  does  not  contain  such 
a  mandate.  Therefore,  the  requirements 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)). 

Conclusion 

In  view  of  the  minimal  or  zero  cost  of 
compliance  of  this  rule  and  the 
enhancements  to  operational  efficiency 


that  do  not  reduce  aviation  safety,  the 
FAA  has  determined  that  this  rule  will 
be  cost-beneficial. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  3000— Subpart  B— Class  B  . 
Airspace 


ASO  KY  B    Cincinnati/Northern  Kentucky 
International  Airport,  KY  [REVISED] 

Cincinnati/Northern  Kentucky  International 
Airport  (Primarv  Airport) 

(Lat.  39''02'46''  N.;  long.  84°39'44'  W.) 
Cincinnati  VORTAC  (CVG) 

(Lat.  39°00'57"  N.,  long.  84"42'12' W.) 

Boundaries. 

Area  A.  That  airspace  extendiiTg  upward 
from  the  surface  to  and  including  10.000  feet 
MSL  within  a  radius  of  5  miles  from  the 
Cincinnati/Northern  Kentucky  International 
Airport. 

Area  B.  That  airspace  extending  upward 
from  2.100  feet  MSL  to  and  including  10.000 
feet  MSL  within  the  area  bounded  by  a  line 
beginning  at  the  intersection  of  the  5-mile  arc 
of  the  airport  and  the  Kentucky  bank  of  the 
Ohio  River  northeast  of  the  airport:  thence 
northeast  along  the  Kentucky  bank  of  the 
Ohio  River  to  the  10-mile  arc  of  the  airport: 
thence  clockwise  along  the  10-mile  arc  to  the 
Kentucky  bank  of  the  Ohio  River  southwest 
of  the  airport:  thence  north  along  the 
Kentucky  bank  of  the  Ohio  River  to  the 
Indiana-Ohio  State  line  (long.  84'^49'00''  VV.); 
thence  north  along  the  State  line  to  Interstate 
275;  thence  northeast  along  Interstate  275  to 
Interstate  74;  thence  east  along  Interstate  74 
to  the  CVG  VORTAC  040°  radial:  thence 
southwest  along  the  CVG  VORTAC  040' 
radial  to  the  5-mile  arc  of  the  airport:  thence 
counterclockwise  on  the  5-mile  arc  to  the 
point  of  beginning. 

Area  C.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10.000 
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feet  MSL  within  the  area  bounded  by  a  line 
beginning  at  the  intersection  of  Interstate  275 
and  the  Indiana-Ohio  State  line  (long. 
84°49'00''  W.);  thence  north  along  the 
Indiana-Ohio  State  line,  to  intersect  the  20- 
mile  arc  of  the  airport;  thence  clockwise 
along  the  20-mile  arc  of  the  airport  to 
intersect  the  extended  Runway  18L  ILS 
localizer  course;  then  south  along  the 
extended  Runway  18L  ILS  localizer  course  to 
the  15-mile  arc  of  the  airport;  thence 
clockwise  on  the  15-mile  arc  to  long. 
84°30'00''  W.;  thence  south  along  long.- 
84°30'00''  W.  to  the  10-mile  arc  of  the  airport; 
thence  clockwise  on  the  10-mile  arc  to  the. 
Kentucky  bank  of  the  Ohio  River;  thence 
west  along  the  Kentucky  bank  of  the  Ohio 
River  to  the  5-mile  arc  of  the  airport;  thence 
counterclockwise  along  the  5-mile  arc  to  the 
CVG  VORTAC  040°  radial;  thence  northeast 
along  the  CVG  VORTAC  040°  radial  to 
Interstate  74;  thence  west  along  Interstate  74 
to  Interstate  275;  thence  west  along  Interstate 
275  to  the  point  of  beginning.  That  airspace 
beginning  at  the  intersection  of  the  10-mile 
arc  southeast  of  the  airport  and  long. 
84°30'00''  W.;  thence  south  along  long. 
84°30'00''  W.  to  the  15-mile  arc  of  the  airport; 
thence  clockwise  along  the  15-mile  arc  to 
intersect  the  Runway  36R  ILS  localizer 
course;  thence  south  along  the  Runway  36R 
ILS  localizer  course  to  the  20-mile  arc  of  the 
airport,  thence  clockwise  along  the  20-mile 
arc  to  long.  84°49'00''  W.;  thence  north  along 
long.  84°49'00"  W.  to  the  Kentucky  bank  of 
the  Ohio  River;  thence  north  along  the 
Kentucky  bank  of  the  Ohio  River  to  the  10- 
mile  arc  of  the  airport;  thence 
counterclockwise  along  the  10-mile  arc  to  the 
point  of  beginning. 

Area  D.  That  airspace  extending  upward 
from  3.500  feet  MSL  to  and  including  10,000 
feet  MSL  within  the  area  bounded  by  a  line 
beginning  at  the  intersection  of  lat.  39°09'18'' 
N.  and  the  10-mile  arc  northeast  of  the 
airport;  thence  east  to  the  15-mile  arc  of  the 
airport;  thence  clockwise  on  the  15-mile  arc 
to  lat.  38°56'15''  N.;  thence  west  along  lat. 
38°56'15'  N.  to  intersect  the  10-mile  arc  of 
the  airport;  thence  counterclockwise  along 
the  10-mile  arc  to  the  point  of  beginning. 
That  airspace  beginning  at  the  intersection  of 
the  Kentucky  bank  of  the  Ohio  River  and  lat. 
38°56'15''  N.  southwest  of  the  airport;  thence 
west  along  lat.  38°56'15''  N.  to  the  15-mile  arc 


of  the  airport;  thence  clockwise  along  the  15- 
mile  arc  to  lat.  39°09'18''  N.;  thence  east 
along  lat.  39°09'18'  N.  to  the  Indiana-Ohio 
State  line;  thence  South  along  the  Indiana- 
Ohio  State  line  to  the  Kentucky  bank  of  the 
Ohio  River;  thence  south  along  the  Kentucky 
bank  of  the  Ohio  River  to  point  of  beginning. 
That  airspace  beginning  at  the  intersection  of 
the  15-mile  arc  of  the  airport  and  the  ILS 
Runway  18L  localizer  course;  thence  north 
along  the  extended  ILS  Runway  18L  localizer 
course  to  the  20-mile  arc  of  the  airport; 
thence  clockwise  along  the  20-mile  arc  to 
long.  84°30'00''  W.;  thence  south  along  long. 
84°30'00''  W.  to  the  15-mile  arc  of  the  airport; 
thence  counterclockwise  along  the  15-mile 
arc  to  the  point  of  beginning.  That  airspace 
beginning  at  the  intersection  of  the  15-mile 
arc  south  of  the  airport  and  the  ILS  Runway 
36R  localizer  course;  thence  south  along  the 
extended  ILS  Runway  36R  localizer  to  the  20- 
mile  arc  of  the  airport;  thence 
counterclockwise  along  the  20-mile  arc  to 
long.  84°30'00''  W.;  thence  north  along  long. 
84°30'00"'  W.  to  the  15-mile  arc  of  the  airport; 
thence  clockwise  along  the  15-mile  arc  to  the 
point  of  beginning. 

Area  E.  That  airspace  extending  upward 
from  4,000  feet  MSL  to  and  including  10,000 
feet  MSL  within  the  area  bounded  by  a  line 
beginning  at  the  intersection  of  the  20-mile 
arc  of  the  airport  and  the  Indiana-Ohio  State 
line;  thence  north  along  the  Indiana-Ohio 
State  line  to  the  25-mile  arc  of  the  airport; 
thence  clockwise  along  the  25-mile  arc  to 
long.  84°30'00"  W.;  thence  south  along  long. 
84°30'00"  W.  to  the  20-mile  arc  of  the  airport; 
thence  counterclockwise  on  the  20-mile  arc 
to  the  point  of  beginning.  That  airspace 
beginning  at  the  intersection  of  the  20-mile 
arc  of  the  airport  and  long.  84°30'00''  W. 
southeast  of  the  airport;  thence  south  along 
long.  84°30'00''  W.  to  the  25-mile  arc  of  the 
airport;  thence  clockwise  along  the  25-mile 
arc  to  long.  84°49'00'  W.;  thence  north  along 
long.  84°49'00'  W.  to  the  20-mile  arc  of  the 
airport;  thence  counterclockwise  along  the 
20-mile  arc  to  the  point  of  beginning. 

Area  F.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  10,000 
feet  MSL  within  the  area  bounded,  by  a  line 
beginning  at  the  intersection  of  the  25-mile 
arc  north  of  the  airport  and  long.  84°30'00'' 
W.;  thence  clockwise  along  the  25-mile  arc  of 
the  airport  to  the  CVG  VORTAC  056°  radial; 


thence  southwest  along  the  CVG  VORTAC 
056°  radial  to  the  20-mile  arc  of  the  airport; 
thence  clockwise  along  the  20-mile  arc  of  the 
airport  to  the  CVG  VORTAC  116°  radial; 
thence  southeast  along  the  CVG  VORTAC 
116°  radial  to  the  25-mile  arc  of  the  airport; 
thence  clockwise  along  the  25-mile  arc  of  the 
airport  to  long.  84°30'00''  W.  south  of  the 
airport;  thence  north  along  long.  84°30'00'' 
W.  to  the  intersection  of  the  10-mile  arc  of 
the  airport  and  lat.  38°56'15"  N.;  thence  east 
along  lat.  38°56'15''  N.  to  the  15-mile  arc  of 
the  airport;  thence  clockwise  along  the  15- 
mile  arc  of  the  airport  to  lat.  39°09'18''  N.; 
thence  west  along  lat.  39°09'18''  N.  to  the 
intersection  of  the  10-mile  arc  of  the  airport 
and  long.  84°30'00''  W.;  thence  north  along 
long.  84°30'00''  W.  to  the  point  of  beginning. 
That  airspace  beginning  at  the  intersection  of 
the  25-mile  arc  of  the  airport  and  the  Indiana- 
Ohio  State  line;  thence  counterclockwise 
along  the  25-mile  arc  to  the  CVG  VORTAC 
297°  radial;  thence  southeast  along  the  CVG 
VORTAC  297°  radial  to  the  20-mile  arc  of  the 
airport;  thence  counterclockwise  along  the 
20-mile  arc  of  the  airport  to  the  CVG 
VORTAC  247°  radial;  thence  southwest  along 
the  CVG  VORTAC  247°  radial  to  the  25-mile 
arc  of  the  airport;  thence  counterclockwise 
along  the  25-arc  of  the  airport  to  long. 
84°49'00''  W.  south  of  the  airport;  thence 
north  along  long.  84°49'00''  W.  to  the 
Kentucky  bank  of  the  Ohio  River;  thence 
north  along  the  Kentucky  bank  of  the  Ohio 
River  to  lat.  38°56'15''  N.;  thence  west  along 
lat.  38°56'15''  N.  to  the  15-mile  arc  of  the 
airport;  thence  clockwise  on  the  15-mile  arc 
of  the  airport  to  lat.  39°09'18''  N.;  thence  east 
along  lat.  39°09'18"  N.  to  the  Indiana-Ohio 
State  line;  thence  north  along  the  Indiana- 
Ohio  State  line  to  the  point  of  beginning. 
Area  G.  [Revoked] 


Issued  in  Washington,  DC,  on  June  7,  2002. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 

Appendix-^hart  Showing 
Modification  of  Class  B  Airspace.at 
Covington,  KY 
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MODIFICATION  OF  CLASS  B  AIRSPACE 

Covington,  KY 

Cincinnati/Northern  Kentucky  International  Airport 

Not  for  Navigation 
(Docket  No.  OO-AWA-6) 
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(FR  Doc.  02-15133  Filed  &-12-02;  9:57  am] 

BILUNG  CODE  4910-13-C 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 
RIN  303ft-AB89 

Registration  of  Intemtediaries 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules;  correction. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission"  or  "CFTC")  published  in 
the  Federal  Register  of  June  6,  2002.  a 
document  concerning  final  rules 
relating  to  the  registration  of 
intermediaries,  hiadvertently,  the 
Commission  cited  to  an  incorrect 
paragraph  designation.  This  document 
corrects  that  error. 

EFFECTIVE  DATE:  Effective  on  June  17. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Michael  A.  Piracci, 
Attorney-Advisor.  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202) 418-5430. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  published  in  the  Federal 
Register  of  June  6,  2002,. a  doctunent 
concerning  final  rules  relating  to  the 
registration  of  intermediaries.  ^  In  that 
document,  the  Commission  indicated 
that  it  was  revising  paragraph  (a)(2)(i)  of 
Rule  3.10.  This  revision  was  actually  of 
paragraph  (a)(2),  because  the 
Commission  had  previously 
redesignated  paragraph  (a)(2)(i)  as 
paragraph  (a)(2). ^  This  correction  makes 
that  change. 

In  the  final  rule  document  appearing 
on  page  38874  in  the  issue  of  Thursday, 
June  6,  2002,  make  the  following 
corrections:  in  §  3.10,  in  the  first 
column,  in  the  amendatory  instruction 
Number  3,  second  line,  "paragraph 
{a)(2)(i)"  should  read  "paragraph  (a)(2)"; 
and  in  §  3.10,  in  the  second  column, 
sixth  line,  "(2)(i)"  should  read  "(2)". 

Dated:  June  11.  2002. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  02-15178  Filed  6-14-02;  8:45  am] 
MUJNG  CODE  S3S1-01-M 


'  67  FR  38869  (June  6.  2002). 

'See,  66  FR  53510.  53518  (Oct.  23.  2001). 


DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 

25  CFR  Part  502 

RIN  3141-AA10 

Definitions:  Electronic,  Computer  or 
Other  Technologic  Aid;  Electronic  or 
Electromechanical  Facsimile;  Game 
Similar  to  Bingo 

agency:  National  Indian  Gaming 
Commission,  Interior. 
action:  Final  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  (Commission)  amends 
three  key  terms  in  the  Indian  Gaming 
Regulatory  Act.  "electronic,  computer  or 
other  technologic  aid,"  "electronic  or 
electromechanical  facsimile,"  and 
"game  similar  to  bingo."  The 
Commission  believes  these  amendments 
bring  stability  and  predictability  to  the 
important  task  of  game  classification. 
EFFECTIVE  DATE:  July  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penny  Coleman,  Deputy  General 
Counsel,  National  Indian  Gaming 
Commission,  Suite  9100, 1441  L  Street, 
NW,  Washington,  DC  20005.  Fax 
number:  202-632-7066  (not  a  toll-free 
number).  Telephone  niunber:  202-632- 
7003  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  17, 1988,  Congress 
enacted  the  Indian  Gaming  Regulatory 
Act,  25  U.S.C.  2701-21  (IGRA  or  Act), 
creating  the  National  Indian  Gaming 
Commission  (NIGC  or  Commission)  and 
developing  a  comprehensive  framework 
for  the  regulation  of  gaming  on  Indian 
lands.  The  Act  establishes  three  classes 
of  Indian  gaming. 

"Class  I  gaming"  means  social  games 
played  solely  for  prizes  of  minimal 
value  or  traditional  forms  of  Indian 
gaming  played  in  connection  with  tribal 
ceremonies  or  celebrations.  25  U.S.C. 
2703(6).  Indian  tribes  regulate  class  I 
gaming  exclusively. 

"Class  n  gaming"  means  the  game  of 
chance  commonly  known  as  bingo, 
whether  or  not  electronic,  computer,  or 
other  technologic  aids  are  used  in 
connection  therewith,  including,  if 
played  in  the  same  location,  pull  tabs, 
lotto,  punch  boards,  tip  jars,  instant 
bingo,  and  other  games  similar  to  bingo, 
and  various  card  games.  25  U.S.C. 
2703(7)(A).  Class  11  gaming,  however, 
does  not  include  any  banking  card 
games,  electronic  or  electromechanical 
facsimiles  of  any  game  of  chance  or  slot 
machines  of  any  kind.  25  U.S.C. 


2703(7)(B).  Class  n  gaming  thus 
includes  high  stakes  bingo  and  pull 
tabs,  as  well  as  non-banking  card  games 
such  as  poker.  Tribal  governments  and 
the  NIGC  share  regulatory  authority  over 
class  n  gaming  without  the  involvement 
of  state  government. 

Class  III  gaming,  on  the  other  hand, 
may  be  conducted  lawfully  only  if  the 
state  in  which  the  tribe  is  located  and 
the  tribe  reach  an  agreement  called  a 
tribal-state  compact.  For  a  compact  to  be 
effective,  the  Secretary  of  the  Interior 
must  approve  the  terms  of  the  compact. 
Class  ni  gaming  includes  all  forms  of 
gaming  that  are  not  class  I  gaming  or 
class  II  gaming.  25  U.S.C.  2703(8).  Class 
III  gaming  thus  includes  all  other  games 
of  chance,  including  most  forms  of 
casino-type  gaming,  such  as  slot 
machines  and  roulette,  pari-mutuel 
wagering,  and  banking  card  games,  such 
as  blackjack.  While  such  gaming  usually 
requires  a  tribal-state  compact,  a  tribe 
may  operate  class  III  gaming  under 
gaming  procedures  issued  by  the 
Secretary  of  the  Interior  if  a  state  has 
refused  to  negotiate  in  good  faith  toward 
a  compact.  Because  of  the  compact 
requirement,  both  the  states  and  tribes 
possess  regulatory  authority  over  class 
III  gaming,  with  the  NIGC  retaining  an 
oversight  role.  Jurisdiction  over  criminal 
violations  is  vested  in  the  United  States 
Department  of  Justice,  which  also  assists 
the  Commission  by  conducting  civil 
litigation  on  its  behalf  in  federal  court. 

Because  of  the  varying  levels  of  tribal, 
state,  and  federal  involvement  in  the 
three  classes  of  gaming,  the  proper 
classification  of  games  is  essential.  As  a 
legal  matter,  Congress  defined  the 
parameters  for  game  classification  when 
it  enacted  IGRA.  As  a  practical  matter, 
however,  several  key  terms  were  not 
specifically  defined,  and  thus  subject  to 
more  than  one  interpretation. 

Issues  Unresolved  in  Congressional 
Definitions 

A  recurring  question  as  to  the  proper 
scope  of  class  11  gaming  involves  the  use 
of  electronics  and  other  technology  in 
conjunction  with  bingo  and  other  class 
n  games.  In  IGRA,  Congress  recognized 
the  right  of  tribes  to  use  "electronic, 
computer  or  other  technologic  aids"  in 
connection  with  class  II  gaming. 
Congress  provided,  however,  that 
"electronic  or  electromechanical 
facsimiles  of  any  game  of  chance  or  slot 
machines  of  any  Idnd"  constitute  class 
m  gaming.  Since  class  III  gaming 
requires  an  approved  tribal-state 
compact  to  be  lawful  (an  unattainable 
plateau  for  some  tribes),  definitions 
articulating  the  proper  distinctions 
between  the  two  classes  are  vital  to 
sound  execution  of  the  law. 
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^   Under  a  plain  language  definition  of 
tliese  terms,  the  distinction  between  an 
electronic  "aid"  to  a  class  II  game  and 
a  class  III  "electromechanical  facsimile" 
of  a  game  of  chance  is  relatively 
ascertainable.  However,  the  Commission 
did  not  apply  a  plain  meaning  approach 
in  its  early  construction  of  IGRA  or  in 
its  regulatory  definitions,  and  even  if  it 
had,  the  terms  can  nonetheless  be  read 
to  overlap. 

The  distinction  between  class  II 
"electronic  aids"  and  class  III 
"electromechanical  facsimiles"  is 
further  complicated  by  the  extent  to 
which  class  II  gaming  is  affected  by  the 
federal  Gambling  Devices  Act,  15  U.S.C. 
1171-78,  more  commonly  known  as 
"the  Johnson  Act."  The  Johnson  Act 
predates  IGRA  by  thirty  years  and 
generally  prohibits  the  manufacture  or 
possession  of  "gambling  devices" 
within  specific  areas  of  federal 
jurisdiction,  including  Indian  coimtry. 
15  U.S.C.  1175.  The  term  "gambling 
device"  is  defined  very  broadly  in  the 
Johnson  Act.  It  includes  "slot 
machines,"  or  "any  other  machine  or 
mechanical  device  (including,  but  not 
limited  to,  roulette  wheels  and  similar 
devices)  designed  and  manufactured 
primarily  for  use  in  connection  with 
gambling,"  or  "any  subassembly  or 
essential  part  intended  to  be  used  in 
connection  with  any  such  machine  or 
mechanical  device(.]"  15  U.S.C. 
1171(a)(l-3). 

IGRA  explicitly  creates  an  exception 
to  the  Johnson  Act  for  gaming  devices 
operated  under  an  approved  tribal-state 
compact  for  class  III  gaming,  25  U.S.C. 
2710(d)(6);  however,  it  does  not  specify 
the  effect  of  the  Johnson  Act  on  class  II 
gaming.  Since  the  Johnson  Act  defines 
gambling  devices  very  broadly,  the 
omission  gives  rise  to  more  than  one 
interpretation  on  the  question  of  the 
reach  of  the  Johnson  Act  in  relation  to 
devices  used  in  conjunction  with  bingo 
and  other  class  II  gaming.  For  example, 
the  common  bingo  ball  blower,  which 
has  been  used  widely  in  bingo  games 
across  the  country  to  determine  the 
order  in  which  bingo  numbers  are 
called,  falls  within  the  definition  of 
gambling  device.  Although  it  is  virtually 
inconceivable  that  Congress  intended 
the  Johnson  Act  to  preclude  the  use  of 
bingo  blowers  in  class  II  gaming,  IGRA 
does  not  specifically  address  the 
question. 

1992  Commission  Definitions 

Faced  with  the  task  of  sorting  through 
these  issues  of  construction,  the  newly 
established  Commission  set  out  to 
provide  guidance  to  the  Indian  gaming 
industry  by  defining  certain  key  terms 
in  IGRA.  A  "notice  and  comment" 


rulemaking  initiative  commenced  soon 
after  the  Commission  became 
operational  in  1992.  The  final 
definitional  rule  was  published  on  April 
9. 1992.  57  FR  12382. 

The  term  "electronic,  computer  or 
other  technologic  aid"  to  class  II  gaming 
was  defined  as  "a  device  such  as  a 
computer,  telephone,  cable,  television, 
satellite  or  bingo  blower  and  that  when 
used:  (a)  Is  not  a  game  of  chance  but 
merely  assists  a  player  or  the  playing  of 
a  game;  (b)  is  readily  distinguishable 
from  the  playing  of  a  game  of  chance  on 
an  electronic  or  electromechanical 
facsimile;  and  (c)  is  operated  according 
to  applicable  Federal  communications 
law."  25  CFR  502.7.  "Electronic  or 
electromechanical  facsimile"  was 
defined  by  reference  to  the  Johnson  Act 
to  mean  "any  gambling  device  as 
defined  in  15  U.S.C.  1171(a)(2)  or  (3)." 
25  CFR  502.8.  Since  the  IGRA  specifies 
that  class  II  games  are  to  be  broadly  read 
to  include  bingo  and  other  games 
similar  to  bingo,  the  Commission 
defined  the  term  "game  similar  to 
bingo"  by  reference  to  the  definition  of 
bingo  elsewhere  in  the  regulations.  25 
CFR  502.9. 

Incorporation  of  the  Johnson  Act  in  the 
1992  Definitions 

In  1992,  the  Commission  viewed  the 
relationship  between  the  Johnson  Act 
and  IGRA  as  key  to  interpreting 
congressional  intent  concerning  which 
gaming-related  technology  is  authorized 
for  class  II  gaming  and  which 
technology  might  cause  what  would 
otherwise  be  considered  class  II  gaming 
to  become  class  III.  In  its  analysis,  the 
Commission  noted  three  key  points. 
First,  the  Johnson  Act  prohibits  the  use 
of  gambling  devices  in  Indian  Country. 
15  U.S.C.  1175.  Second,  the  only 
explicit  exception  to  the  Johnson  Act  in 
Indian  Country  is  set  forth  in  25  U.S.C. 
2710(d)(6),  which  indicates  that  the 
Johnson  Act  shall  not  apply  to 
compacted  class  III  gaming.  57  FR 
12382. 12385  (April  9,  1992).  Finally, 
class  II  gaming  imder  IGRA  is  permitted 
for  tribes  in  states  where  it  is  permitted 
for  any  other  person  or  entity  and  is  not 
specifically  prohibited  on  Indian  lands 
by  Federal  law.  25  U.S.C.  2710(b)(1)(A). 
Relying  on  language  in  a  Senate  Report 
on  IGRA.  the  Commission  interpreted 
the  reference  to  "Federal  law"  to  mean 
the  Johnson  Act.  Under  this 
interpretation,  the  Johnson  Act  applies 
even  in  the  context  of  class  II  gaming. 
See  S.  Rep.  No.  100-446,  at  9  (1988). 

Under  the  Commission's 
interpretation,  IGRA  required 
independent  compliance  with  the 
Johnson  Act  except  where  the  Indian 
gaming  activity  is  authorized  by  a  tribal- 


state  compact.  This  was  a  reasonable 
approach  in  relation  to  crafting  a 
regulatory  definition  of  "slot  machine  of 
any  kind"  because  the  term  is  well 
defined  by  the  Johnson  Act  and  because 
congressional  intent  was  clear. 

In  the  context  of  defining  electronic  or 
electromechanical  facsimile,  however, 
incorporation  of  the  Johnson  Act  was 
less  satisfactory.  The  Commission's 
facsimile  definition  includes:  "any 
gambling  device"  as  defined  by  sections 
1171(a)(2)  or  (3)  of  the  Johnson  Act.  25 
CFR  502.8.  Because  the  lohnson  Act  is 
so  broadly  construed,  a  facsimile  thus 
includes  any  device  designed  and 
manufactured  for  use  in  connection 
with  gambling,  as  well  as  any  sub- 
assembly or  essential  part  intended  to 
be  used  for  such  purposes.  This 
definition  departs  substantially  from 
any  plain  meaning  of  the  term. 

With  the  benefit  of  experience  and 
hindsight,  it  has  become  increasingly 
clear  that  by  incorporating  the  Johnson 
Act  into  its  "electronic  or 
electromechanical  facsimile"  definition, 
the  Commission  defined  a  key  term  in 
an  overly  broad  manner.  Worse,  use  of 
the  definition  produces  patently 
nonsensical  results  in  certain 
circumstances.  We  again  turn  to  the 
common  bingo  ball  blower,  a  device 
used  to  randomly  generate  numbers  for 
bingo  games. 

Few  would  argue  that  Congress 
intended  the  Johnson  Act  to  prohibit  the 
use  of  bingo  blowers  or  other  aids  in 
class  II  gaming,  particularly  since  the 
plain  language  of  the  Act  anticipates 
such  use  of  electronics  and  technology. 
Nevertheless,  the  broad  interpretation  of 
"gambling  device"  contained  in  the 
Johnson  Act  clearly  sweeps  bingo 
blowers  within  its  ambit. 

A  chief  reason  for  the  Johnson  Act's 
broad  construction  is  that  as  a  criminal 
statute  it  is  intended  to  restrict  the 
possession,  use,  and  transportation  of 
gambling  devices.  The  principles  of 
construction  used  by  the  courts  in 
interpreting  the  Johnson  Act  were 
designed  to  "anticipate  the 
ingeniousness  of  gambling  machine 
designers."  Lion  Manufacturing  Corp.  v. 
Kennedy,  330  F.2d  833.  836-837  (D.C. 
Cir.  1964).  Accordingly,  courts  have 
found  the  Johnson  Act  to  cover  a  wide 
variety  of  machines.  See.  e.g.,  United 
States  v.  H.M.  Branson  Distrib.  Co.,  398 
F.2d  929.  933  (6th  Cir.  1968)  (pinball 
machines  with  knock-off  meters  that  can 
accumulate  free  games);  United  States  v. 
Two  (2)  Quarter  Fall  Machines,  767 
F.Supp  153. 154  (E.D.  Tenn.  1991) 
(machines  where  the  fall  of  coins  could 
deliver  hanging  coins  into  a  pay-off 
chute);  United  States  v.  1 1  Star-Pack 
Cigarette  Merchandiser  Machines,  248 
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F.Supp.  933.  934  (E.D.  Pa.  1966)  (an 
attachment  on  a  vending  machine  that 
could  deliver  a  free  pack  of  cigarettes); 
United  States  v.  Wilson.  475  F.2d  108 
(9th  Cir.  1973)  (a  machine  that  sold 
store  coupons  and  prize  tickets  in  a 
prearranged  order  from  a  preprinted 
bundle  even  though  the  player  could  see 
the  coupon  or  ticket  he  was  buying). 

The  traditional  broad  construction  of 
the  Johnson  Act  encompasses  numerous 
devices  manufactured  to  assist  in  the 
play  of  class  II  games  that  the 
Commission  now  believes  Congress 
presumed  to  constitute  acceptable 
technologic  aids.  In  an  oft-quoted 
passage  from  the  legislative  history,  a 
Senate  Report  accompanying  the  bill 
that  became  IGRA  indicated  that  "tribes 
should  be  given  the  opportunity  to  take 
advantage  of  modem  methods  of 
conducting  class  II  games  and  the 
language  regarding  technology  is 
designed  to  provide  maximum 
flexibility."  See  S.  Rep.  No.  100-446,  at 
9  (1988).  In  other  words,  the  ingenuity 
of  gaming  designers,  which  was 
designed  to  be  constrained  by  the 
Johnson  Act,  is  arguably  intended  to  be 
given  freer  rein  by  IGRA  in  the  context 
of  class  II  gaming. 

Incorporating  the  Johnson  Act 
definition  of  gambling  device  into  the 
Commission's  definition  of 
"electromechanical  facsimile"  is 
illogical  in  certain  other  respects  as 
well.  A  good  example  is  the  roulette 
wheel.  As  the  Department  of  Justice 
noted  in  its  comments  to  our  proposal 
to  strike  the  definition  of  facsimile, 
equating  "electromechanical  facsimile" 
to  "Johnson  Act  gambling  device"  can 
lead  to  absurdity.  A  roulette  wheel,  for 
example,  clearly  meets  the  definition  of 
a  Johnson  Act  gambling  device,  but  it  is 
neither  "electronic"  nor  a  "facsimile." 
In  other  words,  although  incorporation 
of  the  Johnson  Act  into  the  IGRA 
regulatory  definitions  seemed,  in  1992, 
to  be  an  expedient  method  of 
harmonizing  two  competing  federal 
statutes,  it  was  imperfect  at  best  and,  in 
the  final  analysis,  created  more 
problems  than  it  solved. 

In  adopting  the  definitions,  the 
Commission  apparently  recognized  the 
problem  and  sought  to  sidestep  it  by 
including  "bingo  blower"  as  one  of 
several  permissible  devices  to  be  used 
as  a  technological  aid  to  class  II  gaming. 
This  strategy  resolved  the  specific 
problem  of  the  bingo  blower,  but  failed 
to  address  the  underlying  conceptual 
problem.  Consequently,  substantial 
uncertainty  remains  as  to  a  myriad  of 
other  devices  that,  like  the  bingo 
blower,  provide  electronic  or 
technological  assistance  to  class  II 
gaming,  but  that  nevertheless  also  meet 


the  expansive  definition  of 
electromechanical  facsimile  by  virtue  of 
its  incorporation  of  the  Johnson  Act. 
Moreover,  this  uncertainty  has 
translated  into  a  substantial  amount  of 
litigation,  much  of  which  has  produced 
results  unfavorable  to  the  Commission's 
interpretation  of  the  interplay  between 
IGRA  and  the  Johnson  Act. 

Consultation  With  the  Department  of 
Justice 

On  several  occasions  during  the  past 
ten  years,  the  problems  noted  above 
have  caused  the  Commission  to 
informally  reconsider  the  correctness  of 
incorporating  the  Johnson  Act  into  its 
definition  of  electromechanical 
facsimile.  Since  enforcement  of  the 
Johnson  Act  is  committed  to  the 
discretion  of  the  Department  of  Justice, 
the  Commission  and  the  Department 
share  an  interest  in  the  proper 
resolution  of  this  issue. 

Like  the  Commission,  the  Justice 
Department  has  struggled  with  these 
questions  of  interpretation  regarding  the 
applicability  of  the  Johnson  Act  in 
relation  to  Indian  gaming.  In  1996,  the 
Department's  position  was  that  Congress 
expressly  contemplated  the  use  of 
equipment  in  class  U  Indian  gaming  that 
would  otherwise  fall  within  the  Johnson 
Act.  In  2001,  however,  the  Justice 
Department  reevaluated  its  position, 
indicating  a  view  that  the  Johnson  Act 
prohibits  any  technology  that  meets  its 
terms,  including  technological  aids  to 
class  II  gaming. 

In  the  meantime,  a  series  of  federal 
circuit  coiul  decisions,  discussed  more 
fully  below,  have  informed  this 
Commission's  view  that  its  original 
construction  of  IGRA  and  resulting 
definitional  regulations  did  not  properly 
captine  the  intent  of  Congress  in 
relation  to  the  distinction  between 
permissible  aids  to  class  II  games  and 
impermissible  class  III  facsimiles. 

Lack  of  Judicial  Endorsement  for  1992 
Definitions 

In  hindsight,  and  with  the  guidance  of 
the  coiuts,  the  inconsistencies  in 
purpose  between  IGRA  and  the  Johnson 
Act  are  more  readily  apparent.  The 
federal  coints,  including  no  less  than 
three  United  States  circuit  courts  of 
appeal,  have  been  virtually  unanimous 
in  concluding  that  the  Commission's 
definitions  are  not  useful  in 
distinguishing  between  technologic  aids 
and  facsimiles.  Rather  than  apply  the 
Commission's  rules,  the  courts  instead 
conducted  a  plain  meaning  analysis 
juxtaposed  against  the  language  of  the 
statute  and  the  Senate  Report.  While 
most  simply  ignored  the  Commission's 
definitions,  one  court  openly  criticized 


the  Commission's  rule  as  unhelpful. 
Ckibazon  Band  of  Mission  Indians  v. 
National  Indian  Gaming  Commission, 
14  F.3d  633  (D.C.  Cir.  1994)  (holding 
that  the  scope  of  gaming  determination 
at  issue  in  the  case  could  be  made  by 
looking  to  the  statute  alone  and  without 
examining  the  Commission's  regulatory 
definitions);  Sycuan  Band  of  Mission 
Indians  v.  Roache,  54  F.3d  535,  542  (9th 
Cir.  1994)  (resorting  to  the  dictionary 
definition  of  facsimile  as  "an  exact  and 
detailed  copy  of  something,"  rather  than 
using  the  regulatory  definition); 
Diamond  Game  Enterprises  v.  Reno,  230 
F.3d  365,  369  (D.C.  Cir.  2000)  ("Boiled     " 
down  to  their  essence,  the  regulations 
tell  us  little  more  than  that  a  class  II  aid 
is  something  that  is  not  a  class  III 
facsimile.").  In  sum,  these  courts  have 
implicitly  rejected  the  Commission's 
definition  of  "electromechanical 
facsimile,"  which  incorporates  the 
Johnson  Act,  and  have  instead  used  a 
plain  meaning  approach  to  interpret  this 
key  term. 

In  addition  to  the  lack  of  deference 
noted  above,  two  United  States  circuit 
courts  have  reached  decisions  that  can 
be  construed  to  be  at  odds  with  the 
Commission's  definition  of  facsimile, 
though  at  least  one  of  them  gave 
deference  to  the  Commission's  findings 
as  to  the  devices  in  question.  United 
States  V.  103  Electronic  Gambling 
Devices.  223  F.3d  1091,  1095,  1102  (9th 
Cir.  2000);  United  States  v.  162 
Megamania  Gambling  Devices,  231  F.3d 
713  (10th  Cir.  2000). 

The  imcomfortable  result  is  that  the 
Commission  cannot  faithfully  apply  its 
own  regulations  and  reach  decisions 
that  conform  with  the  decisions  of  the 
courts.  Such  inconsistency  fiiistrates  the 
Commission's  ability  to  properly 
discharge  its  duties  imder  IGRA. 

Moreover,  the  courts'  unwelcome 
reception  to  the  Commission's 
regulatory  definitions  of  electronic  aids 
and  electromechanical  facsimile  stands 
in  vivid  contrast  to  other  definitional 
regulations  promulgated  by  the 
Commission.  In  most  circumstances,  the 
Commission's  work  has  garnered 
substantial  judicial  deference.  See 
Shakopee  Mdewakanton  Sioux 
Community  V.  Hope,  16  F.3d  261,  264 
(8th  Cir.  1994)  (recognizing  ambiguity  in 
the  definition  of  class  11  and  upholding 
the  NIGC's  regulations  that  provide  that 
keno  is  a  class  III  game);  162  Megamania 
Gambling  Devices,  231  F.3d  at  719-20 
(turning  for  guidance  to  the 
Conunission's  definition  of  "game 
similar  to  bingo"  and  noting  that  the 
regulations  are  entitied  to  deference); 
103  Electronic  Gambling  Devices,  223 
F.3d  at  1097  ("The  NIGC's  conception  of 
what  counts  as  bingo  under  IGRA  *  *  * 
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is  entitled  to  substantial  deference.") 
Accordingly,  the  Commission  believes 
that  the  courts  will  be  receptive  to  its 
efforts  to  bring  greater  clarity  to  these 
key  definitions. 

Congressional  Criticism  of  the  1992 
Definitions 

In  addition  to  the  developments  in  the 
federal  case  law,  the  Commission's 
authorizing  committee,  the  United 
States  Senate  Committee  on  Indian 
Affairs,  has  urged  the  Commission  to 
reconsider  these  definitions.  In  a  July 
10,  2000,  letter  to  the  Commission 
Chairman,  Senators  Ben  Nighlhorse 
Campbell  and  Daniel  K.  Inouye,  then 
Chairman  and  Vice-Chairman, 
respectively,  of  the  Committee,  urged 
the  Commission  to  revise  its  definitions 
pertaining  to  class  II  gaming,  saying: 

Since  the  NIGC  first  issued  its  regulations 
on  class  II  gaming,  uncertainty  has  developed 
among  the  Indian  tribes,  states,  and 
regulatory  bodies  as  to  which  games  are 
properly  classified  as  class  II  under  the  act. 
This  is  particularly  true  where  tribes  offer 
class  II  games  that  utilize  "technological 
aids"  as  the  IGRA  expressly  permits.  We  also 
understand  that  some  of  these  games  fall 
under  the  definition  of  "gambling  devices" 
under  the  Johnson  Act  (15  U.S.C.  1171  et 
seq.).  The  conflict  between  IGRA  and  the 
Johnson  Act  has  resulted  in  repeated  legal 
clashes  between  Indian  tribes  and- state  and 
federal  law  enforcement  agencies. 

We  think  that  it  is  clear  that  the  NIGC  has 
the  authority  to  resolve  this  issue. 

In  a  similar  letter  dated  July  11,  2000, 
nine  congressmen  also  encouraged  the 
Commission  "to  bring  some  clarity  to 
this  issue." 

Reconsideration  of  the  1992  Definitions 

In  the  decade  since  1992,  the  NIGC 
has  had  an  opportunity  to  work 
extensively  with  its  regulatory 
definitions  and  also  to  develop 
additional  experience  in  Indian  gaming. 
As  the  Commission's  expertise  has 
evolved,  the  courts  have  also  been 
active,  providing  increasingly  clearer 
guidance  on  the  proper  interpretation  of 
the  relevant  statutes.  In  light  of  the 
courts'  apathy  or  antipathy  toward 
certain  NIGC  definitions  discussed 
above,  and  in  light  of  requests  among 
the  public,  the  industry,  and  Congress, 
the  NIGC  has  determined  that  several  of 
its  key  definitions  must  be  revised. 

The  Commission  recognizes  that  an 
agency  should  move  with  great  care  in 
changing  definitions  that  have  been  in 
place  for  a  decade.  After  much 
reflection,  the  Commission  revises  the 
definitions  in  a  manner  that  reaffirms, 
rather  than  disrupts,  settled  industry 
expectations.  Today's  Final  Rule  more 
properly  captures  the  intent  of  Congress 
as  to  the  distinction  between 


permissible  class  II  aids  and  prohibited 
class  III  facsimiles,  without 
compromising  Congress'  intent  to 
prohibit  the  play  of  facsimiles  absent  an 
approved  tribal-state  compact. 

Requests  for  Comments 

The  Commission  first  issued  a 
proposed  rule  for  comment  on  June  22, 
2001,  proposing  to  withdraw  its 
definition  of  electronic  or 
electromechanical  facsimile.  The  vast 
majority  of  comments  favored  the 
Commission's  proposal  to  revise  its 
definition  of  electronic  or 
electromechanical  facsimile  by  deleting 
reference  to  the  Johnson  Act.  A  number 
of  commenters,  however,  including  the 
Department  of  Justice,  expressed  the 
view  that  mere  removal  of  this 
definition  would  not  be  sufficient  to 
provide  adequate  guidance. 
Fiuthermore,  many  also  expressed  the 
view  that  additional  revisions  were 
needed  for  two  other  related  terms: 
"electronic,  computer  or  other 
technological  aid"  and  "game  similar  to 
bingo." 

After  careful  consideration,  the 
Commission  recognized  that  the 
commenters  were  correct  in  asserting 
that  the  simple  removal  of  the  definition 
would  not  be  sufficient  to  achieve  the 
desired  level  of  clarity  with  regard  to 
game  classification.  Accordingly,  the 
Commission  revised  its  proposed 
facsimile  definition  and  crafted  two  new 
definitions  addressing  technological 
aids  and  games  similar  to  bingo.  On 
March  22,  2002,  the  Commission 
published  a  proposed  rule  for  final 
comment  (67  FR  13296).  The  conunent 
period,  extended  to  May  6,  2002, 
resulted  in  the  receipt  of  fifty-two 
comments. 

Summary  of  Comments 

The  vast  majority  of  commenters 
express  strong  support  for  the 
Commission's  proposal  to  revise  its 
definitional  regulation.  While 
differences  exist  as  to  recommended 
language,  most  support  removing 
reference  to  the  Johnson  Act  from  the 
facsimile  definition  and  thus  from  the 
game  classification  analysis. 

The  one  common  ground  of  nearly  all 
commenters  is  a  frustration  with 
achieving  the  right  interplay  between 
IGRA  and  the  Johnson  Act.  Some 
commenters  suggest  that  any  machine  or 
device  meeting  the  Johnson  Act 
definition  of  a  gambling  device  would 
have  to  be  characterized  as  class  III. 
This,  they  assert,  would  be  true  even  if 
the  machine  or  device  could  be  fairly 
characterized  as  a  technologic  aid  to  the 
play  of  a  class  II  game.  The  Commission 
rejects  this  comment  determining  that 


such  an  approach  renders  meaningless 
the  technologic  aid  language  in  IGRA, 
and  ignores  the  analysis  of  a  nearly 
unanimous  judiciary.  Taken  to  its 
logical  extreme,  an  analysis  consistent 
with  this  view  would  produce  even 
greater  disharmony  in  distinguishing 
aids  and  facsimiles  than  exists  under 
the  current  definitions. 

The  Commission  comes  to  this 
conclusion  with  the  benefit  often  years' 
experience  since  adoption  of  the 
original  definition  regulations  and  with 
the  advantage  of  the  views  of  the  federal 
judiciary  on  the  meaning  of  the 
language  in  IGRA.  Reaching  this 
conclusion  has  not  been  easy.  In  part, 
the  confusion  can  be  traced  to  the 
Commission's  original  definition 
regulations.  The  Commission  now 
believes  that  in  the  infancy  of  IGRA,  its 
original  definition  regulations  simply 
had  not  fully  reconciled  the  language  of 
IGRA  with  the  Johnson  Act.  The 
Commission  now  determines  that  IGRA 
does  not  in  fact  require  an  across-the- 
board  treatment  of  all  Johnson  Act 
gambling  devices  as  class  III  games. 
Stated  differently,  "Congress  did  not 
intend  the  Johnson  Act  to  apply  if  the 
game' at  issue  fits  within  the  definition 
of  a  class  II  game,  and  is  played  with  the 
use  of  an  electronic  aid."  U.S.  v.  162 
MegaMania  Gambling  Devices,  231  F.3d 
713.  725  (10th  Cir.  2000). 

This  is  best  illustrated  by  considering 
the  bingo  blower.  The  Commission's 
original  regulation  listed  bingo  blowers 
as  class  II  technologic  aids,  a 
categorization  that  has  not  been 
seriously  challenged  and  that  was 
accepted  without  significant  scrutiny. 
Cabazon  Band  of  Mission  Indians  v. 
MGC.  (DDC  1993)  827  F.  Supp.  26  at  31. 
aff  d  14  F.3d  633  (D.C.  Cir.  1994).  cert. 
Den.  512  U.S.  1221  (1994)  ("*   *   *the 
Johnson  Act  applies  only  to  slot 
machines  and  similar  devices  (including 
the  pull-tab  games  here  in  issue),  not  to 
aids  to  gambling  (such  as  bingo  blowers 
and  the  like))."  The  identification  of 
bingo  blowers  as  class  II  technologic 
aids  is  also  consistent  with  IGRA's 
legislative  history.  ("That  section  (15 
U.S.C.  1175]  prohibits  gambling  devices 
on  Indian  lands  but  does  not  apply  to 
devices  used  in  connection  with  bingo 
and  lotto."  S.Rep.  No.  100-446.  at  12 
(1988).)  When  employed  in  gaming, 
though,  bingo  blowers  are  nothing  more 
or  less  than  random  niunber  generators. 

Random  number  generation  is  the 
creation  of  numbers  for  use  in  games  of 
chance  and  may  occur  in  a  wide  variety 
of  ways.  Video  gambling  devices,  for 
example,  use  computer  software  to 
generate  numbers  at  random.  Dice, 
cards,  or  wheels  may  also  be  used. 
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Significant  to^the  Commission's 
analysis  is  the  fact  that  both  a  bingo 
blower  and  a  roulette  wheel  function  as 
random  number  generators.  That  is, 
both  produce,  on  a  random  basis,  the 
numbers  that  will  determine  winners  in 
games  of  chance.  The  Johnson  Act 
specifically  identifies  roulette  wheels  as 
an  example  of  a  gambling  device.  15 
U.S.C.  1171(a)(2).  Bingo  blowers  also 
meet  the  broad,  Johnson  Act  definition 
of  a  gambling  device,  yet  are  rightfully 
classified  as  technologic  aids  under 
IGRA.  The  physical  and  operational 
characteristics  of  these  devices, 
however,  cannot  be  legally 
distinguished.  The  only  real  distinction 
between  roulette  wheels  and  bingo 
blowers  is  the  games  that  they  support. 
Bingo  blowers  generate  numbers  for 
class  n  games  of  chance,  while  roulette 
wheels  generate  niunbers  for  class  III 
games  of  chance.  Because  of  their 
inconsistent  purposes,  inclusion  of  the 
Johnson  Act  in  a  game  classification 
analysis  undermines  the  fundamental 
principles  of  IGRA. 

There  are  other  such  illustrative 
anomalies  among  gambling  devices  that 
are  used  as  random  number  generators. 
Both  keno  and  lotteries  are  class  III 
games,  but  the  "rabbit  ears"  used  in 
keno  and  the  ping-pong  ball  blowers 
often  used  to  select  lottery  winners  bear 
a  striking  resemblance,  in  appearance 
and  function,  to  bingo  blowers. 
Conversely,  it  would  be  fully  consistent 
with  IGRA  to  employ  the  kind  of 
computerized  random  number 
generation  used  in  video  gaming 
machines,  rather  than  a  blower,  to  draw 
numbers  for  the  play  of  bingo, 
particularly  in  light  of  the  fact  that  IGRA 
specifically  allows  for  electronic  draws 
in  the  play  of  bingo.  25  U.S.C. 
2703(7)(A)(i)(n). 

From  the  Commission's  perspective, 
the  Johnson  Act  has  proven  remarkably 
troublesome  as  a  starting  point  in  a 
game  classification  analysis  under 
IGRA.  As  illustrated  above,  this  is  due 
in  large  part  to  its  fundamentally 
different  purpose.  The  Johnson  Act  is 
intended  to  determine  whether 
something  is  a  "gambling  device." 
IGRA,  on  the  other  hand,  is  intended  to 
distinguish  between  classes  of  games. 
Within  the  context  of  IGRA,  there  is  no 
question  as  to  "gambling"  per  se — all 
Indian  gaming  is  "gambling." 
Accordingly,  determining  whether  the 
Johnson  Act  covers  a  particular  device 
simply  does  not  answer  the  question 
relevant  to  Indian  gaming:  whether  the 
game  is  class  II  or  class  HI. 

The  appropriate  threshold  for  a  game 
classification  analysis  under  IGRA  has 
to  be  whether  or  not  the  game  played 
utilizing  a  gambling  device  is  class  n.  If 


the  device  is  an  aid  to  the  play  of  a  class 
n  game,  the  game  remains  class  II;  if  the 
device  meets  the  definition  of  a 
facsimile,  the  game  becomes  class  III. 
This  analytical  framework  is  fully 
consistent  with  that  adopted  by  the 
three  federal  circuits  that  have  squarely 
addressed  the  issue  and  determined  that 
the  Johnson  Act  does  not  prohibit 
technological  aids  to  class  n  gaming. 
See  United  States  v.  103  Electronic 
Gambling  Devices,  223  F.Sd  1091. 1102 
(9th  Cir.  2000)  (rejecting  the  notion  that 
the  Johnson  Act  extends  to 
technological  aids  to  the  play  of  bingo); 
Diamond  Game  Enterprises  v.  Reno,  230 
F.3d  365  (D.C.  Cir.  2000)  (noting  that 
class  II  aids  permitted  by  IGRA  do  not 
run  afoul  of  the  Johnson  Act);  U.S.  v. 
162  MegaMania  Gambling  Devices,  231 
F.3d  713  (10th  Cir.  2000)(concluding 
that  Congress  did  not  intend  the 
Johnson  Act  to  apply  if  the  game  at 
issue  fits  within  the  definition  of  a  class 
II  game,  and  is  played  with  the  use  of 
an  electronic  aid).  See  also  United 
States  V.  Bums,  725  F.  Supp.  116, 124 
(N.D.N. Y.  1989)  (indicating  that  IGRA 
makes  the  Johnson  Act  inapplicable  to 
class  n  gaming  and  therefore  tribes  may 
use  "gambling  devices"  in  the  context  of 
bingo). 

Because  Congress  intended  to  permit 
the  use  of  electronic  technology  in  class 
n  gaming  (even  if  the  device  might 
otherwise  fall  within  the  ambit  of  the 
Johnson  Act),  the  important  factor  in  a 
game  classification  analysis  is  whether 
the  technology  is  assisting  a  player  or 
the  play  of  a  class  II  game.  Accordingly, 
the  Commission's  amended  definition  of 
electronic,  computer  or  other 
technologic  aid  retains  its  elemental 
definition  in  subsection  (a).  To  assist  in 
the  analysis  under  subsection  (a),  a  set 
of  analytical  factors  (subsection  (b)),  and 
specific  examples  of  technologic  aids 
(subsection  (c))  have  also  been  included. 
The  Commission  believes  this 
modification  is  responsive  to  those 
commenters  who  were  unclear  as  to 
how  proposed  subsections  (a)  and  (b) 
were  intended  to  interact. 

The  list  of  examples  contained  in  the 
proposed  rule  received  mixed 
comments.  Those  opposing  the  list  felt 
that  the  approach  creates  a  presumption 
that  other  machines  or  devices  imlike 
those  specifically  listed  could  not  be 
allowable  aids.  Others  requested 
clarification  as  to  whether  the  list  is 
non-exclusive.  The  list  is  intended  to 
assist  the  public  and  the  industry  in 
interpreting  the  scope  of  permissible 
aids  by  enumerating  examples  that  have 
already  been  deemed  lawful.  This  list  is 
not  comprehensive.  The  Commission  is 
fully  aware  that  other  machines  or 
devices  not  included  in  the  list  of 


examples  can  satisfy  the  definition  of 
technologic  aid  and  thus  be. a 
permissible  form  of  class  II  gaming. 

One  commenter  suggests  mat  if  it  is 
determined  that  gambling  devices  can 
be  used  in  connection  with  the  play  of 
class  n  games,  IGRA  still  requires  a 
tribal-state  compact  for  operation  of  the 
device.  The  Commission  does  not 
believe  that  there  is  textual  support  for 
such  a  proposition  in  IGRA  or  that 
Congress  intended  the  compacting 
process  to  be  applicable  in  any  way  to 
class  n  gaming.  "S.555  [IGRA]  provides 
for  a  system  for  joint  regulation  by  tribes 
and  the  Federal  Government  of  class  D 
gaming  on  Indian  lands  and  a  system  for 
compacts  between  tribes  and  States  for 
regulation  of  class  III  gaming."  S.Rep. 
No.  100-446,  at  1  (1988). 

Several  commenters  believe  the 
proposed  definition  of  technologic  aid 
should  be  expanded  to  reflect  that 
broadening  participation  is  an  important 
characteristic  of  an  aid.  The 
Commission  agrees  that  this  is  an 
important  indicator  as  to  whether  a 
machine  or  device  is  a  technologic  aid, 
but  also  recognizes  that  it  is  not  a 
required  element.  This  factor  was 
therefore  added  to  subsection  (b)  of  the 
definition  and  should  be  viewed  as 
strong  indication  that  the  machine  or 
device  is  a  technologic  aid. 

Several  commenters  suggest  that  the 
requirement  that  an  aid  be  "readily 
distinguishable"  from  a  facsimile  is 
vague.  Some  argue  that  this  language 
could  possibly  create  a  third  category  of 
devices  falling  somewhere  outside  both 
the  definition  of  aid  and  facsimile.  The 
Conunission  agrees  that  the  reference 
has  hot  proven  useful  in  distinguishing 
between  aids  and  facsimiles,  and  has 
therefore  removed  the  reference. 

Others  suggest  that  the  language  "[ijs 
readily  distinguishable  from  the  playing 
of  an  electronic  or  electromechanical 
facsimile  of  a  game  of  chance"  within 
the  aid  definition  should  be  qualified  by 
adding  the  phrase  "in  which  a  single 
participant  can  play  the  game  only  with 
or  against  the  device  rather  than  with  or 
against  other  players."  Others  suggest 
that  the  same  language  should  be 
utilized  to  limit  the  facsimile  definition. 
In  crafting  these  two  new  definitions, 
the  Commission  focused  upon  several 
key  factors. 

First,  the  Commission  finds  it 
particularly  significant  that  IGRA 
specifically  provides  for  an  electronic 
draw  in  bingo  games.  25  U.S.C. 
2703(7)(A)(i)(II).  Second,  greater 
freedom  with  regard  to  class  II  gaming 
was  clearly  intended  by  the  Congress. 
("(T)ribes  should  be  given  the 
opportunity  to  take  advantage  of 
modem  methods  of  conducting  class  II 
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games  and  the  language  regarding 
technology  is  designed  to  provide 
maximum  flexibility."  S.  Rep.  No.  100- 
446,  at  9  (1988).)  Reading  this 
information  along  with  the  judicial 
analysis  in  several  key  cases,  the 
Commission  concludes  that  in  the  case 
of  bingo,  lotto,  and  other  games  simileir 
to  bingo,  the  definition  "electronic  or 
electromechanical  facsimile"  should  be 
more  narrowly  construed.  See  S.Rep. 
No.100-446  (1988);  United  States  v.  103 
Electronic  Gambling  Devices,  223  F.3d 
1091.  1102  (9th  Cir.  2000);  U.S.  v.  162 
MegaMania  Gambling  Devices,  231  F.3d 
713  (10th  Cir.  2000). 

IGRA  permits  the  play  of  bingo,  lotto, 
and  other  games  similar  to  bingo  in  an 
electronic  or  electromechanical  format, 
even  a  wholly  electronic  format, 
provided  that  multiple  players  are 
playing  with  or  against  each  other. 
These  players  may  be  playing  at  the 
same  facility  or  via  links  to  players  in 
other  facilities.  A  manual  component  to 
the  game  is  not  necessary.  What  IGRA 
does  not  allow  with  regard  to  bingo, 
lotto,  and  other  games  similar  to  bingo. 
is  a  wholly  electronic  version  of  the 
game  that  does  not  broaden 
participation,  but  instead  permits  a 
player  to  play  alone  with  or  against  a 
machine  rather  than  with  or  against 
other  players.  To  ensure  maximum 
clarity,  the  revised  definitions  include 
appropriate  language  establishing  these 
parameters. 

Several  commenters  suggest  that  the 
proposed  definitions  of  aid  and 
facsimile  are  circular  because  of  their 
cross  referencing.  The  Commission 
agrees,  but  also  notes  that  it  is  importeint 
to  state  clearly  when  terms  are  intended 
to  be  mutually  exclusive.  The 
Commission  revised  the  definitions  to 
accommodate  the  concern,  yet  still 
address  the  Commission's  view  that,  as 
a  general  rule,  an  aid  and  a  facsimile  are 
mutually  exclusive. 

One  commenter  suggests  that  the 
focus  of  the  facsimile  definition  should 
be  on  the  device  rather  than  the  format 
of  the  game.  The  Commission  disagrees. 
The  Commission  reviews  aids  and 
facsimiles  as  part  of  its  analysis  to 
classify  games.  Therefore,  the  focus  of 
the  facsimile  definition  is  properly  on 
the  game. 

One  commenter  suggests  that  the 
Commission  use  the  term  "resembles" 
or  "simulates"  rather  than  "replicates." 
The  Commission  concludes  that  these 
terms  are  not  necessarily  more  precise 
than  the  term  "replicates."  It  is  also 
noteworthy  that  the  courts  have  largely 
utilized  the  term  "replicates."  See  e.g. 
Cabazon  Band  of  Mission  Indians  v. 
National  Indian  Gaming  Commission, 
4  F.3d  633.  636  (D.C.  Cir.  1994);  United 


States  V.  162  Megamania  Gambling 
Devices,  231  F.3d  713.  724  (lOth  Cir. 
2000). 

"Game  Similar  to  Bingo" 

Several  commenters  suggest  that  the 
proposed  definition  is  not  useful 
because  it  provides  a  single  definition 
for  uiuelated  types  of  games.  Including 
pull  tabs,  lotto,  punch  boards,  tip  jars, 
and  instant  bingo  in  the  definition  was 
viewed  as  creating  confusion.  Still 
others  object  to  the  proposed  definition 
on  the  grounds  that  the  restrictions  are 
contrary  to  Congress'  definition  of 
"bingo."  Upon  reflection,  the 
Conunission  agrees  and  has  made 
appropriate  revisions. 

Several  commenters  suggest  that  the 
Commission  should  not  adopt  a 
definition  of  pull  tabs,  but  allow  the 
definition  to  evolve  on  a  case-by-case 
basis.  Another  commenter  noted  that 
the  game  lotto  does  not  contain  a  finite 
deal.  Some  commenters  suggest 
inserting  IGRA's  requirement  that  these 
games  must  be  played  in  the  same 
location  as  bingo.  Suitable  changes  were 
made  in  response  to  these  comments. 

An  overwnelming  number  of 
commenters  object  to  the  proposed 
definition  requiring  the  use  of  paper  or 
other  tangible  medium.  Others  assert 
that  the  term  "preprinted"  is 
ambiguous.  The  majority  of  commenters 
feel  that  these  requirements  are  not 
consistent  with  federal  case  law.  in  part 
because  they  would  eliminate  the 
lawfully  recognized  use  of  electronic 
cards.  United  States  v.  103  Electronic 
Gambling  Devices.  223  F.3d  1091  {9th 
Cir.  2000);  U.S.  v.  162  MegaMania 
Gambling  Devices,  231  F.3d  713  (10th 
Cir.  2000).  The  requirements  were  also 
seen  to  disregard  the  legislative  history 
of  IGRA.  which  allows  tribes  maximum 
flexibility  in  using  modem  technology. 
S.  Rep.  No.  100-446,  at  9  (1988).  The 
Commission  agrees  that  the  proposed 
language  was  overly  broad  and 
inconsistent  with  both  case  law  and 
legislative  history.  These  requirements 
have  therefore  been  removed. 

It  is  particularly  noteworthy  that  the 
statutory  listing  of  specific  games 
followed  by  the  phrase,  "and  other 
games  similar  to  bingo."  can  be  read  in 
two  ways.  25  U.S.C.  2703(7)(A)(i)(III). 
First,  it  can  be  interpreted  to  mean 
merely  that  the  specified  games  are 
similar  to  bingo.  The  Commission  finds 
this  interpretation  unlikely. 
Alternatively,  this  language  can  be 
interpreted  to  leave  class  II  open  to 
other  games  that  are  bingo-like,  but  that 
do  not  fit  the  precise  statutory  definition 
of  bingo.  This  second  reading,  that  the 
class  "was  left  open  to  a  group  of  non- 
specific, bingo-like  games,  or  "variants" 


on  the  game  of  bingo,  is  consistent  with 
legislative  history  and  the  holdings  of 
the  Courts  of  Appeal  for  the  Ninth  and 
Tenth  Circuits  in  their  analysis  of  the 
game  Megamania  cited  above. 

The  Commission  now  believes  that  its 
1992  definition  of  "game  similar  to 
bingo"  is  flawed.  25  CFR  502.9.  ft  defies 
logic  to  conclude  that  the  Congress 
intended  to  require  that  these  other 
"similar"  games  satisfy  the  same 
statutory  requirements  of  bingo.  If  this 
were  Congress'  intent,  there  would  have 
been  no  need  for  the  phrase  "and  other 
games  similar  to  bingo."  These  games 
would  not  in  effect  be  "similar"  to 
bingo;  they  would  be  bingo. 

Tne  defi^nition  announced  today 
corrects  this  flaw  by  accurately  stating 
that  "other  games  similar  to  bingo" 
constitute  a  "variant"  on  the  game  and 
do  not  necessarily  meet  each  of  the 
elements  specified  in  the  statutory 
definition  of  bingo.  The  Commission 
believes  that  this  modification  more 
accurately  reflects  Congress'  intent  with 
regard  to  games  similar  to  bingo. 

Miscellaneous  Comments 

One  commenter  suggests  that  the 
proposed  rule  is  unconstitutional  either 
because  tribes  have  vested 
constitutional  property  rights  in  gaming 
or  because  the  rule  is  vague  and 
ambiguous.  The  Commission  respects 
tribal  rights  to  conduct  gaming.  It  has 
assumed  responsibility  for  modifying 
the  regulations  to  assist  tribal 
governments  in  the  regulation  of  gaming 
and  to  clarify  standards  to  be  applied  in 
the  classification  decisions  required  of 
tribes  and  the  Commission. 

One  commenter  suggests  that  the 
Commission  unduly  burdened  the  tribes 
by  requiring  changes  to  its  classification 
of  games  and  by  failing  to  consult  with 
tribes.  Throughout  this  regulatory 
process,  the  Commission  made  every 
effort  to  reflect  existing  court  decisions, 
Tribes  that  adhere  to  the  law  as 
interpreted  by  the  courts  will  not  be 
changing  their  approach  to  game 
classification  as  a  result  of  these 
regulations.  Furthermore,  two  extensive 
comment  periods  and  issuance  of  a 
second  change  to  the  proposed 
definitions  reflect  the  efforts  of  the 
Commission  to  consult  and  coordinate 
with  tribal  governments. 

Many  commenters  offered  specific 
language  urging  adoption  by  the 
Commission.  The  Commission  found 
this  language  extremely  helpful  in  the 
revision  process  and  encourages  similar 
comments  in  the  future.  The  analysis 
and  rationale  underlying  these 
proposals  were  of  high  analytical 
quality,  particularly  in  light  of  the 
complexities  presented  by  these  issues. 
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Today's  revisions  reflect  in  principle  the 
themes  common  to  many  of  the 
comments. 

Regulatory  Matters 
Regulatory  Flexibility  Act 

This  regulation  merely  codifies 
existing  Federal  court  decisions  and 
assures  that  the  Commission  will  follow 
such  decisions.  Therefore,  we  do  not 
expect  the  regulation  to  have  a 
significant  impact  on  the  approximately 
315  tribal  gaming  operations 
nationwide.  Fiulhermore,  Indian  Tribes 
are  not  considered  to  be  small  entities 
for  the  purposes  of  the  Regulatory 
Flexibility  Act.  To  the  extent  that  tribal 
gaming  operations  may  be  considered 
small  businesses  and  therefore  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  nUe  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consiuners,  individual  industries, 
Federal,  state,  or  local  government 
agencies  or  geographic  regions  and  does 
not  have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

The  Commission  is  an  independent 
regulatory  agency  and,  as  such,  is  not 
subject  to  the  Unfunded  Mandates 
Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  Commission  has  determined 
that  this  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  re^quired. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  General  Counsel  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  Instead,  the 
rule  is  likely  to  decrease  litigation  with 
Indian  tribes  and  reduce  unnecessary 
friction  between  the  E)epartment  of 
Justice  and  the  Commission. 


Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  under  the 
Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq. 

National  Environmental  Policy  Act 

The  Conunission  has  analyzed  this 
rule  in  accordance  with  the  criteria  of 
the  National  Environmental  Policy  Act. 
This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 
environmental  assessment  is  not 
required. 

List  of  Subjects  in  25  CFR  Part  502 

Gaming,  Indian  lands. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Indian  Gaming 
Commission  amends  25  CFR  Part  502  as 
follows: 

PART  502-OEHNmONS  OF  THIS 
CHAPTER 

1.  The  authority  citation  for  part  502 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  2701  et  seq. 

2.  Revise  §  502.7  to  read  as  follows: 

§  502.7    Electronic,  computer  or  ottier 
technologic  aid. 

(a)  Electronic,  computer  or  other 
technologic  aid  means  any  machine  or 
device  that: 

(1)  Assists  a  player  or  the  playing  of 
a  game; 

(2)  Is  not  an  electronic  or 
electromechanical  facsimile;  and 

(3)  Is  operated  in  accordance  with 
applicable  Federal  communications  law. 

(b)  Electronic,  computer  or  other 
technologic  aids  include,  but  are  not 
limited  to,  machines  or  devices  that: 

(1)  Broaden  the  participation  levels  in 
a  common  game; 

(2)  Facilitate  communication  between 
and  emiong  gaming  sites;  or 

(3)  Allow  a  player  to  play  a  game  with 
or  against  other  players  rather  than  with 
or  against  a  machine. 

(c)  Examples  of  electronic,  computer 
or  other  technologic  aids  include  pull 
tab  dispensers  and/or  readers, 
telephones,  cables,  televisions,  screens, 
satellites,  bingo  blowers,  electronic 
player  stations,  or  electronic  cards  for 
participants  in  bingo  games. 

3.  Revise  §  502.8  to  read  as  follows: 

§  502.8    Electronic  or  electromechanical 
facsimile. 

Electronic  or  electromechanical 
facsimile  means  a  game  played  in  an 
electronic  or  electromechanical  format 
that  replicates  a  game  of  chance  by 
incorporating  all  of  the  characteristics  of 
the  game,  except  when,  for  bingo,  lotto. 


and  other  games  similar  to  bingo,  the 
electronic  or  electromechanical  format 
broadens  participation  by  allowing 
multiple  players  to  play  with  or  against 
each  other  rather  than  with  or  against  a 
machine. 
4.  Revise  §  502.9  to  read  as  follows: 

§  502.9    Other  games  similar  to  bingo. 

Other  games  similar  to  bingo  means 
any  game  played  in  the  same  location  as 
bingo  (as  defined  in  25  USC 
2703(7)(A){i))  constituting  a  variant  on 
the  game  of  bingo,  provided  that  such 
game  is  not  house  banked  and  permits 
players  to  compete  against  each  other 
for  a  common  prize  or  prizes. 

Dated:  June  10,  2002. 
Elizabeth  L.  Homer, 
Vice  Chair. 
Teresa  E.  Poust, 

Commissioner. 

Note:  The  following  attachment  will  not 
appear  in  the  Code  of  Federal  Regulations. 

I  respectfully  dissent  from  the  views  of  the 
majority.  My  reasons  are  set  forth  below: 

In  summary,  my  vote  against  changing  the 
definition  of  facsimile  and  technological  aid 
reflects  my  belief,  and  my  agreement  with 
Judge  Lamberth  of  the  United  States  District 
Court  for  the  District  of  Columbia,  that  the 
definition  of  facsimile  which  the 
Commission  chose  in  its  initial  rulemaking  in 
1992  was  the  only  deHnition  possible  in 
order  to  implement  Congress'  explicit  intent, 
as  expressed  in  IGRA. 

1.  Background 

The  Indian  Gaming  Regulatory  Act  (IGRA, 
or  the  Act),  enacted  on  October  17,  1988,  and 
now  codified  at  25  U.S.C.  2701,  et  seq, 
created  a  comprehensive  scheme  for 
regulating  all  gaming  on  Indian  lands.  The 
Act  establishes  three  classes  of  games — 

"Class  I  gaming"  means  social  games 
played  solely  for  prizes  of  minimal  value  or 
traditional  forms  of  Indian  gaming  played  in 
connection  with  tribal  ceremonies  or 
celebrations.  25  U.S.C.  2703(6).  Indian  tribes 
regulate  Class  I  exclusively. 

"Class  II  gaming"  means  the  game  of 
chance  commonly  known  as  bingo,  whether 
or  not  electronic,  computer,  or  other 
technologic  aids  are  used  in  connection 
therewith,  including,  if  played  in  the  same 
location,  pull-tabs,  lotto,  punch  boards,  tip 
jars,  instant  bingo,  and  other  games  similar 
to  bingo,  and  various  card  games.  25  U.S.C. 
2703(7)(A).  Under  the  Act.  the  term  "class  11 
gaming"  does  not  include  any  banking  card 
games  or  electronic  or  electromechanical 
facsimiles  of  any  game  of  chance  or  slot 
machines  of  any  kind.  25  U.S.C.  2703(7)(B). 
Class  II  gaming  thus  includes  high  stakes 
bingo  and  pull-tabs  as  well  as  non-banking 
card  games  such  as  poker.  Indian  tribes  and 
the  NIGC  share  regulatory  authority  over 
Class  II  gaming. 

"Class  III  gaming" ^eans  all  forms  of 
gaming  that  are  not  class  I  gaming  or  class 
II  gaming.  25  U.S.C.  2703(8).  Class  III  gaming 
thus  includes  all  other  games  of  chance, 
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including  most  forms  of  casino-type  gaming, 
such  as  slot  machines  and  roulette,  and 
banking  card  games,  such  as  blackjack.  A 
tribe  may  engage  in  Class  III  gaming  if  it 
obtains  a  compact  with  the  state  in  which  the 
tribe's  lands  are  located.'  Under  a  compact, 
both  the  states  and  Indian  tribes  possess 
regulatory  authority  over  Class  III  gaming. 
The  NIGC  retains  an  oversight  role.  In 
addition,  the  United  States  Department  of 
Justice  and  United  States  Attorneys  possess 
exclusive  criminal  jurisdiction  over  Class  III 
gaming  on  Indian  lands  and  also  possess 
certain  civil  jurisdiction  over  such  gaming. 

As  a  legal  matter,  Congress  defined  the 
parameters  for  the  gaming  classifications 
when  it  enacted  the  IGRA.  As  a  practical 
matter,  however,  the  Congressional 
definitions  were  general  in  nature  and 
specific  terms  within  the  broad  gaming 
classifications  were  not  explicitly  defined. 
Soon  after  becoming  operational  in  1992,  the 
Commission  issued  a  final  rule  defining 
certain  terms  not  defined  by  Congress  and 
clarifying  or  restating  existing  definitions 
consistent  with  congressional  intent.  57  PR 
12382.  Included  among  the  definitions 
promulgated  by  the  Commission  were 
definitions  for  two  terms  pivotal  to  an 
understanding  of  the  distinction  in  gaming 
classifications.  The  first  was  a  definition  for 
the  term  "electronic,  computer  or  other 
technologic  aid"  which  was  defined  as  "a 
device  such  as  a  computer,  telephone,  cable, 
television,  satellite  or  bingo  blower  and  that 
when  used — (a)  Is  not  a  game  of  chance  but 
merely  assists  a  player  or  the  playing  of  a 
game;  (b)  is  readily  distinguishable  from  the 
playing  of  a  game  of  chance  on  an  electronic 
or  electromechanical  facsimile;  and  (c)  is 
operated  according  to  applicable  Federal 
communications  law."  25  CFR  502.7.  The 
second  was  a  definition  for  the  term 
"electronic  or  electromechanical  facsimile" 
which  the  Commission  defined  to  mean  "any 
gambling  device  as  defined  in  15  U.S.C. 
1171(a)(2)  or  (3)"  (the  Johnson  Act).  25  CFR 
502.8. 

The  Commission  thus  defined  the  term 
"electronic  or  electromechanical  facsimile" 
by  incorporating,  in  part,  the  definition  for 
"gambling  device"  from  the  Gambling 
Devices  Act,  15  U.S.C.  1171,  et  seq,  also 
referred  to  as  the  Johnson  Act.^ 


'  For  a  compact  to  be  effective,  the  approval  of  the 
Secretary  of  the  Interior  of  the  compact  terms  must 
be  obtained.  In  the  absence  of  a  compact,  a  tribe 
may  operate  class  III  gaming  under  gaming 
procedures  issued  by  the  Secretary  of  the  Interior. 

2  The  Johnson  Act,  codified  at  15  U.S.C.  1171- 
1178,  contains  a  definition  for  "gambling  device" 
that  includes  in  pertinent  part  "(2)  any  other 
machine  or  mechanical  device  (including,  but  not 
limited  to,  roulette  wheels  and  similar  devices) 
designed  and  manufactured  primarily  for  use  in 
connection  with  gambling,  and  (A)  which  when 
operated  may  deliver,  as  a  result  of  the  application 
of  an  element  of  chance,  any  money  or  property,  or 
(B)  by  the  operation  of  which  a  person  may  become 
entitled  to  receive,  as  the  result  of  the  application 
of  an  element  of  chance,  any  money  or  property;  or 
(3)  any  subassembly  or  essential  part  intended  to  be 
in  connection  with  such  machine  or  mechanical 
device,  but  which  is  not  attached  to  any  such 
machine  or  mechanical  device  as  a  constituent 
part." 


2.  Change  to  the  Definition  Established  by 
the  Commission  in  1992  Is  Not  Appropriate. 

Linking  the  definitions  for  the  term 
"electronic  or  electromechanical  facsimile" 
with  the  definition  for  a  Johnson  Act 
gambling  device,  and  also  indirectly  with  the 
definition  of  what  could  constitute  a 
"technological  aid"  permitted  for  class  II 
gaming,. wa^  the  product  of  careful  analysis 
by  the  Commission  of  Congressional  intent 
behind  the  enactment  of  IGRA  and  the 
application  by  the  Commission  of  a  bedrock 
requirement  in  rulemaking  by  a  Federal 
agency  not  to  depart  from  Congressional 
intent  where  the  intent  has  been  clearly 
expressed.  Consider  the  comment  of  Judge 
Lamberth  of  the  United  States  District  Court 
for  the  District  of  Columbia  in  his  opinion 
regarding  the  NIGC's  rulemaking: 

Under  the  [Administrative  Procedures  Act) 
APA,  a  court  reviewing  an  agency's 
legislative  rule-making  must  first  examine 
the  statute  and  determine  whether  Congress 
has  unambiguously  expressed  its  intent. 
Chevron.  U.S.A.  v  National  Resources 
Defense  Council,  467  U.S.  837,  842-43. 104 
S.Ct.  2778,  2781-82,  81  L,Ed.2d  694  (1984). 
If  Congress  has  been  unambiguous,  neither 
the  agency  nor  the  court  may  diverge  from 
that  intent.  Such  is  the  case  here.  (Italics 
supplied.) 

Cabazon  Band  v.  NIGC.  827  F.Supp  26  (DC 
1993). 

The  concepts  supporting  the  Commission's 
initial  rulemaking  are  as  valid  today  as  they 
were  in  1992  when  the  first  Commission 
members  adopted  the  definition.  As  such,  I 
do  not  consider  it  to  be  the  prerogative  of  the 
Commission  simply  to  set  aside  the  rule. 
Rule  change  would  be  appropriate  under 
either  of  the  following  circumstances:  (1)  The 
Congress  indicates  through  legislation  that 
the  definition  should  be  deleted  or  revised, 
thus  manifesting  a  different  Congressional 
intent,  or  (2)  the  Federal  courts  invalidate  the 
current  rule.  Neither  of  these  circumstances 
presently  exists. 

As  to  the  first  point,  bills  to  amend  the 
IGRA  have  been  introduced  in  several 
sessions  of  the  Congress  since  IGRA  was 
enacted  in  1988.  Although  the  Congress  has 
made  minor  adjustment  to  the  Act  in  the 
intervening  years,  it  has  not  chosen  to  amend 
the  Act's  basic  content  or  the  game 
classification  structure  which  is  a  prominent 
feature  of  the  Act.  As  to  the  second  point,  at 
least  one  Federal  court  has  upheld  the  rule 
.  and  no  court  has  repudiated  the  rule. 

3.  The  Current  Definition  Manifests 
Congressional  Intent 

In  adopting  the  definitional  regulations, 
including  25  U.S.C.  507.8,  the  Commission 
"determined  that  regardless  of  features, 
gaming  machines  that  fell  within  the  scope 
of  the  Johnson  Act  were  class  III  games."  57 
FR  12385.  In  the  view  of  the  Commission,  the 
relationship  between  the  Johnson  Act  and  the 
IGRA  was  key  to  interpreting  Congress'  intent 
concerning  which  gaming-related  technology 
is  class  II  and  which  is  class  III.  In  the 
preamble  to  the  final  rule,  the  foundation  for 
the  Commission's  view  was  said  to  rest  on 
two  points:  (1)  The  Johnson  Act  prohibits  the 
use  of  gambling  devices  in  Indian  Country 
(15  U.S.C.  1175);  and  (2)  the  IGRA  does  not 


supersede  or  repeal  the  Johnson  Act  except 
with  respect  to  class  III  gaming  conducted 
under  a  compact  negotiated  between  a  state 
and  a  tribe.  57  FR  12385. 

IGRA  mentions  the  Johnson  Act  in  two 
places.  First,  at  25  U.S.C.  2710(d)(6).  the 
IGRA  indicates  that  the  Johnson  Act  will  not 
apply  to  compacted  gaming.  Second,  at  25 
U.S.C.  2710(b)(1)(A).  the  IGRA  indirectly 
mentions  the  Johnson  Act  by  indicating  that 
a  tribe  may  conduct  class  II  gaming  if  the 
State  permits  such  gaming  by  any  person, 
organization  or  entity,  and  "such  gaming  is 
not  otherwise  specifically  prohibited  on 
Indian  lands  by  Federal  law." 

In  the  Senate  Report  that  accompanied  the 
passage  of  the  IGRA.  the  Select  Committee  on 
Indian  Affairs  explained  the  meaning  of  the 
phrase  "such  gaming  is  not  otherwise 
prohibited  on  Indian  lands  by  Federal  law" 
as  referring  to  "gaming  that  utilizes 
mechanical  devices  as  defined  in  15  U.S.C. 
1175.  That  section  prohibits  gambling 
devices  on  Indian  lands  but  does  not  apply 
to  devices  used  in  connection  with  bingo  or 
lotto."  S.  Rep.  No.  446, 100th  Cong..  2d  Sess. 
12  (1988).3 

The  relevance  of  the  Johnson  Act  to 
determining  the  classification  of  Indian 
gaming  permitted  under  the  IGRA,  and 
consequently  the  validity  of  the 
Commission's  choice  in'1992  to  incorporate 
the  current  definition  of  electronic  or 
electromechanical  facsimile,  is  bolstered  by 
the  legislative  history  of  IGRA.  In  a  colloquy 
that  appears  in  the  Congressional  Record, 
Senator  Inouye  confirmed  Senator  Reid's 
understanding  that  the  waiver  from  the 
Johnson  Act  created  by  IGRA  was  limited  to 
gaming  conducted  under  tribal-state 
compacts.  In  response  to  a  statement  of 
Senator  Reid's  understanding  that  the  waiver 
from  the  Johnson  Act  is  limited  to  gaming 
conducted  under  tribal-state  compacts. 
Senator  Inouye  states: 

Yes  the  Senator  is  correct.  The  bill  as 
reported  by  the  committee  would  not  alter 
the  effect  of  the  Johnson  Act  except  to 
provide  for  a  wavier  of  its  application  in  the 
case  of  gambling  devices  operated  pursuant 
to  a  compact  with  the  State  in  which  the  tribe 
is  located.  The  bill  is  not  intended  to  amend 
or  otherwise  alter  the  Johnson  Act  in  any 
way. 
134  Cong.  Rec.  12650,  September  15,  1988. 

Thus,  the  Johnson  Act  is  significant  to 
understanding  the  distinction  Congress 
intended  between  class  II  and  class  III 
gaming.  The  Johnson  Act  applies  except  in 
compacted  class  III  gaming  and  therefore 
would  apply  to  class  II  gaming.  The 
Commission  ensures  this  application  in  its 
regulations  by  use  of  the  definition  for 
"electronic  or  electromechanical  facsimile" 
which  incorporates  the  Johnson  Act 
definition  of  gambling  device.  Removing  the 


^  According  to  the  Commission's  analysis  of  the 
Senate  Rei>ort.  the  language  in  the  report 
concerning  devices  used  in  connection  with  bingo 
or  lotto  does  not  create  an  exception  to  the  Johnson 
Act  but  characterizes  the  scope  of  the  Johnson  Act. 
which  is  to  say  that  the  language  in  the  Senate 
Report  merely  states  the  Committee's  view  that  the 
Johnson  Act  does  not  prohibit  bingo  blowers — they 
are  not  within  its  scope. 
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definition  can  signal  a  departure  from 
Congressional  intent. 

4.  Federal  Courts  Support  the  Commission's 
Determination  Regarding  the  Definition 

The  crucial  challenge  to  the  Commission's 
early  rulemaking  came  shortly  after  the 
Commission  adopted  its  final  rules.  In 
Cabazon  Band  v.  NIGC.  827  F.Supp  26  (DC 
1993).  eight  tribes  joined  in  a  challenge  to 
several  of  the  Commission's  rules  including 
the  definition  for  "electronic  or 
electromechanical  facsimile"  at  25  CFR 
502.8.  ludge  Lamberth  observed: 

ll)f  the  definition  of  facsimiles  were  less 
broad  than  that  of  gambling  device,  IGRA 
would  be  internally  contradictory: 
technology  that — ostensibly — now  would  be 
allowed  for  class  II  gaming  under  25  U.S.C. 
2703(7)(A)  would  be  prohibited  by  the 
Johnson  Act  (since  the  repeal  of  the  Johnson 
Act  is  only  for  class  III  gaming).  Thus,  only 
a  definition  of  facsimile  that  is  equivalent  to 
that  of  gaming  device  renders  the  statute 
internally  consistent  and  allows  both  statutes 
peaceably  to  coexist. 

Plaintiff's  main  objection  to  the 
Commission's  definition  stems  from  their 
perception  that  the  definition  of  gambling 
device  sweeps  within  its  ambit  any  device 
that  might  be  used  in  gambling.  This 
interpretation  of  the  Johnson  Act  is  incorrect. 
As  several  cases  have  held.  Congress  has 
acknowledged,  and  the  Commission  has 
noted  in  the  preamble  to  its  rules,  the 
Johnson  Act  applies  only  to  slot  machines 
and  similar  devices  (including  the  pull-tab 
games  here  in  issue),  not  to  aids  to  gambling 
(such  as  bingo  blowers  and  the  like).  When 
the  scope  of  the  Johnson  Act  is  properly 
determined,  it  is  clear  that  the  definition  of 
gambling  devices  is  significantly  less  broad 
than  plaintiffs  fear.  Moreover,  it  is  clear  that 
Congress'  intent  in  IGRA  is  fulfilled  only 
when  the  IGRA's  definition  of  facsimile 
adopts  the  Johnson  Act's  definition  of 
gambling  device. 

Cabazon  Band  v.  NIGC,  827  F.Supp.  at  31. 
This  case  represents  the  only  serious  court 
challenge  that  has  been  brought  against  the 
Commission's  rulemaking  and  its 
determination  of  appropriate  definitions.  On 
appeal,  the  plaintiff  tribes  dropped  their 
challenge  to  the  Commission  rules  and 
instead  focused  only  on  their  request,  denied 
in  the  District  Court,  for  a  declaratory 
judgment  that  certain  video  pull-tab  games 
were  class  II.  In  reciting  the  history  of  the 
case  in  its  appellate  decision,  the  United 
States  Court  of  Appeals  for  the  District  of 
Columbia  noted  "Judge  Lamberth's  cogent 
opinion  rejected  each  of  the  Tribe's 
arguments  against  these  regulations  as  'either 
moot  or  meritless.'"  Cabazon  Band  v.  NIGC. 
14  F.3d  633,  634  (1994).  (The  Court  of 
Appeals  also  upheld  the  ruling  of  Judge 
Lamberth  that  the  video  puU-tab  games  were 
class  m.) 

5.  Conclusion 

The  Commission's  action  raises  concerns 
about  the  separation  of  powers  between  an 
executive  branch  agency  and  Congress,  cmd 
I  am  not  therefore  convinced  that  the  rule 
change  is  an  appropriate  action  for  the 
Commission.  True,  as  the  proponents 


indicate,  courts  have  found  it  convenient  to 
use  the  common  dictionary  meaning  of  the 
term  "facsimile"  in  deciding  whether  a 
particular  video  pull-tab  game  falls  within 
the  statutory  definition  for  class  II  gaming. 
Also  true,  but  not  particularly 
understandable,  the  Court  of  Appeals  for  the 
District  of  Columbia,  the  same  Court  that  six 
years  earlier  found  Judge  Lamberth's 
Cabazon  opinion  on  the  rule  "cogent,"  did 
indicate  that  the  Commission's  rule  provided 
no  assistance  in  interpreting  the  statute.  (See 
Diamond  Games  v.  Reno,  230  F.3d  365,  369 
(D.C.  Cir  2000)).  However,  that  Court  did  not 
indicate  in  any  way  that  the  definitional  rule 
varied  from  the  IGRA  or  from  Congressional 
intent. 

It  is  the  role  of  Congress  to  write  the  law 
and  it  is  this  Conunission's  responsibility 
faithfully  to  execute  the  law  that  Congress 
has  passed.  If  the  Congress  through 
legislative  enactment  signals  its  desire  to 
change  the  gaming  classification  structure 
under  the  IGRA,  with  the  laudable  result  of 
permitting  a  wider  range  of  class  II  games,  or 
somehow  moves  the  line  between  what  is  a 
technological  aid  permitted  for  the  play  of 
class  II  games  and  what  is  an  electronic 
facsimile  of  a  game  of  chance  precluded  from 
being  considered  class  II,  then  I  would  be 
first-in-line  to  modify  the  original  definition 
of  facsimile.  I  am  concerned  though  that  the 
Commission's  action  today  represents  a 
revision  of  the  law  that  Congress  has  created 
and  improperly  encroaches  upon  the 
legislative  function.  For  now,  therefore,  I  feel 
bound  to  dissent  in  the  Commission's 
amendment  because,  according  to  the  only 
relevant  court  decision  on  the  matter,  the 
original  definition  clearly  manifests  explicit 
Congressional  intent  and  is  the  only 
definition  that  can  do  so. 

Dated:  June  8,  2002. 
Montie  R.  Deer. 

[FR  Doc.  02-15035  Filed  6-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGO07-02-061] 

DrawtNldge  Operation  Regulations; 
Hatchett  Creek  (US  41),  Gulf 
Intracoastal  Waterway,  Venice, 
Sarasota  County,  FL 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
deviation  from  the  regulations 
governing  the  operation  of  the  new 
Hatchett  Creek  (US  41]  bridge  across  the 
Gulf  Intracoastal  Waterway  in  Venice, 
Florida.  This  deviation  allows  the 
drawbridge  owner  to  only  open  one  leaf 


of  the  bridge  from  Jime  10,  2002  until 
July  31,  2002  to  complete  construction 
of  the  new  bascule  leaves. 
DATES:  This  deviation  is  effective  from 
6  a.m.  on  June  10,  2002  until  6  p.m.  on 
July  31,  2002. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  comments  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  [CGD07- 
02-061]  and  are  available  for  inspection 
or  copying  at  Commander  (obr).  Seventh 
Coast  Guard  District,  909  SE  1st 
Avenue,  Room  432,  Miami,  FL  33131 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Branch  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION:  The 
Florida  Department  of  Transportation 
requested  that  the  Coast  Guard 
temporarily  allow  the  Hatchett  Creek 
bridge  to  only  open  a  single  leaf  of  the 
bridge  from  Jtme  10,  2002  tmtil  July  31, 
2002.  This  temporary  deviation  from  the 
existing  bridge  regulations  is  necessary 
to  complete  construction  of  the  new 
bascule  leaves.  The  Hatchett  Creek  (US 
41),  bridge  has  a  horizontal  clearance  of 
30  feet  between  the  fender  and  the 
down  span. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.5  to  allow  the  owner  to  complete 
construction  of  the  new  bascule  leaves. 
Under  this  deviation,  the  Hatchett  Creek 
(US  41]  bridge  need  only  open  a  single 
leaf  of  the  bridge  from  June  10,  2002 
until  July  31,2002. 

Dated:  June  9.  2002. 
Greg  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 

Guard  District. 

[FR  Doc.  02-15200  Filed  6-14-02;  8:45  am] 

BILLINO  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD07-02-062] 

Drawbridge  Operation  Regulations; 
Atlantic  Avenue  Bridge  (SR  806), 
Atlantic  intracoastal  Waterway,  Mile 
1039.6,  Delray  Beach,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
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deviation  from  the  regulations 
governing  the  operation  of  the  Atlantic 
Avenue  bridge  (SR  806),  across  the 
Atlantic  Intracoastal  Waterway,  mile 
1039.6  in  Delray  Beach,  Florida.  This 
deviation  allows  the  drawbridge  to  only 
open  a  single  leaf  from  5  a.m.  on  July 
8,  2002  to  11:59  p.m.  on  July  12,2002 
and  from  5  a.m.  on  July  22,  2002  to 
11:59  p.m.  on  July  26.  2002.  This 
deviation  is  required  by  the  owner  to 
complete  repairs  to  the  bridge. 

DATES:  This  deviation  is  effective  from 
5  a.m.  on  July  8,  2002  to  11:59  p.m.  on 
July  26,  2002. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Commander 
(obr].  Seventh  Coast  Guard  District,  909 
SE  1st  Avenue,  Room  432,  Miami,  FL 
33131. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Barry  Dragon,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Branch  at  (305) 415-6743. 

SUPPLEMENTARY  INFORMATION:  The 

existing  regulations  in  33  CFR 
117.261(aa]  governing  the  operation  of 
the  Atlantic  Avenue  bridge  (SR  806), 
mile  1039.6,  at  Delray  Beach,  Florida 
allow  the  draw  to  open  on  signal,  except 
that,  from  November  1  through  May  31 
from  10  a.m.  to  6  pm.,  Monday  through 
Friday,  the  draw  need  open  only  on  the 
hour,  and  half  hour. 

The  Florida  Department  of 
Transportation  requested  on  June  5, 
2002,  that  the  Coast  Guard  allow  single 
leaf  openings  from  5  a.m.  on  July  8, 
2002  to  11:59  p.m.  on  July  12,  2002  and 
from  5  a.m.  on  July  22,  2002  to  11:59 
p.m.  on  July  26,  2002  to  complete 
repairs  to  the  bridge  spans. 

The  District  Commander  granted  a 
deviation  from  the  operating 
requirements  listed  in  33  CFR 
117.261(aa]  to  allow  the  owner  to 
complete  repairs  to  the  bridge  spans. 
Under  this  deviation,  the  Atlantic 
Avenue  bridge  need  open  only  a  single 
leaf  from  5  a.m.  on  July  8,  2002  to  11:59 
p.m.  on  July  12,  2002  and  from  5  a.m. 
on  July  22,  2002  to  11:59  p.m.  on  July 
26,  2002. 

Dated:  June  6,  2002. 
Greg  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 

[FR  Doc.  02-15201  Filed  6-14-02;  8:45  am] 
BpUJNG  CODE  4910-15-^ 


DEPARTIMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  PART  165 

[CGD09-02-035] 

RIN2115-AA97 

Safety  Zone;  Navy  Pier,  Laice  Michigan, 
Chicago  Hart>or,  IL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
fireworks  displays  that  will  occiu-  on  a 
regular  basis  off  the  Navy  Pier  during 
the  siunmer  of  2002.  The  safety  zone 
encompasses  a  portion  of  the  navigable 
waters  in  Chicago  Harbor,  Lake 
Michigan.  The  safety  zone  is  needed  to 
protect  vessels  and  spectators  during 
fireworks  shows  scheduled  for  various 
dates  during  the  siunmer  of  2002. 
DATES:  This  rule  is  effective  from  9  p.m. 
(local)  June  1.  2002  imtil  11  p.m.  (local) 
on  September  1,  2002. 
ADDRESSES:  The  Marine  Safety  Office, 
Chicago,  Illinois  maintains  the  public 
docket  (CGD09-02-035)  for  this  rule. 
Documents  indicated  in  this  preamble 
will  be  available  for  inspection  or 
copying  at  the  Coast  Guard  Marine 
Safety  Office,  215  W.  83rd  Street,  Suite 
D,  Burr  Ridge,  111.,  between  9:30  a.m. 
and  2  p.m.  Monday  through  Friday, 
except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MST3  Kathryn  Varela,  U.  S.  Coast  Guard 
Marine  Safety  Office  Chicago,  at  (630) 
986-2125. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B],  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  permit  application  was 
not  received  in  time  to  publish  an 
NPRM  followed  by  a  final  rule  before 
the  necessary  effective  date.  Delaying 
this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  vessels  during  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 

Background  and  Purpose 

This  temporary  safety  zone  is 
necessary  to  ensure  the  safety  of  vessels 
and  spectators  from  hazards  associated 
with  a  fireworks  display.  Based  on 


recent  accidents  that  have  occurred  in 
other  Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Chicago  has 
determined  firework  launches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  movement  around  the  location  of 
the  launch  platforms  will  help  ensure 
the  safety  of  persons  and  property  at 
these  events  and  help  minimize  the 
associated  risks. 

Both  a  primary  and  alternate  laimch 
site  are  being  established.  In  the  event 
of  inclement  weather,  the  Coast  Guard 
will  notify  the  public  via  the  Broadcast 
Notice  to  Mariners  if  they  are  using  the 
alternate  laimch  platform. 

Entry  into,  transit  through  or 
anchoring  within  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Chicago  or  his 
designated  on-scene  representative.  The 
designated  on-scene  representative  may 
be  contacted  on  VHF/FM  Marine 
Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26. 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612],  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  sihall  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  are 
not  dominant  in  their  respective  fields, 
and  governmental  jurisdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  under 
section- 605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.601-612)  that 
this  temporary  final  rule  will  not  have 
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a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121),  the  Coast  Guard 
offered  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effectiveness  and 
participate  in  the  rulemaking  process. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications 
under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expendit\u«  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiu«,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.' 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1, 
paragraph  .(34)(g)  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Seciuity  measures, 
Vessels,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITITED  ACCESS 
AREAS. 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  From  9  p.m.  on  June  1,  2002  until 
11  p.m.  on  September  1,  2002,  a  new 
temporary  §  165.T09-034  is  added  to 
read  as  follows: 

§  1 65.T09-034    Safety  Zone;  Navy  Pier, 
Lake  Michigan,  Chicago  Harbor,  IL. 

(a)  Locations.  (1)  Primary  launch  site. 
All  waters  of  Lake  Michigan  bounded  by 
the  arc  of  a  circle  with  a  1500-foot 
radius  from  the  fireworks  launch 
platform  with  its  center  in  approximate 
position  41°53'18''  N,  087°36'08''  W. 
These  coordinates  are  based  upon  North 
American  Datum  1983. 

(2)  Alternate  launch  site.  In  the  case 
of  inclement  weather,  the  alternate 
launch  site  is  all  waters  of  Lake 
Michigan  boimded  by  the  arc  of  a  circle 
with  a  1500-foot  radius  with  its  center 
in  approximate  position  41°53'24''  N, 
087°35'44''  W. 

(b)  Enforcement  period.  This  section 
is  effective  from  9  p.m.  (local)  June  1, 
2002  until  11  p.m.  (local)  September  1, 
2002.  The  section  will  be  enforced  from 
9  p.m.  imtil  11  p.m.;  on  June  1,  June  5, 
Jime  8,  Jime  12,  June  15,  Jime  19,  June 
22,  June  26  June  29,  July  3,  July  4,  July 
6,  July  10,  July  13,  July  17,  July  20,  July 
24,  July  31,  August  3,  August  7,  August 
10,  August  14,  August  17,  August  21, 
August  24,  August  28,  August  31,  and 
September  1,2002. 

(c)  Regulations.  In  accordance  with 

§  165.23  of  this  part,  entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port, 
Chicago,  or  his  designated  on-scene 
representative.  Section  165.23  also 
contains  other  applicable  general 
requirements. 

Dated:  June  10,  2002. 
R.E.  Seebald. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port  Chicago. 

(FR  Doc.  02-15199  Filed  6-14-02;  8:45  am] 

BILLING  COOe  4910-15-l> 


Federal  Register /Vol.  67,  No.  116 /Monday,  June  17.  2002 /Rules  and  Regulations  41177 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

CGD05-01-071 

RIN211&-AA97 

Security  Zone;  Calvert  Cliffs  Nuclear 
Power  Plant,  Chesapealte  Bay,  Calvert 
County,  MD 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  of 
effective  period. 

summary:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  in  the  waters  of  the 
Chesapeake  Bay  near  the  Calvert  Cliffs 
Nuclear  Power  Plant  in  Calvert  County, 
MD.  This  security  zone  is  necessary  to 
help  ensure  public  safety  and  security. 
The  security  zone  will  prohibit  vessels 
from  entering  a  well-defined  area 
around  Calvert  Cliffs  nuclear  power 
plant. 

DATES:  The  amendment  to  §  165.T05- 
071  (b)  in  this  rule  is  effective  on  June 
17,  2002.  Section  165.T05-071  added  at 
67  FR  9205,  February  28,  2002,  effective 
January  9,  2002,  to  5  p.m.  June  15,  2002. 
as  amended  in  this  rule  is  extended  in 
effect  to  5  p.m.  on  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule  or 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  LT  Charles 
A.  Roskam  II,  Port  Safety  and  Security, 
Activities  Baltimore,  2401  Hawkins 
Point  Road,  Building  70,  Baltimore, 
Maryland,  21226-1791,  telephone 
number  (410)  576-2676. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Due  to  the  terrorist  attacks  on  New 
York  City,  New  York,  and  Washington 
DC,  on  September  11,  2001  and 
continued  warnings  from  national 
seciirity  and  intelligence  officials  that 
future  terrorist  attacks  are  possible, 
there  is  an  increased  risk  that  subversive 
activity  could  be  laimched  by  vessels  or 
persons  in  close  proximity  to  Calvert 
Cliffs  Nuclear  Power  Plant.  On  October 
3,  2001,  Constellation  Nuclear-Calvert 
Cliffs  Nuclear  Power  Plant  requested  a 
limited  access  area  to  reduce  the 
potential  threat  that  may  be  posed  by 
vessels  that  approach  the  power  plant. 

On  February  28,  2002,  the  Coast 
Guard  published  a  temporary  final  rule 
entitled  "Security  Zone;  Calvert  Cliffs 
Nuclear  Power  Plant,  Chesapeake  Bay, 
Calvert  County,  MD,"  in  the  Federal 
Register  (67  FR  9203).  The  temporary 


rule  established  a  security  zone  around 
the  Calvert  Cliffs  Nuclear  Power  Plant. 

There  is  a  continuing  need  for  the 
protection  of  the  plant.  The  temporary 
security  zone  surrounding  the  plant  is 
only  effective  to  5  p.m.  on  June  15, 
2002.  As  a  result,  the  Coast  Guard  is 
extending  the  effective  date  of  the  rule 
to  5  p.m.  on  September  30,  2002.  There 
is  no  indication  that  the  present  rule  has 
been  burdensome  on  the  maritime 
public;  users  of  the  areas  surrounding 
the  plant  are  able  to  pass  safely  outside 
the  zone.  No  letters  commenting  on  the 
present  rule  have  been  received  from 
the  public. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  rule,  we  intended  to  either  allow  it 
to  expire  on  June  15,  2002,  or  to  cancel 
it  if  we  made  permanent  changes  before 
that  date.  If  we  determine  that  a 
permanent  rule  is  warranted,  we  will 
follow  normal  notice  and  conmient 
rulemaking  procedures,  and  a  final  rule 
should  be  published  before  September 
30,  2002.  Continuing  the  temporary  rule 
in  effect  while  the  permanent  rule 
rulemaking  is  in  progress  will  help  to 
ensure  the  security  of  this  facility  and 
the  safety  of  the  public  dining  that 
period.  Therefore,  the  Coast  Guard  finds 
good  cause  under  5  U.S.C  553(b)(B)  and 
(d)(3)  for  why  a  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  is  not  required  and  why  this 
rule  will  be  made  effective  fewer  than 
30  days'  after  publication  in  the  Federal 
Register. 

Regulatory  Evaluation 

■  This  temporary  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procediu«s  of  DOT  is  uimecessary. 
Vessels  may  transit  around  the  security 
zone  and  may  be  permitted  within  the 
seciuity  zone  with  the  approval  of  the 
Captain  of  the  Port  or  his  or  her 
designated  representative. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
This  rule  was  not  preceded  by  a  general 
notice  of  proposed  rulemaking  and, 
therefore,  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Although  this  rule  is 
exempt,  we  have  reviewed  it  for 
potential  economic  impact  on  small 
entities. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  to  the  office  listed  under 
ADDRESSES.  In  your  comment,  explain 
why  you  think  it  qualified  and  how  and 
to  what  degree  this  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  calM- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 
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Unfunded  Mandates  Refonn  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particiilar,  the  Act  addresses  actions 
that  may  result  in  the  expendit\ire  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Security  Risks.  This  rule  is 
not  an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  seciuity  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
vdth  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  imder  the  Order. 

Energy  EfiEects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 


Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  fi'om  further 
environmental  documentation.  This 
regulation  establishes  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6, 160.5;  49 
CFR  1.46 

2.  In  temporary  §  165.T05-071,  revise 
paragraph  (d)  to  read  as  follows: 

§  1 65.T05-071    Security  Zone;  Calvert  Cliffs 
Nuclear  Power  Plant,  Chesapeake  Bay, 
Calvert  County,  MD. 

***** 

(d)  Effective  period:  This  section  is 
effective  from  5  p.m.  on  January  9,  2002 
to  5  p.m.  on  September  30,  2002. 


Dated:  June  10.  2002. 
R.B.  Peoples, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Baltimore,  Maryland. 
[PR  Doc.  02-15217  Filed  6-13-02;  11:20  am] 
BILLINO  COOE  4910-1S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN2900-AL18 

Hllpino  Veterans  Eligible  for  Hospltai 
Care,  Nursing  Home  Care,  and  Medical 
Services 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  VA's 
"Medical"  regulations  to  add  provisions 
implementing  statutory  changes 
providing  that  certain  Filipino  veterans 
in  receipt  of  disability  compensation  at 
the  full  dollar  rate  are  eligible  for 
hospital  care,  nursing  home  care,  and 
medical  services  in  &e  same  maimer  as 
a  veteran. 

DATES:  Effective  Date:  June  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roscoe  Butler  at  (202)  273-8302,  Chief, 
Policy  and  Operations,  Health 
Administration  Services,  Veterans 
Health  Administration,  810  Vermont 
Ave.,  NW.,  Washington,  DC  20420, 
(This  is  not  a  toll-free  telephone 
number). 

SUPPLEMENTARY  INFORMATION:  This 
document  amends  VA's  "Medical" 
regulations  in  38  CFR  part  17  to  add 
provisions  implementing  statutory 
changes  made  by  Public  Law  106-377, 
the  Department  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriation 
Act,  2001.  This  act  amended  38  U.S.C. 
1734  to  provide  that  the  following 
Filipino  veterans  who  are  citizens  of  the 
United  States,  or  aliens  lawfully 
admitted  for  permanent  residence  in  the 
United  States,  and  who  are  in  receipt  of 
disability  compensation  under  38  U.S.C. 
Chapter  11,  subchapter  n  or  FV,  are 
eligible  for  hospital  care,  nursing  home 
care,  and  medical  services  in  the  same 
manner  as  a  veteran: 

Filipino  veterans  who  had  service  before 
July  1, 1946,  in  the  organized  military  forces 
of  the  Government  of  the  Commonwealth  of 
the  Philippines,  while  such  forces  were  in 
the  service  of  the  Armed  Forces  of  the  United 
States  under  the  military  order  of  the 
President  dated  July  26, 1941,  including 
among  such  military  forces  organized 
guerrilla  forces  under  commanders 
appointed,  designated,  or  subsequently 
recognized  by  the  Command  in  Chief, 
Southwest  Pacific  Area,  or  other  competent 
authority  in  the  Army  of  the  United  States. 

On  December  27,  2001,  VA 
established  regulations  setting  forth 
provisions  for  certain  Filipino  veterans 
who  are  citizens  of  the  United  States,  or 
aliens  lawfully  admitted  for  permanent 
residence  in  the  United  States,  to 
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receive  disability  compensation  at  the 
full  dollar  rate  (66  FR  66763).  A  Filipino 
veteran  receiving  VA  disability 
compensation  at  the  full  dollar  rate  as 
set  forth  in  38  CFR  3.42  would 
necessarily  meet  all  of  the  requirements 
to  be  eligible  for  hospital  care,  nursing 
home  care,  and  medical  services  in  the 
same  manner  as  a  veteran.  Conversely, 
a  Filipino  veteran  not  receiving 
disability  compensation  at  the  full 
dollar  rate  as  set  forth  in  38  CFR  3.42, 
would  not  meet  all  of  the  requirements 
to  be  eligible  for  such  care.  Accordingly, 
we  have  added  a  new  §  17.39  to  state 
that  Filipino  veterans  receiving 
disability  compensation  at  the  full 
dollar  value  under  §  3.42  are  eligible  for 
hospital  care,  nursing  home  care,  and 
medical  services  in  the  same  manner  as 
a  veteran. 

5  U.S.C.  553 


This  final  rule  is  published  without 
regard  to  the  notice  and  comment  and 
delayed  effective  date  provisions  of  5 
U.S.C.  553  since  it  reflects  statutory 
changes  and  incorporates  other 
provisions  already  required  to  be  met 
for  eligibility  for  benefits. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
final  rule  would  have  a  direct  effect 
only  on  individuals  and  would  not  have 
any  measurable  effect  on  small  entities. 
Accordingly,  pursuant  to  5  U.S.C. 
605(b),  this  final  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  rule  are  64.005, 
64.007.64.008,  64,009,  64.010,  64.011, 
64.012,  64.013,  64.014,  64.015,  64.016, 
64.018,  64.019.  64.022,  and  64.025. 

List  of  Subjects  in  38  CFR  Part  17 . 

Administrative  practice  and 
procedure.  Alcohol  abuse,  Alcoholism, 


Claims,  Day  care,  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs — health. 
Grant  programs — veterans.  Health  care. 
Health  facilities.  Health  professions. 
Health  records.  Homeless,  Medical  and 
dental  schools,  Medical  devices. 
Medical  research.  Mental  health 
programs.  Nursing  homes,  Philippines, 
Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships,  Travel  and  transportation 
expenses,  Veterans. 

Approved:  April  8,  2002. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  chapter  I  is  amended 
as  set  forth  below. 

PART  17— MEDICAL 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1721,  unless 
otherwise  noted. 

2.  A  new  §  17.39  is  added  to  read  as 
follows: 

§  17.39    Certain  Filipino  veterans. 

Filipino  veterans  receiving  disability 
compensation  at  the  full  dollar  value 
under  §  3.42  of  this  chapter  are  eligible 
for  hospital  care,  nursing  home  care, 
and  medical  services  in  the  same 
manner  as  a  veteran. 

(Authority:  38  U.S.C.  501, 1734) 

[FR  Doc.  02-15164  Filed  6-14-02;  8:45  am) 

BILUNQ  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  II  Docket  No.  PR9-242,  FRL-7232- 
4] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Commonwealth  of  Puerto 
Rico:  Control  of  Emissions  From 
Existing  Hospital,  Medical,  and 
Infectious  Waste  Incinerators 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  approving  the  section 
lll(d)/129  Plan  submitted  by  the 
Commonwealfh  of  Puerto  Rico  for  the 
piupose  of  implementing  and  enforcing 
the  Emission  Guidelines  (EG)  for 
existing  Hospital/Medical/Infectious 
Waste  Incinerator  (HMIWI)  imits.  The 


plan  was  submitted  to  fulfill 
requirements  of  the  Clean  Air  Act.  The 
intended  effect  of  this  action  is  to 
approve  a  plan  required  by  the  Clean 
Air  Act  which  establishes  emission 
limits  for  existing  HMIWI  and  provides 
for  the  implementation  and  enforcement 
of  those  limits. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  July  17,  2002. 

ADDRESSES:  Copies  of  the  state  submittal 
are  available  at  the  following  addresses 
for  inspection  during  aormal  business 
hoiurs: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866 
Caribbean  Environmental  Protection 
Division,  1492  Ponce  De  Leon 
Avenue,  Centro  Europa  Building, 
Suite  417,  Stop  22  Santurce,  Puerto 
Rico  00907-4127 
Puerto  Rico  Environmental  Quality 
Board.  National  Plaza  Building,  431 
Ponce  De  Leon  Avenue.  Hato  Rey, 
Puerto  Rico 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (     ),  Air  Docket  (     ),  401  M 
Street,  SW.,  Washington,  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Demian  P.  Ellis,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866.  (212)  637-3713. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  is  EPA  taking  today? 

II.  What  are  the  details  of  EPA's  specific 

action? 

III.  What  comments  were  received  on  the 

proposed  approval  and  how  has  EPA 

responded  to  them? 
rV.  Conclusion 
V.  Administrative  Requirements 

L  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  Puerto  Rico 
plan,  and  the  elements  therein,  as 
submitted  on  February  20,  2001,  for  the 
control  of  air  emissions  from  Hospital, 
Medical,  and  Infectious  Waste 
Incinerators  (HMIWIs).  When  EPA 
developed  the  New  Source  Performance 
Standard  (NSPS)  for  HMIWI,  it  also 
developed  Emission  Guidelines  (EG)  to 
control  air  emissions  from  existing 
HMIWI.  (See  62  FR  48379,  September 
15,  1997.  40  CFR  part  60,  subpart  Ce 
(Emission  Guidelines  and  Compliance 
Times  for  HMIWIs)  and  subpart  Ec 
(Standards  of  Performance  for  HMIWIs 
for  Which  Construction  is  Commenced 
After  June  20,  1996)).  The  Puerto  Rico 
Enviroiunental  Quality  Board  (EQB) 
developed  a  plan,  as  required  by 
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sections  111(d)  and  129  of  the  Clean  Air 
Act  (CAA),  42  U.S.C.  7411(d)  and  7429. 
to  adopt  the  emission  guidelines  into  its 
body  of  regulations,  and  EPA  is  acting 
today  to  approve  it. 

n.  What  Are  the  Details  of  EPA's 
Specific  Action? 

On  February  20,  2001,  Puerto  Rico 
submitted  a  plan  for  implementing 
EPA's  emission  guidelines  for  existing 
Hospital,  Medical,  and  Infectious  Waste 
Incinerators.  The  plan  contained  several 
elements  including:  (1)  A  demonstration 
of  Puerto  Rico's  legal  authority  to 
implement  the  section  lll(d)/129 
HMIWI  Plan;  (2)  identification  of  a 
mechanism  to  enforce  the  emission 
guidelines;  (3)  an  inventory  of  six  (6) 
known  designated  facilities  along  with 
estimates  of  their  air  emissions;  (4) 
emission  limits  that  are  as  protective  as 
the  emission  guidelines;  (5)  a  final 
compliance  date  no  later  than 
September  15,  2002;  (6)  testing, 
monitoring,  inspection,  and  reporting 
and  recordkeeping  requirements  for  the 
designated  facilities;  (7)  dociunentation 
from  the  public  hearing  on  the  HMIWI 
plan;  and  (8)  provisions  to  make 
progress  reports  to  EPA.  EPA  proposed 
approval  on  February  25,  2002  (67  FR 
8496). 

m.  What  Comments  Were  Received  on 
the  Proposed  Approval  and  How  Has 
EPA  Responded  to  Them? 

There  were  no  comments  received  on 
EPA's  proposed  approval  of  the  Puerto 
Rico  plan.  Therefore,  EPA  is  approving 
the  plan. 

IV.  Conclusion 

For  reasons  described  in  this  action 
and  in  EPA's  proposal  action,  EPA  is 
approving  Puerto  Rico's  section  111(d)/ 
129  HMIWI  plan.  For  further  details,  the 
reader  is  referred  to  the  proposal  action 
and  the  Technical  Support  Dociunent. 

V.  Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

Paperwork  Reduction  Act 

This  action  will  not  impose  any 
collection  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
OMB  control  niunber  2060-0363.  For 
additional  information  concerning  these 
requirements.  See  40  CFR  60.38e.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 


a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensiue 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Under  section  6(c)  of 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications  and  that  preempts  state 
law,  imless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

la  its  February  27,  2002  proposal, 
EPA  indicated  that  this  action  may  have 
federalism  implications  in  the  event  that 
an  HMIWI  soiuce  is  identified  in  the 
Commonwealth  of  Puerto  Rico  that  was 


not  previously  identified  in  the  plan. 
However,  EPA  investigated  this  matter 
further  and  determined  that  the  Puerto 
Rico  plan  applies  to  "all  affected 
soiuces"  regardless  of  whether  it  has 
been  identified  in  the  plan.  Therefore, 
EPA  has  concluded  that  this  rulemaking 
action  does  not  have  federalism 
implications. 

Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  such  businesses  have 
afready  been  subject  to  the  federal  plan, 
which  mirrors  this  rule.  Therefore, 
because  the  Federal  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Refonn  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
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)repare  a  budgetary  impact  statement  to 
iccompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
pr  uniquely  impacted  by  the  rule. 
I   EPA  nas  determined  that  the  approval 
'  faction  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 


if 


Submission  to  Congress  and  the 
I  Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  the  rule  and  other 
required  jnformation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
:annot  take  effect  until  60  days  after  it 


is  published  in  the  Federal  Register. 

This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  16,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovenunental 
relations.  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

Dated:  June  4,  2002. 
)ane  M.  Kenny, 

Regional  Administrator,  Region  2. 

Part  62,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  BBB — Puerto  Rico 

2.  Subpart  BBB  is  amended  by  adding 
a  new  undesignated  center  heading  and 
§62.13106  to  read  as  follows: 

Control  of  Air  Emissions  of  Designated 
Pollutants  From  Existing  Hospital, 
Medical,  and  Infiectious  Waste 
Incinerators 

§62.13106    Identification  of  plan. 

(a)  The  Puerto  Rico  Environmental 
Quality  Board  submitted  to  the 
Environmental  Protection  Agency  on 
February  20,  2001 ,  a  "State  Plan  for 
implementation  and  enforcement  of  40 
CFR  part  60,  subpart  Ce,  Emission 
Guidelines  and  Compliance  Times  for 
Hospital/Medical/Infectious  Waste 
Incinerators. 

(b)  Identification  of  soiu-ces:  The  plan 
applies  to  all  applicable  existing 
hospital/medical/infectious  waste 


incinerators  for  which  construction 
commenced  on  or  before  June  20. 1996. 

(FR  Doc.  02-15192  Filed  6-14-02;  8:45  am) 

BILUNO  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

[CC  Docicet  ^4o.  01-150;  FCC  02-78] 

Implementation  of  Further 
Streamlining  Measures  for  Domestic 
Section  214  Authorizations 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  This  document  announces  the 
effective  date  of  the  rules  to  govern  and 
streamline  review  of  applications  for 
section  214  of  the  Communications  Act 
of  1934,  as  amended  (the  Act),  to 
transfer  control  of  domestic 
transmission  lines.  These  rules  add 
predictability,  efficiency,  and 
transparency  to  the  Commission's 
domestic  section  214  transfer  of  control 
review  process  and  greatly  improve  the 
Conunission's  current  domestic  section 
214  transfer  of  control  procedures.  The 
Report  and  Order  in  CC  Docket  No.  01- 
150  was  published  in  the  Federal 
Register  on  April  17,  2002  (67  FR 
18827).  Because  the  new  procedures 
entail  new  information  collection 
requirements,  they  could  not  become 
effective  until  the  Commission  received 
approval  from  the  Office  of  Management 
and  Budget  (OMB). 

DATES:  Sections  63.01,  63.03,  and  63.04, 
published  at  67  FR  18827,  April  17. 
2002.  were  approved  by  the  OMB  on 
Jime  4.  2002.  and  became  effective  on 
June  14,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Goldberger.  Attorney-Advisor. 
Competition  Policy  Division,  Wireline 
Competition  Bureau,  at  (202)  418-1580. 
or  via  the  Internet  at  agoldber@fcc.gov 
SUPPLEMENTARY  INFORMATION:  On  March 
21.  2002,  the  Commission  released  a 
Report  and  Order  in  CC  Docket  No.  01- 
150  (Order),  April  17.  2002.  (67  FR 
18827)  adopting  rules  to  govern  and 
streamline  review  of  applications  for 
section  214  of  the  Act.  Specifically,  the 
Order  establishes  a  thirty  day 
streamlined  review  process  that  will 
presumptively  apply  to  domestic 
section  214  transfer  applications 
meeting  specified  criteria,  and  that  will 
apply  on  a  case-by-case  basis  to  all  other 
domestic  section  214  applications.  The 
Order  also  sets  forth  the  information 
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that  applicants  must  provide  in  their 
domestic  section  214  applications, 
whether  filed  separately  or  in 
combination  with  an  international 
section  214  application.  Moreover,  the 
Order  defines  pro  forma  transactions  in 
a  manner  that  is  consistent  with  the 
definition  used  by  the  Commission  in 
other  contexts,  and  harmonizes  the 
treatment  of  asset  acquisitions  with  the 
treatment  of  acquisitions  of  corporate 
control.  A  summary  of  the  Order  was 
published  in  the  Federal  Register.  See 
67  FR  18827.  April  17,  2002.  The  new 
rules  entail  new  information  collection 
requirements  that  required  0MB 
approval.  On  Jime  4,  2002,  OMB 
approved  the  information  collection 
requirements.  See  OMB  No.  3060-0989. 
Sections  63.01,  63.03  and  63.04, 
published  at  67  FR  18827,  April  17, 
2002,  takes  effect  on  Jime  14,  2002.  This 
publication  satisfies  the  statement  in  the 
April  17,  2000  Federal  Register  notice 
that  the  Commission  would  publish  a 
document  in  the  Federal  Register 
announcing  the  effective  date  of  the 
rules. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-15084  Filed  &-14-02;  8:45  am] 

BNJJNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

47  CFR  Part  301 
[001206341-2027-02] 
RIN  0660-AA14 

Mandatory  Reimbursement  Rules  for 
Frequency  Band  or  Geographic 
Relocation  of  Federal  Spectrum- 
Dependent  Systems 

AGENCY:  National  Telecommimications 
and  Information  Administration, 
Commerce. 
ACTION:  Final  rule. 

summary:  In  this  dociunent,  the 
National  Telecommunications  and 
Information  Administration  (NTIA)    - 
adopts  rules  governing  reimbursement 
to  Federal  entities  by  the  private  sector 
as  a  result  of  reallocation  of  frequency 
spectnun.  This  rule  implements 
provisions  of  the  Strom  Thurmond 
National  Etefense  Authorization  Act  for 
Fiscal  Year  1999  (NDAA  99)  which 
authorized  Federal  entities  to  accept 
compensation  payments  when  they 
relocate  or  modify  their  frequency  use  to 
accommodate  non-Federal  users  of  the 


spectrum.  By  this  action,  spectrum  that 
has  been  identified  for  reallocation  can 
be  provided  to  the  private  sector  for 
future  commercial  wireless  service,  and 
the  Federal  Government  will  be 
compensated  for  the  costs  incurred  in 
making  that  reallocated  spectrum 
available. 

DATES:  These  rules  become  effective  July 
17,2002. 

ADDRESSES:  A  complete  set  of  comments 
filed  in  response  to  the  Notice  of 
Proposed  Rulemaking  ^  is  available  for 
public  inspection  at  the  Office  of  the 
Chief  Counsel,  National 
Telecommunications  and  Information 
Administration,  Room  4713,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue.  NW.,  Washington, 
DC.  The  responses  can  also  be  viewed 
electronically  at  http:// 
www.ntia.doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milton  Brown,  NTIA,  (202)  482-1816. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  Background 
5.  Discussion 

6.  Affected  Bands 

7.  216—220  MHz  band 
9. 1432— 1435  MHz  band 
10.  1710—1755  MHz  band 

12.  2385— 2390  MHz  band 

13.  Future  Bands 

14.  Sharing 

19.  EquipmentySystem  Modification 

20.  Landline  System  and  Commercial 
Services 

22.  Reimbursement  of  Relocation  Costs 

25.  Notification  of  Marginal  Costs 

30.  Cap 

34.  Exempted  Federal  Facilities 

36.  Marginal  Costs 

39.  Comparable  Facilities 

43.  Cost  Sharing 

47.  Information  Provided  to  Potential 
Bidders 

50.  Unclassified  Assignments 

55.  Classified  and  Sensitive  Assignments 

61.  Negotiation  and  Mediation 

63.  Petition  for  Relocation 

66.  Arbitration 

68.  Reclamation 
69.  Regulatory  Flexibility  Act 
79.  Summary  of  Cost/Benefit  Analysis 
Appendix:  Final  Rules 

Background 

1 .  NTIA  is  the  executive  branch 
agency  principally  responsible  for 
developing  and  articulating  U.S. 
domestic  and  international 


telecommunications  policy.  NTIA  is  the 
principal  advisor  to  the  President  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement  and  to  the 
regulation  of  the  telecommunications 
industry.  NTIA  also  manages  the 
Federal  Government's  use  of  the  radio 
spectrum. 

2.  On  August  10.  1993.  Title  VI  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  {OBRA-93)  was  signed  into  law.2 
OBRA-93  authorized  the  Federal 
Communications  Commission  (FCC  or 
Commission)  to  use  competitive  bidding 
(auctions)  for  the  reassignment  and 
licensing  of  spectrum  frequencies  for 
certain  commercial  services.  OBRA-93 
also  directed  the  Secretary  of  Commerce 
to  transfer  at  least  200  megahertz  (MHz) 
of  spectrum  below  5  gigahertz  (GHz) 
from  Federal  agencies  to  the  FCC  for 
licensing  to  the  private  sector.  Pursuant 
to  OBRA-93,  NTIA  identified  Federal 
bands  for  reallocation  totaling  235  MHz 
from  the  Federal  Government  to  non- 
Govemment  use  in  its  February  1995 
Spectrum  Reallocation  Final  Report.^ 

3.  Title  m  of  the  Balanced  Budget  Act 
of  1997  (BBA-97)  required  the  Secretary 
of  Commerce  to  identify  an  additional 
20  MHz  below  3  GHz  for  reallocation  to 
non-Government  users.''  In  response  to 
this  directive.  NTIA  issued  a  Spectrum 
Reallocation  Report  in  February  1998 
which  identified  the  additional  bands 
for  reallocation.^  BBA-97  directed  the 
FCC  to  auction  the  20  MHz  by  2002  and 
the  1710-1755  MHz  band  identified  in 
the  1995  Spectrum  Reallocation  Final 
Report  after  January  1,  2001. «  Finally, 
BBA-97  authorized  Federal  entities  to 
accept  cash  or  in-kind  payment  as 
compensation  for  costs  associated  with 
vacating  spectrum  transferred  from 
Federal  to  non-Federal  use. 

4.  In  1998,  Congress  passed  the  Strom 
Thiumond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
(NDAA-99).''  This  legislation  sought  to  * 


'  See  Mandatory  Reimbursement  Rules  for 
Frequency  Band  or  Geographic  Relocation  of 
Federal  Spectrum-Dependent  Systems,  National 
Telecommuhications  and  Information 
Administration.  Docket  No.  001206341-0341-01, 
Notice  of  Proposed  Rule  Making.  66  FR  4771  (Jan. 
IB,  2001)  (NPRM). 


2  Pub.  L.  No.  103-66,  107  Stat.  312  (1993). 

^  See  National  Telecommunications  and 
Information  Administration,  U.S.  Department  of 
Commerce,  NTIA  Special  Publication  95-32, 
Spectrum  Reallocation  Final  Report  (Feb.  1995). 

<Pub.  L.  No.  105-33,  111  Stat.  251  (1997). 

^  See  National  Telecommunications  and 
Information  Administration,  U.S.  Department  of 
Commerce,  NTIA  Special  Publication  98-36, 
Spectrum  Reallocation  Report  (Feb.  1998). 

»Pub.  L.  No.  105-33,  Sec.  3002(b),  codified  at  47 
U.S.C.  925  note  (2001).  Of  the  20  MHz  of  spectrum, 
eight  (8)  MHz  (i.e..  139-140.5  MHz,  141.5-143  MHz 
and  1385-1390  MHz  bands)  were  subsequently 
reclaimed  by  the  Federal  Government  in  accordance 
with  the  National  Defense  Authorization  Act  for 
Fiscal  Year  2000.  Pub.  L.  No.  106-65,  113  Stat.  512, 
768(1999). 

'Pub.  L.  No.  105-261,  112  Stat.  1920 
(1998)(amending  section  113(g)  of  the  NTIA 
Organization  Act  (codified  at  47  U.S.C.  923(g)). 
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encourage  the  transfer  of 
electromagnetic  spectrum  from  Federal 
Government  to  private  use  by 
authorizing  mandatory  compensation 
payments  for  Federal  entities  when  they 
relocate  or  modify  their  frequency  use  to 
accommodate  non-Federal  users  of  the 
spectrum.^  Specifically,  the  Act  requires 
"(a]ny  person  on  whose  behalf  a  Federal 
entity  incurs  costs"  pursuant  to 
frequency  spectrum  relocation  or 
modification  "to  compensate  the 
Federal  entity  in  advance"  for  the 
entity's  modification  or  relocation 
expenses."  The  Act  also  references 
various  expenses  associated  with 
frequency  relocation  or  modification 
that  qualify  for  reimbursement 
including  "the  costs  of  any 
modification,  replacement,  or  re- 
issuance of  equipment,  facilities, 
operating  manuals,  or  regulations 
incurred  by  that  entity."  ^°  Moreover, 
the  Act  requires  the  Federal  entity  to 
notify  NTIA  prior  to  an  auction  ^ '  of  the 
"marginal  costs  anticipated  to  be 
associated  with  such  relocation  or  with 
modifications  necessary  to 
accommodate  prospective  licensees."  ^^ 

Discussion 


5.  The  Act  directs  NTIA  and  the  FCC 
to  "develop  procedures  for  the 
implementation  of  [relocation],  which 
*  *  *  shall  include  a  process  for 
resolving  any  differences  that  arise 
between  the  Federal  Ciovernment  and 
commercial  licensees  regarding 
estimates  of  relocation  or  modification 
costs."  13  On  January  18,  2001,  NTIA 
issued  a  Notice  of  Proposed  Rule 
Malting  (NPRM)  regarding  these 
procedures.  The  NPRM  sets  out 
proposed  rules  to  implement  the 
process  by  which  Federal  entities  are 
reimbursed  for  marginal  costs  incurred 
in  relocating  or  modifying  facilities  as  a 
result  of  reallocation.  The  NPRM  raised 
a  number  of  questions  and  sought 
public  comment  on  the  reimbursement 
process.  The  public  comments  received 
in  response  to  the  NPRM  present  a  wide 
range  of  interests  that  are  summarized 
and  discussed  below. 


»See47  U.S.C.  923(g)(1)(A)  (2001).  "Federal 
entity"  is  defined  as  "any  department,  agency,  or 
other  instrumentality  of  the  Federal  Government 
that  utilizes  a  Government  station  license  obtained 
under  section  305  of  the  1934  Act  (47  U.S.C.  305)." 
47  U.S.C.  923(i). 

9  See  47  U.S.C.  923(g)(1)(B). 

">See  Id.  Sec.  923(g)(1)(A). 

"  Generally,  the  FCC's  auction  authority  is 
<  odified  in  Section  309(j)  of  the  Communications 
^  as  amended,  47  U.S.C.  309(j). 

"See 47  U.S.C.  923(g)(1)(A). 

"See47  U.S.C.  923(g)(1)(E). 


Affected  Bands 

6.  The  NPRM  identified  the  following 
bands  that  currently  qualify  for 
reimbursement:  216-220  MHz;  1432- 
1435  MHz:  1710-1755  MHz:  and  2385- 
2390  MHz.  These  bands  are  Federal 
Government  spectrum  that  was 
previously  identified  by  NTIA  for 
transfer  to  the  private  sector  pursuant  to 
OBRA-93  and  BBA-97.  The  NPRM 
sought  comment  on  the  bands  that 
qualified  for  reimbursement,  and  stated 
that  futiu«  bands  that  qualify  for 
reimbursement  would  be  identified  via 
a  public  notice  and  request  for 
comment.  Few  comments  were  received 
with  respect  to  the  bands  that  qualify  for 
reimbursement.  We  note  that  the 
Commission  recently  released  its  Report 
and  Order  regarding  the  reallocation  of 
three  of  these  bands,  as  well  as  an 
additional  Report  and  Order  adopting 
service  and  competitive  bidding  rules 
for  these  bands. '"t  A  discussion  of  the 
particular  bands  that  currently  qualify 
for  reimbursement  is  provided  below. 

a.  216-220  MHz  Band 

7.  Federal  assignments  within  the 
216-220  MHz  band  are  eligible  for 
reimbursement  for  relocation  or 
modification  costs  pursuant  to  BBA-97 
and  NDAA-99. 

8.  Mobex,  an  Automated 
Telecommunications  Systems  (AMTS) 
operator,  states  that  it  presently  operates 
on  a  secondary  basis  to  the  United 
States  Navy's  SPASUR  system  in  the 
216.880  MHz  to  217.080  MHz  band.'^ 
Mobex  maintains  that  in  more  than  15 
years  of  operation,  it  has  encountered 
no  difficulty  in  sharing  use  of  the  band 
with  the  SPASUR  system  and  does  not 
anticipate  any  difficulty  if  it  obtains 
additional  AMTS  licenses.!^  Mobex 
states  that  there  may  be  no  other 
spectrum  suitable  for  the  SPASUR 
purpose.  Thus,  Mobex  submits  that  if 
the  Navy  has  no  intention  of  relocating 
the  SPASUR  system,  the  Navy  should  so 
inform  the  Administration  so  that  the 
216-220  MHz  can  be  severed  from  this 
proceeding.'^  We  anticipate  that 
SPASUR  will  remain  in  the  band  at 


«  See  Reallocation  of  the  216-220  MHz.  1390- 
1395  MHz,  1427-1429  MHz.  1429-1432  MHz, 
1432-1435  MHz.  1670-1675  MHz,  and  2385-2390 
MHz  Government  Transfer  Bands,  ET  Docket  No. 
00-221,  Report  and  Order  and  Memorandum 
Opinion  and  Order.  17  FCC  Red  368  at  H  19.  22 
(2002);  Amendments  to  Parts  1.  2.  27  and  90  of  the 
Commission's  Rules  to  License  Services  in  the  216- 
220  MHz.  1390-1395  MHz.  1427-  1429  MHz.  1429- 
1432  MHz.  1432-1435  MHz,  1670-1675  MHz.  and 
2385-2390  MHz  Government  Transfer  Bands, 
Report  and  Order.  FCC  No.  02-152  (released  Mav 
24,  2002). 

"  Mobex  Comments  at  3. 

"Id. 

"Id. 


specified  locations  on  a  primary  basis, 
and  we  anticipate  that  other  Federal 
systems  will  maintain  secondary  status 
in  the  band  and  not  seek  reimbursement 
costs.  As  noted  in  paragraph  6  above, 
the  FCC  recently  released  a  Report  and 
Order  adopting  service  and  competitive 
bidding  rules  for  these  bands  to 
accommodate  new  licensees. 
Accordingly,  the  216-220  MHz  band 
will  not  be  severed  from  this  proceeding 
as  Mobex  suggests. 

b.  1432-1435  MHz  Band 

9.  Federal  assignments  within  the 
1432-1435  MHz  band  are  eligible  for 
reimbursement  for  relocation  or 
modification  costs  pursuant  to  BBA-97 
and  NDAA-99. 

c.  1 710-1 755  MHz  Band '« 

10.  Federal  assignments  within  this 
band  are  eligible  for  reimbursement 
costs  for  relocation  or  modification 
pursuant  to  BBA-97  and  NDAA-99. 
Affected  Federal  agencies  will  submit    • 
estimated  relocation  or  modification 
costs  to  NTIA  pursuant  to  these  rules. 

11.  The  Federal  Aviation 
Administration  (FAA)  asked  whether 
agencies  that  are  located  in  the  1710- 
1755  MHz  band  would  be  required  to 
relocate  by  January  2004  if  no  private 
entities  bid  on  the  particular 
frequencies.  1"  January  2004  is  not  a 
statutory  driven  date.  To  the  extent  that 
no  non-Government  entities  have  been 
licensed  in  the  1710-1755  MHz  band, 
we  see  no  reason  why  the  Federal 
entities  would  be  required  to  relocate  by 
that  date.  Accordingly,  Federal  agencies 
within  the  1710-1755  MHz  band  will 
submit  estimated  costs  to  relocate 
pursuant  to  these  final  rules. 

d.  2385-2390  MHz  Band 

12.  Federal  assignments  within  this 
band  are  eligible  for  reimbursement  of 
relocation  or  modification  costs 
pursuant  to  BBA-97  and  NDAA-99. 
Affected  Federal  agencies  will  submit 
estimated  relocation  or  modification 
costs  to  NTIA  pursuant  to  these  rules. 

e.  Future  Bands 

13.  Future  bands  that  qualify  for 
reimbursement  will  be  identified  via  a 
public  notice  and  request  for  comments. 


'"We  note  that  this  band  is  part  of  an  ongoing 
proceeding  whereby  NTIA  and  the  Commission  are 
developing  a  plan  for  the  assessment  of  spectrum 
for  advanced  wireless  services  (3G).  See  In  the 
Matter  of  Amendment  of  the  Commission's  Rules  to 
Allocate  Spectrum  Below  3GHz  for  Mobile  and 
Fixed  Services  to  Support  the  Introduction  of  New 
Advanced  Wireless  Services,  including  Third 
Generation  Wireless  Systems.  ET  Docket  No.  00- 
258. 

'•FAA  Comments  at  1. 
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Sharing 

14.  The  NPRM  sought  comment  on 
whether  Federal  entities  should  be 
required  to  relocate  in  those  cases  where 
sharing  is  technically  possible,  ^o  Most 
of  the  commenters  supported  the  idea  of 
the  non-Government  licensee  sharing 
with  the  incumbent  Federal  entity, 
under  certain  conditions.  The  Industrial 
Telecommunications  Association,  Inc. 
(ITA),  for  example,  stated  that  sharing, 
as  well  as  voluntary  relocation,  would  . 
expedite  the  auction  process  by 
reducing  uncertainty,  and  avoiding  the 
costly  process  of  unnecessarily 
relocating  Federal  incumbents.^'  ITA 
further  noted  that  relocation  may  not  be 
necessary  because  licensees  could 
deploy  systems  around  inciunbent 
Federal  users  without  overlapping 
contours. 22  Other  commenters, 
however,  contended  that  certain 
conditions  should  accompany  any 
sharing  arrangement.  For  example,  some 
commenters  noted  that  the  decision 
about  whether  the  Federal  entity  should 
relocate  or  be  permitted  to  share  should 
be  made  by  the  new  licensee  as  opposed 
to  the  Federal  entity. ^^  Motorola 
supported  the  sharing  of  spectrum 
provided  that  it  does  not  hamper  the 
deployment  of  services. ^^  AT&T  stated 
that  sharing  would  be  a  superior  option 
to  full  relocation  in  terms  of  cost,  time 
and  convenience,  and  might  be 
appropriate  where  the  Government's  use 
is  restricted  to  a  small  geographic  area 
or  an  off-use  time  period.^'  AT&T 
maintained  that  a  licensee's  choice 
between  relocation  and  sharing, 
retuning  or  modification  (as  discussed 
below)  should  govern  unless  the 
Government  demonstrates  that  the 
licensee's  choice  is  impracticable.^^ 

15.  The  Department  of  Defense  (DoD) 
stated  that  if  sharing  is  technically 
possible,  the  private  entity  would  be 
required  to  pay  for  any  modification 
required  by  the  Federal  entity.^^  DoD 
further  maintained  that  it  is  the  Federal 
entity  that  must  first  determine  how  to 
achieve  comparability  of  operations, 
and  that  "permitting"  DoD  to  remain  on 
a  non-interference  basis  is  not  likely  to 
be  sufficient  to  achieve  comparability. ^s 
DoD  also  argued  that  to  leave  sharing  as 
a  potentially  feasible  option,  no 
requirement  should  be  established  that 


20|»4PRMat113. 

21  ITA  Reply  Comments  at  5. 

"Id.  at  4. 

"  AT&T  Comments  at  3:  Securicor  Comments  at 

**  Motorola  Comments  at  7. 
"  AT&T  Comments  at  3. 
"Wat  4. 

"  DOD  Comments  at  3. 
»»W.  at  3. 


would  serve  to  limit  the  possibility  of 
achieving  comparability. 

16.  Commenters  also  offered 
suggestions  and  recommendations  with 
respect  tn  establishing  sharing  as  an 
option.  Motorola  stated  that  clear  rules 
need  to  be  established  to  ensure  that 
deployed  systems  are  compatible  and 
will  not  affect  non-Govenunent 
operations  or  mission  critical 
Government  facilities. 2"  Motorola 
further  stated  that  costs  required  for 
system  modification  to  support  sharing 
must  be  provided  prior  to  an  auction  of 
the  reallocated  spectrum  so  that  a  new 
entrant  can  consider  the  costs  as  part  of 
a  spectrum  acquisition  strategy.^o 
Seciuicor  commented  that  NTIA  should 
clarify  that  relocation  of  incumbent 
Federal  entities  is  a  right  that  is  at  the 
option  of  the  auction  winners. ^^  AT&T 
similarly  commented  that  new  licensees 
should  have  the  ultimate  choice  among 
sharing,  retuning,  or  full  relocation  of 
the  Federal  inciunbents.32  iTA 
recommended  that  NTIA  allow 
licensees  to  "rely  upon  resources  such 
as  frequency  advisors  to  evaluate 
proposed  systems  and  either:  (1)  Ensure 
that  there  will  be  no  prohibited  overlap 
with  inctunbent.  Governmental  entities; 
or  (2)  begin  a  relocation  negotiation 
process  with  the  Federal  incumbent 
licensee.  "33  DoD  stated  that  sharing 
should  be  considered  on  a  case-by-case 
basis,  and  that  NTIA  should  make  the 
clarification  in  the  final  rule  that 
sharing  is  to  be  made  available  only  if 
the  inciunbent  Federal  entities  believe 
that  it  would  meet  their  needs.  ^^ 

17.  Although  sharing  appears  to  be  an 
option  that  private  sector  parties  favor, 
OBRA-93,  BBA-97,  and  NDAA-99 
require  non-exempt  Federal  entities  to 
relocate  from  bands  reallocated  to4ion- 
Govemment  uses  in  order  to  exercise 
their  rights  to  reimbursement.  Therefore 
sharing  by  non-exempt  Federal  systems 
will  not  be  permitted  once  the 
requirements  of  OBRA-93,  BBA-97,  and 
NDAA-99  have  been  met.  To  the  extent 
that  a  non-exempt  Federal  entity 
decides  to  remain  in  a  reallocated  band, 
the  Federal  entity  would  remain  in  the 
band  on  a  non-interference  basis  and 
would  not  be  entitled  to  reimbursement 
for  any  modification  costs  under  these 
rules. 

18.  We  recognize  that  as  a  practical 
matter,  however,  during  relocation  of 
Federal  Government  stations  from  these 
bands,  Federal  agencies  and  private 


2^  Motorola  Comments  at  7. 
30  Id, 

^'  Securicor  Comments  at  2-3. 
"  AT&T  Comments  at  4. 
"  ITA  Reply  Comments  at  5. 
^*  DOD  Comments  at  3. 


sector  licensees  may  find  it  efficient  for 
both  entities  to  operate  in  these  bands 
for  a  period  of  time.  It  may  take  a 
number  of  years  for  the  relocation 
process  to  be  completed  in  some  of  the 
subject  bands  depending  upon  the 
number  of  Government  systems  that 
must  be  relocated.  We  anticipate  that 
the  negotiation  process,  addressed 
below,  will  provide  the  new  licensee 
and  the  Federal  Government  incumbent 
with  a  framework  within  which  to 
negotiate  an  efficient  fransition  of 
facilities.  During  the  transition  period, 
all  incumbent  Government  systems  will 
remain  on  a  primary  basis  and  must  be 
protected  by  the  non-Goverrunent 
licensee. 

Equipment/System  Modification 

19.  The  NPRM  discussed 
circumstances  where 
radiocommunication  systems  in  certain 
bands  can  be  modified  to  tune  outside 
of  the  reallocated  band  to  the  upper  or 
lower  portion  of  the  incumbent  system's 
timing  capability.  We  noted  that 
retuning  is  oftentimes  less  expensive  to 
implement,  assuming  that  there  is  no 
congestion  in  the  upper  or  lower  portion 
of  the  band  as  a  result  of  the  migration 
and  assuming  the  transmitter-receiver 
frequency  separation  can  be  met.  To  the 
extent  that  a  Federal  entity  is  able  to 
retune  or  modify  its  equipment  in  these 
circumstances,  we  proposed  to  limit 
reimbursement  to  the  costs  associated 
with  retuning.  AT&T  supported  our 
proposed  limitation  of  reimbursement 
costs  for  retiming  or  modification  in 
those  situations  where  it  is  a  technically 
feasible  alternative  to  relocation.^s 
Thus,  to  the  extent  that  a  Federal  entity 
that  is  required  to  relocate  is  able  to 
modify/re-tune  its  equipment  with  the 
result  that  the  modified  equipment 
provides  operational  capabilities 
comparable  with  the  original  system, 
reimbursement  will  be  limited  to  the 
marginal  costs  associated  with 
modification/ re-tuning. 

Landline  System  and  Commercial 
Services 

20.  The  NPRM  sought  comment  on 
whether  a  Federal  entity  should  be 
entitled  to  reimbursement  of  relocation 
costs  if  it  relocates  to  a  landline 
communications  system  or  a 
commercial  radio  service.  ^^ 
Commenters  overwhelmingly  agreed 
that  agencies  should  be  reimbursed  for 
relocation  costs  if  they  choose  to 
relocate  to  a  landline  or  commercial 
service.  DoD  stated  that  moving  to  a 
commercial  service  or  landline  system 


5'  AT&T  Comments  at  3. 
M  NPRM  at  114. 
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would  qualify  as  "modification,"  and 
moving  to  a  commercial  radio  service 
would  certainly  be  considered 
Vrelocation  to  another  frequency. "^^ 

21.  We  agree  with  the  commenters 
and  find  that  Federal  entities  are 
entitled  to  reimbursement  of  relocation 
costs  if  they  relocate  to  landline 
communications  systems  or  commercial 
radio  systems.  For  Federal  entities  that 
choose  to  relocate  to  landline 
communications  systems  or  commercial 
radio  systems,  reimbursement  will  be 
limited  to  the  marginal  costs  associated 
with  such  a  relocation. 

Reimbursement  of  Relocation  Costs 

22.  Private  industry  commenters 
overwhelmingly  recommended  that 
auction  proceeds  be  used  to  pay  for 
expenses  incurred  by  the  Fedaral 
entities  as  a  result  of  relocation.^s 
Several  commenters  stated  that  this 
process  would  be  more  efficient  and 
cost  effective,  eliminating  the  need  for 
extensive  negotiations,  discussions  and 
cost  sharing  considerations,  thus 
permitting  new  licensees  to  rapidly 
deploy  networks.  38  Commenters  also 
stated  that  using  auction  proceeds  to 
compensate  Federal  entities  would 
provide  certainty  on  the  part  of  the 
Federal  entities  that  they  would  be  fully 
and  timely  paid  because  of  the 
guaranteed  source  of  funds.'*"  Likewise, 
commenters  noted  that  this  approach 
would  provide  certainty  on  the  part  of 
potential  bidders  who  would  be  free  to 
value  the  licenses  solely  on  the  basis  of 
the  value  of  unencumbered  spectrum, 
thereby  reducing  the  risks  associated 
with  bidding  on  the  spectrum  and 
decreasing  the  likelihood  of  lengthy 
post-auction  disputes.*' 

23.  Commenters  provided  other 
benefits  of  reimbursing  Federal  entities 
from  auction  revenues.  AT&T,  for 
example,  stated  that  reducing  the 
overall  financial  obligations  of  potential 
bidders  would  increase  the  number  of 
bidders  and  thus  promote 
competition.'*^  MicroTrax  argued  that 
using  auction  revenues  to  pay  for 
relocation  would  encourage 
participation  from  smaller  firms  because 
they  would  not  face  any  uncertainty 
about  total  spectrum  costs  and  would  be 
able  to  bid  the  full  amount  they  judge 


"  DOD  Comments  at  4. 

'*  AT&T  Comments  at  12;  Motorola  Comments  at 
I;  Cingular  Comments  at  1;  PCIA  Comments  at  2: 
4icroTrax  Reply  Comments  at  1 . 

'*  Motorola  Comments  at  6-7;  AT&T  Comments 
It  12. 

*°  Motorola  Comments  at  5-6:  AT&T  Comments 
It  12. 

*'  Qngular  Comments  at  2:  PCIA  Comments  at  2. 

♦'  AT&T  Comments  at  12. 


the  spectrum  to  be  worth.*'*  Cingular 
noted  that  this  approach  is  better 
because  potential  and  winning  bidders 
would  not  need  information  regarding 
classified  or  sensitive  facilities,  and 
because  auction  revenues  would  likely 
be  higher.** 

24.  We  appreciate  the  arguments 
advanced  by  commenters  on  this  issue 
however,  as  several  commenters  have 
acknowledged,* 5  existing  law  requires 
that  new  non-Government  licensees 
reimburse  the  Federal  entity  for 
relocation  costs  and  it  does  not  allow  for 
reimbursement  through  auction 
proceeds.**^  In  fact,  PCIA  stated  that 
several  entities  have  been  actively 
pursuing  legislative  relief.*' 
Accordingly,  in  the  absence  of  a 
statutory  change,  auction  proceeds  will 
not  be  used  to  reimburse  Federal 
entities  for  relocation  costs. 

Notification  of  Marginal  Costs 

25.  The  NPRM  proposes  a  rule  that 
requires  Federal  entities  to  provide 
NTIA  with  the  marginal  costs 
anticipated  to  be  associated  with 
relocation  or  modification  at  least  240 
days  prior  to  an  FCC  auction.**  Pursuant 
to  the  NPRM,  NTIA  would  forward  that 
information  to  the  FCC  within  180  days 
prior  to  an  auction.**' 

26.  Mobex  stated  that  the  time  line 
proposed  in  the  NPRM  is  unduly  long 
and  would  impair  the  Commission's 
objective  of  bringing  new,  competitive 
services  to  the  public  expeditiously.  *° 
Mobex  further  stated  that  the  time 
periods  in  the  NPRM  could  prevent  an 
auction  from  occurring  for  as  much  as 
two  years  from  the  present  time.  Mobex 
suggested  that  because  all  Federal 
entities  can  be  "deemed  to  have  notice 
of  the  Administration's  proposals  now, 
they  should  be  planning  now,  and  NTIA 
should  require  the  submission  of  the 
agencies'  marginal  cost  data  30  days 
after  the  effective  date  of  the  NTIA  order 
*  *  *  [and]  NTIA  should  then  provide 
that  cost  information  to  the  FCC  within 
15  days  after  receiving  it."^' 

27.  DOD  noted  that  the  requirement 
for  agencies  to  notify  NTIA  of  the 
marginal  costs  240  days  prior  to  an 
auction  does  not  allow  Federal  entities 


*^  MicroTrax  Comments  at  2. 

**  Cingular  Comments  at  2. 

^'PCIA  Comments  at  2;  Motorola  Comments  at  6; 
Cingular  Comments  at  6. 

••"The  statute  provides  that  "lalny  person  on 
whose  behalf  a  Federal  entity  incurs  costs.. .shall 
compensate  the  Federal  entity  in  advance  for  such 
costs."  47  U.S.C.  923(g)(1)(B). 

■"  PCIA  Comments  at  6. 

"NPRM  at  135. 

"W. 

'"  Mobex  Comments  at  3. 

"Wat  4. 


the  ability  to  provide  the  most  up-to- 
date  and  accurate  cost  data.  ^2  doD 
believes  that  the  rules  must  reflect  the 
complexity  of  the  processes  each 
Executive  branch  agency  and  the  FCC 
must  take  in  order  to  successfully 
auction  Federal  spectrum.* '  DOD 
requested  that  NTIA  work  with  the 
Commission  and  its  companion  rules  to 
provide  agencies  a  more  reasonable  time 
frame  to  provide  cost  data.^*  In  response 
to  Mobex's  proposal  that  Federal 
entities  present  their  cost  data  to  NTIA 
30  days  after  the  effective  date  of  the 
rules,  DOD  argued  that  30  days  will  be 
insufficient  for  DOD  to  undertake  the 
complex  task  of  developing  marginal 
costs. ^^  DOD  stated  that  it  is  important 
for  costs  to  be  developed  as  close  to  the 
auction  date  as  feasible  and  that,  in 
some  circumstances,  identification  of 
replacement  spectrum  will  be  a 
condition  precedent  for  the  estimation 
of  marginal  costs  to  relocate.^^ 

28.  "rhe  timeframe  established  in  the 
NPRM  was  established  to  give  NTIA  a 
sufficient  amount  of  time  to  gather 
pertinent  information  from  the  Federal 
entities  and  to  put  that  information  into 
a  relevant  format  to  forward  to  the  FCC. 
More  importantly,  the  time  frame  gives 
the  FCC  a  reasonable  amount  of  time  to 
provide  potential  bidders  with 
"sufficient  time  to  develop  business 
plans,  assess  market  conditions,  and 
evaluate  availability  of  equipment  for 
the  relevant  services. "^^  Many  of  the 
comments  received  in  this  proceeding 
have  expressed  the  importance  and 
necessity  of  bidders  being  well  informed 
of  potential  costs  so  that  they  can  form 
bidding  strategies.  Hence,  the  time 
frame  proposed  is  also  an  attempt  to 
give  bidders  as  much  time  as  possible  to 
consider  potential  costs  associated  with 
bidding  on  licenses. 

29.  Mobex  argued  that  the  proposed 
time  period  established  for  Federal 
entities  to  submit  costs  could  prevent  an 
auction  from  occurring  for  as  much  as 
two  years.  It  is  the  auction  date  that 
drives  the  time  that  Federal  entities 
must  submit  costs  and  not  the  other  way 
around.  With  respect  to  DOD's  argument 
that  the  proposed  time-period  would 
not  allow  the  Federal  entities  to  provide 


"  DOD  Comments  at  12. 
53  Id. 

"W.  at  13. 

»5  DOD  Reply  Comments  at  6. 

^  Id.  The  240-d8y  requirement  is  based  on  two 
assumptions:  (1)  the  FOC  has  issued  an  allocation 
order  and  service  rules  with  respect  to  certain 
bands  sufTieiently  in  advance  of  the  auction  of  such 
spectrum:  and  (2)  comparable  spectrum  has  been 
identified  in  those  limited  cases  in  which  _ 
comparable  spectrum  must  be  identified  to 
accommodate  DOD  in  accordance  with  Pub.  L.  106- 
65.  113Stat.768(1999). 

"See 47  U.S.C.  309(j)(3)(E)(ii). 
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up-to-date  cost  information,  we  note 
that  any  cost  information  provided  prior 
to  an  auction  and  prior  to  actual 
relocation  would  necessarily  not  be  up- 
to-date.  In  fact,  DOD  noted  that  costs 
submitted  prior  to  an  auction  may  have 
to  be  modified  post-auction.*^  We  note 
also  that  EMDD  did  not  suggest  a  time 
prior  to  an  auction  that  would  be 
suitable  or  reasonable  for  it  to  provide 
up-to-date  estimated  cost  information. 
Accordingly,  we  adopt  as  final  the  time 
frames  set  forth  in  the  proposed  rules. 

Cap 

30.  Mobex  asserted  that  "[pjursuant  to 
the  Act,  NTIA  has  proposed  to  establish 
a  Relocation  Cost  Cap,  beyond  which  a 
non-Federal  licensee  would  not  be 
required  to  compensate  a  Federal  user 
for  frequency  relocation."  ^^  Mobex 
supported  the  establishment  of  a 
relocation  cap,  and  a  cap  on  the  costs  to 
be  imposed  on  a  non-Federal  user  in  the 
event  that  the  Federal  user  decides  to 
reclaim  the  spectnun.^"  Mobex  asserted 
that  a  cap  is  necessary  to  determine 
whether  to  participate  in  competitive 
bidding  and  to  establish  a  bidding 
strategy,  s' 

31.  Seciuicor  recommended  that  total 
relocation  costs  provided  by  Federal 
entities  be  set  as  the  ceiling  in  post- 
auction  negotiation  and  mediation  to 
prevent  "new"  costs  from  being 
introduced  after  the  bidders  have  relied 
on  the  cost  valuation  in  the  bid 
calculation.82  MicroTrax  agreed  that  a 
cap  would  give  more  certainty  to 
potential  bidders  prior  to  an  auction, 
and  thus  more  confidence  leading  them 
to  participate  in  the  auction.^^  AT&T 
argued  that  the  Federal  entity  should 
have  no  reimbursement  rights  to  cost 
overruns  ten  percent  or  more  over  the 
initial  pre-auction  estimate.^ 

32.  DOD  stated  that  it  is  unable  to 
locate  any  rule  or  discussion  regarding 
a  relocation  cost  cap  in  the  proposed 
rules.65  DOD  further  stated  that  the  Act 
does  not  authorize  a  cap  on  relocation 
costs  or  the  right  to  reclaim.^^  DOD 
maintained  that  because  circumstances 
change,  good  faith  estimates  can  be  low 
or  high.e'  Finally.  DOD  stated  that  there 
is  no  suggestion  in  the  statute  that 
estimates  cannot  be  modified  post- 


"DOD  Comments  at  10. 

'"  Mobex  Comments  at  4. 

sow. 

«>  Id.  at  4-5. 

"  Securicor  Comments  at  3. 

"MicroTrax  Comments  at  2. 

"  AT&T  Comments  at  14. 

"  DOD  Reply  Comments  at  3. 

»«W.  at4. 

»'W. 


auction,  and  thus  NTIA  has  correctly 
not  made  such  a  proposal.^^ 

33.  We  agree  with  DOD  that  a 
relocation  cap  costs  cannot  be  imposed 
on  the  Federal  agencies.  The  statute 
requires  any  person  on  whose  behalf  a 
Federal  entity  incius  costs  as  a  result  of 
reallocation  shall  compensate  the 
Federal  entity  in  advance  for  such 
costs.^^  Nothing  in  the  statute  indicates 
that  Congress  intended  to  limit  or  cap 
the  reimbursement  of  costs  incurred  by 
the  Federal  entity  in  relocating  or 
modifying  their  facilities.  As  a  result, 
the  NPRM  neither  recommended  nor 
discussed  a  cap  on  relocation  costs. 
Moreover,  we  find  AT&T's 
recommendation  to  limit  cost  overruns 
to  ten  percent  over  estimated  costs  to 
essentially  constitute  a  cap. 

Exempted  Federal  Facilities 

34.  The  NPRM  noted  that  there  were 
Federal  power  agencies  and  other 
Government  agencies  that  were 
statutorily  exempt  from  the 
requirements  to  relocate. '^^  We  sought 
comment  on  whether  these  agencies 
could  voluntarily  relocate,  and,  if  so, 
whether  they  would  be  subject  to  the 
proposed  rules  or  left  exclusively  to 
voluntary  negotiations.  Motorola  stated 
that  permitting  the  operation  of 
exempted  operations  within  certain 
spectrum  bands  threatens  the  viability 
of  the  use  of  these  bands  by  non- 
Govemment  entities. '"'  For  example. 
Motorola  argued  that  the  usefulness  of 
the  1710  to  1755  MHz  band  for  third 
generation  wireless  services  would  be 
severely  threatened  if  exempted  Federal 
operations  are  permitted  to  operate  in 
that  band.^2  Thus,  Motorola 
recommended  relocating  these 
exempted  Federal  users,  and  requiring 
that  these  users  submit  potential 
relocation  costs  at  the  same  time  as 
other  Federal  users  who  are  subject  to 
mandatory  relocation.^^ 

35.  By  statute,  exempted  Federal 
assignments/facilities  are  not  required 
to  relocate,  therefore  Federal  entities 
operating  on  these  exempted 
assignments/facilities  are  not  obligated 
to  provide  estimated  relocation  costs. 
The  final  rules,  however,  permit 
exempted  Federal  entities  to  accept 
reimbursement  for  relocation  costs  in 
cases  of  voluntary  relocation.  In  cases 
where  exempt  Federal  entities  wish  to 
relocate,  they  may  negotiate  the 
marginal  cost  to  relocate  with  the  new 


»»47  U.S.C.  923(g)(1)(B). 

">NPRM  at  1126-27. 

"  Motorola  Comments  at  9. 

'2  Id.:  Motorola  Reply  Comments  at  5. 

'3  Motorola  Comments  at  10. 


non-Govemment  licensee  in  the  same 
manner  as  non-exempt  entities. 

Marginal  Costs 

36.  The  NPRM  identified  the  marginal 
relocation  and  modification  costs  that 
are  reimbursable,  and  proposed  to 
define  "marginal  costs"  as  those  that 
would  be  incurred  by  a  Federal  entity  to 
achieve  comparable  capability  of 
systems  relocated  to  a  new  fi^uency 
assignment  or  band  or  otherwise 
modified. '^''  We  also  stated  that  marginal 
costs  would  include  all  engineering, 
equipment,  software,  site  acquisition 
and  construction  costs,  as  well  as  any 
legitimate  and  prudent  transaction 
expenses,  including  outside  consultants, 
and  reasonable  additional  costs  incurred 
by  the  Federal  entity  that  are 
attributable  to  relocation,  including 
increased  recurring  costs  associated 
with  the  replacement  facilities. 

37.  The  FAA  stated  that  Federal 
agencies  should  be  reimbursed  for  the 
money  spent  in  developing  the 
estimated  costs  that  the  Federal  entity 
must  submit  to  NTIA  240  days  in 
advance  of  an  auction.  ^^  We  note  that 
the  definition  of  marginal  costs  in  the 
Final  rules  would  permit  Federal 
agencies  to  recover  such  costs  so  long  as 
they  could  reasonably  be  attributed  to 
the  relocation.  Under  the  current 
definition  of  marginal  costs,  however. 
Federal  agencies  would  not  be 
permitted  to  recover  costs  associated 
with  any  estimates  prepared  as  part  of 

a  reallocation  assessment. 

38.  DOD  noted  that  the  elements  that 
define  marginal  costs  are  included  in 
the  proposed  rule,  section  301.110(a), 
which  is  not  definitional  but 
operational.^^  DOD  recommended  that 
these  elements  be  incorporated  into  the 
definition  of  marginal  costs  found  in  the 
proposed  "Definitions"  section 
301.20(1).  We  agree  and  will  modify  the 
rules  accordingly. 

Comparable  Facilities 

39.  The  NPRM  does  not  require  a 
Federal  entity  to  relocate  until  a 
comparable  facility  is  available  to  it  for 
a  reasonable  time  to  make  adjustments, 
determine  compatibility,  and  ensiu^  a 
seamless  transition  from  an  existing 
facility  or  frequency  band(s)-  to  the  new 
or  modified  facility  or  frequency 
band(s).'^'  We  proposed  to  define 
"comparable  facility"  to  mean  that  the 
replacement  facility  restores  the 
operational  capabilities  of  the  original 
facility  to  an  equal  or  superior  level.  We 


'*  NPRM  at  1 33. 
'5  FAA  Comments  at  1. 
'»  DOD  Comments  at  9. 
"NPRM  at  113. 
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also  proposed  to  use  four  basic  factors 
to  determine  comparability  of 
replacement  facility:  communications 
throughput,  system  reliability,. operating 
costs,  and  operational  capability.^"  We 
noted  in  the  NPRM  that  these  four 
factors  may  not  be  appropriate  measiues 
for  all  Federal  Government  stations 
required  to  relocate,  and  noted  that 
radar  systems,  in  particular,  may  require 
other  measurements.'^ 
40.  We  further  proposed  to  define  the 
^  four  factors  to  determine  comparability. 
"Communications  throughput"  is 
defined  as  the  amount  of  information 
transferred  within  the  system  for  a  given 
amount  of  time.  For  digital  systems, 
communications  throughput  is 
measured  in  bits  per  second  (bps);  for 
analog  systems,  the  communications 
throughput  is  measured  by  the  number 
0f  voice,  video  or  data  charmels. 
i'System  reliability"  is  defined  in  the 
NPRM  as  the  percentage  of  time 
Information  is  accurately  transferred 
Within  a  system.  The  reliability  of  a 
system  is  a  function  of  equipment 
failures  and  the  availability  of  the 
frequency  channel  given  the 
propagation  characteristics  and 
equipment  sensitivity.  System  reliability 
also  includes  the  ability  of  a  radio- 
communications  station  to  perform 
required  functions  under  stated 
conditions  for  a  stated  period  of  time. 
System  reliability  may  involve  three 
distinct  concepts:  attaining  a  specified 
level  of  performance;  the  probability  of 
achieving  that  level;  and  maintaining 
that  level  for  a  specified  time.  For 
digital  systems,  this  would  be  measured 
by  the  percentage  of  time  the  bit  error 
rate  (BER)  exceeds  a  desired  value;  for 
analog  transmissions,  this  would  be 
measured  by  the  percentage  of  time  the 
receiver  carrier-to-noise  ratio  exceeds 
the  receiver  threshold.  We  noted  in  the 
NPRM  that,  for  many  DOD  systems, 
performance  is  defined  by  sophisticated 
system  specifications  as  related  to 
specific  mission  requirements.  In 
measuring/assessing  DOD  systems, 
these  specific  system  specifications 
must  be  used.  "Operating  costs"  is 
defined  as  the  costs  to  operate  and 
maintain  the  Federal  entity's 
replacement  system.  New  licensees 
would  compensate  Federal  entities  for 
any  increased  recurring  costs  associated 
with  the  replacement  facilities  for  five 
years  after  relocation.  "Operational 
capability"  is  defined  as  the  measure  of 
a  system's  ability  to  perform  its 
validated  functions  within  doctrinal 
requirements,  including  service,  joint 


'"W.  at  116. 
"W.  at  121. 


service,  and  allied  interoperability 
requirements  with  related  systems. 

41.  Securicor  noted  that  the  totality  of 
costs  proposed  are,  in  general, 
consistent  with  the  notion  of 
comparable  facilities. •*"  Securicor 
expressed  concern,  however,  that  the 
NPRM  could  be  interpreted  to  provide 
better  facilities  than  those  the  Federal 
entities  currently  use  and  that  relocation 
should  simply  put  them  in  a  comparable 
place.  Thus,  Securicor  argued,  the 
Federal  entities  should  not  have 
increased  value  in  their  facilities  as  a 
result  of  relocation.  We  believe  that 
Securicor's  concern  was  addressed  in 
the  NPRM.  We  proposed  that  marginal 
costs  include  costs  related  to  the  need 
to  achieve  comparable  capability  when 
replacing,  modifying  or  reisssuing 
equipment  in  order  to  relocate  when  the 
systems  that  must  be  procured  or 
developed  have  increased  fuhctionality 
due  to  technological  growth.  Marginal 
costs  would  not  include  costs  related  to 
optional  increased  functionality  that  is 
independent  of  the  need  to  achieve 
comparable  capability."' 

42.  The  FAA  statedf  that  Federal 
agencies  should  be  reimbursed  for 
operating  costs  for  a  minimum  of  five 
years,  with  costs  for  the  years  thereafter 
subject  to  negotiation  between  the 
parties.*'^  The  FAA  believes  that  a  five- 
year  limit  may  not  fully  reimburse 
Federal  entities  for  the  costs  of 
relocation. "3  We  believe  that  the  parties 
are  free  to  negotiate  on  any  aspect  of 
relocation,  including  operating  costs. 
We  will  not,  however,  dictate  the  terms 
of  negotiations  between  the  parties.  We 
believe  that  five  years  is  a  sufficient 
amount  of  time  for  a  licensee  to 
compensate  a  Federal  agency  for 
increased  recurring  costs  as  described 
herein.  To  the  extent  that  the  parties 
wish  to  extend  that  period,  it  may  be 
addressed  in  the  negotiation/mediation 
period  as  described  herein,  but  it  will 
not  be  a  mandatory  requirement  of  these 
rules. 

Cost  Sharing 

43.  In  the  NPRM,  we  proposed  to 
adopt  a  cost-sharing  plan  in  those 
situations  where  the  requirement  to 
reimburse  a  Federal  entity  could 
disproportionately  fall  upon  one 
licensee  or  a  small  number  of  licensees. 
Such  a  cost-sharing  plan  would  also 
ensure  that  a  Federal  entity  is 
compensated  in  those  circumstances 
where  a  portion  of  the  spectrum  is  not 
licensed  or  acquired  by  any  particular 


«»  Securicor  Comments  at  4. 

•'  NPRM  at  133. 

"  FAA  Comments  at  2. 

"Id. 


licensee.  As  part  of  this  proposal,  we 
sought  comment  on  the  appropriate 
entity  to  serve  as  a  clearinghouse  to 
administer  a  cost-sharing  plan. 

44.  The  commenters  were  supportive 
of  the  proposal  for  a  cost-sharing  plan 
and  recommended  that  NTIA  adopt  an 
industry-run  clearinghouse  similar  to 
the  one  adopted  by  the  Commission  in 
the  relocation  of  microwave 
incumbents. •"»  Specifically,  PCIA  and 
ITA  recommended  that  NTIA  follow  the 
Commission's  example  and  request 
interested  parties  to  submit  business 
plans  with  certain  minimum  criteria 
including  financial  data,  timing, 
accounting  methods,  confidentiality, 
neutrality  and  djspute  resolution."^ 
PCIA  noted  that  it  has  prior  and 
continuing  experience  as  a  Commission- 
certified  cost-sharing  clearinghouse  and 
has  recommendations  for  selecting  a 
qualified  clearinghouse. "»  PCIA  also 
offered  that  it  would  be  fully  qualified 
to  serve  as  a  cost-sharing  clearinghouse 
in  this  matter  and  relayed  its  experience 
in  providing  clearinghouse  functions  for 
the  relocation  of  fixed  microwave 
licensees."'  AT&T  suggested  that 
although  the  cost-sharing  rules  in  the 
microwave  relocation  process  have 
generally  worked  well,  more  detailed 
guidance  regarding  problem  areas  and 
some  modification  to  the  rules  would 
speed  relocation,  increase  the  fairness 
and  efficiency  of  reimbursement,  and 
reduce  conflict.""  AT&T  also  stated  that 
any  clearinghouse  should  be  funded  by 
auction  proceeds  throughout  the  life 
cycle  of  the  clearinghouse,  which  could 
last  beyond  the  sunset  date."^ 

45.  DOD  did  not  take  a  position  on 
any  particular  plan  with  respect  to  a 
cost-sharing  plan,  but  states  that  it  will 
work  with  the  private  sector  to  address 
this  complex  issue.""  DOD  provided 
examples  of  the  complexity  of  its 
systems  and  the  possible  difficulties 
that  would  burden  one  successful 
bidder  to  cover  the  full  cost  of 
relocation.^'  DOD  believes  that  it  would 
be  helpful  to  establish  a  framework 
whereby  each  Federal  agency  could 
request  that  all  licensees  of  frequency 
assignments  affecting  a  Federal  agency 
participate  in  a  single  negotiation 
process. ^2  DOD  warned  that  relocation 


•«  PCIA  Comments  at  8;  AT&T  Comments  at  12- 
14;  Securicor  Comments  at  6-7;  ITA  Comments  at 
6. 

°=»  PCIA  Commenta  at  6-9;  ITA  Comments  at  6. 

»«  PCIA  Comments  at  7. 

«■  Id.     ■ 

"AT&T  Comments  at  12-13. 

•'W.at  14. 

«>DOD  Comments  at  8. 

«.W.  at  10-11. 
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implementation  will  not  be  easy  and 
that  successful  bidders  may  need  to 
compensate  DOD  for  multiple  systems 
that  are  likely  to  be  geographically 
dispersed  throughout  the  world.  ^^ 
Moreover,  DOD  stated  that  technical 
solutions  to  achieve  comparability  are 
likely  to  be  different  for  different 
systems.** 

46.  We  agree  with  commenters  that  a 
cost-sharing  plan  may  be  appropriate,  in 
certain  circumstances.  At  the  present 
time,  however,  we  decline  to  adopt 
rules  to  establish  such  a  plan.  Instead, 
we  intend,  in  the  near  future  through  a 
further  notice  of  proposed  rulemaking, 
to  develop  a  cost-sharing  plan  and  seek 
proposals  for  a  clearinghouse  or  some 
other  mechanism  for  administering  a 
cost-sharing  plan.  At  that  time,  we 
would  make  any  modifications  to  our 
reimbursement  rules  that  are  necessary 
to  implement  such  a  cost-sharing  plan. 
The  absence  of  a  cost-sharing  plan  does 
not  adversely  affect  the  scheduled 
auction  of  the  2385-2390  MHz  band 
because  the  FCC  has  adopted  a 
nationwide  licensing  plan  for  that  band. 
However,  we  recognize  that  addressing 
the  cost-sharing  question  would  be 
necessary  prior  to  the  auction  of  bands 
that  are  licensed  in  smaller  geographic 
areas  or  multiple  spectrum  bands. 

Information  Provided  to  Potential 
Bidders 

47.  The  NPRM  identifies  the  type  of 
information  that  NTIA  proposes  to 
provide  the  FCC  regarding  unclassified, 
classified  and  sensitive  Government 
assignments.^^  Commenters  generally 
argued  that  more  information  was 
needed  and  that  the  information 
proposed  was  not  specific.  AT&T 
submits  that  the  proposed  rules  do  not 
recognize  the  potential  bidders'  need  for 
specific  information  prior  to  an  auction, 
and  that  further  disclosure  of  specific 
information  is  essential  so  that  bidders 
can  formulate  bidding  strategies  that 
take  into  account  likely  reimbursement 
costs  or  whether  to  participate  in  the 
auction  at  all.^e  AT&T  hulher  states  that 
a  lack  of  necessary  information  may 
have  the  effect  of  luring  bidders  into 
auctions  that  they  otherwise  might  have 
not  entered,  had  they  fully  realized  the 
costs  of  relocation.''^  Such  uninformed 
participation  in  the  auction  could  lead 
to  bankruptcy  or  a  default  on  the 
awarded  licenses.^^ 


"W.  at  11. 

«  NPRM  at  11 42-46. 
^  AT&T  Comments  at  7. 
9'W.  at  10-11. 
"W.atll. 


48.  Motorola  and  PCIA  noted  that 
Government  use  of  spectrum  is 
inherently  different  irom  non- 
Govemment  use  and,  as  such,  non- 
Govemment  users  have  limited 
experience  with  the  systems  and  face 
difficulty  ascertaining  relocation  costs 
for  Government  equipments."^  Thus, 
Motorola  argued,  it  is  difficult  for  non- 
Govemment  licensees  to  negotiate  in  a 
meaningful  way  to  determine  relocation 
costs  after  an  auction.^""  Motorola 
recommended  that  OMB  and  NTIA, 
working  in  conjunction  with  the 
Commission,  would  be  in  the  best 
position  to  work  with  Government  users 
to  accurately  determine  relocation  costs 
prior  to  an  auction.*"^  PCIA  likewise 
argued  that  NTIA  should  develop 
procedures  that  provide  final  technical 
cost  information  to  be  made  available  to 
auction  participants  well  in  advance  of 
the  auction.  1  "2  pciA  argued  that  for  the 
relocation/reimbursement  process  to  be 
effective,  the  pre-auction  cost  estimate 
must  be  sufficiently  definitive. '"^ 

49.  Securicor  stated  that  potential 
bidders  should  be  informed  about 
whether  the  inciunbent  facilities  can  be 
relocated  on  a  single,  local  or  regional 
basis,  or  whether  an  entire  system  can 
be  relocated.  104  PCIA  noted  that 
information  provided  should  be 
sufficiently  complete  to  permit  bidders 
to  assess  relative  relocation  costs  of 
spectrum  blocks  within  each  geographic 
area.'o^ 

a.  Unclassified  Assignments 

50.  With  respect  to  unclassified 
Government  assignments,  the  NPRM 
provided  the  following  list  of 
information  that  we  propose  to  provide 
to  the  FCC  prior  to  an  auction  of  the 
affected  bands:  '°* 

(1)  List  of  Government  facilities; 

(2)  Government  agency  operating  each 
facility; 

(3)  Location  of  each  facility; 

(4)  General  type  of  operation  and 
equipments  (e.g.  fixed  microwave 
tactical  mobile  radio,  etc.); 

(5)  Whether  the  facility  can  be 
retimed,  modified,  or  must  be  relocated; 

(6)  Estimated  marginal  cost  of 
retuning,  modification,  or  relocation; 

(7)  Whether  the  facility  overlaps  to 
one  or  more  license  areas  or  spectrum 
blocks;  and 

(8)  Total  estimated  costs  for  all 
assignments. 


^Motorola  Comments  at  4;  PCIA  Comments  at  6. 

">°  Motorola  Comments  at  4. 

'<»  Id. 

">2  PQA  Comments  at  2. 

'"Wat  7. 

"•*  Securicor  Comments  at  5. 

"»  PQA  Comments  at  7. 

«<»  NPRM  at  142. 


51.  Commenters  maintained  that  the 
proposed  rules  for  the  release  of 
information  regarding  unclassified 
facilities  is  too  broadly  defined  and 
more  details  should  be  provided.  They 
argued  that  our  proposal  to  provide 
information  regarding  "location  of  each 
facility"  does  not  clarify  what  data 
would  fall  within  that  disclosure 
requirement,  e.g.,  the  general 
geographical  area,  the  licensed  area, 
specific  geographical  coordinates  such 
as  latitude  or  longitude,  or  other 
information.'"^  As  an  example,  AT&T 
stated  that  when  a  microwave  or  similar 
facility  is  being  relocated,  a  potential 
bidder  would  need  to  know,  at  a 
minimum,  the  number  of  microwave 
paths  for  the  applicable  license  area  that 
would  need  to  be  relocated. '°8 

Moreover,  AT&T  and  Securicor 
maintained  that  bidders  need  more 
detailed  information  regarding  the  type, 
amount,  condition  and  functions  of  the 
current  equipment  being  replaced. '"^ 
Finally,  AT&T  submitted  that  a  simple 
"yes  or  no"  regarding  whether 
equipment  can  be  retuned  is 
insufficient.""  According  to  AT&T,  the 
bidder  would  need  detailed  information 
regarding  the  agency's  analysis  in  order 
to  determine  if  the  agency's  plan  is 
viable  or  cost-efficient,  or  whether  the 
bidder  should  propose  a  superior  plan 
of  its  own.i"  AT&T  stated  that  "NTIA's 
anemic  disclosure  requirements  in  the 
unclassified  context  would  hinder  the 
ability  of  bidders  to  evaluate  the  true 
costs  of  their  participation  in  the 
auction  while  serving  no  compelling 
countervailing  purpose  such  as  the 
protection  of  important  national 
security  information."  "^ 

52.  DOD  maintained  that  NTIA's 
proposed  rules  regarding  the  release  of 
information  for  unclassified 
assignments  are  adequate.  "^  DOD 
argued  that  its  systems  are  unique  and 
a  general  mandate  of  more  information 
vdll  not  be  helpful."*  Thus,  DOD  stated 
that  it  will  attempt  to  present 
information  relating  to  its  systems  in  a 
meaningful  fashion  to  bidders,  and  feels 
it  can  do  more  to  reach  that  result  on  a 
case-by-case  basis.  "^  DOD  maintained 
that  information  regarding  whether  a 
facility  can  be  retimed,  modified  or 
relocated  is  an  operational  decision  that 
can  only  be  made  by  the  Federal  entity 


""  AT&T  Comments  at  7;  Cingular  Comments  at 
6:  see  also  Motorola  Reply  Conmients  at  2. 
'°»  AT&T  Comments  at  8. 
'"*  W.;  Securicor  Comments  at  5. 
1  »o  AT&T  Comments  at  8. 
'"  Id.;  see  also  MicroTrax  Comments  at  2. 
"2  AT&T  Comments  at  9. 
< >3  DOD  Reply  Comments  at  3. 
"«W. 
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before  it  can  estimate  its  marginal 
costs.""  DOD  further  stated  that  the 
Federal  entity  cannot  provide 
information  as  to  whether  the  facility 
overlaps  one  or  more  licensed  areas  or 
spectrum  blocks  and  notes  that,  while  it 
would  know  that  a  nationwide  system 
would  overlap  licensed  areas,  it  would 
not  be  able  to  make  that  determination 
for  systems  serving  smaller  areas."' 
DOD  stated  that  it  would  provide  its 
best  estimate  of  marginal  costs  taking 
into  account  the  solution  it  deems 
appropriate  (e.g.,  retiming,  modification, 
relocation]  on  a  pre-auction  basis.  "^ 
This  estimate,  DOD  maintained,  may 
not  include  all  relocation  costs  incurred, 
and  may  have  to  be  modified  post- 
auction.""  DOD  noted  that  neither  the 
licensee  nor  the  Federal  entity  can  know 
until  after  negotiation  if,  for  example, 
"in  kind"  reimbursement  is  possible.^^o 
Thus,  DOD  maintained  that  it  may  not 
be  possible  for  a  Federal  entity  to 
provide  all  relocation  costs  that  would 
be  included  io  a  petition  for  relocation 
on  a  pre-auction  basis  to  NTIA.'^' 

53.  The  comments  here  appear  to  be 
two-fold:  (1)  Commenters  want  a  total 
and  final  cost  for  relocation  prior  to  the 
auction  or;  (2)  commenters  want  a 
validation  of  the  Federal  entities'  cost 
estimates.  The  statute  o/i7y  requires  that 
potential  bidders  be  notified  of  the 
estimated  relocation  or  modification 
costs  prior  to  an  auction. '^^  Despite  this 
sole  requirement,  we  proposed  to 
provide  the  estimated  cost  of  relocation, 
retuning  or  modification  as  well  as  other 
information  related  to  the  Government 
facility.  We  understand  the  commenters' 
desire  for  certainty  in  the  actual  costs 
associated  with  acquiring  a  license  at  an 
auction,  but  it  is  unlikely  that  a  Federal 
entity,  prior  to  an  auction,  would  be 
able  to  state  unequivocally  its  total  costs 
to  relocate  at  that  time.  Congress 
apparently  recognized  this  difficulty 
when  it  required  Federal  users  to  submit 
estimated  costs.  We  encourage  the 
Federal  entities  to  put  forth  their  best 
estimates,  and  leave  the  parties  to 
negotiation  and  mediation  in  order  to 
come  to  an  agreement  on  the  actual 
costs.  Commenters  also  listed  additional 
information  that  they  needed,  but  gave 
no  compelling  reasons  for  requiring  that 
information.  Costs  should  be  the  only 
information  that  potential  bidders 
require  to  form  a  bidding  strategy.  To 
the  extent  that  an  agency  provides  a  cost 


' '»  DOD  Comments  at  1 3. 
"'W.  at  13-14. 
"»W.atl4. 

'•9W. 

'^o/d.at  15. 

">Id. 

'"47  U.S.C.  923(g)(1)(A). 


estimate,  the  only  reason  that  a  potential 
bidder  would  need  more  information 
{e.g.,  age,  condition,  type  of  equipment) 
would  be  to  validate  or  challenge  the 
Federal  agency's  cost  estimate.  We 
believe  that  the  parties  will  have  ample 
opportunity  during  post-auction 
negotiations  to  discuss  estimated  and 
actual  costs  to  relocate,  retune,  or 
modify. 

54.  Accordingly,  the  final  rule  reflects 
the  list  of  information  contained  in  the 
NPRM  regarding  unclassified  Federal 
assignments  with  one  exception.  NTIA 
will  not  be  able  to  provide  the  FCC  with 
information  as  to  whether  the  facility 
overlaps  into  one  or  more  license  areas 
(no.7,  para.  50).  The  proposed  licensed 
area  for  an  auction  is  determined  by  the 
FCC,  and  without  prior  knowledge  of 
the  licensing  scheme  to  be  used  in  a 
particular  auction,  NTIA  is  not  able  to 
make  a  determination  of  overlapping 
facilities.  The  FCC,  however,  may  be 
able  to  make  this  determination  based 
on  other  information  provided  by  NTIA, 
particularly  the  location  of  each  facility 
(no.  3,  para.  50). 

b.  Classified  and  Sensitive  Assignments 

55.  The  NPRM  took  a  different 
approach  with  respect  to  the  treatment 
of  classified  Government  facilities  and 
sensitive  assignments.  We  proposed  that 
the  information  that  would  ultimately 
be  provided  to  bidders  with  respect  to 
classified  facilities  would  be  a  single, 
consolidated  and  unclassified  figure  for 
the  cost  of  relocating,  retiming  or 
modifying.  123  This  information  would 
be  provided  to  the  bidder  with  the 
following  condition:  to  the  extent  that  it 
is  consistent  with  national  security 
considerations,  this  figure  would  be 
broken  down  by  geographical  location 
and  spectrum  block.  1^4  After  the 
auction,  the  wiimer  would  be  able  to 
apply  for  a  facility  clearance  pursuant  to 
the  National  Industrial  Security  Program 
Operating  Manual  and  related 
individual  security  clearances. '^s  with 
respect  to  sensitive  assignments,  we 
proposed  to  provide  information  in  the 
same  manner  as  classified  assignments, 
except  that  following  the  auction,  we 
proposed  that  the  Government  agency 
release  the  sensitive  information  to  the 
wiiming  bidder  pursuant  to  a  non- 
disclosure agreement. 

56.  Cingular  stated  that  under  the 
proposal  for  sensitive  and  classified 
information,  potential  bidders  may  lack 
crucial  information  concerning  the 
relocation  costs  associated  with  a  given 


'"NPRM  at  144. 

"*ld. 

^^Id. 


band  of  spectrum. '^e  Thus.  Cingular 
argued,  the  risk  posed  by  acquiring 
encumbered  spectrum  with  unknown 
liabilities  could  serve  to  depress  the 
prices  bidders  are  willing  to  pay  for 
licences. '27  Moreover.  Cingular 
maintained  that  such  a  procedure  could 
exacerbate  disputes  between  Federal 
incumbents  and  wiiming  bidders  insofar 
as  winning  bidders  are  saddled  with  a 
price  tag  that  is  significantly  higher  than 
what  was  anticipated. '^b  Cingular 
warned  that  endless  litigation  and  delay 
would  likely  result  as  licensees  attempt 
to  verify  relocation  expenses.' 29 

57.  AT&T  stated  that  NTIA's  proposal 
with  respect  to  the  release  of  classified 
information  would  place  bidders  in  the 
untenable  position  of  "relying  entirely 
on  an  un verifiable  estimate  of  costs 
created  by  a  unknown  methodology  by 
a  financially-interested  Government 
entity  with  no  real-world  cost  pressures 
informing  its  calculation,  "'^o  AT&T 
maintained  that  far  less  restrictive 
methods  are  available,  such  as 
disclosing  essential  bidding  information 
to  company  representatives  who  have 
the  proper  security  clearances.'^'  AT&T 
also  suggested  that  a  neutral  panel  or  an 
independent  consultant  with  the  proper 
security  clearances  could  review  the 
submitted  information. '^^ 

58.  Mobex  supported  NTIA's  proposal 
for  dealing  with  classified  and  sensitive 
Government  assignments  because  it 
would  provide  the  Government  with  the 
necessary  security  while  providing  non- 
Govemment  licensees  with  sufficient 
information  to  conduct  business  in  a 
reasonable  manner.'^* 

59.  DOD  maintained  that  the  process 
set  forth  for  releasable  classified  systems 
reflect  the  requirements  of  Executive 
Order  12958  '^^  and  related  Federal  law 
and  regulations  regarding  the  release  of 
or  access  to  classified  information.'^^ 
DOD  stated  that  the  proposal  requiring 
successful  bidders  to  apply  for  a 
security  clearance  to  gain  access  to 
classified  material  as  necessary  to  reach 
resolution  of  reimbursement  costs, 
strikes  a  reasonable  balance  between 
national  security  interests  and  the 
bidder's  commercial  interests. '^^ 

60.  We  believe  that  the  proposed  rule 
regarding  classified  assignments  strikes 


< '"'  Cingular  Comments  at  4. 

'2'W. 

'29W. 

•™  AT&T  Comments  at  10. 
'•"W. 
•"W. 

'53  Mobex  Comments  at  5. 

'"Exec.  Order  No.  12958.  60  FR  19.825  (Apr.  17, 
1995). 
'"  DOD  Comments  at  15. 
'«*  DOD  Reply  Comments  at  2. 
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a  reasonable  balance  between  protecting 
national  security  interests  and  providing 
auction  participants  with  the  necessary 
information  to  bid  for  licenses.  Again, 
commenters  have  not  made  a 
convincing  argument  for  needing  more 
information  than  that  related  to  cost  in 
order  to  formulate  a  bidding  strategy. 
Post-auction,  the  auction  winner  or  the 
licensee,  with  proper  security 
clearances,  can  have  access  to  classified 
information  consistent  with  the 
National  Industrial  Security  Program 
Operating  Manual.  With  respect  to 
sensitive  assignments,  NTIA  will 
request  that  Federal  entities  review 
sensitive  assigiunents  and  consider  the 
releasability  of  those  assignments  to  the 
extent  possible.  Otherwise,  we  will 
provide  a  single,  consolidated  and 
unclassified  fig\ire  for  the  cost  of 
relocating,  retuning  or  modifying 
sensitive  assignments,  and  require  that 
the  winning  bidder  or  licensee  sign  a  . 
non-disclosure  agreement  regarding 
sensitive  information  pertaining  to  the 
Federal  assignment,  if  required.  The 
consolidated  figure  would  be  broken 
down  by  geographical  location  and 
spectnmi  block  to  the  extent  possible. 

Negotiation  and  Mediation 

61.  The  NPRM  sets  out  proposed  rules 
regarding  negotiation  and/or  mediation 
between  the  Federal  entities  and  the 
winning  bidders  and  licensees.  DOD 
objects  to  the  proposed  rules  as  they 
relate  to  issues  other  than  costs.  "7 
Proposed  rule  301.120(a)  provides  in 
part  that  "parties  are  encouraged  to 
resolve  any  differences  with  respect  to 
relocation  or  modification  costs  or  any 
other  related  issues  *  *  *"'3b 
According  to  DOD,  47  U.S.C.  section 
923(g)(1)(E)  only  permits  NTIA  and  the 
FCC  to  develop  rules  resolving 
differences  between  the  Federal 
Government  and  licensees  with  respect 
to  estimates  of  relocation  or 
modification  costs.  Thus,  DOD  believes 
that  the  mediation  and  negotiation 
process  should  not  include  issues  other 
than  cost. '3^ 

62.  We  believe  that  DOD's 
interpretation  of  the  statute  is  too 
restrictive.  Initially,  we  note  that  costs, 
or  issues  closely  related  to  costs,  will  be 
the  primary  focus  of  any  negotiation  or 
mediation.  We  believe,  however,  that 
issues  other  than  costs  will  arise  in 
these  negotiations  and  that  these  rules 
are  intended  to  incorporate  those  issues. 
For  example,  the  Petition  for  Relocation 
clearly  gives  NTIA  the  authority  to  make 
determinations  on  a  number  of  issues 


'3' DOD  Comments  at  18. 

>>»NPRM  at  p.  4781  (emphasis  added). 

>3a  DOD  Comments  at  18. 


Other  than  costs.  Pursuant  to  the  statute, 
when  NTIA  is  presented  with  a  Petition 
for  Relocation,  it  must  make  a 
determination  on  whether  the  person 
seeking  relocation  has  guaranteed  to  pay 
all  relocation  costs,  whether  all 
activities  necessary  for  relocation  have 
been  implemented,  and  whether 
replacement  facilities,  equipments 
modifications  or  other  changes  have 
been  implemented.''"'  Thus,  the  statute 
gives  NTIA  authority  to  make 
determinations  on  issues  other  than 
costs.  More  importantly  DOD  admits  in 
this  proceeding  that  NTIA  has  the 
authority  to  make  a  determination  "that 
the  proposed  use  of  the  spectnim 
fi'equency  band  to  which  the  Federal 
entity  will  relocate  its  operations  is  (i) 
consistent  with  obligations  undertaken 
by  the  United  States  in  international 
agreements  and  with  United  States 
national  security  and  public  safety 
interests;  and  (ii)  suitable  for  the 
technical  characteristics  of  the  system 
and  consistent  with  other  uses  of  the 
band."  "»'  This  issue,  which  DOD 
admits  NTIA  can  make  a  determination 
on,  does  not  relate  to  cost.  We  believe 
that  the  statute  provides  authority  for 
NTIA  to  promulgate  rules  that  permit 
the  parties  to  negotiate  and/or  mediate 
about  relocation  or  modification  costs 
"or  any  related  issues."  The  rules  that 
we  adopt  in  this  proceeding  are 
intended  to  afford  parties  enough 
flexibility  in  their  negotiations  to  ensure 
that  the  Federal  agencies  are  fully 
reimbursed  and  that  the  spectrum  is 
made  available  to  the  private  sector  in 
an  expeditious  manner.  We  see  no 
benefit  in  limiting  the  issues  that  the 
parties  wish  to  negotiate.  Thus,  we 
adopt  the  proposed  rules  regarding 
negotiation  and  mediation. 

Petition  for  Relocation 

63.  The  NPRM  discusses  the  Petition 
for  Relocation,  which  a  licensee  seeking 
to  relocate  a  Federal  entity  must  submit 
to  NTIA  in  order  for  NTIA  to  eventually 
limit  or  terminate  the  Federal  entity's 
license.'"'^  The  statute  requires  NTIA  to 
limit  or  terminate  the  Federal  entity's 
licenses  within  six  months  after 
receiving  the  petition  if  the  following 
requirements  are  met: 

(A)  The  person  seeking  relocation  of 
the  Federal  Government  station  has 
guaranteed  to  pay  all  relocation  or 
modification  costs  incurred  by  the 
Federal  entity,  including  all 
engineering,  equipment,  site  acquisition 


««47  U.S.C.  923(g)(2)(AHC). 
"•'  Id.  923(g)(2)(D);  see  also  DOD.Comments  at 
16-17. 

'«NPRM  at  139-41. 


and  construction,  and  regulatory  fee 
costs; 

(B)  All  activities  necessary  for 
implementing  the  relocation  or 
modification  have  been  completed, 
including  construction  of  replacement 
facilities  (if  necessary  and  appropriate) 
and  identifying  and  obtaining  new 
ft-equencies  for  use  by  the  relocated 
Federal  Government  station; 

(C)  Any  necessary  replacement 
facilities,  equipment  modifications,  or 
other  changes  have  been  implemented 
and  tested  to  ensure  that  the  Federal 
Government's  station  is  able  to 
accomplish  its  purpose;  and 

(D)  NTIA  has  determined  that  the 
proposed  use  of  the  spectrum  frequency 
b^d  to  which  the  Federal  entity  will 
relocate  is: 

(i)  Consistent  with  obligations 
undertaken  by  the  United  States  in 
international  agreements  and  United 
States  national  security  and  public 
safety  interests;  and 

(ii)  Suitable  for  the  technical 
characteristics  of  the  system  and 
consistent  with  other  uses  of  the 
band.i^a 

64.  According  to  DOD's  comments, 
NTIA  is  only  required  to  make  a 
determination  on  the  fourth  condition, 
i.e.,  "the  proposed  use  of  the  spectrum 
frequency  band  to  which  the  Federal 
entity  will  relocate  is  consistent 
with  *  *  *."'*^  With  respect  to  the 
other  three  conditions,  DOD  maintained 
that  NTIA  should  defer  to  the  Federal 
entity.  DOD  recommended  that  the 
proposed  rules  that  reference  NTlA's 
determination  on  a  Petition  for 
Relocation  be  changed  to  reflect  that 
interpretation. '"5  Moreover,  DOD 
recommended  that  the  proposed  rule  be 
amended  to  require  NTIA  to  serve  a 
copy  of  the  Petition  to  Relocate  on  the 
affected  Federal  entity. '"^  DOD  also 
claimed  that  the  proposed  rule  stating 
that  NTIA  may  consult  with  the  Office 
of  Management  and  Budget  and  other 
executive  branch  agencies  in  making  its 
determination,  is  not  necessary  because 
"NTIA  can  always  considt  widi  OMB  or 
other  agencies."  '*^ 

65.  DOD's  view  is  overly  narrow  in 
this  area.  If  the  statute  did  not 
contemplate  that  NTIA  would  make  a 
determination  on  all  of  the  factors 
surrounding  a  Petition  for  Relocation, 
then  there  would  have  been  no  need  for 
a  party  to  submit  a  Petition  for 
Relocation  to  NTIA.  Moreover,  Congress 
clearly  identified  that  portion  of  the 


"3  Id.  at  T  39;  see  also  47  U.S.C.  923  (g)(2)(D). 
•«  DOD  Comments  at  16-17. 

'«W.  at  17. 
x'W.  atl8. 
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Petition  for  Relocation  upon  which 
NTIA  could  not  solely  make  a 
determination.  Subsection  2(D)  provides 
that  NTIA  must  consult  with  the 
Secretary  of  Defense,  the  Secretary  of 
State,  or  other  appropriate  officers  of  the 
Federal  Government  when  determining 
whether  the  Petition  for  Relocation  is 
consistent  with  obligations  undertaken 
by  the  United  States  in  international 
agreements  and  with  Untied  States 
national  security  and  public  safety 
interest. ''»»  If  NTIA  was  required  to 
consult  with  or  defer  to  other  agencies 
on  other  Petition  for  Relocation  factors. 
Congress  would  have  expressly  made 
that  clear,  as  it  did  in  section  2(D). 
"Where  Congress  includes  particular 
language  in  one  section  of  a  statute  but 
omits  it  in  another  section  of  the  same 
Act,  it  is  generally  presumed  that 
Congress  acts  intentionally  and 
purposely  in  the  disparate  inclusion  or 
exclusion."  '*"  Accordingly,  DOD's 
proposal  that  NTIA  defer  to  the  Federal 
entity  on  a  Petition  for  Relocation  is 
rejected,  and  NTIA  will  make  its  own 
determination  on  the  factors  presented 
in  a  Petition  for  Relocation. 

.  Arbitration 

66.  The  NPRM  sought  comments  on 
the  requirement  that  parties  enter  into 
non-binding  arbitration  if  they  have  not 
reached  agreement  after  the  negotiation/ 
mediation  period  and  have  not  agreed  to 
extend  such  period,  or  if  the  time  on  a 
prior  extended  negotiation/mediation 
period  has  expired.  The  arbitrator's  non- 
binding  decision  may  then  be  requested 
by  NTIA  as  part  of  the  record  in  a 
petition  for  relocation.  The  American 
Arbitration  Association  (AAA)  noted 
that  the  disputes  likely  to  arise  from 
these  proceedings  would  be  well  suited 
for  resolution  through  arbitration.  In 
fact,  the  AAA  suggested  using  binding 
arbitration  in  disputes  related  to  cost 
sharing. IS"  DOD  supported  the  use  of 
non-binding  arbitration  when  the    ' 
parties  do  not  come  to  an  agreement  and 
notes  that  it  is  not  able  to  engage  in 
binding  arbitration  at  this  time.'^' 

67.  As  mentioned.  Congress 
authorized  NTIA  and  the  FCC  to 
develop  procedures  for  the 
implementation  of  relocation  of  Federal 
Government  stations,  including  a 
process  for  resolving  any  differences 
that  may  arise  between  the  Federal 
Government  and  commercial  licensees 
regarding  estimates  of  relocation  or 


'«47  U.S.C.  923(g)(2)(D). 

x'fluseWo  V.  United  States.  464  U.S.  16,  23 
(1983). 

'*"  American  Arbitration  Association  Comments 
atl. 

>»'  DOD  Reply  Comments  at  3. 


modification  costs. '^^  jhe 
Administrative  Dispute  Resolution  Act 
(ADRA),'''^  as  amended,  was  enacted  to 
authorize  and  encourage  the  use  of 
alternative  means  of  dispute  resolution 
by  Federal  agencies.  Congress 
recognized  that  the  use  of  prompt  and 
informal  methods  of  dispute  resolution, 
such  as  conciliation,  mediation  and 
arbitration,  yields  significant  cost- 
savings  and  efficiencies,  among  other 
advantages,  and  results  in  outcomes  that 
are  more  stable  and  less  contentious."** 
We  note  DOD's  comments  regarding  its 
inability  to  engage  in  binding  arbitration 
pursuant  to  the  ADRA.  and  because 
other  agencies  may  likewise  be 
prohibited  from  engaging  in  binding 
arbitration,  we  will  not  include  it  in  our 
rules  as  the  AAA  recommends. 
Accordingly,  we  adopt  with  minor 
changes  the  proposed  rule  with  respect 
to  non-binding  arbitration. 

Reclamation 

68.  AT&T  reconunended  that  NTIA 
narrowly  construe  the  Government's 
right  to  reclamation  under  title  47 
U.S.C.  section  923(g)(3),  which  requires 
the  non-Government  licensee  to  take 
reasonable  steps  to  remedy  defects  or  to 
move  a  Federal  entity  back  to  its 
original  spectrum  if  that  entity 
demonstrates  that  the  new  facility  is  not 
comparable  to  the  original  facility.' ^^ 
AT&T  argued  that  the  imposition  of 
such  burdens  on  licensees  is 
inappropriate  when  Federal  entities 
have  failed  to  raise  such  comparability 
issues  with  the  auction  winners. '^^  We 
noted  in  the  NPRM  that  a  Federal  entity 
must  demonstrate  "to  the  FCC"  that  its 
new  facilities  are  not  comparable  in 
order  to  reclaim  previously  held 
facilities. '57  We  also  noted  that  the  FCC 
would  be  promulgating  rules  regarding 
a  Federal  entity's  right  to  reclaim. '^^ 

Regulatory  Flexibility  Act 

69.  As  required  by  the  Regulatory 
Flexibility  Act.'s*?  an  Initial  Regulatory 
Flexibility  (IRFA)  was  prepared  for  the 
NPRM.  Written  comments  were 
requested  but  none  were  submitted  that 
directly  addressed  the  issues  raised  in 
the  IRFA.  There  was  very  little  mention 
of  small  businesses  in  the  comments 
submitted  in  response  to  the  NPRM.  The 
comments  that  addressed  small 


>«47  U.S.C.  923(g)(1)(E). 

>"Pub.  L.  No.  101-552,  104  Stat.  2736  (1990). 
amended  by  Pub.  L.  No.  104-320,  110  Stat.  3870 
(1996),  codified  at  5  U.S.C.  571,  el  seq.  (2001). 

i"H.R.  Rep.  No.  101-513,  1  (1990). 

>"  AT&T  Comments  at  16. 

'58W.  at  17. 

'"NPRM  at  n.  29. 

>»W. 

>5«See5U.S.C.  603. 


businesses  are  discussed  in  the  text  of 
the  final  rules,  and  repeated  below. 
None  of  the  comments  received  raised 
issues  with  respect  to  the  impact  of 
these  rules  on  small  businesses.  NTIA 
has  prepared  a  Final  Regulatory 
Flexibility  Analysis  of  the  expected 
impact  on  small  entities  of  this  rule. 
NTIA's  final  regulatory  flexibility 
analysis,  in  accordance  with  the 
Regulatory  Flexibility  Act  '^°  is  as 
follows: 

70.  Need  for,  and  Objectives  of,  the 
Rules:  This  rulemaking  proceeding 
implements  procedures  pursuant  to 
NDAA-99  for  the  reimbursement  of 
relocation  costs  to  Federal  entities  by 
the  private  sector  as  a  result  of 
reallocation  of  frequency  spectrum. 
NDAA-99  requires  the  private  sector  to 
reimburse  Federal  entities  for  the  costs 
that  are  incurred  as  a  result  of  the 
reallocation  of  radio  spectrum  mandated 
by  OBRA-93  and  BBA-97  and  future 
reallocations.  Moreover,  NDAA-99 
requires  NTIA  and  the  Commission  to 
"develop  procedures  for  the 
implementation  of  [relocation]  which 

*  *   *  shall  include  a  process  for 
resolving  any  differences  that  arise 
between  the  Federal  Ck)vemment  and 
commercial  licensees  regarding 
estimates  of  relocation  and  modification 
costs."  '^'  These  rules  provide  relevant 
information  regarding  reimbursement, 
such  as:  identification  of  frequency 
assignments  eligible  for  reimbursement; 
a  definition  of  marginal  costs  that  are 
reimbursable;  a  description  of  the 
dispute  resolution  process;  and  criteria 
for  determining  a  comparable  facility. 

71.  Issues  Raised  in  Response  to  the 
IRFA:  Although  requested,  there  were 
no  comments  that  raised  issues  directly 
in  response  to  the  IRFA.  There  were, 
however,  comments  submitted  in 
response  to  the  NPRM  that  addressed 
the  economic  impact  of  these  rules.  As 
noted  in  the  discussion  of  the  the  final 
rules,  commenters  recommended  that,  if 
relocation  costs  were  to  be  paid  from 
auction  proceeds,  the  overadl  financial 
burden  associated  with  these  rules 
would  be  reduced.  AT&T,  for  example, 
argued  that  reducing  the  overall 
financial  obligations  of  potential  bidders 
to  payment  for  the  spectrum  would 
increase  the  number  of  bidders  that 
could  participate  in  the  auction."  '^^ 
MicrdTrax  states  that  paying  relocation 
costs  from  auction  revenues  would 
encourage  participation  from  smaller 
firms  because  such  firms  would  not  face 
uncertainty  about  total  spectrum 


"•"See  5  U.S.C.  604. 

"»  See  47  U.S.C.  923(g)(1)(E). 

i»2  AT&T  Comments  at  12. 
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costs. '^3  Motorola  likewise  argues  that 
paying  relocation  costs  from  auction 
revenues  would  provide  a  level  of 
certainty  and,  in  turn,  enable  new 
entrants  faster  access  to  encumbered 
spectrum."*^ 

72.  Although  there  may  be  some  merit 
in  the  arguments  made  by  commenters, 
the  legislation  does  not  permit  auction 
proceeds  to  be  used  to  pay  for  relocation 
costs.  Although  reimbursement  from 
auction  proceeds  may  be  a  less 
expensive  alternative  and  one  that  could 
possibly  lessen  the  economic  impact  on 
small  businesses,  that  is  not  an 
alternative  that  is  legally  permissible  at 
this  time.  We  note,  however,  that  the 
President's  Budget  for  Fiscal  Year  2003 
included  a  proposal  to  amend  the 
current  statute  to  streamline  the 
reimbursement  process  by  creating  a 
central  spectrum  relocation  fund  in 
which  auction  receipts  sufficient  to 
cover  agencies'  relocation  costs  would 
be  deposited,  and  from  which  Federal 
agencies  would  be  reimbiu'sed.'^'^ 
Legislative  action  would  be  necessary  to 
implement  this  proposal.  We  do  not 
believe  that  we  have  the  statutory 
authority  under  the  current  law  to 
pursue  this  alternative  at  this  time. 

73.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rule  Will  Apply:  None  of  the  comments 
submitted  in  response  to  the  NPRM 
addressed  the  number  of  small  entities 
to  which  these  rules  will  apply.  As 
noted  in  the  IRFA,  it  is  difficult,  if  not 
impossible  to  estimate  the  number  of 
small  entities,  if  any,  to  which  these 
rules  will  apply.  Although  NTIA  makes 
reallocated  spectrum  available  to  the 
FCC  for  auction  to  the  private  sector, 
NTIA  has  no  control  over:  (1)  The 
auction  participants;  (2)  the  auction 
winners;  or  (3)  the  service  for  which  the 
spectrum  will  be  used.  A  determination 
of  those  factors  is  critical  to  providing 

a  description  or  estimate  of  the  number 
of  small  entities  to  which  these  rules 
will  apply.  There  is  no  way,  at  this  time, 
to  predict  the  types  of  entities  that  will 
be  potential  bidders  for  spectnun  that 
the  FCC  makes  available  in  the  future, 
hi  fact,  entities  that  are  not  even  in 
existence  at  this  time  may  be 
participating  in  future  auctions  for 
particular  spectrum  frequencies  and  be 
subject  to  these  rules.  We  note, 
however,  that  the  FCC  promulgates 
service  rules  prior  to  auctions  that 
provide  a  description  and  estimate  of 


'*^MicroTrax  Conunents  at  2. 

'"  Motorola  Comments  at  6. 

>65  Budget  of  the  United  States  Government. 
Fiscal  Year  2003,  Appendix,  at  241  (Department  of 
Commerce,  National  Telecommunications  and 
Information  Administration). 


the  number  of  small  entities  that  are 
affected  by  that  particular  auction. 

74.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Significant  Alternatives 
Considered:  The  NPRM  proposed  and 
solicited  a  number  of  alternatives  to 
minimize  the  economic  impact  on  small 
entities.  For  example,  the  NPRM 
solicited  comments  on  whether  a 
Federal  entity  could  retune  or  modify  its 
equipment  outside  of  the  upper  or  lower 
portion  of  the  inciunbent  band. 
Retuning  is  usually  less  expensive  to 
implement  and  can  save  an  agency  a 
considerable  amoimt  of  money,  thereby 
reducing  the  reimbursement  obligation 
of  the  private  sector.  We  received 
comments  supportive  of  this  alternative 
and,  therefore,  we  will  permit  Federal 
agencies  to  retune  or  modify  their 
equipment  when  feasible.  This 
alternative  will  minimize  the  economic 
impact  of  small  entities  to  the  extent 
that  they  bid  on  licenses  subject  to 
reimbiu-sement. 

75.  Another  alternative  suggested  in 
the  NPRM  was  to  permit  Federal  entities 
to  relocate  to  a  landline 
commimications  system  or  a 
commercial  radio  service.  As  stated  in 
the  text  of  the  final  rules,  commenters 
overwhelmingly  agreed  that  agencies 
should  be  reimbiu-sed  for  relocation 
costs  if  they  choose  to  relocate  to  a 
landline  or  commercial  service.  This 
option  may  be  a  cost-effective 
alternative  to  the  Federal  entity 
relocating  to  another  frequency,  and 
thus  may  reducp.the  reimbursement 
obligation  borne  by  the  private  sector 
and,  perhaps,  small  entities. 

76.  The  proposed  rules. address  those 
circumstances  where  one  auction 
winner  could  be  made  to  pay  for  the 
entire  spectrum  allocation  held  by  a 
Federal  entity  despite  the  fact  that  only 
a  portion  of  the  bandwidth  may  be 
needed.  For  example,  there  may  be 
multiple  bidders  in  a  geographic  area  fox 
a  small  bandwidth  that  may  result  in 
division  of  a  Federal  entity's  bandwidth. 
Because  there  is  no  mechanism  in  place 
to  compensate  the  Federal  entity  for  that 
portion  of  the  spectrum  that  is  not 
licensed  or  acquired  by  a  particular 
licensee,  relocation  costs  could 
disproportionately  fall  upon  one  auction 
winner.  In  the  NPRM,  we  proposed 
establishing  a  clearinghouse  to 
administer  a  cost-sharing  plan.  The 
comments  received  in  response  to  the 
NPRM  were  supportive  of  the  proposal, 
and  recommended  that  NTIA  adopt  an 
industry-run  clearinghouse  similar  to 
the  one  adopted  by  the  FCC  in  the 
relocation  of  microwave  incumbents.  In 
the  text  of  the  final  rules,  we  note  our 
intention  to  seek  proposals  for  a 


clearinghouse  or  some  other  entity  to 
administer  a  cost-sharing  plan.  A  cost- 
sharing  plan  would  spread  the  financial 
burdens  among  the  auction  participants, 
thereby  reducing  the  overall  financial 
obligation  on  an  individual  licensee. 

77.  The  NPRM  solicited  proposals  on 
other  alternatives  that  may  reduce 
reimbiu^ement  expenses  and  thus 
reduce  the  economic  impact  on  small 
entities.  As  stated  above,  the  only 
alternative  suggestion  that  we  received 
from  the  comments  was  to  pay  for 
reimbursement  from  auction  proceeds. 
As  noted  above,  the  current  legislation 
does  not  permit  us  to  pursue  this 
alternative. 

78.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements:  These  rules 
do  not  impose  reporting,  recordkeeping 
or  other  tompliance  requirements  on 
the  private  sector,  small  entities  or 
otherwise. 

Summary  of  Cost/Benefit  Analysis 

79.  NTIA  prepared  an  Analysis  of 
Benefits  and  Costs  of  the  Mandatory 
Reimbursement  Rules  (Analysis).  To 
view  the  complete  analysis,  please 
contact  Milton  Brown  at  the  address  and 
telephone  number  provided  above.  In 
summary,  the  analysis  reveals  the 
difficulty  in  performing  a  realistic  cost- 
benefit  analysis  because  of  the  number 
of  factors  that  cannot  be  foreseen  at  this 
stage  that  would  weigh  heavily  into 
such  an  analysis.  Although  NTIA  makes 
redlocated  spectrum  available  to  the 
Federal  Communications  Commission 
(FCCl  for  auction  to  the  private  sector, 
NTIA  has  no  control  over:  (1)  The 
auction  participants;  (2)  the  auction 
winners;  or  (3)  the  ser/ice  for  which  the 
spectrum  will  be  used.  Those 
determinations  are  all  within  the 
authority  of  the  FCC  and  play  a 
significant  role  in  any  analysis  of 
benefits  or  costs.  We  note  in  the  analysis 
that  this  rulemaking  examined  a  number 
of  alternatives  to  accomplish  the 
statutory  directive.  For  example,  we 
determined  that  allowing  Federal 
entities  to  retime  equipment,  and  to 
relocate  to  landline  or  commercial 
systems  may  be  a  cost-effective 
alternative  to  relocating  to  toother  set  of 
frequencies.  This  rulemaking  also 
explored  the  option  of  cost-sharing  in 
those  situations  where  relocation  costs 
could  disproportionately  fall  upon  one 
auction  winner.  We  note  also  that  the 
benefits  of  the  rule  include  the  addition 
of  commercial  wireless  services  for 
consiuners.  Without  the  rules,  there 
would  be  a  cloud  of  uncertainty  over  the 
auction,  the  relocation  process,  and  the 
reimbursement  obligations.  These  issues 
are  discussed  in  greater  detail  in  the  full 
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analysis,  as  well  as  in  the  text  of  the 
discussion  section  of  the  final  rules. 

List  of  Subjects  in  47  CFR  Part  301 

Classified  information, 
Communications  common  carriers, 
Communicatioris  equipment.  Defense 
communications.  Federal  buildings  and 
facilities,  Radio,  Satellites, 
Telecommunications. 

Nancy  J.  Victory, 

Assistant  Secretary  for  Communications  and 
Information. 

Rules 

Accordingly,  NTIA  amends  47  CFR 
chapter  III  by  adding  part  301  to  read  as 
follows: 

PART  301— MANDATORY 
REIMBURSEMENT  FOR  FREQUENCY 
BAND  OR  GEOGRAPHIC  RELOCATION 
OF  SPECTRUM-DEPENDENT 
SYSTEMS 

Subpart  A— General  Information 

Sec. 

301.1     Purpose. 
301.10    Applicability. 
301.20    Definitions. 

Subpart  B — Procedure  for  Reimbursement 
for  Relocations  and  Dispute  Resolution 

301.100  Costs  to  relocate. 

301.110  Notification  of  marginal  costs. 

301.120  Negotiations  and  mediation. 

301 . 1 30  Non-binding  arbitration. 

301.140  Petition  for  relocation. 

301.150  Request  for  withdrawal. 

Authority:  47  U.S.C.  921,  at  seq.;  Pub.  L. 
105-261, 112  Stat.  1920. 

Subpart  A— General  Information 

1301.1    Purpose. 

Pursuant  to  Public  Law  105-261  (112 
Stat.  1920),  private  sector  entities  are 
required  to  reimburse  Federal  users  for 
relocation  of  Federal  Government 
stations  from  one  or  more  frequencies 
due  to  reallocation.  Reimbursement 
costs  are  in  addition  to  funds  paid  by 
the  non-Government  licensee  in 
connection  with  grant  of  the  license  by 
the  Federal  Communications 
Commission. 

1301.10    Applicability. 

(a)  Affected  bands.  (1)  These 
provisions  apply  to  Goverrunent 
assigiunents  in  the  following  bands  of 
frequencies  located  below  3  GHz: 

(i)  216  to  220  MHz. 

(ii)  1432  to  1435  MHz.  .^ 

(iii)  1710  to  1755  MHz. 

(iv)  2385  to  2390  MHz. 

(2)  NTIA  will  identify  additional 
bands  that  may  become  subject  to  this 
part  in  a  public  notice  and  request  for 
conunents  published  in  the  Federal 
Register. 


(b)  Availability  of  comparable  facility. 
The  Federal  entity  will  not  be  required 
to  relocate  until  a  comparable  facility,  or 
modification  to  an  existing  facility,  is 
available  in  enough  time  to  determine 
comparability,  make  adjustments,  and 
ensure  a  seamless  handoff  The  factors 
to  be  considered  in  determining 
comparability  include  at  least 
communications  throughput,  system 
reliability,  operating  costs,  and 
operational  capability  as  defined  in  this 
part.  These  factors  may  not  be 
appropriate  to  determine  comparable 
facility  for  certain  Federal  Government 
stations  required  to  relocate,  such  as 
radar  systems. 

(c)  Frequency  assignments  eligible  for 
reimbursement.  (1)  Equipment 
modification/Retuning.  To  the  extent 
that  a  Federal  entity  that  is  required  to 
relocate  is  able  to  modify/retune  its 
equipment  with  the  result  that  the 
modified  equipment  provides 
operational  capabilities  comparable 
with  the  original  system,  reimbursement 
will  be  limited  to  the  marginal  costs 
associated  with  modification/retunirig. 

(2)  Old  assignments/new  assignments. 
Old  assignments  are  those  that  were 
authorized  prior  to  October  17, 1998 
(i.e.,  216-220  MHz,  1432-1435  MHz, 
1710-1755  MHz,  2385-2390  MHz).  New 
assignments  are  those  assignments  in 
the  affected  bands  that  were  authorized 
after  October  17, 1998.  New  assignments 
in  the  affected  bands  are  not  eligible  for 
reimbursement  under  these  rules. 

(3)  Exempted  Federal  power  agencies 
and  other  exempted  assignment. 
Frequency  assignments  in  the  1710 — 
1755  MHz  band  that  are  exempt  from 
reallocation  requirements  are  not 
required  to  relocate  and  therefore  are 
not  entitled  to  reimbursement  under 
these  rules.  Federal  agencies  may  accept 
reimbiusement  for  relocation  costs  of 
exempted  assigiunents  in  cases  of 
voluntary  refocation. 

(4)  Experimental  stations.  Frequency 
assignments  for  experimental  stations  or 
experimental  testing  stations  are  not 
entitled  to  reimbursement  under  this 
part.  Reimbursement  shall  apply  to 
experimental  stations  that  have  been 
certified  for  spectnun  support  prior  to 
October  17,  1998  by  NTIA  for  stage  3 
developmental  tests  under  section 
10.3.1.  of  the  NTIA  Manual  of  Federal 
Regulations  and  Procediu°es  for  Federal 
Radio  Frequency  Management.  This 
manual  is  available  on  NTIA's  website 
at  http://www.ntia.doc.gov/osmhome/ 
redbook/redbook.html.  The  manual  is 
also  available  from  the  U.S.  Government 
Printing  Office  (S/N:  903-008-0025-3). 

(5)  Certain  other  government  stations. 
Other  exempted  stations  identified 
imder  the  1995  Spectrum  Reallocation 


Final  Report  and  the  1998  Spectrum 
Reallocation  Report  are  not  required  to 
relocate  and  therefore  are  not  entitled  to 
reimbursement  under  these  rules.  These 
agencies  may,  however,  accept 
reimbiu-sement  for  relocation  costs  in 
cases  of  voluntary  relocation. 

(d)  Sunset  of  reimbursement  rights. 
There  is  no  sunset  of  reimbiusement 
rights  for  affected  agencies. 

(e)  Authority.  The  rules  set  forth  in 
this  stibpart  in  no  way  affect  what 
authority,  if  any,  has  been  delegated  to 
the  Federal  entity  to  negotiate  or 
contract  on  behalf  of  the  United  States. 

§301.20    Definitions. 

As  used  in  this  part: 

(a)  The  term  allocation  means  an 
entry  in  the  National  Table  of  Frequency 
Allocations  (47  CFR  2.105)  of  a  given 
frequency  band  for  the  purpose  of  its 
use  by  one  or  more  radiocommunication 
services,  or  the  radio  astronomy  service 
under  specified  conditions. 

(b)  The  term  assignment  means 
authorization  for  a  Government  radio 
station  to  use  a  radio  frequency  or 
frequencies  or  radio  frequency  chaimel 
or  channels  under  specified  conditions. 

(c)  The  term  auction  means  the 
competitve  bidding  process  that 
Congress  authorized  the  Federal 
Communication  Commission  to  use  in 
Title  VI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  and  the 
Balanced  Budget  Act  of  1997  for  the 
reassignment  and  licensing  of  spectrum 
identified  in  §  301.10(a)  for  certain 
commercial  radio-based  services. 

(d)  The  term  classified  assignment 
means  a  frequency  assignment  and 
information  related  to  a  frequency 
assignment  that  has  been  determined 
pursuant  to  Executive  Order  12958  or 
any  predecessor  order  or  successor 
executive  order  to  require  protection 
against  unauthorized  disclosure  and 
that  is  marked  as  "confidential," 
"secret,"  or  "top  secret"  to  indicate  its 
classified  status  when  in  documentary 
form. 

(e)  The  term  Commission  or  FCC 
means  the  Federal  Communications 
Commission. 

(f)  The  term  communications 
throughput  means  the  amount  of 
information  transferred  within  the 
system  for  a  given  amount  of  time.  For 
digital  systems,  the  communications 
throughput  is  measured  in  bits  per 
second  (bps);  for  analog  systems,  the 
communications  throughput  is 
measured  by  the  number  of  voice,  video 
or  data  channels. 

(g)  The  term  comparable  facility 
means  that  the  replacement  facility 
restores  the  operational  capabilities  of 
the  original  facility  to  an  equal  or 


41194 


Federal  Register / Vol.  67,  No.  116 /Monday,  June  17,  2002 /Rules  and  Regulations 


superior  level  taking  into  account  at 
least  four  factors:  Communications 
throughput,  system  reliability,  operating 
costs,  and  operational  capability. 

(h)  The  term  experimental  station 
means  a  station  utilizing  radio  waves  in 
experiments  with  a  view  to  the 
development  of  science  or  technique. 

(i)  The  term  experimental  testing 
station  refers  to  an  experimental  station 
used  for  the  evaluating  or  testing  of 
electronics  equipment  or  systems, 
including  site  selection  and 
transmission  path  surveys. 

(j)  The  term  Federal  entity  means  any 
department,  agency  or  other 
instrumentality  of  the  Federal 
Government  that  utilizes  a  Government 
station  authorization  obtained  under 
section  305  of  the  Communications  Act 
of  1934  (47  U.S.C.  305). 

(k)  The  term  in-kind  means  the  value 
of  non-cash  contributions  provided  by 
non-Federal  private  parties.  In-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefitting 
and  specifically  identifiable  to  the 
project  or  program. 

(1)  The  term  licensee  refers  to  a  person 
awarded  a  license  by  the  Federal 
Communications  Commission  for  use  of 
the  bands  identified  in  §  301.10.  The 
transfer  or  assignment  of  a  license  does 
not  change  the  time  periods  established 
in  these  rules. 

(m)  The  term  maiginal  costs  means 
the  costs  that  will  be  inciured  by  a 
Federal  entity  to  achieve  comparable 
capability  of  systems  relocated  to  a  new 
frequency  assignment  or  band  or 
otherwise  modified.  Specifically, 
marginal  costs  would  include  all 
engineering,  equipment,  software,  site 
acquisition  and  construction  costs,  as 
well  as  any  legitimate  and  prudent 
transaction  expenses,  including  outside 
consultants,  and  reasonable  additional 
costs  inciured  by  the  Federal  entity  that 
are  attributable  to  relocation,  including 
increased  recurring  costs  associated 
with  the  replacement  facilities.  Marginal 
costs  would  include  costs  related  to  the 
need  to  achieve  comparable  capability 
when  replacing,  modifying  or  reissuing 
equipment  in  order  to  relocate  when  the 
systems  that  must  be  procured  or 
developed  have  increased  functionality 
due  to  technological  growth.  Marginal 
costs  do  not  include  costs  related  to 
optional  increased  functionality  that  is 
independent  of  the  need  to  achieve 
comparable  capability.  To  the  extent 
that  a  Federal  entity  needs  to  accelerate 
the  introduction  of  systems  and 
equipment  to  allow  for  relocation  earlier 
than  the  Federal  entity  had  planned, 
replacement  costs  of  the  accelerated 


systems  and  equipment  shall  be 
included  in  marginal  costs.  Marginal 
costs  would  also  include  the  costs  of 
any  modification  or  replacement  of 
equipment,  software,  facilities, 
operating  manuals,  training  costs,  or 
regulations  that  are  attributable  to 
relocation.  Marginal  costs  would  not 
include  costs  related  to  routine 
upgrades  and  operating  costs  and 
lifecycle  replacements  that  would  have 
occurred  absent  the  need  to  relocate 
pursuant  to  these  rules. 

(n)  The  term  mediation  means  a 
flexible  and  voluntary  dispute 
resolution  procedure  in  which  a 
specially  trained  mediator  facilitates 
negotiations  to  reach  a  mutually 
agreeable  resolution.  The  mediator  may 
not  dictate  a  settlement.  The  mediation 
process  involves  one  or  more  sessions  in 
which  coiuisel,  parties  and  the  mediator 
participates,  and  may  continue  over  the 
period  of  time  specified  in  this  part.  The 
mediator  can  help  the  parties  improve 
conuniuiication,  clarify  interests,  and 
probe  the  strengths  and  weaknesses  of 
positions.  The  mediator  can  also 
identify  areas  of  agreement  and  help 
generate  options  that  lead  to  a 
settlement. 

(o)  The  term  NTIA  means  the  National 
Telecommunications  and  Information 
Administration. 

(p)  The  term  operational  costs  means 
the  cost  to  operate  and  maintain  the 
Federal  entity's  replacement  facility. 
New  licensees  would  compensate 
Federal  entities  for  any  increased 
recurring  costs  associated  with  the 
replacement  facilities  for  five  years  after 
relocation.  Such  costs  shall  include,  but 
not  be  limited  to,  additional  rental 
payments  and  increased  utility  fees. 

(q)  The  term  operational  capability 
means  the  measure  of  a  system's  ability 
to  perform  its  validated  functions 
within  doctrinal  requirements, 
including  service,  joint  service,  and 
allied  interoperability  requirements 
with  related  systems. 

(r)  The  term  relocation  refers  to  the 
process  of  moving  a  system  that  is 
displaced  as  a  result  of  reallocation. 

(s)  The  term  sensitive  assignment 
refers  to  those  assignments  whose 
operations  or  technical  parameters  are 
not  releasable  to  the  public  under  the 
Freedom  of  Information  Act. 

(t)  The  term  system  reliability  means 
the  percentage  of  time  information  is 
acciuately  transmitted  within  a  system. 
The  reliability  of  a  system  is  a  function 
of  equipment  failures  (e.g.,  transmitters, 
feed  lines,  antennas,  receivers  and 
battery  back-up  power),  the  availability 
of  the  fi-equency  channel  given  the 
propagation  characteristics  (e.g., 
frequency,  terrain,  atmospheric 


condition  and  noise),  and  equipment 
sensitivity.  System  reliability  also 
includes  the  ability  of  a  radio- 
communications  station  to  perform  a 
required  function  under  stated 
conditions  for  a  stated  period  of  time. 
System  reliability  may  involve  three 
concepts:  Attaining  a  specified  level  of 
performance;  the  probability  of 
achieving  that  level;  and  maintaining 
that  level  for  a  specified  time.  For 
digital  systems,  system  reliability  shall 
be  measured  by  the  percentage  of  time 
the  bit  error  rate  (BER)  exceeds  a  desired 
value;  and  for  analog  transmissions,  this 
would  be  measured  by  the  percentage  of 
time  that  the  received  carrier-to-noise 
ratio  exceeds  the  receiver  threshold. 

Subpart  B — Procedure  for 
Reimbursement  for  Relocation*  and 
Dispute  Resoiution 

§  301 .1 00    Costs  to  relocate. 

(a)  Relocation  costs.  The  licensee  is 
required  to  reimburse  the  Federal  entity 
for  all  costs  incurred  as  a  result  of 
modification,  retuning  and/or 
relocation. 

(b)  Method  of  reimbursement. 
Reimbursement  payments  shall  be  made 
in  advance  of  relocation  and  may  be  in 
cash  or  in-kind  as  agreed  to  by  the 
affected  Federal  entity.  Any  such 
payment  in  cash  shall  be  deposited  in 
the  accoimt  of  such  Federal  entity  in  the 
Treasury  of  the  United  States  or  in  a 
separate  account  as  authorized  by  law. 
If  actual  costs  are  less  than  the 
payments  made,  the  Federal  entity  shall 
refund  the  difference. 

§  301 .110    Notification  of  marginal  costs. 

(a)  NTIA  shall  provide  the  Federal 
entity's  estimated  marginal  cost 
information  to  the  FCC  at  least  180  days 
prior  to  the  date  on  which  the  FCC 
schedules  an  auction  to  commence. 
Marginal  costs,  as  defined  in  §  301.20(1), 
are  the  costs  that  will  be  inciured  by  a 
Federal  entity  to  achieve  comparable 
capability  of  systems  relocated  to  a  new 
fi-equency  assignment  or  band  or 
otherwise  modified.  Any  Federal  entity 
that  proposes  to  relocate,  modify  or 
retune  shall  notify  NTIA  at  least  240 
days  before  the  auction  of  the  marginal 
costs  anticipated  to  be  associated  with 
relocation  or  with  modifications 
necessary  to  accommodate  prospective 
licensees.  The  information  provided  to 
NTIA  must  also  include  the  name  and 
telephone  number  of  a  person  within 
the  Federal  entity  that  can  be  contacted 
by  the  auction  winner  or  licensee. 

(b)  Unclassified  assignments.  NTIA 
will  provide  the  following  information 
to  the  FCC  prior  to  the  date  on  which 
the  FCC  scheduled  the  auction  to 
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commence  with  respect  to  unclassified 
Government  facilities: 
(ll'List  of  Government  facilities. 

(2)  Government  agency  operating  each 
facility. 

(3)  Location  of  each  facility. 

(4)  General  type  of  operation  and 
equipment. 

(5)  Whether  the  facility  can  be 
retuned,  modified,  or  must  be  relocated. 

(6)  Estimated  marginal  cost  of 
retiuiing,  modification,  or  relocation. 

(7)  Total  estimated  costs  for  all 
assignments. 

(c)  Classified  assignments.  Prior  to  the 
date  on  which  the  FCC  has  scheduled 
an  auction  to  conunence.  Federal 
entities  located  on  the  spectrum  to  be 
auctioned  will  provide  a  single, 
consolidated  and  unclassified  figure  to 
NTIA  for  the  cost  of  relocating,  retuning, 
or  modifying  all  such  classified  systems. 
NTIA  will  provide  this  information  to 
the  FCC  which  in  tvun  will  provide  the 
figiue  to  bidders  with  the  following 
conditions:  To  the  extent  it  is  consistent 
with  national  security  considerations, 
the  figure  may  be  broken  down  by 
geographical  location  and  spectrum 
block  to  give  those  bidding  on  a 
geographic  basis  the  best  indication 
possible  of  the  cost  they  may  have  to 
pay  to  relocate,  retune  or  modify  the 
systemsat  issue.  Following  the  auction, 
the  winner  may  apply  for  a  facility 
clearance  pursuant  to  the  National 
Industrial  Secinity  Program  Operating 
Manual  and  related  individual  security 
clearances.  If  those  clearances  and 
accesses  are  granted,  classified 
information  may  be  made  available  with 
regard  to  certain  Government  systems  in 
accordance  with  the  terms  and 
conditions  prescribed  in  the  clearances 
and  accesses  provided,  and  subject  to 
the  overall  rules  and  authorities  found 
in  Executive  Order  12958,  Executive 
Order  12968,  and  related  Federal  laws, 
rules  and  regulations. 

(d)  Sensitive  assignments.  Prior  to  the 
date  on  which  the  FCC  has  scheduled 
an  auction  to  commence.  Federal 
entities  will  provide  a  single, 
consolidated  and  unclassified  figure  to 
NTIA  for  the  cost  of  relocating,  retuning, 
or  modifying  all  such  sensitive  systems. 
NTIA  will  provide  this  information  to 
the  FCC  which  in  turn  will  provide  the 
figure  to  bidders  With  the  following 
conditions:  To  the  extent  it  is  consistent 
with  the  sensitive  nature  of  the 
assigiunent,  the  figure  may  be  broken 
down  by  geographical  location  and 
spectrum  block  to  give  those  bidding  on 
a  geographic  basis  the  best  indication 
possible  of  the  cost  they  may  have  to 
pay  to  relocate,  retime  or  modify  the 
systems  at  issue.  Following  the  auction, 
the  Government  agency  shall  release  the 


sensitive  information  to  the  winning 
licensee  pursuant  to  a  non-disclosure 
agreement,  if  required. 

§  301 .1 20    Negotiations  and  mediation. 

(a)  Within  30  days  after  public  notice 
of  the  grant  of  a  license  for  use  of  the 
bands  identified  in  §  301.10,  the 
licensee  is  required  to  provide  the 
Federal  entity  that  occupies  the  band 
with  written  notification  of  such  event. 
Public  notice  of  the  grant  commences 
the  135-day  period  for  negotiation  or 
mediation.  During  this  period,  parties 
are  encouraged  to  resolve  any 
differences  with  respect  to  relocation  or 
modification  costs  or  any  other  related 
issues,  either  through  party -to-party 
negotiations  and/or  a  third  party 
mediator.  Each  party  shall  pay  its  own 
costs  for  negotiation  and  mediation.  If, 
at  the  end  of  the  135-day  period,  the 
parties  have  not  reached  an  agreement 
with  respect  to  relocation,  the  parties 
may  agree  to  extend  the  negotiation 
period. 

(b)  Good  faith  obligation.  The  parties 
are  required  to  negotiate  in  good  faith. 
Good  faith  means  that: 

(1)  Neither  party  may  refuse  to 
negotiate;  and 

(2)  Each  party  must  behave  in  a 
manner  necessary  to  facilitate  the 
relocation  process  in  a  timely  manner. 
Classified  or  sensitive  information  will 
be  treated  in  accordance  with  §  301.110. 

§  301 .1 30    Non-binding  arbitration. 

If  the  parties  have  not  reached 
agreement  to  extend  the  negotiation/ 
mediation  period,  or  if  a  previously 
extended  negotiation/mediation  period 
expires,  the  parties  shall  enter  into  non- 
binding  arbitration.  The  parties  shall 
agree  on  an  arbitrator,  and  the  arbitrator 
may  not  be  the  same  person  as  the 
mediator  if  mediation  has  been  used  by 
the  parties  and  failed.  The  parties  may 
design  such  rules  for  arbitration  as 
deemed  appropriate.  The  arbitrator's 
non-binding  written  decision  may  be 
requested  by  NTIA  as  part  of  the  record 
in  its  determination  on  a  petition  for 
relocation  under  §  301.140.  The 
decision  may  be  a  factor,  among  other 
things,  in  the  NTIA  determination  on  a 
petition  for  relocation.  Each  party  shall 
pay  its  own  costs  for  arbitration  and 
share  equally  the  cost  of  the  arbitrator. 

S  301 .1 40    Petition  for  relocation. 

(a)  In  general  A  licensee  seeking  to 
relocate  a  Federal  Government  station 
must  submit  a  petition  for  relocation  to 
NTIA.  A  copy  of  the  petition  must  also 
be  simultaneously  provided  to  the  FCC. 
NTlA's  determination  shall  be  set  forth 
in  writing  within  six  months  after  the 
petition  for  relocation  has  been  filed. 


and  be  provided  to  the  auction  winner 
and  the  Federal  entity,  NTIA  shall  limit 
or  terminate  the  Federal  entity's 
operating  license  within  six  months 
after  receiving  the  petition  if  the 
following  requirements  are  met: 

(1)  The  person  seeking  relocation  of 
the  Federal  Government  station  has 
guaranteed  to  pay  all  modification  and 
relocation  costs  incurred  by  the  Federal 
entity,  including  all  engineering, 
equipment,  site  acquisition  and 
construction,  and  regulatory  fees; 

(2)  All  activities  necessary  for 
implementing  the  relocation  or 
modification  have  been  completed, 
including  construction  of  replacement 
facilities  (if  necessary  and  appropriate) 
and  identifying  and  obtaining  new 
frequencies  for  use  by  the  relocated 
Federal  Government  station  (where  such 
station  is  not  relocating  to  spectrum 
reserved  exclusively  for  Federal  use); 

(3)  Any  necessary  replacement 
facilities,  equipment  modifications,  or 
other  changes  have  been  implemented 
and  tested  to  ensure  that  the  Federal 
Government  station  is  able  to 
accomplish  its  purposes;  and 

(4)(i)  NTIA  has  determined  that  the 
proposed  use  of  the  spectrum  frequency 
band  to  which  the  Federal  entity  will 
relocate  its  operations  is 

(A)  Consistent  with  obligations 
undertaken  by  the  United  States  in 
international  agreements  and  with 
United  States  national  security  and 
public  safety  interests;  and 

(B)  Suitable  for  the  technical 
characteristics  of  the  system  band  and 
consistent  with  other  uses  of  the  band. 

(ii)  In  exercising  its  authority,  NTIA 
shall  consult  with  the  Secretary  of 
Defense,  the  Secretary  of  State,  or  other 
appropriate  officers  of  the  Federal 
Government. 

(5)  If  these  requirements  are  not  met, 
NTIA  shall  notify  the  petitioner  that  the 
request  is  declined  and  the  reasons  for 
denial. 

(6)  If  NTIA  does  not  issue  a 
determination  under  this  section  within 
6  months  of  the  filing  of  a  Petition  for 
Relocation,  the  Petition  for  Relocation  is 
deemed  to  be  denied. 

(7)  In  making  its  determination  under 
this  section,  NTIA  shall  consult  with  the 
affected  Federal  entity  and  the  Office  of 
Management  and  Budget  and  other 
executive  branch  agencies. 

(b)  Petition  after  agreement  between 
the  parties.  The  licensee  may  file  a 
petition  for  relocation  pursuant  to 
§  301.140  at  anytime  after  the  parties 
have  reached  agreement  on  relocation  in 
negotiations  or  mediation  as  provided  in 
§  301.120  and  submit  the  agreement  as 
evidence  of  having  met  the 
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requirements  of  the  Petition  for 
Relocation. 

(c)  Petition  after  failure  to  reach  an 
agreement.  If  the  parties  fail  to  reach  an 
agreement  as  provided  in  §  301.120  and 
non-binding  arbitration  has  occurred 
pursuant  to  §  301.130.  the  licensee  may 
file  a  petition  for  relocation  with  NTIA 
after  a  decision  has  been  rendered  by 
the  arbitrator.  Any  recommended 
decision  by  the  arbitrator  may  be 
requested  by  NTIA  as  part  of  the  record 
in  a  petition  for  relocation  under 
§  301.140.  The  recommended  decision 
may  be  a  factor,  among  others,  in  the 
NTIA  determination  on  the  Petition  for 
Relocation. 

S  301 .1 50    Request  for  wittidrawal. 

As  an  alternative  to  a  Petition  for 
Relocation,  if  the  parties  reach  an 
agreement  in  negotiations  or  mediation 
or  agree  with  the  decision  of  the 
arbitrator,  the  Federal  entity  may  seek 
voluntary  withdrawal  of  the 
assignments  that  are  the  subject  of  the 
relocation. 

(FR  Doc.  02-15118  Filed  6-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administratiort 

49  CFR  Parts  350  and  385 

(Docket  No.  FMCSA-2001-11060] 
RIN  2126-AA64 

Certification  of  Safety  Auditors,  Safety 
Investigators,  and  Safety  Inspectors; 
Delay  of  Effective  Date 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Interim  final  riile;  delay  of 
effective  date. 

summary:  The  FMCSA  delays  for  30 
days  the  effective  date  of  the  interim 
final  rule  titled  "Certification  of  Safety 
Auditors,  Safety  Investigators,  and 
Safety  Inspectors,"  published  in  the 
Federal  Register  on  March  19,  2002  at 
67  FR  12776.  That  rule  establishes 
procedures  to  certify  and  maintain 
certification  for  auditors  and 
investigators.  It  also  requires 
certification  for  State  or  local 
government  Motor  Carrier  Safety 
Assistance  Program  (MCSAP) 
employees  performing  driver/vehicle 
roadside  inspections.  The  FMCSA  needs 
more  time  to  review  all  of  the  comments 
received  on  this  rulemaking. 
DATES:  The  effective  date  of  the  interim 
final  rule  amending  49  CFR  parts  350 


and  385  published  at  67  FR  12776. 
March  19,  2002,  is  delayed  for  30  days 
ft-om  June  17,  2002  until  July  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Minor,  202-366-4009,  Acting 
Chief.  Driver  and  Carrier  Operations 
Division.  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW..  MC-PSD,  Washington,  DC  2059&- 
0001.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  EST,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
FMCSA  believes  that  an  additional  30 
days  are  necessary  to  fully  consider  all 
of  the  comments  received  on  the  rule, 
including  those  related  to  potential 
environmental  impacts  of  this  action. 
The  FMCSA's  implementation  of  this 
action  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  553(b)(B)  and  553 
(d)(3).  Seeking  public  comment  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The  brief 
30-day  delay  in  effective  date  is 
necessary  to  give  agency  officials  the 
opportunity  to  do  further  analysis  in 
response  to  the  comments.  Given  the 
imminence  of  the  effective  date,  seeking 
prior  public  comment  on  this  brief  delay 
woidd  have  been  impracticable,  as  well 
as  contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  action 
effective  immediately  upon  publication. 

Dated:  June  12,  2002. 
Joseph  M.  Clapp, 

Administrator. 

(FR  Doc.  02-15272  Filed  6-13-02;  11:55  am] 
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Sea  Turtle  Conservation  Measures  for 
the  Pound  Net  Fishery  in  Virginia 
Waters 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

comments. 


SUMMARY:  NMFS  is  prohibiting  the  use 
of  all  pound  net  leaders  measuring  12 
inches  (30.5  cm)  and  greater  stretched 
mesh  and  all  pound  net  leaders  with 
stringers  in  the  Virginia  waters  of  the 
mainstem  Chesapeake  Bay  effective 
immediately  through  Jime  30  and  then 
from  May  8  to  June  30  each  year.  The 
affected  area  includes  all  Chesapeake 
Bay  waters  between  the  Maryland  and 
Virginia  state  line  (approximately  38°  N. 
lat.)  and  the  COLREGS  line  at  the  mouth 
of  the  Chesapeake  Bay,  and  the  waters 
of  the  James  River,  York  River,  and 
Rappahannock  River  downstream  of  the 
first  bridge  in  each  tributary.  NMFS  is 
also  imposing  year  round  reporting  and, 
when  requested,  monitoring 
requirements  for  the  Virginia  pound  net 
fishery.  This  action,  taken  under  the 
Endangered  Species  Act  of  1973  (ESA), 
is  necessary  to  conserve  sea  turtles 
listed  as  threatened  or  endangered  and 
to  enable  the  agency  to  gather  further 
information  about  sea  turtle  interactions 
in  the  pound  net  fishery. 
DATES:  Effective  June  12,  2002,  with  the 
exception  of  50  CFR  223.206(d)(2)(v)(C). 
which  requires  approval  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act.  The  effective 
date  of  50  CFR  223.206(d)(2)(v)(C)  will 
be  aimounced  in  the  Federal  Register. 
Comments  on  this  interim  final  rule 
are  requested,  and  must  be  received  at 
the  appropriate  address  or  fax  number 
(ADDRESSES)  by  no  later  than  5  p.m., 
eastern  daylight  time,  on  July  17,  2002. 
ADDRESSES:  Written  comments  on  this 
action  or  requests  for  copies  of  the 
literatiue  cited,  the  Environmental 
Assessment  (EA),  or  Regulatory  Impact 
Review  (RIR)  should  be  addressed  to  the 
Assistant  Regional  Administrator  for 
Protected  Resoiuces,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Comments  and  requests  for  supporting 
documents  may  also  be  sent  via  fax  to 
978-281-9394.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  A.  CoUigan  (ph.  978-281-9116. 
fax  978-281-9394),  or  Barbara  A. 
Schroeder  (ph.  301-713-1401,  fax  301- 
713-0376). 
SUPPLEMENTARY  INFORMATION: 

Background 

Pound  net  leaders  with  greater  than  or 
equal  to  12  inches  (30.5  cm)  stretched 
mesh  and  leaders  with  stringers  have 
been  documented  to  incidentally  take 
sea  turtles  (Bellmund  et  al,  1987).  High 
strandings  of  threatened  and 
endangered  sea  turtles  are  dociunented 
on  Virginia  beaches  each  spring,  and  the 
magnitude  of  the  stranding  event  has 


increased  in  recent  years.  No  cause  of 
mortality  is  immediately  apparent  for 
the  majority  of  ttulles  that  strand  in 
Virginia,  but  the  circumstances 
surroimding  the  recent  stranding  events 
are  consistent  with  fishery  interactions. 
In  2001,  NMFS  explored  the  various 
mortality  sources  potentially 
contributing  to  the  high  emnual 
stranding  event.  While  a  number  of 
fisheries  may  contribute  to  sea  turtle 
strandings,  based  upon  the  best 
available  information,  pound  net  leaders 
were  a  likely  contributor  to  high  sea 
turtle  strandings  in  Virginia  in  May  and 
June  of  2001.  The  documented 
incidental  take  of  sea  turtles  in  leaders, 
the  ability  of  leaders  to  continue  to  take 
sea  turtles  in  the  future,  and  the  annual 
high  mortality  of  sea  turtles  in  Virginia 
in  May  and  June  are  of  particular 
concern  because  approximately  50 
percent  of  the  Chesapeake  Bay 
loggerhead  foraging  population  is 
composed  of  the  northern 
subpopulation,  a  subpopulation  that 
may  be  declining.  In  addition,  recently 
most  of  the  stranded  turtles  have  been 
juveniles,  a  life  stage  found  to  be  critical 
to  the  long  term  survival  of  the  species. 
This  action  is  necessary  to  provide  for 
the  conservation  of  threatened  and    . 
endangered  turtles  by  minimizing 
incidental  take  in  the  Virginia  pound 
net  fishery  during  the  spring.  Details 
concerning  the  justification  for  the 
poimd  net  leader  restriction  regulations 
and  the  high  sea  turtle  stranding  events 
in  Virginia  were  provided  in  the 
preamble  to  the  proposed  rule  (67  FR 
15160,  March  29,  2002)  and  are  not 
repeated  here. 

Approved  Measures 

To  conserve  sea  turtles,  the  Assistant 
Administrator,  NOAA,  (AA)  prohibits 
the  use  of  all  pound  net  leaders 
measiuing  12  inches  (30.5  cm)  or  greater 
stretched  mesh  and  all  poimd  net 
leaders  with  stringers  in  the  Virginia 
waters  of  the  mainstem  Chesapeake  Bay 
and  portions  of  the  Virginia  tributaries 
from  May  8  to  June  30  each  year.  The 
area  where  this  gear  restriction  applies 
includes  the  Virginia  waters  of  the 
mainstem  Chesapeake  Bay  from  the 
Maryland- Virginia  state  line 
(approximately  37°  55'  N.  lat..  75°  55' 
W.  long.)  to  the  COLREGS  line  at  the 
mouth  of  the  Chesapeake  Bay;  the  James 
River  downstream  of  the  Hampton 
Roads  Bridge  Tunnel  (1-64; 
approximately  36°  59.55'  N.  lat..  76° 
18.64'  W.  long.);  the  York  River 
downstream  of  the  Coleman  Memorial 
Bridge  (Route  17;  approximately  37° 
14.55'  N.  lat.  76°  30.40'  W.  long.);  and 
the  Rappahannock  River  downstream  of 
the  Robert  Opie  Norris  Jr.  Bridge  (Route 


3;  approximately  37°  37.44'  N.  lat.  76° 
25.40'  W.  long.). 

This  prohibition  of  pound  net  leaders 
is  effective  upon  filing  through  June  30 
for  this  year,  and  from  12:00  a.m.  local 
time  on  May  8  through  11:59  p.m.  local 
time  on  June  30  each  subsequent  year. 
For  the  duration  of  this  gear  restriction, 
fishermen  are  required  to  stop  fishing 
with  pound  net  leaders  measuring  12 
inches  (30.5  cm)  or  greater  stretched 
mesh  and  pound  net  leaders  with 
stringers  in  the  designated  area. 

In  addition  to  establishing  the  annual 
restriction  on  leader  mesh  size  and 
leaders  with  stringers,  this  interim  final 
rule  also  establishes  year-round 
reporting  (enforceable  after  0MB 
approval  pursuant  to  the  Paperwork 
Reduction  Act  (PRA))  and  monitoring 
requirements  for  this  fishery. 

This  interim  final  rule  also  establishes 
a  framework  mechanism  by  which 
NMFS  may  make  changes  to  the 
restrictions  and/or  their  effective  dates 
on  an  expedited  basis  in  order  to 
respond  to  new  information  and  protect 
sea  turtles.  Under  this  framework 
mechanism,  if  NMFS  believes  based  on, 
for  example,  vessel  reports,  observer 
information,  or  water  temperature  and 
the  timing  of  sea  turtles'  migration,  that 
sea  turtles  may  still  be  vulnerable  to 
entanglement  in  pound  net  leaders  after 
June  30,  the  AA  may  extend  the 
effective  dates  of  the  prohibition 
established  by  this  regulation.  Should 
an  extension  of  the  effective  dates  of  the 
prohibition  of  pound  net  leaders 
measiuing  12  inches  (30.5  cm)  or  greater 
stretched  mesh  and  pound  net  leaders 
with  stringers  be  necessary,  NMFS 
would  issue  a  final  rule  to  be  effective 
upon  publication  in  the  Federal 
Register  explicitly  stating  the  duration 
of  the  extension  of  the  prohibition. 
Under  this  framework  provision,  such 
an  extension  would  not  exceed  thirty 
days,  or  beyond  July  30.  Should  NMFS 
determine  that  this  gear  restriction 
needs  to  be  in  place  at  other  times  of  the 
year,  NMFS  would  take  action  either 
pursuant  its  emergency  rulemaking 
authority  under  the  ESA  or  under  the 
Adminisfrative  Procedure  Act,  but  not 
under  the  framework  mechanism 
established  by  this  rule. 

NMFS  intends  to  continue  to  monitor 
sea  turtle  stranding  levels  and  other 
fisheries  active  in  the  Virginia 
Chesapeake  Bay  and  ocean  waters, 
including  pound  net  leaders  with  a 
stretched  mesh  size  measuring  less  than 
12  inches  (30.5  cm).  If  monitoring  of 
pound  net  leaders  during  the  time  frame 
of  the  gear  restriction,  May  8  through 
June  30  of  each  year,  reveals  that  one 
sea  turtle  is  entangled  alive  in  a  pound 
net  leader  less  than  12  inches  (30.5  cm) 


stretched  mesh  or  that  one  sea  turtle  is 
entangled  dead  and  NMFS  determines 
that  the  entanglement  contributed  to  its 
death,  then  NMFS  may  determine  that 
additional  restrictions  are  necessary  to 
conserve  sea  turtles  and  prevent 
entanglements.  Such  additional 
restrictions  may  include  reducing  the 
allowable  mesh  size  for  pound  net 
leaders  or  prohibiting  all  pound  net 
leaders  regardless  of  mesh  size  in 
Virginia  waters.  Should  NMFS 
determine  that  an  additional  restriction 
is  warranted,  NMFS  would  immediately 
file  a  final  rule  with  the  Office  of  the 
Federal  Register.  Such  a  rule  would 
explicitly  state  the  new  mandatory  gear 
restriction  as  well  as  the  time  period, 
which  may  also  be  extended  for  up  to 
30  days  by  a  final  rule  pursuant  to  this 
framework  mechanism.  The  area  where 
additional  gear  restrictions  would  apply 
includes  the  same  area  as  the  initial 
restriction,  namely  the  Virginia  waters 
of  the  mainstem  Chesapeake  Bay  from 
the  Maryland-Virginia  State  line 
(approximately  38°  N.  lat.)  to  the 
COLREGS  line  at  the  mouth  of  the 
Chesapeake  Bay,  and  portions  of  the 
James  River,  the  York  River,  and  the 
Rappahannock  River. 

Comments  and  Responses 

On  March  29,  2002,  NMFS  published 
a  proposed  rule  that  would  prohibit  the 
use  of  all  pound  net  leaders  measuring 
12  inches  (30.5  cm)  and  greater 
sfretched  mesh  and  all  poimd  net 
leaders  with  stringers  in  the  Virginia 
waters  of  the  mainstem  Chesapeake  Bay 
from  May  8  to  June  30  each  year. 
Comments  on  this  proposed  action  were 
requested  through  April  15,  2002.  Nine 
comment  letters  were  received  during 
the  public  comment  period  for  the 
proposed  rule.  NMFS  considered  these 
comments  on  the  proposed  rule  as  part 
of  its  decision  making  process.  A 
complete  summary  of  the  comments  and 
NMFS'  responses,  grouped  according  to 
general  subject  matter,  is  provided  here. 

General  Comments 

Comment  1 :  Six  commenters 
supported  the  adoption  of  the  proposed 
regulations  to  ensure  sea  tiulle 
populations  are  not  further 
compromised  in  the  Virginia 
Chesapeake  Bay. 

Response:  NMFS  agrees  that  the 
restriction  of  pound  net  leaders  is 
necessary  to  conserve  sea  turtles  listed 
as  thre9tened  or  endangered  under  the 
ESA. 

Comment  2:  Two  commenters  stated 
that  the  proposed  pound  net  restrictions 
may  not  be  effective  at  reducing  spring 
sea  turtle  strandings  in  Virginia  waters. 
Both  commenters  suggested  NMFS 
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consider  the  contribution  of  other 
fisheries  active  in  Virginia  during  the 
spring  to  the  high  turtle  strandings. 

Response:  NMFS  does  not  believe  that 
pounds  nets  are  the  sole  source  of 
spring  tiulle  mortalities  in  Virginia. 
NMFS  does  believe  that  pound  nets  play 
a  role  in  the  annual  spring  stranding 
event.  Prohibiting  a  gear  type  known  to 
entangle  sea  turtles,  leaders  with  greater 
than  or  equal  to  12  inches  (30.5  cm) 
stretched  mesh  and  leaders  with 
stringers,  will  protect  sea  turtles  from 
entanglement  in  pound  net  leaders 
while  minimizing  the  impacts  to  the 
poimd  net  fishery.  However,  should  sea 
turtle  entanglement  in  compliant  pound 
net  leaders  occur,  NMFS  may  enact 
additional  management  measures  as 
appropriate. 

Based  upon  available  information,  it 
does  not  appear  that  another  fishery  was 
a  significant  contributor  to  the  high 
strandings  exhibited  in  2001.  In  fact,  a 
number  of  the  fisheries  active  in  the 
spring  had  adequate  observer  coverage, 
and  few  tiutle  takes  were  observed. 
However,  NMFS  recognizes  that 
variations  in  fishery-turtle  interactions 
may  occiu  in  any  given  year,  and  is 
committed  to  continued  monitoring  of 
fisheries  active  in  Virginia  state  waters. 
Again,  it  should  be  stressed  that  NMFS 
believes  that  high  spring  strandings  may 
be  a  residt  of  an  accumulation  of  factors, 
most  notably  fishery  interactions,  but 
poimd  net  leaders  are  known  to  take  sea 
turtles  and  likely  contribute  to  the 
overall  strandings. 

Comment  3:  Tnree  comments  were 
received  on  the  timing  of  the 
.regulations,  namely  May  8  to  Jime  30. 
Two  commenters  supported  the  time 
frame  of  the  restrictions.  One 
commenter  felt  that  the  time  frame  of 
the  restrictions  was  too  long  given  the 
distribution  of  strandings  in  Virginia 
waters,  and  suggested  a  time  period  of 
approximately  late  May  to  mid-Jime. 

Response:  NMFS  believes  that,  given 
the  available  information,  the  time 
period  for  the  poimd  net  restrictions  is 
appropriate.  From  1994  to  2001,  the 
average  date  of  the  first  reported 
stranding  in  Virginia  was  May  15. 
However,  sea  turtle  mortality  woidd 
have  occiured  before  the  animals 
stranded  on  Virginia  beaches.  While  the 
peak  of  the  spring  strandings  may  occur 
later  in  May,  historical  strandings  data 
indicate  that  sea  turtle  mortality  begins 
in  early  May  and  regulations  shoiUd  be 
in  effect  as  close  to  that  time  as  possible 
if  sea  turtle  protection  measures  are  to 
be  effective  at  reducing  takes  in  leaders 
and  strandings.  In  order  for  the 
proposed  pound  net  restrictions  to 
reduce  sea  turtle  interactions  with 
pound  net  leaders  and  reduce 


subsequent  strandings  on  Virginia 
beaches,  the  proposed  measures  should 
go  into  effect  at  least  1-week  prior  to  the 
stranding  commencement  date,  or  on 
May  8  each  year.  Information  submitted 
with  one  of  the  comments  shows  that  in 
approximately  7  years  prior  to  1994,  the 
date  of  the  first  turtle  stranding  was 
earlier  than  May  15.  This  supports  the 
implementation  of  the  leader 
restrictions  in  early  May. 

Strandings  data  from  1999  to  2001 
show  that  the  state  of  decomposition  for 
the  majority  of  stranded  turtles 
progresses  with  the  season,  suggesting 
that  most  turtles  stranding  in  later  June 
may  have  been  subjected  to  mortality 
sources  earlier  in  the  season  (Memsfield 
et  al,  2002).  Tiutles  stranding  in  June 
may  have  been  dead  for  anywhere  from 
a  few  days  to  two  weeks.  Whether  the 
differences  in  decomposition  levels  by 
week  are  statistically  significant  remains 
to  be  determined.  Based  on  historical 
Sea  Turtle  Stranding  and  Salvage 
Network  (STSSN)  stranding  data, 
strandings  in  Virginia  typically  remain 
elevated  until  June  30,  indicating  that 
turtles  may  be  vulnerable  to 
entanglement  in  pound  net  leaders  until 
this  time.  Implementing  management 
measures  for  only  a  3  to  4-Week  period 
(ending  in  approximately  early  to  mid- 
June)  may  result  in  a  large  number  of 
sea  turtles  remaining  vulnerable  to 
pound  net  leader  entanglement  after  the 
restrictions  are  lifted.  Furthermore, 
information  submitted  with  one  of  the 
comments  shows  that  the  stranding 
peak  persists  until  late  June  in  some 
years.  In  some  years  the  peak  period  of 
high  strandings  may  be  shorter  than  the 
time  period  of  the  regulations,  but 
historically,  high  sea  tiutle  strandings 
have  been  dociunented  throughout  the 
proposed  time  period  of  the  leader 
restrictions.  Implementation  of  the  gear 
restrictions  from  May  8  to  Jime  30  will 
accoimt  for  stranding  peak  variability 
among  years  and  is  expected  to  prevent 
the  occurrence  of  sea  turtle  takes  in  the 
pound  net  fishery  in  the  spring  and 
reduce  the  high  niunbers  of  strandings 
in  Virginia.  NMFS  retains  the  option  to 
lift  the  restriction  if  information  such  as 
stranding  levels,  monitoring,  or 
observations  of  turtles,  suggests  that  it 
would  be  appropriate. 

Comment  4:  One  commenter 
suggested  that  the  initiation  of  large 
mesh  and  stringer  prohibitions  coincide 
with  16°C  surface  water  temperature. 

Response:  While  monitoring  surface 
water  temperature  and  implementing 
restrictions  based  on  reaching  a  pre- 
designated  water  temperature  may 
account  for  seasonal  variability, 
enacting  regulations  based  upon  real 
time  water  temperature  is  impractical 


due  to  the  amoimt  of  time  required  for 
the  agency  to  implement  and  for 
fishermen  to  comply  with  the 
regidations,  and  the  potential  variability 
of  water  temperatiu-e  within  different 
locations  in  the  Chesapeake  Bay  and 
within  the  water  column.  NMFS 
understands  that  the  Virginia  Institute 
of  Marine  Science  (VIMS)  has  collected 
strandings  data  for  22  years,  and  spring 
strandings  occur  every  year,  generally 
when  surface  water  temperature  reaches 
18°C.  NMFS  has  considered  historical 
surface  water  temperatures  (not  real 
time  monitoring)  in  establishing 
previous  area  closures,  but  real  time    ' 
monitoring  of  water  temperature  as  a 
trigger  for  regulations  is  not  practical  for 
this  situation,  nor  is  it  appropriate  given 
the  predictable  time  period  of  annual 
spring  strandings  in  Virginia.  Further, 
NMFS  believes  that  a  consistent 
effective  date  better  enablies  industry  to 
plan  their  fishing  activities,  as 
fishermen  would  know  in  advance 
specifically  when  the  restrictions  would 
be  effective.  As  mentioned,  from  1994  to 
2001 ,  the  average  stranding 
commencement  date  in  Virginia  was 
May  15.  While  NMFS  recognizes  that 
the  commencement  date  of  strandings 
may  vary  from  year  to  year.  NMFS 
believes  that  an  average  date  of  May  15 
accoimts  for  seasonal  variability  and 
should  be  used  as  the  average  date  when 
turtles  begin  to  strand  on  Virginia 
shores. 

Comment  5:  One  commenter 
expressed  concern  with  the  delay  in 
publishing  the  proposed  regidations  and 
the  limited  public  comment  period. 

Response:  NMFS  has  been  working 
with  the  Conunonwealth  of  Virginia,  in 
particular  the  Virginia  Marine  Resources 
Commission  (VMRC).  since  August  of 
2001  to  address  potential  sea  tiutle 
interactions  with  Virginia  pound  nets, 
hi  September  2001,  VMRC  forwarded  to 
NMFS  a  proposed  plan,  developed  in 
conjunction  with  the  pound  net 
industry  and  VIMS,  intending  to  reduce 
sea  turtle  interactions  with  pound  net 
leaders  in  Virginia.  As  NMFS  wanted  to 
ensure  that  the  Commonwealth  of 
Virginia  had  ample  opportunity  to 
develop  a  plan  for  reducing  sea  turtle 
interactions  with  pound  nets, 
discussions  on  the  specifics  and  content 
of  this  proposed  plan  continued  until 
mid-December  200}.  By  that  time,  it 
became  clear  that  NMFS  should  initiate 
its  own  rulemaking  process  to  develop 
a  plan  to  conserve  listed  sea  turtles. 
NMFS  has  been  committed  to  enacting 
regulations  on  the  Virginia  pound  net 
fishery  as  expeditiously  as  possible,  in 
order  to  give  the  fishermen  advance 
notification  and  ensure  measures  are  in 
place  before  the  historical  period  of  high 


strandings.  NMFS  issued  the  proposed 
rule  as  soon  as  possible  after  taking  the 
necessary  time  to  acquire  and 
sufficiently  analyze  the  available  data, 
explore  all  of  the  management 
alternatives,  and  prepare  emd  review  the 
appropriate  documents. 

Further,  NMFS  believes  that  the  15- 
day  comment  period  was  a  reasonable 
amount  of  time  given  the  relative 
simplicity  of  the  proposed  rule, 
consisting  of  only  a  restriction  on  leader 
mesh  size  and  use  of  stringers,  plus  the 
framework  procedure.  A  notice  of  the 
proposed  regulation  was  also  sent  to  all 
Virginia  pound  net  licensees  on  March 
29,  2002,  to  augment  notice  provided 
through  the  Federal  Register  and 
expedite  public  comments. 

Regulation  Justification  Comments 

Comment  6:  One  commenter 
supported  that  the  strandings  wefe 
specifically  a  result  of  fishery 
interactions. 

Response:  NMFS  believes  that  the 
circumstances  surrounding  the  recent 
spring  strandings  are  consistent  with 
fishery  interactions,  which  include 
relatively  healthy  turtles  prior  to  the 
time  of  their  death,  a  large  number  of 
strandings  in  a  short  time  period,  no 
external  wounds  on  the  majority  of  the 
turtles,  no  common  characteristic 
among  stranded  turtles  that  would 
suggest  disease  as  the  main  cause  of 
death,  and  turtles  with  fish  in  their 
stomach.  Sea  turtles  are  generally  not 
agile  enough  to  capture  finfish  under 
natiu'al  conditions,  and  thus  would  only 
consume  large  quantities  of  finfish  by 
interacting  with  fishing  gear  or  bycatch 
(Mansfield,  etal.  2002,  Bellmund,  et  al. 
1987,  Shoop  and  Ruckdechel  1982). 

Comment  7:  Two  commenters  felt  that 
there  is  not  a  significant  relationship 
between  pound  nets  and  sea  turtle 
strandings.  Both  commenters  noted  that 
there  are  currently  fewer  pound  nets  in 
the  Chesapeake  Bay,  but  strandings  have 
increased  in  recent  years.  One 
commenter  was  concerned  that 
justification  for  the  proposed 
regulations  were  based  upon  1980s 
strandings  data,  when  there  were  more' 
pound  nets  being  fished. 

Response:  NMFS  recognizes  that  there 
are  currently  fewer  pound  net  leaders, 
in  particular  those  utilizing  large  mesh 
leaders,  in  the  Virginia  Chesapeake  Bay 
in  comparison  to  the  1980s.  NMFS 
disagrees  that  turtle  strandings  cannot 
be  attributed  to  large  mesh  leaders 
because  strandings  have  increased  while 
the  number  of  large  mesh  leaders  have 
decreased.  The  best  available 
information  does  date  back  to  the  mid- 
1980s,  but  this  study  found  that  in  173 
pound  nets  examined  with  large  mesh 


leaders  (defined  as  greater  than  12  to  16 
inches  (30.5  to  40.6  cm)  stretched 
mesh),  30  turtles  were  found  entangled 
(0.2  turtles  per  net;  Bellmund  et  al., 
1987).  This  study  also  found  that  in  38 
nets  examined  with  stringer  mesh,  27 
turtles  were  documented  entangled  (0.7 
turtles  per  net).  NMFS  recognizes  that 
the  increase  in  documented  sea  turtle 
mortalities  could  be  a  function  of  the 
increase  and  improvement  in  the  level 
of  stranding  effort  and  coverage  that  has 
occurred,  as  well  as  a  function  of  the 
apparent  increase  in  abundance  of  the 
southern  population  of  loggerheads, 
which  make  up  approximately  50 
percent  of  the  loggerheads  found  in  the 
Virginia  Chesapeake  Bay.  However, 
even  with  a  decline  in  pound  net 
leaders,  interactions  proportional  to 
what  have  been  documented  in  this  gear 
type  in  the  past  could  lead  to  an 
increase  in  strandings.  Listed  sea  turtles 
in  the  Chesapeake  Bay  must  be 
protected  to  ensure  that  populations 
recover. 

In  response  to  the  claim  that  the 
information  available  to  link  the  recent 
sea  turtle  mortalities  to  the  pound  net 
fishery  is  limited  and  old,  NMFS 
recognizes  that  many  of  the  documented 
sea  turtle  entanglements  in  large  mesh 
and  stringer  leaders  are  from  the  1980s, 
but  the  factors  involved  in  entanglement 
remain  the  same  now  as  they  were 
then — sea  turtle  head  and  flipper  size 
relative  to  leader  mesh  size  and  stringer 
use.  Large  mesh  nets  (regardless  of  how 
many  are  in  the  Chesapeake  Bay)  still 
entangle  sea  turtles,  based  upon  the 
mesh  size  and  manner  in  which  they  are 
fished.  Additionally,  the  ESA  requires 
NMFS  to  use  the  best  available  scientific 
information.  There  have  been  several 
documented  sea  turtle  entanglements  in 
large  mesh  leaders  that  were  determined 
to  have  caused  mortality  by  drowning. 
While  it  is  possible  that  some  turtles 
documented  in  2001  may  have  been 
dead  prior  to  entanglement  and  floated 
into  the  leaders,  there  have  been 
observations  of  live  turtles  entangled  in 
leaders  under  water. 

Few  sea  turtles  strand  with  evidence 
of  fishery  interactions,  but  the  lack  of 
gear  on  a  carcass  is  not  indicative  of  a 
lack  of  fishery  interaction  (see  response 
to  Comment  6).  While  none  of  the  sea 
turtles  in  Virginia  have  had  pound  net 
fishing  gear  on  them  when  they  have 
washed  up  on  shore,  it  is  not  unusual 
for  turtles  to  strand  without  gear  on 
them,  especially  given  the  fact  that 
pound  net  leaders  are  fixed  fishing 
structures  and  secured  to  stakes  set  in 
the  ground.  It  is  very  unlikely  that  a 
turtle  would  dislodge  the  gear  so  that  it 
remained  on  the  turtle  when  it  stranded. 


Comment  8:  Three  commenters 
disagreed  that  pound  nets  are  a 
significant  factor  in  the  high  spring 
stranding  events,  given  other  potential 
mortality  sources  in  Virginia  waters 
(e.g.,  boat  strikes).  One  commenter 
stated  that  the  location  of  the  average 
percentage  of  strandings  (55  percent) 
from  1986  to  2001  occurred  in  Virginia 
Beach  Ocean  and  Western  Chesapeake 
Bay  areas,  and  it  is  likely  that  other 
mortality  sources  outside  of  Virginia 
waters  resulted  in  a  number  of  &ese 
strandings. 

Response:  NMFS  recognizes  that 
additional  mortality  sources  may  result 
in  sea  turtle  strandings  in  Virginia 
during  the  spring.  Consequently".  NMFS 
has  investigated  other  potential  causes 
for  the  annual  spring  sea  turtle  mortality 
event  and  concludes  that  natural  or  non- 
fishing  related  anthropogenic  causes  are 
not  consistent  with  the  nature  of  most 
of  the  strandings.  The  absence  of  other 
species  in  the  most  recent  strandirig 
events  and  the  absence  of  consistently 
high  sea  turtle  strandings  in  other 
Atlantic  states  during  the  time  period 
when  turtles  are  migrating  are 
inconsistent  with  cold  stunning,  a  toxic 
algae  bloom,  epizootic  or  other  disease. 
Further,  the  stranded  turtles  exhibited 
no  major  traumatic  injuries  such  as 
might  be  caused  by  dredging  or  blasting. 
From  May  through  December  2001 , 
Virginia  STSSN  members  documented 
34  turtles  with  injuries  that  appeared  to 
be  from  boat  strikes,  4  entangled  or 
hooked  in  hook  and  line  fishing  gear, 
and  2  entangled  in  longline/trotline 
gear,  but  most  of  the  stranded  sea  turtles 
appeared  to  be  relatively  healthy.  It  is 
possible  that  vessel  collisions  or 
recreational  fishing  gear  resulted  in 
some  spring  strandings,  but  if  these 
factors  were  a  major  contributor  to 
strandings,  a  larger  number  of  stranded 
sea  turtles  would  exhibit  carapace 
wounds  or  imbedded  fish  hooks.  As 
mentioned,  the  majority  of  the 
strandings  were  consistent  with  fishery 
interactions.  Nevertheless,  NMFS  will 
continue  to  explore  and  consider  the 
contributions  of  other  mortality  sources 
to  the  annual  spring  stranding  event. 

It  is  possible  that  some  Virginia 
Chesapeake  Bay  turtle  strandings  are 
swept  into  the  Chesapeake  Bay  from 
elsewhere,  or  that  some  sea  turtles  are 
swept  out  of  the  Chesapeake  Bay  and 
onto  ocean-facing  beaches  (if  they 
strand  at  all],  as  the  water  patterns  and 
currents  entering  or  leaving  the 
Chesapeake  Bay  could  concentrate  sea 
turtle  strandings  around  the  mouth  of 
the  Chesapeake  Bay.  However,  it  is 
likely  that  in  the  Virginia  Chesapeake 
Bay,  most  mortalities  have  occurred 
relatively  close  to  the  stranding  location 
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(Lutcavage.  1981).  Further,  it  has  been 
estimated  that  strandings  on  ocean 
facing  beaches  represent,  at  best,  only 
approximately  20  percent  of  the  at-sea 
nearshore  mortality,  as  only  those 
turtles  killed  close  to  shore  are  most 
likely  to  strand  (NMFS  SEFSC  2001). 
NMFS  agrees  that,  historically,  most  of 
the  spring  strandings  in  Virginia  have 
been  documented  on  the  ocean  facing 
beaches  south  of  Cape  Henry  and  the 
inshore  beaches  in  the  southern 
Chesapeake  Bay.  However,  the  majority 
of  the  spring  strandings  in  1998,  2000, 
and  2001  occurred  in  inshore  waters 
with  concentrations  around  the 
southern  tip  of  the  eastern  shore  and  the 
southern  portion  of  the  Chesapeake  Bay 
around  Virginia  Beach  and  Hampton. 
Strandings  in  2001  were  of  particular 
concern  because  the  majority  of  the 
strandings  in  May  and  Jime  occurred 
along  the  Chesapeake  Bay  side  of  the 
eastern  shore  of  Virginia  and  along  the 
southern  tip  near  Kiptopeke  and 
Fisherman's  Island,  indicating  a 
possible  localized  interaction.  Pound 
nets  are  the  dominant  fishing  gear 
observed  immediately  offshore  of  this 
area.  During  1980,  high  strandings  were 
also  documented  in  areas  where  there 
were  large  numbers  of  working  pound 
nets  (Lutcavage,  1981). 

As  mentioned  in  the  proposed  rule 
(67  FR  15160.  March  29,  2002),  NMFS 
evaluated  the  potential  inshore  and 
offshore  contributors  to  high  strandings 
in  2001.  While  a  number  of  the  fisheries 
active  in  Virginia  were  observed.  NMFS 
did  not  detect  significant  sea  turtle 
incidental  take.  However,  additional 
observer  coverage  is  needed  to  better 
determine  the  level  of  sea  tiulle 
interactions  with  the  various  fisheries 
operating  during  the  spring.  NMFS 
intends  to  continue  both  monitoring  and 
characterizing  the  offshore  and 
nearshore  Virginia  fisheries  that  may 
potentially  contribute  to  the  spring 
strandings. 

As  presented  in  the  responses  to 
Comments  6  and  7.  sea  turtle 
interactions  with  fishing  gear  are  not 
always  apparent.  NMFS  must  rely  on 
the  best  available  information  to 
determine  the  cause  of  sea  turtle 
mortality  and  enact  appropriate 
measures  to  reduce  this  mortality.  Based 
on  the  best  available  information, 
including  the  nature  and  location  of 
tiutle  strandings,  the  type  of  fishing  gear 
in  the  vicinity  of  the  greatest  number  of 
strandings,  the  lack  of  observed  takes  in 
other  fisheries  operating  in  Virginia 
waters  during  the  2001  stranding 
period,  the  known  interactions  between 
sea  turtles  and  large  mesh  and  stringer 
pound  net  leaders,  and  several 
dociunented  sea  turtle  entanglements  in 


pound  net  leaders,  NMFS  concluded 
that  pound  nets  contributed  to  the  high 
sea  turtle  strandings  in  Virginia  in  May 
and  June  2001. 

Stmnding/Entanglement  Data 
Comments 

Comment  9:  Two  commenters  noted 
that  the  recent  data  on  sea  turtle 
entanglements  in  pound  net  leaders  are 
limited  (e.g..  10  turtles  documented  in 
2001). 

Response:  NMFS  recognizes  that  the 
data  on  observed  sea  turtle 
entanglements  in  poimd  net  leaders  are 
limited,  and  that  other  factors  likely 
contribute  to  some  spring  sea  tiutle 
mortality  in  Virginia.  The  level  of  sea 
turtle  interactions  with  other  potential 
mortality  sources  (e.g.,  other  fisheries) 
has  not  yet  been  conclusively 
determined,  but  available  information 
suggests  that  the  level  of  interaction 
between  non-pound  net  fisheries  and 
sea  turtles  in  Virginia  waters  during  the 
spring  has  not  been  high.  Conversely, 
NMFS  has  data  indicating  that  pound 
net  leaders  have  resulted  in  sea  turtle 
entanglements.  The  documentation  of 
live  sea  turtles  entangled  in  pound  net 
leaders  (e.g.,  1  documented  in  2001,  2 
in  2000)  with  limited  observer  coverage, 
as  well  as  previous  scientific  studies 
indicating  that  entanglements  occiu  in 
large  mesh  and  stringer  leaders, 
indicates  that  sea  turtle  entanglements 
occur  in  poimd  net  leaders  and  the 
frequency  of  these  interactions  may  not 
.  have  been  sufficiently  documented  in 
recent  years. 

The  exact  number  of  tiirtles  found  in 
association  with  pound  net  leaders  has 
been  difficult  to  definitively  determine, 
due  to  the  number  of  entities  involved 
in  collecting  the  data  and  the 
interpretation  of  whether  the  turtle  was 
entangled  in  the  leader,  floated  in  post- 
mortem, or  impinged  on  the  leader  and 
died  as  a  result.  It  is  likely  that  many 
more  tiutles  interacted  with  pound  net 
leaders  last  year  than  were  reported. 
Observers  (NMFS,  VMRC,  and  VIMS) 
did  not  begin  to  monitor  pound  nets 
until  mid-June,  well  after  the  high 
stranding  period,  so  some  sea  turtle 
entanglements  could  have  been  missed 
earlier  in  the  season.  NMFS  has 
established  a  reporting  system  for  2002 
to  ensure  that  all  involved  monitoring 
personnel  are  collecting  the  appropriate 
data  should  an  entanglement  of  a  sea 
turtle  in  a  pound  net  leader  be 
documented. 

Comment  10:  One  commenter  noted 
that  there  were  no  turtle  entanglements 
observed  during  side  scan  sonar  siuveys 
conducted  on  55  active  leaders  fi'om 
June  1  to  October  31,  2001. 


Response:  The  use  of  side  scan  sbnar 
as  a  means  to  detect  sub-surface  sea 
turtle  entanglements  has  potential,  but 
is  still  being  explored.  A  number  of 
factors  may  influence  the  utility  of  sonar 
to  detect  sea  turtle  entanglements, 
including  weather,  sea  conditions,  water 
tvu-bidity,  the  size  and  decomposition 
state  of  the  animal,  and  the  orientation 
of  the  turtle  in  the  net.  Further  research 
on  the  effectiveness  and  practicality  of 
side  scan  sonar  techniques  in  observing 
sea  tiulle  entanglements  in  pound  net 
leaders,  and  real  time  verification  of  the 
side  scan  sonar  surveys  by  video,  will 
be  conducted  diuing  May  and  Jime 
2002.  Until  this  technique  can  be 
validated  with  ground  truthing  and 
verification,  NMFS  is  reluctant  to  base 
management  decisions  on  the  lack  of  sea 
turtle  acoustical  signatures. 

Additionally,  sonar  surveys 
conducted  after  the  initiation  of  the 
mass  stranding  period  may  not  be 
reflective  of  what  was  occurring  in  May. 
It  appears  that  a  large  number  of  spring 
sea  turtle  mortalities  occur  in  May. 
given  the  decomposition  states  of  the 
stranded  sea  turtles  (Mansfield  et  al., 
2002).  Sea  turtles  may  be  more  common 
in  the  upper  water  colxunn  in  May, 
"where  the  siuface  temperatures  range 
fi-om  18°  to  24°  C  (Musick  and 
Mansfield,  2001),  but  they  are  known  to 
occur  in  water  temperatures  11°  C  or 
greater.  As  such,  turtles  may  be 
periodically  near  the  bottom  during  the 
spring  and  subject  to  entanglement  in 
leaders  sub-surface.  The  lack  of  sea 
tiulle  acoustic  signatures  in  pound  net 
leaders  at  depth  during  the  VIMS  June 
to  October  2001  survey  does  not 
necessarily  indicate  that  turtles  are  not 
periodically  entangled  sub-surface 
during  the  spring. 

Comment  1 1 :  One  conunenter  stated 
that  the  majority  of  strandings  on  the 
eastern  shore  were  severely 
decomposed,  when  one  would  expect 
much  fresher  turtle  strandings  if  the 
pound  nets  in  close  proximity  to  the 
eastern  shore  were  responsible  for  the 
strandings. 

Response:  NMFS  can  understand  how 
one  might  think  that  mortality  sources 
close  to  shore  should  result  in  a  higher 
proportion  of  fresh  dead  turtles. 
Nearshore  mortality  sources  also  would 
increase  the  likelihood  for  the  carcasses 
reaching  the  shore.  However,  one  factor 
that  may  contribute  to  the 
decomposition  state  of  a  stranded  sea 
turtle  is  the  duration  of  time  the  sea 
turtle  is  entangled  in  the  water,  or  in 
this  case,  the  pound  net  leader.  It  is 
NMFS'  understanding  that  pound  net 
fishermen  do  not  typically  tend  their 
leaders,  so  a  turtle  entangled  in  a  leader, 
even  at  the  surface,  may  go  undetected. 


While  additional  information  is 
necessary  to  adequately  determine  how 
often  sea  turtles  become  disentangled 
from  pound  net  leaders,  it  is  plausible 
that  entangled  turtles  may  become 
dislodged  from  pound  net  leaders  either 
by  the  strong  current  in  certain  areas  of 
the  Chesapeake  Bay,  by  the 
decomposition  process,  or  by  fishermen 
disentangling  dead  sea  turtles  if 
detected.  This  hypothesis  needs  to  be 
explored,  but  it  is  possible  that  turtles 
remain  in  leaders  dnd  wash  onto 
beaches  several  days,  or  even  weeks, 
after  their  death  in  various  stages  of 
decomposition  from  slight  to  severe. 

Gear  Restriction  Comments 

Comment  12:  Two  commenters 
requested  additional  time  to  equip 
leaders  with  a  mesh  size  that  would  be 
in  compliance  with  the  regulations. 

Response:  NMFS  is  sensitive  to  the 
industry's  time  constraints  required  to 
outfit  their  gear  with  mesh  in 
compliance  with  the  regulations. 
However,  the  time  frame  for  the 
implementation  of  this  regulation  is  also 
of  concern,  as  the  large  mesh  and 
stringer  leader  restriction  should  be  in 
effect  1  week  prior  to  the  historical 
average  stranding  date  to  effectively 
protect  sea  turtles.  Therefore,  to 
maximize  the  ability  to  conserve  sea 
tmlles,  the  restrictions  should  be  in 
effect  immediately. 

Comment  13:  One  commenter 
supported  the  implementation  of  the 
plan  proposed  by  VMRC  and  the  pound 
not  industry  (Non-Preferred  Alternative 
3  analyzed  in  the  EA/RIR),  namely  the 
component  of  the  plan  requiring  pound 
net  leaders  with  stringers  to  drop  the 
mesh  to  9  feet  (2.7  m)  below  mean  low 
water  and  to  space  stringer  lines  at  least 
3  feet  (0.9  m)  apart.  This  commenter 
specifically  requested  implementation 
of  a  plan  that  would  permit  a  leader 
with  16  inches  (40.6  cm)  stretched  mesh 
10  ft  (3  m)  below  the  surface. 

Response:  Lowering  the  mesh  on 
those  leaders  using  stringers  may  allow 
the  sea  turtles  near  the  surface  to  swim 
over  the  larger  mesh  leaders  and 
through  the  stringers.  However,  sea 
turtles  are  still  vulnerable  to 
entanglement  in  leaders  more  than  9  ft 
(2.7  m)  below  the  surface.  Musick  et  al, 
(1984)  documented  two  sea  turtles 
entangled  in  pound  net  leaders 
approximately  9  ft  (2.7  m)  below  the 
surface  in  early  June  1983.  Turtles  may 
be  more  common  in  the  upper  water 
column  during  the  spring,  but  if  they  are 
foraging  for  preferred  prey,  they  are 
periodically  near  the  bottom,  and  thus 
subject  to  entanglement  in  leaders  more 
than  9  ft  (2.7  m)  below  the  surface.  Sea 
turtle  entanglements  have  been 


documented  in  large  mesh  leaders  and 
are  likely  to  occur  in  stretched  mesh 
greater  than  16  inches  (40.6  cm). 
Without  adequate  support  that  these 
measures  will  reduce  sea  turtle 
entanglement  in  the  stringers 
themselves  and  in  the  mesh  dropped 
more  than  9  ft  (2.7  m)  below  mean  low 
water,  the  specific  benefits  to  sea  turtles 
remain  unclear.  A  detailed  description 
and  review  of  all  of  the  components  of 
this  plan  are  included  in  the  EA/RIR. 

Comment  14:  One  commenter 
disagreed  with  NMFS"  assumption  that 
fishermen  are  using  the  minimum 
leader  mesh  size  that  is  operational,  and 
indicated  that  mesh  in  compliance  with 
the  regulations  will  not  be  available  by 
May  8. 

Response:  NMFS  explained  in  the  EA/ 
RIR  that,  because  the  data  used  for  the 
economic  analysis  did  not  give  the  exact 
location  of  pound  nets,  it  would  assume 
for  the  purposes  of  the  impact  analysis 
that  fishermen  were  using  the  minimum 
leader  mesh  size  that  they  believed  to  be 
operational.  The  EA/RIR  then  described 
the  economic  impacts  based  on  that 
assumption,  which  provided  for  a 
worst-case  analysis.  However,  the  EA/ 
RIR  also  indicated  that  another  scenario 
is  possible;  namely  that  fishermen  could 
switch  to  a  smaller  leader  mesh  size  and 
remain  operational.  The  EA/RIR  also 
described  the  impacts  based  on  that 
different  assumption.  This  regulation  is 
necessary  to  conserve  listed  sea  turtles, 
so  for  the  regulation  to  be  effective  at 
reducing  sea  turtle  mortality  and 
preventing  entanglement  in  large  mesh 
and  stringer  pound  net  leaders,  all 
pound  net  leaders,  in  the  geographical 
area  affected  by  the  restriction,  must 
have  mesh  smaller  than  12  inches  (30.5 
cm)  stretched  mesh  during  the  restricted 
period  or  fishermen  must  remove  their 
non-compliant  leaders. 

Observer  Coverage/Monitoring 
Comments 

Comment  15:  Two  commenters 
supported  the  framework  in  the 
proposed  rule,  which  includes 
monitoring  the  smaller  mesh  pound  net 
leaders  and  the  implementation  of 
additional  restrictions  if  necessary. 

Response:  NMFS  believes  that 
prohibiting  leaders  with  greater  than  or 
equal  to  12  inches  (30.5  cm)  stretched 
mesh  and  leaders  with  stringers  will 
reduce  sea  turtle  entanglements  and 
subsequent  spring  strandings.  The 
framework  monitoring  program  will 
document  any  sea  turtle  interactions 
with  smaller  leader  mesh  sizes,  which 
will  provide  information  beneficial  for 
future  management,  both  in  Virginia 
and  potentially  in  other  states.  Should 
the  monitoring  of  pound  net  leaders 


during  May  and  June  document  turtle 
entanglement,  under  the  framework 
mechanism  NMFS  may  impose 
additional  restrictions  during  the  gear 
restriction  period  on  an  expedited  basis. 
The  gear  restriction  as  proposed  and  any 
additional  restrictions  could  be 
extended  by  NMFS  for  a  period  not  to 
exceed  30  days  after  June  30.  or  not 
beyond  July  30. 

Comment  16:  Four  commenters 
recognized  the  need  for  NMFS  to 
continue  monitoring  the  sea  turtle 
stranding  situation  in  Virginia  and 
supported  increased  observer  coverage 
on  the  other  spring  fisheries  in  the 
Virginia  Chesapeaike  Bay.  nearshore. 
and  offshore  waters. 

Response:  NMFS  will  continue  to 
closely  monitor  sea  turtle  stranding 
levels  and  other  fisheries  active  in 
Virginia  waters.  While  NMFS  believes 
that  pound  nets  contribute  to  the  high 
spring  sea  turtle  strandings,  NMFS  also 
recognizes  that  other  fisheries  may 
contribute  to  some  of  the  annual  sea 
turtle  stranding  event  in  Virginia  and  is 
committed  to  appropriately  addressing 
the  mortality  sources.  The  NMFS  2002 
monitoring  program  includes  observer 
coverage  of  the  large  mesh  and  small 
mesh  gillnet  fisheries  in  offshore 
Virginia  and  Chesapeake  Bay  waters; 
alternative  platform  observer  coverage 
of  the  large  mesh  gillnet  black  drum  and 
sandbar  shark  fisheries;  offshore  and 
inshore  aerial  surveys  to  record  sea 
turtle  distribution,  sea  surface 
temperature,  and  commercial  fishing 
gear;  investigations  into  sea  turtle 
interactions  with  the  whelk  and  crab  pot 
fisheries;  and  pound  net  monitoring. 
Coverage  of  the  pound  net  fishery  will 
include  alternative  platform  observer 
coverage  of  pound  net  leaders,  pound 
net  leader  monitoring  using  side  scan 
sonar  and  video,  and  aerial  monitoring 
of  the  pound  net  fishery.  Additionally. 
NMFS  will  continue  to  evaluate 
interactions  with  other  fisheries  not 
previously  considered  that  may 
contribute  to  sea  turtle  strandings. 

Comment  1 7:  Two  commenters 
expressed  their  concern  with  the  level 
of  2001  observer  coverage  on  fisheries  in 
the  Virginia  area  (e.g.,  on  large  mesh 
and  small  mesh  gillnet  fisheries),  and 
felt  that  more  observer  coverage  was 
necessary. 

Response:  NMFS  believes  the 
coverage  on  these  fisheries  in  2001  was 
sufficient  to  monitor  the  take  of  sea 
turtles.  The  federally  managed  monkfish 
large  mesh  gillnet  fishery 
(approximately  10-12  inch  (25.4-30.5 
cm)  mesh)  had  approximately  41 
percent  observer  coverage  in  waters  off 
Virginia  from  May  1  until  it  stopped 
operating  off  Virginia  on  May  29  when 
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the  fleet  moved  northward.  In  Virginia, 
107  monkfish  trips  were  observed,  and 
one  dead  and  two  live  loggerhead  turtles 
were  incidentally  captured  in  this 
fishery.  The  state  water  black  drum 
large  mesh  (approximately  10-14  inch 
(25.4-35.6  cm)  mesh)  gillnet  fishery  had 
approximately  8  percent  observer 
coverage  during  May  and  June,  and  no 
tiutle  takes  were  observed.  Twenty-two 
trips  targeting  both  black  drum  and 
sandbar  shark  were  conducted  from 
May  15  to  June  6.  The  amount  of  small 
mesh  (smaller  than  6  inch  (15.2  cm) 
mesh)  gillnet  effort  occurring  in  the 
Chesapeake  Bay  waters  during  May  and 
June  appears  to  be  relatively  minimal. 
NMFS  observed  2  percent  of  the 
AUantic  croaker  fishery  and  12  percent 
of  the  dogfish  fishery  during  May  and 
June;  no  turtle  takes  were  observed. 

While  100-percent  observer  coverage 
was  intended  for  the  Federal  monkfish 
fishery  in  2001  (note  that  the  percent 
coverage  off  of  North  Carolina  was 
higher  than  off  of  Virginia),  the  limited 
number  of  observers  and  increase  in  the 
number  of  vessels  fishing  for  monkfish 
resulted  in  less  than  lOO-percent 
coverage.  NMFS  intends  to  continue 
observer  coverage  in  these  gillnet 
fisheries  during  2002  to  document  any 
sea  tiulle  takes  that  may  ensue. 

Comment  18:  One  commenter  stated 
that  aerial  surveys  are  needed  from  mid- 
April  through  June  to  identify  the  active 
spring  fisheries  and  determine  the 
number  of  participants  in  these 
fisheries. 

Response:  In  2001 ,  aerial  siureys  in 
both  offshore  and  inshore  Virginia 
waters  were  conducted  to  document  sea 
turtle  distribution  and  commercial 
fishing  gear.  During  May  and  June, 
offshore  aerial  surveys  from  the  beach 
out  to  the  shelf  break  were  conducted 
from  the  Virginia/North  Carolina  border 
to  the  Virginia/Maryland  border. 
Inshore  aerial  surveys  were  flown  from 
late  May  to  October,  surveying  transect 
lines  from  the  mouth  of  the  Chesapeake 
Bay  to  the  Virginia/Maryland  border. 
NMFS  considered  the  results  of  these 
aerial  surveys  (e.g.,  observations  of 
fishing  activity)  in  the  development  of 
the  2001  temporary  rule  on  the  Virginia 
pound  net  fishery  (66  FR  33489,  June 
22,  2001),  as  well  as  this  action.  NMFS 
will  conduct  similar  aerial  surveys  in 
May  and  June  2002. 

Comment  19:  One  commenter 
suggested  that  NMFS  work  with  the 
VMRC,  VIMS,  and  the  Virginia 
Department  of  Game  and  Inland 
Fisheries  (VA  DGIF),  on  the 
development  of  monitoring  plans. 

Response:  NMFS  has  been  in  close 
coordination  with  VMRC  and  VIMS  on 
the  development  of  the  pound  net 


monitoring  plan  and  schedule,  as  well 
as  the  aerial  survey  flights  and  observer 
coverage  on  other  spring  fisheries  in 
Virginia.  To  date,  NMFS  has  had  limited 
contact  with  the  VA  DGIF,  as  their  role 
in  managing  the  fisheries  that  may  be 
resulting  in  sea  turtle  mortality  was  not 
previously  defined. 

Changes  from  Proposed  Rule 

Based  on  review  of  the  comments 
received  on  the  proposed  rule  and  on  its 
own  review,  NMFS  has  added  two  new 
paragraphs  in  the  interim  final  rule.  One 
requires  that  when  a  turtle  is  captured 
live  and  iminjured  in  the  pound,  fishers 
in  the  Virginia  pound  net  fishery  notify 
NMFS  within  24  hours  of  returning 
from  the  trip.  This  provision  also 
requires  fishers  to  immediately  notify 
NMFS  and  the  appropriate 
rehabilitation  or  stranding  network,  as 
determined  by  NMFS,  if  a  tiutle  is 
captured  live  but  injured  or  if  a  turtle  is 
entangled  or  captured  dead  in  the 
pound  net  gear.  The  second  requires 
that  pound  net  fishing  operations  must 
be  observed  by  a  NMFS-approved 
observer  if  requested  by  the  Northeast 
Regional  Administrator.  It  also  provides 
that  all  NMFS-approved  observers  will 
report  any  violations  of  this  section,  or 
other  applicable  regulations  and  laws, 
and  that  information  collected  by 
observers  may  be  used  for  law 
enforcement  purposes. 

The  interim  final  rule  also  does  not 
include  the  proposed  revision  to  50  CFR 
224.104,  which  provided  NMFS' 
proposed  policy  determination  that  no 
civil  penalties  will  be  sought  against 
those  who  are  in  compliance  with  the 
gear  restrictions  and  other  requirements 
above,  but  that  nevertheless  incidentally 
take  an  endangered  sea  turtle.  While 
NMFS  has  the  discretion  to  make  that 
determination,  NMFS  at  this  time 
chooses  not  to  issue  a  regulatory 
statement  to  that  effect. 

Review  and  Request  for  Additional 
Comments 

NMFS  continues  to  request  public 
comments  on  this  interim  final  rule  to 
assist  in  the  development  of  a  final  rule 
on  Virginia  pound  nets  and  perhaps  a 
management  scheme  for  pound  nets  in 
other  states  via  NMFS'  Strategy  for  Sea 
Turtle  Conservation  and  Recovery  in 
Relation  to  Atlantic  Ocean  and  Gulf  of 
Mexico  Fisheries  (66  FR  39474,  July  31, 
2001). 

Classification 

This  interim  final  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

The  AA  finds  good  cause  under  5 
U.S.C.  553(d)(3)  not  to  delay  the 


effective  date  of  this  interim  final  rule 
for  30  days.  Such  a  delay  would  be 
contrary  to  the  public  interest  because 
sea  turtles  typically  migrate  into 
Virginia  waters  in  May,  and  at  this  time, 
"they  would  likely  be  subject  to 
entanglement  in  pound  net  leaders  and 
potential  subsequent  mortality,  unless 
this  rule  is  in  effect  immediately  (see 
response  to  Comment  3).  Any  delay  in 
the  effective  date  of  this  interim  final 
rule  would  prevent  NMFS  from  meeting 
its  obligations  under  the  ESA  to  prevent 
harm  to  sea  tiutles. 

NMFS  has  prepared  a  final  regidatory 
flexibility  analysis  (FRFA)  that 
describes  the  economic  impact  this 
interim  final  rule  would  have  on  small 
entities.  The  FRFA  is  as  follows:  This 
rule  prohibits  pound  net  leaders  with 
stretched  mesh  12  inches  (30.5  cm)  or 
greater  and  leaders  with  stringers, 
requires  year  roiuid  reporting  and 
monitoring,  and  provides  a  mechanism 
for  modifying  the  restrictions  from  May 
8  to  June  30,  and  for  extending  the 
original  or  additional  restrictions 
through  July  30.  The  purpose  is  to 
prevent  entanglement  of  threatened  and 
endangered  sea  turtles  in  pound  net 
leaders.  This  action  is  necessary  to 
conserve  listed  sea  tiurtles,  help  promote 
their  recovery,  and  aid  in  the 
enforcement  of  the  ESA. 

The  fishery  affected  by  this  interim 
final  rule  is  the  Virginia  pound  net 
fishery  in  the  Chesapeake  Bay. 
According  to  the  2001  VMRC  survey 
data,  of  the  160  pound  net  licenses 
issued  in  Virginia,  where  one  license  is 
assigned  to  each  pound  net,  72  licenses 
are  fishing  in  the  waters  potentially 
affected  by  this  proposed  (67  FR  15160, 
March  29,  2002)  rule.  According  to 
VMRC  data  &x)m  1999  to  2001,  27 
fishermen  were  fishing  approximately 
64  pound  nets  from  May  8  to  June  30. 
Prohibiting  the  use  of  all  pound  net 
leaders  with  greater  than  or  equal  to  12 
inches  (30.5  cm)  stretched  mesh  and 
leaders  with  stringers  bom  May  8  to 
June  30  would  potentially  affect 
approximately  1 1  fishermen  fishing 
approximately  24  pound  nets.  If  pound 
net  leaders  greater  than  or  equal  to  8 
inches  (2Q.3  cm)  are  prohibited, 
approximately  13  fishermen  fishing 
approximately  31  pound  nets  would  be 
affected.  If  all  poimd  net  leaders 
regardless  of  mesh  size  are  prohibited, 
27  fishermen  fishing  approximately  64 
pound  nets  would  be  affected. 

This  interim  final  rule  prohibits 
pound  net  leaders  with  12  inches  (30.5 
cm)  and  greater  stretched  mesh,  as  well 
as  those  using  stringers,  from  May  8  to 
June  30,  and  provides  a  mechanism  for 
extending  and/or  modifying  the 
restrictions.  This  interim  final  rule 


employs  the  best  available  information 
on  sea  tiulle  and  pound  net  leader 
interactions  to  reduce  sea  tiutle 
entanglement  and  strandings,  while 
minimizing  the  impacts  to  the  pound 
net  industry.  Four  alternatives  to  the 
interim  final  rule  have  been  considered. 
Given  the  inability  to  provide  a 
quantitative  analysis  of  these  regulatory 
alternatives,  the  alternatives  were 
considered  with  respect  to  mitigating 
the  known  costs  on  small  entities  while 
providing  sea  turtle  protection.  One 
alternative  being  status  quo  would  not 
provide  any  protection  to  sea  turtles,  but 
would  not  have  any  economic 
consequences  at  least  in  the  short  term. 
No  action  now  may  lead  to  more  severe 
and  costly  action  to  protect  sea  turtles 
in  the  future.  The  non-preferred 
alternative  1  would  have  prohibited 
pound  net  leaders  with  8  inches  (20.3 
cm)  and  greater  stretched  mesh,  as  well 
as  those  using  stringers,  from  May  8  to 
June  30.  Compared  to  this  interim  final 
rule's  restrictions,  the  non-preferred 
alternative  1  may  not  necessarily  have 
provided  greater  sea  turtle  protection, 
and  the  industry  costs  would  have  been 
higher.  The  level  of  interaction  between 
sea  turtles  and  pound  net  leaders  with 
between  8  inches  (20.3  cm)  and  12 
inches  (30.5  cm)  stretched  mesh  has  not 
been  adequately  documented  in  Virginia 
waters.  The  non-preferred  alternative  2 
that  would  have  prohibited  all  pound 
net  leaders  from  May  8  to  June  30, 
would  not  necessarily  have  provided 
the  most  protection  to  sea  turtles,  but  it 
would  have  been  the  most  cosdy  to  the 
industry.  The  level  of  interaction 
between  sea  turtles  and  pound  net 
leaders  with  less  than  12  inches  (30.5 
cm)  stretched  mesh  has  not  been 
adequately  documented  in  Virginia 
waters.  Finally,  the  non-preferred 
alternative  3  would  have  prohibited 
pound  net  leaders  with  greater  than  16 
inches  (40.6  cm)  stretched  mesh,  and 
would  have  required  fishermen  to  drop 
the  mesh  of  those  leaders  using  stringers 
to  9  ft  (2.7  m)  below  mean  low  water 
and  to  space  stringer  lines  at  least  3  ft 
(0.9  m)  apart,  for  approximately  a  three 
and  a  half  week  period  beginning  on 
May  15.  This  alternative  would  have 
been  the  least  burdensome  to  industry, 
but  would  have  offered  the  lowest 
expected  protection  to  sea  turtles,  with 
the  exception  of  the  no  action 
alternative.  Without  adequate  support  to 
ensure  that  sea  turtles  would  not  have 
become  entangled  in  the  allowable 
leaders  of  this  alternative,  the  benefits  of 
this  alternative  to  sea  turtles  are 
uncertain. 

No  comments  were  received  on  the 
initial  regulatory  flexibility  analysis. 


New  §  223.206(d)(2)(v)(C)  requires  a 
collection  of  information  which  is  not 
approved  piusuant  to  the  PRA.  This 
section  will  only  be  effective  upon 
receipt  of  that  approval  and  publication 
of  that  approval  in  the  Federal  Register. 

A  formal  consultation  pursuant  to 
section  7  of  the  ESA  was  conducted  on 
this  action.  The  biological  opinion  on 
this  action  concluded  that  NMFS'  sea 
turtle  conservation  measures  for  the 
Virginia  pound  net  fishery,  may 
adversely  affect  but  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  loggerhead,  leatherback,  Kemp's 
ridley,  green,  or  hawksbill  sea  turtle,  or 
shortnose  sturgeon.  An  incidental  take 
statement  was  issued  for  this  action. 
Copies  of  this  biological  opinion  are 
available  (see  ADDRESSES). 

This  interim  final  rule  contains 
policies  with  federalism  implications 
that  were  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  13132. 
Accordingly,  the  Assistant  Secretary  for 
Legislative  and  Intergovernmental 
Affairs  provided  notice  of  the  proposed 
action  to  the  Governor  of  Vfrginia  on 
April  2,  2002.  No  conunents  on  the 
federalism  implications  ofthe  proposed 
action  were  received  in  response  to  the 
April  2002  letter. 

Dated:  June  11,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

ListofSubiects 

50  CFR  Part  222 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
Species,  Exports,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation. 

50  CFR  Part  223 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species,  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  222  and  223,  are 
amended  as  follows: 

PART  222— GENERAL  ENDANGERED 
AND  THREATENED  MARINE  SPECIES 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq:,  16  U.S.C. 
742a  et  seq.;  31  U.S.C.  9701 

2.  In  §  222.102,  the  definition  of 
"Pound  net  leader"  is  added  in 
alphabetical  order  to  read  as  follows: 


§222.102    Definitions. 

Pound  net  leader  means  a  long 
straight  net  that  directs  the  fish  offshore 
towards  the  poimd,  an  enclosure  that 
captures  the  fish.  Some  pound  net 
leaders  are  all  mesh,  while  others  have 
stringers  and  mesh.  Stringers  are 
vertical  lines  in  a  pound  net  leader  that 
are  Spaced  a  certain  distance  apart  and 
are  not  crossed  by  horizontal  lines  to 
form  mesh. 


PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq..  subpart 
B,  §  223.12  also  issued  under  16  U.S.C.  1361 
et  seq. 

2.  In  §223.205,  paragraphs  (b)(14)  and 
(b)(15)  are  revised  and  paragraph  (b)(16) 
is  added  to  read  as  follows: 

§223.205    SMturttM. 

***** 

(b)*  *  * 

(14)  Sell,  barter,  trade  or  offer  to  sell, 
barter,  or  trade,  a  TED  that  is  not  an 
approved  TED; 

(15)  Fail  to  comply  with  the 
restrictions  set  forth  in 

§  223.206(d)(2)(v)  regarding  pound  net 
leaders;  or 

(16)  Attempt  to  do,  solicit  another  to 
do,  or  cause  to  be  done,  any  of  the 
foregoing. 
***** 

3.  In  §  223.206,  paragraph  (d)(2)(v)  is 
added  to  read  as  follows: 

§  223.206    Exceptions  to  protiibitions 
relating  to  sea  turtles. 

***** 

(d)  *  *  * 

(2)  *  *  • 

(v)  Gear  requirement — pound  net 
leaders — (A)  Restrictions  on  pound  net 
leaders.  During  the  time  period  of  May 
8  through  June  30  of  each  year,  any 
pound  net  leader  in  the  waters 
described  in  paragraph  (d)(2)(v)(B)  of 
this  section  must  have  a  mesh  size  less 
than  12  inches  (30.5  cm)  stretched  mesh 
and  may  not  employ  stringers.  Any 
pound  net  leader  with  stretched  mesh 
measuring  12  inches  (30.5  cm)  or  greater 
or  any  pound  net  leader  with  stringers 
must  be  removed  from  the  waters 
described  in  paragraph  (d)(2)(v)(B)  of 
this  section  prior  to  May  8  of  each  year 
and  may  not  be  reset  until  July  1  of  each 
year  unless  that  date  is  extended  by  the 
AA  pursuant  to  paragraph  (d)(2)(v)(E)  of 
this  section. 

(B)  Regulated  waters.  The  restrictions 
on  pound  net  leaders  described  in 
paragraph  (d)(2)(v)(A)  of  this  section 
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apply  to  the  following  waters:  the 
Virginia  waters  of  the  mainstem 
Chesapeake  Bay  from  the  Maryland- 
Virginia  State  line  (approximately  37° 
55'  N.  lat.,  75°  55'  W.  long.)  to  the 
COLREGS  line  at  the  mouth  of  the 
Chesapeake  Bay;  the  James  River 
downstream  of  the  Hampton  Roads 
Bridge  Tunnel  (1-64;  approximately  36° 
59.55'  N.  lat..  76°  18.64'  W.  long.);  the 
York  River  downstream  of  the  Coleman 
Memorial  Bridge  (Route  17; 
approximately  37°  14.55'  N.  lat,  76° 
30.40'  W.  long.);  and  the  Rappahannock 
River  downstream  of  the  Robert  Opie 
Norris  Jr.  Bridge  (Route  3; 
approximately  37°  37.44'  N.  lat,  76° 
25.40' W.  long.). 

(C)  Reporting  requirement.  At  any 
time  during  the  year,  if  a  turtle  is  taken 
live  and  uninjured  in  a  pound  net 
operation,  in  the  poimd  or  in  the  leader, 
the  operator  of  vessel  must  report  the 
incident  to  the  NMFS  Northeast 
Regional  Office,  (978)  281-9388  or  fax 
(978)  281-9394,  within  24  hours  of 
returning  from  the  trip  in  which  the 
incidental  take  occurred.  The  report 


shall  include  a  description  of  the  turtle's 
condition  at  the  time  of  release  and  the 
measures  taken  as  required  in  paragraph 
(d)(1)  of  this  section.  At  any  time  during 
the  year,  if  a  turtle  is  taken  in  a  poimd 
net  operation,  and  is  determined  to  be 
injured,  or  if  a  turtle  is  captured  dead, 
the  operator  of  the  vessel  shall 
immediately  notify  NMFS  Northeast 
Regional  Office  and  the  appropriate 
rehabilitation  or  stranding  network,  as 
determined  by  NMFS  Northeast 
Regional  Office. 

(D)  Monitoring.  Pound  net  fishing 
operations  must  be  observed  by  a 
NMFS-approved  observer  if  requested 
by  the  Northeast  Regional 
Administrator.  All  NMFS-approved 
observers  will  report  any  violations  of 
this  section,  or  other  applicable 
regulations  and  laws.  Information 
collected  by  observers  may  be  used  for 
law  enforcement  purposes. 

(E)  Expedited  modification  of 
restrictions  and  effective  dates.  From 
May  8  to  June  30  of  each  year,  if  NMFS 
receives  information  that  one  sea  t\utle 
is  entangled  alive  or  that  one  sea  turtle 
is  entangled  dead,  and  NMFS 


determines  that  the  entanglement 
contributed  to  its  death,  in  pound  net 
leaders  that  are  in  compliance  with  the 
restrictions  described  in  paragraph 
(d)(2)(v)(A)  of  this  section  on  pound  net 
leaders  in  the  waters  identified  in 
paragraph  (d)(2)(v)(B)  of  this  section,  the 
AA  may  issue  a  final  rule  modifying  the 
restrictions  on  poimd  net  leaders  as 
necessary  to  protect  threatened  sea 
turtles.  Such  modifications  may 
include,  but  are  not  limited  to,  reducing 
the  maximiun  allowable  mesh  size  of 
pound  net  leaders  and  prohibiting  the 
use  of  poiud  net  leaders  regardless  of 
mesh  size.  In  addition,  if  information 
indicates  that  a  significant  level  of  sea 
turtle  strandings  will  likely  continue 
beyond  Jime  30,  the  AA  may  issue  a 
final  rule  extending  the  effective  date  of 
the  restrictions,  including  any 
additional  restrictions  imposed  under 
this  subparagraph,  for  an  additional  30 
days,  but  not  beyond  July  30,  to  protect 
threatened  sea  turtles. 
•        *        •        *        • 

[FR  Doc.  02-15182  Filed  6-12-02;  3:30  pm) 
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RAILROAD  RETIREMENT  BOARD 
20  CFR  Parts  218, 220,  and  225 
RIN  3220-AB54 
Retirement  Age 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  proposes  to  amend 
its  regulations  to  update  the  references 
regarding  age  required  for  eligibility  for 
an  annuity  and  for  the  application  of 
work  deductions. 

Full  retirement  age  is  no  longer  age 
65,  but  instead  ranges  from  age  65  for 
those  bom  before  1938  to  age  67  for 
those  bom  in  1960  or  later.  The  Board 
proposes  to  amend  its  regulations  to 
replace  obsolete  references  to  "age  65" 
with  a  reference  to  "retirement  age". 
DATES:  In  order  for  us  to  consider  your 
comments  on  these  specific  proposals, 
the  Board  must  receive  them  by  August 
16,  2002. 

ADDRESSES:  Submit  comments  in 
writing  to  Beatrice  Ezerski,  Secretary  to 
the  Board,  Railroad  Retirement  Board, 
844  North  Rush  Street,  Chicago,  Illinois 
60611-2092. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  specifically  about  these 
proposed  mles,  contact  Michael  C.  Litt, 
General  Attorney,  Office  of  General 
Counsel,  Railroad  Retirement  Board, 
(312)751-4929,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  Railroad  Retirement  Solvency 
Act  of  1983,  Public  Law  98-76, 
amended  the  Railroad  Retirement  Act  to 
replace  references  to  "age  65"  with 
"retirement  age  (as  defined  in  section 
216(1)  of  the  Social  Security  Act)." 
Section  216(1)  of  the  Social  Security  Act 
defines  "retirement  age"  as  follows: 
with  respect  to  an  individual  who 
attains  "early  retirement  age"  before 
January  1,  2000,  65  years  of  age.  "Early 
retirement  age"  is  defined  in  the  case  of 
old-age,  wife's  or  husband's  insurance 
benefits,  as  age  62.  With  respect  to 
individuals  who  attain  early  retirement 


age  after  December  31,  1999,  the 
retirement  age  gradually  increases. 

The  Board  proposes  to  issue 
regulations  that  replace  references  to 
"age  65"  with  the  phrase  "retirement 
age"  in  order  to  conform  the  regulations 
to  the  above-described  amendment. 

Proposed  Amendments 

The  Board  proposes  to  amend  parts 
218,  220,  and  225  to  remove  the  words 
"age  65"  and  add  in  their  place  the 
words  "full  retirement  age". 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  therefore,  no 
regulatory  impact  analysis  is  required. 
There  are  no  information  collections 
associated  with  this  rule. 

List  of  Subjects 

20  CFR  Part  218 

Railroad  retirement.  Reporting  and 
recordkeeping  requirements. 

20  CFR  Part  220 

Railroad  retirement. 

20  CFR  Part  225 

Railroad  retirement. 

For  the  reasons  stated  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  20  CFR, 
chapter  II,  parts  218,  220,  and  225  as 
follows: 

PART  218— ANNUITY  BEGINNING  AND 
ENDING  DATES 

1.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231ftb)(5). 

§§218.9,  218.12,  218.13,  218.16,  218.17, 
218.36,  218.40, 218.43,  and  218.44 
[Amended] 

2.  In  20  CFR  part  218,  remove  the 
words  "age  65"  wherever  they  appear 
and  add  in  their  place  the  words  "full 
retirement  age". 

a.  §  218.9(a)(2); 

b.  §218.12(b)(2)(ii); 

c.  §218.13(b)(l)(ii),and 
§218.13(b)(2)(ii); 

d.  §218.16(b)(2)(ii); 

e.  §218.17(b)(2)(ii); 

f.  §  218.36(a)(3),  and  §  218.36(b); 
g.§  218.40(c)(4); 

h.  §  218.43(b)(3).  and  §  218.43(c)(6); 
i.  §  218.44(b)(3),  and  §  218.44(c)(6). 


PART  220— DETERMINING  DISABILITY 

3.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231a;  45  U.S.C.  231f.    . 

§220.161    [Amended] 

4.  Amend  §  220.161  by  removing  the 
words  "becomes  65  years  old  and  the 
disability  annuity  is  converted  to  an  age 
annuity.",  and  add  in  their  place  the 
words  "attains  retirement  age  and  the 
disability  annuity  is  converted  to  a  full 
age  annuity." 

§220.176    [Amended] 

5.  Amend  §  220.176  by  removing  the 
words  "age  65",  and  adding  in  their 
place  the  words  "full  retirement  age". 

PART  225— PRIMARY  INSURANCE 
AMOUNT  DETERMINATIONS 

6.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231flb)(5). 

§225.2    [Amended] 

7.  Amend  §  225.2  by  removing  the 
wording  "216(1)"  fi-om  the  definition  of 
"Base  Years",  and  adding  in  its  place 
"216(1)". 

§225.30    [Amended] 

8.  Amend  §  225.30(a)  by  removing  the 
words  "age  65",  and  adding  in  their 
place  the  words  "full  retirement  age". 

§225.34    [Amended] 

9.  Amend  §225.34  by: 

a.  Removing  the  words  "age  65"  from 
paragraph  (a)(1).  and  adding  in  their 
place  the  words  "full  retirement  age"; 

b.  Revising  paragraph  (b)(3);  and 

c.  Adding  a  new  paragraph  (b)(4). 

§  225.34    How  the  amount  of  the  ORG  is 
figured. 

***** 

(b)*  *  *      • 

(3)  Employee  attains  age  65  in  1990 
and  before  2003.  (i)  The  rate  of  the  DRC 
(one-fourth  of  one  percent)  is  increased 
by  one-twenty-fourth  of  one  percent  in 
each  even  year  through  2002.  Therefore, 
depending  on  when  the  employee 
attains  age  65,  the  DRC  percent  will  be 
as  follows: 


Year  employee  attains  age 
65 

Delayed  retire- 
ment credit 
percent 

1990 

'/24  of  1%. 

1991 

Do. 
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Year  employee  attains  age 
65 


1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 


Delayed  retire- 
ment credit 
percent 


%  of  1%. 
Do. 

%  of  1%. 
Do. 

yi2  of  1%. 

Do. 

"/fe4  0f   1%. 

Do. 

^/fe  of  1%. 
Do. 

^%4  Of  1%. 


(ii)  The  delayed  retirement  credit 
equals  the  appropriate  percent  of  the 
PIA  times  the  number  of  months  in 
which  the  employee  is  age  65  or  older 
and  for  which  credit  is  due. 

(4)  Employee  attains  full  retirement 
age  in  2003  or  later.  The  rate  of  the  DRC 
(one-fourth  of  one  percent)  is  increased 
by  one-twenty-fourth  of  one  percent  in 
each  even  year  through  2008.  Therefore, 
depending  on  when  the  employee 
attains  full  retirement  age,  the  DRC 
percent  will  be  as  follows: 


Year  employee  attains  full 
retirement  age 

Delayed  retire- 
ment credit 
percent 

2003 

2004 

2005 

2006 

2007 

2008  and  later   

'%4  of  1%. 
7i2  of  1%. 

Do. 
%  of  1%. 

Do. 
%  of  1%. 

***** 

Dated:  June  10,  2002. 

By  authority  of  the  Board. 

For  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  02-15104  Filed  6-1 

4-02;  8:45  am] 

BMJJNG  COOe  7M5-01-P    . 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1190  and  1191 
[Docket  No.  02-1] 
RIN  3014-AA26 

Amarlcans  WHh  DlsablHttes  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Architectural  Barriers 
Act  (ABA)  Accessibility  Guidelines; 
Public  Rights-of-way 

agency:  Architectiiral  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  availability  of  draft 

guidelines. 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access.  Board)  has  placed  in  the 
docket  and  on  its  web  site  for  public 
review  and  comment  draft  guidelines 
which  address  accessibility  in  the 
public  right-of-way.  The  draft  guidelines 
were  recommended  by  an  ad  hoc 
committee  of  the  Access  Board  after 
consideration  of  the  recommendations 
proposed  by  an  advisory  committee 
comprised  of  representatives  from 
disability  organizations,  public  works 
departments,  transportation  and  traffic 
engineering  groups,  design  professionals 
and  civil  engineers.  Federal  agencies, 
and  standards-setting  bodies.  Comments 
will  be  accepted  on  the  draft  guidelines 
and  the  Access  Board  will  consider 
those  comments  prior  to  issuing  a  notice 
of  proposed  rulemaking.  The  Access 
Board  will  hold  an  informational 
meeting  on  the  draft  guidelines  in 
Portland,  Oregon  on  October  8,  2002. 
DATES:  Comments  on  the  draft 
guidelines  must  be  received  by  October 
28,  2002.  The  Access  Board  will  hold  an 
informational  meeting  on  October  8, 
2002  ft-om  8:30  a.m.  until  12:30  p.m. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Technical  and 
Informational  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW,  suite  1000, 
Washington,  DC  20004-1111.  E-mail 
comments  should  be  sent  to 
windIey@access-board.gov.  Comments 
sent  by  e-mail  will  be  considered  only 
if  they  contain  the  full  name  and 
address  of  the  sender  in  the  text. 
Comments  will  be  available  for 
inspection  at  the  above  address  from  9 
a.m.  to  5  p.m.  on  regular  business  days. 
The  informational  meeting  on  October 
8,  2002  will  be  held  at  the  Hilton 
Portland,  921  SW  Sixth  Avenue, 
Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Windley,  Office  of  Technical  and 
Information  Services,  Architectvual  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street,  NW,  suite  1000, 
Washington  DC  20004-1111.  Telephone 
number  (202)  272-0025  (voice);  (202) 
272-0082  (TTY).  Electronic  mail 
address:  windIey@access-board.gov. 
SUPPLEMENTARY  INFORMATION:  In  1999, 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  established  the  Public  Rights-of- 
Way  Access  Advisory  Committee 
(Committee)  to  make  recommendations 
on  accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  The 
Committee  was  comprised  of 


representatives  from  disability 
organizations,  public  works 
departments,  transportation  and  traffic 
engineering  groups,  design  professionals 
and  civil  engineers,  pedestrian  and 
bicycle  organizations,  Federal  agencies, 
and  standard-setting  bodies.  The 
Committee  met  on  five  occasions 
between  December,  1999  and  January, 
2001.  On  January  10,  2001,  the 
Committee  presented  its 
recommendations  on  accessible  public 
rights-of-way  in  a  report  entitled 
"Building  a  True  Community."  The 
Committee's  report  provided 
recommendations  on  access  to 
sidewalks,  street  crossings,  and  other 
related  pedestrian  facilities  and 
addressed  various  issues  and  design 
constraints  specific  to  public  rights-of- 
way.  The  report  is  available  on  the 
Access  Board's  Web  site  at  www.access- 
board.gov/prowac/commrept/index.htm 
or  can  be  ordered  by  calling  the  Access 
Board  at  (202)  272-0080.  Persons  using 
a  TTY  should  call  (202)  272-0082.  The 
report  is  available  in  alternate  formats 
upon  request.  Persons  who  want  a  copy 
in  an  alternate  format  should  specify  the 
type  of  format  (cassette  tape,  Braille, 
lai^e  print,  or  ASCII  disk.) 

The  Access  Board  convened  an  ad  hoc 
committee  of  Board  members  to  review 
the  Committee's  recommendations. 
After  reviewing  the  report  in  detail,  the 
Board's  ad  hoc  committee  prepared 
recommendations  for  guidelines 
addressing  accessibility  in  the  public 
right-of-way.  The  Access  Board  is 
making  the  recommendations  of  the  ad 
hoc  committee  available  in  the  form  of 
draft  guidelines  for  public  review  and 
comment  prior  to  issuing  a  notice  of 
proposed  rulemaking.  The  draft 
guidelines  along  with  supplementary 
information  have  been  pjaced  in  the 
rulemaking  docket  (Docket  No.  02-1)  for 
public  review.  The  draft  guidelines  and 
supplementary  information  are  also 
available  on  the  Access  Board's  Internet 
site  (http://www.access-board.gov/ 
mwdraft.htm).  You  may  also  obtain  a 
copy  of  the  draft  guidelines  and 
supplementary  information  by 
contacting  the  Access  Board  at  (202) 
272-0080.  Persons  using  a  TTY  should 
call  (202)  272-0082.  The  documents  are 
available  in  alternate  formats  upon 
request.  Persons  who  Want  a  copy  in  an 
alternate  format  should  specify  the  type 
of  format  (cassette  tape.  Braille,  large 
print,  or  ASCII  disk.)  The  Board  will 
issue  a  notice  of  proposed  rulemaking 
following  a  review  of  comments 
received. 

In  addition  to  welcoming  written 
comments,  the  Board  will  hold  an 
informational  meeting  to  provide  the 
public  with  an  additional  opportunity  to 


provide  input  on  the  draft  guidelines. 
Interested  members  of  the  public  are 
encouraged  to  contact  the  Access  Board 
at  (202)  272-0011  (voice)  or  (202)  272- 
0082  (TTY)  to  preregister  to  attend  the 
informational  meeting. 

lames  J.  Raggio, 

General  Counsel. 

(FR  Doc.  02-15117  Filed  6-14-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[PRL-7229-2] 

Oregon:  Proposed  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule, 

SUMMARY:  Oregon  has  applied  to  EPA  for 
final  authorization  of  changes  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  Oregon's 
application  and  made  the  preliminary 
decision  that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  final 
authorization,  and  is  proposing  to 
authorize  the  State's  changes. 
DATES:  EPA  will  accept  written 
comments  which  are  received  at  the 
address  below  on  or  before  July  1 7, 
2002. 

ADDRESSES:  Send  written  comments  to 
Lynn  Williams,  U.S.  EPA,  Region  10, 
Gffice  of  Waste  and  Chemicals 
Management,  1200  Sixth  Avenue,  Mail 
Stop  WCM-122,  Seattle,  WA  98101. 
phone,  (206)  553-2121.  You  can 
examine  copies  of  the  materials 
submitted  by  Oregon  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  10  Library,  1200 
Sixth  Avenue,  Seattle  WA  98101, 
phone,  (206)  553-1289;  and  at  the 
Oregon  Department  of  Environmental 
Quality,  Land  Quality  Division,  811  SW 
Sixth  Avenue,  Portland,  OR  97204.  The 
Oregon  contact  is  Gary  Calaba  at  (503) 
229-6534. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Williams,  U.S.  EPA  Region  10, 
Office  of  Waste  and  Chemicals 
Management,  1200  Sixth  Avenue,  Mail 
Stop  WCM-122,  Seattle,  WA,  98101; 
(206)  553-2121.  For  general  information 
available  on  the  authorization  process, 
see  EPA's  Web  site  at:  http:// 
www.epa.gov/epaoswer/hazwaste/state/ 
rem. 


SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  imder  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to  and  consistent  with 
the  Federal  program.  States  are  required 
to  have  enforcement  authority  which  is 
adequate  to  enforce  compliance  with  the 
requirements  of  the  authorized  State 
hazardous  waste  program.  Under  RCRA 
section  3009,  States  are  not  allowed  to 
impose  any  requirements  which  are  less 
stringent  than  the  Federal  program.  As 
the  Federal  program  changes.  States 
must  change  their  programs  and  ask 
EPA  to  authorize  the  changes.  Changes 
to  State  programs  may  be  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly.  States  must  change  their 
programs  because  of  changes  to  EPA's 
regulations  in  Title  40  of  &e  Code  of 
Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

EPA  has  made  the  preliminary 
determination  that  Oregon's  authorized 
hazardous  waste  program,  as  revised, 
meets  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Therefore,  we  are  proposing  to  grant 
Oregon  final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application  and  as  described  in  this 
proposed  rule.  Regulatory  revisions 
which  are  less  stringent  than  Federal 
program  requirements  and  those 
regulatory  revisions  which  are  broader 
in  scope  than  Federal  program 
requirements  will  not  be  authorized. 

Oregon's  authorized  program  will  be 
responsible  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA)  and  the  limitations  of  this 
authorization.  Oregon's  authorized 
program  does  not  extend  to  Indian 
country.  EPA  retains  jurisdiction  and 
authority  to  implement  RCRA  over 
Indian  country  and  over  trust  lands. 

New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  are 
implementable  by  EPA  and  take  effect 
in  States  with  authorized  programs 
before  such  programs  are  authorized  for 
the  requirements.  Thus,  EPA  will 
implement  those  HSWA  requirements 


and  prohibitions  in  Oregon,  including 
issuing  permits  or  portions  of  permits, 
until  the  State  is  granted  authorization 
to  do  so. 

C.  What  Will  Be  the  Effect  if  Oregon  Is 
Authorized  for  These  Changes? 

If  Oregon  is  authorized  for  these 
changes,  a  facility  in  Oregon  subject  to 
RCRA  will  have  to  comply  with  the 
authorized  State  program  requirements 
and  with  the  federal  HSWA  provisions 
for  which  the  State  is  not  authorized  in 
order  to  comply  with  RCRA.  Oregon  has 
enforcement  responsibilities  under  its 
State  hazardous  waste  program  for 
violations  of  its  currently  authorized 
program  and  will  have  enforcement 
responsibilities  for  the  revisions  which 
are  the  subject  of  this  proposed  rule 
once  a  final  rulemaking  becomes 
effective.  EPA  continues  to  have 
independent  enforcement  authority 
under  RCRA  sections  3007,  3008,  3013, 
and  7003,  which  include,  among  others, 
authority  to: 

•  Do  inspections  and  require 
monitoring,  tests,  analyses,  or  reports; 

•  Enforce  RCRA  requirements, 
including  State  program  requirements 
that  are  authorized  by  EPA  and  any 
applicable  Federally-issued  statutes  and 
regulations,  and  suspend  or  revoke 
permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

The  action  to  approve  these  revisions 
will  not  impose  additional  requirements 
on  the  regulated  community  because  the 
regulations  for  which  Oregon's  program 
will  be  authorized  are  already  effective 
under  State  law. 

D.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  the  EPA  receives  significant  vmtten 
comments  on  this  authorization,  we  will 
address  those  comments  in  a  later  final 
rule.  You  may  not  have  another 
opportunity  to  comment.  If  you  want  to 
comment  on  this  authorization,  you 
must  do  so  at  this  time. 

E.  What  Has  Oregon  Previously  Been 
Authorized  for? 

Oregon  initially  received  final 
authorization  on  January  30.  1986, 
effective  January  31,  1986  (51  FR  3779), 
to  implement  the  State's  hazardous 
waste  management  program.  EPA 
granted  authorization  for  changes  to 
Oregon's  program  on  March  30, 1990, 
effective  on  May  29,  1990  (55  FR 
11909);  August  5,  1994,  effective 
October  4,  1994  (59  FR  39967);  June  16, 
1995,  effective  August  15,  1995  (60  FR 
31642):  and  October  10,  1995,  effective 
December  7,  1995  (60  FR  52629). 
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F.  What  Changes  Are  We  Proposing  to 
Oregon's  Authorized  Program? 

EPA  is  proposing  to  authorize 
revisions  to  Oregon's  authorized 
program  described  in  Oregon's  official 
program  revision  application,  submitted 
to  EPA  on  February  4,  2002,  and 
deemed  complete  by  EPA  on  March  7, 
2002.  We  have  made  a  preliminary 
determination  that  Oregon's  hazardous 
waste  program  revisions,  as  described  in 
this  proposed  rule,  satisfy  the 


requirements  necessary  to  qualify  for 
final  authorization.  Regulatory  revisions 
which  are  less  stringent  than  Federal 
program  requirements  and  those 
regulatory  revisions  which  are  broader 
in  scope  than  Federal  program 
requirements  will  not  be  authorized. 
The  Oregon  Hazardous  Waste 
Management  Program,  which  was 
administered  by  the  Oregon  Department 
of  Environmental  Quality  (DECJ),  Waste 
Prevention  and  Management  Division, 
reorganized  effective  October  1,  2001 


and  is  now  administered  by  the  DEQ 
Land  Quality  Division.  This  rule 
proposes  to  authorize  this 
reorganization. 

The  following  table.  Table  1, 
identifies  equivalent  and  more  stringent 
State  regulatory  analogues  to  the  Federal 
regulations  for  those  regulatory 
revisions  Oregon  is  seeking 
authorization  for.  All  of  the  referenced 
analogous  State  authorities  were  legally 
adopted  and  effective  as  of  July  21, 
2000. 


Table  1.— Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  ^ 


Description  of  Federal  requirements  (CL#2) 


Availat>ility  of  Information  

User  Oil  Filter  Exclusion,  Technical  Corrections 

(CL  107). 
Testing  and  Monitoring  Activities  (CL  126)  

Boilders  &  Industrial  Furnaces,  Administrative 
Stay  &  Interim  Standards  for  Bevill  Residues 
(CL  127). 

Wastes  From  the  Use  of  Chlorophenolic  For- 
mulations in  Wood  Surface  Protection  (CL 
128). 

Revision  of  Conditional  Exemption  for  Small 
Scale  Treatability  Studies  (CL  129). 

Recycled  Used  Oil  Management  Standards; 
Technical  Amendments  and  Corrections  II 
(CL  130). 

Recordkeeping  Instructions,  Technical  Amerxj- 
ment(CL131). 

Letter  of  Credit  Revision  (CL  133)  

Corrections  of  Beryllium  Powder  (P015)  Listing 
(CL  134). 

Recovered  Oil  Exclusion  (CL  135) 

Removal  of  the  Conditional  Exemption  for  Cer- 
tain Slag  Residues  (CL  136). 

Carbamate  Production  Identification  and  Listing 
of  Hazardous  Waste  (CL  140). 

Universal  Waste  Rule:  General  Provisions  (CL 
142A)3. 


Universal  Waste  Rule:  Specific  Provisions  for 

Batteries  (CL  142B). 
Universal  Waste  Rule:  Specific  Provisions  for 

Pesticides  (CL  142C). 
Universal  Waste  Rule:  Specific  Provisions  for 

Thermostats  (CL  142  D). 
Universal  Waste  Rule:   Petition  Provisions  to 

add  a  new  Universal  Waste  (CL  142  E)^. 

Liquids  in  Landfills  III  (CL  145)  

RCRA  Expanded  Public  Participation  (CL  148) 

Land  Disposal  Restrictions  Phase  III — 
Decharacterized  Wastewaters  Cart)amate 
Waste,  and  Spent  Potliners  (CL  151). 

Conditionally  Exempt  Small  Quantity  Generator 
Disposal  Options  under  Subtitle  D  (CL  153). 

Consolidated  Organic  Air  Emissions  standards 
for  Tanks  Surface  Impoundments,  and  Con- 
tainers (CL  154). 


Federal  Register 


57  FR  29220,  7/1/92 

58  FR  46040.  8/31/93 -. 

58  FR  59598,  11/9/93 

59  FR  458,  1/4/94 

59  FR  8362,  2/18/94 

59  FR  10550,  3/4/94 , 

59  FR  13891,  3/24/94 

59  FR  29958.  6/10/94  

59  FR  31551,  6/20/94  

59  FR  38536,  7/28/94  

59  FR  43496,  8/24/94 

60  FR  7824,  2/9/95;  as  amended  at  60  FR 
19165,  4/17/95.  and  at  60  FR  25619,  5/12/ 
95. 

60  FR  25492,  5/11/95 


60  FR  25492,  5/11/95 

60  FR  25492,  5/11/95 

60  FR  25492,  5/11/95  

60  FR  25492,  5/11/95 

60  FR  35703,  7/11/95  

60  FR  63417.  12/11/95 

61  FR  15566,  4/8/96 

61  FR  34252,  7/1/96  

59  FR  62896,  12/6/94;  as  amended  5/19/95 
(60  FR  26828),  9/29/95  (60  FR  50426),  1 1/ 
13/95  (60  FR  56952),  2/9/96  (61  FR  4903), 
6/5/96  (61  FR  28508),  11/25/96  (61  FR 
69932). 


Analogous  State  authority  (OAR  340-***) 


-100-0003(2),  -10O-O005(a)-<5),  105-0012. 
-100-0002; -101-0001. 

-100-0002;    -101-0001,-104-0001;    -1005- 

0001. 
-100-0002. 


-100-0002;  -101-0001. 

-100-0002; -101-0001. 

-100-0002;  -1 1 1-0000(2),  -1 1 1-0010. 

-100-0002; -104-0001. 

-100-0002;  -104-0001,  104-0151. 
-100-0002;  -101-0001.  -101-0033. 

-100-0002; -101-0001. 
-100-0002; -101-0001. 

-100-0002;  -101-0033. 


-100-0002;  -102-001 1(e);  -113-0000, 
-113,0020,  113-0020(l)-(2),  -113,0030, 
-113-0030(3)(a),  -113-0040,  -113- 
0040(2),  -113-0040(2)(b),  -113- 

0040(2)(b)(B)(v),  -1 1 3-0040(3)(a)-(b), 

-113-0040(4),  -113-0050. 

-100-0002;  -113-0000,  -113-0020,  -113- 
0030,-113-0040. 

-100-0000;  -113-0020,  -113-0000,  -113- 
0070,  -1 1 3-0030,  -1 1 3-0040. 

-100-0002;  -113-0020,  -113-0000,  -113- 
0030,-113-0040. 

-100-0002;  -113-0000,  -113-0060. 

-1C)0-0002. 

-100-0002;    -106-0001;    -105-0001,    105- 

0010,  105-0014. 
-100-0002; -102-001 1(2)(e). 


-100-0002,-101-0001. 

-100-0002;    -104-0001;     102-0034;    -101- 
0001. 
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Table  1.— Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  i— Continued 


Descriptbn  of  Federal  requirements  (CL#2) 


Military  Munitions  Rule:  Hazardous  Waste  Iden- 
tification and  Management;  Explosives  Emer- 
gencies; Manifest  Exemption  for  Transport  of 
Hazardous  Waste  on  Right-of-Ways  on  Con- 
tiguous Properties  (CL  1 56)  3. 

Land  Disposal  Restrictions  Phase  IV— Treat- 
ment Standards  for  Wood  Preserving  Waste, 
Papenwori<  Production  and  Streamlining,  Ex- 
emptions from  RCRA  for  Certain  Processed 
Materials;  and  Miscellaneous  Hazardous 
Waste  Provisions  (CL  157). 

Testing  and  Monitoring  Activities  Amendment  III 
(CL  158). 

Conformance  with  Carbamate  Vacatur  (CL  159) 

Emergency  Revision  of  Cartsamate  Land  Dis- 
posal Restrictions  (CL  161). 

Clarification  of  Standards  for  Hazardous  Waste 
LDR  Treatment  Variances  (CL  162). 

Organic  Air  Emission  standards  for  Tanks,  Sur- 
face Impoundments,  and  Containers;  Clari- 
fication and  Technical  Amendment  (CL  163). 

Kraft  Mill  Stream  Stripper  Condensate  Exclu- 
sion (CL  164). 

Recycled  Used  Oil  Management  Standards; 
ijrechnical  Correction  and  Clarification  (CL- 
!  !l66)3. 

Land  Disposal  Restrictions  Phase  IV— Treat- 
ment Standards  for  Metal  Wastes  and  Min- 
eral Processing  Wastes  (CL  167A). 

Land  Disposal  Restrictions  Phase  IV— Haz- 
ardous Soils  Treatment  Standards  and  Exclu- 
sions (CL  167B). 

Land  Disposal  Restrictions  Phase  IV— Correc- 
tions (CL  167  C). 

Bevill  Exclusion  Revisions  and  Clarifications 
(CL  167E). 

Exclusion  of  Recycled  Wood  Preserving 
Wastewaters  (CL  167F). 

Hazardous  Waste  Combustors;  Revised  Stand- 
ards (CL  168). 

Petroleum  Refining  Process  Wastes  (CL  169)  .. 

Land  Disposal  Restrictions  Phase  IV— Zinc 
Micronutrient  Fertilizers,  Amendment  (CL 
170). 

Emergency  Revision  of  the  Land  Disposal  Re- 
strictions (LDR)  Treatment  Standards  for  List- 
ed Hazardous  Wastes  from  Carbamate  Pro- 
duction (CL  171), 

Land  Disposal  Restrictions  Phase  IV— Exten- 
sion of  Compliance  Date  for  Characteristic 
Slags  (CL  172). 

Land  Disposal  Restrictions;  Treatment  Stand- 
ards for  Spent  Potliners  from  Primary  Alu- 
minum Reduction  (K088);  Final  Rule  (CL 
173). 

HWIR— Media  (CL  175)3 

Universal  Waste  Rule— Technical  Amendments 
(CL  176). 

Organic  Air  Emission  Standards:  Clarification 
and  Technical  Amendments  (CL  177). 

Petroleum  Refining  Process  Wastes — Leachate 
Exemption  (CL  178). 

Land  Disposal  Restrictions  Phase  IV— Tech- 
nical Corrections  and  Clarifications  to  Treat- 
ment Standards  (CL  179). 

Test  Procedures  for  Analysis  of  Oil  and  Grease 
and  Non-Polar  Material  (CL  180). 

Universal  Waste  Rule:  Specific  Provisions  for 
Hazardous  Waste  Lamps  (CL  181). 


Federal  Register 


Analogous  State  authority  (OAR  340-*") 


62  FR  6622,  2/12/97 


62  FR  25998,  5/12/97 


62  FR  32452,  6/13/97 

62  FR  32974,  6/17/97 
62  FR  45568,  8/28/97 

62  FR  64504,  12/5/97 

62  FR  64636,  12/8/97 

64  FR  18504,  4/15/98 

63  FR  24963,  5/6/98  .. 


63  FR  28556,  5/26/98 


63  FR  28556,  5/26/98 


63  FR  28556.  5/26/98;  as  amended  6/8/98 

(63  FR  31260). 
63  FR  28556,  5/26/98  


63  FR  28556,  5/26/98 
63  FR  33782,  6/19/98 
63  FR  421 10,  8/6/98  .. 


63  FR  46332,  8/31/98 


63  FR  47410,  9/4/98 


63  FR  48124,  9/9/98 


63  FR  51254,  9/24/98  .. 

63  FR  65874,  11/30/98 

63  FR  71225,  12/24/98 

64  FR  3382,  t/21/99  .... 
64  FR  6806,  2/11/99  .... 
63  FR  25408,  5/11/98  .. 


64  FR  26315,  5/14/99 
64  FR  36466,  7/6/99  .. 


-100-0002,   -101-0010;   -101-0001;   -102- 
0010;  -103-0010;  -104-0001.    104-1201 
104-1201(2),   (3);  -105-0001.  -105-0041 
(3).(4). 

-100-0002;  -101-0001,  -101-0004. 


-100-0002;  -104-0001. 

-100-0002; -101-0001. 
-100-0002. 

-100-0002. 

-10O-0000; -104-0001. 

-100-0002;  -101-0004. 

-100-0002;     -111-0000     (2),     -111-0032. 
-111-0050. 

-100-0002;  -1 02-001 1(2)(e). 

-100-0002. 

-100-0002. 

-100-0002;  -101-0001,  -101-0004, 

-100-0002; -101-0004. 

-101-0002,  -101-0001,  -101-0004 

-100-0002;   -101-0001;   -102-0010;   -101- 

0004, 
-100-0002. 

-100-0002. 


-100-0002. 
-100-0002. 


-100-0010,       -100-0002;       -101-0004(3); 

-105-0003,-105-0115. 
-100-0002;  -113-0000.  -113-0020 

-100-0002 

-100-0002 


-102-0034; -104-0001. 
-101-0001,-101-0004. 
-101-0001:   -102-0010;   -101- 


-100-0002 
0004;  -102-0034. 

-100-0002. 

-100-0002;   -113-0000,   -113-0020,   -113- 
0030.  -1 13-0040,  -1 13-0060. 
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Table  1  .—Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  i— Continued 


Description  of  Federal  requirements  (CL*^) 


Federal  Register 


Analogous  State  authority  (OAR  340-***) 


Hazardous  Air  Pollutants  Standards  for  Com- 
bustors  (CL  182). 

Land  Disposal  Restrictions  Ptiase  IV— Tech- 
nical Connections  (CL  183). 

Accumulation  Time  for  Waste  Water  Treatment 
Sludges  (CL  184). 

Organobromine  Production  Waste  Vacatur  (CL 
185). 


64  FR  52828,  9/30/99,  as  amended  11/19/99 

(64  FR  63209). 
64  FR  56469,  19/20/99 


65  FR  12378.  3/8/00  .. 
65  FR  14472,  3/17/00 


-100-0002:   -101-0001;   -104-0001;   -105- 

0001. 
-100-0002;   -101-0001;   -102-0010,   -102- 

0034. 
-100-0002;  -102-0010. 

-100-0000: -101-0001. 


">  For  turttier  discussion  on  where  the  revised  State  rules  differ  from  the  Federal  rules  refer  to  Section  G.  below,  the  authorization  revision  ap- 
plication, and  the  administrative  record  for  this  proposed  rule. 

2CL  #  (Checklist)  generally  reflects  changes  made  to  the  Federal  regulations  pursuant  to  a  particular  Federal  Register  notice  and  EPA  pub- 
lishes these  checklists  as  aids  for  States  to  use  for  the  devekjpment  of  their  authorization  application.  See  EPA's  RCRA  State  Authorization  Web 
page  at  http://www.epa.gov/epaoswer/hazwaste/state/. 

3  State  rule  contains  some  more  stringent  provisions.  For  identification  of  more  stringent  State  provisions  refer  to  the  authorization  revision  ap- 
plication and  the  Attorney  General's  statement  for  this  proposed  rule 


G.  Where  Are  the  Revised  State  Rules 
Dififerent  From  the  Federal  Rules? 

This  section  discusses  some  of  the 
differences  between  the  revisions 
Oregon  proposed  to  its  authorized 
program  and  the  Federal  regulations. 
Not  all  program  differences  are 
discussed  in  this  section  because, 
although  Oregon  incorporates  many 
Federal  rules  by  reference,  the  State  also 
writes  its  own  version  of  many  of  the 
federal  hazardous  waste  rules.  This 
section  discusses  certain  rules  where 
EPA  is  making  a  preliminary 
determination  that  the  State  program  is 
more  stringent  and  will  be  authorized, 
rules  where  the  State  program  is  broader 
in  scope,  and  rules  where  the  State 
program  is  less  stringent  than  the 
federal  requirements.  The  State  will  not 
be  authorized  for  the  less  stringent  rules 
or  broader  in  scope  rules.  Less  stringent 
State  rules  and  broader  in  scope  rules 
do  not  supplant  federal  regulations. 
Persons  should  consult  the  table 
referenced  above  for  the  specific  State 
regulations  which  EPA  proposes  to 
authorize. 

Certain  portions  of  the  fcfderal 
program  are  not  delegable/authorizable 
to  the  States  because  of  the  Federal 
government's  special  role  in  foreign 
policy  matters  and  because  of  national 
concerns  that  arise  with  certain 
decisions.  One  such  matter  pertains  to 
import/export  functions.  EPA  does  not 
delegate/authorize  import/export 
functions.  Under  the  RCRA  regulations 
found  in  40  CFR  part  262,  Standards  for 
Generators,  EPA  will  continue  to 
implement  requirements  for  import/ 
export  functions.  EPA  does  not 
delegate/authorize  certain  of  the  Federal 
Land  Disposal  Restriction  requirements, 
40  CFR  Part  268,  because  of  the  national 
concerns  that  must  be  examined  when 
decisions  are  made  under  the  following 
federal  regulations;  these  include:  40 
CFR  268.5 — Procedures  for  case-by-case 


effective  date  extensions;  40  CFR 
268.6 — "No  migration"  petitions;  40 
CFR  268.42(b)— applications  for 
alternate  treatment  methods;  and  40 
CFR  268.44(aHg) — general  treatment 
standard  variances.  Oregon's  program 
does  not  include  these  requirements. 
EPA  will  continue  to  implement  these 
requirements  under  EPA's  HSWA 
authority. 

Areas  Where  the  State  Program  Is  More 
Stringent 

States  are  allowed  to  seek 
authorization  for  State  requirements  that 
are  more  stringent  than  federal 
requirements.  EPA  has  authority  to 
authorize  and  enforce  those  parts  of  a 
State's  program  EPA  finds  to  be  more 
stringent  than  the  federal  program.  This 
section  does  not  discuss  each  more 
stringent  preliminary  finding  made  by 
EPA,  but  persons  can  locate  such 
sections  by  consulting  the  Table, 
referenced  above,  as  well  as  by 
reviewing  the  authorization  application. 

Oregon  has  enacted  several 
requirements  under  its  hazardous  waste 
management  program  for  which  EPA 
has  made  the  preliminary  determination 
that  the  requirements  are  more  stringent 
than  the  standards  of  the  Federal  RCRA 
program  set  forth  in  40  CFR  parts  260- 
279. 

States  sometimes  make  changes  to 
their  previously  authorized  programs  for 
which  they  need  to  seek 
reauthorization.  Oregon  made  such  a 
change  to  its  rules  for  availability  of 
information.  The  State  program 
requirement  at  OAR  340-100-0003, 
which  replaces  the  federal  requirements 
at  40  CFR  260.2  for  availability  of 
information,  is  preliminarily 
determined  to  be  more  stringent  than 
the  federal  program  because  State 
regidations  require  additional 
justification  for  trade  secret  claims  and 
establish  a  time  frame  of  15  to  30  days 


for  clarifying  claims.  OAR  340-105- 
0012  was  revised  to  require  identical 
trade  secret  claims  substantiation  for 
permits  as  required  by  OAR  340-100- 
0003. 

The  State  program  regulation  at  OAR 
340-101-0004(3)  is  preliminarily 
determined  to  be  more  stringent  than 
the  federal  program  at  40  CFR  261.4(g), 
Dredged  Materials,  in  that  the  State 
program  deletes  40  CFR  261.4(g)  from 
its  incorporation  of  the  federal 
regulations  by  reference.  Consequently, 
the  State  program  does  not  exclude 
dredged  material  from  regulation  as  a 
solid  waste  subject  to  a  hazardous  waste 
determination.  Because  the  dredged 
materials  exclusion  at  40  CFR  261.4(g) 
replaced  existing  regulations  that 
subjected  such  materials  to  a  hazardous 
waste  determinations.  State  programs 
were  allowed  the  option  of  choosing  to 
change  their  regulations  to  include  the 
dredged  materials  exclusion  or  not. 
Those  that  selected  not  to  include  the 
exclusion  would  be  more  stringent  than 
the  federal  program  because  EPA 
promulgated  the  dredged  materials 
exclusion  as  a  less  stringent  ■ 
requirement. 

The  State  program  regulation  at  OAR 
340-102-0011(3)  is  preliminarily 
determined  to  be  more  stringent  than 
the  federal  program  regulation  at  40  CFR 
262.11  because  generators  of  hazardous 
waste  in  Oregon  must  keep 
documentation  of  "knowledge  of 
process"  hazardous  waste 
determinations  for  at  least  three  years. 

The  State  program  at  OAR  340-102- 
0034(2)  is  preliminarily  determined  to 
be  more  stringent  than  the  federal 
regulation  at  40  CFR  262.34  as  an 
additional  requirement,  which  does  not 
replace  or  supersede  the  requirement  to 
have  a  permit  in  the  event  a  generator 
fails  to  satisfy  the  40  CFR  262.34 
conditions. 
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The  State  program  at  OAR  340-102- 
0040,  replacing  the  requirements  of  40 
CFR  262.40(b),  is  preliminarily 
determined  to  be  more  stringent  than 
the  federal  program  because  the  State 
program  requires  small  quantity 
generators  both  to  report  waste 
generated  (OAR  340-102-0041)  and  to 
maintain  copies  of  all  reports  on  waste 
generated  for  three  years. 

The  State  program  is  preliminarily 
determined  to  be  more  stringent  at  OAR 
340-104-0001(6)  than  the  federal 
program  with  respect  to  facilities 
receiving  hazardous  waste  ft'om  offsite 
because  the  State  program  requires  that 
facilities  receive  a  final  waste  permit 
before  managing  offsite  hazardous 
wastes.  The  federal  program  allows 
facilities  with  interim  status  to  receive 
offsite  hazardous  waste. 

The  State  program  is  preliminarily 
determined  to  be  more  stringent  than 
the  federal  program  with  respect  to  the 
federal  HWIR  media  rule  because  the 
State  regulations  do  not  allow  for  the 
use  of  Remedial  Action  Plans  (RAPs)  as 
found  in  the  federal  requirements  at  40 
CFR  part  270,  subpart  H.  The  State 
regulations  at  OAR  340-105-0003 
delete  from  their  incorporation  by 
reference  of  the  federal  regulations  those 
regulations  allowing  for  RAPs.  Oregon 
inadvertently  incorporated  40  CFR 
270.230(e)(1)  by  reference  but  does  not 
seek  authorization  for  the  provision. 

The  State  program  is  preliminarily 
determined  to  be  more  stringent  than 
the  federal  program  with  respect  to  the 
federal  Post  Closing  (PC)  rule  (63  FR 
56710)  because  the  State  program 
specifically  excluded  the  PC  rule  from 
its  incorporation  by  reference  of  the 
federal  regulations  at  OAR  340-100- 
0002. 

The  State  program  is  preliminarily 
determined  to  be  more  stringent  in 
certain  places  than  the  federal 
regulations  promulgated  in  EPA's 
Mihtary  Munitions  Rule  (62  FR  6622). 
With  respect  to  the  hazardous  waste 
management  system  in  Oregon,  the  State 
hazardous  waste  program  added 
definidons  for  "demilitarization"  and 
"demilitarization  residue"  at  OAR  340- 
100-0010(2)(f)  and  (g)  in  Oregon's 
analog  to  40  CFR  260.10.  These 
definitions  are  specific  to  the  processes 
and  activities  at  the  Umatilla  Chemical 
Depot  and  are  preliminarily  determined 
to  be  more  stringent  than  the  federal 
program. 

With  respect  to  chemical  agent 
munitions  and  chemical  agent  bulk 
items  in  storage,  the  State  program 
identifies  such  chemical  agent 
munitions  and  chemical  agent  bulk 
items  in  storage  as  characteristic  and/or 
listed  hazardous  waste  at  OAR  340- 


101-0030,  referencing  hstings  for  blister 
agents  and  nerve  agents  at  OAR  340- 
102-0011(c)(A)  and  (B).  In  the  Military 
Munitions  Rule,  at  62  FR  6633,  EPA 
said  that  States  could  be  more  stringent 
than  the  federal  program  for  chemical 
agents  and  munitions. 

Oregon's  analog  to  40  CFR  264.1201, 
OAR  340-104-1201,  design  and 
operating  standards  for  munitions 
storage,  is  preliminarily  determined  to 
be  more  stringent  than  the  federal 
program  because  OAR  340-104-1201 
adds  additional  requirements  to 
munitions  storage,  including 
requirements  for:  storage  unit  operations 
and  management  plans;  vapor 
containment  mechanisms  for  nerve 
agent  storage  units;  a  requirement  to  not 
allow  storage  of  munitions  in  an  open 
area;  and  the  State  definition  of  "no 
migration"  to  mean  no  detectable 
concentration  of  chemical  agent  outside 
the  storage  xmit.  EPA's  regulations  defer 
the  "no  migration"  criteria  to  Army 
management  procedures  which  allow 
some  detectable  migration. 

The  State  is  preliminarily  determined 
to  be  more  stringent  than  the  federal 
program  because  the  State  program 
defines,  for  purposes  of  reportable 
quantities,  chemical  agents  (such  as,  for 
example,  nerve  agents  GB,  VX,  and 
blister  agent  HD)  to  be  hazardous 
materials  at  OAR  340-108-0002(9)(c), 
and  at  OAR  340-108-0010(l)(e) 
reportable  quantity  is  defined  to  mean 
any  quantity  of  chemical  agent. 

The  State  is  preliminarily  determined 
to  be  more  stringent  than  the  federal 
program  in  its  incorporation  by 
reference  of  the  federal  regulations  at 
OAR  340-105-0041(3)  because  the  State 
program  deleted  a  cross-reference  to  the 
federal  regulation  at  40  CFR  270.42(h) 
and  replaced  the  cross-reference  with  a 
citation  to  OAR  340-105-0041(4)  which 
for  the  Umatilla  Chemical  Depot  does 
not  allow  the  acceptance  of  off-site 
shipments  of  munitions.  The  federal 
program  does  not  restrict  acceptance  of 
such  off-site  shipments  at  the  Umatilla 
Chemical  Depot. 

EPA  has  made  the  preliminary 
determination  that  certain  of  the  State 
program  regulations  for  universal  waste 
are  more  stringent  than  the  federal 
regulations. 

The  State  regulations  at  OAR  340- 
11 3-0040(2 j(b),  (2)(b)(B),  (3)(a)  and  (b). 
are  preliminarily  determined  to  be  more 
stringent  than  the  federal  regulations  at 
40  CFR  273.12  and  273.32(b)(5),  because 
the  State  requires  owners  or  operators  of 
off-site  universal  waste  collection  sites 
accumulating  more  than  1,000  kg  of 
universal  waste  and  non-pesticide 
universal  waste  to  meet  the  notification 
requirements  for  large  quantity 


generators  and  to  submit  additional 
information  with  the  notification.  The 
more  stringent  requirements  of  OAR 
340-113-0040(2)  and  (3)  are  not 
applicable  under  the  State  regulation  at 
OAR  340-1 13-0040(l)(b)  to  persons 
who  collect,  store  or  transport  universal 
waste  batteries. 

The  State  regulations  at  OAR  340- 
113-0040(3)(a)  and  (b)  are  preliminarily 
determined  to  be  more  stringent  than 
the  federal  regulations  at  40  CFR 
273.15(a)  and  (b)  and  273.35(a)  and  (b), 
because  the  State  regiUations  require 
owners  and  operators  of  off-site 
collection  sites  accumulating  more  than 
1 ,000  kg  of  universal  waste  to  limit  the 
accumulation  time  to  a  six  month 
period  or  to  receive  written  approval 
from  ODEQ  to  extend  the  accumulation 
period. 

The  State  regulation  at  OAR  340-113- 
0040(4)  is  preliminarily  determined  to 
be  more  stringent  than  the  federal 
regulation  at  40  CFR  273.19  for  tracking 
universal  waste  shipments  because  the 
State  regulation  applies  to  small 
quantity  handlers  acctmiulating  more 
than  1,000  kg  of  universal  waste. 

The  State  regulation  at  OAR  340-113- 
0040(4)(b)  is  preliminarily  determined 
to  be  more  stringent  than  the  federal 
regulation  at  40  CFR  273.39(a)  because 
the  State  regulation  requires  an  off-site 
collection  site  to  record  the  date  the  off- 
site  universal  waste  was  received. 

The  State  regulation  at  OAR  340-113- 
0050(2)  is  preliminarily  determined  to 
be  more  stringent  than  the  federal 
regulation  at  40  CFR  273.60  because  the 
State  requires  annual  reporting  of 
universal  waste  for  all  destination 
facilities. 

The  State  regulation  at  OAR  340-113- 
0060(2)(b)  is  preliminarily  determined 
to  be  more  stringent  than  the  federal 
regulation  at  40  CFR  273.81(c)  in  listing 
additional  factors  to  be  considered 
when  reviewing  a  petition  to  remove  a 
universal  waste  from  the  universal 
waste  rule.  However,  the  use  of  such 
factors  cannot  result  in  the  imiversal 
waste  not  remaining  subject  to  the 
hazardous  waste  regulations. 

The  State  program  is  preliminarily 
determined  to  be  more  stringent  than 
the  federal  requirements  at  40  CFR 
279.22,  Used  Oil  Storage,  because  the 
State  regulation  OAR  340-1 1 1-0032 
requires  generators  to  store  used  oil  in 
accordance  with  applicable  State  and 
local  Fire  Marshal  regulations  and  to 
keep  rainwater  from  coming  in  contact 
with  used  oil  during  storage.  The  State 
program  is  preliminarily  determined  to 
be  more  stringent  than  the  federal 
program  at  40  CFR  279.45(h),  279.54(g), 
and  279.64(g),  because  the  State 
program  at  OAR  340-111-0050  requires 
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handlers  to  respond  to  spills  and 
releases  according  to  more  specific  State 
requirements  of  OAR  340  Division  108 
and  requires  used  oil  handlers  to  take 
immediate  action  to  mitigate,  report  and 
clean  up  threatened  spills  and  releases 
of  used  oil  as  required  in  OAR  340 
Division  108. 

Areas  Where  the  State  Program  Is 
Broader  in  Scope 

States  are  not  allowed  to  seek 
authorization  for  State  requirements  that 
are  broader  in  scope  than  the  federal 
requirements.  EPA  does  not  have 
authority  to  authorize  and  enforce  those 
parts  of  a  State's  program  which  are 
broader  in  scope  than  the  federal 
program.  Because  the  State  program  at 
OAR  340-101-0004  deleted  from  its 
incorporation  by  reference  of  the  federal 
regulations  the  provisions  of  40  CFR 
261.4{b)(7)(ii),  a  list  of  20  wastes  from 
the  extraction,  beneficiation  and 
processing  of  ores  and  minerals  (Bevill 
wastes)  which  under  the  federal 
program  are  solid  wastes  that  are  not 
hazardous  wastes,  EPA  has  made  the 
preliminary  determination  that  the  State 
program  is  broader  in  scope  than  the 
federal  program  with  respect  to  these 
solid  wastes. 

The  State  program  incorporated  by 
reference  rules  that  classified  mineral 
processing  characteristic  sludges  and 
byproducts  being  reclaimed  as  solid 
wastes  and  subjected  manufactured  gas 
plant  waste  to  characterization  imder 
the  toxicity  characteristic  regulations. 
The  Federal  regulations,  40  CFR 
261.2(c)(3)  parenthetical.  40  CFR 
261.4(a)(17)  as  it  referenced  secondary 
materials  rather  than  spent  materials, 
and  40  CFR  261.24  as  it  applied  to 
manufactured  gas  plant  waste,  were 
subsequently  revised  (67  FR  11251, 
March  13,  2002)  because  of  a  coiul 
vacatur  of  certain  provisions  of  the 
regulations.  Because  of  the  vacatiu-,  EPA 
caimot  authorize  the  rules;  thus  EPA  has 
made  the  preliminary  determination 
that  the  State  is  broader  in  scope 
because  the  State  program  regulations  at 
OAR  340-100-0002  incorporated  the 
federal  rules  by  reference  as  those  rules 
existed  before  the  vacatur. 

The  State  incorporated  by  reference  at 
OAR  340-224-0220  the  federal 
regulation  at  40  CFR  63.1210(b)  which 
was  vacated  on  July  24,  2001.  EPA  has 
made  the  preliminary  determination 
that  the  State  hazardous  waste  program 
is  broader  in  scope  to  the  extent,  if  at 
all,  the  State  hazardous  waste 
regulations  reference  or  cross-reference 
the  vacated  federal  rule. 

The  State  regulations  define 
"pesticide  residue"  at  OAR  340-100- 
0010.  The  State  interprets  "pesticide 


residue"  to  include  state-only  pesticides 
which  are  state-only  hazardous  wastes 
and  outside  the  scope  of  the  federal 
reg\ilations.  A  generator  of  state-only 
pesticide  residues  may  designate  such 
residues  as  "waste  pesticide"  and 
manage  the  residues  in  a  manner 
consistent  with  the  universal  waste 
management  standards  of  OAR  Division 
113,  under  a  state  water  pollution 
control  facility  permit,  at  a  Subpart  C 
facility  as  allowed  by  OAR  340-109- 
■0O10(4)(aI  or  in  a  Subpart  D  facility 
provided  land  disposal  restrictions  were 
met.  Portions  of  the  State  definition  for 
universal  waste,  OAR  340-113-0020(4) 
are  preUminarily  determined  to  be 
broader  in  scope  than  the  federal 
regulations  at  40  CFR  260.10  and  273.9 
by  the  addition  of  "waste  pesticides," 
which  as  defined  by  the  State  at  OAR 
340-109-0001(2){a),  are  those  not 
subject  to  regulation  as  hazardous  waste 
under  the  federal  regulations  at  40  CFR 
Parts  260  to  270.  Portions  of  the  State 
definition  of  "universal  waste,"  OAR 
340-113-0020(4),  are  also  preliminarily 
determined  to  be  broader  in  scope 
where  the  definition  includes  "pesticide 
residues"  that  are  not  part  of  the  federal 
program. 

The  State  regulation  at  OAR  340-113- 
0010(l)(a),  in  addition  to  wastes  covered 
by  40  CFR  273.3,  adds  waste  pesticides 
and  pesticide  residues  to  the 
applicability  section  of  the  imiversal 
waste  rules.  This  addition  is 
preliminarily  determined  to  be  broader 
in  scope  where  such  waste  pesticides  or 
pesticide  residues  would  not  be  part  of 
the  federal  program. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

Oregon  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  All  permits,  or  portions  of 
permits,  issued  by  EPA  Region  10  prior 
to  final  authorization  of  this  revision 
will  continue  to  be  administered  by  EPA 
Region  10  until  the  issuance  or  re- 
issuance after  modification  of  a  State 
RCRA  permit  and  until  EPA  takes  action 
.  on  its  permit  or  portion  of  permit. 
HSWA  provisions  for  which  the  State  is 
not  authorized  will  continue  in  effect 
imder  the  EPA-issued  permit  or  portion 
of  permit.  EPA  will  continue  to  issue 
permits,  or  portions  of  permits,  for 
HSWA  requirements  for  which  the  State 
program  in  Oregon  is  not  yet  authorized. 

I.  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  1151)  in 
Oregon? 

EPA's  decision  to  authorize  the 
hazardous  waste  program  does  not 
include  any  land  that  is,  or  becomes 


after  the  date  of  this  authorization, 
"Indian  Country,"  as  defined  in  18 
U.S.C.  1151.  This  includes:  (1)  All  lands 
within  the  exterior  boundaries  of  Indian 
reservations  within  or  abutting  the  State 
of  Oregon;  (2)  any  land  held  in  trust  by 
the  U.S.  for  an  Indian  tribe;  and  (3)  any 
other  land,  whether  on  or  off  an  Indian 
reservation  that  qualifies  as  Indian 
coimtry.  Therefore,  this  action  has  no 
effect  on  Indian  country.  EPA  retains 
jurisdiction  over  "Indian  Coimtry"  as 
defined  in  18  U.S.C.  1151  and  will 
continue  to  implement  and  administer 
the  RCRA  program  in  Indian  country. 

J.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4, 1993),  and 
therefore  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  action  also 
does  not  have  Tribal  implications 
within  the  meaning  of  Executive  Order 
13175  (65  FR  67249.  November  6,  2000). 
This  action  does  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationships  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 

This  action  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
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economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  action  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply 
Distribution  or  Use"  (66  FR  28344.  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  proposed  rule  does  not 
include  environmental  justice  issues 
that  require  consideration  under 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  volxmtary 
consensus  standard  in  place  of  another 


standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  imder 
the  executive  order.  This  proposed  rule 
does  not  impose  an  information 
collection  burden  under  the  provisions 


of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]. 

List  of  Subfects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands, 
Intergovermnental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004{b}  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926. 6974(b). 

Dated:  June  3,  2002. 
L.  John  lani, 

Regional  Administrator,  Region  10. 

[FR  Doc.  02-14760  Filed  6-14-02;  8:45  am] 
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DEPARTMEm*  OF  AGRICULTURE 

Agricultural  Marketing  Service 
rnyi-02-04] 

Nominations  for  Member  of  ttie 
NatkMial  Organic  Standards  Board 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 

summary:  The  Organic  Foods 
.Production  Act  (OFPA)  of  1990.  as 
amended,  requires  the  establishment  of 
a  National  Organic  Standards  Board 
(NOSB).  The  NOSE  is  a  15-member 
board  that  is  responsible  for  developing 
and  recommending  to  the  Secretary  a 
proposed  National  List  of  Approved  and 
Prohibited  Substances.  The  NOSB  also 
advises  the  Secretary  on  all  other 
aspects  of  the  National  Organic 
Program.  The  U.S.  Department  of 
Agricultiire  (USDA)  is  requesting 
nominations  to  fill  the  position  of 
Environmentalist  on  the  NOSB.  The 
Secretary  of  Agriculture  will  appoint  a 
person  to  serve  a  5-year  term  of  office 
that  will  commence  on  January  24, 
2003.  and  nm  until  January  24,  2008. 
USDA  encourages  eligible  minorities, 
women,  and  persons  with  disabilities  to 
apply  for  membership  on  the  NOSB. 
DATES:  Written  nominations,  with 
resimies,  must  be  post-marked  on  or 
before  August  16,  2002. 
ADDRESSES:  Nominations  should  be  sent 
to  Ms.  Katherine  E.  Benham, 
Agricultural  Marketing  Information 
Assistant,  USDA-AMS-TMP-NOP, 
1400  Independence  Avenue,  SW.,  Room 
4008-So.,  Ag  Stop  0268,  Washington, 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Katherine  E.  Benham,  (202)  205-7806; 
E-mail:  kathenne.benham@usda.gov: 
Fax:  (202) 205-7808. 
SUPPLEMENTARY  INFORMATION:  The  OFPA 
of  1990,  as  amended  (7  U.S.C.  Section 
6501  et  seq.),  requires  the  Secretary  to 


establish  an  organic  certification 
program  for  producers  and  handlers  of 
agricultural  products  that  have  been 
produced  using  organic  methods.  In 
developing  this  program,  the  Secretary 
is  required  to  establish  an  NOSB.  The 
purpose  of  the  NOSB  is  to  assist  in  the 
development  of  a  proposed  National 
List  of  Approved  and  Prohibited 
Substances  and  to  advise  the  Secretary 
on  other  aspects  of  the  National  Organic 
Program. 

The  current  NOSB  has  made 
recommendations  to  the  Secretary 
regarding  the  establishment  of  the  initial 
organic  program.  It  is  anticipated  that 
the  NOSB  will  continue  to  make 
recommendations  on  various  matters, 
including  recommendations  on 
substances  it  believes  should  be  allowed 
or  prohibited  for  use  in  organic 
production  and  handling. 

The  NOSB  is  composed  of  15 
members;  4  organic  producers,  2  organic 
handlers,  a  retailer,  3  environmentalists, 
3  public/consumer  representatives,  a 
scientist,  and  a  certifying  agent. 
Nominations  are  being  sought  to  fill  an 
Environmentalist  vacancy.  Any 
individual  desiring  to  be  appointed  to 
the  NOSB  at  this  time  must  demonstrate 
expertise  in  areas  of  enviroimiental 
protection  and  resource  conservation. 

Nominees  will  be  supplied  with  a 
biographical  information  form  that  must 
be  completed  and  returned  to  USDA 
within  10  working  days  of  its  receipt. 
Completed  biographical  information 
forms  are  required  for  a  nominee  to 
receive  consideration  for  appointment 
by  the  Secretary. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
NOSB  in  accordance  with  USDA 
policies.  To  ensure  that  the  members  of 
the  NOSB  take  into  account  the  needs 
of  the  diverse  groups  that  are  served  by 
the  Department,  membership  on  the 
NOSB  will  include,  to  the  extent 
practicable,  individuals  who 
demonstrate  the  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  information  collection 
requirements  concerning  the 
nomination  process  have  been 
previously  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  under 
OMB  Control  No.  0505-0001. 


Dated:  lune  11.  2002. 
A.J.  Yates. 

Administrator,  Agricultural  Mariceting 

Service. 

[FR  Doc.  02-15186  Filed  6-14-02:  8:45  am) 

BILLING  COOE  341(Mt2-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Longleaf  Ecosystem  Restoration 
Project,  National  Forests  In  Alabama, 
Talladega  National  Forest,  Oaicmuigee 
Ranger  District,  Tuscaloosa,  Hale, 
Bit>b,  and  Perry  Counties,  AL 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  Forest  Service  will  prepare  an 
Environmental  Impact  Statement  on  a 
proposal  to  emphasize  restoration  of  the 
longleaf  ecosystem  across  the  Talladega 
National  Forest,  Oakmulgee  Ranger 
District  in  a  systematic  five-year 
program  involving: 

1.  Intermediate  thinning  of 
approximately  3,726  acres  of  20-70  year 
old  off-site  trees,  primarily  loblolly  and 
shortleaf  pine.  Thiiming  would  occur  on 
105  sites  to  remove  damaged  and 
diseased  trees,  to  improve  stand  health, 
and  to  promote  future  longleaf  pine 
establishment. 

2.  Intermediate  thinning  on 
approximately  2.324  acres  to  improve 
habitat  for  the  endangered  red-cockaded 
woodpecker  (RCW),  primarily  longleaf 
pine  that  ranges  in  age  from  25  to  95 
years. 

3.  Restoration  of  the  native  longleaf 
pine  ecosystem  on  200  sites 
(approximately  6,700  acres)  currently 
identified  as  off-site,  high-risk  stands,  of 
declining  loblolly  pine,  shortleaf  pine, 
and  pine-hardwood. -Generally,  existing 
longleaf  pine  and  clumps  of  fire 
tolerant,  upland  hardwoods,  will  be 
retained.  Longleaf  pine  will  be  restored 
by  planting  except  where  enough 
longleaf  pine  remains  to  naturally 
reestablish  itself. 

DATES:  Comments  concerning  this 
analysis  should  be  received  in  writing 
by  July  25,  2002. 

ADDRESSES:  Send  written  comments  to: 
Emanuel  Hudson,  District  Ranger, 
Oakmulgee  Ranger  District,  9901 
Highway  5,  Brent,  Alabama  35034. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Emanuel  Hudson,  District  Ranger,  Jim 
Shores,  Silviculturist,  Larry  Mullins, 
NEPA  Coordinator,  Jim  Mawk.  Wildhfe 
Biologist,  Joe  Fowler.  Timber 
Management  Assistant,  Lovoyd 
Fountain.  Engineering  Technician, 
Telephone  Number:  (205)  926-9765, 
Fax  Number:  (205)  926-9712. 
SUPPLEMENTARY  INFORMATION: 

,  The  Proposal 

,1.  Intermediate  thinning  of 
approximately  3,726  acres  of  20-70  year 
old  off-site  trees,  to  increase  vigor  and 
growth  and  reduce  short-term  risk  of 
Southern  Pine  Beetle  (SPB)  infestation. 
This  thinning  will  begin  the  restoration 
process  of  changing  these  sites  to 
longleaf  pine/bluestem  or  longleaf  pine/ 
low  shrub  plant  communities.  These 
plant  communities  are  structurally 
simple  (pine  overstory  and  bluestem 
grass/shrub  understory),  shaped 
primarily  by  the  use  of  prescribed  fire, 
and  with  occasional  small  gaps 
occurring  from  natural  events. 

2.  Intermediate  thinning  on 
approximately  2,324  acres  of  red- 
cockaded  woodpecker  (RCW)  habitat, 
primarily  longleaf  pine.  These  stands 
range  in  age  from  25-95  years. 
Depending  on  site  and  stand  condition, 
the  objective  of  these  thinnings  is  to 
produce  mediiun  stocked  (70-100  basal 
area  {BA})  longleaf  pine  stands  with 
low  SPB  Risk  Factor,  which  are 
desirable  for  RCW  foraging  and 
colonization. 

3.  Restoration  cuts  on  approximately 
6.700  acres  of  off-site,  high-risk  stands 
of  declining  loblolly  pine,  shortleaf  pine 
and  pine/hardwood  to  restore  these  sites 
to  the  native  longleaf  pine/bluestem  or 
longleaf  pine/low  shrub  plant 
communities.  Generally,  longleaf  pine 
will  not  be  removed  in  restoration  cuts. 
However,  if  needed  to  improve  stand 
health,  some  longleaf  pine  clumps  with 
a  BA  >  70,  may  be  thinned  in  the 
restoration  cuts.  This  forest  health 
treatment  will  require  artificial 
regeneration  of  longleaf  pine  in  most 
stands.  In  parts  of  stands  where 
scattered  longleaf  pine  trees  exist, 
natural  regeneration  will  be  promoted. 

4.  Re-establish  restoration  cut  areas 
with  longleaf  pine  seedlings  within  five 
years  of  cutting.  Site  preparation  on  the 
6,700  acres  receiving  restoration  cuts 
would  be  accomplished  using  the 
herbicides  Imazapyr  (Trade  name: 
Arsenal)  and  Triclopyr  (Trade  name: 
Garlon  3A  &  Garlon  4).  This  herbicide 
application  would  be  used  on 
competing  vegetation  remaining  in 
restoration  areas  after  harvest  operations 
are  complete.  It  would  be  followed  by 

a  prescribed  bum  to  reduce  logging 
debris  to  help  accomplish  site  planting. 


Site  preparation  prescribed  for  each  site 
will  be  the  least  intensive  treatment 
needed  to  insure  survival  of  the  planted 
longleaf  seedlings.  If  needed,  herbicide 
application  would  also  be  used  to 
release  the  pine  seedlings  from 
competition  in  the  second  growing 
season. 

5.  To  help  achieve  the  desired 
restoration,  prescribed  burning  will  be 
used  to  favor  fire  adapted  species.  Use 
of  dormant  season  and  growing  season 
prescribed  bums  2  or  3  times  each 
decade,  will  reduce  tree  density  and 
promote  the  growth  of  fire  adapted 
grasses,  forbs,  and  shrubs. 

B.  Needs  for  the  Proposal 

1.  Restore  the  longleaf  pine  ecosystem 
to  provide  more  suitable  habitat  for  the 
red-cockaded  woodpecker  (RCW)  to  aid 
in  recovery.  RCW  is  an  endangered 
species. 

2.  Return  acreage  occupied  by  other 
tree  species  to  native  longleaf  pine  and 
promote  recovery  of  the  longleaf 
ecosystem. 

3.  Establish  a  systematic  program  to 
aid  in  longleaf  ecosystem  restoration. 
Loblolly  pine  and  shortleaf  pine  begin 
to  loose  vigor  and  exhibit  decline 
symptoms  at  approximately  age  50  on 
upland  sites.  They  do  not  reach 
adequate  age  and  size  to  provide 
sufficient  cavity  trees  for  RCW  nesting 
habitat  over  the  long  term. 

4.  Loblolly  pine  and  shortleaf  pine  are 
more  susceptible  to  SPB  than  longleaf 
pine.  Overstocked  pine  stands  need 
thinning  to  minimize  SPB  hazard  and  to 
reduce  potential  impacts  on  other 
resources  such  as  recreation,  wildlife, 
soil  and  water. 

5.  Some  of  the  off-site  stands  have 
woody/bmshy  midstory  and  understory. 
Thinning  of  these  stands  combined  with 
prescribed  bums  will  reduce  the 
number  of  off-site  and  encroaching 
species.  This  would  help  restore  and 
maintain  a  more  grassy  native 
groundcover. 

6.  Implement  the  goals  and  objectives 
of  the  Forest  Plan  to  protect  habitat  and 
improve  conditions  for  threatened, 
endangered  and  sensitive  species 
occurring  on  National  Forest  lands. 

C.  Nature  and  Scope  of  the  Decision  To 
Be  Made 

Whether,  and  to  what  extent,  to 
implement  an  accelerated  program  of 
restoring  sites  to  longleaf  pine  and 
associated  understory  species. 
Historically,  these  sites  were  part  of  the 
longleaf  pine  ecosystem  but  now 
contain  off-site  species  that  were 
artificially  introduced. 

The  fire  dependent  longleaf  pine 
ecosystem  was  the  most  prevalent  forest 
type  in  the  south  during  pre-settlement 


times.  During  settlement,  stands  of 
longleaf  pine  were  cleared  for 
agricultural  purposes  and  to  obtain 
building  materials.  By  1929.  most  of  the 
longleaf  pine  stands  had  been  cut. 

In  the  late  1960's  and  early  1970's 
regeneration  of  longleaf  pine  was 
difficult  and  often  unsuccessful. 
Longleaf  is  more  difficult  to  plant  than 
other  southern  pines  and  most  research 
on  growing  longleaf  has  only  been  done 
in  recent  years. 

Beginning  in  1985.  through  applied 
research,  the  availability  of 
containerized  seedlings,  and  experience, 
managers  became  very  successfid  at 
planting  longleaf  pine  with  the 
expectation  of  adequate  survival. 
Seedling  survival  on  the  Oakmulgee  RD 
now  averages  about  85-90%.  Currently, 
about  30.000  acres  of  native  longleaf 
pine  sites  on  the  Oakmulgee  Ranger 
District  are  growing  loblolly  and 
shortleaf  pine.  These  stands  are  in 
various  stages  of  collapse  due  to  loblolly 
decline  disease,  and  the  demise  of  these 
older  stands  is  occurring  faster  than 
they  are  being  restored  to  longleaf  at  our 
current  rate  of  restoration.  This  poses  a 
serious  threat  to  the  endangered  RCW 
due  to  its  loss  of  habitat.  Compounding 
this  problem  is  the  loss  of  many  stressed 
and  overstocked  loblolly  pine  stands 
due  to  Southern  Pine  Beetle  attack. 
Meanwhile,  the  associated  threat  of 
severe  fire  danger  is  increasing  because 
of  fuel  build-up  from  dead  timber. 

The  major  reasons  we  are  proposing 
this  project  are  to  reduce  the  loss  of 
native  plant  communities,  improve 
forest  health,  and  improve  RCW  habitat. 
To  overcome  this  loss  of  RCW  habitat, 
there  is  a  need  to  enhance  or  restore  the 
longleaf  pine  ecosystem  on  the  entire 
district.  However,  because  of  persormel, 
funding,  and  other  constraints,  for  the 
first  five  year  period,  we  have  selected 
as  a  priority  to  treat  stands  most 
severely  damaged  by  loblolly  decline 
disease.  The  stands  are  also  located 
where  we  ciurently  have  the  largest 
concentration  of  RCW.- 

D.  Proposed  Scoping  Process 

The  scoping  period  associated  with 
this  Notice  of  Intent  (NOI)  will  be  thirty 
(30)  days  in  length,  beginning  the  day 
after  publication  of  this  notice. 
Preliminary  scoping  for  this  proposal 
began  in  February  2002,  when 
information  was  shared  with  the  public 
on  the  proposal  and  plans  to  document 
the  analysis  in  an  Environmental  Impact 
Statement  (EIS).  A  public  tour  will  be 
held  on  Saturday  July  20,  2002  from  9 
a.m.  imtil  1  p.m.  This  tour  is  intended 
to  show  interested  individuals  a  few  of 
the  sites  proposed  for  treatment,  as  well 
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4S  similar  sites  that  have  been  treated  in 
the  past  few  years.  This  tour  will  serve 
as  the  public  scoping  meeting. 

A  preliminary  proposal  to  improve 
forest  health  was  developed  after  stand 
conditions  were  examined  in  2001 .  The 
proposal  has  been  refined  since  that 
time  and  some  preliminary  issues  and 
alternatives  have  been  developed  and 
are  included  in  this  notice.  A  decision 
to  proceed  with  an  Environmental 
Impact  Statement  has  been  made  due  to 
potential  effects  for  the  RCW  and  the 
possible  need  for  formal  consultation 
with  the  Fish  and  Wildlife  Service 
(USDI). 

The  Oakmulgee  Ranger  District  is 
seeking  additional  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  that  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  Draft  Environmental 
Impact  Statement  (DEIS).  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  relevant  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives. 

E.  Preliminary  Issues  Identified  to  Date 
Include 

1.  How  will  aquatic  habitats  be 
impacted  from  harvests  and  site 
preparation?  What  inventory  data  will 
be  needed? 

2.  What  will  be  the  impacts  on  TES/ 
PETS/MIS  (other  than  RCW)?  What 
inventory  data  will  we  need  to  evaluate 
impacts? 

3.  Will  prescribed  burning  negatively 
impact  air  quality?  What  will  be  the 
season  of  burning  and  interval  of 
burning? 

4.  What  will  be  the  effect  of 
herbicides  on  people,  wildlife,  and 
surface  water/groimd  water? 

5.  Can  off-site  treatments  to  restore 
the  longleaf  pine  ecosystem  be 
implemented  to  have  long-term  (and 
possible  short  term)  benefits  to  the  RCW 
while  having  no  negative  impacts  to  the 
existing  RCW  population? 

6.  What  impacts  will  the  proposed 
action  have  on  visual  quality  objectives? 

7.  What  impacts  will  the  proposed 
action  have  on  recreational 
opportunities? 


F.  Possible  Alternatives  Identified  to 
Date  Include 

1.  No  Action:  This  alternative  will 
serve  as  a  baseline  for  comparison  of 
alternatives.  Present  management 
activities  will  continue,  but  the 
proposed  project  will  not  be  done.  This 
alternative  will  be  fully  developed  and 
analyzed. 

2.  Proposed  Action:  As  listed  above, 
this  alternative  would  include  a  five- 
year  systematic  program  of  thinning  and 
restoration  cuts.  Site  Preparation  of  the 
restoration  areas  would  be 
accomplished  using  herbicides  and 
prescribed  burning.  These  site 
preparation  methods  would  result  in 
fully  stocked  stands  of  longleaf  pine 
seedlings  in  three  to  five  years  after  the 
restoration  cuts  are  complete.  Release  of 
seedlings  would  be  accomplished 
through  the  use  of  herbicides  and 
prescribed  burning.  In  addition, 
prescribed  burning  will  be  used  to 
maintain  habitat  conditions  for  native 
species  of  plants  and  wildlife. 

3.  Modified  Proposed  Action:  This 
alternative  would  include  a  five-year 
program  of  thiiming  and  restoration 
cuts.  Site  preparation  would  be  done 
using  mechanized  equipment;  release  of 
seedling  would  be  with  hand  tools;  and 
prescribed  burning  will  not  be  used  to 
maintain  habitat  conditions  for  native 
species  of  plants  and  wildlife. 

G.  Special  Permit  Needs 

There  are  no  special  permits  required 
from  any  State  or  Federal  agencies  in 
order  to  implement  this  project. 

H.  Lead  Agency 

The  USDA  Forest  Service  is  the  lead 
agency  for  this  project.  The  Fish  and 
Wildlife  Service  (USDI)  has  been 
involved  with  this  proposal  since 
inception  and  will  continue  to  be 
throughout  this  analysis.  Formal 
consultation  may  be  required  in  order  to 
implement  one  or  more  of  the 
alternatives. 

The  Oakmulgee  Ranger  District 
requests  that  conunents  be  as  specific  as 
possible  for  this  proposal  and  be  sent  to: 
Emanuel  Hudson,  District  Ranger, 
USDA  Forest  Service,  9901  Hi^way  5, 
Brent,  Alabama  35034. 

It  is  estimated  that  the  draft  EIS  will 
be  available  for  public  comment  by  July 
31,  2003.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  this  time.  To  be  helpful, 
comments  on  the  DEIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  [see  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 


procediual  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of 
DEIS's  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  the  agency  to  the  reviewers' 
position  and  contentions:  Vennon 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.  S.  519,  553  (1978). 
Enviroiunental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS).  City.of  Angoon 
V.  Model,  803  F.  2d  1016,  1022  {9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  conunents  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  FEIS. 

Estimated  Date  for  FEIS 

After  the  DEIS  comment  period  ends, 
the  conunents  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final 
Environmental  Impact  Statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  November  2003.  The  responsible 
official  will  consider  the  comments, 
responses,  environmental  consequences 
discussed  in  the  final  supplement, 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision  (ROD).  That  decision  will  be 
subject  to  appeal  under  36  CFR  215. 

The  responsible  official  for  this 
project  will  be  Emanuel  Hudson, 
District  Ranger  for  the  Oakmulgee 
Ranger  District,  National  Forest  in 
Alabama  at  9901  Highway  5,  Brent, 
Alabama  35034. 

Dated:  June  11,  2002. 
Emanuel  Hudson, 
District  Ranger. 
[PR  Doc.  02-15155  Filed  6-14-02;  8:45  am] 

BILUNa  COOe  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Revise  and  Extend 
a  Currently  Approved  Information 
Collection 

AGENCY:  National  Agricultural  Statistics 
Service.  USDA. 
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ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
3  CFR  part  1320  (60  FR  44978,  August 
29, 1995),  this  notice  announces  the 
intention  of  the  National  Agricultiu^l 
Statistics  Service  (NASS)  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection,  the 
Field  Crops  Objective  Yield  Surveys. 
DATES:  Comments  on  this  notice  must  be 
received  by  August  21,  2002,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  AgricultiU'e, 
Room  5336  South  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250  or  sent 
electronically  to 
gincbride@nass.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Allen,  Associate  Administrator, 
National  Agricultiual  Statistics  Service, 
U.S.  Department  of  Agriculture,  (202) 
720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Field  Crops  Objective  Yield. 

OAfB  Control  Number:  0535-0088. 

Expiration  Date  of  Approval:  August 
1(1.  2002. 

Type  of  Request:  Intent  to  extend  and 
•evise  a  currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production.  The  Field  Crops  Objective 
Yield  Surveys  objectively  predict  yields 
for  com,  cotton,  potatoes,  soybeans,  and 
wheat.  Sample  fields  are  randomly 
selected  for  these  crops,  plots  are  laid 
out,  and  periodic  counts  and 
measurements  are  taken  and  then  used 
to  forecast  production  during  the 
growing  season.  Production  forecasts  are 
published  in  USDA  Crop  Production 
reports.  Decreases  in  the  previous 
number  of  sample  plots  and  in  the 
number  of  data  collections  per  sample 
plot  are  planned.  The  Field  Crops 
Objective  Yield  Surveys  has  approval 
from  OMB  for  a  3-year  period;  NASS 
intends  to  request  that  the  surveys  be 
approved  for  another  3  years. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  24  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
7.225. 

Estimated  Total  Annual  Burden  on 
Aespondents:  2,900  hours. 


These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
section  1770  of  the  Food  Security  Act  of 
1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Giimy  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  All  responses  to  this  notice 
will  become  a  matter  of  public  record 
and  be  summarized  in  the  request  for 
OMB  approval. 

Dated:  June  4,  2002. 
Rich  Allen, 

Associate  Administrator. 
[FR  Doc.  02-15124  Filed  6-14-02;  8:45  am] 

BILUNO  COOE  3410-20-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
with  briefing  of  the  California  Advisory 
Committee  to  the  Commission  will 
convene  at  8:00  p.m.  and  recess  at  10:00 
p.m.  on  Wednesday,  July  24,  2002,  at 
the  Crown  Plaza  Hotel/Union  Square, 
480  Sutter  Street,  San  Francisco, 
California  94108.  The  Committee  will 
discuss  format  and  procedures  for 
conducting  a  briefing.  The  Committee 
will  reconvene  on  Thursday,  July  25, 
2002,  at  9:00  a.m.  and  adjourn  at  3:00 
p.m.,  to  be  briefed  by  community 
leaders  and  public  officials  on  racial 
profiling. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Phifip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  niles 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  10,  2002. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-15126  Filed  6-14-02:  8:45  am] 
BILUNO  COOe  633S-01-P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
with  briefing  of  the  Michigan  Advisory 
Committee  to  the  Commission  will 
convene  ft-om  9:00  a.m.  and  adjourn  at 
5:00  p.m.  on  Thursday,  June  27,  2002, 
at  the  Hotel  Pontchartrain,  Two 
Washington  Boulevard,  Detroit, 
Michigan  48226.  The  purpose  of  the 
planning  meeting  with  briefing  is  to 
discuss  Muslim  and  Arab  American 
civil  rights  issues  post  9/11,  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jack  Martin, 
(248)  645-5370,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  11.  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  02-15125  Filed  6-14-02;  8:45  am] 

BILUNO  CODE  6U»-01-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-423-810] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Ttian 
Fair  Value:  Structural  Steel  Beams 
from  Luxembourg 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value. 

EFFECTIVE  DATE:  June  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Margarita  Panayi, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-0049,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
("Department's")  reg\Uations  are 
references  to  19  CFR  Part  351  (April 
2001). 

Scope  of  the  Investigation 

The  scope  of  this  investigation  covers 
doubly-symmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  pimched,  notched, 
painted,  coated,  or  clad.  These 
structural  st6el  beams  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes.  All  the  products  that  meet 
the  physical  and  metallurgical 
descriptions  provided  above  are  within 
the  scope  of  this  investigation  unless 
otherwise  excluded.  The  following 
products  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
investigation:  (1)  Structural  steel  beams 
greater  than  400  pounds  per  linear  foot, 
(2)  structiual  steel  beams  that  have  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches,  and  (3)  structural 


steel  beams  that  have  additional 
weldments,  coimectors,  or  attachments 
to  I-sections,  H-sections,  or  pilings; 
however,  if  the  only  additional 
weldment,  connector  or  attachment  on 
the  beam  is  a  shipping  brace  attached  to 
maintain  stability  during  transportation, 
the  beam  is  not  removed  from  the  scope 
definition  by  reason  of  such  additional 
weldment,  connector,  or  attachment. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000, 
7216.61.0000,  7216.69.0000, 
7216.91.0000,  7216.99.0000, 
7228.70.3040,  and  7228.70.6000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Amendment  of  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Act,  on  May  20,  2002,  the 
Department  published  the  final 
determination  in  the  less-than-fair-value 
(LTFV)  investigation  on  stnictiual  steel 
beams  from  Luxembourg.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Structural  Steel  Beams 
from  Luxembourg,  67  FR  35488.  On  May 
22,  2002,  we  received  a  submission, 
timely  filed  pursuant  to  19  CFR 
351.224(c)(2),  from  the  respondent, 
ProfilARBED,  S.A.  (ProfiL^lBED), 
alleging  ministerial  errors  in  the 
Department's  final  determination  with 
respect  to  the  application  of  facts 
available  for  the  ocean  freight  expense 
on  U.S.  sales,  the  revision  of  the  date  of 
sale  for  certain  U.S.  sales,  and  the 
failure  to  convert  the  normal  value  to 
U.S.  dollars  in  the  margin  calculation 
programming.  On  May  28,  2002,  the 
petitioners'  submitted  comments  with 
respect  to  ProfilARBED's  claim 
regarding  ocean  freight. 

After  analyzing  ProfilARBED's 
submission,  we  agree  that  the 
Department  made  ministerial  errors  by 
(1)  incorrectly  revising  the  date  of  sale 
to  U.S.  sales  made  from  a  warehouse, 
and  (2)  failing  to  convert  the  third 
country  normal  value  ft-om  Euros  to  U.S. 
dollars  before  making  the  CEP  offset  and 
calculating  the  per-unit  dumping 
margin.  With  respect  to  the  first 
allegation  concerning  ocean  freight 


expense,  we  have  determined  that  there 
was  no  ministerial  error  in  either  the 
Department's  decision  to  apply  facts 
available  to  the  ocean  freight  expense, 
or  in  selecting  the  facts  available  rate  for 
the  expense.  See  Memorandiun  to 
Richard  Moreland  from  The  Team, 
dated  June  5,  2002,  for  further 
discussion  of  ProfilARBED's  ministerial 
errors  allegations  and  the  Department's 
analysis. 

Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  in  the  LTFV  investigation 
on  structiual  steel  beams  from 
Luxembourg. 

The  revised  weighted-average 
dumping  margin  is  as  follows: 


Exporter/Manufacturer 

Weighted-Average 
Margin  Percent- 
age 

ProfilARBED  

All  Others    

6.14 
6.14 

'  The  petitioners  in  this  investigation  are  the 
Committee  for  Fair  Beam  Imports  and  its  individual 
members.  Northwestern  Steel  and  Wire  Company, 
Nucor  Corporation,  Nucor-Yamato  Steel  Company, 
and  TXI-Chaparral  Steel  Company,  domestic 
manufacturers  of  Structural  Steel  Beams. 


In  accordance  with  section 
735(c)(5)(A),  we  have  based  the  "all 
others"  rate  on  the  dumping  margin 
found  for  the  sole  producer/exporter 
investigated  in  this  proceeding, 
ProfilARBED. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  United  States  Customs  Service  to 
continue  suspending  liquidation  on  all 
imports  of  the  subject  merchandise  irom 
Luxembourg.  Customs  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  margin 
shown  above.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  final  determination. 

This  investigation  and  notice  are  in 
accordance  with  sections  735(d)  and 
777(i)(l)oftheAct. 

DATED:  June  7,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-15206  Filed  6-14-02;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Requeat  for  Public  Commenta  on  Short 
Supply  Requeat  Under  the  United 
Statea-CaribtMan  Baain  Trade 
Partnerahip  Act  (CBTPA) 

June  12.  2002. 

agency:  Committee  for  the 
Implementation  oT  Textile  Agreements 
(CITA). 

ACTION:  Request  for  public  conunents 
concerning  a  request  for  a  determination 
that  certain  100  percent  cotton  yam- 
dyed  flannel  fabrics,  for  use  in  apparel 
articles,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  imder  the 
CBTPA. 

SUMMARY:  On  June  11,  2002  the 
Chairman  of  CITA  received  a  petition 
from  Intradeco  Corporation  alleging  that 
certain  100  percent  cotton  yarn-dyed 
flannel  fabrics,  classified  in  subheading 
5208.43.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
for  use  in  apparel  articles,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  It  requests  that  apparel  of  such 
fabrics  be  eligible  for  preferential 
treatment  imder  the  CBTPA.  CITA 
hereby  solicits  public  comments  on  this 
request,  in  particular  with  regard  to 
whether  such  fabrics  can  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  maimer. 
Comments  must  be  submitted  by  July  2, 
2002  to  the  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  Room  3001,  United  States 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact:  Richard  Stetson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  213(b)(2)(A)(v)(II)  of  the 
Carribean  Basin  Economic  Recovery  Act,  as 
added  by  Section  211(a)  of  the  CBTPA; 
Section  6  of  Executive  Order  No.  13191  of 
January  17,  2001. 

Background 

The  CBTPA  provides  for  quota-  and 
duty-ft«e  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yams  and  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  CBTPA  also 
provides  for  quota-  and  duty-free 
treatment  for  apparel  articles  that  are 


both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
CBTPA  beneficiary  countries  from  fabric 
or  yam  that  is  not  formed  in  the  United 
States  or  a  beneficiary  country,  if  it  has 
been  determined  that  such  fabric  or  yam 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  maimer.  In  Executive  Order  No. 
13191,  the  President  delegated  to  CITA 
the  authority  to  determine  whether 
yams  or  fabrics  cannot  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
CBTPA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  public 
participation  in  any  such  determination. 
On  March  6,  2001,  CITA  published 
procedures  that  it  will  follow  in 
considering  requests.  (66  FR  13502). 

On  June  11,  2002,  the  Chairman  of 
CITA  received  a  petition  from  Intradeco 
Corporation  of  Miami,  Florida,  alleging 
that  certain  100  percent  cotton  yam- 
dyed  flannel  fabrics,  classified  in 
HTSUS  subheading  5208.43.00,  of 
construction  2X2  twill  weave  64X54, 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  requesting  quota- 
and  duty-free  treatment  under  Ae 
CBTPA  for  apparel  articles  that  are  both 
cut  and  sewn  in  one  or  more  CBTPA 
•beneficiary  countries  from  such  fabrics. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  fabrics  can  be 
supplied  by  the  domestic  industry  in 
commerciaJ  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
fabrics  that  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for 
these  fabrics  for  purposes  of  the 
intended  use.  Comments  must  be 
received  no  later  than  July  2,  2002. 
Interested  persons  are  invited  to  submit 
six  copies  of  such  comments  or 
information  to  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  room  3100,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

If  a  comment  alleges  that  these  fabrics 
can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner,  CITA  will  closely 
review  any  supporting  documentation, 
such  as  a  signed  statement  by  a 
manufacturer  of  the  fabrics  stating  that 
it  produces  the  fabrics  that  are  the 
subject  of  the  request,  including  the 
quantities  that  can  be  supplied  and  the 
time  necessary  to  fill  an  order,  as  well 
as  any  relevant  information  regarding 
past  production. 

CI'TA  will  protect  any  business 
confidential  information  that  is  marked 


business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

James  C,  Leonard  in. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  02-15218  Filed  6-12-02:  4:37  pm) 
BiLUNO  cooe  3S10-On-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Quidellnea  for  Enauring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
DIaaeminated  by  the  Commodity 
Futurea  Trading  Commlaaion 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (CFTC  or  agency) 
in  accordance  with  Section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-554:  H.R.  5658)  as 
implemented  by  the  final  guidelines 
published  by  the  Office  of  Management 
and  Budget,  Executive  Offige  of  the 
President,  on  September  28,  2001  (66  FR 
49718)  and  on  January  3,  2002  (67  FR 
369)  (and  reprinted  in  their  entirety  on 
Febmary  22,  2002,  67  FR  8452). 
"Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies," 
posted  its  draft  guidelines  on  the  CFTC 
website,  http://wwn'.cftc.gov/  on  April 
22,  2002  {see  67  FR  19558.  April  22, 
2002). 

DATES:  Comment  period  extended  to 
July  19,  2002. 

FOR  FURTHER  INFORMATION:  Comments 
should  be  sent  by  email  to 
mailto:informaUonquality@cftc.gov  OT 
by  FAX  to  Information  Quality  at  (202) 
418-5541. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  requests  to  extend  the 
comment  period  in  order  to  provide 
additional  time  for  review  of  the  draft 
guidelines,  the  Commission  extended 
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the  comment  period  from  June  1,  2002 
to  July  19.  2002. 

Dated:  June  11.  2002. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-15179  Filed  6-14-02;  8:45  am) 

nUJNO  CODE  63S1-41-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  Tne  Leader,  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
16.  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  biuden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 
•  (3)  is  the  estimate  of  burden  accurate; 
(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 


burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  )une  11,  2002. 
)ohn  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Application  for  Ability  to 
Benefit  Testing  Approval  (JS). 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit  (primary),  individuals  or 
household,  not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  150090. 
Burden  Hours:  77040. 

Abstract:  The  Secretary  will  publish  a 
list  of  approved  tests  which  can  be  used 
by  postsecondary  educational 
institutions  to  establish  the  ability  to 
benefit  for  a  student  who  does  not  iiave 
a  high  school  diploma  or  its  equivalent 
for  Student  Financial  Assistance 
I*rograms. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2065.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be' addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  RegionaJ 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese®ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
202-708-9266.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-15145  Filed  6-14-02:  8:45  am] 
BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 


of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  17, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Acting  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  June  11,  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Ofifice  of  Postsecondary  Education 

TvP'  o/fleWew:  Reinstatement. 


iile:  The  Program  for  North 
American  Mobility  in  Higher  Education 

(JS). 
Frequency:  Annually. 
Affected  Public:  Not-for-profit 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  20. 
Burden  Hours:  600. 
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Abstract:  The  Program  for  North 
American  Mobility  in  Higher  Education 
is  a  competition  grant  program  which 
supports  institutional  cooperation  and 
student  exchange  among  the  coimtries 
of  the  U.S.,  Mexico,  and  Canada. 
Funding  supports  the  participation  of 
U.S.  institutions  and  students  in 
trilateral  consortia  of  institutions  of 
higher  education.  Funding  will  be 
multi-year,  with  projects  lasting  up  to 
foiu-  years. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2038.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202^651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266  or  via  his  Internet 
address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Office  of  Postsecondary  Education 

II  Type  of  Review:  New. 
' '  Title:  Annual  Performance  Report 
forms  for  the  FIPSE  US-Brazil  Higher 
Education  Consortia  Program  (JS). 

Frequency:  Annually. 
M^ected  Public:  Not-for-profit 
institutions  (primary).  State,  Local,  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  20. 
Burden  Hours:  400. 

Abstract:  FIPSE's  US-Brazil  Higher 
Education  Consortia  Program  awards 
grants  to  U.S.  institutions  participating 
in  bilateral  institutional  cooperation  and 
student  exchange  programs  in  the 
United  States  and  Brazil.  The  enclosed 
protocols  for  the  first  year  and  second 
year  annual  reports  are  necessary  to 
ensitfe  that  the  information  and  data  to 
be  collected  will  result  in  a  balanced 
and  effective  assessment  of  the  student 
exchanges  and  curricular  developments 


II 


of  the  US-Brazil  Higher  Education 
Consortia  Program. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  1941.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vjVan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266  or  via  his  Internet   ■ 
address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-15146  Filed  6-14-02;  8:45  am] 
WLUNQ  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

[CFDA  No.:  84.350A] 

Transition  to  Teaching  Program; 
Notice  inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2002 

Purposes  of  Program:  The  Transition 
to  Teaching  program  supports  the 
recruitment  and  retention  of  highly 
qualified  mid-career  professionals, 
school  paraprofessionals,  and  recent 
college  graduates  as  teachers  in  high- 
need  schools,  through  use  of  existing,  or 
development  and  enhancement  of  new, 
alternative  routes  to  certification. 

Eligible  Applicants:  A  State 
educational  agency  (SEA);  a  high-need 
local  educational  agency  (LEA);  a  for- 
profit  or  nonprofit  organization  with  a 
proven  record  of  effectively  recruiting 
and  retaining  highly  qualified  teachers, 
in  partnership  with  a  high-need  LEA  or 
an  SEA;  an  institution  of  higher 
education  (IHE),  in  partnership  with  a 
high-need  LEA  or  an  SEA;  a  regional 
consortium  of  SEAs;  or  a  consortium  of 
high-need  LEAs. 

Application  Available:  June  17,  2002. 


Deadline  for  Transmittal  of 
Applications:  August  1.  2002. 

Deadline  for  Intergovernmental 
Review:  September  30,  2002. 

Estimated  Available  Funds: 
Approximately  $35,000,000.  The 
Department  has  established  separate 
funding  categories  for  projects  of 
different  scope.  These  categories  are  (1) 
national/regional  projects,  where 
placement  of  teachers  would  be  in  LEAs 
in  more  than  one  State;  (2)  statewide 
projects,  where  placement  of  teachers 
would  be  statewide  or  in  LEAs  scattered 
across  a  particular  State;  and  (3)  local 
projects,  where  placement  of  teachers 
would  be  in  one  LEA  or  in  two  or  more 
LEAs  located  in  close  proximity  to  one 
another. 

The  estimated  available  funds  for 
each  category  is  as  follows:  National/ 
regional  projects:  $7,750,000;  Statewide 
projects:  $15,000,000;  Local  projects: 
$12,500,000. 

Funds  available  in  future  years 
depend  on  the  level  of  Congressional 
appropriations. 

Estimated  Range  of  Awards:  National/ 
regional  projects — $300,000-$!, 200,000 
per  year;  Statewide  projects— $150,000- 
$600,000  per  year;  Local  projects — 
$50,00a-$400.000  per  year. 

Estimated  Average  Size  of  Awards: 
National/regional  project8--$75b.000 
per  year;  Statewide  projects — $375,000 
per  year;  Local  projects— $225,000  per 
year. 

Estimated  Number  of  A  wards: 
National/regional  grants — 10;  Statewide 
grants— 37;  Local  grants — 60. 

Maximum  Awards:  The  maximum 
award  amounts  are  expected  to  be 
$1,200,000  per  year  for  a  National/ 
Regional  project,  $600,000  per  year  for 
a  Statewide  project,  or  $400,000  per 
year  for  a  Local  project.  Absent 
exceptional  circumstances,  the 
Department  does  not  intend  to  make 
awards  in  excess  of  these  amounts. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part.  74.  75,  77,  79.  80,  82,  85. 
86.  97,  98.  and  99.  (b)  The  special  rules 
announced  in  this  notice. 

Page  Limit.  The  application  narrative 
is  where  applicants  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  applications.  Applicants  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  50  pages,  using  the 
following  standards: 

•  A  page  is  8.5'  x  11".  on  one  side 
only,  with  1"  margins  at  the  top.  bottom 
and  both  sides. 
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•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figiues,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  For  charts,  tables,  and  graphs,  also 
use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10-pitch. 
Reviewers  will  not  read  any  pages  of 
applications  that — 

•  Exceed  the  page  limit  if  one  applies 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  one  applies  other  standards. 
SUPPLEMENTARY  INFORMATION:  On 
January  8,  2002,  President  Bush  signed 
the  No  Child  Left  Behind  Act  of  2001 
(Pub.  L.  107-110)  (NCLB)  into  law. 
NCLB,  which  substantially  revises  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  is  intended  to 
provide  all  of  America's  students  with 
the  opportunity  and  means  to  achieve 
academic  success.  It  embodies  the  four 
key  principles  of  the  President's 
education  reform  plan:  (1) 
Accountability  for  results,  (2)  expanded 
State  and  locai  flexibility  and  reduced 
"red  tape,"  (3)  expanded  choices  for 
parents,  and  (4)  focusing  resources  on 
proven  educational  methods. 

These  principles  aim  to  produce 
fundamental  reforms  in  classrooms 
throughout  America.  NCLB  provides 
officials  and  educators  at  the  school, 
school  district,  and  State  levels 
substantial  flexibility  to  plan  and 
implement  school  programs  that  will 
help  close  the  achievement  gap  between 
disadvantaged  and  minority  students 
and  their  peers.  At  the  same  time,  the 
reauthorized  Act  holds  school  officials 
accoimtable — to  parents,  students,  and 
the  public — for  achieving  results.  These 
and  other  major  changes  to  the  ESEA 
redefine  the  Federal  role  in  K-12 
education  to  focus  on  improving  the 
academic  performance  of  all  students. 

The  full  text  of  this  law  may  be  found 
on  the  Internet  at:  http://www.ed.gov/ 
le^slation/ESEA02/. 

Ensuring  that  all  students  in  this 
Nation  succeed  academically  will 
require  America's  schools  to  hire  and 
retain  high-quality  teachers  as  never 
before.  Our  responsibility  to  ensure  that 
all  students  meet  challenging  content 
and  performance  standards,  and  ensure 
that  no  child  is  left  behind,  means  that 
the  2.2  million  teachers  that  our  schools 
will  need  to  hire  over  the  next  ten  years 
will  need  to  have  thorough  subject- 
matter  knowledge  of  the  areas  they 
teach  and  effective  teaching  skills. 


Yet  many  of  our  highest-need  schools 
and  LEAs  are  hard  pressed  to  find 
enough  well-qualified  applicants, 
particularly  in  such  fields  as 
mathematics  and  science.  As  school 
enrollments  continue  to  grow  and 
retirements  from  the  current  teacher 
force  increase,  the  Nation's  teacher 
recruitment  and  preparation  challenges 
will  grow  even  more  daunting. 

Recognizing  the  importance  of  highly 
qualified  teachers.  Congress  created  in 
Title  II  of  the  ESEA  a  means  for  helping 
schools  and  LEAs  to  prepare,  recruit, 
and  retain  highly  qualified  teachers  and 
principals.  The  Transition  to  Teaching 
program  is  one  of  the  components  of 
Title  n.  It  is  designed  to  help  the 
Nation's  most  severely  pressed  LEAs  to 
supplement  their  efforts  to  secure  highly 
qualified  teachers  by  enabling  those 
LEAs  to  hire  and  retain  as  teachers 
talented  candidates  fit}m  other 
professions  and  nontraditional 
backgrounds.  The  program  does  so  by — 

(1)  Making  use,  or  fostering  the 
development  and  enhancement  of. 
State-sanctioned  alternative  routes  to 
teaching; 

(2)  Supporting  both  recruitment 
efforts  to  find  teacher  candidates  from 
non-traditional  backgrounds,  and  the 
financial  incentives  these  candidates 
may  need  to  make  the  career  change 
into  teaching; 

(3)  Helping  these  teacher  candidates 
to  gain  State  certification;  and 

ft)  Making  available  quality 
mentoring  and  other  follow-up  support 
during  these  individuals'  initial  years  in 
the  classroom. 

Priority 

Under  34  CFR  75.105(c){2)(i).  the 
Department  awards  a  competitive 
preference  to  an  application  that  meets 
the  following  statutory  priority: 

Consistent  with  the  statutory  priority 
in  ESEA  section  2313(c),  the  Secretary 
awards  five  (5)  additional  points  to  a 
partnership  or  consortium  that  includes 
either  a  "high-need  LEA"  or  a  "high- 
need  SEA."  See  the  "Definitions" 
section  of  this  notice  for  the  meaning  of 
these  terms. 

Waiver  of  Proposed  Rulemaking:  It  is 
the  SecretiaJry's  practice,  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  rules  and  competitive 
preferences.  Section  437(d)(1)  of  the 
General  Education  Provisions  Act 
(GEPA),  however,  allows  the  Secretary 
to  exempt  from  rulemaking 
requirements  rules  governing  the  first 
grant  competition  under  a  new  or 
substantially  revised  program  authority 
(20  U.S.C.  1232(d)(1)).  The  Secretary,  in 


accordance  with  section  437(d)(1)  of 
GEPA,  has  decided  to  forego  public 
comment  in  order  to  ensure  timely  grant 
awards. 

Requirements  for  FY  2002  Competition 

Selection  Criteria.  The  Secretary  will 
use  selection  criteria  in  section  75.209 
of  EDGAR  to  evaluate  each  application. 
An  applicant  may  earn  up  to  100  points 
on  the  basis  of  its  response  to  these 
selection  criteria.  The  general  subject 
areas  and  the  corresponding  maximum 
number  of  points  are: 
Need  for  Project  (10  points) 
Quality  of  the  Project  Design  (25  points) 
Quality  of  Project  Services  (20  points) 
Quality  of  Project  Personnel  (10  points) 
Adequacy  of  Resources  (10  points) 
Quality  of  the  Management  Plan  (10 

points) 
Quality  of  the  Project  Evaluation  (15 

points) 
A  full  statement  of  the  section  criteria, 

and  required  application  descriptions 

that  must  be  provided  in  response  to 

these  criteria,  is  contained  in  the 

application  package  for  this  program. 

Requirements  For  Application 
Content.  ESEA  section  2313(d)(2) 
identifies  information  that  must  be 
included  in  any  application  the 
Department  would  fund.  As  explained 
in  the  program's  application  package, 
we  are  requiring  applicants  to  address 
this  information  in  response  to  specific 
selection  criteria. 

Definitions.  For  piuposes  of  the 
Transition  to  Teaching  Program — 

"Higfi-need  LEA"  means  an  LEA. 
that— 

1.  (a)  Serves  not  fewer  than  10,000 
children  from  families  with  incomes 
below  the  poverty  line,  or  (b)  for  which 
not  less  than  20  percent  of  the  children 
served  by  the  LEJA  are  from  families 
with  incomes  below  the  poverty  line, 
and 

2.  For  which  there  is  (a)  a  high 
percentage  of  teachers  not  teaching  in 
the  academic  subjects  or  grade  levels  the 
teachers  were  trained  to  teach,  or  (b)  a 
high  percentage  of  teachers  with 
emergency,  provisional,  or  temporary 
certification  or  licensing.  See  ESEA 
section  2102(3). 

Applicants  will  need  to  include 
information  in  their  applications  that 
demonstrates  that  they,  or  the  LEA(s) 
with  which  they  will  work,  meet  this 
definition. 

Note:  For  purposes  of  the  four  elements  of 
this  statutory  definition  of  high-need  LEA: 

1.  (a)  The  total  number  of  children  in 
poverty,  as  referenced  above,  can  be 
found  on  the  Census  Bureau  Web  site  at: 
http://www.census.gov/housing/saipe/ 
sd97/. 
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I  This  site  reports  the  number  of 
children  in  poverty  for  every  school 
district  in  the  United  States.  Locate  the 
file  for  your  State's  data,  and  find  your 
LEA.  The  sixth  column  provides  the 
ntimber  of  children  in  poverty. 

1.  (b)  LEA  poverty  rates  referenced  in 
1(b)  of  the  definition  of  high-need  LEA 
can  be  accessed  on  the  Department's 
Web  site  at  the  follovNring  address: 
www.ed.gov/offices/OESE/reap.html. 

See  at  this  address  "Application 
Instructions"  and  find  the  appropriate 
spreadsheet  for  the  "State"  in  which  the 
li;A  is  located.  Column  11  identifies  the 
percentage  of  an  LEA's  children  from 
families  below  the  poverty  line.  These 
poverty  rates  are  available  for  LEAs  that 
are  included  in  the  National  Center  for 
Education  Statistics  (NCES)  Conunon 
Core  of  Data  (CCD). 

An  LEA  not  included  in  the  CCD  must 
provide  other  data,  such  as  the  adjusted 
poverty  data  that  its  State  used  to  make 
its  Title  I  allocations,  to  demonstrate  its 
eligibility. 

2.  (a)  The  Department  does  not  have 
available  to  it  suitable  data  with  which 
to  define  a  "high  percentage"  of 
teachers  not  teaching  in  the  academic 
subjects  or  grade  levels  the  teachers 
were  trained  to  teach.  Therefore,  to  be 
eligible  to  receive  an  award,  LEAs 
unable  to  meet  the  definition 
immediately  below  for  "high  percentage 
of  teachers  with  emergency,  provisional, 
or  temporary  certification  or  licensing" 
will  need  to  demonstrate  to  the 
Department's  satisfaction  that  they  have 
a  high  percentage  of  teachers  not 
teaching  in  the  academic  subjects  or 
grade  levels  the  teachers  were  trained  to 
teach.  The  Department  will  review  this 
aspect  of  the  applications  on  a  case-by- 
case  basis. 

2.  (b)  The  best  data  available  to  the 
Department  on  the  percentage  of 
teachers  with  emergency,  provisional,  or 
temporary  certification  or  licensing 
comes  from  the  reports  on  the  quality  of 
teacher  preparation  that  States  provided 
to  the  Department  in  October  2001 
under  section  207  of  the  Higher 
Education  Act  (HEA).  Specifically, 
States  provided  the  percentage  of 
teachers  in  their  LEAs  teaching  on 
waivers,  both  on  a  statewide  basis  and 
in  high-poverty  LEAs.  Based  on  data 
from  these  reports,  the  national  average 
of  teachers  on  waivers  in  high-poverty 
LEAs  is  11  percent.  The  Secretary  has 
determined  that,  for  purposes  of  the 
definition  of  high-need  LEA  in  section 
2102,  an  LEA  with  at  least  11  percent  of 
its  teachers  teaching  with  emergency, 
provisional,  or  temporary  certification 
or  licensing,  i.e.,  without  an  initial  or 
more  advanced  State  (or,  where 
applicable,  LEA)  teaching  certification 


or  license,  has  a  "high  percentage"  of 
these  teachers  and  so  meets  the 
statutory  definition. 

"High-need  SEA"  means  an  SEA  of  a 
State  in  which  at  least  one  LEA  is  a 
high-need  LEA. 

Note:  While  the  ESEA  requires  the 
Department  to  give  priority  to  applications 
from  a  partnership  or  consortium  that 
includes  a  "high-need  LEA"  or  "high-need 
SEA,"  the  ESEA  does  not  define  the  term 
"high-need  SEA."  Our  definition  of  this  term 
enables  all  SEAs  to  be  considered  high-need 
SEAs.  However,  a  few  States  provided  in 
their  October  2001  reports  to  the  Department 
under  section  207  of  the  HEA  on  the  quality 
of  teacher  preparation  that  they  had  no 
individuals  teaching  on  waivers.  To  be  a 
high-need  SEA,  the  SEA  in  these  States 
would  have  to  demonstrate  that  at  least  one 
LEA  in  the  State  (1)  meets  one  of  the  poverty 
criteria  in  paragraph  1(b)  of  the  definition  of 
high-need  LEA,  and  (2)  has  a  high  percentage 
of  teachers  not  teaching  in  the  academic 
subjects  or  grade  levels  the  teachers  were 
trained  to  teach  (paragraph  2(a)  of  that 
definition.) 

"High-need  school"  means  a  school 
that— 

1.  Is  located  in  an  area  in  which  the 
percentage  of  students  from  families 
with  incomes  below  the  poverty  line  is 
30  percent  or  more;  or 

2.1s— 

(a)  Located  in  an  area  with  a  high 
percentage  of  teachers  who  are  teaching 
an  academic  subject  or  a  grade  level  for 
which  they  are  not  highly  qualified. 
(See  ESEA  section  9101(23)  for  the 
definition  of  "highly  qualified".) 

(b)  Within  the  top  quartile  of 
elementary  schools  and  secondary 
schools  statewide,  as  ranked  by  the 
number  of  unfilled,  available  teacher 
positions  at  the  schools; 

(c)  Located  in  an  area  in  which  there 
is  a  high  teacher  turnover  rate;  or 

(d)  Located  in  an  area  in  which  there 
is  a  high  percentage  of  teachers  who  are 
not  certified  or  licensed. 

Note:  Program  grantees  are  to  define  the 
elements  of  this  statutory  definition  of  "high- 
need  school"  in  ways  that  reflect,  as  much 
as  possible,  the  meanings  of  related  elements 
in  the  definition  of  "high-need  LEA." 

Final  Project  Year  Activities.  A 
recipient  of  a  multiyear  grant  may  use 
program  funds  to  recruit  several  cohorts 
of  eligible  participants  and  have  them 
hired  as  teachers  in  high-need  schools 
of  participating  LEAs.  However,  in  order 
to  ensure  that  grantees  (and  the  LEAs 
with  which  they  partner)  provide  to  all 
teachers  recruited  and  hired  through 
this  program  at  least  one  year  of 
intensive  follow-up  support  in  order 
adequately  to  train  (and  help  to  retain) 
these  individuals  as  high-quality 
teachers,  program  funds  may  not  be 
used  to  hire  individuals  as  teachers  after 


the  end  of  the  second  to  last  project 
period.  Therefore,  a  grantee  that 
receives  a  five-year  award  (the 
maximum  project  period),  for  example, 
may  not  use  program  funds  to  recruit 
and  hire  teachers  after  the  end  of  the 
2005-06  school  year. 

Evaluation  and  Accountability.  ESEA 
section  2314  requires  grantees  to  submit 
to  the  Department  and  to  the  Congress 
interim  and  final  reports  at  the  end  of 
the  third  and  fifth  years  of  the  grant 
period,  respectively.  Subparagraph  (b) 
of  this  section  provides  that  these 
reports  must  contain  the  results  of  the 
grantee's  interim  and  final  evaluation, 
which  must  describe  the  extent  to 
which  high-need  LEAs  that  received 
funds  through  the  grant  have  met  their 
goals  relating  to  teacher  recruitment  and 
retention  as  described  in  the  project 
application. 

However,  while  each  funded  project 
must  promote  the  recruitment  and 
retention  of  new  teachers  in  specific 
identified  LEAs,  because  eligible  grant 
recipients  are  not  limited  to  LEAs  it  is 
possible  that  one  or  more  funded 
projects  will  not  provide  funding  to 
participating  LEAs.  In  order  that  all 
project  evaluations  provide  relevant 
information  on  the  extent  to  which  the 
project  is  meeting  these  LEA  goals,  the 
Department  has  determined  that  the 
interim  and  final  evaluations  must 
describe  the  extent  to  which  LEAs  that 
receive  program  funds  or  otherwise 
participate  in  funded  projects  have  met 
their  teacher  recruitment  and  retention 
goals. 

Limitation  On  Indirect  Costs.  The 
success  of  the  Transition  to  Teaching 
Program  will  depend  upon  how  well 
grantees  and  the  high-need  LEAs  with 
whom  they  work  recruit,  hire,  train,  and 
retain  highly  qualified  individuals  bom 
other  professions  and  backgrounds  to 
become  teachers.  If  the  program  is  to 
achieve  its  purpose,  we  need  to  ensure 
that  the  $35  million  FY  2002 
appropriation  is  used  as  effectively  as 
possible.  To  do  so,  it  is  necessary  to 
place  a  reasonable  limitation  on  the 
amount  of  program  funds  that  grant 
recipients  may  use  to  reimburse 
themselves  for  the  "indirect  costs"  of 
program  activities.  Therefore,  the 
Secretary  has  decided  to  establish  a 
reasonable  limit  of  eight  percent  on  the 
indirect  cost  rate  that  all  program 
recipients  may  charge  to  funds  provided 
under  this  program. 

For  reasons  we  have  offered  in  a 
limited  number  of  other  competitive 
grant  programs  that  focus  on  improving 
teacher  quality  academically,  we  believe 
that  a  similar  limitation  on  a  recipient's 
indirect  costs  is  necessar\'  here  to 
ensure  that  program  funds  are  used  to 
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secure  the  school  leaders  that  Congress 
had  intended.  See,  e.g.,  the  analyses  of 
(1)  34  CFR  section  611.61,  as  proposed, 
that  govern  the  Teacher  Quality 
Enhancement  Grants  program, 
authorized  by  Title  D,  Part  A  of  the 
Higher  Education  Act  (65  FR  6936,  6940 
(February  11,  2000).  and  (2) 
requirements  for  the  FY  2001  grants 
competition  under  the  Transition  to 
Teaching  program  authorized  in  the  FY 
2001  Department  of  Education 
Appropriations  Act,  Public  Law  106- 
554  (66  FR  19673.  19676-77). 

FOR  APPUCATIONS  CONTACT: 
Education  Publications  Center  (ED 
Pubs),  P.O.  Box  1398,  Jessup.  MD 
20794-1398.  Telephone  (toll  free):  1- 
877-433-7827.  FAX:  (301)  470-1244.  If 
you  use  a  telecommunications  device 
for  the  deaf  (TDD)  you  may  call  (toll 
free):  1-877-576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/about/ 
ordering,  jsp. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.350A. 

A  copy  of  the  application  package 
also  may  be  obtained  electronically  at 
the  following  Web  site:  http:// 
www.  ed.gov/Gran  tApps/. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Frances  Yvonne  Hicks.  U.S.  Department 
of  Education,  Office  of  Elementary  and 
Secondary  Education,  400  Maryland 
Avenue,  SW,  Room  3C153,  Washington, 
DC  20202-6140.  Telephone:  202  260- 
0964.  Inquiries  may  also  be  sent  by  e- 
mail  to:  transitiontoteaching@ed.gov  or 
by  FAX  to:  (202)  205-5630. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
The  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
ED  PUBS.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Doctiment 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docxmients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
.  Document  Format  (PDF)  on  the  Internet 


at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO,  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  6683. 

Dated:  June  12.  2002. 

Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  02-15295  Filed  &-14-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Site-WkJe  Environmental  ImfMCt 
Statement  for  Lawrence  Livermore 
National  Laboratory 

AGENCY:  National  Nuclear  Security 

Administration. 

action:  Notice  of  intent. 

SUMMARY:  The  National  Nuclear 
Security  Administration's  (NNSA) 
Oakland  Operations  Office  (OAK) 
annoimces  its  intent  to  prepare  a  Site- 
Wide  Environmental  Impact  Statement 
(SWEIS)  to  evaluate  the  environmental 
effects  of  the  operation  of  the  Lawrence 
Livermore  National  Laboratory  (LLNL) 
in  Livermore,  California.  The  SWEIS  is 
being  prepared  in  accordance  with  the 
Council  on  Environmental  Quality's 
National  Environmental  Policy  Act 
(NEPA)  Implementing  Regulations  (40 
CFR  Parts  1500-1508)  and  the  DOE 
NEPA  Implementing  Procedures  (10 
CFR  Part  1021).  The  SWEIS  will  analyze 
the  potential  environmental  impacts 
associated  with  continuing  current 
LLNL  operations  and  foreseeable  new 
and/or  modified  operations  and 
facilities  for  approximately  the  next  ten 
years.  The  No  Action  Alternative,  to  be 
analyzed  in  the  SWEIS,  is  to  continue 
ciurent  LLNL  operations  of  programs  in 
support  of  assigned  missions,  without 
foreseeable  new  operations  and  facilities 
for  the  next  ten  years.  A  reduced 
operation  alternative  will  also  be 
analyzed.  The  SWEIS  will  utilize  the 
baseline  information  from  the  previous 
LLNL  SWEIS  (Environmental  Impact 
Statement  and  Environmental  Impact 
Report  for  the  Continued  Operation  of 


Lawrence  Livermore  National 
Laboratories  and  Sandia  National 
Laboratories,  Livermore,  August  1992), 
to  the  extent  possible.  The  purpose  of 
this  Notice  is  to  invite  public 
participation  in  the  process  and  to 
encourage  public  involvement  on  the 
scope  and  alternatives  that  should  be 
considered. 

DATES:  NNSA  invites  other  federal 
agencies.  State  and  local  governments, 
Native  American  Tribes  and  the  public 
to  comment  on  the  scope  of  this  SWEIS. 
The  public  scoping  period  begins  with 
the  publication  of  this  Notice  in  the 
Federal  Register  and  will  continue  until 
August  13,  2002.  Written  scoping 
comments  postmarked  by  that  date  will 
be  considered  in  the  preparation  of  the 
draft  SWEIS.  Comments  postmarked  or 
received  by  e-mail  after  that  date  will  be 
considered  to  the  extent  practicable. 

Two  public  scoping  meetings  will  be 
held  at  two  different  locations  as 
indicated  below.  This  information  will 
also  be  published  in  local  newspapers 
in  advance  of  the  meetings.  Any 
necessary  changes  will  be  announced  in 
the  local  media. 
July  10,  2002,  at  1:00  p.m.  and  6:00 

p.m.,  Double  Tree  Club  (formerly  the 

Holiday  Inn),  720  Las  Flores  Rd., 

Livermore,  CA  94550,  (925)  443-4950 
July  11,  2002.  at  1:00  p.m.  and  6:30 

p.m..  Holiday  Inn  Express,  3751  N. 

Tracy  Blvd.,  Tracy,  CA  95304,  (209) 

830-8500 

The  following  website  may  be 
accessed  for  additional  information. 
http://www-envirinfo.llnl.gov/.  A  toll 
free  hotline  1-877  388-4930  has  been 
established  for  leaving  messages.  The 
hotline  will  have  instructions  on  how  to 
record  conunents  and  requests  for 
information. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  SWEIS  or  requests  for 
information  should  be  sent  to:  Mr. 
Thomas  Grim,  Document  Manager,  U.S. 
Department  of  Energy,  1301  Clay  Street, 
700N,  Oakland,  CA  94612-5208,  Phone 
(925)  422-0704. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  NNSA  NEPA 
process,  please  contact:  Mr.  James  J. 
Mangeno,  NNSA  NEPA  Compliance 
Officer,  U.S.  Department  of  Energy/ 
NNSA,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585;  or 
telephone  1-800-832-0885,  ext.  6- 
8395;  or  Ms.  Janet  Neville,  Oakland 
Operations  Office  NEPA  Compliance 
Officer,  U.S.  Department  of  Energy, 
Oakland  Operations  Office,  1301  Clay 
Street,  700N,  Oakland.  CA  94612-5208. 
or  telephone  (510)  637-1813.  For 
general  information  on  the  DOE  NEPA 
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process,  please  contact:  Ms.  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Policy  and  Compliance  (EH-42).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Ms.  Borgstrom 
can  be  reached  at  202-586-4600,  or  by 
leaving  a  message  at  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION: 

IXNL  Mission 

LLNL  has  been  in  existence  for  50 
years.  LLNL  has  an  annual  budget  of 
approximately  $1.4  billion  and  employs 
approximately  8,000  people.  The  LLNL 
main  site  is  located  approximately  40 
miles  (65  kilometers)  east  of  San 
Francisco  in  the  Livermore  Valley 
adjacent  to  the  City  of  Livermore.  The 
LLNL  Experimental  Test  Facility  (Site 
300)  is  a  high-explosives  test,  site 
located  12  miles  (20  kilometers) 
southeast  of  the  City  of  Livermore 
between  Livermore  and  Tracy, 
California. 

National  security  is  LLNL's  primary 
mission.  The  Laboratory  is  focusing  its 
efforts  on  two  of  the  nation's  top 
priorities:  ensuring  the  safety,  security, 
and  reliability  of  the  United  States 
nuclear  stockpile;  and  preventing  and 
countering  the  proliferation  of  weapons 
of  mass  destruction.  To  support  this 
mission  LLNL  will  bring  into  operation 
significant  new  capabilities  required  for 
nuclear  weapons  stockpile  stewardship. 
These  include  the  National  Ignition 
Facility  and  the  Terascale  Simulation 
Facility  that  is  part  of  the  Advanced 
Simulation  and  Computing  Program 
(aka  ASCI).  In  addition,  LLNL  will 
continue  to  apply  its  scientific  and 
engineering  capabilities  to  develop 
advanced  defense  technologies  to 
increase  the  effectiveness  of  United 
States  military  forces. 

Meeting  National  Needs 

The  Department  of  Energy  and  NNSA 
have  enduring  missions  that  are  vital  to 
the  national  interest.  In  addition  to  its 
national  security  mission,  the 
Department's  priorities  include 
enhancing  the  nation's  energy  security 
by  developing  and  making  available 
clean  energy;  cleaning  up  former 
nuclear  weapons  complex  sites;  finding 
more  effective  technology  for 
minimizing,  treating,  and  disposing  of 
nuclear  waste;  and  leveraging  science 
and  technology  to  advance  fundamental 
knowledge  and  economic 
competitiveness.  The  Laboratory's 
mission  intludes:  energy  security  and 
long-term  energy  needs,  environmental 
assessment  and  management,  nuclear 
materials  stewardship,  advancing 
biosciences  to  improve  human  health, 
and  pursuing  breakthroughs  in 


fundamental  sciences  and  applied 
technology. 

Role  of  the  SWEIS  in  the  DOE  NEPA 
Compliance  Strategy 

The  SWEIS  will  be  prepared  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality's  NEPA  regulations  (40  CFR 
1500-1508)  and  the  DOE  NEPA 
Implementing  Procedures  (10  CFR  Part 
1021).  The  DOE  has  a  policy  (10  CFR 
1021.330)  to  prepare  site-wide 
docimients  for  certain  large,  multiple- 
facility  sites,  such  as  LLNL.  The 
purpose  of  a  SWEIS  is  to  provide  the 
public  with  an  analysis  of  the  potential 
environmental  impacts  from  ongoing 
and  reasonably  foreseeable  new  and 
modified  operations  and  facilities,  and 
reasonable  alternatives  at  a  DOE  site,  to 
provide  a  basis  for  site-wide  decision 
making,  and  to  improve  and  coordinate 
agency  plans,  functions,  programs,  and 
resource  utilization.  The  SWEIS 
provides  an  overall  NEPA  baseline  so  • 
that  the  environmental  effects  of 
proposed  future  changes  in  programs 
and  activities  can  be  compared  to  the 
baseline.  A  SWEIS  also  enables  DOE  to 
"tier"  its  later  NEPA  project-specific 
reviews  at  a  site  to  eliminate  repetitive 
discussion  of  the  same  issues  in  future 
project-specific  NEPA  studies,  and  to 
focus  on  the  actual  issues  ready  for 
decisions  at  each  level  of  environmental 
review.  The  NEPA  process  allows  for 
Federal,  state  and  local  govemii";nts, 
Native  American  Tribes,  and  public 
participation  in  the  environmental 
review  process.  The  Final 
Enviroimiental  Impact  Statement  and 
Environmental  Impact  Report  for 
Continued  Operation  of  Lawrence 
Livermore  National  Laboratory  and 
Sandia  National  Laboratories,  Livermore 
[DOE/EIS-0157],  August  1992,  is  the 
existing  site-wide  document  for  LLNL. 
In  addition,  a  Supplement  Analysis  for 
Continued  Operation  of  LLNL  and  SNL, 
California  (DOE/EIS-0157-SA-Ol), 
dated  March  1999,  conducted  a  5-year 
review  emd  concluded  that  the  1992 
SWEIS  remained  adequate  for  LLNL.  To 
the  extent  possible,  this  SWEIS  vdll 
utilize  and  update  the  data  developed 
for  the  1992  and  1999  documents.  There 
is  a  potential  to  adopt  this  document  for 
California  Environmental  Quality  Act 
purposes,  as  was  done  in  1992. 

Preliminary  Alternatives 

The  scoping  process  is  an  opportunity 
for  the  public  to  assist  NNSA  in 
determining  the  alternatives  and  issues 
for  analysis.  NNSA  welcomes  specific 
conunents  or  suggestions  on  the  content 
of  these  alternatives,  or  on  other 


alternatives  that  could  be  considered.  A 
preliminary  ^et  of  alternatives  and 
issues  for  evaluation  in  the  SWEIS  is 
identified  below.  Additionally,  during 
the  development  of  the  SWEIS,  DOE 
may  consider  other  alternatives  that  are 
judged  to  be  reasonable. 

No  Action  Alternative,  Continuing 
Present  Operations 

The  No  Action  Alternative  would 
continue  current  facility  operations 
throughout  LLNL  in  support  of  assigned 
missions.  NEPA  regulations  require 
analysis  of  the  No  Action  Alternative  to 
provide  a  benchmark  for  comparison 
with  environmental  effects  of  the  other 
alternatives.  This  alternative  includes 
the  programs  and  activities  described 
above  in  the  LLNL  Mission  section  and 
those  activities  for  which  NEPA  review 
is  already  underway.  Additionally,  the 
No  Action  Alternative  will  include  any 
interim  actions  that  proceed 
independent  of  the  SWEIS. 

Proposed  Action  Alternative 

This  alternative  would  include  the  No 
Action  Alternative  as  described  above. 
In  addition  this  alternative  could 
include  an  increase  in  facility 
operations  to  levels  that  can  be 
supported  by  current  facilities,  and 
operations,  that  may  require  new  or 
modified  facilities,  that  are  reasonably 
foreseeable  over  the  next  10  years. 
Activities  in  support  of  this  ^temative 
could  include  revised  waste 
management  strategies  that  may 
consider  additional  options  for  on-site 
treatment  and  storage,  and  off-site 
disposition.  The  programmatic  context 
for  this  alternative  is  the  continued 
support  of  existing  missions,  and  receipt 
of  additional  missions  or  projects, 
which  need  to  be  supported.  The 
following  two  new  operations,  as  a 
minimum,  will  be  included  in  the 
SWEIS.. 

National  Ignition  Facility 

The  Record  of  Decision  (ROD)  (61  FR 
68014)  for  the  Stockpile  Stewardship 
and  Memagement,  Programmatic 
Environmental  Impact  Statement  (SSM 
PEIS)  indicated  that  the  Department 
would  construct  and  operate  the 
National  Ignition  Facility  at  the 
Lawrence  Livermore  National 
Laboratory  as  a  key  component  of  the 
NNSA's  science-based  stewardship  of 
the  nation's  nuclear  weapons  stockpile. 
A  lawsuit  challenging  the  adequacy  of 
the  SSM  PEIS  alleged  that  there  were 
new  DOE  proposals  to  conduct 
experiments  at  the  NIF  using  hazardous 
and  radioactive  materials  and  that  none 
of  these  materials  were  contemplated  in 
the  SSM  PEIS.  In  a  Memorandum 
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Opinion  and  Order  issued  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  on  August  19. 1998.  in  NRDC 
V.  Richardson,  Civ.  No.  97-936  (SS) 
(D.D.C.).  the  Court  dismissed  the 
Plaintiffs'  case  against  the  Government. 
Pursuant  to  paragraph  6  of  the  Order, 
DOE.  no  later  than  January  1,  2004,  will 
(1)  determine  that  experiments  using 
plutonium,  other  fissile  materials, 
fissionable  materials  other  than 
depleted  uranium,  lithium  hydride,  or  a 
Neutron  Multiplying  Assembly  will  not 
be  conducted  in  the  NIF,  or  (2)  prepare 
a  Supplemental  SSM  PEIS  analyzing  the 
reasonably  foreseeable  environmental 
impact  of  such  experiments. 

As  indicated  in  the  January  15,  2002 
Federal  Register  Notice  (67  FR  1969), 
"*  *  *  at  the  present  time  there  are  no 
DOE  proposals  to  use  any  of  these 
materials  in  experiments  in  the  NIF." 
The  Department  has  in  place  a  process 
to  determine  whether  or  not  to  propose 
the  use  of  any  of  these  materials  in  NIF 
experiments.  If  EKDE  were  to  decide  not 
to  propose  the  use  of  any  of  these 
materials  in  the  NIF,  the  SWEIS  would 
analyze  the  impacts  of  current  NIF 
operations.  If  DOE  were  to  decide  to 
propose  the  use  of  any  of  these  materials 
in  the  NIF,  a  NEPA  analysis  and 
determination  would  be  undertaken  as  a 
project  specific  analysis  to  be  included 
in  the  SWEIS.  In  addition  to  addressing 
the  impacts  of  using  these  materials,  if 
EKDE  were  to  decide  to  propose  their 
use,  the  NIF  project  specific  analysis 
would  update  the  information  from  the 
NIF  portion  of  the  SSM  PEIS  and  would 
address  the  potential  impacts  of  any 
proposed  changes  to  NIF  operations. 

Defense  Nuclear  Technology,  Classified 
Project 

A  second  project-specific  analysis  for 
a  proposed  classified  Stockpile 
Stewardship  project  involving  facilities 
and  equipment  in  the  Superblock  will 
be  included  in  the  LLNL  SWEIS  as  a 
classified  appendix.  The  project-specific 
analysis  will  include  information  on  the 
mission  need  and  an  evaluation  of  the 
environmental  impacts  .of  the 
construction,  commissioning,  and 
operation  of  this  proposed  project.  To 
the  extent  possible,  the  main  body  of  the 
SWEIS  will  include  as  much 
imclassified  information  on  this  project 
as  possible,  including  potential  impacts. 

Reduced  Operation  Alternative 

The  overall  programmatic  context  for 
this  alternative  is  the  maintenance  of 
existing  missions  at  a  reduced  or 
modified  scope.  In  this  alternative,  DOE 
would  consider  and  analyze  proposals 
for  the  reduction  or  cessation  of  specific 
operations  to  reduce  adverse 


enviroimiental  impacts.  This  alternative 
may  include  reasonable  proposals  for 
consolidating  operations  into  fewer 
facilities  (including  subsequent  analysis 
of  decommissioning  or  demolition  of 
vacated  facilities)  that  have  technical 
merit  and  would  still  meet  NNSA's 
national  security  missions.  Analysis 
would  include  waste  generated  from 
facility  decommissioning  or  demolition, 
and  from  sustained  operation  at  the 
proposed  reduced  level.  Analysis  of  this 
alternative  would  include  impacts  on 
staffing,  traffic,  energy  consumption, 
and  natural  resources.  The  Reduced 
Operations  Alternative  will  not  consider 
the  complete  closure  and 
decontamination  and  decommissioning 
of  LLNL  and/or  Site  300  for  the  reasons 
that  follow.  As  one  of  only  three  nuclear 
weapons  laboratories,  LLNL  contributes 
significantly  to  the  core  intellectual  and 
technical  competencies  of  the  United 
States  related  to  nuclear  weapons.  These 
competencies  embody  more  than  50 
years  of  weapons  knowledge  and 
experience.  The  laboratories  perform  the 
basic  research,  design,  system 
engineering,  development  testing, 
reliability  and  assessment,  and 
certification  of  nuclear  weapon  safety, 
reliability,  and  performance.  From  a 
broader  national  security  perspective, 
the  core  intellectual  and  technical 
competencies  of  LLNL  (and  Los  Alamos 
National  Laboratory  and  Sandia 
National  Laboratory,  DOE's  other 
nuclear  weapons  laboratories)  provide 
the  technical  basis  for  the  pursuit  of 
United  States  arms  control  and  nuclear 
nonproliferation  objectives.  As  such. 
NNSA  has  determined  that  the 
alternative  to  shut  down  LLNL 
completely  is  unreasonable  and  will  not 
be  analyzed  in  the  SWEIS. 

Preliminary  Environmental  Analysis 

The  following  issues  have  been 
identified  for  analysis  in  the  SWEIS. 
The  list  is  tentative  and  intended  to 
facilitate  public  comment  on  the  scope 
of  the  SWEIS.  It  is  not  intended  to  be 
all-inclusive,  nor  does  it  imply  any 
predetermination  of  potential  impacts. 
The  NNSA  specifically  invites 
suggestions  for  the  addition  or  deletion 
of  items  on  this  list. 

1.  Potential  effects  on  the  public  and 
workers  from  exposures  to  radiological 
and  hazardous  materials  during  normal 
operations,  construction,  and  reasonably 
foreseeable  accidents. 

2.  Impacts  on  surface  and 
groundwater,  floodplains  and  wetlands, 
and  on  water  use  and  quality. 

3.  Impacts  on  air  quality. 

4.  Impacts  to  plants  and  animals  and 
their  habitat,  including  species  which 
are  Federally  or  State  listed  as 


threatened  or  endangered,  or  of  special 
concern. 

5.  Impacts  on  physiography, 
topography,  geology,  and  soil 
characteristics. 

6.  Impacts  to  cultural  resources  such 
as  those  that  are  historic,  prehistoric, 
archaeological,  scientific,  or 
paleontolological. 

7.  Socioeconomic  impacts  to  affected 
commimities. 

8.  Enviroimiental  Justice,  particularly 
whether  or  not  activities  at  LLNL  have 
a  disproportionately  high  and  adverse 
effect  on  minority  and/or  low-income 
populations. 

9.  Potential  impacts  on  land  use  plans 
and  policies. 

10.  Impacts  from  transportation  of 
radiological  and  hazardous  n^aterials  on 
and  off  the  LLNL  sites. 

11.  Pollution  prevention  and  waste 
management  practices  and  activities. 

12.  Impacts  on  visual  aesthetics  and 
noise  levels  of  the  LLNL  facilities  on  the 
surroimding  conununities  and  ambient 
environment. 

13.  Unavoidable  adverse  impacts  due 
to  natural  phenomena  (e.g.,  floods, 
earthquakes,  etc.). 

14.  Cxmiulative  effects  of  past, 
present,  and  future  operations  including 
SNL/CA. 

15.  Reasonably  foreseeable  impacts 
associated  with  the  shutdown  or 
demolition  of  excess  facilities. 

16.  Impact  of  mitigation  measures. 

Related  NEPA  Reviews 

Programmatic  NEPA  Reviews 

The  Waste  Management  Progranmiatic 
Environmental  Impact  Statement  (PEIS) 
(DOE/EIS-0200)  analyzed  the  DOE  plan 
to  formulate  and  implement  a  national 
integrated  waste  management  program. 
The  Final  PEIS  was  published  in  May 
1997  and  a  Record  of  Decision  was 
published  in  the  Federal  Register  on 
January  23,  1998  (63  FR  3629).  The 
Final  Stockpile  Stewardship  and 
Management  PEIS  was  published  in 
September  1996  [DOE/EIS-0236]  and  a 
Record  of  Decision  (ROD)  was  signed  by 
the  Secretary  of  Energy  on  December  19, 
1996  (61  FR  68014).  Inherent  in  the 
many  decisions  made  in  the  SSM  PEIS 
ROD  was  the  decision  to  continue  the 
operation  of  the  three  national  weapons 
laboratories,  LLNL  being  one  of  the 
three.  The  ROD  emphasized  stockpile 
stewardship  as  an  essential  program  to    . 
maintain  the  safety  and  reliability  of  the 
stockpile  in  the  absence  of  underground 
nuclear  testing,  therefore  requiring 
enhanced  experimental  capabilities  in 
the  future  at  the  three  national  weapons 
laboratories.  The  SSM  PEIS  ROD  also 
selected  the  LLNL  as  the  site  to 
construct  and  operate  the  NIF. 
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Sandia  National  Laboratories, 
California 

A  Notice  of  Intent  to  prepare  a  Site- 
Wide  Environmental  Assessment 
(SWEA)  for  Sandia  National 
Laboratories,  California  (SNL/CA)  was 
published  in  the  Federal  Register  on 
February  4,  2002  (67  FR  5089).  The 
SWEA  will  address  operations  and 
activities  that  DOE  foresees  at  SNL/CA 
for  approximately  the  next  5  to  10  years. 
The  LLNL  SWEIS  will  include  the 
impacts  from  SNL/CA  in  the  cumulative 
impacts  section. 

SWEIS  Preparation  Process 

I  The  SWEIS  process  begins  with  the 
jublication  of  this  Notice  of  Intent  in 
the  Federal  Register.  This  notice 
establishes  the  public  scoping  period 
and  the  public  scoping  meetings  as 
indicated  above  under  DATES.  Each 
public  scoping  meeting  will  begin  with 
a  briefing  on  the  LLNL  mission, 
proposed  changes  in  operations  and 
facilities,  preliminary  SWEIS 
alternatives,  and  the  proposed  action  of 
the  SWEIS.  Copies  of  the  meeting 
handouts  will  be  available  to  anyone 
unable  to  attend  by  contacting  the 
NNSA  as  described  above  under 
ADDRESSES.  Following  the  initial 
presentation,  NNSA  representatives  will 
answer  scope-related  questions  and 
accept  comments.  After  the  close  of  the 
public  scoping  comment  period,  NNSA 
will  begin  development  of  the  draft 
SWEIS.  The  draft  SWEIS  is  expected  to 
be  available  for  public  review  in  late 
2003.  Public  meetings  will  be  held 
following  the  Notice  of  Availability  of 
the  draft  SWEIS.  The  publication  of  the 
final  SWEIS  is  scheduled  for  mid  2004 
and  the  Record  of  Decision  is  scheduled 
for  late  2004. 

Classified  Material 


NNSA  will  review  classified  material 
while  preparing  this  SWEIS.  Within  the 
limits  of  classification,  NNSA  will 
provide  to  the  public  as  much 
information  as  possible  to  assist  public 
understanding  and  comment.  Any 
classified  material  NNSA  needs  to  use 
to  explain  the  purpose  and  need  for  the 
action,  the  use  of  materials,  or  the 
development  of  impacts,  will  be 
segregated  into  a  claissified  appendix  or 
supplement,  which  will  not  be  available 
for  general  public  review.  However,  all 
unclassified  results  of  calculations  will 
be  reported  in  the  unclassified  section 
of  the  SWEIS,  to  the  extent  possible  in 
accordance  with  federal  classification 
requirements. 


Availability  of  Scoping  Documents 

Copies  of  scoping  materials  related  to 

the  SWEIS  will  be  available  at  the 

following  locations: 

The  DOE  Energy  Information  Center, 
Oakland  Federal  Building,  First  Floor 
of  the  North  Tower,  Room  180N,  1301 
Clay  Street,  Oakland,  California. 
Phone  (510)  637-1762. 

Lawrence  Livermore  National 
Laboratory  Public  Reading  Room  in 
the  Visitors  Center  Trailer  6525, 
located  at  the  East  Gate  Entrance  off 
of  Greenville  Road,  Livermore, 
California.  Phone  (925)  424-4026. 

Livermore  Public  Library,  1000  South 
Livermore  Avenue,  Livermore 
California. 

Tracy  Public  Library,  20  East  Eaton 
Avenue,  Tracy,  CA. 

Issued  in  Washington,  DC,  this  7th  day  of 
lune,  2002. 
John  A.  Gordon, 

Administrator,  National  Nuclear  Security 
Administration. 
(FR  Doc.  02-15165  Filed  6-14-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 486-000] 

Cogen  Technologies  NJ  Venture; 
Notice  of  Issuance  of  Order 

June  11,  2002. 

Cogen  Technologies  NJ  Venture 
(Cogen  NJ)  filed  an  application  to  sell 
energy  in  wholesale  transactions  at 
negotiated,  market-based  rates.  Cogen  NJ 
also  requested  waiver  of  various 
Conunission  regulations.  In  particular, 
Cogen  NJ  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Cogen  NJ. 

On  May  24,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Cogen  NJ  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Cogen  NJ 


is  authorized  to  issue  seciuities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorsor,  surety,  or  otherwise 
in  respect  of  any  security  of  ajiother 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Cogen 
NJ,  compatible  with  the  public  interest, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Cogen  NJ's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  24, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15172  Filed  6-14-02;  8:45  am) 

BILUNG  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EG02-1 44-000] 

LG&E  Capital  Trimble  County  LLC; 
Notice  of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

June  11.  2002. 

Take  notice  that  on  June  5,  2002  LG&E 
Capital  Trimble  Coimty  LLC 
(Applicant),  a  Delaware  limited  liability 
company  with  its  principal  place  of 
business  at  220  West  Main  Street, 
Louisville,  Kentucky  40202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  operates  two  152  MW 
(summer  rating)  combustion  turbine 
electric  generating  units  in  Trimble 
County,  Kentucky.  The  units 
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commenced  commercial  operations  in 
May  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  July  2,  2002. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-15168  Filed  6-14-02;  8:45  am] 

BILLING  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 45-000] 

LG&E  Trust  No.  2001 -A;  Notice  of 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

June  11.2002. 

Take  notice  that  on  June  5,  2002, 
LG&E  Trust  No.  2001 -A  (Applicant) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission), an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Pursuant  to  a  synthetic  lease 
arrangement,  Applicant  holds  legal  title 
to  two  152  MW  (summer  rating) 
combustion  turbine  electric  generating 
units  in  Trimble  County,  Kentucky. 
LGficE  Capital  Trimble  County  LLC  is  the 
beneficial  owner  of  the  units,  which 


began  commercial  operations  in  May, 
2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  July  2,  2002. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-15169  Filed  6-14-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELD1-1 22-002] 

PJM  Interconnection.  LLC;  Notice  of 
Filing 

June  11,  2002. 

Take  notice  that  on  May  30,  2002, 
PJM  hiterconnection,  L.L.C.  (PJM),  in 
compliance  with  the  Commission's  May 
15,  2002  "Order  Addressing  Compliance 
Filing  and  Directing  Further 
Modification,"  99  FERC  1 61,170  (May 
15  Order),  refiled  the  changed  pages 
previously  filed  in  this  docket  to  the 
PJM  Open  Access  Transmission  Tariff, 
the  Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.,  and  the  PJM  Transmission 
Owners  Agreement  to  establish  an 
effective  date  of  May  15,  2002  for  such 
changes,  as  directed  by  the  May  15 
Order. 

Copies  of  this  filing  have  been  served 
on  the  parties  to  Docket  No.  ELOl-122, 


all  PJM  Members,  and  the  state  electric 
regulatory  commissions  in  the  PJM 
control  area. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pj^ty 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  July  1.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-15170  Filed  6-14-02;  8:45  am] 

BILUNG  COOE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER02-1 485-000] 

Power  Contract  Finance.  LLC;  Notice 
of  Issuance  of  Order 

June  11,  2002. 

Power  Contract  Finance,  L.L.C.  (PCF) 
filed  an  application  for  authority  to 
engage  in  the  sale  of  wholesale  energy, 
capacity,  and  ancillary  services  at 
market-based  rates  and  for  the 
reassignment  of  transmission  capacity. 
PCF  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
PCF  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  PCF. 

On  May  24,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
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granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  PCF  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  PCF  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  secmity  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  PCF, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  PCF's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  24, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.  us/online/rims. h  f m  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15171  Filed  6-14-02;  8:45  am] 

WLUNG  COOE  «717-«1-l> 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EG02-1 26-000,  et  al.] 

Federal  Energy  Regulatory 
Commission 

June  7,  2002. 

Central  Illinois  Generation,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
I  Ipcket  classification. 


1.  Central  IlUnois  Generation,  Inc. 

(Docket  No.  EG02-1 26-000] 

Take  notice  that  on  June  3,  2002. 
Central  Illinois  Generation,  Inc. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  Amendment  to  the 
Application  for  Exempt  Wholesale 
Generator  Status. 

Comment  Date:  June  24,  2002. 

2.  Central  Maine  Power  Company 

[Docket  No.  EL02-1 1-002] 

Take  notice  that  on  May  22,  2002, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission  or  FERC)  in  compliance 
with  the  Commission's  order  issued  on 
April  24,  2002  in  Docket  No.  EL02-11- 
000,  and  in  accordance  with  FERC 
Order  614,  a  First  Revised 
Interconnection  Agreement  between 
CMP  and  Abbotts  Mill  Hydro  (Abbotts 
Mill)  (each  a  Party  and,  collectively,  the 
Parties). 

Comment  Date:  Jime  19,  2002. 

3.  Alliance  Companies,  et  al. 

[Docket  Nos.  EL02-65-003  and  RTOl-88- 
020] 

Take  notice  that  on  May  28,  2002, 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana  (collectively  Com  Ed)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
filing  in  compliance  with  ordering 
paragraph  "  of  the  Commission's  April 
25,  2002  Order  on  Petition  for 
Declaratory  Order  in  the  above- 
captioned  dockets. 

Comment  Date;  June  17,  2002. 

4.  Alliance  Companies 

[Docket  NO.EL02-65-005] 

Take  notice  that  on  May  28,  2002, 
Electric  Power  Service  Corporation,  on 
behalf  of  certain  of  its  affiliated 
operating  companies,  submitted  a 
compliance  filing  pursuant  to  Ordering 
Paragraph  "  of  the  Commission's  April 
25,  2002,  order  in  the  referenced  docket. 

Comment  Date:  June  18,  2002. 

5.  Ameren  Services  Company 

[Docket  NO.EL02-65-006] 

Take  notice  that  on  May  28,  2002, 
Ameren  Services  Company  submitted  a 
compliance  filing  pursuant  to  the 
Commission's  April  25,  2002,  order  in 
the  referenced  docket. 

Comment  Date:  Jime  18,  2002. 


8.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 986-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Wolverine  Power  Supply 
Cooperative,  Inc. 

A  copy  of  this  filing  was  sent  to 
Wolverine  Power  Supply  Cooperative, 
Inc. 

Comment  Date:  Jtme  21,  2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 987-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  TransAlta  Energy  Marketing 
(U.S.)  Inc. 

A  copy  of  this  filing  was  sent  to 
TransAlta  Energy  Marketing  (U.S.)  Inc. 

Comment  Date:  June  21,  2002. 

8.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1988-000] 

Take  notice  that  on  May  31.  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Minnesota  Power. 

A  copy  of  this  filing  was  sent  to 
Minnesota  Power. 

Comment  Date:  Jime  21,  2002. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 989-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  New  York  State  Electric  and 
Gas  Corporation. 
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A  copy  of  this  filing  was  sent  to  New 
York  State  Electric  and  Gas  Corporation. 
Comment  Date:  June  21,  2002. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 990-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Public  Service  Electric  and 
Gas  Company. 

A  copy  of  this  filing  was  sent  to 
Public  Service  Electric  and  Gas 
Company. 

Comment  Date:  Jime  21,  2002. 

11.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1991-0001 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Exelon  Energy  Power  Team. 

A  copy  of  this  filing  was  sent  to 
Exelon  Energy  Power  Team. 

Comment  Date:  Jime  21,  2002. 

12.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER62-1992-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Nordic  Electric,  LLC. 

A  copy  of  this  filing  was  sent  to 
Nordic  Electric,  LLC. 

Comment  Date:  Jime  21,  2002. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 993-000) 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 


Service  Agreement  for  transmission 
service  by  DTE  Energy  Marketing. 

A  copy  of  this  filing  was  sent  to  DTE 
Energy  Marketing. 

Comment  Date:  Jime  21,  2002. 

14.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 994-000) 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13.  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Consumers  Energy  Company 
d/b/a/  Consumers  Energy  Traders. 

A  copy  of  this  filing  was  sent  to 
Consumers  Energy  Company  d/b/a/ 
Consumers  Energy  Traders. 

Comment  Date:  June  21,  2002. 

15.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 995-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  California  Electric  Marketing 
LLC. 

A  copy  of  this  filing  was  sent  to 
California  Electric  Marketing  LLC. 

Comment  Date;  June  21,  2002. 

18.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 996-000) 

Take  notice  that  on  May  31.  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13.  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Nordic  Marketing  LLC. 

A  copy  of  this  filing  was  sent  to 
Nordic  Marketing  LLC. 

Comment  Date:  June  21,  2002. 

17.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No.  ER02-1997-O001 

Take  notice  that  on  May  31.  2002,  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 


Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Conectiv  Energy  Supply,  Inc. 

A  copy  of  this  filing  was  sent  to 
Conectiv  Energy  Supply,  Inc. 

Comment  Date:  June  21,  2002. 

18.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 998-000] 

Take  notice  that  on  May  31.  2002.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  tr8msmission 
service  by  Northern  Indiana  Public 
Service  Company. 

A  copy  of  this  filing  was  sent  to 
Northern  Indiana  Public  Service 
Company. 

Comment  Date:  June  21,  2002. 

19.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1999-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  NRG  Power  Marketing. 

A  copy  of  this  filing  was  sent  to  NRG 
Power  Marketing. 

Comment  Date:  June  21,  2002. 

20.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-200O-O0O] 

Take  notice  that  on  May  31,  2002.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Illinois  Power  Company. 

A  copy  of  this  filing  was  sent  to 
Illinois  Power  Company. 

Comment  Date:  June  21.  2002. 

21.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-2002-000] 

Take  notice  that  on  May  31.  2002,  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
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pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13.  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Duke  Energy  Corporation. 

A  copy  of  this  filing  was  sent  to  Duke 
Energy  Corporation. 
1 1  Comment  Date:  June  21,  2002. 

ziz.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-2003-0001 

Take  notice  that  on  May  31.  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Coral  Power  L.L.C. 

A  copy  of  this  filing  was  sent  to  Coral 
Power  L.L.C. 

Comment  Date:  June  21,  2002. 

23.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-2004-000] 

Take  notice  that  on  May  31,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  CMS  MS&T  Michigan  L.L.C. 

A  copy  of  this  filing  was  sent  to  CMS 
I  IS&T  Michigan  L.L.C. 

Comment  Date:  June  21,  2002. 

24.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-2O05-OO0] 

Take  notice  that  on  May  31,  2002.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Lansing  Board  of  Water  & 
Light. 

A  copy  of  this  filing  was  sent  to 
Lansing  Board  of  Water  &  Light. 

Comment  Date:  June  21,  2002. 

25.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-2006-000] 

Take  notice  that  on  May  31,  2002,  the 
.Midwest  Independent  Transmission 


System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  Network 
Service  Agreement  for  transmission 
service  by  Medford  Electric  Utility. 

A  copy  of  this  filing  was  sent  to 
Medford  Electric  Utility. 

Comment  Date:  June  21.  2002. 

26.  Public  Service  Company  of  New 
Mexico 

[Docket  Nos.TXOO-1-004  and  EROO-896- 
004] 

Take  notice  that  on  May  28,  2002,  the 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  a  Compliance  Filing 
pursuant  to  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
"Final  Order  Directing  Transmission 
Services"  issued  on  April  29,  2002.  The 
Order  directs  PNM  to  incorporate 
revisions  to  the  PNM  Open  Access 
Transmission  Tariff  necessary  to 
provide  the  transmission  service  that 
the  Conunission  also  directs  PNM  to 
provide  to  the  Western  Area  Power 
Administration  in  the  April  29.  2002 
Order.  PNM  is  submitting  the  filing  to 
comply  with  the  Order,  but  not  for 
approval  or  effectiveness  as  a  basis  for 
providing  service.  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque.  New  Mexico. 

PNM  filed  an  amendment  to  the 
above-referenced  filing  on  May  29, 
2002,  to  remove  an  extraneous 
agreement  that  was  unrelated  to  the 
compliance  filing  and  was  inadvertently 
included. 

Copies  of  the  filing  have  been  sent  to 
all  Parties  on  the  official  Service  Lists, 
the  New  Mexico  Public  Regulation 
Commission  and  the  New  Mexico 
Attorney  General. 

Comment  Date:  June  18,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 


This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15123  Filed  6-14-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  fiegulatory 
Commission 

[Docket  No.  ER96-1 10-009,  et  al.] 

Duke  Power,  af  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

)une  10,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Duke  Power 

[Docket  No. ER96-11 0-009] 

Take  notice  that  on  May  29,  2002, 
Duke  Power,  a  division  of  Duke  Energy 
Corporation,  tendered  for  filing  a 
revised  Rate  Schedule  MR  in 
compliance  with  the  Letter  Order  dated 
May  14,  2002  in  this  proceeding. 

Duke  Power  seeks  an  effective  date  of 
May  30,  2002  for  the  revised  Rate 
Schedule  MR. 

Comment  Date:  June  19,  2002. 

2.  LSP  Kendall  Energy  LLC 

[Docket  No.  ER99-2602-002] 

Take  notice  that  on  May  30,  2002,  LSP 
Kendall  Energy  LLC  requested 
confirmation  that  its  obligation  to  make 
the  triennial  rate  review  compliance 
filing,  which  was  originally  imposed  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  in  Docket 
No.  ER99-2602-000,  has  since  been 
extended  from  June  17,  2002  to  January 
28,  2004. 

Comment  Date:  June  20,  2002. 

3.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-711-0011 

Take  notice  that  on  May  31.  2002, 
American  Electric  Power  Service 
Corporation  submitted  for  filing  an 
executed  Interconnection  and  Parallel 
Operation  Agreement,  dated  May  23, 
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2002,  between  Southwestern  Electric 
Power  Company  (SWEPCO),  Entergy 
Power  Ventures,  L.P.,  Northeast  Texas 
Electric  Cooperative,  Inc.  and  EN 
Services,  L.P.  The  agreement  is  pursuant 
to  the  AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Revised  Volume  No.  6,  effective  Jime  15, 
2000. 

SWEPCO  requests  an  effective  date  of 
March  5,  2002.  Copies  of  SWEPCO's 
filing  have  been  served  upon  Entergy 
Power  Ventures,  LP,  Northeast  Texas 
Electric  Cooperative,  Inc.,  EN  Services, 
L.P.  and  the  Public  Utility  Commission 
of  Texas. 

Comment  Date:  Jime  21,  2002. 

4.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-2007-O00J 

Take  notice  that  on  June  3,  2002, 
American  Electric  Power  Service 
Corporation  (AEPSC)  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Conunission  (Commission] 
imexecuted  Service  Agreements  for 
ERCOT  Regional  Transmission  Service 
(TSAs)  with  the  following  customers: 
Bandera  Electric  Cooperative,  Inc.;  City 
of  Bastrop,  Texas;  City  of  Bellville, 
Texas;  Bluebonnet  Electric  Cooperative, 
Inc.;  City  of  Boeme,  Texas;  City  of 
Brenham,  Texas;  City  of  Biunet,  Texas; 
Central  Texas  Electric  Cooperative,  Inc.; 
City  of  Cuero,  Texas;  DeWitt  Electric 
Cooperative,  Inc.;  Fayette  Electric 
Cooperative,  Inc.;  City  of  Flatonia, 
Texas;  City  of  Fredericksburg.  Texas; 
City  of  Georgetown,  Texas;  City  of 
Giddings,  Texas;  City  of  Goldthwaite, 
Texas;  City  of  Gonzales,  Texas; 
Guadalupe  Valley  Electric  Cooperative, 
Inc.;  City  of  Hallettsville,  Texas; 
Hamilton  County  Electric  Cooperative 
Association;  City  of  Hempstead,  Texas; 
Kerrville  Public  Utihty  Board:  LaGrange 
Utilities;  City  of  Lampasas,  Texas;  City 
of  Lexington,  Texas;  City  of  Llano, 
Texas;  City  of  Lockhart,  Texas;  City  of 
Luling,  Texas;  Lyntegar  Electric 
Cooperative,  Inc.;  City  of  Mason,  Texas; 
City  of  Moulton,  Texas;  New  Braunfels 
Utilities;  San  Bernard  Electric 
Cooperative,  Inc.;  City  of  San  Marcos, 
Texas;  City  of  San  Saba,  Texas;  City  of 
Schulenburg,  Texas;  City  of  Seguin, 
Texas;  City  of  Shiner,  Texas;  City  of 
Smithville,  Texas;  Texas  Municipal 
Power  Agency,  City  of  Waelder,  Texas; 
City  of  Weimar,  Texas;  and  City  of 
Yoakiun,  Texas  (the  TSA  Customers). 

AEPSC  seeks  an  effective  date  of 
January  1,  2002  for  these  TSAs  and 
waiver  of  the  Commission's  notice 
requirements.  AEPSC  served  copies  of 


the  filing  upon  the  TSA  Customers  and 
the  Public  Utility  Commission  of  Texas. 
Comment  Date:  June  24,  2002. 

5.  Duke  Energy  Corporation 

[Docket  No.  ER02-2008-0001 

Take  notice  that  on  June  3,  2002, 
Duke  Rner^  Corporation  (Duke)  on 
behalf  of  Duke  Electric  Transmission 
(Duke  ET),  tendered  for  filing  an 
unaxecuted  Interconnection  and 
Operating  Agreement  (lOA)  between 
Duke  ET  and  GenPower  Anderson,  LLC. 

Ehike  requests  an  effective  date  of 
June  4,  2002  for  the  lOA. 
Comment  Date:  June  24,  2002. 

6.  California  Independent  System 
Operator  Corporation 

[Docket  NO.ER02-2009-OO01 

Take  notice  that  on  June  3,  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Energia  de  Baja 
California,  S.  de  R.L.  de  C.V.  (EdBC)  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  EdBC  and  the  California 
Public  Utilities  Conunission.  The  ISO  is 
requesting  waiver  of  the  60-day  notice 
requirement  to  allow  the  Participating 
Generator  Agreement  to  be  made 
effective  May  29,  2002. 

Comment  Date:  Jime  24,  2002. 

7.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-201O-00O] 

Take  notice  that  on  Jime  3,  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Meter 
Service  Agreement  for  Scheduling 
Coordinators  between  the  ISO  and 
Energia  de  Baja  California,  S.  de  R.  L.  de 
C.  V.  for  acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Energia  de  Baja  California,  S. 
de  R.  L.  de  C.  V.  and  the  California 
Public  Utilities  Commission.  The  ISO  is 
requesting  waiver  of  the  60-day  notice 
requirement  to  allow  the  Meter  Service 
Agreement  to  be  made  effective  as  of 
May  29,  2002. 

Comment  Date:  June  24,  2002. 

8.  Central  Power  and  Light  Company 

(Docket  No.  ER02-201 1-000] 

Take  notice  that  on  June  3,  2002, 
Central  Power  and  Light  Company  (CPL) 
submitted  for  filing  amendments  to  the 
Interconnection  Agreement,  dated 
September  2,  1998  between  CPL  and 
South  Texas  Electric  Cooperative,  Inc. 
(STEC)  that  provide  for  two  new  points 
of  intercoimection  between  the  parties. 


These  new  points  of  interconnection 
will  be  at  STEC's  new  Warburton  Road 
Substation  and  CPL's  existing  Mathis 
Substation.  No  other  changes  have  been 
made  to  the  Interconnection  Agreement. 
CPL  seeks  an  effective  date  of  August 

I,  2002  for  the  Warburton  Road  point  of 
interconnection.  CPL  seeks  an  effective 
date  of  January  1 .  2003  for  the  Mathis 
point  of  interconnection,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements.  CPL 
served  copies  of  the  filing  on  STEC  and 
the  Public  Utility  Commission  of  Texas. 

Comment  Date:  June  24,  2002. 

9.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER02-2012-O00] 

Take  notice  that  on  June  4,  2002, 
F*uget  Sound  Energy,  Inc.,  tendered  for 
filing  an  Amendment  No.  1  to 
Agreement  for  the  Installation  of 
Electrical  Facilities — South  SeaTac. 
Puget  Sound  Energy  requests  an 
effective  date  of  May  17,  2001  for  this 
filing. 

The  filing  reflects  an  agreement 
between  Puget  Sound  Energy  and  the 
Port  of  Seattle  to  modify  payment 
obligations  for  the  installation  of  certain 
substation  and  related  facilities  for 
service  to  Seattle  Tacoma  International 
Airport,  and  the  Port  of  Seattle.  Copies 
of  the  filing  were  served  upon  the 
parties  listed  in  the  certificate  of  service. 
Comment  Date:  June  25,  2002. 

10.  Xcel  Energy  Services,  Inc. 

(Docket  No.  ER02-201 3-000] 

Take  notice  that  on  June  3,  2002,  Xcel 
Energy  Services,  Inc.  (XES),  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS),  submitted  for  filing  a 
Transmission  Agent  Agreement  between 
SPS  and  Roosevelt  County  Electric 
Cooperative,  Inc.  (Roosevelt  County). 

XES  requests  that  this  agreement 
become  effective  on  January  14,  2002. 

Comment  Date:  June  24,  2002. 

II.  Entergy  Services,  Inc. 

[Docket  No.  ER02-2014-0001 

Take  notice  that  on  June  3,  2002, 
Entergy  Services,  Inc.,  on  behalf  of  the 
Entergy  Operating  Companies,  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  l^Jew 
Orleans,  Inc.  (collectively  Entergy),  filed 
Attachment  Q  to  its  Open  Access 
Transmission  Tariff.  Attachment  Q 
addresses  local  transmission  constraints 
on  the  Entergy  transmission  system  and 
provides  a  process  for  generators  to 
participate  in  short-term  bulk  power 
markets  without  the  necessity  of  a 
system  impact  study. 

Entergy  requests  an  effective  date  of 
August  1,2002. 
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I  Comment  Date:  June  24,  2002. 
iZ.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-2P1 5-000] 

Take  notice  that  on  June  5,  2002, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Georgia  Power 
Company  (GPC),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Interconnection 
Agreement  (Agreement)  between  Athens 
Development  Company,  L.L.C.  and  GPC. 
The  Agreement  allows  Athens 
Development  Company  to  intercoimect 
its  generating  facility  in  Clarke  County, 
Georgia  to  and  operate  in  parallel  with 
GPC's  electric  system.  The  Agreement  is 
dated  as  of  May  6,  2002. 

An  effective  date  of  May  6,  2002  has 
been  requested. 
Comment  Date:  June  26,  2002. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-2016-000] 

Take  notice  that  on  JuPd  5,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.(Midwest  ISO), 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.12,  submitted  for  filing  an 
Interconnection  and  Operating 
Agreement  among  Valley  Queen  Cheese 
Factory,  Inc.,  the  Midwest  ISO,  and  the 
Otter  "Tail  Power  Company. 

A  copy  of  this  filing  was  sent  to 
Valley  Queen  Cheese  Factory,  Inc.  and 
the  Otter  Tail  Power  Company. 

Comment  Date:  June  26,  2002. 

14.  Southeast  Chicago  Energy  Project, 
LLC 

[Docket  No.  ER02-201 7-000] 

Take  notice  that  on  June  5,  2002, 
Southeast  Chicago  Energy  Project,  LLC 
(Southeast  Chicago)  tendered  for  filing  a 
cost-based  rate  wholesale  power  sales 
agreement  between  Southeast  Chicago 
and  Exelon  Generation  Company,  LLC. 
1  Comment  Date:  June  26,  2002. 

15.  Blythe  Energy,  LLC 

(Docket  No.  ER02-201 8-000] 

Take  notice  that  on  June  5,  2002, 
Blythe  Energy,  LLC  tendered  for  filing 
an  application  for  authorization  to  sell 
energy,  capacity  and  ancillary  services 
at  market-based  rates  pursuant  to 
section  205  of  the  Federal  Power  Act. 
Comment  Date:  June  26,  2002. 

16.  Oncor  Electric  Delivery  Company 

[Docket  No.  ER02-2020-000] 

Take  notice  that  on  June  5,  2002, 
Oncor  Electric  Delivery  Company 
Oncor)  tendered  for  filing  its  FERC 


Electric  Tariff,  Seventh  Revised  Volume 
No.  1  for  Transmission  Service  To,  From 
and  Over  Certain  HVDC 
Interconnections  to  supersede  Oncor's 
current  FERC  Electric  Tariff,  Sixth 
Revised  Volume  No.  1. 

Oncor  states  that  this  filing  has  been 
served  upon  each  customer  taking 
service  under  the  tariff  and  the  Public 
Utility  Commission  of  Texas. 

Comment  Date:  Jime  26,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the.  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the  . 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

M agaiie  R.  Salas. 

Secretary. 

[PR  Doc.  02-15122  Filed  6-14-^)2;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  7118-007] 

State  of  Maine  Department  of  Marine 
Resources;  Notice  of  Availability  and 
Adoption  of  Environmental 
Assessment 

June  11.  2002. 

Stimiijary;  Pending  before  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  Commission)  is  a  request  for 
surrender  of  exemption  and  removal  of 
dam  for  the  Smelt  Hill  Dam  and 
Hydroelectric  Project  No.  7118.  In 


accordance  with  the  Commission's 
procedures  for  complying  with  the 
National  Environmental  Policy  Act 
(NEPA),  and  consistent  with  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  for 
implementing  NEPA  at  40  CFR  1506.3, 
the  Commission  has  decided  to  adopt  an 
environmental  assessment  (EA) 
produced  by  the  U.S.  Army  Corps  of 
Engineers  (Corps),  New  England  District 
in  January  2001.  The  EA  is  titled: 
"Smelt  Hill  Dam  Environmental 
Restoration  Study — Falmouth,  Maine." 
The  EA  concludes  that  removal  of  the 
Smelt  Hill  Dam  would  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  The 
FERC  staff  has  independently  reviewed 
the  EA,  and  agrees  with  its  analysis  and 
conclusions.  The  staff  therefore  finds 
that  the  EA  meets  the  standards  for  an 
adequate  environmental  analysis  under 
NEPA,  and  can  be  adopted. 

Availability:  On  September  10,  2001, 
the  State  of  Maine  Department  of 
Marine  Resources  (MDMR)  filed  an 
application  for  surrender  and  removal  of 
dam.  MDMR's  application  included  a 
copy  of  the  Corps'  EA.  Copies  of  this 
filing  are  available  for  inspection  at  the 
Public  Reference  Room  of  the 
Commission's  offices  at  888  First  Street, 
NE,  Washington,  DC  20426.  The 
application  and  EA  are  also  available  in 
electronic  format  on  the  FERC's  Web 
site  at  http://www.ferc.gov. 

Supplementary  information:  On 
March  14,  2002,  MDMR  completed  its 
purchase  of  the  Smelt  Hill  Dam  and 
Hydroelectric  Project  facilities  fi-om  the 
previous  exemptee,  Central  Maine 
Power  Company  (CMP).  The  facilities 
are  located  at  the  head-of-tide  on  the 
Presumpscot  River  in  Falmouth,  Maine. 
The  hydroelectric  facilities  have  not 
teen  in  operation  since  October  1996, 
when  they  were  damaged  by  a  flood. 
CMP  elected  not  to  rehabilitate  the 
facilities  and  sought  a  buyer.  MDMR 
entered  into  a  purchase  agreement  with 
CMP  on  September  4,  2001,  with  the 
express  purpose  of  removing  the  Smelt 
Hill  Dam  in  order  to  restore  the  aquatic 
ecosystem  of  the  lower  Presumpscot 
River.  On  January  16,  2002,  the  State  of 
Maine  Department  of  Environmental 
Protection  (MDEP)  approved  the  dam 
removal  under  the  Maine  Waterway 
Development  and  Conservation  Act  and 
the  Clean  Water  Act.  MDMR  requested 
that  the  Commission  accept  surrender  of 
the  exemption  and  authorize  removal  of 
the  Smelt  Hill  Dam.  While  the  surrender 
of  an  exemption  is  an  administrative 
matter  before  the  FERC,  removal  of  the 
dam  is  essentially  the  same  proposed 
action  that  the  Corps  examined  in  its 
EA. 


41234 


Federal  Register / Vol.  67,  No.  116 /Monday,  June  17,  2002 /Notices 


Removal  of  the  dam  and  hydroelectric 
facilities  would  be  done  by  the  Corps  as 
an  Aquatic  Ecosystem  Restoration 
Project  under  Section  206  of  the  Water 
Resources  Development  Act  of  1966.  On 
October  26,  2000,  the  Corps  held  a 
public  meeting  in  Falmouth,  Maine  to 
discuss  the  project.  The  Corps  released 
its  draft  EA  on  November  2,  2000,  with 
a  public  comment  period  ending  on 
November  30,  2000.  The  Corps 
addressed  comments  in  its  final  EA 
issued  in  January  2001.  The  final  EA 
included  the  Corps'  Finding  of  No 
Significant  Impact  dated  January  22, 
2001. 

The  EA  evaluated  three  alternatives: 
partial  dam  removal,  complete  dam 
removal,  and  rehabilitation  of  the 
existing  hydraulic  fish  lift  at  the  dam. 
The  EA  recommended  complete 
removal  of  the  Smelt  Hill  Dam,  with 
primary  disposal  of  debris  in  upland 
areas  on-site.  Under  this  plan, 
anadromous  and  other  fish  would  be 
able  to  migrate  unimpeded  past 
Presimipscot  Falls.  Seven  miles  of 
former  reservoir  would  be  restored  to 
riffle  and  pool  complexes,  with  habitat 
suitable  for  cold  water  fish  spawning, 
and  warm  water  fish  populations  would 
be  reduced. 

The  FERC  staff  carefully  reviewed  the 
Corps'  EA  and  conducted  an 
independent  assessment  of  MDMR's 
proposal  to  surrender  its  exemption  and 
remove  the  Smelt  Hill  Dam.  Based  on 
this  review  and  assessment,  the  FERC 
staff  concludes  that  the  EA  adequately 
assesses  the  environmental  impacts  of 
the  proposed  action  and  can  be  adopted. 
The  FERC  staff  further  concludes  that 
the  information  in  the  record  is 
adequate,  and  no  supplemental  or 
additional  environmental  review  is 
required  to  evaluate  the  application. 

m  its  regulations  implementing 
NEPA,  the  CEQ  encourages  agencies  to 
reduce  paperwork  and  duplication  of 
efforts.  One  means  of  accomplishing 
these  goals  is  adopting  environmental 
documents  prepared  by  other  agencies, 
pursuant  to  40  CFR  1500.4(n).  Because 
the  actions  analyzed  by  the  Corps  are 
substantially  the  same  as  those  being 
proposed  by  MDMR,  the  FERC  may 
adopt  the  Corps  EA  without 
recirculating  it,  pursuant  to  40  CFR 
1506.3(b).  The  FERC  staff  agrees  with 
the  EA's  findings  that  removing  the  dam 
would  facilitate  upstreeun  migration  of 
anadromous  fish  and  improve  riverine 
habitat.  The  FERC  also  agrees  with  the 
EA's  finding  that  removal  of  the  dam  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
enviroimient,  and  finds  that  no 
supplemental  or  additional 
environmental  data  or  analyses  are 


necessary  to  complete  the  staffs  review 
of  MDMR's  proposal. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-15173  Filed  6-14-02;  8:45  ami 

BKUMQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  for  New 
License 

June  11,  2002. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Project  No.:  9184-000. 

c.  Date  Filed:  April  3,  2002. 

d.  Submitted  By.  Flambeau  Hydro, 
LLC — current  licensee. 

e.  Name  of  Project.  Danbury  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  Yellow  River  near 
the  City  of  Danbury,  in  Burnett  County, 
Wisconsin.  The  project  does  not  occupy 
federal  lands. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact  Loyal  Cake, 
North  American  Hydro  Inc.,  116  State 
Street,  P.O.  Box  167,  Neshkoro,  WI 
54960  (920) 293-4628. 

i.  FERC  Contact  Tom  Dean, 
thomas.dean@ferc.gov,  (202)  219-2778. 

j.  Effective  date  of  current  license: 
June  10, 1957. 

k.  Expiration  date  of  current  license: 
June  9,  2007. 

1.  Description  of  the  Project:  The 
project  consists  of  the  follovdng  existing 
facilities:  (1)  A  30-foot-high,  54-foot- 
long  concrete  spillway  dam  with  stoplog 
gates;  (2)  a  300-foot-long  earthen  dike; 
(3)  a  reservoir  with  a  maximum  pool 
elevation  of  929.7  feet  NGVD;  (4)  a  gated 
intake  structure;  (5)  two  25-foot-long, 
69-inch  diameter  penstocks;  (6)  a 
powerhouse  (Plant  1)  containing  two 
generating  units  with  a  total  installed 
capacity  of  476-kW;  (7)  an  ungated  canal 
headworks;  (8)  a  2, 150- foot-long  in-situ 
power  canal;  (9)  a  gated  penstock  intake 
structiue;  (10)  a  95-foot-long,  96-inch 
diameter  penstock,  (11)  a  powerhouse 
(Plant  2)  containing  a  single  generating 
imit  with  an  installed  capacity  of  600- 
kW;  (12)  a  200- foot-long  tailrace;  (13)  a 
2.4-kV,  2,325-foot-long  transmission 
line  bom  Plant  1;  (14)  a  2.4-kV,  200- 
foot-long  transmission  line  from  Plant  2; 
and  (15)  appurtenant  facilities. 

m..  Each  application  for  a  license  emd 
any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 


for  license  for  this  project  must  be  filed 
by  June  9,  2005. 

n.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  by 
contacting  the  applicant  identified  in 
item  h  above. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15174  Filed  6-14-02;  8:45  am) 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-431-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Motion  To  Defer 
Review  Meeting 

June  11,  2002. 

Take  notice  that  on  Jime  5,  2002, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  a  motion  to 
defer  the  meeting  to  be  held  in  June 
2002  to  review  Natural's  procedures  for 
posting  and  allocating  capacity  in  its 
system.  Natural  proposes  that  the 
meeting  be  deferred  for  one  year,  with 
the  deferred  review  meeting  to  be  held 
prior  to  the  end  of  Jime  2003. 

On  October  26,  2000,  the  Commission 
issued  an  order  ^  accepting  with 
modifications  a  Stipulation  and 
Agreement  (Settlement)  filed  by  Natural 
that  adopted  procedures  to  govern  the 
posting  and  awarding  of  firm  capacity 
on  Natural's  system.  Article  W  of  that 
Settlement  provides  that  a  meeting  is  to 
held  between  17  and  19  months  after 
the  effective  date  of  the  tariff  sheets 
implementing  the  Settlement  to  review 
how  the  capacity  award  procediu-es  are 
working.  That  provision  would  require 
that  the  meeting  be  held  before  the  end 
of  June  2002. 

In  its  motion  to  defer  the  meeting. 
Natural  states  that  no  significant  issue 
regarding  the  operation  of  its  capacity 
award  procedures  has  arisen  over  the  18 
months  that  the  procedures  have  been 
in  effect,  and  that  Natural  does  not 
believe  that  there  is  any  need  for  the 
review  meeting  at  this  time.  Natural 
states  that  puKuant  to  the  Commission's 
order  approving  the  Settlement,  Natural 


> 93  FERC  1  61,075  (2000),  rehg  denied.  94  FERC 
161.310(2001). 
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is  required  to  provide  the  parties  and 
Commission  Staff  with  extensive 
information  one  week  prior  to  the 
meeting.  Natural  states  that  it  will 
provide  this  information  to  the  parties 
by  June  17,  2002.  Natural  further  states 
that  if,  after  reviewing  the  information, 
any  party  concludes  that  the  meeting 
should  be  held  prior  to  June  2003,  that 
party  should  advise  Natural  within  30 
days  of  receiving  the  information,  and 
Natural  will  convene  the  meeting 
promptly.  Natural  states  that  it  has 
contacted  the  active  parties  in  this 
docket,  and  that  its  proposal  reflects  the 
comments  of  those  parties. 

Any  person  desiring  to  respond  to 
Natural's  motion  should  file  an  answer 
with  the  Federal  Energy  Regulatory 
Commission  ,  888  First  Street,  NE, 


Washington,  DC  20426,  in  accordance 
with  Section  385.213  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  June  20,  2002.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  Web  at  http:// 
www.ferc.gov  (Call  202-208-2212  for 
assistance).  Answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15175  Filed  6-14-02;  8:45  am] 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

Federal  Register  Citation  of  Previous 
Announcement:  June  10,  2002;  67  FR 
39710. 

Previously  Announced  Time  and  Date 
of  Meeting:  June  12,  2002;  10  a.m. 

Change  in  the  Meeting:  The  following 
Docket  Nos.  and  Companies  have  been 
added  as  Item  A-3  to  the  Commission 
meeting  agenda  of  June  12,  2002. 


Dockef  No.  and  Company 


RM01 -12-000,  Electricity  Market  Design  and  Structure. 

RT01-99-000,  001,  002  and  003,  Regional  Transmission  Organizations. 

RT01-86-000,  001  and  002,  Bangor  Hydro-Electric  Company,  Central  Maine  Power  Company,  National  Grid  USA,  Northeast 
Utilities  Service  Company,  Ttie  United  Illuminating  Company  and  Vemiont  Electric  Power  Company  and  ISO  New  England 
Inc. 

RT01-95-000,  001  and  002,  New  York  Independent  System  Operator,  Inc.,  Central  Hudson  Gas  &  Electric  Corporation,  Con- 
solidated Edison  Company  of  New  Yort(,  Inc.,  Niagara  Motiawk  Power  Corporation,  New  Yorit  State  Electric  &  Gas  Corpora- 
tion, Orange  &.  Rockland  Utilities,  Inc.  and  Rochester  Gas  and  Electric  Corporation. 

RT01-2-000,  001,  002  and  003,  PJM  Interconnection,  L.L.C.,  Allegheny  Electric  Cooperative,  Inc.,  Atlantic  City  Electric  Com- 
pany, Baltimore  Gas  &  Electric  Company,  Delmarva  Power  &  Light  Company,  Jersey  Central  Power  &  Light  Company,  Metro- 
politan Edison  Company,  PECO  Energy  Company,  Pennsylvania  Electric  Company,  PPL  Electric  Utilities  Corporation,  Poto- 
mac Electric  Power  Company,  Public  Service  Electric  &  Gas  Company  and  UGI  Utilities,  Inc. 

RT01-98-0Cb,  PJM  Interconnection,  L.L.C. 

RT01 -87-000.  Midwest  Independent  System  Operator. 

EL02-65-O00,  Alliance  Companies,  Ameren  Services  Company  (on  t>ehalf  of:  Union  Electric  Company  and  Central  Illinois  Pulslic 
Service  Company),  American  Electric  Power  Servk:e  Corporation  (on  t)ehalf  of:  Appalachian  Power  Company,  Columbus 
Southem  Power  Company,  Indiana  Michigan  Power  Company,  Kentucky  Power  Company,  Kingsport  Power  Company,  Ohio 
Power  Company  and  Wheeling  Power  Company),  The  Dayton  Power  and  Light  Company,  Exelon  Corporation  (on  t)ehalf  of: 
Commonwealth  Edison  Company  and  Commonwealth  Edison  Company  of  Indiana,  Inc.)  FirstEnergy  Corp  (on  t)ehalf  of: 
American  Transmission  Systems,  Inc.,  The  Cleveland  Electric  Illuminating  Company,  Ohio  Edison  Company,  Pennsylvania 
Power  Company  and  The  Toledo  Edison  Company),  Illinois  Power  Company  and  Northem  Indiana  Putilic  Servk^e  Company. 


Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-15274  Filed  6-13-02;  10:58  am] 

BILUNG  CODE  6717-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
HokJing  Companies 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 


indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  1, 
2002. 

A.  Federal  Reserve  Bank  of  Chica^ 

(Phillip  Jackson,  Applications  Officer) 
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230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1 .  Stephen  Suiter,  Princeton,  Iowa, 
and  Jane  Suiter  Gahard,  LeClaire,  Iowa; 
to  acquire  voting  shares  of  Princeton/ 
LeClaire  Agency,  Inc.,  Princeton,  Iowa, 
and  thereby  indirectly  acquire  voting 
shares  of  Great  River  Bank  &  Trust, 
Princeton,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  11.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-15114  Filed  &-14-02;  8:45  am] 

BtLUNG  COOE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Fomurtions  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225],  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  11.  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  BOK  Financial  Corporation,  Tulsa, 
Oklahoma;  to  acquire  100  percent  of  the 


voting  shares  of  TW  Interim  National 
Bank,  Houston,  Texas,  and  Bank  of 
Tanglewood,  National  Association, 
Houston,  Texas. 

2.  First  h4idwest  Acquisition 
Corporation,  Midwest  City,  Oklahoma; 
to  become  a  bank  holding  company  by 
acquiring  80.6  percent  of  the  voting 
shares  of  First  Midwest  Bancorp,  Inc., 
Midwest  City,  Oklahoma,  and  thereby 
indirectly  acquire  First  National  Bank, 
Midwest  City,  Oklahoma. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  engage 
indirectly  in  lending  activities  through 
the  acquisition  of  FinancePoint,  Inc., 
Del  City,  Oklahoma,  and  thereby  engage 
in  lending  activities  pursuant  to  section 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  11,  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  02-15113  Filed  6-14-02;  8:45  am] 

BILUNQ  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary;  Rndings  of 
Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Tatsumi  Arichi,  Ph.D.,  National 
Cancer  Institute,  National  Institutes  of 
Health:  Based  on  the  report  of  an 
investigation  conducted  by  the  National 
Institutes  of  Health  (NIH),  Dr.  Arichi's 
admissions,  and  additional  analysis 
conducted  by  ORI  in  its  oversight 
review,  the  U.S.  Public  Health  Service 
(PHS)  found  that  Tatsumi  Arichi,  Ph.D., 
former  Visiting  Fellow  in  the  intramural 
program  of  the  National  Cancer  Institute 
(NCI),  NIH,  engaged  in  scientific 
misconduct  by  falsifying  and  fabricating 
published  data. 

Specifically,  PHS  found  that  Dr. 
Arichi  falsified  data  that  purported  to 
show  potent  long  lasting  immunization 
of  mice  with  plasmid  DNA  leading  to 
protection  from  challenge  with  vaccinia 
virus  expressing  the  hepatitis  C  core 
antigen  as  published  in  Figures  4,  5,  and 
6  in  PNAS  97:297-302,  2000.  This  paper 
was  retracted  in  PNAS  98:5943,  2001. 
The  research  involved  use  of  a  potential 
vaccine  against  hepatitis  C,  a  virus  that 
infects  at  least  three  million  Americans, 
many  of  whom  suffer  serious  health 


consequences  such  as  cirrhosis  and  liver 
cancer. 

Dr.  Arichi  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  he  has  volimtarily  agreed  for  a 
period  of  three  (3)  years,  beginning  on 
June  4,  2002: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  C.F.R.  Part  76  (Debarment 
Regulations);  and 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Division  of  Investigative 
Oversight.  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Giris  B.  Pascal, 

Director.  Office  of  Research  Integrity. 

[FR  Doc.  02-15160  Filed  6-14-02;  8:45  am] 

BIUMQ  COOE  41S0-41-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcamant  02133] 

Program  for  Research  and 
Development  of  Methods  for  the  Joint 
Toxicity  Assessment  of  Environmental 
Mixtures;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  annoimces 
the  availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  Research  and  Development 
of  Methods  for  the  Joint  Toxicity 
Assessment  of  Mixtiu-es.  This  program 
addresses  the  "Healthy  People  2010" 
Environmental  Health  focus  area. 

The  purpose  of  the  program  is  to 
conduct  research  and  develop  methods 
for  the  assessment  of  health  effects  of 
environmental  chemical  mixtures  that 
can  impact  human  health. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  ATSDR:  Evaluate 
relationships  between  hazardous 
substances  in  the  environment  and 
adverse  himian  health  outcomes. 
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B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Numlier 

This  program  is  authorized  in 
Sections  104(i)(5)(A)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  [42 
U.S.C.  9604(i)(5)(A)  and  (15)];  and 
section  106,  subsection  118(e)  of  the 
Great  Lakes  Critical  Programs  Act  of 
1990  [33  U.S.C.  1268(e)].  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.161. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  states  or  their 
bona  fide  agents,  and  additionally  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federal  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments.  State  organizations, 
including  State  imiversities.  State 
colleges,  and  State  research  institutions, 
must  affirmatively  establish  that  they 
meet  their  respective  State's  legislative 
definitions  of  State  entity  or  political 
subdivision  to  be  considered  as  an 
eligible  applicant. 

I  j  Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Availability  of  Funds 

I  Approximately  $350,000  is  available 
ih  FY  2002  to  fund  three  to  four  awards. 
It  is  expected  that  the  average  award 
will  be  $100,000,  ranging  from  $75,000 
to  $200,000.  It  is  expected  that  the 
awards  will  begin  on  September  1,  2002, 
and  will  be  made  for  a  12 -month  budget 
period  within  a  project  period  of  five 
years.  Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  the  required  reports  and 
availability  of  funds. 

Use  of  Funds 


Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services. 
Funds  for  contractual  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  ATSDR 
grant  funds,  must  perform  a  substantive 
role  in  carrying  out  project  activities 


and  not  merely  serve  as  a  conduit  for  an 
award  to  another  party  or  provide  funds 
to  an  ineligible  party.  Equipment  may 
be  purchased  with  grant  funds. 
However,  the  equipment  proposed 
should  be  appropriate  and  reasonable 
for  the  research  activity  to  be 
conducted.  Equipment  may  be  acquired 
only  when  authorized,  and  the 
application  should  provide  a 
justification  of  need  to  acquire 
equipment,  the  description,  and  the  cost 
of  purchase  versus  lease.  To  the  greatest 
extent  practicable,  all  equipment  and 
products  piuchased  with  CDC/ ATSDR 
funds  should  be  American  made. 
ATSDR  retains  the  right  to  request 
return  of  all  equipment  purchased  (in 
operable  condition)  with  grant  funds  at 
the  conclusion  of  the  project  period. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
objectives  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  1.  Recipient  Activities,  and 
ATSDR  will  be  responsible  for 
conducting  activities  listed  under  2. 
CDC  Activities. 

1 .  Recipient  Activities 

a.  To  conduct  research  to  investigate 
the  toxicity  of  chemical  mixtures  found 
in  the  environment  through  one  or  more 
of  the  following  activities:  evaluate  the 
potential  toxicity  of  chemical  mixtures 
to  human  populations;  identify  relevant 
endpoints  of  toxicity  common  to 
chemical  mixtures;  evaluate 
pharmacokinetic  interactions  of 
chemical  mixtures  in  biological  systems; 
explore  the  role  of  toxicogenomics  in 
deciphering  interaction  mechanisms; 
combine  the  knowledge  gained  through 
experimental  work  into  the 
development  of  biologically  based 
models;  apply  biologically  based  models 
to  estimate  and  predict  low-level 
interaction  threshold  effects;  and 
develop  methods  for  assessments  of 
multiple  health  effects. 

b.  Establish  and  maintain  a. research 
plan  and  system  for  collecting 
information. 

c.  Share  current  information,  and 
commimicate  opinions  and  research 
findings  through  reports  and  other 
means. 

d.  Participate  in  planning  workshops 
or  symposia  to  exchange  current 
information,  opinions,  and  research 
finding  on  mixtures. 

2.  ATSDR  Activities 

a.  Provide  consultative, 
administrative  and  technical  assistance, 
as  needed,  in  the  development  of  the 
program  of  research  activities  for  the 


enhancement  of  identified  disciplinary 
areas. 

b.  Collaborate  with  the  recipient  in 
the  establishment  of  a  research  plan  and 
system  for  collecting  data  and 
developing  periodic  reports  on  activity. 

c.  Collaborate  in  analysis  of  data, 
assistance  in  interpretation  of  results, 
and  further  synthesis  of  conclusions  so 
as  to  effectively  communicate  with 
partners  and  other  interested  parties. 

d.  Assist  the  recipient  in  writing  and 
presenting  publications  including 
abstracts  and  journal  articles.- 

e.  Develop  briefing  materials  for   ■ 
agency  officials  involved  in  public 
hearings. 

f.  Participate  and  collaborate  vfith  the 
applicant  in  planning  workshops  or 
symposia  to  exchange  current 
information,  opinions,  and  research 
findings  on  mixtures. 

F.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

Although  this  program  does  not 
require  in-kind  support  or  matching 
funds,  the  applicant  should  describe 
any  iq-kind  support  in  the  application. 
For  example,  if  the  in-kind  support 
includes  personnel,  the  applicant 
should  provide  the  qualifying 
experience  of  the  personnel  and  clearly 
state  the  type  of  activity  to  be 
performed. 

The  application  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound. 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm. 

The  application  must  be  received  on 
or  before  5:00  P.M.  Eastern  Time  on  July 
22,  2002.  Submit  the  application  to: 
Technical  Information  Management — 
PA  02133,  Acquisition  and  Assistance 
Branch  B,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Room  3000,  Atlanta.  GA  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
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they  are  received  before  5:00  P.M. 
Eastern  Time  on  the  deadline  date. 
Applicants  sending  applications  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  application  by  the 
closing  date  and  time.  If  an  application 
is  received  after  the  closing  date  due  to 
(1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
of  delivery  by  the  closing  date  and  time, 
or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will — upon 
receipt  of  proper  documentation — 
consider  the  application  as  having  been 
received  by  the  deadline.  Applications 
which  do  not  meet  the  above  criteria 
will  not  be  eligible  for  competition  and 
will  be  discarded.  Applicants  will  be 
notified  of  their  failure  to  meet 
submission  requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goal  stated  in  section  "A. 
Purpose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  intended 
outcome.  These  measiires  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Each  applicant  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  ATSDR: 

1.  Appropriateness  and  Knowledge  of 
Study  Design  (25  points) 

The  extent  to  which  the  applicant's 
proposal  addresses:  (a)  rationale  for  the 
proposed  study  design;  (b)  a  plan  for 
exposure  assessment  and/or  a  plan  for 
evaluating  adverse  health  outcomes;  and 
(c)  a  detailed  plan  for  analysis  of  the 
data. 

2.  Proposed  Study  (25  points) 

The  adequacy  of  the  proposal  relevant 
to:  (a)  The  study  purpose,  objectives, 
and  rationale;  (b)  the  quality  of  program 
objectives  in  terms  of  specificity, 
measiuability,  and  feasibility;  (c)  the 
specificity  and  feasibility  of  the 
applicant's  timetable  for  implementing 
program  activities  and  timely 
completion  of  the  study;  and  (d)  the 
likelihood  of  the  applicant  completing 
proposed  program  activities  and 
attaining  proposed  objectives  based  on 
the  thoroughness  and  clarity  of  the 
overall  program. 


3.  Relationship  to  Initiative  (15  points) 

The  extent  to  which  the  application 
addresses  the  areas  of  investigation 
outlined  by  ATSDR. 

4.  Quality  of  Datq  Collection  (15  points) 

The  extent  to  which:  (a)  the  laboratory 
tests  (if  applicable)  are  sensitive  and 
specific  for  the  chemical  or  disease 
outcome  of  interest  and  (b)  the  quality 
control,  quality  assurance,  precision  and 
accuracy  of  information  for  the 
proposed  tests  are  provided  and 
acceptable. 

5.  Applicant  Capability  and 
Coordination  Efforts  (10  points) 

The  extent  to  which  the  proposal  has 
described:  (a)  the  capability  of  the 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study 
and  (b)  the  suitability  of  facilities  and 
equipment  available. 

6.  Program  Personnel  (10  points) 

The  extent  to  which  the  proposed 
program  staff  is  qualified  and 
appropriate,  and  the  time  allocated  for 
them  to  accomplish  program  activities  is 
adequate. 

7.  Program  Budget  (Not  Scored) 

The  extent  to  which  the  budget  relates 
directly  to  project  activities,  is  clearly 
justified,  and  is  consistent  with 
intended  use  of  funds.  The  budget 
should  include  funds  for  one  health 
assessor,  one  health  educator,  and  one 
epidemiologist,  health  scientist  or 
principal  investigator  to  attend  annual 
training  meetings  in  Atlanta  (five  days). 

8.  Himian  Subjects  (Not  Scored) 

Whether  or  not  exempt  from  the 
DHHS  regulations,  are  procedures 
adequate  for  the  protection  of  human 
subjects?  Does  the  application 
adequately  address  the  requirements  of 
Title  45  CFR  part  46  for  the  protection 
of  human  subjects? 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semi-axmual  progress  report  which 
should  include: 

a.  A  brief  program  description. 

b.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  actual  accomplishments 
related  to  the  goals  and  objectives  for 
the  period. 

c.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 


action  or  deletion  of  the  activity  from 
the  project. 

d.  Other  pertinent  information, 
including  the  status  of  the  program. 

e.  Measures  of  effectiveness  data 
requirement  to  be  submitted  with,  or 
incorporated  into  the  semi-annual 
progress  reports. 

f.  Financial  recap  of  obligated  dollars 
to  date  as  a  percentage  of  total  available 
funds. 

2.  Financial  Status  Report  (FSR),  no 
more  than  90  days  after  the  end  of  the 
budget  period. 

3.  Final  FSR  and  performance  reports, 
no  more  than  90  days  after  the  end  of 
the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program: 

AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3    Animal  Subjects  Requirements 
AR-7    Executive  Order  12372  Review 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobby  Restrictions 
AR-1 7    Peer  and  Technical  Reviews  of 

Final  Reports  of  Health  Studies — 

ATSDR 
AR-18    Cost  Recovery— ATSDR 
AR-1 9    Third  Party  Agreements — 

ATSDR 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  ATSDR 
armouncements  can  be  found  on  the 
CDC  home  page  Internet  address — http:/ 
/www.cdc.gov.  Click  on  "Funding"  "then 
"Grants  and  Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Edna 
Green,  Grants  Management  Specialist, 
Acquisition  and  Assistance  Branch  B, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Announcement  02133,  Room  3000,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone  (770)  488-2743,  E-mail 
address:  EGreen@cdc.gov. 

For  program  technical  assistance, 
contact(s):  Dr.  Moiz  Mimitaz,  Division  of 
Toxicology,  1600  Clifton  Road,  N.E., 
Mail  Stop  E-29,  Atlanta,  Georgia  30333, 
Telephone  (404)  498-0727,  E-mail 
address:  mgin4@cdc.gov. 
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Dated:  lune  11,  2002. 
Sandra  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc.  02-15152  Filed  6-14-02;  8:45  am] 

aiUINO  CODE  4ie3-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Certification  of  Maintenance  of  Effort 
Form  Title  ill  of  ttie  Older  Americans 
Act,  Grants  for  State  and  Community 
Programs  on  Aging 

agency:  Administration  on  Aging,  HHS. 
action:  Notice. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  is  announcing  that  the  proposed 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  clearance  under,  the 
Paperwork  Reduction  Act  of  1995.. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  17, 
2002. 

ADDRESSES:  Submit  vtrritten  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  0MB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Allison 
Herron  Eydt,  Desk  Officer  for  AoA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Tolson,  202^01-0838. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  AoA 
has  submitted  the  following  proposed 
collection  of  information  to  0MB  for 
review  and  clearance. 

Describe  Collection  of  Information 

The  Certification  of  Maintenance  of 
Effort  will  be  used  by  the 
Administration  on  Aging  to  verify  the 
amount  of  State  expenditures  for  Title 
III  of  the  Older  Americans  Act,  and 
make  comparisons  with  such 
expenditures  for  the  three  previous 
years'  to  assure  that  the  State  Agency  on 
Aging  is  in  compliance  with  45  CFR 
1321.49.  AoA  estimates  the  burden  of 
this  collection  of  information  as  follows: 
Vz  hour  per  State  Agency  on  Aging 
annually,  for  a  total  of  28  hours. 

In  the  Federal  Register  of  March  12, 
2001  (Vol  67,  No.  48  Page  1119),  the 
agency  requested  comments  on  the 
proposed  collection  of  information. 

No  comments  were  received. 


Dated:  May  30,  2002. 
JoseRna  G.  Carbonell, 

Assistant  Secretary  for  Aging. 

(FR  Doc.  02-15112  Filed  6-14-02;  8:45  am) 

BILLINO  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02174] 

Emerging  Infections  Program;  Notice 
of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement  for 
the  Emerging  Infections  Program  (EIP). 
This  program  addresses  the  "Healthy 
People  2010"  focus  area  of 
Immunization  and  Infectious  Diseases. 

The  purpose  of  the  program  is  to 
expand  the  national  EIP  network  by 
adding  a  tenth  EIP  in  a  state  along  the 
United  States-Mexico  Border. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  Infectious 
.Diseases:  (1)  Protect  Americans  from 
priority  infectious  diseases,  (2)  Apply 
scientific  findings  to  prevent  and 
control  infectious  diseases,  and  (3) 
Strengthen  epidemiologic  and 
laboratory  capacity  to  recognize, 
respond  to,  and  moilitor  infectious 
diseases. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a),  317(k)(l)  and  317(k)(2) 
of  the  Public  Health  Service  Act,  [42 
U.S.C.  sections  241(a),  247b(k){l)  and 
247b(k)(2),  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.283. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  along  the  United 
States-Mexico  border.  No  other 
applications  are  solicited. 

Eligibility  is  limited  to  these  states  for 
the  following  reasons: 

1.  Infectious  diseases  in  the  border 
region  are  a  high  priority  and  Congress 
has  continually  encouraged  CDC  to 
expand  its  efforts  in  this  area,  most 
recently  in  the  FY  2002  appropriations 
language  [Senate  Report  107-84 
(S.1536)]. 


2.  The  EIP  model  for  population- 
based  approach  to  infectious  diseases  is 
perfectly  suited  for  studying  and 
addressing  infectious  diseases  along  the 
border. 

3.  One  of  the  key  goals  of  the  EIP 
network  is  to  establish  individual  EIPs 
so  that  the  network  is  geographically 
diverse.  Adding  the  tenth  EIP  in  one  of 
the  United  States-Mexico  border  states 
is  fully  consistent  with  this  goal. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1,  2002  and  will  be 
made  for  a  12-month  budget  period 
,  within  a  project  period  of  up  to  five 
years.  The  funding  estimate  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Establish  and  operate  an  EIP  to 
further  local,  State,  and  national  efforts 
to  address  emerging  infectious  diseases: 

(1)  Establish  the  EIP  in  a  defined 
population,  which  could  include  either 
an  entire  State  or  a  geographically 
defined  area  (or  areas)  within  a  State.  To 
accomplish  the  objectives  of  certain  EIP 
activities,  a  minimum  population  base 
of  approximately  1,500,000  may  be 

necessary. 

(2)  Organize  the  EIP  so  that  it  will 
have  the  capacity  to  conduct  multiple 
concurrent  projects. 

(3)  Organize  the  EIP  so  that  it  will 
maintain  the  ability  to  accommodate 
changes  in  specific  activities  and 
priorities  as  the  public  health  system's 
need  for  information  changes  or  new 
health  problems  emerge. 

(4)  Operate  the  EIP  so  that  it  can 
function  effectively  as  part  of  a  national 
network  of  EIPs.  Collaborate  with  CDC 
and  other  EIP  sites,  through  the  EIP 
steering  group  and  other  EIP  working 
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groups,  to  establish  priorities,  to 
coordinate  and  monitor  projects,  and  to 
assure  that  important  emerging 
infections  issues  are  well  addressed. 

b.  Work  to  obtain  technical  and 
financial  assistance  to  complement  the 
basic  assistance  obtained  from  CDC. 

c.  Develop  the  EIP  as  a  partnership 
between  the  health  department  and 
other  public  and  private  organizations 
that  have  an  interest  in  addressing 
public  health  issues  relating  to  emerging 
infectious  diseases  (e.g.,  local  public 
health  agencies,  schools  of  public 
health,  university  medical  schools, 
health  care  providers,  infection  control 
professionals,  clinical  laboratories, 
community-based  organizations,  other 
Federal  and  State  government  agencies, 
research  organizations,  medical 
institutions,  foimdations,  etc.). 

d.  Conduct  emerging  infections 
activities  in  collaboration  with 
appropriate  partner  organizations. 
Collaborate  with  other  EIPs,  as 
appropriate,  to  develop  and  conduct  EIP 
activities. 

(1)  Categories  of  EIP  activities. 
Activities  of  the  EIPs  generally  fall  into 
three  categories: 

(a)  Active  population-based 
siuveillance  projects.  These  may 
include  collection  and  submission  of 
disease-causing  infectious  agents  to 
State,  CDC,  or  other  laboratories.  For 
example,  the  surveillance  case 
definition  for  the  condition  might 
involve  detection  of  a  positive  ciiltiire  or 
a  drug  resistant  isolate  in  a  microbiology 
laboratory,  a  serologic  test  result,  a 
histopathologic  finding,  or  a  clinical 
syndrome,  depending  upon  the  disease 
or  condition  under  siirveillance;  the 
specific  approach  to  surveillance  could 
also  vary  depending  on  the  disease  or 
condition  under  surveillance. 
Surveillance  should  be  comprehensive 
(e.g.,  may  include  audits  to  assure 
complete  reporting)  with  active  case- 
finding. 

(b)  Applied  epidemiologic  and 
applied  laboratory  projects.  Examples  of 
potential  projects  include:  evaluation  of 
illnesses  often  not  specifically 
diagnosed  for  which  information  on 
trends  and  etiology  are  important  (e.g., 
diarrhea,  encephalitis);  evaluation  of 
clinical  outcomes  or  risk  factors  for  drug 
resistant  infections:  and  evaluation  of 
the  efficacy  of  pneumococcal  and 
meningococcal  conjugate  vaccines. 

(c)  Implementation  and  evaluation  of 
pilot  prevention/intervention  projects 
for  emerging  infectious  diseases. 
Examples  might  include  assessment  of 
efforts  to  promote  safe  food  preparation 
in  the  home,  evaluation  of  impact  of 
hand-washing  promotion  on  infectious 
diseases  in  child  care  facilities. 


evaluation  of  the  impact  of  Group  B 
Streptococcus  prevention  activities,  or 
evaluation  of  antibiotic  prescribing 
practices  in  outpatient  settings. 

(2)  Specific  EIP  activities. 

In  the  application,  propose  the 
following  four  activities:  three  Core  plus 
Border  Infectious  Disease  Surveillance 
(BIDS).  Applicants  may  also  include  (in 
addition  to  the  four  required  activities) 
other  activities  of  local  interest  or 
concern  that  are  consistent  with  the 
guiding  principles  of  the  EIP  network. 
Applicants  are  encouraged  to  consult 
with  CDC  programs  in  planning  their 
proposed  activities. 

Core  Activities: 

(a)  Active  Bacterial  Core  surveillance 
(ABCs)  and  related  activities. 

(b)  Active  population-based 
laboratory  surveillance  for  food-borne 
diseases  and  related  activities 
(FoodNet). 

(c)  A  syndrome  surveillance  activity, 
which  includes  a  laboratory  component 
(e.g.,  surveillance  for  respiratory 
syndromes;  surveillance  for  meningitis 
and  encephalitis). 

Border  Infectious  Disease  Activity: 
Border  Infectious  Disease,  Surveillance 
(BIDS)  activities. 

e.  As  a  part  of  certain  EIP  projects, 
provide  specimens  such  as  disease- 
causing  isolates  or  serum  specimens  to 
appropriate  organizations  (which  may 
include,  but  are  not  limited  to,  CDC)  for 
laboratory  evaluation  (e.g.,  molecular 
epidemiologic  studies,  evaluation  of 
diagnostic  tools). 

f.  Manage,  analyze,  and  interpret  data 
from  EIP  projects,  and  publish  and 
disseminate  important  public  health 
information  stemming  from  EIP  projects 
in  collaboration  with  CDC  and  the  EIP 
network. 

g.  Use  measures  of  effectiveness  to 
evaluate  and  demonstrate 
accomplishment  of  the  scientific  and 
operational  objectives  and  purpose  of 
the  EIP  cooperative  agreement. 
Measures  should  be  objective  and 
quantitative  and  adequate  to  measure 
the  intended  outcome. 

h.  Incorporate  training  activities  as  an 
important  component  of  the  EIP. 
Training  activities  may  take  one  or  more 
of  these  forms: 

(1)  Provide  training  opportunities  for 
persons  in  professional  training,  such  as 
infectious  disease  fellows,  laboratory 
fellows,  public  health  students. 

(2)  Provide  training  for  partner 
organizations  within  the  EIP  area,  such 
as  infection  control  practitioners  or 
local  health  department  personnel. 

(3)  Act  as  a  resource  for  states  that  are 
not  participating  in  the  EIP  network,  for 
example  by  providing  information, 
training,  or  recommendations  about 


emerging  public  health  issues  and 
evolving  public  health  practices, 
i.  If  a  proposed  project  involves 
research  on  human  participants,  ensiue 
appropriate  IRB  review. 

2.  CDC  Activities 

a.  Provide  general  coordination  for  the 
EIP  network. 

b.  Provide  consultation,  scientific  and 
technical  assistance  in  the  operation  of 
the  EIP  and  in  designing  and  conducting 
individual  EIP  projects. 

c.  Participate  in  analysis  and 
interpretation  of  data  from  EIP  projects. 
Participate  in  the  dissemination  of 
findings  and  information  stemming 
from  EIP  projects. 

d.  Assist  in  monitoring  and  evaluating 
scientific  and  operational 
accomplishments  of  the  EIP  and 
progress  in  achieving  the  purpose  and 
overall  goals  of  this  program. 

e.  If  needed,  perform  laboratory 
evaluation  of  specimens  or  isolates  (e.g., 
molecular  epidemiologic  studies, 
evaluation  of-diagnostic  tools)  obtained 
in  EIP  projects  and  integrate  results  with 
other  data  from  EIP  projects. 

f.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

Applications  should  address  the 
following  topics  in  the  order  presented: 

1.  Understanding  the  objectives  of  the 

EIP 

2.  Description  of  the  population  base  for 

the  EIP 

3.  Description  of  existing  capacity  to 

assess,  control,  and  prevent 
emerging  infectious  diseases 

4.  Operational  plan 

5.  Evaluation  plan 

6.  Budget 

Applicants  should  propose  the  four 
required  (three  core  plus  BIDS) 
activities  iand  at  least  one  optional 
activity.  CDC  will  fund  core  and 
optional  projects  based  on  the 
application  and  availability  of 
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]  esources.  Optional  activities  may  be 
chosen  from  the  list  provided  or 
initiated  by  the  applicant  based  on  local 
interest,  concern,  or  expertise  that  are  in 
keeping  with  the  guiding  principles  of 
the  EIP.  Each  activity  proposal, 
including  both  required  and  optional 
activities,  should  be  clearly  identified  in 
a  distinct  portion  of  the  operational  plan 
and  should  not  exceed  three  pages. 
Although  the  activities  described  below 
address  distinct  issues  and  needs,  they 
may  be  implemented  in  an  integrated 
manner  such  that  staff  members  work 
on  more  than  one  activity,  or  supplies 
and  equipment  are  shared. 

Page  Limitations 

The  application  narrative  (excluding 
budget,  budget  narrative,  appendices, 
and  required  forms)  must  not  exceed  25 
single-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and  a  font 
size  no  smaller  than  10.  The  following 
information  should  be  presented  in 
appendices:  Letters  of  support, 
docimientation  of  bona  fide  agent  status, 
curricula  vitaes,  and  budget.  In 
addition,  documentation  of  relevant 
accomplishments,  such  as  abstracts, 
manuscripts,  or  bibliographies  may  be 
included  in  appendices.  Materials  or 
information  that  should  be  included  in 
the  narrative  will  not  be  reviewed  if 
placed  in  the  appendices. 

Budget  Instructions 

For  each  line-item  (as  identified  on 
the  Form  424a  of  the  application),  show 
both  Federal  and  non-Federal  (e.g..  State 
funding)  shares  of  total  cost  for  the  EIP. 
For  each  staff  member  listed  under  the 
Personnel  line  item,  indicate  their 
specific  responsibilities  relative  to  each 
of  the  proposed  projects.  All  other  line- 
items  should  also  be  clearly  justified.  In 
addition  to  the  budget  justification, 
provide  an  estimate  of  the  budget  for 
each  separate  activity  or  project  (e.g., 
FoodNet,  ABCs.  etc.). 

Bona  Fide  Agent  Status 

I  If  applicant  is  an  agent  of  a  State 
public  health  agency  and  not  a  State 
public  health  agency  itself, 
documentation  that  applicant  is  acting 
as  a  bona  fide  agent  of  a  State  public 
health  agency  should  be  provided  in  an 
appendix.  Applicants  acting  as  bona 
fide  agents  of  a  State  public  health 
agency  are  strongly  encouraged  to 
consult  with  CDC's  Grants  Management 
Specialist  (identified  in  Section  J  below) 
prior  to  submitting  the  application  for 
guidance  regarding  what  constitutes 
acceptable  documentation. 


G.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
www.cdc.gov/od/pgo/fonninfo.htm. 

Application  forms  must  be  submitted 
in  the  following  order: 

Cover  Letter 

Table  of  Contents 

Application 

Budget  Information  Form 

Budget  Justification 

Checklist 

Assurances 

Certifications 

Disclosure  Form 

HIV  Assiuance  Form  (if  applicable) 

Human  Subjects  Certification  (if 

applicable) 
Indirect  Cost  Rate  Agreement  (if 

applicable) 
Narrative 

Applications  may  not  be  submitted 
electronically. 

On  or  before  5  p.m.  Eastern  Time  July 
30,  2002,  &e  application  must  be 
received  by:  Technical  Information 
Management — PA  02174.  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Rd,  Room  3000,  Atlanta, 
GA  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5  p.m.  Eastern 
Time  on  the  deadline  date.  Applicants 
sending  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 


1.  Description  of  Existing  Capacity  To 
Assess,  Control  and  Prevent  Emerging 
Infectious  Diseases  (40  points) 

a.  Description  of  applicant's  past 
experience  and  documentation  of 
accomplishments  in  conducting  active 
surveillance,  applied  epidemiologic 
research,  applied  laboratory  research, 
and  prevention  research,  in  general,  and 
specifically  on  emerging  infectious 
diseases,  including  antimicrobial  drug 
resistant,  food-borne  and  waterbome, 
ciurently  or  potentially  vaccine 
preventable,  and  opportunistic  diseases.. 
(A  list  of  relevant  papers  and  abstracts 
should  be  included  in  an  appendix.) 

b.  Demonstration  of  applicant's  ability 
to  develop  and  maintain  strong 
cooperative  relationships  with  both 
public  and  private,  local  and  regional, 
medical,  public  health,  laboratory, 
academic,  and  community 
organizations.  Evidence  of  applicant's 
ability  to  sdlicit  and  secure 
programmatic  collaboration,  and 
financial  and  technical  support  from 
such  organizations. 

c.  Demonstration  of  support  frt>m  non- 
applicant  participating  agencies, 
institutions,  organizations,  laboratories, 
individuals,  consultants,  etc.,  included 
in  the  operational  plan.  Applicant 
should  provide  (in  an  appendix)  letters 
of  support  which  clearly  indicate 
collaborators'  willingness  to  participate 
in  the  EIP  and  define  their  roles.  Do  not 
include  letters  of  support  from  CDC 
personnel. 

d.  Demonstration  of  applicant's  ability 
to  participate  in  a  multi-state 
collaborative  network. 

2.  Operational  Plan  (40  points) 

a.  The  extent  to  which  the  applicant's 
plan  for  establishing  and  operating  the 
population-based  EIP  clearly  describes 
the  proposed  organizational  and 
operating  structure/procedures  and 
clearly  identifies  the  roles  and 
responsibilities  of  all  participating 
agencies,  organizations,  institutions, 
and  individuals. 

b.  The  extent  to  which  the  applicant 
describes  plans  for  collaboration  with 
CDC  and  other  EIP  sites  in  the 
establishment  and  operation  of  the  EIP 
and  individual  EIP  projects,  including 
project  design/development  (e.g., 
protocols),  management  and  analysis  of 
data,  and  synthesis  and  dissemination 
of  findings. 

c.  Description  and  quality  of  the 
applicant's  partnerships  with  necessary 
and  appropriate  organizations  for 
establishing  and  operating  the  proposed 
EIP  and  for  conducting  individual  EIP 
projects. 

d.  Description  and  quality  of  plans  to 
provide  training  opportunities  in  one  or 
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more  of  these  areas:  (1)  Providing 
training  opportunities  for  persons  in 
professional  training,  such  as  infectious 
.  disease  fellows,  laboratory  fellows, 
public  health  students;  (2)  Providing 
training  for  partner  organizations  within 
the  EIP  area,  such  as  infection  control 
practitioners  or  local  health  department 
personnel;  (3)  Acting  as  a  resource  for 
states  that  are  not  participating  in  the 
EIP  network,  for  example  by  providing 
information,  training,  or 
recommendations  about  emerging 
public  health  issues  and  evolving  public 
health  practices. 

e.  Description  of  a  plan  to  solicit  and 
secure  financial  and  technical  assistance 
from  other  public  and  private 
organizations  (e.g.,  schools  of  public 
health,  imiversity  medical  schools, 
public  health  laboratories,  commimity- 
based  organizations,  other  Federal  and 
State  government  agencies,  research 
organizations,  foundations,  etc.)  to 
supplement  the  core  funding  from  CDC. 

t.  Quality  of  the  proposed  projects  (as 
requested  in  the  Application  Content 
section  above)  regarding  consistency 
with  EIP  guiding  principles,  public 
health  needs,  intent  of  this  program, 
feasibility,  methodology/approach,  and 
collaboration/participation  of  partner 
organizations. 

g.  Identification  of  applicant's  key 
professional  personnel  to  be  assigned  to 
the  EIP  and  EIP  projects  as  well  as  key 
professional  personnel  from  other 
participating  or  collaborating 
institutions,  agencies,  and  organizations 
outside  of  the  applicant's  agency  that 
wiU  be  assigned  to  EIP  activities 
(provide  curriculxmi  vitae  for  each  in  an 
appendix).  Clear  identification  of 
participants'  respective  roles  in  the 
management  and  operation  of  the  EIP. 
Descriptions  of  participants'  experience 
in  conducting  work  similar  to  that 
proposed  in  this  aimouncement. 

h.  Description  of  all  support  staff  and 
services  to  be  assigned  to  the  EIP. 

i.  The  extent  to  which  the  applicant 
clearly  describes  how  the  EIP  or  its 
design  for  the  EIP  is  flexible  and  able  to 
swiftly  address  new  public  health 
challenges  in  infectious  diseases. 

j.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  any 
proposed  research.  This  includes:  (a) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation,  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent,  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted,  and  (d)  a  statement  as  to 


whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  conunimity(ies)  and  recognition  of 
mutual  benefits. 

3.  Evaluation  (10  points) 

a.  Extent  to  which  the  application 
includes  Measures  of  Effectiveness  that 
will  be  used  to  measure  and 
demonstrate  accomplishment  of  the 
identified  objectives  of  the  grant.  Extent 
to  which  the  measiu^s  are  objective  and 
quantitative  and  appear  adequate  to 
measure  the  intended  outcome. 

b.  Quality  of  the  plem  for  monitoring 
and  evaluating  scientific  and 
operational  accomplishments  of  the  EIP 
and  of  individual  EIP  projects. 

c.  Quality  of  plan  for  monitoring  and 
evaluating  progress  in  achieving  the 
purpose  and  overall  goals  of  this 
cooperative  agreement  program. 

4.  Understanding  the  Objectives  of  the 
EIP(5  points) 

a.  Demonstration  of  a  clear 
understanding  of  the  background  and 
objectives  of  this  cooperative  agreement 
program. 

b.  Demonstration  of  a  clear 
understanding  of  the  requirements, 
responsibilities,  problems,  constraints, 
and  complexities  that  may  be 
encountered  in  establishing  and 
operating  the  EIP. 

c.  Demonstration  of  a  clear 
understanding  of  the  roles  and 
responsibilities  of  participation  in  the 
EIP  network. 

5.  Description  of  the  Population  Base  of 
the  EIP  Area  (5  points) 

a.  Clear  definition  of  the  geographic 
area  and  population  base  in  which  the 
EIP  will  operate.  Detailed  description  of 
the  demographics  of  the  proposed 
population  base. 

b.  Clear  description  of  various  special 
populations  within  the  defined 
population  base  as  they  relate  to  the 
proposed  activities  of  the  EIP,  such  as 
the  nual  or  inner-city  poor,  under- 
served  women  and  children,  the 
homeless,  immigrants  and  refugees,  and 
persons  infected  with  HIV. 

c.  Extent  to  which  the  population  base 
is  demographically  diverse. 

6.  Budget  (not  scored) 

Extent  to  which  the  line-item  budget 
is  detailed,  clearly  justified,  and 
consistent  with  the  piupose  and 
objectives  of  this  program.  Extent  to 
which  applicant  shows  both  Federal 
and  non-Federal  (e.g. ,  State  funding) 
shares  of  total  cost  for  the  EIP. 


8.  Human  Subjects  (not  scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects?  (Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  imacceptable.) 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two  / 
copies  of: 

1.  Semiannual  progress  reports.  The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

4.  Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
identified  objectives  of  the  cooperative 
agreement.  Measures  of  effectiveness 
must  relate  to  the  performance  goals 
stated  in  section  "A.  Purpose"  of  this 
Euuioimcement. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  III  of  the 
application  kit. 

AR-1    Human  Subjects  Requirements . 
AR-2    Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 
AR-10     Smoke- Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 
AR-2  2    Research  Integrity 

J.  Where  To  Obtain  Additional 
Infbnnation 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Home  Page  Internet  address — http:/ 
/ivTvw.cdc.gov  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  business  management  assistance, 
contact: 

Yolanda  Sledge,  Grants  Management 
Specialist,  Prociirement  and  Grants 
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Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Room  3000,  Atlanta,  GA  30341-4146, 
Telephone  number:  (770)  488-2787, 
email  address:  yisO@cdc.gov. 

For  program  technical  assistance, 
contact:  Catherine  Rebmann,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention, 
1600  Clifton  Road,  NE.,  Atlanta,  GA 
30333,  Telephone  number:  (404)  371- 
5363,  email  address:  csr9@cdc.gov. 

Dated:  June  n,  2002. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(PR  Doc.  02-15154  Filed  6-14-02;  8:45  am] 
MLUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02050] 

Predictive  Instrument  Research  In 
Technology  to  Reduce  Medical  Errors; 
Notice  of  Award 

A.  Purpose 

The  purpose  of  the  program  will  be  to 
build  upon  the  lessons  learned  with 
clinical  predictive  instruments  (CPIs)  in 
cardiac  diseases  and  to  further  develop 
and  adapt  this  technology  for  use  with 
other  clinically  important  and 
expensive  medical  conditions  and  care. 

B.  Eligible  Applicant 

II  The  only  eligible  applicant  is  New 
England  Medical  Center.  No  other 
applications  were  solicited. 

"The  House  of  Representatives 
Conference  Report  accompanying  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education  and 
Related  Agencies  Appropriation  Bill 
ending  September  30,  2002,  and  For 
Other  Purposes  (H.R.  3061,  107th 
Congress),  recognized  the  New  England 
Medical  Center's  unique  qualifications 
for  carrying  out  the  activities  specified 
in  this  grant  (H.R.  Rep.  107-342). 

C.  Availability  of  Funds 

1 1  Approximately  $346,146  is  available 
in  FY  2002  to  fund  one  award.  The 
award  began  June  1,  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  one  year. 

D.  Where  To  Obtain  Additional 
Information 

1 1  Should  you  have  questions  after 
riBviewing  the  contents  of  all  the 
[^ocuments,  business  management 


technical  assistance  may  be  obtained 
ft-om:  Rene  Benyard,  Grants 
Management  Specialist,  Acquisition  and 
Assistance,  Branch  B,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Mailstop 
K-75.  Atlanta,  GA  30341-4146, 
Telephone:  (770)  488-2722.  email 
address:  bnb8@cdc.gov. 

For  program  technical  assistance, 
contact:  Steve  L.  Solomon,  M.D., 
Program  Management  Official,  Division 
of  Health  Care  Quality  Promotion, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road, 
NE.,  Mailstop  E-55,  Atlanta.  GA  30333, 
Telephone:  (404)  498-1124.  email 
address:  ssolomon@cdc.gov. 

Dated:  June  11,  2002. 
Sandra  R.  Manning, 

Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc.  02-15151  Filed  6-14-02;  8:45  am] 

BILUNG  CODE  416»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02118] 

Fellowship  Training  Programs  In 
Vector-Borne  Infectious  Diseases; 
Notice  of  Availability  of  Funds; 
Correction 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  to  fund 
cooperative  agreements  for  Fellowship 
Training  Programs  in  Vector-Borne 
Infectious  Diseases  was  published  in  the 
Federal  Register  on  May  10,  2002.  Vol 
67.  No.  91.  pages  31813-31816.  The 
notice  is  amended  as  follows:  On  page 
31814.  first  column.  Section  C. 
Availability  of  Funds.  Paragraph  1, 
should  be  corrected  to  read  "It  is 
expected  that  the  awards  will  begin  on 
or  about  August  30,  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years." 

Dated:  )une  11.  2002. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc.  02-15153  Filed  6-14-02;  8:45  am] 
BHJJNO  CODE  4163-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worker  Health:  Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Committee 
meeting. 

Name:  Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH). 

Times  and  Dates:  8  a.m.-5  p.m.,  July  1. 
2002:  8  a.m.-S  p.m.,  July  2,  2002. 

Place:  Hyatt  Regency  Denver.  1750  Weiton 
Street.  Denver,  Colorado  80202.  telephone 
(303)  295-5885.  fax  (303)  296-6352. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommo(^ates  approximately  65  people. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the  Board") 
was  established  under  the  Energy  Employees 
Occupational  Illness  Compensation  Program 
Act  of  2000  to  advise  the  President,  through 
the  Secretary  of  Health  and  Human  Services 
(HHS),  on  a  variety  of  policy  and  technical 
functions  required  to  implement  and 
effectively  manage  the  new  compensation 
program.  Key  functions  of  the  Board  include 
providing  advice  on  the  development  of 
probability  of  causation  guidelines  which 
have  been  promulgated  by  HHS.  advice  on 
methods  of  dose  reconstruction  which  have 
also  been  promulgated  as  a  final  rule, 
evaluation  of  the  validity  and  quality  of  dose 
reconstructions  conducted  by  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH)  for  qualified  cancer  claimants,  and 
advice  on  the  addition  of  classes  of  workers 
to  the  Special  Exposure  Cohort. 

In  December  2000  the  President  delegated 
responsibility  for  funding,  staffing,  and 
operating  the  Board  to  HHS,  which 
subsequently  delegated  this  authority  to  CDC. 
NIOSH  implements  this  responsibility  for 
CDC.  The  charter  was  signed  on  August  3, 
2001.  and  in  November  2001.  the  President 
completed  the  initial  appointment  of  Board 
members.  The  initial  tasks  of  the  Board  have 
been  to  review  and  provide  advice  on  the 
proposed,  interim,  and  final  rules  of  HHS. 

Purpose:  This  board  is  charged  with  (a) 
providing  advice  to  the  Secretan,',  HHS.  on 
the  development  of  guidelines  under 
Executive  Order  13179;  (b)  providing  advice 
to  the  Secretary,  HHS,  on  the  scientific 
validity  and  quality  of  dose  reconstruction 
efforts  performed  for  this  Program;  and  (c) 
upon  request  by  the  Secretary,  HHS.  advising 
the  Secretary'  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation  but  for 
whom  it  is  not  feasible  to  estimate  their 
radiation  dose,  and  on  whether  there  is 
reasonable  likelihood  that  such  radialioil 
doses  may  have  endangered  the  health  of 
members  of  this  class. 

Matters  to  be  Discussed:  Agenda  for  this 
meeting  will  focus  on  the  draft  Special 
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Exposure  Cohort  Petitioning  Process 
Procedures,  ^410SH-IREP  concerns  and 
model  transparency,  dose  reconstruction 
workgroup  discussion  and  issues,  and  Board 
discussion. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Larry 
Elliott,  Executive  Secretary,  ABRWH,  NIOSH, 
CDC,  4676  Columbia  Parkway.  Cincinnati. 
Ohio  45226.  telephone  (513}  841-4498,  fax 
(513)458-7125. 

The  Director,  Management  Analysis  and 
Services  Office,  has  beeh  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  12,  2002. 
John  C.  BuTckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-J5273  Filed  6-14-02;  8:45  am) 

MLUNG  CO06  4163-19-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Aitered  System 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  (formerly  the 
Health  Care  Financing  Administration), 
Department  of  Health  and  Human 

Services  (HHS). 

ACTION:  Notice  of  proposal  to  modify  or 
alter  a  System  of  Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  modify  or  alter  an 
SOR,  "End  Stage  Renal  Disease  (ESRD) 
Program  Management  and  Medical 
Information  System  (PMMIS),"  System 
No.  09-70-0520.  We  propose  to  broaden 
the  scope  of  this  system  to  include  the 
collection  and  maintenance  of  ESRD 
Core  Indicators  or  Clinical  Performance 
Measures  (CPM).  Data  contained  in  CPM 
Data  Set  are  being  added  to  meet 
statutory  requirements  and  to  augment 
the  usefulness  of  the  information  for 
research,  quality  improvement  projects, 
and  policy  formulation.  We  are  deleting 
routine  use  niunber  2  authorizing 
disclosures  to  organizations  deemed 
qualified  to  carry  out  quality 
assessments;  niunber  5,  authorizing 
disclosures  to  a  contractor;  number  6, 
authorizing  disclosures  to  an  agency  of 
a  state  government;  and  an  unnumbered 
routine  use  which  authorizes  the  release 


of  information  to  the  Social  Security 
Administration  (SSA). 

Routine  use  number  2  is  being  deleted 
because  it  is  not  clear  what 
"organizations"  are  being  identified  and 
who  should  receive  information  referred 
to  in  this  routine  use.  We  will  add  a  new 
routine  use  to  accomplish  release  of 
information  in  this  system  to  ESRD 
Network  Organizations  and  Quality 
Improvement  Organizations  (QIO)  to 
carry  out  quality  assessments,  medical 
audits,  quality  improvement  projects, 
and/or  utilization  reviews.  Disclosures 
allowed  by  routine  use  niunber  6  and  to 
SSA  will  be  covered  by  a  new  routine 
use  to  permit  release  of  information  to 
"another  Federal  and/or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent."  Disclosures  previously  allowed 
by  routine  use  number  5  will  now  be 
covered  by  proposed  routine  use 
number  1. 

The  security  classification  previously 
reported  as  "None"  will  be  modified  to 
peflect  that  the  data  in  this  system  is 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive."  We  are  modifying  the 
language  in  the  remaining  routine  uses 
to  provide  clarity  to  CMS'  intention  to 
disclose  individual-specific  information 
contained  in  this  system.  The  proposed 
routine  uses  will  be  prioritized  and 
reordered  according  to  their  proposed 
usage.  We  will  also  update  any  sections 
of  the  system  that  were  affected  by  the 
recent  reorganization  and  update 
language  in  the  administrative  sections 
to  correspond  with  language  used  in 
other  CMS  SORs. 

The  primary  purpose  of  the  system  of 
records  is  to  maintain  information  on 
Medicare  ESRD  beneficiaries,  non- 
Medicare  ESRD  patients.  Medicare 
approved  ESRD  hospitals  and  dialysis 
facilities,  and  Department  of  Veterans 
Affairs  (DVA)  patients.  The  ESRD/ 
PMMIS  is  used  by  CMS  and  the  renal 
community  to  perform  their  duties  and 
responsibilities  in  monitoring  the 
Medicare  status,  transplant  activities, 
dialysis  activities,  and  Medicare 
utilization  (inpatient  and  physician/ 
supplier  bills)  of  ESRD  patients  and 
their  Medicare  providers,  as  well  as  in 
calculating  the  Medicare  covered 
periods  of  ESRD.  Information  retrieved 
from  this  system  of  records  will  also  be 
disclosed  to:  support  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  ESRD 
Network  Organizations  and  QIOs  to 
implement  quality  improvement 
programs,  facilitate  research  on  the 


quality  and  effectiveness  of  care 
provided  and  payment  related  projects, 
support  constituent  requests  made  to  a 
congressional  representative,  support 
litigation  involving  the  agency,  and 
combat  fraud  and  abuse  in  certain 
health  benefits  programs.  We  have 
provided  backgroimd  information  about 
the  modified  system  in  the 
"Supplementary  Information"  section 
below.  Although  the  Privacy  Act 
requires  only  ^at  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  routine  uses, 
CMS  invites  comments  on  all  portions 
of  this  notice.  See  ."Effective  Dates" 
section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  SOR  report  with  the  Chair  of 
the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB)  on  June  1,  2002.  In  any  event,  we 
will  not  disclose  any  information  under 
a  routine  use  until  40  days  after 
publication.  We  may  defer 
implementation  of  this  SOR  or  one  or 
more  of  the  routine  use  statements  listed 
below  if  we  receive  comments  that 
persuade  us  to  defer  implementation. 
ADDRESS:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD),  CMS, 
Room  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244— 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from  9 
a.m.-3  p.m.,  eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Strieker,  Director,  Information 
Support  Group,  Office  of  Clinical 
Standards  and  Quality,  CMS,  Room  S3- 
02-01,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850.  The 
telephone  number  is  (410)  786-3116. 
The  e-mail  address  is 
dstricker@cms .  hhs  .gov . 

SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  Modified  System 

A.  Backgmund 

The  ESRD  Program  was  established  in 
1972  pursuant  to  the  provisions  of  2991, 
Public  Law  92-603.  Notice  of  this 
system,  ESRD/PMMIS  was  published  in 
a  Federal  Register  at  53  FR  62792  (Dec. 
29,  1988),  61  FR  6645  (Feb.  21,  1996) 
(added  unnumbered  SSA  use),  63  FR 
38414  (July  16,  1998)  (added  three  fraud 
and  abuse  uses),  and  65  FR  50552  (Aug. 
18,  2000)  (deleted  one  and  modified  two 
fraud  and  abuse  uses). 
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This  system  contains  records  on 
individuals  with  ESRD  who  are  entitled 
to  receive  Medicare  benefits  or  who  are 
treated  by  DVA  health  care  facilities. 
Data  in  this  system  are  used  primarily 
to  meet  and  implement  statutory 
requirements  of  Public  Law  (Puk  L.) 
92-603,  to  meet  other  legislative 
requirements,  support  ESRD  research, 
quality  improvement  projects,  and 
public  service  programs. 

The  legislation  {§  2991,  Pub.  L.  92- 
603)  extended  Medicare  coverage  to 
individuals  with  ESRD  who  require 
dialysis  or  transportation  to  sustain  life. 
This  legislation  and  subsequent 
regulations  also  established  health  and 
safety  standards  applicable  to  providers 
of  ESRD  services  and  required  the 
establishment  of  ESRD  Network 
Coordinating  Councils.  The  ESRD 
Networks  were  established  to  serve  as 
liaisons  between  the  federal  government 
and  the  provider  of  ESRD  services.  This 
rule  contained  an  additional 
requirement  of  the  Omnibus 
Reconciliation  Act  of  1986  (Pub.  L.  99- 
509)  required  that  the  Secretary 
establish  a  national  ESRD  registry.  This 
registry  is  called  the  United  States  Renal 
Data  System  (USRDS).  The  contract  to 
administer  the  USRDS  was  awarded  by 
the  National  Institutes  of  Health  (NIH) 
to  the  Urban  Institute  on  May  1, 1988, 
for  a  5  year  period.  This  registry  utilizes 
data  reported  by  network  organizations, 
transplant  centers,  and  other  sources  to 
support  the  analysis  of  alternative 
treatment  modes,  the  evaluation  of 
allocation  of  resoiuces,  the  analysis  of 
morbidity  and  mortality  trends  and 
other  quality  of  care  indices,  and  other 
studies  that  assist  the  Congress  in 
evaluating  the  ESRD  program.  The 
second  5  year  contract  was  awarded  to 
the  University  of  Michigan  on  July  1, 
1993.  A  12  month  extension  was  then 
executed  for  the  period  of  performance 
of  July  1, 1999  to  June  30, 1999.  A  4 
month  extension  was  then  granted  July 
1, 1999.  The  next  5  year  contract  was 
awarded  to  the  Minneapolis  Medical 
Research  Foundation  on  July  1,  1999. 

Public  Law  95-292  established  the 
ESRD/PMMIS.  The  PMMIS  was  created 
in  response  to  the  CMS  requirement  to 
provide  information  on  ESRD  patients 
once  the  above  legislation  ensured  that 
Medicare  would  pay  for  the  dialysis 
treatments  and  kidney  transplants 
required  to  sustain  a  patient's  life.  The 
ESRD/PMMIS  is  a  niission  critical 
system  to  the  renal  community.  The 
PMMIS  was  a  batch-oriented  Model  204 
(M204)  data  system,  which  later  evolved 
into  the  Renal  Beneficiary  and 
Utilization  System  (REBUS)  M204  on- 
line system.  The  acronym  PMMIS  is 
retained  by  a  group  of  data  files  that 


have  been  available  to  the  ESRD 
community  since  the  batch  system  was 
created.  The  files  remain  an  important 
product  of  REBUS  operations  and  retain 
the  PMMIS  name  for  purposes  of  easy 
identification  by  interested  users.  Thus, 
the  REBUS  serves  as  the  primary  access 
mechanism  for  the  PMMIS.  We 
currently  have  over  1  million  individual 
Master  File  records  in  REBUS.  Data  is 
supplied  to  REBUS  by  approximately 
4,637  dialysis  and  or  transplant 
facilities  via  the  18  ESRD  Networks,  and 
the  United  Network  for  Organ  Shairing. 

Data  contained  in  the  Clinical 
Performance  Measures  (CPM)  Data  Set  is 
being  added  to  the  ESRD/PMMIS  system 
of  records  in  order  to  meet  statutory 
requirements  and  to  augfnent  the 
usefulness  of  the  information  for 
research,  quality  improvement  projects, 
and  policy  formulation.  CPM  data  set 
was  developed  in  response  to  section 
4558(b)  of  the  Balanced  Budget  Act  of 
1997,  which  required  the  Secretary  to 
develop  and  implement  a  method  to 
measure  smd  report  the  quality  of 
dialysis  services  under  the  Medicare 
program  by  the  year  2000.  CPM  contains 
information,  in  the  form  of  quality 
measures,  on  entitled  ESRD 
beneficiaries  who  receive  hemodialysis 
or  peritoneal  dialysis  treatments.  These 
quality  measures  are  designed  based  on 
the  National  Kidney  Foundation-Kidney 
Disease  Outcomes  Quality  Initiative 
(K/DOQI)  Clinical  Practice  Guidelines. 
These  quality  measures  and  their 
respective  dimensions  presently 
comprising  the  CPM  are  as  follows: 

•  Hemodialysis  Adequacy 

•  Monthly  Measurement  of  Delivered 
Hemodialysis  Dose 

•  Method  of  Measurement  of 
Delivered  Hemodialysis  Dose 

•  Minimum  Delivered  Hemodialysis 
Dose 

•  Method  of  Post-Dialysis  Blood  Urea 
Nitrogen  (BUN)  Sampling 

•  Baseline  Total  Cell  Volume 
Measurement  of  Dialysis  Intended 
for  Reuse 

•  Peritoneal  Dialysis  Adequacy 

•  Measurement  of  Total  Solute 
Clearance  at  Regular  Intervals 

•  Calculate  Weekly  Kt/V  urea  and 
Creatinine  Clearance  in  a  Standard 
Way 

•  Delivered  Dose  of  Peritoneal 
Dialysis 

•  Vascular  Access 

•  Maximizing  Placement  of  Arterial 
Fistulae 

•  Minimizing  Use  of  Catheter  as 
Chronic  Dialysis  Access 

•  Preferred/Non-Preferred  location  of 
Hemodialysis  Catheters  located 
above  the  waist 

•  Monitoring  Arterial  Venous  Grafts 


for  Stenosis 

•  Anemia  Management 

•  Target  Hematocrit  or  hemoglobin 
for  Epoetin  Therapy 

•  Assessment  of  Iron  Among  Anemic 
Patients  or  Patients  Prescribed 
Epoetin 

•  Maintenance  of  fron-stores  Target 

•  Administration  of  Supplemental 
Iron 

•  Serum  Albunin 

B.  Statutory  and  Regulatory  Basis  for 
System 

Authority  for  maintenance  of  the 
system  is  given  under  sections  226A, 
1875,  and  1881  of  the  Social  Security 
Act  (the  Act)  (Title  42  United  States 
Code  (U.S.C),  sections  426-1, 139511, 
and  1395rr). 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  system  contains  information 
related  to  individuals  with  ESRD  who 
receive  Medicare  benefits  or  who  are 
treated  by  DVA  health  care  facilities. 
The  system  contains  information  on 
both  the  beneficiary  and  the  provider  of 
services.  The  system  contains 
beneficiary/ patient  medical  records, 
claims  data,  and  payment  data  collected 
from  several  non-reimbursement  data 
collection  instruments  and  Medicare 
bills.  The  provider  of  services'  name, 
address.  Medicare  identification 
number,  types  of  services  provided, 
certification  and  or  termination  date, 
and  ESRD  network  number. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s]  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  PMMIS 
information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Section  III.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  PMMIS.  CMS  has  the 
following  policies  and  procedures 
concerning  disclosures  of  information 
that  will  be  maintained  in  the  system. 
In  general,  disclosure  of  information 
from  the  SOR  will  be  approved  only  to 
the  extent  necessary  to  accomplish  the 
purpose  of  the  disclosure  and  only  after 
CMS: 
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1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected,  e.g., 
monitoring  the  Medicare  status, 
transplant  activities,  dialysis  activities, 
and  Medicare  utilization  of  ESRD 
patients. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  piirpose  for  which  the 
disclosiu^  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  woiUd  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  patient-identifiable  information; 
and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  piupose  under  which  the 
information  was  disclosed. 

4.Determines  that  the  data  are  valid 
and  reliable. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  PMMIS  without 
the  consent  of  the  individual  to  whom 
such  information  pertains.  Each 
proposed  disclosure  of  information 
imder  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosiu'e 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
pxupose  for  which  the  information  was 
collected.  We  are  proposing  to  establish 
or  modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  contracted 
by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  piuposes  for  this  SOR 
and  who  need  to  have  access  to  the 
records  in  order  to  assist  CMS. 

We  contemplate  disclosing 
information  imder  this  routine  use  only 


in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMSfunction  relating 
to  piuposes  for  this  SOR. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  retiun  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  to: 

a.  Contribute  to  the  acciuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Determine  compliance  with  the 
Federal  conditions  that  an  ESRD  facility 
must  meet  in  order  to  participate  in 
Medicare. 

Other  Federal  or  State  agencies  in 
their  administration  of  a  federal  health 
program  may  require  PMMIS 
information  in  order  to  support 
evaluations  and  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbiusement  for 
services  provided. 

In  addition,  other  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  PMMIS    . 
information  for  the  purposes  of 
determining,  evaluating  and/or 
assessing  cost,  effectiveness,  and/or  the 
quality  of  health  care  services  provided 
in  the  state. 

In  addition,  disclosure  under  this 
routine  use  shall  be  used  by  state 
agencies  pursuant  to  agreements  with 
the  HHS  for  determining  Medicare 
eligibility,  for  quality  control  studies, 
for  determining  eligibility  of  recipients 
of  assistance  imder  titles  FV,  XVIII,  and 
XDC  of  the  Act,  and  for  the 
administration  of  the  Medicare  program. 
Data  will  be  released  to  the  state  only  on 
those  individuals  who  are  patients 
under  the  services  of  a  program  within 
the  state  or  who  are  residents  of  that 
state. 


We  also  contemplate  disclosing 
information  imder  this  routine  use  in 
situations  in  which  state  auditing 
agencies  require  PMMIS  information  for 
auditing  eligibility  considerations.  CMS 
may  enter  into  an  agreement  with  state 
auditing  agencies  to  assist  in 
accomplishing  functions  relating  to 
purposes  for  this  system  of  records. 

3.  To  ESRD  Network  Organizations 
and  Quality  Improvement  Organizations 
in  connection  with  review  of  claims,  or 
in  connection  with  studies  or  quality 
improvements  projects  or  other  review 
activities,  conducted  pursuant  to  Part  B 
of  Title  XI  of  the  Social  Security  Act  and 
in  performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

ESRD  Network  Organizations  and 
QIOs  will  work  to  implement  quality 
improvement  programs,  provide 
consultation  to  CMS,  its  contractors, 
and  its  state  agencies.  The  Networks  and 
QIOs  will  assist  the  state  agencies  in 
related  monitoring  and  enforcement 
efforts;  assist  CMS  and  intermediaries  in 
program  integrity  assessment;  and 
prepare  summary  information  for    i 
release  to  CMS. 

4.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration,  improvement,  or- 
maintenance  of  health,  or  payment- 
related  projects. 

PMMIS  data  will  provide  for  the 
research,  evaluations  and 
epidemiological  projects,  a  broader, 
longitudinal,  national  perspective  of  the 
status  of  Medicare  beneficiaries  with 
ESRD.  CMS  anticipates  that  many 
researchers  will  have  legitimate  requests 
to  use  these  data  in  projects  that  could 
ultimately  improve  the  care  provided  to 
these  Medicare  beneficiaries  and  the 
policy  that  governs  the  care. 

5.  To  Members  of  Congress  or  to 
congressional  staff  members  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  an  issue  relating  to  a  matter 
before  CMS.  The  Member  of  Congress 
then  writes  CMS,  and  CMS  must  be  able 
to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 

6.  To  the  Department  of  Justice  (DOJ). 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 
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c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  Tne  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court,  or  adjudicatory  body 
involved. 

7.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fi-aud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

8.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  PMMIS 
information  for  the  purpose  of 


combating  fraud  and  abuse  in  such 
Federally  funded  programs. 

B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information". 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

rv.  Safeguards 

A.  Administrative  Safeguards 

The  PMMIS  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1984,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  the  Office  of  Management  and 
Budget  (OMB)  Circular  A-130, 
Appendix  III,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
OMB  Circular  A-130,  Appendix  III. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18, 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems. 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 


and  to  prevent  unauthorized  access  to 
the  data.  In  addition,  CMS  is  monitoring 
the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
are  used  in  a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  insure,  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
unauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g.,  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields* 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  PMMIS  system: 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination 
that  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  ser\'ers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System 
resources  caused  by  fire,  electricity,    • 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log  on — Authentication  is 
performed  by  the  Primary  Domain 
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Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hoiirs  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security  as  stated  previously  in  this 
section.  Each  automated  information 
system  should  ensure  a  level  of  seciirity 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosiire,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Efifect  of  the  Modified  System  On 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
We  will  only  collect  the  minimimi 
personal  data  necessary  to  achieve  the 
piupose  of  PMMIS.  Disclosure  of 
information  from  the  SOR  will  be 
approved  only  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure.  CMS  has  assigned  a  higher 
level  of  security  clearance  for  the 
information  in  this  system  to  provide 
added  security  and  protection  of  data  in 
this  system. 

CMS  will  take  precautionary 
measures  to  minimize  the  risks  of 
unauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights. 
CMS  will  collect  only  that  information 


necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disclosure  from  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Dated:  June  1.2002. 

Thomas  A.  Scully, 

Adhiinistmtor,  Centers  for  Medicare  &■ 
Medicaid  Services. 

09-70-0520 

SYSTEM  NAME: 

End  Stage  Renal  Disease  (ESRD) 
Program  Management  and  Medical 
Information  System  (PMMIS),  HHS// 
CMS/OCSQ. 

SECURITY  CLASSIFICATION: 

Level  Three  Privacy  Act  Sensitive 
Data. 

SYSTEM  location: 

CMS  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850  and  at 
various  other  remote  locations  (see 
Appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  with  ESRD  who  receive 
Medicare  benefits  or  who  are  treated  by 
Department  of  Veteran  Affairs  (DVA) 
health  care  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information  on 
both  the  beneficiary  and  the  provider  of 
services.  The  system  contains 
beneficiary /patient  medical  records, 
claims  data,  and  payment  data  collected 
from  several  non-reimbursement  data 
collection  instruments  and  Medicare 
bills.  The  information  contains  the 
provider's  name,  address.  Medicare 
identification  number,  types  of  services 
provided  certification  and  or 
termination  date,  and  ESRD  network 
number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  is  given  imder  sections  226A, 
1875,  and  1881  of  the  Social  Security 
Act  (the  Act)(Title  42  United  States 
Code  (U.S.C.)  426-1, 1395ii,  and 
1395rr). 

PURPOSE(S): 

The  primary  purpose  of  the  system  of 
records  is  to  maintain  information  on 
Medicare  ESRD  beneficiaries,  non- 


Medicare  ESRD  patients.  Medicare 
approved  ESRD  hospitals  and  dialysis 
facilities,  and  DVA  patients.  The  ESRD/ 
PMMIS  is  used  by  CMS  and  the  renal 
community  to  perform  their  duties  and 
responsibilities  in  monitoring  the 
Medicare  status,  transplant  activities, 
dialysis  activities,  and  Medicare 
utilization  (inpatient  and  physician/ 
supplier  bills)  of  ESRD  patients  and 
their  Medicare  providers,  as  well  as  in 
calculating  the  Medicare  covered 
periods  of  ESRD.  Information  retrieved 
from  this  system  of  records  will  also  be 
disclosed  to:  support  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  another 
Federal  or  state  agency,  agency  of  a  state 
govenmient,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  ESRD 
Network  organizations  and  QIOs  to 
implement  quality  improvement 
programs,  facilitate  research  on  the 
quality  and  effectiveness  of  care 
provided  and  payment  related  projects, 
support  constituent  requests  made  to  a 
congressional  representative,  support 
litigation  involving  the  agency,  and 
combat  fraud  and  abuse  in  certain 
health  benefits  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  imder  which  CMS  may  release 
information  from  the  PMMIS  without 
the  consent  of  the  individual  to  whom 
such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  our  policy  will  be 
to  prohibit  release  even  of  non- 
identifiable  data,  except- pursuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enrollees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary). 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
hiformation"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
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by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information."  We  are 
proposing  to  establish  or  modify  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  contracted 
by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  SOR 
and  who  need  to  have  access  to  the 
records  in  order  to  assist  CMS. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits.program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Determine  compliance  with  the 
Federal  conditions  that  an  ESRD  facility 
must  meet  in  order  to  participate  in 
Medicare. 

3.  To  ESRD  Network  Organizations 
and  Quality  Improvement  Organizations 
in  connection  with  review  of  claims,  or 
in  connection  with  quality 
improvements  projects,  studies,  or  other 
review  activities,  conducted  pursuant  to 
Part  B  of  Title  XI  of  the  Act  and  in 
performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

4.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  pi  jject  related  to  the 
prevention  of  tisease  or  disability,  the 
restoration,  improvement,  or 
maintenance  of  health,  or  payment- 
related  projects. 

5.  To  Members  of  Congress  or  to 
congressional  staff  members  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

6.  To  the  Department  of  Justice  (EJOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

a.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 


CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

7.  To  a  CMS  contractor  (including,  but 
not  limited  to  FIs  and  carriers)  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud  or 
abuse  in  such  programs. 

8.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
adniinisters,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fi^ud  or  abuse  in  such  programs. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  records  are  stored  on  magnetic 
media  or  hard  paper  copy. 

RETRIEVABILrrY: 

All  Medicare  records  are  accessible  by 
health  insurance  claim  number, 
individual's  name,  or  the  provider 
identification  number. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Persotmel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  PMMIS 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Human  Services  (HHS) 


standards  and  National  Institute  of 
Standards  and  Technology  guidelines, 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  personnel. 
System  seciuities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  Circular  #10, 
Automated  Information  Systems 
Security  Program;  CMS  Automated 
Information  Systems  Guide,  Systems 
Securities  Policies,  and  OMB  Circular 
No.  A-130  (revised).  Appendix  HI. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  indefinitely. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Information  Support  Group, 
Office  of  Clinical  Standards  and 
Quality,  CMS,  Room  S3-02-01,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  health  insurance  claim  number, 
provider  identification  number,  and  for 
verification  purposes,  the  subject 
individual's  name  (woman's  maiden 
name,  if  applicable),  and  social  security 
number  (SSN).  Furnishing  the  SSN  is 
voluntary,  but  it  may  make  searching  for 
a  record  easier  and  prevent  delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b.7), 

RECORD  SOURCE  CATEGORIES: 

The  data  contained  in  these  records 
are  obtained  from  Medicare  ESRD 
medical  evidence  reports,  kidney 
transplant  reports,  ESRD  beneficiary 
reimbursement  method  selection  forms, 
ESRD  death  notification  forms. 
Medicare  bills,  CMS  Medicare  Master 
files,  ESftD  facility  surveys,  ESRD 
facility  certification  notices,  and  the 
Medicare/Medicaid  Automated 
Certification  System  (MMACS). 
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SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  A 

1.  ESRD  Network  of  New  England. 
Incorporated.  Post  Office  Box  9484.  New 
Haven.  Connecticut  06534. 

2.  ESRD  Network  of  New  York, 
Incorporated.  1249  Fifth- Avenue,  A- 
419,  New  York.  New  York  10029. 

3.  Trans-Atlantic  Renal  Council. 
Cranbury  Plaza.  2525  Route  130- 
Building  C,  Cranbury,  New  Jersey 
08512-9595. 

4.  ESRD  Network  Organization 
Number  4,  200  Lothrop  Street. 
Pittsburgh,  Pennsylvania  15213-2582. 

5.  Mid-Atlantic  R6nal  Coalition,  1527 
Huguenot  Road,  Midlothian,  Virginia 
23113. 

6.  Southeastern  Kidney  Council, 
Incorporated.  1000  Saint  Albans  Drive, 
Suite  270,  Raleigh,  North  Carolina 
27609. 

7.  ESRD  Network  of  Flopida, 
Incorporated,  One  Davis  Boulevard, 
Suite  304,  Tampa,  Florida  33606. 

8.  Network  8,  Incorporated,  Post 
Office  Box  55868,  Jackson,  Mississippi 
39296-5868. 


9  &  10.  The  Renal  Network, 
Incorporated,  911  East  86th  Street,  Suite 
202,  Indianapolis,  Indiana  46240. 

11.  Renal  Network  of  the  Upper 
Midwest,  970  Raymond  Avenue  #205, 
Saint  Paul,  Minnesota  55114. 

12.  ESRD  Network  Number  12,  7509 
NW  T  Tiffany  Spring  Parkway,  Suite 
105,  Kansas  City,  Missouri  64153. 

13.  ESRD  Network  Organization 
Number  13,  6600  North  Meridan 
Avenue,  Suite  155,  Oklahoma  City, 
Oklahoma  73116-1411. 

14.  ESRD  Network  of  Texas, 
Incorporated,  14114  Dallas  Parkway, 
Suite  660,  Dallas,  Texas  75240-4349. 

15.  Intermoxmtain  ESRD  Network, 
Incorporated.  1301  Pennsylvania  Street, 
Suite  220,  Denver,  Colorado  80203- 
5012. 

16.  Northwest  Renal  Network,  4702 
42nd  Avenue,  Seattle,  Washington 
98116. 

17.  Transpacific  Renal  Network,  25 
Mitchell  Boulevard,  Suite  7,  San  Rafael, 
California  94903. 

18.  Southern  California  R^nal  Disease 
Council.  6255  Sunset  Boulevard.  Suite 
2211,  Los  Angeles,  California  90082. 

(FR  Doc.  02-15007  Filed  6-14-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Temporary  Assistance  for  Needy 
Families  (TANF)  State  Plan  Guidance. 

OMBiVo.;  0970-0145. 

Description:  The  State  plan  is  a 
mandatory  statement  submitted  to  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  by  the  State.  It 
consists  of  an  outline  of  how  the  State's 
TANF  program  will  be  administered 
and  operated  and  certain  required 
certifications  by  the  State's  Chief 
Administrative  Officer.  Its  submittal 
triggers  the  State's  family  assistance 
grant  funding  and  it  is  used  to  provide 
the  public  with  information  about  the 
program.  If  a  State  makes  changes  in  its 
program,  it  must  submit  a  State  plan 
amendment. 

Respondents:  States. 

Annual  Burden  Estimates: 


Instrument 


Numtier  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours 
per  response 


Total  burden 
hours 


State  TANF  plan  .. 
Title  Amendments 


54 

54 


30 
3 


1,620 
162 


Estimated  Total  Annual  Burden 
Hours:  1782 

Additional  Information:  Copies  of  the 
proposed  collection  can  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade.  SW..  Washington.  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubublication. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street.  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 


Dated:  May  28,  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  02-15115  Filed  6-14-02;  8:45  am) 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory 
Committees;  Veterinary  Medicine 
Advisory  Committee;  Extension  of 
Nomination  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  extension  of  nomination 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
nomination  period  for  voting  members 
to  serve  on  the  Veterinary  Medicine 
Advisory  Committee  (VMAC)  in  one  of 
the  following  specialty  areas: 
Pharmacology,  Minor  Species/Minor 


Use  Veterinary  Medicine,  and 
pathology.  Nominations  for  the  VMAC 
chairperson  are  also  being  solicited. 
This  request  for  nominations  was 
aimounced  in  the  Federal  Register  of 
May  13,  2002  (67  FR  32055).  FDA  has 
been  asked  to  extend  the  nominations 
period  to  allow  additional  time  for  the 
submission  of  nominations. 

DATES:  Nominations  should  be  received 
by  Jime  30,  2002. 

ADDRESSES:  All  nominations  for     - 
representatives  should  be  sent  to  Aleta 
Sindelar  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 

Aleta  Sindelar,  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-4515,  e- 
mail:  asindela@cvm.fda.gov. 

Dated:  June  6,  2002. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  02-15111  Filed  6-14-02;  8:45  am) 
BILUNQ  CODE  4160-01-6 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 


clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Health  Professions 
Student  Loan  (HPSL)  Program  and 
Nursing  Student  Loan  (NSL)  Program 
Administrative  Requirements 
(Regulations  and  Policy)  (OMB  No. 
0915-0047)— Revision 

The  regulations  for  the  Health 
Professions  Student  Loan  (HPSL) 
Program  and  Nursing  Student  Loan 
(NSL)  Program  contain  a  number  of 

Recordkeeping  Requirements 


reporting  and  recordkeeping 
requirements  for  schools  and  loan 
applicants.  The  requirements  are 
essential  for  assuring  that  borrowers  are 
aware  of  rights  and  responsibilities,  that 
schools  know  the  history  and  status  of 
each  loan  account,  that  schools  pursue 
aggressive  collection  efforts  to  reduce 
default  rates,  and  that  they  maintain 
adequate  records  for  audit  and 
assessment  purposes.  Schools  are  free  to 
use  improved  information  technology  to 
manage  the  information  required  by  the 
regulations. 

The  estimated  total  annual  burden  is 
34,558  hours.  The  burden  estimates  are 
as  follows: 


Regulatory/section  requirements 


HPSL  Program: 

57.206(b)(2),  Documentation  of  Cost  of  Attendance  .. 

57.208(a),  Promissory  Note  

57.210(b)(1)(i),  Documentation  of  Entrance  Interview 

57.210(b)(1)(ii).  Documentation  of  Exit  Inten/iew 

57.21 5(a)&(d),  Program  Records  

57.215(b),  Student  Records  

57.215(c).  Repayment  Records  


HPSL  Subtotal 


NSL 


Program: 
57.306(b)(2)(ii),  Documentation  of  Cost  of  Attendance 

57.308(a),  Promissory  Note  

57.310(b)(1)(i),  Documentation  of  Entrance  Interview  .. 

57.310(b)(1)(ii),  Documentation  of  Exit  Interview 

57.31 5(a)(1)&(a)(4),  Program  Records  

57.315(a)(2),  Student  Records 

57.315(a)(3),  Repayment  Records 


NSL  Subtotal 


Numt)er  of 
recordkeepers 


Hours  per  year 


Total  burden 
hours 


275 
275 
275 
'302 
1302 
'302 
1302 


302 


347 
347 
347 
'607 
'607 
'607 
'607 


607 


*  Includes  active  and  closing  schools. 


1.17 
1.25 
1.25 
0.33 

10 

10 

18.75 


0.3 

0.5 

0.5 

0.17 

5 

1 

2.5 


322 

344 

344 

100 

3.020 

3,020 

5,663 


12,813 


104 

174 
174 

103 
3.035 

607 
1,518 


5,715 


REPORTING  Requirements 


Regulatory/section  requirements 


HPSL  Program: 

57.205(a)(2),  Excess  Cash 


57.206(a)(2),  Student  Financial  Aid  Transcript 
57.208(c),  Loan  Information  Disclosure  


57.210(a)(3),  Deferment  Eligibility 


57.210(b)(1)(i),  Entrance  Inten/iew 

57.210(b)(1)(ji),  Exit  Interview  

57.210(b)(1)(iii),  Notification  of  Repayment 

57.210(b)(1)(iv),  Notification  During  Deferment  

57.210(b)(1)(vl),  Notification  of  Delinquent  Accounts 

57.21 0(b)(1)(x),  Credit  Bureau  Notification  

57.21 0(b)(4)(i),  Write-off  of  Uncollectible  Loans  

57.211(a)  Disability  Cancellation 


57.215(a)  Reports 


57.215(a)(2),  Administrative  Hearings 


Number  of 
respondents 


Burden  included  under  0915-0044  and  0915-0045 


3,750 
275 


1 
69 


3,750 
18,975 


.25 
.0833 


938 
1,581 


Burden  included  under  0915-0044 


275 
'302 
'302 
'302 
'302 
'302 
20 
8 


12 

31 

24 

10 

S 

1 

1 


18,975 
3.624 
9.362 
7.248 
3.020 
2,416 
20 
8 


.0167 
0.5 
0.167 
0.0833 
0.167 
0.6 
0.5 

.75 


3,169 

1,812 

1.563 

604 

504 

1.450 

10 

6 


Burden  included  under  0915-0044 
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Reporting  Requirements— Continued 


Regulatory/section  requirements 


57.215(a)(d),  Administrative  Hearings 

HPSL  Subtotal 

NSL  Program: 

57.305(a)(2),  Excess  Cash 

57.306(a)(2),  Student  Financial  Aid  Transcript  

57.31 0(b)(1)(i),  Entrance  Interview 

57.310(b)(1)(ii),  Exit  Interview  

57.301  (b)(1)(iii).  Notification  of  Repayment 

57.310(b)(1)(iv),  Notification  During  Deferment  

57.31 0(b)(1)(vi),  Notification  of  Delinquent  Accounts 

57.31 0(b)(1)(x).  Credit  Bureau  Notification  

57.310(b)(4)(i),  Write-off  of  Uncollectible  Loans  

57.311(a),  Disability  Cancellation  

57.312(a)(3),  Evidence  of  Educational  Loans  ..., 

57.315(a)(1),  Reports  

57.31 5(a)(1)(ii),  Administrative  Hearings 

57.316(a)(d),  Administrative  Hearings 

NSL  Subtotal  

^  Includes  active  and  closing  scfraols. 


Number  of 
respondents 


4,052 


Responses 
per  respond- 
ent 


Total  annual 
responses 


67,398 


Hours  per  re- 
sponse 


Total  fiour  bur- 
den 


Burden  included  under  0915-0044  and  0915-0046 


2,250 

347 

'607 

'607 

'607 

'607 

'607 

20 

7 


1 

24 

4 

6 

1 

5 

8 

1.0 

1.0 


2.250 

8,328 

2,428 

3,642 

607 

3,035 

4,856 

20 

7 


0.25 

0.167 

0.5 

0.167 

0.083 

0.167 

0.6 

0.5 

0.8 


Inactive  Provision 


Burden  included  under  0915-044 


2,857 


25,173 


0 
0 


11,637 


563 

1,391 

1,214 

608 

50 

507 

2,914 

10 

6 


0 
0 


7,263 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrail,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  June  11,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
(FR  Doc.  02-15161  Filed  &-14-G2;  8:45  am) 

MLLMO  C006  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Activity  Dependent 
Neurotrophic  Factor  (ADNF)  ill 

agency:  National  Institutes  of  Health, 
Public  Health  Services,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Hmnan  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 


embodied  in  U.S.  provisional  patent 
application  60/037,404  filed  February  7, 
1997  and  entitled  "Activity  Dependent 
Neurotrophic  Factor  (ANDF)  III,"  PCT 
application  PCT/US98/02485  filed  on 
February  6, 1998  and  entitled  "Activity 
Dependent  Neurotrophic  Factor  (ANDF) 
III,"  U.S.  Continuation-in-Part 
application  09/187,330  filed  on 
November  6, 1999  and  entitled 
"Activity  Dependent  Neurotrophic 
Factor  HI  (ANDF  III),"  PCT  application 
PCT/US99/26213  filed  February  4,  1999 
and  entitled  "Activity  Dependent 
Neurotrophic  Factor  (ANDF)  III,"  U.S. 
provisional  patent  application  60/ 
208,944  filed  on  May  31,  2000  and 
entitled  "Use  of  Activity-Dependent 
Neurotrophic  Factor-Derived 
Polypeptides  for  Enhancing  Learning 
and  Memory."  U.S.  provisional  patent 
application  60/267,805  filed  on 
February  8,  2001  and  entitled  "Prenatal 
Treatment  with  ADNF  Polypeptides  to 
Improve  Learning  and  Memory,"  PCT 
application  PCT/USOl/17758  filed  on 
May  31,  2001  and  entitled  "Use  of 
Activity  Dependent  Neurotrophic  Factor 
Derived  Polypeptide  for  Enhancing 
Learning  and  Memory:  Pre-  and  Post- 
Natal  Administration."  U.S.  patent 
application  09/267,511  filed  on  March 
12,  1999,  PCT  application  PCT/USOO/ 
06364  filed  on  March  10.  2000  and 
entitled  "Prevention  of  Fetal  Alcohol 
Syndrome  and  Neuronal  Cell  Death 


with  ADNF  Polypeptides,"  U.S. 
provisional  patent  application  60/ 
149.956  filed  on  August  18, 1999,  and 
PCT  application  PCT/USOO/22861  filed 
on  August  17,  2000,  and  entitled 
"Orally  Active  Peptides  that  Prevent 
Cell  Damage  and  Death,"  to  AUon 
Therapeutics,  of  San  Diego  California. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America. 

The  prospective  exclusive  license 
territory  will  be  worldwide.  The  field  of 
use  will  be  all  neurodegenerative 
diseases,  but  may  be  limited  to 
Alzheimer's  disease  and  stroke. 
DATES:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  August  16,  2002,  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent(s)/patent  application(s), 
inquiries,  comments  and  other  materials 
relating  to  the  contemplated  exclusive 
license  should  be  directed  to^  Jonathan 
V.  Dixon,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard.  Suite  325, 
Rockville,  MD  20852-3804;  Telephone: 
301.496.7056,  x270;  Facsimile 
'  301.402.0220;  email  dixonj@od.nih.gov. 
SUPPLEMENTARY  INFORMATION:  The 
above-referenced  patent(s)/patent 
application(s)  relate  to  Activity 
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Dependent  Neurotrophic  factor  III 
(ADNF  III)  and  a  specific  eight  amino 
acid  peptide  denoted  as  NAP 
(NAPVSIQ)  derived  from  the  cloned 
ADNF  III.  NAP  has  been  discovered  to 
have  potent  neuroprotective  properties 
in  vitro  and  in  vivo.  NAP  has  been 
shown  to  significantly  reduce  the 
number  of  apoptotic  cells  and  to  protect 
neurons  against  numerous  toxins  and 
cellular  stresses  including  in  vitro 
exictotoxicity,  oxidative  stress,  and 
glucose  deprivation.  NAP  also  exhibits 
neuroprotective  activity  in  a  variety  of 
animal  models  including  a  learning 
deficient  apolipoprotein  E  knockout 
mice  (a  model  related  to  Alzheimer's 
disease),  mouse  paradigms  of  traumatic 
head  injiuy  (associated  with  an 
inflammatory  response)  and  fetal 
alcohol  syndrome  (oxidative  stress),  and 
a  rat  model  of  cholinotoxicity. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  the  NIH  receives 
written  evidence  and  argument  that 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7 
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Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
imder  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  May  28,  2002. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
fFR  Doc.  02-15147  Filed  6-14-02;  8:45  am) 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Cytotoxic  Treatment  of 
Cancer  Cells  That  Overexpress  Matrix 
Metaiioproteinases,  Plasminogen 
Activators  and/or  Plasminogen 
Activator  Receptors 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
Part  404.7(a)(l){i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services  is 
contemplating  the  grant  of  an  exclusive 
patent  license  to  practice  the  inventions 
embodied  in  U.S.  Patent  Application, 
60/155,961  (refiled):  "Mutated  anthrax 
toxin  protective  antigen  proteins  that 
specifically  target  cells  containing  high 
amounts  of  cell-surface 
metalloproteinase  or  plasminogen 
activator  receptors'  (DHHS  Ref.  E-293- 
99/0);  PCT  Patent  Application,  PCT/ 
USOO/26192  [WOOl/21656]  (refiled): 
"Mutated  anthrax  toxin  protective 
antigen  proteins  that  specifically  target 
cells  containing  high  amounts  of  cell- 
surface  metalloproteinase  or 
plasminogen  activator  receptors'  (DHHS 
Ref.  E-293-99/1);  U.S.  Patent 
Application,  S/N  10/088,952:  "Mutated 
anthrax  toxin  protective  antigen 
proteins  that  specifically  target  cells 
containing  high  amounts  of  cell-surface 
metalloproteinase  or  plasminogen 
activator  receptors'  (DHHS  Ref.  E-293- 
99/2);  U.S.  Patent  5,591,631,  S/N  08/ 
021,601,  which  issued  on  January  7, 
1997  (DHHS  Ref.  E-064-93/0),  entitled, 
"Anthrax  toxin  fusion  proteins,  nucleic 
acid  encoding  same";  U.S.  Patent 
5,677.274.  S/N  08/082,849.  which 
issued  on  October  14.  1997  (DHHS  Ref. 
E-064-93/1),  entitled,  "Anthrax  toxin 
fusion  proteins  and  related  methods"; 
and  any  related  foreign  filed  national 
stage  applications  claiming  priority  to 
such  cases  to  OncoTac  Pharmaceuticals 
which  is  located  in  Medicon  Valley. 
Denmark.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  human 
therapeutics  for  the  treatment  of  cancer 
by  a  mechanism  involving  cancer- 
associated  enzymes  and/or  receptors. 

DATES:  Only  written  comments  and/or 
license  applications  that  are  received  by 
the  National  Institutes  of  Health  on  or 
before  August  16.  2002.  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Richard  U.  Rodriguez.  M.B.A., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  Suite  325.  Rockville,  MD. 
20852-3804.  Telephone:  (301)  496- 
7056.  X287;  Facsimile:  (301)  402-0220; 
and  E-mail:  rodngur@od.nih.gov. 


SUPPLEMENTARY  INFORMATION:  The 

primary  technology  relates  to  an 
immunotoxin  treatment  systfem  that  is 
targeted  to  cancer  cells  via  an  anthrax- 
based  pathway.  Native  anthrax  toxin  is 
a  three-component  toxin  consisting  of 
protective  antigen  (PrAg),  lethal  factor 
(LF),  and  edema  factor  (EF).  PrAg  binds 
to  the  recently  identified  cell  surface 
anthrax  receptor  and  the  subsequent 
steps  in  toxin  action  is  dependent  on 
cleavage  of  PrAg  at  the  sequence, 
"^RKKRlo^  by  a  cell-surface,  ftirin-like 
protease.  The  carboxyl-terminal  63-kDa 
fragment  (PrAg63)  remains  bound  to 
receptor,  forms  a  heptamer.  and  binds 
and  internalizes  LF  and  EF.  LF  kills 
animals  and  lyses  mouse  macrophages 
due  to  proteolytic  cleavage  of  MAP 
kinase  kinases.  EF  damages  cells  due  to 
its  intracellular  adenylate  cyclase 
activity.  A  potent  PrAg  dependent 
cytotoxin,  FP59.  created  by  fusing  LF 
amino  acids  1-254  to  the  ADP- 
ribosylation  domain  oi  Pseudomonas 
exotoxin  A  can  kill  any  cell  having 
receptors  for  PrAg  and  the  ability  to 
activate  PrAg  by  cleavage  at  amino,  acids 
164-167. 

Activation  of  the  native  PrAg  is 
dependent  on  a  cell  siuface  located 
furin-like  proteolytic  activit>'.  In  the 
current  technology,  the  furin-site  has 
been  manipulated  to  generate  mutant 
PrAg  proteins  that  are  specific  for 
matrix  metaiioproteinases  (MMPs)  or 
the  urokinase  plasminogen  activator 
(uPA).  A  combination  of  the  mutated 
toxins  PrAg  and  FP59  has  been  shown 
to  be  an  effective  cytotoxic  agent  that  is 
strictly  dependent  on  cell  surface 
localized  MMP  and/or  uPA-activity. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209.and  37  CFR  part  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
the  NIH  receives  written  evidence  and 
argument  that  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  part  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 
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Dated:  June  7.  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  02-15148  Filed  6-14-02;  8:45  am) 

BiUJNQ  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AlHJse  and  Mental  Healtti 
Services  Administration 

Withdrawal  of  Group  II  Portion  of 
Guidance  for  Applicants  SM  02-009, 
Targeted  Capacity  Expansion:  Meeting 
the  Mental  Health  Services  Needs  of 
Older  Adults 

agency:  Center  for  Mental  Health 
Services  (CMHS).  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  DHHS. 

ACTION:  Notice  of  withdrawal  of  Group 
II  portion  of  Guidance  for  Applicants 
SM  02-009,  Targeted  Capacity 
Expansion:  Meeting  the  Mental  Health 
Services  Needs  of  Older  Adults. 

summary:  This  notice  is  to  inform  the 
public  that  the  SAMHSA/CMHS  is 
withdrawing  the  Group  II  portion  of  the 
Guidance  for  Applicants  (GFA)  No.  SM 
02-009,  Targeted  Capacity  Expansion: 
Meeting  the  Mental  Health  Services 
Needs  of  Older  Adults  (Short  Title: 
Older  Adult  Mental  Health  Services). 
The  application  date  for  this  GFA  is 
June  19,  2002.  The  Group  11  award  is  for 
a  National  Technical  Assistance  Center 
for  the  Mental  Health  Needs  of  Older 
Adults.  The  Group  I  component  of  the 
prograqi  is  unaffected  by  this 
announcement. 

SAMHSA/CMHS  will  substantially 
revise  and  reissue  the  Group  II 
component  of  the  GFA  for  funding  in 
Fiscal  Year  2002.  SAMHSA/CMHS 
believes  that  it  is  programatically 
advantageous  to  remove  the  PRISMe 
element,  which  was  work  begun  under 
a  previous  award,  from  the  general 
technical  assistance  element.  This  will 
enable  the  National  Technical 
Assistance  Center  to  focus  on  the  core 
technical  assistance  and  information 
dissemination  functions  of  the  Center 
while  allowing  the  Government  Project 
Officer  to  maintain  a  direct  connection 
with  the  PRISMe  project.  Check  the 
Federal  Register  and  the  SAMHSA  web 
site  for  notice  of  the  new  announcement 
at  http://www.samhsa.gov/. 

Targeted  Capacity  Expansion:  Meeting 
the  Mental  Health  Services  Needs  of 
Older  Adults  grants  support  the 
adoption  and  implementation  of 
evidence-based  practices  related  to  the 
delivery  and  organization  of  services  for 


older  adults  with  serious  serious  mental 
illness  or  who  are  at  risk  for  serious 
mental  illness.  Awards  for  the  Group  I 
component  of  this  program  are  limited 
to  a  maximum  of  $400,000  in  total  costs. 
The  award  for  the  Group  11  component 
is  limited  to  a  maximum  of  $1,400,000. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Betsy  McDonel  Herr,  Ph.D.,  Community 
Support  Program,  Room  llC-22,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-2197,  Fax  301-443-0541,  E- 
mail:  bmcdonel@samhsa.gov. 

Dated:  June  12,  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  02-15333  Filed  6-13-02;  2:59  pm] 

BILUNG  COOE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-«73»-17] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Eligibility  of  a  Nonprofit  Corporation 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OM6)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  Date:  August  16, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  0MB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCullough,  Director,  Office  of 
Multifamily  Development,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-1142  (this  is 
not  a  toll-free  nimiber)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  qf 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  whoa  re  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Eligibility  of  a 
Nonprofit  Corporation. 

OMB  Control  Number,  if  applicable: 
2502-0057. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  needed  to 
enable  HUD  to  determine  the 
qualifications  of  a  nonprofit  to 
successfully  sponsor  a  multifamily 
housing  project.  A  nonprofit  is  defined 
as  an  entity  organized  for  reasons  other 
than  financial  gain.  The  information 
collected  will  also  be  used  to  determine 
the  nonprofit's  motive  for  sponsoring 
the  project  and  identify  any  contractual 
relationship  that  exists  between  HUD 
and  the  nonprofit. 

Agency  Form  numbers,  if  applicable: 
HUD-3433,  HUD-3434,  and  HUD-3435. 

Estimation  of  the  total  number  of 
hours  need  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  annual  hours  needed  to 
prepare  the  information  collection  is  90; 
the  niunber  of  respondents  is  270 
generating  270  annual  responses;  the 
frequency  of  response  is  on  occasion  or 
once  during  the  application  periods; 
and  the  estimated  time  needed  per 
response  varies  from  1 5  minutes  to  45 
minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 
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Dated:  June  7.  2002. 

bhn  C.  Weicher, 

I  ssistant  Secretary  for  Housing — Federal 
IFiousing  Commissioner. 

(FR  Doc.  02-15120  Filed  6-14-02;  8:45  am) 

BlUJUp  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-24] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Consumer  Protection  Measures 
Against  Excessive  Fees  for 
Participants  of  the  Home  Equity 
Conversion  Mortgages  (HECM) 
Program 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  17, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 


this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey.  Jr.,  OMB  Desk  Officer. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington.  DC  20503;  Fax 
number  (202)  395-6974;  E-mail 
}oseph_F.  Lackey Ji^OMB.EOP.GOV 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  the 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
{€)  what  members  of  the  public  will  be 


affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Consumer 
Protection  Measures  Against  Excessive 
Fees  for  Participants  of  the  Home  Equity 
Conversion  Mortgages  (HECM)  Program. 

OMB  Approval  Number:  2502-0534. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:- 
Consumer  Protection  Measures  for 
Participants  of  the  Home  Equity 
Conversion  Mortgages  (HECM)  Program 
ensure  disclosures  to  protect  the 
homeowners  in  the  program  from 
incurring  excessive  fees  for  third-party 
services. 

Respondents:. Businesses  and  other 
for-profits,  Individuals  or  households. 

Frequency  of  Submission:  On 
occasion. 


Numtjer  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden 
hours 


Reporting  Burden 


32.000 


32,000 


0.2 


6.800 


Total  Estimated  burden  Hours:  6,800. 

Status:  Reinstatement  of  previously 
ipproved  collection  for  which  approval 
las  expired. 

{Authority:  Section  3507  of  the  Paperwork 
deduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 


action:  Notice. 


II 


Dated:  June  7,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-15121  Filed  6-14-02;  8:45  am] 

BILLING  COOE  4210-72-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4769-N-02] 

Notice  of  Availability  of  HUD 
Information  Quality  Guidelines: 
Extension  of  Public  Comment  Period 

agency:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 


summary:  Through  this  notice.  HUD  is 
extending  the  public  comment  period 
on  its  draft  guidelines  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information 
disseminated  to  the  public  by  HUD. 
These  guidelines,  referred  to  as  HUD's 
"Information  Quality  Guidelines,"  are 
available  for  review  and  comment  on 
HUD's  website  at  www.hud.gov. 

DATES:  Comments  Due  Date:  July  17. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 


copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Comments  may  be  submitted 
electronically  to  HUD  through  internet 
email  by  sending  to  the  following 
address:  Quality_Info@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Dorf.  Director,  Office  of 
Departmental  Grants  Management  and 
Oversight,  Office  of  Administration. 
Department  of  Housing  and  Urban 
Development.  Room  3146.  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
0500;  telephone  (202)  708-0667  (this  is 
not  a  toll-free  number).  Hearing-  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  (800)  877-8399. 

SUPPLEMENTARY  INFORMATION:  Bv  notice 
published  on  May  30.  2002  (67  FR 
38751).  HUD  advised  the  public  that 
section  515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554) 
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directed  the  Office  of  Management  and 
Budget  (0MB)  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  Within  one  year  after  OMB 
issues  its  guidelines,  agencies  must 
issue  their  own  guidelines  that  will 
describe  internal  mechanisms  by  which 
agencies  will  ensiue  that  their 
information  meets  the  standards  of 
quality,  objectivity,  utility  and  integrity. 
The  mechanism  also  must  allow 
affected  persons  to  seek  and  obtain 
correction  of  information  maintained 
and  disseminated  by  the  agency  that 
does  not  comply  with  the  guidelines. 

OMB  issued  its  final  guidelines  on 
September  28,  2001  (66  FR  49718).  but 
requested  additional  comment  on  one 
component  of  the  OMB  guidelines.  The 
OMB  guidelines  addressing  additional 
public  comment  Were  published  on 
January  3,  2002  (67  FR  369),  and 
republished  on  February  22,  2002  (67 
FR  6452).  In  accordance  with  the 
statute,  agencies  must  issue  their  final 
guidelines  by  October  1.  2002.  The 
agencies'  draft  guidelines  need  not  be 
published  in  the  Federal  Register,  but 
agencies  should  provide  notification  in 
the  Federal  Register  that  the  draft 
guidelines  are  available  on  agencies' 
websites. 

HUD  announced  the  availability  of  its 
draft  guidelines  for  review  on  HUD's 
website  by  Federal  Register  notice 
published  on  May  30,  2002  (67  FR 
37851).  The  May  30,  2002,  notice 
solicited  public  comments  through  July 
1,  2002. 

This  notice  published  in  today's 
Federal  Register  advises  the  public  that 
HUD  is  extending  the  public  comment 
period  to  July  17,  2002. 

Dated:  June  10.  2002. 
Vickera  B.  Meadows, 

Assistant  Secretary  for  Administration. 
[FR  Doc.  02-15119  Filed  6-14-02;  8:45  ami 
BttJJNQ  CODE  4210-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-310-1820-AE] 

Notice  of  Resource  Advisory  CkKincll 
Meeting 

AGENCY:  Biueau  of  Land  Management, 
Interior,  Northwest  California  Resource 
Advisory  Council,  Ukiah,  California. 
ACTION:  Notice  of  Meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.S.  Bureau  of 
Land  Management's  Northwest 
California  Resource  Advisory  Council 
will  meet  Wednesday  and  Thiusday, 
July  17  and  18,  2002,  for  a  field  tour  and 
business  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  Wednesday, 
July  17,  at  the  Yolo  County  Regional 
Park,  10  miles  north  of  Rumsey,  on 
California  Highway  16.  The  members 
will  depjirt  immediately  for  a  field  tour 
and  raft  trip  through  parts  of  the  BLM 
Cache  Creek  Natural  Area.  On 
Thursday,  July  18,  the  business  meeting 
begins  at  8  a.m.  in  the  Conference  Room 
of  the  Ukiah  Field  Office.  2550  North 
State  St.,  Ukiah.  Agenda  items  include 
an  update  on  Headwaters  Forest  Reserve 
Planning,  review  of  the  draft 
management  plan  and  Environmental 
Impact  Statement  for  the  Cache  Creek 
Natural  Area,  a  status  report  on  the 
BLM's  vegetation  management  EIS,  and 
a  status  report  on  planning  for  the  South 
Spit.  Time  will  be  set  aside  for  public 
comments. 

Depending  on  the  number  of  persons 
wishing  to  speak,  a  time  limit  may  be 
established. 

FOR  ADDITIONAL  INFORMATION:  Contact 
Lynda  J.  Roush,  BLM  Areata  Field 
Manager,  at  (707)  825-2300,  or  Public 
Affairs  Officer  Joseph  J.  Fontana  at  (530) 
252-5332. 

Joseph  J.  Fontana, 

Public  Affairs  Officer. 

[FR  Doc.  02-15203  Filed  6-14-02;  8:45  am] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[CA-350-1820-AE] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior,  Northeast  California  Resource 

Advisory  Council,  Cedarville, 

California. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.S.  Bureau  of 
Land  Management's  Northeast 
California  Resource  Advisory  Council 
will  meet  Thursday  and  Friday,  July  11 
and  12,  2002,  at  the  BLM  Surprise  Field 


Office,  602  Cressler  St.,  Cedarville. 
California. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  Thursday,  July  11,  at  9 
a.m.  at  the  Surprise  Field  Office. 
Members  will  convene,  then  departcEor 
a  field  tour  in  the  Homecamp  area.  On 
Friday,  July  12,  the  business  meeting 
begins  at  8  a.m.  in  the  Conference  Room 
of  the  Surprise  Field  Office.  Agenda 
items  include  sage  grouse  conservation 
planning,  the  Homecamp  land 
acquisition  proposal,  land  use  planning 
for  the  Black  Rock  Desert-High  Rock 
Canyon-Emigrant  Trails  National 
Conservation  Area,  and  development  of 
a  juniper  management  strategy.  Time 
will  be  set  aside  at  1  p.m.  for  public 
comments.  Depending  on  the  niunber  of 
persons  wishing  to  address  the  council, 
a  time  limit  could  be  established. 
FOR  FURTHER  INFORMATION:  Contact  BLM 
Alturas  Field  Manager  Tim  Burke  at 
(530)  257-4666,  or  Public  Affairs  Officer 
Joseph  J.  Fontana.  (530)  252-5332. 

loseph  I.  Fontana, 

Public  Affairs  Officer. 

[FR  Doc.  02-15204  Filed  6-14-02;  8:45  am) 

BILUNO  CODE  4310-40-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  00-41] 

Mediplas  Innovations;  Suspension  of 
Shipments 

By  Orders  dated  August  14,  2000,  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  suspended  two 
shipments,  one  for  518.5  kilograms  of 
ephedrine,  and  another  for  798.55 
kilograms  of  pseudoephedrine,  fi'om 
Getz  Pharma,  Karachi,  Pakistan,  to 
Mediplas  Innovations,  Inc.  of  San 
Antonio,  Texas.  According  to  the  two 
Orders  To  Suspend  Shipment  (OTSS). 
the  suspension  was  based  on  the  facts 
that:  (1)  Mediplas  was  disqualified  as  a 
regular  importer  pursuant  to  21  U.S.C. 
971(b)(2)  on  December  22, 1999, 
requiring  it  to  provide  the  DEA  with  a 
15-day  advance  notification  for  each 
import  of  listed  chemicals;  (2)  Mediplas 
failed  to  timely  notify  DEA  of  these 
shipments,  in  violation  of  21  CFR 
1313.31  (2000);  (3)  Mediplas's 
pseudoephedrine  products  have  been 
foimd  at  clandestine  laboratories,  and  at 
laboratory  dumpsites;  and  (4) 
Mediplas's  only  customer  for  this 
product,  Wholesale  Outlet,  is  the 
current  subject  of  an  active  DEA 
investigation  as  a  possible  source  of 
diversion. 
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By  letter  dated  September  8,  2000, 
Mediplas  Innovations,  Inc.  requested  a 
hearing  in  this  matter.  A  hearing  was 
held  before  Administrative  Law  Judge 
Gail  A.  Randall  in  Arlington,  Virginia, 
on  December  20-21,  2000,  and  on 
January  31  and  February  1,  2001,  in 
Houston,  Texas.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  parties  filed  Proposed 
Findings  of  Fact,  Conclusions  of  Law, 
and  Argument.  On  October  4,  2001, 
Judge  Randall  issued  her  Recommended 
Rulings,  Findings  of  Fact,  Conclusion  of 
Law,  and  Decision,  recommending  that 
the  Administrator  find  DEA  was  not 
justified  in  issuing  the  OTSS  and  that 
said  OTSS  should  be  terminated  and  the 
chemicals  released  to  Mediplas.  On 
October  24,  2001,  the  Government  filed 
Exceptions  to  the  Administrative  Law 
Judge's  Opinion  and  Recommended 
Ruling  (Exceptions).  Thereafter,  on 
November  20,  2001,  Judge  Randall 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator  for  final  decision. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  in  full  the 
Findings  of  Fact  of  the  Administrative 
Law  Judge,  emd  rejects  the  Conclusions 
of  Law,  except  as  hereinafter  set  forth. 
Furthermore,  the  Deputy  Administrator 
rejects  the  recommendation  of  the 
Administrative  Law  Judge. 

Mr.  Laeeq  Ahmed  is  the  proprietor  of 
Mediplas  Innovations,  Inc.  (Mediplas). 
After  a  military  career  in  the  Pakistani 
Air  Force,  Mr.  Ahmed  worked  for  two 
years  as  a  consulting  project  manager  in 
Pakistan.  In  1991,  he  came  to  the  United 
States.  Initially,  he  worked  for  his 
brother  in  restaurant  management  in 
Texas.  After  approximately  one  and 
one-half  years,  he  established  his  own 
retail  store,  a  convenience  store.  While 
operating  this  convenience  store,  he 
began  importing  novelty  items.  He  also 
sold  groceries,  novelties,  office  supplies, 
and  over-the-counter  medicines,  to 
include  an  ephedrine  product,  "Mini 
Thins,"  in  60  count  bottles.  He  only 
purchased  Mini  Thins  fi'om  a 
wholesaler  in  small  quantities,  however, 
usually  one  to  two  dozen  bottles  at  a 
time. 

Mr.  Ahmed  has  been  an  importer  for 
approximately  four  or  five  years.  He 
wanted  to  enter  the  pharmaceutical 
manufacturing  market.  After 
investigating  the  manufacturing  process 
in  Pakistan  from  Getz  Pharmaceutical. 
Prior  to  arranging  the  exportation  of 


ephedrine  or  pseudoephedrine  from 
Pakistan,  Mr.  Ahmed  obtained  approval 
from  the  Health  Ministry,  the  Narcotics 
Division,  the  Customs  Division,  and  the 
Ministry  of  Exports  in  Pakistan.  He  "also 
received  approval  from  the  World 
Health  Organization. 

Mr.  Ahmed  worked  closely  with  the 
San  Antonio  office  of  the  DEA  as  he 
created  his  new  business.  On  December 
12,  1998,  Mediplas  submitted  an 
application  to  the  DEA  for  registration 
as  an  importer  of  ephedrine.  In  March 
of  1999,  the  DEA  conducted  a  pre- 
registration  investigation,  inspecting 
Mediplas's  proposed  registered  location, 
and  providing  Mr.  Ahmed  with  copies 
of  the  applicable  provisions  from  the 
Code  of  Federal  Regulations.  Mr. 
Ahmed  was  reminded  by  DEA 
personnel  to  report  suspicious  orders  of 
listed  chemicals  to  the  DEA.  Mr.  Ahmed 
was  also  provided  information  regarding 
the  illicit  use  of  List  I  chemicals  as 
precursor  chemicals  in  the  illicit 
manufacture  of  methamphetamine. 
Specifically,  Mr.  Ahmed  was  provided  a 
"Red  Warning  Notice"  that  advised  him 
about  the  seizure  at  clandestine 
methamphetamine  laboratories  of 
combination  ephedrine  and 
pseudoephedrine  products.  The  DEA 
subsequently  identified  the  parent 
company  of  Getz  Pharma,  identified  its 
corporate  officers,  located  its  web  site, 
and  located  its  Pakistan,  U.S..  and  other 
overseas  offices.  On  August  4,  1999, 
representatives  from  the  DEA  again 
visited  Mediplas's  location  to  obtain 
additional  information.  Mr.  Ahmed 
fully  cooperated  with  the 
representatives. 

Judge  Randall  found  Mr.  Ahmed 
credibly  concurred  in  his  testimony 
that,  prior  to  registered  with  the  DEA, 
Mediplas  had  received  information 
about  the  importer  registration  process, 
the  DEA  rules,  regulations,  and 
procedures  pertaining  to  the 
importation  and  handling  of  ephedrine 
and  pseudoephedrine,  and  the 
procedures  DEA  used  to  communicate 
with  licensed  importers.  Also  as  part  of 
the  pre-registration  inspection  of 
Mediplas,  the  DEA  conducted  criminal 
record  checks  and  state  and  local  agency 
checks,  with  negative  results. 

Mr.  Ahmed  informed  the  DEA  that 
Mediplas's  entire  business  was  handling 
List  I  chemicals.  Mediplas  intended  to 
import  finished  tablets  packaged  in 
sealed  bottles,  shrink  wrapped,  boxed, 
and  in  cartons. 

Mr.  Ahmed  also  agreed  to  provide  the 
DEA  with  a  list  of  prospective 
customers,  and  to  keep  this  list  accurate. 
Mr.  Ahmed  agreed  not  to  distribute  any 
Mediplas  products  to  entities  not 
registered  with  the  DEA  to  handle  listed 


chemicals.  The  record  contains  no 
evidence  that  Mr.  Ahmed  has  failed  to 
adhere  to  his  agreement. 

On  April  29, 1999,  the  DEA  issued 
Mediplas  DEA  Certificate  of  Registration 
number  004230MNX,  that  granted 
Mediplas  authorization  to  import 
ephedrine.  Mediplas  also  obtained  a 
permit  from  the  State  of  Texas  to  handle 
precursor  chemicals. 

Mediplas  imported  its  first  ephedrine 
products  after  April  of  1999.  Initially, 
Mediplas's  ephedrine  product  was 
labeled  "Mini  Twin,"  but  this  name  was 
later  changed  to  "Min  Twin."  Mr. 
Ahmed  credibly  testified  that  he  had 
seen  Mediplas  products  on  display  at 
convenience  stores  and  gas  stations 
located  in  Houston,  Texas  and  between 
Houston  and  San  Antonio,  Texas. 

On  October  25,  1999,  Mr.  Ahmed 
submitted  a  letter  to  the  DEA,  indicating 
his  desire  to  add  pseudoephedrine  to 
his  DEA  registration.  Mr.  Ahmed 
requested  DEA  provide  guidance  on  the 
procedures  he  should  follow  to  add 
pseudoephedrine  to  his  registration. 
Subsequently,  in  the  early  part  of  2000, 
Mr.  Ahmed  also  spoke  to  a  DEA 
representative  at  the  DEA  Headquarters 
about  modifying  the  Certificate  of 
Registration  so  that  Mediplas  could 
import  pseudoephedrine.  By  letter  dated 
January  4,  2000,  Mr.  Ahmed  informed  a 
DEA  Diversion  Investigator  (DI)  that 
Mediplas's  application  for  registration 
to  handle  pseudoephedrine  had  been 
approved  by  the  FDA. 

Mediplas  named  its  pseudoephedrine 
product  Twin  Pseudo.  Mediplas 
imported  Twin  Pseudo  in  120  count 
bottles.  Mediplas  did  not  distributed 
this  product  to  retail  outlets;  it  only  sold 
this  product  to  its  sole  distributor. 
Wholesale  Outlet,  On  April  10,  2000, 
DEA  Report  of  Investigation  was 
prepared  noting  that  Mediplas's 
registration  was  modified  to  authorize  it 
to  import  pseudoephedrine.  By  letter 
dated  February  15.  2000,  however  Mr. 
Ahmed  informed  the  DI  of  the  arrival  of 
an  importation  of  pseudoephedrine  and 
the  subsequent  sale  of  that  shipment  to 
Wholesale  Outlet.  Mr.  Ahmed  enclosed 
a  copy  of  the  sales  of  that  shipment  to 
Wholesale  Outlet.  Mr.  Ahmed  enclosed 
a  copy  of  the  sales  report  concerning 
this  shipment. 

Further,  from  DEA  reports  of 
investigation,  and  based  on  Mediplas 
invoices  dated  between  November  1999, 
to  April  6,  2000,  the  DEA  reported  that, 
(1)  on  January  13,  2000,  Mediplas 
purchased  its  first  shipment  of  Twin 
Pseudo,  and  the  report  noted  the  1 1 
batch  numbers  and  quantities 
purchased;  (2)  on  January  25,  2000, 
Mediplas  purchased  its  second 
shipment  of  Twin  Pseudo,  and  the 
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report  noted  the  quantities  and  the  7 
batch  numbers  of  the  product 
purchased;  (3)  on  February  7,  2000, 
Mediplas  sold  its  first  shipment  of  Twin 
Pseudo  to  Wholesale  Outlet;  (4)  on 
March  1,  2000.  Mediplas  sold  its  second 
shipment  of  Twin  Pseudo  to  Wholesale 
Outlet.  On  April  6,  2000,  the  DEA 
served  an  administrative  subpoena  upon 
Mediplas.  DEA  representatives  reviewed 
receiving  and  distribution  records,  and 
conducted  an  on-site  inspection.  An 
inventory  was  also  conducted  and  an 
accoimtability  audit  was  performed.  Mr. 
Ahmed  was  advised  that  there  were  no 
discrepancies  found  during  this 
investigation. 

Pseudoephedrine  is  a  List  I  chemical 
pursuant  to  21  CFR  1310.02(a)(ll).  A 
transaction  involving  more  than  one 
kilogram  of  pseudoephedrine  in  a 
month  requires  a  fifteen  ddy  adveince 
notification  to  the  DEA. 
Pseudoephedrine  is  a  legitimately 
imported  and  distributed  product  used 
in  the  manufacture  of  nasal 
decongestants.  Pseudoephedrine  is  also 
a  precursor  chemical  used  in  the  illicit 
manufactxire  of  methamphetamine. 

Ephedrine  is  a  List  I  cnemical 
pursuant  to  21  CFR  1310.02(a)(3).  Any 
entity  importing  any  quantity  of 
ephedrine  must  notify  the  DEA  fifteen 
days  in  advance  of  the  importation. 
Ephedrine  is  a  legitimately  imported 
and  distributed  product  used  in  the 
production  of  bronchial  dilators  and 
asthma  relief  medication.  Ephedrine  is 
also  a  precursor  chemical  used  in  the 
illicit  manufacture  of 
methamphetamine. 

Methamphetamine  is  a  Schedule  II 
controlled  substance  having  approved 
uses  when  taken  under  a  physician's 
supervision  as  an  FDA-approved 
treatment  for  attention  deficit  disorder 
with  hyperactivity,  as  a  treatment  for 
obesity  as  a  short  term  adjimct  in  a 
regimen  of  weight  reduction,  and  as  a 
treatment  for  narcolepsy. 
Methamphetamine  also  has  a  high  abuse 
potential,  however,  being  ranked  among 
the  top  five  controlled  substances  for 
abuse.  Illicit  methamphetamine  is  often 
manufactured  in  clandestine 
laboratories,  often  organized  by  crime 
groups.  The  record  shows  the  majority 
of  illicit  methamphetamine  laboratories 
currently  utilize  tablets  of  ephedrine 
and  pseudoephedrine  in  the  production 
process.  These  substances  are 
interchangeable  with  respect  to  the 
manufacture  of  methamphetamine. 

Prior  to  importing  ephedrine  and 
over-the-threshold  amounts  of 
pseudoephedrine  products,  each 
importer  is  required  to  provide  the  DEA 
with  notice  15  days  prior  to  the 
importation  of  the  product  into  the  U.S. 


The  purpose  of  the  15-day  notice  is  to 
allow  the  DEA  time  to  evaluate  the 
proposed  import  and  to  determine 
whether  there  exits  grounds  to  believe 
that  fee  proposed  import  may  be 
diverted. 

To  accomplish  this  notification  the 
importer  must  use  the  DEA  Form  486 
(Form  486).  The  DEA  considers 
notification  has  occurred  when  the 
agency  physically  receives  the  Form 
486,  as  indicated  by  the  agency  date 
stamp  on  the  form.  The  importer  may 
submit  the  form  by  mail  or  by  electronic 
facsimile,  and  approximately  99  percent 
of  Form  486s  are  received  by  the  DEA 
via  facsimile.  In  the  event  that  the  actual 
date  of  the  import  does  not  match  the 
date  projected  on  the  Form  486,  the 
importer  is  requested  to  file  an  amended 
Form  486,  showing  the  actual  date  of 
importation.  Mediplas  has  filed  such 
amended  Form  486s. 

When  an  importer  fails  to  file  the 
Form  486  in  a  timely  manner,  a  record 
is  created  and  maintained  by  DEA.  If 
these  violations  become  repetitive,  then 
the  local  DEA  office  is  notified,  so  that 
representatives  from  the  local  office  can 
address  these  violations  with  the 
registrant. 

On  December  22, 1999,  the  DEA  sent 
a  notice  to  Mediplas.  informing 
Mediplas  that  it  was  required  to  provide 
15-day  advanced  notice  prior  to  the 
importation  of  ephedrine,  regardless  of 
quantity,  and  pseudophedrine,  for  all 
imports  exceeding  one  kilogram. 

The  record  contains  fourteen  Form 
486s  filed  by  Mediplas  between  January 
and  June  of  2000.  Six  of  these  forms 
were  filed  in  compliance  with  the  15- 
day  rule.  Eight  were  not  filed  in 
compliance  with  the  rule.  Judge  Randall 
foimd  Mr.  Ahmed  credibly  testified  that 
he  had  retained  a  customs  house  broker, 
whom  he  had  authorized  to  file  the 
Form  486s  with  DEA.  The  broker  both 
faxed  and  mailed  the  forms  to  the  DEA. 
Mr.  Ahmed  credibly  testified  that  he 
first  learned  that  the  DEA  had  not 
timely  received  the  faxed  Form  486s 
from  Mediplas's  customs  broker  at  this 
suspension  hearing.  For  the  shipment  of 
518.5  kilograms  of  ephedrine,  the  Form 
486  was  received  by  the  DEA  on  June 
5,  2000,  noting  that  the  shipment  was 
due  to  arrive  in  the  U.S.  on  June  16, 
2000.  For  the  shipment  of  798.55 
kilograms  of  pseudophedrine,  the  Form 
486  was  received  by  the  DEA  on  June 
5,  2000,  noting  that  the  shipment  was 
due  to  arrive  in  the  U.S.  on  June  16, 
2000.  For  the  shipment  of  798.55 
kilograms  of  pseudophedrine,  the  Form 
486  was  received  by  the  DEA  on  June 
5.  2000.  noting  that  the  shipment  was 
due  to  arrive  in  the  U.S.  on  June  16, 
2000.  Thus,  the  forms  were  not  timely 


filed,  because  both  forms  were  received 
by  the  DEA  1 1  days  in  advcince  of  the 
projected  import  date,  rather  than  the 
required  15  days. 

The  record  contains  no  evidence  that 
the  DEA,  prior  to  the  OTSS,  had  rejected 
or  returned  to  Mediplas  for  errors,  any 
of  Mediplas's  Form  486s,  or  had  notified 
Mediplas  of  any  untimely  filings. 

Wholesale  Outlet  is  located  in 
Beaumont,  Texas.  At  the  time  of  the 
hearing,  Wholesale  Outlet  held  DEA 
Certificate  of  Registration,  001664WEY, 
valid  imtil  May  3 1 ,  2001 ,  as  a 
distributor  of  the  List  I  chemicals 
pseudoephedrine.  ephedrine,  and 
phenylpropanolamine.  Mr.  Ahmed 
decided  to  distribute  Mediplas 
ephedrine  products  to  a  single 
distributor.  Wholesale  Outlet.  In 
October  of  1999.  Mediplas  and 
Wholesale  Outlet  entered  into  a 
"Distribution  Contract,"  (Contract) 
giving  Wholesale  Outlet  the  exclusive 
rights  to  buy  and  sell  Mediplas  product 
brands.  As  of  the  date  of  the  OTSS,  the 
Contract  was  still  in  effect  between 
Mediplas  and  Wholesale  Outlet.  In 
November  of  1999,  Mediplas  and 
Wholesale  Outlet  agreed  that  Mediplas 
would  also  see  Wholesale  Outlet 
pseudoephedrine  products.  Originally, 
the  order  was  500  cases  of 
pseudoephedrine  products  a  month. 

In  October  of  1999,  Mediplas  sold 
Wholesale  Outlet  432  bottles  of 
ephedrine  12.5  mg,  totaling  25,290 
tablets  at  a  total  price  of  $527.04.  In 
November  of  1999.  Mediplas  sold 
Wholesale  Outlet  72,000  bottles  of 
ephedrine  12.5  mg,  totaling  4.320.000 
tablets  at  a  total  price  of  $90,000.  In 
December  of  1999,  Mediplas  sold 
Wholesale  Outlet  5,760  bottles  of 
ephedrine  12.5  mg,  totaling  345,600 
tablets  at  a  price  of  $7,200,  and  36,000 
bottles  of  ephedrine  25  mg,  totaling 
2,160,000  tablets  at  a  price  of  $45,000. 
In  January  of  2000,  Mediplas  sold 
Wholesale  Outlet  21,600  bottles  of 
ephedrine  12.5  mg,  totaling  1,296,000 
tablets  at  a  price  of  $27,000,  and  7,200 
bottles  of  ephedrine  25  mg,  totaling 
432,000  tablets  at  a  price  of  $9,000.  In 
February  of  2000.  Mediplas  sold 
Wholesale  Outlet  43 ,200  bottles  of 
ephedrine  12.5  mg,  totaling  2.592.000 
tablets  at  a  price  of  $54,000.  and  72,022 
bottles  of  pseudophedrine  60  mg. 
totaling  8,642,640  tablets  at  a  price  of 
$185,040.  Finally,  in  March  of  2000, 
Mediplas  sold  Wholesale  Outlet  36,000 
bottles  of  ephedrine  12.5  mg,  totaling 
2,160,000  tablets  at  a  price  of  $45,000. 
and  63.072  bottles  of  pseudophedrine 
60  mg.  totaling  7,568.640  tablets  at  a 
price  of  $162,095.04.  Judge  Randall 
found  no  evidence  that  the  lot  numbers 
represented  by  these  sales,  or  that  any 
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of  this  product  from  these  batch 
numbers,  had  been  seized  at  illicit 
laboratories  or  dump  sites. 

In  a  review  of  Mediplas's  sales  figures 
for  a  three- week  period  from  February  7, 
2000.  to  March  1.  2000.  a  DEA  DI  with 
experience  in  listed  chemical 
investigations  testified  that  the  found 
such  total  sales  "suspicious."  and  the 
highest  totals  he  had  ever  seen  for  a 
three-week  period.  Specifically,  the  DI 
noted  that  Mediplas  had  sold 
16.211.280  pseudoephedrine  tablets 
between  February  7.  2000.  and  March  1, 
2000.  He  noted  that,  for  the  entire  year 
of  1997,  Warner  Lambert,  a  national 
distributor  of  such  products,  sold 
38,287,089  tablets  of  product  containing 
pseudoephedrine.  The  DI  noted  that 
Mediplas's  sales  in  an  approximately 
three-week  time  period  in  the  year  2000. 
represented  42  percent  of  the  amount  of 
pseudoephedrine  product  Warner 
Lambert  distributed  for  the  entire 
calendar  year  of  1997. 

The  DI  also  testified  that  he  found 
Mediplas's  packaging  of 
pseudoephedrine  60  mg  single-entity 
product  suspicious,  because  he  had 
never  seen  a  120-count  bottle  in  any 
retail  business  establishment.  Mr. 
Ahmed  agreed  that  he  had  not  seen  such 
bottles  of  120-count  pseudophedrine 
tablets  in  a  store.  The  Deputy 
Administrator  concurs  with  Judge 
Randall's  finding  that  the  record 
contains  no  evidence  that  any  DEA 
personnel  communicated  these  specific 
packaging  concerns  to  any 
representatives  of  Mediplas  prior  to  this 
hearing,  however. 

In  May  of  2000.  DEA  asked  Mr. 
Ahmed  to  provide  a  customer  list  for 
Wholesale  Outlet.  Mr.  Ahmed  complied 
with  the  DEA's  request.  The  list  consists 
of  fifteen  pages.  Specifically,  for  the 
ephedrine  product.  "Mintwin." 
Wholesale  Outlet  lists  119  customers 
from  Texas.  Louisiana.  Michigan, 
Minnesota,  and  California.  For  the 
ephedrine  product,  "Twincare." 
Wholesale  Outlet  lists  8  customers,  all 
in  Texas.  For  the  ephedrine  product, 
"Minitwin."  Wholesale  Outlet  lists  20 
customers  from  Louisiana.  Georgia, 
Michigan.  Colorado.  Texas.  Florida,  and 
Washington. 

For  the  pseudoephedrine  product. 
"Twin-Pseudo."  Wholesale  Outlet  lists 
53  customers  from  Utah.  Washington. 
Arkansas.  Missouri.  Nevada.  Oregon. 
Michigan,  Colorado,  Texas.  Arizona, 
Montana,  Ohio,  Oklahoma,  and  Florida. 
Wholesale  Outlet's  customer  list  is  a 
mixture  of  wholesale  and  retail 
establishments,  including  convenience 
stores,  gasoline  stations,  supermarkets, 
and  wholesale  grocers  and  distributors. 


On  August  3.  2000,  the  DEA  obtained 
a  criminal  search  warrant  for  Wholesale 
Outlet.  During  the  execution  of  this 
warrant,  DEA  representatives  obtained 
information  for  Wholesale  Outlet's 
receiving  records  indicating  that,  aside 
from  Mediplas,  Wholesale  Outlet 
purchased  List  I  chemicals  from  at  least 
six  additional  suppliers.  This  warrant 
was  the  result  of  an  ongoing  DEA 
investigation  into  Wholesale  Outlet's 
listed  chemical  handling  practices,  as 
testified  to  by  a  number  of  Government 
witnesses. 

The  DEA  has  implemented  a  Warning 
Letter  program  in  response  to  input 
provided  by  the  chemical  industry.  The 
DEA  Warning  Letter  program  is 
designed  to  notify  manufacturers, 
distributors,  and  other  handlers  of  List 
I  Chemicals  of  the  diversion  of  their 
products  to  methamphetamine 
laboratories  or  dump  sites.  Each 
Warning  Letter  provides  approximately 
the  same  information:  the  date  and 
location  of  the  discovery,  the  name  of 
the  product  discovered,  the  quantity  of 
product  discovered,  and  the  lot  numbers 
of  the  product  discovered,  if  available. 
In  addition,  each  Warning  Letter  is 
accompanied  by  an  attachment  setting 
forth  applicable  statutes  and  regulations 
concerning  various  aspects  of  handling 
listed  chemicals.  At  least  nine  Warning 
Letters  were  delivered  by 
representatives  from  the  DEA's  San 
Antonio  office  to  Mr.  Ahmed  between 
approximately  June  through  October, 
2000,  regarding  seizures  of  the 
company's  imported  listed  chemical 
products  found  "involved  in  activities 
related  to  the  illegal  manufacturing 
process  of  methamphetamine. "  The 
nine  Warning  Letters  document  the 
diversion  of  over  eleven  thousand 
bottles  of  Mediplas's  List  I  chemicals 
products  to  the  illicit  manufacture  of 
controlled  substances.  In  addition,  four 
Warning  Letters  were  delivered  to 
Wholesale  Outlet,  documenting  the 
diversion  of  additional  List  I  chemical 
products. 

By  letters  dated  June  13.  2000,  and 
July  10,  2000,  Mr.  Ahmed  informed 
Wholesale  Outlet  of  the  products  found 
in  clandestine  laboratories  as  listed  in 
the  Warning  Letters.  In  each  letter,  Mr. 
Ahmed  also  requested  that  Wholesale 
Outlet  "stop  sale  to  the  above  locations 
immediately."  Wholesale  Outlet 
responded  at  least  once,  stating  that  it 
would  stop  selling  to  those  locations. 

By  letters  dated  November  11.  'i999. 
December  7,  1999,  February  15.  2000. 
March  15,  2000,  March  28,  2000,  April 
28,  2000.  and  June  5.  2000.  Mr.  Ahmed 
informed  the  DEA  of  shipments  of  listed 
chemicals,  both  ephedrine  and 
pseudoephedrine.  he  had  received  and 


subsequently  sold  to  Wholesale  Outlet, 
and  of  the  samples  he  had  provided  the 
DEA.  as  requested.  He  noted  that  he  had 
no  shortages  and  no  remaining  stock  of 
listed  chemicals. 

Pursuant  to  21  U.S.C.  971(c)(1).  and 
delegations  of  authority  thereunder  at 
28  CFR  0.100(b)  and  0.104.  the  Deputy 
Administrator  "may  order  the 
suspension  of  any  importation  *   *  *  of 
a  listed  chemical  *   *  *  on  the  ground 
that  the  chemical  may  be  diverted  to  the 
clandestine  manufacture  of  a  controlled 
substance."  To  suspend  a  shipment 
pursuant  to  21  U.S.C.  971(c)(1),  the  DEA 
must  provide  written  notice  to  the 
regulated  person,  and  include  the  legal 
and  factual  basis  for  the  suspension 
order. 

According  to  21  U.S.C.  971(a)  and  21 
CFR  1313.12(a).  each  "regulated 
person"  who  imports  or  exports  a 
threshold  quantity  of  a  listed  chemical 
must  notify  the  Attorney  General  "not 
later  than  15  days  before  the  transaction 
is  to  take  place."  A  "regulated  person" 
is  "any  *  *  *  corporation  *  *  *  who 
manufactures,  distributes,  imports,  or 
exports  a  listed  chemical!.]  '  21  CFR 
1300.02(b)(27);  see  also  21  U.S.C. 
802(38).  A  "chemical  importer"  is  a 
"regulated  person"  responsible  "for 
determining  and  controlling  the 
bringing  in  or  introduction  of  the  listed 
chemical  into  the  United  States."  See  21 
CFR  1300.02(b)(8). 

Further,  pursuant  to  21  U.S.C. 
830(b)(1)(A)  and  21  CFR  1310.05(a)(1).  a 
regulated  person  is  required  to  report  to 
the  DEA  "(a]ny  regulated  transaction 
involving  an  extraordinary  quantity  of  a 
listed  chemical  *   *   *  or  any  other 
circumstance  that  the  regulated  person 
believes  may  indicate  that  the  listed 
chemical  will  be  used  in  violation  of 
this  part." 

The  regulations  also  provide  that  "the 
Agency  shall  have  the  burden  of  proving 
that  the  requirements  *   *   *  for  such 
suspension  aresatisfied."  21  CFR 
1313,55.  The  regulations  state  that  the 
purpose  of  a  hearing  regarding 
suspended  shipments  is  for  "receiving 
factual  evidence  regarding  the  issues 
involved  in  the  suspension."  21  CFR 
1313.52.  Thus,  the  Government  must 
prove  by  a  preponderance  of  the 
evidence  that  grounds  exist  to  conclude 
that  "the  chemical  may  be  diverted  to 
the  clandestine  manufacture  of  a 
controlled  substance."  21  U.S.C. 
971(c)(1);  see  also  21  CFR  1313.41(a) 
(2000);  Suspension  of  Shipment  Cases 
January  1 7.  1998  Shipment  of  10.000 
Kilograms  of  Potassium  Permanganate, 
December  16,  1997  Shipment  of  20.000 
Kilograms  of  Potassium  Permanganate 
and  November  1 7,  1997  Shipment  of 
20.000  Kilograms  of  Potassium 
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Permanganate  [hereinafter  Suspension 
of  Shipment  Cases],  65  FR  51.333. 
51,336-337  (2000).  The  test  is  whether 
or  not  the  listed  chemicals  may  be 
diverted,  not  whether  the  listed 
chemicals  actually  will  be  diverted. 

The  applicable  statutory  provisions 
and  legislative  history  are  silent 
concerning  what  constitutes  "groimds" 
for  the  Government  to  believe  a  listed 
chemical  may  be  diverted  to  clandestine 
manufacturing.  Likewise,  the  statute 
and  the  regulations  are  also  silent  as  to 
the  factors  to  be  considered  to 
determine  if  "grounds"  exist  to 
conclude  that  the  shipment  "may  be 
diverted." 

To  date,  past  Deputy  Administrators 
have  decided  three  cases  concerning 
this  issue.  Suspension  of  Shipment 
Cases,  65  FR  51.333  (2000);  Yi  Hang 
Enters.  Dev.  Co..  [hereinafter  Yi  Heng] 
64  FR  2,234  (1999);  Neil  Laboratories. 
Inc.,  64  FR  30,063  (1999).  In  each  case, 
the  then-Deputy  Administrator 
concluded  that  "ample"  and 
"substantial '  evidence  existed  to 
suspend  the  shipments  at  issue.  In  so 
concluding,  Judge  Randall  found  past 
Deputy  Administrators  evaluated  the 
following  six  factors  in  determining 
whether  a  shipment  may  be  diverted:  (1) 
The  status  of  the  shipper  to  ensiue  the 
requesting  party  is  entitled  to  the 
hearing,  (2)  the  regulated  person's 
compliance  history  as  a  handler  of  listed 
chemicals,  to  include  whether  the 
advance  notification  regulations  had 
been  fulfilled,  (3)  the  regulated  person's 
sales  practices,  including  the  legitimacy 
of  the  names  and  addresses  of  each 
proposed  recipient  of  the  shipment,  (4) 
the  quantities  of  chemical  sold  by  the 
regulated  person  to  its  immediate 
customers,  (5)  the  legitimacy  of  the 
proposed  importation  through 
consultation  with  the  regulated  person's 
government  to  ensure  the  regulated 
person  was  authorized  to  receive  the 
proposed  shipment,  and  (6)  any  relevant 
law  enforcement  records  concerning  the 
regulated  person. 

The  Deputy  Administrator  concurs 
with  Judge  Randall's  finding  that  these 
were  factors  considered  in  the  previous 
suspension  order  cases.  The  Deputy 
Administrator  finds,  however,  that  these 
factors  are  only  illustrative  of  the  types 
of  evidence  relevant  to  justifying  a 
suspension  order,  and  the  enumeration 
of  these  factors  herein  does  not  exhaust 
the  range  of  evidence  or  factors  that  can 
be  used  to  justify  a  suspension  order 
pursuant  to  21  U.S.C.  971(c)(1).  The 
Deputy  Administrator  finds  that  a 
totality  of  the  circumstances  test  is 
appropriate  in  determining  whether  a 
suspension  order  is  justified. 


The  DEA  provided  notice  for  these 
suspended  shipments  by  way  of  the 
Orders  to  Suspend  Shipment.  The 
Orders  outlines  several  grounds  for  the 
DEA's  belief  that  the  two  shipments, 
one  of  ephedrine,  and  one  of 
pseudoephedrine,  would  be  diverted  to 
the  clandestine  manufactiue  of 
controlled  substances.  Thus,  the  21 
U.S.C.  971(c)(1)  notice  requirement  has 
been  met. 

A  second  preliminary  determination 
is  whether  the  requesting  party  is 
entitled  to  a  hearing,  21  U.S.C.  971(c)(2) 
and  21  CFR  1313.52.  The  DEA 
previously  has  held  that  a  principal 
party  in  interest  of  a  shipment  of  a  listed 
chemical  would  be  the  "importer"  for 
purposes  of  21  U.S.C.  971.  Essentially, 
"if  the  title  to  the  [listed  chemical] 
passed  to  [the  regulated  person]  before 
the  chemical  entered  the  United  States, 
then  the  regulated  person]  is  the 
principal  party  in  interest."  Suspension 
of  Shipment  Cases.  65  FR  at  51,336;  Yi 
Heng,  64  FR  at  2,235. 

In  this  proceeding,  there  was  no 
dispute  that  as  the  DEA-registered 
importer  with  title  to  the  chemicals, 
Mediplas  was  the  principal  party  in 
interest  in  the  suspended  chemicals. 
Thus,  the  Deputy  Administrator  concurs 
with  Judge  Randall's  conclusion  that 
Mediplas  is  considered  the  regulated 
person  for  the  purposes  of  21  U.S.C. 
971,  and  is  entitled  to  this  hearing. 

As  a  further  preliminary  matter,  a  past 
Administrator  previously  has  ruled  that 
the  purpose  of  a  hearing  regarding  the 
suspension  of  a  chemical  shipment  "is 
to  determine  whether  DEA  had  evidence 
at  the  time  to  support  its  finding  that  the 
chemical  may  be  diverted,  thereby 
warranting  the  suspension  of  the 
shipment."  Suspension  of  Shipment 
Cases,  65  FR  at  51,337.  In  addressing 
the  scope  of  the  hearing,  however,  the 
then-Administrator  foiind  relevant 
evidence  justifying  an  order  to  suspend 
a  chemical  shipment  must  be  limited  to 
"the  evidence  available  to  DEA  at  the 
time  of  the  suspensions  and  to  the 
evidence  presented  by  [the  regulated 
person]  of  its  business  practices  prior  to 
the  suspensions  and  its  reputation  as  a 
law-abiding  company."  Id. 

Likewise,  in  the  present  case,  both  the 
Government  and  Mediplas  were  limited 
to  evidence  acquired  or  generated  prior 
to  the  date  of  the  OTSS.  At  the  hearing 
in  this  matter,  both  the  Government  and 
counsel  for  Mediplas  sought  to 
introduce  into  evidence  various  exhibits 
that  were  either  discovered  or  generated 
subsequent  to  the  date  of  the  OTSS. 
Judge  Randall  adhered  to  the 
Suspension  of  Shipment  Cases. 
evidentiary  ruling,  and  did  not  accept 
into  evidence  any  proposed  exhibit 


discovered  or  generated  subsequent  to 
the  date  of  the  OTSS,  as  being  beyond 
the  scope  of  the  hearing.  Pursuant  to  the 
requests  of  the  parties,  however.  Judge 
Randall  appended  the  rejected  exhibits 
to  the  record-for  consideration  by  the 
Deputy  Administrator,  should  he  choose 
to  reconsider  the  evidentiary  ruling. 
Subsequently,  the  Government  in  its 
Exceptions  specifically  requested  such 
reconsideration.  For  the  reasons  stated 
below,  the  Deputy  Administrator  hereby 
reconsiders  the  evidentiary  ruling 
rendered  in  the  Suspension  of  Shipment 
Cases,  and  finds  instead  that  relevant 
evidence  is  not  limited  to  that 
discovered  or  generated  prior  to  the  date 
of  issuance  of  the  suspension  order. 

In  finding  that  the  purpose  and  scope 
of  the  21  U.S.C.  971(c)(2)  hearing  is  to 
determine  whether  DEA  had  evidence  at 
the  time  of  the  issuance  of  the 
suspension  order  to  support  its  finding 
that  the  chemicals  may  be  diverted,  the 
then-Administrator  compared  the 
suspension  of  shipment  hearing 
provisions  with  those  regarding 
revocation  of  DEA  registrations 
piusuant  to  21  U.S.C.  824.  The  then- 
Administrator  foimd  that  since  there 
was  no  provision  in  21  U.S.C.  971  for 
the  institution  of  proceedings  to 
determine  disposition  of  the  suspended 
chemicals,  it  was  reasonable  to 
conclude  the  focus  of  the  hearing  was 
whether  the  suspension  order  was 
justified.  Since  the  then-Administrator 
foimd  the  focus  of  the  hearing  was 
justification  of  the  suspension  order,  he 
limited  his  review  to  the  evidence 
available  to  the  DEA  at  the  time  of 
issuance  of  the  suspension  order. 

The  Deputy  Administrator  disagrees, 
and  concludes  as  follows.  21  U.S.C. 
971(c)(2)  states  in  relevant  part  that 
"[ujpon  written  request  to  the  [DEA],  a 
regulated  person  to  whom  an 
[suspension]  order  applies  is  entitled  to 
an  agency  hearing  on  the  record[.]" 
Such  hearings,  as  set  forth  at  21  CFR 
1313.52,  are  "for  the  purpose  of 
receiving  factual  evidence  regarding  the 
issues  involved  in  the  suspension  of 
shipments[.]"  The  Deputy 
Administrator  finds  the  cited  language 
does  not  serve  to  limit  his  review  to  any 
given  stage  in  the  proceedings.  To  the 
contrary,  the  plain  language  of  21  CFR 
1313.52  permits  review  of  "factual 
evidence  regarding  issUes  involved  in 
the  suspension[.]"  The  Deputy 
Administrator  finds  the  public  interest, 
as  well  as  the  interests  of  both  the  DEA 
and  regulated  persons,  are  best  served 
by  consideration  of  evidence  regarding 
the  most  current  issues  involved  in  the 
suspension,  not  just  those  frozen  at  the 
time  of  the  issuance  of  the  suspension 
order.  The  Deputy  Administrator  thus 
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inds  the  purpose  of  the  21  U.S.C. 
971(c)(2)  hearing  is  to  address  issues 
involved  in  the  suspension  as  they 
stand  at  the  time  of  the  hearing. 
Therefore,  factual  evidence  in  the 
instant  case  regarding  the  issues 
involved  in  the  suspension  should  not 
be  limited  only  to  that  generated  or 
discovered  up  to  the  time  of  issuance  of 
the  OTSS. 

Moreover,  contrary  to  the  Suspension 
of  Shipments  Cases  ruling  at  issue,  the 
Deputy  Administrator  finds  21  U.S.C. 
971(c)(1)  adequately  addresses  the 
disposition  of  the  suspended  shipments, 
hi  relevant  part,  that  provision  states 
"[fjrom  and  after  the  time  when  the 
PEA]  provides  written  notice  of  the 
[suspension]  order  to  the  regulated 
person,  the  regulated  person  may  not 
carry  out  the  transaction."  The  Deputy 
Administrator  finds  the  intent  of  21 
U.S.C.  971(c)  is  not  to  permanently 
deprive  the  regulated  person  of  the 
suspended  chemicals.  Indeed,  the  very 
use  of  the  word  "suspensions"  in  that 
subsection  indicates  the  intent  for  a 
temporary  detention.  This  conclusion  is 
strengthened  by  the  lack  of  any  language 
in  21  U.S.C.  971  concerning  the 
availability  of  forfeiture  proceedings 
allowing  DEA  to  permanently  dispose  of 
the  suspended  chemicals.  Forfeiture  of 
List  I  chemicals  is  addressed  at  21 
U.S.C.  824(f),  and  can  only  take  place  in 
conjunction  with  proceedings  to 
suspend  or  revoke  a  DEA  registration. 
Forfeiture  of  other  listed  chemicals 
suspended  pursuant  to  21  U.S.C.  971  is 
available  piusuant  to  21  U.S.C.  881(a). 
The  record  indicates  that  as  of  the  time 
of  the  hearing,  Mediplas's  DEA 
registration  was  neither  suspended  nor 
revoked. 

Therefore,  if  the  suspension  order  is 
found  to  be  justified,  piu-suant  to  the 
language  of  21  U.S.C.  971(c)(1),  "the 
regulated  person  may  not  carry  out  the 
transaction."  (Emphasis  added).  The 
focus  of  this  language  is  upon  the 
specific  transaction  underlying  the 
suspension  order.  The  Deputy 
Administrator  finds  this  language 
permits  the  regulated  person  to  carry 
out  other  transactions  regarding  the 
suspended  chemicals,  however, 
provided  the  regulated  person  complies 
with  the  requirements  of  21  U.S.C. 
971(a)  by  filing  a  substitute  Form  486, 
providing  DEA  15  days  notice  of  a 
proposed  alternative  transaction.  If  the 
DEA  objects  to  the  proposed  alternative 
transaction,  then  the  process  can  start 
over,  and  a  new  suspension  order 
issued.  If  the  suspension  order  is  found 
not  to  be  justified  at  the  time  of  the 
hearing,  however,  then  the  suspended 
chemicals  can  immediately  be  released 
to  the  regulated  person  and  the  original 


transaction  allowed  to  take  place.  The 
Deputy  Administrator  therefore  finds 
disposition  of  the  suspended  chemical 
shipments  is  adequately  addressed,  and 
thus  that  the  ultimate  purpose  and 
scope  of  the  21  U.S.C.  971(c)(2)  hearing 
is  to  determine  whether  the  OTSS  is 
justified  at  the  time  of  the  hearing. 

As  a  result  of  his  reconsideration  of 
the  Suspension  of  Shipment  Cases 
evidentiary  ruling,  the  Deputy 
Administrator  has  considered  the  entire 
record,  including  the  previously 
rejected  but  appended  exhibits  of  both 
parties,  in  reaching  the  conclusions  set 
forth  herein. 

Judge  Randall  concluded  that  the 
Government  had  failed  to  carry  its 
burden  of  proof  in  this  matter,  upon 
findings  that  the  violations  set  forth  by 
the  Government  did  not  support  a 
conclusion  that  the  shipments  "may  be 
diverted,"  and  also  considering 
Mediplas's  "extraordinary  and 
voluntary  efforts  *   *  *  to  comply  with 
DEA's  regulations  and  guidancef.]"  The 
Deputy  Administrator  disagrees,  and 
finds  as  follows. 

In  interpreting  21  U.S.C.  971(c)(1),  the 
Deputy  Administrator  finds  that  the 
plain  language  of  the  statute  focuses 
solely  upon  whether  the  chemical 
shipment  "may  be  diverted[.]"  The 
culpability  of  any  regulated  person  to 
whom  a  suspension  order  applies 
appears  to  be  irrelevant  to  this 
determination.  The  Deputy 
Administrator  notes  that  the  Controlled 
Substances  Act  (CSA)  distinguishes 
between  regulatory  actions  involving 
DEA  applicants  and  registrants  that 
require  a  finding  of  culpability,  such  as 
the  denial  of  an  application  for  or  the 
revocation  of  a  DEA  Certificate  of 
Registration,  in  contrast  to  the  issuance 
of  a  suspension  order  to  a  regulated 
person  involving  a  temporary,  limited 
detention  that  may  be  imposed  without 
a  finding  of  fault.  Compare  21  U.S.C. 
823  and  824  with  21  U.S.C.  971(c)(1). 
Only  upon  a  finding  of  culpability  can 
a  DEA  registrant  permanently  be 
deprived  of  controlled  substances  or 
List  I  chemicals,  or  a  regulated  person 
permanently  be  deprived  of  listed 
chemicals.  21  U.S.C.  824(f)  and  881(a). 
The  Deputy  Administrator  finds  that  in 
using  such  broadly  drawn  language. 
Congress  has  invited  the  use  of  the 
widest  possible  range  of  relevant 
evidence  in  determining  whether  a 
shipment  "may  be  divertedj.]" 

A  broad  interpretation  of  21  U.S.C. 
971(c)(1)  is  also  supported  by  DEA 
precedent.  The  Deputy  Administrator 
notes  that,  in  one  of  the  previously  cited 
DEA  suspension  of  shipment  cases,  the 
then-Deputy  Administrator  significantly 
relied  upon  evidence  of  misconduct  in 


handling  listed  chemiqals  by  the 
regulated  person's  customers  in  finding 
the  suspension  order  justified.  In  Yi 
Heng.  it  was  argued  that  evidence  of  the 
activities  of  the  regulated  person's 
customers  was  irrelevant  to  the 
administrative  proceeding  regarding 
suspended  shipments  of  a  listed 
chemical.  Specifically,  counsel  for  the 
regulated  person  argued  in  Yi  Heng  that 
the  regulated  person  engaged  in  a 
legitimate  business;  that  there  was  no 
evidence  that  the  regulated  person  had 
knowledge  of  the  improper  conduct  of 
its  customers;  that  the  regulated  person 
could  not  be  held  responsible  for  the 
bad  acts  of  its  customers;  and  that  the 
regulated  person  had  no  control  over  the 
chemical  once  it  was  sold  to  its 
customers.  The  then-Deputy 
Administrator  rejected  these  arguments, 
and  considered  evidence  regarding  the 
activities  of  both  the  regulated  person 
and  its  customers.  Specifically,  the 
then-Deputy  Administrator  foiud  that 
"[t]he  prior  conduct  of  [the  regulated 
person's]  customers  regarding  [the 
chemicals]  is  clearly  relevant  in 
determining  whether  the  shipments  may 
be  diverted."  64  FR  at  2,235-6. 

Such  an  interpretation  is  further 
supported  by  the  policy  behind  the 
enactment  of  the  Controlled  Substances 
Act:  "The  Congress  makes  the  following 
findings  and  declarations  *   *  *  (2)  The 
illegal  importation,  manufacture, 
distribution,  and  possession  and 
improper  use  of  controlled  substances 
have  a  substantial  and  detrimental  effect 
on  the  health  and  general  welfare  of  the 
American  people."  21  U.S.C.  801. 
"Congress  [in  enacting  the  CSA]  was 
particularly  concerned  with  the 
diversion  of  drugs  fi-om  legitimate 
channels  to  illegitimate  channels.  It  was 
aware  that  registrants,  who  have  the 
greatest  access  to  controlled  substances 
and  therefore  the  greatest  opportunity 
for  diversion,  were  responsible  for  a 
large  part  of  the  illegal  drug.traffic." 
United  States  v.  Moore,  423  U.S.  122. 
135  (1975)  {citations  omitted).  This 
reasoning  applies  with  equal  force  to  the 
diversion  of  listed  chemicals  by  DEA 
registrants  and  regulated  persons.  The 
interpretation  of  21  U.S.C.  971(c)(1)  set 
forth  herein  advances  the  purposes  of 
the  CSA  by  providing  the  DEA  with  the 
increased  ability  to  thwart  the 
threatened  diversion  of  listed  chemical 
importations  and  exportations  by 
allowing  consideration  of  the  widest- 
possible  range  of  relevant  evidence. 
Moreover,  the  culpability  of  affected 
parties  has  been  found  irrelevant  in 
criminal  and  civil  actions  involving  the 
public  health,  safety,  and  welfare  and 
carrying  far  more  serious  consequences 
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that  the  relatively  brief  and  limited 
detention  authorized  by  21  U.S.C.  971. 
Cf.  United  States  v.  Dotterweich,  320 
U.S.  277  (1943)  (upholding  the 
Constitutionality  of  strict  criminal 
liability  for  "public  welfare  offenses" 
involving  drugs):  United  States  v. 
Balint.  258  U.S.  250  (1922)  (same); 
United  States  v.  Green  Drugs.  905  F.2d 
694,  697-8  (3d  Cir.  1990)  (applying 
strict  civil  liability  to  CSA 
recordkeeping  violations  and  affirming 
assessment  of  monetary  penalty).  In 
determining  whether  the  OTSS  in  this 
case  were  justified,  the  Deputy 
Administrator  therefore  rejects  Judge 
Randall's  factor-by-factor  analysis  for  a 
much  simpler  test:  whether  the  totality 
of  the  circumstances  provides  grounds 
to  believe  that  the  suspended  chemical 
shipments  may  be  diverted. 

In  the  instant  case,  the  record  shows 
the  following:  the  nine  Warning  Letters 
issued  to  Mediplas  provided  substantial 
evidence  documenting  the  diversion  of 
thousands  of  bottles  of  its  previously 
imported  List  I  chemical  products  to 
"clandestine  manufacture  of  a 
controlled  substance."  21  U.S.C. 
971(c)(1).  In  addition,  the  Government 
provided  evidence  showing  that 
Wholesale  Outlet  (1)  was  under  DEA 
investigation  related  to  its  handling  of 
listed  chemical  products;  (2)  was  the 
subject  of  an  August  3,  2000,  DEA 
criminal  search  warrant  related  to  the 
handling  of  its  listed  chemical  products; 
and  (3)  was  the  subject  of  a  DEA  audit, 
discussed  infra,  docimienting  numerous 
and  enormous  shortages  and  overages  of 
inter  alia  Mediplas  List  I  chemical 
products  nmning  into  the  millions  of 
dosage  units.  The  Deputy  Administrator 
finds  this  evidence  provides  ample 
justification  for  sustaining  the  OTSS  in 
this  case. 

While  there  was  no  evidence  in  the 
record  that  Wholesale  Outlet  had  a 
record  of  criminal  convictions,  the 
Deputy  Administrator  finds  that 
evidence  in  support  of  grounds  to 
believe  the  suspended  chemicals  may  be 
diverted  is  not  restricted  to  conclusive 
legal  judgments.  The  Deputy 
Administrator  concurs  with  the  binding 
in  the  Suspension  of  Shipment  Cases, 
where  the  then-Deputy  Administrator 
concluded  that  "[e]vidence  of  a 
violation  of  law  is  not  necessary  to 
demonstrate  that  the  suspensions  were 
lawftiL"/d.  at  51,337. 

In  addition  to  this  evidence,  the 
record  shows  Mediplas  violated 
applicable  law  and  regulations  with 
regard  to  its  late-filed  486  forms  and 
premature  importations  and 
distributions  of  the  List  I  chemical 
pseudoephedrine,  as  set  forth  below. 


The  responsibilities  of  a  regulated 
person  include  the  obligation  to  file  an 
advance  notification  to  the  DEA  of  the 
import  of  a  listed  chemical  that  meets 
the  threshold  amounts  triggering  the 
notification  requirement.  21  U.S.C. 
971(a);  21  CFR  1313.12.  Although  the 
record  shows  Mediplas  filed  such 
notifications  for  every  shipment 
imported,  the  record  contains  eight 
Form  486s  that  Mediplas  did  not  timely 
file  during  1999  and  2000.  The  DEA 
previously  has  held  that  "failure  to  file 
[advanced  notification]  by  itself,  does 
not  justify  the  suspension  of  the 
shipments."  Suspension  of  Shipment 
Cases,  65  FR  at  51,336.  Thus,  failure  to 
notify  in  itself  does  not  justify  the 
suspension,  but  it  may  be  a  factor  to  be 
considered  in  the  analysis  of  whether 
there  is  the  potential  for  diversion.  The 
record  demonstrates  that  Mediplas 
failed  to  provide  timely  notification 
using  the  Form  486  procedure  in  eight 
instances  during  the  time  period  of 
January  through  June  2000,  prior  to 
importing  listed  chemicals  into  the 
United  States.  The  Form  486s  for  the 
two  suspended  shipments  at  issue  were 
each  filed  approximately  four  days  late. 

Judge  Ranaall  found  it  significant  that 
Mr.  Ahmed  was  unaware  of  the 
imtimely  filing  of  the  forms.  He  had 
hired  a  customs  house  broker  to  prepare 
and  submit  this  paperwork,  and  the 
broker  had  assured  Mr.  Ahmed  that  the 
forms  were  faxed  and  mailed  to  the 
DEA.  Since  Mr.  Ahmed  had  not  heard 
from  the  DEA  concerning  these 
untimely  filings  prior  to  this  suspension 
hearing,  he  was  not  aware  of  his 
broker's  errors.  Judge  Randall  concluded 
that  this  lack  of  knowledge  logically 
negated  any  inference  that  Mediplas 
was  intentionally  failing  to  inform  the 
DEA  of  the  incoming  shipments.  Judge 
Randall  noted  Mediplas  did  not  fail  to 
notify  the  DEA  of  the  two  shipments  at 
issue,  but  that  the  notifications  were 
late.  Thus,  Judge  Randall  found  it 
significant  that  Mediplas's  obvious 
intent  was  compliance  rather  than 
deception  in  response  to  this  legal 
requirement. 

"The  Government  agrees  in  its 
Exceptions  that  in  a  prior  DEA  case,  the 
Deputy  Administrator  found  a  DEA 
registrant  responsible  for  the  imlawful 
actions  of  its  employee,  even  though  the 
registrant  claimed  it  had  no  knowledge 
of  the  unlawful  acts,  citing  Leonard 
Merkow,  M.D.,  60  FR  22,075  (1995).  The 
Deputy  Administrator  agrees  with  the 
Government,  and  finds  in  the  context  of 
this  case  that  Mediplas  is  liable  for  the 
negligent  acts  of  its  agent  occurring 
within  the  scope  of  the  agent's  authority 
where  Mediplas  as  principal  had  a 
statutory  and  regulatory  duty  to  give  15- 


day  advance  notice  of  importation  of  a 
listed  chemical.  21  U.S.C.  971(a);  21 
CFR  1313.12.  See  Restatement  (Second)  ' 
of  Agency,  Sections  272,  275,  and  277 
(1958).  See  also  W.  Seavey,  Law  of 
Agency,  Section  98  (1964).  Since  the 
Deputy  Administrator  finds  Mediplas  is 
liable  in  this  case  for  its  agent's  failure 
to  timely  file  eight  486  forms,  the  late- 
filed  forms  must  weigh  negatively  in 
assessing  Mediplas's  compliance  with 
the  obligations  of  a  DEA  registrant. 
Pursuant  to  the  Suspension  of 
Shipments  Cases  ruling,  however,  these 
late-filed  486  forms  do  not  in 
themselves  justify  issuance  of  the 
suspension  orders  in  this  case. 

The  record  also  contains  evidence 
that  Mediplas  imported 
pseudoephedrine  without  a  modified 
Certificate  of  Registration  from  the  DEA. 
Specifically,  Mediplas  was  authorized 
by  DEA  on  April  10,  2000,  to  import 
pseudoephedrine.  Yet  Mediplas's 
pseudoephedrine  product  was  found  at 
clandestine  methamphetamine 
laboratory  sites  as  early  as  March  28, 
2000.  Further,  the  DEA  had  a  letter  from 
Mediplas  dated  February  15,  2000, 
recording  the  arrival  and  sale  of 
Mediplas's  pseudoephedrine  product. 
Thus,  Judge  Randall  found  Mediplas 
initially  imported  its  paragraph  product 
with  the  DEA's  knowledge  that  it  lacked 
DEA's  authorization,  in  die  form  of  a 
modified  Certificate  of  Registration 
reflecting  the  addition  of 
pseudoephedrine  to  the  list  of 
controlled  chemicals  Mediplas  was 
authorized  to  import.  Judge  Randall 
noted  the  record  contains  no  evidence 
that  the  DEA  informed  Mediplas  of  (1) 
its  failure  timely  to  obtain  the 
appropriate  registration  or  (2)  of  the  fact 
that  the  DEA  found  Mediplas's 
pseudoephedrine  product  at  clandestine 
laboratory  sites  prior  to  Mediplas 
obtaining  the  requisite  registration.  The 
record  does  contain  letters  from  Mr. 
Ahmed,  volimtarily  informing  the  DEA 
of  his  importation  and  sales  of 
pseudoephedrine  product  between 
February  and  April  of  2000.  Judge 
Randall  concluded  that  Mr.  Ahmed  was 
not  trying  to  avoid  DEA  regulatory 
requirements  or  in  any  way  to  deceive 
the  DEA. 

Looking  at  the  totality  of  these 
circumstances,  Judge  Randall  concluded 
that  Mediplas's  failure  to  timely  modify 
its  registration,  balanced  by  Mediplas's 
voluntary  compliance  efforts,  did  not 
justify  the  suspension  of  these  two 
shipments.  The  Government  in  its 
Exceptions  argues  inter  alia  that  it 
should  not  share  the  responsibility  for  a 
registrant's  actions  taken  outside  the 
scope  of  the  registrant's  authority. 
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The  Deputy  Administrator  finds  that 
evidence  of  voluntary  communications 
1  eceived  by  DEA  from  a  registrant  are 
admissible  to  show  attempted 
compliance  with  applicable  DEA 
registrant  obligations.  Lack  of  a  DEA 
response  to  such  voluntary 
communications,  however,  does  not 
serve  to  ratify  or  to  otherwise  authorize 
illicit  or  unauthorized  acts  by  the 
registrant.  DEA  regulations  clearly  state 
that  "(ejvery  person  who  *   *  *  imports 
*  *  *  any  List  I  chemical  *  *  *  shall 
obtain  annually  a  registration  specific  to 
the  List  I  chemicals  to  be  handled!.)"  21 
CFR  1309.21(a).  In  addition,  "a  person 
registered  to  import  any  List  I  chemical 
shall  be  authorized  to  distribute  that 
List  I  chemical  after  importation,  but  no 
other  chemical  that  the  person  is  not 
registered  to  import."  21  CFR 
1309.22(b).  Finally,  "[n]o  person 
required  to  be  registered  shall  engage  in 
any  activity  for  which  registration  is 
required  until  the  application  for 
registration  is  approved  and  a  Certificate 
of  Registration  is  issued  by  the 
Administrator  to  such  person."  21  CFR 
1309.31(a).  Mediplas  violated  these 
regulations  by  importing  and 
distributing  pseudoephedrine  on  two 
occasions  without  being  properly 
registered  to  do  so. 

The  Deputy  Administrator  concurs 
with  Judge  Randall's  conclusion  that 
Mediplas  was  not  trying  to  avoid  DEA 
regulatory  requirements  or  to  deceive 
the  DEA.  Mediplas's  efforts  to  comply 
with  the  obligations  of  a  DEA  chemical 
registrant  were  both  extensive  and 
laudable.  The  Deputy  Administrator 
finds,  however,  that  the  record  shows 
the  violations  set  forth  above  were 
attributable  to  a  lack  of  proper  care  and 
attention  on  the  part  of  Mediplas.  The 
Deputy  Administrator  is  therefore 
forced  to  conclude  that  the  untimely 
Form  486  filing  violations  attributable  to 
Mediplas,  together  with  Mediplas's 
multiple  regulatory  violations  regarding 
its  premature  importations  and 
distributions  of  pseudoephedrine, 
ultimately  contribute  to  the  finding 
herein  that  the  suspended  shipments  at 
issue  may  be  diverted. 

The  Deputy  Administrator  further 
lotes  with  regard  to  the  instant  case  that 
efforts  at  compliance  are  ultimately 
irrelevant  to  the  specific  determination 
of  whether  a  chemical  shipment  may  be 
diverted.  As  previously  stated,  a 
suspension  order  may  be  justified 
without  regard  to  culpability.  Remedial 
efforts  by  a  regulated  person  to  whom 
such  an  order  applies,  however,  could 
well  be  relevant  to  this  determination. 
The  Deputy  Administrator  notes  Judge 
Randall  found  Mr.  Ahmed  credibly 
testified  that,  in  a  letter  sent  to  the  DEA 


Headquarters  dated  July  12,  2002.  he 
had  sought  guidance  from  DEA 
concerning  how  to  respond  to  the 
Warning  Letters  he  received. 
Specifically.  Mr.  Ahmed  provided  a 
number  of  proposals  for  the  DEA's 
approval,  to  include  (1)  Mediplas  would 
discontinue  the  sale  and  import  of 
pseudoephedrine,  (2)  Mediplas  would 
reduce  its  imported  amount  of 
ephedrine  per  month,  (3)  Mediplas 
would  repackage  its  product  into 
"pouch  packs,"  and  (4)  Mediplas  would 
discontinue  sales  to  Wholesale  Outlet, 
selling  instead  to  another  distributor.  In 
addition,  pursuant  to  his 
reconsideration  of  the  Suspension  of 
Shipments  evidentiary  ruling,  the 
Deputy  Administrator  has  considered  a 
letter  dated  August  15.  2000.  from  Mr. 
Ahmed  to  DEA  wherein  Mr.  Ahmed 
states  he  is  holding  the  sale  of  the  two 
shipments,  and  that  he  has  stopped  the 
importation  of  his  Twin-Pseudo 
product.  The  Deputy  Administrator 
finds  that,  while  this  evidence  shows 
that  Mediplas  appears  to  be  willing  to 
take  extensive  remedial  actions  in  an 
effort  to  thwart  future  diversion, 
without  additional  evidence 
establishing  concrete  remedial  steps 
taken,  this  evidence  is  insufficient  to 
mitigate  the  conclusion  that  the 
suspended  shipments  at  issue  may  be 
diverted. 

Pursuant  to  his  reconsideration  of  the 
evidentiary  ruling  in  the  Suspension  of 
Shipment  Cases  above,  the  Deputy 
Administrator  has  also  considered  a 
Government  exhibit  representing  he 
results  of  the  previously-mentioned 
DEA  audit  of  Wholesale  Outlet's  List  I 
chemical  products  that  was  conducted 
subsequent  to  the  date  of  the  OTSS.  The 
audit  covered  the  time  period  from 
September  22, 1998,  to  September  22, 
2000,  and  focused  on  the  accountability 
of  List  I  chemicals  supplied  to 
Wholesale  Outlet  by  Mediplas,  as  well 
as  List  I  chemicals  supplied  to 
Wholesale  Outlet  by  at  least  six 
additional  suppliers.  The  audit  revealed 
numerous  dosage  unit  shortages  and 
overages  of  various  List  I  chemical 
products  supplied  to  Wholesale  Outlet 
by  Mediplas.  The  audit  also  revealed 
numerous  shortages  and  overages  of  List 
I  chemical  products  supplied  to 
Wholesale  Outlet  by  the  other  six 
suppliers.  There  were  shortages  and 
overages  in  every  List  I  chemical 
product  audited,  including  each  of 
Mediplas's  List  I  chemical  products 
supplied  to  Wholesale  Outlet. 
Wholesale  Outlet  failed  to  account  for 
various  List  I  chemical  products  ranging 
from  the  hundreds  to  almost  two 
million  dosage  units,  depending  on  the 


product.  The  recordkeeping 
discrepancies  for  Mediplas  products 
alone  reached  almost  to  eleven  million 
dosage  units  of  List  I  chemical  products. 

List  I  chemical  recordkeeping 
discrepancies  constitute  violations  of  21 
U.S.C.  830(a)  and  842(a)(10)  and  21  CFR 
1310.03  and  1310.06.  The  Deputy 
Administrator  finds  that  the  results  of 
this  audit  constitute  substantial 
evidence  showing  Wholesale  Outlet's 
significant  failures  to  comply  with 
applicable  recordkeeping  requirements, 
creating  a  grave  risk  of  diversion.  See 
Alexander  Drug  Company,  Inc.  66  FR 
18,299,  18,303  (2001).  Therefore,  the 
Deputy  Administrator  finds  that  the 
results  of  this  audit  weigh  heavily  in 
favor  of  a  determination  that  the 
suspended  chemicals  may  be  diverted. 

As  further  justification  in  issuing  the 
OTSS  in  this  case,  the  Government 
provided  data  concerning  Mediplas's 
sales  figures  and  the  sales  figures  of  a 
major  distributor  of  pseudoephedrine 
products,  Warner  Lambert.  The  record 
shows  that  Mediplas  distributed  to 
Wholesale  Outlet  135,094  bottles,  or 
16,211,280  dosage  units,  of  List  I 
chemical  products  between  February  7 
and  March  1,  2000:  while  Warner 
Lambert  distributed  38.287,089  dosage 
units  of  List  I  chemical  products  for  the 
entire  year  of  1997.  )udge  Randall' 
construed  the  Government's  argument 
to  suggest  that,  because  Mediplas's  sales 
figures  seemed  so  disproportionately 
high  compared  to  Warner  Lambert's 
figures,  that  the  sales  were  "suspicious" 
or  otherwise  led  to  a  conclusion  that 
Mediplas  product  were  more  likely  to  be 
diverted  than  Warner  Lambert's 
product.  Judge  Randall  concluded  that 
this  logic  is  not  supported  by  the  record 
because  the  Government  provided  no 
data  of  diverted  product  from  Warner 
Lambert  and  therefore  the  basis  for  a 
complete  comparison  does  not  exist. 

In  its  Exceptions,  the  Government 
states  that  the  purpose  of  this  evidence 
is  not  to  make  a  relative  comparison  of 
the  likelihood  of  diversion  of  Mediplas 
versus  Warner  Lambert  products. 
Rather,  the  Government  seems  to  argue 
that  this  evidence  is  relevant  to  the 
"may  be  diverted"  standard  becausie  of 
the  large  amount  of  chemicals  sold  by 
a  relatively  small  company  over  a  short 
period  of  time  could  saturate  the  market 
and  create  an  environment  conducive  to 
diversion. 

The  Deputy  Administrator  concurs 
with  judge  Randall's  finding  that  the 
statute  and  regulations  provide  quantity 
amounts  of  List  I  chemicals  to  define  a    . 
"regulated  transaction."  See  21  U.S.C. 
802(39)(a);  21  CFR  1300.02(28)  and 
1310.04.  If  a  "regulated  person"  engages 
in  a  "regulated  transaction."  then  such 
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a  transaction  triggers  recordkeeping  and 
reporting  requirements.  See  21  CFR 
1310.04  and  1310.05.  Neither  the  statute 
nor  the  regulations  provide  limitations 
on  the  amount  of  List  I  chemicals  a 
registered  importer  may  sell  to  a  • 
registered  distributor  in  the  normal 
course  of  business. 

The  Deputy  Administrator  disagrees 
with  the  Government,  and  concurs  with 
Judge  Randall's  determination  that  there 
is  insufficient  evidence  in  the  record  to 
find  that  the  quantity  of  List  I  chemical 
products  distributed  by  Mediplas  over 
the  above-referenced  time  period  was  an 
"extraordinary  quantity."  The  Deputy 
Administrator  also  concius  with  judge 
Randall's  finding  that  the  record 
contains  no  evidence  that  the  quantities 
of  List  I  chemicals  sold  to  Wholesale 
Outlet  by  Mediplas  violated  any 
published  regulations  or  other  materials 
distributed  by  DEA  to  its  business 
registrants.  The  Deputy  Administrator 
notes  the  Government  does  not  argue 
that  Mediplas  had  any  specific 
recordkeeping  or  reporting 
discrepancies,  even  though  Government 
witnesses  asserted  that  Mediplas 
engaged  in  "excessive  quantity"  sales. 

The  Deputy  Administrator  notes  that 
nowhere  in  the  law,  regulations,  or  in 
DEA  guidelines  is  "extraordinary 
qutotity"  defined  or  discussed.  The 
Deputy  Administrator  further  notes  that, 
while  Mediplas  may  be  a  small 
company  distributing  to  a  single 
customer,  that  customer,  Wholesale 
Outlet,  had  in  turn  approximately  200  of 
its  own  customers  across  the  United 
States.  The  record  shows  that  a  number 
of  these  customers  were  distributors  and 
wholesalers  in  their  own  right.  The 
record  further  shows  that  Mr.  Ahmed 
was  aware  of  Wholesale  Outlet's 
extensive  distribution  network,  and  this 
was  a  significant  reason  why  he  chose 
to  do  exclusive  business  with  Wholesale 
Outlet.  As  to  the  Government's  "market 
saturation"  argument,  the  Government 
presented  no  evidence  purporting  to 
show  that  Wholesale  Outlet's 
distribution  network  was  inadequate  to 
legitimately  absorb  the  quantity  of  List 
I  chemical  products  received  from 
Mediplas. 

Likewise,  the  record  contains  no 
evidence  that  Mediplas  sold 
unauthorized  quantities  of  List  I 
chemicals  to  Wholesale  Outlet. 
Although  several  Government  witnesses 
testified  that  Mediplas  engaged  in  sales 
of  excessive  quantities,  the  Deputy 
Administrator  concurs  with  Judge 
Randall's  finding  that  the  bases  of  their 
conclusions  are  speculative.  The 
Government  has  provided  insufficient 
evidence  to  support  its  conclusion  that 
such  sales  of  listed  chemicals  in  such  a 


business  setting  would  equate  to 
"excessive  quantities."  Therefore,  the 
Deputy  Administrator  concurs  with 
Judge  Randall's  finding  that  the 
Government's  "excessive  quantities" 
arguments  are  not  persuasive  under  the 
circumstances  of  this  case.  Accordingly, 
the  Deputy  Administrator  further  agrees 
with  Judge  Randall's  conclusion  that  the 
quantities  Mediplas  sold  in  the  normal 
course  of  business  do  not  serve  as 
grounds  to  believe  that  the  two 
shipments  at  issue  "may  be  diverted." 

As  additional  justification  for  the 
OTSS,  several  Government  witnesses 
testified  concerning  the  "traditional" 
market  and  the  "non-traditional"  market 
for  products  containing  ephedrine  and 
pseudoephedrine.  This  testimony, 
supported  only  by  anecdotal  evidence, 
is  as  follows.  The  "traditional"  market 
includes  outlets  where  a  consumer  of 
such  legitimate  over-the-counter 
products  containing  ephedrine  or 
pseudoephedrine  would  be  expected  to 
purchase  them.  Such  outlets  would 
include  pharmacies,  or  pharmacy 
sections  of  grocery  stores,  or  discount 
stores  such  as  WaJ  Mart.  In  contrast,  the 
"non-traditional  market"  includes 
outlets  where  a  consumer  of  such 
legitimate  over-the-counter  products 
containing  ephedrine  or 
pseudoephedrine  would  be  less  likely  to 
purchase  them.  Such  market  outlets 
would  include  convenience  stores, 
liquor  stores,  and  gas  stations.  The 
"traditional"  market  and  the  "non- 
traditional"  market  also  differ  in  the 
packaging  of  over-the-counter  ephedrine 
and  pseudoephedrine  products.  Outlets 
in  the  "traditional"  market  typically  sell 
such  over-the-counter  products 
packaged  in  blister  packs,  in  24-coimt  or 
48-count  packages  sizes.  The  "non- 
traditional"  market  outlets,  on  the  other 
hand,  tend  to  sell  over-the-counter 
products  containing  ephedrine  and 
pseudoephedrine  in  bottles,  typically  of 
60-count  or  120-count  size.  Several 
Government  witnesses  testified  that 
ephedrine  and  pseudoephedrine 
products  found  at  larger  illicit 
methamphetamine  laboratories  are 
usually  packaged  in  the  60-count  and 
12Q-count  bottles.  The  DEA  therefore 
concludes  that  the  source  of  these 
bottles  is  the  "non-traditional"  market 
outlets.  The  DEA  has  also  found  such 
packaged  pseudoephedrine  products  at 
methamphetamine  laboratory  dump 
sites. 

The  Deputy  Administrator  notes, 
however,  that  a  Government  witness 
also  testified  that  List  I  chemical 
products  distributed  through  the 
traditional  market,  such  as  through  Wal- 
Mart,  have  also  be  diverted.  Upon  cross 
examination,  a  Government  witness 


admitted  that  the  "traditional"  versus 
"non-traditional"  outlet  distinction  was 
an  informal,  internal  DEA  use  only.  As 
of  the  date  of  the  hearing,  the  DEA  had 
not  recorded  such  distinctions  in  any  of 
its  regulations.  The  Deputy 
Administrator  finds  the  probative 
weight  of  this  evidence  is  minimal 
without  some  form  of  further  extrinsic 
evidence  to  support  these  arguments. 

Upon  reviewing  the  totality  of  the 
circumstances  of  this  case,  the  Deputy 
Administrator  finds  the  OTSS  justified. 
In  reaching  this  conclusion,  the  Deputy 
Administrator  has  carefully  considered 
Mediplas 's  exemplary  efforts  to  comply 
with  its  obligations  as  a  DEA  chemical 
registrant,  as  well  as  its  extensive  record 
of  cooperation  with  the  DEA.  The 
Government  provided  ample  evidence 
to  show  these  shipments  may  be 
diverted,  however.  The  record  shows 
that  at  the  time  of  the  hearing, 
Mediplas's  immediate  and  sole 
customer,  Wholesale  Outlet,  was  under 
investigation  by  DEA  regarding 
suspected  misconduct  in  its  handling  of 
List  I  chemicals,  and  was  also  the 
subject  of  a  DEA  criminal  search 
warrant,  based  upon  probable  cause  to 
believe  it  was  engaged  in  misconduct  in 
handling  List  I  chemicals.  A  DEA  audit 
of  Wholesale  Outlet  found  numerous 
and  enormous  shortages  and  overages  of 
inter  alia  Mediplas's  List  I  chemical 
products.  In  addition,  the  nine  Warning 
Letters  issued  to  Mediplas  documented 
thousands  of  bottles  of  Mediplas's  List 
I  chemical  products  being  diverted  to 
the  clandestine  manufacture  of 
controlled  substances. 

The  record  shows,  moreover,  that 
Mediplas  significantly  violated 
applicable  law  and  regulations  by.  first, 
failing  to  timely  file  eight  Form  486 
advanced  notifications  of  importations; 
and  second,  by  importing  and 
distributing  the  List  I  chemical 
pseudoephedrine  on  two  occasions, 
without  obtaining  proper  registration. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  971 
and  28  CFR  0.100(b),  hereby  orders  that 
the  suspensions  of  the  subject 
shipments  be,  and  hereby  are,  sustained. 

This  final  order  is  effective  • 
immediately. 

Dated:  May  30,  2002. 
John  B.  Brown  Ul, 

Deputy  Administrator 

(FR  Doc.  02-15193  Filed  6-14-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Correction  to  Solicitation  for  a 
Cooperative  Agreentent— (Training 
Program  Revision:  National  Sheriffs' 
Institute) 

agency:  National  Institute  of 
Corrections,  Department  of  Justice. 
ACTION:  Correction  to  Solicitation  for  a 
Corrective  Agreement. 

SUMMARY:  Correction  of  Closing  Date 
from  June  24,  2002  to  June  25.  2002. 

The  original  announcement  was 
printed  in  the  Federal  Register  on  May 
7,  2002  (Volume  67,  Number  88)  under 
Notices.  The  title  of  the  announcement 
is  Training  Program  Revision:  National 
Sheriffs'  Institute — NIC  Application 
Number  02J20. 

The  closing  date  was  incorrectly 
stated  on  page  30727  as  4  p.m.  on 
Tuesday,  June  24,  2002.  The  correct  date 
is  4  p.m.  on  Tuesday,  June  25,  2002. 

Dated:  June  11.  2002. 
Larry  Solomon, 

Deputy  Director. 

(FR  Doc.  02-15176  Filed  6-14-02:  8:45  am) 

aiLUNG  CODE  4410-36-M 
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DEPARTMENT  OF  JUSTICE 

Office  for  Victims  of  Crime 
[OJP(OVCH355] 

Notice  of  Solicitation  for  Victim 
Services 

agency:  Office  for  Victims  of  Crime. 
Office  of  Justice  Programs,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  for  Victims  of  Crime  is 
requesting  applications  for  the  Victim 
Services  solicitation,  which  has  two 
components.  The  first  component  is  for 
awards  that  will  support  the  creation 
and/or  enhancement  of  collaborative 
networks  that  will  provide 
comprehensive  services  for  persons 
identified  as  trafficking  victims  in 
fiaderal  investigations  or  prosecutions 
within  the  United  States.  The  second 
component  of  the  Victim  Services 
solicitation  is  for  awards  to  be  made  to 
eligible  entities  to  provide  discrete 
(single  service,  such  as  housing,  legal,  or 
medical),  episodic,  and  rapid-response 
victim  services  nationwide  wherever 
and  whenever  trafficking  victims  are 
identified  in  the  course  of  a  federal 
investigation  or  prosecution. 
DATES:  Applications  for  competitive 
programs  must  be  received  (not 


postmarked)  at  the  OVC  Training  and 
Technical  Assistance  Center  located  at 
the  address  below  on  Monday,  June  29, 
2002,  no  later  than  5:30  eastern  standard 
time.  OVC  will  not  grant  extensions  of 
the  due  date. 

ADDRESSES:  All  applications  should  be 
addressed  to  Office  for  Victims  of 
Crime,  c/o  OVC  Training  and  Technical 
Assistance  Center,  10530  Rosehaven 
Street,  Suite  400,  Fairfax,  Virginia  22030 
(telephone  703-385-3200).  Applicants 
must  clearly  write  the  name  of  the 
program  begin  applied  for  in  the  lower 
left  corner  of  the  envelope.  OVC  does 
not  accept  faxed  submissions.  Please  be 
advised  that  if  an  application  does  not 
reach  the  OVC  Training  and  Technical 
Assistance  Center  (TTAC)  by  the  due 
date,  it  will  not  be  considered  for 
funding  regardless  of  the  postmark  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Avery  Weston,  Program 
Specialist  (telephone  202-514-5084  or 
e-mail  averym@ojp.usdoi.gov). 
Interested  applicants  should  obtain  the 
OVC  FY  2002  Services  for  Trafficking 
Victims  Discretionary  Grant  Application 
Kit.  This  application  kit  provides  the 
necessary  information  and  guidance  for 
preparing  and  submitting  an  application 
for  an  OVC  Services  for  Trafficking 
Victims  Discretionary  grant  program 
award.  Section  I  of  the  application  kit 
contains  solicitation  for  the  two 
competitive  programs.  Section  II 
presents  general  application 
requirements  and  includes  the  required 
application  forms.  To  request  applicant 
kits,  please  call  the  OVC  Resource 
Center  at  1-800-627-6872  or  call  the 
OVC  Reply  Line  at  202-616-1926.  In 
addition,  the  application  kit  can  be 
downloaded  from  the  OVC  World  Wide 
Web  home  page  at  www.oip.usdoj.gov/ 

OVC. 

SUPPLEMENTARY  INFORMATION:  Type  of 
Award:  Two  types  of  cooperative 
agreements  for  victim  services  will  be 
awarded  under  this  program: 

A.  Comprehensive  Services 

These  awards  will  support  the 
creation  and/or  enhancement  of 
collaborative  networks  that  will  provide 
comprehensive  services  for  persons 
identified  as  trafficking  victims  '  in 


'  As  deflned  by  statute,  victims  of  trafficking  are 
persons  who  have  been  subjected  to:  ( 1 )  Sex 
trafficiiing  in  which  a  commercial  sex  act  is 
induced  by  force,  fraud,  or  coercion,  or  in  which 
the  person  induced  to  perform  such  act  has  not 
attained  18  years  of  age:  or  (2)  the  recruitment, 
harboring,  transportation,  provision,  or  obtaining  of 
a  person  for  labor  qr  services,  through  the  use  of 
fort;e.  fraud,  coercion,  for  the  purpose  of  subjection 
to  involuntary  servitude,  peonage,  debt  bondage,  or 
slavery.  Sex  trafficking  is  deHned  as  the 
recruitment,  harboring,  transportation,  provision,  or 


federal  investigations  or  prosecutions 
within  the  United  States.  Applicants 
must  demonstrate  the  capacity  to 
quickly  mobilize  resources  to 
accommodate  the  needs  of  identified 
victim?  and  to  provide  services  to  them. 
In  addition  to  providing  direct  victim 
services,  Comprehensive  Services  sites 
also  will  collaborate  with  a  national 
training  and  technical  assistance 
provider  and  evaluator  to  document 
activities,  collect  and  share  data,  and 
produce  protocols  and  other  materials  to 
facilitate  replication,  mentoring,  and 
technical  assistance  provision  in  other 
localities.  (For  a  more  complete 
description  of  these  awards,  please  see 
the  Program  Strategy  section  below.) 

B.  Supplemental/Specialized  Services 

These  awards  will  be  made  to  eligible 
entities  to  provide  discrete  (single 
service,  such  as  housing,  legal,  or 
medical),  episodic,  and  rapid-response 
victim  services  nationwide  wherever 
and  whenever  trafficking  victims  are 
identified  in  the  course  of  a  federal 
investigation  or  prosecution.  Applicants 
must  specify  the  maximum  number  of 
victims  that  can  be  provided  services  at 
any  given  time.  Applicants  must 
demonstrate  the  ability  to  quickly 
mobilize  resources  to  accommodate  thq 
needs  of  identified  victims  and  to 
coordinate  with  other  trafficking 
program  grantees  (Comprehensive 
Services  funding  recipients,  national 
training  and  technical  assistance 
provider,  and  evaluator)  and  other 
service  providers  to  the  extent  possible. 
(For  a  more  complete  description  of 
these  awards,  please  see  the  Program 
Strategy  section  below.) 

For  both  types  of  awards 
contemplated  by  this  grant  program, 
services  for  trafficking  victims  should 
address  victims'  needs  during  the 
"precertification"  period.  (This  is  the 
period  of  time  between  when  trafficking 
victims  are  initially  identified  by  law 
enforcement  and  officially  certified  by 
the  Federal  Government  as  such.)  Once 
trafficking  victims  have  received 
certification,  they  become  eligible  to 
apply  for  a  number  of  benefits  and 
services  provided  through  federally 
funded  programs.  Prior  to  certification, 
victims'  needs  are  acute  and  largely 
unmet.  Therefore,  funding  under  this 
program  is  intended  primarily  to  meet 
victims'  precertification  needs. 
Applicants  for  funding  should  indicate 
how  they  propose  to  meet  such  needs 
and  the  maximum  number  of  victims 
that  the  applicant  can  serve. 


obtaining  of  a  person  fur  the  purpose  of  a 
commercial  sex  act.  22  U.S.C.  7102  (8):  (9):  (14>. 
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Number  and  Amount  of  Awards:  No 
set  number  of  awards  has  been 
established  for  this  program.  Award 
amounts  will  vary  depending  on  the 
types  of  services  to  be  provided  and  the 
number  of  victims  anticipated  to  be 
served.  For  further  information,  please 
see  the  "Budget"  subheading  under  the 
"Selection  Criteria"  section  below. 

Interested  parties  may  apply  for  both 
types  of  awards.  For  excunple,  an 
applicant  for  a  Comprehensive  Services 
award  to  provide  trafficking  victim 
services  within  a  defined  geographic 
area  also  may  apply  for  a  Supplemental/ 
Specialized  Services  award  to  provide 
additional  victim  services  beyond  those 
services  contemplated  under  the 
applicant's  Comprehensive  Services 
proposal.  Applications  will  be  reviewed 
carefully  to  assess  the  applicant's 
capability  to  provide  both  types  of 
services  and  avoid  duplication  of 
efforts.  Small  organizations  are 
specifically  invited  to  apply  for  funding 
under  this  grant  program  to  provide 
services  to  trafficking  victims. 
Applicants  must  indicate  in  their 
applications  the  type  of  award  for  which 
they  are  applying:  Comprehensive 
Services  or  Supplemental/Specialized 
Services,  or  both.  If  applications  are 
submitted  for  both,  the  applicant  must 
describe  how  funded  activities  will 
complement  and  not  duplicate  one 
another. 

Award  Period:  12-36  months,  in 
increments  of  12  months.  Applicants 
must  indicate  whether  they  are  applying 
for  12,  24,  or  36  months  of  funding. 

Goal:  The  goal  of  the  Services  for 
Trafficking  Victims  Discretionary  Grant 
Program  is  to  develop,  expand,  or 
strengthen  victim  service  programs  for 
victims  of  trafficking. 

Purpose(s):  The  purpose  of  this  grant 
program  is  to  provide  comprehensive 
services  for  victims  of  trafficking  by 
building  on  existing  community 
resources  to  meet  the  unique  needs  of 
victims,  particularly  during  the 
precertification  period  when  victims' 
needs  are  especially  urgent. 
Specifically,  this  project  aims  to: 

•  Develop,  expand,  or  strengthen 
victim  service  programs  for  victims  of 
trafficking. 

•  Strengthen  the  collaboration  and 
cooperation  between  existing  agencies 
and  organizations  that  serve  or  have  the 
capacity  to  serve  trafficking  victims  to 
build  an  effective,  comprehensive 
system  or  network  of  services  to 
respond  to  the  needs  of  victims  of 
severe  forms  of  trafficking  in  the  federal 
criminal  justice  system. 

•  Support  the  development  of 
services  and  programs  currently 
unavailable  to  assist  trafficking  victims 


as  additional  components  of  an 
integrated  system. 

•  Provide  training  to  increase  the 
awareness  among  criminal  justice 
entities,  social  services  providers,  and 
the  public  of  the  rights  and  needs  of 
trafficking  victims. 

•  Support  the  ability  of  trafficking 
victims  to  cooperate  with  law 
enforcement  and  prosecutors  in 
trafficking  cases. 

Background/Problem  Statement: 
Trafficking  in  persons  includes  the 
recruitment,  transportation,  or  sale  of 
persons  (males  and  females,  adults  and 
children)  for  labor  or  services  through 
the  use  of  force,  fraud,  or  coercion  for 
the  purpose  of  subjection  to  involuntary 
servitude,  peonage,  debt  bondage,  or 
slavery.  Many  trafficking  victims  are 
forced  to  work  in  the  sex  trade; 
however,  other  trafficking  situations 
exist,  including  domestic  servitude, 
labor  in  a  prison-like  factory,  or  migrant 
agricultural  work. 

Trafficking  in  persons  is  a  significant, 
yet  still  largely  undetected  crime. 
Although  there  are  no  hard  data  on  the 
number  of  cases  nationally,  the  Federal 
Government  estimates  that  50,000 
women  and  children  are  trafficked  into 
the  United  States  each  year.  Estimates 
by  nongovernmental  organizations 
(NGOs)  working  on  trafficking  issues  are 
much  higher,  at  more  than  2  million 
victims  each  year.  Victims  often  come 
firom  economically  disadvantaged 
circumstances,  have  little  or  no  formal 
academic  or  skills  training,  and 
therefore  have  limited  opportunity  for 
economic  independence.  In  some  cases, 
victims  have  received  a  formal 
education  but  due  to  limited  economic 
opportunities  in  their  home  coimtry 
they  have  fallen  prey  to  traffickers'  false 
promises  of  legitimate,  well-paying  jobs 
in  the  United  States.  Regardless  of  their 
background,  victims  typically  feel  great 
shame  and  responsibility  for  their 
victimization. 

Trafficking  victims'  service  needs  are 
complex  and  acute.  While  victims  share 
some  of  the  same  needs  as  other  types 
of  victims,  such  as  victims  of  domestic 
violence,  trafficking  victims  also  require 
additional  services.  For  example, 
victims  trafficked  into  the  United  States 
from  other  countries  typically 
experience  language  and 
communication  barriers  and  lack 
information  about  their  legal  rights 
under  federal  and  state  laws,  the  legal 
process,  or  availability  of  crime  victim 
assistance. 

According  to  many  experts,  one  of  the 
critical  needs  of  trafficking  victims  is 
appropriate  and  adequate  shelter. 
Victims  also  may  need  mental  health 
treatment,  both  crisis  counseling  and 


longer-term  support,  as  well  as 
emergency  and  ongoing  medical 
attention.  Other  victims'  needs  include 
social  services  advocacy  to  help  victims 
understand  and  access  available 
benefits.  All  services  provided  to 
victims  should  be  provided  in  a 
culturally  sensitive  manner,  taking  into 
account  victims'  linguistic,  cultural,  and 
religious  identity. 

Unfortunately,  trafficking  victims  face 
many  barriers  that  prevent  them  from 
accessing  necessary  services.  Due  to  the 
nature  of  the  crime,  in  which  trafficking 
victims  often  are  held  hostage  and 
isolated  from  others,  they  are  prevented 
from  learning  about  their  legal  rights  or 
the  services  available  to  them.  They 
often  have  a  great  fear  of  deportation  by 
the  Immigration  and  Naturalization 
Service  (INS)  and/or  detention  by  local 
law  enforcement  agencies,  a  fear  that  is 
manipulated  and  exploited  by 
traffickers  to  keep  victims  isolated  and 
under  their  control. 

Given  the  diversity  of  trafficking 
victims'  origins  and  the  forms  of  their 
victimization,  multiple  service  needs, 
barriers  to  accessing  services,  and  the 
fact  that  trafficking  cases  with  numerous 
victims  may  surface  anywhere  in  the 
country,  the  challenges  faced  by  service 
providers  are  clear.  Existing  service 
providers  have  been  called  on  to 
develop  and  deliver  expanded  services 
on  an  ad  hoc  basis,  often  at  a  moment's 
notice  and  without  receiving  additional 
resources  to  support  these  expanded 
services.  Many  service  providers 
throughout  the  United  States  remain 
unaware  of  the  crime,  the  needs  of 
victims,  the  existing  services  for 
trafficking  victims  in  their  area,  if  any, 
and  the  need  to  coordinate  among 
government  and  nongovernment  entities 
at  all  levels  (local,  state,  regional,  tribal, 
and  federal). 

In  recognition  of  the  critical 
circumstances  faced  by  trafficking 
victims.  Congress  enacted  the 
Trafficking  Victims  Protection  Act  of 
2000  (Pub.  L.  106-386),  22  U.S.C.  7101 
et.  seq.,  to  respond  and  combat 
trafficking  in  persons.  In  addition  to 
establishing  new  tools  and  resources  to 
prevent  and  prosecute  trafficking  in 
persons,  this  legislation  also  authorizes 
a  new  array  of  services  and  protections 
for  victims.  Congress  appropriated  $10 
million  in  funding  to  the  Department  of 
Justice  to  support  the  development  or 
enhancement  of  victim  services 
programs  for  trafficking  victims. 

Program  Strategy:  An  ideal  response 
to  the  acute  and  complex  needs  of 
trafficking  victims  should  be  based  on  a 
comprehensive  approach  that 
incorporates  all  necessary  victim 
support  services  (provided  in-house,  via 
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collaboration  with  community-based 
resources,  or  via  supplemental 
assistance  from  a  specialized  service 
provider)  to  address  the  needs  of 
persons  .identified  as  trafficking  victims 
in  federal  criminal  investigations  and 
prosecutions.  This  initiative  aims  to 
develop,  expand,  or  strengthen  victim 
service  programs  for  victims  of 
trafficking  in  two  distinct  yet 
complementary  ways,  which  are 
described  below. 

For  both  types  of  awards,  applicants 
must  identify  the  need  they  seek  to 
address  with  project  funding,  such  as 
the  presence  of  identified  or  suspected 
trafficking  victims  and  the  lack  of 
services  to  meet  their  needs.  Applicants 
for  Comprehensive  Services  also  must 
demonstrate  the  capacity  to  perform  the 
intensive  case  management  and  record 
keeping  needed  to  adequately  serve 
trafficking  victims.  Applicants  for 
Supplemental/Specialized  Services  also 
must  demonstrate  the  willingness  and 
capacity  to  collaborate  with  the  service 
delivery  and  case  management  efforts  of 
other  victim  service  providers. 

A.  Comprehensive  Services 

Awards  for  Comprehensive  Services 
are  intended  to  build  collaborative  and/ 
or  community-based  networks  of 
comprehensive,  integrated,  and 
culturally  appropriate  services  for 
trafficking  victims  within  a  defined 
geographical  area,  such  as  a  city,  state, 
or  region  of  the  United  States.^  Projects 
funded  to  provide  comprehensive 
services  will  have  several  components/ 
phases: 

•  Coordination  and  collaboration 
with  other  agencies. 

•  Assessment  of  existing  services, 
resources,  and  needs. 

•  Coalition  building  and  outreach 
(identify  key  partners  and  roles). 

•  Development  and  implementation 
of  a  comprehensive  victim  services 
model. 

•  Development  of  a  plan  to  sustain 
the  project  after  OVC  funding  ends. 

•  Collection  of  data  for  program 
information  dissemination  and  program 
evaluation  purposes. 

Coordination  and  Collaboration  With 
Other  Agencies 

An  ideal  trafficking  victim  response 
should  provide  a  comprehensive 
approach  to  address  the  acute  needs  of 
trafficked  persons  by  either  directly 


-The  phrase  United  States  refers  to  the  50  stales 
of  the  United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  U.S.  Virgin 
Islands,  American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana  Islands, 
and  the  territories  and  possessions  of  the  United 
States.  22  U.S.C.  7102(12). 


providing  services  or  coordinating 
access  to  services  that  provide  shelter 
and  sustenance,  general  health  and 
mental  health  care,  legal  services,  job 
skills  training,  and  cultural  support 
from  the  community  and  educational 
services.  Given  the  unique 
circumstances  of  trafficking  victims,  the 
proposed  community  response  should 
incorporate  both  governmental  and 
nongovernmental  (community-based) 
social  service  entities  in  an  advisory 
and/or  service  provision  capacity. 
Applications  should  describe  how 
applicants  will  coordinate  with  law 
enforcement  agencies  in  providing 
services  to  victims  of  trafficking. 

Key  partners/actors  should  include 
(but  are  not  limited  to): 
Federal,  state,  and  local  law 

enforcement,  investigative,  and 
prosecutorial  agencies 
City  and/or  county  governments 
State  or  local  government  social  services 

agencies 
Community-based  service  providers 

Shelter  providers 

Mental  health  care  providers 

Medical  care  providers 

Immigrant  advocacy  providers 

Legal  services  providers 
Faith-based  organizations 
Local  civic  and  business  community 

Other  collaborative  partners  may 
include  (but  are  not  limited  to): 
State  VOCA  Victim  Compensation  and 

Assistance  Administrators 
Professional  affiliation  associations 
Institutions  of  professional  education 

Assessment  of  Existing  Services, 
Resources,  and  Needs 

Services  needed  by  trafficking  victims 
include  (but  are  not  limited  to): 

•  Shelter/housing  and  sustenance 
(emergency  and  long  term). 

•  Medical  and  mental  health  care 
(emergency  and  long  term). 

•  Special  services  for  child/juvenile 
victims. 

•  Interpreter/ translator  services. 

•  Criminal  justice  system-based 
victim  advocacy. 

•  Legal  services. 

•  Social  services  advocacy 
(explanation  of  benefit  entitlements/ 
availability). 

•  Explanation  of  legal  rights  and 
protections. 

•  Literacy  education  and/or  job 
training. 

•  Outreach  services  directed  toward 
immigrant  populations. 

•  Transportation. 

For  application  purposes,  applicants 
should  identify  and  provide  a 
description  of  existing  victim  services  or 
other  community  resources  to  serve 


trafficking  victims.  Applicants  also 
should  provide  data  regarding  the 
number  and  types  of  trafficking  victims 
already  served  (if  any).  In  addition, 
applications  for  funding  should  describe 
the  assessment  plan  or  process 
applicants  will  use  to  further  identify 
and  assess  community  resources, 
services,  and  needs  for  trafficking 
victims.  If  applicants  already  have 
conducted  such  needs  assessments, 
their  applications  should  describe  how 
the  assessment  was  conducted,  provide 
a  summary  of  the  assessment  findings, 
and  describe  how  applicants  propose  to 
develop  or  enhance  victim  services 
based  on  existing  community  resources 
(rather  than  creating  a  new  set  of 
narrowly  tailored  services).  Specifically, 
applicants  should  identify'  existing 
resources  and  describe  how  they 
propose  to  adapt  or  expand  those 
resources  to  meet  the  full  range  of 
victim  needs  throughout  the  various 
stages  of  recovery  that  victims 
experience. 

In  addition  to  the  specific  needs  listed 
above,  trafficking  victims  often  also 
have  important  safety,  security,  privacy, 
and  confidentiality  concerns;  therefore 
applicants'  assessments  of  existing 
resources  and  needs  should  discuss 
available  resources  to  promote  victims' 
safety,  security,  privacy,  and 
confidentiality.  Applicants'  assessments 
also  should  discuss  the  cultural 
competency  of  available  resources  and 
services,  if  known,  or  describe  how  such 
competency  will  be  assessed,  if  not 
known.  Other  resources  for  developing 
cultural  competency,  such  as  available 
training  options,  also  should  be 
described. 

Coalition  Building  and  Outreach 

Applications  for  funding  should 
identify  key  community  partners  and 
their  respective  roles  and 
responsibilities  in  providing  services  to 
trafficking  victims.  Additionally, 
applicants  should  indicate  how  they 
propose  to  perform  outreach/ 
coordination  to  educate  government 
agencies  and  NGOs  about  trafficking  to 
increase/enhance  identification  of 
victims. 

Applicants  should  describe  how  they 
will  perform  community  outreach 
through  both  formal  and  informal 
collaborative  mechanisms  among 
service  providers  and  the  local/state/ 
federal  criminal  justice  systems. 
Applicants  should  have  the  capacity  to 
network  and  reach  out  to  federal,  state, 
and  local  justice  systems.  Effective 
working  relationships  with  law 
enforcement  at  all  levels  will  improve 
the  law  enforcement  response,  such  as 
law  enforcement's  expertise  in 
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appropriately  identifying  and  serving 
trafficking  victims,  and  also  facilitate 
the  participation  of  trafficked  persons  as 
witnesses  in  the  investigation  and 
prosecution  of  traffickers.  Applicants 
should  describe  previous  experience  in 
providing  or  coordinating  victim 
responses  with- federal  law  enforcement 
agencies  investigating  or  prosecuting 
traf^cking  or  similar  cases,  or  in 
situations  involving  mass  trauma  or 
torture. 

Victims  who  are  retxuned  home  to 
other  countries  often  are  socially 
ostracized,  particularly  in  the  cases  of 
sexual  exploitation  and  victimization,  in 
which  victims  also  have  particular 
health  care  needs  as  well.  Applications 
for  funding  should  indicate  an 
applicant's  willingness  and/or  ability  to 
collaborate  with  international 
organizations,  govenunent  agencies,  and 
NGOs  to  provide  appropriate  and  safe 
repatriation  and  reintegration  for 
trafficked  persons  who  are  going  back 
home.  (Please  note  that  funding  under 
this  program  is  available  only  to  entities 
in  the  United  States  for  services  to 
victims  in  the  United  States.) 

Applications  for  Comprehensive 
Services  awards  must  include,  as  an 
attachment,  a  Letter  of  Intent  developed 
and  signed  by  the  directors  of  all 
participating  agencies  that  will 
collaborate  to  plan,  develop,  and 
implement  the  project.  The  Letter  of 
Intent  must: 

•  Provide  a  brief  history  of  the 
collaborative  relationship  among  the 
partners,  including  when  and  under 
what  circumstances  the  relationship 
began  and  when  each  partner  entered 
into  the  relationship.  If  the  collaboration 
will  begin  with  this  project  indicate 
such  intent. 

•  Specify  the  extent  of  each  party's 
participation  in  developing  the 
application. 

•  Clearly  delineate  the  roles  and 
responsibilities  each  organization  or 
agency  would  assume  to  ensure  the 
success  of  the  proposed  project. 

•  Describe  each  partner's  awareness 
of  or  experience  in  working  with 
federally  funded  benefits-issuing 
programs  and  agencies. 

•  Identify  the  representatives  of  the 
planning  and  development  team  who 
would  be  responsible  for  planning, 
developing,  and  implementing  project 
activities  and  describe  how  they  would 
work  together  and  with  project  staff. 

•  Demonstrate  a  commitment  on  the 
part  of  all  partners  to  work  together  to 
achieve  project  goals. 

•  Indicate  approval  of  the  proposed 
project  budget  by  all  signing  parties. 

•  Describe  the  resources  each  partner 
would  contribute  to  the  project,  either 


through  time,  in-kind  contributions,  or 
grant  funds  (for  example,  office  space, 
project  staff,  training). 

Development  and  Implementation  of 
Comprehensive  Victim  Services  Model 

The  crime  of  trafficking  requires  more 
than  just  a  law  enforcement  or  victim 
service  response,  but  a  collaborative  and 
integrative  effort  to  address  special 
needs  and  circumstances.  Victim  service 
programs  for  trafficking  victims  should 
help  alleviate  the  practical  and  cultiual 
barriers  that  keep  victims  from  turning 
to  law  enforcement  for  help.  In  addition, 
service  providers  must  have  the 
capacity  to  perform  case  management 
and  protocol  development  to  coordinate 
the  multiple  services  needed  by 
trafficking  victims. 

In  all  applications  for  funding, 
applicants  must  provide  a  strategy  for 
providing  and/or  obtaining  appropriate 
services,  such  as  housing,  legal,  mental 
health,  and  medical  services  for  victims. 
Applications  should  describe  the 
specific  steps  that  applicants  will  take 
to  serve  trafficking  victims,  including 
procedures  for  initial  intake  and 
assessment  of  victims'  needs, 
development  of  an  individualized 
service  plan,  provision  and  coordination 
of  services,  periodic  assessment  of 
whether  victims'  needs  are  being  met, 
documentation  of  referrals  and  services 
delivered,  and  modification  of  services 
as  appropriate  throughout  victims' 
recovery.  For  example,  providers  should 
describe  their  capacity  to  conduct 
necessary  and  appropriate  intake 
assessments,  such  as  health,  mental 
health,  and  safety  evaluations,  primarily 
to  identify  victim  needs,  but  also  to 
minimize  health  and  safety  risks  to 
other  victims  being  served.  For  all  tasks 
described  above,  applications  also 
should  describe  the  staff  resources  (i.e., 
number  of  staff  and  their  roles  and 
responsibilities)  to  be  dedicated  to 
accomplishing  the  tasks. 

Development  of  Plan  To  Sustain  the 
Project  After  OVC  Funding  Ends 

All  applicants  should  provide 
information  on  the  potential  for 
generating  conununity  and  individual 
support  for  the  project  to  sustain  the 
project  once  federal  funding  ends,  and 
the  steps  they  will  take  to  explore 
resources  and  develop  a  plan  to  sustain 
services  to  trafficking  victims  if  awarded 
funding.  As  significant  lead  time  often 
is  necessary  to  build  community 
support  and  gamer  financial  resources, 
funding  recipients  should  begin  soon 
after  receiving  an  award  to  develop  a 
detailed  plan  for  maintaining  services  to 
trafficking  victims  in  the  absence  of 
federal  funding. 


Collection  of  Data  for  Program 
Information  Dissemination  and  Program 
Evaluation  Purposes 

Evaluation  is  necessary  to  ensure  that 
Comprehensive  Services  projects  meet 
their  goals  in  terms  of  the  process  and 
impact  on  trafficking  victims. 
Documentation  of  projects  also  will 
facilitate  replication/adaptation  of  best 
practices  in  other  locations.  All 
Comprehensive  Services  projects  must 
collect  data  on  their  operation  and 
effectiveness  in  assisting  trafficking 
victims. 

The  objectives  of  the  evaluation  are: 

•.  To  document  project  interventions, 
implementation  processes,  and  key 
factors  affecting  successful 
implementation,  including  levels  of 
collaboration  and  sustainability. 

•  To  document  the  impact  of  service 
interventions  by  capturing  and  reporting 
data  on  victims  from  initial  intake 
through  exit  interviews. 

Comprehensive  Services  award 
recipients  will  have  two  major 
evaluation  responsibilities.  First, 
grantees  must  collect  process  evaluation 
data  and  generate  process  evaluation 
reports  following  guidelines  to  be 
developed  by  the  independent  evaluator 
for  this  Trafficking  Program.  Second, 
award  recipients  will  establish  an 
information  management  system  to 
generate,  collect,  store,  and  report 
outcome  data  designated  by  the 
independent  evaluator. 

To  address  their  capability  to 
successfully  perform  these  tasks. 
Comprehensive  Services  applicants 
should  provide  detailed  iniormation  in 
their  applications  regarding  their 
proposed  methodology  for  monitoring 
program  activities.  Applicants  also  must 
state  that  they  have  or  will  create  an 
electronic  infrastructiue  capable  of  fully 
supporting  data  collection  for  the 
project  and  that  they  will  have  sufficient 
qualified  staff  to  carry  out  these 
responsibilities. 

In  addition  to  the  evaluation  plan 
required  of  all  applicants  for  collecting 
data  about  the  project  and  its  progress, 
a  small  number  of  sites  will  be 
identified  for  further  evaluation.  An 
important  purpose  of  this  demonstration 
program  is  to  gain  a  better 
understanding  of  how  best  to  serve  the 
needs  of  trafficking  victims.  As  a  result, 
one  or  two  Comprehensive  Services 
sites  will  be  selected  to  work  with  an 
independent  evaluator  to  study  the 
activities  funded  under  this  solicitation. 
Comprehensive  Services  sites  chosen  to 
participate  in  the  evaluation  will  have 
the  unique  opportunity  to  receive 
indepth  feedback  on  their  program  as 
well  as  participate  in  the 
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^oundbreaking  work  of  identifying 
slements  of  an  effective  integrated 
service  delivery  system  for  trafficking 
i^ictims.  Criteria  for  selecting  the 
[k>mprehensive  Services  sites  to  be 
svaluated  will  be  developed  by  the 
svaluator  in  conjunction  with  OVC,  but 
an  appreciation  by  project  staff  of  the 
significance  of  this  evaluation  will  be  an 
important  factor.  Accordingly, 
ipplicants  who  would  be  interested  in 
}eing  selected  as  one  of  these  sites 
should  indicate  their  interest  and 
Mrillingness  to  work  with  the  national 
evaluator  in  their  applications.  Any 
additional  costs  associated  with  the 
independent  evaluation  will  be  borne 
primarily  by  the  national  evaluator, 
although  some  incidental  costs  may  be 
.  covered  by  the  evaluation  set-aside 
required  of  all  applicants  for  funding. 
iThis  set-aside  is  described  in  the 
budget  section  below.) 

Comprehensive  Services  sites  selected 
per  independent  evaluation  will  be 
p«quired  to  assist  the  independent 
evaluator  in  collecting  data  and 
maintaining  records  including  victims' 
demographic  information,  number  and 
types  of  referrals  to  services,  and 
documentation  of  services  delivered. 
The  evaluation  of  Comprehensive 
Services  sites  also  may  include  surveys 
and  interviews  of  victims,  service 
providers,  and  government  and 
community  stakeholders.  (To  ensiue 
inctim  confidentiality  and  victim/ 
witness  security,  evaluation  interviews 
will  not  be  conducted  in  open 
investigations  or  prosecutions.) 
Qualitative  and  quantitative  data  will  be 
collected.  The  evaluation  will  seek  to 
identify  the  range  of  services  required 
for  a  comprehensive  collaborative 
approach,  dociunent  the  impact  of  these 
services,  identify  how  these  services  can 
most  effectively  be  delivered  and  use 
this  information  to  facilitate  replication 
of  comprehensive  service  models  in 
other  communities. 

The  evaluation  may  consider  some  of 
the  following  basic  questions: 

•  What  are  the  obstacles  faced  by  the 
community  in  providing  services  for 
trafficking  victims? 

•  What  needs  and  resources  were 
identified  through  the  commimity 
assessment? 

•  Is  there  a  viable  network  of  services 
to  adequately  and  appropriately  respond 
to  the  needs  of  trafficking  victims? 

•  Has  there  been  an  increase  in  the 
number  of  trafficking  victims  being 
identified  and  served?  If  so,  what  is  the 
increase? 

•  What  additional  or  enhanced 
services  have  been  provided? 

•  Have  previously  unserved  victims 
received  services? 


•  What  approaches  were  successful  in 
overcoming  obstacles  to  establish  or 
enhance  services  for  trafficking  victims? 

•  How  were  these  approaches 
developed  and  implemented? 

•  How  do  grantees  plan  to  sustain 
their  victim  service  programs  after  OVC 
funding  ends? 

B.  Supplemental/Specialized  Services 

OVC  anticipates  that  many 
communities  nationwide  will  need 
assistance  in  providing  appropriate  and 
adequate  services  for  trafficking  victims 
in  the  United  States,  often  on  a  rapid- 
response  and  episodic  basis.  This  is 
especially  true  in  areas  where  trafficking 
victims  are  identified  for  the  first  time 
and  where  very  limited  services  may  be 
available,  and  in  cases  where  there  are 
multiple  (i.e.,  large  numbers  of)  victims 
with  needs  that  exceed  services 
available  in  a  given  community.  The 
purpose  of  Supplemental/Specialized 
Services  awards  are  to  support  victim 
services  in  such  communities  by 
providers  that  have  the  capacity  to 
marshal  resources  on  an  as-needed  basis 
anywhere  throughout  the  United  States 
or  a  large  geographic  region  of  the 
United  States  (such  as  the  Northeast, 
Southeast,  Midwest,  Northwest,  or 
Southwest).  Examples  of  specialized 
and/or  supplemental  services  for 
trafficking  victims  include,  but  are  not 
limited  to,  shelter/housing,  legal 
services,  and  mental  health/counseling 
services. 

Shelter/Housing 

Shelter/housing  for  trafficking  victims 
presents  a  unique  set  of  challenges  for 
service  providers  primarily  because 
there  is  a  shortage  of  safe,  appropriate, 
and  adequate  temporary  housing  for 
victims.  Men,  women,  and  children  who 
are  trafficking  victims  have  a  critical 
need  for  immediate,  short-  and/or  long- 
term  shelter.  In  particular,  appropriate 
and  safe  housing  is  needed  in  place  of 
custodial  detention  by  Federal  or  state 
criminal  justice  systems.  Existing 
shelter  options,  such  as  domestic 
violence  or  homeless  shelters,  often 
have  scarce  resources  to  meet  the  needs 
of  the  discrete  populations  they  are 
intended  to  serve.  In  addition,  many 
existing  shelters  are  able  to  house 
individuals  only  for  brief  periods  of 
time,  are  not  equipped  with  special 
resources  trafficking  victims  need,  such 
as  multilingual  staff  and  heightened 
security,  or  have  other  restrictions  that 
might  preclude  trafficking  victims. 

"Thus,  supplemental/specialized 
services  awards  may  be  used  to  address 
trafficking  victims'  shelter/housing 
needs.  Providers  of  appropriate  and 
adequate  shelter/housing  for  trafficking 


victims  should  have  the  capacity  to 
accommodate  emergency  and  longer- 
term  residents;  single  or  large  numbers 
of  Victims;  male,  female,  and  juvenile 
victims,  and  victims'  family  members 
(parents,  spouses,  and  children);  victims 
from  diverse  cultural,  linguistic,  and 
religious  backgrounds;  and  victims  of 
various  forms  of  trafficking  (such  as  sex 
trafficking,  forced  labor,  and  domestic 
servitude).  Applicants  with  limited 
capacity  to  accommodate  only  certain 
types  of  victims  (e.g.,  women  only, 
individuals  without  dependents  only) 
should  clearly  indicate  this  in  their 
application.  OVC  is  especially 
interested  in  receiving  proposals  from 
applicants  with  the  capacity  to  house 
victims  for  whom  shelter/housing 
options  are  particularly  scarce,  such  as 
minors  or  victims  with  dependents. 

Due  to  the  intensive  case  management 
needs  of  trafficking  victims,  shelter/ 
housing  providers  also  should  offer  in- 
house  victim  services  and  case 
management  or  have  the  capacity  and 
willingness  to  collaborate  with 
community-based  ser\'ices  in  the 
locality  where  they  are  providing 
shelter/housing  resources.  Shelter 
providers  also  should  describe  their 
capacity  to  conduct  necessary  and 
appropriate  intake  assessments,  such  as 
health,  mental  health,  and  safety 
evaluations,  primarily  to  identify  victim 
needs,  but  also  to  minimize  health  and 
safety  risks  to  other  shelter  residents. 

Applicants  for  Supplemental/ 
Specialized  Services  awards  should 
describe  their  capacity  to  provide 
housing  to  victims  of  trafficking  based 
on  existing  resources.  Applicants  also 
should  indicate  the  geographic  area  in 
which  they  have  the  capacity  to  provide 
shelter/housing  services. 

Legal  Services 

Trafficking  victims  have  a  critical 
need  for  appropriate  and  adequate  legal 
services. 

Victims  often  lack  knowledge/ 
information  about  their  legal  rights,  the 
legal  process,  or  the  services  available  to 
them.  In  cases  where  victims  have  been 
trafficked  into  the  United  States  from 
other  countries,  victims'  immigration 
status  also  is  an  issue.  Applicants  for 
Supplemental/Specialized  Services 
funding  should  be  legal  service 
providers  versed  in  relevant  legal  areas, 
have  an  understanding  of  federal 
criminal  laws  and  procedure,  and  be 
culturally  sensitive. 

Funding  for  Supplemental/ 
Specialized  Services  may  be  used  to 
provide  legal  counsel  to  service 
providers  in  assisting  trafficking  victims 
with  their  various  legal  needs  as  part  of 
a  network  of  comprehensive,  integrated 
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victim  services.  Legal  service  providers 
applying  for  Supplemental/Specialized 
Services  funding  should  demonstrate  a 
willingness  and  capacity  to  establish 
working  relationships  with 
Comprehensive  Services  sites  cuid  other 
NGOs/service  providers  (such  as 
shelters,  mental  health  and  medical  care 
providers,  immigrant  advocacy 
providers,  and  faith-based 
organizations]  for  collaboration  and 
cooperation  in  providing  adequate  and 
appropriate  services  to  trafBcking 
victims.  Applicant(s)  should 
demonstrate  an  understanding  of  legal 
procedure  in  federal,  state,  and  local 
justice  systems  and  an  awareness  of  the 
need  to  coordinate  with  law 
eivforcement  and  other  NGOs  to  provide 
appropriate  and  adequate  legal  services. 
Applicants  should  further  indicate  how 
they  would  perform  such  outreach  and 
coordination  in  any  given  location  and 
define  the 'geographic  area  in  which 
they  have  the  capacity  to  provide  legal 
services. 

Mental  Health/Counseling  Services 

Trafficking  victims  often  experience 
extreme  isolation,  degradation,  and 
abuse  by  their  traffickers.  Traffickers 
frequently  deny  mental  health  and 
medical  treatment  to  victims  to  control 
or  punish  them,  keep  them  from  being 
discovered,  and  avoid  incurring  the 
expense  of  such  care.  Trafficking 
victims  need  mental  health  and  medical 
assessment  and  treatment  by  providers 
who  are  versed  in  the  dynamics  of 
victimization,  trauma  issues,  and 
appropriate  interventions.  Ideally, 
trafficking  victims  should  receive  such 
services  fi-om  practitioners  who  are 
proficient  in  the  victim's  language  and 
knowledgeable  about  the  culture. 

Applicants  for  Supplemental/ 
Specialized  Services  to  provide  mental 
health  services  should  describe  their 
capacity  to  offer  culturally  competent 
services,  including  the  language(s)  in 
which  services  could  be  delivered. 
Applicants  also  should  describe  the 
geographic  areas  in  which  they  have  the 
capacity  to  serve  victims  and  discuss 
their  capacity  to  assess  and  treat  victims 
(including  the  maximum  number  of 
victims  that  could  be  treated,  length  of 
time  services  could  be  offered,  and 
number  and  type  of  treatment  that  could 
be  provided)  on  short  notice. 

Additional  General  Information  for 
Supplemen  tal/ Specialized  Services 
Awards 

Generally,  Supplemental/Specialized 
Services  funds  may  be  used  to  support 
an  entity  or  network  that  will  provide 
appropriate  and  adequate  housing,  legal, 
mentai  health  counseling,  or  other 


relevant  form  of  assistance  for  victims  of 
trafficking  anywhere  throughout  the 
United  States  (or  a  large  geographic 
region  of  the  United  States)  on  short 
notice.  If  more  than  one  organization  or 
agency  proposes  to  form  a  network  of 
providers  to  deliver  Supplemental/ 
Specialized  Services,  the  application 
must  identify  one  entity  as  the  lead 
agency  for  piu-poses  of  grant 
administration  and  project  coordination. 

Regardless  of  the  type  of  victim 
services  proposed,  applications  should 
further  describe  applicants'  capacity  to 
provide  Supplemental/Specialized 
Services: 

•  With  very  little  notice  and  lead 
time. 

•  In  any  location  nationwide  or 
within  a  broad  geographic  region. 

•  For  large  numbers  of  victims. 

•  For  victims  with  special  needs  or 
for  whom  resources  may  be  even  more 
limited,  such  as  minors  or  victims  with 
disabilities. 

•  For  victims  from  diverse  cultural 
and  linguistic  backgrounds. 

•  For  victims  who  have  experienced 
distinct  or  multiple  forms  of 
victimization  (physical  and  sexual 
assault,  forced  labor,  denial  of  medical 
care,  etc.). 

Applicants  for  Supplemental/ 
Specialized  Services  funds  must  commit 
to  collaborating  as  appropriate  with 
recipients  of  funding  for  Comprehensive 
Services,  and  to  the  extent  possible, 
with  other  service  providers  throughout 
the  country  who  are  addressing  the 
needs  of  trafficking  victims.  In  addition 
to  the  particular  Supplemental/ 
Specialized  Services  they  propose  to 
provide  to  victims,  applicants  should 
indicate  their  capacity  to  coordinate 
with  Comprehensive  Services  funding 
recipients  (and  other  service  providers, 
as  applicable)  to  ensure  trafficking 
victims  have  access  to  the  full  range  of 
victim  services  identified  in  the 
"Comprehensive  Services"  section. 

Project  Management:  For  both  types  of 
awards.  Comprehensive  Services  and 
Supplemental/Specialized  Services,  the 
management  structure,  staffing,  and 
overall  organizational  capability  must 
be  adequate  to  conduct  projects 
successfully.  Applicants  must 
demonstrate  that  the  project  will  be 
appropriately  staffed  and  that  key  staff 
have  significant  experience  in  providing 
services  and  collaborating  with  other 
community  resoiuces. 

Specifically,  applications  should 
provide  evidence  of  the  degree  to  which 
applicants  possess: 

•  Experience  in  providing  or  the 
ability  to  provide  services  to  a  diverse 
or  immigrant  population. 


•  Understanding  of  crime 
victimization  and  resulting  trauma. 

•  Knowledge  of  victims'  rights  and 
remedies. 

•  Experience  in  or  the  ability  to  make 
referrals  to  or  to  provide  appropriate 
services. 

•  Ability  to  work  in  coordination 
•with  other  (governmental  and 
nongovernmental)  agencies,  such  as 
benefits-issuing  agencies. 

•  Cultural  sensitivity. 
Performance  Measurement:  To  ensure 

compliance  with  the  Government 
Performance  and  Results  Act  (GPRA), 
Public  Law  103-62,  this  solicitation 
notifies  applicants  that  funding 
recipients  will  be  required  to  collect  and 
report  data  that  measure  the  results  of 
the  projects  implemented  under  this 
program.  To  ensure  accountability  for 
this  data,  the  following  performance 
measures  are  provided: 

•  Conduct  a  needs  assessment  in  each 
Comprehensive  Services'  site  to  identify 
gaps  in  existing  services  and  available 
resources. 

•  Establish  or  enhance  services  in 
each  Comprehensive  Services  site  for 
victims  of  trafficking  in  the  community 
based  on  findings  from  the  needs 
assessment. 

•  Develop  a  plan  for  sustainability  of 
the  Comprehensive  Services  and 
Supplemental/Specialized  Services  after. 
OVC  project  funding  ends. 

Award  recipients  will  be  required  to 
document  achievement  of  these 
measures  in  periodic  progress  reports 
submitted  to  OVC.  Award  recipients 
also  will  be  required  to  provide  a  copy 
of  the  needs  assessment  tool  and  major 
findings  and  a  copy  of  the  preliminary 
plan  to  establish  or  enhance  victim 
services  in  their  commimity. 

Eligibility  Requirements:  By  statute, 
grants  under  this  program  may  be 
awarded  to  states,  Indian  tribes,  units  of 
local  goveriunent,  and  nonprofit, 
nongovernmental  victims'  service 
organizations. 

For  the  piuposes  of  this  program,  a 
unit  of  local  government  is  any  city,  ■ 
coimty,  township,  town,  borough, 
parish,  village,  or  other  general-purpose 
political  subdivision  of  a  state, 
including  local  courts,  law  enforcement 
agencies,  prosecutor's  offices,  and 
shelters. 

Selection  Criteria:  All  applicants  for 
Comprehensive  Services  funding  and 
Supplemental/Specialized  Services 
funding  must  address  each  of  the 
following  criteria  in  their  applications, 
unless  otherwise  indicated. 
Applications  will  be  rated  by  a  review 
panel  on  the  extent  to  which  they  meet 
the  criteria  below. 
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Problem(s)  To  Be  Addressed 

The  problem  statement  should 
(  iscuss  how  the  characteristics  of 
trafficking  victims  and  existing 
resources  demonstrate  the  need  for 
trafficking  victim  services.  Applicants 
must  identify  the  community  or 
geographic  area  in  which  the  project 
will  operate.  The  priority  selection 
criteria  and  indicators  of  commimity 
need  are  identified  earlier  in  this 
solicitation  under  the  Program  Strategy 
subsections  for  Comprehensive  Services 
and  Supplemental/Specialized  Services. 

.  Goals  and  Objectives 

Applicants  are  encouraged  to  be 
realistic  in  developing  their  projects' 
goals  and  objectives.  The  overall  goals 
of  the  project  must  be  clearly  defined 
and  linked  to  the  needs  of  trafficking 
victims  set  forth  in  the  "Problem(s)  To 
Be  Addressed"  section  (above). 
Applicants  must  be  specific  in 
addressing  identified  problems.  Each 
applicant  must  include  a  statement  of 
purpose  that  describes  the  expected 
outcomes  and  achievements  for  the 
project  period. 

Project  goals  must  be  stated  in  clear 
and  measurable  terms  so  that  project 
staff  can  track  the  project's  progress. 
Project  objectives  must  be  clearly 
defined,  measurable,  and  described. 
Objectives  must  be  stated  as  a  list  of 
quantifiable  activities  that  will  assist 
applicants  in  achieving  project  goals. 

3.  Program  Strategy/Design 

The  project  design  must  be  sound  and 
contain  programmatic  elements  directly 
linked  to  the  achievement  of  the 
project's  goal(s)  and  objectives.  Specific 
information  must  be  included  about  the 
types  of  services  to  be  provided,  the 
geographic  community (ies)  or  area(s) 
where  the  services  are  provided,  and 
any  restrictions  that  might  limit  the 
provision  of  specific  services  to  a  victim 
or  a  certain  geographic  area.  In  addition, 
applications  should  describe  the  ability 
of  the  service  provider(s)  to  perform,  at 
a  minimum,  the  implementation  steps 
bsted  below. 

For  Comprehensive  Services  Awards: 
Receipt  of  victim  referrals 
Initial  intake  and  assessment  of  victims' 

needs 
Development  of  individualized  victim 

service  plans 
Provision  and  coordination  of  services 
Periodic  assessment  of  whether  victims' 

needs  are  being  met 
Modification  of  services  as  appropriate 

throughout  victims'  recovery 
Number  and  range  of  victims  for  whom 

appropriate  services  will  be  made 

available  (e.g.,  women,  men,  children. 


victims  of  one  or  more  forms  of 
trafficking) 
Range  of  time  that  services  can  be 
provided  (e.g.,  days,  weeks,  months; 
business  hours/24  hours) 

For  Supplemental/Specialized 

Services  Awards: 

Process  for  providing  a  particular  victim 
service  in  response  to  urgent  requests 

Number  and  range  of  victims  for  whom 
appropriate  services  will  be  made 
available  (e.g.,  women,  men,  children, 
victims  of  one  or  more  forms  of 
trafficking) 

Range  of  time  that  services  can  be 
provided  (e.g.,  days,  weeks,  months; 
business  hours/24  hours) 
AU  applicants  (Comprehensive 

Services  and  Supplemental/Specialized 

Services)  should  further  discuss  their 

capacity  to  provide  services: 

•  To  accommodate  fluctuating 
numbers  of  victims,  but  particularly 
large  numbers  of  victims,  on  short 
notice. 

•  To  serve  victims  with  special  needs 
or  for  whom  resources  may  be  even 
more  limited,  such  as  juveniles  or 
persons  with  disabilities. 

•  To  victims  ft-om  diverse  cultural 
and  linguistic  backgrounds. 

•  To  victims  who  have  experienced 
distinct  or  multiple  forms  of 
victimization  (physical  and  sexual 
assault,  forced  labor,  denial  of  medical 
care,  etc.). 

•  That  address  the  safety  and  security 
concerns  experienced  by  trafficking 
victims. 

All  applicants  must  include  a 
workplan/tiraeline  chart  for  each  year  of 
the  project  period.  The  timeline  must 
include  the  tasks  to  be  completed  to 
meet  the  project  objectives,  the  months 
in  which  the  tasks  will  be 
accomplished,  the  staff  person(s)  or 
entities  responsible  for  completing  each 
task.  Applicants  should  describe  the 
nature  of  all  products  (such  as  service 
delivery  protocols)  to  be  developed  and 
note  anticipated  completion  dates  for 
each. 

4.  Program  Management  and 
Organizational  Capability 

All  applicants  will  be  evaluated  on 
their  capability  to  conduct  the  project 
successfully.  'The  applicant 
organization's  or  agency's  history  of  .    • 
working  collaboratively  with  other 
community  agencies  and  their 
experience  in  serving  diverse  crime 
victims  will  be  assessed.  Applicants 
must  demonstrate  that  proposed 
projects  will  be  staffed  appropriately 
with  qualified  persons  to  perform  each 
of  the  project  tasks.  For  each  staff 
position,  applicants  must  provide  a 


resume  (if  specific  staff  have  been 
identified)  or  job  description  (if  staff 
have  not  yet  been  identified)  in  an 
appendix. 

All  applicants  must  describe  their 
existing  or  proposed  information 
management  system  and  how  it  will 
support  their  capability  to  perform  case 
management  and  collect  data  related  to 
trafficking  victims  and  the  services 
provided  to  them.  Specifically, 
applicants  should  describe  the  data  they 
currently  collect  (if  any)  regarding  their 
operations,  including  their  capacity  to 
track  victims,  the  services  provided  to 
them,  and  the  outcomes  for  victims  (i.e., 
impact  of  services). 

Applicants  for  Comprehensive 
Services  awards  will  be  required  to 
enter  into  a  collaborative  working 
relationship  with  complementary 
government  and  NGOs  to  create  a 
comprehensive,  systemic  response  to 
trafficking  victims.  To  demonstrate  their 
capacity  and  willingness  to  do  this, 
these  applicants  also  must  provide  a 
copy  of  the  signed  Letter  of  Intent 
described  above  in  "Comprehensive 
Services:  Coalition  Building  and 
Outreach." 

Applicants  for  Supplemental/ 
Specialized  Services  awards  also  will  be 
required  to  work  collaboratively  with 
other  agencies  and  organizations  to 
support  a  comprehensive,  systemic 
response  to  trafficking  victims.  These 
applicants  must  state  their  willingness 
and  capacity  to  do  this  in  their 
applications  for  funding. 

5.  Program  Evaluation 

All  applications  must  contain  a  plan 
for  evaluating  the  accomplishment  of 
project  objectives.  Applicants  must 
describe  what  evaluation  data  will  be 
gathered  and  analyzed  and  the  resources 
that  are  being  committed  for  this 
purpose.  In  determining  the  quality  of 
the  evaluation  plan,  the  following 
factors  will  be  considered: 

•  Extent  to  which  the  evaluation  plan 
will  provide  the  kind  of  information 
that  contributes  to  the  effectiveness  of 
management  and  administration  of  the 
project,  documents  that  objectives  have 
been  met,  and  determines  the  overall 
effectiveness  of  the  project. 

•  Extent  to  which  the  proposed 
methods  of  evaluation  are  thorough, 
feasible,  and  appropriate  to  the  goals, 
objectives,  and  outcomes  of  the 
proposed  project. 

•  Adequacy  of  the  identified 
performance  measures  to  demonstrate 
whether  and  to  what  extent  the 
proposed  strategy  is  meeting  its  short- 
term,  intermediate,  and  long-term 
objectives. 
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6.  Budget 

All  applicants  (Comprehensive 
Services  and  Supplemental/Specialized 
Services)  must  provide  a  proposed 
budget  and  budget  narrative  for  the 
proposed  project.  The  budget  must  be 
complete,  detailed,  reasonable, 
allowable,  and  cost  effective  in  relation 
to  the  activities  proposed.  OVC  prefers 
that  applicants  use  the  Budget  Detail 
Worksheet/Budget  Narrative  form  (OJP 
Form  7150/1)  provided  in  Section  II  of 
the  application  kit. 

All  applicants  (Comprehensive 
Services  and  Supplemental/Specialized 
Services)  must  indicate  in  their  budgets 
the  amount  of  project  funds  for 
applicable  standard  program  costs  such 
as  personnel,  fringe  benefits,  equipment, 
supplies,  travel,  consultants/contracts, 
and  indirect  costs.  In  addition,  under 
the  category  of  "Other  Costs,"  budgets 
must  indicate  the  total  average  projected 
cost  of  providing  direct  services  to 
victims,  based  on  a  calculation  of  the 
number  of  victims  anticipated  to  be 
served,  the  average  anticipated  number 
and  type  of  services  to  be  provided,  and 
the  average  anticipated  number  of  days 
services  would  be  provided.  Please  see 
the  sample  budget  detail  sheet  in  the 
Forms  Appendix  of  the  Application  Kit 
for  an  example.) 

All  applicants  (Comprehensive 
Services  and  Supplemental/Specialized 
Services)  should  anticipate  either  a 
post-award  meeting  with  the  OVC 
program  monitor  or  an  OVC  meeting  for 
discretionary  grantees  each  year  of  the 
project.  For  these  meeting  costs, 
applicants  outside  the  Washington,  DC, 
metropolitan  area  should  budget  $1,000 
for  travel,  lodging,  and  per  diem  costs 
for  one  key  project  staff  person  to  attend 
the  meeting. 

All  applicants  (Comprehensive 
Services  and  Supplemental/Specialized 
Services)  also  must  set  funds  aside  in 
their  proposed  budgets  to  support 
collaboration  with  the  national  training 
and  technical  assistance  provider  and 
evaluator  for  the  Trafficking  Program. 

Specifically,  all  applicants  must 
budget  for  thq  travel,  lodging,  and  per 
diem  expenses  of  project  staff  to  attend 
one  2-day  training  event  and  meeting  for 
all  award  recipients  for  each  year  of  the 
project.  (For  Comprehensive  Services 
sites,  this  should  include  the  project 
director  and  one  other  key  staff  person; 
for  Supplemental/Specialized  Services, 
this  should  include  one  key  staff 
person.)  The  location  of  this  2-day 
meeting  will  be  determined  at  a  later 
date.  For  budgeting  piuposes.  applicants 
from  the  West  Coast  and  Midwest 
should  budget  for  these  meetings  to  be 
held  in  Washington,  DC.  Applicants 


from  the  East  Coast  should  budget  for 
these  meetings  to  be  held  on  the  West 
Coast.  The  purpose  of  this  meeting  will 
be  to  provide  training  and  technical 
assistance  and  review  program 
implementation,  evaluation,  and  other 
related  programmatic  matters. 

Applicants  also  must  budget  costs  to 
attend  one  Financial  Management 
Training  Seminar  sponsored  by  the 
Office  of  Justice  Programs,  Office  of  the 
Comptroller.  Specific  information  (such 
as  dates  and  locations  of  upcoming 
training  events)  to  assist  grantees  in 
estimating  such  costs  can  be  found  at 
www.oip.usdoj.gov/oc/fmts.htm  and 
www.ncja.org/ 
financial_management.html. 

In  addition  to  these  amoimts,  all 
applicants  should  set  aside  5  percent  of 
budgeted  project  funds  to  support  a 
range  of  ongoing  training  and  technical 
assistance  for  program  staff  and  5 
percent  of  budgeted  project  funds  to 
support  project  evaluation.  These  set- 
asides  should  be  indicated  as  line-item 
budget  costs  to  provide  flexibility  and 
resources  so  that  award  recipients  may 
benefit  from  training,  technical 
assistance,  and  evaluation  activities  to 
develop,  expand,  or  strengthen 
trafficking  victim  services. 

By  statute,  federal  funds  for  this 
project  may  not  exceed  75  percent  of 
total  project  costs;  therefore,  federal 
funds  may  be  used  to  pay  up  to  75 
percent  of  the  total  costs  of  a  victim 
services  project.  The  matching 
requirement  is  25  percent  of  total 
project  costs.  Applicants  should  apply 
the  match  requirement  over  and  above 
the  total  amount  requested.  (For 
example,  if  the  grant  award  is  $75,000, 
the  total  project  cost  would  be  $100,000. 
The  match  would  therefore  be  $25,000 
or  25  percent  of  total  project  costs.)  The 
matching  requirement  may  be  met 
through  cash  or  in-kind  contributions, 
or  a  combination  of  both. 

Additional  Selection  Considerations 

In  addition  to  the  selection  criteria 
listed  above,  the  Office  for  Victims  of 
Crime  also  may  consider  the  community 
setting  of  applicants  (urban,  suburban, 
rural),  regional  balance,  and  the  extent 
to  which  the  priority  selection  criteria 
are  met  and  documented  when  making 
awards.  Applicants  from  small 
organizations  are  specifically  invited  to 
apply.  Applicants  must  not  discriminate 
based  on  the  type  of  labor  or  services 
that  victims  were  forced  to  perform. 

Application:  Applicants  must  follow 
the  guidance  provided  in  Section  II  of 
the  Application  Kit. 


Dated:  June  11,  2002. 
)ohn  W.  Gillis, 

Director,  Office  for  Victims  of  Crime. 
[FR  Doc.  02-15149  Filed  6-14-02:  8:45  am) 

BILUNG  CODE  4410-18-P 

DEPARTMEtfT  OF  JUSTICE 

Office  for  Victims  of  Crime 
IOJP(OVC)-1356] 

Notice  of  Solicitation  for  Training  and 
Technical  Assistance  for  Victim 
Assistance  to  Trafficking  Victims 

AGENCY:  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  for  Victims  of  Crime  (OVC)  is 
requesting  applications  for  the  Training 
and  Technical  Assistance  for  Victim 
Assistance  to  Trafficking  Victims 
solicitation.  The  purpose  of  this 
solicitation  is  to  support  the 
development,  expansion,  or 
strengthening  of  victim  service 
programs  for  victims  of  trafficking  in 
persons  funded  under  the  Services  for 
Trafficking  Victims  Discretionary  Grant 
Program  (Trafficking  Program). 
DATES:  Applications  for  competitive 
programs  must  be  received  (not 
postmarked)  at  the  OVC  Training  and 
Technical  Assistance  Center  located  at 
the  address  below  on  Monday,  Jime  29, 
2002,  no  later  than  5:30  eastern  standard 
time.  OVC  will  not  grant  extensions  of 
the  due  date. 

ADDRESSES:  All  applications  should  be 
addressed  to  Office  for  Victims  of 
Crime,  c/o  OVC  Training  and  Technical 
Assistance  Center,  10530  Rosehaven 
Street,  Suite  400.  Fairfax,  Virginia  22030 
(telephone  703-385-3200).  Applicants 
must  clearly  write  the  name  of  the 
program  being  applied  for  in  the  lower 
left  comer  of  the  envelope.  OVC  does 
not  accept  faxed  submissions.  Please  be 
advised  that  if  an  application  does  not 
reach  the  OVC  Training  and  Technical 
Assistance  Center  (TTAC)  by  the  due 
date,  it  will  not  be  considered  for 
funding  regardless  of  the  postmark  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Avery  Weston,  Program 
Specialist  (telephone  202-514-5084  or 
e-mail  averym@ojp.usdoj.gov). 
Interested  applicants  should  obtain  the 
OVC  FY  2002  Services  for  Trafficking 
Victims  Discretionary  Grant  Application 
Kit.  This  application  kit  provides  the 
necessary  information  and  guidance  for 
preparing  and  submitting  an  application 
for  an  OVC  Services  for  Trafficking 
Victims  Discretionary  grant  program 
award. 


Federal  Register / Vol.  67,  No.  116 /Monday,  June  17,  2002 /Notices 


41273 


Section  I  of  the  application  kit 
<  lontains  solicitation  for  the  two 
( lompetitive  programs.  Section  II 
presents  general  application 
requirements  and  includes  the  required 
application  forms.  To  request  applicant 
kits,  please  call  the  OVC  Resoiuce 
Center  at  1-800-627-6872  or  call  the 
OVC  Reply  Line  at  202-616-1926.  In 
addition,  the  application  kit  can  be 
downloaded  from  the  OVC  World  Wide 
Web  home  page  at  www.ojp.usdoj.gov/ 

OVC. 

SUPPLEMENTARY  INFORMATION: 

Type  and  Amount  of  Award:  One 
cooperative  agreement  will  be  awarded 
in  the  amount  of  $200,000. 

Award  Period:  Up  to  36  months. 

Purpose(s):  The  purpose  of  the 
'rafficking  Training  and  Technical 
i  Assistance  Program  is  to  provide 
comprehensive,  skills-building  training 
and  technical  assistance  to  states,  Indian 
tribes,  units  of  local  government,  and 
nonprofit,  nongovernmental  victims' 
service  organizations  that  have  received 
funding  under  the  Trafficking  Program. 
This  training  and  technical  assistance 
will  include: 

•  Assisting  Trafficking  Program 
funding  recipients  in  assessing  technical 
assistance  needs  and  maintaining 
flexibility  to  address  a  variety  of 
organizational  and/ or  service  needs. 

•  Promoting  awareness  among 
Trafficking  Program  funding  recipients 
of  resources  and  mentoring  to  meet  the 
comprehensive  needs  of  trafficking 
victims. 

•  Identifying  and  replicating/adapting 
promising  practices  in  trafficking  victim 
servicis  delivery. 

(Although  the  primary  intended 
recipients  of  training  and  technical 
assistance  provided  through  this  project 
are  grantees  under  the  Trafficking 
Program,  the  training  and  technical 
assistance  provider  awarded  funding 
under  this  program  solicitation  also  may 
assist  service  providers  who  are  not 
grant  recipients,  and  federal,  state/ 
regional,  and  local  government  agencies 
engaged  in  anti-trafficking  activities. 
Such  assistance  should  be  provided 
only  when  the  needs  of  Program 
grantees  have  been  sufficiently 
addressed,  and  to  the  extent  feasible 
within  existing  budget  limitations.  For 
example,  training  and  technical 
assistance  materials  developed  for 
Program  grantees  ideally  also  should  be 
appropriate/adaptable  for  wider 
dissemination  and  use  beyond 
Trafficking  Program  grantees.) 

Problem  Statement:  There  is  a  critical 
need  for  training  and  technical 
assistance  among  service  providers  and 
criminal  justice  professionals  who  are 


serving  trafficking  victims.  Given  the 
diversity  of  trafficking  victims'  origins 
and  forms  of  their  victimization,  their 
need  for  comprehensive  services  and 
intensive  case  management,  their 
barriers  to  accessing  services,  and  the 
fact  that  trafficking  cases  with  varying 
niunbers  of  victims  may  surface 
anywhere  in  the  country,  the  challenges 
faced  by  service  providers  are  clear. 
Existing  service  providers  have  been 
called  on  to  develop  and  deliver 
expanded  services  on  an  ad  hoc  basis, 
often  at  a  moment's  notice  and  without 
receiving  additional  resources  to 
support  these  expanded  services.  Many 
service  providers  throughout  the  United 
States  remain  unaware  of  the  crime,  the 
needs  of  victims,  the  existing  services 
for  trafficking  victims  in  their  area,  if 
any,  and  the  need  to  coordinate  among 
government  and  nongovernment  entities 
at  all  levels  (local,  state,  regional,  and 
federal). 

The  crime  of  trafficking  requires  more 
than  just  a  law  enforcement  or  victim 
service  response,  but  a  collaborative  and 
integrative  effort  to  address  special 
needs  and  circumstances  of  trafficking 
victims.  Criminal  justice  system-based 
professionals  and  community-based 
service  providers  need  assistance  in 
developing  collaborative  mechanisms  to 
improve  community  responses  to 
trafficking  victims.  Recipients  of 
funding  for  victim  services  under  the 
Services  for  Trafficking  Victims  Program 
who  would  be  eligible  for  training  and 
technical  assistance  under  this  project 
include  representatives  from  a  wide 
range  of  service  professions,  including 
but  not  limited  to  social  services,  legal 
services,  mental  health  services,  health 
care  providers,  faith-based 
organizations,  refugee  and  migrant 
workers  organizations,  and  the 
women's,  children's,  and  crime  victims' 
advocacy  community. 

Background:  Under  the  provisions  of 
the  Trafficking  Victims  Protection  Act  of 
2000  (Pub.  L.  No.  106-386),  22  U.S.C. 
7101  et.  seq.,  Congress  authorized  an 
array  of  new  services  and  protections  for 
victims  of  trafficking.  Congress 
appropriated  $10,000,000  to  the 
Department  of  Justice  to  support  the 
development  or  enhancement  of  victim 
service  programs  for  trafficking  victims, 
and  indicated  that  a  percentage  of  funds 
should  be  dedicated  to  training  and 
technical  assistance  related  to  victim 
services. 

Program  Strategy:  OVC  will 
competitively  select  an  organization  to 
implement  training  and  technical 
assistance  for  Trafficking  Program 
grantees  in  the  form  of  a  cooperative 
agreement.  This  responsibility  will  be 
carried  out  with  the  full  collaboration  of 


OVC  Trafficking  Program  monitors  who 
will  provide  input  and  guidance  to  the 
selected  training  and  technical 
assistance  provider  regarding  the  needs 
assessment  plan,  selection  of  training 
topics,  training  ciuricula,  and  other 
deliverables.  In  addition,  OVC  and  the 
selected  training  and  technical 
assistance  provider  will  work  closely  to 
exchange  information  and  assess 
Trafficking  Program  grantee 
performance,  based  on  information 
collected  via  formal  (e.g.,  categorical 
progress  reports  submitted  by  grantees, 
site  visit  observations,  and  reports)  and 
informal  (e.g.,  periodic  telephone  and  e- 
mail  communication  with  grantees) 
methods. 

Proposals  in  response  to  this 
solicitation  should  describe  how  this 
training  and  technical  assistance 
program  will  be  implemented,  how  the 
objectives  will  be  achieved,  and  how  the 
program  will  address  the  diverse  needs 
of  trafficking  victim  service  providers. 
Specifically,  proposals  should: 

•  Identify  me  types  of  training  and 
technical  assistance  requests  anticipated 
and  the  strategies  proposed  to  address 
them. 

•  Include  a  detailed  discussion  of  the 
criteria  for  prioritizing  training  and 
technical  assistance  requests  and  the 
elements  of  a  screening  protocol  for 
selecting  sites  requesting  training  and 
technical  assistance. 

•  Address  how  the  training  and 
technical  assistance  provider  will 
market  materials  developed  for 
trafficking  program  grantees  to  other 
victim  service  providers  assisting 
trafficking  victims. 

•  Provide  an  implementation  plan 
that  includes  a  time-task  plan  outlining 
activities  and  deliverables.  This 
implementation  plan  should 
demonstrate  innovation  in  the  design 
and  delivery  of  training  and  technical 
assistance,  and  identify  how  resources 
will  be  used  to  maximize  the  impact  of 
training  and  technical  assistance  in  a 
cost-effective  maimer. 

Objectives 

•  Assess  the  training  and  technical 
assistance  needs  of  Trafficking  Program 
grantees. 

•  Develop  and  facilitate  the  use  of 
research-driven  training  and  technical 
assistance  materials. 

•  Provide  technical  assistance  to 
Trafficking  Program  grantees  to  build 
their  capacity  to  assess  needs,  initiate 
program  planning,  implement 
appropriate  services  for  victims,  and 
evaluate  and  sustain  programs. 

•  Establish  a  network  of  experienced 
trafficking  victim  service  providers  who 
can  contribute  substantive  input  to  the 
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development  of  training  and  technical 
assistance. 

•  Establish  a  mentor  program  of 
experienced  trafficking  victim  service 
providers  who  will  provide  training  and 
technical  assistance  on  request. 

•  Enhance  the  skills  of  Trafficking 
Program  grantees  by  providing  training 
and  technical  assistance  which  might 
include  but  is  not  limited  to  the 
following  subjects: 

•  Trafficking  Program  elements  and 
requirements. 

•  Financial  sustainability  of 
programs. 

•  Coordination  with  federal,  regional, 
state,  and  local  public  agencies. 

•  Confidentiality  and  victim  safety/ 
security. 

•  Jurisdiction  issues. 

•  Evaluation  of  the  quality  and  utility 
of  the  training  and  technical  assistance 
services  provided. 

•  Identification  and  access  of 
resources  for  trafficking  victims. 

•  Assist  OVC  in  monitoring 
performance  of  Trafficking  Program 
grantees  by  assessing  progress  toward 
program  goals. 

Deliverables:  In  addition  to  the 
strategy  and  content  of  the  training  and 
technical  assistance  design,  the 
following  are  specific  deliverables  to  be 
completed  during  the  project  period: 

•  Establish,  in  collaboration  with 
OVC,  an  network  of  experienced 
trafficking  victim  service  providers  to 
inform  topic  selection  and  content 
guidelines  for  training  and  technical 
assistance  materials,  assist  in  the  review 
and  analysis  of  performance  measure 
data,  and  assess  the  progress  of 
Trafficking  Program  grantees. 

•  Identify  and  establish  a  network  of 
experienced  trafficking  victim  service 
providers  to  serve  as  mentors  to 
Trafficking  Program  grantees. 

•  Develop  a  Trafficking  f*rogram 
grantees  training  and  technical 
assistance  needs  assessment  plan  (to  be 
delivered  within  30  days  after  the  grant 
award). 

•  Develop  a  protocol  and  plan  for 
delivery  of  training  and  technical 
assistance  that  includes  criteria  for 
prioritizing  requests  and  addresses 
different  levels  of  technical  assistance 
including  immediate  and  long-range 
responses,  comprehensive  system 
response,  and  specialized  response  (to 
be  delivered  within  60  days  aher  the 
grant  award). 

•  Develop  a  training  curriculum  or 
curricula  and  generally  increase  the 
number  of  technical  assistance  and 
training  tools  that  support  delivery  of 
appropriate  and  adequate  services  to 
trafficking  victims  (to  be  delivered 
within  180  days  after  the  grant  award). 


•  Provide  additional  ongoing  training 
and  technical  assistance  to  Trafficking 
Program  grantees  that  will  enable  them 
to  improve  direct  services  to  trafficking 
victims. 

•  Assist  Trafficking  Program  grantees 
in  the  development  of  protocols  for 
effective  case  management  and  service 
delivery  to  trafficking  victims,  and 
collect/disseminate  such  protocols 
among  other  Trafficking  Program 
grantees  and  victim  service  providers 
serving  trafficking  victims.  Such 
protocols  should  address  supporting 
victims  in  their  participation  in  the 
criminal  justice  process  and  provide 
guidance  on  victim  privacy  and 
confidentiality. 

The  training  and  technical  assistance 
delivery  plan  is  subject  to  OVC  review 
and  approval.  Training  materials  shall 
not  include  information  about  ongoing 
investigations  or  prosecutions,  or 
disclose  identities  or  locations  of 
victims  or  other  sensitive  information. 
As  requests  for  training  and  technical 
assistance  may  exceed  the  availability  of 
resources,  grantees  must  develop  a  plan 
that  fosters  technological  irmovation 
(such  as  Web-based  dissemination)  to 
maximize  available  resources  at 
minimum  cost. 

Performance  Measurement:  To  ensure 
compliance  with  the  Government 
Performance  and  Results  Act(GPRA), 
Public  Law  103-62,  this  solicitation 
notifies  applicants  that  funding 
recipients  will  be  required  to  collect  and 
report  data  that  measure  the  results  of 
the  projects  implemented  under  this 
program.  To  ensure  accoimtability  for 
this  data,  the  following  performance 
measures  are  provided: 

•  The  number  of  training  and 
technical  assistance  requests  fulfilled. 

•  The  development  of  a  trafficking 
victims  staff  training  curriculum. 

•  The  development  of  model 
protocols  for  victim  case  management 
and  victim  service  delivery. 

Award  recipients  will  be  required  to 
document  achievement  of  these 
measures  in  periodic  progress  reports 
submitted  to  OVC.  Progress  reports  must 
include  information  regarding  the 
composition  and  participation  of  the 
networks:  the  number,  nature,  and 
scope  of  training  and  technical 
assistance  requests  fulfilled;  the 
development,  pilot-testing,  and  revision 
of  a  trafficking  victims  staff  training 
curriculum;  and  the  number  and  scope 
of  model  protocols  developed  for  victim 
case  management  and  victim  service 
delivery. 

Evaluation:  The  performance 
measures  identified  in  the  preceding 
section  represent  minimal  standards 
that  the  training  and  technical 


assistance  grantee  will  be  expected  to 
meet.  Applicants  must  provide  an 
evaluation  plan  to  self-assess 
performance  and  the  impact  of  training 
and  technical  assistance  efforts.  This 
evaluation  plan  must: 

•  Describe  the  evaluation  strategy  (to 
collect  data  on  the  performance 
measiires  identified  above  and  identify 
other  measures  to  reflect  the  impact  of 
training  and  technical  assistance 
rendered). 

•  Provide  a  timetable  for  performance 
of  the  evaluation. 

•  Indicate  the  resources  required  to 
perform  the  evaluation. 

Eligibility  Requirements:  As  defined 
by  statute,  applicants  may  be  states, 
Indian  tribes,  units  of  local  government, 
and  nonprofit,  nongovernmental 
victims'  service  organizations. 

Selection  Criteria:  Specific  criteria 
include: 

1.  Problein(s)  To  Be  Addressed 

Applicants  must  demonstrate  an 
indepth  knowledge  and  understanding 
of  the  provision  of  direct  services  for 
victims  of  trafficking.  Specifically, 
applicants  must  demonstrate  the 
following: 

•  Knowledge  of  current  issues/ 
problems  related  to  the  delivery  of 
appropriate  and  effective  services  to 
victims  of  trafficking,  and  the  ability  to 
adapt  suitable  victim-related  materials 
and  resources  to  meet  the  needs  of 
trafficking  victim  service  providers. 

•  Knowledge/understanding  of  the 
provision  of  direct  services  and  case 
management  appropriate  for  victims  of 
trafficking  in  persons. 

•  Knowledge/understanding  of 
service  provision  in  situations  involving 
large  numbers  of  victims  of  trafficking, 
torture,  or  mass  trauma. 

•  Knowledge  of  (and  ideally, 
experience  in)  the  federal  criminal 
justice  system  as  it  relates  to  trafficking 
victims  and  victims  of  crime  in  general. 

•  Understanding  of  legal  issues  as 
they  relate  to  victims  of  crime, 
generally,  and  to  victims  of  trafficking, 
including  advising  victims  about  legal 
protections  provided  in  the  Trafficking 
Victims  Protection  Act  of  2000. 

•  Understanding  of  the  jurisdictional 
and  coordination  issues  involved  in  the 
provision  of  services  to  victims  of 
trafficking. 

2.  Goals  and  Objectives 

Applicants  are  encouraged  to  be 
realistic  in  developing  their  project's 
goals  and  objectives.  The  overall  goals 
of  the  project  must  be  clearly  defined 
and  linked  to  the  needs  of  service 
providers  set  forth  in  the  "Problems(s) 
To  Be  Addressed"  section  (above). 
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\pplicants  must  be  specific  in 
iddressing  identified  problems.  Each 
ipplicant  must  include  a  statement  of 
surpose  that  describes  the  expected 
outcomes  and  achievements  for  the 
project  period. 

Project  goals  must  be  stated  in  clear 
and  measurable  terms  so  that  project 
staff  can  track  the  project's  progress. 
Project  objectives  must  be  clearly 
defined,  measurable,  and  described. 
Objectives  must  be  stated  as  a  list  of 
quantifiable  activities  that  will  assist 
applicants  in  achieving  project  goals. 

3.  Project  Strategy /Design 

The  project  design  must  support  the 
purpose  and  goals  of  the  Trafficking 
Program.  The  project  strategy  must 
include  sufficient  detail  so  that  the 
readpr  can  understand  what  will  be 
accomplished,  how  it  will  be 
accomplished,  and  who  will  accomplish 
it.  Applicants  must  provide  a  time-task 
plan  that  clearly  identifies  major 
activities  and  deliverables  for  the 
duration  of  the  project.  All  proposed 
tasks  should  be  presented  in  a  way  that 
allows  a  reviewer  to  see  the  logical 
progression  of  tasks  and  be  able  to  relate 
the  tasks  directly  to  the  accomplishment 
of  project  goal(s).  Proposed  activities 
should  be  realistic  and  reflect  the 
project's  allocated  time,  staff,  and. 
funding.  A  clear  picture  of  the  contents 
or  components  of  products  or  training 
materials  is  important,  as  is  a  detailed 
plan  for  packaging  and  disseminating 
products  to  the  target  audience(s).  In  the 
past,  reviewers  have  given  higher  scores 
to  applications  that  describe  how  they 
will  introduce  products  to  the  field; 
therefore,  applicants  are  encouraged  to 
provide  such  information.  Detailed 
procedures  for  pilot-testing  and  refining 
training  and  technical  assistance 
products  also  have  resulted  in  more 
competitive  applications. 

4.  Program  Management  and 
Drganizational  Capability 

Applicants  must  allocate  adequate 
staff  resources  to  overall  management  of 
liis  project,  and  must  demonstrate  how 
iieir  resources,  capabilities,  and 
jxperience  will  enable  them  to  achieve 
iie  goals  and  accomplish  the  tasks  of 
he  project  for  which  they  are  applying. 
Specifically,  they  must  demonstrate 
jxperience  in  organizing  and 
mplementing  high-quality  training 
jvents  and  a  proven  ability  to  provide 
:echnical  assistance,  particularly  for 
victim  service  providers  and  related 
:riminal  justice  system  or  community- 
)ased  personnel.  Points  will  be  awarded 
lased  on  applicants'  demonstrated 
:apability  to  implement  a  national- 
scope,  federally  funded  project, 


including  evidence  that  applicants 
possess  the  requisite  staff  and  expertise.* 
Organizational  capability  will  be 
assessed  on  the  basis  of  (1)  applicants' 
described  management  structure, 
previous  experience  with  similar  or 
related  efforts,  and  financial  capability; 
and  (2)  applicants'  project  management 
plan  and  documentation  of  the 
professional  staff  members'  unique 
qualifications  to  perform  their  assigned 
tasks.  Applicants  must  clearly  establish 
that  their  experience  and  resources 
enable  them  to  achieve  the  goals  and 
objectives  of  this  program.  Additional 
desirable  experience  includes: 

•  Ability  to  understand  cultural 
issues  inherent  in  service  provision  to 
trafficking  victims. 

•  Understanding  of  trafficking. 

•  Understanding  of  victims' unique 
needs  (housing,  medical  services,  and 
mental  health  services,  etc.)  and  the 
comprehensive  case  management 
required  to  provide  optimal  services  to 
victims. 

•  Understanding  of/ familiarity  vdth 
federal  criminal  justice  process  and 
mechanisms  for  collaboration  among 
criminal  justice  system-based 
professioneils  and  community-based 
resources. 

•  Experience  in  or  ability  to  develop 
coordinated  community  interventions 
and/or  collaborations  with  local,  state, 
tribal,  or  national  entities  to  assist 
victims  of  trafficking. 

•  Familiarity  with  resources  for 

victim  assistance. 

» 

5.  Program  Evaluation 

This  criterion  addresses  an 
applicant's  plan  for  measuring  project 
progress  and  success.  All  applications 
must  contain  a  plan  for  evaluating  the 
accomplishment  of  project  objectives. 
Applicants  must  describe  what 
evaluation  data  will  be  gathered  and 
analyzed  and  the  resources  that  are 
being  committed  for  this  purpose.  In 
determining  the  quality  of  the 
evaluation  plan,  the  following  factors 
will  be  considered: 

•  Extent  to  which  the  evaluation  plan 
will  provide  the  kind  of  information 

.  that  contributes  to  the  effectiveness  of 
management  and  administration  of  the 
project,  documents  that  objectives  have 
been  met,  and  determines  the  overall 
effectiveness  and  impact  of  the  project. 
•  •  Extent  to  which  the  proposed 
methods  of  evaluation  are  thorough, 
feasible,  and  appropriate  to  the  goals, 
objectives,  and  outcomes  of  the 
proposed  project. 

•  Adequacy  of  the  identified 
performance  measures  to  demonstrate 
whether  and  to  what  extent  the 
proposed  strategy  is  meeting  its  short- 


term,  intermediate,  and  long-term 
objectives. 

6.  Budget 

All  applicants  must  provide  a 
proposed  budget  and  budget  narrative 
for  the  proposed  project.  The  budget 
must  be  complete,  detailed,  reasonable, 
allowable,  and  cost  effective  in  relation 
to  the  activities  proposed.  OVC  prefers 
that  applicants  use  the  Budget  Detail 
Worksheet/Budget  Narrative  form  (OJP 
Form  7150/1)  provided  in  Section  11  of 
the  application  kit. 

All  applicants  must  indicate  in  their 
budgets  the  amount  of  project  funds  for 
applicable  standard  program  costs  such 
as  personnel,  fi"inge  benefits,  equipment, 
supplies,  travel,  consultants/contracts, 
and  indirect  costs.  Please  see  the  sample 
budget  detail  sheet  in  the  Forms 
Appendix  for  an  example. 

All  applicants  should  anticipate 
either  a  post-award  meeting  with  the 
OVC  program  monitor  or  an  OVC 
meeting  for  discretionary  grantees  each 
year  of  the  project.  For  these  meeting 
costs,  applicants  outside  the 
Washington,  DC,  metropolitan  area 
should  budget  $1,000  for  travel,  lodging, 
and  per  diem  costs  for  one  key  project 
staff  person  to  attend  the  meeting. 

Applicants  also  must  budget  costs  to 
attend  one  Financial  Management 
Training  Seminar  sponsored  by  the 
Office  of  Justice  Programs,  Office  of  the 
Comptroller.  Specific  information  (such 
as  dates  and  locations  of  upcoming 
training  events)  to  assist  grantees  in 
estimating  such  costs  can  be  found  at 
www.ojp.usdoj.gov/oc/fmts.htm  and 
www.ncja.org/ 
financial_management.html. 

By  statute,  federal  funds  for  this 
project  may  not  exceed  75  percent  of 
total  project  costs;  therefore,  federal 
funds  may  be  used  to  pay  up  to  75 
percent  of  the  total  costs  of  a  victim 
services  project.  The  matching 
requirement  is  25  percent  of  total 
project  costs.  Applicants  should  apply 
the  match  requirement  over  and  above 
the  total  amount  requested.  (For 
example,  if  the  grant  award  is  $200,000, 
the  total  project  cost  would  be  $266,666. 
The  match  would  therefore  be  $66,666 
or  25  percent  of  total  project  costs.)  The 
matching  requirement  may  be  met 
through  cash  or  in-kind  contributions, 
or  a  combination  of  both. 

Additional  Selection  Considerations 

Applicants  must  identif\'  the  author(s) 
of  grant  applications  submitted  in 
response  to  this  solicitation. 
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Dated:  )une  11,  2002. 
John  W.  Gillis, 

Director,  Office  for  Victims  of  Crime. 
(FR  Doc.  02-15150  Filed  6-14-02;  8:45  am] 
nUING  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Coiiection;  Comment 
Request 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  Disaster 
Unemployment  Assistance  (DUA) 
Handbook  and  Program  Operating 
forms,  including  the  ETA  90-2,  Disaster 
Payment  Activities  Under  the  "Stafford 
Disaster  Relief  Act."  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addresses 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
August  16,  2002. 

ADDRESSES:  Darryl  Bauman,  Office  of 
Workforce  Security,  Division  of 
Unemployment  Operations,  U.S. 
Department  of  Labor,  Room  S4231,  200 
Constitution  Avenue,  NW.,  Washington, 


DC  20210,  telephone:  202-693-3218 
fthis  is  not  a  toll-free  number)  or 
dbauman@doIeta.gov  for  further 
information. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Public  Law  100-707  (Sections  410 
and  423)  provide  for  benefit  assistance 
to  "any  individual  unemployed  as  a 
result  of  a  major  disaster."  State 
Workforce  Agencies  (SWA's),  through 
agreements  between  the  states  and  the 
Secretary  of  Labor,  act  as  agents  of  the 
Secretary  for  the  purpose  of  providing 
assistance  to  applicants  in  the  various 
States  who  are  unemployed  as  a  result 
of  a  major  disaster.  The  forms  in 
Chapters  III  through  V,  VII  and  X  of  the 
DUA  Handbook  are  used  in  connection 
with  the  provision  of  this  benefit 
assistance.  In  the  revised  DUA 
Handbook,  as  approved  by  OM6  on  10/ 
19/1999,  we  have  eliminated  the  use  of 
Federally-mandated  DUA  initial  claims, 
weekly  claims,  determinations  of 
entitlement  and  overpayment  forms.  We 
have  permitted  the  SWA's  to  adopt 
forms  to  better  accommodate  the  types 
of  disasters  involved  and  the 
requirements  of  their  automated 
eligibility  determination  and  payment 
systems.  The  President  is  directed  by 
the  Act  to  provide  DUA  through^ 
agreements  with  states,  which  in  his 
judgment  have  an  adequate  system  for 
administering  such  assistance  through 
existing  state  agencies.  Without  the  data 
obtained  from  these  reports,  ETA  would 
have  no  grasp  on  the  program  as  it  is 
administered  by  the  states. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  data  obtained  from  the  Form  ETA 
90-2  are  used  by  at  least  three 
organizational  units  within  ETA.  The 
Office  of  Workforce  Security  uses  the 
data  for  evaluation  of  state  agency 
performance  on  making  payments  and 
providing  claimant  services  and  for 
making  required  reports.  The 
Employment  Service  uses  the  data  to 
project  funding  needs  in  the  areas  of 
counseling,  referrals  to  suitable  work 
opportunities  and  suitable  training.  The 
Office  of  Financial  and  Administrative 
Management  (OFAM)  uses  the  data  in 
accounting  for  the  financial 
management  of  the  program  funds  and 
fund  transfers.  In  addition,  the  data  are 
also  used  by  the  Federal  Emergency 
Management  Agency  (FEMA),  to  whom 
the  President  has  delegated  the 
responsibility  by  Executive  Order  No. 
12148,  for  administering  the  Act.  All 
other  forms  (described  above)  are  used 
by  SWA's  in  operating  the  program  and 
are  not  reports  per  se.  Use  of  these  forms 
by  SWA's  is  essential  to  the  operation 
of  the  DUA  program. 

Type  of  Review:  Extension  without 
change  of  currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Employment  and  Training 
Administration  (ETA)  Disaster 
Unemployment  Assistance  (DUA) 
Handbook  and  Program  Operating 
Forms,  Including  the  ETA  90-2,  Disaster 
Payment  Activities  Under  the  "Stafford 
Disaster  Relief  Act." 

OMB  Nunnber:  1205-0051. 

Agency  Numberfs):  DUA  Handbook 
and  Program  Operating  Forms, 
including  the  ETA  90-2. 

Affected  Public:  Individuals,  State 
Governments. 


Cite/reference 


Total 
respondents 


Frequency 


Total 
responses 


Average  tinr>e 
per  response 


Burden  hours 


ETA  90-2  

Initial  Application 

Supplemental  to  Initial  Application  (self-empl.) 

Weekly  Claim  

Notice  of  Overpayment 

Totals  


50 

®11,000 

®  3,800 

®11,000 

235 


6 

1 

1 

•6 

1 


300 

11,000 

3,800 

66.000 

235 


Va 


50 

1.833 

633 

5,500 

59 


26,035 


81,035 


8,075 
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Total  Burden  Cost  (capital/startup): 
SO.OO. 

Total  Burden  Cost  (operating/ 
k  laintaining):  $0.00. 
I    Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  7,  2002. 
Grace  Kilbane, 

Administrator.  Office  of  Workforce  Security-. 
IFR  Doc.  02-15163  Filed  6-14-02;  8:45  am] 
BILUNG  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 


ACTION:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration, 
Office  of  Workers'  Compensation 
Programs  (OWCP),  Longshore  and 
Harbor  Workers'  Compensation 
Program,  is  soliciting  comments 
concerning  the  proposed  collection 
"Request  for  Examination  and/ or 
Treatment  (LS-1)".  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  16,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.  S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201.  Washington. 
DC  20210.  telephone  (202)  693-0339. 
fax  (202)  693-1451.  EMail 
iforkel@fenix2.dol-esa.gov.  Please  use 


only  one  method  of  transmission  for 
comments  (mail,  fax.  or  EMail). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs  administers  the  Longshore 
and  Harbor  Workers'  Compensation  Act. 
The  Act  provides  benefits  to  workers 
injured  in  maritime  employment  on  the 
navigable  waters  of  the  United  States  or 
in  an  adjoining  area  customarily  by  an 
employee  in  loading,  unloading, 
repairing,  or  building  a  vessel.  Under 
Section  7  of  the  Act,  the  employer/ 
insurance  carrier  is  responsible  for 
furnishing  medical  care  for  the  injured 
employee.  The  LS-1  serves  two 
purposes:  (1)  It  authorizes  medical  care, 
(2)  and  provides  a  vehicle  for  the 
treating  physician  to  report  the  findings, 
treatment  given,  and  anticipated 
physical  condition  of  the  employee. 
This  information  collection  is  currently 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  for  use  through 
November  2002. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  . 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  validity  of 
the  methodology  and  assumptions  used; 

•  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

in.  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  verify  that  proper 
medical  treatment  has  been  authorized 
and  to  determine  the  severity  of  a 
claimant's  injuries  for  purposes  of 
compensation  benefits.  There  is  no 
change  to  these  forms  since  the  last 
OMB  approval. 


Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  for  Examination  and/or 
Treatment. 

OMB  Number:  1215-0066. 

Agency  Number:  LS-1 . 

AffectedTublic:  Individual  or 
households;  Businesses  or  other  for- 
profit. 

Total  Respondents  16,500. 

Total  Responses ;  1 09 , 7  2  5 . 

Burden  Hours  per  Response:  1.08. 

Total  Burden  Hours.  118.500. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operation/ 
maintenance):  $40,598. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  )une  11,  2002. 
Margaret  J.  Siierrill, 

Ciiief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management. 
Administration  and  Planning  Employment 
Standards  Administration. 
[FR  Doc.  02-15162  Filed  &-14-02:  8:45  am] 

BILUNG  CODE  4510-CF-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Leadership  Initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel, 
Theater  Section,  will  be  held  by 
teleconference  fi-om  2  p.m. -3  p.m.  on 
Friday,  June  21,  2002  in  Room  720  at 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  2,  2002,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


41278 


Federal  Register /Vol.  67,  No.  116 /Monday,  June  17,  2002 /Notices 


Kathy  Plowitz-Worden.  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC.  20506,  or  call 
202/682-5691. 

Dated:  June  11.  2002. 

Kathy  Plowitz-Worden, 

Panel  Coordinator.  National  Endmvment  for 
the  Arts. 

[FR  Doc.  02-15309  Filed  6-14-02:  8:45  am] 

HLUNG  CODE  7537-01-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
National  Council  on  the  Arts  146th 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  July  11,  2002  from  2  p.m.-5:30 
p.m.  in  Room  527  and  on  July  12,  2002 
from  9  a.m.  to  1:15  p.m.  in  Room  M-09 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506. 

The  Council  will  meet  in  closed 
session  on  July  11th,  from  2:00  to  5:30 
p.m.  for  discussion  of  National  Medal  of 
Arts  nominations.  In  accordance  with 
the  determination  of  the  Chairman  of 
May  2,  2002,  this  session  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),(6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code.  The 
remainder  of  meeting,  from  9  a.m.  to 
1:15  p.m.  on  July  12th.  will  be  open  to 
the  public  on  a  space  available  basis. 
Following  opening  remarks  and 
aimouncements,  new  Council  members 
will  be  sworn  in,  after  which  there  will 
be  a  presentation  on  "Critical  Links: 
Learning  in  the  Arts,"  by  Dr.  James 
Catterall,  UCLA  Graduate  School  of 
Education.  This  will  be  followed  by 
Congressional,  White  House,  budget  and 
planning  updates.  Former  mayor  of 
Cincinnati  Roxanne  Quails  and  Mayor 
Raymond  Caballero  of  El  Paso  will  make 
presentations  on  the  Mayors  Institute  on 
City  Design.  There  will  be  additional 
guest  presentations  on  Design  grants 
Structures  for  Inclusion  (Rural  Studios/ 
Design  Corp:  Bryan  Bell)  and  Seattle  Art 
Museum/Olympic  Sculpture  Park 
(Weiss/Manfredi  architects:  Chris 
Rogers,  project  director;  Virginia  Wright, 
museum  board  member).  Other  topics 
will  include:  Application  Review  for 
American  Jazz  Masters  Fellowships, 
New  Public  Works/Design,  and 
Leadership  Initiatives;  review  of 
Guidelines  for  New  Public  Works;  and 
general  discussion. 


If,  in  the  course  of  the  open  session 
discussion,  it  becomes  necessary  for  the 
Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  that  are  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  AccessAbility,  National  Endowment 
for  the  Arts,  1100  Pennsylvania  Avenue, 
NW,  Washington,  DC  20506.  202/682- 
5532,  TTY-TDD  202/682-5429,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Communications,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  at  202/682-5570. 

Dated:  June  11,  2002. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Office  of  Guidelines  and 
Panel  Operations. 

[FR  Doc.  02-15116  Filed  6-14-02;  8:45  am) 
BILUNG  CODE  7537-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting;  Meeting  of  the 
National  Museum  Services  Board  and 
the  National  Commission  on  Libraries 
and  Information  Science 

AGENCY:  Institute  of  Museum  and 
Library  Services  &  National  Commission 
on  Libraries  and  Information  Science. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board  and 
the  National  Commission  on  Libraries 
and  Information  Science.  This  notice 
also  describes  the  function  of  the 
boards.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  and  Library  Services,  45  CFR 
1180.84. 

T1ME/I)ATE:  2  p.m.-5  p.m.  on  Thursday, 
June  27,  2002. 

STATUS:  Open. 


ADDRESSES:  The  Hotel  Washington,  515 
15th  Street,  NW,  Washington,  DC.*(202) 
638-5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lyons,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue,  NW,  Room  510,  Washington, 
DC  20506.  (202)  606-4649. 

SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general'policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  United  States  National 
Commission  on  Libraries  and 
Information  Science  (NCLIS)  is 
established  imder  Public  Law  91-345  as 
amended.  The  National  Commission  on 
Libraries  and  Information  Science  Act. 
In  accordance  with  section  5(b)  of  the 
Act,  the  commission  has  the 
responsibility  for  advising  the  Director 
of  the  Institute  of  Museum  and  Library 
Services  on  general  policies  relating  to 
library  services. 

The  meeting  on  Thursday,  June  27, 
2002  will  be  open  to  the  public.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact:  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506— (202)  606-8536— TDD  (202) 
606-8636  at  least  seven  (7)  days  prior  to 
the  meeting  date. 

Agenda 

6th  Annual  Meeting  ofthe  National 
Museum  Services  Board  and  the 
National  Commission  on  Libraries  and 
Information  Service  in  The  Federal 
Room  of  The  Hotel  Washington,  515 
15th  Street,  NW,  Washington,  DC,  on 
Thursday,  June  27,  2002;  2  p.m.-5  p.m. 

I.  The  Chairs'  Welcome  and  Minutes  of 

the  5th  Annual  Meeting 

II.  Director's  Welcome  and  Opening 

Remarks 

III.  21st  Century  Librarian  Initiative 

IV.  National  Leadership  Grants: 

Presentations  by  Grantees 

V.  National  Award  for  Museum  Service/ 

National  Award  for  Library  Service 

VI.  Old  Business: 

(1)  Budget 

(2)  MSTA  Reauthorization 

VII.  New  Business: 

(1)  Status  of  Outcome  Evaluations 

(2)  Update  on  Minnesota  Budget 
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Dated:  June  12,  2002. 

Teresa  LaHaie, 

Administrative  Foundation  on  the  Arts  and 
Humanities,  Institute  of  Museum  and  Library 
Services. 

[FR  Doc.  02-15270  Filed  6-13-02;  10:14  am] 

BILUNG  CODE  7036-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting;  Meeting  of  the 
National  Museum  Services  Board 

AGENCY:  Institute  of  Museum  and 
Library  Services. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  function  of  the 
board.  Notice  of  this  meeting  is  required 
under  the  Sunshine  in  Government  Act 
and  regulations  of  the  Institute  of 
Museum  and  Library  Services,  45  CFR 
1180.84. 

TIME/DATES:  10:30  p.m.-12:30  p.m.  on 
Friday,  Jime  28,  2002. 
STATUS:  Open. 

ADDRESSES:  The  Hotel  Washington,  515 
15th  Street,  NW..  Washington,  DC.  (202) 
638-5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lyons,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue,  NW,  Room  510,  Washington, 
DC  20506.  (202)  606-4649. 
SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  jespect  to  the 
owners,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  on  Friday,  Jime  28,  2002 
will  be  open  to  the  public.  If  you  need 
special  accommodations  due  to  a 
disability,  please  contact:  Institute  of 
Museum  and  Library  Services,  1100 
Peimsylvania  Avenue,  NW.  Washington. 
DC  20506— (202)  606-8536— TDD  (202) 
606-8636  at  least  seven  (7)  days  prior  to 
the  meeting  date. 

Agenda 

84th  Meeting  of  the  National  Museum 
Services  Board  at  The  Hotel 
Washington.  515  15th  Street.  NW, 
Washington,  DC.  The  Federal  Room  on 
Friday,  June  28,  2002;  10:30  am-12:30 
pm  (Open  Meeting) 

L  Chairman's  Welcome 


II.  Approval  of  Minutes  from  the  83rd 

NMSB  Meeting 

III.  Director's  Report 

IV.  Staff  Reports 

(a)  Office  of  Management  and  Budget 

(b)  Office  of  Public  and  Legislative 
Affairs 

(c)  Office  of  Technology  and  Research 

(d)  Office  of  Museum  Services 

(e)  Office  of  Library  Services 

V.  21st  Century  Leaner  Initiative 

VI.  September  11,  2002  Update 

Dated:  June  12,  2002. 
Teresa  LaHaie, 

Administrative  Officer,  National  Foundation 
on  the  Arts  and  Humanities,  Institute  of 
Museum  and  Library  Services. 
[FR  Doc.  02-15271  Filed  6-13-02;  8:45  ami 
BILUNG  COOE  7036-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advisory  Committee  for 
Geosciences;  Committee  of  Visitors  (1755). 

Date  and  Time:  July  10-12,  2002;  8  a.m.- 
5  p.m.  each  day. 

Place:  Room  770.  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Part-Open  (See  Agenda 
below). 

Contact  Person:  Dr.  Richard  A.  Behnke, 
Section  Head,  Upper  Atmosphere  Research 
Section,  Division  of  Atmospheric  Sciences, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  (703)  292- 
8518. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review 
including  program  evaluation,  GPRA 
assessments,  and  access  to  privilege 
materials. 

Agenda:  To  provide  oversight  review  of  the 
Upper  Atmosphere  Research  Section. 

Closed:  July  10  from  8  a.m. -5  p.m.  July  11 
from  8  a.m.-5  p.m.  And  July  12  from  8  a.m. 
-5  p.m.  To  review  the  merit  review  process 
covering  funding  decision  of  the  Upper 
Atmosphere  Research  Section  made  during 
the  immediate  preceding  three  fiscal  years. 

Open:  July  11  from  2  p.m.-5  p.m.  To  assess 
the  results  of  NSF  program  investments  in 
the  Division  of  Atmosphere  Sciences,  Upper 
Atmosphere  Research  Section.  This  shcijl 
involve  a  discussion  and  review  of  results 
focused  on  NSF  and  grantee  outputs  and 
related  outcomes  achieved  or  realized  during 
the  preceding  three  fiscal  years.  These  results 
may  be  based  on  NSF  grants  or  to  other 
investments  made  in  earlier  years. 

Reason  for  Closing:  During  the  closed 
session,  the  Committee  will  be  reviewing 
proposal  actions  that  will  include  privilege 
intellectual  property  and  personal 


information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  June  11.2002. 
Susanne  E.  Bolton, 

Committee  Management  Officer. 

(FR  Doc.  02-15188  Filed  &-14-02;  8:45  am) 

nUJNG  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-03754-MLA  and  ASLBP  No. 
02-799-01 -MLA] 

ABB  Prospects,  Inc.;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  FR  28,710  (Dec.  29, 
1972),  and  the-Commission's 
regulations,  see  10  CFR  2.1201.  2.1207. 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding:  ABB 
Prospects,  Inc.,  CE  Windsor  Site, 
(Material  License  Amendment- 
Decommissioning) 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2,  subpart  L,  of 
the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  a  May  8,  2002 
hearing  request  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  regarding  a 
January  7,  2Q02  decommissioning  plan 
submitted  by  ABB  Prospects,  Inc.,  for 
portions  ofthe  CE  Windsor  site  in 
Windsor,  Coimecticut.  The  request  was 
filed  in  response  to  a  notice  of 
opportunity  to  request  a  hearing  and 
petition  to  intervene  published  in  the 
Federal  Register  on  April  10.  2002  (67 
FR  17472). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge  Ann 
Marshall  Young.  Pursuant  to  the 
provisions  of  10  CFR  2.722.  2.1209. 
Administrative  Judge  Lester  S. 
Rubenstein  has  been  appointed  to  assist 
the  Presiding  Officer  in  taking  evidence 
and  in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
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Judges  Young  and  Rubenstein  in 

accordance  with  10  CFR  2.1203.  Their 

addresses  are: 

Administrative  Judge  Ann  Marshall 
Young,  Presiding  Officer,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 

Lester  S.  Rubenstein,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 

Issued  at  Rockville,  Maryland,  this  29th 
day  of  May  2002. 
G.  Paul  Boilwerk  III. 
Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  02-15166  Filed  6-16-02;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
July  9.  2002,  Room  T-2B1,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  persoimel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  July  9,  2002—3  p.m.  until 
the  conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 


Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciirrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor  can  be  obtained  by 
contacting  the  Designated  Federal 
Official,  Sam  Duraiswamy  (telephone: 
301/415-7364)  between  7:30  a.m.  and 
4:15  p.m.  (EDT).  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  changes  in  schedule  that 
may  have  occurred. 

Dated:  June  11,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  02-15167  Filed  6-14-02;  8:45  am) 

BILUNG  CODE  7S90-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

June  1,  2002. 

Section  1014(e)  of  the  Congressional 
Budget  and  Impoundment  Control  Act 
of  1974  (Public  Law  93-344)  requires  a 
monthly  report  listing  all  budget 
authority  for  the  current  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  had  been  transmitted 
to  Congress. 


This  report  gives  the  status,  as  of  June 
1,  2002,  of  two  deferrals  contained  in 
one  special  message  for  FY  2002.  The 
message  was  transmitted  to  Congress  on 
May  3,  2002. 

Deferrals  (Attachments  A  and  B) 

On  May  31,  2002,  OMB  reapportioned 
the  two  previously  reported  FY  2002 
deferrals  (D02-01  and  D02-02) 
removing  the  deferral  designations 
based  on  a  recent  analysis  that 
determined  that  the  funds  do  not  meet 
the  definition  for  deferrals  contained  in 
Pub.  L.  93-344.  There  is  no 
programmatic  effect  of  these  actions. 
Therefore,  as  of  Jime  1,  2002,  no  funds 
are  being  deferred.  Pursuant  to  Pub.  L. 
93-344,  until  such  time  as  the  President 
transmits  a  special  message  to  Congress 
on  subsequent  rescission  proposals  or 
deferrals  no  cumulative  reports  are 
required  to  be  transmitted  to  the 
Congress.. 

Information  From  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  edition  of  the  Federal 
Register  cited  below:  67  FR  34963, 
Thursday,  May  16,  2002. 

Mitchell  E.  Daniels,  |r., 

Director. 

Attachments 
Attachment  A 

Status  of  FY  2002  Deferrals 

[In  millions  of  dollars] 


Budgetary 
resources 

Deferrals  proposed  by  the 
President  

Routine  Executive  releases 
through  June  1,  2002 

Executive  adjustment  through 
June  1,  2002  

Overturned  by  the  Congress  .... 

1,993.6 

-840.8 

-1,152.8 

Currently  t)efore  the  Congress 

BILUNG  CODE  311 0-01 -P 
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|FR  Doc.  02-15187  Filed  6-14-02:  8:45  am) 
BILUNG  CODE  3110-01-C 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
'  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Infonnation  Services.  Washington.  DC 
20549. 
Extension: 
Rule  lOa-1.  SEC  File  No.  270-413.  OMB 

Control  No.  3235-0475. 
Rule  12d2-l  SEC  File  No.  270-98,  OMB 

Control  No.  3235-0081 
Rule  12d2-2  SEC  File  No.  270-86.  OMB 

Control  No.  3235-0080 
Rule  17Ab2-l  and  Form  CA-lSEC  File  No. 

270-203,  OMB  Control  No.  3235-0195 
Rule  17Ad-3(b)  SEC  File  No.  270-424. 

OMB  Control  No.  3235-0473 

Notice  is  hereby  given  tliat  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
(Commission)  is  soliciting  comments  on 
the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  lOa-1  (17  CFR  240.10a-l)  under 
the  Securities  Exchange  Act  of  1934 
(Exchange  Act)  is  designed  to  limit  short 
selling  of  a  security  in  a  declining 
market  by  requiring,  in  effect,  that  each 
successive  lower  price  be  established  by 
a  long  seller.  The  price  at  which  short 
sales  may  be  effected  is  established  by 
reference  to  the  last  sale  price  reported 
in  the  consolidated  system  or  on  a 
particular  marketplace.  Rule  lOa-1 
requires  each  broker  or  dealer  that 
effects  any  sell  order  for  a  security 
registered  on,  or  admitted  to  unlisted 
trading  privileges  on,  a  national 
securities  exchange  to  mark  the  relevant 
order  ticket  either  "long"  or  "short." 

There  are  approximately  7,258 
brokers  and  dealers  registered  with  the 
national  securities  exchanges.  The 
Commission  has  considered  each  of  . 
these  respondents  for  the  purposes  of 
calculating  the  reporting  burden  under 
Rule  lOa-1.  Each  of  these  approximately 
7,258  registered  broker-dealers  effects 
sell  orders  for  securities  registered  on, 
or  admitted  to  imlisted  trading 
privileges  on,  a  national  securities 
exchange.  In  addition,  each  respondent 
makes  an  estimated  59,071  annual 
responses,  for  an  aggregate -total  of 
428,743,000  responses  per  year.  Each 
response  takes  approximately  .000139 


hours  (.5  seconds)  to  complete.  Thus, 
the  total  compliance  burden  per  year  is 
59,595  burden  hours. 

Rule  12d2-l  (17  CFR  240.12d2-l) 
was  adopted  in  1935  pursuant  to 
Sections  12  and  23  of  the  Exchange  Act. 
The  Rule  provides  the  procedures  by 
which  a  national  securities  exchange 
may  suspend  from  trading  a  security 
that  is  listed  and  registered  on  the 
exchange.  Under  Rule  12d2-l,  an 
exchange  is  permitted  to  suspend  from 
trading  a  listed  security  in  accordance 
with  its  rules,  and  must  promptly  notify 
the  Commission  of  any  such 
suspension,  along  with  the  effective 
date  and  the  reasons  for  the  suspension. 

Any  such  suspension  may  be 
continued  until  such  time  as  the 
Commission  may  determine  that  the 
suspension  is  designed  to  evade  the 
provisions  of  Section  12(d)  of  the 
Exchange  Act  and  Rule  12d2-2 
thereunder. '  During  the  continuance  of 
such  suspension  under  Rule  12d2-l,  the 
exchange  is  required  to  notify  the 
Commission  promptly  of  any  change  in 
the  reasons  for  the  suspension.  Upon 
the  restoration  to  trading  of  any  security 
suspended  under  the  Rule,  the  exchange 
must  notify  the  Commission  promptly 
of  the  effective  date  of  such  restoration. 

The  trading  suspension  notices  serve 
a  number  of  purposes.  First,  they  inform 
the  Commission  that  an  exchange  has 
suspended  from  trading  a  listed  security 
or  reintroduced  trading  in  a  previously 
suspended  security.  They  also  provide 
the  Commission  with  information 
necessary  for  it  to  determine  that  the 
suspension  has  been  accomplished  in 
accordance  with  the  rules  of  the 
exchange,  and  to  verify  that  the 
exchange  has  not  evaded  the 
requirements  of  Section  12(d)  of  the 
Exchange  Act  and  Rule  12d2-2 
thereunder  by  improperly  employing  a 
trading  suspension.  Without  the  Rule, 
the  Commission  would  be  unable  to 
fully  implement  these  statutory 
responsibilities. 

There  are  nine  national  securities 
exchanges  that  are  subject  to  Rule  12d2- 
1 .  The  burden  of  complying  with  the 
Rule  is  not  evenly  distributed  among  the 
exchanges  since  there  are  many  more 
securities  listed  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  and  the 
American  Stock  Exchange  LLC 
("Amex")  than  on  the  other  exchanges.'' 
However,  for  purposes  of  this  filing,  it 
is  assumed  that  the  number  of  responses 
is  evenly  divided  among  the  exchanges. 


'  Rule  12d2-2  prescritjes  the  circumstances  under 
which  a  security  may  be  delisted,  and  provid&s  the 
procedures  for  taking  such  action. 

'  In  fact,  some  exchanges  do  not  file  any  trading 
suspension  reports  in  a  given  year. 


Since  approximately  1 73  responses 
under  Rule  12d2-l  are  received 
annually  by  the  Commission  from  the 
national  securities  exchanges,  the 
resultant  aggregate  annual  reporting 
hour  burden  would  be,  assuming  on 
average  one-half  reporting  hour  per 
response,  86.5  annual  burden  hours  for 
all  exchanges. 

Rule  12d2-2  (17  CFR  240.12d2-2)  and 
Form  25  (17  CFR  249.25)  were  adopted 
in  1935  and  1952,  respectively, 
pursuant  to  Sections  12  and  23  of  the 
Exchange  Act.  Rule  12d2-2  sets  forth 
the  conditions  and  procedures  under 
which  a  security  may  be  delisted.  Rule 
12d2-2  also  requires,  under  certain" 
circumstances,  that  the  Exchange  file 
with  the  Commission  a  Form  25  to 
delist  the  Security.  Form  25  provides 
the  Commission  with  the  name  of  the 
security,  the  effective  date  of  the 
delisting,  and  the  date  and  type  of  event 
causing  the  delisting. 

Delisting  notices  and  applications  for 
delisting  serve  a  number  of  purposes. 
First,  the  reports  and  notices  required 
under  paragraphs  (a)  and  (b)  of  Rule 
12d2-2  (which  do  not  require 
Commission  action)  inform  the 
Commission  that  a  security  previously 
traded  on  an  exchange  is  no  longer 
traded.  In  addition,  the  applications  for 
delisting  required  under  paragraphs  (c) 
and  (d)  of  Rule  12d2-2  provide  the 
Commission  with  the  information 
necessary  for  it  to  determine  that  the 
delisting  has  been  accomplished  in 
accordance  with  the  rules  of  the 
exchange  and  whether  the  delisting 
should  be  subject  to  any  terms  and 
conditions  necessary  for  the  protection 
of  investors.  Further,  delisting 
applications  are  available  to  members  of 
the  public  who  may  wish  to  comment 
or  submit  information  to  the 
Commission  regarding  the  applications. 
Without  the  Rule,  the  Commission  lacks 
the  information  necessary  for  it  to  fully 
meet  these  statutory  responsibilities. 

There  are  nine  national  securities 
exchanges  that  are  subject  to  Rule  12d2- 
2  and  Form  25.  The  burden  of 
complying  with  Rule  12d2-2  and  Form 
25  is  not  evenly  distributed  among  the 
exchanges,  however,  since  there  are 
many  more  securities  listed  on  the 
NYSE  and  the  Amex  than  on  the  other 
exchanges.  However,  for  purposes  of 
this  filing,  the  staff  has  assumed  that  the 
number  of  responses  is  evenly  divided 
among  the  exchanges.  Since 
approximately  687  responses  under  the 
Rule  and  Form  are  received  annually  by 
the  Commission  from  the  national 
securities  exchanges,  the  resultant 
aggregate  annual  reporting  hour  burden 
would  be,  assuming  on  average  one 
hour  per  response,  687  annual  burden 
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hours  for  all  exchanges.  In  addition, 
since  approximately  52  responses  are 
received  by  the  Commission  annually 
from  issuers  wishing  to  remove  their 
securities  from  listing  and  registration 
on  exchanges,  the  Commission  staff 
estimates  that  the  aggregate  annual 
reporting  hour  burden  on  issuers  would 
be,  assuming  on  average  two  reporting 
hours  per  response,  104  annual  burden 
hours  for  all  issuers.  Accordingly,  the 
total  annual  hour  burden  for  all 
respondents  to  comply  with  Rule  12d2- 
2  is  791  hours. 

Rule  17Ab2-l  (17  CFR  240.1 7Ab2-l) 
and  Form  CA-1  (17  CFR  249b.  200) 
require  clearing  agencies  to  register  with 
the  Commission  and  to  meet  certain 
requirements  with  regard  to,  among 
other  things,  a  clearing  agency's 
organization,  capacities,  and  rules.  The 
information  is  collected  from  the 
clearing  agency  upon  the  initial 
application  for  registration  on  Form 
CA-1 .  Thereafter,  information  is 
collected  by  amendment  to  the  initial 
Form  CA-1  when  material  changes  in 
circumstances  necessitates  modification 
of  the  information  previously  provided 
to  the  Commission. 

The  Commission  uses  the  information 
disclosed  on  Form  CA-1  to  (i) 
determine  whether  an  applicant  meets 
the  standards  for  registration  set  forth  in 
Section  17A  of  the  Exchange  Act,  (ii) 
enforce  compliance  with  the  Exchange 
Act's  registration  requirement,  and  (iii) 
provide  information  about  specific 
registered  clearing  agencies  for 
compliance  and  investigatory  purposes. 
Without  Rule  17Ab2-l,  the  Commission 
Goiild  not  perform  these  duties  as 
statutorily  required. 

There  are  currently  thirteen  registered 
clearing  agencies  and  five  clearing 
agencies  that  have  been  granted  an 
exemption  from  registration.  The 
Commission  staff  estimates  that  each 
initial  Form  CA-1  requires 
approximately  130  hours  to  complete 
and  submit  for  approval.  Hours  required 
for  amendments  to  Form  CA-1  that 
must  be  submitted  to  the  Commission  in 
connection  with  material  changes  to  the 
initial  CA-1  can  vary,  depending  upon 
the  nature  and  extent  of  the  amendment. 
Since  the  Commission  only  receives  an 
average  of  one  submission  per  year,  the 
aggregate  annual  burden  associated  with 
compliance  with  Rule  17Ab2-l  and 
Form  CA-1  is  130  hours.  Based  upon 
the  staffs  experience,  the  average  cost  to 
clearing  agencies  of  preparing  and  filing 
the  initial  Form  CA-1  is  estimated  to  be 
$17,911. 

Rule  17Ad-3(b)  (17  CFR  240.  17Ad- 
3)  requires  registered  transfer  agents  . 
which  for  each  of  two  consecutive 
months  have  failed  to  turnaround  at 


least  75%  of  all  routine  items  in 
accordance  with  the  requirements  of 
Rule  17Ad-2(a)  or  to  process  at  least 
75%  of  all  routine  items  in  accordance 
with  the  requirements  of  Rule  1 7Ad- 
2(a)  to  send  to  the  chief  executive  officer 
of  each  issuer  for  which  such  registered 
transfer  agent  acts  a  copy  of  the  written 
notice  required  under  Rule  17Ad-2(c), 
(d),  and  (h).  The  issuer  may  use  the 
information  contained  in  the  notices  in 
several  ways:  (1)  To  provide  an  early 
warning  to  the  issuer  of  the  transfer 
agent's  non-compliance  with  the 
Commission's  minimum  performance 
standards  regarding  registered  transfer 
agents,  and  (2)  to  assure  that  issuers  are 
aware  of  certain  problems  and  poor 
performances  with  respect  to  the 
transfer  agents  that  are  servicing  the 
issuer's  securities.  If  the  issuer  does  not 
receive  notice  of  a  registered  transfer 
agent's  failure  to  comply  with  the 
Commission's  minimum  performance 
standards  then  the  issuer  will  be  unable 
to  take  remedial  action  to  correct  the 
problem  or  to  find  another  registered 
transfer  agent.  Pursuant  to  Rule  17Ad- 
3(b),  a  transfer  agent  that  has  already 
filed  a  Notice  of  Non-Compliance  with 
the  Commission  pursuant  to  Rule 
1 7Ad-2  will  only  be  required  to  send  a 
copy  of  that  notice  to  issuers  for  which 
it  acts  when  that  transfer  agent  fails  to 
turnaround  75%  of  all  routine  items  or 
to  process  75%  of  all  items. 

"The  Commission  estimates  that  of  the 
five  transfer  agents  that  filed  the  Notice 
of  Non-Compliance  pursuant  to  Rule 
17Ad-2,  only  two  transfer  agents  will 
meet  the  requirements  of  Rule  1 7Ad- 
3(b).  If  a  transfer  agent  fails  to  meet  the 
minimum  requirements  under  1 7Ad- 
3(b),  such  transfer  agent  is  simply 
sending  a  copy  of  a  form  that  had 
already  beer;  produced  for  the 
Commission.  The  Commission  estimates 
a  requirement  will  take  each  respondent 
approximately  one  hour  to  complete,  for 
a  total  annual  estimate  burden  of  two 
hours  at  cost  of  approximately  $60.00 
for  each  hour. 

Written  comments  are  invited  on:  (a) 
Whether  the  existing  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  continues  to  have  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  existing 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  being  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW.. 
Washington.  DC  20549. 

Dated:  (une  5,  2002. 
Jill  M.  Peterson, 

Assistant  Secretary. 

IFR  Doc.  02-15134  Filed  6-14-02:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel  No.  IC-25609;  812-12356] 

SBM  Certificate  Company;  Notice  of 
Application 

Iunell,20O2. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  28(c)  of  the  Investment 
Company  Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPLICA'HON:  Applicant 
seeks  an  order  pursuant  to  section  28(c) 
of  the  Act  approving  certain  proposed 
custodial  arrangements. 

Applicant:  SBM  Certificate  Company 
("SBM"). 

FILING  DATES:  The  application  was  filed 
on  December  7,  2000,  and  amended  on 
May  23,  2002  and  June  7,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  8,  2002,  and  should 
be  accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretar>'.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington,  DC  20549-0609. 
Applicant,  5101  River  Road,  Suite  101, 
Bethesda.  Mar>'land,  20816. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Kim  Gilmer,  Senior  Counsel,  at  (202) 
942-0528.  or  Janet  M.  Grossnickle. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
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Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  a  face-amount  certificate  company 
registered  under  the  Act.  Applicant 
currently  intends  to  offer  four  face- 
amoimt  certificates  ("Certificates") 
registered  under  the  Securities  Act  of 
1933.  In  the  future,  applicant  may  offer 
additional  Certificates.  The  Certificates 
are  fixed  income  securities  that  entitle 
the  holder  to  receive,  at  maturity,  the 
face  amount  of  the  Certificate  and 
interest  credited  thereon,  less 
withdrawals  and  applicable  fees  and 
charges.  To  meet  its  payment 
obligations,  applicant  is  required  to 
maintain  a  minimum  amount  of  reserves 
in  "qualified  investments"  as  defined  in 
section  28(b)  of  the  Act  ("Reserves"). 

2.  Applicant  proposes  to  enter  into 
custodial  arrangements  with  regard  to 
its  Reserves  with  one  or  more  banks  that 
meet  certain  requirements 
("Custodians").  Applicant  seeks  an 
order  approving  the  proposed  form  of 
custody  agreement  ("Agreement")  to  be 
entered  into  by  applicant  with  each 
Custodian.  Under  the  requested  order, 
applicant  would  be  able  to  select  and 
change  Custodians  in  its  discretion. 

3.  Each  Custodian  will  maintain  the 
Reserves  to  ensiu-e  that  applicant  meets 
its  payment  obligations  under  the  terms 
and  conditions  of  any  outstanding 
Certificate.  If  applicant  were  to  default 
on  any  obligation  under  a  Certificate, 
each  Custodian  would  be  authorized  to 
cure  the  default  by  liquidating  so  much 
of  the  Reserves  held  by  it  as  necessary 
to  discharge  the  obligation.  In  addition, 
each  Custodian  will  perform  the  duties 
and  functions  typically  performed  by  a 
custodian,  such  as  securities  registration 
and  delivery,  income  collection, 
periodic  reporting,  and  other 
safekeeping  and  processing  functions. 

Applicants  Legal  Analysis 

1.  Section  28(c)  of  the  Act  requires  a 
registered  face-amoimt  certificate 
company  to  maintain  the  Reserves  with 
a  custodian  that  meets  the  requirements 
of  section  26(a)(1)  of  the  Act  and  in 
accordance  with  such  terms  and 
conditions  as  the  Commission  shall 
prescribe  and  as  appropriate  for  the 
protection  of  investors.  Under  section 
26(a)(1).  a  custodian  generally  must  be 


a  bank  that  has  at  all  times  an  aggregate 
capital,  surplus,  and  undivided  profits 
of  a  specified  minimum  amount  which 
may  not  be  less  than  $500,000. 

2.  Applicant  requests  an  order  under 
section  28(c)  of  the  Act  approving  the 
Agreement.  Applicant  states  that  the 
Agreement  contains  provisions  to 
maintain  and  safeguard  the  Reserves, 
including  provisions  governing  (i)  the 
holding,  segregation,  registration, 
depositing,  and  delivery'of  securities, 
(ii)  the  payment  of  monies  and 
maintenance  of  bank  accounts,  and  (iii) 
the  management  of  real  estate  and  real 
estate  related  investments,  as  well  as 
establishing  procedures  to  cure  any 
defaults  by  applicant  on  its  obligations 
under  the  Certificates  and  procedures 
for  periodic  reporting  and  inspection  of 
the  assets.^  Applicant  represents  that  it 
Will  seek  an  amended  order  from  the 
Commission  for  any  material  changes  in 
the  substantive  provisions  of  the 
Agreement. 

3.  Applicant  states  that  it  may  seek  to 
terminate  Custodians  and  employ  new 
Custodians  for  many  reasons,  including: 
(i)  The  availability  of  superior  or 
specialized  services  through  other 
Custodians;  (ii)  dissatisfaction  with  the. 
quality  of  a  Custodian's  services;  (iii)  fee 
increases  or  the  availability  of 
comparable  services  fi-om  other 
Custodians  at  more  competitive  rates; 
(iv)  changes  in  a  Custodian's 
management,  location,  financial 
condition,  or  methods  of  operation;  (v) 
regulatory  developments  or  actions 
affecting  the  ability  or  qualification  of  a 
Custodian  to  serve  as  such;  or  (vi)  a 
determination  by  a  Custodian  to  cease 
offering  its  services. 

4.  Applicant  will  only  enter  into  an 
Agreement  approved  by  its  board  of 
directors  ("Board"),  including  a 
majority  of  directors  who  are  not 
interested  persons  within  the  meaning 
of  Section  2(a)(19)  of  the  Act 
("Disinterested  Directors").  In  addition, 
the  continuance  of  any  Agreement 
would  be  subject  to  annual  review  by 
the  Board,  including  a  majority  of  the 
Disinterested  Directors,  to  determine 
whether  the  quality  of  services  provided 
by  the  Custodian  remains  satisfactory 
and  the  fees  are  reasonably  competitive. 
Applicant  submits,  for  all  the  reasons 
stated  above,  that  its  request  is 
consistent  with  the  protection  of 
investors. 


'  Applicant  states  it  will  comply  with  rule  17f- 
4  under  the  Act  as  if  it  were  a  registered 
management  investment  company  to  the  extent  an 
Agreement  permits  a  Custodian  to  maintain  any 
portion  of  the  Reserves  in  a  securities  depository. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-15177  Filed  6-14-02;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46045;  File  No.  SR^BOE- 
2002-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  a  Reduction  of  the  Fees 
Charged  to  Public  Customers  for 
Transactions  in  the  CBOE  Mini-NDX 
Index  (MNXTM)  Options 

June  6.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  2  thereunder, 
notice  is  hereby  given  that  on  May  31, 
2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("Exchange"  or  "CBOE") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  modify  its 
Fee  Schedule  to  reduce  the  fees  charged 
to  public  customers  for  transactions  in 
the  CBOE  Mini-NDX  Index  (MNX™). 

The  text  of  the  proposed  rule  change 
is  available  at  the  CBOE  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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ll: 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  MNXtm  is  based  on  1/lOth 
the  value  of  the  Nasdaq-1 00  Index® 
(NDX).  This  filing  proposes  to  reduce 
customer  transaction  fees  in  MNX 
options  to  more  closely  match  the  rates 
charged  to  public  customers  trading 
competitive  products  at  other 
exchanges.  Specifically,  this  filing 
proposes  to  reduce  the  customer 
transaction  fee  to  a  flat  $.15  per 
contract,  rather  than  the  previous  rate  of 
$.40  per  contract  with  premium  at  or 
above  $1,  or  $.20  per  contract  with 
premium  below  $1. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
le  change  is  consistent  with  section 
B(b)  of  the  Act,3  in  general,  and  with 
section  6(b)(4)  of  the  Act,"*  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the     » 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

I  No  Written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change, 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Acts  and 
subparagraph  (f)(2)  of  Rule  19b-4*' 
thereunder,  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge.  At 
any  time  within  60  day  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


M5  U.S.C.  78f(b). 

••  15  U.S.C.  78f(b)(4). 

s  15  U.S.C.  78s(b)(3)(A)(ii). 

»17CFR240.19b-4(0(2). 


or  Otherwise  in  furtherance  of  the 
purposes  of  the  Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  wo-itten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-28  and  should  be 
submitted  by  July  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jill  M.  Peterson, 
Assistant  Secretary. 

[FR  Doc.  02-15138  Filed  6-14-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46053;  File  No.  SR-GSCC- 
00-12] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Insolvency  and  Clearing  Fund 
Requirements 

June  10.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  5,  2000,  Government  Securities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  and  on 
December  14,  2000,  amended  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 


'Sw  15  U.S.C.  78(b)(3)(C). 
»17CFR200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  (^SCC  to  amend  its  clearing  fund 
and  insolvency  rules  to  better  protect 
itself  and  its  members  from  certain 
types  of  legal  risk. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  ahd  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.  ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  January  30, 1996,  the  Securities 
and  Exchange  Commission 
("Commission")  issued  an  order 
("Commission's  Order")  approving 
GSCC's  proposed  rule  change  permitting 
foreign  entities  to  become  members  of 
GSCC's  netting  system.^  The  rule 
change  established  application  and 
continuing  membership  requirements 
for  foreign  entities,  including  the 
delivery  to  GSCC  of  an  opinion  of 
foreign  counsel  addressing  the 
particular  jurisdictional  concerns  raised 
by  the  admission  of  a  foreign  entity  to 
netting  system  membership.^ 

Havmg  gained  experience  from 
reviewing  the  legal  opinions  regarding 
foreign  law  that  were  provided  in 
connection  with  the  applications  of  the 
foreign  banks  that  GSCC  has  admitted  to 
its  netting  system  to  date,  GSCC  has 
determined  to  clarify  its  insolvency 
rule.  Rule  22,  in  the  manner  described 
in  subsection  (i)  below  so  that  the 
insolvency  rule  more  appropriately 
references  the  types  of  insolvency 
proceedings  to  which  a  foreign  member 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

^  Securities  Exchange  Act  Release  No.  36788 
(January  30.  1996).  61  FR  4500  (February  6.  1996). 

••GSCC  also  requires  each  prospective  foreign 
member  to  provide  an  insolvency  Ibm-  opinion 
discussing  applicable  U.S.  Federal  and  state  laws. 
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might  become  subject.  GSCC  is  also 
proposing  to  make  conforming  language 
changes  to  GSCC's  rules  dealing  with 
applications  for  membership  and 
continuing  membership  standards  as 
they  apply  to  foreign  members. 

Some  of  the  legal  opinions  referred  to 
in  the  previous  paragraph  have 
indicated  that  GSCC  would  be  exposed 
to  "legal  risk"  as  a  result  of  the 
application  of  the  particular 
jurisdiction's  law  to  a  foreign  member's 
insolvency  or  bankruptcy.  The  legal  risk 
can  take  the  form  of  prohibiting  or 
delaying  GSCC  from:  accessing  some  or 
all  of  the  clearing  fund  deposit  of  the 
member;  performing  its  netting,  close- 
out,  or  liquidation  of  transactions;  or  the 
setting  off  of  obligations  as  set  forth  in 
its  clearing  fund  rule  (Rule  4),  its 
ceasing  to  act  rule  (Rule  21),  or  its 
insolvency  rule  (Rule  22),  or  the  taking 
of  any  other  action  contemplated  by 
these  rules.  GSCC  is  proposing  to  amend 
its  rules  to  better  protect  itself  and  its 
members  from  these  types  of  legal  risk 
in  the  circumstances  where  GSCC 
reasonably  determines  based  upon 
factors  such  as  outside  legal  advice  or  a 
discussion  with  a  relevant  regulator  that 
such  legal  risk  exists.  The  proposed  rule 
changes  are  described  more  fully  in 
subsection  (ii)  below. 

GSCC's  experience  in  connection  with 
the  admission  of  U.S.  branches  of 
foreign  banks  has  also  indicated  that 
certain  issues  that  are  described  in  these 
opinions  could  affect  GSCC's  rights  in 
the  event  of  the  insolvency  or 
bankruptcy  of  a  domestic  member. 
GSCC  believes,  given  the  importance  of 
its  being  able  to  exercise  its  rights  as  set 
forth  in  its  clearing  fund  rule,  its  ceasing 
to  act  rule,  and  its  insolvency  rule  that 
the  proposed  rule  changes  discussed 
below  in  subsection  (ii)  should  also 
apply  to  domestic  members  that  present 
GSCC  with  legal  risk.  GSCC  would 
reasonably  determine  that  such  legal 
risk  exists  based  upon  factors  such  as 
outside  legal  advice  or  a  discussion  with 
a  relevant  regulator. 

GSCC  is  also  proposing  to  add 
language  to  GSCC's  clearing  fund  rule 
clarifying  GSCC's  right  to  rehypothecate 
the  cash  deposits  of  its  clearing  fund. 

(i)  Changes  to  Insolvency  Rule 

GSCC's  insolvency  rule  contains  a 
section  that  lists  the  various  types  of 
events  or  proceedings  which  would 
permit  GSCC  to  treat  a  member  as 
insolvent.  The  rule  was  written  utilizing 
terms  common  in  United  States 
insolvency  or  bankruptcy  proceedings. 
GSCC  is  proposing  to  amend  its 
insolvency  rule  to  add  language  so  that 
the  rule  more  appropriately  references 
the  types  of  insolvency  proceedings  to 
which  a  foreign  member  might  become 


subject.  GSCC  has  broad  discretion 
pursuant  to  its  rules  to  impose 
additional  terms  and  conditions  on 
members  that  it  deems  to  be  necessary 
to  protect  itself  and  its  members. 
GSCC's  foreign  membership  agreements 
have  already  been  expanded  to 
incorporate  the  insolvency  triggering 
events  that  GSCC  now  proposes  to  make 
part  of  its  rules.  The  proposed  changes 
will  bring  the  rules  into  conformity  with 
the  foreign  membership  agreements  and 
specifically  give  GSCC  the  right 
pursuant  to  its  rules  to  declare  a  foreign 
member  to  be  insolvent  under  the 
requisite  circumstances. '^ 

(ii)  Clearing  Fund  Requirements 

One  of  GSCC's  most  important  risk 
management  tools  is  its  clearing  fund, 
which  is  comprised  of  three 
components:  (1)  cash;  (2)  certain 
netting-eligible  securities;  and  (3) 
eligible  letters  of  credit.  The  purposes 
served  by  the  clearing  fund  are  to:  (1) 
have  on  deposit  from  each  netting 
member  assets  sufficient  to  satisfy  any 
losses  that  may  be  incurred  by  GSCC  as 
the  result  of  the  default  by  the  member 
and  the  resultant  close-out  of  that 
member's  settlement  positions;  (2) 
maintain  a  total  asset  amount  sufficient 
to  satisfy  potential  losses  to  GSCC  and 
its  members  resulting  from  the  failure  of 
more  than  one  member  (and  the  failure 
of  such  members'  counterparties  to  pay 
their  pro  rata  allocation  of  loss);  and  (3) 
ensure  that  GSCC  has  sufficient 
liquidity  at  all  times  to  meet  its  payment 
and  delivery  obligations. 

A  clearing  fund  deposit,  to  serve  its 
intended  purpose,  should  be 
immediately  accessible  to  GSCC  in  the 
event  of  the  member's  bankruptcy  or 
insolvency.  However,  the  application  of 
certain  domestic  or  foreign  laws  could 
delay  or  prevent  GSCC  from  accessing 
the  portion  of  the  member's  clearing 
fund  deposit  that  is  in  the  form  of  cash 
and  securities.  The  portion  of  the 
clearing  fund  deposit  that  is  in  the  form 
of  letters  of  credit  ("LCs")  is  generally 
not  subject  to  the  same  risk  because  LCs 
are  typically  not  considered  to  be  part 
of  the  bankrupt/insolvent  entity's  estate. 

The  rules  with  respect  to  the 
calculation  of  a  member's  clearing  fund 
deposit  do  not  currently  address  the 
legal  risk  detailed  above.  In  order  to 
better  protect  itself  and  its  members, 
GSCC  is  seeking  the  authority  to  require 
a  domestic  or  foreign  member  that  in 
management's  reasonable  view  (which 
may  be  based  upon  factors  such  as 
outside  legal  advice  or  discussion  with 


a  relevant  regulator)  presents 
heightened  legal  risk  to  GSCC  to:  (1) 
deposit  additional  collateral  over  what 
would  normally  be  required  under 
GSCC's  clearing  fund  rule  and/or  (2) 
post  some  additional  portion  of  its 
clearing  fund  deposit  requirement  in  the 
form  of  an  LC.*^ 

(iii)  Clarification  of  Rehypothecation 
Right  with  Respect  to  Cash  Deposits 

GSCC's  clearing  fund  rule  contains  a 
provision  that  permits  GSCC  to 
rehypothecate,  transfer,  or  assign  its 
clearing  fund  collateral  in  the  event  that 
GSCC  needs  to  secure  a  loan  or  to  satisfy 
an  obligation  incurred  by  it,  in  each  case 
incident  to  its  clearance  and  settlement 
business.  GSCC  desires  to  clarify  the 
reference  in  the  provision  to  the 
portions  of  the  clearing  fund  that  may 
be  rehypothecated,  transferred,  or 
assigned  by  GSCC.  The  provision  refers 
to  the  securities  and  the  LCs  that 
members  pledge  or  deposit  to  the 
clearing  fund  as  well  as  the  "deposits  or 
other  instruments  in  which  the  cash 
deposits"  to  the  clearing  fund  may  be 
invested.  GSCC  believes  that  this 
language  could  be  read  to  not  actually 
refer  to  the  cash  deposits  themselves. 
GSCC  believes  that  it  is  prudent  to 
specifically  add  a  reference  to  "cash 
deposits"  to  eliminate  any  doubt  as  to 
GSCC's  ability  to  use  the  cash  portion  of 
the  clearing  fund  in  the  manner  set  forth 
in  the  clearing  fund  rule. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  1 7 A  of  the  Act  "^  and  the  rules 
and  regulations  thereunder  applicable  to 
GSCC  because  it  will  help  protect  GSCC 
and  its  members  in  the  event  of  the 
insolvency  of  a  foreign  member. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 


^  In  addition,  the  proposed  rule  change  makes 
conforming  language  changes  to  GSCC's  Rule  2 
(Members)  and  Rule  3  (Financial  Responsibility  and 
Operational  Capability  Standards)  as  they  apply  to 
foreign  members. 


*>  GSCC's  clearing  fund  rule  requires  that  L,Cs 
constitute  no  more  than  70  p>ercent  of  a  member's 
clearing  fund  deposit.  GSCC  is  seeking  the  authority 
to  ask  for  a  higher  percentage  in  the  form  of  an  LC 
if  circumstances  warrant. 

'  15  U.S.C.  78q-l. 


Federal  Register / Vol.  67,  No,  116 /Monday,  June  17,  2002 /Notices 


41287 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-00-12  and 
should  be  submitted  by  July  8,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jill  M,  Peterson,. 
Assistant  Secretary. 
[FR  Doc.  02-15136  Filed  6-14-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--46058;  File  No.  SR-OCC- 
2002-08] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  Relating  to 
an  Agreement  To  Provide  Clearance 
and  Settlement  Services  to  the  Island 
Futures  Exchange,  LLC  With  Respect 
to  Security  Futures 

lune  10,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  15,  2002,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  Security  Futures  Agreement  for 
Clearing  and  Settlement  Services 
entered  into  between  OCC  and  The 
Island  Futures  Exchange,  LLC  ("IFX"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  apy 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OCC  is  preparing  to  clear  security 
futures  for  a  number  of  markets.  One 
such  market  is  IFX.  As  it  represented  in 
a  previous  rule  filing,  OCC  intends  to 
file  with  the  Commission  the 
agreements  it  enters  into  with  these 


markets  when  negotiated. '  This  filing 
concerns  the  Security  Futures 
Agreement  for  Clearing  and  Settlement 
services  that  OCC  has  entered  into  with 
IFX  ("IFX  Clearing  Agreement"). 

The  terms  of  the  IFX  Clearing 
Agreement  are  based  on  the  terms  of  the 
Agreement  for  Clearing  and  Settlement 
Services  entered  into  with  Nasdaq  Liffe 
Markets,  LLC.  formeriy  Nasdaq  LIFFE, 
LLC,  ("NqLX  Clearing  Agreement") 
which  has  been  approved  by  the 
Commission.-'  The  terms  of  the  IFX 
Clearing  Agreement  are  substantially  the 
same  as  the  terms  of  the  NqLX  Clearing 
Agreement.  The  notable  differences  are 
as  follows: 

Section  5,  "Comparison  of  Security 
Futures  Transactions;  Settlement 
Prices,"  has  been  modified  to  specify 
the  parties'  agreements  with  respect  to 
setting  a  daily  settlement  price  if  OCC 
does  not  accept  IPX's  reported  price. 
New  paragraph  (c)  has  been  added  to 
address  OCC's  right  to  determine  a  final 
settlement  price  under  certain 
circumstances.  Section  5  also  makes 
explicit  that  the  parties'  agreements 
establishing  such  settlement  prices  must 
be  consistent  with  OCC's  by-laws  and 
rules. ■"•  New  paragraph  (c)  is  added  to 
Section  16,  "Inderanificatioii,  "  to  cover 
intellectual  property  claims.  New 
language  in  Section  19,  "Breach  of 
Agreement-Termination,"  provides 
additional  grounds  for  termination.  The 
parties'  agreements  on  confidentiality  of 
information  have  been  incorporated  in  a 
letter  agreement  between  the  parties. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  Section  1 7A  of  the 
Act  because  the  proposed  rule  change 
will  foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
and  will  remove  impediments  to  and 
perfect  the  mechanisn]  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 


"17CFR200.30-3(a)(12). 


•  15  11..S.C.  78s(b)(l). 

-  The  Commission  has  modified  p.irts  of  these 
statements. 


'Sep  SeturilifS  E.\c:hange  Act  Release  No.  44727, 
(August  20.  2001).  fifi  FR  45351  IFiie  No.  SR-(Xr,- 
2001-071  (order  approving  comprehensive  .set  of 
mil'  changes  pertaining  to  clearance  and  settlement 
of  security  futures  transactions).  CK'.C  also  has  filed 
u  propo.sed  rule  c  hange  uith  the  f Commission  (File 
No.  SR-OCC-2002-071  requesting  approval  of 
clearing  agretimenls  with  OneChicago  and  the 
Chicago  Mercantile  Exchange. 

'Id. 

^Article  XII.  .Sec-ticms  5  and  6;  Rule  1301(d). 
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(C)  Self-Regulatory  Organization 's 
Statement  on  Coa^ments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

IG.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b){3)(A)(i)  of  the  Act"  and  Rule  19b- 
4(f)(1) ''  thereunder  because  it 
constitutes  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  enforcement  or  administration 
of  an  existing  rule.  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2002-08 
and  should  be  submitted  by  July  8, 
2002. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jill  M.  Peterson, 

Assistant  Secretary. 

IFR  Doc.  02-15135  Filed  6-14-02;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  a 
One- Year  Extension  of  the  Automatic 
Opening  Rotations  Pilot  Program 

June  10.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  31, 
2002,  the  Pacific  Exchange,  Inc. 
("Exchange"  or  "PCX")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  The  proposed  rule 
change  has  been  filed  by  the  PCX  as  a 
"non-controversial"  rule  change  under 
Rule  19b-^(f)(6)  under  the  Act.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  proposes  to  extend  its 
Automated  Opening  Rotations  ("AOR") 
pilot  program  for  one  year,  until 
September  30,  2003.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  PCX,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified  - 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  30, 1999,  the 
Commission  approved  a  one-year  pilot 
program  for  the  operation  of  the 
Exchange's  AOR  System. '»  On  August 
21,  2000"*  and  August  13,  2001,** 
respectively,  the  Commission  granted 
one-year  extensions  to  the  pilot 
program.  The  extension  program  is 
currently  set  to  expire  on  September  30, 
2002.^  AOR  provides  a  procedure  to 
facilitate  the  execution  of  option  orders 
at  the  opening  by  providing  an 
electronic  means  of  establishing  a  single 
price  opening.  In  its  order  approving  the 
pilot  program,  the  Commission  stated 
that  it  expects  the  Exchange  to  study  the 
issues  related  to  the  Commission's 
concerns  during  the  pilot  period  and  to 
report  back  to  the  Commission  at  least 
sixty  days  prior  to  seeking  permanent 
approval  of  AOR. 

'The  Exchange  is  requesting  an 
additional  one-year  extension  of  the 
pilot  program  from  September  30,  2002 
to  September  30,  2003.  The  added  time 
permits  the  Exchange  an  opportimity  to 
continue  reviewing  and  evaluating  the 
program  in  order  to  properly  address  the 
Commission's  concerns  before  seeking 
permanent  approval.  The  Exchange 
believes  that  this  program  is  operating 
successfully  and  without  any  problems, 
and  on  that  basis,  the  Exchange  believes 
that  a  one-year  extension  of  the  program 
Is  warranted.  At  this  time,  the  Exchange 
is  not  seeking  to  modify  the  pilot 
program. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act"  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act"  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


»15  U.S.C.  78s(b)(3)(A)(i). 
'17CFR240.19t)-l(f)(l). 


"  17  CFR  200.3(>-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4.   • 
3  17CFR240.19b-4(f)(6). 


■*  See  Securities  Exchange  Act  Release  No.  41970 
(September  30,  1999).  64  PR  54713  (October  7, 
1999). 

5  See  Securities  Exchange  Act  Release  No.  43187 
(August  21,  2000),  65  FR  52464  (August  29,  2000). 

*  See  Securities  Exchange  Act  Release  No.  44688 
(August  13,  2001)  66  FR  43600  (August  20,  2001). 

'W. 

•15  U.S.C.  78f(b). 

» 15  U.S.C.  78f(b)(5). 
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any  inappropriate  burden  on 
competition  that  is  not  necessary  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  piu'suant  to  section 
19(b)(3)(A)  10  of  the  Act  and  Rule  19b- 
4(f)(6) "  thereunder  because  the 
proposal:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose.any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date  of  the  proposed  rule 
change.  12  At  any  time  within  60  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-31  and  should  be 
submitted  by  July  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jill  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  02-1.5137  Filed  fr-14-02;  8:45  am] 
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lune  10.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  lSb-4  thereunder,^ 
notice  is  hereby  given  that  on  April  22, 
2002,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange"),  through  its  wholly- 
owned  subsidiary  PCX  Equities,  Inc. 
("PCXE"  or  "Corporation"),  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
PCX  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  May  17,  2002.' 
The  Exchange  filed  the  proposed  rule 
change  pursuant  to  section  19(b)(3)(A) 
of  the  Act,-*  and  Rule  10b-4(f)(6) 


I  » 15  U.S.C.  78s(b)(3)(A). 

•17CFR240.19b-4(n(6). 

2  As  required  under  Rule  19b-4(f)(6)(iii).  the 
Exchange  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date. 


>M7  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 

^  In  Amendment  No.  1 .  the  Exchange  requests 
that  the  proposed  rule  change  be  considered 
pursuant  to  section  19(b)(3)(A)(i)  of  the  Act  and 
Rule  19b-4(f)(6)  thereunder,  and  proposes  to  add  a 
parenthetical  phrase  "including  any  interpretation 
relating  thereto"  to  the  first  sentence  of  proposed 
PCX  Rule  2.23.  See  letter  from  Mai  S.  Shiver,  Senior 
Attorney.  Regulatory  Policy,  PCX.  to  Nancy  ). 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  May  16,  2002 
("Amendment  No.  1").  Because  the  Form  19b-4 
submitted  on  April  22.  2002  was  not  complete,  the 
proposed  rule  change  was  not  considered  filed.  The 
proposed  rule  change  became  effective  on  May  17, 
2002,  the  date  on  which  Amendment  No.  1  was 
Piled  with  the  Commission. 

■•  15  U.S.C.  78s(b)(3)(A). 


thereunder,^  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  a  new  rule,  PCX 
Rule  2.23,  in  order  to  codify  the  existing 
obligations  of  an  equity  trading  permit 
holder  ("ETP  Holder")  to  keep  and 
preserve  books  and  records.  The  text  of 
the  proposed  rule  change  is  below;  new 
language  is  italicized. 

Rule  2.23  Each  ETP  Holder  must 
make,  keep  current  and  preserve  such 
books  and  records  as  the  Exchange  may 
prescribe  and  as  may  be  prescribed  by 
the  Securities  Exchange  Act  of  1934  and 
the  rules  and  regulations  thereunder 
(including  any  interpretation  relating    . 
thereto)  as  though  such  ETP  Holders 
were  brokers  or  dealers  registered  with 
the  SEC  pursuant  to  Section  15  of  the 
Exchange  Act.  No  ETP  Holder  may 
refuse  to  make  available  to  the 
Exchange  such  books,  records  or  other 
information  as  may  be  called  for  under 
the  Rules  or  as  may  be  requested  in 
connection  with  an  Exchange 
investigation. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  Exchange  rules  obligate 
ETP  Holders  to  make,  keep  current,  and 
preserve  certain  books  and  records.**  In 
addition,  the  Exchange  relies  on  the 
Commission's  comprehensive  books  and 
records  rules.  Rule  17a-3 "  and  Rule 


*  17  CFR  240.1 9b-«(0(6).- 

"See.  e.g..  PCX  Rule  4  1.  Commenlar\  .02(g) 
(requirement  that  an  ETP  Firm  maintain  records  on 
spot  commodities):  PCX  Rule  4.14(a)  (requirement 
that  ETP  Holders  maintain  daily  margin  records). 

'17CFR240.17a-3. 
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17a-4  *  of  the  Act,  as  the  basis  of  its 
authority  to  require  ETP  Holders  to 
maintain  and  retain  books  and  records 
not  covered  under  the  Exchange's 
express  rules. 

The  Exchange  now  proposes  to  adopt 
a  new  rule  to  codify  the  books  and 
records  requirement  and  to  make  clear 
to  ETP  Holders  that  the  Commission's 
comprehensive  books  and  records  rule 
applies  to  each  ETP  Holder.  As 
proposed,  the  new  rule  would  require 
each  ETP  Holder  to  make,  keep  current, 
and  preserve  such  books  and  records  as 
the  Exchange  may  prescribe  and  as 
those  that  may  be  prescribed  by  the  Act 
and  the  rules  and  regulations 
thereunder  (including  any  interpretation 
thereunder).  The  proposed  rule  further 
provides  that  no  ETP  Holder  may  refuse 
to  make  available  to  the  Exchange  such 
books,  records  or  other  information  as 
may  be  called  for  under  the  PCX  rules 
or  as  may  be  requested  in  connection 
with  an  Exchange  investigation. 
Otherwise,  the  proposed  rule  does  not 
impose  any  additional  requirements  on 
the  ETP  Holders. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,°  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5), i°  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 


days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  and  the  Exchange  has  provided 
the  Commission  with  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date,"  the  proposed  rule 
change  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  12  and 
Rule  19b-4(0(6)  thereunder." 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argxunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File 
Number  SR-PCX-2002-12  and  should 
be  submitted  by  July  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
|ill  M.  Peterson, 
Assistant  Secretary. 
(FR  Doc.  02-15139  Filed  6-14-02;  8:45  am] 

BILUNG  COOC  S010-01-P 


»17CFR240.17a-4. 
•  15  U.S.C.  78f(b). 
">15U.S.C.  78f(b)(S). 


"The  Commission  notes  that  PCX's  original 
Form  19b-4,  dated  April  22,  2002.  satisfied  the  pre- 
niing  notice  requirement. 

•M5U.S.C.  78s(b)(3)(A). 

•^7  CFR  240.19b-4(f)(6). 

'*The  proposed  rule  change  became  effective  on 
May  17,  2002,  the  date  on  which  Amendment  No. 
1  was  filed  and,  therefore,  the  60  day  abrogation 
period  began  on  May  17,  2002. 

'5  17CFR200.30(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

Region  Vlil  Regulatory  Fairness  Board; 
Public  Federal  Regulatory 
Enforcement  Fairness  Roundtable 

The  Small  Business  Administratioo 
Region  VIII  Regulatory  Fsdmess  Board 
and  the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public 
Roundtable  on  Tuesday,  Jime  25,  2002 
at  8:30  a.m.  at  the  Orthopedic  Institute, 
810  East  23rd  Street,  Sioux  Falls,  South 
Dakota,  to  provide  small  business 
owners  and  representatives  of  trade 
associations  with  an  opportunity  to 
share  information  concerning  the 
federal  regulatory  enforcement  and 
compliance  environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Janice  M. 
Camp  in  writing  or  by  fax,  in  order  to 
be  put  on  the  agenda.  Janice  M.  Camp, 
U.S.  Small  Business  Administration, 
South  Dakota  District  Office,  110  South 
Phillips  Avenue,  Suite  200,  Sioux  Falls, 
SD  57104,  phone  (605)  330-4243,  ext. 
30,  fax  (605)  330-4215,  e-mail: 
janice.camp@sba.gov.  If  unable  to  reach 
Janice  M.  Camp,  please  contact  Michele 
Arends  at  (605)  330-4243,  ext.  11  or  at 
(605)  367-4891,  e-mail: 
michele.arends@sba.gov. 

For  more  information,  see  our  Web 
site  at  www.sba.gov/ombudsman. 

Dated:  June  3,  2002. 
Michael  L.  Barrera, 

National  Ombudsman. 

[FR  Doc.  02-15157  Filed  6-14-02;  8:45  am] 

BIUJNG  COOe  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  V  Regulatory  Fairness  Board; 
Public  Federal  Regulatory 
Enforcement  Fairness  Roundtable 

The  Small  Business  Administration 
Region  V  Regulatory  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public 
Roundtable  on  Monday,  July  15,  2002  at 
10  a.m.  at  the  McHenry  County  College, 
Room  B-116,  8900  US  Highway  14, 
Crystal  Lake,  IL  60012,  to  provide  small 
business  owners  and  representatives  of 
trade  associations  with  an  opportunity 
to  share  information  concerning  the 
federal  regulatory  enforcement  and 
compliance  environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Gary  Peele 
in  writing  or  by  fax,  in  order  to  be  put 
on  the  agenda.  Gary  Peele,  U.S.  Small 
Business  Administration,  Illinois 
District  Office,  500  West  Madison 
Street,  Chicago,  IL  60661,  phone  (312) 
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353-7353,  fax  (202)  481-2031,  e-mail: 
gaiy.pee7e@sba.gov. 

For  more  information,  see  our  Web 
sate  at  www.sba.gov/ombudsman. 

Dated:  lune  5,  2002. 
Michael  L.  Barrera, 

National  Ombudsman. 

(FR  Doc.  02-15158  Filed  6-14-02;  8:45  am] 

BILUNG  CODE  802S-4>1-P 

SMALL  BUSINESS  ADMINISTRATION 

Information  Quality  Guidelines; 
Correction 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice;  correction. 

summary:  The  U.S.  Small  Business 
Administration  ("SBA")  published  in 
the  Federal  Register  on  June  4,  2002,  a 
notice  seeking  public  comments  on  its 
draft  report  ("Report")  concerning 
SBA's  proposed  information  quality 
guidelines.  The  notice  contained 
incorrect  dates. 

FOR  FURTHER  INFORMATION  CONTACT:  Chet 
Francis,  Office  of  the  Chief  Information 
Officer,  (202)  205-6289. 

Corrections 

In  the  Federal  Register  of  June  4, 
2002,  in  FR  Doc.  02-13989,  on  page 
38541,  in  the  first  column,  correct: 

1.  The  DATES  section  to  read: 
DATES:  Comments  must  be  received  on 
or  before  July  5,  2002;  and 

2.  The  first  date  stated  in  the  last 
paragraph  in  the  Supplementary 
Information  section,  by  correcting  that 
paragraph  to  read:  After  consideration  of 
public  comments,  SBA  will  make 
appropriate  revisions  to  the  draft  Report 
and  submit  it  to  0MB  for  review,  by  no 
later  than  August  1,  2002.  Upon 
completion  of  OMB's  review  and 
finalization  of  the  Report,  SBA  will 
make  its  final  Report  available  to  the 
public  by  no  later  than  October  1,  2002. 

Dated:  lune  11,2002. 
Lawrence  E.  Barrett, 
Chief  Information  Officer. 
(FR  Doc.  02-15159  Filed  6-14-02:  8:45  am] 
BILUNG  COOE  a025-01-P 


OFFICE  OF  SPECIAL  COUNSEL 

Agency  Information  Collection 
Activities;  Request  for  Comment 

AGENCY:  U.S.  Office  of  Special  Counsel. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  and  implementing 


regulations  at  5  C.F.R.  Part  1320,  the 
U.S.  Office  of  Special  Counsel  (OSC)  is 
requesting  review  and  clearance  from 
the  Office  of  Management  and  Budget 
(OMB)  for  use  of  three  previously 
approved  information  collections 
consisting  of  customer  survey  forms, 
with  minor  revisions.  The  current  OMB 
approval  for  these  collections  of 
information  expired  on  March  31,  2002; 
OSC  does  not  plan  to  use  the  forms 
again  until  October  1,  2002.  On  March 
14,  2002,  an  initial  notice  of  this  request 
for  OMB  approval,  with  a  request  for 
public  comment,  was  published  in  the 
Federal  Register  at  65  F.R.  20504.  No 
comments  were  received.  Current  and 
former  Federal  employees  and 
applicants,  other  federal  agencies,  state 
and  local  government  employees,  and 
the  general  public  are  again  invited  to 
send  comments  to  OMB  on  these 
information  collection  activities. 

DATES:  Comments  should  be  received  on 
or  before  July  17,  2002. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  at  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  U.S. 
Office  of  Special  Counsel,  New 
Executive  Office  Building,  725 
Seventeenth  Sti-eet,  N.W.,  Room  10235, 
Washington,  DC  20503.  A  copy  of  any 
comments  should  also  be  sent  to 
Kathryn  Stackhouse,  U.S.  Office  of 
Special  Counsel,  Planning  and  Advice 
Division,  1730  M  Sti-eet,  N.W.  (Suite 
201),  Washington,  DC  20036-4505. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  collections  of  information 
are  available  from  Kathryn  Stackhouse, 
U.S.  Office  of  Special  Counsel,  Planning 
and  Advice  Division,  1730  M  Street, 
N.W.  (Suite  201).  Washington,  DC 
20036-4505;  telephone  (202) 653-8971; 
facsimile  (202)  653-5151.  Copies  are 
also  available  on  OSC's  Web  site,  at 
www.osc.gov/reading.htm. 

SUPPLEMENTARY  INFORMATION:  OSC  is  an 
independent  agency  responsible  for:  (1) 
investigation  of  allegations  of  prohibited 
personnel  practices  defined  by  law  at  5 
U.S.C.  2302(b),  and  certain  other  illegal 
employment  practices  under  titles  5  and 
38  of  the  U.S.  Code,  affecting  current  or 
former  Federal  employees  or  applicants 
for  employment,  and  covered  state  and 
local  government  employees;  (2)  the 
interpretation  and  enforcement  of  Hatch 
Act  pi'ovisions  on  political  activity  in 
chapters  15  and  73  of  title  5  of  the  U.S. 
Code;  and  (3)  the  provision  of  a  secure 
channel  through  which  Federal 
employees  may  make  disclosures  of 
information  evidencing  violations  of 
law,  rule  or  regulation:  gross  waste  of 
funds;  gross  mismanagement;  abuse  of 


authority;  or  a  substantial  and  specific 
danger  to  public  health  or  safety. 

OSC  is  required  to  conduct  an  annual 
survey  of  all  individuals  who  seek  its 
assistance.  Section  13  of  Public  Law 
103-424  (1994),  codified  at  5  U.S.C. 
1212  note,  states,  in  part:  "(T]he  survey 
shall — (1)  determine  if  the  individual 
seeking  assistance  was  fully  apprised  of 
their  rights;  (2)  determine  whether  the 
individual  was  successful  either  at  the 
Office  of  Special  Counsel  or  the  Merit 
Systems  Protection  Board;  and  (3) 
determine  if  the  individual,  whether 
successful  or  not,  was  satisfied  with  the 
treatment  received  from  the  Office  of 
Special  Counsel."  The  same  section  also 
provides  that  survey  results  are  to  be 
published  in  OSC's  annual  report  to 
Congress. 

OSC  uses  three  forms  to  survey 
potential  respondents  in  three  types  of 
matters  closed  during  the  previous  fiscal 
year.  Each  of  these  forms  is  described 
below.  The  forms  to  be  submitted  to 
OMB  contain  minOr  modifications  to 
existing  forms,  including  increased  use 
of  "plain  English"  and  format  changes. 
The  Privacy  Act  notice  on  the  cover 
letters  has  also  been  updated.  In 
addition,  the  estimated  number  of 
annual  respondents  for  each  survey  has 
been  reduced  to  reflect  estimated  survey 
response  rates,  rather  than  the  number 
of  surveys  sent. 

Comment  is  invited  on  the  following 
collections  of  inforiQation: 

1.  Title  of  Collection:  OSC  Survey — 
Prohibited  Persormel  Practice  or  Other 
Prohibited  Activity  (Agency  Form 
Number  OSC-48a;  OMB  Conti-ol 
Number  3255-0003) 

Summary  of  Collection  of 
Information:  This  form  is  used  to  survey 
those  individuals  whose  allegations  of 
possible  prohibited  personnel  practices 
or  other  prohibited  activity  have  been 
resolved  during  the  prior  fiscal  year. 
The  survey  asks  questions  relating  to 
whether  the  respondent  was:  (1) 
apprised  of  his  or  her  rights;  (2) 
successful  at  OSC  or  at  the  Merit 
Systems  Protection  Board;  and  (3) 
satisfied  with  the  treatment  received  at 
OSC. 

Need  for  and  Proposed  Use  of  the 
Information:  This  survey  is  required  by 
law  under  section  13  of  Public  Law 
103-424  (1994).  codified  at  5  U.S.C. 
1212  note.  Results  are  summarized,  in 
statistical  form,  in  OSC's  annual  report 
to  Congress,  also  as  required  by  law.  In 
addition,  the  survey  results  are  reported 
to  OSC's  senior  staff,  who  use  them  to: 
(1)  assess  levels  of  satisfaction  with 
services  rendered;  (2)  link  results  with 
management  planning  and  other  agency 
operations;  (3)  identify  areas  where 
improvements  can  be  made;  (4)  enhance 
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awareness  of  service  issues  at  all  levels 
of  the  agency;  and  (5)  improve  service 
to  complainants  and  others  seeking  the 
agency's  assistance. 

Likely  Respondents:  Current  and 
former  Federal  employees  and 
applicants,  and  their  representatives, 
state  and  local  government  employees, 
and  their  representatives,  and  others 
who  have  filed  a  complaint  of 
prohibited  personnel  practices  or  other 
prohibited  activity  with  OSC. 

Estimated  Annual  Number  of 
Respondents:  682. 

Frequency:  Annual. 

Estimated  Average  Amount  of  Time 
for  Reporting  and  Recordkeeping:  20 
minutes. 

Estimated  Annual  Burden:  227  hours. 

2.  Title  of  Collection:  OSC  Survey — 
Hatch  Act  Advisory  Opinion  (Agency 
Form  Number  OSC-48b;  OMB  Control 
Number  3255-0003) 

Summary  of  Collection  of 
Information:  This  form  is  used  to  survey 
those  individuals  who  received  a 
written  advisory  opinion  on  the 
application  of  the  Hatch  Act  during  the 
prior  fiscal  year.  The  survey  asks 
questions  relating  to  whether  the 
respondent  was:  (1)  apprised  of  his  or 
her  rights;  (2)  successful  at  OSC;  and  (3) 
satisfied  with  the  treatment  received  at 
OSC. 

Need  for  and  Proposed  Use  of  the 
Information:  This  survey  is  required  by 
law  under  section  13  of  Public  Law 
103-424  (1994),  codified  at  5  U.S.C. 
1212  note.  Results  are  summarized,  in 
statistical  form,  in  OSC's  annual  report 
to  Congress,  also  as  required  by  law.  In 
addition,  the  survey  results  are  reported 
to  OSC's  senior  staff,  who  use  them  to: 
(1)  assess  levels  of  satisfaction  with 
services  rendered:  (2)  link  results  with 
management  planning  and  other  agency 
operations;  (3)  identify  areas  where 
improvements  can  be  made;  (4)  enhance 
awareness  of  service  issues  at  all  levels 
of  the  agency;  and  (5)  improve  service 
to  complainants  and  others  seeking  the 
agency's  assistance. 

Likely  Respondents:  Current  and 
former  Federal  employees  and 
applicants,  and  their  representatives, 
state  and  local  government  employees, 
and  their  representatives,  and  others 
who  have  received  a  written  advisory 
opinion  on  the  Hatch  Act  from  OSC. 

Estimated  Annual  Number  of 
Respondents:  65. 

Frequency:  Annual. 

Estimated  Avemge  Amount  of  Time 
for  Reporting  and  Recordkeeping:  12 
minutes. 

Estimated  Annual  Burden:  13  hours. 

3.  Title  of  Collection:  OSC  Survey— 
Whistleblower  Disclosure  (Agency  Form 


Number  OSC-48c;  OMB  Control 
Number  3255-0003) 

Summary  of  Collection  of 
Information:  "This  form  is  used  to  survey 
those  individuals  who  have  filed  a 
whistleblower -disclosure,  and  whose 
matter  was  closed  during  the  prior  fiscal 
year.  The  survey  asks  questions  relating 
to  whether  the  respondent  was:  (1) 
apprised  of  his  or  her  rights;  (2)  • 

successful  at  OSC;  and  (3)  satisfied  with 
the  treatment  received  at  OSC. 

Need  for  and  Proposed  Use  of  the 
Information:  This  survey  is  required  by 
law  under  section  13  of  Public  Law 
103-424  (1994),  codified  at  5  U.S.C. 
1212  note.  Results  are  summarized,  in 
statistical  form,  in  OSC's  annual  report 
to  Congress,  also  as  required  by  law.  In 
addition,  the  survey  results  are  reported 
to  OSC's  senior  staff,  who  use  them  to: 
(1)  assess  levels  of  satisfaction  with 
services  rendered;  (2)  link  results  with 
management  planning  and  other  agency 
operations;  (3)  identify  areas  where 
improvements  can  be  made;  (4)  enhance 
awareness  of  service  issues  at  all  levels 
of  the  agency;  and  (5)  improve  service 
to  complainants  and  others  seeking  the 
agency's  assistance. 

Likely  Respondents:  Current  and 
former  Federal  employees  and 
applicants,  and  their  representatives, 
who  have  filed  a  whistleblower 
disclosure  with  OSC. 

Estimated  Annual  Number  of 
Respondents:  93. 

Frequency:  Annual. 

Estimated  Average  Amount  of  Time 
for  Reporting  and  Recordkeeping:  15 
minutes. 

Estimated  Annual  Burden:  23  hours. 

Dated:  June  10,  2002. 
Timothy  Hannapel, 

Deputy  Special  Counsel. 

(FR  Doc.  02-15156  Filed  6-14-02;  8:45  am] 

BH.UNG  CODE  740S-01-S 


TENNESSEE  VALLEY  AUTHORITY 

Environmental  Assessment  or 
Environmental  Impact  Statement — 
Proposed  Commercial  Recreational 
and  Residential  Developments  on 
Telllco  Reservoir,  Loudon  County,  TN 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTIOfl:  Notice  of  intent. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508),  section  106  of 
the  National  Historic  Preservation  Act 
and  its  implementing  regulations  (36 
CFR  part  800).  and  TVAs  procedures 


implementing  the  National 
Environmental  Policy  Act  (NEPA).  TVA 
will  prepare  an  Environmental 
Assessment  (EA)  or  an  Environmental 
Impact  Statement  (EIS)  to  assess  the 
impacts  of  a  project  for  commercial 
recreation  and  residential  development 
proposed  by  a  private  developer  (LTR 
Properties,  Inc.)  in  the  area 
encompassing  TVA  property  on  the 
Tellico  Reservoir  in  east  Tennessee 
(Loudon  County).  The  proposed  project 
would  encompass  approximately  266.7 
hectares  (659  acres):  46.5  hectares  (115 
acres)  of  TVA  land,  85.8  hectares  (212 
acres)  of  land  purchased  by  the 
developer  from  the  Tellico  Reservoir 
Development  Agency  (TRDA),  and  132.3 
hectares  (327  acres)  of  private  land. 
TVA  must  decide  whether  to  make 
about  46.5  hectares  (115  acres)  of  federal 
property  on  the  Tellico  Reservation 
available  for  LTR  Properties,  Inc.,  to  use 
in  constructing  a  residential  resort  and 
golf  course  community.  Additionally, 
TVA  must  decide  whether  to  approve 
the  use  of  about  2.1  hectares  (5  acres)  of 
TVA  property,  below  the  249.93-meter 
(820-foot)  elevation  and  lying  between 
the  former  TRDA  property  and  Tellico 
Reservoir,  for  a  small  golf  course. 
DATES:  Comments  on  the  scope  of  the 
environmental  review  must  be  received 
on  or  before  July  26,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Jon  M.  Loney,  Manager,  NEPA 
Administration,  Environmental  Policy 
and  Planning,  Termessee  Valley 
Authority.  400  West  Summit  Hill  Drive, 
Knoxville,  Tennessee  37902-1499. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Toennisson,  NEPA 
Specialist,  Environmental  Policy  and 
Planning,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  WT  8C. 
Knoxville,  Tennessee  37902-1499; 
telephone:  (865)  632-8517;  or  e-mail: 
rltoennisson@tva.gov. 

SUPPLEMENTARY  INFORMATION:  TVA 
acquired  the  Tellico  Reservation 
properties,  consisting  of  about  15,271 
hectares  (37,337  acres),  for  the 
construction  of  Tellico  Dam  and 
Reservoir  which  were  completed  in 
1978.  Part  of  this  property  (4.513 
hectares  or  11,151  acres)  was  acquired 
for  economic  development  purposes, 
and,  in  1982,  these  acres  were  sold  to 
Tellico  Reservoir  Development  Agency 
(TRDA),  which  is  a  Tennessee  state 
agency  created  for  that  purpose.  TVA 
retains  approximately  5,116  hectares 
(12,643  acres)  of  Tellico  Reservoir 
shoreline  property  for  public  use  and/or 
use  in  TVA  projects. 

During  the  past  few  years,  TVA  and 
TRDA  have  received  several 
development  proposals  fi-om  the  private 
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sector  asking  to  use  the  TRDA  property 
allocated  for  commercial  recreation, 
together  with  TVA  Tellico  Reservation 

Eroperty  including  the  subject  46.5- 
ectare  (115-acre)  tract.  In  2000,  TVA 
prepared  a  land  use  plan  to  allocate 
public  land  for  varying  uses:  TVA 
Project  Operations,  Sensitive  Resource 
Management,  Natural  Resource 
Conservation,  Industrial/Commercial 
Development,  Recreation,  and 
Residential  Access.  Under  the  2000  land 
use  plan,  18.4  hectares  (45.4  acres)  of 
the  property  requested  from  TVA  for  the 
development  is  allocated  for  recreation 
use  and  the  remaining  27.1  hectares 
(69.6  acres)  is  allocated  for  natural 
resource  conservation.  The  total  46.5 
hectares  (115  acres)  is  (iturently 
available  to  the  public  for  informal 
recreational  use  but  is  currently 
accessible  only  from  water  or  across 
private  land. 

In  May  2002,  a  private  developer  (LTR 
Properties,  Inc.)  requested  that  "TVA 
make  available  46.5  hectares  (115  acres) 
of  federal  property  on  the  Tellico 
Reservation  for  their  use  in  constructing 
a  residential  resort  and  golf  course 
development.  Tffis  entire  project  would 
use  the  adjoining  former  TRDA 
property,  private  land,  as  well  as  the 
requested  46.5  hectares  (115  acres)  of 
TVA  land  and  would  eventually 
include:  approximately  1,200  residential 
units;  a  lodge  complex;  a  small,  9-hole 
golf  course;  a  larger,  18-hole  golf  course; 
a  marina  complex;  a  retail  complex;  and 
supporting  recreational  infrastructure. 
In  addition  to  making  a  decision  on 
whether  to  make  the  46.5  hectares  (115 
acres)  available,  TVA  must  decide 
whether  to  approve  the  use  of  about  2.1 
hectares  (5  acres)  of  TVA  property  for 
the  small,  9-hole  golf  course. 

Because  TVA  has  received  a  request 
which  supports  regional  development 
godls  and  the  original  Tellico  Project 
purposes  of  economic  development, 
TVA  has  decided  to  evaluate  the 
proposal.  The  agency  is  providing  early 
notice  of  the  proposal  to  facilitate  the 
identification  of  issues  to  be  addressed 
and  the  development  of  alternatives  to 
be  assessed  in  the  environmental 
review.  The  alternatives  to  be  analyzed 
have  not  been  fully  developed  at  this 
time  but,  at  a  minimum,  involve  either 
no  action  or  full  or  partial  development 
of  the  46.5  hectares  (115  acres) 
including  the  use  of  the  2.1  hectares  (5 
acres)  requested  by  LTR  Properties,  Inc. 

Based  on  the  results  of  the  previous 
public  interaction  for  projects  on  the 
Tellico  Reservation,  TVA  anticipates 
that  the  EA  or  EIS  will  include 
discussion  of  the  potential  effects  of 
alternatives  on  the  following  resoiuces: 
visual  resources,  cultural  resources. 


threatened  and  endangered  species, 
terrestrial  ecology,  wetlands,  recreation, 
water  quality,  aquatic  ecology,  and 
socioeconomics.  TVA  is  interested  in 
receiving  additional  comments  on  the 
issues  to  be  addressed.  Written 
comments  on  the  scope  of  the 
environmental  review  should  be 
received  on  or  before  July  26,  2002. 

TVA  will  commence  the  preparation 
of  an  EA  for  the  proposed  project  after 
considering  public  comments  received 
from  this  scoping  process.  In  the  event 
that  information  gathered  or  analyses 
conducted  in  preparing  this  EA  indicate 
that  the  proposal  could  have  a 
significant  impact  on  the  enviroiunent, 
the  agency  will  prepare  an  EIS.  If  TVA 
decides  to  prepare  an  EIS,  the  scoping 
process  now  underway  for  the  EA  will 
be  used  for  the  EIS  and  will  not  be 
repeated. 

TVA  expects  to  hold  a  public  meeting 
to  provide  more  information  and  to 
receive  comments  on  the  proposal  in 
July  2002.  Time,  location,  and  place  will 
be  announced  in  local  newspapers  and 
may  be  obtained  by  contacting  the 
persons  listed  above. 

Dated:  June  11.  2002. 
Kathryn }.  fackson. 
Executive  Vice  President,  River  System 
Operations  and  Environment. 
[FR  Doc.  02-15194  Filed  6-14-02;  8:45  am] 

BILLING  CODE  8120-08-P 


DEPARTIMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weeit  Ending  May  31, 
2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2002-12418. 
Date  Filed:  May  30,  2002. 
Parties:  Members  of  the  International 
Air  Transport  Association. . 
Subject: 

PTC31  SOUTH  0124,  dated  24  May 

2002 
TC31  South  Pacific  (except  between 

New  Zealand  and  USA)  Expedited 

Resolution  311s. 

Dorothy  Y.  Beard. 

Federal  Register  Liaison. 

[FR  Doc.  02-15144  Filed  6-14-02:  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  May  31, 2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1999-6345. 

Date  Filed:  May  30.  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  20;  2002. 

Description:  Application  of  United 
Parcel  Service  Co..  requesting  renewal 
of  its  certificate  authority  to  engage  in 
scheduled  foreign  air  transportation  of 
property  and  mail  between  Miami,  FL 
and  Los  Angeles,  CA;  via  intermediate 
points  in  Colombia.  Ecuador,  and 
Panama:  and  the  coterminal  points 
Manaus,  Brasilia,  Rio  Janeiro,  Sao  Paulo, 
Recife,  Porto  Alegre,  Belem.  Belo 
Horizonte.  and  Salvador,  Brazil.  UPS 
further  requests  the  right  to  integrate 
such  authority  with  its  other  certificate 
and  exemption  authority  to  provide 
foreign  air  transportation. 

Docket  Number:  OST-2002-12417. 

Date  Filed:  May  30,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  June  20,  2002. 

Description:  Application  of  Multi- 
Aero  Inc.,  d/b/a  Air  Choice  One  (Multi- 
Aero),  pursuant  to  49  U.S.C.  Section 
41738  and  Subpart  B,  requesting 
authority  to  operate  scheduled 
passenger  service  as  a  commuter  air 
carrier,  as  required  by  14  CFR  Section 
204.3.  Multi-Aero  also  seeks  permission, 
pursuant  to  14  CFR  part  215,  to  operate 
under  the  trade  name  "Air  Choice  One", 
to  the  extent  that  may  be  necessary. 

Docket  Number:  OST-2002-12421. 

Date  Filed:  May  31,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.- June  21,  2002. 
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Description:  Application  of  Transjet 
Airways  AB,  pursuant  to  49  U.S.C. 
Section  41302.  et  seq.,  and  Parts  211 
and  302,  Subpart  B,  requesting  a  foreign 
air  carrier  permit  authorizing  it  to 
engage  in  charter  foreign  air 
transportation  of  persons,  property,  and 
mail  between  a  point  or  points  in 
Sweden  and  a  point  or  points  in  the 
United  States,  pursuant  to  the  Air 
Transport  Services  Agreement  between 
the  United  States  of  America  and  the 
Kingdom  of  Sweden. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-15143  Filed  6-14-02;  8:45  am] 

BILUNQ  COOE  4«10-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Land  at  the  Madera 
Municipal  Airport,  Madera,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  land. 

SUMMARY:  The  Federal  Aviation 
Administration  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
approximately  1.332  acres  of  land  at 
Madera  Municipal  Airport,  Madera, 
California,  from  all  restrictions  of  the 
surplus  property  agreement.  The 
purpose  of  the  release  is  to  permit  the 
sale  of  the  property  located  in  the  north 
east  side  of  the  airport  and  immediately 
adjacent  to  Aviation  Drive  to  an 
individual  for  the  construction  of  an 
aircraft  hangar  on  land  cost-prohibitive 
for  the  City  of  Madera  to  develop. 

DATES:  Comments  must  be  received  on 
or  before  July  17,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Sam 
Scheider.  Airport  Operations  Manager, 
Madera  Municipal  Airport,  4020 
Aviation  Drive,  Madera,  CA  93637. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ellsworth  Chan,  Manager,  Safety  and 
Standards  Branch,  AWP-620, 15000 
Aviation  Blvd.,  Lawndale,  CA  90261, 
Telephone:  (310)  725-3620.  The  request 
to  release  airport  property  may  be 
reviewed  in  person  at  this  same 
location. 


SUPPLEMENTARY  INFORMATION:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  InvBstment  and 
Reform  Act  for  the  21st  Century  (AIR 
21).  Public  Law  10-181  (Apr.  5,  2000; 
114  Stat.  61),  requires  that  a  30-day 
public  notice  must  be  provided  before 
the  Secretciry  may  waive  any  condition 
imposed  on  an  interest  in  surplus 
property. 

The  following  is  a  brief  overview  of 
the  request: 

The  City  of  Madera  requested  the 
release  of  approximately  1.332  acres  of 
dedicated  airport  land  at  Madera 
Municipal  Airport,  Madera,  California, 
from  surplus  property  agreement 
obligations.  The  purpose  of  the  release 
is  to  permit  the  sale  of  property  that  is 
cost  prohibitive  for  the  City  of  Madera 
to  develop  into  any  kind  of  aeronautical 
use.  The  property  is  an  economic 
deterrent  as  the  site  is  being  at  low 
elevation  so  as  to  require  significant  fill 
to  bring  it  to  grade.  The  net  proceeds 
will  be  utilized  for  airport 
improvements  for  projects  identified  in 
the  Airport  Capital  Improvement  Plan. 

Issued  in  Hawthorne,  California,  on  June  5, 
2002. 

Herman  C.  Bliss. 

Manager,  Airports  Division,  Western-Pacific 
Region. 

|FR  Doc.  02-15198  Filed  6-14-02:  8:45  am| 
BtLUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  March  28,  2002  on  page  14999. 

DATES:  Comments  must  be  submitted  on 
or  before  July  17,  2002.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 


FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Financial  Responsibility  for 
Licensed  Launch  Activities. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Confro/ Number- 2120-0601. 

Fonns(s):  NA. 

Affected  Public:  A  total  of  5  licensees 
authorized  to  conduct  licensed  launch 
activities. 

Abstract:  Demonstration  of 
compliance  with  14  CFR  part  440,  on 
the  part  of  the  licensee,  requires  the 
provision  of  meaningful,  accurate,  and 
comprehensive  information.  This 
information  enables  AST  to  determine 
the  maximum  probable  loss  (MPL) 
resulting  from  licensed  launch 
activities,  and  to  preempt  any 
conflicting  or  inconsistent  requirements 
in  any  agreement  the  licensee  may  have 
previously  entered  intcFwith  other 
agencies  of  the  United  States  concerning 
access  to  or  use  of  United  States  launch 
property  or  launch  services. 

Estimated  Annual  Burden  Hours:  An 
estimated  1305  hours  aimually. 

Addresses:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  June  7,  2002. 
Judith  D.  Street, 

Acting  Manager.  Standards  and  Information 

Division,  APF-100. 

(FR  Doc.  02-15141  Filed  6-14-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Sun)mary  Notice  No.  PE-2002-40] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFT^.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  8,  2002. 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401.  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-12419-1  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.go.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800^74-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Nininger  (816-329-4129),  Small 
Airplane  Directorate  (ACE-111),  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  or  Vanessa 
Wilkins  (202-267-8029),  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 


This  notice  is  published  pursuant  to  14 
CFR  11.85  and  11.91. 

Issued  in  Washington,  DC.  on  June  12. 
2002. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-12419-1. 

Petitioner:  Liberty  Aerospace,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
23.562. 

Description  of  Relief  Sought:  To  allow 
Liberty  Aerospace,  Inc.  to  obtain  an 
exemption  from  14  CFR  23.562  for  the 
Liberty  Model  XL-2.  The  Liberty  XL-2 
meets  the  criteria  for  JAR-ALA  class 
aircraft,  with  a  maximum  gross  weight 
below  1654  pounds  and  flap  down  stall 
speed  at  or  below  45  knots.  The 
exemption  will  permit  the  XL-2  to 
receive  a  part  23  normal  category  type 
certification,  as  required  for  IFR  or 
Night  VFR  operations.  The  XL-2  will  be 
equipped  with  compensating  design 
features  that  provide  suitable  occupant 
protection  in  an  emergency  dynamic 
landing  condition. 

IFR  Doc.  02-15197  Filed  6-14-02;  8:45  am) 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  April 
2002,  there  were  six  applications 
approved.  Additionally,  12  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
§158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  Morgantown, 
West  Virginia. 

Application  Number:  02-06-C-OO- 
MGW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $229,493. 


Earliest  Charge  Effective  Date:  Jime  4, 
2004. 

Estimated  Charge  Expiration  Date: 
March  1.  2008. 

Classes  of  Air  Carriers  Not  Required 
To  Collect  PFC's: 

(1)  Nonscheduled/on-demand  air 
carriers;  and  (2)  unscheduled  Part  121 
charter  operators  for  hire  to  the  general 
public. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Morgantown  Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Design  and  construct  aircraft  rescue  and 

firefighting/snow  equipment  facility. 
Acquire  snow  removal  equipment 

(SRE). 
Design  and  construct  taxiway  A 

extension. 
Rotating  beacon. 
Safety  area  study,  runway  18/36. 
Master  plan  study. 

Decision  Date:  April  3,  2002. 

For  Further  Information  Contact: 
Eleanor  Schifflin,  Eastern  Region 
Airports  Division,  (718)  553-3354. 

Public  Agency:  City  of  Colorado 
Springs,  Colorado. 

Application  Number:  02-07-C-OO- 
COS. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approx'ed  in  this 
Decision:  $7,566,700. 

Earliest  Charge  Effective  Date: 
September  1.  2003. 

Estimated  Charge  Expiration  Date: 
Februarv'  1 ,  2006. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Construct  taxiway  C  from  taxiway  D  to 

runway  12/30. 
Construct  vehicle  service  road. 
Maintenance  (snow  removal)  equipment 

storage  facility. 

Decision  Date:  April  3,  2002. 

For  Further  Information  Contact: 
Christopher  J.  Schaffer.  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  Agency:  Akron-Canton 
Regional  Airport  Authority,  Akron. 
Ohio. 

Application  Number:  02-05-C-OO- 
CAK. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  S7, 277. 000. 
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Earliest  Charge  Effective  Date: 
September  1.  2002. 

Estimated  Charge  Expiration  Date: 
November  1,  2006. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
infonnation  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Akron- 
Canton  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Property  acquisition — Nickison. 
Property  acquisition — Lockhart. 
Property  acquisition — Tucker. 
SRE — snow  blower. 
Passenger  loading  bridge. 
Engine  generator — backup  power. 
Runaway  5/23  overlay. 
Entrance  road  rehabilitation. 
SRE — high  speed  rotary  broom. 
Terminal  baggage  claim  expansion. 
Terminal  expansion/rehabilitation. 
Shift/extension  runway  1/19  phase  II' 
.     fill  19  end. 

Property  acquisition — Peters. 
Passenger  loading  bridge  II. 

Brief  Description  of  Projects  Approved 
For  Use: 

Relocate  Mt.  Pleasant  and  Frank  Roads. 

Runway  1  extension. 

Runway  19  threshold  relocation. 

Brief  Description  of  Disapproved 
Project:  Airport  access  improvement — 
Shuffel  Road  interchange. 

Determination:  The  FAA  has 
determined  that  the  scope  of  the  project 
describes  the  construction  of  an 
interchange  that  does  not  exclusively 
serve  airport  traffic  as  is  required  by 
paragraph  553(a)(3)  of  FAA  Order 
5100.38A.  AIP  Handbook  (October  24. 
1989).  Therefore,  this  project  does  not 
meet  the  requirements  of  §  158.15(b). 

Decision  Date:  April  4,  2002. 

For  Further  Information  Contact: 
Arlene  B.  Draper,  Detroit  Airports 
District  Office.  (734)  487-7287. 

Public  Agency:  Airport  Authority  of 
Washoe  County,  Reno,  Nevada. 

Application  Number:  02-05-C-OO- 
RNO. 

Application  Type:  Impose  and  use  a 
PEG. 

PFC  Levey.- $3.00. 


Total  PFC  Revenue  Approved  in  This 
Decision  .$6,734,192. 

Earliest  Charge  Effective  Date: 
February  1,  2003. 

Estimated  Charge  Expiration  Date: 
October  1,2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Nonschedule/on-demand 
air  carriers  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determinated  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Reno/ 
Tahoe  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Replacement  of  flight  and  baggage 

information  display  system. 
Airfield  signage  standardization 

(guidance  signs) — phase  2. 
Concourse  escalator  replacement. 
Terminal  lobby  modernization. 
800  Megahertz  radio  system. 
Terminal  apron  reconstruction — phase 

5A. 

Decision  Date:  April  12,  2002. 

For  Further  Information  Contact: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  Port  of  Oakland, 
Oakland,  California. 

Application  Number:  02-11-C-OO- 
OAK. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.- $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $7,000,000. 

Earliest  Charge  Effective  Date: 
October  1,2003. 

Estimated  Charge  Expiration  Date: 
January  1.2004. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's:  (1)  Nonscheduled/on- 
demand  air  carriers  filing  FAA  Form 
1800-31;  and  (2)  commuters  or  small 
certificated  air  carriers  filing 
Department  of  Transportation  Form 
298-CTlorEl. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Oakland 
International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal  One 
gate  improvement. 

Amendments  to  PFC  Approvals 


Brief  Description  of  Project  Approved 
for  use  at  a  $3.00  PFC  Level:  Construct 
remote  overnight  aircraft  parking  apron. 

Decision  Date:  April  16,  2002. 

For  Further  Information  Contact: 
Marlys  Vendervelde,  San  Francisco 
Airports  District  Office.  (650)  876-2806. 

Public  Agency:  City  of  Chicago, 
Department  of  Aviation,  Chicago, 
Illinois. 

Application  Number:  02-09-C-OO- 
MDW. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $181,326,845. 

Earliest  Charge  Effective  Date: 
October  1,2045. 

Estimated  Charge  Expiration  Date: 
April  1.  2051. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxi  operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Chicago 
Midway  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Federal  inspection  services  facility. 
Replace  visual  approach  slope  indicator 

lights  with  precision  approach  path 

indicator  lights. 
North  triangle  ramp  development. 
West  triangle  ramp  development. 
Residential  insulation  2002-2004. 
Noise  barrier  extensions. 
Airfield  operations  area  gate  and  booth 

rehabilitation/reconfiguration. 
Equipment  acquisition  2002-2004: 

snow  removal  and  security 

equipment. 

Brief  Description  of  Withdrawn 
Project:  Obstruction  removal. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  by 
letter  dated  April  4,  2002.  Therefore,  the 
FAA  did  not  rule  on  this  project  in  this 
Record  of  Decision. 

Decision  date:  April  18,  2002. 

For  Further  Information  Contact: 
Philip  M.  Smithmeyer,  Chicago  Airports 
District  Office.  (847)  294-7335. 


Amendment  No.,  City,  State 

Amendment 
approved  date 

Original  ap- 
proved net 
PFC  revenue 

Amended  ap- 
proved net 
PFC  revenue 

Original  esti- 
mated charge 
exp.  date 

Amended  esti- 
mated charge 
exp.  date 

00-03-C-01-INL.  Intemational  Falls.  MN*  

03/22/02 
03/26/02 
03/26/02 

$316,992 
22.745.277 
64.133,333 

$316,992 
21,780.797 
42.350.240 

06/01/05 

95-01-C-05-MKE.  Milwaukee.  Wl  

95-03-C-04-MKE.  Milwaukee,  Wl  

04/01/99 
05/01/04 
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Amendments  to  PFC  Approvals— Continued 


Amendment  No..  City,  State 


Amendment 
approved  date 


Original  ap- 
proved net 
PFC  revenue 


Amended  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated charge 
exp  date 


Amended  esti- 
mated charge 
exp  date 


99-04-U-01-MKE,  Milwaukee.  Wl  . 
0O-05-U-01-MKE,  Milwaukee.  Wl  . 
00-06-C-01-MKE.  Milwaukee.  Wl  . 
00-01 -C-01 -FAY,  Fayetteville,  NC 
95-01-C-02-BFD.  Lewis  Run.  PA  . 
99-04-C-01-bli,  Bellingham.  WA*  . 

9B-03-C-01-LAN.  Lansing.  Ml 

94-01-C-02-BUR.  Burtiank.  CA  .... 
96-02-U-01-BUR.  Burbank.  CA  .... 


03/26/02 
03/26/02 
03/26/02 
04/04/02 
04/08/02 
04/23/02 
04/26/02 
04/30/02 
04/30/02 


NA 

NA 

22,667,375 

892,620 

285,366 

1,400,000 

3,306.343 

32.989.000 

NA 


NA 

NA 

88,029.494 

1.026.513 

288,090 

1 ,400,000 

2,906,220 

33,330,107 

NA 


05/01/04 
05/01/04 
07/01/06 
10/01/02 
05/01/03 
03/01/04 
06/01/02 
09/01/97 
09/01/97 


05/01/04 
05A31/04 
12/01/11 
11/01/05 
05/01/03 
06/01/03 
02/01/01 
09/01/97 
09/01/97 


Note:  The  amendments  denoted  by  an  asterisk  (*)  include  a  change  to  the  PFC  level  charged  from  $3.00  per  enplaned  passenger  to  $4.50 
per  enplaned  passenger.  For  International  Falls,  MN,  this  change  is  effective  on  June  1 ,  2002.  For  Bellingham,  WA,  this  change  is  effective  on 
July  1 ,  2002. 


ssued  in  Washington,  DC,  on  May  31, 
2pD2. 

Barry  Molar, 

Manager,  Airports  Financial  Assistance 
Division. 

[FR  Doc.  02-15142  Filed  6-14-02;  8:45  am] 
BIUJNC  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[8TB  Finance  Docket  No.  34177] 

Iowa,  Chicago  &  Eastern  Railroad 
Corporation — Acquisition  and 
Operation  Exemption — Lines  of  i&M 
Rail  Link,  LLC 

Iowa,  Chicago  &  Eastern  Railroad 
Corporation  (ICE)i  filed  a  notice  of 
eotemption  under  49  CFR  1150.31  on 
June  7,  2002,  to  acquire  and  operate  the 
following  rail  lines  and  assets  owned  by 
I&M  Rail  Link,  LLC  (IMRL),  a  Class  II 
carrier:  (1)  IMRL's  existing  rail  lines, 
which  extend  approximately  1,125 
miles  between  Chicago.  IL,  Kansas  City, 
MO,  and  Minneapolis/St.  Paul,  MN,  and 
across  Northern  Iowa  and  Southern 
Minnesota;  (2)  approximately  275  miles 
of  IMRL's  incidental  trackage  rights  over 
lines  of  other  carriers;  (3)  IMRL's 
ownership  and  operational  interests  in 
The  Kansas  City  Terminal  Railway 
Company;  (4)  IMRL's  ownership  and 
operational  interests  in  the  so-called 
"Joint  Agency"  in  Kansas  City  (jointly 
owned  with  "The  Kansas  City  Southern 
Railway  Company);  and  (5)  IMRL's 
interests  in  jointly  owned  and/or 
operated  industry  trackage  in  various 
locations,  including  South  Beloit,  IL, 
Beloit  and  Janesville,  Wl,  and  Clinton, 
L\. 


^  ICE  states  that  it  is  a  noncarrier  subsidiary  of 
Cedar  American  Rail  Holdings.  Inc.  (Holdings), 
which  is  a  wholly  owned  subsidian,'  of  Dakota, 
Minnesota  &  Eastern  Railroad  Corporation  (DME). 


ICE  States  that  DME  and  Holdings 
expect  to  file  an  application  in  STB 
Finance  Docket  No.  34178,  Dakota. 
Minnesota  &■  Eastern  Railroad 
Corporation  and  Cedar  American  Rail 
Holdings,  Inc. -Control-Iowa,  Chicago  &■ 
Eastern  Railroad  Corporation,  pursuant 
to  49  U.S.C.  11323(a)(3)  and  49  CFR 
1180.2(c),  to  continue  in  control  of  ICE 
once  ICE  acquires  the  IMRL  lines  and 
becomes  a  rail  carrier. 

Because  the  projected  revenues  of  the 
rail  lines  to  be  operated  exceed  $5 
million,  ICE  certified  to  the  Board,  on 
February  26,  2002,  that  the  required 
notice  of  its  rail  line  acquisition  was 
posted  at  the  workplace  of  the 
employees  of  IMRL  and  was  served  on 
the  national  offices  of  all  labor  unions 
with  employees  on  the  affected  lines  on 
February  25,  2002.  See  49  CFR 
1150.35(a),  referring  to  49  CFR 
1150.32(e). 

ICE  reported  that  it  intends  to 
consummate  the  transaction  on  or  after 
June  28,  2002. 

Prior  to  ICE's  filing  of  the  notice  of 
exemption,  the  Board  received  a  number 
of  submissions  from  interested  persons 
expressing  concern  about  the 
transaction.^  These  persons  identified  a 
number  of  potential  issues,  including 
financial,  environmental,  shipper,  and 
labor-related  matters  in  connection  with 


■*  The  Board  has  received  correspondence  from 
the  following  persons  raising  concerns  about,  or 
opposing.  ICE's  proposed  acquisition:  Iowa 
Department  of  Transportation,  municipality  of 
Dubuque.  lA.  and  Sethness  Products  Company 
(financial  viability,  environmental/community 
impacts,  and  shipper  effects);  East  Central 
Intergovernmental  Association  (community  and 
shipper  impacts):  Tyson  Foods.  Inc.  (rail  service): 
Iowa  Traction  Railroad  Company  (financial 
viability,  rail  service,  and  downgrading  of  IMRL's 
grain  lines):  municipalities  of  Marquette  and  Mason 
City.  lA.  and  Winona.  MN  (community  concerns); 
Dubuque  County  Board  of  Supervisors  (grain  and 
agricultural  marketing):  Brotherhixid  of  Locomotive 
Engineers  (lalxir  protection  for  IMRL  employees  and 
nnancia)  viability);  and  Ronald  D.  Barczak  and 
William  G.  jungliauer  (IMRL  employee  injury 
claims). 


ICE's  anticipated  acquisition.  Given  the 
passage  of  time  since  the  Board  received 
these  submissions  in  this  relatively  large 
transaction,  the  lack  of  any  response  on 
the  record  from  ICE  to  the  submissions, 
and  the  uncertainty  as  to  whether  ICE 
has  even  received  all  of  the 
submissions,  this  notice  is  being  issued 
to  advise  interested  parties  of  the 
process  to  be  used  for  handling  this 
matter. 

Under  the  Board's  exemption  rules, 
ICE's  exemption  to  acquire  and  operate 
IMRL's  lines  is  due  to  become  effective 
on  June  28,  2002  (21  days  after  the 
notice  was  filed).  See  49  CFR 
1150.35(e).  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  A  petition  to 
revoke  under  49  U.S.C.  10502(d)  does 
not  automatically  stay  the  transaction. 
Stay  petitions  must  be  filed  within  7 
days  of  the  filing  of  the  notice  of 
exemption  (no  later  than  June  14,  2002). 
Any  comments  on  the  notice  of 
exemption  that  parties  wish  the  Board 
to  consider  prior  to  the  effective  date  of 
the  exemption  must  be  filed  by  June  19. 
2002.  Replies  to  stay  petitions  and  other 
comments  will  be  due  by  June  21.  2002. 
To  be  considered,  stay  petitions  and  all 
comments,  regardless  of  when 
submitted  to  the  Board,  must  be  served 
on  ICE's  representative  in  a  manner  that 
ensures  receipt  by  June  14,  2002  (for 
stay  petitions)  and  by  June  19,  2002  (for 
all  other  comments). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34177.  must  be  filed  with 
the  Surface  Transportation  Board.  1925 
K  Street,  NW,  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  William  C. 
Sippel.  Fletcher  &  Sippel  LLC.  Two 
Prudential  Plaza,  Suite  3125. 180  North 
Stetson  Avenue.  Chicago.  IL  60601- 
6721. 
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Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"WWW.STB.DOT.GOV." 

Decided:  June  11,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  02-15202  Filed  6-14-02;  8:45  am] 

BiLLMG  CODE  4915-00-^ 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34214] 

Wallowa  County,  Oregon — Acquisition 
and  Operation  Exemption — Rail  Line  of 
Idaho  Norttiern  &  Pacific  Railroad 
Company  Between  Elgin  and  Joseph, 
OR 

Wallowa  County,  Oregon  (the 
County),  a  noncarrier,  has  filed  a  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  and  operate  a  62.58-mile  line  of 
railroad  of  Idaho  Northern  &  Pacific 
Railroad  Company  (INPR)  extending 
between  milepost  21.0  at  or  near  Elgin 
and  milepost  83.58  at  or  near  Joseph  in 
Wallowa  and  Union  Counties,  OR 
(Joseph  rail  line  or  the  line).' 

According  to  the  County,  an 
agreement  has  been  reached  between 
the  County  and  INPR  regarding  sale  and 
operation  of  the  rail  line.^  The  County 
certifies  that  its  projected  annual 
revenues  as  a  result  of  this  transaction 
do  not  exceed  those  that  would  qualify 
it  as  a  Class  III  rail  carrier,  and  that  such 


'  In  Idaho  Northern  6-  Pacific  Railroad 
Company — Abandonment  Exemption — in  Wallowa 
and  Union  Counties.  OB.  Docket  No.  AB-433X 
(STB  served  Mar.  12,  1997)  (March  12. 1997 
decision),  the  Board  granted  a  petition  for 
exemption  under  former  49  U.S.C.  10505  from  the 
prior  approval  requirements  of  former  49  U.S.C. 
10903  et  seq.  for  INPR  to  abandon  a  60.58-mile 
portion  (all  but  2  miles)  of  its  Joseph  rail  line, 
between  milepost  23.0  near  Elgin  and  milepost 
83.58  at  Joseph,  in  Wallowa  and  Union  Counties, 
OR,  subject  to  certain  conditions  (largely  relating  to 
environmental  concerns  in  connection  with  salvage 
activities)  and  provided  that  the  exemption  would 
become  effective  on  April  17, 1997.  In  a  decision 
served  in  this  proceeding  on  December  13,  2001. 
the  Board  substituted  a  modified  environmental 
condition  for  the  conditions  imposed  in  the  March 
12, 1997  decision.  The  County  states  that  INPR  has 
not  consummated  abandonment  of  any  part  of  the 
Joseph  rail  line. 

*The  County  states  that  INPR  will  operate  the 
line  until  the  later  of:  (1)  90  days  after  full  payment 
of  the  purchase  price:  or  (2)  the  designation  and 
qualification  of  a  new  operator.  The  County  will 
have  a  residual  common  carrier  obligation  to 
operate  the  line.  The  County  states  that  no  new 
authority  is  needed  for  INPR  to  operate  the  line 
because  INPR  never  exercised  the  authority  granted 
by  the  Board  for  it  to  abandon  or  discontinue 
service  over  the  described  60.58-mile  portion  of  the 
Joseph  rail  line. 


revenues  will  not  exceed  $5  million 
aimually. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  May 
31.  2002  (7  days  after  the  exemption 
was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction, 

AnsOriginad  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34214,  must  be  filed  with 
the  Surface  Transportation  Board,  Case 
Control  Unit,  1925  K  Street,  NW„ 
Washington,  DC  20423-0001.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Thomas  F.  McFarland, 
P.C,  208  South  LaSalle  St.,  Suite  1890, 
Chicago,  IL  60604-1194. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Decided:  June  7,  2002. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  02-15097  Filed  6-14-02;  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Importer  Self-Assessment  Program 

agency:  United  States  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  dociunent  advises  the 
public  of  the  implementation  of  the 
Importer  Self-Assessment  (ISA)  program 
and  describes  the  requirements  for 
participation  in,  and  benefits  under,  the 
ISA,  The  ISA,  which  was  developed  by 
Custotns  imder  its  regulatory  audit 
authority,  allows  interested  importers  to 
assess  their  own  compliance  with 
Customs  laws  and  regulations. 
Participation  in  the  ISA  is  open  to  all 
importers  who  are  participating 
members  in  the  Customs-Trade 
Partnership  Against  Terrorism, 
DATE:  Participation  in  the  ISA  will  be 
open  to  all  qualified  importers 
beginning  on  June  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Customs  Internet  website  (http:// 
www.customs.gov/imp-expl/comply/ 
isa.htm)  or  Russell  Ugone,  Director, 
Trade  Agreements  Branch,  Regulatory 
Audit  Division  (202-927-0728), 


SUPPLEMENTARY  INFORMATION: 

Background 

As  a  consequence  of  the  passage  of 
the  Customs  Modernization  provisions 
of  the  North  American  Free  Trade 
Agreement  Implementation  Act  (Public 
Law  103-182,  107  Stat.  2057),  an 
important  objective  of  Customs  in  the 
trade  compliance  process  has  been  to 
maximize  importer  compliance  with 
U.S.  trade  laws  while,  at  the  same  time, 
facilitating  the  importation  and  entry  of 
admissible  merchandise.  To  meet  this 
goal,  Customs  has  made  a 
comprehensive  effort  to  review, 
improve,  and  redesign,  on  an  ongoing 
basis,  the  trade  compliance  process 
using  established  business  practices, 
reengineered  tools,  and  new 
methodologies  that  improve  customer 
service  without  compromising  the 
enforcement  aspect  of  the  Customs 
mission. 

In  order  to  enable  interested  importers 
to  participate  in  a  program  that  would 
allow  them  to  assess  their  own 
compliance  with  Customs  laws  and 
regulations  on  a  continuing  basis, 
Customs  on  April  24,  1998,  published  in 
the  Federal  Register  (63  FR  20442)  a 
notice  of  a  plan  to  conduct  a  test 
regarding  the  Importer  Compliance 
Monitoring  Program  (ICMP).  On  April 
30,  2002,  Customs  published  a  notice  in 
the  Federal  Register  (67  FR  21322) 
advising  the  public  of  the  termination  of 
the  ICMP  test  because  importer 
participation  in  the  ICMP  remained 
below  the  level  anticipated  by  Customs 
when  the  ICMP  procedures  were 
developed.  That  notice  stated  that  the 
ICMP  waslieing  discontinued  in  favor 
of  a  new  program.  The  new  program. 
Importer  Self-Assessment  (ISA)  will 
continue  the  self-assessment  principles 
of  the  ICMP  while  relying  on  new 
methodologies  which  provide  upfront 
benefits  and  a  more  flexible  approach. 

The  purpose  of  this  notice  is  to 
describe  the  operation  of  the  ISA, 
including  the  requirements  for 
participation  in,  and  benefits  under,  the 
ISA  program. 

Description  of  the  Importer  Self- 
Assessment  Program 

Overview 

The  ISA  program  is  a  joint 
government-business  initiative  designed 
to  build  cooperative  relationships  that 
strengthen  trade  compliance.  It  is  based 
on  the  premise  that  importers  with 
strong  internal  controls  achieve  the 
highest  level  of  compliance  with 
Customs  laws  and  regulations.  The  ISA 
program  provides  a  means  to  recognize 
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and  support  importers  that  have 
implemented  such  systems. 

All  importers  who  are  current 
members  of  the  Customs-Trade 
Partnership  Against  Terrorism  (C- 
TPAT)  may  apply  for  ISA  by  signing  an 
ISA  Memorandum  of  Understanding 
(MOU)  and  completing  an  ISA 
questioimaire.  Customs  will  then  assess 
the  applicant's  readiness  to  assume  the 
responsibilities  of  ISA.  When  signed  by 
botii  parties,  the  MOU  will  establish  a 
partnership  between  the  importer  and 
Customs  and  will  provide  further 
benefits  as  described  below.  ISA 
applications  will  be  accepted  begiiming 
on  June  17,  2002, 

ISA  Participation  Requirements 

In  order  to  participate  in  the  ISA 
program,  an  importer  must: 

1.  Become  a  member  with  full  benefits 
oftheC-TPAT, 

2.  Be  a  resident  importer  in  the 
United  States  with  a  minimum  of  two 
years  importing  experience. 

3.  Agree  to  comply  with  all  applicable 
Customs  laws  and  regulations. 

4.  Have  and  maintain  a  system  of 
business  records  that  demonstrates  the 
accuracy  of  Customs  transactions. 

5.  Complete  an  ISA  questionnaire  and 
sign  an  ISA  MOU  under  which  the 
importer  agrees  to: 

a.  Establish,  document,  and 
implement  internal  controls; 

b.  Perform  periodic  testing  of  the 
system  based  on  risk; 

c.  Make  appropriate  adjustments  to 
internal  controls; 

d.  Inform  Customs  through 
appropriate  disclosures  of  material 
errors  identified  through  company 
reviews; 

e.  Maintain  an  audit  trail  fi-om 
financial  records  to  Customs 
declarations; 

f.  Maintain  results  of  testing  for  five 
years  and  make  test  information 
available  to  Customs  on  request;  and 

g.  Submit  an  annual  written 
notification  to  Customs  to  confirm  the 
identity  of  the  company  ISA  contact, 
and  confirm  the  importer  continues  to 
meet  the  requirements  of  the  ISA 
program  as  specifically  listed  here  and 
in  the  MOU. 

6.  Have  the  ability  to  connect  to  the 
Internet. 

Application  Process 

1.  Required  Information 

Each  application  for  participation  in 
the  ISA  program  must  include  the 
following  information  and 
documentation: 

a.  The  importer's  name; 


b.  A  unique  importer  number  (for 
example,  SSN,  BIN,  Customs  Assigned 
Importer*,  DUNS#); 

c.  A  statemeqt  certifying  to  the 
importer's  participation  in  C-TPAT; 

a.  A  statement  certifying  to  the 
importer's  ability  to  connect  to  the 
Internet;  and 

e.  A  signed  ISA  MOU  and  completed 
ISA  questionnaire. 

2.  Customs  Review  of  Application 

After  the  importer  has  submitted  an 
application.  Customs  will  review  the 
company  submission.  This  review  will 
include  a  risk  assessment  of  the 
applicant  and  review  of  the  application 
to  determine  the  applicant's  readiness  to 
assume  responsibilities  for  self- 
assessment.  In  some  cases  a  Customs 
multi-disciplinary  team  may  visit  the 
applicant  to  consult  with  the  company, 
to  discuss  and  review  the  company's 
internal  controls.  This  will  not  be  an 
aiidit  and  will  not  involve  extensive 
testing.  The  purpose  of  the  consultation 
is  to  determine  if  the  applicant  is  ready 
to  assume  the  responsibilities  of  self- 
assessment  and  to  provide  Custofns 
assistance  and  training  as  appropriate.  If 
Customs  determines  that  the  company  is 
not  ready  to  assume  the  responsibilities 
of  self-assessment,  Customs  will 
continue  to  work  with  the  company  to 
strengthen  and  improve  their  program. 
If  Customs  determines  the  applicant  is 
ready  to  assume  the  responsibilities  of 
self-assessment,  Customs  will  sign  the 
MOU, 

Customs  reserves  the  right,  in  its 
discretion,  to  approve  or  disapprove  an 
application.  Fuirther,  in  selecting 
applicants  for  participation  in  ISA, 
Customs  reserves  the  right  to  establish 
priorities  for  the  processing  and 
approval  of  applications  based  upon  the 
volume  and/or  nature  of  each 
applicant's  Customs  transactions  and 
other  factors,  including  whether  the 
applicant  had  a  previous  designation  as 
a  low-risk  importer,  whether  the 
applicant  made  a  prior  application 
under  the  ICMP  test,  and  whether  the 
applicant  was  engaged  in  management 
processes  involving  a  full-time  Account 
Manager  from  Customs.  First  priority 
will  be  given  to  importers  with  low-risk 
designation. 

ISA  Potential  Benefits 

Once  accepted  into  the  ISA  program, 
the  importer  becomes  eligible  for  the 
following  benefits: 

1.  The  importer  will  be  entitled  to 
receive  entry  summary  trade  data, 
including  analysis  support,  fi-om 
Customs. 

2.  Consultation,  guidance,  and 
training  by  Customs  will  be  available  to 


the  importer  as  requested  and  as 
resources  permit  (for  compliance 
assistance,  risk  assessments,  internal 
controls.  Customs  audit  trails,  etc.), 

3.  There  will  be  an  opportunity  to 
apply  for  coverage  of  multiple  business 
units. 

4.  The  importer  will  be  exempt  from 
all  comprehensive  compliance  audits 
(accounts  may  be  subject  to  onsite 
examinations  for  specific  reasons  but 
will  not  be  subject  to  comprehensive 
assessments  of  all  Customs  operations). 

5.  The  importer  will  be  able  to  use  a 
hotline  to  Regulatory  Audit  Division  key 
liaison  officials, 

6.  With  respect  to  an  importer's  right 
to  make  a  prior  disclosure  pursuant  to 
19  U.S,C.  1592(c)  or  1593a(c)  and  19 
CFR  162.74  when  the  importer  becomes 
aware  of  facts  that  may  represent  a 
violation  of  19  U.S.C.  1592  or  1593a,  an 
ISA  participant  may  utilize  the 
following  process:  Unless,  during 
Customs  assistance,  consultation  or 
training  with  an  ISA  participant, 
Customs  becomes  aware  of  errors  in 
which  there  is  an  indication  of  a 
fraudulent  violation  of  19  U.S.C.  1592  or 
1593a,  Customs  will  provide  a  written 
notice  to  the  participant  of  such  errors 
and  allow  30  days  from  the  date  of  the 
notification  for  the  participant  to  assess 
and,  if  determined  necessary,  to  file  a 
prior  disclosure  pursuant  to  19  CFR 
162.74.  This  benefit  does  not  apply  if 
the  matter  is  already  the  subject  of  an 
on-going  Customs  investigation. 

7.  In  the  event  that  civil  penalties  or 
liquidated  damages  are  assessed  against 
an  importer,  the  importer's  participation 
in  ISA  will  be  considered  in  the 
disposition  of  the  case. 

8.  The  importer  will  have  access  to  a 
Customs  team  consisting  of  an  Account 
Manager,  an  auditor  and  a  trade  analyst 
assigned  to  service  ISA  participants; 

9.  Additional  benefits  may  be  made 
available,  tailored  to  industry  needs  (by 
mutual  agreement). 

ISA  Continuing  Participation 
Requirements 

ISA  participants  must  remain  in 
compliance  with  the  requirements  of  the 
ISA  MOU,  which  include  the  annual 
notification  to  Customs.  In  connection 
with  this  notification.  Customs  will 
determine  if  additional  discussions  or 
reviews  of  company  controls  or 
documentation  are  necessary.  In 
addition,  ISA  participants  are 
responsible  for  making  appropriate 
ongoing  changes  to  internal  controls  as 
needed. 

As  indicated  above,  ISA  participants 
as  a  general  rule  will  not  be  subjected 
to  any  routine  or  periodic  on-site 
reviews  or  audits,  other  than 
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consultations  with  Customs  account 
managers  and  auditors  for  training, 
support  and  compliance  improvement 
purposes.  However,  a  participant  may 
be  subject  to  an  audit  or  on-site  review 
of  a  specific  issue  related  to  an 
identified  trade  compliance  risk.  In  such 
instances,  Customs  and  the  participant 
will  work  together  to  determine  a 
mutually  acceptable  course  of  action 
wherever  possible. 

If  a  participant  fails  to  follow  the 
terms  of  the  MOU,  fails  to  exercise 
reasonable  care  in  the  execution  of 
participant  obligations  under  the 
program  or  fails  to  abide  by  applicable 
laws  and  regulations,  the  participant 
may  be  subject  to  removal  from  the  ISA 
program.  If  Customs  believes  that  there 
is  a  basis  for  proposing  the  removal  of 
a  participant  from  the  ISA  program,  a 


written  notice  of  proposed  removal  will 
be  provided  to  the  participant  and  will 
apprise  the  participant  of  the  facts  or 
conduct  warranting  removal.  The 
participant  may  respond  to  the 
proposed  removal  by  writing  to  the 
Director,  Regulatory  Audit  Division, 
U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229,  within  15  days 
of  the  date  of  the  notice  of  proposed 
removal.  The  participant's  response 
should  address  the  facts  or  conduct 
charges  contained  in  the  notice  and 
should  state  how  compliance  will  be 
achieved.  A  final  written  decision  on 
the  proposed  removal  will  be  issued  to 
the  participant  by  Customs  after  the  15- 
day  response  period  has  closed. 
However,  in  the  case  of  willfulness  or 


where  public  health  interests  or  safety 
are  concerned,  a  removal  from  the  ISA 
program  may  be  effective  immediately 
as  a  final  action  and  without 
opportimity  for  written  response. 

Detailed  information  concerning  the 
ISA  program  is  maintained  at  the 
Customs  Internet  website  (http:// 
www.customs.gov/imp-expl/compIy/ 
isa.htm).  The  ISA  Handbook  available  at 
that  website  contains  general 
information  and  forms  needed  to  apply 
for  the  program  and  specific  information 
and  details  about  program  requirements 
and  benefits. 

Dated:  June  13,  2002. 
Douglas  M.  Browning, 

Deputy  Commissioner  of  Customs. 

[FR  Doc.  02-15308  Filed  6-13-02:  2:15  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart47 

[Docket  No.  FAA-2002-12377;  Notice  No. 
02-10] 

RiN2120-AH75 

Aircraft  Registration  Requirements; 
Clarification  of  Court  of  Competent 
Jurisdiction" 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  FAA  proposes  to  amend 
language  in  the  aircraft  registration 
regulations  governing  aircraft  last 
previously  registered  in  a  foreign 
country.  This  proposal  is  needed  to 
clarify  the  term  "court  of  competent 
jurisdiction."  This  action  is  intended  to 
clearly  describe  what  constitutes 
satisfactory  evidence  to  the 
Administrator  that  foreign  registration 
of  an  aircraft  has  ended  or  is  invalid. 
DATES:  Send  your  comments  on  or 
before  July  17.2002. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System.  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
12377  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Stanford,  Aircraft  Registration 
Branch,  AFS-750,  Civil  Aviation 
Registry,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Post 
Office  Box  25504,  Oklahoma  City.  OK 
73125:  Telephone  (405)  954-3131. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  action  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  to  the 
extent  possible  without  incurring 
expense  or  delay.  The  proposals  in  this 
document  may  be  changed  in  light  of 
the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2000- 
12377."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/arm/ 
nprm/nprm.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  or  by 


calling  (202)  267-9680.  Make  sure  to  . 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

Background 

On  August  9. 1946.  the  United  States 
became  a  party  to  the  Convention  on 
International  Civil  Aviation,  61  Stat. 
1180  (Chicago  Convention).  Under  the 
Chicago  Convention,  the  contracting 
parties  agreed  on  certain  principles  and 
arrangements  so  that  international  civil 
aviation  could  be  developed  in  a  safe 
and  orderly  manner. 

In  considering  the  orderly  registration 
of  aircraft.  Chapter  III— NATIONALITY 
OF  AIRCRAFT.  Article  17  of  the 
Chicago  Convention,  provides  that 
"aircraft  have  the  nationality  of  the 
State  in  which  they  are  registered." 
Therefore,  "an  aircraft  cannot  be  validly 
registered  in  more  than  one  State,  but  its 
registration  may  be  changed  from  one 
State  to  another"  (Article  18).  The  rules 
for  accomplishing  a  change  in 
registration  mandate  that  "the 
registration  or  transfer  of  registration  of 
aircraft  in  any  contracting  State  shall  be 
made  in  accordance  with  its  laws  and 
regulations"  (Article  19). 

Before  registering  an  aircraft,  an 
importing  State  must  first  ensure  that 
the  exporting  State  has  removed  the 
aircraft  form  its  registry.  Upon  request, 
the  contracting  State  of  last  registration, 
in  accordance  with  Article  21  of  the 
Chicago  Convention,  furnishes 
information  to  the  importing  State  that 
the  registration  of  a  specific  aircraft  has 
ended  and  the  aircraft  is  no  longer  on 
that  State's  registry. 

In  promulgating  §47.37,  the 
Administrator  determined  that  for 
purposes  of  United  States  registration, 
satisfactory  evidence  of  termination  of 
foreign  registration  included  "a  final 
judgment  or  decree  of  a  court  of 
competent  jurisdiction  that  determines, 
under  the  law  of  the  country  concerned, 
that  the  registration  has  in  fact  become 
invalid"  (14  CFR  47.37(b)(2)). 

The  Administrator  has  interpreted,  the 
phrase  "court  of  competent 
jurisdiction"  to  be  a  court  of  the  country 
where  the  aircraft  was  last  registered.  In 
each  of  two  recent  cases  (lAL  Aircraft 
Holding.  Inc.  v.  Federal  Aviation 
Administration,  206  F.3d  1042,  vacated, 
216  F.3d  1304  (11th  Cir.  2000) 
[hereinafter  referred  to  as  lAL  Aircraft] 
and  Air  One  Helicopters,  Inc.  v.  Federal 
Aviation  Admin..  86  F.3d  880  (9th  Cir. 
1996)  [hereinafter  referred  to  as  Air 
One]),  a  divided  panel  of  the  court 
interpreted  the  phrase  "court  of 
competent  jurisdiction"  differently  from 
the  FAA.  In  Air  One,  the  Ninth  Circuit 
implicitly  decided  that  a  United  States 
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court  of  appeals  was  itself  a  "court  of 
competent  jurisdiction"  capable  of 
rejecting  the  position  of  Spanish  registry 
officials  that  the  aircraft's  Spanish 
registry  was  valid.  In  lAL  Aircraft,  the 
Eleventh  Circuit  held  expressly  that  a 
state  trial  court  having  jurisdiction  over 
the  aircraft  in  rem  was  a  "court  of 
competent  jurisdiction"  that  could 
determine  that  a  Brazilian  registration 
was  invalid,  despite  Brazil's  continued 
insistence  that  its  registration  remained 
valid.  On  July  6.  2000,  the  Eleventh 
Circuit  vacated  its  earlier  decision  on 
he  grounds  that  the  court  lacked  Article 
in  jurisdiction  at  the  time  the  decision 
was  issued,  in  light  of  lAL  Aircraft's 
imdisclosed  sale  of  the  aircraft  while  the 
case  was  pending  before  the  court. 

The  FAA  does  not  agree  with  these 
decisions  rejecting  its  interpretation  of 
;:ts  own  regulation,  an  interpretation 
that,  under  governing  principles  of 
administrative  law,  should  have  been 
given  deference  by  the  courts.  However, 
the  FAA  does  not  believe  that  adhering 
to  its  position  and  continuing  to  litigate 
is  worth  the  potential  harm  done  to 
international  relations  by  possible 
additional  judicial  decisions  forcing  the 
FAA  to  register  aircraft  that  remain 
under  foreign  registration.  These 
judicial  decisions  may  simply 
"encourage  foreign  courts  to  rule,  in 
subsequent  cases,  that  aircraft  registered 
by  the  FAA  in  the  United  States  are  in 
fact  'validly'  registered  here"  (Air  One, 
O'Scannlain.  J.,  dissenting). 

General  Discussion  of  the  Proposal 

I   The  panel  majority  in  lAL  Aircraft 
suggested  the  FAA  consider  amending 
or  clarifying  the  regulation. 
Accordingly,  the  FAA  is  proposing  in 
this  NPRM  to  amend  §  47.37(b)(2)  to 
clarify  the  phrase  "court  of  competent 
jurisdiction."  The  proposed  amendment 
would  add  language  to  §  47.37(b)(2)  to 
more  clearly  describe  that  the  "court  of 
competent  jurisdiction"  must  be  a  court 
of  the  country  where  the  aircraft  was 
last  registered.  As  discussed  under  the 
background  section,  this  amendment  is 
necessary  for  FAA  compliance  with  the 
obligations  contained  in  the  Chicago 
Convention. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 


International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
this  proposed  regulation.  As  stated 
previously,  this  amendment  is  necessary 
for  FAA  compliance  with  the 
agreements  contained  in  the 
Convention. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  Regulatory 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatory  change.  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  the  costs. 

The  issues  addressed  by  the  proposed 
change  occur  infrequently.  FAA  is 
aware  of  only  two  cases  where 
judgments  were  pursued  and  obtained 
in  countries  other  than  where  the 
aircraft  was  last  registered  [lAL  Aircraft 
Holding,  Inc.  v.  Federal  Aviation 
Administration,  206  F.3d  1042,  1045, 
vacated,  216  F.3d  1304  (11th  Cir.  2000) 
and  Air  One  Helicopters,  Inc.  v.  Federal 
Aviation  Admin..  86  F.3d  880  (9th  Cir. 
1996).  This  would  indicate  that  any 
other  similar  situations  would  have 
been  in  accordance  with  FAA's 
interpretation  of  the  regulation,  i.e.,  the 
judgment  was  obtained  in  the  country 
where  the  aircraft  was  last  registered. 

If  adopted,  the  proposed  change 
would  affect  only  those  few  cases  which 
otherwise  might  have  been  filed  within 
the  United  States  rather  than  in  the 
country  where  the  aircraft  was  last 
registered.  While  there  may  be  some 
additional  costs  associated  with  those 
cases,  such  costs  would  vary  according 
to  the  country  of  last  registration  and  in 
some  cases  may  be  less  than  those 
normally  associated  with  obtaining  a 
proper  judgment  from  a  court  of  the 
United  States. 

The  proposed  change  offers  the 
benefits  of  compliance  with 
international  treaty  (Convention  on 
International  Civil  Aviation,  61  Stat. 
1180)  and  Section  44102  of  Title  49. 
United  States  Code.  The  benefits  of 
complying  with  international  law 
appear  to  justify  additional  costs,  if  any, 
associated  with  obtaining  a  judgment 
from  a  court  in  the  country  where  the 
aircraft  was  last  registered.  Accordingly, 


our  assessment  of  this  proposal 
indicates  that  its  economic  impact  is 
minimal. 

Since  its  costs  and  benefits  do  not 
make  it  a  "significant  regulatory  action" 
as  defined  in  the  Order,  we  have  not 
prepared  a  "regulatory  evaluation." 
which  is  the  written  cost/benefit 
analysis  ordinarily  required  for  all 
rulemaking  proposals  under  the  DOT 
Regulatory  Policies  and  Procedures.  We 
do  not  need  to  do  the  latter  analysis 
where  the  economic  impact  of  a 
proposal  is  minimal. 

Economic  Evaluation,  Regulatory 
Flexibility  Determination,  International 
Trade  Impact  Assessment,  and 
Unfunded  Mandates  Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and.  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits  and    . 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year  (adjusted  for 
inflation.) 

However,  for  regulations  with  an 
expected  minimal  impact  above- 
specified  analyses  are  not  required.  The 
Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  It  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  Evaluation  as  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  proposed  regulation.  Since 
this  final  rule  revises  and  clarifies  FAA 
rulemaking  procedures,  the  expected 
outcome  is  to  have  a  minimal  impact 
with  positive  net  benefits.  The  FAA 
requests  comments  with  supporting 
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justification  regarding  the  FAA 
detennination  of  minimal  impact. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  established  "as  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  number  of  small  entities.  If 
the  determination  is  that  it  will,  the 
agency  must  prepare  a  regulatory 
flexibility  analysis  described  in  the 
RFA.  However,  if  an  agency  determines 
that  a  proposed  or  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasons  should 
be  clear. 

The  proposed  rule  clarifies  the  term 
"court  of  competent  jurisdiction"  to 
clearly  describe  what  constitutes 
satisfactory  evidence  to  the 
Administrator  that  foreign  registration 
of  an  aircraft  has  ended  or  is  invalid.  Its 
economic  impact  is  minimal.  Therefore, 
we  certify  that  this  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Analysis 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce- of  the 
United  States.  Legitimate  domestic 


objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
hee  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including,  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  counties 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States.  In  accordance  with  the 
above  statute  and  policy,  the  FAA  has 
assessed  the  potential  affect  of  this 
proposed  rule  and  has  determined  that 
it  would  have  negligible  impact  and 
therefore  no  affect  on  any  trade- 
sensitive  activity. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  on  a  proposed  or  final  rule  that 
may  result  in  a  $100  million  or  more 
expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  The  proposed  rule  does  not 
contain  such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  yVe 
have  determined  that  this  action  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
have  determined  that  this  notice  of 


proposed  rulemaking  would  not  have 
federalism  implications. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  proposal 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  47 

Aircraft,  Reporting  and  recordkeeping 
requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  47  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  47— AIRCRAFT  REGISTRATION 

1.  The  authority  citation  for  part  47 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113-40114, 
44101-44108. 44110-44111. 44703-44704, 
44713,  45302,  46104,  46301;  4  U.S.T.  1830. 

2.  Amend  §4737  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

§47.37    Aircraft  last  previously  registered 
in  a  foreign  country. 

***** 

(b)  *  *  * 

(2)  A  final  judgment  or  decree  of  a 
court  of  competent  jurisdiction  of  the 
foreign  country,  determining  that,  under 
the  laws  of  that  country,  the  registration 
eihs  become  invalid. 

Dated:  Issued  in  Washington,  DC,  on  May 
17,  2002. 

Louis  C.  Cusimano, 

Acting  Director,  Flight  Standards  Service. 
[PR  Doc.  02-15195  Filed  6-14-02;  8:45  am] 
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Proposed  Rules: 

29 38552 

31 40136 

52 38552 

1813 38904 

1847 38908 

1852 38904,  38909 

49  CFR 

350 41196 

385 41196 

571 38704 

590 38704 

595 ....38423 

624 40100 

50  CFR 

11 38208 

16 39865 

17 40790 

37 38208 

222 41196 

223 41196 

635 39869 

648 38608,  38909 

600 40870 

660 39632,  40232,  40870 

679 40621 

Propos8d  Rutes: 

17 39106,  39206,  39936, 

40633,  40657 

18 39668 

20 40128 

223 38459,  39328.  40679 

224 39328 

226 39106.40679 
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622 40263 

648 39329 


660 38245,  39330 

679 40680 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  17,  2002 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program; 
Test  procedures- 
Dishwashers;  published 

12-18-01 
Dishwashers;  correction; 
published  5-1-02 

ENVIRONIMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Pennsylvania;  published  5-3- 
02 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

New  Hampshire;  published 
4-16-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
South  Carolina;  published  5- 
8-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Tribal  Self-Governance 
Amendments  of  2000; 
implementation: 
Indian  Health  Service:  tribal 
self-govemance;  published 
5-17-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Calvert  Cliffs  Nuclear  Power 
Plant,  MD;  security  zone; 
published  6-17-02 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  earner  safety  standards: 
Safety  fitness  procedures — 
Safety  auditors, 
investigators,  and 
inspectors;  certification; 
published  3-19-02 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Bank  activities  and  operations: 


Electronic  banking; 
published  5-17-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Extended  care  services; 
copayments;  published  5- 
17-02 

Filipino  veterans  eligible  for 
hospital  care,  nursing 
home  care,  and  medical 
sewices;  published  6-17- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtfi 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison — 

Rodeo  bulls;  testing 
requirement  eliminated; 
comments  due  by  6-24- 
02;  published  4-25-02 
[FR  02-10110] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
RUS  operational  controls; 
exceptions  under  Section 
306E  of  the  RE  Act; 
comments  due  Ijy  6-24- 
02;  published  5-24-02  (FR 
02-13102] 

AGRICULTURE 

DEPARTMENT 

Highly  erodible  land  and 
wetland  conservation: 
Categorical  minimal  effect 
exemptions;  comments 
due  by  6-24-02;  published 
4-23-02  [FR  02-09700] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  halibut  and  red 
king  crab;  comments 
due  by  6-27-02; 
published  5-28-02  [FR 
02-13255] 
Marine  mammals: 
Sea  turtle  conservation — 
Shrimp  trawling 
requirements;  Atlantic 
waters;  turtle  excluder 
devk:es;  comments  due 
by  6-24-02;  published 
5-30-02  [FR  02-13564] 


COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Futures 

Modernization  Act; 

implementation: 

Trading  facilities  and 
clearing  organizatk>ns; 
new  regulatory  framewortt; 
amendments;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10031] 

DEFENSE  DEPARTMENT 

Acquisition  regulatk>ns: 

Berry  Amendment; 
codification  and 
modification;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10094] 

Foreign  military  sales 
customer  involvement; 
comments  due  by  6-25- 
02;  published  4-26-02  [FR 
02-10093] 

Purchases  from  required 
source;  competition 
requirements;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10097] 
Federal  Acquisition  Regulation 

(FAR): 

Compensation  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 
comments  due  by  6-28-02; 
published  4-25-02  [FR  02- 
10124] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Metal  furniture  surface 
coating  operations; 
comments  due  by  6-24- 
02;  published  4-24-02  [FR 
02-07224] 
Miscellaneous  organic 
chemk:al  and  coating 
manufacturing;  comments 
due  by  6-28-02;  published 
5-1-02  [FR  02-10728) 
Munk:ipal  solid  waste 
landfills;  comments  due 
by  6-24-02;  published  5- 
23-02  [FR  02-12845] 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  6-28-02;  published  5- 
29-02  [FR  02-13112] 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

California;  comments  due  by 
6-24-02;  published  5-23- 
02  [FR  02-12839] 
Colorado;  comments  due  by 
6-24-02;  published  5-23- 
02  [FR  02-12965] 
Illinois;  comments  due  by  6- 
28-02;  published  5-29-02 
[FR  02-13246] 
Maryland;  comments  due  by 
6-27-02;  published  5-28- 
02  [FR  02-13110] 
Nebraska;  comments  due  by 
6-28-02;  published  5-29- 
02  [FR  02-13248] 
Pennsylvania;  comments 
due  by  6-24-02;  published 
5-23-02  [FR  02-12837] 
Air  quality  planning  purposes; 
designation  of  areas: 
Alaska;  comments  due  by 
6-24-02;  published  5-23- 
02  [FR  02-12966] 
Hazardous  waste: 
Land  disposal  restrictions — 
Chemical  Waste 
Management,  Inc., 
Kettleman  City,  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13114] 
Chemical  Waste 
Management,  Inc., 
Kettleman  City,  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13115] 
Solid  wastes: 
Hazardous  oil-bearing 
secondary  materials  from 
petroleum  refining  industry 
and  other  materials 
processed  in  gasification 
system  to  produce 
synthesis  gas;  comments 
due  by  6-24-02;  published 
3-25-02  [FR  02-07097] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  6-25- 
02;  published  4-24-02  [FR 
02-10040] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
California;  comments  due  by 

6-24-02;  published  5-15- 

02  [Ffl  02-11980] 
Georgia;  comments  due  by 

6-24-02;  published  5-10- 
.      02  [FR  02-11672] 
Michigan;  comments  due  by 

6-24-02;  published  5-9-02 

[FR  02-11606] 
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New  York;  comments  due 

by  6-24-02;  published  5-9- 

02  [FR  02-11607] 
Texas;  comments  due  by  6- 

24-02;  published  5-9-02 

[FR  02-11609] 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  rule 
User  fees;  comments  due 
by  6-28-02;  published  5- 
29-02  [FR  02-13320] 

5ENERAL  SERVICES 
IkDMINISTRATION 

-ederal  Acquisition  Regulation 

(FAR): 

Compensation  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Plant  species  from  Kauai 
and  Niihau,  HI; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13189] 

NTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Filing  of  documents  in 
electronic  fonn  instead  of 
in  paper  form;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10346] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Ooal  mine  and  metal  and 
nonmetal  mine  safety  and 
health: 

Asbestos  exposure; 
measuring  and  controlling; 
public  meetings; 
comments  due  by  6-27- 
02;  published  3-29-02  [FR 
02-07467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Compensation  cost  principle; 
comments  due  by  6-24- 


02;  published  4-23-02  [FR 
02-09665] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Nuclear  Energy  Institute; 
comments  due  by  6-24- 
02;  published  4-8-02  [FR 
02-08386] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties: 
Management  transactions; 
Form  8-K  disclosure; 
comments  due  by  6-24- 
02;  published '4-23-02  [FR 
02-09455] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 

Boston  Harbor,  Weymouth 
Fore  River,  and  Salem 
Harbor,  MA;  safety  and 
security  zones;  comments 
due  by  6-28-02;  published 
4-29-02  [FR  02-10407] 

Lake  Erie,  Pen^,  OH; 
security  zone;  comments 
due  by  6-24-02;  published 
5-24-02  [FR  02-13137] 
Regattas  and  marine  parades: 

St.  Mary's  Seahawk  Sprint; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07233] 

Volvo  Ocean  Race; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07232] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Airbus;  comments  due  by  6- 

24-02;  published  5-23-02 

[FR  02-12948] 
Boeing;  comments  due  by 

6-24-02:  published  4-23- 

02  [FR  02-09570] 
Eurocopter  France; 

comments  due  by  6-24- 

02;  published  4-23-02  [FR 

02-09728] 
Schweizer  Aircraft  Corp.; 

comments  due  by  6-24- 

02;  published  4-23-02  [FR 

02-09729] 


Airworthiness  standards: 
Special  conditions— 
Avidyne  Corp.;  comments 
due  by  6-24-02; 
published  5-24-02  [FR 
02-13131] 
Fairchild  Dornier  GmbH 
Model  728-100  airplane; 
comments  due  by  6-28- 
02;  published  5-14-02 
[FR  02-12023] 
Israel  Aircraft  Industries 
Model  1124  airplane: 
comments  due  by  6-24- 
02;  published  5-24-02 
[FR  02-13132] 
Mirage  PA-46-350P 
airplane;  comments  due 
by  6-24-02;  published 
5-24-02  [FR  02-13133] 
Class  E  airspace;  comments 
due  by  6-27-02;  published 
5-13-02  [FR  02-11775] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Marketable  book-entry 
Treasury  bills,  notes,  and 
bonds:  net  long  position  and 
application  of  35  percent 
limit;  reporting  requirements; 
comments  due  by  6-28-02; 
published  4-29-02  [FR  02- 
10547] 
Practice  and  procedure: 
Checks  drawn  on  United 
States  Treasury; 
endorsement  and 
payment;  comments  due 
by  6-24-02;  published  5- 
24-02  [FR  02-13033] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Basis  of  partner's  interest: 
determination;  comments 
due  by  6-27-02:  published 
3-29-02  [FR  02-07650] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Altemative  Mortgage 
Transaction  Parity  Act; 
preemption:  comments  due 
by  6-24-02;  published  4-25- 
02  [FR  02-10126] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3448/P.L.  107-188 

Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (June 
12,  2002;  116  Stat.  594) 

Last  List  June  12.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
hydra.gsa.gov/archives/ 
publaws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS^. 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifkation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


VI 
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Vll 


Title 


Stock  Number 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  phces,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Govemnient  Printing 

Offk». 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  Information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 1 95.00  domestic,  S298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-048-00001-1) 9.00       Jan.  1,  2002 

3  (1997  Compilation 
and  Parts  100  and 

101) (869-048-00002-0) 59.00      '  Jan.  1,  2002 

4  (869-048-00003-8) 9.00      "Jan.  1,2002 

SParU: 

1-699 (869-048-00004-6) 57.00        Jan.  1,  2002 

700-1199  (869-048-00005-4) 47.00        Jon.  1.  2002 

1200-End.  6  (6 
Reserved) (869-048-00006-2) "    58.00       Jan.  1,  2002 

7  Parts: 

1-26 (869-O48-00001-1) 41.00  Jan.  1.2002 

27-52  (869-048-00008-9) 47.00  Jan.  1,  2002 

5^209 (869-048-00009-7) 36.00  Jan.  1,  2002 

210-299 (869-048-00010-1) 59.00  Jan.  1.  2002 

300-399 (869-048-0001 1-9) 42.00  Jan.  1.  2002 

400-699 (869-048-00012-7) 57.00  Jan.  1.  2002 

700-899 (869-048-00013-5) 54.00  Jan.  1,  2002 

900-999 (869-048-00014-3) 58.00  Jan.  1.  2002 

1000-1199  (869-048-000 15-1) 25.00  Jan.  1.  2002 

1200-1599  (869-048-000 16-0) 58.00  Jan.  1,2002 

1600-1899 (869-048-00017-8) 61.00  Jan.  1,2002 

1900-1939  (869-048-000 18-6) 29.00  Jan.  1,2002 

1940-1949  (869-048-00019-4) 53.00  Jan.  1,  2002 

1950-1999  (869-048-00020-8) 47.00  Jan.  1.  2002 

2000-End (869-048-00021-6) 46.00  Jan.  1.  2002 

8  (869-048-00022-4) 58.00        Jan.  1,  2002 

9  Parts: 

1-199  (869-048-00023-2) 58.00        Jon,  1,2002 

200-£nd  (869-048^)0024-1) 56.00       Jan.  1,2002 

10  Parts: 

1-50  (869-048-00025-4) 58.00  Jan.  1.  2002 

51-199 (869-048-00026-7) 56.00  Jan.  1,  2002 

200-499 (869-048-00027-5) 44.00  Jon.  1,  2002 

500-End  (869-048-00028-3) 58.00  Jan.  1,2002 

11  (869-O48-00029-1) 34.00        Jan.  1,  2002 

12  Parts: 

1-199  (869-048-00030-5) 30.00  Jan.  1.2002 

200-219- (869-048-00031-3) 36.00  Jan.  1,  2002 

220-299 (869-048-00032-1) 58.00  Jan.  1.  2002 

300-499 (869-G48-00033-O) 45.00  Jan.  1.  2002 

500-599 (869-048-00034-8) 42.00  Jan.  1,  2002 

600-End  (869-048-00035-6) 61.00  Jan.  1,2002 

13  (869-048-00036-4) 47.00        Jan.  1,  2002 


14  Parts: 

1-59  (869-048-O0037-2)  .. 

60-139 (869-048-00038- 1)  .. 

140-199 (869-048-00039-9)  .. 

200-1199  (869-048-00040-2)  .. 

1200-End (869-048-00041-1)  .. 

15  Parts: 

0-299  (869-048-00042-9)  .. 

300-799 (869-048-O0043-7)  .. 

800-End  (869-048-00044-5)  .. 

16  Parts: 

0-999  (869-048-00045-3)  .. 

1000-End (869-048-00046-1)  .. 

17  Parts: 

1-199 (869-048-00048-8)  .. 

200-239 (869-044-00049-1)  .. 

240-£nd  (869-O44-O0050-4)  .. 

18  Parts: 

1-399  (869-044-00051-2)  .. 

400-End  (869-048-00052-6)  .. 

19  Parts: 

•1-140  (869^)48-00053-4)  .. 

141-199 (869-044-00054-7)  .. 

200-End  (869-048-00055-1)  .. 

20  Parts: 

1-399  (869-044-00056-3)  .. 

400-499 (869-044-00057-1)  .. 

500-End  (869-044-00058-0)  .. 

21  Parts: 

•1-99 (869-048-00059-3)  ., 

100-169 (869-044-00060-1)  . 

•170-199  (869-048-00061-5)  . 

200-299 (869-044-O0062-8)  . 

300-499 (869-044-00063-6)  . 

500-599 (869-044-00064-4)  . 

600-799 (869-O48-00065-8)  . 

800-1299  (869-044-00066-1)  . 

1300-End (869-044-00067-9)  . 

22  Parts: 

1-299  (869-044-00068-7)  . 

300-End  (869-044-00069-5)  . 

23  (869-044-00070-9)  . 

24  Parts: 

0-199  (869-044-00071-7)  . 

200-499 (869-O44-0O072-5)  . 

500-699 (869-048-00073-9)  . 

700-1699  (869-044-00074-1)  . 

1700-End (869-048-00075-5)  . 

25  (869-044-00076-8)  . 

26  Parts: 

§§1.0-1-1.60  (869-O44-0O077-6)  . 

§§1.61-1.169 (869-044-00078-4)  . 

§§1.170-1.300 (869-048-00079-8)  . 

§§1.301-1.400  (869-044-00080-6)  . 

§§1.401-1.440  (869-044-00081-4)  . 

§§1.441-1.500  (869-044-00082-2)  . 

§§1.501-1.640  (869-044-00083-1)  . 

§§1.641-1.850 (869-044-00084-9)  . 

§§1.851-1.907 (869-044-00085-7)  . 

§§1.908-1.1000  (869-O44-O0086-5)  . 

§§1.1001-1.1400  (869-044-00087-3). 

§§1.1401-End  (869-044-00088-1) 

2-29  (869-044-00089-0) 

•30-39 (869-048-00090-9) 

40-49  (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869-044-00093-8) 

500-599 (869-044-00094-6) 

600-End  (869-048-00095-0) 

27  Parts: 

1-199  (869-044-00096-2) 


Price 

Revision  Date 

60.00 

Jan. 

,2002 

58.x 

Jan. 

.2002 

29.00 

Jan. 

.2002 

47.00 

Jan. 

.2002 

41.00 

Jan. 

,2002 

37.00 

Jon, 

,2002 

58.00 

Jan. 

,2002 

40.00 

Jan. 

.2002 

47.00 

Jan. 

,2002 

57.00 

Jan. 

1,2002 

47.00 

Apr. 

1,2002 

51.00 

Apr. 

1.2001 

55.00 

Apr. 

1.2001 

56.00 

Apr. 

1.2001 

24.00 

Apr. 

1,2002 

57.00 

Apr. 

1,2002 

53.00 

Apr. 

1.2001 

29.00 

Apr. 

1,2002 

45.00 

Apr. 

1.2001 

57.00 

Apr. 

1.2001 

57.00 

Apr. 

1,2001 

39.00 

Apr. 

1.2002 

44.00 

Apr. 

1.2001 

47.00 

Apr. 

1.2002 

16.00 

Apr. 

1  2001 

27.00 

Apr. 

1.2001 

44.00 

Apr. 

1.2001 

16.00 

Apr. 

1.2002 

52.00 

Apr. 

1,2001 

20.00 

Apr. 

1.2001 

56.00 

Apr. 

1.2001 

42.00 

Apr. 

1.2001 

40.00 

Apr. 

1,2001 

53.00 

Apr. 

1.2001 

45.00 

Apr. 

1.2001 

29.00 

Apr. 

1.2002 

55.00 

Apr. 

1.2001 

29.00 

Apr. 

1,2002 

57.00 

Apr. 

1,2001 

43.00 

Apr. 

1,2001 

57.00 

Apr. 

1,2001 

55.00 

Apr. 

1.2002 

41.00 

Apr. 

1.2001 

58.00 

Apr. 

1,2001 

45.00 

Apr. 

1.2001 

44.00 

Apr. 

1.2001 

53.00 

Apr. 

1.2001 

54.00 

Apr. 

1,2001 

53,00 

Apr. 

1.2001 

55.00 

Apr. 

1,2001 

58.00 

Apr. 

1.2001 

54.00 

Apr. 

1.2001 

39.00 

Apr. 

1.2002 

26.00 

Apr. 

1,2002 

38.00 

Apr. 

1.2002 

54.00 

Apr. 

1.2001 

12.00 

sApr. 

1.2001 

16.00 

Apr. 

1,2002 

57.00        Apr.  1,2001 


Titie 


Stock  Number 


200-End  (669-044-00097-1) 

28  Parts: 

0-42  (869-044-00098-9) 

43-end  (869-044-00099-7) 

29  Parts: 

0-99  (869-044-00100-4) 

100-499 (869-044-001 01-2) 

500-899 (869-044-00102-1) 

900-1899  (869-044-00103-9) 

1900-1910  (§§1900  to 

1910,999)  (869-044-00104-7) 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 

1911-1925  (869-044-00106-3) 

1926 (869-044-00107-1) 

1927-End (869-044-00108-0) 

aOParta: 

1-199 (869-044-00109-8) 

200-699 (869-044-00110-1) 

700-End  (869-044-00111-7) 

31  Parts: 

0-199  (869-044-00112-6) 

200-End  (869-044-00113-6) 


Price 
26.00 

55.00 
50.00 


45.00 
14.00 
47.00 
33.00 


Revision  Date 
Apr.  1.2001 

July  1.2001 
July  1,2001 

July  1,2001 
*July  1.2001 
*July  1,2001 

July  1.2001 


Title 


Stock  Number 


Price  >   Revision  Date 


55.00        July  1,  2001 


42.00 
20.00 
45.00 
55.00 

52.00 
45.00 
53.00 

32.00 
56.00 


July  1 

'July  1 

July  1 

July  1 


2001 
2001 
2001 
2001 


July  1,  2001 
July  1,2001 
July  1.2001 


July  1. 
July  1. 


2001 
2001 


32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


2  July  1 
2  July  1 


1-190  (869-044-00114-4) 

191-399 (869-044-00115-2) 

400-629 (869-044-001 16-8) 

630-699 (869-044-00117-9) 

700-799 (869-044-00118-7) 

800-End  (869-044-00119-5) 

33  Parts: 

1-124  (869-044-00120-9) 

125-199 (869-044-00121-7) 

200-End  (869-044-00 122-5) 

34  Parts: 

1-299  (869-044-00123-3) 

300-399 (869-044-00124-1) 

400-End  (869-044-00125-0) 

85  (869-044-00126-8) 

36  Parts 

1-199  (869-044-00127-6) 

200-299 (869-044-00128-4)  . 

300-End  (869-044-00129-2)  , 

87  (869-044-00130-6)  , 

38  Parte: 

0-17  (869-044-00131-4)  , 

18-End  (869-044-00132-2)  . 


51.00 
57.00 
35.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 

43.00 
40.00 
56.00 


1984 

1984 

2  July  1,  1984 

*July  1,  2001 

July  1.2001 

'July  1,  2001 

July  1,  2001 

July  1,  2001 

July  1.2001 

July  1,  2001 
July  1,  2001 
July  1.  2001 

July  1.  2001 
July  1.2001 
July  1.2001 


10.00      'July  1.  2001 


34,00  July  1,  2001 

33.00  July  1,  2001 

55.00  July  1.  2001 

45.00  July  1.  2001 


53.00  July  1.  2001 

55.00  July  1,  2001 

10 (869-044-00133-1) 37,00  July  1,  2001 

40  Parts: 

1-49  (869-044-00134-9) 54.00  July  1,  2001 

50-51  (869-044-00135-7) 38.00  July  1,  2001 

52  (52.01-52.1018) (869-044-00136-5) 50.00  July  1,  2001 

52  (52.1019-End)  (869-044-00137-3) 55.00  July  1,  2001 

53-59  (869-044-00138-1) 28.00  July  1,  2001 

60(60.1-End)  (869-044-00139-0) 53.00  July  1,  2001 

60  (Apps)  (869-044-00 140-3) 51,00  July  1,  2001 

61-62  (869-O44-O0141-1) 35.00  July  1,  2001 

63  (63.1-63.599)  (869-044-00 142-0) 53.00  July  1,  2001 

63  (63.600-63.1199)  (869-044-00143-8) 44.00  July  1,  2001 

63  (63. 1200-End)  (869-044-00144-6) 56.00  July  1,2001 

64-71   (869-044-00145-4) 26.00  July  1,  2001 

72-80  (869-044-00146-2) 55,00  July  1,  2001 

81-85  (869-044-00147-1) 45.00  July  1,  2001 

86  (86.1-86.599-99)  (869-044-00148-9) 52.00  July  1,  2001 

86  (86.600-1 -End)  (869-044-00149-7) 45.00  July  1,  2001 

§7-99  (869-044-00 150-1) 54.W  July  1,2001 


100-135 (869-044-001 51-9) 

136-149 (869-044-00152-7) 

150-189 (869-044-00153-5) 

190-259 (869-044-00154-3) 

260-265 (869-044-00155-1) 

266-299 (869-044-00156-0) 

300-399 (869-044-00157-8) 

400-424 (869-044-00158-6) 

425-699 (869-044-00159-4) 

700-789  „•. (869-044-00160-8) 

790-End  (869-044-O0161-6) 

41  Chapters: 

1,  1-1  fOl-10  ; 


38.00 
55,00 
52.00 
34.00 
45.00 
45.00 
41.00 
51.00 
55.00 
55.00 
44.00 

13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  1. : 6.00 

8 4.50 

9 13.00 

10-17  9.50 

18,  Vol.  I.  Parts  1-5  13.00 

18.  Vol.  II,  Parts  6-19 13.00 

18.  Vd.  Ill,  Parts  20-52 13.00 

19-100  13.00 

1-100  (869-044-00162-4) 22.00 

101  (869-044-00163-2) 45.00 

102-200 (869-044-00164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

42  Parte: 

1-399  (869-044-00166-7)  .. 

400^29 (869-044-00167-5)  .. 

430-End  (869-044-00168-3)  .. 


51.00 

59.00 
58.00 

45.00 
56.00 


53.00 
31.00 
45.00 
55.00 

43.00 
35.00 
13.00 
41.00 
24.00 
31.00 
42.00 
36.00 
23.00 

55.00 
43.00 
36.00 
58.00 
55.00 

48  Chapters: 

1  (Parts  1-51)  (869-044-00 190K)) 60.00 

1  (Ports  52-99)  (869^)44-00191-8) 45.00 

2  (Ports  201-299) (869-044-00192-6) 53.00 

3-6  (869-044-00193-4) 31.00 

7-14  (869-044-00194-2) 51.00 

15-28  (869-044-00195-1) 53.00 

29-End  (869-044-00196-9) 38.00 

49  Parte: 

1-W  (869-044-00197-7) 55.00 

100-185 (869-044-00198-5) 60.00 

186-199 (869-044-00199-3) 18.00 

200-399 (869-044-00200-1) 60.00 

400-999 (869-044-0020 1-9) 58.00 

1000-1 199  , (869-044-00202-7) 26.00 


July  1.2001 
July  1.2001 
July  1.2001 
July  1.2001 
July  1.2001 
July  1.2001 
July  1.  2001 
July  1.2001 
July  1.  2001 
July  1.2001 
July  1.2001 

i  July  1,  1984 

^July  1.  1984 

3 July  I.  1984 

iJuly  1.  1984 

iJuly  1.  1984 

3  July  1.1984 

3  July  1.  1984 

^July  1,  1984 

3  July  1.  1984 

^July  1.  1984 

^July  1.  1984 

July  1.  2001 

July  1,2001 

July  1.  2001 

July  1.2001 

Oct.  1,2001 
Oct.  1.2001 
Oct.  1.2001 

Oct.  1.2001 
Oct.  1.2001 


Oct.  1,  2001 
Oct.  1.2001 
Oct.  1,2001 
Oct.  1.2001 


Oct. 
Oct. 


43  Parts: 

1-999  (869-044-00169-1)  .. 

lOOO-end  (869-044-001 70-5)  . 

44  (869-044-00171-3) 45.00        Oct.  1.  2001 

45  Parts: 

1-199  (869-044-00172-1)  .. 

200-499 (869-044-00173-0)  .. 

500-1199 '.....(869-044-00174-8)  .. 

1200-End (869-044-00175-6)  .. 

46  Parts: 

1-40 (869-044-00176-4)  .. 

41-69  (869-044-00177-2)  .. 

70-89  (869-044-00178-1)  .. 

90-139 (869-044-00179-9)  .. 

140-155 (869-044-00180-2)  .. 

156-165 (869-044-00181-1)  .. 

166-199 (869-044-00182-9)  .. 

200-499 (869-044-00183-7)  .. 

500-End  (869-044-00184-5)  .. 

47  Parte: 

0-19  (869-044-00185-3)  .. 

20-39  (869-044-00186-1)  .. 

40-69 (869-044-00 187-0)  .. 

70-79  (869-044-00188-8)  .. 

80-End  (869-044-00189-6)  .. 


2001 
2001 
Oct.  1.2001 
Oct.  1.  2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1.  2001 

Oct.  1,  2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1,2001 
Oct.  1,  2001 


2001 
2001 


Oct.  1. 
Oct.  1. 
Oct.  1.2001 
Oct.  1,2001 
Oct.  1.2001 
Oct.  1.2001 
(3ct,  1.2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 


Vlll 


Federal  Register/ Vol.  67,  No.  116 /Monday,  June  17,  2002 /Reader  Aids 


stock  Number  Price 

(869-044-00203-5) 21.00 


Revision  Date 

Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 

Jan.  I,  2001 
2001 

2000 

2000 
2000 
1999 


TNto 

1200-End 

50  Parts: 

1-199  (869-044-00204-3) 63.00 

200-599 (869-044-00205-1) 36.00 

600-End  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 

■   Aids (869-044-00047-4) 56.00 

Complete  2001  CFR  set .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued) 298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing) 290.00 

Complete  set  (one-time  moiling)  247.00 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

^The  July  1,  1985  edition  ol  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
tt>ose  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  conlains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  fuN  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  I, 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1.  2001,  through  January  1.  2002.  The  CFR  volume  issued  as  ol  January  1, 
2001  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
I.  2000.  through  April  I,  2001.  The  CFR  volume  issued  as  of  AprN  1.  2000  should 
■  be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1.  2001.  The  CFR  volume  issued  as  of  July  1.  2000  should 
be  retained. 


Would  you  like 
to  know. . . 

if  any  changes  tiave  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

I.SA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  nronthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  conected. 
335  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fonn.  Entries  are  canried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut>jects  are  earned  ' 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Tederal  Register  page  numtiers  with  the  date  of  publication 
in  the  Federal  Register. 


Order  Processing  Code: 

*5421 


Superintendent  of  Documents  SubjScrlpUon  Order  Form 


I I    X  iLiS,  enter  the  following  indicated  subscriptions  for 


one  year 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Sute,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     .NO 

May  we  make  your  namo^address  available  to  other  mailers?      ^J   I      I 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         j     |     |     |     |     |     |     l-fl 
LJ  VISA       lJ  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature  itvoi 

Mail  To;  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  yonr  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AE2   SM:th212J 

:  JOHN   SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97  R  I 


A  renewal  notice  will  be 
sent  approxjmately  90  days 
before  the  shown  date. 


:  ftFRDO  SMITH212J 

'   JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Omar  ProcMwnfl  Cod>- 

*  5468 


Superintendent  of  Documents  Subscription  Order  Form 

CItarg*  your  order. 
H's  Easyl 

DYES,  enter  my  subscriptio„(s)  as  follows:  ^  l^^^'^^'^^i^.^t^ 

Pbooe  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (L.SA),  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  addreu/attemion  line 


Street  address 


aty.  Sute,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (opaonaJ) 
Maywcnakejor 


YES    r«iO 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        I    I    I    I    I    I     I-  l-H 
ri  VISA       EU  MasterCard  Account 

I  I   M  I  I  I  I  I  I  I   M  I  I  I  I  ITTI 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  3206-AJ36 

Suspension  of  CHAMPVA  or  TRICARE 
or  TRICARE-for-Life  Eligibles' 
Enrollment  in  the  Federal  Employees 
Health  Benefits  (FEHB)  Program 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
allow  CHAMPVA  or  TRICARE  or 
TRICARE-for-Life  eligible  FEHB 
Program  annuitants,  survivors,  and 
former  spouses  to  suspend  their  FEHB 
enrollments,  and  then  return  to  the 
FEHB  Program  during  the  Open  Season, 
or  return  to  FEHB  coverage 
immediately,  if  they  iiivoluntarily  lose 
CHAMPVA  or  TRICARE  or  TRICARE- 
for-Life  coverage.  The  intent  of  this  rule 
is  to  allow  these  beneficiaries  to  avoid 
the  expense  of  continuing  to  pay  FEHB 
Program  premiums  while  they  are  using 
TRICARE  or  TRICARE-for-Life  or 
CHAMPVA  coverage,  without 
endangering  their  ability  to  return  to  the 
FEHB  Program  in  the  future. 
EFFECTIVE  DATE:  Effective  July  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Kaszynski,  Policy  Analyst, 
Insurance  Policy  and  Information 
Division,  OPM,  Room  3425,  1900  E 
Street,  NW.,  Washington,  DC  20415- 
DOOl.  Phone:  (202]  606-0004. 

SUPPLEMENTARY  INFORMATION:  Effective 
October  1.  2001,  the  National  Defense 
Authorization  Act  for  2001  reinstated 
TRICARE  coverage  for  Medicare-eligible 
uniformed  services  retirees,  their 
survivors  and  eligible  dependents  under 
the  new  TRICARE-for-Liffe  program. 
TRICARE  or  TRICARE-for-Life  coverage 
can  be  advantageous  to  many  uniformed 


services  beneficiaries  who  now  are 
covered  under  the  FEHB  Program  as 
Federal  civilian  annuitants,  survivors, 
or  former  spouses. 

Also,  recent  legislation,  Public  Law 
107-14,  provides  beneficiaries  over  age 
65  of  the  Department  of  Veterans  Affairs 
(VA)  with  coverage  secondary  to 
Medicare  under  the  Civilian  Health  and 
Medical  Program  of  the  Department  of 
Veterans  Affairs  (CHAMPVA). 
CHAMPVA  provides  similarly  attractive 
benefits  to  VA  eligible  beneficiaries  as 
those  benefits  provided  to  uniformed 
services  beneficiaries  under  the 
TRICARE  or  new  TRICARE-for-Life 
programs. 

Under  previous  FEHB  regulations, 
however,  an  annuitant,  survivor,  or 
former  spouse  who  canceled  his  or  her 
FEHB  coverage  to  use  CHAMPVA  or 
TRICARE  would  not  be  allowed  to 
return  to  FEHB  coverage.  Therefore, 
OPM  is  issuing  these  final  regulations  to 
allow  these  FEHB  participants  to 
suspend,  rather  than  cancel,  their  FEHB 
coverage  to  use  CHAMPVA  or  TRICARE 
or  the  new  TRICARE-for-Life  coverage. 
Under  this  rule,  eligible  individuals  are 
allowed  to  return  to  FEHB  coverage 
imrrvediately  if  they  involuntarily  lose 
CHAMPVA  or  TRICARE  or  TRICARE- 
for-Life  coverage  or  during  a  future 
FEHB  Open  Season. 

We  are  also  amending  our  regulations 
to  clarify  a  similar  situation  involving 
FEHB-covered  annuitants,  survivors, 
and  former  spouses.  The  regulations 
allow  an  individual  who  drops  FEHB 
coverage  when  he  or  she  enrolls  in  a 
Medicare-sponsored  plan,  or  in 
Medicaid  or  a  similar  State-sponsored 
program  of  medical  assistance  for  the 
needy,  to  return  to  FEHB  coverage 
during  the  annual  Open  Season  or 
immediately  upon  being  involuntarily 
disenroUed  from  the  non-FEHB 
coverage. 

On  September  26.  2001,  OPM 
published  an  interim  regulation  in  the 
Federal  Register  (66  FR  49086).  OPM 
received  comments  from  a  number  of 
individuals  as  well  as  the  Department  of 
Veterans  Affairs  on  the'  regulation. 
Three  commenters  were  not  sure  if  the 
regulation  allowed  surviving  spouses  of 
Federal  annuitants  to  suspend  their 
FEHB  coverage  to  use  TRICARE  or 
TRICARE-for-Life.  One  commenter  also 
wanted  to  know  if  a  surviving  spouse 
could  reenroll  in  the  FEHB  Program  if 
the  annuitant  passed  away  during  the 


suspension  period.  The  regulation 
authorizes  a  surviving  spouse,  who  is 
eligible  for  health  benefits  coverage  as  a 
survivor  annuitant,  to  suspend  FEHB 
coverage  while  maintaining  the  right  to 
reenroll  in  the  future.  In  order  to  qualify 
for  health  benefit  coverage  as  a  survivor 
aimuitant,  a  surviving  spouse  must  have 
been  enrolled  as  a  family  member  under 
the  annuitant's  Self  and  Family 
enrollment  and  qualify  to  receive  a 
portion  of  the  annuitant's  annuity  upon 
his/her  death.  The  regulation  also 
allows  individuals  who  become 
survivor  annuitants  during  a  period  of 
suspended  FEHB  coverage  to  reenroll 
even  though  the  survivor  didn't  make 
the  original  decision  to  suspend 
coverage.  The  survivor  must  have  been 
enrolled  under  the  annuitant's  Self  and 
Family  coverage  immediately  preceding 
the  annuitant's  suspension  of  FEHB 
coverage  and  otherwise  qualify  as  a 
survivor  annuitant. 

We  received  a  comment  from  the  VA 
stating  that  CHAMPVA  provides  the 
same  or  similar  benefits  to  VA  eligible 
beneficiaries  as  those  benefits  provided 
to  TRICARE  beneficiaries.  Because  of 
this,  the  VA  believes  that  individuals 
eligible  for  CHAMPVA  should  be 
permitted  to  suspend  FEHB  coverage 
under  the  same  conditions  as  those 
individuals  eligible  for  TRICARE  or 
TRICARE-for-Life.  We  agree  with  the 
VA  and  have  revised  the  regulation  to 
allow  annuitants.  sur\'ivors,  and  former 
spouses  to  suspend  FEHB  coverage  with 
the  right  to  reeru-oll  in  the  future. 

One  commenter  requested  that  we 
make  the  regulation  retroactive  to  the 
effective  date  of  the  TRICARE-for-Life 
legislation.  The  commenter  stated  that 
many  eligible  individuals  canceled 
rather  than  suspended  their  FEHB 
enrollments  because  that  was  the  only 
option  available  at  the  time.  The  actual 
date  that  the  new  TRICARE-for-Life 
program  became  effective  for  medical, 
hospital,  and  surgical  coverage  was 
October  1.  2001.  Our  interim  regulation 
was  published  and  effective  on 
September  26,  2001.  Therefore,  the 
authority  to  suspend,  rather  than  cancel, 
was  available  to  annuitants  and  former 
spouses  on  the  effective  date  of 
TRICARE-for-Life  coverage.  We  see  no 
need  to  make  further  changes  to  the 
regulation's  effective  date. 

One  commenter  requested  that  OPM 
give  spouses  of  living  civilian 
annuitants  the  opportunity  to  enroll  in 
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Self-Only  coverage  under  the  FEHB 
Program  while  allowing  annuitants  the 
opportunity  to  suspend  FEHB  coverage 
for  TRICARE  or  TRICARE-for-Life. 
Another  commenter  requested  that  0PM 
give  spouses  of  living  armuitants  the 
opportunity  to  suspend  their  FEHB 
enroUmeiit  with  the  right  to  reeruoll  in 
the  FEHB  Program  in  the  future. 
Existing  FEHB  law  does  not  authorize 
spouses  of  living  employees  or 
annuitants  to  enroll  in  the  FEHB 
Program  on  their  own  behalf.  Therefore, 
we  cannot  create  this  authority  through 
regulation. 

One  conunenter  asked  if  active  civil 
service  employees  could  suspend  their 
FEHB  coverage  to  use  TRICARE  or 
TRICARE-for-Life.  The  regulation  does 
not  allow  employees  to  suspend  their 
coverage.  This  is  because  employees 
have  always  had  the  option  of  canceling 
their  coverage  with  the  right  to  reenroll 
in  the  FEHB  Program  during  a  futiire 
Open  Season,  or  immediately  if  they 
involuntarily  lose  TRICARE  coverage.  In 
the  past,  aimuitants,  survivors,  and 
former  spouses  never  had  the  option  to 
reenroll  in  the  FEHB  Program  after 
leaving  for  TRICARE.  Our  new 
regulation  creates  this  authority. 

We  have  clarified  the  period  for 
submitting  suspension  documentation 
to  0PM  and  the  effective  date  of 
suspensions.  In  the  case  of  an 
involuntary  diseiuollment  from  non- 
FEHB  coverage,  if  an  eligible  individual 
does  not  request  to  reeiuoU  in  the  FEHB 
Program  within  the  time  period 
specified  by  the  regulation,  he  or  she 
must  wait  until  the  next  Open  Season  to 
reenroll. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  only  affects 
health  insiu-ance  carriers  under  the 
Federal  Employees  Health  Benefits 
Program. 

Executive  Order  12866,  Regulatory 
Review 

This  regulation  has  been  reviewed  by 
the  Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance. 
Health  professionals.  Hostages,  Iraq, 
Kuwait,  Lebanon,  Reporting  and  record 
keeping  requirements.  Retirement. 


U.S.  Office  of  Personnel  Management. 
Kay  Coles  )ames. 

Director. 

For  the  reasons  set  forth  in  the 
preamble,  OPM  is  amending  5  CFR  Part 
890  as  follows: 

PART  890-FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  Part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  §890.803  also 
issued  under  50  U.S.C.  403p,  22  U.S.C.  4069c 
and  4069C-1 ;  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513.  104  Stat.  2064, 
as  amended;  §890.102  also  issued  under 
sections  11202(f),  11232(e),  11246  (b)  and  (c) 
of  Pub.  L.  105-33,  111  Stat.  251;  and  section 
721  of  Pub.  L.  105-261, 112  Stat.  2061. 

2.  The  section  heading  in  §  890.304 
and  paragraph  (d](2]  are  revised  to  read 
as  follows: 

§  890.304    When  do  enrollments  terminate, 
cancel  or  suspend? 

***** 

(d)*  *  * 

(2)  An  aimuitant  or  survivor  annuitant 
may  suspend  enrollment  in  FEHB  for 
the  purpose  of  enrolling  in  a  Medicare- 
sponsored  plan  under  sections  1833, 
1876,  or  1851  of  the  Social  Security  Act, 
or  to  enroll  in  the  Medicaid  program  or 
a  similar  State-sponsored  program  of 
medical  assistance  for  the  needy,  or  to 
use  CHAMPVA  or  TRICARE  (including 
coverage  provided  by  the  Uniformed 
Services  Family  Health  Plan)  or 
TRICARE-for-Life  instead  of  FEHB 
coverage.  To  suspend  FEHB  coverage, 
documentation  of  eligibility  for  coverage 
under  the  non-FEHB  program  must  be 
submitted  to  the  retirement  system.  If 
the  documentation  is  received  within 
the  period  beginning  31  days  before  and 
ending  31  days  after  the  effective  date 
of  the  enrollment  in  the  Medicare- 
sponsored  plan,  or  the  Medicaid  or 
similar  program,  or  within  31  days 
before  or  after  the  day  designated  by  the 
aimuitant  or  survivor  aimuitant  as  the 
day  he  or  she  wants  to  suspend  FEHB 
coverage  to  use  CHAMPVA  or  TRICARE 
(including  the  Uniformed  Services 
Family  Health  Plan)  or  TRICARE-for- 
Life  instead  of  FEHB  coverage,  then 
suspension  will  be  effective  at  the  end 
of  the  day  before  the  effective  date  of  the 
enrollment  or  the  end  of  the  day  before 
the  day  designated.  Otherwise,  the 
suspension  is  effective  the  first  day  of 
the  first  pay  period  that  begins  after  the 
date  the  retirement  system  receives  the 
documentation. 
***** 

3.  The  section  heading  in  §  890.306 
and  paragraph  (f)(l)(ii]  are  revised, 


paragraphs  (f)(l)(iii)  and  {f){l)(iv)  are 
removed,  paragraph  {h)  is  revised,  and 
paragraph  (i)  is  removed  and  reserved  to 
read  as  follows: 

§  890.306    When  can  annuitants  or  survivor 
annuitants  change  enrollment  or  reenroll 
and  what  are  the  effective  dates? 

***** 

(D*  *  * 

(ii)  An  annuitant  or  survivor 
aimuitant  who  suspended  enrollment 
under  this  peirt  to  enroll  in  a  Medicare- 
sponsored  plan  under  sections  1833, 
1876,  or  1851  of  the  Social  Security  Act, 
or  to  enroll  in  a  Medicaid  or  similar 
State-sponsored  program  of  medical 
assistance  for  the  needy,  or  to  use 
CHAMPVA  or  TRICARE  (including  the 
Uniformed  Services  Family  Health  Plan) 
or  TRICARE-for-Life  coverage  instead  of 
FEHB  coverage,  may  reenroll. 
***** 

(h)  ReenroUment  of  annuitants  or 
survivor  annuitants  who  suspended 
enrollment  to  enroll  in  a  Medicare- 
sponsored  plan,  or  a  Medicaid  or 
similar  State-sponsored  program;  or  to 
use  CHAMPVA  or  TRICARE  (including 
the  Uniformed  Services  Family  Health 
Plan)  or  TRICARE-for-Life  coverage 
instead  of  FEHB  coverage. 

(1)  An  annuitant  or  survivor  annuitant 
who  had  been  enrolled  (or  was  eligible 
to  enroll)  for  coverage  under  this  part 
and  suspended  the  enrollment  for  the 
purpose  of  enrolling  in  a  Medicare 
sponsored  plan  imder  sections  1833, 
1876,  or  1851  of  the  Social  Secvuity  Act, 
or  to  enroll  in  the  Medicaid  program  or 
a  similar  State-sponsored  program  of 
medical  assistance  for  the  needy,  or  to 
use  CHAMPVA  or  TRICARE  (including 
the  Uniformed  Services  Family  Health 
Plan)  or  TRICARE-for-Life  coverage 
instead  of  the  FEHB  Program  (as 
provided  by  §  890.304(d)),  and  who 
subsequently  involuntarily  loses 
coverage  under  one  of  these  programs, 
may  immediately  reenroll  in  any    - 
available  FEHB  plan  under  this  part  at 
any  time  beginning  31  days  before  and 
ending  60  days  after  the  loss  of 
coverage.  A  reenrollment  under  this 
paragraph  (h)  of  this  section  takes  effect 
on  the  date  following  the  effective  date  ■ 
of  the  loss  of  coverage  as  shown  on  the 
documentation  ft'om  the  non-FEHB 
coverage.  If  the  request  to  reenroll  is  not 
received  by  the  retirement  system 
within  the  time  period  specified,  the 
annuitant  must  wait  until  the  next 
available  Open  Season  to  reenroll. 

(2)  An  annuitant  or  survivor  annuitant 
who  suspended  enrollment  in  the  FEHB 
Program  to  enroll  in  a  Medicare 
sponsored  plan  or  the  Medicaid  or 
similar  State-sponsored  program  of 
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medical  assistance  for  the  needy,  or  to 
use  CHAMPVA  or  TRICARE  (including 
the  Uniformed  Services  Family  Health 
Plan)  or  TRICARE-for-Life,  but  now 
wants  to  reenroll  in  the  FEHB  Program 
for  any  reason  other  than  an  involuntary 
loss  of  coverage,  may  do  so  during  the 
next  available  Open  Season  (as  provided 
by  paragraph  (f)  of  this  section). 

(i)  [Reserved] 
***** 

4.  The  section  heading  in  §  890.806 
€md  paragraphs  (f)(l)(ii)  are  revised, 
paragraphs  (f)(l)(iii)  and  ff)(l)(iv)  are. 
removed,  paragraph  (h)  is  revised,  and 
paragraph  (i)  is  removed  and  reserved  to 
read  as  follows: 

§890.806    When  can  former  spouses 
change  enrollment  or  reenroll  and  what  are 
the  effective  dates? 

***** 

(f)  *   *   * 

(1)  *  *  * 

(ii)  A  former  spouse  who  suspended 
the  enrollment  under  this  part  for  the 
purpose  of  enrolling  in  a  Medicare 
sponsored  plan  under  sections  1833, 
1876,  or  1851  of  the  Social  Security  Act, 
or  to  enroll  in  the  Medicaid  program  or 
a  similar  State-sponsored  program  of 
medical  assistance  for  the  needy,  or  to 
use  CHAMPVA  or  TRICARE  (including 
the  Uniformed  Services  Family  Health 
Plan)  or  TRICARE-for-Life  coverage 
instead  of  FEHB  coverage,  may  reenroll. 
***** 

(h)  Reenrollment  of  former  spouses 
who  suspended  enrollment  to  enroll  in 
a  Medicare  sponsored  plan,  or  the 
Medicaid  or  similar  State-sponsored 
program,  or  to  use  CHAMPVA  or 
TRICARE  (including  the  Uniformed 
Services  Family  Health  Plan)  or 
TRICARE-for-Life  coverage  instead  of 
FEHB  coverage. 

(1)  A  former  spouse  who  had  been 
enrolled  for  coverage  under  this  part 
and  suspended  enrollment  for  the 
purpose  of  enrolling  in  a  Medicare 
sponsored  plan  under  sections  1833. 
1876,  or  1851  of  the  Social  Security  Act, 
or  to  enroll  in  Medicaid  or  similar  State- 
sponsored  program  of  medical 
assistance  for  the  needy,  or  to  use 
CHAMPVA  or  TRICARE  (including  the 
Uniformed  Services  Family  Health  Plan) 
or  TRICARE-for-Life  coverage  instead  of 
FEHB  (as  provided  in  §  890.807(e)),  or 
who  meets  the  eligibility  requirements 
of  §  890.803  and  the  application  time 
limitation  requirements  of  §  890.805, 
but  postponed  enrollment  in  the  FEHB 
Program  for  the  purpose  of  enrolling  in 
one  of  these  non-FEHB  programs,  and 
who  subsequently  involuntarily  loses 
coverage  under  one  of  these  programs, 
may  immediately  reenroll  in  any 


available  FEHB  plan  under  this  part  at 
any  time  beginning  31  days  before  and 
ending  60  days  after  the  loss  of 
coverage.  A  reenrollment  under  this 
paragraph  (h)  of  this  section  takes  effect 
on  the  date  following  the  effective  date 
of  the  loss  of  coverage  as  shown  on  the 
documentation  from  the  non-FEHB 
coverage.  If  the  request  to  reenroll  is  not 
received  by  the  employing  office  or 
retirement  system  within  the  time 
period  specified,  the  former  spouse 
must  wait  until  the  next  available  Open 
Season  to  reenroll. 

(2)  A  former  spouse  who  suspended 
enrollment  in  the  FEHB  Program  to 
enroll  in  a  Medicare  sponsored  plan,  or 
the  Medicaid  program  or  a  similar  State- 
sponsored  program  of  medical 
assistance  for  the  needv,  or  to  use   • 
CHAMPVA  or  TRICARE  (including  the 
Uniformed  Services  Family  Health  Plan) 
or  the  TRICARE-for'Life  program,  but 
now  wants  to  reenroll  in  the  FEHB 
Program  for  any  reason  other  than  an 
involuntary  loss  of  coverage,  may  do  so 
during  the  next  available  Open  Season 
(as  provided  by  paragraph  (f)  of  this 
section). 

(i)  [Reserved] 
***** 

5.  The  section  heading  in  §  890.807 
and  paragraphs  (e)(2)  and  (e)(4)  are 
revised  to  read  as  follows; 

§  890.807    When  do  enrollments  terminate, 
cancel  or  suspend? 

***** 

(e)*   *  * 

(2)  A  former  spouse  may  suspend 
enrollment  in  FEHB  for  the  purpose  of 
enrolling  in  a  Medicare  sponsored  plan 
under  sections  1833,  1876,  or  1851  of 
the  Social  Security  Act,  or  to  enroll  in 
the  Medicaid  program  or  a  similar  State- 
sponsored  program  of  medical 
assistance  for  the  needy,  or  to  use 
CHAMPVA  or  TRICARE  (including  the 
Uniformed  Services  Family  Health  Plan) 
or  TRICARE-for-Life  coverage  instead  of 
FEHB  coverage.  To  suspend  FEHB 
coverage,  documentation  of  eligibility 
for  coverage  under  the  non-FEHB 
Program  must  be  submitted  to  the 
employing  office  or  retirement  system.  If 
the  documentation  is  received  within 
the  period  beginning  31  days  before  and 
ending  31  days  after  the  effective  date 
.of  the  enrollment  in  the  Medicare 
sponsored  plan,  or  the  Medicaid  or 
similar  program,  or  within  31  days 
before  or  after  the  day  designated  by  the 
former  spouse  as  the  day  he  or  she 
wants  to  suspend  FEHB  coverage  to  use 
CHAMPVA  or  TRICARE  (including  the 
Uniformed  Services  Family  Health  Plan) 
or  TRICARE-for-Life  coverage  instead  of 
FEHB  coverage,  then  the  suspension 
will  be  effective  at  the  end  of  the  day 


before  the  effective  date  of  the 
enrollment  or  the  end  of  the  day  before 
the  day  designated.  Otherwise,  the 
suspension  is  effective  the  first  day  of 
the  first  pay  period  that  begins  after  the 
date  the  employing  office  or  retirement 
system  receives  the  documentation. 
***** 

(4)  A  former  spouse  who  cancels  his 
or  her  enrollment  for  any  reason  may 
not  later  reenroll  in  the  FEHB  Program. 

[FR  Doc.  02-15275  Filed  6-17-02:  8:45  am) 

BILUNG  CODE  6325-50-^ 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Doclcet  No.  02-017-1} 

Pine  Shoot  Beetle;  Addition  to 
Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  by  adding  1 1 
counties  in  Illinois,  Indiana,  Maine, 
Michigan.  Ohio,  and  Wisconsin  to  the 
list  of  quarantined  areas.  This  action  is 
necessary  to  prevent  the  spread  of  pine 
shoot  beetle,  a  pest  of  pine  products, 
into  noninfested  areas  of  the  United 
States. 

DATES:  This  interim  rule  is  effective 
June  18,  2002.  We  will  consider  all 
comments  that  we  receive  on  or  before 
August  19,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-017-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-017-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-017-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
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SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related  • 

information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  bttp:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jonathan  Jones,  Operations  Officer, 
Invasive  Species  and  Pest  Management, 
PPQ.  APHIS,  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPLEMENTARY  information: 
Background 

The  regulations  in  7  CFR  301.50 
through  301.50-10  (referred  to  below  as 
the  regxdations)  restrict  the  interstate 
movement  of  certain  regulated  articles 
from  quarantined  areas  in  order  to 
prevent  the  spread  of  pine  shoot  beetle 
(PSB)  into  noninfested  areas  of  the 
United  States. 

PSB  is  a  pest  of  pine  trees  that  can 
cause  damage  in  weak  and  dying  trees, 
where  reproduction  and  inunatine 
stages  of  PSB  occur.  Dining  "maturation 
feeding,"  yoimg  beetles  t\umel  into  the 
center  of  pine  shoots  (usually  of  the 
current  year's  growth),  causing  stunted 
and  distorted  growth  in  host  trees.  PSB 
is  also  a  vector  of  several  diseases  of 
pine  trees.  Factors  that  may  result  in  the 
establishment  of  PSB  populations  far 
from  the  location  of  the  original  host 
tree  include:  (1)  Adults  can  fly  at  least 
1  kilometer,  and  (2)  infested  trees  and 
pine  products  are  often  transported  long 
distances.  This  pest  damages  urban 
ornamental  trees  and  can  cause 
economic  losses  to  the  timber, 
Christmas  tree,  and  nursery  industries. 

PSB  hosts  include  all  pine  species. 
The  beetle  has  been  foimd  in  a  variety 
of  pine  species  (Pinus  spp.)  in  the 
United  States.  Scotch  pine  (P.  sylvestris) 
is  the  preferred  host  of  PSB.  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  has  determined,  based  on 
scientific  data  from  European  countries, 
that  fir  [Abies  spp.),  larch  (Larix  spp.), 
and  spruce  (Picea  spp.)  are  not  hosts  of 
PSB. 

Sinveys  conducted  by  State  and 
Federal  inspectors  revealed  11 
additional  areas  infested  with  PSB  in  6 
States  (Illinois,  Indiana,  Maine, 
Michigan,  Ohio,  and  Wisconsin).  Copies 
of  the  surveys  may  be  obtained  by 


writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

The  regulations  in  Sec.  301.50-3 
provide  that  the  Administrator  of  APHIS 
will  list  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  in 
which  PSB  has  been  foimd  by  an 
inspector,  in  which  the  Administrator 
has  reason  to  believe  PSB  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  PSB  has  been  found. 

In  accordance  with  these  criteria,  we 
are  designating  Marshall  and  Tazewell 
Counties,  IL;  Brown,  Fayette,  Hendricks, 
and  Owen  Counties,  IN;  Franklin 
County,  ME;  Dickinson  County,  MI; 
Franklin  and  Monroe  Counties,  OH;  and 
Kenosha  County,  WI,  as  quarantined 
areas,  and  we  are  adding  them  to  the  list 
of  quarantined  areas  provided  in 
§301.50-3(c). 

Entities  affected  by  this  interim  rule 
may  include  nursery  stock  growers, 
Christmas  tree  farms,  logging 
operations,  and  others  who  sell,  process, 
or  move  regulated  articles.  As  a  result  of 
this  interim  rule,  any  regulated  articles 
to  be  moved  interstate  from  a 
quarantined  area  must  first  be  inspected 
and/or  treated  in  order  to  qualify  for  a 
certificate  or  limited  permit  authorizing 
the  movement. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  PSB  from 
spreading  to  noninfested  areas  of  the 
United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportimity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action,  ' 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 


the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
ciurentiy  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Sublects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711,  7712.  7714, 
7731,  7735.  7751,  7752,  7753.  and  7754;  7 
CFR  2.22.  2.80.  and  371.3. 

Section  301.75-15  also  issued  under 
Sec.  204,  Title  II,  Pub.  L.  106-113,  113 
Stat.  1501A-293;  sections  301.75-15 
and  3f   .75-16  also  issued  under  Sec. 
203,  Ti.le  II,  Pub.  L.  106-224,  114  Stat. 
400  (7  U.S.C.  1421  note). 

2.  Section  301.50-3  is  amended  as 
follows: 

a.  In  paragraph  (c),  under  Illinois,  by 
adding  new  counties  in  alphabetical 
order. 

b.  In  paragraph  (c),  under  Indiana,  by 
adding  new  counties  in  alphabetical 
order. 
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c.  In  paragraph  (c),  under  Maine,  by 
adding  a  new  county  in  alphabetical 
Drder. 

d.  In  paragraph  (c),  under  Michigan, 
jy  adding  a  new  county  in  alphabetical 
order. 

e.  In  paragraph  (c),  under  Ohio,  by 
adding  new  counties  in  alphabetical 
order. 

f.  In  paragraph  (c),  under  Wisconsin, 
jy  adding  a  new  county  in  alphabetical 
order. 

g.  In  paragraph  (d),  by  revising  the 
nap. 

1301.50-3    Quarantined  areas. 

*        *         *        * 

(c)  *  *  * 
tLUNOIS 


Marshall  County.  The  entire  county.        MICHIGAN 

***** 

*         *        * 

Tazewell  County.  The  entire  county. 

***** 

INDIANA 

***** 

Brown  County.  The  entire  county. 

***** 

Fayette  County.  The  entire  county. 

***** 

Hendricks  County.  The  entire  county. 

***** 

Owen  County.  The  entire  county. 


MAINE 

Franklin  County.  The  entire  county. 


Dickinson  County.  The  entire  county. 

*  *        *        *        * 

OHIO 

*  *        *        *        * 

Franklin  County.  The  entire  county. 

*  *        *        *        * 

Monroe  County.  The  entire  county. 

***** 

WISCONSIN 

*  *        *        *        • 

Kenosha  County.  The  entire  county. 

*  *        *        *        * 

(d)  *  *  * 


-Pine  Shoot  Beetle  (Tomicus  piniperda)  Quarantine 
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Done  in  Washington.  DC.  this  13th  day  of 
lune  2002. 
Bobby  R.  Acord, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  02-15336  Filed  6-17-02;  8:45  am] 
BU.UNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

7  CFR  Part  723 
RIN  0560-AG68 

Sale  and  Purchase  of  Flue-Cured 
Tobacco  Across  County  Lines  (Florida 
and  Georgia) 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  regulations 
that  govern  tobacco  quotas  and 
allotments  to  allow  the  transfer  by  sale 
of  a  flue-cured  quota  in  either  Georgia 
or  Florida  to  another  farm,  for 
production  on  that  farm,  in  another 
coimty  in  that  State.  The  Farm  Service 
Agency  (the  Agency)  held  a  referendum 
of  producers  to  determine  their  opinion 
on  the  sale  of  allotments  across  coxmty 
lines.  Flue-cured  producers  in  Georgia 
and  Florida  voted  to  permit  transfers 
across  coimty  lines  and  this  rule 
implements  those  resvdts. 
DATES:  Effective  June  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham,  Agricultural  Program 
Specialist,  Tobacco  Branch,  FSA, 
USDA,  STOP  0514. 1400  Independence 
Avenue.  SW,  Washington.  DC  20250- 
0540:  Telephone— (202)  720-2715; 
electronic  mail: 
ann_wortham@wdc.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  was  not  determined  to  be 
significant  or  economically  significant 
by  the  Office  of  Management  and 
Budget. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
United  States  Department  of  A^culture 
(USDA)  is  not  required  by  5  U.S.C.  553 
or  any  other  law  to  publish  a  notice  of 
proposed  rulemaking  on  the  substance 
of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 


on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  consultation  with  State 
and  local  officials.  See  the  notice  related 
to  7  era  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  provisions  of  Title 
II  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  for  State,  local  and 
tribal  governments  or  the  private  sector. 
Therefore  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
assistance  program,  as  found  in  the 
Catalogue  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies  is 
as  follows: 

10.051 — Commodity  Loans  and  Loan 
Deficiency  Payments. 

Paperwork  Reduction  Act 

This  rule  does  not  impact  the 
information  collection  requirements  of  7 
CFR  part  723  approved  by  OMB  and 
assigned  OMB  control  number  0560- 
0058. 

Discussion  of  Final  Rule 

This  Final  Rule  will  amend  7  CFR 
part  723  by  implementing  requirements 
of  the  Agricidture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
2000,  Pub.  L.  106-78  (die  Act),  that 
allow  transfer  by  sale  of  flue-cured 
tobacco  allotment  or  quota  across 
county  lines  if  a  majority  of  eligible 
producers  so  vote  in  a  referendum. 

Current  regulations  limit  the  Agency 
to  approving  only  requests  for  sale  of 
flue-cured  tobacco  from  one  farm  to 
another  farm  located  within  the  same 
county.  The  Act,  however,  permitted  a 
transfer  across  coimty  lines  if  a 
sufficient  number  of  voting  producers 
who  own  or  grow  the  tobacco  wanted  it. 
The  Act  directed  the  Secretary  to 
conduct  a  referendum  within  any  State 
in  which  at  least  25  percent  of  the  active 
flue-cured  producers  in  that  State 
petitioned  the  Secretary  to  do  so.  Thus, 
the  producers  themselves  would 
determine  if  the  regulations  would 
permit  the  sale  of  flue-cured  tobacco 
across  coimty  lines. 


More  than  the  required  25  percent  of  • 
active  flue-cured  tobacco  producers  in 
both  Florida  and  Georgia  requested  a 
referendum.  The  Agency  conducted  the 
referenda  in  October  2001  and  a 
majority  of  the  eligible  voters  who  voted 
in  the  referenda  approved  permitting 
the  sale  of  flue-cured  tobacco  quota 
across  county  lines. 

This  rule  is  not  published  for  notice 
and  comment  because  it  implements 
statutory  and  regulatory  provisions 
which  are  binding  on  the  Agency.  Since 
the  Agency  does  not  have  discretion  in 
this  matter,  public  comment  would  not 
be  able  to  affect  the  provisions  of  the 
rule.  Therefore  the  rule  is  published  as 
final  and  effective  upon  publication. 

List  of  Subjects  in  7  CFR  Part  723 

Allotment.  Quota,  Transfer. 
PART  723— TOBACCO 

1.  The  audiority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301, 1311-1314. 
1314-1,  1314b,  1314b-l,  1314c.  1314d, 
1314e,  1314f,  1314i,  1315. 1316. 1362. 1363, 
1372-75. 1421. 1445-1.  and  1445-2. 

2.  Section  723.216  is  amended  by 
revising  paragraph  (f)(1)  to  read  as 
follows: 

§  723.216    Transfer  of  totMCCO  acreage 
allotment  or  marketing  quota  by  sale,  lease, 
or  owner. 


(f)*  *  * 

(1)  Location  of  buying  and  selling 
farms.  Marketing  quota  transferred  by 
sale  must  be  to  a  farm  administratively 
located  within  the  same  county. 
However,  beginning  with  the  2002  and 
subsequent  crops,  flue-cured  tobacco 
owners  in  the  States  of  Florida  and 
Georgia  shall  be  permitted  to  sell  flue- 
cured  tobacco  marketing  quota  to  any 
other  farm  in  their  respective  State  if  all 
other  conditions  for  such  a  sale  are  met. 


Signed  at  Washington,  DC,  on  May  22, 
2002. 
James  R.  Little, 

Administrator,  Farm  Service  Agency  and 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

IFR  Doc.  02-15248  Filed  6-17-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Farnn  Service  Agency 

7  CFR  Part  761 
RIN  0560-AG64 

Limitations  on  the  Amount  of  Farm 
Service  Agency  Guaranteed  Loans 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  the  Farm 
Service  Agency's  (FSA)  regulations  by 
providing  that  the  specific  dollar 
amount  of  guaranteed  loan  limits  will  be 
increased  annually  based  on  an  annual 
index  of  prices  paid  by  farmers. 
DATES:  Effective  on  July  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Kathy 
Zeidler,  Senior  Loan  Officer,  USDA, 
FSA,  Farm  Loan  Programs  Loan  Making 
Division,  STOP  0522.  1400 
Independence'Avenue,  SW., 
Washington,  DC  20250-0522;  telephone 
(202)  720-5199;  e-mail: 
kathy _zeidler@wdc.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

The  Farm  Service  Agency  (FSA) 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
and,  therefore,  is  not  required  to 
perform  a  Regulatory  Flexibility 
Analysis  as  required  by  the  Regulatory 
Flexibility  Act,  as  amended  (5  U.S.C. 
BOl).  This  rule  does  not  impact  the 
jmall  entities  to  a  greater  extent  than  the 
large  entities. 

Environmental  Impact  Statement   . 

It  is  the  determination  of  FSA  that 
this  action  is  not  a  major  Federal  action 
significantly  affecting  the  environment. 
Therefore,  in  accordance  with  the 
^]ational  Environmental  Policy  Act  of 
1969,  Public  Law  91-190,  and  7  CFR 
jart  1940,  subpart  G.  an  Environmental 
mpact  Statement  is  not  required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
iccordance  with  E.O.  12988,  Civil 
lustice  Reform.  In  accordance  with  that 
Executive  Order:  (1)  All  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 


retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  part  1 1  must 
be  exhausted  before  requesting  judicial 
review. 

Executive  Order  12372 

The  notice  related  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24,  1983) 
found  the  programs  and  activities 
within  this  rule  are  excluded  from  the 
scope  of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Executive  Order  13132 

It  has  been  determined  under  section 
1(a)  of  Executive  Order  13132, 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector.  The  rule  contains  no  Federal 
mandates,  as  defined  by  title  II  of  the 
UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  sections '202 
and  205  of  UMRA. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  the  Paperwork  Reduction  Act  of  1995. 

Federal  Assistance  Programs 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 

Discussion  of  the  Final  Rule 

Section  806  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999 
(the  1999  Act)  [Pub.  L.  105-277) 
amended  the  maximum  guaranteed  loan 
limits  for  farm  ownership  (FO)  and  farm 
operating  (OL)  loans  in  §§  305  and  313. 
respectively,  of  the  Consolidated  Farm 
and  Rural  Development  Act  (CONACT) 
[7  U.S.C.  1925  and  1943,  respectively). 
The  1999  Act  and  this  rule  do  not 
impact  the  maximum  amounts  of  any 
other  FSA  farm  loan  programs;  only 


guaranteed  OL  and  FO  loans  are 
affected. 

Prior  to  the  1999  Act,  FSA  guaranteed 
FO  loans  were  limited  to  a  maximum  of 
$300,000  and  guaranteed  OLs  were 
limited  to  $400,000.  The  1999  Act 
increased  these  limits  to  a  maximum  of 
$700,000  per  borrower  for  either 
guaranteed  FO,  guaranteed  OL  or  a 
combination  thereof,  and  requires  an 
annual  increase  of  the  $700,000 
maximum  so  that  the  loan  limit  keeps 
pace  with  inflation  in  the  cost  of  farm 
inputs.  The  1999  Act  also  defines  the 
inflation  adjustment  as  the  percentage 
(if  any)  by  which  the  average  of  the 
Prices  Paid  by  Farmers  Index  (as 
compiled  by  the  National  Agricultural 
Statistics  Service  of  the  Department  of 
Agriculture)  for  the  12-month  period 
ending  on  August  31  of  the  immediately 
preceding  fiscal  year  exceeds  the 
average  of  this  index  for  the  12-month 
period  endine  on  August  31,  1996. 

FSA  publisned  a  final  rule  on 
February  12,  1999  (64  FR  7357-7403), 
revising  the  maximum  guaranteed  loan 
amoimts  in  7  CFR  762.122  in 
accordance  with  the  1999  Act.  In 
accordanre  with  the  calculation 
prescribed  in  the  1999  Act,  the 
maximum  guaranteed  loan  amount 
increased  to  $717,000  effective  October 
1. 1999,  then  to  $731,000  effective 
October  1.  2000,  and  most  recently,  to 
$759,000  effective  October  1,  2001. 
These  statutorily  mandated  increases 
were  implemented  internally  with  or 
without  updating  the  regulation. 
Another  increase  is  expected  for 
October  1,  2002. 

On  Januarv  24,  2001,  FSA  published 
a  final  rule  (66  FR  7565-7568)  that 
moved  the  regulations  governing  FSA 
guaranteed  farm  loan  maximum  dollar 
amounts  from  7  CFR  762.122  to  7  CFR 
761.8,  and  included  the  maximum 
amounts  effective  at  that  time.  This  rule 
will  add  language  stating  that  the  loan 
limits  originally  in  effect  for  FY  2000 
will  be  increased  each  year  based  on  the 
percentage  change  in  the  Index  and  that 
the  current  maximum  loan  amount  and 
the  effective  date  of  the  limits  will  be 
available  at  all  USDA  Ser\'ice  Centers 
and  on  the  FSA  website  at  http:// 
wHiv.fsa.usda.gov:  This  change  is  made 
to  maintain  the  accuracy  of  the 
regulations  and  provide  the  public  with 
current  loan  limitations. 

In  accordance  with  5  U.S.C.  553.  the 
Agency  has  determined  that  a  notice 
requesting  public  comment  or  a 
proposed  rule  is  unnecessan,'  for  the 
amendments  made  in  this  rule  because 
they  are  informational  enhancements  in 
the  regulator^'  language,  rather  than 
substantive  revisions  to  program 
requirements.  Any  public  notification 
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requirements  of  5  U.S.G.  553  will  be  met 
by  making  the  maximum  loan  amounts 
available  at  any  USDA  Service  Center 
nationwide  and  by  listing  them  on  the 
FSA  website  at  http://www.fsa.usda.gov. 

List  of  Subjects  in  7  CFR  Part  761 

Credit;  Agriculture,  Loan  programs — 
Agriculture. 

Accordingly.  7  CFR  part  761  is 
amended  as  follows: 

PART  761— GENERAL  AND 
ADMINISTRATIVE 

1.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  7  U.S.C.  1989. 

•     2.  Amend  §  761.8  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§761.8    Loan  limitations. 

(a)  Dollar  limits.  The  outstanding 
principal  balances  for  a  farm  loan 
applicant  or  anyone  who  will  sign  the 
promissory  note  cannot  exceed  any  of 
the  following: 

(1)  Farm  Ownership  loans,  Beginning 
Fanner  Down  payment  loans  and  Soil 
and  Water  loans: 

(i)  Direct— $200,000; 

(ii)  Guaranteed — $700,000  (for  fiscal 
year  2000  and  increased  at  the 
begiiming  of  each  fiscal  year  in 
accordance  with  paragraph  (b)  of  this 
section); 

(iii)  Any  combination  of  a  direct  Soil 
and  Water  loan,  direct  Farm  Ownership 
loan,  guaranteed  Soil  and  Water  loan, 
and  guaranteed  Farm  Ownership  loan — 
$700,000  (for  fiscal  year  2000  and 
increased  each  fiscal  year  in  accordance 
with  paragraph  (b)  of  this  section); 

(2)  Operating  loans; 
(i)  Direct— $200,000; 

(ii)  Guaranteed— $700,000  (for  fiscal 
year  2000  and  increased  each  fiscal  year 
in  accordance  with  paragraph  (b)  of  this 
section); 

(iii)  Any  combination  of  a  direct 
Operating  loan  and  guaranteed 
Operating  loan— $700,000  (for  fiscal 
year  2000  and  increased  each  fiscal  year 
in  accordance  with  paragraph  (b)  of  this 
section); 

(3)  Any  combination  of  guaranteed 
Farm  Ownership  loan,  guaranteed  Soil 
and  Water  loan,  and  guaranteed 
Operating  loan — $700,000  (for  fiscal 
year  2000  and  increased  each  fiscal  year 
in  accordance  with  paragraph  (b)  of  this 
section); 

(4)  Any  combination  of  direct  Farm 
Ownership  loan,  direct  Soil  and  Water 
loan,  direct  Operating  loan,  guaranteed 
Farm  Ownership  loan,  guaranteed  Soil 
and  Water  loan,  and  guaranteed 
Operating  loan — the  amount  in 


paragraph  (a)(l)(ii]  of  this  section  plus 
$200,000; 

(5)  Emergency  loans— $500,000; 

(6)  Any  combination  of  direct  Farm 
Ownership  loan,  direct  Soil  and  Water 
loan,  direct  Operating  loan,  guaranteed 
Farm  Ownership  loan,  guaranteed  Soil 
and  Water  loan,  guaranteed  Operating 
loan,  and  Emergency  loan — the  amount 
in  paragraph  (a)(l)(ii)  of  this  section 
plus  $700,000. 

(b)  The  dollar  limits  of  guaranteed 
loans  will  be  increased  each  fiscal  year 
based  on  the  percentage  change  in  the 
Prices  Paid  by  Farmers  Index  as 
compiled  by  the  National  Agricultural 
Statistics  Service,  USDA.  The  maximum 
loan  limits  for  the  current  fiscal  year  are 
available  in  any  FSA  office  and  on  the 
FSA  website  at  http:// 
www.fsa.usda.gov. 
***** 

Signed  at  Washington.  DC.  on  March  18. 
2002. 

fames  R.  Little, 

Administrator,  Farm  Service  Agency. 
|FR  Doc.  02-15249  Filed  6-17-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-75-AD;  Amendment 
39-12776;  AD  2002-12-04] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  757-200,  -200CB,  and  -200PF; 
and  767-200,  -300,  and  -300F  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200,  -200CB,  and  -200PF;  and  767-200, 
-300,  and  -300F  series  airplanes;  that 
requires  modification  of  the  right  main 
landing  gear  and  auto-speedbrake 
control  system  to  provide  an  air/ground 
signal  to  the  system.  This  action  is 
necessary  to  prevent  uncommanded 
deployment  of  the  auto-speedbrake 
spoilers  during  flight,  which  could 
result  in  reduced  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  23,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  July  23, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2983; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757-200,  -200CB,  and  -200PF; 
and  767-200,  -300,  and  -300F  series 
airplanes;  was  published  in  the  Federal 
Register  on  November  27,  2001  (66  FR 
59185).  That  action  proposed  to  require 
modification  of  the  right  main  landing 
gear  and  auto-speedbrake  control  system 
to  provide  an  air/ground  signal  to  the 
system. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Supportive  Comment 

One  commenter  agrees  with  the 
proposed  rule. 

Revised  Service  Information 

One  commenter  (the  airplane 
manufacturer)  states  that  Boeing 
representatives  have  reviewed  Boeing 
Alert  Service  Bulletin  757-27A0130, 
Revision  1,  dated  October  11,  2001,  and 
recommend  that  it  be  added  to  the  final 
rule  as  another  source  of  service 
information  for  doing  certain  actions  for 
Model  757  series  airplanes.  The 
proposed  rule  cited  Boeing  Alert  Service 
Bulletin  757-27A0130,  dated  August  31. 
2000,  as  the  proper  soiuce  of  service 
information  for  doing  the  specified 
actions. 

The  FAA  agrees  with  the  commenter. 
We  have  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  757-27A0130, 
Revision  1 ,  as  an  additional  source  of 
service  information  for  doing  certain 
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modifications  specified  in  this  final 
rule.  We  find  that  the  changes 
incorporated  in  Revision  1  of  the  service 
bulletin  are  not  substantive,  meaning 
that  airplanes  modified  per  the  original 
issue  of  the  service  bulletin  are  not 
subject  to  any  additional  work  under 
Revision  1  of  the  service  bulletin. 
Although  the  functional  test  has  been 
changed  somewhat,  if  the  test  was  done 
per  the  original  issue  of  the  service 
bulletin  it  need  not  be  done  again  unless 
an  Engine  Indication  and  Crew  Alerting 
System  message  is  displayed  on  the 
pitot  heat  system.  We  have  revised 
paragraph  (a)  of  this  final  rule  to  refer 
to  Revision  1  of  the  service  bulletin  as 
the  appropriate  soiuce  of  service 
information  for  the  actions  in  that 
paragraph  applicable  to  Model  757 
series  airplanes.  In  addition,  we  have 
added  a  new  Note  2  (and  reordered 
subsequent  notes  accordingly)  to  give 
credit  for  modifications  done  before  the 
effective  date  of  this  AD  according  to 
the  original  issue  of  the  service  bulletin. 

Extend  Compliance  Time 

One  commenter  asks  that  the 
compliance  time  of  36  months,  as 
specified  in  paragraph  (a)  of  the 
proposed  rule,  be  extended.  The 
commenter  states  that  it  supports  the 
manufacturer's  recommendation  of  "the 
earliest  maintenance  opportunity  when 
manpower,  materials,  and  facilities  are 
available."  The  commenter  notes  that 
incorporating  a  36-month  compliance 
time  for  the  modifications  into  the 
current  schedule  for  101  Boeing  Model 
757  series  airplanes  will  negatively 
impact  the  flying  public,  as  it  will 
reduce  operating  capacity  by  an 
estimated  30  airplanes.  The  commenter 
also  estimates  the  cost  of  this  project  at 
$5,246,850  and  recommends  that  a  54- 
month  compliance  time  will  allow 
affected  airplanes  to  continue  operation 
without  compromising  safety. 

A  second  commenter  asks  that  the 
compliance  time  specified  in  the 
proposed  rule  be  extended  to  5  years. 
The  commenter  states  that  this  would 
meet  the  operator's  heavy  check 
schedule  and  avoid  special  visits  or 
extended  downtime  of  airplanes.  The 
commenter  adds  that  safety  of  flight  will 
not  be  compromised  because  this  issue 
has  existed  since  1985  (total  of  827,918 
flight  cycles)  without  an  incident. 

A  third  commenter  asks  that  the 
compliance  time  specified  in  the 
proposed  rule  be  extended  to  48 
months.  The  commenter  states  that  a 
very  limited  supply  of  certain  kits 
needed  to  accomplish  the  required  tasks 
is  available.  The  commenter  adds  that  in 
many  cases  there  is  a  lead  time  of  up  to 
three  weeks  for  reordering  the  kits.  The 


commenter  notes  that,  due  to  the 
niunber  of  airplanes  affected,  the 
effective  date  of  the  proposed  rule 
should  be  determined  after  Boeing 
produces  an  adequate  number  of  the 
kits. 

We  partially  agree  with  the 
commenters.  We  find  that  an  increase  in 
the  compliance  time  will  not  adversely 
affect  safety,  and  will  allow  the  required 
modifications  to  be  completed  during  a 
regularly  scheduled  maintenance  visit, 
and  allow  time  for  procurement  of  the 
required  kits.  We  have  revised 
paragraph  (a)  of  this  final  rule  to  require 
accomplishment  of  the  modifications 
within  60  months  after  the  effective  date 
of  the  AD.  However,  we  do  not  agree 
that  the  effective  date  of  the  AD  should 
be  determined  after  production  of  the 
kits.  The  manufacturer  has  assured  us 
that  production  of  the  kits  will  meet  the 
compliance  time  specified  in  this  final 
rule. 

Include  Revision  2  of  Service 
Information 

One  commenter  asks  that  Revision  2 
of  the  referenced  service  bulletin  be 
added  to  the  proposed  rule  for  doing  the 
specified  actions,  although  the  original 
issue  was  cited  in  the  proposed  rule  as 
the  proper  source  of  service  information 
for  doing  those  actions.  The  commenter 
states  that  several  operators  have 
requested  additional  changes  to 
Revision  1  of  the  service  bulletin 
(specified  above)  to  clarify  certain 
procedures  in  the  accomplishment 
instructions  and  effectivity  installations 
of  components. 

We  ao  not  agree  with  the  commenter. 
Although  we  have  confirmed  with  the 
manufacturer  that  Revision  1  of  the 
service  bulletin  is  being  revised,  that 
revision  (Revision  2)  is  not  yet 
completed.  However,  when  that  revision 
has  been  reviewed  and  approved  by  us, 
we  would  consider  this  option  under 
the  provisions  for  requesting  approval  of 
an  alternative  method  of  compliance  in 
paragraph  (b)  of  this  final  rule.  No 
change  is  made  to  the  final  rule  in  this 
regard. 

Change  Certain  Wording 

One  commenter  asks  that  a  statement 
be  added  to  the  proposed  rule  or  the 
referenced  service  information  to  state, 
"where  inner  and  outer  ferrules  are 
called  out  in  the  service  bulletin,  an 
equivalent  solder  sleeve  part  number  is 
acceptable."  The  commenter  adds  that 
solder  sleeves  meet  environmental  and 
system  temperature  requirements. 

We  do  not  agree  with  the  commenter. 
The  manufacturer  has  informed  us  that 
the  use  of  solder  sleeves  is  not 
recommended  due  to  fire  safety 


concerns  in  the  work  area.  No  change  is 
made  to  the  final  rule  in  this  regard. 

Proposed  Actions  Unnecessary  for 
Model  757  Series  Airplanes 

One  corimienter  states  that  the  actions 
specified  in  the  proposed  rule  are  not 
necessary  for  Model  757  series 
airplanes.  The  commenter  notes  that 
uncommanded  deployment  of  the  auto- 
speedbrake  spoiler  during  flight  was  a 
repeated  condition  for  a  Model  767 
series  airplane,  and  was  reported  by  one 
operator  at  a  single  geographical 
location.  The  commenter  adds  that  the 
digital  flight  data  recorder  showed  that 
the  air/ground  systems  momentarily 
went  into  ground  mode  and  the  crew 
was  able  to  recover  control  of  the 
airplane.  The  commenter  also  adds  that 
the  manufacturer  stated  that  the 
proximity  switch  electronic  unit  (PSEU) 
did  not  provide  the  critical  auto- 
speedbrake  system  with  the  level  of 
redundant  protection  against  an 
unwanted  auto-speedbrake  spoiler 
extension.  The  commenter  further  notes 
that  the  PSEU  auto-speedbrake  system  is 
designed  with  built-in  redundancy,  and, 
in  order  to  prevent  a  critical  single-point 
failiu-e,  both  outputs  fi"om  systems  1  and 
2  must  correspond  for  the  PSEU  to 
signal  ground  mode.  The  commenter 
asserts  that  there  may  have  been 
external  factors  at  the  geographical 
location  that  contributed  to  this 
anomaly.  Additionally,  the  commenter 
suggests  that  inferring  that  Model  757 
and  767  series  airplanes  will  respond 
similarly  under  the  same  circumstances 
is  speculative  and  lacks  supporting 
analysis.  The  commenter  believes  that 
this  anomaly  can  be  addressed 
effectively  by  appropriate  flight  crew 
notification  and  awareness  through 
training. 

We  do  not  agree  with  the  conunenter. 
The  auto-speedbrake  systems  for  Model 
757  and  767  series  airplanes  are 
equivalent  in  design  and  installation. 
Reliability  of  the  Model  757  and  767 
PSEUs  is  not  adequate,  as  evidenced  by 
the  two  incidents  of  in-flight  auto- 
speedbrake  deployment  during  landing 
approach  that  are  identified  in  the 
proposed  rule.  This  final  rule  will 
require  operators  to  add  a  third  signal  to 
the  auto-speedbrake  that  is  independent 
of  the  PSEUs  and  that  will  increase 
redundancy  of  the  system,  in  order  to 
meet  FAA  regulations.  No  change  is 
made  to  the  final  rule  in  this  regard. 

Change  Cost  Impact  Information 

One  commenter  asks  that  gaining 
access  and  closeup  of  the  airplane  be 
added  to  the  cost  impact  section  of  the 
proposed  rule.  The  commenter  states 
that  this  is  a  significant  amount  of  work, 
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and  provides  a  breakdown  of  the  cost 
estimates  for  each  work  package. 

We  do  not  agree  with  the  commenter. 
We  stated  in  the  "Cost  Impact"  section 
of  the  NPRM  diat,  "The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 


other  administrative  actions."  Thus,  no 
change  to  the  final  rule  is  made  in  this 
regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FA  A  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1 ,654 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
583  Model  757  series  airplanes  and  292 
Model  767  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  The 
work  hours  and  cost  estimates  for  the 
required  modifications  are  listed  below: 


Boeing  Alert  Service  Bulletin  757-27 A01 30* 


Work  package 

Work  hours  @ 
S60/wh 

Cost  per  air- 
plane without 
parts 

Fleet  cost 
without  parts 

1 

50 
32 
12 

$3,000 

1,920 

720 

$1,749,000 

2 .-. 

1,119,360 

3  

419,760 

•Parts  cost  for  Model  757  series  airplanes  is  between  $8,953  and  $10,630  per  airplane. 

Boeing  Alert  Service  Bulletin  767-27A0160* 

Work  package 

Work  hours  ® 
$60/wh 

Cost  per  air- 
plane without 
parts 

Fleet  cost 
without  parts 

1  

11 

18 

2 

15 

$660 

1,080 

120 

900 

$192,720 

2 

315,360 

3 

35,040 

4  

262,800 

'Parts  cost  for  Model  767  series  airplanes  is  between  $7,132  and  $8,224  per  airplane. 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:    ■ 

2002-12-04    Boeing:  Amendment  39-12776. 
Docket  2001-NM-75-AD. 

Applicability:  Model  757-200,  -200CB, 
and  -200PF  series  airplanes,  line  numbers  1 
through  895  inclusive;  and  Model  767-200. 
-300,  and  -300F  series  airplanes,  line 
numbers  1  through  759  inclusive;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/ionce;  Required  as  indicated,  unless 
accomplished  previously. 
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To  provide  a  second  air/ground  signal  to 
the  auto-speedbrake  control  system  to 
prevent  uncommanded  deployment  of  the 
auto-speedbrake  spoilers  during  flight,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Modifications 

(a)  Within  60  months  after  the  effective 
date  of  this  AD:  Modify  the  right  main 
landing  gear  and  auto-speedbrake  control 
system  according  to  Work  Packages  1  through 
3  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  757-27A0130, 
Revision  1,  dated  October  11,  2001  (for 
Model  757  series  airplanes);  or  Work 
Packages  1  through  4  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-27A0160,  dated  December  20,  2000  (for 
Model  767  series  airplanes);  as  applicable. 

Note  2:  Modification  of  the  right  main 
landing  gear  and  auto-speedbrake  control 
system  done  before  the  effective  date  of  this 
AD  according  to  Boeing  Alert  Service 
Bulletin  757-27A0130,  dated  August  31, 
2000,  is  considered  acceptable  for 
compliance  with  the  applicable  modification 
specified  in  paragraph  (a)  of  this  AD. 

Note  3:  Boeing  Alert  Service  Bulletin  757- 
27A0130  specifies  that  each  work  package 
can  be  done  independently  or  at  the  same 
time,  in  any  sequence,  but  the  functional 
tests  in  Work  Package  3  should  be  done  last. 
Boeing  Alert  Service  Bulletin  767-27A0160 
specifies  that  each  work  package  can  be  done 
independently  or  at  the  same  time,  in  any 
sequence,  but  Work  Package  4  should  be 
done  last. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  modifications  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-27A0130,  Revision  1,  dated 
October  11,  2001;  and  Boeing  Alert  Service 
Bulletin  767-27A0160,  dated  December  20, 
2000,  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 


FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
July  23,  2002. 

Issued  in  Renton,  Washington,  on  June  4, 
2002. 

AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-14698  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-36-AD;  Amendment 
39-12779;  AD  2002-12-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Textron 
Lycoming  Reciprocating  Engines 

agency:  Federal  Aviation 
Administiation,  DOT, 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
emergency  airworthiness  directive  (AD) 
2000-18-53  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Textron  Lycoming  reciprocating 
engines.  That  action  required  before 
further  flight  after  receipt  of  that 
emergency  AD,  replacement  of  the  oil 
filter  converter  plate  gasket  or  the 
converter  plate  kit.  That  action  also 
required,  within  10  hours  time-in- 
service  (TIS)  or  within  3  days  after  the 
effective  date  of  that  emergency  AD, 
inspection  of  the  oil  filter  base  for  signs 
of  oil  leakage  and  evidence  of  gasket 
extrusion.  That  action  also  required 
replacement  of  the  converter  plate 
gasket  at  intervals  not  to  exceed  50 
hours  TIS  since  the  last  replacement  of 
the  gasket.  This  amendment  requires  the 
same  replacements  and  inspection,  and 
introduces  the  installation  of  an 
improved  design  gasket  or  converter 
plate  kit  as  terminating  action  for  the 
repetitive  gasket  replacements.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  complete  loss  of 
engine  oil  and  subsequent  seizing  of  the 
engine  and  possibility  of  ftre,  caused  by 
oil  leakage  between  the  converter  plate 
and  accessory  housing. 
DATES:  Effective  July  3,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 


approved  by  the  Director  of  the  Federal 
Register  as  of  July  3,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  19,  2002. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
36-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  this  AD  may 
be  obtained  from  Textron  Lycoming, 
652  Oliver  Street,  Williamsport,  PA 
17701,  U.S.A.  telephone  (570)  323- 
6181.  Information  regarding  this  action 
may  be  examined,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Rocco  Viselli,  Aerospace  Engineer,  New 
York  Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  10 
Fifth  Street,  3rd  Floor,  Valley  Stream, 
NY  11581-1200;  telephone  (516)  256- 
7531,  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATtON:  On 
September  5,  2000,  the  Federal  Aviation 
Administration  (FAA)  issued 
Emergency  airworthiness  directive  (AD) 
2000-18-53,  applicable  to  certain 
Textron  Lycoming  reciprocating 
engines.  That  AD  requires  the  following: 

•  For  engines  with  more  than  50 
hours  time-since-new  (TSN),  time-since- 
overhaul  (TSO),  or  time-since-last 
replacement  of  the  oil  filter  plate  gasket, 
replacement  of  the  oil  filter  converter 
plate  gasket  part  number  (P/N)  LW- 
13388,  or  the  converter  plate  kit  P/N 
LW-13904. 

•  For  engines  with  fewer  than  50 
hours  TSN,  TSO,  or  time-since-last 
replacement  of  the  oil  filter  converter 
plate  gasket  P/N  LW-13388,  or  the 
converter  plate  kit  P/N  LW-13904, 
inspection  of  the  oil  filter  base  for  signs 
of  oil  leakage  and  evidence  of  gasket 
extrusion. 

•  Replacement  of  converter  plate 
gasket  P/N  LW-13388  at  intervals  not  to 
exceed  50  hours  TIS  since  the  last 
replacement  of  the  gasket.  The  actions 
are  required  to  be  done  in  accordance 
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with  Textron  Lycoming  Mandatory 
Service  Bulletin  (MSB)  543A.  dated 
August  30.  2000  and  Textron  Lycoming 
Service  Instruction  No.  1453,  dated  May 
9,1991. 

That  AD  was  prompted  by  reports  of 
certain  oil  filter  converter  plate  gaskets, 
P/N  LW-1 3388,  extruding  from  the  seat 
of  the  oil  filter  converter  plate.  The 
protruding  or  swelling  of  the  gasket 
allows  oil  to  leak  from  between  the  plate 
and  accessory  housing.  The  actions 
specified  in  that  AD  are  intended  to 
prevent  complete  loss  of  engine  oil  and 
subsequent  seizing  of  the  engine  and 
possible  fire,  caused  by  oil  leakage 
between  the  converter  plate  and 
accessory  housing. 

Since  emergency  AD  2000-18-53  was 
issued,  Textron  Lycoming  has  issued  a 
service  bulletin  supplement  that 
relieves  the  requirements  of  MSB  543A 
and  that  eliminates  the  need  for  gasket 
replacement  every  50  ours  TSN,  TSO,  or 
time  since  the  last  replacement. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Textron  Lycoming  Service  Information: 

•  MSB  543A,  dated  August  30,  2000, 
and  SI  No.  1453,  dated  May  9. 1991,  that 
provide  instructions  for  replacing  the  oil 
filter  converter  plate  gasket  P/N  LW- 
13388,  or  the  converter  plate  kit  P/N 
LW— 13904. 

•  Supplement  No.  1  to  MSB  543A, 
dated  October  4,  2000.  that  describes 
procedures  for  replacing  the  oil  filter 
converter  plate  gasket  P/N  LW-13388. 
or  the  converter  plate  kit  P/N  LW- 
13904,  with  a  new  improved  design. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  emergency  AD  2000-18-53 
to  prevent  complete  loss  of  engine  oil 
and  subsequent  seizing  of  the  engine 
and  possible  fire,  caused  by  oil  leakage 
between  the  converter  plate  and 
accessory  housing.  This  AD  requires  for 
engines  listed  that  were  shipped  from 
the  factory  between  April  1, 1995  and 
October  4,  2000,  and  any  engine  listed 
that  had  the  oil  filter  converter  plate 
gasket  replaced  with  gasket  P/N  LW- 
13388,  and,  any  engine  listed  that  had 
the  oil  filter  converter  plate  replaced 
with  converter  plate  kit  P/N  LW-13964, 
the  following: 

•  Before  further  flight  after  the 
effective  date  of  this  AD,  for  engines 
with  more  than  50  hours  TSN  or  TSO, 
or  time-since- last  replacement  of  the  oil 
filter  plate  gasket  P/N  LW-13388, 
replacement  of  the  oil  filter  converter 


plate  gasket  or  the  converter  plate  kit 
P/N  LW-1 3904. 

•  Within  10  hours  TIS  or  within  3 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  earlier,  for  engines 
with  fewer  than  50  hours  TSN,  TSO,  or 
time-since-last  replacement  of  the  oil 
filter  converter  plate  gasket  P/N  LW- 
13388,  or  the  converter  plate  kit  P/N 
LW-1 3904,  inspection  of  the  oil  filter 
base  for  signs  of  oil  leakage  and 
evidence  of  gasket  extrusion. 

•  Replacement  of  the  converter  plate 
gasket  P/N  LW-13388  at  intervals  not  to 
exceed  50  hours  TIS  since  the  last 
replacement  of  the  gasket. 

•  As  terminating  action  to  the 
repetitive  gasket  replacement  specified 
in  this  AD,  replacement  of  the  oil  filter 
converter  plate  gasket  or  the  oil  filter 
converter  plate  with  a  converter  plate 
kit,  in  accordance  with  Part  II  and  Part 
III  of  Textron  Lycoming  Supplement  1 
to  MSB  543A,  dated  October  4,  2000. 
The  actions  must  be  done  in  accordance 
with  the  service  information  described 
previously. 

Immediate  Adoption  of  This  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  hiunediately  on  September  5, 
2000  to  all  known  U.S.  owners  and 
operators  of  the  affected  Textron 
Lycoming  reciprocating  engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  Section 
39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commiuiications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  \vould  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
nntinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


5-320 


§39.13    [Amended] 

2.  Section  39.1 1  i«  amended  by 
adding  a  new  airworthiness  directive. 
Amendment  39-12779,  to  read  as 
follows: 

2002-12-07    Textron  Lycoming: 

Amendment  39-12779.  Docket  No. 
2000-NE-36-AD.  Supersede's  AD  2000- 
18-53. 

Engine  Applicability  Table 


Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  the  reciprocating  engine 
models  in  the  following  Table,  that  were 
shipped  from  the  factory  between  April  1, 
1999  and  October  4.  2000.  or  rebuilt,  or 
overhauled,  or  had  the  oil  filter  converter 
plate  kit  part  number  (P/N)  LW-1 3904  or 
gasket  P/N  LW13388  replaced: 


L)O-360 


0-360 


L)TO-360 


■IO-360 


L)HIO-360 


)-540 


O-540 


L)TIO-540 


AEia-540 


10-541 


IGO-541 


0-720 


-H1AD,  -H1BD,  -H2AD,  -H2BD,  -H3AD,  -H3BD 


-A1AD,  -A1F6D,  -A1G6D,  -A1LD,  -A3AD,  -A4AD,  -A5AD.  -E1A6D 


-A1B6D,  -A1D6D,  -A3B6D,  -A3D6D,  -C1E6D,  -^lAD,  -J1A6D 


-A1A6D.  -C1A6D,  -E1A6D,  -F1A6D 


-C1A6D 


-E1AD,-E1BD, -F1AD 


-H1A5D.  -H1B5D,  -H2A5D,  -H2B5D,  -^lASD,  -J1B5D,  -J1C5D,  -J1D5D,  -J2A5D,  -J2B5D,  -J2C5D,  -J2D5D,  -J3A5D 
-J3C5D,  -L3C5D 


-C4D5D,  -K1A5D,  -K1B5D,  -K1E5D,  -K1F5D,  -K1G5D,  -K1J5D.  -L1A5D,  -L1B5D,  -M1A5D,  -M1B5D.  -M2A5D,  -T4A5D 
-T4B5D. -T4C5D, -U1A5D, -U1B5D, -V4A5D, -W1A5D. -W3A5D 


-K1AD,  -SI  AD,  -AA1AD,  -AB1AD,  -AB1BD,  -F2BD,  -J2BD,  -N2BD,  -R2AD,  -T2AD.  -V2AD 


-LI  BSD 


^^  oGnos 


-D1A, -DIB, -E1A 


-A1BD,  -B1BD,  -C1BD.  -01 BD,  -01  CD 


Ndte  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated;  unless  already  done. 

To  prevent  complete  loss  of  engine  oil  and 
subsequent  seizing  of  the  engine  and 
possibility  of  fire,  caused  by  oil  leakage 
between  the  converter  plate  and  accessory 
housing,  do  the  following: 

(a)  For  engines  with  more  than  .50  hours 
time-since-new  (TSN).  time-since-overhaul 
(TSO),  or  time  since  the  last  replacement  of 
-he  oil  filter  converter  plate  gasket.  P/N  LW- 
13388.  or  the  converter  plate  kit,  P/N  LW- 
13904.  replace  the  converter  plate  gasket  or 
converter  plate  kit  in  accordance  with 
paragraphs  1  and  2  of  Textron  Lycoming 
Mandatory  Service  Bulletin  (MSB)  543A. 


dated  August  30.  2000,  and  Textron 
Lycoming  Service  Instruction  (SI)  N  >  1453, 
dated  May  9. 1991.  or  Part  II  of  Supj     ment 
No.  1  to  MSB  543A.  dated  October  4   2000. 
before  further  flight. 

(b)  For  engines  with  fewer  than  50  hours 
TSN.  TSO,  or  time  since  the  last  replacement 
of  the  oil  filter  converter  plate  gasket.  P/N 
LW-13388,  or  the  oil  converter  plate,  P/N 
LW-13904.  inspect  the  gasket  within  10 
hours  time-in-service  (TIS)  or  within  3  days 
after  the  effective  date  of  this  AD.  whichever 
occurs  earlier,  for  the  following: 

(1)  Inspect  the  oil  filter  base  for  both: 

(i)  Signs  of  oil  leakage  between  the  oil  filter 
base  and  the  accessory  housing:  and 

(ii)  Any  evidence  of  the  gasket  extruding 
beyond  the  perimeter  of  the  base. 

(2)  If  there  is  any  oil  leakage,  or  if  the  seal 
is  damaged,  extruded,  displaced,  or 
deteriorated,  replace  the  converter  plate 
gasket  or  converter  plate  kit  in  accordance 
with  paragraphs  1  and  2  of  Textron  Lvcoming 
MSB  543A,  dated  August  30.  2000.  and 
Textron  Lycoming  SI  No.  1453.  dated  Mav  9. 
1991.  or  Part  II  of  Supplement  No.  1  to  MSB 
543A.  dated  October  4.  2000,  before  further 
flight. 

(c)  Thereafter,  replace  the  converter  plate, 
gasket,  P/N  LW-13388,  or  the  oil  converter 
plate  kit,  P/N  LVV-13904,  at  inter\'als  not  to 
exceed  50  hours  TIS  since  the  last 
replacement. 

(d)  Before  October  1,  2003.  replace  the  oil 
filter  converter  plate  gasket  or  oil  filter 


converter  plate  kit,  in  accordance  with  Part 
II  or  Part  III  respectively,  of  Supplement  No. 
1  to  MSB  543A.  dated  October  4,  2000. 

Terminating  Action 

(e)  Replacement  of  oil  filter  converter  plate 
gasket,  or  oil  filter  converter  plate  in 
accordance  with  Part  II  or  Part  III  of  Textron 
Lycoming  Supplement  1  to  MSB  543A,  dated 
October  4,  200       onstitutes  terminating 
action  to  the  repetitive  gasket  replacement 
specified  in  paragraph  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  uf  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
.\ircraft  Certification  Office.  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
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location  where  the  requirements  of  this  AD 
can  be  done. 


Documents  That  Have  Been  Incorporated  by 
Reference 

(h)  The  inspections  and  replacements  must 
be  done  in  accordance  with  the  following 


Textron  Lycoming  mandatory  service 
bulletin  (MSB).  MSB  supplement,  and 
Service  Instruction  (SI): 


Document  No. 


Pages 


Revision 

Revision  A  .. 

Original  

Original  


Date 


MSB  No.  543A,  Total  pages:  2  

MSB  No.  543A.  Supplement  No.  1,  Total  pages:  3 
SI  No.  1453,  Total  pages:  1  


All 
All 
All 


August  30.  2000. 
October  4,  2000. 
May  9,  1991. 


The  incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Textron  Lycoming,  652  Oliver  Street, 
Williamsport,  PA  17701,  U.S.A.  telephone: 
570-323-6181.  This  information  may  be 
examined,  by  appointment,  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street 
NW.  suite  700.  Washington.  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  Julv 
3,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
June  4.  2002. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Pmpeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-14696  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  491fr-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-39-AD;  Amendment 
39-12781;  AD  2002-12-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Honeyweli 
International  inc.  (Formerly 
AlliedSignal  Inc.  and  Garrett  Turbine 
Engine  Company)  TPE331-11U,  -12B, 
-12JR,  -12UA,  -12UAR,  and  -12UHR 
Series  Turtjoprop  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignal  Inc.  and 
Garrett  Turbine  Engine  Company) 
TPE331-11U,  -12B,  -12JR,  -12UA, 
-12UAR,  and  -12UHR  series  turboprop 
engines.  This  action  requires  repetitive 
Spectrometric  Oil  Analysis  Program 
(SOAP)  sampling.  SOAP  trend 
assessment,  and  inspections  and 


replacement  of  certain  gearbox 
components.  This  amendment  is 
prompted  by  reports  of  spur  gearshaft 
(bull  gear)  rim  separations  and  high- 
speed pinion  (HSP)  assembly  failures. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  bull  gear  rim 
separations  and  HSP  assembly  failures 
from  abnormal  gear  wear,  which  could 
result  in  uncontained  gearbox 
fragmentation,  in-flight  shutdowms,  and 
engine  rotor  overspeed  events. 
DATES:  Effective  July  3.  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  3,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
39-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Honeywell  Engines,  Systems  and 
Services,  Technical  Data  Distribution, 
M/S  2101-201,  P.O.  Box  29003, 
Phoenix,  AZ  85038-9003;  telephone: 
(602)  365-2493  (General  Aviation), 
(602)  365-5535  (Commercial);  fax:  (602) 
365-5577  (General  Aviation  and 
Commercial).  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 


FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd..  Lakewood,  CA 
90712-4137;  telephone  (562)  627-5246; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  There 
have  been  22  reported  spur  gearshaft 
(bull  gear)  rim  separations  and  25  HSP 
assembly  failures  in  Honeywell 
TPE331-11  and  -12  series  turboprop 
engines.  These  failures  caused  a  prop 
gear  train  disconnection  from  the  power 
group  and  most  resulted  in  in-flight 
shutdowns.  Three  of  the  six  bull  gear 
separations  in  TPE331-11U  series 
engines  occurred  after  the  bull  gears  had 
previously  been  operated  in  TPE331- 
12UA.  -12UA,  or  -12UHR  series 
engines.  There  have  been  10  incidents  . 
of  gear  fragments  penetrating  the 
gearbox  housing  in  16  of  the  bull  gear 
rim  separation  events  in  TPE331-12UA, 
-12UA.  or  -12UHR  series  engines. 
Similarly,  there  have  been  three 
reported  incidents  of  gear  fragments 
penetrating  the  gearbox  housing  in  six 
of  the  bull  gear  rim  separation  events  in 
TPE331-11U  series  engines.  In  one  case 
in  a  TPE331-11U  series  engine  and  in 
two  cases  in  TPE331-12  series  engines, 
oil  was  ingested  through  the  inlet  after 
the  uncontained  gear  fragmentation  that 
resulted  in  surge,  uncommanded  engine 
shutdown,  and  secondary  engine 
damage.  In  addition,  there  have  been 
five  incidents  of  gearbox  debris  or 
imcontained  bull  gear  fragments  being 
ejected  from  the  engine's  inlet  which 
were  then  struck  by  the  propeller  and 
redirected  against  the  aircraft  fuselage. 
In  one  of  these  incidents,  a  bull  gear 
fragment  from  a  TPE331-12UAR  series 
engine  penetrated  the  cabin. 

The  FAA  has  determined  that  high 
loading  between  the  bull  gear  and  HSP 
gears,  bull  gear  tooth  profile,  and 
distortion  of  the  intermediate  gearbox 
housings  cause  abnormal  gear  wear  and 
subsequent  failures  of  the  bull  gear  and 
HSP.  Even  though  the  gearbox  in  the 
TPE331-12  series  engine  is  similar  to 
the  TPE331-11U  series  engine,  the 
TPE331-12  series  engines,  which  have 
experienced  more  failures  than  TPE331- 
llU  series  engines,  have  accumulated 
more  time  at  higher  load  than  in  the 
TPE331-11U  series  engine.  In  addition, 
coatings  used  for  vibration  dampening, 
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I  nd  surface  finish  may  influence  bull 
^ear  tooth  wear.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
the  bull  gear  and  uncontainment  of  low 
energy  fragments  that  can  damage  the 
engine  or  the  aircraft  and  may  injure 
passengers.  Also,  engine  surge  or 
uncontained  rotor  overspeed  due  to  oil 
ingestion  through  the  engine  inlet  may 
occur.  The  FAA  has  determined  that 
abnormal  gear  wear  can  be  detected 
using  Spectrometric  Oil  Analysis 
Program  (SOAP)  sampling  and  SOAP 
trend  assessment. 

The  FAA  has  determined  that 
Honeywell's  automated  trend 
assessment  program  is  the  best  method 
to  predict  the  premature  failure  of  the 
bull  gear.  Honeywell's  trend  assessment 
program  dictates  a  particular  format  for 
data  from  each  SOAP  test  sample.  That 
format  is  used  by  Honeywell's  approved 
SOAP  labs  and  the  labs  have  met  all  the 
testing  procedures,  standards,  reporting 
requirements  established  by  the  FAA.  In 
addition,  the  Honeywell  approved 
SOAP  labs  have  demonstrated  the 
necessary  speed  and  efficiency  in 
determining  the  sample's  acceptance, 
and  in  transferring  data  to  Honeywell's 
automated  trend  assessment  program. 
Therefore,  the  FAA  is  requiring  that 
operators  use  Honeywell's  approved 
SOAP  labs  in  order  to  allow  the  use  of 
Honeywell's  trend  assessment  program, 
thereby  increasing  the  likelihood  that  a 
prematiu-e  failure  of  a  bull  gear  will  be 
identified  before  failure. 

Due  to  the  continued  operation  of 
gears  that  are  misaligned,  high-cycle 
fatigue  damage  of  the  bull  gear,  HSP, 
and  the  torque  shaft  assembly  with  its 
nut  and  pin  may  occur  and  may  be 
undetectable.  The  FAA  has  determined 
that  these  components  will  never  be 
serviceable  for  continued  aircraft  use. 
However,  bull  gears  and  HSP's  that  are 
removed  as  unserviceable  during 
subsequent  recurrent  inspections  after 
improved  gearbox  alignment  may  be 
retained  as  matched  sets  for  possible 
future  aircraft  use.  After  the  publication 
of  this  AD,  the  FAA  might  in  the  future, 
permit  gears  removed  during  recurrent 
and  unscheduled  inspections  to  be 
returned  to  service  after  appropriate 
inspections.  However,  Honeywell  has 
informed  the  FAA  that  they  will  not 
provide  acceptance  criteria  for  returning 
these  parts  to  service. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Honeywell  International  Inc.  Alert 
Service  Bulletins  (ASB): 

•  TPE331-A79-0034,  Revision  3, 
dated  October  2,  2001  or  Revision  4 
lated  April  5,  2002  describes 


procedures  for  a  repetitive  engine  oil 
and  filter  SOAP  sampling  and 
assessment  and  lists  Honeywell's 
Authorized  SOAP  Labs. 

•  TPE331-A72-2087  dated  October 
10,  2001  and  Revision  1  dated 
November  16,  2001;  TPE331-A72-2088 
dated  October  10,  2001,  Revision  1 
dated  November  16,  2001,  and  Revision 
2.  dated  February  20,  2002;  TPE331- 
A72-2092  dated  October  10,  2001  and 
Revision  1  dated  November  16,  2001; 
and  TPE331-  \72-2093  dated  October 
10.  2001  and  Revision  1  dated 
November  16,  2001  describe  procedures 
for  the  inspection  and  replacement  of 
gearbox  components. 

•  TPE331-72-2090RWK  dated 
October  10,  2001,  TPE331-72- 
2091RWK  dated  October  10,  2001; 
TPE331-72-2094RWK  dated  October 
10,  2001;  and  TPE331-72-2095RWK 
dated  October  10,  2001,  describe 
procedures  for  the  rework  of  gearbox 
components. 

FAA's  Determination  of  an  Unsafie 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Honeywell 
International  Inc.  (formerly  AlliedSignal 
Inc.  and  Garrett  Turbine  Engine 
Company)  TPE331-11U,  -12B,  -12JR. 
-12UA.  -12UAR,  and  -12UHR  series 
turboprop  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  bull  gear  rim  separations  and 
HSP  assembly  failures  from  abnormal 
gear  wear,  which  could  result  in 
uncontained  gearbox  fragmentation,  in- 
flight shutdowns,  and  engine  rotor 
overspeed  events  by  requiring: 

•  Repetitive  SOAP  and  filter  analyses 
combined  with  special  trend 
assessments,  and 

•  Repetitive  inspections  of  certain 
gearbox  components,  replacement  of 
specific  gears,  and  if  necessary,  the 
rework  of  gearbox  components. 

These  actions  must  be  done  in 
accordance  with  the  service  bulletins 
described  previously. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 


invited  on  thi ;  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-39-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct- 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  un(jer  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
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and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-12-09    Honeywell  International  Inc.: 

Amendment  39-12781.  Docket  No. 
2001-NE-39-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignal  Inc.  and  Garrett 
Turbine  Engine  Company)  TPE331-11U, 
-12B,  -12JR.  -12UA.  -12UAR,  and  -12UHR 
series  turboprop  engines.  These  engines  are  ■ 
installed  on,  but  not  limited  to,  Fairchild 
SA227  series  (Metro),  and  Jetstream  3201 
series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modiHcation,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  bull  gear  rim  separations  and 
high-speed  pinion  (HSP)  assembly  failures 
from  abnormal  gear  wear,  which  could  result 
in  uncontained  gearbox  fragmentation,  in- 
flight shutdowns,  engine  rotor  overspeed 
events,  do  the  following: 

(a)  Except  for  the  TPE331-12JR  engine 
series,  submit  Spectrometric  Oil  Analysis 
Program  (SOAP)  samples  of  the  oil  and  filter 
to  Honeywell  approved  labs  in  accordance 
with  Paragraph  2.  A.  (1)  of  the 
Accomplishment  Instructions  of  Honeywell 


International  Inc.  Alert  Service  Bulletin 
(ASH)  TPE331-A79-0034  Revision  3  dated 
October  3,  2001  or  Revision  4  dated  April  5, 
2002.  at  80  to  120  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD  and  at  80 
to  120  hour  TIS  intervals  thereafter. 

(b)  If  either  of  the  following  conditions 
occur,  make  the  necessary  repairs  in 
accordance  with  Paragraph  2.A.(3)(b)I  or 
2. A. (3)  of  the  Accomplishment  Instructions 
of  Honeywell  International  Inc.  ASB 
TPE331-A79-O034  Revision  3.  dated  October 
3,  2001;  or  Revision  4,  dated  April  5,  2002. 
within  50  hours  TIS  after  receiving  the 
results  from  the  unacceptable  sample 
analysis  or  trend  assessment: 

(1)  If  the  SOAP  test  lab  sample  is 
determined  to  be  unacceptable  in  accordance 
with  Paragraph  2.A.(2)(b)I  in  the 
Accomplishment  Instructions  of  Honeywell 
International  Inc.  ASB  TPE331-A79-0034 
Revision  3  dated  October  3,  2001  or  Revision 
4  dated  April  5,  2002.  or 

(2)  If  Honeywell's  supplementary  trend 
assessment  is  unacceptable  in  accordance 
with  Paragraph  2.A.(3)  in  the 
Accomplishment  Instructions  of  Honeywell 
International  Inc.  ASB  TPE331-A79-O034 
Revision  3  dated  October  3.  2001:  or  Revision 
4  dated  April  5,  2002. 

TPE331-12UA,  -12UAR,  and  -12UHR 
Engine  Maintenance 

(c)  On  TPE331-12UA,  -12UAR,  and 
-12UHR  engines,  inspect,  replace,  and  if 
necessary,  rework  specified  gearbox 
components  as  follows: 

(1)  At  the  next  turbine  (hot)  section 
inspection,  gearbox  inspection,  engine 
overhaul,  or  when  the  gearbox  diaphragm 
module  is  out  of  the  engine,  which^er 
occurs  first,  after  the  effective  date  of  this 
AD.  comply  with  the  following: 

(i)  Paragraphs  2.A.  (2)  through  2.A.  (11)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2087,  Revision  1,  dated  November  16, 
2001  or  ASB  TPE331-A72-2087,  dated 
October  10,  2001. 

(ii)  Paragraphs  2.A.  (2)  through  2.A.  (8)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2090RWK,  dated  October  10.  2001. 

(iii)  Paragraphs  2. A.  (2)  through  2.D.  (4)  of 
the  Accomplishment  Instructions  of 
Honevwell  International  Inc.  SB  TPE331-72- 
2091RWK.  dated  October  10.  2001. 

(2)  Thereafter,  do  the  following: 

(i)  Inspect  for  wear  and  replace  gearbox 
components  and  comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraphs  2.B.  and  2.C.  (2)  through  2.C.  (13) 
of  the  Accomplishment  Instructions  of  . 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2087.  Revision  1,  dated  November  16, 
2001  or  ASB  TPE331-A72-2087,  dated 
October  10,  2001  at  intervals  not  to  exceed 
3,600  hours  TIS  since  the  last  replacement  of 
the  bull  gear,  part  number  (P/N)  3108295-1, 
and  the  HSP,  P/N  3101741-2.  or  since  the 
last  overhaul  of  the  diaphragm  matched 
housing  set,  whichever  occurs  first. 

(ii)  Comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Honeywell  International  Inc. 
ASB  TPE331-A72-2087,  Revision  1,  dated 
November  16,  2001  or  ASB  TPE331-A72- 


2087,  dated  October  10,  2001  whenever 
certain  gearbox  parts,  identified  in  Paragraph 
2.B.  of  ASB  TPE331-A72-2087.  are  removed 
from  the  engine  following  compliance  with 
paragraph  (c)(1)  or  (c)(2)(i)  of  this  AD. 

(iii)  Comply  with  limitations  on 
interchangeability  and  inspect  for  wear  in 
accordance  with  Paragraphs  2.B.  and  2.D.  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2087.  Revision  1.  dated  November  16. 
2001  or  ASB  TPE331-A72-2087,  dated 
October  10.  2001  whenever  the  engine  is 
removed  from  the  aircraft  and  disassembled 
to  the  extent  that  the  diaphragm  module  is 
accessed  after  500  hours  TIS  following 
compliance  with  paragraph  (c)(1)  or  (c)(2)(i) 
of  this  AD. 

TPE331-12B  Engines 

(d)  On  TPE331-12B  engines,  inspect, 
replace,  and  if  necessary,  rework  specified 
gearbox  components  as  follows: 

(1)  At  the  next  engine  overhaul  or  when 
the  bull  gear  first  requires  replacement, 
whichever  occurs  first,  after  the  effective  date 
of  this  AD,  comply  with  the  following: 

(i)  Paragraphs  2.A.  (2)  through  2. A.  (11)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2092,  Revision  1,  dated  November  16, 
2001  or  ASB  TPE331-A72-2092,  dated 
October  10,  2001. 

(ii)  Paragraphs  2. A.  (2)  through  2.A.  (8)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2094RWK,  dated  October  10,  2001. 

(iii)  Paragraphs  2.A.  (2)  through  2.C.  (4)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2095RWK.  dated  October  10,  2001. 

(2)  Thereafter,  do  the  following: 

(i)  Inspect  for  wear  and  replace  gearbox 
components  and  comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraphs  2.B.  and  2.C.  (2)  through  2.C.  (13) 
of  the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2092,  Revision  1,  dated  November  16, 
2001  or  ASB  TPE331-A72-2092.  dated 
October  10,  2001,  at  intervals  not  to  exceed 
3.100  hours  TIS  since  the  last  replacement  of 
the  bull  gear,  P/N  3108296-1.  and  the  HSP, 
P/N  3101741-4,  or  since  the  last  overhaul  of 
the  diaphragm  matched  housing  set, 
whichever  occurs  first. 

,(ii)  Comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Honeywell  International  Inc. 
ASB  TPE331-A72-2'092.  Revision  1.  dated 
November  16,  2001  or  ASB  TPE331-A72- 
2092,  dated  October  10,  2001,  whenever 
certain  gearbox  parts,  identified  in  Paragraph 
2.B.  of  ASB  TPE331-A72-2092,  are  removed 
from  the  engine  following  compliance  with 
paragraph  (d)(1)  or  (d)(2)(i)  of  this  AD. 

(iii)  Comply  with  limitations  on 
interchangeability  and  inspect  for  wear  in 
accordance  with  Paragraphs  2.B.  and  2.D.  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2092.  Revision  1.  dated  November  16, 
2001  or  ASB  TPE331-A72-2092,  dated 
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October  10.  2001,  whenever  the  engine  is 
removed  from  the  aircraft  and  disassembled 
to  the  extent  that  the  diaphragm  module  is 
accessed  after  500  hours  TIS  following 
compliance  with  paragraphs  (d)(1)  or  (d)(2)(i) 
of  this  AD. 

TPE331-11U  Engines  With  Bull  Gear  P/N 
3107161-1 

(e)  On  TPE331-11U  engines  with  bull  gear 
P/N  3107161-1,  inspect,  replace  and  if 
necessary,  rework  specified  gearbox 
components  as  follows: 

(1)  At  the  next  hot  section  inspection, 
gearbox  inspection,  engine  overhaul,  or  when 
the  gearbox  diaphragm  module  is  out  of  the 
engine,  whichever  occurs  first  after  the 
effective  date  of  this  AD.  comply  with  the 
following: 

(i)  Paragraphs  2. A.  (2)  through  2.A.  (11)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2088.  Revision  2,  dated  Februar>'  20. 
2002,  Revision  1,  dated  November  16,  2001. 
or  original,  dated  October  10,  2001. 

(ii)  Paragraph^  2. A.  (2)  through  2. A.  (8)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2090RWK,  dated  October  10,  2001. 

(iii)  Paragraphs  2.A.  (2)  through  2.D.  (4)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2091RWK,  dated  October  10,  2001. 

(2)  Thereafter,  do  the  following: 

(i)  Inspect  for  wear  and  replace  gearbox 
components  and  comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraphs  2.B.  and  C.  (2)  through  C.  (13)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE33]- 
A72-2088,  Revision  2.  dated  February  20, 
2002,  Revision  1.  dated  November  16.  2001 
or  original,  dated  October  10.  2001.  at 
intervals  not  to  exceed  9,000  hours  time-in- 
service  (TIS)  since  the  last  replacement  of  the 
bull  gear,  P/N  3108295-1,  and  the  HSP.  P/N 
3101741-2.  or  since  the  last  overhaul  of  the 
diaphragm  matched  housing  set,  whichever 
occurs  first. 

(ii)  Comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Honevwell  International  Inc. 
ASB  TPE331-A72-2'088,  Revision  2,  dated 
February  20,  2002,  Revision  1,  dated 
November  16.  2001,  or  original,  dated 
October  10.  2001.  whenever  certain  gearbox 
parts,  identified  in  Paragraph  2.B.  of  ASB 
TPE331-A72-2088,  are  removed  ft-om  the 
engine  following  compliance  with  Paragraph 
(e)(1)  or  (e)(2)(i)  of  this  AD. 

(iii)  Comply  with  limitations  on 
interchangeability  and  inspect  for  wear  in 
accordance  with  Paragraphs  2.B.  and  2.D.  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2088,  Revision  2,  dated  February  20, 
2002,  Revision  1,  dated  November  16,  2001, 
or  original,  dated  October  10,  2001  whenever 
the  engine  is  removed  from  the  aircraft  and 
disassembled  to  the  extent  that  the 
diaphragm  module  is  accessed  after  500 
hours  TIS  following  compliance  with 
paragraph  (e)(1)  or  (e)(2)(i)  of  this  AD. 


All  OtherTPE331-llU  Engines  Without  Bull 
Gear  P/N  3107161-1 

(f)  On  TPE331-11U  engines,  that  do  not 
have  a  bull  gear,  P/N  3107161-V,  inspect, 
replace,  and  if  necessary,  rework  specified 
gearbox  components  as  follows: 

(1)  At  the  next  gearbox  inspection,  engine 
overhaul,  or  when  the  gearbox  diaphragm 
module  is  out  of  the  engine,  whichever 
occurs  first  after  the  effective  date  of  this  AD, 
comply  with  the  following: 

(i)  Paragraphs  2.A.  (2)  through  2.A.  (11)  of 
the  Accomplishment  Instructions  of" 
Honeywell  International  Inc.  ASB  TPE331- 
A72-'2088,  Revision  2,  dated  February  20, 
2002.  Revision  1,  dated  November  16.  2001. 
or  original,  dated  October  10,  2001. 

(ii)  Paragraphs  2.A.  (2)  through  2.A.  (8)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2090RWK.  dated  October  10.  2001. 

(iii)  Paragraphs  2. A.  (2)  through  2.D.  (4)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2091 RWK,  dated  October  10,  2001. 

(2)  Thereafter,  do  the  following: 

(i)  Inspect  for  wear  and  replace  gearbox 
components  and  comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraphs  2. B.  and  2.C.  (2)  through  2.C.  (13) 
of  the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2088,  Revision  2,  dated  February  20, 
2002,  Revision  1,  dated  November  16*,  2001. 
or  original,  dated  October  10.  2001,  at 
intervals  not  to  exceed  9.000  hours  TIS  since 
the  last  replacement  of  the  bull  gear,  P/N 
3108295-1.  and  the  HSP.  P/N  3101741-2,  or 
since  the  last  overhaul  of  the  diaphragm 
matched  housing  set.  whichever  occurs  first. 

(ii)  Comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Honevwell  International  Inc. 
ASB  TPE331-A72-2b88,  Revision  2.  dated 
February  20,  2002.  Revision  1,  dated 
November  16.  2001,  or  original,  dated 
October  10,  2001,  whenever  certain  gearbox 
parts,  identified  in  Paragraph  2.B.of  ASB 
TPE331-A72-2088,  are  removed  from  the 
engine  following  compliance  with  Paragraph 
(f)(1)  or  (f)(2)(i)  of  this  AD. 

(iii)  Comply  with  limitations  on 
interchangeability  and  inspect  for  wear  in 
accordance  with  Paragraphs  2.B.  and  2.D.of 
the  Accomplishment  Instructions  of 
Honevwell  International  Inc.  ASB  TPE331- 
A72-2088.  Revision  2,  dated  February  20, 
2002.  Revision  1.  dated  November  16.  2001, 
or  original,  dated  October  10.  2001.  whenever 
the  engine  is  removed  from  the  aircraft  and 
disassembled  to  the  extent  that  the 
diaphragm  module  is  accessed  after  500 
hours  TIS  following  compliance  with 
paragraph  (f)(1)  or  (f)(2)(i)  of  this  AD. 

TPE331-12IR  Engines 

(g)  On  TPE331-12IR  engines,  inspect, 
replace,  and  if  necessary,  rework  specified 
gearbox  components  as  follows: 

(1)  At  the  next  gearbox  inspection,  engine 
overhaul,  or  when  the  bull  gear  requires 
replacement,  whichever  occurs  first,  comply 
with  the  following: 

(i)  Paragraphs  2. A.  (2)  through  2. A.  (11)  of 
the  Accomplishment  Instructions  of 


Honeywell  International  Inc.  ASB  TPE331- 
A72-2093,  Revision  1,  dated  November  16. 
2001  or  ASB  TPE331-A72-2093,  dated 
October  10,2001. 

(ii)  Paragraphs  2.A.  (2)  through  2.A.  (8)  of   * 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2090RWK,  dated  October  10.  2001. 

(iii)  Paragraphs  2. A.  (2)  through  2.D.  (4)  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  SB  TPE331-72- 
2091RWK,  dated  October  10.  2001. 

(2)  Thereafter,  do  the  following: 

(i)  Inspect  for  wear  and  replace  gearbox 
components  and  comply  with  limitations  on 
interchangeability  in  accordance  with 
Paragraphs  2.B.  and  2.C.  (2)  through  C.  (13) 
of  the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2093,  Revision  1,  dated  November  16, 
2001  or  ASB  TPE331-A72-2093,  dated 
October  10.  2001,  at  intervals  not  to  exceed 
5,100  hours  TIS  since  the  last  replacement  of 
the  bull  gear,  P/N  3108295-1.  and  the  HSP. 
P/N  3101741-2,  or  since  the  last  overhaul  of 
the  diaphragm  matched  housing  set. 
whichever  occurs  first. 

(ii)  Comply  with  limitations  on 
interchangeability  in  accordance  with 
•Paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Honeywell  International  Inc. 
ASB  TPE331-A72-2093,  Revision  1,  dated 
November  16,  2001  or  ASB  TPE331-A72- 
2093,  dated  October  10,  2001.  whenever 
certain  gearbox  parts,  identified  in  Paragraph 
2.B.  of  ASB  TPE331-A72-2093.  are  removed 
from  the  engine  following  compliance  with 
Paragraph  (g)(1)  or  (g)(2)(i)  of  this  AD. 

(iii)  Comply  with  limitations  on 
interchangeability  and  inspect  for  wear  in 
accordance  with  Paragraphs  2.B.  and  2.D.  of 
the  Accomplishment  Instructions  of 
Honeywell  International  Inc.  ASB  TPE331- 
A72-2093,  Revision  1,  dated  November  16, 
2001  or  ASB  TPE331-A72-2093.  dated 
October  10,  2001.  whenever  the  engine  is 
removed  from  the  aircraft  and  disassembled 
to  the  extent  that  the  diaphragm  module  is 
accessed  after  500  hours  TIS  following 
compliance  with  paragraph  (g)(1)  or  (g)(2)(i) 
of  this  AD. 

Definitions 

(h)  For  the  purposes  of  this  AD.  as  stated 
in  the  incorporated  service  bulletins,  the 
word  "scrap"  must  be  interpreted  as  "not 
serviceable.  ■  Any  reference  in  these  bulletins 
to  the  intentional  damage  of  gear  teeth  is  not 
mandatory. 

Alternative  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office 
(LAACO).  Operators  must  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  LAACO. 

Note  2:  Informatian  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  LAACO. 
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Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 


loqation  where  the  requirements  of  this  AD 
can  be  done. 


Document  No. 


ASB  TPE331-A79-0034 


Total  pages:  10 

ASB  TPE331-A79-0034 


Total  pages:  10 

ASB  TPE331-A72-2087 


Total  pages:  18 

ASB  TPE331-A72-2087 

Total  pages:  18 

ASB  TPE331-A72-2088 


Total  pages:  16 

ASB  TPE331-A72-2088 


Total  pages:  18 

ASB  TPE331-A72-2092 

Total  pages:  18 


Documents  That  Have  Been  Incorporated  by 
Reference 

(k)  The  actions  required  by  this  AD  must 
be  done  in  accordance  with  the  following 
Honeywell  International  Inc.  Service 
Bulletins  (SB's): 


Total  pages:  16 

ASB  TPE331-A72-2088  ... 

Total  pages:  16 

SB  TPE331-72-2090RWK 

Total  pages:  10 

SB  TPE331 -72-2091 RWK 

Total  pages:  12 

ASB  TPE331-A72-2092  .. 


Pages 

1  

2  

3-5  

6-7  

8-10  

1   

2  

3-10  

1   

2-3  

4-6  

7-9  

10  

11-13  

14-15  

16  

17  

18  

All  

1   

2  

3-5  

6-7  

8  

9-11   

12  

13  

14  

15  

16  

1   

2  

3-5  

6-7  

8  

9-11   

12-13  

14  

15  

16  

All  

All  

All  

1  

2  

3-5  

6-7 

8  

9-11   

12  

13  

14  

15  

16 

17-18  

M  


Revision 


4  

2  

3  

4  

3  .-... 

3  

2  

3 

1   

Original  . 

1  

Original  . 

1  

Original 

1  

Original 

1  

Original 

Original 

2  

Original 

1  

Original 

2  

Original 

1  

2  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

Original 

Original 

Original 


1   November  16,  2001. 

Original October  10.  2001. 


1 
Original 

1   

Original 

1  

Original 

1  

Original 

1  

Original 

Original 


Date 


April  5,  2002. 
July  23,  2001. 
October  2,  2001. 
April  5,  2002. 
October  2,  2001 . 

October  2,  2001. 
July  23,  2001. 
October  2,  2001 . 


November  1 
October  10, 
November  1 
October  10 
November  1 
October  10, 
November  1 
October  10, 
November  1 
October  10, 


6,  2001. 

2001. 

6,  2001 . 

2001. 

6,2001. 

2001. 

6,2001. 

2001. 

6,  2001. 

2001. 


October  10,2001. 

Febaiary  20,  2002. 
October  10,  2001. 
November  16.  2001. 
October  10,  2001. 
February  20,  2002. 
October  10,  2001. 
November  16,  2001. 
February  20,  2002. 
October  10,  2001. 
November  16,  2001. 
October  10,  2001. 

November  16,  2001. 
October  10,  2001. 
November  16,  2001. 
October  10,  2001. 
November  16.  2001. 
October  10,  2001. 
November  16,  2001. 
October  10,  2001. 
November  16,  2001. 
October  10,  2001. 

October  10.  2001. 

October  10.2001. 

October  10,  2001. 


November  16,  2001. 
October  10,  2001. 
November  16,  2001. 
October  10,  2001. 
November  16,  2001. 
October  10,  2001. 
November  16,  2001. 
October  10.  2001. 
November  16,  2001. 
October  10,  2001. 

October  10,  2001. 
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Document  No. 


ASB  TPE331-A72-2093 


Total  pages:  16 

ASB  TPE331-A72-2093  ... 

Total  pages:  16 

SB  TPE331-72-2094RWK 

Total  pages:  8 

SB  TPE331-72-2095RWK 

Total  pages:  8 


Pages 

1 

2  

3-4  

5-7  

8  

9-11  

12-13  

14  

15  

16  

Air 

All  

All  


Revision 


1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

Original 

Original 

Original 


Date 


November  1 
October  10, 
November  1 
October  10, 
November  1 
October  10, 
November  1 
October  10, 
November  1 
October  10. 


6,  2001 . 

2001. 

6,  2001. 

2001. 

6,2001. 

2001. 

6,2001. 

2001. 

6.  2001. 

2001. 


October  10,  2001. 
October  10,  2001. 
October  10,  2001. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Honeywell  Engines,  Systems  and 
Services,  Technical  Data  Distribution,  M/S 
2101-201,  P.O.  Box  29003,  Phoenix.  AZ 
85038-9003;  telephone:  (602)  365-2493 
(General  Aviation),  (602)  365-5535 
(Commercial);  fax:  (602)  365-5577  (General 
Aviation  and  Commercial).  Copies  may  be 
inspected,  by  appointment,  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

Effective  Date 

(1)  This  amendment  becomes  effective  on 
July  3,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
June  5,  2002. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  02-14855  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  491&-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-130-AD;  Amendment 
39-1 2782;  AD  2002-1 2-1 0] 

RIN2120-AA64 

Airworttilness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes, 
that  requires  installation  of  two  arcing 


protection  brackets  below  and  behind 
the  circuit  breakers  located  in  the 
generator  control  rack  in  the  electrical/ 
electronics  compartment.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  arcing  between  circuit  breaker 
terminals  and  adjacent  equipment  and 
structure  located  in  the  generator 
control  rack  in  the  electrical/electronics 
compartment,  which,  if  not  corrected, 
could  result  in  possible  electrical  shock 
to  maintenance  personnel  during 
maintenance  operations.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  July  23,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jidy  23, 
2002. 

ADDRESSES:  Thie  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket,  . 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  George  Y. 
Mabimi,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  Boulevard, 
Lakewood,  California  90712^137; 
telephone  (562)  627-5341;  fax  (562) 
627-5210. 


Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  seiit  via  the 
Internet  using  the  following  address: 
judy.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCI  text. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes 
was  published  as  a  supplemental  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  March  21.  2002  (67 
FR  13111).  That  action  proposed  to 
require  installation  of  two  arcing 
protection  brackets  below  and  behind 
the  circuit  breakers  located  in  the 
generator  control  rack  in  the  electrical/ 
electronics  compartment. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  by  the 
supplemental  NPRM. 

Cost  Impact 

There  are  approximately  26  Model 
MD-90-30  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  13  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
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per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $200  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  oh  U.S.  operators  is 
estimated  to  be  $4,160,  or  $320  per 
airplane. 

The  cost  impact  figiu'e  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  cmd  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Oder  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  a)id  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  \mder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-12-10    McDonnell  Douglas: 

Amendment  39-12782.  Docket  2001- 
NM-130-AD. 

Applicability:  Model  MD-90-30  airplanes, 
certiflcated  in  any  category;  as  identified  in 
Boeing  Service  Bulletin  MD90-24-007. 
Revision  02.  dated  luly  16.  2001. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemaUve  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiHcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  between  circuit  breaker 
terminals  and  adjacent  equipment  and 
structure  located  on  the  generator  control 
rack  in  the  electrical/electronics 
compartment,  and  consequent  electrical 
shock  to  maintenance  personnel  during 
maintenance  operations,  accomplish  the 
following: 

Installation 

(a)  Within  one  year  after  the  effective  date 
of  this  AD.  install  two  arcing  protection 
brackets  below  and  behind  the  circuit 
breakers  located  in  the  generator  control  rack 
in  the  electrical/electronics  compartment  per 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD90-24-d07.  Revision  02, 
datedjuly  16.  2001. 

Note  2:  Installation  of  two  arcing 
protection  brackets  below  and  behind  the 
circuit  breakers  located  in  the  generator 
control  rack  in  the  electrical/electronics 
compartment  per  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin 
MD90-24-007.  dated  February  7. 1996;  or 
Revision  01.  dated  August  31.  2000;  is 
considered  acceptable  for  compliance  with 
the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 


through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
e.xistence  of^approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  installation  shall  be  done  per 
Boeing  Service  BulleUn  MD90-24-007. 
Revision  02,  dated  July  16,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division.  3855  Lakewood  Boulevard.  Long 
Beach.  California  90846.  Attention:  Data  and 
Service  Management.  Dept.  C1-L5A  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
FAA.  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Boulevard. 
Lakewood.  California;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW..  suite  700.  Washington.  DC. 

Ef!iective  Date 

(e)  This  amendment  becomes  effective  on 
July  23.  2002.  ' 

Issued  in  Renton.  Washington,  on  June  7. 
2002. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane  _ 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15105  Filed  6-17-02;  8:45  am] 
BILLING  COOe  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[TD9000] 

RIN  1545-BA62 

Modification  of  Tax  Shelter  Rules  ill 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  These  regulations  modify  the 
rules  relating  to  the  filing  by  certain 
taxpayers  of  a  statement  with  their 
Federal  income  tax  returns  under 
section  6011(a)  and  the  registration  of 
confidential  corporate  tax  shelters  under 
section  6111(d).  These  rules  also  affect 
the  list  maintenance  requirement  under 
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section  6112.  These  regulations  affect 
taxpayers  participating  in  certain 
reportable  transactions,  persons 
responsible  for  registering  confidential 
corporate  tax  shelters,  and  persons 
responsible  for  maintaining  lists  of 
investors  in  potentially  abusive  tax 
shelters.  The  text  of  these  regulations 
also  serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  Effective  Date:  These  regulations 
are  effective  June  14,  2002. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.6011-4T(g)  and 
§301.6111-2T(h). 
FOR  FURTHER  INFORMATION  CONTACT: 
Danielle  M.  Grimm  or  Tara  P.  Volungis, 
202-622-3080  (not  a  toll-ft^e  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 


if 


The  collections  of  information 
contained  in  these  regulations  have 
been  previously  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  3507(d))  under  control  number 
545-1685. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  and  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuTis  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

, .  This  document  amends  26  CFR  parts 
|i  and  301  to  provide  modified  rules 
relating  to  the  disclosure  of  reportable 
transactions  by  certain  individuals, 
trusts,  partnerships,  S  corporations,  and 
other  corporations  on  their  Federal 
income  tax  returns  under  section  6011 
and  the  registration  of  confidential 
corporate  tax  shelters  under  section 
6111. 

On  February  28,  2000.  the  IRS  issued 
temporary  and  proposed  regulations 
■  regarding  section  6011  (TD  8877.  REG- 
103735-00),  section  6111  (TD  8876, 
REG-1 1031 1-98),  and  section  6112  (TD 
8875,  REG-103736-00)(collectively,  the 
February  regulations).  The  February 
regulations  were  published  in  the 
Federal  Register  (65  FR  11205,  65  FR 
11215,  65  FR  11211)  on  March  2,  2000. 
On  August  11,  2000,  the  IRS  issued 


temporary  and  proposed  regulations 
regarding  sections  6011,  6111.  and  6112 
(TD  8896,  REG-103735-00.  REG- 
110311-98,  REG-103736-00) 
(collectively,  the  August  2000 
regulations).  The  August  2000 
regulations  were  published  in  the 
Federal  Register  (65  FR  49909)  on 
August  16,  2000,  modifying  the 
February  regulations.  On  August  2. 
2001,  the  IRS  issued  temporal^  and 
proposed  regulations  regarding  sections 
6011,  6111.  and  6112  (TD  8961,  REG- 
103735-00,  REG-1 1031 1-98,  REG- 
103736-00)  (collectively,  the  August 
2001  regulations).  The  August  2001 
regulations  were  published  in  the 
Federal  Register  (66  FR  41133)  on 
August  7,  2001,  further  modifying  the 
February  2000  regulations. 

The  rules  under  sections  6011,  6111, 
and  6112  are  designed  to  provide  the 
IRS  and  Treasury  with  information 
needed  to  evaluate  potentially  abusive 
transactions.  The  IRS  and  Treasury  have 
considered  and  evaluated  compliance 
with  the  disclosure,  registration,  and  list 
maintenance  requirements  under 
sections  6011,  6111,  and  6112  and  have 
determined  that  certain  additional 
changes  to  the  temporary  and  proposed 
regulations  are  necessary  to  improve 
compliance  with  the  regulations  and  to 
carry  out  the  purposes  of  sections  6011, 
6111,  and  6112.  The  IRS  and  Treasury 
continue  to  evaluate  all  the  comments 
and  recommendations  received. 
Moreover,  the  IRS  euid  Treasiuy  intend 
to  make  substantial  additional  changes 
to  the  rules  under  sections  6011,  6111, 
and  6112  in  order  to  establish  a  more 
effective  disclosure  regime  and  to 
improve  compliance  as  annoimced  in 
Treasury's  Plan  to  Combat  Abusive  Tax 
Avoidance  Transactions  (PO-2018), 
released  on  March  20,  2002.  See  http:/ 
/www.  treas.gov/press/releases/ 
po2018.htm. 

Explanation  of  Provisions 

1 .  Application  of  §1.6011-47  to 
Individuals,  Trusts,  Partnerships,  and  S 
Corporations 

Section  1,6011-4T  generally  provides 
that  certain  corporate  taxpayers  must 
disclose  their  participation  in  listed  and 
other  reportable  transactions  that  meet 
the  projected  tax  effect  test  by  attaching 
a  written  statement  to  their  Federal 
income  tax  returns.  It  has  been 
determined  that  a  number  of  these 
transactions  are  entered  into  by 
noncorporate  taxpayers.  Accordingly,  in 
order  to  obtain  information  regarding 
potentially  abusive  transactions  entered 
into  by  noncorporate  taxpayers,  the 
requirement  to  disclose  under  §  1.6011- 
4T  is  extended  to  individuals,  trusts. 


partnerships,  and  S  corporations  that 
participate,  directly  or  indirectly,  in 
listed  transactions.  Thus,  if  a 
partnership  or  an  S  corporation 
participates  in  a  listed  transaction,  that 
partnership  or  S  corporation  must 
disclose  its  participation  under 
§  1,601 1-4T  and  the  partners  and 
shareholders  of  the  partnership  or  S 
corporation,  respectively,  also  must 
disclose  their  participation  under 
§  1,601 1-4T.  The  IRS  and  Treasury  plan 
to  extend  in  future  guidance  the 
requirement  to  disclose  under  §  1.6011- 
4T  to  other  reportable  transactions 
entered  into  by  individuals,  trusts, 
partnerships,  and  S  corporations. 

2.  Indirect  Participants 

Section  1.6011-4T  makes  reference  to 
taxpayers  who  participate  directly  or 
indirectly  in  reportable  transactions.  In 
order  to  obtain  information  about 
potentially  abusive  transactions  entered 
into  by  taxpayers,  the  IRS  and  Treasury 
have  provided  clarification  regarding 
indirect  participation  in  a  reportable 
transaction.  A  taxpayer  will  have 
indirectly  participated  in  a  reportable 
transaction  if  the  taxpayer  knows  or  has 
reason  to  know  that  the  tax  benefits 
claimed  from  the  taxpayer's  transaction 
are  derived  from  a  reportable 
transaction.  However,  this  clarification 
does  not  imply  that  a  taxpayer's 
participation  in  a  transaction  did  not 
otherwise  qualify  as  indirect 
participation  in  a  reportable  transaction 
for  purposes  of  §  1.601 1-4T,  as  in  effect 
prior  to  June  14,  2002, 

For  example,  Notice  95-53  (1995-2 
C,B,  334),  describes  a  lease  stripping 
transaction  in  which  one  party  (the 
transferor)  assigns  the  right  to  receive 
future  payments  under  a  lease  of 
tangible  property  and  receives 
consideration  which  the  transferor  treats 
as  current  income.  The  transferor  later 
transfers  the  property  subject  to  the 
lease  in  a  transaction  intended  to 
qualify  as  a  substituted  basis 
transaction,  for  example,  a  transaction 
described  in  section  351.  In  return,  the 
transferor  receives  stock  (with  low  value 
and  high  basis)  from  the  transferee 
corporation.  The  transferee  corporation 
claims  the  deductions  associated  with 
the  high  basis  property  subject  to  the 
lease.  The  transferor  and  transferee 
corporation  have  directly  participated  in 
the  listed  transaction.  If  the  transferor 
subsequently  transfers  the  high  basis/ 
low  value  stock  to  a  taxpayer  in  another 
transaction  intended  to  qualify  as  a 
substituted  basis  transaction  and  the 
taxpayer  uses  the  stock  to  generate  a 
loss,  and  if  the  taxpayer  knows  or  has 
reason  to  know  that  the  tax  loss  claimed 
was  derived  from  the  lease  stripping 
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transaction,  then  the  taxpayer  is 
indirectly  participating  in  a  reportable 
transaction.  Accordingly,  the  taxpayer 
must  disclose  the  reportable  transaction 
and  the  manner  of  the  taxpayer's 
indirect  participation  in  the  reportable 
transaction  under  the  provisions  of 
§1.6011-4T. 

3.  Substantially  Similar  Transactions 

Sections  1.6011-4T  and  301.6111-2T 
make  reference  to  substantially  similar 
transactions.  Some  taxpayers  and 
promoters  have  applied  the 
substantially  similar  standard  in  an 
overly  narrovtr  manner  to  avoid 
disclosure.  For  instance,  some  taxpayers 
and  promoters  have  made  subtle  and 
insignificant  changes  to  a  listed 
transaction  in  order  to  claim  that  their 
transactions  are  not  subject  to 
disclosure.  Others  have  taken  the 
position  that  their  transaction  is  not 
substantially  similar  to  a  listed 
transaction  because  they  have  an 
opinion  concluding  that  their 
transaction  is  proper.  The  IRS  and 
Treasury  believe  that  these 
interpretations  are  improper. 
Accordingly,  the  regulations  are 
modified  in  §  1.601 1-4T  and 
§  301.6111-2T  to  clarify  that  the  term 
substantially  similar  includes  any 
transaction  that  is  expected  to  obtain  the 
same  or  similar  types  of  tax  benefits  and 
that  is  either  factually  similar  or  based 
on  the  same  or  similar  tax  strategy. 
Further,  the  term  substantially  similar 
must  be  broadly  construed  in  favor  of 
disclosure.  This  modification  does  not 
imply  that  a  transaction  was  not 
otherwise  the  same  as  or  substantially 
similar  to  a  listed  transaction  prior  to 
this  modification. 

For  example.  Notice  2000-44  (200O- 
2  C.B.  255),  sets  forth  a  listed 
transaction  involving  offsetting  options 
transferred  to  a  partnership  where  the 
taxpayer  claims  basis  in  the  partnership 
for  the  cost  of  the  purchased  options  but 
does  not  reduce  basis  imder  section  752 
as  a  result  of  the  partnership's 
assiunption  of  the  taxpayer's  obligation 
with  respect  to  the  options. 
Transactions  using  short  sales,  futures, 
derivatives  or  any  other  type  of 
offsetting  obligations  to  inflate  basis  in 
a  partnership  interest  would  be  the 
same  as  or  substantially  similar  to  the 
transaction  described  in  Notice  2000- 
44.  Moreover,  use  of  the  inflated  basis 
in  the  partnership  interest  to  diminish 
gain  that  would  otherwise  be  recognized 
on  the  transfer  of  a  partnership  asset 
would  also  be  the  same  as  or 
substantially  similar  to  the  transaction 
described  in  Notice  2000-44. 

As  another  example,  Notice  2001-16 
(2001-1  C.B.  730),  sets  forth  a  listed 


transaction  involving  a  seller  (X)  who 
desires  to  sell  stock  of  a  corporation  (T), 
an  intermediary  corporation  (M),  and  a 
buyer  (Y)  who  desires  to  purchase  the 
assets  (and  not  the  stock)  of  T.  M  agrees 
to  facilitate  the  sale  to  prevent  the 
recognition  of  the  gain  that  T  would 
otherwise  report.  Notice  2001-16 
describes  M  as  a  member  of  a 
consolidated  group  that  has  a  loss 
within  th»group  or  as  a  party  not 
subject  to  tax.  Transactions  utilizing 
difiierent  intermediaries  to  prevent  the 
recognition  of  gain  would  be  the  same 
as  or  substantially  similar  to  the 
transaction  described  in  Notice  2001- 
16.  An  example  is  a  transaction  in 
which  M  is  a  corporation  that  does  not 
file  a  consolidated  return  but  which 
buys  T  stock,  liquidates  T,  sells  assets 
of  T  to  Y,  and  offsets  the  gain 
recognized  on  the  sale  of  those  assets 
with  currently  generated  losses. 

4.  Projected  Tax  Effect  Test  for  Listed 
Transactions 

Section  1.601 1-4T  provides  that  a 
reportable  transaction  is  a  transaction 
that  meets  the  projected  tax  effect  test 
and  is  either  a  listed  transaction  or  a 
transaction  that  has  at  least  two  of  five 
specified  characteristics.  Under 
§  1.601 1-4T.  the  projected  tax  effect  test 
for  listed  transactions  is  met  if  the 
taxpayer  reasonably  estimates  that  the 
transaction  will  reduce  the  taxpayer's 
Federal  income  tax  liability  by  more 
than  $1  million  in  any  single  taxable 
year  or  by  a  total  of  more  tihan  $2 
million  for  any  combination  of  taxable 
years  in  which  the  transaction  is 
expected  to  have  the  effect  of  reducing 
the  taxpayer's  Federal  income  tax 
liability.  The  IRS  and  Treasury  have 
determined  that  the  projected  tax  effect 
test  for  listed  transactions  results  in 
inadequate  disclosure.  Accordingly,  the 
projected  tax  effect  test  will  no  longer 
apply  to  listed  transactions.  Thus,  any 
individual,  trust,  partnership,  S 
corporation,  or  other  corporation  that 
participates  in  a  listed  transaction  must 
report  it  under  the  provisions  of 
§1.6011^T. 

5.  Time  of  Providing  Disclosure 

In  general,  the  disclosure  statement 
for  a  reportable  transaction  must  be 
attached  to  the  taxpayer's  Federal 
income  tax  retiun  for  each  taxable  year 
for  which  the  taxpayer's  Federal  income 
tax  liability  is  affected  by  the  taxpayer's 
participation  in  the  transaction.  In  the 
case  of  a  taxpayer  that  is  a  partnership 
or  an  S  corporation,  the  disclosiue 
statement  for  a  listed  transaction  must 
be  attached  to  the  taxpayer's  Federal 
income  tax  return  for  each  taxable  year 
ending  with  or  within  the  taxable  year 


of  any  partner  or  shareholder  whose 
income  tax  liability  is  affected  or  is 
reasonably  expected  to  be  affected  by 
the  partnership's  or  the  S  corporation's 
participation  in  the  transaction.  In 
addition,  at  the  same  time  that  the 
disclosure  statement  is  first  attached  to 
the  taxpayer's  Federal  income  tax 
return,  the  taxpayer  must  file  a  copy  of 
that  disclosure  statement  with  the  Office 
of  Tax  Shelter  Analysis. 

If  a  transaction  becomes  a  reportable 
transaction  (e.g.,  the  transaction 
subsequently  becomes  one  identified  in 
published  guidance  as  a  listed 
transaction  described  in  §  1.6011- 
4T(b)(2),  or  there  is  a  change  in  facts 
affecting  the  expected  Federal  income 
tax  effect  of  the  transaction)  on  or  after 
the  date  the  taxpayer  has  filed  the  return 
for  the  first  taxable  year  for  which  the 
transaction  affected  the  taxpayer's  or  a 
partner's  or  a  shareholder's  Federal 
income  tax  liability,  the  disclosure 
statement  must  be  filed  as  an 
attachment  to  the  taxpayer's  Federal 
income  tax  return  next  filed  after  the 
date  the  transaction  becomes  a 
reportable  transaction  (whether  or  not 
the  transaction  affects  the  taxpayer's  or 
any  partner's  or  shareholder's  Federal 
income  tax  liability  for  that  year)  and  at 
that  time  a  copy  of  that  disclosure 
statement  must  be  filed  with  the  Office 
of  Tax  Shelter  Analysis. 
Notwithstanding  the  effective  date  of 
these  regulations,  for  purposes  of 
§  1.6011-4T,  as  in  effect  prior  to  June 
14,  2002,  a  corporate  taxpayer  was 
required  to  disclose  a  transaction  that 
later  became  reportable  on  the 
corporation's  next  filed  Federal  income 
tax  return  even  if  the  transaction  did  not 
affect  the  corporation's  Federal  income 
tax  liability  for  that  year. 

Regardless  of  whether  the  taxpayer 
plans  to  disclose  the  transaction  under 
other  published  guidance,  for  example. 
Rev.  Proc.  94-69  (1994-2  C.B.  804),  the 
taxpayer  also  must  disclose  the 
transaction  in  the  time  and  manner 
provided  for  under  the  provisions  of 
this  regulation.  Notwithstanding  the 
effective  date  of  these  regulations,  a 
corporate  taxpayer  was  required  to 
disclose  a  transaction  in  the  time  and 
manner  provided  for  in  §  1.6011— 4T  in 
effect  prior  to  June  14,  2002,  regardless 
of  whether  the  taxpayer  planned  to 
disclose  the  transaction  under  other 
published  guidance. 

Efifiective  Dates 

The  regulations  are  applicable  June 
14, 2002. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
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:egulatory.  action  as  defined  in 
Jxecutive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  time  required  to  prepare  or 
retain  the  disclosiu«  is  minimal  and 
will  not  have  a  significant  impact  on 
those  small  entities  that  are  required  to 
provide  disclosure.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Piu-siiant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Busir    ,s 
Administration  for  comm'  .i  on  their 
impact  on  small  business. 

Ore  :  <ng  Information 

The  ^)rincipal  authors  of  these 
regulations  are  Danielle  M.  Grimm  and 
Tara  P.  Volungis,  Office  of  the  Associate 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  other 
personnel  fi-om  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

list  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  record  keeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

jAccordingly,  26  CFR  parts  1  and  301 
i  se  amended  as  follows: 


PART  1— INCOME  TAXES 

I  Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.6011-4T  is  amended 
44  follows: 

1.  The  heading  of  §  1.601 1-4T  is 
amended  by  removing  the  language 
"corporate". 

2.  The  heading  of  paragraph  (a)  is 
revised. 

3.  Paragraph  (a)  is  amended  by  adding 
"(1)  In  general."  after  the  heading.  . 


4.  Newly  designated  paragraph  (a)(1) 
is  amended  by  adding  the  language 
"corporate"  before  "taxpayer"  in  the 
first  sentence,  and  by  removing  the 
second  sentence  and  adding  three  new 
sentences  in  its  place. 

5.  Paragraphs  (a)(2)  and  (a)(3)  are 
added. 

6.  Paragraph  (b)(1)  is  amended  by 
revising  the  first  sentence. 

7.  Paragraphs  (b)(l)(i)  and  (b)(l)(ii)  are 
added. 

8.  Paragraph  (b)(4)(i)  is  amended  by 
removing  the  first  sentence. 

9.  Paragraph  (b)(5)  Example  3  is 
amended  by  revising  the  seventh 
sentence. 

10.  Paragraphs  (c)(l)(iii)  and  (c)(l)(v) 
are  revised. 

11.  Paragraph  (c)(2)  Example  is 
amended  by  adding  the  language 
"Example."  after  "of  this  section:"  in 
the  first  s^^  ..^iice  and  by  adding  "as  in 
effect  at  that  time."  to  the  end  of  the 
third  sentence. 

12.  Paragraph  (d)(1)  is  revised. 

13.  Paragraph  (e)  is  amended  by 
removing  the  language  "corporation's" 
in  the  first  sentence  and  adding 
"taxpayer's"  in  its  place. 

14.  Paragraph  (g)  is  revised. 

The  revisions  and  additions  read  as 
follows: 

§1.6011-4T    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers  (Temporary). 

(a)  Disclosure  requirement — (1)  In 
general.  *  *  *  Every  individual,  trust, 
partnership,  and  S  corporation  that  has 
participated,  directly  or  indirecUy,  in  a 
reportable  transaction  within  the 
meaning  of  paragraph  (b)(2)  of  this 
section  must  attach  to  its  retiun  for  the 
taxable  year  described  in  paragraph  (d) 
of  this  section  a  disclosure  statement  in 
;he  form  prescribed  by  paragraph  (c)  of 
this  section.  For  this  purpose,  a  taxpayer 
will  have  indirectly  participated  in  a 
reportable  transaction  if  the  taxpayer's 
Federal  income  tax  liability  is  affected 
(or  in  the  case  of  a  partnership  or  an  S 
corporation,  if  a  partner's  or 
shareholder's  Federal  income  tax 
liability  is  reasonably  expected  to  be 
affected)  by  the  transaction  even  if  the 
taxpayer  is  not  a  direct  party  to  the 
transaction  (e.g.,  the  taxpayer 
participates  as  a  partner  in  a 
partnership,  as  a  shareholder  in  an  S 
corporation,  or  through  a  controlled 
entity).  Moreover,  a  taxpayer  will  have 
indirectiy  participated  in  a  reportable 
transaction  if  the  taxpayer  knows  or  has 
reason  to  know  that  the  tax  benefits 
claimed  from  the  taxpayer's  transaction 
are  derived  ft-om  a  reportable 
transaction.  *  *  * 

(2)  Example  of  indirect  participation. 
Notice  95-53  (1995-2  C.B..334)  (see 


§  601.601(d)(2)  of  this  chapter), 
describes  a  lease  stripping  transaction  in 
which  one  party  (the  transferor)  assigns 
the  right  to  receive  future  payments 
under  a  lease  of  tangible  property  and 
receives  consideration  which  the 
transferor  treats  as  current  income.  The 
transferor  later  transfers  the  property 
subject  to  the  lease  in  a  transaction 
intended  to  qualify  as  a  substituted 
basis  transaction,  for  example,  a 
transaction  described  in  section  351.  In 
return,  the  transferor  receives  stock 
(with  low  value  and  high  basis)  from  the 
transferee  corporation.  The  transferee 
corporation  claims  the  deductions 
associated  with  the  high  basis  property 
subject  to  the  lease.  The  transferor  and 
transferee  corporation  have  directly 
participated  in  the  listed  transaction.  If 
the  transferor  subsequently  transfers  the 
high  basis/low  value  stock  to  a  taxpayer 
in  another  transaction  intended  to 
qualify  as  a  substituted  basis  transaction 
and  the  taxpayer  uses  the  stock  to 
generate  a  loss,  and  if  the  taxpayer 
knows  or  has  reason  to  know  that  the 
tax  loss  claimed  was  derived  from  the 
lease  stripping  transaction,  then  the 
taxpayer  is  indirectly  participating  in  a 
reportable  transaction.  Accordingly,  the 
taxpayer  must  disclose  the  reportable 
transaction  and  the  manner  of  the 
taxpayer's  indirect  participation  in  the 
reportable  transaction  under  the  rules  of 
this  section. 

(3)  Definition  of  taxpayer.  For 
purposes  of  paragraphs  (b)(3)  and  (4)  of 
this  section,  the  term  taxpayer  means  a 
corporation  required  to  file  a  return 
under  section  11,  594,  801.  or  831.  For 
all  other  purposes  of  this  section,  the 
term  taxpayer  also  includes  an 
individual,  trust,  partnership,  or  3 
corporation. 

(b)  Definition  of  reportable 
transaction — (1)  In  general.  A  reportable 
transaction  is  either  a  transaction  that  is 
described  in  paragraph  (b)(2)  of  this 
section,  or  is  a  transaction  that  is 
described  in  paragraph  (b)(3)  of  this 
section  and  that  meets  the  projected  tax 
effect  test  in  paragraph  (b)(4)  of  this 
section.  *  *   * 

(i)  Definition  of  substantially  similar. 
For  purposes  of  this  section,  the  term 
substantially  similar  includes  any 
transaction  that  is  expected  to  obtain  the 
same  or  similar  types  of  tax  benefits  and 
that  is  either  factually  similar  or  based 
on  the  same  or  similar  tax  strategy. 
Receipt  of  an  opinion  concluding  that 
the  tax  benefits  from  the  taxpayer's 
transaction  are  allowable  is  not  relevant 
to  the  determination  of  whether  the 
taxpayer's  transaction  is  the  same  as  or 
substantially  similar  to  a  listed 
transaction.  Further,  the  term 


41328  Federal  Register / Vol.  67,  No.  117/Tuesday,  Jxine  18,  2002/Rules  and  Regulations 


substantially  similar  must  be  broadly 
construed  in  favor  of  disclosure. 

(ii)  Examples.  The  following 
examples  illustrate  situations  where  a 
transaction  is  the  same  as  or 
substantially  similar  to  a  listed 
transaction: 

Example  1.  Notice  2000-44  (2000-2  C.B. 
255)  (see  §601. 601(d)(2)  of  this  chapter),  sets 
forth  a  listed  transaction  involving  offsetting 
options  transferred  to  a  partnership  where 
the  taxpayer  claims  basis  in  the  partnership 
for  the  cost  of  the  purchased  options  but  does 
not  reduce  basis  under  section  752  as  a  result 
of  the  partnership's  assumption  of  the 
taxpayer's  obligation  with  respect  to  the 
options.  Transactions  using  short  sales, 
futures,  derivatives  or  any  other  type  of 
offsetting  obligations  to  inflate  basis  in  a 
partnership  interest  would  be  the  same  as  or 
substantially  similar  to  the  transaction 
described  in  Notice  2000—44.  Moreover,  use 
of  the  inflated  basis  in  the  partnership 
interest  to  diminish  gain  that  would 
otherwise  be  recognized  on  the  transfer  of  a 
partnership  asset  would  also  be  the  same  as 
or  substantially  similar  to  the  transaction 
described  in  Notice  2000-44. 

Example  2.  Notice  2001-16  (2001-1  C.B. 
730)  (see  §  601.601(d)(2)  of  this  chapter),  sets 
forth  a  listed  transaction  involving  a  seller 
(X)  who  desires  to  sell  stock  of  a  corporation 
(T),  an  intermediary  corporation  (M),  and  a 
buyer  (Y)  who  desires  to  purchase  the  assets 
(and  not  the  stoclc)  of  T.  M  agrees  to  facilitate 
the  sale  to  prevent  the  recognition  of  the  gain 
that  T  would  otherwise  report.  Notice  2001- 
16  describes  M  as  a  member  of  a  consolidated 
group  that  has  a  loss  within  the  group  or  as 
a  party  not  subject  to  tax.  Transactions 
utilizing  different  intermediaries  to  prevent 
the  recognition  of  gain  would  be  the -same  as 
or  substantially  similar  to  the  transaction 
described  in  Notice  2001-16.  An  example  is 
a  transaction  in  which  M  is  a  corporation  that 
does  not  file  a  consolidated  return  but  which 
buys  T  stock,  liquidates  T,  sells  assets  of  T 
to  Y.  and  offsets  the  gain  recognized  on  the 
sale  of  those  assets  with  currently  generated 
losses. 


(5)*   *   * 

Example  3.  *   *   *  However,  E  does 
reasonably  determine  that  the  terms  of  the 
leases  are  consistent  with  customary 
commercial  form  in  the  leasing  industry,  and 
that  there  is  a  generally  accepted 
understanding  that  the  combination  of 
Federal  income  tax  consequences  it  is 
claiming  with  respect  to  the  leases  are 
allowable  under  the  Internal  Revenue  Code 
for  substantially  similar  transactions.  *   *   * 

(c)*   *   * 

(D*  *  • 

(iii)  A  brief  description  of  the 
principal  elements  of  the  transaction 
that  give  rise  to  the  expected  tax 
benefits,  including  the  manner  of  the 
taxpayer's  direct  or  indirect 
participation  in  the  transaction. 

*  *  *  Ik  * 

(v)  An  identification  of  each  taxable 
year  (including  prior  taxable  years)  for 


which  the  transaction  is  expected  to 
have  the  effect  of  reducing  the  Federal 
income  tax  liability  of  the  taxpayer,  or 
of  any  partner  or  shareholder  of  the 
taxpayer,  and  an  estimate  of  the  amount 
by  which  the  transaction  is  expected  to 
reduce  the  Federal  income  tax  liability 
of  the  taxpayer,  or  of  any  partner  or 
shareholder  of  the  taxpayer,  for  each 
such  taxable  year. 
***** 

(d)  Time  of  providing  disclosure — (1) 
In  general.  The  disclosure  statement  for 
a  reportable  transaction  must  be 
attached  to  the  taxpayer's  Federal 
income  iax  return  for  each  taxable  year 
for  which  the  taxpayer's  Federal  income 
tax  liability  is  affected  by  the  taxpayer's 
participation  in  the  transaction,  in  the 
case  of  a  taxpayer  that  is  a  partnership 
or  an  S  corporation,  the  disclosure 
statement  for  a  listed  transaction  must 
be  attached  to  the  taxpayer's  Federal 
income  tax  retirni  for  each  taxable  year 
ending  with  or  within  the  taxable  year 
of  any  partner  or  shareholder  whose 
income  tax  liability  is  affected  or  is 
reasonably  expected  to  be  affected  by 
the  partnership's  or  the  S  corporation's 
participation  in  the  transaction.  In 
addition,  at  the  same  time  that  any 
disclosure  statement  is  first  attached  to 
the  taxpayer's  Federal  income  tax 
return,  the  taxpayer  must  file  a  copy  of 
that  disclosure  statement  with  the  Office 
of  Tax  Shelter  Analysis  (OTSA)  at: 
Internal  Revenue  Service 
LM:PFTG:OTSA.  Large  &  Mid-Size 
Business  Division,  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224. 
Regardless  of  whether  the  taxpayer 
plans  to  disclose  the  transaction  under 
other  published  guidance,  for  example. 
Rev.  Proc.  94-69  (1994-2  C.B.  804}  (see 
§  601.601(d)(2)  of  this  chapter),  the 
taxpayer  also  must  disclose  the 
transaction  in  the  time  and  manner 
provided  for  under  the  provisions  of 
this  section.  If  a  transaction  becomes  a 
reportable  transaction  [e.g.,  the 
transaction  subsequently  becomes  one 
identified  in  published  guidance  as  a 
listed  transaction  described  in  (b)(2)  of 
this  section,  or  there  is  a  change  in  facts 
affecting  the  expected  Federal  income 
tax  effect  of  the  transaction)  on  or  after 
the  date  the  taxpayer  has  filed  the  return 
for  the  first  taxable  year  for  which  the 
transaction  affected  the  taxpayer's  or  a 
partner's  or  a  shareholder's  Federal 
income  tax  liability,  the  disclosure 
statement  must  be  filed  as  an 
attachment  to  the  taxpayer's  Federal 
income  tax  return  next  filed  after  the 
date  the  transaction  becomes  a 
reportable  transaction  (whether  or  not 
the  transaction  affects  the  taxpayer's  or 
any  partner's  or  shareholder's  Federal 


•  income  tax  liability  for  that  year).  If  a 
disclosure  statement  ^  required  as  an 
attachment  to  a  Federal  income  tax 
return  that  is  filed  after  June  14,  2002, 
but  on  or  before  180  days  after  June  14, 
2002 ,  the  taxpayer  must  either  attach 
the  disclosure  statement  to  the  return,  or 
file  the  disclosure  statement  as  an 
amendment  to  the  return  no  later  than 
180  days  after  June  14,  2002. 
***** 

(g)  Effective  date.  This  section  applies 
to  Federal  income  tax  returns  filed  after 
February  28,  2000.  However,  paragraphs 
(a)(1),  (a)(2),  (a)(3),  (b)(1),  (b)(4)(i),  (b)(5) 
Example  3,  (c)(l)(iii),  (c){l)(v),  (c)(2) 
Example,  {d){l),  and  (e)  of  this  section 
apply  to  any  transaction  entered  into  on 
or  after  January  1,  2001,  unless  such 
transaction  is  reported  on  a  tax  return  of 
the  taxpayer  that  is  filed  on  or  before 
June  14,  2002.  Taxpayers  may  rely  on 
the  rules  in  paragraphs  (a)(1),  (a)(2), 
(a)(3).  (b)(1).  {b)(4)(i).(b)(5)  Example  3, 
(c)(l)(iii),  {c)(l)(v),  (c)(2)  Example, 
(d)(1),  and  (e)  of  this  section  for  Federal 
income  tax  returns  filed  after  February 
28.  2000.  Otherwise,  the  rules  that  apply 
with  respect  to  transactions  entered  into 
before  January  1.  2001,  and  with  respect 
to  any  transaction  entered  into  on  or 
after  January  1.  2001.  and  reported  on  a 
tax  return  of  the  taxpayer  that  is  filed  on 
or  before  June  14.  2002,  are  contained  in 
§  1.601 1-4T  in  effect  prior  to  June  14, 
2002  (see  26  CFR  part  1  revised  as  of 
April  1,2002). 

Par.  3.  In§1.6031(a)-1, 
paragraph(a)(l)  is  amended  by  adding  a 
sentence  to  the  end  of  the  paragraph  to 
read  as  follows: 

§1.6031(a)-1    Return  of  partnership 
income. 

(a)*  *  * 

(1)  *  *  *  For  the  rules  requiring  the 
disclosure  of  certain  transactions,  see 
§1.6011-4T. 

***** 

Par.  4.  In  §  1.6037-1,  paragraph  (c)  is 
amended  by  adding  a  sentence  to  the 
end  of  the  paragraph  to  read  as  follows: 

§  1 .6037-1    Return  of  electing  small 
business  corporation. 

***** 

(c)  *  *   *  For  the  rules  requiring  the 
disclosure  of  certain  transactions,  see 
§1.6011-4T. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  5.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 


Federal  Register / Vol.  67,  No.  117/Tuesday.  June  18,  2002/Rules  and  Regulations  41329 


Par.  6.  Section  301.6111-2T  is 
Amended  as  follows: 

1.  Paragraph  (a)(3)  is  amended  by 
ddding  four  sentences  to  the  end  of  the 
I  laragraph. 

2.  The  paragraph  heading  for  (h)  is 
ijevised  and  the  entire  tekt  after  the 

i  econd  sentence  is  removed  and  four 
1  lew  sentences  are  added  in  their  place. 

The  revision  and  additions  read  as 
loUows: 

301 .61 1 1 -2T    Confidential  corporate  tax 
fhelters  (Temporary). 

(a)  *  *   * 

(3)  *  *  *  For  purposes  of  this  section. 
1  he  term  substantially  siitiilar  includes 
I  my  transaction  that  is  expected  to 
obtain  the  same  or  similar  types  of  tax 
benefits  and  that  is  either  factually  , 

similar  or  based  on  the  same  or  similar 
tax  strategy.  Receipt  of  an  opinion 
concluding  that  the  tax  benefits  firom  the 
taxpayer's  transaction  are  allowable  is 
not  relevant  to  the  determination  of 
whether  the  taxpayer's  transaction  is  the 
same  as  or  substantially  similar  to  a 
listed  transaction.  Further,  the  term 
substantially  similar  must  be  broadly 
construed  in  favor  of  disclosure.  For 
examples,  see  §  1.6011-4T(b)(l)(ii)  of 
this  chapter. 

*        *        *        * 

(h)  Effective  dates.  *  *  *  However, 
)aragraph  (a)(3)  of  this  section  applies 
o  confidential  corporate  tax  shelters  in 
which  any  interests  are  offered  for  sale 
after  June  14,  2002.  The  rule  in 
paragraph  (a)(3)  of  this  section  may  be 
relied  upon  for  confidential  corporate 
tax  shelters  in  which  any  interests  are 
offered  for  sale  after  February  28.  2000. 
Otherwise,  the  rules  that  apply  to 
confidential  corporate  tax  shelters  in 
which  any  interests  are  offered  for  sale 
after  February  28,  2000,  and  on  or  before 
June  14,  2002  are  contained  in  this 
§  301.61 11-2T  in  effect  prior  to  June  14, 
2002.  (See  26  CFR  part  301  revised  as 
of  April  1,2002). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  June  11,  2002. 
Pamela  F.  Olson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-15321  Filed  6-14-02;  11:32  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  1,  3,  26,  81,  89, 110, 117, 
120, 127, 128, 148, 151, 153, 154, 155, 
156, 157, 158, 159, 160, 164,  and  165 

[USCG-2002-12471] 

RIN2115-AG44 

Navigation  and  Navigable  Waters — 
Technical  Amendments, 
Organizational  Changes, 
Miscellaneous  Editorial  Changes  and 
Conforming  Amendments 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  editorial  and 
technical  changes  throughout  title  33  of 
the  Code  of  Federal  Regulations  (CFR)  to 
update  the  title  before  it  is  recodified  on 
July  1,  2002.  It  updates  organization 
names  and  addresses,  and  makes 
conforming  amendments  and  technical 
corrections.  This  rule  will  have  no       -^ 
substantive  effect  on  the  regulated 
public. 

DATES:  This  final  rule  is  effective  June 
28, 2002. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Docket 
Management  Facility,  (USCG-2002- 
12471),  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW..  Washington,  DC, 
20590-0001,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket 
on  the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Robert  Spears,  Project  Manager. 
Standards  Evaluation  and  Development 
Division  (G-MSR-2).  Coast  Guard,  at 
202-267-1099.  If  you  have  questions  on 
viewing,  or  submitting  material  to,  the 
docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
at  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
consists  only  of  corrections  and 
editorial  and  conforming  amendments 
to  title  33  of  the  Code  of  Federal 
Regulations  (CFR).  These  changes  will 
have  no  substantive  effect  on  the  public; 
therefore,  it  is  not  necessary  for  us  to 
publish  an  NPRM  and  providing  an 


opportunity  for  public  comment.  Under 
5  U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that,  for  the  same  reasons,  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

Discussion  of  the  Rule 

Each  year  tiUe  33  of  the  Code  of 
Federal  Regulations  is  recodified  on  July 
1.  This  rule  makes  editorial  changes 
throughout  the  title,  corrects 
organization  names  and  addresses,  and 
makes  other  technical  and  editorial 
corrections  to  be  included  in  the 
recodification.  It  does  not  change  any 
substantive  requirements  of  existing 
regulations.  Some  editorial  changes  are 
discussed  individually  in  the  following 
three  paragraphs. 

Sections  3.25-10  and  3.25-20.  These 
sections  are  amended  to  reflect  an 
administrative  change  in  the  boundaries 
between  the  two  marine  inspection  and 
captain  of  the  port  zones  defined  in 
these  sections. 

Sections  1 10.236  and  1 10.237.  These 
sections  are  amended  to  convert 
geographic  coordinates  from  Old 
Hawaiian  Datum  (OHD)  to  North 
American  Datum  1983  (NAD83). 
Current  charts  reference  NAD83  and 
NAD83  is  used  by  the  Global 
Positioning  System  (GPS). 

Section  117.1041.  This  section  is 
revised  to  reflect  a  name  change  in  a 
bridge. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  aiid  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  As  this  rule 
involves  internal  agency  practices  and 
procedures  and  non- substantive 
changes,  it  will  not  impose  any  costs  on 
the  public. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  bidden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goverrunents. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figiu«  2-1, 
paragraphs  (34)(a)  and  (b)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
These  regulations  are  editorial  or 
procedural  and  concern  internal  agency 
functions  and  organization.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  imder  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Penalties. 

33  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

33  CFR  Part  26 

Commimications  equipment,  Marine 
safety.  Radio,  Telephone.  Vessels. 

33  CFR  Part  81 

Navigation  (water).  Reporting  and 
recordkeeping  requirements,  Treaties. 

33  CFR  Part  89 

Navigation  (water).  Reporting  and 
recordkeeping  requirements, 
Waterways. 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  117 

Bridges. 

33  CFR  Part  120 

Security,  Passenger  vessels,  Reporting 
and  recordkeeping  requirements. 

33  CFR  Part  127 

Fire  prevention.  Harbors,  Natural  gas, 
Reporting  and  recordkeeping 
requirements.  Security  measures. 


33  CFR  Part  128 

Harbors,  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Terrorism. 

33  CFR  Part  148 

Administrative  practice  and 
procedure.  Environmental  protection, 
Harbors,  Petroleum. 

33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

33  CFR  Part  153 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  154 

» 

Fire  prevention,  Hazzardous 
substances.  Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  155 

Hazardous  substances,  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  156 

-Hazardous  substances,  Oil  pollution, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  157 

Cargo  vessels.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  158 

Administrative  practice  and 
procedure.  Harbors,  Oil  pollution,    " 
Penialties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

33  CFR  Part  159 

Sewage  disposal.  Vessels. 

33  CFR  Part  160 

Administrative  practice  and 
procediu-e,  Harbors,  Hazardous 
materials  transportation.  Marine  safety, 
Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways. 

33  CFR  Part  164 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Seamen,  Security 
measures.  Waterways. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Secm-ity  measures. 
Waterways. 
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For  the  reasons  discussed  in  the 
Dreamble,  the  Coast  Guard  amends  33 
CFR  parts  1,  3,  26,  81,  89,  110,  117,  120, 
127, 128, 148, 151  subparts  B  and  D. 
153. 154,  155,  156,  157,  158,  159,  160, 
164,  and  165  as  follows: 

^ART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1, 
subpart  1.01,  continues  to  read  as 
jfollows: 

I    Authority:  14  U.S.C.  633;  33  U.S.G.  401, 
491,  525,  1321,  2716,  and  2716a;  42  U.S.C. 
9615;  49  U.S.C.  322;  49  CFR  1.45(b),  1.46; 
section  1.01-70  also  issued  under  the 
authority  of  E.0. 12580,  3  CFR,  1987  Comp.. 
p.  193;  and  sections  1.01-80  and  1.01-85  also 
issued  under  the  authority  of  E.O.  12777,  3 
CFR,  1991  Comp.,  p.  351.' 

11.01-70    [Amended] 

2.  In  §  1.01-70,  in  paragraph  (b), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
Security  and  Environmental 
Protection". 

§1.01-80    [Amended] 

3.  In  §  1.01-80,  in  paragraph  (b), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
Seciuity  and  Environmental 
Protection". 

4.  The  authority  citation  for  part  1, 
subpart  1.05,  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  552,  553,  App.  2;  14 
U.S.C.  2.  631,  632,  and  633;  33  U.S.C.  471, 
499;  49  U.S.C.  101,  322;  49  CFR  1.4(b), 
1.45(b),  and  1.46. 

§1.05-1    [Amended] 

5.  In  §  1.05-1,  in  paragraph  (g), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
Security  and  Environmental 
Protection". 

6.  The  authority  citation  for  part  1. 
subpart  1.07,  continues  to  read  as 
follows: 

Authority:  14  U.S.C.  633;  Sec.  6079(d), 
Pub.  L.  100-690, 102  Stat.  4181;  4&CFR  1.46. 

§1.07-15    [Amended] 

7.  In  §  1.07-15,  in  paragraph  (c), 
remove  the  word  "subpenas"  and  add, 
in  its  place,  the  word  "subpoenas". 

§1.07-35    [Amended] 

8.  In  §  1.07-35,  in  paragraph  (c)(2). 
remove  the  word  "subpena"  and  add,  in 
its  place,  the  word  "subpoena". 


§1.07-50    [Amended] 

9.  In  §  1.07-50,  remove  the  word 
"subpena"  and  add,  in  its  place,  the 
word  "subpoena". 

§1.07-60    [Amended] 

10.  In  §  1.07-60,  paragraph  (b), 
remove  the  word  "and"  and  add,  in  its 
place,  the  word  "an". 

PART  3-COAST  GUARD  AREAS, 
DISTRICTS,  MARINE  INSPECTION 
ZONES,  AND  CAPTAIN  OF  THE  PORT 
ZONES 

11.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  CFR  1.45. 
1.46. 

12.  In  §  3.25-10,  revise  paragraph  (b) 
as  set  forth  below: 

§3.25-10    Hampton  Roads  Marine 
Inspection  Zone  and  Captain  of  ttie  Port 
Zone. 

***** 

(b)  The  boimdary  of  the  Hampton 
Roads  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone  starts  at  the 
intersection  of  the  Maryland-Delaware 
boimdary  and  the  coast  and  proceeds 
along  the  Maryland-Delaware  boundary 
to  a  point  75°30.0'  W.  longitude;  thence 
southerly  to  a  point  75°30.0'  W. 
longitude  on  the  Maryland- Virginia 
boundary,  thence  westerly  along  the 
Maryland- Virginia  boundary  as  it 
proceeds  across  the  Delmarva 
Peninsula,  Pocomoke  River,  Tangier  and 
Pocomoke  Sounds,  and  Chesapeake  Bay; 
thence  northwesterly  along  the 
Maryland- Virginia  boundary  and  the 
District  of  Columbia- Virginia  boundary 
as  those  boundaries  are  formed  along 
the  southern  bank  of  the  Potomac  River 
to  the  intersection  of  the  Virginia- 
Maryland- West  Virginia  boundaries; 
thence  southerly  along  the  Virginia- 
West  Virginia  boundary  and  the 
Virginia-Kentucky  boundary  to  the 
Tennessee  boimdary;  thence  eastward 
along  the  Virginia-Teimessee  boundary 
to  the  Virginia-North  Carolina 
boundary;  .thence  eastward  to  the  sea. 
The  offshore  boundary  starts  at  the 
intersection  of  the  Mar\'land-Delaware 
boundary  and  the  coast  and  proceeds 
east  to  a  point  38°28.0'  N.  latitude. 
70°11.0'  W.  longitude;  thence 
southeasterly  on  a  line  bearing  122°T  to 
the  outermost  extent  of  the  EEZ;  thence 
southerly  along  the  outermost  extent  of 
the  EEZ  to  36°33.0'  N.  latitude,  and 
thence  westeriy  along  36°33.0'  N 
latitude  to  the  coast  at  75°52.0'  W. 
longitude. 

13.  In  §  3.25-20,  revise  paragraph  (b) 
as  set  forth  below: 


§3.25-20    Wilmington  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone. 

***** 

(b)  The  boundary  of  the  Wilmington 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  starts  at  the  sea  at  36°33.0' 
N.  latitude,  75°52.0'  W.  longitude,  and 
proceeds  westerly  along  the  North 
Carolina- Virginia  boundary  to  the 
Tennessee  boundary;  thence 
southwesterly  along  the  North  Carolina- 
Tennessee  boundary  to  the  Georgia 
boundary;  thence  easterly  along  the 
North  Carolina-Georgia  boundary  to  the 
South  Carolina  boundary;  thence 
easterly  along  the  South  Carolina-North 
Carolina  boundary  to  the  sea.  The 
offshore  boundary  of  the  Wilmington 
Captain  of  the  Port  Zone  starts  at  the 
coast  at  36''33.0'  N.  latitude;  thence 
proceeds  easterly  to  the  outermost 
extent  of  the  EEZ;  thence  southerly 
along  the  outermost  extent  of  the  EEZ  to 
a  line  bearing  122°T  from  the 
intersection  of  the  South  Carolina-North 
Carolina  boundary  and  the  sea  to  the 
outermost  extent  of  the  EEZ;  thence 
westerly  along  a  line  bearing  122°T  to 
the  coast. 

PART  2&T-VESSEL  BRIDGE-TO- 
BRIDGE  RADIOTELEPHONE 
REGULATIONS 

14.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  2:  33  U.S.C.  1201- 
1208;  49  CFR  1.45(b).  1.46;  Rule  1, 
International  Regulations  for  the  Prevention 

of  Collisions  at  Sea. 

§26.08    [Amended] 

15.  hi  §  26.08,  in  both  paragraphs  (a) 
and  (c),  remove  the  words  "Marine 
Safety  and  Environmental  Protection" 
and  add,  in  their  places,  the  words 
"Marine  Safety,  Security  and 
EnvironmentaJ  Protection". 

PART  81—72  COLREGS: 
IMPLEMENTING  RULES 

16.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1607;  E.O.  11964;  49 
CFR  1.46. 

§81.18    [Amended] 

17.  In  §81.18,  in  paragraph  (b), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
Security  and  Environmental 
Protection". 

PART  89— INLAND  NAVIGATION 
RULES:  IMPLEMENTING  RULES 

18.  The  authority  citation  for  part  89 
continues  to  read  as  follows: 
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33U.S.C.  2071;49CFR 


1.46(nMl4). 


§M.18    [AmendMl] 

19.  In  §89.18.  in  paragraph  (a), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
Security  and  Environmental 
Protection". 

PART  110— ANCHORAGE 
REGULATIONS 

20.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471, 1221  through 
1236,  2030,  2035,  2071;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

21.  In  §  110.236.  revise  paragraph  (a) 
to  read  as  follows: 

f  110.236    Pacific  Ocean  Off  Bartwrs  Point, 
Mand  of  Oahu,  Hawaii:  Offshore  pipeiine 
tenninal  anchorages. 

(a)  The  anchorage  grounds — (1) 
Anchorage  A.  The  waters  within  an  area 
described  as  follows:  A  circle  of  1,000 
feet  radius  centered  at  latitude 
21°17'43.6''N.,  longitude  158°07'36.1'' 
W.  (Datum  NAD  83) 

(2)  Nonanchorage  area  A.  The  waters 
extending  300  feet  on  either  side  of  a 
line  bearing  059°  from  anchorage  A  to 
the  shoreline  at  latitude  21°18'10.6''  N., 
longitude  158''06'47.1'' W.  (Datum  NAD 
83) 

•(3)  Anchomge  B.  The  waters  enclosed 
by  a  line  beginning  at  latitude 
21''16'20.1''N.,  longitude  158°04'59.1" 
W.;  thence  to  latitude  21°15'52.5''  N., 
longitude  158°05'7''  W.;  thence  to 
latitude  21°15'59.7''  N.,  longitude 
ISa'DS'SS-g*  W.;  thence  to  latitude 
21°16'27.4''  N.,  longitude  158°05'28''  W.; 
thence  to  the  point  of  beginning.  (Datum 
NAD  83) 

(4)  Nonanchorage  area  B.  The  waters 
extending  300  feet  on  either  side  of  a 
line  bearing  334.5°  from  anchorage  B  to 
the  shoreline  at  latitude  21''17'39.1"  N., 
longitude  158'*06'03.2''  W.  (Datiun  NAD 
83) 

(5)  Anchorage  C.  The  waters  enclosed 
by  a  line  beginning  at  latitude 
21°16'46.6''  N.,  longitude  158°04'29.1'' 
W.;  thence  to  latitude  21''16'46.6''  N., 
longitude  158°04'02.1'  W.;  thence  to 
latitude  2in6'32.6''  N.,  longitude 
158°04'02.1''  W.;  thence  to  laUtude 
21°16'32.6''N.,  longitude  158°04'29.1" 
W.;  thence  to  the  point  of  beginning. 
(Datum  NAD  83) 

(6)  Nonanchorage  area  C.  The  waters 
extending  300  feet  on  either  side  of  a 
line  bearing  306°  from  anchorage  C  to 
the  shoreline  at  latitude  21°17'42.6''  N., 
longitude  158°05'57.9''  W.  patum  NAD 
83) 


(7)  Anchorage  D.  The  waters  enclosed 
by  a  line  beginning  at  latitude 
21°17'48.6''  N.,  longitude  158°07'10.1'' 
W.;  thence  to  latitude  21°17'44.6''  N., 
longitude  158°07'06.1"  W.;  thence  to 
latitude  21°17'37.6''  N.,  longitude 
158°07'14.1''  W.;  thence  to  latitude 
21°17'41.6"'N.,  longitude  158°07'18.1'' 
W.;  thence  to  the  point  of  beginning. 
(Datum  NAD  83) 


§110.237    [Amended] 

22.  In  §  110.237,  paragraph  (a), 
remove  the  words  ''21°57'02''  N., 
longitude  159°41'33''  W.  (Datum  OHD)" 
and  in  their  place  add  the  words 
''21°56'50.7''  N.,  longitude  159°41'22.9'' 
W.  patum  NAD  83)". 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

23.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

1117.1041    [Amended] 

24.  In  §  117.1041.  paragraph  (a)(2), 
remove  the  words  "draws  of  the 
Fourteenth  (Sixteenth)  Avenue  South" 
and  add,  in  their  place,  the  words  "draw 
of  the  South  Park",  and  in  paragraph 
(b)(4),  remove  the  words  "Fourteenth 
Avenue  South"  and  add,  in  their  place, 
the  words  "South  Park  highway". 

PART  120— SECURITY  OF 
PASSENGER  VESSELS 

25.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 
§120.309    [Amended] 

26.  In  §  120.309,  remove  the  words 
"Marine  Safety  and  Environmental 
Protection"  and  add,  in  their  place,  the 
words  "Marine  Safety,  Seciuity  and 
Environmental  Protection". 

PART  127— WATERFRONT  FACILITIES 
HANDUNG  LIQURED  NATURAL  GAS 
AND  UQUIHED  HAZARDOUS  GAS 

27.  The  authority  citation  for  part  127 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 
§127.015    [Amended] 

28.  In  §  127.015,  in  both  paragraphs 
(c)(1)  and  (d),  remove  the  words 
"Marine  Safety  and  Environmental 
Protection"  and  add,  in  their  places,  the 
words  "Marine  Safety,  Security  and 
Environmental  Protection". 


PART  12&— SECURITY  OF 
PASSENGER  TERMINALS 

29.  The  authority  citation  for  part  128 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 

§128.120    [Amended] 

30.  In  §  128.120(a),  remove  "(G- 
MES)"  and  add,  in  its  place,  "(G- 
MSE)". 

PART  148— GENERAL 

31.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Sees.  5(a),  5(b),  Pub.  L.  93-627. 
88  Stat.  2131  (33  U.S.C.  1504(a).  (bj);  49  CFR 
1.46(s). 

§148.211     [Amended] 

32.  In  §  148.211,  remove  the  words 
"Marine  Safety  and  Environmental 
Protection"  and  add,  in  their  place,  the 
words  "Marine  Safety,  Security  and 
Environmental  Protection". 

§148.217    [Amended] 

33.  In  §  148.217,  in  paragraph  (a), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Msirine  Safety, 
Security  and  Environmental 
Protection". 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES. 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 


Subpart  B— Transportation  of 
Municipal  and  Commercial  Waste 

34.  The  authority  citation  for  part  151 
subpart  B  continues  to  read  as  follows: 

Authority:  33  U.S.C.  2602;  49  CFR  1.46. 

§151.1021    [Amended] 

35.  In  §  151.1021,  in  both  paragraphs 
(b)(1)  and  (c),  remove  the  words 
"Marine  Safety  and  Environmental 
I*rotection"  and  add,  in  their  places,  the 
words  "Marine  Safety,  Security  and 
Environmental  Protection". 

Subpart  D— Ballast  Water  Management 
for  Control  of  Nonindigenous  Species 
in  Waters  of  the  United  States 

36.  The  authority  citation  for  part  151 
subpart  D  continues  to  read  as  follows: 

Authority:  16  U.S.C.  4711;  49  CFR  1.46. 

§151.2041    [Amended] 

37.  In  §  151.2041,  in  paragraph  (a), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
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I  lecurity  and  Environmental 
Protection". 

PART  153— CONTROL  OF  POLLUTION 
BY  OIL  AND  HAZARDOUS 
SUBSTANCES,  DISCHARGE 
REMOVAL 


38.  The  authority  citation  for  part  153 
I  :ontinues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  33  U.S.C.  1321; 
12  U.S.C.  9615;  E.O.  12580,  3  CFR,  1987 
I  :onip.  p.  193;  E.O.  12777,  3  CFR,  1991 
I  ikimp..  p.  351;  49  CFR  1.45  and  1.46. 

1153.103    [Amended] 

39.  In  §  153.103,  in  paragraph  (d), 
emove  the  words  "Marine  Safety  and 

Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
Security  and  Environmental 
Protection". 

PART  154— FACILITIES 
TRANSFERRING  OIL  OR  HAZARDOUS 
MATERIAL  IN  BULK 

40.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  1321(j)(l)(C), 
j)(5),  (j)(6),  and  (m)(2);  sec.  2,  E.O.  12777,  56 
T?  54757;  49  CFR  1.46.  Subpart  F  is  also 
ssued  under  33  U.S.C.  2735. 

■  154.108    [Amended] 

41.  In  §  154.108.  in  both  paragraphs 
a)  and  (d).  remove  the  words  "Marine 
safety  and  Environmental  Protection" 
uid  in  their  places  add  the  words 
'Marine  Safety.  Security  and 
2nvirorunental  Protection". 

1154.822    [Antended] 

42.  In  §  154.822(c).  replace  the  words, 
"12.7  millimeters  (1 V2  in.)"  with  the 
words,  "12.7  millimeters  (Vz  in.)". 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

43.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j);  46 
U.S.C.  3715,  3719;  sec.  2,  E.O.  12777,  56  FR 
54757.  3  CFR.  1991  Comp.,  p.  351;  49  CFR 
1.46;  1.46(iii).  Sections  155.110-155.130, 
155.350-155.400,  155.430.  155.440,  155.470. 
155.1030(j)  and  (k),  and  155.1065(g)  also 
issued  under  33  U.S.C.  1903(b):  and 
§§  155.1110-155.1150  also  issued  under  33 
U.S.C.  2735. 

§155.1065    [Amended] 

44.  In  §  155.1065.  in  paragraph  (h), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
Secmity  and  Environmental 
Protection". 


§155.1070    [Amended] 

45.  In  §  155.1070,  in  paragraph  (f). 
retnove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  add,  in 
their  place,  the  words  "Marine  Safety, 
Security  and  Environmental 
Protection". 

PART  156— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

46.  The  authority  citation  for  part  156 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j)(l)(C) 
and  (D);  46  U.S.C.  3703a.  Subparts  B  and  C 
are  also  issued  under  46  U.S.C.  3715. 

§156.110    [Amended] 

47.  In  §  156.110,  in  both  paragraphs 
(a)  and  (dh  remove  the  words  "Marine 
Safety  and  Environmental  Protection" 
and  in  their  places  add  the  words 
"Marine  Safety,  Security  and 
Environmental  Protection". 

§156.210    [Amended] 

48.  In  §  156.210,  in  paragraph  (a)(2), 
remove  the  semicolon  and  woird  "and" 
at  the  end  of  the  paragraph,  and  add  in 
their  place  ";".  and  in  paragraph  (a)(3). 
remove  the  word  "chapter"  and  the 
period  at  the  end  of  the  paragraph,  and 
add  in  their  place  the  words  "chapter; 
and". 

PART  157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO  TANK 
VESSELS  CARRYING  OIL  IN  BULK 

49.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703. 
3703a  (note);  49  CFR  1.46.  Subparts  G,  H,  and 
I  are  also  issued  under  section  4115(b),  Pub. 
L.  101-380,  104  Stat.  520;  Pub.  L.  104-55, 
109  Stat.  546. 

§157.06    [Amended] 

50.  In  §  157.06,  in  the  first,  third,  and 
fourth  sentences  of  paragraph  (c).  and  in 
paragraph  (d).  remove  the  words 
"Marine  Safety  and  Environmental 
Protection"  and  in  their  places  add  the 
words  "Marine  Safety,  Security  and 
Environmental  Protection". 

§157.306    [Amended] 

51.  In  §  157.306.  in  paragraph  (a), 
remove  the  words  "Marine  Safety  and 
Environmental  Protection"  and  in  their 
places  add  the  words  "Marine  Safety. 
Security  and  Environmental 
Protection". 


PART  158— RECEPTION  FACIUTIES 
FOR  OIL,  NOXIOUS  LIQUID 
SUBSTANCES,  AND  GARBAGE 

52.  The  authority  citation  for  part  158 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b):  49  CFR  1.46. 
§158.190    [Amended] 

53.  In  §  158.190.  in  both  paragraphs 
(c)(1)  and  (d).  remove  the  words 
"Marine  Safety  and  Environmental' 
Protection"  and  in  their  places  add  the 
words  "Marine  Safety.  Seciuity  and 
Environmental  Protection". 

PART  159— MARINE  SANITATION 
DEVICES 

54.  The  authority  citation  for  part  159 
continues  to  read  as  follows: 

Authority:  Sec.  312(b)(1).  86  Stat.  871  (33 
U.S.C.  1322(b)(1));  49  CFR  1.45(b)  and  1.46(1) 
and  (m). 

§159.121    [Amended] 

55.  In  §  159.121.  in  paragraph  (d). 
replace  the  word  "miligrams"  with  the 
word  "milligrams". 

PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

56.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223.  1231:  49  CFR 
1.46.  Subpart  D  is  also  issued  under  the 
authority  of  33  U.S.C.  1225  and  46  U.S.C. 

3715. 

§160.7    [Amended] 

57.  In  §  160.7.  in  the  first,  third,  fifth, 
sixth,  and  seventh  sentences  of 
paragraph  (c).  remove  the  words 
"Marine  Safety  and  Environmental 
Protection"  and  in  their  places  add  the 
words  "Marine  Safety,  Security  and 
Environmental  Protection". 

PART  164— NAVIGATION  SAFETY 
REGULATIONS 

58.  The  authority  citation  for  part  164 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1223,  1231;  46  U.S.C. 
2103,  3703;  49  CFR  1.46.  Sec.  164.13  also 
issued  under  46  U.S.C.  8502.  Sec.  164.61  also 
issued  under  46  U.S.C.  6101. 

§164.03    [Amended] 

59.  In  §  164.03(a),  replace  "(G-MOV)" 
with  "(G-MWV)". 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

60.  The  authority  citation  for  part  165 
is  revised  to  read  as  follows: 


41334 Federal  Register/Vol.  67,  No.  117/Tuesday,  June  18,  2002/Rules  and  Regulations 


Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5: 
49CFR1.46. 

Dated:  June  11.  2002. 
Joseph  J.  Angelo, 

Director  of  Standards.  Marine  Safety,  Security 
and  Environmental  Protection. 
(FR  Doc.  02-15229  Filed  6-17-02;  8:45  am] 
BIUJNG  CODE  4010-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Huntington-02-007] 

RIN2115-AA97 

Safety  Zone;  Ohio  River  Miies  269.0  to 
270.0,  Gallipolis,  OH 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  waters,  of  the  Ohio  River  beginning 
at  mile  269.0  and  ending  at  mile  270.0, 
extending  the  entire  width  of  the  river. 
This  safety  zone  is  needed  to  protect 
spectators  and  vessels  firom  the  potential 
safety  hazards  associated  with  a 
fireworks  display.  Entry  into  this  zone 
is  prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Huntington  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  10 
p.m.  to  10:45  p.m.  on  July  4,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP 
Huntington-02-007]  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Huntington,  1415  6th 
Avenue,  Huntington,  West  Virginia, 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Chief  Petty  Officer,  Rick  Leffler,  Marine 
Safety  Office  Huntington,  Marine  Event 
Coordinator  at  (304)  529-5524. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  6f 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and,  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Information  was  made 
available  to  the  Coast  Guard  in 
insufficient  time  to  publish  a  NPRM  or 


for  publication  in  the  Federal  Register 
30  days  prior  to  the  event.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  public  interest 
since  immediate  action  is  needed  to 
protect  vessels  and  mariners  from  the 
hazards  associated  with  a  fireworks 
display. 

Background  and  Purpose 

The  Captain  of  the  Port  Huntington,  is 
establishing  a  safety  zone  between  miles 
269.0  and  270.0  of  the  Ohio  River, 
extending  the  entire  width  of  the  river. 
This  safety  zone  is  needed  to  protect 
spectators  and  vessels  from  the  potential 
safety  hazards  associated  with  a 
fireworks  display.  All  vessels  are 
prohibited  from  transiting  within  this 
safety  zone  unless  authorized  by  the 
Captain  of  the  Port,  Huntington  or  his 
designated  representative.      * 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  regulation 
will  only  be  in  effect  for  a  short  period 
of  time  and  notifications  to  the  marine 
community  will  be  made  through 
broadcast  notice  to  mariners.  The 
impacts  on  routine  navigation  are 
expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 


vessels  intending  to  transit  portions  of 
the  Ohio  River  from  miles  269.0  to 
270.0,  from  10  p.m.  to  10:45  p.m.  on 
July  4,  2002.  This  safety  zone  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  this  rule  will  be  in  effect  for 
only  a  short  period  of  time  and  mariners 
will  be  notified  in  advance  of  the  zone 
through  broadcast  notice  to  mariners. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  Chief  Petty 
Officer  Rick  Leffler,  Marine  Safety 
Office  Huntington  at  (304)  529-5524. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism   - 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  emd 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  so  discuss  the 
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jffects  of  this  rule  elsewhere  in  this 
}reamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
)rivate  property  or  otherwise  have 
aking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biu-den. 

Protection  of  Children 

1 1    We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 

I  Children  from  Environmental  Health 
kisks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

(Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulator^'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiu«  2-1 , 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 


is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Quard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIIMiTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T08-056  is 
added  to  read  as  follows: 

§  1 65.T08-056    Safety  Zone;  Ohio  River 
Miles  269.0  to  270.0,  Gallipolis,  Ohio. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  waters  of  the  Ohio  River 
from  miles  269.0  to  270.0,  extending  the 
entire  vddth  of  the  river. 

(b)  Effective  date.  This  section  is 
effective  from  10  p.m.  to  10:45  p.m.  on 
July  4,  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  of  persons  and  vessels 
into  this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Huntington  or  his  designated 
representative. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  zone  must 
request  permission  from  the  Captain  of 
the  Port  Huntington,  or  his  designated 
representative.  They  may  be  contacted 
via  VHF-FM  Channel  13  or  16  or  via 
telephone  at  (304)  529-5524. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Huntington  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  U.S.  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  June  7.  2002. 
L.D.  Stroh, 

Commander.  U.S.  Coast  Guard,  Captain  of 

the  Port  Huntington. 

[FR  Doc.  02-15226  Filed  6-17-02:  8:45  am] 

BILUNG  CODE  4910-1 S-P 


DEPARTIMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Huntington-02-006] 

RIN211S-AA97 

Safety  Zone;  Ohio  River  Miles  252.0  to 
253.0.  Middleport,  OH 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  waters  of  the  Ohio  River  beginning 
at  mile  252.0  and  ending  at  mile  253.0, 
extending  the  entire  width  of  the  river. 
This  safety  zone  is  needed  to  protect 
spectators  and  vessels  from  the  potential 
safety  hazards  associated  with  a 
fireworks  display.  Entry  into  this  zone 
is  prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Himtington  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  9:30 
p.m.  to  10:30  p.m.  on  July  4,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP 
Huntington-02-006]  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Huntington,  1415  6th 
Avenue,  Huntington,  West  Virginia, 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer,  Rick  Leffler,  Marine 
Safety  Office  Huntington,  Marine  Event 
Coordinator  at  (304)  529-5524. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  and,  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Information  was  made 
available  to  the  Coast  Guard  in 
insufficient  time  to  publish  an  NPRM  or 
for  publication  in  the  Federal  Register 
30  days  prior  to  the  event.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  public  interest 
since  immediate  action  is  needed  to 
protect  vessels  and  mariners  from  the 
hazards  associated  with  a  fireworks 
display. 

Background  and  Purpose 

The  Captain  of  the  Port  Huntington  is 
establishing  a  safety  zone  between  miles 
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252.0  and  253.0  of  the  Ohio  River, 
extending  the  entire  width  of  the  river. 
This  safety  zone  is  needed  to  protect 
spectators  and  vessels  from  the  potential 
safety  hazards  associated  with  a 
fireworks  display.  AU  vessels  and 
persons  are  prohibited  from  transiting 
within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port, 
Himtington  or  his  designated 
representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  regulation 
will  only  be  in  effect  for  a  short  period 
of  time  and  notifications  to  the  marine 
community,  will  be  made  through 
broadcast  notice  to  mariners.  The 
impacts  on  routine  navigation  are 
expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  portions  of 
the  Ohio  River  from  miles  252.0  to 
253.0,  bom  9:30  p.m.  to  10:30  p.m.  on 
July  4.  2002.  This  safety  zone  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  this  rule  will  be  in  effect  for 
only  a  short  period  of  time  and  mariners 
will  be  notified  in  advance  of  the  zone 
through  broadcast  notice  to  mariners. 


If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  Chief  Petty 
Officer  Rick  Leffler,  Mcuine  Safety 
Office  Huntington  at  (304)  529-5524. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
emfrioyees  who  enforce,  or  otherwise 
determine  compliance  with,  Federal 
regidations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  so  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  nde  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifetts 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES.        " 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measiues. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 
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>ART  165— REGULATED  NAVIGATION 
kREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
J3  CFR  1.05-l(g),  6.04-1,  6.04-6  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T08-055  is 
added  to  read  as  follows: 

§  1 65.T08-055    Safety  Zone;  Ohio  River 
Miles  252.0  to  253.0,  Middleport,  Ohio. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  waters  of  the  Ohio  River 
from  miles  252.0  to  253.0  extending  the 
entire  width  of  the  river. 

(b)  Effective  date.  This  section  is 
effective  from  9:30  p.m.  to  10:30  p.m.  on 
July  4,  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  of  persons  and  vessels 
into  this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Himtington  or  his  designated 
representative. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  zone  must 
request  permission  from  the  Captain  of 
the  Port  Huntington,  or  his  designated 
representative.  They  may  be  contacted 
via  VHF-FM  Channel  13  or  16  or  via 
telephone  at  (304)  529-5524. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Huntington  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  U.S.  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  June  7.  2002. 
L.D.  Stroh, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port  Huntington. 

[FR  Doc.  02-15227  Filed  6-17-02;  8:45  am] 
BILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGDOS-01-066] 

RIN211S-AE84 

Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and 
Hampton  Roads,  VA  and  Adjacent 
Waters 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule;  change  of 

effective  period. 

SUMH^ARY:  Commander.  Fifth  Coast 
Guard  District  is  extending  the  effective 


period  for  the  temporary  final  rules 
published  earlier  for  the  "Regulated 
Navigation  Area;  Chesapeake  Bay 
Entrance  and  Hampton  Roads.  VA  and 
Adjacent  Waters"  to  December  15.  2002, 
to  ensure  public  safety  and  security  and 
to  ensure  the  iminterrupted  flow  of 
commerce. 

DATES:  Section  165.501(dMl4)  added  at 
66  FR  53713.  October  24,  2001.  effective 
October  24.  2001,  until  June  15,  2002; 
sections  165.501(a)(13),  (d)(15).  and 
(d)(16),  added  at  66  FR  66754.  December 
27,  2001.  effective  December  11,  2001, 
until  June  15.  2002,  are  extended  in 
effect  until  December  1-5,  2002.  Section 
165.501(a)(1),  suspended  at  66  FR 
66754.  December  27.  2001,  from 
December  11,  2001,  until  June  15,  2002, 
will  continue  to  be  suspended  through 
December  15,  2002. 

FOR  FURTHER  INFORIMATION  CONTACT:  If 

you  have  questions  on  this  rule  or 
questions  on  viewing  or  submitting 
material  to  the  docket,  contact 
Lieutenant  Junior  Grade  Monica  Acosta, 
project  officer.  USCG  Marine  Safety 
Office  Hampton  Roads,  telephone 
number  (757)  441-3453. 

SUPPLEMENTARY  INFORIMATION: 
Background  and  Purpose 

Due  to  the  terrorist  attacks  of 
September  2001.  and  continued 
warnings  from  national  security  and 
intelligence  officials  that  future  terrorist 
attacks  are  possible,  there  is  an 
increased  risk  that  subversive  activity 
could  be  launched  by  vessels  or  persons 
against  the  United  States.  In  September 
2001.  the  Commander,  Naval  Station 
Norfolk  requested  vessel  speed  limits 
for  certain  vessels  operating  in  the 
vicinity  of  Naval  Station  Norfolk  to 
ensure  the  safety  and  security  of  naval 
vessels  in  that  area. 

On  October  24,  2001 ,  the  Coast  Guard 
published  a  temporar\'  final  rule 
entitled,  "Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and  Hampton 
Roads,  VA  and  Adjacent  Waters,"  in  the 
Federal  Register  (66  FR  53712).  The 
temporary  rule  added  vessel  speed 
limits  for  certain  vessels  operating  in 
the  vicinity  of  Naval  Station  Norfolk,  to 
the  existing  regulated  navigation  area 
for  the  Chesapeake  Bay  entrance  and 
Hampton  Roads,  VA  and  adjacent 
waters. 

We  are  extending  the  effective  period 
of  the  temporary  final  rule  so  that  we 
can  complete  a  rulemaking  to 
permanently  change  the  regulated 
navigation  area  at  the  entrance  to 
Chesapeake  Bay  and  Hampton  Roads, 
VA.  Extending  the  effective  date  of  the 
temporary  rule  until  December  15,  2002, 


should  provide  us  enough  time  to 
complete  the  rulemaking. 

Due  to  the  increased  awareness  that 
future  terrorist  attacks  are  possible,  the 
Coast  Guard,  as  lead  federal  agency  for 
maritime  homeland  security,  has 
determined  that  the  District  Commander 
must  have  the  means  to  be  aware  of, 
deter,  detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression, 
and  attacks  by  terrorists  on  the 
American  homeland  while  still 
maintaining  our  freedoms  and 
sustaining  the  flow  of  commerce.  A 
regulated  navigation  area  is  a  tool 
available  to  the  Coast  Guard  that  may  be 
used  to  control  vessel  traffic  by 
specifying  times  of  vessel  entry, 
movement,  or  departure  to,  from, 
within,  or  through  ports,  harbors,  or 
other  waters. 

On  December  27.  2001,  we  published 
a  temporary  final  rule  entitled, 
"Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and  Hampton 
Roads.  VA  and  Adjacent  Waters,"  in  the 
Federal  Register  (66  FR  66753).  The 
temporary  rule  expanded  the  geographic 
definition  of  the  Hampton  Roads 
regulated  navigation  area  to  include  the 
waters  of  the  12  nautical  mile  territorial 
sea  off  the  Coast  of  Virginia  and  added 
new  port  security  measures. 

We  are  also  extending  the  effective 
period  of  this  temporary  final  rule  so 
that  we  can  complete  a  rulemaking  to 
permanently  change  the  regulated 
navigation  area  at  the  eptrance  to 
Chesapeake  Bay  and  Hampton  Roads. 
VA.  Extending  the  effective  date  of  the 
temporary  rule  until  December  15.  2002. 
should  provide  us  enough  time  to 
complete  the  rulemaking. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
these  rules  on  October  24,  2001.  and 
December  27.  2001.  we  intended  to 
either  allow  them  to  expire  on  June  15. 
2002,  or  to  cancel  them  if  we  made 
permanent  changes  before  this  date.  We 
are  now  preparing  an  NPRM  to  make 
permanent  changes  to  the  regulated 
navigation  area.  That  rulemaking  will 
follow  the  normal  notice  and  comment 
procedures,  and  a  final  rule  should  be 
published  before  December  15,  2002. 
Continuing  the  temporar\'  rule  in  effect 
while  the  permanent  rulemaking  is  in 
progress  will  help  to  ensure  the  security 
of  the  Chesapeake  Bay  and  the  Port  of 
Hampton  Roads  during  that  period. 
Therefore,  the  Coast  Guard  finds  good 
cause  under  5  U.S.C.  553(b)(B)  and 
(d)(3)  for  why  a  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  is  not  required  and  why  this 
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rule  will  be  made  effective  fewer  than 
30  days  after  publication  in  the  Federal 
Register. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  imder 
section  3(fl  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979). 

This  temporary  final  rule  will  affect 
only  those  vessels  in  excess  of  300  GT 
that  enter  and  depart  the  Port  of 
Hampton  Roads.  The  speed  limit 
restrictions  are  only  in  effect  for  less 
than  4  miles,  and  typical  vessel  speed 
in  10  knots,  so  the  actual  delay  for  each 
vessel  will  be  less  than  6  minutes  in 
each  direction.  Therefore,  the  delay 
caused  by  the  two-knot  reduction  in 
speed  will  be  minimal.  Furthermore,  we 
have  received  no  comments  to  date  from 
affected  parties.  In  sum,  we  expect  the 
economic  impact  of  this  temporary  final 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  urmecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  temporary  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
This  rule  was  not  preceded  by  a  general 
notice  of  proposed  rulemaking  and, 
therefore,  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Although  this  rule  is 
exempt,  we  have  reviewed  it  for 
potential  economic  impact  on  small 
entities.    . 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  section  605(b)  that  this 
temporary  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smdl  entities.  If 
you  believe  that  your  business, 
organization,  or  governmental 
jiuisdiction  qualifies  as  a  small  entity 
and  that  this  temporary  rule  will  have 
a  significant  economic  impact  on  it. 
please  submit  a  comment  (see  FOR 
FURTHER  INFORMATION  CONTACT) 
explaining  why  you  believe  it  qualifies 


and  in  what  way  and  to  what  degree  this 
temporary  rule  will  economically  affect 
it. 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  rule  does  not  provide 
for  a  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  state  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  temporary  rule  under  that  Order 
and  have  determined  that  it  does  not 
have  implications  for  federalism. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu^  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  temporary  rule  will  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  temporary  rule 
elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  temporary  rule  will  not  affect  a 
taking  of  private  property  or  otherwise  . 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  temporary  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
huiden. 


Protection  of  Children 

We  have  analyzed  this  temporary  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  temporary  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  orfisk  to  sjifety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  temporary  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  temporary  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that  under 
figure  2-1,  paragraph  (34){g)  of 
Commandant  Instruction  M16475.1C, 
this  temporary  final  rule  is  categorically 
excluded  from  further  environmental 
documentation.  This  temporary  rule 
seeks  to  continue  to  modify  a  well- 
established  regulated  navigation  area, 
and  will  be  in  effect  for  another  6 
months.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
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docket  for  inspection  or  copying  where 
indicated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191,  33 
CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49  CFR 
1.46. 

§165.501    [Amended] 

2.  In  §  165.501,  paragraph  (a)(1). 
which  was  suspended  at  66  FR  66754. 
December  27,  2001,  from  December  11. 
2001,  until  June  15,  2002,  will  continue 
to  be  suspended  through  December  15, 
2002;  paragraph  (d)(14),  which  was 
added  at  66  FR  53713.  October  24,  2001, 
effective  October  24,  2001,  until  June 
15,  2002;  and  paragraphs  (a)(13),  (d)(15), 
and  (d)(15),  added  at  66  FR  66754, 
December  27,  2001,  from  December  11, 
2001,  until  June  15,  2002,  are  all 
extended  in  effect  until  December  15, 
2002. 

Dated:  June  12,  2002. 
T.C.  Farr, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  02-15335  Filed  6-13-02;  5:08  pm] 
BILUNQ  CODE  4910-1 5-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[00007-02-060] 

RIN2115-AA97 

Security  Zones;  Ports  of  Jacksonville 
and  Canaveral,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  frnal  rule. 

summary:  The  Coast  Guard  is  extending 
the  effective  period  of  the  teinporary 
final  rule  that  established  temporary  100 
yard  moving  and  fixed  security  zones 
around  certain  vessels  within  the  Ports 
of  Jacksonville  and  Canaveral.  The 
security  zones  will  prohibit  vessels  from 
coming  within  100  yards  of  all  tank 
vessels,  cruise  ships,  and  military  pre- 


positioned  ships  when  these  vessels 
enter,  depart  or  moor  within  the  Ports 
of  Jacksonville  and  Canaveral.  These 
security  zones  are  needed  to  ensure 
public  safety  and  prevent  sabotage  or 
terrorist  acts  against  vessels  in  the  COTP 
Jacksonville  area  of  responsibility.  Entry 
into  these  zones  is  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Jacksonville,  Florida  or  his 
designated  representative. 
DATES:  This  rule  is  effective  from 
midnight  (12  a.m.)  June  16,  2002 
through  12  (noon)  November  15,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[CGD02-02-0601  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Jacksonville,  7820  Arlington 
Expressway,  Suite  400,  Jacksonville,  FL 
32211,  between  7:30  a.m.  and  4  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Drew  Casey,  Coast  Guard  Marine 
Safety  Office  Jacksonville,  at  904-232- 
3610,  ext.  105. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  die 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM.  which  would  incorporate  a 
comment  period  before  a  final  rule 
could  be  issued,  would  be  contrary  to 
the  public  interest  since  the  Captain  of 
the  Port  of  Jacksonville  has  determined 
that  immediate  action  is  needed  to 
protect  the  public,  ports  and  waterways 
of  the  United  States. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

On  September  12,  2001,  one  day  after 
the  September  11  terrorist  attacks,  the 
Coast  Guard  established  a  temporary 
rule  establishing  seciu-ity  zones  around 
tank  vessels,  passenger  vessels,  and 
military  pre-positioned  ships  until 
October  3.  2001  (published  on 
September  26,  2001,  66  FR  49104). 
Following  these  attacks  by  well-trained 
and  clandestine  terrorists,  national 
security  and  intelligence  officials  have 
warned  that  future  terrorists  attacks  are 
likely.  As  a  result,  on  October  17,  2001, 
the  Coast  Guard  published  a  second 
temporary  rule  in  the  Federal  Register 
continuiiig  these  zones  through  11:59 


p.m.  June  15,  2002  (66  FTl  52689).  This 
third  temporary  rule  will  continue  the 
zones  through  noon  on  November  15, 
2002  so  the  Coast  Guard  can  publish  a 
notice  of  proposed  rulemaking  to 
receive  public  comment  on  making  this 
temporary  rule  final. 

Tnis  temporary  rule  creates  100-yard 
security  zones  around  all  tank  vessels, 
cruise  ships,  and  military'  pre- 
positioned  ships  when  these  vessels 
enter,  depart  or  moor  within  the  Ports 
of  Jacksonville  and  Canaveral.  No 
person  or  vessel  may  enter  these  zones 
without  the  permission  of  the  Captain  of 
the  Port  of  Jacksonville.  These  moving 
security  zones  are  activated  when  the 
subject  vessels  pass  the  St.  Johns  River 
Sea  Buoy,  at  approximate  position  30° 
23"  35'  N,  81°  19"  08'  West,  when 
entering  the  Port  of  Jacksonville,  or  pass 
Port  Canaveral  Chaimel  Entrance  Buoys 
#  3  or  #  4,  at  respective  approximate 
positions  28°  22.7  N,  80°  31.8  W,  and 
28°  23.7  N,  80°  29.2  W,  when  entering 
Port  Canaveral.  Temporary  fixed 
security  zones  are  established  100  yards 
around  all  tank  vessels,  cruise  ships, 
and  military  pre-positioned  ships 
docked  in  the  Ports  of  Jacksonville  and 
Canaveral,  Florida. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of     • 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979) 
because  the  impact  of  this  rule  on 
commercial  and  recreational  vessel 
navigation  is  minimal  because  most 
vessels  will  be  able  to  transit  around 
these  zone  and  the  Captain  of  the  Port 
may  permit  entry  into  the  zone  on  a  case 
by  case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
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because  small  entities  may  transit 
around  these  zones  and  may  be  allowed 
to  enter  on  a  case-by-case  basis  with  the 
authorization  of  the  Captain  of  the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pubhc  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with,  federal  regulations  to 
thp  Small  Business  and  Agricxiltiu'e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

-Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditxu'e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Alhough  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1 ,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Epvironmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  tribal  governments,  because 
it  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationships  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 


requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l{g),  6.04-1,  6.04-6  and  160.5: 
49  CFR  1.46. 

2.  A  new  temporary  section  165.T- 
07-060  is  added  to  read  as  follows: 

§  1 65.T-07-060    Security  Zones;  Ports  of 
Jacksonville  and  Canaveral,  Florida. 

(a)  Regulated  area.  Temporary  moving 
security  zones  are  established  100  yards 
around  all  tank  vessels,  cruise  ships, 
and  military  pre-positioned  ships 
diuing  transits  entering  or  departing  the 
ports  of  Jacksonville  and  Canaveral, 
Florida.  These  moving  seciuity  zones 
are  activated  when  the  subject  vessels 
pass  the  St.  Johns  River  Sea  Buoy,  at 
approximate  position  30°23''  35'  N, 
81°19'  08'  West,  when  entering  the  Port 
of  Jacksonville,  or  pass  Port  Canaveral 
Channel  Entrance  Buoys  #  3  or  #  4,  at 
respective  approximate  positions 
28°22.7  N,  80'31.8  W,  and  28°23.7  N, 
80''00.2  W,  when  entering  Port 
Canaveral.  Temporary  fixed  security 
zones  are  established  100  yards  aroimd 
all  tank  vessels,  cruise  ships,  and 
military  pre-positioned  ships  docked  in 
the  Ports  of  Jacksonville  and  Canaveral, 
Florida. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  these  zones  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz). 

(c)  Definition.  As  used  in  this  section: 
Cruise  ship  means  a  passenger  vessel, 
except  for  a  ferry,  greater  than  100  feet 
in  length  that  is  authorized  to  carry 
more  than  12passengers  for  hire. 

(d)  Dates.  Tnis  rule  becomes  effective 
at  midnight  (12:00  a.m.)  on  June  16, 
2002  and  will  terminate  at  12  (noon)  on 
November  15,  2002. 

Dated:  June  11,  2002. 
M.M.  Rosecrans, 

Captain,  U.  S.  Coast  Guard,  Captain  of  the 

Port  Jacksonville. 

[PR  Doc.  02-15357  Filed  6-17-02;  8:45  am) 

BILLING  CODE  4910-15-P 
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DEPARTMENT  OF  TRANSPORTATION 


\OBS\  Guard 


33  CFR  Part  165 

iCOTP  Los  Angeles-Long  Beach  01-013] 

RIN2115-AA97 

Security  Zone;  Poil  Hueneme  Harbor, 
Ventura  County,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 


summary:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  covering  all  waters  within 
Port  Hueneme  Harbor  in  Ventura 
County,  CA.  This  security  zone  is 
needed  for  national  security  reasons  to 
protect  the  Naval  Base  Ventura  County 
and  the  commercial  port  from  potential 
subversive  acts.  Entry  into  this  zone  is 
prohibited  unless  specifically 
authorized  by  the  Capitan  of  the  Port 
Los  Angeles-Long  Beach,  the 
Commanding  Officer,  Naval  Base 
Ventura  County,  or  their  designated 
representatives. 

DATES:  The  amendment  to  §  165.T11- 
060  (c)  in  this  rule  is  effective  June  14, 
2002.  Section  165.T11-060,  added  at  67 
FR  1099,  January  9,  2002,  effective  from 
12:01  a.m.  PST  on  December  21,  2001, 
to  11:59  p.m.  PDT  on  June  15,  2002,  as 
amended  by  this  rule  is  extended  in 
effect  through  June  15,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  Los 
Angeles-Long  Beach  01-013  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office  Los 
Angeles-Long  Beach,  1001  South 
Seaside  Avenue,  Building  20,  San 
Pedro,  California,  90731,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths, 
Chief  of  Waterways  Management,  at 
(310)  732-2020. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  January  9,  2002,  we  published  a 
temporary  final  rule  for  Port  Hueneme 
Harbor  entitled  "Security  Zone;  Port 
Hueneme  Harbor,  Ventura  County, 
California"  in  the  Federal  Register  (67 
FR  1097)  under  §  165.T1 1-060.  The 
effective  period  for  this  rule  was  from 
December  21,  2001,  through  June  15. 
2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 


regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Due  to  the 
terrorist  attacks  on  September  11,  2001 
and  the  warnings  given  by  national 
security  and  intelligence  officials,  there 
is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
launched  against  the  United  States.  A 
heightened  level  of  security  has  been 
established  around  naval  facilities.  The 
original  TFR  was  urgently  required  to 
prevent  possible  terrorist  strikes  against 
the  United  States  and  more  specifically 
the  people,  waterways,  and  properties 
in  Port  Hueneme  Harbor  and  the  Naval 
Base  Ventura  County.  It  was  anticipated 
that  we  would  assess  the  security 
environment  at  the  end  of  the  effective 
period  to  determine  whether  continuing 
security  precautions  were  required  and, 
if  so,  propose  regulations  responsive  to 
existing  conditions.  We  have 
determined  the  need  for  continued 
security  regulations  exists. 

The  Coast  Guard  has  determined  that 
designation  of  a  restricted  area  by  the 
Army  Corps  of  Engineers  (ACOE)  under 
33  CFR  334  is  a  more  appropriate 
regulation  in  this  case.  A  formal  request 
has  been  submitted  by  the  U.S.  Navy  to 
ACOE  in  order  to  begin  public  notice. 
The  ACOE  will  utilize  the  extended 
effective  period  of  this  TFR  to  engage  in 
notice  and  comment  rulemaking  to 
develop  permanent  regulations  tailored 
to  the  present  and  foreseeable  security 
environment.  This  TFR  preserves  the 
status  quo  within  the  harbor  while 
permanent  rules  are  developed. 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  terrorists 
launched  attacks  on  commercial  and 
public  structures — the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  Virginia — killing  large 
numbers  of  people  and  damaging 
properties  of  national  significance. 
There  is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
launched  against  the  United  States 
based  on  warnings  given  by  national 
security  and  intelligence  officials.  The 
Federal  Bureau  of  Investigation  (FBI) 
has  issued  warnings  on  October  11, 
2001  and  February  11.  2002  concerning 
the  potential  for  additional  terrorist 
attacks  within  the  United  States.  In 
addition,  the  ongoing  hostilities  in 
Afghanistan  have  made  it  prudent.for 
important  facilities  and  vessels  to  be  on 
a  higher  state  of  alert  because  Osama 


Bin  Ladin  and  his  Al  Qaeda 
organization,  and  other  similar 
organizations,  have  publicly  declared  an 
ongoing  intention  to  conduct  armed 
attacks  on  U.S.  interests  worldwide. 

These  heightened  seciu-ity  concerns, 
together  with  the  catastrophic  impact 
that  a  terrorist  attack  against  a  Naval 
Facility  would  have  to  the  public 
interest,  makes  these  security  zones 
prudent  on  the  navigable  waterways  of 
the  United  States.  To  mitigate  the  risk 
of  terrorist  actions,  the  Coast  Guard  has 
increased  safety  and  security  measures 
on  the  navigable  waterways  of  U.S. 
ports  and  waterways  as  further  attacks 
may  be  laimched  from  vessels  within 
the  area  of  Port  Hueneme  Harbor  and 
the  Naval  Base  Ventura  County. 

In  response  to  these  terrorist  acts,  to 
prevent  similar  occurrences,  and  to 
protect  the  Naval  Facilities  at  Port 
Hueneme  Harbor  and  the  Naval  Base 
Ventura  County,  the  Coast  Guard  will 
extend  the  period  of  this  security  zone 
in  all  waters  within  Port  Hueneme 
Harbor.  This  security  zone  is  necessary 
to  prevent  damage  or  injury  to  any 
vessel  or  waterfront  facility,  and  to 
safeguard  ports,  harbors,  or  waters  of  the 
United  States  in  Port  Hueneme  Harbor, 
Ventiu-a  Coimty  CA. 

As  of  today,  the  need  for  a  security 
zone  in  Port  Hueneme  Harbor  still 
exists.  This  temporary  final  rule  will 
extend  the  Port  Hueneme  security  zone 
issued  December  21,  2001  to  June  15, 
2003.  This  will  allow  the  Army  Corps  of 
Engineers  to  utilize  the  extended 
effective  period  of  this  TFR  to  engage  in 
notice  and  comment  rulemaking  to 
develop  permanent  regulations  tailored 
to  the  present  and  foreseeable  security 
environment.  This  revision  preserves 
the  status  quo  within  the  Port  Hueneme 
Harbor  while  permanent  rules  are 
developed. 

Discussion  of  Rule 

This  regulation  that  is  extending  the 
current  security  zone,  prohibits  all 
vessels  from  entering  Port  Hueneme 
Harbor,  beyond  the  COLREGS 
demarcation  line  set  forth  in  Subpart 
80.1120  of  Part  80  of  Title  33  of  the 
Code  of  Federal  Regulations,  without 
first  filing  a  proper  Advance 
Notification  of  Arrival  as  required  by 
part  160  of  title  33  of  the  Code  of 
Federal  Regulations  as  well  as  obtaining 
clearance  from  Conunanding  Officer, 
Naval  Base  Ventura  County  "Control  1". 

This  security  zone  is  established 
pursuant  to  the  authority  of  the 
Magnuson  Act  regulations  promulgated 
by  the  President  under  50  U.S.C.  191, 
including  subparts  6.01  and  6.04  of  part 
6  of  title  33  of  the  Code  of  Federal 
Regulations.  Vessels  or  persons 
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violating  this  section  are  subject  to  the 
penalties  set  forth  in  50  U.S.C.  192: 
seiziue  and  forfeiture  of  the  vessel,  a 
monetary  penalty  of  not  more  than 
$10,000,  and  imprisonment  for  not  more 
than  10  years. 

This  rule  will  be  enforced  by  the 
Captain  of  the  Port  Los  Angeles-Long 
Beach,  who  may  also  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agencies 
to  assist  in  the  enforcement  of  this  rule. 
Commanding  Officer,  Naval  Base 
Ventura  Coiuity  "Control  1"  will  control 
vessel  traffic  entering  Port  Hueneme 
Harbor. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  cind  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979) 
because  this  zone  will  encompass  a 
small  portion  of  the  waterway. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  same  reasons  stated  in  the 
section  above,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the-rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 


Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu^  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 


does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMiTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6, 160.5;  49 
CFR  1.46. 

2.  In  temporary  §  165.T1 1-060,  revise 
paragraph  (c)  to  read  as  follows: 
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1 1 65.T1 1-060    Security  Zone;  Port 
Hueneme  Hart>of,  Ventura  County, 
California. 

*        *         *        * 

(c)  Effective  period.  This  section  is 
effective  ft-om  12:01  a.m.  PDT  on 
December  21,  2001,  until  11:59  p.m. 
PDT  on  June  15,  2003. 


Dated:  June  11,  2002. 
|.M.  Holmes, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port,  Los  Angeles-Long  Beach. 

(FR  Doc.  02-15386  Filed  6-17-02;  8:45  am] 

MLUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  19  and  27 
[FRL-7231-7] 

Civil  Monetary  Penalty  Inflation 
Adjustment  Rule 

agency:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Direct  final  rule. 


summary:  The  Environmental  Protection 
Agency  ("EPA")  is  taking  direct  final 
action  on  amending  the  final  Civil 
Monetary  Penalty  Inflation  Adjustment 
Rule  as  mandated  by  the  Debt  Collection 
Improvement  Act  of  1996  to  adjust 
EPA's  civil  monetary  penalties 
("CMPs")  for  inflation  on  a  periodic 
basis.  The  Agency  is  required  to  review 
its  penalties  at  least  once  every  four 
years  and  to  adjust  them  as  necessary 
for  inflation  according  to  a  specified 
formula.  A  complete  version  of  Table  1 
from  the  regulatory  text,  which  lists  all 
of  the  EPA's  civil  monetary  penalty 
authorities,  appears  near  the  end  of  this 
document. 

DATES:  This  rule  is  effective  August  19, 
2002  without  further  notice,  unless  EPA 
receives  adverse  comment  by  July  18, 
2002.  If  we  receive  such  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Number  EC-2001-008.  Office  of 
Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Mail  Code  2201  A, 
Washington,  DC  20460  (in  triplicate,  if 
possible).  Please  use  a  font  size  no 
smaller  than  12.  Written  comments  may 
be  delivered  in  person  to:  Enforcement 
and  Compliance  Docket  Information 
Center,  U.S.  Environmental  Protection 


Agency,  Rm.  4033,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  Comments  may  also  be 
submitted  electronically  to 
docket.oeca@epa.gov  or  faxed  to  (202) 
501-1011.  Attach  electronic  comments 
as  an  ASCii  (text)  file,  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Be  sure  to  include  the 
docket  number,  EC-2001-008  on  yoiu- 
document.  Public  comments,  if  any, 
may  be  reviewed  at  the  Enforcement 
and  Compliance  Docket  Information 
Center,  U.S.  Environmental  Protection 
Agency,  Rm.  4033,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC.  Persons  interested  in 
reviewing  this  docket  may  do  so  by 
calling  (202)  564-2614  or  (202)  564- 
2119. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Abdalla,  Office  of  Regulatory 
Enforcement,  Multimedia  Enforcement 
Division,  Mail  Code  2248A,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460,  (202)  564-2413. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  Section  4  of  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990,  28  U.S.C.  2461  note,  as 
amended  by  the  Debt  Collection 
hnprovement  Act  of  1996,  31  U.S.C. 
3701  note,  ("DCIA"),  each  Federal 
agency  is  required  to  issue  regulations 
adjusting  for  inflation  the  maximum 
civil  monetary  penalties  that  can  be 
imposed  pursuant  to  such  agency's 
statutes.  "The  purpose  of  these 
adjustments  is  to  maintain  the  deterrent 
effect  of  CMPs  and  to  further  the  policy 
goals  of  the  laws.  The  DCIA  requires 
adjustments  to  be  made  at  least  once 
every  four  years  following  the  initial 
adjustment.  The  EPA's  initial 
adjustment  to  each  CMP  was  published 
in  the  Federal  Register  on  December  31 . 
1996,  at  61  FR  69360  and  became 
effective  on  January  30, 1997. 

This  direct  final  rule  adjusts  the 
amount  for  each  type  of  CMP  that  EPA 
has  jurisdiction  to  impose  in  accordance 
with  these  statutory  requirements.  It 
does  so  by  revising  the  table  contained 
in  40  CFR  19.4.  The  table  identifies  the 
statutes  that  provide  EPA  with  CMP 
authority  and  sets  out  the  inflation- 
adjusted  maximum  penalty  that  EPA 
may  impose  pursuant  to  each  statutory 
provision.  This  direct  final  rule  also 
revises  the  effective  date  provisions  of 
40  CFR  19.2  to  make  the  penalty 
amounts  set  forth  set  forth  in  40  CFR 
19.4  apply  to  all  violations  under  the 
applicable  statutes  and  regulations 
which  occur  after  August  19,  2002 


without  further  notice  unless  we  receive 
adverse  comment. 

The  DCIA  requires  that  the 
adjustment  reflect  the  percentage 
increase  in  the  Consumer  Price  Index 
between  June  of  the  calendar  year 
preceding  the  adjustment  and  June  of 
the  calendar  year  in  which  the  amount 
was  last  set  or  adjusted.  The  DCIA 
defines  the  Consumer  Price  Index  as  the 
Consumer  Price  Index  for  all  urban 
consumers  published  by  the  Department 
of  Labor  ("CPI-U").  As  the  initial 
adjustment  was  made  and  published  on 
December  31, 1996,  the  inflation 
adjustment  for  the  CMPs  was  calculated 
by  comparing  the  CPI-U  for  June  1996 
(156.7)  with  the  CPI-U  for  June  2001 
(178),  resulting  in  an  inflation 
adjustment  of  13.6  percent.  In  addition, 
the  DCIA's  rounding  rules  require  that 
an  increase  be  rounded  to  the  nearest 
multiple  of:  $10  in  the  case  of  penalties 
less  than  or  equal  to  $100;  $100  in  the 
case  of  penalties  greater  than  $100  but 
less  than  or  equal  to  $1,000;  $1,000  in 
the  case  of  penalties  greater  than  $1,000 
but  less  than  or  equal  to  $10,000:  $5,000 
in  the  case  of  penalties  greater  than 
$10,000  but  less  than  or  equal  to 
$100,000;  $10,000  in  the  case  of 
penalties  greater  than  $100,000  but  less 
than  or  equal  to  $200,000;  and  $25,000 
in  the  case  of  penalties  greater  than 
$200,000. 

The  amount  of  each  CMP  was 
multiplied  by  13.6  percent  (the  inflation 
adjustment)  and  the  resulting  increase 
amount  was  rounded  up  or  down 
according  to  the  rounding  requirements 
of  the  statute.  The  increase  amount  is 
rounded  using  a  rounding  rule  based  on 
the  amount  of  the  increase.  For 
example,  for  a  CMP  of  $27,500,  the 
increase  of  $3,740  would  be  rounded  to 
the  nearest  multiple  of  $1000  resulting 
in  a  total  increase  of  $4000.  The  table 
below  shows  the  inflation-adjusted 
CMPs  and  includes  only  the  CMPs  as  of 
the  effective  date  of  this  rule.  EPA 
intends  to  readjust  these  amounts  in  the 
year  2005  and  every  four  years 
thereafter,  assuming  there  are  no  further 
changes  to  the  mandate  imposed  by  the 
DCIA. 

Administrative  Requirements 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment.  This 
rule  incorporates  requirements 
specifically  set  forth  in  the  DCIA 
requiring  EPA  to  issue  a  regulation 
implementing  inflation  adjustments  for 
all  its  civil  penalty  provisions.  These 
technical  changes,  required  by  law,  do 
not  substantively  alter  the  existing 
regulatory  framework  nor  in  any  way 
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affect  the  terms  under  which  civil 
penalties  are  assessed  by  EPA.  In 
addition,  EPA  has  made  minor 
conforming  changes  to  the  regulations  to 
reflect  the  effective  date  of  the  new  rates 
prescribed  by  Congress  which  have  no 
substantive  effect. 

The  formula  for  the  amount  of  the 
penalty  adjustment  is  prescribed  by 
Congress  in  the  DCIA  and  these  changes 
are  not  subject  to  the  exercise  of 
discretion  by  EPA.  However  the 
rounding  requirement  of  the  statute  is 
subject  to  different  interpretations  and 
EPA  has  rounded  based  on  the  amoimt 
of  the  increase  resulting  from  the  CPI 
percentage  calculation.  This  approach 
achieves  the  intent  of  the  DCIA  because 
a  rounding  rule  based  on  the  amount  of 
the  increase  will  result  in  increase 
amounts  that  more  closely  track  the 
changes  in  the  CPI  and  would  steadily 
increase  the  amount  of  the  CMPs  over 
time  in  line  with  increases  in  the  CPI. 
Calculations  based  on  other 
interpretations  of  the  rounding 
requirement  could  result  in  CMP 
adjustments  that  are  either  several  times 
the  CPI  percentage  or  in  no  increase  at 
all  even  with  increases  in  the  CPI. 

In  the  "Proposed  Rules"  section  of 
today's  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  adjust 
EPA's  civil  monetary  penalties  for 
inflation  if  adverse  comments  are  filed. 
This  rule  will  be  effective  on  August  19, 
2002  without  further  notice  unless  we 
receive  adverse  comment  by  July  18, 
2002.  If  EPA  receives  adverse  comment, 
we  will  publish  a  timely  vrithdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  ts^e  effect. 
We  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

Under  Executive  Order  12866,  (58  PR 
51,735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy  of 
$100  million  or  more  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of  the 
economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
Stale,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 


programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 
(4)  Raise  novel  legal  or  policy  issues  arising 
Out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866,  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regtdatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  because  the  rule 
implements  mandate(s)  specifically  and 
explicitly  set  forth  by  the  Congress 
without  the  exercise  of  any  policy 
discretion  by  EPA.  Thus,  today's  rule  is 


not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  As  this  direct  final  rule 
will  not  have  substantial  direct  effects 
on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  Executive 
Order  13175  does  not  apply  to  this  rule. 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This  rule 
does  not  have  federalism  implications. 
It  will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  executive  Order  13132. 
Thus.  Executive  Order  13132  does  not 
apply  to  this  rule. 

The  Regulatory  Flexibility  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on  ' 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
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entity  is  defined  as  (1)  a  small  business; 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  coimty, 
town  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.  This  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  EPA  is  required 
by  the  DCIA  to  adjust  civil  monetary 
penalties  for  inflation.  The  formula  for 
the  amount  of  the  penalty  adjustment  is 
prescribed  by  Congress  and  is  not 
subject  to  the  exercise  of  discretion  by 
EPA.  EPA's  action  implements  this 
statutory  mandate  and  does  not 
substantively  alter  the  existing 
regulatory  framework.  This  rule  does 
Dot  affect  mechanisms  already  in  place, 
including  statutory  provisions  and  EPA 
policies,  that  address  the  special 
circumstances  of  small  entities  when 
assessing  penalties  in  enforcement 
actions.  EPA's  media  penalty  policies 
generally  take  into  account  an  entity's 
"ability  to  pay"  in  determining  the 
amount  of  a  penalty.  In  addition, 
entities  may  be  affected  by  this  rule  only 
if  the  federal  govenunent  finds  them  in 
violation  and  seeks  monetary  penalties. 
This  would  constitute  a  very  small 
fraction  of  the  universe  of  regulated 
facilities.  Additionally,  the  final  amount 
of  any  civil  penalty  assessed  against  a 
violator  remains  committed  to  the 
discretion  of  the  Federal  Judge  or 
Administrative  Law  Judge  hearing  a 
particular  case.  Accordingly,  although 
EPA  cannot  predict  the  precise  impact 
on  individual  cases,  the  adjustment  is 
likely  to  result  in  at  most  a  relatively 
minor  change  to  the  actual  penalties  in 
cases  affecting  a  small  fraction  of 
regulated  entities.  After  considering  the 
economic  impacts  of  today's  rule  on 
small  entities.  I  certify  that  this  action 
^ill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23. 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 


the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  Because  this  action  does  not 
involve  technical  standards,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards  under  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note). 
This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  because  it 
does  not  require  persons  to  obtain, 
maintain,  retain,  report,  or  publicly 
disclose  information  to  or  for  a  Federal 
agency.  Nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  This  action  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 


is  published  in  the  Federal  Register. 

This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  For  the 
reasons  outlined  above,  however,  this 
action  will  take  effect  August  19,  2002. 

List  of  Subjects 

40CFRPartl9 

Environmental  protection. 
Administrative  practice  and  procediu^, 
Penalties. 

40  CFR  Part  27 

Administrative  practice  and 
procedure.  Assessments,  False  claims. 
False  statements.  Penalties. 

Dated:  May  31,2002. 

Christine  Todd  Whitman, 

Administrator.  Environmental  Protection 
Agency. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  Revise  part  19  to  read  as  follows: 

PART  19— ADJUSTMENT  OF  CIVIL 
MONETARY  PENALTIES  FOR 
INFLATION 

Sec. 

19.1  Applicability. 

19.2  Effective  Date. 

19.3  [Reserved] 

19.4  Penalty  adjustment  and  table. 

Authority:  Pub.  L.  101-410.  28  U.S.C.  2461 
note;  Pub.  L.  104-134,  31  U.S.C.  3701  note. 

S19.1    Applicability. 

This  part  applies  to  each  statutory 
provision  under  the  Isws  administered 
by  the  Environmental  Protection  Agency 
concerning  the  maximum  civil 
monetary  penalty  which  may  be 
assessed  in  either  civil  judicial  or 
administrative  proceedings. 

§19.2    Effective  date. 

The  increased  penalty  amounts  set 
forth  in  this  part  apply  to  all  violations 
under  the  applicable  statutes  and 
regulations  which  occur  after  August  19, 
2002. 

§19.3    [ReMrved] 

§  1 9.4    Penalty  adjustment  and  table. 

The  adjusted  statutory  penalty 
provisions  and  their  maximum 
applicable  amounts  are  set  out  in  Table 
1.  The  last  column  in  the  table  provides 
the  newly  effective  maximum  penalty 
amounts. 


Table  1.  Of  Section  19.4,— Civil  Monetary  Penalty  Inflation  Adjustments 


U.S.  Code  citation 


'U.S.C.  136l.(a)(1) 


Civil  monetary  penalty  description 


New  maximum  penalty  amount 
(dollars) 


federal  insecticide,  fungicide.  &  rodenticide  act  civil 

PENALTY— general— COMMERCIAL  APPLICATORS,  ETC. 


6,200 
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U.S.  Code  citation 
7  U.S.C.  136l.(a)(2)  ....: 

15  U.S.C.  2615(a)  

15  U.S.C.  2647(a)  

31  U.S.C.  3802(a)(1) 

31  U.S.C.  3802(a)(2) 

33  U.S.C.  1319(d)  

33  U.S.C.  1319(g)(2)(A)  .... 

33  U.S.C.  1319(g)(2)(B)  .... 

33  U.S.C.  1321(b)(6)(B)(l) 

33  U.S.C.  1321  (b)(6)(B)(ii) 

33  U.S.C.  1321(b)(7)(A)  .... 

33  U.S.C.  1321(b)(7)(B)  .... 
33  U.S.C.  1321(b)(7)(C).... 
33  U.S.C.  1321(b)(7)(D).... 

33  U.S.C.  1414b(d)  

33  U.S.C.  1415(a) 

42  use.  300g-3(b)  

42  use.  300g-3(c)  

42  U.S.C.  300g-3(g)(3)(A) 

42  U.S.C.  300g-3(g)(3)(B) 

42  U.S.C.  300g-3(g)(3)(C) 

42  U.S.C.  300t>-2(b)(1) 

42  U.S.C.  300h-2(c)(1) 

42  U.S.C.  300h-2(c)(2) 

42  U.S.C.  300h-3(c)(1) 

42  U.S.C.  300ti-3(c)(2) 

42  U.S.C.  300i(b)  

42  U.S.C.  300J-1(c)  

42  U.S.C.  300j(e)(2) 

42  use.  300H(c)  

42  U.S.C.  300i-6(b)(2)  

42  U.S.C.  300)-23(d)  

42  use.  4852d(b)(5) 

42  U.S.C.  4910(a)(2) 

42  U.S.C.  6928(a)(3) 

42  U.S.C.  6928(c)  


Civil  monetary  penalty  description 


New  maximum  penalty  amount 
(dollars) 


FEDERAL  INSECTICIDE,  FUNGICIDE.  &  RODENTICIDE  ACT  CIVIL 

PENALTY— PRIVATE     APPLICATORS— FIRST     AND     SUBSE- 

QUEI^  OFFENSES  OR  VIOLATIONS. 

TOXIC  SUBSTANCES  CONTROL  ACT  CIVIL  PENALTY  

ASBESTOS  HAZARD  EMERGENCY  RESPONSE  ACT  CIVIL  PEN- 
ALTY. 
PROGRAM  FRAUD  CIVIL  REMEDIES  ACTA/IOLATION  INVOLVING 

FALSE  CLAIM. 
PROGRAM  FRAUD  CIVIL  REMEDIES  ACTA/IOLATION  INVOLVING 

FALSE  STATEMENT. 

CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDICIAL  PENALTY  

CLEAN  WATER  ACT  VIOLATION/ADMINISTRATIVE  PENALTY  PER 

VIOLATION  AND  MAXIMUM. 
CLEAN  WATER  ACT  VIOLATION/ADMINISTRATIVE  PENALTY  PER 

VIOLATION  AND  MAXIMUM. 
CLEAN    WATER    ACT    VIOLATION/ADMIN    PENALTY    OF    SEC 

311(b)(3)  &  (j)  PER  VIOLATION  AND  MAXIMUM. 
CLEAN    WATER    ACT    VIOLATION/ADMIN    PENALTY    OF    SEC 

311(b)(3)  &  (j)  PER  VIOLATION  AND  MAXIMUM. 
CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDICIAL  PENALTY  OF 

SEC  311(b)(3)— PER  VIOLATION  PER  DAY  OR  PER  BARREL 

OR  UNIT. 
CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDICIAL  PENALTY  OF 

SEC  311(c)  &  (e)(1)(B). 
CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDICIAL  PENALTY  OF 

SEC  3110). 

CLEAN  WATER  ACT  VIOLATION/MINIMUM  CIVIL  JUDICIAL  PEN- 
ALTY OF  SEC  311(b)(3)— PER  VIOLATION  OR  PER  BARREL/ 
UNIT. 

MARINE  PROTECTION,  RESEARCH  &  SANCTUARIES  ACT  VIOL 
SEC  104b(d). 

MARINE  PROTECTION  RESEARCH  AND  SANCTUARIES  ACT  VIO- 
LATIONS—FIRST &  SUBSEQUENT  VIOLATIONS. 

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PENALTY  OF  SEC 
1414(b). 

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PENALTY  OF  SEC 
1414(c). 

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PENALTY  OF  SEC 
1414(g)(3)(a). 

SAFE  DRINKING  WATER  ACT/MAXIMUM  ADMINISTRATIVE  PEN- 
ALTIES PER  SEC  1414(g)(3)(B). 

SAFE  DRINKING  WATER  ACT/THRESHOLD  REQUIRING  CIVIL  JU- 
DICIAL ACTION  PER  SEC  1414(g)(3)(C). 

SDWA/CIVIL  JUDICIAL  PENALTYA/IOLATIONS  OF  REQS— UN- 
DERGROUND INJECTION  CONTROL  (UIC). 

SDWA/CIVIL  ADMIN  PENALTYA/IOLATIONS  OF  UIC  REQS— PER 
VIOLATION  AND  MAXIMUM. 

SDWA/CIVIL  ADMIN  PENALTYA/IOLATIONS  OF  UIC  REQS— PER 
VIOLATION  AND  MAXIMUM. 

SDWAA/IOLATION/OPERATION  OF  NEW  UNDERGROUND  INJEC- 
TION WELL. 

SDWA/WILLFUL  VIOLATION/OPERATION  OF  NEW  UNDER- 
GROUND INJECTION  WELL. 

SDWA/FAILURE  TO  COMPLY  WITH  IMMINENT  AND  SUBSTAN- 
TIAL ENDANGERMENT  ORDER. 

SDWA/ATTEMPTING  TO  OR  TAMPERING  WITH  PUBLIC  WATER 
SYSTEM/CIVIL  JUDICIAL  PENALTY. 

SDWA/FAILURE  TO  COMPLY  W/ORDER  ISSUED  UNDER  SEC. 
1441(c)(1). 

SDWA/REFUSAL  TO  COMPLY  WITH  REQS.  OF  SEC.  1445(a)  OR 
(b). 

SDWA/FAILURE  TO  COMPLY  WITH  ADMIN.  ORDER  ISSUED  TO 
FEDERAL  FACILITY. 

SDWAA/IOLATIONS/SECTION  1463(b)— FIRST  OFFENSE/REPEAT 
OFFENSE. 

RESIDENTIAL  LEAD-BASED  PAINT  HAZARD  REDUCTION  ACT  OF 
1992,  SEC  1018— CIVIL  PENALTY. 

NOISE  CONTROL  ACT  OF  1972— CIVIL  PENALTY  

RESOURCE  CONSERVATION  &  RECOVERY  ACTA/IOLATION 
SUBTITLE  C  ASSESSED  PER  ORDER. 

RES.  CONS.  &  REC.  ACT/CONTINUED  NONCOMPLIANCE  OF 
COMPLIANCE  ORDER. 
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12.000/31.500 
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31.500 
31,500 
125,000  or  3,700  per  barrel  or  unit 
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31,500 

31,500 

6,200/28,000 

28,000 

31,500 

12,000/157,500 

6,200/157,500 

6,200 
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3.150 
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6,200/62,000 
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U.S.  Code  citation 


42  use. 
42  use. 

42  use. 
42  use. 

42  U.S.C. 
42  U.S.C. 

42  use. 

42  U.S.C. 

42  use. 

42  U.S.C. 
42  U.S.C. 
42  U.S.C. 


6928(g)  

6928(h)(2)  .. 

6934(e)  

6973(b)  

6991e(a)(3) 
6991e(d)(1) 
6991e(d)(2) 
6992d(a)(2) 
6992d(a)(4) 

6992d(d)  

7413(b)  

7413(d)(1)  .. 


42  U.S.C.  7413(d)(3) 
42  U.S.C.  7524(a)  .... 
42  U.S.C.  7524(a)  .... 


42  U.S.C.  7524(c) 


42  U.S.C. 
12  U.S.C. 

42  U.S.C. 

12  U.S.C. 

42  use. 
42  U.S.C. 

42  U.S.C. 

42  use. 

(3). 
42  U.S.C. 

42  U.S.C. 

42  U.S.C. 

42  U.S.C. 


7545(d)  

9604(e)(5)(B) 


9606(b)(1) 

9609(a)  &  (b) 


9609(b) 
9609(c) 


9609(c)  

11045(a)  &  (b)(1).  (2)  & 

11045(b)(2)  &  (3)  

11045(c)(1) 

11045(c)(2) 

11045(d)(1) 


Civil  monetary  penalty  description 


RESOURCE  CONSERVATION  &  RECOVERY  ACTA/IOLATION 
SUBTITLE  C. 

RES.  CONS.  &  REC.  ACT/NONCOMPLIANCE  OF  CORRECTIVE 
ACTION  ORDER. 

RES.  CONS.  &  REC.  ACT/NONCOMPLIANCE  WITH  SECTION  3013 
ORDER. 

RES.  CONS.  &  REC.  ACTA/IOLATIONS  OF  ADMINISTRATIVE 
ORDER. 

RES.  CONS.  &  REC.  ACT/NONCOMPLIANCE  WITH  UST  ADMINIS- 
TRATIVE ORDER. 

RES.  CONS.  &  REC.  ACT/FAILURE  TO  NOTIFY  OR  FOR  SUBMIT- 
TING FALSE  INFORMATION. 

RCRAA/IOLATIONS  OF  SPECIFIED  UST  REGULATORY  REQUIRE- 
MENTS. 

RCRA/NONCOMPLIANCE  W/MEDICAL  WASTE  TRACKING  ACT 
ASSESSED  THRU  ADMIN  ORDER. 

RCRA/NONCOMPLIANCE  W/MEDICAL  WASTE  TRACKING  ACT 
ADMINISTRATIVE  ORDER. 

RCRAA/IOLATIONS  OF  MEDICAL  WASTE  TRACKING  ACT— JUDI- 
CIAL PENALTIES. 

CLEAN  AIR  ACTA/IOLATION/OWNERS  &  OPERATORS  OF  STA- 
TIONARY AIR  POLLUTION  SOURCES-JUDICIAL  PENALTIES. 

CLEAN  AIR  ACTA/IOLATION/OWNERS  &  OPERATORS  OF  STA- 
TIONARY AIR  POLLUTION  SOURCES— ADMINISTRATIVE  PEN- 
ALTIES PER  VIOLATION  &  MAX. 

CLEAN  AIR  ACT/MINOR  VIOLATIONS/STATIONARY  AIR  POLLU- 
TION SOURCES- FIELD  CITATIONS. 

TAMPERING  OR  MANUFACTURE/SALE  OF  DEFEAT  DEVICES  IN 
VIOLATION  OF  7522(a)(3)(A)  OR  (a)(3)(B)— BY  PERSONS. 

VIOLATION  OF  7522(a)(3)(A)  OR  (a)(3)(B)— BY  MANUFACTURERS 
OR  DEALERS;  ALL  VIOLATIONS  OF  7522(a)(1),  (2),  (4),  &  (5)  BY 
ANYONE. 

ADMINISTRATIVE  PENALTIES  AS  SET  IN  7524(a)  &  7545(d)  WITH 
A  MAXIMUM  ADMINISTRATIVE  PENALTY. 

VIOLATIONS  OF  FUELS  REGULATIONS  

SUPERFUND  AMEND.  &  REAUTHORIZATION  ACT/NONCOMPLI- 
ANCE W/REQUEST  FOR  INFO  OR  ACCESS. 

SUPERFUNDAWORK  NOT  PERFORMED  W/IMMINENT,  SUBSTAN- 
TIAL ENDANGERMENT. 

SUPERFUND/ADMIN.  PENALTY  VIOLATIONS  UNDER  42  U.S.C. 
SECT.  9603.  9608,  OR  9622. 

SUPERFUND/ADMIN.  PENALTY  VIOLATIONS— SUBSEQUENT  

SUPERFUND/CIVIL  JUDICIAL  PENALTYA/IOLATIONS  OF  SECT. 
9603.  9608,  9622. 

SUPERFUND/CIVIL  JUDICIAL  PENALTY/SUBSEQUENT  VIOLA- 
TIONS OF  SECT.  9603,  9608,  9622. 

EMERGENCY  PLANNING  AND  COMMUNITY  RIGHT-TO-KNOW 
ACT  CLASS  I  &  II  ADMINISTRATIVE  AND  CIVIL  PENALTIES. 

EPCRA  CLASS  I  &  II  ADMINISTRATIVE  AND  CIVIL  PENALTIES- 
SUBSEQUENT  VIOLATIONS. 

EPCRA  CIVIL  AND  ADMINISTRATIVE   REPORTING   PENALTIES 

•  FOR  VIOLATIONS  OF  SECTIONS  11022  OR  11023. 

EPCRA  CIVIL  AND  ADMINISTRATIVE  REPORTING  PENALTIES 
FOR  VIOLATIONS  OF  SECTIONS  11021  OR  11043(b). 

EPCRA— FRIVOLOUS  TRADE  SECRET  CLAIMS— CIVIL  AND  AD- 
MINISTRATIVE PENALTIES. 


New  maximum  penalty  amount 

(dollars) 


31.500 
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31,500 
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31,500 

31,500/250,000 

6.200 
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>ART  27— {AMENDED] 

2.  The  authority  citation  for  part  27 
I  :ontinues  to  read  as  follows: 

Authority:  31  U.S.C.  3801-3812;  Pub.  L. 
101-410.  104  Stat.  890,  28  U.S.C.  2461  note; 
Pub  L.  104-134,  110  Stat.  1321.  31  U.S.C. 
3701  note. 

I  3.  Section  27.3  is  amended  by  revising 
paragraphs  (a)(l)(iv)  and  (b)(l)(ii)  to 
read  as  follows: 


§  27.3    Basis  for  civil  penalties  and 
assessments. 

(a)*  *  * 

(D*  *  * 

(iv)  Is  for  payment  for  the  provision 
of  property  pr  services  which  the  person 
has  not  provided  as  claimed,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 


penalty  of  not  more  than  $6,200  ^  for 
each  such  claim. 


(b) 
(1) 


*  * 

*  *   * 

*  *  * 


(ii)  Contains,  or  is  accompanied  by.  an 
express  certification  or  affirmation  of 

'  As  adjusted  in  accordance  with  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990  (Pub.  L. 
101-410.  104  Slat.  890).  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996  (Pub.  L.  104- 
134.  110  Stat.  1321). 
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the  truthfulness  and  accuracy  of  the 
contents  of  the  statement,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $6,200  2  for 
each  such  statement. 
***** 

(FR  Doc.  02-15190  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
(Docket  No.  02-12480] 
RIN2127-AI86 

Federal  Motor  Vehicle  Safety 
Standards;  Head  Impact  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Interim  final  rule,  request  for 
comments. 

SUMMARY:  This  interim  final  rule 
amends  the  schedule  for  compliance  by 
manufacturers  of  vehicles  built  in  two 
or  more  stages  with  the  upper  interior 
head  protection  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  201, 
Occupant  Protection  in  Interior  impact. 
This  interim  final  rule  delays  the  date 
on  which  manufactiuers  of  vehicles' 
built  in  two  or  more  stages  must 
produce  vehicles  meeting  the  upper 
interior  head  protection  performance 
requirements  of  Standard  No.  201  from 
September  1,  2002,  imtil  September  1, 
2003.  The  agency  is  issuing  this  interim 
final  rule  to  provide  the  agency  time  to 
complete  a  rulemaking  action  initiated 
by  petitions  for  rulemaking  requesting 
that  NHTSA  consider  modifying  the 
requirements  of  Standard  No.  201  as 
they  apply  to  vehicles  manufactured  in 
two  or  more  stages.  As  that  rulemaking 
action  may  result  in  modification  of 
Standard  No.  201  as  it  applies  to  these 
multi-stage  vehicles,  the  agency  has 
decided  to  extend  the  compliance  date 
until  the  final  action  is  taken  on  the 
petitions.  It  expects  to  take  final  action 
before  September  1,  2003. 
DATES:  This  interim  final  rule  becomes 
effective  on  July  18,  2002.  Comments  on 
this  interim  rule  are  due  no  later  than 
August  19,  2002. 


'As  adjusted  in  accordance  with  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990  (Pub.  L. 
101-410, 104  Stat.  890).  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996  (Pub.  L.  104- 
134. 110  Stat.  1321). 


ADDRESSES:  You  may  submit  your 
comments  in  writing  or  electronically. 
Written  comments  should  refer  to  the 
docket  number  of  this  notice  and  be 
submitted  (preferably  in  two  copies)  to: 
Docket  Management,  PL-401,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  (Docket  hours 
are  Monday-Friday  from  10  a.m.  to  5 
p.m.,  excluding  holidays.)  Electronic 
comments  can  be  submitted  through  the 
worldwide  web  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Dr. 
William  Fan,  Office  of  Crashworthiness 
Standards,  at  (202)  366-4922,  facsimile 
(202) 366-4329. 

For  legal  issues,  you  may  call  Otto 
Matheke,  Office  of  the  Chief  Counsel,  at 
202-366-5263. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Petitions  For  Rulemaking 

A.  RVIA 

B.  NTEA 

III.  Standard  201  and  Vehicles  Built  in  Two 

or  More  Stages 

IV.  Interim  Final  Rule 

V.  Written  Comments 

VI.  Regulatory  Analyses  and  Notices 

I.  Background 

NHTSA  issued  a  final  rule  on  August 
18, 1995,  amending  Federal  Motor 
Vehicle  Safety  Standard  No.  201, 
Occupant  Protection  in  Interior  Impact, 
to  require  passenger  cars,  and  trucks, 
buses  and  multipurpose  passenger 
vehicles  with  a  gross  vehicle  weight 
rating  of  4,536  kilograms  (10,000 
poimds)  or  less,  to  provide  head 
protection  diu-ing  a  crash  when  an 
occupant's  head  strikes  the  upper 
interior,  i.e.,  the  roof  pillars,  side  rails, 
headers,  and  the  roof  itself  of  the 
vehicle.  (60  FR  430341)  The  final  rule 
responded  to  the  NHTSA  Authorization 
Act  of  1991  (sections  2500-2509  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  ("ISTEA"),  Pub.  L.  102- 
240).  ISTEA  required  NHTSA  to  address 
several  vehicle  safety  matters  through 
rulemaking.  One  of  these  matters,  set 
forth  in  section  2503(5),  is  improved 
head  impact  protection  from  interior 
components  (i.e.,  roof  rails,  pillars,  and 
front  headers)  of  passenger  cars. 

The  final  rule,  which  mandated 
compliance  with  the  new  requirements 
beginning  on  September  1,  1998, 
significantly  expanded  the  scope  of 
Standard  201.  Previously,  the  standard 
applied  to  the  instrument  panel,  seat 
backs,  interior  compartment  doors,  arm 
rests  and  sim  visors.  To  determine 
compliance  with  the  upper  interior 
impact  requirements,  the  final  rule 


added  procedures  for  a  new  in-vehicle 
component  test.in  which  a  Free  Motion 
Headform  (FMH)  is  fired  at  certain 
target  locations  on  the  upper  interior  of 
a  vehicle  at  an  impact  speed  of  up  to 
and  including  24  km/h  (15  mph).  Data 
collected  from  a  FMH  impact  are 
translated  into  a  value  known  as  a  Head 
Injury  Criterion  (HIC)  score.  The 
resultant  HlCmust  not  exceed  1000. 

The  standard,  as  further  amended  on 
April  8,  1997  (62  FR  16718),  provides 
manufactiuers  with  four  alternate 
phase-in  schedules  for  complying  with 
the  upper  interior  impact  requirements. 
First,  as  set  forth  in  S6.1.1, 
manufacturers  may  comply  by  having 
the  following  percentages  of  dieir 
production  meet  the  upper  interior 
impact  requirements:  10  percent  of 
production  on  or  after  September  1 , 
1998  and  before  September  1, 1999;  25 
percent  of  production  on  or  after 
September  1,  1999  and  before 
September  1,  2000,  40  percent  of 
production  on  or  after  September  1, 
2000  and  before  September  1,  2001,  70 
percent  of  production  on  or  after 
September  1,  2001  and  before 
September  1,  2002,  and  100  percent  of 
production  after  September  1,  2002. 

Second,  an  alternative  schedule  set 
forth  in  S6.1.2  provides  that 
manufacturers  may  comply  by  meeting 
the  following  phase-in  schedule:  7 
percent  of  the  vehicles  manufactured  on 
or  after  September  1, 1998  and  before 
September  1,  1999;  31  percent  of 
vehicles  manufactiu'ed  on  or  after 
September  1, 1999  and  before 
September  1 ,  2000;  40  percent  of 
vehicles  manufactured  on  or  after 
September  1 ,  2000  and  before 
September  1,  2001;  70  percent  of 
vehicles  manufactured  on  or  after 
September  1 ,  2001  and  before 
September  1,  2002;  and  100  percent  of 
all  vehicles  manufactured  after 
September  1,  2002. 

Third,  under  the  phase-in  schedule 
set  forth  in  S6.1.3,  manufacturers  need 
not  produce  any  complying  vehicles 
before  September  1, 1999.  However,  all 
vehicles  produced  on  or  after  that  date 
must  comply.  Fourth,  S6.1.4  of  the  April 
8, 1997  final  rule  provided  that  multi- 
stage vehicles  produced  after  September 
1,  2002,  were  required  to  comply. 

n.  Petitions  for  Rulemaking 

The  Recreation  Vehicle  Industry 
Association  (RVIA)  filed  a  petition  for 
rulemaking  on  October  4,  2001 
requesting  that  the  agency  modify 
Standard  No.  201  to  exclude  conversion 
vans  and  motor  homes  with  gross 
vehicle  weight  rating  of  4,536  kilograms 
(10,000  pounds)  or  less,  from  the 
application  of  the  upper  interior  head 
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protection  requirements  of  the  Standard. 
The  National  Truck  Equipment 
Association  (NTEA)  filed  a  petition  for 
rulemaking  on  November  27,  2001 
seeking  similar  relief.  Both  petitions 
requested  that  NHTSA  extend  the 
existing  phase-in  for  manufacturers  of 
multi-stage  vehicles  (i.e.,  the  fourth  one 
described  above)  from  September  1 , 
2002  to  March  1,  2004.  By  letters  dated 
March  28  and  April  5,  2002,  NHTSA 
indicated  it  was  granting  the  petitions. 
The  agency  is  currently  embarking  on  a 
rulemaking  proceeding  to  address  the 
issues  raised  in  the  petitions. 

A.  RVIA 

II  The  Recreation  Vehicle  Industry 
Association  (RVIA)  is  a  trade  association 
representing  manufacturers  of 
conversion  vehicles  (CVs)  and  motor 
homes.  RVIA  states  that  its  member 
companies,  which  produced 
approximately  60,000  vehicles  with  a 
GVWR  under  4,536  kilograms  (10,000 
poimds)  in  2001,  produce  over  90 
percent  of  all  CVs  and  99  percent  of  all 
motor  homes  sold  in  the  United  States. 
RVIA  submitted  a  petition  for 
rulemaking  on  October  4,  2001 
requesting  the  NHTSA  consider 
rulemaking  to  amend  Standard  No.  201 
so  that  CVs  and  motor  homes  would  not 
he  required  to  meet  the  upper  interior 
head  protection  requirements  of  the 
Standard.  The  petition  further  requested 
that  the  compliance  date  for  multi-stage 
vehicles  be  modified  from  September  1, 
2002  to  March  1,  2004. 

RVIA's  petition  contends  that  the 
characteristics  of  the  manufacturers 
producing  CVs,  the  unique  nature  of 
CVs,  and  the  methods  used  to  produce 
these  vehicles  indicate  that  NHTSA 
should  not  require  CVs  to  meet  the 
upper  interior  head  protection 
requirements  of  Standard  No.  201.  The 
RVIA  petition  states  that  producers  of 
CVs  and  motor  homes  are  almost 
exclusively  small  businesses  with  fewer 
than  500  employees.  These  small 
businesses  produce  CVs  and  motor 
homes  by  purchasing  incomplete 
vehicles  from  major  manufacturers  and 
installing  unique  interiors,  seats  and 
accessories.  Many  of  these 
manufacturers  modify  the  vehicle 
structure  by  adding  windows  and 
raising  or  replacing  the  original  roof. 
According  to  RVIA,  each  of  these 
manufacturers  offers  a  wide  variety  of 
interior  configurations  and  designs  in 
order  to  attract  customers  who  might 
otherwise  purchase  a  conventional 
vehicle  or  a  CV  or  motor  home  built  by 
a  competitor. 

RVIA's  petition  emphasizes  that  the 
CV  and  motor  home  manufacturers 
serve  a  niche  market  where  buyers  are 


seeking  unique  designs  and  capabilities. 
This,  according  to  RVIA,  has  several 
effects  that  make  compliance  with  the 
upper  interior  head  protection 
requirements  difficult  for  its  members. 

"This  demand  for  unique  vehicles,  in 
RVIA's  view,  precludes  the  use  of 
standardized  components  across  the 
industry  or  even  within  the  product 
lines  of  a  single  manufacturer.  The 
limited  sales  volume  of  CVs  and  small 
motor  homes  reduces  the  opportunity  to 
spread  development  and  testing  costs 
over  a  large  number  of  vehicles.  The 
result,  according  to  RVIA,  is  that 
compliance  with  the  upper  interior  head 
impact  protection  requirements  would 
force  individual  companies  to  spend 
excessive  sunounts  on  development  and 
testing  of  wide  variety  of  components 
while  being  forced  to  add  these 
development  and  testing  costs  to  the 
price  of  a  very  small  number  of  vehicles. 
RVIA  contends  that  the  resulting 
increases  in  costs  and  prices  for 
individual  vehicles  would  be  so  great 
that  consumers  would  no  longer 
piu-chase  CVs  and  motor  homes.  Finally, 
RVIA's  petition  indicates  that  the  major 
manufacturers  providing  incomplete 
vehicles  for  conversion  into  CVs  and 
motor  homes  had  not,  at  the  time  of  its 
petition,  begun  to  provide  any  vehicles 
that  complied  with  Standard  201 's 
upper  interior  requirements  for  those 
portions  of  the  vehicles  completed  by 
the  incomplete  vehicle  manufacturer. 
Moreover,  these  manufacturers  will  not, 
according  to  RVIA,  be  doing  so  imtil 
September  1.  2002.  RVIA  says  that  this 
timing  would  make  it  extremely 
difficult  for  RVIA  members  to  use  these 
vehicles  as  base  vehicles  for  their  own 
production  until  well  after  the 
September  1,  2002  compUance  date. 

RVIA's  petition  also  outlines  efforts 
made  by  the  CV  and  motor  home 
industry  to  comply  with  the  upper 
interior  head  protection  requirements  by 
September  1,  2002.  The  petition 
indicates  that  RVIA  members  attempted 
to  devise  conunon  components  that 
could  be  used  to  meet  the  Standard. 
However,  according  to  RVIA,  the 
common  component  concept  was 
unsatisfactory  in  terms  of  performance 
and,  due  to  the  need  for  individual 
manufacturers  to  use  imique 
components,  ill-suited  to  the  industry. 
Similarly,  because  of  the  variations 
between  vehicles  built  by  different 
manufacturers,  cooperative-testing 
arrangements  that  might  be  used  for 
compliance  with  other  standards  could 
not  be  used  to  determine  compliance 
with  the  upper  interior  head  protection 
requirements  of  Standard  No.  201. 
Therefore,  RVIA  contends  that  the  only 
means  for  its  member  companies  to 


meet  the  upper  interior  head  protection 
requirements  is  for  each  manufacturer  to 
develop  individual  components  for  each 
of  its  model  lines. 

Finally,  RVIA's  petition  contends  that 
applying  the  upper  interior  head 
protection  requirements  to  CVs  and 
motor  homes  would  not  be 
economically  practicable.  RVIA 
estimated  that  compliance  costs  for  CVs 
would  be  at  least  $2,401  per  vehicle.  For 
a  motor  home,  RVIA  estimated  that  the 
per  vehicle  compliance  costs  would  be 
not  less  than  $4,748.  In  RVIA's  view, 
these  costs  are  excessive,  particularly 
because  it  believes  that  the  safety 
benefits  gained  from  compliance  would 
be  minimal.  According  to  RVIA,  the 
fatality  rate  for  van-based  motor  homes 
is  0.00039  per  100,000  annual  vehicle 
miles.  Based  on  this  rate,  RVIA 
estimates  that  the  safety  benefit  of 
having  van-based  motor  homes  comply 
with  the  upper  interior  head  protection 
requirements  would  be  negligible — less 
than  one  fatality  per  year.  Although 
RVIA  did  not  provide  a  similar  analysis 
for  CVs,  it  argued  that  the  safety  benefits 
in  the  case  of  CVs  would  also  be  quite 
low. 

B.NTEA 

The  NTEA  describes  itself  as  the 
nation's  only  trade  association 
representing  distributors  and 
manufacturers  of  multi-stage  produced 
work-related  trucks,  truck  bodies  and 
equipment.  NTEA  describes  its  average 
member  company  as  a  small  business 
employing  less  than  300  people  that 
either  manufactures  specialized  truck 
bodies  and  installs  them  on  incomplete 
vehicles  or  installs  truck  bodies  built  by 
others  onto  incomplete  vehicles. 
According  to  the  hJTEA  petition,  its 
member  companies  produce  fire  trucks, 
ambulances,  utility  company  vehicles, 
aerial  bucket  trucks,  delivery  trucks  and 
a  variety  of  other  specialized  vehicles 
for  commercial  or  vocational  use.  As  is 
the  case  with  manufacturers  of  CVs  and 
motor  homes,  these  manufacturers  use 
incomplete  vehicles  provided  by  major 
manufacturers  and  either  build  or 
assemble  a  completed  vehicle  for  a 
specified  use  using  the  chassis  provided 
by  another  company. 

NTEA's  petition  indicates  that  its 
member  companies  produce 
approximately  377,000  vehicles 
annually  that  are  subject  to  the  upper 
interior  head  protection  requirements  of 
Standard  No.  201.  The  petition  further 
states  that  these  vehicles  are  produced 
in  at  least  1.200  identified 
configurations.  NTEA  contends  that  the 
variety  of  these  different  configurations 
precludes  certification  to  the  upper 
interior  head  protection  requirements 
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because  it  is  impossible  to  identify  a 
representative  "generic"  vehicle  interior 
configuration  for  this  great  variety  of 
vehicles.  Further,  NTEA  believes  that  a 
"generic"  configuration  is  ill-suited  to 
Standard  No.  201  as  minor  differences 
in  a  vehicle  interior  can  affect 
compliance  with  the  upper  interior 
requirements.  Other  methods  that  NTEA 
members  use  to  meet  their  certification 
responsibilities,  such  as  relying  on  the 
incomplete  vehicle  manufacturer's 
certification,  are  of  little  value  in  regard 
to  the  upper  interior  as  the  areas 
originally  certified  by  the  incomplete 
vehicle  manufactxuer  are  either 
insufficient  or  would  be  negated  by 
necessary  modifications.  Therefore, 
according  to  NTEA,  its  member 
companies  bear  a  heavy  burden — each 
final  stage  manufactiu-er  must  devote 
significant  resources  in  an  effort  to 
develop  compliant  vehicles. 

In  NTEA's  view,  the  burden  of 
complying  with  the  upper  interior  head 
impact  requirements  is  simply  too  great. 
The  organization  states  that  its 
members — as  small  businesses — do  not 
have  the  required  technical  expertise 
and  resources.  Moreover,  the  NTEA 
petition  indicates  that  compliance 
testing  for  a  typical  vehicle  produced  by 
one  of  its  member  companies  would 
cost  between  $14,000  and  $17,000.  As 
these  costs  are  simply  compliance  test 
costs,  and  not  development  or  prototype 
testing,  NTEA  believes  that  the  actual 
costs  of  compliance  would  be  much 
greater.  Since  its  members  do  not 
produce  large  numbers  of  identical 
vehicles,  NTEA  contends  that  it  would 
not  be  possible  for  its  members  to 
absorb  the  costs  of  countermeasure 
development  and  compliance  testing 
without  raising  the  price  of  each 
finished  vehicle  to  a  point  higher  than 
the  market  will  bear. 

NTEA's  petition  indicates  that  there 
are  a  niunber  of  practical  obstacles  to 
compliance  with  the  upper  interior  head 
protection  requirements  of  Standard  No. 
201.  As  a  large  number  of  the  vehicles 
produced  by  NTEA  members  are  work 
trucks,  work  vans,  emergency  vehicles, 
or  police  vehicles,  many  of  them  are 
produced  with  bulkheads  or  dividers 
needed  to  ensure  that  objects  or  people 
that  must  remain  in  the  rear  of  the 
vehicle  actually  do  so.  Installation  of 
these  bulkheads,  according  to  NTEA,  is 
likely  to  require  relocation  of  target 
areas  originally  certified  by  the 
incomplete  vehicle  manufacturer, 
adding  to  the  burden  of  the  NTEA 
member.  Further,  NTEA  submits  that,  as 
a  practical  matter,  it  would  be 
physically  impossible  for  all  of  its 
member  companies  to  even  have  the 
opportunity  to  perform  compliance 


testing.  According  to  the  NTEA  petition, 
only  two  independent  test  labs  are 
available  in  the  United  States  to  perform 
the  required  compliance  tests.  At  their 
current  capacity,  NTEA  estimates  that 
these  facilities  could  not  complete 
compliance  testing  for  the  2003  model 
year  vehicles  produced  by  NTEA 
members  in  less  than  64  years. 

m.  Standard  201  and  Vehicles  Built  in 
Two  or  More  Stages 

The  member  companies  of  RVIA  and 
NTEA  are  manufacturers  who  produce 
vehicles  in  two  or  more  stages.  These 
multi-stage  manufacttu-ers  purchase 
incomplete  vehicles  from  major 
manufacturers  to  serve  as  the  basis  for 
specialty  vehicles  to  meet  certain  uses 
and  markets.  For  example,  an  NTEA 
member  company  may  piu-chase 
incomplete  pickup  trucks  from  a  major 
manufactxu°er  and  add  a  specialty  body 
in  place  of  the  standard  bed.  Rather  than 
purchase  a  complete  truck  and  discard 
the  original  bed,  the  manufacturer  of  the 
specialty  vehicle,  i.e.,  the  final  stage 
manufactiuer,  purchases  trucks  that  are 
complete  except  for  the  bed.  In  more 
complicated  conversions,  the  final  stetge 
manufacturer  may  purchase  a 
"cutaway,"  a  van  chassis  where  the 
body  terminates  just  behind  the  B-pillar, 
and  add  a  specialized  cargo  body  or  a 
body  designed  to  transport  occupants 
such  as  an  ambulance.  The  processes 
employed  by  RVIA  members  in 
producing  motor  homes  and  conversion 
vans  are  substantially  similar. 
Incomplete  vehicles  are  purchased  fi'om 
larger  companies  and  the  original 
vehicle  is  completed  and/or  modified 
for  a  specialty  use  or  market. 

In  many  cases,  the  final  stage 
manufacturer  is  able  to  "pass-through," 
i.e.,  rely,  on  the  original  manufacturer's 
certification  that  the  incomplete  vehicle 
meets  certain  standards.  For  example,  a 
final  stage  manufactiu«r  purchasing  a 
cutaway  or  pickup  truck  with  a 
complete  cab  will  ordinarily  rely  on  the 
origin^  manufacturer's  certification  that 
the  cab  meets  the  requirements  of 
Standard  No.  101,  Controls  and 
Displays.  The  degree  to  which  a  final 
stage  manufactiu-er  may  "pass  through" 
the  original  manufactxuer's  certification 
is  dependent  on  a  number  of  factors, 
including  whether  the  original 
manufaqturer  certified  the  original 
vehicle  to  a  particular  standard,  the 
degree  to  which  the  final  stage 
manufacturer's  completion  of  the 
vehicle  affects  that  original  certification, 
and  the  complexity  of  the  particular 
standard  involved. 

In  the  case  of  the  upper  interior  head 
protection  requirements  of  Standard  No. 
201,  the  agency's  August  18, 1995  final 


rule  establishing  those  requirements 
contained  a  number  of  provisions 
intended  to  address  the  particular 
circumstances  of  multi-stage 
manufacturers  and  their  products.  As 
indicated  above,  S6.1  of  Standard  No. 
201  contains  four  different  schedules 
imder  which  compliance  with  the  upper 
interior  head  protection  requirements  is 
"phased-in."  NHTSA  adopted  these 
phase-in  schedules  to  afford 
manufactiuers  sufficient  leadtime  to 
bring  their  vehicles  into  compliance 
with  the  new  upper  interior  head 
protection  requirements.  In  the  case  of 
vehicles  manufactured  in  two  or  more 
stages,  S6.1.4  did  not  require  multi-stage 
vehicles  to  comply  until  the  final  year 
of  the  phase-in.  By  doing  so,  the  agency 
intended  to  prevent  the  possibility  that 
final  stage  manufactiuers  would  be 
dependent  on  a  source  of  incomplete 
vehicles  that  had  not  yet  been  brought 
into  compliance  with  the  upper  interior 
impact  requirements  (60  FR  43049). 

hi  addition  to  creating  a  separate 
phase-in  schedule  for  multi-stage 
manufactvuers,  the  August  1995  final 
rule  also  contained  an  exclusion  for  all 
targets  in  walk-in  vans  and  restricted 
application  of  the  upper  interior  head 
protection  requirements  in  ambulances 
and  motor  homes  to  those  target  areas 
forward  of  a  transverse  vertical  plane 
located  600  millimeters  (24  inches) 
rearward  of  the  seating  reference  point 
of  the  driver's  seating  position.  Acting 
in  response  to  petitions  for 
reconsideration,  NHTSA  published  a 
final  rule  in  the  Federal  Register  on 
April  8, 1997  (62  FR  16718)  that  further 
restricted  application  of  the  upper 
interior  head  protection  requirements  to 
vehicles  likely  to  be  built  in  two  or  more 
stages.  In  response  to  petitions  for 
reconsideration  questioning  the  ability 
of  school  bus  manufacturers  to  bring 
smaller  school  buses  into  compliance 
with  the  upper  interior  head  protection 
requirements,  the  agency  excluded 
small  buses  with  a  GVWR  above  3,860 
kilograms  (8,500  poimds)  ft'om  the 
upper  interior  requirements.  This 
decision  was  based  on  the  fact  that 
fatality  rates  for  these  vehicles  were 
extremely  low  while  the  compliance 
costs  for  meeting  the  upper  interior 
requirements  were  relatively  high  (62 
FR  16720). 

NHTSA  has,  however,  previously 
considered  the  question  of  exempting 
vehicles  built  in  two  or  more  stages 
ft'om  the  upper  interior  head  protection 
requirements  of  Standard  No.  201. 
Comments  submitted  prior  to  issuance 
of  the  August  1995  final  rule  by  RVIA 
and  NTEA  raised  many  of  the  issues 
now  outlined  in  their  recent  petitions 
for  rulemaking.  At  that  time,  the  agency 
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determined  that  there  was  no 
compelling  reason  not  to  require 
vehicles  manufactured  by  NTEA  and 
RVIA  members  to  meet  the  new  head 
protection  requirements.  This 
determination  was  based  on  the  belief 
that  these  manufacturers  could  rely  on 
the  certification  of  the  incomplete 
vehicle  manufacturers  for  some  of  the 
target  areas  involved.  For  the  remainder 
of  the  target  areas  involved,  NHTSA 
believed  that  multi-stage  manufacturers 
could  develop  cooperative  tests  to 
reduce  test  burdens  for  individual 
manufacturers  and  that  these  individual 
manufacturers  could  reduce  testing 
costs  by  testing  individual  components 
prior  to  their  inclusion  in  a  completed 
vehicle.  Therefore,  the  agency's  Final 
Economic  Assessment  (FEA)  for  the 
August  1995  final  rule  concluded  that 
the  compliemce  test  costs  would  be 
between  $2000  and  $4000  per  model 
Because  final  stage  manufacturers  could 
rely  on  the  incomplete  vehicle 
manufacturer's  certification  and  had 
means  available  to  design  and  test 
countermeasures  for  the  remaining 
target  areas,  the  August  1995  final  rule 
did  not  establish  any  special 
exemptions  for  multi-stage 
manufacturers  other  than  to  exclude 
walk-in  vans  and  the  rear  areas  of  motor 
homes  and  ambulances. 

rv.  Interim  Final  Rule 

The  amendments  extending  the 
phase-in  for  vehicles  built  in  two  or 
more  stages  are  being  published  as  an 
interim  final  rule.  Accordingly,  the 
revised  compliance  date  is  fully  in  effect 
30  days  after  the  date  of  this  dociunent's 
publication.  No  further  regulatory  action 
by  the  agency  is  necessary  to  make  these 
regulations  effective. 

These  amendments  have  been 
published  as  an  interim  final  rule  as 
insufficient  time  is  available  to  provide 
for  prior  notice  and  opportimity  for 
comment.  Under  the  phase-in  schedule 
in  effect  prior  to  the  issuance  of  this 
rule,  manufacturers  of  vehicles  built  in 
two  or  more  stages  would  have  to 
comply  with  the  upper  interior  head 
protection  requirements  on  or  before 
September  1,  2002.  If  the  agency  were 
to  engage  in  notice  and  comment 
rulemaking,  the  final  rule  would  likely 
be  issued  within  weeks  of  that  date. 
Both  the  RVIA  and  NTEA  petitions 
indicate  that  manufacturers  of  multi- 
stage vehicles  have,  in  their  efforts  to 
bring  vehicles  into  complicmce  with 
these  requirements,  discovered  that 
substantial  obstacles  prevent  their 
members  from  doing  so.  Moreover, 
RVIA  and  NTEA  allege  that  prior  agency 
estimates  of  development  and 
compliance  costs  were  dramatically 


understated  while  the  availability  of 
"pass  through"  certification  was 
overstated.  Because  the  agency  has 
granted  the  petitions  submitted  by 
NTEA  and  RVIA  and  will  be  studying 
the  issues  raised  in  those  petitions,  the 
agency  believes  that  the  best  course  is 
to  postpone  the  compliance  date  until 
the  issues  raised  by  the  petitions  are 
resolved.  Accordingly,  this  interim  final 
rule  delays  the  date  on  which  vehicles 
manufactiu-ed  in  two  or  more  stages 
must  comply  with  the  upper  interior 
head  protection  requirements  to 
September  1,  2003. 

NHTSA  is  aware  that  delaying  the 
compliance  date  could  arguably  result 
in  a  decrease  in  safety  if  multi-stage 
manufacturers  would  otherwise  have 
the  capability  to  meet  the  upper  interior 
head  protection  requirements. 
Preliminary  estimates  indicate  that  the 
safety  benefit  of  requiring  one  year's 
production  of  vehicles  manufactured  in 
two  or  more  stages  to  meet  the  upper 
interior  head  protection  requirements  is 
approximately  18-24  equivalent  lives 
saved  each  year  for  the  fi-ont  seats  and 
one  equivalent  life  saved  each  year  for 
the  rear  seats.  If  multi-stage  vehicle 
manufacturers  were  able  to  produce 
vehicles  meeting  the  upper  interior  head 
protection  requirements,  these  benefits 
will  be  lost  during  the  period  of  the 
extension.  However,  it  also  appears  that 
NHTSA  may  have  underestimated  the 
difficulties  faced  by  final  stage 
manufacturers  in  meeting  upper  interior 
head  protection  requirements.  If,  as 
alleged  by  NTEA  and  RVIA,  the 
compliance  costs  and  test  burdens 
imposed  by  the  upper  interior  head 
protection  requirements  are  so  great  that 
final  stage  manufacturers  cannot  bear 
them  and  remain  in  operation, 
continued  maintenance  of  the 
September  1,  2002  compliance  date 
would  not  produce  any  safety  benefit 
and  would  have  serious  and  undesirable 
economic  effects. 

The  RVIA  and  NTEA  petitions  raise  a 
number  of  points  regarding  NHTSA's 
earlier  estimates  of  the  costs  that  the 
upper  interior  head  protectii  n 
requirements  wovdd  impose  on  multi- 
stage manufacturers.  NHTSA  believes 
that  some  of  these  arguments  could  have 
merit.  The  agency's  belief  that 
cooperative  testing  could  lower  the 
compliance  costs  of  the  upper  interior 
head  protection  requirements  of 
Standard  No.  201  may  have  discounted 
the  degree  to  which  competition 
between  final  stage  manufacturers  of 
conversion  vans  and  motorhomes 
prevented  sharing  of  information 
regarding  vehicle  interiors.  Insofar  as 
conversion  vans  are  concerned,  each 
manufacturer  strives  to  provide  interior 


designs  and  features  that  differentiate 
their  products  from  those  of  their 
competitors.  As  the  uniqueness  of  the 
interior  and  the  features  incorporated 
into  that  interior  are  primary  concerns 
of  conversion  van  buyers,  competitors 
are  not  likely  to  share  their  designs  or 
the  materials  used  in  those  designs  with 
their  competitors. 

NHTSA  also  believed  that  final  stage 
manufacturers  could  control  compliance 
costs  by  testing  components 
individually  rather  than  completing  a 
full  prototype  vehicle  and  then 
performing  compliance  tests. 
Unfortunately,  experience  in  testing  to 
the  upper  interior  head  protection 
requirements  has  revealed  that  such 
component  testing  is  not  entirely 
practical.  As  the  upper  interior  head 
protection  requirements  specify  that 
impacts  be  made  into  specific  target 
areas  of  a  vehicle,  the  target  areas  must 
be  located.  While  incomplete  vehicle 
manufacturers  may  precisely  locate 
these  target  areas  through  computer- 
aided  design  before  a  vehicle  is 
complete,  final  stage  manufacturers 
must  locate  the  target  areas  on  the 
vehicle  provided  to  them.  Due  to 
variations  in  target  location,  component 
testing  may  not  be  an  adequate  predictor 
of  compliance.  For  similar  reasons,  final 
stage  manufacturer  modifications,  such 
as  raising  or  replacing  the  original  roof, 
will,  in  most  cases,  result  in  relocation 
of  specified  target  areas.  Once  relocated, 
the  new  target  area  must  meet  the 
requirements  of  the  Standard.  Given  the 
degree  to  which  final  stage 
manufacturers  modify  their  products  in 
order  to  meet  consumer  demand  or 
other  requi'-ements.  these  manufacturers 
may  not  be  able  to  rely  on  the 
incomplete  vehicle  manufacturer's 
certification  for  any  of  the  designated 
target  areas  inside  the  vehicle.  Even  in 
those  instances  in  which  an  area  of  the 
vehicle  is  not  modified  by  an 
intermediate  or  final  stage 
manufacturer,  incomplete  vehicle 
manufacturer  certifications  appear  to  be 
encompassing  smaller  areas  of  the  upper 
interior  of  the  vehicles  than  was 
anticipated.  Thus  the  unique 
characteristics  of  the  upper  interior 
head  protection  requirements  of 
Standard  No.  201,  where  both 
compliance  and  the  test  biu"den  of 
ensuring  compliance  may  be  markedly 
changed  by  any  modifications  to  the 
shape  of  the  vehicle  or  its  interior,  may 
preclude  final  stage  manufacturers  from 
relying  on  a  pass-through  certification 
from  the  incomplete  vehicle 
manufacturer. 

The  Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  evaluate  the 
potential  impacts  of  their  proposed  and 
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final  rules.  When  NHTSA  issued  the 
final  rule  establishing  the  upper  interior 
head  impact  protection  requirements  of 
Standard  No.  201  in  August  1995,  the 
agency  determined  that  the  new 
requirements  would  impose  a  burden  on 
small  manufacturers,  but  that  this 
burden  would  not  resuH  in  a  significant 
economic  impact. 

The  petitions  filed  by  RVIA  and 
NTEA  dispute  this  finding  and  submit 
information  gained  from  efforts  to  meet 
the  upper  interior  requirements  that 
suggests  that  NHTSA's  prior  estimates 
may  have  been  incorrect.  As  ^fHTSA 
has  granted  the  NTEA  and  RVIA 
petitions,  the  agency  is  now  engaged  in 
a  rulemaking  action.  The  agency's 
consideration  of  the  issues  raised  by 
NTEA  and  RVIA  cannot  be  concluded  in 
sufficient  time  to  maintain  the  original 
September  1 ,  2002  compliance  date. 

NHTSA  has  not  yet  resolved  these 
issues,  so  this  interim  final  rule  extends 
the  compliance  date  to  September  1, 
2003  to  afford  the  agency  time  to  take 
further  action.  Although  RVIA  and 
NTEA  requested  that  the  agency  extend 
the  compliance  date  to  March  1.  2004, 
NHTSA  does  not  believe  that  such  an 
extension  is  either  necessary  or 
desirable.  Future  rulemeiking  can,  if 
needed,  further  modify  the  deadline 
established  by  this  interim  final  rule. 

As  indicated  above,  the  agency 
believes  that  there  is  good  cause  to  find 
that  providing  notice  and  comment  in 
connection  with  this  rulemaking  action 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

The  agency  requests  written 
comments  on  extending  the  phase-in  for 
vehicles  manufactured  for  two  or  more 
stages.  All  comments  submitted  in 
response  to  this  document  will  be 
considered  by  the  agency.  Following  the 
close  of  the  comment  period,  the  agency 
will  publish  a  document  in  the  Federal 
Register  responding  to  the  comments 
and,  if  appropriate,  will  make  further 
amendments  to  the  extension  of  the 
phase-in  requirements  amended  by  this 
interim  final  rule. 

V.  Written  Comments 

Interested  persons  are  invited  to 
comment  on  this  interim  final  rule.  It  is 
requested,  but  not  required,  that  two 
copies  be  submitted  to  the  Office  of 
Docket  Management,  Room  PL-401, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

All  comments  must  be  limited  to  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15-page  limit  (49 
CFR  553.21).  This  limitation  is  intended 
to  encourage  commenters  to  detail  their 
primary  argiunents  in  a  concise  fashion. 


Written  comments  to  the  public  ' 
docket  must  be  received  by  July  18, 
2002. 

All  conunents  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  However,  the 
rulemaking  action  may  proceed  at  any 
time  after  that  date. 

NHTSA  will  continue  to  file  relevant 
material  in  the  docket  as  it  becomes 
available  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  who  wish  to  be 
notified  upon  receipt  of  their  comments 
in  the  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Copies  of  all  comments  will  be  placed 
in  the  Docket  for  this  interim  final  rule 
in  the  Office  of  Docket  Management, 
Room  PL-401,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

VI.  Regulatory  Analyses  and  Notices 

A.  Economic  Impacts 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  govenunents  or 
conununities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal- mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rulemaking  document  was  not 
reviewed  under  Executive  Order  12866. 


It  is  not  significant  within  the  meaning 
of  the  DOT  Regulatory  Policies  and 
Procedures.  It  does  not  impose  any 
burden  on  manufacturers  and  extends 
the  compliance  date  for  existing 
regulatory  requirements  for  a  period  of 
one  year.  The  agency  believes  that  this 
impact  does  not  warrant  the  preparation 
of  a  full  regulatory  evaluation. 

B.  Environmental  Impacts 

We  have  not  conducted  an  evaluation 
of  the  impacts  of  this  final  rule  under 
the  National  Environmental  Policy  Act. 
This  rulemaking  action  extends  the  date 
by  which  manufacturers  of  vehicles 
built  in  two  or  more  stages  must  comply 
with  the  upper  interior  head  impact 
protection  requirements  of  Standard  No. 
201.  It  does  not  impose  any  change  that 
would  have  any  environmental  impacts. 
Accordingly,  no  environmental 
assessment  is  required. 

C.  Energy  Impacts 

This  interim  final  rule,  which  extends 
the  date  by  which  manufacturers  of 
vehicles  built  in  two  or  more  stages 
must  comply  with  the  upper  interior 
head  protection  requirements  of 
Standard  No.  201,  does  not  have  "a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,"  as 
defined  by  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  At  this  point, 
therefore,  this  action  is  not  a 
"significant  energy  action"  under 
Executive  Order  13211  and  no 
"Statement  of  Energy  Effects"  is 
required. 

D.  Impacts  on  Small  Entities 

Pursucmt  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rulemaking  will  have  on 
small  entities.  As  this  action  will 
provide  a  short  term  benefit  for  small 
entities  by  delaying  the  compliance 
date,  it  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  context  of  the 
Regulatory  Flexibility  Act. 

The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354)  requires  each 
agency  to  evaluate  the  potential  effects 
of  a  rule  on  small  businesses.  The  Small 
Business  Administration  (SBA)  has  set 
size  standards  for  determining  if  a 
business  within  a  specific  industrial 
classification  is  a  small  business.  The 
Standard  Industrial  Classification  code 
used  by  the  SBA  for  Motor  Vehicles  and 
Passenger  Car  Bodies  (3711)  defines  a 
small  manufacturer  as  one  having  1,000 
employees  or  fewer. 

Most  of  the  intermediate  and  final 
stage  manufacturers  of  vehicles  built  in 
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WO  or  more  stages  have  1 ,000  or  fewer 
employees.  This  interim  final  rule 
extends  the  date  by  which  these 
manufacturers  must  produce  vehicles 
that  meet  the  upper  interior  head 
protection  requirements  of  Standard  No. 
201.  Although  this  action  does  not 
modify  those  requirements,  it  provides 
these  small  businesses  additional  time 
to  meet  them.  In  the  agency's  view, 
issuance  of  this  interim  final  rule  is 
necessary  to  prevent  adverse  effects  that 
may  have  been  underestimated  in  a 
prior  rulemaking  establishing  the 
requirements  at  issue.  For  this  reason, 
this  interim  final  rule  regarding  the 
compliance  date  will  have  a  significant 
economic  impact  on  a  substsmtial 
number  of  small  entities.  The  agency 
has  performed  a  Regulatory  Flexibility 
Analysis  and  placed  a  copy  in  the 
docket. 

E.  Federalism 

E.0. 13132  requires  NHTSA  to 
evelop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  E.O. 
13132  defines  the  term  "Policies  that 
have  federalism  implications"  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132,  NHTSA  may  not  issue  a 
regulation  that  has  federalism 
implication,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govemn^ent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  NHTSA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  interim  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in  E.O. 
13132.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
4f  1995  (Public  Law  104-4)  requires 
Agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 


expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  action,  which 
extends  the  compliance  date  by  which 
manufacturers  of  vehicles  built  in  two 
or  more  stages  must  meet  the  upper 
interior  head  impact  protection 
requirements  of  Standard  No.  201,  will 
not  result  in  additional  expenditures  by 
state,  local  or  tribal  governments  or  by 
any  members  of  the  private  sector. 
Therefore,  the  agency  has  not  prepared 
an  economic  assessment  pursuant  to  the 
Unfunded  Mandates  Reform  Act. 

G.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  rule. 

H.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
— Have  we  organized  the  material  to  suit 

the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  the 

rule  easier  to  understand? 
If  you  have  any  responses  to  these 
questions,  please  forward  them  to  Otto 
Matheke,  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

/.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  environmental, 
health  or  safety  risk  that  NHTSA  has 


reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rulemaking  does  not  have  a 
disproportionate  effect  on  children.  The 
primary  effect  of  this  rulemaking  is  to 
extend  the  compliance  date  by  which 
manufacturers  of  vehicles  built  in  two 
or  more  stages  must  meet  the  upper 
interior  head  protection  requirements  of 
Standard  No.  201.  The  interim  final  rule 
may  have  an  impact  on  the  safety  of 
multi-stage  vehicles.  However,  this 
impact  is  likely  to  be  evenly  distributed 
across  the  population  of  users  of  these 
vehicles,  including  users  of  work  and 
transport  trucks. 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g., 
the  statutory  provisions  regarding 
NHTSA's  vehicle  safety  authority)  or 
•  otherwise  impractical.  In  meeting  that 
requirement,  we  are  required  to  consult 
with  voluntary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Society  of  Automotive  Engineers  (SAE), 
and  the  American  National  Standards 
Institute  (ANSI).  If  NHTSA  does  not  use 
available  and  potentially  applicable 
voluntary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  OMB,  an  explanation  of  the 
reasons  for  not  using  such  standards. 

We  are  not  aware  of  any  available  and 
potentially  applicable  voluntary 
consensus  standards,  i.e.,  ones  regarding 
the  performance  of  vehicle  interior 
components  in  protecting  against  head 
impacts.  Therefore,  this  rule  is  not 
based  on  any  voluntary  consensus 
standards. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 
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PART  571 .201— {AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  21411.  21415, 
21417,  and  21466;  delegation  of  authority  at 
49  CFR  1.50. 


2.  Section  571.201  is  amended  by 
revising  S6.1.4.1  and  S6.1.4.2  as 
follows: 

***** 

S6.1.4.1    Vehicles  manufactured  on  or 
after  September  1,  1998  and  before 
September  1,  2003  are  not  required 
to  comply  with  the  requirements 
specified  in  S7. 


S6.1.4.2    Vehicles  manufactured  on  or 
after  September  1 ,  2003  shall 
comply  with  the  requirements 
specified  in  S7. 

***** 

Issued  on:  June  13,  2002. 
Jeffrey  W.  Runge, 
Administrator. 

[FR  Doc.  02-15334  Filed  6-13-02;  4:36  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-274-AD] 
RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-300,  -400,  and  -500 
series  airplanes,  that  currently  requires 
replacement,  with  new  parts,  of  the 
existing  actuators  or  the  rod  ends  on  the 
existing  actuators  at  wing  leading  edge 
slat  positions  1,  2,  5,  and  6.  This  new 
action  would  add  a  one-time  inspection 
of  all  the  rod  ends  on  the  actuators  of 
the  wing  leading  edge  slats  to  determine 
if  vibro-engraving  was  used  to  identify 
the  parts,  and  corrective  action,  if 
necessary.  This  proposal  is  prompted  by 
reports  indicating  that  vibro-engraving 
was  found  on  new  rod  ends  during 
installation;  such  part  markings  create 
stress  risers  that  reduce  the  fatigue  life 
of  the  rod  ends.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  fatigue  cracking,  which  could 
result  in  failure  of  the  rod  ends, 
uncommanded  deployment  of  the  wing 
leading  edge  slat,  and  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  2,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
274-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 


Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-274-AD"  in  the 
subject  lino  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Tsuji,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM-" 
130S.  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1506;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
.acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-274-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-274-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  18.  2000,  the  FAA  issued 
AD  2000-02-03.  amendment  39-11521 
(65  FR  3801.  January  25,  2000), 
applicable  to  certain  Boeing  Model  737- 
300,  -400  and  -500  series  airplanes,  to 
require  replacement,  with  new  parts,  of 
the  existing  actuators  or  the  rod  ends  on  ' 
the  existing  actuators  at  wing  leading 
edge  slat  positions  1,  2.  5,  and  6.  That 
action  was  prompted  by  reports 
indicating  that  the  rod  ends  on  several 
leading  edge  slat  actuators  had 
fractured.  The  requirements  of  that  AD 
are  intended  to  prevent  fatigue  cracking 
of  the  rod  ends  of  the  leading  edge  slat 
actuators,  which  could  result  in 
uncommanded  deployment  of  the  wing 
leading  edge  slat  and  consequent 
reduced  controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-02-03. 
the  FAA  has  received  a  report  indicating 
that  vibro-engraving  was  found  on  a 
new  rod  end  during  accomplishment  of 
Boeing  Alert  Service  Bulletin  737- 
27A1211  (which  was  referenced  in  that 
AD  as  the  appropriate  source  of  service 
information  for  accomplishing  the 
replacement  of  the  existing  actuators  or 
the  rod  ends  on  the  existing  actuators 
with  new  parts).  Subsequent  to  the  first 
report,  a  second  report  was  received  that 
indicated  vibro-engraving  was  found  on 
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two  sides  of  certain  rod  ends.  Vibro- 
engraving  creates  stress  risers  in  the  rod 
ends  that  reduce  the  fatigue  life  of  the 
part  and  can  cause  fatigue  cracking.  The 
manufactiuer's  rod  end  assembly 
drawings  do  not  allow  vibro-engraving 
as  an  acceptable  part-marking  method. 
Fatigue  cracking  of  the  rod  ends  on  the 
actuators  of  the  leading  edge  slats  could 
result  in  failure  of  the  rod  ends, 
uncommanded  deployment  of  the  wing 
leading  edge  slat,  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
27A1243.  dated  July  26,  2001.  The 
service  bulletin  describes  procedures  for 
a  visual  inspection  of  all  six  rod  ends  on 
the  actuators  of  the  wing  leading  edge 
slats  to  determine  if  vibro-engraving  was 
used  to  identify  the  parts,  and  corrective 
action  if  vibro-engraving  is  found  on 
any  rod  end.  The  corrective  action 
consists  of  rework  or  replacement  of  the 
affected  rod  end  with  a  new  rod  end. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

We  also  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
27A1211,  Revision  2,  dated  December 
21,  2000,  including  information  notice 
(IN)  737-27A1211  IN  03,  dated  July  26, 
2001.  (The  original  version  and  Revision 
1  of  this  service  bulletin  are  referenced 
in  the  existing  AD  as  service 
information  for  accomplishment  of  the 
specified  actions).  There  are  no 
significant  changes  to  Revision  2; 
however,  Information  Notice  737- 
27A1211  IN  03  addresses  vibro- 
engraving  as  an  incorrect  method  of 
identification  of  the  rod  ends  and 
instructs  operators  to  retvim  vibro- 
engraved  parts  to  the  vendor,  or  to  do 
the  procedures  specified  in  Boeing  Alert 
Service  Bulletin  737-27A1243 
(described  above). 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-02-03  to  continue 
to  require  replacement,  with  new  parts, 
of  the  existing  actuators  or  the  rod  ends 
on  the  existing  actuators  at  wing  leading 
edge  slat  positions  1,  2,  5,  and  6.  This 
new  action  would  add  a  one-time 
inspection  of  the  rod  ends  on  the 
actuators  of  the  wing  leading  edge  slats 
to  determine  if  vibro-engraving  was 
used  to  identify  the  parts,  and  corrective 


action,  if  necessary.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Difference  Between  This  Proposed  AD 
and  the  Service  Bulletin 

The  service  bulletin  recommends  a 
visual  inspection  of  all  six  rod  ends  on 
the  actuators  of  the  wing  leading  edge 
slats  "at  the  earliest  convenient 
maintenance  opportimity"  to  determine 
if  vibro-engraving  was  used  to  identify 
the  rod  ends,  then  reworking  or 
replacing  the  parts  that  have  vibro- 
engraving  within  42  months  after  . 
incorporation  of  Boeing  Service  Bulletin 
737-27A1211  (described  above). 
However,  the  FAA  has  determined  that 
"at  the  earliest  convenient  maintenance 
opportunity"  may  not  ensure  that  the 
identified  unsafe  condition  is  addressed 
in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  AD,  we  considered  not  only 
the  manufacturer's  recommendation, 
but  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition,  the  average  utilization  of  the 
affected  fleet,  and  the  time  necessary  to 
accomplish  the  proposed  AD.  In  light  of 
all  of  these  factors,  we  find  a 
compliance  time  of  12,000  flight  cycles 
or  42  months  after  doing  the 
replacement  required  by  AD  2000-02- 
03,  whichever  is  first;  or  12,000  flight 
cycles  or  42  months  after  the  effective 
date  of  the  AD,  whichever  is  first;  as 
applicable;  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  1 ,963 
airplanes  of  the  aflected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
799  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

Replacement  of  the  leading  edge  slat 
actuator  with  an  actuator  that  has  a  new 
rod  end  is  one  option  for  compliance 
with  the  actions  currently  required  by 
AD  2000-02-03.  Replacement  of  the 
actuators  on  slat  positions  1,  2,  5,  and 
6  takes  approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$32,252  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
installation  of  actuators  with  new  rod 
ends,  as  provided  as  one  option  by  this 
AD,  is  estimated  to  be  $32,432  per 
airplane. 

hi  lieu  of  installation  of  an  actuator 
with  a  new  rod  end,  AD  2000-02-03 


provides  an  option  for  replacement  of 
the  rod  ends  on  the  existing  actuators. 
This  action  takes  approximately  4  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  between 
approximately  $5,928  and  $21,544  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  of  the  rod 
ends,  as  provided  as  a  second  option  by 
this  AD,  is  estimated  to  be  between 
$6,168  and  $21,784  per  airplane. 

The  new  inspection  that  is  proposed 
in  this  AD  action  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $95,880,  or 
$120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  the  rod 
end,  it  would  take  approximately  1 
work  hour  per  rod  end  to  accomplish 
the  replacement,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  between  $2,917  and  $5,527 
per  rod  end.  Based  on  these  figiires,  the 
cost  impact  of  any  replacement  action  is 
estimated  to  be  between  $2,977  and 
$5,587  per  rod  end. 

Should  an  operator  be  required  to 
accomplish  the  rework  of  the  rod  end, 
it  would  take  approximately  2  work 
hours  per  rod  end  to  accomplish  the 
rework,  at  an  average  labor  rate  of  $60 
per  hour.  Based  on  these  figures,  the 
cost  impact  of  the  rework  is  estimated 
to  be  $120  per  rod  end. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amenctod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11521  (65  FR 
3801,  January  25,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2001-NM-274-AD. 
Supersedes  AD  2000-02-03, 
Amendment  39-11521. 
Applicability.  Model  737-300,  -400,  and 
500  series  airplanes;  line  numbers  1001 
through  3132  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  rod  ends 
of  the  actuators  of  the  leading  edge  slats, 


which  could  result  in  failure  of  the  rod  ends, 
uncommanded  deployment  of  the  wing 
leading  edge  slat,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  2000- 
,02-03 

Replacement 

(a)  Within  24  months  after  February  29, 
2000  (the  effective  date  of  AD  2000-02-03, 
amendment  39-11521):  Replace  the  leading 
edge  slat  actuator  with  an  actuator  that  has 

a  new  rod  end,  or  replace  the  rod  end  on  the 
existing  slat  actuator  with  a  new  rod  end,  at 
slat  positions  1,  2,  5,  and  6;  in  accordance 
with  the  Accomplishment  Instructions  in 
Boeing  Alert  Service  Bulletin  737-27A1211, 
dated  November  19, 1998;  Revision  1,  dated 
December  9, 1999;  or  Revision  2.  dated 
December  21,  2000,  including  information 
notice  (IN)  737-27A1211  IN  03,  dated  July 
26,2001. 

Spares 

(b)  As  of  February  29,  2000,  no  person 
shall  install  any  part  having  a  part  number 
identified  in  the  "Existing  Part  Number" 
column  of  Section  2.E.  of  Boeing  Alert 
Service  Bulletin  737-27A1211,  dated 
November  19, 1998,  on  any  airplane. 

New  Requirements  of  This  AD 

One-Time  Inspection/Corrective  Action 

(c)  Do  a  one-time  general  visual  inspection 
of  all  six  rod  ends  on  the  actuators  of  the 
wing  leading  edge  slats  to  determine  if  vibro- 
engraving  was  used  to  identify  the  rod  ends, 
at  the  time  specified  in  paragraph  (c)(1)  or 
(c)(2)  of  this  AD,  as  applicable,  per  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-27A1243.  dated  July  26,  2001.  If  vibro- 
engraving  is  found,  rework  or  replace  the 
affected  rod  end  with  a  new  rod  end  at  the 
time  specified  in  paragraph  (c)(1)  or  (c)(2)  of 
this  AD,  as  applicable,  per  the  service 
bulletin.  If  no  vibro-engraving  is  found,  no 
further  action  is  required  by  this  paragraph. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  For  airplanes  on  which  the  rod  ends 
were  replaced  as  required  by  paragraph  (a)  of 
this  AD:  Within  12,000  flight  cycles  or  42 
months  after  doing  the  replacement  per 
paragraph  (a)  of  this  AD,  whichever  is  first. 

(2)  For  all  other  airplanes:  Within  12.000 
flight  cycles  or  42  months  after  the  effective 
date  of  this  AD,  whichever  is  first. 

Spares 

(d)  After  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  rod  end 
having  vibro-engraving.  or  other  part 


markings  that  penetrate  the  surface,  unless 
that  part  has  been  reworked  as  required  by 
this  AD. 

Alternative  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-02-03,  amendment  39-11521,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (a)  of  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton,  Washington,  on  June  7, 
2002. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15244  Filed  &-17-02:  8:45  am) 

BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatratlon 

14  CFR  Part  39 

[Docket  No.  2001-NM-176-AO] 

RIN2120-AA64 

Alrworthlneas  Directives;  Bombardier 
Model  CL-60a-2B19  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes.  This  proposal 
would  require,  for  certain  airplanes,  a 
one-time  inspection  to  detect  chafing  or 
other  damage  of  the  integrated  drive 
generator  (IDG)  cables  and  the  firewall 
separators  of  the  pylon,  and  corrective 
action  if  necessary.  For  other  airplanes, 
this  proposal  would  require 
identification  of  the  part  nimiber  of  the 
clamps,  and  replacement  with  new 
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clamps  if  necessary.  This  action  is 
necessary  to  prevent  electrical  arcing 
between  the  IDG  cables  and  the  firewall 
separators  due  to  chafing,  which  could 
result  in  an  in-flight  fire  and/or  loss  of 
electrical  power.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
July  18,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
17&-AD,  1601  Lind  Avenue,  SW., 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-176-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
.  Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  L.  Castracane,  Aerospace 
Engineer,  Systems  and  Flight  Test 
Branch,  ANre;-172,  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor.  Valley  Stream,  New 
York  11581:  telephone  (516)  256-7535; 
fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wUl  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-176-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-176-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes.  TCCA  advises 
that  there  have  been  numerous 
incidents  of  chafing  of  the  integrated 
drive  generator  (IDG)  cables  on  the 
firewall  separators  of  the  pylon.  This 
condition,  if  not  corrected,  could  result 
in  electrical  arcing  between  the  IDG 
cables  and  the  firewall  separators,  and 
consequent  in-flight  fire  and/or  loss  of 
electrical  power. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Bombardier  Alert  Service  Bulletin 
A601R-24-091,  Revision  "C,"  dated 
February  1,  2001,  which  describes 
procedures  for  a  one-time  visual 
inspection  to  detect  chafing  or  damage 


of  the  IDG  cables  from  the  pylon  to  its 
attaching  points  and  the  firewall 
separators  in  the  pylon  area,  and  repair 
or  replacement  wiUi  new  IDG  cables  if 
necessary.  For  airplanes  that  have 
already  been  repaired/modified  in 
accordance  with  a  prior  version  of  the 
service  bulletin.  Revision  "C"  describes 
procediures  for  identifying  the  part 
niunberof  the  IDG  clamp,  and  replacing 
it  with  a  new  clamp  having  a  different 
part  number  if  necessary. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2000-17R1, 
dated  October  30,  2000,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require, 
for  certain  airplanes,  a  one-time 
inspection  to  detect  chafing  or  other 
damage  of  the  IDG  cables  and  the 
firewall  separators  of  the  pylon,  and 
corrective  action  if  necessary.  For  other 
airplanes,  this  proposal  would  require 
identification  of  the  part  number  of  the 
clamps,  and  replacement  with  new 
clamps  if  necessary.  The  inspection, 
corrective  action,  and  replacement  shall 
be  done  in  accordance  with  the  service 
bulletin  identified  previously.  •     • 

Cost  Impact 

The  FAA  estimates  that  160  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hoiw.  Based  on 


these  figures,  the  cost  impact  of  the 
proposed  AD  is  estimated  to  be  $420  per 
airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  determine  the  part 
number  of  the  clamp,  at  an  average  labor 
rate  of  $60  per  work  horn.  Based  on 
these  figines.  the  cost  impact  of  the 
proposed  AD  is  estimated  to  be  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futine  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Po'-jies  and  Procedures  (44 
FR  11034'  F' '  .-uary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadair): 
Docket  2001-NM-176-AD. 
Applicability:  Model  CL-600-2B19  series 
airplanes,  serial  numbers  7003  through  7269 
inclusive,  certificated  in  any  category. 
'  Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the«rea 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired,  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  letween  the 
integrated  drive  generator  (IDG)  cables  and 
the  firewall  separators  due  to  IDG  cable 
chafing,  which  could  result  in  an  in-flight 
fire  and/or  lo-  s  of  electrical  power, 
accomplish  the  following: 

Part  Number  Identification 

(a)  For  airplanes  that  have  been  repaired  or 
modified  before  the  effective  date  of  this  AD 
in  accordance  with  Bombardier  Alert  Service 
Bulletin  A601R-24-091,  dated  March  9, 
2000;  Revision  A,  dated  May  10,  2000;  or 
Revision  B,  dated  September  14,  2000: 
Within  550  flight  hours  or  2  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  determine  the  part  numbers  (P/Ns)  of 
the  clamps  that  hold  the  IDG  cables  on  the 
left  and  right  pvlons. 

(DIftheP/Nofall  clamps  is 
TA121010R14-04:  No  further  action  is 
required  by  this  AD. 

(2)  If  the  P/N  of  any  clamp  is  NOT 
TA121010R14-04:  Before  further  flight, 
replace  the  discrepant  clamp  with  a  clamp 
having  P/N  TA121010R14-04. 

Inspection 

(b)  For  airplanes  not  identified  in 
paragraph  (a)  of  this  AD:  Within  550  flight 
hours  or  2  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  perform  a 
one-time  general  visual  inspection  to  detect 
chafing  and  other  damage  of  the  I£)G  cables 


and  the  firewall  separators  of  the  pylon,  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A601R-24-091,  Revision  "C."  dated 
February  1,  2001.  Prior  to  further  flight 
thereafter,  perform  all  applicable  corrective 
actions  and  install  a  clamp,  a  conduit,  and 
Teflon  strips,  in  accordance  with  the  alert 
service  bulletin.  If  a  temporar\'  repair  is 
performed,  replace  the  harnesses  with  new 
parts  within  4,000  flight  hours  after  the 
repair,  in  accordance  with  the  alert  service 
bulletin. 

Note  2:  Accomplishment  of  an  inspection 
and  applicable  corrective  actions  before  the 
effective  date  of  this  AD  in  accordance  with 
Bombardier  Service  Bulletin  A601R-24-091, 
Revision  'B,'  dated  September  14,  2000,  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (b)  of  this  AD. 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Spares 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  may  install  an  IDG  cable  clamp, 
unless  it  has  P/N  TA121010R14-04,  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  maybe 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2000-1 7R1,  dated  October  30.  2000. 

Issued  in  Renton,  Washington,  on  June  7, 
2002. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-15243  Filed  6-17-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201 ,  21 1 ,  and  601 
[DoclWt  No.  02^M)204] 

Bar  Code  l^bel  Requirements  for 
Human  Drug  Products;  Notice  of 
Public  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  a 
public  meeting  to  solicit  comments  for 
the  development  of  a  regulation  on  bar 
code  labeling  for  human  drug  products, 
including  biologic  products.  We  (FDA) 
will  also  explore  issues  surrounding  bar 
codes  on  medical  devices.  We  are 
holding  this  meeting  to  support  the 
initiative  of  the  Secretary  of  Health  and 
Human  Services  to  reduce  medication 
errors. 

DATES:  The  public  meeting  will  be  held 
on  July  26,  2002,  from  9  a.m.  to  5  p.m. 
Registration  to  attend  the  meeting  must 
be  received  by  July  12,  2002.  Submit 
written  or  electronic  comments  for 
consideration  during  the  meeting  by 
July  12,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Natcher  Auditorium,  Building  45, 
National  Institutes  of  Health  (NIH). 
Bethesda,  MD.  Parking  will  be  limited 
and  there  may  be  delays  entering  the 
NIH  campus  due  to  increased  security. 
We  recommend  arriving  by  Metro  if 
possible.  NIH  is  accessible  from  the 
Metro's  red  line  at  the  Medical  Center/ 
NIH  stop. 
FOR  FURTHER  INFORMATION  CONTACT: 

Registration  for  Speaking  Attendees: 
If  you  wish  to  speak  at  the  public 
meeting,  please  contact  Mary  C.  Gross, 
Office  of  Drug  Safety,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  rm.  15B-32.  Rockville,  MD  20857, 
301-827-3193,  FAX  301-443-9664,  e- 
mail:  grossm@cder.fda.gov.  Speakers 
must  register  and  submit  a  short 
siunmary  of  your  presentation  by  July 
12,  2002,  to  Mary  C.  Gross:  faxed  copies 
of  presentations  are  permissible.  We 
encourage  consolidation  of  like-minded 
presentations  to  enable  a  broad  range  of 
views  to  be  presented. 

Registration  for  General  Attendees:  If 
you  wish  to  attend  the  public  meeting, 
register  with  Elizabeth  French,  Office  of 
Policy,  Office  of  the  Commissioner, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  14-101,  Rockville,  MD 


20857,  301-  827-3360,  FAX  301-827- 
6777,  e-mail:  efrench@oc.fda.gov. 
General  attendees  should  register  no 
later  than  July  12.  2002.  As  time 
permits,  we  will  accept  oral  comments 
from  the  audience.  More  information  is 
available  on  the  Internet  at  http:// 
intemet-dev.fda.gov/oc/meetings/ 
barcodemtg.html. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  1999,  the  Institute  of  Medicine 
(lOM)  report  entitled  "To  Err  is  Human: 
Building  a  Safer  Health  System"  cited 
research  stating  that  there  are  an 
estimated  100.000  deaths  in  the  United 
States  every  year  from  preventable 
medical  errors  in  hospitals  alone.'  The 
range  of  deaths  reported,  between 
44,000  and  98,000  deaths,  was  based  on 
the  1984  Harvard  Medical  Practice 
Study  and  confirmatory  studies  done  in 
Colorado  and  Utah.  These  numbers 
reflect  the  entire  area  of  medical  errors, 
including,  for  example,  surgical  errors, 
iatrogenic  infections,  medication  errors, 
and  incorrect  use  of  medical  products. 
Of  the  projected  100,000  deaUis,  we 
believe  that  approximately  30  to  50 
percent  are  associated  with  errors 
involving  FDA  regulated  medical 
products  (e.g..  drugs,  devices,  blood  and 
blood  products,  or  vaccines).  In  addition 
to  the  human  cost  of  errors  involving 
drugs,  there  are  also  significant 
economic  costs.  An  article  published  in 
1995  estimated  the  direct  cost  of 
preventable  drug  related  mortality  and 
morbidity  to  Ije  $76.6  billion,  with  drug 
related  hospital  admissions  accounting 
for  much  of  the  cost.^  Another  article, 
published  in  2001,  used  updated  cost 
estimates  derived  from  current  medical 
and  pharmaceutical  literature  to  revise 
the  $76.6  billion  estimate  to  exceed 
$177.4  billion;  of  which  hospital 
admissions  accoimted  for  $121.5  billion 
in  costs,  and  long-term  care  admissions 
accounted  for  another  $32.8  billion.^ 

Medication  errors  are  a  subset  of  the 
wider  category  of  medical  errors. 
Medication  errors  are  defined  by  the 
National  Coordinating  Council  for 
Medication  Error  Reporting  and 
Prevention  as: 


'  Linda  T.  Kohn.  |anet  M.  Corrigan,  and  Molla  S. 
Donaldson,  editors:  "To  Err  Is  Human:  Building  a 
Safer  Health  System,"  Committee  on  Quality  of 
Health  Care  in  America.  Institute  of  Medicine, 
November  29.  1999. 

'  Johnson, ).  A.  and  J.  L.  Bootman,  "Drug-Related 
Morbidity  and  Mortality:  A  Cost-of-lllness  Model." 
Archives  of  Internal  Medicine,  pp.  1949-1956 
(1995). 

^  Ernst.  F.  R.  and  A.  J.  Grizzle,  "Drug-Related 
Morbidity  and  Mortality;  Updating  the  Cost-of- 
Illness  Model,"  Journal  of  the  American 
Pharmaceutical  Association,  vol.  41.  pp.  192-199, 
March/ April  2001. 


*   *   *    any  preventable  event  that  may 
cause  or  lead  to  inappropriate  medication  use 
or  patient  harm  while  the  medication  is  in 
the  control  of  ths  healthcare  professional, 
patient,  or  consumer.  Such  events  may  be 
related  to  professional  practice;  healthcare 
products,  procedures,  and  systems,  including 
prescribing:  order  communication;  product 
labeling,  packaging,  and  nomenclature; 
compounding;  dispensing;  distribution; 
administration;  education;  monitoring;  and 
use.* 

Medication  errors  can  lead  to  adverse 
drug  events.  It  is  estimated  that  770,000 
adverse  drug  events  leading  to  injury  or 
death  occur  yearly  in  U.S.  hospitals 
alone,  and  that  between  28  to  95  percent 
of  these  are  preventable,  i.e.,  can  be 
defined  as  errors.  Computerized 
hospital  medication  use  and  monitoring 
systems  could  prevent  many  of  these 
medication  errors. ^ 

In  response  to  the  lOM  report,  the 
Secretary  of  Health  and  Human  Services 
directed  FDA  to  explore  possible 
regulatory  approaches  to  reduce  these 
preventable  errors.  Errors  related  to 
dispensing  and  administration  can  be 
minimized  through  the  use  of  bar  codes. 
For  example,  if  a  health  professional 
could  use  a  bar  code  scanner  to  compare 
the  bar  code  on  a  human  drug  product 
to  a  specific  patient's  drug  regimen,  the 
health  professional  would  be  able  to 
verify  that  the  right  patient  is  receiving 
the  right  drug,  at  the  right  dose,  and  at 
the  right  time.  Bar  code  advocates  have 
recommended  that  the  bar  code  contain 
a  imique  numerical  code  that  is  dose 
specific  to  identify  the  manufacturer, 
product,  and  package  size  or  type,  lot 
number,  and  expiration  date. 

The  availability  of  bar  codes  for 
pharmaceuticals  would  also  facilitate 
other  patient  safety  initiatives,  for 
example,  automated  drug  prescribing  or 
ordering,  automated  monitoring  for  drug 
toxicities  in  hospitals,  and  as  a 
component  of  the  automated  medical 
record.  Automation  of  the  drug 
prescribing  and  ordering  system,  if 
linked  to  a  bar  coding  system,  has  the 
potential  not  only  to  minimize  drug 
mixups,  but  also  to  make  sure 
prescribers  have  access  to  crucial 
information  at  the  point  of  prescribing. 

We  are  considering  whetner  to  require 
bar  codes  on  human  drug  products, 
including  certain  biologic  products.  The 
bar  code  would  contain  certain 
information  about  the  product,  such  as 
a  dose-specific  individual  identifying 


*  National  Coordinating  Council  for  Medication 
Error  Reporting  and  Prevention.  "What  is  a 
Medication  Error?"  (Undated). 

5  Agency  for  Health  Care  Quality  and  Research, 
"Research  in  Action:  Reducing  and  Preventing 
Adverse  Drug  Events  (ADEs)  to  Decrease  Hospital 
Costs."  April  11.  2001.  (http://www.ahrq.gov/qual/ 
aderia/aderia.htm) 
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I  imiber.  We  are  considering  whether  to 
require  the  bar  code  to  contain  other 
information,  such  as  the  drug  product's 
expiration  date  and  lot  number,  to' make 
it  easier  to  identify  expired  drugs  and 
recalled  drugs  that  may  not  be  safe  and 
effective  for  use.  We  are  also  exploring 
issues  surrounding  bar  codes  on 
medical  devices. 

n.  Scope  of  Discussion 

We  will  hold  a  public  meeting  on 
June  13,  2002,  from  9  a.m.  to  5  p.m.,  to 
discuss  bar  code  labeling.  We  will  give 
careful  consideration  to  technical  issues 
regarding  the  development  and 
implementation  of  a  possible  bar  code 
label.  We  anticipate  that  discussions 
will  include  presentations  from  invited 
speakers  as  well  as  from  members  of  the 
public. 

We  invite  public  comment  on  this 
issue,  and  we  intend  to  focus  on  the 
following  questions: 

A.  General  Questions  Related  to  Drugs 
and  Biologies: 

1 .  Which  medical  products  should 
carry  a  bar  code?  For  example,  should 
all  prescription  and  over-the-counter 
(OTC)  drugs  be  bar  coded?  Should  blood 
products  and  vaccines  carry  a  barcode? 

2.  What  information  should  be 
contained  in  the  bar  code?  What  do  you 
consider  to  be  critical  bar  code 
information  that  will  reduce  medical 
product  errors?  If  data  exists,  please 
provide  it  for  the  record.  What 
information  would  be  helpful  but  not 
necessarily  critical,  for  reducing 
medication  errors?  Provide  data. 

3.  Considering  current  scanners  and 
their  ability  to  read  certain  symbologies, 
should  the  rule  adopt  a  specific  bar  code 
symbology  (e.g.,  reduced  space 
symbology  (RSS)  and  2-dimensional 
symbology)?  Should  we  adopt  one 
symbology  over  another,  or  should  we 
allow  for  "machine  readable"  formats? 
What  are  the  pros  and  cons  of  each 
approach? 

4.  Assuming  that  we  require  bar  codes 
on  all  hiunan  drug  products,  where  on 
the  package  should  the  bar  codes  be 
placed?  Are  there  benefits  to  placing  bar 
codes  on  immediate  containers,  such  as 
the  bottles,  tubes,  foiled- wrapped 
tablets,  and  capsules,  found  inside 
prescription  or  OTC  product  cartons?  Is 
there  a  way  to  distinguish  whether 
certain  containers  with  a  bar  code  will 
have  a  more  significant  effect  on 
preventing  errors  than  others? 

5.  What  products  already  contain  bar 
codes?  Who  (i.e..  hospitals,  nursing 
homes,  outpatient  clinics,  retail 
pharmacies,  etc.)  uses  these  bar  codes 
and  how?  As  with  all  comments,  if  data 
exists,  please  provide  it  for  the  record. 


B.  Medical  Device  Questions 

1.  Should  medical  devices  carry  a  bar 
code?  What  information  should  be 
included  in  the  bar  code?  For  example, 
unlike  drug  products,  medical  devices 
do  not  have  unique  identifier  numbers. 

2.  If  medical  devices  are  bar  coded, 
should  all  medical  devices,  or  only 
certain  devices  be  bar  coded?  For 
example,  tongue  depressors,  syringes, 
and  crutches  are  medical  devices,  but 
perhaps  do  not  need  a  bar  code. 

3.  Should  reprocessed,  repackaged, 
refurbished,  or  multiple-use  medical 
devices  be  bar  coded?  Who  should  be 
responsible  for  generating  and  applying 
the  new  bar  codes  and  how  should  these 
barcodes  be  different  from  the  original 
manufacturers'  bar  codes? 

4.  What  public  health/patient  safety 
benefits  can  be  derived  from  bar  coding 
medical  devices?  If  data  exists,  please 
provide  it  for  the  record. 

C.  General  Questions  and  Economic 
Impact  Questions 

1.  Will  bar  code  printing  costs  cause 
you  to  modify  your  packaging  choices, 
such  as  reconsidering  the  use  of  blister 
packages  or  influencing  future  package 
choices?  If  so,  how? 

2.  Have  you  implemented  bar  code 
technology  in  your  product  line?  If  so. 
what  elements  and  symbology  are 
included  in  the  bar  code? 

3.  If  you  manufacture  and  bar  code 
products,  how  do  verification 
requirements  for  bar  codes  affect  your 
ability  to  add  bar  codes?  How  much 
barcode  verification  is  appropriate  as 
part  of  the  quality  system? 

4.  Can  bar  codes  be  produced  with  a 
dose  specific  imique  identifying 
number,  lot  niunber,  and  expiration  date 
at  yotir  highest  production  line  speeds? 

5.  What  equipment  solutions  are 
vendors  offering  to  manufacturers  for 
bar  coding  or  scanning?  How  quickly 
can  such  systems  run?  What  type  of 
packaging  line  is  equipment  used  for? 

6.  What  is  the  expected  rate  of 
technology  acceptance  in  all  health  care 
sectors  of  machine-readable 
technologies?  What  are  the  major 
inhibiting  factors  to  the  current  use  of 
machine  readable  technologies?  What 
would  be  the  expected  benefit  of  using 
machine  readable  technology  in  the 
delivery  of  health  care  services 
(including  drug  products)?  What  would 
be  the  expected  benefit  of  machine 
readable  technology  for  other  potential 
uses  (e.g.,  reports,  recordkeeping, 
inventory  control,  formulary  setting, 
etc.)? 

7.  Assuming  a  final  rule  is  issued 
requiring  bar  coding,  when  should  it 
become  effective?  For  example,  would 


some  industries  or  products  require 
more  time  than  others  to  comply  with 
a  bar  coding  requirement?  Would  a 
certain  compliance  time  sharply  reduce 
costs  of  relabeling? 

m.  Comments 

Interested  persons,  who  wish  their 
comments  to  be  considered  during  the 
meeting,  may  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20852. 
written  or  electronic  comments  by  July 
12,  2002.  Comments  will  be  accepted 
after  the  meeting  until  August  9.  2002. 
Submit  electronic  comments  to 
fdadockets@oc.fda.gov  or  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/commentdocket.cfm. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docxmient.  A  copy  of  the  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

rv.  Transcripts 

You  may  request  a  transcript  of  the 
meeting  in  writing  from  the  Freedom  of 
Information  Office  (HFl-35).  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  rm.  12A-16.  Rockville.  MD  20857. 
The  transcript  of  the  public  meeting  will 
be  available  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  You  may  also  examine 
the  transcript  of  the  meeting  after  June 
28,  2002,  at  the  Dockets  Management 
Branch  (see  Comments)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday  and 
on  the  Internet  at  http://www.fda.gov. 

V.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  additional  information  on 
the  public  meeting  at  http://intemet- 
dev.fda.gov/oc/meetings/ 
barcodemtg.html. 

Dated:  lunell.  2002. 
Nfargaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-15208  Filed  6-17-02:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 
[REG-1 03735-00;  REG-110311-98] 
RIN  1 S45-AX81 ;  1 545-A  W26 

Modification  of  Tax  Shelter  Rules  III 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  These  proposed  rules  provide 
the  public  with  additional  guidance 
needed  to  comply  with  the  disclosiu« 
rules  imder  section  6011(a)  and  the 
registration  requirement  under  section 
6111(d).  These  rules  also  affect  the  list 
maintenance  requirement  imder  section 
6112.  The  proposed  rules  affect 
taxpayers  participating  in  certain 
reportable  transactions,  persons 
responsible  for  registering  confidential 
corporate  tax  shelters,  and  organizers  of 
potentially  abusive  tax  shelters.  In  the 
rules  and  regulations  portion  of  this 
issue  of  the  Federal  Register,  the  IRS  is 
issuing  temporary  regulations  modifying 
the  rules  relating  to  the  requirement  that 
certain  taxpayers  file  a  statement  with 
their  Federal  income  tax  returns  under 
section  6011(a),  and  the  registration  of 
confidential  corporate  tax  shelters  imder 
section  6111(d).  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  September  16,  2002. 
A00RE8SES:  Send  submissions  to: 
CC:rTA:RU  (REG-103735-00;  REG- 
110311-98),  room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-103735-00;  REG- 
110311-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
electronic  comments  directly  to  the  IRS 
Internet  site  at  http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Danielle  M.  Grimm  or  Tara  P.  Volungis, 
202-622-3080  (not  a  toll-free  number); 
concerning  submissions,  Sonya  Cruse, 
202-622-7180  (not  a  toll-free  nxunber). 
SUPPLEMENTARY  INFORMATKW: 

Paperwork  Reduction  Act 

The  collections  of  Information 
contained  in  this  notice  of  proposed 


rulemaking  have  been  previously 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d))  under  control 
number  1545-1685. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  ret\im  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

The  temporary  reg\ilations  amend  26 
CFR  part  1  regarding  rules  relating  to 
the  filing  and  records  requirements  for 
certain  taxpayers  under  section  6011. 
The  temporary  regulations  also  amend 
26  CFR  part  301  regarding  the 
registration  of  confidential  corporate  tax 
shelters  under  section  6111. 

The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  time  required  to  prepare  or 
retain  the  disclosiue  is  minimal  and 
will  not  have  a  significant  impact  on 
those  small  entities  that  are  required  to 
provide  disclosiu«.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Piu^uant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  or 
electronically  generated  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  public  hearing 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Danielle  M.  Grimm  and 
Tara  P.  Volimgis,  Office  of  the  Associate 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes,  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  record  keeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  301, 
which  were  proposed  to  be  amended  at 
66  FR  41169  (August  7,  2001),  are 

f>roposed  to  be  further  amended  as 
bllows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.6011-4,  as  proposed 
at  66  FR  41169  (August  7,  2001),  is 
amended  as  follows: 

1.  The  heading  of  §  1.6011-4  is 
amended  by  removing  the  language 
"corporate". 

2.  The  heading  of  paragraph  (a)  is 
revised. 

3.  Paragraph  (a)  is  amended  by  adding 
"(1)  In  general."  after  the  heading. 

4.  Newly  designated  paragraph  (a)(1) 
is  amended  by  adding  Uie  language 
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"corporate"  before  "taxpayer"  in  the 
first  sentence,  and  by  removing  the 
second  sentence  and  adding  three  new 
sentences  in  its  place. 

5.  Paragraphs  (a)(2)  and  (a)(3)  are 
i dded. 

6.  Paragraph  (b)(1)  is  amended  by 
[  jvising  the  first  sentence. 

7.  Paragraphs  (b)(l)(i)  and  (b){l)(ii)  are 
ulded. 

I  8.  Paragraph  (b)(4)(i)  is  amended  by 
removing  the  first  sentence. 

9.  Paragraph  (b)(5)  Example  3  is 
amended  by  revising  the  seventh 
sentence. 

10.  Paragraphs  (c)(l)(iii)  and  (c)(l)(v) 
are  revised. 

i  11.  Paragraph  (c)(2)  Example  is 
]inended  by  adding  the  language 
"Example."  after  "of  this  section:"  in 
the  first  sentence  and  by  adding  "as  in 
effect  at  that  time."  to  the  end  of  the 
third  sentence. 

12.  Paragraph  (d)(1)  is  revised. 

13.  Paragraph  (e)  is  amended  by 
removing  the  language  "corporation's" 
in  the  first  sentence  and  adding 

'jtaxpayer's"  in  its  place. 

14.  Paragraph  (g)  is  revised. 

The  revisions  and  additions  read  as 
bllows: 


§  1 .601 1  -4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

[The  text  of  the  amendments  to  this 
proposed  section  is  the  same  as  the  text 
of  the  amendments  to  §  1.6011-4T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

PART  301— PROCEDURE  AND 
ADMINISTRATION 


Par.  3.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 


Par.  4.  Section  301.6111-2,  as 
proposed  to  be  added  at  66  FR  41169 
(August  7,  2001),  is  amended  as  follows: 

1.  Paragraph  (a)(3)  is  amended  by 
adding  four  sentences  to  the  end  of  the 
paragraph. 

2.  The  heading  for  paragraph  (h)  is 
revised  and  the  entire  text  after  the 
second  sentence  is  removed  and  four 
new  sentences  are  added  in  their  place. 

The  revision  and  additions  read  as 
follows: 

§  301 .61 11-2    Confidential  corporate  tax 
shelters. 

[The  text  of  the  amendments  to  this 
proposed  section  is  the  same  as  the  text 
of  the  amendments  to  §  301.61 11-2T 


published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-15322  Filed  6-14-02;  11:32  am) 

BILUNG  CODE  4S30-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  19  and  27 

[FRL— 7231-6] 

Civil  Monetary  Penalty  Inflation 
Adjustment  Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  ("EPA")  proposes  to  amend  the 
final  Civil  Monetary  Penalty  Inflation 
Adjustment  Rule  as  mandated  by  the 
Debt  Collection  Improvement  Act  of 
1996  to  adjust  EPA's  civil  monetary 
penalties  ("CMPs")  for  inflation  on  a 
periodic  basis.  The  Agency  is  required 
to  review  its  penalties  at  least  once 
every  four  years  and  to  adjust  them  as 
necessary  for  inflation  according  to  a 
specified  formula.  In  the  "Rules  and 
Regulations"  section  of  Federal 
Register,  we  are  publishing  the 
adjustments  to  EPA's  CMPs  as  a  direct 
final  rule  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  adjustment  to  the 
CMPs  and  anticipate  no  adverse 
comment.  We  have  explained  oiu- 
reasons  for  this  approval  in  the 
preamble  to  the  direct  final  rule.  If  we 
receive  no  adverse  comment,  we  will 
not  take  further  action  on  this  rule.  If  we 
receive  adverse  comment,  we  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

DATES:  Written  comments  must  be 
received  by  July  18.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Abdalla,  Office  of  Regulatory 
Enforcement,  Multimedia  Enforcement 
Division,  Mail  Code  2248A,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  (202)  564-2413. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Civil  Monetary 
Penalty  Inflation  Adjustment  Rule.  For 
further  information,  please  see  the 
information  provided  in- the  direct  final 


action  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Dated:  May  31,  2002. 

Christine  Todd  Whitman, 

Administrator,  Environmental  Protection 
Agency. 

[FR  Doc.  02-15191  Filed  6-17-02;  8:45  am] 

BILUNO  CODE  6S6&-40-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1356,  MB  Docket  No.  02-142,  RM- 
40436] 

Digital  Television  Broadcast  Service; 
Galveston,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Telemundo  of  Galveston-Houston 
License  Corporation,  licensee  of  station 
KTMD-TV,  NTSC  channel  48  and 
permittee  of  DTV  station  KTMD-DT, 
DTV  channel  47,  both  licensed  to  serve 
Galveston,  Texas,  requesting  the 
exchange  of  KTMD's  analog  and  digital 
allotments.  Channel  47  can  be 
substituted  for  channel  48  at  Galveston 
with  a  zero  offset  at  coordinates  29-30- 
24  N.  and  94-30-48  W.  DTV  Channel 
48c  can  be  substituted  for  DTV  channel 
47  at  reference  coordinates  29-34-15  N. 
and  95-30-37  W.  with  a  power  of  1000, 
a  height  above  average  terrain  HAAT  of 
599  meters. 

DATES:  Comments  must  be  filed  on  or 
before  August  5,  2002,  and  reply 
comments  on  or  before  August  20.  2002. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6, 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
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with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Conunercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive.  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  shoiUd  be 
addressed  to  445  12th  Street,  SW. 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Meredith  S.  Senter,  Jr., 
Leventhal,  Senter  &  Lerman  PLLC.  2000 
K  Street,  NW,  Suite  600,  Washington, 
DC  20006  (Counsel  for  Telemundo  of 
Galveston-Houston  License 
Corporation). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-142,  adopted  June  10,  2002,  and 
released  June  14,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  diuing  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  11,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  dociunent 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.cotn. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Texas  is 
amended  by  removing  channel  48  and 
adding  channel  47  at  Galveston. 

§73.622    [Amended] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Texas  is  amended  by  removing  DTV 
channel  47  and  adding  DTV  channel 
48c  at  Galveston. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc-  02-15212  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  6712-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1246;  MB  Docket  No.  02-120,  RM- 
10442;  MB  Docket  No.  02-121,  Rll»-10443; 
MB  Docket  No.  02-122,  RM-10444;  MB 
Docket  No.  02-123,  RM-10445;  MB  Docket 
No.  02-124,  RM-10446;  MB  Docket  No.  02- 
125,  RM-10447;  MB  Docket  No.  02-126, 
RM-10448;  MB  Docket  No.  02-127,  RM- 
10449;  MB  Docket  No.  02-128,  RM-10450] 

Radio  Broadcasting  Services;  Amboy, 
CA;  Lone  Pine,  CA;  Roundup,  MT; 
Hartlngton,  NE;  Sutton,  NE; 
Wynnewood,  OK;  Terrebonne,  OR; 
Centerville,  TX;  and  Owen,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTIONr  Proposed  nde. 

SUMMARY:  This  document  proposes  nine 
allotments  in  Owen,  WI;  Hartington,  NE; 
Lone  Pine,  CA;  Terrebonne,  OR;  Amboy, 
CA;  Sutton,  NE;  Wynnewood,  OK; 
Roimdup,  MT;  and  Centerville,  TX.  The 
Conunission  requests  comment  on  a 
petition  filed  by  Starboard  Broadcasting, 
Inc.  proposing  the  allotment  of  Channel 
242C3  at  Owen,  Wisconsin,  as  the 
community's  first  local  aural  broadcast 
service.  Channel  242C3  can  be  allotted 
to  Owen  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.9  km  (8.0  miles) 
northeast  of  Owen  at  reference 
coordinates  of  45-03-08  North  Latitude 


and  90-29-21  West  Longitude.  See 
SUPPLEMENTARY  INFORMATION  infra. 

DATES:  Comments  must  be  filed  on  or 
before  July  15,  2002,  and  reply 
comments  on  or  before  July  30,  2002. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners  as  follows:  Steven  Gajdosik, 
Vice  President  and  Director,  Starboard 
Broadcasting,  Inc.,  2470  Crooks  Avenue, 
Kaukauna,  Wisconsin  54130;  Jeff  Berth, 
4937  Heathmoore  Coiul,  Louisville, 
Kentucky  40241;  Virgil  Todd,  640  South 
2nd  Street,  Unit  #4,  Louisville, 
Kentucky  40202;  Scott  C.  Cinnamon 
(Counsel  for  Himt  Broadcasting,  Inc.), 
Law  Offices  of  Scott  C.  Cinnamon, 
PLLC,  1090  Vermont  Avenue,  Suite  800, 
Washington,  DC  20005;  Marissa  G.  Repp 
and  F.  William  LeBeau  (Counsel  for 
KHWY,  bic),  Hogan  &  Hartson,  L.L.P., 
555  Thirteenth  Street.  NW.. 
Washington,  DC  20004-1109;  Allison  J. 
Shapiro  and  Frank  R.  Jazzo  (Counsel  for 
Sutton  Radio  Company),  Fletcher, 
Heald,  &  Hildreth,  P.L.C.,  1300  North 
17th  Street,  11th  Floor,  Arlington, 
Virginia  22209;  David  P.  Garland,  1110 
Hackney  Street,  Houston,  Texas  77023; 
and  William  J.  Edwards,  706  Main, 
Roundup,  Montana  59072. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos 
02-120,  02-121,  02-122,  02-123,  02- 
124,  02-125,  02-126,  02-127,  and  02- 
128,  adopted  May  15,  2002,  and 
released  May  24,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Jeff 
Barth  proposing  the  allotment  of 
Channel  232A  at  Hartington,  Nebraska,  - 
as  the  community's  first  aural  broadcast 
service.  Channel  232A  can  be  allotted  to 
Hartington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  no  site 
restriction  at  center  city  reference 
coordinates  of  42-37-21  North  Latitude 
and  97-15-51  West  Longitude. 
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The  Commission  further  requests 
comment  on  a  petition  filed  by  Virgil 
Todd  proposing  the  allotment  of 
Channel  249A  at  Lone  Pine,  California, 
as  the  commimity's  first  local  broadcast 
service.  Channel  249A  can  be  allotted  to 
Lone  Pine  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  no  site 
restriction  at  center  city  reference 
coordinate  of  36-36-22  North  Latitude 
and  118-03-43  West  Longitude. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Hunt 
Broadcasting,  Inc.  proposing  the 
allotment  of  Channel  293C2  at 
Terrebonne,  Oregon,  as  the  community's 
first  local  aural  broadcast  service. 
Channel  293C2  can  be  allotted  to 
Terrebonne  in  compliance  with  the 
Commission's  minimiun  distance 
separation  requirements  with  a  site 
restriction  of  19.8  km  (12.3  miles) 
southeast  of  Terrebonne  at  reference- 
coordinates  of  44-14-50  North  Latitude 
and  120-58-39  West  Longitude. 

The  Conunission  further  requests 
comment  on  a  petition  filed  by  KHWY, 
Inc.  proposing  the  allotment  of  Channel 
237A  at  Amboy,  California,  as  the 
community's  first  local  aiural  broadcast 
service.  Channel  237A  can  be  allotted  to 
Amboy  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.4  km  (4.6  miles) 
northeast  of  Amboy  at  reference 
coordinates  of  34-36-00  North  Latitude 
and  115-40-52  West  Longitude. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Sutton 
Radio  Company  proposing  the  allotment 
of  Channel  278C2  at  Sutton,  Nebraska, 
as  the  community's  first  local  aural 
broadcast  service.  Channel  2  78C2  can  be 
allotted  to  Sutton  in  compliance  with 
the  Commission's  minimiun  distance 
separation  requirements  with  a  site 
restriction  of  17.1  km  (10.6  miles)  west 
of  Sutton  at  reference  coordinates  of  40- 
36-06  North  Latitude  and  98-03-38 
West  Longitude. 

The  Commissicm  further  requests 
comment  on  a  petition  filed  by  David  P. 
Garland  proposing  the  allotment  of 
Channel  266 A  at  Wynnewood, 
Oklahoma,  as  the  commiuiity's  second 
local  FM  broadcast  service.  Channel 
2  66 A  can  be  allotted  to  Wjmnewood  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.7  km  (4.2  miles)  east  of  Wjomewood 
at  reference  coordinates  of  34-38-23 
North  Latitude  and  97-05-38  West 
Loneitude. 

I  The  Commission  further  requests 
comment  on  a  petition  filed  by  William 
J.  Edwards  proposing  the  allotment  of 


Channel  248A  at  Roundup,  Montana,  as 
the  community's  first  local  aural 
broadcast  service.  Channel  248A  can  be 
allotted  to  Roundup  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  1.0  km  (0.6  miles) 
northeast  of  Roimdup  at  reference 
coordinates  of  46-26-58  North  Latitude 
and  108-31-44  West  Longitude.  The 
proposed  sdlotment  will  require 
concurrence  by  Canada  because  it  is 
located  within  320  kilometers  (199 
miles)  of  the  Canadian  border. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  David  P. 
Garland  proposing  the  allotment  of 
Channel  274A  at  Centerville,  Texas,  as 
the  community's  third  local  FM 
broadcast  service.  Channel  274A  can  be 
allotted  to  Centerville  in  compliance 
with  the  Commission's  minimum 

distance  separation  requirements  with  a 
site  restriction  of  5.4  km  (3.3  miles)  east 
of  Centerville  at  reference  coordinates  of 
31-14-49  North  Latitude  and  95-55-23 
West  Longitude. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  aje 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

173.202    [AiiMnded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Amboy,  Channel 
237A,  and  Lone  Pine,  Chaimel  249A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Roundup,  Channel  248A. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 


by  adding  Hartington,  Channel  232A, 
and  Sutton,  Channel  278C2. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Channel  266A  at 
Wynnewood. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  adding  Terrebonne,  Channel  293C2. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  274A  at  Centerville. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  adding  Owen,  Channel 
242C3. 

Federal  Communications  Commission, 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
(FR  Doc.  02-15213  Filed  6-17-02;  8:45  am] 
BiLUNQ  coot  sna-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Ooclcet  No.  NHTSA  2001-11082  Notice  1] 

RiN2127-AHS0 

Motor  Vehicle  Safety  Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Withdrawal  of  advance  notices 
of  proposed  rulemaking. 

SUMMARY:  This  notice  terminates 
rulemaking  in  which  the  agency  was 
considering  advanced  glazing  regulatory 
requirements  for  passenger  cars  and 
other  light  vehicles  to  reduce  the  risk  of 
ejections  in  crashes.  The  agency's 
research  and  rulemaking  efforts  indicate 
that  it  is  more  appropriate  for  the 
agency  to  devote  its  research  and 
rulemaking  efforts  to  projects  other  than 
ejection  mitigation  through  advanced 
glazing.  However,  with  the  advent  of 
other  ejection  mitigation  systems, 
particularly  side  air  bag  curtains,  the 
agency  will  continue  to  explore  the 
feasibility  of  ejection  mitigation.  The 
focus  will  shift  from  advanced  glazing 
to  consideration  of  more 
comprehensive,  performance-based  test 
procedures.  If  such  procedures  are 
feasible,  NHTSA  will  focus  its  efforts  on 
establishing  safety  performance 
requirements  for  ejection  mitigation  that 
will  allow  vehicle  manufacturers  the 
discretion  to  choose  any  technology  that 
fulfills  the  requirements. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Mr.  John  Lee,  Office  of 
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Crashworthiness  Standards,  NPS-11, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Telephone 
(202)  366-2264.  Fax:  (202)  366-4329. 

For  legal  issues:  Ms.  Nancy  Bell, 
Office  of  Chief  Counsel,  NCC-20. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Telephone: 
(202)  366-2992.  Fax:  (202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Prior  Agency  Rulemaking  Efforts 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  published  two 
Advance  Notices  of  Proposed 
Rulemaking  (ANPRMs)  in  1988 
annoimcing  that  the  agency  was 
considering  the  proposal  of 
requirements  for  passenger  vehicles 
intended  to  reduce  the  risk  of  ejections 
in  crashes  where  the  side  protection  of 
the  vehicle  was  a  relevant  factor.  In  one 
notice,  (53  FR  31712,  August  19, 1988) 
NHTSA  considered  ejection  from 
passenger  cars  while  in  the  other  notice, 
(53  FR  31716,  August  19, 1988)  the 
agency  considered  ejection  from  light 
trucks.  The  agency  reported  in  both 
notices  that  a  significant  number  of 
fatalities  and  serious  injuries  involved 
the  partial  or  complete  ejection  of 
occupants  through  the  doors  or  side 
windows. 

NHTSA  suggested  in  both  notices  that 
new  side  window  designs,  incorporating 
different  glazing/frames,  may  reduce  the 
risk  of  ejections.  More  specifically,  the 
agency  discussed  the  suitability  of  using 
either  trilaminate  windshield-type  glass 
or  side  glass  with  an  additional  iimer 
layer  of  plastic  to  mitigate  ejection 
(windshields  are  already  required  to 
contain  an  inner  layer  of  plastic  to 
mitigate  ejection.)  The  agency  also 
described  its  development  of  a  method 
of  anchoring  these  glazings  to  the 
window  frame  by  encapsulating  the 
plastic  portion  of  the  glazing  in  a  frame, 
which  could  be  designed  to 
accommodate  movable  windows. 
NHTSA  suggested  one  approach  to 
setting  a  performance  requirement  for 
the  glazing  woiild  require  no 
penetration  of  the  plastic  layer  of  a  side 
window  when  impacted  at  32  km/h  (20 
mph)  wdth  an  18  kg  (40  lb)  glazing 
impact  device.  The  glazing  impact 
device  was  proposed  to  represent  the 
combined  head/ shoulder  effective  mass 
that  would  impact  the  glazing. 

Nimierous  comments  were  received 
on  the  1988  ANPRMs.  Major  issues  were 
raised  concerning  the  ANPRMs, 
primarily  that  the  safety  benefits  were 
not  quantified.  Other  comments 


included:  (1)  The  injury  criteria  were 
not  specified  for  side  impact,  (2)  the 
practicability  of  glazing  designs  were 
questioned  and  had  never  been 
demonstrated,  (3)  the  cost  of  advanced 
glazing  was  high,  and  (4)  no  objective 
and  repeatable  test  procedure  was 
proposed.  Finally,  the  comments 
questioned  the  effect  that  ejection 
mitigating  glazing  would  have  on 
overall  occupant  injvuies  and  fatalities, 
and  whether  this  material  would 
actually  increase  injuries  to  belted 
occupants  due  to  head  injury,  neck 
loading,  and  lacerations. 

The  National  Highway  Traffic  Safety 
Administration  Authorization  Act  of 

1991  mandated  that  the  agency  initiate 
rulemaking  on  rollover  protection.  To 
fulfill  this  requirement,  the  agency 
published  an  ANPRM  on  January  3, 

1992  (57  FR  242),  soliciting  information 
concerning  rollover  crashes,  to  assist  the 
agency  in  planning  a  course  of  action  on 
several  rulemaking  alternatives.  Forty- 
two  comments  were  received  from 
vehicle  manufacturers,  safety  groups, 
retailers  of  aftermarket  automotive 
equipment,  automotive  consultants,  and 
d  concerned  citizen.  Although  most  of 
the  comments  addressed  how  to  reduce 
rollover  crashes,  there  were  some 
comments  on  improved  glazing  to 
reduce  ejections  when  rollovers  do 
occur. 

Subsequently,  a  Rulemedung  Plan 
titled  "Plaiming  Document  for  Rollover 
Prevention  and  Injury  Mitigation, 
Docket  91-68  No.  1"  was  published  for 
public  review  on  September  29, 1992, 
(57  FR  44721).  This  planning  document 
outlined  crash  avoidance  and 
crashworthiness  rulemaking  approaches 
to  reduce  rollover-related  injuries  and 
fatalities.  This  document  included  a 
section  concerning  ejection  mitigation 
using  advanced  glazing.  Public 
comments  on  the  glazing  program  were 
received  from  three  organizations: 
Motor  Vehicle  Manufacturers 
Association,  Chrysler  Corporation,  and 
Mitsubishi  Motors  Corporation  (DOT 
Docket  NHTSA-1996-1683).  These 
comments  were  similar  to  the  comments 
on  the  1988  ANPRMs.  The  commenters 
questioned  design  practicability,  the 
lack  of  standardized  testing,  and  the 
potential  for  additional  contact  injuries. 

B.  Agency  Advanced  Glazing  Research 

NHTSA  continued  its  research 
program  and,  in  November  1995,  issued 
a  report  titled  "Ejection"  Mitigation 
Using  Advanced  Glazings:  A  Status 
Report"  (DOT  Docket  NHTSA-1996- 
1782).  This  report  documented  research, 
which  established  the  problem  size  and 
potential  benefits  of  preventing 
occupant  ejection  through  the  frtint  side 


windows  during  automotive  crashes.  A 
prototype  glazing  system,  consisting  of 
a  modified  door  and  glazing  materials, 
was  designed  and  demonstrated.  This 
glazing  system  was  designed  to  use 
higher  strength  window  materials  to 
withstand  the  force  of  an  occupant 
impact  and  to  transfer  impact  forces 
from  the  glazing  to  the  door  and 
window  frame  of  the  vehicle. 

The  prototype  advanced  glazing 
system  was  able  to  successfully  retain 
an  18  kg  (40  lb)  mass  impacting  at  24 
km/h  (15  mph).  (Subsequent  to  the  1988 
ANPRMs,  this  test  configuration  was 
determined  to  be  representative  of  an 
occupant's  effective  head/shoulder  mass 
impacting  the  side  glazing  during  a  side 
impact  or  rollover  event).  The  prototype 
glazing  system  was  tested  using  a 
variety  of  window  glazing  materials 
(bilaminates,  trilaminates,  and 
polycarbonates),  to  assess  a  wide  range 
of  performance  characteristics. 
Additionally,  this  research  used  the 
FMVSS  No.  201  free-motion  headform 
(FMH)  to  evaluate  the  potential  for  head 
injury  to  an  occupant  due  to  glazing 
impact.  Preliminary  testing  with  the 
FMH  indicated  a  low  potential  for  head 
injury  from  contacts  with  the  prototype 
glazing  system. 

A  public  meeting  was  held  to  present 
and  discuss  this  research  program. 
NHTSA  received  numerous  comments 
from  this  public  meeting  and,  based  on 
these  comments,  extended  the  research 
program  (DOT  docket  NHTSA-1996- 
1782).  In  November  1999,  NHTSA 
issued  a  report  titled  "Ejection 
Mitigation  Using  Advanced  Glazings: 
Status  Report  11"  (DOT  docket  NHTSA- 
199fr-1782).  This  report  extended 
several  aspects  of  the  previous  research. 
A  more  current  door/glazing  system  was 
evaluated  using  a  variety  of  glazing 
materials.  HYGE  sled  tests  were 
conducted  to  evaluate  the  potential  for 
neck  injury  from  the  use  of  advanced 
glazing  systems.  Additional  tests  were 
conducted  to  evaluate  feasibility  issues 
of  using  the  18  kg  (40  lb)  and  FMH 
impactor  component  tests.  The  t)enefit- 
analysis  was  ^so  updated  to  include 
more  recent  data  and  to  address 
comments  received  in  response  to  the 
previous  report. 

The  results  indicated  that  all  but  the 
non-high  penetration  resistant 
trilaminates  had  good  potential  for 
providing  adequate  occupant  retention. 
Impacts  into  the  advanced  glazings 
produced  similar  potential  for  head 
injuries  as  impacts  using  the  current 
tempered  glass  side  windows.  However, 
the  neck  measurements  from  impacts 
into  glazings  were  not  repeatable.  In 
some  cases  impacts  into  advanced 
glazings  resulted  in  higher  neck  shear 
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loads  and  neck  moments  than  those  into 
tempered  glass.  Impacts  into  standard 
tempered  glass  resulted  in  axial  loads 
that  were  comparable  to  those  into  the 
advanced  glazings.  For  each  neck  injury 
measure,  the  lowest  neck  injury 
measurements  were  obtained  from  the 
tempered  glass  impacts. 

On  July  19,  2000  (65  FR  44710), 
NHTSA  published  a  request  for 
comments  on  the  agency's  second 
advanced  glazing  status  report  (DOT 
docket  NHTSA-2000-7066).  NHTSA 
received  96  comments  from  auto 
manufacturers,  suppliers,  safety  groups, 
a  vehicle  extraction  specialist,  an 
engineering  service,  and  private 
individuals.  NHTSA  has  carefully 
analyzed  the  information  provided  in 
the  comments.  The  automotive 
manufacturers  commented  that 
advanced  glazing  may  induce  head, 
neck  and  lacerative  injuries  and 
recommended  that  NHTSA  focus  on 
occupant  containment  efforts  by  means 
of  side  curtain  air  bags.  All  other 
commenters  believed  that  advanced 
glazings  would  enhance  the  overall 
safety  performance  of  vehicles.  The 
private  citizens  did  not  provide 
technical  data,  but  they  favored  the  use 
of  advanced  glazing  in  side  and  rear 
windows  of  vehicles  based  on  their 
belief  that  up  to  1 ,300  lives  may  be 
saved  each  year.  The  manufacturers 
indicated  that  advanced  glazing  benefits 
assimie  a  66%  belt  use  rate  and  the 
benefits  would  dramatically  decline 
with  increased  seat  belt  use. 

n.  Agency  Decision 

In  the  House  of  Representatives 
Conference  Report  on  H.R.  4475, 
Department  of  Transportation  and 
Related  Agencies  Appropriation  Act, 
2001,  Congress  noted  that  NHTSA  had 
been  considering  the  utility  of  advanced 
side  glazing  since  1991,  and  directed 
NHTSA  to  complete  and  issue  a  final 
report  on  advanced  side  glazing.  In 
November  2001.  NHTSA  completed  that 
directive  and  published  a  finai  report, 
"Ejection  Mitigation  Using  Advanced 
Glazing."  Based  on  its  rulemaking 
efforts  and  research  documented  in  the 
report,  NHTSA  concludes  that  there  is 
no  reasonable  possibility  of  proposing 
regulatory  requirements  for  advanced 
glazing  in  the  foreseeable  future  due  to 
safety  and  cost  concerns. 

Two  primary  reasons  for  this 
conclusion  are  the  advent  of  other 
ejection  mitigation  systems,  such  as  side 
air  curtains  and  the  need  to  develop 
performance  standards  for  them,  and  the 
fact  that  advanced  side  glazing  in  some 
cases  appears  to  increase  the  risk  of 
neck  injury.  In  addition,  advanced  side 
glazing  would  require  modifications  to. 


or  the  addition  of,  window  frames  on 
the  side  of  vehicles  and  result  in  smaller 
side  windows.  For  vehicles  with  framed 
windows,  NHTSA  estimates  it  would 
cost  between  $48  and  $79  to  modify  the 
two  front  side  windows.  However,  many 
vehicles  today  are  produced  without 
framed  windows.  NHTSA  has  nocost 
estimates  for  modifying  windows 
without  frames  to  accept  advanced 
glazing.  In  addition,  NHTSA  has  no  cost 
estimates  for  modifying  rear  side 
windows  for  advanced  side  glazing. 
Advanced  side  glazing  would  require 
modifications  to  the  design  of  all 
vehicles  currently  being  produced  to 
make  their  windows  smaJler.  and  the 
costs  of  such  a  design  modification 
would  be  significant. 

Given  these  concerns,  NHTSA 
believes  it  would  be  more  appropriate  to 
devote  its  research  and  rulemaking 
efforts  with  respect  to  ejection 
mitigation  to  projects  other  than 
advanced  glazing.  Thus,  the  agency  will 
not  continue  to  examine  a  potential 
requirement  for  advanced  side  glazing. 
The  focus  will  shift  from  advanced 
glazing  to  the  development  of  more 
comprehensive,  performance-based  test 
procedures.  If  such  procedures  prove 
feasible,  NHTSA  will  focus  its  efforts  on 
establishing  the  safety  performance  that 
must  be  achieved.  For  these  reasons, 
NHTSA  has  decided  to  terminate 
rulemaking  on  the  issue  of  advanced 
glazing. 

Issued  on:  lune  13,  2002. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  02-15356  Filed  6-17-02:  8:45  am) 
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DEPARTMErfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Sarvico 

50  CFR  Part  17 
RIN  1018-AG96 

Endangered  and  Threatened  Wildlife 
and  Plants;  Critical  Habitat 
Designation  for  Two  Larkspurs  From 
Coastal  Northern  California 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Delphinium  bakeri 
(Baker's  larkspur)  and  Delphinium 
luteum  (yellow  larkspur). 


Approximately  1,786  hectares  (ha) 
(4,412  acres  (ac))  are  proposed  for 
designation  of  critical  habitat.  We  are 
proposing  to  include  approximately  740 
ha  (1.828  ac)  within  two  units  located 
in  Marin  and  Sonoma  counties. 
California,  as  critical  habitat  for 
Delphinium  bakeri.  and  1,046  ha  (2,584 
ac)  within  four  units  also  located  in 
Marin  and  Sonoma  counties,  California, 
as  critical  habitat  for  Delphinium 
luteum.  Critical  habitat  receives 
protection  from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  a  Federal 
agency,  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation  and  our  approaches  to 
handling  any  future  habitat 
conservation  plans.  We  may  revise  this 
proposal  prior  to  final  designation  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 
DATES:  We  will  accept  comments  until 
August  19,  2002.  Public  hearing 
requests  must  be  received  by  August  2, 
2002. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  or  hand-deliver 
comments  to  the  Field  Supervisor, 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service.  2800 
Cottage  Way,  Suite  W— 2605, 
Sacramento,  CA  95825. 

You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
fwl  bakers_yellow_larkspur@fws.gov. 
See  the  Public  Comments  Solicited 
section  below  for  file  format  and  other 
information  about  electronic  filing. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  White,  Field  Supervisor, 
Sacramento  Fish  and  Wildlife  Office,  at 
the  above  address:  telephone  916/414- 
6600:  facsimile  916/414-6710. 
SUPPLEMENTARY  INFORMATION: 

Background 

Delphinium  bakeri  is  a  perennial  herb 
in  the  buttercup  family  (Ranunculaceae) 
that  grows  fiY)m  a  thickened,  tuber-like, 
fleshy  cluster  of  roots.  The  stems  are 
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hollow,  erect,  and  grow  to  65 
centimeters  (cm)  (26  inches  ( in))  tall. 
Shallowly  five-parted  leaves  occur 
primarily  along  the  upper  third  of  the 
stem  and  are  green  (as  opposed  to 
withering)  at  the  time  the  plant  flowers. 
The  flowers  are  irregularly  shaped.  The 
five  sepals  (members  of  the  outermost 
set  of  flower  parts)  are  conspicuous, 
bright  dark  blue  or  piuplish,  with  the 
rear  sepal  elongated  into  a  spur  (hollow, 
often  cone-shaped,  projection).  The 
inconspicuous  petals  occur  in  two  pairs. 
The  lower  pair  is  oblong  and  blue- 
purple;  the  upper  pair  is  oblique  (having 
unequal  sides  or  an  asjnnmetric  base) 
amd  white.  Seeds  are  produced  in 
several  dry.  many-seeded  fruits  which 
split  open  at  matiuity  on  only  one  side 
(i.e.,  follicles).  Delphinium  baked 
flowers  from  April  through  May 
(Wamock  1993).  Delphinium  bakeri  can 
be  differentiated  from  other  members  of 
the  genus  by  its  crenate  leaf  margins 
(margins  notched  or  scalloped  so  as  to 
form  roimded  teeth),  leaves  that  are  not 
withering  at  time  of  flowering,  and 
flowers  that  are  loosely  arranged 
(California  Native  Plant  Society  (CNPS) 
1977). 

Ewan  (1942)  described  Delphinium 
bakeri  based  on  type  material  collected 
by  Milo  Baker  in  1939  from  "Coleman 
Valley,  Sonoma  Co.,  California."  In  the 
most  recent  treatment.  Wamock  (1993) 
retained  the  taxon  as  a  full  species. 
Delphinium  bakeri  has  only  been 
known  from  three  locations — Coleman 
Valley  in  southern  Sonoma  County;  near 
the  town  of  Tomales  in  northern  Marin 
County,  and  approximately  10 
kilometers  (km)  (6  miles  (mi))  east  of 
Tomales  Bay  in  northern  Marin  Coimty. 
Delphinium  bakeri  is  thought  to  have 
been  extirpated  from  Coleman  Valley 
and  from  near  Tomales.  At  the  only 
known  extant  population, 
approximately  10  km  (6  mi)  east  of 
Tomales  Bay,  the  number  of  individuals 
has  varied  from  0  to  64  individuals  over 
the  last  20  years  (CNDDB  2001). 

Delphinium  bakeri  occurs  on 
decomposed  shale  from  90  to  205 
meters  (m)  (295  to  672  feet  (ft))  in 
elevation  (California  Natural  Diversity 
Database  (CNDDB)  2001).  The  collection 
from  the  type  locality  in  Coleman  Valley 
was  described  by  Joseph  Ewan  as 
growing  "along  fence  rows  and  in  heavy 
low  brush"  (Ewan  1942).  Two  species 
listed  as  growing  with  D.  bakeri  at  the 
type  locality  were  Potentilla  elata  [now 
known  as  Horkelia  califomica  ssp. 
dissita  (California  honeydew)]  and 
Ranunculus  orthorynchus  (straightbeak 
buttercup)  (Ewan  1942).  No  information 
is  reported  for  the  associated  species  or 
habitat  for  the  other  occiurence  bom. 


near  Tomales  that  is  thought  to  be 
extirpated  (CNDDB  2001). 

The  single  extant  (ciirrently  existing, 
not  extirpated  or  destroyed)  occurrence 
of  Delphinium  bakeri  grows  in  mesic 
(moderate  moisture)  conditions  along  an 
extensive  north-facing  slope  under  an 
overstory  that  includes  Umbellularia 
califomica  (California  bay),  Aesculus 
califomica  (California  buckeye),  and 
Quercus  agrifolia  (coastal  live  oak). 
Other  native  plants  associated  with  D. 
bakeri  at  this  site  include — Baccharis 
pilularis  ssp.  consanguinea 
(coyotebrush),  Symphorcarpos  cf. 
rivularis  (snowberry),  Rubus  ursinus 
(California  blackberry),  Pteridium 
aquilinum  (braken  fern),  Polystichum 
munitum  (Sword  fern),  Pityrogramma 
triangularis  (goldback  fern),  Dryopteris 
arguta  (coastal  woodfem),  Adiantum 
jordanii  (maidenhair  fern),  and 
Polypodium  glycyrrhiza  (licorice  fern) 
(CNDDB  2001).  The  property  is 
privately  owned  but  Sonoma  County 
has  a  right-of-way  along  the  road. 
Pollinators  have  not  specifically  been 
identified  for  D.  bakeri,  but  pollinators 
for  species  in  the  genus  Delphinium 
typically  are  large  hymenoptera, 
especially  Bombus  ssp.  (biunblebees) 
(Guerrant  1976). 

Even  in  1942,  Ewan  noted  that  the 
habitat  of  Delphinium  bakeri  was 
formerly  more  abundant,  but  had  been 
reduced  by  cultivation  (Ewan  1942). 
Habitat  conversion,  grazing,  and 
roadside  maintenance  activities  have 
extirpated  two  of  the  three  known 
occurrences  of  D.  bakeri  in  Marin  and 
Sonoma  counties  (CDFG  1994).  The  type 
locality  is  thought  to  have  been 
extirpated  by  a  dairy  ranch.  The  single 
extant  population  is  threatened  by  road 
work  such  as  right-of-way  maintenance 
(including  use  of  herbicides), 
overcollection,  and  sheep  grazing 
(CNDDB  2001).  Because  of  its  extreme 
range  restriction  to  a  single  population 
and  small  population  size  of  the  one 
remaining  occurrence,  D.  bakeri  is 
extremely  vulnerable  to  extinction  from 
random  natural  events,  such  as 
unseasonal  fire  or  insect  outbreaks 
(Shaffer  1981;  Primack  1993). 

Delphinium  luteum  is  a  perennial 
herb  in  the  buttercup  family 
(Ranunculaceae)  that  grows  from  thin 
tuberous  roots  up  to  30  cm  (12  in)  long 
to  a  height  of  55  cm  (22  in)  tall.  The 
leaves  are  mostly  basal,  fleshy,  and 
green  at  the  time  of  flowering.  The 
flowers  are  cornucopia-shaped.  The  five 
conspicuous  sepals  are  bright  yellow, 
with  the  posterior  sepal  elongated  into 
a  spiu.  The  inconspicuous  petals  occiu 
in  two  pairs.  The  upper  petals  are 
narrow  and  imlobed;  the  lower  petals 
are  oblong  to  ovate  (egg-shaped).  The 


fruit  is  a  follicle.  D.  luteum  flowers  from 
March  to  May.  Delphinium  luteum  is 
distinguished  from  other  Delphinium  by 
its  yellow  flowers  and  its  erect  seed 
follicles  (CNPS  1977).  In  contrast  to 
typical  pollinators  for  the  genus 
Delphinium,  potential  pollinators  for  D. 
luteum  are  Allen's  hummingbirds, 
which  have  been  observed  visiting  D. 
luteum  flowers.  In  addition,  the  flower 
shape  and  sucrose-dominated  nectar  are 
consistent  with  characteristics  of 
species  that  are  typically  pollinated  by 
hummingbirds  (Guerrant  1976). 

Heller  (1903)  described  Delphinium 
luteum  based  on  type  material  collected 
from  "grassy  slopes  about  rocks,  near 
Bodega  Bay,  along  the  road  leading  to 
the  village  of  Bodega"  in  Sonoma 
County.  Although  Jepson  (1975) 
reduced  D.  luteum  to  a  variety  of  D. 
nudicaule  (red  larkspur),  it  is  currently 
recognized  as  a  full  species  (Wamock 
1993). 

Delphinium  luteum  inhabits  coastal 
prairie  and  coastal  scrub,  which 
typically  have  no  overstory,  at 
elevations  ranging  from  sea  level  to 
about  100  m  (300  ft)  within 
northwestern  Marin  and  southwestern 
Sonoma  counties,  California  (CNDDB 
2001).  The  species  occurs  on  moderate 
to  steep  slopes  with  evidence  of  some 
level  of  distmbance,  including 
landslides  of  various  ages,  in  close 
proximity  (Guerrant  1976,  CNDDB 
2001)  Roots  of  D.  luteum  are  both 
tuberous,  long  and  thin,  an  unusual 
combination  in  this  genus  which  may 
provide  an  advantage  in  thin,  unstable 
soils  (Weaver  1919  as  cited  in  Guerrant 
1976).  Typical  soil  types  supporting  D. 
luteum  include  the  Kneeland  series  in 
Sonoma  County  and  the  Yorkville  series 
in  Marin  County.  These  soils  derive 
from  sandstone  or  shale,  and  share 
qualities  of  rapid  runoff  and  high 
erosion  potential  (U.S.  Department  of 
Agriculture  (USDA)  1972,  Soil 
Conservation  Service  (SCS)  1985).  The 
most  recently  documented  populations 
of  D.  luteum  (those  seen  in  the  1980's 
or  later)  tend  to  grow  on  north-facing 
slopes  in  canyon  complexes  with  steep 
sides  (LSA  Associates  (LSA)  1997, 
CNDDB  2001).  Presumably  the  more 
shaded  north-facing  slopes  provide  a 
moister  microclimate,  while  the  steep- 
sloped  canyon  walls  increase  the 
likelihood  of  erosion  and  landslides  in 
the  vicinity.  Only  two  potential 
exceptions  to  this  trend  are  evident  in 
the  CNDDB:  one  population  near 
Tomales,  California,  is  mapped  on  a 
south-facing  slope,  while  a  relatively 
nearby  population  does  not  appear  to 
grow  near  any  steep-sloped  canyon 
walls.  Both  these  populations  are  in 
proposed  critical  habitat  Unit  L4, 
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^escribed  below.  The  first  population 
has  not  been  documented  since  1983, 
and  its  mapped  location  is  precise  to  a 
one-fifth  mile  (0.32  km)  radius.  This 
could  put  its  actual  location  across  the 
canyon  on  a  north-facing  slope.  The  . 
other  population  is  growing  in  a  road 
cut,  which  might  provide  erosional  and 
soil  disturbance  characteristics  similar 
to  those  near  canyon  walls  (CNDDB 
2001). 

Temperatures  in  the  region  inhabited 
by  Delphinium  luteum  are  moderated  by 
fog,  which  keeps  summers  relatively 
cool  and  winters  relatively  warm 
compared  to  inland  habitats.  Much  of 
the  coastal  prairie  in  this  species'  rcuige 
has  been  grazed  for  over  a  century,  and 
is  now  characterized  by  a  mixture  of 
non-native  aimuals  and  forbs  and  native 
prairie  plants.  Native  plants  listed  as 
occiuring  with  D.  luteum  include  Arabis 
blepharophylla  (rose  rockcress), 
Calochortus  tolmei  (Tolmei  startulip), 
Mimulus  aumntiacus  (orange  bush 
monkeyflower),  Dudleya  caespitosa  (sea 
lettuce),  Polypodium  califomicum 
(California  polyploidy),  and  Eriogonum 
parviflonim  (sea  cliff  buckwheat) 
(CNDDB  2001). 

Eleven  occurrences  of  Delphinium 
luteum  have  been  reported  in  the 
CNDDB  (2001).  Only  six  of  these  have 
been  dociunented  since  the  early  1980's, 
however.  Of  the  remaining  five 
occiurences,  three  have  not  been 
documented  since  1935  or  earlier, 
another  is  based  entirely  on 
unsupported  and  imdated  information 
found  on  a  1979  map,  and  the  fifth  was 
a  questionable  identification  never 
confirmed  by  a  second  siting  (CNDDB 
2001).  The  six  more  recently 
documented  occurrences  grow  in  three 
separate  drainages;  one  in  Sonoma 
County  and  two  in  Marin  Coimty.  These 
groupings  form  the  basis  of  three  of  the 
four  critical  habitat  units  we  are 
proposing.  (See  Units  Ll,  L2  and  L4, 
below).  A  final  population,  not  yet 
documented  in  CNDDB,  occurs  in  a 
third  Marin  County  drainage  (David 
Amme,  Califomia  Department  of 
Transportation,  in  litt.  2002;  D.  Amme, 
pers.  comm.  2002),  and  forms  the  basis 
of  critical  habitat  Unit  L3.,  as  described 
below. 

Recent  surveys  have  not  found  many 
plants  in  any  of  these  populations.  The 
largest  number  recorded  by  CNDDB  is 
134  plants  for  one  of  the  Marin  County 
populations  in  1993.  The  total  number 
of  Delphinium  luteum  individuals  may 
be  less  than  300  (CNDDB  2001,  David 
Amme,  pers.  comm.  2002).  Each 
recently  documented  population  faces 
one  or  more  potential  threats  to  its 
existence,  including  overcollection, 
road  widening,  immanaged  sheep 


grazing,  fire  suppression,  and 
hybridization  with  another  Delphinium 
species  (B.  Guggolz,  pers.  comm.  1995; 
CNDDB  2001).  Additionally,  the 
combination  of  few  populations,  small 
numbers  of  individuals  within  each 
population,  narrow  range,  and  restricted 
habitat  makes  D.  luteum  susceptible  to 
extirpation  in  significant  portions  of  its 
range  from  random  natiiral  events  such 
as  unseasonal  fire,  drought,  disease,  or 
other  natural  occiurences  (Shaffer  1981; 
Primack  1993). 

Previous  Federal  Action 

Federal  actions  on  the  two  plant 
species  began  when  the  Secretary  of  the 
Smithsonian  Institution,  as  directed  by 
section  12  of  the  Act,  prepared  a  report 
on  those  native  U.S.  plants  considered 
to  be  endangered,  threatened,  or  extinct 
in  the  United  States.  This  report  (House 
Document  No.  94-51),  was  presented  to 
Congress  on  January  9, 1975,  and 
included  Delphinium  bakeri  and  D. 
luteum  as  endangered.  On  July  1, 1975, 
we  published  a  notice  in  the  Federal 
Re^er  (40  FR  27823)  accepting  the 
report  as  a  petition  within  the  context 
of  section  4(c)(2)  (now  section  4(b)(3))  of 
the  Act  and  of  our  intention  to  review 
the  status  of  the  plant  taxa  named  in  the 
report.  On  June  16, 1976,  we  published 
a  proposed  rule  in  the  Feder^  Register 
(41  FR  24523)  determining 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act. 
Delphinium  bakeri  and  D.  luteum  were 
included  in  this  June  16, 1976,  Federal 
Register  dociunent. 

La  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  those  proposed  rules 
already  more  than  2  years  old.  On 
December  10, 1979,  we  published  a 
notice  (44  FR  70796)  of  the  withdrawal 
of  the  portion  of  the  June  16, 1976, 
proposed  rule  that  had  not  been  made 
final,  along  with  foiu*  other  proposals 
that  had  expired.  We  published  an 
updated  Notice  of  Review  (NOR)  for 
plants  on  December  15,  1980  (45  FR 
82480).  This  NOR  included  Delphinium 
bakeri  and  D.  luteum  as  category  1 
candidates  (species  for  which  data  in 
our  possession  was  sufficient  to  support 
proposals  for  listing). 

On  Febmary  15, 1983,  we  published 
a  notice  (48  FR  6752)  of  our  prior 
finding  that  the  listing  of  Delphinium 
bakeri  and  D.  luteum  was  warranted  but 
precluded  in  accordance  with  section 
4(b)(3)(B)(iii)  ofthe  Act  as  amended  in 
1982.  Pursuant  to  section  4(b){3){C)(i)  of 
the  Act,  this  finding  must  be  recycled 
annually,  until  the  species  is  either 
proposed  for  listing  or  the  petitioned 


action  is  found  to  be  not  warranted. 
Each  October  from  1983  through  1994, 
further  findings  were  made  that  the 
listing  of  D.  bakeri  and  D.  luteum  were 
warranted,  but  that  the  listing  of  these 
species  was  precluded  by  other  pending 
proposals  of  higher  priority. 

On  November  28,  1983,  we  published 
a  supplement  to  the  plant  NOR  (48  FR 
53640).  This  supplement  changed 
Delphinium  bakeri  and  D.  luteum  &t)m 
category  1  to  category  2  candidates 
(species  for  which  data  in  our 
possession  indicate  listing  was  possibly 
appropriate,  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  were  not  currently  known  or  on 
file  to  support  proposed  rules). 

The  plant  NOR  was  revised  again  on 
September  27, 1985  (50  FR  39526). 
Delphinium  bakeri  and  D.  luteum  were 
again  included  as  category  2  candidates. 
Another  revision  of  the  plant  NOR  was 
published  on  February  21, 1990  (55  FR 
6184).  In  this  revision  D.  bakeri  and  D. 
luteum  were  included  as  category  1 
candidates  and  remained  as  category  1 
candidates  in  the  plant  NOR  published 
on  September  30,  1993  (58  FR  51144). 
Upon  pubhcation  of  the  Febmary  28. 
1996,  NOR  (61  FR  7596),  we  ceased 
using  category  designations  and 
included  D.  bakeri  and  D.  luteum  as 
candidate  species.  Candidate  species  are 
those  for  which  we  have  on  file 
sufficient  information  on  the  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  threatened  or 
endangered.  On  Jime  19, 1997,  we 
published  a  proposed  rule  in  the 
Federal  Register  (62  FR  33383)  to  list  D. 
bakeri  and  D.  luteum  as  endangered. 

On  Jime  17, 1999,  our  failure  to  issue 
final  mles  for  listing  Delphinium  bakeri 
and  D.  luteum  and  seven  other  plant 
species  as  endangered  or  threatened, 
and  our  failure  to  make  a  final  critical 
habitat  determination  for  the  nine 
species  was  challenged  in  Southwest 
Center  for  Biological  Diversity  and 
Califomia  Native  Plant  Society  v.  U.S. 
Fish  and  Wildlife  Service  and  Bruce 
Babbitt  (Case  No.  C99-2992  (N.D.Cal.). 
The  final  rule  listing  D.  bakeri  and  D. 
luteum  as  endangered  species  was 
published  in  the  Federal  Register  on 
January  26,  2000  (65  FR  4156).  On  May 
22,  2000,  the  judge  signed  an  order  for 
the  Service  to  propose  critical  habitat 
for  the  species  by  September  30,  2001. 
In  mid-September  2001,  plaintiffs 
agreed  to  an  extension  of  this  due  date 
for  D.  bakeri  and  D.  luteum  until  June 
10,  2002,  for  the  proposed  critical 
habitat  designation  and  March  10.  2003, 
for  the  final  critical  habitat  designation. 
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Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
section  4  of  the  Act,  on  which  are  found 
those  physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed  in 
accordance  with  section  4  of  this  Act, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  the 
Service  to  insure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  result  in  the  destruction  or  adverse 
modification  of  habitat  determined  to  be 
critical  to  a  species.  Section  7  of  the  Act 
also  requires  conferences  on  Federal 
actions  that  are  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consiiltation 
imder  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 


Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  at  the  time  of 
listing,  to  the  extent  such  habitat  is 
determinable  at  the  time  of  listing. 
When  we  designate  critical  habitat  at 
the  time  of  listing  or  under  short  court- 
ordered  deadlines,  we  often  may  not 
have  sufficient  information  to  identify 
all  areas  which  are  essential  for  the 
conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  ciurently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  foimd  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life-cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will 
attempt  to  not  designate  areas  that  do 
not  now  have  the  primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b),  which  provide  essential  life- 
cycle  needs  of  the  species.  However,  we 
may  be  restricted  by  our  minimum 
mapping  unit  or  mapping  scale. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Chir  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 


which  areas  are  critical  habitat,  a 
primary  source  of  information  should,  at 
a  minimiun,  be  the  listing  package  for 
the  species.  Additional  information  may 
be  obtained  from  a  recovery  plan, 
articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  States 
and  counties,  scientific  status  surveys 
and  studies,  biological  assessments  or 
other  unpublished  materials,  and 
discussions  with  experts. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  designation. 
Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical . 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
imimportant  or  may  not  be  required  for 
recovery.  Areas  that  support  newly 
discovered  populations  in  the  futiuB, 
but  are  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  implemented 
under  section  7(a)(1)  of  the  Act  and  to 
the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  prohibitions,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted  . 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  futiire 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  regulations  at  50  CFR  424.12, 
we  used  the  best  scientific  information 
available  to  determine  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of 
Delphinium  bakeri  and  D.  luteum.  We 
reviewed  available  information  that 
pertains  to  the  habitat  requirements  of 
these  species  including  data  from 
research  and  siuvey  observations; 
regional  Geographic  Information  System 
(GIS)  coverages  [e.g.,  soils,  known 
locations,  vegetation,  land  ownership); 
information  from  herbarium  collections 
such  as  CalFlora  ((http:// 
www.calflora.org);  data  fitim  CNDDB 


Federal  Register /Vol.  67,  No.  117 /Tuesday.  June  18,  2002  /  Proposed  Rules 


41371 


!e001);  and  data  collected  from  project- 
specific  and  other  miscellaneous  reports 
submitted  to  us.  This  included 
information  from  our  final  rule  listing  D. 
bakeri  and  D.  luteum  as  endangered  (65 
FR  4156),  the  CNDDB  (2001),  soil  survey 
maps  (Soil  Conservation  Service  1972. 
1985),  certified  soil  GIS  layers  for  Marin 
Coxmty,  geologic  formation  maps,  1993 
digital  orthophotoquarterquads,  and 
discussions  with  botanical  experts  who 
have  worked  closely  with  these  plant 
species.  We  also  conducted  site  visits  at 
one  historical  occurrence  of  D.  bakeri 
and  five  historical  occurrences  of  D. 
luteum:  and  one  extant  occurrence  of  D. 
bakeri  and  three  extant  occurrences  of 
D.  luteum  (to  the  extent  we  could  visit 
the  habitat  without  going  onto  private 
land). 

Mapping 

We  delineated  the  proposed  critical 
habitat  units  by  using  data  layers  in  a 
GIS  format  with  all  the  known 
Delphinium  bakeri  and  D.  luteum 
occvurences  from  the  CNDDB  (2001)  and 
other  sources  (D.  Amme,  in  litt.  2002;  D. 
Amme,  pers.  conun.  2002).  We  created 
additional  data  layers  to  reflect 
vegetation  types  using  aerial 
photographs,  GIS  data  for  Marin  soils 
(Natural  Resource  Conservation  Service 
(NRCS)  2001),  and  recent  development 
using  satellite  imagery  (CNES/SPOT 
Image  Corporation  (SPOT)  2001).  We 
created  an  additional  data  layer  by 
digitizing  Kneeland  soils  data  for 
Sonoma  County  from  USGS  1972.  These 
data  layers  were  laid  over  a  base  of 
USGS  3.75'  digital  orthophotographic 
quarter  quadrangle  images. 

In  selecting  areas  of  proposed  critical 
habitat,  we  made  an  effort  to  avoid 
developed  areas  such  as  houses, 
intensive  agricultural  areas  such  as  row 
crops,  vineyards  and  orchards,  and 
lands  imlikely  to  contain  the  primary 
constituent  elements  for  Delphinium 
bakeri  or  D.  luteum.  However,  we  did 
not  map  critical  habitat  in  sufficient 
detail  to  exclude  all  developed  areas. 
Developed  areas  within  the  boundaries 
of  the  mapped  units,  such  as  buildings, 
roads,  parking  lots,  raifroads,  airport 
runways  and  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  will 
not  contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions 
limited  to  these  areas,  therefore,  would 
not  trigger  a  section  7  of  the  Act 
consultation,  unless  they  affect  the 
species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12(b),  in  determining  which  areas  to 


propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to — space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  afr,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter,  germination,  or  seed  dispersal; 
and  habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species.  All  areas 
proposed  as  critical  habitat  for 
Delphinium  bakeri  and  D.  luteum  are 
within  the  historical  range  and  contain 
one  or  more  of  these  physical  or 
biological  features  (primary  constituent 
elements)  essential  for  the  conservation 
of  the  species. 

Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  Delphinium  bakeri  and 
D.  luteum  is  described  in  the 
Background  section  of  this  proposed 
rule.  The  proposed  critical  habitat  is 
designed  to  provide  sufficient  habitat  to 
maintain  self-sustaining  populations  of 
D.  bakeri  and  D.  luteum  throughout 
their  ranges  and  to  provide  those  habitat 
components  essential  for  the 
conservation  of  these  species.  These 
habitat  components  provide  for — (1) 
Individual  and  population  growth, 
including  sites  for  germination, 
pollination,  reproduction,  and  seed 
dispersal;  (2)  areas  that  allow  gene  flow 
and  provide  connectivity  or  linkage 
between  populations  including  open 
spaces  and  disturbed  areas  that  in  some 
instances  may  also  contain  non-native 
plant  species;  (3)  areas  that  provide 
basic  requirements  for  growth  such  as 
water,  light,  minerals;  and  (4)  areas  that 
support  populations  of  pollinators  and 
seed  dispersal  organisms. 

The  conservation  of  Delphinium 
bakeri  and  D.  luteum  is  dependent  upon 
a  number  of  factors,  including  the 
conservation  and  management  of  sites 
where  existing  populations  grow,  the 
establishment  of  D.  bakeri  at  a  new 
location  to  provide  insurance  against 
stochastic  (randomly  occurring)  events, 
the  maintenance  of  normal  ecological 
functions  within  these  sites,  and  the 
preservation  of  the  connectivity 
between  sites  to  maintain  recent  levels 
of  gene  flow  between  sites  through 
pollinator  activity  and  seed  dispersal 
agents. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  for  Delphinium  bakeri  consist  of: 


(1)  Soils  that  are  derived  from 
decomposed  shale; 

(2)  Plant  communities  that  support 
associated  species,  including,  but  not 
limited  to:  Umbellularia  califomica 
(California  bay),  Aesculus  califomica 
(California  buckeye),  and  Quercus 
agrifolia  (coastal  live  oak).  Other  native 
plants  associated  with  D.  bakeri 
include — Baccharis  pulularis  ssp. 
consanguinea  (coyotebrush), 
Symphorcarpos  cf.  rivularis 
(snowberry),  Rubus  ursinus  (California 
blackberry),  Pteridium  aqulinum 
(braken  fenr),  Po/ysf/chum  munitum 
(Sword  fern),  Pityrogramma  triangularis 
(goldback  fern),  Dryopteris  arguta 
(coastal  woodfem),  Adiantum  jordanii 
(maidenhair  fern),  and  Polypodium 
glycyrrhiza  (licorice  fern);  and 

(3)  Mesic  (moderate  moisture) 
conditions  on  extensive  north-facing 
slopes. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  for  Delphinium  luteum  consist 
of: 

(1)  Plant  communities  that  support 
the  appropriate  associated  species, 
including  north  coastal  scrub  or  coastal 
prairie  commimities; 

(2)  Soils  derived  from  sandstone  or 
shale,  with  rapid  runoff  and  high 
erosion  potential,  such  as  Kneeland  or 
Yorkville  series  soils; 

(3)  Generally  north  aspected  areas 
near  steep-sloped  canyon  walls;  and 

(4)  Habitat  upslope  and  downslope 
from  known  populations  to  maintain 
distiu'bance  such  as  occasional  rock 
slides  or  soil  slumping  that  the  species 
appears  to  require. 

Criteria  Used  to  Identify  Critical 
Habitat 

We  identified  critical  habitat  areas 
essential  for  the  conservation  of 
Delphinium  bakeri  in  the  one  location  it 
currently  is  known  to  occur  in  Marin 
County,  as  well  as  in  the  Coleman 
Valley  area  in  Sonoma  County,  where 
the  species  was  historically  found.  We 
are  including  the  Coleman  Valley  site  in 
our  proposal,  despite  the  fact  that  D. 
bakeri  is  thought  to  be  extirpated  from 
this  location  because  it  is  one  of  very 
few  locations  where  D.  bakeri  has  ever 
been  observed.  We  did  not  include  the 
third  such  location  near  Tomales, 
California,  however,  because  our 
information  is  too  vague  to  accurately 
identify'  the  site.  We  believe  that 
reintroduction  of  D.  bakeri  at  the 
Coleman  Valley  site  (Unit  Bl)  is 
essential  for  the  species'  survival  due  to 
the  extremely  limited  range  of  D.  bakeri, 
its  small  population  size  (0  to  64 
individuals  over  the  last  20  years),  and 
the  high  degree  of  threat  from  chance 
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catastrophic  events  (Shaffer  1981, 1987; 
Primack  1993,  Meffe  and  Carroll  1994). 
Such  events  are  a  concern  when  the 
number  of  populations  or  geographic 
distribution  of  a  species  is  severely 
limited,  as  is  the  case  with  D.  bakeri. 
Establishment  of  a  second  location  for 
D.  bakeri  is  important  in  reducing  the 
risk  of  extinction  due  to  such 
catastrophic  events. 

We  identified  critical  habitat  for 
Delphinium  bakeri  by  mapping  the 
distribution  of  the  known  occxurences 
of  the  species  with  respect  to  distance 
from  the  coast,  location  within 
watersheds,  soil  series  associations, 
aspect  of  the  slopes  and  watersheds, 
position  on  slopes,  our  field 
observations  of  the  soil  conditions  at 
each  location,  and  our  field  observations 
of  the  plant  associations  foimd  in  the 
area  of  each  location.  We  then  drew  an 
initial  critical  habitat  demarcation  that 
included  the  appropriate  soils, 
vegetation,  and  watershed.  We  mapped 
the  proposed  units  to  include  the 
upslope  and  downslope  areas  that 
would  be  important  to  the  maintenance 
of  the  primary  constituent  elements 
essential  for  the  conservation  of  the 
species. 

We  identified  critical  habitat  areas 
essential  to  the  conservation  of 
Delphinium  luteum  in  the  areas  where 
it  is  known  to  occur  in  Marin^and 
Sonoma  coimties.  Due  to  the  limited 
nimiber  of  populations  of  D.  luteum  and 
the  high  degree  of  threat  from 
catastrophic  events,  we  believe  that  all 
areas  with  recently  documented 
occurrences  are  essential  for  the 
conservation  of  this  species.  In  addition, 
the  Center  for  Plant  Conservation  (2002) 
recommends  that  additional 
populations  be  established  and  managed 
for  this  species.  Some  areas  within  the 
proposed  critical  habitat  units  may  be 
suitable  sites  for  such  introductions.  All 
'  four  D.  luteum  imits  (Ll,  L2,  L3  and  L4) 
are  occupied  by  the  species. 

Five  of  the  six  proposed  critical 
habitat  imits  for  Delphinium  bakeri  and 
D.  luteum  contain  at  least  one  extant 
occurrence  of  the  species  for  which  the 
unit  was  drawn.  All  of  the  units  also 
contain  areas  that  are  currently 
considered  unoccupied  or  that  are  of 
uncertain  occupancy.  These  unoccupied 
areas  are  included  within  the  units 
because  they  provide  areas  into  which 
populations  might  expand,  provide 
connectivity  or  linkage  between 
populations  within  a  unit,  maintain 
ecological  and  landscape  processes 
upon  which  the  species  depend,  and 
support  populations  of  pollinators  and 
seed  dispersal  organisms.  They  also 
provide  areas  into  which  the  species 
may  be  introduced.  As  discussed  above. 


we  believe  that  establishing  a  second 
location  for  D.  bakeri  is  essential  for  the 
conservation  of  the  species  because  it 
will  reduce  the  probability  that  the 
plant  may  be  extirpated  by  catastrophic 
events.  The  one  unoccupied  unit 
proposed  encompasses  the  type  location 
(Colman  Valley  location)  for  D.  bakeri. 
We  believe  that  this  is  appropriate, 
when  considering  establishment  of  new 
locations,  to  look  first  to  areas  where  the 
species  was  once  known  to  occur,  rather 
than  to  completely  new  areas. 
Establishment  of  additional  D.  luteum 
locations  has  been  recommended  by  the 
Center  for  Plant  Conservation  (2002). 

As  a  rule,  we  drew  boundary  lines  for 
Delphinium  luteum  critical  habitat  units 
to  include  all  areas  of  the  same  soil  type 
and  in  the  same  canyon  system  as  the 
enclosed  population(s).  Although  all  but 
one  recently  docimiented  population  of 
D.  luteum  occurs  on  basically  north- 
facing  slopes,  we  consistently  included 
as  critical  habitat  both  sides  of  the 
canyons  which  contain  D.  luteum.  This 
was  because  the  folds  and  side  canyons 
common  to  these  sites  can  produce 
localized  north  aspected  areas  even  on 
generally  south  aspected  canyon  walls. 
Including  both  sides  of  the  canyons 
where  the  plant  occurs  can  also  make 
management  of  the  units  easier,  and 
provide  a  wider  range  of  microhabitats 
for  potential  population  expansion. 

Some  units  contained  features  which 
caused  us  to  modify  our  general  rule  of 
drawing  boundaries  based  on  the  same 
soil  type  and  canyon  system  as  the 
known  population.  In  Unit  L3,  the  soil 
boimdaries  conformed  well  to  the 
canyon  boundaries,  and  also  included 
areas  of  steep-sloped  canyon  walls,  so 
no  further  manipulation  was  necessary. 
Unit  Ll  soil  boimdaries  included 
several  branching  canyons  with 
numerous  coastal  drainage  outlets,  so 
we  included  those  canyons  which 
drained  to  roughly  the  same  location 
and  excluded  the  others.  In  Unit  L2,  the 
soil  boundaries  conformed  well  to  the 
drainage,  but  because  the  area  thus 
enclosed  was  very  small  and 
unbranched,  and  because  the  same  soil 
type  also  occurred  with  suitable  habitat 
in  a  separate  drainage  less  than  half  a 
mile  away,  we  extended  the  boundaries 
of  the  unit  to  include  the  north-facing 
slopes  of  the  second  drainage  as 
bounded  by  the  suitable  soil  type.  The 
resulting  unit  is  still  the  smallest  of  the 
four,  and  by  including  this  small  area  of 
nearby  habitat  we  can  provide  the 
resident  D.  luteum  population  an 
opportunity  to  colonize  a  new  area. 
Given  the  susceptibility  of  D.  luteum 
populations  to  extirpation  by  random, 
uncontrollable  events,  the  establishment 


of  new  populations  is  essential  to  the 
continuing  survival  of  the  species. 
Unit  L4  contains  the  population 
growing  in  a  road-cut  away  ft'om  steep- 
sloped  canyon  walls,  as  well  as  the 
population  mapped  on  a  south-facing 
slope.  It  also  includes  a  third  population 
which  is  located  in  typical  habitat  but 
which  the  CNDDB  lists  as  "possibly 
extirpated"  due  to  the  inability  of 
several  surveys  to  relocate  it  since  1982. 
All  three  populations  are  mapped  as 
growing  on  different  soil  types  (CNDDB 
2001).  However,  with  two  exceptions, 
all  soil  types  in  the  area  share  the  rapid 
run-off  and  high  erosion  potential  with 
which  D.  luteum  is  associated.  The  two 
exceptions  are  the  canyon  fioor  and  a 
small  area  at  the  head  of  the  canyon 
where  the  walls  are  not  steeply  sloped. 
We  are  including  these  areas  for 
contiguity  of  the  unit  and  because  both 
of  them  abut  the  location  of  the 
population  located  in  the  road  cut. 
Taken  together,  the  various  soil  types 
conform  well  to  the  maiin  canyon 
boundaries  (SCS  1985)  and  include  all 
the  habitat  requirements  of  the  species, 
so  we  have  drawn  Unit  L4  largely 
according  to  the  soil  boundaries  as  they 
extend  down  the  main  canyon.  We  did 
not  extend  the  imit  up  either  of  two 
large  side  canyons  because  those  areas 
neither  contain  D.  luteum  populations 
nor  a  soil  type  common  to  all  the 
populations  in  the  unit. 

Special  Management  Consideratioiis 

As  noted  in  the  Critical  Habitat 
section,  "special  management 
considerations  or  protection"  is  a  term 
that  originates  in  the  definition  of 
critical  habitat.  We  believe  the  proposed 
areas  may  require  special  management 
considerations  or  protection  because 
Delphinium  bakeri  and  D.  luteum 
occupy  an  extremely  localized  range. 
Potential  threats  to  the  habitat  of  D. 
bakeri  include  overcollection, 
application  of  herbicides,  and  sheep 
grazing.  Potential  threats  to  the  habitat 
of  D.  luteum  include  overcollection, 
road  widening,  sheep  grazing,  fire 
suppression  and  hybridization. 

Additional  special  management  is  not 
required  if  adequate  management  or 
protection  is  already  in  place.  Adequate 
special  management  considerations  or 
protection  is  provided  by  a  legally 
operative  plan  or  agreement  that 
addresses  the  maintenance  and 
improvement  of  the  primary  constituent 
elements  important  to  the  species  and 
manages  for  the  long-term  conservation 
of  the  species.  Currently,  no  plans 
meeting  these  criteria  have  been 
developed  for  Delphinium  bakeri  or  D. 
luteum. 
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Special  management  considerations 
or  protections  may  be  needed  to 
maintain  the  primary  constituent 
elements  for  Delphinium  bakeri  or  D. 
luteum  within  the  units  being  proposed 
as  critical  habitat.  In  some  cases, 
protection  of  the  existing  habitat  and 
current  ecological  processes  may  be 
sufficient  to  ensure  that  populations  of 
the  plants  are  maintained  at  those  sites, 
and  that  they  have  the  ability  to 
reproduce  and  disperse  in  surrounding 
habitat.  In  other  cases,  however,  active 
management  may  be  needed  to  maintain 
the  primary  constituent  elements  for  the 
two  Delphinium  species.  We  have 
outlined  below  the  most  likely  kinds  of 
special  mamagement  and  protection  that 
these  taxa  may  require.  The  following 
actions  apply  to  both  Delphinium 
species,  unless  otherwise  noted. 

(1)  In  all  plant  communities  where 
these  taxa  occur,  invasive,  nonnative 
species  need  to  be  actively  controlled. 

(2)  The  quality  of  water  must  be 
maintained  to  keep  it  free  from 
deleterious  levels  of  herbicides  or  other 
chemical  or  organic  contaminants. 

(3)  Certain  areas  where  these  species 
occur  may  need  to  be  fenced  to  protect 
them  from  accidental  or  intentional 
trampling  by  himians  and  livestock. 

(4)  Aerial  application  of  herbicides 
and  insecticides  need  to  be  curtailed  in 
the  critical  habitat.  Exposure  from  drift 
needs  to  be  avoided. 

(5)  The  appropriate  level  of  soil 
disturbance  needs  to  be  maintained  (this 
applies  only  to  Delphinium  luteum). 

(6)  Existing  hydrologic  conditions 
may  need  to  be  protected  by  avoiding 
activities  that  cause  a  change  in  surface 
or  subsurface  water  flows. 

Proposed  Critical  Habitat  Designation 

I  The  proposed  critical  habitat  areas 
described  below  constitute  oui  best 
assessment  at  this  time  of  the  areas 
needed  for  the  conservation  of 
Delphinium  bakeri  and  D.  luteum. 
Critical  habitat  being  proposed  for  D. 
bakeri  includes  one  occupied  unit  in 
Marin  County,  which  contains  the  only 
currently  known  location  of  D.  bakeri 
and  a  second  unit  in  Sonoma  County  we 
believe  includes  the  type  locality  for  D. 
bakeri.  The  second  unit  is  essential 
because  establishment  of  a  second 
location  for  D.  bakeri  is  important  in 
reducing  the  risk  of  extinction  due  to 
catastrophic  events.  Critical  habitat 
being  proposed  for  D.  luteum  includes 
four  units  that  ciurently  are  occupied. 
These  imits  together  contain  all  the  D. 
luteum  populations  documented  since 
the  1980's.  Critical  habitat  proposed  for 
D.  bakeri  includes  740  ha  (1,828  ac), 
with  418  ha  (1,032  ac)  in  Marin  County 
i  ind  322  ha  (796  ac)  in  Sonoma  County. 


Critical  habitat  proposed  for  D.  luteum 
includes  1,046  ha  (2,584  ac).  with  554 
ha  (1,369  ac)  in  Sonoma  County  and  492 
ha  (1,215  ac)  in  Marin  County. 

Delphinium  bakeri  and  D.  luteum  are 
known  only  to  occur  on  private  lands. 
We  aie  not  aware  of  any  Tribal  lands  in 
or  near  our  proposed  critical  habitat 
units  for  D.  bakeri  and  D.  luteum. 
However,  should  we  learn  of  any  Tribal 
lands  in  the  vicinity  of  the  critical 
habitat  designation  subsequent  to  this 
proposal,  we  will  coordinate  with  the 
Tribes  before  making  a  final 
determination  as  to  whether  any  Tribal 
lands  should  be  included  as  critical 
habitat  for  D.  bakeri  or  D.  luteum. 

A  brief  description  of  each  unit  and 
our  reasons  for  proposing  those  areas  as 
critical  habitat  are  presented  below. 

Unit  Bl:  Coleman  Valley,  Sonoma 
County,  California 

This  unit  is  located  near  Coleman 
Valley  Road  west  of  the  town  of 
Occidental,  approximately  8.3  km  (5  mi) 
from  the  coast.  The  322  ha  (796  ac)  unit 
is  bounded  on  the  north  side  by 
Coleman  Valley  Road  and  represents  an 
area  either  near  or  at  the  original  type 
locality  for  Delphinium  bakeri.  The 
location  of  the  type  locality  for  D.  bakeri 
was  somewhat  vague,  and  only 
identified  the  location  as  Coleman 
Valley.  However,  this  unit  contains  an 
extensive  north-facing  slope  with  mesic 
vegetation  similar  to  the  extant  location 
of  D.  bakeri,  with  the  addition  of  coastal 
redwood.  The  Coleman  Valley  location 
of  D.  bakeri  represented  the  northern 
most  extent  of  the  range  of  this  species. 
As  discussed  above,  this  unit  is 
essential  for  the  conservation  of  D. 
bakeri  because  it  provides  a  second  area 
separate  from  the  existing  population 
for  D.  bakeri  into  which  it  can  be 
reintroduced.  We  believe  it  is  important 
to  have  a  second  unit  to  reduce  the 
likelihood  that  the  species  may  become 
extinct  as  the  result  of  a  catastrophic 
event.  A  second  geographically  separate 
unit  can  provide  protection  from  chance 
events  such  as  disease  that  can  destroy 
the  only  remaining  population. 

UnitB2:  Salmon  Creek,  Marin  County, 
California 

This  unit  is  near  the  Marshall- 
Petaluma  Road  in  Marin  County 
approximately  10  km  (6  mi)  from  the 
coast.  This  418  ha  (1,032  acre)  unit  is 
bounded  on  the  north  side  by  Salmon 
Creek  and  contains  an  extensive  north- 
facing  slope  that  is  essential  to 
maintaining  the  mesic  conditions 
needed  for  Delphinium  bakeri.  Land  in 
this  unit  is  privately  owned  with  a 
County  right-of-way  along  the  road.  This 
unit  is  essential  for  the  survival  of  D. 


bakeri  because  it  contains  the  only 
known  extant  occurrence  of  D.  bakeri 
and  represents  the  southernmost  extent 
of  the  range  of  this  species. 

Unit  Ll:  Bodega  Bay,  Sonoma  County, 
California 

Unit  Ll  consists  of  554  ha  (1,369  ac) 
south  of  Bay  Hill  Road,  near  the  town 
of  Bodega  in  Sonoma  County, 
California.  This  unit  is  comprised  of 
Kneeland  series  soils,  coastal  prairie 
and  scrub  habitat,  and  is  within  the  fog 
belt  that  moderates  the  climate.  This 
unit  is  essential  to  the  conservation  of 
D.  luteum  because  it  contains  about 
thirty  percent  of  the  roughly  220  total 
remaining  individual  plants  (based  on 
the  most  recent  population  totals 
provided  by  CNDDB  and  by  the 
discoverer  of  the  Unit  L3  population 
(CNDDB  2001;  D.  Amme,  pers.  comm. 
2002)).  Because  so  few  D.  luteum  plants 
remain,  all  are  essential  to  the 
continued  survival  and  recovery  of  the 
species.  In  addition,  this  unit  is 
important  to  the  conservation  of  the 
species  because  it  contains  two  of  very 
few  remaining  sites  at  which  the  species 
has  been  recently  observed.  Due  to  the 
limited  number  of  populations  of  D. 
luteum  and  the  high  degree  of  threat 
from  catastrophic  events,  we  believe 
that  all  recently  documented 
occurrences  are  essential  for  the 
conservation  of  this  species. 

Unit  12:  Estero  Americano,  Marin 
County,  California 

Unit  L2  is  located  just  south  of  Estero 
Americano  on  the  Marin  County  coast. 
This  133  ha  (328  ac)  unit  contains  one 
occurrence  of  Delphinium  luteum,  with 
about  134  individual  plants  at  last  count 
(CNDDB  2001).  It  is  located  on  Yorindlle 
series  soils  that  support  coastal  prairie 
and  coastal  scrub  habitat,  and  is  within 
the  fog  belt  that  moderates  the  climate. 
This  unit  is  essential  for  the  survival  of 
D.  luteum  because  it  contains  the  single 
largest  population  of  the  plant,  with 
more  than  half  of  all  the  individuals  in  . 
the  entire  species.  Because  so  few  D. 
luteum  plants  remain,  all  are  essential 
to  the  continued  survival  and  recovery 
of  the  species.  In  addition,  this  unit  is 
important  to  the  conservation  of  the 
species  because  it  contains  one  of  very 
few  remaining  sites  at  which  the  species 
has  been  recently  observed.  Due  to  the 
limited  number  of  populations  of  D. 
luteum  and  the  high  degree  of  threat 
from  catastrophic  events,  we  believe  • 
that  all  recently  documented 
occurrences  are  essential  for  the 
conservation  of  this  species. 
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Unit  L3:  Estero  de  San  Antonio,  Marin 
County,  California 

Unit  L3  is  located  near  the  mouth  of 
the  Estero  de  San  Antonio  in  Marin 
County,  and  includes  steep  sloped 
canyon  walls  composed  of  Yorkville 
series  soils  on  both  sides  of  the  water 
channel,  with  coastal  prairie  and  coastal 
scrub  habitat  and  temperatures 
moderated  by  fog.  This  166  ha  (411  ac) 
unit  contains  one  population  of 
Delphinium  luteum  discovered  in  1993 
and  not  yet  recorded  in  the  CNDDB. 
This  unit  is  important  because  it 
contains  a  recently  dociunented  but 
little  known  population,  and  its  position 
roughly  halfway  between  Unit  L4  to  the 
south  and  Units  Ll  and  L2  to  the  north 
may  help  to  prevent  the  genetic 
isolation  of  Unit  L4.  It  also  contains  the 
largest  continuous  area  of  Yorkville 
soils  of  all  the  units.  Yorkville  soils  are 
important  because,  between  luiits  L2 
and  L3,  these  soils  support  roughly  two 
thirds  of  all  individual  D.  luteum  plants. 


Because  a  large  proportion  of  the 
remaining  D.  luteum  individuals  occiu 
on  Yorkville  soils,  we  believe  these  soils 
are  an  indicator  of  situations  in  which 
the  plants  are  likely  to  siuvive  and 
reproduce.  Therefore,  we  believe  it  is 
important  to  protect  areas  which 
contain  these  soils. 

Unit.lA:  Tomales,  Marin  County, 
California 

Unit  L4  is  located  approximately  1.4 
km  (1  mi)  south  of  the  town  of  Tomales 
in  Marin  County.  This  193  ha  (476  ac) 
unit  consists  of  coastal  prairie  and 
coastal  scrub  within  the  fog  belt.  It 
contains  three  populations  of 
Delphinium  luteum,  but  two  of  the 
populations  have  not  been  documented 
since  the  early  1980's  and  one  of  these 
has  been  listed  as  "possibly  extirpated" 
by  the  CNDDB.  The  "possibly 
extirpated"  population  may  also  have 
actually  consisted  of  hybrids  of  D. 
luteum  and  D.  nudicaule  (red  larkspur). 
The  third  population  occurs  on  a  road 


embankment  rather  than  in  the  vicinity 
of  canyon  walls.  This  population  was 
documented  as  recently  as  2000,  and 
was  genetically  tested  and  confirmed  to 
be  a  non-hybrid,  but  only  one  plant  was 
seen  at  that  time  (CNDDB  2001).  This 
unit  is  important  to  the  conservation  of 
the  species  because  it  contains  one  of 
very  few  remaining  sites  at  which  the 
species  has  been  recently  observed.  Due 
to  the  limited  number  of  populations  of 
D.  luteum  and  the  high  degree  of  threat 
from  catastrophic  events,  we  believe 
that  all  recently  documented 
occurrences  are  essential  for  the 
conservation  of  this  species.  In  addition, 
this  unit  is  important  because  it 
represents  the  southernmost  extent  of 
the  range  of  D.  luteum.  The  population 
growing  in  the  road  embankment  may 
also  provide  important  information  on 
the  characteristics  of  managed  soil 
disturbances  which  can  support  D. 
luteum.  Such  information  would  be  of 
great  help  in  recovering  the  species. 


Table  1  .—Approximate  Areas  of  Proposed  Delphinium  bakeri  and  D.  luteum  Critical  Habitat  in  Hectares  (ha) 

(Acres  (ac))  by  Land  Ownership 


Species  (unit) 


Private 


Total 


D.  bakeri  (B1) 
D.  bakeri  (B2) 
D.  luteum  (L1) 
D.  luteum  (L2) 
D.  luteum  (L3) 
D.  luteum  (L4) 


322  ha  (796  ac)  322  ha  (796  ac) 

418  ha  (1 .032  ac)  ....; 418  ha  (1 .032  ac) 

554  ha  (1.369  ac)  554  ha  (1 .369  ac) 

133  ha  (328  ac)  133  ha  (328  ac) 

166  ha  (411  ac)  166  ha  (411  ac) 

193  ha  (476  ac)  193  ha  (476  ac) 


Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat  to  the  extent  that  the  action 
appreciably  diminishes  the  value  of  the 
critical  habitat  for  the  survival  and 
recovery  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  onJy  if  their  actions  occur  on 
Federal  lands,  reqiiire  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 


7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  Federal 
agencies  in  eliminating  conflicts  that 
may  be  caused  by  their  proposed  action. 
The  conservation  recommendations  in  a 
conference  report  are  advisory.  We.  may 
issue  a  formal  conference  report,  if 
requested  by  the  Federal  action  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  the  species  was  listed 
or  critical  habitat  designated.  We  may 
adopt  the  formal  conference  report  as 
the  biological  opinion  when  the  species 
is  listed  or  critical  habitat  designated,  if 
no  substantial  new  information  or 
changes  in  the  action  alter  the  content 
of  the  opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2]  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 


continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation  we  would  ensure  that  the 
permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result-  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
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( Itematives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  Delphinium  bakeri  or  D.  luteum  or 
their  critical  habitat  will  require  section 
7  of  the  Act  consultation.  Activities  on 
private.  State,  county,  or  lands  under 
local  jurisdictions  requiring  a  permit 
from  a  Federal  agency,  such  as  a  permit 
from  the  Corps  under  section  404  of  the 
Clean  Water  Act,  a  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  permit  from 
the  Service,  or  some  other  Federal 
action,  including  funding  [e.g..  Federal 
Highway  or  Federal  Emergency 
Management  Act  funding),  will 
continue  to  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal  and 
private  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
inquire  section  7  consultation. 
1 1  Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat  or  that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
conservation  of  Delphinium  bakeri  or  D. 
luteum.  Within  critical  habitat,  this 
pertains  only  to  those  areas  containing 
the  primary  constituent  elements.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species. 

Activities  that,  when  carried  out. 
funded,  or  authorized  by  a  Federal 
agency  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  for  Delphinium  luteum  or  D. 
bakeri  include,  but  are  not  limited  to: 


(1)  Ground  disturbances  which 
destroy  or  degrade  primary  constituent 
elements  of  the  plant  (e.g.,  clearing, 
tilling,  grading,  construction,  road 
building,  mining,  etc.); 

(2)  Activities  which  directiy  or 
indirectly  affect  Delphinium  bakeri  or 
D.  luteum  plants  (e.g.,  herbicide 
application,  heavy  off-road  vehicle  use. 
introductions  of  non-native  herbivores, 
significant  unmanaged  grazing  during 
times  when  D.  bakeri  or  D.  luteum  is 
producing  flowers  or  seeds,  etc.); 

(3)  Activities  which  significantly 
degrade  or  destroy  Delphinium  bakeri 
pollinator  populations  (e.g..  pesticide 
applications);  and 

l4)  Activities  that  would  appreciably 
change  the  rate  of  erosion  of  soils  for 
Delphinium  luteum  such  as  slope 
stabilization;  residential  and 
commercial  development,  including 
road  building  and  golf  course 
installation;  and  vegetation 
manipulation  such  as  clearing  and 
grubbing  upslope  from  D.  luteum. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  or 
actions — development  on  private  lands 
requiring  permits  from  Federal  agencies, 
such  as  404  permits  from  the  U.S.  Army 
Corps  of  Engineers  or  permits  from 
other  Federal  agencies  such  as  Housing 
and  Urban  Development,  authorization 
of  release  of  biological  control  agents  by 
the  U.S.  Department  of  Agriculture,  road 
construction  by  Federal  Highway 
Administration,  watershed  management 
activities  of  the  Natural  Resource 
Conservation  Service,  and  authorization 
of  Federal  grants  or  loans. 

Where  federally  listed  wildlife  species 
occur  on  private  lands  proposed  for 
development,  any  habitat  conservation 
plans  submitted  by  the  applicant  to 
secure  a  permit  to  take  according  to 
section  10(a)(1)(B)  of  the  Act  would  be 
subject  to  take  authorization  within  the 
Service's  internal  section  7  consultation 
on  the  habitat  conservation  plan.  Other 
listed  species  that  occur  in  the  same 
general  area  as  the  Delphinium  luteum 
include  the  Myrtle's  silverspot  butterfly 
(Speyeria  zerene  myrileae)  and  the 
California  red-legged  frog  (Rana  aurora 
draytonii). 

Ii  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Portland  Regional  Office,  911 
NE  11th  Avenue,  Portland.  OR  97232- 


4181  (telephone  503/231-6131;  FAX 
503/231-6243). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Currently,  no  habitat  conservation 
plans  (HCPs)  exist  that  include 
Delphinium  bakeri  or  D.  luteum  as 
covered  species.  Subsection  4(b)(2)  of 
the  Act  allows  us  to  exclude  from 
critical  habitat  designation  areas  where 
the  benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  believe 
that  in  most  instances,  the  benefits  of 
excluding  HCPs  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  Section  10(a)(1)(B)  of 
the  Act  authorizes  us  to  issue  permits 
for  the  take  of  listed  species  incidental 
to  otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  an  HCP  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  for  the 
species  to  minimize  and  mitigate  the 
impacts  of  the  permitted  incidental  take. 
Although  "take"  of  listed  plants  is  not 
prohibited  by  the  Act,  listed  plant 
species  may  also  be  covered  in  an  HCP 
for  wildlife  species. 

In  the  event  that  future  HCPs  covering 
Delphinium  bakeri  or  D.  luteum  are 
developed  within  the  boundaries  of  the 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  these  species.  This  will 
be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  would  provide  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  D. 
bakeri  or  D.  luteum.  The  process  would 
also  enable  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  of  the 
species  in  the  context  of  constructing  a 
biologically  configured  system  of 
interlinked  habitat  blocks. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of 
Delphinium  bakeri  or  D.  luteum  and 
appropriate  management  for  those 
lands.  Furthermore,  we  will  complete 
intra-Service  consultation  on  our 
issuance  of  section  10(a)(1)(B)  permits 
for  these  HCPs  to  ensure  permit 
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issuance  will  not  destroy  or  adversely 
modify  critical  habitat. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  critical 
habitat.  We  cannot  exclude  such  areas 
from  critical  habitat  when  such 
exclusion  will  result  in  the  extinction  of 
the  species.  We  will  conduct  an  analysis 
of  the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determination.  When  completed, 
we  will  annovmce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  public  comment  period  on  the 
draft  economic  analysis  and  proposed 
rule  at  that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Delphinium 
bakeri  and  D.  luteum  and  their  habitats, 
and  which  habitats  are  essential  to  the 
conservation  of  these  species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Delphinium  bakeri  and  D. 
luteum  such  as  those  derived  from  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
bird-watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 


values,"  and  reductions  in 
administrative  costs);  and 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  ^d 
imderstanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods:  (1)  You  may  submit 
written  comments  and  information  to 
the  Field  Supervisor  at  the  address 
provided  in  the  ADDRESSES  section 
above;  (2)  You  may  also  comment  via 
the  electronic  mail  (e-mail)  to 
bakers_yellow_larkspur®fws.gov.  Please 
submit  e-mail  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  (1018-AG96] 
and  your  name  and  return  address  in 
your  e-mail  message."  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  e-mail 
message,  contact  us  directly  by  calling 
our  Sacramento  Fish  and  Wildlife  Office 
at  phone  number  (916)  414-6600.  Please 
note  that  the  Internet  address 
bakers_yellow_larkspur@fws.gov  will  be 
closed  out  at  the  termination  of  the 
public  comment  period;  and  (3)  You 
may  hand-deliver  comments  to  our 
Sacramento  office  (see  ADDRESSES 
section  above). 

Oiu-  practice  is  to  make  comments 
available  for  public  review  during 
regular  business  hours,  including  names 
and  home  addresses  of  respondents. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circiunstances,  we  would 
withhold  frtim  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1. 1994  (59  FR 
34270),  we  will  solicit  the  expert 
opinions  of  at  least  three  appropriate 


and  independent  specialists  regarding 
this  proposed  rule.  The  piupose  of  this 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  soimd  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  inunediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  diuing  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
determination  may  di^er  from  this 
proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  within  45  days  of  the  date 
of  publication  of  this  proposal  within 
the  Federal  Register.  We  will  schedule 
public  hearings  on  this  proposal,  if  any 
are  requested,  and  announce  the  dates, 
times,  and  places  of  those  hearings  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  prior  to  the 
first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regiilations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street,  NW. 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Exsec@ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
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rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (0MB).  The 
Service  is  preparing  a  draft  economic 
analysis  of  this  proposed  action.  The 
Service  will  use  this  analysis  to  meet 
the  requirement  of  section  4(b)(2)  of  the 
ESA  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat  and  excluding 
any  area  from  critical  habitat  if  it  is 
determined  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  the 
critical  habitat,  unless  failure  to 
designate  such  area  as  critical  habitat 
will  lead  to  the  extinction  of 
Delphinium  bakeri  or  D.  luteum.  This 
analysis  will  be  available  for  public 
comment  before  finalizing  this 
designation.  The  availability  of  the  draft 
economic  analysis  will  be  announced  in 
the  Federal  Register. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

■  This  discussion  is  based  upon  the 
information  regarding  potential 
economic  impact  that  is  available  to  the 
Service  at  this  time.  This  assessment  of 
economic  effect  may  be  modified  prior 
to  final  Rulemaking  based  upon 
development  and  review  of  the 
economic  analysis  being  prepared 
pursuant  to  section  4(b)(2)  of  the  ESA 
and  E.O.  12866.  This  analysis  is  for  the 
purposes  of  compliance  with  the 
Regulatory  Flexibility  Act  and  does  not 
reflect  the  position  of  the  Service  on  the 
type  of  economic  analysis  required  by 
New  Mexico  Cattle  Growers  Assn.  v. 
U.S.  Fish  &■  Wildlife  Service  248  F.3d 
1277  (10th  Cir.  2001). 

Under  the  Regulatory  Flexibility  Act 
{5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  In 
today's  rule,  we  are  certifying  that  the 


rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale. 

We  must  determine  whether  the 
proposed  rulemaking  will  affect  a 
substantial  nvunber  of  small  entities. 
Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses  (13  CFR  121.201).  Small 
businesses  include  manufactiu'ing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  If  the  proposed 
rulemaking  will  affect  a  substantial 
niunber  of  small  entities,  we  must 
determine  if  there  will  be  a  significant 
economic  impact  on  them. 

To  determine  if  the  rule  would  affect 
a  substantial  niunber  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  [e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
proposed  critical  habitat  designations  of 
very  limited  extent,  we  may  aggregate 
across  all  industries  and  consider 
whether  the  total  number  of  small 
entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  these 
species  are  present.  Federal  agencies  are 
already  required  to  consult  with  us 
under  section  7  of  the  Act  on  activities 
that  they  fund,  permit,  or  implement 
that  may  affect  Delphinium  bakeri  or  D. 
luteum.  If  this  critical  habitat 
designation  is  finalized,  Federal 
agencies  must  also  consult  with  us  if 
their  activities  may  affect  designated 
critical  habitat.  However,  we  do  not 


believe  this  will  result  in  any  additional 
regulatory  biu-den  on  Federal  agencies 
or  their  applicants  because  consultation 
would  already  be  required  due  to  the 
presence  of  the  listed  species,  and  the 
duty  to  avoid  adverse  modification  of 
critical  habitat  would  not  trigger 
additional  regulatory  impacts  beyond 
the  duty  to  avoid  jeopardizing  the 
species. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  these 
species  are  present,  designation  of 
critical  habitat  could  result  in  an 
additional  economic  biu-den  on  small 
entities  due  to  the  requirement  to 
reinitiate  consultation  for  ongoing 
Federal  activities.  However,  we  have 
only  completed  one  conference  and  one 
consultation  on  Delphinium  bakeri  and 
D.  luteum  since  they  were  proposed  for 
listing.  As  a  result,  the  requirement  to 
reinitiate  consultation  for  ongoing 
projects  will  not  affect  a  substantial 
number  of  small  entities. 

When  the  species  are  clearly  not 
present,  designation  of  critical  habitat 
could  trigger  additional  review  of 
Federal  activities  under  section  7  of  the 
Act.  Because  Delphinium  bakeri  and  D. 
luteum  have  been  listed  only  a 
relatively  short  time  and  there  have 
been  few  activities  with  Federal 
involvement  in  these  areas  during  this 
time,  there  is  not  a  detailed  history  of 
consultations  based  on  the  listing  of 
these  species.  Therefore,  for  the 
purposes  of  this  review  and  certification 
under  the  Regulatory  Flexibility  Act,  we 
are  assuming  that  any  bitxire 
consultations  in  the  area  proposed  as 
critical  habitat  will  be  due  to  the  critical 
habitat  designation. 

No  FederaJ  lands  are  included  in  this 
proposed  critical  habitat  designation,  so 
this  rule  will  not  affect  any  small 
entities  involved  in  grazing  or  other 
activities  on  Federal  lands.  On  private 
lands,  activities  that  lack  Federal 
involvement  would  not  be  affected  by 
the  critical  habitat  designation.  Current 
activities  of  an  economic  nature  that 
occur  on  private  lands  in  the  area 
encompassed  by  this  proposed 
designation  are  primarily  agricultural, 
such  as  livestock  grazing  and  farming. 
Because  these  areas  are  zoned  rural  and 
not  near  cities  or  towns,  multiple-unit 
residential  or  commercial  development 
is  unlikely.  Therefore,  Federal  agencies 
.  such  as  the  Economic  Development 
Administration,  which  is  occasionally 
involved  in  funding  municipal  projects 
elsewhere,  is  unlikely  to  be  involved  in 
projects  in  these  areas.  In  rural  regions 
of  Sonoma  and  Marin  counties,  previous 
consultations  under  section  7  of  the  Act 
between  us  and  other  Federal  agencies 
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most  frequently  involved  the  U.S.  Anny 
Corps  of  Engineers  (ACOE)  or  the 
Federal  Highway  Administration 
(FHWA).  In  FHWA  consultations,  the 
applicant  is  either  the  California  State 
Department  of  Transportation  or  the 
County,  neither  of  which  is  considered 
a  small  entity  as  defined  here.  The 
ACOE  consultations  involve  wetlands  or 
waterways  and  occur  due  to  the 
presence  of  species  (or  their  critical 
habitat]  that  spend  at  least  part  of  their 
life  in  aquatic  habitats.  Delphinium 
bakeri  and  D.  luteum  are  upland  plant 
species  and  unlikely  to  be  the  subject  of 
consultations  with  the  ACOE,  unless  the 
project  is  very  large  and  would  include 
wetlands  otherwise  not  associated  with 
these  species.  In  agricultural  areas,  the 
Natural  Resources  Conservation  Service 
(NRCS)  occasionally  funds  activities  on 
farms  or  ranches  that  require 
consultation  with  us.  We  have  not  had 
any  formal  consultations  with  the  NRCS 
on  this  type  of  project  within  Marin  or 
Sonoma  counties  over  the  past  5  years. 
Sonoma  and  Marin  coimties  encompass 
about  1.3  million  acres  of  land  and 
support  over  35  listed  species.  Based  on 
the  low  level  of  past  activity,  we  expect 
few  consultations  with  the  NRCS  or 
other  Federal  agencies  on  the  4,412 
acres  of  non-Federal  lands  proposed  in 
this  rule.  For  these  reasons,  the  Service 
determines  that  the  number  of  small 
entities  likely  to  be  affected  by  this  rule 
will  not  be  substantial. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would . 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  would 
result  in  adverse  modification  of  critical 
habitat.  A  Federal  agency  and  an 
applicant  may  elect  to  implement  a 
reasonable  and  prudent  alternative 
associated  with  a  biological  opinion  that 
has  found  jeopardy  or  adverse 
modification  of  critical  habitat.  An 
agency  or  applicant  could  alternatively 
choose  to  seek  an  exemption  from  the 
requirements  of  the  Act  or  proceed 
without  implementing  the  reasonable 
and  prudent  alternative.  However, 
unless  an  exemption  were  obtained,  the 
Federal  agency  or  applicant  would  be  at 


risk  of  violating  section  7(a)(2)  of  the 
Act  if  it  chose  to  proceed  without 
implementing  the  reasonable  and 
prudent  alternatives. 

Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  meas\u«s  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
adverse  effect  to  critical  habitat.  We  may 
also  identify  discretionary'  conservation 
recommendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,  or  to  gather  information 
that  could  contribute  to  the  recovery  of 
the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  a  very  limited  consultation  history 
for  Delphinium  bakeri  and  D.  luteum  we 
can  only  describe  the  general  kinds  of 
actions  that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  imderstanding  of 
the  needs  of  the  species  and  the  threats 
they  face,  especially  as  described  in  the 
final  listing  rule  and  in  this  proposed 
critical  habitat  designation,  as  well  as 
our  experience  with  similar  listed  plants 
in  California.  In  addition,  the  State  of 
California  listed  D.  bakeri  and  D.  luteum 
as  rare  species  imder  the  California 
Endangered  Species  Act  in  1978,  and 
we  have  also  considered  the  kinds  of 
actions  required  through  State 
consultations  for  this  species.  The  kinds 
of  actions  that  may  be  included  in 
future  reasonable  and  prudent 
alternatives  include  conservation  set- 
asides,  management  of  competing  non- 
native  species,  restoration  of  degraded 
habitat,  construction  of  protective 
fencing,  and  regular  monitoring.  These 
measures  are  not  likely  to  result  in  a 
significant  economic  impact  to  project 
proponents. 

In  summary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 


substantial  number  of  small  entities.  It 
would  not  affect  a  substantial  number  of 
small  entities.  The  entire  designation 
likely  involves  fewer  than  100  privately 
owned  parcels;  many  of  these  parcels 
are  located  in  areas  where  likely  future 
land  uses  are  not  expected  to  result  in 
Federal  involvement  or  section  7 
consultations.  As  discussed  earlier, 
most  of  the  private  parcels  within  the 
proposed  designation  are  currently 
being  used  for  agricultured  purposes 
and,  therefore,  are  not  likely  to  require 
any  Federal  authorization.  In  the 
remaining  areas.  Federal  involvement — 
and  thus  section  7  consultations,  the 
only  trigger  for  economic  impact  under 
this  rule — would  be  limited  to  a  subset 
of  the  area  proposed.  The  most  likely 
Federal  involvement  could  include 
ACOE  permits,  permits  we  may  issue 
under  section  10(a)(1)(B)  of  the  Act, 
FHWA  funding  for  road  improvements, 
and  voluntary  watershed  management 
and  restoration  project  fundisg  by 
NRCS. 

This  rule  would  result  in  project 
modifications  only  when  proposed 
Federal  activities  would  destroy  or 
adversely  modify  critical  habitat.  While 
this  may  occur,  it  is  not  expected 
frequently  enough  to  affect  a  substantial 
number  of  small  entities.  Even  when  it 
does  occur,  we  do  not  expect  it  to  result 
in  a  significant  economic  impact,  as  the 
measures  included  in  reasonable  and 
prudent  alternatives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  We  anticipate 
that  the  kinds  of  reasonable  and  prudent 
alternatives  that  we  would  provide  can 
usually  be  implemented  at  low  cost. 
Therefore,  we  are  certifying  that  the 
proposed  designation  of  critical  habitat 
for  Delphinium  bakeri  and  D.  luteum 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  an  initial  regulatory 
flexibility  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis  we  will 
determine  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  $100  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  or  (c)  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or, 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
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regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

The  Service  will  use  the  economic 
analysis  to  evaluate  consistency  with 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.). 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  enticed 
habitat  for  the  two  Delphinium  species 
from  Marin  and  Sonoma  counties, 
California  in  a  preliminary  takings 
implication  assessment.  This 
preliminary  assessment  concludes  that 
this  proposed  rule  does  not  pose 
significant  takings  implications. 
However,  we  have  not  yet  completed 
the  economic  analysis  for  this  proposed 
rule.  Once  the  economic  analysis  is 
available,  we  will  review  and  revise  this 
preliminary  assessment  as  warranted. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  the  Department  of  the  Interior 
policy,  we  requested  information  from, 
and  coordinated  development  of  this 
critical  habitat  designation  with,  the 
appropriate  State  resource  agencies  in 
California.  Where  the  species  are 
present,  the  designation  of  critical 
habitat  imposes  no  additional 
restrictions  to  those  currently  m  place, 
and  therefore,  has  little  environmental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  these  species  are 
more  clearly  defined,  and  the  primary 


constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  identified.  While  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur  it  may  assist  these  local 
governments  in  long  range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultation  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  proposing  to 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Endangered 
Species  Act.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
principal  constituent  element  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Delphinium  bakeri  and  D.  luteum. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
This  rule  will  not  impose  new 
recordkeeping  or  reporting  requirements 
on  State  or  local  governments, 
individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act,  as 
amended.  We  published  a  notice 
outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244).  This 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 


Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29. 1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175,  and  512  DM  2.  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
Govemment-to-Govemment  basis.  We 
have  determined  that  there  are  currently 
no  Tribal  lands  essential  for  the 
conservation  of  Delphinium  bakeri  or  D. 
luteum  because  they  do  not  support 
populations,  nor  do  they  provide 
essential  habitat.  Therefore,  critical 
habitat  for  D.  bakeri  and  D.  luteum  has 
not  been  designated  on  Tribal  lands. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section) 

Author 

The  primary  authors  of  this  proposed 
rule  are  staff  of  the  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2,  In  §  17.12(h)  revise  the  entries  for 
"Delphiniiun  luteum"  and  for 
"Delphiniiun  bakeri,"  under 
"FLOWERING  PLANTS,"  to  read  as 
follows: 

1 1 7.1 2    Endangered  and  thraataned  plants. 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Crtticai  hatM- 

tat 


Special 
mles 


Flowering  Plants 
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Species 

Historic  range 

Family 

Status 

When  listed 

Critical  habi- 
tat 

Special 

Scientific  name             Common  name 

rules 

•  * 

Delphinium  bakeri ....    Bal<er's  larltspur 

Delphinium  luteum  ...    Yellow  larkspur  

•  • 

• 

U.S.A.  (CA) 

U.S.A.  (CA) 

* 

• 

.    Ranunculaceae  ... 
Ranunculaceae  ... 

• 

• 

...    E 
...    E 

* 

* 

681 
681 

• 

* 

17.96(b) 
17.96(b) 

NA 
NA 

3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7, 
2000,  amend  paragraph  (b)  by  adding 
critical  habitat  for  Delphinium  bakeri 
and  for  Delphinium  luteum  in 
alphabetical  order  imder  Family 
Ranunculaceae  to  read  as  follows: 

§17.96    Critical  habitat— plants. 

***** 

(b)*  *  * 

Family  Ranimculaceae:  Delphinium 
bakeri  (Baker's  larkspur) 

(1)  Oitical  habitat  units  are  depicted 
for  Sonoma  and  Marin  counties, 
California,  on  the  maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Delphinium  bakeri 
are  the  habitat  components  that  provide: 


(i)  Soils  that  are  derived  from 
decomposed  shale; 

(ii)  Plant  communities  that  support 
associated  species,  including,  but  not 
limited  to:  Umbellularia  californica 
(California  bay),  Aesculus  californica 
(California  buckeye),  and  Quercus 
agri folia  (coastal  live  oak).  Other  native 
plants  associated  with  D.  bakeri 
include — Baccharis  pulularis  ssp. 
consanguinea  (coyotebrush), 
Symphorcarpos  cf.  rivularis 
(snowberry),  Rubus  ursinus  (dlalifomia 
blackberry),  Pteridium  aqulinum 
(braken  fern),  Polystichum  munitum 
(Sword  fern),  Pityrogramma  triangularis 
(goldback  fern),  Dryopteris  arguta 
(coastal  woodfem),  Adiantum  jordanii 
(maidenhair  fern),  and  Polypodium 
glycyrrhiza  (licorice  fern);  and 


(iii)  Mesic  conditions  on  extensive 
north-facing  slopes. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  nmways 
and  buildings,  other  paved  areas,  lawns, 
and  other  lu'ban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  Habitat  Map  Units. 

(i)  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 
quadrangles  obtained  from  the  State  of 
California's  Stephen  P.  Teale  Data 
Center.  Proposed  critical  habitat  tmits 
were  then  mapped  using  Universal 
Transverse  Mercator  (UTM)  coordinates. 

(ii)  Map  1 — Index  map  follows: 
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(5)  Unit  Bl:  Sonoma  County,  4250710;  499510,  4250490;  499840, 

California.  4250710;  499880,  4250840;  500250, 

(i)  From  USGS  1:24,000  quadrangle  4250840;  500580,  4250770;  500730, 

maps  Camp  Meeker  and  Duncan  Hills,  4250780;  501020.  4250950;  501080, 

California,  land  bovmded  by  the  4251070;  501360,  4251270;  501520, 

following  UTMIO  NAD83  coordinates  4251370;  501730,  4251520;  502100, 

(E,N): 498360, 4249440;  498030,  4251370;  502190,  4251180;  502120, 

4249650; 498040,  4249990;  498160,  4251090; 501830,  4251060;  501570, 

4250150; 498430,  4250320;  498420,  4250750; 501380,  4250720;  501400, 

4250440; 499140,  4250680;  499380,  4250360;  501230,  4250330;  501090, 


4250220;  501070,  4250030;  500720. 
4249960;  500550,  4249990;  500220, 
4249930;  500190,  4249700;  499680, 
4249760;  499520,  4249850;  499250. 
4249830;  499210,  4249730;  498880, 
4249750; 498620,  4250050;  498600. 
4249490;  498360.  4249440 

(ii)  Map  2— Unit  Bl  follows: 
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(6)  Unit  B2:  Marin  County,  California.  4223760;  519410,  4223800;  519530, 

(i)  From  USGS  1:24,000  quadrangle  4223970;  519640,  4224090;  519830, 

maps  Petaluma  and  Point  Reyes  NE,  4224140;  519980,  4224160;  520440, 

California,  land  bounded  by  the  4224100;  520760,  4224100;  520990, 

following  UTMlO  NAD83  coordinates  4224170;  521130,  4224160;  521460. 

(E,N):  521780,  4222900;  521560,  4224080;  521740,  4223960;  521820, 

4223000; 521350,  4223070;  521230,  4223870; 521960, 4223770;  522130, 

4223130; 520980, 4223320;  520890.  4223810; 522290. 4224000;  522320, 

4223460; 520680. 4223430;  520220,  4224070; 522480,  4224160;  522550. 

4223440; 520100,  4223460;  519940,  4224310;  522830.  4224380;  523160. 

4223460; 519870,  4223360;  519720,  4224240; 523340,  4224250;  523470, 

4223280; 519510,  4223340;  519400.  4224360; 523660.  4224430;  523750, 

4223480; 519350. 4223630;  519360.  4224480; 523920.  4224510;  524070, 


4224620; 524460, 4224710;  524860. 
4224530;  525010, 4224370; 525030, 
4224250; 524690, 4224190; 524590, 
4224200;  524360,  4224100; 524280, 
4223950; 524050, 4223780; 523920. 
4223650;  523700.  4223480;  523600. 
4223640; 523480. 4223720;  523210. 
4223700; 522880. 4223510; 522650, 
4223450; 522370. 4223230;  522170. 
4223120; 522050. 4223080; 521860. 
4222980;  521780.  4222900 
(ii)  Map  3— Unit  B2  follows: 
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Family  Ranunculaceae:  Delphinium 
luteum  (Yellow  larkspur) 

(1)  Critical  habitat  units  are  depicted 
for  Sonoma  and  Marin  counties, 
California,  on  the  maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Delphinium 
luteum  are  the  habitat  components  that 
provide: 

(i)  Plant  communities  that  support  the 
appropriate  associated  species, 
including  north  coastal  scrub  or  coastal 
prairie  communities; 

(ii)  Soils  derived  from  sandstone  or 
shale,  with  rapid  runoff  and  high 


erosion  potential,  such  as  Kneeland  or 
Yorkville  series  soils; 

(iii)  Generally  north  aspected  areas 
near  steep  sloped  canyon  walls;  and 

(iv)  Habitat  upslope  and  downslope 
from  known  populations  to  maintain 
disturbance  such  as  occasional  rock 
slides  or  soil  slumping  that  the  species 
appears  to  require. 

(3)  Critical  habitat  does  not  include 
man-made  existing  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 


containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  Habitat  Map  Units. 

(i)  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 
quadrangles  obtained  from  the  State  of 
California's  Stephen  P.  Teale  Data 
Center.  Proposed  critical  habitat  imits 
were  then  mapped  using  Universal 
Transverse  Mercator  (UTM)  coordinates. 

(i)  Index  map  follows. 
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(5)  Unit  Ll:-Bodega  Bay,  Sonoma 
County,  California. 

(i)  From  USGS  1:24.000  quadrangle 
map  Bodega  Head.  Lands  bounded  by 
the  following  UTMIO  NAD83 
coordinates  {E,N):  496820,  4241560; 
496870, 4241690;  497130,  4241990; 
497110, 4242130; 497170,  4242240; 
497250, 4242220;  497470,  4242550; 
497440, 4242700;  497930,  4242940; 
498340,  4242940;  498430,  4243040; 
498640, 4242960;  498720,  4243080; 
499110,  4243090;  499410,  4242960; 
499690,  4242760;  499650,  4242560; 
500250, 4242210;  500030,  4241880; 
500140, 4241320;  499900,  4240730; 
499750,  4240650;  498690,  4240750; 


498220, 4241010;  497940,  4241050; 
497590,  4241010;  497450,  4241220; 
497500, 4241630;  497750,  4241830; 
497760,  4241970;  497720,  4242010; 
497630, 4242010;  497520,  4241940; 
497480, 4241850;  497320,  4241860; 
497170, 4241680;  497100,  4241500; 
497030, 4241410;  496910,  4241440; 
496820, 4241560; 

(6)  Unit  L2:  Estero  Americano,  Marin 
Coimty,  California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Valley  Ford.  Lands  bounded  by  the 
following  UTMIO  NAD83  coordinates 
(E,N):  499970,  4238100;  500010, 
4238150; 500010,  4238240;  499870, 
4238480;  500010,  4238710;  500140, 
4238860;  500280,  4238940;  500470, 


4238970; 500580, 4239030;  500630, 
4239070; 500720,  4239040;  500850, 
4238840;  500890,  4238860;  500970, 
4238830;  501050,  4238740;  501170, 
4238740;  501180,  4238650;  501300, 
4238460; 501440, 4238320;  501510, 
4238120; 501340, 4238000;  501270, 
4238010; 501190,  4238000;  501120. 
4238010;  500900, 4237990;  500870, 
4237960; 500860,  4237860;  500730, 
4237850;  500570,  4237760;  500470, 
4237800; 500380, 4237730;  500250, 
4237890;  500240,  4237940;  500180, 
4237980;  499990,  4238060;  499970, 
4238100 

(ii)  Map  2 — Units  Ll  and  L2  follows: 
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(7)  Unit  L3:  Estero  de  San  Antonio, 
Marin  County,  California. 

From  uses  1:24,000  quadrangle  map 
Valley  Ford.  Lands  bounded  by  the 
following  UTMlO  NAD83  coordinates 
(E,N):  502060,  4235600;  502110, 
4235750;  502230,  4235770;  502300, 
4235840;  502350,  4235930;  502370, 
4236030; 502410, 4236100;  502510, 
4236150; 502700, 4236150;  502900, 
4235910;  503010,  4235860;  502900, 
4236160;  502870,  4236120;  502700. 
4236260: 502880. 4236400;  503060, 
4236370;  503130,  4236240; 503070, 
4236180;  503090,  4236010;  503200, 
4235950;  503260,  4235990;  503170, 
4236090; 503280, 4236180;  503410, 
4236100;  503470, 4236040;  503430. 
4235810;  503460,  4235720;  503600. 
4235580;  503800,  4235490;  503950, 
4235300;  504020,  4235010;  504030, 
4234810;  504000,  4234630;  503920. 
4234390;  503780,  4234410;  503780, 


4234890;  503710,  4234990;  503610, 
4234970;  503520.  4234840;  503560, 
4234620; 503580,  4234470;  503520, 
4234440;  503350,  4234580;  503360, 
4234710; 503250, 4234860; 502990, 
4234970; 502950, 4235100;  502700, 
4235170; 502710, 4235260;  502810, 
4235330;  502800,  4235510;  502580, 
4235480;  502510,  4235510;  502530, 
4235580;  502390,  4235560;  502310, 
4235470; 502200,  4235470;  502060, 
4235600; 

(8)  Unit  L4:  Tomales,  Marin  Coimty, 
California 

(i)  From  U8GS  1:24,000  quadrangle 
map  Tomales.  Lands  bounded  by  the 
following  UTMIO  NAD83  coordinates 
{E,N):  506200,  4229650;  506000, 
4229960;  506040,  4230020;  506330, 
4230130; 506450,  4230630;  506550, 
4230640; 506760,  4230830;  506840, 
4231090;  507070,  4231150;  507230, 
4231260; 507340.  4231460;  507170, 


4231740; 507270. 4231860; 507400. 
4231820;  507550. 4231930;  507660. 
4231930; 507780.  4232080;  507810. 
4232220; 507870. 4232340;  507990. 
4232290; 508250,  4232250;  508320, 
4232050; 508110, 4231810;  508090, 
4231660; 507960,  4231700; 507920, 
4231670; 507950, 4231580;  507630, 
4231410;  507520,  4231200;  507560, 
4230830;  507560,  4230620;  507510, 
4230590; 507490,  4230470;  507440, 
4230300; 507440, 4230220;  507330, 
4230050;  507300,  4229930;  507320, 
4229820;  507310,  4229770;  507230, 
4229730;  507060, 4229730;  506960, 
4229740; 506780. 4229830;  506710, 
4229840; 506580, 4229790; 506600, 
4229860; 506720, 4230150;  506770. 
4230340;  506640. 4230230; 506460. 
4230020;  506200.  4229650; 

(ii)  Map  7 — Units  L3  and  L4  follows: 
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Dated:  June  11,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  02-15340  Filed  6-17-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  July  24,  2002,  in  Crescent 
City,  California.  The  purpose  of  the 
meeting  is  to  discuss  the  selection  of 
Title  II  projects  under  Public  Law  106- 
393,  H.R.  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 

DATES:  The  meeting  will  be  held  on  July 
24,  2002  from  6  to  8:30  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Rancheria  Community 
Center,  2298  Norris  Avenue,  Suite  B, 
Crescent  City,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  E-mail: 
lchapmah@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  This  will 

be  the  ninth  meeting  of  the  committee 
and  will  focus  on  selecting  Title  II 
projects.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  June  7,  2002 
S.E.  Woltering, 

Forest  Supervisor. 

(FR  Doc.  02-15241  Filed  6-17-02;  .8:45  am] 

BHJJNG  COOE  3410-11-M 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

l^ke  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  County  Resource 
Advisory  Committee  (RAC)  will  hold  a 
meeting. 

DATES:  The  meeting  will  be  held  on  June 
27.  2002,  from  3  P.M.  to  6  P.M. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Lake  County  Board  of  Supervisor's 
Chambers  at  255  North  Forbes  Street, 
Lakeport. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Mcintosh,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Upper  Lake  Ranger 
District,  10025  Elk  Mountain  Road, 
Upper  Lake,  CA  95485.  (707)  275-2361; 
EMAIL  dmcintosh@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
and  approval  of  the  minutes  of  the 
March  meeting;  (2)  apply  Criteria  to 
Submitted  Proposals;  (3)  Select  Projects 
that  best  meet  the  Evaluation  Criteria; 
(4)  Recommend  Projects;  and  (5)  Public 
Comment  period.  The  meeting  is  open 
to  the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportimity  to  address  the 
Committee  at  that  time. 

Dated:  June  10.  2002. 
Blaine  P.  Baker. 

Designated  Federal  Officer. 

[FR  Doc.  02-15277  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1231] 

Expansion  of  Foreign-Trade  Zone  8, 
Toideo,  Ohio,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Toledo-Lucas  County 
Port  Authority,  grantee  of  Foreign-Trade 
Zone  8,  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ 


status  to  a  site  (462  acres)  at  the  Cedar 
Point  Development  Park  located  in 
Oregon,  Ohio  (Site  4),  within  the 
Toledo/Sandusky  Customs  port  of  entry 
(FTZ  Docket  54-2000;  filed  9/19/00; 
amended  3/4/oi); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  58044,  9/27/00)  and  the 
application,  as  amended,  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal,  as  amended,  is  in  the 
public  interest; 

■  Now,  therefore,  the  Board  hereby 
orders: 

The  application,  as  amended,  to 
expand  FTZ  8  is  approved,  subject  to 
the  Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  7th  day  of 
June  2002. 

Faryar  Stiirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  02-15343  Filed  6-17-02;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1233] 

Expansion  of  Foreign-Trade  Zone  204 
Trl-Cnies,  Tennessee/Virginia  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Tri-Cities  Airport 
Commission,  grantee  of  Foreign-Trade 
Zone  204,  submitted  an  application  to 
the  Board  for  authority  to  expand  FTZ 
204  to  include  a  new  site  at  the  Holston 
Business  and  Technology  Park  (Site  8) 
in  Kingsport  (Hawkins  County). 
Tennessee,  and  a  new  site  at  the 
Washington  County  Industrial  Park  (Site 
9)  in  Johnson  City  (Washington  County), 
Tennessee  (FTZ  Docket  42-2001;  filed 
10/26/01  and  amended  12/22/01); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
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Register  (66  FR  55637, 11/2/01)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 

Tlations;  and, 
hereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application,  as  amended,  to 
expand  FTZ  204  is  approved,  subject  to 
the  Act  and  the  Board's  regulations, 
including  Section  400.28,  and  further 
subject  to  the  Board's  standard  2,000- 
acre  activation  limit. 

Signed  at  Washington,  DC.  this  7th  day  of 
June  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

(FR  Doc.  02-15344  Filed  6-17-02;  8:45  am] 
BILLMG  CODE  aSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  No.  27-2002] 

Foreign-Trade  Zone  12— McAllen, 
Texas,  Area;  Application  for  Expansion 

An  applicati()p  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  McAIlen  Economic 
Development  Corporation,  grantee  of 
Foreign-Trade  Zone  12,  McAllen,  Texas, 
requesting  authority  to  expand  its  zone 
to  include  an  additional  site  in  the 
McAllen,  Texas,  area,  within  the 
Hidalgo/Pharr  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  11,  2002. 

FTZ  12  was  approved  on  October  23. 
1970  (Board  Order  84,  35  FR  16962, 11/ 
3/70)  and  expanded  on  May  2, 1984 
(Board  Order  254,  49  FR  22842,  6/1/84), 
on  June  19, 1990  (Board  Order  469,  55 
FR  26225,  6/27/90),  and  on  April  29, 
1996  (Board  Order  819,  61  FR  21157,  5/ 
9/96).  The  zone  currently  consists  of: 
Site  1  (775  acres,  2  parcels) — McAllen 
Southwest  Industrial  Area,  Hidalgo 
Coimty:  Parcel  1  (80  acres)  located  at 
FM  1016  and  Ware  Road  and  Parcel  2 
(695  acres)  located  on  FM  1016  between 
Bentsen  Road  and  Shary  Road;  and,  Site 
2  (8.5  acres) — at  the  Air  Cargo  Facility 
within  McAllen  Miller  International 
Airport  complex,  McAllen. 


The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  two  additional  psucels 
at  Site  1  within  the  McAllen  Southwest 
Industrial  Area:  Parcel  3  (50  acres)  at  the 
warehouse  facility  of  Am-Mex  Products, 
Inc.,  3801  West  Military  Highway, 
Hidalgo  County;  and  Parcel  4  (40  acres) 
at  the  warehouse  facility  of  Millard 
Refiigerated  Services,  6800  South  Ware 
Road,  Hidalgo  County.  No  specific 
manufacturing  authority  is  being 
requested  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

F^iblic  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street  NW,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
August  19,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
September  3,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  offices  of  the  McAllen 
Economic  Development  Corporation, 
6401  South  33rd  Street,  McAllen,  TX 
78503. 

Dated:  June  11,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-15342  Filed  6-17-02;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-809] 

Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  from  the  Republic  of  Korea; 
Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  In  response  to  a  letter  from 
Husteel  Co.,  Ltd.  notifying  the 
Department  of  Commerce  that  its 
corporate  name  has  changed  from 
Shinho  Steel  Co.,  Ltd.,  the  Department 
of  Commerce  is  initiating  a  changed 
circumstances  administrative  review  of 
the  antidumping  duty  order  on  certain 
circular  welded  non-alloy  steel  pipe 
from  the  Republic  df  Korea  (see  Notice 
of  Antidumping  Orders:  Certain  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Brazil,  the  Republic  of  Korea  ("Korea"), 
Mexico,  and  Venezuela  and 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Welded  Non  -Alloy  Steel  Pipe  from 
Korea  (57  FR  49453,  November  2. 
1992)). 

EFFECTIVE  DATE:  June  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suresh  Maniam  or  Scott  Hollemd, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-0176 
and  (202)  482-1279,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  Part  351  (April  2002). 

Scope  of  the  Review 

The  merchandise  subject  to  this 
review  is  circular  welded  non-alloy 
steel  pipe  and  tube,  of  circular  cross- 
section,  not  more  than  406.4mm  (16 
inches)  in  outside  diameter,  regardless 
of  wall  thickness,  surface  finish  (black, 
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galvanized,  or  painted),  or  end  finish 
(plain  end,  beveled  end,  threaded,  or 
threaded  and  coupled).  These  pipes  and 
tubes  are  generally  known  as  standard 
pipes  and  tubes  and  are  intended  for  the 
low-pressure  conveyance  of  water, 
steam,  natural  gas,  air,  and  other  liquids 
and  gases  in  plumbing  and  heating 
■  systems,  air-conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipe  may  also  be 
used  for  light  load-bearing  applications, 
such  as  for  fence  tubing,  and  as 
structural  pipe  tubing  used  for  framing 
and  as  support  members  for 
reconstruction  or  load-bearing  purposes 
in  the  construction,  shipbuilding, 
trucking,  farm  equipment,  and  other 
related  industries.  Unfinished  conduit 
pipe  is  also  included  in  this  order. 

All  carbon-steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
this  review  except  line  pipe,  oil-coimtry 
tubular  gpods,  boiler  tubing,  mechanical 
tubing,  pipe  and  tube  hollows  for 
redraws,  finished  scaffolding,  and 
finished  conduit.  In  accordance  with  the 
Departmeht's  Final  Negative 
Determination  of  Scope  Inquiry  on 
Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  and  Tube  from  Brazil,  the 
Republic  of  Korea,  Mexico,  and 
Venezuela  (61  FR  11608,  March  21, 
1996),  pipe  certified  to  the  API  5L  line- 
pipe  specification  and  pipe  certified  to 
both  the  API  5L  line-pipe  specifications 
and  the  less-stringent  ASTM  A-53 
standard-pipe  specifications,  which  falls 
within  the  physical  parameters  as 
outlined  above,  and  entered  as  line  pipe 
of  a  kind  used  for  oil  and  gas  pipelines 
is  outside  of  the  scope  of  the 
.  antidumping  duty  order. 

Imports  of  these  products  are 
currently  classifiable  imder  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS") 
subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Initiation  of  Changed  Circumstances 
Review 

On  May  2,  2002,  Husteel  Co.,  Ltd. 
("Husteel"),  notified  the  Department 
that,  as  of  April  1,  2002,  its  corporate 
name  changed  from  Shinho  Steel  Co., 
Ltd.  ("Shinho"  is  a  company  subject  to 
the  antidumping  duty  order  on  certain 
circular  welded  non-alloy  steel  pipe 
from  Korea),  and  requested  that  the 
Department  initiate  a  changed 
circiunstances  review  to  confirm  that 


Husteel  is  the  successor-in-interest  to 
Shinho.  Husteel  also  requested  that  the 
Department  issue  the  preliminary 
results  of  the  changed  circumstances 
review  in  conjunction  with  the  notice  of 
initiation,  in  accordance  with  19  CFR 
351.221(c)(3)(ii). 

Husteel  provided  documentation  to 
support  the  name  change,  consisting  of 
the  minutes  of  the  shareholders' 
meeting  where  the  name  change  was 
approved,  comparison  chart  of  the 
articles  of  incorporation,  court 
certification  of  the  name  change,  and  a 
new  business  registration  certificate 
issued  by  tax  authorities.  Husteel  has 
stated  that  the  company's  owners, 
management  structure,  production 
facilities,  supplier  relationships  and 
customer  base  remain  imchanged,  but 
has  not  provided  documentation 
supporting  these  statements. 

Pursuant  to  section  751  (b)(1)  of  the 
Act,  the  Department  will  conduct  a 
changed  circumstances  review  upon 
receipt  of  information,  or  a  request  from 
an  interested  party,  concerning  an 
antidiunping  duty  order  which  shows 
changed  circvunstances  sufficient  to 
warrant  a  review  of  the  order.  The 
information  submitted  by  Husteel  shows 
changed  circumstances  sufficient  to 
warrant  a  review.  See  19  CFR 
351.216(c). 

Concerning  Husteel's  request  that  the 
Department  issue  the  preliminary 
results  of  the  changed  circumstances 
review  in  conjunction  with  the  notice  of 
initiation,  Husteel  has  not  provided 
sufficient  evidence  to  support  a 
preliminary  finding.  In  making 
successor-in-interest  determinations,  the 
Department  examines  several  factors 
including,  but  not  limited  to,  changes 
in:  (1)  management;  (2)  production 
facilities;  (3)  supplier  relationships;  and 
(4)  customer  base.  See  e.g..  Brass  Sheet 
and  Strip  from  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  20460,  20461  (May  13, 
1992).  While  no  single  factor,  or 
combination  of  factors,  will  necessarily 
be  dispositive,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  its  predecessor 
company  if  the  resulting  operations  are 
essentially  the  same  as  the  predecessor 
company.  See  e.g.,  id.  and  Industrial 
Phosphoric  Acid  from  Israel:  Final 
Results  of  Changed  Circumstances 
Review,  59  FR  6944,  6945  (February  14, 
1994).  Thus,  if  the  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
its  predecessor,  the  Department  will 
treat  the  new  company  as  the  successor- 
in-interest  to  the  predecessor.  In  this 


instance,  while  Husteel  has  stated  for 
the  record  that  the  company's  owners, 
management  structure,  production 
facilities,  supplier  relationships  and 
customer  base  remain  unchanged,  it  has 
not  provided  evidence  supporting  these 
statements. 

Therefore,  in  accordance  with  section 
751(b)(1)  of  the  Act  and  sections  19  CFR 
351.216(b)  and  351.221(b)(1),  we  are 
initiating  a  changed  circumstances 
administrative  review  to  determine 
whether  entries  naming  Husteel  as 
manufactiu-er  or  exporter  should  receive 
the  cash  deposit  rate  currently  applied 
to  Shinho. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circimistances 
antidumping  duty  administrative 
review,  in  accordance  with  19  CFR 
351.221(b)(4)  and  351.221(c)(3)(i), 
which  will  set  forth  the  Department's 
preliminary  factual  and  legal 
conclusions.  The  Department  will  issue 
its  final  results  of  review  in  accordance 
with  the  time  limits  set  forth  in  19  CFR 
351.216(e). 

This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act. 

Dated:  June  12.  2002 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 
Administration,  Group  1. 
[PR  Doc.  02-15345  Filed  6-17-02;  8:45  am] 
BILUNO  CODE  3510-DS-S 


DEPARTMENT  OP  COMIMERCE 
International  Trade  Administration 

[A-570-504] 

Petroleum  Wax  Candles  from  the 
People's  Republic  of  China:  Notice  of 
Final  Results  of  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
summary:  On  January  24,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  new  shipper  review  of  the 
antidumping  duty  order  on  petroleimi 
wax  candles  from  the  People's  Republic 
of  China  (PRC).  See  Preliminary  Results 
of  Antidumping  Duty  New  Shipper 
Review:  Petroleum  Wax  Candles  from 
the  People's  Republic  of  China,  67  FR 
3478  (January  24,  2002)  (Preliminary 
Results).  The  new  shipper  review  covers 
the  period  August  1,  2000  through 
January  31,  2001. 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  to  the 
margin  calculations.  Therefore,  the  final 
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resxilts  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margin  for  the  reviewed  firm' 
is  listed  below  in  the  section  entitled 
"Final  Results  of  Review." 
EFFECTIVE  DATE:  June  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Gannon  or  Javier  Barrientos 
Antidumping/Coxmtervailing  Duty 
Enforcement  Office  VII,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone  (202)  482-0162  and  (202) 
482-2243.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all     - 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act),  as 
amended.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001).  The  Department  has  conducted 
this  new  shipper  review  in  accordance 
with  section  751  of  the  Act. 

Background 

The  company  covered  by  this  new 
shipper  review  is  Shanghai  New  Star 
Im/Ex  Co.,  Ltd.  (New  Star).  Since  the 
publication  of  the  Preliminary  Results, 
the  following  events  have  occurred.  On 
February  13,  2002,  we  received  a  timely 
submission  of  publicly  available 
information  on  the  siurogate  values  for 
petroleum  wax  candles  from  the 
National  Candles  Association,  petitioner 
in  this  proceeding.  On  February  24, 
2002,  we  received  case  briefs  from  New 
Star  and  petitioner.  On  March  4,  2002, 
we  received  rebuttal  briefs  from  New 
Star  and  petitioner.  New  Star's  briefs 
were  filed  not  only  on  its  own  behalf, 
but  also  on  behalf  of  its  U.S.  importer. 
On  April  12,  2002,  the  Department 
issued  its  notice  of  extension  of  the  time 
limit  for  the  final  results  of  the 
antidumping  new  shipper  review  to 
May  30,  2002.  See  Petroleum  Wax 
Candles  from  the  People's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limit  for  Final  Results  of  the 
Antidumping  New  Shipper  Review,  (67 
FR  19160,  April  18,  2002).  On  May  7, 
2002,  the  Department  held  a  public 
hearing.  The  Department  has  now 
completed  this  review  in  accordance 
with  section  751.  (a)(2)(B)  of  the  Act. 

Scope  of  Antidumping  Duty  Order 

The  products  covered  by  this  order 
are  certain  scented  or  unscented 
petroleum  wax  candles  made  frtim 
petroleum  wax  and  having  fiber  or 


paper-cored  wicks.  They  are  sold  in  the 
following  shapes:  tapers,  spirals,  and 
straight-sided  dinner  candles;  rounds, 
columns,  pillars,  votives;  and  various 
wax-filled  containers.  The  products 
were  classified  under  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
item  755.25,  Candles  and  Tapers.  The 
products  are  currently  classified  imder 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  3406.00.00. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  briefs  filed  by 
parties  to  this  new  shipper  review  are 
addressed  in  the  Memorandum  from 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement 
Group  HI,  toFaryar  Shirzad.  Assistant 
Secretary  for  Import  Administration: 
Issues  and  Decision  Memorandum  for 
the  Final  Results  of  the  Antidumping 
New  Shipper  Review  of  Petroleum  Wax 
Candles  from  the  People's  Republic  of 
China,  dated  May  30,  2001  [Decision 
Memo),  which  is  hereby  adopted  by  this 
notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
Appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandxmi,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  internet 
at  http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 

Separate  Rates 

In  the  Preliminary  Results,  we  foimd 
that  New  Star  met  the  requirements  for 
receiving  a  separate  rate.  No  new 
information  or  evidence  of  changed 
cimunstances  has  been  presented  since 
then  to  warrant  reconsideration  of  this 
finding.  Accordingly,  New  Star  has  been 
assigned  a  separate  rate,  the  rate  listed 
below  under  "Final  Results  of  Review," 
for  purposes  of  these  final  results. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  These 
include  changes  to  the  :  time  period 
chosen  for  factor  values;  inflation 
adjustment  for  electricity;  percent 
factors  for  factory  overhead,  SG&A,  and 


profit;  and,  foreign  port  brokerage, 
handling,  and  loading  costs.  For  a 
discussion  of  the  issues  and  changes 
made,  refer  to  the  Decision  Memo. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  exists  for  the 
period  August  1,  2000  through  January 
31,2001: 


Manufacturer/Exporter 

Percent 

Shanghai  New  Star  Import/Ex- 
port Co.,  Ltd 

95.22% 

Assessment  Rates 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  (Customs) 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  We  have  calculated 
importer-specific  assessment  rates.  We 
will  direct  Customs  to  assess  the  rate 
against  the  entered  customs  value  for 
each  entry  of  subject  merchandise  from 
New  Star  during  the  POR. 

Cash  Deposit  Requirements 

The  deposit  requirement  at  the  rate 
noted  above,  under  "Final  Results  of 
Review,"  will  be  effective  for  all 
shipmeiits  exported  by  New  Star  of 
petroleum  wax  candles  from  the  PRC 
entered,  of  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the  date  of 
publication  of  this  notice,  as  provided 
by  section  751(a)(2)(C)  of  the  Act. 

For  all  other  companies,  the  following 
rates  are  in  effect  and  remain  unaffected 
by  the  results  of  this  new  shipper 
review:  (1)  for  previously-reviewed  PRC 
and  non-PRC  exporters  with  separate 
rates,  the  cash  deposit  rate  will  be  the 
company-specific  rate  established  for 
the  most  recent  period;  (2)  for  all  other 
PRC  exporters,  the  rate  will  be  the 
ciurent  PRC-wide  ad  valorem  rate, 
which  is  54.21  percent;  and  (3)  for  all 
other  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

Notifications  to  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failiue  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidimiping 
duties  ocaured  and  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
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protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  new  shipper  review  and  notice 
are  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

DATED:  May  30.  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
A  dministration . 

Appendix 

List  of  Issues 

1.  Affiliation  of  Exporter  and  U.S. 
Importer 

2.  Time  Periods  for  Factor  Values 

3.  Factor  Value  For  Coal 

4.  Inflation  Adjustment  For  Electricity 

5.  Factor  Identification  For  Additive 

6.  Percent  Factors  For  Factory 
Overhead,  SG&A,  and  Profit 

7.  Number  of  Labor  Hours  Incurred  in 
Candle  Production 

8.  Ocean  Freight 

9.  Foreign  Port  Brokerage,  Handling, 
and  Loading  Expenses  And  Marine 
Insurance 

IFR  Doc.  02-15341  Filed  6-17-02;  8.45  am] 
BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-869] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Structural  Steel  Beams 
From  the  People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final 
determination  of  sales  at  less  than  fair 
value. 

SUMMARY:  On  May  20,  2002,  we 
published  in  the  Federal  Register  our 

notice  of  final  determination  of  sales  at 
less  than  fair  value.  See  Final 
Determination  of  Sales  at  L0ess  Than 
Fair  Value:  Structural  Steel  Beams  from 
the  People's  Republic  of  China,  67  FR 
35479  (May  20,  2002).  We  are  amending 
our  final  determination  to  correct 
clerical  and  ministerial  errors 
discovered  with  respect  to  the 


antidiunping  duty  margin  calculations 
for  Maanshan  Iron  &  Steel  Co.,  Ltd. 
EFFECTIVE  DATE:  June  18.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Lyn 
Johnson  or  Richard  Rimlinger,  AD/CVD 
Enforcement  Group  I,  Office  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1,  2000,  through  March  31,  2001. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  regulations  of  the 
Department  of  Commerce  (the 
Department)  are  to  19  CFR  part  351 
(April  2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  20,  2002,  we  published  in  the 
Federal  Register  our  final  determination 
that  structural  steel  beams  from  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735(a)  of 
the  Act.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Structural  Steel  Beams  from  the 
People's  Republic  of  China,  67  FR  35479 
(May  20,  2002),  and  accompanying 
Issues  and  Decision  Memorandum 
(Final  Determination).  Following 
publication,  the  Department  discovered 
two  ministerial  errors  it  made  in  the 
language  it  used  in  the  notice  published 
in  the  Federal  Register.  On  May  28. 
2002,  the  Committee  for  Fair  Beam 
Imports  and  its  individual  members  (the 
petitioners)  filed  timely  comments  on 
the  Final  Determination.  Some  of  the 
petitioners'  comments  were  allegations 
of  ministerial  errors  and  others  were 
issues  being  raised  for  the  first  time.  On 
Jime  3,  2002.  the  respondent,  Maanshan 
fron  &  Steel  Co,  Ltd.  (Maanshan),  filed 
timely  rebuttal  comments. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
doubly-symmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 


or  not  drilled,  punched,  notched, 
painted,  coated,  or  clad.  These 
structiual  steel  beams  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes.  All  the  products  that  meet 
the  physical  and  metallurgical 
descriptions  provided  above  are  within 
the  scope  of  this  investigation  unless 
otherwise  excluded.  The  following 
products  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
investigation:  (1)  Structural  steel  beams 
greater  than  400  pounds  per  linear  foot, 
(2)  structural  steel  beams  that  have  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches,  and  (3)  structiual 
steel  beams  that  have  additional 
weldments,  connectors,  or  attachments 
to  I-sections,  H-sections,  or  pilings; 
however,  if  the  only  additional 
weldment,  connector  or  attachment  on 
the  beam  is  a  shipping  brace  attached  to 
maintain  stability  during  transportation, 
the  beam  is  not  removed  from  the  scope 
definition  by  reason  of  such  additional 
weldment,  connector,  or  attachment. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings 
7216.32.0000,  7216.33.0030, 
7216.33.0060,  7216.33.0090, 
7216.50.0000,  7216.61.0000, 
7216.69.0000,  7216.91.0000, 
7216.99.0000,  7228.70.3040,  and 
7228.70.6000.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Analysis  of  Comments  Received 

The  Department's  regulations  define  a 
ministerial  error  as  one  involving 
"addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial.  "  See  19  CFR  351.224(f). 
After  reviewing  the  allegations,  we  have 
determined,  in  accordance  with  19  CFR 
351.224,  that  the  Final  Determination 
includes  ministerial  errors.  Therefore, 
we  have  made  changes,  described  in  the 
section  below,  to  the  final 
determination. 

Changes  Since  to  Final  Determination 

We  have  made  the  following  changes 
to  the  notice  published  in  the  Federal 
Register  and  our  margin  calculations. 
Please  see  the  Decision  Memorandum 
accompanying  this  notice  for  a  detailed 
discussion  of  these  changes. 
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(1)  At  67  FR  35480  of  the  Final 
Determination,  in  the  "Changes  Since 
the  Preliminary  Determination"  section, 
the  Department  stated  mistakenly  at 
(6){c)  that  "  *  *  *  [it]  used  a  brokerage 
and  handling  cost  based  on  bulk 
products  instead  of  stainless  steel 
products."  This  statement  is  incorrect 
and,  therefore,  the  stated  cost  does  not 
apply  to  this  investigation. 

(2)  At  67  FR  35481  of  the  Final 
Determination,  in  the  "Final 
Determination  Margins"  section  and  the 
"Continuation  of  Suspension  of 
Liquidation"  section,  we  neglected  to 
identify  Ma  Steel  International  (Ma 
Steel]  as  the  exporter.  Also,  the  language 
imder  "Continuation  of  Suspension  of 
Liquidation"  stated  incorrectly  that  the 
Customs  instructions  would  apply  to 
entries  "  *  *  *  for  consiunption  on  or 
after  the  publication  date  of  this  final 
determination  in  the  Federal  Register." 
The  correct  language  is  "  *  *   *  for 
consimiption  on  or  after  December  28, 
2001,  the  publication  date  of  the 
preliminary  determination  in  the 
Federal  Register." 

(3)  We  corrected  the  brokerage  and 
handling  amoimt.  We  also  added  a 
freight  amoimt  to  the  cost  of  steam  coal. 

(4)  We  excluded  freight  costs  from  the 
surrogate  values  we  applied  to  waste 
and  by-products. 

(5)  We  corrected  our  calculations  of 
the  factory  overhead  and  selling, 
general,  and  administrative  (SG&A) 
expense  financial  ratios  as  follows:  a) 
We  recalculated  the  overhead  and  SG&A 
expenses  using  the  correct  amount  for 
"Stores  and  Spares  consumed"  based  on 
TATA'S  2001  financial  statements;  b)  we 
moved  the  amoimt  of  "Stores  and 
Spares  consumed"  from  raw  matwials 
to  overhead  expenses;  c)  we  excluded 
"Freight  &  Handling"  expenses  and 
"Purchases  of  Finished.  Semi-Finished 
Steel  and  Other  Products"  from  our 
calculations  of  the  financial  ratios. 

Amended  Final  Determination  Margin 

In  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  structural  steel  beams 
from  the  PRC  with  respect  to  Maanshan 
and  its  affiliated  sales  entity  in  the  PRC, 
Ma  Steel.  The  PRC-wide  rate  has  not 
changed.  As  a  result  of  correcting 
ministerial  errors,  we  determine  that  the 
following  percentage  weighted-average 
amended  final  margins  exist  for  the 
period  October  1,  2000,  through  March 
31.  2001: 


Manufacturer/exporter 

Final  de- 
termina- 
tion 

Amended 

final  de- 

temiina- 

tion 

Maanshan/Ma  Steel  .. 
PRC-Wide  Rate  

0.00 
89.17 

15.23 
89.17 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  begin 
suspension  of  liquidation  of  all  entries 
of  structural  steel  beams  from  the  PRC 
that  are  produced  by  Maanshan, 
exported  by  Maanshan  or  Ma  Steel,  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  amended  final 
determination  in  the  Federal  Register. 
We  are  also  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  structural 
steel  beams  from  the  PRC  that  are 
entered,  or  withdrawn  frtim  warehouse, 
for  consumption  on  or  after  December 
28.  2001.  the  publication  date  of  the 
preliminary  determination  in  the 
Federal  Register  for  all  other  exporters. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated 
weighted-average  dumping  margins 
shown  above.  The  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  fiuther  notice. 

rrc  Notification 

In  accordance  vfitii  section  735(d)  of 
the  Act,  we  will  notify  the  International 
Trade  Commission  (ITC)  of  our 
determination.  As  our  amended  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days  from  the 
date  of  the  publication  of  the  Final 
Determination  (May  20,  2002),  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will'issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  weirehouse.  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 


written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  tfie  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  735(d)  and  777(i) 
of  the  Act. 

Dated:  June  12.  2002. 

Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-15346  Filed  6-17-02;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement, 
Article  1904;  Binatlonal  Panel  Reviews: 
Notice  of  Termination  of  Panel  Review 

agency:  North  American  Free  Trade 
Agreement  (NAFTA)  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Consent  Motion  to 
Terminate  the  Panel  Review  of  the  final 
antidumping  duty  administrative  review 
made  by  the  International  Trade 
Administration,  respecting  Greenhouse 
Tomatoes  from  Canada  (Secretariat  File 
No.  USA-CDA-2002-1904-04). 

SUMMARY:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  May  29,  2002. 
A  panel  has  not  been  appointed  to  this 
panel  review.  Pursuant  to  Rule  71(2)  of 
the  Rules  of  Procedure  for  Article  1904 
Binational  Panel  Review,  this  panel 
review  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary.  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 
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Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23. 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  May  30.  2002. 
Caratina  L.  Alston. 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  02-15323  Filed  6-17-02;  8:45  am] 
SILUNO  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  020503109-2109-01] 

RIN  0693-AB51 

Establishment  of  information 
Technology  Security  Validation 
Programs  Fees 

AGENCY:  National  histitute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
operates  a  number  of  Information 
Technology  Security  Vjilidation 
Programs.  Under  these  programs, 
vendors  use  independent  private  sector, 
accredited  testing  laboratories  to  have 
their  products  tested.  The  goal  of  the 
Information  Technology  Security 
Validation  Programs  is  to  promote  the 
use  of  validated  products  and  provide 
Federal  agencies  and  other  users  with  a 
security  metric  to  use  in  procuring 
software  and  equipment.  The  results  of 
the  independent  testing  performed  by 
accredited  laboratories  provide  this 
metric.  NIST  validates  Uie  test  results 
and  issues  validation  certificates.  NIST 
also  posts  and  maihtains  the  validated 
products  lists  on  the  Computer  Security 
Division  Web  site.  The  Information 
Technology  Security  Validation 
Programs  currently  do  not  charge  a  fee 
for  their  services,  but  demand  for  these 
services  as  increased  over  1800%  since 
1996  in  some  cases.  This  growth  has 
resulted  in  significantly  increased 
expense  to  NIST  for  program 
management  and  associated  functions. 
NIST  issues  this  notice  tQ  adopt  a  fee 
schedule  for  some  of  the  Information 
Technology  Security  Validation 
Programs,  with  fees  being  set 
individually  for  each  program.  The  fees 


will  allow  NIST  to  continue  and  expand 

the  Information  Technology  Security 

Validation  Programs. 

DATES:  This  notice  is  effective  July  18. 

2002. 


This  growth  has  resulted  in  significantly 
increased  expense  to  NIST  for  program 
management  and  associated  functions. 
NIST  proposes  to  adopt  a  fee  schedule 
for  some  of  the  Information  Technology 

FOR  FURTHER  INFORMATION  CONTACT:  Ray  Security  Validation  Programs  with  fees 

Snouffer.  Computer  Security  Division.  being  set  individually  for  each  program. 

National  Institute  of  Standards  and  The  fees  will  allow  NIST  to  continue 

Technology.  100  Bureau  Drive.  Stop  ^^  expand  the  Information  Technology 

8930.  Gaithersburg.  MD  20899-8930,  Security  Validation  Programs.  Fees  will 

telephone  (301)  975-4436,  e-mail:  ^e  subjected  to  an  annual  cost-analysis 

ray.snouffei^nist.gov.  ^°  determine  if  the  fees  need 

SUPPLEMENTARY  INFORMATION:  Federal  ^The'^rs^InformaUon  Technology 

agencies,  industry,  and  the  pubhc  now  Security  Validation  Program  to  charge  a 

rely  on  a  number  of  measures  for  the  f^  ^jn  ^e  the  Cryptographic  Module 

protection  of  information  and  ValidaUon  Program  (CMVP).  Each  of  the 

communications  used  m  electronic  Rating  Levels  (1-4)  will  have  a  different 

commerce,  critical  infrastructure  and  ^^  gvery  Validation  report  will  be 

other  application  areas.  Though  these  ^^arged  a  "baseline"  fee  Baseline  fees 

measures  are  used  to  provide  security,  ^ju  accompany  each  validation  report 

wedoiesses  such  as  poor  design  can  submitted  to  NIST.  Validation  reports 

render  the  product  msecure  and  place  ^.^  ^^^  ^  reviewed  unUl  such  time  as 

highly  sensitive  information  at  risk.  ^jg^,  ^^^.^^^    ^  ^^  ^^  baseline 

Adequate  tesing  and  validation  against  j^  j^„^  ^^  ^^^J^^  Validation  reports 

established  staiidards  is  essential  to  ^j^^^  necessitate  extended  evaluation  and 

provide  security  assurance  NIST  collaboration  with  the  certifying 

operates  a  number  of  established  laboratory  wiU  be  charged  ail  additional 

nfonnation  Technology  Security  "extended"  fee.  The  baseline  and 

Validation  Programs.  Under  these  ^^^^^^^^  j^^  j^^  ^^^j^  ^^^      ^e^^,  ^^ 

programs,  vendors  use  independent  u  " 

private  sector,  accredited  testing 
laboratories  to  have  their  products 

tested.  The  goal  of  the  Information  

Technology  Security  Validation  ^x-  Total 

Programs  is  to  promote  the  use  of  Level  ^f^'"^     tended      possible 

validated  products  and  provide  Federal  <ee.  fee 

agencies  and  other  users  with  a  security  "  $2750       $1250       $4000 

metric  to  use  in  procuring  software  and  „  o-»^         *^7n       ^cnn 

equipment.  The  results  of  the  g  5250         2500         7750 

independent  testing  performed  by  4  "Z'ZZZ         7250         3500       10750 

accredited  laboratories  provide  this  

metric.  Federal  agencies,  industry,  and  A"  '^es  are  given  in  US  dollars, 

the  public  can  choose  products  from  the        The  levels  specified  above  are 

Validated  Products  List  and  have  commensurate  with  the  security  testing 

increased  confidence  that  the  products  levels  applied  by  the  Cryptographic 

meet  their  claimed  levels  of  Module  Testing  laboratories  in 

performance  and  security.  determining  compliance  with  FIPS  140- 

NIST  validates  the  test  results  and  2.  A  government  and  industry  working 

issues  validation  certificates.  NIST  also  group  composed  of  both  users  and 

posts  and  maintains  the  validated  vendors  developed  FIPS  140-2.  The  ' 

products  lists  on  the  Computer  Security  working  group  identified  eleven  areas  of 

Division  web  site.  Since  the  IT  security  requirements  with  four 

standards,  security  specifications,  and  increasing  levels  of  security  for 

NIST  security  recommendations,  which  cryptographic  modules.  The  security 

underlie  the  testing  programs  must  be  levels  allow  for  a  wide  spectrum  of  data 

flexible  enough  to  adapt  to  sensitivity  [e.g.,  low  value 

advancements  and  innovations  in  administrative  data,  million  dollar 

science  and  technology,  NIST  funds  transfers,  and  health  data),  and  a 

continually  performs  reviews  and  diversity  of  application  environments 

updates.  This  process  is  based  on  (e.g.,  a  guarded  facility,  an  office,  and  a 

technological  and  economical  changes.  completely  unprotected  location).  Each 

which  require  research  and  security  level  offers  an  increase  in 

interpretation  of  the  standards.  security  over  the  preceding  level. 

The  Information  Technology  Security         Authority:  NISTs  activities  to  protect 

Validation  Programs  currently  do  not  pg^eral  sensitive  (unclassified)  systems  are 

charge  a  fee  for  their  services,  but  undertaken  pursuant  to  specific 

demand  for  these  services  as  increased  responsibilities  assigned  to  NIST  in  section 

over  1800%  since  1996  in  some  cases.  5131  of  the  Information  Technology 
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Management  Reform  Act  of  1996  (Pub.  L. 
104-106),  the  Computer  Security  Act  of  1987 
(Pub.  L.  100-235),  and  Appendix  ID  to  Office 
of  Management  and  Budget  Circular  A-130. 
NIST's  authority  to  perform  work  for  others 
and  charge  fees  for  those  services  is  found  at 
15  U.S.C.  273  and  275a. 

Classification:  Because  notice  and 
comment  are  not  required  under  5 
U.S.C.  553  or  any  other  law.  for  matters 
relating  to  agency  management  or 
personnel  or  to  public  property,  loans, 
grants,  benefits,  or  contracts,  a 
regulatory  flexibility  analysis  (5  U.S.C. 
601  et  seq.)  is  not  required  and  has  not 
been  prepared. 

Executive  Order  12866:  This  notice 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866. 

Dated:  June  12.  2002. 
Karen  H.  Brown, 
Deputy  Director. 

[FR  Doc.  02-15278  Filed  &-17-02:  8:45  am] 
■UMQ  CODE  3610-13-# 


DEPARTMENT  OF  COMMERCE 

NatkNuil  OcMnk  and  Atmospheric 
Administration 

Avallabimy  of  Seats  for  ttie  Olympic 
Coast  Nationai  Marine  Sanctuary 
Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 

ACTKM:  Notice  and  request  for 
applications. 

summary:  The  Olympic  Coast  National 
Marine  Sanctuary  (OCNMS  or 
Sanctuary)  is  seeking  applicants  for  the 
following  vacant  seat  on  its  Sanctuary 
Advisory  Council  (Council):  alternate 
for  Tourism/Recreation.  Applicants  are 
chosen  based  upon  their  particular 
expertise  and  experience  in  relation  to 
the  seat  for  which  they  are  applying; 
community  and  professional  affiliations; 
philosophy  regarding  the  conservation 
and  management  of  marine  resources; 
and  possibly  the  length  of  residence  in 
the  area  affected  by  the  Sanctuary.  The 
selected  alternate  will  serve  a  term  that  . 
expires  at  the  end  of  the  current 
member's  term. 

DATES:  Applications  are  due  by  July  12, 
2002. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Andrew  Palmer,  OCNMS, 
138  West  First  St.,  Port  Angeles,  WA 
98362  Completed  applications  should 
be  sent  to  the  same  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Palmer  at  (360)  457-6622  x30 
or  andrew.paliner@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Sanctuary  Advisory  Council  provides 
NOAA  with  advice  on  the  management 
of  the  Sanctuary.  Members  provide 
advice  to  the  Olympic  Coast  Sanctuary 
Superintendent  on  Sanctuary  issues. 
The  Council,  through  its  members,  also 
serves  as  liaison  to  the  community 
regarding  Sanctuary  issues  and  acts  as  a 
conduit,  relaying  the  community's 
interests,  concerns,  and  management 
needs  to  the  Sanctuary. 

The  Sanctuary  Advisory  Council 
members  represent  public  interest 
groups,  local  industry,  commercial  and 
recreational  user  groups,  academia, 
conservation  groups,  government 
agencies,  and  the  general  public. 

Authority:  16  U.S.C.  Section  1431  et  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  June  10.  2002. 
Jamison  S.  Hawlcins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  ^4anagement. 
(FR  Doc.  02-15288  Filed  6-17-02;  8:45  am) 
saiMG  cooc  asio-ot-M 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademaric 
Office 

Representative  and  Address 
Provisions 

ACTKM:  Proposed  collection;  comment 
request. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Ofiice  (USPTO),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  revision  of  a  continuing 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  19,  2002. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Officer, 
Office  of  Data  Management,  Data 
Administration  Division,  USPTO,  Suite 
310,  2231  Crystal  Drive,  Washington, 
DC  20231;  by  telephone  at  (703)  308- 
7400;  or  by  electronic  mail  at 
susan.brown@uspto.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Robert  J.  Spar, 


Director,  Office  of  Patent  Legal 
Administration,  USPTO,  Washington, 
DC  20231;  by  telephone  at  (703)  308- 
5107;  or  by  electronic  mail  at 
bob.spar^uspto.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

Under  35  U.S.C.  2  and  37  CFR  1.31- 
1.36  and  1.363,  a  patent  applicant  or 
assignee  of  record  may  grant  power  of 
attorney  or  authorization  of  agent  to  a    ■ 
person  who  is  registered  to  practice 
before  the  United  States  Patent  and 
Trademark  Office  (USPTO)  to  act  for 
them  in  a  representative  capacity  on  a 
patent  or  application.  A  power  of 
attorney  or  authorization  of  agent  may 
also  be  revoked,  and  a  registered 
representative  may  also  withdraw  as 
attorney  or  agent  of  record  under  37 
CFR  1.36.  The  rules  of  practice  (37  CFR 
1.33)  also  provide  for  the  applicant, 
patentee,  assignee,  or  representative  of 
record  to  supply  a  correspondence 
address  and  daytime  telephone  number 
for  receiving  notices,  official  letters,  and 
other  communications  from  the  USPTO. 
Further,  the  rules  of  practice  (37  CFR 
1.33(d)  and  1.363)  permit  the  applicant, 
patentee,  assignee,  or  representative  of 
record  to  specify  a  separate  "fee 
address"  for  correspondence  related  to 
maintenance  fees,  which  is  covered 
under  OMB  Control  Number  0651-0016 
"Rules  for  Patent  Maintenance  Fees." 
Maintaining  a  correct  and  updated 
correspondence  address  is  necessary  so 
that  correspondence  from  the  USPTO 
related  to  a  patent  or  application  will  be 
properly  received  by  the  applicant, 
patentee,  assignee,  or  authorized 
representative. 

The  USPTO's  Customer  Number 
practice  permits  applicants,  patentees, 
assignees,  and  registered  representatives 
to  efficiently  change  the  correspondence 
address  or  registered  representatives  for 
a  number  of  patents  or  applications  with 
one  change  request  instead  of  filing 
separate  change  requests  for  each  patent 
or  application.  Customers  may  request  a 
customer  number  from  the  USPTO  and 
associate  this  customer  number  with  a 
correspondence  address  or  a  list  of 
registered  practitioners.  Customers  may 
then  use  this  customer  niimber  to 
designate  or  change  the  correspondence 
address  or  to  grant  power  of  attorney  to 
the  list  of  registered  practitioners  for 
any  Qumber  of  patents  or  applications. 
Any  changes  to  the  address  or 
practitioner  information  associated  with 
a  customer  niunber  will  be  applied  to  all 
patents  and  applications  associated  with 
that  customer  niunber. 

The  Customer  Number  practice  is 
optional,  in  that  changes  of 
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correspondence  address  or 
appointments  of  registered 
representatives  may  be  filed  separately 
for  each  patent  or  application.  However, 
a  customer  number  associated  with  the 
correspondence  address  for  a  patent 
application  is  required  in  order  to 
access  information  about  the  application 
using  the  Patent  Application 
Information  Retrieval  (PAIR)  system, 
which  is  available  through  the  USPTO 
web  site.  The  PAIR  system  allows 
authorized  individuals  secure  access  to 
application  status  information  over  the 
Internet,  but  only  for  patent  applications 
that  are  linked  to  a  customer  nimiber. 
Increased  access  to  the  PAIR  system 
over  the  Internet  has  resulted  in  an 
increase  in  requests  for  a  customer 
number.  This  increase  in  submissions  of 
customer  number  requests  due  to  a 
program  change  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  as  part  of  a  change  worksheet 
and  approved  by  OMB  on  November  29, 
2001. 

This  information  collection  includes 
the  information  necessary  to  submit  a 
request  to  grant  or  revoke  power  of 
attorney  or  authorization  of  agent  for  a 
patent  application  and  for  a  registered 
representative  to  withdraw  as  attorney 
or  agent  of  record  for  a  patent 
application.  This  collection  also 
includes  the  information  necessary  to 
request  a  customer  number  and 
associate  a  correspondence  address  or 
list  of  practitioners  with  this  customer 
number,  to  change  the  correspondence 
address  or  practitioners  associated  with 
a  customer  number,  and  to  designate  or 
change  the  correspondence  address  or 
registered  representatives  for  one  or 
more  patents  or  applications. 

In  addition  to  the  forms  offered  by  the 
USPTO  to  assist  customers  with 
providing  the  information  covered  by 
this  collection,  customers  may  also  use 
a  spreadsheet  format  (Customer  Number 


Upload  Spreadsheet)  to  designate  or 
change  the  correspondence  address,  fee 
address,  or  power  of  attorney 
information  for  a  list  of  patents  or 
applications.  The  Customer  Number 
Upload  Spreadsheet  must  be  submitted 
to  the  USPTO  on  a  computer-readable 
diskette  as  specified  in  the  notice 
entitled  "Extension  of  the  Payor 
Number  Practice  (Through  'Customer 
Numbers')  to  Matters  Involving  Pending 
Patent  Applications,"  published  in  the 
Federal  Register  at  61  FR  54622.  54623- 
54624  (October  21,  1996).  The  diskette 
must  be  accompanied  by  a  paper  copy 
of  the  spreadsheet  and  a  signed  cover 
letter  requesting  entry  of  the  address 
and  representative  changes  for  the  listed 
patents  and  applications.  The 
spreadsheet  and  printed  materials  must 
be  mailed  to  the  USPTO  and  cannot  be 
filed  electronically  over  the  Internet. 
Customers  may  download  a  Microsoft 
Excel  template  with  instructions  from 
the  USPTO  web  site  to  assist  them  in 
preparing  the  spreadsheet  in  the  proper 
format.  The  USPTO  expects  that  the 
number  of  Customer  Number  Upload 
Spreadsheet  submissions  will  increase 
as  the  use  of  customer  numbers  and 
electronic  filing  of  patent  applications 
increases. 

This  collection  previously  included  a 
means  to  authorize  an  attorney  or  agent 
to  take  instructions  from  an 
intermediate  representative  without 
directly  contacting  the  applicant  or 
assignee  (Instruction  Authorization 
Form  PTO/SB/84),  but  this  form  is  being 
deleted  because  the  corresponding 
USPTO  policy  is  no  longer  in  force. 

n.  Method  of  Collection 

By  mail,  facsimile,  or  hand  delivery  to 
the  USPTO. 

m.  Data 

OMB  Number:  0651-0035. 
Form  Number(s):  PTO/SB/81/82/83/ 
121/122/123/124A/124B/125A/125B. 


Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profits;  not-for-profit  institutions;  and 
the  Federal  Government. 

Estimated  Number  of  Respondents: 
338,280  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  3  to  12  minutes 
(0.05  to  0.2  hours)  to  complete  this 
information,  depending  on  the  form. 
This  includes  time  to  gather  the 
necessary  information,  prepare  the  form, 
and  submit  the  completed  request.  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  1  hour  and  45 
minutes  (1.75  hours]  to  submit  a 
Customer  Number  Upload  Spreadsheet, 
including  the  time  for  preparing  the 
spreadsheet  file  on  diskette,  printing  the 
copy  of  the  spreadsheet,  and  producing 
the  signed  cover  letter. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  31,259  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $957,750  per  year.  The 
.USPTO  expects  that  Requests  for 
Withdrawal  as  Attorney  or  Agent  will  be 
prepared  by  an  attorney  and  that  the 
other  items  in  this  collection  will  be 
prepared  by  paraprofessionals.  Using 
the  professional  hourly  rate  of  $252  per 
hour  for  associate  attorneys  in  private 
firms,  the  USPTO  estimates  that  the 
respondent  cost  burden  for  submitting 
Requests  for  Withdrawal  as  Attorney  or 
Agent  (PTO/SB/83)  will  be  $22,680  per 
year.  Using  the  paraprofessional  hourly 
rate  of  $30  per  hour,  the  USPTO 
estimates  that  the  respondent  cost 
burden  for  submitting  the  other  forms  in 
this  collection  and  the  Customer 
Number  Upload  Spreadsheets  will  be 
$935,070  per  year.  The  total  respondent 
cost  burden  is  $957,750  per  year. 


Power  of  Attorney  or  Authorization  of  Agent 

Revocation  of  Power  of  Attorney  or  Authorization  of  Agent 

Request  for  Withdrawal  as  Attorney  or  Agent 

Correspondence  Address  Indication  Form 

Change  of  Correspondence  Address 

Request  for  Customer  Number  Data  Change 

Request  for  Customer  Number  

Customer  Number  Upload  Spreadsheet  

Total 


3  minutes 

3  minutes 

12  minutes 

12  minutes 

3  minutes 

12  minutes 

12  minutes 

1  hour  and  45  minutes 


312,700 

615 

450 

55 

12,000 

560 

3,900 

8.000 


338.280 


15.635 

31 

90 

11 

600 

112 

780 

14,000 


31.259 


Estimated  Total  Annual  Non-hour 

iespondent  Cost  Burden:  $356.  There 

are  no  maintenance  costs  or  filing  fees 


associated  with  this  information 
collection.  However,  this  collection 
does  have  annual  (non-hour)  cost 


burden  in  the  form  of  capital  start-up 
costs  associated  with  using  the 
Customer  Number  Upload  Spreadsheet 
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to  change  the  correspondence  address  or 
power  of  attorney  for  a  list  of  patents  or 
applications.  The  spreadsheet  must  be 
submitted  to  the  USPTO  on  a  computer- 
readable  diskette.  The  retail  price  of  the 
latest  version  of  the  Microsoft  Excel 
software  for  creating  the  spreadsheet  file 
is  $339,  although  this  software  is 
commonly  purchased  as  part  of  a 
bundle  with  other  Microsoft  Office 
applications  such  as  Word,  Outlook,    . 
and  PowerPoint.  A  box  of  ten  3.5-inch 
diskettes  can  be  purchased  for 
approximately  $5,  or  50  cents  per 
diskette.  Padded  mailing  envelopes  for 
safely  shipping  the  diskettes  can  be 
purchased  for  approximately  $12  for  a 
package  of  12,  or  $1  per  envelope.  The 
total  non-hour  respondent  cost  burden 
in  the  form  of  capital  start-up  costs  is 
$356  per  year. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden 
(including  hoius  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  12,  2002. 
Susan  K.  Browm, 

Records  Officer,  USPTO.  Office  of  Data 
Management,  Data  Administration  Division. 
[FR  Doc.  02-15233  Filed  &-17-02;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  funding  opportunity  for 
Grants  To  Support  the  Martin  Luttwr 
King,  Jr.  Service  Day  Initiative 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  funding  opportunity. 

SUMMARY:  Subject  to  the  availability  of 
appropriations,  the  Corporation  for 
National  and  Commimity  Service 
(hereinafter  the  "Corporation")  intends 
to  award  between  $400,000  and 


$600,000  in  grant  funds  to  pay  for  the 
federal  share  of  the  cost  of  planning  and 
carrying  out  service  opportunities  in 
conjunction  with  the  federal  legal 
holiday  honoring  the  birthday  of  Martin 
Luther  King,  Jr.  on  January  20,  2003. 
The  Corporation  invites  applications  for 
these  grants. 

The  purpose  of  the  grants  is  to 
mobilize  more  Americans  to  observe  the 
Martin  Luther  King,  Jr.  federal  holiday 
as  a  day  of  service  in  communities  and 
to  bring  people  together  around  the 
common  focus  of  service  to  others.  To 
achieve  this,  depending  upon 
appropriations  provided  by  the 
Congress  for  the  Corporation,  and  based 
upon  previous  allocations  of  funding  for 
this  activity,  we  will  disburse  between 
$400,000  and  $600,000  in  grant  funds  to 
support  approved  service  opportunities. 
Eligible  organizations  may  apply  for  a 
grant  to  support  national  service  and 
community  volunteering  projects.  Grant 
awards  may  range  ft-om  $2,500  to 
$7,500.  Proposals  must  be  cost  effective, 
based  on  the  number  of  people  serving 
and  being  served. 

DATES:  Applications  must  arrive  at  the 
appropriate  Corporation  offices  or  via 
the  Internet-based  electronic  grants 
system  described  below  no  later  than 
5:00  p.m.  Eastern  Daylight  Time  on  July 
31,  2002. 

ADDRESSES:  This  year,  you  may  submit 
your  application  in  one  of  three  ways: 
(1)  By  mailing  a  paper  application;  (2) 
by  mailing  your  application  on  diskette; 
or  (3)  by  using  the  Corporation's  new 
Internet-based  application  system.  That 
system  is  expected  to  be  available  after 
Jime  12.  We  would  like  to  encoiu-age 
applicants  to  use  this  new  electronic 
way  of  applying  for  a  grant.  Check  the 
Corporation's  web  site  after  June  12 — 
www.mlkday.org — for  complete 
information.  If  you  intend  to  submit  an 
electronic  application,  please  check  the 
website  in  a  timely  fashion,  so  that  if 
you  experience  difficulty  with  the 
electronic  submission,  you  may  still 
submit  a  paper  application.  Paper 
applications  may  be  obtained  from  the 
Corporation  state  office  in  your  state 
unless  otherwise  noted  or  from  the 
website  at  www.inlkday.org.  See 
SUPPLEMENTARY  INFORMATION  section  for 
Corporation  state  office  addresses.  Paper 
applications  must  be  returned  to  the 
Corporation  state  office  in  your  state 
unless  otherwise  noted.  In  lieu  of  a 
paper  application,  you  may  submit  the 
application  on  a  3.5"  diskette  in  a  text 
format  only.  Submitting  your 
application  on  diskette  will  facilitate 
faster  processing  as  well  as  reduce 
paper.  Diskettes  must  be  clearly  marked 
with  the  program  name  and  contact 


information.  Application  form  SF  424 
must  be  submitted  along  with  the 
diskette.  Address  the  paper  application 
or  diskette  to:  Martin  Luther  King,  Jr. 
Day  of  Service,  Corporation  for  National 
and  Community  Service  (Appropriate 
State  Address). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  the  person 
listed  for  the  Corporation  office  in  your 
state,  unless  otherwise  noted.  You  may 
request  this  notice  in  an  alternative 
format  for  the  visually  impaired  by 
calling  (202)  606-5000,  ext.  278.  The 
Corporation's  T.D.D.  number  is  (202) 
565-2799  and  is  operational  between 
the  hours  of  9  a.m.  and  5  p.m.  Eastern 
Daylight  Time. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation,  established  by 
Congress  in  the  1993  amendments  to  the 
National  and  Community  Service  Act  of 
1990  (the  Act)  that  engages  Americans 
of  all  ages  and  backgroimds  in  service 
to  communities.  This  service  addresses 
the  nation's  education,  public  safety, 
environmental,  or  other  human  needs  to 
achieve  direct  and  demonstrable  results 
with  special  consideration  to  service 
that  affects  the  needs  of  children.  In 
doing  so,  the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service.  The  Corporation 
supports  a  range  of  national  service 
programs  including  AmeriCorps,  Learn 
and  Serve  America,  and  the  Senior 
Corps.  Section  12653(s)  of  the  Act,  as 
amended  in  1994,  authorizes  the 
Corporation  to  make  grants  to  share  the 
cost  of  planning  and  carrying  out 
service  opportimities  in  conjunction 
with  the  federal  legal  holiday  honoring 
the  birthday  of  Martin  Luther  King,  Jr. 
We  will  fund  grants  to  support  activities 
that  will  (1)  get  necessary  things  done 
in  communities,  (2)  strengthen  the 
communities  engaged  in  the  service 
activity,  (3)  reflect  the  life  and  teaching 
of  Martin  Luther  King,  Jr.,  (4)  promote 
President  Bush's  call  to  service,  and  (5) 
begin  or  occur  in  significant  part  on  the 
federal  legal  hoUday  (January  20,  2003). 

The  King  Center  for  Nonviolent  Social 
Change,"  Inc.  also  supports  activities  in 
honor  of  Dr.  King's  birth  through  the 
"Beloved  Community."  The  "Beloved 
Community"  is  a  network  of  partners, 
organizations  and  entities  that  promote 
the  King  Holiday  or  work  of  Dr.  King  by 
disseminating  his  philosophy,  providing 
direct  service,  nonviolence  training, 
education  or  programs  ensuring  the 
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continuance  of  Dr.  King's  work.  For 
more  information  about  the  Corporation 
and  the  programs  it  supports,  go  to 
http://www.nationalservice.org.  For 
more  information  about  the  King  Center, 
go  to  http://www.thekingcenter.org. 

Getting  things  done  means  that 
projects  funded  under  the  Martin  Luther 
King  Jr.  holiday  grant  will  help 
communities  meet  education,  public 
safety,  environmental,  or  other  human 
needs  through  direct  service  and 
effective  citizen  action.  Accordingly,  we 
expect  well  designed  activities  that  meet 
compelling  community  needs  and  lead 
to  measurable  outcomes  and  impact. 

Strengthening  communities  means 
bringing  people  together  in  pursuit  of  a 
common  objective  that  is  of  value  to  the 
community.  Projects  should  seek  to 
engage  a  wide  range  of  local  partners  in 
the  communities  served.  You  should 
design,  implement,  and  evaluate 
projects  with  partners,  including  local 
and  state  King  Holiday  Commissions; 
the  King  Center's  Beloved  Community, 
network;  national  service  programs 
(AmeriCorps,  Learn  and  Serve  America, 
and  the  Senior  Corps);  Communities  of 
Promise  affiliated  with  America's 
Promise — the  Alliance  for  Youth;  youth 
leaders;  commiinity-based  agencies; 
schools  and  school  districts;  Volunteer 
Centers  affiliated  with  the  Points  of 
Light  Foundation  network  and  other 
volunteer  organizations;  local  United 
Ways,  non-profit  organizations  meeting 
urgent  commimity  needs,  particularly 
those  serving  young  people; 
communities  of  faith;  businesses; 
foundations;  state  and  local 
governments;  labor  organizations;  and 
colleges  and  universities. 

Reflecting  the  life  .and  teaching  of 
Martin  Luther  King,  Jr.  means 
demonstrating  his  proposition  that, 
"Everybody  can  be  great  because 
everybody  can  serve."  Dr.  King's 
concept  of  greatness,  when  expressed 
through  acts  of  service,  offers  everyone 
an  opportunity  to  experience  a  sense  of 
worth  and  dignity.  His  example 
encourages  all  ages,  races,  colors,  ethnic 
groups,  genders,  nationalities,  and 
abilities  to  respond  to  those  in  need.  We 
are  challenged  to  adopt  his  philosophy 
in  addressing  the  evils  of 
discrimination,  poverty  and  violence. 
Dr.  King's  abiding  faith  and  earnest 
belief  in  the  "American  Dream"  is 
exemplified  by  his  commitment  to 
justice  and  his  willingness  to  serve 
unselfishly  as  evidenced  by  his 
statement,  "I  can  never  be  what  I  ought 
to  be  until  you  are  what  you  ought  to 
be."  Dr.  King's  strategies  and 
determination  to  use  nonviolence  as  a 
means  to  transform  the  hearts  of 
millions  should  be  used  as  a  rousing 


force  to  encourage  others  in  their  desire 
to  be  socially  responsible  through 
nonviolent  direct  actions — direct 
service.  You  should  consider  for  this 
program  service  opportunities  that 
foster  cooperation  and  understanding 
among  racial  and  ethnic  groups, 
nonviolent  conflict  resolution,  equal 
economic  and  education^ 
opportunities,  and  social  justice. 

Promoting  the  President's  Call  to 
Service  means  providing  opportunities 
for  Americans  to  begin  performing  the 
4000  hours — equivalent  of  two  years — of 
commimity  service  that  President  Bush 
asked  all  Americans  to  do  in  his  January 
2002  State  of  the  Union  address. 
Projects  submitted  for  funding  should 
also  provide  opportunities  for  on-going 
service  beyond  the  grant  period. 
"Volimteerism  and  community  service 
are  central  to  the  history  of  our  Nation. 
Americans  have  always  been  a  decent 
and  deeply  generous  people,  willing  to 
help  those  in  need.  That  was  true  before 
September  11.  It  is  truer  today.  The 
Federal  Government  did  not  create  this 
civic  spirit;  but  we  do  have  a 
responsibility  to  help  support  and 
encoiuage  it  where  we  can." — George 
W.  Bush 

The  President  calls  on  all  citizens  to 
perform  some  form  of  service  to  the 
Nation  for  the  equivalent  of  at  least  two 
years  of  their  lives.  That  service  can  be 
military  or  non-military;  it  can  meet 
large  national  purposes  or  local 
community  needs;  it  can  be  domestic  or 
international;  and  it  can  be  done  over  an 
uninterrupted  period  or  by 
accumulating  service  hoiu:s  over  many 
years.  The  intent  is  to  promote  civic  ties 
and  to  foster  a  lifelong  ethic  of  good 
citizenship  and  service  among 
Americans  of  all  ages. 

Begin  or  occur  in  significant  part  on 
the  federal  legal  holiday  means  that  a 
significant  portion  of  the  community 
service  activities  supported  by  the  grant 
should  occur  on  the  holiday  itself  to 
strengthen  the  link  between  the 
observance  of  Martin  Luther  King,  Jr.'s 
birthday,  the  federal  legal  holiday 
(January  20,  2003),  and  service  that 
reflects  his  life  and  teaching. 

The  direct  service  you  will  perform 
on  and  in  connection  with  the  King 
holiday  may  include,  but  is  not  limited 
to,  the  following  types  of  activities: 
tutoring  children  or  adults,  training 
tutors,  feeding  the  hungry,  packing 
lunches,  delivering  meals,  stocking  a  ■ 
food  or  clothing  pantry,  repairing  a 
school  and  adding  to  its  resources, 
translating  books  and  documents  into 
other  languages,  recording  books  for  the 
visually  impaired,  restoring  a  public 
space,  organizing  a  blood  drive, 
registering  bone  marrow  and  organ 


donors,  renovating  low-income  or  senior 
housing,  building  a  playground, 
removing  graffiti  and  painting  a  mural, 
renovating  or  creating  safe  spaces  for 
children  who  are  out  of  school  and 
whose  parents  are  working,  collecting 
oral  histories  of  elders,  running  health 
fairs  that  provide  health  screenings, 
distributing  immunization  and  health 
insurance  information,  gleaning  and 
distributing  ftnits  and  vegetables,  etc. 
Since  involving  young  people  in  service 
is  a  priority  of  the  Corporation  for 
National  and  Community  Service,  yoy 
might  consider  challenging  each  young 
person  serving  to  pledge  to  give  back 
100  hours  of  service  in  the  next  year, 
therefore  qualifying  for  a  President's 
Student  Service  Award  and  beginning  to 
accumulate  the  4000  hours  of  service 
encouraged  by  President  Bush. 

Although  celebrations,  parades,  and 
recognition  ceremonies  may  be  a  part  of 
the  activities  that  you  plan  on  the 
holiday  and  lead  to  or  celebrate  a 
commitment  to  service,  these  activities 
do  not  constitute  direct  service  under 
this  grant  and  the  grant  will  not  fund 
such  activities. 

Other  service  activities  we  will 
consider  in  grant  applications  include, 
but  are  not  limited  to,  the  following:  a 
day-of-service  you  design  to  produce  a 
sustained  long-term  service 
commitment;  community- wide  serve-a- 
thons  that  bring  a  broad  cross-section  of 
people  together  in  a  burst  of  energy  on 
one  day  of  service,  including  schools  or 
school  districts  that  seek  to  involve  all 
students  and  teachers  in  joint  service; 
service-learning  projects  that  link 
student  service  in  schools  and 
universities  with  community-based 
organizations;  faith-based  service 
collaborations  that  bring  together 
communities  of  faith  and  secular  human 
service  programs  (subject  to  the 
limitations  listed  below);  and  service 
projects  that  include  a  pledge  or 
commitment  for  continued  service 
throughout  the  year. 

Grant  funding  will  be  available  on  a 
one-time,  non-renewable  basis  for  a 
budget  period  not  to  exceed  seven 
months,  beginning  no  sooner  than 
November  1,  2002  and  ending  no  later 
than  June  30,  2003.  By  statute,  the 
grants  we  provide  for  this  project, 
together  with  all  other  federal  funds  you 
use  to  plan  or  carry  out  the  service 
opportunity,  may  not  exceed  30  percent 
of  the  total  cost. 

For  example,  if  you  request  $2,500  in 
federal  dollars,  you  must  have  a  non- 
federal match  of  at  least  $5,833  (cash 
and/or  in-kind  contributions)  and  a  total 
projected  cost  of  at  least  $8,333.  If  you 
request  $7,500  in  federal  dollars  you 
must  have  a  non-federal  match  of  at 
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least  $17,500  (cash  and/or  in-kind 
contributions)  and  a  total  projected  cost 
of  at  least  $25,000.  In  other  words  the 
total  project  cost  multiplied  by  .30  is  the 
maximum  amoimt  of  money  you  can 
request  from  the  federal  government. 
(Total  project  cost  minus  federal  dollars 
requested  equals  the  required  match).  It 
may  assist  in  the  calcxilation  to  apply 
the  formula  as  follows: 

Total  Project  Cost  x  .30  =  Maximum 
Federal  Contribution. 

Total  Project  Cost— Federal  Dollars 
Requested  =  Non-Federal  Match. 

The  non-federal  match  may  include 
cash  and  in-kind  contributions 
(including,  but  not  limited  to,  supplies, 
staff  time,  trainers,  food,  transportation, 
facilities,  equipment,  and  services) 
necessary  to  plan  and  carry  out  the 
service  opportunity.  You  may  not  use 
any  part  of  an  award  firom  the 
Corporation  to  fund  religious 
instruction,  worship  or  proselytization. 
You  may  not  use  any  part  of  an  award 
to  pay  honoraria  or  fees  for  speakers. 
You  may  not  use  any  part  of  an  award 
to  support  a  celebration  banquet  or 
other  activity  that  is  not  connected  to 
the  actual  service. 

The  total  amoimt  of  grant  funds  we 
will  provide  under  this  Notice  will 
depend  on  the  quality  of  applications 
and  the  availability  of  appropriated 
funds  for  this  purpose. 

Eligible  Applicants 

By  law,  any  entity  otherwise  eligible 
for  assistance  under  the  national  service 
laws  is  eligible  to  receive  a  grant  imder 
this  announcement.  The  applicable  laws 
include  the  National  emd  Community 
Service  Act  of  1990,  as  amended,  and 
the  Domestic  Volimteer  Service  Act  of 
1973,  as  amended. 

Eligible  applicants  include,  but  are 
not  limited  to:  nonprofit  organizations, 
state  commissions  on  service,  volimteer 
centers,  institutions  of  higher  education, 
local  education  agencies,  educational 
institutions,  faith-based  institutions, 
local  or  state  governments,  and  private 
organizations  that  intend  to  utilize 
volunteers  in  carrying  out  the  purposes 
of  this  program. 

We  especially  invite  applications 
from  organizations  with  experience  in — 
and  commitment  to — fostering  service 
on  Martin  Luther  King,  Jr.  Day, 
including  state  and  local  Martin  Luther 
King,  Jr.  Commissions,  the  King  Center's 
Beloved  Community  network,  local 
education  agencies,  faith-based 
partnerships,  Volunteer  Centers 
affiliated  with  the  Points  of  Light 
Foundation  network.  United  Ways,  Boys 
and  Girls  Clubs,  Campfire  Boys  and 
Girls,  and  other  community-based 
agencies. 


Any  grant  recipient  irom  a  prior  year 
Martin  Luther  Kkig,  Jr.  Day  of  Service 
Initiative  will  be  ineligible  if  it  has  been 
determined  to  be  non-compliant  with 
the  terms  of  those  grant  awards. 

Pursuant  to  the  Lobbying  Disclosure 
Act  of  1995,  an  organization  described 
in  section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986,  26  U.S.C. 
501(c)(4),  which  engages  in  lobbying 
activities,  is  not  eligible. 

Overview  of  Application  Requirements 

If  you  are  submitting  a  paper 
application  or  a  3.5"  diskette  in  text 
format,  follow  these  instructions. 
Applicants  should  submit  the  following 
standard  components  for  federal  grants: 

1.  An  Application  for  Federal 
Assistance,  Standard  Form  424. 

2.  A  Project  Narrative  that  includes: 

a.  An  executive  summary  no  longer 
than  1  page 

b.  A  description  of  the  needs  and 
activities  no  longer  than  4  pages  that 
should  address: 

i.  Getting  necessary  things  done  in 
communities; 

ii.  Strengthening  the  communities 
engaged  in  the  service  activity; 

iii.  Reflecting  the  life  and  teaching  of 
Martin  Luther  King,  Jr.; 

iv.  Promoting  President  Bush's  call  to 
service;  and 

V.  Activities  that  begin  or  occur 
significantly  on  the  legal  federal  holiday 
(January  20.  2003),  but  which  may 
extend  for  the  budget  period  (November 
1,  2002  through  June  30,  2003). 

c.  organizational  capacity  no  longer 
than  1  page  that  must  address: 

i.  Partnerships  in  the  local 
community,  city,  state  or  region  that  you 
are  engaging  in  support  of  the  service 
activities 

ii.  Your  organization's  background 
and  capacity  to  carry  out  this  program 

iii.  How  you  propose  to  staff  the 
activity 

The  project  narrative  portion  of  the 
application  may  not  be  longer  than  6 
single-sided  pages.  You  must  type 
double-spaced  in  a  font  no  smaller  than 
12  point  and  number  each  page. 

3.  A  Budget  Narrative  (specific 
instructionsare  provided  in  the 
application  materials). 

4.  Budget  Information — Non- 
Construction  Programs  (SF  424A)  form 
in  the  application  package. 

5.  A  signed  Assurances — Non- 
Construction  Programs  (SF  424B)  form 
incorporating  conditions  attendant  to 
the  receipt  of  federal  funding. 

We  must  receive  all  applications  by 
5:00  p.m.  Eastern  Daylight  Time,  July 
31,  2002,  at  the  Corporation  office  in 
your  state,  unless  otherwise  noted. 
Applications  that  are  mailed  or  . 


delivered  shoiUd  be  addressed  as 
follows:  Martin  Luther  King,  Jr.  Day  of 
Service,  Corporation  for  National  and 
Community  Service  (appropriate  stdte 
office  address;  see  list  of  addresses 
provided  below). 

Please  make  sure  that  you  plan 
adequate  time  for  a  mailed  application 
to  arrive  on  or  before  the  due  date. 
Please  note  that  due  to  on-going  delays 
in  the  mail  system,  you  should  consider 
submitting  the  application  via  an 
express  mail  delivery  service  other  than 
the  U.S.  Postal  Service.  Applications 
postmarked  on  the  due  date  will  not  be 
accepted.  You  may  not  submit  an 
application  by  facsimile. 

ii  you  plan  to  submit  an  application 
on  line,  detailed  instructions  will  be 
provided  on  the  Internet.  Applicants 
will  complete  the  same  standard 
components  as  listed  above  for  federal 
grants.  Applications  must  be  entered 
and  submitted  on  line  by  5:00  p.m. 
Eastern  Daylight  Time,  July  31,  2002. 

To  ensure  raimess  to  all  applicants, 
we  reserve  the  right  to  take  action,  up 
to  and  including  disqualification,  in  the 
event  that  your  application  fails  to 
comply  with  the  requirements  relating 
to  page  limits,  line-spacing,  font  size, 
and  application  deadlines. 

Budget 

Detailed  instructions  about  the  budget 
information  you  must  provide  are  in  tiie 
application  materials  or  on  line. 

Selection  Process  and  Criteria 

We  will  review  the  applications 
initially  to  confirm  that  you  are  an 
eligible  recipient  and  to  ensure  that 
your  application  contains  the 
information  we  require  and  otherwise 
complies  with  the  requirements  of  this 
notice.  We  will  assess  the  quality  of 
applications'  responsiveness  to  the 
objectives  included  in  this 
announcement  based  on  the  following 
criteria  listed  below: 

1.  Program  Design,  i.e.  Needs  and 
Activities  (60% — limit  to  4  typewritten 
pages)  The  proposal  must  demonstrate 
your  ability  to  get  necessary  things 
done,  strengthen  communities,  reflect 
the  Ufe  and  teaching  of  Martin  Luther 
King  Jr.,  promote  President  Bush's  call 
to  service  and  provide  opportunities  for 
on-going  service,  and  include  activities 
that  begin  or  occur  in  significant  part  on 
the  federal  legal  holiday,  January  20, 
2003. 

2.  Organizational  Capacity  (25% — 
limit  to  one  typewritten  page)  Your 
application  must  demonstrate  your 
organization's  ability  to  carry  out  the 
activities  described  in  the  proposal, 
including  the  use  of  highly  qualified 
staff. 
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3.  Budget/Cost  Effectiveness  (15%— 
limit  to  one  typewritten  page)  You  must 
demonstrate  how  you  will  use  this  grant 
effectively,  including  the  sources  and 
uses  of  matching  support.  Estimates  on 
the  numbers  of  people  serving  and  to  be 
served  must  be  included. 

After  evaluating  the  overall  quality  of 
)roposals  and  their  responsiveness  to 


the  criteria  noted  above,  we  will  seek  to 
ensure  that  applications  we  select 
represent  a  portfolio  that  is:  (1) 
Geographically  diverse,  including 
projects  throughout  the  five 
geographical  clusters  as  designated  by 
the  Corporation;  (2)  representative  of 
different  population  tracts,  i.e.  nu-al. 


urban,  suburban;  and  (3)  representative 
of  a  range  of  models  of  service  projects. 

Awards 

We  anticipate  making  selections 
under  this  announcement  no  later  than 
September  1,  2002. 


Corporation  for  National  and  Community  Service  State  Offices 


state 


Name 

Billie  Caldwell  

Betty  Piatt  

Opal  Sims 

Richard  Persely  

Kristen  Hagglns  

Bruce  Cline  

Romero  Cherry  

Rosetta  Freeman-Busby  .. 

Malcolm  Coles  

Warren  Smith 

Daryl  James 

Lynn  Dunn  

Joel  Weinstein  

V.  Kent  Griffitts  

Timothy  Krieger  

Thomas  Haskett 

Bruce  Cline  

Betsy  Wells  ...'... 

Willard  Labrie 

Malcolm  Coles 

Malcolm  Coles 

Shireen  Tilley 

Mary  Pfeiler  

Robert  Jackson 

Zeke  Rodriguez  

R  Abdul-Azeez 

John  Allen .• 

Robert  Winston 

John  Pohlman 

Anne  Johnson 

Shireen  Tilley 

Stanley  Goriand 

Emesto  Ramos 

Craig  Warner  

Donna  Smith 

Paul  Schrader 

Zeke  Rodriguez  

Robin  Sutheriand 

Jorina  Ahmed  

Loretta  Cordova 

Vincent  Marzullo  

Jerome  Davis 

John  Pohlman 

Jeny  Herman 

Jerry  Thompson 

Rk:k  Crawford  

Thomas  Harmon 

Loretta  Cordova 

Shireen  Tilley 

John  Miller  


Address 

Jackson  Federal  Building,  915  Second  Avenue.  Suite  3190,  Seattle, 

WA  98174-1103. 

Medical  Forum,  950  22nd  St.,  N,,  Suite  428,  Birmingham,  35203 

Federal  BuiWing,  Room  2506,  700  West  Capitol  Street,  Little  Rock, 

AR  72201. 

522  North  Central,  Room  205A,  Phoenix,  AZ  85004-2190  

11150  W.  Olympic  Blvd.,  Suite  670,  Los  Angeles,  CA  90064  

999  Eighteenth  Street,  Suite  1440  South,  Denver,  CO  80202  

1  Commercial  Plaza,  21st  Floor,  Hartford,  CT  06103-3510 

1201  New  Yori(  Ave.,  NW.,  Suite  9107,  Washington,  DC  20525 

Fallon  Federal  BIdg.,  31  Hopkins  Plaza,  Suite  400-B,  Baltimore, 

MD  21201. 

3165  McCrory  Street,  Suite  115,  Ortando,  FL  32803-3750 

75  Piedmont  Avenue,  N.E.,  Room  902,  Atlanta.  GA  30303-2587  .... 

300  Ala  Moana  Blvd.,  Room  6213,  Honolulu,  HI  96850-0001   

Federal  Building,  Room  917,  210  Walnut  Street,  Des  Moines.  lA 

50309-2195. 

304  North  8th  Street,  Room  344,  Boise.  ID  83702-5835  

77  West  Jackson  Boulevard,  Suite  442,  Chicago,  IL  60604-3511  .... 

46  East  Ohio  Street.  Room  226,  Indianapolis,  IN  46204-4317  

444  S.E.  Quincy,  Room  260,  Topeka,  KS  66683-3572 

600  Martin  L.  King  Place,  Room  372-D,  Louisville.  KY  40202-2230 

707  Florida  Street.  Suite  316,  Baton  Rouge,  LA  70801  

10  Causeway  Street,  Room  473,  Boston,  MA  02222-1038  

Fallon  Federal  BIdg.,  31  Hopkins  Plaza,  Suite  400-B,  Baltimore, 

MD  21201. 

1  Pillsbury  Street,  Suite  201,  Concord,  NH  03301-3556 

211  West  Fort  Street,  Suite  1408,  Detroit,  Ml  48226-2799 

431  South  7th  Street.  Room  2480,  Minneapolis,  MN  55415-1854  ... 

801  Walnut  Street,  Suite  504.  Kansas  City,  MO  64106  

100  West  Capitol  Street,  Room  1005A,  Jackson,  MS  39269-1092  .. 
208  North  Montana  Avenue,  Suite  206,  Helena,  MT  59601-3837  .... 

300  Fayetteville  Street  Mall,  Raleigh,  NC  27601-1739  

225  S.  Piere  Street,  Room  225,  Pien'e,  SD  57501-2452 

Federal  Building,  Room  156,  100  Centennial  Mall  North,  Lincoln, 

NE  68508-3896. 

1  Pillsbury  Street.  Suite  201.  Concord,  NH  03301-3556  

Scotch  Plaza,  1239  Pari<way  Ave.,  Ewing  Township,  NJ  08628  

120  S.  Federal  Place,  Room  315,  Sante  Fe,  NM  87501-2026  

4600  Kietzke  Lane,  Suite  E-141,  Reno,  NV  89502-5033  

Leo  O'Brien  Federal  BkJg.,  1  Clinton  Square,  Suite  900,  Albany,  NY 

12207. 

51  North  High  Street,  Suite  451,  Columbus,  OH  43215  

215  Dean  A.  McGee,  Suite  324,  Oklahoma  City,  OK  73102  

2010  Lloyd  Center,  Portland,  OR  97232  

Robert  N.C.  Nix  Federal  BIdg.,  900  Mart<et  St.,  Rm  229.  P.O.  Box 

04121,  Philadelphia,  PA  19107. 
150  Carlos  Chardon  Ave.,  Suite  662,  San  Juan.  PR  00918-1737  .... 

400  Westminster  Street,  Room  203,  Providence,  Rl  02903  

1835  Assembly  Street,  Suite  872,  Columbia,  SC  29201-2430  

225  S.  Pien-e  Street,  Room  225,  Pierre,  SD  57501-2452  

233  Cumberiand  Bend  Dr.,  Suite  112,  Nashville,  TN  37228-1806  ... 

300  East  8th  Street,  Suite  G-100,  Austin,  TX  78701   

350  S.  Main  Street,  Room  504,  Salt  Lake  City,  UT  84101-2198  

400  North  8th  Street,  Suite  446,  P.  O.  Box  .10066,  Rrchmond.  VA 

23240-1832. 
150  Carios  Chardon  Ave.,  Suite  662,  San  Juan.  PR  00918-1137  .... 

1  Pillsbury  Street,  Suite  201,  Concord,  NH  03301-3556  

Jackson  Federal  BIdg.,  Suite  3190,  915  Second  Ave.,  Seattle.  WA 

98174-1103. 


Phone 


AK  . 

AL  . 
AR  . 

AZ  . 
CA  . 
00 
CT  . 
DC. 

DE. 

K 
OA 

ID.. 

ks. 

KY. 
LA  . 

Ma 

MD 

ME 

Ml.. 

MN 

MO 

MS 

MT. 

NC. 

ND. 

NE  . 

NH. 
NJ  . 

NM 
NV 
NY  . 

OH 
OK 
OR 
RA. 

PR. 
Rl  .. 
SC. 
SD. 
1U. 
tx  . 

UT 
VA 


VI  .. 
VT  . 
WA 


(206)  220-7736 

(205) 

731-0027 

(501) 

324-5234 

(602) 

379^t825 

(310) 

235-7421 

(303) 

312-7950 

(860) 

240-3237 

(202) 

606-5000, 

x485 

(410) 

962-4443 

(407) 

648-6117 

(404) 

331-4646 

(808) 

541-2832 

(515) 

284-4816 

(208) 

334-1707 

(312) 

353-3622 

(317) 

226-6724 

(785) 

295-2540 

(502) 

582-6384 

(225) 

389-0473 

(617) 

565-7001 

(410) 

962-4443 

(603) 

225-1450 

(313) 

226-7848 

(612) 

334-4083 

(816) 

374-6300 

(601) 

965-5664 

(406) 

449-5404 

(919) 

856-4731 

(605) 

224-5996 

(402) 

437-5493 

(603) 

225-1450 

(609) 

989-2243 

(505) 

988-6577 

(775) 

784-5314 

(518) 

431-4150 

(614) 

469-7441 

(405) 

231-5201 

(503) 

231-2103 

(215) 

597-2806 

(787) 

76&-5314 

(401) 

528-5426 

(803) 

765-5771 

(605) 

224-5996 

(615) 

736-5561 

(512) 

916-5671 

(801) 

524-541 1 

(804) 

771-2197 

(787) 

766-5314 

(603) 

225-1450 

(206) 

220-7745 
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state 

Name 

Address 

Phone 

Wl  ... 

Linda  Sunde  

310  W.  Wisconsin  Ave.,  Room  1240,  Milwaukee,  Wl  53203 

(414)297-1118 
(304)  347-5246 
(307)  772-2385 

WV  . 

Judith  Russell  

10  Hale  Street,  Suite  203,  Charleston,  WV  25301-1409 

308  West  21st  Street.  Room  206,  Cheyenne,  WY  82001-3663  

WY  .. 

Patrick  Gallizzi  

Program  Authority:  42  U.S.C.  12653(s). 
Dated:  June  12.  2002. 
Gary  Kowalczyk, 

Coordinator  of  National  Service  Programs. 
(FR  Doc.  02-15300  Filed  6-17-02;  8:45  am] 
MIXING  CODE  6050-SS-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Guidelines  for  Ensuring  and 
Maximizing  ttie  Quality,  Objectivity, 
Utility,  and  Integrity  of  Disseminated 
Information 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  proposed  guidelines 
and  request  for  comments. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  is  seeking  comments  on 
its  draft  Information  Quality  Guidelines. 
These  Information  Quality  Guidelines 
describe  the  Corporation's  pre- 
dissemination  information  quality 
control  and  an  administrative 
mechanism  for  requests  for  correction  of 
information  publicly  disseminated  by 
the  Corporation.  The  proposed 
Information  Quality  Guidelines  are 
posted  on  the  Corporation's  Web  site: 
http://www.ofheo.gov. 
DATES:  Written  comments  regarding  the 
Corporation's  Information  C^iiality 
Guidelines  are  due  by  August  19,  2002. 
ADDRESSES:  Send  written  comments  to 
David  Spevacek,  Chief  Information 
Officer,  Corporation  for  National  and 
Community  Service,  1201  New  York 
Ave..  NW,  Eighth  Floor,  Washington. 
DC  20525.  Alternatively,  comments  may 
be  sent  by  electronic  mail  to 
infoquality@cns.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Speyacek,  Chief  Information 
Officer.  Corporation  for  National  and 
Community  Service,  1201  New  York 
Ave..  NW.  Eighth  Floor,  Washington, 
DC  20525,  telephone  (202)  606-5000, 
ext.  339  or  dspevaceh@cns.gov.  T.D.D. 
(202) 565-2799. 

Dated:  June  13,  2002. 
David  Spevacek, 
Chief  Information  Officer. 
(FR  Doc.  02-15355  Filed  &-17-02:  8:45  am) 
BILLMG  CODE  60SO-$$-P 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense  for  Health  Affairs, 

DoD. 

action:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  annoimces  the  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Conunents  are  invited  on: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  agency's  estimate  of 
the  biu-den  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  19.  2002. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Assistant  Secretary  of 
Defense  for  Health  Affairs  (OASD/HA). 
TRICARE  Management  Activity  (TMA). 
Operations  Directorate  (OD),  Dental 
Programs,  ATTN:  COL  Mary  C.  Concilio, 
Skyline  5.  Suite  810,  5111  Leesburg 
Pike,  Falls  Church,  VA  22041. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instrument,  please 
write  to  the  above  address,  or  call 
OASD/HA/TMA/OD/Dental  Programs  at 
703-681-0064. 
SUPPLEMENTARY  INFORMATION: 

Title;  Associated  Form;  OMB  Number: 
DoD/Active  Duty/Reserve  Forces  Dental 
Examination;  Associated  Form — DoD/ 
Reserve  Forces  Dental  Examination; 
OMB  No.  0720-0022. 


Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  and  record  the  dental  health 
status  of  members  of  the  Armed  Forces. 
This  form  enables  civilian  dentists  to 
record  the  results  of  their  examination 
findings  and  provide  the  information  to 
the  member's  military  organization.  The 
military  organizations  are  required  by 
Department  of  Defense  policy  to  track 
the  dental  health  status  of  their 
members. 

Affected  Public:  Business  or  other 
profit;  Not-for-profit  institutions. 

Annual  Burden  Hours:  44,250. 

Number  of  Respondents:  885,000. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Frequency:  Annual. 
Summary  of  Collection  Information 

Respondents  are  medical 
professionals  who  provide  dental 
services  to  the  general  public.  Members 
of  the  Armed  Forces  of  the  United  States 
are  the  recipients  of  the  dental 
examination.  The  Armed  Forces  Active 
and  Reserve  component  members  must 
maintain  their  dental  health  at  a 
predetermined  level  to  prevent  dental 
problems  while  deployed  to  a  military 
operation.  Reserve  component  and 
CONUS  remote  Active  component 
members  usually  receive  dental  care 
fi-om  civilian  dentists;  therefore,  civilian 
dentists  complete  the  form.  Following  a 
routine  dental  examination,  the  dentist 
reviews  the  categories  listed  on  the  form 
and  selects  the  niunber  corresponding  to 
the  condition  that  best  describes  the 
dental  health  of  the  patient.  If  dental 
problems  can  be  identified,  they  are 
indicated  on  the  form.  Once  the  form  is 
complete  and  the  dentist  signs  it,  the 
member  forwards  the  form  to  the  parent 
organization.  The  information  on  the 
form  is  incorporated  into  a  database, 
and  the  form  is  maintained  in  the  health 
record  imtil  no  longer  needed. 

Dated:  June  6,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-15222  Filed  6-17-02;  8:45  am] 
BtLUNG  CODE  S001-0S-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  18,  2002. 

Title  and  OMB  Number:  Community 
College  of  the  Air  Force  Alumni  Survey; 
OMB  Number  0701-0136. 

Type  of  Request:  Extension. 

Number  of  Respondents:  500. 

Responses  per  respondent:  1. 

Annual  Responses:  500. 

Average  Burden  per  Response:  20 
minutes. 

Annual  Burden  Hours:  167. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
determine  how  effectively  the 
institution  is  meeting  its  mission  and 
also  identify  areas  needing 
improvement.  Survey  results  will 
provide  data  on  the  usefulness  and 
acceptance  of  the  Community  College  of 
the  Air  Force  degree  in  the  civilian 
sector.  Documenting  the  institution's 
effectiveness  is  also  required  to 
maintain  the  Commimity  College  of  the 
Air  Force's  regional  accreditation. 
Respondents  will  be  separated  and 
retired  Community  College  of  the  Air 
Force  graduates. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  Biennially. 

Respondent's  Obligation:  Voluntary. 
' '  OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Gushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington,  VA  22202-4302. 


Dated:  June  12,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-15221  Filed  6-17-02;  8:45  am] 
BILUNO  COOe's001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  18,  2002. 

Title,  Form  and  OMB  Number: 
Department  of  Defense  Standard  Tender 
of  Freight  Services;  MT  Form  364-R; 
OMB  Number  0704-0261. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  434. 

Responses  per  Respondent:  50 
(average). 

Annual  Responses:  21,563. 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  hours;  5,391. 

Needs  and  Uses:  The  information 
derived  fi-om  the  DoD  tenders  on  file 
with  the  Military  Traffic  Management 
Command  (MTMC)  is  used  by  MTMC 
subordinate  commands  and  DoD 
shippers  to  select  the  best  value  carriers 
to  transport  surface  freight  shipments. 
Freight  carriers  furnish  information  in  a 
uniform  format  so  that  the  Government 
can  determine  the  cost  of  transportation, 
accessorial,  and  security  services,  and 
select  the  best  value  carriers  for  1.1 
million  Bill  of  Lading  shipments 
annually.  The  DoD  tender  rate  and  other 
pertinent  tender  data  are  noted  on  the 
Bill  of  Lading  at  the  time  of  shipment. 
The  DoD  tender  is  the  source  document 
for  the  General  Services  Administration 
post-shipment  audit  of  carrier  freight 
bills. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  Occasion. 


Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  June  10,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-15223  Filed  6-17-02:  8:45  am] 
BILUNG  CODE  S001-0e-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Trantmittal  No.  02-20] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency;  Department  of  Defense. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-20  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  June  11,2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNC  CODE  5001 -OS-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


4JUN2002 

In  reply  refer  to: 

I-02A)03482 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washbigton,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  fonvarding  herewith  Transmittal  No.  02-20, 

concerning  the  Department  of  the  Air  Force's  proposed  LetteKs)  of  Offer  and 

Acceptance  (LOA)  to  Kuwait  for  defense  articles  and  services  estimated  to  cost  $58 

million.  Soon  after  this  letter  i$  delivered  to  your  office,  we  plan  to  notify  the  news 

media. 

Sincerely, 


TOMEH.WAL'nERS.JR. 

LIEUTENANT  GENIAL,  USAF 
DIRECTOR 


Attachments 

Same  Itr  to:  House  Conunittee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Conunittee  on  Armed  Services 
House  Conunittee  on  Appropriations 
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Transmittal  No.  02-20 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)       Prospective  Purchaser;  Kuwait 

(ii)       Total  Estimated  Value: 

Major  Defense  Equipment*  $51  million 

Other  $  7  million 

TOTAL  $58  million 

(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  80  AIM-120C  Advanced  Medium  Range  Air-to-Air 
Missiles  (AMRAAM),  60  AIM-120C  Launch  Rails,  two  Captive  Air  Training 
Missiles,  flight  test  instrumentation,  software  updates  to  support  AMRAAM 
operational  and  training  devices,  missile  containers,  aircraft  modification  and 
integration,  spare  and  repair  parts,  support  and  test  equipment,  publications  and 
technical  documentation,  maintenance  and  pilot  training,  contractor  support, 
other  related  elements  of  logistical  and  program  support 

(iv)       Military  Department:  Air  Force  (YBB) 

(v)       Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Conunission.  Fee«  etc..  Paid.  Cfffered.  or  Agreed  to  be  Paid;  none 

(yii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress:  4JUN2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .lUSTinCATlON 

Kuwait  -  AIM-120C  Advanced  Medium  Range  Air-to-Air  Missiles 

The  Government  of  Kuwait  has  requested  a  possible  sale  of  80  AIM-120C  Advanced  Medium 
Range  Air-to-Air  Missiles  (AMRAAM),  60  AIM-120C  Launch  Rails,  two  Captive  Air 
Training  Missiles,  flight  test  instrumentation,  software  updates  to  support  AMRAAM   . 
operational  and  training  devices,  missile  containers,  aircraft  modification  and  integration, 
spare  and  repair  parts,  support  and  test  equipment,  publications  and  technical 
documentation,  maintenance  and  pilot  training,  contractor  support,  other  related  elements  of 
logistical  and  program  support.  The  estimated  cost  is  $58  million. 

This  sale  will  strengthen  the  military  ties  between  the  U.S.  and  the  State  of  Kuwait  (Kuwait). 
Strategically  located  in  the  Persian  Gulf,  Kuwait  has  been  a  friendly  nation  for  over  thirty 
years.  In  the  aftermath  of  the  Gulf  crisis,  Kuwait  further  opened  access  to  vital  port  facilities 
and  air  bases  necessary  for  future  coalition  success  in  the  region.  Kuwait's  location  at  the 
northwestern  corner  of  the  Persian  Gulf  makes  it  an  essential  partner  in  preserving  freedom 
of  navigation  in  the  Gulf  and  a  key  participant  in  regional  strategic  planning.  This  sale  will 
strengthen  Kuwait  as  a  coalition  partner  by  providing  greater  interoperability  with  U.S.,  and 
other  coalition  forces  in  the  region. 

Kuwait  is  threatened  by  a  hostile  neighbors  with  credible  air,  land,  and  sea  forces.  While  the 
nation  depends  on  external  support,  the  Kuwaiti  Air  Force  (KAF)  must  have  adequate 
numbers  and  capabilities  to  protect  its  vital  resources  (runways,  support  facilities,  pre- 
positioned  materials,  petroleum  production  and  storage,  etc.)  during  the  early  part  of  an 
invasion  until  allies  can  arrive  with  reinforcements. 

Due  to  its  limited  population,  Kuwait  requires  a  multi-role  fighter  aircraft  that  is  capable  of 
performing  all  missions  while  maintaining  readiness  with  an  efficient  maintenance  and 
support  infrastructure.  A  large  portion  of  the  force  must  be  allocated  to  defend  against  an 
aerial  attack.  To  defend  against  large-scale  attacks  and  attacks  by  high  speed,  low-flying 
cruise  missiles,  these  aircraft  must  be  able  to  detect,  track,  and  engage  targets  accurately  at 
long  range. 

The  KAF  must  be  able  to  respond  immediately  to  any  potential  aggression,  regardless  of  the 
time  of  day  or  weather  because  of  the  close  proximity  of  the  threat  The  systems  should  be 
fully  capable  of  finding  and  destroying  air,  maritime,  and  ground  targets  at  night  and  in  poor 
weather. 

While  Kuwait  does  not  have  the  resources  to  protect  itself  against  a  prolonged  invasion,  they 
are  attempting  to  equip  their  air  force  with  sufficient  resources  and  capabilities  to  stall  an 
invasion  long  enough  for  other  coalition  forces  to  arrive.  Protection  of  critical  assets  such  as 
air  and  sea  port  facilities  is  essential  to  complete  this  reinforcement 
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The  prime  contractor  will  be  Raytheon  Company  of  Goeleta,  California.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  require  the  assignment  of  two  U.S.  Government 
representatives  to  Kuwait  for  approximately  two  years  to  assist  in  delivery,  acceptance,  and 
deployment  of  the  missiles.  There  will  be  three  each  U.S.  Government  and  contractor 
representatives  for  one- week  intervals,  twice  annually,  to  participate  in  program  management 
and  technical  reviews.  Contractor  representatives  specializing  in  various  skills  and  disciplines 
will  be  required  to  provide  in-country  support  for  an  extended  period  of  time.  The  specific 
requirements  for  this,  support  will  be  established  during  program  deflnition  between 
representatives  of  the  USG  and  Kuwait 

.  There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 

Transmittal  No.  02-20 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 


(vii)  Sensitivity  of  Technology; 

1.  The  AIM-120C  Advanced  Medium  Range  Air-to-Air  Missile  (AMRAAM)  is  a 
supersonic,  air  launched,  aerial  intercept,  guided  missile  featuring  digital  technology  and  micro- 
miniature solid-state  electronics.  The  missile  employs  active  radar  target  tracking,  proportional 
navigation  guidance,  and  active  Radio  Frequency  target  detection.  It  can  be  launched  day  or 
night,  in  any  weather  and  increases  pilot  survivability  by  allowing  the  pilot  to  disengage  after 
missile  launch  and  engage  other  targets.  AMRAAM  capabilities  include  lookdown/shootdown, 
multiple  launches  against  multiple  targets,  resistance  to  Electronic  Countermeasures,  and 
interception  of  high-  and  low-flying  and  maneuvering  targets.  Information  on  the  AIM-120 
missile  ranges  from  unclassified  to  secret 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Kuwait  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
proposed  sale  is  necessary  in  furtherance  of  the  U.S.  ^)reign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 
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(FR  Doc.  02-15224  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  02-21] 

36(bK1 )  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


action:  Notice. 


SUMMARY:  The  Depart^nent  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-21  with 
attached  transmittal  and  policy 
justification. 

Dated:  June  11,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  S001-08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301  -2800 


4JUN2002 

In  reply  refer  to: 

1-02/004177 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

f)ear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-21, 

concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  the  Taipei  Economic  and  Cultural  Representative  Office  in  the 

United  States  for  defense  articles  and  services  estimated  to  cost  $108  million.  Soon  after 

this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


TOME  H.WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECrOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-21 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  tlie  Arms  Export  Control  Act 


(!)       Prospective  Purchaser:  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States  pursuant  to  P.L.  96-8 


(ii)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$  0  million 
$108  million 
$108  million 


(iii)       Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  three  (3)  AN/MPN-14(SS)  radar  sets,  spare  and 
repair  parts,  support  and  test  equipment,  radar  modification  kits,  publications 
and  technical  documents,  U.S.  Government  and  contractor  technical  assistance, 
and  other  related  elements  of  logistics  support 


(iv)       Militarv  Department;  Air  Force  (DTB) 

(v)       Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 

(viii)       Date  Report  Delivered  to  Congress;  4JUN2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 


Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  AN/MPN-14(SS) 
Radar  Sets 

The  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested  a 
possible  sale  of  three  (3)  AN/MPN-14(SS)  radar  sets,  spare  and  repair  parts,  support  and  test 
equipment,  radar  modification  kits,  publications  and  technical  documents,  U.S.  Government 
and  contractor  technical  assistance,  and  other 'related  elements  of  logistics  support.  The 
estimated  cost  is  $108  million. 

This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

The  proposed  sale  of  radar  sets  will  provide  the  recipient  air  traffic  control  (specifically,  radar 
approach  control)  capabilities  in  and  around  their  military's  airfields.  The  recipient  will  have 
no  difficulty  absorbing  these  radar  sets  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region.  « 

The  prime  contractor  will  be  ITT  Industries  of  Van  Nuys,  California.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  recipient. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


FR  Doc.  02-15225  Filed  6-17-02;  8:45  am] 
MUJNG  CODE  5001-Oe-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7233-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting  Under 
EPA's.  Climate  Leaders— EPA  ICR  No. 

XX 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  subnyt  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  Requirements  Under  EPA's 
Climate  Leaders — EPA  ICR  No.  xx. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 


DATES:  Comments  must  be  submitted  on 
or  before  August  19,  2002. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Climate  Protection 
Partnerships  Division,  1200 
Pennsylvania  Avenue,  NW.,  (6202J), 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Kerr,  Telephone  No.  (202)  564-0047, 
Facsimile  No.  (202)  565-2134;  E-mail: 
ken:tom@epa.gov.  Interested  parties  can 
obtain  a  copy  of  this  ICR  without 
charge. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  corporations 
that  volxmtarily  agree  to  work  with  EPA 
to  measure  and  record  their  greenhouse 
gas  (GHG)  emissions. 

Title:  Reporting  Requirements  Under 
EPA's  Climate  Leaders— EPA  ICR  No. 

XX. 

Abstract:  In  an  effort  to  aid  U.S. 
implementation  of  its  commitments  in 
the  United  Nations  Framework 
Convention  on  Climate  Change,  the 
President  announced  a  Climate  Change 
Strategy  on  February  14,  2002,  wherein 
he  set  a  national  U.S.  GHG  intensity 
goal  of  18%  by  2012.  Part  of  that 
strategy  challenges  companies  to  set 


GHG  reduction  goals  by  working  with 
EPA  through  the  voluntary  Climate 
Leaders  program.  EPA  has  developed 
this  ICR  to  ensure  that  the  program  is 
credible  by  obtaining  authorization  to 
collect  information  from  Climate 
Leaders  Partners  to  ensure  the  Partners 
are  meeting  their  GHG  goals. 

EPA  has  developed  this  ICR  to  obtain 
authorization  to  collect  information 
from  companies  participating  in  Climate 
Leaders.  Companies  that  join  Climate 
Leaders  voluntarily  agree  to  the 
following:  designating  a  Climate  Leaders 
liaison;  negotiating  a  corporate  GHG 
reduction  goal;  and  reporting  to  EPA,  on 
an  annual  basis,  the  company's  progress 
toward  their  reduction  goal  via  Climate 
Leaders  inventory  protocol  reporting 
forms.  The  information  contained  in  the 
inventories  of  the  companies  that  join 
Climate  Leaders  may  be  considered 
confidential  business  information  and  is 
maintained  as  such.  EPA  uses  the  data 
obtained  from  the  companies  to  assess 
the  success  of  the  program  in  achieving 
its  GHG  reduction  goals. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
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numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  projected  hour 
biuden  for  this  collection  of  information 
is  as  follows: 

Average  annual  reporting  burden:  63 
hoiirs. 

Average  annual  recordkeeping 
burden:  0  hours. 

Average  burden  hours/response:  7 
hours  for  a  Letter  of  Intent  (one-time 
burden);  56  hours  for  the  annual 
inventory. 

Frequency  of  response:  one  per 
respondent  per  year. 

Estimated  number  of  respondents:  30. 

Cost  burden  to  respondents: 

Estimated  total  annualized  cost 
burden:  $6,163. 

Total  labor  cost:  $6,163. 

Total  capital  and  start-up  costs:  SO. 

Estimated  total  operation  and 
maintenance  costs:  $0. 

Purchase  of  services  cost:  $0. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  June  6,  2002. 
Thomas  M .  Kerr, 

EPA  Office  of  Air  &■  Radiation. 

[FR  Doc.  02-15330  Filed  6-17-02;  8:45  am] 

BIUJMG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7233-1] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request, 
Investigation  Into  Possible 
Noncompliance  of  Motor  Vehicles 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  Investigation  into  Possible 
Noncompliance  of  Motor  Vehicles;  OMB 
Control  Number  2060-0086;  expiration 
date  June  30,  2002.  The  ICR  describes 
the  natiue  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  18,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0222.06  and  OMB  Control 
No.  2060-0086,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Inforination  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
e-mail  at  auby.susan@epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0222.06.  For  technical  questions 
about  the  ICR  contact  Richard  W.  Nash, 
Certification  and  Compliance  Division, 
2565  Plymouth  Road,  Aim  Arbor,  MI 
48103,  (734)  214-4412, 
nash.dick@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Investigation  into  Possible 
Noncompliance  of  Motor  Vehicles;  OMB 


Control  Number  2060-0086;  expiration 
date  June  30,  2002,  EPA  ICR  Number 
0222.06.  This  is  a  request  for  extension 
of  a  currently  approved  collection. 

Abstract:  EPA  tests  in-use  vehicles  to 
verify  that  they  meet  emission  standards 
during  their  useful  lives.  Vehicle  types 
that  do  not  comply  are  subject  to  recall 
and  repair  at  the  manufacturer's 
expense.  In  order  to  insure  that 
appropriate  vehicles  are  tested,  EPA 
must  make  a  very  limited  inquiry  of 
their  owners/lessees  concerning  vehicle 
condition. 

Information  collected  is  used  to 
assure  that  vehicles  procured  meet 
certain  criteria.  For  example,  since  a 
manufacturer's  responsibility  to  recall 
passenger  cars  is  limited  to  10  years  of 
age  or  100,000  miles  of  use,  vehicles 
tested  to  establish  potential  recall 
liability  must  also  meet  those  criteria. 
Other  testing  programs  and  vehicle 
types  have  different  criteria. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  March  11, 
2002,  one  comment  was  received. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  20 
minutes  per  response,  a  total  of  600 
hours  annually.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  1800. 

Estimated  Number  of  Respondents: 
1800. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
600. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  None. 
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Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0222.06  and 
OMB  Control  No.  2060-0086  in  any 
correspondence. 

Dated:  June  3)  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  02-15331  Filed  6-17-02;  8:45  am] 
BIUJN6CO0E  66aO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-T232-91 

Proposed  Effluent  Guidelines  Program 
Plan  for  2002/2003 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Effluent  Guidelines 
Program  Plan;  request  for  comments. 


SUMMARY:  Today's  notice  presents  and 
invites  comment  on  EPA's  proposed 
Effluent  Guidelines  Program  Plan  for 
2002/2003.  Under  the  Clean  Water  Act 
(CWA),  EPA  establishes  national 
regulations,  termed  "effluent 
guidelines,"  to  reduce  pollutant 
discharges  from  industrial  fecilities  to 
surface  waters  and  publicly  owned 


treatment  works  (POTWs).  The 
proposed  Effluent  Guidelines  Program 
Plan  describes  the  Agency's  ongoing 
effluent  gmdelines  development  efforts. 

DATES:  EPA  must  receive  conunents  on 
the  proposed  effluent  guidelines  plan  by 
July  18,  2002. 

ADDRESSES:  Submit  written  comments 
to  Ms.  Patricia  Harrigan  at  the  following 
address:  Office  of  Water,  Engineering 
and  Analysis  Division  (4303T),  U.S. 
EPA,  1200  Pennsylvania  Avenue.  NW, 
Washington,  DC  20460.  Comments 
submitted  via  hand  delivery  or  Federal 
Express  may  be  sent  to  the  following 
address:  U.S.  EPA,  EPA  West,  Room 
6221, 1301  Constitution  Avenue,  NW, 
Washington,  DC  20004.  For  additional 
information  on  how  to  submit 
comments,  see  "How  to  Submit 
Comments"  in  the  Supplementary 
Information  section  of  this  notice. 

The  public  record  for  this  proposed 
plan  has  been  established  under  docket 
nimiber  W-01-12  and  is  located  in 
EPA's  Water  Docket,  East  Tower 
Basement  (Room  EB  57),  401  M  Street 
SW.  Washington,  DC  20460.  The  record 
is  available  for  inspection  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  For 
access  to  docket  materials,  call  (202) 
260-3027  to  schedule  an  appointment. 
You  may  have  to  pay  a  reasonable  fee 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Harrigan  at  (202)  566-1666  or 


harrigan.patricia@epa.gov,  or  Jan 
Matuszko  at  (202)  566-1035  or 
matuszko.jan@epa.gov. 

How  To  Submit  Comments 

EPA  encourages  submission  of 
comments  using  e-mail.  Please  send 
comments  via  e-mail  to 
harrigan.patricia@epa.gov.  Electronic 
comments  must  specify  docket  number 
W-01-12  and  must  be  submitted  as  an 
ASCn,  Word  or  WordPerfect  file 
avoiding  the  use  of  special  characters  or 
any  form  of  encryption.  No  confidential 
business  information  (CBI)  should  be 
sent  via  e-mail. 

If  you  elect  to  mail  yoiu-  comments, 
please  send  an  original  and  3  copies  of 
your  comments  and  enclosures 
(including  references).  Commenters  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimilies  (faxes)  will  be  accepted. 

I.  Regulated  Entities 

Today's  proposed  Effluent  Guidelines 
Program  Plan  for  2002/2003  does  not 
contain  regulatory  requirements.  It 
identifies  industrial  categories  for  which 
EPA  expects  to  develop  or  revise 
effluent  limitations  guidelines  and 
standards  and  sets  forth  the  schedules 
for  those  rulemakings.  Entities  that 
could  be  affected  by  regulations 
developed  under  this  Plan,  as  proposed, 
are  shown  in  Table  1  below. 


Table  1  .—Entities  Potentially  Affected  by  Forthcoming  Effluent  Guidelines  Regulations 


Category  of  entity 


Exampies  of  potentially  affected  entities 


Industrial,  Commercial,  or  Agri- 
cultural. 


Federal  Govemment 
State  Govemment  ... 
Local  Govemment  ... 


Metal  Products  and  Machinery  (including  electroplating,  metal  finishing);  builders  and  developers  engaged  in 
construction,  development,  and  redevelopment;  Feedlots  (swine,  poultry,  dairy  and  beef  cattle);  Aquatic 
Animal  Production  (fish  hatcheries  and  farms);  and  Meat  Products  (slaughtering,  rendering,  packing,  proc- 
essing of  red  meat  and  poultry);  and  Pulp  and  Paper  (dissolving  mills). 

Metal  Products  and  Machinery  (including  electroplating,  metal  finishing);  builders  and  developers  engaged  in 
construction,  development,  and  redevelopment. 

Metal  Products  and  Machinery  (Including  electroplating,  metal  finishing);  builders  and  developers  engaged  in 
construction,  development,  and  redevelopment. 

Metal  Products  and  Machinery  (including  electroplating,  metal  finishing);  builders  and  developers  engaged  in 
construction,  developn>ent,  and  redevelopment. 


n.  Legal  Authority 

Today's  notice  is  published  under  the 
authority  of  section  304(m)  of  the  CWA, 
33  U.S.C.  1314(m). 

m.  EflQuent  Guidelines  Program 
Background 

The  CWA  directs  EPA  to  promulgate 
effluent  limitations  guidelines  and 
standards  that,  for  most  pollutants, 
reflect  the  level  of  pollutant  control 
achievable  by  the  best  available 
technologies  economically  achievable 
for  categories  or  subcategories  of 


industrial  point  sources.  See  CWA 
sections  301(b)(2),  304(b).  306,  307(b), 
and  307(c).  For  point  sources  that 
introduce  pollutants  directly  into  the 
Nation's  waters  (i.e.,  direct  dischargers), 
the  limitations  and  standards 
promulgated  by  EPA  are  implemented 
in  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits. 
See  CWA  sections  301(a),  301(b),  and 
402.  For  sources  that  discharge  to 
POTWs  (i.e.,  indirect  dischargers),  EPA 
promiUgates  pretreatment  standards  that 
apply  directly  to  those  sources  and  are 


enforced  by  POTWs  backed  by  State  and 
Federal  authorities.  See  CWA  sections 
307(b)  and  (c). 

Section  304(m)  requires  EPA  to 
publish  a  Plan  every  two  years  that 
consists  of  three  elements.  First,  imder 
section  304(m)(l)(A),  EPA  is  required  to 
establish  a  schedule  for  the  annual 
review  and  revision  of  existing  effluent 
guidelines  in  accordance  with  section 
304(b).  Section  304(b)  applies  to  effluent 
limitations  guidelines  for  direct 
dischargers  and  requires  EPA  to  revise 
such  regulations  as  appropriate.  Second, 
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under  section  304(m)(l)(B).  EPA  must 
identify  categories  of  sources 
discharging  toxic  or  nonconventional 
pollutants  for  which  EPA  has  not 
published  effluent  limitations 
guidelines  under  section  304(b)(2)  or 
new  source  performance  standards 
(NSPS)  under  section  306.  Finally, 
imder  section  304{m)(l)(C),  EPA  must 
establish  a  schedule  for  the 
promulgation  of  effluent  limitations 
guidelines  under  section  304(b)(2)  and 
NSPS  for  the  categories  identified  imder 
subparagraph  (B)  not  later  than  three 
years  after  being  identified  in  the 
section  3D4(m)  plan.  Section  3D4(m) 
does  not  apply  to  pretreatment 
standards  for  indirect  dischargers, 
which  EPA  promulgates  pursuant  to 
sections  307(b)  and  307(c)  of  the  CWA. 

On  October  30,  1989,  Natural 
Resources  Defense  Council,  Inc.,  and 
Public  Citizen,  Inc.,  filed  an  action 
against  EPA  in  which  they  alleged. 


among  other  things,  that  EPA  had  failed 
to  comply  with  CWA  section  304(m). 
Plaintiffs  and  EPA  agreed  to  a 
settlement  of  that  action  in  a  Consent 
Decree  entered  on  January  31, 1992.  The 
consent  decree,  which  has  been 
modified  several  times,  established  a 
schedule  by  which  EPA  will  propose 
and  take  final  action  for  eleven  point 
source  categories  identified  by  name  in 
the  decree,  see  Consent  Decree,  pars. 
2(a)  and  4(a),  and  for  eight  other  point 
source  categories  identified  only  as  new 
or  revised  rules,  numbered  5  through 
12,  see  Consent  Decree  par.  5(a).  The 
Decree  also  established  deadlines  for 
EPA  to  complete  studies  of  eight 
identified  and  three  unidentified  point 
source  categories.  See  Consent  Decree, 
par.  3(a). 

The  last  date  for  EPA  action  under  the 
Decree,  as  modified,  is  June  2004.  The 
Decree  provides  that  the  foregoing 
requirements  shall  be  set  forth  in  EPA's 


section  304(m)  plans.  See  Consent 
Decree,  pars.  3(a),  4(a),  5(a).  The 
Consent  Decree  provides  that  section 
304(m)  plans  issued  subsequent  to  the 
decree  that  are  consistent  with  its  terms 
shall  satisfy  EPA's  obligations  imder 
section  304(m)  with  respect  to  the 
publication  of  such  plans.  See  Consent 
Decree,  par.  7(b). 

IV.  Proposed  EfQuent  Guidelines 
Program  Flan  for  2002/2003 

Today's  proposed  Plan  describes 
EPA's  current  effluent  guidelines 
rulemaking  activities.  It  is  the  last 
Effluent  Guidelines  Program  Plan  to  be 
developed  while  EPA  is  operating  under 
the  1992  Consent  Decree  described  in 
Section  III  above. 

Table  2  identifies  the  new  or  revised 
effluent  guidelines  currently  under 
development  and  the  schedules  for 
proposal  and  final  action. 


Table  2.— Effluent  Guidelines  Currently  Under  Development 


Category 

Federal  Register  citation  (date)  or  deadline  for  proposal 

Rnal  action 
date 

Metal  Products  and  Machinery 

66  FR  424  (Jan.  3.  2001)  

66  FR  2959  (Jan.  12,  2001) 

67  FR  8581  (Feb.  25,  2002)  

05/15A)2  

oa«)2 

58  FR  44078  (Dec.  17,  1993)  

12/02 

Concentrated  Animal  Feeding  Operations  (poultry,  swirie,  beef, 

and  dairy  subcategories). 
Meat  Products                  

12/15/02 
12/03 

Construction  and  Development 

Aquatic  Animal  Production 

Pulp,  Paper,  and  Papertx>ard  (dissolving  kraft  (Subpart  A)  and 
dissolving  sulfite  (Subpart  D)). 

03/04 
06/04 
09/04 

In  previous  Effluent  Guideline  Plans, 
EPA  had  indicated  its  intention  to  take 
final  action  on  its  1993  proposal  to 
revise  effluent  guidelines  for  eight 
subcategories  of  the  pulp,  paper,  and 
paperboard  industry  (Subparts  C  and  F 
through  L).  At  this  time,  however,  EPA 
is  not  planning  to  revise  efflueht 
guidelines  for  these  subcategories  for  a 
variety  of  reasons.  For  example,  it 
appears  that  more- stringent 
conventional  pollutant  limitations  for 
these  subcategories  would  not  pass  the 
Best  Conventional  Pollutant  Control 
Technology  "cost-reasonableness"  test, 
which  is  explained  at  51  FR  24974  (July 
1986).  In  addition,  EPA  does  not  see  the 
need  at  this  time  to  promulgate  national 
categorical  best  management  practices 
to  control  spills  and  leaks  of  pulping 
liquors  for  these  subcategories; 
permitting  authorities  can  continue  to 
impose  best  management  practices  on  a 
case-by-case  basis,  as  appropriate,  imder 
40  CFR  122.44(k).  As  with  all  currently 
regulated  industries,  EPA  will  make  the 
decision  to  move  forward  with  data 
collection  and  analysis  for  all  of  these 
subparts  (including  possible  guidelines 


revisions)  using  a  broader  priority- 
setting  process  the  Agency  is  developing 
for  its  future  effluent  guidelines 
planning  evaluations. 

V.  Future  of  the  Effluent  Guidelines 
Program 

For  the  past  ten  years,  the  1992 
Consent  Decree  has  greatly  influenced 
EPA's  management  of  the  effluent 
guidelines  program  and  has  required  the 
Agency  to  develop  or  revise  a  specified 
number  of  effluent  guidelines  within 
specified  schedules.  June  2004  is  the 
last  Consent  Decree  deadline  for  taking 
final  action  on  an  effluent  guideline 
started  under  the  Decree.  The  1992 
Consent  Decree  will  terminate  when 
this  obligation  is  satisfied. 

The  termination  of  the  Consent 
Decree  offers  EPA,  interested 
stakeholders,  and  the  public  the  chance 
to  evaluate  the  existing  program  and  to 
consider  how  national  industrial 
regulations  can  best  meet  the  needs  of 
the  broader  National  Clean  Water 
Program  in  the  years  ahead.  EPA  is 
drafting  a  strategy  setting  forth  a 
planning  process  by  which  EPA  will 
conduct  the  review  of  national  effluent 


guidelines  and  establish  priorities  to 
address  the  water  quality  challenges  of 
the  21st  century. 

Integral  to  any  planning  process  is  the 
need  to  efficiently  allocate  scarce 
resources  among  competing  priorities. 
This  is  particularly  the  case  for  a 
governmental  agency  such  as  EPA, 
which  has  the  responsibility  to  assure 
that  both  public  and  private  funds  for 
regulatory  compliance  are  spent  to 
address  the  highest  risks  to  human 
health  and  the  environment.  EPA  also 
believes  that  its  process  for  setting 
priorities  must  he  completely 
transparent.  In  keeping  with  these  goals, 
the  draft  strategy  will  describe  how  EPA 
will  work  with  other  interested  parties 
to  assess  the  risks  posed  by  industrial 
discharges  and  to  identify  the  best 
approach  to  address  these  risks  [i.e., 
through  effluent  guidelines  or  other 
tools). 

EPA  expects  that  development  and 
implementation  of  this  strategy  will 
require  a  significant  Agency  investment 
in  research,  planning,  and  outreach. 
EPA  plans  to  publish  this  draft  strategy 
later  this  year,  and  will  seek  to  engage 
a  broad  range  of  interested  parties  in  a 
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discussion  on  the  draft  strategy.  EPA 
intends  to  first  use  the  process 
described  in  the  strategy  as  the  basis  for 
its  2004/2005  Effluent  Guidelines 
Program  Plan. 

VI.  Request  for  Comment 

EPA  invites  public  comment  on  the 
proposed  Effluent  Guidelines  Program 
Plan  for  2002/2003  and  on  all  other 
aspects  of  today's  notice. 

Dated:  June  11.  2002. 
G.  Tracy  Mehan,  m, 
Assistant  Administrator  for  Water. 
[FR  Doc.  02-15329  Filed  6-17-02;  8:45  am] 
MLUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  tlie 
Federal  Communications  Commission 

June  11,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  18,  20Q2.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 


Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW,  DC  20554  or 
via  the  Internet  to  jbole}'®fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley®f cc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0795. 

Title:  Associate  WTB  Call  Signs  and 
Antenna  Registration  Numbers  with 
Licensee's  FRN. 

Form  No.:  FCC  Form  606. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
state,  not-for-profit  institutions,  and 
state,  local  or  tribal  governments. 

Number  of  Respondents:  429,000. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  Third  party 
disclosure  requirement,  on  occasion 
reporting  requirement. 

Total  Annual  Burden:  429,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  FCC  Form  606 
has  been  revised  to  make  various 
changes  to  update  the  title  of  the  form, 
mailing  and  web  site  addresses, 
removing  the  Taxpayer  Identification 
Number  (TIN)  information  and  adding 
FCC  Registration  Number  (FRN) 
information  for  licensees  and  antenna 
structure  owners.  The  information  will 
be  used  to  populate  the  Universal 
Licensing  System  (ULS)  with  a  unique 
identifying  number  (FRN)  and  require 
licensees  to  supply  it  when  doing 
business  with  the  Commission.  This 
requirement  is  to  facilitate  compliance 
with  the  Debt  Collection  Improvement 
Act  of  1996  and  the  Commission's 
internal  CORES  system. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-15214  Filed  6-17-02:  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1412-OR] 

Missouri;  Amendment  No.  6  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri,  (FEMA-1412-DR), 
dated  May  6,  2002,  and  related 
determinations. 


EFFECTIVE  DATE:  June  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Robuck.  Readiness, 
Response  and  Recovery  and  Directorate, 
Federal  Emergency  Management 
Agency,  Washington.  DC  20472,  (202) 
646-2705  or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,  2002: 

Boone  and  Livingston  Counties  for 
Public  Assistance. 

Camden,  Cape  Girardeau,  Douglas, 
Mississippi,  Perry,  Scott,  and  Stoddard 
Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brqwn  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Cralit 
Program.) 

Joe  M.  Allbaugh, 

Director. 

(FR  Doc.  02-15338  Filed  6-17-02;  8:45  am) 

MLUNG  CODE  671S-<»-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1412-DR] 

Missouri;  Amendment  No.  7  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri  (FEMA-1412-DR),  dated  May 
6,  2002,  and  related  determinations. 
EFFECTIVE  DATE:  June  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agencv. 
Washington,  DC  20472,  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  June  10, 
2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
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for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.338,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

IFR  Doc.  02-15339  Filed  6-17-02;  8:45  am] 

BIUJNG  CODE  671»-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Stiares  of  Banic  or  Banic 
Holding  Companies 

The  notiilcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  2, 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  John  Steven  Schnoor  and  Carmela 
Rose  Schnoor,  both  of  Hildreth, 
Nebraska;  to  acquire  voting  shares  of 
Hildreth  State  Company,  Inc.,  Hildreth, 
Nebraska,  and  thereby  indirectly  acquire 
voting  shares  of  State  Bank  of  Hildreth, 
Hildreth,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  12,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-15215  Filed  6-17-02;  8:45  am) 
BIUJNG  cooe  e21»-01-S 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors  of  ttie  Federal 
Reserve  System 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


TIME  AND  DATE:  12:00  p.m.,  Monday, 
June  24,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  NW.,  Washington.  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202^52-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begirming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  June  14,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  02-15489  Filed  6-14-02;  3:39  pm] 

BIUJNO  COOC  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
[Account  Number:  4154-05] 

Assistant  Secretary  for  Planning  and 
Evaluation;  Notice  inviting 
Applications  for  New  Awards  for  a 
National  Poverty  Research  Center  arui 
Area  Poverty  Research  Centers  for 
Fiscal  Year  2002 

AGENCY:  The  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(ASPE),  HHS. 

ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  for  a  cooperative  agreement 
to  establish  a  National  Poverty  Research 
Center  and  Area  Poverty  Research 
Centers. 

SUMMARY:  ASPE  plans  to  fund  one 
National  Poverty  Center  and  three  Area 
Poverty  Centers.  The  National  Poverty 
Center  will  plan  and  conduct  a  broad 
program  of  policy  research  and 
mentoring  of  emerging  scholars  to 
describe  and  analyze  national,  regional 
and  state  environment  (e.g.,  economics, 
demographics)  and  policies  affecting  the 


poor,  particularly  those  families  with 
children  who  are  poor  or  at-risk  of  being 
poor.  This  research  and  evaluation 
program  will  focus  on  important  and 
emerging  social  policy  issues  associated 
with  the  nature,  causes,  correlates,  and 
effects  of  income  dynamics,  poverty, 
individual  and  family  functioning  and 
child  well-being. 

The  Area  Poverty  Centers  cooperative 
agreements  are  for  qualiBed  institutions 
to  provide  a  focused  agenda  expanding 
our  understanding  of  the  causes, 
consequences  and  effects  of  poverty  in 
local  geographic  areas  or  specific 
substantive  areas,  especially  in  states  or 
regional  areas  of  high  concentrations  of 
poverty.  These  cooperative  agreements 
are  intended  to  create  a  research 
opportunity  for  scholars  and  institutions 
otherwise  imlikely  to  participate 
extensively  in  HHS  programs  to  support 
the  Nation's  poverty  research  effort.  It  is 
anticipated  that  investigators  supported 
under  the  Area  Poverty  Centers  will 
benefit  from  the  opportunity  to  conduct 
independent  research;  that  the  grantee 
institutions  will  benefit  from 
participation  in  the  diverse  extramural 
programs  of  HHS;  and  that  students  will 
benefit  from  exposiu«  to  and 
participation  in  research  and  be 
encouraged  to  pursue  graduate  studies 
and  careers  in  the  social  and  behavipral 
sciences  with  a  focus  on  poverty. 

CLOSING  DATE:  The  closing  date  for 
submitting  applications  under  this 
announcement  is  August  19,  2002. 
Please  email  Audrey  Mirsky-Ashby  at 
Audrey.Mirsky-Asbby@hhs.gov  by  July 
18,  2002  to  inform  the  government  of 
youi  intent  to  submit  an  application. 
Include  the  name  of  your  organization 
and  whether  you  are  competing  for  the 
National  Center  award  or  for  an  Ar6a 
Center  award.  Providing  notice  of  intent 
to  submit  is  not  a  requirement  for 
submitting  an  application.  However,  a 
notice  of  intent  to  submit  will  help  the 
federal  government  in  the  planning  for 
the  review  process. 

ADDRESSES:  The  National  Institute  of 
Child  Health  and  Human  Development 
(NICHD)  will  be  servicing  these  grants 
for  ASPE.  Applications  should  be 
submitted  to  Michael  J.  Loewe,  Deputy 
Grants  Management  Officer,  Grants 
Management  Branch,  National  Institute 
of  Child  Health  and  Human 
Development,  U.S.  Department  of 
Health  and  Human  Services,  6100 
Executive  Boulevard,  Room  8A01, 
Bethesda,  Maryland  20892-7510 
(Regular  Mail),  Rockville,  Maryland 
20852  (Express  Mail),  Phone:  (301)  435- 
6995.  Administrative  questions  will  be 


Federal  Register / Vol.  67,  No.  117/Tuesday,  June  18,  2002/Notices 


41421 


iccepted  and  responded  to  up  to  ten 
working  days  prior  to  closing  date  of 
.  receipt  of  applications. 
I   You  will  receive  email  confirmation 
to  notify  you  that  your  application  was 
received  within  14  days  of  the  closing 
date.  If  you  do  not  receive  confirmation 
within  14  days  of  the  closing  date, 
please  contact  Michael  J.  Loewe  at  the 
address  provided  above. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
aimouncement.  Any  corrections  to  this 
announcement  will  be  published  in  the 
Federal  Register  as  well  as  published  on 
the  ASPE  World  Wide  Web  Pages  at 
http://aspe.hhs.gov/funding.htm. 
Although  reasonable  efforts  are  taken  to 
assure  that  the  files  on  the  ASPE  World 
Wide  Web  Page  containing  electronic 
copies  of  this  Program  Announcement 
are  accurate  and  complete,  they  are 
provided  for  information  only.  The 
applicant  bears  sole  responsibility  to 
assure  that  the  copy  downloaded  and/or 
printed  from  any  other  source  is 
acciu-ate  and  complete. 
FOR  FURTHER  INFORMATION  CONTACT: 
Administrative  questions  should  be 
directed  to  Michael  Loewe  at  the 
address  or  phone  niunber  listed  above. 
Technical  questions  should  be  directed 
to  Don  Oellerich,  HHS,  Office  of  Human 
Services  Policy,  Telephone:  (202)  690- 
6805.  Written  technical  questions 
should  be  addressed  to  Dr.  Oellerich  at 
the  Department  of  Health  and  Human 
Services,  ASPE/HSP,  200  Independence 
Avenue,  SW.,  Room  404E,  Hubert  H. 
Humphrey  Building,  Washington,  DC 
20201  or  faxed  to  202-690-6562.  If  you 
send  your  question  in  writing,  please 
call  to  confirm  receipt.  Technical 
questions  will  be  accepted  and 
responded  to  up  to  ten  working  days 
prior  to  the  closing  date  of  receipt  of 
applications. 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts: 

Part  I:  Background — Legislative 
authority.  Eligible  Applicants,  Project 
History  and  Purpose,  Available  Funds, 
Matching  Requirements,  and  Project  and 
Budget  Period;  Part  II:  Awardee 
Responsibilities  for  the  National  Poverty 
Research  Center,  Awardee 
Responsibilities  for  the  Area  Poverty 
Research  Centers,  ASPE 
Responsibilities,  Joint  Responsibilities, 
Arbitration  Procedures,  Rights  to  Data; 
Part  ni:  The  Review  Process — 
Intergovernmental  Review,  Initial 
Screening,  Competitive  Review  and 
Evaluation  Criteria;  Part  IV:  The 
Application — General  Information, 
Application  Development — The 
slational  Center,  Application 


Development — Area  Poverty  Centers, 
Application  Submission,  Disposition  of 
Applications,  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number, 
and  Components  of  a  Complete 
Application. 

Part  I.  Background 

A.  Legislative  Authority 

This  cooperative  agreement  is 
authorized  by  Section  1110  of  the  Social 
Security  Act  (42  U.S.C.  1310)  and 
awards  will  be  made  from  fimds 
appropriated  under  Public  Law  from 
funds  appropriated  under  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
2002  (Public  Law  107-116). 

B.  Eligible  Applicants 

For  the  National  Poverty  Research 
Center  (also  referred  to  as  the  National 
Center)  the  Department  seeks 
applications  from  universities  or  other 
post-secondary  degree  granting  entities. 
(For-profit  organizations  are  advised 
that  no  cooperative  agreement  funds 
may  be  paid  as  profit  to  any  recipient 
of  a  grant  or  subgrant.  Profit  is  any 
amount  in  excess  of  allowable  direct 
and  indirect  costs  of  the  grantee). 
Eligible  applicants  for  Area  Poverty 
Research  Centers  (also  referred  to  as  the 
Area  Centers)  are  restricted  to  colleges 
and  universities  offering  baccalaureate 
or  advanced  degrees  in  the  social  and 
behavioral  sciences.  Scholars  and 
researchers  working  in  Area  eligible 
institutions  located  in  geographic  areas 
where  poverty  is  prevalent  and 
concentrated  are  encouraged  to 
participate  in  this  program. 

C.  Project  History  and  Purpose 

These  awards  (cooperative 
agreements]  replace  the  current 
cooperative  agreements  with  the  Joint 
Center  for  Poverty  Research  (JCPR)  at 
Northwestern  University  and  the 
University  of  Chicago,  and  the  Institute 
for  Research  on  Poverty  (IRP)  at  the 
University  of  Wisconsin.  The  mission  of 
the  poverty  centers  includes  (1) 
expanding  the  knowledge  of  the  causes 
£md  consequences  of  poverty  as  well  as 
policy  responses  to  ameliorate  poverty 
and  its  impacts  on  Americans,  (2) 
providing  a  core  of  multidisciplinary 
researchers,  as  well  as  a  national 
network  of  scholars  who  focus  their 
research  on  poverty  and  the  poor  (3) 
developing  and  training  of  future  social 
science  researchers  whose  work  focuses 
on  poverty  and  the  poor,  (4) 
continuation  of  work  on  the 
improvement  of  methods  and  data  to 
permit  a  fuller  understanding  of  the 


causes  and  consequences  of  poverty  and 
the  social  policies  and  programs  meant 
to  alleviate  it,  and  (5)  maintaining  a 
network  for  the  dissemination  of 
findings  to  the  policy  and  research 
communities  through  newsletters, 
working  papers,  special  reports  and 
briefings.  (Information  on  the  current 
centers  is  available  on  their  respective 
websites:  www.jcpr.org  and 
wHrw.ssc.wisc.edu/irp)  We  expect  the 
Centers  funded  under  this 
announcement  to  provide  leadership 
through  innovative  basic  and  applied 
research,  long-term  policy  options  and 
evaluation,  and  mentoring  to  increase 
the  number  and  diversity  of  poverty 
scholars.  The  winning  applicant(s)  will 
be  expected  to  carry  out  a  program  that 
continues  a  strong  scholarly  tradition 
and  concern  for  poverty.  There  are  no 
specific  projects  that  must  be  continued 
from  the  current  Centers  imder  this 
award. 

D.  Available  Funds 

The  Assistant  Secretary  has  available 
a  total  of  $2,000,000  for  Uie  first  year  of 
awards  for  a  national  poverty  research 
center  and  for  the  area  poverty  research 
centers.  ASPE  anticipates  providing 
approximately  one  award  of 
approximately  $1  million  for  a  National 
Poverty  Research  Center  and  three 
awards  of  between  $300,000  and 
$400,000  each  for  the  Area  Poverty 
Research  Centers.  If  additional  funding 
becomes  available  in  fiscal  year  2002, 
other  centers  may  be  funded.  Although 
multiple  awards  are  anticipated, 
nothing  in  this  announcement  restricts 
the  ability  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  to  make  one 
award  or  to  make  lesser  award(8). 

E.  Matching  Requirements 

Awardees  must  provide  at  least  5 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  federal  share 
and  the  nonfederal  share.  The  non- 
federal share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  matching 
requirements  through  cash 
contributions.  For  example,  an  awardee 
with  a  project  with  a  total  budget  (both 
direct  and  indirect  costs)  of  $400,000 
may  request  up  to  $380,000  in  federal 
funds.  Matching  requirements  cannot  be 
met  with  funds  from  other  federally- 
'  funded  programs. 

If  a  proposed  project  activity  has 
approved  funding  support  from  other 
funding  sources,  the  amount,  duration, 
purpose,  and  source  of  the  funds  should 
be  indicated  in  materials  submitted 
under  this  announcement.  If  completion 
of  the  proposed  project  activity  is 


41422 


Federal  Register/ Vol.  67,  No.  117 /Tuesday;  June  18,  2002 /Notices 


contingent  upon  approval  of  funding 
from  otlier  sources,  the  relationship 
between  the  funds  being  sought 
elsewhere  and  from  ASPE  should  be 
discussed  in  the  budget  information 
submitted  as  a  part  of  the  abstract,  bi 
both  cases,  the  contribution  that  ASPE 
funds  will  make  to  the  project  should  be 
clearly  presented. 

F.  Project  and  Budget  Period 

ASPE  expects  to  fund  the  National 
Poverty  Research  Center(s)  for  a  period 
of  five  (5)  years  and  the  Area  Poverty 
Research  Centers  for  a  period  of  three 
(3)  years.  The  first  year  funding  for 
national  poverty  research  center  will  be 
up  to  $1,000,000  (combined  direct  and 
indirect  funding).  We  expect  a  total 
funding  of  approximately  $5  million 
over  the  five-year  funding  period.  The 
first  year  of  funding  for  Area  Centers 
will  be  between  $300,000  and  $400,000 
(combined  direct  and  indirect  funding). 
We  expect  a  total  funding  of  $3  million 
over  the  three-year  period.  Cooperative 
Agreements  are  assistance  mechanisms 
and  subject  to  the  same  administrative 
requirements  as  grants;  however,  they 
are  different  from  both  a  grant  and  a 
contract.  Compared  to  a  grant,  they 
allow  more  involvement  and 
collaboration  by  the  government  in  the 
affairs  of  the  project,  but  provide  less 
direction  of  project  activities  than  a 
contract.  The  Terms  of  Award  are  in 
addition  to,  not  in  lieu  of,  otherwise 
applicable  guidelines  and  procedures. 

Applications  are  to  include  separate 
budget  estimates  for  each  of  the  five  or 
three  years,  if  they  expect  funding  levels 
to  be  substantially  different  in 
subsequent  years.  Legislative  support 
for  continued  funding  of  the  Centers 
cannot  be  guaranteed  and  future  year 
funding  is  subject  to  future 
appropriations  and  approval  of  the 
Assistant  Secretary.  ASPE  expects, 
however,  that  the  Centers  will  be 
supported  during  futiire  fiscal  years  at 
an  annual  level  of  effort  commensiu-ate 
with  the  initial  period. 

The  award  pursuant  to  this 
announcement  will  be  made  on  or  about 
September  15,  2002. 

Part  n — Responsibilities  of  the 
Awardee  and  the  Federal  Government 
in  the  Establishment  and  Operation  of 
a  National  Poverty  Research  Center  and 
Area  Poverty  Research  Centers 

A.  Awardee  Responsibilities  for  the 
National  Poverty  Research  Center 

The  Awardee  should  develop  and 
conduct  a  program  which  appropriately 
balances  core  infrastructure,  research, 
mentoring  of  emerging  scholars,  and 
dissemination  activities  directed  to 


understanding  the  economic  security 
and  well-being  of  individuals,  families 
and  children.  The  Awardee  should  have 
the  primary  and  lead  responsibility  to 
define  objectives  and  approaches,  and  to 
plan  research,  conduct  studies,  analyze 
data,  and  publish  results, 
interpretations,  and  conclusions  of  its 
work.  Occasionally,  Center  staff  will  be 
expected  to  comment  on  research  plans, 
provide  critical  commentary  on  research 
products,  perform  statistical  policy 
analyses,  and  participate  in  other  quick- 
response  activities  to  support  ASPE's 
research,  evaluation,  and  policy  analysis 
functions.  (Without  compromising 
academic  freedom.  Center  staff  will  be 
expected  to  comply  with  special 
requests  when  the  Administration 
requires  confidentiality.)  HHS  will  not 
interfere  with  nor  infringe  upon  the 
academic  freedom  associated  with  the 
university  setting. 

To  assure  the  quality  of  its  research, 
dissemination,  and  mentoring  program, 
and  to  assure  a  careful  examination  of 
the  output  of  the  Center  within  the 
academic  community,  the  Center  must 
establish  and  maintain  a  formal  tie  with 
a  university,  including  links  with  all 
appropriate  departments  within  that 
imiversity.  The  Center  must  have  a 
major  presence  at  a  single  site 
(imiversity  or  city);  however,  innovative 
arrangements  among  universities  and 
with  individual  scholars  at  other 
universities  also  may  be  proposed. 
Particularly  encouraged  are 
arrangements  with  universities  and 
researchers  based  in  areas  of  high 
concentrations  of  poverty. 

The  program  should  focus  on  tracking 
and  analyzing  changes  in  state  and 
national  policies  and  their  influences  on 
individual,  child,  and  family  outcomes. 
Specifically,  ASPE  has  identified  five 
priority  areas  the  applicant  should 
address,  at  a  minimum:  (1)  Strategies  to 
encourage  work,  self-reliance,  parental 
responsibility,  community 
strengthening,  and  child  well-being,  (2) 
the  changing  labor  market  and  its 
influence  on  low-income  families  with 
children,  (3)  nonmarital  child-bearing, 
teen  pregnancy,  and  healthy  marriage, 
(4)  health  disparities  across  sub- 
populations,  and  (5)  state  and  regional 
level  policy,  programs  and 
interventions,  particularly  those 
targeted  to  geographic  concentrations  of 
the  poor,  to  enhance  self-sufficiency  and 
well-being. 

While  these  are  ASPE  priorities, 
applications  also  may  address  other 
important  aspects  of  poverty,  for 
example:  the  implications  of  health  and 
disability  status  for  poverty  policy; 
concerns  for  the  well-being  of   . 
individual  adults  in  poverty,  and  the 


interaction  between  income  security 
programs,  like  welfare  and  tax  credits, 
and  service  programs  such  as  child  care, 
child  development,  child  welfare 
services,  and  education. 

The  overall  program  will  develop  and 
disseminate  knowledge  about  these  and 
related  issues.  Activities  will  include 
tracking,  evaluating,  and  analyzing  state 
and  local  government  initiatives  to 
reduce  poverty,  encourage  economic 
mobility,  and  alleviate  the  ill  effects  of 
low  income  and  family  dysfunction. 
Activities  also  should  examine 
alternative  public  and  private 
approaches. 

The  awardee  will  perform  the 
following  specific  tasks: 

1 .  Research  Program 

The  Center  will  be  expected  to  plan, 
initiate  and  maintain  a  research  program 
of  high  caliber.  It  must  meet  the  tests  of 
social  science  rigor  and  objectivity.  The  . 
program  will  strive  for  respect  from  the 
academic  and  policy  communities  (over 
a  broad  range  of  the  political  spectrum) 
for  its  scientific  quality,  fairness,  and 
policy  relevance.  This  program  should 
include  an  appropriately  balanced 
agenda  of  basic  and  applied, 
quantitative  and  qualitative  field  work, 
and  primary  and  secondary  analyses. 
The  research  program  should  include 
supporting  the  work  of  members  of  the 
Center  staff  and  other  affiliated 
researchers.  In  addition,  it  should 
provide  intellectual  leadership  in  the 
national  research  community  by 
establishing  links  with  a  broad  range  of 
other  scholars,  through  visiting  and 
postdoctoral  appointments,  research 
assistanceships,  and  an  extramural 
program  of  nonresident  grants.  While 
graduates  of  the  poverty  center 
institutions  can  be  found  in  many 
colleges  and  universities  around  the 
country  and  many  maintain  an 
affiliation  with  their  Center,  effort  needs 
to  be  made  to  recruit  and  support 
outside  poverty  researchers  from 
institutions  that  do  not  have  the 
capacity  to  maintain  a  program  of 
poverty  research.  It  is  important  that 
applicants  demonstrate  clear  plans  to 
reach  out  to  researchers  at  imiversities 
that  traditionally  have  not  had  the 
capacity  to  foster  a  program  of  poverty 
research  and  the  training  of  poverty 
researchers.  In  addition,  awardees  must 
conunit  to  working  cooperatively  with 
the  area  centers  funded  imder  this 
annoimcement. 

The  research  program  should  include 
multi-disciplinary  and  multi-method 
approaches  to  increasing  the 
understanding  of  the  issues  beyond 
what  is  possible  from  analysis  within 
the  framework  of  a  single  discipline  or 
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:  nethod.  At  a  minimum,  the  proposed 
ttaff  should  possess  competency  in 
quantitative  and  qualitative 
methodologies,  economics,  sociology, 
public  policy/administration,  and  other 
related  disciplines.  Furthermore,  it  also 
is  appropriate,  for  example,  to  engage  in 
activities  to  meike  advances  in  research 
techniques,  where  they  are  needed  for 
or  related  to  primary  objectives  of  the 
Center.  Planning  and  execution  of  the 
research  program  shall  always  consider 
the  policy  implications  of  research 
findings  in  a  non-partisan  manner.  The 
Center  should  link  research  to  public 
and  private  efforts  to  improve  the  lives 
of  low-income  individuals  and  families. 
The  research  and  its  dissemination  will 
be  of  value  to  all  levels  of  policy 
making — federal,  state,  and  local 
government — as  well  as  the  general 
research  community.  A  national 
advisory  committee  (discussed  below) 
should  periodically  review  the  research 
agenda  to  assure  its  policy  relevance, 
utility,  and  scope. 

2.  Mentoring  Emerging  Scholars 

The  Center  is  expected  to  develop  and 
expand  a  diverse  corps  of  emerging 
scholars/researchers  who  focus  their 
analytical  skills  on  research  and  policy 
issues  central  to  its  mission.  The  Center 
will  be  expected  to  financially  support 
the  work  of  graduate  research  assistants, 
PhD  candidates,  postdoctoral  scholars, 
and  other  research  scholars,  and  to 
make  efforts  to  reach  out  to  those 
emerging  scholars  affiliated  with 
institutions  that  traditionally  have  not 
had  the  capacity  to  mentor  students  as 
poverty  researchers. 

3.  Dissemination 

1  Making  knowledge  and  information 
vailable  to  the  academic  and  policy 
Communities  is  to  be  another  integral 
feature  of  the  Center's  responsibilities. 
The  awardee  will  maintain  a 
dissemination  system  of  periodic 
newsletters,  research  papers,  and 
occasional  books  intended  both  for  the 
research  and  policy  communities.  In 
addition,  the  awardee  will  be  expected 
to  organize  workshops,  lectures, 
seminars,  and  other  ways  of  sharing 
curront  research  activities  and  findings. 
Applicants  are  encouraged  to  propose 
use  of  innovative  methods  of 
disseminating  data  and  information. 
Applications  should  show  a  sensitivity 
to  the  different  dissemination  strategies 
which  may  be  appropriate  for  different 
audiences — such  as  policy  makers, 
practitioners,  and  academics. 


B.  Awardee  Responsibilities  for  Area 
Poverty  Research  Centers 

The  purpose  of  the  Area  Poverty 
Research  Centers  is  to  support 
interdisciplinary  research  leading  to  an 
understanding  and  reduction  of  poverty, 
income  inequality  and  its  correlates. 
Applicants  are  invited  to  propose  multi- 
level, integrated  research  projects  that 
will  shed  light  on  the  complex 
interactions  of  the  social  and  physical 
environment,  and  mediating  behavioral 
factors  which  determine  poverty  and 
income  inequality.  Area  Centers  are 
expected  to  create  an  environment 
conducive  to  interdisciplinary 
collaborations  among  social  and 
behavioral  scientists  and  affected 
communities  with  the  goal  of  improving 
well-being  of  individuads,  families  and 
children.  The  successful  applicant(s) 
should  develop  and  conduct  a  program 
which  appropriately  balances  core 
infrastructiu-e,  research,  the  mentoring 
of  emerging  scholars,  and  dissemination 
activities  directed  to  understanding  the 
well-being  of  individuals,  families  and 
children.  Although  not  required, 
applicants  are  encouraged  to  take 
advantage  of  defined  geographic  areas  of 
study  and  existing  data. 

ASPE  has  identified  five  priority  areas 
the  applicant  may  address:  (1)  Strategies 
to  encourage  work,  self-reliance,  parent 
responsibility,  community 
strengthening,  and  child  well-being,  (2) 
the  changing  labor  market  and  its 
influence  on  low-income  families  with 
children,  (3)  nonmarital  child-bearing, 
teen  pregnancy,  and  healthy  marriage, 

(4)  income  inequality  and  health 
disparities  across  sub-populations,  and 

(5)  state-  and  local-level  policy, 
programs  and  interventions,  particularly 
those  targeted  to  geographic 
concentrations  of  poverty,  to  enhance 
self-sufficiency  and  wellbeing. 
Applications  also  may  address  other 
important  aspects  of  poverty  such  as  the 
implications  of  health  and  disability 
status  for  poverty  policy;  concerns  for 
the  well-being  of  individual  adults  in 
poverty,  and  the  interaction  between 
income  security  programs,  like  welfare 
and  tax  credits,  and  service  programs 
such  as  child  care,  child  development, 
child  welfare  services,  and  education. 
Additional  areas  of  interest  to  ASPE  that 
applicants  may  want  to  consider 
include:  Women  and  children,  welfare 
and  work;  poverty  and  mental  health; 
and  resiliency.  In  addition  to  these 
priority  areas  identified  for  the  national 
and  area  centers,  applicants  for  area 
center  awards  may  wish  to  focus  more 
specifically  on  issues  germane  to  their 
local  environment  and  while  these  are 
ASPE  priorities,  applications  also  may 


address  other  important  aspects  of 
poverty.  ASPE  strongly  encourages 
studies  in  state  and  regional  areas  of 
concentrated  poverty. 

The  awardees  will  perform  the 
following  tasks: 

1.  Research  Program 

The  Area  Poverty  Research  Centers 
will  be  expected  to  plan,  initiate  and 
maintain  a  research  program  of  high 
caliber.  It  may  include  small-scale,  new 
or  ongoing  social,  behavioral,  and/or 
policy-related  research  projects, 
including  pilot  research  projects  and 
feasibility  studies;  development,  testing, 
and  refinement  of  research  techniques; 
secondary  analysis  of  available  data 
sets;  and  similar  research  projects  that 
demonstrate  research  capability.  Each 
Center  will  be  expected  to  carry  out  at 
least  two  projects,  as  well  as  develop  or 
expand  the  Center's  presence  on 
campus  and  in  the  broader  research 
community. 

2.  Mentoring  Emerging  Scholars 

The  Area  Poverty  Research  Centers 
are  expected  to  develop  and  expand  a 
diverse  corps  of  emerging  scholars/ 
researchers  who  focus  career  goals  on 
policy,  research  and  programs  focused 
on  poverty  populations.  The  Area 
Poverty  Research  Centers  Will  be 
expected  to  develop  an  awareness  and 
interest  in  students  of  the  opportunities 
in  poverty  policy  and  research  through 
such  activities  as  research.intemships, 
seminars  and  related  experiences. 
Applicants  should  demonstrate  how 
students  will  benefit  from  exposure  to 
and  participation  in  the  ongoing 
research  of  Area  Poverty  Research 
Center  faculty  and  staff  and  be 
encouraged  to  pursue  graduate  studies 
and  careers  in  the  social  and  behavioral 
sciences  with  a  focus  on  poverty-related 
studies. 

3.  Dissemination' 

Making  knowledge  and  information 
available  to  the  academic  and  policy 
communities  is  to  be  another  integral 
feature  of  the  Area  Poverty  Research 
Center's  responsibilities.  It  will  be 
expected  to  develop  and  maintain  a 
dissemination  system.  Applicants  are 
encouraged  to  propose  use  of  innovative 
methods  of  disseminating  data  and 
information.  Applications  should  show 
a  sensitivity  to  the  different 
dissemination  strategies  which  may  be 
appropriate  for  different  audiences — 
such  as  policy  makers,  practitioners, 
and  academics. 

C.  ASPE  Responsibilities 

ASPE  will  be  involved  with  each 
Center  in  jointly  establishing  broad 
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research  priorities  and  planning 
strategies  to  accomplish  the  objectives 
of  this  announcement.  ASPE,  or  its 
representatives,  will  provide  the 
following  types  of  support  to  the  Center: 
(1)  Consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  the  Center's  program  of 
research,  mentoring  and  dissemination 
activities,  (2)  information  about  HHS 
programs,  policies,  and  research 
priorities,  (3)  assistance  in  collaborating 
with  appropriate  federal,  state  and  local 
governmental  officials  in  the 
performance  of  program  activities,  (4) 
assistance  in  identifying  H^iS 
information  and  technical  assistance 
resources  pertinent  to  the  Center's 
success,  (5)  assistance  in  the  transfer  of 
information  to  appropriate  federal,  state, 
and  local  entities,  (6)  review  of  Center 
activities  and  feedback  to  ensure  that 
objectives  and  award  conditions  are 
being  met,  (7)  ASPE  will  coordinate 
activities  amongst  the  centers  to  ensure, 
to  the  extend  possible,  the  optimal  use 
of  resources  and  expertise.  APSE  retains 
the  right,  however,  to  withhold  annual 
renewals  to  the  awardee,  if  technical 
performance  requirements  are  not  met. 

D.  Joint  Responsibilities 

Each  awardee,  jointly  with  ASPE,  will 
appoint  an  outside  advisory  committee, 
funded  imder  this  agreement.  Each 
committee  will  be  selected  to  provide 
assistance  to  both  the  national  center 
and  each  area  center  in  formulating  the 
research  agenda  and  advice  on  carrying 
it  out.  Efforts  will  be  made  in  selecting 
this  committee  to  assure  a  broad  range 
of  academic  disciplines  and  political 
viewpoints.  For  the  national  center  the 
committee  will  be  composed  of 
approximately  six  to  ten  nationally 
recognized  scholars  and  practitioners. 
(For  a  list  of  the  current  Advisory 
Committee  members  for  the  two  Poverty 
Centers  see  their  respective  websites: 
http://www.jcpr.org  <http:// 
www.jcpr.org>  and  http:// 
www.ssc.wisc.edu/irp  <http:// 
www.ssc.wisc.edu>.)  This  committee 
will  meet  once  or  twice  a  year  rotating 
between  Washington,  DC  and  the  Center 
location.  For  each  area  center,  the 
committee  will  be  made  up  of  three  to 
four  scholars  and  practitioners  and  will 
include  the  director  of  the  national 
center.  It  is  expected  that  the  area 
center's  advisory  committee  will  meet 
once  a  year. 

E.  Arbitration  Procedures 

Both  parties  are  expected  to  work  in 
a  coUegial  fashion  to  minimize 
misunderstandings  and  disagreements. 
They  should  explore  every  alternative  to 
prevent  impasses,  including 


consultation  with  the  advisory 
committee  established  under  section  D., 
but  agreement  between  the  awardee  and 
ASPE  staff  caimot  be  reached  on 
significant  progranunatic  or  scientific- 
technical  issues  that  might  arise  after 
the  award,  an  arbitration  panel  should 
be  formed.  The  panel  will  consist  of  one 
person  appointed  by  the  .awardee,  one 
person  appointed  by  ASPE,  and  a  third 
person  appointed  by  these  two 
members.  The  decision  of  the  arbitration 
panel,  by  majority  vote  will  be  binding. 
These  special  arbitration  procedures  in 
no  way  affect  the  awardee's  right  to 
appeal  an  adverse  action  in  accordance 
with  HHS  regulations  at  45  CFR  part  16. 

F.  Rights  to  Data 

The  awardee  will  retain  custody  of 
and  have  primary  rights  to  the  data 
developed  under  this  award,  subject  to 
government  rights  to  access  consistent 
with  current  HHS  and  ASPE 
regulations.  The  awardee  should  make 
reasonable  efforts,  however,  to  provide 
other  researchers  appropriate  and 
speedy  access  to  research  data  from  this 
project  and  establish  public  use  files  of 
research  data  developed  under  this 
award. 

Part  m.  The  Review  Process 

A.  Intergovernmental  Review 

State  Single  Point  of  Contact 
(Executive  Order  12372).  The 
Department  of  Health  and  Human 
Services  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  No.  12372,  Intergovernmental 
Review  of  Federal  Programs,  because  it 
is  a  program  that  is  national  in  scope 
and  the  only  impact  on  State  and  local 
governments  would  be  through 
subgrants.  Applicants  are  not  required 
to  seek  intergovernmental  review  of 
their  applications  within  the  constraints 
of  Executive  Order  12372. 

B.  Initial  Screening 

Each  application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  armouncement, 
(2)  the  applicant  is  eligible  for  funding 
(see  Part  I,  Section  B),  and  (3)  is  within 
the  page  limit  (see  Part  IV,  Section  A). 
Note  that  applications  exceeding  the 
page  limit  will  not  be  reviewed  further 
and  will  be  ineligible  for  funding. 

C.  Competitive  Review  and  Evaluation 
Criteria 

Applications  for  the  National  Center 
that  pass  the  initial  screening  will  be 
evaluated  and  rated  by  a  panel  of  at 
least  three  independent  experts  on  the 


basis  of  specific  evaluation  criteria, 
which  are  detailed  below.  Applications 
for  the  Area  Centers  that  pass  the  initial 
screening  will  be  evaluated  and  rated  by 
a  federal  review  panel.  The  panel  will 
use  the  evaluation  criteria  listed  below 
to  score  each  application.  The 
evaluation  criteria  were  designed  to 
assess  the  quality  of  the  proposed 
project  and  to  determine  the  likelihood 
of  its  success.  The  evaluation  criteria  are 
closely  related  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of 
this  program  announcement.  These 
review  results  will  be  the  primary 
element  used  by  the  ASPE  in  making 
funding  decisions.  HHS  reserves  the 
option  to  discuss  applications  with 
other  federal  or  state  staff,  specialists, 
experts,  and  the  general  public. 
Comments  from  these  sources,  along 
with  those  of  the  reviewers,  will  be  kept 
from  inappropriate  disclosure  and  may 
be  considered  in  making  an  award 
decision. 

Selection  of  the  successful 
applicant(s)  will  be  based  on  the 
technical  and  financial  criteria  laid  out 
in  this  annoimcement.  Reviewers  vvill 
determine  the  strengths  and  weaknesses 
of  each  application  in  terms  of  the 
evaluation  criteria  listed  below,  provide 
comments  and  assign  numerical 
scores— out  of  a  possible  100  points. 
The  review  panel  will  prepare  a 
simunary  of  all  applicant  scores  and 
strengths/weaknesses  and 
recommendations  and  submit  it  to  the 
ASPE  for  final  decisions  on  the  award. 
The  point  value  following  each  criterion 
heading  indicates  the  maximum 
numerical  relative  weight  that  each 
section  will  be  given  in  the  review 
process.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  applications. 

Applications  will  be  reviewed  using 
the  following  evaluation  criteria.  Note 
that  there  are  separate  criteria  for  the 
National  Center  and  the  Area  Centers. 
Please  be  sure  to  refer  to  Part  IV,  section 
B,  application  development. 

Evaluation  Criteria  for  the  National 
Center 

(1)  Quality  of  the  Staffing  Proposal  and 
Proposed  Organizational  Arrangements 
(30  points) 

Reviewers  will  judge  applicant's 
director/principal  investigator  and  staff 
on  research  experience,  demonstrated 
research  skills,  administrative  skills. 
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public  administration  experience,  and 
relevant  technical  expertise.  Raters  may 
consider  references  on  prior  research 
projects.  Director  and  staff  time 
commitments  to  the  Center  also  will  be 
a  factor  in  the  evaluation.  Whether  the 
applicant  can  maintain  a  single  location 
for  research,  teaching,  and  scholarship 
is  an  important  consideration. 
Furthermore,  reviewers  will  rate  the 
applicant's  pledge  and  ability  to  work  in 
collaboration  with  other  scholars  in 
search  of  similar  goals,  especially  the 
area  centers.  Applicants  will  be  judged 
on  the  nature  and  extent  of  the 
organizational  support  for  research, 
mentoring  scholars,  and  dissemination 
In  topical  areas  related  to  the  Center's 
central  priorities.  Applicants  will  be 
judged  on  their  plans  to  reach  out  to 
researchers  at  universities  that 
traditionally  have  not  had  the  capacity 
to  foster  a  program  of  poverty  research 
and  the  training  of  poverty  researchers. 
In  addition,  awardees  must  commit  to 
working  cooperatively  with  the  area 
centers  funded  under  this 
announcement.  Reviewers  will  evaluate 
the  commitment  of  the  university  (and 
proposed  institutional  unit  that  will 
contain  the  Center)  to  assess  its  ability 
to  support  all  three  major  Center 
activities:  (1)  Scholarly,  policy  relevant 
research  including  plans  for  an 
extramural  research  program;  (2)  the 
mentoring  and  development  of  emerging 
scholars  interested  in  poverty,  families, 
children,  and  public  policy;  and"(3) 
dissemination  of  research  and  other 
information  to  a  broad  and  disparate  set 
of  academic,  research,  and  policy 
communities.  Reviewers  also  will 
evaluate  the  applicant's  demonstrated 
capacity  to  work  with  a  range  of 
govenmient  agencies. 

(2)  Quality  of  the  Research  Agenda  (30 
points) 

Reviewers  will  judge  this  section  on 
the  basis  of  whether  the  research  agenda 
is  scientifically  sound  and  policy 
relevant.  They  also  will  consider 
whether  the  applicant  is  likely  to  make 
significant  contributions  to 
understanding  poverty,  families,  child 
outcomes,  and  what  governments  can 
do  to  make  the  lives  of  adults,  children 
and  families  more  secure,  healthier,  and 
open  to  opportunity,  and  whether  the 
approach  extends  beyond  and  builds 
upon  the  past  35  years  of  poverty 
research.  The  discussion  and  research 
proposed  must  address  the  major 
themes  of  this  armouncement  (Strategies 
to  encourage  work,  self-reliance, 
parental  responsibility,  community,  and 
child  well-being;  the  changing  labor 
market  and  its  influence  on  low-income 
families  with  children;  nonmarital 


child-bearing,  teen  pregnancy,  and 
healthy  marriage;  heailth  disparities;  and 
state  and  regional  level  policy,  programs 
andinterventions,  particularly  those 
targeted  to  geographic  concentrations  of 
the  poor,  to  enhance  self-sufficiency  and 
well-being).  Concise  plans  for  research 
projects  in  the  near  term  (one  or  two 
years)  as  well  as  a  five-year  agenda  are 
important.  Reviewers  will  rate 
applications  on  their  plans  to  conduct 
policy-relevant  research  and  interact 
with  various  levels  of  government  to 
research  and  evaluate  significant 
government  initiatives  and  policies  in  a 
nonpartisan  manner.  In  addition, 
applicants  also  will  be  judged  on  their 
dissemination  plans — including 
convening  conferences  and  workshops 
and  communicating  with  a  broad 
audience  of  academics,  policymakers, 
and  practitioners.  Applicants  will  also 
be  judged  on  the  extent  to  which  the 
proposed  application  addresses  issues 
related  to  the  concentration  of  poverty. 

(3)  Training  and  Mentoring  Emerging 
Scholars  (20  points) 

The  applicant  evaluation  will 
consider  proposed  efforts  to  develop 
and  expand  a  diverse  corps  of  emerging 
scholars  and  researchers.  The  ratings 
will  consider  the  proposed  mentoring 
and  support  given  to  graduate  research 
assistants,  PhD  candidates,  postdoctoral 
students,  and  other  research  scholars. 
The  evaluation  will  include  an 
assessment  of  plans  to  integrate  the 
training  of  research  scholars  and  expose 
them  to  policy  research  activities  at 
ASPE.  Reviewers  will  consider  efforts  to 
reach  emerging  scholars  at  institutions 
that  have  not  had  the  capacity  to  mentor 
students  as  poverty  researchers. 

(4)  Appropriateness  of  the  Budget  To 
Carry  out  the  Planned  Staffing  and 
Activities  (20  points) 

Ratings  will  consider  whether:  (a)  The 
budget  assures  an  efficient  and  effective 
allocation  of  funds  to  achieve  the 
objectives  of  this  solicitation,  (b)  the 
applicant  has  additional  funding  from 
other  sources,  including  the  host 
institution.  When  additional  funding  is 
contemplated,  applicants  should  note 
whether  the  funding  is  being  donated  by 
the  institution,  is  in-hand  from  another 
funding  source,  or  will  be  applied  for 
from  another  funding  source. 
Information  concerning  how  the 
applicant  will  meet  the  matching 
requirement  will  be  evaluated.  The 
budget  should  include  travel  for 
advisory  board  members. 


Evaluation  Criteria  for  the  Area  Centers 

(1)  Approach  (35  points) 

Are  the  conceptual  framework, 
design,  methods,  and  analyses 
adequately  developed,  well-integrated, 
and  appropriate  to  the  aims  of  the 
project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics?  Does 
the  applicant  present  an  adequate 
proposal  to  interest  students  in  graduate 
studies  or  careers  in  poverty-related 
work,  especially  in  geographic  areas  of 
concentrated  poverty?  Does  the 
application  make  clear  the  procedures 
for  the  protection  of  human  subjects? 

(2)  Significance  (20  points! 

Does  this  study(ies)  address  an 
important  problem?  If  the  aims  of  the 
application  are  achieved,  how  will 
knowledge  be  advanced?  What  will  be 
the  effect  of  these  studies  on  the 
concepts  or  methods  that  drive  this 
field?  Will  projects  focus  on  areas  of 
state  or  regional  concentrations  of 
poverty? 

(3)  Qualifications  of  Principal 
Investigator  and  Mentoring  (20  points] 

Is  the  principal  investigator 
appropriately  trained  and  well  suited  to 
carry  out  this  work?  Is  the  work 
proposed  appropriate  to  the  experience 
level  of  the  principal  investigator  and 
other  researchers  (if  any)?  Do  the 
investigators  have  direct  contact  with 
students?  The  reviewers  will  consider 
proposed  efforts  to  expose  and  engage 
students  in  poverty  related  research  and 
encourage  the  pursuit  of  advanced 
studies  and/or  careers  in  public  policy 
and  programs  which  address  the  needs 
of  the  poverty  population. 

(4)  Environment  (15  points) 

Does  the  proposed  Area  Center  build 
upon  an  existing  institutional 
infrastructure?  Do  the  proposed  studies 
take  advantage  of  features  of  the 
community  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support?  Does 
the  Area  Center  have  any  outside 
funding? 

(51  Adequacy  and  Appropriateness  of 
Overall  Budget  and  the  Allocation  of 
Resources  Across  Administrative. 
Research  and  Other  Areas  (10  points) 

Ratings  will  reflect  whether:  (a)  The 
budget  assures  an  efficient  and  effective 
allocation  of  funds  to  achieve  the 
objectives  of  this  solicitation,  (b)  the 
applicant  has  additional  funding  from 
other  sources,  including  the  host 
institution.  When  additional  funding  is 
contemplated,  applicants  should  note 
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whether  the  funding  is  being  donated  by 
the  institution,  is  in-hand  from  another 
funding  source,  or  will  be  applied  for 
from  another  funding  source. 
Information  concerning  how  the 
applicant  will  meet  the  matching 
requirement  will  be  evaluated.  The 
budget  should  include  travel  for 
advisory  board  members. 

Part  IV— The  Application 

A.  General  Information 

This  part  contains  information  on  the 
preparation  of  an  application  for 
submission  under  this  announcement, 
the  forms  necessary  for  submission. 
Potential  applicants  should  read  this 
part  carefully  in  conjunction  with  the 
information  provided  in  Part  II.  In 
general,  ASPE  seeks  organizations  who 
can  demonstrate  the  ability  to  provide 
quality  policy  research,  training  of 
emerging  scholars,  and  working  with 
federal,  state  and  local  governments. 
Applicants  for  funding  should  reflect,  in 
the  program  narrative  section  of  the 
application,  how  they  will  be  able  to 
fulfill  the  responsibilities  and 
requirements  described  in  the 
announcement.  Applications  for  the 
National  Center  should  specify  in  detail 
how  administrative  arrangements  will 
be  made  to  minimize  start-up  and 
transition  delays.  Applications  which 
do  not  address  all  three  major  tasks 
discussed  in  Awardee  Responsibilities 
in  Part  n  (research  program,  mentoring 
emerging  scholars,  dissemination)  will 
not  be  considered  for  award.  The 
applicant  must  have  experience  working 
with  governmental  agencies — federal, 
state,  or  local.  It  is  expected  that  the 
applicant  will  have  additional  funding 
and  arrangements  with  other 
organizations  and  institutions, 
including  the  host  institution(s).  The 
applicant  should  make  all  current  and 
anticipated  related  funding 
arrangements  explicit  in  the  application. 

In  order  to  be  considered  for  an  award 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ASPE.  Application 
materials  including  forms  and 
instructions  are  attached  to  this 
annoimcement.  Additional  copies  are 
available  from  Michael  J.  Loewe  or  may 
be  obtained  electronically  from  the 
ASPE  world  wide  web  site  at  http:// 
www.ASPE.bhs.gov/pmgrams/oa/ 
form.htm.  Each  application  package 
must  include  an  original  and  two  copies 
of  the  complete  application.  All  pages  of 
the  narrative  must  be  sequentially 
numbered  and  unboimd. 

Applications  must  be  received  in  the 
following  format: 


1.  12  point  font  si2e 

2.  Double  line  spacing 

3.  1  inch  top,  bottom,  left,  and  right 
margins 

4.  Page  limit  of  100  pages  for  the 
National  Center  (excluding  appendices); 
50  pages  for  the  Area  Centers  (excluding 
appendices) 

5.  Applications  that  are  not  received 
in  the  format  described  above  and/or 
exceed  the  page  limit,  will  not  be 
reviewed.  Applicants  are  requested  to 
be  concise.  Applicants  are  encouraged 
not  to  attach  or  include  bound  reports 
or  other  documents. 

B.  Application  Development — National 
Center 

Content  and  Organization  of 
Technical  Application  (see 
"Components  of  a  Complete 
Application").  The  application  must 
begin  with  the  required  application 
forms  and  a  three  to  five  page  overview 
and  summary  of  the  application.  Staff 
resumes  should  be  included  in  a 
separate  appendix. 

The  national  poverty  center  will 
provide  a  leadership  role  in  furthering 
oiir  understanding  of  the  causes  and 
consequences  of  poverty  and  the  policy 
and  program  interventions  to  ameliorate 
poverty  and  its  impacts  on  individuals, 
families  and  children.  The  national 
center  will  provide  the  organizational 
infrastructiu^  to  provide  leadership  in 
shaping  a  national  agenda  for  poverty- 
related  research  and  provide  the 
necessary  supports  for  basic  and  applied 
research,  reaching  out  and  supporting 
the  broader  research  community, 
mentoring  emerging  scholars, 
dissemination  of  findings  and  securing 
additional  financial  support.  The 
applicant  should  provide  a  five-year 
strategic  plan  for  accomplishing  this 
agenda.  The  plan  should  build  upon 
and  move  forward  from  the 
accumulated  knowledge  of  the  past  35 
years  of  poverty  related  research  and 
past  and  future  social,  demographic, 
economic  and  policy  trends.  The  plan 
should  set  out  a  concrete  plan  for 
addressing  ASPE's  priorities  as  well  as 
additional  areas  of  exploration  that  the 
applicant  may  propose. 

The  central  core  of  the  application  is 
the  strategic  plan,  and  it  must  contain 
four  sections,  presented  in  the  following 
order: 

(1)  Research  Agenda 

A  prospectus  for  a  five-year  research 
agenda,  outlining  the  major  research 
themes  to  be  investigated  over  the  next 
five  years,  including  the  five  listed  in 
this  announcement.  In  particular,  the 
prospectus  will  describe  the  activities 
planned  for  each  of  the  research  priority 


issues  outlined  in  Part  II,  Awardee 
Responsibilities  and  other  additional 
priority  research  topics  proposed  by  the 
applicant.  The  prospectus  should 
discuss  the  kind  of  research  activities 
that  are  needed  to  anticipate  fut\ire 
policy  debates  on  important  social 
issues — poverty  and  child  well-being,  in 
particular — and  the  role  of  the  proposed 
Research  Center  in  carrying  out  those 
activities.  The  prospectus  should  clearly 
build  upon  the  foundation  of  the  past  35 
years  of  poverty  research  and 
anticipated  trends  and  policy 
developments.  It  may,  of  course,  also 
discuss  research  areas  and  issues  that 
were  not  mentioned  in  that  analysis  if 
the  author  or  authors  of  the  application 
feel  there  have  been  gaps  in  past 
research,  or  that  new  factors  have  begiui 
to  affect  or  soon  will  begin  to  affect 
national  social  policy.  The  prospectus 
should  include  descriptions  of 
individual  research  projects  that  will  be 
expected  in  the  Center's  first  year  of 
operation.  It  also  should  be  specific 
about  long-term  research  themes  and 
projects.  The  lines  of  research  described 
in  the  prospectus  should  be  concrete 
enough  that  project  descriptions  in 
subsequent  research  plan  amendments 
can  be  viewed  as  articulating  a  research 
theme  discussed  in  the  prospectus.  An 
application  that  simply  contains  an  ad 
hoc  categorization  of  an  unstructured 
set  of  research  projects — as  opposed  to 
a  set  of  projects  which  strike  a  coherent 
theme — will  be  judged  unfavorably. 
Note:  Once  a  successful  applicant  has 
been  selected  and  the  national  Advisory 
Committee  appointed,  they  and  ASPE 
will  review  the  research  agenda  and 
determine  research  priorities.  The 
Center  will  submit  to  ASPE  a  revised 
research  plan  that  siimmarizes  the 
deliberations  and  priorities.  The 
research  plan  will  be  periodically 
reviewed  and  revised  as  necessary.  The 
application  should  discuss  a  proposed 
research  planning  process,  including 
involvement  of  the  national  advisory 
committee  and  other  advisors. 

(2)  Staff  and  Organizational  Data 

This  application  should  include  a 
staffing  and  organizational  proposal  for 
the  Research  Center,  including  an 
analysis  of  the  types  of  background 
needed  among  staff  members,  the 
Center's  organizational  structure,  and 
linkages  with  the  host  university  and 
other  organizations.  It  is  in  this  second 
section  that  the  application  should 
specify  how  it  will  assure  a  genuinely 
interdisciplinary  approach  to  research, 
and  where  appropriate,  the  necessary 
links  to  university  departments,  other 
organizations  and  scholars  engaged  in 
research,  and  government  policy 
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r  lakers.  The  applicant  should  identify 
the  director  (or  principal  investigator) 
and  key  senior  research  staff.  Full 
resumes  of  proposed  staff  members 
should  be  included  as  a  separate 
appendix  to  the  application.  In  addition, 
the  author(s)  of  the  application  and  the 
role  which  he  or  she  (they)  will  play  in 
the  proposed  Poverty  Research  Center 
must  be  specified.  The  time 
commitment  to  the  Center  and  other 
conmiitments  for  each  proposed  staff 
member  should  be  indicated.  The  kinds 
of  administrative  and  tenure 
arrangements,  if  any,  the  applicant 
proposes  to  make  should  also  be 
discussed  in  this  section.  The  applicant 
should  discuss  the  financial 
arrangements  for  supporting  affiliates, 
resident  scholars,  etc.  ff  the  application 
envisions  an  arrangement  of  several 
universities  or  institutions,  this  section 
will  describe  the  specifics  about  the 
relationships,  including  leadership, 
management,  and  administration.  It 
should  pay  particular  attention  to 
discussing  how  a  focal  point  for 
research,  teaching,  and  scholarship  will 
be  maintained  given  the  arrangement 
proposed.  Briefly  discuss  the  role, 
selection  procedure,  and  expected 
contribution  of  the  national  advisory 
committee.  The  applicant  should 
describe  plans  for  outreach  to  the  Area 
Centers  in  addition  to  discussing  efforts 
to  assure  a  smooth  transition  between 
the  current  National  Poverty  Centers 
and  this  project. 

(3)  Training  and  Mentoring  Emerging 
Scholars 

A  training  and  mentoring  proposal 
describing  how  students  will  benefit 
from  exposure  to  and  participation  in 
the  ongoing  research  of  the  area  center 
faculty  and  staff  and  how  students  will 
be  encouraged  to  pursue  graduate 
studies  in  the  social  and  behavioral 
scierlces  with  a  focus  on  poverty  related 
studies.  The  applicant  should  discuss 
the  financial  arrangements  for 
supporting  research  assistants,  post- 
doctoral students,  etc.  The  applicant 
should  present  any  past  experience  and 
future  plans  for  engaging  emerging 
scholars  from  institutions  that  have  not 
traditional  had  the  capacity  to  mentor 
poverty  scholars.  The  discussion  should 
include  the  expected  number  and  types 
of  emerging  scholars  to  be  supported 
and  the  level  of  support  £mticipated. 

)  Budget  Narrative 

A  budget  summary  narrative  which 
links  the  core  infrastructure,  research, 
mentoring,  outreach,  and  dissemination 
program  to  the  Center  funding  level. 
This  section  should  discuss  how  the 
ive-year  budget  supports  proposed 


If 


research,  training,  and  dissemination 
activities  and  should  link  the  first  year 
funding  to  a  five-year  plan.  The 
discussion  should  include  the 
appropriateness  of  the  level  and 
distribution  of  funds  to  the  successful 
completion  of  the  research,  training,  and 
dissemination  plans.  Given  the  limited 
amount  of  funds  available  for  this 
award,  applicants  are  encouraged  to  use 
these  funds  as  partial,  core  support  for 
the  proposed  Center  and  to  seek 
additional  support  from  other  sources. 
The  availability,  potential  availability  or 
hope  for  other  funds  (from  the  host 
university,  other  universities, 
foundations,  states,  other  federal 
agencies,  etc.)  and  the  uses  to  which 
they  would  be  put,  should  be 
documented  in  this  section. 
Applications  which  show  funding  from 
other  sources  that  supplement  funds 
from  this  grant  will  be  given  higher 
scores  than  if  they  have  no  extra 
financial  support  or  a  plan  for  securing 
such  support. 

C  Application  Development — Area 
Poverty  Centers 

Content  and  Organization  of 
Technical  Application  (see 
"Components  of  a  Complete 
Application").  The  application  must 
begin  with  the  required  application 
forms  and  a  three  to  five  page  overview 
and  summary  of  the  application.  Staff 
resumes  should  be -included  in  a 
separate  appendix.  The  central  core  of 
the  application  must  contain  four 
sections,  presented  in  the  following 
order: 

(1)  Key  Trends  and  Past  Research 
Analysis 

A  brief  analysis  of  the  key  trends  (e.g., 
social,  demographic,  economic)  and 
past  research  related  to  the  area  center's 
proposed  focus  which  provides  a  basis 
for  the  proposed  Area  Center  research 
agenda.  It  should  examine  the  nature, 
causes,  and  correlates  of  one  or  two  of 
the  trends  as  they  relate  to  the  Area 
center's  focus,  as  appropriate.  The 
analysis  should  demonstrate  the 
applicant's  grasp  of  the  policy  and 
research  significance  of  recent  and 
future  social  trends  as  well  as  the  past 
research. 

(2)  Research  Agenda 

A  prospectus  for  a  three-year  research 
agenda,  outlining  the  major  research 
themes  to  be  investigated  over  the  next 
three  years,  including  the  five  listed  in 
this  announcement.  In  particular,  the 
prospectus  will  describe  the  activities 
planned  for  each  of  the  research  priority 
issues  proposed  by  the  Area  Center; 
those  either  drawn  from  the  listing  of 


priority  areas  or  proposed  by  the 
applicant.  The  prospectus  should 
discuss  the  kind  of  research  activities 
that  will  inform  public  policy  in  the 
priority  issues  selected  and  the  role  of 
the  propQsed  Area  Research  Center  in 
carrying  out  those  activities.  The 
prospectus  should  follow  from  the  key 
trends  and  research  analysis  section. 
The  prospectus  should  include  detailed 
descriptions  of  the  individual  research 
projects  that  will  be  expected  to  be 
initiated  in  the  Center's  first  year  of 
operation;  including  the  conceptual 
framework,  design,  data,  methods  and 
proposed  analyses.  It  also  should  be 
specific  about  the  longer-term  research 
themes  and  projects.  The  lines  of 
research  described  in  the  prospectus 
should  be  concrete  enough  that  project 
descriptions  in  subsequent  research 
plan  amendments  can  be  viewed  as 
articulating  a  research  theme  discussed 
in  the  prospectus.  An  application  that 
simply  contains  an  ad  hoc 
categorization  of  an  unstructured  set  of 
research  projects — as  opposed  to  a  set  of 
projects  which  strike  a  coherent 
theme — will  be  judged  unfavorably, 

Note:  Once  a  successful  applicant  has  been 
selected  ASPE  will  review  the  longer  term 
research  agenda  with  the  Area  Center  and 
jointly  determine  future  research  priorities. 
The  research  plan  will  be  periodically 
reviewed  and  revised  as  necessary.  The 
application  should  briefly  discuss  a  proposed 
research  planning  process,  including 
invofvement  of  an  outside  advisory 
committee  and  other  advisors,  and 
participation  with  other  National  and  Area 
centers  awarded  as  part  of  this  grant  program. 

(3)  Staff  and  Organizational  Data 

This  application  should  include  a 
staffing  and  organizational  proposal  for 
the  Area  Center,  including  an  analysis 
of  the  types  of  background  needed 
among  staff  members,  the  Area  Center's 
organizational  structure,  and  linkages 
with  the  host  university  and  other 
organizations.  It  is  in  this  third  section 
that  the  application  should  specif\'  how 
it  will  assure  a  genuinely 
interdisciplinary  approach  to  research, 
and  where  appropriate,  the  necessary 
links  to  university  departments,  other 
organizations  and  scholars  engaged  in 
research,  and  government  policy 
making.  The  applicant  should  identify 
the  director  (or  principal  investigator) 
and  key  senior  research  staff.  Full 
resumes  of  proposed  staff  members 
should  be  included  as  a  separate 
appendix  to  the  application.  The  time 
commitment  to  the  Area  Center  and 
other  commitments  for  each  proposed 
staff  member  should  be  indicated. 

If  the  application  envisions  an 
arrangement  of  several  universities  or 


41428 


Federal  Register/ Vol.  67,  No.  117/Tuesday.  June  18,  2002 /Notices 


institutions,  this  section  will  describe 
the  specifics  about  the  relationships, 
including  leadership,  management,  and 
administration.  It  should  pay  particular 
attention  to  discussing  how  a  focal  point 
for  research,  teaching,  and  scholarship 
will  be  maintained  given  the 
arrangement  proposed.  The  application 
also  should  briefly  discuss  the  role, 
selection  procedure,  and  expected 
contribution  of  an  outside  advisory 
committee. 

(4)  Training  and  Mentoring  Emerging 
Scholars 

A  training  and  mentoring  proposal 
describing  how  students  will  benefit 
from  exposure  to  and  participation  in 
the  ongoing  research  of  the  Area  Center 
faculty  and  staff  and  how  students  will 
be  encouraged  to  pursue  graduate 
studies  in  the  social  and  behavioral 
sciences  with  a  focus  on  poverty  related 
studies.  This  section  should  discuss  the 
financial  arrangements  for  supporting 
students  and  research  assistants,  if  any. 
The  discussion  should  include  the 
expected  number  and  types  of  emerging 
scholars  to  be  supported  and  the  level 
of  support  anticipated. 

(5)  Budget  Narrative 

A  budget  summary  narrative  which 
links  the  core  infrastructure,  research, 
training,  and  dissemination  program  to 
the  Center  funding  level.  This  section 
should  discuss  how  the  three-year 
budget  supports  proposed  research, ' 
training,  and  dissemination  activities 
and  should  link  the  first  year  funding  to 
a  three-year  plan.  The  discussion  should 
include  the  appropriateness  of  the  level 
and  distribution  of  funds  to  the 
successful  completion  of  the  research, 
training,  and  dissemination  plans. 
Given  the  limited  amoimt  of  funds 
available  for  this  award,  applicants  are 
encouraged  to  use  these  funds  as  partial, 
core  support  for  the  proposed  Center 
and  applicant  having  or  seeking 
additional  support  from  other  sources. 
The  availability,  potential  availability  or 
hope  for  other  funds  (from  the  host 
university,  other  universities, 
foundations,  states,  other  Federal 
agencies,  etc.)  and  the  uses  to  which 
they  would  be  put,  should  be 
documented  in  this  section.  We 
encourage  applications  to  pursue  or 
plan  to  pursue  supplemental  funding. 

D.  Application  Submission 

1.  Mailed  applications  postmarked 
after  the  closing  date  will  be  classified 
as  late. 

2.  Deadline.  The  closing  (deadline) 
date  for  submission  of  applications  is 
[insert  60  days  Mailed  applications 
should  be  considered  as  meeting  the 


announced  deadline  if  they  are  either 
received  on  or  before  the  deadline  date 
or  sent  on  or  before  the  deadline  date 
and  received  by  ASPE  in  time  for  the 
independent  review  to:  Michael  J. 
Loewe,  Deputy  Grants  Management 
Officer,  Grants  Management  Branch, 
National  Institute  of  Child  Health  and 
Human  Development,  U.S.  Department 
of  Health  and  Human  Services,  6100 
Executive  Boulevard,  Room  8A01, 
Bethesda  Maryland  20892-7510 
(Regular  Mail),  Rockville  Maryland 
20852  (Express  Mail),  Phone:  (301)  435- 
6995  Fax:  (301) 402-0915. 

Applicants  must  ensure  that  a  legibly 
dated,  machine  produced  postmark  of  a 
commercial  mail  service  is  affixed  to  the 
envelope/ package  containing  the 
application.  To  be  acceptable  as  proof  of 
timely  mailing,  a  postmark  from  a 
commercial  mail  service  must  include 
the  logo/emblem  of  the  commercial  mail 
service  company  and  must  reflect  the 
date  the  package  was  received  by  the 
commercial  mail  service  company  from 
the  applicant.  Private  Metered 
postmarks  should  not  be  acceptable  as 
proof  of  timely  mailing.  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
should  be  considered  as  meeting  an 
aruiounced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.  EST, 
at  the  U.S.  Department  of  Health  and 
Himian  Services,  Grants  Management 
Branch  National  Institute  of  Child 
Health  and  Human  Development,  U.S. 
Department  of  Health  and  Human 
Services,  6100  Executive  Boulevard, 
Room  8A01  Bethesda  Maryland  20892- 
7510  (Regular  Mail),  Rockville  Maryland 
20852  (Express  Mail) )  The  address  must 
appear  on  the  envelope/package 
containing  the  application  with  the  note 
"Attention:  (  Michael  J.  Loewe,  Deputy 
Grants  Management  Officer  " 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

Applications  transmitted  by  fax  or 
through  other  electronic  means  will  not 
be  accepted  regardless  of  date  or  time  of 
submission  or  receipt. 

3.  Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  NICHD 
should  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

4.  Extension  of  deadlines.  NICHD  may 
extend  an  application  deadline  when 
circiunstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occur,  or  when 


there  are  widespread  disruptions  of  the 
mail  service,  or  in  other  rare  cases. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  Michael 
J.  Loewe  ,  Deputy  Grants  Management 
Officer,  Grants  Management  Branch, 
National  Institute  of  Child  Health  and 
Human  Development. 

C.  Disposition  of  Applications 

1 .  Approval,  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  will 
either  (a)  approve  the  application  as  a 
whole  or  in  part;  (b)  disapprove  the 
application:  or  (c)  defer  action  on  the 
application  for  such  reasons  as  lack  of 
funds  or  a  need  for  further  review. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  for  Plaiming  and 
Evaluation  will  notify  the  applicants  of 
the  disposition  of  their  applications.  If 
approved,  a  signed  notification  of  the 
award  will  be  sent  to  the  business  office 
named  in  the  ASPE  checklist. 

3.  The  Assistant  Secretary's 
Discretion.  Nothing  in  this 
announcement  should  be  construed  as 
to  obligate  the  Assistant  Secretary  for 
Planning  and  Evaluation  to  make  any 
awards  whatsoever.  Awards  and  the 
distribution  of  awards  among  the 
priority  areas  are  contingent  on  the 
needs  of  the  Department  at  any  point  in 
time  and  the  quality  of  the  applications 
that  are  received. 

D.  The  Catalog  of  Federal  Domestic 
Assistance  Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.239. 

E.  Components  of  a  Complete 
Application 

A  complete  application  consists  of  the 
following  items  in  this  order: 

1 .  Application  for  Federal  Assistance 
(Standard  Form  424); 

2.  Budget  Information — Non- 
construction  Programs  (Standard  Form 
424A); 

3.  Assurances — Non-construction 
Programs  (Standard  From  424B); 

4.  Table  of  Contents; 

5.  Budget  Justification  for  Section  B 
Budget  Categories; 

6.  Proof  of  Non-profit  Status,  if 
appropriate; 

7.  Copy  of  the  applicant's  Approved 
Indirect  Cost  Rate  Agreement,  if 
necessary; 

8.  Project  Narrative  Statement, 
organized  in  five  sections,  addressing 
the  following  topics  (See  Part  IV, 
Section  B): 

(a)  Key  Trend  Analysis 

(b)  Research  Agenda  Prospectus 

(c)  Staff  and  Organizational  Data 
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(d)  Sununary  of  Past  Work 

(e)  Budget  Appropriateness 

9.  Any  appenaices  or  attachments; 

10.  Certification  Regarding  Drug- Free 
'  Vorkplace; 

11.  Certification  Regarding 
Debarment,  Suspension,  or  other 
Responsibility  Matters; 

12.  Certification  and,  if  necessary. 
Disclosure  Regarding  Lobbying; 

13.  Supplement  to  Section  II — Key 
Personnel; 

14.  Application  for  Federal  Assistance 
Checklist. 


II: 


Dated:  June  10,  2002. 
illiam  Raub, 


Principal  Deputy  for  Secretary  for  Planning 
and  Evaluation. 

IFR  Doc.  02-15232  Filed  &-17-02;  8:45  am) 
WLUNQ  COOE  4110-60-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Contract  Review  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  appendix  2), 
armouncement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  Technical  Review  Committee 
(TRC)  meeting.  This  TRC's  charge  is  to 
review  contract  proposals  and  provide 
recommendations  to  the  Acting 
Director,  AHRQ,  with  respect  to  the 
technical  merit  of  proposals  submitted 
in  response  to  a  Request  for  Proposals 
(RFP)  regarding  a  "Patient  Safety 
Program  Evaluation  Center".  The  RFP 
was  published  in  the  FedBizOpps  on 
April  5,  2002. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA),  section  10(d)  of  5  U.S.C, 
appendix  2  and  procurement 
regulations,  41  CFR  101-6.1023  and  48 
CFR  315.604(d).  The  discussions  at  this 
meeting  of  contract  proposals  submitted 
in  response  to  the  above-referenced  RFP 
are  likely  to  reveal  proprietary 
information  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  Such  information  is 
exempt  from  disclosure  under  the 
above-cited  FACA  provision  that 
protects  the  free  exchange  of  candid 
views,  and  under  the  procurement  rules 
that  prevent  undue  interference  with 
Committee  and  Department  operations. 

Name  of  TRC:  The  Agency  for  Healthcare 
Research  and  Quality — "Patient  Safety 
Program  Evaluation  Center". 

Date:  July  8,  2002. 


Place:  Agency  for  Healthcare  Research  & 
Quality,  6010  Executive  Blvd.  4th  Floor 
Conference  Center,  Rockville,  Maryland 
20852. 

Contact  Person:  Anyone  wishing  to  obtain 
information  regarding  this  meeting  should 
contact  James  Battles.  Center  for  Quality 
Improvement  and  Patient  Safety.  Agency  for 
Healthcare  Research  and  Quality,  601 1 
Executive  Blvd.  Suite  200,  Rockville, 
Maryland,  20852.  301-594-9892. 

Dated:  June  11,  2002. 
Carolyn  M.  Clancy, 

Acting  Director. 

[PR  Doc.  02-15219  Filed  6-17-02;  8:45  am] 

BILUNQ  COOE  4160-AO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory  Panels  or 
Committees 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  device  panels  of  the 
Medical  Devices  Advisory  Committee 
(MDAC),  the  National  Mammography 
Quality  Assurance  Advisory  Committee 
(NMQAAC),  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  (DGMPAC),  and  the 
Technical  Electronic  Products  Radiation 
Safety  Standards  Committee  (TEPRSSC) 
in  the  Center  for  Devices  and 
Radiological  Health  (CDRH). 
Nominations  will  be  accepted  for 
current  vacancies  and  those  that  will  or 
may  occur  through  August  31,  2003. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  encourages 
nominations  of  qualified  candidates 
from  these  groups. 
DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  established  for  the 
receipt  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 
ADDRESSES:  See  table  1 ,  in  section  IV.B 
of  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Walker,  Center  for  Devices 
and  Radiological  Health  (HFZ-17),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850.  301-594- 


1283,  ext.  114,  e-mail: 
KLW@CDRH.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Vacancies 

FDA  is  requesting  nominations  of 
voting  members  for  vacancies  listed  as 
follows: 

1.  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel:  Two  vacancies 
immediately,  two  vacancies  occurring 
November  30,  2002;  anesthesiologists, 
pulmonary  medicine  specialists,  or 
other  experts  who  have  specialized 
interests  in  ventilatory  support, 
pharmacology,  physiology,  or  the  effects 
and  complications  of  anesthesia. 

2.  Circulatory  System  Devices  Panel: 
Two  vacancies  immediately,  two 
vacancies  occurring  June  30,  2003; 
interventional  cardiologists, 
electrophysiologists,  invasive  (vascular) 
radiologists,  vascular  and  cardiothoracic 
surgeons,  and  cardiologists  with  special 
interest  in  congestive  heart  failure. 

3.  Dental  Products  Panel:  Two 
vacancies  occurring  October  31,  2002; 
dentists  who  have  expertise  in  the  areas 
of  lasers,  temporomandibular  joint 
implants  and/or  endodontics;  or  experts 
in  tissue  engineering  and/or  bone 
physiology  relative  to  the  oral  and 
maxillofacial  area. 

4.  Gastroenterology  and  Urology 
Devices  Panel:  One  vacancy  occurring 
December  31,  2002;  urologists  and 
gastroenterologists. 

5.  General  and  Plastic  Surgery  Devices 
Panel:  Four  vacancies  occurring  August 
31,  2002,  and  one  vacancy  occurring 
August  31,  2003;  general  surgeons, 
plastic  surgeons,  thoracic  surgeons, 
abdominal  surgeons,  pelvic  surgeons 
and  reconstructive  surgeons, 
biomaterials  experts,  laser  experts, 
wound  healing  experts  or  endoscopic 
surgery  experts. 

6.  General  Hospital  and  Personal  Use 
Devices  Panel:  Three  vacancies 
immediately;  internists,  pediatricians, 
neonatologists,  endocrinologists, 
gerontologists,  nurses,  biomedical 
engineers  or  microbiologists/infection 
control  practitioners  or  experts. 

7.  Hematology  and  Pathology  Devices 
Panel:  Three  vacancies  occurring 
February  28,  2003;  gynecologists, 
cytopathologists,  histopathologists, 
hematologists  (blood  banking, 
coagulation  and  hemostasis),  molecular 
biologists  (nucleic  acid  amplification 
techniques),  and  hematopathologists 
(oncology). 

8.  Immunology  Devices  Panel:  One 
vacancy  occurring  February  28,  2003; 
persons  with  experience  in  medical, 
surgical,  or  clinical  oncology,  internal 
medicine,  clinical  immunology,  allergy. 
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molecular  diagnostics,  or  clinical 
laboratory  medicine. 

9.  Molecular  and  Clinical  Genetics 
Devices  Panel:  Three  vacancies 
occurring  May  31,  2003;  experts  in 
human  genetics  and  in  the  clinical 
management  of  patients  with  genetic 
disorders,  e.g.,  pediatricians, 
obstetricians,  and  neonatologists.  The 
agency  is  also  interested  in  considering 
candidates  with  training  in  inborn 
errors  of  metabolism,  biochemical  and/ 
or  molecular  genetics,  population 
genetics,  epidemiology  and  related 
statistical  training.  Additionally, 
individuals  with  experience  in  genetic 
counseling,  medical  ethics  as  well  as 
ancillary  fields  of  study  will  be 
considered. 

10.  Obstetrics  and  Gynecology  Devices 
Panel:  Two  vacancies  occvuxing  January 
31,  2003;  experts  in  perinatology, 
embryology,  reproductive 
endocrinology,  operative  hysteroscopy, 
pelviscopy,  electrosurgery,  laser 
surgery,  assisted  reproductive 
technologies,  contraception,  post- 
operative adhesions,  and  cervical  cancer 
and  colposcopy;  biostatisticians  and 
engineers  wilii  experience  in  obstetrics/ 
gynecology  devices;  urogynecologists; 
experts  in  breast  care;  expert  in 
gynecology  in  the  older  patient;  experts 
in  diagnostic  (optical)  spectroscopy. 

11.  Radiological  Devices  Panel:  One 
vacancy  occiuring  January  31,  2003; 
statistician  with  biomedical  expertise 
including  the  design  of  clinical  trials, 
ROC  (receiver  operating  characteristic) 
analysis,  diagnostic  test  evaluation,  and 
data  testing. 

12.  National  Mammography  Quality 
Assumnce  Advisory  Committee:  One 
vacancy  occurring  January  31,  2003; 
physician,  practitioner,  or  other  health 
professional  whose  clinical  practice, 
research  specialization,  or  professional 
expertise  includes  a  significant  focus  on 
mammography. 

13.  Device  Good  Manufacturing 
Practice  Advisory  Committee:  three 
vacancies  occurring  immediately;  one 
government  representative,  one  industry 
representative,  and  one  general  public 
representative;  four  vacancies  occurring 
May  31,  2003;  two  government 
representatives,  one  industry 
representative,  and  one  health 
professional. 

14.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee: 
Five  vacancies  occurring  December  31, 
2002,  one  government  representative, 
three  industry  representatives,  and  one 
general  public  representative. 


n.  Functions 

A.  Medical  Devices  Advisory  Committee 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation.  The  panels  engage  in  a 
number  of  activities  to  fulfill  the 
functions  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  envisions  for 
device  advisory  panels.  With  the 
exception  of  the  Medical  Devices 
Dispute  Resolution  Panel,  each  panel, 
according  to  its  specialty  area,  advises 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  regarding 
recommended  classification  or 
reclassification  of  devices  into  one  of 
three  regulatory  categories;  advises  on 
any  possible  risks  to  health  associated 
with  the  use  of  devices;  advises  on 
formulation  of  product  development 
protocols;  reviews  premarket  approval 
applications  for  medical  devices; 
reviews  guidelines  and  guidance 
documents;  recommends  exemption  of 
certain  devices  from  the  application  of 
portions  of  the  act;  advises  on  the 
necessity  to  ban  a  device;  and  responds 
to  requests  from  the  agency  to  review 
and  make  recommendations  on  specific 
issues  or  problems  concerning  the  safety 
and  effectiveness  of  devices.  With  the 
exception  of  the  Medical  Devices 
Dispute  Resolution  Panel,  each  panel, 
according  to  its  specialty  area,  may  also 
make  appropriate  recommendations  to 
the  Commissioner  on  issues  relating  to 
the  design  of  clinical  studies  regardOng 
the  safety  and  effectiveness  of  marketed 
and,investigational  devices. 

The  Dental  Products  Panel  also 
functions  at  times  as  a  dental  drug 
panel.  The  functions  of  the  dental  drug 
panel  are  to  evaluate  and  recommend 
whether  various  prescription  drug 
products  should  be  changed  to  over-the- 
counter  status  and  to  evaluate  data  and 
make  recommendations  concerning  the 
approval  of  new  dental  drug  products 
for  human  use. 

The  Medical  Devices  Dispute 
Resolution  Panel  provides  advice  to  the 
Commissioner  on  complex  or  contested 
scientific  issues  between  FDA  and 
medical  device  sponsors,  applicants,  or 
manufacturers  relating  to  specific 
products,  marketing  applications, 
regxilatory  decisions  and  actions  by 
FDA,  and  agency  gmdance  and  policies. 
The  panel  makes  recommendations  on 
issues  that  are  lacking  resolution,  are 
highly  complex  in  nature,  or  result  from 
challenges  to  regular  advisory  panel 
proceedings  or  agency  decisions  or 
actions. 


B.  National  Mammography  Quality 
Assurance  Advisory  Committee 

The  functions  of  the  committee  are  to 
advise  FDA  on:  (1)  Developing 
appropriate  quality  standards  and 
regulations  for  mammography  facilities; 
(2)  developing  appropriate  standards 
and  regulations  for  bodies  accrediting 
mammography  facilities  under  this 
program;  (3)  developing  regulations 
with  respect  to  sanctions;  (4)  developing 
procediu^s  for  monitoring  compliance 
with  standards;  (5)  establishing  a 
mechanism  to  investigate  consumer 
complaints;  (6)  reporting  new 
developments  concerning  breast 
imaging  which  should  be  considered  in 
the  oversight  of  mammography 
facilities;  (7)  determining  whether  there 
exists  a  shortage  of  mammography 
facilities  in  rural  and  health 
professional  shortage  areas  and 
determining  the  effects  of  persotmel  on 
access  to  the  services  of  such  facilities 
in  such  areas;  (8)  determining  whether 
there  will  exist  a  sufficient  number  of 
medical  physicists  after  October  1, 1999; 
and  (9)  determining  the  costs  and 
benefits  of  compliance  with  these 
requirements. 

C.  Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  functions  of  the  committee  are  to 
review  proposed  regulations  for 
promulgation  regarding  good 
manufacturing  practices  governing  the 
methods  used  in,  and  the  facilities  and 
controls  used  for  manufacture, 
packaging,  storage,  installation,  and 
servicing  of  devices,  and  make 
recommendations  regarding  the 
feasibility  and  reasonableness  of  those 
proposed  regulations.  The  committee 
also  reviews  and  makes 
recommendations  on  proposed 
guidelines  developed  to  assist  the 
medical  device  industry  in  meeting  the 
good  manufacturing  practice 
requirements,  and  provides  advice  with 
regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  from  good  manufacturing 
practice  regulations. 

Section  520  of  the  act  (21  U.S.C.  360j), 
as  amended,  provides  that  the  Device 
Good  Manufactiuing  Practice  Advisory 
Committee  shall  be  composed  of  nine 
members  as  follows:  (1)  Three  of  the 
members  shall  be  appointed  frt)m 
persons  who  are  officers  or  employees 
of  any  Federal,  State,  or  local 
government;  (2)  two  shall  be 
representatives  of  interests  of  the  device 
manufactvuing  industry;  (3)  two  shall  be 
representatives  of  the  interests  of 
physicians  and  other  health 
professionals;  and  (4)  two  shdl  be 
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:  •epresentatives  of  the  interests  of  the 
(eneral  public. 

D.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 

The  function  of  the  committee  is  to 
)rovide  advice  and  consultation  on  the 
echnical  feasibility,  reasonableness, 
and  practicability  of  performance 
standards  for  electronic  products  to 
control  the  emission  of  radiation  from 
such  products.  The  committee  may 
recommend  electronic  product  radiation 
safety  standards  for  consideration. 

Section  534(f)  of  the  act  (21  U.S.C. 
360kk(f)),  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  provides 
that  the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
include  five  members  from 
governmental  agencies,  including  State 
or  Federal  Governments,  five  members 
from  the  affected  industries,  and  five 
members  from  the  general  public,  of 
which  at  least  one  shall  be  a 
representative  of  organized  labor. 

in.  Qualifications 

A.  Panels  of  the  Medical  Devices 
.  Advisory  Committee 

I   Persons  nominated  for  membership 
|>n  the  panels  shall  have  adequately 
I  diversified  experience  appropriate  to 
the  work  of  the  panel  in  such  fields  as 
clinical  and  administrative  medicine, 
engineering,  biological  and  physical 
sciences,  statistics,  and  other  related 
professions.  The  nature  of  specialized 
training  and  experience  necessary  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  may  include 
experience  in  medical  practice, 
teaching,  and/or  research  relevant  to  the 
field  of  activity  of  the  panel.  The 
particular  needs  at  this  time  for  each 
panel  are  shown  in  section  I  of  this 
document.  The  term  of  office  is  up  to  4 
years,  depending  on  the  appointment 
date. 

B.  National  Mammography  Quality 
Assurance  Advisory  Committee     - 

Persons  nominated  for  membership 
i  hould  be  physicians,  practitioners,  and 


other  health  professionals,  whose 
clinical  practice,  research 
specialization,  or  professional  expertise 
include  a  significant  focus  on 
mammography  and  individuals 
identified  with  consumer  interests.  Prior 
experience  on  Federal  public  advisory 
committees  in  the  same  or  similar 
subject  areas  will  also  be  considered 
relevant  professional  expertise.  The 
particular  needs  are  shown  in  section  I 
of  this  document.  The  term  of  office  is 
up  to  4  years,  depending  on  the 
appointment  date. 

C.  Device  Good  Manufacturing  Practice 
Advisory  Committee 

Persons  nominated  for  membership  as 
a  government  representative  or  health 
professional  should  have  knowledge  of 
or  expertise  in  any  one  or  more  of  the 
following  areas:  Quality  assurance 
concerning  the  design,  manufactiue, 
and  use  of  medical  devices.  To  be 
eligible  for  selection  as  a  representative 
of  the  general  public  or  industry, 
nominees  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work.  The 
particular  needs  are  shown  in  section  I 
of  this  document.  The  term  of  office  is 
up  to  4  years,  depending  on  the 
appointment  date. 

D.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 

Persons  nominated  must  be 
technically  qualified  by  training  and 
experience  in  one  or  more  fields  of 
science  or  engineering  applicable  to 
electronic  product  radiation  safety.  The 
particular  needs  are  shown  in  section  I 
of  this  document.  The  term  of  office  is 
up  to  4  years,  depending  on  the 
appointment  date. 

IV.  Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  panels  or  advisory  committees. 
Self-nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  telephone 


number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  membership.  FDA 
will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
employmenl,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

A.  Consumer/General  Public 
Representatives 

Any  interested  person  may  nominale 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 
committee  or  panel  to  represent 
consumer  interests  as  identified  in  this 
notice.  To  be  eligible  for  selection,  the 
applicant's  experience  and/or  education 
will  be  evaluated  against  Federal  civil 
service  criteria  for  the  position  to  which 
the  person  will  be  appointed. 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  that  include  use  of 
a  consortium  of  consumer  organizations 
that  has  the  responsibility  for 
recommending  candidates  for  the 
agency's  selection.  Candidates  should 
possess  appropriate  qualifications  to 
understand  and  contribute  to  the 
committee's  work. 

Nominations  shall  include  a  complete 
ciuriculum  vita  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  in  any  advisory 
committee.  The  term  of  office  is  up  to 
4  years,  depending  on  the  appointment 
date. 


B.  Table  1  .—Addresses  for  Curriculum  Vitae  and  Nominations 


Advisory  Committee 


Type  of 
Representative 


Contact  Person 


Office/Center/ 
Mail  Code 


Addresses/ 
E-mail 


Telephone 


-or  device  panels  of  the  MDAC 


4MQAAC 


All  types 


All,  excluding  con- 
sumer represent- 
atives 


Nancy  J. 
Pluhowski 


Charles  A.  Finder 


Office  of  Device  9200  Corporate  Blvd., 


Evaluation 
(HFZ-^0), 
CDRH 
CDRH  (HFZ-240) 


Rockville,  MD  20850, 
or  njp@cdrh.fda.gov 

1350  Piccard  Dr..  Rock- 
ville. MD  20850.  or 
caf@cdrhfda.gov 


301-594-2022 
ext.  133 


301-827-0009 
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B.  Table  1  .—Addresses  for  Curriculum  Vitae  and  Nominations— Continued 

Type  of 

Office/Center/ 

Addresses/ 

Advisory  Committee 

Representative 

Contact  Person 

Mail  Code 

E-mail 

Telephone 

DGMPAC 

Industry  and  gov- 

Sharon 

CDRH  (HFZ-300) 

2094  Gaither  Rd.,  Rock- 

301-594-4613 

ernment  rep- 

Kalokerinos 

ville,  MD  20850,  or 

ext.  139 

resentatives 

smk@cdrh.fda.gov 

TEPRSSC 

Industry  and  gov- 
ernment rep- 
resentatives 

Ortian  Suleiman 

CDRH  (HFZ-240) 

1350  Piccard  Dr.,  Rock- 
ville,  MD  20850,  or 
ohs@cdrh.fda.gov 

301-594-3533 

NMQAAC,  DGMPAC,  TEPRSSC 

Consumer  and 

Linda  A.  Sherman 

Office  of  the  Senior 

5600  Fishers  Lane,  Rock- 

301-827-1220 

general  public 

Associate  Com- 

ville, MD  20857,  or 

representatives 

missioner  for  Of- 
fice of  External 
Relations  (HF-4) 

Isherman  @  oc.fda.gov 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  June  10,  2002. 
William  K.  Hubbard. 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  02-15210  Filed  6-17-02;  8:45  am] 
BtUJNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Protection  of  Human  Subjects  in 
Clinicai  Trials;  Public  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
meeting:  Protection  of  Human  Subjects 
in  Clinical  Trials.  The  topics  to  be 
discussed  are  the  role  of  FDA, 
institutional  review  boards,  and  other 
stakeholders  in  the  protection  of  human 
subjects  in  clinical  trials  as  it  relates  to 
minority  participation. 

Date  and  Time:  The  meeting  will  be 
held  on  August  22,  2002,  from  7:30  p.m. 
to  9  p.m. 

Location:  The  meeting  will  be  held  at 
Meharry  Medical  School,  West  Basic 
Science  Building  Auditorium,  rm. 
MODI,  21st  Avenue  North  at  Meharry 
Blvd..  Nashville,  TN  37208. 

Contact:  Sandra  S.  Baxter,  Southeast 
Region,  New  Orleans  District  Office, 
Food  and  Drug  Administration,  297  Plus 
Park  Blvd.,  Nashville,  TN  37217,  615- 
781-5385,  ext.  122,  FAX  615-781-5383, 
e-mail:  sbaxter@ora.fda.gov. 

Registration  and  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
nimiber),  and  written  material  and 


requests  to  make  oral  presentations,  to 
the  contact  person  by  August  8,  2002. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact 
Sandra  S.  Baxter  at  least  7  days  in 
advance. 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

Dated:  June  10,  2002. 
John  Marzilli, 

Acting  Senior  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  02-15279  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-5199] 

Medical  Devices;  Guidance  for 
Resorbable  Adhesion  Barrier  Devices 
for  Use  in  Abdominal  and/or  Pelvic 
Surgery;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Guidance  for  Resorbable  Adhesion 
Barrier  Devices  for  Use  in  Abdominal 
and/ or  Pelvic  Surgery."  This  guidance  is 
intended  to  provide  guidance  on  the 
preclinical  testing  recommended  for 
resorbable  adhesion  barrier  devices  used 
in  abdominal  and/or  pelvic  surgery. 
This  guidance  is  being  issued  to  finalize 
the  previous  draft  version  issued  on 
December  16,  1999. 


DATES:  Submit  written  or  electronic 
comments  concerning  this  guidance  at 
any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Guidance 
for  Resorbable  Adhesion  Barrier  Devices 
for  Use  in  Abdominal  and/or  Pelvic 
Surgery"  to  the  Division  of  Small 
Manufactxirers,  International,  and 
Consimier  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  yoiu 
request,  or  fax  your  request  to  301-443- 
8818.  Submit  written  comments 
concerning  this  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Identify  comments  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  docimient.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Whang,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1180 
SUPPLEMENTARY  INFORMATION: 

L  Background 

This  guidance  document  is  intended 
to  provide  guidance  on  the  preclinical 
and  clinical  testing  recommended  for 
resorbable  adhesion  barrier  devices  used 
in  abdominal  and/or  pelvic  surgery.  It 
was  developed  jointly  by  the  Division  of 
General,  Restorative  and  Neurological 
Devices,  and  the  Division  of 
Reproductive,  Abdominal  and 
Radiological  Devices.  The  final  version 
of  this  guidance  supersedes  the  draft 
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version  published  in  the  Federal 
Register  on  December  16,  1999  (64  FR 
70264).  The  comment  period  for  the 
draft  guidance  ended  on  March  15, 
2000.  A  meeting  of  the  Obstetrics  and 
Gynecology  Devices  Panel  was  held  on 
January  25,  2000,  to  discuss  the  draft 
version  of  this  guidance. 

Comments  received  on  the  draft 
guidance  generally  addressed  the  use  of 
adhesion  reduction  as  a  surrogate 
endpoint  for  clinical  endpoints  such  as 
fertility,  pelvic  pain,  and  small  bowel 
obstruction.  Several  respondents  stated 
that  adhesion  reduction  itself  should  be 
considered  an  endpoint  that  provides  a 
clinical  benefit  to  the  patient 
irrespective  of  other  clinical  outcomes 
such  as  those  mentioned  above.  The 
agency  believes  that  whether  adhesion 
reduction  is  considered  a  surrogate  or 
clinical  endpoint,  it  is  valid  as  a  study 
endpoint  so  long  as  the  adhesion 
reduction  measured  provides  some 
reasonable  assurance  that  the  adhesion 
barrier  will  provide  clinically 
significant  results. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  resorbable  adhesion 
barrier  devices  used  in  abdominal  and/ 
or  pelvic  surgery.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

in.  Electronic  Access 

In  order  to  receive  "Guidance  for 
Resorbable  Adhesion  Barrier  Devices  for 
Use  in  Abdominal  and/or  Pelvic 
Surgery"  via  your  fax  machine,  call  the 
CDRH  Facts-On-Demand  system  at  800- 
899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt 
press  1  to  order  a  document.  Enter  the 
document  number  (1356)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
yoiu-  request. 

You  may  obtain  a  copy  of  the 
guidance  from  the  Internet.  CDRH 
maintains  an  entry  on  the  Internet  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  you  may 
download  to  a  personal  computer. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 


manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
You  may  access  the  CDRH  home  page  at 
http://www.fda.gov/cdrh.  You  may 
search  for  all  CDRH  guidance 
documents  at  http://www.fda.gov/cdrh/ 
guidance.html.  Guidance  documents  are 
also  available  on  the  Dockets 
Management  Branch  Web  site  at  http:/ 
/www.fda.gov/ohrms/dockets. 

rv.  Comments 

You  may  submit  to  the  Dockets 
Management  Branch  (see  ADDRESSES) 
written  or  electronic  comments 
regarding  this  guidance  at  any  time.  You 
should  submit  two  copies  of  £my 
comments.  Individuals  may  submit  one 
copy.  You  must  identify  comments  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  The 
guidance  document  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  May  31,  2002. 

Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  02-15209  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Solicitation  of  information  and 
Recommendations  for  Revising  the 
Compliance  Program  Guidance  for  the 
Hospital  Industry 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  Federal  Register  notice 
seeks  the  input  and  recommendations  of 
interested  parties  as  the  OIG  revises  the 
compliance  program  guidance  (CPG)  for 
hospitals,  especially  those  serving 
Medicare,  Medicaid  and  other  Federal 
health  care  program  beneficiaries.  The 
hospital  industry  has  experienced  a 
number  of  changes  since  the  first  CPG 
was  published  in  early  1998. 
Additionally,  the  subsequent  4  years  of 
compliance  activity  in  the  hospital 
industry  has  allowed  the  OIG  to  more 
fully  address  the  various  risk  areas  in 
hospital  compliance. 

With  the  implementation  of  the 
Hospital  Outpatient  Prospective 
Payment  System  (OPPS),  as  well  as 
other  significant  changes  in  the  hospital 


industry,  the  OIG  is  reevaluating  the 
contents  of  the  hospital  CPG.  As  part  of 
this  process,  the  OIG  is  soliciting 
comments,  recommendations  and  other 
suggestions  from  concerned  parties  and 
organizations  on  how  best  to  revise  the 
hospital  CPG  to  address  relevant 
compliance  issues.  Specifically,  the  OIG 
seeks  comments  addressing  any  changes 
to  existing  risk  areas,  and  introduction 
of  any  new  risk  areas  related  to  OPPS 
implementation  or  industr\'  changes. 
DATES:  To  assure  consideration, 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  August  19,  2002. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments,  recommendations 
and  suggestions  to  the  following 
address:  Department  of  Health  and 
Human  Services,  Office  of  Inspector 
General,  Attention:  OIG-12-CPG,  Room 
5527  A,  Cohen  Building,  330 
Independence  Avenue,  SW.. 
Washington,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  the  file  code 
0IG-12-CPG.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  5541  of  the  Office  of  Inspector 
General  at  330  independence  Avenue, 
SW..  Washington,  DC  20201  on  Monday 
through  Friday  of  each  week  from  8:00 
A.M.  to  4:30  P.M. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Johnson,  Office  of  Counsel  to  the 
Inspector  General,  (202)  619-2078:  or 
Joel  Schaer,  Office  of  Counsel  to  the 
Inspector  General,  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION:  The 
development  of  compliance  program 
guidances  has  become  a  major  initiative 
of  the  OIG  in  its  effort  to  engage  the 
private  health  care  industry  in 
addressing  and  combating  fraud  and 
abuse.  Over  the  past  several  years,  the 
OIG  has  developed  and  issued 
compliance  program  guidances  directed 
at  various  segments  of  the  health  care 
industry.  These  guidances  are  designed 
to  provide  clear  direction  and  assistance 
to  specific  sections  of  the  health  care 
industry'  that  are  interested  in 
addressing  compliance  with  Federal 
health  care  program  requirements. 

The  guidances  have  represented  the 
culmination  of  the  OIG's  suggestions  on 
how  providers  can  most  effectively 
establish  internal  controls  and 
implement  monitoring  procedures  to 
identify,  correct  and  prevent  potentially 
fraudulent  conduct,  "rhe  suggestions 
contained  in  the  guidances  are  not 
mandatory  for  providers,  nor  do  they 
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represent  an  exclusive  discussion  of  the 
advisable  elements  of  a  compliance 
program. 

Through  this  Federal  Register  notice, 
the  OIG  is  seeking  input  from  interested 
parties  as  the  OIG  considers  revising  the 
CPG  for  the  hospital  industry.  The  OIG 
will  consider  all  comments, 
recommendations  and  suggestions 
received  within  the  time  frame 
indicated  above.  The  OIG  would 
appreciate  specific  comments, 
recommendations  and  suggestions  on 
(1)  risk  areas  for  the  hospital  industry, 
and  (2)  aspects  of  the  seven  elements 
contained  in  the  previous  CPGs  that 
may  need  to  be  modified  in  light  of 
recent  developments  in  the  hospital 
industry  and  changes  in  Federal  health 
care  program  systems.  Detailed 
justifications  and  empirical  data 
supporting  any  suggestions  would  be 
appreciated. 

We  request  that  any  comments, 
recommendations  or  suggestions  be 
submitted  in  a  format  that  address  the 
topics  outlined  above  in  a  concise 
manner,  rather  than  in  the  form  of  a 
comprehensive  draft  guidance  that 
mirrors  previous  CPGs. 

Dated:  May  29.  2002. 
Janet  Rehnquist, 
Inspector  General. 
(PR  Doc.  02-15349  Filed  6-17-02;  8:45  ami 

BOIMO  COOe  4152-01-M 


DEPARTMENT  QF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  InstitutM  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  "Growth 
Factor  Receptor  Signaling  in  Breast  Cancer 
Progression". 

Date.  July  10-12,  2002. 

Time:  5:00  PM  to  1 :00  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Astrodome  Convention 
Center.  8686  Kirby  Drive,  Houston,  TX 
77030. 

Contact  Person:  Shakeel  Ahmad,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health,  8th  Floor.  Room 
8137,  6116  Executive  Boulevard,  Bethesda, 
MD  20892,  (301)  594-0114, 
amads@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  June  11,  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-15261  Filed  6-17-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Review  of 
Tobacco  Industry  Documents. 

Date.  July  11,2002. 

Time:  2  pm  to  8  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Hotel,  1901  University 
Blvd.  SE,  Albuquerque,  NM  87106. 

Contact  Person:  Gerald  G.  Lovinger,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8101,  Rockville, 
MD  20892-7405.  301/496-7987. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Deterction  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  June  11,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-15266  Filed  6-17-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  to  the  Director, 
National  Cancer  Institute. 

The  meeting  will  be  open  lo  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  meet  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
to  the  Director,  National  Cancer  Institute. 

Date:  July  10,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  The  purpose  of  the  meeting  will 
be  to  discuss  the  Kidney/Bladder  Progress 
Review  Group  Report. 

Place:  National  Cancer  Institute,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Building  31,  Room  11A03,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Lisa  Stevens,  PhD, 
Executive  Secretary,  National  Institute  of 
Health,  Building  31,  Room  3A30.  Bethesda. 
MD  20892.  301/496-1458. 

Information  is  also  available  on  the 
Institute's/Center  home  page: 
deainfo.nci.gov/advisory/joint/htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be 
posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research,  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
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Dated:  June  11.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-15267  Filed  6-17-02;  8:45  am) 

BLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
lomplementary  and  Alternative  Medicine 
Special  Emphasis  Panel,  AIDS/HIV. 

Dote;  July  8,  2002. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
Implications. 

Place:  6707  Democracy  Blvd.,  Bethesda. 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Dale  Birkle,  PhD. 
Scientific  Review  Administrator.  NIH/ 
NCCAM.  6707  Democracy  Blvd.,  Democracy 
Two  Building,  Suite  401,  Bethesda,  MD 
20892,  (301)  451-6570.  birkled@mail.nih.gov. 

Dated:  June  11,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-15262  Filed  6-17-02;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

Nationai  Institute  of  Nursing  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel. 
Minority  Scientist  Development  Award. 

Date:  June  19,  2002. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Bethesda.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  John  E  Richters,  PhD, 
Scientific  Review  Administrator.  National 
Institute  of  Nursing  Research,  National 
Institutes  of  Health.  Natcher  Building.  Room 
3AN32,  Bethesda.  MD  20892.  (301)  594- 
5971.  /r/c/iters@ny/).goi'. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel, 
NINR  Predoctoral  Fellowships. 

Date:  June  19,  2002. 

Time:  3:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Bethesda,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  John  E  Richters,  PhD, 
Scientific  Review  Administrator.  National 
Institute  of  Nursing  Research,  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN32.  Bethesda,  MD  20892,  (301)  594- 
5971.  /r/c/iters@ny/i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  June  10.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-15257  Filed  6-17-02:  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Women's  Interagency  HIV 
Study  (WIHS)  III. 

Date:  July  25-26,  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

Place:  Holiday  Inn — Georgetown,  2101 
Wisconsin  Ave..  Washington,  DC  20007. 

Contact  Person:  Hagit  David.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID,  NIH,  Room  2117.  6700-B 
Rockledge  Drive.  MSC  7610.  Bethesda.  MD 
20892-7610. 301-496-2550, 
hdavid@mercury.niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  June  11.2002. 
Le Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-15258  Filed  6-17-02;  8:45  am] 
BH.UNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
coniidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee,  MARC  Review 
Subcommittee  A. 

Date:  June  20.  2002. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  Delaware 
Room,  8120  Wisconsin  Avenue.  Bethesda. 
MD  20814. 

Contact  Person:  Richard  I.  Martinez,  PhD, 
Scientific  Review  Administrator.  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health,  Natcher  Building.  Room  1AS-19G. 
Bethesda.  MD  20892-6200.  (301)  594-2849. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  lune  11,  2002. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-15260  Filed  6-17-02;  8:45  am] 
BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Interdisciplinary  Behavioral  Science  Centers 
of  Mental  Health. 

Date:  July  16,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Houmam  H.  Araj,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6148,  MSC  9608, 
Bethesda,  MD  20892-9608.  301-443-1340, 
harai@mail.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  11,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-15263  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  414(M)1-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

'  Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  Loan 
Repayment  Program  Review. 

Date:  June  27,  2002. 

rime:  2  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 


Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Linda  Robbins,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6109B,  MSC 
9607.  Bethesda,  MD  20892-9607,  301-443- 
5159,  lrobbins@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Ass>stance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  11,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-15264  Filed  6-17-02;  8:45  am) 
BILUNG  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel  "Otitis 
Media,  New  Approaches" 

Date:  July  29,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency.  One  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  Ali  A.  Azadegan,  DVM, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NIDCD,  NIH,  EPS- 
400C,  6120  Executive  Blvd.,  MSC  7180, 
Bethesda,  MD  20892-7180,  (301)  496-8683,   . 
azadegan@nih  .gov. 
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flCatalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  June  11,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-15265  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  AtHise; 
Notice  of  Closed  Meetings 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  SBIR 
Phase  II:  "Primary  Care  Adolescent  Drug  and 
Alcohol  Screening  Instrument". 

Date:  June  20,  2002. 
I    Time:  9:30  AM  to  1 1 :30  AM. 

'Agenda:  To  review  and  evaluate  contract 
-k  roposals. 

I    Place:  Neuroscience  Center,  National 
-Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  301-435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  SBIR 
Phase  II:  "Automated  Social  Network  Data 
Collection". 

Date;  June  27,  2002. 

Time:  9:30  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  contract 
l^posals. 

Place:  Neuroscience  Center,  National 
iistitutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852  (Telephone  Conference 
Call). 


Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  301-435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  June  11,  2002. 
LeVerae  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-15269  Filed  6-17-02;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Heatth 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  June 
24,  2002,  8:30  AM  to  June  25,  2002,  2:00 
PM.  River  Inn.  924  25th  Street.  NW.. 
Washington.  DC,  20037  which  was 
published  in  the  Federal  Register  on 
June  6.  2002.  67  FR  39031-39033. 

The  meeting  has  been  changed  to  July 
8-9.  2002.  The  time  and  location  remain 
the  same.  The  meeting  is  closed  to  the 
public. 

Dated:  June  11,  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-15259  Filed  6-17-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Heatth 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  title  5  U.S.C. 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Oncological  Science^ 
Integrated  Review  Group,  Clinical  Oncology 
Study  Section. 

Date:  July  7-9,  2002. 

Time:  5:30  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Sharon  K.  Pulfer,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1767. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Cardiovascular  and  Renal  Study  Section. 

Date:  July  8-9,  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4128, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1850,  dowellr@csr.nih.gov. 

Name  of  Committee:  Cenler  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  FOl- 
20  Fellowship  Meeting. 

Date:  July  8-9,  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Sherry  L.  Stuesse,  PHD, 
Scientific  Review  Administrator.  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5188,  MSC  7846,  Bethesda,  MD  20892, 
(301)  435-1785,  stuesses@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
M  (02)  Reparative  Medicine. 

Date:  July  8-9,  2002. 

Time:  8:30  AM  to  10:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  embassy  Row, 
2015  Massachusetts  Avenue  NW., 
Washington,  DC  20036. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20893-7814,  301/ 
435-1743,  sipej@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
L  (lO)-B  Small  Molecule  Drug  Delivery /Drug 
Discover  SBIR/STTR  Panel. 
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Date:  July  8,  2002. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton— Silver  Spring,  8727 
Colesville  Road,  Silver  Spring,  MD  20910. 

Contact  Person:  lanet  Nelson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158, 
MSC  7806,  Bethesda,  MD  20892,  301-435- 
1723,  nelsonja@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  Cell 
Development  and  Function-1  (01). 

Date:  July  8,  2002. 

Time;  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  H.  Sayre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5128, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1219. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SMB 
(04)  Diabetic  Nephropathy. 

Date:  July  8,  2002. 

rime;  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4108, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
6809,  wagnerp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  ET-1 
(01). 

Date:  July  8.  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1718. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN- 
4  (03)  Neurosciences-Inflammatory  Pain. 

Date;  July  8,  2002. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda,  MD  20892,  301-435- 
1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  F03B 
(20)  Molecular,  Cellular  and  Development 
Neuroscience-Fellowship  B. 


Date:  July  9,  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Anne  E.  Schaffiier,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5214, 
MSC  7850,  Bethesda.  MD  20892,  301-435- 
1239.  schaffna@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
A  (01). 

Date:  July  9,  2002. 

TiiTie;  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  John  L.  Bowers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  301-435- 
1725. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SMB 
(03)  Diabetic  Nephropathy  Trials. 

Date:  July  9,  2002. 

Time:  10  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Quality  Hotel,  Courthouse  Plaza, 
1200  North  Courthouse  Road,  Arlington,  VA 
22201. 

Contact  Person:  Paul  D.  Wagner,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4108. 
MSC  7814.  Bethesda.  MD  20892,  301-435- 
6809.  wagnerp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  HEM- 
2  (01)  CVA  Member  Conflict. 

Date:  July  9,  2002. 

Time:  10  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jerrold  Fried,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4126, 
MSC  7802.  Bethesda.  MD  20892.  301-435- 
1777. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
M  (03)  Reparative  Medicine. 

Date:  July  9,  2002. 

Time;  11  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington,  Embassy  Row, 
2015  Massachusetts  Avenue  NW., 
Washington,  DC  20036. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20892-1743,  301/ 
435-1743,  sipe@csr.nih.goy. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SNEM  5 
Member  Applications. 

Date:  July  9,  2002. 

Time:  1  PM  to  3:30  PM.  ' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Ellen  K.  Schwartz,  EDD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168. 
MSC  7770.  Bethesda.  MD  20892,  301^35- 
0681,  schwarte@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
M  (01)  Reparative  Medicine. 

Date:  July  9-10,  2002. 

Time:  2  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Embassy  Row, 
2015  Massachusetts  Avenue  NW., 
Washington,  DC  20036. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Rm.  4106. 
MSC  7814,  Bethesda,  MD  20892-7814,  301/ 
435-1743  sipe@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
Urology  01. 

Date:  July  9-10,  2002. 

Time;  2  PM  to  11  AM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  NW.,  Washington.  EXZ 
20007. 

Contact  Person:  Shiriey  Hilden,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4218. 
MSC  7814.  Bethesda.  MD  20892.  301/435- 
1198. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  IFCN- 
7  (01). 

Date:  July  9.  2002. 

Time:  2  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Bernard  F.  Driscoll.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room.  5158. 
MSC  7844,  Bethesda,  MD  20892,  301/435- 
1242. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
BBBP-3  (02)  Psychopathology  in  Aging. 

Date:  July  9,  2002. 

Time:  2  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Weijia  Ni,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848,  (for 
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jvernight  mail  use  room  #  and  20817  zip), 
Bethesda,  MD  20892.  (301)  435-1507, 
niw@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
leview  Special  Emphasis  Panel,  ZRGl  PHRA 
02)  BRP  Respon.se. 

Date:  July  9,  2002. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Joyce  C.  Gibson,  DSC. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
health.  6701  Rockledge  Drive,  Room  4127, 
^SC  7804,  Bethesda,  MD  20892,  301-435- 
1522,  gibsdnj@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
leview  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neurosciences-2  (02) 
Member's  Conflicts  Meeting. 

Date:  July  10,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

P/ace;  Chevy  Chase  Holiday  Inn,  5520 
i/Visconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  William  C.  Benzing,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
■lealth,  6701  Rockledge  Drive,  Room  5190, 
^SC  7846,  Bethesda,  MD  20892,  (301)  435- 
1254,  benzingw@maii.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
leview  Special  Emphasis  Panel, 
leproductive  Endocrinology  (01). 

Date:  July  10,  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  Gaithersburg  Marriott, 
Vashingtonian  Center,  9751  Washingtonian 
Joulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  Abubakar  A.  Shaikh,  DVM, 
'hD,  Scientific  Review  Administrator,  Center 
or  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6166, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1042,  shaikha@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  FlO 
(20)  Basic  and  Clinical  Aspects  of 
Respiratory,  Cardiovascular,  Digestive  and 
Renal  System. 

Date;  July  10-11,2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  Holiday  Inn  Georgetown,  2101 
Visconsin  Avenue,  NW.,  Washington,  DC 
!0007. 

Contact  Person:  Peter  J.  Perrin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2183, 
MSC  7818,  Bethesda.  MD  20892,  (301)  435- 
0682,  perrinp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
'  (01)  Molecular,  Cellular  and  Development 
»leurosciences-Member  Conflict. 

Date:  July  10,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 


Place:  Monarch  Hotel,  2400  M  Street,  NW.. 
Washington,  DC  20037. 

Contact  Person:  Carole  L.  Jelsema,  PhD, 
Scientific  Review  Administrator  and  Chief, 
MEXZN  Scientific  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda.  MD  20892,  (301)  453- 
1248,  jelsemac@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
Urology  17B:  Small  Business:  Urology. 

Date:  July  10,  2002. 

Time;  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Shirley  Hilden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4218. 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1198. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  MGN 
(03). 

Dote;  July  10-11,2002. 

Time:  7:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Select,  480  King  Street, 
Old  Town  Alexandria,  VA  22314. 

Contact  Person:  Cheryl  M.  Corsaro,  PhD, 
Scientific  Review  Administrator,  Genetic 
Sciences  IRG.  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  2204,  MSC  7890,  Bethesda,  MD 
20892,  (301)  435-1045.  corsaroc@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institute  of  Health,  HHS) 

Dated:  June  11,  2002. 

LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory  ' 
Committee  Policy. 

(FR  Doc.  02-15268  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4140-01— M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-25 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 
Requirements  for  Single  Family 
Mortgage  Instrument 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  18. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-04040)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  obtained  from 
Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information;  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  willbe 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  or  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information; 

Title  of  Proposal:  Requirements  For 
Single  Family  Mortgage  Instruments. 

OMB  Approval  Number:  2502-0404. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  will  be  used  to  verify  that 
a  mortgage  has  been  properly  recorded 
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and  is  eligible  for  FHA  mortgage                     Respondents:  Individuals  or                        Frequency  of  Submission:  On 
insurance.                                                     households,  Business  or  other  for-profit      occasion,  Completed  for  each  mortgage 

loan  made  by  the  lender. 

Numt)er  of  re- 
spondents 

Annual  re- 
sponses 

X 

Hours  per  re- 
sponse 

= 

Burden 
hours 

Reporting  Burden 

9.000 

1.000,000 

0.25 

250.000 

Total  Estimated  Burden  Hours: 
250,00. 

Status:  Extension  of  cxurently  approve 
collection 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  June  12,  2002. 
Wayne  Eddins. 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer 
(FR  Doc.  02-15246  Filed  6-17-02;  8:45  ami 
BIUJNQ  COM  4210-72-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-0680-7123-AA-1 220-24  1A] 

Proposed  New  Information  Collection 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
requests  the  Office  of  Management  and 
Budget  (OMB)  to  approve  a  new 
information  collection  on  medical 
incidents.  This  information  allows  BLM 
to  gather  only  the  necessary  data  on  a 
patient  and  the  mechanism  of  injury 
Emergency  Medical  Response  and  Law 
Enforcement  personnel  need,  while 
eliminating  unnecessary  sections  of  the 
current  medical  forms  in  use. 
DATES:  You  must  submit  your  comments 
to  BLM  at  the  address  below  on  or 
before  August  19,  2002.  BLM  will  not 
necessarily  consider  any  comments, 
received  after  the  above  date. 
ADDRESSES:  You  may  mail  comments  to: 
Bureau  of  Land  Management,  (WO- 
630),  Eastern  States  Office,  7450  Boston 
Blvd.,  Springfield,  Virginia  22153. 

You  may  send  comments  via  Internet 
to:  WOComment@blm.gov.  Please 
include  "ATTN:  1004-NEW"  and  your 
name  and  return  address  in  your 
Internet  message. 

You  may  deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401.  1620 
L  Street.  NW.,  Washington.  DC. 


Comments  will  be  available  for  public 
review  at  the  L  Street  address  diuing 
regular  business  hoius  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Barry  Nelson,  Chief  Ranger, 
Bureau  of  Land  Management,  2601 
Barstow  Road,  Barstow,  California 
92311  or  call  (760)  252-6070 
(Commercial  or  FTS).  Persons  who  use 
a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  on  1- 
800-877-8330,  24  hours  a  day,  seven 
days  a  week,  to  contact  Chief  Ranger 
Nelson. 

SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a),  requires  that  we  provide  a 
60-day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
to  solicit  comments  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  the  accuracy  of  our  estimates  of 
the  proposed  information  collection 
burden,  including  the  validity  of  the 
methodology  and  assumptions  we  use; 

(c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

(d)  ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

The  BLM  currently  uses  Medical  Run 
Sheets  provided  by  the  Incident 
Command  Emergency  Medical 
Association  (ICEMA).  These  run  sheets 
were  designed  for  use  by  Paramedics 
who: 

(1)  Are  licensed  to  perform  controlled 
medical  acts  under  Standing  Orders  or 
Advanced  Medical  Directives  based  on 
the  instructions  of  a  delegating 
physician;  and 

(2)  Must  transport  patients  and 
administer  any  necessary  treatment 
during  transport. 

BLM  personnel  operate  only  at  the 
level  of  First  Responders  or  Emergency 
Medical  Technicians;  the  ICEMA  run 
sheets  provide  areas  that  are  not 


beneficial  or  useful  to  BLM.  This  results 
in  sections  of  the  run  sheet  being  left 
blank  and  not  utilized  with  information 
that  BLM  staff  must  include  in  incident 
reports  or  when  gathering  medical  data. 

The  proposed  new  form  will 
eliminate  sections  of  the  ICEMA  run 
sheet  that  only  paramedics  and  fire 
personnel  use  and  replace  the  sections 
that  will  benefit  both  law  enforcement 
and  medical  personnel,  while  still 
providing  the  information  hospitals 
need.  Since  the  BLM  medical  staff  do 
not  work  "medicals"  on  a  daily  basis, 
the  new  nm  sheet  will  ensure  that 
medical  personnel  and  BLM  Law 
Enforcement  have  the  information  they 
need.  This  will  ensure  that  personnel 
follow  proper  procedures  and  document 
actions. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  we  estimate  we  process  260 
incident  reports  each  year.  We  estimate 
the  incident  report  completion  time  will 
vary  from  5  to  30  minutes,  with  an 
average  of  10  minutes.  Most  information 
for  the  incident  report  is  gathered 
within  the  10  minutes  while  other 
information  (vitals)  is  completed 
periodically  until  higher  level  EMS 
personnel  arrives.  Annual  responses 
will  vary  depending  on  the  number  of 
accidents.  The  estimated  total  annual 
burden  is  130  hours. 

Any  member  of  the  public  may 
request  and  obtain,  without  charge,  a 
copy  of  the  BLM  CA  Form  9260-29  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  March  22.  2002. 
Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 
(FR  Doc.  02-15306  Filed  6-17-02;  8:45  am] 
BtLLMG  CODE  4310-84-41 
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DEPARTMENT  OF  THE  INTERIOR 


f 


ureau  of  Land  Management 


[CA-930-1430-ET;  CACA  8155] 

Public  Land  Order  No.  7525;  Partial 
Opening  of  Federal  Power  Commission 
Order  Dated  Septemt>er  26, 1951; 
California 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  opens,  subject  to 
the  provisions  of  Section  24  of  the 
Federal  Power  Act,  40  acres  of  National 
Forest  System  land  withdrawn  for 
Power  Project  No.  2088  by  the  Federal 
Power  Commission  Order  dated 
September  26, 1951.  This  action  will 
allow  for  disposal  of  the  land  by 
exchange  and  retain  the  power  rights  to 
the  United  States. 

DATES:  July  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Marti,  BLM  California  State 
Office,  2800  Cottage  Way,  Sacramento, 
California  95825,  916-978-4675. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  the  Act  of  June  10, 
1920,  Section  24,  as  amended!  16  U.S.C. 
818  (1994),  and  pursuant  to  the 
determination  by  the  Federal  Energy 
Regulatory  Commission  in  DVCA-1245- 
000,  it  is  ordered  as  follows: 

At  8:30  a.m.  on  July  18,  2002,  the 
following  described  land,  withdrawn  by 
the  Federal  Power  Commission  Order 
dated  September  26, 1951,  for  Power 
Project  No.  2088,  will  be  opened  to 
disposal  by  land  exchange,  subject  to 
the  provisions  of  Section  24  of  the 
Federal  Power  Act,  and  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law: 

Mount  Diablo  Meridian 

'\21  N.,R.  8E.. 
sec.  32,  NEV4SWV4. 

The  area  described  contains  40  acres 
D  Plumas  County. 

Dated:  May  10.  2002. 
I  leliecca  W.  Watson, 

\ssistant  Secretary — Land  and  Minerals 
Aanagement. 
(FR  Doc.  02-15312  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  3410-1 1-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-360-1430-EU;  CACA-42659] 

Notice  of  Realty  Action, 
Noncompetitive  Sale  of  Public  Land  in 
Siskiyou  County,  California 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  segregation  and  sale  of 
public  land. 

SUMMARY:  The  below  described  public 
land  has  been  found  suitable  for  direct 
sale  under  section  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750,  43  U.S.C. 
1713),  at  not  less  than  the  estimated  fair 
market  value  of  $6,500.00.  The  land  will 
not  be  offered  for  sale  until  at  least  60 
days  after  the  date  of  this  notice. 

DATES:  Submit  comments  on  or  before 
August  2.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susie  Rodriguez,  Redding  Field  Office. 
355  Hemsted  Drive,  Redding,  CA, 
96002; 530-224-2142. 
SUPPLEMENTARY  INFORMATION:  The 
following  public  land  has  been  found 
suitable  for  direct  sale  under  section  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713),  at  not  less  than  the 
estimated  fair  market  value  of  $6,500.00. 
The  land  will  not  be  offered  for  sale 
until  at  ieast  60  days  after  the  date  of 
this  notice. 

Mount  Diablo  Meridian 

T.  43N..R.10W.. 
Section  11,  Lot  12. 

The  land  described  contains  5.81 
acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  Richard  Dews,  consistent  with  43 
CFR  2711.3-3(a)(l).  It  has  been 
determined  that  the  parcel  contains  no 
mineral  values;  therefore,  mineral 
interests  may  be  conveyed 
simultaneously.  The  lands  are  not 
needed  for  Federal  purposes. 
Conveyance  is  consistent  with  current 
BLM  land  use  planning  and  would  be  in 
the  public  interest.  The  patent,  when 
issued,  will  contain  certain  reservations 
to  the  United  States  and  will  be  subject 
to  all  existing  rights.  Detailed 
information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 


review  at  the  Redding  Field  Office; 
Bureau  of  Land  Management,  355 
Hemsted  Drive,  Redding,  California 
96002. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  written  comments  regarding 
the  proposed  sale  to  Charles  M.  Schultz, 
Field  Office  Manager,  Redding  Field 
Office,  Bureau  of  Land  Management. 
355  Hemsted  Dr..  Redding,  CA  96002.  In 
the  absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  June  7,  2002. 
Howard  K.  Stark, 

Chief.  Branch  of  Lands. 

[FR  Doc.  02-15315  Filed  6-17-02:  8:45  am] 

BILUNG  CODE  4310-40-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-025-02-1430-EU:  G-2-0235] 

Realty  Action:  Sale  of  Public  Land  in 
Harney  County,  Oregon;  Correction 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  realty  action,  sale  of 
public  land;  correction. 

SUMMARY:  Correction  to  Volume  67.  page 
21716.  last  sentence  on  the  page  should 
■read.  Bidding  will  be  by  sealed  bid 
followed  by  an  oral  auction  to  be  held 
at  2  p.m.  PST  on  July  1.  2002.  at  the 
Bums  District  Office,  Bureau  of  Land 
Management,  28910  Hwy  20  West, 
Hines,  Oregon  97738. 
EFFECTIVE  DATE:  On  or  before  June  17, 
2002.  interested  persons  may  submit 
comments  regarding  the  proposed  sale 
to  the  Acting  Three  Rivers  Resource 
Area  Field  Manager  at  the  address 
described  below.  Comments  or  protests 
must  reference  a  specific  parcel  and  be 
identified  with  the  appropriate  serial 
number.  In  the  absence  of  any 
objections,  this  proposal  will  become 
the  determination  of  the  Department  of 
the  Interior. 

ADDRESSES:  Comments,  bids,  and 
inquiries  should  be  submitted  to  the 
Acting  Three  Rivers  Resource  Area 
Field  Manager.  Bureau  of  Land 
Management.  28910  Hwy  20  West. 
Hines,  Oregon  97738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
public  land  sale  is  available  on  the 
internet  at  <http://H-vii\:or.blm.gov/ 
Bums>  or  may  be  obtained  from  the 
Acting  Three  Rivers  Resource  Area 
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Field  Manager;  or  Holly  LaChapelle, 
•Land  Law  Examiner,  at  the  above 
address,  phone  (541)  573-4400. 

Dated:  May  16,  2002. 
William  I.  Andersen, 

Acting  Three  Rivers  Resource  Area  Field 

Manager. 

|FR  Doc.  02-15314  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-921-5440-Eti-J010;  UTU-089084] 

Termination  of  Classification  for  Price 
Administrative  Site;  Utah 

(Authority:  BLM  Manual  1203) 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates  the 
classification  of  10.02  acres  of  public 
land  classified  for  the  Price 
Administrative  Site.  The  land  is  no 
longer  needed  for  administrative  site 
purposes.  The  land  is  temporarily 
segregated  from  siu"face  entry  and 
mining  by  a  pending  exchange 
application  and  will  not  be  opened  at 
this  time. 

EFFECTIVE  DATE:  June  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Mackiewicz,  BLM,  Price  Field 
Office,  125  South,  600  West,  Price,  Utah 
84501,  (435)  636-3616,  or  email; 
mark_mackiewicz@u  t.  blm  .gov. 

SUPPLEMENTARY  INFORMATION:  On  May 
18, 1955,  and  later  on  May  8, 1962,  the 
Price  Administrative  Site  was  classified 
for  administrative  site  purposes  and 
retention  in  public  ownership.  The 
Bureau  of  Land  Management  has 
determined  that  the  land  is  no  longer 
needed  for  administrative  site  purposes. 
The  land  is  temporarily  segregated  by  a 
pending  exchange  application  and  will 
not  be  opened  at  this  time.  The  land  is 
described  as  follows: 

Sail  Lake  Meridian 

T.  14S..  R.  10  E., 
sec  .9,  lots  11  and  22. 

The  area  described  contains  10.02 
acres  in  Carbon  County. 

The  classification  for  administrative 
site  purposes  and  public  retention  dated 
May  18, 1955,  and  May  8,  1962  for  the 
Price  Administrative  Site  on  the  above 
described  land  is  hereby  terminated. 


Dated:  April  24,  2002. 
Roger  Zortman, 
Deputy  State  Director. 
[PR  Doc.  02-15313  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4310-$$-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-200-1220-PA] 

Notice  of  Intent  To  Prepare  the  Gold 
Belt  Travel  Management  Plan  and 
Amend  the  Royal  Gorge  Resource 
Management  Plan 

agency:  Bureau  of  L,and  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

amendment  to  the  Royal  Gorge  Resource 

Management  Plan,  and  prepare  an 

Environmental  Assessment  (EA). 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  intends  to  initiate  a 
comprehensive  planning  effort  to 
address  OHV  (Off-Highway  Vehicle) 
travel  and  other  related  road  and  trail 
issues.  The  plan,  entitled  the  Gold  Belt 
Travel  Management  Plan  (TMP),  will 
focus  specifically  on  those  BLM  Public 
Lands  that  lay  along  and  near  the  Gold 
Belt  Tour  National  Scenic  and  Historic 
Byway,  and  involves  Public  Lands 
located  throughout  portions  of  Fremont, 
Teller,  Park,  and  El  Paso  Counties  in  the 
State  of  Colorado.  The  TMP  will  amend 
the  Royal  Gorge  Resource  Management 
Plan  (RMP).  The  TMP  and  RMP 
amendment  implement  decisions  made 
in  the  Royal  Gorge  RMP  to  limit  OHV 
use  to  designated  roads  and  trails,  and 
to  develop  local  travel  management 
plans  with  public  participation.  The 
amendment  process  will  be  used  to 
establish  a  system  of  designated  roads 
and  trails  that  meet  the  needs  of  the 
public  and  protects  the  cultural  and 
natural  resources  of  the  Public  Lands. 
The  amendment  and  associated 
Environmental  Assessment  (EA)  will  be 
prepared  pursuant  to  the  BLM  planning 
regulations  in  43  CFR  1600.  The  EA  will 
analyze  and  compare  the  impacts  of  any 
changes  in  OHV  designation  and 
management  with  the  continuation  of 
current  management,  and  other 
alternatives  that  may  be  identified.  The 
TMP  is  being  prepared  through 
coordination  with  other  federal,  state 
and  local  agencies,  and  affected  public 
land  users. 

DATES:  Interested  parties  may  submit 
written  comments  to  the  Field  Manager 
at  the  address  lisjed  below.  Comments 
will  be  accepted  on  or  before  July  18, 
2002. 


ADDRESSES:  If  you  wish  to  comment, 
request  additional  information  or 
request  to  be  put  on  the  mailing  list,  you 
may  do  so  by  any  of  several  methods. 
You  may  mail  or  hand  deliver  your 
comments  or  requests  to;  Field  Manager, 
Bureau  of  Land  Management,  Royal 
Gorge  Field  Office,  3170  East  Main 
Street,  Canon  City,  CO  81212;  or  you 
may  telephone  Dave  Walker,  Team 
Leader,  at  719-269-8500. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
office  listed  above  during  regular 
business  hours.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Informatioil  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials^of 
organizations  or  businesses,  are 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
L.  Masinton,  Field  Manager,  or  Dave  • 
Walker,  Team  Leader,  at  the  Royal 
Gorge  Field  Office  address  listed  above 
or  by  calling  (719)  269-8500. 
SUPPLEMENTARY  INFORMATION:  The  use  of 
roads  and  trails  for  motorized  and  non- 
motorized  recreation  activities  is  an 
important  use  of  BLM  Public  Lands.  In 
response  to  recommendations  made  by 
the  Front  Range  Resource  Advisory 
Council,  the  BLM  proposes  developing 
a  travel  management  plan  and 
establishing  OHV  travel  designations  to 
restrict  motorized  travel  to  designated 
roads  and  trails.  BLM  has  identified 
general  issues  anticipated  for  this 
planning  effort.  The  preliminary  issues 
include:  (1)  Impacts  to  public  land  users 
and  adjacent  private  landowners;  (2) 
impacts  to  wildlife  habitat,  and  (3) 
impacts  to  water  quality;  vegetation, 
including  riparian  and  wetland  areas; 
and  soils.  These  issues,  along  with 
others  that  may  be  identified  through 
public  participatiouT  will  be  considered 
in  the  planning  process. 

The  planning  area  involves 
approximately  140,000  acres  of  public 
land  located  in  southwestern  El  Paso 
County,  northeastern  Fremont  County, 
southeastern  Park  County,  and  southern 
Teller  County,  CO.  The  Gold  Belt  Travel 
Management  Plan  is  being  prepared  by 
an  interdisciplinary  team,  the 
composition  of  which  will  be 
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letermined  by  the  issues  raised  during 
the  planning  process.  The  proposed 
plan  amendment  is  scheduled  for 
completion  in  July  2003. 

Notification  will  be  made  to  the 
Governor  of  Colorado,  El  Paso,  Fremont, 
Park  and  Teller  County  Commissioners, 
adjacent  landowners,  and  potentially 
affected  members  of  the  public.  A 
public  comment  period  will  be 
established  upon  completion  of  the  EA 
on  the  Gold  Belt  Travel  Management 
Plan.  The  time  frame  for  the  public 
comment  period  will  be  announced  in 
the  local  media. 

Roy  L.  Masinton, 

Field  Manager. 

(FR  Doc.  02-15311  Filed  6-17-02;  8:45  am] 

MIXING  CODE  431(K)B-P 


t 


PARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[Docltet  Nos.  4310-DN-P  and  MT-924-02- 
1430-FM] 


IL 


lice  of  Intent  To  Amend  the  Judith- 
Vailey-Phililps  Resource  Management 
Plan;  Fergus  County,  MT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  amend  the 

Judith- Valley-Phillips  Resource 

Management  Plan. 

SUMMARY:  Notice  is  hereby  given  that 
|the  Bureau  of  Land  Management  (BLM) 
[will  consider  amending  the  Judith- 
h/alley-Phillips  Resource  Management 
plan  regarding  the  management  of 
public  lands  in  Fergus  County.  The 
BLM  proposes  exchanging  160  acres  of 
Federal  land  for  161.30  acres  of  private 
land,  all  in  Fergus  County.  The  Federal 
land  is  legally  described  as: 

Fergus  County 

T14N,  R21E.  PMM 
Sec.  30:  SENE,  E2SE 
Sec.  31:  NENE 

Disposal  of  the  Federal  land  described 
above  was  not  analyzed  in  the  Judith- 
Valley-Phillips  Resource  Management 
Plan  (RMP)  and  associated 
Environmental  Impact  Statement. 
Disposal  of  the  Federal  land  requires 
that  the  specific  tracts  be  identified  in 
the  land  use  plan  with  the  criteria  to  be 
met  for  exchange  and  discussion  of  how 
the  criteria  have  been  satisfied.  This 
will  be  part  of  the  plan  amendment 
being  considered  and  an  Environmental 
Assessment  prepared  to  analyze  the 
effects  of  disposal. 

ADDRESSES:  Comments  should  be  sent  to 
David  L.  Mari,  Field  Manager, 


Lewistown  Field  Office,  P.O.  Box  1160, 
Lewistown,  MT  59457-1160. 
Comments,  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
Lewistown  Field  Office  during  regular 
business  hours.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

DATES:  Comments  and 
recommendations  on  this  notice  to 
amend  the  Judith- Valley-Phillips  RMP 
should  be  received  on  or  before  July  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  Park,  Realty  Specialist,  406- 
538-1910. 

David  L.  Mari, 

Field  Manager. 

[FR  Doc.  02-15310  Filed  6-17-02;  8:45  am) 

BILUNG  C006  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-952-02-1 420-BJ] 

Notice  of  Filing  of  Plats  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  (30)  thirty  calendar  days 
from  the  date  of  this  publication. 

New  Mexico  Principal  Meridian,  New 
Mexico: 

T.  17  N.,  R.  8  E.,  sec.  35,  approved  March  28, 
2002,  for  Group  984  NM  T.  30  N..  R.  15 
W.,  approved  April  29,  2002,  for  Group 
988  NM 

Indian  Meridian,  Oklahoma: 

T.  5  N.,  R.  11  W.,  approved  May  1.  2002,  for 
Group  93  OK 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 


not  be  officially  filed  imtil  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resurveys,  siuveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management,  PO 
Box  27115,  Santa  Fe,  New  Mexico, 
87502-0115.  Copies  may  be  obtained 
from  this  office  upon  payment  of  $1.10 
per  sheet. 

Dated:  May  15.  2002. 
Jay  M.  Innes, 

Acting  Chief  Cadastral  Surveyor  for  New 

Mexico. 

[FR  Doc.  02-15316  Filed  6-17-02;  8:45  am] 

MLUNQ  COOe  4310-n-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-050-2001-1 06(KU] 

Notice  of  Intent  To  Remove  Excess 
and  Stray  Wild  Horses 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  remove 

excess  and  stray  wild  horses. 

SUMMARY:  The  Lander  Field  Office  of  the 
Bureau  of  Land  Management  in 
Wyoming  plans  to  remove  80 — 90 
excess  horses  from  the  Crooks  Mountain 
HMA,  220  excess  horses  from  the  Green 
Mountain  HMA  and  10 — 20  stray  horses 
from  an  area  south  and  east  of  the 
Crooks  Mountain  HMA  into  which 
horses  have  strayed  outside  of  the  HMA. 
SUPPLEMENTARY  INFORMATION:  The  Wild, 
Free  Roaming  Horse  and  Burro  Act  (PL. 
92-195)  requires  that,  among  other 
things,  horses  that  exceed  the 
Appropriate  Management  Levels 
(AMLs)  established  for  them  or  stray 
from  designated  Herd  Management 
Areas  (HMAs)  be  removed.  In  order  to 
accomplish  that,  the  Lander  Field  Office 
of  the  Bureau  of  Land  Management  in 
Wyoming  plans  to  remove  80 — 90 
excess  horses  from  the  Crooks  Mountain 
HMA,  220  excess  horses  from  the  Green 
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Mountain  HMA  and  10 — 20  stray  horses 
from  an  area  south  and  east  of  the 
Crooks  Mountain  HMA  into  which 
horses  have  strayed  outside  of  the  HMA. 
In  addition,  the  Rawlins  Field  Office 
plans  to  remove  approximately  700 
horses  from  the  Adobe  Town  HMA  and 
the  far  Eastern  portion  of  the  Salt  Wells 
HMA  which  adjoins  the  Adobe  Town 
HMA  and  horses  freely  move  back  and 
forth,  and  approximately  150  stray 
horses  from  an  area  outside  and  to  the 
North  of  the  Adobe  Town  HMA  known 
as  1-80  South.  The  removals  are 
scheduled  for  the  summer/fall  seasons 
of  2002  and  will  begin  approximately 
July  15.  Specific  dates  for  the  various 
HMAs  depend  on  the  weather  and  soil 
conditions,  and  possibly  other  factors 
unforseen  at  this  time.  None  of  these 
actions  will  result  in  taking  any  HMA 
below  the  AML  range  established  for  it. 
Environmental  documents  relating  to 
these  operations  may  be  viewed  at  http:/ 
/www.wy.blm.gov/wb/docs.btm. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact  Roy 
Packer,  Bureau  of  Land  Management, 
Lander  Field  Office,  1335  Main  Street. 
P.O.  Box  589,  Lander,  Wyoming  82520. 
(307)  332-8400.  Chuck  Reed,  Bureau  of 
Land  Management,  1300  N.  Third,  P.O. 
Box  2407,  Rawlins,  Wyoming  82301- 
2407,  Phone:  (307)  328-4200  or  (307) 
328-4256. 

Dated:  April  29.  2002. 
Alan  L.  Kesterke, 
Associate  State  Director. 
[FR  Doc.  02-15307  Filed  6-17-02;  8:45  am) 
BMJJNO  COOe  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact 
StatementNFire  Management  Plan 
Yosemite  National  Park  Madera, 
RAarlpoaa  and  Tuolumne  Counties, 
Califomla;  Notice  of  Availability 

summary:  Pursuant  to  §  102(2)(C)  of  the 
National  Envirormiental  Policy  Act  of 
1969  (Pub.  L.  91-190,  as  amended),  and 
the  Council  on  Enviroiunental  Quality 
Regulations  (40  CFR  part  1500-1508), 
the  National  Park  Service,  Department 
of  the  Interior,  has  prepared  a  Draft 
Environmental  Impact  Statement 
identifying  and  evaluating  four 
alternatives  for  a  Fire  Management  Plan 
for  Yosemite  National  Park,  California. 
Potential  impacts,  and  appropriate 
mitigations,  are  assessed  for  each 
alternative.  When  approved,  the  plan 
will  guide  all  future  fire  management 
actions  in  Yosemite  National  Park. 


This  Draft  Yosemite  Fire  Management 
Plan/Environmental  Impact  Statement 
(DYFMP/EIS)  documents  the 
environmental  impact  analysis  of  three 
action  alternatives,  and  a  no  action 
alternative.  These  fire  management 
alternatives  are  needed  to  meet  public 
safety,  natural  and  cultural  resource 
management,  and  wildland/urban 
interface  protection  objectives,  in 
Yosemite  National  Park  and  at  the  El 
Portal  Administrative  Site.  The  action 
alternatives  vary  in  their  schedule  for 
completing  ecosystem  restoration  and 
wildland/urban  interface  protection 
work,  and  in  their  mix  of  treatments 
available  to  the  program  for  completing 
work.  The  no-action  alternative 
describes  the  existing  fire  management 
program,  which  has  been  locally 
effective,  but  unable  to  restore  large 
areas  of  the  park  and  administrative  site 
to  natural  conditions  or  to  keep  more 
areas  from  progressing  to  the  point  of 
needing  restoration.  As  a  result,  the 
incidence  of  catastrophic  fire  has 
increased  in  recent  decades. 

Alternatives  Analyzed 

Under  the  preferred  alternative 
(Alternative  D,  Multiple  Action), 
aggressive  treatment  strategies  would  be 
used  in  wildland/urban  interface 
(homes,  businesses,  and  administrative 
buildings)  if  needed,  while  achieving 
ecosystem  restoration  goals  in  other 
areas  by  using  prescribed  fire  and 
passive  hazard  reduction  techniques. 
The  Multiple  Action  Alternative  would 
decrease  fuels  in  wildland/urban 
interface  areas  over  a  period  of  6-8 
years  and  restore  fire  to  the  ecosystem 
in  15-20  years.  This  alternative  would 
reduce  fuels  on  1,095  acres  per  year  in 
the  wildland/urban  interface  (7,664 
acres  total)  and  would  restore  the 
natiu-al  fire  regime  by  treating  between 
1,817  and  9,194  acres  per  year  (31,503 
to  160,894  acres  total).  This  alternative 
would  require  more  time  to  accomplish 
wildland/urban  interface  protection  and 
ecosystem  restoration  than  under 
Alternative  B,  Aggressive  Action 
Alternative,  but  less  than  under 
Alternatives  A  and  C,  Passive  Action 
Alternative.  It  would  accomplish  the 
work  with  a  combination  of  National 
Park  Service  and  other  agency  fire 
crews,  the  park  forestry  crew,  and  some 
contract  labor. 

Under  the  No- Action  Alternative 
(Alternative  A),  the  existing  direction 
and  level  of  accomplishment  in 
Yosemite's  fire  management  program 
would  continue.  This  alternative  would 
use  the  strategies  of  the  existing  Fire 
Management  Plan,  written  in  1990. 
These  strategies  include  prescribed  fire, 
management  of  natural  ignitions 


(managed  wildland  fire),  fire 
suppression,  and  hand  cutting  followed 
by  pile  burning  and  prescribed  fire.  This 
program  has  not  been  able  to  meet  park 
needs  because  of  the  limited  amount  of 
annual  accomplishment.  The  Fire 
Management  Units  for  this  alternative 
are  the  same  as  the  "zones"  used  in  the 
1990  plan:  Zone  I — Prescribed  Natural 
Fire  Zone;  Zone  II — Conditional  Fire 
Zone;  and  Zone  III — Suppression  Zone. 
Under  this  program  the  park  has 
averaged  1,472  acres  of  prescribed 
burning  and  2,567  acres  of  managed 
wildland  fire  each  year.  This  does  not 
approach  the  annual  target  of  16,000 
acres  that  would  need  to  bum  annually 
to  simulate  natural  conditions.  While 
over  the  last  decade  the  park  has 
reduced  hazardous  levels  of  fuels  near 
developed  areas,  the  goal  of  providing 
an  open  defensible  forest  in  and  around 
every  community  may  not  ever  be  met 
at  the  current  rate  of  work.  Less  than  25 
acres  per  year,  in  each  of  the  larger 
wildland/urban  interface  areas 
(Yosemite  Valley,  El  Portal,  Wawona, 
Foresta,  Hodgdon  Meadow,  and 
Yosemite  West),  have  been  treated. 

Under  Alternative  B  (Agressive 
Action),  active  efforts  would  be  taken  to 
reduce  fuels  in  and  near  developed 
areas  (wildland/urban  interface)  within 
a  period  of  five  years  and  accomplish 
fire-related  ecosystem  restoration  goals 
within  10-15  years.  This  alternative 
would  reduce  fuels  on  an  average  of 
1,533  acres  per  year  in  the  wildland/ 
urban  interface  over  five  years  (7,664 
acres  total)  and  restore  the  natural  fire 
regime  to  between  2,520  and  12,872 
acres  per  year,  for  a  total  of  between 
31,503  and  160,894  acres  over  the  next 
10-15  years.  Prescribed  burning  would 
be  increased  dramatically  over  present 
levels  and  lightening  fires  would  be 
managed  where  practicable.  Work  under 
this  alternative  would  apply  aggressive 
fuel  reduction  treatments  to  wildland/ 
urban  interface  areas  and  accomplish 
park  restoration  goals  in  the  least 
amount  of  time  compared  to  the  other 
alternatives.  Median  and  maximum  fire 
return  interval  departure  analyses  were 
used  to  determine  locations  and  set 
aimual  goals  (range  of  acres)  for 
treatments,  using  the  various 
restoration,  maintenance,  and  fuel 
reduction  strategies. 

Under  Alternative  C  (Passive  Action), 
efforts  would  be  taken  to  decrease  fuels 
in  wildland/urban  interface  areas  within 
a  period  of  10  years,  and  accomplish 
ecosystem  restoration  goals  in  25  years. 
Alternative  C  would  reduce  fuels  in 
wildland/urban  interface  areas  by  an 
average  of  766  acres  per  year  (7664  acres 
total  over  10  years),  and  the  fire  regime 
would  be  restored  in  areas  having 
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1  aissed  three  or  more  fire  return 
intervals  by  treating  between  1,260  and 
6,436  acres  per  year  (31.503  to  160,894 
acres  over  25  years).  Prescribed  burning 
would  be  increased  over  what  the 
current  program  accomplished  but  not 
as  much  as  under  Alternative  B  and  D. 
Fuel  reduction  work  under  this 
alternative  would  apply  less  aggressive 
treatments  to  wildland/urban  interface 
areas.  Under  this  alternative,  it  would 
take  more  time  than  under  Alternative 
B  and  the  proposed  action,  but  less  than 
would  be  needed  under  Alternative  A  to 
accomplish  the  park's  minimum  goals. 
By  the  time  all  areas  were  treated, 
however,  many  areas  would  have 
missed  another  fire  return  interval  or 
two,  thus,  the  risk  of  stand  replacement 
fire  would  remain  high  throughout  the 
restoration  period.  The  basis  for  the 
difference  in  annual  accomplishment, 
when  comparing  alternatives,  is  the 
time  frame  proposed  for  reaching  the 
restoration  targets  and  the  type  of 
treatments  allowed.  Because  of  this  time 
frame,  the  number  of  acres  to  be  treated 
each  year  would  be  the  least  among  the 
action  alternatives. 

Planning  Background 

The  DYFMP/EIS  was  prepared 
pursuant  to  the  National  Environmental 
Policy  Act.  Public  outreach  was 
initiated  in  April  1999.  A  Notice  of 
Intent  was  published  in  the  Federal 
Register  on  March  22,  2001.  Scoping 
comments  were  accepted  until  April  30, 
2001.  One  planning  meeting  was  held  in 
Yosemite  Valley.  During  this  scoping 
period,  the  NPS  held  discussions  and 
briefings  with:  local  communities;  local 
residents  and  home  owners  associations 
(Forest,  Wawona,  Yosemite  West,  and  El 
Portal);  local,  regional  and  state  fire 
organizations;  air  quality  regulators; 
other  agency  representatives;  park  staff, 
elected  officials;  public  service 
organizations;  and  other  interested 
members  of  the  public.  Nearly  100 
letters  concerning  the  Draft  YFMP/EIS 
Iplanning  process  were  received.  The 
major  issues  raised  during  this  period 
are  summarized  in  Chapter  1 ,  Purpose 
of  and  Need  for  the  Action. 

Public  Meetings 

In  order  to  facilitate  public  review 
and  comment  on  the  draft  DYFMP/EIS, 
the  Superintendent  will  schedule  public 
meetings  in  the  Yosemite,  Oakhurst, 
Mariposa,  Sonora  and  one  location  on 
the  east  side  of  the  park.  Detailed 
information  on  location  and  times  for 
each  of  the  public  meetings  will  be 
published  in  local  and  regional 
newspapers  several  weeks  in  advance 
and  listed  on  the  park's  Webpage. 
ITosemite  National  Park  management 


and  plaiming  officials  will  attend  all 
sessions  to  present  the  DYFMP/EIS,  to 
receive  oral  and  written  comments,  and 
to  answer  questions.  Participants  are 
encouraged  to  review  the  document 
prior  to  attending  a  meeting. 

Comments 

The  draft  YFMP/EIS  will  be  sent 
directly  to  those  who  have  requested  it. 
Copies  will  be  available  at  park 
headquarters  in  Yosemite  Valley,  the 
Warehouse  Building  in  El  Portal,  and  at 
local  and  regional  libraries  [i.e., 
Mariposa,  Oakhurst,  Sonora,  San 
Francisco  and  Los  Angeles).  Also,  the 
complete  document  will  be  posted  on 
the  Yosemite  National  Park  webpage 
http://www.nps.gov/yose/planning). 

Written  comments  must  be 
postmarked  (or  transmitted  by  e-mail) 
no  later  than  60  days  from  the  date  of 
publication  of  the  EPAs  filing  notice  in 
the  Federal  Register — as  soon  as  this 
date  is  determined  it  will  be  announced 
on  the  park's  webpage.  All  comments 
should  be  addressed  to  the 
Superintendent  (and  mailed  to  Yosemite 
National  Park,  P.O.  Box  577,  Yosemite, 
California  95389  (Attn:  Fire 
Management  Plan);  or  e-mailed  to: 
Yose_PIanning@nps.gov  (in  the  subject 
line,  type:  Fire  Management  Plan)). 

All  comments  received  will  be 
available  for  public  review  in  the  park's 
research  library.  If  individuals 
submitting  comments  request  that  their 
name  and/or  address  be  withheld  from 
public  disclosure,  it  will  be  honored  to 
the  extent  allowable  by  law.  Such 
requests  must  be  stated  prominently  in 
the  beginning  of  the  comments.  There 
also  may  be  circumstances  wherein  the 
NPS  will  withhold  a  respondent's 
identity  as  allowable  by  law.  As  always: 
NPS  will  make  available  to  public 
inspection  all  submissions  from 
organizations  or  businesses  and  from 
persons  identifying  themselves  as 
representatives  or  officials  of 
organizations  and  businesses,  and, 
anonymous  comments  may  not  be 
considered. 

Decision  Process 

Depending  upon  the  degree  of  public 
interest  and  response  from  other 
agencies  and  organizations,  at  this  time 
it  is  anticipated  that  the  Final  Fire 
Management  Plan  EIS  will  be  completed 
during  2002;  availability  of  the 
document  will  be  duly  noticed  in  the 
Federal  Register.  Subsequently,  notice 
of  an  approved  Record  of  Decision 
would  be  published  in  the  Federal 
Register  not  sooner  than  thirty  days 
after  the  final  document  is  distributed. 
As  a  delegated  EIS,  the  official 
responsible  for  the  decision  is  the 


Regional  Director.  Pacific  West  Region. 
National  Park  Service;  subsequently  the 
official  responsible  for  implementation 
is  the  Superintendent.  Yosemite 
National  Park. 

Dated:  April  2.  2002. 
Arthur  E.  Eck, 

Acting  Regional  Director,  Pacific  West  Region. 
IFR  Doc.  02-15230  Filed  6-17-02;  8:45  ami 

BILLIMQ  COOe  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service  Subsistence 
Resource  Commission;  Meeting 

agency:  National  Park  Service. 
ACTION:  Announcement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  Meeting  of  the 
Denali  National  Park  Subsistence 
Resource  Commission's  will  be  held  on 
Friday.  August  23,  2002.  at  the 
McKinley  Village  Community  Center. 
McKinley  Village.  Alaska.  The  meeting 
will  be  open  to  the  public.  Any  person 
may  file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  The  purpose  of  the  meeting 
will  be  to  continue  work  on  currently 
authorized  and  proposed  National  Park 
Service  subsistence  hunting  program 
recommendations  including  other 
related  subsistence  management  issues. 

The  following  agenda  items  will  be 
discussed. 

1.  Call  to  order  (SRC  Chair). 

2.  Roll  Call  and  Confirmation  of 
Quorum. 

3.  SRC  Chair  and  Superintendent's 
Welcome  and  Introductions. 

4.  Review  and  Adopt  Agenda. 

5.  Review  and  adopt  minutes  from 
last  meeting. 

6.  Public  and  agency  comments, 

7.  Denali  Back  Country  Management 
Plan  updates. 

8.  Review  Federal  Subsistence 
Fisheries  Proposals  for  2003. 

9.  Moose  management  issues  in  GMU 
16B. 

10.  Nikolai  Subsistence  Community 
Use  Profiles  and  Fisheries  TEK  study 
update. 

11.  Spruce  Creek  access  issues. 

12.  Alaska  Board  of  Game  Actions. 

13.  Federal  Subsistence  Board 
Actions. 

14.  Public  and  agency  comments. 

15.  Set  time  and  place  of  next  Denali 
National  Park  SRC  meeting. 

16.  Adjournment. 

DATES:  The  meeting  will  be  held  from 
9:00  a.m.  to  5:00  p.m.  on  Friday.  August 
23.2002. 
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LOCATION:  The  meeting  will  be  held  at 
the  McKinley  Village  Community 
Center.  McKinley  Village,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  who  want  further  information 
concerning  the  meeting  may  contact 
Superintendent  Paul  Anderson  at  (907) 
683-2294  or  Hollis  Twitchell. 
Subsistence  and  Cultural  Resources 
Coordinator  at  (907)  683-9544  or  (907) 
455-0673. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  title  VUI,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96—487,  and 
operation  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  six  weeks  after  the 
meeting  from:  Superintendent  Denali 
National  Park  and  Preserve,  P.O.  Box  9, 
Denali  Park,  Alaska  99755. 

Robert  L.  Amberger, 

Regional  Director,' National  Park  Service, 

Alaska  Region. 

(FR  Doc.  02-15291  Filed  &-17-02;  8:45  am] 

BILUNG  C006  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
25,  2002.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  Historic  Places. 
National  Park  Service.  1849  C  St.  NW.. 
NC400,  Washington.  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service. 
800  N.  Capitol  St.,  NW.,  Suite  400, 
Washington  DC  20002;  or  by  fax.  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  July  3.  2002. 

Carol  D.  Sliull, 

Keeper  of  the  National  Register. 

GEORGIA 
Fulton  County 

Lakewood  Heights  Historic  District,  )ct.  of 
Jonesboro  Rd.  and  Lakewood  Ave.,  Atlanta, 
02000712 


Harris  County 

Callaway,  Cason  and  Virginia,  House,  5929 
GA  116.  Hamilton.  02000713 

Whitfield  County 

McCarty  Subdivision  Historic  District, 
Thornton  Place.  Willow  Park  Dr.,  Sunset 
Cirtcle,  and  Walnut  Ave.,  Dalton.  02000714 

KANSAS 

Doniphan  County 

Doniphan  County  Courthouse  Square 
Historic  District,  Roughly  bounded  by  E. 
Walnut,  E  Chestnut,  S.  Main,  S.  Liberty 
Sts..  Troy,  02000717 

Ellsworth  County 

Midland  Hotel,  414  26th  Ave.,  Wilson. 
02000716 

Leavenworth  County 

Arch  Street  Historic  District,  Roughly 
bounded  by  Arch,  Pine.  S.  Second  and  S. 
Third  Sts.,  Leavenworth,  02000718 

North  Broadway  Historic  District,  Along  N. 
Broadway  bet.  Seneca  and  Ottawa  Sts., 
Leavenworth,  02000719 

South  Esplanade  Historic  District,  Roughly 
bounded  by  Arch,  Olive  and  S.  Second  Sts 
and  RR.  Leavenworth,  02000720 

Third  Avenue  Historic  District,  Roughly 
bounded  by  2nd  and  Aves.  and  Congress 
and  Middle  Sts,  Leavenworth,  02000721 

Union  Park  Historic  District,  Roughly 
bounded  by  Chestnut,  Congress,  S.  6th  and 
W.  7th  Sts.',  Leavenworth,  02000722 

Shawnee  County 

Fire  Station  No.  2— Topeka,  719-723  Van 
Buren,  Topeka,  02000715 

MONTANA 

Mineral  County 

Gildersleeve  Mine,  Lolo  National  Forest, 
Superior,  02000723 

|FR  Doc.  02-15231  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Pari(  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  the  American  Museum 
of  Natural  History,  New  Yorit,  NY 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natiu-al  History.  New  York, 
NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 


responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  American 
Museum  of  Natiu-al  History  professional 
staff  in  consultation  with 
representatives  of  Native  Village  of 
Barrow  Inupiat  Traditional  Government 
and  Ukpeagvik  Inupiat  Corporation. 

In  1912.  human  remains  representing 
a  minimum  of  121  individuals  were 
collected  by  Vilhjalmur  Stefansson  from 
Point  Barrow.  North  Slope  Borough.  AK, 
during  an  American  Museum  of  Natural 
History  expedition.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1912.  human  remains  representing 
a  minimum  of  one  individual  were 
collected  by  Vilhajlmur  Stefansson  from 
Bimirk,  three  miles  northeast  of  Barrow, 
North  Slope  Borough,  AK,  during  an 
American  Museum  of  Natural  History 
expedition.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

These  inaividuals  have  been 
identified  as  Native  American  based  on 
geographic  information  and 
documentation  at  the  American 
Museum  of  Natural  History. 
Consultation  with  tribal  representatives, 
geographic  location,  and  documentation 
at  the  American  Museum  of  Natujtil 
History  suggest  that  a  relationship  exists 
between  contemporary  inhabitants  of 
the  Native  Village  of  Barrow  Inupiat 
Traditional  Government  and  these 
human  remains  from  Point  Barrow,  AK. 
and  Bimirk.  AK. 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of  • 
a  minimum  of  122  individuals  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  History 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Native  Village  of  Barrow  Inupiat 
Traditional  Government  and  Ukpeagvik 
Inupiat  Corporation. 

Tnis  notice  has  been  sent  to  officials 
of  the  Native  Village  of  Barrow  Inupiat 
Traditional  Government  and  Ukpeagvik 
Inupiat  Corporation.  Representatives  of 


Federal  Registe'r/Vol.  67,  No.  117/Tuesday,  June  18,  2002 /Notices 


41447 


any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  Elaine 
Guthrie,  Acting  Director  of  Cultural 
Resources,  American  Museum  of 
Natural  History,  Central  Park  West  at 
79th  Street.  New  York,  NY  10024-5192, 
telephone  (212)  769-5835,  before  July 
18,  2002.  Repatriation  of  the  human 
remains  t6  the  Native  Village  of  Barrow 
Inupiat  Traditional  Government  and 
Ukpeagvik  Inupiat  Corporation  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  April  25,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
IFR  Doc.  02-15293  Filed  6-17-02;  8:45  am) 
BILUNG  CODE  4310-7fr-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the 
Springfield  Science  Museum, 
Springfield,  MA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
43  CFR  10.10  (a)(3),  of  the  intent  to 
repatriate  a  cultural  item  in  the 
possession  of  the  Springfield  Science 
Museum,  Springfield,  MA,  that  meets 
the  definition  of  "sacred  object"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  sacred  object  is  a  hide  pouch,  5 
1/2  in.  long  and  2  1/2  in.  wide  with  a 
buckskin  tie,  containing  black  mineral 
pigment. 

In  1991,  this  item  was  purchased  by 
the  Springfield  Science  Museum  from 
the  Northeastern  Taxidermy  Studio  of 
Catskill,  NY.  Members  of  the  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah 
have  identified  this  item  as  necessary 
forthe  continued  practice  of  traditional 
Navajo  religion  by  present-day 
adherents.  Representatives  of  the  Navajo 
Nation  and  traditional  religious  leaders 
have  confirmed  that  this  item  is  needed 
for  on-going  ceremonial  and  religious 
traditions  and  have  requested  that  this 


item  be  repatriated.  The  Springfield 
Science  Museum's  records  indicate  that 
the  object  under  consideration  for 
repatriation  is  Navajo  in  origin  and  was 
most  likely  used  by  Navajo  medicine 
men  prior  to  1900. 

Based  on  the  above-mentioned 
information,  officials  of  the  Springfield 
Science  Museum  in  consultation  with 
representatives  of  the  Navajo  Nation 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(3),  this  cultural  item  is  a 
specific  ceremonial  object  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
Springfield  Science  Museum  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  this  sacred  object  and 
the  Navajo  Nation,  Arizona.  New 
Mexico  &  Utah. 

This  notice  has  been  sent  to  officials 
of  the  Navajo  Nation.  Arizona,  New 
Mexico  &  Utah.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  this  sacred 
object  should  contact  John  Pretola, 
Curator  of  Anthropology,  Springfield 
Science  Museum.  236  State  Street, 
Springfield,  MA  01103.  telephone  (413) 
263-6800,  before  July  18.  2002. 
Repatriation  of  this  sacred  object  to  the 
Navajo  Nation.  Arizona,  New  Mexico  & 
Utah  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  May  6,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-15292  Filed  6-17-02;  8:45  am) 

BILUNO  COM  4310-70-S 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.9601,etseq. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  and  the  State  of  Illinois  v. 
Alpha  Construction,  et  al.,  Civil  Action 
No.  02  C  3609.  was  lodged  on  May  30. 
2002.  with  the  United  States  District 
Court  for  the  Northern  District  of 
Illinois. 

The  proposed  Consent  Decree 
concerns  the  Lenz  Oil  Services.  Inc. 
Superfund  Site  ("Site")  located  near  the 
City  of  Lemont  in  southwest  Du  Page 
Coimty.  Illinois.  Lenz  Oil  formerly 
operated  a  waste  oil  and  solvent 


recycling,  storage  and  transfer  facility. 
The  Site  is  approximately  600  feet 
northwest  of  the  Des  Plaines  River, 
partially  within  a  designated  flood 
plain,  and  includes  contiguous  areas 
contaminated  by  releases  of  hazardous 
substances  from  Lenz  Oil  Services.  Inc., 
and  approximately  1.5  acres  of  shallow 
aquifer  contamination.  Pursuant  to  the 
proposed  Consent  Decree.  47  generators 
alleged  to  have  arranged  for  disposal  of 
waste  at  the  Site  are  resolving  their 
liability  to  the  United  States  and  the 
State  of  Illinois  under  sections  106  and 
107(a)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA").  42  U.S.C.  9606  and 
9607(a).  and  certain  provisions  of  the 
Illinois  Environmental  Protection  Act. 
Twenty-two  settlers  are  cashing  out  in 
this  settlement,  and  twenty-five  of  the 
settlers  will  perform  work  at  the  Site. 
The  work  to  be  performed  is  estimated 
to  cost  between  $8  million  and  $12.5 
million  dollars  (excluding  oversight 
costs)  depending  on  whether  the 
primary,  or  one  of  several  contingent 
remedies  is  ultimately  implemented. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environmental  and  Natural 
Resources  Division,  United  States 
Department  of  Justice  of  Department  of 
Justice,  and  sent:  (1)  By  first  class  mail 
c/o  Chief.  Environmental  Enforcement 
Section.  P.O.  Box  7611,  Washington, 
DC;  and/or  (2)  by  facsimile  to  (202)  353- 
0296;  and/or  (3)  by  overnight  delivery, 
other  than  through  the  U.S.  Postal 
Service,  to  Chief,  Environmental 
Enforcement  Section.  1425  New  York 
Avenue.  NW.,  13th  Floor,  Washington, 
DC  20005.  Each  communication  should 
refer  on  its  face  to  United  States  and  the 
State  of  Illinois  v.  Alpha  Construction 
Co.,  et  al.,  DJ  #90-11-3-1767. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Illinois,  219  So.  Dearborn  Street, 
Chicago,  Illinois  60604.  at  the  Region  5 
office  of  the  Environmental  Protection 
Agency.  77  West  Jackson  Blvd.,  7th 
Floor.  Chicago,  Illinois  60604,  and  at  the 
Lemont  Village  Hall.  508  Lemont  Street. 
Lemont,  Illinois  60439.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confirmation  no.  (202) 
514-1547.  There  is  a  charge  for  the  copy 
(25  cents  per  page  reproduction  cost). 
Upon  requesting  a  copy,  please  mail  a 
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check  payable  to  the  "U.S.  Treasury,"  in 
the  amount  of  $96.75  for  the  proposed 
Consent  Decree  with  all  attachments,  or 
for  $32.35  for  the  proposed  Consent 
Decree  only,  to:  Consent  Decree  Library, 
U.S.  Department  of  Justice,  P.O.  Box 
7611.  Washington,  DC  20044-7611.  The 
check  should  refer  to  United  States  and 
the  State  of  Illinois  v.  Alpha 
Construction  Co..  et  al..  DJ  #90-11-3- 
1767. 

William  Brighton, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section. 

(FR  Doc.  02-15234  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4410-15-4I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Modified 
Consent  Decree  Under  the  Clean  Water 
Act  and  Toxic  Substances  Control  Act 

Notice  is  hereby  given  that  on  April 
30,  2002,  a  proposed  Modified  Consent 
Decree  and  Judgment  was  lodged  in 
United  States,  et  al.  v.  City  of  Gary, 
Indiana,  et  al..  Civil  Action  Nos.  H  78- 
29  and  H  86-540,  in  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana  (Hammond  Division). 

Under  previous  resolutions  of  these 
civil  actions,  including  the  most  recent 
one  in  1992,  the  United  States  and 
certain  agencies  of  the  State  of  Indiana 
secured  relief  under  the  Clean  Water 
Act  and  the  Toxic  Substances  Control 
Act  to  address  violations  of  those  laws 
as  they  relate  the  wastewater  treatment 
plant  that  is  owned  and/or  operated  by 
the  Defendants — City  of  Gary,  Indiana, 
and  the  Gary  Sanitary  District  (a 
component  of  the  City  government). 

Wnile  prior  settlement  of  these 
enforcement  actions  have  secured  parts 
of  the  compliance  and  clean  up  sought 
by  the  United  States  and  the  State,  the 
federal  and  state  governments 
concluded  that  the  Defendants  needed 
to  make  additional  efforts  to  secure 
compliance  with  the  prior  settlement. 
Negotiations  over  the  appropriate  scope 
and  nature  of  that  work  resulted  in  the 
Modified  consent  Decree,  which  is 
signed  by  the  Defendants,  the  United 
States,  and  the  State,  and  which  is  now 
lodged  with  the  District  Court. 

Like  the  prior  settlement  of  these 
actions,  the  Modified  Consent  Decree 
proposed  here  addresses  two  major 
areas:  the  wastewater  treatment  plant 
and  the  Ralston  Street  Lagoon,  which  is 
located  near  the  treatment  plant  and 
contains  contaminated  sludges  and 
other  wastes. 

The  Modified  Consent  Decree 
preserves  many  substantive  provisions 
of  the  prior  settlement,  including 


enforcement  under  the  Decree  of  water 
pollution  discharge  limits  that  apply  to 
the  wastewater  treatment  plant. 

The  Modified  Consent  Decree 
imposes  new  requirements  on  the 
Defendants  concerning  the  Ralston 
Street  Lagoon,  including  (i)  undertaking 
of  a  detailed  assessment  of  competing 
methods  for  disposing  of  waste  material 
in  that  lagoon,  and  (ii)  completing  the 
disposal  method  selected  for  the  lagoon 
by  the  federal  government,  under 
criteria  supplied  by  the  Modified 
Consent  Decree. 

The  Modified  Consent  Decree  also 
requires  the  City  and  its  Sanitary 
District  to  carry  out  some  additional 
clean  up  of  the  contaminated  sediment 
now  found  in  the  Grand  Calumet 
River — which  is  the  receiving  water  for 
the  wastewater  treatment  plant.  The 
Defendants  also  must  pay  a  $150,000 
civil  penalty  under  the  Decree.  Finally, 
the  Office  of  Special  Administrator, 
created  under  the  prior  settlement  of 
this  matter  as  part  of  encouraging 
compliance  with  settlement  by  the  City, 
remains  in  place  under  the  Modified 
Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Modified  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resoiuces 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  The  comments  should 
refer  to  United  States,  et  al.  v.  City  of 
Gary,  Indiana,  et  al.,  (N.D.  Ind.),  D.J. 
Ref.  90-5-1-1-2601B. 

The  Modified  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Indiana,  at  5400  Federal  Plaza,  Suite 
1500,  Hammond,  IN  46320.  A  copy  of 
the  Modified  Consent  Decree  may  also 
be  obtained  by  mail  fi'om  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
0097,  phone  confirmation  nimiber  (202) 
514—1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $17.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Thomas  A.  Mariani,  Jr., 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-15324  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  and 
the  Federal  Water  Pollution  Control  Act 

Under  42  U.S.C.  9622(d)(2)  and  28 
CFR  50.7,  notice  is  hereby  given  that  on 
June  4,  2002,  a  proposed  Consent  Decree 
in  United  States  et  al.  v.  Mulberry 
Phosphates,  Inc.,  Civil  Action  No.  8-01- 
CV-692-T-23TGW,  was  lodged  with 
the  United  States  District  Court  for  the 
Middle  District  of  Florida. 

In  this  action  the  United  States  sought 
natural  resource  damages  for  injuries  to 
natural  resources  caused  by  a  1997  spill 
of  over  50  million  gallons  of  process 
water  into  the  Alafia  River  from  a 
phosphoric  acid/fertilizer  production 
facility  owned  by  defendant  Mulberry 
Phosphates,  Inc.  in  Mulberry,  Florida. 
The  Florida  Department  of 
Environmental  Protection  and  the 
Environmental  Protection  Commission 
of  Hillsborough  County  ar^  also  parties 
to  the  settlement;  Under  the  settlement, 
plaintiffs  will  recover:  (1)  Just  over 
$3.65  million  to  plan,  implement,  and 
oversee  projects  to  restore  oyster  reef, 
estuarine  wetlands  and  riverine  habitat 
in  the  affected  watershed  to  compensate 
for  the  natural  resource  injuries  caused 
by  the  spill,  and  (2)  approximately  $1 
million  to  reimburse  Federal,  State  and 
county  agencies  for  costs  each  incurred 
in  assessing  the  environmental  damages. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  et  al.  v.  Mulberry  Phosphates, 
Inc..  D.J.  Ref.  90-11-2-1368. 

The  Consent  Decree  may  be  examined 
at  the  Federal  Court  House,  Sam  M. 
Gibbons  United  States  Courthouse,  800 
N.  Florida  Avenue,  Clerk's  Office- 
Second  Floor,  Tampa,  Florida,  33602.  A 
copy  of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
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$14.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

EUen  Mahan, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-15235  Filed  6-17-02;  8:45  am] 

SILUNO  COOe  441&-1S-M 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  271-2002] 

Privacy  Act  of  1974;  System  of 
Records 

J  I  Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  its  system  of  records 
formerly  entitled,  "custodial  and 
Security  Record  System,  JUSTICE/BOP- 
001".  The  system  notice,  which  was  last 
published  on  September  28, 1978  (43  FR 
44732),  is  now  being  modified  and  will 
become  effective  sixty  (60)  days  from 

Ee  date  of  publication. 
As  previously  published,  the  system 
eluded  investigative  and  physical 
security  data  concerning  current  and 
former  inmates  under  the  custody  of  the 
Attorney  General  and  thereby  of  the 
Bureau  of  Prisons  under  18  U.S.C.  4042. 
The  Bureau  is  expanding  this  system  to 
include  additional  categories  of 
investigative  data  compiled  by  staff 
from  the  Bureau's  Office  of  Intelligence 
and  is  deleting  those  categories  of  data 
that  are  contained  in  another  system  of 
records  entitled,  "Inmate  Central  Record 
System,  JUSTICE/BOP-005."  Staff  in 
the  Bureau's  Office  of  Intelligence, 
Correctional  Program  Division,  examine 
and  investigate  serious  incidents  and 
institution  disturbances  to  protect 
inmates.  Bureau  staff,  and  the  public. 
The  Bureau  has  developed  a  record 
system  to  keep  track  of  incidents  and 
disturbances  and  to  aid  in  investigatory 
efforts.  This  system  enables  Bureau  staff 
to  investigate  and  document  prison 
disturbances,  and  verify  reported 
incidents  to  other  law  enforcement 
authorities,  courts,  and  administrative 
bodies  when  necessary.  To  reflect  the 
additional  data,  this  system  is  being  re- 
named the  "Prison  Security  and 
Intelligence  Record  System,  JUSTICE/ 
BOP-001." 

I  The  Bureau  has  also  reorganized  and 
expanded  the  routine  uses,  re- 
designated the  system  manager,  clarified 
access  procedures  and  updated  the 
sections  relating  to  storage  and 
safeguards  to  reflect  technological 
advances  and  new  agency  practices  now 
in  effect.  In  addition,  the  Bureau  has 


updated  the  statutory  authority 
citations. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
thirty  (30)  day  period  in  which  to 
comment  on  the  routine  uses  of  a  new 
system.  The  Office  of  Management  and 
Budget  (0MB),  which  has  oversight 
responsibilities  under  the  Act,  requires 
that  it  be  given  a  forty  (40)  day  period 
in  which  to  review  the  system. 

Therefore,  please  submit  any 
comments  by  July  18,  2002.  The  public, 
0MB  and  Congress  are  invited  to  send 
written  comments  to  Mary  Cahill, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (1400 
National  Place  Building). 

A  description  of  the  system  is 
provided  below.  In  a(^dition,  the 
Department  of  Justice  has  provided  a 
report  on  the  proposed  system  to  OMB 
and  the  Congress,  in  accordance  with 
the  Privacy  Act,  5  U.S.C.  552a. 

Dated:  June  5,  2002. 

Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  For 
Administration. 

JUSTICE/BOP-001 

SYSTEM  NAME: 

Prison  Security  and  Intelligence 
Record  System. 

SYSTEM  location: 

Records  may  be  retained  at  any  of  the 
Bureau's  facilities,  the  Regional  Offices 
and  the  Central  Office.  A  list  of  current 
addresses  is  contained  in  28  CFR  part 
503  and  on  the  Internet  at  http:// 
www.bop.gov. 

CATEGORIES  OF  INOIVIOUALS  COVEREO  BY  THE 
SYSTEM: 

Current  and  former  inmates  under  the 
custody  of  the  Attorney  General  and/or 
the  Director  of  the  Bureau  of  Prisons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include: 
(a)  Identification  information 
including  name,  register  number  (if  an 
inmate),  and  fingerprint  information;  (b) 
Information  concerning  escape  plots, 
assaults,  and  disturbances;  (c) 
Investigate  reports;  (d)  Intelligence 
information;  (e)  Confidential  Informeint 
information;  (f)  FBI  referral  records;  (g) 
Telephone  call  records. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  is  established  and 
maintained  under  the  authority  of  18 
U.S.C.  3621,  4042,  and  5003. 

.  PURPOSE  OF  THE  SYSTEM: 

The  records  in  this  system  are 
maintained  to  assist  the  Bureau  in 


investigating  and  documenting  inmate 
incidents  and  prison  disturbances  for 
purposes  of  guarding  the  safety  of  other 
inmates,  Bureau  stafi  and  the  general 
public.This  system  assists  Bureau  staff 
in  gathering  and  organizing  information 
on'  serious  prison  incidents  such  as 
escape  plots,  inmate  assaults,  major 
prison  disturbances,  investigative 
reports  and  confidential  informant 
information.  This  system  is  necessary  to 
better  ensure  prison  security  and  better 
protect  inmates,  staH  and  the  public. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  data  from  this  system  may  be 
disclosed  as  follows: 

(a)  As  permitted  in  the  Privacy  Act,  5 
U.S.C.  552a(b){l).  to  officers  and 
employees  of  the  Department  of  Justice 
who  have  a  need  for  the  information  in 
the  performance  of  their  duties; 

(b)  To  federal,  state,  local,  tribal, 
international  and  foreign  law 
enforcement  officials  who  have  a  need 
for  the  information  to  perform  their 
duties  e.g.,  in  the  course  of 
apprehensions,  investigations,  possible 
criminal  prosecutions,  civil  court 
actions,  regulatory  proceedings,  inmate 
disciplinary  hearings,  parole  hearings, 
responding  to  emergencies,  or  other  law 
enforcement  activity;  information  may 
also  be  disclosed  to  such  law 
enforcement  agencies  in  order  to  solicit 
or  obtain  data  needed  by  prison  officials 
for  law  enforcement  purposes; 

(c)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  an  individual  who  is  the 
subject  of  the  record; 

(d)  To  the  National  Archives  and 
Records  Administration  (NARA)  and  to 
the  General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906; 

(e)  In  a  proceeding  before  a  court, 
grand  jury,  or  administrative  or 
regulatory  body  when  the  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding; 

(f)  To  a  federal,  state,  or  local 
licensing  agency  or  association  which 
requires  information  concerning  the 
suitability  or  eligibility  of  an  individual 
for  a  license  or  permit; 

(g)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  federal 
government,  when  necessary  to 
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accomplish  a  Bureau  function  related  to 
this  system  of  records; 

(h)  To  any  person  or  entity  to  the 
extent  necessary  to  prevent  immediate   • 
loss  of  life  or  serious  bodily  injury; 

(i)  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an- official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  in  Bureau 
facilities  via  a  configiu-ation  of  personal 
computer,  client/ server,  and  mainft'ame 
systems  architecture.  Computerized 
records  are  maintained  on  hard  disk, 
floppy  diskettes,  magnetic  tapes, 
compact  discs  (CDs)  and/or  optical 
disks.  Documentary  records  are 
maintained  in  microfilm,  manual  file 
folders  and/or  index  card  files. 

RETRIEVABiUTY: 

Records  are  retrievable  by  institution, 
date,  type  of  incident,  and,  where 
available,  by  inmate  name. 

SAFEGUARDS: 

Information  is  safeguarded  in 
.  accordance  with  Bureau  rules  and 
poUcy  governing  sensitive  data  and 
automated  information  systems  security 
and  access.  These  safeguards  include 
the  maintenance  of  records  and 
technical  equipment  in  restricted  areas, 
and  the  required  use  of  proper 
passwords  and  user  identification  codes 
to  access  the  system.  Only  those  Bureau 
personnel  who  require  access  to  perform 
their  official  duties  may  access  the 
system'  eqxiipment  and  the  information 
in  the  system.  Documentary  records  are 
maintained  in  secure  areas  in  locked, 
fireproof  cabinets,  in  guarded  buildings 
and  accessed  only  by  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained  for 
five  (5)  years  after  initial  documentation 
of  the  incident  and,  if  appropriate,  may 


be  incorporated  into  another  system  of 
records,  e.g.  JUSTICE/BOP-005,  Inmate 
Central  Record  System.  Records 
concerning  major  prison  distiubances 
are  sent  to  the  National  Archives  for 
permanent  storage.  Non-criminal 
activity  files  are  kept  at  the  institution 
for  five  years,  after  which  they  are 
destroyed  by  shredding.  Automated 
records  are  destroyed  by  degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Correctional 
Programs  Division,  Federal  Bureau  of 
Prisons,  320  First  Street  NW., 
Washington,  DC  20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

All  requests  for  records  may  be  made 
by  writing  to  the  Director,  Federal 
Bureau  of  Prisons,  320  First  Street  NW., 
Washington,  DC  20534,  and  should  be 
clearly  marked  "Privacy  Act  Request." 
This  system  is  exempt,  under  5  U.S.C. 
552a  (j),  from  some  access.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  access  is 
received. 

CONTESTING  RECORD  PROCEDURES: 
Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Bureau  staff,  inmates,  confidential 
informants,  and  law  enforcement 
officials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(j),  the 
Attorney  General  has  exempted  this 
system  fi-om  subsections  (c)(3)  and  (4), 
(d),  {e)(2)  and  (3),  (e)(4)(H),  (e)(8).  (f). 
and  (g).  Rules  have  been  promulgated  in 
accordance  with  the  requirement  of  5 
U.S.C.  553(b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register  and 
codified  at  28  CFR  16.97(a)  and  (b). 

[PR  Doc.  02-15296  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4410-OS-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  272-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Piirsuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  its  system  of  records 
entitled  "Inmate  Administrative 
Remedy  Record  System,  JUSTICE/BOP- 
004."  This  system,  which  was  last 


published  on  September  28, 1978  (43  FR 
44734),  is  now  being  modified  and  will 
become  effective  60  days  from  the  date 
of  publication. 

The  Bureau  is  updating  the  system's 
locations,  description  of  the  Categories 
of  Records,  and  the  Purpose  of  the 
system.  The  Bureau  is  modifying  the 
system  to  include  all  individuals  placed 
directly  under  the  custody  of  the  Bureau 
pursuant  to  18  U.S.C.  3621  and  5003 
(state  inmates).  The  sections  describing 
Storage  and  Safeguards  have  been 
updated  to  include  new  technical 
improvements,  and  agency  practices, 
including  digital  recordings  and 
Compact  Discs  (CDs).  Three  (3)  former 
routine  uses  have  been  incorporated 
into  the  Purpose  Section  of  the  Notice. 
The  remainder  of  the  Routine  Use 
section  has  been  modified  and 
expanded.  The  exemptions  previously 
promulgated  at  28  CFR  16.97  (a)  and  (b) 
remain  the  same. 

Title  5  U.S.C.  552a  (e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment. 
The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Privacy  Act, 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 
Therefore,  please  submit  any  comments 
by  July  18,  2002.  The  public,  OMB,  and 
the  Congress  are  invited  to  send  written 
conunents  to  Mary  Cahill,  Management 
and  Planning  Staff,  Justice  Management 
Division,  Department  of  Justice, 
Washington,  DC  20530  (1400  National 
Place  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification. 

A  description  of  the  modified  system 
is  provided  below. 

Dated:  June  5,  2002. 
Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/BOP-004 

SYSTEM  NAME: 

Inmate  Administrative  Remedy 
Record  System. 

SYSTEM  LOCATION: 

Records  may  be  retained  at  the 
Central  Office,  Regional  Offices,  or  at 
any  of  the  Federal  Bureau  of  Prisons 
(Bureau)  facilities,  or  at  any  location 
operated  by  a  contractor  authorized  to 
provide  computer  and/or  correctional 
services  to  Bureau  inmates.  A  list  of 
Biueau  facilities  may  be  found  at  28 
CFR  part  503  and  on  the  Internet  at 
http://www.bop.gov. 
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I  :ftTEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Ciurent  and  former  inmates, 
including  pre-trial  detainees,  under  the 
custody  of  the  Attorney  General  and/or 
the  Director  of  the  Bureau  of  Prisons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

'    Records  in  this  system  include:  (1) 
Inmate  information  including  (a)  name; 
(b)  register  number;  (c)  institution 
location;  (d)  ciurent  oftense  and 
sentence;  (e)  prior  criminal  record;  (f) 
social  background;  (g)  institution 
adjustment;  (h)  institution  program  data; 
(i)  medical  information;  and  (j)  personal 
property  data;  (2)  complaint  information 
including  copies  of  BOP-9's  (institution 
level  complaints),  BOP-lO's  (Region 
appeals)  and  BOP-ll's  (Central  Office 
appeals);  and  (3)  processing 
information,  including  dates  of  filing 
and  responses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  system  is  established  and 
maintained  under  authority  of  18  U.S.C. 
3621,  4042,  5003,  and  28  CFR  part  542. 

PURPOSE  OF  THE  SYSTEM: 

The  Bureau  maintains  records  of  the 
receipt,  processing  and  responses  to 
grievances  filed  by  inmates  pursuant  to 
ihe  Bureau's  Administrative  Remedy 
Program,  which  was  established  to 
provide  iiunates  with  a  means  to  seek 
formal  review  of  issues  relating  to 
conditions  of  their  confinement.  The 
related  uses  for  which  the  Bureau 
maintains  the  system  include  (1)  to 
provide  a  source  of  information  for 
reconsideration  or  amendment  of 
Bureau  policy  with  regard  to  its 
operation;  (2)  to  maintain  a  source  of 
information  for  purposes  of  defending 
civil  actions  filed  against  the  Bureau  by 
inmates;  and  (3)  to  provide  a  source  of 
information  for  statistical  reports 
furnished  to  federal  courts  for  the 
purpose  of  determining  exhaustion  of 
administrative  remedies  and  the 
effectiveness  of  the  Administrative 
Remedy  Program  in  reducing  the 
backlog  of  cases  filed  in  federal  court. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  data  from  this  system  will  be 
disclosed  as  follows: 

(a)  To  federal,  state,  local,  foreign  and 
international  law  enforcement  agencies 
and  officials  for  law  enforcement 
purposes  such  as  civil  court  actions, 
regulatory  proceedings,  responding  to 
an  emergency,  inmate  disciplinary 
proceedings;  or  for  such  law 
enforcement  needs  as  prison 
administration,  investigations,  and 
possible  criminal  prosecutions. 


(b)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assigiunent  for  the  federal 
government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(c)  To  Members  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  record  subject; 

Cd)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(e)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906; 

(f)  In  a  proceeding  before  a  court, 
grand  jury,  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  releveuit  to  the 
proceeding; 

(g)  To  a  federal,  state,  or  local 
licensing  agency  or  association  which 
requires  information  concerning  the 
suitability  or  eligibility  of  an  individual 
for  a  license  or  permit  and; 

(h)  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  via  a 
configuration  of  personal  computer, 
client/ server,  and  mainframe  systems 
architecture  and  may  be  accessed  by 
only  those  staff  with  a  need-to-know  at 
all  Bureau  and  contractor  facilities. 
Some  information  may  be  stored  in 
Other  computerized  media,  e.g.,  hard 


disk,  floppy  diskettes,  magnetic  tape, 
digital  recordings.  Compact  Discs  (CDs), 
and/or  optical  disks.  Documentary 
records  are  maintained  in  manual  file 
folders. 

RETRIEVABILffY: 

Documents  are  indexed  by  name  and/ 
or  register  number. 

SAFEGUARDS: 

Automated  information  is  safeguarded 
in  accordance  with  Department  of 
Justice  and  Bureau  of  Prisons  rules  and 
policy  governing  automated  information 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 
records  and  technical  equipment  in 
restricted  areas,  e.g.  controlled  access 
buildings,  and  the  required  use  of 
proper  passwords  and  user 
identification  codes  to  access  the 
system.  Manual  records  are  stored  in  a 
file  room.  All  records  in  Biu'eau 
facilities  are  maintained  in  guarded 
buildings. 

RETENTION  AND  DISPOSAL: 

Automated  records  in  this  system  are 
maintained  on  magnetic  medium 
ordinarily  for  six  years  from  the  date 
created,  at  which  time  they  will  be 
overwritten  with  new  data.  Paper 
documents  are  maintained  for  a  period 
of  three  years  from  expiration  of 
sentence  of  the  inmate,  at  which  time 
they  are  destroyed  by  shredding. 
Indexes  are  maintained  for  a  period  of 
twenty  (20)  years,  at  which  time  they 
are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director/General  Counsel, 
Federal  Bureau  of  Prisons;  320  First 
Street  NW.,  Washington,  DC  20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  directed  to  the 
System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
by  writing  to  the  System  Manager 
identified  above.  Federal  Bureau  of 
Prisons,  320  First  Street  NW., 
Washington,  DC  20534.  The  envelope 
should  be  clearly  marked  "Privacy  Act 
Request."  This  system  of  records  is 
exempted  from  access  pursuant  to  5 
U.S.C.  552a(j).  A  determination  as  to  the 
applicability  of  the  exemption  to  a 
particular  record(s)  shall  be  made  at  the 
time  a  request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by:  inmates; 
individuals  covered  by  the  system; 
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Bureau  staff:  Federal,  State,  local,  tribal, 
and  foreign  law  enforcement  agencies; 
and  Federal/State  probation  and  judicial 
offices. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d),  (e)(2),  (e)(3),  (e)(4)(H).  (e)(8).  (f) 
and  (g)  of  the  Privacy  Act  piu'suant  to 
5  U.S.C.  552a(j).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b).  (c)  and 
(e)  and  have  been  published  in  the 
Federal  Register  and  codified  at  28  CFR 
16.97  (a)  and  (b). 

(FR  Doc.  02-15297  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  4410-OS-P 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  273-2002] 

Privacy  Act  of  1974;  System  of 
Records 

I*ursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  its  system  of  records 
entitled  "Inmate  Safety  and  Accident 
Compensation  Record  System,  JUSTICE/ 
BOP-008."  This  system,  which  was  last 
published  on  September  28, 1978  (43  FR 
44736),  is  now  being  modified  and  will 
become  effective  60  days  from  the  date 
of  publication. 

The  Biueau  is  updating  the  system's 
locations  and  modifying  the  system  to 
include  all  individuals  placed  directly 
under  the  custody  of  the  Bureau 
pursuant  to  18  U.S.C.  3621  and  5003 
(state  inmates).  Several  sections  have 
been  modified  to  reflect  new  technical 
improvements  such  as  digital  recordings 
and  Compact  Discs  (CDs)  and  new 
agency  practices  regarding  the  storage 
and  safeguarding  of  automated 
information.  The  entire  Routine  Use 
section  has  been  reorganized  and 
expanded  to  add  new  routine  uses. 
Several  previously-published  routine 
uses  have  been  incorporated  into  the 
Purpose  Section  of  the  Notice.  The 
system  manager  has  been  re-designated. 
The  exemptions  from  certain  provisions 
of  the  Privacy  Act  remain  the  same  as 
previously  promulgated  and  codified  in 
28  CFR  16.97(a)  and  (b). 

Title  5  U.S.C.  552a  (e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment. 
The  Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibilities  imder  the  Privacy  Act, 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 


Therefore,  please  submit  any  comments 
by  July  18,  2002. 

The  public,  OMB.  and  the  Congress 
are  invited  to  send  written  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (1400  National  Place  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification.  A  description  of  the 
modified  system  is  provided  below. 

Dated:  June  5,  2002. 

Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
A  dministration . 

JUSTICE/BOP-008 
SYSTEM  name: 

Inmate  Safety  and  Accident 
Compensation  Record  System. 

SYSTEM  location: 

Records  may  be  retained  at  the 
Central  Office,  Regional  Offices,  or  at 
any  of  the  Federal  Biueau  of  Prisons 
(Bureau)  facilities,  or  at  any  location 
operated  by  a  contractor  authorized  to 
provide  computer  and/or  correctional 
service  to  Biu^au  inmates.  A  list  of 
Bureau  facilities  may  be  found  at  28 
CFR  part  503  and  on  the  Internet  at 
h  ttp  J  I  www.  bop  .gov. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  inmates, 
including  pre-trial  detainees,  under  the 
custody  of  the  Attorney  General  and/ or 
the  Director  of  the  Bureau  of  Prisons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include  (a) 
inmate  identification  data  including 
name,  register  number,  location;  (b) 
information  concerning  inmate 
accident/ injuries  sustained  during  :  (1) 
Work  related  accidents;  (2)  recreation; 
(3)  vehicle  accidents;  (4)  assaults;  and 
(5)  other  non-work-related  accidents; 
and  (c)  processing  data  including  dates 
of  receipt  of  claims  and  responses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  system  is  established  and 
maintained  imder  authority  of  18  U.S.C. 
3621,  4042,  4126,  and  5003. 

PURPOSE  OF  THE  SYSTEM: 

This  system  of  records  is  maintained 
to  assist  in  the  processing  of  inmate 
claims  for  injuries  sustained  during  (1) 
work  related  accidents;  (2)  recreation; 
(3)  vehicle  accidents;  (4)  assaults;  and 
(5)  Other  non-work-related  accidents.  In 
addition,  this  system  provides:  (a) 
documented  records  of  inmate  accidents 
and  injuries  for  the  purpose  of 


measuring  safety  programs' 
effectiveness;  (b)  an  information  source 
of  compliance  with  the  Occupational 
Safety  and  Health  Act;  (c)  documented 
records  of  inmate  accidents,  injuries, 
and  disabilities  for  adjudication  of 
claims  by  inmates  filed  under  the 
Inmate  Accident  Compensation  System 
established  pursuant  to  18  U.S.C.  4126 
and  regulations  contained  in  28  C.F.R. 
Part  301;  and  (d)  background 
information  and  litigation  reports  to 
United  States  Attorneys  for  purpose  of 
defending  civil  actions  filed  against  the 
Bureau. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  data  from  this  system  may  be 
disclosed  as  follows: 

(a)  To  federal,  state,  local,  foreign  and 
international  law  enforcement  agencies 
and  officials  for  law  enforcement 
piuposes  such  as  civil  court  actions, 
regulatory  proceedings,  responding  to 
an  emergency,  inmate  disciplinary 
proceedings;  or  for  such  law 
enforcement  needs  as  prison 
administration,  investigations,  and 
possible  criminal  prosecutions; 

(b)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreen^ent.  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(c)  To  Members  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  record  subject; 

fid)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(e)  To  consultant  physicians  treating 
inmates  following  release  from  custody 
for  the  purpose  of  providing  medical 
history  in  conjunction  with  further 
treatment  of  the  individual  inmate; 

(f)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
imder  the  authority  of  44  U.S.C.  2904 
and  2906; 

(g)  In  a  proceeding  before  a  court, 
grand  jury,  or  administrative  or 
regulatory  body  when  the  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding; 

(h)  To  a  federal,  state  or  local 
licensing  agency  or  association  which 
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requires  information  concerning  the 
suitability  or  eligibility  of  an  individual 
for  a  license  or  permit; 

(i)  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  via  a 
configuration  of  personal  computer, 
client/server,  and  mainframe  systems 
architectixre  and  may  be  accessed  by 
those  with  a  need-to-know  at  all  Bureau 
and  contractor  facilities.  Some 
information  may  be  stored  in  other 
computerized  media,  e.g.,  hard  disk, 
floppy  diskettes,  magnetic  tape,  digital 
recordings,  Compact  Discs  (CDs),  and/or 
optical  disks.  Documentary  records  are 
maintained  in  manual  file  folders  and/ 
or  on  index  card  files. 

retrievabiltfy: 

Records  may  be  retrieved  by 
identifying  data  including  name  and/or 
register  number  of  inmate  and/ or  claim 
number  generated  by  the  system. 

safeguards: 

Manual  records  are  stored  in  locked 
filing  cabinets  or  in  safes  and  can  be 
accessed  only  by  authorized  personnel 
by  key  or  combination  formula. 
Automated  equipment  is  kept  in 
seciu-ed  rooms  and  can  be  accessed  only 
by  authorized  personnel  through 
passwords  and  identification  codes.  All 
records  in  Bureau  facilities  are 
maintained  in  guarded  buildings. 

RETENTION  AND  DISPOSAL: 

1 1  Records  in  this  system  are  retained  for 
a  period  of  two  (2)  years  after  expiration 
of  sentence.  Some  records  may  be 
transferred  into  another  record  system: 
the  Inmate  Central  Records  System, 
JUSTICE/BOP-005,  or  the  Inmate 
Physical  and  Mental  Health  Record 
System,  JUSTICE/BOP-007,  and  some 
records  may  be  destroyed  by  shredding 
and/or  electronic  means. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Director,  Health  Services 
Division,  Federal  Bureau  of  Prisons;  320 
First  Street  NW.,  Washington.  DC 
20534. 

NOTIRCATION  PROCEDURE: 

Inquiries  should  be  directed  to  the 
System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
by  writing  to  the  System  Manager 
identified  above.  Federal  Bureau  of 
Prisons,  320  First  Street  NW., 
Washington,  DC  20534.  The  envelope 
should  be  clearly  marked  "Privacy  Act 
Request."  This  system  of  records  is 
exempted  from  access  pursuant  to  5 
U.S.C.  552a(j).  A  determination  as  to  the 
applicability  of  the  exemption  to  a 
particular  record(s)  shall  be  made  at  the 
time  a  request  for  access  is  received. 

CONTESTING  REbORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by:  Individuals 
covered  by  the  system  (inmates  and 
former  inmates);  Bureau  staff;  hospital 
and/or  medical  sources;  pre-sentence 
reports;  other  mental  health  care 
agencies'  observation  reports;  Federal, 
State,  local,  tribal,  and  foreign  law 
enforcement  agencies;  and  Federal/State 
probation  and  judicial  offices. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d),  (e)(2).  (e)(3).  (e)(4)(H),  (e)(8).  (f) 
and  (g)  of  the  Privacy  Act  pursuant  to 
5  U.S.C.  552a(j).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c)  and 
(e)  and  have  been  published  in  the 
Federal  Register  and  codified  at  28  CFR 
16.97(a)  and  (b). 

[FR  Doc.  02-15298  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  4410-05-P 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  274-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  its  system  of  records 
entitled  "Federal  Tort  Claims  Act 
Record  System,  JUSTICE/BOP-009." 
This  system,  as  last  published  on 
September  28,  1978  (43  FR  44737), 
previously  covered  only  those  claims 


submitted  to  the  Bureau  pursuant  to  the 
Federal  Tort  Claims  Act,  28  U.S.C.  2675 
(FTCA).  It  is  now  being  expanded  to 
include  administrative  claims  submitted 
to  the  Bureau  pursuant  to  the  Military 
Personnel  and  Civilian  Employees 
Claims  Act,  31  U.S.C.  3721  (CECA),  and 
the  Bureau  of  Prisons  Claims  Act,  31 
U.S.C.  3722  (BOPCA).  To  reflect  this 
change,  the  system  is  being  re-titled 
"Administrative  Claims  Record  System, 
JUSTICE/BOP-009."  This  system!  as 
now  modified,  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register. 

Other  modifications  to  the  system 
include  updating  the  system's  locations, 
description  of  the  Categories  of  Records, 
and  the  purpose  of  the  system.  A 
nimiber  of  other  changes  were  made  to 
update,  clarify  and/or  improve  other 
sections.  For  example,  the  section 
describing  Storage  has  been  modified  to 
include  all  updated  technical 
improvements,  including  digital 
recordings  and  Compact  Discs  (CDs). 
The  entire  Routine  Use  section  has  been 
re-organized  and  expanded.  The 
exemptions  previously  promulgated  at 
28  CFR  16.97  (a)  and  (b)  remain  the 
Scune. 

Title  5  U.S.C.  552a  (e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment. 
The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Privacy  Act, 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 
Therefore,  please  submit  any  comments 
by  July  18,  2002. 

The  public,  OMB.  and  the  Congress 
are  invited  to  send  written  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (1400  National  Place  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification. 

A  description  of  the  modified  system 
is  provided  below. 

Dated:  |une  5.  2002. 

Robert  F.  Diegelman, 

Acting  Assiatant  Attorney  General  for 
Administration. 

JUSTICE/BOP-009 

SYSTEM  NAME: 

Administrative  Claims  Record 
System. 

SYSTEM  LOCATION: 

Records  may  be  retained  at  the 
Central  Office.  Regional  Offices,  or  at 
any  of  the  Federal  Bureau  of  Prisons 
(Bureau)  facilities,  or  at  any  location 
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operated  by  a  contractor  authorized  to 
provide  computer  and/or  correctional 
services  to  Bureau  inmates.  A  list  of 
Bureau  facilities  may  be  found  at  28 
CFR  part  503  and  on  the  Internet  at 
http://wivw.bop.gov. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
system: 

Current  and  former  inmates, 
including  pre-trial  detainees,  under  the 
custody  of  the  Attorney  General  and/or 
the  Director  of  the  Bureau  of  Prisons, 
civilians  who  ard  claimants  under  the 
Federal  Tort  Claims  Act  (FTCA),  current 
and  former  employees  who  are 
claimants  imder  the  FTCA,  the  Military 
Personnel  and  Civilian  Employees 
Claims  Act  (CECA),  and  the  Bureau  of 
Prisons  Claims  (BOPCA). 

categories  of  records  in  the  system: 

Records  in  this  system  include:  (1) 
Claims  and  supporting  documents;  (2) 
personal  data  regarding  the  claimant, 
including  name,  register  number  (if  an 
inmate  or  former  inmate),  address, 
social  and  criminal  background  (if 
applicable),  and  employment  history; 
(3)  investigative  reports;  (4)  medical 
reports;  (5)  property  records;  (6) 
litigation  reports,  pleadings  and 
decisions  (7)  correspondence;  and  (8) 
processing  data,  including  dates  of 
receiving  and  responding  to  the  claim. 

AUTHORrrv  for  maintenance  of  the  system: 

The  system  is  established  and 
maintained  under  authority  of  the 
Federal  Tort  Claims  Act,  28  U.S.C.  2671 
et  seq.  (FTCA);  the  Military  Personnel 
and  Civilian  Employees  Claims  Act,  31 
U.S.C.  3721  (CECA);  and  the  Bureau  of 
Prisons  Claims  Act,  31  U.S.C.  3722 
(BOPCA). 

purpose  of  the  system: 

The  purpose  of  this  system  is  to 
process  and  track  administrative  claims 
submitted  to  the  Bureau  under  the 
FTCA,  the  CECA.  and  the  BOPCA.  The 
system  is  maintained  to  assist  in  the 
processing  of  these  claims  for  personal 
injury  and/or  property  damages  and  to 
provide  an  information  source  for 
subsequent  litigation  concerning  these 
claims  in  United  States  Courts. 

routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 
the  purposes  of  such  uses: 

Relevant  data  from  this  system  will  be 
disclosed  as  follows: 

(a)  To  Federal,  State,  local,  foreign 
and  international  law  enforcement 
agencies  and  officials  for  law 
enforcement  purposes  such  as  civil 
court  actions,  regulatory  proceedings, 
responding  to  an  emergency,  inmate 
disciplinary  proceedings;  or  for  such 


law  enforcement  needs  as  prison 
administration,  investigations,  and 
possible  criminal  prosecutions. 

(b)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(c)  To  Members  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
infoimation  qn  behalf  of  and  at  the 
request  of  the  record  subject; 

(d)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 

.  privacy; 

(e)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906; 

(f)  In  a  proceeding  before  a  court, 
grand  jury,  or  administrative  or 
regulatory  body  when  the  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  tKe 
proceeding; 

(g)  To  a  federal,  state,  or  local 
licensing  agency  or  association  which 
requires  information  concerning  the 
suitability  or  eligibility  of  an  individual 
for  a  license  or  permit; 

(h)  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  Federal,  State, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility;  and 

(i)  To  any  person  or  entity  to  the 
extent  necessary  to  prevent  an 
immediate  loss  of  life  or  serious  bodily 
injury. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 

disposing  of  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  via  a 


configuration  of  personal  computer, 
client/server,  and  mainframe  systems 
architecture  and  may  be  accessed  by 
those  with  a  need-to-know  at  all  Bureau 
and  contractor  facilities.  Some 
information  may  be  stored  in  other 
computerized  media,  e.g.,  hard  disk, 
floppy  diskettes,  magnetic  tape,  digital 
recordings.  Compact  Discs  (CDs),  and/or 
optical  disks.  Documentary  records  are 
maintained  in  manual  file  folders  and/ 
or  on  index  card  files. 

RETRIEVABILrrV: 

Documents  are  indexed  by  the 
claimant's  name  and/or  claim  number. 

SAFEGUARDS: 

Information  is  safeguarded  in 
accordance  with  Bureau  rules  and 
policy  governing  automated  information 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 
records  and  technical  equipment  in 
restricted  areas  and  the  proper  use  of 
passwords  and  user  identification  codes 
to  access  the  system.  Automated 
equipment  and  manual  records  are 
stored  in  guarded  buildings  and  can  be 
accessed  only  by  authorized  persoimel 
through  passwords  and  identification 
codes. 

retention  and  disposal: 

Information  in  this  system  is 
maintained  for  twelve  (12)  years  after 
close  of  case,  at  which  time 
documentary  records  are  destroyed  by 
shredding.  Electronic  records  are  erased 
after  ninety  (90)  days  unless  archived 
into  the  case  file. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Assistant  Director/General  Counsel, 
Federal  Bureau  of  Prisons;  320  First 
Street  NW.,  Washington,  DC  20534. 

notification  procedure: 

Inquiries  should  be  directed  to  the 
System  Manager  listed  above. 

record  access  procedures: 

All  requests  for  records  may  be  made 
by  writing  to  the  System  Manager 
identified  above.  Federal  Bureau  of 
Prisons,  320  First  Street  NW., 
Washington,  DC  20534.  The  envelope 
should  be  clearly  marked  "Privacy  Act 
Request."  This  system  of  records  is 
exempted  from  access  pursuant  to  5 
U.S.C.  552a(j).  A  determination  as  to  the 
applicability  of  the  exemption  to  a 
particular  record(s)  shall  be  made  at  the 
time  a  request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by:  claimants; 
inmates;  Bureau  staff;  Federal,  State, 
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local,  tribal,  and  foreign  law 
enforcement  agencies;  Federal/State 
probation  and  judicial  offices;  Congress; 
contract  and  consulting  physicians, 
including  hospitals;  and  attorneys  for 
claimants. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

I  The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4).  (d).  (e)(2),  (e)(3).  (e)(4)(H),  (e)(8),  (f) 
and  (g)  of  the  Privacy  Act  pursuant  to 
5  U.S.C.  552a(j).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c)  and 
(e)  and  have  been  published  in  the 
Federal  Register  and  codified  at  28  CFR 
16.97(a)  and  (b). 

[PR  Doc.  02-15299  Filed  6-17-02;  8:45  am] 
B«JJNG  CODE  441(M>5-I> 


DEPARTMENT  OF  JUSTICE 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title 
VI  Prohibition  Against  National  Origin 
Discrimination  Affecting  LimKed 
English  Proficient  Persons 

AGENCY:  Department  of  Justice, 
ACTION:  Policy  guidance  document. 

SUMMARY:  The  Department  of  Justice 
(DOJ)  adopts  final  Guidance  to  Federal 
Financial  Assistance  Recipients 
Regarding  Title  VI  Prohibition  Against 
National  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons  (DOJ  Recipient  LEP  Guidance). 
The  DOJ  Recipient  LEP  Guidance  is 
issued  pursuant  to  Executive  Order 
13166,  and  supplants  existing  guidance 
on  the  same  subject  originally  published 
at  66  FR  3834  (January  16,  2001). 
DATES:  Effective  June  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merrily  A.  Friedlander,  Chief, 
Coordination  and  Review  Section,  Civil 
Rights  Division,  950  Pennsylvamia 
Avenue,  NW-NYA,  Washington,  DC 
20530.  Telephone  202-307-2222;  TDD: 
202-307-2678. 

SUPPLEMENTARY  INFORMATION:  Under 
DOJ  regulations  implementing  Title  VI 
of  the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d,  et  seq.  (Title  VI),  recipients  of 
Fedefal  financial  assistance  have  a 
responsibility  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  persons  with  limited  English 
proficiency  (LEP).  See  28  CFR 
42.104(b)(2).  Executive  Order  13166, 
reprinted  at  65  FR  50121  (August  16, 
2000),  directs  each  Federal  agency  that 
extends  assistance  subject  to  the 
requirements  of  Title  VI  to  publish 
guidance  for  its  respective  recipients 


clarifying  that  obligation.  Executive 
Order  13166  further  directs  that  all  such 
guidance  documents  be  consistent  with 
the  compliance  standards  and 
framework  detailed  in  DOJ  Policy 
Guidance  entitled  "Enforcement  of  Title 
VI  of  the  Civil  Rights  Act  of  1964— 
National  Origin  Discrimination  Against 
Persons  with  Limited  English 
Proficiency."  See  65  FR  50123  (August 
16,  2000). 

Initial  guidance  on  DOJ  recipients' 
obligations  to  take  reasonable  steps  to 
ensure  access  by  LEP  persons  was 
published  on  January  16,  2001.  See  66 
FR  3834.  That  guidance  document  was 
republished  for  additional  public 
comment  on  January  18,  2002.  See  67" 
FR  2671.  Based  on  public  comments 
filed  in  response  to  the  January  18,  2002 
republication,  DOJ  published  revised 
draft  guidance  for  public  comment  on 
April  18,  2002.  See  67  FR  19237. 

DOJ  received  24  comments  in 
response  to  its  April  18,  2002 
publication  of  revised  draft  guidance  on 
DOJ  recipients'  obligations  to  take 
reasonable  steps  to  ensure  access  to 
programs  and  activities  by  LEP  persons. 
The  comments  reflected  the  views  of 
individuals,  organizations  serving  LEP 
populations,  organizations  favoring  the 
use  of  the  English  language,  language 
assistance  service  providers,  and  state 
agencies.  While  many  comments 
identified  areas  for  improvement  and/or 
revision,  the  overall  response  to  the 
draft  DOJ  Recipient  LEP  Guidance  was 
favorable.  Taken  together,  a  majority  of 
the  comments  described  the  draft 
guidance  as  incorporating  "reasonable 
standards"  or  "helpful  provisions" 
providing  "useful  suggestions  instead  of 
mandatory  requirements"  reflecting 
"common  sense"  and  a  "more  measured 
tone"  over  prior  LEP  guidance 
documents. 

Two  of  the  comments  urged 
withdrawal  of  the  draft  guidance  as 
unsupported  by  law.  In  response,  the 
Department  notes  here  as  it  did  in  the 
draft  Recipient  LEP  Guidance  published 
on  April  18,  2002  that  the  Department's 
commitment  to  implement  Title  VI 
through  regulations  reaching  language 
barriers  is  long-standing  amd  is 
unaffected  by  recent  judicial  action 
precluding  individuals  from  bringing 
judicial  actions  seeking  to  enforce  those 
agency  regulations.  See  67  FR  at  19238- 
19239.  This  particular  policy  guidance 
clarifies  existing  statutory  and 
regulatory  requirements  for  LEP  persons 
by  providing  a  description  of  the  factors 
recipients  should  consider  in  fulfilling 
their  responsibilities  to  LEP  persons. 

Of  the  remaining  22  comments,  three 
supported  adoption  of  the  draft 
guidance  as  published,  and  19,  while 


supportive  of  the  guidance  and  the 
Department's  leadership  in  this  area, 
suggested  modifications  which  would, 
in  their  view,  either  (1)  clarify  the 
application  of  the  flexible  compliance 
standard  incorporated  by  the  draft 
guidance  to  particular  areas  or 
situations,  or  (2)  provide  a  more 
definitive  statement  of  the  minimal 
compliance  standards  in  this  area. 
Several  areas  were  raised  in  more  than 
one  comment.  In  the  order  most  often 
raised,  those  common  areas  of  comment 
were  (1)  recipient  language  assistance 
plans,  (2)  use  of  informal  interpreters, 

(3)  written  translation  safe  harbors,  and 

(4)  cost  considerations.  The  comments 
in  each  of  these  area  are  summarized 
and  discussed  below. 

Recipient  Language  Assistance  Plans. 
A  large  number  of  comments 
recommended  that  written  language 
assistance  plans  (LEP  Plans)  be  required 
of  all  recipients.  The  Department  is 
cognizant  of  the  value  of  written  LEP 
plans  in  documenting  a  recipient's 
compliance  with  its  obligation  to  ensure 
meaningful  access  by  LEP  persons,  and 
in  providing  a  framework  for  the 
provision  of  reasonable  and  necessary 
language  assistance  to  LEP  persons.  The 
Department  is  also  aware  of  the  related 
training,  operational,  and  planning 
benefits  most  recipients  would  derive 
from  the  generation  and  maintenance  of 
an  updated  written  language  assistance 
plan  for  use  by  its  employees.  In  the 
large  majority  of  cases,  the  benefits 
flowing  from  a  written  language 
assistance  plan  has  caused  or  will  likely 
cause  recipients  to  develop,  with 
varying  degrees  of  detail,  such  written 
plans.  Even  small  recipients  with 
limited  contact  with  LJEP  persons  would 
likely  benefit  from  having  a  plan  in 
place  to  assure  that,  when  the  need 
arises,  staff  have  a  written  plan  to  turn 
to — even  if  it  is  only  how  to  access  a 
telephonic  or  conununity-based 
interpretation  service — when 
determining  what  language  services  to 
provide  and  how  to  provide  them. 

However,  the  fact  that  the  vast 
majority  of  the  Department's  recipients 
already  have  or  will  likely  develop  a 
written  LEP  plan  to  reap  its  many 
benefits  does  not  necessarily  mean  that 
every  recipient,  however  small  its  staff, 
limited  its  resources,  or  focused  its 
services,  will  realize  the  same  benefits 
and  thus  must  follow  an  identical  path. 
Without  clear  evidence  suggesting  that 
the  absence  of  written  plans  for  every 
single  recipient  is  impeding 
accomplishment  of  the  goal  of 
meaningful  access,  the  Department 
elects  at  this  juncture  to  strongly 
recommend  but  not  require  written 
language  assistance  plans.  The 
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Department  stresses  in  this  regard  that 
neither  the  absence  of  a  requirement  of 
written  LEP  plans  in  all  cases  nor  the 
election  by  an  individual  recipient 
against  drafting  a  plan  obviates  the 
underlying  obligation  on  the  part  of 
each  recipient  to  provide,  consistent 
with  Title  VI.  the  Title  VI  regulations, 
and  the  DOJ  Recipient  LEP  Guidance, 
reasonable,  timely,  and  appropriate 
language  assistance  to  the  LEP 
populations  each  serves. 

While  the  Department  continues  to 
believe  that  the  Recipient  LEP  Guidance 
strikes  the  correct  balance  between 
recommendations  and  requirements  in 
this  area,  the  Department  has  revised 
the  introductorv'  paragraph  of  Section 
VII  of  the  Recipient  LEP  Guidance  to 
acknowledge  a  recipient's  discretion  in 
drafting  a  written  LEP  plan  yet  to 
emphasize  the  many  benefits  that  weigh 
in  favor  of  such  a  written  plan  in  the 
vast  majority  of  cases. 

Informal  Interpreters.  As  in  the  case  of 
written  LEP  plans,  a  large  number  of  the 
comments  urged  the  incorporation  of 
more  definitive  language  strongly 
discouraging  or  severely  limiting  the  use 
of  informal  interpreters  such  as  family 
members,  guardians,  caretakers,  friends, 
or  fellow  inmates  or  detainees.  Some 
recommended  that  the  draft  guidance  be 
revised  to  prohibit  the  use  of  informal 
interpreters  except  in  limited  or 
emergency  situations.  A  common  sub- 
theme  running  through  many  of  these 
comments  was  a  concern  regarding  the 
technical  and  ethical  competency  of 
such  interpreters  to  ensure  meaningful 
and  appropriate  access  at  the  level  and 
of  the  type  contemplated  under  the  DOJ 
Recipient  LEP  Guidance,  i 

As  in  the  case  of  written  LEP  plans, 
the  Department  believes  that  the  DOJ 
Recipient  LEP  Guidance  provides 
sufficient  guidance  to  allow  recipients 
to  strike  the  proper  balance  between  the 
many  situations  where  the  use  of 
informal  interpreters  is  inappropriate, 
and  the  few  situations  where  the 
transitory  and/ or  limited  use  of  informal 


'  A  few  comments  urged  the  Department  to 
incorporate  language  detailing  particular 
interpretation  standards  or  approaches.  The 
Department  declines  to  set,  as  part  of  the  DO) 
Recipient  LEP  Guidance,  professional  or  technical 
standards  for  interpretation  applicable  (o  all 
recipients  in  every  community  and  in  all  situations. 
General  guidelines  for  translator  and  interpreter 
competency  are  already  set  forth  in  the  guidance. 
Technical  and  professional  standards  and  necessary 
vocabulary  and  skills  for  court  interpreters  and 
interpreters  in  custodial  interrogations,  for  instance, 
would  be  different  from  those  for  emergency  service 
interpreters,  or.  in  turn,  those  for  interpreters  in 
educational  programs  for  correctional  facilities. 
Thus,  recipients,  beneficiaries,  and  associations  of 
professional  interpreters  and  translators  should 
collaborate  in  identifying  the  applicable 
professional  and  technical  interpretation  standards 
that  are  appropriate  for  particular  situations. 


interpreters  is  necessary  and    '' 
appropriate  in  light  of  the  nature  of  a 
service  or  benefit  being  provided  and 
the  factual  context  in  which  that  service 
or  benefit  is  being  provided. 
Nonetheless,  the  Department  concludes 
that  the  potential  for  the  inappropriate 
use  of  informal  interpreters  or, 
conversely,  its  unnecessary  avoidance, 
can  be  minimized  through  additional 
clarifications  in  the  DOJ  Recipient  LEP 
Guidance.  Towards  that  end,  the 
subsection  titled  "Use  of  Family 
Members,  Friends,  Other  Inmates,  or 
Other  Detainees  as  Interpreters'  of 
Section  VIA.  of  the  DOJ  Recipient  LEP 
Guidance  has  been  revised  to  include 
guardians  and  caretakers  among  the 
potential  class  of  informal  interpreters, 
to  note  that  beneficiaries  who  elect  to 
provide  their  own  informal  interpreter 
do  so  at  their  own  expense,  to  clarify 
that  reliance  on  informal  -interpreters 
should  not  be  part  of  any  recipient  LEP 
plan,  and  to  expand  the  discussion  of 
the  special  considerations  that  should 
guide  a  recipient's  limited  reliance  on 
informal  interpreters. 

Safe  Harbors.  Several  comments 
focused  on  safe  harbor  and  vital 
documents  provisions  of  the  written 
translations  section  of  the  DOJ  Recipient 
LEP  Guidance.^  A  few  comments 
observed  that  the  safe  harbor  standard 
set  out  in  the  Recipient  LEP  Guidance 
was  too  high,  potentially  permitting 
recipients  to  avoid  translating  several 
critical  types  of  vital  documents  (e.g., 
notices  of  denials  of  benefits  or  rights, 
leases,  rules  of  conduct,  etc.).  In 
contrast,  another  comment  pointed  to 
this  same  standard  as  support  for  the 
position  that  the  safe  harbor  provision 
was  too  low,  potentially  requiring  a 
large  recipient  to  incur  extraordinary 
fiscal  burdens  to  translate  all  documents 
associated  with  the  program  or  activity. 

The  decision  as  to  what  program- 
related  documents  should  be  translated 
into  languages  other  than  English  is  a 
difficult  one.  While  documents 
generated  by  a  recipient  may  be  helpful 
in  understanding  a  program  or  activity, 
not  all  are  critical  or  vital  to  ensuring 
meaningful  access  by  beneficiaries 
generally  and  LEP  persons  specifically. 
Some  documents  may  create  or  define 
legally  enforceable  rights  or 
responsibilities  on  the  part  of  individual 
beneficiaries  (e.g.,  leases,  rules  of 


^  One  comment  pointed  out  that  current 
demographic  information  based  on  the  2000  Census 
or  other  data  was  not  readily  available  to  assist 
recipients  in  identifying  the  number  or  proportion 
of  LEP  persons  and  the  significant  language  groups 
among  their  otherwise  eligible  beneficiaries.  The 
Department  is  aware  of  this  potential  difTiculty  and 
is.  among  other  things,  working  with  the  Census 
Bureau,  among  other  entities,  to  increase  the 
availability  of  such  demographic  data. 


conduct,  notices  of  benefit  denials,  etc.). 
Others,  such  as  application  or 
certification  forms,  solicit  important 
information  required  to  establish  or 
maintain  eligibility  to  participate  in  a 
Federally-assisted  program  or  activity. 
And  for  some  programs  or  activities, 
written  documents  may  be  the  core 
benefit  or  service  provided  by  the 
program  or  activity.  Moreover,  some 
programs  or  activities  may  be 
specifically  focused  on  providing 
benefits  or  services  to  significant  LEP 
populations.  Finally,  a  recipient  may 
elect  to  solicit  vital  information  orally  as 
a  substitute  for  written  documents.  For 
example,  many  state  unemployment 
insurance  programs  are  transitioning 
away  from  paper-based  application  and 
certification  forms  in  favor  of  telephone- 
based  systems.  Also,  certain  languages 
(e.g.,  Hmong)  are  oral  rather  than 
written,  and  thus  a  high  percentage  of 
such  LEP  speakers  will  likely  be  unable 
to  read  translated  documents  or  written 
instructions  since  it  is  only  recently  that 
such  languages  have  been  converted  to 
a  written  form.  Each  of  these  factors 
should  play  a  role  in  deciding  what 
documents  should  be  translated,  what 
target  languages  other  than  English  are 
appropriate,  or  even  whether  more 
effective  alternatives  to  a  continued 
reliance  on  written  documents  to  obtain 
or  process  vital  information  exist. 

As  has  been  emphasized  elsewhere, 
the  Recipient  LEP  Guidance  is  not 
intended  to  provide  a  definitive  answer 
governing  the  translation  of  written 
documents  for  all  recipients  applicable 
in  all  cases.  Rather,  in  drafting  the  safe 
harbor  and  vital  documents  provisions 
of  the  Recipient  LEP  Guidance,  the 
Department  sought  to  provide  one,  but 
not  necessarily  the  only,  point  of 
reference  for  when  a  recipient  should 
consider  translations  of  documents  (or 
the  implementation  of  alternatives  to 
such  documents)  in  light  of  its 
particular  program  or  activity,  the 
document  or  information  in  question, 
and  the  potential  LEP  populations 
served.  In  furtherance  of  this  purpose, 
the  safe  harbor  and  vital  document 
provisions  of  the  Recipient  LEP 
Guidance  have  been  revised  to  clarify 
the  elements  of  the  flexible  translation 
standard,  and  to  acknowledge  that 
distinctions  can  and  should  be  made 
between  frequently-encountered  and 
less  commonly-encountered  languages 
when  identifying  languages  for 
translation. 

Costs  Considerations.  A  number  of 
comments  focused  on  cost 
considerations  as  an  element  of  the 
Department's  flexible  four-factor 
analysis  for  identifying  and  addressing 
the  language  assistance  needs  of  LEP 
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persons.  While  none  urged  that  costs  be 
excluded,  some  comments  expressed 
concern  that  a  recipient  could  use  cost 
as  a  basis  for  avoiding  otherwise 
reasonable  and  necessary  language 
assistance  to  LEP  persons.  In  contrast,  a 
few  comments  suggested  that  the 
flexible  fact-dependent  compliance 
standard  incorporated  by  the  DOJ 
Recipient  LEP  Guidance,  when 
combined  with  the  desire  of  most 
recipients  to  avoid  the  risk  of 
noncompliance,  could  lead  some  large, 
state-wide  recipients  to  incur 
unnecessary  or  inappropriate  fiscal 
burdens  in  the  face  of  already  strained 
program  budgets.  The  Department  is 
mindful  that  cost  considerations  could 
be  inappropriately  used  to  avoid 
providing  otherwise  reasonable  and 
necessary  language  assistance. 
Similarly,  cost  considerations  could  be 
inappropriately  ignored  or  minimized  to 
justify  the  provision  of  a  particular  level 
or  type  of  language  service  where  less 
costly  equally  effective  alternatives 
exist.  The  Department  also  does  not 
dismiss  the  possibility  that  the 
identified  need  for  language  services 
might  be  quite  costly  for  certain  types  of 
recipients  in  certain  communities, 
particularly  if  they  have  not  been 
keeping  up  with  the  changing  needs  of 
the  populations  they  serve  over  time. 

The  potential  for  possible  abuse  of 
cost  considerations  by  some  does  not,  in 
the  Department's  view,  justify  its 
elimination  as  a  factor  in  all  cases  when 
determining  the  appropriate  "mix"  of 
reasonable  language  assistance  services 
determined  necessary  under  the  DOJ 
Recipient  LEP  Guidance  to  ensure 
meaningful  access  by  LEP  persons  to 
Federally  assisted  programs  and 
activities.  The  Department  continues  to 
believe  that  costs  are  a  legitimate 
consideration  in  identifying  the 
reasonableness  of  particular  language 
assistance  measures,  and  that  the  DOJ 
Recipient  LEP  Guidance  identifies  the 
appropriate  framework  through  which 
costs  cire  to  be  considered. 

In  addition  to  the  four  larger  concerns 
noted  above,  the  Department  has 
substituted,  where  appropriate, 
technical  or  stylistic  changes  that  more 
clearly  articulate,  in  the  Department's 
view,  the  underlying  principle, 
guideline,  or  recommendation  detailed 
in  the  Guidance.  In  addition,  the 
Guidance  has  been  modified  to  expand 
the  definition  of  "courts"  to  include 
administrative  adjudications  conducted 
by  a  recipient:  to  acknowledge  that 
English  language  instruction  is  an 
important  adjunct  to  (but  not  substitute 
for)  the  obligation  to  ensure  access  to 
Federally  assisted  programs  and 
activities  by  all  eligible  persons;  and  to 


clarify  the  Guidance's  application  to 
activities  undertaken  by  a  recipient 
either  voluntarily  or  under  contract  in 
support  of  a  Federal  agency's  functions. 

After  appropriate  revision  based  on  a 
careful  consideration  of  the  comments, 
with  particular  focus  on  the  common 
concerns  summarized  above,  the 
Department  adopts  final  "Guidance  to 
Federal  Financial  Assistance  Recipients 
Regarding  Title  VI  Prohibition  Against 
National  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons."  The  text  of  this  final  guidance 
document  appears  below. 

It  has  been  determined  that  this 
Guidance,  which  supplants  existing 
Guidance  on  the  same  subject 
previously  published  at  66  FR  3834 
(January  16,  2001),  does  not  constitute 
a  regulation  subject  to  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 

Dated;  lune  12,  2002. 

R.  Alexander  Acosta. 

Principal  Deputy  Assistant  Attorney  General, 
Civil  Rights  Division . 

I.  Introduction 

Most  individuals  living  in  the  United 
States  read,  write,  speak  and  understand 
English.  There  are  many  individuals, 
however,  for  whom  English  is  not  their 
primary  language.  For  instance,  based 
on  the  2000  census,  over  26  million 
individuals  spestk  Spanish  and  almost  7 
million  individuals  speak  an  Asian  or 
Pacific  Island  language  at  home.  If  these 
individuals  have  a  limited  ability  to 
read,  write,  speak,  or  understand 
English,  they  are  limited  English 
proficient,  or  "LEP."  While  detailed 
data  from  the  2000  census  has  not  yet 
been  released,  26%  of  all  Spanish- 
speakers,  29.9%  of  all  Chinese-speakers, 
and  28.2%  of  all  Vietnamese-speakers 
reported  that  they  spoke  English  'not 
well"  or  "not  at  all"  in  response  to  the 
1990  census. 

Language  for  LEP  individuals  can  be 
a  barrier  to  accessing  important  benefits 
or  services,  understanding  and 
exercising  important  rights,  complying 
with  applicable  responsibilities,  or 
understanding  other  information 
provided  by  Federally  funded  programs 
and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  The  Federal  Government 
is  committed  to  improving  the 
accessibility  of  these  programs  and 
activities  to  eligible  LEP  persons,  a  goal 
that  reinforces  its  equally  important 
commitment  to  promoting  programs  and 
activities  designed  to  help  individuals 
learn  English.  Recipients  should  not 
overlook  the  long-term  positive  impacts 


of  incorporating  or  offering  English  as  a 
Second  Language  (ESL)  programs  in 
parallel  with  language  assistance 
services.  ESL  courses  can  serve  as  an 
important  adjunct  to  a  proper  LEP  plan. 
However,  the  fact  that  ESL  classes  are 
made  available  does  not  obviate  the 
statutory  and  regulatory  requirement  to 
provide  meaningful  access  for  those 
who  are  not  yet  English  proficient. 
Recipients  of  Federal  financial 
assistance  have  an  obligation  to  reduce 
language  barriers  that  can  preclude 
meaningful  access  by  LEP  persons  to 
important  government  services. ' 

In  certain  circumstances,  failure  to 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  Federally 
assisted  programs  and  activities  may 
violate  the  prohibition  under  Title  VI  of 
the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d  and  Title  VI  regulations  against 
national  origin  discrimination.  The 
purpose  of  this  policy  guidance  is  to 
assist  recipients  in  fulfilling  their 
responsibilities  to  provide  meaningful 
access  to  LEP  persons  under  existing 
law.  This  policy  guidance  clarifies 
existing  legal  requirements  for  LEP 
persons  by  providing  a  description  of 
the  factors  recipients  should  consider  in 
fulfilling  their  responsibilities  to  LEP 
persons.-  These  are  the  same  criteria 
DOJ  will  use  in  evaluating  whether 
recipients  are  in  compliance  with  Title 
VI  and  Title  VI  regulations. 

The  Department  of  Justice's  role 
under  Executive  Order  13166  is  unique. 
The  Order  charges  DOJ  with 
responsibility  for  providing  LEP 
Guidance  to  other  Federal  agencies  and 
for  ensuring  consistency  among  each 
agency-specific  guidance.  Consistency 
among  Departments  of  the  Federal 
government  is  particularly  important. 
Inconsistency  or  contradictory  guidance 
could  confuse  recipients  of  Federal 
funds  and  needlessly  increase  costs 
without  rendeYing  the  meaningful 
access  for  LEP  persons  that  this 


'  DOI  recognizes  that  many  recipients  had 
language  assistance  programs  in  place  prior  to  the 
issuance  of  Executive  Order  1.1166.  This  policy 
guidance  provides  a  uniform  framework  for  a 
recipient  In  integrate,  formalize,  and  assess  the 
continued  vitality  of  these  existing  and  pos.siibly 
additional  rea.sonable  efforts  based  on  the  nature  of 
its  program  or  activity,  the  current  needs  of  the  LEP 
papulations  il  encounters,  and  its  prior  experience 
in  providing  language  serxices  in  the  community  it 
.serves. 

-The  policy  guidance  is  not  a  regulation  bul 
rather  a  guide.  Title  VI  and  its  Implementing 
n^ulations  require  that  re<:ipients  take  responsible 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  guidance  provides  an  anahiical  framework 
that  recipients  may  usti  to  determine  how  Ixwt  lo 
comply  with  slaluiory  and  regulatory  obligatiims  to 
provide  meaningful  access  to  the  l>enefils.  ser\  ices, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  English  proficient. 
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Guidance  is  designed  to  address.  As 
with  most  government  initiatives,  this 
requires  baleuicing  several  principles. 
While  this  Guidance  discusses  that 
balance  in  some  detail,  it  is  important 
to  note  the  basic  principles  behind  that 
balance.  First,  we  must  ensure  that 
Federally-assisted  programs  aimed  at 
the  American  public  do  not  leave  some 
behind  simply  because  they  face 
challenges  communicating  in  English. 
This  is  of  particular  importance 
because,  in  many  cases,  LEP  individuals 
form  a  substantial  portion  of  those 
encoimtered  in  Federally-assisted 
programs.  Second,  we  must  achieve  this 
goal  while  finding  constructive  methods 
to  reduce  the  costs  of  LEP  requirements 
on  small  businesses,  small  local 
governments,  or  small  non-profits  that 
receive  Federal  financial  assistance. 

There  are  many  productive  steps  that 
the  Federal  government,  either 
collectively  or  as  individual  grant 
agencies,  can  take  to  help  recipients 
reduce  the  costs  of  language  services 
without  sacrificing  meaningful  access 
for  LEP  persons.  Without  these  steps, 
certain  smaller  grantees  may  well 
choose  not  to  participate  in  Federally 
assisted  programs,  threatening  the 
critical  functions  that  the  progrcuns 
strive  to  provide.  To  that  end,  the 
Department  plans  to  continue  to  provide 
assistance  and  guidance  in  this 
important  area.  In  addition,  DOJ  plans 
to  work  with  representatives  of  law 
enforcement,  corrections,  courts, 
administrative  agencies,  and  LEP 
persons  to  identify  and  share  model 
plans,  examples  of  best  practices,  and 
cost-saving  approaches.  Moreover,  DOJ 
intends  to  explore  how  language 
assistance  measures,  resources  and  cost- 
contaimnent  approaches  developed 
with  respec/to  its  ov>rn  Federally 
conducted  programs  and  actiyities  can 
be  effectively  shared  or  otherwise  made 
available  to  recipients,  particularly 
small  businesses,  small  local 
governments,  and  small  non-profits.  An 
interagency  working  group  on  LEP  has 
developed  a  Web  site,  www.Iep.gov,  to 
assist  in  disseminating  this  information 
to  recipients.  Federal  agencies,  and  the 
communities  being  served. 

Many  commentators  have  noted  that 
some  have  interpreted  the  case  of 
Alexander  V.  Sandoval,  532  U.S.  275 
(2001),  as  impliedly  striking  down  the 
regulations  promulgated  under  Title  VI 
that  form  the  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
Federally  assisted  programs  and 
activities.  We  have  taken  the  position 
that  this  is  not  the  case,  and  will 
continue  to  do  so.  Accordingly,  we  will 
strive  to  ensure  that  Federally  assisted 
programs  and  activities  work  in  a  way 


that  is  effective  for  all  eligible 
beneficiaries,  including  those  with 
limited  English  proficiency. 

n.  Legal  Authority 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d, 
provides  that  no  person  shall  "on  the   • 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance."  Section  602  authorizes  and 
directs  Federal  agencies  that  are 
empowered  to  extend  Federal  financial 
assistance  to  any  program  or  activity  "to 
effectuate  the  provisions  of  [section  601] 
*  *  *  by  issuing  rules,  regulations,  or 
orders  of  general  applicability."  42 
U.S.C.  2000d-l. 

Department  of  Justice  regulations 
promulgated  pursuant  to  section  602 
forbid  recipients  from  "utilizlingj 
criteria  or  methods  of  administration 
which  have  the  effect  of  subjecting 
individuals  to  discrimination  because  of 
their  race,  color,  or  national  origin,  or 
have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  as 
respects  individuals  of  a  particular  race, 
color,  or  national  origin."  28  CFR 
42.104(b)(2). 

The  Supreme  Court,  in  Lau  v.  Nichols, 
414  U.S.  563  (1974),  interpreted 
regulations  promulgated  by  the  former 
Department  of  Health.  Education,  and 
Welfare,  including  a  regulation  similar 
to  that  of  DOJ,  45  CFR  80.3(b)(2),  to  hold 
that  Title  VI  prohibits  conduct  that  has 
a  disproportionate  effect  on  LEP  persons 
because  such  conduct  constitutes 
national-origin  discrimination.  In  Lau,  a 
San  Francisco  school  district  that  had  a 
significant  number  of  non-English 
speaking  students  of  Chinese  origin  was 
required  to  take  reasonable  steps  to 
provide  them  with  a  meaningful 
opportunity  to  participate  in  Federally 
funded  educational  programs. 

On  August  11.  2000,  Executive  Order 
13166  was  issued.  "Improving  Access  to 
Services  for  Persons  with  Limited 
English  Proficiency,"  65  FR  50121 
(August  16,  2000).  Under  that  order, 
every  Federal  agency  that  provides 
Anancial  assistance  to  non-Federal 
entities  must  publish  guidance  on  how 
their  recipients  can  provide  meaningful 
access  to  LEP  persons  and  thus  comply 
with  Title  VI  regulations  forbidding 
funding  recipients  from  "restrictfing]  an 
individual  in  any  way  in  the  enjoyment 
of  any  advantage  or  privilege  enjoyed  by 
others  receiving  any  service,  financial 
aid,  or  other  benefit  under  the  program" 
or  from  "utiliz[ing]  criteria  or  methods 
of  administration  which  have  the  effect 


of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin." 

On  that  same  day,  DOJ  issued  a 
general  guidance  document  addressed 
to  "Executive  Agency  Civil  Rights 
Officers"  setting  forth  general  .principles 
for  agencies  to  apply  in  developing 
guidance  documents  for  recipients 
pursuant  to  the  Executive  Order. 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  National  Origin 
,  Discrimination  Against  Persons  With 
Limited  English  Proficiency,"  65  FR 
50123  (August  16,  2000)  ("DOJ  LEP 
Guidance"). 

Subsequently,  Federal  agencies  raised 
questions  regarding  the  requirements  of 
the  Executive  Order,  especially  in  light 
of  the  Supreme  Court's  decision  in 
Alexander  V.  Sandoval,  532  U.S.  275 
(2001).  On  October  26,  2001,  Ralph  F. 
Boyd,  Jr.,  Assistant  Attorney  General  for 
the  Civil  Rights  Division,  issued  a 
memorandum  for  "Heads  of 
Departments  and  Agencies.  General 
Counsels  and  Civil  Rights  Directors." 
This  memorandum  clarified  and 
reaffirmed  the  DOJ  LEP  Guidance  in 
light  of  Sandoval.^  The  Assistant 
Attorney  General  stated  that  because 
Sandoval  did  not  invalidate  any  Title  VI 
regulations  that  proscribe  conduct  that 
has  a  disparate  impact  on  covered 
groups — the  types  of  regulations  that 
form  the  legal  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
Federally  assisted  programs  and 
activities — the  Executive  Order  remains 
in  force. 

Pursuant  to  Executive  Order  13166, 
DOJ  developed  its  own  guidance 
document  for  recipients  and  initially 


^  The  memorandum  noted  that  some 
commentators  have  interpreted  Sandoval  as 
impliedly  striking  down  the  disparate-impact 
regulations  promulgated  under  Title  VI  that  form 
the  basis  for  the  part  of  Executive  Order  13166  that 
applies  to  Federally  assisted  programs  and 
activities.  See.  e.g.,  Sandoval,  532  U.S.  at  286,  286 
n.6  ("IWje  assume  for  purposes  of  this  decision  that 
section  602  confers  the  authority  to  promulgate 
disparate-impact  regulations:  *   *   *  We  cannot  help 
observing,  however,  how  strange  it  is  to  say  that 
disparate-impact  regulations  are  'inspired  by,  at  the 
service  of,  and  inseparably  intertwined  with  '  Sec. 
601  *   *   •  when  Sec.  601  permits  the  very  behavior 
that  the  regulations  forbid.").  The  memorandum, 
however,  made  clear  that  DO)  disagreed  with  the 
commentators'  interpretation.  Sandoval  holds 
principally  that  there  is  no  private  right  of  action 
to  enforce  Title  VI  disparate-impact  regulations.  It 
did  not  address  the  validity  of  those  regulations  or 
Executive  Order  13166  or  otherwise  limit  the 
authority  and  responsibility  of  Federal  grant 
agencies  to  enforce  their  own  implementing 
regulations. 
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issued  it  on  January  16,  2001. 
"Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons,"  66  FR  3834 
(January  16.  2001)  ("LEP  Guidance  for 
DOJ  Recipients").  Because  DOJ  did  not 
receive  significant  public  comment  on 
its  January  16.  2001  publication,  the 
Department  republished  on  January  18, 
2002  its  existing  guidance  document  for 
additional  public  comment.  "Guidance 
to  Federal  Financial  Assistance 
Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons,"  67  FR  2671 
(January  18,  2002).  The  Department  has 
since  received  substantial  public 
comment. 

This  guidance  document  is  thus 
published  pursuant  to  Executive  Order 
13166  and  supplants  the  January  16, 
2001  publication  in  light  of  the  public 
comment  received  and  Assistant 
Attorney  General  Boyd's  October  26, 
2001  clarifying  memorandum. 

m.  Who  Is  Covered? 

Department  of  Justice  regulations,  28 
CFR  42.104(b)(2),  require  all  recipients 
of  Federal  finiancial  assistance  from  DOJ 
to  provide  meaningful  access  to  LEP 
persons.'*  Federal  financial  assistance 
iacludes  grants,  training,  use  of 
equipment,  donations  of  surplus 
property,  and  other  assistance. 
Recipients  of  DOJ  assistance  include,  for 
example: 

•  Police  and  sheriffs'  departments 

•  Departments  of  corrections,  jails,  and 
detention  facilities,  including  those 
recipients  that  house  detainees  of  the 
Immigration  and  Naturalization 
Service 
Courts  5 

Certain  non  profit  agencies  with  law 
enforcement,  public  safety,  and  victim 
assistance  missions; 
Other  entities  with  public  safety  and 
emergency  service  missions. 
iSubrecipients  likewise  are  covered 

ihen  Federal  funds  are  passed  through 
rom  one  recipient  to  a  subrecipient. 

Coverage  extends  to  a  recipient's 
entire  program  or  activity,  i.e.,  to  all 
parts  of  a  recipient's  operations.  This  is 
true  even  if  only  one  part  of  the 


■•  Pursuant  to  Executive  Order  13166.  the 
meaningful  access  requirement  of  the  Title  VI 
regulations  and  the  four-factor  analysis  set  forth  in 
Ihe  DO)  LEP  Guidance  are  to  additionally  apply  to 
the  programs  and  activities  of  Federal  agencies, 
including  the  Department  of  )ustice. 

'•  As  used  in  this  guidance,  the  word  "court"  or 
"courts"  includes  administrative  adjudicatory 
tystems  or  administrative  hearings  administered  or 
conducted  by  a  recipient. 


recipient  receives  the  Federal 
assistance.** 

Example:  DOJ  provides  assistance  to  a 
state  department  of  corrections  to 
improve  a  particular  prison  facility.  All 
of  the  operations  of  the  entire  state 
department  of  corrections — not  just  the 
particular  prison — are  covered. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been  - 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  Federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 
Federally  assisted  services  to  persons 
with  limited  English  proficiency. 

IV.  Who  Is  a  Limited  English  Proficient 
Individual? 

Individuals  who  do  not  speak  English 
as  their  primary  language  and  who  have 
a  limited  ability  to  read,  write,  speak,  or 
understand  English  can  be  limited 
English  proficient,  or  "LEP,"  entitled  to 
language  assistance  with  respect  to  a 
particular  type  of  service,  benefit,  or 
encounter. 

Examples  of  populations  likely  to 
include  LEP  persons  who  are 
encountered  and/or  served  by  DOJ 
recipients  and  should  be  considered 
when  planning  language  services 
include,  but  are  not  limited  to: 

•  Persons  who  are  in  the  custody  of 
the  recipient,  including  juveniles, 
detainees,  wards,  and  inmates. 

•  Persons  subject  to  or  serviced  by 
law  enforcement  activities,  including, 
for  example,  suspects,  violators, 
witnesses,  victims,  those  subject  to 
immigration-related  investigations  by 
recipient  law  enforcement  agencies,  and 
community  members  seeking  to 
participate  in  crime  prevention  or 
awareness  activities. 

•  Persons  who  encounter  the  court 
system. 

•  Parents  and  family  members  of  the 
above. 

V.  How  Does  a  Recipient  Determine  the 
Extent  of  Its  Obligation  To  Provide  LEP 
Services? 

Recipients  are  required  to  take 
reasonable  steps  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  LEP  persons.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  point  is  an  individualized 
assessment  that  balances  the  following 
four  factors:  (1)  The  number  or 
proportion  of  LEP  persons  eligible  to  be 


"  However,  if  a  Federal  agency  were  to  decide  to 
terminate  Federal  funds  based  on  noncompliance 
with  Title  VI  or  its  regulations,  only  funds  directed 
to  the  particular  program  or  activity  that  is  out  of 
compliance  would  be  terminated.  42  U..S.C.  2000d- 
1. 


served  or  likely  to  be  encountered  by 
the  program  or  grantee;  (2)  the 
frequency  with  which  LEP  individuals 
come  in  contact  with  the  program;  (3) 
the  nature  and  importance  of  the 
program,  activity,  or  service  provided  by 
the  program  to  people's  lives;  and  (4) 
the  resources  available  to  the  grantee/ 
recipient  and  costs.  As  indicated  above, 
the  intent  of  this  guidance  is  to  suggest 
a  balance  that  ensures  meaningful 
access  by  LEP  persons  to  critical 
services  while  not  imposing  undue 
burdens  on  small  business,  small  local 
governments,  or  small  nonprofits. 

After  applying  the  above  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measures 
are  sufficient  for  the  different  types  of 
programs  or  activities  in  which  it 
engages.  For  instance,  some  of  a 
recipient's  activities  will  be  more 
important  than  others  and/or  have 
greater  impact  on  or  contact  with  LEP 
persons,  and  thus  may  require  more  in 
the  way  of  language  assistance.  The 
flexibility  that  recipients  have  in 
addressing  the  needs  of  the  LEP 
populations  they  serve  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  DOJ  recipients 
should  apply  the  following  four  factors 
to  the  various  kinds  of  contacts  that  they 
have  with  the  public  to  assess  language 
needs  and  decide  what  reasonable  steps 
they  should  take  to  ensure  meaningful 
access  for  LEP  persons. 

(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encountered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should 
provide  is  the  number  or  proportion  of 
LEP  persons  from  a  particular  language 
group  served  or  encountered  in  the 
eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
"eligible  to  be  served,  or  likely  to  be 
directly  affected,  by"  a  recipient's 
program  or  activity  are  those  who  are 
served  or  encountered  in  the  eligible 
service  population.  This  population  will 
be  program-specific,  and  includes 
persons  who  are  in  the  geographic  area 
that  has  been  approved  by  a  Federal 
grant  agency  as  the  recipient's  service 
area.  However,  where,  for  instance,  a 
precinct  serves  a  large  LEP  population, 
the  appropriate  service  area  is  most 
likely  the  precinct,  and  not  the  entire 
population  served  by  the  department. 
Where  no  service  area  has  previously 
been  approved,  the  relevant  service  area 
may  be  that  which  is  approved  by  state 
or  local  authorities  or  designated  by  the 
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recipient  itself,  provided  that  these 
designations  do  not  themselves 
discriminatorily  exclude  certain 
populations.  Appendix  A  provides 
examples  to  assist  in  determining  the 
relevant  service  area.  When  considering 
the  number  or  proportion  of  LEP 
individuals  in  a  service  area,  recipients 
should  consider  LEP  parent(s)  when 
their  English-proBcient  or  LEP  minor 
children  and  dependents  encounter  the 
legal  system. 

Recipients  should  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
conducting  this  analysis,  it  is  important 
to  include  language  minority 
populations  that  are  eligible  for  their 
programs  or  activities  but  may  be 
underserved  because  of  existing 
language  barriers.  Other  data  should  be 
consulted  to  refine  or  validate  a 
recipient's  prior  experience,  including 
the  latest  census  data  for  the  area 
served,  data  from  school  systems  and 
from  community  organizations,  and  data 
from  state  and  local  governments.^ 
Commimity  agencies,  school  systems, 
religious  organizations,  legal  aid 
entities,  and  others  can  often  assist  in 
identifying  populations  for  whom 
outreach  is  needed  and  who  would 
benefit  from  the  recipients'  programs 
and  activities  were  language  services 
provided. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program 

Recipients  should  assess,  as 
accurately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more'  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps  that  are  reasonable 
for  a  recipient  that  serves  an  LEP  person 
on  a  one-time  basis  will  be  very 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frflquency  of  different  types  of  language 


'  The  focus  of  the  analysis  is  on  lack  of  English 
proficiency,  not  the  ability  to  speak  more  than  one 
language.  Note  that  demographic  data  may  indicate 
the  most  frequently  spoken  languages  other  than 
English  and  the  percentage  of  people  who  speak 
that  language  who  speak  or  understand  English  less 
than  well.  Some  of  the  most  commonly  spoken 
languages  other  than  English  may  be  spoken  by 
people  who  are  also  overwhelmingly  proficient  in 
English.  Thus,  they  may  not  be  the  languages 
spoken  most  frequently  by  limited  English 
proficient  individuals.  When  using  demographic 
data,  it  is  important  to  focus  in  on  the  languages 
spoken  by  those  who  are  not  proficient  in  English. 


contacts.  For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
an  LEP  individual  accesses  a  program  or 
service  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individual's  program  or  activity  contact 
is  unpredictable  or  infrequent.  But  even 
recipients  that  serve  LEP  persons  on  an 
unpredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  being  prepared  to  use 
one  of  the  commercially-available 
telephonic  interpretation  services  to 
obtain  immediate  interpreter  services.  In 
applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 

(3)  The  Nature  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  The 
obligations  to  communicate  rights  to  a 
person  who  is  arrested  or  to  provide 
medical  services  to  an  ill  or  injured 
inmate  differ,  for  example,  from  those  to 
provide  bicycle  safety  courses  or 
recreational  programming.  A  recipient 
needs  to  determine  whether  denial  or 
delay  of  access  to  services  or 
information  could  have  serious  or  even 
life-threatening  implications  for  the  LEP 
individual.  Decisions  by  a  Federal, 
State,  or  local  entity  to  make  an  activity 
compulsory,  such  as  particular 
educational  programs  in  a  correctional 
facility  or  the  communication  of 
Miranda  rights,  can  serve  as  strong 
evidence  of  the  program's  importance. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient's  level  of  resources  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
with  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language  services  as  larger  recipients 
with  larger  budgets.  In  addition, 
"reasonable  steps"  may  cease  to  be 
reasonable  where  the  costs  imposed 
substantially  exceed  the  benefits. 

Resource  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
advances;  the  sharing  of  language 


assistance  materials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies;  and 
reasonable  business  practices.  Where 
appropriate,  training  bilingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and  video 
conferencing  interpretation  services, 
pooling  resources  and  standardizing 
documents  to  reduce  translation  needs, 
using  qualified  translators  and 
interpreters  to  ensure  that  documents 
need  not  be  "fixed"  later  and  that 
inaccurate  interpretations  do  not  cause 
delay  or  other  costs,  centralizing 
interpreter  and  translator  services  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  community 
volunteers,  for  example,  may  help 
reduce  costs.  ^  Recipients  should 
carefully  explore  the  most  cost-effective 
means  of  delivering  competent  and 
acciu-ate  language  services  before 
limiting  services  due  to  resource 
concerns.  Large  entities  and  those 
entities  serving  a  significant  number  or 
proportion  of  LEP  persons  should 
ensure  that  their  resource  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reason  to  limit  language 
assistance.  Such  recipients  may  find  it 
useful  to  be  able  to  articulate,  through 
documentation  or  in  some  other 
reasonable  manner,  their  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs. 

This  four-factor  analysis  necessarily 
implicates  the  "mix"  of  LEP  services 
required.  Recipients  have  two  main 
ways  to  provide  language  services:  Oral 
interpretation  either  in  person  or  via 
telephone  interpretation  service 
(hereinafter  "interpretation")  and 
written  translation  (hereinafter 
"translation").  Oral  interpretation  can 
range  from  on-site  interpreters  for 
critical  services  provided  to  a  high 
volume  of  LEP  persons  to  access 
through  commercially-available 
telephonic  interpretation  services. 
Written  translation,  likewise,  can  range 
from  translation  of  an  entire  document 
to  translation  of  a  short  description  of 
the  document.  In  some  cases,  language 
services  should  be  made  available  on  an 
expedited  basis  while  in  others  the  LEP 
individual  may  be  referred  to  another 
office  of  the  recipient  for  language 
assistance. 

The  correct  mix  should  be  based  on 
what  is  both  necessary  and  reasonable 
in  light  of  the  four-factor  analysis.  For 


"  Small  recipients  with  limited  resources  may 
find  that  entering  into  a  bulk  telephonic 
interpretation  service  contract  wiil  prove  cost 
effective. 
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instance,  a  police  department  in  a 
largely  Hispanic  neighborhood  may 
need  immediate  oral  interpreters 
available  and  should  give  serious 
consideration  to  hiring  some  bilingual, 
staff.  (Of  course,  many  police 
departments  have  already  made  such 
arrangements.)  In  contrast,  there  may  be 
circumstances  where  the  importance 
and  nature  of  the  activity  and  number 
or  proportion  and  frequency  of  contact 
with  LEP  persons  may  be  low  and  the 
costs  and  resources  needed  to  provide 
language  services  may  be  high — such  as 
in  the  case  of  a  voluntary  general  public 
tour  of  a  courthouse — in  which  pre- 
arranged language  services  for  the 
particular  service  may  not  be  necessary. 
Regardless  of  the  type  of  language 
service  provided,  quality  and  accuracy 
of  those  services  can  be  critical  in  order 
to  avoid  serious  consequences  to  the 
LEP  person  and  to  the  recipient. 
Recipients  have  substantial  flexibility  in 
determining  the  appropriate  mix. 

VI.  Selecting  Language  Assistance 
Services 

Recipients  have  two  main  ways  to 
provide  language  services:  oral  and 
written  language  services.  Quality  and 
accuracy  of  the  language  service  is 
critical  in  order  to  avoid  serious 
consequences  to  the  LEP  person  and  to 
the  recipient. 

A.  Oral  Language  Services 
Interpretation) 


Interpretation  is  the  act  of  listening  to 
something  in  one  language  (source 
language)  and  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a , 
timely  manner: 

Competence  of  Interpreters.  When 
providing  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider,  no  matter 
which  of  the  strategies  outlined  below 
are  used.  Competency  requires  more 
than  self-identification  as  bilingual. 
Some  bilingual  staff  and  community 
volunteers,  for  instance,  may  be  able  to 
communicate  effectively  in  a  different 
language  when  communicating 
information  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 
out  of  English.  Likewise,  they  may  not 
be  able  to  do  written  translations. 

Competency  to  interpret,  however, 
does  not  necessarily  mean  formal 
certification  as  an  interpreter,  although 
certification  is  helpful.  When  using 
interpreters,  recipients  should  ensure 
that  they: 


Demonstrate  proficiency  in  and 
ability  to  communicate  information 
accurately  in  both  English  and  in  the 
other  language  and  identify  and  employ 
the  appropriate  mode  of  interpreting 
[e.g.,  consecutive,  simultaneous, 
summarization,  or  sight  translation); 

Have  knowledge  in  both  languages  of  . 
any  specialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activity  and  of  any  particularized 
vocabulary  and  phraseology  used  by  the 
LEP  person;^  and  understand  and 
follow  confidentiality  and  impartiality 
rules  to  the  same  extent  the  recipient 
employee  for  whom  they  are 
interpreting  and/or  to  the  extent  their 
position  requires. 

Understand  and  adhere  to  their  role  as 
interpreters  without  deviating  into  a 
role  as  counselor,  legal  advisor,  or  other 
roles  (particularly  in  court, 
administrative  hearings,  or  law 
enforcement  contexts). 

Some  recipients,  such  as  courts,  may 
have  additional  self-imposed 
requirements  for  interpreters.  Where 
individual  rights  depend  on  precise, 
complete,  and  accurate  interpretation  or 
translations,  particularly  in  the  contexts 
of  courtrooms  and  custodial  or  other 
police  interrogations,  the  use  of  certified 
interpreters  is  strongly  encouraged.'" 
Where  such  proceedings  are  lengthy,  the 
interpreter  will  likely  need  breaks  and 
team  interpreting  may  be  appropriate  to 
ensure  accuracy  and  to  prevent  errors 
caused  by  mental  fatigue  of  interpreters. 

While  quality  and  accuracy  of 
language  services  is  critical,  the  quality 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  "The  quality 
and  accuracy  of  language  services  in  a 
prison  hospital  emergency  room,  for 
example,  must  be  extraordinarily  high, 
while  the  quality  and  accuracy  of 
language  services  in  a  bicycle  safety 
class  need  not  meet  the  same  exacting 
standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 


"Many  languages  have  "regionalisms."  nr 
differences  in  usage.  For  instance,  a  word  that  may 
be  understood  to  mean  something  in  Spanish  for 
someone  from  Cuba  may  not  be  so  understood  by 
someone  from  Mexico.  In  addition,  because  there 
may  be  languages  which  do  not  have  an  appropriate 
direct  interpretation  of  some  courtroom  or  legal 
terms  and  the  interpreter  should  l)e  so  aware  and 
be  able  to  provide  the  most  appropriate 
interpretation.  The  interpreter  should  likely  make 
the  recipient  aware  of  the  issue  and  the  interpreter 
and  recipient  can  then  work  to  develop  a  consistent 
and  appropriate  set  of  descriptions  of  these  terms 
in  that  language  that  can  be  used  again,  when 
appropriate. 

'"For  those  languages  in  which  no  formal 
accreditation  or  certification  currently  exists,  courts 
and  law  enforcement  agencies  should  consider  a 
formal  process  for  establishing  the  credentials  of  the 
interpreter. 


in  a  timely  manner.  To  be  meaningfully 
effective,  language  assistance  should  be 
timely.  While  there  is  no  single 
definition  for  "timely"  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types  of  recipients,  one  clear  guide  is 
that  the  language  assistance  should  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  burden  on  or 
delay  in  important  rights,  benefits,  or 
services  to  the  LEP  person.  For  example, 
when  the  timeliness  of  services  is 
important,  such  as  with  certain 
activities  of  DOJ  recipients  providing 
law  enforcement,  health,  and  safety 
services,  and  when  important  legal 
rights  are  at  issue,  a  recipient  would 
likely  not  be  providing  meaningful 
access  if  it  had  one  bilingual  staffer 
available  one  day  a  week  to  provide  the 
service.  Such  conduct  would  likely 
result  in  delays  for  LEP  persons  that 
would  be  significantly  greater  than 
those  for  English  proficient  persons. 
Conversely,  where  access  to  or  exercise 
of  a  service,  benefit,  or  right  is  not 
effectively  precluded  by  a  reasonable 
delay,  language  assistance  can  likely  be 
delayed  for  a  reasonable  period. 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  hiring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  can,  for  example,  fill 
public  contact  positions,  such  as  911 
operators,  police  officers,  guards,  or 
program  directors,  with  staff  who  are 
bilingual  and  competent  to 
communicate  directly  with  LEP  persons 
in  their  language.  If  bilingual  staff  are 
also  used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
interpret  written  documents  from 
English  into  another  language,  they 
should  be  competent  in  the  skill  of 
interpreting.  Being  bilingual  does  not 
necessarily  mean  that  a  person  has  the 
ability  to  interpret.  In  addition,  there 
may  be  times  when  the  role  of  the 
bilingual  employee  may  conflict  with 
the  role  of  an  interpreter  (for  instance, 
a  bilingual  law  clerk  would  probably 
not  be  able  to  perform  effectively  the 
role  of  a  courtroom  or  administrative 
hearing  interpreter  and  law  clerk  at  the 
same  time,  even  if  the  law  clerk  were  a 
qualified  interpreter).  Effective 
management  strategies,  including  any 
appropriate  adjustments  in  assignments 
and  protocols  for  using  bilingual  staff, 
can  ensure  that  bilingual  staff  are  fully 
and  appropriately  utilized.  When 
bilingual  staff  cannot  meet  all  of  the 
language  service  obligations  of  the 
recipient,  the  recipient  should  turn  to 
other  options. 
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Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 
Depending  on  the  facts,  sometimes  it 
may  be  necessary  and  reasonable  to 
provide  on-site  interpreters  to  provide 
accurate  and  meaningful 
communication  with  an  LEP  person. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill.  In  addition 
to  commercial  and  other  private 
providers,  many  community-based 
organizations  and  mutual  assistance 
associations  provide  interpretation 
services  for  particular  languages. 
Contracting  with  and  providing  training 
regarding  the  recipient's  programs  and 
processes  to  these  organizations  can  be 
a  cost-effective  option  for  providing 
language  services  to  LEP  persons  from 
those  language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 
many  different  languages.  They  may  be 
particularly  appropriate  where  the  mode 
of  communicating  with  an  English 
proficient  person  would  also  be  over  the- 
phone.  Although  telephonic 
interpretation  services  are  useful  in 
many  situations,  it  is  important  to 
ensure  that,  when  using  such  services, 
the  interpreters  used  are  competent  to 
interpret  any  technical  or  legal  terms 
specific  to  a  particular  program  that  may 
be  important  parts  of  the  conversation. 
Nuances  in  language  and  non-verbal 
commimication  can  often  assist  an 
interpreter  and  cannot  be  recognized 
over  the  phone.  Video  teleconferencing 
may  sometimes  help  to  resolve  this 
issue  where  necessary.  In  addition, 
where  documents  are  being  discussed,  it 
is  important  to  give  telephonic 
interpreters  adequate  opportunity  to 
review  the  document  prior  to  the 
discussion  and  any  logistical  problems 
should  be  addressed. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  or  contract 
interpreters  (either  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient-coordinated  community 
volunteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circumstances.  They  may  be 
particularly  useful  in  providing 
language  access  for  a  recipient's  less 
critical  programs  and  activities.  To  the 
extent  the  recipient  relies  on 
community  volunteers,  it  is  often  best  to 
use  volimteers  who  are  trained  in  the 


information  or  services  of  the  program 
and  can  communicate  directly  with  LEP 
persons  in  their  language.  Just  as  with 
all  interpreters,  community  volunteers 
used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
translate  documents,  should  be 
competent  in  the  skill  of  interpreting 
and  knowledgeable  about  applicable 
confidentiality  and  impartiality  rules. 
Recipients  should  consider  formal 
arrangements  with  community-based 
organizations  that  provide  volunteers  to 
address  these  concerns  and  to  help 
ensure  that  services  are  available  more 
regularly. 

Use  of  Family  Members,  Friends, 
Other  Inmates,  or  Other  Detainees  as 
Interpreters.  Although  recipients  should 
not  plan  to  rely  on  an  LEP  person's 
family  members,  friends,  or  other 
informal  interpreters  to  provide 
meaningful  access  to  important 
programs  and  activities,  where  LEP 
persons  so  desire,  they  should  be 
permitted  to  use,  at  their  own  expense, 
an  interpreter  of  their  own  choosing 
(whether  a  professional  interpreter, 
family  member,  friend,  other  inmate, 
other  detainee)  in  place  of  or  as  a 
supplement  to  the  &"ee  language  services 
expressly  offered  by  the  recipient.  LEP 
persons  may  feel  more  comfortable 
when  a  trusted  family  member,  friend, 
or  other  inmate  acts  as  an  interpreter.  In 
addition,  in  exigent  circumstances  that 
are  not  reasonably  foreseeable, 
temporary  use  of  interpreters  not 
provided  by  the  recipient  may  be 
necessary.  However^  with  proper 
planning  and  implementation, 
recipients  shotild  be  able  to  avoid  most 
such  situations. 

Recipients,  however,  should  take 
special  care  to  ensiue  that  family,  legal 
guardians,  caretakers,  and  other 
informal  interpreters  are  appropriate  in 
light  of  the  circumstances  and  subject 
matter  of  the  program,  service  or 
activity,  including  protection  of  the 
recipient's  own  administrative  or 
enforcement  interest  in  accurate 
interpretation.  In  many  circumstances, 
family  members  (especially  children), 
fiiends,  other  inmates  or  other  detainees 
are  not  competent  to  provide  quality 
and  accurate  interpretations.  Issues  of 
confidentiality,  privacy,  or  conflict  of 
interest  may  also  arise.  LEP  individuals 
may  feel  uncomfortable  revealing  or 
describing  sensitive,  confidential,  or 
potentially  embarrassing  medical,  law 
enforcement  (e.g.,  sexual  or  violent 
assaults),  family,  or  financial 
information  to  a  family  member,  fi-iend, 
or  member  of  the  local  community."  In 


addition,  such  informal  interpreters  may 
have  a  personal  connection  to  the  LEP 
person  or  an  undisclosed  conflict  of 
interest,  such  as  the  desire  to  protect 
themselves  or  another  perpetrator  in  a 
domestic  violence  or  other  criminal 
matter.  For  these  reasons,  when  oral 
language  services  are  necessary, 
recipients  should  generally  offer 
competent  interpreter  services  free  of 
cost  to  the  LEP  person.  For  DOJ 
recipient  programs  and  activities,  this  is 
particularly  true  in  a  courtroom, 
administrative  hearing,  pre-  and  post- 
trial  proceedings,  situations  in  which 
health,  safety,  or  access  to  important 
benefits  and  services  are  at  stake,  or 
when  credibility  and  accuracy  are 
important  to  protect  an  individual's 
rights  and  access  to  important  services. 

An  example  of  such  a  case  is  when 
police  officers  respond  to  a  domestic 
violence  call.  In  such  a  case,  use  of 
family  members  or  neighbors  to 
interpret  for  the  alleged  victim, 
perpetrator,  or  witnesses  may  raise 
serious  issues  of  competency, 
confidentiality,  and  conflict  of  interest 
and  is  thus  inappropriate.  While  issues 
of  competency,  confidentiality,  and 
conflict  of  interest  in  the  use  of  family 
members  (especially  children),  ft-iends, 
other  iiunates  or  other  detainees  often 
make  their  use  inappropriate,  the  use  of 
these  individuals  as  interpreters  may  be 
an  appropriate  option  where  proper 
application  of  the  four  factors  would 
lead  to  a  conclusion  that  recipient- 
provided  services  are  not  necessary.  An 
example  of  this  is  a  voluntary 
educational  tour  of  a  courthouse  offered 
to  the  public.  There,  the  importance  and 
nature  of  the  activity  may  be  relatively 
low  and  unlikely  to  implicate  issues  of 
confidentiality,  conflict  of  interest,  or 
the  need  for  accuracy.  In  addition,  the 
resources  needed  and  costs  of  providing 
language  services  may  be  high.  In  such 
a  setting,  an  LEP  person's  use  of  family, 
friends,  or  others  may  be  appropriate. 

If  the  LEP  person  voluntarily  chooses 
to  provide  his  or  her  own  interpreter,  a 
recipient  should  consider  whether  a 
record  of  that  choice  and  of  the 
recipient's  offer  of  assistance  is 
appropriate.  Where  precise,  complete. 


' '  For  example,  special  circumstances  of 
confinement  may  raise  additional  serious  concerns 


regarding  the  voluntary  nature,  conflicts  of  interest, 
and  privacy  issues  surrounding  the  use  of  inmates 
and  detainees  as  interpreters,  particularly  where  an 
important  right,  beneHt.  service,  disciplinary 
concern,  or  access  to  personal  or  law  enforcement 
information  is  at  stake.  In  some  situations,  inmates 
could  potentially  misuse  information  they  obtained 
in  interpreting  for  other  inmates.  In  addition  to 
ensuring  competency  and  accuracy  of  the 
interpretation,  recipients  should  take  these  special 
circumstances  into  account  when  determining 
whether  an  inmate  or  detainee  makes  a  knowing 
and  voluntary  choice  to  use  another  inmate  or 
detainee  as  an  interpreter. 
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and  accurate  interpretations  or 
translations  of  information  and/or 
testimony  are  critical  for  law 
enforcement,  adjudicatory,  or  legal 
reasons,  or  where  the  competency  of  the 
LEP  person's  interpreter  is  not 
established,  a  recipient  might  decide  to 
provide  its  own,  independent 
interpreter,  even  if  an  LEP  person  wants 
to  use  his  or  her  own  interpreter  as  well. 
Extra  caution  should  be  exercised  when 
the  LEP  person  chooses  to  use  a  minor 
as  the  interpreter.  While  the  LEP 
person's  decision  should  be  respected, 
there  may  be  additional  issues  of 
competency,  confidentiality,  or  conflict 
of  interest  when  the  choice  involves 
using  children  as  interpreters.  The 
recipient  should  take  care  to  ensure  that 
the  LEP  person's  choice  is  voluntary, 
that  the  LEP  person  is  aware  of  the 
possible  problems  if  the  preferred 
interpreter  is  a  minor  child,  and  that  the 
LEP  person  knows  that  a  competent 
interpreter  could  be  provided  by  the 
recipient  at  no  cost. 

B.  Written  Language  Services 
(Translation) 

Translation  is  the  replacement  of  a 
written  text  from  one  language  (source 
language)  into  an  equivalent  written  text 
in  another  language  (target  language). 

What  Documents  Should  be 
Translated?  After  applying  the  four- 
factor  analysis,  a  recipient  may 
determine  that  an  effective  LEP  plan  for 
its  particular  program  or  activity 
includes  the  translation  of  vital  written 
materials  into  the  language  of  each 
frequently-encountered  LEP  group 
eligible  to  be  served  and/or  likely  to  be 
affected  by  the  recipient's  program. 

Such  written  materials  could  include, 
for  example: 

•  Consent  and  complaint  forms 

•  Intake  forms  with  the  potential  for 
important  consequences 
Written  notices  of  rights,  denial,  loss, 
or  decreases  in  benefits  or  services, 
parole,  and  other  hearings 
Notices  of  disciplinary  action 
Notices  advising  LEP  persons  of  free 
language  assistance 
Prison  rule  books 
Written  tests  that  do  not  assess 
English  language  competency,  but  test 
competency  for  a  peirticular  license, 
job,  or  skill  for  which  knowing 
English  is  not  required 
Applications  to  participate  in  a 
recipient's  program  or  activity  or  to 
receive  recipient  benefits  or  services. 
Whether  or  not  a  document  (or  the 

nformation  it  solicits)  is  "vital"  may 
lepend  upon  the  importance  of  the 
}rogram,  information,  encounter,  or 
iervice  involved,  and  the  consequence 


to  the  LEP  person  if  the  information  in 
question  is  not  provided  accurately  or  in 
a  timely  manner.  For  instance, 
applications  for  bicycle  safety  courses 
should  not  generally  be  considered 
vital,  whereas  applications  for  drug  and 
alcohol  counseling  in  prison  could  be 
considered  vital.  Where  appropriate, 
recipients  are  encouraged  to  create  a 
plan  for  consistently  determining,  over 
time  and  across  its  various  activities, 
what  documents  are  "vital"  to  the 
meaningful  access  of  the  LEP 
populations  they  serve. 

Classifying  a  docimient  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services. 
Awareness  of  rights  or  services  is  an 
important  part  of  "meaningful  access." 
Lack  of  awareness  that  a  particulcu* 
program,  right,  or  service  exists  may 
effectively  deny  LEP  individuals 
meaningful  access.  Thus,  where  a 
recipient  is  engaged  in  community 
outreach  activities  in  furtherance  of  its 
activities,  it  should  regularly  assess  the 
needs  of  the  populations  frequently 
encountered  or  affected  by  the  program 
or  activity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translated.  Community  organizations 
may  be  helpful  in  determining  what 
outreach  materials  may  be  most  helpful 
to  translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 
outreach  material  may  be  made  more 
effective  when  done  in  tandem  with 
other  outreach  methods,  including 
utilizing  the  ethnic  media,  schools, 
religious,  and  community  organizations 
to  spread  a  message. 

Sometimes  a  document  includes  both 
vital  and  non-vital  information.  This 
may  be  the  case  when  the  document  is 
very  large.  It  may  also  be  the  case  when 
the  title  and  a  phone  number  for 
obtaining  more  information  on  the 
contents  of  the  document  in  frequently- 
encountered  languages  other  than 
English  is  critical,  but  the  document  is 
sent  out  to  the  general  public  and 
cannot  reasonably  be  translated  into 
many  languages.  Thus,  vital  information 
may  include,  for  instance,  the  provision 
of  information  in  appropriate  languages 
other  than  English  regarding  where  a 
LEP  person  might  obtain  an 
interpretation  or  translation  of  the 
document. 

Into  What  Languages  Should 
Documents  be  Translated?  The 
languages  spoken  by  the  LEP 
individuals  with  whom  the  recipient 
has  contact  determine  the  languages 
into  which  vital  documents  should  be 
translated.  A  distinction  should  be 
made,  however,  between  languages  that 


are  frequently  encountered  by  a 
recipient  and  less  commonly- 
encountered  languages.  Many  recipients 
serve  commimities  in  large  cities  or 
across  the  country.  They  regularly  serve 
LEP  persons  who  speak  dozens  and 
sometimes  over  100  different  languages. 
To  translate  all  written  materials  into  all 
of  those  languages  is  unrealistic, 
i^though  recent  technological  advances 
have  made  it  easier  for  recipients  to 
.  store  and  share  translated  documents, 
such  an  undertaking  would  inciu 
substantial  costs  and  require  substantial 
resources.  Nevertheless,  well- 
substantiated  claims  of  lack  of  resources 
to  translate  all  vital  documents  into 
dozens  of  languages  do  not  necessarily 
relieve  the  recipient  of  the  obligation  to 
translate  those  documents  into  at  least 
several  of  the  more  frequently- 
encountered  languages  and  to  set 
benchmarks  for  continued  translations 
into  the  remaining  languages  over  time. 
As  a  result,  the  extent  of  the  recipient's 
obligation  to  provide  written 
translations  of  documents  should  be 
determined  by  the  recipient  on  a  case- 
by-case  basis,  looking  at  the  totality  of 
the  circumstances  in  light  of  the  four- 
factor  analysis.  Because  translation  is  a 
one-time  expense,  consideration  should 
be  given  to  whether  the  upfront  cost  of 
translating  a  document  (as  opposed  to 
oral  interpretation)  should  be  amortized 
over  the  likely  lifespan  of  the  document 
when  applying  this  four-factor  analysis. 
Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 
they  comply  with  their  obligations  to 
provide  written  translations  in 
languages  other  than  English. 
Paragraphs  (a)  and  (b)  outline  the 
circumstances  that  can  provide  a  "safe 
harbor"  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  "safe  harbor"  means  that  if 
a  recipient  provides  written  translations 
under  these  circumstances,  such  action 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  paragraphs  (a)  and  (b)  does 
not  mean  there  is  non-compliance. 
Rather,  they  provide  a  common  starting 
point  for  recipients  to  consider  whether 
and  at  what  point  the  importance  of  the 
service,  benefit,  or  activity  involved;  the 
nature  of  the  information  sought:  and 
the  number  or  proportion  of  LEP 
persons  served  call  for  written 
translations  of  commonly-used  forms 
into  frequently-encountered  languages 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
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provided  by  a  fact-intensive,  four-factor 
analysis. 

Example:-  Even  if  the  safe  harbors  are 
not  used,  if  written  translation  of  a 
certain  document(s]  would  be  so 
burdensome  as  to  defeat  the  legitimate 
objectives  of  its  program,  the  translation 
of  the  written  materials  is  not  necessary. 
Other  ways  of  providing  meaningful 
access,  such  as  effective  oral 
interpretation  of  certain  vital 
documents,  might  be  acceptable  imder 
such  circumstances. 

Safe  Harbor.  The  following  actions 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations: 

(a)  The  DOJ  recipient  provides  written 
translations  of  vital  documents  for  each 
eligible  LEP  language  group  that 
constitutes  five  percent  or  1,000. 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
provided  orally;  or 

(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  written  docimients 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP 
individuals  through  competent  oral 
interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 
For  example,  correctional  facilities 
should,  where  appropriate,  ensure  that 
prison  rules  have  been  explained  to  LEP 
inmates,  at  orientation,  for  instance, 
prior  to  taking  disciplinary  action 
against  them. 

Competence  of  Tmnslators.  As  with 
oral  interpreters,  translators  of  written 
documents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  from  the  skill  of  interpreting, 
and  a  person  who  is  a  competent 
interpreter  may  or  may  not  be 
.  competent  to  translate. 

Particularly  where  legal  or  other  vital 
documents  are  being  translated, 
competence  can  often  be  achieved  by 
use  of  certified  translators.  Certification 
or  accreditation  may  not  always  be 
possible  or  necessary.  ^^  Competence 
can  often  be  ensured  by  having  a 


second,  independent  translator  "check" 
the  work  of  the  primary  translator. 
Alternatively,  one  translator  can 
translate  the  dociunent,  and  a  second, 
independent  translator  could  translate  it 
back  into  English  to  check  that  the 
appropriate  meaning  has  been 
conveyed.  This  is  called  "back 
translation." 

Translators  should  understand  the 
expected  reading  level  of  the  audience 
and.  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  vepsion  or  has  no  relevant 
equivalent  meaning. '  ^  Community 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 
Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts  helps 
avoid  confusion  by  LEP  individuals  and 
may  reduce  costs.  Creating  or  using 
already-created  glossaries  of  commonly- 
used  terms  may  be  useful  for  LEP 
persons  and  translators  and  cost 
effective  for  the  recipient.  Providing 
translators  with  examples  of  previous 
accurate  translations  of  similar  material 
by  the  recipient,  other  recipients,  or 
Federal  agencies  may  be  helpful. 

While  quality  and  accuracy  of 
translation  services  is  critical,  the 
quality  and  accuracy  of  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  dociunents  that 
are  simple  and  have  no  legal  or  other 
consequence  for  LEP  persons  who  rely 
on  them  may  use  translators  that  are  less 
skilled  than  important  docimients  with 
legal  or  other  information  upon  which 
reliance  has  important  consequences 
(including,  e.g.,  information  or 
documents  of  DOJ  recipients  regarding 
certain  la\y  enforcement,  health,  and 
safety  services  and  certain  legal  rights). 


'^  For  those  languages  in  which  no  formal 
accreditation  currently  exists,  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 


'^  For  instance,  there  may  be  languages  which  do 
not  have  an  appropriate  direct  translation  of  some 
courtroom  or  legal  terms  and  the  translator  should 
be  able  to  provide  an  appropriate  translation.  The 
translator  should  likely  also  make  the  recipient 
aware  of  this.  Recipients  can  then  work  with 
translators  to  develop  a  consistent  and  appropriate 
set  of  descriptions  of  these  terms  in  that  language 
that  can  be  used  again,  when  appropriate. 
Recipients  will  find  it  more  effective  and  less  costly 
if  they  try  to  maintain  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art  and  legal  or 
other  technical  concepts.  Creating  or  using  already- 
created  glossaries  of  commonly  used  terms  may  be 
useful  for  LEP  persons  and  translators  and  cost 
effective  for  the  recipient.  Providing  translators 
with  examples  of  previous  translations  of  similar 
material  by  the  recipient,  other  recipients,  or 
Federal  agencies  may  be  helpful. 


The  permanent  nature  of  written 
translations,  however,  imposes 
additional  responsibility  on  the 
recipient  to  ensure  that  the  quality  and 
accuracy  permit  meaningful  access  by 
LEP  persons. 

Vn.  Elements  of  Effiective  Plan  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan  to  address  the 
identified  needs  of  the  LEP  populations 
they  serve.  Recipients  have  considerable 
flexibility  in  developing  this  plan.  The 
development  and  maintenance  of  a 
periodically-updated  written  plan  on 
language  assistance  for  LEP  persons 
("LEP  plan")  for  use  by  recipient 
employees  serving  the  public  will  likely 
be  the  most  appropriate  and  cost- 
effective  means  of  dociunenting 
compliance  and  providing  a  framework 
for  the  provision  of  timely  and 
reasonable  language  assistance. 
Moreover,  such  written  plans  would 
likely  provide  additional  benefits  to  a 
recipient's  managers  in  the  areas  of 
training,  administration,  planning,  and 
budgeting.  These  benefits  should  lead 
most  recipients  to  document  in  a 
written  LEP  plan  their  language 
assistance  services,  and  how  staff  and 
LEP  persons  can  access  those  services. 
Despite  these  benefits,  certain  DOJ 
recipients,  such  as  recipients  serving 
very  few  LEP  persons  and  recipients 
with  very  limited  resources,  may  choose 
not  to  develop  a  written  LEP  plan. 
However,  the  absence  of  a  written  LEP 
plan  does  not  obviate  the  underlying 
obligation  to  ensure  meaningful  access 
by  LEP  persons  to  a  recipient's  program 
or  activities.  Accordingly,  in  the  event 
that  a  recipient  elects  not  to  develop  a 
written  plan,  it  should  consider 
alternative  ways  to  articulate  in  some 
other  reasonable  manner  a  plan  for 
providing  meaningful  access.  Entities 
having  significant  contact  with  LEP 
persons,  such  as  schools,  religious 
organizations,  community  groups,  and 
groups  working  with  new  immigrants 
can  be  very  helpful  in  providing 
important  input  into  this  plaiming 
process  from  the  beginning. 

The  following  five  steps  may  be 
helpful  in  designing  an  LEP  plan  and 
are  typically  part  of  effective 
implementation  plans. 

(1)  Identifying  LEP  Individuals  Who 
Need  Language  Assistance 

The  first  two  factors  in  the  four-factor 
analysis  require  an  assessment  of  the 
number  or  proportion  of  LEP 
individuals  eligible  to  be  served  or 
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encountered  and  the  frequency  of 
encounters.  This  requires  recipients  to 
identify  LEP  persons  with  whom  it  has 
contact. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  "I  speak  cards"), 
which  invite  LEP  persons  to  identify 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  "I  speak 
Spanish"  in  both  Spanish  and  English. 
"I  speak  Vietnamese"  in  both  English 
and  Vietnamese,  etc.  To  reduce  costs  of 
compliance,  the  Federal  government  has 
made  a  set  of  these  cards  available  on 
the  Internet.  The  Census  Bureau  "1 
speak  card"  can  be  found  and 
downloaded  at  http://www.usdoj.gov/ 
crt/cor/1 3 166.htm.  When  records  are 
normally  kept  of  past  interactions  with 
members  of  the  public,  the  language  of 
the  LEP  person  can  be  included  as  part 
of  the  record.  In  addition  to  helping 
employees  identify  the  language  of  LEP 
persons  they  encounter,  this  process 
will  help  in  future  applications  of  the 
first  two  factors  of  the  four-factor 
analysis.  In  addition,  posting  notices  in 
commonly  encountered  languages 
notifying  LEP  persons  of  language 
assistance  will  encourage  them  to  self- 
identify. 

(2)  Language  Assistance  Measures 

An  effective  LEP  plan  would  likely 
include  information  about  the  ways  in 
which  language  assistance  will  be 
provided.  For  instance,  recipients  may 
want  to  include  information  on  at  least 
the  following: 

•  Types  of  language  services 
available. 

•  How  staff  can  obtain  those  services. 

•  How  to  respond  to  LEP  callers. 

•  How  to  respond  to  written 
communications  from  LEP  persons. 

•  How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff. 

•  How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3)  Training  Staff 

Staff  should  know  their  obligations  to 
provide  meaningful  access  to 
information  and  services  for  LEP 
persons.  An  effective  LEP  plan  would 
likely  include  training  to  ensure  that: 

•  Staff  know  about  LEP  policies  and 
procedures. 

•  Staff  having  contact  with  the  public 
(or  those  in  a  recipient's  custody)  are 
trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 

Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  (or  having  contact 


w^ith  those  in  a  recipient's  custody)  are 
properly  trained.  Recipients  have 
flexibility  in  deciding  the  manner  in 
which  the  training  is  provided.  The 
more  frequent  the  contact  with  LEP 
persons,  the  greater  the  need  will  be  for 
in-depth  training.  Staff  with  little  or  no 
contact  with  LEP  persons  may  only  have 
to  be  aware  of  an  LEP  plan.  However, 
management  staff,  even  if  they  do  not 
interact  regularly  with  LEP  persons, 
should  be  fully  aware  of  and  understand 
the  plan  so  they  can  reinforce  its 
importance  and  ensure  its 
implementation  by  staff. 

(4)  Providing  Notice  to  LEP  Persons 

Once  an  agency  has  decided,  based  on 
the  four  factors,  that  it  will  provide 
language  services,  it  is  important  for  the 
recipient  to  let  LEP  persons  know  that 
those  services  are  available  and  that 
they  are  free  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  understand.  Examples 
of  notification  that  recipients  should 
consider  include: 

•  Posting  signs  in  intake  areas  and 
other  entry  points.  When  language 
assistance  is  needed  to  ensure 
meaningful  access  to  information  and 
services,  it  is  important  to  provide 
notice  in  appropriate  languages  in 
intake  areas  or  initial  points  of  contact 
so  that  LEP  persons  can  learn  how  to 
access  those  language  services.  This  is 
particularly  true  in  areas  with  high 

.  volumes  of  LEP  persons  seeking  access 
to  certain  health,  safety,  or  law 
enforcement  services  or  activities  run  by 
DOJ  recipients.  For  instance,  signs  in 
intake  offices  could  state  that  free 
language  assistance  is  available.  The 
signs  should  be  translated  into  the  most 
common  languages  encountered.  They 
should  explain  how  to  get  the  language 
help.'^ 

•  Stating  in  outreach  documents  that 
language  services  are  available  from  the 
agency.  Announcements  could  be  in,  for 
instance,  brochures,  booklets,  and  in 
outreach  and  recruitment  information. 
These  statements  should  be  translated 
into  the  most  common  languages  and 
could  be  "tagged"  onto  the  front  of 
common  documents. 

•  Working  with  community-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
recipients'  services,  including  the 
availability  of  language  assistance 
services. 

•  Using  a  telephone  voice  mail  menu. 
The  menu  could  be  in  the  most  common 


'■•The  Social  Security  Administration  has  made 
such  .signs  available  at  http://www.ssa.gov/ 
multilanguiige/langlisll.htm.  Those  signs  could,  for 
example,  be  modified  for  recipient  use. 


languages  encountered.  It  should 
provide  information  about  available 
language  assistance  services  and  how  to 
get  them. 

•  Including  notices  in  local 
newspapers  in  languages  other  than 
English. 

•  Providing  notices  on  non-English- 
language  radio  and  television  stations 
about  the  available  language  assistance 
services  and  how  to  get  them. 

•  Presentations  and/or  notices  at 
schools  and  religious  organizations. 

(5j  Monitoring  and  Updating  the  LEP 
Plan 

Recipients  should,  where  appropriate, 
have  a  process  for  determining,  on  an 
ongoing  basis,  whether  new  documents, 
programs,  services,  and  activities  need 
to  be  made  accessible  for  LEP 
individuals,  and  they  may  want  to 
provide  notice  of  any  changes  in 
ser\'ices  to  the  LEP  public  and  to 
employees.  In  addition,  recipients 
should  consider  whether  changes  in 
demographics,  types  of  services,  or 
other  needs  require  annual  reev'aluation 
of  their  LEP  plan.  Less  frequent 
reevaluation  may  be  more  appropriate 
where  demographics,  services,  and 
needs  a^e  more  static.  One  good  way  to 
evaluate  the  LEP  plan  is  to  seek 
feedback  from  the  community. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 

•  Current  LEP  populations  in  service 
area  or  population  affected  or 
encountered. 

•  Frequency  of  encounters  with  LEP 
language  groups. 

•  Nature  and  importance  of  activities 
to  LEP  persons. 

•  Availability  of  resources,  including 
technological  advances  and  sources  of 
additional  resources,  and  the  costs 
imposed. 

•  Whether  existing  assistance  is 
meeting  the  needs  of  LEP  persons. 

•  Whether  staff  knows  and 
understands  the  LEP  plan  and  how  to 
implement  it. 

•  Whether  identified  sources  for 
assistance  are  still  available  and  viable. 

In  addition  to  these  five  elements, 
effective  plans  set  clear  goals, 
management  accountability,  and 
opportunities  for  community  input  and 
planning  throughout  the  process. 

VIIL  Voluntary  Compliance  Effort 

The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
.voluntary  compliance.  The  requirement 
to  provide  meaningful  access  to  LEP 
persons  is  enforced  and  implemented  by 
DOJ  through  the  procedures  identified 
in  the  Title  VI  regulations.  These 
procedures  include  complaint 
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investigations,  compliance  reviews, 
efforts  to  secure  voluntary  compliance, 
and  technical  assistance. 

The  Title  VI  regulations  provide  that 
DOJ  will  investigate  whenever  it 
receives  a  complaint,  report,  or  other 
information  that  alleges  or  indicates 
possible  noncompliance  with  Title  VI  or 
its  regulations.  If  the  investigation 
results  in  a  finding  of  compliance,  DOJ 
will  inform  the  recipient  in  writing  of 
this  determination,  including  the  basis 
for  the  determination.  DOJ  uses 
volimtary  mediation  to  resolve  most 
complaints.  However,  if  a  case  is  fully 
investigated  and  results  in  a  finding  of 
noncompliance,  DOJ  must  inform  the 
recipient  of  the  noncompliance  through 
a  Letter  of  Findings  that  sets  out  the 
areas  of  noncompliance  and  the  steps 
that  must  be  taken  to  correct  the 
noncompliance.  It  must  attempt  to 
secure  voluntary  compliance  through 
informal  means.  If  the  matter  cannot  be 
resolved  informally,  DOJ  must  secure 
compliance  through  the  termination  of 
Federal  assistance  after  the  DOJ 
recipient  has  been  given  an  opportimity 
for  an  administrative  hearing  and/or  by 
referring  the  matter  to  a  DOJ  litigation 
section  to  seek  injunctive  relief  or 
pursue  other  enforcement  proceedings. 
DOJ  engages  in  voluntary  compliance 
efforts  and  provides  technical  assistance 
to  recipients  at  all  stages  of  an 
investigation.  During  these  efforts,  DOJ 
proposes  reasonable  timetables  for 
achieving  compliance  and  consults  with 
and  assists  recipients  in  exploring  cost- 
effective  ways  of  coming  into 
compliance.  In  determining  a  recipient's 
compliance  with  the  Title  VI 
regulations,  DOJ's  primary  concern  is  to 
ensure  that  the  recipient's  policies  and 
procedures  provide  meaningful  access 
for  LEP  persons  to  the  recipient's 
programs  and  activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LEP  individuals.  DOJ 
acknowledges  that  the  implementation 
of  a  comprehensive  system  to  serve  LEP 
individuals  is  a  process  and  that  a 
system  will  evolve  over  time  as  it  is 
implemented  and  periodically 
reevaluated.  As  recipients  take 
reasonable  steps  to  provide  meaningful 
access  to  Federally  assisted  programs 
and  activities  for  LEP  persons,  DOJ  will 
look  favorably  on  intermediate  steps 
recipients  take  that  are  consistent  with 
this  Guidance,  and  that,  as  part  of  a 
broader  implementation  plan  or 
schedule,  move  their  service  delivery 
system  toward  providing  full  access  to 
LEP  persons.  This  does  not  excuse 
noncompliance  but  instead  recognizes 
that  full  compliance  in  all  areas  of  a 
recipient's  activities  and  for  all  potential 


language  minority  groups  may 
reasonably  require  a  series  of 
implementing  actions  over  a  period  of 
time.  However,  in  developing  any 
phased  implementation  schedule,  DOJ 
recipients  should  ensure  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 
respect  to  activities  having  a  significant 
impact  on  the  health,  safety,  legal  rights, 
or  livelihood  of  beneficiaries  is 
addressed  first.  Recipients  are 
encouraged  to  document  their  efforts  to 
provide  LEP  persons  with  meaningful 
access  to  Federally  assisted  programs 
and  activities. 

IX.  Application  to  Specific  Types  of 
Recipients 

Appendix  A  of  this  Guidance 
provides  examples  of  how  the 
meaningful  access  requirement  of  the 
Title  VI  regulations  applies  to  law 
enforcement,  corrections,  courts,  and 
other  recipients  of  DOJ  assistance. 

A.  State  and  Local  Law  Enforcement 

Appendix  A  further  explains  how  law 
enforcement  recipients  can  apply  the 
four  factors  to  a  range  of  encounters 
with  the  public.  The  responsibility  for 
providing  language  services  differs  with 
different  types  of  encounters. 

Appendix  A  helps  recipients  identify 
the  population  they  should  consider 
when  considering  the  tyi>es  of  services 
to  provide.  It  then  provides  guidance 
and  examples  of  applying  the  four 
factors.  For  instance,  it  gives  examples 
on  how  to  apply  this  guidance  to: 

•  Receiving  and  responding  to  requests 
for  help 

•  Enforcement  stops  short  of  arrest  and 
field  investigations 

•  Custodial  interrogations 

•  Intake/detention  Community  outreach 

B.  Departments  of  Corrections 

Appendix  A  also  helps  departments 
of  corrections  understand  how  to  apply 
the  four  factors.  For  instance,  it  gives 
examples  of  LEP  access  in: 

•  Intake 

•  Disciplinary  action 

•  Health  and  safety 

•  Participation  in  classes  or  other 
programs  affecting  length  of  sentence 

•  English  as  a  Second  Language  (ESL) 
Classes 

•  Community  corrections  programs 

C.  Other  Types  of  Recipients 

Appendix  A  also  applies  the  four 
factors  and  gives  examples  for  other 
types  of  recipients.  Those  include,  for 
example: 

•  Courts 

•  Juvenile  Justice  Programs 


•  Domestic  Violence  Prevention/ 
Treatment  Programs 

Appendix  A — Application  of  LEP 
Guidance  for  DOJ  Recipients  to  Specific 
Types  of  Recipients 

While  a  wide  range  of  entities  receive 
Federal  financial  assistance  through  DOJ, 
most  of  DOJ's  assistance  goes  to  law 
enforcement  agencies,  including  state  and 
local  police  and  sheriffs'  departments,  and  to 
state  departments  of  corrections.  Sections  A 
and  B  below  provide  examples  of  how  these 
two  major  types  of  DOJ  recipients  might 
apply  the  four-factor  analysis.  Section  C 
provides  examples  for  other  types  of 
recipients.  The  examples  in  this  Appendix 
are  not  meant  to  be  exhaustive  and  may  not 
apply  in  many  situations. 

The  requirements  of  the  Title  VI 
regulations,  as  clarified  by  this  Guidance, 
supplement,  but  do  not  supplant, 
constitutional  and  other  statutory  or 
regulatory  provisions  that  may  require  LEP- 
services.  Thus,  a  proper  application  of  the 
four-factor  analysis  and  compliance  with  the 
Title  VI  regulations  does  not  replace 
constitutional  or  other  statutory  protections 
mandating  warnings  and  notices  in  languages 
other  than  English  in  the  criminal  justice 
context.  Rather,  this  Guidance  clarifies  the 
Title  VI  regulatory  obligation  to  address,  in 
appropriate  circumstances  and  in  a 
reasonable  manner,  the  language  assistance 
needs  of  LEP  individuals  beyond  those 
required  by  the  Constitution  or  statutes  and 
regulations  other  than  the  Title  VI 
regulations. 

A.  State  and  Local  Law  Enforcement 

For  the  vast  majority  of  the  public, 
exposure  to  law  enforcement  begins  and  ends 
with  interactions  with  law  enforcement 
personnel  discharging  their  duties  while  on 
patrol,  responding  to  a  request  for  services, 
talking  to  witnesses,  or  conducting 
community  outreach  activities.  For  a  much 
smaller  numt)er,  that  exposure  includes  a 
visit  to  a  station  house.  And  for  an  important 
but  even  smaller  number,  that  visit  to  the 
station  house  results  in  one's  exposure  to  the 
criminal  justice,  judicial,  or  juvenile  justice 
systems. 

The  common  thread  running  through  these 
and  other  interactions  between  the  public 
and  law  enforcement  is  the  exchange  of 
information.  Where  police  and  sheriffs' 
departments  receive  Federal  financial 
assistance,  these  departments  have  an 
obligation  to  provide  LEP  services  to  LEP 
individuals  to  ensure  that  they  have 
meaningful  access  to  the  system,  including, 
for  example,  understanding  rights  and 
accessing  police  assistance.  Language  barriers 
can,  for  instance,  prevent  victims  from 
effectively  reporting  crimes  to  the  police  and 
hinder  police  investigations  of  reported 
crimes.  For  example,  failure  to  communicate 
effectively  with  a  victim  of  domestic  violence 
can  result  in  reliance  on  the  batterer  or  a 
minor  child  and  failure  to  identify  and 
protect  against  harm. 

Many  police  and  sheriffs'  departments 
already  provide  language  services  in  a  wide 
variety  of  circumstances  to  obtain 
information  effectively,  to  build  trust  and 
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relationships  with  the  community,  and  to 
cxjntribufe  to  the  safety  of  law  enforcement 
personnel.  For  example,  many  police 
departments  already  have  available  printed 
Miranda  rights  in  languages  other  than 
English  as  well  as  interpreters  available  to 
inform  LEP  persons  of  their  rights  and  to 
interpret- police  interviews.'  In  areas  where 
significant  LEP  populations  reside,  law 
enforcement  officials  already  may  have  forms 
and  notices  in  languages  other  than  English 
or  they  may  employ  bilingual  law 
enforcement  officers,  intake  personnel, 
counselors,  and  support  staff.  These 
experiences  can  form  a  strong  basis  for 
applying  the  four-factor  analysis  and 
complying  with  the  Title  VI  regulations. 

1.  General  Principles 

The  touchstone  of  the  four-factor  analysis 
is  reasonableness  based  upon  the  specific 
purposes,  needs,  and  capabilities  of  the  law 
enforcement  service  under  review  and  an 
appreciation  of  the  nature  and  particularized 
needs  of  the  LEP  population  .served. 
Accordingly,  the  analysis  cannot  provide  a 
single  uniform  answer  on  how  service  to  LEP 
persons  must  be  provided  in  all  programs  or 
activities  in  all  situations  or  whether  such 
service  need  be  provided  at  all.  Knowledge 
of  local  conditions  and  community  needs 
becomes  critical  in  determining  the  type  and 
level  of  language  services  needed. 

Before  giving  specific  examples,  several 
general  points  should  assist  law  enforcement 
in  correctly  applying  the  analysis  to  the  wide 
range  of  services  employed  in  their  particular 
jurisdictions. 

a.  Permanent  Versus  Seasonal  Populations 

In  many  communities,  resident 
populations  change  over  time  or  season.  For 
example,  in  some  resort  communities, 
populations  swell  during  peak  vacation 
periods,  many  times  exceeding  the  number  of 
permanent  residents  of  the  jurisdiction.  In 
other  communities,  primarily  agricultural 
areas,  transient  populations  of  workers  will 
require  increased  law  enforcement  services 
during  the  relevant  harvest  season.  This 
dynamic  demographic  ebb  and  fiow  can  also 
dramatically  change  the  size  and  nature  of 
the  LEP  community  likely  to  come  into 
contact  with  law  enforcement  personnel. 
Thus,  law  enforcement  officials  may  not 
want  to  limit  their  analysis  to  numbers  and 
percentages  of  permanent  residents.  In 
assessing  factor  one — the  number  or 
proportion  of  LEP  individuals — police 
departments  should  consider  any  significant 
but  temporary  changes  in  a  jurisdiction's 
demographics. 

Example:  A  rural  jurisdiction  has  a 
permanent  population  of  30,000,  7%  of 
which  is  Hispanic.  Based  on  demographic 
data  and  on  information  from  the  contiguous 
school  district,  of  that  number,  only  15%  are 
estimated  to  be  LEP  individuals.  Thus,  the 
total  estimated  permanent  LEP  population  is 
315  or  approximately  1%  of  the  total 


'  The  Department's  Federal  Bureau  of 
Investigation  makes  written  versions  of  those  rights 
available  in  several  different  languages.  Of  course, 
where  literacy  is  of  concern,  these  are  most  useful 
in  assisting  an  interpreter  in  using  consistent  terms 
when  providing  Miranda  warnings  orally. 


permanent  population.  Under  the  four-factor 
analysis,  a  sheriffs'  department  could 
reasonably  conclude  that  the  small  number  of 
LEP  persons  makes  the  affirmative 
translation  of  documents  and/or  employment 
of  bilingual  staff  unnecessary.  However, 
during  the  spring  and  summer  planting  and 
harvest  seasons,  the  local  population  swells 
to  40,000  due  to  the  influx  of  seasonal 
agricultural  workers.  Of  this  transitional 
number,  about  75%  are  Hispanic  and  about 
50%  of  that  number  are  LEP  individuals. 
This  information  comes  from  the  schools  and 
a  local  migrant  worker  community  group. 
Thus,  during  the  harvest  season,  the 
jurisdiction's  LEP  population  increases  to 
over  10%  of  all  residents.  In  this  case,  the 
department  may  want  to  consider  whether  it 
is  required  to  translate  vital  written 
documents  into  Spanish.  In  addition,  this 
increase  in  LEP  population  during  those 
seasons  makes  it  important  for  the 
jurisdiction  to  review  its  interpretation 
services  to  ensure  meaningful  access  for  LEP 
individuals. 

b.  Target  Audiences 

For  most  law  enforcement  services,  the 
target  audience  is  defined  in  geographic 
rather  than  programmatic  terms.  However, 
some  services  may  be  targeted  to  reach  a 
particular  audience  (e.g.,  elementary  school 
children,  elderly,  residents  of  high  crime 
areas,  minority  communities,  small  business 
owners/operators).  Also,  within  the  larger 
geographic  area  covered  by  a  police 
department,  certain  precincts  or  portions  of 
precincts  may  have  concentrations  of  LEP 
persons.  In  these  cases,  even  if  the  overall 
number  or  proportion  of  LEP  individuals  in 
the  district  is  low,  the  frequency  of  contact 
may  be  foreseeably  higher  for  certain  areas  or 
programs.  Thus,  the  second  factor — 
frequency  of  contact — should  be  considered 
in  light  of  the  specific"  program  or  the 
geographic  area  being  served. 

Example:  A  police  department  that 
receives  funds  from  the  DOJ  Office  of  Justice 
Programs  initiates  a  program  to  increase 
awareness  and  understanding  of  police 
services  among  elementary  school  age 
children  in  high  crime  areas  of  the 
jurisdiction.  This  program  involves  "Officer 
in  the  Classroom"  presentations  at 
elementary  schools  located  in  areas  of  high 
poverty.  The  population  of  the  jurisdiction  is 
estimated  to  include  only  3%  LeP 
individuals.  However,  the  LEP  population  at 
the  target  schools  is  35%,  the  vast  majority 
of  whom  are  Vietnamese  speakers.  In 
applying  the  four-factor  analysis,  the  higher 
LEP  language  group  populations  of  the  target 
schools  and  the  frequency  of  contact  within 
the  program  with  LEP  students  in  those 
schools,  not  the  LEP  population  generally, 
should  be  used  in  determining  the  nature  of 
the  LEP  needs  of  that  particular  program. 
Further,  because  the  Vietnamese  LEP 
population  is  concentrated  in  one  or  two 
main  areas  of  town,  the  police  department 
should  consider  whether  to  apply  the  four- 
factor  analysis  to  other  services  provided  by 
the  police  department. 

c.  Importance  of  Service/Information 

Given  the  critical  role  law  enforcement 
pUys  in  maintaining  quality  of  life  and 


property,  traditional  law  enforcement  and 
protective  services  rank  high  on  the  critical/ 
non-critical  continuum.  However,  this  does 
not  mean  th^t  information  about,  or  provided 
by,  each  of  the  myriad  services  and  activities 
performed  by  law  enforcement  officials  must 
be  equally  available  in  languages  other  than 
English.  While  clearly  important  to  the 
ultimate  success  of  law  enforcement,  certain 
community  outreach  activities  do  not  have 
the  same  direct  impact  on  the  provision  of 
core  law  enforcement  services  as  the 
activities  of  911  lines  or  law  enforcement 
officials'  ability  to  respond  to  requests  for 
assistance  while  on  patrol,  to  communicate 
basic  information  to  suspects,  etc. 
Nevertheless,  with  the  rising  importance  of 
community  partnerships  and  community- 
based  programming  as  a  law  enforcement 
technique,  the  need  for  language  services 
with  respect  to  these  programs  should  be 
considered  in  applying  the  four-factor 
analysis. 

d.  Interpreters 

Just  as  with  other  recipients,  law 
enforcement  recipients  have  a  variety  of 
options  for  providing  language  services. 
Under  certain  circumstances,  when 
interpreters  are  required  and  recipients 
should  provide  competent  interpreter 
services  free  of  cost  to  the  LEP  person.  LEP 
persons  should  be  advised  that  they  may 
choose  either  to  secure  the  assistance  of  an 
interpreter  of  their  own  choosing,  at  their 
own  expense,  or  a  competent  interpreter 
provided  by  the  recipient. 

If  the  LEP  person  decides  to  provide  his  or 
her  own  interpreter,  the  provision  of  this 
choice  to  the  LEP  person  and  the  LEP 
person's  election  should  be  documented  in 
any  written  record  generated  with  respect  to 
the  LEP  person.  While  an  LEP  person  may 
sometimes  look  to  bilingual  family  members 
or  friends  or  other  persons  with  whom  they 
are  comfortable  for  language  assistance,  there 
are  many  situations  where  an  LEP  person 
might  want  to  rely  upon  recipient-supplied 
interpretative  services.  For  example,  such 
individuals  may  not  be  available  when  and 
where  they  are  needed,  or  may  not  have  the 
ability  to  interpret  program-specific  technical 
information.  Alternatively,  an  individual 
may  feel  uncomfortable  revealing  or 
describing  sensitive,  confidential,  or 
potentially  embarrassing  medical,  law 
enforcement  (e.g.,  sexual  or  violent  assaults), 
family,  or  financial  information  to  a  family 
member,  friend,  or  member  of  the  local 
community.  Similarly,  there  may  be 
situations  where  a  recipient's  own  interests 
justify  the  provision  of  an  interpreter 
regardless  of  whether  the  LEP  individual  also 
provides  his  or  her  own  interpreter.  For 
example,  where  precise,  complete  and 
accurate  translations  of  information  and/or 
testimony  are  critical  for  law  enforcement; 
adjudicatory  or  legal  reasons,  a  recipient 
might  decide  to  provide  its  own, 
independent  interpreter,  even  if  an  LEP 
person  wants  to  use  their  own  interpreter  as 
well. 

In  emergency  situations  that  are  not 
reasonably  foreseeable,  the  recipient  may 
have  to  temporarily  rely  on  non-recipient- 
provided  language  services.  Reliance  on 
children  is  especially  discAuraged  unless 
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there  is  an  extreme  emergency  and  no 
preferable  interpreters  are  available. 

While  all  language  services  need  to  be    . 
competent,  the  greater  the  potential 
consequences,  the  greater  the  need  to 
monitor  interpretation  services  for  quality. 
For  instance,  it  is  important  that  interpreters 
in  custodial  interrogations  be  highly 
competent  to  translate  legal  and  other  law 
enforcement  concepts,  as  well  as  be 
extremely  accurate  in  their  interpretation.  It 
may  be  sufficient,  however,  for  a  desk  clerk 
who  is  bilingual  but  not  skilled  at 
interpreting  to  help  an  LEP  person  figure  out 
to  whom  he  or  she  needs  to  talk  about  setting 
up  a  neighborhood  watch. 

2.  Applying  the  Four-Factor  Analysis  Along 
the  Law  Enforcement  Continuum 

While  all  police  activities  are  important, 
the  four-factor  analysis  requires  some 
prioritizing  so  that  language  services  are 
targeted  where  most  needed  because  of  the 
nature  and  importance  of  the  particular  law 
enforcement  activity  involved.  In  addition, 
because  of  the  "reasonableness"  standard, 
and  frequency  of  contact  and  resources/costs 
factors,  the  obligation  to  provide  language 
services  increases  where  the  importance  of 
the  activity  is  greater. 

Under  this  framework,  then,  critical  areas 
for  language  assistance  could  include  911 
calls,  custodial  interrogation,  and  health  and 
safety  issues  for  persons  within  the  control 
of  the  police.  These  activities  should  be 
considered  the  most  important  under  the 
four-factor  analysis.  Systems  for  receiving 
and  investigating  complaints  from  the  public 
are  important.  Often  very  important  are 
routine  patrol  activities,  receiving  non- 
emergency information  regarding  potential 
crimes,  and  ticketing.  Community  outreach 
activities  are  hard  to  categorize,  but  generally 
they  do  not  rise  to  the  same  level  of 
importance  as  the  other  activities  listed. 
However,  with  the  importance  of  community 
partnerships  and  community-based 
programming  as  a  law  enforcement 
technique,  the  need  for  language  services 
with  respect  to  these  programs  should  be 
considered  in  applying  the  four-factor 
analysis.  Police  departments  have  a  great 
deal  of  flexibility  in  determining  how  to  best 
address  their  outreach  to  LEP  populations. 

a.  Receiving  and  Responding  to  Requests  for 
Assistance 

LEP  persons  must  have  meaningful  access 
to  police  services  when  they  are  victims  of 
or  witnesses  to  alleged  criminal  activity. 
Effective  reporting  systems  transform 
victims,  witnesses,  or  bystanders  into 
assistants  in  law  enforcement  and 
investigation  processes.  Given  the  critical 
role  the  public  plays  in  reporting  crimes  or 
directing  limited  law  enforcement  resources 
to  time-sensitive  emergency  or  public  safety 
situations,  efforts  to  address  the  language 
assistance  needs  of  LEP  individuals  could 
have  a  significant  impact  on  improving 
responsiveness,  effectiveness,  and  safety. 

Emergency  service  lines  for  the  public,  or 
911  lines,  operated  by  agencies  that  receive 
Federal  financial  assistance  must  be 
accessible  to  persons  who  are  LEP.  This  will 
mean  different  things  to  different 
jurisdictions.  For  instance,  in  large  cities 


with  significant  LEP  communities,  the  911 
line  may  have  operators  who  are  bilingual 
and  capable  of  accurately  interpreting  in  high 
stress  situations.  Smaller  cities  or  areas  with 
small  LEP  populations  should  still  have  a 
plan  for  serving  callers  who  are  LEP,  but  the 
LEP  plan  and  implementation  may  involve  a 
telephonic  interpretation  service  that  is  fast 
enough  and  reliable  enough  to  attend  to  the 
emergency  situation,  or  include  some  other 
accommodation  short  of  hiring  bilingual 
operators. 

Example:  A  large  city  provides  bilingual 
operators  for  the  most  frequently 
encountered  languages,  and  uses  a 
commercial  telephone  interpretation  service 
when  it  receives  calls  from  LEP  persons  who 
speak  other  languages.  Ten  percent  of  the 
city's  population  is  LEP,  and  sixty  percent  of 
the  LEP  population  speaks  Spanish.  In 
addition  to  911  service,  the  city  has  a  311 
line  for  non-emergency  police  services.  The 
311  Center  has  Spanish  speaking  operators 
available,  and  uses  a  language  bank,  staffed 
by  the  city's  bilingual  city  employees  who 
are  competent  translators,  for  other  non- 
English-speaking  callers.  The  city  also  has  a 
campaign  to  educate  non-English  speakers 
when  to  use  311  instead  of  911.  These 
actions  constitute  strong  evidence  of 
compliance. 

b.  Enforcement  Stops  Short  of  Arrest  and 
Field  Investigations 

Field  enforcement  includes,  for  example, 
traffic  stops,  pedestrian  stops,  serving 
warrants  and  restraining  orders,  Terry  stops, 
activities  in  aid  of  other  jurisdictions  or 
Federal  agencies  (e.g.,  fugitive  arrests  or  INS 
detentions),  and  crowd/traffic  control. 
Because  of  the  diffuse  nature  of  these 
activities,  the  reasonableness  standard  allows 
for  great  flexibility  in  providing  meaningful 
access.  Nevertheless,  the  ability  of  law 
enforcement  agencies  to  discharge  fully  and 
effectively  their  enforcement  and  crime 
interdiction  mission  requires  the  ability  to 
communicate  instructions,  commands,  and 
notices.  For  example,  a  routine  traffic  stop 
can  become  a  difficult  situation  if  an  officer 
is  unable  to  communicate  effectively  the 
reason  for  the  stop,  the  need  for 
identification  or  other  information,  and  the 
meaning  of  any  written  citation.  Requests  for 
consent  to  search  are  meaningless  if  the 
request  is  not  understood.  Similarly,  crowd 
control  commands  will  be  wholly  ineffective 
where  significant  numbers  of  people  in  a 
crowd  cannot  understand  the  meaning  of  law 
enforcement  commands. 

Given  the  wide  range  of  possible  situations 
in  which  law  enforcement  in  the  field  can 
take  place,  it  is  impossible  to  equip  every 
officer  with  the  tools  necessary  to  respond  to 
every  possible  LEP  scenario.  Rather,  in 
applying  the  four  factors  to  field 
enforcement,  the  goal  should  be  to 
implement  measures  addressing  the  language 
needs  of  significant  LEP  populations  in  the 
most  likely,  common,  and  important 
situations,  as  consistent  with  the  recipients' 
resources  and  costs. 

Example:  A  police  department  serves  a 
jurisdiction  with  a  significant  number  of  LEP 
individuals  residing  in  one  or  more 
precincts,  and  it  is  routinely  asked  to  provide 


crowd  control  services  at  community  events 
or  demonstrations  in  those  precincts.  If  it  is 
otherwise  consistent  with  the  requirements 
of  the  four-factor  emalysis,  the  police 
department  shouW  assess  how  it  will 
discharge  its  crowd  control  duties  in  a 
language-appropriate  manner.  Among  the 
possible  approaches  are  plans  to.  assign 
bilingual  officers,  basic  language  training  of 
all  officers  in  common  law  enforcement 
commands,  the  use  of  devices  that  provide 
audio  commands  in  the  predictable 
languages,  or  the  distribution  of  translated 
written  materials  for  use  by  officers. 

Field  investigations  include  neighborhood 
canvassing,  witness  identification  and 
interviewing,  investigative  or  Terry  stops, 
and  similar  activities  designed  to  solicit  and 
obtain  information  from  the  community  or 
particular  persons.  Encounters  with  LEP 
individuals  will  often  be  less  predictable  in 
field  investigations.  However,  the 
jurisdiction  should  still  assess  the  potential 
for  contact  with  LEP  individuals  in  the 
course  of  field  investigations  and 
investigative  stops,  identify  the  LEP  language 
group(s)  most  likely  to  be  encountered,  and 
provide,  if  it  is  consistent  with  the  four-factor 
analysis,  its  officers  with  sufficient 
interpretation  and/or  translation  resources  to 
ensure  that  lack  of  English  proficiency  does 
not  impede  otherwise  proper  investigations 
or  unduly  burden  LEP  individuals. 

Example:  A  police  department  in  a 
moderately  large  city  includes  a  precinct  that 
serves  an  area  which  includes  significant  LEP 
populations  whose  native  languages  are 
Spanish,  Korean,  and  Tagalog.  Law 
enforcement  officials  could  reasonably 
consider  the  adoption  of  a  plan  assigning 
bilingual  investigative  officers  to  the  precinct 
and/or  creating  a  resource  list  of  department 
employees  competent  to  interpret  and  ready 
to  assist  officers  by  phone  or  radio.  This 
could  be  combined  with  dev€loping 
language-appropriate  written  materials,  such 
as  consents  to  searches  or  statements  of  . 
rights,  for  use  by  its  officers  where  LEP 
individuals  are  literate  in  their  languages.  In 
certain  circumstances,  it  may  also  be  helpful 
to  have  telephonic  interpretation  service 
access  where  other  options  are  not  successful 
and  safety  and  availability  of  phone  access 
permit. 

Example:  A  police  department  receives 
Federal  financial  assistance  and  serves  a 
predominantly  Hispanic  neighborhood.  It 
routinely  sends  officers  on  domestic  violence 
calls.  The  police  department  is  in  a  state  in 
which  English  has  been  declared  the  official 
language.  The  police  therefore  determine  that 
they  cannot  provide  language  services  to  LEP 
persons.  Thus,  when  the  victim  of  domestic 
violence  speaks  only  Spanish  and  the 
perpetrator  speaks  English,  the  officers  have 
no  way  to  speak  with  the  victim  so  they  only 
get  the  perpetrator's  side  of  the  story.  The 
failure  to  communicate  effectively  with  the 
victim  results  in  further  abuse  and  failure  to 
charge  the  batterer.  The  police  department 
should  be  aware  that  despite  the  state's 
official  English  law,  the  "Title  VI  regulations 
apply  to  it.  Thus,  the  police  department 
should  provide  meaningful  access  for  LEP 
persons. 
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c ,  Custodial  Interrogations 

Custodial  interrogations  of  unrepresented 
LEP  individuals  trigger  constitutional  rights 
that  this  Guidance  is  not  designed  to  address. 
Given  the  importance  of  being  able  to 
communicate  effectively  under  such 
circumstances,  law  enforcement  recipients 
should  ensure  competent  and  free  language 
services  for  LEP  individuals  in  such 
situations.  Law  enforcement  agencies  are 
strongly  encouraged  to  create  a  written  plan 
on  language  assistance  for  LEP  persons  in 
this  area.  In  addition,  in  formulating  a  plan 
for  effectively  communicating  with  LEP 
individuals,  agencies  should  strongly 
consider  whether  qualified  independent 
interpreters  would  be  more  appropriate 
during  custodial  interrogations  than  law 
enforcement  personnel  themselves.^ 

Example:  A  large  city  police  department 
institutes  an  LEP  plan  that  requires  arresting 
officers  to  procure  a  qualified  interpreter  for 
any  custodial  interrogation,  notification  of 
rights,  or  taking  of  a  formal  statement  where 
the  suspect's  legal  rights  could  be  adversely 
impacted.  When  considering  whether  an 
interpreter  is  qualified,  the  LEP  plan 
discourages  use  of  police  officers  as 
interpreters  in  interrogations  except  under 
circumstances  in  which  the  LEP  individual  is 
informed  of  the  officer's  dual  role  and  the 
reliability  of  the  interpretation  is  verified, 
such  as,  for  example,  where  the  officer  has 
been  trained  and  tested  in  interpreting  and 
tape  recordings  are  made  of  the  entire 
interview.  In  determining  whether  an 
interpreter  is  qualified,  the  jurisdiction  uses 
the  analysis  noted  above.  These  actions 
would  constitute  strong  evidence  of 
compliance. 

d.  Intake/Detention 

State  or  local  law  enforcement  agencies 
that  arrest  LEP  persons  should  consider  the 
inherent  communication  impediments  to 
gathering  information  from  the  LEP  arrestee 
through  an  intake  or  booking  process.  Aside 
from  the  basic  information,  such  as  the  LEP 
arrestee's  name  and  address,  law 
enforcement  agencies  should  evaluate  their 
ability  to  communicate  with  the  LEP  arrestee 
about  his  or  her  medical  condition.  Because 
medical  screening  questions  are  commonly 
used  to  elicit  information  on  the  arrestee's 
medical  needs,  suicidal  inclinations, 
presence  of  contagious  diseases,  potential 
illness,  resulting  symptoms  upon  withdrawal 
from  certain  medications,  or  the  need  to 
segregate  the  arrestee  from  other  prisoners,  it 
is  important  for  law  enforcement  agencies  to 
consider  how  to  communicate  effectively 
with  an  LEP  arrestee  at  this  stage.  In 
jurisdictions  with  few  bilingual  officers  or  in 
situations  where  the  LEP  person  speaks  a 
language  not  encountered  very  frequently, 
telephonic  interpretation  services  may 
provide  the  most  cost  effective  and  efficient 
method  of  communication. 

e.  Community  Outreach 

Community  outreach  activities 
increasingly  are  recognized  as  important  to 
the  ultimate  success  of  more  traditional 


duties.  Thus,  an  application  of  the  four-factor 
analysis  to  community  outreach  activities 
can  play  an  important  role  in  ensuring  that 
the  purpose  of  these  activities  (to  improve 
police/community  relations  and  advance  law 
enforcement  objectives)  is  not  thwarted  due 
to  the  failure  to  address  the  language  needs 
of  LEP  persons. 

Example:  A  police  department  initiates  a 
program  of  domestic  counseling  in  an  effort 
to  reduce  the  number  or  intensity  of  domestic 
violence  interactions.  A  review  of  domestic 
violence  records  in  the  city  reveals  that  25% 
of  all  domestic  violence  responses  are  to 
minority  areas  and  30%  of  those  responses 
involve  interactions  with  one  or  more  LEP 
persons,  most  of  whom  speak  the  same 
language.  After  completing  the  four-factor 
analysis,  the  department  should  take 
reasonable  steps  to  make  the  counseling 
accessible  to  LEP  individuals.  For  instance, 
the  department  could  seek  bilingual 
counselors  (for  whom  they  provided  training 
in  translation)  for  some  of  the  counseling 
positions.  In  addition,  the  department  could 
have  an  agreement  with  a  local  university  in 
which  bilingual  social  work  majors  who  are 
competent  in  interpreting,  as  well  as 
language  majors  who  are  trained  by  the 
department  ifi  basic  domestic  violence 
sensitivity  and  counseling,  are  used  aS 
interpreters  when  the  in-house  bilingual  staff 
cannot  cover  the  need.  Interpreters  under 
such  circum.stances  should  sign  a 
confidentiality  agreement  with  the 
department.  These  actions  constitute  strong 
evidence  of  compliance. 

Example:  A  large  city  has  initiated  an 
outreach  program  designed  to  address  a 
problem  of  robberies  of  Vietnamese  homes  by 
Vietnamese  gangs.  One  strategy  is  to  work 
with  community  groups  and  banks  and 
others  to  help  allay  traditional  fears  in  the 
community  of  putting  money  and  other 
valuables  in  banks.  Because  a  large  portion 
of  the  target  audience  is  Vietnamese  speaking 
and  LEP,  the  department  contracts  with  a 
bilingual  community  liaison  competent  in 
the  skill  of  translating  to  help  with  dutreach 
activities.  This  action  constitutes  strong 
evidence  of  compliance. 

B.  Departments  of  Corrections/Jails/ 
Detention  Centers 

Departments  of  corrections  that  receive 
Federal  financial  assistance  from  DO]  must 
provide  LEP  prisoners  ^  with  meaningful 
access  to  benefits  and  services  within  the 
program.  In  order  to  do  so,  corrections 
departments,  like  other  recipients,  must 
apply  the  four-factor  analysis. 


'  Some  slate  Jaws  prohibit  police  officers  from 
serving  as  interpreters  during  custodial 
interrogation  of  suspects. 


'  In  this  Guidance,  the  terms  "prisoners"  or 
"inmates"  include  ail  of  those  individuals, 
including  Immigration  and  Naturalization  Service 
(INS)  detainees  and  juveniles,  who  are  held  in  a 
facility  operated  by  a  recipient.  Certain  statutory, 
regulatory,  or  constitutional  mandates/rights  may 
apply  only  to  juveniles,  such  as  educational  rights, 
including  those  for  students  will  disabilities  or 
limited  English  proficiency.  Because  a  decision  by 
n  recipient  or  a  federal,  state,  or  local  entity  to  make 
an  activity  compulsory  serves  as  strong  evidence  of 
the  program's  importance,  the  obligation  to  provide 
language  services  may  differ  depending  upon 
whether  the  LEP  person  is  a  juvenile  or  an  adult 
inmate. 


J.  General  Principles 

Departments  of  corrections  also  have  a 
wide  variety  of  options  in  providing 
translation  services  appropriate  to  the 
particular  situation.  Bilingual  staff  competent 
in  interpreting,  in  person  or  by  phone,  pose 
one  option.  Additionally,  particular  prisons 
may  have  agreements  with  local  colleges  and 
universities,  interpreter  ser\'ices.  and/or 
community  organizations  lo  provide  paid  or 
volurjteer  competent  translators  under 
agreements  of  confidentiality  and 
impartiality.  Telephonic  interpretation 
services  may  offer  a  prudent  oral  interpreting 
option  for  prisons  with  very  few  and/or 
infrequent  prisoners  in  a  particular  language 
group.  Reliance  on  fellow  prisoners  is 
generally  not  appropriate.  Reliance  on  fellow 
prisoners  should  only  be  an  option  in 
unforeseeable  emergency  cirf:umstances; 
when  the  LEP  inmate  signs  a  waiver  that  is 
in  his/her  language  and  in  a  form  designed 
for  him/her  to  understand:  or  where  the  topic 
of  communication  is  not  sensitive, 
confidential,  important,  or  technical  in 
nature  and  the  prisoner  is  competent  in  the 
skill  of  interpreting. 

In  addition,  a  department  of  corrections 
that  receives  Federal  financial  assistance 
would  be  ultimately  responsible  for  ensuring 
that  LEP  inmates  have  meaningful  access 
within  a  prison  run  by  a  private  or  other 
entity  with  which  the  department  has 
entered  into  a  contract.  The  department  may 
provide  the  staff  and  materials  necessary  to 
provide  required  language  ser\ices.  or  it  may 
choose  to  require  the  entity  with  which  it 
contracted  to  provide  the  services  itself. 

2.  Applying  the  Four  Factors  Along  the 
Corrections  Continuum 

As  with  law  enforcement  activities,  critical 
and  predictable  contact  with  LEP  individuals 
po.ses  the  greatest  obligation  for  language 
services.  Corrections  facilities  have 
somewhat  greater  abilities  to  assess  the 
language  needs  of  those  they  encounter, 
although  inmate  populations  may  change 
rapidly  in  some  areas.  Contact  affecting 
health  and  safety,  length  of  stay,  and 
discipline  likely  present  the  most  critical 
situations  under  the  four-factor  analysis. 

a.  Assessment 

Each  department  of  corrections  that 
receives  Federal  financial  assistance  should 
assess  the  number  of  LEP  prisoners  who  are 
in  the  system,  in  which  prisons  they  are 
located,  and  the  languages  he  or  she  speaks. 
Each  prisoner's  LEP  status,  and  the  language 
he  or  she  speaks,  should  be  placed  in  his  or 
her  file.  Although  this  Guidance  and  Title  VJ 
are  not  meant  to  address  literacy  levels, 
agencies  should  be  aware  of  literacy 
problems  so  that  LEP  services  are  provided 
in  a  way  that  is  meaningful  and  useful  {e.g.. 
.  translated  written  materials  are  of  little  use 
to  a  nonliterate  inmate).  After  the  initial 
assessment,  new  LEP  prisoners  should  be 
identified  at  intake  or  oi^ientation.  and  the 
data  should  be  updated  aci:ordingly. 

b.  Intake/Orientation 

Intake/Orientation  plays  a  critical  role  not 
merely  in  the  system's  identification  of  LEP 
prisoners,  but  in  providing  those  prisoners 
with  fundamental  information  about  their 
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obligations  to  comply  with  system 
regulations,  participate  in  education  and 
training,  receive  appropriate  medical 
treatment,  and  enjoy  recreation.  Even  if  only 
one  prisoner  doesn't  understand  English,  that 
prisoner  should  likely  be  given  the 
opportunity  to  be  informed  of  the  rules, 
obligations,  and  opportunities  in  a  manner 
designed  effectively  to  communicate  these 
matters.  An  appropriate  analogy  is  the 
obligation  to  communicate  effectively  with 
deaf  pri.soners.  which  is  most  frequently 
accomplished  through  sign  language 
interpreters  or  written  materials.  Not  every 
prison  will  use  the  same  method  for 
providing  language  assistance.  Prisons  with 
large  numbers  of  Spanish-speaking  LEP 
prisoners,  for  example,  may  choose  to 
translate  written  rules,  notices,  and  other 
important  orientation  material  into  Spanish 
with  oral  instructions,  whereas  prisons  with 
very  few  such  inmates  may  choose  to  rely 
upon  a  telephonic  interpretation  service  or 
qualified  community  volunteers  to  assist. 

Example:  The  department  of  corrections  in 
a  state  with  a  5%  Haitian  Creole-speaking 
LEP  corrections  population  and  an  8% 
Spanish-speaking  LEP  population  receives 
Federal  financial  assistance  to  expand  one  of 
its  prisons.  The  department  of  corrections 
has  developed  an  intake  video  in  Haitian 
Creole  and  another  in  Spanish  for  all  of  the 
prisons  within  the  department  to  use  when 
orienting  new  prisoners  who  are  LEP  and 
speak  one  of  those  languages.  In  addition,  the 
department  provides  inmates  with  an 
opportunity  to  ask  questions  and  discuss 
intake  information  through  either  bilingual 
staff  who  are  competent  in  interpreting  and 
who  are  present  at  the  orientation  or  who  are 
patched  in  by  phone  to  act  as  interpreters. 
The  department  also  has  an  agreement 
whereby  some  of  its  prisons  house  a  small 
number  of  INS  detainees.  For  those  detainees 
or  other  inmates  who  are  LEP  and  do  not 
speak  Haitian  Creole  or  Spanish,  the 
department  has  created  a  list  of  sources  for 
interpretation,  including  department  staff, 
contract  interpreters,  university  resources, 
and  a  telephonic  interpretation  service.  Each 
person  receives  at  least  an  oral  explanation 
of  the  rights,  rules,  and  opportunities.  These 
actions  constitute  strong  evidence  of 
compliance.  Example: 

A  department  of  corrections  that  receives 
Federal  financial  assistance  determines  that, 
even  though  the  state  in  which  it  resides  has 
a  law  declaring  English  the  official  language, 
it  should  still  ensure  that  LEP  prisoners 
understand  the  rules,  rights,  and 
opportunities  and  have  meaningful  access  to 
important  information  and  services  at  the 
state  prisons.  Despite  the  state's  official 
English  law.  the  Title  VI  regulations  apply  to 
the  department  of  corrections. 

c.  Disciplinary  Action 

When  a  prisoner  who  is  LEP  is  the  subject 
of  disciplinary  action,  the  prison,  where 
appropriate,  should  provide  language 
assistance.  That  assistance  should  ensure  that 
the  LEP  prisoner  had  adequate  notice  of  the 
rule  in  question  and  is  meaningfully  able  to 
understand  and  participate  in  the  process 
afforded  prisoners  under  those 
circumstances.  As  noted  previously,  fellow 


inmates  should  generally  not  serve  as 
interpreters  in  disciplinary  hearings. 

d.  Health  and  Safety 

Prisons  providing  health  services  should 
refer  to  the  Department  of  Health  and  Human 
Services'  guidance*  regarding  health  care 
providers'  Title  VI  and  Title  VI  regulatory 
obligations,  as  well  as  with  this  Guidance. 

Health  care  services  are  obviously 
extremely  important.  How  access  to  those 
services  is  provided  depends  upon  the  four- 
factor  analysis.  If.  for  instance,  a  prison 
serves  a  high  proportion  of  LEP  individuals 
who  speak  Spanish,  then  the  prison  health 
care  provider  should  likely  have  available 
qualified  bilingual  medical  staff  or 
interpreters  versed  in  medical  terms.  If  the 
population  of  LEP  individuals  is  low,  then 
the  prison  may  choose  instead,  for  example, 
to  rely  on  a  local  community  volunteer 
program  that  provides  qualified  interpreters 
through  a  university.  Due  to  the  private 
nature  of  medical  situations,  only  in 
unpredictable  emergency  situations  or  in 
non-emergency  cases  where  the  inmate  has 
waived  rights  to  a  non-inmate  interpreter 
would  the  use  of  other  bilingual  inmates  be 
appropriate. 

e.  Participation  Affecting  Length  of  Sentence 

If  a  prisoner's  LEP  status  makes  him/her 
unable  to  participate  in  a  particular  program, 
such  a  failure  to  participate  should  not  be 
used  to  adversely  impact  the  length  of  stay 
or  significantly  affect  the  conditions  of 
imprisonment.  Prisons-have  options  in  how 
to  apply  this  standard.  For  instance,  prisons 
could:  (1)  Make  the  program  accessible  to  the 
LEP  inmate;  (2)  identify  or  develop  substitute 
or  alternative,  language-accessible  programs, 
or  (3)  waive  the  requirement. 

Example:  State  law  provides  that  otherwise 
eligible  prisoners  may  receive  early  release  if 
they  take  and  pass  an  alcohol  counseling 
program.  Given  the  importance  of  early 
release.  LEP  prisoners  should,  where 
appropriate,  be  provided  access  to  this 
prerequisite  in  some  fashion.  How  that  access 
is  provided  depends  on  the  three  factors 
other  than  importance.  If,  for  example,  there 
are  many  LEP  prisoners  speaking  a  particular 
language  in  the  prison  system,  the  class 
could  be  provided  in  that  language  for  those 
inmates.  If  there  were  far  fewer  LEP  prisoners 
speaking  a  particular  language,  the  prison 
might  still  need  to  ensure  access  to  this 
prerequisite  because  of  the  importance  of 
early  release  opportunities.  Options  include, 
for  example,  use  of  bilingual  teachers, 
contract  interpreters,  or  community 
volunteers  to  interpret  during  the  class, 
reliance  on  videos  or  written  explanations  in 
a  language  the  inmate  understands,  and/or 
modification  of  the  requirements  of  the  class 
to  meet  the  LEP  individual's  ability  to 
understand  and  communicate. 

f.  ESL  Classes 

States  often  mandate  English-as-a-Second 
language  (ESL)  classes  for  LEP  inmates. 
Nothing  in  this  Guidance  indicates  how 
recipients  should  address  such  mandates. 


*  A  copy  of  that  guidance  can  be  found  on  the 
HHS  Web  site  at  http://\i'vw.hhs.gov/6cr/lep.  and  at 
http://wvfw.usdoj.gov/crt/cor. 


But  recipients  should  not  overlook  the  long- 
term  positive  impacts  of  incorporating  or 
offering  ESL  programs  in  parallel  with 
language  assistance  services  as  one  possible 
strategy  for  ensuring  meaningful  access.  ESL 
courses  can  serve  as  an  important  adjunct  to 
a  proper  LEP  plan  in  prisons  because,  as 
prisoners  gain  proficiency  in  English,  fewer 
language  services  are  needed.  However,  the 
fact  that  ESL  classes  are  made  available  does 
not  obviate  the  need  to  provide  meaningful 
access  for  prisoners  who  are  not  yet  English 
proficient. 

g.  Community  Corrections 

This  guidance  also  applies  to  community 
corrections  programs  that  receive,  directly  or 
indirectly.  Federal  financial  assistance.  For 
them,  the  most  frequent  contact  with  LEP 
individuals  will  be  with  an  offender,  a 
victim,  or  the  family  members  of  either,  but 
may  also  include  witnesses  and  community 
members  in  the  area  in  which  a  crime  was 
committed. 

As  with  other  recipient  activities, 
community  corrections  programs  should 
apply  the  four  factors  and  determine  areas 
where  language  services  are  most  needed  and 
reasonable.  Important  oral  communications 
include,  for  example:  interviews;  explaining 
conditions  of  probations/release;  developing 
case  plans;  setting  up  referrals  for  services; 
regular  supervision  contacts;  outlining 
violations  of  probations/parole  and 
recommendations;  and  making  adjustments 
to  the  case  plan.  Competent  oral  language 
services  for  LEP  persons  are  important  for 
each  of  these  types  of  communication. 
Recipients  have  great  flexibility  in 
determining  how  to  provide  those  services. 

Just  as  with  all  language  services,  it  is 
important  that  language  services  be 
competent.  Some  knowledge  of  the  legal 
system  may  be  necessary  in  certain 
circumstances.  For  example,  special  attention 
should  be  given  to  the  technical 
interpretation  skills  of  interpreters  used 
when  obtaining  information  from  an  offender 
during  pre-sentence  and  violation  of 
probation/parole  investigations  or  in  other 
circumstances  in  which  legal  terms  and  the 
results  of  inaccuracies  could  impose  an 
enormous  burden  on  the  LEP  person. 

In  addition,  just  as  with  other  recipients, 
corrections  programs  should  identify  vital 
written  materials  for  probation  and  parole 
that  should  be  translated  when  a  significant 
number  or  proportion  of  LEP  individuals  that 
speak  a  particular  language  is  encountered. 
Vital  documents  in  this  context  could 
include,  for  instance:  probation/parole 
department  descriptions  and  grievance 
procedures,  offender  rights  information,  the 
pre-sentence/release  investigation  report, 
notices  of  alleged  violations,  sentencing/ 
release  orders,  including  conditions  of 
parole,  and  victim  impact  statement 
questionnaires. 

C.  Other  Types  of  Recipients 

DOJ  provides  Federal  financial  assistance 
to  many  other  types  of  entities  and  programs, 
including,  for  example,  courts,  juvenile 
justice  programs,  shelters  for  victims  of 
domestic  violence,  and  domestic  violence 
prevention  programs.  The  Title  VI 
regulations  and  this  Guidance  apply  to  those 
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entities.  Examples  involving  some  of  those 
recipients  follow:  ^ 

Courts 

Application  of  the  four-factor  analysis 
I  squires  recipient  courts  to  ensure  that  LEP 
parties  and  witnesses  receive  competent 
language  services,  consistent  with  the  four- 
factor  analysis.  At  a  minimum,  every  effort 
should  be  taken  to  ensure  competent 
interpretation  for  LEP  individuals  during  all 
hearings,  trials,  and  motions  during  which 
the  LEP  individual  must  and/or  may  be 
present.  When  a  recipient  court  appoints  an 
attorney  to  represent  an  LEP  defendant,  the 
court  should  ensure  that  either  the  attorney 
is  proficient  in  the  LEP  person's  language  or 
that  a  competent  interpreter  is  provided 
during  consultations  between  the  attorney 
and  the  LEP  person. 

Many  states  have  created  or  adopted 
certification  procedures  for  court 
interpreters.  This  is  one  way  for  recipients  to 
ensure  competency  of  interpreters.  Where 
certification  is  available,  courts  should 
consider  carefully  the  qualifications  of 
interpreters  who  are  not  certified.  Courts  will 
not,  however,  always  be  able  to  find  a 
certified  interpreter,  particularly  for  less 
frequently  encountered  languages.  In  a 
courtroom  or  administrative  hearing  setting, 
the  use  of  informal  interpreters,  such  as 
family  members,  friends,  and  caretakers, 
would  not  be  appropriate. 

Example:  A  state  court  receiving  DOI 
Federal  financial  assistance  has  frequent 
contact  with  LEP  individuals  as  parties  and 
witnesses,  but  has  experienced  a  shortage  in 
certified  interpreters  in  the  range  of 
languages  encountered.  State  court  officials 
work  with  training  and  testing  consultants  to 
broaden  the  number  of  certified  interpreters 
available  in  the  top  several  languages  spoken 
by  LEP  individuals  in  the  state.  Because 
resources  are  scarce  and  the  development  of 
tests  expensive,  state  court  officials  decide  to 
partner  with  other  states  that  have  already 
established  agreements  to  share  proficiency 
tests  and  to  develop  new  ones  together.  The 
state  court  officials  also  look  to  other  existing 
state  plans  for  examples  of:  codes  of 
professional  conduct  for  interpreters; 
mandatory  orientation  and  basic  training  for 
interpreters;  interpreter  proficiency  tests  in 
Spanish  and  Vietnamese  language 
interpretation;  a  written  test  in  English  for 
interpreters  in  all  languages  covering 
professional  responsibility,  basic  legal  term 
definitions,  court  procedures,  etc.  They  are 
considering  working  with  other  states  to 
expand  testing  certification  programs  in 
coming  years  to  include  several  other  most 
frequently  encountered  languages.  These 
actions  constitute  strong  evidence  of 
compliance. 

Many  individuals,  while  able  to 
I  ;ommunicate  in  English  to  some  extent,  are 
I  till  LEP  insofar  as  ability  to  understand  the 
terms  and  precise  language  of  the  courtroom. 
Courts  should  consider  carefully  whether  a 
person  will  'oe  able  to  understand  and 


'  As  used  in  this  appendix,  the  word  "court"  or 
'  courts"  includes  admioistralive  adjudicalof)' 
I  ystems  or  administrative  hearings  administered  or 
I  onducted  by  a  recipient. 


communicate  effectively  in  the  stressful  role 
of  a  witness  or  party  and  in  situations  where 
knowledge  of  language  subtleties  and/or 
technical  terms  and  concepts  are  involved  or 
where  key  determinations  are  made  based  on 
credibility. 

Example:  Judges  in  a  county  court 
receiving  Federal  financial  assistance  have 
adopted  a  voir  dire  for  determining  a  witness' 
need  for  an  interpreter.  The  voir  dire  avoids 
questions  that  could  be  answered  with  "yes" 
or  "no."  It  includes  questions  about  comfort 
level  in  English,  and  questions  that  require 
active  responses,  such  as:  "How  did  you 
come  to  court  today?"  etc.  The  judges  also 
ask  the  witness  more  complicated  conceptual 
questions  to  determine  the  extent  of  the 
person's  proficiency  in  English.  These 
actions  constitute  strong  evidence  of 
compliance. 

Example:  A  court  encounters  a  domestic 
violence  victim  who  is  LEP.  Even  though  the 
court  is  located  in  a  state  where  English  has 
been  declared  the  official  language,  it 
employs  a  competent  interpreter  to  ensure 
meaningful  access.  Despite  the  state's  official 
English  law,  the  Title  VI  regulations  apply  to 
the  court. 

When  courts  experience  low  numbers  or 
proportions  of  LEP  individuals  from  a 
particular  language  group  and  infrequent 
contact  with  that  language  group,  creation  of 
a  new  certification  test  for  interpreters  may 
be  overly  burdensome.  In  such  cases,  other 
methods  should  be  used  to  determine  the 
competency  of  interpreters  for  the  court's 
purposes. 

Example:  A  witness  in  a  county  court  in  a 
large  city  speaks  Urdu  and  not  English.  The 
jurisdiction  has  no  court  interpreter 
certification  testing  for  Urdu  language 
interpreters  because  very  few  LEP 
individuals  encountered  speak  Urdu  and 
there  is  no  such  test  available  through  other 
states  or  organizations.  However,  a  non- 
certified  interpreter  is  available  and  has  been 
given  the  standard  English-language  test  on 
court  processes  and  interpreter  ethics.  The 
judge  brings  in  a  .second,  independent, 
bilingual  Urdu-speaking  person  from  a  local 
university,  and  asks  the  prospective 
interpreter  to  interpret  the  judge's 
conversation  with  the  second  individual.  The 
judge  then  asks  the  second  Urdu  speaker  a 
series  of  questions  designed  to  determine 
whether  the  interpreter  accurately 
interpreted  their  conversation.  Given  the 
infrequent  contact,  the  low  number  and 
proportion  of  Urdu  LEP  individuals  in  the 
area,  and  the  high  cost  of  providing 
certification  tests  for  Urdu  interpreters,  this 
"second  check"  solution  may  be  one 
appropriate  way  of  ensuring  meaningful 
access  to  the  LEP  individual. 

Example:  In  order  to  minimize  the 
necessity  of  the  type  of  intense  judicial 
intervention  on  the  issue  of  quality  noted  in 
the  previous  example,  the  court 
administrators  in  a  jurisdiction,  working 
closely  with  interpreter  and  translator 
associations,  the  bar.  judges,  and  community 
groups,  have  developed  and  disseminated  a 
stringent  set  of  qualifications  for  court 
interpreters.  The  state  has  adopted  a 
certification  test  in  several  languages.  A 
questionnaire  and  qualifications  process 


helps  identify  qualified  interpreters  even 
when  certified  interpreters  are  not  available 
to  meet  a  particular  language  need.  Thus,  the 
court  administrators  create  a  pool  from 
which  judges  and  attorneys  can  choose.  A 
team  of  court  personnel,  judges,  interpreters, 
and  others  have  developed  a  recommended 
interpreter  oath  and  a  set  of  frequently  asked 
questions  and  answers  regarding  court 
interpreting  that  have  been  provided  to 
judges  and  clerks.  The  frequently  asked 
questions  include  information  regarding  the 
use  of  team  interpreters,  breaks,  the  types  of 
interpreting  (consecutive,  simultaneous, 
summary,  and  sight  translations)  and  the 
professional  standards  for  use  of  each  one. 
and  suggested  questions  for  determining 
whether  an  LEP  witness  is  effectively  able  to 
communicate  through  the  interpreter. 
Information  sessions  on  the  use  of 
interpreters  are  provided  for  judges  and 
derks.  These  actions  constitute  strong 
evidence  of  compliance. 

Another  key  to  successful  use  of 
interpreters  in  the  courtroom  is  to  ensure  that 
everj'one  in  the  process  understands  the  role 
of  the  interpreter. 

Example:  Judges  in  a  recipient  court 
administer  a  standard  oath  to  each  interpreter 
and  make  a  statement  to  the  jury  that  the  role 
of  the  interpreter  is  to  interpret,  verbatim,  the 
questions  posed  to  the  witness  and  the 
witness'  response.  The  jury  should  focus  on 
the  words,  not  the  non-verbals,  of  the 
interpreter.  The  judges  also  clarify'  the  role  of 
the  interpreter  to  the  witness  and  the 
attorneys.  These  actions  constitute  strong 
evidence  of  compliance. 

Just  as  corrections  recipients  should  take 
care  to  ensure  that  eligible  LEP  individuals 
have  the  opportunity  to  reduce  the  term  of 
their  sentence  to  the  same  extent  that  non- 
L£P  individuals  do,  courts  should  ensure 
that  LEP  persons  have  access  to  programs 
that  would  give  them  the  equal  opportunity 
to  avoid  serving  a  sentence  at  all. 

Example:  An  LEP  defendant  should  be 
given  the  same  access  to  alternatives  to 
sentencing,  such  as  anger  management, 
batterers'  treatment  and  intervention,  and 
alcohol  abuse  counseling,  as  is  given  to  noh- 
LEP  persons  in  the  same  circumstances. 

Courts  have  significant  contact  with  the 
public  outside  of  the  courtroom.  Providing 
meaningful  access  to  the  legal  process  for 
LEP  individuals  might  require  more  than  just 
providing  interpreters  in  the  courtroom. 
Recipient  courts  should  assess  the  need  for 
language  services  all  along  the  process, 
particularly  in  areas  with  high  numbers  of 
unrepresented  individuals,  such  as  family, 
landlord-tenant,  traffic,  and  small  claims 
courts. 

Example:  Only  twenty  thousand  people 
live  in  a  rural  county.  The  county  superior 
court  receives  DOJ  funds  but  does  not  have 
a  budget  comparable  to  that  of  a  more- 
populous  urbanized  county  in  the  state.  Over 
1000  LEP  Hispanic  immigrants  have  settled 
in  the  rural  county.  The  urbanized  county 
also  has  more  than  1000  LEP  Hispanic 
immigrants.  Both  counties  have  "how  to" 
materials  in  English  helping  unrepresented 
individuals  negotiate  the  family  court 
processes  and  providing  information  for 
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victims  of  domestic  violence.  The  urban 
county  has  taken  the  lead  in  developing 
Spanish-language  translations  of  materials 
that  would  explain  the  process.  The  rural 
county  modifies  these  slightly  with  the 
assistance  of  family  law  and  domestic 
violence  advocates  serving  the  Hispanic 
community,  and  thereby  benefits  from  the 
work  of  the  urban  county.  Creative  solutions, 
such  as  sharing  resources  across  jurisdictions 
and  working  with  local  bar  associations  and 
community  groups,  can  help  overcome 
serious  financial  concerns  in  areas  with  few 
resources. 

There  may  be  some  instances  in  which  the 
four-factor  analysis  of  a  particular  portion  of 
a  recipient's  program  leads  to  the  conclusion 
that  language  services  are  not  ciurently 
required.  For  instance,  the  four-factor 
analysis  may  not  necessarily  require  that  a 
purely  voluntary  tour  of  a  ceremonial 
courtroom  be  given  in  languages  other  than 
English  by  courtroom  personnel,  because  the 
relative  importance  may  not  warrant  such 
services  given  an  application  of  the  other 
factors.  However,  a  court  may  decide  to 
provide  such  tours  in  languages  other  than 
English  given  the  demographics  and  the 
interest  in  the  court.  Because  the  analysis  is 
fact-dependent,  the  same  conclusion  may  not 
be  appropriate  with  respect  to  all  tours. 

Just  as  with  police  departments,  courts 
and/or  particular  divisions  within  courts  may 
have  more  contact  with  LEP  individuals  than 
an  assessment  of  the  general  population 
would  indicate.  Recipients  should  consider 
that  higher  contact  level  when  determining 
the  number  or  proportion  of  LEP  individuals 
in  the  contact  population  and  the  frequency 
of  such  contact. 

Example:  A  county  has  very  few  residents 
who  are  LEP.  However,  many  Vietnamese- 
speaking  LEP  motorists  go  through  a  major 
freeway  running  through  the  county  that 
connects  two  areas  with  high  populations  of 
Vietnamese  speaking  LEP  individuals.  As  a 
result,  the  Traffic  Division  of  the  county 
court  processes  a  large  number  of  LEP 
persons,  but  it  has  taken  no  steps  to  train 
staff  or  provide  forms  or  other  language 
access  in  that  Division  because  of  the  small 
number  of  LEP  individuals  in  the  county. 
The  Division  should  assess  the  number  and 
proportion  of  LEP  individuals  processed  by 
the  Division  and  the  frequency  of  such 
contact.  With  those  numbers  high,  the  Traffic 
Division  may  find  that  it  needs  to  provide 
key  forms  or  instructions  in  Vietnamese.  It 
may  also  Hnd,  from  talking  with  community 
groups,  that  many  older  Vietnamese  LEP 
individuals  do  not  read  Vietnamese  well,  and 
that  it  should  provide  oral  language  services 
as  well.  The  court  may  already  have 
Vietnamese-speaking  staff  competent  in 
interpreting  in  a  different  section  of  the 
court;  it  may  decide  to  hire  a  Vietnamese- 
speaking  employee  who  is  competent  in  the 
skill  of  interpreting;  or  it  may  decide  that  a 
telephonic  interpretation  service  suffices. 

2.  Juvenile  Justice  Programs 

DOJ  provides  funds  to  many  juvenile 
justice  programs  to  which  this  Guidance 
applies.  Recipients  should  consider  LEP 
parents  when  minor  children  encounter  the 
legal  system.  Absent  an  emergency. 


recipients  are  strongly  discouraged  from 
using  children  as  interpreters  for  LEP 
parents. 

Example:  A  county  coordinator  for  an  anti- 
gang  program  operated  by  a  DOJ  recipient  has 
noticed  that  increasing  numbers  of  gangs 
have  formed  comprised  primarily  of  LEP 
individuals  speaking  a  particular  foreign 
language.  The  coordinator  may  choose  to 
assess  the  number  of  LEP  youths  at  risk  of 
involvement  in  these  gangs,  so  that  she  can 
determine  whether  the  program  should  hire 
a  counselor  who  is  bilingual  in  the  particular 
language  and  English,  or  provide  other  types 
of  language  services  to  the  LEP  youths. 

When  applying  the  four  factors,  recipients 
encountering  juveniles  should  take  into 
account  that  certain  programs  or  activities 
may  be  even  niore  critical  and  difficult  to 
access  for  juveniles  than  they  would  be  for 
adults.  For  instance,  although  an  adult 
detainee  may  need  some  language  services  to 
access  family  members,  a  juvenile  being 
detained  on  immigration-related  charges  who 
is  held  by  a  recipient  may  need  more 
language  services  in  order  to  have  access  to 
his  or  her  parents. 

3.  Domestic  Violence  Prevention/Treatment 
Programs 

Several  domestic  violence  prevention  and 
treatment  programs  receive  EHDJ  financial 
assistance  and  thus  must  apply  this  Guidance 
to  their  programs  and  activities.  As  with  all 
other  recipients,  the  mix  of  services  needed 
should  be  determined  afrer  conducting  the 
four-factor  analysis.  For  instance,  a  shelter 
for  victims  of  domestic  violence  serving  a 
largely  Hispanic  area  in  which  many  people 
are  LEP  should  strongly  consider  accessing 
qualified  bilingual  counselors,  staff,  and 
volunteers,  whereas  a  shelter  that  has 
experienced  almost  no  encounters  with  LEP 
persons  and  serves  an  area  with  very  few  LEP 
persons  may  only  reasonably  need  access  to 
a  telephonic  interpretation  service. 
Experience,  program  modifications,  and 
demographic  changes  may  require 
modifications  to  the  mix  over  time. 

Example:  A  shelter  for  victims  of  domestic 
violence  is  operated  by  a  recipient  of  DOJ 
funds  and  located  in  an  area  where  15 
percent  of  the  women  in  the  service  area 
speak  Spanish  and  are  LEP.  Seven  percent  of 
the  women  in  the  service  area  speak  various 
Chinese  dialects  and  are  LEP.  The  shelter 
uses  competent  community  volunteers  to 
help  translate  vital  outreach  materials  into 
Chinese  (which  is  one  written  language 
despite  many  dialects)  and  Spanish.  The 
shelter  hotline  has  a  menu  providing  key 
information,  such  as  location,  in  English, 
Spanish,  and  two  of  the  most  common 
Chinese  dialects.  Calls  for  immediate 
assistance  are  handled  by  the  bilingual  staff. 
The  shelter  has  one  counselor  and  several 
volunteers  fluent  in  Spanish  and  English. 
Some  volunteers  are  fluent  in  different 
Chinese  dialects  and  in  English.  The  shelter 
works  with  community  groups  to  access 
interpreters  in  the  several  Chinese  dialects 
that  they  encounter.  Shelter  staff  train  the 
community  volunteers  in  the  sensitivities  of 
domestic  violence  intake  and  counseling. 
Volunteers  sign  confidentiality  agreements. 
The  shelter  is  looking  for  a  grant  to  increase 


its  language  capabilities  despite  its  tiny 
budget.  These  actions  constitute  strong 
evidence  of  compliance. 

(FR  Doc.  02-15207  Filed  6-17-02;  8:45  am] 
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DEPARTMErfT  OF  JUSTICE 

Antitrust  Division 

UnKed  States  v.  Computer  Associates 
Intemationai,  inc.;  Proposed  Finai 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(bHh).  that  a  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  Columbia  in  United  States  of 
America  v.  Computer  Associates 
Intemationai,  Inc.  and  Platinum 
technology  Intemationai,  inc..  Civil 
Action  No.  1:01CV02062  (GK).  On 
September  28,  2001,  the  United  States 
filed  a  Complaint  alleging  that  the 
Defendants'  conduct  surrounding  the 
acquisition  of  Platinvim  technology 
Intemationai,  inc.  by  Computer 
Associates  Intemationai,  Inc.  (CA) 
violated  Section  1  of  the  Shemian  Act 
(15  U.S.C.  1)  and  section  7a  of  the 
Clayton  Act  {15  U.S.C.  18(a)),  commonly 
known  as  the  Hart-Scott-Rodino 
("HSR")  Act.  The  Complaint  alleges  that 
the  Defendants  violated  Section  1  of  the 
Sheraian  Act  by  entering  into  an 
agreement  that  restricted  Platiniun's 
ability  to  offer  price  discounts  to 
customers  during  the  time  period  before 
they  consummated  their  merger.  The 
proposed  Final  Judgment  enjoins  CA 
and  futiu^  merger  partners  from 
engaging  in  similar  conduct.  The 
proposed  Final  Judgment  also  requires 
that  the  Defendants  pay  a  civil  penalty 
to  resolve  the  HSR  Act  violation.  The 
civil  penalty  component  of  the  proposed 
Final  Judgment  is  not  open  to  public 
comment.  Copies  of  the  Complaint, 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington, 
DC,  in  Room  200,  325  Seventh  Street, 
NW.,  on  the  Department  of  Justice  Web 
site  at  http://www.usdoj.gov/atr,  and  at   . 
the  Office  of  the  Clerk  of  the  United 
States  District  Court  for  the  District  of 
Columbia,  333  Constitution  Avenue, 
NW.,  Washington,  DC  20001. 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
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thould  be  directed  to  Renata  B.  Hesse, 
Chief,  Networks  &  Technology  Section, 
Antitrust  Division.  U.S.  Department  of 
Justice.  600  E  Street,  NW.,  Suite  9500, 
Washington,  DC  20530  (telephone  (202) 
307-6200). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations. 

United  States  District  Court  for  the 
District  of  Columbia 

(Civil  No.  01-02062  (GK)I 

United  States  of  America,  PlaintifiT,  v. 
Computer  Associates  Intemationai,  Inc. 
and  Platinum  Technology 
Intemationai,  Inc.,  Defendants 

Stipulation  and  Order 

II    It  is  hereby  stipulated  by  and  between 
the  undersigned  parties,  through  their 

I  respective  counsel,  as  follows: 

1.  The  Court  has  jimsdicti on  over  the 
subject  matter  of  plaintiffs  Complaint 
alleging  defendants  Computer 
Associates  Intemationai.  Inc.  ("CA") 
and  Platiniun  technology  Intemationai, 
inc.  ("Platinum")  violated  section  1  of 
the  Sherman  Act  (15  U.S.C.  1)  and 
Section  7A  of  the  Clayton  Act  (15  U.S.C. 
18(a)),  and  over  each  of  the  parties 
hereto,  and  venue  of  this  action  is 
proper  in  the  United  States  District 
Court  for  the  District  of  Columbia.  The 
defendants  authorize  Richard  L.  Rosen. 
Esq.  of  Arnold  &  Porter  to  accept  service 
of  all  process  in  this  matter  on  their 
behalf. 

I   2.  The  parties  stipulate  that  a  Final 
judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedure  and  Penalties 
Act  (15  U.S.C.  16).  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  Plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

3.  CA  shall  abide  by  and  comply  with 
the  provisions  of  the  proposed  Final 
Judgment  pending  entry  of  the  Final 
Judgment  by  the  Court,  or  until 
expiration  of  time  for  all  appeals  of  any 
Court  mling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  they 
were  in  full  force  and  effect  as  an  order 
of  the  Court. 

4.  The  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 


in  writing  by  the  parties  and  submitted 
to  the  Court. 

5.  In  the  event  that  Plaintiff 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  in  the  event  that 
the  proposed  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation,  the 
time  has  expired  for  all  appeals  of  any 
Court  mling  declining  entry  of  the 
proposed  Final  Judgment,  and  the  Court 
has  not  otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

6.  The  parties'  execution  of  this 
Stipulation  and  entry  of  the  Final 
Judgment  settles,  discharges,  and 
releases  any  and  all  claims  of  the 
plaintiff  for  civil  penalties  against: 

(a)  Defendant  CA,  its  directors, 
officers,  employees,  and  agents,  for 
failure  to  comply  with  the  waiting 
period  requirements  of  §  7A  of  the 
Clayton  Act,  15  U.S.C.  18(a),  arising 
fi'om  the  acquisition  of  Platiniun  by  CA; 
and 

(b)  Defendant  Platiniun,  its  directors, 
officers,  employees  and  agents,  for 
failure  to  comply  with  the  waiting 
period  requirements  of  §  7A  of  the 
Clayton  Act,  15  U.S.C.  18(a).  arising 
from  the  acquisition  of  Platinum  by  CA. 

Respectfully  submitted. 

For  Plaintiff,  United  States  of  America. 

James  J.  Tierney  (D.C.  Bar  No.  434610). 
U.S.  Department  of  Justice,  Antitrust 
Division,  Networks  6-  Technology  Section, 
600  E  Street.  NW.,  Suite  9500,  Washington, 
DC  20530.  Tel:  (202)  307-0797.  Fax:  (202) 
616-8544. 

Dated:  April  23.  2002. 

For  Defendants.  Computer  Associates 
International.  Inc.  and  Platinum  Technology 
International.  Inc. 

Richard  L.  Rosen  (D.C.  Bar  No.  307231), 
Arnold  &■  Porter.  555  Twelfth  Street.  NW.. 
Washington,  DC  20004-1206,  Tel:  (202)  942- 
5499.  Fax:  (202)  942-5999. 

Order 

The  Court  having  considered  the 
parties'  Joint  Motion  for  Entry  of 
Stipulation  and  Order,  and  upon 
consent  of  the  parties, 

It  is  hereby  ordered  that  defendants 
shall  abide  by  and  comply  with  all 
terms  and  provisions  of  the  proposed 
Final  Judgment  pending  compliance 
with  the  requirements  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16. 

Dated: 


United  States  District  Court  Judge 
Parties  Entitled  to  Notice  of  Entry  of  Order 
Counsel  for  the  United  States 

Renata  B.  Hesse,  Esq. 

James  J.  Tierney,  Esq. 

U.S.  Department  of  Justice,  Antitrust 

Division,  Networks  6-  Technology  Section, 

600  E  Street.  N.W..  Suite  9500.  Washington. 

D.C.  20530.  Tel:  (202)  307-0797.  Fax:  (202) 

616-8544 

Counsel  for  Computer  Associates 
International,  Inc.  and  Platinum  technology 
International,  inc. 

Richard  L.  Rosen,  Esq. 
Arnold  B-  Porter.  555  Twelfth  Str^t,  N.W.. 
Washington.  D.C.  20004-1206.  Tel:  (202) 
942-5499,  Fax:  (202)  942-5999 

United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America,  Plaintiff,  v. 
Computer  Associates  Intemationai, 
Inc.;  and  Platinum  Technology 
International,  Inc.,  Defendants 

Final  Judgment 

Whereas,  Plaintiff  United  States  of 
America  filed  its  Complaint  on 
September  28,  2001,  alleging  that 
Defendants  Computer  Associates 
Intemationai,  Inc.  ("CA")  and  Platinum 
tecAnoyogy  Intemationai,  inc. 
("Platinum")  violated  Section  1  of  the 
Sherman  Act  (15  U.S.C.  1),  and  Section 
7A  of  the  Clayton  Act  (15  U.S.C.  18(a)), 
commonly  known  as  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976  (the  "HSR  Act"),  and  Plaintiff  and 
Defendants,  by  their  respective 
attorneys,  have  consented  to  the  entry  of 
this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
£ind  without  this  Final  Judgment 
constituting  any  evidence  against,  or 
any  admission  by,  any  party  regarding 
any  such  issue  of  fact  or  law; 

And  whereas  Defendant  CA  agrees  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court; 

Now,  therefore,  before  any  testimony 
is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  the  consent  of  the  parties,  it 
is  ordered,  adjudged  and  decreed: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  and  each  of  the  parties 
to  this  action.  The  Complaint  states 
claims  upon  which  relief  may  be 
granted  against  Defendants  under 
Section  1  of  the  Sherman  Act  (15  U.S.C. 
1),  and  section  7A  of  the  Clayton  Act  (15 
U.S.C.  18a). 

//.  Definitions 
As  used  in  this  Final  Judgment: 


41474 


Federal  Register / Vol.  67,  No.  117/Tuesday,  June  18,  2002/Notices 


(A)  "Agreement"  means  any 
agreement,  understanding  or  plan, 
formal  or  informal,  written  or  unwritten. 

(B)  "Bid"  means  any  bid,  offer,  or 
proposal,  formal  or  informal,  written  or 
unwritten,  to  sell,  lease,  license,  or 
otherwise  supply  any  product  or 
service,  including,  but  not  limited  to, 
any  such  bid.  offer,  or  proposal  to 
renew,  extend  or  otherwise  revise  any 
existing  contract  to  provide  any  product 
or  service. 

(C)  "Bid  information"  means  all 
information  relating  to  any  bid, 
including  the  names  of  prospective 
customers  and  the  prices,  terms  or  other 
conditions  of  sale. 

(D)  "CA"  means  Defendant  Computer 
Associates  International,  Inc.,  and  its 
parents,  subsidiaries  (including 
Platinum  fecA/io^ogy  International,  inc.], 
successors  and  assigns,  directors, 
officers,  managers,  agents,  and 
employees,  and  any  other  person  acting 
for,  on  behalf  of,  or  under  the  control  of 
them. 

(E)  "Person"  or  "party"  means  any 
individual,  partnership,  firm, 
corporation,  association,  or  other  legal 
or  business  entity. 

(F)  "Pre-consummation  period" 
means  the  period  of  time  between  the 
signing  of  an  agreement  to  acquire, 
directly  or  indirectly,  any  voting 
securities  or  assets  of  another  person, 
and  the  earlier  of  the  expiration  or 
termination  of  the  waiting  period  under 
the  HSR  Act  or  the  closing  of  the 
acquisition  transaction. 

lU.  Applicability 

This  Final  Judgment  applies  to  CA, 
including  each  of  its  directors,  officers, 
managers,  agents,  employees,  parents, 
subsidiaries,  successors  and  assigns, 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  have  received  actual  notice  of 
this  Final  Judgment  by  personal  service 
or  otherwise. 

IV.  Prohibited  Conduct 

CA  is  enjoined,  directly  or  indirectly, 
from  entering  into,  maintaining  or 
enforcing  any  agreement  with  an 
acquiring  or  to-be-acquired  person  that, 
during  the  pre-consummation  period: 

(A)  establishes  any  price  or  discount 
for  any  product  or  service  of  the  other 
party  to  be  purchased,  used  or  re-sold  in 
the  United  States. 

(B)  grants  to  one  party  to  the 
transaction  the  right  to  negotiate, 
approve  or  reject  any  bid  or  customer 
contract  for  any  product  or  service  of 
the  other  party  to  be  purchased,  used  or 
re-sold  in  the  United  States;  and 

(C)  requires  a  party  to  provide  bid 
information  to  the  other  party  for  any 


product  or  service  to  be  purchased,  used 
or  re-sold  in  the  United  States. 

V.  Permitted  Conduct 

Nothing  in  Section  IV  shall  prohibit 
CA  and  another  party  to  a  contemplated 
or  proposed  acquisition  fi'om: 

(A)  Agreeing  that  the  to-be  acquired 
person  during  the  pre-consummation 
period  shall  continue  to  operate  in  the 
ordinary  course  of  business  consistent 
with  past  practices; 

(B)  conditioning  the  transaction  on  a 
requirement  that  the  to-be  acquired 
person  dimng  the  pre-consummation 
period  not  engage  in  conduct  that  would 
cause  a  material  adverse  change  in  the 
business; 

(C)  agreeing  that  the  to-be  acquired 
person  during  the  pre-consummation 
period  shall  not  offer  or  enter  into  any 
contract  that  grants  any  person 
enhanced  rights  or  refunds  upon  the 
change  of  control  of  the  to-be  acquired 
person: 

(D)  agreeing  that  either  party  may 
conduct  reasonable  and  customary  due 
diligence  prior  to  closing  the 
transaction,  and  conducting  such  due 
diligence.  However,  if  CA  and  the  other 
party  are  competitors  for  any  service  or 
product  that  is  the  subject  of  any 
pending  bids,  a  party  may  obtain 
pending  bid  information  of  the  other 
party  for  purposes  of  due  diligence  only 
to  the  extent  that  bids  are  material  to  the 
understanding  of  the  future  earnings 
and  prospects  of  the  other  party  and 
only  pursuant  to  a  non-disclosure 
agreement.  This  non-disclosure 
agreement  must  limit  use  of  the 
information  to  conducting  due  diligence 
and  must  al«o  prohibit  disclosure  of  any 
such  information  to  any  employee  of  the 
party  receiving  the  information  who  is 
directly  involved  in  the  marketing, 
pricing  or  sales  of  any  product  or 
service  that  is  the  subject  of  the  pending 
bids; 

(E)  submitting  a  joint  bid  to  a 
customer  where  the  joint  bid  would  be 
lawful  in  the  absence  of  the  planned 
acquisition;  and 

(F)  entering  into  an  agreement  where 
CA  and  the  other  party  to  the 
transaction  are  or  would  be  in  a  buyer/ 
seller  relationship  and  the  agreement 
would  be  lawful  in  the  absence  of  the 
planned  acquisition. 

VI.  Compliance 

(A)  CA  shall  maintain  an  antitrust 
compliance  program  which  shall 
include  designating,  within  thirty  (30) 
days  of  entry  of  this  order,  an  Antitrust 
Compliance  Officer  with  responsibility 
for  achieving  compliance  with  this  Final 
Judgment.  The  Antitrust  Compliance 
Officer  shall,  on  a  continuing  basis, 


supervise  the  review  of  current  and 
proposed  activities  to  ensure 
compliance  with  this  Final  Judgment. 
The  Antitrust  Compliance  Officer  shall 
be  responsible  for  accomplishing  the 
following  activities: 

(1)  distributing  within  forty-five  (45) 
days  of  entry  of  this  Final  Judgment,  a 
copy  of  this  Fined  Judgment  to  each 
current  officer  an  director,  and  each 
employee,  agent  or  other  person  who 
has  responsibility  for  or  authority  over 
mergers  and  acquisitions. 

(2)  distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer,  director,  employee  or  agent  who 
succeeds  to  a  position  described  in 
Section  VI(A)(1); 

(3)  obtaining  within  forty-five  (45) 
days  from  the  entry  of  this  Final 
judgment,  and  annually  thereafter,  and 
retaining  for  the  duration  of  this  Final 
Judgment,  a  written  certification  from 
each  person  designated  in  Sections 
VI(A)(1)  &  (2)  that  he  or  she:  (a)  Has 
received,  read,  understands,  and  agrees 
to  abide  by  the  terms  of  this  Final 
Judgment;  (b)  understands  that  failure  to 
comply  with  this  Final  Judgment  may 
result  in  conviction  for  criminal 
contempt  of  court;  and  (c)  is  not  aware 
of  any  violation  of  the  Final  Judgment; 
and 

(4)  providing  a  copy  of  this  Final 
Judgment  to  each  merger  partner  before 
the  initial  exchange  of  a  letter  of  intent, 
definitive  agreement  or  other  agreement 
of  merger. 

(B)  Within  sixty  (60)  days  of  entry  of 
this  Final  Judgment,  CA  shall  certify, to 
Plaintiff  that  it  has  (1)  designated  an 
Antitrust  Compliance  Officer,  specifying 
his  or  her  name,  business  address  and 
telephone  number;  and  (2)  distributed 
the  Final  Judgment  in  accordance  with 
Section  VI(A)(1). 

(C)  For  the  term  of  this  Final 
Judgment,  on  or  before  its  anniversary 
date,  CA  shall  file  with  Plaintiff  an 
annual  statement  as  to  the  fact  and 
manner  of  its  compliance  with  the 
provisions  of  Sections  IV  and  VI. 

(D)  If  any  CA  director  or  officer  or  the 
Antitrust  Compliance  Officer  learns  of 
any  violation  of  this  Final  Judgment,  CA 
shall  within  three  (3)  business  days  take 
appropriate  action  to  terminate  or 
modify  the  activity  so  as  to  assure 
compliance  with  this  Final  Judgment, 
and  shall  notify  the  Plaintiff  of  any  such 
violation  within  ten  (10)  business  days. 

VII.  Plaintiffs  Access  and  Inspection 

(A)  For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  duly  authorized 
representatives  of  the  United  States 
Department  of  Justice  shall,  upon 
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written  request  of  a  duly  authorized 
representatives  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
CA,  be  permitted: 

(1)  Access  during  CA's  office  hours  to 
inspect  and  copy  or  at  Plaintiff's  option, 
to  require  CA  to  provide  copies  of  all 
records  and  documents  in  its  possession 
or  control  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

(2)  to  interview,  either  informally  or 
on  the  record,  CA's  directors,  officers, 
employees,  agents  or  other  persons,  who 
may  have  their  individual  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment.  The 
interviews  shall  be  subject  to  the 
reasonable  convenience  of  the 
interviewee  and  without  restraint  or 
interference  by  CA. 

(B)  Upon  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  CA  shall  submit 
written  reports,  under  oath  if  requested, 
relating  to  any  of  the  matters  contained 
in  this  Final  Judgment  as  may  be 
requested. 

fC)  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  shall  be  divulged  by  the  Plaintiff 
to  any  person  other  than  an  authorized 
representative  of  the  executive  branch  of 
the  United  States,  except  in  the  course 
of  legal  proceedings  to  which  the  United 
States  is  a  party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment  or  as  otherwise  required  by 
law. 

(D)  If,  at  the  time  information  or 
documents  are  furnished  by  CA  to 
Plaintiff,  CA  represents  and  identifies  in 
writing  the  material  in  any  such 
information  or  documented  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  CA  marks  each 
pertinent  page  of  such  material.  Subject 
to  claim  of  protection  under  Rule 
26(c)(7)  of  the  Federal  Rules  of 
Procedure,"  then  the  United  States  shall 
give  ten  (10)  calendar  days'  notice  prior 
to  divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  CA  is  not  a  party. 

VIII.  Civil  Penalty 

Judgment  is  hereby  entered  in  this 
matter  in  favor  of  Plaintiff,  United  States 
of  America,  and  against  Defendants,  CA 
and  Platinum,  and,  pursuant  to  Section 
7A(g)(l)  of  the  Clayton  Act,  15  U.S.C. 
18a(g)(l),  the  Debt  Collection 
Improvement  Act  of  1996,  Pub.  L.  104- 
134,  Sec.  31001(s)  (amending  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  28  U.S.C. 
Z461),  and  Federal  Trade  Commission 


Rule  1.98.  16  CFR  1.98.61  FR  54549 
(Oct.  21, 1996),  Defendants  are  hereby 
"ordered  jointly  and  severally  to  pay  a 
civU  penalty  in  the  amount  of  six 
hundred  and  thirty  eight  thousand 
United  States  dollars  (US  $638,000). 
Payment  shall  be  made  by  wire  transfer 
of  funds  to  the  United  States  Treasury 
through  the  Treasury  Financial 
Communications  System  or  by  cashier's 
check  made  payable  to  the  Treasury  of 
the  United  States  and  delivered  to  Chief, 
FOIA  Unit,  Antitrust  Division, 
Department  of  Justice,  Liberty  Place,  325 
7th  Street,  NW.,  Suite  200,  Washington, 
DC  20530.  Defendants  shall  pay  the  full 
amount  of  the  civil  penalties  within 
thirty  (30)  days  of  the  entry  of  this  Final 
Judgment. 

In  the  event  of  a  default  in  payment, 
interest  at  the  rate  of  eighteen  (18) 
percent  per  annum  shall  accrue  thereon 
from  the  date  of  the  default  to  the  date 
of  payment.  The  portion  of  the  Final 
Judgment  requiring  the  payment  of  civil 
penalties  for  violation  of  section  7A  of 
the  Clayton  Act  is  not  subject  to  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16(b)-(h)). 

IX.  Retention  of  Jurisdiction 

This  court  retains  jurisdiction  to 
enable  any  party  to  this  Final  Judgment 
to  apply  to  this  Court  at  any  time  for 
such  further  orders  and  directions  as 
may  be  necessary  or  appropriate  to  carry 
out  or  construe  this  Final  Judgment,  to 
modify  or  terminate  any  of  its 
provisions,  to  enforce  compliance,  and 
to  punish  any  violations  of  its 
provisions. 

X.  Expiration  of  Final  Judgment 

Unless  extended  by  this  Court,  this 
Final  Judgment  shall  expire  ten  years 
from  the  date  of  its  entry. 

XI.  Costs 

Each  party  shall  bear  its  own  costs  of 
this  action. 

XII.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: ■ 

Court  approval  subject  to  the  Antitrust 
Procedures  and  Penalties  Act.  15  United 
States  16. 

United  States  District  Judge 

Parties  Entitled  to  Notice  ofEntr)'  of  Order 

Counsel  for  the  United  States 

Renata  B.  Hesse.  Esq.. 

lames  J.  Tierney,  Esq., 

U.S.  Department  of  Justice.  Antitrust 

Division,  Networks  and  Technology  Section. 

600  E  Street.  NW..  Suite  9500.  Washington. 

DC  20530,  Tel:  202/307-0797,  Fax:  202/616- 

8544. 


Counsel  for  Computer  Associates 
International,  Inc.  and  Platinum  technology 
International,  inc. 

Richard  L.  Rosen,  Esq., 
Arnold  fr  Porter,  555  Twelfth  Street.  NW., 
Washington,  DC  20004-1206.  Tel:  202/942- 
5499,  Fax:  202/942-5999. 

United  States  District  Court  for  the 
District  of  Columbia 

[Civil  No.  01-02062  (GK)) 

United  States  of  America,  Plaintiff,  v. 
Computer  Associates  International, 
Inc.;  and  Platinum  Technolt>gy 
International,  inc.,  Defendants 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16(b)-(h).  files  this 
Competitive  Impact  Statement  to  set 
forth  the  information  necessary  to 
enable  the  Court  and  the  public  to 
evaluate  the  proposed  Final  Judgment 
that  would  resolve  the  allegations  in  the 
civil  antitrust  suit  filed  by  the  United 
States  on  September  28,  2001. 

I.  Nature  and  Purpose  of  This 
Proceeding 

The  United  States  filed  a  two-coimt 
Complaint  against  Computer  Associates 
International,  Inc.  ("CA")  and  Platinum 
technology  International,  inc. 
("Platinum")  related  to  the  Defendants' 
conduct. surrounding  CA's  $3.5  billion 
acquisition  of  Platinum.  Count  One 
alleges  that  the  Defendants  entered  into 
an  agreement  that  illegally  restrained 
trade  in  violation  of  Section  1  of  the 
Sherman  Act,  15  U.S.C.  1.  Prior  to  their 
merger,  CA  and  Platiniun  aggressively 
competed  in  numerous  software 
markets.  The  Complaint  alleges  that, 
under  the  Merger  Agreement,  Platinum 
could  not,  without  CA's  prior  written 
approval,  offer  customers  discounts 
greater  than  20%  off  list  prices.  During 
the  time  between  the  signing  of  the 
Merger  Agreement  and  the  closing  of  the 
merger  (the  "pre-consummation 
period").  Platinum's  sales 
representatives  were  required  to  submit 
pre-approval  forms  to  CA  which 
contained  competitively  sensitive 
information  about  Platinum's  customers 
and  its  prospective  bids  for  new 
business.  The  pre-approval  forms  were 
sent  to  a  CA  Divisional  Vice  President 
located  at  Platinum's  Illinois 
headquarters  where  he  exercised  the 
authority  to  approve  or  reject  proposed 
Platinum  customer  contracts  seeking 
discounts  greater  than  20%  off  list 
prices.  The  agreement  to  limit  discounts 
and  the  Defendants'  actions  to  effectuate 
their  agreement  chilled  Platinum's 
ability  to  compete  against  CA  and  had 
the  effect  of  denying  Platinum's  and 
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CA's  customers  the  benefits  of  free  and 
open  competition.  The  Complaint  asks 
the  Court  to  declare  the  agreement  to  be 
unlawful  and  seeks  an  injunction  to 
prevent  CA  from  entering  into  similar 
agreements  in  the  future. 

In  Count  Two,  the  United  States 
alleges  that  the  Defendants  violated 
Title  II  of  the  Hart-Scott-Rodino 
Antitrust  Improvement  Act  of  1976 
("HSR  Act"),  15  U.S.C.  18a,  which 
requires  merging  parties  in  certain 
instances  to  file  pre-acquisition 
Notification  and  Report  Forms  with  the 
Department  of  Justice  ("DOJ")  and 
Federal  Trade  Commission  ("FTC")  and 
observe  a  mandatory  waiting  period 
before  acquiring  any  voting  securities  or 
assets  of  to  the  to-be-acquired  person. 
The  fundamental  purpose  of  the  HSR 
waiting  period  is  to  prevent  the  merging 
parties  from  combining  during  the 
pendency  of  an  antitrust  review,  thereby 
ensuring  that  they  remain  separate  and 
independent  actors.  The  Defendants' 
Merger  Agreement  and  pre- 
consummation  conduct  altered  their 
status  as  separate  and  independent 
economic  actors  by  fransferring  to  CA 
control  of  substantial  aspects  of 
Platinum's  business.  In  addition  to 
discounts,  CA  exercised  approval 
authority  over  other  terms  and 
conditions  of  Platinum's  customer 
contracts  and  over  Platinum's  ability  to 
offer  consulting  services  at  a  fixed  price 
and  year  2000  ("Y2K")  remediation 
consulting  services.  Further  exercising 
its  control  over  Platinum  during  the  pre- 
consiunmation  period,  CA  obtained 
competitively  sensitive  bid  information 
and  made  decisions  about  Platinum's 
recognition  of  revenue  and  participation 
at  industry  trade  shows.  The  Complaint 
seeks  a  civil  penalty  for  violation  of  the 
HSR  Act. 

After  this  suit  was  filed,  the  United 
States  and  Defendants  reached  a 
proposed  settlement  that  eliminates  the 
need  for  a  trial  in  this  case.  The 
proposed  Final  Judgment  remedies  the 
Section  1  violation  by  prohibiting  CA  in 
future  acquisitions  from  agreeing  on 
prices,  approving  customer  contracts, 
and  misusing  competitively  sensitive 
•bid  information.  CA  and  Platinum 
would  also  agree  to  pay  a  $638,000  civil 
penalty  to  resolve  the  HSR  Act 
violation. 

The  United  States  and  Defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA,  imless  the 
United  States  first  withdraws  its 
consent.  Entry  of  the  proposed  Final 
Judgment  would  terminate  this  action, 
except  that  this  Court  would  retain 
jiuisdiction  to  construe,  modify  or 
enforce  the  provisions  of  the  proposed 


Final  Judgment  and  to  punish  violations 
thereof.  Entry  of  judgment  would  not 
constitute  evidence  against,  or  an 
admission  by,  any  party  with  respect.to 
any  issue  of  fact  or  law  involved  in  the 
case  and  is  conditioned  upon  the 
Court's  finding  that  entry  is  in  the 
public  interest. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation  of  the  Antitrust 
Laws 

A.  Background 

1.  The  Defendants  and  the  Merger 
Investigation 

CA  is  a  Delaware  corporation  with  its 
principal  place  of  business  in  Islandia, 
New  York.  CA  develops,  markets,  and 
supports  software  products  for  a  variety 
of  computers  and  operating  systems, 
including  systems  management  software 
for  computers  that  use  IBM's  OS/390, 
VSE  cmd  VM  operating  systems 
("mainframe  computers").  Systems 
management  software  products  are  used 
to  help  manage,  control,  or  enhance  the 
performance  of  mainframe  computers. 
CA,  in  its  1998  fiscal  year,  reported 
revenues  in  excess  of  $4.7  billion. 

Platiniun  was  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Oakbrook  Terrace,  Illinois.  Platinum, 
like  CA,  was  a  leading  vendor  of 
mainframe  systems  management 
software  products.  In  addition  to  its 
software  business.  Platinum  offered 
computer  consulting  services,  including 
Y2K  remediation  services.  In  its  fiscal 
year  1998,  Platinum  reported  revenues 
of  about  $968  million. 

Prior  to  March  1999,  Platinum 
aggressively  competed  with  CA  in  the 
development  and  sale  of  numerous 
software  products,  including  mainframe 
systems  management  software  products. 
On  March  29,  1999,  CA  and  Platinum 
aimounced  the  Merger  Agreement, 
pursuant  to  which  CA  would  purchase 
all  issued  and  outstanding  shares  of 
Platinum  through  a  $3.5  billion  cash 
tender  offer.  Thereafter,  CA  and 
Platinum  filed  the  pre-acquisition 
Notification  and  Report  Forms  required 
by  the  HSR  Act. 

After  reviewing  the  parties'  HSR 
filings,  E)OJ  opened  an  investigation  that 
led  to  the  filing  of  a  Complaint  on  May 
25,  1999,  alleging  that  CA's  proposed 
acquisition  of  Platinum  would  eliminate 
substantial  competition  and  result  in 
higher  prices  in  certain  mainframe 
systems  management  software  markets. 
See  United  States  versus  Computer 
Associates  International  Inc.,  et  al. 
(D.D.C.  99-01318  (GK)).  Simultaneously 
with  the  filing  of  the  Complaint,  the 
parties  reached  an  agreement  that 
allowed  CA  and  Platinum  to  go  forward 


with  the  merger,  provided  that  CA  sell 
certain  Platinum  mainframe  systems 
management  software  products  and 
related  assets.  The  HSR  waiting  period 
expired  on  May  25,  1999.  Three  days 
later,  CA  announced  that  it  had 
accepted  for  payment  all  validly 
tendered  Platinum  shares  and  the 
Defendants  thereafter  consummated  the 
merger.  Platinum  survived  the  merger 
and  is  now  a  wholly-owned  subsidiary 
ofCA. 

2.  CA  and  Platinum  Agreed  That  CA 
Would  Approve  Certain  Platinum 
Customer  Contracts 

Section  5.1  of  CA's  Merger  Agreement 
with  Platinum,  titled  "Conduct  of 
Business,"  sets  forth  nimierous 
covenants  made  by  Platinum  as  part  of 
the  agreement  to  be  acquired  regarding 
how  it  would  conduct  its  business 
during  the  pre-consummation  period. 
One  provision,  commonly  found  in 
merger  agreements,  required  Platinum 
to  carry  on  its  business  "in  the  ordinary 
course  in  substantially  the  same  manner 
as  heretofore  conducted."  The  Merger 
Agreement,  however,  also  contained 
provisions  not  normally  found  in 
merger  agreements  that  severely 
restricted  Platinum's  ability  to  engage  in 
business  as  a  competitive  entity 
independent  of  CA's  control.  Section 
5.1(j)  prohibited  Platinum,  without  the 
prior  written  approval  of  CA,  from: 

enler[ingl  into  any  agreement  pursuant  to 
which  [Platinum]  will  provide  services  for  a 
term  of  more  than  30  days  at  a  fixed  or 
capped  price; .  .  .  enterling]  into  any 
customer  sale  or  license  agreement  with  non- 
standards  terms  or  at  discounts  from  list 
prices  in  excess  of  20%; .  .  .  [and]  enterling] 
into  or  amend[ing]  any  contract  to  provide 
for  "year  2000"  remediation  services. 

CA  retained  the  right  to  be  the  "sole  - 
arbiter"  of  whether  to  grant  exceptions 
to  these  conduct  of  business  restrictions. 
In  its  May  14,  1999,  SEC  10-Q  filing. 
Platinum  conceded  that  the  Merger 
Agreement  placed  Platinum 
substantially  under  CA's  operational 
control,  stating: 

Also,  the  merger  agreement  imposes 
extremely  tight  restrictions  on  [Platinum's] 
ability  to  lake  various  actions  and  to  conduct 
its  business  without  Computer  Associates' 
consent.  These  restrictions  could  have  a 
severe  detrimental  effect  on  IPlatinum's) 
business. 

Platinum  10-Q  (5/14/99).  CA  fiirther 
entered  into  consulting  and  non- 
compete agreements  with  Platinum's 
Chief  Executive  Officer.  Chief  Financial 
Officer,  and  Chief  Operating  Officer  that 
included  provisions  providing  that  each 
may  be  held  personally  liable  if 
Platinum  failed  to  comply  with  the 
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competitive  restrictions  of  Section  5.1(j) 
of  the  Merger  Agreement. 

Platinum  changed  its  ordinary 
customer  contract  approval  procedures 
to  ensure  that  the  company  operated  in 
accordance  with  the  limitation  imposed 
by  Section  5.1(j)  of  the  Merger 
Agreement  and  that  any  exceptions 
were  approved  by  CA.  Under  the  new 
(procedures.  Platinum  sales 
Representatives  were  required  to 
complete  contract  pre-approval  forms, 
^he  forms  identified  the  customer,  the 
products  or  services  offered,  list  price, 
discount,  and  a  justification  for  the 
discount.  Platinum  sales  representatives 
(were  required  to  attach  supporting 
documents  such  as  the  proposed 
confract  or  statement  of  work.  The  forms 
also  contained  a  section  for  CA  to  note 
its  approval. 

For  proposed  contracts  that  did  not 
Conform  to  the  business  resfrictions 
{imposed  by  Section  5.1(j)  of  the  Merger 
Agreement  (for  example,  a  contract 
proposing  a  discount  greater  than  20%), 
the  Platinum  sales  representatives  were 
jrequired  to  submit  the  pre-approval 
forms  and  supporting  documents  to  a 
contract  review  and  approval  team 
located  at  Platinum's  Illinois 
headquarters.  The  team  was  composed 
jof  two  Platinum  emplayees  and  a  CA 
Division  Vice  President.  The  CA  Vice 
President  had  final  authority  to  approve 
jor  reject  the  contract  or  request 
jadditional  information  from  the 
Platiniun  sales  force.  On  several 
occasions,  the  CA  Vice  President 
consulted  with  other  CA  executives 
before  approving  or  rejecting  a  proposed 
contract.  CA  exercised  control  over 
platinum's  customer  contract  process 
[through  this  approval  authority. 
Platinum  maintained  a  database  to  track 
contracts  in  the  pre-approval  process 
Wiich  contained  competitively  sensitive 
information  relating  to  customer- 
kpecific  proposals  and  noted  whether 
pA  had  approved  or  rejected  the 
contract.  CA  had  access  to  this  database. 

p.  CA  Exercised  Operational  Control 
Over  Platinum's  Ability  to  Price  Its 
products  and  Services  and  Set  Other 
Terms  and  Conditions  of  Sale 

I    CA,  during  the  HSR  waiting  period, 
kook  operational  control  over  Platinum's 
bbility  to  price  its  products  and  services. 
Bet  other  terms  and  conditions  of  sale. 
0nter  into  fixed-price  contracts  over  30 
days,  and  offer  Y2K  remediation 
services. 

[    Discounts:  Before  the  merger 
Announcement,  Platinum  routinely  gave 
software  discounts  over  20%.  and 
discounts  up  to  80%  were  not 
uncommon.  Platinum  also  commonly 
liscounted  consulting  services  more 


than  20%.  After  implementation  of  the 
new  discounting  resfrictions  and 
confract  approval  procedures,  some 
Platinum  sales  representatives  modified 
their  normal  discounting  practices  and 
kept  discoimts  below  the  levels  on 
which  CA  and  Platinum  had  agreed, 
including  bids  where  th6  sales 
representative  would  have  otherwise 
recommended,  and  Platinum  would 
likely  have  approved,  discounts  above 
the  agreed-upon  levels.  Other  Platinum 
sales  representatives  submitted,  under 
the  newly  established  process,  proposed 
confracts  seeking  discoimts  greater  than 
20%.  However,  these  requests  were 
subject  to  review  and  approval  by  CA. 
In  some  cases,  where  CA  found  the 
justification  given  to  support  an 
exception  was  insufficient,  CA 
requested  further  explanation  or 
required  the  offer  to  be  modified  before 
granting  approval. 

Other  Contract  Terms:  Prior  to  the 
merger  aimouncement.  Platinum  often 
deviated  from  the  terms  in  its  standard 
confract  and  accepted  non-standard 
terms,  such  as  terms  proposed  by 
customers.  Under  the  Merger 
Agreement,  Platinum  was  prohibited 
from  offering  non-standard  terms 
without  CA  approval.  After  the  merger 
announcement,  CA  approved  some 
confracts  containing  non-standard  terms 
and  returned  others  to  the  sales 
representative  for  revision  before 
granting  approval. 

Fixed-Price  Contracts:  Prior  to  the 
merger  aimouncement,  Platinum  offered 
to  provide  consulting  services  for  more 
than  30  days  for  a  fixed  price  where 
Platinum  performed  a  particular  task  for 
the  stated  price  and  assumed  the  risk  of 
any  cost  overruns.  The  Merger 
Agreement  prohibited  Platinum  from 
entering  into  consulting  services 
contracts  with  fixed  prices  of  more  than 
30  days  in  length.  Although  the  Merger 
Agreement  allowed  fixed-price  contracts 
shorter  than  30  days.  Platinum  sales 
representatives  were  notified  that  no 
fixed-price  confracts  could  be  presented 
to  customers  without  CA  approval. 
Subsequently,  all  computer  consulting 
service  confracts,  including  fixed-price 
confracts,  were  submitted  to  CA  for 
approval.  CA  approved  many,  but  not 
all,  computer  consulting  contracts  that 
were  submitted  for  its  review. 

Y2K  Remediation  Services:  The 
Merger  Agreement  prevented  Platinum 
from  offering  Y2K  services  without  CA's 
prior  written  approval.  Almost  all  new 
Y2K  remediation  activities  ceased  after 
the  merger  announcement.  CA, 
however,  reviewed  all  Y2K  remediation 
proposals  pending  at  the  time  of  the 
merger  aimouncement  and  a  handful  of 
proposals  submitted  after  March  29.  CA 


approved  some  Y2K  remediation 
confracts  and  rejected  others. 

4.  Other  Indicia  CA  Exercised 
Operational  Confrol  Over  Platinum's 
Business 

Finally.  CA,  during  the  pre- 
consummation  period,  had  sufficient 
confrol  over  Platinum's  operations  that 
it  was  able  to  change  Platinum's  method 
of  booking  revenues  and  reversed 
revenues  previously  recognized  for 
customer  contracts.  CA  even  exercised 
approval  authority  over  Platinum's 
participation  at  industry  frade  shows  by 
canceling  Platinum's  participation  at  a 
frade  show  where  Platinum  would  have 
presented  its  products  and  sought  future 
business. 

B.  The  Defendants'  Agreement  To  Limit 
Platinum 's  Discounts  Violated  Section  1 
of  the  Sherman  Act 

The  Complaint  alleges  that  the  Merger 
Agreement  and  the  Defendants'  pre- 
consummation  conduct  had  the  effect  of 
lessening  or  eliminating  competition 
between  CA  and  Platinum  in  the  sale  of 
certain  software  products  in  violation  of 
Section  1  of  the  Sherman  Act.  Section 
1  of  the  Sherman  Act  prohibits  any 
"confract,  combination  or  conspiracy" 
that  is  "in  resfraint  of  frade."  The 
pendency  of  a  proposed  merger  does  not 
excuse  the  merging  parties  of  their 
obligations  to  compete  independently. 
Thus,  pending  consimimation,  activities 
by  one  party  to  confrol  or  affect 
decisions  of  another  with  regard  to 
price,  output  or  other  competitively 
significant  matter  may  violate  Section  1 . 

At  the  time  of  the  tender  offer,  CA  and 
Platinum  were  substantial  competitors 
in  numerous  software  markets.  Under 
the  Merger  Agreement,  CA  and 
Platinum  agreed  that  Platinum  would 
not  offer  discounts  greater  than  20%  off 
list  prices  for  its  software  products 
unless  CA  approved  the  discount.  In 
furtherance  of  this  agreement,  CA 
installed  one  of  its  Vice  Presidents  at 
Platinum's  headquarters  to  review 
Platinum's  proposed  customer  confracts 
and  exercise  authority  to  approve  or 
reject  proposed  contracts  offering 
discounts  greater  than  20%.  CA  also 
obtained  prospective,  customer-specific 
information  regarding  Platinum's  bids, 
including  the  name  of  the  customer, 
products  and  services  offered,  list  price, 
discount,  and  the  justification  for  any 
discount.  Platinum  placed  no  limits 
with  respect  to  CA's  use  of  this 
information.  CA  used  this  information 
to  monitor  Platinum's  adherence  to  the 
Merger  Agifeement's  Umitation  on 
discounts  and  to  exercise  its  authority  to 
approve  or  reject  any  proposed  confract 
that  offered  discounts  over  20%.  The 
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Defendants'  conduct  had  the  effect  of 
lessening  or  eliminating  competition 
between  them  in  the  sale  of  various 
software  products. 

The  Defendants'  agreement  to  limit 
Platinum's  right  to  independently  set 
the  price  for  its  software  products  and 
their  actions  to  effectuate  this  agreement 
were  extraordinary  and  not  reasonably 
ancillary  to  any  legitimate  goal  of  the 
transaction. 

C.  CA's  Exercise  of  Operational  Control 
Over  Platinum  Violated  the  HSR  Act 

The  Complaint  asserts  that  the 
Defendants'  pre-consummation  conduct 
also  violated  the  HSR  Act.  The  United 
States  does  not  believe  that  the  payment 
of  civil  penalties  under  tlie  HSR  Act  is 
subject  to  the  Administrative 
Procedures  and  Penalties  Act  ("APPA"). 
Consequently,  the  civil  penalties 
component  of  the  proposed  Final 
Judgment  is  not  open  to  public 
comment.  1  Although  the  civil  penalty 
component  of  the  Final  Judgment  is  not 
open  to  public  comment,  it  is 
appropriate  in  this  case  to  use  the 
Competitive  Impact  Statement  to 
explain  our  views  regarding  CA's  and 
Platinum's  violation  of  the  HSR  Act. 

1.  The  Purpose  of  the  HSR  Act 

Prior  to  enactment  of  the  HSR  Act,  the 
DOJ  and  FTC  often  investigated 
anticompetitive  "midnight  mergers" 
that  had  been  consummated  with  no 
public  notice.  The  merged  entity 
thereafter  had  the  incentive  to  delay 
litigation  so  that  substantial  time 
elapsed  before  adjudication  and 
attempted  relief.  During  this  extended 
time,  consumers  were  harmed  by  the 
reduction  in  competition  between  the 


>  Obtaining  civil  penalties  in  a  consent  judgment 
is  not  the  type  of  "consent  (udgment"  Congress,  had 
in  mind  when  it  passed  the  APPA.  Thus,  in  consent 
settlements  seeking  both  equitable  relief  and  civil 
penalties,  courts  have  not  required  use  of  APPA 
procedures  with  respect  to  the  civil  penalty 
coro|}onent  of  the  proposed  final  judgment.  See 
United  States  v.  ARA  Services.  Inc..  197&-2  Trade 
Cas.  (CX:H)  1 62,861  (E.D.  Mo.).  Moreover,  courts  in 
this  district  have  consistently  entered  consent 
judgments  for  civil  penalties  under  the  HSR  Act 
without  employing  APPA  procedures.  See  e.g.. 
United  States  v.  Hearst  Trust,  et  ai.  2001-2  Trade 
Cases  1 73,451  (D.D.C:);  United  States  v.  Input/ 
Output  et  al..  1999-1  Trade  Cas.  (CCH)  1 24.585 
(D.D.C);  United  States  v.  Blackstone  Capital 
Partners  11  Merchant  Banking  Fund,  et  ai.  1999-1 
Trade  Cas.  (CCH)  1  72.484  (D.D.C);  United  States  v. 
The  Laewen  Group.  Inc..  1998-1  Trade  Cas.  (CCH) 
1 72,151  (D.D.C);  United  States  v.  Mahle  GMBH,  et 
a]..  1997-2  Trade  Cas.  (CCH)  1 71,868  (D.D.C); 
United  Slates  v.  Figgie  Intl.  Inc..  1997-1  Trade  Cas. 
(CCH)  1 71,766  (D.D.C);  United  States  v. 
Foodwaker.  Inc..  1996-2  Trade  Cas.  (CCH)  1  71,555 
(D.D.C);  United  States  v.  Titan  Wheel  International. 
Inc..  1996-1  Trade  Cas.  (CCH)  1 71.406  (D.D.C); 
United  States  v.  Automatic  Data  Processing.  Inc.. 
1996-1  Trade  Cas.  (CCH)  1 71,361  (D.D.C);  United 
Stales  V.  Trump.  1988-1  Trade  Cas.  (CCH)  1 67,968 
(D.D.C). 


acquiring  and  acquired  firms  and,  if 
after  adjudication,  the  court  found  that 
the  merger  was  illegal,  effective  relief 
was  difficult  to  achieve.  The  HSR  Act 
was  designed  to  strengthen  antitrust 
enforcement  by  preventing  the 
consummation  of  large  mergers  before 
they  were  investigated  by  the 
enforcement  agencies.  In  particular,  the 
HSR  Act  prohibits  certain  acquiring 
parties  from  consummating  a  merger 
before  a  prescribed  waiting  period 
expires.^  The  HSR  waiting  period 
remedies  the  problem  of  "midnight 
mergers"  by  keeping  the  parties 
separate,  thereby  preserving  their  status 
as  independent  economic  actors  during 
the  antitrust  investigation.  The 
legislative  history  of  the  HSR  Act  makes 
this  plain.  Congress  was  concerned  that 
competition  existing  before  the  merger 
should  be  maintained  to  the  extent 
possible  pending  review  by  the  antitrust 
enforcement  agencies  and  the  court. 
Consistent  with  this  purpose,  an 
acquiring  person  may  not,  after  signing 
a  merger  agreement,  exercise  ' 
operational  or  management  control  of 
the  to-be-acquired  person's  business.^ 


2  The  HSR  Act  requires  that  "no  person  shall 
acquire,  directly  or  indirectly,  any  voting  securities 
or  assets  of  any  other  person"  until  both  have  made 
premerger  notification  filings  and  the  post-filing 
waiting  period  has  expired.  15  U.S.C  18a(a).  The 
post-notification  waiting  period  following  a  tender 
offer,  as  in  this  proceeding,  is  15  days  from  the 
filing  of  the  premerger  notification  and  then  10 
additional  days  after  the  parties  comply  with  the 
enforcement  agency's  request  for  additional 
information,  if  any.  15  U.S.C.  18a(b)(l).  (e).  The 
enforcement  agency  may  grant  early  termination  of 
the  waiting  period.  15  U.S.C.  18a(b)(2).  and  often 
does  when  the  merger  poses  no  competitive 
problems. 

^  The  HSR  Regulations  also  support  the  United 
States'  position  that  the  exercise  of  operational 
control  triggers  a  violation  of  the  HSR  Act's 
prohibition  of  consummating  an  acquisition  during 
the  waiting  period.  The  Regulations  define  an 
'acquiring  person"  as  one  who  will  "hold"  voting 
securities  directly  or  indirectly  or  through  third 
parties.  16  CFR  801. 2(a).  "Hold"  was  defined  as 
meaning  "beneficial  ownership,"  16  CFR  801.1(c). 
but  beneficial  ownership  itself  was  not  defined.  In 
its  "Statement  of  Basis  and  Purpose"  ("SBP"),  43 
FR  33450  duly  31,  1978),  which  accompanied  the 
regulations,  the  FTC  stated  that,  although 
"beneficial  ownership"  was  not  defined,  its 
existence  is  to  be  determined  "in  the  context  of 
particular  cases"  with  respect  to  the  person 
enjoying  the  indicia  of  beneficial  ownership.  Id.  at 
33459.  Consistent  with  the  purpose  of  the  SBP.  the 
transfer  of  operational  or  management  control  is  a 
significant  attribute  of  beneficial  ownership  that 
may  support  the  conclusion  that  the  to-be-acquired 
firm  has  effectively  exited  the  business  prior  to  the 
HSR  review  being  completed.  See  United  States  v. 
Input/Output,  et  ai.  1999-1  Trade  Cas.  (CCH) 
124,585  (D.D.C);  United  States  v.  Titan  Wheel 
International.  Inc..  1996-1  Trade  Cas.  (CCH) 
171.406  (D.D.C). 


2.  The  Merger  Agreement  and 
Defendants'  Pre-Consummation  Actions 
Violated  the  HSR  Act  by  Altering  Their 
Status  as  Separate  Economic  Actors 

Merger  agreements  typically  contain 
"interim  covenants"  limiting  the  to-be- 
acquired  person's  operations  during  the 
pre-consummation  period.  The  Merger 
Agreement  between  CA  and  Platinum 
contained  a  covenant  typically  found  in 
most  merger  agreements  that  Platinum 
would  continue  to  operate  its  business 
in  the  ordinary  course  of  business.  Such 
"ordinary  course"  provisions  do  not 
violate  the  HSR  Act. 

The  Merger  Agreement  also  contained 
many  other  customary  covenants, 
including  Platinum's  agreement  that  it 
would  not,  without  the  prior  written 
approval  of  CA:  (1)  Declare  or  pay 
dividends  or  distributions  of  its  stock; 
(2)  issue,  sell,  pledge,  or  encumber  its 
securities;  (3)  amend  its  organizational 
documents;  (4)  acquire  or  agree  to 
acquire  other  businesses;  (5)  mortgage  or 
encumber  its  intellectual  property  or 
other  material  assets  outside  the 
ordinary  course;  (6)  make  or  agree  to 
make  large  new  capital  expenditures;  (7) 
make  material  tax  elections  or 
compromise  material  tax  liabilities;  (8) 
pay,  discharge  or  satisfy  any  claims  or 
liabilities  outside  the  ordinary  course; 
and  (9)  commence  lawsuits  other  than 
routine  collection  of  bills.  The  purpose 
of  these  standard  provisions  is  to 
prevent  a  to-be-acquired  person  from 
taking  actions  that  could  seriously 
impair  the  value  of  what  the  acquiring 
firm  had  agreed  to  buy.  While  these 
customary  provisions  limited 
Platinum's  ability  to  make  certain 
business  decisions  without  CA's 
consent,  they  were  also  reasonable  and 
necessary  to  protect  the  value  of  the 
transaction  and  did  not  constitute  the 
HSR  Act  violation. 

The  Merger  Agreement,  however,  did 
not  stop  with  these  customary 
covenants,  but  went  further  to  impose 
extraordinary  conduct  of  business 
limitations  enabling  CA  to  exercise 
operational  control  over  significant 
aspects  of  Platinum's  business.  These 
restrictions  and  CA's  exercise  of 
operational  control  went  far  beyond 
ordinary  and  reasonable  pre- 
consummation  covenants  and 
constituted  a  violation  of  the  HSR  Act. 
In  the  pre-merger  context,  an  acquiring 
person  may  not  exercise  operational 
control  of  the  to-be-acquired  person's 
business.  This  is  what  CA  did  in  this 
case. 

Platinum,  immediately  upon 
executing  the  Merger  Agreement, 
transferred  to  CA  operational  control  of 
substantial  aspects  of  its  business. 
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including  the  right  to  set  prices  and 
other  terms  of  customer  contracts,  enter 
into  certain  consulting  services 
contracts,  account  for  revenues,  and 
participate  at  trade  shows.  To  ensure 
compliance  with  the  Merger 
Agreement's  business  restrictions, 
latinum's  CEO,  COO,  and  CFO  were 
ersonally  liable  if  the  restrictions  were 
ot  observed.  Moreover,  a  CA  Divisional 
ice  President  occupied  an  office  at 
latinum's  Illinois  headquarters  where 
e  reviewed  proposed  Platinum 
customer  contracts  and  exercised 
authority  to  approve  or  reject  contracts.  . 
In  effect,  the  decision-making  authority 
writh  respect  to  these  business  activities 
resided  with  CA's  management,  not- 
latinum's.  Further  exercising  its 
perational  control.  CA  obtained 
latinum's  competitively  sensitive 
stomer  information  without  any 
striction  as  to  its  use  by  CA  or  its 
dissemination  within  CA.  This  conduct 
demonstrates  that  CA  and  Platinum  did 
not  adhere  to  the  requirement  of  the 
HSR  Act  that  they  remain  separate  and 
independent  economic  entities  during 
the  waiting  period. 

Both  CA  and  Platinum  were  in 
idolation  of  the  HSR  Act  from  March  29. 
1999,  the  date  on  which  the  Merger 
(Agreement  was  executed,  through  May 
J5,  1999,  the  day  on  which  CA, 
'latinum,  and  DOJ  agreed  to  a  consent 
decree  resolving  DOJ's  antitrust 
:oncems. 

In.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment 
contains  two  forms  of  relief:  (1) 
Injunctive  provisions  intended  to 
prevent  recurrence  of  the  violation  of 
Section  1  of  the  Sherman  Act  alleged  in 
the  Complaint;  and  (2)  a  monetary  civil 
penalty  from  CA  and  Platinum  for  the 
violation  of  the  HSR  Act. 

A.  Sherman  Act  Relief 

The  proposed  Final  Judgment  sets 
orth  the  conduct  that  CA  is  prohibited 
from  engaging  in,  certain  conduct  that 
CA  may  engage  in  without  violating  the 
Final  Judgment,  a  compliance  program 
CA  must  follow,  and  procedures 
available  to  the  United  States  to 
determine  and  ensure  compliance  with 
the  Final  Judgment.  Section  X  provides 
that  these  provisions  will  expire  ten 
years  after  entry  of  the  Final  Judgment. 

I.  Prohibited  Conduct 

Section  IV  of  the  proposed  Final  * 
udgment  sets  forth  the  substantive 
njunctive  provisions  and  is  designed  to 
prevent  the  recurrence  of  the  alleged 
Sherman  Act  Section  1  violation.  Thus, 
Section  IV(A)  prohibits  CA  and  a  merger 


partner  from  agreeing  to  establish  the 
price  of  any  product  or  services  offered 
in  the  United  States  to  any  customer 
during  the  preconsummation  period. 
The  proposed  Final  Judgment  also 
would  prevent  the  repetition  of  the 
conduct  CA  employed  to  facilitate  its 
agreement  with  Platinum  to  establish 
prices.  Specifically,  Section  IV(B) 
prohibits  CA  from  entering  into  an 
agreement  to  review,  approve  or  reject 
customer  contracts  during  the  pre- 
consummation  period,  and  Section 
IV(C)  prohibits  CA  from  entering  into  an 
agreement  that  requires  a  party  to 
provide  bid  information  to  another 
party. 

2.  Permitted  Conduct 

Section  V  of  the  proposed  Final 
Judgment  identifies  certain  agreements 
and  conduct  that  are  not  prohibited  by 
the  Judgment.  Sections  V{A),  and  (B) 
and  (C)  authorize  the  use  of  certairi 
"interim  covenants"  that  are  either 
typically  found  in  merger  agreements  or 
are  not  likely  to  restrict  competition. 
Section  V(A)  permits  the  use  of  a 
provision  that  requires  the  to-be- 
acquired  person  to  operate  its  business 
in  the  ordinary  course  consistent  with 
past  practices.  Section  V(B)  permits  the 
use  of  material  adverse  change 
provisions  which  give  the  acquiring 
person  certain  rights  in  the  event  there 
is  a  material  adverse  change  in  the  to- 
be-acquired  person's  business.  These  are 
customary  provisions  found  in  most 
merger  agreements  and  are  intended  to  . 
protect  the  value  ofthe  transaction  and 
prevent  the  to-be-acquired  person  from 
wasting  assets.  Under  Section  V(C),  CA 
would  be  able  to  prevent  a  to-be- 
acquired  person  from  offering  customers 
during  the  pre-consummation  period 
enhanced  rights  or  refunds  of  any  nature 
upon  a  ch§mge  of  control  of  the  to-be- 
acquired  firm.  For  example,  CA  could 
prohibit  a  to-be-acquired  person  from 
offering  a  full  refund  of  all  license  and 
maintenance  fees  if  CA  consummates 
the  merger.  The  use  of  such  a  provision 
is  not  likely  to  restrict  competition. 

Section  V(D)  recognizes  a  narrow 
exception  to  the  prohibition  in  Section 
IV(C)  concerning  CA's  access  to  customs 
bid  information.  As  a  general  rule,  in  a 
merger  between  competitors  one 
merging  party  should  not  obtain  another 
party's  prospective,  customer-specific 
bid  information  prior  to  consummation 
of  the  transaction.  Access  to  such 
information  raises  significant  antitrust 
risks  because  it  could  be  used  to  reduce 
competition  during  the  pre- 
consummation  period  or  after  if  the 
transaction  is  subsequently  abandoned 
or  blocked.  There  may  be  situations, 
however,  where  a  merging  party  has  a 


legitimate  business  need  for  certain  btd 
information  prior  to  closing.  For 
example,  during  the  due  diligence 
process  a  party  may  need  information 
regarding  pending  contracts  in  the 
pipeline  to  properly  value  the  business 
or  to  assess  the  future  growth  of  the 
business.  To  reduce  antitrust  exposure 
where  bid  information  is  necessary  for 
due  diligence  purposes,  merging  parties 
generally  consult  with  counsel  about  the 
specifics  of  their  particular  situation 
and  adopt  a  variety  of  safeguards.  Such 
safeguards  may  include  employing  an 
independent  agent  to  collect  the 
information  and  present  the  information 
in  an  aggregated  or  other  form  that 
shields  customer-specific  and  other 
competitively  sensitive  information.  In 
addition,  a  non-disclosure  agreement  is 
often  use  to  limit  use  of  any  bid 
information  for  due  diligence  purposes. 
In  some  cases,  merging  parties  opt  not 
to  receive  bid  information,  and  instead 
use  other  mechanisms  to  adjust  the 
value  after  closing. 

Under  Section  V(D),  CA  may  obtain 
pending  bid  information  of  the  other 
party  for  due  diligence  purposes  only  to 
the  extent  that  the  bids  are  material  to 
the  understanding  of  the  future  earnings 
and  prospects  of  the  other  party  and 
only  pursuant  to  an  appropriate  non- 
disclosure agreement.  This  non- 
disclosure agreement  must  ensure  that 
CA  employees  who  receive  material  bid 
information  do  not  use  the  information 
to  harm  competition.  Material  bid 
information  may  only  be  provided  to  CA 
employees  who  have  a  legitimate  need 
for  the  information,  such  as  employees 
with  due  diligence  responsibilities  or 
who  are  responsible  for  negotiating  the 
transaction.  In  addition,  material  bid 
information  may  not  be  provided  to  CA 
employees  who  are  directly  involved  in 
the  marketing,  pricing  or  sale  of 
competing  products.  Thus,  the 
information  may  not  be  provided 
directly  or  indirectly  to  any  CA 
employee  involved  in  day-to-day  sales 
or  marketing  activities  or  otherwise  use 
in  the  sales  process.  With  respect  to 
non-material  bids,  CA  may  not  obtain 
such  information  except  where 
necessary  for  due  diligence  purposes 
and  where  the  information  is  colleqted 
by  an  independent  agent,  subject  to 
appropriate  use  and  confidentiality 
limitations. 

This  limited  access  to  bid  information 
is  consistent  with  the  relief  sought  in 
the  Complaint.  The  Complaint  alleged 
that  CA  collected  and  use  Platinum's 
bid  information  in  furtherance  of  its 
agreement  to  limit  Platinum's  discounts. 
The  Complaint  did  not  address  the 
situation  where  CA  had  a  legitimate 
need  for  material  bid  information  and 
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where  such  information  was  provided 
subject  to  appropriate  limitations  and 
confidentiality  protections. 

Finally.  Sections  V(E)  and  (F)  clarify 
that  the  proposed  Final  Judgment  does 
not  prohibit  CA  from  entering  into 
certain  price  agreements  or  engaging  in 
certain  joint  activities  that  would  have 
been  lawful  independent  of  the 
proposed  merger.  Section  V(D)  permits 
price  agreements  in  the  context  of  an 
otherwise  lawful  joint  bid  situation,  and 
Section  V(E)  permits  price  agreements 
in  an  otherwise  lawful  distribution 
relationship. 

3.  Compliance 

Sections  VI  and  VII  of  the  proposed 
Final  Judgment  set  forth  various 
compliance  procedures.  Section  VI  sets 
up  an  affirmative  compliance  program 
directed  toward  ensuring  CA's 
compliance  with  the  limitations 
imposed  by  the  proposed  Final 
Judgment.  The  compliance  program 
includes  the  designation  of  a 
compliance  officer  who  is  required  to 
distribute  a  copy  of  the  Final  Judgment 
to  each  present  and  succeeding  director, 
officer,  employee  and  agent  with 
responsibility  for  mergers  and 
acquisitions,  brief  each  such  person 
regarding  compliance  with  the  Final 
Judgment,  and  obtain  certifications  from 
each  such  person  that  they  have 
received  a  copy  of  the  Final  Judgment 
and  understanding  their  obligations 
under  the  Judgment.  In  addition,  the 
compliance  officer  must  provide  a  copy 
of  the  Final  Judgment  to  a  potential 
merger  partner  before  the  initial 
exchange  of  a  letter  of  intent,  definitive 
agreement  or  other  agreement  of  merger. 
Section  VI  of  the  proposed  Final 
Judgment  further  requires  the 
compliance  officer  to  certify  to  the 
United  States  that  it  is  in  compliance 
and  report  any  violations  of  the  Final 
Judgment. 

To  facilitate  monitoring  CA's 
compliance  with  the  Final  Judgment. 
Section  VII  grants  DOJ  access,  upon 
reasonable  notice,  to  CA's  records  and 
documents  relating  to  matters  contained 
in  the  Final  Judgment.  CA  must  also 
make  its  personnel  available  for 
interviews  or  depositions  regarding 
such  matters.  In  addition,  upon  request, 
CA  must  prepare  written  reports  relating 
to  matters  contained  in  the  Final 
Judgment. 

Tnese  provisions  are  fully  adequate  to 
prevent  recurrence  of  the  type  of  illegal 
conduct  alleged  in  the  Complaint.  The 
proposed  Final  Judgment  should  ensure 
that  CA  in  future  mergers  or 
acquisitions  will  not  enter  into 
agreements  to  limit  price  competition 
during  the  preconsummation  period. 


Consequently,  customers  will  receive 
the  benefits  of  free  and  open 
competition. 

B.  Civil  Penalties 

Under  section  (g)(1)  of  the  HSR  Act, 
15  U.S.C.  18a(g)(l),  any  person  who  fails 
to  comply  with  the  Act  shall  be  liable 
to  the  United  States  for  a  civil  penalty 
of  not  more  than  $11,000  for  each  day 
during  which  such  person  is  in 
violation  of  the  Act.**  As  the  Stipulation 
and  proposed  Final  Judgment  indicate, 
Defendants  have  agreed  to  pay  civil 
penalties  totaling  $638,000  within  30 
days  of  entry  of  the  Final  Judgment. 
While  the  United  States  was  prepared  to 
seek  civil  penalties  totaling  $1,267,000 
at  trial,  the  uncertainties  inherent  in  any 
litigation  led  to  acceptance  of  $638,000 
as  an  appropriate  civil  penalty  for 
settlement  purposes.  Moreover,  this 
civil  penalty  should  be  sufficient  to 
deter  CA  and  other  acquiring  persons 
from  exercising  operational  control  over 
a  to-be-acquired  person  during  the  HSR 
waiting  period. 

rv.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  district  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  the  costs 
of  bringing  a  lawsuit  and  reasonable 
attorneys  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  effect  as  prima  facie 
evidence  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  Defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  this  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  of  the 
decree  upon  this  Court's  determination 
that  the  injunction  portion  of  the 


■•The  maximum  daily  civil  penalty,  which  had 
been  SIO.OOO.  was  increased  lo  SI  1.000  for 
violations  occurring  on  or  after  November  20.  1996. 
pursuant  to  the  Debt  Collection  Improvement  Act 
of  1996,  Pub.  L.  104-134  Sec.  31001(s)  and  Federal 
Trade  Commission  Rule  1.98.  16  CFR  1.98.61  FR 
54548  (Oct.  21,  1996). 


proposed  Final  Judgment  is  in  the 
public  interest. 

The  APPA  provides  a  period  of  a  least 
sixty  (60)  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Sherman  Act 
injunction  contained  in  the  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  DOJ,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  Judgment  at  any  time 
prior  to  entry.  The  comments  and  the 
response  of  the  United  States  will  be 
filed  with  this  Court  and  published  in 
the  Federal  Register.  Written  comments 
should  be  submitted  to: 
Renata  B.  Hesse,  Chief,  Networks  and 
Technology  Section,  United  States 
Department  of  Justice,  Antitrust 
Division,  600  E.  Street,  NW.,  Suite 
9500,  Washington.  DC  20530. 
The  proposed  Final  Judgment 
provides  that  this  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  this  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits 
against  Defendants.  The  United  States  is 
satisfied,  however,  that  a  trial  would  not 
result  in  further  injunctive  relief  than  is 
contained  in  the  proposed  Final 
Judgment.  Moreover,  the  proposed 
injunctive  relief  and  payment  of  civil 
penalties  are  sufficient  to  achieve  the 
primary  objective  of  the  litigation — 
deterring  CA.and  any  potential  merger 
partner  from  entering  into  agreements 
on  price  and  from  failing  to  comply 
with  the  waiting  period  requirements  of 
the  HSR  Act. 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  injunctions  of 
anticompetitive  conduct  contained  in 
proposed  consent  judgments  in  antitrust 
cases  brought  by  United  States  be 
subject  to  a  sixty  (60)  day  comment 
period,  after  which  the  court  shall 
determine  whether  entry  of  the 
proposed  Final  Judgment  is  "in  the 
public  interest."  In  making  that 
determination,  the  court  may  consider — 
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(1)  The  competitive  impact  of  such 
Ddgment,  including  termination  of  alleged 
Isolations,  provisions  for  enforcement  and 
[|iodincation,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  fortti  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  Court  of  Appeals  for  the  District  of 
Columbia  has  held,  the  APPA  permits  a 
court  to  consider,  among  other  things, 
the  relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  Government's  Complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft  Corp.,  56  F.3d 
1448,  1458-62  (D.C.  Cir.  1995). 
I !  In  conducting  this  inquiry,  "the  Court 
18  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  5  Rather, 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
.  .  .  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 8 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc.,  858  F.2d  456,  462- 
63  (9th  Cir.  1988),  quoting  United  States 
V.  Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied,  454  U.S.  1083  (1981); 


» 119  Cong.  Rec.  24,598  (1973).  See  United  States 
I  Gillette  Co.,  406  F.  Supp.  713.  715  (D.  Mass. 
tft75).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive  - 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  those 
procedures  are  discretionary  (15  U.S.C.  16(f)).  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceeding  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  No.  93-1463, 
93rd  Cong.  2d  Sess.  8-9  (1974),  reprinted  in  1974 
U.S.C.C.A.N.  6535,  6538. 

•*  United  States  v.  Mid-America  Dairvmen,  Inc.. 
1977-1  Trade  Cas.  (CCH)  1  61,508,  at  71.980  (W.D. 
Mo,  1977);  see  also  United  States  v.  Loew's  Inc..  783 
f.  Supp.  211,  214  (S.D.N. Y.  1992);  United  States  v." 
Columbia  Artists  Mgmt.,  Inc.,  662  F.  Supp.  865,  870 
CS.I>.N.Y.  1987). 


see  also  Microsoft,  56  F.3d  at  1458. 
Precedent  requires  that 

[tjhe  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antttrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Coiut  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  A 
"proposed  decree  must  be  approved 
even  if  it  falls  short  of  the  remedy  the 
court  would  impose  on  it  own,  as  long 
as  it  falls  within  the  range  of 
acceptability  or  is  'within  the  reaches  of 
public  interest.'"" 

Moreover,  the  Court's  role  under  the 
APPA  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  alleges  in  its 
Complaint,  and  does  not  authorize  the 
Coiurt  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Since  the  "court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 
the  Court  "is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have  but  did  not  pursue.  Id. 

ni.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 


'  United  States  v.  Bechtel  Corp.,  648  F.2d  at  666 
(citations  omitted)  (emphasis  added);  see  United 
States  V.  BNS,  Inc.,  858  F.  2d  at  463;  United  States 
v.  National  Broadcasting  Co.,  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978);  United  States  v.  Gillette  Co., 
406  F.  Supp.  at  716.  See  also  United  States  v. 
American  Cyanamid  Co..  719  F.2d  558,  565  (2d  Cir. 
1983),  cert,  denied.  465  U.S.  1101  (1984). 

'  United  States  v.  American  Tel.  &■  Tel.  Co..  552 
F.  Supp.  131.  151  (D.D.C.  1942)  [quoting  Gillette. 
406  F.  Supp.  at  716),  affd  sub  nam.  Maryland  v. 
United  States.  460  U.S.  1001  (1983);  United  States 
v.  Alcan  Aluminum,  Ltd.  605  F.  Supp.  619,  622 
(W.D.  Ky.  1985);  United  Stales  v.  Carrols  Dev. 
Corp.,  454  F.  Supp.  1215,  1222  (N.D.N.Y.  1978). 


APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  April  23,  2002. 

Respectfully  submitted, 
Renata  B.  Hesse,  N.  Scott  Sacks,  James  J. 
Tiemey  (D.C.  Bar#434610),  Jessica  N.  Butler- 
Arkow,  David  E.  Blake-Thomas,  Larissa  Ng 
Tan. 

Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  Networks  and 
Technology  Section,  600  E  Street.  NW., 
Suite  9500.  Washington,  DC  20530,  202/ 
307-0797. 

Certificate  of  Service 

I  hereby  certify  that  a  copy  of  the 
foregoing  Competitive  Impact  Statement 
was  hand  delivered  this  23rd  day  of 
April  2002.  to:  Counsel  for  Computer 
Associates  International,  Inc.  and 
Platinum  technology  International,  inc. 
Richard  L.  Rosen,  Esquire,  Arnold  & 

Porter,  555  Twelfth  Street,  NW., 

Washington,  DC  20004-1206,  Fax: 

202/547-5999. 

James  L.  Tiemey. 

[FR  Doc.  02-15328  Filed  6-17-02;  8;45  am] 

BIIXINO  CODE  441»-11-«l 


DEPARTME^f^  OF  JUSTICE 
Antitrust  Division 

Proposed  Termination  of  Judgment 

Notice  is  hereby  given  that  Defendant 
General  Electric  Co.  has  filed  a  motion 
to  terminate  the  Final  Judgment  in 
United  States  v.  General  Electric 
Company,  etal,  Civil  Action  No.  26012, 
with  the  United  States  District  Court  for 
the  Northern  District  of  Ohio,  and  that 
the  Department  of  Justice,  in  a 
stipulation  also  filed  with  the  Court,  has 
tentatively  consented  to  termination  of 
the  Final  Judgment,  but  has  reserved  the 
right  to  withdraw  its  consent  pending 
receipt  of  public  comments.  Acuity 
Brands,  Inc.  (successor  to  Defendant 
Holophane  Co.,  Inc.),  Cooper. Industries, 
Inc.  (successor  to  Defendants 
Westinghouse  Electric  Corp.  and  Line 
Material  Company),  and. Union  Metal 
Corp.  (apparent  successor  to  both 
Defendant  Union  Metal  Manufacturing 
Co.  and  its  subsidiary  Defendant  Pacific 
Union  Metal  Co.)  all  have  executed  the 
stipulation,  indicating  their  support  for 
termination  of  the  Final  Judgment  as  to 
all  defendants  and  successors  thereof. 

On  November  12,  1948.  the  United 
States  filed  its  Complaint  in  this  case 
alleging  that  defendants  conspired  to 
restrain  and  monopolize  the  market  for 
street  lighting  equipment  by,  among 
other  things,  fixing  prices,  allocating 
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markets,  collectively  refusing  to  deal 
with  certain  suppliers  and  customers  of 
street  lighting  equipment,  and  entering 
into  exclusive  supply  or  distribution 
agreements.  On  May  27, 1952,  a  Final 
Judgment  was  entered  with  the  consent 
of  the  parties.  The  Final  Judgment 
applies  to  Defendant  GE  and  to 
corporate  successors  of  all  other  named 
defendants.  The  Final  Judgment 
provisions  that  remain  in  effect  enjoin 
and  restrain  defendants  from,  among 
other  things,  renewing,  performing,  or 
enforcing  any  of  the  terminated 
agreements  or  entering  into,  performing, 
or  enforcing  any  other  agreements 
having  the  same  purpose  or  effect;  fixing 
prices,  allocating  territories,  customers, 
or  markets:  exchanging  with  or 
disclosing  to  other  street  lighting 
equipment  manufacturers  competitively 
sensitive  information;  collectively 
refusing  to  deal  with  certain  suppliers 
or  customers;  dealing  only  exclusively 
with  certain  other  suppliers  or 
customers;  and  acquiring  any  other 
defendant  or  street  lighting  equipment 
manufacturer.  Due  to  the  passage  of 
time  and  changes  in  the  industry,  the 
United  States  believes  the  Final 
Judgment  is  no  longer  necessary  to 
preserve  competition  in  the  street 
lighting  equipment  business. 

The  Department  has  filed  with  the 
Court  a  memorandum  setting  forth  in 
detail  the  reasons  why  the  United  States 
believes  that  termination  of  the  Final 
Judgment  would  serve  the  public 
.  interest.  Copies  of  Defendant  GE's 
motion  papers,  the  stipulation 
containing  the  Government's  tentative 
consent,  the  Government's 
memorandum,  and  all  further  papers 
filed  with  the  Court  in  connection  with 
this  motion  will  be  available  for 
inspection  at  the  Antitrust  Docimients 
Group  of  the  Antitrust  Division,  Room 
215,  325  7th  Street  NW..  Liberty  Place 
Building,  Washington,  DC  20530,  and  at 
the  Office  of  the  Clerk  of  the  Coiul, 
United  States  District  Court  for  the 
Northern  District  of  Ohio,  201  Superior 
Avenue,  Cleveland,  OH  44114  (216/ 
522—4355).  Copies  of  any  of  these 
materials  may  be  obtained  from  the 
Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations.  . 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Final  Judgment  to  the 
Government.  Such  comments  must  be 
received  by  the  Division  within  sixty 
(60)  days  and  will  be  filed  with  the 
Court  by  the  Government.  Comments 
should  be  addressed  to  James  R.  Wade, 


Chief,  Litigation  III  Section,  Antitrust 
Division,  Department  of  Justice,  Liberty 
Place  Building,  Suite  300,  325  7th  Street 
NW.,  Washington,  DC  20530  (202/616- 
5935). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations. 

(FR  Doc.  02-15327  Filed  6-17-02;  8:45  am] 

BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Ethernet  in  the  First  Mile 
Alliance 

Notice  is  hereby  given  that,  on  April 
17,  2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Ethernet  in  the  First 
Mile  Alliance  ("EFMA")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circmnstances. 
Specifically,  BATM  Advanced 
Communications,  Yokneam  Hit, 
ISRAEL;  Calix,  Petalmna,  CA; 
Fiberintheloop,  Marlow,  UNITED 
KINGDOM:  Hatteras  Networks,  Research 
Triangle  Park,  NC;  Infineon 
Technologies  AG,  Munich,  GERMANY; 
Passave.  Inc.,  Tel  Aviv,  ISRAEL;  Spirent 
Communications,  Calabasas,  CA;  and 
Texas  Instnmients,  Dallas,  TX,  have 
been  added  as  parties  to  this  venture. 
Also,  Elastic  Networks,  Alpharetta,  GA, 
has  been  acquired  by  Paradyne, 
Alpharetta,  GA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  EFMA 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  January  16.  2002,  EFMA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2002  (67  FR  10760). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  02-15326  Filed  6-17-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Dhrislon 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — interchangeable  Virtual 
Instruments  Foundation,  Inc. 

Notice  is  hereby  given  that,  on  May 
13,  2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Interchangeable 
Virtual  Instruments  Foundation,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Lockheed  Martin 
Information  Systems,  Orlando,  FL  has 
been  added  as  a  party  to  this  venture. 
Also,  Ericsson,  Gevle,  SWEDEN;  L3 
Communications  Analytics  Corporation 
(formerly  Emergent  Information 
Technologies),  Vienna,  VA;  and 
Software  AG,  San  Ramon,  CA  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Interchangeable  Virtual  Instruments 
Foundation,  Inc.  intends  to  file 
additional  vtrritten  notification 
disclosing  all  changes  in  membership. 

On  May  29,  2001,  Interchangeable 
Virtual  Instruments  Foimdation,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  piu-suant  to  Section 
6(b)  of  the  Act  on  July  30,  2001  (66  FR 
39336). 

The  last  notification  was  filed  with 
the  Department  on  August  20,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  4,  2001  (66  FR  50682). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  02-15236  Filed  6-17-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993    Management  Service 
Providers  Association,  inc. 

Notice  is  hereby  given  that,  on  May  3, 
J002,  pursuant  to  Section  6(a)  of  the 
Niational  Cooperative  Research  and 
*roduction  Act  of  1993,  15  U.S.C.  4301 
it  seq.  ("the  Act"),  Management  Service 
*roviders  Association,  Inc.  has  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
.Trade  Commission  disclosing  changes 
in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Geotrust,  Wellesley,  MA;  Newtwork 
Guidance,  Minnetonka,  MN  and  Trilogy 
CSI  Pty,  LTD,  Rosebery,  New  South 
Wales,  AUSTRALIA  have  been  added  as 
parties  to  this  ventiu^;  and  NetEffect 
Corp,  Atlanta,  GA;  Aprisma 
Management  Technologies,  Durham, 
NH;  and  Applicant,  Seattle,  WA  have 
been  dropped  as  parties  to  this  venture. 
Also,  Redliday,  Ann  Arbor,  MI  has 
changed  its  name  to  FuUscope  and 
Nuclio,  Chantilly,  VA  has  changed  its 
name  to  Sevenspace/Nuclio. 

iNo  other  changes  have  been  made  in 
ither  the  membership  or  plaimed 
ctivity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Management 
Service  Providers  Association,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 

[lembership. 
On  October  20,  2000,  Management 
ervice  Providers  Association,  Inc.  filed 
Its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  "The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  November  24,  2000 
(65  FR  70613). 

The  last  notification  was  filed  with 
the  Department  on  February  11,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  27,  2002  (67  FR  14730). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-15325  Filed  6-17-02;  8:45  am] 

KLUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Open  Core  Protocol 
international  Partnership  Association, 
Inc. 

Notice  is  hereby  given  that,  on  May 
10,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.,  ("the  Act"),  OCP  International 
Partnership  Association,  Inc.  ("OCP- 
IP")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identifies 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circiunstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identity  of  the  only  party 
at  this  time  is  Easterel  Technologies, 
Inc.,  Guyancourt,  FRANCE.  OCP-IP  is 
dedicated  to  addressing  problems 
relating  to  design,  verification  and 
testing  which  are  common  to  IP  core 
reuse  in  "plug  and  play"  system-on- 
chip  designs.  OCP-IP  intends  to 
undertake  cooperative  research, 
development,  formulation  and 
experimentation  activities  concerning 
these  problems  and  the  "open  core 
protocol"  for  system-on-chip  design. 
The  natiu'e  and  objectives  are  to  (a) 
provide  a  forum  for  industry 
participants  to  contribute  to  the 
development  and  promote  the  evolution 
of  the  "open  core  protocol"  for  the 
system-on-chip  products;  (b)  to  develop 
conformance  standards  and  tests  for 
determining  compliance  with  the  "open 
core  protocol";  (c)  to  support  the 
development  of  products  that  are 
compliant  with  the  "open  core 
protocol";  (d)  to  support,  promote  and 
accelerate  the  acceptance  and  use  of  the 
"open  core  protocol"  for  system-on-chip 
products;  and  (e)  to  undertake  such 
other  activities  as  may  from  time  to  time 
be  appropriate  to  further  the  purposes 
and  achieve  the  goals  set  forth  above. 

Additional  information  concerning. 
OCP-IP  may  be  obtained  from  Ian 
Mackintosh,  President  of  OCP 
International  Partnership  Association, 
Inc.,  at  OCP  International  Partnership, 


5440  SW.  Westgate  Dr.,  Suite  217. 
Portland,  OR  97221,  (503)  291-2560. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-15237  Filed  6-17-02:  8:45  am) 

BILUNG  COOe  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  ( "PERF ")  Project  No. 
99-13 

Notice  is  hereby  given  that,  on  May 
15,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Chevron  Texaco 
Energy  Research  and  Technology 
Company,  a  division  of  Chevron  USA, 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identifies  of  the  parties 
are  Chevron  Texaco  Energy  Research 
and  Technology  Company,  Richmond, 
CA;  BP  North  America,  Inc.,  Naperville, 
IL;  Unocal,  Brea,  CA;  Canadian 
Association  of  Petroleum  Producers, 
Calgary,  Alberta,  CANADA;  and 
ExxonMobil  Production  Company, 
Houston,  TX.  The  nature  and. objectives 
of  the  venture  are  to  identify,  develop 
and/or  improve  methods  for 
implementing  bioavailability, 
developing  risk  based  screening  levels 
for  new  types  of  chemicals  and  wastes, 
developing  software  and  analytical 
tools,  and  developing  communication 
tools  for  gaining  acceptance  of  risk 
assessment  both  in  the  U.S.  and 
internationally. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  02-15239  Filed  6-17-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnicai  Open 
Software  Corporation  ("POSC") 

Notice  is  hereby  given  that,  on  March 
14,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Petrotechnicai  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  SD  Geologix,  Norwich, 
UNITED  KINGDOM;  Oil  and  Natural 
Gas  Corporation  Ltd.,  Dehra  Dun, 
INDIA:  and  Flare  Consultants  Limited, 
Marlow,  UNITED  KINGDOM  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Petrotechnicai  Open  Software 
Corporation  ("POSC")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  14, 1991,  Petrotechnicai 
Open  Software  Corporation  ("POSC") 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  February  7, 1991  (56 
FR5021). 

The  last  notification  was  filed  with 
the  Department  on  February  23,  2000.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2001  (66  FR  13971). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  02-15240  Filed  6-17-02;  8:45  am) 
aiUJNG  CO06  4410-1S-M 


DEPARTIMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PXI  Systems  Alliance, 
Inc. 

Notice  is  hereby  given  that,  on  May 
13,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 


Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  PXI  Systems 
Alliance,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Digalog  Systems,  Inc.,  New 
Berlin,  WI;  Signametrics,  Seattle,  WA; 
and  JTAG  Technologies,  Sammamish, 
WA  has  been  added  as  parties  to  this 
venture.  Also,  C&H  Technologies, 
Austin,  TX;  and  PLD  Applications, 
Gardanne,  FRANCE  have  been  dropped 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PXI  Systems 
Alliance,  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  22,  2000,  PXI  Systems 
Alliance,  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2001  (66  FR  13971). 

The  last  notification  was  filed  with 
the  Department  on  February  13,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  27,  2002  (67  FR  14731). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  02-15238  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Combating  Child  Labor  in  Zambia 
Through  Education 

AGENCY:  Bureau  of  International  Labor 
Affairs.  Department  of  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  cooperative 
agreement  Applications  (SGA  02-07). 

This  notice  contains  all  of  the 
necessary  information  and  forms 
needed  to  apply  for  cooperative 
agreement  funding. 
SUMMARY:  The  U.S.  Department  of 
Labor,  Bureau  of  International  Labor 
Affairs  will  award  up  to  US  $2  million 
through  a  cooperative  agreement  to  an 
organization  or  organizations  to  improve 
access  to  quality  education  programs  as 
a  means  to  combat  child  labor  in 


Zambia.  The  program  will  complement 
and  expand  upon  existing  activities  to 
improve  education  in  select  rural  and 
peri-urban  communities,  predominantly 
in  the  Copperbelt,  Eastern,  Lusaka, 
Southern  and/or  Western  Provinces,  to 
prevent  children's  migration  to  urban 
areas  and  engagement  in  the  worst 
forms  of  child  labor.  The  education 
program  will  work  towards  reduced 
child  labor  in  Zambia  through:  (1) 
Improved  community  awareness-raising 
efforts  on  the  importance  of  education 
for  children  engaged  in  or  at  risk  of  the 
worst  forms  of  child  labor;  (2) 
strengthened  quality  of  educational 
opportunities  in  government  and 
alternative  schools;  (3)  increased 
ministerial  and  NGO  capacity  and  inter- 
institutional  coordination;  and  (4) 
improved  resource  mobilization. 
DATES:  The  closing  date  for  receipt  of 
applications  is  July  31,  2002. 
Applications  must  be  received  by  4:45 
p.m.  (Eastern  Time)  at  the  address 
below.  No  exceptions  to  the  mailing, 
delivery,  and  hand-delivery  conditions 
set  forth  in  this  notice  will  be  granted. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  Telegram,  facsimile 
(FAX),  and  e-mail  applications  will  not 
be  honored. 

ADDRESSES:  Application  forms  will  not 
be  mailed.  They  are  published  in  this 
Federal  Register  Notice,  and  in  the 
Federal  Register  which  may  be  obtained 
from  your  nearest  U.S.  Government 
office  or  public  library  or  online  at 
h  ttpj/www.  nam  .gov/fedreg/ 
nfpubs.html.  Applications  must  be 
delivered  to:  U.S:  Department  of  Labor, 
Procurement  Services  Center,  200 
Constitution  Avenue,  NW.,  Room  N- 
5416,  Attention:  Lisa  Harvey,  Reference: 
SGA  02-07,  Washington,  DC  20210. 
Applications  sent  by  e-mail,  telegram,  or 
facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted;  however,  the 
applicant  bears  the  responsibility  for 
timely  submission. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey.  E-mail  address:  harvey- 
lisa@dol.gov.  All  applicants  are  advised 
that  U.S.  mail  delivery  in  the 
Washington,  DC  area  has  been  slow  and 
erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting  Lisa 
Harvey,  U.S.  Department  of  Labor, 
Procurement  Services  Center,  telephone 
(202)  693-4570  (this  is  not  a  toU-ft-ee 
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number),  prior  to  the  closing  deadline. 
^1  inquiries  should  reference  SGA  02- 
67.  See  Section  III.C  for  additional 
information. 

PPLEMENTARY  INFORMATION:  The  U.S. 
department  of  Labor  (USDOL),  Bureau 
f  International  Labor  Affairs  (ILAB), 
ounces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement 
(hereafter  referred  to  as  "grant")  to  one 
or  more  qualifying  organizations  for  the 
purpose  of  promoting  school  attendance 
and  combating  child  labor  in  Zambia. 
The  grant  will  be  managed  by  ILAB's 
International  Child  Labor  Program  to 
assure  achievement  of  the  stated  goals. 
Applicants  are  encouraged  to  be  creative 
in  proposing  cost-effective  interventions 
that  will  have  a  demonstrable  impact  in 
promoting  school  attendance  and 
reducing  migration  of  children  from 
rural  and  peri-urban  areas  to  urban 
communities  and  the  incidence  of 
Zambian  children  engaged  in  or  most  at 
risk  of  working  in  the  worst  forms  of 
child  labor. 

I.  Background  and  Program  Scope 

A.  USDOL  Support  of  Global 
Elimination  of  Child  Labor 

ji  The  International  Labor  Organization 
ULO)  estimates  250  million  children 
between  the  ages  of  five  and  14  work  in 
developing  countries,  with  about  half 
working  full-time.  Full-time  child 
workers  are  generally  unable  to  attend 
school  and  part-time  child  labors 
balance  economic  survival  with 
schooling  from  an  early  age,  often  to  the 
detriment  of  their  education.  Since 
1995,  the  U.S.  Congress  has  directed 
USDOL  to  support  worldwide  technical 
assistance  programs  implemented  by  the 
International  Labor  Organization's 
International  Program  on  the 
Elimination  of  Child  Labor  (ILO/IPEC). 
To  date,  USDOL  has  contributed  US 
$112  million  to  ILO/IPEC,  making  the 
United  States  the  program's  largest 
donor  and  a  leader  in  global  efforts  to 
combat  child  labor. 

In  Zambia,  USDOL  has  provided  over 
US  $1.5  million  for  four  ILO/IPEC 
projects  to  improve  data  collection, 
support  a  national  program  seeking 
progressive  elimination  of  child  labor, 
withdraw  children  from  Zambia's  worst 
forms  of  child  labor  (as  defined  by  the 
ILO  Convention  No.  182),  and 
participate  in  regional  efforts  to 
withdraw  children  ft-om  hazardous  work 
in  commercial  agriculture  and  conduct 
further  research  on  the  relationship 
between  HIV/ AIDS  and  child  labor.  (For 
further  information  regarding  USDOL 
funded  ILO/IPEC  activities  in  Zambia 
see  Appendix  C.) 


In  FY  2001  and  FY  2002,  in  addition 
to  US  $90  million  in  funds  earmarked 
for  ILO/IPEC  efforts,  US  $74  million  was 
appropriated  to  USDOL  for  a  Child 
Labor  Education  Initiative  to  fund 
programs  increasing  access  to  quality, 
basic  education  in  areas  with  a  high 
incidence  of  abusive  and  exploitative 
child  labor.  The  grant  awarded  under 
this  solicitation  will  be  funded  through 
this  new  initiative. 

USDOL's  Child  Labor  Education 
Initiative  seeks  to  nurture  the 
development,  health,  safety  and 
enhanced  future  employability  of 
children  around  the  world  by  increasing 
access  to  basic  education  for  children 
removed  from  work  or  at  risk  of  entering 
into  labor.  Child  labor  elimination 
depends  in  part  on  improving  access  to, 
quality  of,  and  relevance  of  education. 

The  Child  Labor  Education  Initiative 
has  four  goals: 

1.  Raise  awareness  of  the  importance 
of  education  for  all  children  and 
mobilize  a  wide  array  of  actors  to 
improve  and  expand  education 
infrastructures; 

2.  Strengthen  formal  and  transitional 
education  systems  that  encourage 
working  children  and  those  at  risk  of 
working  to  attend  school; 

3.  Strengthen  national  institutions 
and  policies  on  education  and  child 
labor;  and 

4.  Ensure  the  long-term  sustainability 
of  these  efforts. 

B.  Child  Labor  and  Educational  Access 
in  Zambia 

Child  labor  in  Zambia  is  set  in  a 
context  of  severe  economic 
deterioration,  rising  HIV/ AIDS  rates  and 
pervasive  poverty.  An  estimated  73  to 
90  percent  of  the  population  lives  below 
the  poverty  line;  and  20  percent  of 
Zambians  aged  15  to  49  are  HIV/ AIDS 
infected.  Over  one  million  children  are 
expected  to  be  orphaned  by  the  disease 
by  2014.  At  least  75  percent  of 
households  care  for  those  affected  by 
HIV/ AIDS;  37  percent  have  taken  in 
orphaned  children;  and  children  head 
approximately  seven  percent  of  all 
households.  . 

Increased  family  sizes  and  child- 
headed  households  have  significant 
ramifications  on  child  labor.  The  1999 
Zambia  Child  Labor  Survey  found  that 
child  labor  rates  rapidly  increase  the 
larger  the  household.  In  1999,  of  3.8 
million  children  aged  5-17,  over  15 
percent  (595,033)  worked.  While 
approximately  87  percent  of  working 
children  nationally  labor  in  the 
agricultural  sector,  the  number  of 
children  migrating  to  urban  areas  and 
living  as  street  children  has  recently 
exploded.  In  1998,  an  estimated  75,0Q0 


children  lived  on  the  street  and  this 
number  continues  to  grow.  With  recent 
ratification  by  Zambia  of  ILO 
Convention  No.  182  on  the  Worst  Forms 
of  Child  Labor  (ILO  Convention  No. 
182),  Zambia  has  committed  to 
immediate  and  effective  measures  to 
prohibit  and  eliminate  the  worst  forms 
of  child  labor,  including  work  that  by  its 
nature  is  hazardous,  work  in  illicit 
activities  such  as  the  drug  trade,  and 
prostitution  or  sexually  exploitative 
labor.  Zambian  children  living  in  rural 
and  peri-urban  communities  that  are 
near  main  truck  routes  are  particularly 
at  risk  of  engaging  in  prostitution  at 
truck  stops  and  find  easy  access  into 
urban  centers,  where  they  become  street 
children  exposed  to  many  hazards  and 
involved  in  exploitative  or  dangerous 
labor. 

Over  the  last  twenty  years,  Zambia's 
education  system  has  greatly 
deteriorated,  in  part  due  to  falling 
public  resources  for  schools.  A  cost- 
sharing  policy  introduced  in  1995 
shifted  many  school  expenditures, 
including  building  maintenance  and 
school  supplies,  to  families  and 
communities.  The  Zambian  government 
estimates  that  between  600,000  and 
800,000  children  are  currently  out  of 
school.  UNICEF  has  reported  that  three- 
fourths  of  children  dropping  out  of 
primary  school  do  so  because  of  the 
associated  costs.  Since  1996,  Zambia's 
Ministry  of  Education  (MOE)  has  sought 
to  stem  declining  school  attendance, 
first  with  the  Educating  Our  Future 
policy  aimed  at  promoting  education  for 
all  and  then  by  launching  the  Basic 
Education  Sub-sector  Investment 
Program  (BESSIP).  This  large-scale 
education  reform  effort  seeks  improved 
access,  quality  and  relevance  of 
education  with  the  assistance  of 
international  donors,  and  specifically 
decentralizes  more  management  and 
personnel  decisions  to  the  provinces. 
Alternative  school  activities  have  also 
developed  to  meet  the  needs  of  out-of- 
school  children.  These  include  over  700 
"community  schools,"  around  the 
country,  organized  and  managed  by 
commimities  and  independent  from  the 
existing  government  structures,  that 
come  together  under  an  umbrella 
organization  called  the  Zambian 
Community  Schools  Secretariat  (ZCSS). 
The  government  has  also  introduced 
Interactive  Radio  Instruction  (IRI)  to 
provide  basic  education  to  out-of-school 
children  through  a  radio  broadcasted 
educational  program  gathered  in  one  of 
350  centers  throughout  Zambia  with  the 
help  of  volunteer  community  mentors. 

Tne  Zambian  government, 
international  donors  and  many  local 
organizations  have  also  invested  in 
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community-based  mobilization 
strategies  to  address  the  reasons 
children  do  not  attend  school.  Some  of 
the  key  actors  include  the  Ministries  of 
Commimitv  Development  and  Social 
Services  (MCDSS);  Sport,  Youth  and 
Child  Development  (MSYCD):  Labor 
and  Social  Security  (MLSS);  ILO/IPEC; 
UNICEF:  USAID;  Children  in  Need 
Network  (CHIN);  and  ZCSS  among 
others.  (See  Appendix  D  for  further 
information.) 

C.  Barriers  to  Educating  Children 
Engaged  in  or  at  Risk  of  Working  in  the 
Worst  Forms  of  Child  Labor 

Despite  the  many  activities  underway 
in  Zambia,  efforts  to  ensure  the  most 
vulnerable  children — orphans,  street 
children,  poor  children,  out-of-school 
and  working  children,  girls,  and 
children  with  disabilities — have  access 
to  quality  educational  opportimities 
inevitably  face  shortcomings.  At  the 
local,  regional,  and  national  levels,  there 
simply  are  not  enough  resources  or 
capacity  to  address  the  many  and 
complex  needs.  Some  major  barriers  to 
meeting  the  educational  needs  of 
children  engaged  in  or  at  risk  of  entering 
the  worst  forms  of  child  labor  in  Zambia 
are  listed  below: 

1.  Lack  of  Knowledge  and  Awareness 

Community  members'  ability  to 
improve  the  educational  outcomes  of 
children  engaged  in  or  at  risk  of 
engaging  in  the  worst  forms  of  child 
labor  is  in  part  dependent  on 
understanding  these  children's 
educational  needs  and  the  resources 
available  to  address  the  problems.  Some 
of  the  gaps  in  knowledge  and  awareness 
at  the  local  level  include: 

•  Lack  of  awareness  by  social 
partners  of  their  potential  role  in 
reducing  child  labor  and  promoting 
school  attendance. 

Media  attention  and  awareness- 
raising  efforts  have  taken  place  in 
Zambia  on  children's  rights  and  the 
problem  of  child  labor.  However,  local 
actors  including  political  and 
educational  authorities,  NGOs,  media, 
faith-based  and  community 
organizations  and  religious  leaders, 
local  chiefs,  local  authorities,  teachers 
and  heads  of  school,  and  employers  may 
not  understand  the  educational  needs  of 
children  engaged  in  or  at  risk  of 
engaging  in  the  worst  forms  of  child 
labor.  They  often  lack  awareness  of 
concrete  actions  that  could  take  place  in 
their  communities  to  reduce  child  labor 
and  promote  school  attendance  and 
families  often  feel  powerless  to  change 
a  severely  deteriorated  education 
system.  Additionally,  national 
awareness-raising  campaigns  often  do 


not  reach  community  members  who  do 
not  speak  English  or  who  are  illiterate, 
as  materials  are  often  in  print  and  are 
not  provided  in  local  languages. 

•  Lack  of  awareness  of  new  child 
labor  and  education  policies  and 
strategies. 

With  ratification  of  ILO  Convention 
No.  182,  the  Zambian  government 
committed  to  immediate  action  to 
eliminate  the  worst  forms  of  child  labor. 
However,  this  is  not  well  known  by 
individuals,  local  leaders  and 
communities,  nor  are  the  implications 
of  the  commitment  understood. 
Activities  at  a  national  level,  such  as 
reconciled  inconsistencies  in  education 
policy  and  child  labor  law,  have  not 
reached  local  commimities.  For 
example,  the  1996  Education  Policy 
declared  that  no  child  should  be  barred 
from  attending  school  due  to  inability  to 
pay  school  fees.  However,  because  of  a 
lack  of  monitoring  tools  and  systems  for 
enforcing  such  policies,  many  local 
commimity  decision-makers  continue  to 
use  fees  as  a  way  of  preventing 
overcrowding  and  covering  basic  school 
finances.  As  the  MOE  moves  towards 
further  decentralization,  local 
authorities  will  need  to  be  particularly 
sensitive  to  the  barriers  faced  by 
children  engaged  in  or  at  risk  of  entering 
the  worst  forms  of  child  labor. 

2.  Education  System  Constraints 

Some  Zambian  parents  and  guardians 
are  reluctant  to  send  their  children  to 
school  because  they  rely  on  them  for 
work,  to  scavenge  for  food,  or  to  care  for 
sick  relatives.  However,  parents  and 
guardians  are  also  dissuaded  because  of 
the  low  quality  of  schools  and  disbelief 
that  attending  school  will  increase  their 
children's  knowledge  and  skills  or  lead 
to  better  paying  jobs  or  improved 
quality  of  life.  There  are  a  number  of 
specific  barriers  to  school  quality  for  the 
Zambian  children  engaged  in  or  at  risk 
of  entering  the  worst  forms  of  child 
labor,  including: 

•  Inadequately  trained  teachers  with 
low  motivation. 

In  government  and  community 
schools,  teachers  are  often  poorly 
trained  or  lack  adequate  qualifications. 
In  rural  and  outlying  areas  in  particular, 
adequately  staffing  schools  is  hampered 
by  high  attrition  rates  of  teachers  due  to 
death  and  illness  resulting  from  HIV/ 
AIDS,  poor  comparative  compensation 
packages  (including  housing),  and 
difficult  working  conditions.  As  a  result, 
quality  teachers  are  more  likely  to  stay 
in  urban  areas  or  migrate  to  other 
countries  such  as  Botswana  where  the 
pay  is  higher.  Because  of  the  lack  of 
teachers  in  rural  areas,  school  buildings 
might  be  imused.  Where  there  is  at  least 


one  teacher,  class  sizes  can  end  up  in 
the  hundreds.  Lack  of  teachers  in 
government  schools  is  one  reason  that 
community  schools  have  emerged, 
where  community  members  take  it  upon 
themselves  to  provide  an  education  to 
children,  despite  receiving  little  or  no 
compensation.  However,  teachers  in 
community  schools,  as  well  as 
community  mentors  leading  the  radio- 
based  IRI  classes,  are  largely  untrained 
and  lack  classroom  experience  and, 
therefore,  are  not  familiar  with 
curriculum  development  or  basic 
classroom  instruction.  The  MOE  has 
signed  a  Memorandum  of  Agreement 
with  the  ZCSS  to  send  government 
personnel  to  community  schools  or  offer 
community  volunteers  access  to  teacher 
training  programs. 

•  Lack  of  relevant  or  quality 
curriculiun: 

The  MOE  is  working  to  improve  the 
quality  of  literacy,  numeracy,  life  skills, 
HIV/ AIDS  education  and  other 
curricular  materials  for  government 
schools.  However,  teachers,  students 
and  guardians  often  complciin  that  what 
is  taught  in  schools  is  not  relevant  or 
practical,  particularly  in  rural 
commimities.  The  ZCSS  has  made  some 
strides  in  improving  the  quality  of 
community  school  instruction  by 
developing  the  SPARKS  (School, 
Participation,  Access  and  Relevant 
Knowledge)  curriculum,  which  adapts 
the  government  curriculum  to  better 
serve  the  needs  of  children  who  have 
been  out  of  school  for  sometime. 
However  some  200  schools  are  not 
registered  by  the  ZCSS,  indicating  that 
minimiun  academic  standards  have  not 
been  met. 

Children  withdrawn  fi-om  labor  also 
have  particular  needs  current 
curriculum  does  not  address.  The  MOE 
plans  to  review  the  government 
curriculum  in  light  of  the  needs  of  child 
laborers  (see  Appendix  D),  however 
local  teachers  and  school  administrators 
will  continue  to  need  assistance  in 
effectively  tailoring  curricula  to  the 
learning  needs  of  children  in  their 
conmiunities  who  are  engaged  in  or  at 
risk  of  engaging  in  the  worst  forms  of 
child  labor. 

•  Lack  of  basic  teaching  supplies. 
Teachers  in  rural  and  outlying 

districts  often  lack  the  basic  education 
materials  they  need  to  effectively  teach. 
While  the  MOE  has  provided  some 
government  schools  with  textbooks  and 
teacher-guides,  these  efforts  fall  short  of 
the  need.  Teachers  also  report  shortages 
in  supplies  like  chalk  and  maps. 
Community  schools  and  the  radio-based 
IRI  centers  face  similar  deficiencies  in 
supplies.  For  example,  communities 
interested  in  organizing  a  learning 
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( enter  may  be  unable  to  access  radios, 
latteries,  or  IRI  teaching  guides  with 
frhich  to  conduct  the  class. 

•  Limited  access  to  quality  vocational 
Education. 

Many  older  children  and  their 
amilies  often  realize  that  they  cannot 
complete  or  study  beyond  primary 
school.  In  these  cases,  technical  or 
vocational  education  would  be  a 
preferred  option.  In  Zambia  there  are 
many  challenges  to  obtaining  good 
vocational  education.  Government  and 
NGOs  programs  do  not  sufficiently 
address  the  demand,  are  not  often  of 
high  quality,  and  do  not  always  lead  to 
opportunities  in  the  formal  employment 
sectors.  Older  children  often  have 
difficulty  affording  the  cost  of  these 
programs  or  do  not  meet  minimum 
standards,  and  for  child  heads  of 
households  this  can  be  particularly 
challenging.  Poor  children  who  have 
engaged  in  apprenticeship  programs 
also  often  have  difficulty  obtaining  the 
tools  and  supplies  they  need  to 
effectively  put  their  training  to  use. 
Lacking  academic  or  occupational 
options,  these  youngsters  may  have 
little  recourse  to  entering  into 
exploitative  and  abusive  employment  or 
apprenticeships. 

1  Institutional  and  Policy  Challenges 
Zambian  government  ministries 
ncemed  with  child  welfare,  national- 
Ibvel  institutions,  and  NGOs  face  a 
number  of  challenges  to  their  capacity 
and  infrastructure,  given  the  vast  needs 
in  Zambia.  Some  of  these  include: 

•  Lack  of  quality  national  data 
systems  for  policy  formulation. 

Estimating  the  number  of  children 
engaged  in  child  labor  and  determining 
the  correlation  between  labor,  school 
attendance  and  educational 
performance  cannot  be  done  without  an 
effective  and  maintainable  data  system. 
The  Zambian  government,  institutions 
and  NGOs  have  established  or  are 
developing  databases  and  information 
collection  mechanisms  on  child  laborers 
and  vulnerable  children's  educational 
progress.  Efforts  include  the  monitoring 
of  equity  gender  issues  ft-om  schools, 
districts,  provincial  and  national  levels 
as  part  of  BESSIP;  ZCSS's  Community 
School  Database;  data  collection  on 
performance  of  the  IRI;  the  proposed 
database  on  child  labor  to  be  managed 
by  the  MLSS;  individual  NGOs 
collecting  working  children's  profiles; 
and  others.  However,  these  institutions 
have  insufficient  human  resources  and 
infi-astructure  capacity  to  maintain  these 
systems  and  update  the  information 
ft'equently  so  that  the  data  can  be 
effectively  used  to  inform  policy  and 
improve  programs. 


•  Challenges  implementing 
decentralization  of  education  policy. 

Decentralization  promotes  broad- 
based  participation  in  the  management 
of  education  and  places  emphasis  on 
creativity,  innovation  and  imagination 
of  the  local-level  education  managers. 
While  this  approach  may  foster  a  greater 
sense  of  local  ownership  and  promote 
better  delivery  of  services,  many 
commimities  do  not  yet  have  the 
capacity  to  fully  participate  and  hold 
educational  authorities  accountable,  and 
will  need  support  to  effectively  take  on 
the  role.  Additionally,  local  educational 
authorities  often  lack  experience  or 
capacity  in  areas  like  educational 
planning,  resource  allocation,  and 
monitoring  for  educational  quality. 

•  Limited  national  coordination  on 
the  educational  needs  of  child  laborers. 

Many  actors  are  involved  in 
addressing  issues  related  to  child  labor 
and  seeking  to  improve  educational 
access  for  the  most  vulnerable  of 
Zambia's  children,  including  those 
identified  in  Section  l.B  and  Appendix 
D.  Though  some  coordination  has  taken 
place  among  individual  entities,  greater 
focus  is  needed  among  and  between 
NGOs  and  government  ministries  on  the 
specific  educational  needs  of  the 
children  most  at  risk  of  entering  the 
worst  forms  of  child  labor.  For  instance, 
the  Departments  of  the  Ministries  of 
Commimity  Development  and  Social 
Welfare  and  Sports,  Youth  and  Child 
Development  are  members  of  the 
Children  in  Need  Network  (CHIN).  The 
National  Steering  Committee  on  Child 
Labor  established  through  the  ILO/IPEC 
national  program  includes 
representation  of  several  ministries, 
UNICEF  and  CHIN,  among  others. 
However,  currently  these  groups  tend  to 
focus  on  the  needs  of  street  children  in 
Lusaka  and  less  on  the  needs  of  working 
children  in  the  rural  and  peri-urban 
communities  and  preventative  actions 
to  halt  children's  migration.  While  it  is 
in  the  explicit  mission  of  ministries 
concerned  with  child  welfare  to  address 
the  needs  of  vulnerable  children,  the 
varying  resources  of  these  ministries 
could  be  better  coordinated  to  address 
the  sizable  number  of  children  they 
target.  Advocacy  organizations  and 
NGOs  also  have  had  successes  at  the 
local  level  that  could  be  shared  more 
effectively  and  used  as  models  in 
government  policy  and  resource 
delivery. 

4.  Resource  Constraints 

Given  Zambia's  vast  poverty  and 
severe  economic  problems,  there  are  a 
number  of  challenges  due  to  a  lack  of 
resources  that  impede  both  local  and 
national  actors  fi-om  effectively 


providing  children  engaged  in  or  at  risk 
of  entering  the  worst  forms  of  child 
labor  with  quality  educational 
opportunities,  including: 

•  Family  poverty  and  lack  of  access  to 
social  protection  programs. 

School  fees  are  often  quite  high  and, 
with  little  or  no  wages,  parents  and 
guardians  frequently  cannot  cover  the 
required  costs  of  books,  supplies  and 
Parent  Teacher  Association  fees.  When 
these  fees  are  compounded  with  the  lost 
wages  of  a  child  removed  fi-om  labor, 
the  costs  can  prohibit  school 
attendance.  Malnutrition  and  poor 
health  are  also  barriers  to  learning  for 
poor  children,  particularly  in  large 
extended  families.  If  parents  and 
guardians  are  unable  to  access  poverty 
alleviation  programs,  income  generation 
activities,  or  food  and  health  programs 
for  their  children,  other  educational 
improvement  efforts  are  unlikely  to  be 
successful. 

•  Non-existent  or  poor  school 
infi-astructure. 

In  some  communities  there  are  no 
government  schools  and  distances  to 
school  buildings  can  exceed  10 
kilometers.  Under  BESSIP  almost  2000 
classrooms  have  been  constructed  since 
1999  and  there  are  plans  to  construct 
more.  However,  in  the  short-term  there 
are  not  enough  school  spaces  for  all 
children  and  large  number  of  existing 
schools  require  rehabilitation  to  be  safe. 
Community  schools  have  also  emerged 
to  address  this  gap  in  school 
infrastructure.  However,  as  classes  are 
often  conducted  in  the  open  air  if  a 
school  building  does  not  exist, 
conditions  are  not  optimal. 

•  Limited  public  resources  for 
education. 

Although  the  public  sector  resources 
devoted  to  education  have  increased 
under  BESSIP.  they  are  still  insufficient 
relative  to  the  vast  need.  For  example, 
government  sponsered  bursaries  to 
enable  the  most  vulnerable  children, 
such  as  child  laborers,  to  pay 
educational  fees  do  not  adequately 
support  the  large  number  of  eligible 
children.  Additionally,  though  it  may  be 
reasonable  to  develop  alternative  school 
schedules  such  as  evening  programs  to 
address  overcrowding  or  cater  to  the 
needs  of  children  currently  caring  for 
sick  family  members,  working  children 
and  youth,  it  has  not  been  possible  to 
pay  teachers  for  additional  class  time. 
The  Government  of  Zambia 
acknowledges  that  it  cannot  meet  the 
educational  needs  of  all  by  itself,  and  it 
is  because  of  these  resource  constraints 
that  the  government  has  encouraged  and 
supported  alternative  schooling  options. 
However,  community  schools  or  IRI 
prograifis  put  additional  pressures  on 
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communities  to  mobilize  resources  for 
education  and  to  address  their  own 
problems. 

The  above  barriers  to  access  and 
quality  of  education  for  children 
engaged  in  or  at  risk  of  entering  the 
worst  forms  of  child  labor  manifest 
themselves  in  different  ways  in  different 
communities.  While  these  headings 
attempt  to  capture  the  greatest  barriers 
for  communities,  it  must  be  recognized 
that  solving  these  problems  requires 
identifying  the  key  actors  and  major 
impediments  to  schooling  at  a 
community  level. 

n.  Authority 

ILAB  is  authorized  to  award  and 
administer  this  program  by  the 
Consolidated  Appropriations  Act,  2001, 
Pub.  L.  106-554,  114  Stat.  2763A-10 
(2000). 

m.  Application  Process 

A.  Eligible  Applicants 

Any  commercial,  international,  or 
non-profit  organization  capable  of 
successfully  developing  and 
implementing  education  programs  for 
child  laborers  or  children  at  risk  is 
eUgible  to  apply  for  this  grant. 
Partnerships  of  more  than  one 
organization  are  also  eligible,  and 
applicants  are  strongly  encouraged  to 
work  with  organizations  already 
undertaking  projects  in  Zambia, 
including  local  NGOs  [see  Appendix  D). 
bi  the  case  of  partnerships,  a  lead 
organization  must  be  identified.  The 
capability  of  an  Applicant  or  Applicants 
to  perform  necessary  aspects  of  this 
solicitation  will  be  determined  under 
Section  V.B  Rating  Criteria  and 
Selection. 

Please  note  that  eligible  gmnt 
applicants  must  not  be  classified  under 
the  Internal  Revenue  Code  as  a  501(c)(4) 
entity.  See  26  U.S.C.  501(c)(4). 
According  to  section  18  of  the  Lobbying 
Disclosure  Act  of  1995,  an  organization, 
as  described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986,  that 
engages  in  lobbying  activities  will  not 
be  eligible  for  the  receipt  of  federal 
funds  constituting  an  award,  grant,  or 
loan. 

B.  Submission  of  Applications 

One  (1)  ink-signed  original,  complete 
application  in  English  plus  two  (2) 
copies  of  the  application,  must  be 
submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center,  200 
Constitution  Avenue,  ^4W,  Room  N- 
5416,  Washington.  DC  20210,  not  later 
than  4:45  p.m.  Eastern  Time,  July  31, 
2002.  Accompanying  documents  must 
also  be  in  English.  To  aid  with  review 


of  applications,  USDOL  also  encourages 
Applicants  to  submit  two  additional 
paper  copies  of  the  application  (five 
total).  Applicants  who  do  not  provide 
additional  copies  will  not  be  penalized. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424,  "Application  for  Federal 
Assistance"  (Appendix  A)  (The  entry  on 
SF  424  for  the  Catalog  of  Federal 
Domestic  Assistance  Number  (CFDA)  is 
17.700)  and  sections  A-F  of  the  Budget 
Information  Form  SF  424A  (Appendix 
B).  Part  11  must  contain  a  technical 
application  that  demonstrates 
capabilities  in  accordance  with  the 
Statement  of  Work  (Section  IV.A)  and 
Rating  Criteria  (Section  V.B). 

To  be  considered  responsive  to  this 
solicitation,  the  application  must 
consist  of  the  above-mentioned  separate 
sections  not  to  exceed  25  single-sided 
[BVz"  X  Ul.  double-spaced,  10  to  12 
pitch  typed  pages.  Any  applications  that 
do  not  conform  to  these  standards  may 
be  deemed  non-responsive  to  this 
solicitation  and  may  not  be  evaluated. 
Standard  forms  and  attachments  are  not 
included  in  the  page  limit.  Each 
application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two  (2) 
pages.  These  pages  are  also  not  included 
in  the  page  limits. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  Applicant  must  be  authorized  to 
bind  the  Applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Prociu-ement  Services 
after  4:45  pm  Eastern  Time,  July  31. 
2002,  will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and: 

1 .  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  July  31,  2002; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
pm  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  July  31,  2002. 

1  he  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  v^rrapper 
and  on  the  original  receipt  from  the  U.S. 


Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Service 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted,  however,  the 
applicant  bears  the  responsibility  for 
timely  submission.  Because  of  delay  in 
the  receipt  of  mail  in  the  Washington, 
DC  area,  it  is  recommended  that  you 
confirm  receipt  of  your  application  by 
contacting  Lisa  HarVey,  U.S.  Department 
of  Labor,  Procurement  Services  Center,   ' 
telephone  (202)  693-4570  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline.  All  inquiries  should  reference 
SGA  02-07. 

D.  Funding  Levels 

Up  to  US  $2  million  is  available  for 
this  program.  Although  USDOL  will 
award  only  one  grant,  a  partnership  of 
more  than  one  organization  may  apply 
to  implement  the  program. 

E.  Program  Duration 

The  duration  of  the  program  funded 
by  this  SGA  is  four  (4)  years.  The  start 
date  of  program  activities  will  be 
negotiated  upon  awarding  of  the  grant. 
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rV.  Requirements 

A.  Statement  of  Work 

The  Applicant  will  propose  creative 
and  innovative  approaches  aimed  at 
reducing  and  preventing  child  labor  in 
Zambia  and  the  migration  of  children  to 
urban  areas  putting  them  at  risk  of 
hazardous  and  exploitative  labor.  The 
approach  suggested  by  the  Applicant 
will  include  actions  that  promote  an 
enabling  environment  at  the  national 
and  provincial  level,  and  specific 
interventions  at  the  local  level  to 
improve  basic  education  options  in 
nu^  and  peri-urban  communities 
where  there  is  the  greatest  risk  of  having 
children  engage  in  the  worst  forms  of 
labor.  For  instance,  areas  with 
communities  and  families  in  extreme 
poverty  and  with  high  HIV/ AIDS  rates, 
high  rates  of  child  abandonment  due  to 
death  of  a  parent  or  family  crisis,  lack 
of  food  security,  particularly  deficient 
education  systems,  or  easy  access  for 
children  to  truck  routes  leading  to  urban 
environments.  The  Applicant  should 
propose  activities  both  at  community 
and  national  levels  that  are  responsive 
to  the  barriers  to  education  outlined  in 
Section  I.C. 

The  Apjjlicant  should  identify  the 
project's  specific  geographical  target 
with  consideration  to  those  regions 
where  existing  child  protection  and 
education  efforts  are  imderway  that  can 
be  effectively  expanded  or  strengthened 
(See  Appendix  D).  To  make  most 
efficient  use  of  USDOL  funds,  it  is 
highly  recommended  the  Applicant 
limit  proposed  project  activities  to  a  few 
select  rural  and  peri-urban  areas  in  the 
Copperbelt,  Eastern,  Lusaka,  Southern 
and/or  Western  Provinces.  Applicants 
may  propose  alternate  regions  for 
project  activities  if  compelling  data  on 
existing  efforts  and  needs  is  provided. 
The  exact  number  of  communities  and 
children  to  benefit  from  this  project 
should  be  identified  in  collaboration 
with  national  and  local  authorities,  and 
should  support  Zambia's  current 
education  reform  efforts,  as  well  as 
efforts  to  end  child  labor. 

In  order  to  avoid  duplication, 
enhance  collaboration,  expand  impact, 
and  develop  synergies,  the  cooperative 
agreement  awardee  (hereafter  referred  to 
as  "Grantee")  should  work 
cooperatively  with  Zambian 
stakeholders  in  developing  project 
interventions.  The  MOE  is  the  lead 
ministry  for  this  initiative,  but  close 
coordination  and  consultation  may  also 
be  required  with  other  governmental 
and  nongovernmental  stakeholders  and 
potential  partners.  Because  of  complex 
social  and  economic  problems  in 
Zambia  and  limited  available  resources 


under  this  award.  Applicants  are 
encouraged  to  implement  programs 
complementing  existing  efforts  and. 
where  appropriate,  replicate  or  enhance 
successful  models  to  serve  expanded 
numbers  of  children  and  communities. 

The  project  shall  support  the  goals  of 
USDOL's  Child  Ubor  Education 
Initiative:  (1)  Raise  awareness  of  the 
importance  of  education  for  all  children 
and  mobilize  a  wide  array  of  actors  to 
improve  and  expand  education 
infrastructures;  (2)  strengthen  formal 
and  transitional  education  systems  that 
encourage  working  children  and  those 
at  risk  of  working  to  attend  schools;  (3) 
strengthen  national  institutions  and 
policies  on  education  and  child  labor; 
and  (4)  ensure  the  long-term 
sustainability  of  these  efforts. 

To  the  extent  possible  with  limited 
project  funds,  the  expected  outcomes  of 
the  project  in  the  targeted  communities 
are  to  (1)  measiu-ably  increase  the 
number  of  children  afforded  educational 
opportunities;  (2)  decrease  the  numbers 
of  children  engaged  in  the  worst  forms 
of  child  labor;  (3)  lift  the  impediments 
to  quality  educational  experiences, 
whether  within  the  government 
education  system  or  existing  alternative 
options;  (4)  improve  access  to 
complementary  services  addressing 
children's  larger  health,  nutrition, 
psychological,  and  parenting  needs  that 
would  affect  children's  educational 
performance;  (5)  support  improved 
national  and  local  institutional  capacity 
to  provide  supportive  educational  and 
social  policy  for  vulnerable  children  in 
these  conununities;  and  (6)  sustain  the 
impact  of  activities  at  a  community  and 
national  level. 

Below  is  a  summary  of  specific 
requirements  to  guide  Applicants  in  the 
development  of  responses  to  this 
solicitation.  Although  USDOL  is  open  to 
all  proposals  for  innovative  solutions  to 
address  the  challenges  of  providing 
increased  access  to  education  to  the 
target  population,  the  Applicant  must, 
at  a  minimum,  propose  approaches  to 
address  barriers  to  education  in  the 
following  areas  of  implementation: 

1.  Awareness-Raising  and  Mobilization 
of  Key  Actors 

This  component  aims  to  use 
awareness-raising  efforts  to  inform  and 
mobilize  strong  local  and  national 
commitment  to  concrete  actions 
promoting  school  attendance  among 
children  engaged  in  or  most  at  risk  of 
entering  the  worst  forms  of  child  labor. 

a.  Development  of  communication 
strategy.  The  Applicant  should  propose 
an  appropriate  communication  strategy 
to  raise  awareness  and  influence 
behavior  of  multiple  actors  regarding 


the  importance  of  educating  children 
engaged  in  or  most  at  risk  of  entering 
the  worst  forms  of  child  labor.  The 
Applicant  should  propose  key 
audiences  and  messages  for  awareness- 
raising  campaigns.  Proposed  strategies 
should  take  into  account 
communication  methods  considered  to 
be  locally  effective  given  the  literacy 
rates  and  linguistic  needs  of  target 
populations.  Communication  strategies 
should  also  seek  to  increase  awareness 
of  national  child  labor  and  education 
policies  and  strategies. 

b.  Increased  involvement  in 
community  decision-making.  The 
Applicant  should  suggest  approaches  to 
increase  parental,  guardian,  youth  and 
community  member  understanding  of 
current  Zambian  education  and  child 
labor  policy  and  its  implications  for 
local  leaders.  The  approach  should 
outline  methods  to  promote  and 
strengthen  existing  decision-making 
infrastructures  or  create  effective  task- 
oriented  multi-sectoral  or  public-private 
partnerships  at  the  community  and 
regional  levels  to  address  child  labor 
and  increase  access  to  basic  education. 

2.  Strengthen  Government  and 
Alternative  Education  Systems 

Strategies  to  strengthen  Zambian 
educational  opportunities  in  selected 
communities  should  address  the  needs 
of  target  children,  including:  (1)  Young 
children  within  the  formal  education 
system  to  prevent  their  dropout  and 
entry  into  child  labor  and  increase  the 
rate  of  primary  school  completion;  (2) 
out-of-school  children  of  primary  school 
age:  and  (3)  older  children  of  legal 
working  age  for  basic  education 
programs  and/or  improved  job  and  self- 
employment  skills.  Specific  strategies 
may  vary  depending  on  the  age  of  the 
children,  their  former  experience  in  the 
education  system  and  community 
specific  parameters.  As  part  of  its 
proposed  strategies  the  Applicant 
should  suggest  activities  in  the  areas 
listed  below  and,  if  appropriate,  in  other 
innovative  areas  not  identified  in  this 
solicitation. 

a.  Identification  of  beneficiaries.  The 
Applicant  should  outline  criteria  for 
identifv'ing  the  number  and  location  of 
target  communities,  interventions  and 
the  numbers  of  children  to  be  targeted 
and  the  criteria  used  to  designate 
targeted  beneficiaries.  The  application 
should  describe  how  the  Applicant 
intends  to  collect  or  use  existing 
baseline  data  on  these  beneficiaries  in 
program  development. 

b.  Training  and  professional 
development  for  teachers.  The 
Applicant  should  identify  methods  for 
recruitment  of  and  improvement  in  the 
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knowledge,  skills,  morale  and 
professionalism  of  teachers  in 
government  and  alternative  school 
systems  so  that  they  may  better  address 
the  education  needs  of  the  target 
population,  especially  children  who 
have  dropped  out  to  work  or  have  never 
been  to  school.  Suggested  approaches  to 
teacher  development  should  indicate 
linkages  with  existing  teacher  training 
institutions  and  programs  in  Zambia. 
Attention  should  be  given,  where 
relevant,  to  providing  sustained  support 
for  and  increased  skills  among  teachers 
-in  community  schools  and  IRl  mentors. 

c.  Development  ofcurricular 
materials  and  procurement  of  supplies. 
The  Applicant  should  suggest 
approaches  for  developing  or  improving 
upon  existing  curricular  materials  to 
increase  their  relevance  for  children 
engaging  in  or  at  risk  of  engaging  in  the 
worst  forms  of  child  labor  and  children 
who  have  been  out  of  school  for  some 
time  or  are  well  behind  grade  level.  The 
recommended  approach  should  assist 
teachers  and  local  administrators  with 
effectively  implementing  and  tailoring 
national  or  existing  curriculum  like 
SPARKS  used  in  many  community 
schools  to  community  specific  needs. 
Additionally,  the  approach  should 
outline  potential  methods  for 
developing  or  acquiring  school  supplies 
necessary  to  implement  the  proposed 
curricula. 

d.  Development  of  targeted  vocational 
education  programs.  The  Applicant 
should  suggest  approaches  to 
implement  or  enhance  pre-vocational 
and  vocational  training  skills  for 
employment  and  self-employment  that 
better  support  the  needs  of  poor 
children  and  child  heads  of  households. 
The  Applicant  should  also  suggest 
approaches  for  improving  job  placement 
or  self-employment  after  training,  where 
relevant,  including  means  of  ensiuing 
that  poor  students  can  access 
appropriate  tools  and  supplies  to 
successfully  implement  employment 
initiatives. 

3.  Strengthen  National  Institutions  and 
Policies  on  Education  and  Child  Labor 

This  component  should  promote 
approaches  to  increase  capacity  among 
government  institutions  and  civil 
society  organizations  to  collect  and  use 
information,  implement  policies,  and 
■  monitor  progress  towards  the 
prevention  of  child  labor  through  school 
retention  and  reintegration  of  children 
into  education  settings  in  lieu  of  work. 
Specifically,  the  Applicant  should 
propose  approaches  to  implementation 
in  the  following  areas: 

a.  Data  collection  and  policy  analysis. 
The  Applicant  should  suggest 


approaches  to  improve  the  capacity  of 
governmental  and  nongovernmental 
organizations  to  collect  and  use  data  to 
inform  education  and  child  labor  policy 
and  to  allocate  resources  appropriately. 
The  Applicant  should  outline  means  of 
strengthening  the  capacity  of 
government  and  key  civil  society  and 
community  organizations  to  monitor 
and  follow  up  on  data  collected 
regarding  the  education  of  child  laborers 
and  children  at  risk  of  entering  the 
worst  forms  of  child  labor.  The 
approach  should  take  into  consideration 
current  efforts  of  the  Ministries  of 
Education  and  Labor,  and  suggest  ways 
to  complement  and  strengthen  current 
government  and  nongovernmental 
organization  activities. 

D.  Strengthening  local  capacity  to 
implement  decentralization.  The 
Applicant  should  identify  major 
institutions  and 'individuals  to  be 
targeted  and  suggest  specific  approaches 
to  build  the  management  skills  and 
capacity  of  local  educational  authorities 
and  stakeholders  to  implement  MOE's 
decentralization  strategy.  As  part  of  this 
approach  the  Applicant  should  propose 
means  of  improving  linkages  among 
these  educational  authorities.  The 
Applicant  may  also  include  strategies  to 
build  the  capacity  of  community 
members  to  oversee  community  schools. 

c.  Facilitation  of  inter-institutional 
coordination.  The  Applicant  should 
suggest  means  for  facilitating  and 
enhancing  inter-institutional 
coordination  and  capacity  building  of 
current  networks  among  and  between 
government  ministries  and 
nongovernmental  organizations  working 
to  improve  the  education  of  Zambia's 
most  vulnerable  children.  The . 
Applicant  should  identify  expected 
outcomes  from  improved  coordination, 
in  the  realms  of  improved 
implementation  of  existing  policies  and 
laws  on  school  attendance  and  child 
labor  in  target  areas  of  project 
intervention;  coordinated  planning, 
resource  mobilization,  and  distribution 
of  resources;  and/or  further 
identification,  development  and 
expansion  of  models  for  improving  the 
educational  outcomes  of  children 
engaged  in  or  at  risk  of  entering  the 
worst  forms  of  child  labor. 

4.  Resource  Mobilization 

This  component  will  build  capacity  to 
mobilize  resources  to  improve 
government  and  community  schools 
and  other  alternative  educational 
programs. 

a.  Resource  linkages  to  better  support 
children,  families  and  communities. 
The  Applicant  should  suggest  means  for 
mobilizing  resoiut:es  to  assist  poor 


families  and  communities  to  pay  school 
costs  and  support  the  non-education 
specific  needs  of  children  that  are 
barriers  to  learning,  such  as 
malnutrition  and  health  problems.. 

b.  Improving  access  to  and 
distribution  of  national  and  non-public 
resources.  The  Applicant  should  suggest 
an  approach  for  efficient  delivery  of 
appropriate  existing  government  and 
donor  resources  to  target  communities. 
The  Applicant  should  include 
approaches  to  building  the  capacity  of 
advocacy  networks  such  as  CHIN  and 
ZCSS  to  effectively  communicate  the 
needs  of  local  conununities  to  national 
infrastructures  and  ensure  they  are 
distributed  in  effective  and  fair  ways. 

In  implementing  the  proposed 
statement  of  work,  the  Applicant  should 
design  approaches  that  encourage 
sustainability  of  impact  on  individuals, 
organizations  and  system-wide.  For 
individual  children  and  their  families 
this  would  mean  a  positive  and 
enduring  change  in  their  life  conditions 
as  a  result  of  project  interventions.  At 
the  level  of  organizations  and  systems, 
sustained  impact  would  involve 
continued  commitment  and  ability  to 
maintain  outcomes  generated  by  the 
project,  such  as  policy  changes  and 
implementation,  as  long  as  they  are  still 
needed. 

B.  Deliverables 

In  addition  to  meeting  the  above 
requirements,  the  Grantee  will  also  be 
expected  to  monitor  the  implementation 
of  the  program,  report  to  USDOL  on  a 
quarterly  basis,  and  evaluate  program 
results.  The  grant  will  include  funds  to 
plan,  implement  and  evaluate  programs 
and  activities,  conduct  various  studies 
pertinent  to  project  implementation, 
and  to  establish  education  baselines  to 
measure  program  results.  Corresponding 
indicators  of  performance  will  also  be 
developed  by  the  Grantee  and  approved 
by  USDOL.  Unless  otherwise  indicated, 
the  Grantee  must  submit  copies  of  all 
required  reports  to  ILAB  by  the 
specified  due  dates.  Other  documents, 
such  as  project  design  documents,  are  to 
be  submitted  by  mutually  agreed  upon 
deadlines. 

1.  Project  Designs 

A  project  document  in  a  format  to  be 
established  by  ILAB  in  the  logical 
framework  format  will  be  used,  and  will 
include  a  background/justification 
section,  project  strategy  (objectives, 
outputs,  activities,  indicators,  means  of 
verification),  project  implementation 
timetable  and  project  budget.  The 
project  design  will  be  drawn  from  the 
application  written  in  response  to  this 
solicitation  and  negotiations  with  ILAB 
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in  final  design.  The  document  will  also 
include  sections  that  address 
coordination  strategies,  project 
management  and  sustainability. 
Delivery  date  of  this  document  will  be 
negotiated  at  the  time  of  the  award. 

2.  Technical  and  Financial  Progress 
Reports 

The  Grantee  must  furnish  a  typed 
technical  report  to  ILAB  on  a  quarterly 
basis  by  31  March,  30  June,  30 
September,  and  31  December.  The 
Grantee  must  also  furnish  a  separate 
financial  report  (SF  272)  to  ILAB  on  the 
quarterly  basis  mentioned  above.  The 
format  for  the  technical  progress  report 
will  be  the  format  developed  by  ILAB 
and  must  contain  the  following 
information: 

a.  For  each  project  objective,  an 
accurate  account  of  activities  carried  out 
under  that  objective  during  the 
reporting  period; 

b.  An  accounting  of  travel  performed 
under  the  grant  during  the  reporting^ 
period,  including  purpose  of  trip, 
persons  or  organizations  contacted,  and 
benefits  derived; 

c.  A  description  of  current  problems 
that  may  impede  performance,  and 
proposed  corrective  action; 

d.  Future  actions  planned  in  support 
of  each  project  objective; 

e.  Aggregate  amount  of  costs  incxirred 
during  the  reporting  period;  and 

f.  Progress  on  indicators  (to  be 
reported  annually). 

3.  Annual  Work  Plan 

An  annual  work  plan  will  be 
developed  within  two  months  of  project 
award  and  approved  by  ILAB  so  as  to 
ensure  coordination  with  other  relevant 
social  actors  in  Zambia.  Subsequent 
annual  work  plans  will  be  delivered  no 
later  than  one  year  after  the  previous 
one. 

4.  Monitoring  and  Evaluation  Plan 

A  monitoring  and  evaluation  plan 
will  be  developed,  in  collaboration  with 
ILAB,  including  beginning  and  ending 
dates  for  the  project,  planned  and  actual 
dates  for  mid-term  review,  and  final  end 
of  project  evaluations.  The  monitoring 
plan  will  be  prepared  after  completion 
of  baseline  surveys,  including  revision 
of  indicators  provided  in  project 
document,  targets,  and  means  of 
verification. 

5.  Evaluation  Reports 

The  Grantee  and  the  Grant  Officer's 
Technical  Representative  (GOTR)  will 
determine  on  a  case-by-case  basis 
whether  mid-term  evaluations  will  be 
conducted  by  an  internal  or  external 
evaluation  team.  All  final  evaluations 


will  be  external  in  nature.  The  Grantee 
must  respond  to  any  comments  and 
recommendations  resulting  from  the 
review  of  the  mid-term  report. 

C.  Production  of  Deliverables 

1.  Materials  Prepared  Under  the  Grant 

The  Grantee  must  submit  to  ILAB  all 
media-related  and  educational  materials 
developed  by  it  or  its  sub-contractors 
before  they  are  reproduced,  published, 
or  used.  ILAB  considers  that  education 
materials  include  brochures,  pamphlets, 
videotapes,  slide-tape  shows,  curiicula, 
and  any  other  training  materials  used  in 
the  program.  ILAB  will  review  materials 
for  technical  accuracy.  The  Grantee 
must  obtain  prior  approval  from  the 
Grant  Officer  for  all  materials  developed 
or  purchased  under  this  grant.  All 
materials  produced  by  the  Grantee  must 
be  provided  to  ILAB  in  a  digital  format 
for  possible  publication  by  ILAB. 

2.  Acknowledgment  of  USDOL  Funding 

In  all  circumstances,  the  following 
must  be  displayed  on  printed  materials: 

"Preparation  of  this  item  was  funded 
by  the  United  States  Department  of 
Labor  under  Cooperative  Agreement  No. 
E-9-X-X-XXXX." 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  witfi  Federal  money, 
all  Grantees  receiving  Federal  funds, 
including  State  and  local  governments 
and  recipients  of  Federal  research 
grants,  must  clearly  state: 

a.  The  percentage  of  the  total  costs  of 
the  program  or  project  that  will  be 
financed  with  Federal  money; 

b.  The  dollar  amount  of  Federal  funds 
for  the  project  or  program;  and 

c.  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

In  consultation  with  ILAB,  USDOL 
will  be  acknowledged  in  one  of  the 
following  ways: 

a.  The  USDOL  logo  may  be.  applied  to 
USDOL  funded  material  prepared  for 
worldwide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee  will  consult  with 
USDOL  on  whether  the  logo  should  be 
used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  will  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo,  after 
obtaining  appropriate  internal  USDOL 
approval  for  use  of  the  logo  on  the  item. 


b.  If  ILAB  determines  that  the  use  of 
the  logo  is  not  appropriate  and  does  not 
give  written  permission,  the  following 
notice  must  appear  on  the  document: 
"This  document  does  not  necessarily 
reflect  the  views  or  policies  of  the  U.S. 
Department  of  Labor,  nor  does  mention 
of  trade  names,  commercial  products,  or 
organizations  imply  endorsement  by  the 
U.S.  Government." 

D.  Administrative  Requirements 

1.  General 

Grantee  organizations  are  subject  to 
applicable  tl.S.  Federal  laws  (including 
provisions  of  appropriations  law)  and 
the  applicable  Office  of  Management 
and  Budget  (0MB)  Circulars. 
Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
applicable  U.S.  Federal  cost  principles. 
The  grant  awarded  under  this  SGA  is 
subject  to  the  follovdng  administrative 
standards  and  provisions,  if  applicable: 

29  CFR  Part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance. 

29  CFR  Part  93— New  Restrictions  on 
Lobbying. 

29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of  * 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 

29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants. 
Contracts  and  Agreements. 

29  CFR  Part  98— Federal  Standards 
for  Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

'29  CFR  Part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

2.  Sub-Contracts 

Sub-contracts  must  be  awarded  in 
accordance  with  29  CFR  95.40-^8.  In 
compliance  with  Executive  Orders 
12876  as  amended,  13230,  12928  and 
13021  as  amended,  the  Grantee  is 
strongly  encouraged  to  provide  sub- 
contracting opportunities  to  Historically 
Black  Colleges  and  Universities, 
Hispanic-Serving  Institutions  and  Tribal 
Colleges  and  Universities. 

3.  Key  Persormel 

The  Applicant  shall  list  individual(s) 
who  has  (have)  been  designated  as 
having  primary  responsibility  for  the 
conduct  and  completion  of  all  project 
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work.  The  Applicant  will  submit 
written  proof  that  key  personnel  will  be 
available  to  begin  work  on  the  project 
no  later  than  three  weeks  after  award. 
The  Grantee  agrees  to  inform  the  GOTR 
whenever  it  appears  impossible  for 
these  individuaI{s).to  continue  work  on 
the  project  as  planned.  The  Grantee  may 
nominate  substitute  personnel  and 
submit  the  nominations  to  the  GOTR; 
however,  the  Grantee  must  obtain  prior 
approval  from  the  Grant  Officer  for  all 
key  personnel.  If  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
•he/she  reserves  the  right  to  terminate 
the  grant. 

4.  Encimibrance  of  Grant  Funds 

Grant  funds  may  not  be  encumbered/ 
obligated  by  the  Grantee  before  or  after 
the  grant  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  grant  period  may  be 
liquidated  (paid  out)  after  the  end  of  the 
grant  period.  Such  encumbrances/ 
obligations  shall  involve  only  specified 
commitments  for  which  a  need  existed 
during  the  grant  period  and  which  are 
supported  by  approved  contracts, 
purchase  orders,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  Grantee's 
purchasing  procedures  and  incurred 
within  the  grant  period.  All 
encumbrances/obligations  incurred 
during  the  grant  period  shall  be 
liquidated  within  90  days  after  the  end 
of  the  grant  period,  if  practicable. 

5.  Site  Visits 

USDOL,  through  its  authorized 
representatives,  has  the  right,  at  all 
reasonable  times,  to  make  site  visits  to 
review  project  accomplishments  and 
management  control  systems  and  to 
provide  such  technical  assistance  as 
may  be  required.  If  USDOL  makes  any 
site  visit  on  the  premises  of  the  Grantee 
or  a  sub-contractor(s)  under  this  grant, 
the  Grantee  shall  provide  and  shall 
require  its  sub-contractors  to  provide  all 
reasonable  facilities  and  assistance  for 
the  safety  and  convenience  of 
Government  representatives  in  the 
performance  of  their  duties.  All  site 
visits  and  evaluations  shall  be 
performed  in  a  maimer  that  will  not 
unduly  delay  the  work. 

V,  Review  and  Selection  of 
Applications  for  Award 

A.  The  Review  Process 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  Each  complete  application 
will  be  objectively  rated  by  a  technical 
panel  against  the  criteria  described  in 


this  announcement.  Applicants  are 
advised  that  panel  recommendations  to 
the  Grant  Officer  are  advisory  in  nature. 
The  Grant  Officer  may  elect  to  select  a 
Grantee  on  the  basis  of  the  initial 
application  submission;  or,  the  Grant 
Officer  may  establish  a  competitive  or 
technically  acceptable  range  for  the 
purpose  of  selecting  qualified 
Applicants.  If  deemed  appropriate, 
following  the  Grant  Officer's  call  for  the 
preparation  and  receipt  of  final 
revisions  of  applications,  the  evaluation 
process  described  above  will  be 
repeated  to  consider  such  revisions.  The 
Grant  Officer  will  make  final  selection 
determination  based  on  panel  findings 
and  consideration  for  factors  that  may 
be  most  advantageous  to  the 
Government,  such  as  geographic 
distribution  of  the  competitive 
applications,  cost,  the  availability  of 
funds  and  other  factors.  The  Grant 
Officer's  determination  for  award  under 
this  SGA  is  final. 

Note:  Selection  of  an  organization  as  a 
grant  recipient  does  not  constitute  approval 
of  the  grant  application  as  submitted.  Before 
the  actual  grant  is  awarded,  USDOL  may 
enter  into  negotiations  about  such  items  as 
program  components,  funding  levels,  and 
administrative  systems.  If  the  negotiations  do 
not  result  in  an  acceptable  submission,  the 
Grant  Officer  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
application. 

B.  Rating  Criteria  and  Selection 

The  technical  panel  will  review 
applications  against  the  various  criteria 
on  the  basis  of  100  points  with  an 
additional  five  points  available  for  non- 
federal or  leveraged  resources. 

The  factors  are  presented  in  the  order 
of  emphasis  that  they  will  receive. 

1.  Approach,  Understanding  of  the 
Issue,  and  Budget  Plan  (40  points) 

a.  Overview.  This  section  of  the 
application  must  explain: 

1.  The  Applicaiit's  proposed 
innovative  methods  for  performing  all 
the  specific  areas  of  work  requirements 
presented  in  this  solicitation. 

2.  The  expected  outcomes  over  the 
period  of  performance  for  each  of  the 
tasks;  and 

3.  The  approach  for  producing  the 
expected  outcomes. 

The  Applicant  should  describe  in 
detail  the  proposed  approach  to  comply 
with  each  requirement  in  Section  IV.A 
of  this  solicitation,  including  all  tasks 
and  methods  to  be  utilized  to 
implement  the  project.  Also,  the 
Applicant  should  explain  the  rationale 
for  using  this  approach  and  any  specific 
criteria  to  be  used  in  decision-making. 
In  addition,  this  section  of  the 


application  should  demonstrate  the 
Applicant's  thorough  knowledge  and 
understanding  of  the  issues  involved  in 
providing  education  to  children  engaged 
in  or  at  risk  of  engaging  in  the  worst 
forms  of  child  labor;  best-practice 
solutions  to  address  their  needs;  and  the 
implementing  environment  in  Zambia. 

b.  Implementation  Plan.  The 
Applicant  must  submit  an 
implementation  plan,  preferably  with  a 
visual  such  as  a  Gantt  chart,  for  the 
project  in  Zambia.  The  implementation 
plan  should  list  the  outcomes, 
objectives  and  activities  during  the  life 
of  the  project,  and  scheduling  of  time 
and  staff  starting  with  the  execution  of 
the  grant  and  ending  with  the  final 
report.  In  describing  the  implementation 
plan,  the  Applicant  should  address  the 
following  points: 

1 .  Explain  how  appropriate 
awareness-raising  and  training  activities 
and  materials  will  be  developed. 

2.  Identify  criteria  to  be  used  in 
selecting  communities  to  be  served  and 
explain  planned  community  specific 
activities  and  how  each  relates  to  the 
overall  development  objective  of 
reducing  child  labor  through  education. 

3.  Demonstrate  how  the  organization 
will  strengthen  national  institutions  and 
policies  on  improving  educational 
access  for  children  engaged  in  or  at  risk 
of  engaging  in  the  worst  forms  of  child 
labor. 

4.  Describe  the  use  of  existing  or 
potential  infrastructure  and  activities  to 
implement  the  project.  The  Applicant 
should  indicate  proposed  links  with 
government,  civil  society  leaders, 
educators,  and  other  significant  local 
actors  to  meet  the  educational  and 
related  needs  of  the  target  population  to 
be  served. 

5.  Demonstrate  how  the  organization 
would  build  national  and  local  capacity 
to  ensure  the  impact  of  project  efforts  to 
reduce  child  labor  through  the  provision 
of  education  are  sustained  after  the 
grant's  completion. 

c.  Budget  Plan.  The  Applicant  must 
develop  a  country-specific  budget  of  up 
to  US  $2  million  for  the  project.  This 
section  of  the  application  should 
explain  the  costs  for  performing  all  of 
the  requirements  presented  in  this 
solicitation  and  for  producing  all 
required  reports  and  other  deliverables 
presented  in  this  solicitation;  costs  must 
include  labor,  equipment,  travel,  and 
other  related  costs.  Preference  may  be 
given  to  applicants  with  low 
administrative  costs. 

d.  Management  and  Staff  Loading 
Plan.  This  section  must  also  include  a 
management  and  staff  loading  plan.  The 
management  plan  should  include  the 
following: 
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1.  A  project  organization  chart  and 
accompanying  narrative  which 
differentiates  between  elements  of  the 
Applicant's  staff  and  sub-contractors  or 
consultants  who  will  be  retained; 

2.  A  description  of  the  functional 
relationship  between  elements  of  the 
project's  organization; 

3.  The  identity  of  the  individual 
responsible  for  project  management  and 
the  lines  of  authority  between  this 
individual  and  other  elements  of  the 
project;  and 

4.  A  description  of  how  the 
organization  will  systematically  monitor 
and  report  on  project  performance  to 
measure  the  achievement  of  project 
objectives. 

The  staff  loading  plan  should  identify 
all  key  tasks  and  the  person-days 
required  to  complete  each  task.  Labor 
estimates  for  each  task  should  be  broken 
down  by  individuals  assigned  to  the 
task,  including  sub-contractors  and 
consultants.  All  key  tasks  should  be 
charted  to  show  time  required  to 
perform  them  by  months  or  weeks. 
This  section  will  be  evaluated  in 
accordance  with  applicable  Federal 
laws  and  regulations.  The  budget  must 
comply  with  Federal  cost  principles 
(which  can  be  found  in  the  applicable 
OMB  Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  III  of 
this  solicitation. 

2.  Experience  and  Qualifications  of  the 
Organization  (35  points) 

The  evaluation  criteria  in  this 
category  are  as  follows: 

a.  The  organization  applying  for  the 
award  has  international  experience 
implementing  basic,  transitional,  and 
vocational  education  programs  that 
address  issues  of  access,  quality,  and 
policy  reform  for  vulnerable  children 
including  children  engaged  in  or  at  risk 
of  the  worst  forms  of  child  labor  in 
Zambia  or  neighboring  countries. 

b.  The  organization  has  a  field 
presence  in  Zambia,  or  in  the  region,  or 
could  rapidly  establish  an  office  in 
Zambia  that  gives  it  the  capability  to 
work  directly  with  government 
ministries,  educators,  civil  society 
leaders,  and  other  local  faith-based  or 
community  organization;  the 
organization  can  document  that  it  has 
already  established  relations  of  this 
nature  in  the  target  country  or  can  show 
that  it  has  the  capacity  to  readily 
establish  such  relations. 

c.  The  organization  has  experience 
working  with,  or  can  show  it  has  the 
ability  to  work  with  U.N.  and  other 
multilateral  and  bilateral  donor 
organizations. 


The  application  should  include 
information  about  previous  grants  or 
contracts  relevant  to  this  solicitation 
including: 

1.  The  organization  for  which  the 
work  was  done; 

2.  A  contact  person  in  that 
organization  with  their  current  phone 
number; 

3.  The  dollar  value  of  the  grant, 
contract,  or  cooperative  agreement  for 
the  project; 

4.  The  time  frame  and  professional 
effort  involved  in  the  project; 

5.  A  brief  simimary  of  the  work 
performed:  and 

6.  A  brief  summary  of 
accomplishments. 

This  information  on  previous  grants 
and  contracts  shall  be  provided  in 
appendices  and  will  not  count  in  the  25- 
page  maximum  page  requirement. 

3.  Experience  and  Qualifications  of  Key 
Personnel  (25  points) 

This  section  of  the  application  must 
include  sufficient  information  to  judge 
the  quality  and  competence  of  staff 
proposed  to  be  assigned  to  the  project  to 
assure  that  they  meet  the  required 
qualifications.  Successful  performance 
of  the  proposed  work  depends  heavily 
on  the  qualifications  of  the  individuals 
committed  to  the  project.  Accordingly, 
in  its  evaluation  of  the  Applicant's 
application.  USDOL  will  place 
emphasis  on  the  Applicant's 
commitment  of  personnel  qualified  for 
the  work  involved  in  accomplishing  the 
assigned  tasks.  Information  provided  on 
the  experience  and  educational 
background  of  personnel  should 
indicate  the  following: 

a.  The  identity  of  key  personnel 
assigned  to  the  project.  "Key  personnel" 
are  staff  who  eu-e  essential  to  the 
successful  operation  of  the  project  and 
completion  of  the  proposed  work  and. 
therefore,  may  not  be  replaced  or  have 
hours  reduced  without  the  approval  of 
the  Grant  Officer. 

b.  The  educational  background  and 
experience  of  all  staff  to  be  assigned  to 
the  project. 

c.  The  special  capabilities  of  staff  that 
demonstrate  prior  experience  in 
organizing,  managing  and  performing 
similar  efforts. 

d.  The  current  employment  status  of 
staff  and  availability  for  this  project. 
The  Applicant  should  also  indicate 
whether  the  proposed  work  will  be 
performed  by  persons  currently 
employed  or  is  dependent  upon 
planned  recruitment  or  sub-contracting. 
Note  that  management  and  professional 
technical  staff  members  comprising  the 
Applicant's  proposed  team  should  be 
individuals  who  have  prior  experience 


with  organizations  working  in  similar 
efforts,  and  are  fully  qualified  to 
perform  work  specified  in  the  Statement 
of  Work.  Where  sub-contractors  or 
outside  assistance  are  proposed, 
organizational  control  should  be  clearly 
delineated  to  ensure  responsiveness  to 
the  needs  of  USDOL,  Key  personnel     ' 
must  sign  letters  of  agreement  to  serve 
on  the  project,  and  indicate  availability 
to  commence  work  within  three  weeks 
of  grant  award. 

The  following  information  must  be 
furnished: 

a.  The  Applicant  should  designate  a 
Program  Director  (Key  Personnel)  to 
oversee  the  project  and  be  responsible 
for  implementation  of  the  requirements 
of  the  gran!.  The  Program  Director  must 
have  a  minimum  of  three  years  of 
professional  experience  in  a  leadership 
role  in  implementation  of  complex  basic 
education  programs  in  developing 
countries  in  areas  such  as  education 
policy;  improving  educational  quality 
and  access:  teacher  training  and 
materials  development;  educational 
assessment  of  disadvantaged  students; 
development  of  community 
participation  in  the  improvement  of 
basic  education  for  children  engaging  in 
or  most  at  risk  of  engaging  in  the  worst 
forms  of  child  labor  (including  children 
affected  by  HIV/ AIDS);  and  monitoring 
and  evaluation  of  basic  education 
projects.  Points  will  be  given  for 
candidates  with  additional  years  of 
experience.  Preferred  candidates  will 
also  have  knowledge  of  child  labor 
issues,  and  experience  in  the 
development  of  transitional,  formal,  and 
vocational  education  of  children 
removed  from  chUd  labor  and/or 
victims  of  the  worst  forms  of  child 
labor, 

b.  The  Applicant  should  designate  an 
Education  Specialist  (Key  Personnel) 
who  will  provide  leadership  in 
developing  the  technical  aspects  of  this 
project  in  collaboration  with  the  Project 
Director.  This  person  must  have  at  least 
three  years  experience  in  basic 
education  projects  in  developing 
countries  and  for  highly  vulnerable 
children  due  to  poverty  and  HIV/ AIDS 
including  in  areas  such  as  student 
assessment,  teacher  training, 
educational  materials  development, 
educational  management,  and 
educational  monitoring  and  information 
systems.  This  person  must  have 
experience  in  working  successfully  with 
ministries  of  education,  networks  of 
educators,  employers'  and  worker 
associations  or  comparable  entities. 
Additional  experience  with  child  labor, 
the  impact  of  HIV/ AIDS,  and  education 
monitoring  and  evaluation  is  an  asset. 
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c.  The  Applicant  should  specify  other 
personnel  proposed  to  carry  out  the 
requirements  of  this  solicitation. 

d.  The  Applicant  should  include  a 
description  of  the  roles  and 
responsibilities  of  all  personnel 
proposed  for  this  project  and  a  resiune 
for  each  professional  person  to  be 
assigned  to  the  program.  Resumes 
should  be  attached  in  an  appendix.  At 
a  minimum,  each  resume  should 
include:  the  individual's  current 
employment  status  and  previous  work 
experience,  including  position  title, 
duties  performed,  dates  in  position,  and 
employing  organizations  and 
educational  background.  Ehities  should 
be  clearly  defined  in  terms  oLrole 
performed,  e.g.,  manager,  team  leader. 


consultant,  etc.  Indicate  whether  the 
individual  is  currently  employed  by  the 
Applicant,  and  (if  so)  for  how  long. 

4.  Leverage  of  Grant  Funding  (5  points) 

The  Department  will  give  up  to  five 
(5)  additional  rating  points  to 
applications  that  include  non-Federal 
resources  that  significantly  expand  the 
dollar  amount,  size  and  scope  of  the 
application.  These  programs  will  not  be 
financed  by  the  project,  but  can 
complement  and  enhance  project 
objectives.  The  Applicant  may  include 
any  leveraging  or  co-funding 
anticipated.  To  be  eligible  for  the 
additional  points  in  the  criterion,  the 
Applicant  must  list  the  source(s)  of 
funds,  the  nature,  and  possible  activities 
anticipated  with  these  funds  under  this 


grant  and  any  partnerships,  linkages  or 
coordination  of  activities,  cooperative 
funding,  etc. 

Signed  at  Washington,  DC,  this  12th  day  of 
June,  2002. 
Lawrence  J.  Kuss, 
Grant  Officer. 
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Appendix  A:  SF  424  -  Application  Form. 
APPLICATION  FOR  APPENDIX  "A" 


OMB  Approval  No.  •348-4M43 


FEDERAL  ASSISTANCE 


1.  TYPE  OP  SUBMISSION: 

Am 

Q( 


5.  AFPUCANT  INFORMATION 


2.  DAnsuBMrmo 


3.  DATE  RECEIVED  BY  STATE 


4.  PATE  RECEIVED  BY  FEDERAL  AGENCY 


StMiApplnlln  Idltatr 


Ftdcial  idraoatr 


Addioi  (flrt  dty,  CMMy,  StMt  ud  ^  cade): 


«.  EMPLOYER  IDENTIFICATION  NUMBER  (EDO: 


DD-DDDDDDD 


Uiil: 


(0Tt  MM  catft): 


r  tppnf  riM>  l«i*r  la  kn) 


S.  TYPE  OF  APPLICATION: 

ONtw 


DRnWM 


iriUiMoa,! 


r  apprapilat*  knoU)  la  k«i(i 


-,DD 


A.  iBcnaKAwaid  B.  Dtcraat A«ai4  C  laiiiiw 

D.  DtCfiMC  DanliM       Otkcr  (ipadiy): 


IC  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


DD-DDD 


TTfLE; 


II  AREAS  AFFECTED  BY  PROJECT  (ddii. 


SlaMi,MC): 


T.  TYPE  OF  APPLICANT:  (• 

A.  SlaM  H 

B.  Cmatf  I    Slal* 
C  Maldpa  J  .  Prime  Uatva^jr 

D.  Towarfily  K    ladiu  Tribe 

E.  laUfittlt  I.  ladlotdul 

F.  lauraauMpd  M.  PraBt  Oi«uiaMiM 

G.  SpMW  DMrtd  N.  Oiktr  (SpwUy): 


TT 


CaaMBid  laMtaMlM  (THIikv  LhiM^ 


».  NAME  OF  FEDERAL  AGENCY: 


U.  OBSCRIPnVETnU  OF  APPUCANTS  PROJECT: 


13.  PROPOSED  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


Stan  Date 


Eadi^Dilt 


a.  AppBcaat 


k  R^IMI 


IS.  ESTIMATED  FUNDING: 


M.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVB  ORDER  12371  PROCESS? 

a.  YES.  THIS  PREAPPUCATION/APPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  11372  PROCESS  FOR  REVIEW  ON       ■ 


DATE. 


b.  NO.  a  PROGRAM  IS  NOT  COVERED  BY  EO  11371 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 
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c  SiMt 

S                                           M 

*.  Uat 

t                                             M 

c  (Mtar 

S                                           M 

I  mcnatacMK 

%                                            M 

17.  IS  THE  AITUCANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 

□  Yti        If  "Yti,"  attack  laaptHMlM.                                           ON* 

I.  TOTAL 

t                                             M 

l(.  TO  THE  BEST  OT  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  TOB  APPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AUTHORIZED  BY  THE  GOVERNING  BODY  Or  THE  APFUCANT  AND  THE  ATTLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IP  THE  ASSISTANCE  IS  AWARDED. 

a.  TntiNmmttKammimi Bi>iiMMilt»t 

k.  IWt 

e  DaltSI(Md 

NMUatit 


StaadafrirarB4M  (REV  44S) 


PnMiibad  bjt  OMB  OnAr  A-l«2 


Authorized  for  Local  Reproduction 
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APPENDIX  B 

PART  II  -  BUDGET  INFORM  A  TION 

SECTION  A  -  Budget  Summary  by  Categories 

(A)                          (B) 

(C) 

1.  Personnel 

2.  Fringe  Benefits  (Rafe       ) 

3.  Travel 

• 

4.  Equipment 

• 

5.  Supplies 

6.  Contractual 

> 

■ 

7.  Ottier 

8.  Total,  Direct  Cost 
(Unes  7  ttirougl^  7) 

9.  Indirect  Cost  (Rate    %) 

10.  Training  Cost/Stipends 

1 7.  TOTAL  Funds  Requested 
(Unes  8  tttrougtJ  10) 

• 

SECTION  B  -  Cost  Stiaring/  Matcti  Summary  (If  appropriate) 

(A)                       (B) 

(C) 

7.  Cast)  Contribution 

2.  In-Kind  Contribution 

3.  TOTAL  Cost  Sharing /h/latcl) 
(Rate    %) 

BILUNG  CODE  4510-28-C 


41498 


Federal  Register / Vol.  67,  No.  117 /Tuesday,  June  18.  2002 /Notices 


Note:  Use  Column  A  to  record  funds 
requested  for  the  initial  period  of 
performance  (/.<?.  12  months.  18  months, 
etc.);  Column  B  to  record  changes  to  Column 
A  [i.e.  requests  for  additional  funds  or  line 
item  changes;  and  Column  C  to  record  the 
totals  (A  plus  B). 

Instructions  for  Part  II — Budget  Information 
Section  A — Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  be  paid  for 
project  personnel  which  you  are  required  to 
provide  with  VV2  forms. 

2.  Fringe  Benefits:  Indicate  the  rate  and 
amount  of  fringe  benefits. 

3.  Tmvel:  Indicate  the  amount  requested 
for  staff  travel.  Include  funds  to  cover  at  least 
one  trip  to  Washington,  DC,  for  project 
director  or  designee. 

4.  Equipment:  Indicate  the  cost  of  non- 
expendable personal  property  that  has  a 
useful  life  of  more  than  one  year  with  a  per 
unit  cost  of  S5.000  or  more.  Also  include  a 
detailed  description  of  equipment  to  be 
purchased  including  price  information. 

5.  Supplies:  Include  the  cost  of  consumable 
supplies  and  materials  to  be  used  during  the 
project  period. 

6.  Contractual:  Show  the  amount  to  be 
used  for  (1)  procurement  contracts  (except 
those  which  belong  on  other  lines  such  as 
supplies  and  equipment);  and  (2)  sub- 
contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6  above, 
including  consultants. 

8.  Total.  Direct  Costs:  Add  lines  1  through 
7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  Please  include  a 
copy  of  your  negotiated  Indirect  Cost 
Agreement. 

10.  Training  /Stipend  Cost:  (If  allowable). 

11.  Total  Federal  funds  Requested:  Show 
total  of  lines  8  through  10. 

Section  B — Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost 
sharing/niafching  when  there  is  a  cost 
sheiring/matching  requirement.  Also  include 
percentage  of  total  project  cost  and  indicate 
source  of  cost  sharing/matching  funds,  i.e. 
other  Federal  source  or  other  Non-Federal 
source. 

Note:  Please  include  a  detailed  cost 
analysis  of  each  line  item. 

Appendix  C:  Background  Information 
on  USDOL-Eunded  Projects  in  Zambia 

The  United  States  Department  of  Labor 
(USDOL)  has  funded  four  projects  to  address 
child  labor  in  Zambia,  including: 

Statistical  Information  and  Monitoring 
Programme  on  Child  Labour:  Zambia  (1999, 
US  S289.000)— In  collaboration  with  the 
International  Labor  Organization's  Statistical 
Information  and  Monitoring  Program  on 
Child  Labor  (SIMPOC),  Zambia's  Central 
Statistical  Office  (CSO)  conducted  the  1999 
Child  Labor  Survey  in  8,000  households  to 
increase  the  available  base  of  data  on  child 
labor  (the  final  report  can  be  accessed 
through  the  Internet  at  http:// 
1 32.236. 1 08.39:8050/public/english/ 
standards/ipec/simpoc/zambia/zambia.pdfi. 


The  survey  report  ret:omniended  the 
Copperbelt.  Eastern,  Northern,  and  Southern 
Provinc:es  as  priority  areas  for  further 
information  and  mobilization  campaigns. 
The  project  assisted  in  strengthening  local 
capacity  to  collect  and  analyze  data  on  child 
labor.  "The  CSO  is  currently  working  to 
develop  a  database  to  store  the  relevant 
information. 

National  Programme  on  the  Elimination  of 
Child  Labour  in  Zambia  (1999,  US 
S630.000) — This  program  seeks  progressive 
elimination  of  child  labor,  especially  its 
worst  forms,  with  a  focus  on  prevention, 
withdrawal,  rehabilitation,  and  provision  of 
alternatives  for  working  children.  It  aims  to 
strengthen  government  capacity  to  address 
child  labor  through  the  development  of  a 
national  plan  of  action,  review  of  national 
legislation  in  light  of  international  standards, 
and  activities  in  collaboration  with  ministries 
such  as  the  Ministry  of  Sports,  Youth  and 
Community  Developments,  Ministry  of  Labor 
and  Social  Services  and  MOE  [See  Appendix 
D).  The  program  aims  to  withdraw  1,400 
children  from  hazardous  and  exploitative 
work  in  prostitution,  domestic  service, 
quarry  mines,  and  on  the  streets.  Withdrawn 
children  are  provided  education  through 
transitional  classes  or  placement  in 
government  or  community  schools.  Some 
families  are  provided  income-generating 
opportunities.  The  program  supports  the 
capacity  of  nongovernmental  organizations  to 
provide  services  to  working  children  and 
their  families  primarily  in  the  Lusaka  and 
Copperbelt  provinces.  As  of  March  2002,  434 
children  have  been  prevented  from  entering 
work  and  559  children  have  been  withdrawn 
from  hazardous  work  and  provided 
educational  opportunities.  Direct  action 
programs  are  carried  out  by  nongovernmental 
organizations  including:  Anglican  Street 
Children  Project,  Association  for  the 
Restoration  of  Orphans  and  Street  Children, 
Jesus  Cares  Ministries,  Young  Women's 
Christian  Association,  Women  Finance 
Cooperative  of  Zambia,  Zambia  Children 
Education  Foundation,  Zambian  Congress  of 
Trade  Unions,  and  Zambia  Federation  of 
Employers.  A  National  Steering  Committee 
on  Child  Labor  was  established  in  September 
2000  as  part  of  the  program  that  includes 
committee  members  (MLSS,  MSYCD,  MOE, 
CHIN.  Community  Youth  Concern.  UNICEF, 
Permanent  Human  Rights  Commission, 
Christian  Council  of  Zambia,  and  UNESCO) 
and  representatives  from  employers  and 
workers  groups,  NCOs,  academics  and  the 
media. 

Prevention,  Withdrawal,  and 
Rehabilitation  of  Children  Engaged  in 
Hazardous  Work  in  the  Commercial 
Agriculture  Sector  in  Africa  (2000.  US 
$630,000  for  Zambia) — One  of  five 
participating  countries,  Zambia  seeks  to 
withdraw  at  least  1.200  children  from  the 
worst  forms  of  labor  in  the  commercial  cotton 
and  maize  production  sectors  and  prevent 
3.000  children  from  entering  this  market. 
Withdrawn  children  are  provided  basic 
education  and  vocational  training,  and  select 
families  are  provided  income-generating 
activities.  The  program  seeks  to  strengthen 
governmental,  nongovernmental,  community, 
employers',  and  workers'  organizations' 


capacity  to  identify  and  eliminate  hazardous 
child  labor  in  plantations.  A  baseline  survey 
of  the  agricultural  sector  is  currently  bfeing 
conducted.  Project  activities  will  take  place 
in  the  Eastern,  Southern,  and  Central 
Provinces. 

HIX'/AIDS  and  Child  Labour  in  Sub- 
Saharan  Africa  (2001.  US  S306.000  total)— 
One  of  four  countries  participating  in  this 
regional  SIMPOC  project.  Zambia  seeks  to 
increase  qualitative  and  quantitative  data  on 
the  relationship  between  HIV/ AIDS  and  child 
labor.  Potential  target  areas  for  Rapid 
Assessment  research  in  Zambia  include  the 
Copperbelt,  Eastern,  and  Lusaka  Provinces. 

Appendix  D:  Zambian  Implementing 
Environment  and  Key  Institutions  and 
Organizations  Addressing  the 
Education  of  Child  Laborers 

The  following  section  addresses  areas  of 
policy  and  legislation  and  provides  a  brief 
description  of  key  organizations  involved  in 
child  labor.  The  information  listed  here  is  not 
exhaustive  of  the  organizations  or  activities 
addressing  the  educational  needs  of  child 
laborers  in  Zambia.  In  considering 
partnerships,  Applicants  should  not  limit 
themselves  only  to  organizations  listed 
below. 

Child  labor  in  Zambia  is  set  in  a  complex 
socio-economic  situation  marked  by  a 
deteriorated  economy,  pervasive  poverty,  and 
the  HIV/ AIDS  pandemic  that  affects  all  of 
Zambian  society.  Successfully  addressing  the 
needs  of  working  children  and  those  at  risk 
of  engaging  in  the  worst  forms  of  child  labor    • 
must  take  into  account  these  larger  forces.  A 
number  of  key  Zambian  government 
ministries,  international  donors,  national 
NGOs  and  community-based  organizations 
have  undertaken  approaches  to  address  the 
above  stated  problems,  with  an  ultimate  aim 
of  improving  the  lives  of  the  orphaned  and 
vulnerable  children  who  are  most  at  risk  of 
engaging  in  the  worst  forms  of  child  labor. 
Some  of  these  key  national-level  policy 
activities  include  the  following: 

The  National  Poverty  Reduction  Action 
Plan — The  Zambian  government  began 
formulating  a  National  Poverty  Reduction 
Action  Plan  in  1998  that  spells  out 
macroeconomic,  structural  and  social  plans 
to  reduce  poverty  levels  from  72.9  percent  to 
50  percent  during  the  period  2000  to  2004. 
The  Action  Plan  identifies  several  key 
national  priority  development  areas 
including  a  strategy  for  meeting  the  human 
resource  development  needs  of  children  and 
youth  by  increasing  access  and  quality  of 
basic  education  and  skills  training.  Other 
strategies  call  for  achieving  broad  based 
economic  growth  through  agriculture  and 
rural  dt\'elopment,  and  increasing 
productivity  of  micro-enterprises  in  the 
informal  and  rural  sectors.  'The  Ministry  of 
Finance  and  Economic  Development  has  also 
completed  its  Interim  Poverty  Reduction 
Strategy  Paper,  which  proposes  poverty 
reduction  interventions  in  all  economic  and 
social  sectors  to  achieve  sustainable 
economic  growth  and  employment  creation. 
It  recognizes  that  declining  economic 
conditions  contribute  to  the  prevalence  of 
child  labor  in  Zambia. 
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Child  Labor  Law— Zambia  ratified  ILO 
Convention  138  on  the  Minimum  Age  in 
1976,  the  United  Nations  Convention  of  the 
lights  of  the  Child  in  1991.  and  ILO 
Zonvention  182  on  the  Worst  Forms  of  Child 
^boT  in  2001.  Zambian  laws  pertinent  to 
diild  labor  are  somewhat  inconsistent  and  no 
:omprehensive  child  labor  law  exists.  The 
^mbian  Constitution  (1991)  addresses  the 
)rotection  of  young  persons  from 
ixploitation  and  forced  labor  and  defines  a 
iTOung  person  as  anyone  under  t^e  age  of  15. 
iowever.  the  Employment  of  Children  and 
Young  Persons  Act  (1933)  defines  a  child  as 
anyone  under  the  age  of  14  years,  and 
establishes  14  as  the  minimum  age  for 
employment.  Numerous  laws  make  mention 
of  children's  rights,  and  several,  including 
the  Labor  and  Industrial  Relations  Act  and 
Employment  Act,  pertain  to  working 
children.  However,  children  engaged  in 
subsistence  agriculture,  domestic  service  or 
the  informal  sector  are  not  covered  by  law. 
Though  there  are  penalties  in  the  case  of 
illegal  employment  of  a  child  or  young 
person,  there  have  been  no  prosecutions  for 
violations.  The  Ministry  of  Labor  and  Social 
Security  has  taken  the  lead  in  reviewing 
labor  laws  and  has  made  recommendations 
for  harmonization  of  legislation.  It  found  that 
while  the  issue  of  child  labor  is  sufficiently 
embraced,  the  multitude  of  laws  are 
confusing  and  impair  effective  enforcement. 
Additionally,  enforcement  capacity  is  weak 
and  does  not  reach  the  informal  sector  where 
child  labor  is  predominant. 

Education  Reform — The  Zambian 
government  continues  to  reaffirm  its 
commitment  to  the  Educating  Our  Future 
policy  of  1996,  which  strives  to  achieve 
universal  education  on  all  levels  by  2015. 
The  current  implementation  focus  is  on  the 
provision  of  basic  education  and  the  Ministry 
of  Education  has  been  working  to  expand 
education  access  for  all  children  through  far- 
reaching  education  reform.  A  key  program 
promoting  this  objective  is  the  Basic 
Education  Sub-sector  Investment  Program 
(BESSIP)  that  began  in  1999.  With  the 
assistance  of  the  international  donor 
community,  BESSIP  seeks  to  improve  quality 
and  relevance  of  education,  and  specifically 
decentralizes  more  management  and 
personnel  decisions  to  the  provinces. 
Decentralization  will  require  that  education 
boards  be  established  in  all  districts  and  the 
MOE  will  transfer  power  to  their  boards. 
Currently,  the  MOE  is  piloting 
decentralization  efforts  in  four  regions:  the 
Copperbelt,  Eastern,  Northern,  and  Western 
Provinces.  BESSIP  also  addresses  teacher 
training,  curriculum  review,  educational 
material  development  and  distribution,  and 
the  building  of  schools.  Among  BESSIP's 
nine  components  is  the  Equity  and  Gender 
Sub-program  which  supports  improved 
educational  access  and  monitoring  of  the 
educational  performance  of  vulnerable 
children.  Other  programs  include  the 
Program  for  the  Advancement  of  Girls' 
Education  (PAGE),  supported  by  USAID. 
underway  in  the  Southern  Province. 
Alternative  school  activities  have 
developed  to  meet  the  needs  of  vulnerable 
children  who  are  not  attending  formal 
school.  An  estimated  900  schools 


independent  from  the  existing  government 
structures  have  been  established  throughout 
Zambia  that  are  organized  and  managed  by 
communities.  Some  700  of  these  community 
schools  serving  over  75,000  children  have 
been  registered  with  the  Zambian 
Community  School  Secretariat,  having  met 
certain  criteria  and  standards.  These  schools 
do  not  require  school  fees  of  the  children. 
Parent  Teacher  Association  fees,  or  impose 
other  requirements  such  as  school  uniforms 
or  materials  that  can  hamper  the  poorest 
children  from  attending  government  schools. 
Another  alternative  initiative  is  the 
Interactive  Radio  Instruction  (IRI)  program 
for  out-of-school  children  launched  by  the 
MOE  through  its  Educational  Broadcasting 
Service  in  2000.  Broadcasting  lessons  daily, 
the  program  has  grown  to  over  350  centers 
throughout  Zambia  that  reach  an  estimated 
12.000  children.  Classes  are  led  by  a 
volunteer  mentor  identified  by  the  local 
community  who  is  literate.  Lesson  plans  for 
Grades  1  and  2  have  been  piloted  and  plans 
for  Grade  3  are  currently  under  development. 

The  Zambian  government  also  provides 
financial  and  other  support  to  the  most 
vulnerable  children — orphans,  street 
children,  children  who  are  poor,  out-of- 
school  and  working,  girls,  and  children  with 
disabilities.  The  BESSIP  Bursary  Scheme  and 
the  Zambian  Education  Capacity  Building 
Program  Bursary  Scheme  (supported  by  the 
European  Union)  pays  for  the  educational 
expenses  of  vulnerable  children  as  a  way  of 
alleviating  some  of  the  problems  they  face  in 
buying  school  requisites,  uniforms,  and 
payment  of  user  fees.  The  number  of 
bursaries  given  a  school  is  decided  on  in 
collaboration  between  a  district's  education 
and  social  welfare  authorities  and  financial 
compensation  goes  towards  funding 
children's  placements  in  government  or 
community  schools. 

A  number  of  government  ministries, 
international  donor  organizations,  national 
NGOs,  and  community-based  organizations 
have  developed  approaches  to  address 
barriers  to  education  of  child  laborers  in 
Zambia.  The  following  are  brief  descriptions 
of  the  organizations  and  their  activities  in 
relation  to  child  labor: 

National  Government  Ministries 

There  are  four  separate  ministries  charged 
with  protecting  and  providing  for  the  welfare 
of  vulnerable  children.  They  are: 

Ministry  of  Labor  and  Social  Security  (MLSS) 

The  MLSS  has  overall  responsibility  for  the 
protection  and  welfare  of  workers,  in 
collaboration  with  trade  unions  and 
employer  groups.  It  is  charged  with 
enforcement  of  legislation.  The  MLSS 
participates  significantly  in  implementing 
the  objectives  of  the  ILO/IPEC  National 
Program  on  the  Elimination  of  Child  Labor 
and  has  established  a  Child  Labor  Unit  in  the 
MLSS.  Program  activities  focus  on 
strengthening  the  capacity  of  the  MLSS  to 
monitor,  control  and  prevent  child  labor  in 
collaboration  with  other  social  partners. 
Labor  inspectors  have  been  trained  to  act 
against  the  worst  forms  of  child  labor.  As 
mentioned  above,  the  MLSS  has  undertaken 
a  legislative  and  policy  review  of  child  labor. 


MLSS  has  proposed  establishing  a  database 
to  collect  information  centrally  about 
children  removed  from  work,  however,  this 
has  yet  to  be  developed. 

Ministry  of  Communitv  Development  and 
Social  Services  (MCDSS) 

The  MCDSS  is  mandated  to  administer  a 
number  of  programs  providing  welfare  and 
support  services  to  children  in  difficult 
circumstances,  such  as  abandoned  children 
or  those  living  on  the  streets.  Children  are 
provided  food  and  temporary  shelter  through 
collaboration  with  other  government 
ministries,  NGOs,  community  and  faith- 
based  organizations.  The  Department  of 
Social  Welfare  implements  the  Public 
Welfare  Assistance  Scheme,  which  seeks  to 
increase  the  quality,  quantity  and  necessary 
resources  of  community-based  initiatives 
focused  on  improving  the  circumstances  of 
vulnerable  children.  District  social  welfare 
officers,  in  collaboration  with  district 
education  authorities,  participate  in  the 
distribution  of  the  BESSIP  Bursary  Scheme. 
An  alternative  "community"  bursary  scheme 
is  being  piloted,  where  instead  of  providing 
financial  assistance  for  individual  children,  a 
communit>'  bursary  would  offer  a  school  a 
grant  to  achieve  certain  targets,  such  as 
higher  attendance  levels.  Payments  would  be. 
made  if  targets  were  met.  MCDSS  staff 
members  collaborate  with  the  MLSS'  Child 
Labor  Unit. 

Ministry  of  Sport.  Youth,  and  Child 
Development  IMSYCDI 

The  MSYCD  formulates  policy  on  the 
protection,  development,  and  welfare  of 
children.  It  is  responsible  for  overseeing  the 
enforcement  of  legislation  on  the  rights  of  the 
child  and  implementing  the  National 
Program  of  Action  for  Children  in  Zambia  of 
1994.  The  Ministry's  Department  of  Child 
Affairs'  major  functions  are  to  advocate  for 
the  rights  of  the  child,  organize  government 
and  nongovernmental  programs  related  to  the 
United  Nations  Convention  on  the  Rights  of 
the  Child,  and  coordinate  aid  to  orphans  and 
vulnerable  children.  Some  resources  are 
available  to  help  community-based 
organizations  in  rural  areas  on  an  emergency 
basis.  MSYCD  staff  members  collaborate  with 
the  MLSS'  Child  Ubor  Unit. 

Ministry  of  Education  (MOE) 

The  MOE  bears  the  full  mandate  of 
providing  education  to  Zambian  society.  The 
Ministry's  Special  Education  Inspectorate 
manages  all  educational  programs,  such  as 
skills  training  centers  for  children  with 
special  learning  needs,  including  those  for 
child  laborers.  The  Special  Education 
Inspectorate  collaborates  closely  with  ILO/ 
IPEC  and,  as  a  component  of  the  National 
Program  on  the  Elimination  of  Child  Labor, 
will  carr\'  out  sensitization  training  of  MOE 
staff  to  issues  of  child  labor,  policy  and 
legislative  review,  and  building  monitoring 
capacity.  Current  pilot  activities  target  a 
limited  number  of  district  education  officers, 
school  heads  and  representatives  of  Parent 
Teacher  A.ssociations  in  Lusaka  Province. 
"Transitional  classes  "  will  be  introduced  in 
five  government  schools  where  former  child 
laborers  will  participate  in  a  learning 
program  before  they  are  main.streamed  into 
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the  formal  education  system.  School 
authorities  will  develop  curriculum  and 
methods  appropriate  for  child  laborers  to  be 
used  in  government  schools  and  by  NGOs 
working  with  former  child  workers,  to  ensure 
that  children  remain  interested  in  learning 
and  that  their  progress  can  be  monitored.  The 
approach  calls  for  close  collaboration 
between  NGOs,  school  authorities, 
counselors,  and  former  child  laborers.  The 
MOE  has  begun  to  review  education  laws  and 
policies  to  recommend  that  laws  are 
harmonized  with  child  labor  laws;  their 
findings  will  be  disseminated  to  all 
stakeholders  for  feedback. 

International  Donors  in  Zambia 

International  Labor  Organization 's 
International  Program  on  the  Elimination  of 
Child  Labor  (ILO/IPEC) 

See  Appendix  C. 

United  Nations  International  Children 's 
Emergency  Fund  (UNICEF) 

UNICEF  has  a  long  working  history  in 
Zambia  and  is  the  lead  donor  agency  in 
coordinating  child  assistance  and 
development  needs.  The  Child  Protection 
Program  is  taking  a  central  role  in  the  2002- 
2006  UNICEF/Govemment  of  Zambia  County 
Program  of  Cooperation  in  order  to  support 
and  promote  the  progressive  realization  of 
the  rights  of  children  and  women  to 
protection,  especially  for  the  most 
vulnerable.  The  program's  initiatives  are 
designed  to  strengthen  community  and 
household  capacities  to  respond  to  the 
rapidly  increasing  number  of  orphans  and 
vulnerable  children. 

United  States  Agency  for  International 
Development  (USAID) 

One  of  USAID's  primary  activities  has  been 
in  working  with  the  MOE  and  its  partners  to 
develop  BESSIP  into  a  comprehensive, 
transparent,  decentralized  system  of 
delivering  quality  basic  education,  and  in 
particular  to  develop  an  equitable  education 
system,  with  a  special  emphasis  on 
increasing  access  for  girls.  One  such  MOE 
initiative  supported  by  USAID  is  PAGE. 
Another  is  the  Community  Supporting 
Health,  HIV/ AIDS,  Nutrition,  Gender  and 
Equity  Education  in  Schools  (CHANGES) 
program  in  the  Eastern  and  Southern 
Provinces  that  provides  technical  support  to 
the  equity  and  gender,  HIV/AIDS  education 
and  school  health  and  nutrition  components 
of  BESSIP.  USAID  also  funds  the 
Strengthening  Community  Partnerships  for 
the  Employment  of  Orphans  and  Vulnerable 
Children  (SCOPE  OVC)  program  that 
provides  grants  in  the  Eastern.  Central, 
Lusaka,  Southern  and  Western  Provinces  to 
boost  existing  community  driven  programs, 
sets  up  district  committees  to  advocate  for 
orphans  and  vulnerable  children  and 
provides  linkages  to  partner  organizations  in 
districts.  In  an  effort  to  facilitate  coordination 
and  share  information  about  educational 
programs  in  Zambia,  an  Implementation  and 
Advisory  Committee  on  education  programs 
was  established  in  early  2002  with 
representation  of  nongovernmental  and 
government  officials  implementing  or 
overseeing  educational  programs. 


National  Nongovemmental  Organizations 

Children  in  Need  Network  (CHIN) 

Formally  organized  with  the  support  of 
UNICEF  in  1995,  CHIN  is  a  network  of  over 
70  nongovemmental,  community-based 
organizations,  and  two  government 
departments— MSYCD  and  MCDSS— 
committed  to  assisting  children  in  need 
found  largely  in  the  Lusaka,  Copperbelt, 
Eastern,  and  Southern  Provinces.  CHIN's 
mission  is  to  strengthen  the  ability  of  families 
and  communities  to  protect  and  promote  the 
welfare  of  children  in  need  in  Zambia,  and 
prioritizes  work  to  assist  HIV/ AIDS  orphans, 
street  children,  and  abused  children.  CHIN 
provides  members  with  information  and 
training  to  strengthen  institutional  capacity, 
facilitates  networking,  and  works  to  raise 
awareness  on  the  needs  and  rights  of 
children  with  the  government  and  public  at- 
large.  CHIN  developed  a  communique  that 
was  used  to  inform  the  government  about 
ILO  Convention  182  on  the  Worst  Forms  of 
Child  Labor  during  deliberations  about 
ratification.  CHIN  conducts  research  and  data 
collection  on  issues  pertaining  to  orphans 
and  vulnerable  children,  making  its  findings 
available  to  the  public,  and  advocating  for 
improvements  in  children's  lives. 

Zambian  Community  School  Secretariat 
(ZCSS) 

The  ZCSS  was  formed  in  1997  with  a 
mission  to  serve  as  a  unified  voice  on  behalf 
of  community  schools  and  to  develop 
communities  into  self-sustaining  providers  of 
quality  education  to  vulnerable  children. 
ZCSS  plays  a  lead  role  in  formulating  policy; 
coordinating  activities  and  programs  in 
community  schools  for  various  stakeholders: 
advocating  for  the  rights  of  orphans  and 
vulnerable  children,  especially  girls,  to 
educational  services;  setting  and  monitoring 
standards;  building  the  capacity  of  teachers 
and  other  educational  leaders;  and 
mobilizing  resources  for  community  schools. 
Currently,  700  community  schools  are 
registered  with  ZCSS  and  serve  over  75,000 
children.  ZCSS  developed  the  SPARKS 
(School,  Participation,  Access  and  Relevant 
Knowledge)  curriculum  used  in  many 
community  schools,  which  condenses  the 
seven-year  curriculum  of  government  schools 
into  four  years  in  order  to  help  children  who 
have  fallen  behind  their  peers  to  catch  up.  In 
1998,  ZCSS  signed  a  Memorandum  of 
Agreement  in  which  the  MOE  pledged  to 
assist  community  schools  to  access  funds, 
learning  materials,  teacher-training  programs, 
and  provide  other  support  to  ZCSS  in  the 
provinces.  Focal  point  persons  were 
appointed  in  all  provinces,  with  the  Chief 
Inspector  of  Schools  serving  as  the  national 
contact  for  community  schools  within  the 
MOE,  and  community  schools  have  been 
linked  with  and  received  some  benefit  from 
the  BESSIP  Equity  and  Gender  Sub-program. 
ZCSS  has  also  established  a  database  to  track 
information  about  its  schools  and  students. 
Among  the  family  of  community  schools,  one 
group  that  has  established  an  effective  model 
for  providing  quality  education  is  the 
Zambian  Open  Community  Schools,  an 
umbrella  body  for  26  community  schools  in 
the  Lusaka  region. 


Local  NGOs,  Conununity-  and  Faith-Based 
Organizations  (Including  Provinces  of 
Operation  and  Children  Targeted  for 
Services) 

•  Anglican  Children's  Project,  Lusaka — 
street  children  and  child  prostitutes 

•  Association  for  the  Restoration  of 
Orphans  and  Street  Children  (AROS). 
Copperbelt-^treet  children  and  child 
prostitutes 

•  Children- in  Distress  Project  ICINDI). 
Southern,  Copperbelt,  Eastern  and  Lusaka — 
orphans 

•  Development  Aid.from  People  to  People 
(DAPP)  Children's  Town.  Central— street 
children 

•  Fountain  of  Hope.  Lusaka — street 
children 

•  Jesus  Cares  Ministry,  Lusaka — child 
laborers  in  quarrying  and  mining 

•  Movement  of  Community  Action  for  the 
Prevention  &  Protection  of  Yoting  People 
Against  Poverty,  Destitution,  Diseases  and 
Exploitation  (MAPODE),  Lusaka— child 
prostitutes  and  victims  of  trafRcking 

•  Tasintha,  Lusaka — child  prostitutes  and 
victims  of  trafficking 

•  young. Women's  Christian  Association 
(YWCAj,  Copperbelt— street  children 

•  Zambian  Children  Education 
Foundation,  Lusaka — child  domestic  workers' 
and  other  vulnerable  children 

•  Zambian  Red  Cross  Society,  Lusaka — 
street  children 

Appendix  E:  Background  Material 
Available  Electronically  and  in  Hard 
Copy  (Upon  Request) 

1. 1999  Child  Labor  Survey  in  Zambia, 
http://132.236. 10a.39:8050/public/english/ 
standards/ipec/simpoc/zambia/zambia.pdf. 

2.  Orphans  and  Vulnerable  Children:  A 
Situation  Analysis,  Zambia  1999.  (oint 
USAID/UNICEF/SIDA  Study  Fund  Project. 
November  1999. 

3.  Document  on  file  at  USDOL  "HIV/ AIDS 
and  Child  Labour  in  Sub-Saharan  Africa" 
(Geneva:  ILO.  April  2001). 

4.  Document  on  file  at  USDOL 
"Prevention,  Withdrawal  and  Rehabilitation 
of  Children  in  Hazardous  Work  in  the 
Commercial  Agriculture  Sector  in  Africa- 
Country  Annex  for  Zambia"  (Geneva:  ILO, 
2000). 

5.  Document  on  file  at  USEKDL  "National 
Programme  on  the  Elimination  of  Child  Labor 
in  Zambia"  (Geneva:  ILO,  1999). 

Hard  copies  are  available  from  Lisa  Harvey. 
U.S.  Department  of  Labor,  Procurement 
Services  Center,  telephone  (202)  693-4570 
(this  is  not  a  toll-free  number),  e-mail: 
harvey-lisa@dol.gov. 

[FR  Doc.  02-15302  Filed  6-17-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a} 
jf  the  Trade  Act  of  1974  ("the  Act")  and 
iie  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  28,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
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subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  28, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  Room  C-5311.  200 
•  Constitution  Avenue.  NW..  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  29th  day  of 
April,  2002.  '      • 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  fimi  (petitioners) 


Location 

Date  of  pe- 
tition 

Dallas,  TX  

04/01/2002 

Provo,  UT 

04/08/2002 

Lake  Mary,  FL 

04/02/2002 

El  Paso,  TX 

03/28/2002 

Lisbon  Falls,  ME  

04/19/2002 

Fayetteville,  NO 

04/22/2002 

Marion,  SO  

04/22/2002 

El  Paso,  TX 

04/12/2002 

Elyrla,  OH 

04/18/2002 

Rexlord,  MT  

04/02/2002 

Nevada,  MO 

04/18/2002 

Maynard,  MA 

03/12/2002 

Auburn,  IN 

03/29/2002 

Moorestown,  NJ  

03/29/2002 

Buffalo,  NY  

03/18/2002 

Oklahoma  City,  OK  

04/01/2002 

Sneedville,  TN 

04/12/2002 

Compton,  CA  

04/01/2002 

Appleton,  Wl  

03/10/2002 

Hood  River,  OR 

03/15/2002 

Portland,  OR  

03/11/2002 

Brooklyn,  NY  

04/08/2002 

Carlstadt,  NJ  

04/08/2002 

Talladega,  AL 

03/14/2002 

Paterson,  NJ  

04/04/2002 

Worcester,  MA  

03/28/2002 

Ogdensburg,  NY  

02/18/2002 

White  Pigeon,  Ml 

04/01/2002 

Sturbridge,  MA  

04/05/2002 

Statesville,  NO  

04/04/2002 

Spencer,  WV 

04/05/2002 

Hereford,  TX  

04/02/2002 

El  Paso,  TX 

03/21/2002 

Niagara  Falls,  NY 

04/10/2002 

Alliance,  OH  

04/05/2002 

Canton,  Ml  

02/08/2002 

New  Hudson.  Ml  

04/09/2002 

Rockford,  IL 

04/03/2002 

Oshkosh,  Wl 

04/04/2002 

Wilkes  Barre.  PA 

04/05/2002 

Joseph,  OR  

03/07/2002 

Opelika,  AL  

03/21/2002 

San  Jose.  CA 

04/02/2002 

Wilkes  Barre.  PA 

04/05/2002 

Carlsbad,  CA 

04/03/2002 

Dublin,  GA 

04/11/2002 

Rufus,  OR  

03/08/2002 

Product(8) 


41,404. 
41,405. 
41,406. 
41,407  . 
41,408. 
41.409. 
41,410. 
41-,411  . 

41.412  . 

41.413  . 

41.414  . 

41.415  . 
41,416. 

41.417  . 

41.418  . 

41.419  . 

41.420  . 
41,421 

41.422  . 

41.423  . 

41.424  . 

41.425  . 
41,426. 
41,427  , 
41,428 
41,429 
41.430 
41.431 
41.432 
41.433 
41.434 
41,435 
41,436 
41,437 
41,438 
41.439 
41,440 
41.441 
41,442 
41,443 
41,444 
41.445 
41.446 
41.447 
41,448 
41.449 
41,450 


Stream  International  (Comp) 

Riley  Industry  (USWA)  

Siemens  ICN  (Wrks)  

Leviton  Manufacturing  Co  (Wrks)  

Maine  Brush  LLC  (Comp)  

Wellman,  Inc.  (Comp)  

Wellman,  Inc.  (Comp)  

Holiday  Products,  Inc.  (Comp) 

York  International  (USWA) 

T  and  T  Land  and  Timber  (Comp) 

Honeywell,  Inc.  (Comp) 

Electronic  Data  Systems  (Wrks)  

Siemens  VDO  Automotive  (Wrks)  

FlexPrint  (Wrks)  

RHO  Industries  (Comp)  

BioMerieux  (Wrks) 

Cawood  Manufacturing  (Wrks)  

American  Dawn,  Inc.  (Writs)  

McCain  Foods  USA,  Inc.  (Writs) 

DDG,  tnc/Windsurfing  (Comp)  

IBIDEN  Graphite  Parts  of  Americ  (Writs) 

Tzipi,  Inc.  (UNITE)  

Fairbrooke  Enterprises  (UNITE)  

Wehadkee  Yam  Mills  (Comp) 

Zenith  Dye  and  Finishing  (UNITE) 

Concord  Wire  (USWA) 

Alcatel  (Writs) 

Steriing  Fluid/Process  (IBT)  

Lucent  Technologies/OFS  (Writs) 

Intercraft  Bumes  (Comp)  

Gtxjdrich  Corp.  (Comp) 

Imperial  Holly  Sugar  (Writs) 

Corcom — A  Tyco  Company  (Writs)  

U.S.  Vanadium  Corp  (Comp) 

Alliance  Machine  Co  (Comp)  

Shiloh  Industries  (Wrks) 

Jervis  B.  Webb  Co.  (USWA) 

Amerock  (Comp)  

Ponderosa  Pulp  Products  (Writs)  

Carter  Footwear,  Inc.  (Comp)  

Joseph  Timber  Co  (Writs) 

Quantegy.  Inc.  (Writs)  

Duel  Systems  (Comp) 

Midway  Machine  and  Tool  (Writs)  

Ocwen  Technology  Xchange  (Writs)  

Biljo,  Inc  (Comp)  

Columbia  River  Egg  Farm  (Wrks) 


Tier  1  &  2  Technical  Support. 

Pitch  for  Aluminum. 

Telephone  Equipment/High-Speed  Internet. 

Plugs  and  Connectors. 

Brushes— Artistic  and  Cosmetic. 

Polyester  Yam. 

Polyester  Staple  Fiber 

Distribution  Service — Christmas  Article. 

Heating  Installation  and  AC  Products. 

Logs. 

Air  Filters,  Metal  Plastic  Fuel  Filters. 

Software  Development  and  Maintenance. 

Electronic  Pnnted  Circuit  Boards. 

Printing  and  Lamination  To  Fill  Perfume. 

Chat  PC  Interiinings. 

Analytical/Detection  Software  Equipment. 

Upholstrey  for  Living  Room  Suites. 

Textile  Production. 

Food  Appetizers. 

Wind-Surfing  Goods. 

Isotrophic  Graphite  Parts. 

Ladies  Sportswear. 

Ladies  Wool  Coats. 

Bed  Spreads. 

Dye  and  Finishing  of  Fabrics. 

Wire  Products. 

Telecommunications  Equipment. 

Pump  Casting  Molds. 

Fiber  Optic  Fit)er. 

Decorative  Photo  and  Certificate  Frames. 

Aircraft  Evacuation  Slides. 

Sugar  Beet  Molasses 

Filters  and  Relays. 

Vanaduim  Aluminium. 

Machinery  &  Equipment  for  Steel  Mills. 

Built  Dies. 

Straight  Tracks,  Drives,  Roller  Turns 

Cabinet  Hardware. 

Recycled  Pulp. 

Injection  Molded  Canvas  Footwear. 

Lumber. 

Magnetic  Tape. 

Metal  and  Plastic. 

Silence. 

Software  Web-Based  Application. 

Men  and  Boys  Apparel. 

Egg  Processing. 
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Appendix— Continued 

[Petitions  Instituted  on  04/29/2002] 


TA-W 


41,451 
41,452 
41.453 
41,454 
41,455 
41,456 
41,457 
41,458 
41.459 
41,460 
41,461 
41,462 
41,463 
41,464 


Subject  firm  (petitioners) 


Powerex,  Inc  (Comp)  

American  Paper  Tube  (WrKs)  

Fun-Tees,  Inc.  (Comp) „ 

K  and  J  Clothing  (WrKs) 

Werbak,  Inc.  (Wrks)  

New  Images,  Inc  (Wrks)  

Sandisk  Corp.  (Wrks) 

Ameripol  Synpol  Corp.  (Wrks)  .... 

Dave  Goldberg,  Inc.  (UNITE) 

Hoffman  Enclosures  (Wrks) 

Renfro  Corp.  (Comp)  

Astec  Semiconductor,  Inc  (Wrks) 

Knight  Textile  Corp  (Comp)  

Analog  Devices  (Wrks)  


Location 


Youngwood,  PA  

Port  Gibson,  MS 

Concord,  NC  

Philadelphia,  PA 

Webster,  MA  

Reidsville,  NC 

Sunnyvale,  CA  

Odessa.  TX  

Long  Island  Cty.  NY 

Anoka,  MN  

South  Pittsburg,  TN 

Milpitas.  CA 

Saluda,  SC 

Wilmington,  MA 


Date  of  pe- 
titk)n 


03/08/2002 
03/22/2002 
03/19/2002 
03/29/2002 
03/14/2002 
03/27/2002 
03/28/2002 
03/25/2002 
04/18/2002 
04/18/2002 
04/08/2002 
04/04/2002 
04/19/2002 
04/12/2002 


Product(s) 


Motor  Controls,  Power  Supplies. 

Paper  Tubes. 

Tee-Shirts. 

Dresses. 

Yam. 

Garment  Textile  Screen  Printer. 

CF  Compact  Flash  Cards. 

Burodiene  Rubber. 

Swimwear. 

Electrical  Enclosures. 

Children's  Socks. 

Semi-Conductor  Circuits. 

Ladies  Sportswear. 

Semi-Conductor. 


(PR  Doc.  02-15303  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4S10-3(HM 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0224(2002)] 

Overtiead  and  Gantry  Cranes 
Standard;  Extension  of  the  Office  of 
Management  and  Budget's  (0MB) 
Approval  of  Information-Collection 
(Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment 
concerning  its  proposal  to  extend  OMB 
approval  of  the  information-collection 
requirements  specified  by  its  Overhead 
and  Gantry  Cranes  Standard  (29  CFR 
1910.179).  The  paperwork  provisions  of 
this  standard  specify  requirements  for: 
Marking  the  rated  load  of  cranes; 
preparing,  maintaining,  and  disclosing 
certification  records  of  hpok,  hoist 
chain,  and  ropeinspections  and  load 
test  reports.  The  purpose  of  the 
requirements  is  to  provide  information 
to  employees  concerning  tests  and 
inspection  of  critical  components  of  the 
crane  and  to  provide  information  aBout 
the  lifting  limits  of  the  crane.  This 
information  will  be  useful  in  preventing 
death  and  serious  injuries  by  ensuring 
that  employees  operate  overhead  and 
gantry  cranes  within  the  rated  loads 
marked  on  the  equipment. 
DATES:  Submit  written  comments  on  or 
before  August  19,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0224  (2002),  OSHA.  U.S. 
Department  of  Labor,  Room  N-2625, 


200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  Overhead 
and  Gantry  Cranes  Standard  is  available 
for  inspection  and  copying  in  the 
Docket  Office,  or  by  requesting  a  copy 
from  Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links.html,  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  biu'den, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensure  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instnmients  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Standard  specifies  several 
paperwork  requirements.  The  following 
sections  describe  who  uses  the 
information  collection  under  each 


requirement,  as  well  as  how  they  use  it. 
The  purpose  of  these  requirements  is  to 
prevent  death  and  serious  injuries 
among  employees  by  ensuring  that  all 
critical  components  of  the  crane  are 
inspected  and  tested  on  a  periodic  basis 
and  that  the  crane  is  not  used  to  lift 
loads  beyond  its  rated  capacity. 

•  Marking  the  Rated  Load 
(paragraphs  (b)(3)  and  (b)(5)).  Paragraph 
(b)(5)  requires  that  the  rated  load  be 
plainly  marked  on  the  side  of  each 
crane.  If  the  crane  has  more  than  one 
hoist,  the  rated  load  must  be  marked  on 
each  hoist  or  the  load  block.  The 
manufacturer  will  mark  the  rated  loads. 
If  the  crane  is  modified,  paragraph  (b)(3) 
requires  the  new  rating  to  be  determined 
and  marked  on  the  crane.  Reports  of  the 
rated  load  test  are  also  required.  This 
function  would  most  likely  fall  to  the 
employer.  Marking  the  rated-loact 
capacity  of  a  crane  ensures  that 
employers  and  employees  will  not 
exceed  the  limits  of  the  crane,  which 
can  result  in  crane  failure. 

•  Certification  Records  for  Hook  and 
Hoist  Chain  Inspections  (paragraphs 
(j)(2)(iii).  (i)(2)(iv)).  Paragraphs  (j)(2)(iii) 
and  (j)(2)(iv)  require  daily  and  monthly 
inspections  of  hooks  and  hoist  chains, 
respectively.  After  each  monthly 
inspection,  employers  are  to  prepare  a 
certification  record  that  includes  the 
date  of  the  inspection,  the  signature  of 
the  person  who  performed  the 
inspection,  and  the  serial  number,  or 
other  identifier,  of  the  inspected  hook  or 
hoist  chain.  Certification  records 
provide  employers,  employees,  and 
OSHA  compliance  officers  with 
assiuance  that  the  hooks  and  hoist 
chains  used  on  cranes  regulated  by  the 
Standard  have  been  inspected  as 
required  by  the  Standard.  These 
inspections  help  assure' that  the 
equipment  is  in  good  operating 
condition,  hereby  preventing  failure  of 
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the  hooks  or  hoist  chains  during 
material  handling.  These  records  also 
provide  the  most  efficient  means  for  the 
compliance  officers  to  determine  that  an 
employer  is  complying  with  the 
Standard. 

•  Reports  of  Rated  Load  Tests 
(paragraph  (k)(2)).  Under  this  provision, 
employers  must  make  readily  available 
test  reports  of  load-rating  tests 
conducted  under  paragraph  (b)(3)  for 
modified  cranes,  and  for  hooks  repaired 
as  stated  in  paragraph  (l){3)(iii)(a)  of  the 
Standard.  These  reports  inform  the 
employer,  employees,  and  OSHA 
compliance  officers  that  a  rated  load  test 
was  performed,  providing  information 
about  the  capacity  of  the  crane  and  the 
adequacy  of  the  repaired  hook.  This 
information  is  used  by  crane  operators 
so  that  they  will  not  exceed  the  rated 
load  of  the  crane  or  hook. 

•  Certification  Records  of  Rope 
Inspections  (paragraph  (m)).  Paragraph 
(m)(l)  requires  employers  to  inspect 
thoroughly  all  running  rope  is  use.  and 
do  so  at  least  once  a  month.  In  addition, 
rope  which  has  been  idle  for  at  least  a 
month  must  be  inspected  before  use,  as 
prescribed  by  paragraph  (m)(2),  and  a 
record  prepared  to  certify  that  the 
inspection  was  done.  The  certification 
records  must  include  the  inspection 
date,  the  signature  of  the  person 
conducting  the  inspection,  and  the 
identifier  of  the  rope  inspected. 
Employers  must  keep  the  certification 
records  on  file  and  available  for 
inspection.  The  certification  records 
provide  employers,  employees,  and 
OSHA  compliance  officers  with 
assurance  that  the  ropes  are  in  good 
condition. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposea  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  -used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  pther 
technological  information-collection 
and  -transmission  techniques. 

IIL  Proposed  Actions 

OSHA  proposed  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  coUection-of- 


information  requirements  specified  by 
its  Overhead  and  Gantry  Cranes 
Standard  (29  CFR  1910[l79).  The 
Agency  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  its 
request  to  OMB  to  extend  the  approval 
of  these  information-collection 
requirements. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirement. 

Title:  Overhead  and  Gantry  Cranes 
Standard  (29  CFR  1910.179). 

OMB  Number:  1218-0224. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  35,000 
cranes. 

Frequency  of  Recordkeeping:  On 
occasion;  daily;  monthly;  semiannually. 

Average  Time  per  Response:  Varies 
fi-om  30  minutes  (.50  hour)  to  2  hours. 

Total  Annual  Hours  Requested: 
360.140. 

Total  Annual  Cr>sts  (0&-M):  SO. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506).  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC.  on  June  1 1 
2002. 

Jolui  L.  Henshaw. 
Assistant  Secretary  of  Labor. 
[FR  Doc.  02-15304  Filed  6-17-02;  8:45  am| 
BILLING  CODE  4S10-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0227(2002)] 

Truclcs  Used  Underground  To 
Transport  Explosives;  Extension  of  the 
Office  of  Management  and  Budget's 
(OMB)  Approval  of  Information- 
Collection  (Paperworit)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  solicits  public 
comment  concerning  its  request  to 
extend  OMB  approval  of  the 
information-collection  requirements 
specified  in  paragraph  (e)  of  the 
Underground  Transportation  of 
Explosives  in  Construction  Standard  (29 


CFR  1926.903);  this  paragraph  requires 
employers  to  inspect  the  trucks 
electrical  system  used  to  transport  the 
explosives  underground. 
DATES:  Submit  written  comments  on  or 
before  August  19,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0227(2002),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to:  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Martinez.  Directorate  of 
Policy.  Office  of  Regulatory  Analysis. 
OSHA.  U.S.  Department  of  Labor.  Room 
N-3641.  200  Constitution  Avenue.  NW. 
Washington.  DC  20210;  telephone:  (202) 
693-1953.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the 
Underground  Transportation  of 
Explosive  Standard  is  a  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  from 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links.html  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportimity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Underground  Transportation  of 
Explosives  Standard  (i.e..  "the 
Standard")  specifies  the  following 
paperwork  requirement,  as  well  as  the 
rationale  for  the  requirement. 

•  Trucks  used  Underground  to 
Transport  Explosives  (paragraph  (e)). 
Paragraph  (e)  requires  the  employer  to 
inspect  weekly  the  truck's  electrical 
system  used  to  transport  explosives 
underground.  The  weekly  inspection  is 
to  detect  any  failure  in  the  system 
which  would  constitute  an  electrical 
hazard.  In  addition  the  employer  must 
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certify  and  maintain  these  records  to 
show  the  compliance  officer  upon 
inspection. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

ni.  Proposed  Actions 

OSHA  proposes  to  extend  OMB's 
previous  approval  of  the  recordkeeping 
(paperwork)  requirement  specified  in 
paragraph  (e)  of  the  Underground 
Transportation  of  Explosives  Standard 
(29  CFR  1926.903).  The  Agency  will 
summarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  simunary  in  its  request  to  0MB  to 
extend  the  approval  of  this  information- 
collection  requirement. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Trucks  used  Underground  to 
Transport  Explosives. 

OMB  Number:  1218-0227. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  1. 
Frequency  of  Response:  Weekly. 
Total  Responses:  52. 

Average  Time  per  Response:  10 
minutes. 

Estimated  Total  Burden  Hours:  9. 

Estimated  Cost  (Operation  and 
Maintenance):  0. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 


Signed  at  Wasliington,  DC,  on  Fune  11, 
2002. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  02-15305  Filed  6-17-02;  8:45  am) 

BILUNG  CODE  4S10-26-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.:  D-10934] 

Proposed  Amendment  to  Prohibited 
Transaction  Exemption  97-11  (PTE  97- 
11)  for  the  Receipt  of  Certain 
Investment  Services  by  Individuals  for 
Whose  Benefit  individual  Retirement 
Accounts  or  Retirement  Plans  for  Self- 
Empioyed  individuals  Have  Been 
Established  or  Maintained 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

ACTION:  Notice  of  proposed  amendment 
to  PTE  97-11. 

SUIMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  amendment  to  PTE  97-11. 
PTE  97-11  is  a  class  exemption  that 
permits  the  receipt  of  services  at 
reduced  or  no  cost  by  an  individual  for 
whose  benefit  an  individual  retirement 
account  (IRA) '  or,  if  self-employed,  a 
Keogh  Plan,  is  established  or 
maintained,  or  by  members  of  his  or  her 
family,  from  a  broker-dealer,  provided 
that  the  conditions  of  the  exemption  are 
met.  The  proposed  amendment,  if 
adopted,  would  affect  individuals  with 
beneficial  interests  in  such  plans  who 
receive  such  services  as  well  as  the 
broker-dealers  who  provide  such 
services. 

DATES:  If  adopted,  the  proposed 
amendment  would  be  effective  as  of 
January  1, 1998.  Written  comments  and 
requests  for  a  public  hearing  should  be 
received  by  the  Department  on  or  before 
August  2,  2002. 


'  In  Advisory  Opinion  98-03A  (March  6.  1998), 
the  Department  stated  that  a  Roth  IRA  which 
satisfies  the  deflnition  of  an  individual  retirement 
plan  contained  in  section  7701(a)(37)(A)  of  the 
Code  is  an  "individual  retirement  account" 
described  in  section  408(a)  of  the  Code.  Therefore, 
a  Roth  IRA  which  is  not  an  employee  benefit  plan 
covered  by  Title  1  of  ERISA  (except  for  certain 
Simplified  Employee  Pensions  and  Simple 
Retirement  Accounts  described  in  section  408(k) 
and  408(p)  of  the  Code,  respectively)  would  be 
covered  by  the  relief  provided  in  PTE  97-1 1.  if  all 
conditions  therein  are  met.  In  this  regard,  the 
Department  wishes  to  clarify  that  this  proposed 
modification  of  section  Ill(b)  of  PTE  97-11  would 
include  Roth  individual  retirement  annuities 
described  in  section  7701(a)(37)(B)  of  the  Code. 


ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
three  copies)  should  be  addressed  to  the 
U.S.  Department  of  Labor,  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5649.  200  Constitution  Avenue.  NW, 
Washington,  DC  20210,  (Attention:  I>- 
10934).  Interested  persons  are  also 
invited  to  submit  comments  and/or 
hearing  requests  to  PWBA  via  email  to 
moffittb@pwba.dol.gov  OT  by  fax  to  (202) 
219-0204  by  the  end  of  the  conunent 
period. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Allison  Padams  Lavigne  or  Mr. 
Christopher  Motta,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  693-8540, 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
to  PTE  97-11  (62  FR  5855,  February  7, 
1997  as  amended,  64  FR  11042,  March 
8,  1999).  PTE  97-11  provides  relief  from 
the  restrictions  of  sections  406(a)(1)(D) 
and  406(b)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of 
sections  4975(a)  and  (b),  4975(c)(3)  and 
408(e)(2)  of  the  Code  by  reason  of 
section  4975(c)(1)(D),  (E)  and  (F)  of  the 
Code.  2  The  amendment  to  PTE  97-11 
was  requested  in  an  exemption 
application  dated  September  26,  2000, 
filed  on  behalf  of  American  Funds 
Distributors,  Inc.  (AFD),  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934.  The  Department 
is  proposing  this  amendment  in 
response  to  AFD's  application. 

The  application  was  filed  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  wjth  the  procedures  set 
forth  in  29  CFR  2570,  subpart  B  (55  FR 
32836,  (August  10,  1990)). 

PTE  97-11  permits  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or 
Keogh  Plan  is  established  or  maintained 
or  by  members  of  his  or  her  family,  from 
a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
pursuant  to  an  arrangement  in  which 
the  account  value  of,  or  the  fees 
inciured  for  services  provided  to,  the 
IRA  or  Keogh  Plan  is/are  taken  into 
accoimt  for  purposes  of  determining 
eligibility  to  receive  such  services, 
provided  that  certain  conditions  are 


2  Section  102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978  (5  U.S.C.  App. 
1  (1996))  generally  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue  administrative 
exemptions  under  section  4975(c)(2)  of  the  Code  to 
the  Secretary  of  Labor. 
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:  net.  In  the  preamble  to  the  proposal  to 
PTE  97-11  (61  FR  39996  (1996)),  the 
Department  noted  that  programs  in 
which  broker-dealers  offer  reduced  sales 
charges  as  an  individual  increases  his 
purchases  of  investment  company 
shares  would  be  covered  by  the 
exemption  provided  that  all  of  its 
conditions  are  satisfied.  In  granting  PTE 
97-11,  the  Department  additionally 
noted  in  a  response  to  a  comment,  that 
"letters  of  intent"  programs  in  which 
broker-dealers  offer  reduced  sales 
commissions  based  on  the  aggregate  of 
a  customer's  actual  purchases  and 
anticipated  purchases  over  a  specified 
period  of  time,  as  agreed  to  by  .the 
customer,  are  similarly  covered  by  the 
exemption.  The  Department  also  noted 
that  this  conclusion  was  based  on  the 
fact  that  under  these  "letters  of  intent" 
programs,  if  a  customer  ultimately  fails 
to  make  the  anticipated  purchases,  the 
broker-dealer  would  reinstate  the  sales 
commission  on  each  account  on  a  pro 
rata  basis.  Thus,  the  IRA  or  Keogh  Plan 
would  only  be  assessed  that  portion  of 
the  reinstated  sales  charges  related  to 
the  IRA  and  Keogh  Plan  purchases. 

AFD  has  requested  an  amendment  to 
PTE  97-11  to  modify  the  definition  of 
the  term  "IRA".  In  this  regard,  section 
Ill(b)  of  PTE  97-11,  as  previously 
amended,  defines  the  term  "IRA"  as  "an 
individual  retirement  account  described 
in  Code  section  408(a)  or  an  education 
individual  retirement  account  described 
in  section  530  of  the  Code."  The 
exemption  states  further  that  "(f]or 
purposes  of  the  exemption,  the  term  IRA 
shall  not  include  an  IRA  which  is  an 
employee  benefit  plan  covered  by  Title 
I  of  ERISA,  except  for  a  Simplified 
Employee  Pension  (SEP)  described  in 
section  408(k)  of  the  Code  or  a  Simple 
Retirement  Account  described  in 
section  408(p)  of  the  Code  which 
provides  participants  with  the 
unrestricted  authority  to  transfer  their 
balances  to  IRAs  or  Simple  Retirement 
Accounts  sponsored  by  different 
financial  institutions." 

AFD  requests  that  the  term  "IRA"  be 
unended  to  include  an  "individual 
retirement  plan",  as  such  term  is 
lefined  in  section  7701(a)(37)  of  the 
jode.  In  this  regard,  section  7701(a)(37) 
if  the  Code  provides  that  the  term 
'individual  retirement  plan"  means  "an 
ndividual  retirement  account  described 
n  section  408(a)"  and  "an  individual 
retirement  annuity  described  in  section 
108(b)".  Section  408(a)  of  the  Code,  in 
urn,  provides  that,  the  term  "individual 
retirement  account"  means  "a  trust 
:reated  or  organized  in  the  United 
States  for  the  exclusive  benefit  of  an 
ndividual  or  his  beneficiaries,  but  only 
if  the  written  governing  instrument 


creating  the  trust  meets  the  following 
requirements*  *  *"  In  this  regard, 
section  408(a)  of  the  Code  requires  that, 
among  other  things,  no  part  of  the  trust 
funds  will  be  invested  in  life  insurance 
contracts  and  that  the  interest  of  an 
individual  in  the  balance  in  his  account 
is  nonforfeitable.  Section  408(b)  of  the 
Code  provides  that  the  term  "individual 
retirement  annuity"  means  "an  annuity 
contract,  or  an  endowment  contract  (as 
determined  under  regulations 
prescribed  by  the  Secretary),  issued  by 
an  insurance  company  which  meets  the 
following  requirements*   *  *"  In  this 
regard,  section  408(b)  requires,  among 
other  things,  that  the  annuity  contract  is 
not  non-transferrable  by  the  owner  and 
that  the  entire  interest  of  the  owner  is 
nonforfeitable. 

AFD  seeks  to  amend  the  definition  of 
the  "IRA"  in  PTE  97-11  in  order  to 
include  Individual  Retirement 
Annuities.  AFD  states  that  allowing 
annuity  owners,  or  members  of  their 
families,  to  obtain  reduced  sales 
commissions  from  independent  broker- 
dealers  would  be  consistent  with  the 
conditions  of  PTE  97-11,  and  would 
enable  individuals  to  receive  the  same 
advantages  that  PTE  97-11  affords  to 
persons  for  whose  benefit  IRAs  are 
maintained. 

AFD  states  that  programs  offering 
discounted  commissions  for  the 
purchase  of  mutual  fund  shares 
typically  determine  the  amount  of  such 
discount  by  aggregating  an  individual's 
(and  possibly  his  family's)  total 
purchases  of  the  funds  offered  by  the 
fund  "family".  Thus,  where  the 
"family"  also  manages  variable  annuity 
separate  accounts  invested  in  mutual 
funds  managed  by  the  adviser  to  the 
fund  "family",  investments  in  the 
variable  annuities  are  aggregated  with 
other  investments  in  mutual  fund  shares 
for  purposes  of  determining  the  level  of 
commission  discounts  applicable  to  the 
purchase  of  fund  shares. ' 

AFD  additionally  represents  that, 
similarly,  programs  offering  discounted 
commissions  for  the  purchase  of 
variable  annuities  often  determine  the 
amount  of  such  discount  by  aggregating 
an  individual's  (and  possibly  his 
family's)  total  investment  in  variable    . 
annuities  offered  by  the  "family"  and 
mutual  fund  shares  of  the  fund 
"family".  Once  the  appropriate  discount 
is  determined,  the  reduced  commission 


'  AFD  represents  that  in  determining  the 
aggregate  investments  of  an  investor  in  mutual  fund 
shares  held  through  an  Individual  Ketiri-mont 
Account,  variable  annuities  held  through  an 
Individual  Retirement  Annuity  would  typically  be 
included  in  aggregate  inveslnienis  (as  would  certain 
other  tvpes  of  reliremonl  plan  investments,  such  as 
SEPS  and  non-ERISA  403(b)  plans.) 


is  deducted  "up  front",  and  the 
remainder  is  invested  in  the  annuity 
contract.  AFD  states  that,  in  the 
situations  described  above,  the  mutual 
funds  and  the  variable  annuities  are 
sold  by  independent  registered  broker- 
dealers,  who  are  bound  to  give  the 
commission  discounts  by  a  selling 
group  agreement  with  the  principal 
underwriter.^ 

The  amendment  is  appropriate,  AFD 
represents,  in  that  Individual 
Retirement  Accounts  and  Individual 
Retirement  Annuities  serve  the  same 
purpose  and  are  identical  in  all  relevant 
features,  including  tax  benefits.  AFD 
states  that  although  Individual 
Retirement  Accounts  and  Individual 
Retirement  Annuities  use  different 
investment  vehicles  to  hold  their 
respective  assets,  such  a  distinction  is 
irrelevant  for  purposes  of  the  relief 
provided  by  PTE  97-11. 

Based  on  AFD's  representations,  it 
appeeurs  that  Individual  Retirement 
Annuities  share  many  of  the  same 
characteristics  exhibited  by  other 
investment  vehicles  covered  by  the 
exemption.  Thus,  the  Department  sees 
merit  in  AFD's  request  that  the  term 
"IRA"  be  amended  to  include 
Individual  Retirement  Annuities. 
Accordingly,  the  Department  has 
determined  to  modify  the  definition  of 
IRA  contained  in  section  Ill(b)  of  PTE 
97-1 1  to  include  Individual  Retirement 
Annuities,  as  such  term  is  defined  in 
section  408(b)  of  the  Code.  The 
Department  notes  that  all  of  other  the 
conditions  of  PTE  97-11  must  be 
satisfied  with  respect  to  Individual 
Retirement  Annuities,  as  is  the  case 
with  Individual  Retirement  Accounts, 
Education  IRAs  and  Keogh  Plans 
covered  by  the  exemption.  In  this 
regard,  the  Department  notes  that, 
among  other  things,  all  reduced  sale 
charges  offered  under  a  variable  annuity 
contract  must  be  offered  by  a  broker- 
dealer  or  its  affiliate.'' 

Notice  to  Interested  Persons 

Because  many  participants  in  IRAs 
and  Keogh  Plans  and  broker-dealers 
sponsoring  IRAs  or  Keogh  Plans  could 


'■  The  Department  notes  that  where  the  sales 
charge  is  reduced  under  a  letter  of  intent  program, 
in  the  event  the  customer  does  not  makt!  the 
anticipated  purchases  and  the  brokor-denler 
reinstates  the  sales  charge,  the  IRA  or  Keogh  Plan 
is  only  assessed  that  portion  of  the  of  the  rtMnstated 
charge  related  lo  the  IRA  and  Keogh  Plan 
purchases. 

'>.S«:lion  11  (c)  of  PTE  97-11  states  that:    The 
senicRs  offered  under  the  (relalionship  brokerage) 
arrangement  are  offered  by  the  hroker-deHler  (or  an 
iitfiliate  of  the  broker-dealer)  in  the  ordinary  courae 
of  the  broker-dealer's  business  to  customers  who 
qualify  for  reduced  or  no  cost  servici^s.  but  do  not 
maintain  IRAs  or  Kuogh  Plans  with  the  broker- 
dealer." 
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conceivably  be  considered  interested 
persons,  the  only  practical  form  of 
notice  is  publication  in  the  Federal 
Register. 

General  Information  * 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  Before  an  exemption  may  be 
granted  under  section  408(a]  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  IRAs  and  Keogh 
Plans  and  their  participants  and 
beneficiaries  and  protective  of  the  rights 
of  the  participants  and  beneficiaries  of 
such  plans. 

(2)  The  proposed  amendment,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction. 

(3)  If  granted,  the  proposed 
amendment  will  be  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
met. 

Written  Comments  and  Hearing 
Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
amendment  to  the  address  and  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
amendment.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  application  at  the  above 
address. 

Proposed  Amendment 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990),  the 
Department  proposes  to  amend  PTE  97- 
11  as  set  forth  below: 
•  Section  111(b)  is  amended  to  read: 
"The  term  "IRA"  means  an  individual 
retirement  account  described  in  Code 
section  408(a),  an  individual  retirement 
annuity  described  in  Code  section 
408(b)  or  an  education  individual 
retirement  account  described  in  section 
530  of  the  Code.  For  purposes  of  this 
exemption,  the  term  IRA  shall  not 
include  an  IRA  which  is  an  employee 


benefit  plan  covered  by  Title  I  of  ERISA, 
except  for  a  Simplified  Employee 
Pension  (SEP)  described  in  section 
408(k)  of  the  Code  or  a  Simple 
Retirement  Account  described  in 
section  408(p)  of  the  Code  which 
provides  participants  with  the 
unrestricted  authority  to  transfer  their 
balances  to  IRAs  or  Simple  Retirement 
Accounts  sponsored  by  different 
financial  institutions." 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  02-15317  Filed  &-17-02;  8:45  am] 
BILUNG  CODE  4S10-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  O-11050,  et  al.] 

Proposed  Exemptions;  Provident 
Mutuai  Life  insurance  Company 
(Provident) 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 


Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Attention:  Application  No. , 

stated  in  each  Notice  of  Proposed 
Exemption.  Interested  persons  are  also 
invited  to  submit  conunents  and/or 
hearing  requests  to  PWBA  via  e-mail  or 
FAX.  Any  such  comments  or  requests 
should  be  sent  either  by  e-mail  to: 
"moffittb@pwba.dol.gov'',  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Room  N-1513, 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
,  408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10.  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons    " 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Provident  Mutual  Life  Insurance 
Company  (Provident) 

Located  in  Berwyn,  PA 

(Application  No.  0-11050) 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
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)epartment  is  considering  granting  an 
ixemption  under  the  authority  of 
section  408(a)  of  the  Act  (or  ERISA)  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990). i 

Section  I.  Covered  Transactions 

L If  the  exemption  is  granted,  the 
strictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code.' 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  the  initial  issuance,  by  Provident, 
of  its  common  stock  (Provident  Shares) 
to  the  conversion  agent  (the  Conversion 
Agent),  as  stockholder  of  record,  on 
behalf  of  any  eligible  policyholder  of 
Provident  (the  Eligible  Member). 
including  any  Eligible  Member  which  is 
an  employee  benefit  plan  (within  the 
meaning  of  section  3(3)  of  ERISA),  an 
individual  retirement  annuity  (within 
the  meaning  of  section  408  or  408A  of 
the  Code)  or  a  tax  sheltered  aimuity 
(within  the  meaning  of  section  403(b)  of 
the  Code)  (each,  a  Plan),  including  a 
Plan  sponsored  by  Provident  for 
Provident  employees  (a  Provident  Plan); 
(Zl  the  exchange,  by  the  Conversion 
Agent,  of  Provident  Shares  for  common 
stock  (Sponsor  Class  A  Shares)  issued 
by  Nationwide  Financial  Services.  Inc. 
(the  Sponsor),  or.  the  receipt  of  cash 
(Cash)  or  policy  credits  (Policy  Credits) 
by  an  Eligible  Member,  in  exchange  for 
such  Eligible  Member's  membership 
interest  in  Provident  or  in  connection 
with  the  merger  (the  Merger)  between 
Provident  and  the  Eagle  Acquisition 
Corporation  (the  Merger  Sub),  a  wholly- 
owned  subsidiary  of  the  Sponsor,  in 
accordance  with  the  terms  of  a  plan  of 
conversion  (the  Plan  of  Conversion)  and 
merger  agreement  (the  Merger 
Agreement),  adopted  by  Provident  and 
implemented  pursuant  to  the 
Pennsylvania  Insurance  Company 
Mutual-to-Stock  Conversion  Act,  as 
amended,  codified  at  40  P.S.  sections 
911-A  to  929-A  (the  Conversion  Act) 
and  the  applicable  provisions  of  the 
Peimsylvania  Business  Corporation  Law 
f  1998. 

In  addition,  if  the  exemption  is 
granted,  the  restrictions  of  section 
406(a)(1)(E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply  to 
the  receipt  and  holding,  by  a  Provident 
Plan,  of  Sponsor  Class  A  Shares,  whose 
fair  market  value  exceeds  10  percent  of 


ir 


'  For  purposes  of  this  proposed  exemption, 
references  to  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  corresponding 
provisions  of  the  Code. 


the  value  of  the  total  assets  held  by  such 
Elan. 

The  proposed  exemption  is  subject  to 
the  general  conditions  set  forth  below  in 
Section  II. 

Section  II.  General  Conditions 

(a)  The  Plan  of  Conversion,  including 
the  Merger  Agreement,  is  subject  to 
approval,  review  and  supervision  by  the 
Commissioner  of  Insurance  of  the 
Commonwealth  of  Pennsylvania  (the 
Commissioner)  and  is  implemented  in 
accordance  with  procedural  and 
substantive  saiPeguards  that  are  imposed 
under  the  laws  of  the  Commonwealth  of 
Pennsylvania. 

(b)  The  Commissioner  reviews  the 
terms  of  the  options  that  are  provided  to 
Eligible  Members  of  Provident  as  part  of 
such  Commissioner's  review  of  the  Plan 
of  Conversion  and  Merger,  and  approves 
the  Plan  of  Conversion  and  Merger 
following  a  determination  that  such 
Plan  of  Conversion  is  fair  and  equitable 
to  all  Eligible  Members.  The  New  York 
Superintendent  of  Insiu-ance  (the 
Superintendent)  may  object  to  the  Plan 
of  Conversion  if  he  qr  she  finds  that 
such  Plan  of  Conversion  is  not  fair  or 
equitable  to  all  New  York  policyholders. 

(c)  As  part  of  their  separate 
determinations,  both  the  Commissioner 
and  the  Superintendent  concur  on  the 
terms  of  the  Plan  of  Conversion. 

(d)  Each  Eligible  Member  has  an 
opportunity  to  vote  at  a  special  meeting 
(the  Eligible  Members'  Meeting)  to 
approve  the  Plan  of  Conversion  and 
Merger  after  full  written  disclosure  is 
given  to  the  Eligible  Member  by 
Provident. 

(e)  Any  determination  to  receive 
Sponsor  Class  A  Shares,  Cash,  or  Policy 
Credits  by  an  Eligible  Member  which  is 
a  Plan,  pursuant  to  the  terms  of  the  Plan 
of  Conversion,  is  made  by  one  or  more 
Plan  fiduciaries  that  are  independent  of 
Provident  and  its  affiliates  and  neither 
Provident  nor  any  of  its  affiliates 
exercises  any  discretion  or  provides 
investment  advice,  within  the  meaning 
of  29  CFR  2510.3-21(c),  with  respect  to 
such  decisions. 

(f)  After  each  Eligible  Member  is 
allocated  a  fixed  component  equivalent 
to  approximately  20%  of  Provident 
Shares,  additional  consideration  is 
allocated  to  Eligible  Members  based  on 
actuarial  formulas  that  take  into  account 
each  policy's  contributions  to  the 
surplus  and  asset  valuation  reserve  of 
Provident,  which  formulas  have  been 
approved  by  the  Commissioner. 

(g)  In  the  case  of  an  Eligible  Member 
who  is  entitied  to  receive  Provident 
Shares  only  upon  consummation  of  the 
Merger,  such  Provident  Shares  are 
exchanged  for  Sponsor  Class  A  Shares, 


Cash  or  Policy  Credits  in  accordance 
with  an  election  made  by  such  Eligible 
Member. 

(h)  In  the  case  of  a  Provident  Plan,  the 
independent  Plan  fiduciary  (the 
Independent  Fiduciary) — 

(1)  Votes  on  whether  to  approve  or 
not  to  approve  the  proposed 
demutualization; 

(2)  Elects  between  consideration  in 
the  form  of  Sponsor  Class  A  Shares, 
Cash  or  Policy  Credits  on  behalf  of  such 
Plans; 

(3)  Reviews  and  approves  Provident's 
allocation  of  Sponsor  Class  A  Shares, 
Cash  or  Policy  Credits  received  for  the 
benefit  of  the  participants  and 
beneficiaries  of  the  Provident  Plans; 

(4)  Votes  on  Sponsor  Class  A  Shares 
that  are  held  by  the  Provident  Plans  and 
disposes  of  such  shares  held  by  the 
Retirement  Pension  Plan  for  Certain 
Home  Office,  Managerial  and  Other 
Employees  of  Provident  Mutual  Life 
Insurance  Company  (the  Home  Office 
Pension  Plan),  which  exceeds  the 
limitation  of  section  407(a)(2)  of  the  Act, 
as  soon  as  it  is  reasonably  practicable, 
but  in  no  event  later  than  six  months 
after  the  effective  date  (the  Effective 
Date)  of  the  Plan  of  Conversion  and 
Merger; 

(5)  Provides  the  Department  with  a 
complete  and  detailed  final  report  as  it 
relates  to  the  Provident  Plans  prior  to 
the  Effective  Date  of  the 
demutueilization;  and 

(6)  Takes  all  actions  that  are  necessary 
and  appropriate  to  safeguard  the 
interests  of  the  Provident  Plans  and 
their  participants  and  beneficiaries. 

(i)  All  Eligible  Members  that  are  Plans 
participate  in  the  transactions  on  the 
same  basis  as  all  Eligible  Members  that 
are  not  Plans. 

(j)  No  Eligible  Member  pays  any   . 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  Sponsor 
Class  A  Shares  or  Policy  Credits  or  in 
connection  with  the  implementation  of 
the  commission-free  purchase  and  sale 
program  (the  Commission-Free 
Program). 

(k)  All  of  Provident's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Conversion  or 
Merger. 

(1)  The  terms  of  the  transactions  are  at 
least  as  favorable  to  the  Plans  as  an 
arm's  length  transaction  with  an 
unrelated  party. 

Section  III.  Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "Provident"  means 
Provident  Mutual  Life  Insurance 
Company  and  any  of  its  affiliates  as 
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defined  in  paragraph  (b)  of  this  Section 

m. 

(b)  An  "affiliate"  of  Provident 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  I^vident.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.);  and 

(2)  Any  officer,  director  or  partner  in 
such  person. 

(c)  The  term  "Allocable  Provident 
Shares" means  the  nimiber  of  Provident 
Shares  determined  in  accordance  with 
Section  3.1(c}  of  the  Merger  Agreement, 
representing  the  total  number  of 
Provident  Shares  that  will  be  notionally 
allocated  to  Eligible  Members  in 
accordance  with  the  Plan  of  Conversion 
and  the  "Actuarial  Contribution 
Memorandum"  (for  purposes  of 
allocating  among  Eligible  Members  the 
consideration  that  is  actually  to  be 
distributed  to  Eligible  Members  in  the 
form  of  Sponsor  Class  A  Shares,  Cash  or 
Policy  Credits).  The  Actuarial 
Contribution  Memorandum  sets  forth 
the  principles,  assumptions  and 
methodologies  for  the  calculation  of  the 
Actuarial  Contribution  of  Eligible 
Policies,  which  is  the  estimated  past 
contribution  of  such  Eligible  Policy  to 
Provident's  statutory  surplus  and  asset 
valuation  reserve,  plus  the  contribution 
that  such  policy  is  expected  to  make  in 
the  futiu^,  as  calculated  according  to  the 
principles,  assumptions  and 
methodologies  set  forth  in  the  Plan  of 
Conversion  and  its  exhibits. 

(d)  The  term  "Eligible  Member" 
means  the  owner  of  an  "eligible  policy," 
as  provided  by  the  records  of  Provident 
and  by  its  articles  of  incorporation  and 
bylaws,  on  the  adoption  date  of  the  Plan 
of  Conversion.  (An  "Eligible  Policy"  is 
defined  as  a  policy  that  is  in  force  on 
the  adoption  date.)  Provident  and  any  of 
its  subsidiaries  will  not  be  Eligible 
Members  with  respect  to  any  policy  that 
entitles  the  policyholder  to  receive 
consideration,  unless  the  consideration 
is  to  be  utilized  in  whole  or  in  part  for 

a  plan  or  program  funded  by  that  policy 
for  the  benefit  of  participants  or 
employees  who  have  coverage  under 
that  plan  or  program.  Provident  may 


deem  a  person  to  be  an  Eligible  Member 
in  order  to  correct  any  immaterial 
administrative  errors  or  oversights. 

(e)  With  respect  to  the  conversion  of 
Provident  from  a  mutual  life  insurance 
company  to  a  stock  insurance  company 
(the  Conversion),  the  term  "Policy 
Credit"  means  consideration  to  be  paid 
in  the  form  of  an  increase  in  cash  value, 
account  value,  dividend  accumulations, 
face  amount,  extended  term  period  or 
benefit  payment,  as  appropriate, 
depending  on  the  policy,  or  extension  of 
the  policy's  expiration  date.  With 
respect  to  the  Merger,  the  term  "Policy 
Credit"  means  consideration  to  be  paid 
in  the  form  of  an  adjustment  of  policy 
values  for  certain  policies  under  the 
Plan  of  Conversion. 

(f)  The  "Effective  Date"  means  the 
date  the  actual  Conversion  and  Merger 
will  transpire.  It  is  expected  to  occm-  in 
the  latter  part  of  the  third  quarter  in 
2002,  however  the  exact  date  is  not 
known  at  this  time. 

Summary  of  Facts  and  Representations 

The  Parties 

1.  Provident,  a  mutual  life  insurance 
company  organized  under  the  laws  of 
the  Commonwealth  of  Pennsylvania, 
maintains  its  principal  place  of  business 
at  1000  Chesterbrook  Avenue,  Berwyn, 
Pennsylvania.  Provident  was  formed  in 
1865  and  converted  to  a  mutual 
insurance  company  in  1922  pursuant  to 
the  Pennsylvania  Act  of  April  20, 1921. 
Provident's  business  is  concentrated  in 
life  insurance  products  and  it  offers  a 
broad  range  of  life  insurance  and 
variable  annuity  products  and  related 
services  to  its  policyholders.  As  of 
December  31,  2000,  Provident  and  its 
subsidiaries  had  approximately  $9.2      * 
billion  in  assets,  with  $8.2  billion  set 
aside  primarily  to  pay  future 
policyholder  benefits.  Provident  had 
approximately  $3.9  billion  in  general 
account  assets  and  $2.8  billion  in 
separate  account  assets  as  of  December 
31,  2000. 

2.  As  a  mutual  life  insurance 
company.  Provident  has  no  authorized, 
issued  or  outstanding  capital  stock. 
Pursuant  to  Pennsylvania  law  and 
Provident's  Articles  of  Incorporation 
and  By-Laws,  Provident's  policyholders, 
through  the  purchase  of  Provident's 
insiuance  policies,  acquire  both 


insiu'ance  coverage  from,  and 
membership  rights  in.  Provident.  The 
membership  rights  of  policyholders 
consists  principally  of  the  right  to  vote 
in  the  election  of  directors  of  Provident 
and  the  right  to  share  in  any  residual 
value  of  Provident  in  the  event  that 
Provident  were  to  be  liquidated.  Each 
Provident  policyholder  is  entitled  to  one 
vote  regardless  of  the  niunber  or  size  of 
policies  he  or  she  holds.  In  this  regard. 
Provident  policyholders  are  entitled  to 
vote  on  the  Conversion. 

3.  Provident  has  a  number  of 
subsidiaries  and  affiliates  that  provide  a 
variety  of  financial  services,  including 
investment  management  and  brokerage 
services.  Provident  and  its  affiliates  also 
provide  a  variety  of  fiduciary  and  other 
services  to  Plans  described  in  section 
3(3)  of  the  Act  and  to  other  Plans 
described  in  section  4975(e)(1)  of  the 
Code,  including  Plan  administration 
and  related  services,  investment 
management  services,  and  securities 
brokerage  and  related  services.  Many  of 
the  Plans  to  which  Provident  and  its 
affiliates  provide  services  are  also 
Provident  policyholders. 

As  of  December  31,  2000,  Provident 
had  over  1,050  outstanding  policies  and 
contracts  held  in  connection  with  Plans. 
These  Plans  include  defined  benefit 
pension  plans,  defined  contribution 
plans,  i.e.,  401(k)  plans,  and  welfare 
benefit  plans  such  as  group  life,  short- 
and  long-term  disability,  accidental 
death  and  dismemberment,  and  group 
health  coverage. 

Although  Provident  is  not  a  party  in 
interest  with  respect  to  any  of  its 
policyholders  that  are  Plans  merely 
because  it  has  issued  an  insurance 
policy  to  such  Plans,  its  provision  of  the 
foregoing  services  to  the  Plans  may 
cause  it  to  be  considered  a  party  in 
interest  under  section  3(14)(A)  and  (B) 
of  the  Act. 

4.  Besides  issuing  insurance  policies 
and  providing  services  to  certain  client 
Plans,  Provident  and  its  subsidiaries 
and  affiliates  sponsor  three  in-house 
Plans  which  are  expected  to  receive 
consideration  in  connection  with  the 
Plan  of  Conversion  described  herein.  A 
description  of  each  of  the  affected 
Provident  Plans  is  sununarized  in  the 
following  table: 


Name  of  plan  and  type 


The  Home  Office  Pension  Plan  (Defined  Benefit) 
Savings  Plan  for  Certain  Employees.  Agents  and 
Managers  of  Provident  Mutual  Life  Insurance 
Company  (ttie  Savings  Plan)  (Defined  Contritxi- 
tion:  401  (k)  &  Profit  Sharing). 


Approximate  number 

of  participants 

(as  of  12/31/00) 


2,231 
2.636 


Total  assets 
(as  of  12/31/00) 


$191,031,805 
$85,655,382 


Coverage 


Actives,  Deferred  and  Retirees. 
Actives,  Separated  and  Beneficiaries. 
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Name  of  plan  and  type 


Approximate  number 

of  participants 

(as  of  12/31/00) 


Total  assets 
(as  of  12/31/00) 


Coverage 


'ension  Plan  for  Agents  of  Provident  Mutual  Life 
Insurance  Company  (the  Agents  Pension  Plan) 
(Defined  Contribution:  Money  Purchase). 


1.316 


$86,819,283    Actives.  Separated  and  Beneficiaries 


EMJAY  Corporation  is  the  trustee  for 
the  Savings  Plan  and  the  Agents 
Pension  Plan.  The  Home  Office  Pension 
Plan  is  not  required  to  have  a  trustee 
because  all  funds  are  held  under 
insurance  contracts  issued  by  Provident. 
Investment  decisions  for  each  Provident 
Plan  are  made  by  Provident's  Benefits 
Committee,  which  serves  as  the  Plan 
administrator.  Members  of  the  Benefits 
Committee  consist  of  officers  of 
Provident. 

Provident's  Conversion 

5.  Provident  is  considering  a 
transaction  which  would  allow  for  its 
conversion  from  a  mutual  life  insurance 
company  into  a  stock  life  insurance 
company  in  accordance  with  the 
requirements  of  the  Conversion  Act,  as 
amended  and  as  codified  at  40  P.S. 
Sections  911-A  to  929-A.  It  is 
anticipated  that,  in  the  Conversion, 
Eligible  Members  of  Provident, 
including  Plans,  will  initially  be  issued 
Provident  Shares,  or  for  certain  other 
policyholders.  Cash  or  Policy  Credits  in 
respect  of  the  extinguishment  of  their 
membership  interests  in  Provident. 
Eligible  Members  receiving  Cash  or 
Policy  Credits  in  the  Conversion  will  be 
those  for  whom  the  receipt  of  such 
consideration  is  mandatory  under  the 
Plan  of  Conversion  and  the  Merger 
Agreement.  Provident  Shares  issued  in 
the  Conversion  will  be  held  by  the 
Conversion  Agent  on  behalf  of  the 
Eligible  Members. 

Immediately  following  the 
Conversion,  pursuant  to  the  Merger 
Agreement,  the  Merger  Sub  will  merge 
with  and  into  Provident.  In  turn. 
Provident  will  become  a  wholly-owned 
subsidiary  of  the  Sponsor.^  Eligible 


2  Provident  slates  that  because  Pennsylvania  law 
does  not  provide  for  demutualizations  structured  as 
reverse  triangular  mergers  or  permit  the  direct 
merger  of  a  stock  company  into  a  mutual  company, 
it  would  not  be  possible  for  the  insurer  to  become 
a  wholly-owned  subsidiar>'  of  the  Sponsor  through 
the  merger  of  the  Merger  Sub  with  and  into 
Provident  without  the  prior  conversion  of  Provident 
from  a  mutual  company  to  a  stock  company  under 
Pennsylvania  law.  As  a  result,  Provident  explains 
that  it  is  necessary  for  Provident  to  convert  from  a 
mutual  insurance  company  to  a  stock  corporation 
under  Pennsylvania  law  before  the  Merger  Sub  can 
merge  with  and  into  Provident.  In  addition, 
Provident  states  that  because  it  holds  non- 
transferable licenses  and  policy  form  approvals 
necessary  for  the  operation  of  its  business,  and  for 
other  substantial  business  reasons.  Provident  must 
be  the  surviving  entity  in  any  merger. 


Members  that  receive  Provident  Shares 
in  the  Conversion  will  exchange  those 
shares  for  Sponsor  Class  A  Shares  -or, 
subject  to  certain  limitations.  Cash  or 
Policy  Credits.  The  Sponsor  Class  A 
Shares  will  be  registered  under  the 
Seciirities  Exchange  Act  of  1934,  as 
amended,  and  listed  on  the  New  York 
Stock  Exchange. 

6.  Provident  represents  that  at 
present,  it  can  increase  its  capital 
primarily  through  earnings  contributed 
through  its  operating  businesses, 
through  the  issuance  of  surplus  notes,  or 
by  divestiture  of  all  or  a  portion  of 
interests  in  subsidiaries  or  other 
investments.  However,  Provident 
explains  that  none  of  these  methods 
may  provide  a  long-term  source  of 
capital  to  allow  the  insurer  to  develop 
new  businesses  or  provide  greater 
stability  and  protection  for  its 
policyholders.  Therefore,  Provident 
believes  that  its  proposed  Conversion 
and  affiliation  with  the  Sponsor  will  be 
in  the  best  interests  of  its  policyholders 
(including  its  Plan  policyholders) 
because  it  will — 

•  Help  assure  the  continuity  of 
Provident's  life  insurance  and  other 
business,  enhance  Provident's 
competitiveness,  and  generate 
significant  opportunities  for  improved 
financial  performance; 

•  Provide  Provident  with  greater 
flexibility  to  obtain  capital  as  compared 
to  the  current  mutual  life  insurance 
structure,  and  significantly  enhance 
Provident's  ability  to  become  a 
financially-stronger  organization  with 
greater  resources  to  back  its  obligations 
to  policyholders; 

•  Provide  Provident  with  increased 
flexibility  to  fund  the  growth  of  existing 
product  lines,  expand  into  new  product 
lines,  and  take  advaptage  of  investment 
and  acquisition  opportunities; 

•  Benefit  both  short-term  and  long- 
term  interests  of  Provident,  its 

.  policyholders,  employees,  the 
communities  in  which  Provident  does 
business,  and  other  groups  that  will  be 
affected  by  the  transaction;  and 

•  Allow  Provident  to  become 
affiliated  with  a  larger  enterprise  with 
significant  financial  strength. 

Moreover.  Provident  states  that  the 
Conversion  and  Merger  will  not.  in  any 
way.  change  premiums  or  reduce 
benefits,  values,  guarantees,  or  other 


policy  obligations  of  Provident  to  its 
policyholders.  Also.  Provident 
represents  that  it  will  continue  to  pay 
policyholder  dividends  as  declared. 

7.  Accordingly,  Provident  requests  an 
administrative  exemption  from  the 
Department  which,  if  granted,  will 
permit 

(1)  the  initial  issuance,  by  Provident, 
of  Provident  Shares  to  the  Conversion 
Agent,  as  stockholder  of  record,  on 
behalf  of  any  Eligible  Member, 
including  any  Eligible  Member  which  is 
a  Plan,  including  a  Provident  Plan  3;  (2) 
the  exchange,  by  the  Conversion  Agent, 
of  Provident  Shares  for  Sponsor  Class  A 
Shares  issued  by  the  Sponsor,  or.  the 
receipt  of  Cash  or  Policy  Credits,  in 
exchange  for  such  policyholder's 
membership  interest  in  Provident  or  in 
connection  with  the  Merger  between 
Provident  and  the  Merger  Sub.  a  wholly- 
owned  subsidiary  of  the  Sponsor,  in 
accordance  with  the  terms  of  the  Plan  of 
Conversion  and  the  Merger  Agreement, 
adopted  by  Provident  and  implemented 
pursuant  to  the  Conversion  Act  and  the 
applicable  provisions  of  the 
Pennsylvania  Business  Corporation  Law 
of  1998. 

Provident  represents  that  the  receipt 
of  the  demutualization  consideration 
pursuant  to  the  Plan  of  Conversion  by 
an  Eligible  Member  which  is  a  Plan  may 
be  viewed  as  a  prohibited  sale  or 
exchange  of  property  between  the  Plan 
and  Provident  in  violation  of  section 
406(a)(1)(A)  of  the  Act.  Moreover. 
Provident  states  that  the  transaction 
may  also  be  construed  as  a  transfer  of 
plan  assets  to.  or  a  use  of  plan  assets  by 
or  for  the  benefit  of.  a  party  in  interest 


'  Provident  represents  that  it  is  aware  that  the 
Sponsor  Class  A  Shares  would  constitute 
"qualif>'ing  employer  securities"  within  the 
meaning  of  section  407(d)(5)  of  the  Act.  and  that 
section  408(e)  of  the  Act  would  apply  to  such 
distributions.  Nevertheless.  Provident  has 
specifically  requested  that  the  exemption  apply  to 
the  receipt  of  Sponsor  Class  A  Shares  by  any  of  the 
Provident  Plans,  if  applicable,  regardless  of  the 
ability  by  such  Plan  to  utilize  section  408(e)  of  the 
Act.  (The  Department,  however,  expresses  no 
opinion  herein  on  whether  the  Sponsor  Class  A 
Shares  would  constitute  a  "qualifying  employer 
security"  within  the  meaning  of  section  407(d)(5)  of 
the  Act  and  whether  section  408(e)  of  the  Act 
would  apply  to  such  distributions.)  Provident 
believes  that  this  expanded  type  of  exemptive  relief 
will  provide  the  greatest  flexibility  for  Wilmington 
Trust,  the  independent  fiduciary  for  the  Provident 
Plans,  to  select  suitable  t>'pes  of  consideration. 
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in  violation  of  section  406(a)(1)(D)  of  the 
Act. 

In  addition  to  the  above,  Provident  is 
requesting  that  the  exemption  apply,  for 
a  period  of  up  to  6  months  following  the 
Effective  Date,  to  the  holding,  by  the 
Home  Office  Pension  Plan,  of  Sponsor 
Class  A  Shares  whose  fair  market  value 
exceeds  10  percent  of  the  Provident 
Plan's  assets,  in  violation  of  sections 
406(a)(1)(E)  and  (a)(2)  and  407(a)(2)  of 
the  Act.-* 

The  proposed  exemption  includes  a 
number  of  conditions  that  protect 
Eligible  Members  that  are  Plans,  which 
are  consistent  with  the  conditions 
proposed  under  prior  demutualization 
exemptions  granted  by  the  Department. 
Generally,  the  conditions  rely  on  the 
safeguards  provided  under 
Pennsylvania  insurance  law  to  protect 
the  interests  of  all  policyholders, 
including  those  that  are  Plans,  in 
coimection  with  the  Conversion  and 
Merger.  Among  the  safeguards  is  the 
requirement  that  distributions  to 
Eligible  Members  that  are  Plans 
pursuant  to  the  exemption  must  be  on 
terms  no  less  favorable  to  the  Plans  than 
Eligible  Members  that  are  not  Plans.  In 
this  regard.  Eligible  Members  that  are 
Plans  must  participate  in  the 
Conversion  on  the  same  basis  as  Eligible 
Members  that  are  not  Plans. 

In  addition,  to  represent  the  interests 
of  the  Provident  Plans  with  respect  to 
such  activities  as  voting  and  the  election 
of  demutualization  consideration, 
Provident  has  retained  Wilmington 
Trust  Company  (Wilmington  Trust),  to 
act  as  the  Independent  Fiduciary. 


••Section  406  (a)(1)(E)  of  the  Act  prohibits  the 
acquisition  by  a  plan  of  any  employer  security 
which  would  be  in  violation  of  section  407(a)  of  the 
Act.  Section  406(a)(2)  of  the  Act  states  that  no 
Bduciary  who  has  authority  or  disrection  to  control 
the  assets  of  a  plan  shall  permit  the  plan  to  hold 
any  employer  security  if  he  (or  she)  knows  that 
holding  such  security  would  violate  .section  407(a) 
of  the  Act.  Section  467(a)(1)  of  the  Act  prohibits  the 
acquisition  by  a  plan  of  any  employer  security 
which  is  not  a  qualifying  employer  security.  Section 
407(a)(2)  of  the  Act  provides  that  a  plan  may  not 
acquire  any  qualifying  employer  security,  if 
immediately  after  such  acquisition,  the  aggregate 
fair  market  value  of  such  securities  exceeds  10 
percent  of  the  fair  market  value  of  the  plan's  assets. 

In  addition  to  the  above,  section  407(f)  of  the  Act. 
which  is  applicable  to  the  holding  of  a  qualifying 
employer  security  by  a  plan  other  than  an  eligible 
individual  account  plan,  requires  that  (a) 
immediately  following  its  acquisition  by  a  plan,  no 
more  than  25  percent  of  the  aggregate  amount  of 
stock  of  the  same  class  issued  and  outstanding  at 
the  time  of  acquisition  is  held  by  the  plan:  and  (b) 
at  least  50  percent  of  the  stock  be  held  by  persons 
who  are  independent  of  the  issuer.  Provident  has 
confirmed  that  to  the  best  of  its  knowledge,  none 
of  the  Sponsor  Class  A  Shares  which  will  be  issued 
to  the  Provident  Plans  will  violate  the  provisions 
of  section  407(f)  of  the  Ach 


Pennsylvania  Law  Procedural 
Requirements  for  Conversions 

8.  The  Conversion  Act  establishes  an 
approval  process  for  the 
demutualization  of  a  life  insurance 
company  organized  under  Pennsylvania 
law.  In  this  regard,  a  plan  of 
demutualization  must  be  approved  by 
the  board  of  directors  of  the  converting 
company,  by  the  Commissioner,  and  by 
a  vote  of  the  Eligible  Members  of  the 
converting  company. 

First,  the  Plan  of  Conversion, 
including  the  Merger,  must  be  approved 
by  an  affirmative  vote  of  not  less  than 
two-thirds  of  the  converting  company's 
board  of  directors.  Then,  the  Plan  of 
Conversion,  including  the  Merger,  must 
be  approved  by  the  Commissioner  who 
will  approve  it  if,  after  holding  a  public 
hearing,  he  or  she  determines  that  the 
Plan  of  Conversion  complies  with  all 
provisions  of  Peimsylvania  law  and  is 
fair  and  equitable  to  the  company  and 
the  policyholders.  The  policyholders  of 
the  mutual  life  insurance  company 
generally  must  also  approve  the  Plan  of 
Conversion  and  the  Merger.  The 
Conversion  Act  provides  that  the 
policyholders  eligible  to  vote  on  the 
Plan  of  Conversion  are  "Eligible 
Members"  of  the  mutual  life  insurance 
company.  Before  the  Conversion  and  the 
Merger  can  become  effective,  the  Plan  of 
Conversion  must  be  put  to  a  vote  of  the 
eligible  members  of  the  converting 
company.  Under  the  Conversion  Act, 
the  eligible  members  must  be  provided 
with  notice  of  the  meeting  of 
policyholders  called  for  the  purpose  of 
voting  whether  to  approve  the 
demutualization  plan,  and  the  Plan  of 
Conversion  must  be  approved  by  a  vote 
of  not  less  than  two-thirds  of  the  votes 
of  the  insurer's  eligible  members  voting 
thereon  in  person,  by  proxy  or  by  mail. 

9.  Consistent  with  the  requirements  of 
Pennsylvania  law,  the  Plan  of 
Conversion  adopted  by  Provident 
provides  for  Provident  to  file  an 
application  with  the  Commissioner 
under  Section  803-A  of  the  Conversion 
Act  to  reorganize  as  a  stock  life 
insurance  company.  The  Commissioner 
will  hold  a  hearing  on  whether  the 
terms  of  the  demutualization  comply 
with  the  Conversion  Act  after  giving 
written  notice  to  Provident  and  other 
interested  persons.  The  Plan  of 
Conversion  also  provides  for  Provident 
Eligible  Members  to  be  able  to  comment 
on  the  Plan  of  Conversion  at  the 
hearing,  for  the  Eligible  Members  to  vote 
on  the  Plan  of  Conversion  at  the  Eligible 
Members'  Meeting  and  for  Provident  to 
provide  notice  to  its  Eligible  Members  of 
both  the  public  hearing  and  the  Eligible 
Members'  Meeting. 


The  Conversion  Act  explicitly  permits 
the  Commissioner  to  employ  staff 
personnel  and  to  engage  outside 
consultants  to  assist  him  in  determining 
whether  a  demutualization  plan  meets 
the  requirements  of  the  Conversion  Act 
and  any  other  relevant  provisions  of  the 
Pennsylvania  law.  In  the  case  of  the 
proposed  demutualization,  the 
Commissioner  has  retained  an  actuarial 
firm,  Tillinghast  Towers  Perrins,  and  is 
expected  to  hire  an  accounting  firm, 
legal  advisers  and  an  investment 
banking  firm  as  consultants. 

A  decision  by  the  Commissioner  to 
approve  a  demutualization  plan 
pursuant  to  the  Conversion  Act  is  then 
subject  to  judicial  review  in 
Pennsylvania  courts. 

In  addition  to  the  Pennsylvania 
regulatory  requirements.  Provident  has 
agreed  to  file  a  copy  of  the  Plan  of 
Conversion  with  the  Superintendent.^ 
The  Plan  of  Conversion  may  also  be 
subject  to  review  by  the  Superintendent, 
who  may  raise  objections  if  the  Plan  of 
Conversion  is  deemed  to  be  unfair  or 
inequitable  to  New  York  policyholders. 
If  the  Superintendent  opines 
unfavorably  on  the  Plan  of  Conversion, 
Provident,  as  a  practical  matter,  would 
either  amend  the  Plan  of  Conversion  or 
work  out  a  satisfactory  solution  with  the 
Superintendent.  If  the  Superintendent 
were  to  require  changes  unacceptable  to 
the  Commissioner,  Provident  would 
have  to  work  with  both  regulators  to 
arrive  at  a  satisfactory  solution. 

Provident 's  Plan  01  Conversion  was 
adopted  by  its  Board  of  Directors  on 
December  14,  2001.  Provident  expects 
the  Eligible  Members'  Meeting  will 
occur  in  the  latter  part  of  the  third 
quarter  for  the  2002  calendar  year,  with 


'Specifically,  section  llG6(i)  of  the  New  York 
Insurance  Law  (Section  1106(i)j  authorizes  the 
Superintendent  to  review  the  demutualization  plan 
of  a  foreign  life  insurer  licensed  in  New  York  and 
to  specify  the  conditions,  if  any.  that  the 
Superintendent  would  impose  in  order  for  the 
foreign  insurer  to  retain  its  New  York  license 
following  its  demutualization.  In  this  regard, 
Section  1 106(i)  requires  that  a  foreign  life  insurer 
licensed  in  New  York  file  with  the  Superintendent 
a  copy  of  the  demutualization  plan  at  least  90  days 
prior  to  the  earlier  of  (a)  the  date  of  any  public 
hearing  required  to  be  held  on  the  plan  of 
reorganization  by  the  insurer's  stale  of  domicile  and 
(b)  the  proposed  effective  date  of  the 
demutualization. 

If.  after  examining  the  plan  of  demutualization. 
the  Superintendent  finds  that  the  plan  is  not  fair  or 
equitable  to  the  New  York  policyholders  of  the 
insurer,  the  Superintendent  must  set  forth  the 
reasons  for  his  findings.  In  addition,  the 
Superintendent  must  notify  the  insurer  and  its 
domestic  state  insurance  regulator  of  his  findings 
and  his  reasons  for  such  findings  and  advise  of  any 
requirements  he  considers  necessary  for  the 
protection  of  current  New  York  policyholders  in 
order  to  permit  the  insurer  to  continue  to  conduct 
business  in  New  York  as  a  stock  life  insurer  after 
the  demutualization. 
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notice  of  such  meeting  having  been 
mailed  at  least  .'^O  days  prior  to  the 
scheduled  meeting  date  to 
approximately  1,0^0  Plan  policyholder« 
which  are  Eligible  Members. 
Approximately  316,317  Eligible 
Members  will  be  eligible  to  vote  on  the 
Plan  of  Conversion  and  each  Eligible 
Member  will  be  entitled  to  only  one 
vote,  regardless  of  the  number  or  size  of 
the  policies  owned.  Further,  Provident's 
hearing  on  the  Plan  of  Conversion  is 
expected  to  be  held  on  May  23,  2002  in 
King  of  Prussia,  Peimsylvania.  As  for 
the  actual  Conversion  and  Merger, 
Provident  expects  these  events  will 
transpire  during  the  latter  part  of  the 
third  quarter  of  2002.''  Provident 
expects  these  events  should  occur 
within  three  months  of  approval  of  the 
Plan  of  Conversion  by  the 
Commissioner.  If  the  Conversion  and 
Merger  are  not  completed  by  December 
31,  2002,  the  Merger  Agreement  may  be 
terminated.  If  the  Merger  i*  ^^reement  is 
terminated,  the  Conversion  and  Merger 
will  not  take  place. 

Distributions  to  Eligible  Members 


i 


10.  Provident's  Plan  of  Conversion 
rovides  for  Eligible  Members  to 
ultimately  receive  Sponsor  Class  A 
Shares,  Cash,  or  Policy  Credits  as 
consideration  for  giving  up  their 
membership  interests  in  the  mutual 
company,  which  interests  are 
extinguished  as  a  result  of  the 
demutualization.  For  this  purpose,  an 
Eligible  Member  is  essentially  a 
policyholder  whose  name  appears  on 
the  insurer's  records  as  owner  of  an 
eligible  policy  on  the  date  the  Plan  of 
Conversion  is  adopted.  As  stated  above, 
any  determination  to  receive  Sponsor 
Class  A  Shares,  Cash  or  Policy  Credits 
by  an  Eligible  Member  which  is  a  Plan, 
pursuant  to  the  Plan  of  Conversion,  will 
be  made  by  one  or  more  Plan  fiduciaries 
which  are  independent  of  Provident  and 
its  affiliates.  In  this  regard,  neither 
Provident  nor  its  affiliates  will  exercise 
any  investment  discretion  or  provides 
"investment  advice,"  within  the 


*  However,  the  Department  notes  that  the  Merger 
ind  Plan  of  Conversion  must  take  place  five 
msiness  days  after  the  Eligible  Members'  Meeting. 
M  such  meeting.  Eligible  Members  have  the 
>pportunity  to  vote  for  or  against  the  Con\'ersion 
ind  Merger.  Notice  of  the  Eligible  Members' 
Meeting  cannot  be  sent  to  Eligible  Members  until 
issuance  of  an  order  from  the  Commissioner 
approving  the  Plan  of  Conversion.  The  Department 
also  notes  that  if  the  subject  exemption  is  not 
received  prior  to  the  Effective  Dale  of  the  Plan  of 
Conversion.  Provident  will,  subject  to  the 
Commissioner's  approval,  either  pay  consideration 
to  such  Eligible  Members  or  delay  payment  of  such 
consideration  and  place  said  amount  in  an  escrow 
or  similar  arrangement  subject  to  terms  and 
x>nditions  approved  by  the  Cx>mmissioner. 


meaning  of  29  CFR  2510.3-;21(e).  with 
respect  to  such  decisions.' 

1 1 .  It  is  anticipated  that  the  following 
steps  will  occur  on  or  prior  to  the 
Effective  Date: 

(a)  The  Sponsor  will  make  a  capital 
contribution  in  Cash  to  the  Merger  Sub 
in  an  amount  equal  to  the  excess  of  (x) 
the  total  amount  of  Cash  and  Policy 
Credits  that  are  to  be  paid  or  credited  lo 
Eligible  Members  in  the  transactions, 
over  (y)  the  total  amount  of  Cash  and 
Policy  Credits  to  be  paid  or  funded  by 
Provident  from  its  surplus  as  it  existed 
prior  to  the  Conversion  and  Merger.  The 
amount  to  be  paid  or  funded  by 
Provident  from  its  surplus  as  it  existed 
prior  to  the  Merger  will,  when  added  to 
the  amount  paid  or  payable  by 
Provident  in  respect  of  costs  and 
expenses  incurred  in  connection  with 
the  Conversion  and  the  Merger,  be  equal 
to  not  more  than  10  percent  of  the  value 
of  Provident  as  of  the  Effective  Date 
without  taking  into  account  any 
diminution  resulting  from  such  costs 
and  expenses. 

(b)  Provident  will  convert  to  a  stock 
company.  Immediately  following  the 
Conversion  and  under  the  terms  of  the 
Plan  of  Conversion,  the  Conversion 
Agent  will  vote  the  Provident  Shares  in 
favor  of  the  Merger. 

(c)  The  Merger  Sub  then  will  merge 
with  and  into  Provident,  with  Provident 
as  the  surviving  corporation.  The 
Provident  Shares  evidenced  by  the 
global  certificate  will  be  extinguished. 
In  exchange  therefor.  Eligible  Members 
will  be  entitled  to  receive  Sponsor  Class 
A  Shares,  Cash,  or  Policy  Credits. 

12.  In  order  to  determine  the  amount 
of  consideration  to  which  each  Eligible 
Member  is  entitled  (combinations  of 


'"The  proceeds  of  the  demutualization  will 
belong  lo  the  Plan  if  ihey  would  be  deemed  lo  be 
owned  by  the  Plan  under  ordinary  notions  of 
property  rights.  See  ERISA  Advisory  Opinion  92- 
02A.  January  17. 1992  (assets  of  plan  generally  are 
to  be  identified  on  the  basis  of  ordinary  notions  of 
property  rights  under  non-ERlSA  law).  II  is  the  view 
of  the  Department  that,  in  the  case  of  an  employee 
welfare  benefit  plan  with  respect  lo  which 
participants  pay  a  portion  of  the  premiums,  the 
appropriate  plan  fiduciary'  must  treat  as  plan  assets 
the  portion  of  the  demutualization -proceeds 
attributable  lo  participant  contributions.  In 
determining  what  portion  of  the  proceeds  are 
allributable  to  participant  contributions,  the  plan 
fiduciary  should  give  appropriate  consideration  to 
those  facts  and  circumstances  thai  the  fiduciary 
knows  or  should  know  arc  relevant  lo  the 
determination,  including  the  documents  and 
instruments  governing  the  plan  and  the  proportion 
of  total  participant  contributions  lo  the  total 
premiums  paid  over  an  appropriate  time  period.  In 
the  case  of  an  employee  pension  lienefit  plan,  or 
where  any  type  of  plan  or  trust  is  the  policyholder, 
or  where  the  policy  is  paid  for  out  of  trust  assets, 
it  is  the  view  of  the  Department  that  all  of  the 
proceeds  received  by  the  policyholder  in 
connection  with  a  demutualization  would 
con.stitule  plan. assets."  See  ERISA  Advisory 
Opinion  2001-02A.  February  15,  2001. 


different  forms  of  consideration  will  not 
be  permitted),  each  Eligible  Member 
will  be  allocated  a  number  of  Provident 
Shares  equal  to  the  sum  of  (a)  a  fixed 
minimum  number  of  shares  **  and  (b)  an 
additional  number  of  shares  based  on 
actuarial  formulas  that  take  into  account 
each  policy's  contributions  to  the 
surplus  and  asset  valuation  reserve  of 
Provident,  which  formulas  have  been 
approved  by  the  Commissioner.  As 
noted  above,  upon  consummation  of  the 
Merger,  the  Provident  Shares  that  are 
allocated  to  those  policyholders  who  are 
entitled  to  receive  stock  will  be 
exchanged  for  Sponsor  Class  A  Shares, 
Cash  or  Policy  Credits  in  accordance 
with  the  terms  of  the  Merger  Agreement. 

Consideration  Payable  to  Eligible 
Members 

13.  Under  the  Plan  of  Conversion, 
certain  Eligible  Members  will  receive 
Cash  or  Policy  Credits  in  respect  of  the 
extinguishment  of  their  membership 
interests  in  the  Conversion.  The 
remaining  Eligible  Members  will  be 
issued  Provident  Shares  in  respect  of 
their  membership  interests  in  Provident. 
With  respect  to  the  Merger,  the 
Provident  Shares  will  be  extinguished 
and.  in  exchange  therefore.  Eligible 
Members  will  be  entitled  to  receive 
Sponsor  Class  A  Shares,  Cash,  or  Policy 
Credits. 

Eligible  Members  who  own  the 
following  types  of  policies  will  be 
required  under  the  Plan  of  Conversion 
to  receive  Policy  Credits  in  exchange  for 
their  membership  interests  in  Provident: 
a  policy  that  is  an  individual  retirement 
annuity  contract  (the  IRA)  within  the 
meaning  of  section  408(b)  or  408A  of  the 
Code  or  a  tax  sheltered  annuity  contract 
(the  TSA)  within  the  meaning  of  section 
403(b)  of  the  Code;  or  a  policy  that  is  an 
individual  annuity  contract  that  has 
been  issued  pursuant  to  a  Plan  qualified 


■The  fixed  component  of  consideration  will 
equal  the  quotient  of:  (A)  20%  of  the  total  number 
of  Allocable  Provident  Shares  divided  by  (B)  the 
total  number  of  Eligible  Members,  provided  thai 
any  resulting  fractional  number  of  Provident  Shares 
shall  be  rounded  lo  the  nearest  whole  number  of 
Provident  Shares.  Determination  of  Allocable 
Provident  Shares  depends  upon  the  "Sponsor  Final 
Slock  Price"  which,  as  defined  in  the  Merger 
Agreement,  means  "the  volume  weighted  average  of 
the  sales  prices  of  the  Sponsor  Class  A  Shares  as 
published  by  Bloomberg  Professional  Ser\'ice  for 
the  15  consecutive  Trading  Dales  ending  on  the 
fifth  Trading  Day  immediately  preceding  the 
Closing  Dale."  The  aggregate  purchase  price  is  also 
subject  lo  a  "coHar  '  adjustment  based  on 
fiuctualions  in  the  slock  price  of  the  Sponsor  Class 
A  Shares  and  an  adjustment  related  to  the  amount 
of  assets  to  be  allocated  lo  a  "closed  block"  of  assets 
for  the  benefit  of  certain  dividend  receiving 
policies.  Thus,  the  total  number  ofshares  allocated 
to  the  fixed  component  will  not  fully  b<'  determined 
until  the  Closing  Dale  of  the  Merger  and  such  total 
may  be  subject  lo  further  regulatory  approval. 
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under  sections  401(a)  or  403(a)  of  the 
Code  directly  to  the  Plan  participant;  or 
a  policy  that  is  an  individual  life 
insurance  policy  that  has  been  issued 
pursuant  to  a  Plan  qualified  under 
section  401(a)  or  403(a)  of  the  Code 
directly  to  the  plan  participant.  These 
policyholders  are  collectively  referred  to 
as  "Policy  Credit  Recipients." 

Also,  with  respect  to  the  Conversion, 
certain  Eligible  Members  will  be 
required  to  receive  consideration  in  the 
form  of  Cash  in  exchange  for  their 
membership  interests  in  Provident.  Said 
policyholders  are  collectively  referred  to 
as  "Cash  Recipients."  A  Cash  Recipient 
is  a  policyholder  whose  address  for 
mailing  purposes  as  shown  on 
Provident 's  records  is  located  outside 
the  United  States;  or  whose  address  for 
mailing  purposes  as  shown  on 
Provident's  records  on  the  Effective  Date 
is  an  address  at  which  mail  is 
undeliverable  or  deemed  to  be 
undeliverable  in  accordance  with 
guidelines  approved  by  the 
Commissioner:  or  to  whom  Provident 
determines  in  good  faith  to  the 
satisfaction  of  the  Commissioner  that  it 
is  not  reasonably  feasible  or  appropriate 
to  provide  consideration  in  the  form 
that  such  Eligible  Member  would 
otherwise  receive.^ 

Eligible  Members  that  own  group 
annuity  contracts  designed  to  fund 
benefits  under  a  retirement  plan  which 
is  qualified  under  section  401(a)  or 
section  403(a)  of  the  Code  (including  a 
plan  covering  employees  described  in 
section  401(c))  that  do  not  affirmatively 
elect  to  receive  Sponsor  Class  A  Shares 
or  Cash  in  the  Merger  will  receive 
Policy  Credits  (Qualified  Plan 
Recipients).  All  other  Eligible  Members 
will  have  the  option  to  receive  Cash 
rather  than  Sponsor  Class  A  Shares  in 
the  Merger."'  It  is  possible  that  not  all 
Eligible  Members  opting  to  receive  Cash 
or  Policy  Credits  will  receive  Cash  or 
Policy  Credits.  Instead,  the  aggregate 
amount  of  Cash  and  Policy  Credits 
available  will  be  limited.  If  elections  for 
Cash  and  Policy  Credits  are  over- 
subscribed, available  Cash  and  Policy 
Credits  first  will  be  paid  or  credited  to 
Mandatory  Consideration  Recipients 
and  then  will  be  paid  or  credited 
sequentially  to  Optional  Consideration 
Recipients,  starting  with  electing 
Eligible  Members  entitled  to  receive  the 
smallest  amount  of  consideration  and     , 
continuing  to  electing  Eligible  Members 
receiving  the  largest  amount  of 


"The  Policy  Credit  Recipients  and  the  Cash 
Recipients  are  hereinafter  collectively  referred  to  as 
"Mandatory  Consideration  Recipients." 

'"Optional  Cash  Recipients  and  Qualified  Plan 
Recipients  are  together  referred  to  herein  as 
"Optional  Consideration  Recipients." 


consideration  at  which  all  Optional 
Consideration  Recipients  at  that  level  of 
consideration  can  be  paid  with  the 
available  funds.  No  Eligible  Member 
will  receive  a  combination  of  Cash  or 
optional  Policy  Credits  and  Sponsor 
Class  A  Shares. 

Each  Provident  Share  issued  in  the 
Conversion  to  an  Eligible  Member  (other 
than  an  Optional  Consideration 
Recipient)  will  be  exchanged  for  one 
Sponsor  Class  A  Share  on  a  one  for  one 
exchange  in  the  Merger.  The  amount  of 
Cash  or  value  of  Policy  Credits  received 
by  each  Mandatory  Consideration 
Recipient  or  Optional  Consideration 
Recipient  in  the  Conversion  or  Merger 
will  be  based  on  (x)  the  number  of 
Sponsor  Class  A  Shares  such  Eligible 
Member  would  have  received  if  such 
Eligible  Member  had  received  Sponsor 
Class  A  Shares  in  the  Merger  and  (y)  the 
average  market  value  of  such  Sponsor 
Class  A  Shares  for  the  15  consecutive 
trading  days  ending  on  the  fifth  trading 
day  immediately  preceding  the  Effective 
Date. 

Limitation  on  Consideration  and  Effect 
on  Existing  Policies  , 

14.  The  amount  of  Cash  and  Policy 
Credits  that  may  be  paid  or  credited 
pursuant  to  the  Plan  of  Conversion  and 
the  Merger  Agreement,  in  the  aggregate, 
will  not  exceed  (x)  the  total  amount 
paid  or  credited  that  will  be  funded  out 
of  Provident's  surplus  as  this  surplus 
existed  prior  to  the  Merger,  with  certain 
limitations  not  relevant  for  purposes  of 
this  request,  and  (y)  additional  amounts 
paid  or  credited  with  funds  supplied  by 
the  Sponsor  as  a  capital  contribution  to 
the  Merger  Sub.  These  additional 
amounts  cannot  exceed  20  percent  of 
the  value  of  Provident  as  of  the  Effective 
Date,  determined  without  taking  into 
account  any  diminution  resulting  from 
costs  or  expenses  paid  or  payable  by 
Provident  in  connection  with  the 
Conversion  and  Merger,  but  including 
amounts  paid  or  credited  out  of 
Provident's  surplus  pursuant  to  clause 
(x)  above. 

Under  the  current  terms  of  the  Merger 
Agreement,  the  amount  of  Cash  or 
Policy  Credits  that  may  be  paid  or 
funded  with  Cash  supplied  by  the 
Sponsor  is  further  limited  so  that  no 
more  than  20  percent  of  the  total 
number  of  Eligible  Members  receiving 
consideration  provided  or  funded  by  the 
Sponsor  (including  Eligible  Members 
receiving  Sponsor  Class  A  Shares)  will 
receive  Cash  or  Policy  Credits.  The 
parties  to  the  Merger  have  agreed  to 
waive  this  limitation  if  the  Internal 
Revenue  Service  issues  certain  tax 
rulings. 


The  Closed  Block  (the  Closed  Block) 

15.  Pursuant  to  the  Plan  of 
Conversion,  Provident  will,  for 
policyholder  dividend  purposes  only, 
operate  the  Closed  Block  for  the  benefit 
of  individual  policies  paying 
"experience-based  policy  dividends". 
For  accounting  purposes  only,  assets  of 
Provident  will  be  allocated  to  the  Closed 
Block  in  an  amount  that  produces  cash 
flows  which,  together  with  anticipated 
revenue  from  the  Closed  Block  policies 
and  contracts,  are  expected  to  be 
sufficient  to  support  the  Closed  Block 
policies,  including,  but  not  limited  to, 
provisions  for  payment  of  claims  and 
certain  charges  and  taxes,  and  to 
provide  for  continuation  of  dividend 
scales  payable  for  2001,  if  the 
experience  underlying  such  scales 
(including  the  portfolio  interest  rate) 
continues,  and  to  allow  for  appropriate 
adjustments  in  such  scales  if  such 
experience  changes.  Assets  in  the 
Closed  Block  remain  as  general  account 
assets  of  Provident  and  are  fully  subject 
to  the  claims  of  creditors  of  Provident, 
like  cmy  general  account  assets. 

Commission-Free  Program 

16.  Under  the  terms  of  the  Plan  of 
Conversion,  the  Sponsor  will  establish 
the  Commission-Free  Program  within  90 
days  after  the  Effective  Date  which  will 
continue  for  at  least  90  days  thereafter. 
The  Conunission-Free  Program  will 
provide  any  shareholder  holding  fewer 
than  100  Sponsor  Class  A  Shares  the 
opportunity  to  either  sell  all  of  such 
shareholder's  shares  or  to  buy 
additional  shares  necessary  to  increase 
such  shareholder's  shares  to  100,  in 
either  case,  at  the  prevailing  market 
prices  but  without  paying  brokerage 
commissions,  mailing  charges, 
registration  fees,  or  other  administrative 
or  similar  expenses. 

Independent  Fiduciary 

1 7.  As  stated  above,  Wilmington  Trust 
will  serve  as  the  Independent  Fiduciary 
for  all  of  the  Provident  Plans  in 
connection  with  the  implementation  of 
Provident's  Plan  of  Conversion. 
Generally,  such  transactions  over  which 
Wilmington  Trust  will  exercise 
investment  discretion  may  result  in  the 
acquisition,  holding  or  disposition  of 
Sponsor  Class  A  Shares  by  the 
Provident  Plans.  Wilmington  Trust 
states  that  it  is  familiar  with  the 
Department's  independent  fiduciary 
requirements  and  has  acknowledged 
and  accepted  such  duties, 
responsibilities  and  liabilitLes  to  act  on 
behalf  of  the  Provident  Plans.  In  return 
for  services  rendered,  Wilmington  Trust 
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will  be  compensated  by  either 
Provident,  a  successor,  or  an  affiliate. 

Wilmington  Trust  was  founded  in 
1903  and  its  home  state  is  Delaware.  As 
of  December  31,  2001,  Wilmington  Trust 
had  approximately  $7.3  billion  in 
banking  assets  and  $24.6  billion  in 
assets  under  management.  Wilmington 
Trust  maintains  its  primary  focus  on 
asset  management  and  tnist  services  and 
is  also  a  specialty  provider  of  corporate 
financial  services  on  an  international 
scale.  Since  1942,  Wilmington  Trust  has 
provided  trustee,  custodial,  and 
administrative  services  for  all  types  of 
qualified  and  non-qualified  employee 
benefit  plans,  and  currently  has 
approximately  1 ,000  employee  benefit 
plans  under  management. 

Wilmington  Trust  represents  that  it  is 
independent  of  Provident  and  its 
affiliates.  In  this  regard,  Wilmington 
Trust  asserts  that  it  has  no  business, 
ownership  or  control  relationship,  nor  is 
it  otherwise  affiliated  with  Provident 
and  its  affiliates.  Further,  Wilmington 
Trust  represents  that  while  it  either 
directly  or  through  its  affiliates  may 
provide  one  or  more  banking,  trust  or 
other  customary  services  to  Provident  or 
its  affiliates  ft-om  time  to  time,  it  derives 
less  than  one  percent  of  its  annual 
income  from  Provident  and  its  affiliates. 

As  the  Independent  Fiduciary  for  the 
Provident  Plans,  Wilmington  Trust  will 
be  required  to  (a)  vote  on  whether  to 
approve  or  not  to  approve  the  proposed 
demutualization;  (b)  elect  between 
consideration  in  the  form  of  Sponsor 
Class  A  Shares,  Cash  or  Policy  Credits 
on  behalf  of  such  Plans;  (c)  review  and 
approve  Provident's  allocation  of 
Sponsor  Class  A  Shares,  Cash  or  Policy 
Qedits  received  for  the  benefit  of  the 
participants  and  beneficiaries  of  the 
Provident  Plans;  (d)  vote  on  Sponsor 
Class  A  Shares  that  are  held  by  the 
Provident  Plans  and  dispose  of  such 
stock  held  by  the  Home  Office  Pension 
Plan,  which  exceeds  the  limitation  of 
section  407(a)(2)  of  the  Act,  as  soon  as 
it  is  reasonably  practicable,  but  in  no 
event  later  than  six  months  after  the 
Effective  Date  of  the  Plan  of  Conversion; 
and  (e)  take  all  actions  that  are 
necessary  and  appropriate  to  safeguard 
the  interests  of  the  Provident  Plans  and 
their  participants  and  beneficiaries.  In 
addition,  Wilmington  Trust  will  provide 
the  Department  with  a  complete  and 
detailed  final  report  as  it  relates  to  the 
Provident  Plans  prior  to  the  Effective 
Date  of  the  demutualization.  Finally, 
Wilmington  Trust  states  that  it  has 
conducted  a  preliminary  review  of 
Provident's  Plan  of  Conversion  and  it 
sees  nothing  in  the  Plan  that  would 
preclude  the  Department  from 
proposing  the  requested  exemption. 


18.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  Plan  of  Conversion  will  be 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  Pennsylvania 
law  and  will  be  subject  to  review  and 
supervision  of  the  Commissioner  and 
the  Superintendent. 

(b)  The  Commissioner  will  review  the 
terms  and  options  that  are  provided  to 
Eligible  Members  of  Provident  as  part  of 
such  Commissioner's  review  of  the  Plan 
of  Conversion  and  Merger  and  the 
Commissioner  will  approve  the  Plan  of 
Conversion  and  Merger  following  a 
determination  that  such  Plan  is  fair  and 
equitable  to  Eligible  Members 
(including  Eligible  Members  that  are 
Plans). 

(c)  The  Superintendent  will  object  to 
the  Plan  of  Conversion  if  he  or  she  finds 
that  such  Plan  is  not  fair  or  equitable  to 
New  York  policyholders. 

(d)  As  part  of  their  separate 
determinations,  both  the  Commissioner 
and  the  Superintendent  must  concur  on 
the  terms  of  the  Plan  of  Conversion. 

(e)  In  the  case  of  an  Eligible  Member 
that  is  a  Plan,  one  or  more  independent 
Plan  fiduciaries  will  have  an 
opportunity  to  vote  to  approve  the  terms 
of  the  Plan  of  Conversion  (or  to 
comment  on  such  Plan),  and  will  be 
solely  responsible  for  all  such  decisions 
after  receiving  full  and  complete 
disclosure  fi"om  Provident. 

(f)  The  Plan  of  Conversion  and  Merger 
will  help  assure  the  continuity  of 
Provident's  life  insurance  and  other 
business,  will  enhance  the 
competitiveness  of  Provident  and  will 
generate  significant  opportunities  for 
improved  financial  performance. 

(g)  The  proposed  exemption  will 
allow  Eligible  Members  that  are  Plans  to 
receive  Sponsor  Class  A  Shares,  Cash  or 
Policy  Credits,  in  exchange  for  their 
membership  interests  in  Provident  and 
neither  Provident  nor-any  of  its  affiliates 
will  exercise  investment  discretion  or 
provide  "investment  advice,"  within  the 
meaning  of  29  CFR  2510.3-21(c),  with 
respect  to  such  decisions  or  options 
given. 

(h)  Each  Eligible  Member  will  have  an 
opportunity  to  determine  whether  to 
vote  to  approve  the  terms  of  the  Plan  of 
Conversion  and  Merger  and  will  also  be 
solely  responsible  for  any  decisions  that 
may  be  permitted  under  the  Plan  of 
Conversion  regarding  the  form  of 
consideration  to  be  received  in  the 
demutualization. 

(i)  All  Plans  that  are  Eligible  Members 
will  participate  in  the  transactions  and 


on  the  same  basis  as  Eligible  Members 
that  are  not  Plans. 

(j)  No  Eligible  Member  will  pay  any 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  Sponsor 
Class  A  Shares  or  Policy  Credits  or  in 
connection  with  the  implementation  of 
the  Commission-Free  Program. 

(k)  The  demutualization  will  not,  in 
any  way,  change  premiums  or  reduce 
policy  benefits,  values,  guarantees  or 
other  policy  obligations  of  Provident  to 
its  policyholders. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  M.  N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
a  toll-free  number.) 

Chiquita  Processed  Foods  401(k) 
Retirement  Savings  Plan  (the  401(k) 
Plan)  and  the  Chiquita  Savings  and 
Investment  Plan  (the  Savings  Plan; 
collectively  the  Plans) 

Located  in  NeW  Richmond,  WI  and 
Cincinnati,  OH,  respectively 

(Application  Nos.  D-11063  and  D-n064| 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  A08(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10,  1990).ii  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b) 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply,  effective  March  19, 
2002,  to  (1)  the  acquisition  and  holding 
by  the  Plans  of  certain  new  warrants 
(the  Warrants)  to  purchase  new  common 
stock  (the  New  Common  Stock)  issued 
by  Chiquita  Brands  International,  Inc. 
(the  Employer),  a  party  in  interest  with 
respect  to  the  Plans;  and  (2)  the 
subsequent  exercise  of  the  Warrants,  as 
directed  by  participants  in  the  Plans, 
provided  that  the  following  conditions 
were  met: 

(a)  The  Plans  had  little,  if  any,  ability 
«to  affect  the  negotiation  or  confirmation 
of  either  the  Plan  of  Reorganization  of 
Chiquita  (the  Original  POR)  filed  by  the 
Emplover  on  November  28,  2001  under 
Chapter  1 1  of  Title  1 1  of  the  United 
States  Code  (the  Bankruptcy  Code),  the 
First  Amended  Plan  of  Reorganization 
of  Chiquita  (the  First  Amended  POR), 


' '  For  purposes  of  this  proposed  exemption, 
references  to  provisions  of  Title  I  of  the  Act.  unless 
otherwise  specified,  refer  also  to  corresponding 
provisions  of  the  Code. 
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subsequently  filed  under  the 
Bankruptcy  Code  by  the  Employer  on 
January  18.  2002,  or  the  Second 
Amended  Plan  of  Reorganization  of 
Chiquita  (the  Second  Amended  POR), 
subsequently  filed  under  the 
Bankruptcy  Code  by  the  Employer  on 
March  7.  2002. 

(b)  The  acquisition  and  holding  of  the 
Warrants  did  not  occur  until  the  Second 
Amended  POR  had  been  confirmed. 

(c)  The  Plans  acquired  the  Warrants 
automatically  in  connection  with  the 
Employer's  bankruptcy  proceedings  and 
without  any  unilateral  action  on  their 
part. 

(d)  All  shareholders,  including  the 
Plans,  were  treated  in  a  like  manner 
with  respect  to  the  issuance  of  the 
Warrants. 

(e)  The  Warrants  represented  less  than 
25  percent  of  the  assets  of  either  Plan. 

(i)  Any  decision  to  exercise  the 
Warrants  acquired  by  the  Plans  in 
connection  with  the  Employer's 
bankruptcy  will  be  made  by  the 
participants  in  accordance  with  the 
terms  of  a  warrant  agreement  (the 
Warrant  Agreement),  as  well  as  in 
accordance  with  the  Plan  provisions  for 
individually-directed  investment  of 
participant  accounts. 

(g)  Tne  Plans  did  not  pay  any  fees  or 
commissions  in  connection  with  the 
receipt  of  the  Warrants,  nor  will  the 
Plans  pay  any  fees  or  commissions  in 
connection  with  the  holding  or  exercise 
of  the  Warrants. 

(h)  The  trustees  of  the  Plans  (the 
Trustees)  will  not  allow  participants  to 
exercise  the  Warrants  held  by  their 
individual  accounts  in  the  Plans  unless 
the  fair  market  value  of  the  New 
Common  Stock  exceeds  the  exercise 
price  of  the  Warrants. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  March 
19.  2002. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  New  Jersey 
corporation  maintaining  its  principal 
place  of  business  in  Cincinnati,  Ohio. 
The  Employer  is  an  international 
marketer,  producer  and  distributor  of 
fresh  fruits,  vegetables  and  processed 
foods  sold  under  the  "Chiquita"  and 
other  brand  names. 

2.  The  Plans,  which  are  sponsored  by 
the  Employer,  are  defined  contribution 
plans  that  provide  for  participant- 
directed  investments.  Participants  in  the 
Plans  may  direct  the  investments  of 
their  accounts  into  a  variety  of  funds, 
including  the  Employer's  common  stock 
fund.  The  Savings  Plan,  formerly  known 
as  the  "United  Brands  Company  Savings 
and  Investment  Plan,"  was  adopted  by 
the  Employer  effective  January  1, 1986. 


As  of  December  21,  2001,  the  Savings 
Plan  had  total  assets  of  approximately 
$34,521,487  and  989  participants.  Of  the 
total  assets,  the  Savings  Plan  held 
1,285,537  shares  of  Employer  common 
stock  (the  Old  Employer  Common 
Stock)  which  represented  approximately 
2.27%  of  the  fair  market  value  of  the 
assets  of  the  Savings  Plan  and  was 
allocated  to  the  individual  accounts  of 
557  participants.  Putnam  Fiduciary 
Trust  Company,  a  trust  company  having 
its  principal  place  of  business  in  Boston, 
Massachusetts,  serves  as  the  trustee  for 
the  Savings  Plan. 

The  401(k)  Plan  was  formed,  effective 
April  1, 1999,  as  the  result  of  a  merger 
of  the  American  Fine  Foods  401(k)  Plan 
and  the  Stokely  USA,  Inc.  Retirement 
Savings  Plan  into  the  Friday  Canning 
Corporation  401(k)  Savings  Plan.  As  of 
December  21,  2001,  the  401(k)  Plan  had 
total  assets  of  approximately 
$37,521,487  and  2,624  total' 
participants.  Of  the  total  assets,  the 
401(k)  Plan  held  199.515  shares  of  the 
Old  Employer  Common  Stock  which 
represented  about  0.32%  of  the  fair 
market  value  of  the  assets  of  such  plan 
and  was  allocated  to  the  accounts  of  283 
participants.  UMB  Bank,  N.A..  a  trust 
company  having  its  principal  place  of 
business  in  Kansas  City,  Missouri, 
serves  as  the  trustee  for  the  401  (k)  Plan. 

3.  The  Plans  are  administered  by  the 
Chiquita  Brands  International,  Inc. 
Employee  Benefits  Committee  (the 
Benefits  Committee)  appointed  by  the 
Board  of  Directors  of  the  Employer. 
Since  the  participants  in  the  Plans 
direct  the  investment  of  their  accoimts, 
neither  the  Benefits  Committee,  nor  the 
Trustees,  exercise  investment  discretion 
over  the  assets  involved  in  the 
transactions  that  are  described  herein. '^ 

4.  The  Savings  Plan  previously 
allowed  participants  to  defer  up  to  12%" 
of  compensation  and  provides  for 
matching  and  discretionary  Employer 
contributions.  The  Savings  Plan  was 
amended  to  comply  with  recent  tax  law 
changes  in  February  2002.  As  part  of  the 
amendment  process,  the  Savings  Plan 
was  amended  to  allow  participants  to 
defer  up  to  15%  of  compensation. 

The  401  (k)  Plan  also  was  amended  to 
comply  with  recent  tax  law  changes. 


'^  The  Department  notes  that  ERISA's  general 
standards  of  fiduciary  conduct  applied  to  the 
decision  to  offer  Old  Employer  Common  Stock  as 
an  investment  option  under  the  Plans.  In  this 
regard,  section  404(a)(l )  of  the  Act  requires  that  a 
fiduciary  discharge  his  or  her  duties  in  regards  to 
the  plan  solely  in  the  interest  of  the  participants 
and  beneficiaries,  and  with  the  care,  skill,  prudence 
and  diligence  under  the  circumstances  then 
prevailing  that  a  prudent  man  acting  in  a  like 
capacity  and  familiar  with  such  matters  would  use 
in  the  conduct  of  an  enterprise  of  a  like  character 
and  with  like  aims. 


The  401  (k)  Plan  allows  participants  to 
defer  up  to  15%  of  compensation  and 
also  provides  for  matching  and 
discretionary  employer  contributions. 

5.  On  November  28,  2001,  the 
Employer  filed,  with  the  Bankruptcy 
Court,  the  Original  POR  under  the 
Bankruptcy  Code,  along  with  its 
petition.  Under  the  Original  POR. 
holders  of  shares  of  Old  Employer 
Conmion  Stock  were  entitled  to  receive 
shares  of  New  Common  Stock  and 
Warrants  to  pim:hase  additional  shares 
of  New  Common  Stock.  The  Old 
Employer  Common  Stock  was  to  be 
cancelled  on  the  Effective  Date  of  the 
reorganization.  The  Effective  Date 
would  be  a  business  day  selected  by  the 
Employer  after  the  Original  POR  was 
confirmed  by  the  Bankruptcy  Court  and 
certain  material  conditions  to  the 
effectiveness  of  the  Original  POR  had 
been  satisfied.  Namely,  the  approval  of 
such  POR  in  the  Bankruptcy  Coiul  and 
the  execution  of  an  amended  finance 
facility  by  Chiquita  Brands,  Inc.,  a 
wholly  owned  subsidiary  of  the 
Employer,  which  employs  some  Plan 
participants  and  also  owns  Chiquita 
Processed  Foods.  As  holders  of  the  Old 
Employer  Common  Stock,  the  Plans 
were  entitled  to  receive  shares  of  New 
Common  Stock  and  the  Warrants  on  the 
Effective  Date,  or  as  soon  as  reasonably 
practicable  thereafter,  under  the 
Original  POR. 

,  6.  On  January  18,  2002,  the  Employer 
filed  the  First  Amended  POR  with  the 
Bankruptcy  Court  primarily  to  reflect 
actual  distributions  to  the  Employer's 
common  and  preferred  shareholders. 
After  the  filing  of  the  Chapter  11  case. 
up  until  January  2002.  the  Employer's 
preferred  shareholders  had  been  able  to 
convert  their  owned  shares  of  Employer 
preferred  stock  (the  Employer  Preferred 
Stock)  to  shares  of  Old  Employer 
Common  Stock.  As  a  result,  the 
Employer  could  not  determine  exact 
distributions  to  each  class,  because  the 
numbers  of  outstanding  shares  of  the 
Employer  Preferred  Stock  were 
changing  daily.  However,  the 
Bankruptcy  Court  entered  an  order 
prohibiting  the  conversion  at  the  option 
of  the  holder  of  the  Employer  Preferred 
Stock  into  shares  of  Old  Employer 
Common  Stock  after  January  8.  2002.  As 
a  result  of  this  prohibition,  the 
Employer  was  able  to  set  the 
distributions  and  filed  the  First 
Amended  POR  with  the  Bankruptcy 
Court  to  show  accurate  stock 
distributions. 

7.  On  March  7.  2002.  the  Employer 
filed  the  Second  Amended  POR  with 
the  Bankruptcy  Court.  The  Second 
Amended  POR  was  confirmed  by  the 
Bankruptcy  Court  on  March  8.  2002, 
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and  became  effective  on  March  19, 
2002. 

The  major  change  in  the  Second 
Amended  POR  was  the  modification  of 
certain  releases  in  the  Original  POR  and 
the  First  Amended  POR.  In  this  regard, 
in  the  Original  POR  and  First  Amended 
POR,  holders  of  equity  and  claims  who 
were  entitled  to  receive  distributions 
under  the  POR  were  deemed  to  release 
certain  claims  against  certain  parties 
relating  to  transactions  in  securities,  the 
Employer,  the  POR  and  the  Chapter  11 
case.  In  the  Second  Amended  POR,  the 
releases  by  holders  of  equity  were 
limited  to  claims  in  respect  of  the 
distributions  that  would  be  received  as 
a  result  of  such  POR. 

In  addition,  under  each  POR,  all 
holders  of  Old  Employer  Common  Stock 
would  be  entitled  to  receive  their  pro 
rata  share  of  the  New  Common  Stock 
and  the  Warrants,  Moreover,  the  Old 
Employer  Common  Stock  would  be 
cancelled  and  extinguished. 

8.  On  March  19.  2002.  the  Effective 
Date  of  the  Second  Amended  POR. 
approximately  40  million  shares  of  New 
Common  Stock,  including  800,000 
shares  of  New  Common  Stock  that  were 
subject  to  delayed  delivery  were  issued 
or  issuable  pursuant  to  the  Second 
Amended  POR.  Of  these,  approximately 
one  million  shares  of  New  Common 
Stock,  as  well  as  13.333.333  Warrants, 
were  distributed  to  the  Plans  and  the 
other  shareholders  of  the  Old  Employer 
Common  Stock  and  Employer  Preferred 
Stock  and  preference  stock.  Based  on 
the  niunber  of  shares  of  Old  Employer 
Common  Stock  held  by  the  Plans  as  of 
March  19,  2002,  the  Plans  received 
10,086  shares  of  New  Common  Stock 
(the  Plans  did  not  contain  Employer 
Preferred  Stock  or  preference  stock).  Of 
the  New  Common  Stock  issued  to  the 
Plans.  1.416  shares  were  allocated  to  the 
401  (k)  Plan  and  8,670  shares  were 
allocated  to  the  Savings  Plan. 

In  addition  to  shares  of  New  Common 
Stock,  approximately  168,114  Warrants 
were  issued  to  the  Plans.  The  Warrants 
represented  less  than  25  percent  of  each 
Plan's  assets.  Of  the  Warrants 
distribtited,  23,604  Warrant  shares  were 
transferred  to  the  401  (k)  Plan  and 
144,510  Warrant  shares  were  transferred 
to  the  Savings  Plan  and  allocated,  on 
March  20,  2002,  to  the  individual 
accounts  of  the  affected  participants. 
Any  fractional  shares  of  New  Common 
Stock  and  Warrants  were  converted 
through  market  sales  into  cash,  which  in 
turn,  was  subsequently  allocated  to  the 
participants '  accounts . ' ' 


The  Second  Amended  POR  also 
authorized  the  adoption  of  a  new  stock 
option  plan,  and  the  issuance 
thereunder  of  options  for  the  purchase 
of  up  to  5.925,926  shares  of  New 
Common  Stock,  If  all  such  options  and 
all  Warrants  are  exercised,  the  Employer 
will  have  issued  and  outstanding 
59,259,259  shares  of  New  Common 
Stock. 

Because  of  the  relatively  small 
amoimt  of  Old  Employer  Common  Stock 
in  the  Plans,  it  is  represented  that  the 
participants,  although  entitled  to  vote, 
had  little,  if  any  ability  to  negotiate  the 
terms  of  the  Original  POR.  the  First 
Amended  POR  or  the  Second  Amended 
POR. 

9.  The  Warrants  are  exercisable  for 
13.333.333  shares  of  New  Common 
Stock.  Thus,  each  Warrant  entitles  the 
holder  to  purchase  one  share  of  New 
Common  Stock  during  the  period 
commencing  on  March  19.  2002  and 
ending  on  the  seventh  anniversary  of 
the  Effective  Date  of  the  Second 
Amended  POR.  The  Warrants  are 
presently  listed  on  the  New  York  Stock 
Exchange  (the  NYSE).  Participants  in 
the  Plans  are  not  entitled,  to  invest  in 
additional  Warrants, 

The  exercise  price  for  the  Warrants 
has  been  set  at  a  price  per  share  that  is 
equal  to  the  '^Solvency  Value."  The 
Solvency  Value  is  the  value  per  share  of 
the  New  Common  Stock  that,  when 
multiplied  by  the  number  of  shares  of 
New  Common  Stock  distributed  to 
holders  of  old  subordinated  debenture 
claims  against  the  Employer  (and  after 
adding  such  amount  to  the  $250  million 
face  amount  of  new  senior  notes  to  be 
issued  to  holders  of  old  senior  note 
claims  and  old  subordinated  debenture 
claims),  will  equal  the  amount  of  old 
senior  note  claims  and  old  subordinated 
debenture  claims  for  principal,  plus 
unpaid  interest  on  such  principal 
through  March  19,  2002,  the  Effective 
Date  of  the  Second  Amended  POR.- As 
stated  in  the  Warrant  Agreement,  the     • 
exercise  price  of  each  Warrant  is  $19.23 
per  Wairrant  share. 

10.  All  shareholders  of  Old  Employer 
Common  Stock,  including  the  Plans, 
were  treated  in  a  similar  manner  with 


■ 'The  cash  equivalent  of  the  fractional  shares  to 
which  the  participants  of  the  Savings  Plan  were 
entitled,  af^er  applying  certain  conversion  rates. 


was  distributed  to  the  Savings  Plan  on  March  27. 
2002.  The  cash  was  allocated  to  the  participants' 
accounts,  after  settling  with  the  transfer  agent,  on 
May  1,  2002.  Similarly,  the  401(k)  Plan  received  the 
cash  equivalent  to  which  its  participants  were 
entitled,  after  applying  certain  conversion  rates,  on 
April  30.  2002,  and  the  cash  was  allocated  to  the 
participants'  accounts  on  the  same  date.  The 
Employer  had  anticipated  that  the  cash  would  be 
distributed  to  the  Plans  during  the  week  of  April 
12,  2002  and  allocated  to  participants  as  soon  as 
administratively  practicable  thereafter.  However, 
due  to  administrative  complications,  the  cash 
distributions  and  allocations  were  not 
accomplished  until  the  dates  set  forth  above. 


respect  to  the  their  acquisition  and 
holding  of  the  Warrants.  No  participant 
in  the  Plans  paid,  nor  will  pay.  any  fees 
or  commissions  in  connection  with  the 
acquisition,  holding,  or  exercise  of  the 
Warrants. 

With  respect  to  the  exercise  of  the 
Warrants,  the  Trustees  will  follow  the 
direction  of  the  participants  in 
accordance  with  the  procedures  set 
forth  in  the  Warrant  Agreement  and 
established  by  the  Benefits  Committee. 
In  this  regard,  the  Trustees  will  not 
allow  participants  to  exercise  the 
Warrants  held  in  such  participants' 
individual  accounts  in  the  Plans  unless 
the  fair  market  value  of  the  New 
Common  Stock  exceeds  the  exercise 
price  of  the  Warrants.  In  addition,  the 
shares  of  New  Common  Stock  received 
upon  the  exercise  of  the  Warrants  (or 
cash  in  lieu  of  fractional  shares)  will  be 
credited  to  participants'  accounts. 
Moreover,  the  Benefits  Conunittee  is 
considering  implementing  a  procedure 
whereby  participants  will  be  required  to 
exercise  at  least  100  Warrant  shares  at 
any  one  time.  If  a  participant  does  not 
own  at  least  100  Warrants,  such 
participant  will  be  required  to  exercise 
all  of  the  Warrants  held  in  his  or  her 
account  at  that  time. 

With  respect  to  the  sale  of  the 
Warrants,  the  Trustees  will  also  follow 
the  direction  of  the  participants  in 
accordance  with  procedures  established 
by  the  Benefits  Committee.  All  such 
sales  will  occur  on  the  open  market  and 
in  the  100  share  increments  described 
above.  Following  a  sale  transaction,  the 
proceeds  will  be  allocated  to  each 
affected  participant's  account  in  the 
Plans."* 

11.  The  Employer  represents  that  it 
analyzed  the  impact  of  each  POR  on  the 
Plans.  In  particular,  the  Employer  states 
that  it  analyzed  the  prohibited 
transaction  implications  of  the 
automatic  exchange  of  the  Old 
Employer  Common  Stock  held  by  the 
Plans  for  the  Warrants.  Accordingly,  the 
Employer  has  requested  exemptive 
relief  from  the  Department  with  respect 
to  the  acquisition  and  holding  by  the 
Plans  of  the  Warrants  as  well  as  with 
respect  to  the  subsequent  exercise  of  the 
Warrants  by  the  participants  in  the 
Plans.  If  granted,  the  exemption  would 


•••  Because  the  Warrants  are  listed  on  the  NYSE, 
the  Department  has  determined  that  no  exemption 
is  necessar>'  with  respect  to  sales  of  such  securities, 
on  the  open  market,  to  non-parties  in  interest.  a(  the 
direction  of  participants.  In  this  regard,  if  the 
Warrants  arc  sold  through  an  exchange  in  an 
ordinary  "blind  transaction"  where  neither  the 
buyer  nor  the  seller  (nor  the  agent  of  either)  knows 
the  identity  of  the  other  party  involved,  no 
prohibited  transaction  will  have  occurred  in 
violation  of  the  Act  {see  ERISA  Advisory  Opinion 
85-18A,  April  23,  1985). 


41516 


Federal  Register / Vol.  67,  No.  117 /Tuesday,  June  18,  2002 /Notices 


be  effective  as  of  March  19,  2002,  which 
is  the  date  the  Warrants  were  issued  to 
the  Plans. 

12.  The  Employer  represents  that  the 
shares  of  New  Common  Stock  that  were 
acquired  by  the  participant  accounts  in 
the  Plans  in  conjunction  with  the 
issuance  of  the  Warrants,  would 
constitute  a  "qualifying  employer 
security"  within  the  meaning  of  section 
407(d)(5)  of  the  Act  and  that  the 
acquisition  and  holding  by  the  Plans  of 
such  stock  would  be  statutorily  exempt 
under  section  408(e)  of  the  Act.'""' 
However,  the  Employer  notes  that  the 
Warrants  are  "employer  securities,"  as 
defined  in  section  407(d)(1)  of  the  Act 
(as  securities  issued  by  an  employer  of 
employees  covered  under  a  plan  or  an 
affiliate  of  such  employer),  but  are  not 
"qualifying  employer  securities." 
Therefore,  the  Employer  asserts  that  in 
the  absence  of  an  administrative 
exemption,  the  acquisition  and  holding 
of  the  Warrants  by  the  Plans  or  the 
subsequent  exercise  of  the  Warrants,  as 
directed  by  the  Plan  participants,  would 
violate  sections  406(a),  406(b)  and 
407(a)  of  the  Act. 

13.  In  summary',  it  is  represented  that 
the  transactions  have  satisfied  or  will 
satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  acquisition  and  holding  of  the 
Warrants  by  the  Plans  occurred  in 
connection  with 'the  Employer's 
bankruptcy  proceedings,  pursuant  to 
which  all  shareholders  of  the  Old 
Eraployer  Common  Stock  were  treated 
in  the  same  manner,  thereby  allowing 
certain  affected  Plan  participants  the 
ability  to  maximize  the  return  on  their 
shares  of  Old  Employer  Common  Stock. 


'^Similarly,  the  Employer  represents  that  the 
acquisition  and  holding  by  the  participant  accounts 
in  the  Plans  of  the  Old  Employer  Common  Stock 
would  constitute  a  "qualifying  employer  securilv.  " 

The  term  "qualif\'ing  employer  security"  means 
an  employer  security  which  is  ■'stoc:k."  a 
"marketable  obligation."  or  an  "interest  in  a 
publicly-traded  partnership."  under  section 
407(d)(5)  of  the  Act. 

In  relevant  part,  section  40B(e)  of  the  Act 
provides  that  sections  406  and  407  of  the  Act  shall 
not  apply  to  the  acquisition  or  sale  bv  a  plan  of 
qualifying  employer  securities  (as  defined  in 
section  407(d)(.5)(l)  if  such  acquisition  is  for 
adequate  consideration  (or  in  the  case  of  a 
marketable  obligation,  at  a  price  not  less  favorable 
to  the  plan  than  the  price  determined  under  section 
407(e)(1)).  (2)  if  no  commission  is  charged  with 
respect  thereto,  and  (3)  if— (A)  the  plan  is  an 
eligible  individual  account  plan  (as  defined  in 
section  407(d)(3),  or  (B)  in  the  case  of  an  acquisition 
by  a  plan  which  is  not  an  eligible  individual 
account  plan,  the  acquisition  is  not  prohibited 
under  section  407(a)  of  the  Act. 

In  this  proposed  exemption,  the  Department 
expresses  no  opinion  herein  on  whether  the 
exchange  of  the  Old  Employer  C;ommon  Stock  for 
the  New  Common  Stock  by  the  individual  accounts 
of  affected  participants  in  the  Plans  satisfied  the 
terms  and  conditions  of  section  408(e)  of  the  Act. 


(b)  The  Plans  had  little,  if  any,  ability 
to  affect  the  negotiation  and 
confirmation  of  either  the  Employer's 
Original  POR,  the  First  Amended  POR 
or  the  Second  Amended  POR  with 
respect  to  the  bankruptcy  proceedings. 

(c)  The  Warrants  were  issued  to  the 
Plans  automatically  in  connection  with 
the  Employer's  bankruptcy  proceedings 
and  without  any  unilateral  action  on  the 
part  of  the  Plans. 

(d)  The  Plan  participants  did  not  pay, 
nor  will  pay,  any  fees  or  commissions 
with  respect  to  the  acquisition,  holding, 
or  exercise  of  the  Warrants. 

(e)  All  shareholders,  including  the 
Plans,  were  treated  in  a  like  manner 
with  respect  to  the  issuance  of  the 
Warrants. 

(f)  The  Warrants  represented  less  than 
25  percent  of  the  assets  of  either  Plan. 

(g)  Any  decision  to  exercise  the 
Warrants  acquired  by  the  Plans  in 
connection  with  the  Employer's 
bankruptcy  will  be  made  by  the  Plan 
participants,  in  accordance  with  the 
terms  of  the  Warrant  Agreement,  as  well 
as  in  accordance  with  the  Plan 
provisions  for  individually-directed 
investment  of  participant  accounts. 

(h)  The  Trustees  will  not  allow 
participants  to  exercise  the  Warrants 
held  by  their  individual  accounts  in  the 
Plans  unless  the  fair  market  value  of  the 
New  Common  Stock  exceeds  the 
exercise  price  of  the  Warrants. 

Notice  to  Interested  Persons 

The  Employer  will  provide  notice  of 
the  proposed  exemption  to  all  interested 
persons,  including  participants  and 
beneficiaries  who  receive  the  Warrants, 
the  Trustees,  and  the  Benefits 
Committee,  by  first  class  mail  within  10 
days  of  the  date  of  publication  of  the 
notice  of  proposed  exemption  in  the 
Federal  Register.  The  notice  will 
include  a  copy  of  the  proposed 
exemption,  as  published  in  the  Federal 
Register,  and  a  supplemental  statement, 
as  required  pursuant  to  29  CFR 
2570.43(b)(2),  which  will  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  rbque;>>  a  '"C'lnp 
with  respect  to  the  proposed  exempti  ir. 
Comments  regarding  the  proposed 
exemption  and  requests  for  a  public 
hearing  are  due  within  40  days  of  the 
date  of  publication  of  the  notice  of 
pendency  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  M.N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 


(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

,     (4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

.Signed  at  Washington,  DC,  this  13th  day  of 
jiii  '■.  2002. 

Ivar  Stissfeld, 

Dirtictur  (jf  Exemption  Dntnrminations. 
Pension  anc,  I "  'flfare  Benefits  Administration. 
U.S.  Department  nf  Labor. 
[FR  Doc.  02-l.i;)20  nicid  fi-17-02:  8:45  ami 

BILLING  CODE  4510-29-(> 


Federal  Register / Vol.  67,  No.  117/Tuesday,  June  18.  2002 /Notices 


41517 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

(Application  No.  D-11036] 

Notice  of  Proposed  Indlviduai 
Exemption  to  Amend  and  Replace 
Prohibited  Transaction  Exemption 
(PTE)  85-131,  Involving  the  Watkins 
Master  Trust  (the  Trust),  Located  in 
Atlanta,  GA 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  individual 
exemption  to  modify  and  replace  PTE 
B5-131. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  exemption  which,  if  granted, 
would  amend  and  replace  PTE  85-131 
(50  FR  32333,  August  9, 1985).  PTE  85- 
131  is  an  individual  exemption 
providing  relief,  since  March  29,  1985, 
for  (1)  the  leasing  of  certain  improved 
real  property  by  the  Trust  to  Watkins 
Associated  Industries,  Inc.  (Watkins),  a 
party  in  interest  with  respect  to  the  ■ 
plans  (the  Plans)  participating  in  the 
Trust  under  the  terms  of  a  written  lease 
(the  New  Lease);  and  (2)  the  possible 
cash  purchase  of  the  Trust's  interest  in 
the  property  by  Watkins. 

If  granted,  the  proposed  exemption 
would  modify  an  option  to  purchase 
provision  in  the  New  Lease  by  allowing 
Watkins  to  acquire  the  Trust's  leasehold 
interests  in  a  building  (the  Building), 
the  improvements  (the  Improvements) 
constructed  thereon,  and  in  a  ground 
lease  (the  Ground  Lease)  on  May  8, 
2002,  instead  of  at  the  end  of  New  Lease 
renewal  term  on  December  31,  2008.  In 
addition,  the  proposed  exemption 
would  replace  PTE  85-131,  which 
•expired  by  operation  of  law  upon  the 
consummation  of  the  sale.  If  granted, 
the  proposed  exemption  would  affect 
participants  and  beneficiaries  of,  and 
fiduciaries  with  respect  to  the  Trust. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  should  be  received 
by  the  Department  on  or  before  August 
2,  2002. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  May  8, 
2002. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably, 
three  copies)  should  be  sent  to  the 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington  DC  20210, 


(Attention:  Notice  of  Proposed 
Individual  Exemption  to  Amend  and 
Replace  Prohibited  Transaction 
Exemption  85-131,  Involving  the 
Watkins  Master  Trust;  Application  No. 
D-11036). 

Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
request  to  the  Department  by  facsimile 
to  (202)  219-0204  or  by  electronic  mail 
to  moffittb@pwba.clol.gov.  by  the  end  of 
the  scheduled  conunent  period.  The 
application  pertaining  to  the  proposed 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Disclosure  Room  of  the 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jan  D.  Broady,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
693-8556.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  exemption 
that  will  amend  and  replace  PTE  85- 
131.  PTE  85-131  provides  an  exemption 
from  certain  prohibited  transaction 
restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Internal  Revenue 
Code  of  1986  (the  Code),  as  amended,  by 
reason  of  section  4975(c)(1)  of  the  Code. 

The  proposed  exemption  has  been 
requested  in  an  application  filed  on 
behalf  of  the  Trust  and  Watkins, ^ 
pursuant  to  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17,  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Accordingly,  this  proposed  exemption 
is  being  issued  solely  by  the 
Department. 

I.  Background 

As  stated  above,  PTE  85-131  provides 
exemptive  relief  from  the  restrictions  of 


'  The  Department  is  also  considering  an 
exemption  request  (D-1 1038)  thai  has  been  filed  on 
twhalf  of  Wiiwat  Properties.  Inc.  (Wilwat),  a  party 
in  interest  with  respect  to  the  employee  benefit 
plans  participating  in  the  Trust.  In  their  reque.st. 
Wilwat  and  the  Trust  are  seeking  exemptive  relief 
which  is  similar  to  that  contemplated  herein. 


sections  406(a),  406(b)(1).  406(b)(2)  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
with  respect  to  the  leasing  by  the  Trust 
to  Watkins  of  certain  real  property  and 
the  potential  cash  purchase  of  the  ' 
Trust's  interest  in  the  property  by 
Watkins.  PTE  85-131  is  effective  from 
March  29. 1985  until  May  8.  2002,  the 
date  of  the  sale  transaction  described 
herein. 

According  to  the  Summary  of  Facts 
and  Representations  (50  FR  24067,  )ime 
7, 1985)  underiying  PTE  85-131.  the 
Trust  is  a  master  trust  which  was 
originally  established  in  1984  to  hold, 
manage  and  administer  the  assets  of  five 
defined  contribution  pension  plans 
sponsored  by  Watkins,  its  affiliates  and 
subsidiaries.  Watkins,  a  Florida 
corporation  engaged  in  diverse  service 
and  manufacturing  enterprises, 
maintains  its*principal  place  of  business 
in  Atlanta.  Georgia.  At  present,  only 
three  Plans  participate  in  the  Trust. 
They  are  the  Watkins  Associated 
Industries,  Inc.  Profit  Sharing  Plan,  the 
LandSpan,  Inc.  Profit  Sharing  Plan,  and 
the  Southern  Concrete  Construction 
Company  Profit  Sharing  Plan.  Each  of 
the  participating  Plans  owns  an 
undivided,  pro  rata  interest  in  the  assets 
of  the  Trust.  As  of  December  31 ,  2000, 
the  Trust  held  total  assets  of 
$39,752,458.  The  current  trustee  (the 
Trustee)  of  the  Trust  is  SunTrust  Bank, 
N.A.  (SunTrust)  of  Atlanta,  Georgia. 

Formerly  included  among  the  assets 
of  the  Trust  was  a  leasehold  interest  in 
a  commercial  office  building  containing 
approximately  20,860  net  square  feet  of 
space,  together  with  parking  facilities. 
The  Building  is  located  at  1958  Monroe 
Drive.  Atlanta,  Georgia,  and  is  situated 
on  a  1.34  acre  parcel  of  commercially- 
zoned  real  land  (the  Land).  The 
Building  is  not  located  in  close 
proximity  to  other  real  property  that  is 
owned  by  Watkins.  Wilwat  or  their 
principals. 

The  Land  is  owned  by  William  L. 
Monroe.  Sr..  an  uruelated  party,  and 
was  being  leased  to  the  Trust  under  the 
provisions  of  the  Ground  Lease.  As 
lessee  under  the  Ground  Lease,  the 
Trust  had  an  estate  for  years  under 
Georgia  law. 

The  Ground  Lease,  which  was  a  net 
lease  requiring  the  Trust  to  incur  such 
expenses  as  utilities,  real  estate  taxes, 
assessments  and  maintenance,  was 
originally  acquired  by  the  McDonough 
Construction  Company  and  Affiliated 
Companies  Profit  Sharing  Plan  (the 
McDonough  Plan)  in  1958.  At  the  time 
of  the  acquisition,  the  Land  had  been 
improved  with  the  Building  which  was 
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being  leased  to  McDonough 
Construction  Company  (McDonough). 
the  sponsor  of  the  McDonough  Plan. 
McDonough  was  subsequently 
purchased  by  the  Atlantic  States 
Construction  Company  (Atlantic  States), 
a  corporation  wholly  owned  by 
Watkins.  On  January  1, 1971, 
McDonough  assigned  its  lessee  interest 
in  the  Building  to  Watkins.  On 
December  31, 1981,  the  McDonough 
Plan  was  merged  into  the  Atlantic  States 
Profit  Sharing  Plan  (the  Atlantic  States 
Plan),  which  became  one  of  the  Plans 
formerly  participating  in  the  Trust. 

As  a  result  of  these  transactions,  the 
Trust  continued  to  lease  the  Building  to 
Watkins  in  accordance  with  transitional 
rules  set  forth  under  section  414(c)(2)  of 
the  Act.  Although  the  rental  was 
increased  on  July  1,  1984  to  $69,000  per 
annum  to  reflect  the  independently 
appraised  fair  market  rental  value  of  the 
Building,  as  determined  by  John  W. 
Booth,  M.A.I,  of  Atlanta,  GSorgia,  the 
applicants  acknowledged  that  Watkins's 
leasing  arrangement  with  the  Atlantic 
States  Plan,  and  subsequently,  the  Trust, 
constituted  a  prohibited  transaction 
after  June  30,  1984  in  violation  of  the 
Act.  Accordingly,  the  applicants 
represented  that  they  would  pay  excise 
taxes  due  under  section  4975  of  the 
Code  within  60  days  of  the  granting  of 
the  exemption. 

The  Ground  Lease  initially  had  a 
termination  date  of  December  31,  1988. 
However,  that  term  could  be  extended 
by  the  Trust  for  two,  ten  year  terms 
through  December  31,  2008,  at  which 
time  the  Trust  would  have  the  right  to 
piiTchase  its  leasehold  interest  in  the 
property,  including  the  Improvements, 
for  $16,000.  Through  December  31. 
1993,  annual  rental  under  the  Ground 
Lease  was  $3,600.  Between  January  1, 
1994  through  December  31,  2003,  the 
annual  rental  under  the  Ground  Lease 
was  $4,000.  Finally,  between  January  1. 
2004  and  December  31,  2008,  the  annual 
rental  under  the  Ground  Lease  was  set 
at  $4,400. 

PTE  85-131  permitted  the  Trust  to 
lease  the  Building  to  Watkins  under  the 
terms  of  a  revised  lease  (i.e.,  the  New 
Lease),  executed  on  March  29, 1985. 
The  subject  property  then  represented 
19.5  percent  of  the  Trust's  assets.  Like 
the  Ground  Lease,  the  New  Lease  had  an 
original  termination  date  of  December 
31, 1988.  However,  Watkins  was  given 
permission  to  extend  the  lease  for  two, 
ten  year  periods,  subject  to  approval  by 
Citizens  and  Southern  National  Bank 
(CSNB),  of  Atlanta,  Georgia,  the  former 
Trustee,  acting  in  the  capacity  as  the 
independent  fiduciary  for  the  Trust.  As 
lessee,  Watkins  was  responsible  for  the 
payment  of  real  estate  taxes,  insurance. 


utilities  and  other  expenses  associated 
with  the  property,  including  those 
attributable  to  the  Ground  Lease. 

The  initial  annual  rental  under  the 
New  Lease  was  set  at  $79,700  per 
annum.  This  amount  was  payable  in 
monthly  installments  of  $6,641.67.  On 
January  1, 1987  and  every  three  years 
thereafter,  the  monthly  rental  was 
readjusted  to  reflect  the  then  current  fair 
market  rental  value  as  determined  by  a 
qualified,  independent  appraiser.  In  no 
event  could  the  rental  rate  under  the 
New  Lease  be  less  than  $79,700  per 
annum.  Upon  termination  of  the  New 
Lease,  all  Improvements  constructed  on 
the  Building  would  belong  to  the  Trust. 
Prior  to  the  sale  transaction  that  is 
described  herein,  Watkins  paid  the 
Trust  a  monthly  rental  of  $11,613  or 
$139,345,  annually. 

The  New  Lease  also  gave  Watkins  the 
option  to  purchase  (the  Option)  the 
Trust's  "leasehold  estate  6md 
improvements"  at  the  end  of  the  initial 
lease  term  and  each  renewal  term.  The 
Option  specified  that  Watkins  was 
required  to  pay  the  fair  market  value  for 
such  property,  as  determined  by  a 
qualified,  independent  appraiser  who 
had  been  selected  by  the  Trustee.  The 
Option  was  also  subject  to  approval  of 
the  Trustee  and  the  piurchase  price  was 
required  to  be  paid  in  cash. 

The  transactions  described  in  PTE  85- 
131  were  monitored  by  CSNB,  the 
Trustee  of  the  Trust,  which  has  also 
served  as  the  independent  fiduciary 
with  respect  to  the  New  Lease.  In  such 
capacity,  the  Trustee  reviewed  the  terms 
and  conditions  of  the  New  Lease, 
including  the  Option  and  the  condition 
and  marketability  of  the  property.  The 
Trustee  initially  determined  that  the 
New  Lease  was  protective  of, 
appropriate  for,  and  in  the  best  interest 
of  the  Trust  and  the  participants  and 
beneficiaries  of  the  Plans  participating 
in  the  Trust.  The  Trustee  also 
determined  that  the  Trust  was 
adequately  diversified  and  had 
sufficient  liquidity,  and  that  the  terms 
and  conditions  of  the  New  Lease  were 
favorable  to  the  Trust.  As  the 
independent  fiduciary,  the  Trustee 
stated  that  it  would  monitor  Watkins's 
compliance  with  the  terms  and 
conditions  of  the  New  Lease,  make  a 
physical  inspection  of  the  Building,  at 
least  annually,  determine  whether  any 
renewal  or  Option  could  be  exercised, 
select  independent  appraisers,  as 
required  under  the  New  Lease,  and  take 
any  steps  necessary  to  enforce  and 
protect  the  rights  of  the  Trust  with 
respect  to  such  property. 

Effective  January  1,  1989,  CSNB  was 
acquired  by  Trust  Company  Bank  of 
Atlanta,  Georgia  (TCB).  TCB  then 


became  the  successor  Trustee  and  the 
independent  fiduciary  for  the  Trust  with 
respect  to  the  New  Lease.  TCB 
subsequently  merged  with  SunBank  to 
form  SunTrust,  the  current  Trustee  and 
the  independent  fiduciary.  During  the 
entire  period  of  Trustee/independent 
fiduciary  succession,  the  Trust  was,  at 
all  times,  monitored  by  an  independent 
fiduciary. 

II.  Amendment  and  Replacement  of 
PTE  85-131 

Over  the  period  of  time  that  the  Trust 
was  a  party  to  the  Ground  Lease  and  the 
New  Lease,  there  were  no  defaults  or 
delinquencies  in  rental  payments  made 
thereunder.  The  Trust  did,  however, 
expend  $68,000  in  rental  payments 
under  the  Ground  Lease,  whereas  the 
cost  of  the  Improvements,  ranging  from 
the  installation  of  a  new  air. 
conditioning  system  in  the  Building  to 
the  renovation  and  construction  of  new 
offices,  was  borne  by  Watkins.  The 
Trust  also  received  rental  income  under 
the  New  Lease  of  $1,339,952.  Since  the 
Trust's  cost  basis  in  the  Building  was 
estimated  at  $797,000,  its  total 
investment  return  with  respect  to  the 
property  (net  of  acquisition  and  holding 
costs)  was  approximately  $474,952 
I$l,339,952-($797,000  +  $68,000)]. ' 

On  behalf  of  the  Trust,  the  Trustee 
and  Watkins  seek  to  amend  the  New 
Lease  thereby  permitting  the  retroactive 
sale,  by  the  Trust,  of  its  leasehold 
interest  in  the  Building,  the 
Improvements  and  the  Groimd  Lease  to 
Watkins, 2  in  accordance  with  the 
pricing  terms  specified  in  the  Option.  In 
this  regard,  the  Trust  would  receive  as 
consideration  no  less  than  the  fair 
market  value  of  such  property  as  of  the 
date  of  the  sale.^  The  consideration 


^  It  is  represented  that  the  Trust  would  seek  a 
release  from  the  owner  of  the  Ground  Lease  from 
its  obligations  thereunder  upon  the  completion  of 
the  proposed  sale.  However,  regardless  of  whether 
the  Trust  obtains  such  a  release  from  the  owner,  it 
is  represented  that  Watkins  would  assume  all 
liabilities  under  this  lease  and  indemnify  the  Trust 
against  any  liability  to  the  owner  of  the  Ground 
Lease. 

^The  Trust  would  be  conveying  its  entire 
leasehold  interest  in  the  Building,  the 
Improvements  and  the  Ground  Lease.  In  this  regard, 
a  title  search  of  the  subject  property  during  the  first 
quarter  of  2002  determined  that  on  May  31.  1963 
a  predecessor  to  the  Trust  acquired  a  15  percent 
interest  in  the  property  from  an  unrelated  party 
who  is  presently  deceased.  Although  the  deed  was 
never  recorded,  title  records  show  that  the  Trust 
owned  an  85  percent  leasehold  interest  in  such 
property  rather  than  a  100  percent  interest,  as 
originally  believed.  Although  real  estate  counsel  for 
Watkins  and  Wilwat  were  in  the  process  of  taking 
remedial  action,  because  the  correction  could  not  be 
accomplished  prior  to  the  date  of  the  sale 
transaction,  VVatkins  agreed  to  pay  the  Trust  the  full 
fair  market  value  for  the  property,  as  valued  by  the 
independent  appraisers  in  fee  simple,  in  exchange 
for  the  Trust's  agreement  to  cooperate  with  Watkins 
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would  be  paid  in  cash  and  the  Trust 
would  not  be  required  to  pay  any  real 
estate  fees  or  commissions  in 
connection  therewith.  Because  the  sale 
transaction  effectively  terminated  the 
New  Lease  by  operation  of  law,  the 
parties  also  wish  to  replace  PTE  85-131 
with  a  new  exemption.  Accordingly, 
administrative  exemptive  relief  is 
requested  from  the  Department.  If 
granted,  the  exemption  would  be 
effective  as  of  May  8,  2002. 

The  Trust,  the  Trustee  and  Watkins 
proposed  to  effect  the  sale  transaction 
because  it  would  allow  the  Trust  to 
achieve  greater  diversification,  liquidity, 
and  the  potential  to  obtain  a  higher  rate 
of  return  on  its  investments.  Since  the 
Plans  participating  in  the  Trust  would 
be  merged  into  separate  401  (k)  plans 
providing  for  participant-directed 
investments,  the  parties  did  not  deem 
the  subject  property  to  be  a  suitable 
investment  option  due  to  its  illiquidity. 
Moreover,  the  parties  noted  that  the 
Building  had  appreciated  substantially 
in  value  at  rates  that  were  above 
historical  averages  which  might  not 
continue  in  the  future'.  Finally,  the 
parties  believed  that  the  Building  was  of 
limited  use  and,  should  Watkins  decide 
to  move  its  headquarters  or  otherwise 
decline  to  renew  the  New  Lease,  the 
Trust  might  have  difficulty  marketing  its 
interest  in  the  Building  and  realizing  its 
full  value. 

m.  The  Appraisal 

The  Building  was  appraised  by 
Messrs.  Quentin  Ball,  MAI,  and  Philip 
R.  Thomas,  Senior  Appraiser,  who  eire 
qualified,  independent  appraisers 
affiliated  with  the  commercial  real 
estate  appraisal  firm  of  Kirkland  & 
Company,  located  in  Atlanta,  Georgia. 
In  a  appraisal  report  dated  November 
27,  2001,  the  appraisers,  using  the 
Income  Approach  to  valuation,  placed 
the  fair  market  value  of  a  fee  simple 
interest  in  the  Building  and  the 
Improvements  (as  if  not  encumbered  by 
the  Ground  Lease)  at  $1,900,000  as  of  ' 
November  26,  2001." 

The  appraisers  updated  their 
appraisal  report  prior  to  the  closing  of 
title  sale  transaction.  By  letter  dated  May 
8,  2002,  the  appraisers,  while  noting 
new  construction  within  the  vicinity  of 
the  property  which  they  believed  to  be 
indicative  of  a  strong  and  improving 


in  obtaining  an  appropriate  correction  of  the  chain 
of  title  and.  if  necessary,  conveying  the  remaining 
l'5  percent  leasehold  interest  in  the  property  to 
Watkins  after  the  closing  of  the  sale. 

*  It  is  represented  that  the  fee  simple  valuation  of 
the  Building  and  the  Improvements  was  more 
beneficial  to  the  Trust  than  a  leased  fee  interest 
valuation  because  the  latter  valuation  did  not  take 
into  consideration  the  Option  for  the  Land 
underlying  the  Ground  Lease. 


economy,  concluded  that  there  had  been 
no  change  in  the  value  of  the  property 
as  set  forth  in  their  original  appraisal 
report. 

IV.  Views  of  the  Trustee/Independent 
Fiduciary 

As  stated  above,  the  Trustee  had  been 
acting  on  behalf  of  the  Trust  as  the 
independent  fiduciary  for  the  New 
Lease.  Serving  in  this  capacity  was 
SunTrust,  a  banking  subsidiary  of 
SunTrust  Banks,  Inc.,  the  tenth  largest 
financial  services  holding  company  in 
the  United  States.  In  its  independent 
fiduciary  statement,  the  Trustee 
represented  that  it  had  been  acting  as  a 
corporate  fiduciary  for  more  than  100 
years,  had  approximately  $130  million 
in  fiduciary  assets  in  its  custody,  and 
served  as  a  fiduciary  or  custodian  to 
more  than  1,700  qualified  retirement 
plans.  The  Trustee  also  asserted  that 
although  it  conducted  an  ongoing 
deposit  and  lending  business  with 
Watkins  and  its  affiliates,  such  deposits 
and  loans  represented  less  than  one 
percent  of  its  total  deposits  and  loans. 
Further,  the  Trustee  stated  that  it 
understood  and  acknowledged  its 
duties,  responsibilities  and  liabilities 
under  the  Act  in  serving  as  an 
independent  fiduciary  for  the  Trust. 

The  Trustee  represented  that  the  sale 
transaction  compared  favorably  with  the 
terms  of  similar  transactions  between 
unrelated  parties  because  the  Trust's 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease 
would  be  sold  at  the  appraised  value  of 
a  fee  simple  interest  and  without  the 
payment  of  any  real  estate  fees  or 
commissions  by  the  Trust.  Moreover, 
the  Trustee  explained  that  it  had  relied 
upon  the  independent  appraisers  to 
identify  and  reconcile  sales  of 
comparable  properties  in  their 
preparation  of  the  initial  appraisal 
report.  On  the  basis  of  such  information, 
the  Trustee  concluded  that  the  appraisal 
had  been  conducted  by  the  appraisers  in 
a  reasonable  manner. 

The  Trustee  also  believed  the  sale 
transaction  would  be  in  the  best 
interests  of  the  Trust  and  its  participants 
and  beneficiaries  for  the  following 
reasons: 

•  The  proposed  modification  of  the 
Trust  into  participant-directed  accounts 
would  make  accounting  and  participant 
direction  virtually  impossible  due  to  the 
indivisible  natiure  of  the  subject 
property. 

•  The  sale  transaction  would  compare 
favorably  with  other  sales  of  property 
which  might  be  achieved  in  the  market 
place. 

•  The  sale  transaction  would  permit 
the  conversion  of  an  illiquid  investment 


with  material  maintenance  costs  (i.e., 
the  underlying  New  Lease  payments 
and  associated  Trustee  monitoring)  into 
cash  which  could  be  invested  in  lower- 
maintenance  assets. 

•  The  sale  transaction  would 
eliminate  the  conflict  of  interest  and 
associated  administrative  burdens  of 
ongoing  special  supervision  implicit  in 
the  Trust's  holding  of  employer  real 
property. 

•  The  sale  transaction  would  enable 
the  Trust  to  reali2:e  appreciation  in  the 
property,  the  continuation  of  which 
could  not  be  assured  in  the  current 
economic  climate. 

•  The  sale  transaction  would 
eliminate  a  6  percent  concentration  of 
the  Trust's  assets  in  two  adjacent 
parcels  of  real  estate. 

Before  forming  its  opinion,  the 
Trustee  stated  that  if  had  examined  the 
Trust's  overall  investment  portfolio, 
considered  the  liquidity  requirements  of 
the  Plans  participating  therein, 
examined  the  diversification  of  each 
Plan's  assets  in  light  of  the  proposed 
transaction,  and  considered  whether  the 
proposed  transaction  complies  with  the 
Trust's  investment  objectives  and 
policies.  The  Trustee  explained  that  it 
would  monitor  the  transaction  and  take 
all  appropriate  actions,  if  required,  to 
safeguard  the  interests  of  the  Trust. 

V.  The  Sale 

On  May  8,  2002,  the  Trust  sold  its 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease  to 
Watkins  for  $1 ,900,000,  which  reflected 
the  independently  appraised  value  of 
such  property,  as  determined  by  the 
independent  appraisers  in  their  initial 
and  updated  appraisal  reports.  The  sales 
price  was  greater  than  the  Trust's  total 
investment  return  on  the  property  of 
$474,952.  Watkins  paid  the 
consideration  in  cash  and  the  Trust  did 
not  pay  any  real  estate  fees  or 
commissions  in  connection  with  the 
sale  transaction.  In  addition,  the  Trustee 
monitored  the  transaction  on  behalf  of 
the  Trust. 

VI.  General  Conditions 

If  granted,  this  proposed  exemption 
will  be  subject  to  the  following  general 
conditions: 

(a)  All  terms  and  conditions  of  the 
sale  were  at  least  as  favorable  to  the 
Trust  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
partv; 

(h)  The  sale  was  a  one-time 
transaction  for  cash;' 

(c)  The  fair  market  value  of  the  Trust's 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease 
was  determined  by  qualified. 
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independent  appraisers  in  initial  and 
updated  appraisal  reports; 

(d)  The  Trust  did  not  pay  any  real 
estate  fees,  commissions,  costs  or  other 
expenses  in  connection  with  the  sale; 

(e)  The  Trust  received,  as 
consideration  for  the  sale,  no  less  than 
the  greater  of  the  fair  market  value  of  its 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease,  as 
of  the  date  of  the  sale: 

(f)  In  the  event  the  Trust  could  not 
obtain  a  release  from  the  owner  of  the 
Ground  Lease  from  its  obligations 
thereimder  upon  the  completion  of  the 
sale,  Watkins  agreed  to  assiune  all 
liabilities  under  such  lease  and 
indemnify  the  Trust  against  any  liability 
to  the  owner  of  the  Ground  Lease;  and 

(g)  The  Trustee,  as  the  independent 
fiduciary  for  the  Trust  with  respect  to 
the  sale,  determined  that  such 
transaction  was  in  the  best  interest  of 
the  Trust  and  was  protective  of  the 
participants  and  beneficiaries  of  the 
Trust,  and  monitored  such  transaction 
on  behalf  of  the  Trust. 

Notice  to  Interested  Persons 

.    Notice  of  the  proposed  exemption 
will  be  sent  by  first-class  mail  to  each 
participant  of  the  Plans  participating  in 
the  Trust  within  15  days  of  the 
publication  of  the  proposed  exemption 
in  the  Federal  Re^ster.  The  notification 
will  contain  a  copy  of  the  proposed 
exemption  as  published  in  the  Federal 
Register,  and  a  copy  of  the 
supplemental  statement,  as  required 
pursuant  to  29  CFR  2570.43(b)(2).  The 
supplemental  statement,  will  inform 
interested  persons  of  their  right  to 
conunent  on  and/ or  to  request  a  hearing 
with  respect  to  the  pending  exemption. 
Comments  and  hearing  requests  are  due 
within  45  days  of  the  publication  of  the 
notice  in  the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
■  which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 


requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  can  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(4)  This  proposed  exemption,  if 
granted  will  be  supplemental  to,  and  not 
in  derogation  of,  any  other  provisions  of 
the  Act  and  the  Code,  including 
statutory  or  administrative  exemptions. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction;  and 

(5)  This  proposed  exemption,  if 
granted,  is  subject  to  the  express 
condition  that  the  facts  and 
representations  set  forth  in  the  notice  of 
proposed  exemption  relating  to  PTE  85- 
131  and  this  notice,  accurately  describe, 
where  relevant,  the  material  terms  of  the 
transactions  to  be  consummated 
pursuant  to  this  exemption. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  conunents  or  requests  for 
a  hearing  on  the  pending  exemption  by 
regular  mail,  electronic  mail  or  facsimile 
to  the  addresses  or  facsimile  number 
noted  above,  within  the  time  frame  set 
forth  above,  after  the  publication  of  this 
proposed  exemption  in  the  Federal 
Register.  All  comments  will  be  made  a 
part  of  the  record.  Comments  received 
will  be  available  for  public  inspection 
with  the  referenced  applications  at  the 
address  set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  the 
requested  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990). 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 


of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  May 
8,  2002,  to  the  sale  by  the  Watkins 
Master  Trust  (the  Trust)  of  its  leasehold 
interests  in  certain  improved  real 
property,  consisting  of  a  building  (the 
Building),  the  improvements 
constructed  thereon  (the 
Improvements),  and  ground  lease  (the 
Ground  Lease),  to  Watkins  Associated 
Industries,  Inc.  (Watkins),  a  party  in 
interest  with  respect  to  the  Trust,  in 
connection  with  an  amendment  to  an 
option  to  purchase  provision  contained 
in  a  written  lease  between  the  Trust  and 
Watkins,  as  described  in  Prohibited 
Transaction  Exemption  85-131  (50  FR 
32333,  August  9,  1985). 

This  proposed  exemption  is  subject  to 
the  following  conditions: 

(a)  All  terms  and  conditions  of  the 
sale  were  at  least  as  favorable  to  the 
Trust  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party; 

(b)  The  sale  was  a  one-time 
transaction  for  cash; 

(c)  The  fair  market  value  of  the  Trust's 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease 
was  determined  by  qualified, 
independent  appraisers  in  initial  and 
updated  appraisal  reports; 

(d)  The  Trust  did  not  pay  any  real 
estate  fees,  commissions,  costs  or  other 
expenses  in  connection  with  the  sale; 

(e)  The  Trust  received,  as 
consideration  for  the  sale,  no  less  than 
the  greater  of  the  fair  market  value  of  its 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease,  as 
of  the  date  of  the  sale; 

(f)  In  the  event  the  Trust  could  not 
obtain  a  release  from  the  owner  of  the 
Ground  Lease  from  its  obligations 
thereunder  upon  the  completion  of  the 
sale,  Watkins  agreed  to  assume  all 
liabilities  under  such  lease  and 
indemnify  the  Trust  against  any  liability 
to  the  owner  of  the  Groimd  Lease;  and 

(g)  The  Trustee,  as  the  independent 
fiduciary  for  the  Trust  with  respect  to 
the  sale,  determined  that  such 
transaction  was  in  the  best  interest  of 
the  Trust  and  was  protective  of  the 
participants  and  beneficiaries  of  the 
Trust,  and  monitored  such  transaction 
on  behalf  of  the  Trust. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  May  8, 
2002. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  for 
exemption  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
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the  transactions.  In  the  case  of 
continuing  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  applications  change, 
the  exemption  will  cease  to  apply  as  of 
the  date  of  such  change.  In  the  event  of 
any  such  change,  an  application  for  a 
new  exemption  must  be  made  to  the 
Department. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  PTE  8?- 
131,  refer  to  the  proposed  exemption 
and  the  grant  notice  which  are  cited 
above. 

Signed  at  Washington,  DC,  this  13th  day  of 
June.  2002. 

Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc.  02-15318  Filed  6-17-02;  8:45  am] 
BILLINQ  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-11038] 

Notice  of  Proposed  Individual 
Exemption  To  Amend  and  Replace 
Prohibited  Transaction  Exemption 
(PTE)  90-15,  Involving  the  Watkins 
Master  Trust  (the  Trust),  Located  in 
Atlanta,  GA 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  individual 
exemption  to  modify  and  replace  PTE 
90-15. 

StJMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  exemption  which,  if  granted, 
would  amend  and  replace  PTE  90-15 
(55  FR  12967,  April  6,  1990).  PTE  90- 
15  is  an  individual  exemption  providing 
relief,  since  September  20,  1989,  for  (1) 
the  leasing  of  office  space  in  a 
commercial  office  building  (the 
Building)  by  the  Trust  to  Wilwat 
Properties,  Inc.  (Wilwat),  a  party  in 
interest  with  respect  to  the  plans  (the 
Plans)  participating  in  the  Trust  under 
the  provisions  of  a  written  lease  (the 
New  Lease);  and  (2)  the  possible  cash 
purchase  of  the  Trust's  interest  in  the 
property  by  Wilwat. 

If  granted,  the  proposed  exemption 
would  modify  an  option  to  purchase 
provision  in  the  New  Lease  by  allowing 
Wilwat  to  acquire  the  Trust's  leasehold 
interests  in  the  Building,  including  the 
improvements  constructed  thereon  (the 
Improvements),  and  the  Trust's  interest 


in  a  ground  lease  (the  Ground  Lease)  on 
May  8,  2002,  instead  of  at  any  time 
during  the  final  six  months  of  the  New 
Lease  renewal  term  ending  on  December 
31,  2008.  In  addition,  the  proposed 
exemption  would  replace  PTE  90-15, 
which  expired  by  operation  of  law  upon 
the  consiunmation  of  the  sale.  If 
granted,  the  proposed  exemption  would 
affect  participants  and  beneficiaries  of, 
and  fiduciaries  with  respect  to  the 
Trust. 

DATES:  Written  comments  and  requests 

for  a  public  hearing  should  be  received 

by  the  Department  on  or  before  August 

2.  2002. 

EFFECTIVE  DATE:  If  granted,  this  proposed 

exemption  will  be  effective  as  of  May  8, 

2002. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably, 
three  copies)  should  be  sent  to  the 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration,  Room  N-5649,  U.S 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington  DC  20210, 
(Attention:  Notice  of  Proposed 
Individual  Exemption  to  Amend  and 
Replace  Prohibited  Transaction 
Exemption  90-15,  Involving  the 
Watkins  Master  Trust;  Application  No. 
D-11038). 

Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
request  to  the  Department  by  facsimile 
to  (202)  219-0204  or  by  electronic  mail 
to  moffittb@pwba.dol.gov  by  the  end  of 
the  scheduled  comment  period.  The 
application  pertaining  to  the  proposed 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Disclosure  Room  of  the 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
693-8556.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  exemption 
that  will  amend  and  replace  PTE  90-15. 
PTE  90-15  provides  an  exemption  from 
certain  prohibited  transaction 
restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Internal  Revenue 
Code  of  1986  (the  Code),  as  amended,  by 
reason  of  section  4975(c)(1)  of  the  Code. 


The  proposed  exemption  has  been 
requested  in  an  application  filed  on 
behalf  of  the  Trust  and  Wilwat,' 
pursuant  to  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990).  Effective 
December  31,  1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17,  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Accordingly,  this  proposed  exemption 
is  being  issued  solely  by  the 
Department. 

I.  Background 

As  stated  above,  PTE  90-15  provides 
axemptive  relief  from  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  "from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  with  respect  to 
(1)  the  leasing,  by  the  Trust  to  Wilwat, 
of  office  space  in  a  building  located  in 
Atlanta,  Georgia  and  (2)  the  potential 
cash  piuY:hase  of  the  Trust's  interest  in 
the  property  by  Wilwat.  PTE  90-15  is 
effective  from  September  20,  1989  until 
May  8,  2002,  the  date  of  the  sale 
transaction  described  herein. 

According  to  the  Summary  of  Facts 
and  Representations  (55  FR  2900, 
January  29,  1990)  underlying  PTE  90- 
15,  the  Trust  is  a  master  trust  which  was 
originally  established  in  1984  to  hold, 
manage  and  administer  the  assets  of  five 
defined  contribution  pension  plans 
sponsored  by  Watkins,  its  affiliates  and 
subsidiaries.  Watkins,  a  Florida 
corporation  engaged  in  diverse  service 
and  manufacturing  enterprises, 
maintains  its  principal  place  of  business 
in  Atlanta,  Georgia.  At  present,  only 
three  Plans  participate  in  the  Trust. 
They  are  the  Watkins  Associated 
Industries,  Inc.  Profit  Sharing  Plan,  the 
LandSpan,  Inc.  Profit  Sharing  Plan,  and 
the  Southern  Concrete  Construction 
Company  Profit  Sharing  Plan.  Each  of 
the  participating  Plans  owns  an 
undivided,  pro  rata  interest  in  the  assets 
of  the  Trust.  As  of  December  31 .  2000, 
the  Trust  held  total  assets  of 
$39,752,458.  The  current  trustee  (the 
Trustee)  of  the  Trust  is  SunTrust  Bank, 
N.A.  (SunTrust)  of  Atlanta,  Georgia. 

Formerly  included  among  the  assets 
of  the  Trust  was  a  leasehold  interest  in 
a  commercial  office  building  containing 


■  The. Department  is  also  considering  an 
exemption  request  tD-1 1036)  that  has  been  Tiled  on 
behalf  of  Watkins  Associated  industries.  Inc. 
(Watkins).  the  sponsor  of  the  Trust.  In  their  request, 
Watkins  and  the  Trust  are  seeking  exemptive  relief 
which  is  similar  to  that  contemplated  herein. 
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approximately  9,700  net  square  feet  of 
space,  together  with  parking  facilities. 
The  Building  is  located  at  1940  Monroe 
Drive,  Atlanta,  Georgia,  and  is  situated 
on  a  parcel  of  commercially-zoned  real 
land  (the  Land).  The  Building  is  not  - 
located  in  close  proximity  to  other  real 
property  that  is  owned  by  Watkins, 
Wilwat  or  their  principals. 

The  Land  is  owned  by  William  L. 
Monroe.  Sr..  an  unrelated  party,  and 
was  being  leased  to  the  Trust  imder  the 
provisions  of  the  Ground  Lease.  As 
lessee  under  the  Ground  Lease,  the 
Trust  had  an  estate  for  years  under 
Georgia  law.  The  unrelated  lessor  had  a 
reversion  in  the  demised  premises  upon 
the  termination  of  such  lease. 

As  initially  executed  in  1958,  the 
Ground  Lease  was  due  to  expire  in  2019 
but  that  term  was  extended  until  2058. 
The  Groimd  Lease  was  a  net  lease 
requiring  the  lessee  to  incur  such 
expenses  as  utilities,  real  estate  taxes, 
assessments  and  maintenance.  Before 
the  sale  transaction  that  is  described  in 
this  proposal  was  consummated,  the 
annual  rental  paid  by  the  Trust  under 
the  Ground  Lease  to  the  lessor  was 
Sl,425. 

The  Building  was  constructed  on  the 
Land  after  the  execution  of  the  Ground 
Lease  by  a  predecessor  lessee  to  Wilwat. 
The  Ground  Lease  provided  that  the 
Building  and  all  subsequent 
Improvements  placed  on  the  Land 
would  revert  to  the  unrelated  lessor 
upon  the  termination  of  such  lease. 

Commencing  in  1981,  three 
subsidiaries  of  Watkins  (i.e.,  Wilwat, 
Provident  Security  Life  Insurance 
Company,  and  Waco  Fire  and  Casualty 
Insurance  Company)  (collectively,  the 
Subsidiaries)  commenced  leasing  and 
occupying  space  in  the  Building.  These 
leases  were  the  subject  of  PTE  83-27  (48 
FR  8613.  March  1,  1983).  Although  the 
leases  expired  during  June  1989,  in 
response  to  proposals  made  by  Wilwat, 
Trust  Company  Bank  of  Atlanta,  Georgia 
(TCB),  the  former  trustee  of  the  Trust, 
approved  the  holding  over  of  the 
Subsidiaries  in  the  Building  beyond  the 
expiration  of  the  initial  leases  in 
expectation  of  new  leasing 
arrangements.  Therefore,  Wilwat  and 
TCB  executed  a  new  lease,  effective 
June  14,  1989,  which  provided  for  the 
continued  leasing  of  the  Building  by  the 
Subsidiaries  to  the  Trust.  For  purposes 
of  administrative  convenience,  the 
lessee  interests  of  the  Subsidiaries  in  the 
Building  were  consolidated  and  were 
represented  by  Wilwat  as  the  sole 
named  lessee  under  the  New  Lease. 

PTE  90-15  also  provided  that  the 
Trust's  interests  would  be  represented 
for  all  purposes  by  the  Trustee.  At  the 


time  the  exemption  was  issued,  TCB 
served  in  this  capacity. 

The  New  Lease  was  a  triple  net  lease 
under  which  Wilwat  was  obligated  to 
pay  for  all  expenses  of  utilities, 
maintenance  and  repair,  and  for  taxes 
relating  to  the  Building.  The  New  Lease 
commenced  with  an  initial  term  of  four 
years  and  six  months,  effective  June  15, 
1989,  and  it  was  renewable  for  up  to 
three  additional  terms,  each  of  five 
years'  duration,  upon  the  approval  of 
the  Trustee.  The  New  Lease  was 
renewed  for  all  three  of  the  possible 
additional  terms  and  was  due  to  expire 
on  December  31,  2008. 

The  New  Lease  required  monthly 
rental  payments  of  no  less  than  the 
Building's  fair  market  rental  value.-  The 
rent  was  adjusted  on  July  1  every  three 
years  for  the  duration  of  the  New  Lease 
to  reflect  the  current  fair  market  rental 
value  of  the  Building  as  determined  by 
a  qualified,  independent  appraiser 
approved  by  the  Trustee.  In  no  event, 
however,  could  the  rent  as  so  adjusted, 
be  less  than  the  initial  rental  under  the 
New  Lease.  Prior  to  the  sale  transaction, 
the  contractual  rental  amount  paid  by 
Wilwat  to  the  Trust  under  the  New 
Lease  was  $6,050  per  month  or  $72,600 
per  year. 

Tne  New  Lease  required  Wilwat  to 
indemnify  and  hold  harmless  the  Trust 
against  any  and  all.  claims  arising  from 
the  use  of  the  Building  and  to  obtain 
and  maintain  in  force  a  policy  of  full 
public  liability  coverage  for  personal 
injury  and  property  damage.  Wilwat 
was  also  required  to  obtain  and 
maintain  a  policy  of  all  risk  casualty 
replacement  loss  insurance  in  an 
amount  of  no  less  than  the  Building's 
full  insurable  value. 


-The  initial  rent  through  June  30,  1991  was  set 
at  S51.000  per  year.  The  rental  amount  was  payable 
in  monthly  installments  of  S4.250.  which 
represented  the  fair  market  rental  value  of  the 
Building  as  determined  by  |ohn  Booth.  MAI.  a 
qualiTied.  independent  appraiser  from  Atlanta, 
Georgia.  Mr.  Booth's  calculation  of  the  Building's 
fair  market  rental  value  included  a  vacancv  and 
collection  allowance  of  five  percent,  constituting  a 
deduction  of  S5.789  from  the  Building's  potential 
gross  income  on  which  the  appraiser  based  his  fair 
market  value  analysis.  Wilwat  represented  that  this 
allowance  deduction  would  be  disregarded  for 
purposes  of  rental  determinations  under  the  New- 
Lease  and  that  the  initial  rental  amount  would  be 
recalculated. 

As  a  result,  the  initial  rental  under  the  New  Lease 
was  readjusted  to  556,835  f)cr  year  or  S4.736  per 
month.  On  .September  20,  1989.  the  effef:tive  date 
of  PTE  90-15.  Wilwat  agreed  to  pay  the  Trust  the 
difference  between  the  rental  actually  paid  since 
|une  15,  1989.  pursuant  to  Mr.  Booth's  apprai.sal, 
and  the  recalculated  initial  rent,  including  the 
payment  of  reasonable  interest  at  a  rate  determined 
by  the  Trustee.  In  addition,  Wilwat  represented  that 
within  sixty  days  of  the  issuance  of  P'TE  90-15,  it 
would  pay  appropriate  excise  taxes  to  the  Internal 
Revenue  .Seri'ice  resulting  from  the  rental  payment 
deficiencies. 


Wilwat  was  required  under  the  New 
Lease  to  obtain  the  Trustee's  approval 
for  any  Improvements  to  or  alterations 
of  the  Building.  The  New  Lease  further 
provided  that  any  Improvements 
constructed  thereon  were  to  remain  the 
property  of  Wilwat  at  the  conclusion  of 
such  lease.  * 

The  New  Lease  also  contained  a 
provision  (the  Option)  granting  Wilwat 
a  limited  right  to  purchase  the  Building 
and  the  Improvements  from  the  Trust. 
The  Option  provided  that  Wilwat  could 
propose  a  purchase  of  the  Building  and 
the  Improvements  from  the  Trust  at  any 
time  during  the  final  six  months  of  the 
initial  term  of  the  New  Lease  or  of  any 
renewal  term.  Any  purchase  of  the 
Building  and  the  Improvements  by 
Wilwat  under  the  Option  required  the 
approval  of  the  Trustee  and  the  payment 
of  a  cash  purchase  price  equal  to  the 
greater  of  the  fair  market  value  of  such 
property  as  of  the  date  of  the  sale  or  the 
Trust's  total  investment  return  with 
respect  to  such  property.  In  the  event  of 
sale  under  the  Caption  provision.  Wilwat 
would  be  required  to  pay  all  costs  and 
expenses  associated  with  the 
transaction. 

The  transactions  described  in  PTE  90- 
15  were  monitored  by  the  Trustee,  as 
independent  fiduciary  for  the  Trust. 
Formerly,  TCB  served  in  this  capacity 
until  it  was  merged  with  SunBank  to 
form  SunTrust.  During  the  entire  period 
of  Trustee/independent  fiduciary 
succession,  the  Trust  was,  at  all  times, 
represented  by  an  independent 
fiduciary. 

As  Trustee  and  independent 
fiduciary,  TCB  determined  that  the  New 
Lease  was  in  the  best  interests  of  the 
participants  and  beneficiaries  of  the 
Plans  participating  in  the  Trust  because 
it  believed  such  investment  would 
provide  the  Trust  with  a  high  annual  • 
yield  that  would  be  competitive  with 
any  other  investments  made  on  behalf  of 
the  Trust.  TCB  agreed  to  continue 
monitoring  lease  arrangements  made  on 
behalf  of  the  Trust,  to  inspect  the 
Building  annually,  ensure  that  the 
Building  was  adequately  insured,  and  to 
determine  that  taxes  and  rents  would  be 
collected  in  a  timely  manner.  Further, 
TCB  represented  that  it  would  pursue 
appropriate  enforcement  measures  on 
behalf  of  the  Trust  with  respect  to  the 
Trust's  rights  under  the  New. Lease. 


'  It  should  be  noted  that  despite  the  New  Lea.se 
provision  granting  title  to  the  Improvements 
constructed  in  the.Building  to  Wilwat.  the  Trust 
and  Wilwat  agreed  to  include  the  value  of  the 
Improvements  in  the  determination  of  the  sales 
price  for  the  Trust's  leasehold  interests  in  the 
Building  and  the  Ground  Lease. 
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6.  Amendment  and  Replacement  of 
PTE  90-15 

I  Over  the  period  of  time  that  the  Trust 
Tkras  a  party  to  the  Ground  Lease  and  the 
New  Lsase,  there  were  no  defaults  or 
delinquencies  in  rental  payments  made 
thereunder.  The  Trust  did,  however, 
expend  $39,911  in  rental  payments 
under  the  Ground  Lease  since  the 
inception  of  such  lease,  whereas  the 
cost  of  the  Improvements,  ranging  from 
the  installation  of  a  new  air 
conditioning  system  in  the  Building  to 
the  renovation  of  offices,  was  borne  by 
Wilwat.  The  Trust  also  received  rental 
income  under  the  New  Lease  totaling 
$661,337.  Since  the  Trust's  cost  basis  in 
the  Building  was  estimated  at  $422,735, 
its  total  investment  return  with  respect 
to  such  property  (net  of  acquisition  and 
holding  costs)  was  approximately 
$198,691  [$661,337 -($422,735  + 

! 39.911)1. 
On  behalf  of  the  Trust,  the  Trustee 
nd  Wilwat  seek  to  amend  the  New 
Lease,  thereby  permitting  the  retroactive 
sale,  by  the  Trust,  of  its  leasehold 
interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease  to 
Wilwat."*  Because  the  sale  transaction 
effectively  terminated  the  New  Lease  by 
operation  of  law.  the  parties  wish  to 
replace  PTE  90-15  with  a  new 
exemption.  Accordingly,  administrative 
exemptive  relief  is  requested  from  the 
.  Department.  If  granted,  the  exemption 
would  be  effective  as  of  May  8.  2002. 

As  consideration  for  the  sale 
transaction,  the  Trust  would  receive  (a) 
the  greater  of  the  fair  market  value  of 
such  property  as  of  the  date  of  the  sale 
or  (b)  its  total  investment  in  such 
property.  The  consideration  would  be 
paid  in  cash  and  the  Trust  would  not  be 
required  to  pay  any  real  estate  fees  or 
commissions  in  connection  therewith. 

The  Trust,  the  Trustee  and  Wilwat 
proposed  to  effect  the  sale  transaction 
because  it  would  allow  the  Trust  to 
achieve  greater  diversification,  liquidity, 
and  the  potential  to  obtain  a  higher  rate 
of  return  on  its  investments.  Since  the 
Plans  participating  in  the  Trust  would 
be  merged  into  separate  401  (k)  plans 
providing  for  participant-directed 
investments,  the  parties  did  not  deem 
the  subject  property  to  be  a  suitable 
investment  option  under  the  merger 
arrangement  due  to  its  illiquidity. 
Moreover,  the  parties  noted  that  the 


■*  It  is  represented  that  the  Trust  would  seek  a 
release  from  the  owner  of  the  Ground  Lease  from 
its  obligations  thereunder  upon  the  completion  of 
the  proposed  sale.  However,  regardless  of  whether 
the  Trust  could  obtain  such  a  release  from  the 
owner,  it  is  represented  that  Wilwat  would  assume 
all  of  the  Trust's  liabilities  under  this  lease  and 
indemnify  the  Trust  against  any  liability  to  the 
owner  of  the  Ground  Lease. 


Building  had  appreciated  substantially 
in  value  at  rates  that  were  above 
historical  averages  which  might  not 
continue  in  the  future.  Finally,  the 
parties  believed  that  the  Building  was  of 
limited  use  and.  should  Watkins  decide 
to  move  its  headquarters  or  otherwise 
decline  to  renew  the  New  Lease,  the 
Trust  might  have  difficulty  marketing  its 
interest  in  the  Building  and  realizing  its 
full  value. 

III.  The  Appraisal 

The  Building  was  appraised  by 
Messrs.  Quentin  Ball,  MAI,  and  Philip 
R.  Thomas,  Senior  Appraiser,  who  are 
qualified,  independent  appraisers 
affiliated  with  the  commercial  real 
estate  appraisal  firm  of  Kirkland  & 
Company,  located  in  Atlanta,  Georgia. 
In  a  appraisal  report  dated  November 
27.  2001.  the  appraisers,  using  the 
Income  Approach  to  valuation,  placed 
the  fair  market  value  of  a  fee  simple 
interest  in  the  Building  and  the 
Improvements  (as  if  not  encumbered  by 
the  Ground  Lease)  at  $1,050,000  as  of 
November  26.  2001.^ 

The  appraisers  updated  their 
appraisal  report  prior  to  the  closing  of 
the  sale  transaction.  By  letter  dated  May 
8,  2002,  the  appraisers,  while  noting 
new  construction  within  the  vicinity  of 
the  property  which  they  believed  to  be 
indicative  of  a  strong  and  improving 
economy,  concluded  that  there  had  been 
no  change  in  the  value  of  the  property 
as  set  forth  in  their  original  appraisal 
report. 

IV.  Views  of  the  Trustee/Independent 
Fiduciary 

As  stated  above,  the  Trustee  had  been 
acting  on  behalf  of  the  Trust  as  the 
independent  fiduciary  for  the  New 
Lease.  Serving  in  this  capacity  was 
SunTrust,  a  banking  subsidiary  of 
SunTrust  Banks,  Inc.,  the  tenth  largest 
financial  services  holding  company  in 
the  United  States.  In  its  independent 
fiduciary  statement,  the  Trustee 
represented  that  it  had  been  acting  as  a 
corporate  fiduciary  for  more  than  100 
years,  had  approximately  $130  million 
in  fiduciary  assets  in  its  custody,  and 
served  as  a  fiduciary  or  custodian  to 
more  than  1.700  qualified  retirement 
plans.  The  Trustee  also  asserted  that 
although  it  conducted  an  ongoing 
deposit  and  lending  business  with 
Watkins  and  its  affiliates,  such  deposits 
and  loans  represented  less  than  one 
percent  of  its  total  deposits  and  loans. 


^  It  is  represented  that  the  foe  simple  valuation  of 
the  Building  and  the  Improvements  was  more 
beneficial  to  the  Trust  than  a  leased  fee  interest 
valuation  because  the  latter  valuation  did  not  take 
into  consideration  the  Trust's  leasehold  interest  in 
the  Ground  Lease.     ' 


Fiulher.  the  Trustee  stated  that  it 
understood  and  acknowledged  its 
duties,  responsibilities  and  liabilities 
under  the  Act  in  serving  as  an 
independent  fiduciary  for  the  Trust. 

The  Trustee  represented  that  the  sale 
transaction  compared  favorably  with  the 
terms  of  similar  transactions  between 
unrelated  parties  because  the  Trust's 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease 
would  be  sold  at  the  appraised  value  of 
a  fee  simple  interest  and  without  the 
payment  of  any  real  estate  fees  or 
commissions  by  the  Trust.  Moreover, 
the  Trustee  explained  that  it  relied  upon 
the  independent  appraisers  to  identify 
and  reconcile  sales  of  comparable 
properties  in  their  preparation  of  their 
initial  appraisal  report.  On  the  basis  of 
such  information,  the  Trustee 
concluded  that  the  appraisal  had  been 
conducted  by  the  appraisers  in  a 
reasonable  manner. 

The  Trustee  also  believed  the  sale 
transaction  would  be  in  the  best 
interests  of  the  Trust  and  its  participants 
and  beneficiaries  for  the  following 
reasons: 

•  The  proposed  modification  of  the 
Trust  into  participant-directed  accounts 
would  make  accounting  and  participant 
direction  virtually  impossible  due  to  the 
indivisible  natiu-e  of  the  subject 
property. 

•  The  transaction  would  compare 
favorably  with  other  sales  of  property 
which  might  be  achieved  in  the  market 
place. 

•  The  sale  transaction  would  permit 
the  conversion  of  an  illiquid  investment 
with  material  maintenance  costs  (i.e., 
the  underlying  New  Lease  payments 
and  associated  Trustee  monitoring)  into 
cash  which  could  be  invested  in  lower- 
maintenance  assets. 

•  The  sale  transaction  would 
eliminate  the  conflict  of  interest  and 
associated  administrative  burdens  of 
ongoing  special  supervision  implicit  in 
the  Trust's  holding  of  employer  real 
property. 

•  The  sale  transaction  would  enable 
the  Trust  to  realize  appreciation  in  the 
property,  the  continuation  of  which 
could  not  be  assured  in  the  current 
economic  climate. 

•  The  sale  transaction  would 
eliminate  a  6  percent  concentration  of 
the  Trust's  assets  in  two  adjacent 
parcels  of  real  estate. 

Before  forming  its  opinion,  the 
Trustee  stated  that  it  had  examined  the 
Trust's  overall  investment  portfolio, 
considered  the  liquidity  requirements  of 
the  Plans  participating  therein, 
examined  the  diversification  of  each 
Plan's  assets  in  light  of  the  proposed 
transaction,  and  considered  whether  the  - 
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transaction  would  comply  with  the 
Trust's  investment  objectives  and 
policies.  The  Trustee  explained  that  it 
would  monitor  the  transaction  and  take 
all  appropriate  actions,  if  required,  to 
safeguard  the  interests  of  the  Trust. 

V.  The  Sale 

On  May  8,  2002,  the  Trust  sold  its 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease  to 
Wilwat  for  $1,050,000,  which  reflected 
the  independently  appraised  value  of 
such  property,  as  determined  by  the 
independent  appraisers  in  their  initial 
and  updated  appraisal  reports.  The  sales 
price  was  greater  than  the  Trust's  total 
investment  return  with  respect  to  the 
property  of  $198,691.  Wilwat  paid  the 
consideration  in  cash  and  the  Trust  did 
not  pay  any  real  estate  fees  or 
commissions  in  connection  with  the 
sale  transaction.  In  addition,  the  Trustee 
monitored  the  transaction  on  behalf  of 
the  Trust. 

VI.  General  Conditions 

If  granted,  this  proposed  exemption 
will  be  subject  to  the  following  general 
conditions: 

(a)  All  terms  and  conditions  of  the 
sale  were  at  least  as  favorable  to  the 
Trust  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party; 

(b)  The  sale  was  a  one-time 
transaction  for  cash; 

(c)  The  fair  market  value  of  the  Trust's 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease 
was  determined  by  qualified, 
independent  appraisers  in  initial  and 
updated  appraisal  reports; 

(d)  The  Trust  did  not  pay  any  real 
estate  fees,  commissions,  costs  or  other 
expenses  in  connection  with  the  sale; 

(e)  The  Trust  received,  as 
consideration  for  the  sale,  an  amount 
that  was  no  less  than  the  greater  of  (1) 
the  fair  market  value  of  the  Trust's 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease;  or 
(2)  the  Trust's  total  investment  in  such 
property,  as  of  the  date  of  the  sale; 

(fj  In  the  event  the  Trust  could  not 
obtain  a  release  from  the  owner  of  the 
Ground  Lease  from  its  obligations 
thereunder  upon  the  completion  of  the 
proposed  sale,  Wilwat  agreed  to  assume 
all  liabilities  under  such  lease  and 
would  indemnify  the  Trust  against  any 
liability  to  the  owner  of  the  Ground 
Lease;  and 

(g)  The  Trustee,  as  the  independent 
fiduciary  for  the  Trust  with  respect  to 
the  sale,  determined  that  such 
transaction  was  in  the  best  interest  of 
the  Trust  and  was  protective  of  the 
participants  and  beneficiaries  of  the 


Trust,  and  monitored  such  transaction 
on  behalf  of  the  Trust. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  sent  by  first-class  mail  te  each 
participant  of  the  Plans  participating  in 
the  Trust  within  15  days  of  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  The  notification 
will  contain  a  copy  of  the  proposed 
exemption  as  published  in  the  Federal 
Register,  and  a  copy  of  the 
supplemental  statement,  as  required 
pursuant  to  29  CFR  2570.43(b)(2).  The 
supplemental  statement,  will  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing 
with  respect  to  the  pending  exemption. 
Comments  and  hearing  requests  are  due 
within  45  days  of  the  publication  of  the 
notice  in  the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  require,  emiong  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  can  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(4)  This  proposed  exemption,  if 
granted  will  be  supplemental  to,  and  not 
in  derogation  of,  any  other  provisions  of 
the  Act  and  the  Code,  including 
administrative  exemptions. 
Furthermore,  the  fact  that  a  transaction 


is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction;  and 

(5)  This  proposed  exemption,  if 
granted,  is  subject  to  the  express 
condition  that  the  facts  and 
representations  set  forth  in  the  notice  of 
proposed  exemption  relating  to  PTE  90- 
15  and  this  notice,  accurately  describe, 
where  relevant,  the  material  terms  of  the 
transactions  to  be  consummated 
pursuant  to  this  exemption. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  by 
regular  mail,  electronic  mail  or  facsimile 
to  the  addresses  or  facsimile  number 
noted  above,  within  the  timeframe  set 
forth  above,  after  the  publication  of  this 
proposed  exemption  in  the  Federal 
Register.  All  comments  will  be  made  a 
part  of  the  record.  Comments  received 
will  be  available  for  public  inspection 
with  the  referenced  applications  at  the 
address  set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and  represisntations 
set  forth  in  the  application,  the 
Department  is  considering  granting  the 
requested  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10,  1990). 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  May 
8,  2002,  to  the  sale  by  the  Watkins 
Master  Trust  (the  Trust)  of  its  leasehold 
interests  in  certain  improved  real 
property,  consisting  of  a  building  (the 
Building),  the  improvements 
constructed  thereon  (the 
Improvements),  and  ground  lease  (the 
Ground  Lease),  to  Wilwat  Properties, 
Inc.  (Wilwat),  a  party  in  interest  with 
respect  to  the  Trust,  in  connection  with 
an  amendment  to  an  option  to  purchase 
provision  contained  in  a  written  lease 
between  the  Trust  and  Wilwat,  as 
described  in  Prohibited  Transaction 
Exemption  90-15  (55  FR  12967,  April  6, 
1990). 

This  proposed  exemption  is  subject  to 
the  following  conditions: 

(a)  All  terms  and  conditions  of  the 
sale  were  at  least  as  favorable  to  the 
Trust  as  those  obtainable  in  an  arm's 
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length  transaction  with  an  unrelated 
party; 

(b)  The  sale  was  a  one-time 
transaction  for  cash; 

(c)  The  fair  market  value  of  the  Trust's 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease 
was  determined  by  qualified, 
independent  appraisers  in  initial  and 
updated  appraisal  reports; 

(d)  The  Trust  did  not  pay  any  real 
estate  fees,  commissions,  costs  or  other 
expenses  in  connection  with  the  sale; 

(e)  The  Trust  received,  as 
consideration  for  the  sale,  an  amount 
that  was  no  less  than  the  greater  of  (1) 
the  fair  market  value  of  the  Trust's 
leasehold  interests  in  the  Building,  the 
Improvements  and  the  Ground  Lease;  or 
(2)  the  Trust's  total  investment  in  such 
property,  as  of  the  date  of  the  sale; 

(i)  In  the  event  the  Trust  could  not 
obtain  a  release  from  the  owner  of  the 
Ground  Lease  from  its  obligations 
thereunder  upon  the  completion  of  the 
sale,  Wilwat  agreed  to  assume  all 
liabilities  under  such  lease  and  would 
indemnify  the  Trust  against  any  liability 
to  the  owner  of  the  Ground  Lease;  and 

(g)  The  Trustee,  as  the  independent 
fiduciary  for  the  Trust  with  respect  to 
the  sale,  determined  that  such 
transaction  was  in  the  best  interest  of 
the  Trust  and  was  protective  of  the 
participants  and  beneficiaries  of  the 
Trust,  and  monitored  such  transaction 
on  behalf  of  the  Trust. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  May  8, 
2002. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  for 
exemption  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transactions.  In  the  case  of 
continuing  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  applications  change, 
the  exemption  will  cease  to  apply  as  of 
the  date  of  such  change.  In  the  event  of 
any  such  change,  an  application  for  a 
new  exemption  must  be  made  to  the 
Department. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  PTE  90- 
15,  refer  to  the  proposed  exemption  and 
the  grant  notice  which  are  cited  above. 

Signed  at  Washington.  DC,  this  13th  day  of 
lune  2002. 
Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 
[PR  Doc.  02-15319  Filed  6-17-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 
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National  Environmental  Policy  Act; 
Final  Environmental  Assessment  for 
Launch  of  NASA  Routine  Payloads  on 
Expendable  Launch  Vehicles  from 
Cape  Canaveral  Air  Force  Station 
Florida  and  Vandenberg  Air  Force 
Base  California 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Finding  of  No  Significant 
Impact. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321,  et 
seq.),  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  and 
NASA  policy  and  procedures  (14  CFR 
part  1216  subpart  1216.3),  NASA  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  proposed 
Launch  of  NASA  Routine  Payloads  on 
Expendable  Launch  Vehicles  from  Cape 
Canaveral  Air  Force  Station  (CCAFS), 
Florida,  and  Vandenberg  Air  Force  Base 
(VAFB),  California,  during  the  period 
2002  through  2012.  Spacecraft  that  are 
designated  NASA  routine  payloads 
would  meet  the  criteria  described  by  a 
Routine  Payload  Checklist  (RPC)  to 
ensure  that  the  spacecraft,  their  launch 
and  operations,  and  their 
decommissioning  would  not  present 
any  new  or  substantial  environmental 
and  safety  concerns.  If  a  candidate 
mission  were  to  exceed  the  specific  RPC 
criteria,  further  environmental  review 
would  be  required.  This  FONSI  also 
includes  three  individual  science 
missions  that  meet  the  RPC  criteria  and 
are  described  in  the  associated  Final 
Environmental  Assessment  (Final  EA): 
the  Comet  Nucleus  Tour  (CONTOUR) 
mission,  which  would  launch  on  a  Delta 
II  2425  from  CCAFS.  Florida,  in  July 
2002,  the  Mercury  Surface  Space 
Environment,  Geochemistry,  and 
Ranging  (MESSENGER)  mission,  which 
would  launch  on  a  Delta  II  2925H-9.5 
from  CCAFS  in  March  2004.  and  the 
Deep  Impact  mission,  which  would 
launch  on  a  Delta  II  2925  from  CCAFS 
in  January  2004. 

DATES:  This  action  is  effective  as  of  June 
18,  2002. 

ADDRESSES:  The  Final  EA  may  be 
reviewed  at  the  locations  listed  under 
the  supplementary  information  in  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Dahl,  Program  Executive, 


NASA  Headquarters,  Code  SM, 
Washington,  DC  20546  or  at  (202)-358- 
4800.  The  Final  EA  is  also  available  in 
Acrobat®  format  at  http:// 
spacescience.nasa.gov/admin/pubs/ 
routine — EA/index.htm. 


SUPPLEMENTARY  INFORMATION:  NASA 
initiated  a  30-day  public  review  and 
comment  period  for  the  Draft 
Envir6nmental  Assessment  for  Launch 
of  NASA  Routine  Payloads  on 
Expendable  Launch  Vehicles  from  Cape 
Canaveral  Air  Force  Station  Florida  and 
Vandenberg  Air  Force  Base  California 
(67  FR  11518-11519,  March  14,  2002). 
Comments  and  responses  are  compiled 
in  a  new  Appendix  D  of,  and  text 
changes  were  incorporated  in  the  Final 
EA  where  appropriate.  NASA  has 
reviewed  the  Final  EA  and  has 
determined  that  it  represents  an 
accurate  and  adequate  analysis  of  the 
scope  and  level  of  associated 
environmental  impacts.  The  Final  EA  is 
incorporated  by  reference  in  this  FONSI. 
NASA  proposes  to  launch  a  variety  of 
scientific  missions  that  are  designated 
NASA  routine  payloads  on  expendable 
launch  vehicles  (ELVs).  The  spacecraft 
and  their  associated  launches  (i.e., 
missions)  would  be  considered  to  be 
routine  if  they  would  present  no  new  or 
substantial  environmental  impacts,  and 
their  design  and  characteristics  would 
not  exceed  the  specific  criteria 
described  by  the  RPC.  Such  missions  are 
referred  to  as  NASA  routine  payload 
spacecraft.  Once  a  sufficiently  detailed 
design  concept  is  proposed  for  a  NASA 
science  mission,  NASA  would  evaluate 
the  proposed  design  against  the  RPC  to 
determine  if  the  proposed  design  is 
within  the  definition  of  a  routine 
payload  as  described  in  the  Final  EA. 
The  RPC  includes  an  envelope 
spacecraft  description,  which  includes 
flight  components,  materials  and 
associated  quantities,  and  flight  systems 
representing  a  comprehensive  bounding 
reference  design  for  routine  payload 
spacecraft.  A  proposed  spacecraft  that 
presents  equal  or  lesser  values  of 
potentially  hazardous  materials  or 
sources  in  comparison  to  the  envelope 
spacecraft  description  may  be 
considered  NASA  routine  payload 
spacecraft.  If  the  mission  were  to  be 
defined  as  a  routine  payload  following 
an  evaluation  against  the  envelope 
spacecraft  description,  this  finding 
would  be  documented  by  processing  a 
Record  of  Environmental  Consideration 
(REC)  in  accordance  with  NASA's 
procedures  and  guidelines,  citing  this 
Final  EA.  If  the  proposed  mission  were 
to  be  found  to  be  inconsistent  with  the 
NASA  routine  payload  categorization, 
plans  would  begin  for  consideration  of 
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additional  environmental 
documentation. 

Routine  payload  spacecraft  would  be 
placed  into  Earth  orbit  or  into  Earth- 
escape  trajectories  (i.e.,  solar  orbit) 
using  one  of  a  group  of  ELVs  routinely 
launched  from  CCAFS,  Florida,  and 
VAFB,  California.  The  use  of  these  ELVs 
and  launch  sites  for  the  launch  of  the 
routine  payload  spacecraft  has  been 
analyzed  and  is  within  the  scope  of 
existing  NEPA  documents  for  operations 
at  these  laimch  facilities.  The  specific 
ELV  and  trajectory  selected  for  a 
particular  mission  would  depend  on  the 
specific  mission  objectives  and 
requirements  for  that  routine  payload 
mission.  Routine  payload  spacecraft 
final  assembly,  propellant  loading,  and 
checkout  of  payload  systems  would  be 
performed  at  the  Keimedy  Space  Center 
(KSC),  Florida,  (laimch  processing 
center  for  NASA  spacecraft  to  be 
laxmched  at  CCAFS)  or  VAFB  and  their 
associated  payload  processing  facilities. 
The  spacecraft  would  then  be 
transported  to  an  existing  space  launch 
complex  at  VAFB  or  CCAFS  where  it 
would  be  integrated  with  the  launch 
vehicle.  Due  to  varying  payload  weights 
and  mission  specific  requirements, 
NASA  routine  payload  spacecraft  may 
require  different  laimch  vehicles. 

The  ELVs  proposed  for  launching  the 
routine  payload  spacecraft  represent 
domestic  (U.S.)  ELVs  that  would  be 
suitable  for  launching  the  routine 
payload  spacecraft,  potentially  be 
available  during  the  2002-2012  period, 
have  documented  environmental 
impacts,  and  utilize  existing  launch 
facilities.  The  ELVs  included  in  this 
action  are  the  Atlas  series.  Delta  series, 
Taurus,  Athena  series,  Pegasus  XL,  and 
Titan  II.  These  launch  vehicles  would 
accommodate  the  desired  range  of 
payload  masses,  provide  the  needed 
trajectory  capabilities,  and  provide 
highly  reliable  launch  services. 
Individual  ELVs  would  be  carefully 
matched  to  the  launch  requirements  of 
each  particular  routine  payload 
spacecraft. 

The  launch  vehicles  selected  for 
summary  in  the  Final  EA  are  the  Atlas 
V  (largest  solids  from  CCAFS),  Delta  IV 
(largest  solids  from  VAFB),  Delta  II  2925 
(largest  hypergolic  propellant  load  from 
CCAFS),  and  the  Titan  11  (largest 
hypergolic  propellant  load  from  VAFB). 
These  ELVs  represent  the  largest 
expected  impact  to  the  human 
environment  associated  with  the 
proposed  action.  For  normal  launches, 
the  environmental  impacts  would  be 
associated  with  exhaust  emissions  fit>m 
the  launch  vehicles.  The  primary 
exhaust  emissions  produced  by  the 
solid  propellant  and  first  stage  include 


carbon  monoxide,  hydrochloric  acid, 
aluminum  oxide  in  soluble  and 
insoluble  forms,  carbon  dioxide,  and 
deluge  water  mixed  with  propellant  by- 
products. The  primary  emission 
products  ft-om  the  liquid  engines 
include  carbon  dioxide,  carbon 
monoxide,  water  vapor,  oxides  of 
nitrogen,  and  carbon  particulates.  Air 
impacts  will  be  short-term  and  not 
substantial.  Short-term  water  quality 
and  noise  impacts,  as  well  as  short-term 
effects  on  wetlands,  plants,  and  animals, 
would  occur  in  the  vicinity  of  the 
launch  complex.  These  short-term 
impacts  are  of  a  nature  to  be  self- 
correcting,  and  none  of  these  effects 
would  be  substantial.  There  would  be 
no  impacts  on  threatened  or  endangered 
species  or  critical  habitat,  cultural 
resources,  wetlands,  or  floodplains. 
Launch  accident  scenarios  have  also 
been  addressed  and  indicate  no 
potential  for  substantial  environmental 
impact  to  the  human  environment.  The 
launch  of  NASA  routine  payloads  on 
expendable  launch  vehicles  would  not 
increase  launch  rates  at  CCAFS  and 
VAFB  above  existing  or  previously 
approved  and  documented  levels. 

Alternatives  to  the  proposed  action 
that  were  evaluated  include:  (1) 
Utilizing  a  foreign  launch  vehicle  or,  (2) 
NASA  would  not  launch  spacecraft 
missions  defined  as  routine  payloads 
(the  "no  action"  alternative).  The  nature 
of  environmental  impacts,  payload 
processing,  laimch  sites,  and  other 
related  information  for  foreign  launch 
systems  is  generally  not  as  well  known 
or  as  well  documented  as  for  launches 
fi-om  the  U.  S.,  and  would  require 
additional  review  and  environmental 
documentation.  In  addition,  U.S. 
Government  policy  (NASA  Policy 
Directive  NPD  8610.7)  requires  that  the 
launch  of  U.S.  Government-sponsored 
spacecraft  utilize  all  reasonable  sources 
of  U.S.  launch  services.  Therefore, 
foreign  launch  vehicles  were  not 
considered  reasonable  alternatives  for 
the  use  of  routine  payload  spacecraft. 
The  No-Action  alternative  would  mean 
that  NASA  would  then  propose 
spacecraft  missions  for  individualized 
review  under  NEPA.  Duplicate  analyses 
and  redundant  documentation  for 
missions  that  would  otherwise  meet  the 
RPC  criteria  would  not  present  any  new 
information  or  identify  any  substantially 
difiierent  environmental  impacts. 

NASA  routine  payload  spacecraft 
would  follow  the  NASA  guidelines 
regarding  orbital  debris  and  minimizing 
the  risk  of  human  casualty  for 
uncontrolled  reentry  into  the  Earth's 
atmosphere.  None  of  the  NASA  routine 
payload  missions  covered  under  the 
Final  EA  will  have  radioactive  materials 


aboard  the  spacecraft,  except  for  the 
possibility  of  very  small  quantities, 
limited  to  the  approval  authority  level 
of  the  NASA  Office  of  Safety  and 
Mission  Assurance,  Nuclear  Flight 
Safety  Assurance  Manager,  used  on 
certain  missions  typically  for 
instrumentation  purposes. 
Consequently,  no  potential  adverse 
impacts  from  radioactive  substances  are 
anticipated.  The  RPC  provides  a  set  of 
questions  that  must  be  addressed  in 
determining  whether  or  not  a  proposed 
future  NASA  routine  payload  mission 
falls  within  the  scope  of  the  Final  EA 
and  this  FONSI.  No  other  individual  or 
cumulative  impacts  of  environmental 
concern  have  been  identified. 

The  CONTOUR  mission  would  send  a 
spacecraft  to  flyby  at  least  two  short- 
period  comets  Encke  and 
Schwassmann-Wachmann  3.  Four 
instruments  would  image  and  spectrally 
map  portions  of  the  comet  nucleus  and 
measure  the  composition  of  gas  and 
dust  particles  surrounding  the  comet. 
The  CONTOUR  spacecraft  would  be 
launched  from  CCAFS  on  a  Delta  II  2425 
during  July  2002.  Several  Earth  gravity- 
assist  flybys  would  be  used  to  shape 
CONTOUR'S  trajectory  toward  the 
comet  encounters.  The  CONTOUR 
mission  meets  the  RPC  criteria  and  the 
launch  of  the  Delta  II  2425  launch 
vehicle  is  within  the  previously 
approved  and  permitted  launch  rates. 
The  MESSENGER  mission  would  place 
a  spacecraft  in  orbit  around  the  planet 
Mercury.  Eight  instruments  would  study 
Mercury's  internal  structure, 
composition,  geology,  atmosphere, 
magnetic  field,  and  interaction  with  the 
solar  vdnd.  The  MESSENGER  spacecraft 
would  be  launched  ft'om  CCAFS  on  a 
Delta  II  2925H-9.5  during  March  2004 
into  a  direct  interplanetary  trajectory. 
The  MESSENGER  mission  meets  the 
RPC  criteria  and  the  launch  of  the  Delta 
II  2925H-9.5  launch  vehicle  is  within 
the  previously  approved  and  permitted 
launch  rates.  The  Deep  Impact  mission 
would  investigate  the  physical  and 
chemical  characteristics  of  the  comet 
Temple  I  by  excavating  a  large  crater  in 
the  comet's  surface  using  a  high-velocity 
copper  impactor.  The  Deep  Impact 
spacecraft  would  carry  the  impactor  and 
high  and  medium  resolution  instrument 
to  collect  multi-spectral  images  of  the 
comet's  surface  before  and  after  the 
impactor's  collision.  After  completion  of 
the  Temple  I  encounter,  the  flyby 
spacecraft  will  remain  in  solar  orbit. 
The  Deep  Impact  spacecraft  would  be 
launched  ft-om  CCAFS  on  a  Delta  II  2925 
during  January  2004.  The  Deep  Impact 
mission  meets  the  RPC  criteria  and  the 
launch  of  the  Delta  II  2925  launch 
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vehicle  is  within  the  previously 
approved  and  permitted  launch  rates. 

The  level  and  scope  of  environmental 
impacts  associated  with  the  launch  of 
NASA  routine  payload  spacecraft  are 
well  within  the  envelope  of  impacts  that 
have  been  addressed  in  previous 
FONSIs  concerning  other  launch 
vehicles  and  spacecraft.  NASA  routine 
payload  spacecraft  would  not  increase 
launch  rates  nor  utilize  launch  systems 
beyond  the  scope  of  approved  programs 
at  VAFB  or  CCAFS.  No  NASA  routine 
payload  specific  processing  or  launch 
activities  have  been  identified  that 
would  require  new  permits  and/or 
mitigation  measures  beyond  those 
currently  in  place  or  in  coordination  at 
VAFB  and  CCAFS.  No  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  associated  with 
the  launch  vehicle  have  been  identified 
which  would  affect  the  earlier  findings. 
As  specific  spacecraft  and  missions  are 
fully  defined,  thev  will  be  reviewed 
against  the  RPC  and  the  Final  EA.  If 
NASA  determines  that  future  payloads 
have  the  potential  for  substantially 
different  environmental  impacts,  further 
environmental  reviews  will  be 
conducted  and  documented,  as 
appropriate.  On  the  basis  of  the  Final 
EA,  NASA  has  determined  that  the 
environmental  impacts  associated  with 
the  proposed  action  and  the  specified 
missions  identified  as  within  the  scope 
of  the  Final  EA  would  not  individually 
or  cumulatively  have  a  significant 
impact  on  the  quality  of  the  human . 
environment. 

The  Final  EA  may  be  reviewed  at  the 
following  locations: 

(a)  NASA  Headquarters.  Librar\', 
Room  1J20,  300  E  Street,  SW.. 
Washington,  DC  20546  (202-358-0 1">7). 

(b)  Spaceport  USA,  Room  2001,  John 
F.  Kennedy  Space  Center,  Florida 
32899.  Please  call  Penny  Myers    . 
beforehand  at  321-867-9280  so  that 
arrangements  can  be  made. 

(c)  Jet  Propulsion  Laboratory.  Visitors 
Lobby,  Building  249.  4800  Oak  Groye 
Drive,  Pasadena,  CA  91109  (818-354- 
5179). 

(d)  Vandenberg  Air  Force  Base. 
Technical  Library,  Building  7015,  806 
13th  Street,  Vandenberg  AFB,  CA 
93437. 

The  Final  EA  may  also  be  examined 
at  the  following  NASA  Centers  by 
contacting  the  appropriate  Freedom  of 
Information  Act  Office: 

(e)  NASA,  Ames  Research  Center. 
Moffet  Field,  CA  94035  (650-604-1181). 

(f)  NASA,  Dr\'den  Flight  Research 
Center,  P.O.  Box  273,  Edwards,  CA 
93523  (661-258-3689). 


(g)  NASA,  Glenn  Research  Center. 
21000  Brookpark  Road,  Cleveland,  OH 
44135  (216-433-2755). 

(h)  NASA,  Goddard  Space  Flight 
Center,  Greenbelt,  MD  20771  (301-286- 
6255). 

(i)  NASA,  Johnson  Space  Center, 
Houston,  TX  77058  (281-483-8612). 

(j)  NASA,  Langley  Research  Center, 
Hampton,  VA  23681  (757-864-2497). 

(k)  NASA,  Marshall  Space  Flight 
Center,  Huntsville,  AL  35812  (256-544- 
1837). 

(1)  NASA,  Stennis  Space  Center.  MS 
39529  (228-688-2164). 

A  limited  number  of  hard  copies  of 
the  Final  EA  are  available  for  persons 
wishing  a  copy  by  contacting  Mr.  Dahl, 
at  the  address  or  telephone  number 
indicated  herein. 

Edward  ).  Weiler, 

Associate  Administrator  for  Space  Science. 
Ghassem  R.  Asrar, 

Associate  Administrator  for  Earth  Science. 
(FR  Doc.  02-1.5348  Filed  fi-17-02;  8:45  am] 
BILLING  CODE  7$10-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting;  Sunshine  Act 

Time  and  Date:  10  a.m..  Thursday, 
June  20,  2002. 

Place:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

Status:  Open. 

A/atters  to  be  Considered: 

1 .  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charier. 

2.  Oregon's  Member  Business  Loan 

^  :«. 

3.  Pr  )posed  Rule:  Part  704  of  NCUA's 
Rule'  and  Regulations.  Corporate  Credit 
Unior.s. 

Time  and  Date:  9  a.m.,  Thursday, 
June  20.  2002. 

Place:  Board  Room,  7th  Floor,  Room 
70-*  7,  1775  Duke  Street,  Alexandria.  VA 
J2314-3428. 

Status:  Closed. 

Matters  to  be  Considered: 

1.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  Exemption  (6). 

2.  Pilot  Program  Request  pursuant  to 
Part  703  of  NCUA's  Rules  and 
Regulations.  Closed  pursuant  to 
Exemptions  (8),  (9)(A)(ii).  and  9(B). 

Recess:  9:30  a.m. 


FOR  FURTHER  INFORRIATION  CX)NTACT: 

Becky  Baker,  Secretary  of  the  Board, 
Telephone:  703-518-6304. 

Becky  Baker, 

St!crntar\'  of  the  Board. 

IFR  Doc.  02-15.187  Filed  6-13-02:  5:02  pm| 

BILUNG  CODE  7535-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  three  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.  Washington, 
DC,  20506  as  follows: 

Presenting:  July  29-30.  2002.  Room 
716  (Creativity  and  Organizational 
Capacity  categories).  A  portion  of  this 
meeting,  from  11  a.m.  to  12  p.m.  on  July 
30th,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
5:45  p.m.  on  July  29th  and  from  9  a.m. 
to  11  a.m.  and  12  p.m.  to  1  p.m.  on  July 
30th,  will  be  closed. 

Multidisciplinan-:  July  30-August  2. 
2002.  Room  716  (Creativity  category).  A 
portion  of  this  meeting,  from  11  a.m.  to 
12:30  p.m.  on  August  2nd,  will  be  open 
to  the  public  for  policy  discussion.  "The 
remaining  portions  of  this  meeting,  from 
2:30  p.m.  to  6  p.m.  on  July  30th,  from 
9  a.m.  to  6  p.m.  on  July  3ist  and  August 
1st,  and  from  9  a.m.  to  11  a.m.  and  12:30 
p.m.  to  4:30  p.m.  on  August  2nd,  will 
be  closed. 

Multidisciplinary:  August  6,^002, 
Room  730  (Organizational  Capacity 
category).  A  portion  of  this  meeting, 
from  4:30  p.m.  to  5:30  p.m..  will  be 
open  to  the  public  for  policy  discussion. 
The  remaining  portions  of  this  meeting, 
from  9  a.m.  to  4:30  p.m.  and  5:30  p.m. 
to  6:30  p.m.,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
2,  2002,  these  sessions  will  be  closed  to 
the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 
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Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate  ' 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

Dated:  June  13.  2002. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  National  Endowment  for 

the  Arts. 

[FR  Doc.  02-15347  Filed  6-17-02:  8:45  am] 

BUUNO  COOe  7537-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the 
Humanities 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  imder  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 


grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
conunercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  June  27,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  for  History  Museums, 
Historical  Societies,  and  Professional 
Development,  submitted  to  the  Office  of 
Challenge  Grants  at  the  May  1,  2002 
deadline. 

Heather  Gottry, 

Acting  Advisory  Committee  Management 
Officer. 

[FR  Doc.  02-15216  Filed  6-17-02;  8:45  am] 

BILUNG  C006  7536-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Solicitation  of  Public  Comments  on 
Guidelines  for  Ensuring  and 
Maximizing  ttie  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  ttie  National 
Endowment  for  ttie  Arts 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notice  and  request  for  public 

comment. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (Endowment)  announces  that 
its  draft  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  National 
Endowment  for  the  Arts  have  been 
posted  on  the  Endowment  website, 
www.arts.gov.  The  Endowment  invites 
public  comments  on  its  draft  Guidelines 
and  will  consider  the  comments 
received  in  developing  its  final 
Guidelines. 

DATES:  Comments  are  due  on  or  before 
July  15,  2002.  Final  Guidelines  are  to  be 
published  by  October  1,  2002. 
ADDRESSES:  Submit  comments  to  the 
Office  of  General  Counsel,  National. 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  ogc@arts.endow.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hope  O'Keeffe,  Acting  General  Counsel, 
telephone  202-682-5418, 
ogc@arts.endow.gov.  Hearing-impaired 
individuals  may  contact  the  Endowment 
by  TDD/TTY  at  202-682-5496. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for  FY 
2001  (Pub.  L.  106-554)  requires  each 
Federal  agency  to  publish  guidelines  for 
ensuring  and  maximizing  the  quality, 
obiectivity,  utility,  and  integrity  of  the 
information  it  disseminates.  Agency 
guidelines  must  be  based  on 
government-wide  guidelines  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  In  compliance  with  this 
statutory  requirement  and  OMB 
instructions,  the  Endowment  has  posted 
its  draft  Information  Quality  Guidelines 
on  the  Endowment's  website 
(www.arts.gov). 

The  Guic^lines  describe  the  agency's 
procedures  for  ensuring  the  quality  of 
information  that  it  disseminates  and  the 
procediues  by  which  an  affected  person 
may  obtain  correction  of  information 
disseminated  by  the  Endowment  that 
does  not  comply  with  the  Guidelines. 
The  Endowment  invites  public 
comments  on  its  draft  Guidelines  and 
will  consider  the  comments  received  in 
developing  its  proposed  final 
Guidelines,  which  must  be  submitted  to 
OMB  for  review.  The  agency's  final 
Guidelines  are  to  be  published  by 
October  1,  2002.  Persons  who  cannot 
access  the  draft  Guidelines  through  the 
Internet  may  request  a  paper  or 
electronic  copy  by  contacting  the  Office 
of  the  General  Counsel. 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  National 
Endowment  for  the  Arts 

These  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  National 
Endowment  for  the  Arts  are  prepared 
under  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001,  Section  515(b),  and 
are  designed  to  ensure  and  maximize 
the  quality,  objectivity,  utility  and 
integrity  of  information  disseminated  by 
the  Endovyonent. 

1.  The  Endowment  has  adopted  a 
basic  standard  of  quality  (including 
objectivity,  utility,  and  integrity)  as  a 
performance  goal  for  all  information 
that  it  disseminates.  The  Endowment 
has  taken  appropriate  steps  to 
incorporate  information  quality  criteria 
into  Endowment  information 
dissemination  practices. 
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2.  As  a  matter  of  good  and  effective 
agency  information  resources 
management,  the  Endowment  reviews 
the  quality  (including  the  objectivity, 
utility,  and  integrity)  of  information 
before  it  is  disseminated.  Information 
quality  is  integral  to  every  step  "of  the 
Endowment's  development  of 
information,  including  creation, 
collection,  maintenance,  and 
dissemination.  The  Endowment 
substantiates  the  quality  of  the 
information  it  has  disseminated  through 
documentation  or  other  means 
appropriate  to  the  information. 

3.  Generally,  the  office  disseminating 
the  information,  such  as  the  Office  of 
Communications,  the  Office  of  Policy 
Research  &  Analysis,  the  Office  of 
Guidelines  and  Panel  Operations,  or  the 
Office  of  Congressional  Liaison,  will  be 
responsible  for  reviewing  the  quality  of 
information  before  dissemination,  with 
appropriate  oversight  by  the 
Endowment's  Chairman  or  the 
Chairman's  designees.  The  originating 
offices  will  use  internal  peer  reviews 
and  other  review  mechanisms  to  ensure 
that  disseminated  information  meets 
quality  standards  including  objectivity, 
utility,  and  integrity  in  both 
presentation  and  substance.  Each  office 
is  responsible  for  ensuring  that  the  pre- 
dissemination  review  is  performed  and 
documented  at  a  level  appropriate  for 
the  type  of  information  disseminated. 

4.  To  facilitate  citizen  review,  affected 
persons  may  seek  and  obtain,  where 
appropriate,  timely  correction  of 
information  maintained  and 
disseminated  by  the  Endowment  that 
does  not  comply  with  OMB  or 
Endowment  guidelines. 

a.  Requests  for  correction  should  be 
sent  in  writing,  by  mail,  fax,  or  email  to: 
Information  Change  Request,  Office  of 
General  Counsel,  National  Endowment 
for  the  Arts,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  (202)  682- 
5418,  (202)  682-5572  (fax), 
ogc@arts.endow.gov. 

b.  The  request  should  clearly  identify 
the  information  asserted  to  be  incorrect, 
including  the  name  of  the  publication  or 
other  source  of  information,  the  date  of 
issuance,  and  a  detailed  description  of 
the  information  to  be  corrected.  The 
request  should  state  specifically  why 
the  information  should  be  corrected  and 
suggest  specific  changes. 

c.  The  request  should  include  the 
requester's  name,  mailing  address,  fax 
Qumber,  email  address,  and  telephone 
lumber.  The  Endowment  needs  this 
information  to  respond  to  the  request 
and  to  contact  the  requester  as 
necessary. 

d.  If  a  request  does  not  reasonably 
describe  the  information  asserted  to  be 


incorrect,  the  Endowment  may  request 
additional  information. 

5.  The  Endowment  will  investigate 
and  respond  to  requests  for  correction  in 
a  flexible  manner,  taking  into 
consideration  the  nature  and  extent  of 
the  complaint,  the  nature  and  timeliness 
of  the  information  involved,  the 
significance  of  the  correction  to  the  use 
of  the  information,  and  the  magnitude  of 
the  correction  needed.  Should  the 
Endowment  determine  that  a  correction 
is  necessary,  appropriate  responses 
might  include  personal  contacts  by 
letter  or  telephone,  press  releases, 
website  postings,  errata  sheets  in 
publications,  or  mass  mailings  to  correct 
a  widely  disseminated  error  or  address 

a  frequently  raised  complaint. 

6.  The  Endowment  will  generally 
notify  the  requester  of  the  agency 
decision  on  whether  and  how  any 
corrections  will  be  made  within  30 
business  days  of  receipt  of  the  request. 
If  the  requester  does  not  agree  vdth  the 
agency's  decision  regarding  corrective 
action,  the  requester  may  file  for 
reconsideration  by  the  Chairman  within 
30  days  of  the  Endowment's  decision. 
Such  reconsideration  requests  will 
generally  be  resolved  within  45  business 
days.  «. 

7.  The  Endowment's  pre- 
dissemination  review,  under  paragraph 
2,  applies  to  information  that  the 
Endowment  first  disseminates  on  or 
after  October  1,  2002.  The  Endowment's 
administrative  mechanisms,  under 
paragraph  4-6,  apply  to  information  that 
the  Endowment  disseminates  on  or  after 
October  1,  2002,  regardless  of  when  the 
Endowment  first  disseminated  the 
information. 

8.  The  Chief  Information  Officer  of  the 
National  Endowment  for  the  Arts  is 
responsible  for  Endowment  compliance 
with  predissemination  review  under 
these  guidelines.  The  General  Counsel 
of  the  National  Endowment  for  the  Arts 
is  responsible  for  resolution  of  requests 
for  correction. 

9.  On  an  annual  fiscal-year  basis,  the 
Endowment  will  submit  a  report  to  the 
Director  of  OMB  providing  i  iformation 
(both  quantitative  and  qualitative, 
where  appropriate)  on  the  number  and 
nature  of  complaints  received  by  the 
Endowment  regarding  Endowment 
compliance  with  these  guidelines  and 
how  such  complaints  were  resolved. 
The  Endowment  will  submit  these 
reports  no  later  than  January  1  of  each 
following  year,  with  the  first  report  due 
January  1,  2004. 

10.  Definitions 

a.  "Quality"  is  an  encompassing  term 
comprising  utility,  objectivity,  and 
integrity.  Therefore,  the  guidelines 


sometimes  refer  to  these  four  statutory 
terms,  collectively,  as  "quality." 

b.  "Utility"  refers  to  the  usefulness  of 
the  information  to  its  intended  users, 
including  the  public.  In  assessing  the 
usefulness  of  information  that  the 
Endowment  disseminates  to  the  public, 
the  Endowment  will  consider  the  uses 
of  the  information  not  only  fi-om  the 
perspective  of  the  Endowment  but  also 
fi-om  the  perspective  of  the  public.  As  a 
result,  when  reproducibility  and 
transparency  of  information  are  relevant 
for  assessing  the  information's 
usefulness  from  the  public's 
perspective,  the  Endowment  will  take 
care  to  ensure  that  reproducibility  and 
transparency  have  been  addressed  in  its 
review  of  the  information. 

c.  "Objectivity"  involves  two  distinct 
elements,  presentation  and  substance. 

(1)  "Objectivity"  includes  whether 
disseminated  information  is  being 
presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner.  This 
involves  whether  the  information  is 
presented  within  a  proper  context. 
Sometimes,  in  disseminating  certain 
types  of  information  to  the  public,  other 
information  must  also  be  disseminated 
in  order  to  ensure  an  acciu-ate,  clear, 
complete,  and  unbiased  presentation. 
Also,  the  Endowment  will,  where 
appropriate,  identify  the  sources  of  the 
disseminated  information  (to  the  extent 
possible,  consistent  with  confidentiality 
protections)  and,  in  a  scientific  or 
statistical  context,  the  supporting  data 
and  models,  so  that  the  public  can 
assess  for  itself  whether  there  may  be 
some  reason  to  question  the  objectivity 
of  the  soiuces.  Where  appropriate, 
supporting  data  should  have  full, 
accurate,  transparent  documentation, 
and  error  sources  affecting  data  quality 
should  be  identified  and  disclosed  to 
users. 

(2)  In  addition,  "objectivity"  involves 
a  focus  on  ensuring  accurate,  reliable, 
and  unbiased  information. 

(a)  In  a  scientific  or  statistical  context, 
the  original  or  supporting  data  shall  be 
generated,  and  the  analytical  results 
shall  be  developed,  using  sound 
statistical  and  research  methods. 

(b)  If  the  results  have  been  subject  to 
formal,  independent,  external  peer 
review,  the  information  can  generally  be 
considered  of  acceptable  objectivity. 

(c)  In  those  situations  involving 
influential  scientific  or  statistical 
information,  the  results  must  be  capable 
of  being  substantially  reproduced,  if  the 
original  or  supporting  data  are 
independently  analyzed  using  the  same 
models.  Reproducibility  does  not  mean 
that  the  original  or  supporting  data  have 
to  be  capable  of  being  replicated 
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through  new  experiments,  samples  or 
tests. 

(d)  Making  the  data  and  models 
publicly  available  will  assist  in 
determining  whether  analytical  results 
are  capable  of  being  substantially 
reproduced. 

(3)  These  guidelines  do  not  alter  the 
otherwise  applicable  standards  and 
procedures  for  determining  when  and 
how  information  is  disclosed.  Thus,  the 
objectivity  standard  does  not  override 
other  compelling  interests,  such  as 
privacy,  trade  secret,  and  other 
confidentiality  protections. 

d.  "Integrity"  refers  to  the  security  of 
information — protection  of  the 
information  from  unauthorized  access 
or  revision,  to  ensure  that  the 
information  is  not  compromised 
through  corruption  or  falsification. 

e.  "Information"  means  any 
communication  or  representation  of 
knowledge  such  as  facts  or  data,  in  any 
medium  or  form,  including  textual, 
numerical,  graphic,  cartographic, 
narrative,  or  audiovisual  forms.  This 
definition  includes  information  that  the 
Endowment  disseminates  from  a  web 
page,  but  does  not  include  the  provision 
of  hyperlinks  to  information  that  others 
disseminate.  This  definition  does  not 
include  opinions,  where  the 
Endowment's  presentation  makes  it 
clear  that  what  is  being  offered  is  an 
individual's  opinion  rather  than  fact  or 
the  Endowment's  views. 

f.  "Government  information"  means 
information  created,  collected, 
processed,  disseminated,  or  disposed  of 
by  or  for  the  Federal  Government. 

g.  "Information  dissemination 
product"  means  any  book,  paper,  map. 
machine-readable  material,  audiovisual 
production,  or  other  documentary 
material,  regardless  of  physical  form  or 
characteristic,  an  Endowment 
disseminates  to  the  public.  This 
definition  includes  any  electronic 
document.  CD-ROM,  or  web  page. 

h.  "Dissemination"  means 
Endowment  initiated  or  sponsored 
distribution  of  information  to  the  public 
in  all  media  and  formats.  Dissemination 
does  not  include: 

(1)  distribution  limited  to  government 
employees  or  Endowment  contractors  or 
grantees:  intra-or  inter-agency  use  or 
sharing  of  government  information; 

(2)  responses  to  requests  for 
Endowment  records  under  the  Freedom 
of  Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act  or 
other  similar  law;  or 

(3)  distribution  limited  to 
correspondence  with  individuals  or 
persons,  press  releases,  archival  records, 
public  filings,  subpoenas  or  adjudicative 
processes. 


i.  "Influential"  when  used  in  the 
phrase  "influential  statistical 
information"  means  the  Endowment 
expects  that  information  in  the  form  of 
analytical  results  will  likely  have  an 
important  effect  on  the  development  of 
domestic  or  international  government  or 
private  sector  policies  or  will  likely 
have  important  consequences  for 
specific  technologies,  substances, 
products,  or  firms. 

j.  "Capable  of  being  substantially 
reproduced"  means  that  independent 
reanalysis  of  the  original  or  supporting 
data  using  the  same  methods  would 
generate  similar  analytical  results, 
subject  to  an  acceptable  degree  of 
imprecision. 

Dated:7unel2.  2002. 

For  the  National  Endowment  for  the  Arts. 
Hope  O'Keefie. 
Acting  General  Counsel. 
[FR  Doc.  02-15247  Filed  6-17-02;  8:45  ami 

BILLING  CODE  7537-01-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Meeting;  Sunshine  Act 

TIME  AND  PLACE:  1:00  p.m..  Wednesday, 
June  26.  2002. 

PLACE:  NTSB  Conference  Center.  429 
LEnfant  Plaza  SW.,  Washington.  DC 
20594. 

* 

STATUS:  The  three  items  are  Open  to  the 
Public. 

MATTERS  TO  BE  CONSIDERED: 

7400A    Hazardous  Materials  Accident 
Report — Hazardous  Material 
Release  fi-om  Railroad  Tank  Car 
with  Subsequent  Fire  at  Riverview, 
Michigan,  July  14,  2001. 

7330A    Aviation  Accident  Brief  Report 
Regarding  the  Southwest  Airlines, 
hic,  flight  1455,  Boeing  737-300, 
N668SW,  Accident  that  Occurred  at 
.  Burbank-Glendale-Pasadena 
Airport,  Burbank,  California,  on 
March  5.  2000. 

7457    Aviation  Accident  Brief 

Regarding  a  Fatal  Propeller  Strike 
Accident.  Involving  US  Airways 
flight  3340.  a  de  Havilland  Dash  8. 
which  Occurred  at  Washington 
Reagan  International  Airport. 
Washington,  DC,  on  August  5,  2001. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100.  Individuals  requesting 
specific  accommodations  should  contact 
Ms.  Carolyn  Dargan  at  (202)  314-6305 
by  Friday,  June  21.  2002. 

FOR  MORE  INFORMATION  CONTACT:  Vicky 
D'Onofrio,  (202)  314-6410. 


Dated:  June  14.  2002. 
Vicky  D'Onofrio. 

Federal  Register  Liaison  Officer. 

[FR  Doc.  02-15467  Filed  6-14-02:  2:25  pm] 

BILUNG  CODE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRG). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRG  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.G.  Chapter  35).  The  NRG  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  NRG  Form  445,  Request  For 
Approval  of  Official  Foreign  Travel. 

3.  The  form  number  if  applicable: 
NRG  Form  445. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Non-Federal  consultants, 
contractors  and  NRG  invited  travelers 
(i.e..  non-NRC  employees). 

6.  An  estimate  of  the  number  of 
responses:  200. 

7.  The  estimated  number  of  annual 
respondents:  200. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  200. 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  Form  445,  "Request  for 
Approval  of  Foreign  Travel,"  is 
supplied  by  consultants,  contractors, 
and  NRG  invited  travelers  who  must 
travel  to  foreign  countries  in  the  course 
of  conducting  business  for  the  NRG.  In 
accordance  with  48  GFR  20.  "NRG 
Acquisition  Regulation."  contractors 
traveling  to  foreign  countries  are 
required  to  complete  this  form.  The 
information  requested  includes  the 
name  of  the  Office  Director/Regional 
Administrator  recommending  travel, 
approved  by  the  Office  Director. 
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Regional  Administrator  or  Chairman,  as 
appropriate,  the  traveler's  identifying 
information,  purpose  of  travel,  a  listing 
of  the  trip  coordinators,  other  NRG 
travelers  and  contractors  attending  the 
same  meeting,  and  a  proposed  itinerary. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRG  Public  Document  Room.  One 
White  Flint  North.  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRG  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/ omb/ index. html.  The 
document  will  be  available  on  the  NRG 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  18.  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0193), 
NEOB-10202.  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  NRG  Clearance  Officer  is  Brenda 
o.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  12th  day 
(if  June.  2002. 

For  the  Nuclear  Regulatory  Commission. 
1  Irenda  |o.  Shelton. 

,  'JRC  Clearance  Officer,  Office  of  the  Chief 
1  nformation  Officer. 

FR  Doc.  02-15286  Filed  6-17-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  71-0122;  Approval  No.  0122; 
EA-01-164] 

In  the  Matter  of  J.  L.  Shepherd  & 
Associates,  San  Fernando,  CA; 
Confirmatory  Order  Relaxing  Order 
(Effective  Immediately) 

] 

J.  L.  Shepherd  &  Associates  (JLS&A) 
j/as  the  holder  of  Quality  Assurance 
CQA)  Program  Approval  for  Radioactive 
Material  Packages  No.  0122  (Approval 
No.  0122).  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRG  or 
Commission)  pursuant  to  10  GFR  part 
71.  subpart  H.  QA  activities  authorized 
by  Approval  No.  0122  include:  design, 
procurement,  fabrication,  assembly, 
testing,  modification,  maintenance, 
repair,  and  use  of  transportation 
packages  subject  to  the  provisions  of  10 
GFR  part  71.  Approval  No.  0122  was 


originally  issued  January  17. 1980. 
Based  on  JLS&A's  failure  to  comply 
with  10  GFR  part  71,  QA  Program 
Approval  No.  0122  was  withdrawn  by 
the  immediately  effective  NRG  Order, 
dated  July  3.  2001.  (66  FR  36603.  July 
12.2001). 

II 

The  NRG  issued  the  July  3,  2001. 
Order  (July  2001  Order)  because  the 
NRG  lacked  confidence  that  JLS&A 
would  implement  the  QA  Program 
approved  by  the  NRG  in  accordance 
with  10  GFR  part  71,  subpart  H.  in  a 
manner  that  would  assure  the  required 
preparation  and  use  of  transportation 
packages  in  full  conformance  with  the 
terms  and  conditions  of  an  NRG 
Certificate  of  Compliance  (GoG)  and 
with  10  GFR  part  71. 

Subsequent  to  the  July  2001  Order, 
JLS&A  requested  interim  relief  on 
several  occasions,  from  the  July  2001 
Order  based  on  JLS&A's  proposed  Near- 
Term  Corrective  Action  Plan,  to  allow 
shipments  in  U.S.  Department  of 
Transportation  specification  packaging 
designated  as  20WC.  Based  on  a 
showing  of  good  cause,  the  NRG  issued 
Confirmatory  Orders,  dated  September 
19.  2001,  (66  FR  49708,  September  28. 
2001),  December  13,  2001,  (66  FR 
67556.  December  31,  2001),  March  29, 
2002,  (67  FR  16457,  April  5,  2002),  and 
April  26,  2002,  (67  FR  22462,  May  3. 
2002),  which  relaxed  the  July  2001 
Order  by  granting  interim  relief  to  allow 
specific  shipments  to  identified 
customers  in  20WC  packages  in 
accordance  with  JLS&A's  Near-Term 
Corrective  Action  Plan,  provided  JLS&A 
satisfactorily  completed  certain 
commitments. 

m 

By  letters  dated  February  26,  2002,  as 
supplemented  March  13. 18,  and  25, 
2002,  JLS&A  requested  authorization  to 
make  additional  shipments  to  customers 
not  approved  by  the  September  19, 
2001,  Order.  JLS&A  proposes  to  use  the 
Near-Term  Corrective  Action  Plan 
specified  in  the  September  19,  2001. 
Confirmatory  Order.  JLS&A  committed 
to:  (1)  Inspect  the  20WG  package  (both 
shield  and  overpack);  (2)  document  the 
inspection  in  a  separate  report;  (3) 
perform  the  shipping  and  inspection 
function  only  by  trained  personnel;  and 
(4)  have  the  Independent  Auditor  verify 
compliance  of  each  shipment  with  the 
foregoing  commitments  and  certify  such 
compliance  in  the  monthly  reports  to 
the  NRG.  NRG  withheld  a  decision  on 
this  part  of  the  JLS&A  request  until  after 
a  pre-decisional  enforcement  conference 
was  held  with  JLS&A.  This  Order 


represents  NRC's  final  decision  on 
JLS&A's  February  26.  2002.  request. 

In  addition,  on  May  23.  2002,  JLS&A 
consented  to  issuance  of  this 
Confirmatory  Order  granting  interim 
relief  from  the  July  2001  Order  subject 
to  the  foregoing  commitments,  as  set 
forth  in  Section  IV  below,  and  agreed 
that  this  Confirmatory  Order  is  to  be 
effective  upon  issuance,  and  agreed  to 
waive  its  right  to  a  hearing  on  this 
action.  Implementation  of  these 
commitments  will  provide  assurance 
that  sufficient  resources  will  be  applied 
to  the  QA  program,  and  that  the 
program  will  be  conducted  safely  and  in 
accordance  with  NRG  requirements. 

I  find  that  JLS&A's  commitments  as 
set  forth  in  Section  IV  are  acceptable 
and  necessary  and  conclude  that  with 
these  conunitments  the  public  health 
and  safety  are  reasonably  assured.  The 
NRG  staff  reviewed  JLS&A's  relief 
request  and  JLS&A's  safety  performance 
under  the  above  mentioned  relaxation 
Orders,  to  determine  whether  to  grant 
the  requested  relief  with  assurances  that 
public  health  and  safety  are  maintained. 
Furthermore,  the  NRG  staff  has 
recommended  that  an  extension  of 
JLS&A's  request  is  warranted.  In  view  of 
the  foregoing.  I  have  determined  that  the 
public  health  and  safety  require  that 
JLS&A's  commitments  be  confirmed  by 
this  Confirmatory  Order.  Based  on  the 
above  and  JLS&A's  consent,  this 
Confirmatory  Order  is  effective 
immediately  upon  issuance. 

IV 

Accordingly,  pursuant  to  Sections  62. 
81.  161b,  161i.  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
GFR  Section  2.202  and  10  GFR  Parts  71 
and  110.  /f  is  hereby  ordered.  Effective 
Immediately,  that  the  July  3.  2001. 
Order  is  relaxed  to  grant  JLS&A  Interim 
Relief,  To  Complete  shipments  in 
20WCs  to  or  From  Any  Ciistomer,  Until 
May  31.  2003,  In  Accordance  with 
JLS&A's  Near-Term  Corrective  Action 
Plan,  Provided: 

1.  JLS&A  uses  the  implementing 
procedures  for  the  1995  QA  program 
plan,  as  revised,  and  the  Near-Term 
Corrective  Action  Plan  to  complete  an 
inspection  of  the  20WG  packages 
involved  in  the  shipments.  The 
inspection  will  confirm  that  the 
packages  and  associated  procedures  are 
in  conformance  with  49  GFR  178.362, 
"Specification  20WG  wooden  protective 
jacket."  Each  inspection  will  include,  at 
a  minimum,  actual  physical 
measurements,  and  visual  inspections 
for  damage,  corrosion,  or  other 
potentially  unacceptable  conditions; 
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2.  JLS&A  documents  the  results  of 
each  inspection  in  separate  reports 
approved  by  the  QA  Administrator  and 
prepared  in  accordance  with  the  revised 
1995  QA  program  plan  and 
implementing  procedures.  The  report 
will  include  the  list  of  attributes 
verified,  the  acceptance  criteria,  and  the 
results  for  each  attribute; 

3.  JLS&A  uses  JLS&A's  staff, 
contractors,  and  sub-contractors,  trained 
in  the  Near-Term  Corrective  Action  Plan 
and  the  revised  1995  QA  program  plan 
and  implementing  procedures  for 
conducting  the  inspections  listed  in  the 
above  conditions; 

4.  JLS&A  uses  an  Independent 
Auditor,  approved  by  the  Commission, 
to  ensure  that  the  three  conditions  listed 
above  have  been  completed. 
Additionally,  the  Independent  Auditor 
shall  conduct  quarterly  QA  program 
audits  and  will  provide  NRC  with  a 
report  by  the  20th  of  the  month 
following  the  quarter.  The  Independent 
Auditor  shall  verify  the  compliance  of 
each  shipment  with  the  three 
Conditions  listed  above  and  certify  to 
the  Commission  in  its  quarterly  reports 
and, 

5.  JLS&A  will  stop  all  shipping 
operations  if  the  audit  conducted  by  the 
Independent  Auditor  identifies 
significant  safety  concerns  associated 
with  the  JLS&A  conduct  of  shipping 
operations.  In  such  an  event,  JLS&A 
shall  inform  the  NRC  of  the  audit 
findings  and  JLS&A  proposed  corrective 
actions  within  3  business  days  of  the 
identification  of  the  audit  findings  to 
JLS&A  by  the  Independent  Auditor. 
JLS&A  will  suspend  all  shipping 
operation  until  the  safety  concerns  are 
corrected  and  the  Independent  Auditor 
has  found  the  corrective  action 
acceptable.  The  Independent  Auditor 
will  inform  NRC  of  the  audit  findings, 
JLS&A  corrective  actions,  and  the 
results  of  the  Independent  Auditor's 
review  of  the  corrective  actions  in  its 
quarterly  audits. 

The  Director,  Office  of  Enforcement, 
or  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may  in 
writing,  relax  or  rescind  this 
Confirmatory  Order  upon  demonstration 
of  good  cause  by  JLS&A. 

V 

In  accordance  with  10  CFR  Section 
2.202,  any  person,  other  than  JLS&A, 
adversely  affected  by  this  Confirmatory 
Order  may  request  a  hearing  within  20 
days  of  its  issuance.  Where  good  cause 
is  showUj  consideration  will  be  given  to 
extending  the  time  to  request  a  hearing. 
A  request  for  extension  of  time  must  be 
made  in  writing  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  Any  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555.  Copies  of  the  hearing  request 
also  should  be  sent  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555,  to  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards 
at  the  same  address,  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
IV,  611  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  TX  76011,  and  to  JLS&A.  If 
such  person  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  or  her  interest 
is  adversely  affected  by  this 
Confirmatory  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  Section 
2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
ft'om  the  date  of  this  Confirmatory  Order 
without  further  Order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received.  A 
request  for  hearing  shall  not  stay  the 
immediate  effectiveness  of  this 
confirmatory  order. 

Dated  this  6th  day  of  June  2002. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Congel. 
Director,  Office  of  Enforcement. 
[FR  Doc.  02-15287  Filed  6-17-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

date:  Weeks  of  June  17.  24.  July  1,  8. 
15.  22.  2002. 


PLACE:  Commissioner's  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  oflune  17,  2002 

There  are  no  meetings  scheduled  for  the 
Week  ofjune  17,  2002. 

Week  ofjune  24,  2002— Tentative 

Tuesday.  June  25.  2002 

1:55  p.m.  Affirmation  Session  (Public 
Meeting)  (If  needed). 

Wednesday.  June  26.  2002 

10:30  a.m.  All  Employees  Meeting  (Public 

Meeting). 
1:30  p.m.  All  Employees  Meeting  (Public 

Meeting). 

Week  of  July  1.  2002— Tentative 

Monday.  July  1.  2002. 

2:00  p.m.  Discussion  of  International 
Safeguards  Issues  (Closed — Ex.  9). 

Week  of  July  8,  2002— Tentative 

Wednesday,  July  10,  2002 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (If  needed). 

9:30  a.m.  Briefing  on  License  Renewal 
Program  and  Power  Update  Review 
Activities  (Public  Meeting)  (Contacts:  Noel 
Dudley,  301-415 — 1154,  for  license 
renewal. program;  Mohammed  Shuaibi, 
301-415-2859,  for  power  update  review 
activities). 
This  meeting  will  be  webcast  live  at  the 

Web  address — http://www.nrc.gov. 

2:00  p.m.  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting)  (Contact:  John  Larkins.  301—415- 
7360). 
This  meeting  will  be  webcast  live  at  the 

Web  address —  http://www.nrc.gov. 

Week  of  July  IS.  2002— Tentative 

Thursday.  July  18.  2002 

1:55  p.m.  Affirmation  Session  (Public 
Meeting)  (If  needed). 

2:00  p.m.  BrieRng  on  Special  Review  Group 
Response  to  Differing  Professional 
Opinion/Differiing  Professional  View 
(DPO/DPV)  Review  (Public  Meeting) 
(Contact:  John  Craig,  301^15-1703). 
This  meeting  will  be  webcast  live  at  the 

Web  address — http://www.nrc.gov. 

Week  of  July  22,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  July  22.  2002. 


•The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at:  http:// 
www.nrc.gov/what'we-do/policy-making/ 
schedule.html. 
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This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
onger  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
n  addition,  distribution  of  this  meeting 
aotice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
alectronic  message  to  dk2@nrc.gov. 

Dated:  June  13,  2002. 
David  Louis  Gamberoni, 

Technical  Coordinator.  Office  of  the 
Secretary. 

FR  Doc.  02-15419  Filed  6-14-02;  11:57  am) 

MLUNG  CODE  7S90-01-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  Information  Collection:  Rl 
78-11 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  reclearance  of 
a  revised  information  collection.  RI  78- 
11.  Medicare  Part  B  Certification, 
collects  information  from  annuitants, 
their  spouses,  and  survivor  annuitants 
to  determine  their  eligibility  under  the 
Retired  Federal  Employees  Health 
Benefits  Program  for  a  Government 
contribution  toward  the  cost  of  Part  B  of 
Medicare. 

Approximately  100  RI  78-11  forms 
are  completed  annually.  Each  form 
requires  approximately  10  minutes  to 
complete  for  an  annual  estimated 
burden  of  17  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  202-418-3251,  or  via  E-mail 
It  mbtoomey@opm.gov.  Please  include  a 
nailing  address  with  your  request. 

>ATES:  Comments  on  this  proposal 
'  should  be  received  on  or  before  July  18, 
2002. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Donald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Persormel  Management,  1900  E  Street, 


NW.,  Room  3349,  Washington,  DC 
20415; and 
Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader,  Desktop 
Publishing  &  Printing  Team,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Doc.  02-15205  Filed  6-17-02;  8:45  am] 

BILLING  CODE  6325-50-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25610;  File  No.  812-11894] 

The  Lincoln  National  Life  Insurance 
Company,  et  al. 

June  12.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"  or 
"SEC"). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  pursuant  to  Section  26(c) 
of  the  Investment  Company  Act  of  1940 
to  permit  substitution  of  shares  of 
certain  portfolios  of  variable  insurance 
product  funds  for  shares  of  portfolios  of 
certain  other  variable  insurance 
products  funds. 

APPLICANTS:  The  Lincoln  National  Life 
Insurance  Company  ("Lincoln  Life"), 
Lincoln  Life  Variable  Annuity  Account 
N  ("Lincoln  Life  Account  N"),  Lincoln 
'  Life  &  Annuity  Company  of  New  York 
("LLNY"),  Lincoln  New  York  Separate 
Account  N  for  Variable  Annuities 
("Lincoln  New  York  Separate  Account 
N")  and  Touchstone  Advisors,  Inc. 
("Touchstone")  (collectively,  the 
"Applicants"). 

FILING  DATE:  The  application 
("Application")  was  filed  on  December 
17,  1999  and  amended  and  restated  on 
January  22,  2001 ,  December  5,  2001  and 
June  10.  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  ser\'ing  the  Applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  July  3.  2002, 
and  should  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 


an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  ^  hearing  by  writing  to 
the  Secretary  of  the  SEC. 
ADDRESSES:  For  the  SEC:  Secretary,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  For  Applicants:  Brian 
Burke,  Esquire,  The  Lincoln  National 
Life  Insurance  Company,  1300  South 
Clinton  Street,  Fort  Wayne,  IN  46802. 
Copies  to  Susan  S.  Krawczyk,  Esquire, 
Sutheriand  Asbill  &  Brennan  LLP,  1275 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Toledo,  Senior  Counsel,  or  Loma 
MacLeod,  Branch  Chief,  Division  of 
Investment  Management,  Office  of 
Insurance  Products,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary'  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549-     ■ 
0102. 

Applicants'  Representations 

1.  Lincoln  Life  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  the  State  of  Indiana  on  June 
12,  1905.  LLNY  is  a  life  insurance 
company  founded  under  the  laws  of 
New  York  on  June  6,  1996.  For  purposes 
of  the  Act.  Lincoln  Life  is  the  depositor 
and  sponsor  of  the  Lincoln  Life  Account 
N  and  LLNY  is  the  depositor  and 
sponsor  of  Lincoln  New  York  Separate 
Account  N,  as  those  terms  have  been 
interpreted  by  the  Commission  with 
respect  to  variable  annuity  separate 
accounts.  The  Board  of  Directors  of 
Lincoln  Life  established  Lincoln  Life 
Account  N  on  November  3,  1997. 
Lincoln  Life  Account  N  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-8517).  The  assets  of 
Lincoln  Life  Account  N  support  certain 
individual  variable  annuity  contracts 
(including  Choice  Plus),  and  interests  in 
Lincoln  Life  Account  N  offered  through 
such  contracts  have  been  registered 
under  the  Securities  Act  of  1933  ("1933 
Act")  on  Form  N-4  (Reg.  File  Nos.  333- 
40937.  333-36304.  and  333-36316). 

2.  The  Board  of  Directors  of  LLNY 
established  Lincoln  New  York  Separate 
Account  N  on  March  11,  1999.  Lincoln 
New  York  Separate  Account  N  is  also 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-9763). 
The  assets  of  Lincoln  New  York 
Separate  Account  N  support  certain 
Contracts  and  interests  in  Lincoln  New 
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York  Separate  Account  N  offered 
througii  such  Contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-4  (File  Nos.  333-93875  and  333- 
37982). 

3.  Touchstone,  a  subsidiary  of 
Western  and  Southern  Life  Insurance 
Company,  is  an  investment  advisor 
registered  under  the  Investment 
Advisors  Act  of  1940.  As  of  December 


31,  2001,  Touchstone  had  $1.6  biUion  in 
assets  under  management. 

4.  The  Contracts  are  flexible  premium 
deferred  variable  annuity  contracts 
issued  by  Lincoln  Life  (for  Lincoln  Life 
Account  N)  or  LLNY  (for  Lincoln  New 
York  Separate  Account  N).  Currently, 
transfers  of  cash  value  can  be  made  in 
unlimited  amounts  each  contract  year 
among  and  between  the  sub-accounts 
available  as  investment  options  under 


the  Contracts  without  the  imposition  of 
a  transfer  charge.  Under  the  Contracts, 
Lincoln  Life  or  LLNY,  as  applicable, 
reserves  the  right  to  restrict  transfer 
privileges. 

5.  The  Applicants  propose  that 
Lincoln  Life  and  LLNY  replace  shares  of 
the  Funds  in  Column  I  ("Replaced 
Shares"  or  "Old  Funds")  with  shares  in 
Column  II  ("Substitute  Shares"  or  "New 
Funds")  outlined  below: 


Column  1  (replaced  funds) 

Column  II  (substitute  funds) 

AIM  Variable  Insurance  Funds  ("AIM  VI")  ; 

American  Funds  Insurance  Series  ("AFIS") 
Growth  Fund — Class  2 

Capital  Appreciation  Fund  

Alliance  Variable  Products  Series  Fund  ("Alliance  VPS"): 

Growth  Portfolio — Class  B 

AFIS  Growth  Fund — Class  2 

Delaware  Group  VIP  Tmst  ("Delaware  VIP"): 
Emerging  Mari<ets  Series* 

Standard  Class 

AFIS  International  Fund — Class  2 

Service  Class 

■AFIS  International  Fund — Class  2 

Delaware  VIP: 

Select  Growth  Series* 

Standard  Class 

AFIS  Growth  Fund — Class  2 

Service  Class - 

AFIS  Growth  Fund — Class  2 

Delaware  VIP:    . 

Social  Awareness  Series* 

Standard  Class 

Lincoln  National  Social  Awareness  Fund 

Service  Class 

Lincoln  National  Social  Awareness  Fund 

Fidelity  Variable  Insurance  Products  Fund  ("Fidelity  VIP"):  

Growth  Opportunities  Portfolio* 

Initial  Class  

Scudder  VIT  Funds  ("Scudder  VIT') 
Scudder  VIT  Equity  500  Index  Fund 

Service  Class  2  

Scudder  VIT  Equity  500  Index  Fund. 
AFIS  Growth-lrKome  Fund — Class  2 

Franklin  Templeton  Variable  Insurance  Products  Trust  ("Franklin  VIT'): 

Mutual  Shares  Securities  Fund — Class  2  

MFS  Variable  Insurance  Tmst  ("MFS"): 
Research  Series* 

Initial  Class  

AFIS  Growth  Fund — Class  2. 

Service  Class , 

AFIS  Growth  Fund — Class  2 

Liberty  Variable  Investment  Trust: 

Newport  Tiger  Fund 

AFIS  International  Fund — Class  2. 

Franklin  VIT: 

Templeton  Foreign  Securities  Furxl — Class  2  

AFIS  International  Fund — Class  2 

*Contracts  issued  before  July  24,  2000  have  standard  or  initial  class  shares.  Contracts  issued  on  or  after  July  24,  2000  have  service  class 
shares. 

In  addition.  Lincoln  Life  also  proposes  to  replace  shares  of  certain  other  funds  that  were  only  available  as  investment 
options  to  certain  "ChoicePlus"  contracts  issued  before  February  22,  2000  (the  "Closed  Funds")  as  follows: 


Column  1  (replaced  funds) 

Column  II  (substitute  funds) 

Liberty  Variable  Investment  Trust: 

Colonial  US,  Growth  &  Income  Fund 

AFIS  Growth-Income  Fund — Class  2. 

Delaware  VIP  Devon  Series „ 

AFIS  Growth-Income  Fund — Class  2. 

Dreyfus  Variable  Investment  Fund  ("Dreyfus"): 

Small  Cap  Portfolkj 

Scudder  VIT  Small  Cap  Index  Fund. 
AFIS  International  Fund — Class  2. 

OCC  Accumulation  Trust  ("OCC"): 

Global  Equity  Portfolio 

OCC  Managed  Portfolio  

AFIS  Growth-Income  Fund — Class  2. 

Scudder  Variable  Series  ("Scudder  SVS"): 

Govemment  Securities  Portfolio 

Lincoln  National  Bond  Fund. 

Scudder  SVS  Small  Cap  Growth  Portfolio 

Scudder  VIT  Small  Cap  Index  Fund. 

6.  The  investment  objective  of  the 
AIM  VI  Capital  Appreciation  Fund  is 
growth-of-capital.  The  Fund  seeks  to 
meet  its  objective  by  investing 
principally  in  common  stocks  of 
companies  that  have  experienced  above- 
average,  long-term  growth  in  earnings 


and  have  excellent  prospects  for  future 
growth.  Under  normal  circumstances, 
the  Fund  invests  primarily  in  large-  and 
medium-capitalization  stocks.  The  Fund 
may  hold  a  substantial  part  of  its  assets 
in  c£ish  or  cash  equivalents  as  a 
temporary  defensive  measure. 


7.  The  investment  objective  of  the 
AFIS  Growth  Fund  is  growth-of-capital. 
To  pursue  this  goal,  the  Fund  invests 
primarily  in  common  stocks  of  larger 
companies  that  are  growth  oriented  and 
appear  to  offer  superior  opportunities 
for  growth  of  capital.  The  Fund  may 
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also  invest  up  to  15%  of  its  assets  in 
equity  securities  of  issuers  domiciled 
outside  the  U.S.  and  Canada  and  not 
included  in  the  Standard  &  Poors  500 
Composite  Index. 

8.  The  investment  objectives  of  the 
AIM  VI  Capital  Appreciation  Fund  and 
the  AFIS  Growth  Fund  are  identical. 
While  their  specific  investment  policies 
and  strategies  differ,  somewhat,  both 
Funds  are  stock  funds  seeking 
investments  with  good  long-term  growth 
prospects.  Each  Fund  invests  primarily 
in  large-sized  growth  companies,  with 
the  AIM  VI  Capital  Appreciation  Fund 
also  investing  in  some  mid-sized  growth 
companies.  While  each  of  these  Funds 
seeks  to  achieve  its  objective  through 
somewhat  different  investment  policies 
and  strategies,  an  investor  in  the  AIM  VI " 
Capital  Appreciation  Fund  is  attempting 
to  achieve  the  same  long-term  goal  as 
that  sought  by  AFIS  Grovkrth  Fund 
investors. 

9.  The  investment  objective  of  the 
Alliance  VPS  Growth  Portfolio  is  long- 
term-growth-of-capital.  The  Fund  seeks 
to  meet  its  objective  by  investing 
primarily  in  equity  securities  of 
companies  with  favorable  earnings 
outlooks  and  long-term  growth  rates 
expected  to  exceed  that  of  the  U.S. 
economy  over  time.  The  Portfolio 
emphasizes  investments  in  large-  and 
mid-cap  companies.  The  Portfolio  may 
invest  up  to  25%  of  its  total  assets  in 
lower-rated  fixed-income  securities  and 
convertible  bonds  and  generally  up  to 
20%  of  its  total  assets  in  foreign 
securities. 

10.  The  investment  objective  of  the 
AFIS  Growth  Fund  is  growth-of-capital. 
To  pursue  this  goal,  the  Fund  invests 
primarily  in  common  stocks  of  larger 
companies  that  are  growth  oriented  and 
appear  to  offer  supcsrior  opportunities 
for  growth  of  r  apital.  The  Fund  may 
also  irvest  up  to  15%  of  its  asisets  in 
equity  securities  of  issuers  domiciled 
outside  the  U.S.  and  Canada  and  not 
included  in  the  Standard  &  Poors  500 
(^omposite  Index. 

111.  The  investment  objectives  of  the 
Xlliance  VPS  Growrth  Portfolio  and  the 
XfIS  Growth  Fund  are  substantially 
similar.  While  their  specific  investment 
Strategies  differ,  somewhat,  both  Funds 
are  stock  funds  seeking  investments 
with  good  long-term  growth  prospects. 
Each  Fund  invests  primarily  in  large- 
sized  growth  companies,  with  the 
Alliance  VPS  Growth  Portfolio  also 
investing  in  some  mid-sized  growth 
companies.  While  each  of  these  Funds 
seeks  to  achieve  its  objective  through 
somewhat  different  investment 
strategies,  an  investor  in  the  Alliance 
VPS  Growth  Portfolio  is  generally 
Attempting  to  achieve  the  same  long- 


term  goal  as  that  sought  by  the  AFIS 
Growth  Fund  investors. 

12.  The  investment  objective  of  the 
Delaware  VIP  Emerging  Markets  Series 
is  long-term  capital  appreciation.  The 
Series  invests  primarily  in  equity 
securities  from  emerging  foreign 
countries.  The  Series  uses  a  dividend 
discount  analysis  to  evaluate  specific 
investment  opportunities  in  various 
countries.  The  Series  also  uses  a 
purchasing  power  parity  approach  to 
determine  what  currencies  and  what 
markets  are  overvalued  or  undervalued 
relative  to  the  U.S.  dollar.  Together,  the 
Series  uses  these  analyses  to  determine 
good  value  oriented  investments.  The 
Series  is  an  international  fund.  Under 
normal  circumstances,  at  least  80%  of 
the  Series'  total  assets  will  be  invested 
in  the  securities  of  issuers  from  at  least 
three  different  countries  (whose 
economics  are  considered  to  be 
emerging  or  developing)  outside  of  the 
United  States.  The  Series  may  invest  in 
a  broad  range  of  equity  securities 
including  common  stocks.  The  Series 
may  invest  up  to  35%  of  its  net  assets 
in  high  yield,  high  risk  foreign  fixed 
income  securities. 

13.  The  investment  objective  of  the 
AFIS  International  Fund  is  growth  of 
capital  (capital  appreciation).  The  Fund 
invests  primarily  in  common  stocks  of 
companies  located  outside  the  United 
States.  The  basic  strategy  of  the  Fund  is 
to  seek  undervalued  securities  that 
represent  good  long-term  investment 
opportunities.  The  Fund  will  invest  at 
least  65%  of  its  assets  in  equity 
securities  (including  depositary  receipts 
of  issuers  domiciled  outside  the  U.S.; 
however,  under  normal  market 
conditions,  the  fund  will  invest 
substantially  all  of  its  assets  in  issuers 
domiciled  outside  the  U.S.  The  Fund 
may  invest  up  to  5%  of  its  assets  in  debt 
securities  rated  BBB  or  Baa  or  below  by 
S&P  or  Moody's. 

14.  The  investment  objectives  of  the 
Delaware  VIP  Emerging  Markets  Series 
and  the  AFIS  International  Fund  are 
substantially  similar.  Both  Funds  invest 
in  common  stocks  with  potential  for 
capital  appreciation  using  value 
investment  styles.  Both  Funds  invest  at 
least  65%  of  their  assets  in  equity 
securities  of  issuers  domiciled  outside 
the  United  States,  using  value 
investment  styles,  with  the  Delaware 
VIP  Emerging  Markets  Series 
emphasizing  emerging  foreign  country 
investment.  Delaware  VIP  Emerging 
Markets  Series  may  also  hold  a  higher 
percentage  of  high  yield,  high  risk  debt 
securities.  While  each  of  these  Funds 
seeks  to  achieve  its  objective  through 
somewhat  different  investment 
strategies,  an  investor  in  the  Delaware 


VIP  Emerging  Markets  Series  is 
generally  attempting  to  achieve  the 
same  long-term  goal  as  that  sought  by 
the  AFIS  International  Fund  investors. 

15.  The  investment  objective  of  the 
Delaware  VIP  Select  Growth  Series  is 
long-term  capital  appreciation.  The 
Fund  seeks  to  meet  its  objective  by 
investing  primarily  in  equity  securities 
of  companies  that  the  investment 
manager  believes  have  the  potential  for 
high  earnings  growth  over  time.  The 
Series  emphasizes  investments  in  large- 
and  mid-cap  companies  and  may  also 
invest  in  small-cap  companies.  "The 
Series  will  invest  at  least  65%  of  its 
assets  in  equity  securities  and  generally 
will  invest  90%  to  100%  of  its  assets  in 
equity  securities.  The  Series  may  invest 
up  to  15%  of  its  assets  in  illiquid 
securities.  The  Series  may  invest  all  its 
assets  in  high  quality  fixed-income 
securities,  cash  or  cash  equivalents  for 
defensive  purposes. 

16.  The  mvestment  objective  oCthe 
AFIS  Growth  Fund  is  growth  of  capital. 
To  pursue  this  goal,  the  Fund  invests 
primarily  in  common  stocks  of  larger 
companies  that  are  growth  oriented  and 
appear  to  offer  superior  opportunities 
for  growth  of  capital.  The  Fund  may. 
also  invest  up  to  15%  of  its  assets  in 
equity  securities  of  issuers  domiciled 
outside  the  U.S.  and  Canada  and  not 
included  in  the  Standard  &  Poors  500 
Composite  Index. 

17.  The  investment  objectives  of  the 
Delaware  VIP  Select  Growth  Series  and 
the  AFIS  Growrth  Fund  are  substantially 
similar.  While  their  specific  investment 
strategies  differ,  somewhat,  both  Funds 
are  stock  funds  seeking  investments 
with  good  long-term  growth  prospects, 
with  Delaware  VIP  Select  Grovyth  Series 
seeking  capital  appreciation.  Each  Fund 
invests  primarily  in  large-sized  growth 
companies;  the  Delaware  VIP  Select 
Growth  Series  also  invests  in  some  mid- 
and  small-sized  growth  companies. 
While  each  of  these  Funds  seeks  to 
achieve  its  objective  through  somewhat 
different  investment  strategies,  an 
investor  in  the  Delaware  VIP  Select 
Growth  Series  is  generally  attempting  to 
achieve  the  same  long-term  goal  as  that 
sought  by  the  AFIS  Grovrth  Fund 
investors. 

18.  The  investment  objective  of  the 
Delaware  VIP  Social  Awareness  Series 
is  long-term  growth  of  capital  (capital 
appreciation).  The  Series  invests 
primarily  in  common  stocks  of  medium 
to  large-sized  domestic  companies  that 
meet  certain  socially  responsible  criteria 
and  which  are  expected  to  grow  over 
time.  The  Series'  socially  responsible 
criteria  exclude  companies  that  engage 
in  activities  relating  to  nuclear  power: 
military  weapons;  liquor,  tobacco  or 
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gambling  industries;  and  animal  testing 
for  personal  care  products  and  those 
companies  that  engage  in  activities 
likely  to  result  in  damage  to  the  natural 
environment.  The  Series  invests 
primarily  in  companies  whose  stock 
prices  appear  low  relative  to  their 
underlying  value  or  hiture  potential. 
The  Series  uses  a  computer-driven 
selection  process  designed  to  identify 
stocks,  and,  aided  by  this  technology, 
the  investment  manager  evaluates  and 
ranks  hundreds  of  stocks  daily  using  a 
variety  of  factors  such  as  dividend  yield, 
earnings  growth  and  price  to  earnings 
ratios.  The  Series  blends  growth  and 
value  investment  styles.  Generally,  90% 
to  100%  of  the  Series'  assets  will  be 
invested  in  common  stocks.  The  Series 
may  hold  a  substantial  part  of  its  assets 
in  cash  or  cash  equivalents  as  a 
temporary  defensive  measure. 

19.  The  investment  objective  of  the 
Lincoln  National  Social  Awareness 
Fund  is  long-term  growth  of  capital 
(capital  appreciation).  The  Fxmd  invests 
primarily  in  common  stocks  of  medium 
to  large-sized  domestic  companies  that 
meet  certain  socially  responsible  criteria 
and  which  are  expected  to  grow  over 
time.  The  Fund's  socially  responsible 
criteria  exclude  companies  that  engage 
in  activities  relating  to  nuclear  power: 
military  weapons;  liquor,  tobacco  or 
gambling  industries:  and  animal  testing 
for  personal  care  products  and  those 
companies  that  engage  in  activities 
likely  to  result  in  damage  to  the  natural 
environment.  The  Fund  invests 
primarily  in  companies  whose  stock 
prices  appear  low  relative  to  their 
underlying  value  or  future  potential. 
The  Fund  uses  a  computer-driven 
selection  process  designed  to  identify 
stocks  and,  aided  by  this  technology,  the 
investment  manager  evaluates  and  ranks 
hundreds  of  stocks  daily  using  a  variety 
of  factors  such  as  dividend  yield, 
earnings  growth  and  price-to-eamings 
ratios.  The  Fund  blends  growth  and 
value  investment  styles.  Generally,  90% 
to  100%  of  the  Series'  assets  will  be 
invested  in  common  stocks.  The  Fimd 
may  hold  a  substantial  part  of  its  assets 
in  cash  or  cash  equivalents  as  a 
temporary  defensive  measure. 

20.  The  investment  objectives  of  the 
Delaware  VIP  Social  Awareness  Series 
and  the  Lincoln  National  Social 
Awareness  Fund  ate  identical.  Both 
Funds  seek  long-term  growth  of  capital. 
Additionally,  both  Funds  invest  in    , 
conmion  stocks  of  medium  to  large- 
sized  domestic  companies  using  growth 
and  value  investment  styles  with 
socially  responsible  investment  criteria. 
An  investor  in  the  Delaware  VIP  Social 
Awareness  Series  is  attempting  to 
achieve  the  same  long-term  goal  as  that 


sought  by  the  Lincoln  National  Social 
Awareness  Fund  investors. 

21.  The  investment  objective  of  the 
Fidelity  VIP  Growth  Opportunities 
Portfolio  is  growth  of  capital.  The 
Portfolio  invests  primarily  in  common 
stocks  and  securities  convertible  into 
common  stocks  of  medium  to  large- 
sized  domestic  companies.  The  Portfolio 
may  also  invest  in  other  types  of 
securities,  including  bonds,  which  may 
be  lower-quality  debt  securities.  The 
Portfolio  may  invest  in  domestic  and 
foreign  issuers.  The  Portfolio  invests  in 
either  "growth"  stocks  or  "value"  stocks 
or  both.  The  Portfolio  uses  fundamental 
analysis  of  each  issuer's  financial 
condition  and  industry  position  and 
market  and  economic  conditions  to 
select  investments. 

22.  The  investment  objective  of  the 
Scudder  VIT  500  Index  Fund  is  capital 
appreciation.  The  Fund  seeks  to 
replicate  the  performance  of  the  S&P 
500  Index,  which  emphasizes  stocks  of 
large  U.S.  companies.  The  Fund  uses 
quantitative  analysis  techniques  to 
structiu-e  the  Fund  to  obtain  a  high 
correlation  to  the  S&P  500  Index  while 
remaining  as  fully  invested  as  possible 
in  all  market  environments.  Under 
normal  circumstances,  the  Fund  will 
invest  at  least  80%  of  its  assets  in  stocks 
of  companies  included  in  the  S&P  500 
Index  and  in  derivative  instruments, 
such  as  futures  contracts  and  options, 
that  provide  exposure  to  the  stocks  of 
companies  in  the  S&P  500  Index. 

23.  The  investment  objectives  of  the 
Fidelity  VIP  Growth  Opportunities 
Portfolio  and  the  Scudder  VIT  Equity 
500  Index  Fund  are  substantially 
similar.  Both  funds  seek  growth  of 
capital.  Additionally,  both  Funds  invest 
in  common  stocks  of  large  growth  and 
value  companies,  with  Fidelity  VIP 
Growth  Opportunities  Portfolio  also 
investing  in  some  medium-sized  growth 
and  value  companies.  In  short,  while 
each  of  these  Funds  seeks  to  achieve  its 
objective  through  somewhat  different 
investment  strategies,  an  investor  in  the 
Fidelity  VIP  Growth  Opportunities 
Portfolio  is  generally  attejnpting  to 
achieve  the  same  long-term  goal  as  that 
sought  by  the  Scudder  VIT  Equity  500 
Index  Fimd  investors. 

24.  The  investment  objective  of  the 
Franklin  Mutual  Shares  Securities  Fimd 
is  capital  appreciation  and  secondarily 
income.  The  Fund  invests  primarily  in 
medium  and  large  capitalization 
companies.  The  Fund  may  also  invest  a 
signiHcant  portion  of  its  assets  in  small 
capitalization  companies.  The  Fund 
primarily  invests  in  equity  securities  of 
companies  that  the  manager  believes  are 
available  at  market  prices  less  than  their 
value  based  on  certain  recognized  or 


objective  criteria  (intrinsic  value).  The 
Fund  primarily  invests  in  undervalued 
stocks  (those  trading  at  a  discount  to 
intrinsic  value)  and  to  a  smaller  extent, 
the  Fund  also  invests  in  restructuring 
companies  and  distressed  companies. 
Under  normal  market  conditions,  the 
Fund  will  invest  at  least  65%  of  its  total 
assets  in  equity  securities  of 
undervalued  companies.  The  Fund 
intends  to  invest  up  to  approximately 
20%  of  its  assets  in  foreign  equity  and 
debt  securities.  The  Fund  may  hold  a 
substantial  part  of  its  assets  in  cash  or 
cash  equivalents  as  a  temporary 
defensive  measure. 

25.  The  investment  objective  of  the 
AFIS  Growth-Income  Fund  is  both 
capital  appreciation  and  income.  To 
pursue  this  goal,  the  Fund  invests 
primarily  in  common  stocks  or  other 
securities  that  demonstrate  the  potential 
for  appreciation  and/or  dividends.  The 
Fund  may  also  invest  up  to  10%  of  its 
assets  in  securities  of  issuers  domiciled 
outside  the  U.S.  and  not  included  in  the 
Standard  &  Poors  500  Composite  Index. 
The  Fund  may  also  invest  up  to  5%  of 
its  assets  in  debt  securities  rated  BA  and 
BB  or  below  by  S&P  or  Moody's.  The 
Fund  cannot  invest  more  than  25%  of 
the  Fund's  assets  in  the  securities  of 
issuers  in  the  same  industry.  The  basic 
strategy  of  the  Fund  is  to  seek 
undervalued  securities  that  represent 
good  long-term  investment 
opportunities.  For  defensive  purposes, 
the  Portfolio  may  invest  up  to  10%  of 
its  assets  in  defensive  instruments  such 
as  U.S.  Government  securities  and 
money  market  instruments. 

26.  The  investment  objectives  of  the 
Franklin  Mutual  Shares  Securities  Fimd 
and  the  AFIS  Growth-Income  Fund  are 
substantially  similar.  While  their 
specific  investment  strategies  differ, 
somewhat,  both  Funds  are  stock  funds 
seeking  undervalued  investments  with 
good  long-term  growth  prospects.  Each 
Fund  invests  primarily  in  domestic 
large-sized  value  companies,  with  the 
Franklin  Mutual  Shares  Securities  Fund 
also  investing  in  medium-  and  small 
sized  companies  and  potentially  more 
in  foreign  securities.  While  each  of  these 
Funds  seeks  to  achieve  its  objective 
through  somewhat  different  investment 
strategies,  an  investor  in  the  Franklin 
Mutual  Shares  Securities  Fund  is 
generally  attempting  to  achieve  the 
same  long-term  goal  as  that  sought  by 
the  AFIS  Growth  Income  Fund 
investors. 

27.  The  investment  objective  of  the 
MFS  Research  Series  is  long-term 
growth  of  capital  and  future  income. 
The  Series  seeks  to  meet  its  objective  by 
investing  primarily  in  equity  securities 
of  companies  with  favorable  prospects 
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for  long-term  growth,  attractive 
valuations  based  on  current  and 
expected  earnings  or  cash  flow, 
dominant  or  growing  market  share,  and 
superior  management.  Under  normal 
market  conditions,  the  Series  invests  at 
least  80%  of  its  total  assets  in  common 
stocks  and  related  securities.  The  Series 
emphasizes  investments  in  large-cap 
companies  but  may  also  invest 
significant  amounts  of  the  Series'  assets 
in  companies  of  any  size.  Future  income 
is  a  secondary  investment  objective, 
with  growth  of  capital  being  the  primary 
objective. 

28.  The  investment  objective  of  the 
AFIS  Growth  Fund  is  growth  of  capital. 
To  pursue  this  goal,  the  Fund  invests 
primarily  in  common  stocks  of  larger 
companies  that  are  growth  oriented  and 
appear  to  offer  superior  opportunities 
for  growth  of  capital.  The  Fund  may 
also  invest  up  to  15%  of  its  assets  in 
equity  securities  of  issuers  domiciled 
outside  the  U.S.  and  Canada  and  not 
included  in  the  Standard  &  Poors  500 
Composite  Index. 

29.  The  investment  objectives  of  MFS 
Research  Series  and  AFIS  Growth  Fund 
are  substantially  similar.  While  their 
specific  investment  strategies  differ, 
somewhat,  both  Funds  are  stock  funds 
seeking  investments  with  good  long- 
term  growth  prospects.  Each  Fund 
invests  primarily  in  large-sized  growth 
companies,  with  the  MFS  Research 
Series  also  investing  in  mid-  and  small- 
sized  companies.  While  each  of  these 
Funds  seeks  to  achieve  its  objective 
through  somewhat  different  investment 
strategies,  an  investor  in  the  MFS 
Research  Series  is  generally  attempting 
to  achieve  the  same  long-term  goal  as 
that  sought  by  the  AFIS  Grovirth  Fund 
investors. 

30.  The  investment  objective  of  the 
Newport  Tiger  Fund  is  long-term  capital 
appreciation.  Under  normal  market 
conditions,  the  Fund  invests  primarily 
in  stocks  of  companies  located  in  the 
ten  "Tiger"  countries  of  Asia.  The 
"Tigers"  of  Asia  are  Hong  Kong, 
Singapore,  South  Korea,  Taiwan, 
Malaysia,  Thailand,  India,  Indonesia, 
The  People's  Republic  of  China  and  the 
Philippines.  Stocks  of  quality  grovvrth 
companies  are  typically  selected  as 
investments  for  the  Fund.  For  defensive 
purposes,  the  Fund  may,  but  is  not 
required  to,  invest  up  to  100%  of  its 
assets  in  cash  or  high  quality,  short-term 
debt  securities. 

31.  The  investment  objective  of  the 
AFIS  International  Fund  is  growth  of 
capital  (capital  appreciation).  The  Fund 
invests  primarily  in  common  stocks  of 
companies  located  outside  the  United 
States.  The  basic  strategy  of  the  Fund  is 
to  seek  undervalued  securities  that 


represent  good  long-term  investment 
opportunities.  The  Fund  will  invest  at 
least  65%  of  its  assets  in  equity 
securities  (including  depositary 
receipts)  of  issuers  domiciled  outside 
the  U.S.;  however,  under  normal  market 
conditions,  the  Fund  will  invest 
substantially  all  of  its  assets  in  issuers 
domiciled  outside  the  U.S.  The  Fund 
may  invest  up  to  5%  of  its  assets  in 
straight  debt  securities  rated  BBB  or  Baa 
or  below  by  S&P  or  Moody's. 

32.  The  investment  objectives  of  the 
Newport  Tiger  Fund  and  the  AFIS 
International  Fund  are  substantially 
similar.  The  Newport  Tiger  Fund  seeks 
long-term  capital  appreciation  and  the 
AFIS  International  Fund  seeks  growth  of 
capital  (capital  appreciation).  The 
Newport  Tiger  Fund  invests  principally 
in  equity  securities  located  in  Asia, 
using  growth-investing  strategies.  AFIS 
International  Fund  invests  principally 
in  equity  securities  located  outside  the 
United  States  using  value  and  growth 
investing  strategies.  By  investing  in  non- 
Asian  companies  (European)  as  well  as 
Asian  companies,  the  AFIS 
International  Fund  also  provides 
additional  diversification  versus  the 
Newport  Tiger  Fund. 

While  eacn  of  these  Funds  seeks  to 
achieve  its  objective  through  somewhat 
different  investment  strategies,  an 
investor  in  the  Newport  Tiger  Fund  is 
generally  attempting  to  achieve  the 
same  long-term  goal  (i.e.,  long-term 
growth)  as  that  sought  by  the  AFIS 
International  Fund  investors. 

33.  The  investment  objective  of  the 
Templeton  Foreign  Securities  Fund  is 
long-term  capital  growth.  The  Fund 
invests  its  assets  using  "bottom  up," 
value-oriented,  and  long-term 
approaches.  The  Fund  is  an 
international  fund.  Under  normal 
circumstances,  at  least  65%  of  the 
Fund's  total  assets  will  be  invested  in 
the  equity  securities  of  companies 
located  outside  the  U.S.,  including  those 
in  emerging  markets.  The  Fund 
generally  invests  in  large  to  medium 
capitalization  companies  with  market 
capitalizations  greater  than  $2  billion. 
The  Fund  may  hold  a  substantial  part  of 
its  assets  in  U.S.  or  non-U. S.  currency 
short-term  investments,  including  cash 
or  cash  equivalents  as  a  temporary 
defensive  measure. 

34.  The  investment  objective  of  the 
AFIS  International  Fund  is  growth  of 
capital  (capital  appreciation).  The  Fund 
invests  primarily  in  common  stocks  of 
companies  located  outside  the  United 
States.  The  basic  strategy  of  the  Fund  is 
to  seek  undervalued  securities  that 
represent  good  long-term  investment 
opportunities.  The  Fund  will  invest  at 
least  65%  of  its  assets  in  equity 


securities  (including  depositary 
receipts)  of  issuers  domiciled  outside 
the  U.S.;  however,  under  normal  market 
conditions,  the  Fund  will  invest 
substantially  all  of  its  assets  in  issuers 
domiciled  outside  the  U.S.  The  Fund 
may  invest  up  to  5%  of  its  assets  in  debt 
securities  rated  BBB  or  Baa  or  below  by 
S&P  or  Moody's. 

35.  The  investment  objectives  of  the 
Templeton  Foreign  Securities  Fund  and 
the  AFIS  International  Fund  are 
substantially  similar  in  that  the  Funds 
seek  long-term  growth  and  capital 
appreciation,  respectively.  Both  Funds 
invest  in  common  stocks  with  potential 
for  capital  appreciation  using  value 
investment  styles.  Both  Fiinds  are 
international  funds  and  invest  at  least 
65%  of  their  assets  in  equity  securities 
of  issuers  domiciled  outside  the  United 
States.  While  each  of  these  funds  seeks 
to  achieve  its  objective  through 
somewhat  different  investment 
strategies,  an  investor  in  the  Templeton 
International  Securities  is  generally 
attempting  to  achieve  the  same  long- 
term  goal  as  that  sought  by  the  AFIS 
International  Fund  investors. 

36.  The  investment  objective  of  the 
Colonial  U.S.  Growth  &  Income  Fund  is 
long-term  capital  growth  and  income. 
Under  normal  market  conditions,  the 
Fund  invests  primarily  in  large 
capitalization  stocks.  These  are  stocks 
with  market  capitalization  of  greater 
than  $3  billion  at  the  time  of  purchase. 
Up  to  10%  of  the  Fund's  assets  may  be 
invested  in  debt  securities.  The  Fund 
uses  a  value  investing  strategy  that 
focuses  on  buying  stocks  cheaply  when 
they  are  under  valued  or  "out  of  favor." 
The  Fund  buys  stocks  that  have 
attractive  current  prices,  consistent, 
operating  performance  and/or  favorable 
future  growth  prospects.  The  Fund 
cannot  concentrate  more  than  25%  of  its 
total  assets  in  any  one  industry'. 

37.  The  investment  objective  of  the 
AFIS  Growth-Income  Fund  is  both 
capital  appreciation  and  income.  To 
pursue  this  goal,  the  Fund  invests 
primarily  in  common  stocks  or  other 
securities  which  demonstrate  the 
potential  for  appreciation  and/or 
dividends.  The  basic  strategy  of  the 
Fund  is  to  seek  undervalued  securities 
that  represent  good  long-term 
■investment  opportunities.  The  Fund 
may  invest  up  to  10%  of  its  assets  in 
securities  of  issuers  domiciled  outside 
the  U.S.  and  not  included  in  the 
Standard  &  Poors  500  Composite  Index. 
The  Fund  may  also  invest  up  to  5%  of 
its  assets  in  straight  debt  securities  rated 
BA  and  BB  or  below  by  S&P  or  Moody's. 
The  Fund  cannot  invest  more  than  25% 
of  the  Fund's  assets  in  the  securities  of 
issuers  in  the  same  industry.  For 
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defensive  purposes,  the  portfolio  may    . 
invest  up  to  100%  of  its  assets  in 
defensive  instruments  such  as  U.S. 
Government  securities  and  money 
market  instnmients. 

38.  The  investment  objectives  of  the 
Colonial  U.S.  Growth  &  Income  Fund 
and  the  APIS  Growth-Income  Fund  are 
substantially  similar.  Both  Funds  are 
stock  funds  seeking  imdervalued 
investments  with  good  long-term  growrth 
prospects.  Each  Fund  invests  primarily 
in  large-sized  value  companies.  While 
each  of  these  Fimds  seeks  to  achieve  its 
objective  through  somewhat  different 
investment  strategies,  an  investor  in  the 
Colonial  U.S.  Growth  &  hicome  Fund  is 
generally  attempting  to  achieve  the 
same  long-term  goal  as  that  sought  by 
the  AFIS  Growth-hicome  Fund 
investors. 

39.  The  investment  objective  of  the 
Delaware  VIP  Devon  Series  is  total 
return  (current  income  and  capital 
appreciation).  The  Series  invests 
primarily  in  common  stocks  that  the 
investment  manager  believes  have  the 
potential  for  above-average  earnings  per 
share  growth  over  time  combined  with 
a  high  degree  of  earnings  consistency. 
The  Series  blends  traditional  growth 
and  value  investment  styles.  Generally, 
90%  to  100%  of  the  Series'  assets  will 
be  invested  in  common  stocks  under 
normal  market  conditions.  The  Series 
may  also  invest  up  to  5%  of  net  assets 
in  convertible  securities.  The  Series  may 
hold  a  substantial  part  of  its  assets  in 
cash  or  cash  equivalents  as  a  temporary 
defensive  measure. 

40.  The  investment  objective  of  the 
AFIS  Growth-Income  Fund  is  both 
capital  appreciation  and  income.  To 
pursue  this  goal,  the  Fund  invests 
primarily  in  common  stocks  or  other 
securities  which  demonstrate  the 
potential  for  appreciation  andJot 
dividends.  The  Fund  may  also  invest  up 
to  10%  of  its  assets  in  securities  of 
issuers  domiciled  outside  the  U.S.  and 
not  included  in  the  Standard  &  Poors 
500  Composite  Index.  The  Fund  may 
also  invest  up  to  5%  of  its  assets  in 
straight  debt  securities  rated  BA  and  BB 
or  below  by  S&P  or  Moody's.  The  Fund 
cannot  invest  more  than  25%  of  the 
Fimd's  assets  in  the  securities  of  issuers 
in  the  same  industry.  The  basic  strategy 
of  the  Fund  is  to  seek  undervalued 
securities  that  represent  good  long-term 
investment  opportunities.  For  defensive 
purposes,  the  Portfolio  may  invest  up  to 
100%  of  its  assets  in  defensive 
instruments  such  as  U.S.  Government 
securities  and  money  market 
instruments. 

41.  Th5  investment  objectives  of  the 
Delaware  VIP  Devon  Series  and  the 
AFIS  Growth-Income  Fund  are 


substantially  similar.  While  their 
specific  investment  strategies  differ 
somewhat,  both  Funds  are  stock  funds 
seeking  undervalued  investments  with 
good  long-term  growth  prospects.  Each 
Fund  invests  primarily  in  domestic 
large-sized  companies,  using  both 
growth  and/or  value  investment  styles. 
While  each  of  these  Funds  seeks  to 
achieve  its  objective  through  somewhat 
different  investment  strategies,  an 
investor  in  the  Delaware  VIP  Devon 
Series  is  generally  attempting  to  achieve 
the  same  long-term  goal  as  that  sought 
by  the  AFIS  Growth-Income  Fund 
investors. 

42.  The  investment  objective  of  the 
Dreyfus  Small  Cap  Portfolio  is  capital 
appreciation.  The  Portfolio  focuses  on 
small-cap  companies  with  total  market 
values  of  less  than  $2  billion.  The 
Portfolio  uses  a  blended  strategy, 
investing  in  growth  stocks,  value  stocks 
or  stocks  that  exhibit  characteristics  of 
both. 

43.  The  investment  objective  of  the 
Scudder  VIT  Small  Cap  Index  Fund  is 
capital  appreciation.  The  Fund  seeks  to 
replicate  the  performance  of  the  Russell 
2000  Index,  which  emphasizes  stocks  of 
small  U.S.  companies.  The  Ftmd  uses 
quantitative  analysis  techniques  to 
structure  the  Fimd  to  obtain  a  high 
correlation  to  the  Russell  2000  Index 
while  remaining  as  fuUy  invested  as 
possible  in  all  market  environments. 
Under  normal  circumstances,  the  Fund 
will  invest  at  least  80%  of  its  assets  in 
stocks  of  companies  included  in  the 
Russell  2000  bidex  and  in  derivative 
instnmients,  such  as  futures  contracts 
and  options,  that  provide  exposure  to 
the  stocks  of  companies  in  the  Russell 
2000  Index. 

44.  The  investment  objectives  of  the 
Dreyfus  Small  Cap  Portfolio  and  the 
Scudder  VIT  Small  Cap  Index  Fund  are 
identical.  Both  Funds  seek  capital 
appreciation.  Additionally,  both  Fimds 
invest  in  small,  growth-oriented 
companies  and  small,  value-oriented 
companies.  While  each  of  these  Funds 
seeks  to  achieve  its  objective  through 
somewhat  different  investment 
strategies,  an  investor  in  the  Dreyfus 
Small  Cap  Portfolio  is  generally 
attempting  to  achieve  the  same  long- 
term  goal  as  that  sought  by  the  Scudder 
VIT  Small  Cap  Index  Fund  investors. 

45.  The  investment  objective  of  the 
OCC  Global  Equity  Portfolio  is  long- 
term  capital  appreciation.  The  Portfolio 
invests  primarily  in  equity  securities  on 
a  worldwide  basis  and  may  invest  up  to 
a  lesser  extent  in  U.S.  or  foreign  fixed- 
income  securities.  The  Portfolio  may 
invest  up  to  35%  of  its  total  assets  in 
fixed-income  securities  that  may  be 
lower  than  investment  grade.  The 


Portfolio  applies  the  principles  of  value 
investing  to  select  securities.  The 
Portfolio  uses  fundamental  company 
analysis  to  select  stocks  that  it  believes 
are  undervalued  by  the  marketplace  and 
have  favorable  cash  flow,  management, 
franchises  or  intrinsic  value.  For 
defensive  purposes,  the  Portfolio  may 
invest  up  to  100%  of  its  assets  in 
defensive  investments  such  as  U.S. 
Government  securities  and  money 
market  instruments. 

46.  The  investment  objective  of  the 
AFIS  International  Fund  is  growth  of 
capital  (capital  appreciation).  The  Fund 
invests  primarily  in  common  stocks  of 
companies  located  outside  the  United 
States.  The  basic  strategy  of  the  Fund  is 
to  seek  imdervalued  securities  that 
represent  good  long-term  investment 
opportunities.  The  Fund  will  invest  at 
least  65%  of  its  assets  in  equity 
seoirities  (including  depositary 
receipts)  of  issuers  domiciled  outside 
the  U.S.;  however,  under  normal  market 
conditions,  the  Fund  will  invest 
substantially  all  of  its  assets  in  issuers 
domiciled  outside  the  U.S.  The  Fund 
may  invest  up  to  5%  of  its  assets  in 
straight  debt  securities  rated  BBB  or  Baa 
or  below  by  S&P  or  Moody's. 

47.  The  investment  objectives  of  the 
OCC  Global  Equity  Portfolio  and  the 
AFIS  International  Fund  are 
substantially  identical.  The  OCC  Global 
Equity  Portfolio  seeks  long-term  capital 
appreciation  and  the  AFIS  International 
Fund  seeks  growth  of  capital  (capital 
appreciation).  The  OCC  Global  Equity 
Portfolio  invests  principally  in  equity 
securities  located  anywhere  in  the 
world  using  traditional  value  investing 
strategies.  AFIS  International  Fund 
invests  principally  in  equity  securities 
located  outside  the  United  States  using 
value  and  growth  investing  strategies. 
While  each  of  these  Funds  seeks  to 
achieve  its  objective  through  somewhat 
different  investment  strategies,  an 
investor  in  the  OCC  Global  Equity 
Portfolio  is  generally  attempting  to 
achieve  the  same  long-term  goal  (i.e., 
long-term  growth)  as  that  sought  by  the 
AFIS  International  Fund  investors. 

48.  The  investment  objective  of  the 
OCC  Managed  Portfolio  is  grourth  of 
capital  over  time  (current  income  and 
capital  appreciation).  The  Portfolio 
invests  in  common  stocks,  bonds  and 
cash  equivalents,  the  percentages  of 
which  will  vary  based  on  the  Fund's 
assessment  of  die  relative  outlook  for 
such  investments.  However,  the 
Portfolio  normally  invests  mainly  in 
equity  securities.  The  Portfolio  may 
purchase  securities  listed  on  U.S.  or 
foreign  securities  exchanges  or  traded  in 
the  U.S.  or  foreign  over-the-counter 
markets.  The  Portfolio  can  invest  up  to 
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100%  of  its  assets  in  debt  securities,  but 
will  do  so  only  if  equity  securities  are 
not  an  attractive  investment.  The 
Portfolio  applies  the  principles  of  value 
investing  to  select  securities.  The 
Portfolio  uses  fundamental  company 
analysis  to  select  stocks  that  it  believes 
are  undervalued  by  the  marketplace  and 
have  favorable  cash  flow,  management, 
franchises  or  intrinsic  value.  For 
defensive  purposes,  the  portfolio  may 
invest  up  to  100%  of  its  assets  in 
defensive  investments  such  as  U.S. 
Government  securities  and  money 
market  instruments. 

49.  The  investment  objective  of  the 
AFIS  Growth-Income  Fund  is  both 
capital  appreciation  and  income.  The 
portfolio  invests  primarily  in  cominon 
stocks  or  other  securities,  which 
demonstrate  the  potential  for 
appreciation  and/or  dividends.  The 
Fund  may  invest  up  to  10%  of  its  assets 
in  securities  of  issuers  domiciled 
outside  the  U.S.  and  not  included  in  the 
Standard  &  Poors  500  Composite  Index. 
The  Fund  may  also  invest  up  to  5%  of 
its  assets  in  debt  securities  rated  BA  and 
BB  or  below  by  S&P  or  Moody's.  The 
Fund  cannot  invest  more  than  25%  of 
the  Fund's  assets  in  the  securities  of 
issuers  in  the  same  industry.  The  basic 
strategy  of  the  Fund  is  to  seek 
undervalued  securities  that  represent 
good  long-term  investment 
opportunities.  For  defensive  purposes, 
the  portfolio  may  invest  up  to  100%  of 
its  assets  in  defensive  investments  such 
as  U.S.  Government  securities  and 
money  market  instruments. 

50.  The  investment  objectives  of  the 
OCC  Managed  Portfolio  and  the  AFIS 
Growth-Income  Fund  are  substantially 
similar.  Both  Funds  seek  grovirth  of 
capital  over  time  and  income.  While 
their  specific  investment  strategies 
differ,  somewhat,  both -Funds  are  stock 
funds  seeking  primarily  domestic 
undervalued  investments  with  good 
long-term  grovrth  prospects.  Each  Fund 
invests  primarily  in  large-sized  value 
companies.  While  each  of  these  Funds 
seeks  to  achieve  its  objective  through 
somewhat  different  investment 
strategies,  an  investor  in  the  OCC 
Managed  Portfolio  is  generally 
attempting  to  achieve  the  same  long- 
term  goals  as  those  sought  by  the  AFIS 
Growth  Income  Fund.  For  defensive 
purposes,  the  Portfolio  may  invest  up  to 
100%  of  its  assess  in  defensive 
investments  such  as  U.S.  Government 
securities  and  money  marlcet 
instruments. 

51.  The  investment  objective  of  the 
Scudder  SVS  Government  Securities 
Portfolio  is  high  current  return 
consistent  with  preservation  of  capital. 
The  Portfolio  invests  at  least  65%  of  its 


total  assets  in  U.S.  Government 
securities  and  repurchase  agreements  of 
U.S.  Government  securities.  U.S. 
Government-related  debt  instruments  in 
which  the  Portfolio  may  invest  include: 
direct  obligations  of  the  U.S.  Treasury 
and  securities  issued  or  guaranteed  by 
U.S.  Government  agencies  or 
government-sponsored  entities.  The 
Portfolio  may  invest  up  to  35%  of  its 
assets  in  other  types  of  fixed-income 
securities,  including  corporate  debt 
securities  with  investment-grade  credit 
ratings.  The  Portfolio  may  invest  up  to 
10%  of  its  assets  in  fixed  income 
securities  not  subject  to  these 
limitations,  including  securities  that  are 
rated  below  investment  grade  and  non- 
rated  securities.  The  Portfolio  generally 
manages  its  exposure  to  interest  rate  risk 
by  adjusting  its  duration.  For  temporary 
defensive  purposes,  the  Portfolio  may 
invest  up  to  100%  of  its  assets  in  short- 
term  high  quality  debt  securities,  cash 
and  cash  equivalents. 

52.  The  investment  objective  of  the 
Lincoln  National  Bond  Fund  is 
maximum  current  income  consistent 
with  a  prud^it  investment  strategy.  The 
Fund's  investment  strategy  is  to 
determine  appropriate  levels  of  interest 
rate  risk  and  credit  risk  for  the  Fund  and 
then  hold  a  diverse  group  of  debt 
obligations  that  offer  the  most  attractive 
yields  given  the  anticipated  interest  rate 
environment.  The  Fund  will  invest 
primarily  in  a  combination  of:  high 
quality  investment-grade  corporate 
bonds;  obligations  issued  or  guaranteed 
by  the  U.S.  Government,  its  agencies  or 
instrumentalities;  and  mortgage-backed 
securities.  The  Fund  also  invests  a  small 
percentage  of  assets  in  corporate  bonds 
rated  lower  than  medium-grade  (junk 
bonds)  and  high-quality  U.S.  dollar 
denominated  foreign  debt  obligations. 
The  Fund  invests  in  significant  amounts 
of  debt  obligations  with  medium  term 
maturities  (5-15  years)  and  some  debt 
obligations  with  short-term  maturities 
(0-5  years)  and  long-term  maturities 
(over  15  years).  The  Fund  may  invest  in 
money  market  instruments  as  a 
temporary  defensive  strategy. 

53.  The  investment  objectives  of  the 
Scudder  SVS  Government  Securities 
Portfolio  and  the  Lincoln  National  Bond 
Fund  are  substantially  similar.  Both 
Funds  seek  high  current  income  and 
reduced  risk  (preservation  of  capital  or 
prudent  investment  risk).  Additionally, 
both  Funds  invest  in  similar  fixed 
income  securities:  U.S.  Government 
obligations,  investment-grade  corporate 
debt,  and  limited  investment  in  lower 
grade  corporate  debt.  While  each  of 
these  Funds  seeks  to  achieve  its 
objective  through  somewhat  different 
investment  strategies,  an  investor  in  the 


Scudder  SVS  Government  Securities 
Portfolio  is  generally  attempting  to 
achieve  the  same  long-term  goals  as 
those  sought  by  the  Lincoln  National 
Bond  Fund. 

54.  The  investment  objective  of  the 
Scudder  SVS  Small  Cap  Growth 
Portfolio  is  maximum  capital 
appreciation.  The  Portfolio  generally 
invests  at  least  65%  of  its  assets  in  small 
capitalization  stocks  similar  in  size  to 
those  companies  comprising  the  Russell 
2000  Index.  Many  of  these  companies 
would  be  in  the  early  stages  of  their  life 
cycle.  Equity  securities  in  which  the 
Portfolio  invests  consist  primarily  of 
common  stocks,  but  may  include 
convertible  securities,  including 
warrants  and  rights.  The  Portfolio 
emphasizes  growth  stocks  in  selecting 
equity  securities.  In  selecting  gro\A'th 
stocks,  the  Portfolio  emphasizes  stock 
selection  and  fundamental  research  in 
seeking  to  enhance  long-term 
performance  potential.  The  Portfolio 
may  also  invest  up  to  25%  of  its  assets 
in  common  stocks  of  foreign  companies. 
For  temporary  defensive  purposes,  the 
Porffolio  may  invest  up  to  100%  of  its 
assets  in  high-quality  debt  securities, 
cash  and  cash  equivalents. 

55.  The  investment  objective  of  the 
Scudder  VIT  Small  Cap  Index  Fund  is 
capital  appreciation.  The  Fund  seeks  to 
replicate  the  performance  of  the  Russell 
2000  Index,  which  emphasizes  stocks  of 
small  U.S.  companies.  The  Fund  uses 
quantitative  analysis  techniques  to 
structure  the  Fund  to  obtain  a  high 
correlation  to  the  Russell  2000  Index 
while  remaining  as  fully  invested  as 
possible  in  all  market  environments. 
Under  normal  circumstances,  the  Fund 
will  invest  at  least  80%  of  its  assets  in 
stocks  of  companies  included  in  the 
Russell  2000  Index  and  in  derivative 
instruments,  such  as  futures  contracts 
and  options,  that  provide  exposure  to 
the  stocks  of  companies  in  the  Russell 
2000. 

56.  The  investment  objectives  of  the 
Scudder  SVS  Small  Cap  Growrth 
Portfolio  and  the  Scudder  VIT  Small 
Cap  Index  Fund  are  almost  identical  in 
that  both  Funds  seek  capital 
appreciation.  Additionally,  both  Funds 
invest  in  small,  growth-oriented 
companies,  with  the  Scudder  VIT  Small 
Cap  Index  Fund  also  investing  in  small, 
value-oriented  companies.  While  each 
of  these  Funds  seeks  to  achieve  its 
objective  through  somewhat  different 
investment  strategies,  an  investor  in  the 
Scudder  SVS  Small  Cap  Grow^th 
Portfolio  is  generally  attempting  to 
achieve  the  same  long-term  goal  as  that 
sought  by  the  Scudder  VIT  Small  Cap 
Index  Fund  investors. 
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57.  The  following  chart  shows  the 
average  annual  total  returns  for  the 


Replaced  Funds  for  the  past  six  calendar 
year  periods. 


Replaced  funds 


AIM  VI  Capital  Appreciation  Fund  (Inception  date:  5/5/ 
93)  

Alliance  VPS  Growth  Portfolio— Class  B  Shares  (Incep- 
tion date:  9/15/94)'  ; 

Colonial  U.S.  Growth  &  Income  Fund  (Inception  date:  7/ 
5/94)  

Delaware  VIP  Devon  Series  (Inception  date:  5/1/97)  

Delaware  VIP  Emerging  Markets  Series— Standard 
Class  (Inception  date:  5/1/97)' 

Delaware  VIP  Select  Growth  Series — Standard  Class 
(Inception  date:  5/3/99)'  

Delaware  VIP  Social  Awareness  Series — Standard 
Class  (Inception  date:  5/1/97)'  

Dreyfus  Small  Cap  Portfolio  (Inception  date:  8/31/90)  .... 

Fidelity  VIP  Growth  Opportunities  Portfolio — Initial  Class 
(Inception  date:  1/3/95)'  

Franklin  Mutual  Shares  Securities  Fund — Class  2 
Shares  (Inception  date:  11/8/96)- 

MFS  Research  Series  Initial  Class  (Inception  date:  7/26/ 
95)'  

Newport  Tiger  Fund  (Inceptkni  date:  5/1/95)  

OCC  Global  Equity  Portfolio  (Inception  date:  3/1/95)  

OCC  Managed  Portfolio  (Inception  date:  8/1/88)  

Scudder  SVS  Government  Securities  Portfolio  (Incep- 
tion date:  9/3/87)  

Scudder  SVS  Small  Cap  Growth  Portfolio  (Inception 
date:  5/2/94)  '. 

Templeton  Foreign  Securities  Fund — Class  2  Shares 
(Inception  date:  5/1/92)-  


Total  retum  of  replaced  funds  for  the  periods  indicated  below 
(percent) 


Calendar 
year  2001 


-23.28 

-23.47 

-0.60 
-9.19 

5.28 

-23.78 

-9.54 
-6.12 

-14.42 

7.31 

-21.25 

-18.48 

-13.80 

-4.90 

7.48 

-28.91 

-15.75 


Calendar 
year  2000 


- 10.91 
-17.75 

3.60 

-11.76 

-23.60 

-22.46 

-9.37 
13.31 

-17.07 

13.25 

-4.85 

-15.63 

4.70 

9.70 

10.93 

10.71 

-2.38 


Calendar 
year  1999 


44.61 

34.22 

12.00 
-10.13 

48.28 

N/A 

12.91 
23.15 

4.27 

13.15 

24.05 

68.01 

26.50 

0.83 

0.68 

34.56 

23.23 


Calendar 
year  1998 


19.30 

28.48 

20.15 
24.05 

-38.28 

N/A 

15.45 
-3.44 

24.61 

-0.16 

23.39 

-6.43 

13.29 

7.12 

7.03 

18.37 

9.08 


Calendar 
year  1997 


13.51 

29.77 

32.23 
N/A 

N/A 

N/A 

N/A 
16.75 

29.95 

17.48 

20.26 

-31.14 

14.02 

22.29 

8.96 

34.20 

9.46 


Calendar 
year  1996 


17.58 

28.22 

21.84 
N/A 

N/A 

N/A 

N/A 
16.6 

18.27 

N/A 

22.33 
11.73 
15.02 
22.77 

2.56 

28.04 

23.79 


'Total  retum  shown  reflects  the  historical  perfomiance  of  Class  A  shares  since  the  inception  of  the  Fund,  adjusted  to  reflect  the  12b-1  fees 
imposed  on  Class  B  shares  of  the  Fund. 

^  Total  retum  shown  reflects  the  historical  performance  of  Class  1  shares  since  the  inception  of  the  Fund,  adjusted  to  reflect  the  12b-1  fees 
imposed  on  Class  2  shares  of  the  Fund. 

3  This  Replaced  Fund  offers  different  share  classes  under  various  Contracts;  the  performance  shown  for  the  Replaced  Fund  is  for  the  class 
with  the  lowest  expenses. 

58.  The  following  chart  shows  the  average  annual  total  returns  for  the  Substitute  Funds  for  the  past  six  calendar 
year  periods. 


Substitute  funds 


AFIS  Growth  Fund— Class  2  Shares  (Inception  date:  2/ 
8/94)1  

AFIS  Growth-Income  Fund — Class  2  Shares  (Inception 

date:  2/8/84)  1  

AFIS  International  Fund— Class  2  Shares  (Inception 

date:  5/1/90)1  

Scudder  VIT  Equity  500  Index  (Inception  date:  10/1/97) 
Scudder  VIT  Small  Cap  Index  (Inception  date:  8/22/97) 
Lincoln  National  Bond  Fund  (Inception  dale:  12/28/81)  .. 
Lincoln   National   Social   Awareness   Fund   (Inception 
date:  5/2/88)  


Total  retum  of  substitute  funds  for  the  periods  indicated  below 
(percent) 


Calendar 
year  2001 


-18.15 

2.56 

-19.89 

-12.18 

2.07 

9.18 

-9.50 


Calendar 
year  2000 


4.47 

7.95 

-22.06 
-9.24 
-3.87 
10.88 

-8.32 


Calendar 
year  1999 


57.27 

11.20 

75.97 
20.39 
20.16 
-3.30 

15.44 


Calendar 
year  1998 


35.24 

18.09 

20.92 

28.71 

-2.18 

9.56 

19.89 


Calendar 
year  1997 


29.80 
25.54 

8.82 
N/A 
N/A 

9.30 

37.53 


Calendar 
year  1996 


13.07 

18.41 

17.23 
N/A 
N/A 
2.31 

28.94 


1  Total  retum  shown  reflects  the  historical  performance  of  Class  1  shares  since  the  inception  of  the  Fund,  adjusted  to  reflect  the  12b-1  fees 
imposed  on  Class  2  shares  of  the  Fund. 

59.  The  following  chart  shows  the  approximate  size  for  each  of  the  Replaced  Funds  as  of  December  31,  2001 
as  well  as  the  expense  ratios,  management  fees,  and  12b-l  fee  for  each  of  the  Replaced  Funds  for  Calendar  Year 
2001. 
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Replaced  funds 


AIM  VI  Capital  Appreciation  Fund  (Incep- 
tion date:  5/5/93)  

Alliance  VPS  Growth  Portfolio— Class  B 
Shares  (Inception  date:  9/15/94) 

Colonial  U.S.  Growth  &  Income  Fund  (In- 
ception date:  7/5/94)  

Delaware  VIP  Devon  Series  (Inception 
date:  5/1/97)  

Delaware  VIP  Emerging  Maritets  Se- 
ries— Standard  Class  (Inception  date: 
5/1/97)1  

Delaware  VIP  Select  Growth  Series- 
Standard  Class  (lnceptk>n  date:  5/3/ 
99)1  

Delaware  VIP  Social  Awareness  Se- 
ries— Standard  Class  (Inception  date: 

5/1/97)1  

Dreyfus  Small  Cap  Portfolio  (lnceptk>n 
date:  8/31/90)  

Fidelity  VIP  Growth  Opportunities  Port- 
folio—Initial Class  (Inception  date:  1/3/ 
95)'-»  

Franklin  Mutual  Shares  Securities 
Fund — Class  2  Shares  (Inception  date: 
11/8/96)   

MFS  Research  Series — Initial  Class  (In- 
ception date:  7/26/95)  i  

Newport  Tiger  Fund  (Inceptbn  date:  5/1/ 
95)  

OCC  Global  Equity  Portfolio  (Inception 
date:  3/1/95)  

OCC  Managed  Portfolio  (Inceptkm  date: 
8/1/88)  

Scudder  SVS  Government  Securities 
Portfolio  (Inception  date:  9/3/87) 

Scudder  SVS  Small  Cap  Growth  Port- 
folio (Inception  date:  5/2/94)  

Templeton  Foreign  Securities  Fund — 
Class  2  Shares  (Inceptbn  date:  5/1/ 
92)  


Net  assets  at 
December  31 , 
2001 
(in  thou- 
sands) 2 


1,163,764 

320,452 

207,684 

33,080 

12,641 

69,602 

23,887 
693.079 

975,582 

661,957 
808,889 
35,920 
31,289 
572,321 
305,223 
231,850 

790,725 


Gross  cal- 
endar year 
2001  expense 
ratio  3 
(percent) 


0.85 
1.11 
0.96 
0.72 

1.45 

0.88 

0.85 
0.79 

0.69 

1.04 
0.90 
1.31 
1.20 
0.88 
0.60 
0.68 

1.16 


Net  calendar 
year  2001  ex- 
pense ratio 
(percent) 


0.85 
1.11 
0.96 
0.72 

1.45 

0.88 

0.85 
0.79 

0.69 

1.04 
0.90 
1.31 
1.20 
0.88 
0.60 
0.68 

1.16 


Gross  cal- 
endar year 
2001  manage- 
ment fee 
(percent) 


0.61 
0.75 
0.80 
0.65 

1.25 

0.75 

0.75 
0.75 

0.58 

0.60 
0.75 
0.90 
0.80 
0.78 
0.55 
0.65 

0.69 


Net  calendar 
year  2001 

management 

fee 

(percent) 


0.61 
0.75 
0.80 
0.65 

1.07 

0.75 

0.69 
0.75 

0.58 

0.60 
0.75 
0.90 
0.80 
0.78 
0.55 
0.65 

0.69 


Calendar  year 

2001  12b-1 

fee 

(percent) 


N/A 
0.25 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

0.25 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

0.25 


1  This  Replaced  Fund  offers  different  share  classes  under  different  Contracts;  expenses  and  fees  shown  are  for  the  Replaced  Fund  Class  with 
the  lowest  fees  and  expenses. 

2  Reflects  total  assets  of  all  classes  of  shares,  where  applicable,  of  the  fund. 
3 Total  annual  expenses. 

*  Actual  annual  class  operating  expenses  were  lower  because  a  portion  of  the  brokerage  commissions  that  the  fund  paid  was  used  to  reduce 
ttie  fund's  expenses,  and/or  because  through  arrangements  with  the  fund's  custodian,  credits  realized  as  a  result  of  uninvested  cash  balances 
were  used  to  reduce  a  portion  of  the  fund's  custodian  expenses.  See  the  accompanying  prospectus  for  details. 


60.  The  next  chart  provides  the  approximate  size  for  each  of  the  Substitute  Funds  as  of  December  31,  2001,  as 
well  as  the  expense  ratio,  management  fee  and  12b-l  fee  for  each  of  the  Substitute  Funds  for  Calendar  Year  2001. 


Substitute  funds 


Net  assets  i  at 
Decemt>er  31, 

2001 
(in  thousands) 


Gross  cal- 
endar year 
2001  expense 
ratk5  2 
(percent) 


Net  calendar 
year  2001  ex- 
pense ratk)2 
(percent) 


Gross  cal- 
endar year 
2001  manage- 
ment fee 
(percent) 


Net  calendar 
year  2001 

management 

fee 

(percent) 


Calendar  year 

2001 

12b-1  fee 

(percent) 


AFIS  Growth  Fund— Class  2  Shares 
(Inception  date:  2/8/94)  

AFIS  Growtfi — Income  Fund  (Inception 
date:  2/8/84)  

AFIS  International  Fund — Class  2 
Shares  (Inception  date:  5/1/90) 

Scudder  VIT  Equity  500  Index  (Incep- 
tion date:  10/1/97)  .'. 

Scudder  VIT  Small  Cap  Index  (Incep- 
tion date:  8/22/97) 

Lincoln  National  Bond  Fund  (Inceptkxi 
date:  12/28/81) 


8,144,406 

8,614,715 

2,400,096 

465,836 

151,742 

556,894 


0.63 
0.60 
0.86 
0.31 
0.63 
0.53 


0.63 
0.60 
0.86 
0.30 
0.45 
0.53 


0.37 
0.33 
0.55 
0.20 
0.35 
0.45 


0.37 
0.33 
0.55 
0.20 
0.35 
0.45 


0.25 
0.25 
0.25 
N/A 
N/A 
N/A 
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Suhstitute  funds 

Net  assets  ^  at 
December  31 , 

2001 
(in  thousands) 

Gross  cal- 
endar year 
2001  expense 
ratio  2 
(percent) 

Net  calendar 
year  2001  ex- 
pense ratio  2 
(percent) 

Gross  cal- 
endar year 
2001  manage- 
ment fee 
(percent) 

Net  calendar 
year  2001 

management 

fee 

(percent) 

Calendar  year 

2001 

12b-1  fee 

(percent) 

Lincoln    National    Social    Awareness 
Fund  (Inception  date:  5/2/88) 

1,274.803 

0.40 

0.40 

0.34 

0.34 

N/A 

*  Reflects  total  assets  of  all  classes  of  shares,  where  applicable,  of  the  Fund. 
^  Total  annual  expenses. 


61.  By  supplements  to  the 
prospectuses  for  the  Contracts,  as  well 
as  the  most  current  prospectuses  for  the 
Contracts,  all  owners  and  prospective 
owners  of  the  Contracts  were  notified  of 
Lincoln  Life's  and  LLNY's  intention  to 
take  the  necessary  actions,  including 
seeking  the  order  requested  by  the 
amended  and  restated  Application,  to 
substitute  portfolios. 

62.  The  supplements  and 
prospectuses  stated  that  on  the  date  of 
the  proposed  substitutions  (after  the 
relief  requested  has  been  obtained  and 
all  necessary  systems  support  changes 
have  been  made),  the  Substitute  Funds 
will  replace  the  Replaced  Fimds  as  the 
underlying  investments  for  such  sub- 
accounts. In  addition,  the  supplements 
informed  owners  and  prospective 
owners  that  Lincoln  Life  and  LLNY 
would  not  exercise  any  rights  reserved 
by  them  under  the  Contracts  to  impose 
restrictions  or  fees  on  transfers  from  the 
Replaced  Fimds  until  at  least  thirty  (30) 
days  after  the  proposed  substitutions. 
Certain  supplements  and  prospectuses 
also  advised  existing  and  prospective 
"ChoicePlus"  Contract  owners  that  as  of 
a  to-be-specified  date  (for  existing 
ChoicePlus  Contract  owners)  and  as  of 
February  22,  2000  (for  prospective 
ChoicePlus  Contract  owners)  they 
would  be  unable  to  allocate  net 
purchase  payments  to,  or  transfer  cash 
values  to,  the  sub-accounts  of  Lincoln 
Life  Account  N  corresponding  to  each  of 
the  Closed  Fimds. 

63.  By  means  of  an  additional 
prospectus  supplement  or  updated 
prospectus,  Contract  owners  will  be 
advised,  at  least  thirty  (30)  days  in 
advance  of  the  substitutions,  of  the 
actual  date  of  the  substitutions.  At  least 
sixty  (60)  days  before  the  date  of  the 
proposed  substitutions,  affected  ovsmers 
will  also  be  provided  with  a  prospectus 
for  each  Substitute  Fund  that  includes 
complete  current  information 
concerning  the  Substitute  Funds.  Thus, 
any  owner  affected  by  the  substitutions 
will  have  received  ciirrent  prospectus 
disclosure  for  each  Substitute  Fund  at 
least  sixty  (60)  days  or  more  in  advance 
of  the  proposed  substitutions. 

64.  Lincoln  Life  and  LLNY  will 
redeem  shares  of  each  Replaced  Fund  in 


cash  and  purchase  with  the  proceeds 
shares  of  the  corresponding  Substitute 
Fund.  Redemption  requests  and 
purchase  orders  will  be  placed 
simultaneously  so  that  the  contract 
values  will  remain  fully  invested  at  all 
times.  The  proposed  substitutions  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Contract  owner's  cash  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  of  the  Accounts. 
Contract  owners  will  not  incur  any 
additional  fees  or  charges  as  a  result  of 
the  proposed  substitutions  nor  will  their 
rights  or  Lincoln  Life's  or  LLNY's 
obligations  imder  the  Contracts  be 
altered  in  any  way.  All  expenses 
incurred  in  coimection  with  the 
proposed  substitutions,  including  legal, 
accounting,  brokerage  and  other  fees 
and  expenses,  will  be  paid  by  Lincoln 
Life  or  LLNY.  In  addition,  the  proposed 
substitutions  will  not  impose  any  tax 
liability  on  Contract  owners.  The 
proposed  substitutions  will  not  cause 
the  contract  fees  and  charges  currently 
imposed  by  Lincoln  Life  and  LLNY  and 
paid  by  existing  Contract  owners  to  be 
greater  after  the  proposed  substitutions 
than  before  the  proposed  substitutions. 
Lincoln  Life  and  LLNY  do  not  currently 
impose  any  restrictions  or  fees  on 
transfers  imder  the  Contracts,  and  will 
not  exercise  any  right  they  may  have 
under  the  Contracts  to  impose 
restrictions  on  transfers  from  the 
Replaced  Funds  under  the  Contracts  for 
a  period  of  at  least  thirty  (30)  days 
following  the  proposed  substitutions. 
65.  Lincoln  Life  and  LLNY  will  not 
increase  contract  charges  or  total 
separate  account  charges  (net  of  any 
waiver  or  reimbursements)  of  the  sub- 
accoimts  that  invest  in  the  Substitute 
Fuinds  for  those  Contract  owners  who 
were  Contract  owners  on  the  date  of  the 
substitution  for  a  period  of  two  years 
from  the  date  of  the  substitution.  If  the 
total  operating  expenses  for  any 
Substitute  Fund  (taking  into  accoimt 
any  expense  waiver  or  reimbursement) 
for  any  fiscal  quarter  for  the  two-year 
period  following  the  date  of  substitution 
exceed  on  an  annualized  basis  the  net 
expense  ratio  for  its  corresponding 
Replaced  Fimd  for  the  fiscal  year  ended 


December  31,  2001,  Lincoln  Life  and 
LLNY  will  reduce  (through  waiver  or 
reimbursement)  the  separate  accoimt 
expenses  paid  during  that  quarter  of  the 
sub-account  that  invests  in  such 
Substitute  Fund  for  Contract  owners 
who  were  Contract  owners  on  the  date 
of  the  substitution  to  the  extent 
necessary  to  offset  the  amount  by  which 
the  Substitute  Fund's  expense  ratio  for 
such  period  exceeds,  on  an  annualized 
basis,  the  year  2001  expense  ratio  level 
of  the  Replaced  Fund. 

66.  In  addition,  with  regard  to  the 
substitution  involving  the  AIM  VI 
Capital  Appreciation  Fund  and  the  AFIS 
Growth  Fund,  Lincoln  emd  LLNY  will 
not  receive,  for  three  years  from  the  date 
of  the  substitution,  any  direct  or  indirect 
benefits  from  the  AFIS  Growth  Fund,  its 
advisers  or  underwriters,  or  from 
affiliates  of  the  AFIS  Growth  Fund,  their 
advisers  or  underwriters,  in  connection 
with  assets  attributable  to  the  Contracts 
affected  by  the  substitution  involving 
the  AIM  VI  Capital  Appreciation  Fund 
and  the  AFIS  Growth  Fund,  at  a  higher 
rate  than  Lincoln  Life  and  LLNY 
received  from  the  AIM  VI  Capital 
Appreciation  Fimd,  its  advisers  or 
underwriters,  or  from  affiliates  of  the 
AIM  VI  Capital  Appreciation  Fund, 
their  advisers  or  underwriters,  including 
without  limitation  Rule  12b-l  fees, 
shareholder  service  or  administrative  or 
other  service  fees,  revenue-sharing  or 
other  arrangements.  Lincoln  Life  and 
LLNY  each  represent  that  the 
substitution  involving  the  AIM  VI 
Capital  Appreciation  Fund  and  the  AFIS 
Growth  Fund  and  its  selection  of  the 
AFIS  Growth  Fund  was  not  motivated 
by  any  financial  consideration  paid  or  to 
be  paid  to  it  or  to  any  of  its  affiliates  by 
the  AFIS  Growth  Fund,  its  advisers  or 
underwriters,  or  by  the  affiliates  of  the 
AFIS  Growth  Fund,  their  advisers  or 
underwriters. 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  obtain  Commission  approval 
before  substituting  the  securities  held  by 
the  trust.  Specifically,  Section  26(c) 
states: 
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It  shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such  security 
unle.ss  the  Commission  shall  have  approved 
such  substitution.  The  Commission  shall 
issue  an  order  approving  such  substitution  if 
the  evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy  and 
provisions  of  this  title. 

2.  Applicants  state  that  the  proposed 
substitution  of  shares  of  the  Substitute 
Portfolios  for  those  of  the  Replaced 
Portfolios  appears  to  involve  a 
substitution  of  securities  within  the 
meaning  of  Section  26(c)  of  the  Act. 
Applicants  therefore  request  an  order 
from  the  Commission  pursuant  to 
Section  26(c)  approving  the  proposed 
substitutions. 

3.  The  Contracts  give  Lincoln  Life  and 
LLNY  the  right,  subject  to  Commission 
approval,  to  substitute  shares  of  another 
open-end  management  investment 
company  for  shares  of  an  open-end 
management  investment  company  held 
by  a  sub-account  of  the  relevant 
account.  The  prospectuses  for  the 
Contracts  and  the  Accounts  contain 
appropriate  disclosure  of  this  right.  The 
Contracts  state  as  follows: 


Substituted  Securities.  Shares 
corresponding  to  a  particular  P'und  may  not 
always  be  available  for  purchase  or  [Lincoln 
Life!  may  decide  that  further  investment  in 
such  Fund  is  no  longer  appropriate  in  view 
of  the  purposes  of  the  Variable  Account,  or 
in  view  of  legal,  regulatory  or  federal  income 
tax  restrictions.  In  such  event,  shares  of 
another  registered  open-end  investment 
company  or  unit  investment  trust  may  be 
substituted  both  for  Fund  shares  already 
purchased  and/or  as  the  securities  to  be 
purchased  in  the  future,  provided  that  these 
substitutions  meet  applicable  Internal 
Revenue  Service  diversification  guidelines 
and  have  been  approved  by  the  Securities 
and  Exchange  Commission  and  such  other 
regulatory  authorities  as  may  be  necessary.  In 
the  event  of  any  substitution  pursuant  to  this 
provision,  the  company  may  make 
appropriate  endorsement(s)  to  this  contract  to 
reflect  the  substitution. 

4.  The  prospectuses  for  the  Contracts 
state  under  the  caption  "Investments  of 
the  Variable  Annuity  Account"  the 
following:  [Lincoln  Life]  [LLNY] 
reservels]  the  right  to  add,  delete  or 
substitute  funds. 

5.  Lincoln  Life  and  LLNY  reserve  this 
right  of  substitution  both  to  protect 
themselves  and  Contract  owners  in 
situations  where  either  might  be  harmed 
or  disadvantaged  by  circumstances 
surrounding  the  issuer  of  the  shares 
held  by  one  or  more  of  their  separate 
accounts  and  to  afford  these  companies 
the  opportunity  to  replace  such  shares 
where  to  do  so  could  benefit  themselves 
and  Contract  owners.  For  example,  the 


Commission  staff  has  approved 
substitutions  made  by  insurance 
companies  in  response  to  pending 
mergers  or  liquidations  of  the  issuer  of 
shares  held  by  the  companies'  separate 
accounts  and  has  approved  numerous 
substitutions  by  life  insurance 
companies  of  shares  of  an  issuer  for 
shares  of  a  similar  issuer  held  by  the 
companies'  separate  accounts  in  a 
variety  of  circumstances. 

6.  As  mentioned  above,  the 
investment  objective  of  the  AFIS 
Growth-Income  Fund  and  the  Colonial 
U.S.  Growth  &  Income  Fund  are 
substantially  similar.  Both  Funds  are 
stock  funds  seeking  undervalued 
investments  with  good  long-term  growth 
prospects. 

7.  The  AFIS  Growth-Income  Fund's 
and  the  Delaware  VIP  Devon  Series' 
investment  objectives  are  substantially 
similar;  both 'seek  capital  appreciation 
with  AFIS  Growth-Income  Fund  also 
seeking  income.  Additionally,  both 
Funds  invest  in  common  stocks  using 
both  growth  and/or  value  investment 
styles. 

8.  The  Lincoln  National  Bond  Fund's 
and  the  Scudder  SVS  Government 
Securities  Portfolio's  investment 
objectives  are  substantially  similar;  both 
Funds  seek  high  current  income 
consistent  with  the  preservation  of 
capital.  Additionally,  both  Funds  invest 
in  similar  fixed-income  securities:  U.S. 
Government  obligations  and 
investment-grade  corporate  debt,  with 
some  limited  investment  in  below 
investment-grade  corporate  debt. 

9.  The  AFIS  International  Fund's  and 
the  OCC  Global  Equity  Portfolio's 
investment  objectives  are  substantially 
similar;  the  OCC  Global  Equity  PortfoHo 
seeks  long-term  capital  appreciation  and 
the  AFIS  International  Fund  seeks 
growth  of  capital  (capital  appreciation). 
The  OCC  Global  Equity  Portfolio  invests 
principally  in  equity  securities  located 
anywhere  in  the  world  using  traditional 
value  investing  strategies,  while  AFIS 
International  Fund  invests  principally 
in  equity  securities  located  outside  the 
United  States  using  value  and  growth 
investing  strategies. 

10.  The  AFIS  Growih-Income  Fund's 
and  the  OCC  Managed  Portfolio's 
investment  objectives  are  substantially 
similar;  both  Funds  seek  growth  of 
capital  over  time  (income  and  capital 
appreciation).  AFIS  Growth-Income 
Fund  seeks  undervalued  investments 
with  good  long-term  growth  prospects, 
while  the  OCC  Managed  Portfolio  uses 
traditional  value  investing  in  both 
equity  and  fixed-income  securities. 

11.  The  investment  objectives  of  AIM 
VI  Capital  Appreciation  and  the  AFIS 
Growth  Fund  are  identical;  both  seek 


growth  of  capital.  Additionally,  both 
Funds  invest  in  common  stocks  using 
growth  investment  styles. 

12.  The  investment  objectives  of  the     ' 
Alliance  VPS  Growth  Portfolio  and  the 
AFIS  Growth  Fund  are  substantially 
similar;  both  seek  growth  of  capital. 
Additionally,  both  Funds  invest  in 
common  stocks  using  growth 
investment  styles. 

13.  The  investment  objectives  of  the 
Delaware  VEP  Emerging  Markets  Series 
and  the  AFIS  International  Fund  are 
substantially  similar;  both  Funds  seek 
capital  appreciation  by  investing  in 
common  stocks  with  potential  for 
capital  appreciation,  using  value 
investment  styles.  Additionally,  both 
Funds  invest  principally  in  equity 
securities  located  outside  the  United 
States,  with  the  Delaware  VIP  Emerging 
Mark-ets  Series  emphasizing  emerging 
foreign  country'  investment  and  may 
also  hold  a  higher  percentage  of  high- 
yield,  high-risk  debt  securities. 

14.  The  investment  objectives  of  the 
Delaware  VIP  Select  Growth  Series  and 
the  AFIS  Growth  Fund  are  substantially 
similar;  both  seek  growth  of  capital, 
with  Delaware  VIP  Select  Growth 
Series'  emphasis  on  long-term  capital 
appreciation.  Additionally,  both  Funds 
invest  in  common  stocks  using  growth 
investment  styles.  Both  Funds  invest  in 
large-sized  companies,  with  Delaware 
VIP  Select  Growth  Series  also  investing 
in  medium-  and  small-sized  companies. 

15.  The  investment  objectives  of  the 
Delaware  VIP  Social  Awareness  Series 
and  the  Lincoln  National  Social 
Awareness  Fund  are  identical;  both  seek 
long-term  growth  of  capital . 

Additionally,  both  Funds  invest  in 
common  stocks  of  medium  to  large- 
sized  domestic  companies  using  growth 
and/or  value  investment  styles  with 
socially  responsible  investment  criteria. 

16.  "The  investment  objectives  of  the 
Scudder  VIT  Small  Cap  Index  Fund  and 
the  Dreyfus  Small  Cap  Portfolio  are 
identical;  both  seek  capital  appreciation. 
Additionally,  both  invest  in  common 
stocks  of  small-sized  growth  and  value 
companies. 

17.  The  investment  objectives  of  the 
Fidelity  VIP  Growth  Opportunities 
Portfolio  and  the  Scudder  VIT  Equity 
500  Index  Fund  are  substantially 
similar;  both  seek  growth  of  capital. 
Additionally,  both  Funds  invest  in 
conmion  stocks  of  large-sized  growth 
and  value  companies,  with  Fidelity  VIP 
Growth  Opportunities  Portfolio  also 
investing  in  some  medium-sized  growth 
and  value  companies. 

18.  The  investment  objectives  of  the 
Franklin  Mutual  Shares  Securities  Fund 
and  the  AFIS  Growth-Income  Fund  are 
substantially  similar;  both  seek  capital 
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appreciation,  with  AFIS  Growth-Income 
Fund  also  seeking  income  and  Franklin 
Mutual  Share  Securities  Fund 
secondarily  seeking  income. 
Additionally,  both  Funds  invest  in 
common  stocks  using  value  investment 
styles.  Both  Fimds  invest  in  large-sized 
domestic  companies,  with  Franklin 
Mutual  Shares  Securities  Fund  also 
investing  in  medium-  and  small-sized 
companies  and  foreign  companies  and 
debt  securities. 

19.  The  investment  objectives  of  the 
AFIS  Growth  Fund  and  MFS  Research 
Series  are  substantially  similar;  both 
seek  growth  of  capital,  with  MFS 
Research  Series  also  seeking  income. 
Additionally,  both  Funds  invest  in 
common  stocks  using  growth 
investment  styles.  Both  Fimds  invest  in 
large-sized  companies,  with  MFS 
Research  Series  also  investing  in 
medium-  and  small-sized  companies. 

20.  The  investment  objectives  of  the 
Newport  Tiger  Fund  and  the  AFIS 
International  Fund  are  substantially 
similar;  both  invest  in  common  stocks 
with  potential  for  capital  appreciation, 
with  AFIS  International  Fund  primarily 
using  a  value  investment  style  and 
Newport  Tiger  Fund  primarily  using  a 
growth  investment  style.  Additionally, 
both  Fimds  invest  principally  in  equity 
securities  located  outside  the  United 
States,  with  the  Newport  Tiger  Fund 
investing  principally  in  Asian 
companies,  while  the  AFIS  International 
Fimd  provides  additional  diversification 
in  non- Asian  (European)  companies. 

21.  The  investment  objectives  of  the 
Templeton  Foreign  Securities  Fund  and 
the  AFIS  International  Fund  are 
substantially  similar;  both  invest  in 
common  stocks  with  potential  for 
capital  appreciation  using  value 
investment  styles.  Additionally,  both 
Funds  invest  principally  in  equity 
securities  located  outside  the  United 
States. 

22.  The  investment  objectives  of  the 
Scudder  SVS  Small  Cap  Growth 
Portfolio  and  the  Scudder  VIT  Small 
Cap  Index  Fund  are  substantially 
similar;  both  seek  capital  appreciation, 
with  Scudder  VIT  Small  Cap  Index 
Fund  utilizing  a  quantitative  investment 
style  and  Scudder  SVS  Small  Cap 
Growth  Portfolio  utilizing  a  growth 
investment  style.  Additionally,  both 
Funds  invest  principally  in  common 
stocks  of  small-sized  growth  companies, 
with  the  Scudder  VIT  Small  Cap  Index 
Fund  also  investing  in  small-sized  value 
companies. 

23.  The  Applicants  have  concluded 
that,  although  there  are  differences  in 
the  objectives  and  policies  of  the  Fimds, 
their  objectives  and  policies  are 
sufficiently  consistent  to  assure  that 


following  the  substitutions,  the 
achievement  of  the  core  investment 
goals  of  the  affected  owners  in  the 
Replaced  Funds  will  not  be  frustrated. 

24.  The  Applicants'  proposed 
substitutions  would  effectively 
consolidate  the  Lincoln  Life  and  LLNY 
assets  of  each  Substitute  Fund  held  by 
the  accounts  with  those  of  the 
corresponding  Replaced  Fund,  with  a 
goal  of  each  Substitute  Fund  having 
lower  future  expense  ratios  than  the 
past  expense  ratios.  Larger  funds  can 
have  lower  expenses  due  to  two  reasons. 
First,  with  a  larger  asset  size,  fixed  fund 
expenses  are  spread  over  a  larger  base, 
lowering  the  expense  ratio.  Second, 
larger  funds  may  have  lower  trading 
expenses,  potentially  resulting  in  higher 
total  returns.  In  the  following 
comparisons,  "expense  ratio"  refers  to 
both  gross  and  net  expense  ratios,  and 
"management  fee"  includes  both  gross 
and  net  management  fees,  as  well  as  any 
applicable  12b-l  fees. 

25.  The  AHS  Growth  Fund  has  a 
lower  expense  ratio  and  slightly  higher 
management  fee  (though  total  expenses 
are  lower)  and  is  much  larger  than  the 
AIM  VI  Capital  Appreciation  Fund.  The 
AFIS  Growth  Fund  also  has  performed 
better  for  five  time  periods  and  lower  for 
one  time  period  compared  to  the  AIM  VI 
Capital  Appreciation  Fund. 

26.  The  AFIS  Growth  Fund  has  a 
lower  expense  ratio  and  management 
fee  and  is  much  larger  than  the  Alliance 
VPS  Growth  Portfolio.  The  AFIS  Grovrth 
Fund  has  performed  better  for  four  time 
periods,  the  same  for  one  time  period, 
and  lower  for  one  time  period  than  the 
Alliance  VPS  Growth  Portfolio. 

27.  The  AFIS  hitemational  Fund  has 
a  lower  expense  ratio  and  management 
fee  and  is  much  larger  than  the 
Delaware  VIP  Emerging  Markets  Series. 
The  AFIS  International  Fund  also  has 
performed  better  for  three  time  periods 
and  lower  for  one  time  period  compared 
to  the  Delaware  VIP  Emerging  Markets 
Series. 

28.  The  AFIS  Growth  Fund  has  a 
lower  expense  ratio  and  management 
fee  and  is  much  larger  than  the 
Delaware  VIP  Select  Growth  Series.  The 
AFIS  Growth  Fund  also  has  performed 
better  for  two  time  periods  compared  to 
the  Delaware  VIP  Select  Growrth  Series. 

29.  The  Lincoln  National  Social 
Awareness  Fund  has  a  lower  expense 
ratio  and  management  fee  and  is  much 
larger  compared  to  the  Delaware  VIP 
Social  Awareness  Series.  The  Lincoln 
National  Social  Awareness  Fund  also 
has  performed  the  same  for  one  time 
period  and  better  for  four  time  periods 
compared  to  the  Delaware  VIP  Social 
Awareness  Series. 


30.  The  Scudder  VIT  Small  Cap  Index 
Fund  has  a  lower  expense  ratio  and 
management  fee  and  is  much  smaller 
than  the  Dreyfus  Small  Cap  Index 
Portfolio.  The  Scudder  VIT  Small  Cap 
Index  Fund  also  has  better  performance 
for  two  time  periods  and  lower 
performance  for  two  time  periods 
compared  to  the  Dreyfus  Small  Cap 
Index  Fund. 

31.  The  Scudder  VIT  Equity  500  Index 
Fund  has  a  lower  expense  ratio  and 
management  fee  and  is  smaller  than  the 
Fidelity  Growth  Opportimities  Portfolio. 
The  Scudder  VIT  Equity  500  Index 
Fund  also  has  better  performance  for 
foiu  time  periods  compared  to  the 
Fidelity  Growth  Opportimities  Fund. 

32.  The  AFIS  Growth-Income  Fund 
has  a  lower  expense  ratio  and 
management  fee  and  is  much  larger  than 
the  Franklin  Mutual  Shares  Securities 
Fund.  The  AFIS  Growth-Income  Fund 
also  has  performed  better  for  two  time 
periods  and  lower  for  three  time  periods 
compared  to  the  Franklin  Mutual  Shares 
Securities  Fund. 

33.  The  AFIS  Growth-Income  Fund 
has  a  lower  expense  ratio  and 
management  fee  and  is  larger  than  the 
Colonial  U.S.  Growth  &  Income  Fund. 
The  AFIS  Growth-Income  Fund  also  has 
performed  better  for  two  time  periods, 
slightly  lower  for  two  time  periods  and 
lower  for  two  time  periods  compared  to 
the  Colonial  U.S.  Growth  &  Income 
Fund. 

34.  The  AFIS  Growth-bicome  Fund 
has  a  lower  expense  ratio  and 
management  fee  and  is  much  larger  than 
the  Delaware  VIP  Devon  Series.  In 
addition,  as  indicated  previously,  the 
AFIS  Growth-Income  Fund  has 
performed  better  for  three  time  periods 
and  lower  for  one  period  compared  to 
the  Delaware  VIP  Devon  Series. 

35.  The  AFIS  International  Fund  has 
a  lower  expense  ratio  and  the  same 
management  fee  and  is  much  larger  than 
the  OCC  Global  Equity  Portfolio.  The 
AFIS  International  Fund  has  performed 
better  for  three  time  periods  and  lower 
for  three  time  periods  compared  to  the 
OCC  Global  Equity  Portfolio. 

36.  The  AFIS  Growth-Income  Fund 
has  a  lower  expense  ratio  and 
management  fee  and  is  much  larger  than 
the  OCC  Managed  Portfolio.  The  AFIS 
Growth-Income  Fund  has  performed 
better  for  four  time  periods  and  lower 
for  two  time  periods  compared  to  the 
OCC  Managed  Portfolio. 

37.  The  Lincoln  National  Bond  Fund 
has  a  lower  expense  ratio  and 
management  fee  and  is  larger  than  the 
Scudder  SVS  Government  Securities 
Portfolio.  The  Lincoln  National  Bond 
Fund  has  performed  better  for  three 
time  periods  and  lower  for  three  time 
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periods  compared  to  the  Scudder  SVS 
Government  Securities  Portfolio. 

38.  The  AFIS  International  Fund  has 
a  lower  expense  ratio  and  management 
fee  and  is  much  larger  than  the 
Templeton  Foreign  Securities  Fund.  The 
AFIS  International  Fund  also  has 
performed  better  for  two  time  periods 
and  lower  for  four  time  periods 
compared  to  the  Templeton  Foreign 
Securities  Fund. 

39.  The  AFIS  Growrth  Fund  has  a 
lower  expense  ratio  and  management 
fee  and  is  much  larger  than  the  MFS 
Research  Series.  The  AFIS  Growth  Fund 
also  has  performed  better  for  five  time 
periods  and  lower  for  one  time  period 
compared  to  the  MFS  Resesu-ch  Series. 

40.  The  AIFS  International  Fund  has 
a  lower  expense  ratio  and  management 
fee  and  is  much  larger  than  the  Newport 
Tiger  Fund.  The  AFIS  International 
Fund  also  has  performed  better  for  four 
time  periods  and  lower  for  two  time 
periods  compared  to  the  Newport  Tiger 
Fund. 

41.  The  Scudder  VIT  Small  Cap  Index 
Fund  has  a  lower  expense  ratio  and 
management  fee  and  is  smaller  than  the 
Scudder  SVS  Small  Cap  Growth 
Portfolio.  The  Scudder  VIT  Small  Cap 
Index  Fund  also  has  performed  better 
for  one  time  period  and  has  lower 
performance  for  three  time  periods 
compared  to  the  Scudder  SVS  Small 
Cap  GrovkTth  Portfolio. 

Conclusion 

I  j  Applicants  submit  that,  for  all  the 
reasons  stated  above,  the  proposed 
substitutions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Sec  ret  a  f}'. 
IFR  Doc.  02-15250  Filed  6-17-02;  8:45  am] 
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Sunshine  Act  Meeting 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  17,  2002: 

Closed  Meetings  will  be  held  on 
Tuesday,  June  18,  2002,  at  10  a.m..  and 
Wednesday,  June  19,  2002,  at  10  a.m., 
and  an  Open  Meeting  will  be  held  on 
Thursday,  June  20,  2002,  at  10  a.m.,  in 


Room  1C30,  the  William  O.  Douglas 
Room. 

Commissioner  Glassman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3),  (5),  (7), 
(9)(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meetings. 

The  subject  matteir  of  the  Closed 
Meeting  scheduled  for  Tuesday,  June 

18,  2002,  will  be: 

Formal  orders  of  investigation; 
Institution  and  settlement  of  injunctive 

actions;  and 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Wednesday,  June 

19,  2002,  will  be: 

Formal  orders  of  investigation; 
Institution  and  settlement  of  injunctive 

actions; 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature;  and  an 
Order  compelling  testimony. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Thursday,  June 

20,  2002,  will  be: 

1.  The  Commission  will  consider  whether 
to  adopt  technical  amendments  to  Rules  3a- 
1.  3a-2,  3a-3.  3a-5.  3a-6.  6c-6,  6e-2.  6e- 
3(T).  20b,  and  30f-l  under  the  Investment 
Company  Act  of  1940  and  Rules  16a-2  and 
16a-3  under  the  Securities  Exchange  Act  of 
1934;  as  well  as  whether  to  adopt  technical 
amendments  to  Forms  3,  4,  and  5,  and  the 
references  to  these  forms  contained  in  the 
Code  of  Federal  Regulations.  The 
amendments  will  correct  statutory  references 
currently  contained  in  the  rules  and  the 
forms. 

2.  The  Commission  will  consider  whether 
to  issue  an  interpretive  release  regarding  the 
application  of  certain  provisions  of  the 
federal  securities  laws  to  trading  in  security 
futures  products.  In  light  of  the  framework 
established  by  the  Commodity  Futures 
Modernization  Act  for  the  joint  regulation  of 
security  futures  products  by  the  Securities 
and  Exchange  Commission  and  the 
Commodity  Futures  Trading  Commission, 
the  interpretive  release  is  designed  to  provide 
guidance  to  securities  industry  and  futures 
industry  participants  in  applying  certain 
provisions  of  the  federal  securities  laws  to 
trading  in  security  futures  products.  This 


release  responds  to  many  of  the  interpretive 
issues  identified  by  industry  participants. 
Some  questions  pertain  to  the  status  and 
treatment  of  the  instruments  themselves 
under  the  Securities  Act  of  1933  and  the 
Securitfes  Exchange  Act  of  1934.  Other 
questions  pertain  to  the  application  of 
trading  rules  and  other  rules  that  apply  to 
market  intermediaries. 

3.  The  Commission  will  consider  whether 
to  propose  rule  amendments  and  new  rules 
designed  to  enhance  the  quality  of  financial 
information  through  improving  oversight  of 
the  auditing  process.  The  proposed  rules 
would  create  the  framework  for  a  new  private 
sector  regulatory  scheme  for  the  accountants 
that  audit  or  review  financial  statements  filed 
with  the  Commission.  The  proposed  rules 
also  would  reform  oversight  and  improve  the 
accountability  of  auditors  of  public 
companies,  thereby  enhancing  the  reliability 
and  integrity  of  the  financial  reporting 
process.  Under  the  proposed  framework,  a 
new  organization,  among  other  things,  would 
(1)  conduct  reviews  of  accounting  firms" 
quality  controls.  (2)  discipline  accountants 
for  unethical  or  incompetent  conduct,  or 
other  violations  of  professional  standards, 
and  (3)  either  set  or  rely  on  designated 
private  sector  bodies  to  set  auditing,  quality 
control  and  ethics  standards. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  June  13,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-15420  Filed  6-14-02:  11:58  am) 
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[Release  No.  34-46069;  File  No.  S7-12-01] 

Notice  of  Application  of  Evangelical 
Christian  Credit  Union  for  Exemptive 
Relief  Under  Sections  15  and  36  of  the 
Exchange  Act  and  Request  for 
Comment 

June  12.  2002. 

The  Commission  has  received  a 
request  from  a  federally  insured  credit 
union.  Evangelical  Christian  Credit 
Union  ("ECCU"),  for  an  exemption 
pursuant  to  Sections  15(a)(2)  and  36(a) 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act").  ECCU  requests  relief 
from  the  broker-dealer  registration 
requirements  of  Section  15(a)(1)  of  the 
Exchange  Act  and  the  reporting  and 
other  requirements  of  the  Exchange  Act 
applicable  to  broker-dealers  so  that  it 
might  offer  sweep  account  services  to  its 
members  without  registering  as  a 
broker-dealer.  In  order  to  provide  an 
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opportiinity  for  interested  persons  to 
comment,  the  Commission  is  publishing 
this  notice  and  request  for  comment 
pursuant  to  Rule  0-12  under  the 
Exchange  Act.  In  light  of  informal 
requests  for  similar  relief  for  other  credit 
unions,  the  Commission  is  also 
requesting  comment  on  whether  all 
credit  unions  should  be  permitted  to 
offer  sweep  accoimts  to  members, 
including  individuals,  on  the  same 
terms  as  requested  by  ECCU. 

Background 

Section  15(a)(1)  of  the  Exchange  Act 
generally  requires  any  broker  or  dealer 
who  makes  use  of  the  mails  or  any 
instrumentality  of  interstate  commerce 
to  effect  transactions  in,  or  induce  the 
purchase  or  sale  of,  any  security  to 
register  with  the  Commission.  Section 
3(a)(4)(A)  of  the  Exchange  Act  defines  a 
"broker"  as  "any  person  engaged  in  the 
business  of  effecting  transactions  in 
securities  for  the  account  of  others." 
Sweeping  deposit  account  balances  into 
mutual  funds  constitutes  "effecting 
transactions  in  securities,"  and  an  entity 
engaging  in  such  activity  on  an  ongoing 
basis  for  compensation  would  be  "in  the 
business  of  securities  brokerage. 
Absent  an  exception  or  exemption,  the 
entity  would  be  required  to  register  as 
a  broker  with  the  Commission. 

Section  15(a)(2)  of  the  Exchange  Act 
authorizes  the  Commission  to 
conditionally  or  unconditionally 
exempt  from  the  broker-dealer 
registration  requirements  of  Section 
15(a)(1)  any  broker  or  dealer  or  class  of 
broker  or  dealer,  by  rule  or  order,  as  it 
considers  consistent  with  the  public 
interest  and  the  protection  of  investors. ' 
Similarly,  but  more  broadly.  Section  36 
of  the  Exchange  Act  authorizes  the 
Commission  to  conditionally  or 
unconditionally  exempt  any  person, 
sectirity,  or  transaction,  or  any  class  or 
classes  of  persons,  seoirities,  or 
transactions,  from  any  provision  or 
provisions  of  the  Exchange  Act  or  any 
rule  or  regulation  thereimder,  by  rule, 
regulation,  or  order,  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest,  and  is 
consistent  with  the  protection  of 
investors.  2 

ECCU's  application  relates  to  the  May 
11,  2001  interim  final  rules  ^  defining 
certain  terms  used  in,  and  granting 
additional  exemptions  from,  the 
functional  exceptions  from  the 
definitions  of  "broker"  and  "dealer" 


added  to  the  Exchange  Act  by  the 
Gramm-Leach-Bliley  Act^  ("GLBA").  To 
allow  banks  sufficient  time  to 
implement  changes  necessary  to  comply 
with  the  interim  final  rules,  and  to 
allow  for  careful  consideration  of 
amendments  to  those  rules,  banks  and 
thrifts  have  a  temporary,  general 
exemption  from  broker-dealer 
registration.^  Once  the  Commission 
adopts  amendments  to  the  interim  final 
rules  and  the  rules  become  effective, 
banks  and  thrifts  will  have  a  more 
specific  set  of  exceptions  and 
exemptions  from  registration.  Banks  and 
thrifts  acting  as  brokers  wtU  not  be 
considered  brokers  only  if  they  meet 
one  of  eleven  product  or  transaction- 
specific  exceptions  of  the  GLBA  or  are 
otherwise  exempt  from  the  definition  by 
Commission  rules. 

One  of  functional  broker  exceptions  is 
for  sweeping  funds  into  no-load  money 
market  funds,  as  provided  in  new 
Section  3(a)(4)(B)(v)  of  the  Exchange 
Act.^  This  section  provides  that  a  bank 
shall  not  be  considered  to  be  a  broker 
because  it  "effects  transactions  as  part  of 
a  program  for  the  investment  or 
reinvestment  of  deposit  funds  into  any 
no-load,  open-end  management 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
that  holds  itself  out  as  a  money  market 
fund." ''  However,  like  the  other  GLBA 
functional  exceptions  for  banks,  the 
sweep  account  exception  by  its  terms  is 
available  only  to  "banks"  as  defined  in 
Exchange  Act  Section  3(a)(6).  Credit 
unions  are  not  banks  within  the 
meaning  of  this  definition."  Therefore, 
without  an  exemption,  credit  unions 
generally  would  be  the  only  depository 
institutions  unable  to  sweep  deposit 
accoimt  balances  into  no-load  money 
market  funds  and  ECCU,  specifically. 


'  See  15  U.S.C.  780(a)(2). 

2  See  15  U.S.C.  78nuii. 

^  See  Exchange  Act  Release  No.  44291  (May  11, 
2001).  66  FR  27760  (May  18.  2001).  available  at 
<http://www.sec.gov/niles/final/34-44291.htm>. 


4  Pub.  L.  106-102. 106th  Cong..  1st  Sess..  113 
Stat.  1338  (Nov.  12.  1999). 

'  At  the  time  it  issued  the  interim  final  rules,  the 
Commission  granted  banks,  savings  associations, 
and  savings  banks  a  temporary,  general  exemption 
from  the  definitions  of  the  terms  "broker"  and 
"dealer"  under  the  Exchange  Act.  See  Rules  15a- 
7  and  15a-9  in  the  interim  final  rules  release,  supra 
note  1.  Soon  after,  the  Commission  extended  this 
exemption  Until  May  12,  2002.  See  Exchange  Act 
Release  No.  44570  (July  18.  2001)  (File  No.  S7-12- 
01),  available  at  <http://www.sec.gov/rules/other/ 
34-44570.htm>.  Recently,  the  Commission  further 
extended  the  exemption  with  respect  to  the 
definition  of  "broker"  until  May  12,  2003,  and  with 
respect  to  the  definition  of  "dealer"  until  November 
12,  2002.  See  Exchange  Act  Release  No.  45897  (May 
8.  2002)  (File  No.  S7-12-01),  available  at  <http:// 
www.sec.gov/rules/other/34-45897.htm>. 

"See  IS  U.S.C.  78c(a)(4)(B)(v). 

'W. 

■Thrifts  also  are  not  banks.  However,  Rule  15a- 
9  under  the  Exchange  Act,  which  is  currently 
applicable,  generally  exempts  thrifts  from  the 
definition  of  the  term  "broker"  on  the  same  terms 
and  conditions  as  banks. 


would  not  be  permitted  to  do  so  absent 
registration  as  a  broker-dealer. 

Summary  of  the  Application 

ECCU  proposes  to  offer  its  member 
institutions  a  sweep  account  service  that 
would  involve  linking  a  deposit  account 
with  an  omnibus  account  maintained 
with  a  registered  broker-dealer  and 
representing  the  interests  of  ECCU 
member  institutions  in  one  or  more  no- 
load  money  market  mutual  funds. 
Under  the  proposed  arrangement,  funds 
would  automatically  transfer  back  and 
forth  between  the  two  accounts, 
maintaining  a  specified  minimum 
balance  in  the  deposit  account  and 
automatically  investing  deposits  above  a 
specified  target  amount  in  money 
market  mutual  funds.  In  cqpnection 
with  the  arrangement,  ECCU  proposes  to 
engage  in  limited  shareholder  servicing 
and  support  activities,  and  limited 
promotional  activities. 

The  funds  into  which  ECCU  proposes 
to  sweep  deposits  pay  the  fund  sponsor 
a  management  fee  of  0.20%  of  fund  net 
asset  value  aimually  and  reimburse  the 
fund  sponsor  for  operating  expenses 
estimated  at  approximately  0.10%  of 
fund  net  asset  value  annually.  ECCO 
represents  that  it  would  not  receive 
from  the  fund  sponsor  any  portion  of 
the  sponsor's  management  fee  or 
operating  expenses,  but  that  in 
consideration  of  its  shareholder 
servicing  and  support  activities  it  would 
receive  an  administrative  services  fee 
not  to  exceed  0.25%  annually  of  the  net 
asset  value  of  shares  invested  in  the 
funds  through  ECCU's  omnibus  account. 
ECCU  also  proposes  to  charge  each 
member  institution  a  flat,  monthly,  cash 
management  service  fee  for  the  sweep 
service.  In  addition,  ECCU  proposes  to 
charge  its  member  institutions  a  fee  not 
to  exceed  1.00%  annually  on  balances 
maintained  in  the  funds  through  their 
sweep  accounts.  ECCU  represents  that  it 
would  obtain  from  the  sponsor  of  the 
funds  written  confirmation  that  the 
fimds  made  available  through  ECCU's 
sweep  program  qualify  as  no-load 
money  market  funds  imder  the 
definitions  of  "money  market  fund"  and 
"no-load"  in  Rules  3b-17(e)  and  3b- 
17(f)  under  the  Exchange  Act. 

In  its  application,  ECCU  states  that 
the  primary  purpose  of  its  proposed 
arrangement  is  to  meet  the  unique  needs 
of  its  member  institutions,  over  96%  of 
which  are  non-profit  organizations 
under  Section  501(c)(3)  of  the  Internal 
Revenue  Code,  and  many  of  which  are 
funded  by  cyclical  donor  cash  flows. 
ECCU  further  states  that  it  would  offer 
its  proposed  sweep  account  services 
only  to  its  member  institutions  and  not 
to  individuals.  ECCU  has  waived  the 
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request  for  confidential  treatment 
included  in  its  application,  and  the 
complete  application  will' be  available 
on  the  Commission's  website  (http:// 
MTVw.sec.gov)  and  available  for  a  fee  at 
the  Commission's  Public  Reference 
Branch,  at  (202)  942-8090,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0102. 

Request  for  Comment 

II 

I  First,  the  Commission  invites  any 
person  to  submit  comments  or  other 
information  that  relates  to  the  relief 
requested  in  ECCU's  application, 
including  whether  the  application 
should  be  granted. 

Second,  the  Commission  requests 
comment  on  whether  relief  such  as 
requested  by  ECCU  should  be  extended 
to  all  credit  unions  with  deposits 
insured  by  the  National  Credit  Union 
Share  Insurance  Fund  to  permit  all 
federally  insured  credit  unions  to  offer 
sweep  accoimt  services  on  the  same 
terms  and  conditions  available  to  banks 
and  thrifts.  In  particular,  the 
Commission  requests  comment  on  the 
significance  of  the  scope  of  the  relief 
requested  in  ECCU's  application  being 
limited  to  sweep  arrangements  for 
institutions,  and  the  significance  of  the 
non-profit  status  of  almost  all  of  those 
institutions.  In  this  connection,  the 
Commission  would  appreciate  receiving 
information  relating  to  whether  any 
exemption  permitting  credit  unions  to 
offer  sweep  account  services  on  the 
same  terms  and  conditions  available  to 
banks  and  thrifts: 

(a)  Should  be  limited  to  the  ECCU 
application  until  additional  experience 
is  gained  with  other  applicants; 

(o)  Should  be  available  only  to  some 
category  or  categories  of  credit  unions 
such  as,  for  example,  federally  insured 
credit  unions; 

(c)  Should  be  available  with  respect  to 
all  credit  union  members  or  only  some 
category  or  categories  of  credit  union 
members  such  as,  for  example, 
individuals  or  non-profit  organizations; 

(d)  Would  benefit  credit  union 
members  and  customers  of  banks  and 
thrifts  by  enhancing  the  ability  of  credit 
unions  to  compete  with  banks  and 
thrifts  by  offering  new  services; 

(e)  Would  raise  investor  protection 
concerns;  or 

(f)  Would  unfairly  disadvantage 
banks,  thrifts,  broker-dealers,  or  other 
financial  institutions  in  light  of  the 
ability  of  credit  unions  to  offer 
particular  products  or  services  that 
other  institutions  might  not  be  able  to 
offer  such  as,  for  example,  interest- 
bearing  business  checking  accounts. 

Third,  the  Commission  requests 
comment  on  whether  such  relief  would 


raise  issues  that  should  be  considered  in 
connection  with  amendments  to  the 
May  11,  2001  interim  final  rules 
implementing  the  functional  regulation 
exceptions  from  broker-dealer 
registration  of  the  GLBA.  The 
Commission  notes  that  when  it  issued 
the  interim  final  rules,  it  requested 
comment  on  whether  the  exceptions 
and  exemptions  irom  the  definitions  of 
"broker"  and  "dealer"  applicable  to 
banks  should  be  extended  to  other 
entities.^ 

Comments  should  be  received  on  or 
before  July  18,  2002.  For  further 
information,  contact  Catherine  McGuire, 
Chief  Counsel,  Lourdes  Gonzalez, 
Assistant  Chief  Counsel,  or  Brice  Prince, 
Special  Counsel,  at  (202)  942-0073, 
Office  of  Chief  Counsel,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-1001. 

Comments  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  SU-eet,  NW.,  Washington,  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
e-mail  address:  rule-comments@sec.gov. 
All  comments  should  refer  to  File  No. 
S7-12-01,  and  this  file  number  should 
be  included  in  the  subject  line  if  email 
is  used.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  website  [http:// 
www.sec.gov).^° 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-15290  Filed  6-17-02;  8:4.5  am) 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-46061;  File  No.  SR-Amex- 
2002-54] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Amend  Amex  Rules  26  and  27  To  Allow 
Upstairs  Member  Firm  Representatives 
To  Participate  in  Meetings  of  the 
Performance  Committee  by  Telephone, 
and  To  Reduce  the  Number  of 
Specialists  on  the  List  From  Which 
Listed  Companies  May  Select  Their 
Specialist 

lune  11.2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-l  thereunder.^ 
notice  is  hereby  given  that  on  June  5. 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,3  and  Rule  19h-4(f)(6) 
thereunder,*'  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  26  to  allow  upstairs  member  firm 
representatives  to  participate  in 
meetings  of  the  Performance  Committee 
("Committee")  by  telephone,  and  to 
amend  Amex  Rule  27  to  reduce  to  five 
the  number  of  specialists  on  the  list 
from  which  listed  companies  may  select 
their  specialist.  The  text  of  the  proposed 
rule  change  is  below.  Proposed 
additions  are  in  italics;  proposed 
deletions  are  in  brackets. 


"See  Exchange  Act  Release  No.  44291  (May  11, 
2001).  66  FR  27760.  27788  (May  18.  2001).  available 
at  <http://www.sec.gov/rules/final/34-44291.htm>. 

'"We  do  not  edit  personal.  idenlifS'ing 
information,  such  as  names  or  e-mail  addresses, 
from  electronic  submissions.  Submit  only 
information  you  wish  to  make  publicly  available. 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

M5  U.S.C.  78s(b)(3)(A). 

■•17CFR240.19b-4(f)(6). 

*The  Exchange  providpd  the  Commission  with 
notice  of  its  intention  to  file  the  proposed  rule 
change  by  letter  dated  May  29.  2002  from  Bill 
Floyd-Iones.  Assistant  General  Counsel.  Amex.  to 
Katherine  England.  Assistant  Director.  Division  of 
Market  Regulation,  Commission.  Rule  19b-4(0(6) 
under  the  Act  requires  five  business  days  notice, 
however.  The  Commission  has  decided  to  waive  the 
5-day  pre-filing  notice  requirement.  The  Amex 
asked  the  Commission  to  waive  the  30-day 
operative  delav.  See  Rule  19b-4(f)(6)(iii).  17  CFR 
240.19b-^(f)(6)(iii|. 
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Performance  Committee 

Rule  26.  (a)  The  Committee  on  Floor 
Member  Perfonnance  (the  "Performance 
Committee")  shall  consist  of  16  persons 
comprised  as  follows:  four 
representatives  of  upstairs  member 
firms  and  twelve  Floor  members 
divided  as  equally  as  possible  among 
speciaUsts,  registered  traders  and 
brokers.  The  Performance  Committee 
shall  be  drawn  from  a  roster  of  not  less 
than  32  persons  representing  upstairs 
member  firms,  specialists,  registered 
traders  and  brokers.  The  minimum 
quorum  for  the  transaction  of  business 
by  the  Performance  Committee  shall  be 
nine  persons  including  at  least  one 
representative  of  an  upstairs  member 
firm.  The  Performance  Committee  shall 
be  chaired  by  a  Floor  Governor  who 
may  not  vote  except  to  make  or  break  a 
tie.  In  the  event  that  no  Floor  Governor 
is  able  to  chair  the  Committee,  a  Senior 
Floor  official  may  chair  the  Committee. 
Upstairs  member  firm  representatives 
may  attend  meetings  by  telephone. 

The  Performance  Conmiittee  may 
delegate  any  or  all  of  its  responsibilities 
to  one  or  more  subcommittees 
consisting  of  six  persons  including  at 
least  one  representative  of  an  upstairs 
member  firm,  provided,  however,  that  a 
subcommittee  only  may  take  the 
following  actions:  (1]  Send  admonitory 
letters,  (2)  refer  matters  to  the  Minor 
Floor  Violation  Disciplinary  Committee 
for  possible  action  pursuant  to  Exchange 
Rule  590,  (3)  assign  performance  ratings, 
(4)  refer  matters  to  the  full  Performance 
Committee  with  or  without  a 
recommendation,  (5)  prohibit  registered 
option  traders  from  effecting  opening 
transactions  for  specific  periods  of  time 
for  failing  to  meet  zone  requirements,  or 
(6)  counsel  members  on  how  to  improve 
their  performance.  The  minimimi 
quorum  for  the  transaction  of  business 
by  a  subcommittee  shall  be  four  persons 
including  one  representative  of  an 
upstairs  member  firm.  Upstairs  member 
firm  representatives  may  attend 
meetings  by  telephone. 

(b)  through  end.  No  change. 

Allocations  Committee 

Rule  27.  (a)  through  (d).  No  change. 

(e)  If  the  issuer  of  a  listed  equity 
security  chooses  to  participate  in  the 
allocation  process,  the  Allocations 
Committee  shall  prepare  a  list  of 
qualified  specialists  based  on  the 
criteria  set  forth  in  paragraph  (b).  In  the 
case  of  an  equity  security,  the  list  shall 
consist  oi  five  (sixl  specialists.  In  the 
case  of  an  Exchange  Traded  Fund  or 
Structured  Product,  the  list  shall  consist 
of  five  specialists.  The  issuer  may 
request  that  one  or  more  specialists  be 


placed  on  the  list  of  eligible  specialists. 
The  Allocations  Conmiittee,  however,  is 
not  obligated  to  honor  such  requests. 
Specialists  that  are  subject  to  a 
preclusion  on  new  allocations  as  a 
result  of  a  disciplinary  proceeding  or 
action  by  the  Performance  Conmiittee 
only  are  eligible  for  allocations  of 
"related  securities"  as  described  in 
Commentary  .05  of  this  Rule.  The  issuer 
may  ask  to  meet  with  representatives  of 
the  specialists  units  on  the  list. 

The  issuer  shall  select  its  specialist 
from  the  list  within  five  business  days 
of  receiving  the  list  by  providing  the 
Exchange  with  a  letter  signed  by  person 
of  Secretary  rank  or  higher  indicating 
the  issuer's  choice  of  specialist.  In  the 
case  of  an  Exchange  Traded  Fund  or 
Structured  Product,  the  selection  may 
be  made  by  a  senior  officer  of  the 
sponsor  or  issuer  who  has  been 
authorized  to  make  such  selection.  If  the 
issuer  does  not  make  its  selection  in  a 
timely  manner,  the  Allocation 
Committee  may  select  the  specialist  as 
provided  in  paragraph  (b)  of  this  Rule. 

The  security  shall  remain  with  its 
initial  specialist  for  at  least  120  days. 
After  that  time,  but  during  the  first  12 
months  after  listing,  the  issuer  or 
sponsor  may  request  that  the  security  be 
reallocated  should  it  become 
dissatisfied  with  its  specialist.  This  is 
the  case  whether  or  not  the  issuer  or 
sponsor  has  participated  in  the  selection 
process.  The  issuer  or  sponsor  is 
expected  to  furnish  an  explanation  for 
the  basis  for  its  dissatisfaction,  and  if 
after  counseling  the  issuer  or  sponsor 
and  the  specialist  such  change  is  still 
desired,  the  Exchange  shall  reallocate 
the  security  within  30  days.  In  any  such 
reallocation,  the  Exchange  shall  follow 
the  allocation  procedures  described  in 
this  paragraph  (e)  unless  the  issuer  or 
sponsor  requests  the  Allocations 
Committee  to  select  the  specialist 
without  any  issuer  or  sponsor  input 
under  the  procedures  described  in 
paragraph  (b)  of  this  Rule. 

(f)  through  (i).  No  change. 

Commentary 

.01  No  change. 

.02  Contacts  with  Unlisted 
Companies.  Specialists  and  other 
members  must  submit  a  "Notice  of 
Marketing  Interest"  ("NOMI")  (1)  prior 
to  contacting  an  unlisted  company,  or 
(2)  within  five  business  days  of  any 
unanticipated  contact  with  an  unlisted 
company  where  discussions  regarding 
listing  occur  or  are  contemplated  by  the 
specialist  or  other  member.  The  NOMI 
must  identify  the  company  that  the 
specialist  or  other  member  would  like  to 
contact  ^nd  is  valid  for  no  more  than  12 
months  after  Amex  staff  has  given 


written  approval  to  the  request  (the 
"contact  period").  Amex  staff  may 
decline  to  approve  a  specialist's  or  other 
member's  request  to  contact  an  unlisted 
company  where  it  is  felt  that  such 
activity  could  hinder  the  Exchange's 
overall  listing  efforts.  For  example,  a 
request  to  contact  an  unlisted  company 
generally  will  not  be  granted  where 
Amex  staff  have  begun  discussions  with 
the  company. 

A  specialist  or  other  member  may 
request  one  extension  of  the  contact 
period.  The  request  must  be  in  writing 
and  must  describe  the  specific  activities 
that  the  specialist  or  other  member  has 
undertaken  which  it  believes  will  result 
in  a  favorable  listing  decision.  If  the 
request  is  deemed  sufficient  by  Amex 
staff,  the  contact  period  may  be 
extended  up  to  an  additional  six 
months.  After  the  expiration  of  the 
contact  period  and  any  extension,  a 
specialist  or  other  member  may  not 
request  permission  to  again  contact  the 
company  until  six  months  have  elapsed 
from  the  expiration  of  the  contact  period 
or  extension  as  applicable.  Amex  staff 
may  contact  an  unlisted  company  as  to 
which  there  is  an  approved  NOMI 
provided  the  staff  notify  the  subject 
specialist  or  other  member  prior  to 
contacting  the  company. 

Only  one  NOMI  can  be  on  file  for  any 
company.  A  designated  senior  officer  of 
the  Exchange,  however,  may  approve  a 
second  NOMI  with  respect  to  a 
particular  company  when  (1)  sufficient 
evidence  warrants  a  determination  that 
the  second  NOMI  would  assist  the 
Exchange's  listing  program,  and  (2)  the 
second  NOMI  includes  the  written 
consent  of  the  first  specialist  or  other 
member  to  the  approval  of  the  second 
NOMI. 

Once  an  unlisted  company  has 
requested  a  listing  qualification  review, 
specialists  and  other  members  are 
prohibited  from  making  any  direct  or 
indirect  contact  with  the  company  for 
the  purpose  of  influencing  its  decision 
in  the  choice  of  a  specialist.  This 
prohibition  includes  the  company's 
investment  bankers  or  other  advisors,  or 
any  other  person  in  a  position  to 
influence  the  company's  management. 

The  Allocations  Committee  only  will 
be  advised  of  a  company's  preference 
for  a  particular  specialist  where  a 
specialist's  or  member's  efforts  actually 
have  been  instrumental  in  securing  the 
listing  as  evidenced  by  the  company 
filing  a  written  preference  with  the 
Exchange  for  the  specialist  within  two 
weeks  of  the  Exchange  initiating  a 
listing  qualification  review.  The 
Allocations  Committee,  however,  is  not 
obligated  to  honor  such  requests. 
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Once  the  Allocations  Committee  has 
prepared  the  list  oifive  (six)  specialists 
to  be  submitted  to  the  new  listing 
candidate,  specialists  and  other 
members  may  not  initiate  any  direct  or 
indirect  communications  with 
management,  the  company's  investment 
banker  or  other  advisors,  or  any  person 
in  a  position  to  influence  the  company. 
If  the  company  wishes  to  interview 
individual  specialists,  the  Exchange  will 
arrange  for  such  interviews.  The  Chief 
Executive  Officer  of  the  Exchange  or  his 
or  her  designee  may  require  a  member 
of  the  Exchange  staif  to  attend  such 
interviews  to  ensure  that  any  statements 
by  specialists  and  their  representatives 
are  consistent  with  the  Exchange's 
policies  on  communications  with 
unlisted  companies.  Inappropriate 
communications  include,  but  are  not 
limited  to,  apparent  misrepresentations 
as  to  market  making  capabilities  or 
promises  unrelated  to  the  specialist's 
role  in  making  a  market  in  the  issuer's 
stock.  Specialists  and  their 
representatives  also  may  not  supply 
information  concerning  another 
specialist  either  orally  or  in  writing, 
except  they  may  refer  to  overall  floor- 
wide  statistics. 


ti 


.03  to  end.  No  change 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  simimaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Committee  on  Floor  Member 
Performance  ("Committee")  reviews 
specialist  performance  and  may  take 
remedial  action  up  to  terminating  a 
specialist's  registration  as  such  or 
reallocating  securities  when  it  identifies 
inadequate  performance.  The 
Committee  protects  both  the  interests  of 
investors  (by  taking  remedial  actions  to 
correct  poor  performance)  and  the 
institutional  interests  of  the  Exchange 
(by  ensuring  that  the  Amex  is  as 


competitive  as  possible  with  other 
markets). 

The  Exchange  recently  amended  its 
rules  to  include  representatives  of 
upstairs  member  firms  on  the 
Committee.  Amex  staff,  however,  has 
encountered  reluctance  among  potential 
upstairs  member  firm  representatives  to 
travel  to  downtown  Manhattan  to 
participate  in  Committee  meetings. 
Management,  therefore,  is  proposing  to 
allow  upstairs  member  firm 
representatives  to  participate  by 
telephone  at  Committee  meetings.  This 
would  conform  Committee  procedures 
to  those  of  the  Amex  Board,  the  ■ 
Committee  on  Programs  and  Policies, 
the  Allocations  Committee  and  other 
Amex  Committees  that  generally  allow 
participation  by  telephone.^ 
Representatives  of  upstairs  member 
firms  that  participate  in  meetings  of  the 
Committee  by  telephone  would  receive 
all  materials  that  are  provided  to  other 
Committee  members  so  that  they  can 
fully  participate  in  Committee  activities. 

Since  the  late  1980s,  the  Exchange  has 
had  two  procedures  for  allocating  equity 
securities:  the  "issuer  choice"  program 
imder  which  the  company  selects  its 
specialist  from  a  list  of  the  most 
qualified  units  prepared  by  the 
Allocations  Committee,  and  the 
traditional  allocation  procedure  under 
which  the  Allocations  Committee, 
exercising  its  professional  judgment, 
selects  the  specialist  unit  for  the 
company. 

Wnen  the  Exchange  first  implemented 
the  issuer  choice  program,  there  were 
more  than  20  equity  specialist  units  on 
the  Amex,  and  the  issuer  received  a  list 
of  seven  units.  In  recognition  of  the  fact 
that  there  has  been  a  reduction  in  the 
number  of  equity  specialist  firms  on  the 
Exchange  since  the  initiation  of  the 
issuer  choice  program,  the  Exchange  is 
proposing  to  reduce  to  five  the  number 
of  eligible  specialists  on  the  list  given  to 
newly  listed  companies.'' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  ^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest  by  encouraging  good 


*  See,  Article  II,  Section  5(d)  of  the  Amex 
Constitution,  "Committee  Procedures." 

'  The  Exchange  notes  that  New  York  Stock 
Exchange  "issuer  choice"  procedures  call  for  a  list 
of  three  to  five  specialists  to  be  given  to  a  newly 
listed  company.  See,  NYSE  Information  Memo  00- 
18(July  17.  2000). 

•15U.S.C.  78f(b). 

•15U.S.C.  78f(b)(5). 


performance  and  competition  among 
specialists. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the     * 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  10  and  Rule  19b-4(f)(6) 
thereunder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 

Commission  waive  the  30-day  operative 

delay.  The  Commission  believes 

waiving  the  30-day  operative  delay  is 

consistent  with  the  protection  of 

investors  and  the  public  interest. 

Acceleration  of  the  operative  date  will 

permit  Committee  members  to 

participate  by  telephone  immediately. 

For  these  reasons,  the  Commission 

designates  the  proposal  to  be  effective 

and  operative  upon  filing  with  the 
Commission. 12 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 


■0  15U.S.C.  78s{b)(3)(A). 

"17  CFR  240.19b-4(f)(6). 

'^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 
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copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-54  and  should  be 
submitted  by  July  9,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-15254  Filed  &-17-02;  8:45  am) 

BILLING  cooe  aoio-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46064;  File  No.  SR-Amex- 
2002-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Allow  the  Amex's  Chief  Executive 
Officer  To  Halt,  Extend  or  Suspend 
Trading  in  the  Event  of  an  Emergency 
or  an  Extraordinary  Market  Condition 

June  12,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  31, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  June  6,  2002,  the 
Amex  amended  the  proposal.^  The 


"17  CFR  200.30-3(a)(l  2). 

>  IS  U.S.C.  78s(b)(l). 

217CFR240.19b-4. 

3  See  undated  letter  from  Claire  P.  McGrath, 
Senior  Vice  President  and  Deputy  General  Counsel. 
Amex.  to  Alton  Harvey,  Division  of  Market 
Regulation,  Commission  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Amex  asked  the 
Commission  to  consider  the  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the  Act  and  Rule 
19b-4(f)(6)  thereunder.  15  U.S.C.  7es(b)(3)(A),  17 


Exchange  filed  the  proposal  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,-*  and  Rule 
19b-4(f)(6)  thereunder,^  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  1,  "Hours  of  Business,"  to  afford 
the  Chief  Executive  Officer  ("CEO")  of 
the  Exchange,  or  his  designee,  in 
consultation  with  the  Vice  Chairman  or 
Senior  Supervisory  Officer  on  the  floor 
of  the  Exchange,  greater  guidance, 
specificity  and  flexibility  with  regard  to 
halting,  extending  or  suspending 
trading,  or  by  closing  some  or  all 
Exchange  facilities,  in  the  event  of  an 
emergency  or  an  extraordinary  market 
condition  to  meet  the  kinds  of 
challenges  that  the  Exchange  may  face 
in  the  future.  The  proposed  amendment 
is  consistent  with  Article  XII  of  the 
Exchange  Constitution  ("Constitution") 
and  merely  provides  specific  guidance 
to  the  CEO  and  others  concerning  the 
types  of  emergencies  and  special 
circumstances  envisioned  in  the 
authority  delegated  to  him  by  the  Board 
of  Governors  ("Board")  pursuant  to 
Article  XII  of  the  Constitution.  The  text 
of  the  proposed  rule  change  is  below. 
Proposed  additions  are  in  italics. 

Hours  of  Business 

Rule  1.  Except  as  otherwise 
determined  by  the  Board  of  Governors, 
the  Exchange  shall  be  open  for  the 
transaction  of  business  on  every 
business  day,  Monday  through  Friday. 
At  9:00  a.m.,  official  announcement 
shall  be  made  that  the  Exchange  is  open 
for  trading  in  options  on  debt  securities. 
At  9:30  a.m.,  official  announcement 
shall  be  made  that  the  Exchange  is  open 
for  all  other  business  purposes.  The 
Exchange  shall  remain  open  until  closed 
by  official  announcement  at  4:00  p.m.; 
provided  however,  that  option 
transactions  in  debt  options  may  be 
effected  on  the  Exchange  only  imtil  3:00 
p.m.  and  all  other  option  transactions 
may  be  effected  on  the  Exchange  until 
4:02  p.m.  each  business  day  at  which 
times  no  further  debt  or  other  options 
transactions  may  be  made. 

"After-Hours  Trading"  (as  defined  in 
Rule  1300(e)(iii))  shall  be  conducted 


CFR  240.19b-4(f)(6).  The  Amex  asked  the 
Commission  to  waive  the  5-day  pre-filing  notice 
requirement  and  the  30-day  operative  delay. 

*  15  U.S.C.  78s(b)(3)(A). 

*  17  CFR  240.19l>-4(f)(6). 


during  such  hoiu-s  as  the  Exchange  may 
from  time  to  time  specify. 

Except  as  may  be  otherwise 
determined  by  the  Board  of  Governors, 
the  Chief  Executive  Officer  of  the 
Exchange,  or  his  designee,  shall  have 
the  power  to  halt,  extend  or  suspend 
trading  in  some  or  all  securities  traded 
on  the  Exchange,  to  close  some  or  all 
Exchange  facilities,  and  to  determine 
the  duration  of  any  such  halt,  extension, 
suspension  or  closing,  when  he  deems 
such  action  to  be  necessary  or 
appropriate  for  the  maintenance  of  a 
fair  and  orderly  market  or  the  protection 
of  investors,  or  otherwise  in  the  public 
interest,  due  to  extraordinary 
circumstances,  such  as  (1)  actual  or 
threatened  physical  danger,  severe 
climatic  conditions,  civil  unrest, 
terrorisiti,  acts  of  war,  or  loss  or 
interruption  of  facilities  utilized  by  the 
Exchange;  (2)  a  request  by  a 
governmental  agency  or  official;  or  (3)  a 
period  of  mourning  or  recognition  for  a 
person  or  event.  In  considering  such 
action,  the  Chief  Executive  Officer  of  the 
Exchange,  or  his  designee,  shall  consult 
with  the  Vice  Chairman  or  Senior 
Supervising  Officer  on  Floor,  if 
available,  and  such  available  Floor 
Governors  as  he  deems  appropriate 
under  the  circumstances.  The  Chief 
Executive  Officer  of  the  Exchange,  or  his 
designee,  shall  notify  the  Board  of 
Governors  of  actions  taken  pursuant  to 
this  Rule,  except  for  a  period  of 
mourning  or  recognition  for  a  person  or 
event,  as  soon  thereafter  as  is  feasible. 

Commentary — No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v^th  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Rule  1,  "Hours  of  Business,"  to  afford 
the  CEO,  or  his  designee,  greater 
flexibility  with  regard  to  suspension  of 
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iading  in  the  event  of  an  emergency  or 
extraordinary  market  condition  to  meet 
the  kinds  of  challenges  that  the 
Exchange  may  face  in  the  future. 

Currently,  Article  XII  of  the 
Constitution  authorizes  the  Board,  or  a 
person  or  persons  designated  by  the 
Board,  to  take  any  action  regarding  the 
trading  of  any  or  all  securities  on  the 
Exchange  and  the  operation  of  any 
Exchange  trading  system  or  facility,  if 
such  action  is  deemed  necessary  or 
appropriate  for  the  protection  of 
investors,  the  public  interest  or  the 
orderly  operation  of  the  Exchange  or 
any  Exchange  system  or  facility.  The 
Board  has  delegated  these  emergency 
powers  to  the  CEO  or  his  designee. 

The  proposed  amendment  to  Rule  1  is 
consistent  with  Article  XII  of  the 
Constitution  and  merely  provides 
greater  guidance,  specificity  and 
flexibility  to  the  CEO  or  his  designee 
during  an  emergency  or  extraordinary 
market  condition. 

The  proposal  calls  for  the  CEO  or  his 
designee,  in  consultation  with  the  Vice 
Chairman  or  Senior  Supervisory  Officer 
on  the  floor  of  the  Exchcmge,  and  such 
available  Floor  Governors  as  he  deems 
appropriate  under  the  circumstances,  to 
be  authorized  to  respond  to 
extraordinary  circumstances,  as 
described  below,  by  halting,  extending 
or  suspending  trading  in  some  or  all 
securities  traded  on  the  Exchange  or  by 
closing  some  or  all  Exchange  facilities, 
and  to  determine  the  duration  of  any 
such  halt,  extension,  suspension  or 
closing.  The  CEO,  or  his  designee,  will 
be  required  to  notify  the  Board  of 
actions  taken,  other  than  for  a  period  of 
mourning  or  recognition  for  a  person  or 
event,  as  soon  thereafter  as  is  feasible. 

Under  the  proposed  rule  change, 
action  would  be  taken  onfy  as  a  result 
of  extraordinary  circumstances  and  only 
as  the  CEO,  or  his  designee,  deems  it 
necessary  or  appropriate  for  the 
maintenance  of  a  fair  and  orderly 
market  and  the  protection  of  investors 
or  otherwise  in  the  public  interest. 
Examples  of  possible  extraordinary 
circumstances  include,  but  are  not 
limited  to  (i)  actual  or  threatened 
physical  danger,  severe  climatic 
conditions,  civil  unrest,  terrorism,  acts 
of  war,  or  loss  or  interruption  of 
facilities  utilized  by  the  Exchange;  (ii)  a 
request  by  a  governmental  agency  or 
official;  and  (iii)  a  period  of  mourning 
or  recognition  of  a  person  or  event. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  **  in  general,  and  furthers  the 


objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  is  designed  to 
strengthen  the  Exchange's  ability  to 
respond  appropriately  and  in  a  timely 
fashion  to  future  extraordinary 
circumstances. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  oh  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act"  and  Rule  19b-4(f)(6)  thereunder.^ 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  waiving  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  CEO  or  his  designee 
to  respond  appropriately  and  in  a  timely 
fashion  to  an  emergency  or 
extraordinary  market  conditions  as  of 
the  date  the  Amex  filed  the  proposed 
rule  change.  The  Commission  notes  that 


a  similar  proposed  rule  change  by  the 
New  York  Stock  Exchange,  Inc. 
("NYSE")  was  published  for  notice  and 
comment,  and  received  no  comment 
letters.'"  Because  the  Amex's  proposed 
rule  change  provides  authority  to  the 
CEO  similar  to  that  in  the  NYSE's 
proposed  rule  change,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission." 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-49  and  should  be 
submitted  by  July  9,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  02-15255  Filed  6-17-02;  8:45  am] 

BILUNG  COOE  801 0-01 -P 


M5  U.S.C.  78«b). 


'  15  U.S.C.  78f(b)(5). 
"  15  U.S.C.  78s(b)(3)(A). 
«17CFR240.19b-4(f)(6). 


'"See  Securities  Exchange  Act  Release  No.  45249 
Oanuary  7.  2(X)2).  67  FR  1529  (lanuary  11. 
2002l(SR-NYSE-2001-55). 

' '  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efflciency.  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'2  17CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46062;  File  No.  SR-CBOE- 
2001-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Tliereto  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Registration  Filing 
Requirements  of  Associated  Persons 
of  Member  Organizations 

June  11.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciu'ities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  December 
17,  2001,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Conunission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  an  amendment  to  its 
proposal  on  April  22.  2002.3  jhe 
Exchange  filed  a  second  amendment  to 
its  proposal  on  May  29,  2002.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  as  amended  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
CBOE  Fee  Schedule  and  Rules  2.22 
(Other  Fees  or  Charges).  3. 6A 
(Qualification  and  Registration  of 
Certain  Associated  Persons),  9.2 
(Registration  of  Options  Principals),  and 
9.3  (Registration  and  Termination  of 
Representatives)  relating  to  the 
registration  filing  requirements  of 
associated  persons  of  member 
organizations.  The  amended  rules  will 
allow  for  all  Exchange  members  and 
member  firms,  who  are  not  members  of 
the  NASD  to  file  a  Uniform  Application 
for  Securities  Industry  Registration  or 
Transfer  ("Form  U-4")  and  a  Uniform 
Termination  Notice  for  Seciuities 
Industry  Registration  ("Form  U-5")  and 
fingerprint  information  on  behalf  of 
their  registered  persons  directly  with 
Web  CRD.  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new 


MSU.S.C.  78s(b)(l). 

2  17CFR240.19b-». 

'  See  Letter  from  Nancy  L.  Nielsen.  Director  of 
Arbitration  and  Assistant  Secretary.  CBOE,  to 
Nancy  Sanow.  Assistant  Director,  Division  of 
Market  Regulation,  Commission  (April  19,  2002) 
("Amendment  No.  1"). 

■•  See  Letter  bota  Christopher  R.  Hill,  Attorney  II, 
Legal  Department,  CBOE,  to  Nancy  Sanow. 
Assistant  Director,  Division  of  Market  Regulation, 
Commission  (May  29,  2002)  ("Amendment  No.  2"). 


language  is  in  italics;  proposed 
deletions  are  in  brackets. 


Chapter  n 

***** 

Organization  and  Administration 

Rule  2.22 — In  addition  to  the  dues 
and  charges  provided  for  by  Rules  2.20 
and  2.21  of  this  Chapter,  the  Board  may, 
from  time  to  time,  fix  and  impose  other 
fees,  assessments  or  chcirges  to  be  paid 
to  the  Exchange  or  to  an  organization 
designated  by  the  Exchange  by  members 
or  by  categories  of  members  with 
respect  to  applications,  registrations, 
approvals,  use  of  Exchange  facilities,  or 
other  services  or  privileges  granted. 

(a)  Regulatory  Oversignt  Service  Fees. 
Member  Organizations  that  are  subject 
to  the  SEC  Net  Capital  Rule  and  for 
which  the  Exchange  has  been  assigned 
as  the  Designated  Examining  Authority 
("DEA")  pursuant  to  SEC  Rule  17d-l 
shall  be  required  to  pay  quarterly 
Regulatory  Oversight  Service  Fees.  The 
fee  shall  be  $0.40  per  $1,000  gross 
revenue  as  reported  on  the  member 
organization's  quarterly  FOCUS  Report, 
provided  that,  upon  application  to  the 
[Financial  Compliance]  Department  of 
Financial  and  Sales  Practice 
Comphance,  accompanied  by 
appropriate  dociunentation,  fees  shall 
not  be  assessed  against  commission 
revenue  generated  from  the  conduct  of 
a  retail  commodities  futiu^  business. 

(b)  No  changes 

*  *   *  Interpretations  and  Policies: 

.01  No  changes 

*  *        *        *        * 

Chapter  HI 

***** 

Membership 

Rule  3.6A    Qualification  and 
Registration  of  Certain  Associated 
Persons 

(a)  Financial/Operations  Principal.  No 
changes. 

(b)  Associated  Person  Statuses  Under 
Chapter  IX.  No  changes. 

*  *  *  Interpretations  and  Policies: 
.01  Each  person  in  an  associated 

person  status  enumerated  in  paragraph 
(a)  or  (b)  of  this  Rule  shall, 
electronically  submit  to  the  NASD's  Web 
Central  Registration  Depository  ("CRD") 
System  [in  a  form  and  manner 
prescribed  by  the  Exchange]  (i)  [submit 
to  the  Exchange]  a  Uniform  Application 
for  Securities  Industry  Registration  or 
Transfer  (Form  U— 4)  and  (ii)  [promptly 
submit  to  the  Exchange  ]  any  required 
amendments  to  Form  U-4. 
.02  No  Change. 


.03  No  Change. 


Chapter  DC 


Rule  9.2    Registration  of  Options 
Principals 

No  member  organization  shall  be 
approved  to  transact  options  business 
with  the  public  imtil  those  persons 
associated  with  it  who  are  designated  as 
Options  Principals  have  been  approved 
by  and  registered  with  the  Exchange. 
Persons  engaged  in  the  management  of 
the  member  organization's  business 
pertaining  to  option  contracts  shall  be 
designated  as  Options  Principals.  In 
coimection  with  their  registration. 
Options  Principals  shall  electronically 
file  [an  application]  a  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer  (Form  U-4) 
with  the  NASD's  Web  CRD  System 
[Secretary  of  the  Exchange  on  a  form 
prescribed  by  the  Exchange],  shall 
successfully  complete  an  examination 
prescribed  by  the  Exchange  for  the 
purpose  of  demonstrating  an  adequate 
knowledge  of  the  options  business  and 
of  the  Rules  of  the  Exchange,  and  shall 
[sign  an  agreement]  further  agree  in  the 
U-4  filing  to  abide  by  the  Constitution 
and  Rules  of  the  Exchange  and  the  Rules 
of  the  Clearing  Corporation.  Any  person 
required  to  complete  Form  U-4  shall 
promptly  electronically  file  any  required 
amendments  to  Form  U-4  with  the 
NASD's  Web  CRD  system.  Termination 
of  employment  or  affiliation  of  any 
Registered  Options  Principal  in  such 
capacity  shall  be  promptly  electronically 
reported  [promptly]  to  the  NASD's  Web 
CRD  System  [Secretary  of  the  Exchange] 
together  with  » brief  statement  of  the 
reason  for  such  termination  on  Form  U- 
5. 

Rule  9.3    Registration  and  Termination 
of  Representatives 

(a)  Registration.  No  member 
organization  shall  be  approved  to 
transact  business  with  the  public  until 
those  persons  associated  with  it  who  are 
designated  as  Representatives  have  been 
approved  by  and  registered  with  the 
Ebcchange.  Persons  who  perform  duties 
for  the  member  organization  which  are 
customarily  performed  by  sales 
representatives,  solicitors,  [customers' 
men]  or  branch  office  managers  shall  be 
designated  as  Representatives.  In 
connection  with  their  registration. 
Representatives  shall  electronically  file 
a  Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  (Form 
U-4)  [an  application]  with  the  NASD's 
Web  CRD  System  [on  a  form  prescribed 
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jy  the  Exchange]  by  appropriately 
checking  the  CBOE  as  a  requested 
registration  on  the  electronic  U-4  filing, 
and  [,]  shall  successfully  complete  [a 
training  coiu-se  and]  an  examination  for 
the  purpose  of  demonstrating  an 
idequate  knowledge  of  the  securities 
liusiness,  and  shall /iirther  agree  in  the 
■U-4  filirfg  [sign  an  agreement]  to  abide 
by  the  Constitution  and  Rules  of  the 
Exchange  and  the  Rules  of  the  Clearing 
Corporation. [;  provided,  however,  that 
Representatives  of  member 
organizations  that  are  members  of 
another  national  securities  exchange  or 
association  which  has  standards  of 
approval  acceptable  to  the  Exchange 
may  be  deemed  to  be  approved  by  and 
registered  with  such  other  exchange  or 
association.  Member  organizations 
whose  Representatives  are  deemed 
registered  pursuant  to  the  last  clause  of 
the  preceding  sentence  shall  inform 
their  Representatives  of  their  obligation 
to  adhere  to  the  Constitution  and  Rules 
of  the  Exchange  and  the  Rules  of  the 
Clearing  Corporation.]  Any  person 
required  to  complete  Form  U-4  shall 
promptly  electronically  file  any  required 
amendments  to  Form  U-4  with  the 
NASD's  Web  CRD  system. 

(b)  Termination— Filing  of  U-5's.  The 
discharge  or  termination  of  employment 
of  any  registered  person,  together  with 
the  reasons  therefore,  shall  be 
electronically  reported  to  the  NASD's 
Web  CRD  System  by  a  member 
organization  immediately  following  the 
date  of  termination,  but  in  no  event  later 
than  thirty  (30)  days  following 
termination, [to  the  Exchange's 
Department  of  Financial  and  Sale 
Practice  Compliance]  on  a  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  (Form  U-5).  A 
copy  of  said  termination  notice  shall  be 
provided  concurrently  to  the  person 
whose  association  has  been  terminated. 

(c)  Termination — Filing  of  amended 
U-5's.  The  member  organization  shall 
electronically  report  to  the  NASD's  Web 
CRD  system  [Exchange],  by  means  of  an 
amendment  to  the  Form  U-5  filed 
pursuant  to  paragraph  (b)  above,  in  the 
event  that  the  member  organization 
learns  of  facts  or  circumstances  causing 
any  information  set  forth  in  the  notice 
to  become  inaccurate  or  incomplete. 
Such  amendment  shall  be  [filed  with 
the  Exchange's  Department  of  Financial 
and  Sales  Practice  Compliance  and] 
provided  concurrently  to  the  person 
whose  association  has  been  terminated 
no  later  than  thirty  (30)  days  after  the 
member  organization  learns  of  the  facts 
or  circumstances  giving  rise  to  the 
amendment. 

*  *  [Interpretations  and  Policies:    • 


.01  The  application  prescribed  by  the 
Exchange  pursuant  to  paragraph  (a)  of 
this  Rule  is  the  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer  (Form  U-4).  Any  person 
required  to  complete  Form  U-4  shall 
promptly  file  any  required  amendments 
to  Form  U-4. 

.02  Any  filing  or  submission 
requirement  under  this  Rule  shall  be 
deemed  to  be  satisfied  if  such  filing  or 
submission  is  made  with  the  North 
American  Securities  Administrators 
Association/National  Association  of 
Securities  Dealers,  Inc.  Central 
Registration  Depository  (CRD)  within 
the  applicable  time  period  set  forth  in 
this  Rule.] 


Fee  Schedule 


12.  REGULATORY  FEES: 

(A)  No  change. 

(B)  No  change. 

(C)  No  change. 

(D)  Web  CRD^^  Fees. 

The  following  fees  will  be  collected 
and  retained  by  NASD  via  the  Web 
CRD^M  registration  system  for  the 
registration  of  associated  persons  of 
Exchange  members/member 
organizations  who  are  not  also  NASD 
members: 
(i)  GENERAL  REGISTRATION  FEES: 

$85.00    NASD  Non-Member 
Processing  Fee* 

$95.00    NASD  Disclosure  Processing 
Fee**  (U-4,  U-5,  &■  amendments) 

$30.00    NASD  Annual  System 
Processing  Fee  assessed  only  during 
Renewals 

*  For  all  Initial,  Transfer,  Relicense, 
Dual  registration  Form  U-4  filings.  This 
fee  will  also  be  generated  upon  refiling 
to  Web  CRD^/^  of  CBOE— only  registered 
individuals. 

*  *  For  all  registration,  transfer,  or 
termination  filings  with  new  or 
amended  disclosure  information  or  that 
require  certification  as  well  as  any 
amendment  to  disclosure  information, 
an  FINGERPRINT  PROCESSING  FEES: 

$32.00    per  card  Initial  Submission 

$1 0.00    per  card  Second  Submission 
wl  initial  Fingerprint  Card  attached 

$32.00    per  card  Second  Submission 
w/o  initial  Fingerprint  Card 
attached 

$32.00    per  card  Third  Submission 

Please  also  note  that  effective  within 
60  days  after  the  CBOE  receives 
approval  from  the  SEC  and  reaches 
agreement  with  the  NASD,  the  CBOE 
REGISTRATION  FEES  listed  in  Section 
12(A)  above  will  be  collected  by  NASD 
from  associated  persons  of  CBOE 
member  firms  that  are  not  members  of 


NASD.  (Advance  notification  of  the 
specific  date  will  be  provided  to  CBOE 
member  firms.)  Please  note  further  that 
these  fees  are  already  being  collected  by 
the  NASD  on  behalf  of  the  CBOE  from 
CBOE  members  that  are  also  members 
of  the  NASD. 
•        •        *        *        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  this  proposed  rule  is 
to  allow  for  associated  persons  of  CBOE 
member  firms  that  are  not  members  of 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  to  register  their 
qualification  status  electronically  via 
the  NASD's  Web  CRD.  Currently,  the 
Exchange  requires  those  associated 
persons  of  member  organizations  that 
are  members  of  the  CBOE,  but  not 
NASD  members,  to  manually  register  for 
a  qualification  status  by  filing  a  hard 
copy  Form  U-4.  In  addition,  a  hard 
copy  Form  U-5  must  be  filed  with  the 
Exchange  within  30  days  of  the 
registered  person's  termination  or 
within  30  days  after  the  member 
organization  learns  of  any  facts  or 
circumstances  that  would  give  rise  to  an 
amendment.  The  CBOE  has  established 
an  arrangement  with  NASD  Regulation 
("NASDR")  to  allow  CBOE  members 
that  are  not  NASD  members  to  register 
associated  persons  electronically  with 
the  NASDR  in  place  of  the  CBOE  as  a 
CRD  participant.  The  CBOE  believes 
that  this  revision  to  the  current 
registration  process  will  benefit  those 
persons  seeking  and/or  maintaining 
registrations  with  the  CBOE  in  that  hard 
copy  filings  will  no  longer  need  to  be 
sent  to  the  Exchange.  Further,  all 
registration  and  disclosure  data  will  be 
consolidated  into  one  database,  Web 
CRD,  thus  allowing  members  and 
member  organizations  access  to  the 
member's  associated  persons'  records. 
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Further,  processing  associated  persons 
of  these  non-NASD  member  firms  in 
Web  CRD  will  make  information  about 
them  more  readily  available  to 
regulators  and  allow  for  closer 
monitoring  of  these  Hrms.  In  addition, 
this  agreement  will  establish  a  method 
to  allow  registered  persons  to  be 
notified  and  satisfy  the  Continuing 
Education  Regulatory  Requirement 
pursuant  to  CBOE  Rule  9.3A. 
This  proposed  rule  change 
implements  the  following  feeg  to  be 
imposed  upon  non-NASD  Exchange 
members  and  member  organizations, 
which  members  will  be  instructed  to 
pay  directly  to  NASDR  through  the  Web 
CRD  system  at  the  time  the  Exchange 
member/member  organization  effects  a 
registration  transaction  through  Web 
CRD: 

(a)  Non-Member  Processing  Fee — ^This 
$85.00  fee  will  be  assessed  upon 
establishing  a  record  on  the  Web  CRD 
system  for  any  associated  person  of  a 
non-NASD  CBOE  member.  Accordingly, 
this  fee  will  be  assessed  for  all  initial, 
transfer,  relicense  and  dual  registration 
Form  U-4  filings.  In  addition,  this  fee 
will  be  assessed  when  NASDR 
establishes  a  record  for  any  associated 
person  of  a  non-member  who  already 
maintains  a  registration  capacity  at  the 
CBOE  [e.g.,  NASDR  will  assess  this  fee 
when  establishing  CRD  records  for 
individuals  who  previously  were 
manually  tracked  at  the  CBOE). 

(b)  Disclosure  Processing  Fee — ^This 
$95.00  fee  will  be  assessed  for  any 
initial,  transfer,  relicense  and  dual 
registration  Form  U-4  or  Form  U-5 
filing  that  contains  new  or  amended 
disclosure  information  [i.e.,  an  initial 
affirmative  response  to  current  Question 
23  on  the  Form  U-4  or  a  change  to  any 
information  previously  reported  in 
response  to  Question  23). 

(c)  Annual  System  Processing  Fee — 
This  $30.00  fee  will  be  assessed  during 
the  yearly  renewals  cycle  and  covers 
system  processing  costs  for  the  year. 

(d)  Fingerprint  Processing  Fees — 
These  fees,  as  specified  in  the  CBOE  Fee 
Schedule,  will  be  assessed  for 
processing  fingerprint  cards  submitted 
with  Form  U—4  filings. ^ 

Once  the  transition  to  the  Web  CRD 
is  completed  all  Exchange  members  and 
member  organizations  that  are  not 
members  of  the  NASD  will  be  subject  to 
these  Web  CRD  fees,  which  will  be  set 
forth  on  the  Exchange  Fee  Schedule.  In 


•^  By  letter  to  Elizabeth  King.  Associate  Director. 
Division  of  Market  Regulation,  SEC,  from  Joanne 
MofFic-Silver.  General  Counsel  and  Corporate 
Secretary,  Legal  Department,  CBOE,  dated  March  1. 
2002.  the  Exchange  submitted  an  amended 
Fingerprint  Plan  pursuant  to  SEC  Rule  17f-2(c).  17 
CFR  240.17f-2(c),  under  the  Act. 


addition,  all  registered  persons  will 
continue  to  be  assessed  CBOE 
registration  fees  as  outlined  in  CBOE 
Rule  2.22[h}— Other  Fees  or  Charges, 
(Registration  Fees). 

Rule  9.3(a)  is  being  edited  to 
eliminate  obsolete  language  [i.e., 
"customers'  men"),  and  to  clarify  the 
requirements  for  registration  by 
associated  persons  of  members  of  other 
national  securities  exchanges,  by 
deleting  language  that  will  no  longer  be 
applicable  when  such  associated 
persons  effect  their  registration  via  Web 
CRD  ("provided,  however,  that 
Representatives  of  member 
organizations  *  *  *  of  the  Clearing 
Corporation.")  This  deleted  language  is 
obsolete  and  has  had  no  practical  effect 
since  the  CBOE  began  coordinating  the 
registration  of  its  members  with  the 
CRD.  The  former  Interpretations  .01  and 
.02  to  Rule  9.3  are  being  eliminated,  as 
the  appropriate  portions  have  been 
incorporated  into  Rule  9.3  itself. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act,^  in  general,  and  Section  6(b)(5)  of 
the  Act,^  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 


(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  .the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-66  and  should  be 
submitted  by  July  9,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  02-15253  Filed  6-17-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46066;  File  No.  SR-NAS[>- 
2002-73] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Nasdaq 
Testing  Facility  Fees,  and  To  Add  the 
Ability  To  Test  Computer-to-Computer 
Interface,  Application  Programming 
Interface,  and  Market  Data  Vendor 
Feeds  Over  Dedicated  Circuits 

)une  12,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder.2 
notice  is  hereby  given  that  on  June  4, 


» 15  U.S.C.  78f[b). 
'15U.S.C.  78f[b)(5). 


"17  CFR  200.30-3(a)(12). 
'  15  use.  78s(b)(l). 
n7CFR240.19b-4. 
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2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  apply  the  fee 
schedule  described  in  a  proposed 
amendment  to  NASD  Rule  7050  to  non- 
member  subscribers.  Nasdaq  filed  a 
separate  proposal  to  amend  NASD  Rule 
7050  to  add  subparagraph  (d),  which 
establishes  a  new  category  of  monthly 
fees  and  one-time  installation  fees 
applicable  to  member  subscribers  that 
choose  to  test  their  communication 


interfaces  and/or  market  data  vendor 
feeds  with  Nasdaq's  central  processing 
facilities  over  a  dedicated  circuit  or 
circuits,  as  opposed  to  a  dial-up 
connection.^  Now,  with  this  proposed 
rule  change,  Nasdaq  proposes  to  apply 
the  same  schedule  of  fees  in  SR-NASD- 
2002-72  to  non-member  subscribers  that 
use  a  dedicated  circuit  or  circuits  to  test 
their  communication  interfaces  and/or 
market  data  vendor  feeds  with  Nasdaq's 
central  processing  facilities.  The  text  of 
the  proposed  rule  change  is  below. 
Proposed  additions  are  in  italics; 
proposed  deletions  are  in  brackets. 

7050.  Other  Services 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  [Testing  Services]  Nasdaq  Testing 
Facility  INTFh- 

(1)  Subscribers  that  conduct  tests  of 
their  computer-to-computer  interface 
(CTCI),  [or  digital  interface  (DIS/CHPS)] 
NWll  application  programming 
interface  (API),  or  market  data  vendor 


feeds  [with  the  central  processing 
facilities]  through  the  Nasdaq  Testing 
Facility  (NTF)  of  The  Nasdaq  Stock 
Market,  Inc.  (N[SMI]asdag)  shall  pay  the 
following  charges: 

$250/hour— For  CTCl/lDIS/CHIPSlAW//  API 

testing  between  9:00  a.m.  and  5:00  p.m. 

E.T.  on  business  days; 
$333/hour— For  CTa/NM/y4P/ testing  at  all 

other  times  on  business  days,  or  on 

weekends  and  holidays. 

(2)  The  foregoing  hourly  fees  shall  not 
apply  to  market  data  vendor  feed 
testing,  or  testing  occasioned  by: 

(A)  new  or  enhanced  services  and/or 
software  provided  by  N  [SMI]  asdaq  or 

(B)  modifications  to  software  and/or 
services  initiated  by  N[SMI]asdag  in 
response  to  a  contingency. 

(3)  Subscribers  that  conduct  CTCI/API 
or  market  data  vendor  feed  tests  using 

a  dedicated  circuit  shall  pay  a  monthly 
fee,  in  addition  to  any  applicable  hourly 
fee  described  in  section  ld)(lj  above,  in 
accordance  with  the  following  schedule: 


Service 


Description 


Proposed  price 


NTF  Market  Data  

NTF  NWll  API 

NTF  CTCI 

NTF  Test  Suite 

NTF  Circuit  Installation 


Test  Market  Data  Vendor  Feeds  over  a  56kb  dedicated  circuit 

NWll  API  service  to  an  onsite  test  SDP  over  a  56kb  dedicated  circuit 

CTCI  service  over  a  56kb  dedicated  circuit 

NWll  API  service  and  CTCI  service  over  two  56kb  circuits  (128  kb)  .... 
Installation  of  any  service  option  including  SDP  configuration 


$1, 100/circuit/nrtonth. 
$1, 100/circuit/montti. 
$1, 100/ctrcuit/month. 
$1,800/2  circuits/month. 
$700/circuit/installation. 


(4)  New  NTF  subscribers  that  sign  a 
one-year  agreement  for  dedicated 
testing  service  shall  be  eligible  to  receive 
90-calendar  days  free  dedicated  testing 
service. 

(5)  "New  NTF  subscribers"  are 
subscribers  that 

(A)  have  never  had  dedicated  testing 
service:  or 

(B)  have  not  had  dedicated  testing 
service  within  the  last  6  calendar 
months. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pmpose 

Nasdaq  proposes  to  establish  a  new 
category  of  monthly  fees  and  one-time 
installation  fees  applicable  to  non- 
member  subscribers  that  choose  to  test 
their  communication  interfaces  and/or 
market  data  vendor  feeds  with  Nasdaq's 
central  processing  facilities  over  a 
dedicated  circuit  or  circuits,  as  opposed 
to  a  dial-up  connection.  These  fees 
would  be  charged  in  addition  to  the 
hourly  fees  currently  charged.  Many 
subscribers  have  requested  that  Nasdaq 
expand  its  Nasdaq  Testing  Facility 
("NTF")  services  to  include  dedicated 
lines  and  the  ability  to  test  market  data 
vendor  feeds  in  addition  to  computer-to- 
computer  interface  ("CTCI")  and 
application  programming  interfaces 
("API").  Nasdaq  filed  this  proposal  in 
response  to  those  requests. 

Members  and  non-member 
subscribers  currently  access  the  NTF 
over  a  dial-up  connection  to  test  CTCI 
and  API  with  their  systems.  Subscribers 


are  currently  unable  to  test  market  data 
vendor  feeds  through  the  NTF.  Nasdaq 
proposes  to  provide  new  services  for  the 
NTF  that  will  allow  subscribers  to  test 
CTCI  and  API  as  well  as  market  data 
vendor  feeds  over  a  dedicated  circuit  or 
circuits.  These  new  services  will  allow 
firms  that  have  trading  environments 
integrating  CTCI,  API,  and  Nasdaq 
vendor  data  to  test  their  systems  more 
completely.  Member  firms  typically 
perform  application  testing  to  ensure 
that  the  software  the  firm  has  developed 
to  interface  with  Nasdaq  systems  works 
properly.  Software  may  be  developed  to 
take  advantage  of  a  Nasdaq  market 
enhancement  or  to  enhance  a  firm's 
internal  systems  or  software 
applications.  The  subscriber  determines 
the  scope,  purpose,  and  longevity  of  the 
test.  Nasdaq  participates  in  the  testing 
process  by  providing  a  test  environment 
that  closely  approximates  the 
production  environment  for  the  systems 
the  subscriber  wishes  to  test  as  well  as 
test  scripts  used  for  testing  relevant 
functionality. 

The  proposed  schedule  of  monthly 
and  installation  fees  has  been  calculated 
to  cover  the  actual  costs  of  installing 


3  See  Securities  Exchange  Act  Release  No.  46065 
[June  12.  20O2)(SR-NASD-2OO2-72). 
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and  providing  a  dedicated  circuit  or 
circuits  for  testing  of  subscriber 
communications  interfaces  with 
Nasdaq's  central  processing  facilities. 
Such  costs  include  an  installation  cost 
and  a  monthly  infrastructure  cost  that 
Nasdaq  incurs  through  its  network 
service  provider,  in  addition  to  costs  for 
hardware,  licensing  and  labor  required 
to  maintain  the  test  network.  New 
subscribers,  described  in  the  proposed 
rule  as  "New  NTF  Subscribers,"  will 
receive  90  calendar-days  free  service  if 
they  choose  to  sign  a  one-year 
agreement  for  service.  New  NTF 
Subscribers  are  subscribers  who  have 
never  purchased  dedicated  test  circuits 
or  who  have  not  had  dedicated  test 
service  in  over  six  months.  Subscribers 
that  do  not  wish  to  sign  a  one-year 
agreement  may  purchase  services  on  a 
month-to-month  basis.  As  has  always 
been  the  case,  no  testing  fee  would  be 
assessed  in  circumstances  where  major 
systems/software  changes  instituted  by 
Nasdaq  have  prompted  the  subscriber's 
test.  In  addition,  Nasdaq  will  not  charge 
subscribers  hourly  fees  for  market  data 
vendor  feed  testing. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  chaage  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,*  in 
general,  and  with  Section  15A(b)(5)  of 
the  Act,^  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  member  and  non-member 
subscribers  using  the  NTF.  The  fees  will 
be  charged  to  member  and  non-member 
subscribers  that  choose  to  test  their 
communication  systems  interfaces  with 
Nasdaq's  central  processing  facilities 
over  a  dedicated  circuit  or  circuits. 
Member  and  non-member  subscribers 
will  be  charged  the  same  fees  for  the 
same  service.  Nasdaq  believes  the  fees 
are  reasonable  in  that  they  have  been 
calculated  to  recover  Nasdaq's  actual 
costs  of  installation  and  maintenance  of 
the  dedicated  circuit(s). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  Commission  is  considering 
granting  accelerated  approval  of  this 
proposed  rule  change  after  the 
expiration  of  a  15-day  conmient  period. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange. 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  nimiber 
SR-NASD-2002-73  and  should  be 
submitted  by  July  3,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-15251  Filed  6-17-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46065;  File  No.  SR-NASD- 
2002-72] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Nasdaq 
Testing  Facility  Fees,  and  to  Add  the 
Ability  to  Test  Computer-to-Computer 
Interface,  Application  Programming 
Interface,  and  Market  Data  Vendor 
Feeds  Over  Dedicated  Circuits 

Jime  12,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  4, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq, 
filed  the  proposal  pursuant  to  section 
19(b)(3)(A)  of  the  Act.^  and  Rule  19b- 
4(f)(6)  thereimder,*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission. 5  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  7050(d)  to  add  a  schedule  of 
monthly  fees  and  a  one-time  installation 
fee  to  be  charged  to  subscribers  that  use 
a  dedicated  circuit  or  circuits  to  test 
their  commimications  interfaces  and/or 
market  data  vendor  feeds  with  Nasdaq's 
central  data  processing  facilities.^  The 
text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

7050.  Other  Services 

(a)  No  change. 

(b)  No  change. 


*  15  U.S.C.  780-3. 

5 15  U.S.C  78o-3(b)(5). 


'>17CFR20O.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4, 

M5  U.S.C.  78s(b)(3)(A). 

*  17  CFR  240.19b-4(f)(6). 

>  Nasdaq  provided  the  Commission  with  written 
notice  of  its  intention  to  file  the  proposed  rule 
change  on  May  17,  2002.  Nasdaq  has  asked  the 
Commission  to  waive  the  30-day  operative  delay. 
See  Rule  19b-4(f)(6)(iii).  17  CFR  240.19b-4(fl(6)(iii). 

"  Nasdaq  has  filed  a  similar  proposal  to  extend 
the  same  fees  and  abilities  to  non-members.  See 
Securities  Exchange  Act  Release  No.  46066  (June 
12,  2002)  (SR-NASD-2002-73). 
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(c)  No  change. 

(d)  [Testing  Services]  Nasdaq  Testing 
facility  (NTF) 

(1)  Subscribers  that  conduct  tests  of 
heir  computer- to-computer  interface 
CTCI)2  [or  digital  interface  (DIS/CHPS)) 
VM/  application  programming 
interface  (API),  or  market  data  vendor 
feeds  [with  the  central  processing 
facilities]  through  the  Nasdaq  Testing 
Facility  (NTF)  of  The  Nasdaq  Stock 


Market,  Inc.  (N[SMI]asdaq)  shall  pay  the 
following  charges: 

$250/hour— For  CTCI/[DIS/CHIPS]iVM/ 
API  testing  between  9  a.m.  and  5 
p.m.  E.T.  on  business  days; 

$333/hour— For  CTC/ZiVlV// >IP/ testing 
at  all  other  times  on  business  days, 
or  on  weekends  and  holidays. 

(2)  The  foregoing  hourly  fees  shall  not 
apply  to  market  data  vendor  feed 
testing,  or  testing  occasioned  by: 


(A)  new  or  enhanced  services  and/or 

software  provided  by  N[SMI]asdag 
or 

(B)  modifications  to  software  and/or 

services  initiated  by  N[SMIlasdaq 
in  response  to  a  contingency. 
(3)  Subscribers  that  conduct  CTCI/API 
or  market  data  vendor  feed  tests  using 
a  dedicated  circuit  shall  pay  a  monthly 
fee,  in  addition  to  any  applicable  hourly 
fee  described  in  section  (d)(1)  above,  in 
accordance  with  the  following  schedule: 


Service 


Description 


Proposed  price 


^TF  Martlet  Data  

'^TFNWIIAPI 

^TFCTCI 

V/TF  Test  Suite 

*i/TF  Circuit  Installation 


Test  Market  Data  Vendor  over  a  56l<b  dedicated  circuit 

NWII  API  sen/ice  to  an  onsite  test  SDP  over  a  56l<b  dedicated  circuit 

CTCI  sen/ice  over  a  56l<b  dedicated  circuit 

NWII  API  service  and  CTCI  service  over  two  56l<b  circuits  (126  kb)  .... 
Installation  of  any  service  option  including  SDP  configuration 


$1, 100/circuH/month. 
$1,  too/circuit/month. 
$1, 100/circuit/month. 
$1,800/2  circuits/month. 
$700/circuit/installation. 


(4)  New  NTF  subscribers  that  sign  a 
one-year  agreement  for  dedicated 
testing  service  shall  be  eligible  to  receive 
90-calendar  days  free  dedicated  testing 
service. 

(5) " New  NTF  subscribers"  are 
iubscribers  that: 

(A)  have  never  had  dedicated  testing 
tervice;  or 

(B)  have  not  had  dedicated  testing 
service  within  the  last  6  calendar 
months. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

kin  its  filing  with  the  Commission, 
asdaq  included  statements  concerning 
le  pm-pose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  establish  a  new 
category  of  monthly  fees  and  one-time 
installation  fees  applicable  to  member 
subscribers  that  choose  to  test  their 
communication  interfaces  with  Nasdaq 
systems  over  a  dedicated  circuit  or 
circuits,  as  opposed  to  a  dial-up 
connection.  These  fees  would  be 
charged  in  addition  to  the  hourly  fees 
currently  charged.  Many  subscribers 
have  requested  that  Nasdaq  expand  its 
Nasdaq  Testing  Facility  (NTF)  services 


to  include  dedicated  lines  and  the 
ability  to  test  market  data  vendor  feeds 
in  addition  to  computer-to-computer 
interface  (CTCI)  and  application 
programming  interface  (API).  Nasdaq 
filed  this  proposal  in  response  to  those 
requests. 

Members  and  nonmember  subscribers 
currently  access  the  NTF  over  a  dial-up 
connection  to  test  CTCI  and  API  with 
their  systems.  Subscribers  are  currently 
unable  to  test  market  data  vendor  feeds 
through  the  NTF.  Nasdaq  is  proposing 
to  provide  new  services  for  the  NTF  that 
will  allow  subscribers  to  test  CTCI  and 
API  as  well  as  market  data  vendor  feeds 
over  a  dedicated  circuit  or  circuits. 
These  new  services  will  allow  firms  that 
have  trading  environments  integrating 
CTCI,  API  and  Nasdaq  vendor  data  to 
test  their  systems  more  completely. 
Member  firms  typically  perform 
application  testing  to  ensure  that  the 
software  the  firm  has  developed  to 
interface  with  Nasdaq  systems  works 
properly.  Software  may  be  developed  to 
take  advantage  of  a  Nasdaq  market 
enhancement  or  to  enhance  a  firm's 
internal  systems  or  software 
applications.  The  subscriber  determines 
the  scope,  purpose,  and  longevity  of  the 
test.  Nasdaq  participates  in  the  testing 
process  by  providing  a  test  environment 
that  closely  approximates  the 
production  environment  for  the  systems 
the  subscriber  wishes  to  test  as  well  ks 
test  scripts  used  for  testing  relevant 
functionality.  The  proposed  schedule  of 
monthly  and  installation  fees  has  been 
calculated  to  cover  the  actual  costs  of 
installing  and  providing  a  dedicated 
circuit  or  circuits  for  testing  of 
subscriber  communications  interfaces 
with  Nasdaq's  central  processing 


facilities.'^  Such  costs  include  an 
installation  cost  and  monthly 
infrastructure  cost  that  Nasdaq  incurs 
through  its  network  service  provider,  in 
addition  to  costs  for  hardware,  licensing 
and  labor  required  to  maintain  the  test    . 
network.  New  subscribers,  described  in 
the  proposed  rule  as  "New  NTF 
Subscribers,"  will  receive  90  calendar- 
days  free  service  if  they  choose  to  sign 
a  one-year  agreement  for  service.  New 
NTF  Subscribers  are  subscribers  who 
have  never  purchased  dedicated  test 
circuits  or  who  have  not  had  dedicated 
test  service  in  over  six  months. 
Subscribers  that  do  not  wish  to  sign  a 
one-year  agreement  may  purchase 
services  on  a  month-to-month  basis.  As 
has  always  been  the  case,  no  hourly 
testing  fee  would  be  assessed  in 
circumstances  where  major  systems/ 
software  changes  instituted  by  Nasdaq 
have  prompted  the  subscriber's  test.  In 
addition,  Nasdaq  will  not  charge 
subscribers  hourly  fees  for  market  data 
vendor  feed  testing. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposal  is 
consistent  with  the  provisions  of 
Section  15A  of  the  Act,"*  in  general,  and 
with  Section  15A(b)(5)  of  the  Act,«  in 
particular,  in  that  the  fees  will  be 
charged  to  member  subscribers  that 


"  The  fees  are  not  designed  to  generate  revenue. 
Telephone  conversation  between  Ten  Nelson 
lacoby.. Assistant  General  Cx)unsel.  Nasdaq,  and 
Joseph  Morra.  Special  Counsel.  Division  of  Market 
Regulation.  Commission.  )une  3.  2002.  The 
Commission  expects  that  Nasdaq  will  monitor  the 
fees  carefully,  and  should  Nasdaq  collect  more  than 
is  necessar\'  to  cover  the  actual  costs  of  installing 
and  providing  a  dedicated  circuit  or  circuits  for 
testing  of  subscriber  communications  interfaces 
with  Nasdaq's  central  processing  facilities,  the 
Ckimmission  expects  Nasdaq  to  adjust  the  fees. 

"15  U.S.C.  780-3. 

« 15  U.S.C.  78o-3(b)(5). 
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choose  to  test  their  communication 
systems  interfaces  with  Nasdaq's  central 
processing  facilities  over  a  dedicated 
circuit  or  circuits.  Nasdaq  believes  the 
fees  are  reasonable  in  that  they  have 
been  calculated  to  recover  Nasdaq's 
actual  costs  of  installation  and 
maintenance  of  the  dedicated  circuit(s). 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the  • 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  1"  and  Rule  19b-4(f)(6) 
thereimder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  subscribers  to  test  CTCI  and  API 
as  well  as  market  data  vendor  feeds  over 
a  dedicated  circuit  or  circuits 
immediately,  thereby  allowing  firms 
that  have  trading  environments 
integrating  CTCI,  API  and  Nasdaq 
vendor  data  to  test  their  systems  more 
completely.  For  these  reasons,  the 
Commission  designates  the  proposal  to 


be  effective  and  operative  upon  filing 
with  the  Commission. '  2 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  file 
number  SR-NASD-2002-72  and  should 
be  submitted  by  July  9,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-15252  Filed  6-17-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46060;  File  No.  SR-NASO- 
2002-64] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Amending  the  Restated 
Certificate  of  Incorporation  of  the 
Nasdaq  Stock  Market,  Inc. 

June  11,2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  May  16, 
2002,  the  National  Association  of 


Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  Nasdaq  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  June  3.  2002. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  fi-om  interested, 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
thie  Proposed  Rule  Change 

On  December  5,  2002,  the 
Commission  approved  SR-NASD-2001- 
34,''  a  proposed  rule  change  to  amend 
the  Certificate,  but  the  amendment 
reflected  in  SR-NASD-2001-34  was  not 
implemented  at  that  time  ^  because 
under  the  General  Corporation  Law  of 
the  State  of  Delaware  ("Delaware  Law"), 
the  amendment  must  be  approved  by 
Nasdaq's  stockholders.**  The  proposed 
rule  change  contained  in  this  filing — 
SR-NASD-2002-64— amends  the 
language  approved  by  the  Commission 
in  SR-NASD-2001-34.  Nasdaq 
submitted  the  text  approved  in  SR- 
NASD-2001-34,  as  amended  by  SR- 
NASD-2002-64,  to  its  stockholders  for 
approval  at  the  2002  aimual  meeting  of 
stockholders  (the  "Annual  Meeting"), 
which  was  held  on  May  22,  2002,  and 
the  stockholders  voted  to  approve  the 
changes.^ 

The  text  of  the  proposed  rule  change 
is  set  forth  below,  which  includes  the 
amendments  approved  by  the 
Commission  under  SR-NASD-2001-34. 
New  text  is  italicized;  deleted  text  is 
bracketed. 


">15  U.S.C.  78s(b)(3)(A). 
'>17CFR240.19b-4(n(6). 


'^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
eFHciencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 

"  17  CFR  200.30-3(a)(12). 

'15  U.S.C.  78s(bl(l). 

2  17CFR240.19b-4. 


^  See  letter  from  John  M.  Yetter.  Assistant  General 
Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  May  31,  2002  ("Amendment 
No.  1").  In  Amendment  No.  1.  Nasdaq  clarified  the 
proposal  to  reflect  that  the  proposed  amendments 
to  the  Nasdaq  Restated  Certificate  of  Incorporation 
(the  "Certificate")  were  approved  by  its 
shareholders  at  the  May  22.  2002  annual  meeting. 
Because  the  Form  19b-4  submitted  on  May  16,  2002 
was  not  complete,  the  proposed  rule  change  was 
not  considered  filed.  The  proposed  rule  change 
became  effective  on  lune  3.  2002,  the  date  on  which 
Amendment  No.  1  was  filed  with  the  Commission. 

■•  See  Securities  Exchange  Act  Release  No.  45135 
(December  5,  2001),  66  FR  64327  (December  12, 
2001). 

^  See  Amendment  No.  1,  supra  note  3. 

»Del.  Code  Ann.  Tit.  8,  §242(b)(2001). 

'  See  Amendment  No.  1,  supra  note  3. 
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RESTATED  CERTIFICATE  OF 
INCORPORATION  OF  THE  NASDAQ 
STOCK  MARKET,  INC. 


ARTICLE  FOURTH 

A.  No  change. 

B.  No  change. 

C.  1.  No  change. 

2.  Notwithstanding  any  other 
jrovision  of  this  Restated  Certificate  of 
ncorporation,  but  subject  to 

subparagraph  6  of  this  paragraph  C.  of 
this  Article  Fourth,  in  no  event  shall  (i) 
any  record  owner  of  any  outstanding 
Common  Stock  or  Preferred  Stock 
which  is  beneficially  owned,  directly  or 
indirectly,  as  of  any  record  date  for  the 
determination  of  stockholders  and/or 
holders  of  Notes  entitled  to  vote  on  any 
matter,  or  (ii)  any  holder  of  any  Notes 
which  are  beneficially  owned,  directly 
or  indirectly,  as  of  any  record  date  for 
the  determination  of  stockholders  and/ 
or  holders  of  Notes  entitled  to  vote  on 
any  matter,  by  a  person  (other  than  an 
Exempt  Person)  who  beneficially  owns 
shares  of  Common  Stock,  Preferred 
Stock  and/or  Notes  ("Excess  Shares 
and/ or  Notes")  in  excess  of  five  percent 
(5%)  of  the  then-outstanding  shares  of 
[Common  Stock)  stock  generally  entitled 
to  vote  as  of  the  record  date  in  respect 
of  such  matter,  be  entitled  or  permitted 
to  vote  any  Excess  Shares  and/or  Notes 
on  such  matter.  For  all  purposes  hereof, 
any  calculation  of  the  number  of  shares 
of  [Common  Stock]  stock  outstanding  at 
any  particular  time,  including  for 
purposes  of  determining  the  particular 
percentage  of  such  outstanding  shares  of 
[Common  Stock]  stock  of  which  any 
person  is  the  beneficial  owner,  shall  be 
made  in  accordance  with  the  last 
sentence  of  Rule  13d-3(d)(l)(i)  of  the 
General  Rules  and  Regulations  under 
the  Securities  Exchange  Act  of  1934,  as 
amended  (the  "Exchange  Act"),  as  in 
effect  on  the  date  of  filing  this  Restated 
Certificate  of  Incorporation. 

3.  (a)-(c)  No  change. 

(d)  "Exempt  Person"  shall  mean 
^asdaq  or  any  Subsidiary  of  Nasdaq,  in 
each  case  including,  without  limitation, 
in  its  fiduciary  capacity,  or  any 
employee  benefit  plan  of  Nasdaq  or  of 
any  Subsidiary  of  Nasdaq,  or  any  entity 
or  trustee  holding  [Common  Stock] 
stock  for  or  pursuant  to  the  terms  of  any 
such  plan  or  for  the  purpose  of  funding 
any  such  plan  or  funding  other 
employee  benefits  for  employees  of 
^asdaq  or  of  any  Subsidiary  of  Nasdaq. 

(e)  No  change. 

(f)  The  Board  shall  have  the  power  to 
donstrue  and  apply  the  provisions  of 
this  paragraph  C.  of  this  Article  Fourth 
and  to  make  all  determinations 


necessary  or  desirable  to  implement 
such  provisions,  including,  but  not 
limited  to,  matters  with  respect  to  (1) 
the  number  of  shares  of  [Common 
Stock]  stock  beneficially  owned  by  any 
person,  (2)  the  number  of  Notes 
beneficially  owned  by  any  person,  (3) 
whether  a  person  is  an  Affiliate  of 
another,  (4)  whether  a  person  has  an 
agreement,  arrangement  or 
understanding  with  another  as  to  the 
matters  referred  to  in  the  definition  of 
beneficial  ownership,  (5)  the  application 
of  any  other  definition  or  operative 
provision  hereof  to  the  given  facts,  or  (6) 
any  other  matter  relating  to  the 
applicability  or  effect  of  this  paragraph 
C.  of  this  Article  Fourth. 

4.-5.  No  change. 

6.  Notwithstanding  anything  herein  to 
the  contrary,  subparagraph  2  of  this 
paragraph  C.  of  this  Article  Fourth  shall 
not  be  applicable  to  any  Excess  Shares 
and/or  Notes  beneficially  owned  by  (a) 
the  NASD  or  its  Affiliates  imtil  such 
time  as  the  NASD  beneficially  owns  five 
percent  (5%)  or  less  of  the  outstanding 
shares  of  [Common  Stock]  stock  and/or 
Notes  entitled  to  vote  on  the  election  of 
a  majority  of  directors  at  such  time,  (b) 
any  other  person  as  may  be  approved  for 
such  exemption  by  the  Board  prior  to 
the  time  such  person  beneficially  owns 
more  than  five  percent  (5%)  of  the 
outstanding  shares  of  [Common  Stock] 
stock  and/or  Notes  entitled  to  vote  on 
the  election  of  a  majority  of  directors  at 
such  time  or  (c)  Hellman  &  Friedman 
Capital  Partners  IV.  L.P.,  H&F 
International  Partners  IV-A,  L.P., 
[Hellman  &  Friedman)  HS'F 
International  Partners  IV-B,  L.P.,  and 
H&F  Executive  Fund,  L.P.  if  the  Board 
has  approved  an  exemption  for  any 
other  person  pursuant  to  Section  6(b)  of 
this  paragraph  C.  of  this  Article  Fourth 
(other  than  an  exemption  granted  in 
connection  with  the  establishment  of  a 
strategic  alliance  with  another  exchange 
or  similar  market).  The  Board,  however, 
may  not  approve  an  exemption  under 
Section  6(b):  (i)  for  a  registered  broker 
or  dealer  or  an  Affiliate  thereof 
(provided  that,  for  these  purposes,  an 
Affiliate  shall  not  be  deemed  to  include 
an  entity  that  either  owns  ten  percent  or 
less  of  the  equity  of  a  broker  or  dealer, 
or  the  broker  or  dealer  accounts  for  one 
percent  or  less  of  the  gross  revenues 
received  by  the  consolidated  entity);  or 
(ii)  an  individual  or  entity  that  is  subject 
to  a  statutory  disqualification  under 
Section  3(a)(39)  of  the  Exchange  Act. 
The  Board  may  approve  an  exemption 
for  any  other  stockholder  or  holder  of 
Notes  if  the  Board  determines  that 
granting  such  exemption  would  (A)  not 
reasonably  be  expected  to  diminish  the 
quality  of,  or  public  confidence  in.  The 


Nasdaq  Stock  Market  or  the  other 
operations  of  Nasdaq,  on  the  ability  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  on  investors  and 
the  public,  and  (B)  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to  and  facilitating  transactions 
in  securities  or  assist  in  the  removal  of 
impediments  to  or  perfection  of  the 
mechanisms  for  a  free  and  open  market 
and  a  national  market  system. 

7.  No  change. 
*****  • 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  3,  2001,  Nasdaq  sold  $240 
million  of  4.0%  Convertible 
Subordinated  Notes  due  2006  (the 
"Notes")  to  Hellman  &  Friedman  Capital 
Partners  IV,  L.P.,  H&F  International 
Partners  IV-A,  L.P.,  H&F  International 
Partners  IV-B,  L.P.,  and  H&F  Executive 
Fund  IV,  L.P.  (collectively,  the  "HFCP 
IV  LPs").  The  Notes  are  convertible  at 
any  time  during  a  five-year  period  into 
shares  of  Nasdaq  common  stock  at  a 
conversion  price  of  $20  per  share;  thus, 
the  Notes  purchased  by  the  HFCP  IV 
LPs  would  be  convertible  into 
12,000,000  shares  of  Nasdaq  common 
stock.  On  December  5,  2001,  the 
Commission  approved  a  proposed  rule 
change— SR-NASD-2001-34— to  amend 
the  Certificate  to  afford  the  holders  of 
the  Notes  the  right  to  vote  with  Nasdaq 
stockholders. « 

The  Certificate  amendment  approved 
by  the  Commission  in  SR-NASD-2001- 
34  did  not  take  effect  at  the  time  of 
approval  by  the  Commission,  because 
approval  by  Nasdaq  stockholders  at  the 
Annual  Meeting  was  also  required. 
Under  the  Certificate  as  in  effect  prior 


»  See  supra  note  4. 
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to  stockholder  approval,  a  person  who 
beneficially  owns  shares  of  common 
stock  in  excess  of  5%  of  the  outstanding 
shares  of  common  stock  may  not  vote 
the  excess  shares."  The  5%  voting 
limitation  does  not  apply,  however  to 
(1)  the  NASD  or  its  affiliates  until  such 
time  as  the  NASD  beneficially  owns  5% 
or  less  of  Nasdaq's  outstanding  common 
stock,  or  (2)  any  other  person  fiiat  the 
Nasdaq  Board  of  Directors  (the  "Nasdaq 
Board")  may  exempt  prior  to  the  time 
that  such  person  beneficially.owns  more 
than  5%  of  Nasdaq's  outstanding 
common  stock.  Under  the  Certificate, 
the  Nasdaq  Board  must  make  certain 
findings  with  respect  to  the  effect  on  an 
exemption  on  enumerated  aspects  of 
Nasdaq's  regulatory  obligations. 
Moreover,  the  Nasdaq  Board  may  not 
approve  an  exemption  for  a  registered 
broker  or  dealer  or  an  affiliate  thereof  or 
a  person  that  is  subject  to  a  statutory 
disqualification  under  Section  3(a)(39) 
of  the  Act.'" 

Under  the  amendments  approved  by 
the  Commission  in  SR-NASD-2001-34. 
the  Notes  will  be  granted  direct  voting 
rights,  but  the  5%  voting  limitation  will 
be  made  applicable  to  the  Notes  as  well 
as  the  common  stock.  However,  the 
HFCP  rv  LPs  will  be  exempted  from  the 
5%  voting  limitation  if  the  Nasdaq 
Board  approves  an  exemption  from  the 
5%  voting  limitation  for  any  other 
person  (other  than  an  exemption 
granted  in  connection  with  the 
establishment  of  a  strategic  alliance 
with  another  exchange  or  similar 
market). 

Thus,  prior  to  the  Annual  Meeting, 
holders  of  the  Notes  did  not  have  the 
right  to  vote  with  Nasdaq  stockholders. 
They  could  become  stockholders  (with 
voting  rights)  by  paying  the  conversion 
price  and  converting  the  Notes  into 
common  stock,  but  would,  like  other 
stockholders,  be  subject  to  the  5% 
voting  limitation.  As  a  result  of 
stockholder  approval  of  the  proposed 
rule  change  approved  by  the 
Commission  in  SR-NASD-2001-34,  the 
Notes  have  been  given  direct  voting 
rights,  but  are  also  subject  to  the  5% 
voting  limitation. ' ' 

On  March  8,  2002,  Nasdaq  completed 
a  two-stage  repurchase  of  Nasdaq 
common  stock  owned  by  the  NASD,  in 
exchange  for  cash,  1,338,402  shares  of 
Series  A  Cumulative  Preferred  Stock 
("Series  A  Preferred"),  and  one  share  of 
Series  B  Preferred  Stock  ("Series  B 
Preferred").  Under  Delaware  Law  and 
the  Certificate,  the  Nasdaq  Boiird  may 
issue  up  to  30,000,000  shares  of 


preferred  stock  in  one  or  more  series, 
and  may  establish  the  designation, 
powers,  preferences  and  rights  of  each 
series  of  preferred  stock  at  the  time  of 
issuance,  without  stockholder  approval. 
However,  under  Delaware  Law,  the 
instrument  by  which  the  Nasdaq  Board 
establishes  the  designation,  powers, 
preferences,  and  rights  of  a  series  of 
preferred  stock  has  the  effect  of  an 
amendment  to  the  Certificate. '  ^ 
Accordingly,  on  March  8,  2002,  Nasdaq 
filed  with  the  Commission  an 
immediately  effective  proposed  rule 
change,  comprised  of  Certificates  of 
Designation,  Preferences  and  Rights  for 
the  Series  A  Preferred  and  Series  B 
Preferred. '3 

The  Series  B  Preferred  is  a  single 
share  designed  to  ensure  that  the  NASD 
maintains  voting  control  over  Nasdaq 
until  Nasdaq  is  registered  as  a  national 
securities  exchange.  Accordingly,  it 
confers  upon  the  NASD  the  right  to  cast 
a  number  of  votes  that,  together  with 
other  votes  entitled  to  be  cast  by  the 
NASD,  constitute  a  majority  of  the  total 
votes  entitled  to  be  cast  at  a  particular 
time.  The  Series  B  Preferred  is  not 
transferable  and  must  be  redeemed  if 
Nasdaq  is  registered  as  a  national 
securities  exchange.  The  Series  A 
Preferred  pays  a  dividend  and  is 
generally  non-voting,  although  it 
conveys  limited  voting  rights  in  the 
event  of  the  failure  to  pay  a  timely 
dividend. 

Under  the  Certificate  as  amended 
under  SR-NASD-2001-34.  voting 
preferred  stock  is  not  subject  to  the  5% 
voting  limitation  that  applies  to 
common  stock  and  that  also  applies  to 
the  Notes  following  stockholder 
approval  of  voting  rights  for  the  Notes.'* 
This  gap  in  the  coverage  of  the  5% 
limitation  does  not  pose  regulatory 
issues  with  respect  to  the  NASD's 
ownership  of  the  Series  A  Preferred  and 
Series  B  Preferred  because  the  NASD  is 
required  to  control  Nasdaq  until  Nasdaq 
is  registered  as  a  national  securities 
exchange,  a  fact  that  is  reflected  in  the 
automatic  exemption  from  the  5% 
limitation  that  the  NASD  receives  under 
the  Certificate  (until  such  time  as  its 
voting  interest  falls  below  5%). 
Nevertheless,  Nasdaq  believes  that  the 
Certificate  should  be  amended  to 
provide  that  voting  preferred  stock  is 
subject  to  the  same  limitations  as 
common  stock  (and  the  Notes).  Under 
this  proposed  rule  change.'^  Nasdaq 
would  be  unable  to  issue  any  form  of 


voting  securities  that  are  not  subject  to 
the  5%  limitation,  unless  the  Nasdaq 
Board  either  (i)  adopted  an  amendment 
to  its  Certificate  that  was  filed  with,  and 
if  necessary,  approved  by,  the 
Commission  and  approved  by  Nasdaq's 
stockholders,  or  (ii)  waived  the 
application  of  the  5%  limitation  to  a 
particular  security  holder  prior  to  the 
time  that  such  person  acquired  a  5% 
interest.'^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  Sections  15A(b)(2) ''  and 
15A(b)(6)  of  the  Act.'s  which  require, 
among  other  things,  that  the  NASD  be 
so  organized  and  have  the  capacity  to  be 
able  to  carry  out  the  purposes  of  the  Act 
and  to  comply  with  and  enforce 
compliance  with  the  provisions  of  the 
Act,  and  that  the  Association's  rules  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Nasdaq  believes  that  the  changes 
proposed  to  its  Certificate  are  consistent 
with  the  intent  of  the  5%  voting 
limitation  that  is  currently  contained  in 
the  Certificate,  which  serves  the  public 
interest  by  ensuring  that  certain 
individuals  and  entities  cannot  gain 
undue  influence  over  the  operations  of 
Nasdaq.  In  its  orders  relating  to  the 
Certificate,  the  Conmiission  found  that 
the  5%  voting  limitation  and  other 
limitations  affecting  the  control  of 
Nasdaq  fulfill  the  obligations  arising 
under  the  Act.'" 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Coinpetition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

.     The  Exchange  neither  solicited  nor 
received  written  comments.  . 


°  See  Amendment  No.  1.  supra  note  3. 

">15U.S.C.  78c(a)(39). 

"  See  Amendment  No.  1,  supra  note  3. 


'2  Del.  Code  Ann.  Tit.  8.  §  151(g)(20O1). 
"  See  Securities  Exchange  Act  Release  No.  45638 
(March  25.  2002).  67  FR  15268  (March  29.  2002). 
'*  See  Amendment  No.  1,  supra  note  3. 


'"  As  noted  above,  the  Nasdaq  Board  must  malie 
certain  findings  before  granting  a  waiver  and  may 
not  grant  a  waiver  to  a  broker  or  dealer  or  an 
affiliate  thereof  or  a  person  that  is  subject  to  a 
statutory  disqualification. 

"15  U.S.C.  78o-3(b)(2). 

'«15U.S.C.  78o-3(b)(6). 

'"See  supra  note  4;  Securities  Exchange  Act 
Release  No.  42983  (June  26.  2000).  65  FR  41116 
duly  3.  2000). 
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Ul.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  20  and  subparagraph  (f)(3)  of 
Rule  19b-4  2'  thereunder  because  it  is    . 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
I  tubmit  written  data,  views  and 
^guments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2002-64  and  should  be 
submitted  by  July  9,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-15256  Filed  6-17-02:  8:45  am) 

BILLING  CODE  801<M)1-P 


20  15  U.S.C.  78s(b)(3)(A). 

2>17CFR240.19b-^(n(3). 

2^  Because  the  Form  19b— 4  submitted  on  May  16. 
S002  was  not  complete,  the  proposed  rule  change 
was  not  considered  filed.  The  proposed  rule  change 
)ecame  effective  on  lune  3,  2002.  the  date  on  which 
Vmendment  No.  1  was  filed  with  the  Commission, 
n  addition,  for  purposes  of  calculating  the  60-day 
ibrogation  date,  the  Commission  considers  the  60- 
lay  period  to  have  commenced  on  |une  3,  2003,  the 
date  Nasdaq  filed  Amendment  No.  1. 

"  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46067;  File  No.  SR-NASD- 
2002-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  Rule  3010<bK2)  and  IM-6310-2 

June  12,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  7, 
2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  ot 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  On  May 
31,  2002,  NASD  filed  Amendment  No. 
1  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  NASD  Rule  3010(b)(2),  also 
known  as  the  "Taping  Rule,"  and  NASD 
IM-8310-2.  The  proposed  amendments 
to  the  Taping  Rule  generally  would:  (1) 
Permit  firms  that  become  subject  to  the 
Taping  Rule  a  one  time  opportunity  to 
adjust  their  staffing  levels  to  fall  below 
the  prescribed  threshold  levels  and  thus 
avoid  application  of  the  Rule;  (2)  revise 
the  criteria  by  which  firms  become 
subject  to  the  Taping  Rule  by  not 
including  certain  short-term  employees 
of  disciplined  firms  into  the 
calculations  of  the  Taping  Rule 
threshold  levels;  (3)  expand  the 
compliance  deadline  from  30  to  60  days 
for  firms  subject  to  the  Taping  Rule  to 
install  taping  systems:  (4)  clarify  the 
staffs  authority  to  grant  exemptions 
from  the  Rule  pursuant  to  the  Rule  9600 
Series  only  in  exceptional  cases;  and  (5) 
extend  the  taping  requirements  from 
two  years  to  three  years  to  eliminate 
conflicting  time  periods  in  the  Taping 
Rule.  In  addition,  NASD  Regulation 
proposes  amendments  to  NASD  IM- 


'  15  U.S.C.  78s(b)(l). 

n7CFR240,19b-». 

^  See  letter  from  Grace  Veh.  Assistant  General 
Counsel.  NASD  Regulation,  to  Kalherine  England. 
Assistant  Director.  Division  of  Market  Regulation, 
Commission,  dated  May  31.  2002. 


8310-2  to  permit,  upon  request,  public 
disclosure  of  whether  a  particular  firm 
is  subject  to  the  Taping  Rule.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  [brackets]. 
***** 

3010.  Supervision 

(a)  No  Change. 

(b)  Written  Procedures. 

(1)  No  Change. 

(2)  Tape  recording  of  conversations. 
(A)  [(i)]  Each  member  that  either  is 

notified  by  NASD  Regulation  or 
otherwise  has  actual  knowledge  that  it 
meets  one  of  the  criteria  in  paragraph 
{b)[2](H)[{vm)]  relating  to  the 
employment  history  of  its  registered 
persons  at  a  Disciplined  Firm  as  defined 
in  paragraph  {b)[2)(f)[[\)]  shall  establish, 
maintain,  and  enforce  special  written 
procedures  for  supervising  the 
telemarketing  activities  of  all  of  its 
registered  persons. 

7B^((ii)]  "The  member  must  establish 
and  implement  the  supervisory 
procedures  required  by  this  paragraph 
within  [30]  60  days  of  receiving  notice 
from  NASD  Regulation  or  obtaining 
actual  knowledge  that  it  is  subject  to  the 
provisions  of  this  paragraph. 

A  member  that  meets  one  of  the 
criteria  in  paragraph  (b)(2)(H)  for  the 
first  time  may  reduce  its  staffing  levels 
to  fall  below  the  threshold  levels  within 
30  days  after  receiving  notice  from 
NASD  Regulation  pursuant  to  the 
provisions  of  paragraph  (b)(2)(A)  or 
obtaining  actual  knowledge  that  it  is 
subject  to  the  provisions  of  the 
paragraph,  provided  the  firm  promptly 
notifies  the  Department  of  Member 
Regulation,  NASD  Regulation,  in  writing 
of  its  becoming  subject  to  the  Rule.  Once 
the  member  has  reduced  its  staffing 
levels  to  fall  below  the  threshold  levels, 
it  shall  not  rehire  a  person  terminated 
to  accomplish  the  staff  reduction  for  a 
period  of  180  days.  On  or  prior  to 
reducing  staffing  levels  pursuant  to  this 
paragraph,  a  member  must  provide  the 
Department  of  Member  Regulation, 
NASD  Regulation  with  written  notice, 
identifying  the  terminated  person(s). 

(C)  ((iii)]  The  procedures  required  by 
this  paragraph  shall  include  tape- 
recording  all  telephone  conversations 
between  the  member's  registered 
persons  and  both  existing  and  potential 
customers. 

(D)  [(iv)]  The  member  shall  establish 
reasonable  procedures  for  reviewing  the 
tape  recordings  made  pursuant  to  the 
requirements  of  this  paragraph  to  ensure 
compliance  with  applicable  securities 
laws  and  regulations  and  applicable 
rules  of  [this]  the  Association.  The 
procedures  must  be  appropriate  for  the 


41562 


Federal  Register / Vol.  67,  No.  117/Tuesday,  June  18,  2002 /Notices 


member's  business,  size,  structure,  and 
customers. 

(E)  [(v)]  All  tape  recordings  made 
pursuant  to  the  requirements  of  this 
paragraph  shall  be  retained  for  a  period 
of  not  less  than  three  years  from  the  date 
the  tape  was  created,  the  first  two  years 
in  an  easily  accessible  place.  Each 
member  shall  catalog  the  retained  tapes 
by  registered  person  and  date. 

(Fjiivi)]  Such  procedures  shall  be 
maintained  for  a  period  of  [two]  three 
years  from  the  date  that  the  member 
establishes  and  implements  the 
procedures  required  by  the  provisions  of 
this  paragraph. 

(G)  [(vii)l  By  the  30th  day  of  the 
month  following  the  end  of  each 
calendar  quarter,  each  member  firm 
subject  to  the  requirements  of  this 
paragraph  shall  submit  to  the 
Association  a  report  on  the  member's 
supervision  of  the  telemarketing 
activities  of  its  registered  persons. 

(H)  [(viii))  The  following  members 
shall  be  required  to  adopt  special 
supervisory  procedures  over  the 
telemarketing  activities  of  their 
registered  persons: 

•  A  firm  with  at  least  five  but  fewer 
than  ten  registered  persons,  where  40% 
or  more  of  its  registered  persons  have 
been  [employed  by]  associated  with  one 
or  more  Disciplined  Firms  in  a 

re ff  stared  capacity  within  the  last  three 
years; 

•  A  firm  with  at  least  ten  but  fewer 
than  twenty  registered  persons,  where 
four  or  more  of  its  registered  persons 
have  been  [employed  by]  associated 
with  one  or  more  Disciplined  Firms  in 
a  registered  capacity  within  the  last 
three  years; 

•  A  firm  with  at  least  twenty 
registered  persons,  where  20%  or  more 
of  its  registered  persons  have  been 
[employed  by]  associated  with  one  or 
more  Disciplined  Firms  in  a  registered 
capacity  within  the  last  three  years. 

For  purposes  of  the  calculations 
required  in  subparagraph  (H),  firms 
should  not  include  registered  persons 
who: 

(1)  have  been  registered  for  an 
aggregate  total  of  90  days  or  less  with 
one  or  more  Disciplined  Firms  within 
the  past  three  years;  and 

(2)  do  not  have  a  disciplinary  history. 
(I)[(\x)]  For  purposes  of  this  Rule,  the 

term  "registered  person"  means  any 
person  registered  with  the  Association 
as  a  representative,  principal,  or 
assistant  representative  pursuant  to  the 
Rule  1020, 1030, 1040,  and  1110  Series 
or  pursuant  to  Municipal  Securities 
Rulemaking  Board  ("MSRB")  Rule  G-3. 
(J)[M\  For  purposes  of  this  Rule,  the 
term  "disciplined  firm"  means  a 
member  that,  in  connection  with  sales 


practices  involving  the  offer,  purchase, 
or  sale  of  any  security,  has  been 
expelled  ft-om  membership  or 
participation  in  any  securities  industry 
self-regulatory  organization  or  is  subject 
to  an  order  of  the  Securities  and 
Exchange  Commission  revoking  its 
registration  as  a  broker/dealer. 

(K)l(\i)]  For  purposes  of  this  Rule,  the 
term  "disciplinary  history"  means  a 
finding  of  a  violation  by  a  registered 
person  in  the  past  five  years  by  the 
Securities  and  Exchange  Commission,  a 
self-regulatory  organization,  or  a  foreign 
financial  regulatory  authority  of  one  or 
more  of  the  provisions  (or  comparable 
foreign  provision)  listed  in  IM-1011-1  or 
rules  or  regulations  thereunder. 

ID  Pursuant  to  the  Rule  9600  Series, 
the  Association  may  in  exceptional 
circumstances,  taking  into  consideration 
all  relevant  factors,  exempt  any  member 
unconditionally  or  on  specified  terms 
and  conditions  from  the  requirements  of 
this  paragraph  [upon  satisfactory 
showing  that  the  member's  supervisory 
procedures  ensure  compliance  with 
applicable  securities  laws  and 
regulations  and  applicable  rules  of  the 
Association]. 


IM-8310-2.  Release  of  Disciplinary 
(Information]  and  Other  Information 
Through  the  Public  Disclosure 
Program 

(a)  In  response  to  a  written  inquiry, 
electronic  inquiry,  or  telephonic  inquiry 
via  a  toll-ft«e  telephone  listing,  the 
Association  shall  release  certain 
.information  contained  in  the  Central 
Registration  Depository  regarding  a 
current  or  former  member,  an  associated 
person,  or  a  person  who  was  associated 
with  a  member  within  the  preceding 
two  years,  through  the  Public  Disclosure 
Program.  Such  information  shall 
include: 

(1)  the  person's  employment  history 
and  other  business  experience  required 
to  be  reported  on  Form  U-4; 

(2)  currently  approved  registrations 
for  the  member  or  associated  person; 

(3)  the  main  office,  legal  status,  and 
type  of  business  engaged  in  by  the 
member;  and 

(4)  an  event  or  proceeding — 

(A)  required  to  oe  reported  under  Item 
23  on  Form  U-4; 

(B)  required  to  be  reported  under  Item 
11  on  Form  BD;  or 

(C)  reported  on  Form  U-6. 

"The  Association  also  shall  make 
available  through  the  Public  Disclosure 
Program  certain  arbitration  decisions 
against  a  member  involving  a  securities 
or  commodities  dispute  with  a  public 
customer.  In  addition,  the  Association 
shall  make  available  in  response  to 


telephonic  inquiries  via  the  Public 
Disclosure  Program's  toll-free  telephone 
listing  whether  a  particular  member  is 
subject  to  the  provisions  of  Rule 
3010(bj(2).  The  Association  shall  not 
release  through  the  Public  Disclosure 
Program  social  security  numbers, 
residential  history  information,  or 
physical  description  information,  or 
information  that  the  Association  is 
otherwise  prohibited  from  releasing 
under  Federal  law. 

(b)  through  (1)  No  Change. 
***** 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
simimaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Taping  Rule,  which  was  adopted 
in  1998,  is  designed  to  ensure  that 
members  with  a  large  number  of 
registered  persons  from  firms  that  have 
been  expelled  from  membership  or  have 
had  their  registration  revoked 
("Disciplined  Firms")  have  proper 
supervisory  procedures  over 
telemarketing  activities  to  prevent      ' 
fraudulent  and  improper  sales  practices 
or  other  customer  harm.  Under  the  Rule, 
firms  that  hire  a  significant  number  of 
employees  from  Disciplined  Firms  must 
establish,  maintain,  and  enforce  special 
written  procedures  for  supervising  the 
telemarketing  activities  of  all  their 
registered  persons.  In  addition,  such 
firms  are  required  to  install  taping 
systems  to  record  all  telephone 
conversations  between  all  of  their 
registered  persons  and  both  existing  and 
potential  customers,  review  the  tape 
recordings,  and  file  quarterly  reports 
with  NASD  Regulation. 

Based  upon  staffs  experience  with 
the  Taping  Rule  and  input  from  the 
National  Adjudicatory  Council  and 
NASD  Regulation  Committees,  the  staff 
proposes  several  amendments  to  the 
Rule.  Generally,  the  proposed 
amendments  are  intended  to  refine  the 
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application  of  the  Taping  Rule  and  to 
provide  additional  flexibility  to  assist 
member  firms  in  meeting  their 
compliance  obligations  under  the  Rule. 
Firms  that,  as  of  the  effective  date  of  the 
proposed  rule  change,  have  a  pending 
exemption  request  from  the  Taping  Rule 
requirements  (or  related  appeal  before 
the  National  Adjudicatory  Council 
("NAC")),  or  for  which  the  time  period 
in  which  to  seek  an  applicable 
exemption  (or  related  appeal  to  the 
NAC)  has  not  yet  expired,  may  elect  to 
comply  with  the  Taping  Rule  as 
amended  by  the  proposed  rule  change 
in  lieu  of  complying  with  the  current 
requirements  under  the  Rule. 

a.  Establishment  of  a  30-Day  Staff 
Adjustment  Period.  NASD  Regulation  is 
concerned  that  some  firms  may 
inadvertently  or  unintentionally  become 
subject  to  the  Taping  Rule  due,  for 
example,  to  sudden  turnover  among 
registered  persons  or  other  events 
beyond  the  firm's  control.  As  a  means 
to  address  these  types  of  occurrences, 
NASD  Regulation  is  proposing  to 
provide  all  firms  that  trigger  application 
of  the  Taping  Rule  (for  the  first  time)  a 
one-time  opportunity  to  obtain  relief 
bom  the  Taping  Rule  requirements  by 
adjusting  their  staffing  levels. 

In  particular,  NASD  Regulation 
proposes  to  permit  firms,  within  30  days 
after  receiving  the  notice  that  they  are 
subject  to  the  Taping  Rule  or  obtaining 
actual  knowledge  that  they  are  subject 
to  the  Rule  (and  have  promptly  notified 
the  Department  of  Member  Regulation 
that  they  are  subject  to  the  Rule),  to 
reduce  their  staffing  levels  to  fall  below 
the  threshold  levels  contained  in 
paragraph  (b)(2)(viii)  of  the  Taping  Rule 
and  thus  avoid  application  of  the 
Taping  Rule.  Under  the  proposed  rule 
change,  firms  would  not  be  permitted  to 
hire  additional  registered 
representatives  to  fall  below  the  stated 
thresholds  but  rather  would  be  required 
to  reduce  their  number  of  registered 
representatives  from  Disciplined  Finns. 
Once  a  firm  has  made  the  reductions, 
the  firm  would  not  be  permitted  to 
rehire  the  terminated  individuals  for  a 
period  of  at  least  180  days.  Under  the 
proposed  rule  change,  firms  may  elect, 
but  are  not  required,  to  make  reductions 
to  their  staffing  levels.  If  a  firm  chooses 
not  to  make  the  adjustment,  then  it  will 
be  required  to  comply  with  the  Taping 
Rule  requirements. 

A  firm  would  be  permitted  to  adjust 
its  staffing  levels  only  when  it  becomes 
subject  to  the  Taping  Rule  for  the  first 
time.  If  the  firm  re-triggers  the  Taping 
Rule  at  any  point  in  the  future,  then  the 
firm  automatically  would  become 
subject  to  its  provisions.  While  a  new 
entity  resulting  from  a  restructuring  (by 


a  merger,  acquisition,  or  otherwise) 
would  be  allowed  to  make  a  staff 
adjustment  to  avoid  application  of  the 
Taping  Rule  even  if  one  of  the 
participating  members  in  the 
restructuring  had  previously  adjusted  its 
staff  level  pursuant  to  the  proposed  rule 
change,  this  would  not  be  the  case  for 
an  entity  that  was  restructured  in  an 
effort  to  avoid  compliance  with  the 
Rule. 

b.  Revision  of  the  Criteria  by  Which 
Firms  Become  Subject  to  the  Taping 
Rule.  NASD  Regulation  is  proposing  to 
revise  the  criteria  for  determining 
whether  a  firm  is  subject  to  the  Taping 
Rule  by  excluding  from  the  firm's 
calculations  registered  persons  who 
were  associated  with  a  Disciplined  Firm 
for  only  a  short  period  of  time. 
Specifically,  in  calculating  whether 
firms  exceed  the  Taping  Rule  thresholds 
set  forth  in  the  Rule,  registered  persons 
who  were  registered  with  one  or  more 
Disciplined  Firms  for  90  days  or  less 
within  the  last  three  years  and  who  have 
no  relevant  disciplinary  history,  while 
still  included  in  the  total  nimiber  of 
registered  persons  at  a  firm,  may  be 
excluded  from  the  number  of  registered 
persons  at  the  firm  from  Disciplined 
Firms. 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  intent  of  the  Taping  Rule.  The 
proposed  rule  change  recognizes  that 
persons  registered  with  Disciplined 
Firms  for  a  short  period  of  time  (i.e.,  an 
aggregate  total  of  90  days  or  less)  are  fat 
less  likely  to  have  acquired  the  "bad 
habits"  from  the  Disciplined  Firms  that 
the  Taping  Rule  seeks  to  redress. 
Moreover,  it  is  anticipated  that  these 
individuals  will  receive  proper  training 
and  supervision  at  their  new  firms.  To 
provide  greater  assurance  that  these 
short-term  employees  have  not  acquired 
the  "bad  habits"  of  concern  or  do  not 
otherwise  raise  the  concerns  that  the 
Rule  is  designed  to  address,  the 
proposed  rule  change  also  requires  that 
such  short-term  employees  have  no 
disciplinary  history  by  a  finding  of  a 
violation  of  the  provisions  set  forth  in 
NASD  IM-1011-1. 

In  addition,  the  proposed  rule  change 
would  clarify  that  the  calculation  of 
registered  representatives  from 
Disciplined  Firms  includes  independent 
contractors  previously  registered  with  a 
Disciplined  Firm.  NASD  Regulation 
proposes  to  make  a  technical 
amendment  to  the  current  rule  language 
by  substituting  "associated  with  one  or 
more  Disciplined  Firms  in  a  registered 
capacity"  for  "employed  by  one  or  more 
Disciplined  Firms"  in  subparagraph 
(b)(2)(viii)  of  the  Taping  Rule. 


c.  Expansion  Of  The  Compliance 
Deadline  From  30  To  60  Days.  Under 
the  current  Taping  Rule,  firms  are 
obligated  to  implement  the  special 
supervisory  procedures,  including  the 
installation  of  taping  systems  within  30 
days  of  receiving  notice  from  the  NASD 
(or  obtaining  actual  knowledge)  that 
they  are  subjectlo  the  Taping  Rule. 
Most  of  the  firms  that  have  become 
subject  to  the  Taping  Rule  have 
requested  extensions  of  time  to 
complete  the  installation  of  a  taping 
system.  In  light  of  these  requests  and  the 
staffs  understanding  that  firms  typically 
require  greater  than  30  days  to  install  an 
appropriate  taping  system,  the  proposed 
rule  change  would  extend  the  time  for 
firms  to  install  the  taping  system  from 
30  days  to  60  days.  Based  on  the  staffs 
experience,  60  days  should  provide 
adequate  time  for  firms  to  install  the 
taping  systems  and  would  alleviate  the 
need  for  firms  to  request  extensions  of 
time. 

d.  Clarification  Of  The  Exemptive 
Relief  Authority.  Currently,  paragraph 
(b)(2)(xi)  of  the  Taping  Rule  permits 
member  firms  that  become  subject  to  the 
Taping  Rule  to  apply  for  exemptive 
relief  under  the  Rule  9600  Series  "upon 
satisfactory  showing  that  the  member's 
supervisory  procedures  ensure 
compliance  with  applicable  securities 
laws  and  regulations  and  applicable 
rules  of  the  Association."  In  reviewing 
exemptive  requests,  NASD  Regulation 
generally  has  required  a  firm  to 
establish  that  it  has  alternative 
procedures  to  assure  supervision  .at  a 
level  functionally  equivalent  to  a  taping 
system.  Notwithstanding  this  high 
standard,  the  staff  has  received  a 
substantial  number  of  applications  for 
exemptive  relief,  all  but  one  of  which 
have  been  denied. 

Based  on  its  experience  administering 
exemptive  requests,  the  staff  believes 
that  the  exemption  provisions  should  be 
explicitly  drafted  to  be  available  in 
"exceptional  circumstances"  only.  The 
staff  believes  that  clearly  articulating  a 
high  standard  for  an  exemption  will 
save  firms  and  the  staff  the  time  and 
expense  involved  in  the  vast  majority  of 
unmeritorious  exemption  applications 
the  staff  has  reviewed  to  date.  Further, 
the  additional  flexibility  created  by  the 
proposed  rule  change,  particularly  the 
one-time  ability  to  reduce  staffing  levels 
to  avoid  application  of  the  Rule,  should 
significantly  reduce  any  need  to  seek  an 
exemption. 

e.  Increase  Duration  Of  The  Special 
Supervisory  Requirements.  The 
proposed  rule  change  would  extend  the 
time  period  for  which  firms  must 
maintain  taping  systems  from  two  years 
to  three  years.  NASD  Regulation 


41564 


Federal  Register /Vol.  67,  No.  117 /Tuesday.  June  18.  2002 /Notices 


believes  that  this  proposed  change  will 
reduce  conhision  concerning  the 
application  of  the  Taping  Rule. 
Currently,  the  Taping  Rule  requires 
firms  to  install  the  taping  systems  for  a 
period  of  two  years;  however,  the 
Taping  Rule  also  requires  firms  to  look 
back  three  years  for  the  employment 
history  of  their  registered 
representatives  to  calculate  the 
threshold  levels  under  paragraph 
(b)(2)(viii)  of  the  Taping  Rule. 
Equalizing  these  two  time  periods  to 
three  years  would  eliminate  the 
confusion  and  would  alleviate  any 
problems  in  the  calculations  for  the 
Taping  Rule  thresholds. 

In  addition,  the  proposed  rule  change 
would  clarify  that  the  period  for  which 
firms  are  required  to  maintain  the  taping 
system  begins  from  the  date  that  the 
member  establishes  its  special 
supervisory  procedures  and  implements 
the  taping  system.  The  proposed  rule 
change  further  would  clarify  in 
paragraph  (b)(2){ii)  of  the  Taping  Rule 
that  a  firm  is  required  to  both  establish 
and  implement  the  taping  system  within 
the  time  period  set  forth  in  such 
paragraph. 

f.  Publication  Of  The  Identity  Of 
Firms  Subject  To  The  Taping  Rule. 
Since  the  inception  of  the  Taping  Rule, 
the  staff  has  received  requests  from 
regulators,  consumer  groups,  and 
investor  representatives,  to  make  the 
identity  of  firms  subject  to  the  Taping 
Rule  publicly  available.  After  careful 
consideration  of  the  issue,  NASD 
Regulation  believes  that  public 
disclosure  of  the  identity  of  firms 
subject  to  the  Taping  Rule  in 
circumstances  where  information  is 
being  sought  regarding  a  particular  firm 
is  appropriate  and  consistent  with  the 
objectives  of  the  Taping  Rule.  As  a 
result,  the  proposed  rule  change  would 
enable  investors  and  the  general  public 
to  ascertain,  upon  request,  whether  an 
identified  firm  is  subject  to  the  Taping 
Rule. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of 
the  Act,^  which  require,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  provides  firms  with  more 
flexibility  to  comply  with  the  Rule 
while  still  requiring  firms  that  hire  a 


significant  number  of  registered  persons 
from  Disciplined  Firms  to  adopt 
enhanced  supervisory  procedures  to 
protect  investors  and  prevent  fraudulent 
and  manipulative  sales  practices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Members  01-38  Oune  2001).  Sixteen 
comments  were  received  in  response  to 
the  Notice.^  Copies  of  the  comment 
letters  have  been  provided  to  the 
Commission.  Of  the  16  comment  letters 
received.  12  were  in  favor  of  the 
proposed  rule  change  and  4  were 
opposed. 

Establishment  of  a  30-day  Staff 
Adjustment  Period:  Generally,  the 
commenters  supported  the  proposal  to 
allow  member  firms  that  become  subject 
to  the  Taping  Rule  for  the  first  time  to 
make  a  downward  adjustment  of  staff  in 
order  to  fall  below  the  triggering 
thresholds  of  the  Rule.  Nine  of  the 
commenters  supported  the  proposal.^ 
Three  commenters  opposed  the 
proposal.^  While  supporting  the 
proposal,  Bartholomew  believed  that  the 
staff  adjustment  mechanism  should  be 
based  upon  a  facts  and  circumstances 
determination  and  should  not  be 
automatic.  One  commenter  who  did  not 
support  the  proposal,  Schonberg,  noted 
that  the  representatives  from 
Disciplined  Firms,  even  employed  for  a 
short  period  of  time,  have  the  capability 


*15U.S.C.  78-3(b)(6). 


'Comments  letters  were  received  from: 
Anonymous;  Robert  Banks  ("Banks"):  Patricia 
Bartholomew,  Thinkequity  Partners 
("Bartholomew"):  Claik  Dodge  &  Company,  Inc. 
("Qark  Dodge"):  E.E.  Powell  &  Company  Inc.-("E.E. 
Powell"):  First  Liberty  Investment  Group  ("First 
Liberty");  )erard  Basmagy,  First  Montauk  Securities 
Corp.  ("Basmagy");  loseph  Stevens  &  Co.,  Inc. 
("loseph  Stevens");  J. P.  Turner  &  Company,  LLC 
("J. P.  Turner");  Alexander  Nova  ("Nova"); 
Personalized  Investments,  Inc.  ("Personalized 
Investments");  Rushmore  Securities  Corp. 
("Rushmore");  Matthew  Schonberg,  Aegis  Capital 
Corp.  ("Schonberg"),  Seth  Schwartz,  Washington 
Square  Securities,  Inc.  ("Schwartz"):  Maryanne 
Sylenko  ("Sylenko"):  and  lames  Welch.  Morgan 
Stanley  (Fort  Worth,  Texas)  ("Welch"). 

*  See,  e.g.,  Comment  letters  from  First  Liberty, 
loseph  Stevens,  Basmagy,  Personalized 
Investments,  Bartholomew,  E.E.  Powell,  Schwartz, 
Sylenko,  and  Clark  Dodge. 

^  See.  e.g..  Comment  letters  from  Schonberg, 
Welch,  and  Anonymous. 


to  teach  "bad  habits"  to  the  new  firm's 
representatives. 

Short-term  Employee  Proposal:  With 
respect  to  the  proposals  to  exclude 
short-term  employees  from  a  member 
firm's  Taping  Rule  calculations  and  to 
define  "short-term"  as  a  period  of  not 
more  than  90  days,  a  slight  majority  of 
the  commenters  supported  the 
proposals.  Nine  commenters  supported 
the  proposal  regarding  a  firm's 
calculations.^  Seven  commenters 
opposed  this  proposal." 

A  smaller  group  of  commenters 
responded  to  the  proposed  definition  of 
short-term  period.  Seven  commenters 
supported  the  proposed  definition. i" 
Six  commenters  opposed  the  proposed 
definition."  First  Liberty  and  Banks 
believed  the  time  period  should  be  30 
days  while  Nova  believed  that  the 
period  should  be  no  longer  than  14 
days.  Joseph  Stevens  did  not  support 
the  proposed  definition  due  to  the  fact 
that  firms  may  hire  consultants  for 
periods  of  longer  than  90  days. 

Expansion  of  the  Compliance 
Deadline:  In  general,  the  commenters 
supported  the  proposals  to  extend  the 
compliance  deadline  for  firms  that 
become  subject  to  the  Taping  Rule 
requirements  and  to  set  the  deadline  for 
compliance  at  60  days.  Ten  commenters 
supported  extending  the  compliance 
deadline  and.  with  the  exception  of 
Clark  Dodge.  J.P.  Turner  and  Schwartz, 
the  same  commenters  stated  that  the  60- 
day  period  was  a  sufficient  period  of 
time  for  compliance.  ^^  pjve  commenters 
did  not  support  the  extension  of  the 
current  30-day  time  period. '^  Clark 
Dodge.  J.P.  Turner.  Schwartz,  and 
Rushmore  believed  that  the  time  period 
should  be  longer  with  Schwartz  and 
Rushmore  stating  that  a  90-day  period 
would  be  more  appropriate  and  Clark 
Dodge  suggesting  75  days.  Basmagy 
would  maintain  the  current  30-day 


■See.  e.g.,  Comment  letters  from  Banks,  |.P. 
Turner,  Joseph  Stevens,  Basmagy.  Personalized 
Investments,  E.E.  Powell,  Sylenko,  Clark  Dodge, 
and  Rushmore.  (Although  Banks  responded 
negatively  to  Question  2,  he  did  express  a 
willingness  to  support  the  proposal  if  the  90-day 
short-term  period  was  done  in  the  aggregate.  The 
proposal  would  calculate  the  90-day  period  in  the 
aggregate.) 

'See,  e.g..  Comment  letters  from  First  Liberty, 
Schonberg,  Nova,  Bartholomew,  Schwartz,  Welch, 
and  Anonymous. 

'°See.  e.g..  Comment  letters  from  Personalized 
Investments,  Basmagy,  E.E.  Powell,  Welch, 
Anonymous,  Clark  [)odge.  and  Rushmore. 

"See.  e.g.,  Comment  letters  from  First  Liberty, 
Schonberg,  Banks,  Nova,  Joseph  Stevens,  and 
Schwartz. 

"  See, e.g..  Comment  letters  from  First  Liberty, 
I.P.  Turner,  loseph  Stevens,  Personalized 
Investments,  E.E.  Powell,  Schwartz,  Welch, 
Anonymous,  Clark  Dodge,  and  Rushmore. 

'^See,  e.g..  Comment  letters  from  Schonberg, 
Banks,  Nova,  Basmagy,  and  Bartholomew. 
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period;  however,  he  would  permit  firms 
to  petition  the  Association  for 
extensions  of  time. 

Narrowing  of  the  Exemptive  Relief 
Authority:  No  comments  were  received 
on  the  proposal  expressly  to  limit  the 
exemptive  provisions  of  the  Taping  Rule 
to  "exceptional  circimistances." 

Increase  Duration  -of  the  Special 
Supervisory  Requirements:  No 
comments  were  received  on  the 
proposal  to  extend  the  taping 
requirements  and  special  supervisory 
procedures  from  two  years  to  three  years 
to  correspond  to  the  look-back 
provisions  of  the  Rule. 

Publication  of  the  Identity  of  Firms 
Subject  to  the  Taping  Rule:  The  Notice 
to  Members  sets  forth  two  proposals  for 
publication  of  the  identity  of  firms 
subject  to  the  Taping  Rule.  One 
proposal  would  allow  an  individual  to 
receive  the  information  that  a  firm  is 
subject  to  the  Taping  Rule  in  response 
to  a  request  for  information  of  the  firm 
through  the  CRD  Public  Disclosure 
Program  ("PDP").  The  other  proposal 
would  publish  a  list  of  firms  subject  to 
the  Taping  Rule  on  the  NASD 
Regulation  web  site  similar  to  the  list  of 
Disciplined  Firms  that  is  currently  on 
the  Web  site.  The  majority  of 
commenters  supported  both  proposals. 

Thirteen  commenters  supported  the 
disclosure  of  the  information  through 
the  PDP  '•♦  and  of  these  commenters 
only  Clark  Dodge  did  not  support 
posting  the  information  on  the  Web  site. 
Banks  and  Basmagy  supported  the 
proposals  since  they  would  permit  an 
investor  to  make  an  informed  decision 
prior  to  establishing  a  relationship  with 
a  member  firm.  J.P.  Turner  and 
Rushmore  did  not  support  either 
proposal  noting  that  publication  of  the 
information  would  be  unfair  to  the 
firms.  Nova  supported  both  proposals, 
however  he  recommended  that  the 
information  be  put  in  one  location  in 
the  PDP  so  that  the  public  could  more 
easily  obtain  the  information. 

NASD  Regulation  believes  that  the  list 
of  taping  firms  should  not  be  made 
publicly  available  on  the  NASD 
Regulation  Web  site  because  the 
requirement  to  tape  is  not  a  disciplinary 
sanction,  but  rather  a  heightened 
supervisory  requirement  not  typically 
disclosed  to  the  public.  However, 
because  knowing  whether  a  firm  is 
subject  to  the  Taping  Rule  may  help 
investors  make  a  more  informed 
decision  about  doing  business  with  a 
firm,  NASD  Regulation  would  make  the 


^ 


'••  See.  e.g..  Comment  letters  from  First  Liberty. 

honberg.  Banks,  Nova,  Personalized  Investments, 
Basmagy,  Bartholomew,  E.E.  Powell.  Schwartz, 
Welch,  Anonymous,  Slenko,  and  Clark  Dodge. 


information  available  to  investors  who 
inquire  about  a  specific  firm.  In 
addition,  NASD  Regulation  would 
highlight  to  investors  [e.g.,  on"  the  NASD 
Regulation  Web  site)  the  ability  to 
inquire  through  the  PDP's  toll-free 
telephone  listing  whether  a  particular 
firm  is  subject  to  the  Taping  Rule. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  "and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No.  SR- 
NASD-2002-04  and  should  be 
submitted  by  July  9.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-1.5289  Filed  6-17-02:  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Operating  License  Renewal  of  the 
Browns  Ferry  Nuclear  Plant  in  Athens, 


agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Issuance  of  Record  of  Decision. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508)  and  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act.  On  May  16. 
2002.  the  TVA  Board  of  Directors 
decided  to  adopt  the  preferred 
alternative  (Refurbishment  and  Restart 
of  Unit  1  With  Extended  Operation  Of 
All  Units)  identified  in  TVA's  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS),  Operating  License 
Renewal  Of  The  Browns  Ferry  Nuclear 
Plant  In  Athens,  Alabama. 

The  FSEIS  was  made  available  to 
agencies  and  the  public  for  additional 
comment  in  April  2002.  A  Notice  of 
Availability  of  the  FSEIS  was  published 
in  the  Federal  Register  on  April  5,  2002. 
Under  the  selected  alternative,  in 
response  to  increasing  demand  for  bulk 
power,  TVA  seeks  to  maximize  the  use 
of  existing  facilities  to  the  greatest 
extent  possible.  This  approach  has  the 
three-fold  benefits  of  assuring  future 
power  supplies,  avoiding  the  even  larger 
capital  outlays  associated  with  new 
construction,  and  avoiding  the 
environmental  impacts  resulting  from 
siting  and  construction  of  new  power 
generating  facilities.  Consistent  with 
this  approach.  TVA  has  decided  to  seek 
to  extend  operation  of  Units  1 ,  2  and  3 
of  its  Browns  Ferry  Nuclear  Plant  (BFN) 
located  in  Limestone  County,  Alabama. 
This  will  require  obtaining  a  renewal  of 
operating  licenses  for  the  units  from  the 
Nuclear  Regulatory  Commission  (NRC). 
Renewal  of  the  operating  licenses  would 
permit  operation  for  an  additional 
twenty  years  past  the  current  (original) 
40-year  operating  license  terms  which 
expire  in  2013,  2014,  and  2016  for  Units 
1,2,  and  3,  respectively. 

License  Renewal  by  itself  involves 
existing  BFN  facilities,  and  does  not 
require  any  new  construction  or 
modifications  beyond  normal 
maintenance  and  minor  refurbishment. 
However,  there  are  other  proposed 
projects  not  directly  related  to  license 
renewal  that  are  connected  to,  or  could 
affect,  license  renewal.  One  of  these 
projects  is  the  recovery  of  Unit  1 ,  which 
has  been  in  a  non-operational  state  for 
17  years.  Other  projects  include  the 
addition  of  new  administration  and 
modifications  fabrication  buildings  and 
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the  construction  of  a  dry  cask  storage 
facility  for  storage  of  spent  nuclear  fuel. 
Even  without  license  renewal  or  Unit  1 
restart,  BFN  requires  expansion  of  its 
spent  fuel  storage  capacity  in  2005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  L.  Yeager,  Senior  NEPA 
Specialist,  Environmental  Policy  and 
Planning,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  WT  8C, 
Knoxville,  Tennessee  37902-1499: 
telephone  (865)  632-8051  or  email 
blyeager@tva  .gov. 

SUPPLEMENTARY  INFORMATION:  In  its  most 
recent  annual  report  to  the  Southeastern 
Electric  Reliability  Council.  TVA 
projected  continued  growth  in  demand 
of  total  net  energy  (baseload)  of 
approximately  2  percent  annually 
through  the  year  2010.  TVA  currently 
estimates  that  it  will  need 
approximately  2,000  Gigawatt-hours 
(GWh)  annually  by  2005,  and  5,000- 
15,000  additional  GWh  annually  by 
2010.  Continued  energy  generation  from 
BFN  is  a  major  component  of  TVA's 
generating  assets,  representing  8  percent 
of  generating  capacity  and  about  13 
percent  of  annual  energy  generation  in 
FY  2000.  Because  of  its  low  operating 
costs,  BFN  will  continue  to  be  a  key 
generating  asset  even  if  some  TVA 
customers  were  to  elect  other  suppliers 
for  some  of  their  requirements  under 
energy  deregulation. 

TVA  has  decided  to  seek  to  extend 
operation  of  Units  1,2.  and  3  at  its  BFN 
site  located  in  Limestone  County, 
Alabama.  This  will  require  obtaining  a 
renewal  of  the  unit's  operating  licenses 
from  the  Nuclear  Regulatory 
Commission  (NRC).  Renewal  of  the 
operating  licenses  would  permit 
operation  for  an  additional  20  years  past 
the  current  (original)  40-year  operating 
license  terms  which  expire  in  2013, 
2014,  and  2016,  for  Units  1,  2,  and  3. 
respectively. 

An  earlier  EIS  prepared  by  TVA 
evaluated  the  effects  on  the 
enviroimient  of  construction  and 
operation  of  the  three  BFN  units.  The 
Atomic  Energy  Commission  (AEC),  a 
former  regulatory  agency  of  the  federal 
government  which  has  been  superceded 
by  the  NRC,  participated  in  the 
preparation  of  that  EIS  as  a  cooperating 
agency.  The  AEC  concluded  on  August 
28, 1972,  that  the  statement  was 
adequate  to  support  the  original 
proposed  license  to  operate  the  plant. 
Much  of  this  material  from  the  earlier 
EIS  is  incorporated  by  reference  in 
TVA'scurrent  FSEIS.  The  current  FSEIS 
for  license  renewal  also  incorporates  by 
reference  TVA's  Energy  Vision  2020 
Programmatic  EIS.  which  documented 
TVA's  consideration  of  the  strategies 


and  programmatic  issues  related  to  both 
maintenance  of  existing  generation 
capacity  in  TVA's  power  system  and  the 
addition  of  new  generating  capacity. 
TVA's  FSEIS  also  referenced  in  whole 
or  in  part,  applicable  material  covered 
in  the  NRC's  Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Plants  (GEIS),  NUREG-1437. 

Alternatives  Considered 

TVA  considered  three  primary 
alternatives,  i.e..  No  Action  and  two 
Action  Alternatives.  Reasonable 
alternatives  ranged  from  ceasing 
operation  altogether  at  BFN  (when  the 
current  generating  licenses  expire)  to 
maximizing  utilization  of  the  existing 
power  production  facilities  at  the  BFN 
site  by  extending  operation  of  all  three 
units. 

The  No  Action  Alternative  would 
result  from  a  decision  to  not  extend 
operation  of  the  BFN  units  beyond  the 
expiration  dates  of  the  current  operating 
licenses.  Since  it  currently  appears 
economically  infeasible  to  recover  Unit 

1  without  license  renewal,  such  a 
decision  would  effectively  terminate 
any  further  consideration  of  restarting 
the  unit  at  this  time.  Operation  of  Units 

2  and  3  would  cease  upon  expiration  of 
their  operating  licenses  in  2014  and 
2016,  respectively. 

This  No  Action  Alternative  would  not 
help  meet  the  public  demand  for  more 
energy  from  the  TVA  power  system.  If 
TVA  took  no  action  at  all  to  meet 
growing  demands,  TVA's  ability  to 
continue  to  supply  low  cost,  reliable 
power  to  the  public  would  be  impaired. 
The  impacts  of  higher  priced  and 
undependable  electric  supplies  would 
be  manifested  in  customer  hardship, 
potentially  negatively  affecting 
economic  stability  of  the  region  served 
by  TVA.  Consequently  it  would  be 
unreasonable  for  TVA  to  take  no  action 
at  all  to  meet  growing  demands.  Rather 
in  this  context.  No  Action  means  that 
TVA  would  turn  to  some  other  means  of 
responding  to  energy  demands  on  its 
power  system  (most  likely  obtaining 
power  primarily  from  existing  or  newly 
constructed  fossil-fuel-fired  baseload 
sources).  These  means  were  assessed  in 
TVA's  Energy  Vision  2020  EIS  and  are 
identified  in  the  resource  plans  the  TVA 
Board  approved  after  completion  of  that 
EIS  process. 

Of  the  Action  Alternatives, 
Alternative  1  was  to  continue  to  operate 
Units  2  and  3  at  BFN  for  an  additional 
20-year  period  beyond  the  expiration 
dates  of  the  current  licenses.  No  major 
equipment  changes  were  projected  to  be 
needed  for  continuing  operation  as-is, 
but  some  planned  upgrades  and 
additions  would  involve  facilities 


modifications,  such  as  extended  power 
uprate  (EPU)  of  Units  2  and  3  at  120 
percent  of  originally  licensed  power 
level,  as  documented  under  other  NEPA 
analyses.  Due  to  the  planned  EPU  of 
Units  2  and  3,  a  sixth  mechanical  draft 
cooling  tower  would  be  erected.  This 
alternative  would  offset  some,  but  not 
all,  the  potential  need  to  obtain  power 
from  other  sources  as  identified  under 
the  No  Action  alternative.  It  would 
entail  some  of  the  impacts  associated 
with  the  No  Action  alternative,  because' 
of  need  to  meet  demand  for  power  not 
covered  by  restart  of  Unit  1  (see 
Alternative  2). 

Alternative  2  (TVA's  preferred 
alternative  and  the  alternative  selected 
by  the  TVA  Board)  is  to  add 
refurbishment  and  restart  of  Unit  1  to 
Alternative  1  (i.e..  extended  operation  of 
all  three  BFN  units  at  the  EPU  level  of 
120  percent  of  the  originally  licensed 
power  level).  Restart  of  Unit  1  could 
occur  as  early  as  2007.  Unit  1  recovery 
would  necessitate  construction  of  a  new 
administration  building  to  make  space 
available  to  incoming  (temporary) 
workers  and  to  move  (permanent)  office 
workers  away  from  radiation  sources 
associated  with  operating  Unit  1  with 
hydrogen  water  chemistry. 

Restarting  Unit  1  under  Alternative  2 
would  also  require  additional  cooling 
tower  capacity  beyond  that  envisioned 
for  Alternative  1 .  Sub-alternatives  for 
necessary  additional  cooling  tower 
capacity  could  be  obtained  through  a 
combination  of  constructing  new 
towers,  refurbishing  the  old  original 
cooling  towers,  or  even  dismantling  and 
replacing  one  or  more  of  the  old  original 
towers  with  an  updated  and  more 
efficient  design.  Sub-alternatives 
assessed  included: 

•  Sub-alternative  2 A,  the  addition  of 
two  new  linear  mechanical  draft  cooling 
towers  to  the  six  that  would  be 
functional  for  operation  of  Units  2  and 

3  at  EPU,  making  a  total  of  eight  very 
similar  cooling  towers.  Making  room  for 
these  towers  would  require  removal  of 
most  of  a  large  hill  which  was  created 
by  excavation  of  drainage  canals 
associated  with  construction  of  the 
original  six  cooling  towers. 

•  Sub-alternative  2B,  which  is  similar 
to  2A  except  that  the  two  new  cooling 
towers  would  be  some  type  other  than 
the  current  linear  mechanical  draft 
cooling  towers,  such  as  round 
mechanical  draft  or  modified  hyperbolic 
design. 

•  Sub-alternative  2C,  which  involves 
demolition  of  the  remaining  four 
original  cooling  towers  and  to  construct 
five  new  large  linear  mechanical  draft 
cooling  towers,  all  in  roughly  the  same 
location  as  the  original  six  towers.  The 
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size  of  the  existing  (relatively  new) 
tower  3  would  also  be  increased.  This 
alternative  would  not  require  removal  of 
a  significant  portion  of  the  spoils  hill 
adjacent  to  the  cooling  towers,  but  could 
involve  lowering  the  height  of  the  hill 
by  several  feet  to  decrease  wind 
resistance. 

•  Alternative  2D,  the  addition  of  a 
sixth  mechanical  draft  cooling  tower  in 
the  currently  vacant  position  (4)  where 
a  tower  was  destroyed  by  an  accidental 
fire  in  1986,  but  never  replaced.  This 
additional  sixth  cooling  tower  would  be 
similar  to  that  identified  for  the  uprate 
of  Units  2  and  3  as  described  for 
Alternative  1.  However,  this  tower 
would  be  somewhat  larger  than  the 
recently  replaced  16-cell  linear 
mechanical  draft  cooling  tower  3. 

Even  without  license  extension  or 
Unit  1  restart,  BFN  requires  expansion 
of  spent  fuel  storage  capacity  as  a  result 
of  DOE's  delay  in  receiving  utility  spent 
fuel.  The  site's  spent  fuel  pools  are 
slowly  being  filled  and  Unit  3  will  lose 
full  core  off-load  capability  in  2005.  In 
response,  TVA  is  plaiming  to  implement 
new  spent  fuel  storage  capacity  during 
2005  in  order  to  avoid  impacting 
availability  of  Unit  3. 

Dry  cask  storage  at  BFN  will  consist 
of  building  a  secured  fenced-in  concrete 
storage  pad  in  phases  or  sections.  The 
current  schedule  calls  for  being  able  to 
begin  storing  fuel  in  2005.  This  project 
would  be  required  with  or  without  EPU, 
license  renewal,  or  Unit  1  recovery,  but 
the  size  requirement  for  the  total  pad 
storage  depends  in  part  on  how  many 
imits  will  be  operating.  The  pad  will  be 
designed  large  enough  to  acconunodate 
all  known  requirements.  The  location 
for  the  new  dry  cask  storage  facility 
would  require  tearing  down  the  existing 
Modifications  Fabrications  Building  and 
replacement  construction  with  a  new 
light  commercial  grade  building. 

EJiviroiunental  Consequences 

1 1  Analyses  conducted  for  the  SEIS 
indicate  that  no  significant  impacts 
would  be  expected  as  a  result  of 
implementing  any  of  the  action 
alternatives  considered.  These  findings 
are  primarily  a  result  of  the  fact  that 
BFN  is  already  an  existing  facility 
operating  under  an  NRC  license  and  that 
the  proposed  extension  of  unit 
operations  and  restart  of  Unit  1  result  in 
relatively  minor  changes  to  those 
operations  that  have  the  potential  for 
environmental  effects. 

Under  the  design,  commitments  and 
conditions  described  in  the  FSEIS  for 
the  project,  there  would  be  no  effects  to 
the  geologic  setting,  threatened  or 
endangered  species,  wetlands,  soils, 
•ecreation,  or  cultural  resources.  With 


the  exception  of  carbon  monoxide 
emissions,  the  impacts  for  any  of  the 
alternatives  on  ambient  air  quality, 
meteorology  and  climate  are  expected  to 
be  even  less  than  those  assessed  in  the 
original  BFN  EIS.  The  ambient  air 
quality  standard  for  carbon  monoxide  is 
still  five  orders  of  magnitude  greater 
than  emission  estimates,  so  the  impact 
is  also  considered  negligible. 

Minor,  insignificant  effects 
(predominantly  from  modifications  or 
currently  ongoing  activities  that  would 
proportionally  extend  in  time  with 
relicensing  or  slightly  increase  with 
restart  of  Unit  1)  are  anticipated  for 
generation  of  solid  and  hazardous 
waste,  spent  fuel  management, 
groundwater  resources,  floodplains/ 
flood  risk,  terrestrial  resources, 
socioeconomics  conditions, 
transportation,  land  use,  visual 
resources,  and  environmental  noise,  as 
well  as  public  and  occupational  safety 
and  health.  Proper  implementation  of 
best  management  practices  and 
compliance  with  applicable  laws, 
regulations  and  Executive  Orders  will 
help  ensure  that  these  impacts  are 
negligible.  TVA  does  not  anticipate  any 
significant  changes  to  the  radioactive 
effluent  releases  or  exposures  to  the 
public  from  continuing  2-imit  BFN 
operations  through  completion  of  the 
license  renewal  period.  EPU  and  the 
addition  of  Unit  1  would  increase 
effluent  releases  proportionally, 
however,  the  refined  calculated  doses 
are  a  small  fraction  of  the  applicable 
radiological  dose  limits  and  the  total 
exposures  to  the  public  from  3-unit 
operation  at  EPU  are  expected  to  remain 
a  small  ft^ction  of  the  regulatory  dose 
limits. 

Under  the  alternative  selected  with 
best  management  practices 
implemented,  impacts  of  modifications 
on  surface  waters  and  aquatic  ecological 
resources  are  expected  to  be 
insignificant.  Restart  and  operation  of 
Unit  1  would  require  upgrading  of  the 
cooling  tower  system  and  an  increase  of 
intake  flow  rates  by  approximately  10 
percent.  Thermal  impacts  to  aquatic  life 
would  be  insignificant  because  the  plant 
would  be  operated  to  ensure  that  the 
maximum  discharge  temperature  and 
the  temperature  rise  between  intake  and 
discharge  remain  within  approved 
regulatory  limits.  Use  of  cooling  towers 
would  increase,  and  on  rare  occasions 
when  the  cooling  towers  are  unable  to 
meet  thermal  limits,  the  plant  would  be 
derated  to  remain  in  compliance. 
Although  significant  impacts  are  not 
anticipated,  TVA  will  also  confirm 
expected  levels  of  impingement  and 
entrainment  resulting  from  increased 
intake  flow  rates  by  monitoring  under 


current  2-unit  operation  and  following 
return  of  Unit  1  to  service. 

Under  the  selected  alternative, 
modifications  associated  with  Unit  1 
recovery  would  result  in  impacts  on 
population,  employment  and  income 
over  a  span  of  about  5.5  years.  The  total 
number  of  workers  involved  in  the 
modification  phase  would  peak  at  about 
3,000,  although  not  all  these  are  likely 
to  be  located  at  the  plant  site. 
Modifications  could  result  in  some 
scattered,  short-term  strain  on 
community  services,  including  police 
and  emergency  services,  schools  and 
housing  market.  Operation  of  Unit  1  in 
addition  to  current  operation  of  Units  2 
and  3  will  require  an  increase  in 
employment  of  about  150  permanent 
workers,  which  would  be  a  small 
addition  to  the  local  economy. 

Under  the  alternative  selected, 
decommissioning  of  the  units  would  be 
delayed  by  the  20-year  license  renewal 
period,  providing  an  opportimity  for 
decommissioning  technology  (including 
more  advanced  robotics)  and  the 
licensing  framework  to  evolve  and 
mature.  In  addition  it  becomes  more 
likely  that  a  permanent  spent  fuel 
repository  would  be  available  prior  to 
completion  of  decommissioning. 

Response  to  Comments  on  Final  EIS 

Although  not  required,  TVA  provided 
30  days  for  the  public  to  comment  on 
the  FSEIS.  During  this  period, 
comments  regarding  the  FSEIS  were 
received  from  the  U.S.  Environmental 
Protection  Agency  (EPA),  the  Alabama 
Department  of  Enviromnental 
Management  (ADEM),  and  a  member  of 
the  public  who  supported  the  proposed 
actions.  TVA  considered  all  comments 
received  on  both  the  draft  and  final  SEIS 
in  completing  the  NEPA  process  and 
reaching  its  decision.  Discussed  below 
are  a  number  of  the  more  important 
comments  on  the  FSEIS. 

Based  upon  review  of  the  FSEIS,  EPA 
had  five  concerns:  (1)  TVA's  stated 
preference  for  Alternative  2  with  its  2D 
cooling  option  appeared  to  EPA  to  be 
inconclusively  presented  in  the  FSEIS; 
(2)  cooling  option  2D  selected  in  the 
FSEIS  was  not  presented  in  the  DSEIS 
(but  EPA  correctly  noted  that  this  was 
very  similar  to  the  cooling  option  in 
Alternative  1);  (3)  cooling  capacity  and 
thermal  discharge  modeling  was 
preliminary  at  the  DSEIS  stage  and 
specifically  for  2D  was  not  included 
until  the  FSEIS;  (4)  the  proposed  action 
would  likely  contribute  to  the  thermal 
load  of  the  downstream  303(d)  segment 
of  the  Tennessee  River  listed  for 
temperature  and  other  pollutants  of 
concern,  and  (5)  cooling  option  2D 
provides  the  lowest  capacity  cooling  of 
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the  four  presented  cooling  tower  options 
and  therefore  would  allow  the  hottest 
average  thermal  discharge. 

ADEM  commented  that:  the  proposed 
action  would  likely  contribute  to  the 
thermal  loading  of  a  10  mile  segment  of 
the  Tennessee  River  downstream  of  the 
BFN  facility  near  the  mouth  of  the  Elk 
River  and  above  Wheeler  Dam.  This 
segment  has  been  identified  as 
"impaired"  on  Alabama's  1998  and 
draft  2000  303(d)  lists.  One  of  the  listed 
pollutants  of  concern  for  that  segment  is 
temperature.  ADEM  comments  that 
because  the  segment  is  listed  for 
temperature  impairment,  no  additional 
thermal  loading  can  be  permitted  until 
such  time  that  a  TMDL  is  developed  or 
the  stream  is  de-listed  for  temperature. 

ADEM  additionally  noted  that  the 
current  NPDES  permit  contains 
temperature  limits  based  on  a  316(a) 
demonstration  that  EPA  approved  in 
June  1977.  This  allows  the  plant  to  meet 
a  relaxed  temperatiu*  limit.  ADEM 
commented  that  the  NPDES  permit  can 
be  re-opened  and  modified  in  the  event 
ADEM  determines  through  biological 
and/or  water  quality  monitoring  that 
more  stringent  limitations  and/or 
monitoring  requirements  are  necessary 
to  ensure  the  protection  and 
propagation  of  aquatic  life  in  the 
Teimessee  River. 

ADEM  stated  that  the  impaired 
segment  of  the  Tennessee  River  will  be 
re-evaluated  to  determine  whether  the 
segment  is  impaired  due  to  temperature 
and  if  so  determined,  then  a  TMDL  will 
be  developed.  To  facilitate  that 
evaluation,  ADEM  expressed  interest  in 
receiving  copies  of  TVA's  water  quality 
data,  if  not  previously  provided,  as  well 
as  water  quality  models  conducted  as 
part  of  the  Final  SEIS. 

With  regard  to  the  first  EPA  comment, 
the  FSEIS  stated  on  page  2-55  under  the 
heading.  The  Preferred  Alternative,  that 
Alternative  2  was  preferred  by  TVA  and 
that  sub-akemative  2D  was  the 
preferred  option  for  additional  cooling 
tower  capacity. 

At  the  time  of  release,  the  DSEIS 
presented  a  summary  of  preliminary 
modeling  results  indicating  that 
opportunities  existed  to  allow  a  reduced 
amoimt  of  additional  cooling  capacity 
and/ or  cooling  tower  operation  in  an 
environmentally  acceptable  manner. 
Given  TVA's  compliance  with  current 
thermal  limits  of  the  NPDES  permit  for 
BFN,  there  is  no  material  difference 
between  the  potential  thermal  impacts 
to  the  environment  among  those  cooling 
tower  sub-alternatives  presented  in  the 
DSEIS  and  Alternative  2D.  In  the  event 
that  thermal  limits  could  not  be 
maintained  by  operation  of  cooling 
towers  (see  further  discussion  below), 


compliance  would  typically  be 
maintained  by  derating  the  plant. 

As  indicated  in  both  the  DSEIS  and 
FSEIS,  two-dimensional  modeling 
analyses  conducted  to  assess  the 
potential  thermal  effects  under  worst 
case  scenarios  to  the  reservoir  and 
303(d)  reach  under  the  current  NPDES 
permit  conditions,  do  indicate  a  slight 
increase  (0.4°F)  in  average  reservoir 
water  temperature  in  the  303(d)  listed 
reach  of  Wheeler  Reservoir  for  the 
proposed  3-unit  operation  (at  uprated 
power  levels)  relative  to  the  originally 
approved  3-imit  operation.  As  discussed 
in  the  FSEIS,  the  impact  of  this 
projected  worst  case  change  on  water 
resources  in  Wheeler  Reservoir  is 
expected  to  be  insignificant.  With  the 
use  of  cooling  towers  and  plant  derates, 
if  necessary,  temperature  effects  are 
expected  to  be  less  in  years  of  more 
typical  hydrology  and  meteorology. 
ADEM  intends  to  evaluate  new 
information  to  determine  if  the  listed 
section  is  still  an  impaired  water  body 
and,  as  appropriate,  to  develo'^  a  Total 
Maximiun  Daily  Load  (TMDL)  for  that 
section  of  the  river.  TVA  will  supply  the 
data  and  information  requested  by 
ADEM  and  cooperate  with  ADEM 
regarding  monitoring,  evaluation  of  the 
listed  stream  reach  and,  if  appropriate, 
development  of  a  TMDL. 

Currently,  TVA  operates  cooling 
towers  at  BFN  only  when  the  water 
temperature  of  discharges  approaches 
and  presents  the  potential  for  exceeding 
an  NPDES  thermal  limit.  When  this 
situation  occurs,  not  all  cooling  towers 
are  necessarily  placed  in  service.  To 
maximize  the  net  generation  of  the 
plant,  only  those  towers  necessary  to 
keep  the  water  temperature  below  the 
thermal  limits  are  operated.  Thus,  as 
long  as  derating  is  part  of  the 
operational  strategy  for  maintaining  the 
NPDES  limits,  there  is  no  significant 
difference  in  the  hottest  average  thermal 
discharge  for  any  of  the  cooling  tower 
sub-alternatives.  Additionally,  TVA  is 
working  towards  improving  its  methods 
of  predicting  water  temperatures  in 
Wheeler  Reservoir  and  optimizing  the 
operation  of  the  cooling  system 
provided  at  BFN. 

EPA  also  requested  further 
clarification  of  the  expected  increase  in 
intake  flows  necessary  for  Alternative  2 
as  reported  in  the  DSEIS  and  the  FSEIS. 
Further  analyses  of  flow  changes 
associated  with  the  proposed  actions 
following  release  of  the  DSEIS  are  as 
indicated  in  section  2.2.2  of  the  FSEIS; 
the  expected  increase  in  intake  flows 
needed  for  Alternative  2  is  10  percent. 

EPA  requested  clarification  m  the 
ROD  concerning  two  noise  related 
issues,  i.e..  (1)  whether  or  not  the  24- 


hour  DNL  for  noise  is  also  less  than  the 
EPA  target  of  55  DNL  for  Alternative  2D. 
as  it  was  for  Alternatives  2A,  2B,  and 
2C;  and  (2)  whether  or  not  the  24-hour 
DNLs  for  Alternative  2D  are  within 
FICON  guidance  (and  therefore 
considered  insignificant).  If  not,  EPA 
suggested  further  consideration  of  using 
cooling  fans  with  reduced  noise 
emissions  until  consistent  with  FICON. 
Table  4.3.19-1  of  the  FSEIS  indicates 
Alternative  2D  (the  selected  sub- 
alternative)  has  a  24-hour  DNL  of  53 
dBA  which  produces  an  annual  average 
DNL  that  is  less  than  both  HUD  and 
EPA  24-hour  DNL  annual  average 
guidelines  even  with  the  probable 
priority-of-use  configuration  for  cooling 
towers.  The  24-hour  DNL  for  Alternative 
2D  is  1  dBA  more  than  the  24-hour  DNL 
for  current  operation  jmd  the  increase  is 
insignificant  based  on  FICON 
recommendations.  There  are  no 
significant  noise  consequences  from 
Alternative  2D.  However,  paragraph 
4.3.19.4  of  the  FSEIS  would  present  a 
clearer  picture  if  it  first  stated  which 
alternatives  are  within  FICON 
guidelines  (2 A,  2B,  and  2D)  and  then 
discussed  2C  which  does  not  meet 
FICON  guidelines  for  Paradise  Shores. 

Decision 

On  May  16,  2002,  the  TVA  Board  of 
Directors  decided  to  adopt  the  preferred 
alternative  (Alternative  2)  to  refurbish 
and  restart  BFN  Unit  1 ,  and  to  proceed 
with  NRC  license  extensions  for  all 
three  units  at  BFN.  This  decision  took 
into  account  envirorunental 
considerations  together  with  economic 
and  technical  aspects  of  the  project. 
Proceeding  with  license  extensions  and 
Unit  1  restart  is  the  best  business 
decision  for  TVA  and  the  Tennessee 
Valley  in  terms  of  power  supply,  power 
price,  generation  mix,  return  on 
investment,  and  avoidance  of 
environmental  impacts.  This  decision 
has  the  three-fold  benefits  of  assuring 
future  power  supplies  without  the 
environmental  effects  resulting  fi'om 
operation  of  fossil  fuel  generating  plants 
(including  increased  emissions  of 
greenhouse  gases),  avoiding  the  even 
larger  capital  outlays  associated  with 
new  construction,  and  avoiding  the 
environmental  impacts  resulting  from 
siting  and  construction  of  new  power 
generating  facilities.  Additionally, 
TVA's  Detailed  Scoping,  Estimating, 
and  Planning  project  and  the  Final 
Supplemental  Environmental  Impact 
Statement  conclude  that  Browns  Ferry 
Unit  1  can  be  returned  to  safe  operation 
in  a  well-controlled  modifications  effort 
and  that  operating  the  unit  will  have  no 
significant,  adverse  impacts  on  the 
environment. 
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I  With  regard  to  cooling  tower  sub- 
alternatives,  sub-alternative  2D  was 
selected  as  the  cooling  tower  option  that 
was  both  protective  of  the  environment 
and  best  supported  by  economic 
analyses.  This  decision  regarding 
cooling  tower  capacity  was  reached  on 
the  basis  of  consideration  of  current 
regulatory  thermal  limits  for  BFN, 
cooling  capacities  of  the  various  tower 
sub-alternatives,  computer  modeling  of 
the  effects  of  cooling  tower  options  on 
ability  to  meet  those  thermal  limits,  and 
estimated  amounts  and  cost  of  plant 
derates  required  for  each  sub- 
alternative. 

&ivironmentally  Preferred  Alternative 

j  I  TVA  has  concluded  that  Alternative  2 
IS  the  environmentally  preferable 
alternative.  This  alternative  has  the 
benefits  of  assuring  future  power 
supplies  without  relying  upon  fossil 
fuel  generation  and  its  associated 
environmental  impacts,  avoiding  the 
environmental  impacts  resulting  from 
siting  and  construction  of  new  power 
generating  facilities,  and  providing  an 
opportunity  for  decommissioning 
technology  (including  more  advanced 
robotics)  and  the  licensing  framework  to 
evolve  and  mature.  With  regard  to  sub- 
alternatives  for  thermal  cooling 
capacity,  cooling  towers  are  operated 
only  as  necessary  to  meet  thermal 
discharge  temperatiu-e  limits.  Given 
TVA's  compliance  with  current  thermal 
limits  of  the  NPDES  permit  for  BFN,  and 
because  of  the  way  the  plant  operates 
when  near  the  thermal  limits,  there  is 
no  material  environmental  difference 
between  cooling  tower  alternatives,  and 
one  alternative  is  not  clearly 
environmentally  preferable  compared  to 
the  other  alternatives.  Having  greater 
cooling  tower  capacity  would  be 
environmentally  preferable  in  the  event 
of  any  extraordinary  circumstances  in 
which  the  permit  limits  could  not  be 
maintained. 

Environmental  Commitments 

The  FSEIS  identifies  appropriate 
measures  to  minimize  or  mitigate 
environmental  impacts  and  these  are 
being  adopted  here.  These  measures  are 
generally  of  two  types,  i.e.,  physical 
changes  incorporated  during  project 
design,  modifications  or  construction, 
and  programs  and  environmental 
controls  initiated  to  meet  regulatory 
standards. 

•  Mitigation  measures  to  minimize 
potential  air  pollutant  emissions  during 
construction  activities  for  the  new 
Administration  Building,  the 
Modifications  Fabrication  Building,  the 
dry  cask  storage  facility,  and  the  new 
cooling  tower  would  be  the  best 


management  practices  that  TVA  uses  for 
construction  of  any  new  facilities.  These 
would  include  such  measures  as  wetting 
ground  surfaces,  as  appropriate  to  reduce 
fugitive  dust,  requiring  equipment  and 
trucks  to  be  well  maintained  and  tuned 
for  efficient  fuel  combustion,  covering 
fuels  and  fueling  connections  to 
minimize  evaporative  losses  and 
requiring  contractors  to  adhere  to  such 
policies. 

•  TVA  will  confirm  the  expected 
levels  of  impingement  and  entrainment 
of  fish  by  monitoring  under  current  2- 
unit  operation  and  following  return  of 
Unit  1  to  service.  Although  not 
expected,  if  based  upon  these 
monitoring  studies  it  is  determined  that 
the  location,  design,  construction,  and 
capacity  of  the  cooling  water  intake 
structure  are  causing  unacceptable 
environmental  impact,  TVA  will  assess 
reasonable  available/achievable 
technologies,  operational  measures  and 
restoration  measures  to  further 
minimize  the  adverse  impact  at  the  BFN 
site  and  institute  those  measures  which 
in  consultation  with  the  permitting 
agencies  are  determined  to  be 
appropriate. 

•  Tne  archaeological  site  identified  in 
Spoils  Disposal  Area  1,  along  with  an 
adequate  buffer  zone,  would  be 
excluded  from  the  disposal  area  or 
Phase  II  testing  would  be  conducted  to 
confirm  the  significance  of  the  site. 

•  TVA  will  further  analyze  several 
options  for  mitigating  the  potential 
noise  increase  at  Paradise  Shores  prior 
to  accepting  the  final  design  for  the 
additional  cooling  tower  from  the 
selected  vendor.  Options  include,  but 
are  not  limited  to:  using  low  noise  fans 
on  the  new  cooling  tower;  instituting 
operational  instructions  to  reduce  noise; 
and  soliciting  other  noise  reduction 
options  from  the  cooling  tower  vendor. 

Dated:  May  24,  2002. 
John  A.  Scalice, 

Chief  Nuclear  Officer  and  Executive  Vice 
President.  T\^A  Nuclear. 
[PR  Doc.  02-15276  Filed  6-17-02;  8:45  am) 

BILLING  CODE  B120-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Office  of  the  Secretary.  DOT. 
SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35.  as  amended)  the 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 


request  an  extension  to  a  currently 
approved  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  August  19,  2002. 
ADDRESSES:  Four (4) copies  of  any 
comments  should  be  sent  to  the  Pricing 
and  Multilateral  Affairs  Division  (X-43). 
Office  of  International  Aviation,  Office 
of  the  Secretary,  U.S.  Department  of 
Transportation,  400  7th  Street.  SW,. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernice  C.  Gray  or  John  H.  Kiser,  Office 
of  the  Secretary.  Office  of  International 
Aviation,  X-43.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  (202)  366- 
2435. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tariffs. 

OMB  Control  Number  2106-0009. 

Expiration  Date:  September  30,  2002. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Chapter  415  of  Title  49  of 
the  United  States  Code  requires  that 
every  air  carrier  and  foreign  air  carrier 
file  with  the  Department  of 
Transportation  (DOT),  publish  and  keep 
open  (i.e.  post)  for  public  inspection, 
tariffs  showing  all  "foreign"  or 
international  fares,  and  related  charges 
for  air  transportation  between  points 
served  by  it.  and  any  other  air  carrier  or 
foreign  air  carrier  when  through 
services,  fares  and  related  charges  have 
been  established;  and  showing,  to  the 
extent  required  by  DOT  regulations,  all 
classifications,  rules,  regulations, 
practices,  and  services  in  connection 
with  such  air  transportation.  Once 
tariffs  are  filed  and  approved  by  DOT. 
they  become  a  legally  binding  contract 
of  carriage  between  carriers  and  users  of 
foreign  air  transportation. 

Part  221  of  the  Department's 
Economic  Regulations  (14  CFR  part  221) 
sets  forth  specific  technical  and 
substantive  requirements  governing  the 
filing  of  tariff  material  with  the  DOT 
Office  of  International  Aviation's 
Pricing  and  Multilateral  Affairs 
Division.  A  carrier  initiates  an 
electronic  tariff  filing  whenever  it  wants 
to.  amend  an  existing  tariff  for 
commercial  or  competitive  reasons  or 
when  it  desires  to  file  a  new  one. 
Electronic  tariffs  filed  pursuant  to  part 
221  are  used  by  carriers,  computer 
reservations  systems,  travel  agents, 
DOT,  other  government  agencies  and 
the  general  public  to  determine  the 
prices,  rules  andrelated  charges  for 
international  passenger  air 
transportation.  In  addition.  DOT  needs 
U.S.  and  foreign  air  carrier  passenger 
tariff  information  to  monitor 
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international  air  commerce,  carry  out 
carrier  route  selections  and  conduct 
international  negotiations. 

New  part  293  exempts  carriers  from 
their  statutory  and  regulatory  duty  to 
file  international  tari^s  in  certain 
specific  markets. 

Respondents:  The  vast  majority  of  the 
air  carriers  filing  international  tariffs  are 
large  operators  with  revenues  in  excess 
of  several  million  dollars  each  year. 
Small  air  carriers  operating  aircraft  with 
60  seats  or  less  and  18,000  pounds 
payload  or  less  that  offer  on-demand  air- 
taxi  service  are  not  required  to  file  such 
tariffs. 

Estimated  Total  Annual  Burden  on 
Respondents:  650,000  hours. 

Estimated  Number  of  Respondents: 
230;  Form(s)  13,340  electronic  filings  or 
applications  per  annum. 

Avemge  Annual  Burden  Hours  per 
Respondent:  2,826  hours. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acciuacy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington  DC,  on  June  12. 
2002. 

John  H.  Kiaer, 

Chief,  Pricing  and  Multilateral  Affairs . 
Division,  Office  of  International  Aviation. 
(FR  Doc.  02-15284  Filed  6-17-02;  8:45  am) 

BHJMG  COOC  4010-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2002-12469] 

Merchant  Marine  Personnel  Advisory 
Committee;  Vacancies 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 
membership  on  the  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC).  MERPAC  provides  advice 
and  makes  recommendations  to  the 
Coast  Guard  on  matters  related  to  the 
training,  qualification,  licensing, 
certification,  and  fitness  of  seamen 
serving  in  the  U.S.  merchant  marine. 


DATES:  Applications  should  reach  us  on 
or  before  August  30,  2002. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MSO-1),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  Please 
submit  applications  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Brian  J.  Peter,  Executive 
Director  of  MERPAC,  or  Mr.  Mark  C. 
Gould,  Assistant  to  the  Executive 
Director,  telephone  202-267-0229,  fax 
202-267-4570. 

SUPPLEMENTARY  INFORMATION:  This 
notice  and  an  application  form  are 
available  on  the  Internet  at  http:// 
dms.dot.gov.  The  application  form  is 
also  available  on  the  Internet  at  http:// 
www.  uscg.mil/hq/g-m/advisory/ 
index.htm.  You  may  also  obtain  an 
application  by  calling  Mr.  Mark  Gould 
at  (202)  267-0229;  by  e-mailing  him  at 
mgould@comdt.uscg.mil;  by  faxing  him 
at  (202)  267^570;  or  by  writing  him  at 
the  location  in  ADDRESSES  above. 

MERPAC  is  chartered  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  It  provides  advice  and 
makes  recommendations  to  the 
Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection,  on 
matters  of  concern  to  seamen  serving  in 
our  merchant  marine,  such  as 
implementation  of  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW),  as  amended, 
and  activities  of  regional  examination 
centers. 

MERPAC  meets  at  least  twice  a  year, 
once  at  or  near  Coast  Guard 
Headquarters,  Washington,  DC,  and 
once  elsewhere  in  the  country.  Its 
subcommittees  and  working  groups  may 
also  meet  to  consider  specific  tasks  as 
required. 

The  Coast  Guard  will  consider 
applications  for  seven  positions  that 
expire  or  become  vacant  in  January 
2003.  It  needs  applicants  with  one  or 
more  of  the  following  backgrounds  to 
fill  the  positions: 

(a)  Licensed  deck  officer; 

(b)  Managerial  employee  of  a  shipping 
company; 

(c)  Licensed  engineer; 

(d)  Member  of  the  public; 

(e)  Unlicensed  member  of  the  engine 
department;  and 

(f)  Two  marine  educators. 

Each  member  serves  for  a  teirm  of 
three  years.  No  member  may  serve  more 
than  two  consecutive  three-year  terms. 
MERPAC  members  serve  without 
compensation  from  the  Federal 
Government;  however,  they  do  receive 
travel  reimbursement  and  per  diem. 


In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  the  Coast  Guard 
encourages  applications  from  qualified 
women  and  members  of  minority 
groups. 

If  you  are  selected  as  a  member  who 
represents  the  general  public,  we  will 
require  you  to  complete  a  Confidential 
Financial  Disclosure  Report  (OGE  Form 
450).  Neither  the  report  nor  the 
information  it  contains  may  be  Released 
to  the  public,  except  under  an  order 
issued  by  a  Federal  court  or  as 
otherwise  provided  under  the  Privacy 
Act  [5  U.S.C.  552a]. 

Dated:  |une  10,  2002. 

Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  02-15228  Filed  6-17-02;  8:45  ami 

BILUNQ  CODE  49ia-16-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Request  to 
Release  Airport  Property  at  the 
Cheyenne  Airport,  Cheyenne,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  Cheyenne  Airport  under  the 
provisions  of  Section  125  of  the 
Wendell  H.  Ford  Aviation  Investment 
Reform  Act  for  the  21st  Century  (AIR 
21). 

DATES:  Comments  must  be  received  on 
or  before  July  18,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Alan  Wiechmann,  Manager,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Airports  Division, 
Denver  Airports  District  Office,  DEN- 
600,  26805  E.  68th  Ave.,  Suite  224, 
Denver,  Colorado  80249-6361. 
In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  ox  delivered  to:  Mr.  Gerald  K. 
Olson.  Director  of  Aviation,  Cheyenne 
Airport,  200  East  8th  Avenue, 
Cheyenne,  Wyoming  82003-2210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phillip  J.  Braden,  Community  Planner, 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  Denver  Airports  District 
Office,  26805  E.  68th  Ave.,  Suite  224, 
Denver,  Colorado  80249-6361. 
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The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  Cheyenne 
Airport  imder  the  provisions  of  the  AIR 
21. 

On  May  20,  2002,  the  FAA 
determined  that  the  request  to  release 
property  at  Cheyenne  Airport  submitted 
by  the  city  met  the  procedural 
requirements  of  the  Federal  Aviation 
Regulations,  part  155.  The  FAA  may 
approve  the  request,  in  whole  or  in  part, 
no  later  than  July  19,  2002. 

The  following  is  a  brief  overview  of 
the  request: 

The  Cheyenne  Airport  requests  the 
release  of  .47  acres  of  airport  of  airport 
property  to  the  Wyoming  Department  of 
Transportation,  Cheyenne,  Wyoming. 
The  purpose  of  this  release  is  to  allow 
the  Cheyenne  Airport  Board  to  sell  the 
subject  land  to  the  Wyoming 
Department  of  Transportation  for  local 
roadway  improvements.  The  FAA 
determined  that  the  release  of  this 
property  will  not  have  an  adverse  affect 
on  air  operations  or  meeting  the  safety 
standards  required.  The  sale  of  this 
parcel  will  provide  funds  for  airport 
improvements. 

Any  person  may  inspect  the  request 
by  appointment  at  the  FAA  office  listed 
above  under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  inspect 
the  application,  notice  and  other 
documents  germane  to  the  application 
in  person  at  Cheyenne  Airport,  200  East 
8th  Avenue,  Cheyenne,  Wyoming 
82003-2210. 

Issued  in  Denver,  Colorado  on  May  30, 
2002. 
Alan  E.  Wiechmann, 

Manager,  Denver  Airports  District  Office. 
[FR  Doc.  02-15140  Filed  6-17-02;  8:45  ami 

•ILUNQ  CODE  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 


Plymouth  &  Lincoln  Railroad 
Corporation 

[Docket  No.  FRA-2002-122681 

The  Plymouth  &  Lincoln  Railroad 
Corporation  has  petitioned  for  a 
permanent  waiver  of  compliance  from 
the  requirements  of  Subparts  D  (Testing 
for  Cause),  E  (Identification  of  Troubled 
Employees),  F  (Pre-Employment  Tests), 
and  G  (Random  Alcohol  and  Drug 
Testing  Programs)  of  the  Control  of 
Alcohol  and  Drug  Use  regulation,  49 
CFR  part  219. 

Interested  parties  are  invited  to 
participate  in  theseproceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  vmting,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
12268  )  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401, 
Washington,  DC,  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington.  DC,  on  ]une  12. 
2002. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  02-15282  Filed  6-17-02:  8:45  am) 

BILUNG  CODE  4910-Oe-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 


described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Tioga  Central  Railroad 

[Docket  No.  FRA-2002-1199l] 

The  Tioga  Central  Railroad  (TCR) 
seeks  a  waiver  of  compliance  from 
certain  provisions  of  the  Safety  Glazing 
Standards.  49  CFR  223.11  and  223.15, 
which  requires  certified  glazing  for 
three  (3)  locomotives,  TIOC  14,  TIOC  62 
and  TIOC  606,  and  six  (6)  coaches, 
specifically,  TIOC  263.  TIOC  365,  TIOC 
370,  TIOC  410,  TIOC  500  and  TIOC 
2930. 

Additionally,  this  railroad  operates  in 
a  rural  area  and  there  are  no  records 
showing  any  incidents  of  vandalism 
involving  glazing.  The  TIOC  operates  at 
a  speed  not  exceeding  20  miles  per 
hour.  The  TIOC  operates  solely  as  a 
toiu-ist,  excursion  railroad. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  FRA-2002- 
11991)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Docket  Management 
Facility,  Room  PL-401  (Plaza  Level), 
400  7th  Street,  SW.,  Washington,  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  conununications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington.  EXZ,  on  June  12, 
2002. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  02^15283  Filed  6-17-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Reopening  of  Application  Period  for 
Participation  in  a  National  Customs 
Automation  Program  Test:  First  Phase 
of  tfie  Automated  Commercial 
Environment  (ACE)  for  the  ACE 
Account  Portal 

agency:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  A  notice  appeared  in  the 
Federal  Register  on  May  1,  2002, 
announcing  a  30  day  application  period 
for  participation  in  the  National 
Customs  Automation  Program  test  of  the 
first  phase  of  the  Automated 
Commercial  Environment  (ACE)  for  the 
Account  Portal.  The  testing  of  this  ACE 
Account  Portal  is  scheduled  to 
commence  no  earlier  than  October  28, 
2002  and  will  nm  for  approximately 
two  years.  The  test  will  eillow 
participating  importers  and  authorized 
parties  to  access  their  Customs  data  via 
a  web-based  Account  Portal.  The  test  is 
the  first  step  toward  the  full  electronic 
processing  of  commercial  importations 
in  the  ACE  with  a  focus  on  defining  and 
establishing  the  importer's  account 
structure.  This  document  announces  a 
reopening  of  the  application  period. 
EFFECTIVE  DATES:  The  test  application 
period  is  reopened  imtil  August  1,  2002, 
for  purposes  of  establishing  the  initial 
forty  importers  to  participate  in  the  test. 
Comments  concerning  this  notice  and 
all  aspects  of  the  announced  test  may  be 
submitted  at  any  time. 
ADDRESSES:  Written  comments 
regarding  this  notice  may  be  submitted 
to  Ms.  Hedwig  Lock  at  U.S.  Customs 
Service,  2850  Eisenhower  Ave. — First 
Floor,  Alexandria,  Virginia  22314; 
e:mail  address: 

eisenhowet^ustoms.treas.gov;  FAX 
number:  (703)  329-5235.  Applications 
to  participate  will  only  be  accepted  via 
e:mail  sent  to 
eisenhower@customs.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Hedwig  Lock,  U.S.  Customs  Service, 
Office  Of  Field  Operations,  Trade 
Programs,  Conmiercial  Compliance, 
Account  Management;  Tel.  (703)  317- 
3657;  e:mail  address: 
eisenhowei@customs.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  1,  2002,  Customs  published 
a  general  notice  in  the  Federal  Register 
(67  FR  21800)  announcing  Customs  plan 
to  conduct  a  National  Customs 
Automation  Program  (NCAP)  test  of  the 


first  phase  of  the  Automated 
Commercial  Environment  (ACE)  for  the 
Account  Portal.  The  testing  of  this  ACE 
Account  Portal  is  scheduled  to 
commence  no  earlier  than  October  28, 
2002  and  will  run  for  approximately 
two  years.  The  test  will  allow 
participating  importers  and  authorized 
parties  to  access  their  Customs  data  via 
a  web-based  Account  Portal.  The  test  is 
the  first  step  toward  the  full  electronic 
processing  of  commercial  importations 
in  the  ACE  with  a  focus  on  defining  and 
establishing  the  importer's  account 
structvire.  The  Account  Portal  has  the 
ability  to  access,  manage,  and 
disseminate  information  in  an  efficient 
and  secure  manner. 

Participants  in  this  test  will 
eventually  have  the  opportunity  to  use 
the  account  management  functions  such 
as  accoimt  access  to  their  profile  and 
transactional  data  via  the  web  portal. 
Eventually  the  accoimt  owner  will  also   • 
have  the  option  to  delegate  portal 
access.  In  the  initial  phase  of  the  test 
program  participants  will  only  have 
access  to  static  data  and  basic  accoimt 
profile  information  necessary  to 
establish  an  account.  In  the  later  stages 
of  the  test,  participants  will  have  access 
to  more  extensive  operational 
transaction  data  through  the  web  portal. 

In  the  notice  announcing  the  test. 
Customs  stated  that  it  planned  to  select 
approximately  forty  importer  accounts 
fi'om  the  list  of  qualified  applicants  for 
the  initial  deployment  of  this  test  and 
stated  that  to  be  considered  as  eligible 
as  one  of  the  initial  participants, 
applications  must  be  received  by  June  1, 
2002.  (A  primary  benefit  for  the  initial 
participants  will  be  an  early  opportunity 
to  provide  direct  input  into  the  initial 
design  of  the  Accoimt  Portal.)  Customs 
also  stated  that  additional  participants 
may  be  selected  throughout  the  duration 
of  this  test. 

Because  of  insufficient  applications 
received  by  Customs  within  the  initial 
30-day  time  frame.  Customs  is 
extending  the  application  period  until 
August  1,  2002,  for  those  desiring  to  be 
one  of  the  initial  participants.  While 
applications  for  participation  may  be 
submitted  to  Customs  at  any  time,  any 
applications  received  after  Customs  has 
selected  forty  participants  will  Jje 
considered  on  a  waiting  list  basis 
pending  expansion  of  the  technology. 

Anyone  interested  in  participating  in 
the  test  should  refer  to  the  test  notice 
published  in  the  Federal  Register  on 
May  1,  2002,  for  eligibility  and 
application  information. 


Dated:  )une  13,  2002. 
Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

(FR  Doc.  02-15337  Filed  6-17-02;  8:45  arti) 

BILUNO  CO0E482IM»-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  W-2Q 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W-2G,  Certain  Gambling  Winnings. 

DATES:  Written  comments  should  be 
received  on  or  before  August  19,  2002 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  internet 
(Larnice.Mack@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Gambling  Winnings.    - 

OMB  Number:  1545-0238. 

Form  Number:  Form  W-2G. 

Abstract:  Internal  Revenue  Code 
sections  6041,  3402(q),  and  3406  require 
payers  of  certain  gambling  wirmings  to 
withhold  tax  and  to  report  the  winnings 
to  the  IRS.  IRS  uses  the  information  to 
verify  compliance  with  the  reporting 
rules  and  to  verify  that  the  winnings  are 
properly  reported  on  the  recipient's  tax 
return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Pubhc:  Businesses  or  other 
for-profit  organizations,  state  or  local 
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governments,  and  non-profit 
institutions. 

Estimated  Number  of  Responses: 
4,104,771. 

Estimated  Time  Per  Response:  19  min. 

Estimated  Total  Annual  Burden 
Hours;  1,272,479. 

The  following  paragraph  applies  to  all 
of  the  collections  of  infcxrmation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not^required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  cind  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  6,  2002. 
Glenn  Kirkland, 

IBS  Reports  Clearance  Officer. 

(FR  Doc.  02-15354  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  Counseling  for  the  Elderly 
Program  Availability  of  Application 
Packages 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Availability  of  tax  counseling 

for  the  elderly  (TCE)  application 

packages. 

SUMMARY:  This  document  provides 
notice  of  the  availability  of  Application 


Packages  for  the  2003  Tax  Counseling 
for  the  Elderiy  (TCE)  Program. 

DATES:  Application  Packages  are 
available  from  the  IRS  at  this  time.  The 
deadline  for  submitting  an  application 
package  to  the  IRS  for  the  2003  Tax 
Counseling  for  the  Elderiy  (TCE) 
Program  is  August  10,  2002. 

ADDRESSES:  Application  Packages  may 
be  requested  by  contacting:  Internal 
Revenue  Service,  5000  Ellin  Road, 
Lanham,  MD,  20706,  Attention:  Program 
Manager,  Tax  Counseling  for  the  Elderly 
Program,  W:CAR:SPEC:FO:GA,  Building 
C-7,  Room  185. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Lynn  Tyler,  W:CAR:SPEC:FO:GA, 
Building  C-7,  Room  185,  Internal 
Revenue  Service,  5000  Ellin  Road, 
Lanham.  MD  20706.  The  non-toll-free 
telephone  number  is  (202)  283-0189. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  the  Tax  Counseling  for  the  Elderly 
(TCE)  Program  is  contained  in  Section 
163  of  the  Revenue  Act  of  1978,  Public 
Law  95-600,  (92  Stat.  12810),  November 
6,  1978.  Regulations  were  published  in 
the  Federal  Register  at  44  FR  72113  on 
December  13,  1979.  Section  163  gives 
the  IRS  authority  to  enter  into 
cooperative  agreements  with  private  or 
public  non-profit  agencies  or 
organizations  to  establish  a  network  of 
trained  volunteers  to  provide  free  tax 
information  and  return  preparation  " 
assistance  to  elderly  individuals. 
Elderly  individuals  are  defined  as 
individuals  age  60  and  over  at  the  close 
of  their  taxable  year. 

Cooperative  agreements  will  be 
entered  into  based  upon  competition 
among  eligible  agencies  and 
organizations.  Because  applications  are 
being  solicited  before  the  FY  2003 
budget  has  been  approved,  cooperative 
agreements  will  be  entered  into  subject 
to  appropriation  of  funds.  Once  funded, 
sponsoring  agencies  and  organizations 
will  receive  a  grant  from  the  IRS  for 
administrative  expenses  and  to 
reimburse  volunteers  for  expenses 
incurred  in  training  and  in  providing 
tax  return  assistance.  The  Tax 
Counseling  for  the  Elderly  (TCE) 
Program  is  referenced  in  the  Catalog  of 
Federal  Domestic  Assistance  in  Section 
21.006. 

Dated:  May  12.  2002. 
)im  Grimes, 

Director,  Field  Operations.  Stakeholder 
Partnership.  Education  &■  Communication. 
(FR  Doc.  02-15109  Filed  6-17-02:  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  establishment  of  new 
system  of  records! 

SUMMARY:  The  Privacy  Act  of  1974  (5 
U.S.C.  552(e)  (4))  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  establishing  a 
new  system  of  records  entitled  "The 
Revenue  Program — Billing  and 
Collections  Records— VA"  (114VA17). 

DATES:  Comments  on  this  new  system  of 
records  must  be  received  no  later  than 
July  18,  2002.  If  no  public  comment  is 
received,  the  new  system  will  become 
effective  July  18,  2002. 
ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  concerning 
the  proposed  new  system  of  records  to 
the  Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420:  or  fax  comments 
to  (202)  273-9289;  or  email  comments 
to  "OGCReguIations@maiI.va.gov" .  All 
relevant  material  received  before  July 
18,  2002  will  be  considered.  Comments 
wi^l  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Veterans  Health  Administration  (VHA) 
Privacy  Act  Officer,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  telephone 
(727)  320-1839. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Proposed  Systems 
of  Records 

In  1986.  Pub.  L.  99-272.  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985,  enacted  April  7,  1986.  established 
the  means  test  program  and  gave  VA  the 
authority  to  seek  reimbursement  from 
third  party  health  insurance  carriers  for 
care  provided  to  nonservice-connected 
veterans.  Pub.  L.  101-508,  Omnibus 
Budget  Reconciliation  Act  of  1990, 
enacted  November  5,  1990,  established 
per  diem  copayments,  prescription 
copayments  and  gave  VA  the  authority 
to  seek  reimbursement  from  third  party 
health  insurance  carriers  for  care 
provided  to  service-connected  veterans 
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for  their  nonservice-connected 
conditions.  The  Integrated  Billing 
softwjire  in  VistA  located  at  each  VA 
health  care  facility  is  an  automated 
integrated  billing  system  used  to  process 
billing  of,  and  collections  from,  third 
party  health  insurance  carriers  for 
medical  care  or  services  received  by  a 
veteran  for  a  nonservice-connected 
condition.  The  VA  health  care  facilities 
are  able  to  submit  claims  to  third  parties 
either  electronically  (EDI)  or  via  paper. 
The  use  of  electronic  claims  processing 
increases  the  efficiency  of  third  party 
billing.  In  order  to  electronically  submit 
claims,  the  third  parties  (health 
insurance  carriers)  require  enrollment  of 
health  care  providers  from  each  VA 
health  care  facility.  This  enrollment 
process  enables  the  third  party  payers  to 
set  up  electronic  databases  to  recognize 
claims  from  a  specific  VA  health  care 
facility,  and  to  grant  permission  to  the 
VA's  health  care  clearinghouse  to 
submit  claims  to  a  third  party  payer  on 
behalf  of  each  VA  health  care  facility. 
The  records  and  information  in  the 
system  are  also  used  for  the  billing  of, 
and  collections  from,  other  Federal 
agencies  for  medical  care  or  services 
received  by  an  eligible  beneficiary.  The 
billing  and  collections  for  first  party 
(veterans  required  to  make  copayments 
based  on  eligibility)  is  located  at  the  VA 
Austin  Automation  Center  (AAC), 
Austin,  Texas.  The  Integrated  Billing 
software  in  VistX  at  each  VA  health  care 
facility  creates  a  first  party  (veteran 
required  to  make  copayments  based  on 
eligibility)  statement  based  on  medical 
care  or  services  provided  to  a  veteran  for 
a  nonservice-connected  condition.  The 
Integrated  Billing  software  in  VistA  then 
transmits  the  first  party  statements  to 
the  AAC  for  printing  and  mailing  to  the 
veteran. 

.    The  purpose  of  this  Billing  and 
Collections  system  of  records  is  to 
compile  all  relative  information  in  order 
to:  (1)  Bill  to  or  collect  from  third 
parties  (insurance  carriers)  for  medical 
care  or  services  received  by  a  veteran  for 
a  nonservice-connected  condition;  (2) 
bill  to  or  collect  from  other  Federal 
agencies  for  medical  care  or  services 
received  by  an  eligible  beneficiary;  (3) 
bill  to  or  collect  from  a  veteran  required 
to  make  copayments  based  on  eligibility 
(first  party)  for  medical  care  or  services 
received  by  a  veteran  for  a  nonservice- 
connected  condition;  (4)  identify  and/or 
verify  insurance  coverage  of  a  veteran  or 
veteran's  spouse  prior  to  submitting 
claims  for  medical  care  or  services;  (5) 
submit  appeals  to  third  party  for  non- 
reimbursement of  claims  for  medical 
care  or  services  provided  to  a  veteran; 
(6)  enroll  health  care  providers,  utilizing 


the  Provider  Healthcare  Ongoing  EDI 
Billing  Enrollment  software  (PHOEBE), 
with  third  party  health  plans  and  VA's 
health  care  clearinghouse  in  order  to 
electronically  file  claims  for  medical 
care  or  services;  and  (7)  report  analytical 
and  statistical  data  related  to 
management  practices,  reimbursement 
practices  of  insurance  carriers,  and 
billing  and  collection  data.  The 
information  in  this  system  of  records 
may  be  retrieved  by  patient  name,  social 
security  number  or  other  assigned 
identifier  as  well  as  by  provider  name, 
social  security  number  or  other  assigned 
identifier. 

The  information  used  for  billing  and 
collections  was  previously  covered 
under  the  "Patient  Medical  Record-VA" 
(24VA136)  system  of  records.  We  are 
establishing  a  new  system  of  records  to 
incorporate  changes  necessary  for 
electronic  billing  and  data  exchange  and 
to  consolidate  all  billing  and  collections 
references  into  one  system  of  records. 
This  will  provide  one  source  of 
reference  and  will  permit  administrative 
ease  when  revisions  or  updates  are 
required. 

n.  Proposed  Routine  Use  Disclosures  of 
Data  in  the  System 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  for 
information  which  will  be  maintained 
in  the  system: 

To  the  extent  that  records  contained 
in  the  system  include  information 
protected  by  45  CFR  parts  160  and  164, 
i.e.,  individucilly  identifiable  health 
information,  and  38.U.S.C.  7332;  i.e., 
medical  treatment  information  related  to 
drug  abuse,  alcoholism  or  alcohol  abuse, 
sickle  cell  anemia  or  infection  with  the 
human  immimodeficiency  virus,  that 
information  cannot  be  disclosed  imder  a 
routine  use  unless  there  is  also  specific 
statutory  authority  in  38  U.S.C.  7332 
and  regulatory  authority  in  45  CFR  parts 
160  and  164  permitting  disclosure. 

1.  On  its  own  initiative,  VA  may 
disclose  information,  except  for  the 
names  and  home  address  of  veterans 
and  their  dependents,  to  a  Federal, 
State,  local,  tribal  or  foreign  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  civil, 
criminal  or  regulatory  violations  of  law, 
or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule  or  order  issued  pursuant  thereto. 
On  its  own  initiative,  VA  may  also 
disclose  the  names  and  addresses  of 
veterans  and  their  dependents  to  a 
Federal  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  civil,  criminal  or  regulatory 
violations  of  law,  or  charged  with 
enforcing  or  implementing  the  statute. 


regulation,  rule  or  order  issued  pursuant 
thereto. 

2.  Disclosure  may  be  made  to  an 
agency  in  the  executive,  legislative,  or 
judicial  branch,  or  the  District  of 
Columbia's  government  in  response  to 
its  request  or  at  the  initiation  of  VA,  in 
connection  with  the  letting  of  a  contract, 
other  benefits  by  the  requesting  agency, 
or  the  lawful  statutory,  administrative, 
or  investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision.  However,  names  and 
addresses  of  veterans  and  their 
dependents  will  be  released  only  to 
Federal  entities. 

3.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

Individuals  sometimes  request  the 
help  of  a  member  of  Congress  in 
resolving  some  issue  relating  to  a  matter 
before  VA.  The  member  of  Congress 
then  writes  VA,  and  VA  must  be  able  to 
give  sufficient  information  to  be 
responsive  to  the  inauiry. 

4.  Disclosure  may  oe  made  to  National 
Archives  and  Records  Administration 
(NARA)  in  records  management 
inspections  conducted  under  authority 
of  Title  44  U.S.C. 

NARA  is  responsible  for  archiving  old 
records  no  longer  actively  used,  but 
which  may  be  appropriate  for 
preservation;  they  are  responsible  in 
general  for  the  physical  maintenance  of 
the  Federal  government's  records.  VA 
must  be  able  to  "turn  records  over  to 
these  agencies  in  order  to  determine  the 
proper  disposition  of  such  records. 

5.  Disclosure  may  be  made  to  the 
Department  of  Justice  and  United  States 
attorneys  in  defense  or  prosecution  of 
litigation  involving  the  United  States, 
and  to  Federal  agencies  upon  their 
request  in  connection  with  review  of 
administrative  tort  claims  filed  under 
the  Federal  Tort  Claims  Act,  28  U.S.C. 
2672. 

6.  Any  information  in  this  system  of 
records,  including  personal  information 
obtained  from  other  Federal  agencies 
through  computer  matching  programs, 
may  be  disclosed  for  the  purposes 
identified  below  to  any  third  party, 
except  consimier  reporting  agencies,  in 
connection  with  any  proceeding  for  the 
collection  of  an  amount  owed  to  the 
United  States  by  virtue  of  a  person's 
participation  in  any  benefit  program 
administered  by  VA.  Information  may 
be  disclosed  under  this  routine  use  only 
to  the  extent  that  it  is  reasonably 
necessary  for  the  following  purposes:  (a) 
To  assist  VA  in  collection  of  title  38 
overpayments,  overdue  indebtedness, 
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and/or  costs  of  services  provided 
individuals  not  entitled  to  such 
services;  and  (b)  to  initiate  civil  or 
criminal  legal  actions  for  collecting 
amounts  owed  to  the  United  States  and/ 
or  for  prosecuting  individuals  who 
willfully  or  fraudulently  obtain  title  38 
benefits  without  eqtitlement.  This 
disclosure  is  consistent  with  38  U.S.C. 
5701(b)(6). 

7.  The  name  and  address  of  a  veteran, 
other  information  as  is  reasonably 
necessary  to  identify  such  veteran, 
including  personal  information  obtained 
from  other  Federal  agencies  through 
computer  matching  programs,  and  any 
information  concerning  the  veteran's 
indebtedness  to  the  United  States  by 
virtue  of  the  person's  participation  in  a 
benefits  program  administered  by  VA 
may  be  disclosed  to  &  consumer 
reporting  agency  for  purposes  of 
assisting  in  the  collection  of  such 
indebtedness,  provided  that  the 
provisions  of  38  U.S.C.  5701(g)(4)  have 
been  met. 

8.  The  name  of  a  veteran,  or  other 
beneficiary,  other  information  as  is 
reasonably  necessary  to  identify  such 
individual,  and  any  information 
concerning  the  individual's 
indebtedness  by  virtue  of  a  person's 
participation  in  a  medical  care  and 
treatment  program  administered  by  VA, 
may  be  disclosed  to  the  Treasury 
Department,  Internal  Revenue  Service, 
for  the  collection  of  indebtedness 
arising  from  such  program  by  the 
withholding  of  all  or  a  portion  of  the 
person's  Federal  income  tax  refund. 
These  records  may  be  disclosed  as  part 
of  a  computer-matching  program  to 
accomplish  these  purposes. 

The  Debt  Collection  Act  of  1982 
provided  the  statutory  authority  for 
federal  agencies  to  collect  debt  through 
administrative  offset.  The  Debt 
Collection  Improvement  Act  of  1996 
expanded  the  statutory  authority  for  The 
Treasury  Offset  Program  (TOP)  by 
requiring  agencies  to  transfer  delinquent 
non-tax  debts  over  180  days  to  the  U.S. 
Treasiuy  for  the  purpose  of  offsetting 
federal  payments  to  collect  delinquent 
debts  owed  the  Federal  government.  VA 
must  be  able  to  disclose  information  as 
deemed  necessary  to  accomplish  this 
purpose. 

9.  Relevant  information  (excluding 
medical  treatment  information  related  to 
drug  or  alcohol  abuse,  infection  with  the 
human  immunodeficiency  virus  or 
sickle  cell  anemia)  may  be  disclosed  to 
the  Department  of  Health  and  Human 
Services  (HHS)  for  the  purpose  of 
identifying  improper  duplicate 
payments  made  by  Medicare  fiscal 
intermediaries  where  VA  authorized 
and  was  responsible  for  payment  for 


medical  services  obtained  at  non-VA 
health  care  facilities. 

The  purpose  of  the  review  is  for  HHS 
to  identify  duplicate  payments  and 
initiate  recovery  of  identified 
overpayments  and,  where  warranted, 
initiate  fraud  investigations,  or,  to  seek 
reimbursement  from  VA  for  those 
services  which  were  authorized  by  VA 
and  for  which  no  payment,  or  partial 
payment  by  VA  was  made.  The 
information  to  be  disclosed  to  HHS  for 
those  patients  authorized  by  VA  to 
obtain  medical  services  from  non-VA 
health  care  facilities  includes  patient 
identifying  information  to  include 
name,  address,  social  security  number, 
and  date  of  birth,  and  dates  of 
admission  and  discharge,  diagnostic, 
surgical  and  procedures  codes,  and  state 
and  county  of  residence  and  zip  code. 
These  records  may  also  be  disclosed  as 
part  of  an  ongoing  computer-matching 
program  to  accomplish  these  purposes. 

10.  The  social  security  numoer, 
imiversal  personal  identification 
number  and  other  identifying 
information  of  a  health  care  provider 
may  be  disclosed  to  a  third  party  where 
the  third  party  requires  the  agency  to 
provide  that  information  before  it  will 
pay  for  medical  care  provided  by  VA. 

Third  party  (insurance  carriers) 
payers  often  require  identifying 
information  of  healthcare  providers 
before  reimbursing  the  VA  for  medical 
treatment  or  services  rendered  to  a 
veteran.  In  these  situations,  VA  must  be 
able  to  disclose  the  required  identifying 
information,  usually  in  the  form  of 
social  security  number  or  universal 
personal  identification  number. 

11.  Relevant  information  may  be 
disclosed  to  individuals,  organizations, 
private  or  public  agencies,  etc.,  with 
whom  VA  has  a  contract  or  agreement 
to  perform  such  services  as  VA  may 
deem  practical  for  the  purposes  of  laws 
administered  by  VA,  in  order  for  the 
contractor  to  perform  the  services  of  the 
contract  or  agreement. 

VA  occasionally  contracts  out  certain 
billing  and  collection  functions  when 
this  would  contribute  to  effective  and 
efficient  operations.  VA  must  be  able  to 
give  a  contractor  whatever  information 
is  necessary  for  the  contractor  to  fulfill 
the  services  set  forth  in  the  contract  or 
agreement.  In  these  situations, 
safeguards  are  provided  in  the  contract 
or  agreement  prohibiting  the  contractor 
from  using  or  disclosing  the  information 
for  any  purpose  other  than  that 
described  in  the  contract  or  agreement. 

12.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 


which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (a)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (b)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (c)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer-matching  program  to 
accomplish  these  purposes. 

13.  Patient  identifying  information 
may  be  disclosed  fttim  this  system  of 
records  to  any  third  party  (insurance 
carrier)  or  Federal  agency  such  as  the 
Department  of  Defense,  Office  of 
Personnel  Management  and  Department 
of  Health  and  Human  Services  and  VA 
and  government-wide  third-party 
insurers  responsible  for  payment  of  the 
cost  of  medical  care  for  the  identified 
patients  in  order  for  VA  to  seek  recovery 
of  the  medical  care  costs.  These  records 
may  also  be  disclosed  as  part  of  a 
computer-matching  program  to 
accomplish  these  purposes. 

VA  must  be  able  to  provide  relevant 
information  to  a  third  party  in  order  to 
seek  reimbursement  for  the  medical  care 
or  services  provided.  The  VA  also  must 
be  able  to  provide  relevant  information 
to  Federal  agencies  when  medical  care 
and  services  have  been  provided  to 
patients  through  Sharing  Agreements. 

14.  Relevant  information,  including 
the  nature  and  amount  of  a  financial 
obligation,  may  be  disclosed,  in  order  to 
assist  VA  in  the  collection  of  unpaid 
financial  obligations  owed  the  VA,  to  a 
debtor's  employing  agency  or 
commanding  officer  so  that  the  debtor- 
employee  may  be  counseled  by  his  or 
her  Federal  employer  or  commanding 
officer.  This  purpose  is  consistent  with 
5  U.S.C.  5514,  4  CFR  102.5,  and  section 
206  of  Executive  Order  1 1222  of  May  8, 
1965  (30  FR  6469). 
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m.  Compatibility  of  the  Proposed 
Routine  Uses 

The  Privacy  Act  permits  VA  to 
disclose  information  about  individuals 
without  their  consent  for  a  routine  use 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  In  all  of  the  routine  use 
disclosures  described  above,  the 
recipient  of  the  information  will  use  the 
information  in  connection  with  a  matter 
relating  to  one  of  VA's  programs,  will 
use  the  information  to  provide  a  benefit 
to  VA,  or  disclosiue  is  required  by  law. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Ehrector  of  the  Office  of  Management 
and  Budget  (0MB)  as  required  by  5 
U.S.C.  552a(r)  (Privacy  Act)  and 
guidelines  issued  by  0MB  (65  FR 
77S77),  December  12,  2000. 

Approved:  May  31,  2002. 
Anthony  J.  Prindpi, 
Secretary  of  Veterans  Affairs. 

114VA17 

SYSTBINAME: 

The  Revenue  Program — Billing  and 
Collections  Records — VA. 

SYsrai  location: 

Records  are  maintained  at  each  VA 
health  care  facility,  (in  most  cases,  back- 
up computer  tape  information  is  stored 
at  off-site  locations).  Address  locations 
for  VA  facilities  are  listed  in  VA 
Appendix  1  of  the  bieimial  publication 
of  VA  Privacy  Act  Issuances.  In 
addition,  information  from  these  records 
or  copies  of  records  may  be  maintained 
at  the  Department  of  Veterans  Affairs 
(VA),  810  Vermont  Ave.  NW., 
Washington,  DC;  the  VA  Austin 
Automation  Center  (AAC),  Austin, 
Texas;  Veterans  Integrated  Service 
Network  (VISN)  Offices;  and  the  VA 
Allocation  Resource  Center  (ARC), 
Boston,  Massachusetts. 

CATEOOMES  Of  IN0IV10UALS  COVERED  BY  THE 
SYSTEM: 

1.  Veterans  who  have  applied  for 
health  care  services  imder  Title  38, 
United  States  Code,  Chapter  17,  and  in 
certain  cases  members  of  their 
immediate  families. 

2.  Beneficiaries  of  other  Federal 
agencies. 

3.  Individuals  examined  or  treated 
under  contract  or  resource  sharing 
agreements. 

4.  Individuals  examined  or  treated  for 
research  or  donor  purposes. 

5.  Individuals  who  nave  applied  for 
title  38  benefits  but  who  do  not  meet  the 


requirements  under  title  38  to  receive 
such  benefits. 

6.  Individuals  who  were  provided 
medical  care  under  emergency 
conditions  for  humanitarian  reasons. 

7.  International  Government 
responsible  for  pensioned  members  of 
allied  forces  (Allied  Beneficiaries)  who 
are  provided  health  care  services  imder 
Title  38,  United  States  Code,  Chapter  1. 

8.  Health  care  professionals  providing 
examination  or  treatment  to  any 
individuals  within  VA  health  care 
facilities. 

9.  Health  care  professionals  providing 
examination  or  treatment  to  individuals 
imder  contract  or  resource  sharing 
agreements. 

CATEGORIES  Of  ICCOROS  M  THE  SYSTBI: 

-  The  records  may  include  information 
related  to: 

1.  The  social  security  number  and 
insurance  policy  number  of  the  veteran 
and/or  veteran's  spouse.  The  record  may 
include  other  identifying  information 
(e.g.,  name,  date  of  birth,  age,  sex, 
marital  status)  and  address  information 
(e.g.,  home  and/or  mailing  address, 
home  telephone  number). 

2.  Insiuance  information  specific  to 
the  veteran  and/or  spouse  to  include 
annual  deductibles  and  benefits. 

3.  Diagnostic  codes  (ICD9-CM,  CPT- 
4,  and  any  other  coding  system) 
pertaining  to  the  individual's  medical, 
surgical,  psychiatric,  dental  and/or 
psychological  examination  or  treatment. 

4.  Charges  claimed  to  an  insurance 
company  based  on  treatment/services 
provided  to  the  patient. 

5.  Charges  billed  to  those  veterans 
who  are  required  to  meet  copayment 
obligations  for  treatment/services 
rendered  by  the  VA. 

6.  The  name,  social  security  number 
and/or  universal  personal  identification 
niunber  of  health  care  providers. 

AUTHOMTY  fOR  MAWTEMANCE  Of  THE  SYSTEM: 

Title  38,  United  States  Code,  sections 
1710  and  1729. 

PURPOSE(S): 

The  records  and  information  are  used 
for  the  billing  of,  and  collections  from, 
a  third  party  (insurance  carriers)  or 
other  Federal  agencies  for  medical  care 
or  services  received  by  a  veteran  for  a 
nonservice-connected  condition  or  from 
a  first  party,  veteran  required  to  make 
copayments.  The  records  and 
information  are  also  used  for  the  billing 
of  and  collections  from  other  Federal 
agencies  for  medical  care  or  services 
received  by  an  eligible  beneficiary.  The 
data  may  be  used  to  identify  and/or 
verify  insurance  coverage  of  a  veteran  or 
veteran's  spouse  prior  to  submitting 


claims  for  medical  care  or  services.  The 
data  may  be  used  to  support  appeals  for 
non-reimbursement  of  claims  for 
medical  care  or  services  provided  to  a 
veteran.  The  data  may  be  used  to  enroll 
health  care  providers  with  health  plans 
and  VA's  health  care  clearinghouse  in 
order  to  electronically  file  third  party 
claims.  The  records  and  information 
may  be  used  for  statistical  analyses  to ' 
produce  various  management,  tracking 
and  follow-up  reports,  to  track  and 
trend  the  reimbursement  practices  of 
insurance  carriers,  and  to  track  billing 
and  collection  information. 

ROUTINE  USES  Of  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

To  the  extent  that  records  contained 
in  the  system  include  information 
protected  by  45  CFR  parts  160  and  164, 
i.e.,  individually  identifiable  health 
information,  and  38  U.S.C.  7332;  i.e., 
medical  treatment  information  related  to 
drug  abuse,  alcoholism  or  alcohol  abuse, 
sickle  cell  anemia  or  infection  with  the 
human  immunodeficiency  virus,  that 
information  caimot  be  disclosed  under  a 
routine  use  unless  there  is  also  specific 
statutory  authority  in  38  U.S.C.  7332 
and  regufatory  authority  in  45  CFR  parts 
160  and  164  permitting  disclosure. 

1.  On  its  own  initiative,  VA  may 
disclose  information,  except  for  the 
names  and  home  address  of  veterans 
and  their  dependents,  to  a  Federal, 
State,  local,  tribal  or  foreign  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  civil, 
criminal  or  regulatory  violations  of  law, 
or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule  or  order  issued  piusuant  thereto. 
On  its  ovm  initiative,  VA  may  also 
disclose  the  names  and  addresses  of 
veterans  and  their  dependents  to  a 
Federal  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  civil,  criminal  or  regulatory 
violations  of  law,  or  charged  with 
enforcing  or  implementing  the  statute, 
regulation,  rule  or  order  issued  pursuant 
thereto. 

2.  Disclosure  may  be  made  to  an 
agency  in  the  executive,  legislative,  or 
judicial  branch,  or  the  District  of 
Columbia's  government  in  response  to 
its  request  or  at  the  initiation  of  VA,  in 
coimection  with  the  letting  of  a  contract, 
other  benefits  by  the  requesting  agency, 
or  the  lawful  statutory,  administrative, 
or  investigative  piupose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision.  However,  names  and 
addresses  of  veterans  and  their 
dependents  will  be  released  only  to 
Federal  entities. 
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3.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  to  National 
Archives  and  Records  Administration 
(NARA)  in  records  memagement 
inspections  conducted  under  authoritv 
of  Title  44  U.S.C. 

5.  Disclosure  may  be  made  to  the 
Department  of  Justice  and  United  States 
attorneys  in  defense  or  prosecution  of 
litigation  involving  the  United  States, 
and  to  Federal  agencies  upon  their 
request  in  connection  with  review  of 
administrative  tort  claims  filed  under 
the  Federal  Tort  Claims  Act,  28  U.S.C. 
2672. 

6.  Any  information  in  this  system  of 
records,  including  personal  information 
obtained  from  other  Federal  agencies 
through  computer-matching  programs, 
may  be  disclosed  for  the  purposes 
identified  below  to  any  third  party, 
except  consumer  reporting  agencies,  in 
connection  with  any  proceeding  for  the 
collection  of  an  amount  owed  to  the 
United  States  by  virtue  of  a  person's 
participation  in  any  benefit  program 
administered  by  VA.  Information  may 
be  disclosed  under  this  routine  use  only 
to  the  extent  that  it  is  reasonably 
necessary  for  the  following  purposes:  (a) 
To  assist  VA  in  collection  of  title  38 
overpayments,  overdue  indebtedness, 
and/or  costs  of  services  provided 
individuals  not  entitled  to  such 
services;  and  (b)  to  initiate  civil  or 
criminal  legal  actions  for  collecting 
amounts  owed  to  the  United  States  and/ 
or  for  prosecuting  individuals  who 
willfully  or  fraudulently  obtain  title  38 
benefits  without  entitlement.  Thi* 
disclosure  is  consistent  with  38  U.S.C. 
5701(b)(6). 

7.  The  name  and  address  of  a  veteran, 
other  information  as  is  reasonably  ■ 
necessary  to  identify  such  veteran, 
including  personal  information  obtained 
from  other  Federal  agencies  through 
computer  matching  programs,  and  any 
information  concerning  the  veteran's 
indebtedness  to  the.  United  States  by 
virtue  of  the  person's  participation  in  a 
benefits  program  administered  by  VA 
may  be  disclosed  to  a  consumer 
reporting  agency  for  purposes  of 
assisting  in  the  collection  of  such 
indebtedness,  provided  that  the 
provisions  of  38  U.S.C.  5701(g)(4)  have 
been  met. 

8.  The  name  of  a  veteran,  or  other 
beneficiary,  other  information  as  is 
reasonably  necessary  to  identify  such 
individual,  and  any  information 
concerning  the  individual's 
indebtedness  by  virtue  of  a  person's 
participation  in  a  medical  care  and 


treatment  program  administered  by  VA, 
may  be  disclosed  to  the  Treasury 
Department,  Internal  Revenue  Service, 
for  the  collection  of  indebtedness 
arising  from  such  program  by  the 
withholding  of  all  or  a  portion  of  the 
person's  Federal  income  tax  refund. 
These  records  may  be  disclosed  as  part 
of  a  computer-matching  program  to 
accomplish  these  purposes. 

9.  Relevant  information  (excluding 
medical  treatment  information  related  to 
drug  or  alcohol  abuse,  infection  with  the 
human  immunodeficiency  virus  or 
sickle  cell  anemia)  may  be  disclosed  to 
the  Department  of  Health  and  Human  . 
Services  (HHS)  for  the  purpose  of 
identifying  improper  duplicate 
payments  made  by  Medicare  fiscal 
intermediaries  where  VA  authorized 
and  was  responsible  for  payment  for 
medical  services  obtained  at  non-VA 
health  care  facilities. 

10.  The  social  security  number, 
universal  personal  identification 
number  and  other  identifying 
information  of  a  health  care  provider 
may  be  disclosed  to  a  third  party  where 
the  third  party  requires  the  agency  to 
provide  that  information  before  it  will 
pay  for  medical  care  provided  by  VA. 

11.  Relevant  information  may  be 
disclosed  to  individuals,  organizations, 
private  or  public  agencies,  etc.,  with 
whom  VA  has  a  contract  or  agreement 
to  perform  such  services  as  VA  may 
deem  practical  for  the  purposes  of  laws 
administered  by  VA,  in  order  for  the 
contractor  to  perform  the  services  of  the 
contract  or  agreement. 

12.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning;  (a)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (b)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or.  (c)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 


either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer-matching  program  to 
accomplish  these  purposes. 

13.  Patient  identifying  information 
may  be  disclosed  from  this  system  or 
records  to  any  third  party  or  Federal 
agency  such  as  the  Department  of 
Defense,  Office  of  Personnel 
Management.  HHS  and  government- 
wide  third-party  insurers  responsible  for 
payment  of  the  cost  of  medical  care  for 
the  identified  patients  in  order  for  VA 

to  seek  recovery  of  the  medical  care 
costs.  These  records  may  also  be 
disclosed  as  part  of  a  computer- 
matching  program  to  accomplish  these 
purposes. 

14.  Relevant  information,  including 
the  nature  and  amount  of  a  financial 
obligation,  may  be  disclosed,  in  order  to 
assist  VA  in  the  collection  of  unpaid 
financial  obligations  owed  the  VA,  to  a 
debtor's  employing  agency  or 
commanding  officer  so  that  the  debtor- 
employee  may  be  counseled  by  his  or 
her  Federal  employer  or  commanding 
officer.  This  purpose  is  consistent  with 
5  U.S.C.  5514,  4  CFR  102.5,  and  section 
206  of  Executive  Order  11222  of  May  8. 
1965  (30  FR  6469). 

DISCLOSURE  TO  CONSUMER  REPORTING  ' 

AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12).  VA 
may  disclose  records  from  this  system  to 
consumer  reporting  agencies  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  or 
electronic  media. 

RETRIEVABILITY: 

Records  are  retrieved  by  name,  social 
security  number  or  other  assigned 
identifier  of  the  individuals  on  whom 
they  are  maintained  or  by  specific  bill 
number  assigned  to  the  claim  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

1 .  Access  to  VA  working  and  storage 
areas  is  restricted  to  VA  employees  on 
a  "need-to-know"  basis.  Strict  control 
measures  are  enforced  to  ensure  that 
disclosure  to  these  individuals  is  also 
based  on  this  same  principle.  Generally. 
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VA  file  areas  are  locked  after  normal 
duty  hours  and  the  facilities  are 
protected  from  outside  access  by  the 
Federal  Protective  Service  or  other 
security  personnel. 

2.  Information  in  VistA  may  only  be 
accessed  by  authorized  VA  personnel. 
Access  to  file  information  is  controlled 
at  two  levels.  The  systems  recognize 
authorized  personnel  by  series  of 
individually  unique  passwords/codes  as 
a  part  of  each  data  message,  and 
personnel  are  limited  to  only  that 
information  in  the  file,  which  is  needed 
in  the  performance  of  their  official 
duties.  Information  that  is  downloaded 
from  VistA  and  maintained  on  personal 
computers  is  afforded  similar  storage 
and  access  protections  as  the  data  that 
is  maintained  in  the  original  files. 
Access  to  information  stored  on 
automated  storage  media  at  other  VA 
locations  is  controlled  by  individually 
unique  passwords/codes.  Access  by 
Office  of  Inspector  General  (OIG)  staff 
conducting  an  audit,  investigation,  or 
inspection  at  the  health  care  facility,  or 
an  OIG  office  location  remote  from  the 
health  care  facility,  is  controlled  in  the 
same  manner. 

3.  Information  downloaded  from 
VistA  and  maintained  by  the  OIG 
headquarters  and  Field  Offices  on 
automated  storage  media  is  secured  in 
storage  areas  for  facilities  to  which  only 
OIG  staff  have  access.  Paper  docimients 
are  similarly  secured.  Access  to  paper 
documents  and  information  on 
automated  storage  media  is  limited  to 
OIG  employees  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties.  Access  to  information 
stored  on  automated  storage  media  is 
controlled  by  individually  unique 
passwords/codes. 

4.  Access  to  the  VA  Austin 
Automation  Center  (AAC)  is  generally 
restricted  to  AAC  employees,  custodial 
personnel,  Federal  Protective  Service 


and  other  security  personnel.  Access  to 
computer  rooms  is  restricted  to 
authorized  operational  personnel 
through  electronic  locking  devices.  All 
other  persons  gaining  access  to 
computer  rooms  are  escorted. 
Information  stored  in  the  AAC  databases 
may  be  accessed. 

5.  Access  to  records  maintained  at  the 
VA  Allocation  Resource  Center  (ARC) 
and  the  VISN  Offices  is  restricted  to  VA 
employees  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties.  Access  to  information 
stored  in  electronic  format  is  controlled 
by  individually  unique  passwords/ 
codes.  Records  are  maintained  in 
manned  rooms  during  working  hours. 
The  facilities  are  protected  from  outside 
access  during  non-working  hours  by  the 
Federal  Protective  Service  or  other 
security  personnel. 

RETENTION  AND  DISPOSAL: 

Paper  records  and  information  stored 
on  electronic  storage  media  are 
maintained  and  disposed  of  in 
accordance  with  records  disposition 
authority  approved  by  the  Archivist  of 
the  United  States. 

SYSTEM  MANAGER<S)  AND  ADOflESS: 

The  official  responsible  for  policies 
and  procedures  is  the  Director,  Revenue 
Office  (174),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  The  local 
officials  responsible  for  maintaining  the 
system  are  die  Director  of  the  facility 
where  the  individual  is  or  was 
associated. 

NOTIFICATION  PROCEDURE: 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  imder  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 
record,  should  submit  a  written  request 
or  apply  in  person  to  the  last  VA  health 


care  facility  where  care  was  rendered. 
Addresses  of  VA  health  care  facilities 
may  be  found  in  VA  Appendix  1  of  the 
biennial  publication  of  VA  Privacy  Act 
Issuances.  All  inquiries  must  reasonably 
identify  the  place  and  approximate  date 
that  medical  care  was  provided. 
Inquiries  should  include  the  patient's 
full  name,  social  security  number, 
insurance  company  information, 
policyholder  and  policy  identification 
number  as  well  as  a  return  address. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  information 
regarding  access  to  and  contesting  of 
records  in  this  system  may  write,  call  or 
visit  the  VA  facility  location  where  they 
were  treated. 

CONTESTING  RECORD  PROCEDURES: 

(See  Record  Access  Procedures 
above.) 

RECORD  SOURCE  CATEGORIES: 

The  patient,  family  members  or 
guardian,  and  friends,  employers  or 
other  third  parties  when  otherwise 
unobtainable  from  the  patient  or  family; 
health  insurance  carriers;  private 
medical  facilities  and  health  care 
professionals;  State  and  local  agencies; 
other  Federal  agencies;  VA  regional 
offices;  Veterans  Benefits 
Administration  automated  record 
systems,  including  Veterans  and 
Beneficiaries  Identification  and  Records 
Location  Subsystem— VA  (38VA23)  and 
the  Compensation,  Pension,  Education 
and  Rehabilitation  Records — VA 
(58VA21/22);  and  various  automated 
systems  providing  clinical  and 
managerial  support  at  VA  health  care 
facilities  to  include  Veterans  Health 
Information  Systems  and  Technology 
Architecture  (VistA)  (79VA19). 

[FR  Doc.  02-15211  Filed  6-17-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  624 
[Doclwt  No.  FTA-2001  -9877] 
RIN  2132-AA64 

Clean  Fuels  Formula  Grant  Program 

Correction 

1 1  In  rule  document  02-14547  beginning 
on  page  40100  in  the  issue  of  Tuesday, 
June  11,  2002,  make  the  following 
correction: 

§  624.9  [Corrected] 

On  page  40105,  in  the  first  column, 
§624.9  is  corrected  to  read  as  set  forth 
below: 

f  624.9    Formula. 

The  Clean  Fuels  Formula  funds  wlTl 
be  apportioned  according  to  the 
following  formula: 

(a)  Areas  with  population  1,000,000 
and  above.  Two  thirds  of  the  funds 
available  each  fiscal  year  shall  be 
apportioned  to  applicants  with  eligible 
projects  in  urban  areas  with  a 
population  of  1,000,000  and  above.  Of 
this,  50  percent  shall  be  apportioned  so 
that  each  applicant  receives  a  grant  in 
an  amount  equal  to  the  ratio  betvireen: 

(1)  The  number  of  vehicles  in  the  bus 
fleet  of  the  eligible  applicant,  weighted 
by  the  severity  of  nonattainment  for  the 
area  in  which  the  eligible  appli{:ant  is 
located;  and 
\      (2)  The  total  number  of  vehicles  in  the 
\bus  fleets  of  all  eligible  applicants  in 
areas  with  a  population  of  1,000,000 
and  above,  weighted  by  the  severity  of 
nonattainment  for  all  areas  in  which 
those  eligible  projects  are  located  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section.  The  remaining  50  percent 
shall  be  apportioned  such  that  each 


designated  recipient  receives  a  grant  in 
an  amount  equal  to  the  ratio  between: 

(i)  The  number  of  bus  passenger  miles 
of  the  eligible  designated  recipient, 
weighted  by  the  severity  of 
nonattainment  of  the  area  in  which  the 
eligible  applicant  is  located  as  provided 
in  paragraphs  (c)  and  (d)  of  this  section. 

(li)  The  total  number  of  bus  passenger 
miles  of  all  eligible  applicants  in  areas 
with  a  population  of  1,000,000  and 
above,  weighted  by  the  severity  of 
nonattainment  of  all  areas  in  which 
those  eligible  applicants  are  located  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section. 

(b)  Areas  under  1,000,000  population. 
The  formula  for  areas  under  1 ,000,000 
in  population  is  the  same  as  paragraph 
(a)  of  this  section,  except  the  formula 
removes  the  pool  of  eligible  applicants 
in  areas  with  a  population  of  1,000,000 
and  above  and  replaces  it  with  the  pool 
of  eligible  applicants  in  areas  with 
populations  under  1,000,000. 

Cc)  Weighting  factors.  (1)  The 
weighting  factor  for  ozone  shall  be 
determined  based  on  the  following 
factors. 

(i)  1.0  if,  at  the  time  of  the 
apportionment,  the  area  is.  a 
maintenance  area  for  ozone; 

(ii)  1.1  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  marginal  ozone  nonattainment  area; 

(iii)  1.2  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  moderate  ozone  nonattainment  area; 

(iv)  1.3  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  serious  ozone  nonattainment  area; 

(v)  1.4  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  severe  ozone  nonattainment  area; 

(vi)  1.5  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
an  extreme  ozone  nonattainment  area; 

(2)  The  weighting  factor  for  CO  shall 
be  determined  based  on  the  factors: 

(i)  1.0  if,  at  the  time  of  the 
apportionment,  the  area  is  a 
maintenance  area  for  carbon  monoxide; 

(ii)  1.2  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  moderate  carbon  monoxide 
nonattainment  area; 

(iii)  1.3  if,  at  the  time  of  the 
apportionment,  the  area  is  classified  as 
a  serious  carbon  monoxide 
nonattainment  area. 


(3)  The  number  of  buses  in  the  fleet 
and  the  bus  passenger  miles  shall  be 
multiplied  by  the  higher  of  the  ozone  or 
CO  factors. 

(d)  Additional  adjustment.  The 
number  of  buses  in  the  fleet  and  the  bus 
passenger  miles  shall  be  further 
multiplied  by  a  factor  of  1.2  if  the  area 
is  both  nonattainment  for  CO  and  either 
nonattainment  or  maintenance  for 
ozone. 

(e)  Limitation  on  uses.  (1)  Not  less 
than  5  percent  of  the  amount  made 
available  by  or  appropriated  under  49 
U.S.C.  5338  in  each  fiscal  year  to  carry 
out  this  section  shall  be  available  for 
any  eligible  projects  for  which  an 
application  is  received  from  a 
designated  recipient  for  the  purchase  or 
construction  of  hybrid  electric  or 
battery-powered  buses  or  facilities 
specifically  designed  to  service  those 
buses. 

(2)  Not  more  than  35  percent  of  the 
amount  made  available  by  or 
appropriated  under  49  U.S.C.  5338  in 

•  each  fiscal  year  to  carry  out  this  section 
may  be  made  available  to  fund  clean 
diesel  buses. 

(3)  Not  more  than  5  percent  of  the 
amount  made  available  by  or 
appropriated  under  49  U.S.C.  5338  in 
each  fiscal  year  to  carry  out  this  section 
may  be  made  available  to  fund  21 
retrofitting  or  replacement  of  the 
engines  of  buses  that  do  not  meet  the 
clean  air  standards  of  the  Environmental 
Protection  Agency,  as  in  effect  on  the 
date  on  which  the  application  for  such 
retrofitting  or  replacement  is  submitted 
under  §624.5. 

Note  to  §  624.9.  Maximum  grant  amount. 
The  amount  of  a  grant  made  to  a  designated 
recipient  under  this  section  shall  not  exceed 
the  lesser  of — for  an  eligible  project  in  an 
area  with  a  population  of  less  than  1,000,000, 
$15,000,000. — and  for  an  eligible  project  in 
an  area  with  a  population  of  at  least 
1,000.000,  $25,000,000;  or  80  percent  of  the 
total  cost  of  the  eligible  project.  Any  amounts 
that  would  otherwise  be  apportioned  to  a 
designated  reciipient  under  this  Note  that 
exceed  the  amount  described  in  this  Note 
shall  be  reapportioned  among  other 
designated  recipients  in  accordance  with  this 
section. 

[FR  Doc.  C2-14547  Filed  6-17-02;  8:45  am] 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  245 
[Docket  No.  FR-4611-P-01] 

RIN  2502-AH55 

Tenant  Participation  In  State-Financed, 
HUD-Assisted  Housing  Developments 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

summary:  HUD's  current  regulations 
protecting  the  statutory  right  of  tenants 
in  HUD-assisted  and  insured 
multifamily  housing  developments  to 
organize  and  participate  in  the 
operation  of  the  development  do  not 
currently  cover  State-financed  housing 
developments  that  receive  assistance 
under  certain  HUD  programs.  However, 
the  statutory  right  of  tenants  to  organize 
includes  those  State-financed  housing 
developments.  This  proposed  rule 
would  extend  the  protection  of  tenant 
organizations  to  include  State-financed 
developments  assisted  under  certain 
HUD  programs. 

This  rulemaking  also  proposed  to 
make  a  minor  technical  correction  to  a 
citation  in  the  existing  tenant 
participation  regulation,  and  to  correct  a 
mistciken  cross-reference. 

DATES:  Comment  Due  Date:  August  19, 
2002. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Office  of 
General  Coimsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon,  Director,  Office  of 
Housing  Assistance  and  Grant 
Administration,  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW,  Washington,  DC 
20410-8000;  telephone  (202) 708-3000 
(this  is  not  a  toll-free  number).  Hearing- 
or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 


I.  The  June  7,  2000.  Final  Rule 

The  final  rule  on  tenant  participation 
in  multifamily  insured  and  assisted 
housing.  65  FR  36272-36282  (June  7, 
2000).  expands  tenant  participation  into 
new  categories  of  HUD  assisted  housing 
pursuant  to  statutory  changes  enacted  in 
1998.  Section  599  of  the  Quality 
Housing  and  Work  Responsibility  Act, 
Public  Law  105-276  (approved  October 
21,  1998),  codified  at  12  U.S.C.  1715z- 
Ib,  extended  the  protection  of  tenant 
organizations  to  developments  that 
receive  project-based  Section  8 
assistance  and  enhanced  vouchers.  The 
June  7,  2000,  final  rule  implements 
these  provisions.  In  addition,  section 
183(a)  of  the  Housing  and  Community 
Development  Act  of  1987,  Public  Law 
100-242,  101  Stat.  1872,  amended  12 
U.S.C.  1715z-lb  to  expand  tenant 
participation  rights  to  include  projects 
eligible  for  assistance  under  section  202 
of  the  Housing  Act  of  1959. 12  U.S.C. 
1701q.  The  June  7.  2000.  regulation 
implements  that  change  as  well. 

In  addition,  the  June  7,  2000,  rule 
establishes  some  basic  parameters  for 
the  structure  and  activities  of  tenant 
orgcuiizations.  These  include  a  basic  list 
of  protected  organizational  activities 
that  owners  of  multifamily 
developments  covered  under  the  rule 
must  allow,  such  as  distributing  leaflets, 
contacting  tenants,  holding  meetings, 
and  formulating  responses  for  owners  to 
consider  to  certain  management  actions 
that  affect  tenants.  The  rule  also  defines 
the  characteristics  of  legitimate  tenant 
organizations,  regulates  tenant 
organizers,  and  establishes  an 
enforcement  scheme.  These  changes  are 
codified  at  24  CFR  part  245.  subpart  B. 

Section  245.10(a)(3)  of  the  June  7, 
2000.  rule  excludes  State  or  local 
housing  finance  agency  developments 
receiving  assistance  under  section  236 
of  the  National  Housing  Act  or  the  Rent 
Supplement  Program  ft-om  the  coverage 
of  subpart  B,  which  contains  the 
specific  protections  and  basic 
regulations  for  tenant  organizations.  The 
statutory  language,  however,  gives  HUD 
the  authority  to  include  these  State- 
financed,  HUD-assisted  developments 
within  the  coverage  of  this  subpart  of 
the  tenant  participation  rule. 

Specifically,  the  governing  law. 
section  202(a)  of  the  Housing  and 
Community  Development  Amendments 
of  1978. 12  U.S.C.  1715z-lb(a),  provides 
that  "the  term  "multifamily  housing 
project"  means  a  project  which  is 
eligible  for  assistance  as  described  in 
section  1715z-la(c)of  this  title  *   *   *." 
The  protection  for  tenant  organizations, 
found  in  12  U.S.C.  1715z-lb(b)(4), 
applies  to  multifamily  housing  projects 


as  so  denned.  Developments  eligible  for 
assistance  under  12  U.S.C.  1715z-la(c) 
include  those  assisted  under  section 
236,  12  U.S.C.  1715Z-1,  or  section  101 
of  the  Housing  and  Urban  Development 
Act  of  1965, 12  U.S.C.  1701s  (Rent 
Supplements).  Section  12  U.S.C.  1715z- 
la(b)  explicitly  states  that  projects 
eligible  for  assistance  under  section 
1715z-la  are  eligible  "without  regard  to 
whether  such  projects  are  assisted  under 
the  National  Housing  Act."  Thus,  since 
eligibility  for  assistance  is  not  based  on 
federal  insurance,  and  since  tenant 
organization  rights  apply  based  on  the 
eligibility  for  assistance,  HUD  has 
authority  to  apply  the  statutory 
protections  for  tenant  organizations  to 
developments  financed  by  State 
agencies,  so  long  as  the  developments 
receive  one  of  the  eligible  forms  of 
assistance. 

Through  an  oversight,  HUD  failed  to 
apply  tenant  organizational  rights  to 
these  State-financed  developments  in 
the  1999  proposed  rule  that  was  the 
basis  of  the  June  7,  2000,  final  rule.  One 
of  the  commenters  on  the  proposed  rule 
pointed  out  this  issue  and  inquired 
regarding  whether  HUD  would  consider 
amending  the  rule  to  include  State- 
financed,  HUD  assisted  developments. 
HUD  did  not  incorporate  such  a  change 
in  the  June  7  rule  because  the  proposed 
rule  had  not  clearly  given  notice  of  this 
issue  for  general  public  comment.  HUD 
believes  that  there  should  be  express 
notice  to  the  affected  public  and  a  full 
opportunity  to  comment  specifically  on 
this  issue  prior  to  making  such  a 
change,  and  therefore  issues  this  new 
proposed  rule  regarding  this  matter. 

II.  This  Proposed  Rule 

This  rulemaking  proposes  to  apply 
the  protections  for  tenant  organizations 
to  State-financed  developments 
receiving  one  of  the  covered  forms  of 
assistance.  Rent  Supplement  or 
assistance  under  section  236.  To  effect 
this  change,  this  rule  simply  amends  24 
CFR  245.10(a)(3).  In  addition,  this  rule 
technically  corrects  an  error  in  a  legal 
citation  in  24  CFR  245.135(a)(3),  and 
corrects  a  mistaken  cross-reference  to 
"subpart  D"  in  24  CFR  245.10(a)(3), 
replacing  it  with  the  correct  reference  to 
"subpart  E." 

in.  Findings  and  Certifications 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)(UMRA)  establishes  requirements 
for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  This  proposed  rule  does 
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not  impose  any  Federal  mandates  on 
any  State,  local,  or  tribal  governments  or 
the  private  sector  within  the  meaning  of 
theUMRA. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington.  DC  20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  rule  is  exclusively 
concerned  with  the  procedures 
governing  tenant  participation  in 
multifamily  housing  projects  and  would 
have  minimal  economic  impact  on  the 
owners  of  covered  projects.  Although 
the  rule  would  require  that  owners 
permit  tenants  and  tenant  organizers  to 
conduct  reasonable  activities  related  to 
the  establishment  or  operation  of  tenant 
organizations,  it  would  not  impose  any 
affirmative  obligations  on  owners  to 
assist  tenant  organizations  in  the 
conduct  of  these  activities.  For  example, 
the  owners  of  covered  projects  would 
not  be  required  to  contribute, 
economically  or  otherwise,  to  the 
preparation  or  distribution  of  leaflets 
and  other  informational  materials 
developed  by  a  tenant  orgemization. 

The  proposed  rule  would  permit 
tenant  organizations  to  develop 
responses  to  economic  proposals  made 
by  owners,  such  as  rent  increases  and 
major  capital  additions.  While  HUD 
encourages  owners  to  take  these 
responses  into  consideration,  the 


proposed  rule  would  not  require  that 
owners  modify  or  abandon  their 
proposals  based  on  the 
recommendations  made  by  the  tenant 
organization. 

Although  HUD  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
HUD  welcomes  comments  regarding  any 
less  burdensome  alternatives  to  this  rule 
that  will  meet  HUD's  objectives  as 
described  in  this  preamble. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law.  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review"). 
OMB  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action."  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the 
proposed  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the  Rules 
Docket  Clerk.  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC,  20410-0500. 

List  of  Subjects  in  24  CFR  Part  245 

Condominiums,  Cooperatives,  Grant 
programs — housing  and  community 


development.  Loan  programs — housing 
and  community  development.  Low  and 
moderate  income  housing.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements,  Utilities. 

For  the  reasons  discussed  in  this 
preamble,  HUD  proposes  to  amend  24 
CFR  part  245  as  follows: 

PART  245— TENANT  PARTICIPATION 
IN  MULTIFAMILY  HOUSING  PROJECTS 

1.  The  authority  citation  for  24  CFR 
part  245  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715z-lb;  42  U.S.C. 
3535(d). 

2.  Amend  §  245.10,  paragraph  (a)(3)  as 
follows: 

S  245.10    Applicability  of  part. 

(a)*  *  * 

(3)  State  or  local  housing  finance 
agency  project.  The  project  receives 
assistance  under  section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z- 
1)  or  the  Rent  Supplement  Program  (12 
U.S.C.  1701s)  administered  through  a 
State  or  local  housing  finance  agency, 
but  does  not  have  a  mortgage  insured 
under  the  National  Housing  Act  or  held 
by  the  Secretary.  Subject  to  the  further 
limitation  in  paragraph  (b)  of  this 
section,  only  the  provisions  of  subparts 
A.  B  and  C  of  this  part  and  of  subpart 
E  of  this  part  for  requests  for  approval 
of  a  conversion  of  a  project  from  project- 
paid  utilities  to  tenant-paid  utilities  or 
of  a  reduction  in  tenant  utility 
allowances,  apply  to  a  mortgagor  of 
such  a  project; 
***** 

3.  Make  the  following  technical 
correction  to  section  245.135: 

a.  Revise  the  authority  citation  at 
section  245.135(a)(3)  to'read  "24  CFR 
part  24.  subpart  G." 

Dated:  February  28.  2002. 
lohn  C.  Weicher, 

Assistant  Secretary  for  Housing.  Federal 

Housing  Commissioner. 

(FR  Doc.  02-15245  Filed  6-17-02:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  Programs; 
Notice  of  Proposed  Priority;  State 
Program  Improvement  Grant  Program 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priority. 

nummary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  proposes  a  priority  for  the  State 
Program  Improvement  Grant  program 
administered  by  the  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS)  imder  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  as 
amended.  The  Assistant  Secretary  may 
use  this  priority  for  competitions  in 
fiscal  year  2002  and  subsequent  years. 
The  Secretary  takes  this  action  to  focus 
Federal  assistance  on  identified  needs  to 
improve  results  for  children  with 
disabilities.  The  proposed  priority  is 
intended  to  ensure  wide  and  effective 
use  of  program  funds. 
DATES:  We  must  receive  all  comments 
on  the  proposed  priority  on  or  before 
July  18,  2002. 

ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Debra 
Sturdivant.  U.S.  Department  of' 
Education,  400  Maryland  Avenue,  SW., 
room  3527,  Switzer  Building, 
Washington,  DC  20202-2641. 
Comments  may  also  be  sent  through  the 
Internet:  Larry.  Wexler@ed.gov 

You  must  include  the  term  "State 
Improvement  Grant"  in  the  electronic 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Wexler,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
room  3630,  Switzer  Building, 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-5390.  FAX:  (202) 
205-9179.  Internet: 
Larry.  Wexler@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  document  in  an 
alternative  format  [e.g.,  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  To  Comment 

We  invite  you  to  submit  conmients 
regarding  this  proposed  priority. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 


requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  fi-om 
this  proposed  priority.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  proposed  priority  in  room 
3630,  330  C  Street,  SW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schediUe  an  appointment  for 
this  type  of  aid,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

We  will  annoimce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 
This  notice  does  not  solicit  applications. 
In  any  year  in  which  we  choose  to  use 
this  proposed  priority,  we  invite 
applications  through  a  notice  in  the 
Federal  Register.  When  inviting 
applications  we  designate  the  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  of  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2){i));  or  (2)  selecting  an 
application  that  meets  the  priority  over 
an  application  of  comparable  merit  that 
does  not  meet  the  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 


not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other,  applications  (34 
CFR  75.  105(c)(1)). 

General  Requirements 

All  projects  funded  under  the 
proposed  priority  must  make  positive 
efforts  to  employ  and  advance  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  (see 
section  606  of  IDEA).  In  addition,  all 
applicants  and  projects  funded  imder 
the  proposed  priority  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
plaiuiing,  implementing,  and  evaluating 
the  projects  (see  section  661(f)(1)(A)  of 
IDEA)  State  Program  Improvement 
Grants  Program. 

Purpose  of  Program:  The  purpose  of 
the  State  Program  Improvement  Grant 
program  is  to  assist  State  educational 
agencies  and  their  partners  referred  to  in 
section  652(b)  of  IDEA  with  reforming 
and  improving  their  systems  for 
providing  educational,  early 
intervention,  and  transitional  services, 
including  their  systems  for  professional 
development,  technical  assistance,  and 
dissemination  of  knowledge  about  best 
practices,  to  improve  results  for 
children  with  disabilities. 

Priority 

Proposed  Priority — Competitive 
Supplement  to  State  Improvement 
Grants 

Backgroimd 

There  are  currently  36  State 
educational  agencies  that  are  funded 
under  the  State  Improvement  Grant 
program.  These  grants  are  meant  to 
improve  results  for  children  with 
disabilities  by  addressing  personnel 
training  needs  of  States,  as  identified  by 
the  States,  and  have  been  an  example  of 
the  Department's  continuing  effort  to 
improve  educational  opportunities  for 
all  children.  Congress  established  the 
State  Program  Improvement  Grant 
program  when  it  reauthorized  IDEA  in 
1997.  The  money  helps  State 
educational  agencies  reform  their 
systems  for  providing  educational,  early 
intervention  and  transitional  services 
for  children  with  disabilities.  It  also 
supports  technical  assistance  for  local 
schools  and  dissemination  of  knowledge 
about  best  practices.  Seventy-five 
percent  of  each  grant  of  up  to  five  years 
must  be  used  for  professional 
development. 

As  part  of  the  competition,  each  State, 
in  conjunction  with  required  partners, 
including  local  education  agencies  and 
other  State  agencies  that  provide  special 
education  services  (at  its  option  the 
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State  may  also  include  other  partners 
such.as  the  Governor,  parents  of 
children  with  disabilities,  organizations 
representing  individuals  with 
disabilities  and  their  parents,  the  lead 
State  agency  for  part  C  IDEA, 
institutions  of  higher  education  within 
the  State,  etc.),  submitted  improvement 
plans  focused  on  such  areas  as:  (1) 
Training  and  personnel;  (2)  recruitment 
and  retention  of  special  education, 
related  services  and  early  intervention 
staff;  (3)  performance  of  children  with 
disabilities;  and  (4)  improving  overall 
program  effectiveness.  The  States 
receiving  the  grants  have  used  the  funds 
to  implement  the  improvement 
strategies  that  they  proposed  in  their 
plans.  The  Secretary  anticipates  that 
there  will  be  additional  fiscal  year  2001 
funds  available  subsequent  to  making 
awards  under  this  year's  competition. 
To  utilize  additional  funds  that  may 
become  available,  the  Secretary  is 
proposing  to  conduct  a  separate 
competition  under  which  only  grantees 
from  the  FY  1999.  2000  and  2001 
competitions  would  be  eligible. 

Priority 

The  Secretary  proposes  to  establish  a 
priority  to  award  competitive 
supplements  to  State  Improvement 
Grants  awarded  in  1999,  2000,  or  2001 
for  the  purpose  of  enhancing  current 
grant  activities.  Applicants  must 
describe  additional  activities  that 
augment  or  complement  those  goals  and 
activities  that  are  already  being 
implemented  as  part  of  their  State 
Improvement  Grant.  Enhancement 
activities  may  be  simply  an  expansion 
of  activities  already  described  in  the 
narrative  or  they  may  be  new  activities 
that  will  improve  the  quality  of  the 


previously  approved  State  improvement 
grant  tasks.  "The  Secretary  is  particularly 
interested  in  activities  that  focus  on:  (1) 
Retention  and  recruitment  of  highly 
qualified  personnel;  (2)  the  use  of 
research-based  reading  intervention 
strategies;  and  (3)  the  use  of  research- 
based  positive  behavior  supports. 
Projects  must — 

(a)  Enhance  only  those  State 
Improvement  Grant  activities  that  can 
be  shown,  based  on  the  project's  data- 
based  evaluation,  to  have  impacted 
positively  on  the  goal(s)  of  the  project; 

(b)  Incorporate  the  expanded  or  new 
activities  into  the  project's  ongoing 
evaluation  activities; 

(c)  Incorporate  the  expanded  or  new 
activities  into  the  project's  existing 
partnership  agreements;  and 

(d)  Ensure  that  the  State  uses  not  less 
than  75  percent  of  the  funds  (existing 
budget  plus  any  supplemental  funds)  it 
receives  under  the  grant  for  any  fiscal 
year  on  professional  development  and 
training  of  regular  education,  special 
education,  or  related  services  personnel. 
Only  50  percent  of  the  funds  must  be 
used  on  professional  development  if  the 
State  can  demonstrate  to  the  Department 
that  it  has  sufficient  personnel. 

Under  this  priority,  the  Secretary  will 
make,  based  on  available  funds,  up  to  36 
awards  with  a  project  period  of  up  to 
the  amount  of  months  remaining  in  the 
applicant's  current  State  Improvement 
Grant  subject  to  the  requirements  of  34 
CFR  75.253(a)  for  continuation  awards. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 


partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

This  dociunent  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  site:  http:// 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  State  Program  Improvement  Grants 
Program,  84.323A.) 

Program  Authority:  20  U.S.C.  1405, 1461, 
1472,  1474.  and  1487. 

Dated:  June  13,  2002. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  02-15301  Filed  fr-17-02;  8:45  am) 
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40633,  40657 

18... 39668 

20 40128 

223 38459,  39328,  40679 

224 39328 

226 39106,40679 

622 40263 

648 39329 

660 38245,  39330 

679 40680 
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^^^B 

REMINDERS 

Alaska;  fisheries  of 

^^1 

The  items  in  this  list  were 

Exclusive  Economic 

1^1 

editorially  compiled  as  an  aid 

Zone — 

^^B    ^^^^^H 

to  Federal  Register  users. 

Pacific  halibut  and  red 

^^^H 

Inclusion  or  exclusion  from 

king  crab;  comments 

^^H 

this  list  has  no  legal 

due  by  6-27-02; 

^^^^^H 

significance. 

published  5-28-02  (FR 
02-13255] 

RULES  GOING  INTO 

Marine  mammals: 

^^^^^1 

EFFECT  JUNE  18,  2002 

Sea  turtle  conservation — 
Shrimp  trawling 

^^1 

AGRICULTURE 

requirements;  Atlantic 

^^^1 

DEPARTMENT 

waters;  turtle  excluder 

^^H 

Animal  and  Plant  Health 

devices;  com'ments  due 

^^^1 

Inspection  Service 

by  6-24-02;  published 

^^1 

Plant-related  quarantine, 

5-30-02  (FR  02-13564] 

^^^1 

domestic: 

COMMODITY  FUTURES 

^^H 

Pine  shoot  beetle;  published 

TRADING  COMMISSION 

f%  ^^1 

6-18-02 

Commodity  Futures 

S  ^1 

AGRICULTURE 

Modemization  Act; 

^^H 

DEPARTMENT 

implementation: 

^^H 

Farm  Service  Agency 

Trading  facilities  and 

^^^1 

Loan  and  purchase  programs: 

clearing  organizations; 

^^H 

Tobacco;  published  6-18-02 

new  regulatory  framewort^; 

1  H 

ENVIRONMENTAL 

amendments;  comments 

PROTECTION  AGENCY 

due  by  6-25-02;  published 

Air  quality  implementation 

4-26-02  [FR  02-10031] 

1 1 

plans;  approval  and 

DEFENSE  DEPARTMENT 

promulgation;  various 

Acquisition  regulations: 

^^  ^^^H 

States: 

Berry  Amendment; 

7^1 

Georgia;  published  4-19-02 

codification  and 

modifk:ation;  comments 

^^H 

COMMENTS  DUE  NEXT 

due  by  6-25-02;  published 

^1 

WEEK 

4-26-02  (FR  02-10094] 

^^^^^H 

DEFENSE  DEPARTMENT 

^H 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 

1 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Foreign  military  sales 
customer  involvement; 
comments  due  by  6-25- 
02;  published  4-26-02  [FR 
02-10093] 

c  ^1 

Brucellosis  in  cattle  and 

DEFENSE  DEPARTMENT 

b  ■ 

bison- 

Acquisition  regulations: 

Rodeo  bulls:  testing 

Purchases  from  required 

^^^1 

requirement  eliminated; ' 

source;  competition 

^^^1 

comments  due  by  6-24- 

requirements;  comments 

8l 

02;  published  4-25-02 

due  by  6-25-02;  published 

[FR  02-10110] 

4-26-02  (FR  02-10097] 

AGRICULTURE 

DEFENSE  DEPARTMENT 

^^1 

DEPARTMENT 

Federal  Acquisition  Regulation 

^^1 

Rural  Utilities  Service 

(FAR): 

^^M 

Electric  loans: 

Compensation  cost  principle; 

^^H 

RUB  operational  controls: 

comments  due  by  6-24- 

^^H 

exceptions  under  Section 

02;  published  4-23-02  (FR 

^^^1 

306E  of  the  RE  Act; 

02-09665] 

^^^H 

comments  due  by  6-24- 

^^1 

02;  published  5-24-02  [FR 

DEFENSE  DEPARTMENT 

^^1 

02-13102] 

Engineers  Corps 

k  ^^   ^^^^1 

AGRICULTURE 

Natural  disaster  procedures; 

9H 

DEPARTMENT 

preparedness,  response, 

f^^M 

Highly  erodible  land  and 

and  recovery  activities; 

^^H 

wetland  conservation: 

comments  due  by  6-28-02; 

^H 

Categorical  minimal  effect 

published  4-25-02  (FR  02- 

^^1 

exemptions;  comments 

10124] 

^^H 

due  by  6-24-02;  published 

ENVIRONMENTAL 

^^1 

4-23-02  (FR  02-09700] 

PROTECTION  AGENCY 

^^1 

COMMERCE  DEPARTMENT 

Air  pollutants,  hazardous; 

^^H 

National  Oceanic  and 

national  emission  standards: 

^^1 

Atmospheric  Administration 

Metal  fumiture  surface 

^^1 

Fishery  conservation  and 

coating  operations; 

^^1 

management; 

comments  due  by  6-24- 

02;  published  4-24-02  (FFI 
02-07224] 

Miscellaneous  organic 
chemrcal  and  coating 
manufacturing;  comments 
due  by  6-28-02;  published 
5-1-02  [FR  02-10728] 

Municipal  solid  waste 
landfills;  comments  due 
by  6-24-02;  published  5- 
23-02  [FR  02-12845] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  6-28-02;  published  5- 
29-02  [FR  02-13112] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  6-28-02;  published  5- 
29-02  (FR  02-13113] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

6-24-02;  published  5-23- 

02  [FR  02-12839] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

6-24-02;  published  5-23- 

02  [FR  02-12840] 
Colorado;  comments  due  by 

6-24-02;  published  5-23- 

02  [FR  02-12965] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  6- 

28-02;  published  5-29-02 

[FR  02-13246] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by-6- 

28-02;  published  5-29-02 

[FR  02-13247] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maryland;  comments  due  by 
6-27-02;  published  5-28- 
02  [FR  02-13110] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maryland;  comments  due  by 
6-27-02;  published  5-28- 
02  [FR  02-13111] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various  ' 

States: 

Nebraska;  comments  due  by 
6-28-02;  published  5-29- 
02  [FR  02-13248] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Nebraska;  comments  due  by 

6-28-02;  published  5-29- 

02  [FR  02-13249] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  6-24-02;  published 
5-23-02  [FR  02-12837] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  comments 
due  by  6-24-02;  published 
5-23-02  [FR  02-12838] 

Air  quality  planning  purposes; 
designation  of  areas: 
Alaska;  comments  due  by 
6-24-02;  published  5-23- 
02  [FR  02-12966]  ■ 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Land  disposal  restrictions — 

Chemical  Waste 
Management,  Inc., 
Kettleman  City,  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-28-02 
(FR  02-13114] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Land  disposal  restrictions — 
Chemical  Waste 
Management,  Inc., 
Kettleman  City.  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-28-02 
(FR  02-13115] 
Solid  wastes: 
Hazardous  oil-bearing 
secondary  materials  from 
petroleum  refining  industry 
and  other  materials 
processed  in  gasification 
system  to  produce 
synttiesis  gas;  comments 
due  by  6-24-02;  published 
3-25-02  (FR  02-070971 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  6-25- 
02;  published  4-24-02  (FR 
02-10040] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

digital  television  stations;  table 
of  assignments: 
Califomia;  comments  due  by 

6-24-02;  published  5-15- 

02  [FR  02-11980] 
Georgia;  comments  due  by 

6-24-02;  published  5-10- 

02  (FR  02-11672] 
Michigan;  comments  due  by 

6-24-02;  published  5-9-02 

[FR  02-11606] 
New  York;  comments  due 

by  6-24-02;  published  5-9- 

02  (FR  02-11607] 
Texas;  comments  due  by  6- 

24-02;  published  5-9-02 

[FR  02-11609] 

KDERAL  TRADE 
COMMISSION 

felemaritetlng  sales  mle 
User  fees;  comments  due 
by  6-28-02;  published  5- 
29-02  [FR  02-13320] 

GENERAL  SERVICES 
ADMINISTRATION 

federal  Acquisition  Regulation 

(FAR): 

Compensation  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Plant  species  from  Kauai 
and  Niihau,  HI; 


comments  due  by  6-27- 
02;  published  5-28-02 
(FR  02-13189] 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Filing  of  documents  in 
electronic  form  instead  of 
in  paper  form;  comnwnts 
due  by  6-25-02;  published 
4-26-02  (FR  02-10346] 

LABOR  DEPARTMENT 
Mine  Safety  and  HmWi 
Administration 

Coal  mine  and  metal  and 
noometal  mirie  safety  and 
health: 

AstMStos  exposure; 
measuring  and  controtiing; 
public  meetings; 
comments  due  by  6-27- 
02;  published  3-29-02  [FR 
02-07467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Compensation  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  (FR 
02-09665] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Nuclear  Energy  Institute: 
comments  due  by  6-24- 
02;  published  4-8-02  (FR 
02-08386] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Management  transactions; 
Form  8-K  disclosure; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09455] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Boston  HartxH,  Weynrnxith 
Fore  River,  and  Salem 
Hartmr,  MA;  safety  and 
security  zones;  comments 
due  by  6-28-02;  published 
4-29-02  [FR  02-10407] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Lake  Erie,  Perry,  OH; 
security  zone;  comments 
due  by  6-24-02;  published 
5-24-02  [FR  02-13137] 

Regattas  and  marine  parades: 
St.  Mary's  Seahawk  Sprint; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07233] 


Voh/o  Ocean  Race; 
comments  due  by  6-24- 
02;  published  3-26-02  (FR 
02-07232] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airt>us;  comments  due  by  6- 
24-02;  published  5-23-02 
[FR  02-12948] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comnr>ents  due  by 
6-24-02;  published  4-23- 
02  (FR  02-09570] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-25-02;  published  4-26- 
02  [FR  02-10249] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Boeing;  comments  due  by 
6-25-02;  published  4-26- 
02  [FR  02-10244] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Eurocopter  France; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09728] 

Schweizer  Aircraft  Corp.; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09729] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  standards: 
Special  conditions— 
Avidyne  Corp.;  comments 

due  by  6-24-02; 

published  5-24-02  [FR 

02-13131] 
Feurchikj  Domier  GmbH 

Model  728-100  airplane; 

comments  due  by  6-28- 

02;  published  5-14-02 

(FR  02-12023] 
Israel  Aircraft  Industries 

Model  1124  airplane; 

comments  due  by  6-24- 

02;  published  5-24-02 

[FR  02-13132] 


Mirage  PA-46-350P 
airplane;  comments  due 
by  6-24-02;  puttlished 
5-24-02  [FR  02-13133] 
Class  E  airspace;  comments 
due  by  6-27-02;  put>lished 
5-13-02  [FR  02-11775] 
TREASURY  DEPARTMENT 
Fiscal  Service 
MarKetat>le  book-entry 
Treasury  bills,  notes,  and 
t>onds;  net  lor>g  position  ar>d 
application  of  35  percent 
limit;  reporting  requirements; 
comments  due  by  6-28-02; 
published  4-29-02  (FR  02- 
10547] 

TREASURY  DEPARTMENT 
Rscal  Service 

Practice  and  procedure: 
Checks  drawn  on  United 
States  Treasury; 
endorsement  and 
payment;  comments  due 
by  6-24-02;  published  5- 
24-02  (FR  02-13033] 
TREASURY  DEPARTMENT 
Intantal  Revenue  Service 
Income  taxes: 
Basis  of  partner's  interest; 
determination;  comments 
due  by  6-27-02;  published 
3-29-02  (FR  02-07650] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Offioa 
Alternative  Mortgage 
Transaction  Parity  Act; 
preemption;  comments  due 
by  6-24-02:  published  4-25- 
02  [FR  02-10126] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  tt>e  cunent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  corfjunction 
with  "PLUS"  (Public  Laws 
Update  Sennce)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  tfie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indMdual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  tfte  Internet  from 
GPO  Access  at  http:// 
www.accessgpo.gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  available 

S.  1372/P.L.  107-189 

Export-Import  Bahk 
Reauthorization  Act  of  2002 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archiv0s/ 
publaws-l.html  or  send  E-mail 
to  Ilstserv9li8tserv.gsa.gov 
with  the  following  text 
message: 


SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mall.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  eipproxlmately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Fonn 


Order  Procasong  Cods 

*5419 

I I  Yll«S,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  ortlw. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $  - 


International  customers  please  add  25'^. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Pleaie  type  or  print) 


Additional  addres'i/uttcntion  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


CH  VISA       CU  MasterCard  Account 


-D 


Street  address 


City,  Stale.  ZIP  code 


Daytime  phone  including  area  code 


1                                MINI 

(Credit  c-irH  expiration  date  1                     .,j..j."  j.,j|j,,  f 

Purchase  order  number  (optional) 

YF.S     NO 

May  we  make  your  hame/addresKavaUaUe  to  oUier  mailers?      | |  | | 


Authorizing  signature  lo 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  .171954.  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  ovg-  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

•  To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


lRcv.4A2.1| 


r^ 
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Public  Papers 
of  the 
Presidents 
of  the 
United  States 

William  J.  Clinton 

1998 

(Book  I) ISI.OO 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  U) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $66.00 

1996 

(Book  I) J66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) 478.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n)  $63.00 

2000-2001 

(Book  m)  $75.00 

Publuhed  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Adniinistration 

Mail  order  to: 

Siiperintendent  of  Documents 

P.O.  Box  37 1 954.  Pittsburgh,  PA  (b»  mq 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  271,  272, 273,  275,  and  277 
RIN  0584-AC45 

Food  Stamp  Program:  Work  Provisions 
of  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
of  1996  and  Food  Stamp  Provisions  of 
the  Balanced  Budget  Act  of  1997 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  September  3, 1999,  the 
Department  published  an  interim  rule 
(64  FR  48246)  to  implement,  effective 
November  2, 1999,  two  food  stamp 
provisions  of  the  Balanced  Budget  Act 
of  1997  (the  Balanced  Budget  Act).  The 
two  provisions  amended  the  Food 
Stamp  Act  of  1977  (the  Food  Stamp  Act) 
to  enhance  State  flexibility  in  exempting 
portions  of  a  State  agency's  caseload 
from  the  food  stamp  time  limit  and  to 
increase  significantly  the  funding 
available  to  create  work  opportunities 
for  recipients  who  are  subject  to  the 
time  limit.  Comments  were  solicited 
through  November  2, 1999. 

On  December  23, 1999,  the 
Department  published  a  proposed  rule 
(64  FR  72196)  to  amend  Food  Stamp 
Program  (FSP)  regulations  to 
incorporate  the  work  provisions  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA).  This  rule  proposed  making 
significant  changes  to  current  work 
rules,  including  requirements  for  the 
Food  Stamp  Employment  and  Training 
(E&T)  Program  and  the  optional 
workfare  program,  as  well  as 
simplifying  disqualification 
requirements  for  failure  to  comply  with 
work  rules.  Comments  were  solicited 
through  February  22,  2000.  This  rule 
finalizes  both  of  those  rulemakings. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  August  19.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Knaus,  Chief,  Program  Design  Branch, 
Program  Development  Division,  Food 
Stamp  Program,  FNS,  3101  Park  Center 
Drive,  Room  810,  Alexandria,  Virginia, 
(703)  305-2519. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  was  determined  to  be 
economically  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  in  conformance  with 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3105,  subpart  V  and  related 
Notice  (48  FR  29115,  June  24,  1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  "Effective 
Date"  paragraph  of  this  final  rule.  Prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule  or  the  application 
of  its  provisions,  all  applicable 
adminisfrative  procedures  must  be 
exhausted. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Eric  M.  Bost,  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  changes 
will  affect  food  stamp  applicants  and 
recipients  who  are  subject  to  FSP  work 
requirements.  The  rulemaking  also 
affects  State  and  local  welfare  agencies 
that  administer  the  FSP,  to  the  extent 


that  they  must  implement  the 
provisions  described  in  this  action. 

Unfunded  Mandate  Analysis 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA,  the 
Department  generally  must  prepare  a 
written  statement,  including  a  cost 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  UMRA  generally  requires  the 
Department  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  that 
impose  costs  on  State,  local,  or  tribal 
governments  or  to  the  private  sector  of 
$100  million  or  more  in  any  one  year. 
Thus  this  rule  is  not  subject  to  the 
requirements  of  section  202  and  205  of 
UMRA. 

Executive  Order  13132 

Federalism  Summary  Impact  Statemertt 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Where  such  actions 
have  "federalism  implications," 
agencies  are  directed  to  provide  a 
statement  for  inclusion  in  the  preamble 
to  the  regulation  describing  the  agency's 
considerations  in  terms  of  the  three 
categories  called  for  under  section 
(6)(b)(2)(B)  of  Executive  Order  13132. 

Prior  Consultation  With  State  Officials 

Prior  to  drafting  the  rule,  we  received 
input  from  State  and  local  agencies  at 
various  times.  Since  the  FSP  is  a  State 
administered,  Federally  funded 
program,  our  regional  offices  have 
formal  and  informal  discussions  with 
State  and  local  officials  on  an  ongoing 
basis  regarding  program  implementation 
and  policy  issues.  "This  arrangement 
allows  State  and  local  agencies  to 
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provide  feedback  that  forms  the  basis  for 
many  discretionary  decisions  in  this 
and  other  FSP  rules,  hi  addition,  we 
presented  our  ideas  and  received 
feedback  on  program  policy  at  various 
State,  regional,  national,  and 
professional  conferences.  Lastly,  the 
comments  from  State  and  local  ofHcials 
on  both  the  interim  Balanced  Budget 
Act  rule  and  the  proposed  PRWORA 
rule  were  carefully  considered  in 
drafting  this  final  rule. 

Nature  of  Concerns  and  the  Need  To 
Issue  This  Rule 

State  agencies  generally  want  greater 
flexibility  in  their  implementation  of 
FSP  work  requirements  and  in  the 
operation  of  the  E&T  Program.  State 
agencies  have  indicated  that  providing 
them  this  flexibility  would  greatly 
enhance  their  ability  to  more  efficiently 
administer  the  FSP.  They  also  want 
current  rules  streamlined  to  allow  them 
to  conform  to  the  rules  of  other  means 
tested  Federal  programs. 

Extent  To  Which  We  Meet  Those 
Concerns 

FNS  has  considered  the  impact  on 
State  and  local  agencies.  This  rule  deals 
mainly  with  changes  required  by  law 
and  made  effective  in  1996  and  1997. 
The  effects  on  State  agencies  are 
moderate.  While  some  of  the  changes 
result  in  modest  increases  in 
administrative  requirements,  the  overall 
effect  is  to  lessen  the  administrative 
burden  by  providing  increased  State 
agency  flexibility  in  program  operation 
and  by  allowing  State  agencies  to 
streamline  their  program  requirements. 
PRWORA  and  the  Balanced  Budget  Act 
required  most  of  the  changes  made  in 
this  rule  and  the  changes  were  effective 
upon  enactment  of  these  statutes.  FNS 
is  not  aware  of  any  case  where  the 
discretionary  provisions  of  the  rule 
would  preempt  State  law.  In  addition, 
we  are  willing  to  approve  a  waiver  of 
any  discretionary  provision  in  this  rule 
where:  (1)  A  State  agency  can 
demonstrate  that  its  own  procediu«s 
would  be  more  effective  and  efficient; 
(2)  providing  such  a  waiver  would  not 
result  in  a  material  impairment  of  any 
statutory  or  regulatory  rights  of 
participants  or  potential  participants; 
and  (3)  it  would  otherwise  be  consistent 
with  the  waiver  authority  set  out  at  7 
CFR  272.3(c). 

Regulatory  Impact  Analysis 

Costs/Benefits 

There  are  no  new  effects  of 
implementing  the  work-related 
provisions  of  PRWORA  on  food  stamp 
recipients.  The  Regulatory  impact 


analysis  associated  with  the  proposed 
PRWORA  rule,  published  December  23, 

1999  (64  FR  72201-72202),  contains  the 
expected  impact  of  those  provisions. 
State  agencies  have  already 
implemented  those  changes  and  no 
further  impact  is  expected  following 
publication  of  this  final  rule.  Other  than 
the  effects  of  eliminating  the  maximum 
slot  reimbursement  rates,  there  are  no 
new  effects  of  implementing  the  work- 
related  provisions  of  the  Balanced 
Budget  Act.  The  Regulatory  Impact 
Analysis  associated  with  the  interim 
final  Balanced  Budget  Act  rule, 
published  September  3,  1999  (64  FR 
48252-48254).  contained  the  expected 
impact  of  the  provisions,  which  State 
agencies  have  already  implemented. 
The  provision  to  eliminate  the 
maximum  slot  reimbursement  rate  is 
expected  to  increase  Food  Stamp 
Program  expenditiu^s  by  a  range  of 
$25.3  million  to  $62.0  million, 
depending  on  State  agency  actions,  over 
the  period  FY  2002-FY  2012. 

Need  for  Action — Food  Stamp 
Provisions  of  the  Balanced  Budget  Act 
of  1997 

We  believe  that  the  regulatory  effect 
of  removing  the  maximum  slot  rates  will 
have  very  little  effect  on  State  agencies' 
overall  E&T  spending  patterns,  which 
currently  fall  into  foin  categories:  (1) 
The  12  alternative  reimbursemeiit  State 
agencies  currently  not  bound  by 
reimbursement  rates  as  long  as  they 
provide  work  slots  to  all  ABAWDs 
willing  to  comply  with  the  work 
requirements.  Data  from  the  FNS-583 
report  indicate  that  if  they  had  been 
subject  to  the  rates,  they  would  have 
overspent  the  maximum  slot  rates  by 
some  47  percent  in  FY  2000.  (2)  Another 
12  State  agencies  that  reported  spending 
over  their  maximum  slot  rates  in  FY 

2000  and  were  reimbursed  for  50 
percent  of  the  amount  they  overspent 
from  Federal  funds.  The  FY  2000  FNS- 
583  reports  indicate  that  these  State 
agencies  overspent  the  maximum  slot 
rates  by  17  percent  that  year.  (3) 
Another  seven  State  agencies  spending 
at  maximum  slot  rates.  (4)  The  22  State 
agencies  that  spent  under  the  slot  rates 
in  FY  2000. 

We  assiune  that  both  the  alternative 
reimbursement  State  agencies  and  the 
State  agencies  that  have  spent  under 
their  slot  rates  will  not  change  their 
spending  patterns.  Because  aJtemative 
reimbursement  State  agencies'  spending 
was  not  limited  by  the  maximum  slot 
rates,  their  spending  is  not  expected  to 
change  with  the  elimination  of  those 
rates.  Likewise,  removing  the  slot  rates 
will  have  no  impact  those  State  agencies 


spending  under  their  maximum  slot 
rates. 

Removing  the  slot  rates  could  affect 
the  remaining  19  State  agencies  that 
either  spent  over  or  exactly  at  their  slot 
rates  in  a  number  of  ways.  The  Federal 
government  reimbursed  State  agencies 
that  had  already  spent  over  their  slot 
rates  for  50  percent  of  the  cost,  which 
was  some  $1.4  million  in  2000.  If  slot 
rates  are  removed,  and  these  State 
agencies  do  not  change  their  spending 
patterns,  all  of  the  cost  would  be 
covered  by  100  percent  Federal  funds. 
The  increase  in  costs  to  the  Federal 
government  could  be  an  additional  $1.5 
million.  If  these  State  agencies  were  to 
increase  their  spending  from  1 7  percent 
reported  by  States  that  overspent  the 
maximum  slot  rates  to  the  47  percent 
that  the  alternative  reimbursement  State 
agencies  spent  in  2000,  the  additional 
Federal  cost  could  be  as  much  as  $3.6 
million. 

If  slot  rates  are  removed,  we  assume 
that  State  agencies  that  currently  spend 
at  100  percent  of  their  slot  rates  might 
increase  their  spending  in  one  of  two 
ways:  either  by  the  17  percent  level  of 
the  other  State  agencies  that  overspent, 
or  by  the  47  percent  over  the  maximum 
slot  rates  that  the  alternative 
reimbursement  State  agencies  spent.  If 
they  were  to  do  the  former,  the 
additional  Federal  cost  could  be  slightly 
over  one-half  million  dollars;  if  they 
were  to  do  the  latter,  that  cost  increases 
to  $1.5  million. 

The  total  cost  in  FY  2003  ranges  from 
$2.3  million  if  State  agencies  increase 
their  spending  to  117  percent  of  the 
maximum  to  $5.6  million  if  they 
increase  their  spending  to  147  percent 
of  the  maximum.  Allowing  for  inflation, 
the  10-year  cost  ranges  from  $25.3  to 
$62  million. 

Need  for  Action — Work  Provisions  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 

This  action  is  needed  to  implement 
the  work  provisions  of  Pub.  L.  104-193, 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PkWORA).  These  provisions:  (1) 
Establish  new  disqualification  penalties 
for  noncompliance  with  FSP  work 
requirements;  (2)  permit  certain  State 
agencies  to  lower  the  age  at  which  a 
child  exempts  a  parent  or  caretaker  from 
food  stamp  work  rules;  (3)  revise  and 
streamline  the  E&T  Program;  (4)  provide 
State  agencies  the  option  of  using  a 
household's  food  stamp  benefits  to 
subsidize  a  job  for  a  household  member 
participating  in  a  work  supplementation 
or  support  program;  and  (5)  permit 
qualifying  States  to  provide  certain 
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households  with  cash  in  lieu  of  food 
stamps. 

Benefits 

State  agencies  will  benefit  from  the 
provisions  of  this  rule  because  they 


streamline  FSP  work  requirements,  programs.  Removing  the  maximum  slot 

simplify  the  disqualification  rates  will  benefit  States  by  enhancing 

requirements  for  failure  to  comply  with  administrative  simplification  and 

work  rules,  and  provide  greater  increasing  program  access  to  greater 

flexibility  for  State  agencies  to  operate  numbers  of  recipients, 
their  employment  and  training 


Impact  of  Removing  Maximum  Reimbursement  Rates  Fiscal  years  2003 — 2012 

(Dollars  in  millions) 


10 


11       12 


03-12 


nSCALYEAR  03       04       05       06       07       08       09 

For  States  spending  over 
max  slot  rates  in  FY  2000: 

If  no  change  in  spending 

(already  at  17%)  $1.7    $1.7    $1.7    $1.8    $1.8    $1.9    $1.9    $2.0    $2.0    $2.1        $18.6 

If  spending  increases 

47%  over  max  slot  rates         $3.9    $  4      $  4      $4.2    $4.3    $4.4    $4.5    $4.6    $4.7    $4.8        $43.4 


For  States  spending  at 
max  slot  rates  in  FY  2000: 

If  spending  increases 
by  17% 

If  spending  increases 
by  47% 


Total  if  spending  is 
1.17%  of  maximum 
Total  if  spending  is 
1.47%  of  maximum 


$.6  $.6  $.6  $.6  $.7  $.7  $.7  $.7  $.7  $.8  $6.7 

$1.7  $1.7  $1.7  $1.8  $1.8  $1.9  $1.9  $2.0  $2.0  $2.1  $18.6 

$2.3  $2.3  $2.3  $2.4  $2.5  $2.6  $2.6  $2.7  $2.7  $2.9  $25.3 

$5.6  $5.7  $5.7  $6.0  $6.1  $6.3  $6.4  $6.6  $6.7  $6.9  $62.0 


Paperwork  Reduction  Act 

This  final  rule  contains  information 
collections  which  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U.S.C.  3507). 

The  reporting  and  recordkeeping 
bindens  associated  with  the  15  percent 
exemption  and  the  increased  funding 
for  State  E&T  programs  authorized  by 
the  Balanced  Budget  Act  and  addressed 
in  this  rule  necessitated  a  revision  to  a 
previously  approved  information 
collection  activity,  the  Employment  and 
Training  Program  Report  (FNS-583), 
approved  under  0MB  No.  0584-0339. 
Because  the  Balanced  Budget  Act 
mandated  implementation  of  the  food 
stamp  provisions  addressed  in  this  rule 
effective  October  1,  1997,  without 
regard  to  whether  regulations  were 
promulgated  to  implement  them,  FNS 
submitted  an  emergency  request  to  OMB 
on  February  17, 1998,  to  revise  the 
information  collection  for  the  FNS-583 
form  to  reflect  the  requirements  of  the 
statute.  FNS  estimated  the  total  annual 
burden  hours  associated  with  the 
revised  FNS-583  to  be  195,363  hours— 
182,643  horns  for  the  work  registration 
process,  2,762  hours  for  the  15  percent 


ABAWD  exemption,  and  9,958  hours  for 
the  E&T  funding  requirements.  OMB 
approved  the  burden  estimate  for  the 
revised  form  for  six  months,  with  an 
expiration  date  of  August  31, 1998. 

On  April  27, 1998,  FNS  issued  a 
notice  in  the  Federal  Register  (63  FR 
20567)  describing  in  detail  the  revised 
collection  of  information  and  requesting 
comments.  FNS  received  no  comments 
from  the  general  public  or  other  public 
agencies  about  the  information 
collection. 

On  September  23,  1998,  FNS  received 
an  extension  of  OMB's  approval  of  the 
revised  burden  estimate  for  the  FNS- 
583  through  September  30,  2001. 

On  June  8,  2001,  FNS  issued  a  notice 
in  the  Federal  Register  (66  FR  30877) 
inviting  the  general  public  and  other 
public  agencies  to  comment  on  the 
proposed  extension  of  the  information 
collection  previously  approved.  FNS 
received  one  comment,  which  suggested 
that  FNS  provide  State  agencies  the 
means  to  electronically  submit  their 
FNS-583  reports,  and  that  FNS  create 
an  online  help  system  with  detailed 
instructions  for  completing  the  form.  No 
action  was  necessary  because  State 
agencies  already  have  the  ability  to 
submit  their  FNS-583  reports 


electronically  via  the  Food  Stamp 
Program  Integrated  Information  System 
(FSPIIS).  Additionally,  FSPIIS  contains 
a  through  help  system,  recently  revised, 
which  provides  detailed  instructions  for 
completing  each  area  of  the  FNS-583. 

On  September  12,  2001,  FNS 
submitted  to  OMB  a  request  to  approve 
a  revised  total  annual  burden  of  190,541 
hours  associated  with  the  FNS-583:.  (1) 
84,657  horns  for  household  members 
participating  in  the  work  registration 
process;  (2)  42,328  hours  maintaining 
data  on  work  registration;  (3)  708  hours 
tracking  the  numbers  of  ABAWDs 
exempted  under  the  1 5  percent 
exemption  allowance;  (4)  60,800  hours 
recording  ABAWD  E&T  activities;  and 
(5)  2,048  hours  compiling  and  recording 
data  on  the  FNS-583. 

On  December  21,  2001,  OMB 
approved  an  extension  of  OMB  No. 
0584-0339  through  December  31,  2004. 

Sections  272.2  and  273.7  contain 
information  collection  requirements. 
The  Food  and  Nutrition  Service 
submitted  a  copy  of  this  section  to  OMB 
for  its  review. 

The  regulations  at  7  CFR  272.2  require 
that  State  agencies  plan  and  budget 
program  operations  and  establish 
objectives  for  each  year.  Section  273.7 
contains  requirements  for  the  State 
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Employment  and  Training  Plan,  one  of 
the  required  planning  documents.  In  the 
interest  of  State  flexibility,  the 
PRWORA  provisions  ad(kessed  in  this 
rule  deleted  State  E&T  planning 
requirements  for  describing  the 
intensity  of  E&T  services,  conciliation 
procedures,  and  Statewide  limits  for 
dependent  care  reimbursements,  while 
adding  the  requirement  that  State 
agencies  provide  a  description  of  their 
meuidatory  disqualification  procedures 
and  periods  for  noncompliance  with 
FSP  work  requirements. 

The  respondents  are  53  State  agencies 
and  they  are  required  to  respond  once 
a  year.  It  is  estimated  that  the  total 
annual  reporting  burden  is  3,768  hours. 

The  PRwORA  provisions  addressed 
in  this  rule  deleted  reporting  burdens  in 
the  interest  of  State  flexibility,  while 
adding  a  new  burden  associated  with 
each  State  agency's  mandatory 
disqualification  procedures.  Thus,  the 
overall  reporting  and  recordkeeping 
burden  for  this  proposed  information 
collection  is  unchanged. 

PRWORA  provided  State  agencies  the 
option  of  implementing  work 
supplementation  or  support  programs. 
In  these  programs  the  cash  value  of 
public  assistance  benefits,  plus  food 
stamps,  is  provided  to  an  employer  as 
a  wage  subsidy  to  be  used  for  hiring  and 
employing  public  assistance  recipients. 
This  rule  proposes  to  add  the  work 
supplementation  or  support  plan,  as 
required  at  §  273.7(1)(1),  to  the  planning 
requirements  at  7  CFR  272.2. 

The  potential  respondents  are  any  of 
the  53  State  agencies  that  may  opt  to 
initiate  a  work  supplementation  or 
support  program.  The  one-time  burden 
associated  with  a  State  agency  creating 
a  plan  for  a  work  supplementation  or 
support  program  is  estimated  to  be  100 
hours.  However,  since  no  State  agency 
has  opted  to  initiate  a  work 
supplementation  or  support  program 
since  the  enactment  of  PRWORA.  it  is 
anticipated  that  this  provision  will  not 
change  the  burden  associated  with  this 
information  collection. 

In  the  proposed  rule  dated  December 
23,  1999  (64FR72196)  at  page  72209, 
FNS  solicited  comments  from 
organizations  and  individuals  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  the  information  to 
be  collected;  (c)  ways  to  enhance  the 
quality,  usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


ways  to  minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  were  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention  Desk  Officer  for  the  Food  and 
Nutrition  Service. 

The  comment  period  closed  February 
22,  2000.  OMB  did  not  receive  any 
conunents  concerning  the  proposed 
information  collection  requirement. 

The  information  collection 
requirements  contained  in  this  rule  are 
ciurently  approved  imder  OMB  control 
number  0584-0339.  FNS  is  in  the 
process  of  revising  these  requirements 
with  the  intent  of  reducing 
administrative  biuden  and 
accommodating  the  elimination  of  the 
maximum  slot  reimbursement  rate.  FNS 
plans  to  request  OMB  approval  of  these 
revisions  after  soliciting  public 
comment  via  a  Federal  Register  notice. 

Background 

In  August  1996,  President  Clinton 
signed  into  law  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  or  PRWORA 
(Pub.  L.  104-193).  PRWORA— popularly 
known  as  "welfare  reform" — contained 
several  FSP  work-related  provisions  that 
strengthen  work  requirements,  promote 
personal  responsibility,  streamline  E&T 
requirements,  and  greatly  increase  State 
flexibility. 

Section  815  of  PRWORA  dealt  with 
disqualification  for  noncompliance  with 
FSP  work  requirements.  It  added  to  the 
list  of  ineligible  individuals  at  section 
6(d)(1)  of  the  Food  Stamp  Act  those 
who:  (1)  Refuse  without  good  cause  to 
provide  sufficient  information  to  allow 
a  determination  of  their  employment 
status  or  job  availability;  (2)  voluntarily 
and  without  good  cause  quit  their  job 
(previously  limited  to  heads  of 
households);  (3)  voluntarily  and  without 
good  cause  reduce  their  work  effort  and, 
after  the  reduction,  work  less  than  30 
hours  a  week;  and  (4)  fail  to  comply 
with  the  workfare  rules  in  section  20  of 
the  Food  Stamp  Act  (7  U.S.C.  2029). 
Section  815  removed  the  requirement 
that  the  entire  food  stamp  household  be 
disqualified  if  the  head  of  the  household 
is  disqualified.  Instead,  it  provided 
States  the  option  to  disqualify  the  entire 
household  if  the  head  of  the  household 
is  disqualified.  Section  815  established 
new  mandatory  minimiun 
disqualification  periods  for  individuals 
who  fail  to  comply  with  work 


requirements.  It  required  the  Secretary  • 
of  Agriculture  (the  Secretary)  to 
determine  the  meanings  of  good  cause, 
voluntary  quit,  and  reduction  of  work 
effort.  It  required  States  to  determine: 
(1)  The  meaning  of  other  terms  related 
to  FSP  work  requirements;  (2)  the 
procedures  for  determining  compliance 
with  work  requirements;  and  (3) 
whether  an  individual  is  actually 
complying  with  work  requirements. 
Lastly,  Section  815  specified  that  States 
may  not  use  meanings,  procedures,  or 
determinations  that  are  less  restrictive 
on  food  stamp  recipients  than 
comparable  meanings,  procedures,  or 
determinations  are  on  recipients  of 
assistance  imder  State  programs  funded 
under  title  IV-A  of  the  Social  Security 
Act  (title  IV-A)  (42  U.S.C.  601  et  seq). 

Section  817  of  PRWORA  streamlined 
E&T  administrative  requirements  for 
States  by:  (1)  Requiring  E&T 
components  to  be  delivered  through  a 
statewide  workforce  development 
system,  if  available;  (2)  expanding  the 
existing  State  option  to  apply  E&T 
requirements  to  applicants  (previously 
limited  to  job  search);  (3)  eliminating 
the  requirement  that  job  search 
components  be  comparable  with  those 
operated  imder  title  IV-A;  (4)  removing 
requirements  for  work  experience 
components  that  mandated  they  serve  a 
useful  public  service  and  that  they  use 
a  participant's  prior  training, 
experience,  and  skills;  (5)  removing 
specific  Federal  rules  as  to  States' 
authority  to  exempt  categories  of 
individuals  and  iftdividuals  from  E&T 
requirements,  as  well  as  removing  the 
requirement  that  such  exemptions  be 
evaluated  no  less  often  than  at  each 
certification  or  recertification  of  the 
affected  food  stamp  case;  (6)  deleting 
outdated  language  concerning 
applications  by  States  to  provide 
priority  service  to  volimteer  E&T 
participants;  (7)  removing  the 
requirement  that  States  permit,  to  the 
greatest  practicable  extent,  work 
registrants  exempted  from  E&T,  as  well 
as  E&T  participants  who  comply  with  or 
are  in  the  process  of  complying  with 
program  requirements,  to  participate  in 
E&T,  while  maintaining  the  States' 
option  to  permit  voluntary 
participation;  (8)  removing  the 
requirement  for  conciliation  procedures 
to  resolve  disputes  involving 
participation  in  E&T;  (9)  removing  the 
requirement  that  States'  limits  for 
payments  or  reimbursements  of 
dependent  care  expenses  to  E&T 
participants  must  be  at  least  as  high  as 
the  FSP  dependent  care  deduction  cap; 
(10)  removing  the  requirements  for  E&T 
performance  standards;  (11)  adding  the 
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provision  that  the  amount  of  funds 
States  use  to  provide  E&T  services  to 
participants  receiving  benefits  under  a 
State  program  funded  under  title  IV-A 
I  caimot  exceed  the  amount  of  funds,  if 
j  any,  States  used  in  fiscal  year  (FY)  1995 
to  provide  E&T  services  to  participants 
who  were  receiving  benefits  under  title 
rV-A;  and  (12)  removing  the  Secretary's 
authority  to  withhold  funds  from  States 
for  failiue  to  comply  without  good  cause 
j  with  E&T  requirements. 
I     Three  other  PRWORA  provisions 
I  added  new  language  to  the  Food  Stamp 
I  Act.  Section  816  permitted  certain 
I  States  to  lower  the  age  at  which  a  child 
;  exempts  a  parent/caretaker  from  food 
I  stamp  work  rules.  Section  849  provided 
I  States  the  option  of  using  a  household's 
food  stamp  benefits  to  subsidize  a  job 
for  a  household  member  participating  in 
a  work  supplementation  program. 
Section  852  permitted  qualifying  States 
to  provide  certain  households  with  cash 
in  lieu  of  food  stamps. 

Additionally,  PRWORA  made 
significant  changes  to  the  workfare 
provisions  at  section  20  of  the  Food 
Stamp  Act.  It  removed  the  States'  ability 
to  comply  with  section  20  by  operating 
a  workfare  program  under  title  IV-A.  It 
removed  the  provision  that  permitted 
States  to  combine  the  value  of  a 
household's  food  stamp  allotment  with 
the  value  of  assistance  received  by  the 
household  from  a  program  under  title 
rV-A  in  order  to  determine  the  niunber 
of  monthly  hours  of  participation 
required  of  those  households  in  a  title 
IV-A  commimity  work  experience 
program.  Lastly,  it  eliminated 
disqualification  provisions  specific  to 
the  optional  workfare  program  and 
incorporated  noncompliance  with 
workfare  into  the  disqualification 
provisions  governing  noncompliance 
with  FSP  work  requirements. 
•    PRWORA  also  contained  major 
changes  in  the  requirements  for  Federal 
financial  participation  in  the  E&T 
program.  Subsequently,  the  Balanced 
Budget  Act  further  amended  those 
requirements. 

On  August  5,  1997,  the  President 
signed  into  law  the  Balanced  Budget 
Act.  The  Balanced  Budget  Act  included 
two  provisions  addressed  in  this  final 
rule.  The  first  provision  provided  State 
agencies  the  authority  to  exempt  up  to 
15  percent  of  a  State  agency's  caseload 
that  is  subject  to  the  food  stamp  time 
limit  at  section  6(o)(2)  of  the  Food 
Stamp  Act  of  1977.  The  second 
provision  provided  additional  funding 
for  administration  of  the  E&T  Program. 
The  Department  received  a  comoined 
total  of  234  comments  from  eleven 
commenters  on  the  interim  Balanced 
Budget  Act  rule  and  24  commenters  on 


the  proposed  PRWORA  rule.  The 
Department  is  grateful  to  each 
commenter  for  taking  the  time  and  effort 
to  respond. 

We  carefully  reviewed  and  considered 
each  conunent  while  preparing  this  final 
rule  for  publication.  We  have  addressed 
significant  comments  received  in 
response  to  the  regulatory  changes 
proposed  in  the  interim  and  proposed 
rulemakings.  We  will  not  address 
comments  that  were  not  germane  to  the 
amendments  to  the  Food  Stamp  Act 
contained  in  PRWORA  and  the 
Balanced  Budget  Act  or  to  resulting 
changes  to  the  Federal  regulations 
contained  in  the  proposed  rule.  A 
number  of  comments  supported  our 
proposed  changes.  However,  we  will  not 
discuss  those  in  great  detail. 

Provisions  of  the  interim  and 
proposed  rulemakings  that  received  no 
comment  are  not  addressed  in  this  rule. 
Those  provisions  are  adopted  as  final 
without  change.  For  an  explanation  of 
those  provisions,  please  refer  to  the 
interim  and  proposed  rulemakings. 

Program  Work  Requirements 

Current  regulations  at  7  CFR  273.7 
require  that  all  physically  and  mentally 
fit  food  stamp  recipients  over  the  age  of 
15  and  imder  the  age  of  60  who  are  not 
otherwise  exempted  be  registered  for 
work  by  the  State  agency  at  the  time  of 
application  and  once  every  12  months 
thereafter.  Work  registrants  are  required 
to  participate  in  an  E&T  program  if 
assigned  by  the  State  agency,  provide 
information  regarding  employment 
status  and  availability  for  work,  report 
to  an  employer  if  referred,  and  accept  a 
bona  fide  offer  of  suitable  employment 
at  a  wage  no  less  than  the  applicable 
State  or  Federal  minimum  wage, 
whichever  is  highest. 

Failure  to  meet  these  requirements 
without  good  cause  results  in  a  2 -month 
disqualification.  If  the  noncompliant 
individual  is  the  head  of  the  household, 
the  entire  household  is  disqualified  for 
two  months.  Otherwise,  only  the 
individual  is  disqualified. 

Additionally,  if  the  head  of  the 
household  voluntarily  quits  a  job  of  20 
or  more  hours  a  week,  without  good 
cause.  60  days  or  less  prior  to  applying 
for  food  stamps,  or  at  any  time 
thereafter,  the  entire  household  is 
disoualified  for  90  days. 

Eligibility  may  be  reestablished  by  the 
household  during  a  disqualification 
period  if  the  head  of  the  household 
becomes  exempt  from  the  work 
registration  requirement,  is  no  longer  a 
member  of  the  household,  or  complies 
with  the  requirement  in  question. 
Disqualified  individuals  may  reestablish 
eligibility  by  becoming  exempt  ft'om  the 


work  registration  requirement  or  by 
complying  with  the  requirement  in 
question. 

Certain  food  stamp  recipients  are 
exempt  from  work  registration 
requirements.  Among  these  exempt 
individuals  are  those  currently  subject 
to  9nd  complying  with  a  work 
registration  requirement  under  title  IV- 
A  or  the  Federal-State  unemployment 
compensation  system.  If  these 
individuals  fail  to  comply  with  any 
work  requirement  to  which  they  are 
subject  that  is  comparable  to  a  FSP  work 
requirement,  they  are  subject  to 
disqualification. 

In  accordance  with  section  815  of 
PRWORA,  which  contains  amendments 
to  section  6(d)(1)  of  the  Food  Stamp  Act, 
the  rulemaking  proposed  several 
changes  to  current  regulations.  In  this 
rule  we  are  addressing  only  those 
proposed  changes  that  received 
comment.  Provisions  of  the  proposed 
rulemaking  that  received  no  comment 
are  adopted  as  final  without  change. 

Work  Registrant  Requirements 

The  current  regulation  at  7  CFR 
273.7(a)  contains  the  work  registration 
requirement  for  nonexempt  food  stamp 
household  members. 

Current  regulations  at  7  CFR  273.7(e) 
list  the  responsibilities  and 
requirements  for  work  registrants. 

Current  regulations  at  7  CFR  273.22 
contain  FSP  workfare  participation 
requirements  for  households.  7  CFR 
273.22(f)(6)  provides  for  penalties  for 
failure  to  comply  with  workfare 
requirements. 

Section  815  of  PRWORA  aligned 
workfare  penalties  with  other  work 
penalties.  It  amended  section  20  of  the 
Food  Stamp  Act  by  removing  workfare 
disqualification  provisions,  and  further 
amended  section  6(d)(1)  by  including 
refusal  without  good  cause  to  comply 
with  section  20  of  the  Food  Stamp  Act 
as  a  reason  for  disqualification. 

The  Department  proposed  to  amend  7 
CFR  273.22(f)  by  removing  paragraph 
(6),  Failure  to  Comply,  and  to  amend  7 
CFR  273.7(e)  by  adding  as  a  work 
registrant  requirement  participation  in  a 
workfare  program  if  assigned. 

The  Department  further  proposed  to 
incorporate  the  work  registrant 
requirements  listed  in  7  CFR  273.7(e) 
into  7  CFR  273.7(a),  redesignate  it  7  CFR 
273.7(a)(1)  and  rename  it  work 
requirements. 

The  Department  also  proposed  to 
incorporate  the  participation 
requirements  for  strikers  listed  in  7  CFR 
273. 7(j);  the  requirements  for 
registration  of  certain  PA,  GA,  and 
refugee  households  listed  in  7  CFR 
273. 7(k);  and  the  provisions  for 
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applicants  applying  for  SSI  and  food 
stamps  under  §273. 2(k)(l)(i),  listed  in  7 
CFR  273.7(1),  into  7  CFR  273.7(a),  and 
redesignate  them  7  CFR  273.7(a)(4), 
(a)(5),  and  (a)(6)  respectively. 

Lastly,  the  Department  proposed  to 
make  the  following  changes  to  7  CFR 
273.7:  (1)  Redesignate  the  current 
provisions  at  7  CFR  273.7(f),  (g),  (h),  (i), 
(m),  and  (n)  as  7  CFR  273.7(e),  (f),  (g). 
(h),  (i),  and  (j)  respectively;  (2)  delete 
the  ciurent  provisions  at  7  CFR  273.7(o) 
and  (p)  and  add  new  provisions, 
designated  7  CFR  273. 7(k)  and  (1);  (3) 
redesignate  the  provisions  for  the 
optional  workiare  program  at  273.22  as 
7  CFR  273.7(m);  and  (4)  remove  7  CFR 
273.22. 

Three  commenters  questioned  the 
language  in  sections  273.7(a)(l){ii)  and 
273.7(a)(l)(iii)  that  requires  each 
household  member  not  exempt  from 
Program  work  requirements  to 
participate  in  an  E&T  program  or  in  an 
optional  workfare  program  if  assigned 
by  the  State  agency,  to  the  extent 
required  by  the  State  agency.  The 
commenters  believe  the  language  further 
empowers  State  agencies  to  create 
definitions  related  to  work 
requirements. 

Section  815  of  PRWORA  added  the 
phrase  "to  the  extent  required  by  the 
State  agency"  to  the  E&T  participation 
requirement  contained  in  section 
6(d)(l)(A)(ii)  of  the  Food  Stamp  Act.  Its 
purpose  is  to  emphasize  State  agency 
flexibility  in  setting  participation 
requirements  for  E&T  program 
components,  within  the  limits  specified 
in  the  Food  Stamp  Act.  The  Department 
has  no  discretion  to  remove  this  phrase 
from  the  E&T  participation  requirement. 
However,  we  agree  that  adding  such 
language  to  the  workfare  program 
participation  requirement  at 
273.7(a)(l)(iii)  could  result  in  a  State 
agency  inadvertently  assigning  food 
stamp  household  members  to 
participate  in  workfare  beyond  the 
maximum  legal  limit  of  the  number  of 
hours  resulting  from  dividing  the  value 
of  the  household's  monthly  food  stamp 
allotment  by  the  higher  of  the  Federal  or 
applicable  State  minimum  wage.  In  this 
final  rulemaking  we  are,  therefore, 
removing  the  phrase  "to  the  extent 
required  by  the  State  agency"  from 
section  273. 7(a)(l)(iii). 

No  further  coinments  germane  to  the 
proposed  changes  were  received.  With 
the  change  noted  above,  the  Department 
is  adopting  in  this  final  nilemaldng  the 
revisions  as  proposed. 

.Administrative  Responsibilities 

Current  regulations  at  7  CFR  273.7(m) 
assign  to  State  agencies  the 
responsibility  for  determining  the 


existence  of  good  cause  in  instances 
when  an  individual  fails  or  refuses  to 
comply  with  FSP  work  requirements.  7 
CFR  273. 7(n)  assigns  to  State  agencies 
the  responsibility  for  determining 
whether  or  not  a  voluntary  quit 
occurred. 

Section  815  of  PRWORA  amended  the 
Food  Stamp  Act  by  adding  a  new 
provision,  section  6(d)(1)(D), 
Administration.  Section  6(d)(1)(D) 
assigned  to  the  Secretary  responsibility 
for  determining  the  meanings  of  "good 
cause,^  "voluntary  quit,"  and 
"reduction  of  work  effort,"  and  assigned 
to  State  agencies  the  responsibility  for 
determining:  (1)  The  meaning  of  all 
other  terms  relating  to  work 
requirements;  (2)  the  procedures  for 
determining  whether  an  individual  is  in 
compliance  with  work  requirements; 
and  (3)  whether  an  individual  is 
actually  in  compliance  with  work 
requirements. 

However,  section  6(d)(1)(D)  prohibits 
State  agencies  from  assigning  a 
meaning,  procedure,  or  determination 
that  is  less  restrictive  on  food  stamp 
recipients  than  a  comparable  meaning, 
procedure,  or  determination  under  a 
State  program  funded  under  title  IV-A. 

The  Department  proposed  to  amend  7 
CFR  273.7(a)  by  assigning  to  FNS  the 
responsibility  for  determining  the 
meaning  of  "good  cause,"  "volimtary 
quit,"  and  "reduction  of  work  effort"  in 
regard  to  FSP  work  requirements.  The 
Department  further  proposed  to  amend 
7  CFR  273.7(a)  by  assigning  to  the  State 
agency  responsibility  for  determining 
the  meaning  of  all  terms  related  to  FSP 
work  requirements;  for  establishing  the 
procedures  for  determining  whether  an 
individual  is  in  compliance  with  work 
requirements;  and  for  determining 
whether  an  individual  is  in  actual 
compliance  with  work  requirements. 
The  State  agency  may  not  use  a 
meaning,  procedure,  or  determination 
that  is  less  restrictive  on  food  stamp 
recipients  than  a  comparable  meaning, 
procediue,  or  determination  is  on 
recipients  of  a  State  program  funded 
under  tide  IV-A.  The  Department 
proposed  to  incorporate  these 
provisions  in  new  paragraphs,  7  CFR 
273.7(a)(2)  and  7  CFR  273.7(a)(3) 
respectively. 

Three  conunenters  recommended 
that,  for  clarity,  we  cross-reference  the 
subparagraphs  of  273.7  that  contain  the 
good  cause,  voluntary  quit,  and 
reduction  of  work  effort  provisions.  The 
Department  has  added  the  cross- 
references  to  the  final  rule.  Otherwise, 
the  Department  is  adopting  in  this  final 
rulemaking  the  revisions  as  proposed. 


Household  Ineligibility 

Current  regulations  at  7  CFR 
273.7(g)(1)  require  that  an  individual, 
other  than  the  head  of  household,  who 
fails  or  refuses  without  good  cause  to 
comply  with  FSP  work  requirements  be 
disqualified  from  participation. 
However,  if  the  head  of  household  fails 
or  refuses  without  good  cause  to 
comply,  the  entire  household  must  be 
disqualified. 

Section  815  of  PRWORA  amended 
section  6(d)(1)  of  the  Food  Stamp  Act  by 
removing  the  requirement  that  the  entire 
household  be  disqualified  if  the  head  of 
the  household  fails  or  refuses  without 
good  cause  to  comply.  Instead,  section 
815  provided  State  agencies  the  option 
to  disqualify  the  entire  household  if  the 
head  of  household  fails  or  refuses 
without  good  cause  to  comply  with 
work  requirements.  It  limited  the  length 
of  such  an  optional  household 
disqualification  to  the  diiration  of  the 
disqualification  period  applied  to  the 
individual  or  180  days,  whichever  is 
shorter. 

The  Department  proposed  to  amend 
redesignated  7  CFR  273.7(f)  by 
eliminating  the  requirement  in 
paragraph  (1)  that  the  entire  household 
be  disqualified  if  the  head  of  the 
household  fails  to  comply.  The 
Department  further  proposed  to  add  a 
new  paragraph  (4),  Household 
Ineligibility,  to  provide  that  a  State 
agency  has  the  option  to  disqualify  the 
entire  household  if  the  head  of  the 
household  becomes  ineligible  to 
participate  in  the  FSP  for  failure  to 
comply  with  work  requirements.  If  the 
State  agency  chooses  this  option,  it  may 
disqualify  the  household  for  the 
diu-ation  of  ineligibility  of  the  head  of 
the  household,  or  for  180  days, 
whichever  is  less. 

One  commenter  reconunended  that 
the  State  keep  the  cmrent  requirement 
that  the  entire  household  be  disqualified 
if  the  head  of  household  is  disqualified. 
The  State  agency  option  to  disqualify 
the  entire  household  if  the  head  of  the 
household  is  disqualified  is  a  statutorily 
mandated  provision.  The  Department 
has  no  discretion  to  make  such  an 
action  mandatory. 

Another  commenter  suggested  that 
the  final  rule  clarify  that,  when  the 
entire  household  is  disqualified  when 
the  head  of  household  is  disqualified, 
the  household's  disqualification  must 
end  if  the  head  of  the  household 
becomes  exempt  from  food  stamp  work 
requirements  and  his  or  her 
disqualification  ends.  The  Department 
agrees  that  this  clarification  would  be 
helpful.  The  final  rule  is  amended  to 
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include  language  to  that  effect  at 
273.7(f)(5)(iii)(Cr. 

No  further  comments  on  this 
proposed  amendment  were  received. 
With  the  changes  noted  above,  the 
Department  is  adopting  in  this  final 
rulemaking  the  revisions  as  proposed. 

Disqualification  Periods 

Current  regulations  at  7  CFR 
273.7(g)(1)  establish  a  2  month 
disqualification  period  to  be  imposed 
for  failiue  or  refusal  without  good  cause 
to  comply  with  FSP  work  requirements. 

Section  815  of  PRWORA  amended 
sections  6(d)(1)(a)  and  (b)  of  the  Food 
Stamp  Act  to  establish  mandatory 
disqualification  periods — based  on  the 
frequency  of  the  violation — for 
individuals  who  fail  to  comply  with 
FSP  work  requirements.  For  the  first 
violation,  the  individual  is  disqualified 
until  the  later  of  the  date  the  individual 
complies  with  FSP  work  requirements, 
1  month,  or,  at  State  agency  option,  up 
to  3  months.  For  the  second  violation, 
the  individual  is  disqualified  until  the 
later  of  the  date  the  individual  complies 
with  FSP  work  requirements,  2  months, 
or  a  period — determined  by  the  State 
agency — not  to  exceed  6  months.  For  the 
third  or  subsequent  violation,  the 
individual  is  disqualified  until  the  later 
of  the  date  the  individual  complies  with 
FSP  work  requirements;  6  months;  a 
date  determined  by  the  State  agency;  or, 
at  the  option  of  the  State  agency, 
permanently. 

The  Department  proposed  to  amend 
redesignated  7  CFR  273.7(f)  by  deleting 
reference  to  a  2  month  disqualification 
period  and  by  inserting  a  new 
paragraph,  7  CFR  273.7(f)(2), 
Disqualification  Periods.  The  new 
paragraph  (2)  provides  for  minimiun 
mandatory  disqualification  periods  for 
individuals  who  fail  or  refuse  without 
good  cause  to  comply  with  work 
requirements.  State  agencies  are  free  to 
elect  which  disqualification  period  they 
institute  for  each  level  of 
noncompliance.  However,  each  State 
agency  must  apply  its  disqualification 
policy  imiformly,  statewide. 

We  further  proposed  to  add  a  new 
paragraph  (d)(xiii)  under  7  CFR  272.2, 
Plan  of  operation.  Paragraph  (d)(xiii) 
contains  the  requirement  for  each  State 
agency's  disqualification  policies. 

One  commenter  suggested  that, 
because  food  stamp  regulations  require 
State  agencies  to  retain  program  records 
for  only  3  years,  the  final  rule  should 
permit  State  agencies  to  disregard 
events  that  took  place  more  than  3  years 
previously  when  determining,  the  length 
of  the  disqualification  to  be  imposed 
under  section  273.7(f)(2).  We  disagree. 
The  Food  Act  makes  it  very  clear  that 


3  years  is  a  minimum  period.  Section 
11(a)  of  the  Food  Stamp  Act  specifies 
that  State  agencies  must  keep  "such 
records  as  may  be  necessary  to  ascertain 
whether  the  program  is  being  conducted 
in  compliance  with  the  provisions  of 
this  Act  and  the  regulations  issued 
pursuant  to  this  Act.  Such  records  shall 
be  available  for  inspection  and  audit  at 
any  reasonable  time  and  shall  be 
preserved  for  such  a  period  of  time,  not 
less  than  three  years,  as  may  be 
specified  in  the  regulations  issued 
pursuant  to  this  Act."  PRWORA 
requires  State  agencies  to  establish 
successively  longer  disqualification 
periods  for  each  additfonal  violation  of 
FSP  work  requirements  (up  to  the  third 
violation).  The  Department  has  no 
authority  to  permit  State  agencies  to 
disregard  earlier  violations  when 
determining  the  disqualification  period 
for  a  subsequent  violation. 

With  this  change,  the  proposed 
redesignated  7  CFR  273.7(f)  is  adopted 
in  the  final  rule. 

Good  Cause 

The  current  regulations  at  7  CFR 
273.7(m)  assign  to  State  agencies 
responsibility  for  determining  good 
cause  when  an  individual  fails  to 
comply  with  FSP  work  registration, 
E&T,  and  voluntary  quit  requirements. 
The  regulations  include  as  good  cause 
circumstances  beyond  the  individual's 
control.  One  example  cited  is  the  lack 
of  adequate  childcare  for  children  ages 
6  to  12. 

The  current  regulations  at  7  CFR 
273.7(n)(3)  contain  the  good  cause 
requirements  specifically  concerning 
voluntary  quit,  as  well  as  the  procedures 
for  verifying  questionable  information 
concerning  voluntary  quit. 

Section  815  of  PRWORA  amended 
section  6(d)(1)  of  the  Food  Stamp  Act  by 
deleting  language  that  included  the  lack 
of  adequate  child  care  for  children 
between  6  and  12  as  good  cause  for 
refusing  to  accept  an  offer  of 
employment,  and  by  assigning  to  the 
Secretary  specific  authority  to  define  the 
meaning  of  good  cause.  We  believe  that 
Congress  did  not  intend  to  eliminate 
lack  of  adequate  child  care,  as  a  valid 
good  cause  reason,  .thereby  forcing 
parents  to  choose  between  the  well- 
being  of  their  children  and  the  demands 
of  FSP  work  requirements.  Instead,  by 
deleting  this  reference  to  a  very  specific, 
single  instance  of  noncompliance,  we 
believe  Congress  intended  to  eliminate 
any  confusion  about  applying  good 
cause  criteria  equitably  across-the-board 
to  all  FSP  work  requirements.  Therefore, 
lack  of  adequate  childcare  remains  as  a 
good  cause  reason  for  noncompliance. 


Although  current  good  cause 
regulations  remain  basically  unchanged, 
the  Department  proposed  to  take  the 
opportunity  to  amend  redesignated  7 
CFR  273.7(i)  and  redesignated  7  CFR 
273. 7(j)  by  combining  the  provisions 
under  the  specific  heading  "Good 
Cause"  at  redesignated  7  CFR  273. 7(i). 
We  also  proposed  to  add  language  to 
redesignated  7  CFR  273. 7(i)  reminding 
State  agencies  that  it  is  not  possible  for 
the  Department  to  enumerate  each 
individual  circumstance  that  should  or 
should  not  be  considered  good  cause. 
State  agencies  must  consider  all  facts 
and  circiunstances  in  each  individual 
case  concerning  the  determination  of 
good  cause. 

Three  commenters  recommended  that 
Section  273.7(i)(3)(vii)  be  amended. 
This  provision  states  that  acceptance  of 
a  bona  fide  offer  of  employment  of  more 
than  20  hours  a  week  (or  employment 
paying  at  least  the  Federal  minimum 
wage  eqmvalent  of  20  hours  a  week) 
that,  because  of  circumstances  beyond 
the  individual's  control,  subsequenUy 
either  does  not  materialize  or  results  in 
employment  of  less  than  20  hours  a 
week  (or  earnings  of  less  than  the 
Federal  minimiun  wage  equivalent  of  20 
hours  a  week)  constitutes  good  cause  for 
leaving  employment.  The  commenters 
suggested  that  changing  the  number  of 
hours  to  30  a  week  would  conform  the 
good  cause  provision  to  the  level  of 
work  effort  necessary  to  exempt  an 
individual  from  FSP  work  requirements 
and  to  the  voluntary  quit  and  reduction 
of  work  effort  thresholds.  The 
Department  agrees.  The  final  rule  is 
amended  accordingly. 

Voluntary  Quit 

Current  regulations  at  7  CFR  273.7(n) 
contain  the  procedures  for  disqualifying 
a  household  whose  head  voluntarily 
quits  a  job  without  good  cause  60  days 
or  less  before  applying  for  food  stamps, 
or  at  any  time  thereafter.  For  purposes 
of  establishing  voluntary  quit,  a  "job"  is 
considered  employment  of  20  or  more 
hours  per  week,  or  employment  that 
provides  weekly  earnings  at  least 
equivalent  to  the  Federal  minimum 
wage  multiplied  by  20  hours.  A  Federal, 
State,  or  local  government  employee 
dismissed  from  employment  because  of 
participation  in  a  strike  is  considered  to 
have  voluntarily  quit  without  good 
cause. 

In  the  case  of  applicant  households,  if 
the  State  agency  determines  that  a 
voluntary  quit  by  the  head  of  household 
was  without  good  cause,  the 
household's  application  for  benefits  will 
be  denied  and  it  will  not  be  eligible  for 
benefits  for  90  days,  starting"  with  the 
date  of  the  quit. 
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In  the  case  of  participating 
households,  if  the  State  agency 
determines  that  a  head  of  household 
voluntarily  quit  a  job  while 
participating  in  the  FSP,  or  discovers 
that  a  quit  occiured  within  60  days  prior 
to  application  or  between  application 
and  certification,  the  household  will  be 
disqualified  from  participation  for  90 
days,  beginning  with  the  first  of  the 
month  after  all  normal  adverse  action 
procedures  are  completed. 

Following  the  end  of  a  volimtary  quit 
'disqualification,  a  household  may 
reapply  and,  if  otherwise  eligible,  begin 
participation  in  the  FSP.  Eligibility  may 
be  reestablished  diuing  a 
disqualification  period  and  the 
household  may,  if  otherwise  eligible, 
resume  participation  if  the  head  of 
household  secures  new  employment 
comparable  to  the  job  that  was  quit,  or 
leaves  the  household.  Eligibility  may 
also  be  reestablished  if  the  head  of 
household  becomes  exempt  from  work 
registration.  If  the  disqualified 
household  splits,  the  disqualification 
follows  the  head  of  household.  If  that 
individual  becomes  head  of  a  new 
household,  that  household  must  serve 
out  the  balance  of  the  disqualification 
period. 

If  a  disqualified  household  applies  for 
participation  in  the  third,  month  of  its 
disqualification,  it  does  not  have  to 
reapply  in  the  next  month.  The  State 
agency  must  use  the  same  application  to 
deny  benefits  in  the  remaining  month  of 
disqualification  and  to  certify  the 
household  for  any  subsequent  month(s) 
if  it  is  otherwise  eligible. 

Section  815  of  PRWORA  amended 
section  6(d)(1)  of  the  Food  Stamp  Act  by 
removing  the  requirement  that  only  the 
head  of  household  is  subject  to 
volimtary  quit.  As  with  all  the  other 
sanctionable  actions  listed  in  section 
6(d)(1)(A),  each  individual  household 
member  was  made  subject  to 
disqualification  for  a  voluntary  qiiit. 
The  State  agency  was  afforded  the 
option  of  disqualifying  the  entire 
household  if  the  quitter  is  the  head  of 
household. 

Section  6(d)(1)  was  further  amended 
by  eliminating  the  90-day 
disqualification  period  for  voluntary 
quit.  Penalties  for  voluntary  quit  are 
based  on  the  minimum  mandatory 
disqualification  provisions  contained  in 
PRWORA. 

Lastly,  section  815  of  PRWORA 
amended  section  6(d)(1)  by  adding  the 
provision  that  an  individual  who 
voluntarily  and  without  good  cause 
reduces  work  effort  and,  after  the 
reduction,  works  less  than  30  hours  per 
week,  must  be  disqualified. 


The  Department  proposed  to  retain 
the  60-day  pre-application  period  for 
establishing  voluntary  quit  and  to  apply 
the  same  standard  when  determining 
reduction  of  work  effort  for  applicants. 
The  voluntary  quit  and  reduction  in 
work  effort  provisions  aim  to  deter 
individuals  with  reasonable  income 
from  intentionally  ending  or  reducing 
that  income  to  qualify  for  food  stamps 
or  to  increase  coupon  allotments.  We 
felt  that  60  days  is  a  reasonable  time 
span  to  use  to  gauge  intent. 

One  commenter  suggested  that  the  60- 
day  period  for  establishing  voluntary 
quit  or  reduction  in  work  effort  is  too 
long  a  time  for  caseworkers  to  obtain 
and  evaluate  as  reliable  verifications  of 
potential  good  cause  reasons  for  job  quit 
or  reduction  in  work  effort. 

The  Department  agrees.  Because  of 
fluctuating  work  hours,  personnel 
turnover,  and  other  variables,  the  60-day 
period  may  pose  verification  problems 
for  State  agencies.  Reducing  the  period 
to  30  days  will  make  it  much  easier  for 
a  caseworker  to  obtain  reliable  good 
cause  information,  without  degrading 
the  seriousness  or  the  impact  of  good 
cause  and  reduction  in  work  effort 
determinations.  However,  since  some 
State  agencies  are  conunitted  to  the  60- 
day  "look-back"  period  for  establishing 
voluntary  quit  and  reduction  of  work 
effort,  the  Department  believes  it  should 
afford  each  State  agency  the  option  to 
determine  which  period  best  suits  its 
particular  needs.  The  final  rule  is 
therefore  amended  to  provide  State 
agencies  the  option  of  establishing  a 
period  between  30  and  60  days  for 
determining  voluntary  quit  and 
reduction  in  work  effort. 

We  also  proposed  to  increase  the  20- 
hour/equivalent  Federal  minimum  wage 
figure  used  in  defining  voluntary  quit  to 
30  hours.  Increasing  the  number  of 
hours  to  30  provides  a  logical 
connection  between  voluntary  quit  and 
the  reduction  of  work  effort  threshold 
mandated  by  Congress.  The  30-hour 
figure  also  conforms  to  the  number  of 
hours  of  work  required  to  exempt  an 
employed  recipient  from  FSP  work 
requirements.  The  Department 
welcomed  comments  on  this  issue. 
None  were  received. 

Congress  clearly  stated  that  any 
reduction  in  hours  of  employment  to 
less  than  30  hours  a  week  without  good 
cause  must  be  penalized.  We  do  not 
believe  Congress  intended  that  a 
minimum  wage  equivalent  of  30  hours 
be  considered  when  establishing 
voluntary  reduction  in  work  hours.  The 
Department  proposed  to  make  this  clear 
in  the  rule.  We  also  proposed  to 
incorporate  good  cause  for  reduction  of 
work  effort  into  the  good  cause 


provision  at  redesignated  7  CFR 
273.7(1).  There  were  no  germane 
comments  concerning  the  reduction  in 
work  effort  provision. 

One  commenter  questioned  the 
current  regulatory  requirement  that  a 
claim  be  established  in  certain  instances 
of  voluntary  quit  or  reduction  in  work 
effort.  If  a  voluntary  quit  or  reduction  in 
work  effort  occm-s  in  the  last  month  of 
a  certification  period,  or  the  State 
agency  establishes  voluntary  quit  or 
reduction  in  work  effort  in  the  last  30 
days  of  the  certification  period,  arid  the 
individual  does  not  apply  for  food 
stam^  benefits  by  the  end  of  the 
certification  period,  the  State  agency 
must  establish  a  claim  for  the  benefits 
received  by  the  individual  for  the 
number  of  months  equal  to  the 
mandatory  disqualification  period.  The 
commenter  believes  this  requirement  is 
confusing,  places  an  undue  claims 
burden  on  State  agencies,  and  is 
inconsistent  with  penalties  for 
noncompliance  with  all  other  FSP  work 
requirements.  We  agree.  We  are  taking 
this  opportimity  to  revise  the  voluntary 
quit  language  by  eliminating  the 
requirement  to  establish  claims  in  such 
situations.  This  final  rule  will  clarify 
that  the  appropriate  mandatory 
disqualification  period  is  to  be  imposed 
after  timely  and  adequate  notice  of 
adverse  action  is  taken,  regardless  of 
whether  the  individual  reapplies  for 
food  stamps. 

No  further  comments  on  the  voluntary 
quit  provision  were  received.  With  the 
revisions  discussed  above,  this  final 
rulemaking  adopts  these  provisions. 

Caretaker  Exemption 

Current  regulations  at  7  CFR 
273.7(b)(iv),  pursuant  to  section 
6(d)(2)(B)  of  the  Food  Stamp  Act, 
exempt  from  FSP  work  requirements  a 
parent  or  other  household  member  who 
is  responsible  for  the  care  of  a 
dependent  child  under  six.  Prior  to  the 
enactment  of  PRWORA,  eight  State 
agencies  had  submitted  requests  to 
waive  this  regulation  to  require 
caretakers  of  children  less  than  six  years 
old  to  participate  in  their  proposed 
welfare  reform  demonstration  projects. 
The  pinpose  of  these  waivers  was  to 
conform  FSP  and  title  FV-A  work 
requirements  in  order  to  provide  the 
State  agencies  maximum  flexibility  in 
the  operation  of  their  demonstrations. 
The  Department  believed  that  the  States' 
requests  violated  section  17(b)  of  the 
Food  Stamp  Act,  which  prohibited  the 
approval  of  a  waiver  that  would  lower 
or  further  restrict  the  benefit  levels  of 
food  stamp  recipients.  The  Department 
concluded  that  the  approval  of  these 
waivers  would  subject  food  stamp 
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recipients  to  work  requirements  and 
possible  sanctions  that  they  would  not 
be  subject  to  under  regular  program 
rules.  Therefore,  the  waivers  were 
denied. 

Section  816  of  PRWORA  amended 
section  6(d)(2)  of  the  Food  Stamp  Act  by 
adding  an  option  to  allow  State  agencies 
that  previously  requested  a  waiver  to 
lower  the  age  of  the  qualifying 
dependent  child  to  less  than  six.  Under 
this  option.  State  agencies  that  had 
requested  such  a  waiver,  but  were 
denied  before  August  1, 1996,  could 
lower  the  age  of  a  qualifying  dependent- 
child  to  between  one  and  six  years.  This 
option  could  be  exercised  for  a  period 
of  not  more  than  three  years. 

The  Department  proposed  to  amend  7 
CFR  273.7Cb)(iv)  to  include  a  provision 
offering  this  option  to  the  State  agencies 
of  Alabama,  Kansas,  Maryland, 
Michigan,  North  Dakota,  Virginia, 
Wisconsin,  and  Wyoming.  According  to 
FNS  records,  these  were  the  State 
agencies  that  were  denied  the 
exemption  waivers  before  August  1, 
1996.  The  Department  proposed  to  . 
allow  these  State  agencies,  upon 
submission  of  written  notification  to  the 
Department,  to  lower  the  age  of  a 
dependent  child  that  qualifies  a  parent 
or  other  household  member  for  an 
exemption  to  between  one  and  six,  for 
a  maximum  of  3  years.  The  State 
agencies  of  Alabama,  North  Dakota,  and 
Virginia  never  implemented  the  option. 
The  remaining  eligible  State  agencies 
implemented  the  option  on  the 
following  dates:  Kansas — March  3,  1997; 
Maryland — November  11,  1996; 
Michigan — November  1, 1996; 
Wisconsin — January  1,  1997;  and 
Wyoming — January  1, 1997. 

Commenters  pointed  out  that,  like  all 
other  PRWORA  provisions  for  which  a 
specific  effective  date  was  not  specified, 
the  caretaker  option  should  have  been 
made  effective  upon  enactment  of  the 
law  on  August  22, 1996.  Therefore,  they 
believe  the  3  years  have  passed  and  the 
provision  is  obsolete.  They  recommend 
that  it  be  omitted  from  the  final  rule. 

The  Department  agrees  that  the 
effective  date  for  the  caretaker  option 
should  have  been  established  as  August 
22, 1996.  Therefore,  the  3-year 
implementation  period  has  expired  and 
the  provision  is  obsolete.  In  this  final 
rulemaking,  the  Department  is  deleting 
the  proposed  caretaker  exemption  at 
273.7Cb)(iv)(B),  and  is  redesignating 
273.7(b)(iv)(A)  as  273.7(b)(iv). 

Employment  and  Training  Program 

Section  817  of  PRWORA  amended 
section  6(d)(4)  of  the  Food  Stamp  Act. 
Section  6(d)(4)  contains  provisions  for 
the  E&T  Program.  In  the  December  23, 


1999,  PRWORA  rulemaking  the 
Department  proposed  several  changes  to 
current  E&T  regulations.  In  this  rule  we 
are  addressing  only  those  proposed 
changes  that  received  comment. 
Provisions  of  the  proposed  rulemaking 
that  received  no  comment  are  adopted 
as  final  without  change. 

Job  Search  and  Job  Search  Training 

.  Current  regulations  at  7  CFR 
273.7(f)(l)(i)  authorize  a  State  agency  to 
offer  a  job  search  component 
comparable  to  that  requfred  of  a 
program  under  title  IV-A.  Aside  from 
the  initial  applicant  job  search  period, 
discussed  above,  the  work  registrant  can 
be  required  to  conduct  a  job  search  of 
up  to  eight  weeks  (or  an  equivalent 
period)  in  any  consecutive  12-month 
period.  The  first  such  12-month  period 
begins  at  any  time  following  the  close  of 
the  initial  period. 

Section  817  of  PRWORA  amended 
section  6(d)(4)(B)  of  the  Food  Stamp  Act 
by  deleting  the  title  IV-A  comparability 
requirement  for  job  search. 

The  Department  proposed  to  amend 
redesignated  7  CFR  273.7(e)(l)(i)  by 
deleting  the  requirement  that  a  State 
agency's  E&T  job  search  component 
must  be  comparable  to  its  title  IV-A  job 
search  component. 

In  keeping  with  the  State  agency 
flexibility  offered  under  PRWORA,  the 
Department  further  proposed  to  amend 
redesignated  7  CFR  273.7(e)(l)(i)  by 
removing  the  annual  8-week  job  search 
limitation.  Each  State  agency  will  be 
free  to  conform  its  E&T  job  search  to 
that  of  its  tide  FV-A  work  program,  or 
to  establish  job  search  requirements 
that,  in  the  State  agency's  estimation, 
will  provide  participants  a  reasonable 
opportunity  to  find  suitable 
employment.  However,  the  Department 
agrees  with  one  commenter  who 
believes  that  if  a  reasonable  period  of 
job  search  does  not  result  in 
employment,  placing  the  individual  in  a 
training  or  education  component  to 
improve  job  skills  will  likely  be  more 
productive.  The  final  rule  includes  a 
statement  to  that  effect. 

Lastly,  the  Department  proposed  to 
amend  redesignated  7  CFR  273.7(e)(l)(i) 
by  adding  that,  in  accordance  with 
section  6(o)(l)(A)  of  the  Food  Stamp  Act 
and  7  CFR  273.24  of  the  regulations,  a 
job  search  program  operated  as  a 
component  of  a  State's  E&T  program 
does  not  meet  the  definition  of  work 
program  relating  to  the  participation 
requirements  necessary  to  maintain 
eligibility  for  able-bodied  adults  without 
dependents  (ABAWDs)  subject  to  the  3- 
month  food  stamp  time  limit.  The 
Department  proposed  to  add  this  same 
notice  at  redesignated  7  CFR 


273.7(e)(l)(ii),  which  describes  job 
search  training  programs.  These 
additions  also  specify  that  the 
prohibitions  against  E&T  job  search  and 
job  search  training  do  not  apply  to  such 
programs  operated  under  title  I  of  the 
Workforce  Investment  Act  of  1998  (29 
U.S.C.  2801  et  seq.)  (the  WIA),  or  under 
section  236  of  the  Trade  Act  of  1974  (19 
U.S.C.  2296)  (the  Trade  Act),  Further, 
we  proposed  to  amend  redesignated  7 
CFR  273.7(e)(1)  to  add  that  job  search  or 
job  search  training  activities,  when 
offered  as  part  of  other  E&T  program 
components,  are  acceptable  as  long  as 
those  activities  comprise  less  than  half 
the  required  time  spent  in  the  other 
components. 

Section  273.7(e){l)(ii)  explains  that  a 
reasonable  job  search  training  and 
support  activity  includes  job  skills 
assessments,  job  finding  clubs,  training 
in  techniques  for  employability,  job 
placement  services,  or  other  direct 
training  or  support  activities,  including 
educational  programs  determined  by  the 
State  agency  to  expand  the  job  search 
abilities  or  employability  of  those 
subject  to  the  program.  A  commenter 
urged  the  Department  to  provide  a  basis 
for  evaluating  whether  or  not  a  local 
district's  job  search  requirements  are,  in 
fact,  reasonable  under  the 
circumstances,  and  whether  or  not  they 
are  designed  to  effectively  assist 
individuals  in  obtaining  employment. 
They  believe  the  final  rule  should 
clarify  that  when  a  local  district's 
program  requirements  are  unreasonable, 
individuals  may  not  be  disqualified 
because  they  do  not  participate.  The 
Department  disagrees.  The  State  agency 
is  in  the  best  position  to  evaluate 
reasonableness  for  its  clientele  and  local 
labor  markets.  Each  State  agency  must 
be  permitted  to  establish  what  it 
believes  is  a  reasonable  and  effective 
program  for  its  circumstances.  However, 
in  cases  where  the  Department 
determines  that  a  State  agency's 
requirements  are  unreasonable,  it  will, 
in  accordance  with  the  authority 
granted  it  under  section  6(d)  of  the  Food 
Stamp  Act.  require  the  State  agency  to 
amend  its  practices. 

No  other  conunents  were  received 
concerning  the  proposed  amendments. 
The  Department  is  adopting  in  this  final 
rulemaking  the  revisions  as  proposed. 

Workfare 

Current  regulations  at  7  CFR 
273.7(f)(l){iii)  authorize  assignment  to 
workfare  components  operated  in 
accordance  with  section  20  of  the  Food 
Stamp  Act  and  7  CFR  273.22. 

As  part  of  a  workfare  program,  the 
Food  Stamp  Act  permits  operating 
agencies  to  establish  a  job  search  period 
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of  up  to  30  days  following  certification 
prior  to  making  a  workfare  assignment. 
During  this  period,  the  participant  is 
expected  to  look  for  a  job.  The  job 
search  period  may  only  be  conducted  at 
certification,  not  at  recertification.  This 
job  search  activity  is  part  of  the 
workfare  assignment  and  not  a  job 
search  "program."  Therefore, 
participants  are  to  be  considered  as 
participating  in  and  complying  with  the 
requirements  of  workfare,  thereby 
satisfying  the  ABAWD  work 
requirement. 

The  Department  proposed  to  amend 
redesignated  7  CFR  273.7(e){l)(iii)  to 
include  a  statement  that  makes  it  clear 
that  the  job  search  period  authorized  by 
State  agencies  for  workfare  components 
is  not  a  job  search  "program"  and  that 
participants  are  considered  to  be 
participating  in  and  complying  with  the 
requirements  of  workfare. 

A  commenter  recommended  that  the 
reference  to  certification  in  this  section, 
as  the  permissible  starting  point  for  the 
30-day  job  search  phase  of  workfare,  be 
removed  in  order  to  authorize 
assignment  of  applicants  to  workfare  job 
search.  Section  20(e)  of  the  Food  Stamp 
Act  allows  the  operating  agency  to 
permit  a  job  search  period,  prior  to 
making  workfare  assignments,  following 
a  determination  of  eligibility.  The 
language  of  the  Food  Stamp  Act  is  very 
specific  as  to  the  time  frame  in  which 
workfare  job  search  is  permitted.  The 
Department  has  no  discretion  to  make 
the  recommended  change.  However,  as 
discussed  above,  under  section 
6(d)(4)(B)  of  the  Food  Stamp  Act,  the 
State  Agency  may  impose  a  job  search 
requirement  on  a  program  applicant  at 
the  time  of  application,  for  a  period 
adequate  to  meet  program  goals. 

No  other  comments  were  received 
concerning  the  proposed  amendments. 
The  Department  is  adopting  in  this  final 
rulemaking  the  revisions  as  proposed. 

Federal  Financial  Participation 

Section  817  of  PRWORA  amended 
section  6(d)(4)  of  the  Food  Stamp  Act  by 
adding  a  provision  that  limits  the 
amount  of  money  State  agencies  may 
spend  to  provide  E&T  program  services 
to  food  stamp  recipients  who  also 
receive  benefits  under  a  State  program 
funded  under  title  IV-A.  The  limit  is  the 
amount  of  Federal  E&T  funds  the  State 
agency  spent  on  E&T  services  for  the 
same  category  of  recipients  in  FY  1995. 
The  Department  proposed,  therefore,  to 
add.  at  7  CFR  273.7(d)(l)(i)(F),  the 
provision  that,  notwithstanding  any 
other  provision  of  the  paragraph,  the 
amoimt  of  E&T  funds,  including 
participant  and  dependent  care 
reimbursements,  a  State  agency  uses  to 


serve  participants  who  are  receiving 
benefits  under  a  State  program  funded 
under  title  FV-A  may  not  exceed  the 
amount  of  funds  the  State  agency  used 
in  FY  1995  to  serve  participants  who 
were  receiving  benefits  under  a  State 
program  funded  under  title  IV-A. 

Based  on  information  provided  by 
each  State  agency,  the  Department 
established  claimed  Federal  E&T 
expenditures  on  this  category  of 
recipients  in  FY  1995  for  the  State 
agencies  of  Colorado  ($318,613),  Utah 
($10,200).  Vermont  ($1,484,913),  and 
Wisconsin  ($10,999,773).  These  State 
agencies  may  spend  a  like  amount  each 
fiscal  year  to  serve  food  stamp 
recipients  who  also  receive  title  IV-A 
assistance,  if  they  choose.  Other  State 
agencies  are  prohibited  from  expending 
any  Federal  E&T  funds  on  title  IV-A 
recipients. 

Two  commenters  recommended  that 
the  final  rule  clearly  identify  the  group 
to  which  the  funding  prohibition 
applies  (tide  IV-A  cash  recipients  or 
title  IV-A  supportive  services 
recipients).  This  final  rulemaking  makes 
clear  that  the  funding  prohibition 
applies  to  individuals  receiving  cash 
assistance  under  title  IV-A  of  the  Social 
Security  Act.  The  Department  is 
amending  the  language  at  7  CFR 
273.7(d)(l)(i)(F)  in  this  final  rule  to 
change  the  word  "benefit"  to  "cash 
assistance."  • 

Funding  for  Food  Stamp  Employment 
and  Training  Programs 

Prior  to  enactment  of  the  Balanced 
Budget  Act,  FSP  regulations  at  section 
273.7(d)  required  FNS  to  allocate  an 
aimual  100  percent  Federally  funded 
E&T  grant  to  State  agencies  based  on  the 
number  of  work  registrants  in  each  State 
compared  to  the  number  of  work 
registrants  nationwide.  The  grant 
requires  no  State  match.  Each  State 
agency  must  receive  at  least  $50,000  in 
100  percent  Federal  funds.  State 
agencies  are  required  to  use  their  E&T 
grants  to  fund  the  administrative  costs 
of  planning.  Implementing  and 
operating  E&T  programs.  FNS  pays  50 
percent  of  all  other  administrative  costs 
above  those  covered  by  the  100  percent 
Federal  grant  that  State  agencies  inciu' 
in  operating  their  E&T  programs. 

Section  1002  of  the  Balanced  Budget 
Act  authorized  an  additional  $599 
million  over  five  years  in  100  percent 
Federal  funding  for  the  operation  of  the 
E&T  programs.  The  Agricultviral 
Research,  Extension,  and  Education 
Reform  Act  of  1998  (Pub.  L.  105-185) 
reduced  authorized  levels  by  SlOO 
million  in  FY  1998  and  $45  million  in 
FY  1999.  Additionally,  the  Agriculture, 
Riual  Development,  Food  and  Drug 


Administration,  and  Related  Agencies 
Appropriations  Act  of  2001,  signed  into 
law  on  October  28,  2000,  reduced  the 
authorized  level  for  FY  2001  by  $25 
million.  The  purpose  of  the  additional 
E&T  funding  is  to  enable  State  agencies 
to  create  additional  education,  training, 
and  workfare  opportunities  that  permit 
ABAWDs  subject  to  the  3-month  time 
limit  to  remain  eligible.  By  providing 
State  agencies  with  the  resources  to 
create  more  opportunities,  the 
additional  Balanced  Budget  Act  funding 
will  help  insure  that  it  is  only  those 
individuals  who  deliberately  choose  not 
to  satisfy  the  program's  work 
requirements  who  lose  their  eligibility 
and  not  those  who  are  willing  to  work 
but  cannot  find  opportunities  to  do  so. 

In  the  September  3,  1999,  interim 
rulemaking,  the  Department  amended 
Food  Stamp  Program  regxdations  at 
§  273.7  to  implement  the  requirements 
of  the  Balanced  Budget  Act.  In  this  final 
rule  we  are  addressing  only  those 
amendments  that  received  comment. 
Provisions  of  the  interim  rulemaking 
that  received  no  comment  are  adopted 
as  final  without  change. 

Allocation  of  E&T  Grants 

Prior  to  the  enactment  of  the  Balanced 
Budget  Act,  the  regulation  at  7  CFR 
273.7(d)(l)(i)(A)  required  that 
nonperformance  based  100  percent 
Federal  E&T  funding  be  allocated  among 
State  agencies  based  on  the  number  of 
work  registrants  in  each  State  relative  to 
the  total  number  of  work  registrants 
nationwide.  To  target  Federal  E&T 
funding  toward  serving  ABAWDs 
subject  to  the  3-month  time  limit,  the 
Balanced  Budget  Act  amended  section 
16(h)(1)  of  the  Food  Stamp  Act  to 
require  that,  in  FY  1999  through  FY 
2002,  E&T  funding  be  allocated  to  State 
agencies  based  on  (1)  changes  in  each 
State's  food  stamp  caseload;  and  (2) 
each  State's  portion  of  food  stamp 
recipients  who  are  not  eligible  for  an 
exception  to  the  time  limit  under 
section  6(o)(3)  of  the  Food  Stamp  Act 
and  who  do  not  reside  in  an  area  of  the 
State  granted  a  waiver  of  the  ABAWD 
work  requirement  under  section  6(o)(4) 
of  the  Food  Stamp  Act.  or  who  do  reside 
in  an  area  of  the  State  granted  a  waiver 
of  the  ABAWD  work  requirement  under 
section  6(o)(4)  of  the  Food  Stamp  Act  if 
the  State  agency  provides  E&T  services 
in  the  area  to  food  stamp  recipients  who 
are  subject  to  the  work  requirement.  The 
interim  rulemaking  amended  the 
regulations  at  7  CFR  273.7(d)(l){i)(C)  to 
describe  the  new  procedures  for 
allocating  100  percent  Federal  E&T 
funding. 

Prior  to  the  Balanced  Budget  Act.  the 
regulation  at  7  CFR  273.7(d)(l)(i)(A) 
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'  required  that  FNS,  using  work  registrant 
data  from  the  most  recent  fiscal  year, 
allocate  nonperformance  based  ioo 
percent  Federal  E&T  funding  on  the 
basis  of  work  registrants  in  each  State  as 
a  percentage  of  work  registrants 

.  nationwide.  Section  1002  of  the 
Balanced  Budget  Act  amended  section 
16(h)  of  the  Food  Stamp  Act  to  require 
that,  for  purposes  of  determining  each 
State  agency's  allocation  of  100  percent 
Federal  E&T  funds  in  a  fiscal  year,  FNS 
estimate  the  portion  of  food  stamp 
recipients  residing  in  each  State  who  are 
not  eligible  for  an  exception  under 
section  6(o)(3)  of  the  Food  Stamp  Act 
using  the  1996  Quality  Control  survey 
data.  The  interim  rulemaking  amended 
the  regulation  at  7  CFR  273.7(d)(l)(i)(D) 
to  incorporate  this  requirement. 

Prior  to  enactment  of  the  Balanced 
Budget  Act,  the  regulation  at  7  CFR 
273.7(d)(l)(i)(B)  required  that  each  State 
agency  receive  a  minimum  of  $50,000  in 
100  percent  Federal  E&T  funding  each 
fiscal  year.  Th«  Balanced  Budget  Act  left 
this  requirement  unchanged.  However, 
the  interim  rulemaking  amended  the 
regulation  at  7  CFR  273.7(d)(l)(i)(E)  to 
revise  the  manner  in  which  the 
minimum  allocation  is  to  be  calculated. 

Prior  to  enactment  of  the  Balanced 
Budget  Act,  the  regulation  at  7  CFR 
273.7(d)(l)(i)(D)  authorized  FNS,  with 
the  concurrence  of  the  State  agencies 
involved,  to  adjust  the  level  of  E&T 
grants  during  a  fiscal  year  to  move  funds 
unlikely  to  be  used  by  State  agencies 
and  reallocate  them  to  State  agencies 
that  could  use  the  funds  more 
productively.  The  Balanced  Budget  Act 
contains  the  same  authority,  but  it 
amended  section  16(h)(1)(C)  of  the  Food 
Stamp  Act  to  authorize  FNS  to 
reallocate  unexpended  funds  in  the 
fiscal  year  in  which  they  were  allocated 
or  in  the  subsequent  fiscal  year.  The 
interim  rule  amended  the  regulation  at 
7  CFR  273.7(d)(l)(i)(F)  to  incorporate 
this  authorization. 

One  commenter  suggested  that 
waivers  exempting  ABAWDs  from  the 
work  requirement  should  be  approved 
or  denied  before  the  allocation  of 
funding  for  the  E&T  program.  The 
Department  does  not  agree  with  this 
suggestion.  We  act  promptly  on  all 
ABAWD  waivers.  They  are  generally 
approved  within  60  days  of  being 
submitted,  and  they  are  extended  for  no 
more  than  1  year.  "The  waiver  cycle 
began  after  passage  of  PRWORA  in 
August  1996.  From  the  date.on  which 
the  State  agency  submitted  its  request, 
the  waiver  would  expire  in 
approximately  1  year  and  60  days.  The 
waiver  process  is  not  associated  with 
the  E&T  allocation.  State  agencies  can 
monitor  the  employment  situation  in 


their  States  and  if  they  think  it  is 
warranted,  they  can  ask  for  waivers 
outside  of  their  existing  cycle.  However, 
FNS  will  ensure  that  all  waivers  granted 
in  a  reasonable  time  before  the  E&T 
allocations  are  computed  will  be 
considered  in  the  computation. 

Use  of  Funds 

The  Balanced  Budget  Act  amended 
section  16(h)  of  the  Food  Stamp  Act  to 
require  that  not  less  than  80  percent  of 
a  State  agency's  100  percent  Federal 
E&T  allocation  each  fiscal  year — both 
the  base  and  additional  Balanced 
Budget  Act  allocations — ^be  used  during 
the  fiscal  year  to  serve  food  stamp 
recipients  not  eligible  for  an  exception 
under  section  6(o)(3)  of  the  Food  Stamp 
Act  who  are  placed  in  and  comply  with 
a  program  described  in  subparagraph  (B) 
or  (C)  of  section  6(o)(2)  of  the  Food 
Stamp  Act.  The  interim  rule  added  a 
new  section,  designated  7  CFR 
273.7(d)(l)(ii)  to  the  regulations.  The 
new  section,  titled  "Use  of  Funds," 
contains  the  requirements  for  State 
agency  use  of  100  percent  Federal  E&T 
funding  established  by  the  Balanced 
Budget  Act. 

Section  7  CFR  273.7(d)(l)(ii)  requires 
that  not  less  than  80  percent  of  the  100 
percent  Federal  funds  a  State  agency 
receives  in  a  fiscal  year  be  used  to  serve 
ABAWDs  subject  to  the  3 -month  time 
limit  who  are  placed  in  and  comply 
with  a  qualifying  work  program  for  at 
least  20  hours  a  week  or  a  workfare 
program  as  described  in  7  CFR  273.7(m) 
or  a  comparable  program.  "Work 
program"  is  defined  as  an  education  or 
training  activity  operated  under  title  I  of 
the  WIA  (which  replaces  the  Job 
Training  Partnership  Act  (JTPA) 
effective  July  1,  2000);  section  236  of  the 
Trade  Act;  or  an  E&T  program  operated 
or  supervised  by  a  State  ox  a  political 
subdivision  of  a  State  that  meets 
standards  approved  by  the  Governor  of 
the  State,  including  the  Food  Stamp 
E&T  Program,  other  than  a  job  search  or 
job  search  training  program. 

Section  7  CFR  273.7(d)(l)(ii)  provides 
that  the  remaining  20  percent  of  a  State 
agency's  100  percent  Federal  E&T  grant 
may  be  used  to  provide  work  activities 
for  food  stamp  recipients  who  meet  one 
of  the  criteria  for  exception  in  section 
6(o)(3)  of  the  Food  Stamp  Act,  or  on 
work  activities  that  do  not  qualify  either 
as  work  or  workfare  programs,  such  as 
job  search  or  job  search  training 
programs  for  any  food  stamp  recipient. 

Section  7  CFR  273.7(d)(l)(ii)  also 
provides  that,  if  a  State  agency  spends 
more  than  20  percent  of  the  100  percent 
Federal  E&T  funds  it  receives  in  a  fiscal 
year  to  provide  work  activities  for  food 
stamp  recipients  who  are  eligible  for  an 


exception  under  section  6(o)(3)  of  the 
Food  Stamp  Act,  or  on  activities  that  do 
not  qualify  either  as  work  or  workfare 
programs  under  sections  6(o)(2)(B)  and 
(C)  of  the  Food  Stamp  Act,  the  allowable 
costs  incurred  that  are  iii  excess  of  the 
20  percent  threshold  will  be  reimbursed 
at  the  normal  administrative  50-50 
match  rate. 

Several  commenters  maintained  that 
the  final  regulation  should  make  clear 
that,  under  some  circumstances,  job 
search  or  job  search  training  can  be 
qualifying  activities  for  ABAWDs.  The 
Department  agrees.  Language  has  been 
added  to  7  CFR  273.7(d)(l)(ii)  in  this 
final  rulemaking  to  clarify  that:  (1)  Job 
search  and  job  search  training  programs 
operated  under  title  I  of  the  WLA  or 
under  section  236  of  the  Trade  Act  do 
meet  the  definition  of  work  program;  (2) 
job  search  or  job  search  training 
activities,  when  offered  as  part  of  other 
E&T  program  components,  are 
acceptable  as  long  as  those  activities 
comprise  less  than  half  the  required 
time  spent  in  the  other  components;  and 
(3)  a  job  search  period  of  up  to  30  days 
following  initial  certification  prior  to 
making  a  workfare  assignment  is  part  of 
the  workfare  assignment,  and  not  a  job 
search  "program." 

One  commenter  pointed  out  that 
section  7(j)  of  the  Food  Stamp  Act 
authorizes  State  agencies  to  offer  State 
purchase  programs  to  provide  benefits 
for  legal  immigrants  denied  eligibility 
under  sections  402  or  403  of  PRWORA 
and  ABAWDs  who  are  no  longer  eligible 
ta  participate  in  the  FSP  because  their 
3-month  time  limit  was  reached.  The 
commenter  believes  that  the  regulations 
should  make  clear  that  States  may  use 
100  percent  Federal  E&T  funds  to  fund 
work  activities  for  legal  immigrants 
receiving  food  stamps  through  such  a 
State  purchase  program.  The 
Department  disagrees.  State  purchase 
program  participants  receive  food  stamp 
benefits  that  are  paid  for  with  State 
money  and  are  not  considered  Federal 
food  stamp  recipients.  As  provided  in 
section  7(j)(6)  of  the  Food  Stamp  Act, 
administrative  and  other  costs  incurred 
in  issuing  a  benefit  under  the  State 
purchase  program  are  not  eligible  for 
Federal  funding. 

Except  for  the  addition  of  the 
clarification  noted  above,  the 
Department  is  publishing  this  provision 
in  the  final  rulemaking  as  it  was  issued 
in  the  interim  rule. 

Component  Costs 

The  Department  is  taking  the 
opportunity  in  this  final  rule  to 
eliminate  the  reimbursement  rate 
structure  currently  in  effect.  The  rate 
structure,  which  represented  the 
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maximum  amount  that  FNS  would 
reimburse  State  agencies  for  the  costs  of 
creating  qualifying  opportimities  for 
ABAWDs  to  remain  eligible,  was 
initiated  in  the  interim  rule. 

Section  1002  of  the  Balanced  Budget 
Act  amended  section  16(h)(1)  of  the 
Food  Stamp  Act  to  require  FNS  to 
monitor  State  agency  expenditiu'es  of 
100  percent  Federal  E&T  funding, 
including  the  costs  of  individual 
components  of  State  E&T  programs.  The 
Balanced  Budget  Act  also  provided  FNS 
the  discretion  to  set  reimbursable  costs 
for  individual  components  of  State  E&T 
programs,  making  sure  that  the  amount 
spent  or  planned  to  be  spent  on  the 
components  reflect  the  reasonable  cost 
of  efficiently  and  economically 
providing  components  appropriate  to 
recipients'  employment  and  training 
needs. 

The  interim  rulemaking  amended 
food  stamp  regulations  to  add  a  new 
section  that  contained  requirements 
regarding  E&T  components  costs.  The 
new  section  was  designated  section 
273.7(d)(l)(iv)  and  titled  "Component 
Costs." 

FNS  determined  that  setting 
reimbursement  rates  for  E&T  activities 
was  necessary  to  promote  the  intent  of 
the  increased  E&T  funding,  which  was 
to  create  a  sufficient  number  of  work 
opportunities,  or  "slots,"  so  that  as 
many  ABAWDs  that  wished  to  work 
could  be  given  the  opportiuiity  to  do  so 
before  losing  eligibility  for  the  program. 
FNS  believed  that  use  of  the 
reimbxirsement  rates  would  help  ensure 
that  the  maximum  number  of  slots  was 
created  with  the  available  funds,  thus 
potentially  keeping  as  many  ABAWDs 
as  possible  eligible  for  the  program. 

The  reimbursement  rates — $30  for  an 
offered  work  slot  and  $175  for  a  filled 
work  slot — represented  FNS's  estimate 
of  the  reasonable  cost  of  efficiently  and 
economically  providing  work  slots.  The 
rates  applied  to  all  100  percent  Federal 
E&T  fimds  that  a  State  spent  to  provide 
qualifying  activities  that  met  the  work 
requirement  for  ABAWDs,  including 
those  who  reside  in  areas  of  a  State 
granted  a  waiver  imder  section  6(o)(4)  of 
the  Food  Stamp  Act  and  those  granted 
an  exemption  from  the  requirement 
under  section  6(o)(6)  of  the  Food  Stamp 
Act. 

To  provide  State  agencies  greater 
flexibility  to  meet  the  intent  of  the 
increased  funding  provided  under  the 
Balanced  Budget  Act,  FNS  offered  State 
agencies  the  opportimity  to  test  an 
alternative  to  the  reimbursement  rates. 
Under  the  alternative,  a  participating 
State  agency  was  permitted  to  spend  its 
100  percent  Federal  E&T  allocation 
without  regard  to  the  slot  rates  if  the 


State  agency  guaranteed  to  offer  a 
qualifying  education,  training,  or 
workfare  opportunity  to  every  ABA  WD 
applicant  and  recipient  who  exhausted 
the  3-month  food  stamp  time  limit,  who 
did  not  reside  in  an  area  of  the  State  in 
which  the  ABA  WD  work  requirement 
was  waived,  and  who  was  not  exempt 
from  the  ABAWD  work  requirement 
under  each  State  agency's  15  percent 
exemption  allowance  in  accordance 
with  section  6(o)(6)  of  the  Food  Stamp 
Act.  By  fiscal  year  2001  13  State 
agencies  were  operating  under  the 
alternative. 

Nimierous  commenters  stated  their  - 
belief  that  the  reimbursement  rates 
established  by  FNS  are  too  low  and 
actually  discourage — rather  than 
encourage — State  agencies  from 
spending  100  percent  Federal  E&T 
money.  They  stated  that  the 
reimbiusement  rates  make  it  impossible 
to  effectively  operate  an  E&T  program. 
Unless  the  State  can  provide  up  front 
funding,  no  public  or  private  non-profit 
agency  can  operate  a  program  with  the 
restricting  $175  cost  per  participating 
client. 

Now  that  FNS  has  had  the 
opportiuiity  for  further  consideration  of 
this  issue,  we  believe  that  the 
reimbursement  rate  structure  has 
constrains  State  agencies'  ability  to 
serve  ABAWDs  effectively  in  State  E&T 
programs  and  should  be  eliminated. 
This  will  allow  State  agencies  to  fully 
utilize  the  funds  available  to  them  to 
create  opportimities  for  ABAWDs  that 
meet  PRWORA  work  requirements  or 
that  go  beyond  the  requirements  in 
PRWORA  but  help  ABAWDs  become 
and  stay  employed.  Such  opportimities 
could  include  expanded  vocational 
training  activities  that  are  more 
expensive  than  normal,  and  post 
secondary  education  in  subject  areas 
directly  related  to  emplojrment.  Because 
the  law  requires  that  80  percent  of  all 
E&T  funds  either  be  earmarked  for 
ABAWDs  or  returned  to  FNS  for 
reallocation,  the  intent  of  the  Act — 
efficiently  and  economically  providing 
ABAWDs  the  opportunity  to  remain 
eligible-would  continue  to  be  met,  and 
adequate  funding  would  remain 
available  for  use  by  State  agencies. 

However,  FNS  will  closely  monitor 
State  agency  spending  of  100  percent 
Federal  E&'T  funds.  We  will  pay 
particular  attention  to  State  agency 
estimates  of  component  costs,  as 
detailed  in  State  E&T  plans.  We  will 
compare  those  estimates  with  prior 
expenditures,  keeping  in  mind 
variations  among  State  agencies  and  the 
characteristics  of  the  individuals  to  be 
served,  as  well  as  the  components 
offered.  In  addition,  we  will  utilize 


expenditiire  and  program  data  reported 
by  State  agencies  to  track  component 
costs  throughout  the  fiscal  year.  In  this 
manner,  FNS  will  ensure  that  planned 
and  actual  expenditures  continue  to 
reflect  reasonable  costs  of  providing 
services. 

The  Department  is  amending  in  this 
final  rulemaking  the  language  of  7  CFR 
273.7(d)(l)(iv)  as  published  in  the 
September  3, 1999  interim  rule  to 
eliminate  the  requirement  for  a 
reimbursement  rate  structure. 

Work  Supplementation  Program 

Section  849  of  PRWORA  amended 
section  16(b)  of  the  Food  Stamp  Act  (7 
U.S.C.  2025Cb))  to  give  State  agencies 
the  option  to  implement  work 
supplementation  (or  support)  programs. 
In  these  programs  the  cash  value  of 
public  assistance  benefits,  plus  FSP 
benefits,  is  provided  to  an  employer  as 
a  wage  subsidy  to  be  used  for  hiring  and 
employing  public  assistance  recipients. 
The  goal  of  work  supplemantation  is  to 
promote  self-sufficiency  by  providing 
public  assistance  recipients  with  work 
experience  to  help  them  move  into  non- 
subsidized  jobs. 

The  Depairtment  proposed  to  add,  at  7 
CFR  273.7,  a  new  paragraph  (1), 
containing  requirements  for  the  work 
supplementation  or  support  program. 

We  further  proposed  to  add  a  new 
paragraph  (d)(xiv)  under  7  CFR  272.2, 
Plan  of  operation,  that  contains  the 
requirement  for  a  planning  document 
from  each  State  agency  that  operates  a 
work  supplementation  program. 

The  Department  also  solicited 
comments  in  the  following  areas  that 
were  not  mandated  by  PRWORA  but  are 
necessary  to  comply  with  other  laws  or 
for  accounting  and  reporting  purposes. 

•  States  must  ensure  that  work 
supplemented  or  supported  employees 
are  treated  the  same  as  other  non- 
subsidized  employees  and  that  all 
subsidized  positions  comply  with  the 
Fair  Labor  Standards  Act. 

•  States  must  outline  State  agency, 
employer  and  recipient  obligations  and 
responsibilities  in  the  proposed  work 
supplementation  program.  They  must 
also  describe  procedures  for  providing 
wage  subsidies  to  participating 
employers  and  for  monitoring  the  use  of 
the  funds. 

•  At  the  same  time  the  plan  is 
submitted  for  approval,  the  State  must 
also  submit  an  operating  budget  for  the 
proposed  program.  Additionally,  before 
the  plan  is  approved,  the  State  must 
agree  to  comply  with  certain  reporting 
and  monitoring  requirements.  State 
agencies  operating  work 
supplementation  and  support  programs 
are  required  to  comply  with  all  FNS 
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reporting  requirements,  including 
reporting  the  amount  of  benefits 
contributed  to  all  employers  as  a  wage 
subsidy  on  the  FNS  388.  State  Issuance 
and  Participation  Estimates;  FNS-388A, 
Participation  and  Issuance  Project  Area; 
FNS-46.  Issuance  Reconciliation 
Report;  and  SF-269,  Addendum 
Financial  Status  Report.  State  agencies 
are  also  required  to  report 
administrative  costs  associated  with 
work  supplementation  programs  on  the 
FNS-366A,  Budget  Projection  and  SF- 
269,  Financial  Status  Report.  Special 
codes  for  work  supplementation 
programs  will  be  assigned  for  reporting 
purposes. 

•  The  proposed  rule  asked  States  to 
include  in  their  plan  amendments 
whether  food  stamp  allotments  and 
public  assistance  grants  will  be  frozen  at 
the  time  a  recipient  begins  a  subsidized 
job.  The  Department  was  particularly 
interested  in  public  comments  on  the 
desirability  of  a  Federal  standard  for 
issuing  supplemental  allotments  when 
earnings  unexpectedly  fall  and, 
secondly,  whether  there  should  be  a 
time  limit  on  freezing  benefit  levels  (i.e., 
not  counting  any  unsubsidized  wages 
from  the  employer). 

•  Once  the  work  supplementation 
program  plan  is  approved,  the  State 
agency  must  incorporate  it  into  the  State 
Plan  of  Operation  and  include  its 
operating  budget  in  the  State  agency 
budget.  After  approval,  the  Department 
will  pay  the  cash  value  of  a  recipient's 
food  stamp  benefits  to  the  State  agency 
so  they  may  be  paid  directly  to  an 
employer  as  a  wage  subsidy.  The  State 
agency  will  also  be  reimbursed  for 
administrative  costs  related  to  the 
operation  of  the  work  supplementation 
program  as  provided  by  Section  16  of 
the  Food  Stamp  Act. 

•  For  Quality  Control  purposes,  cases 
in  which  a  household  member  is 
participating  in  a  work  supplementation 
program  will  be  coded  as  not  subject  to 
review. 

Section  273.7(l)(i)(H)  provides  that 
wages  paid  under  a  wage 
supplementation  or  support  program 
must  meet  the  requirements  of  the  Fair 
Labor  Standards  Act.  One  commenter 
pointed  out  that  a  wide  range  of  other 
employment  laws  beyond  the  Fair  Labor 
Standards  Act  will  also  apply.  The 
Department  agrees  and  has  amended 
this  provision  to  indicate  that  wages 
paid  under  a  wage  supplementation  or 
support  program  must  meet  the 
requirements  of  the  Fair  Labor 
Standards  Act  and  other  applicable 
employment  laws. 

No  other  germane  comments 
concerning  the  proposed  work 
supplementation  or  support  program 


provision  were  received.  Aside  from  the 
clarification  noted  above,  the 
Department  is  adopting  in  this  final 
rulemaking  the  revisions  as  proposed. 

Workfare 

Since  1982  the  Department  has 
afforded  State  agencies  and  political 
subdivisions  the  option  to  establish  a 
workfare  program.  In  workfare, 
nonexempt  food  stamp  household 
members  are  required  to  accept  public 
service  job  offers  and  work  in  return  for 
the  household's  food  stamp  allotment. 
The  number  of  hours  of  work  required 
of  a  household  member  is  calculated  by 
dividing  the  household's  monthly 
benefit  by  the  higher  of  the  applicable 
Federal  or  State  minimum  wage. 

Under  current  rules,  household 
members  subject  to  the  work  registration 
requirements  of  7  CFR  273.7(a)  may  also 
be  subject  to  workfare.  Additionally, 
recipients  of  benefits  under  title  IV-A 
may  be  subject  to  workfare  if  they  are 
currently  involved  less  than  20  hours  a 
week  in  title  fV-A  work  activities  and 
are  not  otherwise  exempt.  Applicants 
for,  or  recipients  of,  unemployment 
compensation  may  also  be  subject  to 
workfare. 

Workfare  is  a  household 
responsibility.  Legislative  history 
(Conference  Report  No.  97-290  on  the 
Agriculture  and  Food  Act  of  1981, 
December  10,  1981,  page  226) 
established  Congressional  intent  that  the 
household's  workfare  responsibility  be 
shared  by  all  nonexempt  members: 
"Upon  a  household  member's  failure  to 
comply  with  workfare  requirements,  the 
household  would  be  ineligible  for  food 
stamps  *   *  *,  unless  someone  in  the 
household  satisfies  all  outstanding 
workfare  obligations.  *   *   *"  Failure  of 
a  household  to  comply  with  workfare 
requirements  without  good  cause  results 
in  the  disqualification  of  the  entire 
household  until  the  workfare  obligation 
is  met,  or  for  two  months,  whichever  is 
less. 

The  workfare  provisions  of  section  20 
(7  U.S.C.  §  2029)  of  the  Food  Stamp  Act 
entitle  a  political  subdivision  operating 
a  workfare  program  to  share  in  the 
benefit  reductions  that  occur  when  a 
workfare  participant  begins  employment 
while  engaged  in  workfare  for  the  first 
time,  or  within  30  days  of  ending  the 
first  participation  in  workfare.  This 
provision  is  available  only  for  workfare 
programs  operated  under  section  20. 

Workfare  may  also  be  offered  as  a 
component  of  a  State  agency's  E&T 
program.  However,  workfare  savings  are 
not  available  for  E&T  workfare 
components. 

State  agencies  and  political 
subdivisions  may  also  operate  workfare 


programs  in  which  participation  by  food 
stamp  recipients  is  voluntary.  In  a 
voluntary  program,  disqualification  for 
failure  to  comply  does  not  apply.  The 
number  of  hours  of  work  will  be 
negotiated  between  the  volunteer 
household  and  the  agency  operating  the 
workfare  program. 

Section  815  of  PRWORA  amended 
section  20  of  the  Food  Stamp  Act  to:  (1) 
eliminate  the  requirement  for 
conformance  with  workfare  programs 
under  title  IV-A;  (2)  eliminate  the 
provision  for  combining  the  food  stamp 
and  title  fV-A  assistance  grants  to 
determine  the  number  of  hours  a  title 
rV-A  food  stamp  household  can  be 
required  to  participate  in  a  community 
work  experience  program  established 
under  section  409  of  the  Social  Security 
Act;  and  (3)  conform  disqualification 
penalties  for  failure  to  comply  with 
workfare  requirements  with  those  under 
section  6(d)(1)  of  the  Food  Stamp  Act. 
Thus,  while  still  a  household 
responsibility,  State  agencies  have  the 
option  of  disqualifying  the  individual 
or,  if  the  individual  is  a  head  of 
household,  the  entire  household. 

The  Department  proposed  to  amend  7 
CFR  273.22  to  incorporate  PRWORA 
changes  as  well  as  making  other 
technical  corrections. 

Lastly,  in  keeping  with  the 
Department's  ongoing  regulation 
streamlining  and  reform  initiative,  and 
to  create  a  more  logical  union  of  food 
stamp  work  requirements  and  the 
optional  workfare  program,  we 
proposed  to  move  the  amended  7  CFR 
273.22  to  7  CFR  273.7,  Work  provisions. 
and  to  designate  it  paragraph  (m). 
Optional  workfare  program. 

One  commenter  asked  for  a 
clarification  of  the  language  in 
273.7(m)(2)(i):  Do  the  rules  under 
section  (m)  apply  to  workfare  programs 
operated  as  a  component  of  a  State 
agency's  E&T  program  and  those 
operated  independently,  or  only  those 
operated  independently?  A  food  stamp 
workfare  program  may  be  operated  as  a 
component  of  a  State  agency's  E&T 
program.  However,  certain  rules 
governing  optional  workfare  programs 
operated  under  section  20  of  the  Food 
Stamp  Act  do  not  apply.  For  instance, 
the  sharing  of  workjfare  savings 
authorized  under  section  20(g]  of  the 
Food  Stamp  Act  are  not  available  for 
E&T  workfare  components.  Likewise, 
State  agencies  may  not  use  any  portion 
of  their  annual  100  percent  Federal  E&T 
grants  to  fund  the  administration  of 
optional  workfare  programs  under 
section  20  of  the  Food  Starhp  Act.  They 
can,  however,  use  their  grants  to  fund 
the  operation  of  workfare  components 
in  their  E&T  programs. 
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To  ensure  clarity  in  the  final 
rulemaking,  the  Department  is 
redesignating  section  273.7(e)(l)(iii)  as 
273.7(e)(l){iii)(A)  and  adding  a  new 
subparagraph,  273.7(e)(l)(iii)(B),  to  read: 
"The  sharing  of  workfare  savings 
authorized  under  section  20(g)  of  the 
Food  Stamp  Act  and  detailed  at 
paragraph  (m)(7){iv)  of  this  section  are 
not  available  for  E&T  workfare 
components." 

Further,  the  Department  is  adding  the 
following  statement  to  the  end  of 
273.7(m)(7)(i):  "State  agencies  must  not 
use  any  portion  of  their  annual  100 
percent  Federal  E&T  allocations  to  fund 
the  administration  of  optional  workfare 
programs  imder  section  20  of  the  Food 
Stamp  Act  and  this  subparagraph  (m)." 

15  Percent  Exemption 

Background 

Section  1001  of  the  Balanced  Budget 
Act  amended  section  6(o)  of  the  Food 
Stamp  Act  to  allow  State  agencies  to 
provide  an  exemption  from  the  3-month 
ABA  WD  food  stamp  time  limit  to  cover 
up  to  15  percent  of  their  ABAWDs  who 
would  otherwise  be  ineligible  because 
of  the  limit.  These  "covered 
individuals,"  as  defined  in  section 
6{o)(6)(ii)  of  the  Food  Stamp  Act,  are 
food  stamp  recipients,  or  applicants 
denied  food  stamps  because  they  have 
exhausted  their  3  months  of  eligibility, 
who:  (1)  Are  not  eligible  for  an 
exception  to  the  ABAWD  work 
requirement;  (2)  are  not  covered  by  a 
waiver  of  the  ABAWD  work 
requirement;  (3)  are  not  already 
complying  with  the  ABAWD  work 
requirement;  (4)  are  not  receiving  food 
stamps  during  their  3  months  of 
eligibility  authorized  under  the  time 
limit;  or  (5)  are  not  receiving  food 
stamps  during  a  subsequent  period  after 
reestablishing  eligibility  by  complying 
with  the  requirements  of  section  6(o)(5) 
of  the  Food  Stamp  Act. 

Section  1001  of  the  Balanced  Budget 
Act  authorizes  the  Secretary  to  estimate 
the  number  of  covered  individuals  in  a 
State  based  on  FY  1996  Quality  Control 
data  and  other  factors  appropriate  due 
to  the  timing  and  the  limitations  of  the 
data.  The  Secretary  is  also  authorized  to: 
(1)  Adjust  the  number  of  exemptions 
each  fiscal  year  to  reflect  changes  in  the 
State's  caseload  and  changes  in  the 
proportion  of  the  State's  food  stamp 
caseload  covered  by  the  ABAWD-related 
waivers;  (2)  adjust  the  number  of 
exemptions  estimated  for  a  State  during 
a  fiscal  year  if  the  nimiber  of  food  stamp 
recipients  in  the  State  varies  from  the 
State's  caseload  by  more  than  10 
percent;  (3)  adjust  the  number  of 
exemptions  assigned  for  a  current  fiscal 


year  based  on  the  actual  niunber  of 
exemptions  granted  by  the  State  agency 
in  the  preceding  fiscal  year;  and  (4) 
require  whatever  State  agency  reports 
determined  necessary  to  ensure 
compliance  with  the  15  percent 
exemption  provisions.  The  Department 
has  no  discretion  in  implementing  this 
provision. 

Because  of  the  many  requirements  of 
PRWORA  and  the  Balanced  Budget  Act 
that  apply  only  to  ABAWDs  and  the  3- 
month  time  limit,  the  Department 
created,  in  the  interim  rule,  a  new 
regulatory  section,  section  273.24,  in 
which  it  incorporated  the  Balanced 
Budget  Act  provisions  regarding  the  15 
percent  exemptions. 

Determining  How  To  Use  the 
Exemptions 

In  the  interim  rule  the  Department  did 
not  prescribe  how  State  agencies  must 
use  the  exemption  authority.  State 
agencies  have  maximimi  flexibility  to 
apply  the  exemptions  as  they  deem 
appropriate.  However,  in  the  preamble 
to  the  interim  rule,  the  Department  did 
remind  State  agencies  that,  along  with 
the  flexibility  they  are  afforded  in  terms 
of  determining  the  exemption  criteria, 
they  have  the  responsibility  for 
developing  exemption  policies  that 
comport  with  their  number  of 
exemptions. 

Covered  Individuals 

In  the  interim  rule,  the  Department 
clarified  that  it  is  up  to  the  State  agency 
to  decide  whether  or  not  to  require  an 
ABAWD  to  exhaust  the  3-month  time 
limit  (either  the  initial  3  months  or  the 
subsequent  3  months)  in  order  to  qualify 
for  an  exemption  under  this  provision. 
For  example,  if  a  State  agency  has  a 
sufficient  number  of  15  percent 
exemptions  available,  it  may  choose  to 
exempt  all  ABAWDs  residing  in  an  area 
not  already  waived  under  6(o)(4) 
regardless  of  whether  they  have 
exhausted  their  first  or  second  3 
months.  Conversely,  a  State  agency  may 
determine  that  the  best  way  to  manage 
its  finite  number  of  15  percent 
exemptions  is  to  require  individuals  to 
exhaust  their  3  months  of  eligibility 
before  being  exempted  under  this 
provision. 

Determining  the  Number  of  Exemptions 

The  interim  rule  provided  that  a  State 
agency  may  exempt  up  to  15  percent  of 
their  covered  individuals.  The  number 
of  exemptions  allotted  each  State  will 
reflect  changes  in  the  State's  caseload 
and  the  proportion  of  ABAWDs  covered 
by  waivers  granted  under  paragraph 
6(o)(4)  of  the  Food  Stamp  Act. 


The  interim  rule  further  provided  that 
FNS  will  adjust  the  estimated  number  of 
covered  individuals  estimated  for  a 
State  during  a  fiscal  year  if  the  number 
of  actual  food  stamp  recipients  in  the 
State  varies  by  more  than  10  percent,  as 
determined  by  the  FNS. 

Lastly,  the  interim  rule  authorized 
FNS  to  adjust  the  number  of  exemptions 
allocated  to  a  State  agency  for  a  fiscal 
year  based  on  the  difference  between 
the  average  monthly  number  of 
exemptions  in  effect  in  the  State  for  the 
preceding  fiscal  year  and  the  average 
monthly  number  of  exemptions 
estimated  for  the  State  agency  for  the 
preceding  fiscal  year.  If  more 
exemptions  are  used  than  authorized  in 
a  fiscal  year,  the  State's  allocation  for 
the  next  year  will  be  reduced.  If  the 
State  agency  does  not  use  all  of  its 
exemptions  by  the  end  of  the  fiscal  year, 
FNS  will  increase  by  the  remaining 
balance  the  estimated  number  of 
exemptions  allocated  to  the  State  agency 
for  the  subsequent  fiscal  year. 

Reporting 

The  interim  rule  required  State 
agencies  to  track  and  report  the  number 
of  cases  exempt  imder  the  15  percent 
criteria  used  each  month  to  their 
respective  FNS  regional  offices  on  a 
quarterly  basis. 

All  commenters  agreed  with  allowing 
maximiun  flexibility  in  using  the 
exemption. 

One  commenter  stated  that  in 
calculating  the  number  of  people  living 
in  areas  where  there  is  no  ABAWD 
waiver  due  to  insufficient  jobs  or  high 
imemployment,  the  Department  should 
take  special  care  to  avoid  overestimating 
the  number  of  people  in  waived  parts  of 
counties  that  contain  only  some  waived 
communities.  They  believe  the 
Department  should  develop  and  release 
a  clear,  reliable  methodology  for 
calculating  the  fraction  of  a  county's 
recipients  that  are  covered  by  an 
ABAWD  waiver. 

The  Department  is  currently  exploring 
ways  to  improve  the  estimates  of  the 
proportions  of  an  area  that  have 
received  waivers.  For  example,  we  have 
been  working  to  modify  the  QC  file  to 
enable  it  to  both  identify  cases  in  the 
file  that  should  be  classified  as 
ABAWDs,  and  to  determine  whether 
those  cases  either  live  in  a  waived  area, 
or  are  subject  to  other  exemptions.  The 
effort  is  ongoing,  and  we  will  continue 
to  welcome  technical  contributions  in 
this  area. 

One  commenter  suggested  that  the 
Department  should  make  technical 
assistance  available  to  help  States 
identify  simple,  ^asily  administered 
options  for  using  the  exemptions,  such 
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as  extending  the  number  of  months  of 
benefits  a  household  may  receive  within 
a  36-month  period,  reducing  the  number " 
of  months  (from  36)  required  for  a 
household's  "clock"  to  recharge,  or 
exempting  readily  identifiable 
demographic  groups  (such  as  those  over 
age  40  or  45).  The  Department  has 
provided  guidance  to  the  State  agencies 
regarding  use  of  exemptions  in  the  form 
of  policy  memoranda.  At  the  same  time, 
regional  offices  are  working  very  closely 
with  State  agencies  to  identify  the  best 
way  to  use  the  exemptions  and  to  share 
information  on  what  other  State 
agencies  are  doing. 

Another  commenter  suggested  that 
the  Department  should  allow  States  to 
rely  upon  estimates  of  the  effects  of  its 
15  percent  exemption  policy  as  an 
alternative  to  counting  the  actual 
number  of  exemptions  provided  each 
month.  The  Department  will  not  make 
a  change  to  this  provision.  Because  of 
the  statutory  15  percent  limit  on 
exemptions  the  Department  must 
require  an  accurate  accounting  of  how 
many  exemptions  State  agencies  use. 
Likewise,  States  agencies  need  to 
acciuately  record  the  numbers  of 
individuals  exempt  under  this  provision 
in  order  to  comply  with  the  statute. 

Publication  of  an  associated  final 
rulemaking  added  to  and  revised 
§  273.24.  Additionally,  corrections  have 
made  to  the  language  of  the  original 
interim  rule.  Thus,  the  Department  is 
taking  this  opportunity  to  publish  the  15 
percent  ABAWD  exemption  provision 
in  its  final  form. 

List  of  Subjects 

7  CFR  271 

Administrative  practice  and 
procedures.  Food  stamps,  Grant 
programs-social  programs. 

7  CFR  272 

Administrative  practice  and 
procedures,  Food  stamps,  Grant 
programs-social  programs. 

7  CFR  273 

Administrative  practice  and 
procedures.  Food  stamps,  Grant 
programs-social  programs.  Penalties, 
Reporting  and  recordkeeping. 

7  CFR  275 

Administrative  practice  and 
procediu«s.  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

7  CFR  277 

Administrative  practice  and 
procedures,  Food  stamps.  Fraud,  Grant 
Programs,  Social  Programs,  Penalties. 


Accordingly.  7  CFR  parts  271.  272, 
273.  275,  and  277  are  amended  as 
follows: 

1.  The  authority  citation  for  parts  271, 
272,  273,  275,  and  277  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  2011-2036 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  In  §271.2: 

a.  The  definition  of  "Base  of  eligibles" 
is  removed. 

b.  The  definition  of  "Exempted"  is 
amended  by  removing  the  reference  to 
"§  273.7(f)"  and  adding  in  its  place  a 
reference  to  "§  273.7(e)." 

c.  The  definition  of  "Placed  in  an 
employment  and  training  (E&T) 
program"  is  revised. 

The  revision  reads  as  follows: 

§271.2    Definitions. 

Ik  *  *  *  * 

Placed  in  an  employment  and 
training  (EB-T)  program  means  a  State 
agency  may  count  a  person  as  "placed" 
in  an  E&T  program  when  the  individual 
commences  a  component. 
***** 

3.  In  §  271.8,  amend  the  table  of  0MB 
assigned  control  numbers  by: 

a.  Removing  the  entry  for  "273.7(a), 
(d),  (f)"  and  adding  in  its  place  an  entry 
for  "273.7(a),  (d),  (e)." 

b.  Removing  the  entry  for  "273.7(g)" 
and  adding  in  its  place  an  entry  for 
"273.7(f)." 

c.  Adding  a  new  entry  "273. 7(m)" 
after  the  newly  amended  entry  for 
"273.7(f)." 

d.  Removing  the  entry  for  "273.22(b). 
(c).  (d).  (e).  (f).  (g)." 

The  addition  reads  as  follows: 

§271.8    Information  collection/ 
recordkeeping — 0MB  assigned  control 
numbers. 


7  CFR  section  where  require- 
ments are  described 


Current 
0MB  con- 
trol no. 


273.7(m)  0584-0285 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

4.  In  §272.1,  add  paragraph  (g)(166)  to 
read  as  follows; 

§  272.1    General  terms  and  conditions. 

*        *        *        *        * 

(g)*  *  * 


(166)  Amendment  No.  393.  The 
provisions  of  Amendment  No.  393. 
regarding  the  Work  Provisions  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
are  effective  August  19,  2002. 

5.  In  §272.2: 

a.  Paragraph  (d)(l)(v)  is  amended  by 
removing  the  reference  to  "§  273.7(c)(4) 
and  (5)"  and  adding  in  its  place  a 
reference  to  "§  273.7(c)(6)." 

b.  New  paragraphs  (d)(l)(xiv)  and 
(d)(l)(xv)  are  added. 

c.  Paragraph  (e)(9)  is  amended  by 
removing  the  reference  to 

"§  273.7(c)(5)"  and  adding  in  its  place  a 
reference  to  "§  273.7(c)(7)." 
The  additions  read  as  follows: 

§272.2    Plan  of  operation. 

*        *        •        *        • 

(d)*  *  * 

(D*  *  * 

(xiv)  The  State  agency's 
disqualification  plan,  in  accordance 
with  §  273.7(f)(3)  of  this  chapter. 

(xv)  If  the  State  agency  chooses  to 
implement  the  provisions  for  a  work 
supplementation  or  support  program, 
the  work  supplementation  or  support 
program  plan,  in  accordance  with 
§273.7(11(1)  of  this  chapter. 


PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

6.  In§273.1: 

a.  Paragraph  (b)(7)(iv)  is  removed  and 
paragraphs  (b)(7)(v).  (b)(7)(vi). 
(b)(7)(vii).  (b)(7)(viii),  (b)(7)(ix).  (b)(7)(x), 
(b)(7)(xi).  and  (b)(7)(xii)  are  redesignated 
as  (b)(7)(iv).  (b)(7)(v).  (b)(7)(vi). 
(b)(7)(vii),  (b)(7)(viii).  (b)(7)(ix).  (b)(7)(x) 
and  (b)(7)(xi)  respectively. 

b.  The  first  sentence  of  paragraph 
(d)(2)  is  revised. 

The  revision  reads  as  follows: 

§273.1    Household  concept 

•        •        *        *        * 

(d)*  *  * 

(2)  For  purposes  of  failure  to  comply 
with  the  work  requirements  of  §  273.7. 
the  head  of  household  shall  be  the 
principal  wage  earner  unless  the 
household  has  selected  an  adult  parent 
of  children  as  specified  in  paragraph 
(d)(1)  of  this  section.  *   *  * 


§273.5    [AMENDED] 

7.  In  §273.5.  paragraph  (b)(ll)(iv)  is 
amended  by  removing  two  references  to 
"§  273.7(f)(1)"  and  adding  in  their 
places  a  reference  to  "§  273.7(e)(1)." 

8.  §  273.7  is  revised  to  read  as  follows: 
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§273.7    Work  provisions. 

(a)  Work  requirements.  (1)  As  a 
condition  of  eligibility  for  food  stamps, 
each  household  member  not  exempt 
under  paragraph  (b)(1)  of  this  section 
must  comply  with  the  following  Food 
Stamp  Program  work  requirements: 

(i)  Register  for  work  or  be  registered 
by  the  State  agency  at  the  time  of 
application  and  every  12  months  after 
initial  registration.  The  member 
required  to  register  need  not  complete 
the  registration  form. 

(ii)  Participate  in  a  Food  Stamp 
Employment  and  Training  (E&T) 
program  if  assigned  by  the  State  agency, 
to  the  extent  required  by  the  State 
agency; 

(iii)  Participate  in  a  workfare  program 
if  assigned  by  the  State  agency; 

(iv)  Provide  the  State  agency  or  its 
designee  with  sufficient  information 
regarding  employment  status  or 
availability  for  work; 

(v)  Report  to  an  employer  to  whom 
referred  by  the  State  agency  or  its 
designee  if  the  potential  employment 
meets  the  suitability  requirements 
described  in  paragraph  (h)  of  this 
section; 

(vi)  Accept  a  bona  fide  offer  of 
suitable  employment,  as  defined  in 
paragraph  (h)  of  this  section,  at  a  site  or 
plant  not  subject  to  a  strike  or  lockout, 
at  a  wage  equal  to  the  higher  of  the 
Federal  or  State  minimum  wage  or  80 
percent  of  the  wage  that  would  have 
governed  had  the  minimum  hoiuly  rate 
under  section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  been  applicable  to  the 
offer  of  employment. 

(vii)  Do  not  voluntarily  and  without 
good  cause  quit  a  job  of  30  or  more 
hoius  a  week  or  reduce  work  effort  to 
less  than  30  hours  a  week,  in 
accordance  with  paragraph  (j)  of  this 
section. 

(2)  The  Food  and  Nutrition  Service 
(FNS)  has  defined  the  meaning  of  "good 
cause,"  and  "voluntary  quit,"  and 
"reduction  of  work  effort"  as  used  in 
paragraph  (a)(l)(vii)  of  this  section.  See 
paragraph  (i)  of  this  section  for  a 
discussion  of  good  cause;  see  paragraph 
(j)  of  this  section  for  a  discussion  of 
volimtary  quit  and  reduction  of  work 
effort. 

(3)  Each  State  agency  will  determine 
the  meaning  of  any  other  terms  used  in 
paragraph  (a)(1)  of  this  section;  the 
procedures  for  establishing  compliance 
with  Food  Stamp  Program  work 
requirements;  and  whether  an 
individual  is  complying  with  Food 
Stamp  Program  work  requirements.  A 
State  agency  must  not  use  a  meaning, 
procediu^,  or  determination  that  is  less 
restrictive  on  food  stamp  recipients  than 
is  a  comparable  meaning,  procedure,  or 


determination  under  the  State  agency's 
program  funded  under  title  IV-A  of  the 
Social  Security  Act. 

(4)  Strikers  whose  households  aie 
eligible  under  the  criteria  in  §  273.1(e) 
are  subject  to  Food  Stamp  Program  work 
requirements  imless  they  are  exempt 
under  paragraph  (b)(1)  of  this  section  at 
the  time  of  application. 

(5)  State  agencies  may  request 
approval  from  FNS  to  substitute  State  or 
local  procedures  for  work  registration 
for  PA  households  not  subject  to  the 
work  requirements  under  title  IV  of  the 
Social  Security  Act  or  for  GA 
households.  However,  the  failure  of  a 
household  member  to  comply  with  State 
or  local  work  requirements  that  exceed 
the  requirements  listed  in  this  section 
must  not  be  considered  grounds  for 
disqualification.  Work  requirements 
imposed  on  refugees  participating  in 
refugee  resettlement  programs  may  also 
be  substituted,  with  FNS  approval. 

(6)  Household  members  who  are 
applying  for  SSI  and  for  food  stamps 
under  §  273.2(k)(l)(i)  will  have  Food 
Stamp  Program  work  requirements 
waived  until  they  are  determined 
eligible  for  SSI  and  become  exempt  from 
Food  Stamp  Program  work 
requirements,  or  until  they  are 
determined  ineligible  for  SSI,  at  which 
time  their  exemptions  from  Food  Stamp 
Program  work  requirements  will  be 
reevaluated. 

(b)  Exemptions  from  work 
requirements.  (1)  The  following  persons 
are  exempt  from  Food  Stamp  Program 
work  requirements: 

(i)  A  person  younger  than  16  years  of 
age  or  a  person  60  years  of  age  or  older. 
A  person  age  16  or  17  who  is  not  the 
head  of  a  household  or  who  is  attending 
school,  or  is  enrolled  in  an  employment 
training  program,  on  at  least  a  half-time 
basis,  is  also  exempt.  If  the  person  turns 
16  (or  18  under  the  preceding  sentence) 
during  a  certification  period,  the  State 
agency  must  register  the  person  as  part 
of  the  next  scheduled  recertification 
process,  unless  the  person  qualifies  for 
another  exemption. 

(ii)  A  person  physically  or  mentally 
unfit  for  employment.  For  the  piuposes 
of  this  paragraph  (b),  a  State  agency  will 
define  physical  and  mental  fitness; 
establish  procedures  for  verifying;  and 
will  verify  claimed  physical  or  mental 
unfitness  when  necessary.  However,  the 
State  agency  must  not  use  a  definition, 
procediue  for  verification,  or 
verification  that  is  less  restrictive  on 
food  stamp  recipients  than  a  comparable 
meaning,  procedure,  or  determination 
under  the  State  agency's  program 
funded  under  title  IV-A  of  the  Social 
Security  Act. 


(iii)  A  person  subject  to  and 
complying  with  any  work  requirement 
under  title  IV  of  the  Social  Security  Act. 
If  the  exemption  claimed  is 
questionable,  the  State  agency  is 
responsible  for  verifying  the  exemption. 

(iv)  A  parent  or  otner  household 
member  responsible  for  the  care  of  a 
dependent  child  under  6  or  an 
incapacitated  person.  If  the  child  has  his 
or  her  6th  birthday  during  a  certification 
period,  the  State  agency  must  work 
register  the  individual  responsible  for 
the  care  of  the  child  as  part  of  the  next 
scheduled  recertification  process,  unless 
the  individual  qualifies  for  another 
exemption. 

(v)  A  person  receiving  unemployment 
compensation.  A  person  who  has 
applied  for,  but  is  not  yet  receiving, 
unemployment  compensation  is  also 
exempt  if  that  person  is  complying  with 
work  requirements  that  are  part  of  the 
Federal-State  unemployment 
compensation  application  process.  If  the 
exemption  claimed  is  questionable,  the 
State  agency  is  responsible  for  verifying 
the  exemption  with  the  appropriate 
office  of  the  State  employment  services 
agency. 

(vi)  A  regular  participant  in  a  drug 
addiction  or  alcoholic  treatment  and 
rehabilitation  program. 

(vii)  An  employed  or  self-employed 
person  working  a  minimum  of  30  hoiu-s 
weekly  or  earning  weekly  wages  at  least 
equal  to  the  Federal  minimum  wage 
multiplied  by  30  hours.  This  includes 
migrant  and  seasonal  farm  workers 
under  contract  or  similar  agreement 
with  an  employer  or  crew  chief  to  begin 
employment  within  30  days  (although 
this  will  not  prevent  individuals  from 
seeking  additional  services  from  the 
State  employment  services  agency).  For 
work  registration  purposes,  a  person 
residing  in  areas  of  Alaska  designated  in 
§274.10(a)(4)(iv)  of  this  chapter,  who 
subsistence  hunts  and/or  fishes  a 
minimiun  of  30  hours  weekly  (averaged 
over  the  certification  period)  is 
considered  exempt  as  self-employed.  An 
employed  or  self-employed  person  who 
voluntarily  and  without  good  cause 
reduces  his  or  her  work  effort  and,  after 
the  reduction,  is  working  less  than  30 
hours  per  week,  is  ineligible  to 
participate  in  the  Food  Stamp  Program 
under  paragraph  (j)  of  this  section. 

(viii)  A  student  enrolled  at  least  half- 
time  in  any  recognized  school,  training 
program,  or  institution  of  higher 
education.  Students  enrolled  at  least 
half-time  in  an  institution  of  higher 
education  must  meet  the  student 
eligibility  requirements  listed  in  §273.5. 
A  student  will  remain  exempt  diuing 
normal  periods  of  class  attendance, 
vacation,  and  recess.  If  the  student 
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graduates,  enrolls  less  than  half-time,  is 
suspended  or  expelled,  drops  out,  or 
does  not  intend  to  register  for  the  next 
normal  school  term  (excluding 
summer),  the  State  agency  must  work 
register  the  individual,  unless  the 
individual  qualifies  for  another 
exemption. 

I  (2)0)  Persons  losing  exemption  status 
'aue  to  any  changes  in  circumstances 
that  are  subject  to  the  reporting 
requirements  of  §  273.12  must  register 
for  employment  when  the  change  is 
reported.  If  the  State  agency  does  not 
use  a  work  registration  form,  it  must 
annotate  the  change  to  the  member's 
exemption  status.  If  a  work  registration 
form  is  used,  the  State  agency  is 
responsible  for  providing  the  participant 
with  a  work  registration  form  when  the 
change  is  reported.  Participants  are 
responsible  for  returning  the  completed 
form  to  the  State  agency  within  10 
calendar  days  from  the  date  the  form 
was  handed  to  the  household  member 
reporting  the  change  in  person,  or  the 
date  the  State  agency  mailed  the  form. 
If  the  participant  fails  to  return  the 
completed  form,  the  State  agency  must 
issue  a  notice  of  adverse  action  stating 
that  the  participant  is  being  terminated 
and  why,  but  that  the  termination  can 
be  avoided  by  returning  the  form. 

(ii)  Those  persons  who  lose  their 
exemption  due  to  a  change  in 
circumstances  that  is  not  subject  to  the 
reporting  requirements  of  §  273.12  must 
register  for  employment  at  their 
household's  next  recertification. 
j   (c)  State  agency  responsibilities.  (1) 
"The  State  agency  must  register  for  work 
4ach  household  member  not  exempted 
^y  the  provisions  of  paragraph  (b)(1)  of 
this  section.  As  part  of  the  work 
tegistratipn  process,  the  State  agency 
inust  explain  to  the  individual  the 
pertinent  work  requirements,  the  rights 
and  responsibilities  of  work-registered 
household  members,  and  the 
consequences  of  failure  to  comply.  The 
State  agency  must  provide  a  written 
statement  of  the  abo\re  to  each 
individual  in  the  household  who  is 
registered  for  work.  A  notice  must  also 
be  provided  when  a  previously  exempt 
individual  or  new  household  member 
becomes  subject  to  a  work  requirement, 
and  at  recertification.  The  State  agency 
must  permit  the  applicant  to  complete 
a  record  or  form  for  each  household 
member  required  to  register  for 
employment  in  accordance  with 
paragraph  (a)(l){i)  of  this  section. 
Household  members  are  considered  to 
have  registered  when  an  identifiable 
work  registration  form  is  submitted  to 
the  State  agency  or  when  the 
registration  is  otherwise  annotated  or 
recorded  by  the  State  agency. 


(2)  The  State  agency  is  responsible  for 
screening  each  work  registrant  to 
determine  whether  or  not  it  is 
appropriate,  based  on  the  State  agency's 
criteria,  to  refer  the  individual  to  an 
E&T  program,  and  if  appropriate, 
referring  the  individual  to  an  E&T 
program  component.  Upon  entry  into 
each  component,  the  State  agency  must 
inform  the  participant,  either  orally  or 
in  writing,  of  the  requirements  of  the 
component,  what  will  constitute 
noncompliance  and  the  sanctions  for 
noncompliance.  The  State  agency  may, 
with  FNS  approval,  use  intake  and 
sanction  systems  that  are  compatible 
with  its  title  IV-A  work  program.  Such 
systems  must  be  proposed  and 
explained  in  the  State  agency's  E&T 
State  Plan. 

(3)  The  State  agency  must  issue  a 
notice  of  adverse  action  to  an 
individual,  or  to  a  household  if 
appropriate,  within  10  days  after 
learning  of  the  individual's 
noncompliance  with  Food  Stamp 
Program  work  requirements.  The  notice 
of  adverse  action  must  meet  the 
timeliness  and  adequacy  requirements 
of  §  273.13.  If  the  individual  complies 
before  the  end  of  the  advance  notice 
period,  the  State  agency  will  cancel  the 
adverse  action.  If  tihe  State  agency  offers 
a  conciliation  process  as  part  of  its  E&T 
program,  it  must  issue  the  notice  of 
adverse  action  no  later  than  the  end  of 
the  conciliation  period. 

(4)  The  State  agency  must  design  and 
operate  an  E&T  program  that  may 
consist  of  one  or  more  or  a  combination 
of  employment  and/ or  training 
components  as  described  in  paragraph 
(e)(1)  of  this  section.  The  State  agency 
must  ensure  that  it  is  notified  by  the 
agency  or  agencies  operating  its  E&T 
components  within  10  days  if  an  E&T 
mandatory  participant  fails  to  comply 
with  E&T  requirements. 

(5)  Each  component  of  the  State 
agency's  E&T  program  must  be 
delivered  through  its  statewide 
workforce  development  system,  unless 
the  component  is  not  available  locally 
through  such  a-  system. 

(6)  In  accordance  with  §  272.2(d)  and 
§  272.2(e)  of  this  chapter,  the  State 
agency  must  prepare  and  submit  an  E&T 
Plan  to  its  appropriate  FNS  Regional 
Office.  The  E&T  Plan  must  be  available 
for  public  inspection  at  the  State  agency 
headquarters.  In  its  E&T  Plan,  the  State 
agency  will  detail  the  following: 

(i)  "The  nature  of  the  E&T  components 
the  State  agency  plans  to  offer  and  the 
reasons  for  such  components,  including 
cost  information.  The  methodology  fftr 
State  agency  reimbursement  for 
education  components  must  be 
specifically  addressed; 


(ii)  An  operating  budget  for  the 
Federal  fiscal  year  with  an  estimate  of 
the  cost  of  operation  for  one  full  year. 
Any  State  agency  that  requests  50 
percent  Federal  reimbursement  for  State 
agency  E&T  administrative  costs,  other 
than  for  participant  reimbursements, 
must  include  in  its  plan,  or  amendments 
to  its  plan,  an  itemized  list  of  all 
activities  and  costs  for  which  those 
Federal  funds  will  be  claimed, 
including  the  costs  for  case  management 
and  casework  to  facilitate  the  transition 
from  economic  dependency  to  self- 
sufficiency  through  work.  Costs  in 
excess  of  the  Federal  grant  will  be 
allowed  only  with  the  prior  approval  of 
FNS  and  must  be  adequately 
documented  to  assure  that  they  are 
necessary,  reasonable  and  properly 
allocated.  If  the  State  agency  intends  to 
spend  the  additional  E&T  grant 
allocation  for  which  it  is  eligible  in  a 
fiscal  year  in  accordance  with  paragraph 
(d)(l)(i)(B)  of  this  section,  it  must 
declare  its  intention  to  maintain  its  level 
of  expenditures  for  E&T  and  workfare  at 
a  level  not  less  than  the  level  of  such 
expenditures  in  FY  1996; 

(iii)  The  categories  and  types  of 
individuals  the  State  agency  intends  to 
exempt  from  E&T  participation,  the 
estimated  percentage  of  work  registrants 
the  State  agency  plans  to  exempt,  and 
the  frequency  with  which  the  State 
agency  plans  to  reevaluate  the  validity 
of  its  exemptions; 

(iv)  The  characteristics  of  the 
population  the  State  agency  intends  to 
place  in  E&T; 

(v)  The  estimated  number  of 
volunteers  the  State  agency  expects  to 
place  in  E&T; 

(vi)  The  geographic  areas  covered  and 
not  covered  by  the  E&T  Plan  and  why. 
and  the  type  and  location  of  services  to 
be  offered; 

(vii)  The  method  the  State  agency 
uses  to  count  all  work  registrants  the 
first  month  of  each  fiscal  year; 

(viii)  The  method  the  State  agency 
uses  to  report  work  registrant 
information  on  the  quarterly  Form  FNS- 
583; 

(ix)  The  method  the  State  agency  uses 
to  prevent  work  registrants  from  being 
counted  twice  within  a  Federal  fiscal 
year.  If  the  State  agency  universally 
work  registers  all  food  stamp  applicants, 
this  method  must  specify  how  the  State 
agency  excludes  those  exempt  from 
work  registration  under  paragraph  (b)(1) 
of  this  section.  If  the  State  agency  work 
registers  nonexempt  participants 
whenever  a  new  application  is 
submitted,  this  method  must  also 
specify  how  the  State  agency  excludes 
those  participants  who  may  have 
already  been  registered  within  the  past 
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12  months  as  specified  under  paragraph 
(a)(l)(i)  of  this  section; 

(x)  The  organizational  relationship 
between  the  units  responsible  for 
certification  and  the  units  operating  the 
E&T  components,  including  imits  of  the 
statewide  workforce  development 
system,  if  available.  FNS  is  specifically 
concerned  that  the  lines  of 
commimication  be  efficient  and  that 
noncompliance  be  reported  to  the 
certification  imit  within  10  working 
days  after  the  noncompliance  occurs; 

(xi)  The  relationship  between  the 
State  agency  and  other  organizations  it 
plans  to  coordinate  with  for  the 
provision  of  services,  including 
organizations  in  the  statewide  workforce 
development  system,  if  available. 
Copies  of  contracts  must  be  available  for 
inspection; 

(xii)  The  availability,  if  appropriate,  of 
E&T  programs  for  Indians  living  on 
reservations; 

(xiii)  If  a  conciliation  process  is 
planned,  the  procedures  that  will  be 
used  when  an  individual  fails  to  comply 
with  an  E&T  program  requirement. 
Include  the  length  of  the  conciliation 
period;  and 

(xiv)  The  payment  rates  for  child  care 
established  in  accordance  with  the 
Child  Care  and  Development  Block 
Grant  provisions  of  45  CFR  98.43,  and 
based  on  local  market  rate  surveys. 

(7)  The  State  agency  wall  submit  its 
E&T  Plan  biennially,  at  least  45  days 
before  the  start  of  the  Federal  fiscal  year. 
The  State  agency  must  submit  plan  ■ 
revisions  to  the  appropriate  FNS 
regional  office  for  approval  if  it  plans  to 
alter  the  nature  or  location  of  its 
components  or  the  number  or 
characteristics  of  persons  served.  The 
proposed  changes  must  be  submitted  for 
approval  at  least  30  days  prior  to 
planned  implementation. 

(8)  The  State  agency  will  submit 
quarterly  reports  to  FNS  no  later  than  45 
days  after  the  end  of  each  Federal  fiscal 
quarter  containing  monthly  figures  for: 

(i)  Participants  newly  work  registered; 

(ii)  Work  registrants  exempted  by  the 
State  agency  from  participation  in  E&T; 

(iii)  Participants  who  volunteer  for 
and  commence  participation  in  an 
approved  E&T  component; 

(iv)  E&T  mandatory  participants  who 
commence  an  approved  E&T 
component,  including  Food  Stamp 
Program  applicants  if  the  State  agency 
chooses  to  operate  a  component  for 
applicants; 

(v)  Able-bodied  adults  without 
dependents  (ABAWDs)  subject  to  the  3- 
month  food  stamp  time  limit  imposed  in 
accordance  with  §  273.24(b)  who  are 
exempt  under  the  State  agency's  15 


percent  exemption  allowance  under 
§  273.24(b); 

(vi)  Filled  and  offered  slots  created  in 
E&T  workfare  components  or 
comparable  programs  that  serve 
ABAWDs  subject  to  the  3-month  food 
stamp  time  limit.  This  information  must 
be  broken  out  to  show  the  number  of 
slots  created  in  areas  of  the  State  that 
have  received  a  waiver  of  the  time  limit 
in  accordance  with  §  273.24(f)  and  in 
non- waived  areas; 

(vii)  Filled  and  offered  slots  created  in 
education  and  training  components  or 
comparable  programs  that  serve 
ABAWDs  subject  to  the  3-month  food 
stamp  time  limit.  This  information  must 
be  broken  out  to  show  the  number  of 
slots  created  in  areas  of  the  State  that 
have  received  a  waiver  of  the  time  limit 
in  accordance  with  §  273.24(f)  and  in 
non- waived  areas; 

(viii)  The  amount  of  100  percent 
Federal  E&T  funds  spent  to  create 
workfare  slots  that  serve  ABAWDs 
subject  to  the  3-month  time  limit;  and 

(ix)  The  amount  of  100  percent 
Federal  E&T  funds  spent  to  create 
education  and  training  slots  that  serve 
ABAWDs  subject  to  the  3-month  time 
limit. 

(9)  The  State  agency  will  submit 
annually,  on  its  first  quarterly  report: 

(i)  The  niunber  of  work  registered 
persons  in  the  State  during  die  period 
October  1  through  October  31  of  the 
new  fiscal  year,  including  persons  work 
registered  during  October;  and 

(ii)  The  number  of  these  work 
registered  p>ersons  the  State  agency 
subsequently  exempted  from 
participation  in  E&T. 

(10)  The  State  agency  will  submit 
annuaUy,  on  its  final  quarterly  report,  a 
list  of  E&T  components  it  offered  during 
the  fiscal  year  and  the  number  of 
mandatory  and  voliuiteer  participants 
placed  in  each  E&T  component. 

(11)  Additional  information  may  be 
required  of  the  State  agency,  on  an  as 
needed  basis,  regarding  the  type  of 
components  offered  and  the 
characteristics  of  persons  served, 
depending  on  the  contents  of  its  E&T 
Plan. 

(12)  The  State  agency  must  ensure,  to 
the  maximum  extent  practicable,  that 
E&T  programs  are  provided  for  Indians 
living  on  reservations. 

(13)  If  a  benefit  overissuance  is 
discovered  for  a  month  or  months  in 
which  a  mandatory  E&T  participant  has 
already  fulfilled  a  work  component 
requirement,  the  State  agency  must 
follow  the  procedure  specified  in 
paragraph  (m)(6)(v)  of  this  section  for  a 
workfare  overissuance. 

(14)  If  a  State  agency  fails  to 
efficiently  and  effectively  administer  its 


E&T  program,  the  provisions  of 

§  276.1(a)(4)  of  this  chapter  will  apply. 

(d)  Federal  financial  participation.  (1) 
Employment  and  training  grants,  (i) 
Allocation  of  grants.  Each  State  agency 
will  receive  an  E&T  program  grant  for 
each  fiscal  year  to  operate  an  E&T 
program.  The  grant  requires  no  State 
matching.  The  grant  will  consist  of  a 
base  amoimt  and  a  additional  amount 
that  will  be  available  only  to  those 
affected  State  agencies  that  elect  to  meet 
their  inaintenance  of  effort  requirements 
as  described  in  paragraph  (d)(l)(iii)  of 
this  section. 

(A)  In  determining  each  State  agency's 
base  100  percent  Federal  E&T  grant 
amount,  FNS  will  apply  the  percentage 
determined  in  accordance  with 
paragraph  (d)(l)(i)(C)  of  this  section  to 
the  total  amoimt  of  the  100  percent 
Federal  E&T  grant  provided  imder 
section  16(h)(1)(A)  of  the  Food  Stamp 
Act  for  each  fiscal  year. 

(B)  In  determining  each  State  agency's 
additional  100  percent  Federal  E&T 
grant  amount,  FNS  will  apply  the 
percentage  determined  in  accordance 
with  paragraph  (d)(l)(i)(C)  of  this 
section  to  the  total  amount  of  100 
percent  Federal  E&T  grant  provided 
xmder  section  16(h)(1)(A)  of  the  Food 
Stamp  Act  for  each  fiscal  year. 

(C)  Except  as  otherwise  provided  in 
paragraph  (d)(l)(i)(F)  of  this  section, 
Federal  funding  for  E&T  grants, 
including  both  the  base  and  additional 
amounts,  will  be  allocated  based  on  the 
number  of  ABAWDs  in  each  State  not 
eligible  for  an  exemption  under 

§  273.24(c),  who  either  do  not  reside  in 
an  area  subject  to  a  waiver  granted  in 
accordance  with  §  273.24(f)  or  who  do 
reside  in  an  area  subject  to  a  waiver  in 
which  the  State  agency  provides  E&T 
services  to  ABAWDs,  as  a  percentage  of 
such  recipients  nationwide.  FNS  will 
ensure  that  all  waivers  granted  in  . 
accordance  with  §  273.24(f)  in  a 
reasonable  time  before  the  E&T 
allocations  are  determined  vnll  be 
considered  in  the  determination. 

(D)  FNS  will  determine  each  State's 
percentage  of  ABAWDs  using  FY  1996 
Quality  Control  siuvey  data  adjusted  for 
changes  in  each  State's  caseload. 

(E)  No  State  agency  will  receive  less 
than  $50,000  in  100  percent  Federal 
E&T  funds.  To  ensure  this,  FNS  will 
reduce,  if  necessary,  the  grant  of  each 
State  agency  allocated  more  than 
$50,000.  The  reduction  will  be 
proportionate  to  the  nimiber  of 
ABAWDs  in  the  State  who  are  not 
eligible  for  an  exemption  under 

§  273.24(c),  and  who  do  not  reside  in  an 
area  subject  to  a  waiver  under 
§  273.24(f)  or  who  do  reside  in  an  area 
subject  to  a  waiver  in  which  the  State 
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i  gency  provides  E&T  services  to 
ABAWDs  as  compared  to  the  total 
number  of  such  recipients  in  all  the 
State  agencies  receiving  more  than 
$50,000.  FNS  will  distribute  the  funds 
from  the  reduction  to  State  agencies 
initially  allocated  less  than  $50,000  so 
they  receive  the  $50,000  minimum. 
I  (F)  If  a  State  agency  will  not  expend 
all  of  the  funds  allocated  to  it  for  a  fiscal 
year  under  paragraph  (d)(l)(i)(C)  of  this 
Section,  FNS  will  reallocate  the  ' 
unexpended -funds  to  other  State 
agencies  during  the  fiscal  year  or  the 
subsequent  fiscal  year  as  it  considers 
appropriate  and  equitable. 
I  (ii)  Use  of  Funds.  (A)  Not  less  than  80 
percent  of  the  funds  a  State  agency 
teceives  in  a  fiscal  year  under  paragraph 
(jd)(l)(i)  of  this  section  must  be  used  to 
$erve  ABAWDs  who  are  placed  in  and 
comply  with  the  requirements  of  a 
tvorkfare  component  in  an  E&T  program 
described  in  paragraph  (e)(l)(iii)  of  this 
^ection  or  a  comparable  program,  or  to 
ierve  ABAWDs  participating  in 

tualifying  education  and  training 
ctivities  for  20  hours  or  more  per  week. 
Qualifying  activities  are  those  provided 
^  part  of  a  program  operated  under  the 
Workforce  Investment  Act  of  1998  (29 
y.S.C.  2801  et  seg.)(WIA),  a  program 
tmder  section  236  of  the  Trade  Act  of 
i974  (19  U.S.C.  2296).  or  an  E&T 
program  operated  or  supervised  by  the 
State  agency  or  a  political  subdivision 
that  meets  standards  approved  by  the 
Governor  of  the  State,  including 

{)rograms  described  in  paragraphs 
e)(l)(iv).  (e)(l)(v),  (e)(l)(vi)  and 
(e)(l)(vii)  of  this  section.  Job  search  and 
job  search  training  programs  as 
described  in  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  of  this  section  do  not  meet  the 

gefinition  of  qualifying  activities, 
[owever,  job  search  and  or  job  search 
training  programs,  when  operated  under 
tide  I  of  the  WIA  or  under  section  236 
pi  the  Trade  Act,  do  meet  the  definition 
pi  qualifying  activities.  Further,  job 
Search  or  job  search  training  activities. 
When  offered  as  part  of  other  E&T 

Eogram  components,  are  acceptable  as 
ng  as  those  activities  comprise  less 
an  half  the  required  time  spent  in  the 
Other  components.  Lastly,  a  State  agency 
inay  establish  a  job  search  period  of  up 
to  30  days  following  initial  certification 
prior  to  making  a  workfare  assignment. 
This  job  search  activity  is  part  of  the 
workfare  assignment,  and  not  a  job 
tearch  "program."  Participants  are 
Considered  to  be  participating  in  and 
complying  with  the  requirements  of 
Workfare,  thereby  meeting  the  work 
^«quirement  for  ABAWDs. 

(B)  Funds  a  State  agency  receives  in 
B  fiscal  year  under  paragraph  (d)(l){i)  of 
this  section  that  are  used  to  serve 


ABAWDs  who  either  reside  in  an  area 
of  a  State  granted  a  waiver  under 
§  273.24(f)  or  who  have  been  granted  an 
exemption  under  §  273.24(g)  and  that 
are  expended  on  qualifying  ABAWD 
activities  as  described  in  paragraph 
(d)(l)(ii)(A)  of  this  section  count  toward 
a  State  agency's  80  percent  expenditure. 

(C)  Not  more  than  20  percent  of  the 
funds  a  State  agency  receives  in  a  fiscal 
year  under  paragraph  (d)(l){i)  of  this 
section  may  be  used  to  serve  individuals 
eligible  for  an  exemption  under 

.§  273.24(c)  (non-ABAWDs)  or  on 
activities  that  do  not  meet  the  definition 
of  qualifying  activities  as  described  in 
paragraph  (d)(l)(ii)(A)  of  this  section. 
E&T  funds  expended  in  accordance  with 
this  paragraph  (d)(l)(ii)(C)  may  be  spent 
independent  of  whether  or  not  the  State 
agency  expends  any  Federal  funds  that 
meet  the  requirements  of  paragraph 
(d)(l)(ii)(A)  of  this  section. 

(D)  If  at  the  end  of  a  fiscal  year,  FNS 
determines  that  a  State  agency  has  spent 
more  than  20  percent  of  the  Federal  E&T 
funds  it  received  for  that  fiscal  year 
under  paragraph  (d)(l)(i)  of  this  sectioii 
to  serve  non-ABAWDs  or  on  activities 
that  do  not  meet  the  definition  of 
qualifying  activities  as  described  in 
paragraph  {d)(l)(ii)(A)  of  this  section,  it 
will  reimburse  States  for  allowable  costs 
incurred  in  excess  of  the  20  percent 
threshold  at  the  normal  administrative 
50/50  match  rate. 

(E)  A  State  agency  must  use  E&T 
program  grants  to  fund  the 
administrative  costs  of  planning, 
implementing  and  operating  its  food 
stamp  E&T  program  in  accordance  with 
its  approved  State  E&T  plan.  E&T  grants 
must  not  be  used  for  the  process  of 
determining  whether  an  individual 
must  be  work  registered,  the  work 
registration  process,  or  any  further 
screening  performed  during  the 
certification  process,  nor  for  sanction 
activify  that  takes  place  after  the 
operator  of  an  E&T  component  reports 
noncompliance  without  good  cause.  For 
purposes  of  this  paragraph  (d),  the 
certification  process  is  considered 
ended  when  an  individual  is  referred  to 
an  E&T  component  for  assessment  or 
participation.  E&T  ^ants  may  also  not 
be  used  to  subsidize  the  wages  of 
participants,  or  to  reimbiu-se 
participants  under  paragraph  (d)(3)  of 
this  section. 

(F)  A  State  agency's  receipt  of  its  100 
percent  Federal  E&T  grant  is  contingent 
on  FNS's  approval  of  the  State  agency's 
E&T  plan.  If  an  adequate  plan  is  not 
submitted,  FNS  may  reallocate  a  State 
agency's  grant  among  other  State 
agencies  with  approved  plans.  Non- 
receipt  of  an  E&T  grant  does  not  release 
a  State  agency  from  its  responsibility 


under  paragraph  (c)(4)  of  this  section  to 
operate  an  E&'T  program. 

(G)  Federal  funds  made  available  to  a 
State  agency  to  operate  an  educational 
component  under  paragraph  (e)(l)(vi)  of 
this  section  must  not  be  used  to 
supplant  nonfederal  funds  for  existing 
educational  services  and  activities  that 
promote  the  purposes  of  this 
component.  Education  expenses  are 
approvable  to  the  extent  that  E&T 
component  costs  exceed  the  normal  cost 
of  services  provided  to  persons  not 
participating  in  an  E&T  program. 

(H)  In  accordance  with  section 
6(d)(4)(K)  of  the  Food  Stamp  Act,  and 
notwithstanding  any  other  provision  of 
this  paragraph  (d),  the  amount  of 
Federal  E&T  funds,  including 
participant  and  dependent  care 
reimbursements,  a  State  agency  uses  to 
serve  participants  who  are  receiving 
cash  assistance  under  a  State  program 
funded  under  tide  IV-A  of  the  Social 
Security  Act  must  not  exceed  the 
amount  of  Federal  E&T  funds  the  State 
agency  used  in  FY  1995  to  serve 
participants  who  were  receiving  cash 
assistance  under  a  State  program  funded 
under  title  IV-A  of  the  Social  Security 
Act. 

(1)  Based  on  information  provided  by 
each  State  agency,  FNS  established 
claimed  Federal  E&T  expenditiues  on 
this  category  of  recipients  in  fiscal  year 
1995  for  the  State  agencies  of  Colorado 
($318,613),  Utah  ($10,200),  Vermont 
($1,484,913),  and  Wisconsin 
($10,999,773).  These  State  agencies  may 
spend  up  to  a  like  amount  each  fiscal 
year  to  serve  food  stamp  recipients  who 
also  receive  tide  FV  assistance. 

(2)  All  other  State  agencies  are 
prohibited  from  expending  any  Federal 
E&T  funds  on  tide  IV  cash  assistance 
recipients. 

(iii)  Maintenance  of  Effort.  (A)  To  be 
eligible  for  a  grant  derived  from  the 
additional  level  of  E&T  funding 
described  in  paragraph  (d)(l)(i)(B)  of 
this  section,  a  State  agency  must 
maintain  State  expenditures  on  E&T 
programs  and  optional  workfare  (if 
applicable)  at  a  level  not  less  than  the 
level  of  its  expenditures  in  FY  1996.  A 
State  agency  need  not  expend  all  of  its 
required  maintenance  of  effort  funds 
before  it  begins  spending  its  additional 
E&T  grant.  In  accordance  with 
paragraph  (c)(6)(ii)  of  this  section,  a 
State  agency  that  intends  to  spend  the 
additional  allocation  for  which  it  is 
eligible  in  a  fiscal  year  must  declare  in 
its  State  E&T  plan  for  that  fiscal  year  its 
intention  to  maintain  its  expenditures 
for  E&T  and  optional  workfare  (if 
applicable)  at  a  level  not  less  than  the 
level  of  such  expenditures  in  FY  1996. 
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(B)  State  funds  that  a  State  agency 
expends  in  order  to  meet  its 
maintenance  of  effort  requirement  are 
not  subject  to  the  use  of  funds 
requirements  of  paragraph  (d)(l)(ii)  of 
this  section. 

(C)  Participant  reimbursements  paid 
with  State  funds  do  not  count  toward  a 
State  agency's  maintenance  of  e^ort 
requirement,  except  in  the  case  of 
optional  workfare  programs  in  which 
reimbursements  to  participants  for 
work-related  expenses  are  part  of  the 
State  agency's  administrative  expenses 
in  accordance  with  section  20(g)(1)  of 
the  Food  Stamp  Act. 

(iv)  Component  Costs.  FNS  will 
monitor  State  agencies'  expenditures  of 
100  percent  Federal  E&T  funds, 
including  the  costs  of  individual 
components  of  State  agencies'  programs, 
to  ensure  that  planned  and  actual 
spending  reflects  the  reasonable  cost  of 
efficiently  and  economically  providing 
E&T  services. 

(2)  Additional  administrative  costs. 
Fifty  percent  of  all  other  administrative 
costs  incurred  by  State  agencies  in 
operating  E&T  programs,  above  the  costs 
referenced  in  paragraph  (d)(1)  of  this 
section,  will  be  funded  by  the  Federal 
government. 

(3)  Participant  reimbursements.  The 
State  agency  must  provide  payments  to 
participants  in  its  E&T  program, 
including  applicants  and  volunteers,  for 
expenses  that  are  reasonably  necessary 
and  directly  related  to  participation  in 
the  E&T  program.  These  payments  may 
be  provided  as  a  reimbursement  for 
expenses  incurred  or  in  advance  as 
payment  for  anticipated  expenses  in  the 
coming  month.  The  State  agency  must 
inform  each  E&T  participant  that 
allowable  expenses  up  to  the  amoimts 
specified  in  paragraphs  (d)(3)(i)  and 
(d)(3)(ii)  of  this  section  will  be 
reimbiirsed  by  the  State  agency  upon 
presentation  of  appropriate 
documentation.  Reimbiirsable  costs  may 
include,  but  are  not  limited  to, 
dependent  care  costs,  transportation, 
and  other  work,  training  or  education 
related  expenses  such  as  uniforms, 
personal  safety  items  or  other  necessary 
eqmpment,  and  books  or  training 
manuals.  These  costs  must  not  include 
the  cost  of  meals  away  from  home.  If 
applicable,  any  allowable  costs  incurred 
by  a  noncompliant  E&T  participant  after 
the  expiration  of  the  noncompliant 
participant's  minimum  mandatory 
disqualification  period,  as  established 
by  the  State  agency,  that  are  reasonably 
necessary  and  directly  related  to 
reestablishing  eligibility,  as  defined  by 
the  State  agency,  are  reimbursable  imder 
paragraphs  (d)(3)(i)  and  (d)(3)(ii)  of  this 
section.  The  State  agency  may 


reimburse  participants  for  expenses 
beyond  the  amounts  specified  in 
paragraphs  (d)(3)(i)  and  (d)(3)(ii)  of  this 
section;  however,  only  costs  that  are  up 
to  but  not  in  excess  of  those  amounts  are 
subject  to  Federal  cost  sharing. 
Reimbursement  must  not  be  provided 
from  E&T  grants  allocated  under 
paragraph  (d)(l)(i)  of  this  section.  Any 
expense  covered  by  a  reimbursement 
imder  this  section  is  not  deductible 
under  §273.10(d)(l)(i). 

(i)  The  State  agency  will  reimburse 
the  cost  of  dependent  care  it  determines 
to  be  necessary  for  the  participation  of 
a  household  member  in  the  E&T 
program  up  to  the  actual  cost  of 
dependent  care,  or  the  applicable 
payment  rate  for  child  care,  whichever 
is  lowest.  The  payment  rates  for  child 
care  are  established  in  accordance  with 
the  Child  Care  and  Development  Block 
Grant  provisions  of  45  CFR  98.43,  and 
are  based  on  local  market  rate  surveys. 
The  State  agency  will  provide  a 
dependent  care  reimbiu-sement  to  an 
E&T  participant  for  all  dependents 
requiring  care  unless  otherwise 
prohibited  by  this  section.  The  State 
agency  will  not  provide  a 
reimbursement  for  a  dependent  age  13 
or  older  unless  the  dependent  is 
physically  and/or  mentally  incapable  of 
caring  for  himself  or  herself  or  is  imder 
court  supervision.  The  State  agency 
must  provide  a  reimbursement  for  all 
dependents  who  are  physically  and/or 
mentally  incapable  of  caring  for 
themselves  or  who  are  under  court 
supervision,  regardless  of  age,  if 
dependent  care  is  necessary  for  the 
participation  of  a  household  member  in 
the  E&T  program.  The  State  agency  will 
obtain  verification  of  the  physical  and/ 
or  mental  incapacity  for  dependents  age 
13  or  older  if  the  physical  and/or  mental 
incapacity  is  questionable.  Also,  the 
State  agency  will  verify  a  coiul-imposed 
reqxiirement  for  the  supervision  of  a 
dependent  age  13  or  older  if  the  need  for 
dependent  care  is  questionable.  If  more 
than  one  household  member  is  required 
to  participate  in  an  E&T  program,  the 
State  agency  will  reimburse  the  actual 
cost  of  dependent  care  or  the  applicable 
payment  rate  for  child  care,  whichever 
is  lowest,  for  each  dependent  in  the 
household,  regardless  of  the  number  of 
household  members  participating  in  the 
E&T  program.  An  individual  who  is  the 
caretaker  relative  of  a  dependent  in  a 
family  receiving  cash  assistance  under 
tide  IV-A  of  the  Social  Seciirity  Act  in 
a  local  area  where  an  employment, 
training,  or  education  program  under 
tide  IV-A  is  in  operation  is  not  eligible 
for  such  reimbursement.  An  E&T 
participant  is  not  entided  to  the 


dependent  care  reimbiu-sement  if  a 
member  of  the  E&T  participant's  food 
stamp  household  provides  the 
dependent  care  services.  The  State 
agency  must  verify  the  participant's 
need  for  dependent  care  and  the  cost  of 
the  dependent  care  prior  to  the  issuance 
of  the  reimbursement.  The  verification 
must  include  the  name  and  address  of 
the  dependent  care  provider,  the  cost 
and  the  hours  of  service  (e.g.,  five  hours 
per  day,  five  days  per  week  for  two 
weeks).  A  participant  may  not  be 
reimbursed  for  dependent  care  services 
beyond  that  which  is  required  for 
participation  in  the  E&T  program.  In 
lieu  of  providing  reimbursements  for 
dependent  care  expenses,  a  State  agency 
may  arrange  for  dependent  care  through 
providers  by  the  use  of  purchase  of 
service  contracts,  by  providing  vouchers 
to  the  household  or  by  other  means.  A 
State  agency  may  require  that 
dependent  care  provided  or  arranged  by 
the  State  agency  meet  all  applicable 
standards  of  State  and  local  law, 
including  requirements  designed  to 
ensure  basic  health  and  safety 
protections  (e.g.,  fire  safety).  An  E&T 
participant  may  refuse  available 
appropriate  dependent  care  as  provided 
or  arranged  by  the  State  agency,  if  the 
participant  can  arrange  other  dependent 
care  or  can  show  that  such  refusal  will 
not  prevent  or  interfere  with 
participation  in  the  E&T  program  as 
required  by  the  State  agency.  A  State 
agency  may  claim  50  percent  of  actual 
costs  for  dependent  care  services 
provided  or  arranged  for  by  the  State 
agency  up  to  the  actual  cost  of 
dependent  care,  the  applicable  payment 
rate  for  child  care,  or  the  Statewide 
limit,  whichever  is  lowest. 

(ii)  The  State  agency  will  reimburse 
the  actual  costs  of  transportation  and 
other  costs  (excluding  dependent  care 
costs)  it  determines  to  be  necessary  and 
direcdy  related  to  participation  in  the 
E&T  program  up  the  maximum  level  of 
reimbursement  established  by  the  State 
agency.  Such  costs  are  the  actual  costs 
of  participation  unless  the  State  agency 
has  a  method  approved  in  its  E&T  Plan 
for  providing  allowances  to  participants 
to  reflect  approximate  costs  of 
participation.  If  a  State  agency  has  an 
approved  method  to  provide  allowances 
rather  than  reimbursements,  it  must 
provide  participants  an  opportunity  to 
claim  actual  expenses  up  to  the 
maximum  level  of  reimbursements 
established  by  the  State  agency.  Only 
costs  up  to  $25  per  participant  per 
month  are  subject  to  Federal  cost 
sharing. 

(iii)  No  participant  cost  that  has  been 
reimbursed  under  a  workfare  program 
under  paragraph  (m)(7)(i)  of  this  section. 
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^tle  rv  of  the  Social  Security  Act  or 
ther  work  program  will  be  reimbursed 
nder  this  section. 

(iv)  Any  portion  of  dependent  care 
osts  that  are  reimbursed  under  this 
bection  may  not  be  claimed  as  an 
expense  and  used  in  calculating  the 
dependent  care  deduction  under 
§  273.9(d)(4)  for  determining  benefits. 
r  (v)  The  State  agency  must  inform  all 
Mandatory  E&T  participants  that  they 
may  be  exempted  from  E&T 
barticipation  if  their  monthly  expenses 
that  are  reasonably  necessary  and 
idirectly  related  to  participation  in  the 
E&T  program  exceed  the  allowable 
Reimbursement  amount.  Persons  for 
jwhom  allowable  monthly  expenses  in 
|an  E&T  component  exceed  the  amounts 
specified  under  paragraphs  (d)(3)(i)  and 
j(d)(3)(ii)  of  this  section  are  not  required 
to  participate  in  that  component.  These 
individuals  will  be  placed,  if  possible, 
in  another  suitable  component  in  which 
khe  individual's  monthly  E&T  expenses 
[Would  not  exceed  the  allowable 
k-eimbursable  amount  paid  by  the  State 
jagency.  If  a  suitable  component  is  not 
iavailable,  these  individuals  will  be 
exempt  fit)m  E&T  participation  until  a 
{suitable  component  is  available  or  the 
individual's  circumstances  change  and 
|his/her  monthly  expenses  do  not  exceed 
the  allowable  reimbursable  amount  paid 
py  the  State  agency.  Dependent  care 
expenses  incurred  that  are  otherwise 
iallowable  but  not  reimbursed  because 
Ithey  exceed  the  reimbursable  amount 
[specified  under  paragraph  (d){3)(i)  of 
[this  section  will  be  considered  in 
determining  a  dependent  care  deduction 
under  §  273.9(d)(4). 

(4)  Workfare  cost  sharing.  Enhanced 
cost-sharing  due  to  placement  of 
jworkfare  participants  in  paid 
[employment  is  available  only  for 
Iworkfare  programs  funded  under 
paragraph  (m)(7)(iv)  of  this  section  at 
the  50  percent  reimbursement  level  and 
reported  as  such. 

(5)  Funding  mechanism.  E&T  program 
funding  will  be  disbursed  through 
States'  Letters  of  Credit  in  accordance 
jwith  §  277.5  of  this  chapter.  The  State 
{agency  must  ensure  that  records  are 
jmaintained  that  support  the  financial 
claims  being  made  to  FNS. 

(6)  Fiscal  recordkeeping  and  reporting 
[requirements.  Total  E&T  expenditures 
are  reported  on  the  Financial  Status 
•Report  (SF-269)  in  the  column 
(containing  "other"  expenses.  E&T 
expenditures  are  also  separately 
identified  in  an  attachment  to  the  SF- 
269  to  show,  as  provided  in 
instructions,  total  State  and  Federal  E&T 
expenditures;  expenditures  funded  with 
the  unmatched  Federal  grants;  State  and 
Federal  expenditures  for  participant 


reimbursements;  State  and  Federal 
expenditures  for  E&T  costs  at  the  50 
percent  reimbursement  level;  and  State 
and  Federal  expenditures  for  optional 
workfare  program  costs,  operated  under 
section  20  of  the  Food  Stamp  Act  and 
paragraph  (m)(7)  of  this  section.  Claims 
for  enhanced  funding  for  placements  of 
participants  in  employment  after  their 
initial  participation  in  the  optional 
workfare  program  will  be  submitted  in 
accordance  with  paragraph  (m)(7)(iv)  of 
this  section. 

(e)  Employment  and  training 
programs.  Work  registrants  not 
otherwise  exempted  by  the  State  agency 
are  subject  to  the  E&T  program 
participation  requirements  imposed  by 
the  State  agency.  Such  individuals  are 
referred  to  in  this  section  as  E&T 
mandatory  participants.  Requirements 
may  vary  among  participants.  Failure  to 
comply  without  good  cause  with  the 
requirements  imposed  by  the  State 
agency  will  result  in  disqualification  as 
specified  in  paragraph  (f)(2)  of  this 
section. 

(1)  Components.  To  be  considered 
acceptable  by  FNS,  any  component 
ofiered  by  a  State  agency  must  entail  a 
certain  level  of  effort  by  the 
participants.  The  level  of  effort  should 
be  comparable  to  spending 
approximately  12  hours  a  month  for  two 
months  making  job  contacts  (less  in 
workfare  or  work  experience 
components  if  the  household's  benefit 
divided  by  the  minimum  wage  is  less 
than  this  amount).  However,  FNS  may 
approve  components  that  do  not  meet 
this  guideline  if  it  determines  that  such 
components  will  advance  program 
goals.  An  initial  screening  by  an 
eligibility  worker  to  determine  whom  to 
place  in  an  E&T  program  does  not 
constitute  a  component.  The  State 
agency  may  require  Food  Stamp 
Program  applicants  to  participate  in  any 
component  it  offers  in  its  E&'T  program 
at  the  time  of  application.  The  State 
agency  must  not  impose  requirements 
that  would  delay  the  determination  of 
an  individual's  eligibility  for  benefits  or 
in  issuing  benefits  to  any  household  that 
is  otherwise  eligible.  In  accordance  with 
section  6(o)(l)(A)  of  the  Food  Stamp  Act 
and  §  273.24,  job  search  and  job  search 
training,  when  offered  as  components  of 
an  E&T  program,  are  not  qualifying 
activities  relating  to  the  participation 
requirements  necessary  to  maintain  food 
stamp  eligibility  for  ABAWDs.  However, 
job  search  or  job  search  training 
activities,  when  offered  as  part  of  other 
E&T  program  components,  are 
acceptable  as  long  as  those  activities 
comprise  less  than  half  the  total 
required  time  spent  in  the  components. 
An  E&T  program  offered  by  a  State 


agency  must  include  one  or  more  of  the 
following  components: 

(i)  A  job  search  program.  The  State 
agency  may  require  an  individual  to 
participate  in  job  search  from  the  time 
an  application  is  filed  for  an  initial 
period  established  by  the  State  agency. 
Following  this  initial  period  (which 
may  extend  beyond  the  date  when 
eligibility  is  determined)  the  State 
agency  may  require  an  additional  job 
search  period  in  any  period  of  12 
consecutive  months.  The  first  such 
period  of  12  consecutive  months  will 
begin  at  any  time  following  the  close  of 
the  initial  period.  The  State  agency  may 
establish  a  job  search  period  that,  in  its 
estimation,  will  provide  participants  a 
reasonable  opportunity  to  find  suitable 
employment.  The  State  agency  should 
not,  however,  establish  a  continuous, 
year-round  job  search  requirement.  If  a 
reasonable  period  of  job  search  does  not 
result  in  employment,  placing  the 
individual  in  a  training  or  education 
component  to  improve  job  skills  will 
likely  be  more  productive.  In 
accordance  with  section  6(o)(l)(A)  of 
the  Food  Stamp  Act  and  §  273.24,  a  job 
search  program  is  not  a  qualifying 
activity  relating  to  the  participation 
requirements  necessary  to  maintain  food 
stamp  eligibility  for  ABAWDs.  However, 
such  a  program,  when  operated  under 
title  I  of  the  WIA,  or  under  section  236 
of  the  Trade  Act,  is  considered  a 
qualifying  activity  relating  to  the 
participation  requirements  necessary  to 
maintain  food  stamp  eligibility  for 
ABAWDs. 

(ii)  A  job  search  training  program  that 
includes  reasonable  job  search  training 
and  support  activities.  Such  a  program 
may  consist  of  job  skills  assessments, 
job  finding  clubs,  training  in  techniques 
for  employability,  job  placement 
services,  or  other  direct  training  or 
support  activities,  including  educational 
programs  determined  by  the  State 
agency  to  expand  the  job  search  abilities 
or  employability  of  those  subject  to  the 
program.  Job  search  training  activities 
are  approvable  if  they  directly  enhance 
the  employability  of  the  participants.  A 
direct  link  between  the  job  search 
training  activities  and  job-readiness 
must  be  established  for  a  component  to 
be  approved.  In  accordance  with  section 
6(o)(l)  of  the  Food  Stamp  Act  and 
§  273.24,  a  job  search  program  is  not  a 
qualifying  activity  relating  to  the 
participation  requirements  necessary  to 
maintain  food  stamp  eligibility  for 
ABAWDs.  However,  such  a  program, 
when  operated  under  title  I  of  the  WIA 
or  under  section  236  of  the  Trade  Act, 
is  considered  a  qualifying  activity 
relating  to  the  participation 
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requirements  necessary  to  maintain  food 
stamp  eligibility  for  ABAWDs. 

(iii)  A  workfare  program  as  described 
in  paragraph  (m)  of  this  section. 

(A)  Tne  participation  requirements  of 
section  20Cb)  of  the  Food  Stamp  Act  and 
paragraphs  (m)(5)(i)tA)  and  (m)(5)(i)(B) 
of  this  section  for  individuals  exempt 
from  Food  Stamp  Program  work 
requirements  under  paragraphs 
(b){l)(iii)  and  (b){l)(v}  of  this  section, 
are  not  applicable  to  E&T  workfare 
components. 

(Bj  In  accordance  with  section  20(e)  of 
the  Food  Stamp  Act  and  paragraph 
(m){6){ii)  of  this  section,  the  State 
agency  may  establish  a  job  search  period 
of  up  to  30  days  following  certification 
prior  to  making  a  workfare  assignment. 
This  job  search  activity  is  part  of  the 
workfare  assignment,  and  not  a  job 
search  "program."  Participants  are 
considered  to  be  participating  in  and 
complying  with  the  requirements  of 
workfare,  thereby  meeting  the 
participation  requirement  for  ABAWDs. 

(C)  The  sharing  of  workfare  savings 
authorized  under  section  20(g)  of  the 
Food  Stamp  Act  and  paragraph 
(m)(7)(iv)  of  this  section  are  not 
available  for  E&T  workfare  components. 

(iv)  A  program  designed  to  improve 
the  employability  of  household 
members  throi\gh  actual  work 
experience  or  training,  or  both,  and  to 
enable  individuals  employed  or  trained 
under  such  programs  to  move  promptly 
into  regular  public  or  private 
employment.  Such  an  employment  or 
training  experience  must: 

(A)  Not  provide  any  work  that  has  the 
effect  of  replacing  the  employment  of  an 
individual  not  participating  in  the 
employment  or  training  experience 
program;  and 

(B)  Provide  the  same  benefits  and 
working  conditions  that  are  provided  at 
the  job  site  to  employees  performing 
comparable  work  for  comparable  hoxus. 

(v)  A  project,  program  or  experiment 
such  as  a  supported  work  program,. or  a 
WIA  or  State  or  local  program  aimed  at 
accomplishing  the  purpose  of  the  E&T 
program. 

(vi)  Educational  programs  or  activities 
to  improve  basic  skills  or  otherwise 
improve  employability  including 
educational  programs  determined  by  the 
State  agency  to  expand  the  job  search 
abilities  or  employability  of  those 
subject  to  the  program.  Allowable 
educational  activities  may  include,  but 
are  not  limited  to,  high  school  or 
equivalent  educational  programs, 
remedial  education  programs  to  achieve 
a  basic  literacy  level,  and  instructional 
programs  in  English  as  a  second 
language.  Only  educational  components 
that  directly  enhance  the  employability 


of  the  participants  are  allowable.  A 
direct  link  between  the  education  and 
job-readiness  must  be  established  for  a 
component  to  be  approved. 

(vii)  A  program  designed  to  improve 
the  self-sufficiency  of  recipients  through 
self-employment.  Included  are  programs 
that  provide  instruction  for  self- 
employment  ventiures. 

(2)  Exemptions.  Each  State  agency 
may,  at  its  discretion,  exempt  individual 
work  registrants  and  categories  of  work 
registrants  from  E&T  participation.  Each 
State  agency  must  periodically 
reevaluate  its  individual  and  categorical 
exemptions  to  determine  whether  they 
remain  valid.  Each  State  agency  will 
establish  the  fi^quency  of  its  periodic 
evaluation. 

(3)  Time  spent  in  an  employment  and 
training  program,  (i)  Each  State  agency 
will  determine  the  length  of  time  a 
participant  spends  in  any  E&T 
component  it  offers.  The  State  agency 
may  also  determine  the  niunber  of 
successive  components  in  which  a 
participant  may  be  placed. 

(ii)  The  time  spent  by  the  members  of 
a  household  collectively  each  month  in 
an  E&T  work  program  (including,  but 
not  limited  to,  those  carried  out  under 
paragraphs  (e)(l)(iii)  and  (e)(l)(iv)  of 
this  section)  combined  with  any  hoiu-s 
worked  that  month  in  a  workfare 
program  under  paragraph  (m)  of  this 
section  must  not  exceed  the  number  of 
hours  equal  to  the  household's 
allotment  for  that  month  divided  by  the 
higher  of  the  applicable  Federal  or  State 
minimum  wage.  The  total  hours  of 
participation  in  an  E&T  component  for 
any  household  member  individually  in 
any  month,  together  with  any  hours 
worked  in  a  workfare  program  under 
paragraph  (m)  of  this  section  and  any 
hours  worked  for  compensation  (in  cash 
or  in  kind),  must  not  exceed  120. 

(4)  Voluntary  participation,  (i)  A  State 
agency  may  operate  program 
components  in  which  individuals  elect 
to  participate. 

fii)  A  State  agency  must  not  disqualify 
volimtary  participants  in  an  E&T 
component  for  failure  to  comply  with 
E&T  requirements. 

(iii)  The  hours  of  participation  or 
work  of  a  volunteer  may  not  exceed  the 
hours  required  of  E&T  mandatory 
participants,  as  specified  in  paragraph 
{e)(3)  of  this  section. 

(f)  Failure  to  comply  (1)  Ineligibility 
for  failure  to  comply.  A  nonexempt 
individual  who  refuses  or  fails  without 
good  cause,  as  defined  in  paragraphs 
(i)(2)  and  (i)(3)  of  this  section,  to  comply 
with  the  Food  Stamp  Program  work 
requirements  listed  under  paragraph 
(a)(1)  of  this  section  is  ineligible  to 
participate  in  the  Food  Stamp  Program, 


and  will  be  considered  an  ineligible 
household  member,  pursuant  to 
§  273.1(b)(7). 

(i)  As  soon  as  the  State  agency  learns 
of  the  individual's  noncompliance  it 
must  determine  whether  good  cause  for 
the  noncompliance  exists,  as  discussed 
in  paragraph  (i)  of  this  section.  Within 
10  days  of  establishing  that  the 
noncompliance  was  without  good  cause, 
the  State  agency  must  provide  the 
individual  with  a  notice  of  adverse 
action,  as  specified  in  §  273.13.  If  the 
State  agency  offers  a  conciliation 
process  as  part  of  its  E&T  program,  it 
must  issue  the  notice  of  adverse  action 
no  later  than  the  end  of  the  conciliation 
period. 

(ii)  The  notice  of  adverse  action  must 
contain  the  particular  act  of 
noncompliance  committed  and  the 
proposed  period  of  disqualification.  The 
notice  must  also  specify  that  the 
individual  may,  if  appropriate,  reapply 
at  the  end  of  the  disqualification  period. 
Information  must  be  included  on  or 
with  the  notice  describing  the  action 
that  can  be  taken  to  avoid  the 
disqualification  before  the 
disqualification  period  begins.  The 
disqualification  period  must  begin  with 
the  first  month  following  the  expiration 
of  the  10-day  adverse  notice  period, 
imless  a  fair  hearing  is  requested. 

(iii)  An  E&T  disqualification  may  be 
imposed  after  the  end  of  a  certification 
period.  Thus,  a  notice  of  adverse  action 
must  be  sent  whenever  the  State  agency 
becomes  aware  of  an  individual's 
noncompliance  with  Food  Stamp 
I*rogram  work  requirements,  even  if  the 
disqualification  begins  after  the 
certification  period  expires  and  the 
household  has  not  been  recertified. 

(2)  Disqualification  periods.  The 
following  disqualification  periods  will 
be  imposed: 

(i)  For  the  first  occurrence  of 
noncompliance,  the  individual  will  be 
disqualified  until  the  later  of: 

(A)  The  date  the  individual  complies, 
as  determined  by  the  State  agency; 

(B)  One  month;  or 

(C)  Up  to  three  months,  at  State 
agency  option. 

(ii)  For  the  second  occurrence,  until 
the  later  of: 

(A)  The  date  the  individual  complies, 
as  determined  by  the  State  agency; 

(B)  Three  months;  or 

(C)  Up  to  six  months,  at  State  agency 
option. 

(iii)  For  the  third  or  subsequent 
occiurence,  until  the  later  of: 

(A)  The  date  the  individual  complies, 
as  determined  by  the  State  agency; 

(B)  Six  months; 

(C)  A  date  determined  by  the  State 
agency;  or 
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(D)  At  the  option  of  the  State  agency, 
permanently. 

(3)  Record  retention.  In  accordance 
with  §  272.1(f)  of  this  chapter,  State 
agencies  are  required  to  retain  records 
concerning  the  frequency  of 
noncompliance  with  FSP  work 
requirements  and  the  resulting 
disqualification  actions  imposed.  These 
records  must  be  available  for  inspection 
and  audit  at  any  reasonable  time  to 
ensure  conformance  with  the  minimum 
mandatory  disqualification  periods 
instituted. 

(4)  Disqualification  plan.  In 
accordance  with  §  272.2(d)(l)(xiii)  of 
this  chapter,  each  State  agency  must 
prepare  and  submit  a  plan  detailing  its 
disqualification  policies.  The  plan  must 
include  the  length  of  disqualification  to 
be  enforced  for  each  occurrence  of 
noncompliance,  how  compliance  is 
determined  by  the  State  agency,  and  the 
State  agency's  household 
disqualification  policy. 

(5)  Household  ineligibility,  (i)  If  the 
individual  who  becomes  ineligible  to 
participate  imder  paragraph  (f)(1)  of  this 
section  is  the  head  of  a  household,  the 
State  agency,  at  its  option,  may 
disqualify  the  entire  household  from 
Food  Stamp  Program  participation. 

(ii)  The  State  agency  may  disqualify 
the  household  for  a  period  that  does  not 
exceed  the  lesser  of: 

(A)  The  diu-ation  of  the  ineligibility  of 
the  noncompliant  individual  under 
paragraph  (f)(2)  of  this  section;  or 

(B)  180  days. 

(iii)  A  household  disqualified  under 
this  provision  may  reestablish  eligibilitv 
if: 

(A)  The  head  of  the  household  leaves 
the  household; 

(B)  A  new  and  eligible  person  joins 
the  household  as  the  head  of  the 
household,  as  defined  in  §  273.1(d)(2); 
or 

(C)  The  head  of  the  household 
becomes  exempt  from  work 
requirements  during  the  disqualification 
period. 

(iv)  If  the  head  of  the  household  joins 
another  household  as  its  head,  that 
household  will  be  disqualified  ft-om 
participating  in  the  Food  Stamp 
Program  for  the  remaining  period  of 
ineligibility. 

(6)  Fair  hearings.  Each  individual  or 
household  has  the  right  to  request  a  fair 
hearing,  in  accordance  with  §  273.15,  to 
appeal  a  denial,  reduction,  or 
termination  of  benefits  due  to  a 
determination  of  nonexempt  status,  or  a 
State  agency  determination  of  failure  to 
comply  with  Food  Stamp  Program  work 
requirements.  Individuals  or  households 
may  appeal  State  agency  actions  such  as 
exemption  status,  the  type  of 


requirement  imposed,  or  State  agency 
refusal  to  make  a  finding  of  good  cause 
if  the  individual  or  household  believes 
that  a  finding  of  failure  to  comply  has 
resulted  from  improper  decisions  on 
these  matters.  The  State  agency  or  its 
designee  operating  the  relevant 
component  must  receive  sufficient 
advance  notice  to  either  permit  the 
attendance  of  a  representative  or  ensiu* 
that  a  representative  will  be  available 
for  questioning  over  the  phone  during 
the  hearing.  A  representative  of  the 
appropriate  agency  must  be  available 
through  one  of  these  means.  A 
household  must  be  allowed  to  examine 
its  E&T  component  casefile  at  a 
reasonable  time  before  the  date  of  the 
fair  hearing,  except  for  confidential 
information  (that  may  include  test 
results)  that  the  agency  determines 
should  be  protected  from  release. 
Confidential  information  not  released  to 
a  household  may  not  be  used  by  either 
party  at  the  hearing.  The  results  of  the 
fair  hearing  are  binding  on  the  State 
agency. 

(7)  Failure  to  comply  with  a  work 
requirement  under  title  IV  of  the  Social 
Security  Act,  or  an  unemployment 
compensation  work  requirement.  An 
individual  exempt  from  Food  Stamp 
Program  work  requirements  by 
paragraphs  (b)(l)(iii)  or  (b)(l)(v)  of  this 
section  because  he  or  she  is  subject  to 
work  requirements  under  tide  fV-A  or 
unemployment  compensation  who  fails 
to  comply  with  a  title  IV-A  or 
unemployment  compensation  work 
requirement  will  be  treated  as  though  he 
or  she  failed  to  comply  with  the  Food 
Stamp  Program  work  requirement. 

(i)  When  a  food  stamp  household 
reports  the  loss  or  denial  of  title  IV-A 
or  unemployment  compensation 
benefits,  or  if  the  State  agency  otherwise 
learns  of  a  loss  or  denial,  the  State 
agency  must  determine  whether  the  loss 
or  denial  resulted  when  a  household 
member  refused  or  failed  without  good 
cause  to  comply  with  a  title  IV-A  or 
imemployment  compensation  work 
requirement. 

(ii)  If  the  State  agency  determines  that 
the  loss  or  denial  of  benefits  resulted 
from  an  individual's  refusal  or  failure 
without  good  cause  to  comply  with  a 
title  IV  or  unemployment  compensation 
requirement,  the  individual  (or 
household  if  applicable  under 
paragraph  (f)(5)  of  this  section)  must  be 
disqualified  in  accordance  with  the 
applicable  provisions  of  this  paragraph 
[t).  However,  if  the  noncomplying 
individual  meets  one  of  the  work 
registration  exemptions  provided  in 
paragraph  (b)(1)  of  this  section  (other 
than  the  exemptions  provided  in 
paragraphs  (b)(l)(iii)  and  (b)(l)(v)  of  this 


section)  the  individual  (or  household  if 
applicable  under  paragraph  (f)(5)  of  this 
section)  will  not  be  disqualified. 

(iii)  If  the  State  agency  determination 
of  noncompliance  with  a  title  IV-A  or 
unemployment  compensation  work 
requirement  leads  to  a  denial  or 
termination  of  the  individual's  or 
household's  food  stamp  benefits,  the 
individual  or  household  has  a  right  to 
appeal  the  decision  in  accordance  with 
the  provisions  of  paragraph  (f)(6)  of  this 
section. 

(iv)  In  cases  where  the  individual  is 
disqualified  from  the  title  IV-A  program 
for  refusal  or  failure  to  comply  with  a 
title  IV-A  work  requirement,  but  the 
individual  meets  one  of  the  work 
registration  exemptions  provided  in 
paragraph  (b)(1)  of  this  section,  other 
than  the  exemptions  provided  in 
paragraphs  (b)(l)(iii)  and  (b)(l)(v)  of  this 
section,  the  State  agency  may,  at  its 
option,  apply  the  identical  title  FV-A 
disqualification  on  the  individual  under 
the  Food  Stamp  Program.  The  State 
agency  must  impose  such  optional 
disqualifications  in  accordance  with 
section  6(i)  of  the  Food  Stamp  Act  and 
with  the  provisions  of  §273.11(1). 

(g)  Ending  disqualification.  Except  in 
cases  of  permanent  disqualification,  at 
the  end  of  the  applicable  mandatory . 
disqualification  period  for 
noncompliance  with  Food  Stamp 
Program  work  requirements, 
participation  may  resume  if  the 
disqualified  individual  applies  again 
and  is  determined  by  the  State  agency 
to  be  in  compliance  with  work 
requirements.  A  disqualified  individual 
may  be  permitted  to  resume 
participation  during  the  disqualification 
period  (if  otherwise  eligible)  by 
becoming  exempt  from  work 
requirements. 

(h)  Suitable  employment.  (1) 
Emplojmient  will  be  considered  suitable 
unless: 

(i)  The  wage  offered  is  less  than  the 
highest  of  the  applicable  Federal 
minimum  wage,  the  applicable  State 
minimum  wage,  or  eighty  percent  (80%) 
of  the  Federal  minimum  wage  if  neither 
the  Federal  nor  State  minimum  wage  is 
applicable. 

(ii)  The  employment  offered  is  on  a 
piece-rate  basis  and  the  average  hourly 
yield  the  employee  can  reasonably  be 
expected  to  earn  is  less  than  the 
applicable  hourly  wages  specified  under 
paragraph  (h)(l)(i)  of  this  section. 

(iii)  "The  household  member,  as  a 
condition  of  employment  or  continuing 
employment,  is  required  to  join,  resign 
from,  or  refrain  from  joining  any 
legitimate  labor  organization. 

(iv)  The  work  offered  is  at  a  site 
subject  to  a  strike  or  lockout  at  the  time 
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of  the  offer  unless  the  strike  has  been 
enjoined  under  section  208  of  the  Labor- 
Management  Relations  Act  (29  U.S.C. 
78)  (commonly  known  as  the  Taft- 
Hartley  Act),  or  unless  an  injunction  has 
been  issued  under  section  10  of  the 
Railway  Labor  Act  (45  U.S.C.  160). 

(v)  It  fails  to  meet  additional 
suitability  criteria  established  by  State 
agencies. 

(2)  In  addition,  employment  will  be 
considered  suitable  unless  the 
household  member  involved  can 
demonstrate  or  the  State  agency 
otherwise  becomes  aware  that: 

(i)  The  degree  of  risk  to  health  and 
safety  is  unreasonable. 

(ii)  The  member  is  physically  or 
mentally  unfit  to  perform  the 
employment,  as  documented  by  medical 
evidence  or  by  reliable  information  from 
other  sources. 

(iii)  The  employment  offered  within 
the  first  30  days  of  registration  is  not  in 
the  member's  major  field  of  experience. 

(iv)  The  distance  from  the  member's 
home  to  the  place  of  employment  is 
unreasonable  considering  the  expected 
wage  and  the  time  and  cost  of 
commuting.  Employment  will  not  be 
considered  suitable  if  daily  commuting 
time  exceeds  2  hours  per  day,  not 
including  the  transporting  of  a  child  to 
and  from  a  child  care  facility.  Nor  will 
employment  be  considered  suitable  if 
the  distance  to  the  place  of  employment 
prohibits  walking  and  neither  public 
nor  private  transportation  is  available  to 
transport  the  member  to  the  jobsite. 

(v)  The  working  hours  or  nature  of  the 
employment  interferes  with  the 
member's  religious  observances, 
convictions,  or  beliefs. 

(i)  Good  Cause.  (1)  The  State  agency 
is  responsible  for  determining  good 
cause  when  a  food  stamp  recipient  fails 
or  refuses  to  comply  with  Food  Stamp 
Program  work  requirements.  Since  it  is 
not  possible  for  the  Department  to 
enumerate  each  individual  situation 
that  should  or  should  not  be  considered 
good  cause,  the  State  agency  must  take 
into  account  the  facts  and 
circumstances,  including  information 
submitted  by  the  employer  and  by  the 
household  member  involved,  in 
determining  whether  or  not  good  cause 
exists. 

(2)  Good  cause  includes 
circumstances  beyond  the  member's 
control,  such  as,  but  not  limited  to. 
illness,  illness  of  another  household 
member  requiring  the  presence  of  the 
member,  a  household  emergency,  the 
unavailability  of  transportation,  or  the 
lack  of  adequate  child  care  for  children 
who  have  reached  age  six  but  are  under 
age  12. 


(3)  Good  cause  for  leaving 
employment  includes  the  good  cause 
provisions  found  in  paragraph  (i)(2)  of 
this  section,  and  resigning  from  a  job 
that  is  unsuitable,  as  specified  in 
paragraphs  (h)(1)  and  (h)(2)  of  this 
section.  Good  cause  for  leaving 
employment  also  includes: 

(i)  Discrimination  by  an  employer 
based  on  age,  race,  sex,  color,  handicap, 
religious  beliefs,  national  origin  or 
political  beliefs; 

(ii)  Work  demands  or  conditions  that 
render  continued  employment 
unreasonable,  such  as  working  without 
being  paid  on  schedule; 

(iii)  Acceptance  of  employment  by  the 
individual,  or  eiu-ollment  by  the 
individual  in  any  recognized  school, 
training  program  or  institution  of  higher 
education  on  at  least  a  half  time  basis, 
that  requires  the  individual  to  leave 
employment; 

(iv)  Acceptance  by  any  other 
household  member  of  employment  or 
enrollment  at  least  half-time  in  any 
recognized  school,  training  program  or 
institution  of  higher  education  in 
another  county  or  similar  political 
subdivision  that  requires  the  household 
to  move  and  thereby  requires  the 
individual  to  leave  employment; 

(v)  Resignations  by  persons  imder  the 
age  of  60  which  are  recognized  by  the 
employer  as  retirement; 

(vi)  Employment  that  becomes 
unsuitable,  as  specified  in  paragraphs 
(h)(1)  and  (h)(2)  of  this  section,  after  the 
acceptance  of  such  employment; 

(vii)  Acceptance  of  a  bona  fide  offer 
of  employment  of  more  than  30  hours  a 
week  or  in  which  the  weekly  earnings 
are  equivalent  to  the  Federal  minimum 
wage  multiplied  by  30  hours  that, 
because  of  circumstances  beyond  the 
individual's  control,  subsequently  either 
does  not  materialize  or  results  in 
employment  of  less  than  30  hoius  a 
week  or  weekly  earnings  of  less  than  the 
Federal  minimum  wage  multiplied  by 
30  hours;  and 

(viii)  Leaving  a  job  in  connection  with 
patterns  of  employment  in  which 
workers  frequently  move  from  one 
employer  to  another  such  as  migrant 
farm  labor  or  construction  work.  There 
may  be  some  circumstances  where 
households  will  apply  for  food  stamp 
benefits  between  jobs  particularly  in 
cases  where  work  may  not  yet  be 
available  at  the  new  job  site.  Even 
though  employment  at  the  new  site  has 
not  actually  begim,  the  quitting  of  the 
previous  employment  must  be 
considered  as  with  good  cause  if  it  is 
part  of  the  pattern  of  that  type  of 
employment. 

(4)  Verification.  To  the  extent  that  the 
information  given  by  the  household  is 


questionable,  as  defined  in  §  273.2(f)(2), 
State  agencies  must  request  verification 
of  the  household's  statements.  The 
primary  responsibility  for  providing 
verification,  as  provided  in  §  273.2(f)(5), 
rests  with  the  household. 

(j)  Voluntary  quit  and  reduction  of 
work  effort.  (1)  Period  for  establishing 
voluntary  quit  and  reduction  of  work 
effort.  For  the  piupose  of  establishing 
that  a  voluntary  quit  without  good  cause 
or  reduction  in  work  effort  without  good 
cause  occurred  prior  to  applying  for 
food  stamps,  a  State  agency  may,  at  its 
option,  choose  a  period  between  30  and 
60  days  before  application  in  which  to 
determine  voluntary  quit  or  reduction  in 
work  effort. 

(2)  Individual  ineligibility.  An 
individual  is  ineligible  to  participate  in 
the  Food  Stamp  Program  if,  in  a  period 
established  by  the  State  agency  between 
30  and  60  day  before  applying  for  food 
stamp  benefits  or  at  any  time  thereafter, 
the  individual: 

(i)  Voluntarily  and  without  good 
cause  quits  a  job  of  30  hours  a  week  or 
more;  or 

(ii)  Reduces  his  or  her  work  effort 
voluntarily  and  without  good  cause  and, 
after  the  reduction,  is  working  less  than 
30  hours  per  week. 

(3)  Determining  whether  a  voluntary 
quit  or  reduction  of  work  effort  occurred 
and  application  processing,  (i)  When  a 
household  files  an  application  for 
participation,  or  when  a  participating 
household  reports  the  loss  of  a  soiu'ce  of 
income  or  a  reduction  in  household 
earnings,  the  State  agency  must 
determine  whether  any  household 
member  volimtarily  quit  his  or  her  job 
or  reduced  his  or  her  work  effort. 
Benefits  must  not  be  delayed  beyond  the 
normal  processing  times  specified  in 

§  273.2  pending  the  outcome  of  this 
determination. 

(ii)  The  voluntary  quit  provision 
applies  if  the  employment  involved  30 
hoius  or  more  per  week  or  provided 
weekly  earnings  at  least  equivalent  to 
the  Federal  minimum  wage  multiplied 
by  30  hours;  the  quit  occurred  within  a 
period  established  by  the  State  agency 
between  30  to  60  days  prior  to  the  date 
of  application  or  anytime  thereafter;  and 
the  quit  was  without  good  cause. 
Changes  in  employment  status  that 
result  from  terminating  a  self- 
employment  enterprise  or  resigning 
fi-om  a  job  at  the  demand  of  the 
employer  will  not  be  considered  a 
voluntary  quit  for  purposes  of  this 
paragraph  (j).  An  employee  of  the 
Federal  Government,  or  of  a  State  or 
local  government  who  participates  in  a 
strike  against  such  government,  and  is 
dismissed  from  his  or  her  job  because  of 
participation  in  the  strike,  will  be 
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considered  to  have  voluntarily  quit  his 
or  her  job  without  good  cause.  If  an 
individual  quits  a  job,  secures  new 
employment  at  comparable  wages  or 
hours  and  is  then  laid  off  or,  through  no 
fault  of  his  own,  loses  the  new  job,  the 
individual  must  not  be  disqualified  for 
the  earlier  quit. 

(iii)  The  reduction  of  work  effort 
provision  applies  if,  before  the 
reduction,  the  individual  was  employed 
30  hours  or  more  per  week;  the 
reduction  occurred  within  a  period 
established  by  the  State  agency  between 
pO  and  60  days  prior  to  the  date  of 
application  or  anytime  thereafter;  and 
the  reduction  was  voluntary  and 
without  good  cause.  The  minimum 

S'age  equivalency  does  not  apply  when 
etermining  a  reduction  in  work  effort. 

(iv)  In  the  case  of  an  applicant 
household,  the  State  agency  must 
determine  if  any  household  member 
isubject  to  Food  Stamp  Program  work 
requirements  voluntarily  quit  his  or  her 
job  or  reduced  his  or  her  work  effort 
within  a  period  established  by  the  State 
agency  between  30  and  60  days  prior  to 
date  of  application.  If  the  State  agency 
learns  that  a  household  has  lost  a  source 
iof  income  or  experienced  a  reduction  in 
income  after  the  date  of  application  but 
before  the  household  is  certified,  the 
State  agency  must  determine  whether  a 
voluntary  quit  or  reduction  in  work 
effort  occurred. 

(v)  Upon  determining  that  an 
individual  voluntarily  quit  employment 
|or  reduced  work  effort,  the  State  agency 
must  determine  if  the  voluntary  quit  or 
reduction  of  work  effort  was  with  good 
cause  as  defined  in  paragraph  (i)  of  this 
section. 

(vi)  In  the  case  of  an  individual  who 
is  a  member  of  an  applicant  household, 
if  the  voluntary  quit  or  reduction  in 
work  effort  was  without  good  cause,  the 
individual  will  be  determined  ineligible 
to  participate  and  will  be  disqualified 
according  to  the  State  agency's 
established  minimum  mandatory 
sanction  schedule.  The  ineligible 
individual  must  be  considered  an 
ineligible  household  member,  piusuant 
to  §  273.1(b)(7).  The  disqualification  is 
effective  upon  the  determination  of 
eligibility  for  the  remaining  household 
members.  If  the  individual  who 
becomes  ineligible  is  the  head  of  the 
household,  as  defined  in  §273. 1(d)(2). 
the  State  agency  may  choose  to 
disqualify  the  entire  household,  in 
;  accordance  with  paragraph  (f)(5)  of  this 
section.  If  the  State  agency  chooses  to 
disqualify  the  household,  the  State 
agency  must  provide  the  applicant 
household  with  a  notice  of  denial  in 
accordance  with  §  273.2(g)(3).  The 
notice  must  inform  the  household  of  the 


proposed  period  of  disqualification;  its 
right  to  reapply  at  the  end  of  the 
disqualification  period;  and  of  its  right 
to  a  fair  hearing.  The  household's 
disqualification  is  effective  upon  the 
issuance  of  the  notice  of  denial. 

(vii)  In  the  case  of  an  individual  who 
is  a  member  of  a  participating 
household,  if  the  State  agency 
determines  that  the  individual 
voluntarily  quit  his  or  her  jgb  or 
reduced  his  or  her  work  effort  without 
good  cause  while  participating  in  the 
program  or  discovers  that  the  individual 
voluntarily  quit  his  or  her  job  or 
reduced  his  or  her  work  effort  without 
good  cause  diuing  a  period  established 
by  the  State  agency  between  30  and  60 
days  prior  to  the  date  of  application  for 
benefits  or  between  application  and 
certification,  the  State  agency  must 
provide  the  individual  with  a  notice  of 
adverse  action  as  specified  in  §  273.13 
within  10  days  after  the  determination 
of  a  quit  or  reduction  in  work  effort.  The 
notification  must  contain  the  particular 
act  of  noncompliance  committed,  the 
proposed  period  of  ineligibility,  the 
actions  that  may  be  taken  to  avoid  the 
disqualification,  and  it  must  specify  that 
the  individual,  if  otherwise  eligible, 
may  resume  participation  at  the  end  of 
the  disqualification  period  if  the  State 
agency  determines  the  individual  to  be 
in  compliance  with  Program  work 
requirements.  The  individual  will  be 
disqualified  according  to  the  State 
agency's  established  minimum 
mandatory  sanction  schedule.  The 
ineligible  individual  must  be  considered 
an  ineligible  household  member, 
pursuant  to  §  273.1(b)(7).  The 
disqualification  period  will  begin  the 
first  month  following  the  expiration  of 
the  10-day  adverse  notice  period,  imless 
the  individual  requests  a  fair  hearing.  If 
a  voluntary  quit  or  reduction  in  work 
effort  occius  in  the  last  month  of  a 
certification  period,  or  is  determined  in 
the  last  3D  days  of  the  certification 
period,  the  individual  must  be  denied 
recertification  for  a  period  equal  to  the 
appropriate  mandatory  disqualification 
period,  beginning  with  the  day  after  the 
last  certification  period  ends  and 
continuing  for  the  length  of  the 
disqualification,  regardless  of  whether 
the  individual  reapplies  for  food 
stamps.  Each  individual  has  a  right  to  a 
fair  hearing  to  appeal  a  denial  or 
termination  of  benefits  due  to  a 
determination  that  the  individual 
voluntarily  quit  his  or  her  job  or 
reduced  his  or  her  work  efJFort  without 
good  cause.  If  the  participating 
individual's  benefits  are  continued 
pending  a  fair  hearing  and  the  State 
agency  determination  is  upheld,  the 


disqualification  period  must  begin  the 
first  of  the  month  after  the  hearing    , 
decision  is  rendered. 

(viii)  If  the  individual  who  voluntarily 
quit  his  or  her  job,  or  who  reduced  his 
or  her  work  effort  without  good  cause  is 
the  head  of  a  household,  as  defined  in 
§  273.1(d),  the  State  agency,  at  its 
option,  may  disqualify  the  entire 
household  ft'om  Food  Stamp  Program 
participation  in  accordance  with 
paragraph  (f)(5)  of  this  section. 

(4)  Ending  a  voluntary  quit  or  a 
reduction  in  work  disqualification. 
Except  in  cases  of  permanent 
disqualification,  following  the  end  of 
the  mandatory  disqualification  period 
for  voluntarily  quitting  a  job  or  reducing 
work  effort  without  good  cause,  an 
individual  may  begin  participation  in 
the  program  if  he  or  she  reapplies  and 

is  determined  eligible  by  the  State 
agency.  Eligibility  may  be  reestablished 
during  a  disqualification  and  the 
individual,  if  otherwise  eligible,  may  be 
permitted  to  resume  participation  if  the 
individual  becomes  exempt  from 
Program  work  requirements  under 
paragraph  (b)(1)  of  this  section. 

(5)  Application  in  the  final  month  of 
disqualification.  Except  in  cases  of 
permanent  disqualification,  if  an 
application  for  participation  in  the 
Program  is  filed  in  the  final  month  of 
the  mandatory  disqualification  period, 
the  State  agency  must,  in  accordance 
with  §  273.10(a)(3),  use  the  same 
application  for  the  denial  of  benefits  in 
the  remaining  month  of  disqualification 
and  certification  for  any  subsequent 
month(s)  if  all  other  eligibility  criteria 
are  met. 

(k)  Employment  initiatives  program. 
(1)  General.  In  accordance  with  section 
17(d)(1)(B)  of  the  Food  Stamp  Act, 
qualified  State  agencies  may  elect  to 
operate  an  employment  initiatives 
program,  in  which  an  eligible  household 
can  receive  the  cash  equivalent  of  its 
food  stamp  coupon  allotment. 

(2)  State  agency  qualification.  A  State 
agency  qualifies  to  operate  an 
employment  initiatives  program  if, 
during  the  summer  of  1993,  at  least  half 
of  its  food  stamp  households  also 
received  cash  benefits  from  a  State 
program  funded  under  title  IV-A  of  the 
Social  Security  Act. 

(3)  Qualified  State  agencies.  The  State 
agencies  of  Alaska,  California, 
Connecticut,  the  District  of  Columbia, 
Massachusetts,  Michigan,  Minnesota, 
New  Jersey,  West  Virginia,  and 
Wisconsin  meet  the  qualification.  These 
10  State  agencies  may  operate  an 
employment  initiatives  program. 

(4)  Eligible  households.  A  food  stamp 
household  in  one  of  the  10  qualified 
State  agencies  may  receive  cash  benefits 
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in  lieu  of  a  food  stamp  coupon 
allotment  if  it  meets  the  following 
requirements: 

fi)  The  food  stamp  household  elects  to 
participate  in  an  employment  initiatives 
program; 

(ii)  An  adult  member  of  the 
household: 

(A)  Has  worked  in  unsubsidized 
employment  for  the  last  90  days, 
earning  a  minimiun  of  $350  per  month; 

(B)  Is  receiving  cash  benefits  under  a 
State  program  funded  under  title  IV-A 
of  the  Social  Security  Act;  or 

(C)  Was  receiving  cash  benefits  imder 
the  State  program  but,  while 
participating  in  the  employment 
initiatives  program,  became  ineligible 
because  of  earnings  and  continues  to 
earn  at  least  $350  a  month  from 
unsubsidized  employment. 

(5)  Program  Provisions,  (i)  Cash 
benefits  provided  in  an  employment 
initiatives  program  will  be  considered 
an  allotment,  as  defined  at  §  271.2  of 
this  chapter. 

(ii)  An  eligible  household  receiving 
cash  benefits  in  an  employment 
initiatives  program  will  not  receive  any 
other  food  stamp  benefit  during  the 
period  for  which  cash  assistance  is 
provided. 

(iii)  A  qualified  State  agency 
operating  an  employment  initiatives 
program  must  increase  the  cash  benefit 
to  participating  households  to 
compensate  for  any  State  or  local  sales 
tax  on  food  purchases,  unless  FNS 
determines  that  an  increase  is 
uimecessary  because  of  the  limited 
nature  of  items  subject  to  the  State  or 
local  sales  tax. 

(iv)  Any  increase  in  cash  assistance  to 
account  for  a  State  or  local  sales  tax  on 
food  purchases  must  be  paid  by  the 
State  agency. 

(6)  Evaluation.  After  two  years  of 
operating  an  employment  initiatives 
program,  a  State  agency  must  evaluate 
the  impact  of  providing  cash  assistance 
in  lieu  of  a  food  stamp  coupon 
allotment  to  participating  households. 
The  State  agency  must  provide  FNS 
with  a  written  report  of  its  evaluation 
findings.  The  State  agency,  with  the 
concurrence  of  FNS,  will  determine  the 
content  of  the  evaluation. 

(1)  Work  supplementation  program.  In 
accordance  with  section  16(b)  of  the 
Food  Stamp  Act,  States  may  operate 
work  supplementation  (or  support) 
programs  that  allow  the  cash  value  of 
food  stamp  benefits  and  public 
assistance,  such  as  cash  assistance 
authorized  under  title  IV-A  of  the 
Social  Security  Act  or  cash  assistance 
under  a  program  established  by  a  State, 
to  be  provided  to  employers  as  a  wage 
subsidy  to  be  used  for  hiring  and 


employing  public  assistance  recipients. 
The  goal  of  these  programs  is  to  promote 
self-sufficiency  by  providing  public 
assistance  recipients  with  work 
experience  to  help  them  move  into 
unsubsidized  jobs.  In  accordance  with 
§  272.2(d)(l)(xiv)  of  this  chapter.  State 
agencies  that  wish  to  exercise  their 
option  to  implement  work 
supplementation  programs  must  submit 
to  FNS  for  approval  a  plan  that  complies 
with  the  provisions  of  this  paragraph  (1). 
Work  supplementation  programs  may 
not  be  implemented  without  prior 
approval  from  FNS. 

(1)  Plan,  (i)  Assurances.  The  plan 
must  contain  the  following  assurances: 

(A)  The  individual  participating  in  a 
work  supplementation  program  must 
not  be  employed  by  the  employer  at  the 
time  the  individual  enters  die  program; 

(B)  The  wage  subsidy  received  imder 
the  work  supplementation  program 
must  be  excluded  from  household 
income  and  resources  during  the  term 
the  individual  is  participating  in  work 
supplementation; 

(C)  The  household  must  not  receive  a 
separate  food  stamp  allotment  while 
participating  in  the  work 
supplementation  program; 

(D)  An  individual  participating  in  a 
work  supplementation  program  is 
excused  from  meeting  any  other  work 
requirements; 

(E)  The  work  supplementation 
program  must  not  displace  any  persons 
currently  employed  who  are  not 
supplemented  or  supported; 

(F)  The  wage  subsidy  must  not  be 
considered  income  or  resources  under 
any  Federal,  State  or  local  laws, 
including  but  not  limited  to,  laws 
relating  to  taxation,  welfare,  or  public 
assistance  programs,  and  the 
household's  food  stamp  allotment  must 
not  be  decreased  due  to  taxation  or  any 
other  reason  because  of  its  use  as  a  wage 
subsidy; 

(G)  The  earned  income  deduction 
does  not  apply  to  the  subsidized  portion 
of  wages  received  in  a  work 
supplementation  program;  and 

(H)  All  work  supplemented  or 
supported  employees  must  receive  the 
same  benefits  (sick  and  personal  leave, 
health  coverage,  workmen's 
compensation,  etc.)  as  similarly  situated 
coworkers  who  are  not  participating  in 
work  supplementation  and  wages  paid 
under  a  wage  supplementation  or 
support  program  must  meet  the 
requirements  of  the  Fair  Labor 
Standards  Act  and  other  applicable 
employment  laws. 

(ii)  Description.  The  plan  must  also 
describe: 

(A)  The  procedures  the  State  agency 
will  use  to  ensure  that  the  cash  value  of 


food  stamp  benefits  for  participating 
households  are  not  subject  to  State  or 
local  sales  taxes  on  food  purchases.  The 
costs  of  increasing  household  food 
stamp  allotments  to  compensate  for 
such  sales  taxes  must  be  paid  from  State 
funds; 

(B)  State  agency,  employer  and 
recipient  obligations  and 
responsibilities; 

(C)  The  procedures  the  State  agency 
will  use  to  provide  wage  subsidies  to 
employers  and  to  ensure  accountability; 

(D)  How  public  assistance  recipients 
in  the  proposed  work  supplementation 
program  will,  within  a  specified  period 
of  time,  be  moved  from  supplemented 
or  supported  employment  to 
employment  that  is  not  supplemented 
or  supported; 

(E)  Whether  the  food  stamp  allbtment 
and  public  assistance  grant  will  be 
frozen  at  the  time  a  recipient  begins  a 
subsidized  job;  and 

(F)  The  procedures  the  State  agency 
will  use  to  ensure  that  work 
supplementation  program  participants 
do  not  incur  any  Federal,  State,  or  local 
tax  liabilities  on  the  cash  value  of  their 
food  stamp  benefits. 

(2)  Budget.  In  addition  to  the  plan 
described  in  paragraph  (1)(1)  of  this 
section,  an  operating  budget  for  the 
proposed  work  supplementation 
program  must  be  submitted  to  FNS. 

(3)  Approval.  FNS  will  review  the 
initial  plan  and  any  subsequent 
amendments.  Upon  approval  by  FNS, 
the  State  agency  must  incorporate  the 
approved  work  supplementation 
program  plan  or  subsequent  amendment 
into  its  State  Plan  of  Operation  and  its 
operating  budget  must  be  included  in 
the  State  agency  budget.  No  plan  or 
amendment  may  be  implemented 
without  approval  from  FNS. 

(4)  Reporting.  State  agencies  operating 
work  supplementation  and  support 
programs  are  required  to  comply  with 
all  FNS  reporting  requirements, 
including  reporting  the  amount  of 
benefits  contributed  to  employers  as  a 
wage  subsidy  on  the  FNS-388.  State 
Issuance  and  Participation  Estimates; 
FNS-388A,  Participation  and  Issuance 
by  Project  Area;  FNS-46,  Issuance 
Reconciliation  Report;  and  SF-269, 
Addendum  Financial  Status  Report. 
State  agencies  are  also  required  to  report 
administrative  costs  associated  with 
work  supplementation  programs  on  the 
FNS-366A.  Budget  Projection  and  SF- 
269,  Financial  Status  Report.  Special 
codes  for  work  supplementation 
programs  will  be  assigned  for  reporting 
purposes. 

(5)  Funding.  FNS  will  pay  the  cash 
value  of  a  participating  household's 
food  stamp  benefits  to  a  State  agency 
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*rith  an  approved  work 
supplementation  program  to  pay  to  an 
employer  as  a  wage  subsidy,  and  will 
also  reimburse  the  State  agency  for 
related  administrative  costs,  in 
accordance  with  Section  16  of  the  Food 
Stamp  Act. 

(6)  Quality  control.  Cases  in  which  a 
household  member  is  participating  in  a 
work  supplementation  program  will  be 
coded  as  not  subject  to  review. 
I  (m)  Optional  workfare  program.  (1) 
^neral.  This  paragraph  (m)  contains 
liie  rules  to  be  followed  in  operating  a 
food  stamp  workfare  program.  In 
workfare,  nonexempt  food  stamp 
recipients  may  be  required  to  perform 
work  in  a  public  service  capacity  as  a 
condition  of  eligibility  to  receive  the 
coupon  allotment  to  which  their 
household  is  normally  entitled.  The 
primary  goal  of  workfare  is  to  improve 
employability  and  enable  individuals  to 
move  into  regular  employment. 
I   (2)  Program  administration,  (ij  A  food 
Stamp  workfare  program  may  be 
operated  as  a  component  of  a  State 
Igency's  E&T  program,  or  it  may  be 
Operated  independently.  If  the  workfare 

£rogram  is  part  of  an  E&T  program  it 
lust  be  included  as  a  component  in  the 
$tate  agency's  E&T  plan  in  accordance 
With  the  requirements  of  paragraph 
(c)(4)  of  this  section.  If  it  is  operated 
independent  of  the  E&T  program,  the 
fetate  agency'must  submit  a  workfare 
plan  to  FNS  for  its  approval.  For  the 
purpose  of  this  paragraph  (m),  a 
political  subdivision  is  ciny  local 
government,  including,  but  not  limited 
to,  any  coxmty,  city,  town  or  parish.  A 
State  agency  may  implement  a  workfare 
program  statewide  or  in  only  some  areas 
of  the  State.  The  areas  of  operation  must 
be  identified  in  the  State  agency's 
Workfare  or  E&T  plan.    • 
I    (ii)  Political  subdivisions  are 
encouraged,  but  not  required,  to  submit 
kheir  plans  to  FNS  through  their 
p-espective  State  agencies.  At  a 
kninimum,  however,  plans  must  be 
pubmitted  to  the  State  agencies 
Concurrent  with  their  submission  to 
t'NS.  Workfare  plans  and  subsequent 
Amendments  must  not  be  implemented 
prior  to  their  approval  by  FNS. 
I    (iii)  When  a  State  agency  chooses  to 
sponsor  a  workfare  program  by 
Submitting  a  plan  to  FNS,  it  must 
incorporate  the  approved  plan  into  its 
jState  Plan  of  Operations.  When  a 
political  subdivision  chooses  to  sponsor 
la  workfare  program  by  submitting  a  plan 
to  FNS,  the  State  agency  is  responsible 

fis  a  facilitator  in  the  administration  of 
he  program  by  disbursing  Federal 
funding  and  meeting  the  requirements 
identified  in  paragraph  (ra)(4)  of  this 
section.  When  it  is  notified  that  FNS  has 


approved  a  workfare  plan  submitted  by 
a  political  subdivision  in  its  State,  the 
State  agency  must  append  that  political 
subdivision's  workfare  plan  to  its  own 
State  Plan  of  Operations. 

(iv)  The  operating  agency  is  the 
administrative  organization  identified  in 
the  workfare  plan  as  being  responsible 
for  establishing  job  sites,  assigning 
eligible  recipients  to  the  job  sites,  and 
meeting  the  requirements  of  this 
paragraph  (m).  The  operating  agency 
may  be  any  public  or  private,  nonprofit 
organization.  The  State  agency  or 
political  subdivision  that  submitted  the 
workfare  plan  is  responsible  for 
monitoring  the  operating  agency's 
compliance  with  the  requirements  of 
this  paragraph  (m)  or  of  the  workfare 
plan.  The  Department  may  suspend  or 
terminate  some  or  all  workfare  program 
funding,  or  withdraw  approval  of  the 
workfare  program  from  the  State  agency 
or  political  subdivision  that  submitted 
the  workfare  plan  upon  finding  that  that 
State  agency  or  political  subdivision,  or 
their  respective  operating  agencies,  have 
failed  to  comply  with  the  requirements 
of  this  paragraph  (m)  or  of  the  workfare 
plan. 

(v)  State  agencies  or  other  political 
subdivisions  must  describe  in  detail  in 
the  plan  how  the  political  subdivision, 
working  with  the  State  agency  and  any 
other  cooperating  agencies  that  may  be 
involved  in  the  program,  will  fulfill  the 
provisions  of  this  paragraph  (m).  The 
plan  will  be  a  one-time  submittal,  with 
amendments  submitted  as  needed  to 
cover  any  changes  in  the  workfare 
program  as  they  occur. 

(vi)  State  agencies  or  political 
subdivisions  submitting  a  workfare  plcin 
must  submit  with  the  plan  an  operating 
budget  covering  the  period  from  the 
initiation  of  the  workfare  program's 
impleinentation  schedule  to  the  close  of 
the  Federal  fiscal  year.  In  addition,  an 
estimate  of  the  cost  for  one  full  year  of 
operation  must  be  submitted  together 
with  the  workfare  plan.  For  subsequent 
fiscal  years,  the  workfare  program 
budget  must  be  included  in  the  State 
agency's  budget. 

(vii)  If  workfare  plans  are  submitted 
by  more  than  one  political  subdivision, 
each  representing  the  same  population 
(such  as  a  city  within  a  county),  the 
Department  will  determine  which 
political  subdivision  will  have  its  plan 
approved.  Under  no  circumstances  will 
a  food  stamp  recipient  be  subject  to 
more  than  one  food  stamp  workfare 
program.  If  a  political  subdivision 
chooses  to  operate  a  workfare  program 
and  represents  a  population  which  is 
already,  at  least  in  part,  subject  to  a  food 
stamp  workfare  program  administered 
by  another  political  subdivision,  it  must 


establish  in  its  workfare  plan  how  food 
stamp  recipients  will  not  be  subject  to 
more  than  one  food  stamp  workfare 
program. 

(3)  Operating  agency  responsibilities. 
(i)  General.  The  operating  agency,  as 
designated  by  the  State  agency  or  other 
political  subdivision  that  submits  a 
plan,  is  responsible  for  establishing  and 
monitoring  job  sites,  interviewing  and 
assessing  eligible  recipients,  assigning 
eligible  recipients  to  appropriate  job 
sites,  monitoring  participant 
compliance,  making  initial 
determinations  of  good  cause  for 
household  noncompliance,  and 
otherwise  meeting  the  requirements  of 
this  paragraph  (m). 

(ii)  Establishment  of  job  sites. 
Workfare  job  slots  may  only  be  located 
in  public  or  private  nonprofit  agencies. 
Contractual  agreements  must  be 
established  between  the  operating 
agency  and  organizations  providing  jobs 
that  include,  but  are  not  limited  to. 
designation  of  the  slots  available  and 
designation  of  responsibility  for 
provision  of  benefits,  if  any  are 
reauired,  to  the  workfare  participant. 

(iii)  Notifying  State  agency  of 
noncompliance.  The  operating  agency 
must  notify  the  State  agency  of 
noncompliance  by  an  individual  with  a 
workfare  obligation  when  it  determines 
that  the  individual  did  not  have  good 
cause  for  the  noncompliance.  This 
notification  must  occur  within  five  days 
of  such  a  determination  so  that  the  State 
agency  can  make  a  final  determination 
as  provided  in  paragraph  (m)(4)(iv)  of 
this  section. 

(iv)  Notifications.  (A)  State  agencies 
must  establish  and  use  notices  to  notify 
the  operating  agency  of  workfare- 
eligible  households.  The  notice  must 
include  the  case  name,  case  number, 
names  of  workfare-eligible  household 
members,  address  of  the  household, 
certification  period,  and  indication  of 
any  part-time  work.  If  the  State  agency 
is  calculating  the  hours  of  obligation,  it 
must  also  include  this  in  the  notice.  If 
the  operating  agency  is  computing  the 
hours  to  be  worked,  include  the 
monthly  allotment  amount. 

(B)  Operating  agencies  must  establish 
and  use  notices  to  notify  the  workfare 
participant  of  where  and  when  the 
participant  is  to  report,  to  whom  the 
participant  is  to  report,  a  brief 
description  of  duties  for  the  particular 
placement,  and  the  number  of  hours  to 
be  worked. 

(C)  Operating  agencies  must  establish 
and  use  notices  to  notif\'  the  State 
agency  of  failure  by  a  household  to  meet 
its  workfare  obligation. 

(v)  Recordkeeping  requirements.  (A) 
Files  that  record  activity  by  workfare 
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participants  must  be  maintained.  At  a 
minimum,  these  records  must  contain 
job  sites,  hours  assigned,  and  hours 
completed. 

(B)  Program  records  must  be 
maintained,  for  audit  and  review 
purposes,  for  a  period  of  3  years  from 
the  month  of  origin  of  each  record. 
Fiscal  records  and  accountable 
documents  must  be  retained  for  3  years 
from  the  date  of  fiscal  or  administrative 
closure  of  the  workfare  program.  Fiscal 
closure,  as  used  in  this  paragraph  (m), 
means  that  workfare  program 
obligations  for  or  against  the  Federal 
goverranent  have  been  liquidated. 
Administrative  closure,  as  used  in  this 
paragraph  (m).  means  that  the  operating 
agency  or  Federal  government  has 
determined  and  documented  that  no 
further  action  to  liquidate  the  workfare 
program  obligation  is  appropriate.  Fiscal 
records  and  accountable  records  must 
be  kept  in  a  manner  that  will  permit 
verification  of  direct  monthly 
reimbursements  to  recipients,  in 
accordance  with  paragraph  (m){7)(iii)  of 
this  section. 

(vi)  Reporting  requirements.  The 
operating  agency  is  responsible  for 
providing  information  needed  by  the 
State  agency  to  fulfill  the  reporting 
requirements  contained  in  paragraph 
(m)(4)(v)  of  this  section. 

(vii)  Disclosure.  The  provisions  of 
§  272.1(c)  of  this  chapter  restricting  the 
use  and  disclosure  of  information 
obtained  from  food  stamp  households  is 
applicable  to  the  administration  of  the 
work^e  program. 

(4)  State  agency  responsibilities,  (i)  If 
a  political  subdivision  chooses  to 
operate  a  workfare  program,  the  State 
agency  must  cooperate  with  the  political 
subdivision  in  developing  a  plan. 

(ii)  The  State  agency  must  determine 
at  certification  or  recertification  which 
household  members  are  eligible  for  the 
workfare  program  and  inform  the 
household  representative  of  the  nature 
of  the  program  and  of  the  penalties  for 
noncompliance.  If  the  State  agency  is 
not  the  operating  agency,  each  member 
of  a  household  who  is  subject  to 
workfare  imder  paragraph  (m)(5)(i)  of 
this  section  must  be  referred  to  the 
.  organization  which  is  the  operating 
agency.  The  information  identified  in 
paragraph  (m)(3)(iv)(A)  of  this  section 
must  be  forwarded  to  the  operating 
agency  within  5  days  after  the  date  of 
household  certification.  Computation  of 
hours  to  be  worked  may  be  delegated  to 
the  operating  agency. 

(iiij  The  State  agency  must  inform  the 
household  and  the  operating  agency  of 
the  effect  of  any  changes  in  a 
household's  circumstances  on  the 
household's  workfare  obligation.  This 


includes  changes  in  benefit  levels  or 
workfare  eligibility. 

(iv)  Upon  notification  by  the 
operating  agency  that  a  participant  has 
failed  to  comply  with  the  workfare 
requirement  without  good  cause,  the 
State  agency  must  make  a  final 
determination  as  to  whether  or  not  the 
failure  occurred  and  whether  there  was 
good  cause  for  the  failure.  If  the  State 
agency  determines  that  the  participant 
did  not  have  good  cause  for 
noncompliance,  a  sanction  must  be 
processed  as  provided  in  paragraphs 
(f)(l)(i)  and  (f){l)(ii)  of  this  section.  The 
State  agency  must  immediately  inform 
the  operating  agency  of  the  months 
during  which  the  sanction  will  apply. 

(v)  The  State  agency  must  submit 
quarterly  reports  to  FNS  within  45  days 
of  the  end  of  each  quarter  identifying  for 
that  quarter  for  that  State: 

(A)  The  niunber  of  households  with 
workfare-eligible  recipients  referred  to 
the  operating  agency.  A  household  will 
be  counted  each  time  it  is  referred  to  the 
operating  agency; 

(B)  The  number  of  households 
assi^ed  to  jobs  each  month  by  the 
operating  agency; 

(C)  The  number  of  individuals 
assigned  to  jobs  each  month  by  the 
operating  agency; 

(D)  The  total  niunber  of  hours  worked 
by  participants;  and 

(E)  The  number  of  individuals  against 
which  sanctions  were  applied.  An 
individual  being  sanctioned  over  two 
quarters  should  only  be  reported  as 
sanctioned  for  the  earlier  quarter. 

(vi)  The  State  agency  may,  at  its 
option,  assume  responsibility  for 
monitoring  all  workfare  programs  in  its 
State  to  assure  that  there  is  compliance 
with  this  section  and  with  the  plan 
submitted  and  approved  by  FNS. 
Should  the  State  agency  assume  this 
responsibility,  it  would  act  as  agent  for 
FNS,  which  is  ultimately  responsible  for 
ensuring  such  compliance.  Should  the 
State  agency  determine  that 
noncompliance  exists,  it  may  withhold 
funding  until  compliance  is  achieved  or 
FNS  directs  otherwise. 

(5)  Household  responsibilities,  (i) 
Participation  requirement.  Participation 
in  workfaie,  if  assigned  by  the  State 
agency,  is  a  Food  Stamp  Program  work 
requirement  for  all  nonexempt 
household  members,  as  provided  in 
paragraph  (a)  of  this  section.  In 
addition: 

(A)  Those  recipients  exempt  from 
Food  Stamp  Program  work  requirements 
because  they  are  subject  to  and 
complying  with  any  work  requirement 
under  title  FV  of  the  Social  Security  Act 
are  subject  to  workfare  if  they  are 
currently  involved  less  than  20  hours  a 


week  in  title  FV  work  activities.  Those 
recipients  involved  20  hours  a  week  or 
more  may  be  subject  to  workfare  at  the 
option  of  the  political  subdivision;  and 

(B)  Those  recipients  exempt  from 
Food  Stamp  Program  work  requirements 
because  they  have  applied  for  or  are 
receiving  unemployment  compensation 
are  subject  to  workfare. 

(ii)  Household  obligation.  The 
maximum  total  number  of  hours  of  work 
required  of  a  household  each  month  is 
determined  by  dividing  the  household's 
coupon  allotment  by  the  Federal  or 
State  minimum  wage,  whichever  is 
higher.  Fractions  of  hours  of  obligation 
may  be  rounded  down.  The  household's 
hours  of  obligation  for  any  given  month 
may  not  be  carried  over  into  another 
month. 

(6)  Other  program  requirements,  (i) 
Conditions  of  employment.  (A)  A 
participant  may  be  required  to  work  a 
maximum  of  30  hours  per  week.  This 
maximiun  must  take  into  account  hours 
worked  in  any  other  compensated 
capacity  (including  hoius  of 
participation  in  a  title  FV  work  program) 
by  the  participant  on  a  regular  or 
predictable  part-time  basis.  With  the 
participant's  consent,  the  hours  to  be 
worked  may  be  scheduled  in  such  a 
manner  that  more  than  30  how's  are 
worked  in  one  week,  as  long  as  the  total 
for  that  month  does  not  exceed  the 
weekly  average  of  30  hoius. 

(B)  No  participant  will  be  required  to 
work  more  than  eight  hours  on  any 
given  day  without  his  or  her  consent. 

(C)  No  participant  will  be  required  to 
accept  an  offer  of  workfare  employment 
if  it  fails  to  meet  the  criteria  established 
in  paragraphs  (h)(l)(iii),  (h)(l)(iv), 
(h)(2)(i),  (h)(2)(ii),  (h)(2)(iv),  and 
(h)(2)(v)  of  this  section. 

(D)  if  the  workfare  participant  is 
unable  to  report  for  job  scheduling,  to 
appear  for  scheduled  workfare 
employment,  or  to  complete  the  entire 
workfare  obligation  due  to  compliance 
with  Unemployment  Insiu-ance 
requirements;  other  Food  Stamp 
Program  work  requirements  established 
in  paragraph  (a)(1)  of  this  section;  or  the 
job  search  requirements  established  in 
paragraph  (e)(l)(i)  of  this  section,  that 
inability  must  not  be  considered  a 
refusal  to  accept  workfare  employment. 
If  the  workfare  participant  informs  the 
operating  agency  of  the  time  conflict, 
the  operating  agency  must,  if  possible, 
reschedule  the  missed  activity.  If  the    . 
rescheduling  cannot  be  completed 
before  the  end  of  the  month,  that  must 
not  be  considered  as  cause  for 
disqualification. 

(E)  The  operating  agency  must  assure 
that  all  persons  employed  in  workfare 
jobs  receive  job-related  benefits  at  the 
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I  same  levels  and  to  the  same  extent  as 
similar  non-workfare  employees.  These 
are  benefits  related  to  the  actual  work 
being  performed,  such  as  workers' 
compensation,  and  not  to  the 
employment  by  a  particular  agency, 
such  as  health  benefits.  Of  those 
benefits  required  to  be  offered,  any 
elective  benefit  that  requires  a  cash 
contribution  by  the  participant  will  be 
optional  at  the  discretion  of  the 
participant. 

i     (F)  The  operating  agency  must  assure 
I  that  all  workfare  participants  experience 
the  same  working  conditions  that  are 
provided  to  non-workfare  employees 
similarly  employed. 

(G)  The  provisions  of  section  2(a)(3)  of 
the  Service  Contract  Act  of  1965  (Public 
Law  89-286),  relating  to  health  and 
safety  conditions,  apply  to  the  workfare 
program. 

(H)  Operating  agencies  must  not  place 
a  workfare  participant  in  a  work 
position  that  has  the  effect  of  replacing 
or  preventing  the  employment  of  an 
individual  not  participating  in  the 
workfare  program.  Vacancies  due  to 
hiring  freezes,  terminations,  or  lay-offs 
must  not  be  filled  by  workfare 
participants  unless  it  can  be 
demonstrated  that  the  vacancies  are  a 
result  of  insufficient  funds  to  sustain 
former  staff  levels. 

(I)  Workfare  jobs  must  not,  in  any 
I  way,  infringe  upon  the  promotional 
opportunities  that  would  otherwise  be 
available  to  regular  employees. 

(I)  Workfare  jobs  must  not  be  related 
in  any  way  to  political  or  partisan 
activities. 

(K)  The  cost  of  workers'  compensation 
or  comparable  protection  provided  to 
workfare  participants  by  the  State 
agency,  political  subdivision,  or 
operating  agency  is  a  matchable  cost 
imder  paragraph  (m)(7)  of  this  section. 
However,  whether  or  not  this  coverage 
is  provided,  in  no  case  is  the  Federal 
government  the  employer  in  these 
workfare  programs  (unless  a  Federal 
!  agency  is  the  job  site).  The  Department 
i  does  not  assume  liability  for  any  injury 
to  or  death  of  a  workfare  participant 
while  on  the  job. 

(L)  The  nondiscrimination 
requirement  provided  in  §  272.6(a)  of 
this  chapter  applies  to  all  agencies 
involved  in  the  workfare  program. 

(ii)  Job  search  period.  The  operating 
agency  may  establish  a  job  search  period 
of  up  to  30  days  following  certification 
prior  to  making  a  workfare  assignment 
diu-ing  which  the  potential  participant 
is  expected  to  look  for  a  job.  This  period 
may  only  be  established  at  household 
certification;  not  at  recertification.  The 
potential  participant  would  not  be 
subject  to  any  job  search  requirements 


beyond  those  required  under  this 
section  during  this  time. 

(iii)  Participant  reimbursement.  The 
operating  agency  must  reimburse 
participants  for  transportation  and  other 
costs  that  are  reasonably  necessary  and 
directly  related  to  participation  in  the 
program.  These  other  costs  may  include 
the  cost  of  child  care,  or  the  cost  of 
personal  safety  items  or  equipment 
required  for  performance  of  work  if 
these  items  are  also  purchased  by 
regular  employees.  These  other  costs 
may  not  include  the  cost  of  meals  away 
from  home.  No  participant  cost 
reimbursed  under  a  workfare  program 
operated  under  Title  FV  of  the  Social 
Security  Act  or  any  other  workfare 
program  may  be  reimbursed  under  the 
food  stamp  workfare  program.  Only 
reimbursement  of  participant  costs  up  to 
but  not  in  excess  of  $25  per  month  for 
any  participant  will  be  subject  to 
Federal  cost  sharing  as  provided  in 
paragraph  (m)(7)  of  this  section. 
Reimbursed  child  care  costs  may  not  be 
claimed  as  expenses  and  used  in 
calculating  the  child  care  deduction  for 
determining  household  benefits.  In 
accordance  with  paragraph  (m)(4)(i)  of 
this  section,  a  State  agency  may  decide 
what  its  reimbursement  policy  shall  be. 

(iv)  Failure  to  comply.  When  a 
workfare  participant  is  determined  by 
the  State  agency  to  have  failed  or 
refused  without  good  cause  to  comply 
with  the  requirements  of  this  paragraph 
(m),  the  provisions  of  paragraph  (f)  of 
this  section  will  apply. 

(v)  Benefit  overissuances.  If  a  benefit 
overissuance  is  discovered  for  a  month 
or  months  in  which  a  participant  has 
already  performed  a  workfare  or  work 
component  requirement,  the  State 
agency  must  apply  the  claim  recovery 
procedures  as  follows: 

(A)  If  the  person  who  performed  the 
work  is  still  subject  to  a  work  obligation, 
the  State  must  determine  how  may  extra 
hours  were  worked  because  of  the 
improper  benefit.  The  participant 
should  be  credited  those  extra  hours 
toward  future  work  obligations;  and 

(B)  If  a  workfare  or  work  component 
requirement  does  not  continue,  the  State 
agency  must  determine  whether  the    . 
overissuance  was  the  result  of  an 
intentional  program  violation,  an 
inadvertent  household  error,  or  a  State 
agency  error.  For  an  intentional  program 
violation  a  claim  should  be  established 
for  the  entire  amount  of  the 
overissuance.  If  the  overissuance  was 
caused  by  an  inadvertent  household 
error  or  State  agency  error,  the  State 
agency  must  determine  whether  the 
number  of  hours  worked  in  workfare  are 
more  than  the  number  which  could 
have  been  assigned  had  the  proper 


benefit  level  been  used  in  calculating 
the  number  of  hours  to  work.  A  claim 
must  be  established  for  the  amount  of 
the  overissuance  not  "worked  off,'"  if 
any.  If  the  hours  worked  equal  the 
amount  of  hours  calculated  by  dividing 
the  overissuance  by  the  minimum  wage, 
no  claim  will  be  established.  No  credit 
for  future  work  requirements  will  be 
given. 

(7)  Federal  financial  participation — (i) 
Administrative  costs.  Fifty  percent  of  all 
administrative  costs  incurred  by  State 
agencies  or  political  subdivisions  in 
operating  a  workfare  program  will  be 
funded  by  the  Federal  government. 
Such  costs  include  those  related  to 
recipient  participation  in  workfare,  up 
to  $25  per  month  for  any  participant,  as 
indicated  in  paragraph  (m)(6)(iii)  of  this 
section.  Such  costs  do  not  include  the 
costs  of  equipment,  capital 
expenditures,  tools  or  materials  used  in 
connection  with  the  work  performed  by 
workfare  participants,  the  costs  of 
supervising  workfare  participants,  the 
costs  of  reimbursing  participants  for 
meals  away  from  home,  or  reimbursed 
expenses  in  excess  of  $25  per  month  for 
any  participant.  State  agencies  must  not 
use  any  portion  of  their  aimual  100 
percent  Federal  E&T  allocations  to  fund 
the  administration  of  optional  workfare 
programs  under  section  20  of  the  Food 
Stamp  Act  and  this  paragraph  (m). 

(ii)  Funding  mechanism.  The  State 
agencies  have  responsibility  for 
disbursing  Federal  funds  used  for  the 
workfare  program  through  the  State 
agencies'  Letters  of  Credit.  The  State 
agency  must  also  assure  that  records  are 
being  maintained  which  support  the 
financial  claims  being  made  to  FNS. 
This  will  be  for  all  programs,  regardless 
of  who  submits  the  plan.  Mechanisms 
for  funding  local  political  subdivisions 
which  have  submitted  plans  must  be 
established  by  the  State  agencies. 

(iii)  Fiscal  recordkeeping  and 
reporting  requirements.  Workfare- 
related  costs  must  be  identified  by  the 
State  agency  on  the  Financial  Status 
Report  (Form  SF-269)  as  a  separate 
column.  All  financial  records, 
supporting  documents,  statistical 
records,  negotiated  contracts,  and  all 
other  records  pertinent  to  workfare 
program  funds  must  be  maintained  in 
accordance  with  §  277.12  of  this 
chapter. 

(iv)  Sharing  workfare  savings — (A) 
Entitlement.  A  political  subdivision  is 
entitled  to  share  in  the  benefit 
reductions  that  occur  when  a  workfare 
participant  begins  employment  while 
participating  in  workfare  for  the  first 
time,  or  within  thirty  days  of  ending  the 
first  participation  in  workfare. 
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(1)  To  begin  employment  means  to 
appear  at  the  place  of  employment  and 
to  begin  working. 

(2)  First  participation  in  workfare 
means  performing  work  for  the  first  time 
in  a  particular  workfare  program.  The 
only  break  in  participation  that  does  not 
end  the  first  participation  will  be  due  to 
the  participant's  taking  a  job  which  does 
not  affect  the  household's  allotment  by 
an  entire  month's  wages  and  which  is 
followed  by  a  retimi  to  workfare. 

(B)  Calculating  the  benefit  reductions. 
The  political  subdivision  will  calculate 
benefit  reductions  from  each  workfare 
participant's  employment  as  follows. 

[1]  Unless  the  political  subdivision 
knows  otherwise,  it  will  presume  that 
the  benefit  reduction  equals  the 
difference  between  the  last  allotment 
issued  before  the  participant  began  the 
new  employment  emd  the  first  allotment 
that  reflects  a  full  month's  wages, 
earned  income  deduction,  £md 
dependent  care  deduction  attributable 
to  the  new  job. 

[2]  If  the  political  subdivision  knows 
of  other  changes  besides  the  new  job 
that  affect  the  household's  allotment 
after  the  new  job  began,  the  political 
subdivision  will  obtain  the  first 
allotment  affected  by  an  entire  month's 
wages  from  the  new  job.  The  political 
subdivision  will  then  recalculate  the 
allotment  to  account  for  the  wages, 
earned  income  deduction,  and 
dependent  care  deduction  attributable 
to  the  new  job.  In  recalculating  the 
allotment  the  political  subdivision  will 
also  replace  any  benefits  from  a  State 
program  funded  under  title  IV-A  of  the 
Social  Security  Act  received  after  the 
new  job  with  benefits  received  in  the 
last  month  before  the  new  job  began. 
The  difference  between  the  first 
allotment  that  accounts  for  the  new  job 
and  the  recalculated  allotment  will  be 
the  benefit  reduction. 

(3)  The  political  subdivision's  share  of 
the  benefit  reduction  is  three  times  this 
difference,  divided  by  two. 

(4)  If,  during  these  procedures,  an 
error  is  discovered  in  the  last  allotment 
issued  before  the  new  employment 
began,  that  allotment  must  be  corrected 
before  the  savings  are  calculated. 

(C)  Accounting.  The  reimbursement 
fi-om  workfare  will  be  reported  and  paid 
as  follows: 

[1)  The  political  subdivision  will 
report  its  enhanced  reimbursement  to 
the  State  agency  in  accordance  with 
paragraph  (m)(7)(iii)  of  this  section. 

[2)  The  Food  and  Nutrition  Service 
will  reimburse  the  political  subdivision 
in  accordance  with  paragraph  (m)(7)(ii) 
of  this  section. 

[3)  The  political  subdivision  will,  ■ 
upon  request,  make  available  for  review 


sufficient  documentation  to  justify  the 
amount  of  the  enhanced  reimbursement. 

(4)  The  Food  and  Nutrition  Service 
will  reimburse  only  the  political 
subdivision's  reimbursed  administrative 
costs  in  the  fiscal  year  in  which  the 
workfare  participant  began  new 
employment  and  which  are  acceptable 
according  to  paragraph  (m)(7)(i)  of  this 
section. 

(8)  Voluntary  workfare  program.  State 
agencies  and  political  subdivisions  may 
operate  workfare  programs  whereby 
participation  by  food  stamp  recipients  is 
voluntary.  In  such  a  program,  the 
penalties  for  failure  to  comply,  as 
provided  in  paragraph  (f)  of  this  section, 
will  not  apply  for  noncompliance.  The 
amount  of  hours  to  be  worked  will  be 
negotiated  between  the  household  and 
the  operating  agency,  though  not  to 
exceed  the  limits  provided  under 
paragraph  (m)(5)(ii)  of  this  section.  In 
addition,  all  protections  provided  under 
paragraph  (m)(6)(i)  of  this  section  shall 
continue  to  apply.  Those  State  agencies 
and  political  subdivisions  choosing  to 
operate  such  a  program  shall  indicate  in 
their  workfare  plan  how  their  staffing 
will  adapt  to  anticipated  and 
unanticipated  levels  of  participation. 
The  Department  will  not  approve  plans 
which  do  not  show  that  the  benefits  of 
the  workfare  program,  in  terms  of  hours 
worked  by  participants  and  reduced 
food  stamp  allotments  due  to  successful 
job  attainment,  are  expected  to  exceed 
the  costs  of  such  a  program.  In  addition, 
if  the  Department  finds  that  an 
approved  voluntary  program  does  not 
meet  this  criterion,  the  Department 
reserves  the  right  to  withdraw  approval. 

(9)  Comparable  workfare  programs.  In 
accordance  with  section  6(o){2)(C)  of  the 
Food  Stamp  Act,  State  agencies  and 
political  subdivisions  may  establish 
programs  comparable  to  workfare  under 
this  paragraph  (m)  for  the  purpose  of 
providing  ABAWDs  subject  to  the  time 
limits  specified  at  §  273.24  a  means  of 
fulfilling  the  work  requirements  in  order 
to  remain  eligible  for  food  stamps. 
While  comparable  to  workfare  in  that 
they  require  the  participant  to  work  for 
his  or  her  household's  food  stamp 
allotment,  these  programs  may  or  may 
not  conform  to  other  workfare 
requirements.  State  agencies  or  political 
subdivisions  desiring  to  operate  a 
comparable  workfare  program  must 
meet  the  following  conditions: 

(i)  The  maximum  number  of  hours 
worked  weekly  in  a  comparable 
workfare  activity,  combined  with  any 
other  hours  worked  during  the  week  by 
a  participant  for  compensation  (in  cash 
or  in  kind)  in  any  other  capacity,  must 
not  exceed  30; 


(ii)  Participants  must  not  receive  a 
fourth  month  of  food  stamp  benefits  (the 
first  month  for  which  they  would  not  be 
eligible  imder  the  time  limit)  without 
having  secured  a  workfare  position  or 
without  having  met  their  workfare 
obligation.  Participation  must  be 
verified  timely  to  prevent  issuance  of  a 
month's  benefits  for  which  the  required 
work  obligation  is  not  met; 

(iii)  The  State  agency  or  political 
subdivision  must  maintain  records  to 
support  the  issuance  of  benefits  to 
comparable  workfare  participants 
beyond  the  third  month  of  eligibility; 
and 

(iv)  The  State  agency  or  political 
subdivision  must  provide  a  description 
of  its  program,  including  a  methodology 
for  ensuring  compliance  with  (m)(9)(ii) 
of  this  section.  The  description  should 
be  submitted  to  the  appropriate 
Regional  office,  with  copies  forwarded 
to  the  Food  Stamp  Program  National 
office. 

§273.9    (AMENDED] 

9.  In  §273.9: 

a.  Paragraph  {c)(5){i)(A)  is  amended 
by  removing  the  reference  to 

"§  273.7(d)(l)(ii)"  and  adding  in  its 
place  a  reference  to  "§  273.7(d)(3)". 

b.  Paragraph  (c)(5)(i)(F)  is  amended  by 
removing  the  reference  to 

"§  273.7(d)(l){ii)"  and  adding  in  its 
place  a  reference  to  "§  273.7(d)(3)". 

c.  Paragraph  (c)(14)  is  amended  by 
removing  the  references  to 
"§273.7(d)(l)(ii)"and 

"§  273.7(d)(l){ii)(A)"  and  adding  in 
their  place  reference  to  "§  273.7(d)(3)" 
and  "§  273.7(d)(3)(i)"  respectively. 

d.  Paragraph  (d)(4)  is  amended  by 
removing  the  reference  to  "§  273.7(f)" 
and  adding  in  its  place  a  reference  to 
"§  273.7(e)". 

§273.22    [Removed  and  Reserved] 

10.  Remove  and  reserve  §  273.22. 

11.  In  §273.24: 

a.  Paragraphs  (a)(5)  and  (a)(6)  are 
removed. 

b.  Paragraph  (b)(8)  is  removed. 

c.  Paragraph  (c)  heading  and 
introductory  text  are  revised. 

d.  Paragraphs  (g),  (h),  (i),  and  (j)  are 
revised. 

The  revisions  read  as  follows: 

§  273.24    Time  limit  for  able-bodied  adults. 

***** 

(c)  Exceptions.  The  time  limit  does 
not  apply  to  an  individual  if  he  or  she 
is:  *   *   * 

***** 

(g)  15  percent  exemptions.  (1)  For  the 
purpose  of  establishing  the  15  percent 
exemption  for  each  State  agency,  the 
following  terms  are  defined: 
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(i)  Caseload  means  the  average 
monthly  number  of  individuals 
receiving  food  stamps  during  the  12- 
month  period  ending  the  preceding  June 
30. 

(ii)  Covered  individual  means  a  food 
stamp  recipient,  Qr  an  applicant  denied 
eligibility  for  benefits  solely  because  he 
or  she  received  food  stamps  during  the 
3  months  of  eligibility  provided  under 
paragraph  (b)  of  this  section,  who; 

(A)  Is  not  exempt  fi-om  the  time  limit 
under  paragraph  (c)  of  this  section; 

(B)  Does  not  reside  in  an  area  covered 
by  a  waiver  granted  under  paragraph  (f) 
of  this  section; 

(C)  Is  not  fulfilling  the  work 
requirements  as  defined  in  paragraph 
(a)(1)  of  this  section;  and 

(D)  Is  not  receiving  food  stamp 
benefits  under  paragraph  (e)  of  diis 
section. 

(2)  Subject  to  paragraphs  (h)  and  (i)  of 
this  section,  a  State  agency  may  provide 
an  exemption  from  the  3-month  time 
limit  of  paragraph  (b)  of  this  section  for 
covered  individuals.  Exemptions  do  not 
count  towards  a  State  agency's 
allocation  if  they  are  provided  to  an 
individual  who  is  otherwise  exempt 
from  the  time  limit  during  that  month. 

(3)  For  each  fiscal  year,  a  State  agency 
may  provide  a  number  of  exemptions 
such  that  the  average  monthly  number 
of  exemptions  in  effect  during  the  fiscal 
year  does  not  exceed  15  percent  of  the 

I  number  of  covered  individuals  in  the 
1  State,  as  estimated  by  ENS,  based  on  FY 
1996  quality  control  data  and  other 
factors  FNS  deems  appropriate,  and 
adjusted  by  FNS  to  reflect  changes  in: 
(1)  The  State  agency's  caseload;  and 
(ii)  FNS's  estimate  of  changes  in  the 
proportion  of  food  stamp  recipients 
covered  by  waivers  granted  under 
paragraph  (f)  of  this  section. 

(4)  State  agencies  must  not 
discriminate  against  any  covered 

I  individual  for  reasons  of  age,  race,  color, 
sex,  disability,  religious  creed,  national 
origin,  or  political  beliefs.  Such 
discrimination  is  prohibited  by  this 
part,  the  Food  Stamp  Act,  the  Age 
Discrimination  Act  of  1975  (Public  Law 
94-135),  the  Rehabilitation  Act  of  1973 
(Public  Law  93-112,  section  504),  and 
title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d).  Enforcement  action 
may  be  brought  under  any  applicable 
Federal  law.  Title  VI  complaints  will  be 
processed  in  accord  with  7  CFR  part  15. 

!      (h)  Adjustments.  FNS  will  make 

I  adjustments  as  follows: 

'      (1)  Caseload  adjustments.  FNS  will 
adjust  the  number  of  exemptions 
estimated  for  a  State  agency  under 
paragraph  (g)(2)  of  this  section  during  a 
fiscal  year  if  the  number  of  food  stamp 
recipients  in  the  State  varies  from  the 


State's  caseload  by  more  than  10 
percent,  as  estimated  by  FNS. 

(2)  Exemption  adjustments.  During 
each  fiscal  year,  FNS  will  adjust  the 
number  of  exemptions  allocated  to  a 
State  agency  based  on  the  number  of 
exemptions  in  effect  in  the  State  for  the 
preceding  fiscal  year. 

(i)  If  the  State  agency  does  not  use  all 
of  its  exemptions  by  the  end  of  the  fiscal 
year,  FNS  will  increase  the  estimated 
number  of  exemptions  allocated  to  the 
State  agency  for  the  subsequent  fiscal 
year  by  the  remaining  balance. 

(ii)  If  the  State  agency  exceeds  its 
exemptions  by  the  end  of  the  fiscal  year, 
FNS  will  reduce  the  estimated  number 
of  exemptions  allocated  to  the  State 
agency  for  the  subsequent  fiscal  year  by 
the  corresponding  number. 

(i)  Reporting  requirement.  The  State 
agency  will  track  the  niunber  of 
exemptions  used  each  month  and  report 
this  number  to  the  regional  office  on  a 
quarterly  basis  as  an  addendiun  to  the 
quarterly  Employment  and  Training 
Report  (Form  FNS-583)  required  by 
§  273.7(c)(8). 

(j)  Other  Program  rules.  Nothing  in 
this  section  will  make  sm  individual 
eligible  for  food  stamp  benefits  if  the 
individual  is  not  otherwise  eligible  for 
benefits  imder  the  other  provisions  of 
this  part  and  the  Food  Stamp  Act. 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

12.  In  §  275.12,  paragraph  (d)(1)  is 
amended  by  removing  the  reference  to 
"§  273.7(g)"  and  adding  in  its  place  a 
reference  to  "§  273.7(f)." 

PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

13.  In  §  277.4,  paragraph  (b)(8)  is 
amended  by  removing  the  reference  to 
"§  273.7(f)"  and  adding  in  its  place  a 
reference  to  "§  273.7(d)." 

Dated:  June  7,  2002. 
Eric  M.  Best, 

Under  Secretary,  Food,  Nutrition  and 

Consumer  Services. 

[PR  Doc.  02-15294  Filed  6-18-02;  8:45  am] 

BILUNQ  CODE  3410-30-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  28 

[Docliet  No.  02-10] 
RIN15S7-AC0S 

International  Banking  Activities: 
Capital  Equivalency  Deposits 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
action:  Final  rule. 

SUMMARY:  The  OCC  is  amending  its 
regulation  regarding  the  capital 
equivalency  deposits  (CED)  that  foreign 
banks  with  Federal  branches  or  agencies 
must  establish  and  maintain.  The  OCC 
is  revising  certain  requirements 
regarding  CED  deposit  arrangements  to 
increase  flexibility  for,  and  reduce 
burden  on,  certain  Federal  branches  and 
agencies,  based  on  a  supervisory 
assessment  of  the  risks  presented  by  the 
particular  institution. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
June  19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Clarke,  Acting  Assistant 
Director,  Legislative  and  Regulatory 
Activities  Division,  202-874-5090;  or 
Carlos  Hernandez,  Senior  International 
Advisor,  International  Banking  and 
Finance  Division,  202-874-4730. 
SUPPLEMENTARY  INFORMATION:  On 
January  30,  2002,  the  OCC  requested 
comment  on  an  interim  rule  amending 
part  28.  67  FR  4325.  The  interim  rule 
revised  certain  requirements  regarding 
CED  deposit  arrangements  to  increase 
flexibility  and  reduce  burden  by 
permitting  the  OCC  to  impose  deposit 
requirements  based  on  the  same 
supervision  by  risk  approach  that  it  uses 
in  its  supervision  of  national  banks.  The 
interim  rule  revised  12  CFR  28.15(d)  to 
clarify  that  the  OCC  may  vary  the  terms 
of  a  CED  Agreement  (Agreement)  based 
on  the  circumstances  and  supervisory 
risks  present  at  a  particular  branch  or 
agency.  For  example,  an  Agreement  may 
permit  a  foreign  bank  to  withdraw  assets 
from  its  CED  account,  thereby  reducing 
the  net  value  of  the  assets  held  in  the 
account  without  OCC  approval,  as  long 
as  the  withdrawal  does  not  reduce  the 
value  below  the  minimum  CED  level 
required  for  that  institution.  Moreover, 
it  may  not  be  necessary  in  all  cases  for 
a  foreign  bank  to  pledge  its  CED  assets 
to  the  OCC  or  for  the  depository  bank 
to  be  a  signatory  to  the  Agreement 
unless  required  by  the  OCC.  The  OCC 
stated  that  it  will  make  these 
determinations  on  a  case-by-case  basis, 
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consistent  with  its  supervisory 
assessment  of  the  risks  presented  by  the 
particular  institution. 

The  interim  rule  became  effective 
immediately,  but  the  OCC  invited 
public  comment  on  any  aspect  of  the 
interim  rule. 

Description  of  Comments  Received  and 
Final  Rule 

The  OCC  received  two  comments. 
One  comment  strongly  supported  the 
revisions  reflected  in  the  interim  rule. 
The  commenter  stated  that  the  interim 
rule  should  alleviate  the  administrative 
burden  associated  with  calculating, 
monitoring,  and  managing  the  CED 
requirement.  The  commenter  also 
supported  the  incorporation  of  the  risk- 
based  approaches  to  regulation  and 
supervision  of  international  banking 
institutions  into  the  CED  requirement. 

The  second  commenter  stated  that  to 
some  readers  the  rule  could  raise  a 
question  of  whether  the  rule  means  that 
some  foreign  institutions  would  not  be 
required  to  maintain  a  CED  in  the 
statutory  minimum  amount  of  five 
percent  of  liabilities.  The  proposed  rule 
stated  that  the  CED  "[mlay  not  be 
reduced  in  value  below  the  minimum 
required  for  that  branch  or  agency 
without  the  prior  approval  of  the  OCC." 
The  final  rule  clarifies  that  in  no  event 
could  the  OCC  approve  a  reduction  that 
is  less  than  the  statutory  minimum  for 
the  particular  Federal  branch  or  agency. 

For  these  reasons,  the  OCC  is 
adopting  the  interim  rule  in  final  form 
without  change,  except  for  this 
clarification. 

Regulatoty  Flexibility  Act 

Piirsuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  OCC  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  will  afi^ect  few  small 
entities.  The  principal  effect  of  the  rule 
is  to  remove  several  requirements  with 
respect  to  deposit  arrangements  for  the 
CED  and  reduce  burden  on  qualifying 
foreign  banks  with  Federal  branches  and 
agencies. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 


statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determined  that  the  rule 
will  not  result  in  expenditures  by  State, 
local,  or  tribal  governments  or  by  the 
private  sector  of  $100  million  or  more. 
Accordingly,  the  OCC  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  regulatory 
alternatives  considered. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
rule  does  not  constitute  a  "significant 
regulatory  action"  for  the  purposes  of 
Executive  Order  12866. 

Immediate  Effective  Date 

The  final  rule  is  effective 
immediately.  Pursuant  to  5  U.S.C.  553, 
agencies  may  issue  a  rule  without 
public  notice  and  comment  when  the 
agency,  for  good  cause,  finds  that  such 
notice  and  public  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  Section  553  also 
permits  agencies  to  issue  a  rule  without 
delaying  its  effectiveness  if  the  agency 
finds  good  cause  for  the  immediate 
effective  date. 

The  OCC  finds  good  cause  to  issue 
this  rule  without  a  delayed  effective 
date.  Like  the  interim  rule,  the  final  rule 
will  enable  the  OCC  to  make 
determinations  on  a  case-by -case  basis, 
consistent  with  its  supervisory 
assessment  of  the  risks  presented  by  a 
particular  institution.  These 
determinations  will  relate  to  whether  a 
foreign  bank  should  continue  to  be 
required  to  pledge  its  CED  assets  to  the 
OCC  or  to  obtain  the  OCC's  approval  to 
reduce  the  aggregate  value  of  the  CED 
assets  by  withdrawal.  These 
requirements  may  not  be  necessary  for 
safety  and  soundness  reasons  for  most 
highly  rated  foreign  banks,  and  they, 
therefore,  may  impose  unnecessary  cost 
and  burden.  Elimination  of  needless 
resulting  cost  and  biuden  warrants 
making  this  rule  effective  immediately 
so  that  qualifying  foreign  banks  that  do 
not  pose  safety  or  soundness  issues  may 
take  advantage  of  its  benefits 
immediately. 

Subject  to  certain  exceptions,  12 
U.S.C.  4802(b)(1)  provides  that  new 
regulations  and  amendments  to 
regulations  prescribed  by  a  Federal 
banking  agency  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  on  an  insured  depository 
institution  must  take  effect  on  the  first 
day  of  a  calendar  quarter  that  begins  on 
or  after  the  date  on  which  the 
regulations  are  published  in  final  form. 


Like  the  interim  rule,  the  final  rule 
imposes  no  additional  reporting, 
disclosure,  or  other  new  requirements 
on  insured  depository  institutions. 
Instead  it  removes  restrictions  for 
qualifying  foreign  banks  with  Federal 
branches  and  agencies.  For  this  reason, 
section  4802(b)(1)  does  not  apply  to  this 
rulemaking. 

Paperwork  Reduction  Act 

The  OCC  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  The  information 
collection  requirements  contained  in  12 
CFR  part  28  have  been  approved  under 
OMB  control  number  1557-0102. 

The  information  collection 
requirements  contained  in  this  rule  are 
contained  in  section  28.15(d).  Under 
this  section  as  amended,  capital 
equivalency  deposits  may  not  be 
reduced  in  value  below  the  minimum 
required  for  that  branch  or  agency 
without  prior  OCC  approval,  and 
Federal  branches  and  agencies  are 
required  to  maintain  records. 

Estimated  number  of  respondents:  35. 

Estimated  number  of  responses:  35. 

Estimated  burden  hours  per  response: 
1  hour. 

Estimated  number  of  recordkeepers: 
35. 

Estimated  number  of  recordkeeping 
burden  hours:  35. 

Estimated  total  burden  hours:  35. 

List  of  Subjects  in  12  CFR  Part  28 

Foreign  banking.  National  banks. 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  part  28  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  28— INTERNATIONAL  BANKING 
ACTIVITIES 

1.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq..  24(Seventh). 
93a.  161,  602. 1818,  3101  et  seq.,  and  3901 
et  seq. 

2.  In  §  28.15,  paragraphs  (d)(1)  and 
(d)(2)  are  revised  to  read  as  follows: 

§  28.1 5    Capital  equivalency  deposits. 

***** 

(d)  *  *  * 

(1)  May  not  be  reduced  in  value  below 
the  minimum  required  for  that  branch 
or  agency  without  the  prior  approval  of 
the  OCC,  but  in  no  event  below  the 
statutory  minimum; 
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(2)  Must  be  maintained  pursuant  to  an 
agreement  prescribed  by  the  OCC  that 
shall  be  a  written  agreement  entered 
into  with  the  OCC  for  piuposes  of 
section  8  of  the  Federal  Deposit 
hisurance  Act,  12  U.S.C.  1818;  and 
***** 

Dated:  lune  12,  2002. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

|[FR  Doc.  02-15429  Filed  6-18-02:  8:45  am) 

IBILUNG  code  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 

i 

llntemal  Revenue  Service 

26  CFR  Part  301 

rTD9001] 

RIN1545-BA56 

I  Disclosure  of  Return  Information  to 
i  Officers  and  Employees  of  the 
Department  of  Agriculture  for  Certain 
Statistical  Purposes  and  Related 
Activities 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulation. 


SUMMARY:  This  contains  a  final 
regulation  relating  to  return  information 
to  be  disclosed  to  the  Department  of 
Agriculture  (Department)  for  use  in 
conducting  the  Census  of  Agriculture. 
The  regulation  provides  for  the 
disclosure  of  an  additional  item  of 
return  information  to  the  Department. 
The  regulation  provides  guidance  to  IRS 
personnel  responsible  for  disclosing  the 
return  information. 
DATES:  Effective  Date:  This  final 
regulation  is  effective  June  19,  2002. 
I     Applicability  Date:  For  dates  of 
applicability  of  this  final  regulation,  see 
!§301.6103(j)(5)-l(d). 
FOR  FURTHER  INFORMATION  CONTACT: 
j  Joseph  Conley,  202-622-4580  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  6103(j)(5)  of  the 
Internal  Revenue  Code  (Code),  upon 
written  request  from  the  Secretary  of 
Agriculture,  the  Secretary  of  the 
Treasury  shall  furnish  such  returns  or 
retiu-n  information  as  prescribed  by 
Treasury  regulation  to  officers  and 
employees  of  the  Department  whose 
official  duties  require  access  to  such 
returns  or  return  information  for  the 
purpose  of,  but  only  to  the  extent 
necessary  in,  structuring,  preparing,  and 
conducting  the  Census  of  Agriculture 


pursuant  to  the  Census  of  Agriculture 
Act  of  1997.  Currently,  §  301.6103(j){5)- 
1  provides  an  itemized  description  of 
the  return  information  authorized  to  be 
disclosed  for  this  purpose.  By  letter 
dated  May  8,  2001,  the  Secretary  of 
Agriculture  requested  that  the  Treasury 
Regulations  be  amended  to  authorize 
the  disclosure  of  an  additional  item  of 
retiuTi  information,  the  taxpayer's 
telephone  number  contained  on  Form 
1040/Schedule  F. 

This  document  adopts  a  final 
regulation  that  authorizes  IRS  personnel 
to  disclose  the  additional  item  of  return 
information  that  has  been  requested  by 
the  Secretary  of  Agriculture. 

Explanation  of  Provisions 

This  final  regulation  will  permit  the 
IRS  to  disclose  to  the  Department,  for  its 
use  in  structiu-ing,  preparing,  and 
conducting  the  Census  of  Agriculture, 
an  additional  item  of  return 
information,  the  taxpayer's  telephone 
number  provided  on  the  Form  1040/ 
Schedule  F.  According  to  the 
Department,  the  disclosure  of  this 
additional  item  of  return  information 
will  improve  the  efficiency  of  the 
Department's  list-building  operations  by 
reducing  the  potential  for  duplication  in 
the  Census  of  Agriculture.  After 
receiving  information  from  the  IRS,  the 
Department  attempts  to  link  such 
information  to  other  records  held  by  or 
available  to  the  Department,  doing  so 
where  possible  on  the  basis  of  names, 
social  security  numbers  or  employer 
identification  numbers,  and  addresses. 
The  Department  intends  to  use  taxpayer 
telephone  numbers  to  match  records 
that  cannot  be  matched  otherwise  or  to 
determine  that  questionable  links 
between  records,  such  as  those  based 
merely  on  name  and  address 
information,  constitute  or  do  not 
constitute  definite  matches.  By  means  of 
the  matching  process,  the  Department 
avoids  duplicate  contacts  and  furthers 
its  classification  of  farms  for  Census  of 
Agriculture  purposes.  The  IRS  will 
provide  taxpayer  telephone  numbers  to 
the  Department  under  this  final 
regulation  with  the  understanding  that 
the  Department  will  only  use  them  for 
such  purpose,  and  that  it  will  not  use 
the  information  to  telephone  taxpayers. 

Special  Analyses 

Section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5) 
requires  that  a  notice  of  proposed 
rulemaking  be  published  in  the  Federal 
Register  and,  after  such  notice,  that  the 
Federal  agency  that  issued  the  notice 
give  interested  persons  an  opportunity 
to  participate  in  the  rulemaking  through 
submission  of  written  comments,  with 


or  without  opportunity  for  oral 
presentation.  These  requirements  are 
subject  to  certain  exceptions,  including 
when  the  agency  for  good  cause  finds 
that  notice  and  public  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  Because  the  final 
regulation  merely  amends  a  preexisting 
regulation  (§  301.6103(j)(5)-(l)  to  add  a 
single  item  of  information  to  a  list  of 
such  items,  it  is  determined  that  the 
notice  and  public-comment  procedure 
required  by  5  U.S.C.  553  is  unnecessary 
in  this  case  pursuant  to  the  exception  in 
5  U.S.C.  553(b)(3)(B).  For  the  same 
reason,  a  delayed  effective  date  is  not 
required  pursuant  to  5  U.S.C.  553(d)(3). 

It  has  also  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Pursuant  to  section  7805(f)  of  the  Code, 
•this  regulation  was  submitted  to  the 
Chief  Counsel  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this 
temporary  regulation  is  Joseph  Conley, 
Office  of  Associate  Chief  Counsel 
(Procedure  &  Administration). 
Disclosure  and  Privacy  Law  Division. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes,  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  301.6103(j)(5)-l  also  issued 
under  26  U.S.C.  6103(j)(5);  *  *  * 

Par.  2.  Section  301.6103(j)(5)-l  is 
amended  by: 

1.  Adding  paragraph  (b)(2)(xiv). 

2.  Revising  paragraph  (d). 

The  addition  and  revision  read  as 
follows: 
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§  301 .61 03(jK5)-1  DisciosurM  of  return 
information  to  officers  and  employees  of 
the  Department  of  Agriculture  for  certain 
statistical  purposes  and  related  activities. 

***** 

(b)*  *  * 
(2)*  *  * 
(xiv)  Taxpayer  telephone  number. 

***** 

(d)  Effective  dates.  This  section  is 
applicable  on  July  31,  2001,  except 
paragraph  (b)(2)(xiv)  which  is 
applicable  on  Jime  19,  2002. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  June  10.  2002. 
Pamela  F.  Olson, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  02-15351  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-222-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  Kentucky  proposed 
to  revise  the  Kentucky  Administrative 
Regulations  (KAR)  pertaining  to  the 
general  requirements  for  mining  on 
steep  slopes.  The  approved  amendment 
revises  the  Kentucky  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  June  19.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Field  Office 
Director.  Address:  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
2675  Regency  Road,  Lexington, 
Kentucky  40503.  Telephone:  (859)  260- 
8400. 
Email:  bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 


I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  siuface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *  *  ;  and 
rules  and  regulations  consistent  with 
regidations  issued  by  the  Secretary 
piu-suant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7). 

On  the  basis  of  these  criteria,  the 
Secretary  of  the  Interior  conditionally 
approved  the  Kentucky  program  on  May 
18,  1982.  You  can  find  background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  in  the  May  18, 
1982,  Federal  Register  (47  FR  21404). 
You  can  also  find  later  actions 
concerning  the  Kentucky  program  and 
previous  amendments  at  30  CFR  917.11, 
917.12,  917.13,  917.15,  917.16,  and 
917.17. 

n.  Submission  of  the  Amendment 

By  letter  dated  January  28,  2000, 
Kentucky  sent  us  an  amendment  to  its 
program  (KY-222-FOR,  Administrative 
Record  No.  KY-1469)  under  SMCRA  (30 
U.S.C.  1201  et  seq.).  Kentucky  sent  the 
amendment  in  response  to  the  required 
program  amendment  at  30  CFR 
917.16(d)(5).  The  proposed  amendment 
establishes  special  performance 
standards  and  limited  variance 
procedures  for  operations  conducted  on 
steep  slopes  by  revising  405  KAR 
20.060— Section  3(3)(b)  and  (c).  The 
amendment  is  intended  to  revise  the 
Kentucky  program  to  be  no  less  effective 
than  the  Federal  regulations. 

We  announced  receipt  of  the  " 
proposed  amendment  in  the  February 
18,  2000,  Federal  Register  (65  FR  8327). 
In  the  same  dociunent,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
March  20,  2000.  We  did  not  receive  any 
public  comments. 

By  letter  dated  May  25,  2000 
(Administrative  Record  No.  KY-1476), 
Kentucky  submitted  the  promulgated 
version  of  the  regulation.  No  substantive 
changes  were  made  ft-om  the  original 
submission.  Therefore,  we  did  not 
reopen  the  comment  period. 


We  received  comments  from  two 
Federal  agencies. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  As  discussed 
below,  we  are  approving  the 
amendment. 

Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  or  editorial 
changes. 

Kentucky's  amendment  is  responding 
to  the  required  program  amendment 
codified  at  30  CFR  917.16(d)(5).  30  CFR 
917.16(d)(5)  provides  that  Kentucky 
must  amend  its  program  to: 

Clarify  that  the  total  volume  of  flow  from 
the  proposed  permit  area,  during  every 
season  of  the  year,  will  not  vary  in  a  way  that 
adversely  affects  the  ecology  of  any  surface 
water  or  any  existing  or  planned  use  of 
surface  or  ground  water;  and  to  require  the 
appropriate  State  environmental  agency  to 
approve  the  plan. 

Kentucky  has  amended  its  program  by 
establishing  special  performance 
standards  and  limited  variance 
procedxu-es  for  operations  conducted  on 
steep  slopes  by  revising  405  KAR 
20.060— Section  3(3)(b)  and  (c). 
Kentucky  is  requiring  that  the  total 
volume  of  flow  from  the  proposed 
permit  area,  during  every  season  of  the 
year,  not  vary  in  a  way  that  adversely 
affects  the  ecology  of  any  siu-face  water 
or  any  existing  or  planned  use  of  siu-face 
or  ground  water.  Kentucky  is  also 
requiring  that  the  Natural  Resources  and 
Environmental  Protection  Cabinet 
(Cabinet)  consider  any  agency 
comments  under  subsection  (2)  of  this 
section  regarding  watershed 
improvement. 

405  KAR  20:060    Section  3(3)(b) 

Kentucky  is  revising  this  paragraph  by 
adding  the  words  "water  or  any  existing 
or  planned  use  of  surface."  As  amended, 
paragraph  (b)  at  section  3(3)  provides 
that  the  total  volume  of  flow  from  the 
proposed  permit  area,  during  every 
season  of  the  year,  will  not  vary  in  a 
way  that  adversely  affects  the  ecology  of 
any  surface  water  or  any  existing  or 
planned  use  of  siu'face  or  ground  water. 
We  find  that  as  amended,  the  Kentucky 
provision  is  identical  to  and,  therefore, 
no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR 
785.16(a)(3)(ii)  and  can  be  approved. 
This  amendment  satisfies  part  of  the 
required  regulatory  program  amendment 
codified  in  the  Federal  regulations  at  30 
CFR  917.16(d)(5). 
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405  KAR  20:060    Section  3(3)(c) 

I  Kentucky  is  adding  this  new 
paragraph  to  provide  that  the  Cabinet 
must  have  considered  any  agency 
comments  under  subsection  (2)  of  405 
KAR  20:060  section  3,  regarding 
watershed  improvement.  Subsection  (2), 
which  is  part  of  the  existing  Kentucky 
program,  offers  Federal,  State  and  local 
government  agencies  with  an  interest  in 
the  proposed  land  use  an  opportunity  to 
review  and  comment  on  the  proposed 
use.  While  there  is  no  Federal 
counterpart  to  the  Kentucky  proposal, 
the  amendment  is  consistent  with  the 
general  permitting  requirements  at  30 
CFR  773.6,  which  provides  certain 
Federal,  State  and  local  governmental 
entities  with  notice  and  opportunity  to 
ciamment  on  permit  applications.  Thus, 
the  amendment  is  hereby  approved. 

Kentucky  has  also  submitted  an 
accompanying  document  entitled 
"Federal  Mandate  Analysis 
Comparison"  (Administrative  Record 
No.  KY-1469).  In  that  document, 
Kentucky  acknowledges  that  its 
regulation  does  not  include  the 
requirement,  contained  in  30  CFR 
785.16(a)(3)(iii),  that  "the  appropriate 
State  environmental  agency  approves 
the  (watershed  improvement]  plan,"  but 
contends  that  the  "Federal  language  is 
indefinite  regarding  the  identity  of  the 
agency  and  regarding  what  'plan'  must 
be  approved  *   *  *"  Furthermore, 
Kentucky  contends  that  this  language  is 
unnecessary  for  its  program,  because  the 
Cabinet,  which  approves  mining 
permits,  is  also  the  agency  charged  with 
approving  watershed  improvement 
plans.  Therefore,  the  State  argues, 
I  approval  of  any  such  plans,  where 
necessary,  will  be  "accomplished  by  the 
Cabinet"  as  part  of  the  permit  decision- 
making process.  We  believe  that 
Kentucky's  explanation  of  its  watershed 
improvement  plan  approval  procedure 
is  sufficient  to  satisfy  the  remaining 
portion  of  the  required  regulatory 
program  amendment  codified  in  the 
Federal  regulations  at  30  CFR 
917.16(d)(5).  As  such,  the  required 
amendment  will  be  removed. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
KY-1475),  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Kentucky 


program  (Administrative  Record  No. 
KY-1492).  The  request  for  comments 
was  made  on  February  18,  2000. 

Two  comments  were  received.  The 
Mine  Safety  and  Health  Administration 
concurred  without  comment.  The  Fish 
and  Wildlife  Service  commented  that 
the  proposed  amendment:  (1)  Disregards 
the  Federal  mandate  to  develop  and 
implement  a  plan  to  improve  watershed 
conditions;  (2)  is  based  on  an  apparent 
misinterpretation  of  the  Federal 
mandate  for  the  appropriate  State 
environmental  agency  to  review  and 
approve  the  watershed  improvement 
plan;  and  (3)  disregards  the  Federal 
mandate  to  require  reduced  pollution  or 
reduced  flood  hazards  during  peak 
discharges. 

In  response,  we  disagree  with  the 
commenter's  contention  that  the 
amendment  is  inconsistent  with  the 
intent  of  30  CFR  785.16(a)(3)  because  it 
omits  the  specific  requirement  to 
develop  and  implement  a 
comprehensive  watershed  plan  where 
steep  slope  variances  are  permitted.  To 
the  contrary,  we  believe  the  existing 
State  program  requirements  are 
consistent  with  the  Federal  regulations. 
While  subdivision  30  CFR 
785.16(a)(3)(iii)  refers  to  approval  of  a 
"plan,"  the  Federal  regulations  are 
otherwise  silent  as  to  what  should  be 
contained  in  the  plan.  Moreover,  the 
current. Kentucky  program  at  405  KAR 
20:060  Section  3(3)  requires  the  permit 
applicant  to  demonstrate  that  the 
watershed  of  lands  within  the  proposed 
permit  and  adjacent  areas  will  be 
improved  by  the  operations.  Because 
this  demonstration,  which  is  identical  to 
the  one  required  in  the  Federal 
regulations  at  30  CFR  785.16(a)(3),  must 
be  contained  in  the  permit  application, 
it  is  tantamount  to  a  "plan"  for 
watershed  improvement.  Therefore,  in 
this  respect,  the  State  program  remains 
consistent  with  the  corresponding 
Federal  regulations. 

The  commenter  next  stated  that  the 
intent  of  30  CFR  785.16  is  for  the  State 
agency  with  the  responsibility  for 
general  protection  of  aquatic  systems  to 
approve  the  watershed  improvement 
plan.  According  to  the  commenter,  the 
"appropriate  State  environmental 
agency"  is  required  to  approve  the 
watershed  improvement  plan  in  order  to 
maintain  checks  and  balances  within 
the  permit  review  process.  The 
commenter  stated  that  the  appropriate 
agency  in  Kentucky  to  approve 
watershed  improvement  plans  is  the 
Kentucky  Division  of  Water  (DOW), 
since  that  is  the  agency  with 
responsibility  for  general  protection  of 
aquatic  systems.  The  conunenter 
believes  that  because  the  proposed 


amendment  fails  to  specifically 
designate  the  DOW,  as  opposed  to  the 
Department  for  Surface  Mining 
Reclamation  and  Enforcement  (DSMRE), 
as  the  "appropriate  State  environmental 
agency,"  the  amendment  "appears  to  be 
based  upon  a  misrepresentation  of  the 
Federal  mandate  for  the  'appropriate 
State  environmental  agency'  to  approve 
the  watershed  improvement  plan.  We 
disagree  with  this  comment  for  the 
reasons  discussed  below. 

The  preamble  to  the  September  1, 
1983,  Federal  Register  notice 
announcing  our  approval  of  30  CFR 
785.16  states,  in  part,  that  "(ilt  is  not 
possible  on  a  national  basis  to  specify 
precisely  which  environmental  agencies 
must  approve  the  planned  improvement 
of  the  watershed.  Within  particular 
states,  the  regulatory  authority  should 
have  little  difficulty  in  discerning  the 
particular  agencies  with  expertise  and 
/or  responsibility  for  the  watershed."  48 
FR  39892,  39896.  As  noted  above  in  the 
finding  for  405  KAR  20:060  Section 
3(3)(c),  Kentucky  has  explained  that  the 
Cabinet  is  the  agency  with  statewide 
environmental  responsibilities.  Three 
departments  are  imder  jurisdiction  of 
the  Cabinet,  one  of  which  is  the  DSMRE. 
The  DOW  is  under  the  Department  for 
Environmental  Protection,  a  department 
also  under  the  jurisdiction  of  the 
Cabinet.  The  Cabinet  considers  any 
conunents  from  Federal,  State,  or  local 
agencies  that  address  the  issue  of 
watershed  improvement. 

The  DSMRE  has  responsibility  for 
implementing  SMCRA.  If  a  plan  for 
watershed  improvement  is  part  of  a 
SMCRA  permit,  DSMRE  is  responsible 
for  its  review.  The  proposed  program 
amendment  includes  a  request  for 
comments  by  other  agencies  to  ensure 
that  the  SMCRA  plan  demonstrates 
watershed  improvement.  In  Kentucky, 
the  DOW  is  given  the  opportunity  to 
review  and  comment  on  all  SMCRA 
permits.  This  would  include  watershed 
improvement  plans.  Therefore,  we 
believe  that  the  revised  regulation  at  405 
KAR  20:060  Section  3(3)(c)  is  no  less 
effective  than  30  CFR  785.16(a)(3)(iii). 

The  commenter  stated  that  the 
proposed  amendment  disregards  the 
Federal  regulations  to  require  reduced 
pollution  or  reduced  flood  hazards 
during  peak  discharges.  According  to 
the  commenter,  "[tlhe  amended  State 
regulations  would  circumvent  this 
requirement  by  allowing  its  substitution 
with  increased  streamflow  during  low 
flow  periods."  The  language  claimed  by 
the  commenter  to  be  inconsistent  with 
the  Federal  regulations  is  contained  in 
the  phrase  "*  *   *  or  there  will  be  an 
increase  in  streamflow  during  times  of 
the  year  when  streams  within  the 
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watershed  are  normally  at  low  flow  or 
dry  and  the  increase  in  streamflow  is 
determined  by  the  cabinet  to  be 
beneflcial  to  public  or  private  users  or 
to  the  ecology  of  the  streams." 

In  response,  we  note  that  the  quoted 
language  is  not  newly  proposed,  as  the 
commenter  has  asserted,  but  rather  is 
already  contained  in  the  approved  State 
program.  Thus,  comments  on  the 
language  eire  not  germane  to  this 
rulemaking. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
(ii),  we  are  required  to  get  a  written 
concurrence  from  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  quality 
standards  issued  under  the  authority  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.)  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.).  This  amendment  does  not 
contain  provisions  that  relate  to  air  or 
water  quality  standards.  Therefore,  we 
did  not  ask  EPA  to  concur  on  the 
amendment. 

On  March  1,  2000,  we  requested 
comments  from  EPA  on  the  amendment 
(administrative  record  no.  KY-1492). 
EPA  did  not  respond  to  our  request. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  or 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  This  amendment  does  not 
contain  provisions  that  relate  to  historic 
properties.  Therefore,  we  did  not  ask 
SHPO  or  ACHP  to  comment  on  this 
amendment. 

V.  OSM's  Decision 

Based  on  the  above  Hndings,  we 
approve  the  amendment  Kentucky  sent 
us  on  January  28,  2000.  In  addition,  we 
are  removing  the  required  program 
amendment  codified  at  30  CFR 
917.16(d)(5). 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  917,  which  codify  decisions 
concerning  the  Kentucky  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  Kentucky 
program  demonstrate  that  Kentucky  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purpose.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
Kentucky  and  Federal  standards. 


VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal'is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regidations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 


Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2){C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations"would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
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that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
iinfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 


counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  May  14,  2002. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 


Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1 .  The  authority  citation  for  Part  91 7 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  917.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  91 7.1 5    Approval  of  Kentucky  regulatory 
program  amendments. 


Original  amendment  submission 
date 


Date  of  final  publication 


Citation/descnption 


January.28,  2000  June  19,  2002 405  KAR  20:060  §3(3)(b)  2000  and  (c). 


3.  Section  917.16  is  amended  by 
removing  and  reserving  paragraph 
(d)(5). 
IFR  Doc.  02-15483  Filed  6-18-^]2;  8:45  am] 

BILLING  CODE  4310-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parties 

[COTP  Los  Angeles-Long  Beach  02-^10] 

RIN2115-AA97 

Security  Zones;  Liquefied  Hazardous 
Gas  Tanic  Vessels,  San  Pedro  Bay,  CA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  moving  and  fixed  seciuity 
zones  around  liquefied  hazardous  gas 
(LHG)  tank  vessels  located  on  San  Pedro 
Bay,  California,  near  the  ports  of  Los 
Angeles  and  Long  Beach.  These  actions 
are  necessary  to  ensure  public  safety 
and  prevent  sabotage  or  terrorist  acts 
against  these  vessels.  Persons  and 
vessels  are  prohibited  from  entering 
these  seciuity  zones  without  permission 
of  the  Captain  of  the  Port. 
DATES:  This  rule  is  effective  from  11:59 
p.m.  PDT  on  June  15,  2002  to  11:59  p.m. 
PST  on  December  21,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
]  docket  are  part  of  docket  COTP  Los 
Angeles-Long  Beach  02-010  and  are 
i  available  for  inspection  or  copying  at 
I  Coast  Guard  Marine  Safety  Office  Los 
!  Angeles-Long  Beach,  1001  South 


Seaside  Avenue,  Building  20,  San 
Pedro,  California,  90731.  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  Rob  Griffiths, 
Chief  of  Waterways  Management 
Division,  at  (310)  732-2020. 

SUPPLEMENTARY  INFORMATK)N: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Due  to  the 
terrorist  attacks  on  September  11,  2001 
and  the  warnings  given  by  national 
security  and  intelligence  officials,  there 
is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
launched  against  the  United  States.  A 
heightened  level  of  security  has  been 
established  around  all  liquefied 
hazardous  gas  (LHG)  tank  vessels  near 
the  ports  of  Los  Angeles  and  Long 
Beach.  These  security  zones  are  needed 
to  protect  the  United  States  and  more 
specifically  the  people,  waterways,  and 
properties  near  San  Pedro  Bay.  The 
original  TFR  was  urgently  required  to 
prevent  possible  terrorist  strikes  against 
the  United  States  and  more  specifically 
the  people,  waterways,  and  properties 
in  the  ports  of  Los  Angeles-Long  Beach. 
It  was  anticipated  that  we  would  assess 
the  security  environment  at  the  end  of 
the  effective  period  to  determine 
whether  continuing  security  precautions 
were  required  and,  if  so,  propose 
regulations  responsive  to  existing 
conditions.  We  have  determined  the 


need  for  continued  security  regulations 
exists. 

The  Coast  Guard  will  utilize  the 
effective  period  of  this  TFR  to  engage  in 
notice  and  comment  rulemaking  to 
develop  permanent  regulations  tailored 
to  the  present  and  foreseeable  security 
environment  with  the  Captain  of  the 
Port  (COTP)  Los  Angeles-Long  Beach. 
Therefore,  the  public  will  still  have  the 
opportunity  to  comment  on  this  rule. 
The  measures  contemplated  by  the  rule 
were  intended  to  facilitate  ongoing 
response  efforts  and  prevent  future 
terrorist  attack.  In  this  case,  doing  a 
NPRM  will  be  repetitious  in  nature  and 
since  delay  is  inherent  in  the  NPRM 
process,  any  delay  in  the  effective  date 
of  this  rule,  is  contrary  to  the  public 
interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  LHG  tank  vessels  vulnerable 
to  subversive  activity,  sabotage  or 
terrorist  attack.  Immediate  action  is 
required  to  accomplish  these  objectives 
and  necessary  to  continue  safeguarding 
these  vessels  and  the  surrounding  area. 
Any  delay  in  the  effective  date  of  this 
rule  is  impractical  and  contrary  to  the 
public  interest. 

The  Coast  Guard  will  be  publishing  a 
NPRM  to  establish  permanent  security 
zones  that  are  temporarily  effective 
under  this  rule.  This  revision  preserves 
the  status  quo  within  the  Port  while 
permanent  rules  are  developed. 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
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Background  and  Purpose 

On  September  11,  2001,  terrorists 
launched  attacks  on  conunercial  and 
public  structures — the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  Virginia — killing  large 
numbers  of  people  and  damaging 
properties  of  national  significance. 
There  is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
launched  against  the  United  States 
based  on  warnings  given  by  national 
security  and  intelligence  officials.  The 
Federal  Biu-eau  of  Investigation  (FBI) 
has  issued  warnings  on  October  1 1 , 
2001  and  February  11,  2002  concerning 
the  potential  for  additional  terrorist 
attacks  within  the  United  States.  In 
addition,  the  ongoing  hostilities  in 
Afghanistan  have  made  it  prudent  for 
important  facilities  and  vessels  to  be  on 
a  higher  state  of  alert  because  Osama 
Bin  Ladin  and  his  Al  Qaeda 
organization,  and  other  similar 
organizations,  have  publicly  declared  an 
ongoing  intention  to  conduct  armed 
attacks  on  U.S.  interests  worldwide. 

These  heightened  seciuity  concerns, 
together  with  the  catastrophic  impact 
that  a  terrorist  attack  against  a  LHG  tank 
vessel  would  have  to  the  public  interest, 
makes  these  security  zones  prudent  on 
the  navigable  waterways  of  the  United 
States.  To  mitigate  the  risk  of  terrorist 
actions,  the  Coast  Guard  has  increased 
safety  and  security  measures  on  the 
navigable  waterways  of  San  Pedro  Bay 
by  establishing  larger  security  zones 
aroimd  LHG  tank  vessels.  Vessels 
operating  near  LHG  tank  vessels  present 
possible  platforms  from  which 
individuals  may  gain  unauthorized 
access  to  these  vessels  or  launch 
terrorist  attacks  upon  these  vessels  or 
adjacent  population  centers.  As  a  result, 
the  Coast  Guard  is  taking  additional 
measures  to  prevent  vessels  or  persons 
from  accessing  the  navigable  waters 
close  to  LHG  tank  vessels  on  San  Pedro 
Bay. 

On  January  28,  2002,  we  published  a 
temporary  final  rule  for  LHG  tank 
vessels  entitled  "Security  Zones;  San 
Pedro  Bay,  California"  in  the  Federal 
Register  (67  FR  3814)  under  §  165.T11- 
062.  It  has  been  in  effect  since  January 
14,  2002  and  is  set  to  expire  11:59  p.m. 
PDT  on  June  15,  2002.  As  of  today,  the 
need  for  security  zones  around  LHG 
tank  vessels  still  exist.  This  new 
temporary  final  rule  will  begin  11:59 
p.m.  PDT  on  June  15,  2002  the  exact 
time  the  previous  LHG  tank  vessel 
security  zone  was  in  effect,  and  is  set  to 
expire  11:59  p.m.  December  21,  2002. 
This  will  allow  the  Coast  Guard  time  to 
publish  a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register,  which 


will  include  a  public  comment  period, 
and  for  a  final  rule  to  be  put  into  effect 
without  there  being  an  interruption  in 
the  protection  provided  by  LHG  tank 
vessel  security  zones. 

In  our  previous  rulemaking  on  LHG 
tank  vessels,  we  temporarily  suspended 
33  CFR  §  165.1151  and  temporarily 
added  the  security  zones  provided  for 
thereunder  as  §  165.T11-062.  Title  33 
CFR  §  165.1151  provides  for  safety 
zones  for  LHG  tank  vessels  while  at 
anchor  in  designated  anchorages  in  San 
Pedro  Bay,  while  transiting  San  Pedro 
Bay,  and  while  LHG  tank  vessels  are 
moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach  port  area. 
However,  in  light  of  the  current  terrorist 
threats  to  national  security,  these  safety 
zones  are  insufficient  to  protect  LHG 
tank  vessels  in  San  Pedro  Bay.  We 
continue  to  temporarily  suspend 
§  165.1151  and  temporarily  add  the 
security  zones  provided  for  hereiuider 
as  §1 65. Tl  1-066. 

Discussion  of  Rule 

This  regulation  establishes  a  security 
zone  in  the  waters  of  San  Pedro  Bay 
around  all  LHG  tank  vessels  that  are 
anchored,  moored,  or  underway  within 
the  Los  Angeles  or  Long  Beach  port 
area.  These  security  zones  will  take 
effect  upon  entry  of  any  LHG  tank  vessel 
into  the  waters  within  three  nautical 
miles  outside  the  Federal  breakwaters 
encompassing  San  Pedro  Bay  and  will 
remain  in  effect  xmtil  that  vessel  departs 
the  three  nautical  mile  limit.  Vessels 
covered  by  a  security  zone  can  be 
additionally  identified  by  an  on  scene 
escorting  law  enforcement  vessel  with  a 
blue  flashing  light.  The  following  areas 
are  security  zones: 

(1)  The  waters  within  a  500  yard 
radius  around  a  LHG  tank  vessel  that  is 
anchored  at  a  designated  anchorage 
either  inside  the  Federal  breakwaters 
bounding  San  Pedro  Bay  or  outside  at 
designated  anchorages  within  three 
nautical  miles  of  the  breakwater; 

(2)  The  waters  within  a  500  yard 
radius  around  a  LHG  tank  vessel  that  is 
moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach  port  area;  and 

(3)  The  waters  within  1,000  yards 
ahead  and  500  yards  on  all  other  sides 
of  a  LHG  tank  vessel  that  is  underway 
on  the  waters  either  inside  the  Federal 
breakwaters  bounding  San  Pedro  Bay  or 
on  the  waters  within  three  nautical 
miles  of  the  breakwater. 

These  security  zones  are  needed  for 
national  security  reasons  to  protect  LHG 
tank  vessels,  the  public,  transiting 
vessels,  adjacent  waterfront  facilities 
and  the  ports  from  potential  subversive 
acts,  accidents,  or  other  events  of  a 
similar  nature.  Entry  into  these  moving 


or  fixed  seciuity  zones  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Vessels  already  moored  or 
anchored  when  these  security  zones 
take  effect  will  not  be  required  to  get 
underway  to  avoid  either  the  moving  or 
fixed  zones  unless  specifically  ordered 
to  do  so  by  the  Captain  of  the  Port  or 
his  designated  representative. 

As  part  of  the  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  the  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  seciuity 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  This  authority,  under  section 
7  of  the  PWSA  (33  U.S.C.  1226), 
supplements  the  Coast  Guard's 
authority  to  issue  security  zones  under 
The  Magnuson  Act  regulations 
promulgated  by  the  President  under  50 
U.S.C.  191,  including  Subparts  6.01  and 
6.04  of  Part  6  of  Title  33  of  the  Code  of 
Federal  Regulations. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisoiunent  up  to 
6  years  and  a  maximum  fine  of 
$250,000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injiuy  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
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Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant '  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979) 
because  these  zones  will  encompass  a 
small  portion  of  the  waterway  for  a 
limited  period  of  time.  Delays,  if  any, 
are  expected  to  be  less  than  thirty 
minutes  in  duration.  Vessels  and 
persons  may  be  allowed  to  enter  these 
zones  on  a  case-by-case  basis  with 
permission  of  the  Captain  of  the  Port. 

i  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
I  governmental  jurisdictions  with 
i  populations  of  less  than  50,000. 

For  the  same  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

We  expect  this  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  and 
operators  of  private  and  commercial 
vessels  intending  to  transit  or  anchor  in 
a  small  portion  of  the  ports  of  Los 
Angeles  or  Long  Beach  near  a  LHG  tank 
i  vessel  that  are  covered  by  these  security 
zones.  The  impact  to  these  entities 
would  not,  however,  be  significant  since 
these  security  zones  will  encompass  a 
small  portion  of  the  waterway  for  a 
limited  period  of  time.  Delays,  if  any. 
are  expected  to  be  less  than  thirty 
minutes  in  duration. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
this  rule  will  affect  yovu  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provision  or  operations  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 


the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

CoUectian  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
'  compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of - 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
'  likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  security  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

§165.1151    [Suspended] 

2.  Temporarily  suspend  §  165.1151 
from  11:59  p.m.  PDT  June  15,  2002 
through  11:59  p.m.  PST  December  21, 
2002. 
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3.  Add  new  temporary  §  165.T11-066 
to  read  as  follows: 

§165.711-066    Security  Zones;  Liquefied 
Hazardous  Gas  Tank  Vessels,  San  Pedro 
Bay,  California. 

(a)  Definition.  "Liquefied  Hazardous 
Gas  (LHG)"  as  used  in  this  section,  is  a 
liquid  containing  one  or  more  of  the 
products  listed  in  Table  127.005  of  33 
CFR  127.005  that  is  carried  in  bulk  on 
board  a  tank  vessel  as  liquefied 
petroleum  gas.  liquefied  natural  gas,  or 
similar  liquefied  gas  products. 

(b)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters  of  San  Pedro  Bay,  from 
surface  to  bottom,  within  a  500  yard 
radius  around  a  LHG  tank  vessel,  while 
the  vessel  is  anchored  at  a  designated 
anchorage  area  either  inside  the  Federal 
breakwaters  bounding  San  Pedro  Bay,  or 
is  anchored  outside  the  breakwaters  at 
designated  anchorages  within  three 
nautical  miles  of  the  breakwaters; 

(2)  All  waters  of  San  Pedro  Bay,  from 
surface  to  bottom,  within  500  yards  of 
a  LHG  tank  vessel,  while  the  vessel  is 
moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach,  California,  port 
area,  inside  the  Federal  breakwaters 
bounding  San  Pedro  Bay;  and 

(3)  All  waters  of  San  Pedro  Bay.  from 
siu^ace  to  bottom,  within  1,000  yards 
ahead  of  and  within  500  yards  of  all 
other  sides  of  a  LHG  tank  vessel,  while 
the  vessel  is  underway  on  the  waters 
inside  the  Federal  breakwaters,  or  on 
the  waters  extending  three  nautical 
miles  outward  from  the  Federal 
breakwaters. 

(c)  Regulations.  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Los  Angeles-Long 
Beach,  or  his  or  her  designated 
representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(800)  221-8724  or  on  VHF-FM  channel 
16  (156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 


(d)  Authority,  fa  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(e)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zones  by  the 
Los  Angeles  Port  Police  and  the  Long 
Beach  Police  Department. 

(f)  Effective  period.  This  section  is 
effective  from  11:59  p.m.  PDT  on  June 
15,  2002  through  11:59  p.m.  PST  on 
December  21,  2002r 

Dated:  June  11,  2002. 
J.M.  Holmes, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  Los  Angeles-Long  Beach. 
[FR  Doc.  02-15388  Filed  6-18-02;  8:45  am) 
BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0057;  FRL-7167-7] 

Objections  to  Tolerances  Established 
for  Certain  Pesticide  Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Availability  of  final  rule 
objections;  request  for  comments. 

SUMMARY:  On  February  25,  2002.  March 
19,  2002,  and  May  7.  2002,  the  Natxual 
Resources  Defense  Council  (NRDC)  filed 
objections  with  EPA  regarding  final 
rules  establishing  tolerances  imder 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a,  for  the  following  pesticides  on  the 
crops  noted:  2,4-D  (soybeans), 
halosulfuron  methyl  (melons, 
asparagus),  pymetrozine  (cotton, 
undelinted  seed;  cotton  gin  byproducts; 
finiiting  vegetables;  head  and  stem 
Brassica  vegetables;  cucurbit  vegetables; 
leafy  vegetables;  leafy  Brassica  and 
turnip  greens;  hops,  dried;  and  pecans), 
imidacloprid  (blueberries),  mepiquat 
(cottonseed;  cotton,  gin  byproducts; 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep),  bifenazate  (apple, 
wet  pomace;  cotton,  imdelineted  seed; 
cotton,  gin  byproducts,  pome  ftoiit 


group;  grapes;  grapes,  raisins;  hops, 
dried  cones;  nectarines;  peaches;  plums; 
strawberries;  and  milk,  fat,  meat,  and 
meat  byproducts  of  cattle,  goats,  horses, 
hogs,  and  sheep),  zeta-cypermethrin 
(succulent,  shelled  peas  and  beans; 
dried,  shelled  peas  and  beans,  except 
soybeans;  soybean,  seed;  fruiting 
vegetables,  except  cucurbits;  sorghum, 
grain,  forage,  stover;  wheat,  grain, 
forage,  hay.  straw;  aspirated  grain 
fractions;  meat  of  cattle,  goats,  hogs, 
horses,  sheep),  diflubenzuron  (pears). 
NRDC's  objections  concern  a  number  of 
issues  under  section  408  of  the  FFDCA 
including  the  additional  lOX  safety 
factor  for  the  protection  of  infants  and 
children  and  aggregate  exposure  to 
pesticide  chemical  residues.  This 
docuinent  seeks  comment  on  the  NRDC 
objections. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0057,  must  be 
received  on  or  before  August  19,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0057  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Caulkins,  Registration  Division 
(MC7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NfW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-6550;  fax  number: 
(703)  305-6920;  e-mail  address: 
caulkins.peter@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Do  These  Objections  Affect  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  agricultural  producers, 
food  manufacters,  or  pesticide 
manufacturers.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


NAICS 


111 

112 

311 

32532 


Examples  of  Potentially  Affected  Entitles 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufacturing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  who  may 


be  affected  by  these  objections.  Other 
types  of  entities  not  listed  in  the  table 
could  also  be  affected.  The  North 


American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
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determining  whether  or  not  these 
objections  might  apply  to  certain 
entities.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 

i    Proposed  Rules,"  and  then  look  up  the 

I  entry  for  this  document  under  the 
Federal  Register — Environmental 
Documents.  You  can  also  go  directly  to 

I    the  Federal  Register  listings  at  http:// 

i    www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0057.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 

I  #2, 1921  Jefferson  Davis  Hwy., 

I  Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 

j  Monday  through  Friday,  excluding  legal 

,  holidays.  The  PIRIB  telephone  number 

'  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0057  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 


(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Ariington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0057.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this  final 
rule. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  publishing  for  comment 
objections  received  from  NRDC 
concerning  final  rules  establishing 
tolerances  under  FFDCA,  21  U.S.C. 
346a,  for  five  pesticide  chemicals: 
Imidacloprid  (blueberries).  67  FR  2580 
(January  18.  2002)  (FRL-681 7-6); 
mepiquat  (cottonseed;  cotton,  gin 
byproducts;  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep),  67  FR 
3113  (January  23.  2002)  (FRL-6818-7); 
bifenazate  (apple,  wet  pomace:  cotton, 
undelinted  seed;  cotton,  gin  byproducts, 
pome  fhiit  group;  grapes;  grapes,  raisins; 
hops,  dried  cones;  nectarines;  peaches; 
plums;  strawberries;  and  milk,  fat,  meat, 
and  meat  byproducts  of  cattle,  goats, 
horses,  hogs,  and  sheep),  67  FR  4913 
(February  1,  2002)  (FRL-681 8-3);  zeta- 
cypermethrin  (succulent,  shelled  peas 
and  beans:  dried,  shelled  peas  and 
beans,  except  soybeans;  soybean,  seed; 
fruiting  vegtables.  except  cucurbits; 
sorghum,  grain,  forage,  stover:  wheat, 
grain,  forage,  hay,  straw;  aspirated  grain 
fractions;  meat  of  cattle,  goats,  hogs, 
horses,  sheep),  67  FR  6422  (February  12, 
2002)  (FRL-6818-8);  diflubenzuron 
(pears),  67  FR  7085  (February  15,  2002} 
{FRL-6821-7).  These  objections  were 
filed  with  the  Agency  on  March  19, 
2002.  On  February  25.  2002.  NRDC  had 
filed  similar  objections  with  EPA 
concerning  final  rules  establishing 
tolerances  for  two  pesticide  chemicals: 
Halosulfuron  methyl  (melons, 
asparagus).  66  FR  66333  (December  26, 
2001)  (FRL-6816-8);  66  FR  66778 
(December  27,  2001)  (FRL-6816-1):  and 
pymetrozine  (cotton,  undelinted  seed; 
cotton  gin  byproducts:  fruiting 
vegetables;  head  and  stem  Brassica 
vegetables;  cucurbit  vegetables;  leafy 
vegetables;  leaf>'  Brassica  and  turnip 
greens;  hops,  dried;  and  pecans),  66  FR 
66786  (December  27,  2001)  (FRL-6804- 
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1).  On  May  7,  2002,  NRDC  filed 
objections  with  EPA  concerning  final 
rules  establishing  tolerances  for  the 
pesticide  2,4-D  (soybeans),  67  FR  10622 
(March  8.  2002)  {FRL-6827-1).  EPA  is 
also  requesting  comment  on  these 
objections.  The  text  of  all  sets  of 
objections  will  be  available  on  EPA's 
website  at  http://www.epa.gov/ 
pesticides/tolerance/ . 

B.  What  Issues  Are  Raised  by  the 
Objections? 

NRDC's  objections  raise  a  host  of 
issues  under  FFDCA  section  408, 
including: 

1 .  Whether  EPA  correctly  applied  the 
provision  addressing  an  additional  lOX 
safety  factor  for  the  protection  of 
children; 

2.  Whether  farm  children  are  a  major 
identifiable  population  subgroup; 

3.  Whether  EPA  should  consider 
occupational  exposure  in  evaluating  the 
safety  of  tolerances; 

4.  Whether  EPA  has  included  all 
residential  exposures  in  calculating 
aggregate  exposure  to  pesticide 
chemical  residues; 

5.  Whether  safety  findings  under 
section  408  can  be  made  on  the  basis  of 
a  lowest-observed-adverse-effect-level 
(LOAEL)  rather  than  a  no-observed- 
adverse-affect-level  (NOAEL); 

6.  Whether  safety  findings  under 
section  408  can  be  made  when  risk  is 
assessed  using  exposure  estimates  based 
on  population  percentiles  lower  than 
99.9%;  and 

7.  Whether  EPA  has  adequately 
considered  exposure  levels  in  foods 
purchased  at  farm  stands.  The 
objections  also  raise  various  pesticide- 
specific  issues  as  to  some  of  the 
tolerances. 

C.  Why  is  EPA  Seeking  Public  Comment 
on  These  Objections? 

Because  several  of  the  issues  raised  by 
NRDC  concern  matters  of  great  interest 
not  just  to  NRDC  but  to  growers,  food 
distributors  and  processors,  and 
pesticide  manufacturers  as  well  as 
members  of  the  public,  EPA  believes  it 
decision-making  will  be  enhanced  by 
obtaining  the  views  of  all  affected 
parties.  For  that  reason,  EPA  has 
established  a  60-day  comment  period. 

D.  Why  is  EPA  Only  Publishing  One  Set 
of  NRDC's  Objections? 

Although  NRDC  has  filed  three 
separate  sets  of  objections,  EPA  is  only 
publishing  the  second  set  of  those 
objections  in  the  Federal  Register.  EPA, 
however,  is  seeking  comment  on  all 
three  sets  of  objections.  The  first  and 
third  sets  of  objections  are  not  being 
published  in  the  Federal  Register 


simply  because  much  of  them  duplicate 
arguments  made  more  fully  in  the 
second  set  of  objections.  All  three  sets 
of  objections  are  available  on  EPA's 
website  at  http://www.epa.gov/ 
pesticides/tolerance/.  Additional 
tolerance  objections  received  will  also 
be  posted. 

E.  What  Process  Will  EPA  Follow  in 
Ruling  on  the  Objections? 

Under  section  408(g)(2)(A)  of  the 
FFDCA,  any  person  may  file  objections 
with  EPA  within  60  days  of  issuance  of 
a  final  tolerance  regulation.  21  U.S.C. 
346a(g)(2).  Such  person  may  also 
request  a  public  evidentiary  hearing  on 
the  objections;  however,  NRDC  has  not 
requested  such  a  hearing.  Under  EPA 
regulations,  EPA  must  publish  an  order 
setting  forth  its  determination  on  each 
of  NRDC's  objections.  40  CFR  178.37(a). 
Such  order  must  contain  EPA's  reasons 
for  its  determination.  40  CFR  178.37(b). 
If  based  on  the  objections  EPA 
determines  that  the  tolerance  regulation 
should  be  modified  or  revoked,  EPA 
wiU  publish  by  order  any  revisions  to 
the  regulation.  21  U.S.C.  346a(g)(2)(C): 
40  CFR  178.35. 

m.  Objections  to  the  Establishment  of 
Tolerances  for  Pesticide  Chemical 
Residues 

The  text  of  this  objection  is  published 
with  minor  editorial  changes. 

OPP-301204  (Imidacloprid) 
OPP-301209  (Mepiquat) 
OPP-301206  (Bifenazate) 
OPP-301207  (Zeta-cypermethrin) 

OPP-301213 (Diflubenzuron) 

Pursuant  to  21  U.S.C.  346a(g)  and  40  CFR 
part  180,  NRDC  makes  the  following 
objections: 

1.  NRDC  objects  to  the  regulation  issued 
under  21  U.S.C.  346a(i)(6).  establishing  a 
time-limited  tolerance  for  pesticide  chemical 
residues  of  imidacloprid  until  December  31, 
2003.  Federal  Register  (67  FR  2580,  January 
18.  2002)  (FRL-6817-6). 

2.  NRDC  objects  to  the  regulation  issued 
under  21  U.S.C.  346a(d)(4),  establishing  a 
tolerance  for  pesticide  chemical  residues  of 
mepiquat.  Federal  Register  (67  FR  3113, 
January  23.  2002)  (FRL-6818-7). 

3.  NRDC  objects  to  the  regulation  issued 
under  21  U.S.C.  346a(d)(4),  establishing  a 
tolerance  for  pesticide  chemical  residues  of 
bifenazate.  Federal  Register  (67  FR  4913. 
February  1.  2002)  (FRL-6818-3). 

4.  NRDC  objects  to  the  regulation  issued 
under  21  U.S.C.  346a(d)(4),  establishing  a 
tolerance  for  pesticide  chemical  residues  of 
zeta-cypermethrin.  Federal  Register  (67  FR 
6422,  February  12.  2002)  (FRL-6818-8). 

5.  NRDC  objects  to  the  regulation  issued 
under  21  U.S.C.  346a(d)(4),  establishing  a 
tolerance  for  pesticide  chemical  residues  of 
diflubenzuron.  Federal  Register  (67  FR  7085, 
February  15,  2002)  (FRL-6821-7). 


As  discussed  below  in  section  III.  of  these 
objections,  NRDC  requests  a  waiver  of  the 
tolerance  objection  fees  pursuant  to  40  CFR 
180.33(m). 

/.  Introduction 

Under  FFDCA.  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA),  EPA  may 
only  establish  a  tolerance  for  pesticide 
chemical  residues  in  or  on  a  food  if  EPA 
determines  that  the  tolerance  "is  safe."  21 
U.S.C.  346a(b)(2)(A)(i).  A  tolerance  will  meet 
this  requirement  only  if  "there  is  a 
reasonable  certainty  that  no  harm  will  result 
from  aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all  anticipated 
dietary  exposures  and  all  other  exposures  for 
which  there  is  reliable  information."  Id. 
Section  346a(b)(2)(A)(ii).  The  health- 
protective  standard  of  the  FQPA  requires 
EPA  to  give  special  consideration  to  the 
health  of  infants  and  children,  and  EPA  must 
"ensure  that  there  is  a  reasonable  certainty 
that  no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue."  Id.  Section 
346a(b)(2)(C)(ii)(i). 

EPA  has  violated  the  requirements  of  the 
FQPA  in  establishing  new  tolerances  for 
imidacloprid,  mepiquat.  bifenazate,  zeta- 
cypermethrin,  and  diflubenzuron — published 
at  67  FR  2580  (Jan.  18.  2002)  (imidacloprid), 
67  FR  3113  (Jan.  23,  2002)  (mepiquat),  67  FR 
4913  (Feb.  1.  2002)  (bifenazate),  67  FR  6422 
(Feb.  12,  2002)  (zeta-cypermethrin),  and  67 
FR  7085  (Feb.  15,  2002)  (diflubenzuron). 
With  respect  to  all  five  pesticides,  EPA  failed 
to  apply  the  children's  lOX  safety  factor, 
acknowledge  and  consider  farm  children  as 
a  major  identifiable  subgroup,  take  into 
consideration  reliable  data  concerning 
occupational  exposure,  or  fully  assess 
aggregate  exposures.  For  imidacLprid, 
mepiquat,  and  zeta-cypermethrin,  EPA  failed 
to  regulate  on  the  basis  of  a  no-observed- 
effect-level  (NOEL).  With  respect  to 
imidacloprid  and  mepiquat,  EPA 
additionally  failed  to  protect  all  infants  and 
children  and  not  just  those  within  a  certain 
percentile,  and  as  a  result  left  potentially 
more  than  a  million  children  unprotected. 
With  respect  to  diflubenzuron,  EPA  failed  to 
guarantee  that  legal  food  will  be  safe  food 
based  on  exposure  to  pesticide  chemical 
residues  at  the  tolerance  level.  Finally,  for 
imidacloprid,  EPA  also  violated  the  FQPA  by 
improperly  relying  on  percent  of  crop  treated 
in  assessing  dietary  exposure. 

//.  Grounds  for  the  Objections 

A.  In  Establishing  These  Tolerances,  EPA 
Improperly  Failed  to  Apply  the  Children's 
lOX  Safety  Factor 

In  establishing  tolerances  for  imidacloprid, 
mepiquat,  bifenazate.  zeta-cypermethrin,  and 
diflubenzuron,  EPA  failed  to  include  an 
additional  lOX  safety  factor  for  infants  and 
children  as  required  by  the  FQPA.  Under  the 
FQPA's  precautionary  approach  to  protecting 
children.  EPA  must  maintain  an  additional 
10-fold  margin  of  safety  in  its  risk 
assessments  for  individual  pesticides  to  "take 
into  account  potential  pre-natal  and  post- 
natal developmental  toxicity  and 
completeness  of  the  data  with  respect  to 
exposure  and  toxicity  to  infants  and 
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children."  21  U.S.C.  346a(b)(2)(C).  EPA  can 
use  a  different  margin  of  safety  "only  if.  on 
the  basis  of  reliable  data,  such  margin  will  be 
safe  for  infants  and  children."  Id.  Yet  there 
are  significant  toxicity  and  exposure  data 
gaps  for  each  of  these  new  tolerances 
established  by  EPA.  In  addition,  EPA  has 
acknowledged  that  it  lacks  necessary  and 
required  data  to  assess  toxicity  to  the 
developing  brain  and  nervous  system  for 
imidacloprid,  mepiquat,  and  zeta- 
cypermethrin  in  particular,  and  therefore 
lacks  the  "reliable  data"  necessary  under  the 
FQPA  to  authorize  a  different  margin  of 
safety. 

The  regulations  establishing  new 
tolerances  for  imidacloprid,  mepiquat, 
bifenazate,  zeta-cypermethrin,  and 
diflubenzuron  reveal  toxicity  and  exposure 
data  gaps  for  each  pesticide: 

1.  Imidacloprid.  EPA  is  establishing  time- 
limited  tolerances  for  imidacloprid  residues 
on  blueberries  in  two  States — New  Jersey  and 
j  Michigan.  (67  FR  2581,  January  18,  2002) 
(FRL-6817-6).  But  in  measuring  dietary 
exposure  to  imidacloprid  as  a  result  of  these 
tolerances,  EPA  relied  on  estimated  national 
consumption  data  and  not  regional  or  State- 
specific  data.  Federal  Register  64  FR  39045 
(July  21,  1999)  (FRL-6485-4).  EPA 
acknowledged  that  it  "does  not  have 
available  information  on  the  regional 
consumption  of  food  to  which  imidacloprid 
may  be  applied  in  a  particular  area."  Id.  This 
data  gap  is  of  particular  importance  because 
of  the  nature  of  the  food  at  issue — fresh 
blueberries  are  likely  to  be  most  heavily 
consumed  locally,  near  where  they  arp 
picked.  In  other  words,  consumers  in  New 
Jersey  and  Michigan  are  most  likely  to  eat 
blueberries  grown  in  New  Jersey  and 
Michigan  (and  therefore  treated  with 
imidacloprid).  Many  "U-Pick"  farms  are 
located  in  New  Jersey  and  Michigan,  leading 
to  likely  elevated  exposures  due  to 
immediate  consumption  and  due  to  the 
presence  of  consumers  in  the  fields.  Use  of 
national  data  to  assess  the  dietary  exposure 
of  consumers  in  particular  regions  is 
especially  inappropriate  where  the  tolerance 
is  approved  only  for  specific  regions.  By 
using  national  data,  EPA  will  underestimate 
the  dietary  exposure  of  consumers  in  New 
Jersey  and  Michigan,  who  are  the  most 
exposed  to  imidacloprid  residues  on 
blueberries. 

This  is  the  case  because  consumers  in  New 
Jersey  and  Michigan  are  likely  to  eat  more 
blueberries  than  the  national  average  because 
of  their  ready  availability,  cost,  proximity  to 
market,  and  freshness,  and  they  are  more 
likely  to  eat  locally  grown  blueberries 
containing  imidacloprid  residues  than  the 
average  U.S.  consumer.  A  child  eating 
blueberries  in  one  of  these  two  high- 
imidacloprid-use  States  will  certainly  stand  a 
greater  chance  of  consuming  a  greater 
amount  of  imidacloprid — when  local 
blueberries  are  ripe  and  plentiful — than 
national  consumption  data  (which  is  not 
seasonal,  but  is  averaged  throughout  the  year) 
would  suggest.  Additional  outstanding  data 
requirements  include  prospective 
groundwater  monitoring  studies,  a  residential 
I  short-term  risk  assessment,  and  a 
I  developmental  neurotoxiKity  study  that  is  2 


1/2  years  overdue  (discussed  further  below). 
(64  FR  39045,  39046).' 

2.  Mepiquat.  There  are  several  outstanding 
data  requirements  for  mepiquat,  including 
side-by-side  residue  field  trials  and  a 
developmental  neurotoxicity  study  that  is 
over  2  years  overdue.  (67  FR  3116!  January 
23,  2002)  (FRL-6818-7):  (65  FR  1790.  1794. 
Jan.  12,  2000). 

3.  Bifenazate.  Data  gaps  for  bifenazate 
include  a  developmental  toxicity  assessment, 
short-,  medium-,  and  long-term  inhalation 
exposure  studies,  and  an  assessment  of 
drinking  water  exposure  to  bifenazate 
degradates.  (67  FR  4915,  4917.  4918,  Feb.  1, 
2002). 

4.  Zeta-cypermethrin.  The  toxicity  and 
exposure  assessments  of  zeta-cypermethrin 
are  incomplete  because  EPA  explicitly  failed 
to  address  drinking  water  exposure  to  zeta- 
cypermethrin  degradates,  and  a  required 
developmental  neurotoxicity  study  has  not 
been  completed.  67  FR  6425.  6426  (Feb.  12, 
2002). 

5.  Diflubenzuron.  Data  gaps  include 
missing  residue  chemistry  and  toxicology 
data  for  two  diflubenzuron  metabolites, 
deemed  necessary  by  EPA  to  justify  an 
unconditional  registration.  67  FR  7090  (Feb. 
15,  2002). 

In  addition  to  the  above  data  gaps,  for  all 
five  pesticides  EPA  has  failed  to  collect 
pesticide-specific  data  on  water-based 
exposure,  rendering  it  impossible  to  find  that 
"reliable  data'"  exist  to  reduce  the  tenfold 
safety  factor.  64  FR  39045  (July  21,  2002) 
(imidacloprid);  67  FR  3115  ()an.  23,  2002) 
(mepiquat);  67  FR  4918  (Feb.  1.  2002) 
(bifenazate);  67  FR  6425  (Feb.  12,  2002)  [zeta- 
cypermethrin):  67  FR  7088  (Feb.  15,  2002) 
(diflubenzuron).  The  use  of  predictive 
models  to  estimate  drinking  water  exposure 
to  these  pesticides  serves  as  a  stop-gap 
measure,  but  cannot  take  the  place  of  actual 
"reliable  data"  that  justify  removing  the 
statutory  tenfold  safety  factor.  Because  EPA 
has  used  modeling  scenarios  to  approximate 
drinking  water  exposure  to  these  pesticides, 
it  has  not  rehed  on  any  data  at  all — only 
predictions  that  are.  in  NRDC's  view,  not 
conservative.  Relying  only  on  modeling 
results,  in  the  absence  of  any  reliable  and 
confirmatory  monitoring  data,  results  in  an 
additional  data  gap  that  prevents  EPA  from 
overturning  the  presumptive  lOX  safety 
factor.  In  addition,  for  ail  five  pesticides  EPA 
failed  adequately  to  consider  important 
exposure  routes  for  millions  of  infants  and 
children,  including  exposure  to  children 
living  on  farms  and  who  accompany  their 
parents  into  farm  fields  (see  discussion  of 
farm  children  below),  and  exposure  from 
spray  drift.  All  of  these  deficiencies  in 
toxicity  and  exposure  data  preclude  EPA's 
removal  of  the  presumptive  lOX  safety  factor. 
21  U.S.C.  346a(b)(2)(C).  Furthermore.'the 
absence  of  required  developmental 
neurotoxicity  (DNT)  tests  for  imidacloprid, 
mepiquat.  and  zeta-cypermethrin  is  a  crucial 
data  gap  that  by  itself  should  prohibit  EPA 
from  overturning  the  default  lOX  safety 
factor.  In  its  1993  report.  Pesticides  in  the 
Diets  of  Infants  and  Children,  the  National 
Academy  of  Sciences/National  Research 
Council  cited  strong  evidence  that  pesticide 
exposures  may  disrupt  the  normal 


development  of  a  child's  brain  and  nervous 
system.  More  conclusive  evidence  has  since 
been  published  supporting  this  findingl. 
Studies  by  EPA  staff  scientist  Dr.  Makris 
show  that  DNT  testing  is  more  sensitive  than 
other  studies  in  measuring  the  effects  of 
exposure  on  proper  development  of  the  brain 
and  nervous  system,  and  therefore  DNT 
testing  is  more  appropriate  for  protecting 
children's  health.  DNT  testing  is  essential  for 
pesticides,  not  only  as  a  measure  of  toxicity 
to  the  developing  brain  and  nervous  system, 
but  also  as  an  often  more  sensitive  measure 
of  developmental  and  reproductive  effects 
generallyB.  EPA's  lOX  Task  Force  has 
recommended  that  developmental 
neurotoxicity  testing  be  included  as  part  of 
the  minimum  core  toxicology  data  set  for  all 
chemical  food-use  pesticide^or  which  a 
tolerance  would  be  set.  See  lOX  Task  Force, 
EPA,  Toxicology  Data  Requirements  for 
Assessing  Risks  of  Pesticide  Exposure  to 
Children's  Health  (draft).  Nov.  30,  1998,  at 
11.  Although  DNT  testing  has  not  yet  been 
incorporated  in  the  minimum  core  toxicology 
data  set  for  all  pesticides,  EPA  has  required 
DNT  studies  on  a  case-by-case  basis  for 
particular  pesticides,  including  imidacloprid. 
mepiquat.  and  zeta-cypermethrin.  64  FR 
39046  (imidacloprid):  67  FR  3116  (Jan.  23. 
2002)  (mepiquat);  67  FR  6426  (Feb.  12,  2002) 
(zeta-cypermethrin).  In  spite  of  this,  in 
establishing  new  tolerances,  the  Agency 
failed  to  retain  the  presumptive  FQPA  lOX 
safety  factor  for  any  of  these  pesticides.  EPA 
has  expressly  acknowledged  that  DNT  testing 
is  necessary  and  required  to  assess  the  risks 
of  imidacloprid,  mepiquat,  and  zeta- 
cypermethrin,  and  these  studies  are  still 
missing.  64  FR  39046;  67  FR  3116  (Jan.  23, 
2002);  67  FR  6426  (Feb.  12,  2002).  These 
critical  data  gaps  make  it  impossible  to  assess 
the  neurotoxic  effects  of  these  pesticides  to 
fetuses,  infants,  and  children.  "The  FQPA 
neither  requires  nor  justifies  regulatoni-  delay 
in  order  to  collect  this  additional  data.  The 
potential  future  submission  of  DNT  studies 
for  these  pesticides  does  not  justif\'  removing 
lOX  in  anticipation  of  those  studies:  EPA 
must  use  the  10-fold  safety  factor  to  protect 
children's  health  while  the  data  is  missing. 
21  U.S.C.  346a(b)(2)(C).  Even  though  these 
conditions  have  been  unfulfilled,  and  DNT 
results  are  required  and  overdue,  EPA  has 
established  new  tolerances  for  imidacloprid. 
mepiquat.  and  zeta-cypermethrin.  In  doing 
so,  EPA  failed  to  apply  the  required  lOX 
safety  factor  for  children  that  is  intended  to 
compen.sate  for  |u.st  such  data  gaps.  Id. 
(Interestingly,  EPA  justified  removing  lOX  for 
diflubenzuron  becau.se  a  DNT  test  was  nof 
required  for  that  pesticide,  R7  FR  7089,  yet 
EPA  did  not  deem  the  requirement  of  DNT 
tests  for  the  other  pesticides  sufficient 
justification  to  maintain  lOX.) 

EPA's  recently  released  lOX  policy  paper 
attempts  to  justify  the  Agency's  decision  to 
ignore  lOX  even  in  the  absence  of  required 
DNT  studies.  See  OPP.  EPA.  Determination 
of  the  Appropriate  FQPA  Safety  Factorfs)  in 
Tolerance  .Assessment.  Feb.  28.  2002.  at  23- 
25.  EPA  slates:  ISlimply  because  OPP  has 
required  a  DNT  for  a  particular  pesticide 
does  not  necessarily  mean  that  a  database 
uncertainly  factor  is  needed.  However,  if  the 
available  information  indicates  that  a  DNT 
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study  is  likely  to  identify  a  new  hazard  or 
effects  at  lower  dose  levels  of  the  pesticide 
that  could  significantly  change  the  outcome 
of  its  overall  risk  assessment,  the  database 
uncertainty  factor  should  be  considered.  Id. 
at  24.  This  position  is  untenable.  The  FQPA 
requires  that  an  additional  lOX  safety  factor 
must  be  applied:  this  burden  can  be 
overcome  "only  if,  on  the  basis  of  reliable 
data,  such  margin  will  be  safe  for  infants  and 
children."  21  U.S.C.  346a(b)(2)(C).  EPA's 
approach  to  required  DMT  studies  completely 
reverses  this  presumption  and  declares  that, 
even  in  the  absence  of  required  data  on 
neurotoxicity  for  developing  fetuses,  infants, 
and  children,  the  default  lOX  safety  factor 
can  be  removed  if  the  missing  data  is  not 
"expected"  to  "significantly  change  the 
outcome"  of  the«verall  risk  assessment. 
Under  this  approach,  the  removal  of  the 
safety  factor  is  based  not  upon  the  statutorily 
demanded  "reliable  data."  but  upon  the  risk 
assessor's  expectation-his  or  her  intuition  or 
professional  judgment.  The  FQPA  gannot 
accommodate  this  counterintuitive  and 
underprotective  approach.  EPA  has  required 
DNT  tests  for  imidacloprid,  mepiquat.  and 
zeta-cypermethrin,  and  these  studies  have 
not  been  conducted.  EPA  therefore  cannot 
argue  that  "reliable  data"  justifies  removing 
the  statutory  presumptive  lOX  FQPA  safety 
factor. 

Had  EPA  not  removed  lOX,  many  of  these 
pesticide  tolerances  would  have  been 
acknowledged  to  be  unsafe.  Even  ignoring  all 
of  the  other  flaws  in  EPA's  tolerance 
regulations  for  these  pesticides  (addressed 
below),  this  single  decision  to  overturn  lOX 
resulted  in  unsafe  tolerances  improperly 
being  declared  "safe." 

For  imidacloprid,  EPA  Calculated  that  the 
margin  of  exposure  (MOE)  for  chronic  dietary 
and  residential  exposure  for  children  aged 
one  to  six  was  302.  64  FR  39047.  Relying  on 
an  FQPA  safety  factor  of  3X  instead  of  lOX, 
EPA  established  a  "safe"  MOE  of  300.  and 
therefore  the  actual  MOE  was  just  barely 
outside  the  Agency's  level  of  concern  for 
chronic  exposure.  Id.  But  if  EPA  had  applied 
lOX.  as  it  was  obligated  to  do  under  the 
FQPA,  the  safe  MOE  would  have  been  1000 
and  the  tolerance  as  proposed  would  have 
been  found  unsafe.  (As  it  is,  the  actual  MOE 
of  302  for  children  aged  one  to  six  is 
shockingly  close  to  the  EPA-declared  "safe" 
MOE  of  300.). 

For  zeta-cypermethrin,  EPA  calculated  the 
following  actual  MOEs:  MOE  for  combined 
aggregate  exposure  for  children  is  830;  MOE 
for  short-term  aggregate  exposure  for  children 
is  600;  MOE  for  short-term  aggregate 
exposure  for  infants  is  1000;  MOE  for 
intermediate-term  aggregate  exposure  for 
adult  males  is  640;  MOE  for  intermediate- 
term  aggregate  exposure  for  adult  females  is 
740;  MOE  for  intermediate-term  aggregate 
exposure  for  children  is  300;  and  the  MOE 
for  intermediate-term  aggregate  exposure  for 
infants  is  530.  67  FR  6428  (Feb.  12.  2002).  At 
the  same  time,  EPA  relied  on  an  FQPA  safety 
factor  of  only  IX  (in  other  words,  no  FQPA 
safety  factor  at  all),  to  establish  a  "safe  '  MOE 
of  100,  and  thus  declared  that  all  of  these 
actual  MOEs  were  safe.  Id.  Yet  if  EPA  has 
properly  applied  the  presumptive  lOX  FQPA 
safety  factor,  the  safe  MOE  would  have  been 


set  at  1000  instead  of  100.  all  of  the  above 
actual  MOEs  would  have  been  acknowledged 
as  unsafe,  and  the  new  tolerances  for  zeta- 
cypermethrin  could  not  have  been 
established. 

In  light  of  the  incomplete  data  and 
potential  pre-natal  and  post-natal 
developmental  toxicity  for  imidacloprid, 
mepiquat,  bifenazate,  zeta-cypermethrin,  and 
diflubenzuron,  EPA's  failure  to  apply  the  lOX 
children's  safety  factor  violates  the  FQPA 
and  EPA's  own  stated  policy  on  proper 
application  of  the  lOX  safety  factor.  See  OPP, 
EPA,  Determination  of  the  Appropriate  FQPA 
Safety  Factorfs)  in  Tolerance  Assessment, 
Feb.  28,  2002,  at  11  ("Risk  assessors  .  .  . 
should  presume  that  the  default  lOX  safety 
factor  applies  and  should  only  recommend  a 
different  factor,  based  on  an  individualized 
assessment,  when  reliable  data  show  that 
such  a  different  factor  is  safe  for  infants  and 
children.").  The  absence  of  required  DNT 
studies  for  imidacloprid,  mepiquat,  and  zeta- 
cypermethrin  make  EPA's  failure  to  apply 
lOX  for  these  pesticides  especially  egregious. 
EPA  lacks  reliable  data  to  overturn  the 
presumption  of  a  lOX  FQPA  safety  factor  for 
any  of  the  five  pesticides  addressed  in  these 
objections:  Imidacloprid,  mepiquat, 
bifenazate,  zeta-cypermethrin,  and 
diflubenzuron.  Where  there  are  no  data  or 
where  there  are  gaps  in  data — either  for 
particular  toxic  effects,  for  speciHc  patterns 
of  food  consumption,  or  for  particular  routes 
of  exposure — there  cannot  be  the  "reliable 
data"  required  by  the  FQPA  to  remove  lOX. 

B.  Farm  Children  Are  Especially  Vulnerable 
To  Pesticide  Exposure,  And  Are  Not 
Adequately  Considered  In  These  Tolerances 

Farm  children  should  be  deemed  to 
comprise  an  especially  vulnerable 
population,  and  their  exposure  to 
imidacloprid,  mepiquat,  bifenazate,  zeta- 
cypermethrin,  and  diflubenzuron  must  be 
considered  in  establishing  tolerances  where 
data  is  available.  The  FQPA  requires  that 
EPA  consider  exposure  not  just  to  consumers 
as  a  whole,  but  also  to  major  identifiable 
subgroups  of  consumers.  21  U.S.C. 
346a(b)(2)(D).  In  establishing  tolerances,  EPA 
must  consider,  among  other  relevant  factors, 
available  information  concerning  the  dietary 
consumption  patterns  of  consumers  (and 
major  identifiable  subgroups  of  consumers); 
.  .  .  available  information  concerning  the 
aggregate  exposure  levels  of  consumers  (and 
major  identifiable  subgroups  of  consumers); 
and  available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers.  21 
U.S.C.  346a(b)(2)(D)(iv);  (vi);  (vii).  Farm 
children  are  a  major  identifiable  subgroup 
under  these  statutory  provisions,  and  their 
unique  dietary  consumption  patterns, 
aggregate  exposure  levels,  and  sensitivities  to 
exposure  should  have  been  assessed  by  EPA 
in  establishing  new  tolerances  for 
imidacloprid,  mepiquat,  bifenazate,  zeta- 
cypermethrin.  and  diflubenzuron. 

More  than  320,000  children  under  the  age 
of  six  live  on  farms  in  the  United  States.  In 
addition,  many  hundreds  of  thousands  of 
children  play  or  attend  schools  on  or  near 
agricultural  land,  and  others  have  family 
members  who  work  on  farms  or  handle 
pesticides  as  part  of  their  jobs.  The  nation's 


2.5  million  farm  workers  have  approximately 
one  million  children  living  in  the  United 
States.  See  NRDC  et  al.,' Petition  for  a 
Directive  that  the  Agency  Designate  Farm 
Children  As  a  Major  Identifiable  Subgroup 
and  Population  at  Special  Risk  to  be 
Protected  under  the  Food  Qualitv  Protection 
Act,  Oct.  22,  1998,  at  1  (hereafter  NRDC, 
Farm  Kids  Petition). 

Children  living  in  agricultural 
communities  are  heavily  exposed  to 
pesticides,  whether  or  not  they  work  in  the 
fields  9-11.  Farm  children  come  in  contact 
with  pesticides  through  residues  from  their 
parents'  clothing,  dust  tracked  into  their 
homes,  contaminated  soil  in  areas  where  they 
play,  food  eaten  directly  from  the  fields,  drift 
from  aerial  spraying,  contaminated  well 
water,  and  breastmilk.  Furthermore,  farm 
children  often  accompany  their  parents  to 
work  in  the  fields,  raising  their  pesticide 
exposures  even  higher.  See  NRDC,  Farm  Kids 
Petition,  at  2-3.  Citing  data  from  the 
Department  of  Labor,  the  U.S.  General 
Accounting  Office  has  reported  that  seven 
percent  of  farmworkers  with  children  5  years 
old  or  younger  took  their  children  with  them 
when  they  worked  in  the  fields.  See  U.S. 
General  Accounting  Office,  Pesticides: 
Improvements  Needed  to  Ensure  the  Safety  of 
Farmworkers  and  Their  Children,  (RCED-00- 
40).  March  14.  2000.  at  6  (hereafter  "GAO, 
Safety  of  Farmworkers  and  Their  Children"]. 
Children  age  nine  or  older  may  and  do  work 
on  large  farms.  Farm  children  are  likely  to 
have  the  highest  exposure  to  pesticides  of 
any  group  of  people  in  the  country.  Many  of 
the  children  with  the  greatest  pesticide 
exposures  are  from  migrant  farmworker 
families,  who  are  poor  and  usually  people  of 
color  or  recent  immigrants.  See  NRiXZ.  Farm 
Kids  Petition,  at  2-3. 

Children  have  unique  exposure  patterns 
and  sensitivities  to  pesticides.  Per  pound  of 
body  weight,  children  eat,  drink,  and  breathe 
more  than  adults.  Children  also  engage  in 
more  frequent  hand-to-mouth  contact,  and 
therefore  have  higher  rates  of  oral  exposure 
from  objects,  dust,  or  soil.  See  NRDC,  Farm 
Kids  Petition,  at  3;  GAO,  Safety  of 
Farmworkers  and  Their  Children,  at  17.  The 
GAO  found  that  crawling,  sitting,  and  lying 
on  contaminated  surfaces  may  also  increase 
exposure  rates  of  farm  children  to  pesticides. 
See  GAO,  Safety  of  Farmworkers  and  Their 
Children,  at  17.  Furthermore,  as  the  GAO 
concluded,  "(bjecause  young  children's 
internal  organs  and  bodily  processes  are  still 
developing  and  maturing,  their  enzymatic, 
metabolic,  and  immune  systems  may  provide 
less  natural  protection  than  those  of  an 
adult."  Id. 

EPA's  regulations  establishing  tolerances 
for  imidacloprid,  mepiquat,  bifenazate,  zeta- 
cypermethrin,  and  diflubenzuron  fail  to 
consider  information  concerning  the 
sensitivities  and  exposures  of  farm  children 
as  a  major  identifiable  subgroup.  64  FR  39041 
(imidacloprid);  67  FR  3113  (Jan.  23,  2002) 
(mepiquat);  67  FR  4913  (Feb.  1,  2002) 
(bifenazate);  67  FR  6422  (Feb.  12.  2002)  (zeta- 
cypermethrin);  67  FR  7085  (Feb.  15,  2002) 
(diflubenzuron).  Under  21  U.S.C. 
346a(b)(2)(D),  EPA  must  consider  data 
regarding  farm  children's  dietary 
consumption  patterns,  aggregate  exposure 
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levels,  and  sensitivities  to  exposure.  If 
reliable  data  are  lacking,  EPA  must  require 
the  pesticide  chemical  registrants  to  secure 
the  necessary  data  and  should  not  issue  new 
tolerances  until  such  data  are  available. 

C.  EPA  Failed  To  Consider  Worker  Risk  In 
Establishing  These  Tolerances 

The  FQPA  requires  consideration  of 
worker  risk  in  establishing  final  tolerances.  A 
tolerance  is  not  considered  safie  under  the 
statute  unless  there  is  a  reasonable  certainty 
that  no  harm  will  result  "from  aggregate 
exposure  to  the  pesticide  chemical  residue, 
including  all  anticipated  dietary  exposures 
and  all  other  exposures  for  which  there  is 
reliable  information."  21  U.S.C. 
346a(b)(2)(A)(ii)  (emphasis  added).  Worker 
exposure  is  clearly  included  in  this  catch-all 
category  of  "all  other  exposures"  to  be 
considered  in  setting  a  tolerance.  In 
establishing  tolerances  for  imidacloprid. 
mepiquat.  bifenazate,  zeta-cypermethrin,  and 
diflubenzuron,  EPA  cites  no  provision  of  the 
statute  or  any  other  authority  to  support  its 
repeated  incantation  that  aggregate  exposure 
does  not  include  occupational  exposure.  64 
FR  39042  (imidacloprid);  67  FR  3114  (Jan.  23, 
2002)  (mepiquat);  67  FR  4914  (Feb.  1,  2002) 
(bifenazate);  67  FR  6423  (Feb,  12,  2002)  (zeta- 
cypermethrin);  67  FR  7086  (Feb.  15,  2002) 
(diflubenzuron).  The  statute's  provision 
stating  that  EPA  "shall  consider,  among  other 
relevant  factors...  available  information 
concerning  the  aggregate  exposure  from  other 
non-occupational  sources"  does  not  justify 
ignoring  farmworkers'  exposure  in  setting 
tolerances.  21  U.S.C.  408(b)(2)(D)  (emphasis 
added).  This  provision  explicitly  requires 
EPA  to  consider  "relevant  factors"  other  than 
those  enumerated,  and,  is  plainly  illustrative 
rather  than  exhaustive.  Moreover,  much  of 
farmworkers'  elevated  exposure  comes  not 
only  from  their  occupational  activities,  but 
also  because  of  the  high  exposures  in  the 
homes  in  which  they  live,  the  air  they 
breathe,  the  water  they  drink.  Clearly 
farmworkers  are  a  high  risk  population 
deserving  of  careful  consideration  and 
protection  12-23.  EPA's  failure  to  consider 
worker  risks  in  establishing  these  tolerances 
violates  the  FQPA's  mandate  that  aggregate 
exposure  assessments  include  o//exposures 
for  which  there  is  reliable  information.  21 
U.S.C.  346a(b)(2)(A)(ii). 

D.  The  Aggregate  Risk  Assessment  Is 
Inadequate 

The  FQPA,  21  U.S.C.  346a(b)(2)(A)(ii) 
requires  that,  to  establish  a  pesticide 
tolerance,  there  must  be  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  pesticide  chemical 
residue,  including  all  anticipated  dietary 
exposures  and  other  exposures  for  which 
there  are  reliable  information.  Aggregate 
exposure  is  the  total  exposure  to  a  single 
chemical  or  its  residues  that  may  occur  from 
dietary  (i.e.,  food  and  drinking  water), 
residential,  and  all  known  or  plausible 
exposure  routes  (including  oral,  dermal  and 
inhalation).  See  id.  Therefore,  in  addition  to 
food  and  water  exposures,  the  aggregate 
assessment  must  take  into  account  exposures 
due  to  air  drift  and  migration  of 
contaminated  soil,  residential  exposures  from 
registered  uses,  and  residential  "take-home" 


exposures  to  families  of  those  directly 
exposed  to  the  pesticides  through  its 
agricultural  uses.  Furthermore,  the  aggregate 
assessment  must  consider  exposures  from 
uses  that  do  not  conform  with  the  label,  if 
there  is  an  indication  that  such  uses  occur. 

EPA  failed  to  conduct  an  adequate 
aggregate  assessment  in  establishing 
tolerances  for  imidacloprid,  mepiquat, 
bifenazate,  zeta-cypermethrin,  and 
diflubenzuron.  First,  all  of  the  exposure  data 
gaps  outlined  in  Unit  V.A.  constitute  missing 
information  that  properly  should  have  been 
incorporated  into  EPA's  aggregate  exposure 
assessment.  Also,  none  of  the  regulations 
establishing  tolerances  for  these  five 
pesticides  consider  exposure  through  air 
drift,  migration  of  contaminated  soil,  or 
residential  take-home  exposures.  The 
bifenazate  aggregate  assessment  suffers  from 
.an  additional  defect:  EPA  relied  on 
unsupported  and  apparently  arbitrary 
processing  factors  to  reduce  estimates  of 
dietary  exposure  to  bifenazate  on  apples  and 
grapes.  67  FR  4917  (Feb.  1,  2002). 

For  all  five  pesticides,  EPA  incorrectly 
concluded  that  the  new  tolerances  would  not 
result  in  any  increased  residential  exposure 
because  the  tolerances  themselves  were  not 
for  residential  uses.  64  FR  39044 
(imidacloprid);  67  FR  3116  (Jan.  23,  2002) 
(mepiquat);  67  FR  4918  (Feb.  1,  2002) 
(bifenazate);  67  FR  6425  (Feb.  12.  2002)  (zeta- 
cypermethrin);  67  FR  7087  (Feb.  15,  2002) 
(difiubenzuron).  This  ignores  reliable  data 
concerning  take-home  exposure  resulting 
from  agricultural  uses  9,  24.  NRDC's  1998 
report.  Trouble  on  the  Farm,  documents  the 
scientific  evidence  supporting  the  potential 
for  take-home  exposures  from  pesticides, 
even  when  not  registered  for  residential  use. 
See  NRDC,  Trouble  on  the  Farm:  Growing  up 
with  Pesticides  in  Agricultural  Communities, 
1998.  As  many  as  a  dozen  different  pesticide 
residues  have  been  found  in  household  dust 
in  some  homes,  including  agricultural 
insecticides  and  herbicides  not  registered  for 
use  in  the  home.  See  NRDC,  Farm  Kids 
Petition  at  3. 

In  addition,  EPA  deliberately  ignores 
known  residential  uses  in  establishing  new 
tolerances  for  these  pesticides.  The  Agency 
completely  fails  to  assess  and  incorporate 
those  residential  uses  as  a  source  of  aggregate 
exposure,  in  violation  of  the  FQPA. 

Imidacloprid  has  significant  residential 
uses,  including  uses  on  flowering  plants, 
ground  covers,  turf,  lawns,  golf  courses, 
walkways,  recreation  areas,  household 
dwellings,  and  cats  and  dogs.  64  FR  39045 
(July  21.  1999).  However,  based  on 
predictions  of  low  toxicity.  EPA  concludes 
that  a  number  of  missing  residential  exposure 
assessments  are  not  required,  including  both 
acute  and  chronic  short-term  dermal, 
intermediate-term  dermal,  long-term  dermal, 
and  inhalation.  Id.  The  one  residential 
exposure  assessment  that  EPA  does  require — 
short-term  risk  assessment  of  oral  exposure — 
has  not  yet  been  completed,  but  EPA  wrongly 
proceeded  with  an  aggregate  risk  assessment 
of  exposure  to  imidacloprid  anyway.  Id. 

Bifenazate  is  registered  for  use  on 
landscape  ornamentals  at  residential  and 
recreational  sites.  67  FR  4918  (Feb.  1.  2002). 
Nevertheless.  EPA  makes  the  unsupported 


conclusion  that  no  residential  post- 
application  assessment  is  warranted,  and 
therefore  this  potential  .source  of  exposure  is 
disregarded.  67  FR  4918  (Feb.  1,  2002). 

In  establishing  new  tolerances  for  zeta- 
cypermethrin.  EPA  wjongly  ignores  indoor 
and  outdoor  residential  uses  of  cypermethrin 
(which  the  agency  states  is  toxicologically 
identical  to  zeta-cypermethrin  for  purposes 
of  these  tolerances).  67  FR  6427  (Feb.  12, 
2002). 

Difiubenzuron  is  registered  for  use  on 
outdoor  residential  and  recreational  areas.  67 
FR  7089  (Feb.l5,  2002).  But  EPA  wrongly 
chose  not  to  evaluate  exposure  through  these 
uses  because  diflubenzuron  "is  only  applied 
to  the  tree  canopy."  Id.  The  above 
deficiencies  reveal  that  EPA  improperly 
underestimated  aggregate  exposure  to  these 
pesticides  and  their  residues  that  may  occur 
from  dietary,  residential,  and  all  other  known 
or  plausible  exposure  routes.  The 
assumptions  and  missing  data  in  EPA's 
analysis  of  aggregate  exposure  for  these  five 
pesticides  systematically  serve  to 
underestimate  exposure  and  therefore 
underestimate  risk,  contrary  to  the 
requirements  of  the  FQPA. 

E.  EPA  Improperly  Failed  To  Rely  On  A 
NOEL  For  Dietary  Risk  Estimates 

EPA  cannot  lawfully  establish  tolerances  in 
the  absence  of  a  NOEL.  The  report  of  the 
House  Committee  on  Commerce  clearly  states 
its  intent  for  all  safety  factors  to  be  applied 
to  the  NOEL.  See  H.R.  Rep.  No.  104-669,  Part 
2,  at  43,  presented  to  the  House  on  July  23, 
1996.  By  using  a  NOEL,  the  risk  assessor  is 
assured  that  regulatory  decisions  are  based 
on  a  dose  at  which  no  effect  is  elicited.  The 
use  of  a  LOAEL  carries  no  such  assurances. 
"Adverse"  effects  are  often  crude 
toxicological  endpoints.  such  as  death,  or 
dramatic  loss  of  body  or  organ  weight,  and 
are  not  designed  to  coordinate  to  the 
vulnerable  points  in  embryonic  development. 
A  LOAEL  may  represent  a  dose  high  enough 
to  elicit  significant  unpleasant  and  harmful 
effects,  and  can  not  be  considered  as 
protective  as  a  true  NOEL. 

For  imidacloprid,  mepiquat.  and  zeta- 
cypermethrin,  EPA  failed  to  regulate  on  the 
basis  of  a  NOEL,  and  instead  relied  on  a 
LOAEL  in  conducting  particular  assessments. 

For  imidacloprid,  EPA  relied  only  on  a 
LOAEL  for  acute  toxicity,  and  was  unable  to 
discern  a  NOAEL  for  the  acute  toxic  effects 
of  the  pesticide.  64  FR  39044  (July  21.  1999). 
EPA  also  assessed  only  a  LOAEL  for  chronic 
toxicity  (a  level  that  produced  an  increased 
number  of  thyroid  lesions).  Id. 

To  establish  the  new  tolerances  for 
mepiquat,  EPA  measured  reproductive 
toxicity  only  on  the  basis  of  a  LOAEL;  the 
reproductive  toxicity  study  did  not  establish 
a  reproductive  NOAEL.  65  FR  1792  (Jan.  12. 
2000). 

For  zeta-cypermethrin.  a  developmental 
toxicity  study  yielded  only  a  LOAEL.  67  FR 
6426  (Feb.  12.2002). 

Lacking  a  NOEL  for  these  endpoints.  EPA 
has  no  scientific  basis  upon  which  to 
conclude  that  there  is  a  fully  safe  level  at 
which  infants  and  children  will  not  suffer 
developmental  harm  because  of 
imidacloprid,  mepiquat.  or  zeta- 
cypermethrin  exposure.  Therefore,  EPA 
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cannot  make  a  legal  finding  that  any  specific 
level  of  imidacloprid,  mepiquat,  or  zeta- 
cypermethrin  on  food  is  "safe"  for  infants 
and  children,  or  that  there  is  a  "reasonable 
certainty  of  no  harm"  to  infants  and  children, 
at  any  specific  level.  21  U.S.C.  346a(b)(2).  As 
a  matter  of  law.  under  21  U.S.C.  346a(b)(2), 
EPA  may  not  establish  these  new  tolerances 
for  imidacloprid,  mepiquat,  or  zeta- 
cypermethrin. 

F.  EPA  Failed  To  Ensure  A  Reasonable 
Certainty  Of  No  Harm  For  All  Infants  And 
Children  In  Establishing  Thefse  Tolerances 

Under  the  FQPA,  EPA  must  ensure  that 
there  is  a  reasonable  certainty  that  no 
children  will  be  harmed  through  exposure  to 
pesticide  chemical  residues.  21  U.S.C. 
346a(b)(2)(C).  If  the  best  evidence  suggests 
that  thousands  of  children  will  exceed  the 
reference  dose  for  a  pesticide,  EPA  is  barred 
by  statute  from  finding  a  reasonable  certainty 
of  no  harm  to  these  particular  infants  and 
children,  and  the  Agency  may  not  issue  a 
tolerance  at  that  level.  However,  in 
establishing  tolerances  for  imidacloprid  and 
mepiquat,  EPA  regulates  dietary  residues  at 
only  the  95th  percentUe.  64  FR  39044  (acute 
dietary  exposure  to  imidacloprid  at  the  95th 
percentile):  65  FR  1793  (acute  dietary 
exposure  to  mepiquat  at  the  95th  percentile). 
This  runs  contrary  to  EPA's  previous  policy 
of  using  the  99.9th  percentile  child  (which 
itself  is  inadequate  to  fully  protect  children). 
Regulation  at  the  95th  percentile  means  that 
five  percent  of  all  American  children  under 
age  six  (around  1 .2  million  children  in  all) 
could  exceed  the  chronic  reference  dose 
every  day,  based  on  the  best  information 
available  to  the  agency.  Both  imidacloprid 
and  mepiquat  are  used  on  common 
children's  foods — imidacloprid  on 
blueberries,  and  mepiquat  on  grapes.  No 
reading  of  the  FQPA  will  support  any 
approach  that  allows  millions  of  children  to 
exceed  the  reference  dose.  Regulating  dietary 
residues  of  imidacloprid  and  mepiquat  at  the 
95th  percentile  violates  the  FQPA's 
requirement  that  EPA  "ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will  result 
to  infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical  residue." 
21  U.S.C.  346a(b)(2)(C)(ii)(I). 

G.  EPA  Failed  To  Guarantee  That  Legal  Food 
Will  Be  Safe  Food  Based  On  Exposure  To 
Pesticide  Chemical  Residues  Of 
Diflubenzuron  At  The  Tolerance  Level 

To  assess  chronic  dietary  exposure,  EPA 
relied  on  estimates  of  "anticipated  residues" 
for  diflubenzuron.  67  FR  7087-7088  (Feb.  15, 
2002).  In  doing  so,  EPA  failed  to  account  for 
the  dietary  exposure  of  a  significant  number 
of  consumers  who  purchase  produce  at 
farmers  markets,  farm  stands,  and  "U-Pick  ' 
farming  operations.  Over  1.9  million  people 
buy  vegetables  and  fruits  from  nearly  13,000 
farmers,  at  more  than  2,000  community- 
based  farmers  markets  and  farm  stands  in  the 
United  States.  See  National  Association  of 
Farmers'  Market  Nutrition  Programs  (http:// 
www.nafmnp.org/).  These  consumers 
include  pregnant  women,  infants,  and 
children,  and  must  be  protected.  By  ignoring 
this  significant  community  of  consumers, 
EPA  vastly  underestimates  dietary  exposure 
and  cannot  ensure  that  exposure  to  residues 


of  diflubenzuron  at  the  tolerance  level  will  be 
safe.  Reliance  on  21  U.S.C.  346a(b)(2)(E)  to 
factor  in  anticipated  residues  of 
diflubenzuron  does  not  justify  ignoring  the 
known  dietary  exposure  of  potentially 
millions  of  consumers  to  residues  of  these 
pesticides  at  the  tolerance  level.  EPA  must 
ensure  that  the  legal  level  of  pesticide 
chemical  residue — the  established  tolerance 
levels — are  themselves  safe.  21  U.S.C. 
346a(b)(2)(A). 

H.  EPA  Violated  the  FQPA  by  Relying  on 
Percent  of  Crop  Treated  in  Assessing  Dietary 
Exposure  to  Imidacloprid 

In  establishing  time-limited  tolerances  for 
imidacloprid  on  bhieberries  in  New  Jersey 
and  Michigan,  EPA  relied  on  estimates  of  the 
percent  of  crop  treated  to  measure  chronic 
dietary  risk.  64  FR  39044-39045  (July  21, 
1999).  The  FQPA,  however,  authorizes  EPA's 
use  of  data  on  the  percent  of  crop  treated  to 
assess  chronic  dietary  risk  only  if  EPA  can 
make  certain  findings.  In  particular,  EPA 
must  find  that:  1.  "The  data  are  reliable  and 
provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from  such 
crop  is  likely  to  contain  such  pesticide 
chemical  residue:  2.  the  exposure  estimate 
does  not  understate  exposure  for  any 
significant  subpopulation  group:  and  3.  if 
data  are  available  on  pesticide  use  and 
consumption  of  food  in  a  particular  area,  the 
population  in  such  area  is  not  dietarily 
exposed  to  residues  above  those  estimated." 
21  U.S.C.  346a(b)(2)(F)(i):  (ii):  (iii). 

These  statutory  criteria  are  not  satisfied  in 
this  instance.  EPA's  new  time-limited 
tolerance  for  imidacloprid  on  blueberries  is 
geographically  restricted  to  two  States,  yet 
EPA' relies  on  national  percent  crop  treated 
data.  67  FR  2580  (Jan.  18.  2002):  64  FR 
39044-39045  (July  21, 1999).  National  data 
cannot  provide  a  valid  basis  for  measuring 
the  percent  of  the  blueberry  crop  treated  with 
imidacloprid  in  New  Jersey  and  Michigan, 
given  that  the  new  tolerance  restricts  the  use 
of  imidacloprid  to  those  two  States. 
Furthermore,  relying  on  national  data  will 
plainly  understate  exposure  for  significant 
subpopulation  groups — blueberry  consumers 
in  New  Jersey  and  Michigan,  who  will  be 
exposed  to  higher  levels  of  imidacloprid 
residues  than  consumers  in  the  rest  of  the 
nation.  EPA  therefore  failed  to  meet  the 
requirements  of  the  FQPA  to  justify  using 
percent  of  crop  treated  data  to  assess  chronic 
risk.  21  U.S.C.  408(b)(2)(F). 

///.  Relief  Requested 

In  light  of  the  above  outlined  statutory 
violations,  NRDC  respectfully  requests  that 
EPA  refrain  from  establishing  the  new 
tolerances  for  imidacloprid,  mepiquat, 
bifenazate,  zeta-cypermethrin,  and 
diflubenzuron  until  the  pesticide  tolerances 
have  been  assessed  and  determined  to  be  safe 
consistent  with  the  requirements  of  the 
FQPA. 

/v.  Supporting  Material 

NRDC  incorporates  by  reference  the 
following  attachments  in  support  of  these 
objections: 

Attachment  A:  NRDC,  et  al..  Petition  for  a 
Directive  that  the  Agency  Consistently  Fulfill 
Its  Duty  to  Retain  the  Child-Protective 


Tenfold  Safety  Factor  Mandated  by  the  Food 
Quality  Protection  Act.  April  23,  1998. 

Attachment  B:  NRDC,  et  al..  Petition  for  a 
Directive  that  the  Agency  Designate  Farm 
Children  As  a  Major  Identifiable  Subgroup 
and  Population  at  Special  Risk  to  be 
Protected  under  the  Food  Quality  Protection 
Act.  Oct.  22.  1998. 

Attachment  C:  NRDC,  Putting  Children 
First:  Making  Pesticide  Levels  in  Food  Safer 
for  Infants  and  Children.  April  1998. 

Attachment  D:  NRDC,  Trouble  on  the 
Farm:  Growing  up  with  Pesticides  in 
Agricultural  Communities.  1998. 

Attachment  E:  U.S.  General  Accounting 
Office,  Pesticides:  Improvements  Needed  to 
Ensure  the  Safety  of  Farmworkers  and  Their 
Children,  (RCED-00-40),  March  14,  2000. 
•NRDC  reserves  the  right  to  submit  additional 
supplemental  information  in  further  support 
of  these  objections. 

V.  Request  for  a  Fee  Waiver 

Pursuant  to  40  CFR  180.33(m),  NRDC 
hereby  requests  a  waiver  of  all  tolerance 
objection  fees  imposed  by  40  CFR  180.33(i). 
A  waiver  of  fees  will  promote  the  public 
interest.  NRDC  is  a  national  non-profit,  tax- 
exempt  public  policy  research  and 
environmental  organization.  NRDC  makes 
information  available  to  thousands  of  citizens 
by  means  of  its  numerous  and  varied 
publications,  educational  programs, 
seminars,  and  public-interest  litigation. 
These  objections  to  the  tolerances  established 
for  imidacloprid,  mepiquat,  bifenazate,  zeta- 
cypermethrin,  and  diflubenzuron  are 
intended  to  benefit  primarily  the  public  as 
opposed  to  NRDC.  As  outlined  above,  these 
objections  challenge  EPA  regulations  that  fail 
to  properly  implement  the  FQPA  and,  as  a 
result,  pose  threats  to  the  public  health, 
especially  children's  health.  Furthermore, 
NRDC  has  no  financial  interest  in  the  sale, 
manufacture,  or  use  of  imidacloprid, 
mepiquat,  bifenazate,  zeta-cypermethrin,  or 
diflubenzuron.  Requiring  NRIX]  to  pay  the 
fees  would  work  an  unreasonable  hardship. 

Respectfully  submitted, 

Erik  D.  Olson 

Jon  P.  Devine,  Jr. 

Aaron  Colangelo 

Natural  Resources  Defense  Council 

1200  New  York  Avenue,  NW..  Suite  400, 

Washington,  DC  20005 
Phone:  (202)  289-6868 
Fax:  (202)  289-1060 
Dated:  March  19,  2002. 

IV:  References  . 

1.  Cnimpton,  T.L..  Seidler,  F.J.,  and 
Slotkin,  T.A.  Developmental 
neurotoxicity  of  chlorpyrifos  in  vivo  and 
in  vitro:  Effects  on  nuclear  transcription 
factors  involved  in  cell  replication  and 
differentiation.  Brain  Research  2000; 
857:87-98. 

2.  Dam.  K..  Seidler.  F.J..  and  Slotkin, 
T.A.  Developmental  neurotoxicity  of 
chlorpyrifos:  Delayed  targeting  of  DNA 
synthesis  after  repeated  administration. 
Brain  Resaarch:  Developmental  Brain 
Research  1998;  108:39-45. 


Federal  Register/Vol.  67,  No.  118 /Wednesday.  June  19,  2002 /Rules  and  Regulations  41635 


I 


3.  Dam,  K.,  Seidler.  F.J.,  and  Slotkin, 
T.A.  Chlorpyrifos  releases 
norepinephrine  from  adult  and  neonatal 
rat  brain  synaptosomes.  Brain  Research: 
Developmental  Brain  Research  1999; 
118:129-33. 

4.  Dam,  K.,  Garcia.  S.J.,  and  Seidler. 
F.J.,  and  Slotkin,  T.A.  Neonatal 
chlorpyrifos  exposure  alters  synaptic 
development  and  neuronal  activity  in 
cholinergic  and  catecholaminergic 
pathways.  Brain  Research: 
Developmental  Brain  Research  1999; 
116:9-20. 

5.  Dam,  K.,  Seidler.  F.J..  and  Slotkin, 
T.A.  Chlorpyrifos  exposure  during  a 
critical  neonatal  period  elicits  gender- 
selective  deficits  in  the  development  of 
coordination  skills  and  locomotor 
activity.  Brain  Research:  Developmental 
Brain  Research  2000;  121:179-87. 

6.  Levin.  E.D..  Addy,  N.,  Nakajima,  A., 
Christopher,  N.C.,  Seidler,  F.J.,  and 
Slotkin,  T.A.  Persistent  behavioral 
consequences  of  neonatal  chlorpyrifos 
exposure  in  rats.  Brain  Research: 
Developmental  Brain  Research  2001; 
130:83-9. 

7.  Raines.  K.W.,  Seidler,  F.J.,  and 
Slotkin.  T.A.  Alterations  in  serotonin 
transporter  expression  in  brain  regions  < 
of  rats  exposed  neonatally  to 
chlorpyrifos.  Brain  Research: 
Developmental  Brain  Research  2001; 
130:65-72. 

8.  Kimmel  C.A.,  and  Makris,  S.L. 
Recent  developments  in  regulatory 
requirements  for  developmental 
toxicology.  Toxicology  Letters  2001; 
120:73-82. 

9.  Lu.  C.  Fenske,  R.A..  Simcox.  N.J., 
and  Kalman,  D.  Pesticide  exposure  of 
children  in  an  agricultural  community: 
Evidence  of  household  proximity  to 
farmland  and  take  home  exposure 
pathways.  Environmental  Research 
2000;  84:290-302. 

10.  Loewenherz,  C,  Fenske,  R.A., 
Simcox,  N.J.,  Bellamy.  G..  and  Kalman. 
D.  Biological  monitoring  of 
organophosphorus  pesticide  exposure 
among  children  of  agricultural  workers 
in  central  Washington  State. 
Environmental  Health  Perspectives 
19970;  105:1344-53. 

11.  Fenske,  R.A.  Pesticide  exposure 
assessment  of  workers  and  their 
families.  Occupational  Medicine  1997; 
12:221—37. 

12.  Fiedler.  N.,  Kipen,  H.,  Kelly- 
McNeil,  K.,  and  Fenske,  R.  Long-term 
use  of  organophosphates  and 
neuropsychological  performance. 
American  Journal  of  Industrial  Medicine 
1997;  32:487-96. 

13.  Blair,  A.,  Grauman,  D.J.,  Lubin, 
J.H..  and  Fraumeni.  J.F.,  Jr.  Limg  cancer 
and  other  causes  of  death  among 
licensed  pesticide  applicators.  Journal 


of  the  National  Cancer  Institute  1983; 
71:31-7. 

14.  Blair,  A.,  and  White,  D.W. 
Leukemia  cell  types  and  agricultural 
practices  in  Nebraska.  Archives  of 
Environmental  Health  1985;  40:211-4. 

15.  Blair,  A.  Herbicides  and  non- 
Hodgkin's  lymphoma:  new  evidence 
from  a  study  of  Saskatchewan  farmers. 
Journal  of  the  National  Cancer  Institute 
1990;  82:544-5. 

16.  Ji.  B.T.,  Silverman.  D.T..  and 
Stewart.  P. A.,  et  al.  Occupational 
exposure  to  pesticides  and  pancreatic 
cancer.  American  Journal  of  Industrial 
Medicine  2001;  39:92-9. 

17.  Cantor.  K.P..  Blair,  A.,  and  Everett, 
G.,  et  al.  Pesticides  and  other 
agricultural  risk  factors  for  non- 
Hodgkin's  lymphoma  among  men  in 
Iowa  and  Minnesota.  Cancer  Research 
1992;  52:2447-55. 

18.  Hoar,  S.K.,  Blair.  A.,  Hohnes,  F.F.. 
Boysen,  C.  and  Robel.  R.J.  Herbicides 
and  colon  cancer.  The  Lancet  1985; 
1:1277-8. 

19.  Hoar,  S.K..  Blair.  A.,  and  Holmes, 
F.F..  et  al.  Agricultural  herbicide  use 
and  risk  of  lymphoma  and  soft-tissue 
sarcoma.  Journal  of  the  American 
Medical  Association  1986;  256:1141-7. 

20.  Zahm.  S.H..  Weisenbiu-ger,  D.D., 
Saal,  R.C.,  Vaught.  J.B..  Babbitt,  P.A..      . 
and  Blair,  A.  The  role  of  agricultural 
pesticide  use  in  the  development  of 
non-Hodgkin's  lymphoma  in  women. 
Archives  of  Environmental  Health  1993; 
48:353-8. 

21.  Zahm,  S.H.,  and  Blair,  A. 
Pesticides  and  non-Hodgkin's 
lymphoma.  Cancer  Research  1992; 
52:5485s-5488s. 

22.  Zahm,  S.H.,  Blair,  A.  Cancer 
among  migrant  and  seasonal 
farmworkers:  an  epidemiologic  review 
and  research  agenda.  American  Journal 
of  Industrial  Medicine  1993;  24:753-66. 

23.  Zheng,  T.,  Zahm,  S.H.,  Cantor, 
K.P.,  Weisenburger,  D.D..  Zhang,  Y.,  and 
Blair,  A.  Agricultural  exposure  to 
carbamate  pesticides  and  risk  of  non- 
Hodgkin  lymphoma.  Journal  of 
Occupational  and  Environmental 
Medicine  2001;  43:641-9. 

24.  Lu,  C,  Knutson.  D.E..  Fisker- 
Andersen.  J.,  Fenske.  R.A.  Biological 
monitoring  survey  of  organophosphorus 
pesticide  exposure  among  pre-school 
children  in  the  Seattle  metropolitan 
area.  Environmental  Health  Perspectives 
2001;  109:299-303. 

List  of  Subiects 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Tolerances. 
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Dated:  June  7,  2002. 
Marcia  E.  Mulkey, 

Director.  Office  of  Pesticide  Programs. 
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BILUNO  CODE  6SM-90-9 

DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 

49  CFR  Parts  1540  and  1544 

[Docket  No.  TSA-2002-12394;  Amendment 
Nos.  1540-2, 1544-2] 

RIN2110-AA05 

Private  Charter  Security  Rules 

agency:  Transportation  Security 
Administration  (TSA).  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  rule  amends  the  rules 
applying  to  private  charter  passenger 
aircraft  to  increase  the  level  of  security 
required  in  private  charter  operations. 
Aircraft  operators  using  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
95,000  pounds  or  more,  except  a 
government  charter,  will  now  be 
required  to  ensure  that  individuals  and 
their  accessible  property  are  screened 
before  boarding.  Given  the  current 
security  risks,  the  potential  for  damage 
these  larger  aircraft  can  cause,  and  the 
need  to  protect  areas  that  are  designated 
as  sterile,  TSA  believes  it  is  now 
appropriate  to  require  these  operators  to 
ensiu-e  that  individuals  and  their 
accessible  property  are  screened. 
Individuals  are  required  to  submit  to 
screening  prior  to  boarding  a  private 
charter  aircraft  under  this  rule, 
DATES:  This  rule  is  effective  August  19, 
2002.  Submit  comments  by  July  19. 
2002. 

ADDRESSES:  You  may  submit  comments 
to  this  final  rule  to  the  DOT  public 
docket  through  the  Internet  at  http:// 
dms.dot.gov/,  docket  number  TSA- 
2002-12394.  If  you  do  not  have  access 
to  the  Internet,  you  may  submit  yoin 
comments  by  United  States  mail,  to  the 
Docket  Management  System.  U.S. 
Department  of  Transportation,  Room 
PL401.  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  your  conaments  with  Docket 
Number  TSA-2002-12394,  entitled 
"Amendment  to  Aircraft  Operator 
Security  Rules."  and  provide  three 
copies.  You  may  also  obtain  a  copy  of 
the  rule  through  the  Internet,  or  request 
a  copy  through  the  mail  at  the  addresses 
above. 

You  may  also  review  the  public 
docket  in  person  in  the  Docket  Office 
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between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Office  is  on  the  plaza  level 
of  the  Department  of  Transportation. 
FOR  FURTHER  INFORMATION  CONTACT:  Lon 
Siro,  Aviation  Security  Specialist, 
Transportation  Security  Administration, 
ACP-lOO,  Department  of 
Transportation,  Washington,  DC  20591. 
Ion.siro@faa.gov,  202-267-3413. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

This  amendment  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134;  Feb. 
26. 1979).  however,  provides  that  to  the 
maximum  extent  possible,  operating 
administrations  for  the  DOT  should 
provide  an  opportunity  for  public 
comment  on  regulations  issued  without 
prior  notice.  Accordingly,  interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Comments'  must 
include  the  regulatory  docket  or 
amendment  number  and  must  be 
submitted  in  duplicate  to  the  address 
above.  All  conunents  received,  as  well 
as  a  report  summarizing  each 
substantive  public  contact  with  TSA 
personnel  on  this  rulemaking,  will  be 
filed  in  the  public  docket.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 

See  ADDRESSES  above  for  information 
on  how  to  submit  comments. 

Availability  of  Final  Rule 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dnts.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
digits  of  the  docket  number  shown  at 
the  beginning  of  this  notice.  Click  on 
"seardb." 

(3)  On  the  next  page,  which  contains 
the  docket  summary  information  for  the 
docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the 
Government  Printing  Office's  web  page 
at  http://www.access.gpo.gov/su_docs/ 
aces/aces  140html. 

In  addition,  copies  are  available  by 
writing  or  calling  the  Transportation 
Security  Administration's  Air  Carrier 
Division,  800  Independence  Avenue, 
SW..  Washington.  DC  20591;  telephone 
202-267-3413. 


Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  TSA  to  comply  with  small 
entity  requests  for  information  advice 
about  compliance  with  statutes  and 
regulations  within  TSA's  jurisdiction. 
Any  small  entity  that  has  a  question 
regarding  this  document  may  contact 
the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT  for  information. 
You  can  get  further  information 
regarding  SBREFA  on  the  Small 
Business  Administration's  web  page  at 
http://www.sba.gov/advo/laws/ 
lawjib.html. 

Abbreviations  and  Terms  Used  In  This 
Document 

ATSA — Aviation  and  Transportation 
Sec\irity  Act. 

SIDA — Security  identification  display 
areas. 

TSA — Transportation  Security 
Administration. 

Background 

The  September  11,  2001.  terrorist 
attacks  involving  four  U.S.  commercial 
aircraft  that  resulted  in  the  tragic  loss  of 
life  at  the  World  Trade  Center,  the 
Pentagon,  and  southwest  Pennsylvania, 
demonstrate  the  need  for  increased  air 
transportation  security  measures.  The 
terrorists  responsible  for  the  attacks 
retain  the  capability  and  willingness  to 
conduct  airline  bombings,  hijackings, 
and  suicide  attacks  against  American 
targets.  The  attempted  bombing  of  a  U.S. 
carrier  on  a  flight  from  Paris  on 
December  22.  2001,  confirms  the    . 
ongoing  threat  to  Americans  and 
American  assets. 

The  events  of  September  1 1  led 
Congress  to  enact  the  Aviation  and 
Transportation  Security  Act  (ATSA), 
Public  Law  107-71,  November  19,  2001. 
ATSA  required  TSA  to  assume  the 
aviation  security  responsibilities  that 
the  Federal  Aviation  Administration 
(FAA)  maintained  prior  to  September 
11.  On  February  22,  2002,  TSA 
published  a  final  rule  transferring  the 
bulk  of  FAA's  aviation  security 
regulations  to  TSA  and  adding  new 
standards  required  by  ATSA.  67  FR 
8340.  Regulations  concerning  aircraft 
operator  security,  formally  codified  at 
14  CFR  part  108,  are  now  codified  at  49 
CFR  part  1544.  Also  on  February  22. 
2002.  TSA  published  a  rule  that,  in  part, 
amended  the  requirement  for  private 
charter  operators.  It  requires  private 
charters  that  enplane  from  or  deplane 
into  a  sterile  area  to  conduct  fingerprint- 
based  criminal  history  record  checks  on 
their  flightcrew  members.  67  FR  8205. 
(The  term  'flightcrew  member'  means  a 


pilot,  flight  engineer,  or  flight  navigator 
assigned  to  duty  in  an  aircraft  during 
flight  time.  See,  49  CFR  1540.5) 

Subpart  B  of  part  1544  sets  forth  the 
requirements  operators  must  meet 
concerning  the  form,  content  and 
implementation  of  a  security  program. 
Operator  security  programs  address 
screening  individuals  and  property, 
qualifications  and  training  for  screeners, 
aircraft  seciu-ity,  and  a  variety  of  other 
significant  security-related  measures. 
Section  1544.101  establishes 
requirements  for  the  adoption  and 
implementation  of  a  security  plan,  and 
provides  for  different  plan  components 
depending  on  the  type  of  aviation 
operation,  volume  of  passengers, 
departure  and  arrival  location,  and  type 
of  aircraft. 

Public  charter  is  defined  as  any 
charter  that  is  not  a  private  charter. 
There  are  two  types  of  private  charters. 

(1)  Private  charters  include  any  flight  in 
which  the  charterer  engages  the  total 
passenger  capacity  of  the  aircraft  for 
carrying  passengers,  the  passengers  are 
invited  by  the  charterer,  the  cost  of  the 
flight  is  borne  entirely  by  the  charterer, 
and  the  flight  is  not  advertised  to  the 
public  in  any  way,  to  solicit  passengers. 

(2)  Private  charters  include  any  flight  for 
which  the  total  passenger  capacity  of 
the  aircraft  is  used  for  the  purpose  of 
civilian  or  military  air  movement, 
conducted  under  contract  with  the  U.S. 
govermnent  or  a  foreign  government. 

Since  1978,  operators  of  public 
charters  have  been  subject  to  the  same 
security  requirements  as  operators  of 
aircraft  in  scheduled  service.  Private 
charters  have  operated  under  different 
requirements,  however.  With  respect  to 
private  charters,  the  passengers  choose 
to  travel  together.  They  may  be  related 
to  one  another  in  some  way,  such  as 
being  employed  by  the  same  company 
or  on  the  same  sports  team,  and  so  the 
risk  that  one  passenger  would  endanger 
the  others  appeared  to  be  low.  However, 
in  the  current  threat  environment  we 
must  reevaluate  whether  such 
relationships  among  the  passengers  can 
be  relied  on  to  provide  the  level  of 
security  needed.  As  was  plainly 
illustrated  in  the  September  1 1 
incidents,  terrorists  not  only  have  the 
ability  to  blend  into  their  environment 
and  interact  with  others  easily,  they 
persistently  seek  out  vulnerabilities  in 
the  system,  and  will  travel  in  groups  in 
order  to  accomplish  their  goals  more 
efficiently.  Moreover,  in  the  wake  of  the 
September  11  terrorist  acts,  air  travel 
was  prohibited  initially  and  resimied 
incrementally  over  time.  As  a  result, 
flights  to  some  locations  became  more 
difficult  to  find  on  a  regular  or  frequent 
basis.  More  travelers  began  using  the 
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charter  industry  to  reach  their 
destinations. 

Therefore,  TSA  has  determined  that  it 
is  necessary  to  take  additional  measures 
to  ensure  that  the  passengers  on  the 
larger  private  charter  aircraft  do  not 
have  weapons,  explosives,  or 
incendiaries  that  would  enable  them  to 
take  over  the  aircraft  and  use  it  to  do 
harm.  The  aircraft  subject  to  this  rule — 
those  with  a  maximum  certificated 
takeoff  weight  of  95,000  or  more — are  a 
size,  and  have  a  quantity  of  fuel,  that 
could  enable  them  to  do  great  damage 
to  targets  on  the  ground.  TSA  believes 
the  private  charter  operators  should 
ensure  that  individuals  and  their 
accessible  property  are  screened  to 
reduce  the  risk  that  any  individual 
could  have  a  weapon,  explosive,  or 
incendiary  device  that  would  enable 
them  to  commandeer  the  aircraft  and 
use  it  to  destroy  a  target  on  the  ground. 

Many  of  the  aircraft  subject  to  this 
rule  are  used  in  scheduled  passenger 
service  one  day  and  as  a  private  charter 
the  next.  While  in  scheduled  passenger 
service,  the  operator  and  crew  conduct 
business  in  accordance  with  a  full 
security  program  that  requires  screening 
individuals  and  their  accessible 
property.  TSA  believes  it  is  necessary  to 
require  these  operators  to  ensure  that  all 
individuals  on  board  and  their 
accessible  property  are  screened, 
regardless  of  whether  they  are  in  private 
charter,  public  charter,  or  scheduled 
service.  Therefore,  the  amendment  adds 
language  to  §  1544.101(f)  to  require 
operators  of  aircraft  with  a  maximum 
certificated  takeoff  weight  of  95,000 
pounds  or  more  to  ensure  that  the 
individuals  on  board  and  their 
accessible  property  are  screened  prior  to 
boarding. 

This  amendment  does  not  apply  to 
government  charters  because  they  can 
and  do  carry  out  procedures  on  a  regular 
basis  to  address  the  security  concerns  at 
issue.  The  U.S.  Department  of  Defense 
(DoD)  and  federal  agencies  use  private 
charter  operations  to  transport  persons 
and  property  in  furtherance  of  their 
government  missions.  The  government 
agencies  are  responsible  for  ensuring  the 
security  of  their  personnel  and  the 
public  on  a  daily  basis,  and  have 
developed  security  measures  unique  to 
their  needs.  TSA  sees  no  reason  to  apply 
the  screening  regime  developed  for 
commercial  and  civilian  charter 
operations  to  the  government.  However, 
under  the  current  rule,  government 
charters  must  screen  passengers  when 
the  charter  deplanes  or  enplanes  in 
sterile  areas.  This  will  minimize  the  risk 
that  any  weapon  or  other  prohibited 
item  the  goverrunent  personnel  may  be 
carrying  could  inadvertently  or 


purposefully  be  used  to  taint  the  sterile 
area. 

Paragraph  (0  establishes  the  required 
security  program  components  for 
private  charter  operations.  Pursuant  to 
the  existing  language  in  §  1544.101(f), 
private  charter  operations  that  enplane 
or  deplane  into  a  sterile  area  must 
establish  a  program  that  includes 
acceptance  and  screening  6f  individuals 
and  accessible  property  (§§  1544.201, 
1544.207),  use  of  metal  detection 
devices  (§  1544.209),  use  of  X-ray 
systems  (§  1544.211),  seciu-ity 
coordinators  (§  1544.215),  law 
enforcement  personnel  (§1544.217), 
accessible  weapons  (§  1544.219), 
criminal  history  records  checks 
(§§  1544.229,  1544.230).  training  for 
security  coordinators  and  crewmembers 
(§  1544.233),  training  for  individuals 
with  seciu"ity-related  duties 
(§  1544.235),  bomb  or  air  piracy  threats 
(§  1544.303),  security  directives 
(§  1544.305),  and  all  of  subpart  E 
concerning  screener  qualifications  when 
the  aircraft  operator  performs  screening. 
This  rule  amends  §  1544.101(f)  by  now 
requiring  private  charter  operators 
(other  than  government  charters)  using 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  95,000  or  more, 
regardless  of  whether  they  enplane  or 
deplane  in  a  sterile  area,  to  comply  with 
all  of  these  sections. 

This  rule  also  adds  to  paragraph  (f) 
the  requirement  that  private  charter 
operators  that  are  subject  to  part  1544 
must  comply  with  §  1544.225,  regarding 
the  security  of  aircraft  and  facilities.  For 
screening  of  individuals  and  accessible 
property  to  be  effective,  it  is  necessary 
for  operators  to  ensure  that  the  aircraft 
is  free  of  weapons,  explosives,  and 
incendiaries  before  the  individuals 
board.  Private  charter  operators  must 
have  security  measures  in  place  to 
ensure  the  integrity  of  the  aircraft. 

This  rule  also  requires  individuals  on 
private  charter  flights  to  submit  to 
screening.  For  most  screening  of 
passengers  under  part  1544,  the 
passenger  is  screened  before  entering  a 
sterile  area.  The  gate  at  which  the 
passenger  boards  the  aircraft  is  within 
the  sterile  area.  Part  1540,  which 
governs  general  rules  for  individuals 
and  other  persons,  also  establishes  rules 
for  screening.  Subpart  B  contains  rules 
that  apply  to  many  persons,  including 
airport  operators,  airport  tenants, 
aircraft  operators,  foreign  air  carriers, 
indirect  carriers,  employees  of  these 
entities,  passengers,  individuals  at 
airports,  and  other  individuals. 

In  order  to  make  clear  which 
individuals  in  an  airport  must  comply 
with  screening  procedures,  §  1540.107 
requires  all  individuals  who  enter 


sterile  areas  to  submit  to  screening.  For 
private  charter  screening  under  this 
amendment,  however,  there  may  be  no 
sterile  area.  The  passengers  may  be 
screened  immediately  before  they  board 
the  aircraft.  Accordingly,  we  are 
amending  §  1540.107  to  make  clear  that 
individuals  on  charter  must  submit  to 
screening  before  boarding  an  aircraft. 
This  amendment  will  also  apply  to 
other  screening  conducted  just  before 
individuals  board,  such  as  gate 
screening  within  sterile  areas. 
Similar  changes  are  made  to 
§  1540.111(a)(1),  which  provides  that  an 
individual  may  not  have  a  weapon, 
explosive,  or  incendiary,  on  or  about  the 
individual's  person  or  accessible 
property  when  screening  has  begun. 

Good  Cause  for  Immediate  Adoption 

This  action  is  necessary  to  prevent  a 
possible  imminent  hazard  to  aircraft, 
persons,  and  property  within  the  United 
States.  The  events  of  September  11 
illustrate  the  fact  that  terrorists  have  the 
will  and  ability  to  use  large  aircraft  to 
destroy  landmarks  and  kill  thousands  of 
people.  The  threat  of  more  violence  is 
apparent.  Because  the  use  of  private 
charters  has  increased  since  September 
11,  the  opportunity  to  commit  a  terrorist 
act  with  a  large  aircraft  has  increased 
and  more  people  and  ground  targets 
may  be  at  risk.  The  time  needed  to 
complete  notice  and  comment 
procedures  prior  to  issuing  an 
enforceable  standard  lengthens  the  time 
this  situation  remains  in  place  and 
expands  the  circle  of  risk.  TSA  has 
asked  for  comment  with  publication  of 
this  rule,  and  will  consider  all 
comments  received  shortly  thereafter.  If 
changes  to  the  rule  are  necessary  to 
address  aviation  security  more 
effectively,  or  in  a  less  burdensome  but 
equally  effective  manner,  TSA  will  not 
hesitate  to  make  such  changes.  The 
Under  Secretary  of  Transportation  for 
Security  believes  that  the  circumstances 
described  herein  warrant  immediate 
action,  and  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  contrary  to  the  public 
interest. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(d)).  In  accordance  with  the 
Paperwork  Reduction  Act,  the 
paperwork  burden  associated  with  the 
rule  will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  As  protection  provided  by  the 
Paperwork  Reduction  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
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collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  The  OMB  control  number  for 
this  information  collection  will  be 
published  in  the  Federal  Register  after 
it  has  been  approved  by  the  Office  of 
Management  and  Budget. 

Need:  This  rule  requires  operators 
using  aircraft  in  private  charter 
operations  with  a  maximum  certificated 
takeoff  weight  of  95.000  pounds  or  more 
to  ensure  that  individuals  and  their 
accessible  property  are  screened  prior  to 
boarding. 

Description  of  Respondents:  All  new 
and  existing  operators  using  aircraft  in 
private  charter  operations  with  a 
maximum  certificated  takeoff  weight  of 
95,000  pounds  or  more. 

Burden:  TSA  does  not  currently  have 
concise  data  on  which  aircraft  operators 
have  aircraft  in  private  charter 
operations  with  a  certificated  takeoff 
weight  of  95,000  pounds  or  more.  TSA 
estimates  that  there  are  approximately 
25  operators  currently  operating  under 
14  CFR  part  121  (Domestic,  Flag,  and 
Supplemental  Operations)  that  currently 
have  no  program  in  place  and  so  will 
have  a  new  paperwork  burden  under 
this  rule.  In  addition,  TSA  estimates 
that  there  are  approximately  45 
operators  operating  under  14  CFR  part 
121  with  some  portion  of  a  security 
program  with  existing  paperwork 
procedures  in  place  now.  Also,  there  are 
airlines  using  aircraft  with  a  certificated 
takeoff  weight  of  95,000  pounds  or  more 
in  charter  service  and  in  traditional 
commercial  passenger  service.  These 
operators  must  currently  do  screening 
for  commercial  service,  but  will  have  an 
additional  paperwork  burden  by  now 
completing  those  screening  activities  for 
private  charters.  It  is  very  difficult  for 
TSA  to  determine  what  this  new 
paperwork  burden  will  be  for  these 
operators.  Accordingly,  TSA  will 
calciilate  the  paperwork  burden  using 
estimates  assuming  that  70  aircraft 
operators  will  be  subject  to  this  rule. 
Thus,  these  assiunptions  will 
overestimate  the  overall  burden.  In 
addition,  TSA  assumes  no  change  in  the 
nimiber  of  aircraft  operators  over  the 
next  10  years.  Without  this  simplifying 
assimiption,  it  would  be  impossible  to 
estimate  the  total  effects  of  these 
changes  over  the  ten-year  period. 

Each  air  carrier  subject  to  this  rule 
will  need  to  establish  a  program  that 
provides  for:  screening  individuals  and 
accessible  property;  training  all 
employees  with  security-related  duties; 
training  all  security  coordinators  and 
crewmembers;  acknowledging  receipt 
of,  and  distributing  Security  Directives 
and  Information  Circulars;  and 
preparing,  maintaining,  and 


accommodating  modifications  to  a 
security  program.  The  total  ten-year 
paperwork  burden  is  approximately 
6,820  hours  at  a  cost  of  $165,900.  The 
annual  burden  totals  approximately  560 
hours  at  a  cost  of  $11,200. 

TSA  anticipates  that  the  regulated 
entities  will  have  to  purchase  no 
additional  equipment. 

Econoinic  Analyses 

This  rulemaking  has  been  reviewed 
by  the  Office  of  Management  and 
Budget.  It  is  significant  within  the 
meaning  of  the  Executive  Order  and 
DOT'S  policies  and  procedures.  No 
regulatory  analysis  or  evaluation 
accompanies  this  rule.  TSA  has  not 
assessed  whether  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
of  1980,  as  amended.  When  a 
rulemaking  action  does  not  include 
publication  of  a  notice  of  proposed 
rulemaking,  as  is  the  case  in  this 
proceeding,  economic  assessments  are 
not  required  for  the  final  rule.  TSA 
recognizes  that  this  rule  may  impose 
costs  on  some  affected  operators.  These 
costs  will  stem  from  developing  and 
implementing  screening  procedures  and 
other  secmity  measiues.  However,  given 
the  ciirrent  security  threat,  TSA  believes 
it  is  necessary  to  require  these  enhanced 
security  measures.  TSA  will  assess  the 
costs  and  benefits  of  the  rule  as  soon  as 
possible  and  include  the  analysis  in  the 
docket  of  this  matter. 

Executive  Order  13132,  Federalism 

TSA  has  examined  this  rule  under  the 
principles  and  criteria  of  Executive 
Order  13132,  Federalism.  TSA  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  this 
final  rule  does  not  have  federalism 
implications. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety  and  security, 
are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  The  TSA  has 
assessed  the  potential  effect  of  this 
amendment  and  has  determined  that  it 


will  impose  the  same  costs  on  domestic 
and  international  entities  and  thus  has 
a  neutral  trade  impact. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22,  1995  is  intended  to 
curb  the  practice  of  imposing  unfunded 
Federal  mandates  on  State,  local,  and 
tribal  governments.  Title  H  of  the  Act 
requires  each  Federal  agency  to  prepare 
a  written  statement  that  assesses  the 
effect  of  any  Federal  mandate  found  in 
a  rulemaking  action  that  may  result  in 
an  expenditure  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector.  Such  a  mandate  is 
identified  as  a  "significant  regulatory 
action." 

The  Act  does  not  apply  to  a  regulatory 
action  in  which  no  notice  of  proposed 
rulemaking  is  published,  as  is  the  case 
in  this  proceeding.  Accordingly,  TSA 
has  not  prepared  a  statement  under  the 
Act. 

Environmental  Analysis 

TSA  has  reviewed  this  action  for 
purposes  of  the  National  Environmental 
Review  Policy  Act  of  1969  (NEPA)  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  will  not  have  a 
significant  effect  on  the  human 
environment. 

Energy  Impact 

The  energy  impact  of  this  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  this  rule  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Sub|ects 

49  CFR  Part  1540 

Air  carriers,  Aircraft,  Airports,  Law 
enforcement  officers.  Reporting  and 
recordkeeping  requirements,  Secmity 
measiues. 

49  CFR  Part  1544 

Air  carriers.  Aircraft,  Aviation  safety, 
Freight  forwarders.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

The  Amendments 

For  the  reasons  stated  in  the 
preamble,  the  Transportation  Security 
Administration  amends  49  CFR  chapter 
XII  as  follows: 
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i  PART  1 540— CI  VIL  AVIATION 
SECURITY:  GENERAL  RULES 

1.  The  authority  citation  for  part  1540 
continues  to  read  as  follows: 

Authority:  49  U.S.C  114,  5102,  40119, 
44901-44907,  44913-44914.  44916-44918, 
44935-44936,  44942,  46105. 

I   2.  Section  1540.107  is  revised  to  read 
as  follows: 

1  §1540.107    Submission  to  screening  and 
I  inspection. 

No  individual  may  enter  a  sterile  area 
or  board  an  aircraft  without  submitting 
to  the  screening  and  inspection  of  his  or 
her  person  and  accessible  property  in 
accordance  with  the  procedures  being 
applied  to  control  access  to  that  area  or 
'■  aircraft  under  this  subchapter. 

I   3.  In  §  1 540. 1 1 1 ,  paragraph  (a) 
I  Introductory  text  is  republished  and 
I  paragraph  (a)(1)  is  revised  to  read  as 
:  follows: 

:  §  1540.1 1 1     Carriage  of  weapons, 
explosives,  and  incendiaries  by  individuals. 

(a)  On  an  individual's  person  or 
I  accessible  property — prohibitions. 
I  Except  as  provided  in  paragraph  (b)  of 
I  this  section,  an  individual  may  not  have 
j  a  weapon,  explosive,  or  incendiary,  on 
or  about  the  individual's  person  or 
accessible  property — 

(1)  When  performance  has  begun  of 
the  inspection  of  the  individual's  person 
or  accessible  property  before  entering  a 
sterile  area,  or  before  boarding  an 
aircraft  for  which  screening  is 
conducted  under  §  1544.201  or 
1546.201  of  this  chapter; 


PART  1544— AIRCRAFT  OPERATOR 
SECURITY:  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS 

4.  The  authority  citation  for  part  1544 
continues  to  read  as  follows: 

!      Authority:  49  U.S.C  114.  5103.  40119, 
!  44901-44905.  44907.  44913^4914,  44916- 
!  44918,  44932.  44935-44936,  44942,  46105. 

5.  Section  1544.101(f)  is  revised  to 
read  as  follows: 

§  1 544.1 01    Adoption  and  implementation. 

***** 

I    (f)  Private  charter  program.  (1)  In 
addition  to  paragraph  (d)  of  this  section, 
if  applicable,  each  aircraft  operator  must 
carry  out  §§  1544.201,  1544.207, 
1544.209,  1544.211,  1544.215,  1544.217. 
1544.219.  1544.225.  1544.229.  1544.230, 
1544.233.  1544.235,  1544.303,  and 
1544.305,  and  subpart  E  of  this  part  and 
must  adopt  and  carry  out  a  security 
program  that  meets  the  applicable 
requirements  of  §  1544.103  for  each 


private  charter  passenger  operation  in 
which — 

(i)  The  passengers  are  enplaned  from 
or  deplaned  into  a  sterile  area;  or 

(ii)  The  aircraft  has  a  maximum 
certificated  takeoff  weight  of  95,000 
pounds  or  more,  and  is  not  a 
government  charter  under  paragraph  (2) 
of  the  definition  of  private  charter  in 
§  1540.5  of  this  chapter. 

(2)  The  Under  Secretary  may 
authorize  alternate  procedures  under 
paragraph  (f)(1)  of  this  section  as 
appropriate. 
***** 

Issued  in  Washington,  DC,  on  )une  12. 
2002. 

John  W.  Magaw, 
Under  Secretary. 

(FR  Doc.  02-15490  Filed  6-18-02:  8:45  am) 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
061402B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Yeliowfin  Sole  by 
Vessels  Using  Trawl  Gear  in  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  closing  directed 
fishing  for  yeliowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  third  seasonal 
apportionment  of  the  2002  Pacific 
halibut  bycatch  allowance  specified  for 
the  yeliowfin  sole  fishery  category. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  June  15,  2002,  until  1200 
hrs,  A.l.t.,  June  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 


Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  third  seasonal  apportionment  of 
the  2002  halibut  bycatch  allowance 
specified  for  the  BSAI  trawl  yeliowfin 
sole  fishery  category,  which  is  defined 
at  §.679.21(e)(3)(iv)(B)(l).  is  49  meUic 
tons  (67  FR  956,  January  8,  2002). 

In  accordance  with  §679. 21(e)(7)(v),. 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  third  seasonal 
apportionment  of  the  2002  halibut 
bycatch  allowance  specified  for  the 
yeliowfin  sole  fishery  in  the  BSAI  has 
been  caught.  Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 
for  yeliowfin  sole  by  vessels  using  trawl 
gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
ft-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  avoid 
exceeding  the  third  seasonal 
apportionment  of  the  halibut  bycatch 
allowance  for  yeliowfin  sole  fishery 
category  in  the  BSAI  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 
public  comment  pursuant  to  the 
authority  set  forth  at  5  U.S.C.  553(b)(B). 
These  procedures  are  unnecessary  and 
contrary  to  the  public  interest  because 
the  need  to  implement  these  measures 
in  a  timely  fashion  to  avoid  exceeding 
the  third  seasonal  apportionment  of  the 
halibut  bycatch  allowance  for  yeliowfin 
sole  fishery  category  in  the  BSAI 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d)(3).  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  lune  14.  2002. 
|ohn  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Sen-ice. 
|FR  Doc.  02-15463  Filed  6-14-02:  3:18  pml 
BILUNG  CODE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NH^30-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  777  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  for  cracking  of  the  floor 
beam  structure  located  at  body  station 
246;  and  repair,  if  necessary.  This  action 
is  necessary  to  find  and  fix  such 
cracking,  which  could  extend  and  sever 
the  floor  beam,  resulting  in  rapid 
depressurization  of  the  airplane  and 
consequent  collapse  of  the  floor 
structure.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  5,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
30-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcoinment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-30-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2772;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-30-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-30-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  numerous 
reports  of  fatigue  cracking  of  the  floor 
beam  structure  located  at  body  station 
(BS)  246  on  several  Boeing  Model  777 
series  airplanes.  Investigation  revealed 
that  the  fatigue  is  caused  by  high 
bending  stresses  in  the  forward  and  aft 
directions  of  the  BS  246  floor  beam 
during  flight.  The  high  stress  is  due  to 
the  temperature  difference  between  the 
fuselage  skin  and  the  floor  structure, 
which  results  in  contraction  of  the 
fuselage  skin  and  subsequent  cracking 
of  the  floor  structure.  Additionally, 
cracked  stiffeners  and  mid-chord 
cracking  of  the  left  and/or  right  body 
line  (BL)  38.5  were  found.  Several  web 
cracks  were  also  found  at  left  and  right 
BL  32.5.  Such  cracking  could  extend 
and  sever  the  floor  beam,  resulting  in 
rapid  depressurization  of  the  airplane 
and  consequent  collapse  of  the  floor 
structure. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  777-53-0031, 
dated  October  26,  2000,  which  describes 
procedures  for  a  detailed  inspection  for 
cracking  of  the  floor  beam  structure 
located  at  BS  246.  The  inspection 
includes  the  floor  beam  clips,  stiffeners, 
webs,  and  chords.  The  service  bulletin 
also  describes  procedures  for  a  low 
frequency  eddy  current  (LFEC) 
inspection  for  cracking  of  the  upper 
flange  of  the  mid-chord  at  left  and  right 
BL  38.5.  As  an  alternative  to  the  LFEC 
inspection,  the  service  bulletin  allows 
for  a  detailed  inspection  of  those  areas. 
The  alternative  inspection  necessitates 
removal  of  certain  equipment  and  floor 
panels  installed  on  the  aft  side  of  the  BS 
246  floor  beam  for  access.  If  cracking  is 
found,  the  service  bulletin  describes 
procedures  for  repair,  as  specified  in  the 
Boeing  Model  777  Structural  Repair 
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Manual.  The  service  bulletin  also 
Specifies  obtaining  repair  data  irom 
Boeing  for  certain  cracking. 
Wccomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
Intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
k>roposed  Rule 

I    Since  an  unsafe  condition  has  been 
jidentified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
Hype  design,  the  proposed  AD  would 
Require  accomplishment  of  the  actions 
Specified  in  the  service  bulletin 
described  previously,  except  as 
jdiscussed  below. 

bifiference  Between  This  Proposed  AD 
and  the  Service  Bulletin 

I    Although  the  service  bulletin 
Ispecifies  that  the  manufacturer  may  be 
jcontacted  for  disposition  of  certain 
Kpairs/inspection  procedures,  this 
Iproposed  AD  would  require  such 
repairs/inspection  procedures  to  be 
jaccomplished  per  a  method  approved 
py  the  FAA,  or  per  data  meeting  the 
jtype  certification  basis  of  the  airplane 
iapproved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
[Manager,  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

rterim  Action 
This  is  considered  to  be  interim 
iaction.  The  manufacturer  has  advised 
Ithat  it  currently  is  developing  a 
jmodification  to  address  the  unsafe 
condition  that  will  reduce  or  eliminate 
the  need  for  the  requirement  imposed 
m  this  proposed  AD.  Once  this 
jmodification  is  developed,  approved, 
land  available,  the  FAA  may  consider 
jadditional  rulemaking. 

Cost  Impact 

j    There  are  approximately  184 
[airplanes  of  the  affected  design  in  the 
Iworldwide  fleet.  The  FAA  estimates  that 
i81  airplanes  of  U.S.  registry  would  be 
{affected  by  this  proposed  AD,  that  it 
Iwould  take  approximately  1  work  hour 
{per  airplane  to  accomplish  the  proposed 
{inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
i inspections  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $4,860,  or 
$60  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 


cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I   ' 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-30-AD. 

Applicability:  All  Model  777  series 
airplanes.  certifiGated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  allei^d,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  the  floor  beam 
structure  located  at  body  station  (BS)  246, 
which  could  extend  and  sever  the  floor  beam, 
resulting  in  rapid  depressurization  of  the 
airplane  and  consequent  collapse  of  the  floor 
structure,  accomplish  the  following: 

Repetitive  Inspections 

(a)  Within  2,500  flight  cycles  or  5.000  flight 
hours  after  the  effective  date  of  this  AD. 
whichever  is  first:  Do  the  inspections  for 
cracking  of  the  floor  beam  structure  located 
at  BS  246  as  specified  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD,  per  Boeing  Service 
Bulletin  777-53-0031.  dated  October  26, 
2000.  Repeat  the  inspections  every  2.500 
flight  cycles  or  5.000  flight  hours,  whichever 
is  first. 

(1)  Do  a  detailed  inspection  for  cracking  of 
the  floor  beam  structure  (including  floor 
beam  clips,  stiffeners,  webs,  and  chords) 
located  at  BS  246. 

(2)  Do  a  low  frequency  eddy  current  (LFEC) 
inspection  for  cracking  of  the  upper  flange  of 
the  mid-chord  at  left  and  right  body  lines 
38.5:  As  an  alternative  to  the  LFEC 
inspection  a  detailed  inspection  of  this  area 
may  be  done,  provided  thai  removal  of 
certain  equipment  and  floor  panels  installed 
on  the  aft  side  of  the  BS  246  floor  beam  is 
done  to  obtain  access. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repair 

(b)  If  any  crack  is  found  during  any 
inspection  per  paragraph  (a)  of  this  AD: 
Before  further  flight,  repair  per  Boeing 
Service  Bulletin  777-53-0031.  dated  October 
26,  2000:  except  where  the  service  bulletin 
specifies  to  contact  Boeing  for  disposition  of 
certain  repairs,  repair  per  a  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 
Office  (ACO).  FAA;  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  as  required  by  this  paragraph, 


41642 


Federal  Register / Vol.  67,  No.  118 /Wednesday,  June  19,  2002 / Proposed  Rules 


the  approval  must  specifically  reference  this 
AD. 

Note  3:  There  is  no  terminating  action 
currently  available  for  the  repetitive 
inspections  required  by  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  12, 
2002. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15368  Filed  6-18-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  312 

[Dockat  No.  OOM-1663] 

RIN  0910-AA61 

Investigational  New  Drugs:  Export 
Requirements  for  Unapproved  New 
Drug  Products 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  on  the  exportation 
of  investigational  new  drugs,  including 
biological  products.  The  proposed  rule 
would  provide  four  different 
mechanisms  for  exporting  an 
investigational  new  drug  product.  These 
provisions  would  implement  changes  in 
FDA's  export  authority  resulting  from 
the  FDA  Export  Reform  and 
Enhancement  Act  of  1996,  and  they 
would  also  simplify  the  existing 
requirements  for  exports  of 
investigational  new  drugs. 


DATES:  Submit  written  or  electronic 
comments  by  September  17,  2002. 
Submit  written  comments  on  the 
information  collection  requirements  by 
July  19,  2002. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20502,  Attn:  Stuart 
Shapiro. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  L.  Chao,  Office  of  Policy, 
Planning,  and  Legislation  (HF-23),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3380. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Current  FDA  regulations  at  §  312.110 
(21  CFR  312.110)  require  any  person 
who  intends  to  export  an  unapproved 
new  drug  product  for  use  in  a  clinical 
investigation  either  to  have  an 
investigational  new  drug  application 
(IND)  or  to  submit  a  written  request  to 
FDA.- The  written  request  must  provide 
sufficient  information  about  the  drug  to 
satisfy  FDA  that  the  drug  is  appropriate 
for  investigational  use  in  humans,  that 
the  drug  will  be  used  for  investigational 
purposes  only,  and  that  the  drug  may  be 
legally  used  by  the  consignee  in  the 
importing  country  for  the  proposed 
investigational  use  (see 
§  312.110(b)(2)(i)).  The  request  must 
also  specify  the  quantity  of  the  drug  to 
be  shipped  and  the  frequency  of 
expected  shipments  (§312.110(b)(2)(i)). 
If  FDA  authorizes  exportation  of  the 
drug,  it  notifies  the  government  of  the 
importing  country  (§  312.110(b)(2)(i)). 
Similar  procedures  exist  for  export 
requests  made  by  foreign  governments 
(see  §  312.1 10(b)(2)(ii)).  Section 
312.110(b)(3)  stales  that  the 
requirements  in  paragraph  (b)  apply 
only  where  the  drug  is  to  be  used  for  the 
purpose  of  a  clinical  investigation. 
Section  312.11 0(b)(4)  states  that  the 
requirements  in  paragraph  (b)  do  not 
apply  to  the  exports  of  new  drugs 
approved  or  authorized  for  export  under 
section  802  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
382)  or  section  351(h)(1)(A)  of  the 
Public  Health  Service  Act. 

The  program  for  exporting 
investigational  new  drugs  is  commonly 


known  as  the  "312  program"  because 
the  regulation  pertaining  to  the  program 
is  located  in  part  312  (21  CFR  part  312). 
Between  fiscal  years  1994  and  1997, 
FDA  received  nearly  1 ,800  export 
requests  under  the  312  program.  Very 
few  requests  (less  than  1  percent) 
presented  any  safety,  quality,  or  other 
public  health  concerns. 

In  1996,  the  President  signed  into  law 
amendments  to  the  act  that  changed  the 
export  requirements  for  certain  drugs, 
biologies,  and  devices  that  may  not  be 
marketed  or  sold  in  the  United  States. 
These  amendments,  known  as  the  FDA 
Export  Reform  and  Enhancement  Act  of 
1996  (Pubhc  Law  104-134,  amended  by 
Public  Law  104-180),  created,  among 
other  things,  two  new  provisions  that 
affect  the  exportation  of  investigational 
drug  products.  One  provision,  now 
section  802(b)(1)(A)  of  the  act, 
authorizes  exportation  of  an 
unapproved  new  drug  to  any  country  if 
that  drug  has  valid  marketing 
authorization  by  the  appropriate 
authority  in  Australia,  Canada,  Israel, 
Japan,  New  Zealand,  Switzerland,  South 
Africa,  the  European  Union  (EU),  or  a 
country  in  the  European  Economic  Area 
(EEA)  and  certain  other  requirements 
are  met.  These  countries  are  listed  in 
section  802(b)(l)(A)(i)  and  (b)(l)(A)(ii) 
of  the  act  and  are  sometimes  referred  to 
as  the  "listed  coimtries."  Currently,  the 
EU  coimtries  are  Austria.  Belgium, 
Denmark,  Germany,  Greece,  Finland, 
France,  freland,  Italy,  Luxembourg,  the 
Netherlands,  Portugal,  Spain,  Sweden, 
and  the  United  Kingdom.  The  EEA 
countries  are  the  EU  cotmtries,  and 
Iceland,  Liechtenstein,  and  Norway.  The 
list  of  coimtries  in  section 
802(b)(l)(A)(i)  of  the  act  will  expand 
automatically  if  any  country  accedes  to 
the  EU  or  becomes  a  member  of  the 
EEA.  Exports  under  section  802(b)(1)(A) 
of  the  act  can  encompass  exportation  of 
an  unapproved  new  drug  product  for 
investigational  use  in  a  foreign  country 
if  the  exported  drug  product  has 
marketing  authorization  in  any  listed 
country  and  the  relevant  statutory 
requirements  are  met.  Exports  under 
section  802(b)(1)(A)  of  the  act  do  not 
require  prior  FDA  authorization. 

The  second  provision,  now  section 
802(c)  of  the  act,  permits  exportation  of 
unapproved  new  drugs  (including 
biological  products)  intended  for 
investigational  use  to  any  listed  country 
in  accordance  with  the  laws  of  that 
country.  Exports  of  drugs  to  the  listed 
countries  under  section  802(c)  of  the  act 
do  not  require  prior  FDA  authorization 
and  are  exempt  from  regulation  under 
section  505(i)  of  the  act  (21  U.S.C. 
355(i)). 
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All  drug  products  exported  under 
section  802  of  the  act  are,  however, 
subject  to  certain  general  requirements. 
Section  802(f)  of  the  act  prohibits  export 
if  the  unapproved  new  drug:  (1)  Is  not 
manufactured,  processed,  packaged,  and 
held  in  substantial  conformity  with 
current  good  manufacturing  practice 
requirements;  (2)  is  adulterated  under 
certain  provisions  of  section  501  of  the 
act  (21  U.S.C.  351);  (3)  does  not  comply 
Iwith  section  801(e)(1)  of  the  act  (21 
JU.S.C.  381(e)(1)),  which  requires  that 
I  the  exported  product  be  intended  for 
export,  meet  the  foreign  purchaser's 
: specifications,  not  be  in  conflict  with 
jthe  laws  in  the  importing  country,  be 
'labeled  on  the  outside  of  the  shipping 
package  that  the  products  are  intended 
for  export,  and  not  be  sold  or  offered  for 
sale  in  the  United  States;  (4)  is  the 
:  subject  of  a  determination  by  FDA  that 
the  probability  of  reimportation  of  the 
exported  drug  would  present  an 
I  imminent  hazard  to  the  public  health 
;and  safety  of  the  United  States;  (5) 
presents  an  imminent  hazard  to  the 
I  public  health  of  the  foreign  country;  (6) 
{fails  to  comply  with  labeling 
{requirements  in  the  country  receiving 
the  exported  drug;  or  (7)  is  not 
promoted  in  accordance  with  labeling 
requirements  in  the  importing  country 
land,  where  applicable,  in  the  listed 
[country  in  which  the  drug  has  valid 
marketing  authorization.  Section  802(g) 
I  of  the  act  also  imposes  certain 
[recordkeeping  and  notification 
obligations  on  drugs  exported  under 
section  802  of  the  act;  these 
^recordkeeping  and  notification 
I  obligations  were  the  subject  of  a  final 
jrule  that  appeared  in  the  Federal 
iRegister  of  December  19,  2001  (66  FR 
165429). 

i    The  new  export  provisions  in  section 
1802  of  the  act  have  significantly  reduced 
[the  number  of  requests  under  the  312 
program  from  an  annual  average  of  570 
requests  to  100  requests.  This  proposed 
irule  would  conform  the  present 
regulation  to  the  provisions  of,  and 
would  be  consistent  with,  the  FDA 
Export  Reform  and  Enhancement  Act  of 
1996. 

n.  Description  of  the  Proposed  Rule 

The  proposed  rule  would  amend 
§312.110  to  provide  four  mechanisms 
for  exporting  investigational  new  drugs, 
eliminate  unnecessary  language  in  the 
current  regulation,  and  streamline  the 
export  requirements  for  the  "312 
program."  The  proposed  rule  would  not 
contain  any  new  recordkeeping 
requirements  because  such  records 
would  already  be  required  under 
§  312.57  or  the  final  export  notification 
and  recordkeeping  rule  that  appeared  in 


the  Federal  Register  of  December  19, 
2001  (66  FR  65429). 

Proposed  §  312.110(b)(1)  would 
represent  the  first  mechanism  for 
exporting  an  investigational  new  drug 
and  would  apply  if  the  foreign  clinical 
investigation  is  to  be  done  under  an 
IND.  Exports  under  proposed 
§  312.110(b)(1)  could  be  made  to  any 
foreign  country.  Proposed 
§  312.110(b)(1)  would  provide  that  an 
investigational  new  drug  may  be 
exported  from  the  United  States  if  an 
IND  is  in  effect  for  the  drug  under 
§  312.40,  the  drug  complies  with  the 
laws  of  the  country  to  which  it  is  being 
exported,  and  each  person  who  receives 
the  drug  is  an  investigator  in  a  study 
submitted  to  and  allowed  to  proceed 
under  the  IND.  This  is  similar  to  current 
§  312.110(b)  although  it  would 
expressly,  rather  than  implicitly,  require 
the  exported  drug  to  comply  with  the 
laws  of  the  foreign  country. 

Drugs  that  are  the  subject  of  an  IND 
may  be  exported  to  any  country  in  the 
world  if  the  export  is  for  the  purpose  of 
conducting  an  investigation  in  the 
importing  foreign  country.  The  agency 
reiterates  that  the  requirements  in 
proposed  §  312.110(b)(1)  would  apply 
only  if  the  foreign  clinical  investigation 
is  to  be  done  under  an  IND. 

Proposed  §  312.110(b)(2)  would 
represent  the  second  mechanism  for 
investigational  new  drug  exports  and 
would  implement  section  802(b)(1)  of 
the  act  with  respect  to  exports  of 
unapproved  new  drugs  for 
investigational  use.  Under  the  proposal, 
if  a  drug  product  that  is  not  approved 
for  use  in  the  United  States  has  valid 
marketing  authorization  in  Australia, 
Canada,  Israel,  Japan,  New  Zealand, 
Switzerland,  South  Africa,  or  in  any 
country  in  the  EU  or  the  EEA,  the  drug 
may  be  exported  for  any  use,  including 
investigational  use,  to  any  country, 
provided  that  the  export  complies  with 
all  applicable  requirements  pertaining 
to  exports.  Prior  FDA  approval  to  export 
the  drug  would  not  be  required.  The 
proposal  also  would  not  require  the 
drug  to  be  the  subject  of  an  IND,  but 
would  not  preclude  the  exporter  from 
obtaining  an  IND  if  it  chose  to  submit 
an  IND  to  the  agency.  The  exporter  and 
the  exported  products,  however,  would 
have  to  comply  with  the  foreign 
country's  laws  and  with  requirements  in 
section  802(f)  and  (g)  of  the  act. 
Recordkeeping  requirements  are  the 
subject  of  §  1.101,  which  was  published 
in  the  Federal  Register  of  December  19, 
2001. 

Proposed  §  312.110(b)(3),  the  third 
mechanism  for  investigational  new  drug 
exports,  would  implement  section 
802(c)  of  the  act  with  respect  to  exports 


of  unapproved  new  drugs  for 
investigational  use.  In  brief,  if  an 
unapproved  drug  is  to  be  exported  for 
investigational  use  to  any  listed  country 
in  accordance  with  the  laws  of  that 
country,  then  no  prior  FDA 
authorization  would  be  required.  Export 
of  a  drug  for  investigational  use  under 
proposed  §  312.110(b)(3)  would  have  to 
comply  with  the  foreign  country's  laws 
and  the  applicable  provisions  in  section 
802(c),  (f),  and  (g)  of  the  act. 
Recordkeeping  requirements,  as  stated 
earlier,  were  the  subject  of  §  1.101 
which  was  published  in  the  Federal 
Rej^ster  of  December  19,  2001. 

fUh  anticipates  that  most 
investigational  new  drugs  would  be 
exported  under  proposed 
§  312.110(b)(3),  because  the  agency's 
experience  indicates  that  most 
investigational  new  drugs  are  exported 
to  the  listed  countries. 

FDA  interprets  section  802(c)  of  the 
act,  and  proposed  §  312.110(b)(3).  to 
permit  exportation  of  investigational 
new  drugs  to  the  listed  countries,  but 
not  to  permit  the  transshipment  of 
investigational  new  drugs  to  nonlisted 
countries.  ("Transshipment"  refers  to 
the  practice  of  shipping  a  product  to  a 
country  from  which  it  will  later  be 
shipped  to  another  country.)  The  agency 
is  aware  that  some  firms  have 
interpreted  section  802(c)  of  the  act  as 
permitting  transshipment  to  unlisted 
countries;  section  802(c]  of  the  act  is 
silent  with  respect  to  transshipment, 
however,  and  a  more  reasonable 
interpretation  is  that  the  provision  does 
not  allow  transshipments.  Interpreting 
section  802(c)  of  the  act  to  allow 
transshipment  would"  be  inconsistent 
with  FDA's  traditional  practice  under 
§  312.110;  would  presume,  in  the 
absence  of  any  supporting  language  in 
the  statute  or  its  legislative  history,  that 
the  listed  countries  may  serve  as  mere 
transfer  points  or  conduits  for 
investigational  new  drugs  and  devices 
destined  for  unlisted  countries;  and 
would  make  the  limitation  to  the  listed 
countries  in  section  802(c)  of  the  act 
virtually  meaningless. 

FDA,  however,  interprets  section 
802(c)  of  the  act  as  permitting 
investigational  new  drugs  to  be  sent  to 
principal  investigators  in  a  listed 
country  who  use  the  investigational  new 
drug  in  an  unlisted  country  if  the 
principal  investigator  conducts  the 
clinical  investigations  in  accordance 
with  the  requirements  of  both  the  listed 
country  and  the  unlisted  country  where 
the  investigation  is  conducted.  For 
example,  if  firm  A  exported  an 
investigational  new  drug  to  principal 
investigator  X  in  Norway  (a  listed 
country),  section  802(c)  of  the  act  would 
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permit  exportation  to  proceed  without 
prior  FDA  authorization  so  long  as  firm 
A  and  the  exported  drug  met  all  other 
statutory  conditions  pertaining  to  the 
exportation.  Principal  investigator  X 
could  then  administer  the 
investigational  new  drug  in  an  unlisted 
country  so  long  as  principal  investigator 
X  conducts  the  clinical  investigation  in 
accordance  with  Norwegian 
requirements  and  any  requirements  in 
the  unlisted  country  where  the 
investigational  new  drug  is 
administered. 

If  the  drug  presents  an  imminent 
hazard  to  the  public  health  or  safety  of 
the  foreign  country,  fails  to  comply  with 
labeling  requirements,  or  is  not 
promoted  in  accordance  with  labeling  ^ 
requirements,  section  802(f)  of  the  act 
requires  the  agency  to  consult  with  the 
appropriate  public  health  official  in  the 
foreign  country.  Section  802(g)  of  the  act 
requires  exporters  to  maintain  records  of 
all  drugs  exported  under  section  802  of 
the  act.  This  provision  of  the  act  allows 
enforcement  of  section  802  of  the  act 
because  it  provides  FDA  with  a  means 
to  determine  what  drugs  have  been 
exported  under  section  802  of  the  act 
and  where  the  drugs  were  sent. 
Consequently,  although  proposed 
§  312.110(b)(3)  would  not  require  firms 
to  submit  reports  to  the  agency 
concerning  exported  drugs,  it  would, 
consistent  with  section  802  of  the  act, 
require  firms  to  maintain  records 
documenting  their  compliance  with 
section  802(c)  and  (f)  of  the  act.  In  the 
Federal  Register  of  December  19.  2001 
(66  FR  65429),  FDA  pubhshed  a  final 
rule  concerning  the  recordkeeping  and 
notification  requirements  for  products 
exported  imder  sections  801(e)  and  802 
of  the  act  and  section  351(h)  of  the 
Public  Health  Service  Act;  the 
recordkeeping  and  notification 
requirements  vkill  be  codified  in  a  new 
§1.101. 

Additionally,  proposed 
§  312.110(b)(3)  would  provide  that 
ex(torts  of  drugs  that  are  not  under  an 
IND  to  the  listed  countries  for 
investigational  use  under  section  802(c) 
of  the  act  do  not  have  to  comply  with 
the  labeling  requirement  in  §  312.6(a). 
Section  312.6(a)  requires  that  the 
immediate  package  for  an 
investigational  new  drug  bear  the 
following  statement:  "Caution:  New 
Drug-Limited  by  Federal  (or  United 
States)  law  to  investigational  use."  In 
response  to  industry  concerns,  FDA  is 
proposing  to  exempt  unapproved  new 
drugs  exported  under  section  802(c)  of 
the  act  and  that  are  not  under  an  IND 
fi-om  the  label  statement  requirement  in 
§  312.6(a).  The  industry  expressed 
concerns  in  response  to  a  preliminary. 


informal  FDA  interpretation  shortly 
after  enactment  of  the  FDA  Export 
Reform  and  Enhancement  Act  of  1996 
indicating  that  all  unapproved  new 
drugs  exported  for  investigational  use 
under  section  802(c)  of  the  act  should 
carry  the  label  statement  provided  in 
§  312.6(a).  After  careful  consideration, 
FDA  has  decided  that  drugs  exported 
under  section  802(c)  of  the  act  that  are 
not  under  an  IND  should  be  exempted 
from  the  label  statement  in  §  312.6(a). 
FDA  is  proposing  the  exemption 
because  the  principal  authority  for 
§  312.6  is  section  505(i)  of  the  act,  but 
section  802©  of  the  act  expressly 
declares  that  exports  imder  section 
802©  of  the  act  are  not  subject  to  the 
requirements  in  section  505(i)  of  the  act. 
An  investigational  new  drug  exported 
imder  an  IND,  however,  would  continue 
to  be  subject  to  the  label  requirement  as 
the  investigational  new  drug  remains 
subject  to  section  505(i)  of  the  act  by 
virtue  of  the  IND. 

Proposed  §312.1 10(b)(4)  would 
represent  the  fourth  mechanism  for 
exporting  an  investigational  new  drug 
and  would  pertain  to  imapproved  new 
drugs  exported  to  any  country  for 
investigational  use  without  an  IND, 
although  the  agency  anticipates  that  the 
provision  would  be  used  by  persons 
who  intend  to  export  a  drug  for 
investigational  use  to  countries  that  are 
not  listed  in  section  802  of  the  act  and 
proposed  §  312.110(b)(2).  Proposed 
§  312.110(b)(4)  would  streamline  the 
requirements  for  the  312  program  by 
eliminating  the  requirement  of  prior 
FDA  authorization.  Instead,  the 
proposal  would  require  a  person  seeking 
to  export  an  unapproved  new  drug  for 
investigational  use  without  an  IND  to 
send  a  written  certification  to  FDA.  The 
certification  would  be  submitted  at  the 
time  the  drug  is  first  exported  and 
would  describe  the  drug  being  exported 
(i.e.,  trade  name  (if  any),  generic  name, 
and  dosage  form),  identify  the  country 
or  coimtries  to  which  it  is  being 
exported,  and  affirm  that: 

•  The  drug  is  intended  for  export;' 


'This  requirement  would  be  consistent  with  a 
decision  by  the  United  States  Court  of  Appeals  for 
the  Fourth  Circuit  in  United  States  \.Kanasco,  Ltd., 
123  F.3d  209  (4th  Cir.  1997),  in  which  a  firm  sought 
to  claim  that  drugs  that  were  not  manufactured  in 
accordance  with  good  manufacturing  practices 
(GMPs)  were  nevertheless  exempt  from  the  GMP 
requirements  because  they  were  intended  for 
export.  However,  the  firm  did  not  have  a  foreign 
purchaser  for  the  drug  and  could  not  identify  a 
specific  foreign  country  to  which  the  drug  would 
be  exported:  instead,  it  argued  that  it  could  find  a 
foreign  purchaser  at  a  future  date  and  that  the  drugs 
met  the  requirements  of  unnamed  and  unspecified 
foreign  countries.  The  Court  of  Appeals  rejected  the 
arguments  that  the  drug  was  intended  for  export, 
stating  that  the  firm's  argument  "would  create  an 


•  The  drug  is  intended  for 
investigational  use  in  a  foreign  country; 

•  The  drug  meets  the  foreign 
purchaser's  or  consignee's 
specifications; 

•  The  drug  is  not  in  conflict  with  the 
importing  country's  laws; 

•  The  outer  shipping  package  is 
labeled  to  show  that  the  package  is 
intended  for  export  from  the  United 
States; 

•  The  drug  is  not  sold  or  offered  for 
sale  in  the  United  States; 

•  The  clinical  investigation  will  be 
conducted  in  accordance  with 
§312.120; 

•  The  drug  is  manufactured, 
processed,  packaged,  and  held  in 
substantial  conformity  with  current 
good  manufacturing  practices; 

•  The  drug  is  not  adulterated  within 
the  meaning  of  section  501(a)(1), 
(a)(2)(A),  (a)(3),  (c),  or  (d)  of  the  act;^ 

•  "The  drug  does  not  present  an 
imminent  hazard  to  public  health,  either 
in  the  United  States  if  the  drug  were  to 
be  reimported  or  in  the  foreign  country; 

•  The  drug  is  labeled  in  accordance 
with  the  foreign  country's  laws;  and 

•  The  drug  is  promoted  in  accordance 
with  its  labeling. 

In  short,  the  certification  in  proposed 
§  312.110(b)(4)  would  combine  the 
statutory  requirements  at  sections 
801(e)(1)  and  802(f)  of  the  act  with  the 
requirements  of  informed  consent  and 
the  use  of  qualified  clinical  investigators 
at  section  505(i)  of  the  act.  This 
approach  is  intended  to  accomplish 
several  goals. 

First,  because  the  agency's  experience 
with  the  312  program  indicates  that  very 
few  investigational  new  drug  exports 
under  the  existing  program  raise  any 
safety,  quality,  or  other  public  health 
concerns,  the  certification  would 
eliminate  the  requirement  of  prior  FDA 
authorization  of  a  request  to  export  a 
drug  for  investigational  use.  Instead,  a 
certification  would  be  sent  to  FDA's 
Office  of  International  Programs 
(formerly  the  Office  of  International 
Affairs)  when  the  drug  is  exported. 


unwarranted  escape  hatch  for  violators  of  the  Act" 
(id.  at  page  212). 

^In  brief,  these  sections  of  the  act  state  that  a  drug 
shall  be  deemed  to  be  adulterated  if  it  consists  in 
whole  or  in  part  of  any  filthy,  putrid,  or 
decomposed  substance:  if  it  has  been  prepared, 
packed,  or  held  under  insanitary  conditions 
whereby  it  may  have  been  contaminated  with  filth, 
or  whereby  it  may  have  been  rendered  injurious  to 
health:  if  its  container  is  composed  in  whole  or  in 
part  of  any  poisonous  or  deleterious  substance 
which  may  render  the  contents  injurious  to  health: 
if  the  drug's  strength  differs  from  or  its  purity  or 
quality  falls  below  that  which  it  purports  or  is 
represented  to  possess:  or  if  any  substance  has  been 
mixed  or  packed  with  the  drug  so  es  to  reduce  the 
drug's  quality  or  strength  or  any  substance  has  been 
substituted  in  whole  or  in  part  for  the  drug. 
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Second,  by  requiring  exports  under 
the  312  program  to  comply  with 
requirements  that  are  similar  to  those 
under  sections  801(e)(1)  and  802(f)  of 
the  act,  exports  under  the  312  program 
would  be  subject  to  the  same  minimum 
export  requirements  as  other  exports  of 
unapproved  new  drugs  for 
investigational  use. 

Third,  by  conditioning  exports  to 
unlisted  countries  under  the  312 
program  on  the  conduct  of  clinical 
investigations  in  accordance  with 
§312.120.  the  use  of  investigational  new 
drugs  under  the  312  program  would  be 
clearly  subject  to  internationally 
recognized  requirments  for  clinical 
investigations.  This  aspect  of  the 
proposed  rule  also  reflects  the  fact  that 
section  505(i)  of  the  act,  which 
authorizes  FDA  to  issue  regulations 
pertaining  to  investigational  new  drugs, 
is  the  authority  for  the  312  program.  (In 
contrast,  unapproved  new  drugs 
exported  for  investigational  use  to  listed 
countries  under  section  802(c)  of  the  act 
are  not  subject  to  the  requirements  in 
section  505(i)  of  the  act.) 

Thus,  the  proposed  nile  would 
streamline  the  312  program  by 
eliminating,  in  all  cases,  the 
requirement  of  prior  FDA  authorization 
of  exports.  At  the  same  time,  the 
proposal  would  increase  the  safeguards 
for  exports  under  the  312  program 
through  the  responsibilities  placed  on 
the  sponsor  as  a  result  of  the  required 
certification. 

I    Persons  exporting  investigational  new 
drugs  imder  an  IND  or  under  the  312 
program  should  note  that  section  402  (j) 
of  the  Public  Health  Service  Act  (42 
JU.S.C.  282(j))  directs  the  Secretary  of 
Health  and  Human  Services  to  establish, 
maintain,  and  operate  a  data  bank  of 
infonnation  on  clinical  trials  for  drugs 
for  serious  or  life-threatening  diseases 
And  conditions.  FDA  invites  comment 
on  whether  the  agency  should  make 
available  information  on  clinical  trials 
Involving  investigational  new  drugs 
exported  under  the  312  program. 

Proposed  §312. 110(b)(4)  would  also 
require  the  person  exporting  the 
investigational  new  drug  to  retain 
records  showing  its  compliance  with  the 
provision's  requirements. 

Proposed  §312.110©  would  prohibit 
jexports  under  certain  conditions.  For 
example,  for  drugs  under  an  IND  that 
are  exported  under  proposed 
§  312.110(b)(1),  exportation  would  not 
be  allowed  if  the  IND  were  terminated, 
For  drugs  exported  under  proposed 
§  312.110(b)(2),  (b)(3),  or  (b)(4), 
exportation  would  not  be  allowed  if  the 
requisite  conditions  underlying  or 
jauthorizing  the  exportation  are  no 
longer  met.  For  all  investigational  new 


drugs  exported  under  §  312.110, 
exportation  would  not  be  allowed  if  the 
drug  no  longer  complied  with  the  laws 
of  the  importing  coimtry. 

Currently,  §  312.110(b)(4)  states  that 
the  requirements  in  §  312.110(b)  do  not 
apply  to  the  export  of  new  drugs 
(including  biological  products, 
antibiotic  drugs,  and  insulin)  approved 
or  authorized  for  export  under  section 
802  of  the  act  or  section  351(h)(1)(A)  of 
the  Public  Health  Service  Act.  The 
proposal  would  redesignate 
§  312.110(b)(4)  as  new  §312. 110(d)  and 
revise  the  text  to  state  that  the  export 
requirements  in  §  312.110  do  not  apply 
to  insulin  or  to  antibiotic  drug  products 
exported  for  investigational  use.  This 
provision  would  reflect  section  802(i)  of 
the  act  which  provides  that  insulin  and 
antibiotics  may  be  exported  in 
accordance  with  the  export 
requirements  in  section  801(e)(1)  of  the 
act  without  complying  with  section  802 
of  the  act.  The  proposed  change  would 
also  eliminate  a  potentially  confusing 
and  incorrect  reference  to  new  drugs 
"approved  or  authorized  for  export 
under  section  802  of  the  act  *  *  *  or 
section  351(h)(1)(A)  of  the  Public  Health 
Service  Act"  because  the  proposal  does, 
indeed,  address  exports  of  unapproved 
new  drugs  for  investigational  use  under 
section  802(b)(1)  and  (c)  of  the  act.  Also, 
§  312.110,  and  the  regulations  in  part 
312  generally,  apply  only  to  exports  of 
investigational  new  drugs,  so  there  is  no 
need  for  §  312.110  to  expressly  exclude 
exports  of  unapproved  new  drugs  for 
other,  noninvestigational  uses.  For 
example,  exports  of  unapproved  new 
drugs  for  marketing  purposes  or  exports 
in  anticipation  of  market  authorization 
occur  under  the  authority  in  section  802 
of  the  act,  and  obviously  are  not 
investigational  uses.  As  for  section 
351(h)  of  the  Public  Health  Service  Act, 
it  pertains  to  exports  of  partially 
processed  biological  products  that  are: 
(1)  Not  in  a  form  applicable  to  the 
prevention,  treatment,  or  cure  of 
diseases  or  injuries  oT  man;  (2)  not 
intended  for  sale  in  the  United  States; 
and  (3)  intended  for  further  manufacture 
into  final  dosage  form  outside  the 
United  States.  Thus,  partially  processed 
biological  products  exported  under 
section  351(h)  of  the  Public  Health 
Service  Act  are  not  exported  for 
investigational  use,  so  they  do  not  have 
to  be  mentioned  in  §  312.110.  (FDA  also 
notes  that  the  FDA  Export  Reform  and 
Enhancement  Act  of  1996  revised  and 
renumbered  section  351(h)  of  the  Public 
Health  Service  Act,  and  so  the  revised 
section  no  longer  contains  a  paragraph 
(h)(1)(A).) 

FDA  is  also  proposing  to  amend  the 
authority  citation  for  part  312  to  reflect 


additional  statutory  provisions,  such  as 
sections  801,  802,  803,  and  903  of  the 
act  (21  U.S.C.  381,  382,  383,  and  393), 
that  affect  investigational  new  drug 
exports,  FDA's  international  activities, 
and  rulemaking.  In  addition,  the 
proposal  would  remove  the  existing  text 
at  §  312.110(b)(3);  the  existing  text  states 
that  the  export  requirements  in 
§  312.110(b)  apply  only  where  the  drug 
is  to  be  used  for  the  purpose  of  a  clinical 
investigation.  FDA  is  proposing  to 
delete  this  language  because  the 
proposed  rule  expressly  refers  to  exports 
of  investigational  new  drugs  for  use  in 
clinical  investigations. 

Firms  evaluating  whether  to  export  a 
drug  under  these  provisions  should 
carefully  consider  the  consequences  of 
any  decision.  FDA  notes  that  exports 
under  section  802(b)(1)(A)  and  (c)  of  the 
act  do  not  require  the  exporter  to  be  a 
sponsor  of  an  IND.  However,  the 
existing  patent  term  restoration 
provision  in  35  U.S.C.  156  defines  the 
"regulatory  review  period"  for  drugs 
and  biologies  as  starting  on  the  date  on 
which  an  IND  becomes  effective.'  Thus, 
if  the  drug  product  is  ultimately 
approved  or  licensed  for  marketing  and 
the  patent  is  otherwise  eligible  for 
patent  term  extension  under  35  U.S.C. 
156,  firms  that  conducted  clinical 
investigations  without  an  IND  may  have 
relinquished  the  opportunity  to  extend 
a  patent  term  to  compensate  for  any 
patent  life  lost  during  the  "testing 
phase"  for  their  drugs  (although  they 
may  still  be  able  to  receive  an  extended 
patent  term  based  on  the  "approval 
phase"  for  their  products).  'Therefore,  as 
a  general  matter,  firms  may  find  it  in 
their  interests  to  obtain  an  IND 
regardless  of  where  the  clinical 
investigations  will  occur. 

m.  Legal  Authority 

Section  505(i)  of  the  act  authorizes  the 
agency  to  issue  regulations  pertaining  to 
drugs  intended  solely  for  investigational 
use  by  experts  qualified  by  scientific 
training  and  experience  to  investigate 
the  safety  and  effectiveness  of  drugs. 
Under  this  authority,  FDA  has,  for  many 
years,  approved  the  export  of  certain 
unapproved  new  drugs  for 
investigational  use  in  one  or  more 
foreign  countries.  Additionally,  FDA 
can,  under  its  general  authority  over 


^For  drugs,  the  "regulatory  review  period" 
consists  of  two  parts,  a  "testing  phase" — the  time 
between  the  effective  date  of  an  IND  and  the 
submission  of  a  marketing  application  (a  new  drug 
application  or  a  product  license  application)  to 
FBA-T-and  an  "approval  phase" — the  time  between 
submission  and  approval  of  the  marketing 
application.  The  regulatory  review  period 
calculation  forms  the  basis  for  the  extended  patent 
term. 
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investigational  new  drugs,  terminate  an 
IND  under  certain  conditions. 

The  proposed  rule  is  consistent  with 
section  505(i)  of  the  act  insofar  as 
proposed  §  312.110(b)(1)  would  pertain 
to  drugs  that  are  the  subject  of  an  IND 
and  proposed  §  312.110(b)(4)  would 
require  clinical  investigations  involving 
an  investigational  new  drug  without  an 
IND  that  is  exported  to  a  foreign  country 
to  be  conducted  in  accordance  with 
§  312.120.  Section  505(i)  of  the  act  also 
gives  FDA  express  authority  to  issue 
regulations  pertaining  to  investigational 
new  drugs. 

The  proposed  rule  is  also  authorized 
by  sections  801(e)  and  802  of  the  act. 
Sections  801(e)  and  802  of  the  act  both 
address  the  export  of  drug  products  that 
may  not  be  marketed  or  sold  in  the 
United  States,  but  in  different  ways. 
Under  section  801(e)(1)  of  the  act,  a 
drug  product  intended  for  export  will 
not  be  considered  to  be  adidterated  or 
misbranded  if  it:  (1)  Accords  to  the 
specifications  of  the  foreign  purchaser, 
(2)  is  not  in  conflict  with  the  laws  of  the 
country  to  which  it  is  intended  for 
export,  (3)  is  labeled  on  the  outside  of 
the  shipping  package  that  it  is  intended 
for  export,  and  (4)  is  not  sold  or  offered 
for  sale  in  domestic  commerce.  Section 
801(e)(1)  of  the  act  reflects  a  general 
view  that  a  U.S.  producer  should  be  able 
to  make  products  intended  for  export 
that  do  not  meet  U.S.  requirements 
provided  that  the  products  meet  the 
requirements  of  both  the  purchaser  and 
receiving  coimtry.  Although  section 
801(e)(1)  of  the  act  does  not  expressly 
apply  to  unapproved  new  drugs,  the 
requirements  in  section  801(e)(1)  of  the 
act  do  apply  to  all  drug  products 
exported  under  section  802  of  the  act 
(see  section  802(f)(3)  of  the  act). 

Section  802  of  the  act  applies  to 
imapproved  drug  products  intended  for 
export.  Section  802©  of  the  act  applies 
to  exports  of  unapproved  drug  products 
intended  for  investigational  use.  As 
stated  earlier,  section  802©  of  the  act 
permits  the  export  of  a  drug  or  device 
intended  for  investigational  use  to 
Australia,  Canada,  Israel,  Japan,  New 
Zealand,  Switzerland,  South  Africa,  or 
any  country  in  the  EU  or  EEA  in 
accordance  with  the  laws  of  the 
importing  country.  No  prior  FDA 
audiorization  is  required,  and  exports 
under  section  802©  of  the  act  are  also 
exempt  from  regulation  under  section 


505(i)  of  the  act.  However,  section  802(f) 
of  the  act  prohibits  export  of  a  drug  if 
certain  conditions  are  not  met  (such  as 
conformity  with  current  good 
manufacturing  practices,  compliance 
with  section  801(e)(1)  of  the  act,  and 
certain  practices  that  would  cause  the 
drug  to  be  adulterated  under  certain 
provisions  of  section  501  of  the  act). 

The  proposed  rule  is,  therefore, 
authorized  by  sections  801(e)(1)  and  802 
of  the  act  because  proposed 
§  312.110(b)(2)  would  pertain  to  drugs 
exported  under  section  802(b)  of  the  act 
and  would  require  that  such  exports 
comply  with  section  802(f)  of  the  act 
(which  includes  compliance  with 
section  801(e)  of  the  act).  Proposed 
§  312.110(b)(3)  would  pertain  to  exports 
of  investigational  new  drugs  to  listed 
countries,  under  section  802©  of  the  act, 
and  would  also  require  compliance  with 
section  802(f)  of  the  act.  Authority  to 
issue  regidations  to  implement  sections 
801(e)  and  802  of  the  act,  and  for  the 
efficient  enforcement  of  the  act 
generally,  is  authorized  under  section 
701(a)  and  (b)  of  the  act  (21  U.S.C. 
371(a)  and  (b)).  Section  903  of  the  act 
also  provides  general  powers  for 
implementing  policies  respecting  FDA 
programs  and  activities. 

Thus,  the  proposed  rule  implements 
sections  505(i),  801(e)(1),  and  802  of  the 
act.  Furthermore,  it  is  also  authorized 
under  FDA's  rulemaking  authorities  at 
sections  505(i)  and  701(a)  of  the  act,  and 
FDA's  general  authority  at  section  903 
of  the  act. 

rv.  Environmental  Impact 

FDA  has  determined  under  21  CFR 
25.30(h)  and  (i),  and  25.31(e)  that  this 
action  is  of  a  type  that  does  not 
individually  or  ciunulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

V.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  A  description  of  these  provisions 
is  given  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 


burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

FDA  invites  conmients  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Investigational  New  Drug 
Applications:  Export  Requirements  for 
Unapproved  New  Drug  Products. 

Description:  The  proposed  rule  WoiUd 
provide  four  different  mechanisms  for 
exporting  an  investigational  new  drug. 
First,  an  investigational  new  drug  could 
be  exported  under  an  IND  to  any 
coimtry.  Second,  an  investigational  new 
drug  that  has  received  valid  marketing 
authorization  from  a  listed  country  may 
be  exported  for  investigational  use  in 
any  country  subject  to  certain 
conditions  (such  as  being  in  substantial 
conformity  with  cujrent  good 
manufacturing  practice).  Third,  an 
investigational  new  drug  could  be 
exported  to  any  listed  coimtry  without 
prior  FDA  authorization  for  use  in  a 
clinical  investigation,  but  would  be 
subject  to  certain  conditions  (such  as 
being  in  substantial  conformity  with 
current  good  manufacturing  practices). 
Fourth,  an  investigational  new  drug 
could  be  exported  provided  that  the 
sponsor  submits  a  certification  that  the 
drug  meets  certain  export  criteria  at  the 
time  the  drug  is  exported.  The  proposal 
would  also  require  persons  exporting  an 
investigational  new  drug  under  either 
the  second,  third,  or  fourth  mechanisms 
to  maintain  records  documenting  their 
compliance  with  statutory  and 
regulatory  requirements. 

Description  of  Respondents: 
Businesses. 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


312.110(b)(4) 


No.  of  Respondents 


100 


Annual  Frequency  per 
Response 


1 


Total  Annual 
Responses 


100 


Hours  per  Response 


12 


Total  Hours 


1.200 
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Table  1.— Estimated  Annual  Reporting  Burden'— Continued 


21  CFR  Section 


Total 


No.  of  Respondents 


Annual  Frequency  per 
Response 


Total  Annual 
Responses 


Hours  per  Response 


Total  Hours 


1.200 


^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden  ' 


21  CFR  Section 


Statute 


No.  of 
Recordkeepers 


Annual  Frequency 

per 

Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


312.100(b)(2)  and 
:  (b)(3) 
$12.1 10(b)(4) 

Total 


Sec.  382 


470 
100 


470 
100 


3 
1 


1.410 
100 


1,510 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimates  are  based  on  average 
export  submissions  in  previous  years 
and  on  information  supplied  by 
Vidustry  sources.  For  die  recordkeeping 
tequirement  in  proposed  §  312.110(b)(2) 
and  (b)(3),  FDA  used  the  average  annual 
number  of  export  requests  in  previous 
years  before  enactment  of  the  FDA 
Export  Reform  and  Enhancement  Act 
(approximately  570)  and  subtracted  the 
number  of  export  requests  that  it 
currently  receives  under  the  312 
program  (100)  to  obtain  an  estimated 
470  recordkeepers.  These  records,  in 
general,  would  be  subject  to  §  1.101  (66 
FR  65429),  and  the  estimated  burden 
hours  for  the  relevant  parts  of  §  1.101 
total  3  hours.  Thus,  the  total  record 
burden  hours  for  §  312.110(b)(2)  and 
(b)(3)  would  be  1,410  hours  (470  records 
multiplied  by  3  hours  per  record). 
i  For  proposed  §  312.110(b)(4),  industry 
Sources  indicated  that  most  firms 
already  maintain  records  to  demonstrate 
their  compliance  with  export 
requirements,  so  the  agency  assigned  a 
value  of  1  hour  for  eadi  response.  The 
total  recordkeeping  burden  for  proposed 
§  312.110(b)(4),  therefore,  is  100  hours 
(100  records  multiplied  by  1  hour  per 
tecord). 

I   Thus,  the  total  recordkeeping  burden 
would  be  1,510  hours  (1,410  +  100  = 
1,510).  Of  this  recordkeeping  burden, 
^,410  hours  would  be  a  statutory  burden 
(because  section  802(g)  of  the  act 
requires  persons  exporting  drugs  under 
$ection  802  of  the  act  to  maintain 
records  of  all  drugs  exported  and  the 
countries  to  which  they  were  exported). 

For  the  reporting  requirement  in 
proposed  §  312.110(b)(4),  FDA's 
experience  under  the  312  program 
suggests  that  extremely  few  reports 
would  be  submitted.  Assuming  that  100 
requests  are  received  (the  current 
number  of  requests  under  the  312 


program)  and  that  the  reporting  burden 
remains  constant  at  approximately  12 
hours  per  response,  the  total  burden 
under  proposed  §  312.110(b)(4)  would 
be  1,200  hours.  The  reporting  burden 
would  be  a  regulatory  (rather  than 
statutory)  burden. 

There  are  no  capital  or  startup  costs 
or  service  costs  projected  for  this  rule 
due  to  the  minimal  nature  of  the 
recordkeeping  and  reporting 
requirements.  Consultations  with 
industry  sources  estimate  that  the 
average  costs  of  maintaining  records 
would  be  $100  per  record  (for  a  total 
annual  cost  of  $151,000  (1,510  total 
records  per  year  x  $100  per  record)). 

The  annual  reporting  cost  is  estimated 
to  be  $36,000.  This  estimate  is  based  on 
the  estimated  total  burden  hours  for  the 
certification  (1,200)  multiplied  by  a 
wage  of  $30  per  hour  (1,200  hours  x  $30 
per  hour  =$36,000). 

Thus,  the  total  industry  cost  would  be 
$187,000  ($151,000  +  $36,000  = 
$187,000). 

In  compliance  with  the  Papierwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  agency  has  submitted  the 
information  collection  provisions  of  this 
proposed  rule  to  OMB  for  review. 
Interested  persons  are  requested  to  send 
comments  regarding  information 
collection  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB  (address 
above)  by  July  19,  2002. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121))),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 


benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  impact  on  small  entities, 
the  agency  must  analyze  regulatory 
options  that  would  minimize  the  impact 
of  the  rule  on  small  entities. 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  (adjusted  annually 
for  inflation)  in  any  one  year. 

The  agency  has  reviewed  this 
proposed  rule  and  determined  that  it  is 
consistent  with  the  regulatory 
philosophy  and  the  principles  identified 
in  the  E^cecutive  Order  12866  and  these 
two  statutes,  as  it  will  not  result  in  an 
expenditure  of  $100  million  or  more  in 
any  one  year.  Because  the  rule  raises 
novel  policy  issues.  OMB  has 
determined  that  this  proposed  rule  is  a 
significant  regulatory  action  as  defined 
under  paragraph  4  of  section  3(f)  of 
Executive  Order  12866. 

The  proposed  rule  would  facilitate 
exports  of  unapproved  new  drug 
products  for  use  in  clinical 
investigations  in  foreign  countries  by 
eliminating  the  need  to  submit  requests 
for  permission  to  export  the  drugs  and 
to  receive  FDA  authorization.  This 
change  would  reduce  the  cost  to  the 
affected  small  firms.  Thus,  the  agency 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Because  the  proposed  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  or  the  private  sector 
that  will  result  in  an  expenditiire  of 
$100  million  or  more  in  any  one  year, 
FDA  is  not  required  to  perform  a  cost- 
benefit  analysis  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  proposal  by  September 
17,  2002.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Coroments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations,  Labeling,  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  312  be  amended  as  follows: 

PART  312— INVESTIGATIONAL  NEW 
DRUaAPPUCATION 

1.  The  authority  citation  for  21  CFR 
part  312  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352. 
353.  355,  356,  357,  371.  381,  382,  383.  393; 
42U.S.C.  241.243,  262. 

2.  Section  312.110  is  amended  by 
revising  paragraph  (b)  and  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

1312.110    Import  and  export  requirements. 

***** 

(b)  Exports.  An  investigational  new 
drug  may  be  exported  from  the  United 
States  for  use  in  a  clinical  investigation 
imder  any  of  the  following  conditions: 

(1)  An  IND  is  in  effect  for  the  drug 
under  §  312.40,  the  drug  complies  with 
the  laws  of  the  country  to  which  it  is 
being  exported,  and  each  person  who 
receives  the  drug  is  an  investigator  in  a 
study  submitted  to  and  allow^  to 
proceed  under  the  IND;  or 

(2)  The  drug  has  valid  marketing 
authorization  in  Australia,  Canada, 
Israel,  Japan,  New  Zealand,  Switzerland, 
South  Africa,  or  in  any  country  in  the 
European  Union  or  the  European 
Economic  Area,  and  complies  with  the 
laws  of  the  country  to  wkich  it  is  being 


exported,  section  802(b)(1)(A),  (f),  and 
(g)  of  the  act,  and  §  1.101  of  this  chapter; 
or 

(3)  The  drug  i§  being  exported  to 
Australia,  Canada,  Israel,  Japan,  New 
Zealand,  Switzerland,  South  Africa,  or 
to  any  coimtry  in  the  European  Union 
or  the  European  Economic  Area,  and 
complies  with  the  laws  of  the  country 
to  which  it  is  being  exported,  the 
applicable  provisions  of  section  802(c), 
(0.  and  (g)ofthe  act,  and  §1.101  of  this 
chapter.  Drugs  exported  under  this 
paragraph  that  are  not  the  subject  of  an 
IND  are  exempt  from  the  label 
requirement  in  §  312.6(a);  or 

(4)  The  person  exporting  the  drug 
sends  a  written  certification  to  the 
Office  of  International  Programs,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  at  the  time 
the  drug  is  first  exported  and  maintains 
records  documenting  compliance  with 
this  paragraph.  The  certification  shall 
describe  the  drug  that  is  to  be  exported 
(i.e.,  trade  name  (if  any),  generic  name, 
and  dosage  form),  identify  the  coimtry 
or  countries  to  which  the  drug  is  to  be 
exported,  and  affirm  that: 

(i)  The  drug  is  intended  for  export; 

(ii)  The  drug  is  intended  for 
investigational  use  in  a  foreign  country; 

(iii)  The  drug  meets  the  foreign 
purchaser's  or  consignee's 
specifications; 

(iv)  The  drug  is  not  in  conflict  with 
the  importing  country's  laws; 

(v)  The  outer  shipping  package  is 
labeled  to  show  that  the  package  is 
intended  for  export  from  the  United 
States; 

(vi)  The  drug  is  not  sold  or  offered  for 
sale  in  the  United  States; 

(vii)  The  clinical  investigation  will  he 
conducted  in  accordance  with 
§312.120; 

(viii)  The  drug  is  manufactiired, 
processed,  packaged,  and  held  in 
substantial  conformity  with  current 
good  manufacturing  practices; 

(ix)  The  drug  is  not  adulterated  within 
the  meaning  of  section  501(a)(1), 
(a)(2)(A),  (a)(3).  (c),  or  (d)  of  the  act: 

(x)  The  drug  does  not  present  an 
imminent  hazard  to  public  health,  either 
in  the  United  States,  if  the  drug  were  to 
be  reimported,  or  in  the  foreign  country; 

(xi)  The  drug  is  labeled  in  accordance 
with  the  foreign  country's  laws;  and 
.  (xii)  The  drug  is  promoted  in 
accordance  with  its  labeling. 

(c)  Limitations.  Exportation  imder 
paragraph  (b)  of  this  section  may  not 
occur  if: 

(1)  For  drugs  exported  under 
paragraph  (b)(1)  of  this  section,  the  IND 
pertaining  to  the  clinical  investigation  is 
no  longer  in  effect; 

(2)  For  drugs  exported  under 
paragraph  (b)(2)  of  this  section,  the 


requirements  in  section  802(b)(1),  (f),  or 
(g)  of  the  act  are  no  longer  met; 

(3)  For  drugs  exported  under 
paragraph  (b)(3)  of  this  section,  the 
requirements  in  section  802(c),  (f),  or  (g) 
of  the  act  are  no  longer  met;  or 

(4)  For  drugs  exported  under 
paragraph  (b)(4)  of  this  section,  the 
conditions  underlying  the  certification 
are  no  longer  met. 

(5)  For  any  investigational  new  drugs 
under  this  section,  the  drug  no  longer 
complies  with  the  laws  of  the  importing 
country. 

(d)  Insulin  and  antibiotics.  New 
insulin  and  antibiotic  drug  products 
may  be  exported  for  investigational  use 
in  accordance  with  section  801(e)(1)  of 
the  act  without  complying  with  this 
section. 

Dated:  September  18,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  02-15358  Filed  6-18-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  450 

[FHWA  Docket  No.  FHWA-99-5933] 

FHWA  RIN  2125-AE9S;  FTA  RIN  2132-AA75 

Statewide  Transportation  Planning; 
Metropolitan  Transportation  Planning 

agency:  Federal  Highway 
Administration  (FHWA). 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM);  request 
for  comments. 

summary:  As  a  result  of  recent 
congressional  direction  regarding 
consultation  with  non-metropolitan 
local  officials  in  transportation 
planning,  and  based  on  the  comments 
the  FHWA  and  the  FTA  received  to  the 
May  25,  2000,  Planning  NPRM,  and  the 
congressional  hearings  on  the  NPRM, 
we  are  proposing  another  option  on* 
non-metropolitan  local  official 
consultation  in  addition  to  that 
proposed  in  the  May  2000  Planning 
NPRM.  This  proposal  would  revise  the 
current  statewide  plaiming  regulation  at 
23  CFR  450.  Specifically,  this  SNPRM 
proposes  to  closely  foUow  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  but  allows  State 
flexibility  to  determine  who  are  non- 
metropolitan  local  officials  and  how  to 
consult  with  them.  Consequently,  we 
are  soliciting  public  comment  on  an 
additional  proposal  to  incorporate 
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consultation  with  non-metropolitan 
local  officials  into  our  current  planning 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  August  19,  2002. 

ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401.  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
should  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  alter  submitting  comments 
electronically. 

roR  FURTHER  INFORMATION  CONTACT:  For 

the  FHWA:  Mr.  Dee  Spann,  Statewide 
Planning  Team  (HEPS),  (202)  366-4086 
or  Mr.  Reid  Alsop,  Office  of  the  Chief 
Counsel  (HCC-31),  (202)  366-1371.  For 
the  FTA:  Mr.  Paul  Verchinski,  Statewide 
Planning  Division  (TPL-11)  or  Mr.  Scott 
Biehl,  Office  of  the  Chief  Counsel  (TCC- 
30),  (202)  366-0952.  Both  agencies  are 
located  at  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  Office 
hours  for  the  FHWA  are  fixim  7:45  a.m. 
to  4:15  p.m.,  e.t.,  and  for  the  FTA  are 
frt)m  8:30  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dmses.  dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCnKTXT).  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  also  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/fedreg  and  the 


Government  Printing  Office's  web  page 
at:  http://www.access.gpo.gov/nara. 

Background 

Section  1025  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  Public  Law  102-240, 105 
Stat.  1914,  (December  18, 1991), 
amended  title  23,  United  States  Code 
(U.S.C),  section  135  and  established  a 
requirement  for  Statewide 
Transportation  Planning  and  stated, 
"The  transportation  needs  of  non- 
metropolitan  areas  should  be  considered 
through  a  process  that  includes 
consultation  with  local  elected  officials 
with  jurisdiction  over  transportation." 
The  ISTEA  further  stated  "Projects 
undertaken  in  areas  of  less  than  50,000 
population  (excluding  projects 
undertaken  on  the  National  Highway 
System  and  pursuant  to  the  bridge  and 
Interstate  maintenance  programs)  shall 
be  selected  by  the  State  in  cooperation 
with  the  affected  local  officials.  Projects 
undertaken  in  such  areas  on  the 
National  Highway  System  or  pursuant 
to  the  bridge  and  Interstate  maintenance 
programs  shall  be  selected  by  the  State 
in  consultation  with  the  affected  local 
officials." 

Section  1204  of  the  TEA-21,  Public 
Law  105-178, 112  Stat.  107  (June  9, 
1998),  further  amended  23  U.S.C.  135, 
while  preserving  the  statewide  planning 
requirement  for  a  continuing, 
comprehensive  and  cooperative 
planning  process.  The  'n!A-21  did  not 
significantly  alter  the  current 
decisionmaking  relationship  among 
governmental  units.  This  amendment 
demonstrates  Congress'  continued 
emphasis  on  State  decisionmaking,  but 
requires  States  to  consult  with  non- 
metropolitan  local  officials  in 
transportation  planning  and 
programming.  This  consultation  with 
non-metropolitan  local  officials  in 
transportation  planning  and 
programming  is  the  specific  subject  of 
this  SNPRM. 

The  FHWA  and  the  FTA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
on  May  25,  2000  (65  FR  33922).  that 
detailed  proposed  revisions  to  the 
existing  plaiming  regulations  issued  on 
October  28,  1993,  at  58  FR  58040.  The 
May  2000  Planning  NPRM  included 
provisions,  different  from  those  offered 
herein,  regarding  consultation  with  non- 
metropolitan  local  officials.  Comments 
were  solicited  until  August  23,  2000 
(later  extended  to  September  23,  2000, 
by  a  July  7,  2000,  Federal  Register 
notice  at  65  FR  41891).  The  docket  is 
still  open,  and  comments  to  this  SNPRM 
will  be  placed  in  that  docket. 


Input  to  Development  of  the  SNPRM 

During  the  conmient  period  on  the 
proposed.rule  (May  25,  2000,  through 
September  23,  2000).  the  FTA  and  the 
FHWA  held  seven  public  meetings  to 
present  information  on  the  May  2000 
Planning  NPRM.  Although  the  attendees 
were  encouraged  to  submit  all 
comments  to  the  docket,  several  raised 
questions  at  the  meetings.  Therefore,  a 
summary  of  questions  raised  at  the 
meetings  and  the  general  responses  of 
the  FHWA  and  the  FTA  presenters  is 
included  in  the  docket. 

A  summary  of  all  comments  by 
section  of  the  May  2000  Planning  NPRM 
has  been  prepared  by  the  FHWA  and  the 
FTA  and  inserted  in  the  docket.  We 
have  carefully  reviewed  all  comments. 
Those  comments  that  pertain  to  the 
sections  relating  to  consultation  with 
non-metropolitan  local  officials  are 
discussed  below. 

During  the  comment  period  (on 
September  12  and  13,  2000)  the  Senate 
Environment  and  Public  Works  and 
House  Transportation  and  Infrastructure 
Committees  held  hearings  regarding  the 
May  2000  Planning  NPRM.  The  FHWA 
and  the  FTA  have  reviewed  the 
comments  and  questions  raised  at  these 
hearings. 

The  House  report  that  accompanied 
the  U.S.  DOT  Appropriations  Act  for 
fiscal  year  (FY)  2002,  and  the 
conference  report  for  the  Department  of 
Defense  FY  02  Appropriations  Act, 
which  contained  several  transportation 
issues,  included  language  directing  the 
U.S.  DOT  to  promulgate  a  final  rule,  no 
later  than  February  1,  2002,  to  amend 
the  FHWA  and  FTA  planning 
regulations  to  ensure  transportation 
officials  from  rural  areas  are  consulted 
in  long  range  transportation  planning 
and  programming. 

Discussion  of  Conunents  on  the  NPRM 
Related  to  Local  Official  Consultation 

There  were  over  400  documents 
(representing  just  over  300  discrete 
comments)  submitted  to  the  May  2000 
Planning  NPRM  docket.  We  received 
diverse  and  opposing  comments.  The 
following  discussion  addresses  only  the 
comments  related  to  consultation  with 
non-metropolitan  local  officials. 

We  received  50  comments  on  the  non- 
metropolitan  local  official  participation 
provisions  we  proposed  in  23  CFR  Part 
1410.  These  comments  focused  mostly 
on  §  1410.212,  "Participation  by 
interested  parties,"  which  we  proposed 
as  the  primary  section  on  consultation 
with  non-metropolitan  local  officials  in 
the  May  2000  Plarming  NPRM.  Seven  of 
the  comments  were  from  groups 
representing  a  total  of  42  separate 
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entities,  resulting  in  a  total  of  85 
conimenters  on  this  provision.  There 
were  19  opposing  comments,  primarily 
from  State  DOTs  and  the  American 
Association  of  State  Highway  and 
Transportadon  Officials  (AASHTO). 
There  were  31  supporting  comments, 
primarily  from  local  entities  (local 
governments,  local  officials  and  regional 
agencies)  and  associations  representing 
local  entities,  including  the  National 
Association  of  Counties  (NACO)  and  the 
National  Association  of  Development 
Oraanizations  (NADO). 

The  AASHTO,  representing  the  State 
DOTs,  commented  that  die  FHWA  and 
the  FTA  shoidd  clarify  that  it  would  not 
be  necessary  for  States  to  obtain  the 
consent  of  other  parties  to  the 
consultation  procedures  for  their  State 
and  that  the  State  is  the  responsible 
party  for  establishing  and  implementing 
a  consultation  process.  The  NACO  and 
the  NADO,  representing  local  officials, 
county  governments  and  regional 
organizations,  supported  the  language 
requiring  a  documented  process  for  each 
State  which  retains  the  flexibility  to 
tailor  a  consultation  process  to  fit  local 
circumstances.  Several  commenters 
were  concerned  that  the  proposal  would 
be  misinterpreted  as  creating  a  "co- 
equal" role  in  State  decisionmaking  by 
local  officials  and  requested  this  be 
clarified. 

The  FHWA  and  die  FTA  have 
reviewed  these  comments  and  have 
formulated  an  alternate  option  calling 
for  consultation  with  non-metropolitan 
local  officials  in  the  statewide  planning 
process.  The  option  is  being  proposed  as 
a  revision  to  the  current  regulation  and 
as  an  additional  option  to  that  proposed 
in  the  May  2000  Planning  NPRM.  We 
welcome  comments  on  this  alternate 
option. 

Section-by-Section  Analysis 

The  FHWA  and  die  FTA  specifically 
request  comments  and  ideas  on  the  non- 
metropolitan  local  official  consultation 
language  proposed  in  this  SNPRM. 
Comparison  assessments  with  the  non- 
metropolitan  local  official  consultation 
language  proposed  in  the  May  2000 
Planning  NPRM  are  welcome  also.  In 
this  SNPRM  we  are  not  soliciting 
comment  on  the  other  features  of  the 
May  2000  Planning  NPRM,  nor  are  we 
proposing  language  in  this  SNPRM  on 
any  other  features  of  the  May  2000 
Planning  NPRM  other  than  the  section 
on  consultation  with  non-metropolitan 
local  officials. 

The  May  2000  Planning  NPRM 
proposed  to  amend  the  existing 
planning  regulation,  23  CFR  part  450,  by 
replacing  it  with  a  new  part  1410. 
Consultation  with  non-metropolitan 


local  officials  provisions  appeared  in 
several  sections  of  the  May  2000 
Planning  NPRM:  portions  of 
§§1410.104, 1410.208.  1410.212, 
1410.214,  1410.216  and  1410.224. 
Although  in  the  May  2000  Planning 
NPRM  we  proposed  to  remove  23  CFR 
450  and  replace  it  with  23  CFR  1410,  in 
this  SNPRM  we  are  proposing  not  to 
remove  23  CFR  450,  but  rather,  to 
amend  sections  of  23  CFR  450  to 
include  language  that  addresses 
consultation  with  non-metropolitan 
local  officials.  Accordingly,  we  are 
proposing  amendments  to  the 
provisions  of  the  following  sections  of 
the  existing  planning  regulation: 
§§450.104,  450.206,  450.212,  450.214. 
450.216  and  450.224.  We  are  not 
proposing  amendments  to  the 
provisions  of  §450.222  that  relate  to 
consultation  with  non-metropolitan 
local  officials.  The  primary  section  on 
consultation  with  non-metropolitan 
local  officials  is  proposed  as 
§  450.212(h).  This  section-by-section 
analysis  only  addresses  those  sections 
that  cover  consultation  with  non- 
metropolitan  local  officials. 

Section  450.104 

Based  on  comments  received  on  the 
May  2000  Planning  NPRM,  in  this 
SNPRM  we  propose  new  definitions  of 
"consultation"  and  "non-metropolitan 
area." 

More  than  twenty  discrete  comments 
were  received  on  the  proposed 
definition  of  considtation;  some  were 
opposed  and  some  were  supportive.  The 
FTA  and  the  FHWA  now  propose  a 
definition  of  "consultation"  that  is  more 
consistent  with  the  legislative  language. 
The  proposed  definition  eliminates  the 
reference  to  a  process  and  focuses  on 
keeping  other  parties  informed. 

In  the  May  2000  Planning  NPRM  we 
proposed  adding  the  definition  of  a 
"non-metropolitan  local  official."  In  this 
SNPRM,  we  are  proposing  to  add  the 
definition  of  "non-metropolitan  area." 
The  definition  we  propose  of  a  "non- 
metropolitan  area"  recognizes  that  there 
are  a  variety  of  local  officials  that  serve 
non-metropolitan  areas  "  this  could 
include  local  elected  officials,  local 
officials  with  responsibility  for 
transportation,  officials  of  general 
purpose  local  government,  officials 
associated  with  Federal  lands  managing 
agencies,  and  possibly  tribal  officials. 
This  definition  focuses  on  specifying 
the  geographic  area  served  by  non- 
metropolitan  officials  to  distinguish 
them  from  local  officials  representing 
metropolitan  areas  who  are  involved 
through  the  metropolitan  planning 
organization  (MPO). 


The  FHWA  and  die  FTA  do  not 
propose  to  change  the  definition  of 
"cooperation"  and  "coordination," 
because  common  practice  has  revealed 
no  issues  with  the  meaning  of  these 
terms. 

Section  450.206 

This  section  of  the  existing  regulation 
deals  with  the  general  requirements  of 
the  statewide  transportation  planning 
process.  The  TEA-21  clearly 
emphasizes  the  importance  of 
recognizing  non-metropolitan 
transportation  issues  and  consulting 
with  non-metropolitan  local  officials. 
The  FHWA  and  the  FTA  propose 
revising  §  450.206(b)  and  adding  a  new 
§  450.206(c)  to  clarify  that  effective 
consideration  of  non-metropolitan 
transportation  issues  and  concerns  and 
involvement  of  non-metropolitan  local 
officials  can  be  enhanced  by 
coordinating  statewide  transportation 
planning  with  related  planning  in  non- 
metropolitan  areas. 

Section  450.212 

We  received  over  150  comments  on 
the  May  2000  Plaiming  NPRM 
§1410.212,  Participation  by  Interested 
Parties.  The  proposed  §  1410.212  of  the 
May  2000  Planning  NPRM  was 
proposed  to  replace  §450.212  of  the 
current  planning  regulation.  The 
majority  of  these  comments  focused  on 
consultation  with  non-metropolitan 
local  officials.  In  addition  to  the 
comments  submitted  to  the  docket,  the 
FHWA  and  the  FTA  used  information 
frtjm  other  activities,  including  the 
FHWA-FTA  study  on  participation  of 
non-metropolitan  local  officials  required 
by  the  TEA-21  and  ten  rural  listening 
sessions  held  throughout  the  country  to 
develop  the  SNPRM.  ^ 

We  propose  to  revise  the  provisions  of 
§  450.212  to  reflect  more  closely  the 
language  of  the  legislation  concerning 
consultation  with  non-metropolitan 
local  officials  and  the  comments 
received  to  date  in  the  docket.  The 
language  we  propose  focuses  on  the 
intended  result  of  the  process  to  be 
"effective  participation"  of  local 
officials  in  statewide  transportation 
planning.  Because  the  statutory 


'  The  study  on  the  non-metropolitan  local 
officials  report  is  currently  being  reviewed  within 
E)OT;  however,  two  of  the  study  products  (Rural 
Transportation  Consultation  Processes,  May  2000, 
and  Rural  Transportation  Consultation  Processes: 
State  by  State  Summaries,  April  2001)  are  available 
at  the  following  URL:  http://www.napawash.org.  A 
summary  of  each  of  the  ten  rural  workshops  held 
in  1998-99  (Rural  Transportation  Planning 
Workshops,  Summary  1999)  is  available  at  the 
following  URL:  http://www.fhwa.dot.gov/heplO/ 
state/rural. html.  The  reports  mentioned  in  this 
footnote  are  also  in  the  May  2000  Planning  NPRM 
docket. 
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language  refers  to  a  variety  of  types  of 
local  officials,  our  proposal  does  not 
iSpecify  whether  they  must  be  elected 
lofficials  or  non-elected  officials.  Rather, 
iwe  propose  State  flexibility  for 
determination  of  which  local  officials 
Ishould  be  most  appropriately  involved 
in  their  State's  statewide  transportation 
plaiming  process. 

\Section  450.214 

I    The  TEA-21  specifically  states  "with 
Irespect  to  each  non-metropolitan  area, 
Ithe  long-range  transportation  plan  shall 
be  developed  in  consultation  with 
affected  local  officials  with 
responsibility  for  transportation,"  now 
codified  at  23  U.S.C.  135(e)(2)(B). 
Therefore,  the  FHWA  and  the  FTA 
propose  adding  §  450.214(f)  to  reflect 
I  the  intent  of  the  statute  by  proposing 
[language  that  requires  affected  local 
officials  with  responsibility  for 
transportation  to  be  involved  on  a 
consultation  basis  in  developing  the 
statewide  transportation  plan  as  it 
relates  to  the  non-metropolitan  areas  of 
jthe  State. 

\section  450.216 

i    The  TEA-21  specifically  states  "with 
irespect  to  each  non-metropolitan  area  in 
Ithe  State,  the  program  shall  be 
developed  in  consultation  with  affected 
local  officials  with  responsibility  for 
{transportation,"  now  codified  at  23 
U.S.C.  135(f)(l)(B)(ii)(I).  Therefore,  die 
FHWA  and  the  FTA  propose  adding 
§  450.216(e)  to  reflect  die  intent  of  the 
;  statute  by  proposing  language  that 
I  requires  affected  local  officials  with 
responsibility  for  transportation  to  be 
involved  on  a  consultation  basis  in 
;  developing  the  statewide  transportation 
j  improvement  program  as  it  relates  to  the 
I  non-metropolitan  areas  of  the  State. 

I  Section  450.224 

This  SNPRM  proposes  a  six-month 
I  phase-in  period  (to  end  six  months  after 
the  effective  date  of  a  final  nde,  if  we 
I  decide  to  issue  a  final  rule).  After  this 
I  period,  the  consultation  aspects  of  the 
i  statewide  transportation  planning 
process  will  be  emphasized  as  we  assess 
the  planning  process  and  make  the 
Federal  planning  finding  required  in  23 
CFR  450.220(b)  and  23  U.S.C.  135(f)(4). 
'  We  considered  a  longer  phase-in  period, 
but  decided  not  to  propose  it  since  the 
,  statutory  language  has  been  in  effect  for 
,  almost  four  years  and  this  proposal 
mirrors  statutory  language. 

There  is  one  other  section  in  the 
existing  regxdation  with  language 
related  to  consultation  with  non- 
metropolitan  local  officials,  23  CFR 
450.222  "Project  selection  for 
implementation."  However,  the  FHWA 


and  the  FTA  do  not  propose  to  modify 
that  section  in  this  SNPRM. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above  * 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  agencies  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
and  the  FTA  will  also  continue  to  file 
relevant  information  in  the  docket  as  it 
becomes  available  after  the  comment 
period  closing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  is  an  alternative 
option  to  the  agencies'  May  2000 
Planning  NPRM  proposing  to  amend  the 
agencies'  planning  regulations  regarding 
the  considtation  with  non-metropolitan 
local  officials.  The  FHWA  and  the  FTA 
have  determined  preliminarily  that  this 
action  would  be  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  and  the  Department  of 
Transportation  regidatory  policies  and 
procedures,  because  the  proposed  action 
concerns  a  matter  on  which  there  is 
substantial  public  interest.  The  agencies 
anticipate  that  the  economic  impact  of 
this  rulemaking  would  be  minimal,  "this 
action  proposes  to  amend  a  portion  of 
the  current  planning  regulations  for 
which  substantial  financial  assistance  is 
provided  to  the  States  by  both  the 
FHWA  and  the  FTA  to  support 
compliance  with  the  requirements  of  the 
regulation. 

These  proposed  changes  would  not 
adversely  affect,  in  a  material  way,  any 
sector  of  the  economy.  In  addition,  these 
changes  would  not  create  a  serious 
inconsistency  with  any  other  agency's 
action  or  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs;  nor  wdl  the 
proposed  amendment  of  this  regulation 
raise  any  novel  legal  or  policy  issues. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
60  1-612),  the  FHWA  and  the  FTA  have 
evaluated  the  effects  of  this  SNPRM  on 
small  entities  and  has  determined  it 
would  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

The  modffications  proposed  in  this 
SNPRM  are  substantially  dictated  by  the 
statutory  provisions  of  the  TEA-21  and 
the  agencies  believe  that  the  flexibility 
available  to  the  States  in  those 
provisions  has  been  maintained.  For 
these  reasons,  the  FHWA  and  the  FTA 
certify  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  We  are  interested  in  any 
comments  regarding  the  potential 
economic  impacts  of  this  proposed  rule 
on  small  entities  and  governments. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  FWHA  and  the  FTA  have 
analyzed  this  proposal  under  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4, 
March  22, 1995, 109  Stat.  48)  and 
believe  that  this  SNPRM  would  not 
impose  a  Federal  mandate  resulting  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  in 
any  one  year. 

Ilie  requirements  of  23  U.S.C.  135  are 
supported  by  Federal  funds 
administered  by  the  FHWA  and  the 
FTA.  There  is  a  legislatively  established 
local  matching  requirement  for  these 
funds  of  up  to  twenty  percent  of  the 
total  cost.  The  FHWA  and  the  FTA 
believe  that  the  cost  of  complying  with 
these  requirements  is  predominately 
covered  by  the  funds  they  administer. 
The  costs  of  compliance  with  the 
requirements  of  the  planning  program  as 
a  whole  are  eligible  for  funding; 
therefore,  this  proposal  would  not  create 
an  unfunded  mandate. 

Additionally,  the  definition  of 
"Federal  mandate"  in  the  Unfimded 
Mandates  Reform  Act  excludes  financial 
assistance  of  the  type  in  which  State, 
local,  or  tribal  governments  have 
authority  to  adjust  their  participation  in 
the  program  in  accordance  with  changes 
made  in  the  program  by  the  Federal 
government.  The  Federal-aid  highway 
program  and  the  Transit  program  permit 
this  type  of  flexibility  to  the  States, 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  the  agencies  have 
determined  that  this  action  does  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  assessment,  and  will  not 
adversely  affect  the  States'  ability  to 
discharge  traditional  State  governmental 
functions. 
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Concern  was  raised  by  some  States 
about  burdens  from  the  May  2000 
Planning  NPRM.  One  of  the  concerns  is 
the  biu'den  resulting  from  the 
requirement  for  consultation  with  non- 
metropolitan  local  officials.  The  TEA- 
21  requires  such  consultation.  In  this 
SNPRM  the  FHWA  and  the  FTA  make 
it  clear  that  already  existing 
consultation  procedures  could  be  used 
to  comply  with  these  requirements. 

The  agencies  further  note  that  the 
transportation  planning  activities 
required  by  the  planning  regulations,  as 
amended  by  this  proposed  rule,  are 
conditions  for  the  receipt  of  Federal 
transportation  financial  assistance  and 
are  reimbursable  expenses.  Under  the 
provisions  of  title  23,  U.S.C,  the  Federal 
government  reimburses  at  least  80 
percent  of  the  costs  to  complete 
required  transportation  plans  and 
transportation  improvement  programs. 

Executive  Order  12372 
(Intergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction; 
20.500  Federal  Transit  Capital 
Improvement  Grants;  20.505,  Federal 
Transit  Metropolitan  Planning  Grants; 
20.507,  Federal  Transit  Formula  Grants; 
20515,  State  Planning  and  Research. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
and  the  FTA  have  determined  that  this 
proposal  does  not  contain  collection  of 
information  requirements  for  the 
purposes  of  the  PRA. 

National  Environmental  Policy  Act 

The  FHWA  and  the  FTA  have 
analyzed  this  rulemaking  for  the 
purpose  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321- 
4347).  This  proposal  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  and  the  FTA  have 
analyzed  this  proposal  under  Executive 
Order  13175,  dated  November  6.  2000. 
The  proposed  action  will  not  have 


substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  Therefore,  a  tribal 
summary  impact  statement  is  not 
required.  Consultation  with  tribal 
governments  is  separately  referenced  in 
TEA-21  and  is  not  included  in  this 
SNPRM. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  Although  this 
proposal  is  a  significant  regulatory 
action  under  Executive  Order  12866,  we 
have  determined  that  it  is  not  a 
significant  energy  action  imder  that 
order,  because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Therefore, 
a  Statement  of  Energy  Effects  imder 
Executive  Order  13211  is  not  required. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  proposal  meets  applicable 
standards  in  sections  3(a]  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biu'den. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  proposal  imder 
Executive  Order  13045,  protection  of 
Children  bom  Environmental  Health 
Risks  and  Safety  Risks.  This  proposal  is 
not  an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposal  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 


List  of  Subiects  in  23  CFR  Part  450 

Grant  programs — transportation. 
Highways  and  roads.  Mass 
transportation,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  June  12,  2002. 
Mary  E.  Peters, 

Administrator,  Federal  Highway 
Administration. 
Jennifer  L.  Dom, 
Administrator,  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  23,  Code 
of  Federal  Regulations,  part  450,  as  set 
forth  below: 

PART  450— PLANNING  ASSISTANCE 
AND  STANDARDS 

1.  The  authority  citation  for  part  450 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  134.  23  U.S.C.  135,  23 
U.S.C.  315,  and  49  U.S.C.  5303-06. 

2.  Amend  §  450.104  to  revise  the 
definition  of  "consultation"  and  add  a 
definition  for  "non-metropolitan  area" 
to  read  as  follows: 

§450.104    Definitions. 

***** 

Consultation  means  that  one  party 
confers  with  another  identified  party 
and,  prior  to  taking  action(s),  considers 
that  party's  views  and  then  keeps  that 
party  informed  about  action(s)  taken. 
***** 

Non-metropolitan  area  means  the 
geographic  area  outside  designated 
metropolitan  planning  areas,  as 
designated  under  23  USC  §  134  and  49 
use  §5303. 
***** 

3.  Amend  §450.206  to  revise 
paragraph  (b)  and  to  add  a  paragraph  (c) 
to  read  as  follows: 

§450.206    Statewide  transportation 
planning  process:  General  requirements. 

***** 

(b)  The  statewide  transportation 
planning  process  shall  be  coordinated 
with  the  metropolitan  plaiming  process 
required  by  subpart  C  of  4his  part  and 
with  related  planning  activities  being 
carried  out  outside  of  metropolitan 
planning  areas. 

(c)  In  carrying  out  statewide 
transportation  planning,  the  State  shall 
consider,  with  respect  to  non- 
metropolitan  areas,  the  concerns  of  local 
elected  officials  representing  units  of 
general  purpose  local  government. 

4.  Amena  §  450.212  Dy  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§450.212    Public  involvement. 
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(h)  The  State  shall  provide  for  non- 
metropolitan  local  official  participation. 
The  State  shall  have  a  documented 
process(es)  for  consulting  with  non- 
metropolitem  local  officials  representing 
units  of  general  purpose  local 
government  and/or  local  officials  with 
responsibility  for  transportation  that 
results  in  their  effective  participation  in 
the  statewide  transportation  planning 
process  and  development  of  the 
statewide  transportation  improvement 
program. 

5.  Amend  §  450.214  by  adding  a 
paragraph  (f)  to  read  as  follows: 

§450.214    Statewide  transportation  plan. 

***** 

(f)  In  developing  the  statewide 
transportation  plan,  affected  local 
S  officials  with  responsibility  for 
transportation  shall  be  involved  on  a 
jconsultation  basis  for  the  portions  of  the 
iplan  in  non-metropolitan  areas  of  the 
'State. 

6.  Amend  §  450.216  by  adding  a 
{paragraph  (e)  to  read  as  follows: 

§  450.21 6    Statewide  transportation 
,  improvement  program  (STIP). 

*        *        *        *        * 

'     (e)  In  developing  the  statewide 
transportation  improvement  program, 
f  affected  local  officials  with 
responsibility  for  transportation  shall  be 
involved  on  a  consultation  basis  for  the 
[portions  of  the  program  in  non- 
metropolitan  areas  of  the  State. 

7.  Amend  §450.224  by  designating 
the  existing  text  as  paragraph  (a)  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§450.224    Ptiase-in  of  new  requirements. 

***** 

(b)  The  State  has  a  period  of  six 
months  after  [30  days  after  publication 
of  the  final  rule  in  the  Federal  Register] 
to  document  and  implement  the 
consultation  process  discussed  in 
§  450.212(h). 

[FR  Doc.  02-15280  Filed  6-17-02;  4:45  pm] 
BILLING  C006  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26 CFR  Parti 
[RE6-248110-^] 
RIN  1545-AY48 

Guidance  Under  Section  81 7A 
Regarding  Modified  Guaranteed 
Contracts;  Correction 

;  AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Correction  to  notice  of  proposed 
rulemaking  and  notice  of  public 
hearing. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(REG-2481 10-96)  that  was  pubUshed  in 
the  Federal  Register  on  Monday,  June  3, 
2002  (67  FR  38214).  These  regulations 
affect  insurance  companies  that  define 
the  interest  rate  to  be  used  with  respect 
to  certain  insurance  contracts  that 
guarantee  higher  returns  for  an  initial, 
temporary  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
H.  Logan,  (202)  622-3970  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  that  is  the 
subject  of  this  correction  is  under 
section  817A  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published  REG-2481 10-96 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  and 
notice  of  public  hearing  (REG-248110- 
96),  which  is  the  subject  of  FR  Doc.  02- 
13848,  is  corrected  as  follows: 

On  page  38215,  column  2,  in  the 
preamble  under  the  paragraph  heading 
"Interest  Rates  Affecting  Modified 
Guaranteed  Contracts"  first  paragraph, 
lines  twelve  through  fifteen,  the 
language  "The  temporary  guarantee  may 
be  a  fixed  rate  (non-equity  indexed 
modified  guaranteed  contracts)  or  a  rate 
based  on  bond  or  equity  yields  (equity- 
indexed"  is  corrected  to  read  "The 
temporary  guarantee  may  be  a  rate  based 
on  stocks,  other  equity  instruments,  or 
equity-based  derivatives  (equity- 
indexed  modified  guaranteed  contracts) 
or  a  rate  that  is  not  related  to  equity 
performance  (non-equity-indexed 
modified  guaranteed  contracts).". 

Cynthia  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Income  Tax  and  Accounting). 
[FR  Doc.  02-15353  Filed  6-18-02;  8:45  am) 

BILUNO  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-238-f  OR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement(OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  We  are  announcing  a 
proposed  amendment  to  the  Kentucky 
regulatory  program  (the  "Kentucky 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  Kentucky  proposes 
additions  to  its -statutes  about 
permittees'  access  to  land  to  abate 
violations  and  intends  to  revise  its 
program  to  be  consistent  with  SMCRA. 
This  document  gives  the  times  and 
locations  that  the  Kentucky  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  die  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  e.s.t.  July  19,  2002.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  July  15,  2002.  We  vrill 
accept  requests  to  speak  at  a  hearing 
until  4  p.m.,  e.s.t.  on  July  5,  2002. 
ADDRESSES:  You  should  mail  or  hand 
deliver  vmtten  comments  and  requests 
to  speak  at  the  hearing  to  William  J. 
Kovacic  at  the  address  listed  below. 

You  may  review  copies  of  the 
Kentucky  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Lexington  Field 
Office. 

William  J.  Kovacic,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (859)  260-8400.  E- 
mail:  bkovacic@osmre.^ov. 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort. 
Kentucky  40601,  Telephone:  (502) 
564-6940. 
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FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  Telephone:  (859) 
260-8400.  Internet: 
bitovacic@osinre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  £)escription  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  50S(a)  of  the  Act  permits  a 
State  to  assimie  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *  and 
nUes  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act  *   *  *  See  30 
U.S.C.  1253(a)(1)  and  (7).  On  the  basis 
of  these  criteria,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program  on  May  18, 1982. 
You  can  find  background  information 
on  the  Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Kentucky  program  in  the  May  18, 
1982,  Federal  Register  (47  FR  21404). 
You  can  also  find  later  actions 
concerning  Kentucky's  program  and 
program  amendments  at  30  CFR  917.11, 
917.12,  917.13,  917.15.  917.16,  and 
917.17. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  April  25,  2002 
(Administrative  Record  No.  KY-1530), 
Kentucky  sent  us  an  amendment  to  its 
program  under  SMOIA  (30  U.S.C.  1201 
et  seq.).  Kentucky  sent  the  amendment 
at  its  own  initiative.  A  siunmary  of  the 
amended  language  follows.  It  amends 
the  Kentucky  Revised  Statutes  (KRS)  at 
350.280  and  is  referenced  as  Kentucky 
House  Bill  809. 

Emergencies:  If  Kentucky  issues  a 
cessation  order  requiring  the  immediate 
abatement  of  a  violation  based  on 
imminent  danger  to  the  health  and 
safety  of  the  public  or  significant 
environmental  harm,  and  the  order 
requires  access  to  property  for  which 
the  permittee  does  not  have  legal  right 
of  entry  and  has  been  denied  access  to 
abate  the  violation,  an  easement  of 
necessity  is  recognized  on  behalf  of  the 
permittee  for  the  linaited  purpose  of 
abating  the  violation.  The  easement 
becomes  effective  and  the  permittee  is 
authorized  to  enter  the  property  to 


imdertake  immediate  action  to  abate  the 
violation  if  he/she  concurrently:  (a) 
Provides  to  the  property  owner  or  legal 
occupant  a  copy  of  the  cessation  order; 
(b)  provides  to  the  owner  an  affadivit 
that  the  permittee  has  been  denied 
access  to  the  property;  and  (c)  provides 
to  the  owner  a  statement  that  within 
three  days  of  his  entry  to  the  property 
the  permittee  will  obtain  a  qualified 
appraisal  of  the  property  damages, 
including  loss  of  use,  that  will  result 
from  the  violation  as  abated  and  those 
that  are  likely  to  result  bom  the 
permittee's  entry  to  abate  the  violation, 
and  that  the  permittee  will,  at  that  time, 
pay  the  owner  the  amount  of  the 
damages  specified  in  the  appraisal. 

The  permittee  must  deliver  the 
appraisal  as  promised,  and  the  owner 
has  three  days  to  accept  or  reject  it  in 
writing.  If  the  owner  does  not  accept  or 
reject  the  permittee's  appraisal  and 
offer,  the  permittee  must  pay  the 
appraised  damages  to  the  County  Circuit 
Clerk  within  three  business  days  of  the 
non-acceptance.  The  funds  will  be 
placed  in  an  interest-bearing  bank 
account  until  the  issue  is  resolved. 

If  the  owner  rejects  the  permittee's 
appraisal,  he/she  may  obtain  his/her 
own  appraisal  and  provide  it  to  the 
permittee  within  seven  days  after 
receipt  of  the  permittee's  appraisal.  The 
permittee  must  pay  for  the  owner's 
appraisal,  up  to  the  amount  the 
permittee  paid  for  his/her  own 
appraisal.  If  the  owner's  appraised 
damages  are  greater  than  the  permittee's 
and  agreement  is  not  reached,  the 
permittee  must  pay  the  owner  the 
amount  of  the  permittee's  appraised 
damages  and  pay  the  difference  to  the 
County  Circuit  Clerk.  The  funds  will  be 
placed  in  an  interest-bearing  bank 
account  until  the  issue  is  resolved. 

Non-emergencies:  The  procedures  are 
generally  the  same  as  those  described 
above  for  emergencies.  However,  the 
easement  of  necessity  is  initially 
recognized  only  for  the  limited  pmpose 
of  allowing  the  permittee's  appraiser  to 
enter  the  property  to  conduct  the 
appraisal,  which  the  permittee  must 
provide  within  seven  days  instead  of 
three.  After  the  required  procedures  and 
payments  are  satisfied,  the  permittee 
may  enter  the  property  to  abate  the 
violation. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  U  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 


Written  Conunents 

Send  your  written  or  electronic 
conunents  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  yoiu  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  {see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Lexington  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn:    • 
SPATS  No.KY-231-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Lexington  Field  Office  at  (859)  260- 
8400. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  conunents.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  bom 
organizations  or  businesses,  and  fi"om 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  e.s.t.  July  5,  2002.  If  you  are 
disabled  and  need  special 
acconunodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opport\mity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
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public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
^peak,  have  been  heard. 

Public  Meeting 

I    If  only  one  person  requests  an 
bpportunity  to  speak,  we  may  hold  a 

Eublic  meeting  rather  than  a  public 
earing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
^  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
^sted  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

kV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

I    The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
bas  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
pnd  (b)  of  that  section.  However,  these 
{standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 

Erograms  and  program  amendments 
ecause  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
l730.ll,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
jsubmitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
ibeen  met. 


Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
govenunents  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  siuface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siuface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Efiiects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
enviroiunental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
Nationd  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  ndt  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

TheDepartment  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  riile  is  not  a  major  rule  under  5 
U.S.C.804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  irmovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upyon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  govenunents  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regvdations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  imfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  15,  2002. 
Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc.  02-15484  Filed  6-18-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 
[SPATS  No.  WY-030-FOR] 

Wyoming  Regulatory  Program. 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  We  are  announcing  receipt  of 
a  proposed  amendment  to  the  Wyoming 
regulatory  program  (hereinafter,  the 
"Wyoming  program")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Wyoming 
proposes  revisions  to  its  Coal  Rules 
regarding  placement  of  spoil  outside  of 
the  mined-out  area,  clarification  of  self- 
bonding  requirements,  approving  permit 
revisions,  incremental  bonds,  incidental 
operation  changes  and  termination  of 
jurisdiction.  Wyoming  intends  to  revise 
its  program  to  be  consistent  with  the 
corresponding  Federal  regulations, 
provide  additional  safeguards,  clarify 
ambiguities,  and  improve  operational 
efficiency. 

This  docimient  gives  the  times  and 
locations  that  the  Wyoming  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
conunents  on  the  amendment,  and  the 
procediues  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,  m.d.t.  July  19,  2002.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  July  15,  2002.  We  will 
accept  requests  to  speak  until  4:00  p.m., 
m.d.t.  on  July  5,  2002. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Wyoming  program,  tUs  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement's  (OSM's) 
Casper  Field  Office. 

Guy  Padgett,  Casper  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 


Enforcement,  100  East  "B"  Street, 
Federal  Building,  Room  2128,  Casper, 
Wyoming  82601-1918,  307/261-6550, 
GPadgett@osmre.gov. 
Dennis  Hemmer,  Director,  Wyoming 
Department  of  Environmental  Quality, 
Herschler  Building,  122  West  25th 
Street,  Cheyenne,  Wyoming  82002, 
307/777-7682,  dhemmei^state.wy.us. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307/261-6550. 
Internet:  GPadgett@osinre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming  Program 
n.  Description  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 
IV.  Procedural  Determinations 

I.  Baclcground  on  the  Wyoming 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siuface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   •   * ;  and 
rules  and  regiilations  consistent  with 
regulations  issued  by  the  Secretary 
piusuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Wyoming 
program  on  November  26, 1980.  You 
can  find  background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  in 
the  November  26, 1980,  Federal 
Register  (45  FR  78637).  You  can  also 
find  later  actions  concerning  Wyoming's 
program  and  program  amendments  at  30 
CFR  950.12,  950.15,  950.16.  and  950.20. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  April  30,  2002, 
Wyoming  sent  us  a  proposed 
amendment  to  its  program 
(administrative  record  No.  WY-35-01) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
Wyoming  sent  the  amendment  in 
response  to  a  November  7,  1988,  letter 
(administrative  record  No.  WY-3^05) 
and  a  February  21, 1990,  letter 
(administrative  record  No.  WY-35-07) 
that  we  sent  to  Wyoming  in  accordance 
with  30  CFR  732.17(c),  and  in  response 
to  the  required  program  amendments  at 
30  CFR  950.l6(j,  k,  n,  y,  and  z),  and  to 
include  changes  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 


at  the  locations  listed  above  imder 
ADDRESSES. 

The  provisions  of  Wyoming's  Coal 
Rules  that  Wyoming  proposes  to  revise 
are:  (1)  Chapter  1,  Section  2  and  Chapter 
13,  Section  1(a),  (b),  and  (c),  definitions, 
cross-reference,  and  guidelines  on 
permit  revisions;  (2)  Chapter  4,  Section 
2(b)(iv),  backfilling,  grading,  contoiu-ing, 
spoil,  topsoil,  vegetative  and  organic 
material  to  satisfy  the  required  program 
amendment  at  30  CFR  950.16(n);  (3) 
Chapter  11,  Sections  1(a),  2(a),  3(b),  3(c) 
and  4(a),  bond  and  insinance 
requirements  for  siuiace  coal  mining 
operations  under  regulatory  programs, 
intended  to  satisfy  some  of  the 
deficiencies  identified  by  OSM  in  its 
November  7, 1988,  30  CFR  732  letter  to 
Wyoming;  (4)  Chapter  12,  Section  1(b), 
review,  public  participation,  and 
approval  or  disapproval  of  permit 
applications,  permit  term  and 
conditions,  and  Chapter  13,  Section 
l(d)(iv)(D),  probable  hydrologic 
consequences  assessment  revision  or 
update  (changes  to  both  Chapters  12  and 
1 3  are  intended  to  satisfy  the  program 
deficiency  identified  at  30  CFR 
950.16(y));  (5)  Chapter  12,  Section 
2(d)(iii),  bonding  and  insurance 
procedures  intended  to  satisfy  the 
program  deficiencies  (numbered  G-1) 
contained  in  the  February  21, 1990,  30 
CFR  732  letter  we  sent  to  Wyoming;  (6) 
Chapter  15,  Section  7,  termination  of 
jurisdiction,  intended  to  satisfy  the 
program  deficiency  (D-1)  we  sent 
Wyoming  in  a  February  21, 1990,  30 
CFR  732  letter;  (7)  Chapter  13,  Section 
1(d),  intended  to  correct  a  cross- 
reference  listed  as  a  program  deficiency 
in  30  CFR  950.16(j)[part  2);  and  (8) 
Chapter  13,  Section  1(a),  concerning 
alternative  methods  of  permit  revision, 
intended  to  satisfy  the  program 
deficiency  listed  at  30  CFR 
950.16(j)[part  a). 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Wyoming  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  yom'  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
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period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Casper  Field  Office  may  not  be  logged 
in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
SPATS  No.  WY-030-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Casper  Field  Office  at  307/261-6555. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  conunents.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law, 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organization's  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  m.d.t.  on  July  5,  2002.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  imtil  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  bis 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 


present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  With  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
coimterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and"732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
govenmients  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 


operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  nile  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
enviroiunental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Enviroimiental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regtilations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regiilations. 


41658  Federal  Register /Vol.  67,  No.  118 /Wednesday,  June  19,  2002  /  Proposed  Rules 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  fdr 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  riile  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  detennination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated;  May  16,  2002. 
Peter  A.  Rutledge, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center 

tPR  Doc.  02-15485  Filed  &-18-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  501 

Rules  Governing  Availability  of 
Information 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACnOM:  Proposed  rule;  request  for 

comments. 

summary:  The  Office  of  Foreign  Assets 
Control  ("OFAC")  of  the  U.S. 
Department  of  the  Treasury  invites 
public  comments  on  a  proposed  rule 


concerning  the  disclosure  of  certain 
civil  penalties  information.  On  a 
periodic  basis,  not  less  frequently  than 
quarterly,  OFAC  intends  to  make  public 
certain  information  about  civil  penalties 
imposed  and  informal  settlements. 
DATES:  Public  comments  must  be 
received  by  OFAC  on  or  before  July  19, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  to  the  Chief  of  Records, 
ATTN:  Request  for  Comments,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 
Alternatively,  comments  may  be 
submitted  via  facsimile  to  the  Chief  of 
Records  at  202/622-1657  or  via  OFAC's 
Web  site  <http://www.treas.gov/offices/ 
enforcement/ofac/comment.html>. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  of  Records,  tel.:  202/622-2500,  or 
Chief  Counsel,  tel.  202/622-2410. 
SUPPLEMENTARY  INFORMATION: 

Baclcgroimd 

OFAC  is  committed  to  making  its 
enforcement  activities  more  transparent 
to  the  public.  In  an  effort  to  achieve  this 
goal,  while  balancing  foreign  policy 
considerations  and  the  requirements  of 
the  statutes.  Executive  Orders,  and 
regulations  it  administers  and  enforces, 
OFAC  offers  this  notice  of  a  proposed 
rule  governing  the  public  availability  of 
certain  civil  penalties  information. 
OFAC  expects  that  making  certain 
additional  information  public  will 
promote  greater  awareness  of  its 
enforcement  activities  and  encourage 
compliance  with  the  economic 
sanctions  programs  OFAC  administers 
and  enforces  under  31  CFR  chapter  V. 

OFAC  has  already  made  pubGc 
certain  information  pertaining  to 
informal  settlements  of  civil  penalties 
matters  in  response  to  a  request  under 
the  Freedom  of  Information  Act 
("FOIA"),  5  U.S.C.  552.  Within  a  given 
range  of  dates,  the  FOIA  requester 
sought,  inter  alia,  the  identity  of  each 
entity  with  which  a  civil  penalties 
matter  was  settled,  the  nature  of  the 
alleged  violation,  and  the  amoimt  of  the 
settlement.  OFAC  is  still  in  the  process 
of  completing  its  response  to  this 
particular  FOLA  request,  but  an  interim 
release  of  documents  generated 
substantial  public  interest. 

Prospectively,  OFAC  intends  to  make 
public  the  following  civil  penalties 
information  on  a  periodic  basis,  not  less 
frequently  than  quarterly.  In 
proceedings  against  an  entity  that  result 
in  either  the  imposition  of  a  civil 
monetary  penalty  or  an  informal 
settlement,  OFAC  plans  to  release  (1) 
the  name  of  the  entity  involved,  (2)  the 


sanctions  program  involved,  (3)  a  brief 
description  of  the  violation  or  alleged 
violation,  and  (4)  the  amount  of  the 
penalty  imposed  or  the  amount  of  the 
agreed  settlement.  At  this  time,  OFAC 
does  not  plan  to  release  the  names  of 
individuals  involved  in  civil  penalties 
matters,  but  OFAC  may  decide  to  do  so 
in  the  future;  we  would  welcome  public 
comments  on  the  potential  disclosure  of 
individual  names  in  response  to  this 
notice.  For  the  time  being,  penalties  and 
informal  settlements  involving 
individuals  will  be  included  in  the 
periodic  release  on  an  aggregate  basis. 
The  information  concerning  civil 
penalties  and  informal  settlements  will 
be  made  available  to  the  public  through 
OFAC's  Web  site  <http://www.treas.gov/ 
offices/enforcement/ofac/index.html>. 

In  addition  to  the  names  of 
individuals,  there  are  certain  types  of 
information  that  OFAC  does  not 
propose  to  make  public  under  this  rule. 
These  include  information  relating  to 
the  Foreign  Narcotics  Kingpin  Sanctions 
Regulations,  trade  secrets  and  other 
sensitive  commercial  or  financial 
information,  and  information  on 
proceedings  that  have  not  yet  been 
completed. 

Civil  Penalties  Proceedings  Under  the 
Kingpin  Act.  Section  805(e)(3)  of  the 
Foreign  Narcotics  Kingpin  Designation 
Act  ("FNKDA"),  21  U.S.C.  1904(e)(3), 
provides  that  a  key  disclosure  provision 
of  FOIA,  5  U.S.C.  552(a)(3),  shall  not 
apply  to  any  record  or  information 
obtained  or  generated  in  the 
implementation  of  FNKDA.  OFAC  has 
implemented  FNKDA  through  the 
Foreign  Narcotics  Kingpin  Sanctions 
Regulations,  31  CFR  part  598,  which 
explain  that  information  obtained  or 
created  in  the  implementation  of  those 
regulations  shall  not  be  disclosed  under 
section  552(a)(3)  of  FOIA.  See  31  CFR 
§598.802.  In  recognition  of  the 
important  policies  underlying  this 
provision  of  FNKDA,  OFAC  does  not 
plan  to  make  public,  imder  this 
proposed  rule,  information  from  civil 
penalties  proceedings  conducted  imder 
the  Foreign  Narcotics  Kingpin  Sanctions 
Regulations. 

Trade  Secrets  and  Commercial  or 
Financial  Information.  OFAC  does  not 
intend  to  make  public  any  "trade  secrets 
and  conunercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential,"  within  the  meaning  of 
section  552(b)(4)  of  FOIAi 

Pending  Proceedings.  As  a  matter  of 
policy,  OFAC  does  not  publicly 
comment  on  pending  enforcement  and 
civil  penalties  proceedings.  OFAC  plans 
to  m^e  public  the  information 
described  in  this  proposed  rule  only 
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aiter  the  conclusion  of  any  such 
proceedings. 

Electronic  Availability 

This  document  is  available  as  an 
;   electronic  file  on  The  Federal  Bulletin 
'   Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
;   202/512-1530  for  disk  or  paper  copies. 
I   This  file  is  available  for  downloading 
I  without  charge  in  ASCII  and  Adobe 
Acrobat7  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web,  Telnet,  or  FTP 
protocol  is  <f edhbs. access. gpo.gov>. 

This  document  and  additional 
information  concerning  the  Office  of 
Foreign  Assets  Control  are  available 
from  OFAC's  Web  site  <http:// 
www.  treas.gov/offices/enforcement/ 
ofac/index.html>  or  via  facsimile 
through  OFAC's  24-hour  fax-on-demand 
service,  tel:  202/622-0077.  Comments 
on  this  proposed  rule  may  be  submitted 
electronically  via  OFAC's  Web  site 
<http://www.treas.gov/offices/ 
enforcement/ofac/comment.htmh. 

Regulatory  Flexibility  Act,  Paperwork 
Reduction  Act,  and  Executive  Order 
12866 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  it  is  hereby 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  rule  imposes  no 
regulatory  burdens  on  the  public  and 
simply  announces  that  OFAC  will 
publicly  release  certain  information 
about  civil  penalties  imposed  and 
informal  settlements.  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  information  collection 
requirements  that  would  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
A  regulatory  assessment  is  not  reqiured 
i    because  this  proposed  rule  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866. 

Request  for  Comment 

OFAC  invites  public  comments 
concerning  this  proposed  rule. 
Comments  must  be  received  within 
thirty  (30)  days  of  the  publication  date 
of  this  notice.  The  address  for 
submitting  comments  appears  near  the 
beginning  of  this  notice.  All  relevadt 
comments  received  will  be  made 
available  to  the  public  on  OFAC's  Web 
site  <http://www.tieas.gov/offices/ 
enforcement/ofac/index.html> . 


List  of  Subjects  in  31  CFR  Part  501 

Administrative  practice  and 
procedure.  Penalties,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  OFAC  proposes  to  amend  31 
CFR  Part  501  to  read  as  follows: 

PART  501— REPORTING  AND 
PROCEDURES  REGULATIONS 

Subpart  D— Procedures 

Amend  §  501.805  by  adding 
paragraph  (d)  to  read  as  follows: 

f  501 .805    Rules  governing  availability  of 
infornurtion. 

***** 

(d)  Certain  Civil  Penalties 
Information.  (1)  After  the  conclusion  of 
a  civil  penalties  proceeding  that  results 
in  either  the  imposition  of  a  civil 
monetary  penalty  or  an  informal 
settlement,  OFAC  shall  make  available 
to  the  public  certain  information  on  a 
periodic  basis,  not  less  frequently  than 
quarterly,  as  follows: 

(i)  In  each  such  proceeding  involving 
an  entity,  OFAC  shall  make  available  to 
the  public 

(A)  The  name  of  the  entity  involved, 

(B)  The  sanctions  program  involved, 

(C)  A  brief  description  of  the  violation 
or  alleged  violation,  and 

(D)  Ine  amoimt  of  the  penalty 
imposed  or  the  amoimt  of  the  agreed 
settlement. 

(ii)  In  such  proceedings  involving 
individuals,  OFAC  shall  release  on  an 
aggregate  basis 

(A)  The  number  of  penalties  imposed 
and  informal  settlements  reached, 

(B)  The  sanctions  programs  involved, 

(C)  A  brief  description  of  the 
violations  or  alleged  violations,  and 

(D)  The  amounts  of  the  penalties 
imposed  and  the  amoimts  of  the  agreed 
settlements. 

(iii)  On  a  case-by-case  basis,  OFAC 
may  release  additional  information 
concerning  a  particular  civil  penalties 
proceeding. 

(2)  The  information  made  available 
pursuant  to  paragraph  (d)(1)  of  this 
section  shall  not  include  the  following: 

(i)  The  name  of  any  violator  or  alleged 
violator  who  is  an  individual. 

(ii)  Records  or  information  obtained 
or  created  in  the  implementation  of  part 
598  of  this  chapter. 

Dated:  June  12.  2002. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  June  12,  2002. 
Kenneth  La%irson, 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
(FR  Doc.  02-15377  Filed  6-14-02;  10:19  am] 
MLUNQ  CODE  M10-2S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  160 

[USCG-2001-11865] 

RIN2115-AQ35 

Notification  of  Arrival  in  U.S.  Ports 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
permanent  changes  to  its  notification  of 
arrival  and  departure  requirements  for 
commercial  vessels  greater  than  300 
gross  tons  boimd  for  or  departing  from 
ports  or  places  in  the  United  States.  We 
propose  to  incorporate  most  of  the 
temporary  changes  we  made  following 
the  September  11,  2001,  terrorist 
attacks.  We  also  propose  to  consolidate 
the  notice  of  departure  and  notice  of 
arrival;  require  electronic  submission  of 
cargo  manifest  information  to  U.S. 
Customs  Service;  and  require  additional 
crew  and  passenger  information.  The 
proposed  permanent  changes  would 
help  ensure  public  safety,  security,  and 
the  uninterrupted  flow  of  commerce. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  August  19,  2002. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (0MB)  on 
collection  of  information  must  reach 
0MB  on  or  before  August  19,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2001-11865),  U.S. 
Department  of  Transportation,  room 
PL-401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL^Ol  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  nimiber  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  website 
for  the  Docket  Management  System  at 

h  ttp :// dms.dot.gov/. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503. 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Docket  Management  FaciUty 
maintains  the  public  docket  for  this 
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rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federcil  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
h ttp  J/dms  dot. gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
rule,  call  LTJG  Marcus  A.  lines,  U.S. 
Coast  Guard  (G-MP),  at  202-267-6854. 
If  you  have  questions  concerning  U.S. 
Customs  Service  procedures,  call 
Kimberly  Nott  at  202-927-0042.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  at  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-2001-11865), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  please  submit 
your  comments  and  material  by  only 
one  means.  If  you  submit  them  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
one  to  the  Docket  Management  Facility 
at  the  address  imder  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  terrorist  attacks  of  September 
2001  killed  thousands  of  people  and 


heightened  the  need  for  security  checks 
on  all  modes  of  travel,  particularly  those 
modes  by  which  foreign  nationals  and 
products  can  enter  the  country.  In  the 
maritime  context,  extra  time  is  needed 
for  security  checks.  If  the  required 
arrival  information  is  not  received  early 
enough,  vessels  bound  for  U.S.  ports 
and  places  could  experience  delays  in 
entering  port. 

On  October  4,  2001,  we  published  a 
temporary  finial  rule  entitled 
"Temporary  Requirements  for 
Notification  of  Arrival  in  U.S.  Ports"  in 
the  Federal  Register  (66  FR  50565). 
Subsequently,  we  published  two 
corrections  in  the  Federal  Register 
[November  19,  2001  (66  FR  57877)  and 
January  18.  2002  (67  FR  2571)].  The 
temporary  rule  increased  the 
submission  time  for  an  NOA  from  24  to 
96  hours  prior  to  arriving  at  port; 
required  centralized  submissions; 
temporarily  suspended  exemptions  from 
reporting  requirements  for  some  groups 
of  vessels;  and  required  submission  of 
passenger,  crew,  and  cargo  information. 

Additional  rulemakings  may  be 
necessary  to  increase  maritime  domain 
awareness  or  to  achieve  the  goal  of  a 
single  submission  of  all  Federal 
Government  arrival  information 
requirements. 

Extension  of  Temporary  Final  Rule 

The  temporary  rule  was  effective  until 
June  15,  2002.  On  May  30,  2002,  we 
extended  the  effective  period  of  the 
temporary  rule  until  September  30,  2002 
(67  FR  37682]. 

Discussion  of  Comments 

General.  During  the  comment  period 
of  the  temporary  rule,  we  received  eight 
letters.  Each  of  the  eight  conunenters 
imderstood  the  need  to  strengthen 
security  efforts  and  change  the 
requirements  for  Notices  of  Arrivals 
(NOAs).  Most  of  the  comments 
contained  suggestions  about  the  process 
in  which  we  manage  and  distribute  the 
information  reported  from  vessels. 

One  comment  stated  that  some 
Captains  of  the  Port  (COTP)  requested 
vessel  owners  and  operators  to  submit  a 
duplicate  of  the  information  already 
reported  to  the  National  Vessel 
Movement  Center  (NVMC).  The 
comment  recommended  that 
information  be  reported  only  once.  We 
agree  with  this  comment.  During  the 
early  implementation  of  the  temporary 
rule  some  instances  of  duplicated 
reporting  occiured.  Those  instances 
were  resolved.  This  proposal  would 
require  reporting  only  to  a  centralized 
location. 

Some  comments  also  encouraged  the 
Coast  Guard  to  share  or  distribute  NOA 


information  among  federal  government 
agencies  to  limit  duplicate  submission 
requirements.  We  shared  these 
suggestions  with  the  program  offices 
working  with  other  agencies  to 
eliminate  or  minimize  redimdemt 
reporting  requirements. 

One  comment  encouraged  the  Coast 
Guard  to  state  in  "plain  language" 
exactly  what  is  required  of  vessel 
owners.  The  Coast  Guard  agrees.  We 
request  comments  concerning  the 
readability,  organization,  or 
presentation  of  requirements  in  this 
proposal.  We  will  incorporate  plain 
language  principles  into  our  Final  Rule. 

Local  issues.  One  comment  requested 
that  COTPs  use  information  submitted 
for  an  "explosive  shipment  carrying" 
permit  to  satisfy  NOA  submission 
requirements.  Another  comment 
complained  that  it  is  too  difficult  to 
accurately  submit  a  96-hour  advance 
NOA  to  the  NVMC,  without  subsequent 
updates. 

These  comments  both  discuss  matters 
which  are  better  addressed  by  the  local 
COTP.  Under  §  160.205,  these 
individuals  may  request  a  waiver  from 
submitting  an  NOA  report. 

Electronic  Submissions.  A  few 
comments  suggested  the  Coast  Guard    . 
provide  electronic  submission 
capabilities  for  submitting  NOAs  to  the 
NVMC.  Currently,  the  NVMC  can 
receive  electronic  submissions  in 
common  file  formats,  such  as  ASCII 
text,  MS  Word  docimients,  and  MS 
Excel  spreadsheets.  In  the  "discussion 
of  proposed  rule"  section  of  this 
preamble,  we  seek  comments  on 
electronic  filing  data  specifications  that 
would  enable  automatic  processing  of 
NOA  data. 

Discussion  of  Proposed  Rule 

This  proposed  rule  would 
permanently  change  the  notice  of  arrival 
(NOA)  requirements.  Many  of  the 
changes  we  propose  to  make  permanent 
in  this  NPRM  have  been  adopted  from 
the  temporary  rule.  This  proposal  also 
contains  requirements  that  were  not 
introduced  in  the  temporary  rule,  and 
they  are  discussed  in  detail  in  this 
preamble. 

Under  33  CFR  part  160,  subpart  C, 
owners,  agents,  masters,  operators,  or 
persons  in  charge  of  vessels  bound  for 
U.S.  ports  must  file  an  NOA  before  they 
enter  port.  (Persons  required  to  submit 
reports  will  hereafter  be  called 
"submitters.")  In  this  rulemaking,  the 
Coast  Guard  proposes  to: 

•  Require  additional  information  in 
NOA  reports; 

•  Require  electronic  submissions  of 
cargo  manifest  information  to  United 
States  Customs  Service  (USCS); 
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•  Change  submission  times  for  NOAs; 

•  Require  submitters  to  report 
changes  to  submitted  information; 

•  Merge  the  Notice  of  Departure 
(NOD)  requirements  with  the  NOA 
requirements; 

•  Allow  consolidated  NOA  reports  for 
midtiple  ports; 

•  Require  centralized  and  electronic 
submissions; 

•  Revise  exemptions  from  reporting 
requirements  and 

•  Update  definitions,  and  make 
technical  corrections  in  the  ISM  Code 
Notice  hsted  in  33  CFR  160.207(d). 

Required  elements  in  NOA  reports. 
We  propose  to  permanently  require  the 
following  vessel,  cargo,  crew,  and 
passenger  information  be  reported. 
Submitters  would  identify  each 
destination  by  listing  the  names  of  the 
receiving  facility,  the  port  or  place  in 
the  U.S.,  the  city,  and  the  state,  as  well 
as  indicate  the  location  or  position  of 
I  the  vessel  at  the  time  of  reporting. 
[  Submitters  would  provide  a  general 
I  description  of  cargo  aboard  the  vessel. 
I  The  description  would  convey  if  the 
I  vessel  were  carrying  items  such  as  grain, 
I  oil,  containers,  etc.  Submitters  would 
provide  the  full  name,  date  of  birth, 
nationality,  passport  number  or 
mariner's  documentation  number,  and 
position  or  duty  on  the  vessel,  as 
applicable,  for  each  crewmember  and 
passenger. 

In  addition  to  making  those 
requirements  permanent,  we  also 
propose  adding  requirements  for 
submitters  to  identify  where  each 
crewmember  and  passenger  embarked. 
Submitters  would  provide  any  aliases, 
nickname,  maiden  name,  professional, 
or  stage  name  for  each  crewmember. 
This  new  information  would  allow  us  to 
better  identify  crewmembers  entering 
our  ports. 

Cargo  Manifest  Information.  The 
Coast  Guard  proposes  requiring  a  new 
information  requirement  as  part  of  the 
NOA  submission.  The  new  requirement 
is  the  vessel's  cargo  manifest 
information  described  in  19  CFR  4.7(a). 


This  requirement  is  in  addition  to  the 
one  in  §  160.207(b)(14),  "general 
description  of  the  cargo",  and  would 
consist  of  a  completed  U.S.  Customs 
Service  form  (Customs  Form  1302). 
Cargo  manifest  information  is  necessary 
to  assess  cargoes  entering  U.S.  ports  for 
potential  threats  to  the  national  security 
and  appropriately  respond  to  those 
■threats. 

The  Coast  Guard  does  not  have  the 
capability  at  its  National  Vessel 
Movement  Center  to  receive  and  process 
the  cargo  manifest  information.  The  U.S. 
Customs  Service  (USCS),  however,  does 
have  an  existing  capability  to  receive, 
process,  and  share  the  information  with 
Coast  Guard,  provided  the  information 
is  submitted  to  USCS  96  hours  before 
the  vessel  arrives  at  a  U.S.  port  and 
provided  it  is  submitted  electronically 
•to  the  USCS  Sea  Automated  Manifest 
System  (AMS).  A  single  electronic 
submission  of  the  cargo  manifest 
information  (Customs  Form  1302)  to 
USCS  would  satisfy  the  requirements  of 
both  agencies  for  submission  of  that 
data. 

The  Coast  Guard  proposes  that  the 
cargo  manifest  information  be  submitted 
electronically  to  USCS  through  AMS, 
while  all  other  required  NOA 
information  would  continue  to  be 
submitted  to  NVMC. 

The  Coast  Guard  requests  comments 
on  whether  all  vessels  should  be 
required  to  submit  their  cargo  manifest 
information  via  electronic  means 
utilizing  Sea  AMS,  or  should  they  be 
.  allowed  to  submit  the  cargo  manifest  by 
some  other  means? 

To  transmit  information 
electronically,  a  submitter  will  begin  by, 
first,  calling  703-921-7501  or  sending  a 
letter  to  the  following  address 
requesting  participation  in  the  Sea  AMS 
program:  U.S.  Customs  Service,  Client 
Representative  Branch,  7501  Boston 
Blvd.  Rm.  211,  Springfield,  VA  22153. 
Upon  receiving  an  inquiry.  Customs 
will  send  a  respondent  checklist  to  the 
party  for  completion. 


Once  the  checklist  is  completed  and 
returned  to  Customs,  a  USCS  client 
representative  will  be  assigned  to  work 
with  the  submitter.  This  representative 
will  serve  as  a  technical  advisor 
establishing  a  Sea  AMS  interface. 
Establishing  an  interface  for 
participation  can  require  as  little  as  two 
weeks  or  up  to  several  months, 
depending  on  the  particular  method 
chosen. 

AMS  will  allow  participants  to 
transmit  manifest  information 
electronically  96  hours  prior  to  vessel 
arrival.  There  are  four  methods  of 
transmitting  data  to  AMS:  (1)  Establish 
a  direct  connection  with  Customs;  (2) 
use  a  service  provider;  (3)  use  a  port 
authority;  and  (4)  purchase  software 
from  a  vendor.  For  general  information 
related  to  AMS,  visit  their  Automated 
Commercial  System  website  at  http://    ' 
www.customs.  treas.gov/imp-exp2/auto- 
sys/ams.htm. 

Of  vessels  already  required  to  submit 
a  "cargo  manifest"  to  USCS, 
approximately  95  percent  submit  the 
manifest  information  electronically.  The 
new  Coast  Guard  requirement  only 
affects  these  vessels  by  increasing  the 
time  by  which  Customs  Form  1302 
needs  to  be  submitted  (from  48  hours  to 
96  hours).  For  vessels  not  subject  to 
USCS  requirements,  meaning  vessels  on 
a  domestic  voyage  in  the  United  States, 
the  requirement  to  submit  cargo 
manifest  information  electronically 
would  not  apply.  This  rulemaking 
would  not  create  an  exception  to  or 
exemption  from  any  other  applicable 
U.S.  Customs  regulations. 

NOA  submission  times.  In  the 
temporary  rule,  we  increased  the  times 
of  submitting  an  arrival  notice.  We 
propose  to  make  permanent  the 
submission  times  established  in  our 
temporary  rule.  The  following  chart 
provides  a  summary  of  the  proposed 
submission  times. 
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Reporting  changes  to  submitted  NOA 
information.  The  temporary  rule 
established  procedures  for  reporting 
changes  to  the  information  submitted  on 
an  NOA.  We  propose  to  make  the 
requirements  permanent  by  adding  a 
new  section,  §160.214  "Requirements 
for  submitting  changes  to  NOA  reports". 
'  Changes  to  NOAs  would  be  reported  as 
soon  as  practical  but  no  less  than  12  or 
24  hours  prior  to  entering  port 
depending  on  vessel  and  voyage 
characteristics.  When  reporting  changes, 
a  complete  resubmission  of  an  entire 
report  would  not  be  necessary.  See 
Chart  1,  above,  for  the  proposed 
submission  times  applicable  to 
reporting  changes. 

Notice  of  Departure  (NOD).  The  Coast 
I  Guard  proposes  to  combine  all  of  the 
j  information  elements  of  a  Notification 
lof  Departiu«  (NOD)  and  an  NOA  into  a 
single  NOA  report.  Both  notices 
contained  duplicate  reporting  elements, 
although  the  NOD  required  the 
submission  of  one  additional  element. 
We  propose  to  include  the  additional 
element  (the  estimated  date  and  time  of 
departure)  in  the  NOA  report,  thereby, 
eliminating  reporting  the  same 
{information  twice  and  reducing  the 
jreporting  burden. 

Multiple  Ports.  Submitters  would  also 
[be  allowed  to  file  a  single  NOA  report 
'listing  all  consecutive  U.S.  destinations 
during  the  voyage,  along  with  estimated 
arrival  and  departure  dates  and  times 
for  each  port. 

[    Require  centralized  submissions.  As 
established  in  the  temporary  rule,  we 
propose  that  all  NOA  reports  continue 
to  go  to  the  NVMC  instead  of  to 
individual  Captains  of  the  Port  (COTPs). 
Foreign  vessels  of  300  gross  tons  or  less 
operating  in  the  Seventh  Coast  Guard 
.District  would  continue  to  submit  NOA 
'reports  to  cognizant  COTPs. 

Vessels  transiting  inbound  on  the 
I  Saint  Lawrence  Seaways  would  be  able 
ito  meet  the  NOA  reporting  requirements 
by  continuing  to  fax  their  submissions 
to  the  Saint  Lawrence  Seaway 
Development  Corporation  and  the  Saint 
Lawrence  Seaway  Management 
Corporation  of  Canada.  The  Canadian 
offices  would  forward  each  vessel's 
NOA  report  to  the  Coast  Guard. 

We  require  the  owner,  authorized 
agent,  master,  operator,  or  person  in 
charge  of  a  vessel  to  report  a  vessel's 
larrival  to  the  NVMC.  We  are  considering 
'accepting  NOA  submissions  fi-om  only 
the  vessel  owner  and  operator,  or  from 
only  the  owner,  operator,  and 
'authorized  agent  (including  shipping 
iagents  and  marine  exchanges)  of  the 
vessel.  We  specifically  request 
comments  on  how  either  of  these 


changes  would  affect  the  method  of 
submission  you  currently  use. 

Electronic  Submissions.  We  are 
considering  developing  the  capability  to 
receive  and  automatically  process  NOA 
data  that  is  submitted  in  a  specified 
electronic  file  format.  At  this  time,  we 
are  requesting  comments  regarding 
electronic  submittals.  If  electronic 
submission  capabilities  are  improved 
and  in  place  when  a  final  rule  is 
published,  it  would  be  the  preferred  or 
possibly  the  required  method  for  filing 
NOA  reports.  The  following  six 
questions  can  be  used  as  a  guide; 
however,  comments  need  not  be  limited 
to  answering  the  questions: 

1.  What  are  yoiu-  informatidn  security 
concerns  regarding  electronic 
submissions  of  NOA? 

2.  Would  you  allow  the  Coast  Guard 
to  forward  all  or  parts  of  your  NOA 
information  to  entities  such  as  marine 
exchanges  or  port  authorities  as  a  value 
added  service  to  facilitate  information 
sharing  at  the  port  level? 

3.  If  the  Coast  Guard  produced  a 
desktop  application  that  allowed  you  to 
create,  manage,  and  automatically 
submit  NOA  via  email,  would  you  use 
it? 

4.  Which  electronic  means  for 
submitting  NOAs  would  you  prefer? 
(e.g.:  HTML,  SMTP,  FTP) 

5.  What  are  your  information  secvuity 
concerns  if  the  Coast  Guard  allowed  you 
to  send  your  NOA  to  an  FTP  (File 
Transfer  Protocol)  server  or  web  server 
in  the  public  domain? 

6.  If  the  Coast  Guard  provided  an 
XML  (Extensible  markup  language)  data 
specification  for  NOA,  would  you  be 
able  to  generate  XML  documents  and 
submit  them  via  email  or  other  means? 

Exemptions  from  NOA  reporting.  The 
temporary  fined  rule  suspended 
reporting  exemptions  for  vessels 
complying  with  Automated  Mutual 
Assistance  Vessel  Rescue  System 
(AMVER),  certain  vessels  operating 
solely  on  the  Great  Lakes,  and  vessels 
operating  on  a  regularly  scheduled 
route.  We  propose  to  permanently 
remove  these  exemptions. 

Under  this  proposal,  U.S.  vessels, 
except  tank  vessels,  operating  solely 
between  U.S.  ports  on  the  Great  Lakes 
would  be  exempt  from  reporting. 
Canadian  vessels,  U.S.  tank  vessels 
coming  from  a  foreign  port,  and  vessels 
complying  with  AMVER  would  be 
required  to  submit  an  NOA  report. 
Vessels  operating  on  a  regularly 
scheduled  route  would  be  required  to 
submit  an  NOA  report. 

Additionally,  we  propose  revising  the 
exemption  fi'om  reporting  for  each 
barge.  At  the  moment,  each  barge 
carrying  cargoes  other  than  certain 


dangerous  cargoes  is  exempt  from  NOA 
reporting.  In  this  rule,  we  would  limit 
this  exemption  to  barges  coming  from  a 
U.S.  port.  This  change  would  require 
barges  coming  from  a  foreign  port  to 
submit  an  NOA. 

Other  changes.  We  propose 
permanently  adding  definitions  for 
"crewmember",  "nationality",  and 
"persons  in  addition  to  crewmembers". 
We  would  also  revise  the  definition  for 
"certain  dangerous  cargo"  to  conform  to 
language  used  by  the  Research  and 
Special  Programs  Administration 
(RSPA)  in  some  Division  1.5  materials 
and  add  UN  hazardous  class  division 
numbers. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  (0MB)  has 
not  reviewed  it  under  that  Order.  It  is 
not  "significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
We  present  this  Regulatory  Evaluation 
for  the  purposes  of  information.  A 
detailed  Assessment  is  available  in  the 
docket  as  indicated  under  ADDRESSES.  A 
summary  of  the  Assessment  follows: 

Assessment.  The  regulatory  baseline 
for  this  rule  is  the  NOA  and  NOD 
reporting  requirements  in  33  CFR  part 
160  that  are  proposed  to  be  amended  by 
this  rulemaking.  At  the  present,  the 
requirements  of  part  160  that  we 
propose  to  amend  are  temporarily 
suspended.  During  the  suspension 
period  of  these  requirements  there  has 
been  a  temporary  final  rule  NOA  and 
NOD  reporting  in  place  since  October  4, 
2001 .  The  effect  of  the  temporary  final 
rule  ends  on  September  30,  2002.  The 
temporary  reporting  requirements  are 
not  addressed  in  this  analysis.  This 
means  that  the  cost  of  the  proposed  rule 
is  estimated  as  the  incremental 
expenditure  required  to  meet  the 
provisions  of  the  proposed  rule  in 
absence  of  the  temporary  rule  published 
October  4,  2001. 

The  cost  for  complying  with  the 
proposed  rule  will  differ  depending  on 
the  type  of  vessel  submitting  the  report. 
Owners  and  operators  of  non- AMVER/ 
non-Great  Lakes  vessels  will  have  to 
submit  lists  of  the  crew  and  persons  in 
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addition  to  the  crew  (information  they 
akeady  have  to  submit  to  INS). 
Additionally,  these  vessels  must 
provide  detail  on  the  persons  aboard  the 
vessel  (e.g.  port  where  embarked, 


aliases).  Owners  and  operators  of 
AMVER  and  Great  Lakes  vessels  may 
complete  the  INS  forms  (which  they  did 
not  have  to  provide  previously),  the 
crew  lists,  and  the  crew  detail. 


The  cost  of  the  proposed  rule  to 
industry  is  presented  below  based  on 
the  average  number  of  annual  arrivals 
for  1998  and  1999. 


Annual  Cost  and  Benefit  of  the  Proposed  Rule 

[2002  Dotlars] 


NOA  report 

Arrivals 

Cost  per 
arrival 

Annual  cost 

NorvAMVEFl/Non-Great  Lakes 

63,286 

4,040 

813 

$95.17 
141.75 
141.75 

$6  022  715 

AMVER 

572,603 

Great  Lakes  

115  243 

Totals  

6.710,561 

Detail  may  not  cateulate  to  total  due  to  independent  rounding. 


As  shown,  the  proposed  rule  is 
estimated  to  cost  $6.7  million  annually. 
Over  the  next  10  years,  the  Present 
Value  (PV)  cost  of  the  proposed  rule  is 
$50.4  million  (2002-2011,  7  percent 
discount  rate,  2002  dollars). 

The  non-quantifiable  benefit  of  the 
proposed  rule,  would  be — 

•  Providing  relevant  information 
about  an  applicable  vessel's  cargo, 
crewmembers,  and  passengers  as  well  as 
a  threat  it  may  pose;  and 

•  Providing  more  time  to  evaluate, 
analyze,  and  respond  to  the  information 
collected. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
imder  ADDRESSES.  In  your  comment, 
explain  how  and  why  you  think  it 
qualifies  and  to  what  degree  this  rule 
would  economically  affect  it. 

Aanstance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 


the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's' 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other 
similar  actions.  The  title  and 
description  of  the  information 
collections,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  aimual  biuden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection.  The  new  collection  of 
information  estimate  is  based  on  the 
current  collection,  which  accounts  for 
the  temporary  rule.  The  temporary 
changes  will  be  in  effect  until 
September  30,  2002. 

Title:  Advance  Notice  of  Vessel 
Arrival  and  Departure. 

Oha  Control  Number:  2115-0557. 

Summary  of  the  Collection  of 
Information:  The  Coast  Guard  reqmres 
pre-arrival  messages  from  any  vessel 
entering  a  port  or  place  in  the  United 
States.  This  rule  will  amend  33  CFR  part 
160  to  permanently  require: 

•  Earlier  receipt  of  the  notice  of 
arrival — 96  hoius  instead  of  24  hours — 
from  vessels  currently  required  to 
provide  advance  notification  of  arrival; 


•  Submission  of  NOA  reports  to  a 
central  clearinghouse,  the  National 
Vessel  Movement  Center; 

•  Removal  of  the  ciorrent  exemption 
from  notice  of  arrival  reporting 
requirements  for  vessels  operating  in 
compliance  with  the  Automated  Mutual 
Assistance  Vessel  Rescue  System,  some 
vessels  operating  on  the  Great  Lakes, 
and  vessels  on  scheduled  routes;  and 

•  Additional  information  about 
crewmembers,  passengers,  cargoes  on 
board  the  vessel  to  be  provided  as  items 
in  the-notice  of  arrival  report. 

Need  for  Information:  To  ensure  port 
safety  and  security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
Coast  Guard  must  permanently  change 
regulations  relating  to  the  Notifications 
of  Arrival  requirements. 

Proposed  Use  of  Information:  This 
information  is  required  to  control  vessel 
traffic,  develop  contingency  plans, 
enforce  regulations,  and  enhance 
maritime  security. 

Description  of  the  Respondents: 
Respondents  are  owners  and  operators 
of  vessels  that  arrive  at  or  depart  from 
a  port  or  place  in  the  United  States  after 
departing  from  foreign  ports. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  nvunber  of 
respondents  is  10,367  (respondents  are 
owners/operators  of  the  vessels  calling 
on  U.S.  ports  annually).  This  proposed 
rule  will  not  increase  the  nimiber  of 
respondents. 

Frequency  of  Response:  Owners/ 
operators  of  vessels  making  calls  in  U.S. 
ports  will  submit  NOA  reports  as 
necessary.  The  existing  OMB-approved 
collection  number  of  responses  is 
136,278  (responses  are  arrivals  at  and 
departures  from  U.S.  ports).  This 
proposed  rule  will  decrease  the  niunber 
of  responses  by  68,139  (separate 
Notification  of  Departiu«  reports  are  no 
longer  required)  for  a  net  total  of  68,139 
responses. 
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Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  approximately  15  minutes 
(0.250  hoiu-s)  (burden  of  response  is  the 
time  required  to  complete  the 
paperwork  requirements  of  the  rule  for 
a  single  response).  This  proposed  rule 
will  increase  the  burden  of  response  by 
an  average  of  60  minutes  (1.000  hour) 
and  decrease  the  burden  of  response  by 
1  minute  (0.017  hovus)  for  a  net  total  of 
74  minutes  (1.233  hoiu^). 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  39,037  hours  (total 
annual  burden  is  the  time  required  to 
complete  the  paperwork  requirements  of 
the  rule  for  all  resjaonses).  This 
proposed  rule  will  increase  the  total 
annual  burden  by  136,278  hours  and 
decrease  total  annual  burden,  by  1,136 
hours  for  a  net  total  of  174,179  hours. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  proposed  rule  to  0MB  for  its  review 
of  the  collection  of  information. 

We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how  useful  the 
information  is;  whether  it  can  help  us 
perform  oiu  functions  better;  whether  it 
is  readily  available  elsewhere;  how 
acciu-ate  ova  estimate  of  the  burden  of 
collection  is;  how  valid  our  methods  for 
determining  biuden  are;  how  we  can 
improve  the  quality,  usefulness,  and 
clarity  of  the  information;  and  how  we 
can  minimize  the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  0MB  and  to  the  Docket 
Management  Facility  where  indicated 
imder  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
collection. 

Federalism 

I     A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Ad 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive' Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

•  We  have  analyzed  this  proposed  ruld' 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  yoiu'  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may.not  constitute  a  "tribal 
implication"  imder  the  Order. 


Energy  ECfects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figures 
2-1,  paragraph  (34)(a),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
rulemaking  would  change  the 
requirements  in  the  notification  of 
arrival  regulations.  They  would  be 
procedural  in  nature  and  therefore  are 
categorically  excluded.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors,  Hazardous 
materials  transportation.  Marine  safety, 
Navigation  (water),  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  160  as  follows: 

PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

Subpart  C — Notifications  of  Arrivai, 
Departures,  Hazardous  Conditions, 
and  Certain  Dangerous  Cargoes 

1.  The  authority  citation  for  part  160 
is  amended  to  read  as  follows: 

Authority:  33  U.S.C.  1223.  1226,  1231;  49 
CFR  1.46. 

2.  Revise  §  160.201  to  read  as  follows: 

S 1 60.201    Applicability  and  exceptions  to 
applicability. 

(a)  This  subpart  prescribes 
notification  requirements  for  U.S.  and 
foreign  vessels  bound  for  or  departing 
from  ports  or  places  in  the  United 
States. 

(b)  This  subpart  does  not  apply  to 
recreational  vessels  under  46  U.S.C. 
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4301  et  seq.  and,  except  §  160.215 
(Notice  of  Hazardous  Conditions),  does 
not  apply  to: 

(1)  Passenger  and  supply  vessels 
when  they  are  employed  in  the 
exploration  for  or  in  the  removal  of  oil, 
gas,  or  mineral  resoiuces  on  the 
continental  shelf;  and 

(2)  Oil  Spill  Recovery  Vessels 
(OSRVs)  when  engaged  in  actual  spill 
response  operations  or  during  spill 
response  exercises. 

(c)  Section  160.207  does  not  apply  to 
the  following: 

(1)  Each  vessel  of  300  gross  tons  or 
less,  except  a  foreign  vessel  of  300  gross 
tons  or  less  entering  any  port  or  place 
in  the  Seventh  Coast  Guard  District  as 
described  by  3.35-l(b)  of  this  chapter. 

(2)  Each  vessel  operating  exclusively 
within  a  Captain  of  the  Port  zone. 

(3)  [Reserved] 

(4)  Each  vessel  arriving  at  a  port  or 
place  under  force  majeure. 

(5)  [Reserved] 

(6)  Each  barge  operating  solely 
between  ports  or  places  in  the  United 
States. 

(7)  Each  public  vessel. 

(8)  U.S.  vessels,  except  tank  vessels, 
operating  solely  between  ports  or  places 
in  the  United  States  on  the  Great  Lakes. 

(d)  Sections  160.207(b)(l7)  and 
160.211(d)(21)  do  not  apply  to  vessels 
on  domestic  voyages. 

(e)  Sections  160.207  and  160.211 
apply  to  each  vessel  upon  the  waters  of 
the  Mississippi  River  j^tween  its  mouth 
and  mile  235,  Lower  Mississippi  River, 
Above  Head  of  Passes.  Sections  160.207 
and  160.211  do  not  apply  to  each  vessel 
upon  the  waters  of  the  Mississippi  River 
between  its  sources  and  mile  235, 
Above  Head  of  Passes,  and  all  the 
tributaries  emptying  thereinto  and  their 
tributaries,  and  that  part  of  the 
Atchafalaya  River  above  its  junction 
with  the  Plaquemine-Morgan  City 
alternate  waterway,  and  the  Red  River  of 
the  South. 

3.  In  §  160.203,  revise  the  definitions 
of  "Certain  dangerous  cargo"  and 
"Public  vessel",  and  add  in  alphabetic 
order  definitions  for  "Crewmember", 
"Nationality",  and  "Persons  in  addition 
to  crewmembers"  to  read  as  follows: 

1160.203    Definitions. 

•         •         *         •         • 

Certain  dangerous  cargo  includes  any 
of  the  following: 

(a)  Division  1.1  or  1.2  (explosive) 
materials,  as  defined  in  49  CFR  173.50. 

(b)  Division  5.1  oxidizing  materials  or 
Division  1.5  blasting  agents  for  which  a 
permit  is  required  under  49  CFR 
176.415. 

(c)  Division  2.3  gas  that  is  a  material 
poisonous  by  inhalation,  as  defined  in 


49  CFR  171.8,  and  that  is  in  a  quantity 
in  excess  of  1  metric  ton  per  vessel. 

(d)  Division  6.1  liquid  that  is  a 
material  poisonous  by  inhalation,  as 
defined  in  49  CFR  171.8,  and  that  is  in 

a  bulk  packaging,  or  that  is  in  a  quantity 
in  excess  of  20  metric  tons  per  vessel  ■ 
when  not  in  a  bulk  packaging. 

(e)  Division  2.1  flammable  gas  that  is 
in  a  quantity  in  excess  of  20  metric  tons 
per  vessel. 

(f)  Division  4.2  spontaneously 
combustible  material  assigned  to 
packing  group  I,  that  is  in  a  quantity  in 
excess  of  20  metric  tons  per  vessel. 

(g)  Division  4.3  dangerous  when  wet 
material  that  is  in  a  quantity  in  excess 
of  20  metric  tons  per  vessel. 

(h)  Class  7,  highway  route  controlled 
quantity  radioactive  material,  or  fissile 
material,  controlled  shipment,  as 
defined  in  49  CFR  173.403. 

(i)  Each  cargo  under  Table  1  of  46  CFR 
Part  153  when  carried  in  bulk. 

(j)  Each  cargo  imder  Table  4  of  46  CFR 
Part  154  when  carried  in  bulk. 

(k)  Each  cargo  luider  Table  151.05  of 
46  CFR  Part  151  when  carried  in  bulk. 

(1)  Anunonium  nitrate  or  ammonium 
nitrate  fertilizers  when  carried  in  bulk. 
***** 

Public  Vessel  means  a  vessel  that  is 
owned  or  demise-(bareboat)  chartered 
by  the  government  of  the  United  States, 
by  a  State  or  local  government,  or  by  the 
govenunent  of  a  foreign  country  and 
that  is  not  engaged  in  conunercial 
service,  including  a  vessel  imder 
Military  Sealift  Command  control  or 
charter. 
***** 

Crewmember  means  all  persons 
carried  on  board  the  vessel  to  provide 
navigation  and  maintenance  of  the 
vessel,  its  machinery,  systems,  and 
arrangements  essential  for  propulsion 
and  safe  navigation  or  to  provide 
services  for  other  persons  on  board. 
*        *        *        •        • 

Nationality  means  the  state  (nation)  in 
which  a  person  is  a  citizen  or  to  which 
a  person  owes  permanent  allegiance. 

***** 

Persons  in  addition  to  crewmembers 
means  any  p>erson  onboard  the  vessel, 
including  passengers,  who  are  not 
included  on  the  list  of  crewmembers. 

***** 

4.  Add  §  160.204  to  read  as  follows: 

§160.204    Submission  of  notic*  of  arrival 
(NOA)  reports. 

(a)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  all  vessels 
required  to  report  notice  of  arrival 
information  in  §§  160.207(b)(1)  through 
(16)  or  §§  160.211(d)(1)  through  (20) 
must  submit  the  notice  to  the  National 


Vessel  Movement  Center  (NVMC), 
United  States  Coast  Guard,  408  Coast 
Guard  Drive,  Keameysville,  WV,  25430, 
by: 

(1)  Telephone  at  1-800-708-9823; 

(2)  Fax  at  1-800-547-8724;  or 

(3)  E-mail  at  SANS@NVMC.USCG.gov. 

Note:  Information  about  the  National 
Vessel  Movement  Center  is  available  on  its 
website  at  bttp://www. nvmc.uscg.gov/. 

(b)(1)  The  notice  of  arrival 
information  required  by 
§§  160.207(b)(17)  or  160.211(d)(21)  must 
be  submitted  electronically  to  the 
United  States  Customs  Service's  (USCS) 
Sea  Automated  Manifest  System  (AMS)  - 
by  one  of  the  following  methods  and  in 
accordance  with  19  CFR  4.7(a): 

(i)  By  Direct  Connection  with  USCS  or 
by  piut:hasing  the  proper  software;  or 

(ii)  Using  a  Service  Provider  or  a  Port 
Authority. 

(2)  To  become  a  participant  in  Sea 
AMS,  submitters  must  provide  a  letter 
of  intent  prior  to  first  submission. 

(c)  Those  vessels  300  or  less  gross 
tons  operating  in  the  Seventh  Coast 
Guard  District  required  by  §  160.207  or 
§  160.211  to  report  notice  of  arrival  and 
departure  information  must  submit  the 
notice  to  the  cognizant  Captain  of  the 
Port  (COTP). 

(d)  Those  vessels  transiting  the  Saint 
Lawrence  Seaway  inbound,  bound  for  a 
port  or  place  in  the  United  States,  may 
meet  the  submission  requirements  of 
paragraph  (a)  of  this  section  by 
submitting  the  required  information  to 
the  Saint  Lawrence  Seaway 
Development  Corporation  and  the  Saint 
Lawrence  Seaway  Management 
Corporation  of  Canada  by  Fax  at  315- 
764-3250  or  at  613-932-5240. 

5.  Revise  §  160.207  to  read  as  follows: 

SI 60.207    Notics  of  srrivai:  Vessels  bound 
for  ports  or  places  in  tlie  United  States. 

(a)  The  owner,  agent,  master,  operator, 
or  person  in  charge  of  a  vessel  on  a 
voyage  of: 

(1)  96  hours  or  more  must  submit  the 
information  under  paragraph  (b)  of  this 
section  at  least  96  hours  before  entering 
the  port  or  place  of  destination; 

(2)  Less  tnan  96  hours  but  not  less 
than  24  hours  must  submit  the 
information  under  paragraph  (b)  of  this 
section  prior  to  departing  the  port  or 
place  of  departure,  but  not  less  than  24 
hours  before  entering  the  port  or  place 
of  destination:  or 

(3)  Less  than  24  hours  must  submit 
the  information  in  paragraph  (b)  of  this 
section  prior  to  departing  the  port  or 
place  of  departure. 

(b)  Vessels  required  to  submit  a  NOA 
report  under  paragraph  (a)  of  this 
section  must  include  the  following 
information  in  the  report: 
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(1)  Name  of  the  vessel; 

(2)  Country  of  registry  of  the  vessel; 

(3)  Call  sign  of  the  vessel; 

(4)  International  Maritime 
Organization  (IMO)  international 
number  or,  if  the  vessel  does  not  have 
an  assigned  IMO  international  number, 
the  official  niunber  of  the  vessel; 

(5)  Name  of  the  registered  owner  of 
the  vessel; 

(6)  Name  of  the  operator  of  the  vessel; 

(7)  Name  of  the  classification  society 
of  the  vessel; 

(8)  Provide  the  following  for  the  last 
five  ports  or  places  visited  — 

(i)  The  name  of  each  port;  and 
(ii)  The  dates  of  arrival  and  departiue 
for  each  port  listed; 

(9)  For  each  destination  list  the  names 
of  the  receiving  facility,  the  port  or 
place  in  the  Ujiited  States,  the  city,  and 
state; 

(10)  Estimated  date  and  time  of  arrival 
at  each  port  or  place  listed; 

(11)  Estimated  date  and  time  of 
departure  from  each  port  or  place  listed; 

(12)  Location  (port  or  place  and 
country)  or  position  (latitude  and 
longitude)  of  the  vessel  at  the  time  of 
reporting; 

(13)  Name  and  telephone  number  of  a 
24-hoiU'  point  of  contact  for  each  port 
included  in  the  notice  of  arrival; 

(14)  General  description  of  cargo 
onboard  the  vessel  (e.g.:  grain, 
container,  oil,  etc.); 

(15)  A  list  of  crewmembers  onboard 
the  vessel.  The  list  must  include  the 
following  information  for  each  person: 

(i)  Full  name; 

(h)  Any  other  name  including  alias, 
nickname,  maiden  name,  professional  or 
stage  name  by  which  each  individual 
has  been  known; 

(iii)  Date  of  birth; 

(iv)  Nationality; 

(v)  Passport  number  or  mariners 
document  number  (type  of 
identification  and  number); 

(vi)  Position  or  duties  on  the  vessel; 
and 

(vii)  Where  the  crewmember 
embarked  (list  port  or  place  and 
country); 

(16)  A  list  of  persons  in  addition  to 
the  crew  onboard  the  vessel.  The  list 
must  include  the  following  information 
for  each  person: 

(i)  Full  name; 

(ii)  Date  of  birth; 

(iii)  Nationality; 

(iv)  Passport  number;  and 

(v)  Where  the  person  embarked;  and 

(17)  Cargo  Declaration  (Customs  Form 
1302)  as  described  in  19  CFR  4.7(a).     ' 

(c)  You  may  submit  a  copy  of  INS 
Form  1—418  to  satisfy  the  requirements 
of  paragraphs  (b)(15)(i).  {b)(15)(iii) 
through  (vi),  and  (b)(16)  of  this  section. 


(d)  International  Safety  Management 
(ISM)  Code  (Chapter  IX  of  SOLAS) 
Notice.  If  you  are  the  owner,  agent, 
master,  operator,  or  person  in  charge  of 
a  passenger  vessel  carrying  more  than 
12  passengers  and  engaged  on  a  foreign 
voyage  to  the  United  States  or  a  tank 
vessel,  bulk  fi-eight  vessel,  high  speed 
freight  vessel,  other  type  of  freight 
vessel,  or  a  self  propelled  mobile 
offshore  drilling  unit  that  is  500  gross 
tons  or  more  and  engaged  on  a  foreign 
voyage  to  the  United  States,  you  must 
provide  the  ISM  Code  notice  described 
in  paragraph  (e)  of  this  section. 

(e)  ISM  Code  notice  includes  the 
following: 

(Ij  The  date  of  issuance  for  the 
company's  Document  of  Compliance 
certificate  that  covers  the  vessel. 

(2)  The  date  of  issuance  for  the 
vessel's  Safety  Management  Certificate, 
and, 

(3)  The  name  of  the  Flag 
Administration,  or  the  recognized 
organization(s)  representing  the  vessel 
flag  administration,  that  issued  those 
certificates. 

(f)  Any  vessel  planning  to  enter  two 
or  more  consecutive  ports  or  places  in 
the  United  States  during  a  single  voyage 
may  submit  one  consolidated 
Notification  of  Arrival  at  least  96  hours 
before  entering  the  first  port  or  place  of 
destination.  The  consolidated  notice 
must  include  the  port  name  and 
estimated  arrival  date  for  each 
destination  of  the  voyage.  Any  vessel 
submitting  a  consolidated  notice  under 
this  section  must  still  meet  the 
requirements  of  §  160.214  of  this  part 
concerning  changes  to  required 
information. 

6.  Revise  §  160.211  to  read  as  follows: 

§  160.21 1    Notice  of  arrival:  Vessels 
carrying  certain  dangerous  cargo. 

(a)  The  owner,  agent,  master,  operator, 
or  person  in  charge  of  a  vessel,  other 
than  a  barge,  carrying  certain  dangerous 
cargo  and  bound  for  a  port  or  place  in 
the  United  States  that  is: 

(1)  96  hours  or  more  away  fi-om  the 
vessel's  port  of  destination  must  report 
the  information  in  paragraph  (d)  of  this 
section  at  least  96  hours  before  entering 
the  port  or  place  of  destination; 

(2)  Less  than  96  hours  but  not  less 
than  24  hoiu-s  away  from  the  vessel's 
port  of  destination  must  report  the 
information  in  paragraph  (d)  of  this 
section  prior  to  departing  the  port  or 
place  of  departiu-e,  but  not  less  than  24 
hours  before  entering  the  port  or  place 
of  destination;  or 

(3)  Less  than  24  hours  away  from  the 
vessel's  port  of  destination  must  report 
the  information  in  paragraph  (d)  of  this 


section  prior  to  departing  the  port  or 
place  of  departure. 

(b)  The  ovkrner,  agent,  master, 
operator,  or  person  in  charge  of  a  barge 
carrying  certain  dangerous  cargo,  that  is: 

(1)  24  hoius  or  greater  away  fi^m  the 
vessel's  port  of  destination  must  report  . 
the  information  required  in  paragraphs 
(d)(1)  through  (d)(3)  and  (d)(7)  through 
(d)(20)  of  this  section  at  least  12  hours 
before  entering  that  port  or  place;  or     • 

(2)  Less  than  24  hours  away  from  the 
vessel's  port  of  destination  must  report 
the  information  required  in  paragraphs 
(d)(1)  through  (d)(3)  and  (d)(7)  through 
(d)(20)  of  this  section  prior  to  departing 
the  port  or  place  of  departure. 

(c)  A  vessel  submitting  a  notice  of 
arrival  under  this  section  satisfies  the 
notice  requirements  under  §  160.207. 

(d)  The  following  information  must  be 
submitted  as  prescribed  by  §  160.204: 

(1)  Name  of  the  vessel; 

(2)  Country  of  registry  of  the  vessel; 

(3)  Call  sign  of  the  vessel; 

(4)  International  Maritime 
Organization  (IMO)  international 
number  or,  if  the  vessel  does  not  have 
an  assigned  IMO  international  number, 
the  official  niunber  of  the  vessel; 

(5)  Name  of  the  registered  owner  of 
the  vessel; 

(6)  Name  of  the  operator  of  the  vessel; 

(7)  Name  of  the  classification  society 
of  the  vessel; 

(8)  Provide  the  following  for  the  last 
five  ports  or  places  visited — 

(i)  The  name  of  each  port;  and 
(ii)  The  dates  of  arrival  and  departure 
for  each  port  listed: 

(9)  For  each  destination  list  the  names 
of  the  receiving  facility,  the  port  or 
place  in  the  United  States,  the  city,  and 
state; 

(10)  Estimated  date  and  time  of  arrival 
at  each  port  or  place  listed; 

(11)  Estimated  date  and  time  of 
departure  from  each  port  or  place  listed; 

(12)  Location  (port  or  place  and 
country)  or  position  (latitude  and 
longitude)  of  the  vessel  at  the  time  of 
reporting; 

(13)  Name  and  telephone  number  of  a 
24-hour  point  of  contact  for  each  port 
included  in  the  notice  of  arrival; 

(14)  Name  of  each  of  the  certain 
dangerous  cargoes  carried,  including 
cargo  UN  number,  if  applicable; 

(15)  Amount  of  each  of  the  certain 
dangerous  cargoes  carried; 

(16)  Stowage  location  of  each  of  the 
certain  dangerous  cargoes  carried; 

(17)  General  description  of  cargo, 
other  than  dangerous  cargoes,  onboard 
the  vessel; 

(18)  Operational  condition  of  the 
equipment  under  §  164.35  of  this 
chapter; 


41668  Federal  Register / Vol.  67,  No.  118 /Wednesday,  Jirne  19,  2002 / Proposed  Rules 


(19)  A  list  of  crewmembers  onboard 
the  vessel.  The  list  must  include  the 
following  information  for  each  person: 

(i)  Full  name; 

(ii)  Any  other  name  including  alias, 
nickname,  maiden  name,  professional  or 
stage  name  by  which  each  individual 
has  been  known; 

(iii)  Date  of  birth; 

(iv)  Nationality; 

(v)  Passport  nimiber  or  mariners 
doctunent  number  (type  of 
identification  and  number); 

(vi)  Position  or  duties  on  the  vessel; 
and 

(vii)  Where  the  crewmember 
embarked  (list  port  or  place  and 
coimtry); 

(20)  A  list  of  persons  in  addition  to 
the  crew  onboard  the  vessel.  The  list 
must  include  the  following  information 
for  each  person: 

(i)  Full  name; 

(ii)  Date  of  birth; 

(iii)  Nationality; 

(iv)  Passport  number;  and 

(v)  Where  the  person  embarked;  and 

(21)  Cargo  Declaration  (Customs  Form 
1302)  as  described  in  19  CFR  4.7(a). 

(e)  You  may  submit  a  copy  of  INS 
Form  1—418  to  meet  the  requirements  of 
paragraphs  (d)(19)(i),  (d)(19)(iii)  through 
(vi),  and  (d)(20)  of  this  section. 

(f)  Any  vessel  planning  to  enter  two 
or  more  consecutive  ports  or  places  in 
the  United  States  during  a  single  voyage 
may  submit  one  consolidated 
Notification  of  Arrival  at  least  96  hours 
before  entering  the  first  U.S.  port  or 
place  of  destination.  The  consohdated 
notice  must  include  the  port  name  and 
estimated  arrival  date  for  each 
destination  of  the  voyage.  Any  vessel 
submitting  a  consolidated  notice  under 
this  section  must  still  meet  the 
requirements  of  §  160.214  of  this  part 
concerning  changes  to  required 
information. 

f  160.213    [Removed  and  Reserved] 

7.  Remove  §  160.213. 

8.  Add  §  160.214  to  read  as  follows: 

f  1 60.21 4    Requirements  for  submitting 
changes  to  notice  of  arrival  reports. 

(a)  The  owner,  agent,  master,  operator, 
or  person  in  charge  of  a  vessel,  other 
than  a  barge,  that  is: 

(1)  96  hours  or  more  away  from  the 
vessel's  port  of  destination  must  report 
the  information  in  paragraph  (d)  of  this 
section  as  soon  as  practicable  but  not 
less  than  24  hours  before  entering  the 
port  of  destination; 

(2)  Less  than  96  hours  but  not  less 
than  24  hours  away  from  the  vessel's 
port  of  destination  must  report  the 
information  in  paragraph  (d)  of  this 
section  as  soon  as  practicable  but  not 


less  than  24  hours  before  entering  the 
port  of  destination;  or 

(3)  Less  than  24  hours  away  from  the 
vessel's  port  of  destination  must  report 
the  information  in  paragraph  (d)  of  this 
section  as  soon  as  practicable  but  no 
less  than  12  hours  before  entering  the 
port  of  destination. 

(b)  The  owner,  agent,  master, 
operator,  or  person  in  charge  of  a  barge 
carrying  certain  dangerous  cargo  must 
report  the  information  in  paragraph  (d) 
of  this  section  as  soon  as  practicable  but 
not  less  than  12  hours  before  entering 
the  port  of  destination; 

(c)  The  owner,  agent,  master,  operator, 
or  person  in  charge  of  a  vessel,  other 
than  a  barge,  carrying  certain  dangerous 
cargo  and  bound  for  a  port  or  place  in 
the  United  States  that  is  less  than  24 
hours  away  from  the  vessel's  port  of 
destination  must  report  the  ii^ormation 
in  paragraph  (d)  of  this  section  as  soon 
as  practicable  but  not  less  than  12  hours 
before  entering  the  port  of  destination. 

(d)  Each  owner,  agent,  master, 
operator,  or  person  in  charge  of  a  vessel 
reqiiired  to  report  a  notice  of  arrival 
under  §§  160.207  and  160.211  of  this 
part  must  submit  a  notice  of  change  as 
detailed  in  paragraphs  (a)  and  (b)  of  this 
section  if  any  of  the  required  notice  of 
arrival  information  has  changed,  except  - 
that: 

(1)  Changes  in  arrival  or  departiire 
time  that  are  less  than  six  (6)  hours  need 
not  be  reported;  and 

(2)  Changes  in  vessel  position  need 
only  be  reported  when  an  update  is 
otherwise  required. 

(e)  When  reporting  changes  do  not 
resubmit  the  entire  NOA  report,  only 
report — 

(1)  Specific  items  to  be  corrected  in 
the  submitted  NOA  report;  and 

(2)  Include  the  new  location  or 
position  of  the  vessel  at  the  time  of 
reporting  changes. 

Dated:  June  13.  2002. 
Paul  J.  Piuta, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant, 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
(FR  Doc.  02-15432  Filed  6-14-02;  1:38  pm) 

BIUJNG  COOE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 122, 123, 124,  and  125 

(FRL-7231-1] 

RIN  2040-AD62 

Extension  of  Comment  Period  for 
National  Pollutant  Discharge 
Elimination  System;  Regulations 
Addressing  Cooling  Water  Intake 
Structures  for  Pttase  II  Existing 
Facilities;  Proposed  Rule 

agency:  Environmental  I^tection 
Agency. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  the  proposed  rule 
addressing  cooling  water  intake 
structures  for  Phase  II  existing  facilities. 
The  proposed  rule  was  published  in  the 
Federal  Register  on  April  9.  2002  (67  FR 
17122).  The  comment  period  for  the 
proposed  rule  is  extended  by  30  days  for 
a  total  of  120  days,  ending  on  August  7, 
2002. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  through  August  7, 
2002. 

ADDRESSES:  Send  written  comments  to: 
Cooling  Water  Intake  Structure  (Existing 
Facilities)  Proposed  Rule  Comment 
Clerk- W-00-32,  Water  Docket,  Mail 
Code  4101,  EPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Comments 
delivered  in  person  (including  overnight 
mail)  should  be  submitted  to  the 
Cooling  Water  Intake  Structiire  (Existing 
Facilities)  Proposed  Rule  Comment 
Clerk- W-00-32,  Water  Docket,  Room  EB 
57,  401  M  Street,  SW..  Washington  DC 
20460.  Please  submit  any  references 
cited  in  your  comments.  Submit  an 
original  and  three  copies  of  your  written 
comments  and  enclosures.  No  facsimiles 
(faxes)  will  be  accepted.  In  addition  to 
accepting  hard-copy  written  comments, 
EPA  will  also  accept  comments 
submitted  electronically.  Electronic 
comments  must  be  submitted  as  a  Word 
Perfect  5/6/7/8  or  ASCII  file  and  must 
be  submitted  to  ow-docket@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information, 
contact  Debbi  D.  Hart  at  (202)  566-6379 
or  Deborah  G.  Nagle  at  (202)  566-1063. 
For  additional  economic  information, 
contact  Lynne  Tudor  at  (202)  566-1043. 
SUPPLEMENTARY  INFORMATION:  On  April 
9,  2002,  EPA  published  proposed 
regulations  addressing  cooling  water 
intake  structiires  for  existing  facilities  in 
the  Federal  Register  for  public  review 
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and  comment  (67  FR  17122).  The 
proposal  provided  for  a  90-day 
comment  period,  which  was  scheduled 
to  end  on  July  8,  2002. 

EPA  received  multiple  requests  from 
the  potentially  regulated  community  to 
extend  the  comment  period.  In  most 
cases,  a  general  extension  of  60  days 
was  requested.  In  one  case,  a  30-day 
comment  extension  was  requested  for 
the  proposed  rule  with  an  additional  30 
days  required  to  prepare  comments 
related  to  the  case  studies,  economic 
and  benefits  assessment,  and  related 
portions  of  the  proposed  rule.  These 
requests  argued  that  an  extension  of  the 
comment  period  was  necessary  because 
of  the  large  volume  of  material 
associated  with  the  proposed  rule, 
including  the  extensive  rulemaking 
record;  the  complexity  of  the  proposal 
and  the  need  for  coordination  among 
multidisciplinary  areas  of  expertise 
(e.g.,  economic,  scientific,  engineering, 
and  legal);  the  inclusion  in  the  proposal 
of  several  innovative  concepts,  such  as 
trading  and  mitigation  through 
restoration  measures,  that  require  time 
and  effort  to  comprehend  and  evaluate; 
difficulty  in  accessing  several  electronic 
documents  contained  in  the  rulemaking 
record;  the  amount  of  time  needed  to 
copy  all  written  materials  in  the  record 
for  offsite  review;  difficulty  in 
ascertaining  how  various  aspects  of  the 
record  support  the  proposal;  and 
numerous  information  requests  made  by 
EPA  within  the  proposal  (i.e.,  88 
separate  requests  for  comment  solicited 
from  the  regulated  community).  Parties 
requesting  an  extension  argued  that  the 
90-day  comment  period  was  insufficient 
to  fully  imderstand  the  entire  content  of 
the  proposal,  verify  data  and 
calculations  associated  with  the 
proposal  (especially  impingement  and 
entrainment  losses  and  correlated 
benefits),  and.prepare  written 
comments. 

In  response  to  these  requests,  EPA  is 
extending  the  comment  period  by  30 
days,  through  August  7,  2002,  because 
of  the  complexity  and  the  range  of 
issues  raised  in  the  proposal.  EPA  made 
copies  of  the  proposed  rule  and 
preamble  available  to  potentially 
regulated  industries,  States, 
environmental  groups,  and  the  public 
on  March  6,  2002,  34  days  prior  to 
publication  of  the  proposed  rule  and 
preamble  in  the  Federal  Register.  EPA 
believes  that  120  days  is  a  sufficient 
period  of  time  for  comment  on  the 
proposed  rule,  especially  in  light  of  the 
prepublication  availability  of  the 
proposed  rule  and  preamble. 


Dated:  June  7,  2002. 
Diane  C.  Regas, 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  02-15456  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AG93 

Endangered  and  Threatened  Wildlife 
and  Plants;  Critical  Habitat 
Designation  for  SIdalcea  Arec/r// (Keek's 
checitermallow) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973  as 
amended  (Act),  for  Sidalcea  keckii 
(Keek's  checkermallow).  Approximately 
438  hectares  (ha)  (1,085  acres  (ac))  are 
proposed  in  California,  consisting  of 
three  separate  units:  one  unit  in  Fresno 
County,  206  ha  (510  ac),  and  two  units 
in  Tulare  Coimty,  one  of  86  ha  (213  ac) 
and  one  of  146  ha  (362  ac). 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat. 

We  solicit  data  and  comments  bom 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation, 
and  our  approaches  for  handling  any 
future  habitat  conservation  plans.  We 
may  revise  this  proposal  prior  to  final 
designation  to  incorporate  or  address 
new  information  received  during  the 
comment  period. 

DATES:  We  will  accept  comments  until 
August  19.  2002.  Public  hearing 
requests  must  be  received  by  August  5, 
2002. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  or  hand-deliver 
comments  to  the  Field  Supervisor, 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service.  2800 


Cottage  Way.  Suite  W-2605. 
Sacramento,  CA  95825. 

You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
fwlkecks_checkerinaIIow@fws.gov.  See 
the  Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
■  appointment,  during  normal  business  ' 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Tarr  or  Susan  Moore,  U.S.  Fish  and 
Wildlife  Service  (telephone  916/414- 
6600;  facsimile  916/414-6710). 
SUPPLEMENTARY  INFORMATION: 

Background 

Sidalcea  keckii  (Keek's 
checkermallow)  is  an  aimual  herb  of  the 
mallow  family  (Malvaceae).  The  species 
grows  15  to  33  centimeters  (cm)  (6  to  13 
inches  (in))  tall,  with  slender,  erect 
stems  that  are  hairy  along  their  entire 
length.  Leaves  towards  the  base  of  the 
plant  have  a  roughly  circular  outline, 
and  seven  to  nine  shallow  lobes 
arranged  somewhat  like  the  fingers  of  a 
hand  (palmate).  Leaves  farther  up  the 
plant  have  fewer  lobes  which  are  more 
deeply  divided.  Both  types  of  leaves 
also  have  irregular  serrations  at  their 
margins  forming  "teeth."  The  plant 
flowers  in  April  and  early  May, 
producing  five  petalled  flowers  that  are 
either  solid  pink  or  pink  with  a  maroon 
center.  Petals  are  1  to  2  cm  (0.4  to  0.8 
in)  long,  and  are  often  shallowly 
notched  at  their  outermost  margins. 
Below  the  petals  is  a  smaller  calyx 
(cuplike  structure)  formed  by  five 
narrow  green  sepals  (modified  leaves). 
Each  sepal  is  8  to  1 1  millimeters  (mm) 
(0.3  to  0.4  in)  long,  and  has  a  maroon 
line  running  down  its  center.  Below  the 
calyx  are  bracts  (modified  leaflike 
structures),  which  are  much  shorter 
than  the  sepals  and  are  either  undivided 
or  divided  into  two  threadlike  lobes. 
Sidalcea  keckii  is  distinguished  from 
other  members  of  its  genus  by  the 
maroon  lines  on  its  sepals,  its  much 
shorter  bracts,  and  by  stems  which  are 
hairy  along  their  entire  length 
(Kirkpatrick  1 992 ;  Shevock  1 992 ;  Hill 
1993). 

Sidalcea  keckii  fruit  consist  of  four  to 
five  wedge-shaped  sections  arranged  in 
a  disk.  The  sections  measure  3  to  4  mm 
(0.1  to  0.2  in)  across,  and  each  contains 
a  single  seed  (Abrams  1951;  Hill  1993; 
Cypher  1998).  Sections  mature  and 
separate  in  May.  but  their  methods  of 
dispersal,  other  than  gravity,  are 
currently  unknown  (Cypher  1998).  Also 
unknown  are  the  seeds'  requirements 
for  germination  (sprouting)  in  the  wild. 
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their  typical  gennination  dates,  and  how 
long  the  seeds  remain  viable  in  the  soil. 
Based  on  other  Malvaceae  species,  and 
on  recent  observations  of  extreme  yearly 
fluctuations  in  numbers  of  above- 
ground  plants,  it  is  likely  that  S.  keckii 
seeds  remain  viable  for  several  years 
and  form  a  persistent  soil  seed  bank  (W. 
Moise  as  in  Ellen  Cypher,  Endangered 
Species  Recovery  Program,  California 
State  University,  in  litt.,  1999;  S.  Hill, 
Illinois  Natural  History  Survey,  pers. 
comm.,  2002  ).  Persistent  seed  banks 
consist  of  all  the  viable  seeds  left 
ungerminated  in  the  soil  longer  than  a 
single  growing  season,  and  typically 
extend  over  a  much  greater  area  than  the 
observable  above-groimd  plants  (Given 
1994).  The  nimiber  and  location  of 
standing  plants  in  a  population  with  a 
persistent  seed  bank  may  vary  annually 
due  to  a  number  of  factors,  including 
the  amount  and  timing  of  rainfall, 
temperatxire,  soil  conditions,  and  the 
extent  and  nature  of  the  seed  bank.  As 
the  depository  from  which  each  new 
generation  of  plants  must  grow,  such 
seed  banks  are  extremely  important  for 
an  annual  species'  long-term  survival  in 
an  area,  and  may  maintain  a  population 
through  years  in  which  few  or  no  above- 
ground  plants  can  grow  or  survive 
(Baskin  and  Baskin  1978). 

The  primary  pollinators  of  Sidalcea 
keckii  are  unknown,  but  two  related 
California  species  of  Sidalcea 
(S.oregana  ssp.  spicata  and  S. 
mahnflom  ssp.  matriflora)  are 
pollinated  primarily  by  various  species 
and  families  of  solitary  bees,  bumble 
bees,  and  bee  flies  (Ashman  and  Stanton 
1991;  Graff  1999).  Many  bees  of  the 
solitary  bee  genus  Diadasia  specialize  in 
collecting  pollen  solely  from  members 
of  the  Malvaceae  family  (Service  1998). 

Sidalcea  keckii  is  endemic  to 
California  and  grows  in  relatively  open 
areas  on  grassy  slopes  of  the  Sierra 
foothills  in  Fresno  and  Tulare  counties. 
It  is  associated  with  serpentine  soils 
(Kirkpatrick  1992;  Cypher  1998),  which 
are  imusually  low  in  nutrients  and  high 
in  heavy  metals.  These  soil  properties 
tend  to  restrict  the  growth  of  many 
competing  plants  (Brooks  1987).  As 
with  many  serpentine  species,  S.  keckii 
appears  to  compete  poorly  with  densely 
growing  non-native  annual  grasses 
(Stebbins  1992;  Weiss  1999). 

The  primary  reason  so  much  remains 
unknown  about  Sidalcea  keckii  is  that 
after  botanists  first  collected  samples 
from  a  site  near  White  River,  Tulare 
County  in  1935, 1938,  and  1939 
(Wiggins  1940;  California  Natiiral 
Diversity  Database  (CNDDB)  2001),  it 
was  not  collected  or  observed  by 
botanists  again  for  over  50  years.  A 
possible  reason  for  this  includes  the 


somewhat  vague  description  of  the 
White  River  site  (Wiggins  1940). 
Searches  at  the  site  may  also  simply  ' 
have  been  conducted  during  poor  years 
when  few  above-groimd  plants  had 
germinated  from  the  seed  bank  (S.  Hill, 
in  litt.,  1997).  Now  that  botanists  have 
a  better  understanding  of  what 
constitutes  appropriate  habitat  for  the 
species,  based  on  the  discovery  of 
additional  sites  (see  below),  it  is 
possible  that  futiire  surveys  may 
relocate  S.  keckii  at  the  \A^ite  River  site. 
Initial  visits  to  the  site  have  already 
identified  areas  of  likely  habitat  (John 
Stebbins,  Herbarium  Curator,  California 
State  University,  pers.  comm.,  2002). 

Sidalcea  kecidi  was  presumed  extinct 
until  it  was  rediscovered  in  1992  at  a 
site  near  Mine  Hill  in  Tulare  County 
(Stebbins  1992).  The  Mine  Hill 
population  contained  about  60  plants 
growing  on  private  land  around  a 
serpentine  rock  outcrop  on  20  to  40 
percent  slopes  at  about  229  meters  (m) 
(750  feet  (ft))  elevation.  Associated 
plants  included  Achymchaena  mollis 
(blow-wives),  Bromus  madritensis  ssp. 
rubens  (red  brome),  Lepidium  nitidum 
(shining  peppergrass),  Senecio  vulgaris 
(common  groundsel),  Plantago  erecta 
(California  plantain),  and  Silene  gallica 
(windmill  pink)  (Kirkpatrick  1992; 
Cypher  1998).  This  population  has  not 
been  resurveyed  since  1992  due  to  the 
withdrawal  of  permission  by  the 
landowner  (E.  Cypher,  pers.  comm., 
2001). 

Using  habitat  information  from  the 
Mine  Hill  site,  botanists  resurveyed  a 
location  in  the  Piedra  area  of  Fresno 
County  where  Sidalcea  keckii  had  been 
documented  in  1939,  and  rediscovered 
the  population  in  1998  (Service  1997; 
CNDDB  2001).  This  population  spans  a 
mix  of  private  and  Federal  land,  much 
of  which  has  since  been  purchased  by 
Sierra  Foothill  Conservancy  (SFC)  to 
provide  a  reserve  for  the  plant  (SFC 
2001).  Although  initially  only  217 
plants  were  foimd  at  the  site  (Service 
2000),  subsequent  surveys  have  foiind 
500  to  1,000  plants  in  8  separate  patches 
ranging  in  elevation  from  183  to  305  m 
(600  to  1,000  ft)  (Cypher  1998;  Chuck 
Peck,  SFC,  in  litt..  2002).  Associated 
plants  at  this  site  include  Bmmus 
hordeaceus  (soft  chess),  Dichelostexnxna 
capitatum  (blue  dicks),  Gilia  tricolor 
(bird's  eye  gilia),  Trileleia  ixioides 
(pretty  face),  Trileleia  laxa  (Ithuriel's 
spear),  Asclepias  sp.  (milkweed),  and 
Madia  sp.  (tarweed)  (Cypher  1998). 

Sidalcea  keckii  is  threatened  by  luban 
development,  competition  from  non- 
native  grasses,  agrioiltiiral  land 
conversion,  and  random  events  (S.  Hill, 
pers.  comm.,  2002;  C.  Peck,  in  litt., 
2002;  Service  2000).  Cattle  grazing  at  the 


current  level  does  not  appear  to  be 
detrimental,  and  may  reduce 
encroachment  by  non-native  grasses  (C.' 
Peck,  in  litt.,  2002;  Weiss  1999), 
however,  catde  damage  S.  kecidi 
directly  by  eating  and  trampling  it,  and 
unmanaged  increases  in  grazing  during 
months  of  flowering  or  seed  maturation 
could  pose  a  threat  (Cypher  1998).  The 
plant's  low  population  nimibers, 
particularly  at  Mine  Hill,  leave  it 
vulnerable  to  random  environmental 
events  such  as  extreme  weather,  disease, 
or  insect  infestations  (Shaffer  1981, 
1987;  Menges  1991).  The  isolation  of  S. 
keckii  populations  exacerbates  these 
vulnerabilities  by  reducing  the 
likelihood  of  recolonization  of 
extirpated  populations.  Inbreeding 
depression  and  loss  of  genetic 
variability  may  also  be  causes  for 
concern  in  such  small  isolated 
populations  (Ellstrand  and  Elam  1993). 

Previous  Federal  Action 

Federal  action  on  Sidalcea  keckii 
began  when  the  Secretary  of  the 
Smithsonian  Institution,  as  directed  by 
section  12  of  the  Act,  prepared  a  report 
on  those  native  U.S.  plants  considered 
to  be  endangered,  threatened,  or  extinct 
in  the  United  States.  This  report  (House 
Doc.  No.  94-51)  was  presented  to 
Congress  on  January  9, 1975,  and 
included  S.  keckii  as  a  threatened 
species.  On  July  1, 1975,  we  published 
a  notice  in  the  Federal  Register  (40  FR 
27823)  accepting  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)t3))  of  the  Act  and  of 
our  intention  to  review  the  status  of  the 
plant  taxa  named  in  the  report.  On  June 
16, 1976,  we  published  a  proposed  rule 
in  the  Federal  Register  (41  FR  24523) 
determining  approximately  1,700 
vascular  plant  species  to  be  endangered 
piu-suant  to  section  4  of  the  Act. 
Sidalcea  keckii  was  not  included  on  this 
initial  list. 

We  addressed  the  remaining  plants 
from  the  Smithsonian  report  in  a 
subsequent  Notice  of  Review  (Notice)  on 
December  15, 1980  (45  FR  82479).  In 
that  Notice,  we  determined  Sidalcea 
keckii  to  be  a  category  1  candidate 
species,  which  we  defined  as  a  species 
for  which  we  had  enough  information 
on  biological  vulnerability  and  threats 
to  support  preparation  of  a  listing 
proposal.  We  published  updates  of  the 
plant  candidate  lists  in  Notices  of 
Review  dated  September  27, 1985  (50 
FR  39526),  February  21, 1990  (55  FR 
6184),  and  September  30, 1993  (58  FR 
51144),  each  time  maintaining  S.  keckii 
as  category  1  species.  In  the  Notice  of 
Review  published  February  28, 1996  (61 
FR  7596),  we  discontinued  the  use  of 
different  categories  of  candidates,  and 
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defined  "candidate  species"  as  those 
meeting  the  definition  of  former 
category  1.  We  maintained  S.  keckii  as 
a  candidate  species  in  that  Notice,  as 
well  as  in  subsequent  Notices  published 
September  19,  1997  (62  FR  49398),  and 
October  25,  1999  (64  FR  57533). 

On  July  28.  1997,  we  published  a 
proposed  rule  to  list  Sidalcea  keckii  as 
an  endangered  species  under  the  Act  (62 
FR  40325).  On  June  17, 1999,  our  failiue 
to  issue  a  final  rule  and  to  make  a 
critical  habitat  determination  for  S. 
keckii  was  challenged  in  Southwest 
Center  for  Biological  Diversity,  et  al.,  v. 
U.S.  Fish  and  Wildlife  Service,  et  al. 
(N.D.  Cal)  (Case  No.  C99-2992  CRB).  On 
February  16,  2000,  we  published  a  final 
rule  listing  S.  keckii  as  an  endangered 
species  (65  FR  7757).  A  May  22,  2000. 
court  order,  based  on  a  joint  stipulation 
with  the  plaintiffs,  required  us  to 
complete  the  proposed  critical  habitat 
designation  by  September  30,  2001.  The 
court  extended  the  deadline  to  propose 
critical  habitat  for  this  species,  based  on 
a  further  settlement  agreement  reached 
by  the  parties.  In  a  consent  decree 
issued  October  2,  2001.  the  court 
required  us  to  publish  a  proposed 
critical  habitat  designation  for  S.  keckii 
and  certain  other  species  by  June  10, 
2002,  and  to  issue  a  final  critical  habitat 
designation  for  the  species  by  March  10, 
2003  (Center  for  Biological  Diversity,  et 
al.,  V.  Gale  Norton,  et  al.  (D.D.C.)  (Case. 
No.  Civ.  01-2063)). 

{Critical  Habitat 

Section  3  of  the  Act  defines  critical 
'habitat  as — (i)  the  specific  areas  within 
the  geographical  area  occupied  by  a 
j species,  at  the  time  it  is  listed  in 
I  accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
{with  regard  to  actions  carried  out, 
{funded,  or  authorized  by  a  Federal 
I  agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 


critical  habitat.  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
imder  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  regulatory  protections  under 
the  Act. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  featiues 
essential  for  the  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified,  by  helping  people  to 
avoid  causing  accidental  damage  to 
such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  and  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  at  least  one  of  the  physical 
or  biological  features  essential  to  the 
conservation  of  the  species  (primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b)).  Section  3(5)(C)  of  the 
Act  states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 
designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that.  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
fix)m  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 


will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1,  1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  our  decisions  represent  the 
best  scientific  and  commercial  data 
available.  It  requires  that  our  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  use  primary 
and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  vvhich  areas  are  critical 
habitat,  a  primary  source  of  information 
should  be  the  listing  rule  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  coimties. 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
impublished  materials. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  designation. 
Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 
recovery.  Areas  that  support  newly 
discovered  populations  in  the  future, 
but  are  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  implemented 
under  section  7(a)(1)  of  the  Act  and  to 
the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  prohibitions,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  regulations  at  50  CFR  424.12, 
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we  used  the  best  scientific  information 
available  to  determine  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of* 
Sidalcea  keckii.  This  included 
information  from  our  own  dociunents 
on  S.  keckii  and  related  species;  the 
CNDDB  (2001);  peer-reviewed  journal 
articles  and  book  excerpts  regarding  S. 
keckii  and  related  species,  or  regarding 
more  generalized  issues  of  conservation 
biology;  impublished  biological 
documents  regarding  5.  keckii  or  related 
species;  site  visits,  and  discussions  with 
botanical  experts. 

We  compared  geological  and 
ecological  characteristics  of  the  various 
locations  of  the  plant  by  using 
information  from  the  above  sources  as 
well  as  geographic  information  systems 
(GIS)  coverages  of  Sidalcea  keckii 
population  locations  (CNDDB  2001); 
soil  siu^rey  maps  (U.S.  Soil 
Conservation  Service  (SCS)  1971. 1982; 
U.S.  Department  of  Agriculture,  Natiual 
Resoim:e  Conservation  Service  (NRCS) 
2001);  aerial  photographs  (CNES/SPOT 
hnage  Corporation  (SPOT)  2001); 
topological  features  (United  States 
Geological  Survey  (USGS)  1990); 
feat\nes  of  underlying  rock  (California 
Department  of  Conservation  (CDC) 
2000)  and  vegetation  covet  (USGS 
1990).  We  also  examined  geological 
maps  not  available  on  GIS  (California 
Division  of  Mines  and  Geology  (CDMG) 
1991, 1992). 

The  Piedra  and  Mine  Hill  proposed 
critical  habitat  units  are  occupied  by 
both  above-ground  plants  and  seed 
banks,  depending  on  the  time  of  year 
(i.e.,  plants  are  not  observable  above- 
groimd  all  year).  Although  above- 
ground  plants  have  not  been  observed 
on  the  White  River  unit  since  the  1930s, 
a  complete  survey  has  not  been  done 
due  to  the  lack  of  access  to  lands  in 
private  ownership.  "Occupied"  is 
defined  here  as  an  any  area  with  above- 
ground  Sidalcea  keckii  plants  or  a  S. 
keckii  seed  bank  of  indefinite  boundary. 
Current  siuveys  need  not  have 
identified  above-ground  individuals  for 
the  area  to  be  considered  occupied 
because  plants  may  still  exist  at  the  site 
as  part  of  the  seed  bank  (Given  1994). 
All  occupied  sites  contain  some  or  all  of 
the  primary  constituent  elements  and 
are  essential  to  the  conservation  of  the 
species,  as  described  below. 

Each  of  the  critical  habitat  imits  likely 
includes  areas  that  are  unoccupied  by 
Sidalcea  keckii.  "Unoccupied"  is 
defined  here  as  an  area  that  contains  no 
above-ground  S.  keckii  plants  and  that 
is  unlikely  to  contain  a  viable  seed 
bank.  Determining  the  specific  areas 
that  this  taxon  occupies  is  difficult 
because,  depending  on  the  climate  and 


the  natural  variations  in  habitat 
conditions,  the  extent  of  the 
distributions  may  either  shrink  and 
disappear,  or  if  there  is  a  residual  seed 
bank  present,  enlarge  and  cover  a  more 
extensive  area.  Because  it  is  logistically 
difficult  to  determine  how  extensive  the 
seed  bank  is  at  any  particular  site  and 
because  above-ground  plants  may  or 
may  not  be  present  in  all  patches  within 
a  site  every  year,  we  caimot  quantify  in 
any  meaningful  way  what  proportion  of 
each  critical  habitat  unit  may  actually 
be  occupied  by  S.  keckii.  Therefore, 
patches  of  unoccupied  habitat  are 
probably  interspersed  with  patches  of 
occupied  habitat  in  each  unit.  The 
inclusion  of  unoccupied  habitat  in  our 
critical  habitat  units  reflects  the 
djntiamic  nature  of  the  habitat  and  the 
life  history  characteristics  of  this  taxon. 
Unoccupied  areas  provide  areas  into 
which  populations  might  expand, 
provide  connectivity  or  linkage  between 
colonies  within  a  unit,  and  support 
populations  of  pollinators  and  seed 
dispersal  organisms.  Both  occupied  and 
unoccupied  areas  that  are  proposed  as 
critical  habitat  are  essenti^  to  the 
conservation  of  the  species. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  featines 
(primary  constituent  elements)  that  are 
■essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include  but  are  not 
limited  to:  space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  germination  or  seed 
dispersal;  and  habitats  that  are  protected 
from  distinbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  Known  about  the 
specific  physical  and  biological 
reqiiirements  of  Sidalcea  keckii  is 
described  in  the  Background  section  of 
this  proposed  rule.  The  proposed 
critical  habitat  is  designed  to  provide 
sufficient  habitat  to  maintain  self- 
sustaining  populations  of  5.  keckii 
throughout  its  range  and  to  provide 
those  habitat  components  essential  for 
the  conservation  of  the  species.  These 
habitat  components  provide  for:  (1) 
Individual  and  popidation  growth, 
including  sites  for  germination, 
pollination,  reproduction,  pollen  and 
seed  dispersal,  and  seed  dormancy;  (2) 
areas  that  allow  gene  flow  and  provide 


connectivity  or  linkage  within  larger 
populations;  (3)  areas  that  provide  basic 
requirements  for  growth,  such  as  water, 
light,  and  minerals;  and  (4)  areas  that 
support  populations  of  pollinators  and 
seed  dispersal  organisms. 

We  believe  the  long-term  conservation 
of  Sidalcea  keckii  is  dependent  upon 
the  protection  of  existing  population 
sites  and  the  maintenance  of  ecological 
functions  within  these  sites,  including 
connectivity  between  colonies  (i.e., 
groups  of  plants  within  sites)  within 
close  geographic  proximity  to  frtcilitate 
pollinator  activity  and  seed  dispersal. 
The  areas  we  are  designating  as  critical 
habitat  provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  of  S.  keckii.  Based  on  the 
best  available  information  at  this  time, 
the  primary  constituent  elements  of 
critical  habitat  for  S.  keckii  are: 

(1)  Minimally  shaded  annual 
grasslands  in  the  Sierra  foothills 
containing  open  patches  in  which 
competing  vegetation  is  relatively 
sparse;  and 

(2)  Serpentine  soils,  or  other  soils 
which  tend  to  restrict  competing 
vegetation. 

Criteria  Used  to  Identify  Critical 
Habitat 

We  identified  critical  habitat  areas 
essential  to  the  conservation  of  Sidalcea 
keckii  in  the  three  primary  locations 
where  it  currently  occcins  or  has  been 
known  to  occur:  the  Piedra  area  of 
Fresno  County,  the  Mine  Hill  area  of 
Tulare  Coiuity,  and  near  White  River  in 
Tulare  Coimty.  We  are  proposing  to 
designate  sufficient  critical  habitat  at 
each  site  to  maintain  self-sustaining 
populations  of  S.  keckii  at  each  of  these 
locations. 

We  are  including  the  White  River  site 
in  o^a  proposal,  despite  the  fact  that 
Sidalcea  keckii  has  not  been 
documented  there  in  recent  years.  The 
White  River  population  is  the  type 
location  where  the  plant  was  originally 
discovered  and  contains  the  primary 
constituent  elements  that  would  support 
the  species.  It  is  one  of  the  extremely 
few  locations  where  S.  keckii  has  ever 
been  observed  and  may  be  occupied  by 
a  seed  bank.  We  have  evidence  from  the 
Piedra  site,  where  S.  keckii  was 
imdociunented  from  1939  until  its 
rediscovery  in  1998  (Cypher  1998; 
CNDDB  2001),  that  such  rediscoveries 
are  possible  for  S.  keckii.  The  Piedra  site 
supports  the  largest  known  S.  keckii 
population,  with  500  to  1,000  plants 
when  last  surveyed  (Cypher  1998).  Even 
if  the  species  is  not  rediscovered  at  the 
White  River  site,  we  still  believe  the  site 
is  essential  to  the  conservation  of  the 
species  because  it  is  the  most 


Federal  Register /Vol.  67.  No.  118 /Wednesday,  June  19,  2002  /  Proposed  Rules 


41673 


appropriate  site  for  a  reintroduction  to 
occin.  The  combination  of  limited 
range,  few  populations,  and  restricted 
habitat  makes  S.  keckii  susceptible  to 
extinction  or  extirpation  due  to  random 
events,  such  as  fire,  disease,  or  other 
occiurences  (Shaffer  1981, 1987; 
Primack  1993,  Meffe  and  Carroll  1994). 
Such  events  are  a  concern  when  the 
niunber  of  populations  or  geographic 
distribution  of  a  species  are  severely 
limited,  as  is  the  case  with  S.  keckii. 
'  Establishment  of  a  third  location  for  S. 
keckii  is  likely  to  prove  important  in 
reducing  the  risk  of  extinction  due  to 
such  catastrophic  events. 

Despite  the  association  of  Sidalcea 
keckii  with  serpentine  soils  (Kirkpatrick 
1992;  Cypher  1998),  only  a  portion  of  S. 
keckii  plants  at  the  Piedra  site  grow  on 
soil  identified  by  SCS  maps  as  being 
serpentine  derived  (the  soil:  Fancher 
extremely  stony  loam)  (SCS  1971;  NRCS 
2001).  Other  patches  at  Piedra,  as  well 
as  the  type  locality  White  River 
population,  grow  on  what  SCS  maps 
indicate  are  Cibo  clays,  while  the  Mine 
Hill  population  of  S.  keckii  grows  in  an 
area  mapped  as  Coarsegold  rock  outcrop 
complex  (NRCS  2001).  Neither  of  these 
latter  two  soil  types  normally  derive 
bom  serpentine  rock  (SCS  1971, 1982), 
although  the  underlying  geology  may 
contain  it.  Geologic  maps,  for  example, 
show  the  Cibo  soils  of  die  Piedra 
population  straddling  an  arm  of 
underlying  serpentine  rock  (CDMG 
1991;  CDC  2000).  The  soils  may, 
therefore,  in  fact  be  derived  from  such 
rock  or  include  pockets  of  soil  derived 
from  such  rock,  or  the  ambunt  of 
serpentine  rock  may  be  too  small  to  be 
mapped  (E.  Russell,  NRCS,  pers.  conun., 
2002).  Available  geologic  maps  fail  to 
show  any  serpentine  rock  in  the  vicinity 
of  the  type  locality  White  River 
population  (CDMG  1992;  Jennings  1977; 
CDC  2000).  However,  Cibo  soils  have  an 
intrinsic  tendency  to  dry  out,  harden, 
and  form  deep  cracks  during  the 
summer  which  can  discourage  the 
growth  of  some  plants  (E.  Russell,  pers. 
comm.,  2002).  Hence,  these  soils  would 
limit  vegetation  competition  in  favor  of 
S.  keckii. 

Based  on  available  soils  and  geologic 
maps,  the  Coarsegold  soils  of  the  Mine 


Hill  population  do  not  overlie 
serpentine  rock,  nor  are  they 
intrinsically  restrictive  to  plant  growth 
(CDMG  1991;  Jennings  1977;  SCS  1982; 
CDC  2000;  E.  Russell,  pers.  conun., 
2002).  The  botanists  who  discovered  the 
population,  however,  characterized  the 
site  as  a  "serpentine  rock  outcrop" 
(Kirkpatrick  1992).  Although  geologic 
maps  do  not  list  serpentine  rock  at  the 
site  itself,  they  do  show  it  within  a  mile 
to  the  northeast  and  southwest  (CDMG 
1991;  Jennings  1977;  CDC  2000).  The 
site  itself  sits  over  "precenazoic 
metasedimentary  and  metavolcanic 
rocks  of  great  variety"  Qennings  1977). 
Hence,  it  appears  likely  that  the  site 
consists  of  a  pocket  habitat  of  serpentine 
soil  which  was  too  small  to  be  mapped 
(E.  Russell,  pers.  comm.,  2002).  SCS  soil 
maps  tend  to  list  only  the  dominant  soil 
type  in  an  area.  Other  such  pocket 
habitats  may  exist  within  the  same 
combination  of  soil  and  imderlying 
rock. 

Mapping 

We  delineated  the  proposed  critical 
habitat  units  by  creating  data  layers  in 
a  GIS  format.  First,  we  identified  the 
locations  of  the  Sidalcea  keckii 
populations  using  information  from  the 
CNDDB  (2001),  and  published  and 
unpublished  documents  from  those  who 
located  the  known  populations 
(Kirkpatrick  1992;  Stebbins  1992).  In  the 
case  of  the  Piedra  population,  where  S. 
keckii  grew  in  more  dian  one  patch,  we 
identified  the  locations  and 
approximate  dimensions  of  the  various 
patches  as  well,  based  on  information 
provided  by  SFC  (C.  Peck,  in  litt.,  2002). 
We  mapped  populations  or  patch 
locations  from  all  sites  on  USGS  7.5' 
quadrangle  topological  maps  (USGS 
1990)  to  obtain  information  on 
elevation,  slope,  and  recognizable 
surface  features.  We  then  used  soil 
survey  maps  (NRCS  2001)  to  restrict 
potential  critical  habitat  to  the 
boundaries  of  the  basic  soil  types  on 
which  the  populations  grow.  In  areas 
where  the  presence  of  S.  keckii  could 
not  be  explained  by  the  properties  of  the 
mapped  soil  type  alone  (such  as  the 
Coarsegold  soils  at  the  Mine  Hill 
location),  we  mapped  critical  habitat 


boundaries  to  the  same  underlying  rock 
type  as  at  the  population  site  (CDC 
2000).  We  then  used  recent  aerial 
photos  (SPOT  2001),  topological  maps 
(USGS  1990),  and  discussions  with 
experts  familiar  with  the  areas  (Rosalie 
Faubion,  U.S.  Bureau  of  Reclamation 
(BOR),  pers.  comm.,  2002;  Chuck  Peck, 
Sierra  Foothill  Conservancy,  pers. 
comm.,  2002)  to  eliminate  large 
contiguous  areas  which  were  noticeably 
more  overgrown  or  which  were  not 
grassland  and,  therefore,  not  suitable 
habitat  for  the  species. 

In  order  to  provide  determinable  legal 
descriptions  of  the  critical  habitat 
boundaries,  we  then  used  an  overlayed 
100  meter  grid  to  establish  Universal 
Transverse  Mercator  (UTM)  North 
American  Datum  of  1983  (NAD  83) 
coordinates  which,  when  connected, 
provided  the  critical  habitat  unit, 
boundaries.  We  include  the  legal 
description  for  each  unit  in  the 
Proposed  Regulation  Promulgation 
section,  below. 

In  designating  critical  habitat,  we 
made  an  effort  to  avoid  developed  areas, 
such  as  housing  developments  and 
agricultxnal  fields,  that  are  unlikely  to 
contribute  to  the  conservation  of 
Sidalcea  keckii.  However,  we  did  not 
map  critical  habitat  in  sufficient  detail 
to  exclude  all  developed  areas,  or  other 
lands  unlikely  to  contain  the  primary 
constituent  elements  essential  for  the 
conservation  of  S.  keckii.  Areas  within 
the  boundaries  of  the  mapped  units, 
such  as  buildings,  roads,  parking  lots, 
railroads,  airport  runways  and  other 
paved  areas,  lawns,  and  other  urban 
landscaped  areas  will  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
these  areas,  therefore,  would  not  trigger 
a  section  7  of  the  Act  consultation, 
imless  they  affect  the  species  or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

Proposed  Critical  Habitat  Designation 

Lands  proposed  for  critical  habitat 
designation  are  under  private  and 
Federal  jurisdiction.  The  approximate 
areas  of  proposed  critical  habitat  by 
land  owrnership  are  shown  in  Table  1. 


Table  1  .—Approximate  Areas  in  Hectares  (ha)  and  Acres  (ac)  of  Proposed  Critical  Habitat  for  Sidalcea 

keckii  by  Land  Ownership, 


Unit 


Federal 


State 


Private 


Total 


1.  Piedra 

2.  Mine  Hill 

3.  White  River 

Totals 


3  ha  (7ac) 

0 

0 


203  ha  (503  ac) 

86  ha  (213  ac) 
146  ha  (362  ac) 


206  ha  (510  ac) 
86  ha  (213  ac) 
146  ha  (362  ac) 


3  ha  (7ac) 


435  ha  (1,078  ac) 


438  ha  (1 .085  90) 
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The  proposed  critical  habitat  areas 
constitute  oiu*  best  assessment  at  this 
time  of  the  areas  that  are  essential  for 
the  conservation  of  Sidalcea  keckii.  The 
three  critical  habitat  imits  include  the 
only  two  locations  where  S.  keckii  has 
been  observed  since  the  1930's  and  the 
type  locality,  which  may  be  occupied  by 
a  seed  bank,  and  is  the  most  appropriate 
location  to  consider  for  reintroduction. 
A  brief  description  of  each  critical 
habitat  imit  is  given  below: 

Unit  1:  Piedra 

Unit  1  is  on  the  western  slopes  of 
Tivy  Mountain  in  the  Piedra  area  of 
southern  Fresno  County.  It  contains  206 
ha  (510  ac],  of  which  203  ha  (503  ac)  are 
privately  owned  and  3  ha  (7  ac) 
managed  by  the  BOR  (R.  Faubion,  pers. 
comm.,  2002).  Of  the  privately  owned 
land,  77  ha  (189  ac)  of  proposed  critical 
habitat  is  on  the  Tivy  Mountain  Reserve 
which  is  owned  by  SFC  and  established 
for  the  conservation  of  Sidalcea  keckii 
and  other  rare  plants.  SFC  uses  managed 
grazing  as  a  tool  to  reduce  competing 
non-native  grasses  from  S.  keckii  sites, 
and  monitors  the  plant  as  well  (SFC 
2001).  Another  6.5  ha  (16  ac)  of  this  unit 
occurs  on  a  conservation  easement  held 
by  SFC  on  privately  OMmed  land 
adjacent  to  the  reserve. 

In  1998,  surveys  coordinated  by  the 
BOR  found  500  to  1,000  plants  in  the 
area  (Cypher  1998).  Surveys  conducted 
in  2000  and  2001  by  the  SFC  fovmd 
eight  separate  patches  of  Sidalcea  keckii 
growing  on  both  Fancher  and  Cibo  soils 
(C.  Peck,  in  litt.,  2002).  Fancher  soils  are 
.generally  serpentine  derived,  whilf  Cibo 
soils  generally  are  not  (SCS  1971).  An 
arm  of  ultramafic  (serpentine)  rock 
iinderlies  almost  the  entire  area  (CDC 
2000),  although  not  all  of  the  known  S. 
keckii  patches  are  located  within  the 
known  extent  of  the  serpentine 
substrate. 

This  unit  is  important  to  the 
conservation  of  the  species  because  it  is 
one  of  the  two  sites  at  which  the  species 
has  been  observed  since  the  1930's. 
When  the  n\unber  of  populations  or 
geographic  distribution  of  a  species  are 
severely  limited,  as  is  the  case  when 
plants  have  only  been  observed  recently 
at  two  locations,  possible  extinction  or 
extirpation  due  to  random  events 
become  a  concern.  Examples  of  random 
events  that  are  a  concern  include  fire 
and  disease  (Shaffer  1981, 1987; 
Primack  1993,  Meffe  and  Carroll  1994). 
This  unit  is  also  important  because  it 
includes  the  most  northerly  location 
known  for  S.  keckii  and  the  only 
location  where  above-ground  plants 
with  maroon-centered  flowers  have 
been  documented  (Cypher  1998). 


Unit  2:  Mine  Hill 

Unit  2  is  about  3  km  (2  mi)  south  of 
Success  Dam  and  5  km  (3  mi)  east  of 
Porterville  in  Tulare  Coimty  and 
contains  86  ha  (213  ac),  all  of  which  are 
on  privately  owned  land.  Unit  2 
encompasses  a  single  known  patch  of 
Sidalcea  keckii,  which  contained 
approximately  60  plants  when  last 
surveyed  in  1992.  At  the  request  of  the 
landowner,  it  has  not  been  surveyed 
since  that  time.  Although  the 
Coarsegold  rock  outcrop  soils  of  the  area 
are  best  suited  to  rangeland  (SCS  1982), 
which  is  the  current  use  of  the  area,  the 
site  is  zoned  for  mobile  home 
development  (Roberto  Brady,  Tulare 
County  Planning  Department,  pers. 
comm.,  1997). 

This  unit  is  important  to  the 
conservation  of  the  species  because  it  is 
one  of  the  two  known  locations  where 
Sidalcea  keckii  plants  have  been 
observed  since  the  1930's.  As  is  the  case 
with  Unit  1 ,  when  the  number  of 
populations  or  geographic  distribution 
of  a  species  are  severely  limited, 
possible  extinction  or  extirpation  due  to 
random  events  become  a  concern. 
Examples  of  random  events  that  are  a 
concern  include  fire  and  disease 
(Shaffer  1981, 1987;  Primack  1993. 
Meffe  and  Carroll  1994). 

Unit  3:  White  River 

Unit  3  is  located  near  the  town  of 
White  River  in  southern  Tulare  Coxmty. 
It  contains  146  ha  (362  ac),  all  of  which 
is  private  land.  Unit  3  contains  the 
"type"  location,  specimens  from  which 
were  used  to  first  describe  the  species 
in  1940  (Wiggins  1940).  This  site  is  the 
only  one  not  closely  associated  with 
serpentine  rock,  but  contains  the 
primary  constituent  elements  that 
would  support  the  species.  This  may  be 
due  to  the  presence  of  currently 
imknown  and  unmapped  serpentine 
areas,  or  it  may  be  due  to  an  increased 
ability  to  compete  on  non-serpentine 
Cibo  soils. 

As  noted  above,  the  White  River  site 
is  one  of  the  extremely  few  locations 
where  Sidalcea  keckii  has  ever  been 
observed  and  may  be  occupied  by  a  seed 
bank.  Sidalcea  keckii  plants  may  still 
occur  here,  but  none  have  been 
documented  recently.  Even  if  the 
species  is  not  rediscovered  at  the  White 
River  site,  we  believe  the  site  is 
essential  to  the  conservation  of  the 
species.  Because  S.  keckii  has  been 
observed  at  the  site,  it  is  the  most 
appropriate  site  at  which  a 
reintroduction  might  be  attempted.  The 
combination  of  small  range,  few 
populations,  and  restricted  habitat 
makes  S.  keckii  susceptible  to  extinction 


or  extirpation  from  a  significant  portion 
of  its  range  due  to  random  events,  such 
as  fire,  disease,  or  other  occurrences 
(Shaffer  1981, 1987;  Primack  1993,     . 
Meffe  and  Carroll  1994).  Such  events  are 
a  concern  when  the  number  of 
populations  or  geographic  distribution 
of  a  species  are  severely  limited,  as  is 
the  case  with  S.  keckii.  Establishment  of 
a  third  location  for  S.  keckii  is  likely  to 
be  an  important  component  in  reducing 
the  risk  of  extinction  due  to  such 
catastrophic  events.  This  location  also 
represents  the  southernmost  extent  of 
the  known  historical  range  of  the 
species. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensiire  that  actions  they  fund, 
authorize,  permit,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occiir  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  die  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regvilations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing,  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  action  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  measiu^s  in  a  conference 
report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat' 
designated.  We  may  adopt  the  formal 
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conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  U  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation,  the  Federal  action  agency 
;  would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
!  result  in  the  destruction  or  adverse 
jmodification  of  critical  habitat,  we  also 
iprovide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
jaltematives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
jduring  consultation  that  can  be 
implemented  in  a  manner  consistent 
(With  the  intended  purpose  of  the  action, 
jthat  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
itechnologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
^existence  of  listed  species,  or  resulting 
lin  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modification  to 
extensive  redesign  or  relocation  of  the 
project. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  cinnmistances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
ha6  been  retained,  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultations 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  that  may  affect  Sidalcea 
keckii  or  its  critical  habitat  will  require 
section  7  of  the  Act  consultation. 
Activities  on  private  lands  that  require 
a  permit  from  a  Federal  agency,  such  as 


a  permit  from  the  U.S.  Army  Corps  of 
Engineers  (Corps)  under  section  404  of 
the  Clean  Water  Act  (33  U.S.C.  1344  et 
seq.),  a  section  10(a)(1)(B)  of  the  Act 
permit  from  the  Service,  or  any  other 
activity  requiring  Federal  action  (i.e., 
funding  or  authorization  from  the 
Federal  Highways  Administration  or 
Federal  Emergency  Management 
Agency)  will  also  continue  to  be  subject 
to  the  section  7  consultation  process. 
Federal  actions  not  affecting  listed 
species  or  critical  habitat,  and  actions 
on  non-Federal  lands  that  are  not 
federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consiUtation.  Not  all  of  the  areas  within 
these  units  are  capable  of  supporting  S. 
keckii  or  its  primary  constituent 
elements,  and  such  areas  would  not  be 
subject  to  section  7  consultation. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  ensures  that  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species, 
or  destroy  or  adversely  modify  the  listed 
species'  critical  habitat.  Actions  likely 
to  jeopardize  the  continued  existence  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of  the 
species'  survival  and  recovery.  Actions 
likely  to  "destroy  or  adversely  modify" 
critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  the  recovery  of  the  listed 
species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  the 
recovery  of  a  listed  species.  Given  the 
similarity  of  these  definitions,  actions 
likely  to  destroy  or  adversely  modify 
critical  habitat  would  almost  always 
result  in  jeopardy  to  the  species 
concerned,  particularly  when  the 
species  is  present  in  the  area  of  the 
proposed  action.  When  the  species  is 
present  in  an  area,  designation  of 
critical  habitat  for  Sidalcea  keckii  is  not 
likely  to  result  in  regulatory 
requirements  above  those  already  in 
place  due  to  the  presence  of  the  listed 
species.  When  the  species  is  not  present 
in  an  area,  designation  of  critical  habitat 
for  S.  keckii  may  result  in  an  additional 
regulatory  burden  when  a  Federal  nexus 
exists. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 


designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  the 
conservation  of  Sidalcea  keckii  is 
appreciably  reduced.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 
Activities  that,  when  earned  out, 
funded,  or  authorized  by  a  Federal 
agency  may  directly  or  indirecUy 
destroy  or  adversely  modify  critical 
habitat  for  Sidalcea  keckii  include,  but 
are  not  limited  to: 

(1)  Ground  disturbances  which 
destroy  or  degrade  primary  constituent 
elements  of  the  plant  (e.g.,  clearing, 
tilling,  grading,  construction,  road 
building,  mining,  etc); 

(2)  Activities  mat  directly  or 
indirectly  affect  Sidalcea  keckii  plants 
(e.g.,  herbicide  application  and  off-road 
vehicle  use  that  could  degrade  the 
habitat  on  which  the  species  depends, 
incompatible  introductions  of  non- 
native  herbivores,  incompatible  grazing 
management  during  times  when  S. 
keckii  is  producing  flowers  or  seeds, 
etc.); 

(3)  Encouraging  the  growth  of 
Sidalcea  keckii  competitors  (e.g., 
widespread  fertilizer  application);  and 

(4)  Activities  which  significanUy 
degrade  or  destroy  Sidalcea  keckii 
pollinator  populations  (e.g.,  pesticide ' 
applications). 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  destruction  or  adverse 
modification  of  critical  habitat,  contact 
the  Field  Supervisor,  Sacramento  Fish 
and  Wildlife  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT  section)  Requests 
for  copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  NE.  11th  Ave.,  Portland.  OR  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Currently,  no  habitat  conservation 
plans  (HCPs)  exist  that  include  Sidalcea 
keckii  as  a  covered  species.  In  the  event 
that  future  HCPs  covering  S.  keckii  are 
developed  vdthin  the  boundaries  of 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  this  species.  This  will 
be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modifying  activities  within  essential 


41676  Federal  Register / Vol.  67,  No.  118 /Wednesday,  June  19,  2002 / Proposed  Rules 


habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  would  provide  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  S. 
keckii.  The  process  would  also  enable 
us  to  conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  survival  of  the  species  in  the 
context  of  constructing  a  system  of 
interlinked  habitat  blocks  configured  to 
promote  the  conservation  of  the  species 
through  application  of  the  principles  of 
conservation  biology. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of  S. 
keckii  and  appropriate  management  for 
those  lands.  Furthermore,  we  will 
complete  intra-Service  consultation  on 
our  issuance  of  section  10(a)(1)(B) 
permits  for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modify  critical  habitat. 

Economic  Anal3rn8 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species. 

We  will  conduct  an  analysis  of  the 
economic  impacts  of  designating  these 
proposed  areas  as  critical  habitat  prior 
to  a  final  determination.  When 
completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  public 
comment  period  on  the  draft  economic 
analysis  and  the  proposed  rule  at  that 
time. 

Public  Commeiits  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particiilarly  seek 
comments  concerning: 


(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Sidalcea 
keckii  and  its  habitat,  and  which  habitat 
is  essential  to  the  conservation  of  this 
species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Sidalcea  keckii  such  as  those 
derived  from  non-consumptive  uses 
(e.g.,  hiking,  camping,  bird- watching, 
enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs);  and 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods;  (1)  You  may  submit 
written  comments  and  information  to 
the  Field  Supervisor  at  the  address 
provided  in  the  ADDRESSES  section 
above;  (2)  You  may  also  comment  via 
the  electronic  mail  (e-mail)  to 
fwl  kecks _checkermallow®fws.gov. 
Please  submit  e-mail  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  (1018-AG93] 
and  your  name  and  return  address  in 
your  e-mail  message."  If  you  do  not 
receive  a  confirmation  bova.  the  system 
that  we  have  received  your  e-mail 
message,  contact  us  directly  by  calling 
our  Sacramento  Fish  and  Wildlife  Office 
at  phone  number  916-414-6600.  Please 
note  that  the  Internet  address 
'  'fwlkecks_checkennoUow@fws.gov' '. 
will  be  closed  out  at  the  termination  of 
the  public  comment  period;  and  (3)  You 
may  hand-deliver  comments  to  our 
Sacramento  office  (see  ADDRESSES 
section  above). 

Oiu  practice  is  to  make  comments, 
including  names  and  hoine  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 


Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circimistances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  conunent.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  will  solicit  the  expert 
opinions  of  at  least  three  appropriate 
and  independent  specialists  regarding 
this  proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  soimd  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearing 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12666  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
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the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMEffTARY 
INFORMATION  section  of  the  preamble 
helpful  in  imderstanding  the  proposed 
rule?  (5)  What  else  could  we  do  to  make 
the  notice  easier  to  imderstand? 

Send  a  copy  of  an^  comments  that 
concern  how  we  could  make  this  notice 
easier  to  imderstand  to:  Office  of 
Regulatory  Affairs,  E)epartment  of  the 
taterior.  Room  7229, 1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  e-mail 
your  conunents  to  this  address: 
Exsec®ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Service  is  preparing  a  draft  economic 
analysis  of  this  proposed  action.  The 
Service  will  use  this  analysis  to  meet 
the  requirement  of  section  4(b)(2)  of  the 
ESA  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat  and  excluding 
any  area  from  critical  habitat  if  it  is 
determined  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  the 
critical  habitat,  unless  failure  to 
designate  such  area  as  critical  habitat 
will  lead  to  the  extinction  of  Sidalcea 
keckii.  This  analysis  will  be  available 
for  public  conunent  before  finalizing 
this  designation.  The  availability  of  the 
draft  economic  analysis  will  be 
announced  in  the  Federal  Register. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

This  discussion  is  based  upon  the 
information  regarding  potential 
economic  impact  that  is  available  to  the 
Service  at  this  time.  This  assessment  of 
economic  effect  may  be  modified  prior 
to  final  rulemaking  based  upon 
development  and  review  of  the 
economic  ansQysis  being  prepared 
pursuant  to  section  4(b)(2)  of  the  ESA 
and  E.O.  12866.  This  analysis  is  for  the 
purposes  of  compliance  with  the 
Regulatory  Flexibility  Act  and  does  not 
reflect  the  position  of  the  Service  on  the 
fype  of  economic  analysis  required  by 
.  Sfew  Mexico  Cattle  Growers  Assn.  v. 

J.S.  Fish  6-  Wildlife  Service  248  F.3d 

277  (10th  Cir.  2001). 


Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Act  (SBREFA)  of  1996),  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  (RFA)  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  the  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  SBREFA  also  amended  the  RFA 
to  require  a  certification  statement.  We 
are  hereby  certifying  that  this  proposed 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale  for  making  this  assertion. 

According  to  the  Small  Business 
Administration  {http://www.sba.gov/ 
size/),  small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

In  determining  whether  this  rule 
could  "significantly  affect  a  substantial 
number  of  small  entities",  the  economic 
analysis  first  determined  whether 
critical  habitat  could  potentially  affect  a 
"substantial  number"  of  small  entities 
in  counties  supporting  critical  habitat 


areas.  While  SBREFA  does  not 
explicitly  defiiie  "substantial  number," 
the  Small  Business  Administration,  as 
well  as  other  Federal  agencies,  have 
interpreted  this  to  represent  an  impact 
on  20  percent  or  greater  of  the  number 
of  small  entities  in  any  industry.  In 
some  circumstances,  especially  with 
critical  habitat  designations  of  limited 
extent,  we  may  aggregate  across  all 
industries  and  consider  whether  the 
total  number  of  small  entities  affected  is 
substantial.  In  estimating  the  nimibers 
of  small  entities  potentially  affected,  we 
also  considered  whether  their  activities 
have  any  Federal  involvement. 
Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies.  Some 
kinds  of  activities  are  unlikely  to  have 
any  Federal  involvement  and  so  will  not 
be  affected  by  critical  habitat 
designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies,  non- 
Federal  activities  are  not  affected  by  the 
designation  if  they  lack  a  Federal  nexus. 
In  areas  occupied  by  Sidalcea  keckii, 
Federal  agencies  funding,  permitting.'or 
implementing  activities  are  already 
required,  through  consultation  with  us 
under  section  7  of  the  Act,  to  avoid 
jeopardizing  the  continued  existence  of 
.5.  keckii.  If  this  critical  habitat 
designation  is  finalized.  Federal 
agencies  also  must  ensure,  also  through 
consultation  with  us,  that  their  activities 
do  not  destroy  or  adversely  modify 
designated  critical  habitat.  However,  for 
the  reasons  discussed  above,  we  do  not 
believe  this  will  result  in  any  additional 
regulatory  burden  on  FederaJ  agencies 
or  their  applicants. 

In  unoccupied  areas,  or  areas  of 
uncertain  occupancy,  designation  of 
critical  habitat  could  trigger  additional 
review  of  Federal  activities  under 
section  7  of  the  Act,  and  may  result  in 
additional  requirements  on  Federal 
activities  to  avoid  destroying  or 
adversely  modifying  critical  habitat. 
However,  outside  the  existing 
developed  areas,  land  use  on  the 
majority  of  the  proposed  critical  habitat 
is  agricultural,  such  as  livestock  grazing 
and  farming.  Should  a  federally  funded, 
permitted,  or  implemented  project  be 
proposed  that  may  affect  designated 
critical  habitat,  we  will  work  with  the 
Federal  action  agency  and  any 
applicant,  through  section  7 
consultation,  to  identify  ways  to 
implement  the  proposed  project  while 
minimizing  or  avoiding  any  adverse 
effect  to  the  species  or  critical  habitat. 
In  our  experience,  the  vast  majority  of 
such  projects  can  be  successfully 
implemented  with  at  most  minor 
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changes  that  avoid  significant  economic 
impacts  to  project  proponents. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements  for 
one  small  business,  on  average,  that  may 
be  required  to  consult  with  us  each  year 
regarding  their  project's  impact  on 
Sidalcea  keckii  and  its  habitat.  First,  if 
we  conclude,  in  a  biological  opinion, 
that  a  proposed  action  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
maimer  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 

Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions.  We 
may  also  identify  discretionary 
conservation  recommendations 
designed  to  minimize  or  avoid  the 
adverse  effects  of  a  proposed  action  on 
listed  species  or  critical  habitat,  help 
implement  recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Basea  on  our  experience  with 
consultations  pursuant  to  section  7  of 
the  Act  for  all  listed  species,  virtually 
all  projects — including  those  that,  in 
their  initial  proposed  form,  would  residt 
in  jeopardy  or  adverse  modification 
determinations  in  section  7 
consultations-can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the- 


scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  a  very  limited  consultation  history 
for  Sidalcea  keckii,  we  can  only 
describe  the  general  kinds  of  actions 
that  may  be  identified  in  futiire 
reasonable  and  prudent  alternatives. 
The  kinds  of  actions  that  may  be 
included  if  future  reasonable  and 
prudent  alternatives  become  necessary, 
include  conservation  set-asides, 
management  of  competing  non-native 
species,  restoration  of  degraded  habitat, 
construction  of  protective  fencing,  and 
regxdar  monitoring.  These  are  based  on 
our  understanding  of  the  needs  of  the 
species  and  the  threats  it  faces,  as 
described  in  the  final  listing  rule  and 
this  proposed  critical  habitat 
designation. 

It  is  likely  that  a  developer  could 
modify  a  project  or  take  measures  to 
protect  Sidalcea  keckii.  Based  on  the 
types  of  modifications  and  measures 
that  have  been  implemented  in  the  past 
for  plant  species,  a  developer  may  take 
such  steps  as  installing  fencing  or  re- 
aligning the  project  to  avoid  sensitive 
areas.  The  cost  for  implementing  these 
measvu«s  for  one  project  is  expected  to 
be  of  the  same  order  of  magnitude  as  the 
total  cost  of  the  consultation  process, 
i.e.,  approximately  $10,000.  It  should  be 
noted  that  developers  likely  would 
already  be  required  to  undertake  such 
measures  due  to  regulations  under  the 
California  Environmental  Quality  Act. 
These  measures  are  not  likely  to  result 
in  a  significant  economic  Impact  to 
project  proponents. 

In  sxmunary,  we  have  considered 
whether  this  rule  would  result  in  a 
significant  economic  effect  on  a 
substantial  number  of  small  entitles.  We 
have  determined,  for  the  above  reasons, 
that  it  will  not  affect  a  substantial 
nimiber  of  small  entities.  Furthermore, 
we  believe  that  the  potential  compliance 
costs  for  the  remaining  number  of  small 
entitles  that  may  be  affected  by  this  rule 
will  not  be  significant.  Therefore,  we  are 
certifying  that  the  proposed  designation 
of  critical  habitat  for  Sidalcea  keckii  is 
not  expected  to  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities.  Thus,  an  initial 
flexibility  analysis  is  not  required. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  proposed  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significantly 


affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

The  Service  will  use  the  economic 
analysis  to  evaluate  consistency  with 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.). 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  proposing  to  designate 
approximately  438  ha  (1,085  ac]  of  lands 
in  Fresno  and  Tulare  counties, 
California  as  critical  habitat  for  Sidalcea 
keckii  in  a  takings  implication 
assessment.  This  preliminary 
assessment  concludes  that' this  proposed 
rule  does  not  pose  significant  takings 
implications.  However,  we  have  not  yet 
completed  the  economic  analysis  for 
this  proposed  rule.  Once  the  economic 
analysis  is  available,  we  will  review  and 
revise  this  preliminary  assessment  as 
warranted. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this 
proposed  critical  habitat  designation 
with,  appropriate  State  resource 
agencies  in  California.  The  designation 
of  critical  habitat  in  areas  currently 
occupied  by  Sidalcea  keckii  imposes  no 
additional  restrictions  to  those  currently 
in  place  and,  therefore,  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  of  critical  habitat  in 
imoccupied  areas  may  require  section  7 
of  the  Act  consultation  on  non-Federal 
lands  (where  a  Federal  nexus  occurs) 
that  might  otherwise  not  have  occurred. 
However,  there  will  be  little  additional 
impact  on  State  and  local  governments 
and  their  activities  because  all  but  one 
of  the  proposed  critical  habitat  areas  are 
occupied.  The  designation  may  have 
some  benefit  to  these  governments  in 
that  the  areas  essential  to  the 
conservation  of  the  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  die  habitat 
necessary  to  the  survival  of  the  species 
are  Identified.  While  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
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occur,  it  may  assist  these  local 
governments  in  long-range  planning, 
rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  proposing  to 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Endangered 
Species  Act.  The  rule  uses  standard 
,  property  descriptions  and  identifies  the 
I  primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Sidalcea  keckii. 

I  Paperwork  Reduction  Act  of  1995  (44 
j  U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
OMB  approval  imder  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  new  record-keeping  or  reporting 
j  requirements  on  State  or  local 
i  governments,  individuals,  businesses,  or 
'  organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 


National  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
government-to-govemment  basis.  The 
proposed  critical  habitat  for  Sidalcea 
keckii  does  not  contain  any  Tribal  lands 
or  lands  that  we  have  identified  as 
impacting  Tribal  trust  resources. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— (AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entry  for 
"Sidalcea  keckii."  under  "FLOWERING 
PLANTS,"  to  read  as  follows: 

§17.12    Endangered  and  thrMtaned  plants. 

***** 

(h)  *  *  ? 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


I  Sidalcea  keckii 


Keek's 
checkermallow. 


U.S.A.  (CA)  Malvaceae— Mallow      E 


685    17.96(b) 


NA 


3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7, 
2000,  amend  paragraph  (b)  by  adding  an 
entry  for  Sidalcea  keckii  in  alphabetical 
order  under  Family  Malvaceae  to  read 
as  follows: 

§17.96    Critical  habitat— plants. 

***** 

(b)  *  *  * 

Family  Malvaceae:  Sidalcea  keckii 
(Keek's  checkermallow) 

(1)  Critical  habitat  units  are  depicted  . 
for  Fresno  and  Tulare  coimties, 
California,  on  the  maps  below. 


(2)  The  primary  constituent  elements 
of  critical  habitat  for  Sidalcea  keckii  are 
the  habitat  components  that  provide: 

(i)  Minimally  shaded  annual 
grasslands  in  the  Sierra  foothills 
containing  open  patches  in  which 
competing  vegetation  is  relatively 
sparse;  and 

(ii)  Serpentine  soils,  or  other  soils 
which  tend  to  restrict  competing 
vegetation. 

(iii)  Existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
railroads,  airports,  other  paved  areas, 
lawns,  and  other  urban  landscaped 
areas,  do  not  contain  one  or  more  of  the 
primary  constituent  elements.  Federal 


actions  limited  to  those  areas,  therefore, 
would  not  trigger  a  consultation  under 
section  7  of  the  Act  unless  they  may 
affect  the  species  and/or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

(3)  Critical  Habitat  Map  Units. 

(i)  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 
quadrangles,  and  proposed  critical 
habitat  imits  were  then  mapped  using 
Universal  Transverse  Mercator  (UTM) 
coordinates. 

(ii)  Critical  Habitat  Map  Units — Index 
Map  Follows: 
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Fresno  County 


Tulare  County 


'^1 


Untt2 
Min«HW 


Untt3 
WMt«Riv«r 


Kern  County 


Index  Map  of  Critical  Habitat 
Proposed  for  the  Keek's  Checkermallow 


N 


(4)  Map  Unit  1:  Piedra  Unit,  Fresno 
County,  California 

(i)  From  USGS  1:24.000  quadrangle 
maps  Piedra,  and  Pine  Flat  Dam, 
California;  land  bounded  by  the 
following  UTMll  NAD83  coordinates 


(E,N):  288300,  4074700;  288200, 
4074700; 287700. 4074900; 287000, 
4075600; 287400,  4076100;  287500. 
4076300; 287500. 4076700; 287800. 
4077000; 288000. 4077100; 288400. 
4076900; 288400, 4076600;  288500, 


4076300; 288300, 4075800;  288200, 
4075700; 288300,  4075300;  288200, 
4075100; 288100,  4075100;  288000, 
4075000; 288300, 4075000;  288300, 
4074700. 

(ii)  Map  Unit  1  Map  Follows: 
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Unit  1  (Piedra) 
Critical  Habitat    q 
Proposed  for  the 
Keek's  Checkermallow 


0.25       0.5 


(5)  Map  Unit  2:  Mine  Hill  Unit,  Tulare 
jCounty,  California 

!    (i)  From  USGS  1:24,000  quadrangle 
jSuccess  Dam,  California;  land  bounded 
by  the  following  UTMll  NAD83 


coordinates  (E,N):  326600,  3988600; 
326500, 3988600;  326200,  3988900; 
326100,  3989100;  326200,  3989200; 
326200, 3989300;  326300,  3989400; 
326500, 3989400; 326500,  3989500; 


Miles   N 


326700, 3989600;  327300,  3989600; 
327400, 3989500;  327400,  3989300; 
327200, 3989000;  327100,  3988900; 
326700, 3988700:  326600,  3988600. 

(ii)  Map  Unit  2  Map  Follows: 
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■-'/Ave.  138    \ 


Unit  2  (Mine  Hill) 

Critical  Habitat 

Proposed  for  the    " 

Keek's  Checltemnallow 


Miles 


0.25      0.5 


w<^, 


(6)  Map  Unit  3:  White  River  Unit,  Tulare  3963600;  334100.  3963800;  333900, 

County,  California  3964100;  333900.  3964200;  333800, 

(i)  From  USGS  1:24,000  quadrangle  3964500;  333800,  3964700;  334000, 

maps  White  River.  California;  land  3964800;  334400.  3964500;  334500, 

bounded  by  the  following  UTMll  3964500;  334700,  3964600;  334900, 

NAD83  coordinates  (E,N):  334800,  3964800;  335100,  3964800;  335300, 


3964900;  335400.  3964700;  335300, 
3964600;  335300, 3964500;  335400, 
3964400;  335500,  3964400;  335500, 
3964100;  335200, 3963800;  334800, 
3963600. 

(ii)  Map  Unit  3  Map  Follows: 
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Unit  3  (White  River) 

Critical  Habitat 

Proposed  for  the 

Keek's  Checkermallow 


0.25     0.5 


Dated:  June  13,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  02-15430  Filed  6-18-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Community  Outreach  and  Assistance 
to  Women,  Limited  Resource  and 
Other  Traditionally  Under  Served 
Farmers  and  Ranchers  Program 

agency:  Federal  Crop  Insurance 
Corporation,  Risk  Management  Agency 
(RMA),  USDA. 

ACTION:  Notice  of  Funds  Availability 
(NOFA)  and  request  for  Applications 
(RFA)  for  outreach  and  assistance  to 
women,  limited  resource,  socially 
disadvantaged  and  other  traditionally 
imder  served  farmers  and  ranchers  and 
request  for  comments. 

SUMMARY:  In  accordance  with  section 
506(1)  of  the  Federal  Crop  Insurance  Act 
(Act)  (7  U.S.C.  1506(1))  and  section  192 
of  the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (Pub.  L.  104- 
127),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  announces  the 
availability  of  approximately  $1  million 
in  fiscal  year  (FY)  2002  for  cooperative 
agreements  that  will  be  used  to  provide 
outreach  and  assistance  to  imder-served 
agricultural  producers  such  as  women, 
limited  resource,  socially  disadvantaged 
and  other  traditionally  under-served 
fanners  and  ranchers  (under-served 
agricultural  producers).  Funding  will  be 
provided  to  qualified  community  based 
organizations,  educational  institutions, 
other  non  profit  organizations  and  other 
entities  to  identify  and  implement 
unique  and  innovative  outreach  projects 
for  providing  these  under-served 
agricultural  producers  with  the 
knowledge,  skills,  and  tools  necessary  to 
make  informed  risk  management 
decisions  for  their  operations  in  areas 
including,  but  not  limited  to  crop 
insurance  and  other  riskjnanagement 
tools,  marketing  strategies,  managing 
himian  resources,  legal  and  labor. 
Closing  Dates:  The  deadline  for 
submission  of  all  Applications  for  the 


fiscal  year  (FY  2002)  grant  cycle  is  5 
p.m.  EDT  on  July  19,  2002. 

Applications  received  after  the 
deadline  will  not  be  considered  for 
funding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Applicants  and  other  interested  parties 
are  encouraged  to  contact:  Marie 
Buchanan,  National  Outreach  Program 
Manager.  Telephone  (202)  690-2686, 
Email:  Marie.Buchanan@usda.gov. 
David  Wiggins,  Raleigh  Regional  Office, 
Telephone  (919)  875-4880,  or  Alesia 
Swan,  Davis  Regional  Office,  Telephone 
(530)  792-5875.  You  may  also  obtain 
additional  information  regarding  this 
announcement  from  the  RMA  web  site 
at  www.nna.usda.gov. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section  3507  (j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501),  the  information 
collection  or  recordkeeping 
requirements  included  in  the  notice 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  Please  send  your  written 
comments  to  Clearance  Officer,  OCIO, 
USDA,  room  404-W,  14th  Street  and 
Independence  Avenue  S.W., 
Washington,  DC.  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

We  are  soliciting  comments  from  the 
public  conunent  concerning  our 
proposed  information  collection  and 
recordkeeping  requirements.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(2)  Evaluate  the  acciuacy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  (such  as  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  responses). 


Title:  Community  Outreach  and 
Assistance  to  Women,  Limited  Resource 
and  Other  Traditionally  under  Served 
Farmers  and  Ranchers. 

Abstract:  Pursuant  to  Section  506(1)  of 
the  Federal  Crop  Insurance  Act  (Ac)  (7 
U.S.C.  1506(1))  and  section  192  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (Pub.  L.  104-127), 
the  Federal  Crop  Insurance  Corporation 
(FCIC)  aimounces  the  availability  of 
approximately  $1  million  in  fiscal  year 
(FY)  2002  for  cooperative  agreements 
that  will  be  used  to  provide  outreach 
and  assistance  to  under-served 
agricultiu^l  producers  such  as  women, 
limited  resource,  socially  disadvantaged 
and  other  traditionally  under  served 
farmers  and  ranchers  (under-served 
agricultural  producers).  Funding  will  be 
provided  to  qualified  community  based 
organizations,  educational  institutions, 
non  profit  and  cooperative 
organizations,  and  other  non  profit 
entities  to  identify  and  implement 
unique  and  innovative  outreach  projects 
for  providing  under-served  agricultural 
producers  with  the  knowledge,  skills 
and  tools  necessary  to  make  informed 
risk  nianagement  decisions  for  their 
operations  in  areas  including,  but  not 
limited  to  crop  insurance  and  other  risk 
management  tools,  marketing  strategies, 
managing  human  resources,  legal  and 
labor.  To  apply  for  funding,  RMA  is 
requesting  interested  applicants  to 
submit  Applications,  which  will 
include,  a  1-page  Summary  of  Proposed 
Project,  a  Project  Narrative  and  OMB 
grant  forms. 

Purpose:  The  requested  information 
will  be  used  to  review  and  evaluate 
applications  for  outreach  and  assistance 
to  under  served  agricultural  producers, 
based  on  the  criteria  identified  in  the 
Notice. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average:  6 
hours  per  response  for  new  applications 
and  4  hours  for  renewal  applications. 
This  is  a  one-time  collection  of  this 
information. 

Respondents/Affected  Entities: 
educational  institutions,  community 
based  and  cooperative  organizations, 
and  non-profit  organizations. 

Estimated  annual  number  of 
respondents:  25  applicants  (15  new  and 
10  Renewal). 

Estimated  annual  number  of 
responses  per  respondent:  1  response 
per  respondent. 
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Estimated  annual  number  of 
responses:  25  total  aimual  responses. 

Estimated  total  annual  burden  on 
respondents:  6  hours  (new)  and  4  hours 
(Renewal). 

Recordkeeping  Requirements:  3  yrs. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will    • 
also  become  a  matter  of  public  record. 
I     Copies  of  this  information  collection 
can  be  obtained  fi-om:  Clearance  Officer, 
OCIO,  USDA,  room  404-W,  14th  Street 
and  Independence  Avenue  S.W., 
Washington,  DC.  20250. 
SUPPLEMENTARY  INFORMATION: 

Authority 

Section  506(1)  of  the  Federal  Crop 
Insurance  Act  (Act)  (7  U.S.C.  1506(1)) 
and  section  192  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (Public  Law  104-127). 

Eligibility  Criteria 

Applicants  are  encouraged  to  form 
partnerships  with  other  entities  that 
complement,  enhance  and/or  increase 
the  effectiveness  and  efficiency  of  the 
proposed  project.  Proposals  may  be 
submitted  by:  1890  Land  Grant  Colleges  . 
and  Universities,  Indian  tribal 
community  colleges  and  Alaska  native 
cooperative  colleges,  Hispanic  serving 
post-secondary  educational  institutions, 
and  other  post-secondary  educational 
.institutions  with  demonstrated 
experience  in  serving  women,  limited 
resource,  socially  disadvantaged,  and 
other  traditionally  under  served  farmers 
and  ranchers,  and  Community-based 
and  cooperative  organizations  with 
demonstrated  experience  in  providing 
assistance  and  other  agricultiually 
related  services,  which  can  provide 
documentary  evidence  of  its  past 
experience  in  working  with  under- 
served  agricultural  producers. 

Program  Application  Materials 

This  Application  Kit  is  available  at 
the  RMA  web  site  at  http:// 
vtrww.rma.usda.gov.  If  you  do  not  have 
access  to  the  web  page  or  have  trouble 
downloading  material  and  would  like  a 
hardcopy,  you  may  contact:  Marie 
Buchanan,  Risk  Management  Agency, 
Washington,  DC  (202)  690-2686.  David 
Wiggins,  Risk  Msmagement  Agency, 
Raleigh  Regional  Office  Telephone: 
(919)875-4880  or  Alesia  Swan.  Davis 
Regional  Office  telephone:  (530)  792- 
5875. 

Purpose  of  Program 

Proposals  are  requested  for  outreach 
projects  to  provide  information  and 
assistance  to  imder-served  agricultural 
producers. 


The  piupose  of  RMA's  Commimity 
Outreach  Cooperative  Agreement 
Program  is  to  fund  unique  and 
innovative  projects  that  contribute  to: 

a.  Improving  the  economic  viability  of 
under-served  agricultural  producers; 

b.  Educating  under-served  agricultural 
producers  on  the  availability  and  use  of 
crop  insurance  products  and  other  risk 
management  tools  to  manage 
production,  marketing  hiunan  resources, 
labor  and  legal  risks  associated  with 
farming; 

c.  Improving  the  delivery  of  insurance 
products  and  other  risk  management 
tools  and  services  to  under-served 
agricultural  producers; 

d.  Increasing  the  use  of  crop 
insurance  and  other  risk  management 
tools; 

e.  Identifying  and  addressing  barriers 
encountered  by  the  target  audience;  and 

f.  Providing  program  information  and 
technical  assistance  on  the  availability 
and  use  of  risk  management  tools. 

Funding  Availability 

The  amount  of  funds  available  in  FY 
2002  for  support  of  cooperative 
agreement  awards  under  this  program  is 
approximately  $1,000,000.  There  is  no 
commitment  by  USDA/RMA  to  fund 
any  particular  project  or  to  make  a 
specific  number  of  awards.  Applicants 
awarded  a  cooperative  agreement  for  an 
amount  that  is  less  than  the  amoimt 
requested  will  be  required  to  modify 
their  application  to  conform  to  the 
reduced  amount  before  execution  of  the 
grant.  This  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  under  Number  10.450. 

Funding  Instrument 

The  funding  instrument  will  be  a 
cooperative  agreement.  The  terms  of  the 
agreement  can  vary  from  12  to  18 
months.  No  maximimi  or  minimum 
funding  levels  has  been  established  for 
individual  projects. 

Funding  Restrictions 

Cooperative  agreement  funds  may  not 
be  used  to: 

1.  Plan,  repair,  rehabilitate,  acquire,  or 
construct  a  building  or  facility  including 
a  processing  facility; 

2.  To  purchase,  rent,  or  install  fixed 
equipment; 

3.  Repair  or  maintain  privately  owned 
vehicles; 

4.  Pay  for  the  preparation  of  the  grant 
application; 

5.  Fund  political  activities; 

6.  Pay  costs  incurred  prior  to 
receiving  this  grant; 

7.  Fund  any  activities  prohibited  in  7 
CFR  Parts  3015  and  3019,  as  ^plicable. 

Section  708  of  the  Agriculture.  Rural 
Development,  Food  and  Drug 


Administration,  and  Related  Agencies 
Appropriations  Act,  2001.  Public  Law 
106-387,  limits  indirect  costs  under 
cooperative  agreements  between  USDA 
and  non-profit  institutions,  including 
institutions  of  higher  education,  to  ten 
percent  of  the  total  direct  costs  of  the 
agreement.  Section  708  authorizes  an 
exception  to  the  ten  percent  limit  for 
institutions  that  compute  indirect  cost 
rates  on  a  similar  basis  for  all  agencies 
for  which  the  Act  makes  appropriations. 
If  requested,  indirect  costs  must  be 
justified  and  may  not  exceed  the  ten 
percent  limitation  or  the  current  rate 
negotiated  with  the  cognizant  Federal 
negotiating  agency.  Applications  from 
colleges  and  universities  must  provide  a 
statement  in  the  budget  narrative 
verifying  that  the  indirect  costs 
requested  are  in  accordance  with 
institutional  policies. 

Substantial  Federal  Involvement 

The  Federal  awarding  agency  must  be 
substantially  involved  in  the  project  to 
enter  into  a  cooperative  agreement  to 
provide  assistance.  Therefore, 
applications  should  include  the  work  to 
be  done  by  RMA  to  fulfill  this 
requirement. 

Matching  Requirements 

There  is  no  requirement  for  grant 
recipients  to  provide  matching  funds 
imder  this  program. 

Applications  Considered  for  Funding 

Applicants  must  specify  whether  their 
application  is  a  new,  renewal,  or 
resubmitted  application,  and  provide 
the  required  information  in  accordance 
with  the  following: 

New  Applications 

This  is  a  project  application  that  has 
not  been  preciously  submitted  to  the 
RMA  Outreach  Program.  All  new 
applications  will  be  reviewed 
competitively  using  the  selection 
process  and  evaluation  criteria 
described  in  this  NOFA. 

Renewal  Applications 

This  is  a  project  proposal  that 
requests  additional  funding  for  a  project 
beyond  the  period  that  was  approved  in 
an  original  or  amended  award. 
Applications  for  renewed  funding  must 
contain  the  same  information  as 
required  for  new  applications,  and 
additionally  must  contain  a  Progress 
Report.  Renewal  applications  must  be 
received  by  the  relevant  due  dates,  will 
be  evaluated  in  competition  with  other 
pending  applications,  and  will  be 
reviewed  according  to  the  same 
evaluation  criteria  as  new  applications. 
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Resubmitted  Applications 

This  is  a  proposal  that  was  previously 
submitted  to  the  RMA  outreach  office, 
but  was  not  funded.  Resubmitted 
proposals  must  be  reviewed  by  the 
relevant  due  dates,  will  be  evaluated  in 
competition  with  other  pending 
applications,  and  will  be  reviewed 
according  to  the  same  evaluation  criteria 
as  new  applications. 

Proposals  Format  and  Content 

Use  the  following  guidelines  to 
prepare  and  submit  an  application 
package.  Each  proposal  must  contain 
the  following  elements  in  the  order 
indicated.  Proper  preparation  of 
applications  will  assist  reviewers  in 
evaluating  the  merits  of  each 
application  in  a  systematic,  consistent 
fashion. 

a.  Prepare  the  application  on  one  side 
of  the  page  using  standard  size  (8V2"  x 
11")  white  paper,  one-inch  margins, 
typed  or  word  processed  using  no  type 
smaller  than  12  point  font,  and  single  or 
double  spaced.  Use  an  easily  readable 
font  fece.  (e.g.  Times  New  Roman  or 
Courier). 

b.  Number  each  page  of  the 
application  sequentially,  starting  with 
the  Project  Narrative,  including  the 
budget  pages,  required  forms,  and  any 
appendices. 

c.  Staple  the  application  in  the  upper 
left-hand  comer.  Do  not  bind.  An 
original  and  4  copies  (5  total)  must  be 
submitted  in  one  package,  along  with 
five  additional  copies  of  the  "Project 
Summary"  as  a  separate  attachment. 

d.  Include  original  iUustrations 
(photographs,  color  prints,  etc.)  in  all 
copies  of  the  application  to  prevent  loss 
of  meaning  through  poor  quality 
reproduction. 

1.  Proposal  Cover  Page 

Each  copy  of  the  application  must 
contain  a  "Proposal  Cover  Page,"  which 
provides  the  title  of  the  proposal,  and 
the  name,  address,  telephone  and  fax 
numbers  of  applicant  and  proposing 
project  director.  The  original  must 
contain  the  pen-and-ink  signatures  of 
the  proposing  project  director  and  the 
authorized  organizational  representative 
(AOR),  who  is  the  individual  who 
possesses  the  necessary  authority  to 
commit  the  organization's  time  and 
other  relevant  resources  to  the  project. 

2.  Table  of  Contents 

For  consistency  and  ease  in  locating 
information,  each  application  must 
contain  a  detailed  Table  of  Contents 
immediately  following  the  proposal 
cover  page.  The  Table  of  Contents 
should  contain  page  numbers  for  each 
section  of  the  application.  Page 


numbering  should  begin  with  the  first 
page  of  the  Project  Narrative. 

3.  Project  Summary 

The  application  must  contain  a 
concise  project  summary.  The  summary 
should  not  exceed  2  pages  in  length. 
The  summary  should  be  a  self- 
contained,  specific  description  of  the 
activity  to  be  undertaken  and  should 
focus  on  overall  project  goals  and 
supporting  objectives;  plans  to 
accomplish  the  project  goals;  and 
relevance  of  the  project  to  the  goals  of 
RMA's  outreach  program. 

4.  Project  Narrative 

The  Narrative  should  not  exceed  15 
pages  of  written  text  and  up  to  five 
additional  pages  for  figures  and  tables, 
and  should  contain  the  following 
components: 

a.  Introduction:  A  clear  statement  of 
the  goals,  supporting  objectives,  and 
proposed  outcomes  of  the  project. 

b.  Background  and  Existing  Situation: 
Provide  a  detailed  description  of  the 
circumstances  giving  rise  to  the  need  for 
the  proposed  activity  to  outreach  and 
assist  under-served  agricultiiral 
producers. 

c.  Objectives:  The  objectives  should 
be  clear,  complete  and  logically 
arranged.  The  statements  should  detail 
the  major  steps  necessary  to  develop  the 
plan  with  specific  milestones  and 
planned  accomplishments.  The 
objectives  should  contain  details  of  how 
the  accomplishments  will  advance  the 
goal  of  providing  under-served 
agricultural  producers  with  the 
knowledge,  skills  and  tools  necessary  to 
make  informed  risk  management 
decisions  for  their  operations  regarding 
to  achieve  economic  viability. 

d.  Procedures:  Describe  the  steps 
necessary  to  implement  the  proposed 
one-year  plan  including  the  methods  or 
plan  of  action  to  attain  the  stated 
objectives. 

e.  Evaluation:  Describe  the  evaluation 
plan  for  the  proposed  activity,  including 
impact  factors  and  indicators  of 
effectiveness  and  efficiency  in 
accomplishing  objectives. 

5.  Scope  of  Program 

All  proposals  must  contain  explicit 
information  indicating  how  results  from 
the  project  will  be  measured,  evaluated, 
and  reported.  The  indicators  used  to 
measure  results  of  the  project  should  be 
clear  and  objective  and  focus  on  the 
anticipated  impacts  on  under-served 
agriciiltural  producers. 

6.  Program  Delivery 

Proposals  should  identify  unique  and 
innovative  initiatives  and  will  include 


the  use  of  strong  organizational  skills  to 
reach  imder-served  agricultural 
producers.  Proposals  should  show  how 
public  or  private  sector  (or  both) 
delivery  points  wovdd  be  used  to  reach 
under-served  agricultiiral  producers. 

7.  Collaborative  Arrangements 

If  the  nature  of  the  proposed  project 
requires  collaboration  or  sub-contractual 
arrangements  with  other  entities,  the 
applicant  must  identify  the  collaborator 
or  sub-contractor  and  provide  a  full 
explanation  of  the  nature  of  the 
relationship. 

The  proposal  must  also  contain  in 
detail  the  collaborative  duties  and 
responsibilities  of  RMA  in  the 
development  and  delivery  of  the 
proposed  project. 

8.  Budget 

A  budget  and  a  detailed  narrative  in 
support  of  the  budget  are  required  for 
the  overall  project  period.  Show  all 
funding  sources  and  itemized  costs  for 
the  line  items  contained  on  the  budget, 
form  (SF-424A).  Fimds  may  be 
requested  under  any  of  the  line  items 
listed,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
identified  as  necessary  for  successful 
conduct  of  the  proposed  project,  is 
allowable  under  the  authorizing 
legislation  and  the  applicable  Federal 
cost  principles,  and  is  not  prohibited 
imder  any  applicable  Federal  statute. 
Salaries  of  project  personnel  who  will 
be  working  on  the  project  should  be 
requested  in  proportion  to  the  effort  that 
they  will  devote  to  the  project. 

9.  Personnel 

Simimarize  the  relevant  experience  of 
key  project  personnel  that  will  enable 
them  to  successfully  complete  the 
project.  Include  a  brief  ciirriculum  vitae, 
which  provides  enough  information  for 
proposal  reviewers  to  make  an  informed 
judgment  regarding  capabilities  and 
experience. 

10.  Current  and  Pending  Support 

All  proposals  must  list  any  other 
current  public  or  private  support  to 
which  key  personnel  identified  in  the 
proposal  have  committed  portions  of 
their  time,  whether  or  not  salary  support 
for  such  persons  involved  is  included  in 
the  budget.  Analogous  information  must 
be  provided  for  any  pending  proposals 
that  are  being  considered  by,  or  that  will 
be  submitted  in  the  near  futiue  to,  other 
USD  A  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  for  this  program. 
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Submission  of  Proposal 

1.  When  and  Where  to  Submit 

Full  proposals  must  be  received  by 
close  of  business  July  19,  2002. 
Proposals  sent  by  First  Class  mail  must 
be  sent  to  the  following  address:  U.S. 
Department  of  Agriculture,  Risk 
Management  Agency,  Civil  Rights  and 
Community  Outreach  AG.  Stop  0801, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250. 

Hand-delivered  proposals  and  those 
delivered  by  overnight  express  mail  or 
courier  service  should  be  brought  to  the 
following  address:  U.S.  Department  of 
Agriculture,  Risk  Management  Agency, 
Civil  Rights  and  Community  Outreach, 
Room  3053, 1400  Independence  Ave, 
SW,  Washington,  DC  20250. 

2.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  and  will 
contciin  an  identifying  proposal  nimiber. 
Once  a  proposal  has  been  assigned  an 
identification  number,  the  number 
should  be  referred  to  in  future 
correspondence.  If  the  applicant  does 
not  receive  an  acknowledgment  within 
60  days  of  the  submission  deadline, 
please  contact  the  program  contact. 
Once  the  application  has  been  assigned 
an  application  number,  please  cite  that 
number  on  all  future  correspondence. 

Methods  for  Evaluating  and  Ranking 
Applications 

Proposals  that  meet  the  deadlines  and 
are  in  conformance  with  all 
administrative  requirements  outlined  in 
this  NOFA  will  be  evaluated  by  a  panel 
of  technical  experts  appointed  by  RMA. 
Applications  will  be  evaluated 
competitively  and  points  awarded  as 
specified  in  the  Evaluation  Criteria  and 
Weights  section.  After  assigning  points 
upon  those  criteria,  applications  will  be 
listed  in  initial  rank  order  and 
presented,  along  with  funding  level 
recommendations,  to  the  Administrator 
of  RMA,  who  will  make  the  final 
decision  on  awarding  of  a  cooperative 
agreement.  Applications  will  then  be 
funded  in  final  rank  order  until  all 
available  funds  have  been  expended. 
Applicants  must  score  50  points  or  more 
diuing  the  first  round  to  be  considered 
for  funding.  Unused  remaining  funds 
from  the  first  roimd  of  competition  will 
be  allocated  to  the  second  round  of 
competition.  Unless  the  applicant 
withdraws  their  proposal,  eligible,  but 
unfunded,  proposals  from  the  first 
competition  will  be  considered  in  the 
second  competition,  with  or  without  a 
revision  by  the  applicant.  Applications 
will  be  rated  and  ranked  based  on  the 


evaluation  criteria  and  weights  listed 
below. 

Evaluation  Criteria  and  Weights 

Prior  to  technical  evaluation,  each 
proposal  will  be  reviewed  to  determine 
compliance  with  all  requirements  stated 
in  this  NOFA.  Submissions  that  do  not 
fall  within  the  guidelines  as  stated  in 
the  NOFA  will  be  eliminated  from  the 
competition  and  will  be  returned  to  the 
applicant.  After  this  initial  screening, 
RMA  will  use  the  following  criteria  to 
rate  and  rank  proposals  received  in 
response  to  RMA's  request  for 
submission  of  full  proposals.  Failure  to 
address  any  of  the  following  criteria  will 
disqualify  the  proposal. 

Innovative  Approach    Points  30 

Degree  to  which  the  proposal  reflects 
innovative  strategies  for  reaching  under- 
served  agricultural  producers  and 
achieving  the  project  objectives. 
Recipient  must  demonstrate  that  they 
have  developed  an  innovative  approach 
that  can  be  used  by  other  organizations 
as  a  model.  To  be  considered 
innovative,  the  approach  must  propose 
an  easily  replicated  new  or  useful 
service  or  method  or  providing  service 
to  recipients  that  builds  their  capacity 
for  economic  viability.  Applications  that 
demonstrate  the  greatest:  (1)  Ease  of 
replication  (2)  uniqueness  of  proposal; 
and  (3)  financial  return  to  under-served 
agricultural  producers  will  receive  the 
highest  score. 

Institutional  Commitment  and 
Resources    Points  20 

The  degree  to  which  the  institution  or 
organization  is  committed  to  the  project 
and  experience,  qualifications, 
competence  and  availability  of 
personnel  and  resources  to  direct  and 
carry  out  the  project.  Applications 
demonstrating  the  greatest  conmiitment 
and  quality  of  personnel  will  receive  the 
highest  score. 

Overall  Quality  of  the  Proposal    Points 
10 

The  degree  to  which  the  proposal 
complies  with  the  requirements  in  this 
NOFA  and  is  of  high  quality. 
Applications  that  demonstrate  the 
greatest:  (1)  Adherence  to  instructions; 

(2)  accuracy  and  completeness  of  forms; 

(3)  clarity  and  organization  of  ideas;  (4) 
thoroughness  and  sufficiency  of  detail 
in  the  budget  narrative;  (5)  specificity  of 
allocations  between  targeted 
populations  of  under-served  producers 
if  the  proposal  addresses  more  than  one 
population;  and  (6)  completeness  of  the 
curriculum  vitae  for  all  key  personnel 
associated  with  the  project  will  receive 
the  highest  score. 


Feasibility  and  Policy  Consistency 
Points  20 

The  degree  to  which  the  proposal 
describes  its  objectives  and  evidences  a 
high  level  of  feasibility  and  consistency 
with  the  USDA/RMA  policy  and 
mission.  This  criterion  relates  to  the 
adequacy  and  soundness  of  the 
proposed  approach  to  the  solution  of  the 
problem  and  evaluates  the  plan  of 
operation,  timetable,  evaluation  and 
dissemination  plans.  Applications  that 
demonstrate  the  most  sound  and 
feasible  projects  will  receive  the  highest 
score. 

Number  of  Target  Audience  Served  and 
Collaboration    Points  20 

The  degree  to  which  the  proposals 
reflect  partnerships  and  collaborative 
initiatives  with  other  agencies  or 
organizations  tc  enhance  the  quality  and 
effectiveness  of  the  program. 
Applications  that  serve  the  greatest 
variety  and  number  of  under-served 
agricultural  producers  will  receive  the 
highest  score. 

Diversity    Points  20 

Applicant  must  identify  the 
geographic  areas  to  be  served.  After 
applications  have  been  evaluated  and 
awarded  points  under  the  first  five 
criteria.  Applications  that  promote  the 
broadest  geographic  diversity  will 
receive  the  highest  score. 

Award  Process 

The  awarding  official  reserves  the 
right  to  make  awards  to  ensure  the 
variety  among  successful  applicants  and 
the  nature  of  the  projects  funded  in 
order  to  accomplish  the  program 
objectives.  The  awarding  official  also 
reserves  the  right  to  negotiate  with 
applicants  recommended  for  funding 
regarding  project  revisions  (e.g., 
reductions  in  scope  of  work),  funding 
level,  or  period  of  support  prior  to  an 
award,  based  on  the  amount  of 
resources  available  to  achieve  the  broad 
program  objectives.  Revisions  to 
proposals  recommended  for  funding 
may  not  increase  the  proposed  scope  of 
funding  for  a  project  or  otherwise 
iindermine  or  circumvent  the 
competitive  nature  of  the  award  process. 
The  final  decision  to  award  is  at  the 
discretion  of  the  awarding  official.  The 
awarding  official  shall  consider  the 
technical  review  panel's  comments  and 
reconunendations  and  any  other 
pertinent  information  before  making  a 
final  decision.  After  a  decision 
regarding  funding  is  made,  RMA  and 
the  awardees  will  enter  into  a 
cooperative  agreement.  The  awarding 
official  will  notify  the  awardees  of 
approval  and  inform  it  of  the  necessary 
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documents.  Once  all  award  decisions 
are  made,  RMA  will  notify  all 
imsuccessful  applicants  that  their 
proposals  did  not  receive  an  award. 

0MB  Required  Forms — Please  Submit 
With  Your  Application 


1 .  Application  for  Federal  Assist- 
ance. 

2.  Budget  Infomiation — Non  con- 
stnjction  Programs. 

3.  Assurances-Non-Construction 
Programs. 

4.  Certification  Regarding  Debar- 
ment, Suspension  and  Other 
Responsibility  Matters  (Pri- 
mary Covered  Transactions). 

5.  Certification  Regarding  Drug- 
Free  Worttplace  Requirements 
(Grants)  Altemative  l-For 
Grantees  Other  than  Individ- 
uals. 

6.  Certifications  Regarding  Drug- 
Free  Workplace  Requirements 
(Grants)  AJtemative  II — For 
Grantees  who  are  individuals. 

7.  Certifications  Regarding  Lob- 
bying— Contracts,  Grants, 
Loans  and  Cooperative  Agree- 
ments. 

8.  tsJotice  to  Applicants — Certifi- 
cation/Disclosure Require- 
ments Related  to  Lobbying. 


Forms 


SF-^24 
SF-424A 
SF  424^6 
AD-1047 

AD-1049 
AD-1050 


Signed  in  Washington,  D.C.  on  Jime  12, 
2002. 

Ross  J.  Davidson,  Jr., 
Manager,  Federal  Crop  Insurance 
Corporation. 

.  [FR  Doc.  02-15383  Filed  6-18-02;  8:45  am] 
BIUMQ  COOe  3410-08-P 

DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Arapaho  National  Recreation  Area 
Forest  Healtti  Project  EIS — Arapaho 
and  Roosevelt  National  Forests  and 
Pawnee  National  Grassland 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  take  pre- 
suppression  measures  on  a  moimtain 
pine  beetle  infestation  of  stands  of 
lodgepole  pine,  and  to  address  overall 
forest  health  issues  in  high-risk  areas, 
within  the  Arapaho  National  Recreation 
Area  (ANRA),  and  adjacent  to  Rocky 
Mountain  National  Park,  in  Grand 
County,  Colorado  {Township  2N  &  3N, 
Range  75W  &  76W).  The  purpose  of  the 
proposal  is  to  moderate  the  mountain 


pine  beetle  infestation,  to  reduce  fuels 
buildup,  to  foster  a  healthy,  diverse 
forest  through  vegetation  management, 
and  to  preserve  the  outstanding  scenic 
values  of  the  area.  If  implemented,  the 
Forest  Service  will  improve  the  overall 
forest  health  and  condition  of  the  ANRA 
through  forest  management  activities  in 
the  following  key  areas:  (1)  Developed 
recreation  sites,  (2)  Main  scenic 
corridors  and  viewsheds,  (3)  Adjacent  to 
private  property  to  complement 
treatment  efforts  on  private  lands,  and 
(4)  Other  areas  adjacent  to  or  within  the 
ANRA  in  which  the  condition  of 
forested  areas  is  declining. 
DATES:  Conunents  concerning  the  scope 
of  the  analysis  should  be  received  on  or 
before  July  19,  2002.  See 
SUPPLEMENTARY  INFORMATION  section  for 
public  meeting  dates. 
ADDRESSES:  Send  written  comments  to 
James  S.  Bedwell,  Forest  Supervisor, 
Arapaho  and  Roosevelt  National  Forests 
and  Pawnee  National  Grassland,  240 
West  Prospect  Road,  Fort  Collins,  CO 
80524.  Electronic  mail  may  be  sent  to 
rcaissie@fs.fed.us.  See  SUPPLEMENTARY 
INFORMATION  section  for  additional 
information  about  electronic  filing  and 
public  meeting  addresses. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Caissie,  EIS  Team  Leader,  (970)  494- 
2715. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  to  treat  vegetation 
within  and  adjacent  to  the  Arapaho 
National  Recreation  Area  (ANRA)  to 
suppress  a  mountain  pine  beetle 
infestation,  reduce  fuels  buildup,  and 
improve  the  overall  forest  health  of  the 
area.  The  ANRA  is  a  congressionally 
designated  area  on  the  Sulphur  Ranger 
District  of  the  Arapaho  and  Roosevelt 
National  Forests  and  Pawnee  National 
Grassland  managed  primarily  or 
recreation  and  public  enjoyment.  Over 
1.5  million  people  visit  the  ANRA 
annually.  The  area  is  characterized  by  5 
major  reservoirs  surrounded  by  forested, 
mountainous  terrain  and  includes 
twenty-two  heavily  used  developed 
recreation  sites.  Much  of  the  ANRA  is 
adjacent  to  Rocky  Mountain  Naitonal 
Park  or  the  Indian  Peaks  Wilderness.  A 
portion  of  the  ANRA  is  the  Indian  Peaks 
Adjacent  Area  B  Inventoried  Roadless 
Area  (IRA),  and,  although  no  permanent 
roads  are  proposed  to  be  constructed 
within  the  IRA  some  of  the  vegetation 
treatments  are  proposed  for  the  IRA. 
The  forested  land  base  within  the 
ANRA  is  dominated  by  lodgepole  pine. 
A  key  component  of  managing  the 
ANRA  is  retention  of  mature  forest 
vegetation  for  scenic  and  aesthetic 
values.  Over  the  last  several  years  Grand 
County  has  sustained  heavy  lodgepole 


pine  mortality  in  mature  forested  areas 
due  to  an  epidemic  mountain  pine 
beetle  population.  One  of  the  epicenters 
of  the  epidemic  is  the  ANEA  and 
adjacent  private  lands.  Mortality  within 
lodgepole  pine  stands  is  likely  to 
continue  if  pre-suppression  activities  do 
not  take  place.  The  resulting  loss  of 
forest  cover  will  adversely  affect  public 
recreation  and  enjoyment  within  the 
ANRA.  Additionally,  both  standing  and 
down  dead  trees  contribute  to  fuel 
accimiulation  and  increase  the  potential 
for  wildfire. 

Many  private  landowners  have    * 
expressed  concern  about  the  beetle 
infestation.  In  efforts  to  suppress  the 
beeUe  infestation  some  of  these 
landowners  have  treated  lodgepole 
stands  on  their  properties,  through 
logging  activities,  and  have  requested 
that  the  Forest  Service  treat  adjacent 
NFS  lands  to  suppress  the  insect 
population  and  reduce  the  fuels  hazard. 

The  beetle  infestation  is  widespread 
in  the  ANRA,  leading  to  poor  health  and 
condition  of  forested  areas.  There  is  a 
need  to  address  overall  health  issues  in 
high-risk  areas  of  the  ANRA.  The 
purpose  of  this  project  is  to  foster  a 
healthy,  diverse  forest  through 
vegetation  management,  and  for  critical 
resource  restoration  and  protection.  The 
results  and  benefit  of  such  management 
would: 

•  Reduce  lodgepole  pine 
susceptibility  to  insect  attack. 

•  Maintain  insect  populations  at 
endemic  levels,  rather  than  epidemic 
levels. 

•  Conserve  and  perpetuate  forest 
vegetation. 

•  Reduce  the  heavy  accumulation  of 
forest  fuels. 

•  Complement  treatment  efforts  on 
adjacent  private  lands. 

•  Improve  overall  health,  scenic 
quality,  and  condition  of  forested  areas. 

•  Reduce  the  threat  of  catastrophic 
wildfire  in  high  value  recreation  areas 
and  high  population  density  areas. 

Decisions  To  Be  Made 

The  Forest  Service  has  several 
decisions  to  make:  Whether  to  treat  the 
vegetation  within  the  ANRA  to  suppress 
the  mountain  pine  beetle  and  reduce  the 
potential  fuels  buildup;  where  within 
the  ANRA  to  do  the  treatments;  and 
what  treatments  would  best  meet  the 
purpose  and  accomplish  the  goals  of  the 
project. 

The  Forest  Service  propqses  to 
improve  overall  forest  health  and 
condition  through  forest  management 
activities  in  the  following  key  areas  in 
and  around  the  ANRA: 

•  Developed  recreation  sites. 
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•  Main  scenic  corridors  and 
viewsheds. 

•  Adjacent  to  private  property  to 
complement  treatment  efforts  on  private 
lands. 

•  Other  areas  adjacent  to  or  within 
the  ANRA  in  which  the  condition  of 
forested  areas  is  declining.  In  some 
cases  temporary  right-of-way  easements 
through  private  lands  will  be  acquired 
to  reach  National  Forest  System  lands. 

Treatments  would  be  designed  to 
complement  recreation,  wildlife  and 
scenic  resource  values,  and  would  help 
meet  objectives  to  suppress  insect  and 
disease  outbreaks  and  reduce  woody 
fuel  accumulation.  Proposed  treatment 
methods  may  include: 

•  Applying  approval  insecticides  to 
protect  healthy  trees  ft-om  insect 
infestation  within  developed  recreation 
sites. 

•  Cutting  and  removing  infested  trees, 
and  thinning  susceptible  stands  of 
lodgepole  pine  to  reduce  the  ability  of 
beetles  to  spread,  using  traditional, 
groimd  based  logging  methods. 

•  Cutting  and  removing  dead  trees, 
possibly  in  patch  cuts,  to  reduce  heavy 
fuel  accimiulations. 

•  On-site  burning  of  logging- 
generated  slash  to  reduce  fuels  and/or  to 
stimulate  aspen  regeneration  where 
feasible. 

•  Establishing  other  native  tree 
species  in  select  areas,  such  as 
developed  campgrounds,  to  private 
long-term  resilience  to  beetle 
infestations  and  other  insects  and 
diseases. 

•  Improve  both  scenic  and  vegetative 
diversity  by  managing  for  a  variety  of 
native  tree  species. 

Responsible  Official 

Rick  D.  Cables,  Regional  Forester, 
USFS,  Region  2 — Rock  Mountain 
Region,  PO  Box  25127,  Lakewood,  CO 
80225;  740  Simms  Street,  Golden,  CO 
80401  is  the  Responsible  Official  for 
making  the  decision.  He  will  documents ' 
his  decisions  and  rationale  in  a  Record 
of  Decision. 

Preliminary  Issues 

Five  preliminary  issues  have  been 
identified: 

1.  Forest  Health:  The  mountain  pine 
beetle  population  has  increased  within 
and  adjacent  to  the  ANRA,  both  on 
National  Forest  System  lands  and  on 
lands  imder  other  ownership.  There  is    . 
a  possibility  that  most  of  the  larger, 
mature  lodgepole  pine  trees  within  or 
adjacent  to  the  ANRA  will  be  killed  by 
the  mountain  pine  beetle  within  the 
next  few  years  if  suppression  efforts  are 
not  taken.  Efforts  made  to  reduce  the 
susceptibility  to  lodgepole  pine  trees  to 


mountain  pine  beetle  attack  should  not 
ignore  other  forest  health  issues,  but 
should  also  consider:  (1)  Conserving 
forest  vegetation,  (2)  increasing  age 
diversity,  and  (3)  increasing  species 
diversity. 

2.  Fuels/fire  hazard:  There  is  a 
possibility  that  if  action  is  not  taken  to 
reduce  the  current  forest  fuels 
accumulation,  and  to  reduce  the  rate  of 
fuel  accumulations  that  may  result  with 
a  mountain  pine  beetle  infestation,  that 
the  fire  hazard  will  increase  to  an 
unacceptable  level.  Private  property 
owners  feel  they  cannot  create  a 
defensible  space  around  thfeir  property 
without  treatment  on  adjacent  NFS 
lands. 

3.  The  Indian  Peaks  Adjacent  Area  B 
Roadless  Area:  There  is  concern  that  the 
construction  of  temporary  roads  to 
access  timber,  as  well  as  the  cutting  and 
removal  of  trees,  would  compromise  the 
character  of  the  roadless  area. 

4.  Intermix:  The  portion  of  the  ANRA 
affected  by  the  mountain  pine  beetle 
outbreak  is  an  area  of  extensive 
intermixed  land  ownerships.  Access  to 
NFS  lands  may  only  be  possible  across 
non-federal  lands  where  the  Forest 
Service  has  no  legal  access.  The  beetle 
infestation  crosses  ownership 
boimdaries,  and  treatments  may  have  to 
cross  boundaries  to  be  effective. 

5.  The  Analysis  Area  is  adjacent  or 
close  to  Rocky  Mountain  National  Park 
(RNMP),  the  Indian  Peaks  Wilderness, 
the  Never  Summer  Wilderness  and  the 
Bowen  Gulch  Protection  Area:  There  is 
concern  that  efforts  made  to  suppress 
the  mountain  pine  beetle  infestation 
within  the  aueilysis  area  may 
detrimentally  affect  the  characteristics 
that  were  recognized  when  Congress  set 
these  areas  aside,  such  as  adverse  effects 
on  the  scenery  of  the  ANRA,  which 
serves  as  foreground  to  RMNP. 

Public  Involvement,  Rationale,  and 
Public  Meetings 

The  public  is  encouraged  to  take  part 
in  the  process  and  is  encouraged  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  The  Forest  Service  will  be 
seeking  information,  comments  and 
assistance  fi-om  Federal,  State  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  affected  by,  the  proposed  action. 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  Public  meetings 
associated  with  the  project  will  be  held 
to  gain  a  better  understanding  of  public 
issues  and  concerns.  These  meetings 


will  be  held  in  Grand  Lake,  Colorado  on 
Jime  27,  2002  from  6-8  p.m.  at  the 
Grand  Lake  Town  Hall;  and  at  the 
Shadow  Mountain  Work  Center  3  miles 
south  of  Grand  Lake  on  July  13  from  10- 
3  p.m.  (field  trip/site  visit). 

Information  from  the  meetings  will  be 
used  in  preparation  of  the  draft  and 
final  EIS.  The  scoping  process  will 
include  identifying:  Potential  issues, 
significant  issues  to  be  analyzed  in 
depth,  alternatives  to  the  proposed 
action,  and  potential  environmental 
effects  of  the  proposal  and  alternatives. 

Electronic  Access  and  Filing  Addresses 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  rcaissie@fs.fed.us. 
Please  reference  the  ANRA  Forest 
Health  Project  on  the  subject  line.  Also, 
include  your  name  and  mailing  address 
with  your  comments  so  documents 
pertaining  to  this  project  may  be  mailed 
to  you. 

Estimated  Dates  for  Filing 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  November  2002.  At 
that  time  EPA  will  publish  a  Notice  of 
Availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
the  management  of  this  area  participate 
at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  by  March  2003.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  enviromnental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

The  Reviewers  Obligation  To  Comment 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  processes  required  due 
to  several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structiu-e  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  (Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  533 
(1978).)  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
(Wisconsin  Heritages,  Inc.  v.  Harris,  490 
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F.  Supp.  1334.  1338  (E.D.  Wis.  1980).) 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  cdso  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  oil  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

James  S.  Bedwell, 

Forest  Supervisor,  Arapaho-Roosevelt 

National  Forests  and  Pawnee  National 

Grassland. 

(FR  Doc.  02-15471  Filed  6-18-02;  8:45  am] 

BtUING  COOE  3410-BT-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Land  and  Resource 
llanagement  Plan  for  the  Finger  Lakes 
National  Forest  (Seneca  and  Schuyler 
Counties,  New  York) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  Supplement. 

SUMMARY:  On  May  2.  2002  the  USDA 
Forest  Service  published  in  the  Federal 
Register,  a  Notice  of  Intent  (NOI)  to 
prepare  an  Enviroimiental  Impact 
Statement  and  to  revise  the  Finger  Lakes 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  A 
dociunent  titled,  "Implementing  the 
Finger  Lakes  Land  and  Resource 
Management  Plan — A  Fifteen  Year 
Retrospective"  (Retrospective)  was 
referenced  in  the  NOI.  This  doomient 
was  not  available  at  the  beginning  of  the 
60-day  public  comment  period.  To 
ensure  that  those  who  wants  to 
reference  the  Retrospective  when 
commenting  on  the  NOI,  the  comment 
period  on  the  NOI  is  being  extended 
from  60  to  90  days.  The  comment  period 


on  the  NOI  will  now  end  on  July  30, 
2002. 

Supplement:  The  Finger  Lakes 
National  Forest  is  extending  the 
comment  period  for  the  NOI  from  60  to 
90  days.  Written  comments  on  the  NOI 
will  now  be  accepted  until  July  30. 
2002,  All  other  information  in  the  May 
2.  2002  NOI  remains  the  same. 

Dated:  June  12.  2002. 
Paul  Brewster, 

Forest  Supervisor. 

(FR  Doc.  02-15364  Filed  6-18-02;  8:45  am] 

BILLING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Land  and  Resource 
Management  Plan  for  the  Green 
Mountain  National  Forest  (Addison, 
Bennington,  Rutland,  Washington, 
Windham,  and  Windsor  Counties, 
Vermont) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  Supplement. 

SUMMARY:  On  May  2.  2002  the  USDA 
Forest  Service  published  in  the  Federal 
Register,  a  Notice  of  Intent  (NOI)  to 
prepare  an  Environmental  Impact 
Statement  and  to  revise  the  Green 
Mountain  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  A  document  titled. 
"Implementing  the  Green  Moimtain 
Land  and  Reso\ut;e  Management  Plan — 
A  Fifteen  Year  Retrospective" 
(Retrospective)  was  referenced  in  the 
NOI.  This  dociunent  was  not  available 
at  the  beginning  of  the  60-day  public 
comment  period.  To  ensure  that  those 
who  want  to  reference  the  Retrospective 
when  commenting  on  the  NOI.  the 
comment  period  on  the  NOI  is  being 
extended  from  60  to  90  days.  The 
comment  period  on  the  NOI  will  now 
end  on  July  30,  2002. 

Supplement:  The  Green  Moimtain 
National  Forest  is  extending  the 
comment  period  for  the  NOI  from  60  to 
90  days.  Written  comments  on  the  NOI 
will  now  be  accepted  until  July  30, 
2002.  All  other  information  in  the  May 
2.  2002  NOI  remains  the  same. 

Dated:  July  12.  2002. 
Paul  Bretvster, 

Forest  Supervisor. 

[FR  Doc.  02-15365  Filed  6-18-02;  8:45  am] 

BILLING  COOE  3410-11-H 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Notice  of  Public  Meeting  on  Rural 
BroadlMnd  Access;  Correction 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Correction  to  notice. 

Correction 

In  notice  document  02-14682, 
beginning  on  page  40268  in  the  issue  of 
Wednesday.  Jime  12.  2002.  make  the 
following  corrections: 

On  page  40268.  in  the  third  column, 
under  the  eighth  paragraph,  fifth  line, 
the  correct  facsimile  number  is  (202) 
720-0810,  and  on  the  sixth  fine,  the 
correct  e-mail  address  is 
bpuTcell@rus.  usda.gov. 

Dated:  June  13,  2002. 
Roberta  D.  Purcell.' 

Assistant  Administrator, 

Telecommunications  Program,  Rural  Utilities 

Service. 

[FR  Doc.  02-15487  Filed  6-18-02;  8:45  am]  . 

BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 
Census  Bureau 

2002  Survey  of  Business  Owners  and 
Self-Employed  Persons  (SBO) 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  niust  be 
submitted  on  or  before  August  19.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6608, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  or  via  e-mail  at 
MClayton@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient(s)  and  instructions  should 
be  directed  to  Valerie  Strang.  (301)  457- 
3316.  Bureau  of  the  Census.  CSD.  Room 
1183-3.  Washington.  DC  20233-6400  or 
via  e-mail  at 
Valerie.Cherry.Stmng@census.gov. 
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SUPPLEMENTARY  INFORMATION 
I.  Abstract 

The  Census  Bureau  plans  to  conduct 
the  2002  Survey  of  Business  Owners 
and  Self-Employed  Persons  (SBO), 
previously  known  as  the  Survey  of 
Minority-Owned  Business  Enterprises 
and  the  Survey  of  Women-Owned 
Business  Enterprises  (SMOBE/SWOBE). 
This  survey  will  provide  the  only 
comprehensive,  regularly  collected 
source  of  information  on  selected 
economic  and  demographic 
characteristics  for  businesses  and 
business  owners  by  race,  ethnicity,  and 
gender.  The  survey  is  conducted  as  part 
of  the  economic  census  program  which 
is  required  by  law  to  be  taken  every  five 
years  under  Title  13  of  the  United  States 
Code,  Sections  131,  193,  and  224. 

Businesses  will  be  eligible  to  be 
selected  for  this  svuT^ey  if  they  reported 
any  business  activity  on  any  one  of  the 
following  Internal  Revenue  Service  tax 
forms:  1040  (Schedule  C).  "Profit  or 
Loss  fi-om  Business"  (Sole 
Proprietorship);  1065.  "U.S.  Partnership 
Retimi  of  Income";  or  any  one  of  the 
1120  corporate  tax  forms. 

The  following  changes  have  been 
made  to  the  2002  SBO: 

•  The  questions  about  race  and 
ethnicity  have  been  modified  to  meet 
OMB  guidelines  to  allow  respondents 
the  opportunity  to  select  more  than  one 
race  category,  and  the  "Some  other 
race"  classification  has  been  omitted. 
Also,  per  the  OMB  guidelines,  the 
Hispanic  origin  question  is  placed 
before  the  race  Question. 

•  Background  research  suggested 
difficulty  with  aggregate  reporting  of 
race  and  ethnicity  combinations  for 
multiple  owners.  Thus,  the  survey 
adopts  person- level  reporting  for  a 
variety  of  characteristics  for  up  to  three 
persons  owning  majority  interest  in  the 
business.  Based  on  summaries  from  the 
1997  SMOBE/SWOBE  showing  75 
percent  of  businesses  surveyed  had 
three  or  fewer  owners,  the  SBO-1 
questionnaire  will  capture  information 
for,  at  most,  three  owners  of  firms  that 
are  not  sole  proprietorships.  Sole 
proprietors  will  be  mailed  the  SBC)-2 
questionnaire,  a  shorter  version  of  the 
SBO-1  form,  which  will  capture 
information  for  up  to  two  owners. 

•  Several  new  questions  have  been 
borrowed  fi-om  the  former 
Characteristics  of  Business  Owners 
survey,  which  has  not  been  funded  for 
the  upcoming  economic  census.  These 
items  will  fill  the  void  for  many  data 
users,  including  the  Small  Business 
Administration  and  other  interested 
associations.  Some  of  these  new 
questions  have  been  incorporated  into 


the  individual  owner  questions,  while 
others  are  asked  about  the  entire 
business. 

The  owner  questions  ask  for  age, 
education,  if  the  owner  is  disabled,  the 
average  number  of  hours  spent 
managing  or  working  in  the  business, 
and  whether  the  business  provided  the 
owner's  primary  source  of  income.  The 
business  questions  ask  for  the  year  the 
earliest  owner  established,  purchased, 
or  acquired  the  business;  whether  the 
business  was  home-based  or  family- 
owned;  whether  the  business  operated 
as  a  franchise;  which  types  of  customers 
accounted  for  10  percent  or  more  of  the 
business's  sales;  and  if  the  business 
obtained  financing  for  expansion, 
capital  improvements  or  start-up  during 
2002. 

•  A  new  question  has  been  added  to 
increase  our  understanding  of 
businesses'  use  of  alternative 
employment  arrangements. 

To  alleviate  reporting  problems 
encountered  on  the  1997  SMOBE/ 
SWOBE  and  to  test  the  aforementioned 
changes,  a  pretest  of  the  proposed  2002 
SBO  form  has  been  conducted  using 
principles  of  questionnaire  design  and 
methodological  research.  Cognitive 
interviews  were  completed  with  more 
than  sixty  respondents  in  two  rounds  of 
testing  of  the  early  versions  of  the  SBO 
form.  Then  a  voluntary  mailout/ 
mailback  survey  of  the  revised  form  was 
conducted  in  February  2002,  which 
canvassed  an  additional  6,629 
respondents.  After  two  mail  report  form 
follow-ups.  37  percent  of  the  pretest 
forms  were  returned.  The  form 
underwent  further  review  and  analysis 
and  additional  revisions  were  made  in 
an  effort  to  reflect,  where  feasible, 
comments  received  from  the  pretest 
respondents.  This  resulted  in  the  final 
versions  of  2002  SBO-1  and  SBO-2 
questiormaires  to  be  submitted  to  OMB. 

n.  Method  of  Collection 

The  Census  Bureau  will  use  a 
mailout/mailback  survey  form  to  collect 
the  data.  The  questionnaires  will  be 
mailed  from  our  National  Processing 
Center  in  Jeffersonville,  Indiana.  Two 
mail  report  form  follow-ups  will  be 
conducted  at  approximately  one-month 
intervals.  Upon  closeout  of  the  survey, 
the  response  data  will  be  edited  and 
reviewed. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  SBO-1.  "Survey  of 
Business  Ovtmers  and  Self-Employed 
Persons"  (for  firms  other  than  sole 
proprietorships)  and  SBO-2.  "Survey  of 
Business  Owners  and  Self-Employed 
Persons"  (for  sole  proprietorships). 


Type  of  Review:  Regular  review. 

Affected  Public:  Large  and  small 
businesses,  other  for-profit  and 
nonprofit  organizations,  and  publicly 
held  corporations. 

Estimated  Number  of  Respondents: 
2.5  million. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Total  Armual  Burden 
Hours;  416.666. 

Estimated  Total  Annual  Cost: 
$8,712,486. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  United  States 
Code,  Sections  131,  193,  and  224. 

rV.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  13.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-15375  Filed  6-18-02;  8:45  am) 

BILUNG  COOE  3S10-07-P 


DEPARTMErfT  OF  COIMIMERCE 

Bureau  of  Industry  and  Security 

Licensing  Responsibilities  and 
Enforcement 

ACTION:  Proposed  Collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to  . 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
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Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  conunents  must  be 
submitted  c«i  or  before  August  19,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  DOC  Paperwork 
Clearance  Officer,  (202)  482-3129. 
Department  of  Commerce,  Room  6608. 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Mama  Hayes,  BIS  ICB 
Liaison,  (202)  482-5211,  Department  of 
Commerce,  Room  6622, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

This  information  collection  package 
supports  the  various  collections, 
notifications,  reports,  and  information 
exchanges  that  are  needed  by  the  Office 
of  Export  Enforcement  and  Customs  to 
enforce  the  Export  Administration 
Regulations  and  maintain  the  National 
Seciuity  of  the  United  States. 

n.  Method  of  Collection 

Submitted  as  required. 
m.  Data 

OMB  Number:  0694-0122. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission 
for  extension  of  a  ciuxently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
145.372. 

Estimated  Time  Per  Response:  Up  to 
2.5  hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  70.104  hours. 

Estimated  Total  Annual  Cost:  No 
capital  expenditiu-es  are  required. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hoius  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  June  13.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-15378  Filed  6-18-02;  8:45  am) 
BILUNG  COOE  3510-OT-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

BIS  Program  Evaluation 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  19,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  DOC  Paperwork 
Clearance  Officer,  (202)  482-3129, 
Department  of  Commerce,  Room  6608, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  Ms.  Mama  Hayes,  BIS  ICB 
Liaison,  (202)  482-5211,  Department  of 
Commerce,  Room  6622. 14th  & 
Constitution  Avenue,  NW,  Washington, 
DC.  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

This  form  is  used  by  BIS  seminar 
instructors  at  seminar  programs 
throughout  the  year.  Seminar 
participants  are  asked  to  fill  out  the 
evaluation  form  during  the  program  and 
turn  it  in  at  the  end  of  the  program.  The 
responses  to  these  questions  provide 
useful  and  practical  information  that 
BIS  can  use  to  determine  that  it  is 
providing  a  quality  program  and  gives 
BIS  information  useful  to  making 
recommended  improvements.  It  also 


shows  attendees  that  BIS  cares  about 
their  training  experience  and  values 
their  viewpoint. 

II.  Method  of  Collection 

Survey. 
m.  Data 

OMB  Number:  0694-0125. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  ciurently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  fiespondents: 
4,000. 

Estimated  Time  Per  Response:  10 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  667. 

Estimated  Total  Annual  Cost:  No 
capital  expenditiu^s  are  required. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  horns  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  will  also  become  a  matter  of  public 
record. 

Dated:  June  13.  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  02-15379  Filed  6-18-02;  8:45  am] 

BtUJNQCOOE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

BISNIS  Publication  Sut>scription  Form 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
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respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
I  required  by  the  Paperwork  Reduction 

Act  of  1995,  Public  Law  104-13  (44 
I  U.S.C.  3506(c)(2)  (A)). 
!  DATES:  Written  comments  must  be 
i  submitted  on  or  before  August  19,  2002. 
!  ADDRESSES:  Direct  all  written  comments 
i  to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer,  (202)  482- 
3129,  Department  of  Commerce,  Room 
6608, 14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230  or  via  the 
Internet  at  http:// 
www.MClayton@doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Trevor  Gunn,  Market  Access 
and  Compliance,  Business  Information 
Service  for  the  Newly  Independent 
States  (BISNIS),  14th  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
Phone  number:  (202)  482-4656,  and  fax 
number:  (202)  482-2293. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  International  Trade 
Administration's  (ITA)  Business 

'  Information  Service  for  the  Newly 
Independent  States  (BISNIS)  program 
offers  business  information  and 
counseling  to  U.S.  companies  seeking  to 
export  or  to  invest  in  the  countries  of 
the  former  Soviet  Union.  A  critical 
component  of  the  program  is  the 
dissemination  of  information  regarding 
market  conditions  and  opportunities  in 

j  various  industries  and  countries  of  the 
former  Soviet  Union.  These  information 
products  provided  by  BISNIS  are  in  the 
form  of  e-mails,  faxes,  and  paper 
mailers.  The  Publication  Subscription 
form  is  a  quick  way  for  interested 
parties  to  tell  BISNIS  which  products 
they  want  and  their  industry  and 
country  interests. 

n.  Method  of  Collection 

Intemet,  fax,  mail,  or  telephone. 
m.  Data 

OMB  Number:  0625-0236. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit  firms. 

Estimated  Number  of  Respondents: 
2,040. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  170  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  aimual  cost  for  this  collection 


is  $8,500.00  ($5,950.00  for  respondents 
and  $2,550.00  for  federal  government). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  13.  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  02-15376  Filed  6-18-02;  8:45  am) 

BILlJfMa  COOE  3S1(M>A-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-357-«16] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Cold-Rolled  Cart>on  Steel 
Flat  Products  from  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  preliminary 
antidumping  duty  determination  of 
sales  at  less  than  fair  value:  cold-rolled 
carbon  steel  flat  products  from 
Argentina 

EFFECTIVE  DATE:  June  19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

David  Dirstine,  Import  Administration. 

Intemational  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 

Street  and  Constitution  Avenue,  NW, 

Washington,  DC  20230;  telephone:  (202) 

482-4033. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 


made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Umguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
provisions  codified  at  19  CFR  Part  351 
(2001). 

Significant  Ministerial  Error 

The  Department  of  Commerce  (the 
Department)  is  amending  the 
preliminary  determination  of  sales  at 
less  than  fair  value  in  the  antidumping 
duty  investigation  of  cold-rolled  carbon 
steel  flat  products  from  Argentina  to 
reflect  the  correction  of  two  ministerial 
errors  made  in  the  margin  calculations 
regarding  Siderar  S.A.l.C.  (Siderar)  in 
that  determination,  pursuant  to  19  CFR 
341.224(g)(1)  and  (g)(2).  A  ministerial 
error  is  defined  as  an  error  in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  from 
inacciuBte  copying,  duplication,  or  the 
like,  and  any  other  similar  type  of 
imintentional  error  which  the  Secretary 
considers  ministerial.  See  19  CFR 
351.224(f).  A  significant  ministerial 
error  is  defined  as  an  error,  the 
correction  of  which,  singly  or  in 
combination  with  other  errors,  would 
result  in  (1)  a  change  of  at  least  five 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  weighted- 
average  dumping  margin  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  a  difference 
between  a  weighted-average  dumping 
margin  of  zero  or  de  minimis  and  a 
weighted-average  dumping  margin  of 
greater  than  de  minimis  or  vice  versa. 
See  19  CFR  351.224(g).  In  this  case, 
correction  of  the  ministerial  errors 
results  in  a  reduction  in  the  margin 
considered  significant  within  the 
meaning  of  19  CFR  351.224(g)(1).  We 
are  publishing  this  amendment  to  the 
preliminary  determination  pursuant  to 
19  CFR  351.224(e).  As  a  result  of  this 
amended  preliminary  determination,  we 
have  revised  the  antidumping  rates  for 
the  respondent,  Siderar,  and  the  all- 
others  rate. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  For  a  full  description  of 
the  scope  of  this  investigation,  please 
see  the  Scope  Appendix  attached  to  the 
affirmative  preliminary  determination 
in  this  proceeding.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  Postponement  of 
Final  Determination,  and  Preliminary 
Negative  Determination  of  Critical 
Circumstances:  Certain  Cold-Rolled 
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Exporter/manufacturer 

Weighted-average 
percentage  margin 

Siderar 

43.46 

All  Others 

43  46 

Carbon  Steel  Flat  Products  from 
Argentina.  67  FR  31181  (May  9,  2002) 
[Preliminary  Determination). 

Ministerial-Errors  Allegation 

On  May  9.  2002.  the  Department 

issued  its  affirmative  preliminary  **  a    pj               .l        i 

determination  in  this  proceeding  See  ^^  ^^^fT^  ^*^.  *«  °°ly   ^ 

Preliminary  Determination.  There  is  one  ^«spo°de°t  t^at  we  investigated,  we 

respondent  manufacturer/exporter.  "'^**  ^"^^"^  '  "^^''^  ^«  ^^  all-others 

Siderar,  in  this  investigation.  '*  ®' 

On  May  3.  2002.  the  Department  International  Trade  Commission 

received  timely  allegations  of  Notification 

ministerial  errors  (in  accordance  with  jj,  accordance  with  section  733(f)  of 

secuon  351 .224(c)  2)  of  the  ^^  ^ct.  we  have  notified  the  ITC  of  our 

Department  s  regulations)  m  the  amended  preliminary  determination.  If 

Prejmunary  Determmation  from  Siderar.  ^^  final  determination  is  affirmative. 

Siderar  alleged  that  the  Department  ^he  ITC  will  determine  before  the  later 

made  an  inadvertent  programming  error  of  120  days  after  the  date  of  the 

in  calcu  atmg  Siderar's  interest  expense  preliminary  determination  or  45  days 

by  misplacing  a  decimal  point  in  the  after  our  final  determination  whether 

calculations.  Siderar  also  alleged  that.  these  imports  are  materially  injuring,  or 

although  intended  by  the  Department.  threaten  material  injury  to.  the  U.S. 

non-pnme  home-market  sales  were  industry, 
inadvertently  not  excluded  from  the 

margin  calculation.  Public  Comment 

The  Department  has  reviewed  its  Case  briefs  for  this  investigation  must 

preliminary  calculations  and  agrees  that     be  submitted  to  the  Department  no  later 
the  errors  which  Siderar  alleged  do  than  seven  days  after  the  date  of  the 

constitute  ministerial  errors  within  the       final  verification  report  issued  in  this 
meaning  of  19  CFR  351.224(f).  proceeding.  Rebuttal  briefs  must  be  filed 

Furthermore,  we  determine  that  the  five  days  from  the  deadline  date  for  case 

change  in  the  margin  resulting  from  briefs.  A  list  of  authorities  used,  a  table 

correcting  these  errors  is  significant  of  contents,  and  an  executive  summary 

pursuant  to  19  CFR  351.224(g)(1).  We         of  issues  should  accompany  any  briefs 
are  amending  the  Preliminary  submitted  to  the  Department.  Executive 

Determination  to  reflect  the  correction        summaries  should  be  limited  to  five 
of  these  ministerial  errors  pursuant  to         pages  total,  including  footnotes.  Section 
19  CFR  351.224(e).  See  the  Siderar  774  of  the  Act  provides  that  the 

Amended  Preliminary  Calculation  Department  will  hold  a  public  hearing 

Memorandum  from  J.  David  Dirstine  to       to  afford  interested  parties  an 
the  File,  dated  May  30,  2002.  opportunity  to  comment  on  arguments 

The  collection  of  bonds  or  cash  raised  in  case  or  rebuttal  briefs, 

deposits  and  suspension  of  liquidation       provided  that  such  a  hearing  is 
will  be  revised  accordingly.  requested  by  an  interested  party.  If  a 

request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
rebuttal-brief  deadline  date  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230. 

Interested  parties  who  wish  to  request 
a  bearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 


Amended  Preliminary  Determination 


As  a  result  of  our  correction  of  the 
ministerial  errors,  we  have  determined 
that  the  following  dumping  margins 
apply.  In  accordance  with  section 
733(d)(2)  of  the  Act,  we  are  dfrecting  the 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  imports  of  subject 
merchandise.  We  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amounts  as 
indicated  in  the  chart  below  for  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


We  will  make  our  final  determination 
no  later  than  September  23,  2002. 


This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 

Dated:  )une  12.  2002 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-15479  Filed  6-18-02:  8:45  am] 

BILUNO  C006  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-«21-815] 

Postponement  of  the  Final 
Determination  of  ttie  L^ss-Than-Fair- 
Value  investigation  of  Certain  Cold- 
Rolled  CartMn  Steel  Flat  Products  from 
the  Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of  the 
final  determination  of  the  less-than-fair- 
value  investigation  of  certain  cold-rolled 
carbon  steel  flat  products  from  the 
Russian  Federation. 

SUMMARY:  The  Department  of  Commerce 
is  postponing  the  final  determination  of 
the  less-than-fair-value  investigation  of 
certain  cold-rolled  carbon  steel  flat 
products  fi^m  the  Russian  Federation. 
The  Department  wiU  make  its  final 
determination  not  later  than  September 
23, 2002. 

EFFECTIVE  DATE:  June  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  at  202-482-0409  or 
James  C.  Doyle  at  202-482-0159,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
N.W.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  ' 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1, 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  C.F.R.  Part 
351  (2000). 

Background 

On  May  9,  2002,  the  Department  of 
Commerce  ("Department")  published 
the  notice  of  preliminary  determination 
of  sales  at  less  than  fair  value  for  certain 
cold-rolled  carbon  steel  flat  products 
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from  the  Russian  Federation.  See  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
the  Russian  Federation,  67  FR  31241 
(May  9,  2002)  ("Preliminary 
Determination").  The  final 
determination  of  this  investigation  is 
currently  due  no  later  than  July  23, 
<  2002.  Pursuant  to  section  735(a)(2)  of 
I  the  Act,  on  May  30,  2002,  the  Ministry 
I  of  Economic  Development  and  Trade  of 
'  the  Russian  Federation  ("MEDT") 
requested  that  the  Department  postpone 
I  its  final  determination  in  the 
investigation  until  135  days  after  the 
date  of  the  publication  of  the 
preliminary  determination  in  the 
'  Federal  Register.  In  addition,  on  June  3. 
2002.  MEDT  requested  that  the 
Department  extend  the  application  of 
the  provisional  measures  prescribed 
imder  19  C.F.R.  351.210(e)(2)  to  not 
more  than  six  months. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

In  accordance  with  19  C.F.R. 
351.210(b).  because  (1)  our  preliminary 
determination  is  affirmative,  (2)  the 
requesting  exporter  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  MEDT's  request  and  are 
fully  extending  the  time  for  the  final 
determination,  until  no  later  than 
September  23.  2002.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Dated:  June  12.  2002 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-15481  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-489-810] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  l-ess  Than 
Fair  Value;  Certain  Cold-Roiled  Cari)on 
Steel  Fiat  Products  From  Turlcey 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Amended  Preliminary 

Determination  of  Sales  at  Less  Than  Fair 

Value. 

EFFECTIVE  DATE:  June  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Blackledge,  or  Robert  James, 


Antidumping  and  Coimtervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230,  at 
(202)  482-3518. or (202)  482-0649. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations: 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regiUations  refer  to  the 
regulations  modified  at  19  CFR  part  351 
(2001). 

Amendment  to  the  Preliminary 
Determination 

On  April  26,  2002,  the  Department 
determined  that  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  from  Turkey  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  735(a)  of  the  Tariff  Act.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Turkey,  67  FR  31264  (May  9, 
2002)  (Preliminary  Determination).  On 
May  7,  2002,  respondent  Borcelik  Celik 
Sanayii  ve  Ticaret  A.S.  (Borcelik)  timely 
filed  an  allegation  that  the  Department 
had  made  several  ministerial  errors  in 
its  preliminary  determination.  Borcelik 
requested  that  we  correct  the  errors  and 
publish  a  notice  of  amended 
preliminary  determination  in  the 
Federal  Register.  See  19  CFR 
351.224(e). 

Borcelik's  submission  alleges  the 
following  errors: 

•  the  Department  inadvertently 
omitted  programming  language  used  to 
create  a  model  data  set  for  the  home 
market  sales  file  containing  a  single 
record  for  each  CONNUM  and  month 
combination,  thus  obviating  our 
intention  to  match  sales  by  month; 

•  the  Department  inadvertently 
deducted  billing  adjustments  4  and  5 
reported  by  affiliated  reseller/service 
center  Kerim  Celik  in  the  net  price 
calculation  when  these  adjustments 
should  have  been  additions  to  revenue; 

•  for  sales  by  Kerim  Celik,  total  costs 
of  producing  the  cold-rolled  coil  at 
Borcelik  were  unintentionally  deducted 
by  the  Department  rather  than 
deducting  the  cost  of  further  processing 


performed  by  Kerim  Celik,  reported  as 
TOTCOP.  and  scrap  (SCRAP); 

•  the  Department  used  inaccurate 
exchange  rates; 

•  the  Department  incorrectly 
recalculated  Borcelik's  G&A  expense 
ratio  excluding  miscellaneous 
adjustments  to  G&A  expenses  reported 
by  respondent; 

•  the  Department  relied  upon  total 
cost  of  production,  instead  of  total  cost 
of  manufacturing,  in  calculating  the 
twenty  percent  difference-in- 
merchandise  test;  and 

•  the  Department  unintentionally 
used  the  Turkish  lira  prices  to  calculate 
normal  value,  instead  of  using  the  U.S. 
dollar  prices  negotiated  for  most  home 
market  sales. 

See  Letter,  Dickstein  Shapiro  Morin  & 
Oshinsky  LLP,  May  7,  2002  passim. 

The  Department's  regulations  define  a 
ministerial  error  as  one  involving 
"addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
dupli(;ation  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  19  CFR  351.224(f).  A 
significant  ministerial  error  is  defined  as 
an  error,  the  correction  of  which,  singly 
or  in  combination  with  other  errors, 
would  result  in  (1)  a  change  of  at  least 
five  absolute  percentage  points  in,  but 
not  less  than  25  percent  of,  the 
weighted-average  dumping  margin 
calculated  in  the  original  preliminary 
determination;  or  (2)  a  difference 
between  a  weighted-average  dumping 
margin  of  zero  or  de  minimis  and  a 
wei^ted-average  dumping  margin  of 
greater  than  de  minimis  or  vice  versa. 
See  19  CFR  351.224(g). 

After  reviewing  respondent's 
allegations  we  have  determined,  in 
accordance  with  19  CFR  351.224(e).  that 
the  Preliminary  Determination  includes 
five  ministerial  errors,  which  together 
constitute  significant  ministerial  errors. 
We  agree  that  the  following  five 
allegations  raised  by  Borcelik  constitute 
significant  ministerial  errors:  i)  monthly 
model  matching;  ii)  Kerim  Celik's 
billing  adjustments  4  and  5;  iii)  Kerim 
Celik's  further  processing  costs;  iv) 
improper  exchange  rates;  and  v)  the 
calculation  of  differences  in 
merchandise.  See  Memorandum  For 
Richard  Weible;  "Allegations  of 
Ministerial  Errors;  Preliminary 
Determination  in  the  Investigation  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Turkey"  (Ministerial 
Errors  Memorandum),  dated  Jime  12, 
2002,  a  public  version  of  which  is  on 
file  in  room  B-099  of  the  main 
Commerce  building,  and  the 
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Preliminary  Determination,  67  FR  at 
31264. 

The  alleged  ministerial  errors  with 
which  we  do  not  agree  concern  (1)  the 
respondent's  assertion  that  the 
Department  inadvertently  omitted 
miscellaneous  adjustments  from  the 
revised  G&A  ratio  and  (2)  the 
respondent's  assertion  that  we 
imintentionally  used  the  Turkish  lira 
prices  in  calculating  normal  value.  For 
a  detailed  description  of  all  of  these 
allegations  and,  where  applicable,  our 
resultant  corrections,  see  the  Ministerial 
Errors  Memorandxmi.  Therefore,  in 
accordance  with  19  CFR  351.224(e),  we 
are  amending  the  preliminary 
determination  of  the  antidumping  duty 
investigation  of  certain  cold-rolled 
carbon  steel  flat  products  from  Turkey 
to  reflect  the  correction  of  significant 
ministerial  errors  made  in  the  margin 
calculation  regarding  Borcelik.  The 
revised  weighted-average  dumping 
margins  are  in  the  "Amended 
Preliminary  Determination"  section, 
below. 

Scope  OfThe  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced]  flat-rolled  carbon-quality 
steel  products.  For  a  full  description  of 
the  scope  of  this  investigation,  as  well 
as  a  complete  discussion  of  all  scope 
exclusion  requests  submitted  in  the 
context  of  the  on-going  cold-rolled  steel 
investigations,  see  the  "Scope 
Appendix"  attached  to  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  67  FR  31181  (May  9,  2002). 

Amended  Preliminary  Determination 

We  are  amending  the  preliminary 
determination  of  the  antidumping  duty 
investigation  of  certain  cold-rolled 
carbon  steel  flat  products  from  Turkey 
to  reflect  the  correction  of  the  above- 
cited  ministerial  errors.  The  revised 
preliminary  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/Exporter 

Weighted-Average 
Margin 

Borcelik  Celik  Sanayii  ve 
Ticaret  A.S.  (Borcelik) 
All  Others 

7.70  % 
7  70% 

Suspension  Of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Tariff  Act,  we  are 
directing  the  United  States  Customs 
Service  (Customs)  to  continue 
suspending  liquidation  on  all  imports  of 
the  subject  merchandise  from  Turkey. 
,  Customs  shall  require  a  cash  deposit  or 


the  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which 
normal  value  exceeds  the  export  price 
as'  indicated  in  the  chart  above.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  preliminary  determination. 

This  determination  is  issued  and 
published  in  accordance  with  section 
733(f)  and  777(i)(l)  of  the  Tariff  Act  of 
1930,  as  amended. 

Dated:  June  12,  2002 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Impprt 
Administration. 

[FR  Doc.  02-15482  Filed  6-18-02;  8:45  am) 

BHJJNG  CODE  3510-OS-« 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-821-«14] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Structural  Steel  Beams 
from  ttte  Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Conmierce. 
ACTION:  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value. 

EFFECTIVE  DATE:  June  19,  2002. 
SUMMARY:  We  published  in  the  Federal 
Register  our  final  determination  for  the 
investigation  of  structural  steel  beams 
from  the  Russian  Federation  on  May  20, 
2002.  We  are  amending  our  final 
determination  to  correct  a  ministerial 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Richard  Rimlinger, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-3477  or 
(202)  482-4477,  respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 


to  the  Department  of  Commerce's 
("Department's")  regulations  are 
references  to  19  CFR  Part  351  (April 
2001). 

Background 

On  May  13,  2002,  the  Department 
determined  that  structural  steel  beams 
bom  the  Russian  Federation  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  (67  FR 
35490;  May  20,  2002). 

We  disclosed  our  calculations  for  the 
final  determination  to  counsel  for 
petitioners,  the  Committee  for  Fair 
Beam  Imports,  on  May  17,  2002,  and  to 
coimsel  for  Nizhny  Tagil  Iron  and  Steel 
Works  (Tagil)  on  May  15,  2002. 

On  May  23,  2002,  we  received  a 
submission,  timely  filed  piu-suant  to  19 
CFR  351.224(c)(2),  from  the  petitioners 
alleging  a  ministerial  error  in  the 
Department's  final  determination.  In  its 
submission,  the  petitioners  requested 
that  this  error  be  corrected  and  an 
amended  final  determination  be  issued 
reflecting  this  change. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
doubly-sjnmmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  punched,  notched, 
painted,  coated,  or  clad.  These 
structural  steel  beams  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes.  All  the  products  that  meet 
the  physical  and  metallurgical 
descriptions  provided  above  are  within 
the  scope  of  this  investigation  unless 
otherwise  excluded.  The  following    . 
products  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
investigation:  (1)  Structural  steel  beams 
greater  than  400  pounds  per  linear  foot, 
(2)  structural  steel  beams  that  have  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches,  and  (3)  structural 
steel  beams  that  have  additional 
weldments,  connectors,  or  attachments 
to  I-  sections,  H-sections,  or  pilings; 
however,  if  the  only  additional 
weldment,  connector  or  attachment  on 
the  beam  is  a  shipping  brace  attached  to 
maintain  stability  during  transportation, 
the  beam  is  not  removed  from  the  scope 
definition  by  reason  of  such  additional 
weldment,  connector,  or  attachment. 

The  merchandise  subject  to  this 
investigation  is  currently  classified  in     * 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings 
7216.32.0000,  7216.33.0030, 


Federal  Register / Vol.  67,  No.  118 /Wednesday,  June  19,  2002 /Notices 


41697 


7216.33.0060,  7216.33.0090, 
7216.50.0000,  7216.61.0000, 
7216.69.0000,  7216.91.0000, 
7216.99.0000,  7228.70.3040,  and 
7228.70.6000.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
imder  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1,  2000.  through  March  31, 
2001. 

,  Ministerial  Error 

The  Department's  regulations  provide 
that  the  Department  will  correct  any 
ministerial  error  by  amending  the  final 
determination.  See  19  CFR  351.224(e). 
Examples  of  ministerial  errors  according 
to  the  Department's  regulations  include 
mistakes  in  "addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like."  See  19  CFR 
351.224(f). 

Ministerial-Error  Allegation 

The  petitioners  allege  that  the 
Department  erred  with  respect  to  the 
factor  the  Department  used  to  calculate 
indirect  selling  expenses.  They  argue 
that  the  portion  attributable  to  interest 
expenses  should  reflect  the  deduction  of 
interest  income  and  imputed  credit 
expenses.  The  petitioners  argue  that  in 
the  preliminary  determination  the 
Department  correctly  revised  Tagil's 
indirect  selling  expense  factor  to 
include  a  figure  for  interest  expense, 
reduced  by  amounts  for  interest  income 
and  imputed  credit  expenses.  However, 
according  to  the  petitioners,  during  the 
U.S.  sales  verification,  the  verification 
team  found  an  error  with  Tagil's  original 
indirect  selling  expense  factor 
calculation  which  consequently 
changed  the  amount  of  this  factor.  The 
petitioners  assert  that,  as  the 
Department  did  in  the  preliminary 
determination,  it  should  have  adjusted 
Tagil's  revised  indirect  expense  selling 
factor  to  include  a  figure  for  interest 
expense.  Instead,  according  to  the 
petitioners,  the  Department  simply  used 
the  factor  reported  in  the  March  22, 
2002,  sales  verification  report.  The 
petitioners  request  that  the  Department 
adjust  Tagil's  indirect  selling  expense 
factor  to  include  a  figure  for  interest 
expense  and  amend  the  final 
determination. 

We  agree  with  the  petitioners  that  we 
made  a  clerical  error  with  respect  to  this 
matter  and  have  recalculated  the  margin 
for  Tagil.  The  Department  hereby 
amends  its  final  determination  with 
respect  to  Tagil  to  correct  this  error.  For 


further  details,  see  the  analysis 
memorandum  dated  June  11,  2002. 

Amended  Final  Determination 

We  are  amending  the  final 
determination  of  sales  at  less  than  fair 
value  for  structural  steel  beams  from  the 
Russian  Federation  to  reflect  the 
correction  of  a  ministerial  error  made  in 
the  margin  calculations  in  that 
determination.  We  are  publishing  this 
amendment  to  the  final  determination 
pursuant  to  19  CFR  351.224(e). 

The  revised  weighted-average 
dumping  margins  are  as  follows: 


Exporter/Manufacturer 

■- 
Weighted-Average 
Margin  Percent- 
age 

Tagil  

Russia-wide  rate 

239.82 
239.82 

Because  Tagil  is  the  sole  respondent 
in  this  investigation  and  the  sole 
Russian  producer  or  exporter  with  sales 
or  shipments  of  subject  merchandise  to 
the  United  States  during  the  POI,  the 
recalculated  margin  for  Tagil  also 
applies  to  the  Russia-wide  rate.  As  a 
result  of  our  amendment,  the  Russia- 
wide  rate  has  also  been  amended  and 
applies  to  all  entries  of  the  subject 
merchandise  except  for  entries  bom 
Tagil. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
structural  steel  beams  from  the  Russian 
Federation.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated 
weighted-average  dumping  margin 
shown  above.  Theses  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  determination. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  735(d)  and  777(i) 
of  the  Act  and  19  CFR  351.224(e). 

Dated:  June  12.  2002 
Ricitard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-15480  Filed  6-18-02;  8:45  am) 

BILUNG  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

[I.D.061402A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Council)  will 
convene  a  public  meeting  via 
conference  call  of  the  Spiny  Lobster 
Advisory  Panel  (AP). 
DATES:  This  meeting  will  be  via 
conference  call  on  July  2,  2002, 
beginning  at  8  a.m.  EST. 
ADDRESSES:  A  listerung  station  will  be 
available  at  the  National  Marine 
Fisheries  Service,  75  Virginia  Beach 
Drive,  Miami,  FL;  Contact:  Sophia 
Howard  at  305-361-4285. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle,  Executive  Director, 
Fishery  Biologist,  Gulf  of  Mexico 
Fishery  Management  Council; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  Spiny 
Lobster  Advisory  Panel  (AP)  will 
convene  by  conference  call  to  review 
and  comment  on  a  proposed  federal  rule 
that  would  complement  a  rule  drafted 
by  the  Florida  Fish  and  Wildlife 
Conservation  Commission  (FFWCC). 
The  proposed  rule  would  allow  vessels 
in  transit  to  have  on  board  an  additional 
sublegal-size  lobster  for  each  trap 
aboard,  in  addition  to  the  current  limit 
of  50  sublegal-size  lobsters.  All  such 
lobsters  are  held  in  aerated  live  wells. 
The  proposed  rule  is  being  implemented 
by  the  framework  procedure 
implemented  by  Spiny  Lobster 
Amendment  2  approved  by  the  NMFS 
October  27.  1989  (54  FR  48059).  The 
procedure  approved  in  the  amendment 
by  NMFS,  the  Council,  and  the  state  of 
Florida,  allows  implementation  of  this 
type  of  rule  in  the  exclusive  economic 
zone  by  the  Regional  Administrator 
(RA)  of  NMFS  if  he/she  concurs  that  the 
rule  is  consistent  with  the  goals  and 
objectives  of  the  fishery  management 
plan  (FMP),  and  with  federal  law.  In 
making  that  decision,  the  RA  considers 
the  comments  of  the  Councils.  The 
Councils  may  consider  the  comments  of 
the  AP  and  the  Scientific  and  Statistical 
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Committee  (SSC)  who  are  forwarded 
this  proposal  by  the  FFWCC,  along  with 
a  copy  of  the  administrative  record  for 
the  state  actions  in  approval  of  the  state 
rule. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Council  [see  addresses 
above). 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Spiny  Lobster  AP  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSFCMA),  those  issues  may  not  be  the 
subject  of  formal  action  diuing  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  identified  in 
this  notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305  (c) 
of  the  MSFCMA,  provided  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  listening  station  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Aime  Alford  at  the 
Council  (see  ADDRESSES)  by  Jime  25. 
2002. 

Dated:  June  14.  2002. 

Virginia  M .  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

(FR  Doc.  02-15486  Filed  6-18-02;  8:45  am) 

BttJJNG  COD6  3S10-2a-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futiu-es  Trading 
Commission. 

TIME  AND  DATE:  11  a.m:.  Friday,  July  5, 
2002. 

PLACE:  1155  21st  St.,  NW.,  Washington. 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-15536  Filed  6-17-02;  9:10  am) 

BIUJNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 

12,  2002. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  02-15537  Filed  6-17-02;  8:45  am] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 

19,  2002. 

PLACE:  1155  21st  St.,  NW.,  Washington. 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-15538  Filed  6-17-02;  9:10  am) 

BILUNG  CODE  63S1-01-M  . 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  Friday,  July  26,  2002. 

PLACE:  1155  21st  St..  NW.,  Washington, 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  2020-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  02-15539  Filed  6-17-02;  9:10  am] 

BILLING  COOC  63S1-01-M      - 


COMMODITY  FUTURES  TRADING 
COMMISSION 

In  the  Matter  of  the  New  York 
Mercantile  Exchange,  Inc.  Petition  for 
Treatnient  of  Fioor  Brokers  and  Floor 
Traders  as  Eligible  Commercial 
Entities  and  Eligible  Contract 
Participants  Pursuant  to  Sections 
1a(11KC)  and  1a(12KC)  of  the 
Commodity  Exchange  Act  and  the 
Intercontinental  Exchange,  Inc. 
Petition  for  Treatment  of  Floor  Brokers 
and  Floor  Traders  as  Eligible 
Commercial  Entities  Pursuant  to 
Section  1a(11)(C) 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Request  for  comment. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
requesting  comment  regarding  a  New 
York  Mercantile  Exchange.  Inc. 
("NYMEX"  or  "Exchange")  petiUon 
requesting  a  Commission  determination 
that  Exchange  members  who  are 
registered  with  the  Commission  as 
eiQier  floor  brokers  or  floor  traders  fall 
within  the  definitions  of  "eligible 
contract  participant"  as  that  term  is 
defined  in  Section  la(12)  of  the 
Commodity  Exchange  Act  ("Act")  and 
"eligible  commercial  entity"  as  that 
•term  is  defined  in  Section  la(ll)  of  the 
Act.  Subject  to  trading  restrictions  and 
Exchange  oversight  as  set  forth  in  the 
petition,  NYMEX  asks  that  its  floor 
brokers  and  floor  traders  (collectively 
referred  to  hereafter  as  "floor 
members"),  when  they  act  for  their  own 
accounts  and  are  guaranteed  by  an  - 
Exchange  clearing  member  that  is 
registered  as  a  futures  commission 
merchant  ("FCM"),  be  permitted  to:  (1) 
Act  as  an  eligible  contract  participant 
and  enter  into  certain  specified  over- 
the-counter  ("OTC")  transactions  in 
exempt  commodities,  and  (2)  act  as  an 
eligible  commercial  entity  and  enter 
into  certain  specified  transactions  in 
exempt  commodities  on  exempt 
commercial  markets.  The  Commission  is 
also  requesting  comment  with  respect  to 
an  Intercontinental  Exchange,  Inc. 
("Intercontinental  Exchange")  petition 
that  requests  that,  subject  to  certain 
restrictions,  the  category  of  eligible 
commercial  entity  be  expanded  to 
include  floor  brokers  and  floor  traders 
registered  with  the  Commission  or  with 
the  U.K.  Financial  Services  Authority 
trading  on  an  exempt  commercial 
market.  The  Commission  particularly 
asks  for  comments  with  respect  to 
whether  any  response  to  the  petitions 
should  be  tailored  specifically  to 
NYMEX  and  the  Intercontinental 
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Exchange  and  to  the  narrow 
Circumstances  presented  in  the  petitions 
or  whether  a  response  should  be  more 
(roadly  based  and,  thus,  also  applicable 
|o  other  entities. 

^ATES:  Comments  must  be  received  by 
July  5.  2002. 

ADDRESS:  Comments  should  be  sent  to 
the  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
J155  21st  Street,  NW.,  Washington,  DC 
iossi,  attention:  Office  of  the 
Secretariat.  Comments  may  be  sent  by 
facsimile  transmission  to  202-418-5521 
pt,  by  e-mail  to  secretary®cftc.gov. 
Keference  should  be  made  to  "ECP/ECE 
petitions." 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  C.  Andresen,  Special  Counsel, 
t)i vision  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
i  155  21st  Street,  NW.,  Washington,  DC 
i0581.  Telephone:  202-418-5492.  E- 
tnail:  dandresen@cftc.gov. 
lUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Section  la(12)  of  the  Act,  as  amended 
by  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA"), 
pub.  L.  106-554,  which  was  signed  into 
law  on  December  21,  2000,  defines  the 
term  "eligible  contract  participant" 
("ECP")  by  listing  those  entities  and 
individuals  considered  to  be  ECPs.  ECPs 
that  enter  into  OTC  transactions  ^  in  an 
"excluded  commodity"  or  an  "exempt 
t:ommodity,"  as  those  terms  are  defined 
by  the  Act,^  are  not  subject  to  various 
requirements  of  the  Act.^  The  ECP 


I   '  OTC  transactions  are  transactions  that  are  not 
Executed  on  a  trading  facility.  As  defined  in  Section 
la(33)(A)  of  the  Act,  the  term  'trading  facility' 
generally  means  "a  person  or  group  of  persons  that 
constitutes,  maintains,  or  provides  a  physical  or 
•lectronic  facility  or  system  in  which  multiple 
participants  have  the  ability  to  execute  or  trade 
ligreements,  contracts,  or  transactions  by  accepting 
bids  and  offers  made  by  other  participants  that  are 
^pen  to  multiple  participants  in  the  facility  or 
System." 

I   ^  Section  la(14)  defines  the  term  "exempt 
Commodity"  to  mean  a  commodity  that  is  not  an 
excluded  commodity  or  an  agricultural  commodity. 
Section  la(13)  defines  that  term  "excluded 
tommodity"  to  mean,  among  other  things,  an 
interest  rate,  exchange  rate,  currency,  credit  risk  or 
measure,  debt  instrument,  measure  of  inflation,  or 
Other  macroelectronic  index  or  measure.  Although 
^e  term  "agricultural  commodity"  is  not  defined  in 
the  Act,  section  1a(4)  enumerates  several 

fgricultural-based  commodities  and  products.  The 
roadest  types  of  commodities  that  fall  into  the 
Exempt  category  are  energy  and  metals  products. 
I    3  Under  Section  2(d)(1)  of  the  Act,  ECPs  that  enter 
into  OTC  transactions  in  excluded  commodities  are 

fenerally  not  subject  to  any  provisions  of  the  Act. 
Inder  Section  2(g)  of  the  Act,  ECPs  that 
Individually  negotiate  OTC  transactions  in  exempt 
sr  excluded  commodities  are  generally  not  subiect 
lo  any  provision  of  the  Act.  Under  Section  2(h)(1) 
}f  the  Act.  ECPs  that  enter  into  OTC  transactions 


definition  directly  includes  floor 
brokers  and  floor  traders  only  to  the 
extent  that  the  floor  broker  or  floor 
trader  acts  "in  connection  with  any 
transaction  that  takes  place  on  or 
through  the  facilities  of  a  registered 
entity  or  an  exempt  board  of  trade,  or 
any  affiliate  thereof,  on  which  such 
person  regularly  trades."  * 

The  Act,  however,  gives  the 
Commission  discretion  to  expand  the 
ECP  category  as  it  deems  appropriate. 
Specifically,  Section  la(12)(C)  provides 
that  the  list  of  entities  defined  as  ECPs 
shall  include  "any  other  person  that  the 
Commission  determines  to  be  eligible  in 
light  of  the  financial  or  other   . 
qualifications  of  the  person." 

Similarly,  Section  la(ll)  of  the  Act 
defines  the  term  "eligible  commercial 
entity"  ("ECE")  by  listing  those  ECPs 
that  are  qualified  to  be  ECEs.  Floor 
brokers  and  floor  traders,  even  if 
determined  to  fall  within  the  definition 
of  ECP,  do  not  qualify  as  ECEs,  under 
the  ECE  definition,  for  the  purpose  of 
engaging  in  OTC  transactions.  The  Act. 
however,  gives  the  Commission 
discretion  to  expand  the  ECE  category. 
Specifically,  Section  la(ll)(C)  provides 
that  the  list  of  entities  defined  as  ECEs 
shall  include  "such  other  persons  as  the 
Commission  shall  determine 
appropriate  and  shall  designate  by  rule, 
regulation,  or  order."  A  determination 
under  this  provision  that  floor  brokers 
and  floor  traders  are  considered  ECEs 
would  permit  the  floor  brokers  and  floor 
traders  to  enter  into  transactions  in 
exempt  commodities  on  exempt 
commercial  markets  ("ECM")  pursuant 
to  Section  2(h)(3)  of  the  Act.^ 

n.  Eligible  Contract  Participants 

1 .  The  NYMEX  Petition 

By  letter  dated  May  23,  2002,  NYMEX 

submitted  a  petition  for  a  Commission 
interpretation  pursuant  to  Section 
la(12)(C)  of  the  Act.^  Specifically, 


in  exempt  commodities  are  generally  not  subject  to 
any  provisions  of  the  Act  other  than  certain  anti- 
fraud  and  anti-manipulation  provisions. 

♦Section  la{12)(A)(x)  of  the  Act. 

>  Under  Section  2(h)(3).  ECMs  are  markets  that 
limit  themselves  to  transactions:  (1)  in  exempt 
commodities,  (2)  entered  into  on  a  principal-lo- 
principal  basis  by  ECEs,  and  (3)  executed  or  traded 
on  an  electronic  trading  facility.  An  ECM  is  not  a 
registered  entity,  but  is  required  to  notify  the 
Commission  of  its  intention  to  operate  an  electronic 
facility  in  reliance  on  the  exemption  set  forth  in 
Section  2(h)(3).  The  notification  of  operation  as  an 
ECM  must  include  several  certifications  and, 
pursuant  to  Commission  Regulation  36.3(c)(3),  a 
representation  that  it  will  require  each  participant 
to  comply  with  all  applicable  law  and  that  it  has 
a  reasonable  basis  for  believing  that  authorized 
participants  are  ECEs.  ECM  transactions  are  subject 
to  certain  of  the  Act's  anti-fraud  and  anti- 
manipulution  provisions. 

0  As  discussed  below,  NYMEX  also  requested  a 
Commission  interpretation  pursuant  to  Section 


NYMEX,  acting  on  behalf  of  Exchange 
floor  members  and  member  clearing 
firms,  requested  that  the  Commission 
make  a  determination  pursuant  to 
Section  la(12)(C)  of  the  Act  that  floor 
members,  when  acting  in  a  proprietary 
capacity,  may  enter  into  certain 
specified  OTC  transactions  in  exempt 
commodities  if  such  Commission 
registrants  have  obtained  a  financial 
guarantee  for  such  transactions  from  an 
Exchange  clearing  member  that  is 
registered  with  the  Commission  as  an 
FCM,  NYMEX  suggested  that  the 
permissible  OTC  transactions  be  limited 
to  trading  in  a  commodity  that  either  (1) 
is  listed  only  for  clearing  on  the 
Exchange,'  or  (2)  is  listed  for  trading 
and  clearing  at  the  Exchange  and  where 
Exchange  rules  provide  for  the  exchange 
of  futures  for  swaps  ("EFS")  in  that 
contract.^  NYMEX  further  proposed  that 
such  transactions  would  be  subject  to 
additional  conditions  and  restrictions 
detailed  in  the  petition  and  described 
below. 

A.  Public  Interest  Considerations 

In  its  petition,  the  Exchange  states 
that  the  requested  determination  is  best 
considered  against  the  overall  context  of 
the  connection  between  the  OTC  and 


la(11)(C)  of  the  Act.  By  letter  dated  )une  3.  2002. 
NYMEX  supplemented  its  petition. 

'  By  letter  dated  May  24.  2002,  NYMEX  filed  rule 
changes  that  would  implement  an  initiative  to 
provide  clearing  services  for  specified  enai;gy 
contracts  executed  in  the  OTC  markets.  NYMEX 
certified  that  the  rules  comply  with  the  Act  and 
Commission  Regulation  40.6.  Under  the  initiative, 
NYNEX  will  list  25  contracts  that  will  be  entered 
into  OTC  and  accepted  for  clearing  by  NYMEX,  but 
will  not  listed  for  trading  on  the  Exchange.  In 
connection  with  the  NYMEX  initiative,  on  May  30, 
2002,  the  Commission  issued  an  Order  pursuant  to 
Section  4d  of  the  Act.  The  Order  provides  that, 
subject  to  certain  terms  and  conditions,  the  NYMEX 
Qearing  House  and  FCMs  clearing  through  the 
NYMEX  Clearing  House  may  commingle  customer 
funds  used  to  margin,  secure,  or  guarantee 
transactions  in  futures  contracts  executed  in  the 
OTC  markets  and  cleared  by  the  NYMEX  Clearing 
House  with  other  funds  held  in  segregated  accounts 
maintained  in  accordance  with  Section  4d  of  the 
Act  and  Commission  Regulations  thereunder. 

In  its  petition,  NYMEX  suggested  a  further 
limitation  on  floor  members'  permissible  OTC 
transactions  by  not  permitting,  at  this  time,  any 
OTC  transactions  on  the  three  electricity 
commodities  contracts  included  among  the  25 
identified  contracts. 

"  EFS  transactions  are  permitted  at  the  Exchange 
pursuant  to  NYMEX  Rule  6.21A,  Exchange  of 
Futures  for,  or  in  Connection  with.  Swap 
Transactiqns.  The  swap  component  of  the 
transaction  must  involve  (he  commodity  underlying 
a  related  NYMEX  futures  contract,  or  a  derivative, 
by-product,  or  related  product  of  such  a 
commodity.  In  furtherance  of  its  effort  to  permit 
OTC  clearing  at  the  Exchange,  NYMEX  amended 
the  rule  to  include  as  eligible  EFS  transactions  "any 
contract  executed  on  tt)e  Exchange  (hat  the 
Exchange  has  designated  as  eligible  for  clearing  at 
the  Exchange."  Currendy,  NYMEX  permits  EFS 
transactions  in  the  following  commodities:  Naiural 
Gas,  NYMEX  Brent  Crude  Oil,  and  Aluminum. 
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exchange  markets,  and  that  it  is  good 
public  policy  for  the  Commission  to 
permit  the  strengthening  of  these  ties 
when  it  is  possible  to  do  so.  The 
Exchange  includes  the  requested 
determination  among  a  number  of 
initiatives  intended  to  better  serve  the 
ore  community  as  part  of  the 
Exchange's  goal  of  becoming  the  "one- 
stop  shop  for  the  entire  energy 
industry."  The  petition  states  that 
NYMEX  has  concluded  that  the  ability 
of  its  floor  members  to  trade  OTC 
transactions  pursuant  to  an  FCM 
guarantee,  particularly  OTC  swaps 
involving  NYMEX  or  NYMEX  "look- 
alike"  products,  is  a  pivotal  component, 
for  the  four  reasons  described  below,  of 
the  Exchange's  business  strategy  to 
better  serve  its  customers. 

First,  NYMEX  states  that  the  ability  of 
its  floor  members  to  enter  into  OTC 
swaps  would  enhance  their  function  in 
providing  liquidity  to  the  Exchange's 
markets.  Floor  members  would  increase 
their  access  to  trading  information  in 
the  "upstairs"  or  OTC  markets,  and  this 
increased  informational  flow  would 
assist  floor  members  in  maintaining 
tight  bid-ask  spreads  with  respect  to 
Exchange-traded  products  that  compete 
or  have  strong  price  relationships  with 
OTC  products.  Second,  NYMEX  states 
that  the  ability  of  its  floor  members  to 
make  tight  markets  in  new  Exchange 
products  that  would  compete  against 
the  standardized  look-alike  contracts 
traded  in  the  OTC  markets  would  be 
enhanced.  In  this  regard,  the  petition 
states  that  80  to  90  percent  of  energy 
swap  transactions  involve  standardized 
economic  terms. 

Third,  NYMEX  states  that  its  floor 
members  would  be  able  to  enter  into 
EFS  transactions  with  OTC 
counterparties,  thereby  expanding  the 
pool  of  potential  counterparties  for  OTC 
market  participants  and  facilitating 
liquidity  in  the  OTC  marketplace. 
Finally,  with  respect  to  the  clearing  of 
OTC  transactions,  the  Exchange  intends 
that  the  open  positions  in  futures 
contracts  created  by  the  exchange  of  an 
OTC  swap  for  a  NYMEX  future  would 
be  offset  by  an  opposite  transaction  in 
the  OTC  market,  thus  providing  a  larger 
pool  of  market  participants  who  would 
enter  into  a  transaction  initiating  or 
liquidating  a  position  on  the  Exchange. 

With  respect  to  the  economic  impact 
on  OTC  markets,  the  petition  states  that 
permitting  floor  members  to  trade  OTC 
transactions  would  increase  competition 
and  efficiency,  enhance  price  discovery, 
and  reduce  the  liquidity  risk  and  the 
resultant  increased  market  risk  that 
arises  from  artificial  barriers  to  entry  in 
the  markets.  NYMEX  states  that  floor 
members  participating  in  the  OTC 


markets  would  perform  the  s£une 
functions  they  perform  in  the  Exchange 
market  including,  among  others, 
enhancing  price  discovery  through  the 
speed  and  efficiency  of  market 
adjustment  to  new  fundamentals  and 
facilitating  adjustment  of  the  market 
price  to  new  information. 

B.  NYMEX's  Analysis  of  the  ECP 
Definition 

In  its  petition,  NYMEX  contends  that 
Section  la(12)  of  the  Act  supports  its 
requested  treatment  of  floor  members  as 
ECPs  for  a  number  of  reasons.  First, 
NYMEX  states  that  the  treatment  of  floor 
brokers  and  floor  traders  under  the 
Section  la(12)  ECP  definition  appears  to 
be  inconsistent  in  that  it  treats  floor 
brokers  and  floor  traders  differently 
based  upon  how  they  organize  their 
businesses.  Specifically,  floor  brokers 
and  floor  traders  who  operate  as  natural 
persons  are  only  considered  ECPs  if 
they  satisfy  a  total  asset  standard.^  By 
comparison,  floor  members  that  are 
organized  as  partnerships  or 
proprietorships  are  considered  ECPs  if 
they  are  guaranteed  by  a  specified  entity 
and  are  not  required  to  meet  any  total 
asset  requirement.  1°  The  Exchange 
represents  that  floor  trader  registrations 
are  generally  made  in  the  name  of  the 
individual  and  that  exchange 
membership  or  seat  ownership 
historically  has  been  held  in  the  name 
of  one  individual. ' ' 


» Section  la(12)(A)(xi)  provides  that  an  individual 
who  meets  either  of  two  total  asset  tests  is  an  ECP. 
An  individual  must  either  have  total  assets  in  an 
amount  in  excess  of  SIO.OOO.OOO  or  of  SS.OOO.OOO 
and  enter  "into  the  agreement,  contract,  or 
transaction  in  order  to  manage  the  risk  associated 
with  an  asset  owned  or  liability  incurred,  or 
reasonably  likely  to  be  owned  or  incurred,  by  the 
individual." 

'o  Section  la(12)(A)(v)  provides  that  a 
corporation,  partnership,  proprietorship, 
organization,  trust,  or  other  entity  that  meets  one  of 
three  tests  is  an  ECP.  The  entity  must  either  (1)  have 
total  assets  exceeding  SIO.OOO.OOO;  (2)  have  its 
obligations  guaranteed  or  otherwise  supported  by 
(subject  to  total  assets  or  other  requirements)  a 
financial  institution,  insurance  company, 
investment  company,  or  commodity  pool,  or 
governmental  entity;  or  (3)  have  a  net  worth 
exceeding  SI, 000,000  and  enter  "into  an  agreement, 
contract,  or  transaction  in  connection  with  the 
conduct  of  the  entity's  business  or  to  manage  the 
risk  associated  with  an  asset  owned  or  liability 
incurred  or  reasonably  likely  to  be  owned  or 
incurred  by  the  entity  in  the  conduct  of  the  entity's 
business." 

"As  indicated  above,  the  only  provision  of  the 
ECP  definition  that  specifically  refers  to  floor 
brokers  or  floor  traders  is  Section  la(12)(A)(x). 
NYMEXCs  argument  on  this  point  is  premised  on 
the  assumption  th^t  floor  brokers  and  floor  traders 
may  alternatively  qualify  as  ECPs  under  provisions 
of  the  ECP  definition  that  specifically  refer  to  "a 
corporation,  partnership,  proprietorship, 
organization,  trust,  or  other  entity"  (Section 
la(12)(A)(v)]  and  to  "an  individual"  (Section 
la(12)(A)(xi)).  In  publishing  the  request  for 
comment  on  NYMEX's  petition,  the  Commission  is 


Second,  the  petition  states  that  the 
treatment  of  floor  brokers  and  floor 
traders  under  Section  la(12)  is 
inconsistent  with  the  treatment  of 
brokers  or  dealers  or  foreign  persons 
(performing  similar  roles  or  fiinctions 
subject  to  foreign  regulation)  who  are 
natural  persons  or  proprietorships.  The 
latter  entities  may  be  considered  to  be 
ECPs  by  meeting  either  the  total  assets 
test  of  Section  la{12){xi)  or  satisfying 
one  of  the  provisions  of  la{12){v).  Thus, 
Section  la(12)  permits  a  broker  or  dealer 
or  foreign  person  operating  as  a  natural 
person,  but  not  a  floor  broker  or  floor 
trader  similarly  operating,  to  trade  OTC 
products  pursuant  to  Section  la(12)(v) 
with  a  guarantee  from  one  of  the 
specified  entities  without  meeting  any 
total  asset  requirements. 

Third,  NYMEX  contends  that  floor 
members  with  FCM  guarantees  should 
be  considered  ECPs  because  the  Act 
permits  other  entities  to  use  guarantees 
as  a  substitute  for  a  total  assets 
requirement  in  meeting  the  ECP 
definition.  Specifically,  NYMEX  states 
that  the  Act  permits  a  corporation, 
partnership,  proprietorship, 
organization,  trust,  or  other  entity  to 
obtain  a  guarantee  or  support  via  a  letter 
of  credit  from  a  financial  institution, 
insurance  company,  investment 
company,  commodity  pool,  or 
governmental  entity.  Finally,  NYMEX 
argues  that  it  is  reasonable  for  floor 
brokers  and  floor  traders  to  rely  on 
FCMs  as  guarantors.  Under  Section 
la(12)(A)(v),  "a  corporation, 
partnership,  proprietorship, 
organization,  trust,  or  other  entity"  may 
be  considered  an  ECP  if  it  is  guaranteed 
by  a  commodity  pool  with  more  than  $5 
million  in  total  assets.  NYMEX  points 
out  that  conmiodity  pools  generally  are 
not  in  the  business  of  conducting  risk 
management  for  or  providing  guarantees 
in  connection  with  trading  in  the  OTC 
markets.  NYMEX  states  that  if 
commodity  pools  are  allowed  to  provide 
guarantees,  then  FCMs,  who  are  in  the 
business  of  monitoring  trading  by  the 
Exchange  members  that  they  guarantee, 
should  be  permitted  to  provide  such 
guarantees  for  floor  members.  NYMEX 
states  that  its  rules  provide  that  each 
Exchange  clearing  member  registered  as 
an  FCM  must  maintain  minimum 
working  capital  of  at  least  $5  million. '^ 


neither  accepting  nor  rejecting  the  Exchange's 
interpretation  of  the  ECP  definition. 

"Pursuant  to  NYMEX  Rule  9.21(B),  each  clearing 
member  registered  with  the  Commission  as  an  FCM 
must  have  and  maintain  minimum  working  capital 
equal  to  or  in  excess  of  the  greater  of  S5  million  or 
the  amount  prescribed  in  Commission  Regulation 
1.17. 
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i  C.  Trading  Restrictions  and  Exchange 
Oversight 

In  its  petition,  NYMEX  represents  that 
it  would  have  appropriate  compliance 
systems  in  place  to  monitor  OTC  trading 
by  Exchange  floor  members.  Because  all 
the  permissible  OTC  trading 
subsequently  would  be  cleared  at  the 
Exchange,  NYMEX  would  be  able  to 
obtain  information  concerning  the  OTC 
transactions  as  part  of  a  review  of  the 
EFS  transaction  bringing  the  transaction 
to  the  Exchange  for  clearing.  Failure  to 
comply  with  a  request  to  provide  such 
information  pursuant  to  the  Exchange's 

j  EFS  rules  would  result  in  a  referral  to 
the  Exchange's  Business  Conduct 
Committee  for  further  action. 

NYMEX  also  suggested  that, 
consistent  with  the  standards  which 
already  apply  to  floor  members  with 
respect  to  their  trading  on  the  Exchange, 
the  Commission  should  provide  that 
floor  members'  transactions  in  the 
permissible  contracts  that  are  not 
executed  on  a  trading  facility  be 
executed  only  pursuant  to  the  Section 
2(h)(1)  exemption.' '  As  indicated 
above,  all  Section  2(h)(1)  transactions 
would  be  subject  to  the  Commission's 
anti-fraud  and  anti-manipulation 
prohibitions.'''  Finally,  the  Exchange 
represented  that  it  would  agree,  as  a 
condition  for  participating  in  the  OTC 
markets,  to  limit  OTC  trading  by  floor 

;  brokers  and  floor  traders  such  that  the 
counterparties  to  their  trades  must  not 
be  floor  brokers  or  floor  traders  for 
contracts  that  are  listed  for  trading  on 
the  Exchange,  such  as  in  connection 
with  an  OTC  natural  gas  swap  to  be 
exchanged  for  a  futures  position  in  the 
NYMEX  Natural  Gas  futures  contract. 

m.  Eligible  Commercial  Entities 

1.  The  NYMEX  Petition 

In  its  petition,  NYMEX  also  requested 
that  the  Commission  make  a 
determination  pursuant  to  Section 
la(ll)(C)  of  the  Act  that  floor  members, 
when  acting  in  a  proprietary  capacity, 
j  may  also  be  considered  to  be  ECEs  when 
'  they  enter  into  certain  specified 
i  transactions.  Such  a  determination 
i  would  permit  NYMEX  floor  members  to 
enter  into  transactions  in  exempt 
commodities  on  ECMs  pursuant  to 
Section  2(h)(3)  of  the  Act.'^  NYMEX 
stated  that  floor  members  permitted  to 
enter  into  transactions  as  ECEs  would  be 


"To  qualify  for  the  Section  2(h)(1)  exemption, 
the  transaction  must:  (1)  Be  in  an  exempt 
commodity,  (2)  be  entered  into  by  ECPs.  and  (3)  not 
be  entered  into  on  a  trading  facility. 

'*See  supra  note  3. 

"NYMEX  represents  that  all  of  the  permissible 
trading  on  ECMs  would  subsequently  be  cleared  at 
the  Exchange. 


subject  to  the  same  previously-described 
conditions  and  restrictions  applicable  to 
floor  members  permitted  to  enter  OTC 
transactions  as  ECPs,  except  that 
NYMEX  did  not  propose  that  floor 
brokers  and  floor  traders  acting  as  ECEs 
be  subject  to  the  counterparty 
limitation.  NYMEX  states  that  it  does 
not  intend  to  limit  floor  brokers  and 
floor  traders  acting  as  ECEs  and  trading 
on  ECMs  to  counterparties  other  than 
floor  brokers  and  floor  traders  because 
ECMs  may  permit  transactions  to  be 
conducted  anonymously  between 
counterparties  and  the  Exchange  would 
have  no  effective  means  to  ensure 
compliance  with  a  counterparty 
restriction.'" 

As  additional  support  for  its  request 
for  a  determination  that  floor  members 
be  able  to  trade  as  ECEs  on  ECMs, 
NYMEX  states  that  floor  members,  if 
determined  to  be  ECPs,  would  meet  the 
requirements  of  Section  la(ll)(A)  of  the 
Act  in  that  the  floor  members  provide 
risk  management  and  market-making 
activities  in  energy  and  metals 
derivatives  products.  NYMEX  further 
stated  that  allowing  floor  members  with 
an  FCM  guarantee  to  execute 
transactions  as  ECEs  on  ECMs  would 
simply  be  an  extension  of  the  services 
that  floor  members  currently  provide  to 
users  of  NYMEX's  markets. 

2.  The  Intercontinental  Exchange 
Petition 

By  letter  dated  June  3,  2002.  the 
Intercontinental  Exchange  '^  requested 
that  the  Commission  issue  an  Order 
pursuant  to  Section  la(ll)  of  the  Act 
that  would  expand  the  ECE  category  to 
include  floor  brokers  and  floor  traders 
registered  in  the  U.S.  as  such  or  with  the 
U.K.  Financial  Services  Authority 
("FSA").  Intercontinental  Exchange 
stated  that  including  floor  brokers  and 
floor  traders  as  ECEs  would  be 
consistent  with  the  CFMA  and  would 
recognize  their  value  as  both  liquidity 
providers  and  dealers  and  market 
makers. 

In  its  petition,  Intercontinental 
Exchange  commented  that  the 
Commission  has  previously  included 
floor  brokers  and  floor  traders  in  the 


'"ECMs  that  do  not  provide  for  the  clearing  of 
transactions,  howe%'er.  may  require  traders  to  pre- 
approve  those  counterparties  against  whom  they 
will  accept  bids  or  offers.  Thus,  it  may  be  possible 
for  floor  brokers  or  floor  traders  to  specify  the 
potential  entities  that  are  acceptable  counterparties. 

"The  lntert:ontinentfll  Exchange  operates  an 
OTC  commodities  trading  platform  for  energy  and 
metals  and  is  itself  an  ECM.  Intercontinental 
Exchange  submitted  its  notice  of  operation  as  an 
ECM  to  the  Commission  on  December  27,  2001. 
Intercontinental  Exchange  also  owns  the 
International  Petroleum  Exchange  ("IPE"),  a  U.K. 
futures  exchange  for  the  trading  of  energy  futures 
products. 


definition  of  ECE  as  it  relates  to  trading 
on  a  Derivatives  Transaction  Execution 
Facility  ("DTEF").  Specifically. 
Commission  Regulation  37.1(b)  states 
that,  for  the  purpose  of  DTEF  trading, 
"the  term  'eligible  commercial  entity' 
means,  and  shall  include,  in  addition  to 
a  party  or  entity  so  defined  in  Section 
la(11)  of  the  Act,  a  registered  floor 
trader  or  floor  broker  trading  for  its  own 
account,  whose  trading  obligations  are 
guaranteed  by  a  registered  futures 
commission  merchant,"  The  petition 
states  that  there  is  no  meaningful 
distinction  between  allowing  floor 
brokers  and  floor  traders  to  trade  as 
ECEs  on  a  DTEF  and  allowing  them  to 
trade  as  ECEs  on  an  ECM.'" 

The  petition  states  that,  in  addition  to 
U.S.  registered  floor  brokers  and  floor 
traders,  the  ECE  definition  should 
include  local  member  floor  traders  who 
are  authorized  persons  under  the  U.K."s 
Financial  Services  and  Markets  Act  of 
2000  ("FSMA").  As  described  in  the 
petition,  local  members  can  be 
individuals  or  corporations.  To  become 
authorized  persons  they  must,  among 
other  things,  meet  fitness  and  proper 
standards,  have  competent  and  prudent 
management,  and  conduct  their  affairs 
with  due  skill,  care,  and  diligence.  An 
authorized  person  is  subject  to  FSA 
rules,  including  capital  and  conduct  of 
business  requirements.  Intercontinental 
Exchange  states  that  the  IPE  monitors 
the  activities  of  local  members  and  has 
the  authority  to  sanction  them  in  the 
event  of  improper  conduct.  In  addition, 
Intercontinental  Exchange  represents 
that  the  IPE  would  cooperate  with  the* 
Intercontinental  Exchange  and  with  any 
other  exchange  on  which  its  local 
members  may  trade  or  on  which  its 
products  or  similar  products  may  be 
traded.  Such  cooperation  would  include 
intermarket  sur\'eillance. 

In  the  petition,  Intercontinental 
Exchange  proposed  that  the  following 
be  included  in  a  definition  of  ECE  for 
trading  on  ECMs: 

(1)  U.S.  registered  floor  brokers  or 
floor  traders  or  a  U.K.  authorized  local 
member  floor  trader  (the  floor  broker  or 
floor  trader  is  not  required  to  have  any 
connection  or  experience  trading  in  the 
underlying  commodity); 


'"DTEFs  are  registered  with  the  Commission  and 
generally  must  meet  various  standards  of  operation 
set  forth  in  Section  5a  of  the  Act  and  Part  37  of  the 
Commission's  Regulations  and  are  subject  to  the 
Commission's  regulator^'  oversight.  By  comparison. 
ECMs  are  exempt  from  Commission  rogulaton.' 
oversight.  While  ECMs  must  submit  to  the 
Commission  a  notice  of  operation  that  satisfies  the 
filing  requirements  of  Section  2(h)(5)  of  the  Act  and 
Cximmission  Regulation  36.3.  EMCj  are  not 
"registered  with,  or  designated,  recognized, 
licensed  or  approved  by  the  Commission."  See 
Section  2(h)(5)  of  the  Act. 
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(2)  the  floor  broker  or  floor  trader 
must  be  a  member  of  a  designated 
contract  market  ("DCM")  or  a  U.K. 
futures  exchange  or  otherwise  have 
trading  privileges  on  a  E>CM  or  a  U.K. 
futures  exchange; 

(3)  the  floor  broker  or  floor  trader 
must  have  as  a  part  of  its  business  the 
business  of  acting  as  a  floor  broker  or 
floor  trader:  and 

(4)  the  floor  broker  or  floor  trader  is 
an  ECP  or. -if  the  floor  broker  or  floor 
trader  is  not  an  ECP,  its  trades  must  be 
guaranteed  by  a  clearing  member  of  a 
U.S.  or  U.K.  recognized  clearing 
organization. 

IV.  Request  for  Conunent 

The  Commission  generally  invites 
public  comment  on  both  the  NYMEX 
and  Intercontinental  Exchange  petitions 
and  on  whether  the  Commission  should 
determine  that  floor  brokers  and  floor 
traders  are  ECPs  and/ or  ECEs  and, 
therefore,  be  permitted  to  execute 
transactions  in  exempt  commodities  in 
certain  markets.  The  Commission  also 
invites  public  comment  on  what,  if  any, 
standards  and  conditions  should  be 
applied  in  the  event  of  such  a 
determination.  The  Commission 
particularly  asks  for  comments  with 
respect  to  whether  any  response  to  the 
petitions  should  be  tailored  specifically 
to  NYMEX  and  the  Intercontinental 
Exchange  and  to  the  narrow 
circvunstances  presented  in  the  petitions 
or  whether  a  response  should  be  more 
broadly  based  and,  thus,  also  applicable 
to  other  entities.  Finally,  the 
Commission  requests  comment  on  the 
following  aspects  of  the  NYMEX  and 
Intercontinental  Exchange  petitions. 

1.  As  noted  above,  NYMEX's  petition 
would  limit  OTC  trading  by  floor 
brokers  and  floor  traders  acting  as  ECPs 
such  that  the  counterparties  to  their 
trades  must  not  be  floor  brokers  or  floor 
traders.  NYMEX  stated  that  it  did  not 
intend  for  this  limitation  to  apply  to 
floor  brokers  and  floor  traders  acting  as 
ECEs  and  trading  on  ECMs.  In  support 
of  this  determination,  NYMEX  stated 
that  the  Exchange  could  not  ensure 
compliance  with  the  counterparty 
restriction  because  ECMs  may  permit 
transactions  to  be  conducted 
anonymously  between  counterparties. 
The  Commission  understands,  however, 
that  at  some  ECMs,  traders  have  the 
capability  of  specifying  the  entities  that 
are  acceptable  coimterparties.  In  light  of 
this  capability,  the  Commission  asks 
whether  it  would  be  reasonable  and 
prudent  to  maintain  a  restriction  on 
eligible  counterparties,  at  least  with 
respect  to  ECMs  that  provide  for  such  a 
counterparty  pre-approval  mechanism. 


2.  The  Commission  notes  that  the 
NYMEX  and  Intercontinental  Exchange 
petitions  reflect  different  terms  and 
conditions  with  respect  to  floor  brokers 
and  floor  traders  acting  as  ECEs.  Based 
upon  these  distinctions,  the 
Commission  requests  comments 
regarding  whether  the  transactions  that 
could  be  entered  into  by  floor  brokers 
and  floor  traders  as  ECEs  on  ECMs 
should  be  limited  to  any  of  the 
following:  (a)  Specifically  identified 
contracts:  (b)  transactions  that  would  be 
cleared:  (c)  commodities  in  which  the 
floor  broker  or  floor  trader  had  trading 
expertise:  (d)  transactions  for  which  the 
floor  broker  or  floor  trader  was 
guaranteed  by  an  Exchange  clearing 
member:  or  (e)  in  some  other  way. 

3.  In  its  petition.  Intercontinental 
Exchange  states  that  there  would  be  no 
meaningful  distinction  between 
allowing  floor  brokers  and  floor  traders 
to  trade  as  ECEs  on  a  DTEF,  as  the 
Commission  has  already  permitted,  as 
compared  to  trading  as  ECEs  on  an 
ECM.  The  Commission  requests 
conmient  on  this  assertion,  and 
particularly  on  whether  there  should  be 
any  distinction  in  the  treatment  of  floor 
brokers  and  floor  traders  as  ECEs  based 
upon  the  different  regulatory  regimes 
applicable  to  DTEFs  and  ECMs.'s 

4.  In  addition  to  U.S.  registered  floor 
brokers  and  floor  traders, 
Intercontinental  Exchange's  petition 
requests  ECE  treatment  for  U.K. 
authorized  local  member  floor  traders. 
Intercontinental  Exchange's  petition 
also  broadly  describes  the  qualification 
requirements  that  such  floor  traders  are 
subject  to  under  the  FSMA.  The 
Commission  seeks  general  comment  on 
whether  ECE  treatment  should  be 
extended  to  any  non-U.S.  registrants 
and,  if  so,  what  standards  the 
Commission  should  use  to  evaluate  the 
qualifications  of  such  persons. 

Issued  in  Washington,  DC  on  June  13,  2002 
by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-15372  Filed  6-18-02;  8:45  am) 

BILUNG  CODE  63S1-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

agency:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  of  Meeting. 


'See  supra  note  18. 


summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  AF 
Scientific  Advisory  Board  Predictive 
Battlespace  Awareness  (PBA)  Executive 
Panel  and  Panel  Chairs.  The  purpose  of 
the  meeting  is  to  allow  the  panel  chairs 
to  report  to  the  executive  panel  on  the 
status  of  their  portions  of  the  PBA 
study;  to  receive  the  Joint  Staff/J2 
perspective  on  PBA:  and  to  plan  the 
remainder  of  the  study.  Because  the 
briefings  and  discussion  are  classified, 
this  meeting  will  be  closed  to  the 
public. 

DATES:  21  May  02  (0800-1630  EST). 
ADDRESSES:  A-Team  Conference  & 
Innovation  Center,  1560  Wilson  Blvd., 
Suite  400,  Rosslyn,  VA  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Marian  Alexander,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-15472  Filed  6-18-02;  8:45  am] 
HLUNO  CODE  S001-0S-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATE:  Thursday,  July  11,  2002,  6  p.m.  to 
9:30  p.m. 

ADDRESS:  Jefferson  Coimty  Airport 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way.  Broomfield,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Quarterly  update  on  Rocky  Flats 
issues,  provided  by  a  representative 
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fttjm  the  Defense  Nuclear  Facilities 
Safety  Board. 

2.  Update  on  site  health  and  safety 
issues. 

3.  Presentation  on  current  ideas  for 
remediation  of  old  process  waste  lines 
and  subsurface  cont6miination« 

4.  Continuing  roundtable  discussion 
with  DOE  representatives  and 
regulators  on  Rocky  Flats  end-state 
issues. 

5.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
I  Wadsworth  Parkway,  Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  9:00  a.m. 
to  4:00  p.m.,  Monday  -Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  DC  on  June  13,  2002. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  02-15422  Filed  6-18-02;  8:45  am] 
;  BILUNG  CODE  6460-01-P 


DEPARTMENT  OF  ENERGY 
International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Industry  Advisory  Board 
(LAB)  to  the  International  Energy 
Agency  (lEA)  will  meet  on  Jime  26, 
2002,  at  the  headquarters  of  the  lEA  in 
Paris,  France  in  connection  with  a 
meeting  of  the  ISA's  Standing  Group  on 
Emergency  Questions  (SEQ). 


FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  M.  Bradley,  Assistant  General 
Counsel  for  International  and  National 
Security'  Programs,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  202-586- 
6738. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i))  (EPCA), 
the  following  notice  of  meeting  is 
provided: 

A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  at  the 
headquarters  of  the  lEA,  9,  rue  de  la 
Federation,  Paris,  France,  on  June  26, 
2002,  beginning  at  approximately  8:30 
a.m.  The  purpose  of  this  notice  is  to 
permit  attendance  by  representatives  of 
U.S.  company  members  of  the  LAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ),  which  is 
scheduled  to  be  held  at  the  lEA  on  June 
26,  beginning  at  9:00  a.m.,  including  a 
preparatory  encounter  among  company 
representatives  from  approximately  8:30 
a.m.  to  9:00  a.m. 

The  Agenda  for  the  preparatory 
encounter  among  company 
representatives  is  to  elicit  views 
regarding  items  on  the  SEQ's  Agenda. 
The  Agenda  for  the  SEQ  meeting  is 
imder  the  control  of  the  SEQ.  It  is 
expected  that  the  SEQ  will  adopt  the 
following  Agenda: 

1.  Adoption  of  the  Agenda 

2.  Approval  of  the  Summary  Record  of 

the  104th  Meeting 

3.  Emergency  Response  Training  and 

Simulation  Exercise 
— Report  and  Evaluation  of  the 

Emergency  Response  Training  and 

Simulation  Exercise  2002  (ERE  2), 

Phases  1  and  2 
— Plans  for  Phase  3 

4.  The  SEQ  Program  of  Work  for  2003- 

2004 
— Proposal  for  Study  on  Oil  Demand 
Restraint  in  Transport  in  the 
Context  of  Emergency  Response 

5.  Transition  from  CERM  (Coordinated 

Emergency  Response  Measures)  to 
lEP  (International  Energy  Program) 

6.  Update  on  Compliance  with  lEP 

Stockholding  Commitments 

7.  lEA  Reporting  Procedures 

— Emergency  Reserve  and  Net  Import 
Situation  of  lEA  Countries  on  April 
1, 2002 
—Monthly  Oil  Statistics— April  2002 
— Oil  Market  Transparency  Initiatives 

8.  The  Ciurent  Oil  Market  Situation 
— Oral  Report  by  the  Secretariat 

9.  Policy  and  Legislative  Developments 

in  Member  Coimtries 
— Japan 


— Finland 
—Others 

10.  Report  on  Developments  in  Non- 

Meniber  Countries  and 
International  Organizations 
—Recent  activities  of  ACOMES 

— Oil  Stockholding  Seminar  in 
Southeastern  Europe 

— Preparation  for  a  Joint  lEA/China 
Seminar  on  Oil  Stocks  and 
Emergency  Response 

— Others 

11.  Cturent  LAB  Activities 

— Oral  Report  by  the  LAB  Chairman 

12.  Other  Emergency  Response 

Activities 
— Results  of  the  Oil  Stock  Maximum 
Drawdown  Capacity  Questionnaire 

— Results  of  the  Communication  Test 
of  Spring  2002 

13.  Emergency  Response  Reviews  of  lEA 

Countries 

— Revised  Schedule  of  Emergency 
Response  Reviews  for  2002-2003 

14.  Other  Documents  for  Information 

— Emergency  Reserve  Situation  of  lEA 
Candidate  Countries  on  April  1, 
2002 

—BPFC  (Base  Period  Final 
Consumption)  2Q2OO0/1Q2O02 

— QOF— 2Q20O2 

— Panel  of  Arbitrators:  Country  List 

— lEA  Dispute  Settlement  Center  : 
Panel  of  Arbitrators 

— Addendimi  to  Re-issue  of 
Emergency  Management  Manual 

— Update  of  Emergency  Contacts  List 

15.  Discussion  on  the  Initial 

Contingency  Response  Plan 

16.  Other  Business 

— Dates  of  Next  Meetings: 
—November  12-15,  2002 
—March  18-20,  2003 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)),  this 
meeting  is  open  only  to  representatives 
of  members  of  the  LAB  and  their 
counsel;  representatives  of  members  of 
the  SEQ;  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  Congress,  the  I£A,  and 
the  European  Commission;  and  invitees 
of  the  L\B,  the  SEQ,  or  the  lEA. 

Issued  in  Washington,  DC.  June  13.  2002. 
Eric  |.  Fygi. 

Deputy  General  Counsel. 
(PR  Doc.  02-15421  Filed  6-18-02:  8:45  am) 
BHXWa  COOe  6460-01 -r 
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DEPARTMEFfr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-360-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Refund  Report 

June  12,  2002. 

Take  notice  that  on  June  5,  2002, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  a  refund 
report  of  a  flow  through  refund  received 
on  April  10,  2002  from  Texas  Eastern 
Transmission,  LP  (Texas  Eastern)  of  a 
Take-or-Pay  Refund,  in  Docket  No. 
RP02-229.  Algonquin  reports  that  it  is 
flowing  through  the  appropriate 
amoimts  to  its  Customers  as  credits  on 
their  May  7,  2002  invoices. 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiild  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  19,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
ivww./erc.gov  using  the  "RIMS"  link, 
select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-15415  Filed  6-18-02;  8:45  am] 

BILLmO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP91 -1794-003] 

CMS  Trunkline  Gas  Company,  LLC; 
Notice  of  Amendment 

June  12,  2002. 

Take  notice  that  on  Jime  3,  2002,  CMS 
Trunkline  Gas  Company,  LLC 
(Trunkline),  P.  O.  Box  4967,  Houston. 
Texas  77210-4967,  and  Gulf  South 
Pipeline  Company,  LP  (Gulf  South)  filed 
in  Docket  No.  CP91-1 794-003,  a  joint 
application  pursuant  to  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  (NGA), 
as  amended,  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations  (Commission),  for 
authorization  for  a  second  amendment 
of  the  existing  Operating  Lease 
Agreement  dated  May  11, 1993,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Trunkline  requests  authority  to 
amend  the  authorization  previously 
granted  in  Docket  No.  CP91-1 794-002 
in  order  to  implement  the  Second 
Amendment  (dated  May  9,  2002)  to  the 
Operating  Lease  Agreement  between 
Trunkline  and  Gulf  South,  and  to 
amend  other  terms  and  conditions  as 
necessary.  Authorization  is  also  being 
sought  for  Gidf  South  to  abandon  by 
lease  to  Tnmkline  an  additional  25,000 
Dth  per  day  of  capacity  effective 
October  1,  2002.  Tnmkline  states  that 
imder  the  Second  Amendment,  the 
Points  of  Receipt  and  Delivery  will 
remain  and  that  no  new  construction  or 
modification  to  the  existing 
interconnecting  facilities  at  OUa  or 
Centerville  will  be  required  to 
accommodate  the  increased  quantity. 
The  term  of  the  Operating  Lease 
Agreement  will  be  extended  for  an 
additional  five  years  beginning  October 
1,  2002  and  continuing  until  September 
30,  2007. 

Any  questions  concerning  this 
application  may  be  directed  to  William 
W.  Grygar,  Vice  President  of  Rates  and 
Regulatory  Affairs,  CMS  Tnmkline  Gas 
Company,  LLC,  5444  Westheimer  Road, 
Houston,  Texas  7705fr-5306  at  (713) 
989-7000,  or  J.  Kyle  Stephens,  Director 
of  Certificates,  Gulf  South  Pipeline 
Company,  LP,  20  East  Greenway  Plaza, 


Suite  900,  Houston,  Texas  77046,  at 
(713)544-7309. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  July  3,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-15404  Filed  &-18-02;  8:45  am] 

BILUNG  COOe  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-486-001  and  RP01-40- 
0O2] 

Cove  Point  LNG  Limited  Partnersiiip; 
Notice  of  Compliance  Filing 

June  12.  2002. 

Take  notice  that  on  May  31.  2002, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  July  1,2002: 

Second  Revised  Sheet  No.  100 
Second  Revised  Sheet  No.  126 
Second  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  128 
Original  Sheet  No.  128A 
Original  Sheet  No.  128B 
Third  Revised  Sheet  No.  129 
First  Revised  Sheet  No.  130 
First  Revised  Sheet  No.  134 
First  Revised  Sheet  No.  135 
Original  Sheet  No.  135A 
Second  Revised  Sheet  No.  139 
First  Revised  Sheet  No.  141 
Original  Sheet  No.  141A 

Cove  Point  states  that  the  filing  is 
made  in  compliance  with  the 
Commission's  Order  on  Compliance 
with  Order  Nos.  637,  587-G,  and  587- 
L  issued  on  May  1,  2002  in  the 
referenced  dockets. 

Any  person  desiring  to  protest  said 
I  filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  18,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
ivww./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
Instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-15410  Filed  6-18-02;  8:45  am] 

BUXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-1 9-000] 

Dow  Interstate  Gas  Company;  Notice 
of  Petition  for  Rate  Approval 

June  12,  2002. 

Take  notice  that  on  May  31,  2002, 
Dow  Intrastate  Gas  Company  (DIGCO) 
filed,  pursuant  to  Section  284.123(b)(2] 
of  the  Commission's  Regulations,  a 
petition  for  rate  approval  for 
transportation  services  rendered 
piu'suant  to  Section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
DIGCO  proposes  a  system-wide 
maximum  interruptible  transportation 
rate  of  $0.0407  per  MMBtu  and  0.2%  in- 
kind  fuel  reimbursement. 

DIGCO's  petition  states  that  it  is  an 
intrastate  pipeline  company  within  the 
meaning  of  Section  2(16)  of  the  NGPA. 
15  U.S.C.  §3301(16).  DIGCO  provides 
interruptible  transportation  service 
pursuant  to  Section  311(a)(2)  of  the 
NGPA  through  its  facilities  located  in 
Louisiana. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Conmiission 
may,  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportimity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  June  27, 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  petition  for  rate 
approval  is  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 


electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-15408  Filed  6-18-02;  8>»5  am] 

BILUNO  COOe  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QT02-2»-000] 

Enbrtdgs  Offshore  Pipelines  (UTOS) 
LLC;  Notice  of  Proposed  Changes  In 
FERC  Gas  Tariff 

June  12,  2002. 

Take  notice  that  on  June  4.  2002, 
Enbridge  Offshore  Pipelines  (UTOS) 
LLC,  formerly  U-T  Offshore  System, 
L.L.C.  (UTOS)  tendered  for  filing  to 
amend  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  164,  to  be  made  effective  July 
1,  2002. 

UTOS  states  that  the  purpose  of  the 
filing  was  to  correct  an  error  resulting 
from  UTOS's  filing  of  Fifth  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff  on 
February  12,  2002  in  FERC  Docket  No. 
GT02-10-000.  The  omission  happened 
because  the  FERC  Fastr  System  denoted 
both  First  Revised  Sheet  No.  95  and  Sub 
Second  Revised  Sheet  No.  95  (both 
contained  in  Fourth  Revised  Volume 
No.  1)  as  being  effective,  UTOS  made 
the  changes  noted  above  and  filed  it 
with  the  Commission,  it  did  not  file  the 
General  Terms  and  Conditions  language 
shown  on  Sub  Second  Revised  Sheet 
No.  95. 

UTOS  states  that  copies  of  its  filing 
has  been  sent  to  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15406  Filed  6-18-02;  8:45  am) 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-466-001,  and  RP00-61&- 
002] 

Enbridge  Offshore  Pipelines  (UTOS) 
LLC;  Notice  of  Compliance  Filing 

June  12,  2002. 

Take  notice  that  on  May  31,  2002, 
Enbridge  Offshore  Pipelines  (UTOS) 
LLC,  formerly  U-T  Offshore  System, 
L.L.C.,  (UTOS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  in  Appendix  A  to  the  filing,  with 
an  effective  date  of  July  1,  2002. 

UTOS  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Order  on  Compliance 
with  Order  Nos.  587-G,  587-L,  637  and 
637-A  issued  on  May  1,  2002,  in  these 
proceedings. 

UTOS  states  that  complete  copies  of 
its  filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  all  of 
its  jurisdictional  customers,  and 
applicable  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regiilations.  All  such  protests  must  be 
filed  on  or  before  June  18,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-15409  Filed  6-18-02;  8:45  am] 

BRUNO  CODE  6717-01> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-381-000] 

Gulfstream  Natural  Gas  System,  L.L.C.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

June  12,  2002. 

Take  notice  that  on  June  3,  2002, 
Gulfstream  Natiual  Gas  System.  L.L.C. 
(Gulfsteam)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets,  with 
an  effective  date  of  June  1,  2002: 

First  Revised  Sheet  No.  8 
Original  Sheet  No.  8A 
Original  Sheet  No.  8B 

Gulfstream  states  that  it  is  filing  the 
above  tariff  sheets  to  implement  five 
negotiated  rate  agreements  pursuant  to 
Rate  Schedule  FTS  and  Section  31  of 
the  General  Terms  and  Conditions  of 
Gulfstream's  FERC  Gas  Tariff. 
Gulfstream  states  that  it  is  also  filing 
related  letter  agreements  with  certain  of 
its  initial  firm  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15416  Filed  6-18-02;  8:45  am) 

BtLUNG  CODE  e717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-190<M)01] 

New  York  Independent  System 
Operator,  Inc.;  Notice  of  Filing 

June  13,  2002. 

Take  notice  that  on  May  24,  2002,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  revisions  to 
its  Market  Administration  and  Control 
Area  Services  Tariff  (Services  Tariff).  On 
May  28,  2002  the  NYISO  sent  an 
attached  Memo  fi-om  Paul  Shortley  to 
Mike  Calimano  that  was  inadvertently 
left  out  of  the  filing.  The  NYISO  is 
requesting  that  the  Memo  is  treated  as 
part  of  the  original  filing. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  Jime  21,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15401  Filed  &-18-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-363-000] 

North  Ba)a  Pipeline  LLC;  Notice  of 
Compliance  Tariff  Filing 

June  12,  2002. 

Take  notice  that  on  Jime  6,  2002, 
North  Baja  Pipeline  LLC  (NBP)  tendered 
for  filing  its  actual  FERC  Gas  Tariff, 
Original  Volume  No.  1,  in  compliance 
with  ordering  paragraph  D  of  the 
Commission's  May  18,  2001, 
Preliminary  Determination  on  Non- 
Environmental  Issues  (Preliminary 
Determination)  95  FERC  \  61,259.  These 
actual  tariff  sheets  reflects  modifications 
to  NBP's  originally  filed  Pro  Forma 
FERC  Gas  Tariff  to  bring  it  into 
compliance  with  current  NAESB 
standards,  all  the  requirements  in  Order 
Nos.  637,  637-A,  and  637-B  and 
subsequent  orders,  and  any  other  tariff 
regulations  currently  in  effect. 
Additional  tariff  modifications  have 
been  made  as  indicated  in  NBP's  filing. 
In  addition,  NBP  has  requested  waiver 
of  the  Preliminary  Determination 
requirement  that  NBP  revise  its  initial 
rates  in  order  to  reflect  any  change  in  its 
cost  of  long-term  debt.  NBP  requested 
that  the  Commission  allow  it  to  delay 
restating  its  maximiun  recoiuse  rates 
until  it  has  seciued  long-term  debt 
financing,  which  is  expected  to  occur  by 
the  end  of  February  2003. 

NBP  anticipates  that  its  79.8-mile 
natural  gas  pipeline  will  be  placed  into 
partial  service  as  early  as  mid-August 
{002  and  requests  an  effective  date  of 
August  12,  2002,  for  these  actual  tariff 
Sheets, 

NBP  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers  and 
interested  state  re^latory  commissions. 
'.  Any  person  desuing  to  be  heard  or  to 

Jrotest  said  filing  should  file  a  motion 
)  intervene  or  a  protest  with  the 
federal  Energy  Regulatory  Commission, 
t88  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 


www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15418  Filed  6-18-02;  8:45  am) 

BILLING  COOE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-162-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

June  13,  2002. 

Take  notice  that  on  April  18,  2002, 
Northern  Natural  Gas  Company 
(Northern),  filed  in  Docket  No.  CP02- 
162-000,  a  request  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  (NGA),  as 
amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
requesting  permission  and  approval  to 
abandon  service  imder  an  individually 
certificated  agreement,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission,  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
web  site  at  http://www.ferc.gov  using 
the  "RIMS"  link,  select  "Docket  *"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Specifically,  Northern  proposes  to 
abandon  service  to  Metropolitan 
Utilities  District  of  Omaha  (MUD)  under 
Rate  Schedule  T— 4,  contained  in  its 
FERC  Gas  Tariff,  Original  Volume  No.  2. 
The  agreement  has  terminated  pursuant 
to  its  terms. 

Any  questions  regarding  this 
application  should  be  directed  to 
Michael  W.  McGowan,  Vice  President, 
Certificates  and  Reporting  for  Northern, 
111  South  103rd  Street,  Omaha, 
Nebraska  68124,  at  (402)398-7110  or 
Bret  Fritch,  Senior  Regulatory  Analyst, 
at  (402)398-7140. 

"There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  July  5,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 


Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coiut  review  of 
Commission  orders  in  the  proceeding. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Take  further  notice  that,  pursuant  to 
the  Authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedures,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  protests  or  motions  to 
intervene  is  filed  within  the  time 
required  herein.  At  that  time,  the 
Commission,  on  its  own  review  of  the 
matter,  will  determine  whether  granting 
the  Abandonment  is  required  by  the 
public  convenience  and  necessity.  If  a 
petition  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15399  Filed  6-18-02:  8:45  am] 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-362-O00] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  12,  2002. 

Take  notice  that  on  June  6,  2002, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
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part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets  to  become  effective  July  6,  2002: 

Sixth  Revised  Sheet  No.  68 
Second  Revised  Sheet  No.  68A 
First  Revised  Sheet  No.  68B 
Fourth  Revised  Sheet  No.  69 

GTN  states  that  the  purpose  of  this 
filing  is  to  establish  the  procedures  so 
GTN  may  enter  into  pre-arranged 
service  agreements  with  any  party  for 
available  unsubscribed  capacity  or 
capacity  that  becomes  available  and  is 
not  subject  to  a  right  of  first  refusal. 

GTN  states  that  copies  of  its  filing  has 
been  served  upon  its  customers  and 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the     . 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicailly 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-15417  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-357-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

June  12,  2002. 

Take  notice  that  on  Jime  7,  2002, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voliune  No.  1, 


the  following  tariff  sheets,  to  be  effective 
July  7,  2002: 

Third  Revised  Sheet  No.  IB 
Original  Sheet  No.  IC 
Thirteenth  Revised  Sheet  No.  6 
Sixth  Revised  Sheet  No.  96 
Fourth  Revised  Sheet  No.  112 
Fifth  Revised  Sheet  No.  165 
Sixth  Revised  Sheet  No.  167 
First  Revised  Sheet  No.  167A 
Fourth  Revised  Sheet  No.  171 
Seventh  Revised  Sheet  No.  172 
Second  Revised  Sheet  No.  175 
Original  Sheet  No.  176 
Original  Sheet  No.  177 
Original  Sheet  No.  178 
Original  Sheet  No.  179 
Original  Sheet  No.  179 A 
Original  Sheet  No.  179B 
Original  Sheet  No.  179C 
Original  Sheet  No.  179D 
Original  Sheet  No.  179E 
Original  Sheet  No.  179F 
Original  Sheet  No.  179G 
Original  Sheet  No.  179H 
Original  Sheet  No.  1791 
Original  Sheet  No.  185C 

Questar  states  that  it  is  proposing  to 
initiate  a  new,  priority  open-access  park 
and  loan  service  when  Questar 
determines  that  it  can  reliably  provide 
the  service  without  detriment  to  the 
rights  of  existing  firm  storage  shippers 
imder  Rate  Schedule  FSS. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah,  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-15413  Filed  6-18-02;  8:45  am] 

BIUJNO  CODE  a717-«1-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01-245-000  and  RP01-253- 
000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  Cancelling 
Settlement  Conference 

June  12,  2002. 

Take  notice  that  an  informal 
settlement  conference  that  was  to  have 
been  convened  in  this  proceeding 
commencing  at  10:00  am  on  Monday, 
June  17.  2002  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC. 
20426.  for  the  piupose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  dockets,  has  been  cancelled. 

For  additional  information,  please 
contact  Bill  Collins  at  (202)  208-0248  or 
Irene  Szopo  at  (202)  208-1602. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15412  Filed  6-18-02;  8:45  am) 

BILUNG  COOE  eTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-359-000] 

Wllliston  Basin  interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

June  12,  2002. 

Take  notice  that  on  June  4,  2002, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Voliune  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  July  5,  2002: 

Fourth  Revised  Sheet  No.  197 
Third  Revised  Sheet  No.  198       ■ 
First  Revised  Sheet  No.  209 
First  Revised  Sheet  No.  210 
Sheet  Nos.  211-224 
First  Revised  Sheet  No.  289 

Williston  Basin  has  revised  the  above- 
referenced  tariff  sheets  found  in  Section 
7  and  Section  22  of  the  General  Terms 
and  Conditions  of  its  Tariff  to  obtain 
consistent  financial  information  on  a 


Aondiscriminatory  basis  fi-om  current 
and  prospective  shippers  on  its  system. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210ofthe 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
Viewed  on  the  web  at  http:// 
ivww./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson, 

]t..  Deputy  Secretary. 

[(T?  Doc.  02-15414  Filed  6-18-02;  8:45  am] 
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EPARTIMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-489-001] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Compliance  Filing 

;  June  12.  2002. 

Take  notice  that  on  May  31.  2002. 
Young  Gas  Storage  Company.  Ltd. 
(Young)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
the  following  tariff  sheets,  to  become 
effective  August  1,  2002: 

Second  Revised  Sheet  No.  46 
Fifth  Revised  Sheet  No.  53 
Third  Revised  Sheet  No.  54A 
Second  Revised  Sheet  No.  54B 
Original  Sheet  No.  54C 
Seventh  Revised  Sheet  No.  55 
Sixth  Revised  Sheet  No.  65 
First  Revised  Sheet  No.  106 A 

Young  states  that  the  tariff  sheets, 
which  were  included  in  Young's  Order 
No.  637  compliance  filing,  are  being 
filed  to  comply  with  the  Commission's 
order  issued  May  1,  2002  in  this 
proceeding. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  June  18,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(ui)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15411  Filed  6-18-02:  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-73-000,  etal.] 

Caledonia  Generating,  LLC,  et  a/.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  13,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Caledonia  Generating,  LLC, 
Cogentrix  Energy  Power  Marketing, 
Inc.,  Cogentrix  La%vrence  County,  LLC, 
Green  Country  Energy,  LLC,  Jackson 
County  Power,  LLC,  Quachita  Power, 
LLC,  Rathdrum  Power,  LLC,  Southaven 
Power,  LLC,  &  Aquila  Merchant 
Services,  Inc. 

[Docket  No.  EC02-73-0001 

Take  notice  that  on  June  5,  2002, 
Caledonia  Generating,  LLC,  Cogentrix 
Energy  Power  Marketing,  Inc.,  Cogentrix 
Lawrence  County,  LLC,  Green  Country 
Energy,  LLC,  Jackson  County  Energy, 
LLC,  Quachita  Power,  LLC,  Rathdrum 
Power,  LLC,  Southaven  Power,  LLC 
(Operating  Companies)  and  Aquila 
Merchant  Services,  Inc.  (AMS)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  joint 
application  pursuant  to  section  203  of 


the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  as  a  result  of  the  merger  of 
Cogentrix  Energy.  Inc.  (Cogentrix).  the 
parent  of  Operating  Companies,  and 
AMS. 

Operating  Companies  are  engaged 
exclusively  in  the  business  of  owning 
generating  facilities  and  selling  capacity 
at  wholesale.  Joint  Applicants  request 
privileged  treatment  by  the  Commission 
of  the  Merger  Agreement  between 
Cogentrix  and  AMS  that  governs  the 
proposed  merger. 

Comment  Date:  July  5,  2002. 

2.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-2O40-O001 

Take  notice  that  on  Jime  6,  2002,  the 
California  Independent  System  Operator 
Corporation,  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  between  the  ISO  and 
Berry  Petroleum  Company  (Placerita 
Unit  2)  (Berry  Petroleum)  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Berry  Petroleum  and  the 
California  Public  Utilities  Commission. 
The  ISO  is  requesting  waiver  of  the  60- 
day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
May  30,  2002. 

Comment  Date:  Jime  27,  2002. 

3.  Florida  Power  &  Light  Company 

(Docket  No.  ER02-2041-00] 

Take  notice  that  on  June  6,  2002, 
Florida  Power  &  Light  Company  (  PL 
filed  a  notice  of  termination  of  the 
unexecuted  Interconnection  & 
Operation  Agreement  between  FPL  and 
Enron  Broward  Development  Company, 
LLC.  FPL  requests  that  the  termination 
be  made  effective  on  the  date  of  a 
Commission  order  accepting  the  notice 
of  termination. 
Comment  Date:  June  24,  2002. 

4.  UGI  Utilities,  Inc. 

[Docket  No.  ER02-2042-O001 

Take  notice  that  on  June  6,  2002,  UGI, 
Inc.  (UGI)  tendered  for  filing  a  rate 
schedule  under  which  it  proposes  to  sell 
capacity  and  energy  to  affiliates  and 
non-affiliates  at  market-based  rates.  UGI 
requests  an  effective  date  of  August  1, 
2002. 

Comment  Date:  June  27,  2002. 

5.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-2043-Oobl 

Take  notice  that  the  California 
Independent  System  Operator 
Corporation  (ISO),  on  June  6.  2002, 
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tendered  for  filing  an  unexecuted 
Participating  Generator  Agreement 
between  the  ISO  and  Valero  Refining 
Company — California  (Valero)  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Valero  and  the  California 
Public  Utilities  Commission.  The  ISO  is 
requesting  waiver  of  the  60-day  notice 
requirement  to  allow  the  Participating 
Generator  Agreement  to  be  made 
effective  May  24,  2002. 

Comment  Date:  June  27,  2002. 

6.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-2044-0001 

Take  notice  that  on  June  6,  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Berry  Petroleum 
Company  (Placerita  Unit  2)  (Berry 
Petroleum)  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Berry  Petroleum  and  the 
California  Public  Utilities  Commission. 
The  ISO  is  requesting  waiver  of  the  60- 
day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  May  30,  2002. 

Comment  Date:  June  27,  2002. 

7.  Commonwealth  Edison  Company 

(Docket  No.  ER02-2045-0001 

Take  notice  that  on  June  6,  2002. 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement  for  Firm  Point-to  Point 
Transmission  Service  (Agreement) 
under  ComEd  s  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  5. 
ComEd  seeks  an  effective  date  of  May 

8.  2002  for  the  Agreement  and, 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
ComEd  states  that  a  copy  of  this  filing 
has  been  served  on  MPEX  and  the 
Illinois  Commerce  Conunission. 

Comment  Date:  June  27,  2002. 

8.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-2046-O001 

Take  notice  that  the  California 
Independent  System  Operator 
Corporation  (ISO),  on  June  6,  2002. 
tendered  for  filing  an  imexecuted  Meter 
Service  Agreement  for  ISO  Metered 
Entities  between  the  ISO  and  Valero 
Refining  Company — California  (Valero) 
for  acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Valero  and  the  California 
Public  Utilities  Commission.  The  ISO  is 
requesting  waiver  of  the  60-day  notice 
requirement  to  allow  the  Metered 


Service  Agreement  for  ISO  Metered 
Entities  to  be  made  effective  May  24. 
2002. 
Comment  Date:  June  27,  2002. 

9.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-2047-0001 

Take  notice  that  on  Jime  7,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  Old  Dominion  Electric  Cooperative 
(ODEC).  The  Interconnection  Agreement 
sets  forth  the  terms  and  conditions 
governing  the  intercoimection  between 
ODEC's  generating  facility  and 
Dominion  Virginia  Power's  transmission 
system. 

Dominion  Virginia  Power  requests 
that  the  Commission  allow  the 
Interconnection  Agreement  to  become 
effective  sixty  days  after  filing  or  August 
6,  2002.  Copies  of  the  filing  were  served 
upon  ODEC  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  June  28,  2002. 

10.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER02-204&-000J 

Take  notice  that  on  June  7,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  Old  Dominion  Electric  Cooperative 
(ODEC).  The  Intercoimection  Agreement 
sets  forth  the  terms  and  conditions 
governing  the  intercoimection  between 
ODEC's  generating  facility  and 
Dominion  Virginia  Power's  transmission 
system. 

Dominion  Virginia  Power  requests 
that  the  Commission  allow  the 
Interconnection  Agreement  to  become 
effective  sixty  days  after  filing  or  August 
6.  2002.  Copies  of  the  filing  were  served 
upon  ODEC  and  the  Virginia  State 
Corporation  Commission. 
Comment  rtote:  June  28,  2002. 

11.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER02-2049-O001 

Take  notice  that  on  June  7,  2002, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
a  fully  executed  Master  Power  Ptirchase 
and  Sale  Agreement  (Master 
Agreement),  designated  as  FERC  Electric 
Rate  Schedule  No.  110,  between 
Wisconsin  Electric  and  Rainy  River 
Energy  Corporation  (Rainy  River).  The 
Master  Agreement  sets  forth  the  general 
terms  and  conditions  pursuant  to  which 


Wisconsin  Electric  and  Rainy  River  will 
enter  into  transactions  for  the  purchase 
and  sale  of  electric  capacity,  energy,  or 
other  product  related  thereto.  Wisconsin 
Electric  also  tendered  for  filing  Service 
Agreement  No.  1  under  the  rate 
schedule  for  the  optional  sale  by 
Wisconsin  Electric.  Wisconsin  Electric 
requests  that  this  Master  Agreement  and 
Service  Agreement  become  effective 
May  15,  2002. 
Comment  Date:  Jime  28.  2002. 

12.  Hartford  Power  Sales,  L.L.C. 

IDocket  No.  ER02-205O-OOOI 

Take  notice  that  on  June  7.  2002, 
Hartford  Power  Sales.  L.L.C..  tendered 
for  filing  a  Notice  cf  Cancellation  of  its 
authorization  to  engage  in  wholesale 
electric  energy  transactions  at  market- 
based  rates,  filed  on  January  6. 1995. 
Comment  Date:  June  28.  2002. 


13.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-2051-000] 

Take  notice  that  on  June  7,  2002,  Xcel 
Energy  Services,  Inc.  (XES),  on  behalf  of 
Public  Service  Company  of  Colorado 
(Public  Servipe),  submitted  for  filing  a 
Form  of  Service  Agreement  with  H.Q. 
Energy  Services  (U.S.)  Inc.  (H.Q.  Energy 
Services),  which  is  in  accordance  with 
Public  Service's  Rate  Schedule  for 
Market-Based  Power  Sales  (Public 
Service  FERC  Electric  Tariff,  First 
Revised  Volimie  No.  6). 

XES  requests  that  this  agreement 
become  effective  on  May  23.  2002. 

Comment  Date:  June  28.  2002. 

14.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-2052-OOO) 

Take  notice  that  on  June  7,  2002  Xcel 
Energy  Services.  Inc.  (XES).  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS).  submitted  for  filing  a 
Transmission  Agent  Agreement  between 
SPS  and  Central  Valley  Electric 
Cooperative.  Inc.  (Central  Valley). 

XES  requests  that  this  agreement 
become  effective  on  January  14,  2002. 

Comment  Date:  Jxme  28.  2002. 

15.  Western  Resources,  Inc. 

[Docket  No.  ER02-2053-O00] 

Take  notice  that  on  June  7.  2002, 
Western  Resources.  Inc.  (WR)  (d.b.a. 
Westar  Energy)  tendered  for  filing  a 
Service  Agreement  between  WR  and  the 
Alabama  Electric  Cooperative.  Inc. 
(AEC).  WR  states  that  the  purpose  of 
this  agreement  is  to  permit  SCEG  to  take 
service  under  WR's  Market  Based  Power 
Sales  Tariff  on  file  with  the 
Commission. 

This  agreement  is  proposed  to  be 
effective  June  1st,  2002.  Copies  of  the 
filing  were  served  upon  AEC  and  the 
Kansas  Corporation  Commission. 


Comment  Date:  Jime  28.  2002. 

18.  Tampa  Electric  Company 

[Docket  No.  ER02-2054-000| 

Take  notice  that  on  June  7,  2002, 
Tampa  Electric  Company  (Tampa 
JBlectric)  tendered  for  filing  an 
unexecuted  service  agreement  with 
Entergy-Koch  Trading.  LP  (Entergy- 
Koch)  for  non-firm  point-to-point 
transmission  service  under  Tampa 
Electric's  open  access  transmission 
tariff.  Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
May  16,  2002,  and  cancelled  as  of  June 
1.  2002. 

j    Copies  of  the  filing  have  been  served 
on  Entergy-Koch  and  the  Florida  Public 
Service  Commission. 
I  Comment  Date:  June  28.  2002. 

17.  The  Dayton  Power  and  Light 
Company 

IDocket  No.  ER02-2055-000] 
j   Take  notice  that  on  Jime  7.  2002  The 
Dajrton  Power  and  Light  Company 
(Dayton)  submitted  a  service  agreement 
establishing  CMS  Marketing  Services 
and  Trading  (CMS)  as  a  customer  under 
the  terms  of  Dayton's  FERC  Electric 
Tariff,  Original  Volume  No.  10. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
CMS  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  Date:  June  28,  2002. 

18.  Southaven  Power,  LLC 

[jDocket  No.  ER02-2056-000) 
I  Take  notice  that  on  June  10,  2002, 
Southaven  Power,  LLC  (Southaven) 
tendered  for  filing  amendments  to  its 
dxisting  authorization  to  sell  capacity 
and  energy  at  market-based  rates  to 
reflect  its  pending  affiliation  with 
Aquila.  Inc. 
Comment  Date:  July  1,  2002. 

19.  Green  Country  Energy,  LLC 

(pocket  No.  ER02-2057-O00) 
I  Take  notice  that  on  June  10,  2002, 
Green  Country  Energy,  LLC  (Green 
Country),  tendered  for  filing 
amendments  to  its  existing 
authorization  to  sell  capacity  and  energy 
at  market-based  rates  to  reflect  its 
pending  affiliation  with  Aquila,  Inc. 
Comment  Date:  July  1,  2002. 

20.  Cogentrix  Energy  Power  Marketing, 
Inc. 

[pocket  No.  ER02-2058-000I 
Take  notice  that  on  June  10,  2002, 
•Cogentrix  Energy  Power  Marketing,  Inc. 
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(CEPM)  tendered  for  filing  amendments 
to  its  existing  authorization  to  sell 
capacity  and  energy  at  market-based 
rates  to  reflect  its  pending  affiliation 
with  Aquila,  Inc. 

Comment  Date:  July  1,  2002. 

21.  Rathdrum  Power,  LLC 

[Docket  No.  ER02-2059-O00] 

Take  notice  that  on  June  10,  2002, 
Rathdrum  Power.-  LLC  (Rathdrum) 
tendered  for  filing  amendments  to  its 
existing  authorization  to  sell  capacity 
and  energy  at  market-based  rates  to 
reflect  its  pending  affiliation  with 
Aquila,  Inc. 

Comment  Date:  July  1.  2002. 

22.  Jackson  County  Power,  LLC 

(Docket  No.  ER02-20BO-000] 

Take  notice  that  on  June  10,  2002, 
Jackson  County  Power,  LLC  (Jackson 
County)  tendered  for  filing  amendments 
to  its  existing  authorization  to  sell 
capacity  and  energy  at  market-based 
rates  to  reflect  its  pending  affiliation 
with  Aquila.  Inc. 

Comment  Date:  July  1,  2002. 

23.  Caledonia  Generating,  LLC 

[Docket  No.  ER02-2O61-0O0J 

Take  notice  that  on  June  10,  2002, 
Caledonia  Generating,  LLC  (Caledonia) 
tendered  for  filing  amendments  to  its 
existing  authorization  to  sell  capacity 
and  energy  at  market-based  rates  to 
reflect  its  pending  affiliation  with 
Aquila,  Inc. 

Comment  Date:  July  1,  2002. 

24.  Quachita  Power,  LLC 

[Docket  No.  ER02-2062-000I 

Take  notice  that  on  June  10,  2002, 
Quachita  Power,  LLC  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  amendments 
to  its  existing  authorization  to  sell 
capacity  and  energy  at  market-based 
rates  to  reflect  its  pending  affiliation 
with  Aquila,  Inc. 
Comment  Date:  July  1,  2002. 

25.  Cogentrix  Lawrence  County,  LLC 

[Docket  No.  ER02-2063-000J 

Take  notice  that  on  June  10,  2002, 
Cogentrix  Lawrence  County,  LLC 
(Cogentrix  Lawrence)  tendered  for  filing 
amendments  to  its  existing 
authorization  to  sell  capacity  and  energy 
at  market-based  rates  to  reflect  its 
pending  affiliation  with  Aquila,  Inc. 

Comment  Date:  July  1,  2002. 

26.  Choctaw  Generation  Limited 
Partnership 

[Docket  No.  ER02-2064-0001 

Take  notice  that  on  June  10,  2002. 
Choctaw  Generation  Limited 


Partnership  (CGLP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  a  service 
agreement  for  sales  of  energy  and 
capacity  to  the  Tennessee  Valley 
Authority. 
Comment  Date:  July  1,  2002. 

27.  Baja  California  Power,  Inc. 

[Docket  No.  ER02-2065-0001 

Take  notice  that  on  June  10,  2002. 
Baja  California  Power,  Inc.  (BCP) 
tendered  for  filing  its  Interconnection 
Services  Agreement  (the  Agreement) 
dated  as  of  April  22,  2002.  between 
BCP,  Energia  Azteca  X,  S.  de.  R.L.  de 
C.V.  (Energia  Azteca)  and  Energia  de 
Baja  California,  S.  de  R.L.  de  C.V. 
(Energia  de  Baja).  The  Agreement  allows 
for  the  interconnection  of  new 
generating  plants  owned  by  Energia 
Azteca  and  Energia  de  Baja  and  located 
near  Mexicali.  Mexico. 

BCP  states  that  copies  of  the  filing 
have  been  served  on  Energia  Azteca, 
Energia  de  Baja  and  the  California 
Public  Utilities  Commission. 

Comment  Date:  July  1.  2002. 

28.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER02-2066-O00] 

Take  notice  that  on  June  10.  2002. 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  executed  service 
agreements  for  Firm  Point-to-Point 
Transmission  Service,  Non-Firm  Point- 
to-Point  Transmission  Service,  and  Loss 
Compensation  Service  with  Select 
Energy,  Inc.  (Transmission  Customer). 

SPP  seeks  an  effective  date  of  June  6. 
2002  for  these  service  agreements. 

The  Transmission  Customer  was 
served  with  a  copy  of  this  filing. 

Comment  Date:  July  1,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
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select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15398  Filed  6-18-02;  8:45  am) 

nujNG  CODE  snr-oi-p 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Commission 

[Ooclwt  No.  EL02-97-000,  et  al.] 

East  Ksntuclcy  Power  Cooperative, 
Inc.,  0t  a/.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

lune  12.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  East  Kentucky  Power  Cooperative, 
Inc.  Complainant,  v.  Louisville  Gas  k 
Electric  Company,  Kentucky  Utilities 
Company  Respondent 

(Docket  No.  EL02-97-0001 

Take  notice  that  on  Jime  10,  2002, 
East  Kentucky  Power  Cooperative,  Inc. 
(EKPC)  filed  a  complaint  under  Sections 
206  and  306  of  the  Federal  Power  Act, 
18  use  824e  and  825e,  and  Rule  206  of 
the  Commission's  Rules  and  Regulations 
against  Louisville  Gas  &  Electric 
Company  and  Kentucky  Utilities 
Company,  alleging  that  these  companies 
have  begun  overcharging  East  Kentucky 
Power  Cooperative  for  transmission 
services  in  violation  of  FERC-approved 
settlement  agreements. 

Comment  Date:  July  1,  2002. 

2.  Entergy  Services,  Inc. 

[Docket  No.  ER02-202 1-000] 

Take  notice  that  on  June  3,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.  (Entergy  Gulf 
States),  tendered  for  filing  six  copies  of 
a  Notice  of  Termination  of  the 
Interconnection  and  Operating 
Agreement  and  Generator  Imbalance 
Agreement  between  Entergy  Gulf  States 
and  The  Goodyear  Tire  &  Rubber 
Company. 
Comment  Date:  June  24,  2002. 

3.  Western  Resources,  Inc. 

(Docket  No.  ER02-2022-OO01 

Take  notice  that  on  June  3,  2002, 
Western  Resources,  Inc.  (WR)  (d.b.a. 


Westar  Energy)  tendered  for  filing  a 
Service  Agreement  between  WR  and  the 
South  Carolina  Electric  &  Gas  Company 
(SCEG).  WR  states  that  the  piupose  of 
this  agreement  is  to  permit  SCEG  to  take 
service  under  WR's  Market  Based  Power 
Sales  Tariff  on  file  with  the 
Commission.  This  agreement  is 
proposed  to  be  effective  May  1st,  2002. 

Copies  of  the  filing  were  served  upon 
SCEG  and  the  Kansas  Corporation 
Commission. 

Comment  Date:  Jime  24,  2002. 

4.  Western  Resources,  Inc.,  Kansas  Gas 
and  Electric  Company 

[Docket  No.  ER02-2023-OOOJ 

Take  notice  that  on  ]une  3 ,  2002 , 
Western  Resources,  Inc.  (WR)  (d.b.a. 
Westar  Energy),  submitted  for  filing 
Revised  Pages  34-42  (Exhibits  B,  C  and 
D)  to  KGE's  Electric  Power, 
Transmission,  and  Service  Contract 
with  the  Kansas  Electric  Power 
Cooperative  (KEPCo).  WR  also 
submitted,  on  behalf  of  its  wholly 
owned  subsidiary  Kansas  Gas  and 
Electric  Company  (KGE)  (d.b.a.  Westar 
Energy),  Revised  Pages  31-36  (Exhibits 
B,  and  C)  to  KGE's  Electric  Power, 
Transmission,  and  Service  Contract 
with  the  KEPCo.  These  revisions  are 
part  of  WR's  and  KGE's  annual  exhibits 
filed  with  the  Federal  Energy  Regulatory 
Commission.  The  revised  pages  are 
proposed  to  be  effective  Jime  1,  2002. 

Copies  of  the  filing  were  served  upon 
KEPCo  and  the  Kansas  Corporation 
Commission. 

Comment  Date:  June  24,  2002. 

5.  Xcel  Energy  Services,  Inc. 

(Docket  No.  ER02-2024-OOOJ 

Take  notice  that  on  June  3,  2002  Xcel 
Energy  Services,  Inc.  (XES),  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS),  submitted  for  filing  a  First 
Amendment  to  the  Transaction 
Agreement  between  SPS  and  West 
Texas  Municipal  Power  Agency 
(WTMPA). 

XES  requests  that  this  agreement 
become  effective  on  June  1,  2002. 

Comment  Date:  June  24,  2002. 

6.  CalPeak  Power — Panoche  LLC, 
CalPeak  Power — Vaca  Dixon  LLC, 
CalPeak  Power— El  Cajon  LLC,  CalPeak 
Power — Enterprise  LLC,  CalPeak 
Power — Border  LLC. 

[Docket  No.  ER02-2025-0001 

Take  notice  that  on  June  3,  2002, 
CalPeak  Power— Panoche  LLC,  CalPeak 
Power — Vaca  Dixon  LLC,  CalPeak 
Power— El  Cajon  LLC,  CalPeak  Power- 
Enterprise  LLC,  and  CalPeak  Power — 
Border  LLC  tendered  for  filing  long-term 
service  agreements  under  their 


respective  FERC  Electric  Tariffs, 
Original  Volume  No.  1. 
Comment  Date:  June  24,  2002. 

7.  Quachita  Power,  LLC 

[Docket  No.  ER02-2026-000] 

Take  notice  that  on  Jime  4,  2002, 
Quachita  Power,  LLC  tendered  for  filing 
a  Notice  of  Succession  pursuant  to  18 
CFR  35.16  of  the  Federal  Energy 
Regulatory  Commission's  regulations  in 
order  to  reflect  its  name  change  from 
Quachita  Power,  LLC. 
Comment  Date:  June  25,  2002. 

8.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-2027-000] 

Take  notice  that  on  June  4,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  filed  a  Notice  of  Cancellation 
with  the  Federal  Energy  Regulatory 
Commission  with  respect  to  Service 
Schedule  J — Hazard  Sharing,  under  the 
Master  Interconnection  Agreement 
between  PNM  and  Tri-State  Generation 
and  Transmission  Association,  Inc.  (Tri- 
State)  (Supplement  No.  36,  as 
supplemented,  to  PNM  Rate  Schedule 
FERC  No.  31).  Pursuant  to  the 
provisions  of  Service  Schedule  J,  Tri- 
State  provided  notice  of  its  intent  to 
terminate  the  service  schedule. 
Consistent  with  the  provisions  of 
Service  Schedule  J,  and  the  notice 
requirements  of  18  CFR  35.15,  PNM 
requests  that  cancellation  of 
Supplement  No.  36  (as  supplemented) 
to  PNM  Rate  Schedule  FERC  No.  31 
become  effective  on  August  3,  2002.  The 
Notice  of  Cancellation  is  available  for 
public  inspection  during  normal 
business  hours  at  PNM's  offices  in 
Albuquerque,  New  Mexico. 

A  copy  of  the  filing  has  been  served 
upon  Tri-State  and  an  informational 
copy  was  provided  to  the  New  Mexico 
Public  Regulation  Commission  and  the 
New  Mexico  Attorney  General. 
Comment  Date:  June  25,  2002. 

9.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-2028-0001 

Take  notice  that  on  June  4,  2002,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
Firm  Point-to-Point  Transmission  (FTP) 
Service  Agreements  and  Long-Term 
Firm  PTP  Service  Agreement 
Specifications  for  AEPSC's  Wholesale 
Power  Merchant  Organization  and 
Constellation  Power  Source,  Inc.  These 
agreements  are  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  that  has  been  designated 
as  the  Operating  Companies  of  the 
American  Electric  Power  System  FERC 
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Electric  Tariff  Second  Revised  Volume 
No.  6. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  on  and  after  June  1,  2002. 
A  copy  of  the  filing  was  served  upon  the 
Parties  and  the  state  utility  regulatory 
commissions  of  Arkansas,  Indiana, 
Kentucky,  Louisiana,  Michigan,  Ohio, 
Oklahoma,  Tennessee,  Texas,  Virginia 
and  West  Virginia. 

Comment  Date:  June  25,  2002. 

10.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-2029-00OJ 

Take  notice  that  on  June  4,  2002  Xcel 
Energy  Services,  Inc.  (XES),  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS),  submitted  for  filing  a 
Transmission  Agent  Agreement  between 
SPS  and  Lea  County  Electric 
Cooperative,  Inc.  (Lea  County). 

XES  requests  that  this  agreement 
become  effective  on  January  14,  2002. 

i    Comment  Date;  June  25,  2002. 
i.  Xcel  Energy  Services,  Inc. 

IDocket  No.  ER02-2O3O-OO0J 
1 1  Take  notice  that  on  June  4,  2002  Xcel 
Energy  Services,  Inc.  (XES),  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS),  submitted  for  filing  a 
Transmission  Agent  Agreement  between 
SPS  and  Cap  Rock  Electric  Cooperative, 
Inc.  (Cap  Rock). 

XES  requests  that  this'agreemeht 
become  effective  on  January  14,  2002. 

J;  Comment  Date:  June  25,  2002. 
2.  Wisconsin  Electric  Power  Company 
(Docket  No.  ER02-2031-O001 

Take  notice  that  on  June  4,  2002. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  between 
the  Wisconsin  Energy  Corporation 
Operating  Companies  (WEC  Operating 
Companies)  and  Midwest  Independent 
System  Operator  (MISO)  under  the  WEC 
Operating  Companies  Joint  Ancillary 
Services  Tariff.  (WEC  Operating 
Companies  FERC  Electric  Tariff, 
Original  Volume  No.  2).  Wisconsin 
Electric  respectfully  requests  an 
effective  date  February  1,  2002. 

Copies  of  the  filing  have  been  served 
on  MISO,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 
I  Comment  Date:  June  25,  2002. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc.,  American 
Transmission  Company  LLC 

[Docket  No.  ER02-2033-O00J 

Take  notice  that  on  June  5,  2002,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 


and  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing 
revisions  to  the  Midwest  ISO  open 
access  transmission  tariff  to  add 
limitation  of  liability  provisions. 
Applicant  request  an  effective  date  of 
August  5,  2002.  The  Midwest  ISO  seeks 
waiver  of  the  Commission's  regulations, 
18  CFR  385.2010  (2000)  with  respect  to 
service  on  all  required  parties.  The 
Midwest  ISO  has  posted  this  filing  on 
its  Internet  site  at  MTvw.inidivestiso.org, 
and  the  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 
Comment  Date:  June  26,  2002. 

14.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-2034-O00J 

Take  notice  that  on  June  5,  2002  Xcel 
■Energy  Services,  Inc.  (XES),  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS),  submitted  for  filing  a 
Transmission  Agent  Agreement  between 
SPS  and  Lyntegar  Electric  Cooperative, 
Inc.  (Lyntegar). 

XES  requests  that  this  agreement 
become  effective  on  January  14,  2002. 

Comment  Date:  June  26,  2002. 

15.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-2O35-OO0J 

Take  notice  that  on  June  5,  2002  Xcel 
Energy  Services,  Inc.  (XES),  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS),  submitted  for  filing  a 
Transmission  Agent  Agreement  between 
SPS  and  Farmers'  Electric  Cooperative, 
,  Inc.  of  New  Mexico  (Farmers'). 

XES  requests  that  this  agreement 
become  effective  on  January  14,  2002. 

Comment  Date:  June  26,  2002. 

16.  Texas-New  Mexico  Power  Company 

[Docket  No.  ER02-2036-0001 

Take  notice  that  on  June  6,  2002, 
Texas-New  Mexico  Power  Company 
(TNMP)  tendered  for  filing  an 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
between  TNMP  and  Public  Service 
Company  of  New  Mexico  (PNM).  TNMP 
requests  waiver  of  the  Commission's 
prior  notice  requirement  so  that  the 
Interconnection  Agreement  is  made 
effective  May  31,  2002. 

Copies  of  the  filing  were  served  upon 
PNM  and  the  New  Mexico  Public 
Regulation  Commission. 
Comment  Date:  June  27,  2002. 

17.  Idaho  Power  Company 

[Docket  No.  ER02-203  7-000) 

Take  notice  that  on  June  5,  2002, 
Idaho  Power  Company  filed  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  Idaho 
Power  Company  and  Bonneville  Power 


Administration,  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 
Comment  Date:  June  26,  2002. 

18.  Idaho  Power  Company 

[Docket  No.  ER02-2O38-OOO] 

Take  notice  that  on  June  5,  2002, 
Idaho  Power  Company  filed  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  Idaho 
Power  Company  and  Idaho  Power 
Supply,  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 
Comment  Date:  June  26,  2002. 

19.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-2O39-OO0J 

Take  notice  that  on  June  5,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an  executed 
copy  of  a  service  agreement  with 
Overton  Power  District  No.  5,  dated  May 
22,  2002,  for  electric  energy  and/or 
capacity  sales  at  negotiated  market- 
based  rates  under  PNM's  Power  and 
Energy  Sales  Tariff  (FERC  Electric 
Tariff,  First  Revised  volume  No.  3). 
PNM  has  requested  an  effective  date  of 
June  1,  2002  for  the  service  agreement. 
PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Copies  of  this  filing  have  been  served' 
upon  Overton  Power  District  No.  5,  the 
New  Mexico  Public  Regulation 
Commission,  and  the  New  Mexico 
Attorney  General. 
Comment  Date:  June  26,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
■20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.fetv.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
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may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-FiUng"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-15380  Filed  5-19-02:  8:45  am] 

BNJJNG  cooe  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2634-007] 

ONE,  LLC;  Notice  of  Availability  of 
Final  Environmental  Assessment 

June  13,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  existing  and 
operating  Storage  Project,  located  on 
Ragged  Steam,  Caucomgomoc  Stream, 
West  Branch  and  South  Branch  of  the 
Penobscot  River  in  the  Counties  of 
Somerset  and  Piscataquis,  Maine  and 
has  prepared  a  Final  Environmental 
Assessment  (EA)  for  the  project. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  NE.,  Washington,  DC 
20426.  The  EA  may  also  be  viewed  on 
the  web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket  #"  and 
follow  the  instructions.  Please  call  (202) 
208-2222  for  assistance. 

For  further  information,  contact  John 
Costello  at  (202)  219-2914  or 
john.costeUo@ferc.gov. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-15403  Filed  6-18-02:  8:45  am] 

BHJJNQ  COOE  Cn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention  and 
Solicitation  of  Comments,  Motions  to 
Intervene,  and  Protests 

June  13.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 


a.  Application  Type:  Declaration  of 
Intention. 

b.  Project  No:  DI02-4-000. 

c.  Date  Filed:  June  4  ,  2002. 

d.  Applicant:  John  A.  Hoogland. 

e.  Name  of  Project:  Klatt  Creek 
Project. 

f.  Location:  The  project  is  located  on 
Klatt  Creek,  a  tributary  of  the  Oconto 
River,  near  Underbill,  Oconto  County, 
Wisconsin,  at  T.  28  N  ,  R.  17  E.,  Section 
35,  SWV4— NWV4,  4th  Principal 
Meridian.  This  project  will  not  occupy 
Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  USC  817 

(b). 

h.  Applicant  Contact:  John  A. 
Hoogland.  12851  Wiskow,  Cecil,  WI 
54111,  telephone  (920)  855-2421. 

i.  FERC  Contact  Any  questions  on 
this  notice  should  be  addressed  to  Etta 
Foster  (202)  219-2679,  or  e-mail 
address:  etta.foster@ferc.gov. 

j.  Deadline  for  filing  comments, 
protests,  and  or  motions  to  intervene: 
July  15,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretary's  Office. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov. 

Please  include  the  docket  number 
(DI02-4-000)  on  any  comments, 
protests,  or  motions  filed. 

k.  Description  of  Project:  The 
proposed  Klatt  Creek  Project,  a  nm-of- 
river  development,  will  consist  of:  (1)  A 
4-foot-high  waterwheel;  (2)  a  750-watt 
generator;  (3)  a  300-foot-long 
underground  transmission  line,  leading 
from  the  inverter  to  a  stepdown 
transformer  and  change  converter, 
connected  to  a  24-volt  DC  battery  bank; 
.  and  (4)  appurtenant  facilities.  It  will  not 
be  connected  to  an  interstate  grid.  All 
power  produced  will  be  used  on  site. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
(FPA),  16  U.S.C.  817  (1),  requires  the 
Commission  to  investigate  and 
determine  whether  or  not  the  project  is 
required  to  be  licensed.  Pursuant  to 
Section  23(b)(1)  of  the  FPA,  a  non- 
federal hydroelectric  project  must 
(unless  it  has  a  still-valid  pre-1920 
federal  permit)  be  licensed  if  it  is 
located  on  a  navigable  water  of  the 
United  States;  occupies  lands  of  the 
United  States;  utilizes  siuplus  water  or 
water  power  from  a  government  dam;  or 


is  located  on  a  body  of  water  over  which 
Congress  has  Commerce  Clause 
jurisdiction,  project  construction 
occurred  on  or  aifter  August  26, 1935, 
and  the  project  affects  the  interests  of 
interstate  or  foreign  commerce.  The 
purpose  of  this  notice  is  to  gather 
information  to  determine  whether  the 
existing  project  meets  any  or  all  of  the 
above  criteria,  as  required  by  the  FPA. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Docket  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiUar  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
If  an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives, 
q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-15400  Filed  6-18-02:  8:45  am] 

BILUNQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  No.  362-004] 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Solicitation  of  Scoping 
Comments 

}une  13,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  Commission  and  are  available  for 
public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  362-004. 

I  c.Dafe/iied:  June  1,2001. 

d.  Applicant:  Ford  Motor  Company. 

e.  Name  of  Project:  Ford  Hydroelectric 
Project. 

f.  Location:  On  the  Mississippi  River, 
in  the  city  of  St.  Paul,  Ramsey  County, 
Minnesota,  at  the  U.S.  Army  Corps  of 
Engineers'  Lock  and  Dam  No.l.  The 
project  is  partially  located  on  federal 
lands  administered  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §  791  (a)-825{r). 

h.  Applicant  Contact:  George 
Waldow,  HDR  Engineering,  Inc..  6190 
Golden  Hills  Drive,  Minneapolis, 
Minnesota  55416,  or  telephone  (763) 
591-5485. 

i.  FERC  Contact.  Sergiu  Serban,  E- 
tnail  address  sergiu  :serban@f ere. fed.  us, 
or  telephone  (202)  501-6935. 

].  Deadline  for  filing  scoping 
comments:  July  29,  2002. 

All  documents  (original  and  eight 
Copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
^treet,  NE,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 


paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  Lock  and  Dam 
No.  1  and  would  consist  of  the 
following  facilities:  (1)  An  existing 
powerhouse  integral  with  the  dam 
having  a  total  installed  capacity  of 
18,000  kilowatts;  and  (2)  appurtenant 
facilities.  The  average  annual  generation 
is  estimated  to  be  97  gieawatt  hours. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link- 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  g  above. 

n.  Scoping  Process 

The  Commission  intends  to  prepare 
an  Environmental  assessment  (EA)  on 
the  project  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

Scoping  Meetings 

FERC  staff  will  conduct  one  agency 
scoping  meeting  and  one  public 
meeting.  The  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  public  scoping 
meeting  is  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 
should  be  analyzed  in  the  EA.  The  times 
and  locations  of  these  meetings  are  as 
follows: 

Agency  Scoping  Meeting 

Date:  Friday,  June  28,  2002 
Time:  9:30  a.m.  to  12:00  p.m. 
Place:  Ford  Motor  Company's  Twin 
Cities  Assembly  Plant  UAW-MNSCU 
Training  Center 
Address:  966  Mississippi  River 
Boulevard  South  St.  Paul,  Minnesota 

Public  Scoping  Meeting 

Date;  Thursday,  June  27,  2002 

Time:  7:00  p.m.  to  9:00  p.m. 

Place:  Same  location  as  for  the  Agency 

Meeting 

Address:  Same  address  as  for  the 

Agency  Meeting 


Copies  of  the  Scoping  Document 
(SDl)  outlining  the  subject  areas  to  be 
addressed  in  the  EA  were  distributed  to 
the  parties  on  the  Commission's  mailing 
list.  Copies  of  the  SDl  will  be  available 
at  the  scoping  meeting  or  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Site  Visit 

The  Applicant  and  FERC  staff  will 
conduct  a  site  visit  of  the  project  on 
June  27,  2002,  between  8  a.m.  and  10 
a.m.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend.  All  participants  should  meet 
inside  of  the  Training  Center  for  a  short 
overview  of  the  hydro  operations  and 
safety  instructions.  Participants  in  the 
site  visit  will  heed  to  provide  their  own 
transportation  and  bring  their  own 
lunch.  All  participants  are  responsible 
for  their  own  transportation  to  the  site. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  thos'e  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  are  recorded  by  a 
stenographer  and  become  part  of  the 
formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meeting  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-15402  Filed  6-18-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Petition  for  Declaratory  Order 
and  Soliciting  Comments,  IMotions  to 
Intervene,  and  Protests 

June  12.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Petition  for 
Declaratory  Order. 

b.  Docket  No:  DI02-5-000. 

c.  Date  Filed:  June  4.  2002. 

d.  Applicant.  University  of  Idaho. 

e.  Name  of  Project  Taylor  Ranch. 

f.  Location:  The  Taylor  Ranch  Project, 
constructed  in  1997,  is  connected  to  a 
pre-existing  domestic  and  irrigation 
water  system,  installed  in  the  1950's, 
whose  water  intake  is  located  on  the 
Payette  National  Forest  land  in  T.  20  N.. 
R.  13  E.,  sec.  3,  Boise  Meridian.  The 
project's  generator  is  located  on  private 
lands.  The  water  is  diverted  from 
Pioneer  Creek,  a  tributary  to  Big  Creek 
and  the  Middle  Fork  Salmon  River, 
Valley  County,  Idaho. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  USC 
817(b). 

h.  Applicant  Contact.  Gerard 
Billington,  University  of  Idaho,  Capital 
Planning  and  Budget,  P.O.  Box  443162, 
Moscow,  ID  83844-3162,  telephone 
nimiber  (208)  885-6468,  e-mail 
gejtirdb@ujdaho.edu. 

i.  FERC  Contact.  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray,  (202)  208-0735,  or  E-mail 
address:  diane.murray@ferc.gov. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  July  15,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Sales,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretary's  Office. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov. 

Please  include  the  docket  nimiber 
(DI02-5-000)  on  any  comments, 
protests,  or  motions  filed. 

k.  Description  of  Project:  The  existing 
project  consists  of  a  750-watt  generator 
and  appurtenant  facilities. 

When  a  Petition  for  Declaratory  Order 
is  filed  with  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 


investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  or  not  the  project: 
(1)  would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Docket  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15405  Filed  6-18-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ^ 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

June  12,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available  . 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12178-000. 

c.  Date  filed:  May  30,  2002. 

d.  Applicant:  Verdant  Power,  LLC. 

e.  Name  of  Project:  Roosevelt  Island 
Tidal  Energy  Hydroelectric  Project. 

f.  Location:  The  project  would  be 
located  in  the  East  River — East  Channel 
off  Roosevelt  Island,  and  on  Roosevelt 
Island  lands  bordering  the  northern 
Channel,  in  Queens  Coimty.  New  York. 
The  project  would  not  occupy  Federal 
or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  USC  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  William  H. 
Taylor,  Verdant  Power,  LLC,  4640  13th 
Street  North,  Arlington,  VA  22207- 
2102,  (703)  528-6445. 

i.  FERC  Contact:  Mr.  James  Hunter. 
(202)  219-2839. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  and  comments:  60 
days  from  the  issue  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Sales,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link. 
Please  include  the  project  number  (P- 
12178-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  tidal  energy  development 
project  would  consist  of:  (1)  494 
proposed  16-foot-diameter,  21 -kilowatt 
free-flow  turbine  generating  imits, 
deployed  below  the  water  surface  in  30 
rows  with  an  average  of  1 7  units  per 
row,  arid  (2)  proposed  power  control 


and  interconnection  facilities  located  on 
Roosevelt  Island.  The  rows  would  be 
separated  by  200  feet  of  channel  length 
and  the  units  would  be  distributed 
across  the  western  half  of  the  channel. 
The  project  would  have  an  annual 
generation  of  32.8  gigawatt  hours  that 
would  be  sold  to  a  local  utility. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
;  application.  A  competing  license 
;  application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
.public  notice. 

I    p.  Proposed  Scope  of  Studies  under 
jPermit — A  preliminary  permit,  if  issued, 
idoes  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
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proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

r.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

s.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

t.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  ]r., 

Dep  u  ty  Secret  a  ry. 

[FR  Doc.  02-15407  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7233-9] 

National  Drinlcing  Water  Advisory 
Council:  Request  for  Nominations  to 
Contaminant  Candidate  List  Worlcing 
Group  and  Small  Systems  Affordablllty 
Worlcing  Group 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  nominations 
to  the  Drinking  Water  Contaminant 
Candidate  List  Working  Group  and 
Small  Systems  Affordability  Working 
Group  of  the  National  Drinking  Water 
Advisory  Coimcil. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
formation  of  a  Drinking  Water 
Contaminant  Candidate  List  (CCL) 
Working  Group  and  Small  Systems 
Affordability  Working  Group  of  the 
National  Drinking  Water  Advisory  , 
Council  (NDWAC),  and  soliciting 
nominations  to  these  working  groups. 
The  Advisory  Council  was  established 
to  provide  practical  and  independent 
advice,  consultation,  and 
recommendations  to  the  Agency  on  the 
activities,  functions,  and  policies  related 
to  the  implementation  of  the  Safe 
Drinking  Water  Act  as  amended. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  working  groups. 
Nominees  should  be  identified  by  name, 
occupation,  position,  address  and 
telephone  number.  To  be  considered,  all 
nominations  must  include  a  current 
resume  providing  the  nominee's 
background,  experience  and 
qualifications. 

Drinking  Water  Contaminant  Candidate 
List  Working  Group 

The  CCL  serves  as  the  primary  source 
of  priority  contaminants  for  the 
Agency's  drinking  water  program.  The 
current  version  of  the  list  is  divided 
among  priorities  for  drinking  water 
research  and  those  contaminants  which 
are  priorities  for  consideration  for 
Agency  determinations  of  whether  or 
not  to  regulate  specific  contaminants. 
The  list  is  comprised  of  both  chemical 
and  microbial  contaminants  that  are 
known  or  anticipated  to  occur  in  public 
water  systems,  and  may  have  adverse 
health  effects,  and  which  at  the  time  of 
publication  are  not  subject  to  any 
proposed  or  promulgated  National 
Primary  Drinking  Water  Standards.  The 
first  CCL  contained  50  chemical  and  10 
microbial  contaminants/groups  and  was 
developed  based  on  the  review  of 
readily  available  information  on 
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potential  drinking  water  contaminants 
and  recommendations  by  technical 
experts. 

EPA  recognized  the  need  for  a  more 
robust  and  transparent  process  for 
identifying  and  narrowing  potential 
contaminants  for  future  CCLs  and  now 
plans  to  develop  a  new  risk  based 
priority  setting  process  based  upon 
consideration  of  the  recommendations 
made  by  the  National  Research  Council 
(NRC)  in  its  2001  report,  "Classifying 
Drinking  Water  Contaminants  for 
Regulatory  Consideration."  The  process 
is  expected  to  allow  the  drinking  water 
program  to  identify  those  contaminants 
that  pose  the  greatest  risk  to  persons 
served  by  public  water  supplies.  The 
process  will  be  utilized  for  selecting 
contaminants  for  future  CCLs. 

The  NRC  recommended  that  the  CCL 
be  developed  in  a  two  step  process. 
Under  the  NRC-recommended 
approach,  the  "imiverse"  of  potential 
drinking  water  contaminants  is 
identified  by  considering  many  possible 
categories  and  sources  of  contaminants. 
The  first  step  involves  narrowing  down 
the  "universe"  to  a  preliminary  CCL 
(PCCL)  using  screening  criteria  and 
expert  judgment.  The  second  step 
involves  the  use  of  a  decision  process 
and  expert  judgment  to  select  high 
priority  contaminants  for  CCL  from  the 
PCCL.  The  NRC-recommended  decision 
process  for  step  2  involves  use  of  a 
prototype  classification  approach  based 
on  predictive  features  and  attributes  of 
contaminants.  The  NRC  also 
recommends  using  virulence  factor 
activity  relationships  (VFAR)  to  identify 
microbiological  contaminants.  VFAR  is 
analogous  to  quantitative  structure 
activity  relationships  used  for  chemical 
contaminants.  It  relies  on  new  genetic 
and  proteomic  analytical  approaches  to 
identify  indicators  or  predictive  factors 
of  potentially  virulent  pathogens  for 
inclusion  on  a  CCL. 

Small  Systems  Afifordability  Working 
Group 

EPA  recognizes  the  special  challenges 
faced  by  small  water  systems  and  is 
committed  to  using  the  suite  of  tools 
and  mechanisms  provided  under  the 
1996  Safe  Drinking  Water  Act  (SDWA) 
amendments  (including  the  small 
system  affordability  provisions  of  the 
Act)  to  help  minimize  the  financial 
impact  that  new  regulations  will  have 
on  small  drinking  water  systems.  Small 
systems  are  being  asked — in  some  cases 
for  the  first  time — to  grapple  with  a 
whole  new  set  of  public  health 
challenges.  In  doing  so,  they  face 
considerable  financial  challenges.  In  its 
FY  2002  Appropriations  Report 
Language,  Congress  directed  EPA  to 


review  the  Agency's  affordability 
criteria. 

EPA  currently  uses  an  affordability 
threshold  of  2.5%  of  median  household 
income.  EPA's  national-level 
affordability  criteria  consist  of  two 
major  components:  an  expenditure 
baseline  and  an  affordability  threshold. 
The  expenditure  baseline  (derived  from 
annual  median  household  water  bills)  is 
subtracted  from  the  affordability 
threshold  (a  share  of  median  household 
income  that  EPA  believes  to  be  a 
reasonable  upper  limit  for  these  water 
bills)  to  determine  the  expenditure 
margin  (the  maximiun  increase  in 
household  water  bills  that  can  be 
imposed  by  treatment  and  still  be 
considered  affordable).  EPA  compares 
the  cost  of  treatment  technologies 
against  the  available  expenditure  margin 
to  determine  if  an  affordable  compliance 
technology  can  be  identified.  If  EPA 
cannot  identify  an  affordable 
compliance  technology,  then  it  attempts 
to  identify  a  variance  technology. 
Findings  must  be  made  at  both  the 
Federal  and  State  level  that  compliance 
technologies  are  not  affordable  for  small 
systems  before  a  variance  can  be 
granted. 

As  part  of  the  Agency's  review  of 
affordability,  a  nimiber  of  areas  will  be 
explored.  TTie  Agency  will  evaluate 
alternatives  to  the  median  as  the  income 
level  for  the  affordability  threshold.  The 
Agency  will  evaluate  alternatives  to 
using  2.5%  as  the  income  percentage  for 
the  j&ordability  threshold.  The  Agency 
will  evaluate  methods  to  account  for  the 
cost  of  new  rules.  The  Agency  will 
investigate  whether  separate  criteria 
should  be  developed  for  ground  and 
siuface  water  systems.  The  EPA  will 
evaluate  the  impact  of  financial 
assistance  programs  on  affordability. 
The  Agency  is  also  receptive  to  other 
approaches  to  reviewing  the  present 
affordability  criteria. 

Submitting  Nominations 

In  view  of  the  importance  of  these 
actions  for  the  drinking  water  program, 
the  Agency  is  seeking  further  public 
input  on  each  of  these  important  issues 
by  establishing  working  groups  of  the 
National  Drinking  Water  Advisory 
Council  (NDWAC).  Consistent  with  that 
commitment,  EPA  will  work  with  the 
NDWAC  to  convene  a  panel  of 
nationally  recognized  technical  experts 
to  study  these  issues  further  and  is 
seeking  nominations  for  these  working 
groups  through  this  notice. 

The  criteria  for  selecting  working 
group  members  are  that  working  group 
members  are  recognized  experts  in  their 
fields;  that  working  group  members  are 
as  impartial  and  objective  as  possible; 


that  working  group  members  represent 
an  array  of  backgroimds  and 
perspectives  (within  their  disciplines); 
that  the  working  group  members  are 
available  to  participate  fully  in  the 
review,  which  will  be  conducted  over  a 
relatively  short  time  frame  [i.e.,  within 
approximately  4-5  months);  and  that 
the  results  of  the  review  be  made 
publicly  available  for  comment. 
Working  group  members  will  be  asked 
to  attend  a  series  of  meetings 
(approximately  three)  over  the  course  of 
4-5  months,  participate  in  the 
discussion  of  key  issues  and 
assumptions  at  these  meetings,  and 
review  and  finalize  the  products  and 
outputs  of  the  working  group.  The 
working  group  will  make  a 
recommendation  to  the  full  NDWAC. 
The  NDWAC  will,  in  turn,  make  a 
recommendation  to  EPA. 

Nominations  for  both  working  groups 
should  be  submitted  to  EPA  no  later 
than  July  5,  2002.  Nominations  for  the 
CCL-2  Working  Group  should  be 
submitted  to  Dr.  Jitendra  Saxena, 
Designated  Federal  Officer,  NDWAC 
Working  Group,  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4607M), 
1200  Pennsylvania  Avenue,  NW 
Washington,  DC  20460.  Nominations  for 
Small  Systems  Affordability  Working 
Group  should  be  submitted  to  Mr.  Amit 
Kapadia,  Designated  Federal  Officer, 
NDWAC  Working  Group  at  the  same 
address.  Given  the  delays  associated 
with  mail  due  to  extra  security,  it  is 
recommended  that  a  copy  of  the 
nominations  be  sent  by  e-mail  to 
saxena.jitendra@epa.gov  and 
kapadia.amit@epa.gov.  The  Agency  will 
not  formally  acknowledge  or  respond  to 
nominations. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jitendra  Saxena  by  e-mail  or  call  (202) 
564-5243,  Mr.  Amit  Kapadia  by  e-mail 
or  call  (202)  564^879. 

Dated:  )une  13.  2002. 
Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 

Water. 

(FR  Doc.  02-15461  Filed  6-18-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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EPA  Science  Advisory  Board;  Human 
Health  Research  Strategy  Review 
Panel;  Request  for  Nominations 

action:  Notice;  request  for  nominations 
to  serve  on  the  Human  Health  Research 
Strategy  Review  Panel  (HHRS  Review 
Panel)  of  the  U.S.  Environmental 
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Protection  Agency's  Science  Advisory 
Board  (SAB). 


jSUMMARY:  The  U.S.  Environmental 
Protection  Agency's  (Agency,  EPA) 
jScience  Advisory  Board  (SAB)  is 
jannouncing  the  formation  of  a  panel  to 
Ireview  the  Agency's  Human  Health 
Research  Strategy  and  the  solicitation  of 
dominations  for  qualified  individuals  to 
serve  on  this  Panel.  To  establish  this 

{)anel,  the  SAB  is  soliciting  nominations 
o  augment  a  pool  of  candidates  now 
pomposed  of  its  existing  Environmental 
Health  Conunittee  (EHC)  and  its 
Integrated  Human  Exposure  Committee 
(IHEC).  The  EPA  Science  Advisory 
^oard  was  established  to  provide 
^dependent  scientific  and  technical 
gdvice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  bases  for 
EPA  regulations.  In  this  sense,  the  Board 
functions  as  a  technical  peer  review 
panel  for  the  research  strategy. 
FOR  FURTHER  INFORMATION  CONTACT: 
—Additional  information  on  this  review 
tan  be  obtained  by  contacting  Mr. 
Thomas  O.  Miller,  Designated  Federal 
Officer,  Hiunan  Health  Research 
Strategy  Review  Panel,  US  EPA  Science 
Advisory  Board  (1400A),  Suite  6450CC, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4558;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
filler,  tom@epa.gov. 

Nomination  information  should  be 
^bmitted  via  e-mail  (preferred)  to  Ms. 
Diana  Pozun,  Management  Assistant. 
EPA  Science  Advisory  Board,  U.S. 
Environmental  Protection  Agency 
(1400A),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460,  telephone 
(202)  564-4544;  FAX  (202)  501-0323,  e- 
mail  pozun.diana@epa.gov. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Web  site 
(http://www.epa.gov/sab)  and  in  the 
Science  Advisory  Board  Fy2001  Annual 
Staff  Report  which  is  available  ft-om  the 
SAB  Publications  Staff  at  (202)  564- 
4533,  via  fax  at  (202)  501-0256,  or  on 
the  SAB  Web  site  at  http:// 
www.epa.gov/sab/annreport01  .pdf. 
\    Nomination  Procedures:  The 
approved  policy  under  which  the  EPA 
Science  Advisory  Board  establishes 
review  panels  is  described  in  a  recent 
Commentary,  EPA  Science  Advisory 
Board  (SAB)  Panel  Formation  Process: 
Immediate  Steps  to  Improve  Policies 
and  Procedures:  An  SAB  Commentary 
{EPA-SAB-EC-COM-002-003),  which 
can  be  found  on  the  SAB  Web  site  at 
www.  epa  .gov/sab/ecm  02003.pdf. 
Principles  discussed  in  that  document 


will  govern  the  establishment  of  the 
HHRS  Review  Panel. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  HHRS  Review 
Panel.  Nominations,  preferably  in 
electronic  format,  should  be  submitted 
to  Ms.  Pozun  at  pozun.diana@epa.gov. 
Anyone  unable  to  submit  nominations 
in  electronic  format  should  send  the 
information  specified  below  to  Ms. 
Pozun  (address  above)  Nominations 
should  arrive  no  later  than  July  5,  2002. 
The  Agency  will  not  necessarily 
formally  acknowledge  or  respond  to 
nominations. 

Nominations  must  include  the 
individual's  name,  occupation,  positibn, 
qualifications  to  address  the  issue,  and 
contact  information  (i.e.,  telephone 
number,  fax  number,  mailing  address,  e- 
mail,  and/or  Web  site).  To  be 
considered,  all  nominations  must 
include  a  current  biographical  sketch 
(approximately  one  page  in  length),  CV 
or  resume  (preferably  electronic  in 
MSWord  or  WordPerfect)  providing 
information  on  the  nominee's 
background,  experience,  and 
qualifications  for  this  Panel.  Detailed 
information  on  the  nominator  is  not 
required,  but  the  nominator's  name, 
affiliation,  and  contact  information  is 
requested  in  order  to  permit  the  staff  to 
contact  the  nominators  with  any 
questions  and  keep  them  informed  of 
activities  associated  with  this  review. 
Names  and  affiliations  of  nominators  for 
individuals  on  the  "Short  List"  that  the 
SAB  intends  to  consider  further  for 
panel  membership,  will  be  included  in 
the  information  made  available  to  the 
public  when  the  Short  List  is 
announced. 

To  improve  the  efficiency  in 
processing  of  nominations  the  SAB 
requests  that  nominations  be  provided 
in  the  following  manner: 

(1)  Send  the  nomination  by  e-mail  to: 
pozun .  diana@epa.gov 

(2)  Use  one  e-mail  per  person  being 
nominated 

(3)  Please  use  "Human  Health 
Research  Strategy  Nomination"  in  the 
subject  field,  followed  by  the  last  name 
of  the  candidate  you  are  nominating. 
(For  example,  "Human  Health  Research 
Strategy  Nomination:  Smith) 

(4)  Attach  supporting  information  in 
MS  Word  or  Wordperfect  files  ending  in 
".doc"  or  ".wpd",  respectively 

(5)  In  a  separate  file  from  the 
biographical  sketch,  CV  or  resimie, 
please  provide  the  following 
information  in  the  order  shown: 

For  the  Nominating  Individual: 

First  Name:  

Last  Name:    

Organizational  Affiliation  and  Title:      _ 


E-mail  Address: 
Mailing  Address: 
Work  Phone: 
Work  Fax: 


For  the  Candidate  being  nominated: 

First  Name: 

Last  Name: 


Professional  Title: 
Department: 
School  or  Unit: 


University  or  Organization: 

Mailing  Address:    

Work  Phone:    

Fax  Work  Phone:    

E-mail  Address: 


Web  site  for  CV  (if  one  exists): 

Nominator's  Assessment  of  Expertise: 
The  following  areas  of  expertise  will 
be  useful  in  this  review.  Please  indicate 
the  areas  of  expertise  the  candidate 
could  contribute  with  a  short  statement 
explaining  why  this  is  the  case: 

1 .  Risk  assessment  and  the 
application  of  the  Agency's  risk 
assessment  guidelines; 

2.  Exposure  measurement/assessment; 

3.  Dosimetry/mechanisms  of  action; 

4.  Computational  toxicology; 

5.  Aggregate  and  cumulative  risk; 

6.  Research  into  various  toxicologic 
endpoints  including  carcinogenicity; 

7.  Molecular  genetics; 

8.  Epidemiology; 

9.  Health  effects  in  sensitive  and 
susceptible  population  groups; 

10.  Uncertainty  analysis;  and 

11.  Public  health  outcomes 

12.  Others  that  nominators  might  feel 
to  be  appropriate 

Evaluation  Procedures:  The  SAB 
panel  formation  process,  mentioned 
earlier  in  this  notice,  is  described  in  an 
SAB  Commentary,  EPA  Science 
Advisory  Board  (SAB)  Panel  Formation 
Process:  Immediate  Steps  to  Improve 
Policies  and  Procedures:  An  SAB 
Commentary  [http://www.epa.gov/sab/ 
ecm02003.pdf).  This  process  guides  the 
activity  used  by  the  SAB  to  gather  and 
evaluate  nominees  and  to  select  a  panel 
having  balanced  membership.  At  the 
SAB,  a  balanced  panel  is  characterized 
by  inclusion  of  the  necessary  domains 
of  knowledge,  the  relevant  scientific 
perspectives  (which,  among  other 
factors  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
address  the  charge  adequately. 

First,  the  process  solicits  nominations 
to  the  Panel  from  SAB  members  and 
consultants,  external  outreach  to  the 
public,  and  contact  with  the  Agency 
itself  to  obtain  a  broad  set  of  nominees 
to  consider  for  membership.  Second,  the 
nominations  received  are  combined  and 
entered  into  a  data  base  termed  the 
"WIDECAST."  Third,  a  smaller  subset 
(the  "Short  List")  will  be  identified  from 
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this  larger  group  of  nominees  for  more 
detailed  consideration.  The  Short  List 
includes  the  names  of  candidates,  a 
short  biographical  sketch  of  each 
candidate,  and  the  names  of  those  who 
nominated  the  person.  Fourth,  the  Short 
List  is  posted  on  the  SAB  Web  site 
{www.epa.gov/sab).  and  public 
comments  accepted  on  tlie  individual's 
expertise,  conflict-of-interest,  questions 
on  any  perceived  lack  of  impartiality  of 
the  person  (as  defined  by  federal 
regulation),  as  well  as  on  the  overall 
balance  of  technical  views  represented 
on  the  Panel. 

Finally,  the  Panel  members  are 
selected  by  considering  public  reaction 
to  the  Short  List  candidates,  information 
provided  by  candidates,  and 
information  on  the  backgroimd  of  each 
candidate  which  is  gathered 
independently  by  SAB  Staff.  Criteria 
used  in  the  evaluating  of  individual 
panelists  include:  (a)  Expertise, 
knowledge,  and  experience  (primary 
factors);  ^)  scientific  credibility  and 
impartiality;  (c)  skills  working  in 
conunittees  and  advisory  panels;  and  (d) 
availability. 

Panel  members  will  be  asked  to  attend 
at  least  one  public  face-to-face  meeting 
and,  probably,  several  public  telephone 
conference  call  meetings  over  the 
anticipated  3-month  course  of  the 
activity.  The  Executive  Conunittee  (EC) 
of  the  SAB  will  review  the  Panel's 
report  in  a  public  meeting  and  reach  a 
judgment  about  its  transmittal  to  the 
Administrator. 

Background:  The  mission  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
is  to  protect  public  health  and  safeguard 
the  natural  environment.  Risk 
assessment  is  an  integral  part  of  this 
mission  in  that  it  identifies  and 
characterizes  environmentally  related 
hiunan  health  problems.  The  Hiunan 
Health  Research  Strategy  document 
presents  a  conceptual  framework  for 
future  himian  health  research  by  EPA's 
Office  of  Research  and  Development 
(ORD).  The  Agency's  research  strategy 
outlines  a  core  research  effort  to  provide 
broader,  more  fundamental  information 
that  will  improve  imderstanding  of 
problem-driven  health  risk  issues 
encountered  by  the  EPA's  Program  and 
Regional  Offices.  The  document  focuses 
on  broad  themes  and  general 
approaches.  Implementation  of  an 
integrated  research  program  on  human 
health  is  described  in  greater  detail  in 
ORD's  Multiyear  Plan  on  Human  Health 
Research  which  identifies  the  specific 
performance  goals  and  the  measures 
needed  to  achieve  those  goals  over  a  5 
to  10  year  period. 

ORO's  strategic  research  directions  for 
Human  Health  include  (1)  research  to 


improve  the  scientific  foundation  of 
human  health  risk  assessment;  and  (2) 
research  to  enable  evaluation  of  public 
health  outcomes  from  environmental 
risk  management  decisions. 

1 .  Research  to  Improve  the  Scientific 
Foundation  of  Human  Health  Risk 
Assessment.  ORD's  human  health  risk 
assessment  program  assumes  that  major 
imcertainties  in  risk  assessment  can  be 
reduced  by  understanding  and 
elucidating  the  fundamental 
determinants  of  exposure  and  dose  and 
the  basic  biological  changes  that  follow 
exposure  to  pollutants  and  which  result 
in  a  toxic  response.  This  research  will 
provide  the  scientific  knowledge  and 
principles  to  ipiprove  the  risk 
assessment  for  all  human  health 
endpoints,  aggregate  and  cumulative 
risk,  and  risk  to  susceptible  populations. 

One  component  of  this  forward 
looking  research  focuses  on 
Harmonizing  Risk  Assessment 
Approaches.  This  research  addresses  the 
differing  approaches  for  the  assessment 
of  risk  from  cancer  and  noncancer 
health  endpoints.  The  intent  of  this 
research  is  to  develop  a  common  set  of 
principles  and  guidelines  for  drawing 
inferences  about  risk  based  on 
mechanistic  information.  Specific 
research  objectives  include:  (i)  The 
development  of  emerging  technologies 
or  methods  to  study  mode  or 
mechanism  of  action;  (ii)  provision  of  a 
framework  for  defining  mode  or 
mechanism  of  action;  (iii)  development 
of  a  basis  for  comparing  risk  across  all 
health  endpoints  using  mechanistic 
information;  (iv)  developing  principles 
for  the  use  of  mechanistic  data  to  select 
the  most  appropriate  risk  assessment 
model;  and  (v)  development  of 
principles  for  the  use  of  mechanistic 
data  to  reduce  or  replace  imcertainty 
factors  in  risk  assessments,  especially 
for  inter-  and  intraspecies  extrapolation. 

Research  on  Aggregate  and 
Cimiulative  Risk  reflects  the  reality  that 
humans  are  exposed  to  mixtures  of 
pollutants  bom  multiple  sources.  This 
research  will  provide  the  scientific 
support  for  decisions  concerning 
exposure  to  a  pollutant  by  multiple 
routes  of  exposure  or  to  multiple 
pollutants  having  a  similar  mode  of 
action.  ORD  will  also  develop 
approaches  to  study  how  people  and 
communities  are  affected  following 
exposure  to  multiple  pollutants  that 
may  interact  with  other  environmental 
stressors.  Specific  research  objectives 
include:  (i)  Determining  the  best  and 
most  cost-efiective  ways  to  measure 
himian  exposures  in  all  relevant  media; 
(ii)  developing  exposure  models  and 
methods  suitable  for  the  EPA  and  the 
public  to  assess  aggregate  and 


cumulative  risk;  and  (iii)  providing  the 
scientific  basis  to  predict  the  interactive 
effects  of  pollutants  in  mixtures  and  the 
most  appropriate  approaches  for 
combining  effects  and  risks  from 
pollutant  mixtures. 

Research  on  Susceptible  and  Highly- 
Exposed  Subpopulations  will  focus  on 
developing  a  scientific  understanding  of 
the  biological  basis  for  differing 
responsiveness  of  subpopulations 
within  the  general  population.  Specific 
research  objectives  include  the 
following:  (i)  Identifying  the  key  factors 
that  contribute  to  variability  in  human 
exposure;  (ii)  improving  the  accuracy  of 
dose  estimation  in  the  general 
population;  (iii)  identifying  the 
biological  basis  underlying  differential 
responsiveness  of  sensitive 
subpopulations  of  humans  to  pollutant 
exposure;  and  (iv)  determining  how 
exposure,  dose  and  effect  information 
can  be  incorporated  into  risk  assessment 
methods  to  accoimt  for  interindividual 
variability. 

2.  Research  to  Enable  Evaluation  of 
Public  Health  Outcomes  from  Risk 
Management  Actions. 

Generally,  the  EPA  has  not  prepared 
retrospective  evaluations  to  determine  if 
the  intended  public  health  protection 
benefits  were  realized  once  an  EPA 
decision  had  been  in  place  for  a  period 
of  time.  With  the  advent  of  the 
Government  Performance  and  Results 
Act  (GPRA)  and  calls  for  the  EPA  to 
stress  and  demonstrate  outcome- 
oriented  goals  and  measures  of  success, 
research  is  needed  to  enable  evaluation 
of  actual  public  health  outcomes  from 
risk  management  actions.  Estimating 
public  health  benefits  of  EPA  regulatory 
decisions  and  rule  making,  or  in  a  more 
general  sense  evaluating  public  health 
outcomes  from  risk  management 
actions,  will  involve  a  number  of 
disciplines  groimded  in  both  the 
physical  and  social  sciences,  and 
increasingly  must  take  into  accoimt  the 
economic  and  behavioral  aspects  of 
human  decision-making. 

The  long  term  goal  of  ORD's  research 
on  public  health  outcomes  is  to  provide 
the  scientific  imderstanding  and  tools 
for  use  in  evaluating  the  effectiveness  of 
public  health  outcomes  resulting  from 
risk  management  actions.  Research  will 
focus  on  identifying,  discovering,  or 
developing  the  most  effective  methods 
and  models;  determining  how  they  can 
be  integrated  into  a  decision-making 
fr^unework  to  assist  Federal,  State,  and 
local  decision-makers  in  evaluating 
changes  in  public  health  as  a  result  of 
risk  management  actions;  and 
developing  a  framework  to  quantify 
such  changes  accurately.  Specific 
research  objectives  include:  (i) 
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Establishing  the  linkage  between - 
sources,  environmental  concentrations, 
exposure,  adverse  effects  or  disease,  and 
effectiveness  so  that  a  change  in  a 
human  health  outcomes  subsequent  to  a 
risk  management  action  can  be 
determined  by  measuring  or  modeling 
any  one  of  these  linked  steps;  and  (ii) 
improving  methods  and  models  by 
which  others  can  measure  or  model 
changes  in  public  health  outcomes 
following  various  risk  management 
actions. 

Charge:  The  ciurent  Charge  that  the 
Agency  is  asking  the  SAB  to  implement 
in  this  review  follows.  The  final  Charge 
may  change  some  as  a  result  of  ongoing 
discussions  between  the  Agency  and  the 
Panel.  Updates  will  be  posted  on  the 
SAB  Web  site:  www.epa.gov/sa6. 

ORD  is  requesting  a  review  by  the 
SAB  of  the  Human  Health  Research 
Strategy,  including  the  following  points: 

a.  Does  the  document  establish  the 
appropriate  direction  and  research  areas 
(i.e.,  aggregate-cumulative  risk, 
harmonization,  susceptible 
subpopulations,  effectiveness  of  public 
health  outcomes)  for  a  long-term,  core 
research  program  on  himian  health  risk 
assessment? 

b.  Will  the  research  that  is  described 
reduce  uncertainty  in  the  risk 
assessment  process? 

c.  For  the  research  areas  selected, 
does  the  strategy  provide  a  clear 
framework  for  a  multi-disciplinary 
research  program? 

d.  Does  the  strategy  provide  a  logical 
approach  for  framing  research  to 
evaluate  the  impact  of  risk  management 
decisions  on  human  health? 

Review  Document  Availability — The 
I    EPA  research  strategy  for  human  health 
is  documented  in  the  Human  Health 
Research  Strategy,  U.S.  EPA  Office  of 
Research  and  Development,  Internal 
Review  Draft,  May  2002.  Those 
members  of  the  public  who  wish  to 
view  the  Agency  draft  document  as  they 
consider  who  might  be  appropriate  to 
nominate  for  this  panel  should  obtain  or 
read  it  on  the  EPA  ORD  NHEERL  Web 
site  at  www.epa.gov/nheerl/ 
humanhealth.  The  public  may  also 
contact  Dr.  Hugh  Tilson,  National 
Health  and  Environmental  Effects 
Research  Laboratory  by  voice  telephone 
I    at  (919)  541-4607;  fax  at  (919)  685- 
3252;  or  mail  at  Dr.  Hugh  Tilson, 
Associate  Laboratory  Director,  NHEERL, 
Mail  Code  B30502.  Research  Triangle 
Park.  NC  27711. 


Dated:  June  11.  2002. 

A.  Robert  Flaak. 

Acting  Deputy  Director,  EPA  Science 
Advisory  Board. 

[FR  Doc.  02-15459  Filed  6-19-02;  8:45  am) 

BILUNO  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-2002-0018;  FRL-7181-1] 

AccM*  to  Confidential  Business 
Information  by  C-Technologles.net 
LLC  and  INADEV  Corporation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  authorized  Logistics 
Management  Institute's  (LMI) 
subcontractors  C-Technologies.net  LLC, 
of  Chantilly,  VA.  and  INADEV 
Corporation,  of  Fairfax,  VA,  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4,5,8,  and  12  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  under  sections  4,5,8, 
and  12  of  TSCA  occurred  as  a  result  of 
an  ^proved  waiver  dated  May  8,  2002, 
which  requested  granting  C- 
Technologies.net  LLC  and  INADEV 
Corporation  immediate  access  to 
sections  4.  5.  8  and  12  of  TSCA  CBI. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA- 
Hotline@epamail.epa.gov, 

SUPPLEMENTARY  INFORMATION: 

L  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA),  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action,  ff  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
•  "Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrg8tr/. 

m.  What  Action  is  the  Agency  Taking? 

Under  contract  number  GS-35F- 
4041G,  C-Technologies.net  LLC,  of 
14170  Newbrook  Drive,  Suite  201, 
Chantilly,  VA,  and  INADEV 
Corporation,  of  2812  Old  Lee  Highway, 
Suite  205,  Fairfax,  VA,  will  assist  the 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  in  correcting  problems 
resulting  from  the  migration  of  several 
notes  applications  to  new  hardware  and 
to  retain  performance  and  data  integrity. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  number  GS-35F-4041G,  C- 
Technologies.net  LLC  and  INADEV 
Corporation  will  require  access  to  CBI 
submitted  to  EPA  under  sections  4,  5,  8. 
and  12  of  TSCA,  to  perform  successfully 
the  duties  specified  under  the  contract. 

C-Technologies.net  LLC  and  INADEV 
Corporation  personnel  were  given 
access  to  information  submitted  to  EPA 
under  sections  4,  5,  8,  and  12  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

Access  to  the  confidential  data 
submitted  to  EPA  under  sections  4,  5,  8. 
and  12  of  TSCA  occurred  as  a  result  of 
an  approved  waiver  dated  May  8.  2002, 
which  requested  granting  C- 
Technologies.net  LLC  and  INADEV 
Corporation  immediate  access  to 
sections  4,  5,  8,  and  12  of  TSCA  CBI. 
This  waiver  was  necessary  to  allow  C- 
Technologies.net  LLC  and  INADEV 
Corporation  to  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  correcting  problems  resulting  from 
the  migration  of  several  Notes 
applications  to  new  hardware  and  to 
retain  performance  and  data  integrity. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5,  8.  and  12  of  TSCA.  that  the 
Agency  may  provide  C-Technologies.net 
LLC  and  INADEV  Corporation  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters. 
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C-Technologies.net  LLC  and  INADEV 
Corporation  will  be  required  to  adhere 
to  all  provisions  of  EPA's  TSCA 
Confidential  Business  Information 
Security  Manual. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
March  31,  2004. 

C-Technologies.net  LLC  and  INADEV 
Corporation  personnel  will  be  required 
to  sign  nondisclosure  agreements  and 
will  be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection, 
Confidential  business  information. 

Dated:  June  10.  2002. 
Allan  A.  Abramson, 

Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
(FR  Doc.  02-15466  Filed  6-18-02;  8:45  am] 
BtLUNG  COM  6S60-M-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7234-21 

Announcement  of  a  Stakeholder 
Meeting  on  Preliminary  Regulatory 
Daterminationa  for  Priority 
Contaminanta  on  tiie  Drinldng  Water 
Contaminant  Candidate  Uat 

AGENCY:  Environmental  Protection 

Agency.. 

ACTION:  Notice  of  a  stakeholder  meeting. 

SUHMARY:  The  Environmental  Protection 
Agency  (EPA)  has  scheduled  a  public 
meeting  to  discuss  the  results  of  the 
Agency's  preliminary  regulatory 
determinations  for  nine  CCL 
contaminants  together  with  the 
determination  process,  rationale,  and 
supporting  technical  information  for 
each.  The  Federal  Register  notice  that 
announced  the  Preliminary  Regulatory 
Determinations  for  Priority 
Contaminants  on  the  Drinking  Water 
Contaminant  Candidate  List  was 
published  by  EPA  on  June  3,  2002. 
DATES:  The  stakeholder  meeting  will  be 
held  from  9  a.m.  to  5:00  p.m.  eastern 
time,  on  July  16,  2002. 
ADDRESSES:  The  meeting  will  be  at  the 
Washington  Plaza  Hotel,  phone  (202) 
842-1300,  or  (800)  424-1140,  located  at 
10  Thomas  Circle,  NW  (comer  of  M  and 
14th  Streets)  in  downtown  Washington. 
DC.  The  hotel  is  a  short  distance  from 
both  the  McPherson  Square  Metro 
Station  (Orange  and  Blue  Lines)  and 
Farragut  North  Metro  Station  (Red  Line). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries  regarding  the 


Contaminant  Candidate  List  Preliminary 
Determinations  contact:  Ms.  Karen 
Wirth,  (202)  564-5246,  e- 
m^l:wirth.karen@epa.gov,  or  Mr.  Tom 
Carpenter,  (202)  564-4885.  e- 
mail:cai7>e/iter.t/ioinas@epa.gov.  For 
registration  and  general  information 
about  this  meeting,  please  contact  Ms. 
Paula  Moreno  at  RESOLVE,  Inc.,  1255 
23rd  Street,  NW.,  Suite  275, 
Washington,  DC.  20037,  by  phone:  (202) 
965-6218;  by  fax:  (202)  338-1264,  or  by 
e-mail  at  pmoreno@resolv.org.  Those 
registered  by  July  8,  2002  will  receive 
background  materials  prior  to  the 
meeting.  Additional  information  on 
these  and  other  EPA  activities  under 
SDWA  is  available  at  the  Safe  Drinking 
Water  Hotline  at  (800)  426-4791. 
SUPPLEMENTARY  INFORMATION:  The  Safe 
Drinking  Water  Act  (SDWA),  as 
amended  in  1996,  directs  the 
Environmental  Protection  Agency  (EPA) 
to  publish  a  list  of  contaminants 
(referred  to  as  the  Contaminant 
Candidate  List,  or  CCL)  to  assist  in 
priority-setting  efforts.  SDWA  also 
directs  the  Agency  to  select  five  or  more 
contaminants  from  the  current  CCL  and 
determine  by  August  2001  whether  or 
not  to  regulate  these  contaminants  with 
a  National  Primary  Drinking  Water 
Regulation  (NPDWR).  EPA  developed  an 
approach,  or  protocol,  for  the  review  of 
CCL  contaminants  in  consultation  with 
stakeholders.  EPA  has  applied  this 
protocol  to  the  Agency's  1998  CCL.  The 
review  focused  on  8  chemical  and  1 
microbiological  contaminants.  The 
meeting  will  provide  stakeholders 
information  on  EPA's  protocol  for  the 
review  of  these  9  contaminants  and 
EPA's  preliminary  determinations. 
Comments  on  the  CCL  preliminary 
regulatory  determinations  must  be 
submitted  in  writing  to  the  Agency's 
Water  Docket  (W-01-03  Comments 
Clerk)  by  August  2,  2002. 

There  will  be  a  limited  number  of 
teleconference  lines  available  for  those 
who  are  unable  to  attend  in  person. 
Information  about  how  to  access  these 
lines  will  accompany  the  pre-meeting 
materials  to  be  mailed  out  to  those  who 
register,  and  also  will  be  available  prior 
to  the  day  of  this  meeting  through  the 
previously-noted  point  of  contact  at 
RESOLVE,  Inc.  On-site  registration  for 
this  meeting  will  occiu-  from  8:45  a.m. 
to  9  a.m. 

Any  person  needing  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  same  previously-noted  point 
of  contact  at  RESOLVE.  Inc.,  at  least  five 
business  days  before  the  meeting  so  that 
the  Agency  can  make  appropriate 
arrangements. 


Dated:  June  13.  2002. 

Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  02-15462  Filed  6-18-02;  8:45  am] 

BNJJNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7234-1] 

EPA  Science  Adviaory  Board 
Notification  of  Public  Adviaory 
Committee  Meetinge  of  ti>e  SAB 
Executive  Committee  and  Clean  Air 
Scientific  Adviaory  Committee 

Piu-suant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that' two 
committees  of  the  US  EPA  Science 
Advisory  Board  (SAB)  will  meet  on  the 
dates  and  times  noted  below.  All  times 
noted  are  Eastern  Time.  All  meetings  are 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Documents  that 
are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  (if  any)  is 
included  below. 

1.  Executive  Committee  of  the  EPA 
Science  Advisory  Board — July  16-17, 
2002 

The  Executive  Committee  (EC)  of  the 
US  EPA  Science  Advisory  Board  (SAB) 
will  meet  on  Tuesday,  July  16,  2002  and 
Wednesday,  July  17,  2002  in  Classroom 
C-113, 109  Alexander  Drive,  Research 
Triangle  Park,  NC.  The  meeting  will 
begin  by  9:15  am  on  July  16  and  adjourn 
no  later  than  5:00  pm  on  July  17,  2002. 

Purpose  of  the  Meeting— This  meeting 
of  the  SAB  Executive  Committee  is  one 
in  a  series  of  periodic  meetings  in  which 
the  EC  takes  action  on  reports  generated 
by  SAB  Committees,  meets  with  Agency 
leadership,  and  addresses  a  variety  of 
issues  germane  to  the  operation  of  the 
Board.  The  agenda  for  the  July  16-17, 
2002  meeting  will  be  posted  on  the  SAB 
Web  site  [www.epa.gov/sab)  not  later 
than  5  days  before  the  meeting  and  is 
likely  to  include,  but  not  be  limited  to 
the  following: 

a.  Action  on  one  Committee  report: 
Long-Term  Enhanced  Surface  Water 
Treatment  Rule  Proposal  and  Stage  II 
Disinfection/Disinfectant  By-Product 
Rule  Proposal:  An  SAB  Report  from 
the  Drinking  Water  Committee  (DWC). 
[See  66  FR  56557,  November  8.  2001 
for  further  details.) 
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b.  Meetings  with  Administration 
officials,  including  * 

(1)  Ms.  Linda  Fisher,  Deputy 
Administrator  (tentative) 

(2)  Dr.  Paul  Oilman.  Assistant 
Administrator,  Office  of  Research  and 
Development  (tentative) 

c.  Matters  of  Board  business, 
including  discussion  of  the  following: 

(1)  Activities  of  the  SAB  Policies  and 
Procedures  Subcommittee 

(2)  An  update  on  Membership  changes 
for  FY2003 

(3)  The  SAB  Agenda  for  FY2003. 
Availability  of  Review  Materials — 

Draft  SAB  reports  will  be  posted  on  the 
SAB  Web  site  [www.epa.gov/sab) 
approximately  10  business  days  before 
the  date  of  the  meeting  or  as  soon  as 
available.  The  imderlying  documents 
that  are  the  subject  of  SAB  reviews, 
however,  are  not  available  from  the  SAB 
Office  but  are  normally  available  from 
the  originating  EPA  office  (please  see  FR 
references  above  for  details  or 
background  materials  for  each  report 
under  review  by  the  EC). 

Charge  to  the  Executive  Committee — 
In  its  review  of  SAB  committee  and 
Subcommittee  reports,  the  Executive 
Committee  will  focus  on  the  following 
questions: 

(a)  Has  the  SAB  adequately  responded 
to  the  questions  posed  in  the  Charge? 

(b)  Are  the  statements  and/or  responses 
in  the  draft  report  clear? 

(c)  Are  there  any  errors  of  fact  in  the 
report? 

In  accord  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  public  and 
the  Agency  are  invited  to  submit  written 
comments  on  these  three  questions  that 
are  the  focus  of  the  review.  Submissions 
should  be  received  by  Wednesday,  July 
10,  2002  by  Ms.  Diana  Pozun,  EPA 
Science  Advisory  Board.  Mail  Code 
1400A,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington  DC  20460.  (Telephone  (202) 
564-4544.  FAX  (202)  501-0582;  or  via 
e-mail  at  pozun.diana@epa.gov). 
Submission  by  e-mail  to  Ms.  Pozun  will 
maximize  the  time  available  for  review 
by  the  Executive  Committee. 

Although  not  required  by  FACA.  the 
SAB  will  have  a  brief  period  available 
for  applicable  public  comment. 
Therefore,  anyone  wishing  to  make  oral 
comments  on  the  three  focus  questions 
above,  but  that  are  not  duplicative  of  the 
written  comments,  should  contact  the 
Designated  Federal  Officer  for  the 
Executive  Committee,  Mr.  A.  Robert 
Flaak  [see  contact  information  below)  by 
noon  Eastern  Time  on  Wednesday,  July 
10, 2002. 

For  Further  Information — Any 
member  of  the  public  wishing  further 


information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(10  minutes  or  less)  must  contact  Mr.  A. 
Robert  Flaak,  Acting  Deputy  Staff 
Director,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone 
(202)  564-4546;  FAX  (202)  501-0852;  or 
via  e-mail. at /7aaJc.robert@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax,  or  mail)  and 
received  by  Mr.  Flaak  no  later  than  noon 
Eastern  Time  on  Wednesday,  July  10, 
2002. 

2.  Clean  Air  Scientific  Advisory 
Committee  (CASACh-fuly  18-19.  2002 

The  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  the  US  EPA 
Science  Advisory  Board  (SAB)  will  meet 
on  Thursday  July  18  and  Friday  July  19. 
2002.  The  meeting  will  begin  at  9:15  am 
on  July  18th  and  adjourn  no  later  than 
5:00  pm  on  July  19th  and  be  held  in 
EPA's  Main  Auditorium  (  C  111).  109 
Alexander  Drive,  Research  Triangle 
Park.  NC . 

This  meeting  was  pre-announced  in 
67  Federal  Register  15802-15804,  April 

3.  2002. 

Purpose  of  the  Meeting — ^The  CASAC 
Particulate  Matter  (PM)  Review  Panel 
will  conduct  a  peer  review  of  the  EBA 
Air  Quality  Criteria  for  Particulate 
Matter  (Third  External  Review  Draft) 
prepared  by  EPA's  National  Center  for    ■ 
Environmental  Assessment  (NCEA) 

Availability  of  Review  Materials — The 
review  docimient,  EPA  Air  Quality 
Criteria  for  information  on  the  effects  of 
airborne  particulate  matter  (PM)  on 
human  health  and  welfare.  To  obtain  a 
copy  of  the  draft  dociunent,  or  to  obtain 
further  information  concerning  this 
document,  please  refer  to  67  Federal 
Register  31303,  May  9,  2002  for  further 
details.  The  review  dociunent  is  not 
available  from  the  EPA  Science 
Advisory  Board. 

A  draft  meeting  agenda  will  be 
available  on  the  SAB  Web  site 
(www.epa.gov/sab)  approximately  two 
weeks  prior  to  the  meeting. 

For  Further  Information— Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
must  contact  Mr.  A.  Robert  Flaak, 
Acting  Deputy  Staff  Director.  EPA 
Science  Advisory  Board  (1400A).  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW,  Washington. 
DC  20460;  telephone  (202)  564-4546; 
FAX  (202)  501-0852;  or  via  e-mail  at 
flaak.robert@epa.gov. 

Written  Comments — In  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA).  the  public  is  encouraged  to 


submit  written  comments  on  the  draft 
review  document.  Written  comments 
must  be  received  no  later  than  Friday, 
July  12.  2002.  preferably  in  electronic 
format  (e-mail).  Comments  received 
after  that  date  will  be  forwarded  to  the 
Committee,  but  will  not  be  available  for 
comment  or  discussion  during  the 
meeting.  Written  comments  should  be 
sent  to  Mr.  Flaak  at  the  above  address. 

Oral  Comments — The  SAB  has 
allocated  no  more  than  three  (3)  hours 
during  this  meeting  for  applicable 
public  comment.  Requests  for  oral 
comments  must  be  in  writing  (e-mail, 
fax,  or  mail)  and  received  by  Mr.  Flaak 
no  later  than  noon  Eastern  Time  on 
Wednesday.  July  10.  2002  in  order  to  be 
included  on  the  Agenda.  The  oral  public 
comment  period  will  be  limited  to  three 
(3)  hours  divided  among  the  speakers 
who  register.  Registration  is  on  a  first 
come  basis,  allowing  at  least  five  and  no 
more  than  ten  minutes  per  speaker  or 
organization  (depending  on  the  number 
of  registrants).  Once  registered,  speakers 
may  not  give-up  their  time  to  other 
speakers.  Sfmakers  who  are  unable  to 
register  in  time,  may  provide  their 
comments  in  writing  as  noted  above. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Ora7  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  revfewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  priof 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
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following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  [http://www.epa.gov/sab] 
and  in  The  FY2001  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  Web  site. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  the 
appropriate  DFO  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  June  12,  2002. 
Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board. 
[FR  Doc.  02-15460  Filed  6-18-02;  8:45  am] 
BILUNO  COOe  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7234-7] 

Proposed  Prospective  Purchaser 
Agreement  and  Covenant  Not  to  Sue 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980  Regarding  the  Roebling  Steel 
Superfund  Site,  Roebling,  NJ 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  prospective 
purchaser  agreement  and  opportunity 
for  public  comment. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
("EPA")  is  proposing  to  enter  into  an 
administrative  settlement  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9601  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  This 
settlement  is  intended  to  resolve  a 
prospective  lessee's  liability  for 
response  costs  incurred  by  EPA  at  the 


Roebling  Steel  Superfund  Site  in 
Roebling,  New  Jersey. 

DATE:  Comments  must  be  provided  on  or 
before  July  19,  2002. 

ADDRESS:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  290  Broadway— 1 7th  Floor, 
New  York,  New  York  10007-1866  and 
should  refer  to:  In  the  Matter  of  the 
Roebling  Steel  Superfund  Site,  U.S.  EPA 
Region  II  Docket  No.  CERCLA-02- 
2001-2015. 

FOR  FURTHER  INFORMATION:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway — 17th  Floor,  New  York,  New 
York  10007-1866,  Attention:  Deborah 
Mellott,  Esq.  (212)  637-3147. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  EPA  guidance,  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Roebling  Steel  Superfund  Site, 
located  in  Roebling,  Burlington  County, 
New  Jersey.  CERCLA  provides  EPA  the 
authority  to  settle  certain  claims  for 
response  costs  incurred  by  the  United 
States  with  the  approval  of  the  Attorney 
General  of  the  United  States. 

The  proposed  settlement  provides 
that  New  Jersey  Transit  Corporation,  an 
ageney  of  the  State  of  New  Jersey,  will 
perform  work  at  the  Roebling  Steel 
Superfund  Site  in  return  for  a  covenant 
not  sue  under  sections  106  or  107  of 
CERCLA  ft-om  the  United  States. 

A  copy  of  the  proposed  administrative 
setdement  agreement  and  covenant  not 
to  sue,  as  well  as  background 
information  relating  to  the  settlement, 
may  be  obtained  in  person  or  by  mail 
from  EPA's  Region  11  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York,  New  York  10007-1866. 

Dated:  May  14,  2002. 
William ).  Muszynski, 
Deputy  Regional  Administrator.  Region  II. 
[FR  Doc.  02-15457  Filed  6-18-02;  8:45  am] 
BILUNG  COOE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7234-8] 

Prospective  Purchaser  Agreement  and 
Covenant  Not  To  Sue  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  Regarding  the  DeRewai  Chemical 
Company  Superfund  Site,  Klngwood 
Township,  NJ 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  proposed  prospective 
purchaser  agreement  and  request  for 
public  comment. 


SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9601  etseq.,  the  U.S. 
Environmental  Protection  Agency 
("EPA")  announces  a  proposed 
administrative  settlement  with  the  New 
Jersey  Department  of  Environmental 
Protection  ("NJDEP")  and  the  Township 
of  Kingwood,  New  Jersey  ("Township") 
concerning  the  DeRewai  Chemical 
Company  Superfund  Site  in  Kingwood 
Township,  New  Jersey.  The  proposed 
administrative  settlement,  also  known 
as  a  prospective  purchaser  agreement,  is 
memorialized  in  an  Agreement  And 
Covenant  Not  To  Sue  ("Agreement") 
between  EPA,  NJDEP  and  the  Township. 
By  this  Notice,  EPA  is  informing  the 
public  of  the  proposed  settlement  and  of 
the  opportimity  to  comment. 

Following  a  CERCLA  investigation  at 
the  approximately  8.4-acre  Site,  where  a 
chemical  storage  facility  was  formerly 
situated,  EPA  found  that  the  soil  and 
shallow  groundwater  were 
contaminated  with  hazardous 
substances.  EPA  issued  a  Record  of 
Decision  selecting  soil  and  groundwater 
remedies  for  the  Site.  EPA  completed 
the  soil  cleanup  in  1998  and  is  studying 
whether  the  groundwater  remedy  is  still 
required. 

The  Agreement  concerns  three  of  five 
parcels  of  land  (the  "Property")  that 
comprise  the  Site.  The  Tovraship  gained 
title  to  the  Property  following  tax 
foreclosure  actions  in  the  1990s  and 
now  operates  a  park  there.  Under  the 
Agreement.  NJDEP  will  purchase  one  of 
the  parcels  from  the  Township  and 
conserve  it  as  open  space  for  recreation. 
The  Township  will  convey  a 
conservation  easement  to  NJDEP  on  the 
two  remaining  parcels  and  maintain 
them  as  open  space  for  recreation. 
Fluther,  NJDEP  and  the  Township  will 
impose  institutional  controls  on  the 
Property  and  allow  EPA  access  for 
remedial  activities.  In  exchange,  the 
United  States  will  grant  a  covenant  not 
to  sue  or  take  any  other  civil  or 
administrative  action  against  NJDEP  and 
the  Township  for  any  and  all  civil 
liability,  for  injunctive  relief  or 
reimbursement  of  response  costs 
pursuant  to  sections  106  or  107(a)  of 
CERCLA,  42  U.S.C.  9606  Or  9607(a)  wiUi 
respect  to  existing  contamination 
present  on  or  under  the  Site. 

Finally,  should  NJDEP  sell  its  parcel 
for  a  purpose  other  than  conservation, 
the  Agreement  requires  NJDEP  to  make 
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payments  to  EPA.  The  Agreement  also 
requires  the  Township  to  remit 
payments  to  EPA  if  the  Township  sells, 
leases  or  uses  its  parcels  for  purpose 
other  than  conservation.  EPA  believes 
Ithis  settlement  is  fair  and  in  the  public 
;interest. 

EPA  will  consider  any  comments 
;  received  during  the  comment  period 
and  may  withdraw  or  withhold  consent 
to  the  proposed  settlement  if  comments 
j  disclose  facts  or  consideration  that 
'indicate  the  proposed  settiement  is 
>  inappropriate,  improper,  or  inadequate. 
I  EPA's  response  to  any  comments 
'received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
iNew  York,  New  York  10007-1866. 
j  Telephone:  (212)  637-3111. 

'     Pursuant  to  EPA  guidance,  the 
Agreement  may  not  be  issued  without 
the  concurrence  of  the  Assistant 
Attorney  General  for  Environment  and 
Natural  Resources  of  the  U.S. 
Department  of  Justice.  The  Assistant 
Attorney  General  has  approved  the 
proposed  Agreement  in  writing. 

I  DATES:  Comments  must  be  provided  on 
or  before  July  19.  2002. 

ADDRESSES:  Comments  should  be  sent  to 
1  the  U.S.  Environmental  Protection 
j  Agency.  Office  of  Regional  Counsel.  290 
I  Broadway— 17th  Floor.  New  York,  NY 
10007-1866  and  should  refer  to: 
DeRewai  Chemical  Company  Superfund 
Site,  U.S.  EPA  Index  No.  CERCLA-02- 
! 2000-2029. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
j  Environmental  Protection  Agency, 

Office  of  Regional  Counsel,  290 

Broadway — 17th  Floor,  New  York.  New 
[  York  10007-1866.  Telephone:  (212) 

637-3111. 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
'  the  proposed  administrative  setUement 

may  be  obtained  in  person  or  by  mail 
j  from  Lawrence  Granite.  U.S. 

Environmental  Protection  Agency.  290 
I  Broadway— 19th  Floor.  New  York,  NY 

10007-1866.  Telephone:  (212)  637- 

4423. 

Dated:  Marcli  27,  2002. 
William  J.  Muszynski, 

Deputy  Regional  Administrator.  Region  2. 
[FR  Doc.  02-15458  Filed  6-18-02;  8:45  am] 

BILLING  CODE  6560-SO-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  ttte 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

June  11,  2002. 

summary:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biu'den 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  before  August  19. 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission.  445  12th 
Street,  SW.  Room  1-C804,  Washington, 
DC  20554  or  via  the  internet  to 
.  jboIey@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0989. 

Title:  Procedures  for  Applicants 
Requiring  Section  214  Authorization  for 
Domestic  Interstate  Transmission  lines 


Acquired  Through  Corporate  Control,  47 
CFR  Sections  63.01,  63.03.  and  63.04. 
FonnNo..N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Nuniber  of  Respondents:  35. 

Estimated  Time  Per  Response:  47.29 
hoiors. 

Total  Annual  Burden:  1,655  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $20,000. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  The  Commission 
sought  and  received  emergency  OMB 
approval  for  this  information  collection 
on  June  4,  2002.  The  Cbmmission  is 
resubmitting  this  collection  to  obtain 
the  full-three  year  approval.  The  Report 
and  Order  that  was  previously  adopted, 
provides  presumptive  streamlining 
categories,  allows  for  joint  applications 
for  international  and  domestic  transfers 
of  control,  clarifies  confusion  about 
content  of  applications,  provides 
timelines  for  streamlined  transaction 
review,  provides  a  pro  forma  transaction 
process,  allows  asset  acquisition  to  be 
treated  as  transfers  of  control  and 
deletes  obsolete  sections  of  the 
Commission's  rules.  The  information 
will  be  used  to  ensure  that  applicants 
comply  with  the  requirements  of  47  CFR 
Section  214. 

OMB  Control  No.:  3060-0423. 

TiUe:  Section  73.3588,  Dismissal  of 
Petitions  to  Deny  or  Withdrawal  of 
Informal  Objections. 

Form  No.  :N/ A. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  50 
petitioners. 

Estimated  Time  Per  Response:  20 
minutes  (.33  hours) — 8  hours  (20 
minutes  consultation;  8  hours 
contracted  attorney). 
.   Total  Annual  Burden:  16  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $A2.500. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Needs  and  Uses:  Section  73.3588 
requires  a  petitioner  to  obtain  approval 
from  the  FCC  to  dismiss  or  withdraw  its 
petition  to  deny  when  it  is  filed  against 
a  renewal  application  and  applications 
for  new  construction  permits, 
modifications,  transfers  and 
assignments.  This  request  for  approval 
must  contain  a  copy  of  any  written 
agreement,  an  affidavit  stating  that  the 
petitioner  has  not  received  any 
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consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
dismissing/withdrawing  its  petition  and 
an  itemization  of  the  expenses  for  which 
it  is  seeking  reimbursement.  Each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
within  five  days  of  the  petitioner's 
request  for  approval  stating  that  it  has 
paid  no  consideration  to  the  petitioner 
in  excess  of  the  petitioner's  legitimate 
and  prudent  expenses.  The  data  is  used 
by  FCC  staff  to  ensure  that  a  petition  to 
deny  or  informal  objection  was  filed 
under  appropriate  circumstances  and 
not  to  extract  payments  in  excess  of 
legitimate  and  prudent  expenses. 

OMB  Control  No.:  3060-0452. 

Title:  Section  73.3589.  Threats  to  file 
Petitions  to  Deny  or  Informal 
Objections. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a. 
.  currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  5  AM/FM/ 
TV  stations. 

Estimated  Time  Per  Response:  20 
minutes  (.33  hours) — 1  hour  (20  minutes 
consultation  time;  1  hour  contracted 
attorney). 

Total  Annual  Burden:  5  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $1 ,000. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  Section  73.3589 
requires  an  applicant  or  license  to  file 
with  the  FCC  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal  of  a  threat  to  file  a  petition 
to  deny  or  informal  objection  and  an 
affidavit  certifying  that  neither  the 
would-be  petitioner  nor  any  person  or 
organization  related  to  the  would-be 
petitioner  has  not  or  will  not  receive 
any  consideration  in  excess  of  legitimate 
and  prudent  expenses  incurred  in 
threatening  to  file.  The  data  is  used  by 
FCC  staff  to  ensure  that  a  threat  to  file 
a  petition  to  deny  or  informal  objection 
was  made  under  appropriate 
circumstances  and  not  to  extract 
payment  in  excess  of  legitimate  and 
prudent  expenses. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-15423  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Deletion  of  Agenda  Item  From  ttie  June 
13tti  Open  Meeting 

June  13,  2002. 

The  following  item  has  been  deleted 
ft-om  the  list  of  agenda  items  scheduled 
for  consideration  at  the  June  13,  2002. 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  June  6, 
2002.  This  item  has  been  adopted  by  the 
Commission. 

Item  No..  Bureau,  and  Subject 

6 — Wireline — Title:  Schools  and  Libraries 
Universal  Service.  Competition — Support 
Mechanism  (CC  Docket  No.  02-6). 
Summary:  The  Commission  will  consider 
an  Order  modifying  section  54.507(a)  of  its 
rules  as  it  pertains  to  unused  funding. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-15634  Filed  6-17-02;  3:15  pm) 

BILLING  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting;  Sunshine 
Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:03  p.m.  on  Thursday,  June  13,  2002, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's 
supervisory,  corporate,  and  resolution 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  John 
M.  Reich  (Appointive),  seconded  by 
Director  James  E.  Gilleran  (Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Director  John  D.  Hawke,  Jr. 
(Comptroller  of  the  Ciurency),  and 
Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17tii  Stireet,  NW.,  Washington.  DC. 


E)ated:  June  14.  2002. 

Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
[FR  Doc.  02-15576  Filed  6-17-02;  12:51  pm] 

BILUNG  CODE  671 4-01 -M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No. :  01 1 73 7-006. 

Title:  The  MCA  Agreement. 

Parties: 

Alianca  Navegacao  e  Logistica  Ltda. 
Antillean  Marine  Shipping  Corporation 
CMA  CGM,  S.A. 
Companhia  Libra  de  Navegacao 
Compania  Sud  Americana  de  Vapores 

S.A. 
CP  Ships  (UK)  Limited  d/b/a  ANZDL 

and  d/b/a  Contship  Containerlines 
Crowley  Liner  Services,  Inc. 
Dole  Ocean  Cargo  Express,  Inc. 
Hamburg-Sud  d/b/a  Columbus  Line  and 

d/b/a  Crowley  American  Transport 
Hapag-Lloyd  Container  Linie 
King  Ocean  Central  America  S.A. 
King  Ocean  Service  de  Colombia  S.A. 
King  Ocean  Service  de  Venezuela  S.A. 
Lykes  Lines  Limited,  LLC 
Montemar  Maritima  S.A. 
Nippon  Yusen  Kaisha 
Norasia  Container  Line  Limited 
Wallenius  Wilhelmsen  Lines  AS 
TMM  Lines  Limited,  LLC 
Tecmarine  Lines,  Inc. 
.Tropical  Shipping  &  Construction  Co., 

Ltd. 

Synopsis:  The  proposed  agreement 
amendment  adds  A.P.  Moller-Maersk 
Sealand  and  Safinarine  Container  Lines 
N.V.  as  members  and  includes  an 
indemnification  clause. 

Agreement  No.:  201026-002. 

Title:  New  Orleans-P&O  Ports  France 
Road  Terminal  Lease  Agreement. 

Parties: 

Board  of  Commissioners  of  the  Port  of 

New  Orleans 
P&O  Ports  Louisiana,  Inc.  d/b/a  New 

Orleans  Marine 
Contractors,  Inc. 
P&O  Ports  Louisiana.  Inc.  d/b/a  P&O 

Ports  Louisiana 


II 


Synopsis:  The  amend'ment  extends 
the  termination  date  to  October  31. 
2002.  with  an  optional  three-year 
extension. 

Dated:  June  14,  2002. 

By  Order  of  the  Federal  Maritime 
Commission 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  02-15478  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  6730-01-P 
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1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the- 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 


License  No. 

Name/address 

Date  reissued 

3189F 

14289N  

All  Express  Cargo  Inc.,  114-16  Rockaway  Blvd.,  South  Ozone  Park,  NY  11420  ... 
BCR  Freight  (USA)  Inc.,  161  West  Victoria  Street,  Suite  240,  Long  Beach,  CA 
90805. 

March  27,  2002 
April  12.  2002 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  02-15477  Filed  &-18-02;  8:45  am) 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  16182NF. 

Name:  Amistics  LLC. 

Address:  171  Madison  Avenue.  Suite 
■ '   1409,  New  York.  NY  10016. 

Date  Revoked:  September  6,  2001  and 
i     November  28,  2001. 
I        Reason ;  Failed  to  maintain  valid 
bonds. 
■•  License  Number:  4255F. 

Name:  Colonial  Storage  Co.  dba 
Logistics  International. 

Address:  9900  Fallard  Court,  Upper 
Marlboro,  MD  20772-3800. 

Date  Revoked:  May  1,  2002. 

Reason:  Failed  ta  maintain  a  valid 
bond. 

License  Number:  15019N. 

Name:  Delta  Cargo  Corporation.' 

Address:  1507  NW  82nd  Avenue, 
Miami,  FL  33126. 

Date  Revoked:  May  16.  2002. 

Reason:  Fedled  to  maintain  a  valid 
bond. 

License  Number:  16047N. 

Name:  Dorado  Shipping.  Inc. 

Address:  6807  Tamra  Lane. 
Jacksonville.  FL  32216. 


Date  Revoked:  April  25.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17055N. 

Name:  Eternity  International  LLC. 

Address:  14168  Orange  Avenue, 
Paramount.  CA  90723. 

Date  Revoked:  April  24.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17196N. 

Name:  Jover  Logistics  (USA)  Inc. 

Address:  179-30  149th  Avenue.  Suite 
105,  Jamaica.  NY  11434. 

Date  Revoked:  May  8.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3695F. 

Name:  Rapid  Air  &  Ocean,  Inc. 

Address:  8601  NW  81st  Road.  Suite  4, 
Medley.  FL  33166. 

Date  Revoked:  March  24.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4381F. 

Name:  Seiwa  Kaiun  U.S.A.,  Inc. 

Address:  4393-L  TuUer  Road.  Dublin, 
OH  43017. 

Date  Revoked:  April  26,  2002. 

Reason:  Surrendered  license 
volimtarily. 

License  Number:  15529N. 

Name:  Smartlink  International,  Inc. 

Address:  184-45  147th  Avenue,  Suite 
102,  Springfield  Gardens,  NY  11413. 

Date  Revoked:  May  1,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  11160N. 

Name:  Transmarine  Line,  Inc. 

Address:  A.I.O.P.  Building,  B/6A, 
Hook  Creek  Blvd.  &  145th  Ave..  Valley 
Sti«am,  NY  11581. 

Date  Revoked:  May  1,  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  14054N. 

Name:  United  (TAT)  International 
Corp. 


Address:  721  Brea  Canyon  Road,  #8, 
Walnut,  CA  91789. 

Date  Revoked:  May  3,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13496N. 

Name:  Worldwide  Freight  Systems, 
Inc. 

Address:  1830  C  Independence 
Square,  Atlanta,  GA  30338. 

Date  Revoked:  April  30,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-15476  Filed  6-18-02:  8:45  am] 
BlUJNGCOOe  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  t>y  Federal  Agencies 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Extension  of  period  for  public 
comment  on  draft  Information  Quality 
Guidelines. 

summary:  On  May  30,  2002,  the  Federal 
Maritime  Commission  ("Commission") 
published  a  notice  in  the  Federal 
Register  (67  FR  37805)  aimouncing  the 
posting  of  draft  Information  Quality 
Guidelines)  ("Guidelines")  on  its  Web 
site  at  www.fmc.gov.  The  draft 
Guidelines  set  forth  the  Commission's 
policies  and  programs  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  certain 
information  disseminated  to  the  public, 
pursuant  to  section  515  of  the  Treasury 
and  Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554, 
114  Stat.  2763)  and  guidelines  issued  by 
the  Office  of  Management  and  Budget 
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("0MB").  By  e-mail  received  June  10, 
2002.  0MB  indicated  that  it  has 
extended  the  deadline  for  the 
submission  of  agency  draft  final 
guidelines  from  July  1 ,  2002  to  August 
1,  2002,  and  encouraged  agencies  to  use 
this  extra  time  to  extend  the  periods  for 
public  comment  on  draft  agency 
guidelines.  In  view  of  the  foregoing,  the 
due  date  for  the  submission  of 
comments  on  the  Commissions'  draft 
Guidelines  has  been  extended  from  June 
13,2002tojuly  5,  2002. 
DATES:  Submit  an  original  and  15  copies 
of  comments  (paper),  or  e-mail 
comments  as  an  attachment  in 
WordPerfect  8,  Microsoft  Word  97,  or 
earlier  versions  of  these  applications,  no 
later  than  July  5,  2002. 
ADDRESSES:  Address  all  comments 
concerning  the  draft  Guidelines  to: 
Bryant  L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Room  1046, 
Washington,  DC  20573-0001.  E-mail: 
secretaiy@fmc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Room  1046, 
Washington.  DC  20573-0001.  E-mail: 
secretary@fmc.gov. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  02-15476  Filed  6-18-02;  a;45  am) 

BILUNQ  COOC  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Ctumge  in  Bank  Control  NoUcm; 
Acquisition  of  Shares  of  Banic  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  3, 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 


1 .  Bruce  L.  Bachman  and  Matthew  C. 
Bachman.  both  of  Centralia.  Kansas;  to 
acquire  voting  shares  of  First  Centralia 
Bancshares,  Inc.,  Centralia,  Kansas,  and 
thereby  indirectly  acquire  voting  shares 
of  The  First  National  Bank  of  Centralia, 
Centralia,  Kansas. 

2.  Patrick  Turner  Rooney,  Oklahoma 
City,  Oklahoma;  to  acquire  voting  shares 
of  First  Bancorp  of  Oklahoma,  Inc., 
Tonkawa,  Oklahoma,  and  thereby 
indirectly  acquire  voting  shares  of  First 
National  Bank  of  Oklahoma,  Ponca  City, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  13,  2002. 

Roliert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  02-15361  Filed  6-18-02;  8.45  am] 

BtLUNQ  CODE  6210-01-S 


OFFICE  OF  GOVERNMENT  ETHICS 

Proposed  Collection;  Comment 
Request:  Proposed  Somewhat  Revised 
OGE  Form  201  Ethics  Act  Access  Form 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTKMH:  Notice. 

SUMMARY:  After  this  first  round  notice 
and  public  comment  period,  OGE  plans 
to  submit  a  somewhat  revised  OGE 
Form  201,  which  is  used  by  persons  for 
requesting  access  to  executive  branch 
public  financial  disclosure  reports  and 
other  covered  records,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
three-year  approval  imder  the 
Paperwork  Reduction  Act.  This 
modified  form  will  replace  the  existing 
one. 

DATES:  Comments  by  the  agencies  and 
the  public  on  this  proposal  are  invited 
and  should  be  received  by  September  3, 
2002. 

ADDRESSES:  Comments  should  be  sent  to 
Mary  T.  Donovan,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  NW..  Washington,  DC  20005- 
391 7.  Comments  may  also  be  sent 
electronically  to  OGE's  Internet  E-mail 
address  at  usoge@oge.gov.  For  E-mail 
messages,  the  subject  line  should 
include  the  following  reference — 
"Paperwork  comment  on  the  proposed 
revised  OGE  Form  201." 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donovan  at  the  Office  of  Government 
Ethics;  telephone:  202-208-8000,  ext. 
1185;  TDD:  202-208-8025;  FAX:  202- 
208-8038.  A  mark-up  copy  of  the 
proposed  revised  OGE  Form  201  may  be 


obtained,  without  charge,  by  contacting 
Ms.  Donovan. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  comment 
period  (with  any  modifications  that  may 
appear  warranted),  a  proposed 
somewhat  revised  OGE  Form  201 
"Request  to  Inspect  or  Receive  Copies  of 
SF  278  Executive  Branch  Personnel 
Public  Financial  Disclosure  Report  or 
Other  Covered  Record"  for  three-year 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  Once  finally  approved  by 
OMB  and  adopted  by  OGE,  die  modified 
version  of  this  OGE  form  will  replace 
the  existing  version. 

The  Office  of  Government  Ethics,  as 
the  supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  under  section  109(18)(D)  of 
the  Ethics  in  Government  Act  (the 
Ethics  Act),  5  U.S.C.  appendix 
109(18)(D),  is  planning  to  modify  and 
update  the  existing  access  form.  That 
form,  the  OGE  Form  201  (OMB  control 
#  3209-0002),  collects  information  from, 
and  provides  certain  information  to. 
persons  who  seek  access  to  SF  278 
reports  and  other  covered  records.  The 
form  reflects  the  requirements  of  the 
Ethics  Act  and  OGE's  implementing 
regulations  that  must  be  met  by  a  person 
before  access  can  be  granted.  These 
requirements  relate  to  information  about 
the  identity  of  the  requester,  as  well  as 
any  other  person  on  whose  behalf  a 
record  is  sought,  and  a  notification  of 
prohibited  uses  of  SF  278  reports.  See 
section  105(b)  and  (c)  of  the  Ethics  Act, 
5  U.S.C.  appendix  105(b)  and  (c).  and  5 
CFR  2634.603(c)  and  (f)  of  OGE's 
executive  branchwide  regulations 
thereunder.  Executive  branch 
departments  and  agencies  are 
encouraged  to  utilize  the  OGE  Form 
201.  but  they  can.  if  they  so  choose, 
continue  to  use  or  develop  their  own 
forms  as  lopg  as  they  contain  all  the 
required  information. 

The  revisions  proposed  to  part  I  of  the 
OGE  Form  201  would  create:  more 
space  for  requesters  to  enter  their  name, 
address,  and  organization;  a  request  date 
block  and  an  optional  office  FAX 
number  block;  received  date  and  filled 
date  blocks  for  agency  use  to  facilitate 
internal  administrative  processing;  and 
a  type  of  applicant  block  to  make 
internal  processing  easier.  The  Office  pf 
Government  Ethics  is  also  proposing  a 
couple  of  minor  stylistic  changes  to  the 
form  tide  (to  pluralize  the  references  to 
SF  278  reports  and  other  covered 
records)  and  to  reflect  the  new  2002 
edition  date,  in  addition  to  updating  the 
OGE  paperwork  contact  official  to 
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reflect  recent  OGE  organizational 
changes. 

Also,  OGE  proposes  to  add  reference 
in  part  III  of  the  form,  on  "other  covered 
records,"  to  two  additional  types  of 
records  that  requesters  may  obtain  by 
submitting  the  OGE  Form  201.  These 
types  of  "covered  records"  are:  OGE- 
approved  gifts  reporting  waiver  request 
cover  letters  and  OGE-approved  public 
reporting  waiver  request  cover  letters  for 
j  certain  less  than  130-day  special 
Government  employees.  See  sections 
102(a)(2)(C)  and  lOl(i)  of  the  Ethics  Act, 
5  U.S.C.  appendix  102(a)(2)(C)  and 
lOl(i)  and  5  CFR  2634.304(fl(2)  and 
I  2634.205(b)(4)  of  OGE's  executive 
i  branchwide  regulations  thereunder. 
i      In  addition,  OGE  proposes  to  modify 
the  Privacy  Act  Statement  in  part  II  of 
j  the  form.  The  Office  of  Government 
{  Ethics  is  in  the  process  of  updating  the 
OGE/GOVT-l  system  of  records  notice 
;  (covering  Executive  Branch  Public 
!  Financial  Disclosure  Reports  and  Other 
'  Ethics  Program  Records,  and  in  which 

completed  OGE  Form  201 's  are 
■  maintained).  As  a  result,  the  Privacy  Act 
Statement,  which  includes  paraphrases 
of  the  routine  uses,  on  the  proposed 
modified  OGE  Form  201  will  be  revised. 
As  soon  as  possible,  a  summary  of  the 
anticipated  changes  relevant  to  that 
!  OGE  Form  201  statement  will  be 
prepared  for  inclusion  with  the  mark-up 
copy  of  the  form  as  proposed  for 
revision,  which  is  available  from  OGE 
upon  request. 

Once  the  new  language  in  OGE's 
forthcoming  Privacy  Act  regulation  and 
systems  notice  is  finalized  (anticipated 
completion  date  is  January  2003),  OGE 
will  request  permission  from  OMB  to 
modify  the  OGE  Form  201  (with  notice 
to  OMB  at  that  time)  without  further 
paperwork  clearance  even  though  the 
new  wording  will  likely  take  effect  after 
reclearance  of  the  renewed  form. 

Finally,  in  part  II  of  the  form,  OGE 
notes  that  it  will  adjust  the  referenced 
civil  monetary  penalty  for  prohibited 
uses  of  an  SF  278  to  which  access  has 
been  gained  when  it  is  again  adjusted  in 
the  next  year  or  two.  The  penalty,  imder 
section  104(a)  of  the  Ethics  Act.  5  U.S.C. 
appendix,  section  104(a).  will  likely  be 
raised  from  the  current  $11,000  figiire 
once  OGE  and  the  Department  of  Justice 
issue  their  next  respective  inflation 
adjustment  rulemakings,  anticipated  in 
the  summer  or  fall  of  2003,  in 
accordance  with  the  1996  Debt 
Collection  Improvement  Act  revisions  to 
the  1990  Federal  Civil  Penalties 
Inflation  Adjustment  Act.  See  28  U.S.C. 
2461  note.  The  civil  monetary  penalty 
was  last  adjusted  in  1999  (see  OGE's 
final  rule  at  64  FR  47095-47097  (August 
30, 1999)  and  the  Justice  Department's 


final  rule  as  codified  at  5  CFR  85.3(a)(4) 
in  particular,  at  64  FR  47099-47104  on 
the  same  date).  The  future  OGE 
rulemaking  will  again  revise  5  CFR 
2634.703  of  the  executive  branch 
financial  disclosure  regulation  to  reflect 
the  adjusted  penalty.  The  Office  of 
Government  Ethics  will  request 
permission  from  OMB  to  revise  the  OGE 
Form  201  penalty  amount  reference 
once  that  adjustment  takes  effect  (with 
notice  to  OMB  at  that  time)  without 
further  paperwork  clearance,  even 
though  the  adjustment  occurs  after 
reclearance  of  the  revised  form. 
Moreover,  any  periodic  future 
adjustments  to  that  civil  monetary 
penalty,  pursuant  to  further  rulemakings 
by  OGE  and  the  Justice  Department 
under  the  inflation  adjustment  laws, 
will  also  be  reflected  in  future  editions 
of  the  form. 

The  mark-up  copy  of  the  OGE  Form 
201  as  proposed  for  revision,  which  is 
available  from  OGE  (see  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
above),  shows  all  the  changes  that 
would  be  made. 

In  light  of  OGE's  experience  over  the 
past  three  years  (1999-2001),  with  a  total 
of  667  non-Federal  access  requests 
received,  the  estimate  of  the  average 
number  of  access  forms  expected  to  be 
filed  annually  at  OGE  by  members  of  the 
public  (primarily  by  news  media,  public 
interest  groups  and  private  citizens)  is 
proposed  to  be  adjusted  from  the 
current  estimate  of  172  to  222  (not 
counting  access  requests  by  other 
Federal  agencies  or  Federal  employees). 
The  estimated  average  amount  of  time  to 
complete  the  form,  including  review  of 
the  instructions,  remains  at  ten  minutes. 
Thus,  the  overall  estimated  annual 
public  burden  for  the  OGE  Form  201  for 
forms  filed  at  OGE  will  increase  from  29 
hours  in  the  current  OMB  paperwork 
inventory  listing  (172  forms  X  10 
minutes  per  form — number  rounded  off) 
to  37  hours  (222  forms  X  10  minutes  per 
form — number  rounded  off).  For  the 
entire  executive  branch,  OGE  estimates 
that  the  overall  usage  of  the  form  each 
year  will  average  some  1 ,600. 

The  Office  of  Government  Ethics 
expects  that  the  revised  form  should  be 
ready,  after  OMB  clearance,  for 
dissemination  to  executive  branch 
departments  and  agencies  in  the  fall  of 
2002.  The  OGE  Form  201  as  revised  will 
continue  to  be  made  available  free-of- 
charge  as  a  downloadable  Portable 
Document  Format  (PDF)  file  to  the 
public  as  well  as  departments  and 
agencies  on  OGE's  Internet  Web  site     ^ 
(Uniform  Resource  Locator  address: 
http://wHrw.usoge.gov).  The  Office  of 
Government  Ethics  will  continue  to 
permit  departments  and  agencies  to  use 


the  copy  of  the  OGE  Form  201  available 
on  OGE's  Web  site  or  to  develop  and 
utilize  their  own,  electronic  versions  of 
the  OGE  form,  provided  that  they 
precisely  duplicate  the  original  to  the 
extent  possible.  Agencies  can  also 
develop  their  own  access  forms, 
provided  all  the  information  required  by 
the  Ethics  Act  and  OGE  regulations  is 
placed  on  such  forms,  along  with  the 
appropriate  Privacy  Act  and  paperwork 
notices  with  any  attendant  clearances 
being  obtained  by  the  agencies  therefor. 

For  now,  OGE  itself  accepts  filing  of 
a  completed  OGE  Form  201  by  mail, 
FAX,  or  in  person,  but  does  not  permit 
E-mail  or  Internet  online  transmission. 
Similarly,  requested  copies  of  reports  or 
other  covered  records  are  supplied  by 
OGE  as  hard  (paper)  copies. 

Public  comment  is  invited  on  each 
aspect  of  the  proposed  somewhat 
revised  OGE  Form  201  as  set  forth  in 
this  notice,  including  specifically  views 
on  the  need  for  and  practical  utility  of 
this  proposed  modified  collection  of 
information,  the  accuracy  of  OGE's 
burden  estimate,  the  enhancement  of 
quality,  utility  and  clarity  of  the 
information  collected,  and  the 
minimization  of  burden  (including  the 
use  of  information  technology). 

Comments  received  in  response  to 
this  notice  will  be  summarized  for,  and 
may  be  included  with,  the  OGE  request 
for  OMB  paperwork  approval  for  this 
somewhat  revised  information 
collection.  The  comments  will  also 
become  a  matter  of  public  record. 

Approved:  June  12.  2002. 
Amy  L.  Comstock, 

Director.  Office  of  Government  Ethics.    • 
(FR  Doc.  02-15389  Filed  6-18-02:  8:45  am] 

BILUNO  COOe  634S-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Meeting  of  the  President's 
Council  on  Bloethics  on  June  20-21, 
2002;  Correction 

AGENCY:  The  President's  Council  on 

Bioethics,  HHS. 

ACTION:  Correction  notice. 

SUMMARY:  The  President's  Council  on 
Bioethics  will  hold  its  fourth  meeting  at 
which  it  will  discuss  human  cloning, 
the  patentability  of  human  embryos,  and 
other  issues.  On  June  4,  2002.  the 
President's  Council  on  Bioethics 
published  a  notice  in  the  Federal 
Register  (67  FR  38500);  this  correction 
notice  changes  the  times  for  the 
meeting. 
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DATES:  The  meeting  will  take  place  June 
20,  2002.  from  9:00  am  to  4:45  pm  ET, 
and  June  21,  2002,  from  8:30  am  to 
11:45  am  ET. 

ADDRESSES:  Ritz-Carlton  Washington, 
DC,  1150  22nd  Street,  NW.,  Washington, 
DC  20037. 

PUBLIC  COMMENTS:  The  meeting 
agenda  will  be  posted  at  http:// 
www.bioethics.gov.  Written  statements  * 
may  be  submitted  by  members  of  the 
public  for  the  Council's  records.  Please 
submit  statements  to  Ms.  Diane  Gianelli 
(tel.  202/296-4669  or  e-mail 
info@bioethics.gov).  Persons  wishing  to 
comment  in  person  may  do  so  during 
the  hour  set  aside  for  this  purpose 
beginning  at  3:45  p.m.  ET  on  Thursday, 
June  20,  2002.  Comments  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  or  organization.  Please  give 
advance  notice  of  such  statements  to 
Ms.  Gianelli  at  the  phone  nimiber  given 
above,  and  be  sure  to  include  name, 
affiliation,  and  a  brief  description  of  the 
topic  or  natiire  of  the  statement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Gianelli,  202/296-4669,  or  visit 
our  website  at  http://www.bioethics.gov. 

Dated:  June  11.  2002. 
Dean  Gancy, 

Executive  Director.  The  President's  Council 
on  Bioethics. 

[FR  Doc.  02-15350  Filed  6-18-02;  8:45  am] 
BiLLMQ  COOC  4110-60-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childran  and 
Families 

[Program  Announcement  No.  OCS-2002- 
10] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  2002  Community  Economic 
Development  Program 

AGENCY:  Office  of  Commimity  Services 
(OCS),  Administration  for  Children  and 
Families  Department  of  Health  and 
Human  Services. 
ACTION:  Correction  and  Clarification. 

SUMMARY:  This  document  clarifies  and 
corrects  the  notice  that  was  published  in 
the  Federal  Register  on  Tuesday,  May 
28,  2002,  Part  IV  (67  FR  37274).  It 
corrects  a  telephone  number  and  the 
spelling  of  a  street  name  address.  It 
clarifies  the  notice  by  removing 
subsection  points  for  Criterion  VI: 
Project  Evaluation.  Also,  it  clarifies  that 
references  to  Sub-priority  Areas  1.5  and 
1.6  in  Attachment  K,  "Guidelines  for  a 
Business  Plan"  do  not  apply  to  any 
Priority  Areas  for  this  announcement. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kaaren  Turner  at  (202)  260-5683  or  the 
OCS  Operation  Center  at  1-800-281- 
9519  for  referral  to  the  appropriate 
contact  person  in  OCS  for  programmatic 
questions  or  send  an  e-mail  to 
OCS@]cgnet.  com . 

Corrections 

In  the  Federal  Register  issue  of  May 
28,  2002  (67  FR  37274),  on  page  37274. 
third  column,  remove  "FOR  GENERAL 
QUESTIONS  ON  THE 
ANNOUNCEMENT,  CONTACT:  Mr.  Ros 
Relaford,  Technical  Assistance  Manager, 
OCS  Operations  Center,  Call:  1-800- 
281-9516.  or  E-mail:  OCS@icgnet.com" 
and  add:  "FOR  GENERAL  QUESTIONS 
ON  THE  ANNOUNCEMENT, 
CONTACT:"  Mr.  Ros  Relaford, 
Technical  Assistance  Manager,  OCS 
Operations  Center,  Call:  1-800-281- 
9519,  or  E-mail:  OCS@lcgnet.com". 

Also,  in  the  Federal  Register  issue  of 
May  28,  2002  (67  FR  37274),  on  page 
37274,  in  the  first  column,  under 
"Application  Submission",  Mailing  and 
Delivery  Address:,  4th  line,  in  the 
second  column,  2nd  paragraph.  8th  line, 
under  Submission  Instructions;  and  in 
the  3rd  column,  under  "For  A  Copy  Of 
Announcement,  Contact:"  2nd  line, 
remove  "Fort  Meyer  Drive",  and  replace 
with  "Fort  Myer  Drive". 

Clarifications 

In  the  Federal  Register  issue  of  May 
28,  2002  (67  FR  37274).  on  page  37285. 
remove  all  the  points  under  the 
subsections  (1-4)  as  found  under 
"Criterion  VI;  Project  Evaluation";  that 
is  colimm  2,  end  of  2nd  paragraph  of 
subsection  (1).  remove  "(0-2  points)"; 
end  of  subsection  (2),  remove  "(0-2 
points)";  column  2.  end  of  paragraph  1, 
subsection  (3),  removed  "(0-2  points)"; 
and  column  3.  end  of  subsection  (4), 
remove  "(0-2  points)". 

In  the  Federal  Register  issue  of  May 
28,  2002  (67  FR  37274).  under 
Attachment  K,  "Guidelines  for  a 
Business  Plan,"  on  page  37307, 
beginning  of  the  second  paragraph  of 
the  third  colunm  and  ending  on  page 
37308,  end  of  third  column,  sections 
that  reads  "Applicable  to  Sub-priority 
Area  1.5  Only,"  "Applicable  to  Sub- 
priority  Area  1.6  orJy".  "Applicable  to 
Sub-priority  2.1"  and  "e.  Significant 
Beneficial  Impact  and  Other  Criteria," 
do  not  apply  to  any  Priority  Area  in  this 
notice. 

Dated:  June  9.  2002. 
Clarence  Carter, 

Director,  Office  of  Community  Services. 
[FR  Doc.  02-15390  Filed  6-18-02;  8:45  am) 

BILUNO  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  Advisory  Committee  Meeting; 
Cancellation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
meeting  of  the  Food  Advisory 
Committee  scheduled  for  June  20  and 
21.  2002.  This  meeting  was  announced 
in  the  Federal  Register  of  May  30,  2002* 
(67  FR  37844). 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  J.  Hardy.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
811).  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  301-436-1433,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  10564. 

Dated:  June  13,  2002. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

(FR  Doc.  02-15488  Filed  6-14-02;  4:15  pm] 

BILUNO  CODE  4160-01-8 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Outer  Continental  Shelf  (OCS),  Alaska 
OCS  Region 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
(EIS)  for  the  Proposed  Oil  and  Gas  Lease 
Sales  in  the  Beaufort  Sea,  Alaska. 

SUMMARY:  MMS  announces  the 
availability  of  the  draft  EIS  prepared  by 
MMS  for  the  Proposed  OCS  Lease  Sales 
186  (2003),  195  (2005),  and  202  (2007) 
offshore  Beaufort  Sea,  Alaska. 
DATES:  Conmients  on  the  draft  EIS  are 
due  September  20,  2002.  Public 
hearings  will  be  held  in  Alaska:  Barrow, 
July  22,  2002;  Nuiqsut,  July  24,  2002; 
Kaktovik,  July  26;  2002;  and  Anchorage, 
July  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Alaska 
OCS  Region,  949  East  36th  Avenue, 
Anchorage,  Alaska  99508-4363, 
Atttention:  Mr.  Paul  Lowry,  telephone: 
(907)  271-6574  or  toll  free  1-800-764- 
2627. 
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•  SUPPLEMENTARY  INFORMATION:  This  draft 
,  EIS  assesses  three  lease  sales  in  the 
,  Proposed  Final  2002-2007  5-Year  Oil 
I  and  Gas  Leasing  Program  for  the 
Beaufort  Sea  OCS  Planning  Area.  Sale 
186  is  scheduled  for  2003;  Sale  195  for 
i  2005;  and  Sale  202  for  2007.  Federal 
I  Regulations  (40  CFR  1502.4)  suggest 
analyzing  similar  or  like  proposals  in  a 
;  single  EIS.  The  proposal  for  each  sale  is 
j  to  offer  1,877  whole  or  partial  lease 
I  blocks  in  the  Beaufort  Sea  Plaiming 
I  Area,  covering  about  9.8  million  acres 
(3.95  million  hectares)  for  leasing.  The 
I  proposed  sale  area  is  seaward  up  to  60 
miles  offshore  of  the  State  of  Alaska 
submerged  land  boundary  in  the 
Beaufort  Sea.  It  extends  from  the 
Canadian  border  on  the  east  to  near 
Barrow,  Alaska,  on  the  west. 

EIS  Availability:  Persons  interested  in 
reviewing  the  Draft  EIS  "OCS  EIS/EA, 
MMS  2002-29"  (Volumes  I  and  II)  can 
contact  the  MMS  Alaska  OCS  Region. 
The  documents  are  available  for  public 
inspection  between  the  hours  of  8  a.m. 
and  4  p.m.,  Monday  through  Friday  at: 
Minerals  Management  Service,  Alaska 
OCS  Region,  Resource  Center,  949  East 
36th  Avenue,  Room  330,  Anchorage, 
Alaska  99508-4363,  telephone:  (907) 
271-6070,  or  (907)  271-6621,  or  toll  free 
at  1-800-764-2627.  Requests  may  also 
be  sent  to  MMS  at 
akwebmaster@mms.gov.  You  may 
obtain  single  copies  of  the  draft  EIS.  or 
a  CD/ROM  version,  or  the  Executive 
Summary  from  the  same  address.  The 
Executive  Siunmary  (MMS  2002-30)  is 
available  in  English  or  Native  Inupiat 
languages. 

You  may  look  at  copies  of  the  draft 
EIS  in  the  following  libraries:  . 
Alaska  Pacific  University.  Academic 
Support  Center  Library,  4101 
University  Drive,  Anchorage,  Alaska; 
Alaska  Resources  Library  and 
Information  Service,  U.S.  Department 
of  the  Interior,  3150  C  Street,  Suite 
100,  Anchorage,  Alaska; 
Alaska  State  Library,  Government 
Publications,  State  Office  Building, 
333  Willoughby,  Juneau,  Alaska; 
Canadian  Joint  Secretariat  Librarian, 
Inuvikon  Northwest  Territories, 
Canada; 
Department  of  Indian  and  Northern 
Affairs,  Yellowknife,  Northwest 
Territories,  Canada; 
Fairbanks  North  Star  Borough,  Noel 
Wien  Library,  1215  Cowles  Street. 
Fairbanks,  Alaska; 
George  Francis  Memorial  Library, 

Kotzebue,  Alaska; 
Ilisaavik  Library,  Shishmaref,  Alaska; 
Juneau  Public  Library,  292  Marine  Way, 

Juneau.  Alaska; 
Kaveolook  School  Library.  Kaktovik, 
Alaska: 


Kegoyah  Kozpa  Public  Library,  Nome, 

Alaska; 
North  Slope  Borough  School  District, 

Library /Media  Center,  Barrow, 

Alaska; 
Northern  Alaska  Environmental  Center 

Library,  218  Driveway,  Fairbanks, 

Alaska; 
Tikigaq  Library,  Point  Hope.  Alaska; 
Tuzzy  Consortium  Library.  Barrow. 

Alaska; 
University  of  Alaska  Anchorage, 

Consortium  Library,  3211  Providence 

Drive.  Anchorage,  Alaska; 
University  of  Alaska  Fairbanks,  Elmer  E. 

Rasmuson  Library,  Government 

Dociunents,  310  Tanana  Drive, 

Fairbanks,  Alaska; 
University  of  Alaska  Fairbanks, 

Geophysical  Institute,  Govenunent 

Documents,  Fairbanks,  Alaska; 
University  of  Alaska  Fairbanks,  Institute 

of  Arctic  Biology,  311  Irving  Building, 

Fairbanks,  Alaska; 
University  of  Alaska,  Southeast,  11120 

Glacier  Highway,  Juneau,  Alaska; 
U.S.  Army  Corps  of  Engineers  Library, 

U.S.  Department  of  Defense, 

Elmendorf  Air  Force  Base,  Anchorage, 

Alaska; 
U.S.  Fish  and  Wildlife  Service  Library, 

1011  East  Tudor  Road,  Anchorage, 

Alaska; 
Valdez  Consortium  Library,  200 

Fairbanks  Street,  Valdez,  Alaska; 
Z.J.  Loussac  Library,  3600  Denali  Street, 

Anchorage,  Alaska. 

Public  Hearings  Public  hearings  on 
the  draft  EIS  will  be  held  at  the 
following  locations  on  the  dates  and 
times  listed: 
Barrow,  Alaska,  Monday,  July  22,  2002, 

Inupiat  Heritage  Center,  Multipurpose 

Room,  7-9  p.m. 
Nuiqsut,  Alaska,  Wednesday,  July  24, 

2002,  Kisik  Community  Center,  7-9 

p.m. 
Kaktovik,  Alaska,  Friday.  July  26,  2002. 

Quargi  Community  Center.  7-9  p.m. 
Anchorage.  Alaska.  Tuesday.  July  30, 

2002,  949  East  36th  Avenue,  3rd  Floor 

4-7  p.m. 

An  Inupiat  translator  will  be  available 
at  the  public  hearings  held  in  Barrow, 
Kaktovik,  and  Nuiqsut. 

Oral  and  written  comments  on  the 
draft  EIS  will  be  addressed  in  the  final 
EIS.  If  you  wish  to  testify  at  a  hearing, 
you  may  register  prior  to  the  hearing  to 
schedule  a  preferred  time  by  contacting 
the  Alaska  OCS  Region  at  the  above 
address  or  Mr.  Paul  Lowry  at  (907)  271- 
6574  or  toll  free  1-800-764-2627  not 
later  than  5  days  prior  to  the  hearing 
date.  Every  effort  will  be  made  to 
accommodate  individuals  who  have  not 
pre-registered  to  testify.  Time 
limitations  may  make  it  necessary  to 


limit  the  length  of  oral  statements  to  10 
minutes.  You  may  supplement  an  oral 
statement  with  a  more  complete  written 
statement  and  submit  it  to  a  hearing 
official  at  the  hearing  or  by  mail  until 
September  20,  2002.  Each  hearing  will 
recess  when  all  speakers  have  had  an 
opportunity  to  testify.  If,  after  the  recess, 
there  are  no  additional  speakers,  we  will 
adjourn  the  hearing  immediately  after 
the  recess.  Written  statements  submitted 
at  a  hearing  will  be  considered  part  of 
the  hearing  record.  If  you  cannot  attend 
the  hearings,  or  if  you  prefer,  you  may 
submit  your  comments  in  writing  to  the 
address  below. 

Written  Comments  MMS  requests 
interested  parties  to  submit  their  written 
comments  on  this  draft  EIS  to  the 
Regional  Director,  Alaska  OCS  Region, 
Minerals  Management  Service,  949  East 
36th  Avenue,  Room  308,  Anchorage, 
Alaska  99508-4363.  Our  practice  is  to 
make  comments,  including  the  names 
and  home  addresses  of  respondents, 
available  for  public  review.  An 
individual  commenter  may  ask  that  we 
withhold  their  name,  home  address,  or 
both,  from  the  public  record,  and  we  will 
honor  such  a  request  to  the  extent 
allowable  by  law.  Jf  you  submit 
comments  and  wish  us  to  withhold  such 
information,  you  must  state  so 
prominently  at  the  beginning  of  your 
submission.  We  will  not  consider 
anonjmious  comments,  and  we  will 
make  available  for  inspection  in  their 
entirety  all  comments  submitted  by 
organizations  or  businesses  or  by 
individuals  identifying  themselves  as 
representatives  of  organizations  or 
businesses.  The  comment  period  ends 
on  September  20,  2002. 

Dated:  May  29.  2002. 
Thomas  A.  Readinger, 

Associate  Director  for  Offshore  Minerals 
Management. 

Dated:  May  30,  2002. 
Terrence  N.  Martin 

Acting  Director.  Office  of  Environmental 
Policy  and  Compliance. 

IFR  Doc.  02-15392  Filed  6-18-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Application  Guidelines  for  the  Rivers, 
Trails,  and  Conservation  Assistance 
Program 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Guidelines  for  States,  local 
governments  and  non-profit 
organizations  wishing  to  receive 
National  Park  Service  assistance  for 
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river  conservation,  trail  development, 
and  open  space,  protection. 

summary:  The  National  Park  Service's 
Rivers,  Trails,  and  Conservation 
Assistance  Program,  also  known  as 
RTCA  or  Rivers  &  Trails,  works  with 
community  groups  and  local  and  State 
governments  to  conserve  rivers, 
preserve  open  space,  and  develop  trails 
and  greenways.  RTCA  works  in  urban, 
Tuidl,  and  suburban  communities  with 
the  goal  of  helping  applicants  achieve 
on-the-groimd  conservation  successes 
for  their  projects.  Our  focus  is  on 
helping  communities  help  themselves 
by  providing  expertise  and  experience 
£rom  around  the  nation.  From  urban 
promenades  to  trails  along  abandoned 
railroad  rights-of-way  to  wildlife 
corridors,  our  assistance  in  greenway 
efforts  is  wide  ranging.  Similarly,  our 
assistance  in  river  conservation  spans 
downtown  riverfronts  to  regional  water 
trails  to  stream  restoration. 

RTCA  staff  assistance  includes  help  in 
building  partnerships  to  achieve 
community-set  goals,  assessing 
resources,  developing  concept  plans, 
engaging  public  participation,  and 
identifying  potential  sources  of  funding. 
On  occasion  RTCA  provides  its 
assistance  in  collaboration  with  regional 
and  national  nonprofit  organizations  to 
further  local  conservation  initiatives. 
Although  RTCA  does  not  provide 
financial  assistance  to  support  project 
implementation,  we  do  offer  technical 
assistance  to  community  partners  to 
help  them  achieve  their  goals.  Project 
partners  may  be  non-profit 
organizations,  community  groups,  tribes 
or  tribal  governments,  and  local  or  State 
government  agencies.  Assistance  is  for 
one  year  and  may  be  renewed  for  a 
second  year  if  warranted. 

We  recommend  that  you  contact  our 
regional  program  staff  to  discuss  your 
interest  and  seek  guidance  before 
applying.  Applications  for  RTCA 
assistance  are  competitively  evaluated 
by  our  regional  offices,  based  on  how 
well  the  applications  meet  the  following 
criteria: 

(1)  A  clear  anticipated  outcome 
leading  to  on-the-ground  success; 

(2)  Conunitment,  cooperation,  and 
cost-sharing  by  interested  public 
agencies  and  non-profit  organizations; 

(3)  Opportuinity  for  significant  public 
involvement; 

(4)  Protection  of  significant  natural 
and/or  cultural  resources  and 
enhancement  of  outdoor  recreational 
opportunities;  and 

(5)  Consistency  with  the  National 
Park  Service  mission  and  RTCA  goals 
(see  "supplementary  information"). 


Application  letters  (one  to  three 
pages)  should  include  the  following 
information: 

(1)  Project  Title  and  Description: 
Provide  the  name  of  the  project  and 
project  location.  Note  who  is  taking 
responsibility  for  the  implementation  of 
the  project.  Describe  briefly  what  will  be 
done,  why  the  project  is  important,  the 
proposed  schedule,  and  who  will  be 
involved.  Identify  what  populations  in 
yoiu-  conunimity  will  be  served  by  the 
project.  Outline  the  background  or  prior 
activity  on  the  project  (if  any),  and  the 
current  status. 

(2)  Resource  Importance:  Describe  the 
most  important  natural,  cultural, 
historic,  scenic,  and  recreational 
resources  within  the  project  area. 

(3)  Anticipated  on-the-ground  Results: 
What  specific  resource  will  be  created, 
conserved,  enhanced  or  made  available 
to  the  public?  For  Instance:  How  many 
river  miles  will  be  improved  by 
restoration  projects?  How  many  river 
miles  will  be  conserved  with  enhanced 
protection  status?  How  many  miles  of 
multi-use  trail  will  be  created?  How 
many  acres  of  parklcmd  will  be  created 
and  where?  How  many  acres  of  wildlife 
habitat  will  be  restored? 

(4)  Other  Anticipated 
Accomplishments:  For  example:  an 
increased  community  conunitment  to 
stewardship,  a  new  conservation 
organization,  or  the  development  of  a 
concept  plan  for  a  trail. 

(5)  Support  for  the  Project:  Describe 
the  support  you  anticipate  from 
interested  stakeholders,  such  as  public 
agencies,  nonprofit  organizations,  and 
landowners.  List  the  project  partners 
and  describe  their  role(s)  and 
contributions. 

(6)  Rivers,  Trails,  and  Conservation 
Assistance  Program  Role:  Describe  what 
kind  of  technical  assistance  or  role  you 
are  seeking  fit)m  the  RTCA  program. 

(7)  Contact  Information:  Provide 
information  about  the  key  project 
supporter(s),  including  name  of  leader, 
organization,  address,  phone,  fax,  and  e- 
mail. 

Support  letters  fitim  elected  officials, 
community  leaders,  and  cooperating 
organizations  are  strongly 
recommended. 

Unfortimately,  limited  staffing  does 
not  allow  us  to  undertake  all  of  the 
excellent  projects  that  are  proposed. 
DATES:  The  national  deadline  for 
projects  set  to  start  the  following  fiscal 
year  (which  runs  fi'om  October  1  to 
September  30)  is  July  1.  Regional  RTCA 
offices  may  request  additioned 
information  and  may  extend  the 
deadline  or  accept  applications  at  other 
times  during  the  year.  Final  project 


selection  is  generally  completed  in  early 
November  after  passage  of  the  federal 
budget.  In  the  interim  our  staff  will 
acknowledge  receipt  of  yoiu- 
application. 

ADDRESSES:  Please  retimi  your 
completed  application  letter  to  your 
regional  RTCA  Program  Leader.  Contact 
information  for  all  of  our  regional 
offices  is  available  through  the  Internet 
at  http://www.nps.gov/rtca.  Alternately, 
you  may  submit  your  application  to: 
Chief,  Rivers,  Trails,  and  Conservation 
Assistance  Program,  National  Park 
Service,  1849  C  Street,  NW,  MS  3622, 
Washington,  DC  20240,  or  by  e-mail  to 
Sam_Stokes@nps.gov.  If  submitted  to 
Washington,  your  application  will  be 
forwarded  to  the  appropriate  regional 
office  for  review. 

FOR  FURTHER- INFORMATION  CONTACT: 
Regional  RTCA  Offices,  as  noted  above, 
or  you  may  also  call  us  at  202-565- 
1200.  For  more  information  about  RTCA 
and  the  work  we  are  doing  around  the 
country  and  in  your  State,  including 
case  studies  and  regional  contact 
information,  please  visit  oxii  web  site  at 
http://www.nps.gov/rtca. 
SUPPLEMENTARY  INFORMATION: 

Rivers,  Trails,  and  Conservation 
Assistance  Mission  and  Plan 

The  National  Park  Service  preserves 
unimpaired  the  natiual  and  cultural 
resoiu-ces  and  values  of  the  National 
Park  System  for  the  enjoyment, 
education  and  inspiration  of  this  and 
future  generations.  The  Park  Service 
cooperates  with  partners  to  extend  the 
benefits  of  natural  and  cultural  resource 
conservation  and  outdoor  recreation 
throughout  the  country  and  the  world. 
Mission  of  the  National  Park  Service, 
1997. 

The  Rivers,  Trails,  and  Conservation 
Assistance  program  (RTCA)  implements 
the  Service's  mission  in  communities 
across  America.  RTCA's  vision  for  the 
21st  Century  is  a  network  of  protected 
rivers,  trails,  and  greenways  that 
promote  quality  of  life  and  link 
Americans  to  their  natural  and  cultural 
heritage  in  parks  and  beyond. 

RTCA  Goals 

Increase  Protection  for  Rivers  and 
Open  Space  and  Help  Establish  More 
Trails  and  Greenways. 

(1)  Assist  communities  in  establishing 
trail  networks. 

(2)  Work  to  protect  rivers  and 
streams — their  ecosystems  and 
watersheds. 

(3)  Encourage  statewide  and  regional 
conservation  strategies. 

(4)  Promote  Federal  interagency 
coordination  that  benefits  conservation. 
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Strengthen  Community  Conservation 
Advocacy,  Partnerships,  and 
Stewardship 

I    (1)  Help  establish  sustainable 

conservation  organizations. 

' .  (2)  Assist  the  communities  of  which 

Rational  Parks  are  a  part. 

I    (3)  Support  conservation  partnerships 

^  obtaining  funding  and  other 

Resources. 

t 

pnhance  Conservation  and  Recreation 

ppportunities  for  All  Americans 

(1)  Engage  in  projects  which  reflect 
the  nation's  cultural  diversity. 

(2)  Undertake  partnership  projects  in 
urban  and  underserved  areas. 

(3)  Establish  a  strong  presence  in 
Bvery  State. 

(4)  Build  a  staff  that  represents 
America's  cultural  diversity. 

j    Dated:  May  9,  2002. 

Samuel  N.  Stokes, 

|c/i/e/.  Rivers,  TraHs  and  Conservation 

[Assistance  Program. 

IFR  Doc.  02-15360  Filed  6-18-02;  8:45  am] 
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EPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

{Colorado  River  Interim  Surplus 
Guidelines,  Notice  Regarding 
Implementation  of  Guidelines 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  and  correction. 


SUMMARY:  The  Colorado  River  Interim 
iSurplus  Guidelines  (Guidelines)  were 
adopted  as  a  result  of  a  Record  of 
{Decision  signed  by  the  Secretary  of  the 
(Interior  (Secretary)  and  published  in  the 
Federal  Register  on  January  25,  2001 
(66  FR  7772-7782).  The  Department  of 
the  Interior  (Department)  has  received  a 
number  of  informal  comments  and  has 
identified  issues  regarding 
implementation  of  the  Guidelines.  This 
notice  identifies  and  addresses  these 
issues  in  order  to  facilitate  a  common 
imderstanding  regarding  the 
implementation  of  the  Guidelines  for 
calendar  year  2003.  This  notice  also 
corrects  a  typographical/computational 
error  in  the  Guidelines  as  published  in 
the  Federal  Register  on  January  25, 
2001. 

DATES:  The  Secretary  is  not  proposing  to 
j  take  any  specific  action  as  a  result  of 
j  this  Federal  Register  notice. 
I  Accordingly,  the  Department  is  not 
establishing  a  specific  date  by  which 
comments  must  be  submitted.  The 
Secretary  will  also  accept  input  on  the 


issues  addressed  by  this  Federal 
Register  notice  through  the  process 
under  which  the  Annual  Operating  Plan 
for  the  Colorado  River  System 
Reservoirs  (AOP)  is  developed.  This 
process  includes  consultation  with  the 
Colorado  River  Management  Work 
Group,  a  group  that  the  Secretary 
consults  with  in  order  to  carry  out  the 
provisions  of  section  602(b)  of  the 
Colorado  River  Basin  Project  Act  of 
1968  and  section  1804(c)(3)  of  the  Grand 
Canyon  Protection  Act  of  1992. 

ADDRESSES:  You  may  submit  written 
comments  to  the  Regional  Director, 
Lower  Colorado  Region,  Attention: 
Jayne  Harkins,  Bureau  of  Reclamation, 
P.O.  Box  61470,  Boulder  City,  Nevada 
89006-1470. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary,  pursuant  to  applicable  law 
including  particularly  the  Boulder 
Canyon  Project  Act  of  December  28, 
1928  (BCPA),  and  the  Supreme  Court 
opinion  rendered  Jvme  3, 1963,  and 
decree  entered  March  9,  1964  (Decree) 
in  the  case  of  Arizona  v.  California,  et 
al.,  is  vested  with  the  responsibility  to 
manage  the  mainstream  waters  of  the 
Colorado  River  in  the  Lower  Basin.  In 
furtherance  of  this  responsibility,  the 
Department,  through  a  notice  published 
in  the  Federal  Register  on  May  18, 1999 
(64  FR  27008-09),  initiated  a  process  to 
develop  specific  criteria  to  identify 
those  circumstances  under  which  the 
Secretary  would  make  Colorado  River 
water  available  for  delivery  to  the  States 
of  Arizona,  California,  and  Nevada 
(Lower  Division  States  or  Lower  Basin) 
in  excess  of  the  7,500,000  acre-foot 
Lower  Basin  basic  apportionment.  The 
Department  noted  in  that  notice  that 
"[ijn  recent  years,  demand  for  Colorado 
River  water  in  Arizona,  California,  and 
Nevada  has  exceeded  the  Lower  Basin's 
7,500,000  basic  apportionment.  As  a 
result,  criteria  for  determining  the 
availability  of  surplus  [water]  has 
become  a  matter  of  increased 
importance."  (64  FR  27009).  In 
particular,  California  has  been  using 
water  in  excess  of  its  4.4  million  acre- 
foot  mainstream  basic  apportionment 
established  in  the  BCPA  for  decades. 

The  Department,  through  a  notice 
published  in  the  Federal  Register  on 
January  25,  2001 (66  FR  7772-7782) 
notified  the  public  that  the  Secretary 
signed  a  Record  of  Decision  (ROD), 
regarding  the  preferred  alternative  for 
Colorado  River  Interim  Surplus 
Guidelines  on  January  16,  2001.  The 
Guidelines  "implement  Article  III(3)(B) 
of  the  (Long  Range  Operating  Criteria]" 
adopted  pursuant  to  the  Colorado  River 
Basin  Project  Act  of  1968  (as  published 


in  the  Federal  Register  on  June  10, 
1970).  (65  FR  78511). 

Pursuant  to  section  3  of  the 
Guidelines,  the  Secretary  utilizes  the 
"Guidelines  to  make  determinations 
regarding  Normal  and  Surplus 
conditions  for  the  operation  of  Lake 
Mead  *  *   *  "  during  "development  of 
the  Annual  Operating  Plan  for  the 
Colorado  River  System  Reservoirs 
(AOP)."  (66  FR  7781).  The  Secretary 
applied  these  Guidelines  for  the  first 
time  during  the  development  of  the 
2002  AOP,  signed  by  the  Secretary  on 
January  14,  2002. 

In  the  period  since  adoption  of  the 
2002  AOP,  increasing  attention  has  been 
focused  on  the  provisions  of  the 
Guidelines  and  their  application  to  AOP 
determinations  that  are  upcoming  for 
2003.  In  particular,  numerous  entities 
have  contacted  the  Department  to 
discuss  their  views  and  concerns 
regarding  the  provisions  of  Section  5  of 
the  Guidelines,  entitled  "California's     ■ 
Colorado  River  Water  Use  Plan 
Implementation  Progress."  (66  FR  7782). 

'This  provision  of  me  Guidelines  was 
included  in  order  to  assist  the  Secretary 
in  the  execution  of  the  Secretary's 
watermaster  duties  on  the  lower 
Colorado  River,  which  include 
facilitating  adherence  to  the  Lower 
Basin's  allocation  regime.  The 
relationship  between  efforts  to  reduce 
California's  reliance  on  surplus 
deliveries  and  the  adoption  of  specific 
criteria  to  guide  surplus  determinations 
was  established  in  the  initial  Federal 
Register  notice  announcing  the 
potential  development  of  surplus 
guidelines:  "Reclamation  recognizes 
that  efforts  are  currently  underway  to 
reduce  California's  reliance  on  surplus 
deliveries.  Reclamation  will  take 
account  of  progress  in  that  effort,  or  lack 
thereof,  in  the  decision-making  process 
regarding  specific  surplus  criteria."  (64 
FR  27009).  This  concept  was  embodied 
in  the  purpose  of  and  need  for  the 
Federal  action  as  analyzed  in 
Reclamation's  Environmental  Impact 
Statement  regarding  adoption  of  the 
Guidelines:  "Adoption  of  the 
[Guidelines]  is  intended  to  recognize 
California's  plan  to  reduce  reliance  on 
surplus  deliveries,  to  assist  California  in 
moving  toward  its  allocated  share  of 
Colorado  River  water,  and  to  avoid 
hindering  such  efforts.  Implementation 
of  [the  Guidelines]  would  take  into 
account  progress,  or  lapk  thereof,  in 
California's  efforts  to  achieve  these 
objectives."  Final  Environmental  Impact 
Statement  at  1-3  to  1-4. 

Sections  5(B)  and  5(C)  of  the 
Guidelines  established  independent 
conditions  for  performemce  of  certain 
actions  by  entities  in  California,  and  the 
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implications  for  surplus  determinations 
in  the  event  that  the  conditions  for 
performance  are  not  met. 

Section  5(B)  of  the  Guidelines 
specifically  addresses  California's 
Quantification  Settlement  Agreement 
(QSA),  a  proposed  agreement  among  the 
Imperial  Irrigation  District,  the 
Coachella  Valley  Water  District,  the  San 
Diego  County  Water  Authority  and  The 
Metropolitan  Water  District  of  Southern 
California.  The  QSA  is  a  critical 
agreement  among  the  California  parties 
to  reduce  California's  reliance  on 
surplus  water  from  the  Colorado  River. 
The  QSA  addresses  the  use  and  transfer 
of  Colorado  River  water  for  a  period  of 
up  to  seventy-five  years. 

With  respect  to  execution  of  the  QSA, 
section  5(B)  of  the  Guidelines  states:  "It 
is  expected  that  the  California  Colorado 
River  contractors  will  execute  the 
Quantification  Settlement  Agreement 
(and  its  related  documents)  *   *  *  by 
December  31,  2001."  (66  FR  7782).  The 
parties  were  unable  to  execute  the  QSA 
by  this  date,  and  over  the  past  year, 
there  has  been  increasing  concern 
regarding  the  ability  of  the  California 
Colorado  River  contractors  to  execute 
the  QSA  by  the  end  of  this  year.  Failure 
to  execute  the  QSA  by  the  end  of  2002 
is  specifically  addressed  by  section  5(B) 
of  the  Guidelines:  "In  the  event  that  the 
California  contractors  and  the  Secretary 
have  not  executed  [the  Quantification 
Settlement  Agreement  (and  its  related 
documents)]  by  December  31,  2002,  the 
interim  siuplus  determinations  under 
Sections  2(B)(1)  and  2(B)(2)  of  these 
Guidelines  vril\  be  suspended  and  will 
instead  be  based  upon  the  70R  Strategy, 
for  either  the  remainder  of  the  period 
identified  in  Section  4(A)  or  until  such 
time  as  California  completes  all  required 
actions  and  complies  with  reductions  in 
water  use  reflected  in  Section  5(C)  of 
these  Guidelines,  whichever  occurs 
first."  (66  FR  7782). 

In  light  of  the  concern  regarding  the 
ability  of  the  California  Colorado  River 
contractors  to  execute  the  QSA  by  the 
end  of  2002,  increasing  attention  has 
focused  on  the  specific  requirements  of 
this  section  of  the  Guidelines.  Some 
informal  commentors  have  suggested 
that  failure  to  execute  the  QSA  would 
have  no  consequence  for  surplus 
determinations  for  2003  under  the 
Guidelines.  Other  commentors  have 
observed  that  the  Guidelines  would  be 
terminated  if  the  QSA  and  its  related 
documents  were  not  executed  by 
December  31,  2002.  Such  suggestions 
are  inconsistent  with  the  plain  language 
of  the  Guidelines  as  adopted. 

The  Department  observes  that  the 
Guidelines  specifically  provide  that  "In 
the  event  that  the  California  contractors 


and  the  Secretary  have  not  executed 
such  agreements  by  December  31,  2002, 
the  interim  surplus  determinations 
under  sections  2(B)(1)  and  2(B)(2)  of 
these  Guidelines  will  be  suspended  and 
will  instead  be  based  upon  the  70R 
Strategy*  *  *"  (66  FR  7782)  (emphasis 
added).  Therefore,  in  the  event  that  the 
QSA  and  its  related  documents  are  not 
executed  by  December  31,  2002,  as 
provided  above,  the  "determinations 
under  sections  2(B)(1)  and  2(B)(2)  of 
these  Guidelines  will  be  suspended." 
(66  FR  7782).  This  suspension,  under 
section  5(B)  of  the  Guidelines  does  not 
suspend  or  terminate  the  Guidelines  as 
a  whole;  rather,  in  the  event  of  a 
suspension,  surplus  determinations  are 
limited  to  sections  2(A)(1),  2(B)(3)  and 
2(B)(4). 

Nothing  in  this  notice  is  intended  to 
address  or  limit  the  appropriate 
circumstances  for  reinstatement  of 
sections  2(B)(1)  and  2(B)(2)  as  the  bases 
for  annual  surplus  determinations. 
Reinstatement  of  these  sections  of  the 
Guidelines  will  be  made  in  accordance 
with  the  provisions  of  section  5(B), 
which  provides  that  in  the  event  of  a 
suspension,  the  70R  Strategy  will  be  the 
basis  for  surplus  determinations  "for 
either  the  remainder  of  the  period 
identified  in  Section  4(A)  [i.e.,  until 
December  31,  2015]  or  until  California 
completes  all  required  actions  and 
complies  with  reductions  in  water  use 
reflected  in  section  5(C)  of  the[] 
Guidelines,  whichever  occiu-s  first."  (66 
FR  7782)  (emphasis  added). 

Section  5(C)  addresses  the  other 
conditions  for  performance  of  certain 
actions  by  entities  in  California,  i.e.,  the 
specific  Benchmark  Quantities  that 
California  agricultural  "us6  would  need 
to  be  at  or  below"  at  the  end  of  the 
specified  calendar  years.  The 
Benchmark  dates  are  established  in 
three  year  intervals  beginning  in  2003. 

As  with  the  requirements  in  section 
5(B),  section  5(C)  also  establishes  the 
implications  for  surplus  determinations 
in  the  event  that  the  Benchmark 
quantity  conditions  for  performance  are 
not  met. 

One  of  the  benefits  of  adoption  of  the 
Guidelines  was  to  provide  "more 
predictability  to  States  and  water  users" 
with  respect  to  "the  Secretary's  annual 
decision  regarding  the  quantity  of  water 
available  for  delivery  to  the  Lower  Basin 
States."  (64  FR  27009). 

In  light  of  the  above  identified 
concern  with  respect  to  the  likelihood 
regarding  execution  of  the  QSA  by  the 
date  established  in  section  5(B)  of  the 
Guidelines,  one  of  the  issues  that  the 
Secretary  will  be  analyzing  in  the  period 
between  this  notice  and  January  1 ,  2003 
(the  statutory  date  for  transmittal  of  the 


2003  AOP,  pursuant  to  43  U.S.C. 
§  1552(b)),  will  be  the  impact  on  Lower 
Basin  users,  particularly  in  Nevada,  in 
the  event  that  the  Guidelines  are 
suspended  pursuant  to  the  provisions  of 
section  5(B). 

The  relevant  considerations  with 
respect  to  this  issue  include  the 
following:  (1)  The  ability  of  lower  basin 
entities  outside  of  California,  to  affect 
compliance  with  the  section  5(B) 
requirements,  (2)  the  need  of  other 
lower  basin  entities  outside  of 
California,  to  utilize  surplus^  quantities 
in  2003  (and  the  relative  amounts  of 
such  surplus  quantities),  (3)  impacts  on 
storage  of  water  in  the  Colorado  River 
reservoirs,  and  the  impact  on  future 
deliveries  to  users  of  the  waters  of  the 
Colorado  River  under  applicable 
provisions  of  federal  law  and 
international  treaty,  (4)  impacts  on 
California's  ability  to  meet  applicable 
conditions  for  reinstatement  of  the 
determinations  under  sections  2(B)(1) 
and  2(B)(2). 

The  Department  corrects  a 
typographical/computational  error  in 
the  Guidelines  as  published  in  the 
Federal  Register  on  January  25,  2001. 
Specifically,  the  correction  would 
replace  the  value  of  100,000  acre-feet 
that  appears  in  section  2(B)(1)(a)  with 
the  value  of  120,000  acre- feet. 

The  basis  for  this  correction  is  as 
follows.  The  Federal  Register  notice 
published  on  January  25,  2001  states 
that  the  decision  made  by  the  Secretary 
is  "adoption  of  specific  interim  surplus 
guidelines  identified  in  the  Preferred 
Alternative  (Basin  States  Alternative)  as 
analyzed  in  the  FEIS."  (66  FR  7773). 
Reclamation  had  earlier  published 
information  that  Reclamation  had 
received  from  the  Colorado  River  Basin 
states  of  Arizona,  California,  Colorado, 
Nevada,  New  Mexico,  Utah,  and 
Wyoming  dining  the  public  comment 
period"  on  the  proposed  adoption  of  the 
Guidelines.  (65  FR  48531-48538). 
Reclamation  crafted  an  alternative  based 
on  this  information,  which  was 
ultimately  identified  as  the  preferred 
alternative. 

As  submitted  to  the  Department,  and 
published  in  the  Federal  Register,  the 
information  from  the  basin  states 
provided  in  section  IV(B)fl)(a)  with 
respect  to  Direct  Delivery  Domestic  Use 
by  MWD,  that  offsets  "shall  not  be  less 
than  400,000  af  in  2001  and  will  be 
reduced  by  20,000  af/yr  over  the  Interim 
Period  so  as  to  equal  100,000  af  in 
2016."  (65  FR  48536).  When  the  ROD 
was  prepared,  the  Department  modified 
this  provision  of  the  proposed 
alternative  to  take  into  account  that  the 
Guidelines  would  not  be  in  effect  for 
2001  AOP  determinations,  and  would 
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first  be  applied  for  2002  determinations. 
Accordingly,  the  year  was  modified  in 
this  provision  from  2001  to  2002.  (66  FR 
7780).  However,  when  this  change  was 
incorporated  into  the  ROD,  the 
Department  did  not  modify  the 
corresponding  value  for  the  end  date 
(i.e.,  in  year  2016).  The  computation  of 
a  reduction  of  20,000  af/year  during  the 
interim  period  yields  a  final  value  of 
120,000  rather  than  the  published  value 
of  100,000. 

Dated:  June  13.  2002. 
Bennett  W.  Raley, 

Assistant  Secretary — Water  and  Science. 
[FR  Doc.  02-15470  Filed  6-ia-02:  8:45  am] 

BILUNG  CODE  431(MMN-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP(OJP)-1357] 

Supplemental  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  (EIS)  and  Environmental 
Impact  Report  (EIR)  for  a  New  Juvenile 
Justice  Facility  In  Alameda  County,  CA 

AGENCY:  Office  of  Justice  Programs, 

Justice. 

action:  Notice  of  intent  (NOI). 

summary:  This  NOI  is  being  published 
to  provide  additional  information 
regarding  alternatives  that  will  be 
evaluated  for  the  Alameda  County 
(California)  Juvenile  Justice  Facility 
project.  The  County  proposes  to  develop 
a  new  Juvenile  Justice  Facility  with  an 
initial  capacity  for  420  beds,  five 
juvenile  courts,  offices  for  courts 
administration,  probation,  public 
defender,  and  district  attorney,  plus 
associated  support  facilities 
(approximately  425,000  square  feet  of 
floor  area).  Future  expansion  of  the 
facility  could  accommodate  450  to  540 
beds  and  an  additional  juvenile  court 
(up  to  460,000  square  feet  total).  The 
Juvenile  Justice  Facility  is  proposed  in 
response  to  serious  shortcomings  in  the 
capability  of  the  existing  facilities 
located  in  San  Leandro  and  Oakland, 
California,  to  serve  the  existing  and 
future  needs  of  children  in  the  County. 
Existing  buildings  in  San  Leandro 
would  be  demolished  and  building 
space  in  Oakland  would  be  vacated 
following  completion  of  the  new 
facility. 

DATES:  Two  public  scoping  meetings 
will  be  held  on  Wednesday,  July  10, 
2002,  at  the  Oakland  Asian  Cultural 
Center,  388th  Ninth  Street  at  Webster,  in 
Oakland,  California. 


An  afternoon  meeting  will  be  held 
fi-om  2  p.m.  to  4  p.m.  for  interested  and 
affected  federal,  state,  and  local  agencies 
to  identify  major  and  less  important 
issues,  coordinate  the  schedule,  and 
determine  respective  roles  and 
responsibilities  in  preparation  of  the 
EIS/EIR.  The  public  is  also  welcome  to 
attend. 

The  evening  meeting  will  be  held 
from  6  p.m.  to  9  p.m.  The  meeting  will 
be  conducted  in  an  open  house  format 
which  offers  interested  persons  an 
opportunity  to  drop  in  at  any  time 
during  the  meeting  to  learn  more  about 
the  project  and  the  environmental 
review  process.  The  intent  of  the 
meeting  is  to  solicit  comments  from  the 
public  to  identify  those  environmental 
issues  that  are  most  relevant  or  of  most 
concern  with  respect  to  the 
implementation  of  the  project  and 
alternatives  so  that  these  issues  can  be 
analyzed  in  depth  in  the  Draft  EIS/EIR. 
Representatives  of  the  independent 
environmental  consulting  firms 
preparing  the  environhiental  documents 
will  be  in  attendance  along  with 
representatives  of  the  Federal,  State,  and 
county  governments. 

Comments  may  also  be  submitted  in 
writing,  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  this 
environmental  analysis.  Comments  and 
information  should  be  mailed  to  Mr. 
Michael  Houghtby  of  the  California 
Board  of  Corrections  at  the  address 
listed  below.  Requests  to  be  placed  on 
the  mailing  list  for  announcements  and 
the  Draft  EIS/EIR  should  also  be  sent  to 
Mr.  Michael  Houghtby.  The  deadline  for 
submitting  written  comments  is  July  19, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  Young,  Environmental  Coordinator, 
Department  of  Justice,  Office  of  Justice 
Programs,  Corrections  Programs  Office, 
810  7th  Street.  NW.,  Washington  DC 
20531,  Telephone  (202)  353-7302,  Fax 
(202)  307-2019. 

Written  comments  should  be  directed 
to  Mr.  Michael  Houghtby,  Field 
Representative,  State  of  California  Board 
of  Corrections,  Corrections  Planning  and 
Programs  Division,  600  Bercut  Dr, 
Sacramento,  CA  95814,  Telephone  (916) 
322-7085;  Fax (916) 445-5796.  Each  of 
the  participating  agencies  will  receive 
copies  of  the  letters  sent  to  Mr. 
Houghtby. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  Juvenile  Justice  Facility  is 
intended  to  replace  the  existing 
Alameda  County  Juvenile  Hall,  which  is 
located  in  the  hills  of  San  Leandro, 
Alameda  County,  California.  The 
existing  facility  was  constructed  in 


various  phases  with  most  structures 
dating  from  the  1950s  to  1970s.  It 
includes  secure  detention  at  the 
Juvenile  Hall  facility  for  299  detainees, 
camps  for  low  security  detention,  and 
the  Chabot  Community  Day  Center.  The 
detention  facility  is  constructed  on  a 
steep  hillside  in  close  proximity  to  the 
Hayward  fault,  an  active  earthquake 
fault  with  a  potential  for  causing  severe 
ground  shaking  with  an  estimated  32% 
chance  of  a  major  seismic  event  during 
the  next  30  years.  In  addition,  these 
facilities,  which  have  been 
overcrowded,  have  or  will  soon  exceed 
their  useful,  economic  life  and  are  in 
need  of  replacement,  based  on 
operational  and  architectural/ 
engineering  evaluations.  Therefore,  the 
facility  does  not  meet  the  present  or 
future  needs  of  the  residents,  staff  or 
community  and  must  be  replaced. 

A  juvenile  justice  system  master  plan 
completed  in  1998  determined  that  the 
Coimty  needed  to  construct  a  new 
juvenile  detention  facility  that  would 
house  up  to  540  children  at  any  given 
time.  The  facility  would  respond  to  the 
approximately  10,000  aimual  referrals 
for  intake,  of  which  6,000  are  admitted 
for  detention  in  a  given  year.  The 
estimated  total  number  of  beds  required 
for  a  new  detention  facility  was  based 
on  historical  trends  and  projections, 
multiplied  by  a  factor  of  1.2  to  account 
for  peaking,  classification  and 
operational  needs,  so  that  the  County 
could  house  youth  in  a  facility  that 
reflects  the  detainees'  gender,  age,  and 
secinity  risk,  to  avoid  crowding,  and  to 
provide  for  long-term  planning.  The 
Coimty  Board  of  Supervisors  has  since 
revised  the  project  to  include  420  beds, 
with  possible  expansion  to  450  beds. 

The  Juvenile  Justice  Facility  is  funded 
in  part  by  Federal  grant  monies 
disbursed  by  the  California  Board  of 
Corrections.  These  funds  total 
$33,165,000,  and  are  part  of  the  State's 
allocation  from  the  Violent  Offender 
Incarceration  and  Truth-in-Sentencing 
(VOI/TIS)  Incentive  Grant  Program.  The 
County  would  provide  additional 
funding  from  bonds,  certificates  of 
participation,  and  the  general  fund.  The 
total  cost  for  the  Juvenile  Justice  Facility 
is  estimated  to  be  approximately 
$177,000,000. 

The  U.S.  Department  of  Justice,  the 
California  Board  of  Corrections  and  the 
Coimty  of  Alameda  are  preparing  a  joint 
Environmental  Impact  Statement  and 
Environmental  Impact  Report  (EIS/EIR) 
in  order  to  satisfy  the  requirements  of 
the  National  Environmental  Policy  Act 
(NEPA)  and  the  California 
Environmental  Qualify  Act  (CEQA) 
concurrently.  The  U.S.  Department  of 
Justice  is  the  lead  federal  agency  under 
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NEPA  for  the  preparation  of  the  EIS/EIR 
and  the  California  Board  of  Corrections 
will  be  preparing  the  EIS/EIR  under  a 
provision  of  NEPA  that  allows  an 
agency  of  statewide  jurisdiction  with 
responsibility  for  the  proposed  action 
(pursuant  to  the  VOI/TIS  grant)  to 
prepare  an  EIS.  The  County  of  Alameda 
will  be  the  lead  agency  under  CEQA  for 
the  preparation  of  the  EIS/EIR  for  the 
Juvenile  Justice  Facility  and  related 
projects  as  appropriate.  The  related 
projects  include  the  East  County  Hall  of 
Justice  and  the  County  Office  projects  at 
the  East  Coimty  Government  Center  in 
Dublin. 

Alternatives 

A  Notice  of  Intent  for  this  project  was 
published  in  the  Federal  Register  on 
January  15.  2002.  That  NOI  identified  a 
proposed  project  site  in  Dublin, 
California,  and  stated  that  additional 
alternative  sites  could  be  identified 
during  the  environmental  review 
process.  The  County  of  Alameda  has 
since  identified  several  other  potentially 
feasible  alternative  sites  for  the  Juvenile 
Justice  Facility.  The  original  site  and  the 
additional  alternative  sites  now  being 
considered  are  described  below. 

No  Action/No  Project:  The  EIS/EIR 
will  consider  the  No  Action/No  Project 
Alternative,  as  required  by  NEPA  and 
CEQA.  Under  such  a  scenario,  the 
existing  Juvenile  Hall  and  associated 
support  facilities  would  remain  in  their 
present  locations  and  no  expansion  or 
major  improvements  would  occiu". 

East  County  Government  Center  Site: 
The  County  of  Alameda  owns  a  vacant 
40-acre  site,  known  as  the  East  Coimty 
Government  Center  site,  located  at  the 
northern  terminus  of  Hacienda  Drive  in 
Dublin,  California.  The  proposed 
Alameda  County  Juvenile  Justice 
Facility  project  could  be  one  component 
of  that  Government  Center.  Other 
projects  on  that  site  could  include  a  new 
Hall  of  Justice  (including  15  to  19  adult 
courts  and  related  functions  in  a 
250,000  square- foot  building)  and  other 
County  offices  (approximately  200.000 
square  feet). 

Pardee  &•  Swan  Site:  The  Port  of 
Oakland  owns  a  vacant  34-acre  property 
at  the  northern  terminus  of  Pardee  Drive 
at  Swan  Way  in  Oakland,  California.  If 
the  County  were  to  acquire  this  site,  it 
could  develop  a  Juvenile  Justice  Facility 
similar  to  the  plan  for  the  East  County 
Government  Center  site  in  Dublin. 
Existing  juvenile  justice  facilities  in 
Oakland  would  be  vacated,  the  existing 
facility  in  San  Leandro  would  be 
demolished,  and  all  of  the  Coimty's 
juvenile  justice  functions  would  be 
consolidated  to  this  location. 


Glenn  Dyer  Detention  Center:  This 
site  is  a  half-block  area  in  downtown 
Oakland,  located  at  550  Sixth  Street.  It 
is  currently  occupied  by  the  County's 
North  County  Jail  for  adults  (also  known 
as  the  Glenn  Dyer  Detention  Facility). 
This  facility  will  be  closing  in  the 
coming  months;  therefore,  the  County  is 
exploring  the  possibility  of  converting 
the  eight-story  facility  into  a  juvenile 
detention  center.  The  facility  would  not 
accommodate  all  of  the  planned  court 
and  office  support  functions,  so  some  of 
the  existing  juvenile  justice  functions  in 
downtown  Oakland  would  remain  at 
their  current  locations.  The  existing 
functions  in  San  Leandro  would  be 
relocated  to  downtown  Oakland  and 
that  existing  facility  would  be 
demolished. 

Existing  San  Leandro  Property:  This 
80-acre  site  is  located  at  2200  Fairmont 
Drive  in  San  Leandro,  California.  It  is 
presently  occupied  by  the  existing 
Juvenile  Hall,  a  day  facility,  and  two 
detention  camps.  A  new  detention 
center,  courts,  administration,  and  other 
functions  could  be  developed  in  an  area 
that  is  ciurently  occupied  by  one  of  the 
juvenile  camps.  The  site  conditions 
present  certain  constraints  that  could 
limit  the  size  of  the  facility.  Existing 
office  and  court  uses  in  Oakland  would 
be  relocated  to  the  new  facility,  and  the 
existing  Juvenile  Hall  would  be 
demolished  if  this  alternative  were 
implemented. 

Size  Variations:  At  any  of  the 
alternative  sites  described  above,  the 
County  could  develop  a  Juvenile  Justice 
Facility  that  would  accommodate  fewer 
or  more  detainees.  As  the  number  of 
detainees  changes,  so  would  the  number 
of  coiuts  and  other  associated  functions 
and  spaces,  though  not  is  strict 
proportion  to  the  number  of  beds.  The 
EIS/EIR  will  consider  a  range  of  sizes, 
from  330  beds  (approximately  the  same 
size  as  the  existing  facility  in  San 
Leandro)  to  540  beds  (based  on 
projections  contained  in  the  County's 
Needs  Assessment  and  grant 
application). 

Additional  Alternative:  In  addition  to 
the  Juvenile  Justice  Facility  alternatives 
described  in  this  NOI,  the  County  of 
Alameda  will  be  evaluating  an 
alternative  site  for  the  proposed  East 
Coimty  Hall  of  Justice  as  part  of  the  EIR 
imder  its  CEQA  responsibilities.  That 
site,  known  as  the  Transit  Center  Site, 
comprises  20  acres  of  land  on  two 
parcels  located  at  Arnold  Road  and 
Dublin  Blvd.  in  the  City  of  Dublin, 
California.  The  two  vacant  properties 
could  be  used  separately  or  in 
combination  for  the  development  of  a 


15-  to  19-court  building,  parking,  and 
plaza  areas. 

Deborah  Daniels, 

Assistant  Attorney  General. 

IFR  Doc.  02-15363  Filed  6-18-02;  8:45  amj 

BILUNG  CODE  4410-1S-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
[OJP(OJPy-i345] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  For 
The  Expansion  of  a  Juvenile  Hall  in 
Sacramento  County,  California 

AGENCY:  Office  of  Justice  Programs, 

Justice. 

ACTION:  Notice  of  intent  (NOI). 

SUMMARY:  Piirsuant  to  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA),  codified  at  42  U.S.C.  4321 
et  seq.,  the  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  Corrections 
Program  Office  (OJP/CPO)  announces 
the  Notice  of  Intent  (NOI)  for  the 
preparation  of  an  EIS  for  the  Expansion 
of  a  Juvenile  Hall  in  Sacramento 
Coimty,  California.  The  construction 
and  operation  of  the  Juvenile  Hall  is 
being  proposed  by  Sacramento  County, 
which  is  applying  for  OHP/CPO  grants 
funds  obtained  by  the  California  Board 
of  Corrections  (BOC)  through  the 
Violent  Offender  Incarceration/Truth-in- 
Seiitencing  (VOI/TIS)  Incentive  Grants 
Program.  This  project  is  subject  to  NEPA 
review  because  it  may  be  funded  in  part 
with  federal  funding  available  under  the 
VOI/TIS  Grant  Program. 
DATES:  During  the  preparation  of  the 
draft  EIS  there  will  be  opportunities  for 
public  involvement  in  order  to 
determine  the  issues  to  be  examined. 
Two  public  scoping  meetings  will  be 
held  on  July  9,  2002.  The  first  meeting 
will  be  held  from  2-4  p.m.  in  the  5th 
Floor  Training  Room  at  800  H  Street, 
Sacramento  California.  The  second 
meeting  will  be  held  from  6-8  p.m.  in 
the  Assembly  Room  at  4100  Traffic 
Way,  Sacramento,  California. 

The  meetings  will  be  held  to  solicit 
input  on  the  scope  of  the  EIS  to  be 
conducted,  and  to  identify  significant 
issues  related  to  the  proposed  action. 
The  purpose  of  the  agency  Scoping 
Meetings  will  be  to  gather  comments 
from  interested  and  affected  agencies, 
and  the  public.  Maps  and  information 
on  the  proposed  action  will  be  available 
at  the  meetings.  The  scoping  meetings 
are  being  held  for  individuals  to 
formally  express  their  views  on  the 
proposed  action  and  to  identify  those 
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environmental  issues  of  concerns  with 
respect  to  implementation  of  the 
proposed  action  and  its  alternatives  so 
Rhat  these  issues  can  be  analyzed  in 
jdepth  in  the  EIS.  Community  input  will 
be  solicited  throughout  this  process,  and 
community  comments  will  be 
incorporated  into  the  decision-making 
process. 

FOR  FURTHER  INFORMATION  CONTACT: 

Public  notice  will  be  given  concerning 
the  availability  of  the  draft  EIS  for 
public  review  and  comment.  Questions 
concerning  the  proposed  action  and  the 
draft  EIS  may  be  directed  to:  Jill  Young, 
Environmental  Coordinator,  Corrections 
Program  Office,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
810  7th  Street,  NW.,  Washington  DC 
20531,  Telephone:  202.307-3914, 
Telefacimile  202.307-2019,  or  Michael 
A.  Houghtby,  Field  Representative,  State 
of  California  Board  of  Correction, 
Corrections  Planning  and  Programs 
I  Division,  600  Bercut  Drive,  Sacramento, 
CA  95814,  Telephone:  916.322-7085, 
Telefacimile:  916.445.5796,  or  Antonia 
I  Barry,  Department  of  Environmental 
I  Review  and  Assessment.  Coimty  of 
Sacramento,  827  7th  Street,  Sacramento, 
CA  95814,  Telephone:  916.874-6990, 
Telefacimile:  916.874-8343. 
i  SUPPLEMENTARY  INFORMATION: 

'  Proposed  Action 

Sacramento  Coimty  is  proposing  to 
expand  and  operate  its  Juvenile  Hall  to 
'  better  serve  the  community  and  the 
existing  and  future  juvenile  justice 
populations.  The  need  for  this  action  is 
based  on  the  conditions  of  the  existing 
juvenile  justice  facilities,  additional 
'i  space  requirements  needed  to 
I  accommodate  projected  growth  rates  in 
I  the  at  risk  youth  population  that  will 
enter  the  juvenile  justice  system,  and 
the  County's  desire  to  increase 
I  efficiency  by  expanding  the  existing 
I  facility  rather  than  fragmenting  the 
facilities  to  different  locations.  The 
Proposed  Action  would  include  the 
construction  of  two  30-bed  housing 
units  within  the  existing  footprint,  a  30- 
bed  housing  unit  adjacent  to  the  existing 
building,  security  modifications,  a  new 
visitor's  center,  a  central  plant 
expansion,  classroom,  dayroom  and 
exam  room  additions,  expansion  of  food 
service,  laundry,  staff  dining  and 
training  rooms,  expansion  of  the 
warehouse  and  a  new  space  for  the 
relocation  of  the  intake/release  function. 
The  project  also  allows  for  the  future  " 
construction  of  8  podular  designed 
sleeping  rooms,  each  consisting  of  30 
beds,  for  a  total  of  240  additional  beds. 
These  additional  beds  would  be 
constructed  sometime  within  the  next 


15  years,  when  funds  become  available 
and  after  the  initial  construction  of  the 
90  beds  described  above. 

Alternatives 

The  draft  EIS  will  address  the 
potential  impacts  of  the  'no  action' 
alternative,  and  one  or  more  alternatives 
involving  the  construction  of  the 
proposed  expansion  at  the  existing  site. 

Tracy  A.  Henke  for  Deborah  ).  Daniels, 

Assistant  Attorney  General. 

[PR  Doc.  02-15362  Filed  Q-18-02;  8:45  am) 

BILUNG  CODE  4410-18-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,517] 

ADS  Mactiinery  Corp.,  Warren,  Ohio; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  28,  2002  in 
response  to  a  worker  petition,  which 
was  filed  on  behalf  of  workers  at  ADS 
Machinery  Corp.,  Warren,  Ohio. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-41,119).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  29th  day  of 
May.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15451  Filed  6-18-02;  8:45  am) 

BtLUNQ  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,709] 

Agilent  Technologies,  Rosevilie, 
California;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  4.  2002,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Agilent  Technologies, 
Rosevilie,  California. 

The  investigation  revealed  that  one  of 
the  three  petitioners  was  not  an 
employee  of  the  Rosevilie,  California 
plant.  Only  a  company  official  or 
authorized  representative  such  as  a 


union  representative  may  submit  a 
Trade  Adjustment  Assistance  petition 
for  more  than  one  location  of  a 
company. 

Consequently  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC.  this  6th  day  of 
May,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  02-15435  Filed  6-18-02;  8:45  am] 

BH.LINQ  CODE  4810-30-# 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,224] 

Alox  Corporation,  Niagara  Falls,  New 
York;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  1.  2002  in  response  to 
a  petition  that  was  filed  by  a  company 
official  on  behalf  of  workers  at  Alox 
Corporation,  Niagara  Falls.  New  York. 

The  date  of  the  petition  is  March  4. 
2002.  In  accordance  with  section  223(b) 
of  the  Act.  no  certification  may  apply  to 
any  worker  whose  last  total  or  partial 
separation  from  the  subject  firm 
occurred  before  March  4.  2001.  one  year 
prior  to  the  date  of  the  petition.  The 
company  official  reported  that  in  March 
2000  the  company  was  sold,  at  which 
time  the  workers  were  separated  from 
employment  with  Alox  Corporation. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC.  this  ISth  day  of 
May.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15440  Filed  6-18-02;  8:45  am) 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,513  and  TA-W-40,513A1 

American  Power  Conversion,  East 
Providence,  Rl  and  American  Power 
Conversion  West  Warwick,  Rl;  Notice 
of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
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initiated  on  December  31,  2001  in 
response  to  a  worker  petition,  which 
was  filed  on  behalf  of  workers  at 
American  Power  Conversion,  East 
Providence  and  West  Warwick,  Rhode 
Island. 

The  workers'  petition  regarding  the 
investigation  is  invalid.  The  petitioners 
are  not  company  officials,  nor  were  the 
petitions  filed  by  three  workers  at  each 
of  the  subject  firm  locations. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC.  this  21st  day  of 
May.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15433  Filed  6-18-02;  8:45  am) 
MUMQ  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,441] 

Amerock,  Rocidord,  Illinois;  Notica  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  29,  2002,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Amerock, 
Rockford,  Illinois. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC  this  13th  day  of 
May.  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15450  Filed  6-18-02:  8:45  am) 
MJJNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-<40,S47] 

Biltwell  Ciottiing  Co.,  Farmlngton, 
Missouri;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  28,  2002  in 
response  to  a  worker  petition,  which 
was  filed  by  the  company  on  behalf  of 


workers  at  Biltwell  Clothing  Co., 
Farmington,  Missouri. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-39,244).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  E)C,  this  3rd  day  of 
May.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-15434  Filed  6-18-02;  8:45  am] 
BILUNG  CODE  4S^(^-^0-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training , 
Administration 

[TA-W-41,333] 

BOC  Edwards-Stokes  Vacuum, 
Philadelphia,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  15,  2002  in  response 
to  a  petition  that  was  filed  by  a 
company  official  on  behalf  of  workers  at 
BOC  Edwards — Stokes  Vacuum, 
Philadelphia,  Peimsylvania. 

The  company  official  requested  that 
the  investigation  be  terminated. 
Consequently,  further  investigation  in 
this  case  would  serve  no  piupose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  D.C.  this  13th  day 
of  May.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15448  Filed  6-18-02;  8:45  am] 
BILUNG  CODE  45ia-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

rrA-w-40,5«5] 

Center  Finishing,  Jersey  City,  NJ; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  1,  2002  in  response 
to  a  worker  petition,  which  was  filed  by 
the  Union  of  Needletrades,  Industrial 
and  Textile  Employees  (UNITE)  on 
behalf  of  workers  at  Center  Finishing, 
Jersey  City,  New  Jersey. 

The  Department  of  Labor  was  unable 
to  locate  an  official  of  the  company  to 
obtain  .the  information  necessary  to 
render  a  decision. 


Signed  in  Washington,  DC,  this  13th  day  of 
May,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15444  Filed  6-18-02;  8:45  am) 

BILUNG  CODE  4S10-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,881] 

Choctaw  Electronics  Enterprise, 
Philadelphia,  MS;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  4,  2002,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Choctaw 
Electronics  Enterprise.  Philadelphia, 
Mississippi. 

All  worlcers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  21st  day  of 
May.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15445  Filed  6-18-02;  8:45  am] 

BHXING  CODE  451IK-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-41,542] 

Fashion  Sportswear  Corp.,  Fall  River, 
MA;  Notice  of  Termination  of 
Investlgatton 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  13,  2002  in  response  to 
a  worker  petition,  which  was  filed  on 
behalf  of  workers  at  Fashion  Sportswear 
Corp.,  Fall  River,  Massachusetts. 

Two  of  three  workers  did  not 
complete  their  contact  information 
(name,  address,  telephone  number,  and 
date  of  separation),  as  required  in  the 
TAA  petition  form.  The  petition  is 
therefore,  deemed  invalid. 
Consequently,  the  investigation  has 
been  terminated. 
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Signed  in  Washington.  DC  this  29th  day  of 
^av,  2002. 

- 

Linda  G.  Poole, 

fjertifying  Officer,  Division  of  Trade 

iXdjustment  Assistance. 
FR  Doc.  02-15452  Filed  6-18-02;  8:45  am) 
HLUNG  CODE  4S10-30-P 


t 


EPARTMENT  OF  LABOR 


Employment  and  Training 
Administration 


r 


A-W-41,290] 


GE  Transportation  Services,  Global 
Services,  Formerly  Harmony 
Industries,  Grain  Valley,  Missouri; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  11,  2002,  in 
response  to  a  petition  filed  by  workers 
Ion  behalf  of  all  workers  at  GE 
T'ransportation  Systems,  Global 
Signaling,  formerly  Harmony  Industries, 
prain  Valley,  Missouri. 
I    The  petition  group  of  workers  is 
junder  an  existing  investigation  for 
jwhich  a  determination  has  not  being 
issued  (TA-W-40,621).  Consequently, 
Turther  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
jhas  been  terminated. 

I    Signed  in  Washington,  DC  this  13th  day  of 

May.  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-15447  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

I 

Employment  and  Training 
Administration 

rrA-W-41,207] 

General  Manufacturing  Company,  Opp, 
Alabama;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  1,  2002,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  General 
Manufacturing  Company,  Opp, 
Alabama. 

The  date  of  the  petition  is  February 
22,  2002.  In  accordance  with  section 
223(b)  of  the  Act,  no  certification  may 
apply  to  any  worker  whose  last  total  or 
partial  separation  from  the  subject  firm 
occurred  before  February  22,  2001,  one 
year  prior  to  the  date  of  the  petition. 


The  company  official  reported  that  no 
production  occurred  after  1999. 

Consequently,  further  investigation 
would  serve  no  purpose,  and  the 
petition  is  terminated. 

Signed  in  Washington,  DC.  this  14th  day  of 
May,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15439  Filed  6-18-02;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,138] 

Huntsman  Polymers  Corporation, 
Odessa,  Texas;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  25,  2002,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Huntsman  Polymers,  Odessa,  Texas. 

Petition  TA-W-41,138  is  a  duplicate 
of  a  previous  petition  (TA-W-39,780), 
which  was  certified  on  August  29,  2001. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC,  this  3rd  day  of 
May.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15438  Filed  6-18-02;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,573] 

J.  R.  Simplot  Company,  Don  Plant, 
Pocatello,  Idaho;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  20,  2002  in  response  to 
a  worker  petition  which  was  filed  by 
Paper.  Allied-Industrial,  Chemical  and 
Energy  Workers  International  Union, 
Local  8-632  on  behalf  of  workers  at  J. 
R.  Simplot  Company,  Don  Plant, 
Pocatello,  Idaho. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington.  DC.  this  31st  day  of 
May.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-15442  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,201] 

Mansfield  Plumbing  Products,  LLC 
Kilgore,  TX;  Notice  of  Termination  of 
Investigation 

Pinrsuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  1,  2002,  in  response 
to  a  petition  filed  by  the  company  on 
behalf  of  workers  at  Mangfield  Plumbing 
Products,  LLC,  Kilgore,  Texas. 

The  petition  has  been  deemed  invalid. 
One  of  the  three  petitioning  group  of 
workers  was  separated  from  the  subject 
firm  more  than  one  year  prior  to  the 
date  of  the  petition.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  13th  day  of 
May  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division,  Of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-15446  Filed  6-18-02;  8:45  am] 
BtLUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,7781 

NACCO  Materials  Handling  Group, 
inc.;  Greenville,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  11,  2002,  in 
response  to  a  worker  petition,  which 
was  filed  by  the  company  on  behalf  of 
workers  at  NACCO  Materials  Handling 
Group,  Inc.,  Greenville,  North  Carolina. 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 
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Signed  in  Washington,  DC,  this  16th  day  of 
May,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-15436  Filed  6-18-02;  8:45  am] 

BILUNO  COOe  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-39,512] 

Royca  Hosier  Mills,  Inc.,  High  Point, 
NO;  Notice  of  Revised  Determination 
on  Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for 
volimtary  remand  for  fiuther 
investigation  of,the  negative 
determination  in  Former  Employees  of 
Royce  Hosiery  Mills,  Inc.  v.  U.S. 
Secretary  of  Labor  (Court  No. 
02-00252). 

The  Department's  initial  denial  of  the 
petition  for  employees  of  Royce  Hosiery 
Mills,  Inc.,  High  Point,  North  Carolina 
was  issued  on  July  6,  2001  and 
published  in  the  Federal  Register  on 
July  26,  2001  (66  FR  39055).  The  denial 
was  based  on  the  fact  that  criterion  (3) 
of  the  Group  Eligibility  Requirements  of 
section  222  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  Increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  subject 
firm.  The  immediate  cause  of  the  worker 
separations  at  the  subject  firm  was 
related  to  the  transfer  of  production  to 
other  domestic  facilities. 

On  August  28,  2001,  the  petitioner 
requested  administrative 
reconsideration  of  the  Department's 
denial,  which  also  resulted  in  the 
dismissal  of  the  application  for 
reconsideration.  Tlie  dismissal  was 
issued  on  January  24,  2002,  and 
published  in  the  Federal  Register  on 
February  5,  2002  (67  FR  5297). 

On  remand,  the  Department  obtained 
new  information  and  clarification  from 
the  company  regarding  the  work  done  at 
the  High  Point  facility.  The 
investigation  revealed  that  the  subject 
workers  prodiiced  socks  (dyed,  boarded, 
paired,  inspected,  packaged  and 
shipped  socks).  The  company  further 
revealed  that  the  company  increased 
their  imports  of  socks  "like  or  directly 
competitive"  with  what  the  subject 
plant  produced  during  the  relevant 
period. 


Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  remand,  I  conclude 
that  there  were  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  by  the  subject  firm  that 
contributed  importantly  to  the  worker 
separations  and  sales  or  production 
declines  at  the  subject  facility.  In 
accordance  with  the  provisions  of  the 
Trade  Act,  I  make  the  following 
certification: 

All  workers  of  Royce  Hosiery  Mills,  Inc., 
High  Point,  North  Carolina  who  became 
totally  or  partially  separated  h'om 
employment  on  or  after  June  6,  2000,  through 
two  years  from  the  issuance  of  this  revised 
determination,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  4th  day  of 
June  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  02-15443  Filed  6-18-02;  8:45  am) 

BILUNGCOOE  4510-3IM> 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 


[TA-W-40.866] 

Tuscarora,  Cortland,  New  York;  Notice 
of  Termination  of  investigation 

Piu^uant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  25,  2002,°in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Tuscarora,  Cortland,  New  York. 

The  petitioner  submitting  the  petition 
has  requested  that  the  petition  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  piupose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  23rd  day 
of  May,  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-15437  Filed  6-18-02;  8:45  am] 
BILLING  COOC  4$ia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-41,340] 

Westwood  Lighting,  E!  Paso,  Texas; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  April  15,  2002.  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Westwood 
Lighting,  El  Paso,  Texas. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  23rd  day 
of  May,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-15441  Filed  6-18-02;  8:45  am) 

BILUNO  CODE  4S10-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-41,372] 

XESystems,  inc.,  East  Rochester,  New 
Yoric;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  22,  2002,  in  response 
to  a  worker  petition,  which  was  filed  on 
behalf  of  workers  at  XESystems,  Inc., 
East  Rochester,  New  York. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  March  29,  2002  (TA-W- 
40,974).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  13th  day  of 
May,  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15449  Filed  6-18-02;  8:45  am] 
BHJJNG  COOE  4810-30-P 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

June  10,  2002. 

TjiTie  and  Date:  10:00  a.m.,  Wednesday, 
June  19,  2002. 

Place:  Room  6005,  6th  Floor,  1730  K 
Street,  NW.  Washington.  DC. 
Status:  Closed  [Pursuant  to  5  U.S.C. 
■552b(c)(10)]. 

Matters  To  Be  Considered:  It  waS 
determined  by  a  majority  vote  of  the 

'  Commission  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  Douglas  R.  Rushford  Trucking,  Dbcket 
No.  YORK  99-39-M  (Issues  include 

I     whether  the  judge  erred  by  failing  to 

I     follow  the  Commission's  remand 

instructions  in  assessing  a  penalty). 

Any  person  attending  the  open 

portion  of  the  meeting  who  requires 

special  accessibility  features  and/or 

auxiliary  aids,  such  as  sign  language 

I  interpreters,  must  inform  the 

I  Commission  in  advance  of  those  needs. 

1  Subject  to  29  CFR  2706.150(a)(3)  and 

;  §  2706.160(d). 
Contact  Person  for  More  Information: 
Jean  Ellen,  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 
I  [FR  Doc.  02-15522  Filed  6-14-02:  8:45  am] 

BILUNO  CODE  6735-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  150-00004,  General  LIcwisa  /10 
CFR  150.20,  EA-01-271] 

Decisive  Testing,  inc.,  San  Diego, 
California;  Order  Imposing  Civil 
Monetary  Penalty 


Decisive  Testing,  Inc.  (Licensee)  is  the 
holder  of  California  Radioactive 
Material  License  No.  1836-37,  which 
authorizes  the  Licensee  to  use  sealed 
sources  containing  byproduct  material 
to  conduct  industrial  radiography. 
California  is  an  Agreement  State  as 
defined  by  10  CFR  150.3(b)  of  the  NRC's 
regulations.  Pursuant  to  10  CFR  150.20 
of  the  NRC's  regulations,  the  Licensee  is 
granted  a  general  license  to  conduct  the 
same  activity  in  areas  of  exclusive 
Federal  jurisdiction  provided  the 
requirements  of  10  CFR  150.20(b)  have 
been  met. 


n 

An  inspection  and  an  investigation  of 
the  Licensee's  activities  were  completed 
in  September  2001.  The  results  of  the 
Inspection  and  the  investigation 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  February  27,  2002.  The 
Notice  stated  the  nature  of  the  violation, 
the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violation. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  March  21,  2002.  In  its 
response,  the  Licensee  admitted  the 
violation,  but  requested  that  discretion 
be  exercised  and  that  no  civil  penalty  be 
assessed. 

m 

After  consideration  of  the  Licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined  that  violations 
cited  in  the  Notice  were  willful,  and 
that  the  civil  penalty  proposed  for  the 
violations  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  piusuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $6,000  within  30  days  of 
the  date  of  this  Order,  in  accordance 
with  NUREG/BR-0254.  In  addition,  at 
the  time  of  making  the  payment,  the 
licensee  shall  submit  a  statement 
indicating  when  and  by  what  method 
payment  was  made,  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 


ATTN:  Rulemakings  and  Adjudications 
Staff,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  and  to  the  Regional 
Administrator,  NRC  Region  IV,  61 1 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  on  the  basis  of  the  violation 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  this  11th  day  of  )une  2002. 

For  the  Nuclear  Regulatory  Commission. 
Frank  I.  Congei, 
Director.  Office  of  Enforcement. 

Appendix  to  Order  Imposing  Qvil 
Penalty 

NRC  Evaluation  and  Conclusion  of  * 
Licensee's  Request  for  Mitigation  of  Civil 
Penalty 

On  February  27,  2002.  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  issued  for  a  violation  identified 
during  an  NRC  inspection  and  investigation. 
Decisive  Testing,  Inc.  (DTI  or  Licensee) 
responded  to  the  Notice  on  March  21,  2002. 
The  Licensee  admitted  the  violation,  but 
requested  that  discretion  be  exercised  and  no 
civil  penalty  assessed.  The  NRC's  evaluation 
and  conclusion  regarding  the  licensee's 
response  are  as  follows: 

Summary  of  Licensee's  Request  for  Mitigation 

DTI  admitted  the  violation,  but  requested 
that  discretion  be  exercised  and  that  no  civil 
penalty  be  assessed.  DTI  based  this  request 
on  its  statement  that  there  was  no  threat  to 
public  health,  that  the  situation  was 
corrected  before  the  NRC  became  involved, 
and  that  management  had  no  reason  to 
suspect  that  a  responsible  employee  would 
schedule  covered  work  without  first  making 
certain  the  reciprocity  form  was  filed  and  the 
fee  paid.  DTI  suggested  that  a  violation  such 
as  this  with  a  very  low  safety  significance 
might  best  be  addressed  by  a  letter  of 
reprimand.  DTI  also  stated  that  the  violation 
does  not  fit  neatly  into  Table  1 A  of  the  NRC 
Enforcement  Policy,  arguing  that  Decisive 
Testing  is  not  the  equivalent  of  the  other 
facilities  listed  in  the  same  category,  and  that 
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this  type  of  violation  is  not  listed  in  the 
examples  of  violations  included  in  the 
supplements  to  NRC's  Enforcement  Policy. 
DTI  stated  that  the  penalty  appeared  to  be 
more  severe  than  was  intended  by  the 
authors  of  the  regulation.  DTI  also  questioned 
the  characterization  of  the  violation  as  having 
occurred  on  at  least  six  occasions,  because 
this  may  be  viewed  as  implying  the  suspicion 
of  additional  violations. 

NRC  Evaluation  of  Licensee's  Request  for 
Mitigation 

The  NRC  agrees  that  the  violation,  in  and 
of  itself,  posed  no  threat  to  public  health  and 
safety.  It  is  an  administrative  violation,  but 
one  on  which  NRC  has  intentionally  placed 
some  importance.  The  NRC  considers  this 
type  of  violation  important  because  without 
proper  notification,  the  NRC  cannot  conduct 
inspections  of  Agreement  State  licensees  to 
assure  that  such  licensees  are  conducting 
their  activities  safely  and  in  accordance  with 
NRC  requirements. 

With  regard  to  DTI's  statement  that 
management  had  no  reason  to  suspect  that  a 
responsible  employee  would  schedule 
covered  work  without  flrst  making  certain 
the  reciprocity  form  was  Hied  and  the  fee 
paid,  the  NRC  notes  its  Enforcement  Policy 
holds  licensees  accountable  for  the  actions, 
or  omissions,  of  their  employees.  It  is 
incumbent  on  employers  to  assure  that  their 
employees  are  abiding  by  NRC  requirements 
in  the  conduct  of  NRC-licensed  activities. 

With  regard  to  DTI's  several  statements 
regarding  the  treatment  of  this  violation 
within  the  NRC's  Enforcement  Policy,  the 
NRC  assures  DTI  that  the  violation  was 
properly  classified  at  Severity  Level  M,  and 
that  a  specific  example  of  this  violation  is 
contained  in  Supplement  VI  of  the  policy. 
Supplement  VI,  example  C.7,  states,  "A 
failure  to  submit  an  NRC  Form  241  as 
required  by  10  CFR  150.20."  In  addition,  DTI 
was  properly  classified  as  an  industrial 
radiography  licensee  in  Table  1 A  of  the 
Enforcement  Policy. 

For  the  reasons  discussed  above,  the  NRC 
has  intentionally  placed  importance  on  this 
type  of  violation.  In  this  particular  case,  the 
violation  was  more  significant  because  it  was 
committed  willfully.  NRC's  investigation 
identified  six  examples  of  this  violation,  and 
each  of  the  six  examples  was  cited  in  the 
violation  because  each  involved  a  separate 
opportimity  for  DTI's  assistant  radiation 
safety  officer  to  comply  with  NRC's 
requirements  and  flle  the  necessary  form. 
However,  for  the  purpose  of  the  civil  penalty, 
the  six  examples  were  treated  as  one 
violation  and  assessed  one  civil  penalty. 

Thus,  the  NRC  concludes  that  the  violation 
and  civil  penalty  were  correctly  assessed  and 
were  in  accordance  with  the  NRC's 
Enforcement  Policy. 

NRC  Conclusion 

The  NRC  concludes  that  DTI  has  not 
provided  a  sufficient  basis  for  mitigation  of 
the  proposed  civil  penalty.  Consequently,  the 
proposed  civil  penalty  in  the  amount  of 
$6,000  should  be  imposed  by  Order. 

[FR  Doc.  02-15425  Filed  6-18-02;  8:45  am] 

HLUNO  C006  7S90-O1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Public  Meeting  of  the 
Interagency  Steering  Committee  on 
Radiation  Standards 

AGENOES:  Nuclear  Regulatory 
Commission  and  Environmental 
Protection  Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  host  a  meeting 
of  the  Interagency  Steering  Committee 
on  Radiation  Standards  (ISCORS)  on 
July  9,  2002,  in  Rockville,  Maryland. 
The  purpose  of  ISCORS  is  to  foster  early 
resolution  and  coordination  of 
regidatory  issues  associated  with 
radiation  standards.  Agencies 
represented  on  ISCORS  include  the 
NRC,  U.S.  Environmental  Protection 
Agency,  U.S.  Department  of  Energy, 
U.S.  Department  of  Defense,  U.S. 
Department  of  Transportation,  the 
Occupational  Safety  and  Health 
Administration  of  the  U.S.  Department 
of  Labor,  the  U.S.  Department  of  Health 
and  Human  Services.  The  Office  of 
Science  and  Technology  Policy,  the 
Office  of  Management  and  Budget,  auid 
a  State  Department  representative  may 
be  observers  at  meetings.  The  objectives 
of  ISCORS  are  to:  (1)  Facilitate  a 
consensus  on  allowable  levels  of 
radiation  risk  to  the  public  and  workers; 
(2)  promote  consistent  and  scientifically 
sound  risk  assessment  and  risk 
management  approaches  in  setting  and 
implementing  standards  for 
occupational  and  public  protection  from 
ionizing  radiation;  (3)  promote 
completeness  and  coherence  of  Federal 
standards  for  radiation  protection;  and 
(4)  identify  interagency  radiation 
protection  issues  and  coordinate  their 
resolution.  ISCORS  meetings  include 
presentations  by  the  chairs  of  the 
subcommittees  and  discussions  of 
current  radiation  protection  issues. 
Committee  meetings  normally  involve 
pre-decisional  intra-govemmental 
discussions  and,  as  such,  are  normally 
not  open  for  observation  by  members  of 
the  public  or  media.  One  of  the  four 
ISCORS  meetings  each  year  is  open  to 
all  interested  members  of  the  public. 
There  will  be  time  on  the  agenda  for 
members  of  the  public  to  provide 
comments.  Summaries  of  previous 
ISCORS  meetings  are  available  at  the 
ISCORS  web  site,  http://www.iscors.org 
and  the  final  agenda  for  the  July  meeting 
will  be  posted  shortly  before  the 
meeting. 

DATES:  The  meeting  will  be  held  from  1 
p.m.  to  5  p.m.  on  Tuesday,  Jidy  9,  2002. 


ADDRESSES:  The  meeting  will  be  held  in 
the  NRC  auditorium,  at  Two  White  Flint 
North.  11545  Rockville  Pike,  Rockville, 
Maryland  20852. 

FOR  FURTHER  INFORMATION,  CONTACT: 
James  Kennedy,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  301- 
415-6668;  fax  301-415-5398:  E-mail 
lekl@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  Visitor 
parking  around  the  NRC  building  is 
limited;  however,  the  NRC  auditorium 
is  located  adjacent  to  the  White  Flint 
Metro  Station  on  the  Red  Line. 

Dated  at  Rockville,  MD,  this  12th  day  of 
June,  2002. 

For  the  Nuclear  Regulatory  Commission. 

John  T.  Greeves, 

Director,  Division  of  Waste  Management 

Office  of  Nuclear  Material  Safety  and 

Safeguards. 

(FR  Doc.  02-15424  Filed  6-18-02;  8:45  amj 

BtUING  COOC  7590-01-f 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sulxnission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension 

Rule  17Ac3-l(a)  and  Form  TA-W;  SEC  File 
No.  270-96;  OMB  Control  No.  3235-0151. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  on 
Rule  17Ac3-l(a)  and  Form  TA-W. 

Subsection  (c)(3)(C)  of  section  17A  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  authorizes  transfer 
agents  registered  with  an  appropriate 
regulatory  agency  ("ARA")  to  withdraw 
from  registration  by  filing  with  the  ARA 
a  written  notice  of  withdrawal  and  by 
agreeing  to  such  terms  and  conditions  as 
the  ARA  deems  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  in  the 
furtherance  of  the  purposes  of  Section 
17A. 

In  order  to  implement  section 
17A(c)(3)(C)  of  the  Exchange  Act  the 
Commission,  on  September  1, 1977, 
promulgated  Rule  17Ac3-l(a)  and 
accompanying  Form  TA-W.  Rule 
17Ac3-l(a)  provides  that  notice  of 
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{withdrawal  from  registration  as  a 
transfer  agent  with  the  Commission 
shall  be  filed  on  Form  TA-W.  Form  TA- 
|W  requires  the  withdrawing  transfer 
I  agent  to  provide  the  Commission  with 
I  certain  information,  including  (1)  the 
I  locations  where  transfer  agent  activities 
are  or  were  performed;  (2)  the  reasons 
[for  ceasing  the  performance  of  such 
j activities;  (3)  disclosure  of  ujtisatisfied 
{judgments  or  liens;  and  (4)  information 
{regarding  successor  transfer  agents. 

The  Commission  uses  the  information 
j  disclosed  on  Form  TA-W  to  determine 
I  whether  the  registered  transfer  agent 
applying  for  withdrawal  from 
.registration  as  a  transfer  agent  should  be 
{allowed  to  deregister  and,  if  so,  whether 
the  Commission  should  attach  to  the 
granting  of  the  application  any  terms  or 
conditions  necessary  or  appropriate  in 
the  public  interest,  for  the  protection  of 
investors,  or  in  fiulherance  of  the 
purposes  of  section  1 7  A  of  the  Exchange 
I  Act.  Without  Rule  17Ac3-l(a)  and  Form 
TA-W,  transfer  agents  registered  with 
the  Commission  would  not  have  a 
means  for  voluntary  deregistration  when 
necessary  or  appropriate  to  do  so. 

[     Respondents  file  approximately  fifty 
Form  TA-Ws  with  the  Commission 
annually.  The  filing  of  a  Form  TA-W 
occurs  only  once,  when  a  transfer  agent 
is  seeking  deregistration.  In  view  of  the 
I  ready  availability  of  the  information 
'  requested  by  Form  TA-W,  its  short  and 
simple  presentation,  and  the 
;  Commission's  experience  with  the 
1  Form,  we  estimate  that  approximately 
one  half  hour  is  required  to  complete 
Form  TA-W,  including  clerical  time. 
Thus,  the  total  burden  of  twenty-five 
hours  of  preparation  for  all  transfer 
agents  seeking  deregistration  in  any  one 
year  is  negligible. 

The  Commission  estimates  a  cost  of 
approximately  $35  for  each  half  hour 
required  to  complete  a  Form  TA-W. 

!  Therefore,  based  upon  a  total  of  twenty- 
five  hours,  transfer  agents  spend 
approximately  $1,750  each  year  to 

I  complete  thirty  Form  TA-Ws. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
1  the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
I  Regulatory  Affairs,  Office  of 
I  Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
I  Washington,  DC  20503;  and  (ii)  Michael 
;  E.  Bartell,  Associate  Executive  Director, 
, Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 


Dated:  June  11,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-15427  Filed  6-18-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Boston  Stock 
Exchange,  Inc.  (i.D.  Systems,  inc., 
Common  Stocic,  $.01  Par  Value)  File 
No.  1-15087 

June  13,  2002. 

I.D.  Systems,  Inc.,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Eixchange  Commission  ("Commission"), 
pursuant  to  section  12(d).  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder, 2  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  Rules  of 
the  BSE  that  govern  the  removal  of 
secinities  from  listing  and  registration 
on  the  Exchange.  In  making  the  decision 
to  withdraw  the  Security  from  listing 
and  registration  on  the  BSE,  the  Issuer 
considered  the  relative  liquidity 
provided  by  the  BSE  versus  other 
seciuities  exchanges  and  the  direct  and 
indirect  cost  associated  with 
maintaining  multiple  listings.  The 
Issuer  stated  in  its  application  that  the 
Security  has  been  listed  on  the  Nasdaq 
SmallCap  Market  since  July  1999.  The 
Issuer  represented  that  it  will  maintain 
its  listing  on  the  Nasdaq  SmallCap 
Market. 

The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  BSE  and  from  registration  under 
section  12(b)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act."* 

Any  interested  person  may,  on  or 
before  July  8,  2002,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 


Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  02-15382  Filed  6-18-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RtiMM  No.  34-46073;  Fli*  No.  SA-CBOE- 
2002-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Handling  of  Customer 
Orders 

)une  13,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  June  10, 
2002,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  emiend  its  rules 
to  adopt  an  order  handling  facility  to 
allow  customer  orders  larger  than 
CBOE's  "auto-ex"  size  to  automatically 
secure  CBOE's  disseminated  prices  up 
to  the  disseminated  size  of  the 
Exchange,  while  allowing  for  potential 
price  improvement.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  new  language  is  italicized. 
***** 

Chicago  Board  Options  Exchange, 
Incorporated  Rules 


Rule  6.10    LOU  System  Operations 

This  Rule  governs  the  operation  of  the 
Large  Order  Utility  ("LOU")  system. 


<  15  U.S.C.  78Aci). 
2  17CFR240.12d2-2(d). 
M5  U.S.C.  78/(b). 
M5  U.S.C.  78/(g). 


M7CFR200.30-3(a)(l). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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(a)  Definitions.  For  purposes  of  this 
Rule,  the  following  definitions  shall 
apply. 

(i)  The  term  "LOU"  means  a  facility 
of  the  Exchange  that  provides  order 
routing,  handling,  and  execution  for 
eligible  options  orders  routed 
electronically  to  the  Exchange. 

(ii)  The  term  "In-Person  Wheel' 
means  an  order  allocation  mechanism 
whereby  orders  are  evenly  assigiied  to 
Market-Makers  logged  onto  the  In- 
Person  Wheel  for  up  to  five  contracts  per 
Market-Maker  for  each  order. 

(Hi)  The  term  "Linkage  Ordef  means 
an  order  routed  to  the  Exchange  through 
the  Options  Intermarket  Linkage 
pursuant  to  the  Plan  for  the  Purpose  of 
Creating  and  Operating  an  Intermarket 
Options  Linkage. 

(b)  LOU  Eligibility. 

The  following  criteria  must  be  met  for 
an  order  to  be  eligible  for  LOU: 

(i)  The  order  must  be  a  market  order 
or  marketable  limit  order  that  is  not  for 
an  account  in  which  a  member,  or  any 
non-member  broker-dealer  (including 
foreign  broker-dealer)  has  an  interest: 

(ii)  The  order  must  be  of  a  size  greater 
than  the  RAES  eligibility  limit  for  the 
subject  option  series  as  established 
pursuant  to  Rule  6.8(c); 

(Hi)  the  order  may  not  be  a  Linkage 
Order: 

(iv)  at  the  time  the  order  is  received, 
the  Exchange  must  be  disseminating  a 
quote  at  the  national  best  bid  or  offer 
(NBBO)  for  the  appropriate  side  of  the 
market: 

(v)  at  the  time  the  order  is  received, 
the  Exchange's  disseminated  quote  may 
not  be  a  manual  quote; 

(vi)  the  order  must  be  in  an  option 
class  which  is  designated  as  subject  to 
the  terms  of  Rule  6.8.B  concerning 
booked  orders;  and, 

(vii)  the  order  must  be  in  an  option 
class  designated  by  the  appropriate  FPC 
as  subject  to  this  Rule  6.10. 

The  senior  person  then  in  charge  of 
the  Exchange's  Control  Room  shall  have 
the  authority  to  turn  off  LOU  with 
respect  to  a  class  of  options  if  there  is 
a  system  malfunction  that  affects  the 
Exchange's  ability  to  disseminate  or 
update  market  quotes. 

(c)  Order  Receipt. 

(i)  Orders  Equal  to  or  Smaller  than  the 
Exchange's  Disseminated  Quotation 
Size.  When  LOU  receives  an  order 
smaller  than  the  Exchange's 
disseminated  quotation  size,  the  system 
will  automatically  stop  the  order  against 
the  Exchange's  disseminated  market. 
The  order  will  then  be  automatically 
routed  for  representation  in  the  crowd  to 
allow  for  price  improvement  and  to 
allocate  the  order  to  members  of  the 


trading  crowd  pursuant  to  paragraph  (d) 
below. 

(ii)  Orders  Larger  than  the  Exchange's 
Disseminated  Quotation  Size.  When 
LOU  receives  an  order  larger  than  the 
Exchange's  disseminated  quotation  size, 
the  system  will  automatically  stop  a 
portion  of  the  order  against  the 
Exchange's  disseminated  market  up  to 
the  Exchange's  disseminated  size.  The 
stopped  portion  of  the  order  will  then  be 
automatically  routed  for  representation 
in  the  crowd  to  allow  for  price 
improvement  and  to  allocate  the  order 
to  members  of  the  trading  crowd 
pursuant  to  paragraph  (d)  below. 
Simultaneously,  the  balance  of  the  order 
that  was  not  stopped  at  the  Exchange's 
disseminated  price  will  be  routed  for 
normal  order  handling. 

(d)  Execution  and  Allocation.  Upon 
receipt,  the  LOU  order  (or  the  stopped 
portion  of  the  LOU  order)  shall  be 
announced  and  exposed  to  the  crowd  to 
allow  for  price  improvement.  Any 
portion  of  a  LOU  order  that  does  not 
receive  price  improvement  will  be 
allocated  as  follows: 

(i)  The  LOU  order  will  be  assigned  in 
open  outcry  consistent  with  Rule  6.45 
and  Rule  8.87.  To  the  extent  an  order  is 
not  fully  assigned  in  open  outcry,  the 
remaining  portion  of  the  order  will  be 
assigned  to  Market-Makers  via  the  In- 
Person  Wheel.  If  a  portion  of  the  LOU 
order  still  remains  after  the  In-Person 
Wheel  allocations  are  exhausted,  the 
balance  of  the  order  shall  be  assigned  in 
accordance  with  the  RAES  trade 
allocation  methodology  in  effect  for  the 
subject  option  class  pursuant  to  Rule 
6.8.  Interpretation  and  Policy  .06. 

(e)  Obligations  of  Participating 
Market-Makers.  Any  Market-Maker  who 
is  present  in  the  trading  crowd  and  who 
makes  markets  in  a  particular  security 
traded  in  that  crowd,  must  be  logged 
onto  the  In-Person  Wheel  for  that 
security. 

*  *  *  Interpretations  and  Policies: 
.01  The  provisions  of  Rule  8.17 
regarding  stopping  of  option  orders 
shall  not  apply  to  orders  received 
pursuant  to  this  Rule  6.10. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 


Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of ,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Introduction.  The  Exchange  is 
proposing  to  adopt  a  new  Rule  6.10 
governing  the  handling  of  larger 
customer  orders.  Urtder  the  new  system, 
to  be  called  the  Large  Order  Utility 
("LOU"),  the  Exchange  will  stop  eligible 
customer  orders  at  the  Exchange's 
disseminated  price  up  to  the  size  of  the 
disseminated  quote,  and  subsequently 
allocate  those  customer  orders  in  open- 
outcry,  thereby  allowing  for  price- 
improvement  while  guaranteeing  an 
execution  at  a  price  equal  to  or  better 
than  the  stop  price.  As  proposed,  the 
appropriate  Floor  Procedure  Committee 
("FPC")  would  determine  which  option 
classes  would  be  subject  to  the 
requirements  of  proposed  Rule  6.10. 

Large  electronically  routed  public 
customer  orders  would  generally  be 
eligible  for  LOU.  By  immediately 
stopping  these  customer  orders  at  the 
CBOE's  disseminated  market  and 
transmitting  a  stop  notification  to  the 
order  sender,  the  Exchange  believes  that 
the  LOU  system  would  allow  customers 
to  quickly  secure  disseminated  prices 
up  to  the  CBOE's  disseminated  size  [i.e., 
to  effectively  trade  against  CBOE's 
dynamic  quote)  with  the  added  benefit 
of  potential  price  improvement  via  an 
open-outcry  allocation. 

Eligibility  for  LOU.  To  be  eligible  for 
LOU,  an  incoming  electronic  order 
would  be  required  to  meet  the  following 
criteria:  (i)  the  order  would  be  required 
to  be  a  market  order  or  marketable  limit 
order  that  is  not  for  an  account  in  which 
a  member  or  any  non-member  broker- 
dealer  (including  foreign  broker-dealer) 
has  an  interest;  (ii)  the  order  would  be 
required  to  be  of  a  size  greater  than  the 
RAES  3  eligibility  limit  for  the  subject 
option  series  as  established  pursuant  to 
Rule  6.8(c);  (iii)  the  order  could  not  be 
a  "linkage  order,"  i.e.,  an  order  routed 
to  the  Exchange  through  the  Options 
Intermarket  Linkage  pursuant  to  the 
Plan  for  the  Purpose  of  Creating  and 
Operating  an  Intermarket  Options 
Linkage  ("Linkage  Plan")";  and  (iv)  the 
order  would  be  required  to  be  in  an 
options  class  designated  by  the 
appropriate  FPC  as  subject  to  the  terms 
of  Rule  6.10. 


^  RAES  is  the  Exchange's  Retail  Automatic 
Execution  System. 

'*  See  Securities  Exchange  Act  Release  No.  43086 
(July  28.  20001.  65  FR  48023-<August  4.  2000). 
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Additionally,  an  incoming  electronic 
order  would  only  be  eligible  for  LOU  if 
at  the  time  of  the  order's  receipt  by  the 
LOU  system,  the  CBOE's  disseminated 
market  was  equal  to  the  national  best 
bid  or  offer  ("NBBO").  This  would 
allow  customers  to  receive  the  benefits 
of  LOU  (guaranteed  prices  and  quick 
executions  at  CBOE's  published  market) 
when  the  CBOE's  published  price 
equals  the  NBBO.  If  CBOE's 
disseminated  market  was  not  the  NBBO 
when  an  electronic  customer  order  was 
received,  the  order  would  be  handled 
under  existing  procedures.  This  would 
allow  the  trading  crowd  the  opportunity 
to  match  the  NBBO  if  it  was  so  inclined. 
Further,  once  the  intermarket  linkage 
was  in  place,  the  Designated  Primary 
Market  Maker  ("DPM")  would  have  the 
added  ability  to  route  an  order  to  the 
exchange  disseminating  the  NBBO  if  the 
trading  crowd  chooses  not  to  match  the 
NBBO. 

Also,  as  previously  noted,  once  the 
intermarket  linkage  is  in  place,  linkage 
orders  routed  to  CBOE  from  other 
exchanges  would  not  be  eligible  for 
routing  to  LOU.  The  CBOE  states  that 
jbecause  of  the  unique  features  of  the 
jLinkage  Plan,  such  orders  must  be 
ihandled  in  accordance  with  the 
jrequirements  of  the  Linkage  Plan  (which 
allow  for  partial  executions),  and 
therefore  would  not  be  subject  to  the 
[order  handling  requirements  under 
proposed  Rule  6.10. 
-    Tnere  are  two  other  eligibility 
requirements  relating  to  the  CBOE 
rnarket  at  the  time  an  eligible  order  is 
ireceived  that  would  need  to  be  met  for 
the  order  to  be  routed  to  LOU:  (1)  CBOE 
jRule  6.8.B  must  be  in  effect  for  the 
subject  option  class;  and  (2)  CBOE's 
quote  may  not  be  a  manual  quote  (j.e., 
la  quote  submitted  manually  by  a 
taarket-maker). 

,    Rule  6.8.B  essentially  provides  that, 
for  classes  in  which  the  rule  is  in  effect, 
|)ublic  customer  orders  routed  to  CBOE 
through  the  Exchange's  Order  Routing 
(System  ("ORS")  will  be  automatically 
executed  against  orders  resident  in  the 
Exchange's  book  when  such  booked 
Orders  equal  the  NBBO.  Because  Rule 
6.8. B  is  in  effect  for  option  classes 
designated  by  the  appropriate  FPC  [i.e., 
it  is  not  mandatory  for  all  classes),  and 
because  customer  orders  in  the  book 
priced  at  the  NBBO  are  accorded  certain 
priorities  over  the  trading  crowd,  the 
Exchange  believes  it  is  necessary  to 
require  that  Rule  6. 8. B  be  in  effect  for 
bny  option  class  in  which  proposed 
Rule  6.10  would  be  in  effect. 
1    With  respect  to  manual  quotes,  LOU 
JHTould  not  accept  orders  received  while 
&  manual  quote  is  the  Exchange's 
disseminated  quote.  This  is  to  ensure 


that  the  DPM  can  make  every  possible 
effort  to  allow  the  incoming  order  to 
trade  against  the  market  maker 
responsible  for  the  manual  quote. 

In  sum,  for  an  incoming  order  to  be 
eligible  for  LOU,  the  order  would  be 
required  to:  (i)  Be  a  market  order  or 
marketable  limit  order  that  is  not  for  an 
account  in  which  a  member  or  any  non- 
member  broker-dealer  (including  foreign 
broker-dealer)  has  an  interest;  (ii)  be  of 
a  size  greater  than  the  RAES  eligibility 
limit  for  the  subject  option  series  as 
established  pursuant  to  Rule  6.8(c);  (iii) 
be  in  an  option  class  which  is 
designated  by  the  appropriate  FPC  as 
eligible  for  LOU;  and  (iv)  not  be  a 
linkage  order.  Further,  at  the  time  of  the 
order's  receipt,  the  state  of  the 
Exchange's  disseminated  market  would 
need  to  meet  the  following:  [i)  the  CBOE 
quote  would  be  required  to  be  priced 
equal  to  the  NBBO;  (ii)  the  requirements 
of  CBOE  Rule  6.8.B  (governing 
automated  book  priority  for  larger  than 
RAES-size  public  customer  orders 
received  through  ORS)  would  have  to  be 
in  effect  for  the  subject  option  class;  and 
(iii)  the  CBOE  quote  could  not  be  a 
manual  quote.  LOU  would  accept  orders 
when  the  above  criteria  are  met. 

How  LOU  would  handle  and  allocate 
orders.  Orders  received  by  LOU  would 
be  automatically  stopped  at  CBOE's 
disseminated  price  up  to  the 
disseminated  size.  The  Exchange  would 
transmit  a  stop  notification  to  the  order- 
sending  firm.  The  stopped  order  would 
then  be  immediately  routed  to  allow  for 
price  improvement  and  to  allocate  the 
order  in  open  outcry.  If  the  incoming 
order  is  larger  than  the  CBOE's 
disseminated  size,  LOU  would  stop  the 
portion  of  the  order  equal  to  the 
Exchange's  disseminated  size  and 
handle  that  stopped  portion  as 
described  above.  The  balance  of  the 
order  would  be  routed  for  non-LOU 
order  handling. 

Once  a  stopped  LOU  order  was  routed 
to  the  trading  crowd  for  assignment,  it 
would  be  announced  and  exposed  to  the 
crowd  to  allow  for  price  improvement. 
If  price  improvement  was  not  attainable, 
the  order  would  be  allocated  at  the  stop 
price  in  open  outcry  consistent  with 
existing  open  outcry  procedures  under 
CBOE  Rule  6.45.  The  DPM  participation 
right  would  apply  to  the  extent  the 
order  was  stopped  at  the  DPM's 
previously  established  market.  If  there 
still  remains  an  unallocated  portion  of 
the  order,  such  unallocated  portion 
would  be  assigned  to  LOU's  "In-Person 
Wheel." 

The  In-Person  Wheel  is  an  order 
allocation  mechanism  that  would  only 
be  applicable  to  LOU  orders.  The 
mechanism  would  evenly  assign 


contracts  to  logged-on  market-makers 
(including  DPM  Designees)  up  to  a  5- 
contract  maximum  per  order.  Under  the 
proposed  rule,  any  market-maker  who  is 
present  in  the  trading  crowd  and  who 
makes  markets  in  a  particular  security 
traded  in  that  crowd  would  be  required 
to  be  logged  onto  the  In-Person  Wheel 
for  that  security.  If  the  In-Person  Wheel 
has  been  exhausted  for  a  particular  LOU 
order  and  a  balance  still  remains  on  the 
LOU  order,  the  entirety  of  such  balance 
would  be  assigned  in  accordance  with 
the  RAES  trade  allocation  methodology 
in  effect  for  the  subject  option  class  (i.e., 
100-Spoke  Wheel  or  Variable  RAES) 
pursuant  to  CBOE  Rule  6.8, 
Interpretation  and  Policy  .06. 

Examples.  Below  are  some  examples 
of  how  the  LOU  system  would  operate. 
Assume  in  all  of  the  examples  below 
that  the  CBOE  disseminated  market  is 
the  NBBO  and  that  Rule  6.8. B  is  in 
effect.  Also  assume  that  there  are  20 
members  in  the  trading  crowd. 

Example  1.  CBOE  quote:  5-5.20:  300  x  450. 
A  customer  order  to  buy  300  contracts  at  the 
market  is  received  electronically.  Heie,  LOU 
will  stop  the  entire  order  at  5.20  (thus,  the 
order  cannot  receive  a  price  worse  than  5.20] 
and  route  it  for  potential  price  improvement 
and  for  allocation.  A  market-maker  has  just 
determined  that  his  risk  parameters  allow 
him  to  sell  50  contracts  for  5.10.  He  trades 
50  of  the  order  at  5.10.  The  rest  of  the  order 
is  allocated  in  open  outcry  to  the  members 
of  the  trading  crowd  that  were  willing  to  sell 
for  5.20  (including  the  DPM)  in  accordance 
with  applicable  open  outcry  rules  including 
the  DPM  participation  entitlement. 

Example  2.  CBOE  quote:  5-5.20;  300  x  450. 
A  customer  order  to  buy  300  contracts  at  the 
market  is  received  electronically.  The  order 
is  stopped  and  routed  as  in  Example  1.  No 
price  improvement  is  received  this  time,  and 
only  220  contracts  of  the  300-contract  order 
are  allocated  in  open  outcry.  The  remaining 
portion.  80  contracts,  will  be  allocated  to  the 
In-Person  Wheel.  In  this  case,  each  of  the  20 
crowd  members  would  receive  4  contracts 
via  the  In-Person  Wheel. 

Example  3.  Assume  the  same  scenario  as 
in  Example  2.  except  that  225  contracts  are 
allocated  in  open  outcry.  Here,  the  In-Person 
Wheel  will  provide  that  15  crowd  members 
receive  4  contracts,  and  the  other  five 
members  receive  3  contracts. 

Example  4.  Assume  the  same  scenario  as 
in  Example  2.  except  that  150  contracts  are 
allocated  in  open  outcry.  In  this  case,  the  In- 
Person  Wheel  would  assign  5  contracts  to 
each  of  the  20  crowd  members  (for  a  total  of 
100  contracts).  Thus,  the  In-Person  Wheel  is 
exhausted  while  a  portion  of  the  order  (50 
contracts]  remains  unexecuted.  The 
remaining  50  contracts  are  therefore  assigned 
via  the  RAES  allocation  methodology  in 
effect  for  that  trading  crowd  (either  the  100- 
Spoke  Wheel  or  Variable  RAES.  both  of 
which  are  governed  by  Rule  6.8. 
Interpretation  and  Policy  06). 

Example  5.  CBOE  quote:  5-5.20:  300  x  500. 
The  offer  represents  a  customer  limit  order  in 
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the  book  to  sell  50  contracts  and  the  CBOE 
trading  crowd's  market  of  450  contracts.  A 
customer  order  to  buy  300  contracts  at  the 
market  is  received  electronically.  Here,  the 
order  will  automatically  execute  against  the 
order  in  the  book  for  50  contracts  pursuant 
to  Rule  6.8.B  before  LOU  stops  the  remaining 
250  contracts  on  the  buy  order  at  5.20  and 
then  routes  those  contracts  to  the  crowd  for 
potential  price  improvement  and  allocation. 

Example  6.  CBOE  quote:  5-5.20;  300  x  200. 
A  customer  order  to  buy  300  contracts  at  the 
market  is  received  electronically.  Here,  LOU 
will  stop  a  200-contract  portion  of  the  order 
at  5.20  (and  send  a  stop  notiHcation  for  200 
contracts).  The  remaining  100  contracts  of 
the  order  (the  unstopped  portion)  will  be 
routed  for  normal  handling  and 
representation.  It  will  not  be  guaranteed  a  fill 
at  the  disseminated  price  at  the- time  of 
receipt  because  that  price  was  exhausted. 

Lastly,  the  Exchange  notes  that  the 
provisions  of  Rule  8.17  relating  to  the 
manual  stopping  of  options  order  on  the 
Exchange  shall  not  apply  to  orders 
received  and  handled  pursuant  to 
proposed  Rule  6.10.  Rule  8.17  is 
applicable  to  manual  stops  and  its  terms 
would  not  make  sense  for  electronically 
stopped  orders. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  will  help  customer  orders 
receive  fast  and  secure  executions  at 
disseminated  prices  and  is  therefore 
consistent  with  section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ^  in  particular  in  that  it 
should  promote  just  and  equitable 
principles  of  trade,  serve  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  CBC3E.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-31  knd  should  be 
submitted  by  July  10,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-15428  Filed  6-18-02;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
P.L.  104-13  effective  October  1,  1995, 
The  Paperwork  Reduction  Act  of  1995. 
The  information  collection  packages 
that  may  be  included  in  this  notice  are 
for  new  information  collections, 


*  15  U.S.C.  78f(b). 
•15  U.S.C.  78fn))(5). 


'  17  CFR  200.3O-3(a)(12). 


revisions  to  OMB-approved  information 
collections  and  extensions  (no  change) 
of  OMB-approved  information 
collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents,  ' 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 
(OMB),  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room  10235, 
725  17th  St.,  NW.,  Washington,  DC 
20503;  (SSA),  Social  Security 
Administration,  DCFAM,  Attn:  Reports 
Clearance  Officer,  l-A-21  Operations 
Bldg..  6401  Security  Blvd.,  Baltimore, 
MD  21235. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454,  or  by  writing  to  the  address 
listed  above. 

New  Information  Collection: 

Pay.Gov  Pilot— Phase-2  Testing— 0960- 
New 

Backgmund 

The  Government  Paperwork 
Elimination  Act  of  1998  directed  federal 
agencies  to  develop  electronic  service 
delivery  instruments  as  an  alternative  to 
traditional  paper-based  methods.  SSA 
plans  to  expand  its  Internet  services  to 
enable  citizens  to  complete  the 
application  process  as  well  as  to  process 
their  requests  for  post-entitlement 
transactions  online.  A  major 
requirement  for  filing  applications  and 
for  processing  transactional  requests  is 
SSA's  ability  to  adequately  authenticate 
the  citizen.  SSA  cannot  disclose 
information  unless  it  is  under  the 
provisions  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act  of 
1974.  Because  these  transactions  will  be 
taking  place  online,  SSA  must 
authenticate  citizens  by  asking  for 
information  that  would  positively 
identify  the  requester  of  the  information 
as  the  proper  party.  This  information 
will  be  validated  against  identifying 
information  residing  in  databases 
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outside  of  SSA.  ResuUantly,  SSA  is 
planning  to  conduct  a  series  of  tests  of 
the  Treasury  Department's  "Pay.Gov" 
authentication  engine  as  a  possible  tool 
for  out-of-band  authentication. 

The  Collection  Pay.Gov— Phase-2 

SSA  plans  to  conduct  a  limited  pilot 
using  its  online  Direct  Deposit 
application  to  test  the  Treasury 
Department's  Pay.Gov  authentication 
engine  as  a  possible  tool  for  the  Agency 
to  validate  beneficiaries  online  that  do 
not  have  a  current  Pin/Password.  The 
respondents  to  this  test  will  be  SSA 
Title  II  recipients  who  need  to  be 
authenticated  before  access  can  the 
granted  to  SSA's  Direct  Deposit  online 
service. 

Number  of  Respondents:  161. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  13  hours. 

Revision  of  an  OMB-approved 
Information  Collection: 
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Statement  for  Determining  Continuing 
Eligibility  for  Supplemental  Security 
Income  Pa)rments — Adult,  Form  SSA- 
3988-TEST;  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  Payments — Child, 
Form  SSA-3989-TEST— 0960-0643 

Background 

The  Social  Security  Act  mandates 
periodic  redeterminations  of  the  non- 
medical factors  that  relate  to  the  SSI 
recipients'  continuing  eligibility  for  SSI 
payments.  Recent  SSA  studies  have 
indicated  that  as  many  as  V3  of  all 
scheduled  redeterminations  completed, 
with  the  assistance  of  a  SSA  employee, 
did  not  result  in  any  change  in 
circumstances  that  affected  payment. 
Therefore,  SSA  is  planing  to  expand  the 
respondents  and  revise  the  test 
methodology  of  the  currently  approved 
test  forms.  The  expansion  of  the  test  is 
needed  to  further  validate  whether  the 
test  redetermination  process  actually 
results  in  significant  operational  savings 


and  a  decrease  in  recipient 
inconvenience,  while  still  timely 
obtaining  the  accurate  data  needed  to 
determine  continuing  eligibility  through 
the  process. 

The  Collection 

A  limited  test  of  forms  SSA-3988- 
TEST  and  SSA-3989-TEST  will  be  used 
to  determine  whether  SSI  recipients 
have  met  and  continue  to  meet  all 
statutory  and  regulatory  non-medical 
requirements  for  SSI  eligibility,  and 
whether  they  have  been  and  are  still 
receiving  the  correct  payment  amount. 
The  SSA-3988-TEST  and  SSA-3989- 
TEST  are  designed  as  self-help  forms 
that  will  be  mailed  to  recipients  or  to 
their  representative  payees  for 
completion  and  return  to  SSA.  The 
objectives  of  the  expanded  test  are  to 
determine  the  public's  ability  to 
understand  and  accurately  complete  the 
test  forms.  The  respondents  are 
recipients  of  SSI  benefits  or  their 
representatives. 


SSA-3988-TEST 

SSA-3989-TEST 

Total  Annual  Burden 


Respondents 


46.500 
8.500 


Frequency  of  re- 
sponse 


Average  burden 

per  response 

(minutes) 


20 
20 


Estimate  annual 
burden 


15.500 
2,833 


18,333 


II.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-0454.  or  by  writing  to  the 
address  listed  above. 

New  Information  Collection: 

Social  Security  Number  Verification 
Service  (SSNVS)— 0960-New 

Background 

Under  Internal  Revenue  Service 
regulations,  employers  are  obligated  to 

f>rovide  wage  and  tax  data  to  SSA  using 
orm  W-2,  Wage  and  Tax  Statement  or 
its  electronic  equivalent.  As  part  of  this 
process,  the  employer  must  furnish  the 
I  employee's  name  and  thefr  Social 
j  Security  Niunber  (SSN).  This 
information  must  match  SSA's  records 
in  order  for  the  employee's  wage  and  tax 
data  to  be  properly  posted  to  their 
Earnings  Record.  Information  that  is 
i  incorrectly  provided  to  the  Agency  must 
be  corrected  by  the  employer  using  an 
amended  reporting  form,  which  is  a 
labor-intensive  and  time-consuming 
process  for  both  SSA  and  the  employer. 


Therefore,  to  help  ensure  that  employers 
provide  accurate  name  and  SSN 
information,  SSA  plans  to  offer  a  free 
and  secure  Internet  .service  for 
employers,  SSNVS,  that  will  allow  them 
to  perform  advance  verification  of  their 
employees'  name  and  SSN  information 
against  SSA  records. 

SSNVS  Collection  ■ 

SSA  will  use  the  information 
collected  through  the  SSNVS  to  verify 
that  employee  name  and  SSN 
information,  provided  by  employers, 
matches  SSA  records.  SSA  will  respond 
to  the  employer  informing  them  only  of 
matches  and  mismatches  of  submitted 
information.  SSA  plans  to  conduct  a 
pilot  with  a  limited  number  of  test 
employers  followed  by  national 
implementation.  Respondents  are 
employers  who  provide  wage  and  tax 
data  to  SSA  and  have  elected  to 
participate  in  the  pilot  and  the  future 
national  service. 

Pilot  Burden  Hours  Estimate 

Number  of  Respondents:  100. 

Frequency  of  Response:  10. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden :  8 3  hours . 


National  Implementation  Burden  Hours 
Estimate 

Number  of  Respondents:  1,000,000. 

Frequency  of  Response:  10. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  833.333 
hours. 

Please  note:  SSA  estimates  that  each 
respondent  will  access  the  SSNVS  an  average 
of  10  times  annually. 

Revisions  to  OMB-approved  Information 
Collections: 

1.  Statement  for  Determining 
Continuing  Eligibility,  Supplemental 
Security  Income  Payment — 0960- 
0145— Forms  SSA-8202-F6  and  SSA- 
8202-OCR-SM 

SSA  uses  form  SSA-8202-F6  to 
conduct  low-  and  middle-error-profile 
(LEP-MEP)  telephone  or  face-to-face 
redetermination  (RZ)  interviews  with 
Supplemental  Security  Income  (SSI) 
recipients  and  representative  payees. 
The  information  collected  during  the 
interview  is  used  to  determine  whether 
SSI  recipients  have  met  and  continue  to 
meet  all  statutory  and  regulatory 
requirements  for  SSI  eligibility  and 
whether  they  have  been,  and  are  still 
receiving,  the  correct  payment  amount. 
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Form  SSA-8202-OCR-SM  (Optical 
Character  Recognition-Self  Mailer) 
collects  information  similar  to  that 


collected  on  Form  SSA-8202-F6. 
However  it  is  used  exclusively  in  LEP 
RZ  cases  on  a  6-year  cycle.  The 


respondents  are  recipients  of  SSI 
benefits  or  their  representative  payees. 


SSA-8202-F6 

SSA-8202-OCR-SM 

Total  Burden  .. 


Respondents 


920,000 
800,000 


Frequency  of  re- 
sponse 


Average  burden 

per  response 

(minutes) 


18 
9 


Estimated  annual 
burden  (hours) 


276,000. 
120,000. 


396,000. 


Statement  for  Determining  Continuing 
Eligibility  for  Supplemental  Security 
Income  Payments — 0960-0416 

SSA  uses  the  information  collected  on 
form  SSA-8203-BK  for  high-error- 
profile  (HEP)  redeterminations  of 
disability  to  determine  whether  SSI 
recipients  have  met  and  continue  to 
meet  all  statutory  and  regulatory 
requirements  for  SSI  eligibility  and 
whether  they  have  been,  and  are  still 
receiving,  the  correct  payment  amount. 
The  information  is  normally  completed 
in  field  offices  by  personal  contact  (face- 
to-face  or  telephone  interview)  using  the 
automated  Modernized  SSI  Claim 
System  (MSSICS).  The  respondents  are 
recipients  of  title  XVI  SSI  benefits. 

Number  of  Respondents:  920,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  18 
minutes. 

Estimated  Annual  Burden:  276.000 
hours. 

Dated:  June  12.  2002. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer.  Social  Security 

Administration. 

[FR  Doc.  02-15397  Filed  6-18-^2;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  3984] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
■Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State, 
2201  "C"  Street  NW,  Washington,  DC, 
July  22-23,  2002,  in  Conference  Room 
1205.  Prior  notification  and  a  valid 
photo  are  mandatory  for  entrance  into 
the  building.  One  week  before  the 
meeting,  members  of  the  public 
planning  to  attend  must  notify  Gloria 
Walker,  Office  of  the  Historian  (202- 
663-1124)  to  provide  relevant  dates  of 
birth.  Social  Security  nimibers,  and 
telephone  numbers. 

Tne  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  3:00 


p.m.  on  Monday,  July  22,  2002,  to 
discuss  declassification  and  transfer  of 
Department  of  State  electronic  records 
to  the  National  Archives  and  Records 
Administration  and  the  status  of  the 
Foreign  Relations  series.  The  remainder 
of  the  Committee's  sessions  ft^om  3:15 
p.m.  until  4:30  p.m.  on  Monday,  July  22, 
2002,  and  9:00  a.m.  until  1:00  p.m.  on 
Tuesday,  July  23,  2002,  will  be  closed 
in  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  The  agenda  calls  for 
discussions  of  agency  declassification 
decisions  concerning  the  Foreign 
Relations  series.  These  are  matters  not 
subject  to  public  disclosure  imder  5 
U.S.C.  552b(c)(l)  and  the  public  interest 
requires  that  such  activities  be  withheld 
fi-om  disclosvire. 

Questions  concerning  the  meeting 
should  be  directed  to  Marc  J.  Susser, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123,  (e- 
mail  histoiy@state.gov]. 

Dated:  May  23,  2002. 
Marc  J.  Susser, 

Executive  Secretary  of  the  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State. 
[FR  Doc.  02-15469  Filed  6-18-02;  8:45  am] 

BILUNG  CODE  4710-1 1-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-244] 

WTO  Dispute  Settlement  Proceeding 
Brought  by  Japan  Regarding  the 
Sunset  Review  of  Antidumping  Duties 
on  Corrosion-Resistant  Cart>on  Steel 
Flat  Products  From  Japan 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  of  the  request  by  the 
Government  of  Japan  for  the 


establishment  of  a  dispute  settlement 
panel  under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  (WTO)  to  examine  certain 
aspects  of  the  final  determinations  of 
both  the  United  States  Department  of 
Commerce  (DOC)  and  the  United  States 
International  Trade  Commission  (ITC) 
in  the  full  sunset  review  of  antidumping 
duties  on  corrosion-resistant  carbon 
steel  flat  products  from  Japan,  issued  on 
August  2,  2000,  and  November  21,  2000. 
respectively.  USTR  is  also  providing 
notice  that  a  dispute  settlement  panel  to 
examine  the  same  matter  has  been 
established.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  diis  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  coarse  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  July  12,  2002,  to  be  assured  of 
timely  consideration  by  USTR. 

ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
japancrsteel@ustr.gov,  or  (ii)  by  mail,  to 
Sandy  McKinzy,  Attn:  Japan  Corrosion- 
Resistant  Steel,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Washington,  DC  20508, 
with  a  confirmation  copy  sent 
electronically  or  by  fax  to  (202)  395- 
3640. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katharine  J.  Mueller,  Assistant  General 
Counsel,  (202)  395-0317. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1)),  USTR  is  providing  notice 
that  on  April  4,  2002,  the  Government 
of  Japan  submitted  a  request  for  the 
establishment  of  a  dispute  settlement 
panel  to  examine  certain  aspects  of  the 
final  determinations  of  DOC  and  ITC  in 
the  full  sunset  review  of  antidumping 
duties  on  corrosion-resistant  carbon 
steel  flat  products  from  Japan,  and  that, 
on  May  22,  2002.  a  WTO  dispute 
settlement  panel  was  established  at  the 
request  of  the  Government  of  Japan  to 
examine  the  same  matter. 
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Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

Japan  alleges  that  the  DOC  and  ITC 
final  determinations  in  the  full  sunset 
review  of  antidumping  duties  on 
corrosion-resistant  carbon  steel  flat 
products  from  Japan,  issued  on  August 
2.  2000,  and  November  21.  2000. 
respectively,  are  erroneous  and  based  on 
WTO-inconsistent  provisions  of  the 
Tariff  Act  of  1930  and  related 
regulations.  Japsm  points  in  particular 
to: 

•  The  automatic  initiation  of  the 
sunset  review  without  sufficient 
evidence; 

•  The  likelihood  standard  used  in 
determining  whether  to  revoke  or 
terminate  an  order,  including  the  "good 
cause"  provision  determining  whedier 
the  DOC  may  consider  other  relevant 
factors; 

•  The  use  of  original  (pre- WTO) 
dumping  margins  to  determine  the 
likelihood  of  continuation  or  recurrence 
of  dumping  and  injury; 

•  The  determination  of  the  likelihood 
of  continued  or  recurrent  dumping  on 
an  order-wide  basis  rather  than  a 
company-specific  basis; 

•  The  treatment  as  "zero"  of  negative 
dumping  amounts  in  the  margins  of 
dumping  likely  to  prevail  in  Ae  event 

!  of  revocation; 

!     •  The  decision  of  DOC  not  to  accept 
certain  information  submitted  by  a 
I  Japanese  respondent; 

•  The  application  of  a  de  minimis 
^standard  of  0.5  percent  in  sunset 

i  reviews; 

•  The  determination  of  ITC  to 

;  cumulate  imports  without  considering 
wither  imports  were  negligible. 
Japan  contends  that  these  aspects  of 

ithe  final  determinations  are  inconsistent 
with  Articles  VI  and  X  of  the  General 
Agreement  on  Tariffs  and  Trade  1994; 
Articles  2.  3.  5.  6,  11, 12,  and  18  of  the 
Antidumping  Agreement;  and  Article 
XVI:4  of  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English. 
Commenters  should  send  either  one 
copy  by  U.S.  mail,  first  class,  postage 
prepaid,  to  Sandy  McKinzy  at  the 
address  listed  above,  or  transmit  a  copy 
electronically  to  japancrsteel@ustr.gov. 
For  documents  sent  by  U.S.  mail,  USTR 
requests  that  the  submitter  provide  a 
confirmation  copy,  either  electronically 
or  by  fax  to  (202)  395-3640.  USTR 


encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
commenter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy.  For  any  document 
containing  business  confidential 
information  submitted  by  electronic 
transmission,  the  file  name  of  the' 
business  confidential  version  should 
begin  with  the  characters  "BC",  and  the 
file  name  of  the  public  version  should 
begin  with  the  characters  "P".  The  "P" 
or  "BC"  should  be  followed  by  the  name 
of  the  commenter.  Interested  persons 
who  make  submissions  by  electronic 
mail  should  not  provide  separate  cover 
letters;  information  that  might  appear  in 
a  cover  letter  should  be  included  in  the 
submission  itself  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
sajne  file  as  the  submission  itself,  and 
not  as  separate  files. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy,  or  appropriately 
name  the  electronic  file  submitted 
containing  such  material;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 


panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body. 

An  appointment  to  review  the  public 
file  (Docket  WTO/DS-244,  Japan 
Corrosion-Resistant  Steel  Dispute)  may 
be  made  by  calling  the  USTR  Reading 
Room  at  (202)  395-6186.  The  USTR 
Reading  Room  is  open  to  the  public  at 
9:30  a.m.  to  12  noon  and  1  p.m.  to  4 
p.m.,  Monday  through  Friday. 

Bruce  R.  Hirsch, 

Acting  Assistant  United  States  Trade 
Representative  for  Monitoring  and 
Enforcement. 

[FR  Doc.  92-15359  Filed  6-18-02;  8:45  am) 

WUINQ  COOC  3190-01-H 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Environmental  Impact  Staten>ent  for 
the  Los  Angeles  Union  Station  Run- 
Through  Track  Project 

AGENCY:  Federal  Raifroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement 

SUMMARY:  The  Federal  Railroad 
Administration  (FRA),  in  accordance 
^with  the  National  Environmental  Policy 
*Act  (NEPA)  of  1969,  intends  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  assess  potential  environmental 
impacts  of  the  proposed  Los  Angeles 
Union  Station  Run-Through  Track 
Project.  The  EIS  is  being  prepared  with 
the  California  Department  of 
Transportation  (Department)  in 
conjunction  with  an  Environmental 
Impact  Report  (EIR)  that  will  address 
the  requirements  of  the  California 
Environmental  Quality  Act. 

This  EIS  will  address  the  potential 
environmental  impacts  of  a  reasonable 
range  of  alternative  alignments  for  the 
proposed  project  and  will  provide  a 
meaningful  opportunity  for  the  public  to 
comment  on  this  project.  This  notice 
informs  the  public  of  the  proposed 
project,  announces  the  dates,  times,  and 
places  for  scoping  meetings,  and  solicits 
public  comment.  The  scoping  process 
will  include  notifying  the  general  public 
and  Federal,  State,  and  local  agencies  of 
the  proposed  project.  The  purpose  of 
scoping  is  to  identify  public  and  agency 
concerns,  and  alternatives  to  be 
considered  in  the  EIS  and  EIR. 
DATES:  Written  Comments:  Written 
comments  on  the  scope  of  the  EIS  for 
the  proposed  project  will  be  accepted 
and  should  be  received  no  later  than 
July  29,  2002.  Comments  received  after 
this  date  will  be  considered  to  the 
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extent  practicable.  Coininents  may  be 
addressed  to  Mr.  David  Valenstein  at  the 
address  noted  below. 

Scoping  Meetings:  Two  scoping 
meetings  will  be  held.  An  open  house 
format  meeting  for  the  public  will  be 
held  from  5:00  to  7:30  PM  on  Monday. 
June  24.  2002.  at  the  headquarters  of  the 
Los  Angeles  Metropolitan 
Transportation  Authority.  One  Gateway 
Center.  Los  Angeles.  CA  90012,  in  the 
Union  Station  Conference  Room.  A 
meeting  intended  primarily  for 
environmental  and  regulatory  agencies 
will  be  held  at  9:00  AM  on  Tuesday, 
June  25.  2002,  in  the  offices  of  Myra 
Frank  &  Associates,  811  West  7th  Street, 
Suite  800.  Los  Angeles,  CA  90017. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  project  or  the  EIR 
please  contact:  Mr.  Gary  Iverson, 
California  Department  of 
Transportation,  District  7,  Division  of 
Environmental  PlaJining,  120  South 
Spring  Street,  Los  Angeles,  California 
90012.  Phone: 213-897-3818.  For 
general  information  on  the  FRA 
environmental  process,  or  for  questions 
and  comments  on  the  scope  of  the  EIS, 
please  contact:  David  Valenstein, 
Environmental  Program  Manager,  1120 
Vermont  Avenue,  NW,  MS  20, 
Washington,  DC  20590.  Phone:  202- 
493-6368. 

SUPPLEMENTARY  INFORMATION:  The  FRA, 
in  accordance  with  Section  102(2)  of  the 
NEPA  of  1969, 42  U.S.C.  4321  et  seq., 
intends  to  prepare  an  EIS  to  assess 
potential  environmental  impacts  of  the 
proposed  Los  Angeles  Union  Station 
Run-Through  Track  Project.  The  EIS  is 
being  prepared  with  the  Department  in 
conjunction  with  an  EIR  that  will 
address  the  requirements  of  the 
California  Environmental  Quality  Act. 
To  ensure  that  a  full  range  of  related 
issues  and  alternatives  for  this  project 
are  addressed,  FRA  invites  comments 
on  the  scope  of  the  proposed  EIS. 

Los  Angeles  Union  Station  (LAUS), 
also  known  as  Los  Angeles  Union 
Passenger  Terminal,  is  located  at  800  N. 
Alameda  Street,  Los  Angeles,  California 
90012,  in  the  northeast  section  of 
downtown  Los  Angeles.  LAUS  serves 
intercity  Amtrak  service,  commuter 
Metrolink,  subway  Metrorail.  and 
several  local  transit  bus  lines  including 
MTA  and  downtown  DASH  shuttles. 
Union  Station  is  not  located  directly  on 
main  line  tracks,  but  rather  is  accessed 
via  a  set  of  spur  tracks.  The  current 
operation  of  the  station  requires  trains 
to  pull  into  the  terminal  and  then 
reverse  their  direction  of  travel  after 
unloading  or  loading  passengers.  Since 
both  entering  and  exiting  trains  must 
pass  through  the  same  set  of  tracks  to 


connect  to  the  main  line,  they  are 
subject  to  delays  either  at  the  station 
platforms  or  on  the  connecting  tracks 
while  awaiting  a  slot  at  the  platforms. 

The  Department  proposes  a  project 
that  would  extend  two  tracks  south  of 
their  current  terminus  on  an  aerial 
structure,  over  US  101,  through  a 
commercial/industrial  area  between  US 
101  and  First  Street,  and  connect  to 
main  line  tracks  on  the  west  side  of  the 
Los  Angeles  River.  This  would  allow 
some  otf  the  trains  that  use  the  station  to 
avoid  the  pull  in/back  out  situation. 
Overall,  the  Rim-Through  Project 
structure  would  form  an  S-curve, 
connecting  at  its  north/west  end  to  track 
platforms  at  Union  Station  and  at  its 
south/east  end  to  some  point  along  the 
Burlington  Northern  Santa  Fe  Railroad 
(BNSF)  main  line  in  the  vicinity  of  the 
1st  Street  Bridge,  over  a  distance  of 
about  one  mile.  The  aerial  structure  is 
needed  to  avoid  impacts  to  local  streets. 
Construction  of  the  elevated  track 
structure  wcJuld  involve  placing  the 
support  structures  for  the  elevated  rail 
tracks  above  existing  streets  and/or 
parcels.  Acquisitions  of  public  and/or 
private  parcels  would  be  required,  based 
on  the  selected  alignment.  The 
particular  alignment  and  touchdown 
point  on  the  main  line  are  the  focus  of 
k  key  decisions  to  be  made  in  this  study. 

The  EIS  will  be  prepared  following 
the  requirements  of  the  Council  on 
Environmental  Quality's  NEPA 
Implementing  Regulations  (40  CFR  part 
1500  et  seq.)  and  FRA's  Environmental 
Procedures  (64  FR  28545,  May  26, 
1999).  The  EIS  will  analyze  the 
construction  and  operational  effects  of 
selected  alternative  alignments  for  the 
proposed  project.  The  EIS  will  examine  • 
the  potential  impact  to  a  number  of 
resource  areas,  including  but  not  limited 
to  the  following:  aesthetics,  air  quality, 
cultural  resources,  geology/soils, 
hazardous  materials,  land  use,  noise, 
socioeconomic,  and  Section  4(f) 
resources.  The  EIS  process  will  include 
full  public  participation,  disclosiue,  and 
coordination,  and  will  encourage 
involvement  from  appropriate  Federal, 
State  and  local  agencies.  The  Draft  EIS 
process  will  include  public  information/ 
scoping  meetings,  public  review  of  the 
Draft  EIS  and  a  public  hearing  on  the 
Draft  EIS. 

Issued  in  Washington,  EXH.,  on  June  12, 
2002. 
Mark  E.  Yachmetz, 

Associate  Administrator  for  Railroad 

Development. 

[FR  Doc.  02-15381  Filed  6-18-02;  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  11,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  July  19,  2002,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0256. 

Form  Number:  IRS  Forms  941c  and 
941cPR. 

Type  of  Review:  Extension. 

Title:  Supporting  Statement  to  Correct 
Information  (941c);  and  Planilla  Para  La 
Correccion  de  Informacion  (941cPR). 

Description:  These  forms  are  used  by 
employers  to  correct  previously 
reported  FICA  or  income  tax  data.  It 
may  be  used  to  support  a  credit  or 
adjustment  claimed  on  a  cxurent  return 
for  an  error  in  a  prior  return  period.  The 
information  is  used  to  reconcile  wages 
and  taxes  previously  reported  or  used  to 
support  a  claim  for  refund,  credit,  or 
adjustment  of  FICA  or  income  tax. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  958,050. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 

Hours  per  re- 
spondent 

941c  

9  hrs.,  12  min. 

941cPR 

7  hrs.,  44  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,729,307  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
Office  of  Management  and  Budget, 
Room  10202, 
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New  Executive  Office  Building, 
Washington,  DC  20503.  (202)  395-7860. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  02-15385  Filed  6-18-02;  8:45  am] 
WLUNG  CODE  4«3(H)1-P 


OEPARTMErfT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  13, 2002. 

'  The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 14252Nlew  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  19,  2002,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0110. 

Form  Number:  IRS  Form  1099-DIV. 

Type  of  Review:  Extension. 

Title:  Dividends  and  Distributions. 

Description:  The  form  is  used  by  the 
Service  to  insure  that  dividends  are 
properly  reports  as  required  by  Code 
section  6042  and  that  liquidation 
distributions  are  correctly  reported  as 
required  by  Code  section  6043,  and  to 
determine  whether  payees  are  correctly 
reporting  their  income. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
140,560. 

Estimated  Burden  Hours  Per 
Respondent:  16  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden: 
34,463,513  hours. 

OMB  Number:  1545-0173. 

Form  Number:  IRS  Form  4563. 

Type  of  Review:  Extension. 

Title:  Exclusion  of  Income  for  Bona 
Fide  Residents  of  American  Samoa. 

Description:  Form  4563  is  used  by 
bona  fide  residents  of  American  Samoa 
whose  income  is  from  sources  within 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands  to  the  extent 
specified  in  Internal  Revenue  Code 
(IRC)  section  931.  This  information  is 
Lised  by  the  IRS  to  determine  if  an 


individual  is  eligible  to  exclude 
possession  source  income. 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 33  min. 

Learning  about  the  law  or  the  form — 
7  min. 

Preparing  the  form — 25  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 17  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17 i  hours. 

OMB  Number:  1545-0227. 

Form  Number:  IRS  Form  6251. 

Type  of  Review:  Revision. 

Title:  Alternative  Minimum  Tax — 
Individuals. 

Description:  Form  6251  is  used  by 
individuals  with  adjustments,  tax 
preference  items,  taxable  income  above 
certain  exemption  amounts,  or  certain 
credits.  Form  6251  computes  the 
alternative  minimum  tax  which  is 
added  to  regular  tax.  The  information  is 
needed  to  ensure  the  taxpayer  is 
complying  with  the  law. 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,213,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 19  min. 

Learning  about  the  law  or  the  form — 

1  hr.,  11  min. 

Preparing  the  form — 1  hr.,  39  min.- 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 34  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  15,840,880 
hours. 

OMB  Number:  1545-0284. 

Form  Number:  IRS  Form  5309. 

Type  of  Review:  Extension. 

Title:  Application  for  Determination 
of  Employee  Stock  Ownership  Plan. 

Description:  Form  5309  is  used  in 
conjunction  with  Form  5300  or  Form 
5303  when  applying  for  a  determination 
letter  as  to  a  deferred  compensation 
plan's  qualification  status  under  section 
409  or  4975(e)(7)  of  the  Internal 
Revenue  Code.  The  information  is  used 
to  determine  whether  the  plan  qualifies. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  462. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 

Recordkeeping — 6  hr.,  13  min. 

Learning  about  the  law  or  the  form — 

2  hr.,  17  min. 


Preparing  and  sending  the  form  to  the 
IRS— 2  hr.,  28  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,078  hours. 

OMB  Number:  1545-1110. 

Form  Number:  IRS  Form  940-EZ. 

Type  of  Review:  Extension. 

Title:  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Retiuu. 

Description:  Form  940-EZ  is  a 
simplified  form  that  most  employers 
with  uncomplicated  tax  situations  (e.g., 
only  paying  unemployment 
contributions  to  one  state  and  paying 
them  on  time)  can  use  to  pay  their 
FUTA  tax.  Most  small  businesses  and 
household  employers  use  the  form. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,089,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 7  hr.,  8  min. 

Learning  about  the  law  or  the  form — 
1  hr.,  5  min. 

Preparing  and  sending  the  form  to  the 
IRS— lhr.,5min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  36,162,483 
hours. 

OMB  Number:  1545-1486. 

Regulation  Project  Number:  REG- 
209793-95  Final. 

Type  of  Review:  Extension. 

Title:  Simplification  of  Entity 
Classification  Rules. 

Description:  These  ndes  allow  certain 
imincorporated  business  organizations 
to  elect  to  be  treated  as  corporations  or 
partnerships  for  federal  tax  purposes. 
The  information  collected  on  the 
election  will  be  used  to  verify  the 
classification  of  electing  organizations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1654. 

Regulation  Project  Number:  REG- 
106527-98  Final. 

Type  of  Review:  Extension. 

Title:  Capital  Gains,  Partnership  and 
Subchapter  S,  and  Trust  Provisions. 

Description:  Section  1(h)  requires  that 
transferors  recognize  collectibles  gain 
when  an  interest  in  an  S  corporation, 
trust,  or  a  partnership  holding  property 
with  collectibles  gain  is  sold  or 
exchanged  and  that  partners  take 
section  1250  capital  gain  in  the 
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partnership  property  into  account  when 
an  interest  in  the  partnership  is  sold  or 
exchanged.  These  regulations  provide 
guidance. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hoiu-. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1655. 

Regulation  Project  Number:  REG- 
12194&-98  Final. 

Type  of  Review:  Extension. 

Title:  Private  Foundation  Disclosure 
Rules. 

Description:  The  collections  of 
information  in  sections  301.6104(d)-l, 
301.6104(d}-2  and  301.6104(d}-3  are 
necessary  so  that  private  foundations 
can  make  copies  of  their  applications  for 
tax-exemption  and  annual  information 
returns  available  to  the  public. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  65,065. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  32,596  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue.  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503.  (202) 
395-7316. 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  02-15468  Filed  6-18-02;  8:45  am] 

BHJJNQ  CODE  4S30-01-F 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firaarms 

Proposed  Collection;  Comment 
Request 

ACTKm:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, . 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  and  Permit  to  Ship  Puerto 
Rican  Spirits  to  the  United  States 
Without  Payment  of  Tax. 
DATES:  Written  comments  shoidd  be 
received  on  or  before  August  19,  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Mary  A.  Wood, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 
(202) 927-8185. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  and  Permit  to  Ship 
Puerto  Rican  Spirits  to  the  United  States 
Without  Payment  of  Tax. 

OMB  Number:  1512-0200. 

Fonn  Number:  ATF  F  5110.31. 

Abstmct:  ATF  F  5110.31  is  used  to 
allow  a  person  to  ship  spirits  in  bulk 
into  the  US.  The  form  identifies  the 
person  in  Puerto  Rico  fi-om  where 
shipments  are  to  be  made,  the  person  in 
the  U.S.  receiving  the  spirits,  amounts 
of  spirits  to  be  shipped  and  the  bond  of 
the  U.S.  person  to  cover  taxes  on  such 
spirits. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Total  Annual  Burden 
Hours:  450. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  12.  2002. 
William  T.  Earle, 

Associate  Director  (Management),  CFO. 
(FR  Doc.  02-15369  Filed  6-1.8-02;  8:45  am] 
BILUNG  CODC  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Records  and  Supporting  Data:  Daily 
Summaries,  Records  of  Production. 
Storage,  and  Disposition,  and 
Supporting  Data  by  Licensed  Explosives 
Manufacturers  and  Manufactiirers 
(Limited). 

DATES:  Written  comments  should  be 
received  on  or  before  August  19,  2002, 
to  be  asswed  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gail  Davis,  Chief, 
Public  Safety  Branch.  800  K  Street,  NW., 
Suite  710,  Washington,  DC  20001,  (202) 
927-7930. 

SUPPLEMENTARY  INFORMATION: 

Title:  Records  and  Supporting  Data: 
Daily  Summaries,  Records  of 
Production,  Storage,  and  Disposition, 
and  Supporting  Data  By  Licensed 
Explosives  Manufacturers  and 
Manufactiirers  (Limited). 

OMB  Number:  1512-0372. 
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Recordkeeping  Requirement  ID 
Number:  ATF  REC  5400/2. 

Abstract:  These  records  show  daily 
activities  in  the  manufacture,  use, 
storage,  and  disposition  of  explosive 
materials  by  manufacturers  and 
manufacturers  (limited)  covered  under 
18  U.S.C.  Chapter  40.  The  records  are 
used  to  show  where  and  to  whom 
explosive  materials  are  sent,  thereby 
ensuring  that  any  diversion  will  be 
readily  apparent  and,  if  lost  or  stolen, 
ATF  will  be  immediately  notified  on 
discovery  of  the  loss  or  theft.  ATF 
requires  that  records  be  kept  5  years 
from  date  of  transaction. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

I    Type  of  Review:  Extension. 

j    Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,053. 

Estimated  Total  Annual  Burden 
Hours:  68.835. 

plequest  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhfmce  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  June  12.2002. 
William  T.  Earle, 

Assistant  Director  (Management),  CFO. 
[FR  Doc.  02-15370  Filed  6-18-02;  8:45  am] 

BILUNG  CQDe  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Identification  Markings  Placed  on 
Firearms,  27  CFR  178.92  and  179.102. 
DATES:  Written  comments  should  be 
received  on  or  before  August  19,  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gail  Davis,  Chief, 
Public  Safety  Branch,  800  K  Street  NW., 
Suite  710,  Washington,  DC  20001,  (202) 
927-7930. 
SUPPLEMENTARY  INFORMATION: 

Title:  Identification  Markings  Placed 
on  Firearms.  27  CFR  178.92  and 
179.102. 

OMB  Number:  1512-0550. 

Abstract:  Section  92  3  (i)  of  the  Gun 
Control  Act  of  1968  requires  licensed 


manufacturers  and  importers  to  legibly 
identify  firearms  by  engraving  or 
stamping  certain  information  such  as 
serial  numbers  on  firearms.  To  reduce 
the  problem  of  incorrect  record  entries 
by  licensees  and  to  make  identification 
markings  less  susceptible  to  being 
readily  obliterated,  altered,  or  removed, 
ATF  proposes  to  amend  the  regulations 
to  prescribe  minimum  height  and  depth 
requirements  for  identification  markings 
placed  on  firearms. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for 
profit. 

Estimated  Number  of  Respondents: 
2,506. 

Estimated  Total  Annual  Burden 
Hours:  5,665. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  lune  12,  2002. 
William  T.  Earle. 

Assistant  Director  (Management),  CFO. 
[FR  Doc.  02-15371  Filed  6-18-02;  8:45  am) 
BUJJNQ  COOE  aiO-41-P 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Doclwt  No.  01-093-1] 

Mediterranean  Fruit  Fly;  Addition  to 
Quarantined  Areas 

Correction 

Federal  Register  document  01-26329 
was  inadvertently  published  in  the 


Proposed  Rules  section  in  the  issue  of 
Friday,  October  19.  2001  beginning  on 
page  53123.  It  should  have  appeared  in 
the  Rules  and  Regulations  section. 

[FR  Doc.  Cl-26329  Filed  6-18-02;  8:45  am] 
BILUNG  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7228-9] 

Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge 

Correction 

In  notice  document  02-14761 
beginning  on  page  40554  in  the  issue  of 
Wednesday,  June  12,  2002  make  the 
following  corrections: 

1.  On  page  40559,  in  the  second 
column,  heading  numbered  roman 
nimieral  "VIII"  should  read  capital 
letter  "I  ". 


2.  On  page  40566,  the  table  should 
read  as  follows: 


Table  5.— Risks  and  Daily  Exposure  for  Highly  Exposed  Farm  Adult  and  Child  for  All  Exposure 

Pathways— (Q*=1. 56  X  10- ^/PG  TEQ/kg-d) 


Adult* 

Child" 

Percentile 

Risk 

Dally  Expo- 
sure pg 
TEQ/kg-d 

Risk 

Daily  Expo- 
sure, pg 
TEQ/kg-d 

50th  

1  xlO-* 
4x10-* 
1  X  to-'' 
2x10-' 
4x10-5 

0.006 
0.02 
0.06 
0.1 
0.3 

1  X10-* 
3x10-* 
7x10-* 
1  xlO-5 
2x10-s 

0.006 

75th - 

0.02 

90th  : 

0.04 

95th 

0.06 

99th     

0.2 

*  Initial  exposure  begins  when  tfie  individual  is  an  adutt. 
**  Initial  exposure  begins  when  ttie  individual  is  a  child. 


[FR  Doc.  C2-14761  Filed  6-18-02;  8:45  am) 
BILUNQ  COOE  1505-01-O 
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June  19,  2002 
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Department  of  the 
Interior 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Part  875 

Abandoned  Mine  Land  Reclamation 

Notices;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  875 
RIN:  1029-AB99 

Abandoned  Mine  Land  Reclamation 
Notices 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

summary:  Ciurently  regulations  require 
us  to  publish  a  Federal  Register  notice 
whenever  we  receive  a  State  or  tribal 
application  to  build  public  facilities 
using  Abandoned  Mine  Land 
Reclamation  Funds.  We  propose  to 
change  this  requirement  so  that  we 
would  publish  a  notice  only  when  the 
Director  of  the  Office  of  Surface  Mining 
(OSM)  finds  it  necessary.  We  also 
propose  to  correct  errors  in  four  cross- 
references. 

DATES:  Written  comments:  We  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m..  Eastern 
Time,  on  August  19,  2002. 

Public  hearings:  Upon  request,  we 
will  hold  a  public  hearing  on  the 
proposed  rule  at  a  date,  time  and 
location  to  be  announced  in  the  Federal 
Register  before  the  hearing.  We  will 
accept  requests  for  a  public  hearing 
until  5  p.m.,  Eastern  Time,  on  July  10, 
2002. 

AOOflESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  on  this 
proposed  rule  by  one  of  two  methods. 
You  may  mail  or  hand  carry  comments 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  101, 1951 
Constitution  Avenue,  NW..  Washington, 
DC  20240. 

You  may  submit  a  request  for  a  public 
hearing  orally  or  in  writing  to  the 
person  and  address  specified  under  FOR 
FURTHER  INFORMATION  CONTACT.  The 
address,  date  and  time  for  any  public 
hearing  held  will  be  announced  before 
the  hearing.  Any  disabled  individual 
who  requires  special  accommodation  to 
attend  a  public  hearing  should  also 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danny  Lytton,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue  NW.,  MS-121-SIB. 
Washington  DC  20240;  Telephone:  202- 
208-2788. 

SUPPLEMENTARY  INFORMATION: 
1.  Discussion  of  Proposed  Rule 


II.  How  Do  I  Submit  Comments  on  the 

Proposed  Rule? 
in.  Procedural  Matters  and  Required 

Determinations 

I.  Discussion  of  the  Proposed  Rule 

We  are  revising  oiu  regulations  at  30 
CFR  875.15(f)  which  govern  public 
notification  for  certain  non-coal 
reclamation  projects  funded  by  the  AML 
Reclamation  Fund  under  30  CFR  part 
875.  There  are  23  States  and  3  Indian 
tribes  with  approved  AML  programs. 
Only  6  of  these  programs  are  currently 
certified  for  non-coal  reclamation 
projects,  i.e.,  all  of  their  existing  known 
coal-related  reclamation  objectives  have 
been  completed.  They  are  the  programs 
of  the  States  of  Louisiana,  Montana, 
Texas  and  Wyoming,  and  the  Hopi  Tribe 
and  Navajo  Nation.  Only  these  6 
programs  are,  therefore,  eligible  for  30 
CFR  part  875  AML  funding  of  non-coal 
reclamation  projects. 

The  current  regulations  at  30  CFR 
875.15(f)  require  that  the  Director 
publish  a  Federal  Register  notice 
announcing  the  receipt  of,  and  seeking 
comments  on,  AML  grant  applications 
for  non-coal  reclamation  projects 
submitted  by  a  governor  of  a  State  or  the 
equivalent  head  of  an  Indian  tribe.  The 
grant  applications  are  requests  for  funds 
for  the  construction  of  specific  public 
facilities  related  to  the  coal  or  minerals 
industry  in  commimities  impacted  by 
coal  or  other  mineral  mining  and 
processing  practices.  Such  construction 
projects  are  authorized  by  section  411(f) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  after 
all  coal-related  reclamation  objectives 
have  been  or  are  in  the  process  of  being 
completed.  For  the  reasons  set  forth 
below,  we  are  proposing  to  make  the 
Director's  Federal  Register  notice 
requirement  a  discretionary  action. 

The  current  regulatory  scheme  for  30 
CFR  part  875  provides  for  a  level  of 
public  notice  that,  in  most  cases,  makes 
the  additional  Federal  Register  notice  of 
§  875.15(f)  redundant.  For  example, 
§  875.13  provides  for  a  public  notice 
certification  process  by  the  State  or 
Indian  tribe  that  it  has  completed  all 
existing  known  coal-related  reclamation 
objectives  for  eligible  lands  or  waters. 
Section  875.15(d)  then  allows  the  State 
or  Indian  tribe  to  submit  to  the  Director 
a  grant  application  for  AML  funding  of 
specific  non-coal  projects.  Section 
875.15(e)  details  the  information 
required  in  the  grant  application.  In 
particular,  paragraph  (e)(7)  requires  the 
Director  to  conduct  an  analysis  and 
review  of  the  procedures  used  by  the 
State  or  Indian  tribe  to  notify  and 
involve  the  public  in  the  funding 
request  and  a  copy  of  all  comments 


received  and  their  resolution  by  the 
State  or  Indian  tribe.  The  1994  preamble 
discussion  of  the  §  875.15(e)  grant 
information  requirements  noted  that 
they  were  intended  to  assist  the  Director 
in  determining  whether  a  "need"  exists 
and  whether  the  public  had  been  "fully 
appraised  and  informed"  of  the  grant 
request  (May  31, 1994,  59  FR  28163). 

Irrespective  of  the  outcome  of  the 
Director's  §  875.15(e)  public  notice 
determination,  §  875.15(f)  next  requires 
that  the  Director  prepare  a  Federal 
Register  notice  of  the  State's  or  Indian 
tribe's  grant  application.  Following 
receipt  and  evaluation  of  comments 
generated  by  that  Federal  Register 
notice,  the  Director  is  to  make  his/her 
decision  on  the  grant  application.  It  is 
not  clear  why  the  1994  rule  required  the 
additional  §  875.15(f)  Federal  Register 
notice  of  the  grant  application  as  there 
was  no  preamble  discussion  of  this 
provision  and  the  enabling  statute  for 
§  875.15  does  not  require  the  additional 
notice.  (May  31,  1994,  59  FR  28163-4), 
30  U.S.C.  1240(f). 

Accordingly,  we  are  proposing  to 
make  §  875.15(f)'s  required  Federal 
Register  notice  discretionary.  We 
believe  that  if  the  Director  can 
determine  from  the  §  875.15(e)(7) 
information  previously  submitted  by  the 
State  or  Indian  tribe  in  its  grant 
application  that  the  public  has  already 
been  "fully  appraised  and  informed"  of 
the  grant  request,  a  subsequent 
§  875.15(f)  required  Federal  Register 
notice  covering  the  same  ground  would 
not  meaningfully  add  to  the  Director's 
decision-making  process.  Conversely,  if 
the  Director  cannot  determine  from  the 
(e)(7)  information  submitted  by  the  State 
or  Indian  tribe  that  the  public  has  been 
"fully  appraised  and  informed"  of  the 
grant  request,  the  Director  should 
prepare  a  §  875.15(f)  Federal  Register 
notice  of  the  grant  request  so  as  to 
assure  adequate  public  notice.  The 
proposed  rule  would  give  the  Director 
the  option  of  requiring  an  additional 
Federal  Register  notice  dependent  on 
the  extent  of  prior  (e)(7)  public  notice. 
This  would  seem  to  be  a  reasonable 
coiu'se.  It  would  assure  adequate  public 
notice  of  the  State's  or  Indian  tribe's 
grant  request  (with  or  without  a  Federal 
Register  notice)  while  avoiding  the 
delay  and  expense  of  an  unnecessary 
Federal  Register  notice.  We  are, 
therefore,  proposing  to  revise  §  875.15(f) 
by  inserting  the  words  "if  necessary  to 
ensiu^  adequate  public  notification." 
Proposed  §  875.15(f),  with  revised 
inserts  italicized,  will  read  as  follows: 

After  review  of  the  information 
contained  in  the  application,  the 
Director  shall,  if  necessary  to  ensure 
adequate  public  notification,  prepare  a 
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[Federal  Register  notice  regarding  the 
State's  or  Indian  tribe's  submission  and 
provide  for  public  comment.  After 
receipt  and  evaluation  of  any  comments 
and  a  determination  that  the  funding 
meets  the  requirements  of  the 
regulations  in  this  part  and  is  in  the  best 
interest  of  the  State  or  Indian  tribe  AML 
program,  the  Director  shall  approve  the 
request  for  funding  the  activity  or 
construction  at  a  cost  commensurate 
with  its  benefits  towards  achieving  the 
purposes  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977. 

There  are  several  other  practical 
reasons  to  reject  the  current  rule's 
§  875.15(f)  requirement  of  a  Federal 
Register  notice  and  to  adopt  the 
proposed  rule's  more  flexible  approach. 
The  first  is  that,  since  the  rule  was 
initially  promulgated  seven  years  ago, 
there  have  been  no  comments  submitted 
in  response  to  any  of  the  required 
Federal  Register  notices  published  by 
the  Director.  This  fact  was  brought  to 
light  as  a  result  of  an  inquiry  ft'om 
several  of  the  States  and  Indian  tribes 
attending  the  August  2001  AML 
Conference  held  in  Athens,  Ohio,  who 
questioned  the  need  for  the  Director's 
required  §  875.15(f)  Federal  Register 
notice.  OSM  subsequently  reviewed  its 
own  records  and  discovered  that  it  had 
never  received  any  public  comments  to 
the  required  §  875.15(f)  Federal  Register 
notices.  The  agency  then  polled  the  6 
eligible  AML  programs  on  the  public 
response  to  their  own  subsection  (e)(7) 
public  notice  efforts.  All  of  the  programs 
questioned  the  need  for  the  required 
§  875.15(f)  Federal  Register  notice  and 
reported  a  general  lack  of  public 
response  to  their  individual  (e)(7)  public 
notice  efforts.  Wyoming's,  which  is  by 
fiar  the  largest  of  the  AML  programs 
certified  under  §  875.13  and  which  has 
funded  thirty-six  (36)  §  875.15  public 
fecilities  projects  with  AML  grant  funds, 
report  was  of  particuleu'  note.  Although 
Wyoming's  AML  program  provides  for 
extensive  local  public  notice  and  a 
public  hearing  on  all  proposed  §  875.15 
projects,  that  State  reported  that  "even 
these  local  opportunities  for  comment 
elicit  little  if  any  response  ft-om  those 
directly  impacted  by  the  project."  This 
consistent  lack  of  local  response  to  local 
notice  from  the  Wyoming  AML  program 
regarding  prospective  §  875.15  projects 
underscores  the  fact  that  the  current 
rule's  requirement  for  additional 
Federal  Register  notice,  while  helpful 
in  theory,  has  not  produced  meaningful 
public  notice  and  comment. 

OSM's  polling  of  the  6  States  and 
Indian  tribes  brought  to  light  additional 
reasons  not  to  retain  the  cuirent  rule's 
iFederal  Register  notice  requirement. 
Jhe  Navajo  Nation,  which  has  a 


substantial  number  of  applications 
ready  for  processing  as  soon  as  its 
revised  AML  plan  is  approved,  strongly 
opposes  the  current  rule's  required 
Federal  Register  notice  because  of  its  • 
own  internal  AML  notice  procedures. 
By  tribal  law,  the  Navajo  Nation  has  had 
to  hold  public  meetings  for  each  of  its 
100  or  more  individual  political  units 
whenever  AML  funds  are  to  be  used 
anywhere  in  their  tribal  boundaries  for 
the  construction  of  public  facilities.  The 
current  rule's  §  875.15(f)  required 
Federal  Register  notice  would, 
therefore,  trigger  a  redimdant,  time- 
consuming  round  of  tribal  meetings  on 
the  very  same  projects. 

Another  reason  given  by  some  of  the 
States  and  Indian  tribes  for  opposing  the . 
continuance  of  the  §875.15(1)  required 
Federal  Register  notice  is  that  for 
programs  with  shorter  construction 
seasons  like  those  of  Montana  and 
Wyoming,  the  required  Federal  Register 
notice  adds  45  to  60  days  to  the  project 
approval  process.  These  additional  45  to 
60  days  can  push  completion  of  a 
funded  public  facility  well  into  the  next 
construction  season. 

In  light  of  the  above,  we  are  proposing 
to  remove  the  requirement  in  §  875.15(f) 
that  the  Director  always  publish  a 
Federal  Register  notice  informing  the 
public  of  the  grant  application.  Instead, 
the  Director  would  retain  the  option  of 
publishing  such  notice  if  his/her 
analysis  and  review  of  the  notice 
information  required  under 
§  875.15(e)(7)  indicated  that  inadequate 
procedures  were  used  to  notify  and 
involve  the  public  in  the  funding 
request.  In  this  way,  the  public  will  be 
assured  that  it  has  been  fully  apprised 
of  the  grant  application  while  also  being 
protected  from  the  delay  and  expense  of 
an  imnecessary  Federal  Register  notice. 

Technical  Corrections 

In  addition  to  the  above,  we  are  also 
revising  our  regulations  at  §§  875.15(d) 
and  (e)  to  correct  errors  in  four  existing 
cross-references.  In  §  875.15(d),  we  are 
changing  the  cross  references  from 
paragraphs  (a),  (d).  and  (e)  to  paragraphs 
(b).  (e).  and  (f),  respectively.  In 
§  875.15(e),  we  are  changing  the  cross 
reference  from  paragraph  (c)  to 
paragraph  (d).  'These  revisions  to  the 
cross  references  will  not  result  in  any 
substantive  changes  in  the  application 
of  our  regulations. 

Finally,  we  have  rewritten  "  875.15(f) 
in  plain  language  format  by 
incorporating  nimibered  paragraphs  to 
make  the  section  more  reader  friendly. 
No  substantive  changes  resulted  from 
using  the  plain  language  format. 


How  Will  This  Rule  Affect  State  and 
Indian  Programs? 

Following  publication  of  a  final  rule, 
we  evaluate  the  State  and  Indian 
programs  approved  under  section  405  of 
SMCRA  to  determine  any  changes  in 
those  programs  that  may  be  necessary. 
When  we  determine  that  a  particular 
State  program  provision  should  be 
amended,  the  particular  State  will  be 
notified  in  accordance  with  the 
provisions  of  30  CFR  732.17,  On  the 
basis  of  the  proposed  rule,  we  have 
made  a  preliminary  determination  that 
no  program  revisions  will  be  required. 

n.  How  Do  I  Submit  Coniments  on  the 
Proposed  Rule? 

Written  Comments:  If  you  submit 
written  comments  on  the  proposed  rule 
during  the  60-day  comment  period,  they 
should  be  specific,  should  be  confined 
to  issues  pertinent  to  the  notice,  and 
should  explain  the  reason  for  any 
recommended  change(s).  Where 
practicable,  you  should  submit  three 
copies  of  your  comments.  Comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES)  may  not  be 
considered  or  included  in  the 
Administrative  Record. 

Availability  of  Comments:  Our 
practice  is  to  make  conunents,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent=s  identity,  to  the  extent 
allowed  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
orgsuiizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  hearings:  We  will  hold  a  public 
hearing  on  the  proposed  rule  upon 
request  only.  The  time,  date,  and 
address  for  any  hearing  will  be 
announced  in  the  Federal  Register  at 
least  7  days  prior  to  the  hearing. 

Any  person  interested  in  participating 
in  a  hearing  should  inform  Mr.  Danny 
Lytton  (see  FOR  FURTHER  INFORMATION 
CONTACT),  either  orally  or  in  writing  by 
5:00  p.m.,  Eastern  time,  on  July  10, 


41758 


Federal  Register / Vol.  67,  No.  118 /Wednesday.  June  19,  2002 / Proposed  Rules 


2002.  If  no  one  has  contacted  Mr.  Lytton 
to  express  an  interest  in  participating  in 
a  hearing  by  that  date,  a  hearing  will  not 
be  held.  If  only  one  person  expresses  an 
interest,  a  public  meeting  rather  than  a 
hearing  may  be  held,  with  the  results 
included  in  the  Administrative  Record. 
The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  speak  have  been  heard.  If 
you  are  in  the  audience  and  have  not 
been  scheduled  to  speak  and  wish  to  do 
so,  you  will  be  allowed  to  speak  after 
those  who  have  been  scheduled.  We 
will  end  the  hearing  after  all  persons 
scheduled  to  speak  and  persons  present 
in  the  audience  who  wish  to  speak  have 
been  heard.  To  assist  the  transcriber  and 
ensure  an  acciuate  record,  we  request,  if 
possible,  that  each  person  who  testifies 
at  a  public  hearing  provide  us  with  a 
written  copy  of  his  or  her  testimony. 

m.  Procedural  Mattel^  and  Required 
Determination^ 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  dociunent  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 
The  elimination  of  the  mandatory 
requirement  to  publish  a  Federal 
Register  notice  is  not  expected  to  have 
an  adverse  economic  impact  on  States 
and  Indian  tribes.  It  may  in  fact  reduce 
constructions  costs  in  northern  climates 
by  eliminating  delays. 

b.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

c.  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

d.  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Executive  Order  1321 1 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  considered  a 
Asignificant  energy  action"  under 
Executive  Order  13211.  The  elimination 
of  the  mandatory  requirement  to  publish 
a  Federal  Register  notice  will  not  have 
a  significant  affect  on  the  supply, 
distribution,  or  use  of  energy.  The 
elimination  of  the  mandatory 


requirement  may  reduce  constructions 
costs  in  northern  climates  by 
eliminating  delays. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  As  previously  stated, 
the  elimination  of  the  requirement  for  a 
mandatory  Federal  Register  notice  is 
not  expected  to  have  an  adverse 
economic  impact.  Fiuther,  the  rule 
produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Small  Rusiness  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  <:ause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
for  the  reasons  stated  above. 

Unfunded  Mandates 

This  rule  does  not  impose  an 
imfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  "The 
rule  does  not  have  a  significant  or 
imique  effect  on  State,  Tribal,  or  local 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1534)  is  not 
required. 

Executive  Order  12630— Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications. 

Executive  Order  12612 — Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
for  the  reasons  discussed  above. 


Executive  Order  12988 — Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.    ' 

Paperwork  Reduction  Act 

This  rule  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  to  the  Office 
of  Management  and  Budget  is  not 
required. 

National  Environmental  Policy  Act 

OSM  has  reviev^red  this  rule  and 
determined  that  it  is  categorically 
excluded  from  the  National 
Environmental  Policy  Act  process  in 
accordance  with  the  Departmental 
Manual  516  DM  2,  Appendix  1.10. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understemd  if  it  were  divided  into  more 
(but  shorter)  sections  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  anumbered 
heading;  for  example,  §  875.15.)?  (5)  Is 
the  description  of  the  proposed  rule  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  preamble  helpful  in 
understanding  the  proposed  rule?  (6) 
What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 
Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  Regulatory  Affairs,  Department  of 
the  Interior,  Room  7229, 1849  C  Street 
NW,  Washington,  DC  20240.  You  may 
also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

List  of  Subjects  in  30  CFR  Part  875 

Grant  program — natiiral  resources, 
Indian  lands.  Reclamation,  Surface 
mining.  Underground  mining. 
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Dated:  May  16,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Accordingly,  we  propose  to  amend  30 
CFR  part  875  as  set  forth  below. 

PART  875— NONCOAL  RECLAMATION 

1.  The  authority  citation  for  part  875 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Amend  §  875.15  as  follows: 
a.  In  paragraph  (d),  remove  the 

phrases  "paragraph  (a),"  "paragraph 
(d),"  and  "paragraph  (e)"  and  in  their 
)lace  add  "paragraph  (b),"  "paragraph 
e),"  and  "paragraph  (f),"  respectively. 


b.  In  paragraph  (e),  remove  the  phrase 
"paragraphic)"  and  add  "paragraph 
(d)." 

c.  Revise  paragraph  (f)  to  read  as 
follows. 

875.15 '  Reclamation  priorities  for  noncoal 
program. 

***** 

(f)  After  review  of  the  information 
contained  in  the  application,  the 
Dfrector  will,  if  necessary  to  ensure 
adequate  public  notification,  prepare  a 
Federal  Register  notice  regarding  the 
State's  or  Indian  Tribe's  submission  and 
provide  for  public  comment.  The 
Director  will  then: 

(1)  Evaluate  any  comments  received; 


(2)  Determine  whether  the  funding 
meets  the  requirements  of  this  part; 

(3)  Determine  whether  the  funding  is 
in  the  best  interest  of  the  State  or  Indian 
tribe  AML  program; 

(4)  If  the  determinations  under 
paragraphs  (f)(2)  and  (f)(3)  of  this 
section  are  positive,  approve  the  request 
for  funding  the  activity  or  construction; 
and 

(5)  Approve  funding  under  paragraph 
(f)(4)  of  this  section  only  at  a  cost 
commensurate  with  its  benefits  towards 
achieving  the  piuposes  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977. 

(FR  Doc.  02-15374  Filed  6-18-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4719-f  A-02] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2002;  Community 
Development  Work  Study  Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research,  HUD. 

ACTION:  Annoiincement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
the  Fiscal  Year  2002  Commimity 
Development  Work  Study  Program 
(CDWSP).  The  purpose  of  this  document 
is  to  annoimce  the  names  and  addresses 
of  the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  attract 
economically  disadvantaged  and 
minority  students  to  careers  in 
community  and  economic  development, 
community  plarming  and  community 
management,  and  to  provide  a  cadre  of 
well-qualified  professionals  to  plan, 
implement,  and  administer  local 
commimity  development  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Brunson,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Development,  Room 
8106,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-3061,  extension  3852.  To  provide 
service  for  persons  who  are  hearing-  or 
speech-impaired,  this  number  may  be 
reached  via  TTY  by  dialing  the  Federal 
Information  Relay  Service  on  (800)  877- 
8399,  or  202-708-1455.  (Telephone 
numbers,  other  than  the  two  "800" 
nimibers,  are  not  toll  free.) 
SUPPLEMENTARY  INFORMATION:  The 
CDWSP  is  administered  by  the  Office  of 
University  Partnerships  under  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  The  Office 
of  University  Partnerships  administers 
HUD's  ongoing  grant  programs  to 
institutions  of  higher  education  and 
creates  initiatives  which  colleges  and 
universities  can  bring  their  traditional 
missions  of  teaching,  research,  service, 
and  outreach  to  bear  on  the  pressing 
local  problems  in  their  communities. 

The  CDWSP  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1988.  (Earlier  versions  of  the 
program  were  funded  by  the 
Commimity  Development  Block  Grant 
Technical  Assistance  Program  from 
1982  through  1987  and  the 
Comprehensive  Planning  Assistance 


Program  ft-om  1969  through  1981.) 
Eligible  applicants  include  institutions 
of  higher  education  having  qualifying 
academic  degrees,  and  areawide 
planning  organizations  and  States  that 
apply  on  behalf  of  such  institutions.  The 
CDWSP  funds  graduate  programs  only. 
Each  participating  institution  of  higher 
education  is  funded  for  a  minimum  of 
three  and  maximum  of  five  students 
under  the  CDWSP.  The  CDWSP 
provides  each  participating  student  up 
to  $9,000  per  year  for  a  work  stipend 
(for  internship-type  work  in  community 
building)  and  $5,000  per  year  for  tuition 
and  additional  support  (for  books  and 
travel  related  to  the  academic  program). 
Additionally,  the  CDWSP  provides  the 
participating  institution  of  higher 
education  with  an  administrative 
allowance  of  $1,000  per  student  per 
year. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.512. 

On  February  8,  2002  (67  FR  6123) 
HUD  published  a  Notice  of  Funding 
Availability  (NOFA)  announcing  the 
availability  of  $3  million  in  FY  2002 
funds  for  the  CDWSP.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result,  HUD 
has  funded  the  applications  announced 
below,  and  in  accordance  with  Section 
in  accordance  with  Section  102(a)(4)(C) 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  1987,  U.S.C.  3545),  die  Department 
is  publishing  details  concerning  the 
recipients  of  funding  awards,  as  set 
forth  below. 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  2002  Community 
Development  Work  Study  Program 
Funding  Competition,  by  Name, 
Address,  Phone  Number,  Grant  Amount 
and  Number  of  Students  Funded 

New  England 

1 .  University  of  Massachusetts- 
Lowell,  Linda  Concino,  Research 
Foundation,  600  Suffolk  Street,  2nd 
Floor,  Lowell,  MA  01854,  (978)  934- 
4723.  Grant:  $90,000  to  fund  3  students. 

2.  Southern  New  Hampshire 
University,  Dr.  Cathy  LaForge,  School  of 
Community  Economic  Development, 
2500  N.  River  Road,  Manchester,  NH 
03106-1045,  (603)  644-3137.  Grant: 
$90,000  to  fund  3  students. 

New  York/New  Jersey 

3.  New  School  University,  Dr.  Susan 
Morris,  New  School  University,  Robert 
J.  Milano  School  of  Management  and 
Urban  Policy.  66  West  12th  Street.  New 


York,  NY  10011,  (212)  229-5311,  ext. 
1106.  Grant:  $90,000  to  fund  3  students. 

4.  State  University  of  New  York- 
Bu^alo,  Dr.  Henry  L.  Taylor,  Jr., 
Research  Foundation  at  SUNY,  Suite 
211  UB  Commons,  520  Lee  Entrance, 
Amherst,  NY  14228,  (716)  829-2133, 
ext.  212.  Grant:  $90,000  to  fund  3 
students. 

Mid-Atlantic 

5.  Carnegie  Mellon  University,  Dr. 
Brenda  Peyser,  Carnegie  Mellon 
University,  H.  John  Heinz  III  School  of 
Public  Policy  and  Management,  5000 
Forbes  Avenue,  Pittsburgh,  PA  15213, 
(412)  268-2162.  Grant:  $90,000  to  fund 
3  students. 

6.  University  of  Pittsburgh,  Dr.  David 
Y.  Miller,  University  of  Pittsburgh, 
Office  of  Research,  350  Thackeray  Hall, 
Pittsburgh,  PA  15260,  (412)  648-2605. 
Grant:  $90,000  to  fund  3  students. 

7.  The  Trustee  of  the  University  of 
Pennsylvania,  Dr.  Eugenie  L.  Birch, 
University  of  Pennsylvania,  Department 
of  City  and  Regional  Planning,  3451 
Walnut  SiteeX,  P221  Franklin  Building, 
Philadelphia,  PA  19104-6205,  (215) 
898-8330.  Grant:  $90,000  to  hmd  3 
students. 

8.  Metropolitan  Washington  Council 
of  Governments,  David  Robertson. 
Metropolitan  Washington  Council  of 
Goverimients,  Human  Service,  Planning 
and  Public  Safety,  777  NorUi  Capitol 
Street.  NE..  Suite  300,  Washington  DC 
20002,  (202)  962-3260.  Grant:  $270,000 
to  fund  3  students  each  at  the  University 
of  Maryland,  the  University  of  the 
District  of  Columbia,  and  George  Mason 
University. 

9.  Virginia  Polytechnic  Institute  and 
State  University,  Theodore  Koebel, 
Office  of  Sponsored  Programs,  460 
Turner  Street,  Suite  306,  Blacksburg, 
VA,  20406,  (540)  231-3993.  Grant: 
$90,000  to  fund  3  students. 

10.  West  Virginia  University,  Alan  B. 
Martin,  West  Virginia  University, 
Division  of  Public  Administration, 
Office  of  Sponsored  Program,  886 
Chestnut  Ridge  Road.  P.O.  Box  6845, 
Morgantown,  WV  26506-6845,  (304) 
293-7398.  Grant:  $85,514  to  fund  3 
students. 

Southeast/Caribbean 

11.  Florida  State  University.  Dr. 
Raymond  E.  Bye.  Jr..  Florida  State 
University,  Department  of  Urban  and 
Regional  Planning,  118  North 
Woodward  Avenue,  Tallahassee,  FL 
32306-4166,  (850)  644-5260.  Grant: 
$88,572  to  fund  3  students. 

12.  Duke  University,  Dr.  Donna  L. 
Dyer,  P.O.  Box  90239,  Durham,  NC 
27708,  (919)  613-7383.  Grant:  $90,000 
to  fund  3  students. 


Federal  Register / Vol.  67,  No.  118 /Wednesday.  June  19.  2002 /Notices 


41763 


'    13.  University  of  North  Carolina  at 
Chapel  Hill,  Dr.  Roberto  Querela, 
University  of  North  Carolina  at  Chapel 
Hill,  Center  for  Urban  and  Regional 
Studies,  CB#4100,  Room  300,  Bynum 
Hall,  Chapel  Hill,  NC  27599-4100,  (919) 
962-4766.  Grant:  $90,000  to  fund  3 
Students. 

14.  Clerason  University,  Dr.  M.  Grant 
Cunningham,  Clemson  University, 
Department  of  Planning  and  Landscape 
Architecture,  300  Brackett  Hall,  Box 
$45702,  Clemson,  SC  29634-5702,  (864) 
656-1587.  Grant:  $88,005  to  fund  3 
Students. 

I    15.  University  of  Tennessee  at 
^attanooga.  Dr.  Diane  Miller, 
University  of  Termessee  at  Chattanooga, 
Office  of  Grants  and  Research,  615 
McCallie  Avenue,  Chattanooga,  TN 
87403,  (423)  755-4431.  Grant:  $90,000 
\o  fund  3  students. 

\didwest 

16.  Southern  Illinois  University 
idwardsville.  Dr.  T.R.  Carr.  Southern 
Illinois  University  Edwardsville.  Public 
Administration  and  Policy  Analysis. 
Campus  Box  1046,  Edwardsville,  IL 
B2026-1046,  (618)  650-3762.  Grant: 
$89,028  to  fund  3  students. 
'    17.  Minnesota  State  University- 
Klankato,  Dr.  Perry  Wood,  Minnesota 
IState  University-Mankato,  Urban  and 

ilegional  Studies  Institute,  Mankato,  MN 
•6001,  (507)  389-6949.  Grant:  $90,000 
o  fund  3  students. 

18.  University  of  Cincinnati,  Dr. 
David  Varady,  University  of  Cincinnati, 
Office  of  Sponsored  Programs,  P.O.  Box 
810627,  Cincinnati,  OH  45221-0627, 
t513)  556-0215.  Grant:  $90,000  to  fund 
9  students. 

19.  Eastern  Kentucky  University,  Dr. 
Terry  Busson,  Eastern  Kentucky 
University,  Department  of  Government, 


521  Lancaster  Avenue,  Richmond,  KY 
40475,  (859)  622-1019.  Grant:  $90,000 
to  fund  3  students. 

20.  Indiana  University-South  Bend, 
Dr.  Leda  Mclntyre  Hall,  Indiana 
University,  School  of  Public  and 
Environmental  Affairs,  P.O.  Box  1847, 
Bloomington,  IN  47402.  Grant:  $89,868 
to  fund  three  students. 

21.  University  of  Michigan,  Dr. 
Margaret  Dewar,  University  of 
Michigan,  Taubman  College  of 
Architecture  &  Urban  Planning,  Fleming 
Administration  Building,  503 
Thompson  Street,  Aim  Arbor,  MI 
48109-2069,  (734)  763-2528.  Grant: 
$90,000  to  fund  3  students. 

22.  University  of  Wisconsin- 
Milwaukee,  Dr.  Stephen  Percy, 
University  of  Wisconsin-Milwaukee, 
Center  for  Urban  Initiatives  and 
Research,  P.O.  Box  340,  Milwaukee,  WI 
53201,  (414)  229-5916.  Grant:  $89,550 
to  fund  3  students. 

Southwest 

23.  North  Central  Texas  Council  of 
Governments,  Dr.  R.  Michael  Eastland, 
North  Central  Texas  Council  of 
Govenmients,  P.O.  Box  5888,  Arlington, 
TX  76005-5888,  (817)  695-9103.  Grant: 
$180,000  to  fund  3  students  each  at  the 
University  of  North  Texas  and  the 
University  of  Texas  at  Arlington. 

24.  University  of  Texas  at  San 
Antonio,  Noe  Saldana,  Department  of 
Public  Administration,  501  W.  Durango, 
San  Antonio,  TX  78207,  (210)  458-4340. 
Grant:  $85,278  to  fund  3  students. 

25.  The  Regents  of  the  University  of 
New  Mexico,  Dr.  Teresa  Cordova, 
School  of  Architecture  and  Planning, 
Office  of  Research  Services,  105  Scholes 
Hall,  Albuquerque,  NM  87131  (505) 
277-3922.  Grant:  $87,000  to  fund  3 
students. 


Great  Plains 

26.  University  of  Nebraska  at  Omaha. 
Dr.  Russell  L.  Smith.  University  of 
Nebraska  at  Omaha,  School  of  Public 
Administration,  6001  Dodge  Street, 
Omaha,  NE  68182,  (402)  554-2625. 
Grant:  $86,558  to  fund  3  students. 

Pacific/Hawaii 

27.  California  Polytechnic  State 
University  Foundation,  Dr.  Jill  Keezer. 
California  Polytechnic  State  University 
Foundation.  Office  of  Sponsored 
Programs.  Foundation  Bldg..  #15,  San 
Luis  Obispo,  CA  93407,  (805)  756-1123. 
Grant:  $90,000  to  fund  3  students. 

28.  University  of  Southern  California. 
Dr.  Tridib  Banerjee,  University  of 
Southern  California,  School  of  Policy. 
Planning  and  Development,  RGL  301, 
Los  Angeles,  CA  90089-0626,  (213) 
740-4724.  Grant:  $90,000  to  hind  3 
students. 

29.  University  of  Arizona,  Georgia 
Ehlers,  University  of  Arizona,  Grants  & 
Scholarship  Development,  P.O.  Box 
210066,  Tucson,  AZ  85721-0066,  (520) 
621-9103.  Grant:  $90,000  to  fund  3 
stud^ts. 

Noith  west/ Alaska 

30.  Eastern  Washington  University, 
Dr.  William  Kelley,  Eastern  Washington 
University,  Urban  and  Regional 
Plaiming  Program,  3  Riverpoint, 
Spokane,  WA  99202-1660,  (509)  358- 
2226.  Grant:  $90,000  to  fund  3  students. 

Dated:  June  12.  2002. 
Lawrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 
Development.  Development  and  Research. 
[FR  Doc.  02-15384  Filed  6-18-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Rehabilitation  Engineering  Research 
Centers  (RERC)  Program 

agency:  National  Institute  on  Disability 

and  Rehabilitation  Research  (NIDRR), 

Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Assistant  Secretary 
announces  final  priorities  for  up  to  five 
Rehabilitation  Engineering  Research 
Centers  (RERCs).  The  Assistant 
Secretary  may  use  one  or  more  of  these 
priorities  for  competitions  in  fiscal  year 
(FY)  2002  and  later  years.  We  take  this 
action  to  focus  research  attention  on 
areas  of  national  need.  We  intend  these 
priorities  to  improve  the  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

EFFECTIVE  DATE:  These  priorities  are 
effective  on  July  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205^475. 

Individuals  with  disabilities-may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Description  of  RehabilitatiDn 
Engineering  Research  Centers 

RERCs  carry  out  research  or 
demonstration  activities  by: 

(a)  Developing  and  disseminating 
iimovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  (1)  solve 
rehabilitation  problems  and  remove 
environmental  barriers  and  (2)  study 
new  or  emerging  technologies,  products, 
or  environments; 

(b)  Demonstrating  and  disseminating 
(1)  innovative  models  for  the  delivery  of 
cost-effective  rehabilitation  technology 
services  to  rural  and  urban  areas  and  (2) 
other  scientific  research  to  assist  in 
meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities;  or 

(c)  Facilitating  service  delivery 
systems  change  through  (1)  the 
development,  evaluation,  and 


dissemination  of  consumer-responsive 
and  individual  and  family-centered 
iimovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of  innovative 
cost-effective  rehabilitation  technology 
services  and  (2)  other  scientific  research 
to  assist  in  meeting  the  employment  and 
independence  living  needs  of 
individuals  with  severe  disabilities. 

Each  RERC  must  provide  training 
opportimities  in  conjunction  with 
institutions  of  higher  education  and 
nonprofit  organizations  to  assist 
individuals,  including  individuals  with 
disabilities,  in  becoming  rehabilitation 
technology  researchers  and 
practitioners. 

We  make  awards  for  up  to  60  months 
through  grants  or  cooperative 
agreements  to  public  and  private 
agencies  and  organizations,  including 
institutions  of  higher  education,  Indian 
tribes,  and  tribal  organizations,  to 
conduct  research,  demonstration,  and 
training  activities  regarding 
rehabilitation  technology  in  order  to 
enhance  opportunities  for  meeting  the 
needs  of,  and  addressing  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 
An  RERC  must  be  operated  by  or  in 
collaboration  with  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

Centers  of  Excellence 

RERCs  are  expected  to  function  as 
Centers  of  Excellence.  The  NIDRR 
Centers  of  Excellence  Model  identifies 
four  major  areas  in  which  centers  are 
expected  to  excel:  (1)  Scientific  research 
and  development;  (2)  capacity  building 
and  training  for  research  and 
development  and  practice;  (3)  relevance 
and  productivity  (including 
dissemination);  and  (4)  administration 
and  evaluation.  RERCs  must  develop 
consimier  and  industrial  partnerships  to 
ensure  the  relevance  and 
appropriateness  of  research  directions 
and  to  transfer  research-generated 
knowledge  into  commercial  products. 
Each  RERC  must  operate  as  part  of  a 
national  network  and  extend  beyond  the 
boundaries  of  its  programmatic 
objectives  to  become  a  leader  in  its  field, 
attract  new  research  dollars,  and 
significantly  improve  the  education  of 
professionals,  consumers,  and 
manufacturers.  For  information  about 
NIDRR's  Centers  of  Excellence  Model, 
applicants  are  invited  to  visit  the 
following  website:  http://www.cessi.net/ 
pr/RERC/Summative/CoEmodel.html 

Program  Review 

RERCs  are  required  to  participate  in 
NIDRR's  program  review  process. 
Program  review  is  a  key  element  in 


NIDRR's  quality  assurance,  performance 
monitoring,  and  evaluation  and 
provides  an  opportunity  for  staff  and 
key  stakeholders  to  interact  with 
grantees  and  provide  feedback  on  center 
activities.  As  part  of  this  evaluation 
system,  NIDRR  conducts  both  formative 
(early  in  the  five-year  funding  cycle) 
and  summative  (toward  the  end  of  the 
fourth  year)  reviews.  The  overall  goal  of 
the  formative  review  is  to  support 
grantees  in  becoming  centers  of 
excellence  across  the  four  major  areas. 
The  overall  goal  of  the  summative 
review  is  to  evaluate  the  quality  and 
relevance  of  each  center's 
accomplishments  and  results. 

In  accordance  with  the  provisions  of 
34  CFR  75.253(a).  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

These  priorities  reflect  issues 
discussed  in  the  New  Freedom  Initiative 
(NFI)  and  NIDRR's  Long-Range  Plan  (the 
Plan).  The  NFI  can  be  accessed  at:  http:/ 
/www.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html 
The  Plan  can  be  accessed  at:  http:// 
www.ed.gov/offices/OSERS/NIDRR/ 
Products 

We  published  a  notice  of  proposed 
priorities  for  the  Rehabilitation 
Engineering  Research  Centers  (RERC) 
Program  in  the  Federal  Register  on 
March  12,  2002  (67  FR  11204). 

Except  for  minor  revisions,  there  are 
no  differences  between  the  notice  of 
proposed  priorities  and  this  notice  of 
final  priorities. 

Generally,  we  do  not  address 
technical  and  other  minor  changes  and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority. 

In  response  to  our  invitation  in  the 
notice  of  proposed  priorities  21  parties 
submitted  comments.  We  fully  explain 
these  changes  in  the  Analysis  of 
Comments  and  Changes  elsewhere  in 
this  notice.  We  group  major  issues 
according  to  subject. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications  is 
published  in  this  issue  of  the  Federal 
Register. 

Priorities 

Background 

Technology  plays  a  vital  role  in  the 
lives  of  millions  of  disabled  and  older 
Americans.  Advances  in  assistive 
technology  and  adoption  of  principles 
of  universal  design  have  significantly 
improved  the  quality  of  life  for  these 
individuals.  Individuals  with  significant 
disabilities  regularly  use  products 
developed  as  the  result  of  rehabilitation 
and  biomedical  research  to  achieve  and 


Federal  Register/ Vol.  67,  No.  118 /Wednesday,  June  19.  2002 /Notices 


41767 


maintain  maximum  physical  function, 
live  independently,  study  and  learn, 
and  attain  gainful  employment.  The 
range  of  engineering  research  has 
broadened  to  encompass  not  only 
assistive  technology  but  also  technology 
at  the  systems  level  (i.e.,  the  built 
environment,  information  and 
communication  technologies, 
transportation,  etc.)  and  technology  that 
interfaces  between  the  individual  and 
systems  technology  and  is  basic  to 
community  integration. 

The  NIDRR  RERC  program  has  been  a 
major  force  in  the  development  of 
'technology  to  enhance  independent 
function  for  individuals  with 
disabilities.  The  RERCs  are  recognized 
as  national  centers  of  excellence  in  their 
respective  areas  and  collectively 
represent  the  largest  federally  supported 
program  responsible  for  advancing 
rehabilitation  engineering  research. 

For  example,  the  RERC  program  was 
an  early  pioneer  in  the  development  of 
augmentative  communication  and  has 
[been  at  the  forefront  of  prosthetics  and 
I  orthotics  research  for  both  children  and 
I  adults.  A  recently  established  RERC  is 
responsible  for  designing  prosthetics  for 
land  mine  survivors  from  developing 
countries  using  indigenous  materials 
and  fabrication  capabilities.  The  RERC 
on  Telerehabilitation  is  developing 
methods  for  the  efficient  delivery  of 
rehabilitation  services  in  rural  settings 
and  to  reduce  the  cost  of  long-term  care. 

RERCs  have  played  a  major  role  in  the 
development  of  voluntary  standards  that 
industry  uses  when  developing 
wheelchairs,  wheelchair  restraint 
systems,  information  technologies,  and 
the  World  Wide  Web.  The  RERC  on  Low 
Vision  and  Blindness  helped  develop 
talking  sign  technologies  that  are 
currently  being  utilized  in  major  cities 
in  both  the  United  States  and  Japan  to 
help  blind  and  visually  impaired 
individuals  navigate  city  streets  and 
subways.  RERCs  have  been  a  driving 
force  in  the  development  of  universal 
design  principles  that  can  be  applied  to 
the  built  environment,  information 
technology  and  teleconununications, 
transportation,  and  consumer  products. 
The  clinical  use  of  electromyography, 
gait  analysis,  and  functional  electrical 
stimulation  has  been  made  possible  due 
to  earlier  research  supported  by  the 
RERC  program. 

Significant  financial  investments  in 
basic  biomedical  science  and 
technology  are  paying  off  with  new 
opportimities  to  further  enhance  the 
lives  of  people  with  disabilities.  Recent 
advances  in  biomaterials  research, 
composite  technologies,  information 
and  telecommunication  technologies, 
nanotechnologies,  micro  electro 


mechanical  systems  (MEMS),  sensor 
technologies,  tissue  engineering,  and  the 
neurosciences  also  provide  a  wealth  of 
opportunities  for  individuals  with 
disabilities  euid  should  be  incorporated 
into  research  focused  on  disability  and 
rehabilitation.  In  recognition  of  this 
need,  the  President's  "New  Freedom 
Initiative"  has  identified  the  RERC 
program  as  one  worthy  of  expansion 
and  the  Administration  has  significantly 
increased  the  RERC  budget  for  fiscal 
year  2002  (New  Freedom  Initiative. 
2001). 

NIDRR  intends  to  fund  up  to  five  new 
RERCs  in  fiscal  year  2002.  Applicants 
must  select  from  the  following  priority 
topic  areas:  (a)  Spinal  Cord  Injiuy;  (b) 
Recreational  Technologies  and  Exercise 
Physiology  Benefiting  Persons  with 
Disabilities;  (c)  Applied  Biomaterials; 
(d)  Measiu-ement  and  Monitoring  of 
Functional  Performance;  (e)  Accessible 
Medical  Instrumentation;  (f)  Universal 
Interface  Technologies;  (g)  Work  Place 
Accommodations;  (h)  Accessible  Airline 
Transportation;  and  (i)  Rehabilitation 
Robotics  and  Telemanipulation 
Systems.  Applicants  are  allowed  to 
submit  more  than  one  proposal  as  long 
as  each  proposal  addresses  only  one 
RERC  topic  area. 

Priorities 

We  intend  to  fund  up  to  five  RERCs 
that  will  focus  on  innovative 
technological  solutions,  new 
knowledge,  and  concepts  to  promote  the 
health,  safety,  independence,  active 
engagement  in  daily  activities,  and 
quality  of  life  of  persons  with 
disabilities.  Each  RERC  must: 

(1)  Contribute  substantially  to  the 
technical  and  scientific  knowledge-base 
relevant  to  its  respective  subject  area; 

(2)  Research,  develop,  and  evaluate 
innovative  technologies,  products, 
environments,  performance  guidelines, 
and  monitoring  and  assessment  tools  as 
applicable  to  its  respective  subject  area; 

(3)  Identiiy,  implement,  and  evaluate, 
in  collaboration  with  the  industry, 
professional  associations,  and 
institutions  of  higher  education, 
innovative  approaches  to  expand 
research  capacity  in  its  respective  field 
of  study; 

(4)  Monitor  trends  and  evolving 
product  concepts  that  represent  and 
signify  future  directions  for  technologies 
in  its  respective  area  of  research; 

(5)  Provide  technical  assistance  to 
public  and  private  organizations 
responsible  for  developing  policies, 
guidelines,  and  standards  that  affect  its 
respective  area  of  research. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carry  out  these 
piuposes,  each  RERC  must: 


•  Develop  and  implement  in  the  first 
year  of  the  grant,  in  consultation  with 
the  NIDRR-funded  National  Center  for 
the  Dissemination  of  Disability  Research 
(NCDDR),  a  plan  to  disseminate  the 
RERCs  research  results  to  disability 
organizations,  persons  with  disabilities, 
technology  service  providers, 
businesses,  manufacturers,  and 
appropriate  journals; 

•  Develop  and  implement  in  the  first 
year  of  the  grant,  in  consultation  with 
the  NIDRR-funded  RERC  on  Technology 
Transfer,  a  plan  for  ensuring  that  all 
new  and  improved  technologies 
developed  by  the  RERC  are  successfully 
transferred  to  the  marketplace; 

•  Conduct  a  state-of-the-science 
conference  on  its  respective  area  of 
research  in  the  third  year  of  the  grant 
cycle  and  publish  a  comprehensive 
report  on  tixe  final  outcomes  of  the 
conference  in  the  fourth  year  of  the 
grant  cycle;  and 

•  Coordinate  on  research  projects  of 
mutual  interest  with  relevant  NIDRR- 
funded  projects  as  identified  through 
consultation  with  the  NIDRR  project 
officer. 

Each  RERC  must  focus  on  one  of  the 
follovdng  priority  topic  areas: 

(a)  Spinal  Cora  Injury:  This  center 
must  conduct  research  and  develop 
applications  that  address  problems  in 
the  treatment,  rehabilitation, 
employment,  and  reintegration  into 
society  of  persons  with  spinal  cord 
injury.  This  center  will  be  expected  to 
work  collaboratively  with  the  NIDRR- 
funded  Model  Spinal  Cord  Injury 
Centers  program; 

(b)  Recreational  Technologies  and 
Exercise  Physiology  Benefiting  Persons 
With  Disabilities:  This  center  must 
research  and  develop  technologies  that 
will  enhance  recreational  opportunities 
for  people  with  disabilities  and  develop 
methods  to  enhance  the  physical 
performance  and  endurance  of  people 
with  disabilities; 

(c)  Applied  Biomaterials:  This  center 
must  facilitate  the  application  of 
advances  in  materials  and  tissue 
engineering  for  medical  rehabilitation 
applications  such  as  prosthetics  and 
orthotics,  implants,  reconstructive 
surgery,  and  bums.  It  will  bring  together 
leaders  in  biomedical  research,  medical 
practitioners,  and  consumers  to  promote 
the  design,  development,  and  utilization 
of  state-of-the-art  methodologies  and 
products  for  rehabilitation  and 
disability  applications; 

(d)  Measurement  and  Monitoring  of 
Functional  Performance:  This  center 
must  research  and  develop  technologies 
and  methods  that  effectively  assess  the 
outcomes  of  rehabilitation  therapies  by 
combining  measurements  of 


41768 


Federal  Register/ Vol.  67,  No.  118 /Wednesday,  June  19,  2002 /Notices 


physiological  performance  with 
measures  of  fimctional  performance; 

(e)  Accessible  Medical 
Instrumentation:  This  center  must 
research,  develop,  and  evaluate  methods 
and  technologies  to  increase  the 
usability  and  accessibility  of  diagnostic, 
therapeutic,  and  procedural  healthcare 
equipment  (i.e.,  equipment  used  during 
medical  examinations,  treatment,  etc.) 
for  people  with  disabilities.  This 
includes  developing  methods  and 
technologies  that  are  useable  and 
accessible  for  patients  and  health  care 
providers  with  disabilities; 

(f)  Universal  Interface  Technologies: 
This  center  must  research,  develop,  and 
evaluate  universal  interface 
technologies  that  will  allow  for  easy 
integration  of  multiple  technologies 
used  by  individuals  with  disabilities 
(e.g.,  augmentative  commimication 
devices,  powered  mobility  devices, 
environmental  control  systems, 
telecommunication  systems,  and 
information  technologies,  including 
multimedia  systems).  This  includes 
effective  speech  to  text  systems,  eye  and 
head  control  systems,  and  methods  to 
enhance  the  utility  of  graphical  devices 
for  the  visually  impaired; 

(g)  Work  Place  Accommodations:  This 
center  must  research,  develop,  and 
evaluate  devices  and  systems  to 
enhance  the  productivity  of  people  with 
disabilities  in  the  workplace.  It  must 
emphasize  the  application  of  universal 
design  concepts  to  improve  the  utility  of 
workplace  tools  and  devices  for  all 
workers; 

(h)  Accessible  Airline  Transportation: 
This  center  must  research  and  develop 
methods,  systems,  and  devices  that  will 
promote  and  enhance  the  ability  of 
people  with  disabilities  to  safely  and 
efficiently  embark/ disembark,  travel 
comfortably,  and  use  restroom  facilities 
on  commercial  passenger  airliners;  and 

(i)  Rehabilitation  Robotics  and 
Telemanipulation  Systems:  This  center 
must  explore  the  use  of  human-scale 
robots  and  telemanipulation  (the 
integration  of  human-control  with  a 
manipulator)  systems  that  will  address 
the  unique  needs  of  people  with 
disabilities  and  rehabilitation. 

Intergovernmental  Review 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
doomients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  previous  site.  If  you  have 
questions  about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
free, at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.133E,  Rehabilitation  Engineering 
Research  Center  Program.) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(3). 

Dated:  )une  13.  2002. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Analysis  of  Comments  and  Changes 

Rehabilitation  Engineering  Research  Centers 
General  Comments 

Comment:  The  language  used  in  the 
section  titled  "Description  of  Rehabilitation 
Engineering  Research  Centers"  describes 
activities  that  could  be  carried  out  by  a  team 
lacking  significant  engineering  input  (e.g.,  by 
social  scientists  working  with  consumers  and 
practitioners).  While  such  research  is 
valuable,  the  explicit  involvement  of 
engineers  is  what  delineates  the  RERC 
program  from  other  NIDRR  (and  National 
Institutes  on  Health)  funded  programs. 

Discussion:  Language  used  in  the  Federal 
Register  to  describe  the  RERC  program  is 
from  regulatory  language  published  in  the 
Code  of  Federal  Regulations  (34  CFR  Part 
350.32).  While  NIDRR  agrees  that  engineers 
must  be  an  integral  part  of  all  RERCs,  it  is 
also  important  for  each  center  to  involve 
requisite  skills  and  knowledge  from  other 
relevant  professionals  and  consumers. 

Changes:  None. 

Comment:  Two  commenters  believe  that 
the  sentence  "NIDRR  is  particularly 
interested  in  applications  that  address  topic 
areas  (a)  and  (b)"  is  awkward  and  out  of 
context  with  the  spirit  of  the  rest  of  the 
proposed  priority.  It  is  felt  that  the  sentence 
should  either  be  removed  altogether  or 
separate  (a)  and  (b)  from  this  priority  and 
have  multiple  announcements. 

Discussion:  NIDRR  agrees  that  the  language 
is  awkward  and  out  of  context  with  the  spirit 
and  open  nature  of  this  competition. 

Changes:  The  phrase  "NIDRR  is 
particularly  interested  in  applications  that 
address  topic  areas  (a)  and  (b)"  has  been 
deleted. 

Comment:  Both  the  Rehabilitation  Robotics 
and  Telemanipulation  Systems  and  the 
Spinal  Cord  Injury  priority  topic  areas  should 
be  funded  or  perhaps  combined  if  funds  are 
not  available  to  fund  both  centers. 


Discussion:  NIDRR  believes  that  all  nine 
priority  topic  areas  are  important  and  are 
worthy  of  funding.  NIDRR  also  believes  there 
is  a  critical  mass  of  work  that  needs  to  be 
done  within  each  priority  topic  area  and  that 
combining  topic  areas  as  suggested  by  the 
commenter  would  only  result  in  fewer 
resources  for  each  topic  area  thereby  affecting 
the  ability  to  carry  out  the  necessary  research 
and  development  activities. 

Changes:  None. 

Comment:  One  of  the  most  profound 
impairments  resulting  from  physical,  sensory 
or  cognitive  disability  is  the  dramatically 
reduced  access  to  formal  and  continuing 
education  experienced  by  these  individuals. 
NIDRR  should  include  a  new  priority  topic 
area  that  addresses  this  need  or,  at  least, 
include  a  requirement  that  all  RERCs  address 
this  need. 

Discussion:  NIDRR  agrees  that  education  is 
important  for  all  people,  including  those 
with  disabilities.  However,  creating  a  center 
or  requiring  all  centers  to  address 
educational  issues  is  beyond  the  scope  of  the 
RERC  program.  There  are  other  programs 
within  the  Department  of  Education  (i.e., 
OfHce  of  Special  Education  Programs  and 
Rehabilitation  Services  Administration) 
whose  mission  is  to  ensure  that  no  child  is 
left  behind  with  regards  to  receiving  an 
appropriate  and  accessible  education  as  well 
as  preparation  for  employment. 

Changes:  None. 

Comment:  While  NIDRR's  proposed 
priorities  are  stated  with  admirable  clarity, 
their  very  clarity  restricts  the  range  of 
constructive  responses.  Therefore,  it  is 
recommended  that  NIDRR  support  RERC 
proposals  that  present  innovative 
combinations  and/or  permutations  of  these 
priority  topic  areas. 

Discussion:  NIDRR  believes  there  is  a 
critical  mass  of  work  that  needs  to  be  done 
within  each  priority  topic  area  and  that 
combining  topic  areas  and/or  permutations  of 
these  topic  areas  would  only  result  in  fewer 
resources  for  each  topic  area  thereby  affecting 
the  ability  to  carry  out  the  necessary  research 
and  development  activities. 

Changes:  None. 

Comment:  One  commenter  believes  that  all 
priority  topic  areas  should  be  required  to 
focus  on  multicultural  and  linguistic 
diversity  of  individuals  with  disabilities. 

Discussion:  All  applicants  are  required  to 
address  the  needs  of  individuals  with 
disabilities  from  minority  backgrounds 
pursuant  to  the  regulatory  language 
published  in  the  Code  of  Federal  Regulations 
(34  CFR  Part  350.40).  In  addition  to  this 
requirement,  an  applicant  could  propose 
activities  that  focus  on  the  linguistic 
diversity  of  individuals  with  disabilties  and 
the  peer  review  process  will  evaluate  the 
merits  of  the  proposal.  However,  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  focus  on  the  linguistic 
diversity  of  individuals  with  disabilities. 

Changes:  None. 

Spinal  Cord  Injury  Topic  (SCI)  Area 

Comment:  Given  that  communication 
disabilities  are  a  possible  result  of  SCI,  the 
RERC  on  SCI  should  be  required  to  include 
activities  that  look  at  respiratory,  voice,  and 
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communication  disabilities  resulting  from 
SCI. 

Discussion:  An  applicant  could  propose 
activities  that  focus  on  communication 
disabilities  resulting  from  spinal  cord 
injuries  disabilities  and  the  peer  review 
process  will  evaluate  the  merits  of  the 
proposal.  However,  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  focus  on  communication 
disabilities  resulting  from  SCI. 

Changes:  None. 

Comment:  One  commenter  believes  that 
the  RERC  on  SCI  should  be  required  to  focus 
some  of  its  research  and  development 
activities  on  the  unique  challenges  facing 
individuals  with  spinal  cord  injuries  who 
reside  in  riiral  communities  and  states. 

Discussion:  An  applicant  could  propose 
activities  that  focus  on  the  unique  challenges 
'feeing  individuals  with  spinal  cord  injuries 
who  reside  in  rural  communities  and  states. 
The  peer  review  process  will  evaluate  the 
merits  of  the  proposal.  However,  NIDRR  has 
no  basis  to  determine  that  all  applicants 
Ishould  be  required  to  focus  on  the  unique 
challenges  facing  individuals  with  spinal 
jcord  injuries  who  reside  in  rural 
Icommunities  and  states. 

Change:  None. 

Recreational  Technologies  and  Exercise 
Physiology  Benefiting  Persons  With 
Disatjilities  Topic  Area 

I     Comment:  One  commenter  recommended 
separating  exercise  physiology  from  the 
Recreational  Technologies  and  Exercise 
[Physiology  Benefiting  Persons  with 
iDisabilities  priority  topic  area  and  creating  a 
inew  RERC  priority  topic  area  that  focuses 
■solely  on  exercise  physiology.  The  rationale 
[provided  to  support  this  recommendation 
was  that  exercise  physiology  is  a  very  broad 
[field  and  includes  metabolic  assessment  of 
jexercise  interventions  on  multiple  organ 
systems. 

Discussion:  NIDRR  believes  that  combining 
recreational  technologies  and  exercise 
physiology  provides  opportunities  for 
collaboration  and  resource  sharing  and  is 
strategically  a  sound  approach. 

Changes:  None. 

Comment:  One  commenter  asked  if  it  is 
possible  to  submit  a  proposal  for  the  RERC 
ion  Recreational  Technologies  and  Exercise 
Physiology  Benefiting  Persons  with 
Disabilities  if  the  principal  investigator  is  not 
a  rehabilitation  engineer.  While  the  need  for 
{rehabilitation  engineering  is  important,  the 
'most  important  issue  is  getting  people  with 
disabilities  to  start  doing  some  form  of 
exercise  and  determining  successful 
adherence  strategies. 

Discussion:  NIDRR  has  no  requirement  that 
RERC  principal  investigators  must  be 
rehabilitation  engineers.  However,  NIDRR 
believes  that  engineers  should  play  an 
integral  role  in  all  RERCs.  An  applicant  may 
submit  a  proposal  without  demonstrating 
engineering  expertise  and  the  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Comment:  The  RERC  on  Recreational 
Technologies  and  Exercise  Physiology 
Benefiting  Persons  with  Disabilities  should 


be  required  to  address  the  rehabilitation 
needs  of  heart  and  pulmonary  recovery/ 
chronic  populations  (e.g.,  rehabilitation 
following  heart  attack). 

Discussion:  An  applicant  could  propose 
activities  that  focus  on  the  rehabilitation 
needs  of  individuals  with  heart  and 
pulmonary  complications  disabilities  and  the 
peer  review  process  will  evaluate  the  merits, 
of  the  proposal.  However,  NIDRR  has  no 
basis  to  determine  that  all  applicants  should 
be  required  to  focus  on  the  rehabilitation 
needs  of  individuals  with  heart  and 
pulmonary  complications. 

Changes:  None. 

Applied  Biomaterials  Topic  Area 

Comment:  The  study  of  implant 
biomaterials  is  historically  removed  from 
rehabilitation  and  involve  different  scientific 
and  industrial  cultures.  It  might  be  of  value 
to  require  this  RERC  to  marry  these  cultures 
by  requiring  them  to  target  the  relationship 
between  the  rehabilitation  recovery  process 
and  implants.  Alternatively,  "implant"  could 
be  taken  out  as  an  example  so  that  more 
prominence  is  given  to  innovative  orthotics 
and  technologies  to  assist  bum  victims. 

Discussion:  An  applicant  could  propose  to 
study  the  relationship  between  the 
rehabilitation  recovery  process  and  implants. 
The  peer  review  process  will  evaluate  the 
merits  of  the  proposal.  However,  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  study  the  relationship 
between  the  rehabilitation  recovery  process 
and  implants.  Furthermore,  NIDRR  believes 
that  including  "implant"  as  one  of  four 
examples  of  medical  rehabilitation 
applications  increases  research  potential. 

Changes:  None. 

Measurement  and  Monitoring  of  Functional 
Performance  Topic  Area 

Comment:  One  commenter  suggested  that 
the  RERC  on  Measuiement  and  Monitoring  of 
Functional  Performance  should  be  required 
to  translate  findings  from  technical 
engineering  terminology  into  clinical 
phrasing  for  ease  of  application  to  patient 
care  and  to  study  at  least  two  dissimilar 
pathologies  to  facilitate  the  development  of  a 
clinical  perspective  that  can  be  more  broadly 
applied. 

Discussion:  All  RERCs  are  required  to 
disseminate  research  findings  to  diverse 
audiences  and  in  doing  so  they  must 
translate  their  finding  into  appropriate  and 
comprehensible  language.  An  applicant  may 
propose  to  study  two  dissimilar  pathologies 
to  facilitate  the  development  of  a  clinical 
perspective  that  can  be  more  broadly  applied. 
The  peer  review  process  will  evaluate  the 
merits  of  the  proposal.  However.  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  study  at  least  two 
dissimilar  pathologies  to  facilitate  the 
development  of  a  clinical  perspective  that 
can  be  more  broadly  applied. 

Changes:  None. 

Comment:  The  priority  topic  area  on  .     '■ 
Measurement  and  Monitoring  of  Functional 
Performance  appears  to  address  only 
"technologies  and  methods  that  effectively 
assess  the  outcomes  of  rehabilitation 
therapies."  This  topic  could  be  broadened  to 


allow  the  development  of  new  technologies 
and  methods  for  rehabilitation  therapy.  This 
would  encourage  a  RERC  to  contribute  new 
techniques  in  addition  to  only  assessing 
existing  or  emerging  techniques. 

Discussion:  The  Measurement  and 
Monitoring  of  Functional  Performance 
priority  topic  area  does  not  preclude  an 
applicant  from  proposing  to  develop  new 
technologies  and  methods  for  rehabilitation 
therapy  provided  the  new  technologies  and 
methods  can  be  used  to  measure  and  monitor 
functional  performance.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Accessible  Medical  Instrumentation  Topic 
Area 

Comment:  One  commenter  believes  that 
the  Accessible  Medical  Instrumentation 
priority  is  excessively  limiting  compared  to 
the  others  and  feels  that  it  should  be 
incorporated  into  the  Work  Place 
Accommodations  topic  area  and  the  existing 
RERC  on  Telerehabilitation. 

Discussion:  NIDRR  disagrees  with  the 
commenter  that  the  Accessible  Medical 
Instrumentation  priority  topic  area  is 
excessively  limiting.  Accessible  diagnostic, 
therapeutic,  and  procedural  healthcare 
equipment  for  people  with  disabilities, 
whether  as  patients  or  as  healthcare 
providers,  is  important  and  warrants  a 
research  center  that  will  focus  on 
technological  solutions  to  the  problem. 

Changes:  None. 

Universal  Interface  Technologies  Topic  Area 

Comment:  One  commenter  believes  that 
the  RERC  on  Universal  Interface 
Technologies  should  be  required  to  address 
the  needs  of  individuals  with  severe 
communication  disabilities — especially  those 
who  use  augmentative  communication 
devices. 

D/scussj'on;  The  Universal  Interface 
Technologies  priority  topic  area  description 
identifies  augmentative  communication 
devices  as  one  example  of  multiple 
technologies  used  by  individuals  with 
disabilities  that  this  RERC  can  consider  when 
researching  and  developing  universal 
interface  technologies.  NIDRR  also  funds  an 
RERC  on  Communication  Enhancement 
whose  primary  responsibility  is  to  focus  on 
research  activities  benefiting  the  needs  of 
individuals  with  severe  communications 
impairments.  An  applicant  could  propose  to 
study  the  relation  between  the  rehabilitation 
recovery  process  and  implants.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposal.  However.  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  study  the  relation  between  the 
rehabilitation  recovery  process  and  implants. 

Changes:  None. 

Comment:  One  commenter  feels  that  a 
distinction  should  be  made  between 
technologies  that  are  command  oriented  (i.e., 
communication  devices,  environmental 
control  systems)  and  those  that  are  control 
oriented  (i.e.,  mobility  devices).  While  it  is 
important  that  researchers  consider  an 
interface  where  both  types  of  technologies 
are  easilv  accessible,  the  RERC  on  Universal 
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Interface  Technologies  should  focus  activities 
on  ensuring  the  seamless  integration  for 
command-oriented  technologies  affecting 
communication. 

Discussion:  NIDRR  agrees  with  the 
comraenter  that  the  distinction  between 
command  and  control  oriented  technologies 
prior  to  developing  universal  interface 
technologies  is  important.  An  applicant  may 
propose  activities  that  ensure  a  seamless 
integration  for  command-oriented 
technologies  affecting  communication.  The 
peer  review  process  will  evaluate  the  merits 
of  the  proposal.  However,  NIDRR  has  no 
basis  to  determine  that  all  applicants  should 
be  required  to  focus  on  activities  to  ensure 
a  seamless  integration  for  command-oriented 
technologies  affecting  communication. 

Changes:  None. 

Comment:  The  RERC  on  Universal 
Interface  Technologies  should  focus  some  of 
its  research  on  appropriate  interface  choices 
for  individuals  with  specific  disabilities.  This 
research  could  involve  the  development  of 
novel  access  methods  and  evaluation  tools 
for  determining  appropriate  interface  choices 
for  individuals. 

Discussion:  An  applicant  could  propose 
research  on  interface  choices  that  are 
appropriate  for  specific  individuals  with 
disabilities.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal.  However, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  study  the 
relation  between  the  rehabilitation  recovery 
process  and  implants  research  on  interface 
choices  that  are  appropriate  for  speciflc 
individuals  with  disabilities. 

Changes:  None. 

Woric  Place  Accommodations  Topic  Area 

Comment:  The  accumulating  body  of 
knowledge  in  job  accommodation  case 
experience  provides  excellent  guidance  to 
employers,  vocational  rehabilitation 
professionals,  and  people  with  disabilities  in 
resolving  new  issues.  This  body  of 
knowledge  also  has  the  potential  for  exposing 
areas  of  need  for  accommodation 
technologies  yet  to  be  developed,  as  well  as 
innovative  application3  of  existing 
technologies  and  areas  where  universal 
design  in  workplace  tools,  products,  and 
systems  can  reduce  the  level  of 
accommodation  needed.  The  Work  Place 
Accommodations  priority  topic  area  should 
be  expanded  to  include  a  requirement  that 
the  RERC  support  existing  job 
accommodation  efforts  and  programs. 

Discussion:  NIDRR  agrees  with  the 
commenter  that  there  already  exists  a  critical 
mass  of  knowledge  and  expertise  in  the  area 
of  job  accommodation  and  expects  all 
applicants  to  familiarize  themselves  with  the 
most  current  literature  and  to  use  that  body 
of  knowledge  as  a  foundation  for  their 
research  and  development  activities.  The 
peer  review  process  will  evaluate  the  merits 
of  the  proposal. 

Changes:  None 

Comment:  The  RERC  on  Work  Place 
Accommodations  should  be  required  to 
develop  technologies  that  will  benefit  all 
persons  with  disabilities,  including  those 
with  mental  illness,  in  all  vocational 
environments,  including  sheltered  or 
affirmative  settings. 


Discussion:  An  applicant  could  propose 
activities  to  develop  technologies  that  will 
beneRt  all  persons  with  disabilities, 
including  those  with  mental  illness,  in  all 
vocational  environments,  including  sheltered 
and  affirmative  settings,  and  the  peer  review 
process  will  evaluate  the  merits  of  the 
proposal.  However.  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  focus  on  the  development  of 
technologies  that  will  benefit  all  persons 
with  disabilities,  including  those  with  mental 
illness,  in  all  vocational  environments, 
including  sheltered  and  affirmative  settings. 

Changes:  None. 

Comment:  The  RERC  on  Work  Place 
Accommodations  should  be  required  to 
develop  new  and  innovative  strategies  in 
partnership  with  special  education  programs 
to  insure  that  young  persons  with  disabilities 
are  qualiRed,  trained,  and  certified  to  become 
productive  employees  in  all  fields  of 
vocational  endeavor. 

Discussion:  An  applicant  could  propose 
activities  to  develop  new  and  innovative 
strategies  in  partnership  with  special 
education  programs.  The  peer  review  process 
will  evaluate  the  merits  of  the  proposal. 
However,  NIDRR  has  no  basis  to  determine 
that  all  applicants  should  be  required  to 
focus  on  the  development  of  new  and 
innovative  strategies  in  partnership  with 
special  education  programs. 

Changes:  None. 

Comment:  The  RERC  on  Work  Place 
Accommodations  should  be  required  to 
develop  paraprofessional  training  programs 
to  train  work  place  accommodation 
specialists  who  are  working  in  American 
business  and  industry,  including  employees 
with  disabilities. 

Discussion:  An  applicant  could  propose 
activities  to  develop  peu'aprofessional 
training  programs  to  train  work  place 
accommodation  specialists  who  are  working 
in  American  business  and  industry, 
including  employees  with  disabilities.  The 
peer  review  process  will  evaluate  the  merits 
of  the  proposal.  However,  NIDRR  has  no 
basis  to  determine  that  all  applicants  should 
be  required  to  focus  on  the  development  of 
paraprofessional  training  programs  to  train 
work  place  accommodation  specialists  who 
are  working  in  American  business  and 
industry,  including  employees  with 
disabilities. 

Changes:  None. 

Comment:  The  concept  of  universal  design 
is  reasonably  well  accepted  in  white-collar 
work  environments.  However,  this  is  not  the 
case  for  blue-collar  work  environments.  The 
RERC  on  Work  Place  Accommodations,  in 
conjunction  with  the  RERC  on  Ergonomic 
Solutions  for  Employment,  should  be 
required  to  pursue  the  concept  of  universal 
design  in  blue-collar  work  environments 
such  as  the  machine  tool  industry,  the 
robotics  industry,  and  the  hand  tool  industry. 

Discussion:  NIDRR  agrees  with  the 
commenter  and  points  out  that  the  RERC  is 
required  to  emphasize  the  application  of 
universal  design  concepts  to  improve  the 
utility  of  workplace  tools  and  devices  for  all 
workers,  including  those  in  diverse  work 
environments. 

Changes:  None. 


Comment:  The  ADA  has  not  been 
successful  at  getting  people  with  disabilities 
employed  largely  due  to  the  fact  that 
business  and  industry  are  not  convinced  that 
persons  with  disabilities  can  positively 
impact  their  "bottom  line."  Therefore,  the 
RERC  on  Work  Place  Accommodations  must 
develop  quantitative  outcome  measures  that 
generate  longitudinal  data  that  correlate 
accommodation  technologies  and  strategies 
with  personal  productivity. 

Discussion:  An  applicant  can  propose  to 
develop  quantitative  outcome  measures  that 
generate  longitudinal  data  that  correlate 
accommodation  technologies  and  strategies 
with  personal  productivity  under  Activities  1 
and  2.  The  peer  review  process  will  evaluate 
the  merits  of  this  proposal.  However,  NIDRR 
has  no  basis  to  determine  that  all  applicants 
should  be  required  to  develop  quantitative 
outcome  measures  that  generate  longitudinal 
data  that  correlate  accommodation 
technologies  and  strategies  with  personal 
productivity. 

Changes:  None. 

Comment:  One  commenter  believes  that 
the  RERC  on  Work  Place  Accommodations 
should  be  required  to  include  individuals 
with  communication  disabilities  among  those 
individuals  with  disabilities  whose 
productivity  must  be  enhanced. 
.   Discussion:  An  applicant  can  propose  to 
include  individuals  with  communication 
disabilities  among  those  with  disabilities 
whose  productivity  must  be  enhanced  and 
the  peer  review  process  will  determine  the 
merits  of  the  proposal.  However,  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  include  individuals 
with  communication  disabilities  among  those 
individuals  with  disabilities  whose 
productivity  must  be  enhanced. 

Changes:  None. 

Comment:  The  role  of  the  RERC  on  Work 
Place  Accommodations  should  be  clarified  in 
relationship  to  the  existing  RERC  on 
Ergonomics  Solutions  for  the  Work  Place. 

Discussion:  The  RERC  on  Ergonomic 
Solutions  for  the  Work  Place  is  an  NIDRR- 
funded  program  in  its  fourth  year  of  a  five- 
year  funding  cycle.  The  proposed  RERC  on 
Work  Place  Accommodations  is  one  of  nine 
priority  topic  areas  that  applicants  may 
choose  from  to  submit  a  proposal.  If  an 
application  in  the  area  of  Work  Place 
Accommodations  is  funded,  the  relationship 
between  that  center  and  the  one  on 
Ergonomic  Solutions  for  the  Work  Place  is 
expected  to  be  both  collaborative  and 
mutually  supportive.  Each  RERC  must 
coordinate  on  research  projects  of  mutual 
interest  with  relevant  NIDRR-funded  projects 
as  identified  through  consultation  with  the 
NIDRR  project  officer. 

Changes:  None. 

Accessible  Airline  Transportatipn  Topic  Area 

Comment:  One  commenter  pointed  out  the 
need  for  training  of  airline  personnel  on  how 
to  interact  with  individuals  who  use 
augmentative  communications  systems  (e.g., 
AAC  devices,  electrolarynx,  sign  language) 
and  believes  the  RERC  on  Accessible  Airline 
Transportation  should  be  required  to  address 
these  issues. 

Discussion:  An  applicant  can  propose 
training  for  airline  personnel  on  how  to 
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interact  with  individuals  with  disabilities 
who  use  augmentative  communication 
systems  under  Activity  5.  The  peer  review 
process  will  evaluate  the  merits  of  this 
proposal.  However,  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  train  airline  personnel  on  how  to 
I  interact  with  individuals  who  use 
[augmentative  communication  systems. 
I     Changes:  None. 

IRehabilitation  Robotics  and 

'  Telemanipulation  Systems  Topic  Area 

Comment:  The  RERC  on  Rehabilitation 
Robotics  and  Telemanipulation  Systems 
ishould  be  required  to  investigate  robot-aided 
Irehabilitation  devices  and  techniques, 
i    Discussion:  An  applicant  could  propose  to 
[investigate  robot-aided  rehabilitation  devices 
and  techniques.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal.  However, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  investigate 
robot-aided  rehabilitation  devices  and 
techniques. 

Changes:  None. 

Comment:  The  RERC  on  Rehabilitation 
Robotics  and  Telemanipulation  Systems 
should  be  required  to  investigate  intelligent 
mobility  aids,  a  term  used  to  include  a  wide 
range  of  devices  that  make  use  of  technology 
i(e.g.,  sensors,  obstacle  avoidance  algorithms) 
originally  developed  for  mobile  robots  to 
iprovide  independent  mobility  to  individuals 
[With  motor  or  perceptual  impairments. 

Discussion:  An  applicant  could  prppose  to 
linvestigate  intelligent  mobility  aids  and  the 
[peer  review  process  will  evaluate  the  merits 
of  the  proposal.  However,  NIDRR  has  no 
basis  to  determine  that  all  applicants  should 
be  required  to  investigate  intelligent  mobility 
aids. 

Changes:  None. 
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Office  of  Special  Education  and 
Rehabilitative  Services 

ICFDA  No.:  84.133E-7] 

National  Institute  on  Disability  and 
IRehabilitation  Research — 
IRehabilitation  Engineering  Research 
Centers  (RERC)  Program;  Itotice 
Inviting  Applications  for  Fiscal  Year 
2002 

Note  to  Applicants:  This  notice  contains 
the  information,  application  forms,  and 
instructions  you  need  to  apply  for  a  grant 
under  the  program. 

Purpose  of  the  Program:  The  purpose 
lof  the  RERC  Program  is  to  improve  the 
leffectiveness  of  services  authorized 
'under  the  Rehabilitation  Act  of  1973 
(the  Act),  as  amended. 

For  FY  2002  the  competition  for  new 
awrards  focuses  on  projects  designed  to 
meet  the  priorities  we  describe  in  the 


PRIORITIES  section  of  this  application 
notice.  The  priorities  are  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States;  public  or  private  agencies, 
including  for-profit  agencies;  public  or 
private  organizations,  including  for- 
profit  organizations;  institutions  of 
higher  education;  and  Indian  tribes  and 
tribal  organizations. 

Application  Available:  ]\ine  19,  2002. 

Letters  of  Intent 

Due  to  the  open  nature  of  this 
competition,  NIDRR  is  requiring  all 
potential  applicants  to  submit  a  Letter  of 
Intent  (LOI).  Each  LOI  must  be  limited 
to  a  maximum  of  four  pages  and  must 
include  the  following  information:  (1) 
The  title  of  the  proposed  RERC,  the 
name  of  the  host  institution,  the  name 
of  the  Principal  Investigator  (PI),  and  the 
names  of  partner  institutions  and 
entities;  (2)  a  brief  statement  of  the 
vision,  goals,  and  objectives  of  the 
proposed  RERC  and  a  description  of  its 
research  and  development  activities  at  a 
sufficient  level  of  detail  to  allow  NIDRR 
to  select  potential  reviewers;  (3)  a  list  of 
proposed  RERC  staff  including  the 
Center  Director  and  key  personnel;  and 
(4)  a  list  of  individuals  whose  selection 
as  a  reviewer  might  constitute  a  conflict 
of  interest  due  to  involvement  in 
proposal  development,  selection  as  an 
advisory  board  member,  co-PI 
relationships,  etc. 

The  signed,  original  LOI  must  be 
received  by  NIDRR  no  later  than  July  19, 
2002.  Submission  of  an  LOI  is  a 
prerequisite  for  eligibility  to  submit  an 
application.  With  prior  approval,  an  e- 
mail  or  facsimile  copy  of  an  LOI  will  be 
accepted,  but  the  signed  original  must 
be  sent  to:  William  Peterson,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3425,  Switzer 
Building,  Washington,  DC  20202-2645. 
For  further  information  regarding  the 
LOI  requirement,  contact  William 
Peterson  at  (202)  205-9192  or  by  e-mail 
at:  william.peterson@ed.gov. 

Deadline  for  Transmittal  of 
Applications:  August  19,  2002. 

Maximum  Award  Amount:  $900,000. 

Note:  We  will  reject  any  application  that 
proposes  a  budget  exceeding  the  stated 
maximum  award  amount  in  any  year  (See  34 
CFR  75.104(b)). 

Estimated  Number  of  Awards:  5. 
Project  Period:  60  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Program  Authority:  29  U.S.C.  762. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85. 
86,  and  97,  and  (b)  The  program 
regulations  34  CFR  part  350. 

Priorities 

This  competition  focuses  on  projects 
designed  to  meet  the  priorities  in  the 
notice  of  final  priorities  for  these 
programs,  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
priorities  are:  (a)  Spinal  Cord  Injiuy;  (b) 
Recreational  Technologies  and  Exercise 
Physiology  Benefiting  Persons  with 
Disabilities:  (c)  Applied  Biomatehals; 
(d)  Measurement  and  Monitoring  of 
Functional  Performance;  (e)  Accessible 
Medical  Instrumentation;  (f)  Universal 
Interface  Technologies;  (g)  Work  Place 
Accommodations;  (h)  Accessible  Airline 
Transportation;  and  (i)  Rehabilitation 
Robotics  and  Telemanipulation 
Systems. 

For  FY  2002,  these  priorities  are 
absolute  priorities.  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  one  or  more  of 
these  priorities. 

Selection  Criteria 

We  use  the  following  selection  criteria 
to  evaluate  applications  under  this 
program. 

Tne  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses. 

An  additionsQ  10  points  may  be 
earned  by  an  applicant  depending  on 
how  well  they  meet  the  additional 
selection  criterion  elsewhere,  in  this 
notice. 

(a)  Importance  of  the  problem  (6 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  an  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  application's 
responsiveness  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  extent  to  which  the 
applicant  addresses  all  requirements  of 
the  absolute  or  competitive  priority  (4 
points). 
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(c)  Design  of  research  activities  {22 
points  total). 

(1)  The  Secretax7  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (7  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (3 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (3  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (3 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (3 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (3  points). 

(d)  Design  of  development  activities 
(22  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  development 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
extent  to  which  the  plan  for 
development,  clinical  testing,  and 
evaluation  of  new  devices  and 
technology  is  likely  to  yield  significant 
products  or  techniques,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  project  will  use  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique  (4  points); 

(B)  The  proposed  development  is 
based  on  a  soimd  conceptual  model  that 
demonstrates  an  awareness  of  the  state- 
of-the-art  in  technology  (4  points); 

(C)  The  new  device  or  technique  will 
be  developed  and  tested  in  an 
appropriate  environment  (4  points); 

(D)  The  new  device  or  technique  is 
likely  to  be  cost-effective  and  useful  (3 
points); 


(E)  The  new  device  or  technique  has 
the  potential  for  commercial  or  private 
raanufactiue,  marketing,  and 
distribution  of  the  product  (4  points); 
and 

(F)  The  proposed  development  efforts 
include  adequate  quality  controls  and, 
as  appropriate,  repeated  testing  of 
products  (3  points). 

(e)  Design  of  training  activities  (5 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
extent  to  which  the  type,  extent,  and 
quality  of  the  proposed  clinical  and 
laboratory  research  experience, 
including  the  opportimity  to  participate 
in  advanced-level  research,  are  likely  to 
develop  highly  qualified  researchers  (5 
points). 

(f)  Design  of  dissemination  activities 
[7  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accompli^ing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (5  points). 

(ii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (2  points). 

(g)  Plan  of  operation  (5  points  total). 

(1)  The  Secretary  consiaers  the 
quality  of  the  plan  of  operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (5  points). 

(h)  Collaboration  (4  points  Total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  In  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project.  (4  points). 


(i)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
extent  to  which  the  budget  for  the 
project,  including  any  subcontracts,  is 
adequately  justified  to  support  the 
proposed  project  activities  (4  points). 

[])  Plan  of  evaluation  (8  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  m  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  extent  to  which  the  plan 
of  evaluation  will  be  used  to  improve 
the  performance  of  the  project  through 
the  feedback  generated  by  its  periodic 
assessments  (8  points). 

(k)  Project  staff  {8  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  m  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (3  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(1)  Adequacy  and  accessibility  of 
resources  (5  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resoiuces  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (3  points). 

(ii)  The  extent  to  wnich  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 

Additional  Selection  Criterion  (10 
points). 

We  use  the  following  additional 
criterion  to  evaluate  applications  under 
each  priority. 
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Up  to  10  points  based  on  the  extent 
to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  xmder  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities.  Thus,  for 
purposes  of  this  competitive  preference, 
applicants  can  be  awarded  up  to  a  total 
of  10  points  in  addition  to  those 
awarded  under  the  published  selection 
criteria  for  these  priorities.  That  is,  an 
applicant  meeting  this  competitive 
preference  could  earn  a  maximum  total 
of  110  points. 

Pre-Application  Meeting:  Interested 
parties  are  invited  to  participate  in  a 
pre-application  meeting  to  discuss  the 
funding  priorities  and  to  receive 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  priorities.  The  pre-application 
meeting  will  be  held  on  July  2,  2002 
either  in  person  or  by  conference  call  at 
the  Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services,  Switzer  Building,  room  3065, 
330  C  Street,  SW.,  Washington,  DC 
between  10  AM  and  12  noon.  NIDRR 
staff  will  also  be  available  from  1:30  PM 
to  4:00  PM  on  that  same  day  to  provide 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  priority.  For  further  information 
or  to  make  arrangements  to  attend 
contact  Donna  Wangle,  Switzer 
Building,  room  3412,  330  C  Street.  SW., 
Washington,  DC  20202.  Telephone  (202) 
205-5880  or  via  Internet: 
donna.nangle@ed.gov 

If  you  use  a  telecommiuiication 
device  for  the  deaf  (TDD),  you  may  call 
(202) 205-4475. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meetings 

The  meeting  site  is  accessible  to 
individuals  with  disabilities,  and  a  sign 
language  interpreter  will  be  available.  If 
you  will  need  an  auxiliary  aid  or  service 
other  than  a  sign  language  interpreter  in 
order  to  participate  in  the  meeting  (e.g., 
other  interpreting  service  such  as  oral, 
cued  speech,  or  tactile  interpreter; 
assistive  listening  device;  or  materials  in 
alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  this  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 


Application  Procedures 

The  Assistant  Secretary  will  reject 
without  consideration  or  evaluation  any 
application  that  proposes  a  project 
funding  level  that  exceeds  the  stated 
maximiun  award  amount  per  year  (See 
34  CFR  75.104(b)). 

The  Assistant  Secretary  strongly 
recommends  the  following: 

(1)  A  one-page  abstract; 

(2)  An  Application  Narrative  (i.e..  Part 
III  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  125  pages  for  Project  applications, 
double-spaced  (no  more  than  3  lines  per 
vertical  inch)  8"  x  11"  pages  (on  one  side 
only)  with  one  inch  margins  (top. 
bottom,  and  sides).  The  application 
narrative  page  limit  recommendation 
does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications; 
and 

(3)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #84.133E-7  [Applicant 
must  insert  priority  name],  Washington, 
DC  20202-4725, or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  PM 
[Washington,  DC  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #84.133E-7  [Applicant 
must  insert  priority  name],  room  #3671, 
Regional  Office  Building  #3,  7th  and  D 
Streets.  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 
(1)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a. dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number 
and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  foiu  parts.  These  parts  are 
organized  in  the  same  maimer  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (ED  424  (Rev.  11/30/2004)) 
and  instructions. 

Part  II:  Budget  Form— Non- 
Construction  Programs  (ED  524)  and 
instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (NOTE:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosiire  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
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Telephone:  (202)  205-5880  or  via 
Internet:  Donna.NangIe@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  may  call  the 
TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at 
1-888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(3). 

Dated:  )une  13,  2002. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education 
and.  Rehabilitative  Services. 

Appendix 

Instnictioiis  for  Estimated  Public  Reporting 
Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  you  are  not  required  to  respond  to 
a  collection  of  information  unless  it  displays 
a  valid  0MB  control  number.  The  valid  OM6 
control  number  for  this  collection  of 
information  is  1820-0027.  Expiration  date:  2/ 
28/2003.  We  estimate  the  time  required  to 
complete  this  collection  of  information  to 
average  30  hours  per  response,  including  the 
time  to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed,  and 
complete  and  review  the  collection  of 
information.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time  estimate 
or  suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education, 
Washington,  DC  20202-4651.  If  you  have 
comments  or  concerns  regarding  the  status  of 
your  submission  of  this  form,  write  directly 
to:  Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.,  room 
3412,  Switzer  Building,  Washington.  DC 
20202-2645. 


Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due  Date? 

No.  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  Be  Inqluded  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  speciBcally 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  J  Submit  Applications  to  More  Than 
One  NIDRB  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 


5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 
An  applicant  for  an  RRTC  is  limited"to  an 
indirect  rate  of  15%.  An  applicant  for  a  DRRP 
should  limit  indirect  charges  to  the 
organization's  approved  indirect  cost  rate.  If 
the  organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether  My 
Project  Is  of  Interest  to  NIDRR  or  Likely  To 
Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My  Application  Will 
Be  Referred  to  the  Most  Appropriate  Panel 
for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  If  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
fi'ame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  Call  NIDRR  To  Find  Out  If  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  Is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 
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13.  Will  All  Approved  Applications  Be 
Funded? 


than  NIDRR  can  fund  within  available  submitting  similar  applications  in  future 

resources.  Applicants  who  are  approved  but  competitions. 

No.  It  often  happens  that  the  peer  review         not  funded  are  encouraged  to  consider  WLUNQ  cooe  4000-oi-P 
panels  approve  for  funding  more  applications 
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Application    for    Federal 

E  ducation  A  ssistance    (ED  424) 


U.S.  Department  of  Education 


Form  Approvtd 

0MB  No  187S41(I6 

E«p.11/3(V2004 


Applicant 


1.  Name  and  Address 
Legal  Name: 

Address: 


OrgMiizational  Unit 


City 
2.  Applicant's  D-U-N-S  Number 


Suie  County 

6.  Novice  Applicant     [j  Yes    LJno 


ZIP  Code  *  4 


3.  Applicant's  T-l-N 


4.  Catalog  of  Federal  Domestic  Assistance*: 
Tide: 


8  3 


7.  Is  the  applicant  delinquent  on  any  Federal  detN?    | |  Yes    I I  No 

(If  "Vies, "  attach  an  explanation.) 

8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.)  | j 


5.  Profect  Director:. 
Address: 


City 
Tel.  #; 


Stale 

Fax«: 


ZiPCodi  *  4 


A  Sum 

B  Local 

C  Special  District 

D  Indian  Tribe 

E    Individual 

F*    '        *    -  **  .     . 
inaepcnoant  xnooi 

'     District 


G  Public  College  or  University 

H  Private.  Non-Profit  College  or  University 

I  Non-ProTit  Organization 

J  Private.  Profit-Making  Organization 

K  Other  (Specify): 


E-Mail  Adikess: 


9.  TypeofSubmtssion: 
— PreApplication 
LJ  Constnction 
I I  Non-Construction 


—Application 
LJ  Construction 
LJ  Non-Construaion 


10.  is  application  sutyect  to  review  by  ExeoJtlA/e  Order  1 2372  process? 
I     I  Yes  (Date  made  available  to  the  Execuive  Order  12372 
process  for  review): 

r~l  No  (If  "No,"  check  appropriate  box  below.) 

I jprogram  is  not  covered  by  E.0. 12372. 

LJ  Program  has  not  been  selected  by  State  for  review. 


12.  Are  any  reseerchacthnties  involving  human  stibjeds  planned  at  any  time 
during  the  proposed  project  period? 

CU  Yes  (Go  to  12a.)     Q  No  (Go  to  item  13.) 

12a.  Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulaUons? 

I I    Yes  (Provide  Exemption(s)#); 

LJ    No  (ProvideAssuranct#): 


11.  Proposed  Prqect  Dates: 


Start  Date: 


End  Date: 


13.  DescripUve  Title  of  Applicant's  Project: 


tsti mated  Funding 


14a.  Federal 


bi  Applicat 


c.  Slala 


d.  Local 


e.  Other 


f.  fVogram  Income 


g.  TOTAL 


.00 


.00 


.00 


.00 


.00 


.00 


Ooo 


A  u  t  It  0 1  I  /  e  d  Rep 


IS.  To  the  best  of  my  luwwiedge  and  belief,  all  dau  in  this  preapplication/applicatian  are  tnie  and 
correct.  Ttiedocumeit  has  been  duly  authorized  by  the  governing  body  of  the  applicant  arid 
the  applicant  will  comply  with  ttw  attached  assurances  if  the  assistacKe  is  awarded. 


a.  Authorized  Representative  (Please  type  or  print  name  clearly.) 


b.  T«le 


c.  Tel.fh. 


Fax#: 


d.  E-Mail  Address: 


e.  Signature  of  Authorized  Representative 


Date:. 
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Instr  uclions  tor  LD  A?-] 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake  the  assis- 
tance activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obuin  the  num- 
ber by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 
Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the  following 
URL:  http://www.dnb.com. 

3.  Tax  Identification  Number.  Enter  the  taxpayer  s  Identirication  number 
as  assigned  by  the  Internal  RevetHJe  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFOA)  Numt)er  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested.  The  CFDA  number  can  be  found  in  the  federal  register  notice 
and  the  application  package. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this  appli- 
cation. 

6.  Novice  Applicant.  Check  "Yes"  or  "No"  only  if  assistance  is  being 
requested  urxter  a  program  that  gives  special  consideration  to  novice  ap- 
plicants. Otherwise,  leave  blank. 

Check  "Yes"  If  you  meet  the  requirements  for  novice  applicants  specified 
in  the  regulations  in  34  CFR  75.225  and  included  on  the  attached  page 
«>niitled  "Definitions  for  Form  ED  424."  By  checking  "Yes"  the  applicant 
certifies  that  it  meets  these  novice  applicant  requirements  Check  "No"  if 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organiza- 
tion is  delinquent  on  any  Federal  debt  (This  question  refers  to  the 
applicant  s  organization  and  not  to  the  person  wtK)  signs  as  the  authorized 
representative.  Categariesofdebtincludedelinquentauditdisallowances, 
loans  and  taxes.)  Otherwise,  check  "No." 

8.  Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

9.  TypeofSulxnission.  See  "Definitions  for  Form  ED  424"  attached. 

10.  Executive  Order  12372.  See  "Definitions  for  Form  ED  424"  attached. 
Check  "Yes"  If  the  application  is  sul>ject  to  review  by  E.0. 1 2372.  Also, 
please  enter  the  month,  day,  and  four  (4)  digit  year  (e^g.,  12/12/2001). 
Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  day,  and  four  (4) 
digit  year  (e.g.,  12/12/2001). 

12.  Human  Sutjjects  Research.  (See  I A  "Definitions"  in  attached  page 
entKled  "Definitions  fw  Form  ED  424.") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research  activities 
involving  human  subjects  are  not  plannedat  any  time  diring  the  proposed 
project  period.  The  remaining  parts  of  Item  12  are  then  not  applicable. 

If  Human  Subjects  Research.  Check  "Yes"  if  research  activities  in- 
volving human  subjects  are  planned  at  any  time  during  the  proposed  project 
period,  either  at  the  applicant  organization  or  at  any  other  performance 
site  or  collatxxating  Institution.  Check  "Yes"  even  If  the  research  is  ex- 
empt from  the  regulations  for  the  protection  of  human  sutjjects.  (See  I .  B. 
"Exemptions"  in  attached  page  entitled  "Definitions  for  Form  ED  424") 

1 2a.  If  Human  Subjecu  Research  is  Exempt  from  the  Human  Subjects 
Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exemption  categories 
listed  in  I.B.  "Exemptions."  In  addition,  follow  the  Instruaions  in  II.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Definitions 
for  Form  ED  424."  Insert  this  narrative  immediately  following  the  ED 
424  face  page. 


12a.  If  Human  Subjecu  Research  is  Not  Exempt  from  Human  Sub- 
jects Regulations.  Check  "No"if$omearalloftheplannadresearch 
activities  are  covered  (not  exempt) .  In  addition,  follow  the  instnictions 
in  I  I.B.  "Nonexempt  Research  Narrative"  in  the  page  entitled  "Defini- 
tions for  Form  ED  424."  Insert  this  narrative  immediately  following  the 
ED  424  face  page. 

12a.  Human  Sut>jects  Assurance  Number.  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  or  Multiple  Project  Assurance  (MPA) 
with  the  Office  for  Human  Research  Proteaions  (OHRP),  U.S.  De- 
partment of  Health  and  Human  Services,  that  covers  the  specific  activ- 
ity, insen  the  number  in  the  space  provided  If  the  applicant  does  not 
have  an  approved  assurance  onfilewithOHRP,  enter "  None. "  In  this 
case,  the  applicant  by  signature  on  the  tea  page,  is  declaring  that  H  will 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  subjecu 
assurance  upon  request  by  the  designated  ED  official  If  the  application 
is  recommended/selected  for  funding,  the  designated  ED  official  will 
request  that  the  appi  icant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request 

Note  about  Institutional  Review  Board  Approval.  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with  the  ap- 
plication. However,  if  an  application  that  involves  non-exempt  human 
subjects  resean:h  is  recommended/selectad  for  funding,  the  designated 
ED  official  Will  request  that  the  applicant  obUin  and  sand  the  certifica- 
tion to  ED  within  30  days  after  the  formal  request 

13.  Project  Title.  Enter  a  brief  desaiptive  title  of  the  project.  If  more  than 
one  program  is  Involved,  you  should  append  an  explanation  on  a  sepa- 
rate sheet  If  appropriate  (e.g.,  construction  or  real  property  projects), 
attach  a  map  showing  project  location.  For  preapplications,  use  a  sepa- 
rate sheet  to  provide  a  summary  desaiption  of  this  projea 

14.  Estimated  Funding  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  cono-ibutor.  Vklue  of  in-kind 
contributions  should  be  Included  on  appropriate  lines  as  applicable  If 
the  action  will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  anxxini  of  the  change  For  decreases,  erKlose  the  amounts  in 
parentheses.  If  both  basic  and  si^iplemenial  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple  program  funding,  use 
totals  and  show  breakdown  using  same  categories  as  item  1 4. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  Acopyofthegovemingbody'sauthorizationforyoutosign 
this  appI nation  as  official  representative  must  be  on  file  in  the  ipplk:ani's 
office  Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  ad- 
dress of  the  authorized  representative.  Also,  in  item  1 5e.  please  enter 
the  month,  day.  and  four  (4)  digit  year  (e.g.,  12/12/2001)  in  the  date 
signed  field. 


Paperwork  Burden  Statement.  /According  to  the  Paperwork  Reduction 
Act  of  1995,  no  persorK  are  required  to  respond  to  a  collection  of  information 
unless  such  collection  displays  a  valid  OMB  control  number.  The  valid  OMB 
control  numtwr  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  colleakxi  is  estimated  to  average  bctvwen 
15  and  45  minutes  per  response.  Including  the  time  to  review  instructiorB, 
search  existing  data  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  informatkxi  collection.  If  you  have  any  comments  corKeming  the 
accuracy  of  the  estirTUte(s)  or  suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of  Education.  Washington,  DC  20202- 
4651 .  If  you  have  comments  or  corKerns  regarding  the  status  of  your 
individual  sutxnission  of  this  form  write  directly  to:  Joyce  I,  Mays.  Ap- 
plication Control  Center,  U.S.  Department  of  Education,  7th  and  D  StraaH 
S.W.  ROB-3,  Room  3633,  Washington,  DC,  20202-4725, 
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Dermitions  for  Form  ED  424 


Novice  Applicant  (See  34  CFR  75.225).  For  disaetionary  grant 
programs  under  which  the  Seaetary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a  grant 
from  ED  that— 

Has  never  received  a  grant  or  subgrant  under  the  program 
from  which  it  seeks  funding; 

Has  never  been  a  member  of  a  group  appi  ication,  submitted 
in  accordance  with  34  CFR  75.127-75.129.  that  received  a 
grant  under  the  program  from  which  it  seeks  funding;  and 

Has  not  had  an  active  discretionary  grant  from  the  Federal 
government  in  the  five  years  before  the  deadline  date  for 
applications  under  the  program.  For  the  purposes  of  this 
requirement,  a  grant  is  active  until  the  end  of  the  grant's 
projea  or  funding  period,  including  any  extensions  of  those 
periods  that  extend  the  grantee's  authority  to  obligate  funds. 

In  the  case  of  a  group  application  submitted  in  accordance  with  34 
CFR  75.127-75.129,  a  group  includes  only  parties  that  meet  the  re- 
quirements listed  above. 

Type  of  Submission.  "Construction"  includes  construction  of  new 
buildings  and  acquisition,  expansion,  remodeling,  and  alteration  of 
existing  buildings,  and  initial  equipment  of  any  such  buildings,  or  any 
combination  of  such  activities  (including  architects'  fees  and  the  cost 
of  acquisition  of  land).  "Construction"  also  includes  remodeling  to 
meet  standards,  remodel  ing  designed  to  conserve  energy,  renovation 
or  remodeling  to  accommodate  new  technologies,  and  the  purchase 
of  existing  historic  buildings  for  conversion  to  public  libraries.  For 
the  purposes  of  this  paragraph,  the  term  "equipment"  includes  ma- 
chinery, utilities,  and  built-in  equipment  and  any  necessary  enclo- 
sures or  structures  to  house  them;  and  such  term  includes  all  other 
items  necessary  for  the  functioning  of  a  particular  facility  as  a  facil- 
ity for  the  provision  of  library  services. 

Executive  Order  1 2372.  The  purpose  of  Executive  Order  12372  is 
to  foster  an  intergovernmental  partnership  and  strengthen  federalism 
by  relying  on  State  and  local  processes  for  the  coordination  and  re- 
view of  proposed  Federal  financial  assistance  and  direct  Federal  de- 
velopment. The  application  notice,  as  published  in  the  Federal  Reg- 
ister, informs  the  applicant  as  to  wtiether  the  program  is  subject  to 
the  requirements  of  E.0. 12372.  In  addition,  the  application  package 
contains  information  on  the  State  Single  Point  of  Contact.  An  appli- 
cant is  still  eligible  to  apply  for  a  grant  or  grants  even  if  its  respective 
State,  Territory,  Commonwealth,  etc.  does  not  have  a  State  Single 
Point  of  Contact.  For  additional  information  on  E.0. 12372  go  to 
hnp://www.cfda.gov/pubiic/eo1 2372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

I.  Definitions  and  Exemptions 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  de- 
fined in  the  regulations. 


—Research 

The  ED  Regulations  for  the  Protection  of  Human  Subjects,  Title  34, 
Code  of  Federal  Regulations,  Part  97,  define  research  as  "a  system- 
atic investigation,  including  research  development  testing  and  evalu- 
ation, designed  to  develop  or  contribute  to  generalizable  knowledge  ' 
If  an  activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  it  is  research. 
Activities  which  meet  this  definition  constitute  research  wtiether  or 
not  they  are  conducted  or  supported  under  a  program  which  is  con- 
sidered research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  activities. 

—Human  Subject 

The  regulations  define  human  subject  as  "a  living  individual  about 
whom  an  investigator  (whether  professional  or  student)  conducting 
research  obtains  (1)  data  through  intervention  or  interaction  with 
the  individual,  or  (2)  identifiable  private  information."  (1)  If  an  ac- 
tivity involves  obtaining  information  about  a  living  person  by 
manipulating  that  person  or  that  person's  environment,  as  might 
occur  wtien  a  new  instructiortal  technique  is  tested,  or  by  commu- 
nicating or  interacting  with  the  individual,  as  occurs  with  surveys 
and  interviews,  the  definition  of  human  subject  is  met.  (2)  If  an 
activity  involves  obtaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
individual  (the  identity  of  the  subject  is  or  may  be  readily  deter- 
mined by  tfw  investigator  or  associated  with  the  information),  the 
definition  of  human  subject  is  met.  [Private  information  includes 
information  about  behavior  that  occurs  in  a  context  in  which  an  indi- 
vidual can  reasonably  expect  that  no  observation  or  recording  is  tak- 
ing place,  and  information  which  has  been  provided  for  specific  pur- 
poses by  an  individual  and  which  the  individual  can  reasonably  ex- 
pect will  not  be  made  public  (for  example,  a  school  health  record).] 

B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human  sub- 
jects will  be  in  one  or  more  of  the  following  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations: 

(1)  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as  (a) 
research  on  regular  and  special  education  instructional  strategies, 
or  (b)  research  on  the  effectiveness  of  or  the  comparison  among 
instructional  techniques,  curricula,  or  classroom  management  meth- 
ods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior,  unless:  (a)  information  ob- 
tained is  recorded  in  such  a  manner  that  human  subjects  can  be  iden- 
tified, directly  or  through  identifiers  linked  to  the  subjecU;  and  (b) 
any  disclosure  of  the  human  subjects'  responses  outside  the  research 
could  reasonably  place  the  subjects  at  risk  of  criminal  or  civil  liabil- 
ity or  be  damaging  to  the  subjects'  financial  standing,  empk)yabi  lity, 
or  reputation.  If  the  subjects  are  children,  exemption  2  applies 
only  to  research  involving  educational  tests  and  observations  of 
public  behavior  wtien  the  investlgator(s)  do  not  participate  in  the 
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activities  being  observed.  Exemption  2  does  not  apply  if  children 
are  surveyed  or  interviewed  or  if  the  research  involves  observa- 
tion of  public  behavior  and  the  investigator(s)  participate  in  the 
activities  being  observed.  [Children  are  defined  as  persons  who  have 
not  attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  orjurisdiction  in 
which  the  research  will  be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior  that  is  not  exempt  under  sec- 
tion (2)  above,  if  the  human  subjects  are  elected  or  appointed  public 
officials  or  candidates  for  public  office;  or  federal  statute($) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughout  the  re- 
search and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data,  docu- 
ments, records,  pathological  specimens,  or  diagnostic  specimens,  if 
these  sources  are  publicly  available  or  if  the  information  is  recorded 
by  the  investigator  in  a  manner  that  subjects  cannot  be  identified, 
directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by  or 
subject  to  the  approval  of  department  or  agency  heads,  and  which  are 
designed  to  study,  evaluate,  or  otherwise  examine;  (a)  public  benefit 
or  service  programs;  (b)  procedures  for  obtaining  benefits  or  ser- 
vices under  those  programs;  (c)  possible  changes  in  or  alternatives 
to  those  programs  or  procedures;  or  (d)  possible  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance  stud- 
ies, (a)  if  wholesome  foods  without  additives  are  consumed'or  (b)  if 
a  food  is  consumed  that  contains  a  food  ingredient  at  or  below  the 
level  and  for  a  use  found  to  be  safe,  or  agricultural  chemical  or  envi- 
ronmental contaminant  at  or  below  the  level  found  to  be  safe,  by  the 
Food  and  Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

II.  Instructions  for  Exempt  and  Nonexempt  Human 
Subjects  Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  12  on  the  ED  424,  the  appli- 
cant must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt research"  narrative  and  insert  it  immediately  following  the  ED 
424  face  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  item  12a.  and  designated  exemption 
numbers(s),  provide  the  "exempt  research"  narrative.  The  narrative 
must  contain  sufficient  information  about  the  involvement  of  human 
subjects  in  the  proposed  research  to  allow  a  determination  by  ED 
that  the  designated  exemption(s)  are  appropriate.  The  narrative  must 
be  succinct. 

B.  Nonexempt  Research  Narrative. 

I  f  you  marked "  No"  for  item  1 2a.  you  must  provide  the  "nonexempt 
research"  narrative.  The  nanative  must  address  the  following  seven 
points.  Although  no  specific  page  limitation  applies  to  this  section 
of  the  appI  ication,  be  succinct. 


(1)  Human  Subjects  Involvement  and  Characteristics:  Provide  a 
detailed  description  of  the  proposed  involvement  of  human  subjects. 
Describe  the  characteristics  of  the  subject  population,  including  their 
anticipated  number,  age  range,  and  health  status.  Identify  the  aiteria 
for  inclusion  or  exclusion  of  any  subpopulation.  Explain  the  ratio- 
nale for  the  involvement  of  special  classes  of  subjects,  such  as  chil- 
dren, children  with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  institutionalized  in- 
dividuals, or  others  who  are  likely  to  be  vulnerable 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 
obtained  from  individually  identifiable  living  human  subjects  in  the 
form  of  specimens,  records,  or  data.  Indicate  whether  the  material 
or  data  will  be  obuined  specifically  for  research  purposes  a  whether 
use  will  be  made  of  existing  specimens,  records,  or  data. 

(3)  Recruitment  and  Informed  Consent:  Describe  plans  for  the 
recruitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it,  the  nature  of  the  information  to  be  pro- 
vided to  prospective  subjects,  and  the  method  of  documenting  con- 
sent. State  if  the  Institutional  Review  Board  (IRB)  has  authorized  a 
modification  or  waiver  of  the  elements  of  consent  or  the  require- 
ment for  documentation  of  consent. 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psychologi- 
cal, social,  legal,  or  other)  and  assess  their  likelihood  and  serious- 
ness. Where  appropriate,  describe  alternative  treatments  and  proce- 
dures that  might  be  advantageous  to  the  subjects. 

(5)  Protection  Against  Risk:  Describe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  professional 
intervention  in  the  event  of  adverse  effects  to  the  subjects.  Also, 
where  appropriate,  describe  the  provisions  for  monitoring  the  data 
collected  to  ensure  the  safety  of  the  subjects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the  im- 
portance of  the  knowledge  gained  or  to  be  gained  as  a  result  of  the 
proposed  research.  Discuss  why  the  risks  to  subjects  are  reasonable 
in  relation  to  the  anticipated  benefits  to  subjects  and  in  relation  to 
the  importance  of  tfie  knowledge  that  may  reasonably  be  expected  to 
result., 

(7)  Collaborating  Site(s);  If  research  involving  human  subjects  will 
take  place  at  collaborating  site(s)  or  other  performance  site(s),  name 
the  sites  and  briefly  describe  their  involvement  or  role  in  the  re- 
search. 

Copies  of  the  Department  of  Education's  Regulations  for  the  Pro- 
tection of  Human  Subjects,  34  CFR  Part  97  and  other  pertinent 
materials  on  the  protection  of  human  subjects  in  research  are 
available  from  the  Grants  Policy  and  Oversight  Staff,  Office  of 
the  Chief  Financial  Officer,  U.S.  Department  of  Education,  Wash- 
ington, D.C.  20202-4248,  telephone:  (202)  708-8263,  and  on  the 
U.S.  Department  of  Education's  Protection  of  Human  Sutijects  in 
Research  Web  Site  at  http://www.ed.goV/offices/OCFO/ 
humansub.html 


41780 


Federal  Register/ Vol.  67,  No.  118 /Wednesday,  June  19,  2002 /Notices 


> 

e  column  under 
Its  should  complete 
ng  form. 

Total               1 
(0               I 

o 

o 

o 

O 

O 

o 

o 

o 

O 

o 

o 

O 

i 

o 

Ill 

00 

1 

l§i 

l: 

00 

P     >\   u 

o 

O 

e 

3 
Z 

1 

i 

a 

ill 

s 

c 

c 

n    c  S 

-— > 

o 

o 

o 

U 
CQ 

e 

ill 

s 

Q. 

o 

u 

t-si 

w    3    ? 

o 

o 

ft     CT*   fc 

e  jS    a 

■* 

s 

z 

Cfl 

IF 

ll  1 

III 

3r1 

5® 
1 

o 

o 

0 

1 

§  i 

Iff 

«5U 

So 

8£ 

s 
>-  ^ 

r>  w 

;3 

c     o 

So 

ii 

Q 

<     £ 

ea  H 

■g" 

u 

•  z 

£ 

b. 

s     z 

-<» 

O 

if 

iSiS 

<N 

o 

o 

s 

H       tf 

Im 
CO 

H 

U       H 

s 

^    1 

S      P 

• 

a 

"    ^ 

i: 

■ 

• 

o 
z 

d 

o 

o 

-M 

CQ 

V 

>■  -^ 

—     C8 

8^ 

s 

£ 

MM 

g 

>t 

0R^ 

1 

o 

CO 

1 

1 

g 

o. 

1 

1 

p. 

u 

Q  00 

i 

u 

CO 

1 

XI 

VB-^ 

E 

u. 

^ 

t 

u 

o 

s 

.    C 

»^ 

Z 

CO 

— 

<N 

fn 

TT 

xS 

so 

K 

00 

O^     ^w' 

o 

HM 

fM  -S 

Federal  Register /Vol.  67,  No.  118 /Wednesday,  June  19,  2002 /Notices 


41781 


!> 

§  8 

S  "^ 

^|i 

"    to    00 

IM 
IIS 

•a  S<S 

•i-^  I 

O   ao-S 

>N   C  SS 

•3  a  « 
a  ">  .^ 
o  u  •p 

ft.    O) 

J<    I 

f-   o 

■i  ^1 
III 


s  z 


Is 


a. 


V 

I 


U 


8 

>-  ^ 

8" 

f 


s 

I 

eg 
U 

60 
■§ 

CO 


o 

u 

eu 


S 

IS 
u 

c 
u 

OQ 

u 

£ 


e 


1 

I 

5 


V) 


i 

u 


OS  w 


u 


I 

■a 

c 


U  - 


I 

C 


Z 
O 

H 


s 


3 
OP 

ad 

H 
O 

u 

z 
o 


d 

Z 


u. 
Q' 


41782 


Federal  Register/Vol.  67,  No.  118 /Wednesday,  June  19,  2002 /Notices 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  gf  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burd§n,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651 ;  and  the 
Office  of  Management  and  Budget,  Papenwork  Reduction  Project  1875-0102,  Washington  DC  20503. 


INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-{ey.  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-11 
of  Section  B. 

Lines  1-11,  columns  {a)-{e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (aHe):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  program  soecific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


OMB  Approval  No  0348-0040 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 


5.  Will  comply  with  th6  Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  TKIe  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps:  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  l)asis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


Previous  Edition  Utabla 


Authorized  for  Local  Reproduction 


SUndard  Form  424B  (Rav.  7-97) 
Praacribad  by  OMB  Circular  A-102 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  use.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:   (a)  institution   of 

.  environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  fhxxJ  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
206). 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Ad  of  1966.  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  constmction  or 
rehabilitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  0MB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations.* 

18.  Will  comply  with  all  applicat>le  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  whch  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
"Government-wide  Debarment  and  Suspension  (Nonprocuremenf)  and  Government-wide  Requirements  for  Dnjg-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entenng  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82.  Sectksns  82.105  and  82.110.  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  emptoyee  of  a  Member  of  Cor^ress  in 
connection  vkith  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  Its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  In  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disctose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Det)armenl  and 
Suspension,  and  Implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.1 10— 

A.  The  applicant  certifies  that  It  and  its  principals: 

(a)  Are  not  presently  debaned,  suspended,  proposed  for 
debarment,  declared  Ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency: 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  thefl,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  lndk:ted  for  or  otherwise  criminally  or  civilly 
charged  by  a  govemmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  applcation 
had  one  or  more  public  transaction  (Federal,  State,  or  k)cal) 
terminated  for  cause  or  default:  and 

8   Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Onig-Free  Woriiplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85  605  and  85  610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  Is  prohibited  in  the  grantee's  woricplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  wori(place; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  vk>lations  occun'ing  in  the  wori(place; 

(c)  Making  it  a  requirement  that  each  employee  to  be  er^gaged  in 
the  perfomnance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  wiN: 

(1)  Abide  by  the  terms  of  the  statement:  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  convictkxi  for  a 
violaton  of  a  criminal  drug  statute  occurring  in  tt>e  wortcplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
othenvise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  OfTice  Building  Ho.  3),  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  numt>er(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency: 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 

(a),  (b).  (c).  (d).  (e).  and  (f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  perfonnance  of  work  done  in  connection  with  the  specific 
grant: 

Place  of  Performan<^  (Street  address,  city,  county,  state,  zip  ■ 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Worttplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  dnjg  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
convictksn,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education.  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  Include  the  Identification  number(s)  of/ 
each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  ar»not  identified 
here. 


As  the  duly  auttvsrized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


12/98 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  Is  required  by  the  Department  of  Education  regulatk>ns  implementing  Executive  Order  12549,  Debannent  and  Suspension,  34  CFR 
Part  85,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.1 10. 


Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  Is  providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into.  If  It  Is  later  determined  that  the  prospective  k>wer  tier  participant 
knowingly  rendered  an  erroneous  certificatkin,  In  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  Including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide  Immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  learns  that  its  certifica- 
tion was  erroneous  when  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction.'  "debarred,"  "suspended," 
"Ineligible,"  "lower  tier  covered  transaction,"  "participant." "  person," 
"primary  covered  transaction," "  principal,"  "proposal,"  and  "voluntarily 
excluded,"  as  used  In  this  clause,  have  H\e  meanings  set  out  In  the 
Definitions  and  Coverage  sectk>ns  of  rules  Implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 

;     submitted  for  assistance  in  obtaining  a  copy  of  those  regulatk>ns 

5.  The  prospective  tower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
Into,  it  shall  not  knowingly  enter  Into  any  lower  tier  covered  transaction 
with  a  person  wtra  Is  debaned.  suspended,  declared  Ineligible,  or 
voluntarily  excluded  from  participatkin  In  this  covered  transaction, 
unless  auttiorized  by  the  department  or  agency  with  which  this 
transaction  originated. 


6.  The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  ■Certificatk)n  Regarding 
Debarment.  Suspension,  ineligibility,  and  Voluntary  Exclusion-Lowef 
Tier  Covered  Transactions."  without  modification,  in  all  k)wer  tier 
covered  transactions  and  in  all  solicitations  for  lower  tier  covered 
transactkms. 

7.  A  pariidpant  in  a  covered  transaction  may  rely  upon  a  certifk:ation 
of  a  prospective  participant  in  a  tower  tier  covered  transactton  that  it  Is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certiftoation  is  enoneous 
A  participant  may  decide  the  method  and  frequency  by  which  It 
determines  the  eligibility  of  its  prtncipals    Each  partkapant  may  but  Is 
not  required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be  constnied  to  require 
establishment  of  a  system  of  records  in  order  to  render  In  good  faith  the 
certification  required  by  this  clause.  The  knowledge  and  information  of 
a  participant  Is  not  required  to  exceed  that  which  is  normally  possessed 
by  a  pnjdent  person  in  the  ordinary  course  of  business  dealings 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructkxis,  If  a  participant  in  a  covered  transactton  krK>wingly  enters 
into  a  tower  tier  covered  transactton  with  a  person  who  Is  suspended, 
debarred,  Ineligible,  or  voluntarily  excluded  from  participation  in  this 
transaction,  in  additton  to  ott>er  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which  this  transactton 
originated  may  pursue  availat>le  remedies,  irtcluding  suspension  and/or 
debarment. 


Certification 

(1)  The  prospective  lower  tier  parttolpant  certifies,  by  submlsston  of  this  proposal,  that  neither  it  nor  Its  principals  are  presently  debarred, 
suspended,  proposed  for  debarment,  declared  Ineligible,  or  voluntarily  excluded  from  participation  in  this  transactton  by  any  Federal 
department  or  agency. 

(2)  Where  the  pn>spective  tower  tier  partcipant  Is  unat>le  to  certify  to  any  of  the  statements  In  this  certificatton,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  60-0014,  9/90  (Replaces  GCS-009  (REV.  12/88),  whtoh  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


n 


Type  of  Federal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


D: 


n 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


4.  Name  and  Address  of  Reporting  Entity: 

Q  Prim*  □  SubawardM 

Tier ,  if  known: 


Congressional  District,  if  known: 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: . 


8.  Federal  Action  Numlser,  if  known: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


b.  Individuals  Performing  Services  {including  address  if 
different  from  No.  10a) 
(last  name,  first  name,  Ml): 


i|^  XUiiMliui  rvquniK)  Vinxjgh  llw  )oim  »  auatoiuad  by  Ma  31  U.SC  taclian 
'  1352  TSs  diadcKur*  of  lobbying  tdivilMS  is  •  matonH  fpnnrtHion  of  (act 
uponMrfiich  raianoo  wM  ptocad  by  tho  baf  atovawhan  thit  tranaacaon  was  mada 
or  aniafad  *nto.  This  disdosura  is  raqmrad  pursuant  to  31  US  C.  13S2  Tlss 
■ilmiMfcjii  iMi  ba  raponad  10  iha  Congiaas  sann-annually  andinl  ba  avaiabta  toe 
pubic  inapacaon.  Any  panon  who  fala  to  Ma  Iha  raquiad  diadoatm  aha!  ba 
aubiad  to  a  CMil  pana*y  of  nol  Ms  »ial  $10,000  and  not  mora  *ian  tlOO.OOO  for 
aacb  su^  tMura. 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  t>e  completed  by  the  reporting  entity,  whether  sut>awardee  or  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a  covered  Federal 
action,  or  a  materialchange  to  a  previous  tiling,  pursuant  to  title  31  USC  section  1352  The  filing  of  a  form  «  required  for  each  payment  or  agreement  to  make 
payment  to  any  lotibymg  entity  for  influenang  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Memljer  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employeeof  a  Meml>er  of  Congress  in  connection  with  a  covered  Federal  action  Complete  al  items  that  apply  for  both  the  initial  filing  and  material 
change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  infonnation 

1   Identify  the  type  of  covered  Federal  action  for  which  lobbyiiig  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Feder^  action 
2.  Identify  the  status  of  the  covered  Federal  action. 

3  Identify  tf>eappropriateclassification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  ttie  information  previously  reported,  enter 
the  year  and  quarter  in  which  the  change  occufred.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federri 
action 

4.  Enterthefullname.address.city.StateandzipcodeofthereportingemitylncludeCongressionalOistrict.  if  known  Check  the  approphaleciassifk^^ 
of  the  reporting  entity  that  designates  if  His.  orexpectstobe.  a  prime  or  sut>award  recipient  Identify  the  tier  of  the  subawardee.  eg.,  the  first  subawafdee 
of  the  prime  is  the  1st  tier  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants 

5.  If  the  organizatkm  filing  the  report  in  item  4  checks  'Subawardee.' then  enter  the  full  name,  address,  city.  Stale  and  zip  code  of  the  piime  Federal 
recipient.  Include  Congresskmal  District,  if  known. 

6.  Enter  the  name  of  the  Federalagencymaking  the  awarder  k>an  commitment  Include  at  least  one  orgarazationallevel  betow  agency  name,  if  known  For 
example.  Department  of  Transporlatkxi.  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  descriptkxi  for  the  covered  Federal  actkxi  (Hem  1)  K  knoiwn.  enter  the  fun  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements.  k>ans.  and  toan  commitments. 

8.  Enter  ttie  most  appropriate  Federal  identif^ng  number  available  for  the  Federal  action  identified  in  item  1  (e.g..  Request  for  Proposal  (RFP)  number. 
Invitatkxi  for  Bid  (IFB)  number:  grant  announcement  number:  the  contract,  grant,  or  k>an  award  number:  the  applicatior\/propostf  control  nwrtier 
assigned  by  the  Federal  agency).  Include  prefixes,  e.g..  'RFP-OE-90-001 .' 

9.  For  a  covered  Federal  actkxi  wfiere  there  has  been  an  award  or  loan  commitmant  by  the  Federal  agency,  enter  the  Federal  atnouni  of  the  awwd/toan 
J  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  tobbying  registrant  under  the  Lobbying  Diackwura  Act  of  199S  engaged  by  the  reporting 

entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  fun  names  of  the  lndivklual(s)  performing  servwes.  and  inckjde  fun  address  if  different  from  10  (a).  Enter  Last  Name.  First  Name,  and 
Mkldle  Initial  (Ml). 

11.  The  certifying  oflkial  shall  sign  and  dale  the  form,  print  his/her  name,  tide,  and  telephone  number. 


According  to  the  Paperwork  Reduction  Act.  as  amended,  no  persons  are  required  to  respond  to  a  coHectkxi  of  irtformation  unless  it  dtoplays  a  vaSdOIMB  Control 
Numtwr.  The  valid  OMB  control  number  for  this  informatnn  coHectxxi  is  OMB  No  0348-0046.  Public  reporting  burden  for  ttiis  coNectkxi  of  informalnn  is 
estimated  to  average  10  minutes  per  response,  inckiding  time  for  revie«wng  instrtjctions.  searctiing  existng  data  sources,  gathering  and  maimaining  ttie  data 
needed,  and  compleling  and  reviewing  the  collection  of  infocmatkxi.  Send  comments  regarding  Itie  burden  estimate  or  any  other  aspect  of  this  colleclk>n  of 
information.  Including  suggestkxis  for  reduang  tftis  burden,  to  the  Office  of  Management  and  Budget.  Papenniofk  Reduction  Protect  (034A^X>46).  Washington. 
DC  20503. 


[FR  Doc.  02-15394  Filed  6-18-02;  8:45  am] 
BajJNG  CODE  400(M)1-C 


Wednesday, 
June  19,  2002 


Part  V 

Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services;  Grant  Applications 
Under  Part  D,  Subpart  2  of  the 
Individuals  With  Disabilities  Education 
Act,  Research  and  Innovation  To  Improve 
Services  and  Results  for  Children  With 
Disabilities;  Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Grant 
Applications  Under  Part  D,  Subpart  2 
of  the  Individuals  With  DIsabiiitles 
Education  Act,  Research  and 
Innovation  To  Improve  Services  and 
Results  for  Children  With  Disabilities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2002. 

SUMMARY:  This  notice  announces  closing 
dates,  applicable  priorities,  and  other 
information  regarding  the  transmittal  of 
applications  for  two  priorities  in  FY 
2002  under  the  Special  Education — 
Research  and  Innovation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program.  This  program  is 
authorized  by  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  as 
amended. 

Please  note  that  significant  dates  for 
the  availability  and  submission  of 
applications,  as  well  as  important  fiscal 
information,  are  listed  in  a  table  at  the 
end  of  this  notice. 

Waiver  of  Rulemaking 

It  is  generally  our  practice  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  priorities. 
However,  section  661(e)(2)  of  IDEA 
makes  the  rulemaking  procedures  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  inapplicable  to  the  priorities  in  this 
notice. 

General  Requirements 

(a)  The  projects  funded  imder  this 
notice  must  make  positive  efforts  to 
employ  and  advance  in  employment  in 
project  activities  qualified  individuals 
with  disabilities,  (see  section  606  of 
IDEA). 

(b)  Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  projects  (see  section  661(f)(1)(A)  of 
IDEA). 

(c)  The  projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington.  DC  during  each  year  of  the 
project. 

(d)  U  a  project  maintains  a  Web  site, 
it  must  include  relevant  information 
and  dociunents  in  an  accessible  form. 

(e)  In  a  single  application  an  applicant 
must  address  only  one  target  area  imder 
Absolute  Priority  1  or  one  focus  area 
imder  Absolute  Priority  2  in  this  notice. 
Under  Absolute  Priority  1,  there  are 
three  broad  focus  areas  with  specific 


target  areas  under  each  focus  area. 
Under  Absolute  Priority  2,  there  are  four 
focus  areas. 

Page  Limit:  Part  III  of  each  application 
submitted  under  a  priority  in  this 
notice,  the  application  narrative,  is 
where  an  applicant  addresses  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 
You  must  limit  Part  III  to  the  equivalent 
of  no  more  than  the  nimiber  of  pages 
listed  under  each  applicable  priority 
and  in  the  table  at  the  end  of  this  notice, 
using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides). 

•  Double-space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I.  the  cover  sheet;  Part  n,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  m. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Instructioiis  for  Transmittal  of 
Applications 

Some  of  the  procedures  in  these 
instructions  for  transmitting 
applications  differ  from  those  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  75.102).  Under  the 
Administrative  Procedm^  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportimity  to 
comment  on  proposed  regulations. 
However,  these  amendments  make 
procedural  changes  only  and  do  not 
establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b)(A).  the 
Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2002.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions. 
Special  Education — Research  and 


Innovation  to  Improve  Services  and 
Results  for  Children  with  Disabilities  is 
one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  this  program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- APPLICATION,  formerly  e-GAPS) 
poriion  of  the  Grant  Administration  and 
Pajrment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPUCATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  vdll  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  niunber  (an 
identifying  number  imique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e- APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  iji  the  application 
package. 

Research  and  Innovation  To  Improve 
Services  and  Results  for  Children  With 
Disabilities  (CFDA  Number  84.324] 

Purpose  of  Program:  To  produce,  and 
advance  the  use  of,  knowledge  to 
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ibiprove  educational  and  early 
ititervention  results  for  infants,  toddlers, 
)nd  children  with  disabilities. 

Eligible  Applicants 

Under  Absolute  Priority  1  and  under 
focus  areas  1  and  2  of  Absolute  Priority 
2,  eligible  applicants  are  State 
educational  agencies  (SEAs),  local 
educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs), 
other  public  agencies,  private  nonprofit 
organizations,  outlying  areas,  freely 
associated  States,  and  Indian  tribes  or 
tribal  organizations. 

For  focus  area  3  under  Absolute 
Priority  2,  eligible  applicants  are  limited 
to  LEAs,  and  LEAs  in  consortia  with  one 
or  more  other  LEAs.  IHEs.  other  public 
agencies,  or  other  organizations. 
However,  in  the  event  that  the  LEA 
forms  a  consortium  with  other 
organizations,  the  LEA  must  be  the 
applicant  and  act  in  a  manner  consistent 
with  34  CFR  75.129. 

For  focus  area  4  under  Absolute 
Priority  2.  eligible  applicants  are  limited 
to  SEAs.  and  SEAs  in  consortia  with  one 
or  more  LEA.  IHE.  or  private  nonprofit 
organizations.  However,  an  LEA  or  SEA 
must  be  the  applicant  and  act  in  a 
manner  consistent  with  34  CFR  75.129. 

I  Note:  LEAs  are  not  eligible  unless  in 
qonsortia  with  SEAs. 

I  Applicable  Regulations:  (a)  The 

Rducation  Department  General 
.dmini strati ve  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  80.  81.  82.  85. 
$6.  97.  98.  and  99;  and  (b)  The  selection 
criteria  for  the  priorities  under  this 
program;  these  criteria  are  taken  from 
the  EDGAR  general  selection  criteria. 
The  specific  selection  criteria  for  each 
priority  are  included  in  the  application 
package  for  the  appUcable  competition. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority 

Under  34  CFR  75.105(c)(3),  we 
consider  only  applications  that  meet 
one  of  the  following  priorities: 

Absolute  Priority  1 — Directed  Research 
Projects  (84.324D) 

This  priority  supports  projects  that  (1) 
advance  and  improve  the  knowledge 
base  and  (2)  improve  the  practice  of 
professionals,  parents,  and  others 
providing  early  intervention,  special 
education,  and  related  services.  This 
includes  professionals  who  work  with 
children  with  disabilities  in  regular 
educational  enviroiunents  and  natural 
enviroimients. 

Under  this  priority,  projects  must 
)  lupport  innovation,  development, 


exchange  of  information,  and  the 
transfer  of  research  into  knowledge  and 
practice.  Projects  must  (1)  use 
exceedingly  rigorous  quantitative  or 
qualitative  research  and  evaluation 
methods  and  (2)  communicate 
appropriately  with  target  audiences. 

hdaximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $180,000  for  a  single  budget 
period  of  12  months. 

Page  Limit:  The  maximum  page  limit 
under  this  priority  is  50  double-spaced 
pages.  Standards  for  the  maximiun  page 
limit  are  described  after  the  "GENERAL 
REQUIREMENTS"  section  of  this 
notice. 

Also,  imder  this  priority,  we  will  fund 
projects  luider  specific  target  areas 
within  the  broad  focus  areas  of:  (A) 
Access  to  Learning;  (B)  Accoimtability 
and  Reform;  and  (C)  Social  and 
Emotional  Development  and 
Intervention.  The  specific  target  areas 
under  the  three  broad  focus  areas  are  as 
follows: 

Focus  A — Access  to  Learning 

Target  Area  (1) — Access  to  the  General 
Education  Curriculum  for  Students  with 
Significant  Cognitive  Disabilities 

Backgroimd 

This  target  area  supports  research  to 
increase  our  understanding  of  access  to 
the  general  education  curriculum  for 
students  with  significant  cognitive 
disabilities.  A  project  must  investigate 
what  access  to  the  general  education 
c\uriculum  entails  and  how  to  provide 
that  access  in  the  least  restrictive 
envirorunent  (LRE). 

The  barriers  and  challenges 
concerning  access  to  the  general 
education  curriculum  for  students  with 
significant  cognitive  disabilities  are 
multifaceted  and  involve  the  following: 

(A)  Professional  Development.  IHEs 
are  not  adequately  preparing  or 
graduating  school  personnel  to  work 
with  students  with  significant  cognitive 
disabilities  in  regular  school  settings.  In 
addition,  recruitment  and  retention  of 
qualified  personnel  is  a  major  concern, 
and  attrition  is  a  big  drain  on  resources. 

(B)  General  Education  Curriculum. 
Some  districts  have  not  aligned  their 
cxuriculum  and  instruction  to  learning 
standards  for  grades  K-12.  Many  special 
education  teachers  do  tiot  have 
sufficient  content  backgroimd  to  be 
active  partners  in  the  curriculum.  In 
addition,  there  is  a  pervasive  lack  of 
family  and  community  involvement  in 
curriculum  development.  Differentiated 
instruction  is  often  nonexistent  because 
school  personnel  often  do  not  know 
how  to  identify  and  modify  the 
curriculum  and  instruction  to  produce 


positive  student  outcomes  by  meeting 
the  needs  of  diverse  learners.  This  is 
especially  true  for  students  with 
significant  cognitive  disabilities;  and 

(C)  LRE  Issues.  There  are  major 
barriers  in  providing  access  to  the 
general  education  curriculum  including 
student  participation  in  statewide 
assessments  when  students  are  in 
separate  sites.  Including  students  with 
disabilities  in  public  accountability 
systems  and  high  stakes  assessments  has 
been  described  as  a  major  disincentive 
for  (i)  including  students  with 
significant  cognitive  disabilities  in 
inclusive  schools  and  (ii)  providing 
them  access  to  the  general  education 
curriculum. 

Universal  design  for  learning  (UDL) 
holds  great  promise  for  teaching, 
learning  and  assessment,  and  new 
media  technologies  to  respond  to 
differences  among  individual  learners. 
For  more  information  on  UDL,  please 
visit  the  following  Web  sites: 

•  Center  for  Applied  Special 
Technology's  (CAST)  http:// 
www.cast.org/udl/ 

•  Universal  Design  for  Learning  from 
ERIC/OSEP:  http://www.cec.sped.org/ 
osep/ud-sec3.html 

•  A  Curriculum  Every  Student  Can 
Use:  Design  Principles  for  Student 
Access  at:  http://www.cec.sped.org/ 
osep/udesign.html 

Target  Area 

A  project  funded  under  this  target 
area  must — 

(a)  Describe  and  define  access  to  the 
general  education  curriculum  for 
students  with  significant  cognitive 
disabilities,  including  student 
participation,  student  progress,  and 
location  of  service; 

(b)  Analyze  and  address  how  to  meet 
the  barriers  and  challenges  related  to 
professional  development,  the  general 
education  curriculmn,  and  LRE  issues, 
such  as  the  challenges  identified  in  the 
background  section  for  this  target  area; 

(c)  Create  partnerships  that  include 
both  an  SEA  and  an  LEA  to  design, 
implement,  evaluate,  and  disseminate 
high  quality  access  to  the  general 
education  curriculum  in  inclusive 
school  environments;  and 

(d)  Employ  these  six  key  features  in 
designing,  implementing,  evaluating, 
and  disseminating  access; 

•  Family,  community  and  school 
partnerships. 

•  Performance  standards  for  students. 

•  Curricula  and  established 
accountability  systems  that  are  aligned 
with  State  initiatives. 

•  School  accountability  for  all 
students. 

•  Ongoing  professional  development 
systems. 
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•  Universal  design  for  learning:  and 
(e)  Increase  our  understanding  of 
access  to  the  general  education 
ciuriculum  for  students  with  significant 
cognitive  disabilities  by  (1)  investigating 
what  access  to  the  general  education 
curriculum  entails,  and  how  to  provide 
it  in  the  LRE,  and  (2)  documenting 
student  results  using  quantitative  and 
qualitative  data. 

Target  Area  (2) — Instructional 
Interventions  and  Results  for  Children 
With  Disabilities 

Background 

The  President's  No  Child  Left  Behind 
(NCLB)  initiative  is  based  on  four 
principles:  accountability  for  results, 
use  of  scientifically  based  methods, 
expansion  of  local  flexibility,  and 
empowerment  of  parents  and  students. 
Successful  implementation  of  IDEA 
requires  the  consistent  application  of 
these  principles. 

With  over  70  percent  of  children  with 
disabilities  spending  over  40  percent  of 
their  school  day  in  regular  classrooms 
(U.S.  Department  of  Education,  2000), 
both  regular  and  special  education 
teachers  need  relevant  and  accessible 
information  about  how  students  with 
disabilities  learn  curriculiun  and  learn 
about  accommodations,  supports,  and 
resources. 

Research  is  needed  to  describe,  test, 
and  validate  instructional  practices  that 
have  the  potential  for  generating 
positive  results  for  children  with 
disabilities  as  they  strive  to  meet  State 
and  local  standards  and  performance 
goals  set  for  all  students,  especially  in 
high  schools. 

Core  courses  such  as  Algebra  I, 
foreign  languages,  and  science  are 
considered  "gateway  courses,"  which 
are  critical  to  students  who  plan  to  earn 
a  high  school  diploma  and  pursue 
transition  goals  that  include 
postsecondary  education.  A  better 
understanding  of  pedagogy,  the  use  of 
universal  design,  and  the  learning  needs 
of  students  with  disabilities  in  certain 
core  coiu-ses:  (1)  Would  increase  the  rate 
of  students  with  disabilities  who 
graduate  with  a  high  school  diploma; 
and  (2)  would  improve  the  learning 
opportunities  for  all  students  who  have 
special  learning  needs. 

Target  Area 

A  project  supported  under  this  target 
area  must  investigate  issues  retated  to 
providing  instruction  in  the  general 
education  curriculum  for  children  with 
disabilities  in  high  school  level  courses 
(those  earning  Carnegie  Units  toward 
high  school  graduation  with  a  diploma) 
in  Algebra  I,  foreign  language,  or 


science.  These  issues  must  include,  but 
are  not  limited  to,  the  following: 

(a)  The  relationship  of  universally 
designed  instruction  and  curriculum  to 
results  for  students  with  disabilities  in 
Algebra  I,  foreign  language,  or  science, 
including  measures  linked  to  passing 
high  school  exams  and  obtaining  a 
diploma. 

(b)  Contextual  variables  that  influence 
access  to  the  general  education 
ciuriculum  for  students  with 
disabilities,  including,  for  example, 
classroom  design;  the  relative  roles  of 
regular  educators  and  special  educators; 
groupings  or  management  strategies, 
ciuricular  design,  delivery,  or  materials; 
and  family  and  staff  interaction. 

(c)  Universally  designed  instructional 
and  curricular  approaches  that  ensure 
that  students  with  disabilities  have 
access  to  the  general  education 
curriculiun  in  these  core  courses. 

Target  Area  (3) — Pre-Literacy  and  Early 
Literacy  for  Infants,  Toddlers,  and  Other 
Young  Children  with  Visual 
Impairments  Including  Blindness 

Background 

Current  research  documents  the  link 
between  the  development  of  pre-literacy 
and  early  literacy  skills  for  infants, 
toddlers,  and  other  young  children  and 
subsequent  reading  and  academic 
success.  The  development  of  pre- 
literacy  and  early  literacy  skills  for 
young  children  with  visual 
impairments,  including  blindness,  poses 
additional  challenges  for  families  and 
professionals. 

Target  Area 

A  project  funded  under  this  target 
area  must  investigate  issues  and 
promising  practices  in  the  development 
of  pre-literacy  and  early  literacy  skills 
for  young  children  with  visual 
impairments.  The  project  must  address 
ages  birth  to  3,  3  through  6  years,  or  the 
full  age  range  of  birth  through  6  years. 
The  project  must  address,  but  is  not 
limited  to,  the  following  issues: 

(1)  Assessment  of  the  needs  of  young 
children  with  visual  impairments  as 
those  needs  relate  to  the  development  of 
pre-literacy  and  early  literacy  skills. 

(2)  Use  of  new  or  innovative 
intervention  strategies  to  promote  pre- 
literacy  and  early  literacy  skills  for  all 
young  children,  including  those  who 
have  visual  impairments. 

(3)  Integration  of  intervention 
strategies  in  communication  and  other 
developmental  domains  with  pre- 
literacy  and  early  literacy  intervention 
methods  for  infants,  toddlers,  and 
preschoolers  with  visual  impairments. 

(4)  For  the  development  of  pre- 
literacy  and  early  literacy  skills,  access 


to  and  use  of  new  and  developing 
technologies  with  young  children  with 
visual  impairments. 

Focus  B — Accountability  and  Refonn 

Target  Area  (1} — Universal  Design  of 
Assessments 

Background 

This  target  area  supports  research  on 
universal  design  of  assessments  for  use 
with  students  with  disabilities.  The 
term  "universally  designed 
assessments"  refers  to  large-scale 
assessments  that  are  designed  to  be 
accessible  and  valid  for  the  widest 
possible  range  of  students.  Federal  laws 
call  for  the  participation  of  students 
with  disabilities  in  State  and 
districtwide  assessments,  with 
accommodations  and  alternate 
assessments  provided  as  needed. 
Universal  design  of  assessments  will  not 
eliminate  the  need  for  accommodations 
.  or  alternate  assessments.  However,  it 
will  expand  the  range  of  students  who 
can  participate  in  general  assessments, 
reduce  the  need  for  accommodations, 
and  minimize  problems  of 
comparability  and  validity  of  stores  if 
accommodations  are  used. 

Universal  design  has  implications  for 
all  phases  of  test  development, 
including  definition  of  constructs, 
formulation  of  test  specifications, 
development  of  items,  test  tryouts  and 
analysis,  test  revision,  and  item  bias 
review. 

Information  on  universal  design  of 
assessments  is  available  on  the  Web  site 
of  the  National  Center  on  Educational 
Outcomes:  http://www.coled.umn.edu/ 
nceo/ 

Target  Areas 

A  project  funded  under  this  target 
area  must  conduct  research  on  one  or 
both  of  the  following: 

(1)  Development  and  testing  of 
techniques  for  universal  design  of 
assessments  as  applied  to  students  with 
disabilities. 

(2)  Demonstration  of  the  impact  of 
universal  design  of  assessments  on  the 
participation  and  performance  of 
students  with  disabilities  and  on  the 
validity  of  their  scores. 

Target  Area  (2) — Charter  Schools  and 
Students  With  Disabilities 

Background 

This  target  area  supports  research 
specific  to  students  with  disabilities  in 
charter  schools.  A  study  of  data 
collected  in  1997  and  1998  indicates 
that  students  with  disabilities  are  served 
in  charter  schools,  but  the  types  of 
disabilities  and  the  services  provided 
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vary  considerably  by  specific  school  and 
curricular  focus.  The  study  is  available 
at  the  following  Web  site:  http:// 
pww.  uscharterschools.  org/pub/ 
iscs docs/fr/sped    natl studv.htm 

National  surveys^  charter  schools 
supported  by  the  U.S.  Department  of 
Education  and  an  evaluation  of  the  U.S. 
Public  Charter  Schools  Programs 
indicate  that  (1)  students  with 
disabilities  are  well  represented  in 
charter  schools,  and  (2)  even  charter 
schools  not  specifically  designed  for 
students  with  special  needs  attract  a 
large  proportion  of  students  with 
disabilities.  These  surveys  and 
assessments  are  available  at  the 
following  Web  sites:  http://www.ed.gov/ 
pubs/chartep4thyear/  http:// 
www.ed.gov/offices/OUS/PES/ 
chartschools/index.html 

Additionally,  small  scale  research  by 
fhe  Department's  Office  of  Special 
Education  Programs  (OSEP)  and 
tecently  completed  by  the  National 
Association  of  State  Directors  of  Special 
Education  reinforces  the  important  role 
of  State  charter  school  policies  and  State 
special  education  policies  in  the  ability 
of  charter  schools  to  meet  their 
obligations  under  IDEA.  This  research  is 
available  at  the  following  Web  site: 
http://www.nasdse.prg/ 
project^search doc2.pdf 

Target  Area 

A  project  supported  under  this  target 
trea  must  investigate  one  or  more  of  the 
following  issues  related  to  charter 
fchools  and  students  with  disabilities: 
I   (1)  How  and  why  students  with 
disabilities  and  their  parents  choose 
charter  schools. 

(2)  How  and  why  charter  schools 
attract  students  with  disabilities  to  their 
Ichools. 

(3)  Policies  and  practices  used  by 
charter  schools  to  determine  the  initial 
imd  continued  eligibility  of  students  for 
$pecial  education  and  related  services. 

(4)(i)  The  relationship  among  State 
charter  school  legislation,  authorizing 
entities  and  procedures,  appeal 
procedures,  special  education  rules  or 
regulations,  and  other  State  level 
policies;  and  (ii)  how  these  policies 
^ect  the  access  to  special  education 
^d  related  services  and  delivery  of 
services  to  students  with  disabilities  in 
charter  schools. 

(5)  Differences  and  similarities 
between  newly  established  or  converted 
charter  schools  and  longer-established 
charter  schools  in  terms  of  access  and 
services  to  students  with  disabilities. 
r  (6)  The  role  of  special  education  and 
related  services  in  the  different  phases 
of  developing  and  operating  charter 
schools  (i.e.,  authorization,  start-up, 


oversight  and  supervision,  review  and 
renewal). 

Because  data  on  students  with 
disabilities  in  the  wide  variety  of  charter 
schools  is  needed,  we  encourage 
proposals  for  projects  that  combine  case 
study  and  survey  approaches. 

Target  Area  (3) " — Accountability, 
Reform,  and  Results  for  Children  With 
Disabilities 

Background 

IDEA  requires  a  strong  emphasis  on 
public  accountability  for  improved 
results  for  students  with  disabilities. 
Given  that  achievement  levels  and 
graduation  rates  of  students  with 
disabilities  in  high  schools  are  at  levels 
significantly  lower  than  for  their 
nondisabled  peers,  it  is  critical  that  we 
study  schoolwide  approaches  to  the 
effective  education  of  students  with 
disabilities  in  high  schools,  as  well  as 
those  effective  practices  designed  to 
meet  the  individual  needs  of  students 
with  disabilities. 

Target  Area 

A  project  funded  under  this  target 
area  must — 

(1)  Identify,  describe,  and  validate 
schoolwide  approaches  that  involve 
significant  collaboration,  such  as  those 
approaches  used  in  nationally 
recognized  high  schools  that 
consistently  support  and  produce  good 
results  for  students  v«rith  disabilities; 
and 

(b)  Address  the  follov«ring  issues: 

(1)  How  special  education  services  are 
delivered  in  high-performing  high 
schools. 

(2)  How  students  with  disabilities  are 
attaining  their  goals  in  the  general 
education  curriculum  in  high 
performing  high  schools. 

(3)  How  special  education  and  regular 
education  programs  have  coordinated 
the  educational  services  for  students 
with  disabilities. 

(4)  How  these  three  issues  and  other 
issues  are  related  to  positive  results  for 
students  with  disabilities. 

The  Assistant  Secretary  encourages 
applications  that  emphasize 
accountability  for  results,  expand  local 
flexibility,  and  increase  empowerment 
of  parents  and  students. 

Focus  (C) — Social  and  Emotional 
Development  and  Intervention 

Target  Area  (1) — Research  on  Early 
Childhood  Mental  Health 

Background 

The  elements  of  early  intervention 
practice  that  support  the  social  and 
emotional  development  of  young 


children  with  or  at  risk  of  disabilities, 
are  as  important  as  the  elements  that 
support  linguistic  and  cognitive 
development. 

Target  Area 

A  project  funded  under  this  target 
area  must — 

(a)  Conduct  research  to  document 
effective  practices  for  identifying  and 
addressing  the  affective  and  behavioral 
problems  of  young  children  with  or  at 
risk  of  disabilities. 

(b)  Focus  on  the  mental  health  of 
infants  and  toddlers  (0-2  years  old),  or 
preschoolers  (3-5  years  old)  or  both, 
who  are  receiving  services  under  the 
part  C  or  part  B  programs  of  IDEA. 

(c)  Describe  steps  the  applicant  will 
take  to  ensure  that  it  will  disseminate 
findings  from  its  research  to  research 
and  training  centers  (RTCs)  funded  by 
the  Office  of  Special  Education  and 
Rehabilitative  Services.  These  centers 
include  the  two  children's  mental 
health  rehabilitative  research  and 
training  centers  (RRTCs)  funded  by  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  and 
the  RTCs  funded  by  OSEP  on  the 
"Development  of  Infants,  Toddlers,  and 
Preschoolers  with  or  At  Risk  of 
Disabilities"  and  "Evidence-Based 
Practice:  Young  Children  with 
Challenging  Behavior." 

Target  Area  (2)— Assessing  Self' 
Determination  Skills 

Backgroimd 

Self-determination  has  been  identified 
as  an  important  outcome  of  the 
educational  process  for  children  with 
disabilities.  Research  to  date  has  not 
addressed;  (1)  The  critical  components 
of  the  cultural  issues  involved  with 
providing  self-determination  skills  to 
children  with  disabilities  from 
culturally  and  linguistically  diverse 
backgrounds;  (2)  die  self-determination 
needs  of  children  in  elementary  schools; 
and  (3)  the  development  of  measures  for 
self-determination  skills. 

Target  Area 

A  project  funded  under  this  target 
area  must  pursue  research  that  focuses 
on  one  of  the  following  issues: 

(a)  Cultural  variables  that  influence 
the  development  and  implementation  of 
self-determination  skills  in  children 
with  disabilities,  including  children 
h'om  culturally  and  linguistically 
diverse  backgrounds.  These  may 
include  (1)  variables  that  promote  the 
development  of  effective  self- 
determination  skills;  and  (2)  the  role  of 
families  from  culturally  and 
linguistically  diverse  backgrounds. 
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(b)  The  development  of  benchmarks, 
policies,  and  procedures  to  monitor  and 
report  the  progress  of  students  in  self- 
determination  skills.  These  skills  may 
include,  for  example,  leadership, 
problem  solving,  goal  setting  and  self 
advocacy. 

(c)  The  identification  of:  (1) 
Developmentally  appropriate  self- 
determination  skills  for  young  children 
with  disabilities;  and  (2)  effective 
teaching  strategies  and  curricula 
directed  to  elementary-school-aged 
students.  These  teaching  strategies  and 
curricula  should  be  relevant  to  families, 
program  implementers,  and 
policymakers  at  the  community,  district, 
building,  and  classroom  levels.  The 
strategies  and  curricula  may  also 
include  information  on  how  to  promote 
the  importance  of  early  self- 
determination  for  the  later  success  of 
children  with  disabilities. 

Target  Area  (3) — Implementation  of 
Schoolwide  Positive  Behavior  Supports 
in  High  School 

Backgroimd 

Since  the  inclusion  of  the  term 
positive  behavior  support  in  the 
reauthorization  of  IDEA  in  1997,  much 
attention  has  been  directed  at 
implementing  schoolwide  systems  of 
positive  behavior  support.  The  concept 
has  come  to  mean  a  broad  range  of  . 
systemic  and  individualized  strategies 
for  achieving  important  social  and 
learning  outcomes  while  preventing 
challenging  behavior  of  all  students. 
This  systemic  emphasis  is  based  on  a 
three-tier  prevention  model  that 
provides:  primary  interventions — 
interventions  for  all  students;  secondary 
interventions — either  targeted 
interventions  or  interventions  for 
targeted  small  groups  of  children;  and  a 
third  level  of  interventions — very 
intensive,  individualized  interventions 
for  a  small  number  of  children. 

Throughout  the  past  four  years, 
schoolwide  positive  behavior  support 
models,  developed  with  OSEP  support, 
have  been  implemented  at  the  school, 
district,  and  State  levels  and  yielded 
positive  results  among  elementary  and 
middle  school  students.  Success  in  high 
schools  has  been  less  evident.  Thus, 
additional  research  is  needed  to 
determine  (1)  the  barriers  and 
challenges  of  implementing  schoolwide 
positive  behavior  support  in  high 
schools,  and  (2)  the  critical  components 
needed  to  duplicate  success  at  this 
level. 

Target  Area 

A  project  supported  under  this  target 
area  must  address  the  following: 


(a)  The  critical  features  that  make 
high  schools  different  from  middle 
schools. 

(b)  The  strategies  and  systemic 
components  needed  to  implement  the 
three-tier  schoolwide  approach  to 
positive  behavior  support  at  the  high 
school  level. 

(c)  The  critical  features  needed  to 
effectively  implement  each  of  the  three 
tiers. 

(d)  The  relationship  between 
schoolwide  positive  behavior  support 
and  academic  achievement. 

The  Secretary  encourages  projects  to 
address  (1)  the  types  and  patterns  of 
behavioral  problems  exhibited  in  high 
schools;  and  (2)  the  use  of  alternative 
settings  and  more  restrictive  placements 
in  high  schools  to  address  these 
problems. 

Absolute  Priority  2 — Model 
Demonstration  Projects  for  Children 
with  Disabilities  (84.3247) 

This  priority  supports  model 
demonstration  projects  that  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  for 
providing  early  intervention,  special 
education,  and  related  services.  These 
are  services  provided  to  children  with 
disabilities,  ages  birth  through  21. 

Projects  supported  under  this  priority 
are  expected  to  be  major  contributors  of 
models  or  components  of  models  for 
service  providers  and  for  outreach 
projects  funded  under  IDEA. 

Requirements  for  all  Model 
Demonstration  Projects 

(a)  A  model  demonstration  project 
funded  imder  this  priority  must — 

(1)  Use  exceedingly  rigorous 
quantitative  or  qualitative  evaluation 
methods  and  data; 

(2)  Evaluate  the  model  by  using 
multiple  measures  of  results  to 
determine  the  effectiveness  of  the  model 
and  its  components  or  strategies; 

(3)  Produce  detailed  procedures  and 
materials  to  enable  others  to  replicate 
the  model;  and 

(4)  Communicate  appropriately  with 
target  audiences  through  means  such  as 
special  education  technical  assistance 
providers  and  disseminators, 
professional  journals  and  other 
publications,  conference  presentations, 
or  a  Web  site. 

(b)  Federal  financial  participation  for 
a  project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  the  project  (see  section 
661(f)(2)(A)  of  IDEA). 

(c)  In  addition  to  the  annual  two-day 
Project  Directors*  meeting  in 
Washington,  DC  (as  specified  in 
paragraph  (c)  of  the  GENERAL 


REQUIREMENTS  section  of  this  notice), 
a  project  must  budget  for  another  annual 
meeting  in  Washington,  DC  to 
collaborate  with  the  Federal  project 
officer  and  the  other  projects  funded 
under  this  priority,  to  share  information, 
and  to  discuss  issues  related  to 
development  of  a  model,  evaluation, 
and  project  implementation. 

Maximum  Award  for  All  Model 
Demonstration  Projects:  We  will  reject 
any  application  that  proposes  a  budget 
exceeding  $180,000  (exclusive  of  any 
matching  funds)  for  a  single  budget 
period  of  12  months. 

Page  Limits  for  All  Model 
Demonstration  Projects:  The  maximum 
page  limit  for  this  priority  is  50  double- 
spaced  pages.  Standards  for  the 
maximum  page  limit  are  described  after 
the  GENERAL  REQUIREMENTS  section 
of  this  notice. 

Under  this  absolute  priority,  we  will 
fund  projects  in  the  following  focus 
areas  only: 

Focus  Area  1 — Model  Demonstration 
Projects  To  Support  Quality 
Educational  and  Transition  and 
Aftercare  Programs  in  the  Justice 
System  for  Youth  with  Disabilities 

Background 

This  focus  area  supports  model 
projects  that  demonstrate  new  or 
innovative  models  for  youth  in  the 
justice  system. 

Ensuring  that  youth  acquire 
educational  skills  is  one  of  the  most 
effective  approaches  to  reducing 
recidivism.  Yet.  students  in  jails, 
detention  centers,  and  short-term 
facilities  receive  considerably  poorer 
instruction  and  less  time  in  instruction. 

Transition  and  aftercare  services  are 
the  most  neglected  components  in 
dealing  with  this  group  of  children.  The 
primary  problem  stems  from  the  lack  of 
communication  between  multiple 
service  agencies  and  an  overall  lack  of 
community  support  for  delinquent 
youths.  This  critical  transition  should 
involve  a  seamless  system  of  care, 
identifying  the  needs  and  services  to  be 
provided  by  multiple  agencies  if  needed 
to  ensiue  successful  reintegration  and 
after  care  support. 

Focus  Area 

A  model  funded  under  this  focus  area 
must  address  a  comprehensive 
coordinated  system  to  facilitate  the 
successful  reintegration  of  youth  from  a 
facility  back  into  his  or  her  home 
school. 

A  model  must  address  one  of  the 
following:  (1)  The  provision  of  quality 
special  education  services  within 
facilities;  or  (2)  the  provision  of  quality 
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transition  and  aftercare  services  to 
support  the  reintegration  of  youth  with 
disabilities  into  their  home  schools  and 
communities. 

A  model  addressing  the  provision  of 
special  education  services  must  address, 
but  is  not  limited  to,  one  or  more  of  the 
following: 

(a)  The  requirements  of  IDEA  as  they 
apply  to  youth  in  facilities,  including: 
least  restrictive  environment,  access  to 
the  general  education  curriculum,  and 
implementation  of  Individualized 
Education  Programs  (lEPs). 

(b)  Inunediate  screening  of  each 
youth's  present  levels  of  performance 
and  services  needed  while  in  the 
facility. 

(c)  Efficient  transfer  of  lEP  records. 

(d)  Coordination  with  each  youth's 
home  school  on  the  current  lEP  and 
processes  for  ensuring  the  transfer  to  the 
home  school  of  credit,  and  acceptance 
of  work  completed  by  the  youth  within 
the  facility. 

(e)  An  identification  process,  if 
needed,  for  a  youth  with  disabilities 
who  has  previously  not  been  identified 
before  entering  the  facility. 

(f)  Provision  of  needed  remediation 
and  instruction  in  basic  skills  that  has 
been  shown  to  be  effective  by 
scientifically  based  research,  especially 
in  reading. 

.  A  model  addressing  transition  and 
aftercare  must  address,  but  is  not 
limited  to,  one  or  more  of  the  following: 

(a)  The  requirements  of  IDEA  as  they 
apply  to  youth  in  facilities,  including: 
least  restrictive  environment,  access  to 
the  general  education  curriculum,  and 
implementation  of  lEPs. 

(b)  Efficient  transfer  of  each  youth's 
lEP  records  and  educational 
performance  and  progress  while  the 
youth  is  in  in  the  facility. 

(c)  Coordination  with  each  youth's 
home  school  on  the  current  lEP  and 
processes  for  ensuring  the  transfer  to  the 
home  school  for  credit,  and  acceptance 
of  work  completed  by  the  youth  within 
the  facility. 

(d)  Mentoring  programs  and 
supportive  transition  networks  to  ensure 
the  successful  reintegration  of  the  youth 
into  the  home  school  and  commimity. 

(e)  Parental  involvement. 

OSEP  intends  to  fund  an  equal 
nimfiber  of  models  in  (1)  the  provision 
of  special  education  services  and  (2)  the 
provision  of  transition  and  aftercare. 


Focus  Area  2 — Strengthening  Childcare 
Infrastructures  for  Infants,  Toddlers, 
and  Preschoolers  With  Disabilities 
From  Underserved  Families  and 
Conmiunities 

Background 

This  focus  area  supports  projects  that 
demonstrate  new  or  iimovative 
childcare  models  that  address  the 
developmental  needs  of  infants, 
toddlers,  and  preschoolers  with 
disabilities  from  underserved  families 
and  communities. 

Focus  Area 

A  project  funded  under  this  focus 
must — 

(a)  Identify  and  support  children  with 
disabilities  from  underserved  families 
and  communities. 

(b)  Address  the  special  and 
individualized  intervention  needs  of 
young  children  without  removing  the 
children  from  inclusive  settings  and 
typical  experiences. 

(c)  In  identifying  and  addressing 
challenges  that  contribute  to  the  uneven 
provision  of  services,  incorporate 
multiple  formal  and  informal  service 
delivery  systems  that  have  evolved  in  a 
community  over  the  years. 

(d)  Address,  imder  this  focus  area, 
one  or  more  of  the  following  issues: 

(1)  The  lack  of  available  mental  health 
services  for  children  imder  age  6. 

(2)  Adverse  home  or  commimity 
conditions. 

(3)  Cultural  differences  between 
service  providers  and  families. 

(4)  Differences  between  what 
childcare  programs  offer  and  what 
families  of  young  children  with 
disabilities  or  at-risk  for  disabilities 
need  or  want. 

(5)  Children  Uving  with  mentally  ill 
family  members. 

(6)  Children  with  complex  medical 
conditions. 

(7)  Children  in  families  dealing  with 
poverty,  substance  abuse,  or  violence; 

(e)  Measure  the  effectiveness  of 
models  with  regard  to  children's 
development  by  assessing  multiple 
influences  longitudinally  in  reporting 
on  the  impact  of  the  variables  of 
community,  family,  and  individual 
intervention  on  child  development. 
Measures  of  a  child's  competence  must 
include  observation  of  a  child's 
underlying  functioning  over  time  with 
regard  to  the  interventions  the  child  has 
received. 

(f)  Examine  whether  the  proposed 
interventions  were  implemented  as 
planned,  whether  the  participants  for 
whom  the  program  is  designed  actually 
participated,  and  how  much  the 
program  costs. 


A  project  funded  under  this  focus  area 
must  schedule  (1)  one  trip  annually  to 
Washington,  DC  (as  specified  in 
paragraph  (c)  of  the  GENERAL 
REQUIREMENTS  section  of  this  notice). 
(2)  one  trip  annually  to  Wa^ington.  DC 
(as  specified  in  the  Requirements  for  All 
Demonstration  Projects  section  of  this 
priority),  and  (3)  an  additional  meeting, 
to  take  place  at  the  beginning  of  year 
one,  to  identify  collaborations  across 
projects  under  this  focus  area  that  can 
result  in  increased  sample  sizes  and 
planned  variations  of  critical  variables, 
interventions,  and  outcomes. 

Focus  Area  3 — Agency  Participation  in 
Transition 

Background 

This  focus  area  supports  model 
projects  that  demonstrate  (1)  new  or  • 
improved  approaches  to  participation  in 
transition  by  multiple  systems  and  (2) 
successful  interagency  collaboration  in 
planning  transition  from  school  to  work, 
postsecondary  education,  or  other  post- 
school  activities. 

Focus  Area 

A  project  funded  under  this  focus  area 
must — 

(a)  Involve  collaboration  between 
multiple  systems,  such  as  education; 
vocational  rehabilitation;  workforce 
development;  employer  organizations: 
community  networks;  health,  youth, 
and  adult  service  agencies;  and  other 
relevant  agencies; 

(b)  Improve  transitions  among  the 
types  of  systems  referred  to  in  paragraph 
(a)  and  eliminate  service  disruptions, 
including  waiting  lists  for  students 
exiting  school;  and 

(c)  Include  student  lEPs  that  are  based 
on  each  student's  interests,  preferences, 
and  needs  and  include,  as  appropriate, 

a  statement  of  interagency 
responsibilities  and  any  needed 
linkages.  The  linkages  must  include,  as 
appropriate,  postschool  environments 
such  as  postsecondary  schools, 
employment,  adult-service  programs, 
and  local  One-Stop  Career  Centers 
created  under  the  Workforce  Investment 
Act. 

(d)  Schedule  (1)  one  trip  annually  to 
Washington,  DC  (as  specified  in 
paragraph  (c)  of  the  GENERAL 
REQUIREMENTS  section  of  this  notice). 
(2)  one  trip  annually  to  Washington,  DC 
(as  specified  in  the  Requirements  for  All 
Demonstration  Projects  section  of  this 
priority),  and  (3)  an  additional  meeting 
to  take  place  by  the  end  of  the  first 
month  of  the  project. 
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Focus  Area  (4) — Assessments  and 
Accountability 

Background 

This  focus  area  supports  State 
educational  agencies  (SEAs)  and  local 
education  agencies  (LEAs)  (in  consortia 
with  SEAs)  in  developing  and 
evaluating  new  or  improved  models  for 
the  meaningful  and  effective 
participation  of  students  with 
disabilities  in  large-scale  assessments 
and  accoimtability  systems. 

Focus  Area 

A  project  funded  imder  this  focus  area 
must  develop  and  evaluate  a  model  that 
includes  all  students  with  disabilities — 
those  who  participate  in  general  large- 
scale  assessments  (with  and  without 
accommodations)  and  those  who 
participate  in  alternative  assessments. 

A  project  funded  under  this  focus  area 
must  also  develop  and  evaluate  a  model 
with  the  following  characteristics: 

(a)  The  model  must  fully  include 
students  with  disabilities,  and  those 
students  must  have  the  same  impact  as 
other  students  in  State  and  local 
systems  of  educational  accountability. 

(b)  Public  reports  on  assessments  and 
accountability  must  fully  and  clearly 
present  data  on  the  participation  and 
performance  of  students  with 
disabilities,  aggregated  with  the  data  of 
all  other  students  and  disaggregated  for 
students  with  disabilities. 

(c)  In  its  decisions  regarding 
corrective  actions,  resource  allocation. 


improvement  plans,  and  similar 
processes,  the  SEA  or  LEA  must  give 
assessment  data  of  students  with 
disabilities  consideration  equal  to  the 
consideration  it  gives  data  of  all  other 
students. 

(d)  An  SEA  or  LEA  must  provide  lEP 
teams  with  training  and  support  in 
making  decisions  about  how  students 
with  disabilities  will  participate  in 
assessments. 

(e)  The  model  must  provide  for 
ongoing  evaluation  to  determine  if 
imdesired  patterns  of  participation  or 
imdesired  consequences  are  occurring. 
This  evaluation  may  include,  but  is  not 
limited  to:  determining  that  all  students 
with  disabilities  are,  in  fact, 
participating  in  assessments,  reports 
and  accountability;  tracking  the  use  of 
"nonallowed"  accommodations  that 
limit  how  performance  data  can  be 
used;  studying  the  characteristics  of 
students  who  participate  in  alternate 
assessments;  and  analyzing  retention 
and  drop-out  rates  to  detect  undesired 
trends. 

(f)  The  model  must  provide  for 
continued  improvement  of  the 
assessment  and  accountability  system 
over  time  by  means  of  monitoring, 
evaluation,  systematic  training, 
dissemination,  and  similar  processes. 

For  Applications  i^ontact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  Maryland  20794-1398. 
Telephone  (toll  five):  l-877-4ED-Pubs 
(1-877-433-7827).  FAX:  301-470-1244. 


If  you  use  a  telecommimications  device 
for  the  deaf  (TDD)  you  may  call  (toll 
free)  1-877-576-7734. 

You  may  also  contact  Ed  Pubs  via  its 
Web  site  http://www.ed.gov/pubs/ 
edpubs.html 

Or  you  may  contact  Ed  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov 

If  you  request  an  application  from  ED 
Pubs,  be  siu-e  to  identify  the  competition 
by  tRe  appropriate  CFDA  niunber. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  260- 
9182. 

If  you  use  a  TDD  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Department  as  listed  above. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 


INDIVIDUALS  WITH  DISABILITIES  EDUCATION  ACT 

[APPLICATION  NOTICE  FOR  FISCAL  YEAR  2002] 


CFDA  No.  and 
name 


84.324D    Di- 
rected Re- 
search 
Projects. 
Broad 
Focus 
Area  A— 
Access 
to  Learn- 
ing. 
Broad 
Focus 
Area  B— 
Account- 
ability 
and  Re- 
form. 
Broad 
Focus 
AraaC— 
Social 
arKl 
Emo- 
tional. 


Applications 
available 


06/19/02 


Application 
deadline  date 


07/22/02 


Estimated 
range  of 
awards 


$152,000- 
180.000 


Estimated  av- 
erage size  of 
awards 


$179,000 


Maximum 

award  (per 

year)* 


$180,000 


Project  period 


Up  to  36 


Estimated 

number  of 

awards 


10 


Page 

limit" 


50 
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INDIVIDUALS  WITH  DISABILITIES  EDUCATION  ACT— Continued 

[APPLICATION  NOTICE  FOR  FISCAL  YEAR  2002] 


tFDA  No.  and 
name 


Applications 
available 


Application 
deadline  date 


Estimated 
range  of 
awards 


Estimated  av- 
erage size  of 
awards 


Maximum 

award  (per 

year)' 


Project  period 


Estimated 

number  of 

awards 


Page 
limit  •• 


[)evelopment 
and  Interven- 
tion. 

$4.324T 
Model  Dem- 
onstration 
Projects  for 
Children  with 
Disabilities. 

Focus  Area  1— 
Model  Dem- 
onstration 
Projects  to 
Support 
Quality  Edu- 
cational and 
Transition 
and  Aftercare 
Programs  in 
the  Justice 
System  for 
Youth  with 
Disabilities. 

Ifocus  Area  2 — 
Strength- 
ening 

Childcare  In- 
frastructures 
for  Infants, 
Toddlers, 
and  Pre- 
schoolers 
with  Disabil- 
ities from  Un- 
derserved 
Families  and 
Communities. 

Pocus  Area  3 — 
Agency  Par- 
ticipation in 

I  Transition. 

Ftocus  Area  4 — 
Assessments 
and  Account- 
ability. 


06/19/02 


07/22/02 


115,000- 
180.000 


150,000 


$180,000 


Up  to  48  mos. 


50 


•Consistent  with  EDGAR  (34  CFR  75.104(b)),  we  will  reject  any  application  that  proposes  a  project  funding  level  for  any  year  that  exceeds  the 
Aated  maximum  award  amount  for  that  year. 

"Applicants  must  limit  the  Application  Narrative,  Part  III  of  the  Application,  to  the  page  limits  noted  above.  Please  refer  to  the  "Page  Limit"  re- 
quirements and  the  page  limit  standards  described  in  the  "General  Requirements"  section  included  under  each  priority  description.  We  will  reject 
and  will  not  consider  an  application  that  does  not  adhere  to  this  requirement. 


Note:  The  Department  of  Education  is  not 
t  lound  by  any  estimates  in  this  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docxmient  Format  (PDF)  on  the  internet 
at  the  following  site:  iwvw.ed.gov/ 
legislation/FedRegister 


To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 


of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/naTa/ 
index.html 

Program  Authority:  20  U.S.C.  1405.  1461, 
1472,  1474,  and  1487. 

Dated:  lune  13.  2002. 
Andrew  I.  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  02-15^95  Filed  6-18-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0043;  FRL-6835-2] 

Pesticide  Tolerance  Nomenclature 
Changes;  Technical  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Final  rule;  technical 
amendment. 

SUMMARY:  This  document  makes  minor 
revisions  to  the  terminology  of  certain 
commodity  terms  listed  imder  40  CFR 
part  180,  subpart  C.  EPA  is  taking  this 
action  to  establish  a  uniform  listing  of 
the  commodity  terms. 

DATES:  This  document  is  effective  June 
19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505C],  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9368;  and  e-mail 
address:  jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
tles 

Industiy 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATK)N 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docmnents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  dociunent, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Enviroimiental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmlj  80/Title_40/40cfrl  80_p0.html. 
a  beta  site  currently  under  development. 
To  access  an  electronic  copy  of  the 
commodity  data  base  entitled  Food  and 
Feed  Commodity  Vocabulary  go  to: 
http://www.epa.gov/pesticides/ 
foodfeed/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0043.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwry.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background 

A.  What  Does  this  Technical 
Amendment  Do? 

EPA's  Office  of  Pesticide  Programs 
(OPP)  has  developed  a  commodity 
vocabulary  data  base  entitled  Food  and 
Feed  Commodity  Vocabulary.  The  data 
base  was  developed  to  consolidate  all 
the  major  OPP  commodity  vocabularies 
into  one  standardized  vocabulary.  As  a 
result,  all  futiu-e  pesticide  tolerances 
issued  under  40  CFR  part  180  will  use 


the  "preferred  commodity  term"  as 
listed  in  the  aforementioned  data  base. 
This  final  rule  is  the  first  in  a  series  of 
doctmients  revising  the  terminology  of 
commodity  terms  listed  under  40  CFR 
part  180.  This  revision  process  will 
establish  a  uniform  presentation  of 
existing  commodity  terms  under  40  CFR 
part  180.  In  this  rule,  EPA  is  making  the 
following  format  changes  to  the 
terminology  of  commodity  terms  in  40 
CFR  part  180  to  the  extent  the 
terminology  is  not  already  in  this 
format: 

1.  The  first  letter  of  the  commodity 
term  is  capitalized.  All  other  letters, 
including  the  first  letter  of  proper 
names,  are  changed  to  lower  case. 

2.  Commodity  terms  are  listed  in  the 
singular  although  there  are  the 
following  exceptions:  including  the 
terms  "leaves",  "roots",  "tops", 
"greens",  "hulls",  "vines",  "fractions", 
"shoots",  and  "byproducts". 

3.  Hyphens  are  removed  from 
commodity  terms.  Example  -  "Cattle, 
meat  by-products"  is  revised  to  read 
"Cattle,  meat  byproducts". 

4.  Commodity  terms  are  amended  so 
that  generic  terms,  such  as  "com", 
"pea",  "cattle",  precede  modifying 
terms,  such  as  "field",  "dry", 
"summer".  Examples  -  "Com,  field"; 
"Pea,  dry";  and  "Squash,  siunmer",  not 
"field  com",  "dry  pea",  or  "Siunmer 
squash". 

5.  Abbreviated  terms  are  replaced 
with  the  appropriate  commodity  terms. 
Examples  -  "Hog  MBYP"  is  replaced 
with  "hog,  meat  byproducts".  K+CWHR 
is  replaced  with  "kemal  plus  cob  with 
husks  removed". 

6.  Parenthesis  are  replaced  with 
commas.  Example  -  "Cattle  meat 
byproducts  (except  kidney)"  is  replaced 
with  "Cattle,  meat  byproducts,  except 
kidney". 

7.  Combined  commodity  entries  are 
listed  separately.  Examples  -  "Goat, 
kidney  and  liver"  is  revised  to  read  as 
follows:  "Goat,  kidney",  and  "Goat, 
liver". 

"Fat  of  cattle,  goat,  horse  and  sheep" 
is  revised  to  read  as  follows:  "Cattle, 
fat",  "Goat,  fat",  "Horse,  fat;",  "Sheep, 
fat" 

8.  Crop  group  terms  are  revised  to 
standardize  with  the  "Food  and  Feed 
Vocabulary".  Examples: 

i.  "StonefiTiit  group"  is  revised  to  read 
"Fruit,  stone,  group". 

ii.  "Cucurbit  Vegetables  Crop  Group" 
is  revised  to  read  "Vegetable,  cuciu-bit, 
group". 

iii.  "Brassica  (cole)  leafy  vegetables" 
is  revised  to  read  "Vegetable,  brassica 
leafy,  group". 
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B.  Why  is  this  Technical  Amendment 
Issued  as  a  Final  Rule? 

Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  technical 
amendment  final  without  prior  proposal 
and  opportunity  for  conunent,  because 
today's  action  revises  commodity  terms 
listed  under  40  CFR  part  180,  subpart  C, 
in  a  manner  that  clearly  will  have  no 
impact  on  the  meaning  of  the  tolerance 
regulations.  For  example,  today's  action 
revises  commodity  terms  so  that  most 
are  in  singular  (e.g.,  "peach")  instead  of 
the  plural  (e.g.,  "peaches").  A  complete 
description  of  the  types  of  changes  that 
are  being  made  has  been  provided 
above.  0>A  has  determined  that  there  is 
no  need  to  public  comment  on  such 
ministerial  changes  and  thus  that  there 
is  good  cause  under  5  U.S.C.  553(b)(B) 
for  dispensing  with  public  comment. 
While  EPA  believes  that  it  has  correctly 
identified  all  instances  where  these 
above-listed  revisions  need  to  be  made, 
the  Agency  would  appreciate  readers 
notifying  EPA  of  discrepancies, 
omissions,  or  technical  problems  by 
j  submitting  them  to  the  address  or  e-mail 
i  under  FOR  FURTHER  INFORMATION 
:  CONTACT.  These  will  be  corrected  in  a 
future  rule. 

m.  Regulatory  Assessment 
Requirements 

This  final  rule  implements  technical 
amendments  to  the  Code  of  Federal 
Regulations  which  have  no  substantive 
impact  on  the  underlying  regulations, 
and  it  does  not  otherwise  iitfpose  or 
amend  any  requirements.  As  such,  the 
Office  of  Management  and  Budget 
(OMB)  has  determined  that  a  technical 
amendment  is  not  a  "significant 
regidatory  action"  subject  to  review  by 
OMB  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993).. 
Because  this  rule  has  been  exempted 
from  review  imder  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  mle  is  not  subject  to  Executive 
Order  13211,  entitled  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  mle  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 


U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (PubUc 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Febmary  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since  the 
action  does  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  action  does 
not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  die  preemption  provisions  of  FFDCA 
section  408(n)(4).  For  these  same 
reasons,  the  Agency  has  determined  that 
this  rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  tribal  officials  in  the 


development  of  regulatory  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 

Xlations  that  have  "substantial  direct 
:ts  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
mle  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
llius.  Executive  Order  13175  does  not 
apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  mle  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
mle  in  the  Federal  Register.  This  final 
mle  is  not  a  "major  mle"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  11,  2002. 
Marcia  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 


Subpart  C— (Amended] 

2.  In  the  following  table,  change  the 
term  exactly  as  it  appears  in  the 
"Existing  Term"  column  to  read  like  the 
term  in  the  "New  Term"  colunm 
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wherever  it  may  appear  in  subpart  C. 
and  realphabetize  the  new  term  where 
appropriate: 


Existing  Term 


Citrus  fruit 


Existing  Term 

New  Term 

Alfalfa  (forage) 

Alfalfa,  forage 

Alfalfa  hay 

Alfalfa,  hay 

Alfalfa  (hay) 

Alfalfa,  hay 

Almond  hull 

Almond,  hulls 

Almond  hulls 

Almond,  hulls 

Almonds  hulls 

Almond,  hulls 

Almonds 

Almond 

Apples 

Apple 

Apple  pomace,  wet 

Apple,  wet  pomace 

Apple,  pomace, 
wet 

Apple,  wet  pomace 

Apple  pomace 
(wet) 

Apple,  wet  pomace 

Apricots  (dried) 

Apricot,  dried 

Apricots 

Apricot 

Artichokes 

Artichoke 

Avocados 

Avocado 

Bamboo  shoots 

Bamboo,  shoots 

Banana  (Pulp) 

Banana,  pulp 

Bariey  (straw) 

Bariey,  straw 

Bariey.  pearied 

Bariey,  pearied 
barley 

Bananas 

Banana 

Beans 

Bean 

Beets 

Beet 

Blackberries 

Blackberry 

Bluebenies 

Blueberry 

Boysenberries 

Boysenberry 

Brazil  nut 

Nut,  brazil 

Bulb  vegetables 

Vegetable,  bulb, 
group 

Buttemuts 

Buttemut 

(CA  only) 

,CAonly 

Canola  meal 

Canola,  meal 

Canda  seed 

Canola,  seed 

Cantaloupes 

Cantaloupe 

Cereal  grains 

Grain,  cereal 

Citrus  citron 

Citron,  dtois 

Citrus  molasses 


Citrus  oil 


Clover  (forage) 


Clover  hay 


Clover  (hay) 


Clover,  hay.  for 
seed 


cottonseed,  hulls 


Cottonseed  hulls 


Cottonseed 
soapstock 


Cottonseed  meal 


Cottonseed,  meal 


Cottonseed  meals 


Cottonseed,  meals 


Cottonseed,  refined 
oil 


Cranberries 


Cucumbers 


Cun'ants 


Dewt)erries 


Eggs 


Eggplants 


(exc.  kidney  and 
liver) 


(exc.  kkJney,  liver) 


(exc.  kklney) 


(exc  kidney,  liver) 


(except  kidney, 
liver) 


(except  kidney  and 
liver) 


except  kidney  and 
liver 


;  except  kidney  and 
liver 


(except  kidney) 


except  kidney 


(except  liver) 


New  Term 


Fruit,  citrus 


Citrus,  molasses 


Citrus,  oil 


Clover,  forage 


Gover,  hay 


Ck)ver,  hay 


Clover,  hay,  grown 
for  seed 


Cotton,  hulls 


Cotton,  hulls 


Cotton,  seed, 
soapstock 


Cotton,  meal 


Cotton,  meal 


Cotton,  meal 


Cotton,  meal 


Cotton,  refined  oil 


Cranberry 


Cucumber 


Currant 


Dewberry 


Egg 


Eggplant 


,  except  kidney 
and  liver 


,  except  kidney 
and  liver 


,  except  kidney 


,  except  kidney 
and  liver 


,  except  kidney 
and  liver 


,  except  kidney 
and  liver 


,  except  kidney 
and  liver 


,  except  kidney 
and  liver 


,  except  kidney 


,  except  kidney 


,  except  liver 


Existing  Term 

New  Term 

except  liver 

,  except  liver 

(exc.  liver) 

,  except  liver 

(except  liver  and 
kidney) 

,  except  kidney 
and  liver 

Field  com,  forage 

Com,  field,  forage 

Reld  com,  grain 

Com,  field,  grain 

Reld  com,  stover 

Com,  field,  stover 

Field,  com,  forage 

Com,  field,  forage 

Field,  com,  grain 

Com,  field,  grain 

Forage  grasses 

Grass,  forage 

Forage  legumes 

Legume,  forage 

Fmiting  vegetables 

Vegetable,  fruiting 

Rax  straw 

Flax,  straw 

(fresh) 

,  fresh 

(fresh  pmne) 

,  prune,  fresh 

(fresh,  prunes) 

prune,  fresh 

Fnjits   ' 

Fmit 

Goats 

Goat 

Grapes 

Grape 

Grasses 

Grass 

Grain  crop 

Grain,  crop 

Grain  ci-ops 

Grain,  crop 

Grain,  crops 

Grain,  crop 

Gooseberries 

Gooseberry 

Grape  juice 

Grape,  juice 

Grape,  raisins 

Grape,  raisin 

Grapefruits 

Grapefruit 

Guavas 

Guava 

Htokory  nuts 

Nut,  hickory 

Honeydew  melons 

Melon,  honeydew 

Honeydews 

Melon,  honeydew 

Hop  cones,  dried 

Hop,  dried  cone 

Hogs 

Hog 

Hops 

Hop 

Hop,  dried 

Hop,  dried  cones 

Horses 

Horse 

(hulls) 

,  hulls 

Lemons 

Lemon 
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Existing  Term 


Leeks 


Legumes,  forage 


New  Term 


Leek 


Legume,  forage 


Limes 

Lime 

Loganberries 

Loganbeny 

Mangoes 

Mango 

Melons 

Melon 

meat  by  product 

meat  byproducts 

meat  byproduct 

meat  byproducts 

meat  by-products 

meat  byproducts 

(mbyp) 

,  meat  byproducts 

mbyp 

meat  byproducts 

Mbyp 

meat  byproducts 

Mushrooms 

Mushroom 

Nectarines 

Nectarine 

Nuts 

Nut 

Olives 

Olive 

Onions  (dry  bulb) 

Onion,  dry  bulb 

Onion,  dry 

Onion,  dry  bulb 

Onions,  bulb 

Onion,  dry  bulb 

Onions,  green 

Onion,  green 

Onions 

Onion 

Existing  Term 

New  Term 

Peaches 

Peach 

Pears 

Pear 

Peas 

Pea 

Peppers  (bell) 

Pepper,  bell 

Peppers,  non-bell 

Pepper,  nonbell 

Peppers 

Pepper 

Peppermint  tops 

Peppennint,  tops 

Persimmons 

Persimmon 

Pimentos 

Pimento 

Pineapple  fodder 

Pineapple,  fodder 

Pineapple  forage 

Pineapple,  forage 

Pistachios 

Pistachio 

Pomegranates 

Pomegranate 

(POST-H) 

,  postharvest 

(post-h) 

,  postharvest 

Potato  chips 

Potato,  chips 

Potatoes 

Potato 

Pumpkins 

Pumpkin 

Raspberries 

Raspberry 

(seed). 

1  SOOQ 

(seed  treatment) 

,  seed  treatment 

Existing  Term 

New  Term 

Strawt}enies 

Strawberry 

Rice  bran 

Rice,  bran 

Rice  grain 

Rice,  grain 

Rice  hulls 

Rice,  hulls 

Rice  polishings 

Rice,  polished  rice 

Rice  straw 

Rwe,  straw 

Sainfoin  hay 

Sanfoln,  hay 

Salsify  tops 

Salsify,  tops 

Spearmint  tops 

Speamiint.  tops 

Summer  squash 

Squash,  summer 

Tangerines 

Tangerine 

Tomatoes 

Tomato 

Walnuts 

Walnut 

Watermelons 

Watermelon 

Youngberries 

Youngtwrry 

3.  In  the  following  table  change  the 
term  exactly  as  it  appears  in  the 
"Existing  Term"  column  to  read  like  the 
term  in  the  "New  Term"  column 
wherever  it  appears  in  subpart  C,  and 
realphabetize  the  new  term  where 
appropriate: 


Existing  Term 


Alfalfa,  hay,  for  seed 


Animal  feed,  nongrass  group  (except  alfalfa) 


Bean  (succulent  form) 


Bean,  snap  (succulent  form) 


Brassica  (cole)  leafy  vegetables 


Brassica  (cole)  leafy  vegetables  group 


Brassica,  head  and  stem,  subgroup,  excluding  cabbage 


I  Brassica,  head  and  stem  subgroup  (5-A) 


Brassica,  head  and  stem,  crop  subgroup  5-A 


Brassica,  head  and  stem  subgroup 


Brassica,  head  and  stem 


Cereal  Grains  (excluding  sweet  com),  Bran 


Cereal  Grains  (excluding  sweet  com).  Forage 


New  Term 


Alfalfa,  hay,  grown  for  seed 


Animal  feed,  nongrass,  group,  except  alfalfa 


Bean,  succulent 


Bean,  snap,  succulent 


Vegetable,  brassica,  leafy,  group 


Vegetable,  brassica,  leafy,  group 


Brassica,  head  and  stem,  subgroup,  except  cabbage 


Brassica.  head  and  stem,  subgroup 


Brassica.  head  and  stem,  subgroup 


Brassica,  head  and  stem,  subgroup 


Brassica,  head  and  stem,  subgroup 


Grain,  cereal,  bran,  e;(cept  sweet  com 


Grain,  cereal,  forage,  except  sweet  com 


Cereal  Grains  (excluding  sweet  com).  Grain 


Grain,  cereal,  grain,  except  sweet  com 


Cereal  Grains  (excluding  sweet  com).  Hay 


Grain,  cereal,  hay,  except  sweet  com 
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Existing  Tenn 

New  Term 

Cereal  Grains  (excluding  sweet  com),  Hulls 

Grain,  cereal,  hulls,  except  sweet  com 

Cereal  Grains  (excluding  sweet  com).  Stover 

Grain,  cereal,  stover,  except  sweet  com 

Cucurbit  vegetable  group 

Vegetable,  cucurbit,  group 

Cucurt>it  Vegetables  Crop  Group 

Vegetable,  cucurbit,  group 

Cucurbit  vegetables  group 

Vegetable,  cucurbit,  group 

Cucurbits  vegetable  group 

Vegetable,  cucurbit,  group 

Cucurt>it  vegetables 

Vegetable,  cucurbit,  group 

Cucurbits  vegetables 

Vegetable,  cucurt}it,  group 

Citrus  pulp,  dehydrated 

Citms,  dried  pulp 

(K=CWHR) 

,  kemel  plus  cob  with  husks  removed 

(K=kwtir) 

,  kemel  plus  cob  with  husks  removed 

(K+CWHR) 

,  kemel  plus  cob  with  husks  removed 

(K  +  CWHR) 

.  kemel  plus  cob  with  husks  removed 

,  K  +  CWHR 

,  kemel  plus  cob  with  husks  removed 

(kernel  plus  cob  with  husks  removed) 

.  kemel  plus  cob  with  husks  removed 

Oregano,  MexKan,  leaves 

Oregano,  mexKan.  leaves 

Pepper,  (non-belP) 

Pepper.  nonbelP 

Potato  waste  from  processing 

Potato,  processed  potato  waste 

Root  and  tuber  vegetables 

Vegetable,  root  and  tuber,  group 

Root  and  tuber  vegetables  group 

Vegetable,  root  and  tut>er.  group 

Stone  fruit  crop  group 

Fruit,  stone,  group 

Stonefruit 

Fruit,  stone 

Stone  fruits  (Crop  Group  12) 

Fruit,  stone,  group 

Stone  fruits  group 

Fmit.  stone,  group 

Stonefruit  group 

Fmit.  stone,  group 

Stone  Fmits 

FruK.  stone 

Stone  fruit  crop  group  (except  plums  and  prunes) 

Faiit.  stone,  group,  except  plum  and  fresh  pnjne  plum 

Stone  fruit,  except  plum,  prune,  fresh 

Fruit,  stone,  except  fresh  prune  plum 

4.  In  §  180.183.  paragraph  (a)(2)(ii)  is 
revised  to  read  as  follows: 

f  180.183    0.0-DMhyl  S-{2-(«(hytthio)6(hyq 
phosphorodithloato;  totarancas  for 
ra«idu«s. 

(a)*     *     * 

(2)*     *     •     • 

(ii)  5  parts  per  million  in  pineapple, 
bran  when  present  therein  as  a  result  of 
the  application  of  the  insecticide  in  the 
production  of  pineapple. 
*        *        *        *        t 

5.  Section  180.236  is  amended  by 
deleting  from  the  table  the  entries  for 
"Cattle,  goats,  hogs,  horses  and  sheep. 


kidney  and  liver"  and  by  alphabetically 
inserting  the  following  entries: 

§180.236    TriphenyWn  hydroxide; 
tolarance*  for  rosMua*. 


Commodity 

Parts  per 
mHlkm 

Cattle,  kidney 

Cattle,  liver 

Goat,  kklney  

Goat,  liver  

HoQ  kidney 

0.05 
0.05 
0.05 
0.05 
0.05 

Hog,  liver     '. 

0.05 

Horse,  kidney 

0.05 

Commodity    ' 

Parts  per 
millkm 

Horse,  liver  

•          *          *          • 

Sheeo.  kidney 

0.05 

* 

0.05 

Sheep,  liver'  \ 

•           •          *          * 

0.05 

* 

§§180.110, 180.163,  and  180.379 
[Amended] 

6.  Sections  180.110(a),  180.163(a),  and 
180.379(a)(1)  are  amended  by  changing 
the  term  "Winter  squash"  to  read 
"Squash,  winter"  and  realphabetizing 
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the  new  term  and  entry  where 
appropriate. 

7,  In  §  180.303,  the  table  to  pararaph 
(a)(1)  is  amended  by  changing  the  term 
"Winter  Squash"  to  read  "Squash, 
winter"  by  realphabetizing  the  new 
term,  and  by  revising  paragraph  {a)(2)  to 
read  as  follows: 

§  1 80.303    Oxamyl ;  tolerances  for  residues. 

(a)  *     *     * 

(2)  A  tolerance  of  6  parts  per  million 
is  established  for  residues  of  the 
insecticide  oxamyl  (methyl  N,N- 
dimethyl-iV-[(methylcarbamoyl)oxy]-l- 
thiooxamimidate)  in  pineapple,  bran  as 
a  result  of  application  of  the  insecticide 
to  growing  pineapple. 


§180.414    [Amended] 

8.  The  table  §  180.414(a)(1)  are 
amended  by  changing  and  term  "Lima 
beans"  to  read  "Bean,  lima"  and  by 
realphabetizing  the  new  term  and  entry 
where  appropriate. 

9.  In  §  180.409(a)(1)  amend  the  table 
by  removing  the  entries  "Cattle,  kidney 
and  liver";  "Goats,  kidney  and  liver"; 
"Hogs,  kidney  and  liver";  "Horses, 
kidney  and  liver";  and  "Sheep,  kidney 
and  liver"  and  by  adding  alphabetically 
the  following  entries  to  the  table: 

§  1 80.409    Pirimiphos-methyl;  tolerances 
for  residues. 

(a)  *     *     * 
(D*    *    * 


Commodity 

Parts  per 
million 

*                     •                     *                    * 

Cattle,  kidney 

Cattle,  liver 

•  •           *          * 

Goat,  kidney  

Goat,  liver  

•  •          •          • 

Hog,  kidney 

2.0 
2.0 

2.0 
2.0 

20 

Hog,  liver  

•          •          •          • 

Horse,  kidney 

Horse,  liver  

*                     •                     •                    • 

Sheep,  kidney 

2:5 

2.0 
2.0 

2.0 

Sheep,  iiver' 

•           •           •          • 

2.0 

10.  The  table  to  §  180.410(a)  is 
amended  by  removing  the  entry  for 
"Apple  pomace  (wet  and  dry)"  and  by 
adding  alphabetically  entries  for 
"Apple,  dry  pomace"  and  "Apple,  wet 
pomace"  as  follows: 


§180.410 
residues. 

(a)*     ■ 


Triademifon;  tolerances  for 


Commodity 

Parts  per 
million 

•  •           •           » 

Apple,  dry  pomace  

Apple,  wet  pomace 

•  •          •          • 

* 

4.0 
4.0 

• 

11.  The  table  to  §  180.412(a)  is 
amended  by  removing  the  entry  for 
"Apple  pomace,  wet  and  dry"  and  by 
adding  alphabetically  entries  for 
"Apple,  dry  pomace"  and  "Apple,  wet 
pomace"  to  read  as  follows: 


§180.412 
residues. 

(a)*"    • 


Sethoxydim;  tolerances  for 


Commodity 

Parts  per 
million 

Expiration/ 

flevocation 

Date 

Apple,  dry  pomace 
Apple,  wet  pomace 

•                     * 

0.8 
0.8 

None 
None 

* 

12.  In  §  180.421  the  table  to  paragraph 
(a)(1)  is  amended  by  removing  the  entry 
for  "Apple  pomace  (wet  and  dry)"  and 
by  adding  alphabetically  entries  for 
"Apple,  dry  pomace"  and  "Apple,  wet 
pomace"  to  read  as  follows: 

§  180.421    Fenarimol;  tolerances  for 
residues. 

(a)  *     *     * 
(1)  *     *     * 


Commodity 

Parts  per 

million 

•           •           ♦           • 

Apple,  dry  pomace  

• 

2.0 

Apple,  wet  pomace 

*                     •                    •                    • 

2.0 

• 

13.  In  §  180.423  amend  the  table  by 
removing  the  entries  "Cattle,  kidney  and 
liver";  "Goat,  kidney  and  liver";  "Hog. 
kidney  and  liver";  "Horse,  kidney  and 
liver";  and  "Sheep,  kidney  and  liver" 
and  by  adding  alphabetically  new 
entries  as  follows: 

§  1 80.423    Fenridazon;  potassium  salt; 
tolerances  for  residues. 


Commodity 

Parts  per 
million 

•  •                    •                     • 

Cattle,  kidney 

Cattle,  liver 

•  •                    •                    • 

Goat,  kidney  

Goat,  liver  

•  •                    •                    • 

Hog.  kidney 

* 

1.0 
1.0 

• 

1.0 
1.0 

• 

1.0 

Commodity 

Parts  per 
million 

Hog,  liver  

•  •           •           • 

Horse,  kidney 

Horse,  liver 

•  •           •           • 

Sheep,  kidney 

1.0 

* 

1.0 
1.0 

• 

1  0 

Sheep,  liver' 

•          •          •          • 

1.0 

• 

14.  Section  180.443(a)  is  amended  by 
removing  from  the  table  the  entry  for 
"Apple  pomace  (wet  and  dry)",  by 
adding  alphabetically  an  entry  for 
"Apple,  dry  pomace"  and  by  revising 
the  entry  for  "Apple,  wet  pomace"  to 
read  as  follows: 


§180.443 
residues. 

(a)*     ' 


Myclobutanil;  tolerances  for 


Commodity 

Parts  per 
million 

•           •           •           • 

Apple,  dry  pomace  

Apple,  wet  pomace 

• 

5.0 
50 

•          •          •          • 

• 

15.  Section  180.564  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entries  for  "Cattle,  goat,  horse,  sheep 
and  hog  fat";  "Cattle,  goat,  horse,  sheep 
and  hog  meat";  and  "Cattle,  goat,  horse, 
sheep  and  hog  meat  byproducts";  and 
by  adding  the  following  entries 
alphabetically  to  the  table: 


§180.564 
residues. 

(a)*     ' 


Indoxacarb;  tolerances  for 


commodity                      ^f^^' 

•                      •                      •                      * 

Cattle,  fat  

Cattle,  meat  

Cattle,  meat  byproducts  

• 

0.75 
0.03 
002 

•          •           •          • 

Goat,  fat 

Goat,  meat 

Goat,  meat  byproducts 

• 

0.75 
0.03 
0.02 

Hog,  fat  

Hog,  meat 

Hog,  meat  byproducts  

0.75 
003 
0.02 

Horse,  fat  .• 

Horse,  meat  

Horse,  meat  byproducts  

*                    •                     •                    • 

Sheep,  fat  

Sheep,  meat  

Sheep,  meat  t)yproducts  

0.75 
0.03 
0.02 

• 

075 
0.03 
0  02 

*           •           •          • 

• 

§§180.455,180.518  and  180.566 
[Amended] 

16.  Sections  180.455,  and  180.518(e) 
are  amended  by  changing  the  term  for 
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"Wine  grapes"  in  the  table  to  both  the  table  to  §  180.566(a)  is  amended  by       read  "Grape,  wine^ ",  and  by 

sections  to  read  "Grape,  wine"  and  in         changing  the  term  "Wine  grapes^"  to  realphabetizing  the  new  term. 

[FR  Doc.  02-15332  Filed  6-18-02;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  JUNE  19,  2002 

CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Govemment  in  the  Sunshine 
Act;  implementation; 
published  5-20-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
a§ricultural  commodities: 
Alfalfa,  etc.;  nomenclature 
changes;  technical 
amer>dment;  published  6- 
19-02 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  larKJ 
reclamation  plan 
submissions: 
Kentucky;  published  6-19-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MD  Helicopters  Inc.; 
published  5-15-02 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

International  banking  activities: 
Capital  equivalency 
deposits;  put>lished  6-19- 
02 

TREASURY  DEPARTMENT 
Intamal  Revenue  Service 
Procedure  and  administration: 
Return  information 
disctosure  to  Agriculture 
Department  officers  and 
employees  for  statistKal 
purposes  ar>d  related 
activities;  published  6-19- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Heatttt 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 


Bnxelk>sis  in  cattle  and 
bisorv— 
Rodeo  bulls;  testing 

requirement  eliminated; 

comments  due  by  6-24- 

02;  published  4-25-02 

[FR  02-10110] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Eiectnc  k)ans: 
RUS  operational  controls; 
exce|3tk>ns  under  Section 
306E  of  the  RE  Act; 
comments  due  by  6-24- 
02;  published  5-24-02  [FR 
02-131021 

AGRICULTURE 
DEPARTMENT 

Highly  erodible  land  and 
wetland  conservation: 
Categorical  minimal  effect 
exemptk}ns;  comments 
due  by  6-24-02;  publisfied 
4-23-02  [FR  02-09700] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatkni  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  halibut  and  red 
king  crab;  comments 
due  by  6-27-02; 
published  5-28-02  [FR 
02-13255] 
Marine  mammals: 
Sea  turtle  conservation — 
Shrimp  trawling 
requirements;  Atlantic 
waters;  turtle  excluder 
devKes;  comments  due 
by  6-24-02;  published 
5-30-02  [FR  02-13564] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

ComcTKxlity  Futures 

Modemizatk>n  Act; 

implementation: 

Trading  facilities  and 
clearing  organizations; 
new  regulatory  frameworlt; 
amendments;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10031] 
DEFENSE  DEPARTMENT 
Acquisitk)n  regulatk>ns: 

Berry  Amerxjment; 
codification  and 
moditkation;  commerrts 
due  by  6-25-02;  published 
4-26-02  [FR  02-10094] 

Foreign  military  sales 
customer  involvement; 
comments  due  by  6-25- 
02;  published  4-26-02  [FR 
02-10093] 

Purcfiases  from  required 
source;  competitkKi 


requirenrtents;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10097] 

Federal  Acquisitton  Regulatkxi 

(FAR): 

Compensatk>n  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 
comments  due  by  6-28-02; 
published  4-25-02  [FR  02- 
10124] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Metal  furniture  surface 

coating  operatk>ns; 

comments  due  by  6-24- 

02;  published  4-24-02  [FR 

02-07224] 

Miscellaneous  organk: 
chemk:al  and  coating 
manufacturing;  comments 
due  by  6-28-02;  published 
5-1-02  [FR  02-10728] 

MunKipal  solkj  waste 
landfills;  comments  due 
by  6-24-02;  published  5- 
23-02  [FR  02-12845] 

Air  quality  implementatkxi 
plans;  VAVapproval  and 
promutgatkxi;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 
Wisconsin;  comments  due 

by  6-28-02;  published  5- 

29-02  [FR  02-13112] 
Air  quality  implementatkm 
plans;  approval  and 
promulgatkm;  various 
States: 
California;  comments  due  by 

6-24-02;  published  5-23- 

02  [FR  02-12839] 
Colorado;  comments  due  by 

6-24-02;  published  5-23- 

02  [FR  02-12965] 
lllirtois;  comments  due  by  6- 

28-02;  published  5-29-02 

[FR  02-13246] 
Maryland;  comments  due  by 

6-27-02;  published  5-28- 

02  [FR  02-13110] 
Nebraska;  comments  due  by 

6-28-02;  published  5-29- 

02  [FR  02-13248] 
Pennsylvania;  comments 

due  by  6-24-02;  published 

5-23-02  [FR  02-12837] 

Air  quality  planning  purposes; 
designation  of  areas: 
Alaska;  comnwnts  due  by 

6-24-02;  published  5-23- 

02  (FR  02-12966] 


Heizardous  waste: 
Land  disposal  restricttons— 
Chemk^l  Waste 
Management,  Inc., 
Kettleman  City,  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13114] 
Chemk:al  Waste 
Management,  Inc., 
Kettleman  City,  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13115) 
Solid  wastes: 
Hazardous  oil-bearing 
secondary  materials  from 
petroleum  refining  industry 
and  other  materials 
processed  in  gasification 
system  to  produce 
synthesis  gas;  comments 
due  by  6-24-02;  published 
3-25-02  [FR  02-07097] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comnrwnts  due  by  6-25- 
02;  published  4-24-02  [FR 
02-10040] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  statkms;  table 
of  assignments: 
California;  comments  due  by 
6-24-02;  published  5-15- 
02  [FR  02-11980] 
Georgia;  comments  due  by 
•  6-24-02;  published  5-10- 

02  [FR  02-11672] 
Mk:higan;  comments  due  by 
6-24-02;  published  5-9-02 
[FR  02-11606] 
New  York;  comments  due 
by  6-24-02;  published  5-9- 
02  [FR  02-11607] 
Texas;  comments  due  by  6- 
24-02;  published  5-9-02 
[FR  02-11609] 

FEDERAL  TRADE 
COMMISSION 

Telemariteting  sales  rule 
User  fees;  comments  due 
by  6-28-02;  published  5- 
29-02  [FR  02-13320] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkm  Regulation 
(FAR): 

Compensatk>n  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Ssrvics 
Endangered  and  threatened 
species: 
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Critical  habitat 
designations — 
Plant  species  from  Kauai 

and  Niihau,  HI; 

comments  due  by  6-27- 

02;  published  5-28-02 

(FR  02-13189] 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Filing  of  documents  in 
electronic  form  instead  of 
in  paper  fomi;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10346] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  and  metal  and 
nonmetal  mine  safety  and 
health: 

Asbestos  exposure; 
measuring  and  controlling; 
public  meetings; 
comments  due  by  6-27- 
02;  published  3-29-02  [FR 
02-07467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
I    ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 
Compensation  cost  principle; 

comments  due  by  6-24- 

02;  published  4-23-02  [FR 

02-09665] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Nuclear  Energy  Institute; 

comments  due  by  6-24- 

02;  published  4-8-02  [FR 

02-08386] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Management  transactions; 

Form  8-K  disclosure; 

comments  due  by  6-24- 

02;  published  4-23-02  [FR 

02-09455] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  and  watenvays  safety: 


Boston  Harbor,  Weymouth 
Fore  River,  and  Salem 
Hart)or,  MA;  safety  and 
security  zones;  comments 
due  by  6-28-02;  published 
4-29-02  [FR  02-10407] 
Lake  Erie,  Perry,  OH; 
security  zone;  comments 
due  by  6-24-02;  published 
5-24-02  [FR  02-13137] 
Regattas  and  marine  parades: 
St.  Mary's  Seahawk  Sprint; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07233] 
Volvo  Ocean  Race; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07232] 
TRANSPORTATION  ^ 

DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by  6- 
24-02;  published  5-23-02 
(FR  02-12948] 
Boeing;  comments  due  by 
6-24-02;  published  4-23- 
02  (FR  02-09570] 
Eurocopter  France; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09728] 
Schweizer  Aircraft  Corp.; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09729] 
Airworthiness  standards: 
Special  conditions — 
Avidyne  Corp.;  comments 
due  by  6-24-02; 
published  5-24-02  (FR 
02-13131] 
Fairchild  Domier  GmbH 
Model  728-100  airplane; 
comments  due  by  6-28- 
02;  published  5-14-02 
(FR  02-12023] 
Israel  Aircraft  Industries 
Model  1124  airplane; 
comments  due  by  6-24- 
02;  published  5-24-02 
[FR  02-13132] 


Mirage  PA-46-350P 
airplane;  comments  due 
by  6-24-02;  published 
5-24-02  (FR  02-13133] 
Class  E  airspace:  comments 
due  by  6-27-02;  published 
5-13-02  [FR  02-11775] 

TREASURY  DEPARTMENT 

Fiscal  Service 

Maricetable  book-entry 
Treasury  bills,  notes,  and 
bonds;  net  long  position  and 
application  of  35  percent 
limit;  reporting  requirements; 
comments  due  by  6-28-02; 
published  4-29-02  (FR  02- 
10547] 

Practice  and  procedure: 
Checks  drawn  on  United 
States  Treasury; 
endorsement  and 
payrrient;  comments  due 
by  6-24-02;  published  5- 
24-02  (FR  02-13033] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Basis  of  partner's  Interest; 
determination;  comments 
due  by  6-27-02;  published 
3-29-02  (FR  02-07650] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Alternative  Mortgage 
Transaction  Parity  Act; 
preemption;  comments  due 
by  6-24-02;  published  4-25- 
02  (FR  02-10126] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpj/ 
kvvvw.  nam.  gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1372/P.L.  107-189 

Export-Import  Bank 
Reauthorization  Act  of  2002 
(June  14.  2002;  116  Stat. 
698) 

Last  Li§t  )une  14.  2002 


Public  Laws  Elactronle 
Notification  Servica 
(PENS) 


PENS  Is  a  free  electronic  mall 
notifk^ation  service  of  newly 
enacted  public  laws.  To 
subscrit»e.  go  to  http:// 
hydra.gsa  gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  Is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 


INFOmiATION  ABOUT  THE  SUPERINTKNOCNT  OP  DOCUMENTS'  SUBSCRIPTION  SBRVICB 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewed  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  DOCke  will  be 
tent  q>proxii]iately  90  days 
bcforethc) 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  tkown  dale. 


:  ^£S  SMITH212J 

I  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97m 


:  APRDO  SMITH212J 

'  JOHN    SMITH 

:  212   MAIN   STREET 

:  FORESTVILLE  MD   20704 


DBC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  rraewal  notice  proiiq>tly. 
If  your  subscription  sovice  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
SuperintOMknt  of  Documents.  Washington,  DC  20402-9372  widi  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  duagt  your  address:  Please  SEND  YOUR  N4AILING  LABEL,  along  with  your  new  address  to  the 
Siqwrintodent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

Tb  iaqidK  about  yoor  sobscriptioB  service:  Please  SEND  YOUR  MAILING  LABEL,  aloig  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List -Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

lb  order  a  new  salMcri|itioB:  Please  use  the  order  fonn  {sovided  below. 


Superintendent  of  Documents  SobscriptiMi  OrdCT  Form 

IttEmrt 
D  YES.ealermy«bsaiptioo(s)asfoUows:  To te your «*» (2«) 512-2251 


*5468 


L.  ^  ^ 


t  yoor  ordcn  (202)  512-1M8 

snbscriptioDS  to  Federal  Regiitcr  (FR);  iiKluding  the  daily  Federal  Register,  moothly  Index  and  List 

of  CFR  Sectioos  Affected  (LSAX  at  $764  each  per  year. 

subscriptioos  to  FcderalRegiata-,  dioiiy  <M/y  (FRDO), «  $699  each  per  yeac 


The  total  cost  of  my  order  is  $ 

ImeniaiioDal  customers  please  add  2S%. 


.  Price  indodct  regriar  dooMstic  postage  and  hawdHng,  and  is  subject  to  change. 


CnapMiy  or  pcnonal  aame 

(PbaietypeorpiiBt) 

AdditiaBal  addren/atMliiM  line 

Stteeiadihett 

Gty,SMK,  ZIP  code 

Daylinic  phoiir  tnclWBBg  wea  code 

PurdMte  Older  oumber  (optiooal) 

,  p  a 

I  ClKMMe  Method  of  Payment: 

I    I  Check  PayaMe  to  die  Superintendent  of  Documents 
n  CaO  Deposit  Account        I    I    I    I    I    I    I    |-n 
n  VISA      D  MasteiCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  1  I  rm 

I    I    I    I    I  ThaHkyomfar 

I 1 I I I       (Oadil  caid  expiniioB  date)  y^^^  ordtr! 

Autboriziiig  sipiamre  «mi 

Mail  To:  Superintoident  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  1«5a-7954 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Ordar  Proceuing  Cod*: 

*6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


I I  YJLS,  enter  my  subscription(s)  as  follows: 


Charge  your  order. 
H't  Eeeyl 

To  fax  your  orders  (202)  S12-2250 
Phone  your  orders  (202)  SI 2-1 800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  $225  per  subscription. 


The  total  cost  of  my  order  is  S   

International  customers  please  add  25%. 


Coinpany  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Metliod  of  Payment: 

I 1  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  prim) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 

.A — — — ^^— ^^-^^»^_^_^^^.^^^.^_^^^_^^^^ 

Purchase  order  number  (optional) 

YES  NO 

May  we  make  }<ournaine/addretiavailati(e  to  other  mailcn?     |_J  [_J 


I I  GPO  Deposit  Account        

d]  VISA       n  MasterCard  Account 


l-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  so: 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  1525(^-7954 


Microfiche  Editions  Available.;. 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register. 

One  year:  $264.00 
Six  morrths:  $132.00 

Code  of  Federal  Regulation: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


0<d*r  PraenWig  Coda: 

*5419 

I    I  YEIS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  ordf.  BHil^R^ 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  Includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

r  I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


Street  address 


I    I  VISA       LJ  MasteiCard  Account 

I  I  I  I  I  I  I  I  IT 


-□ 


City.  Sue,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


IMl 


Purchase  order  number  (optional) 
May  we  imke  your  I 


YES     NO 

toodieriiiilm?     [^  Q 


Mail  To:  Superintendent  of  Ekxruments    ' 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


-ir*T  •;.?*•*■ 


Mr*jU  ^.    feV 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

WUliam  J.  CUntOD 

1998 

(Book  I) $51.00 

1998 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

1996 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) .$68.50 

2000-2001 

(Book  n) .$63.00 

2000-2001 

(Book  m)  $75.00 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  AdTiinistrmtion 

Mail  ortler  to: 

Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh.  PA  a»«»  van 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  oyer  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


(Rev.  4«3) 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  infortnation  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
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Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Progesterone  intravaginal  inserts,  41823-41825 

Human  drugs: 

1 1  Sunscreen  products  (OTC);  final  monograph;  technical 

1 1         amendment,  42052-42054 

PROPOSED  RULES 

Medical  devices: 
General  hospital  and  personal  use  devices — 
Needle-bearing  devices,  41890-41892 

NOTICES 

Grant  and  cooperative  agreement  awards: 

1 1  University  of  Mississippi,  National  Center  for  Natural 

1 1         Products  Center,  42052-42054 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Lincoln  Coimty,  41953 
North  Mt.  Baker-Snoqualmie,  41953 
Snohomish  County,  41953-41954 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Applied  research  and  development;  definitions,  42173- 

42174 
Electronic  posting  of  proposed  rulemaking  withdrawals, 

42171-42172 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Community  Services  Office 


See  Food  and  Drug  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  42001 

Housing  and  Urt>an  Development  Departntent 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Discretionary  grant  programs  (SuperNOFA),  42054 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Kerr  Hydroelectric  Project,  Flathead  Lake,  MT,  42054- 
42055 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Widely  held  fixed  investment  trusts;  reporting 
requireinents,  41892-41911 
NOTICES 
Meetings: 
Advisory  Group  to  Internal  Revenue  Commissioner: 
correction,  42105 

International  Trade  Administration 

TJOTICES 

Antidumping: 
Cold-rolled  carbon  steel  flat  products  from — 
China,  41954 
Turkey,  41955 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Softwood  lumber  products  from — 
Canada,  41955-41956 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Cooked,  peeled,  and  individually  quick  frozen  coldwater 
pink  shrimp  from — 
Canada,  42056-42057 
Gas  turbo-compressor  systems  from — 
Japan,  42057-42058 

Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments: 
Neville  Land  Co.  et  al.,  42058 

loibor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Labor  Statistics  Bureau 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  42067- 
42068  42068 
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Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  42071-42072 

l^nd  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Toquop  Energy  Project,  NV;  correction,  42055-42056 

Maritime  Administration 

NOTICES 

Coastwise  trade  laws;  administrative  waivers: 
AMAZING  GRACE,  42101 
GATO  GO,  42099-42100 
HAVSORNEN,  42100-12101 
LEWIS  REEF.  42102-42103 
TIKI  II.  42103-42104 
WANDERBIRD,  42101-42102 

Nationai  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Applied  research  and  development;  definitions,  42173- 

42174 
Electronic  posting  of  proposed  rulemaking  withdrawals, 
42171-42172 

Nationai  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Blake,  Charlene;  petition  denied,  42104 

Nationai  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Atlantic  deep-sea  red  crab,  41936-41950 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  conunent  request,  41956 
41956  41956-41957 

Nationai  Science  Foundation 

NOTICES 
Meetings: 
Integrative  Activities  Advisory  Panel,  42081 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realigmnent  and  closure — 
Fleet  Industrial  Supply  Center,  Naval  Fuel  Depot  Point 
Molate,  CA,  41967^1968 

Nuciear  Reguiatory  Commission 

NOTICES 
Meetings: 
Reactor  Safeguards  Advisory  Committee,  42081-42082 

Pension  and  Weifare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Deutsche  Bank  AG,  42072-42081 

Presidentiai  Documents 

PROCLAMATIONS 
Special  observances: 
Father's  Day  (Proc.  7574).  42175^2178 


ADMINISTRATIVE  ORDERS 

Russian  Federation;  blocking  Government  property  relating 
to  disposition  of  highly  enriched  uranium  from  nuclear 
weapons  (Notice  of  June  18,  2002),  42179-42182 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
American  River  Pump  Station  Project,  CA,  42056 

Rural  Business-Cooperative  Service 

PROPOSED  RULES 
Program  regulations: 
Servicing  and  collections — 
Prompt  disaster  set-aside  consideration  and  primary 
loan  servicing  facilitation,  41869-41872 

Rural  Housing  Service 

PROPOSED  RULES 

Program  regulations: 
Servicing  and  collections — 
Prompt  disaster  set-aside  consideration  and  primary 
loan  servicing  facilitation,  41869-41872 

Rural  Utilities  Service 

PROPOSED  RULES 
Program  regulations: 
Servicing  and  collections — 
Prompt  disaster  set-aside  consideration  and  j)rimary 
loan  servicing  facilitation,  41869-41872 

Securities  and  Exchange  Commission 

PROPOSED  RULES 
Seciu'ities: 
Quarterly  and  aimual  reports;  certification  of  disclosure, 
41877-41890 
NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
SvuiAmerica  Asset  Management  Corp.  et  al.,  42082- 
42086 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  42086-42088 
National  Association  of  Secxuities  Dealers,  Inc.,  42088- 

42089 
Pacific  Exchange,  Inc.,  4208Sf-42092  42092-42095 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

California,  42095 

Massachusetts  and  New  Hampshire,  42095-42096 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hong  Kong/China,  International  Students;  Educational 
Advising  Program.  42096-42098 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Montana,  41825-41829 
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Surface  Transportation  Board 

NOTICES 

Rail  carriers: 

Cost  of  capital — 
Railroad  industry's  2001  decision,  42104 
Railroad  operation,  acquisition,  construction,  etc. 

J.K.  Line,  Inc.,  42104-42105 


Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  42098 


Treasury  Department 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
President's  Task  Force  to  Improve  Health  Care  Delivery 
for  Our  Nation's  Veterans,  42105 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  42107-42170 

Part  III 

Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
42171-42172 

Part  IV 

Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
^42173-42174 

Part  V 

Executive  Office  of  the  President,  Presidential  Documents, 
42175-42178 

Part  Vi 

Executive  Office  of  the  President,  Presidential  Documents, 
42179-42182 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-053-1] 

Gypsy  Moth  Generally  Infested  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service^,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  gypsy 
moth  regulations  by  adding  nine 
counties  in  Wisconsin  to  the  list  of 
generally  infested  areas  based  on  the 
detection  of  infestations  of  gypsy  moth 
in  those  counties.  As  a  result  of  this 
action,  the  interstate  movement  of 
regulated  articles  from  those  areas  will 
be  restricted.  This  action  is  necessary  to 
prevent  the  artificial  spread  of  the  gypsy 
moth  to  noninfested  States. 
DATES:  This  interim  rule  is  effective 
June  20,  2002.  We  will  consider  all 
comments  that  we  receive  on  or  before 
August  19,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  foiu 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-053-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  yoiu  comment 
refers  to  Docket  No.  02-053-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-053-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  hiternet  at  http:// 
wrww.aphis.usda.gov/pp'd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jonathan  Jones,  Operations  Officer, 
Invasive  Species  and  Pest  Management, 
PPQ,  APHIS.  4700  River  Road  Unit  134, 
Riverdale,  MD  20737;  (301)  734-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  destructive  pest  of  forest 
and  shade  trees.  The  gypsy  moth 
regulations  (contained  in  7  CFR  301.45 
through  301.45-12  and  referred  to 
below  as  the  regulations)  restrict  the 
interstate  movement  of  regulated 
articles  from  generally  infested  areas  to 
prevent  the  artificial  spread  of  the  gypsy 
moth. 

In  accordance  with  §  301.45-2  of  the 
regulations,  generally  infested  areas  are, 
with  certain  exceptions,  those  States  or 
portions  of  States  in  which  a  gypsy 
moth  general  infestation  has  been  found 
by  an  inspector,  or  each  portion  of  a 
State  that  the  Administrator  deems 
necessarj'  to  regulate  because  of  its 
proximity  to  infestation  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  infested 
localities.  Less  than  an  entire  State  will 
be  designated  as  a  generally  infested 
area  only  if:  (1)  The  State  has  adopted 
and  is  enforcing  a  quarantine  or 
regulation  that  imposes  restrictions  on 
the  intrastate  movement  of  regulated 
articles  that  are  substantially  the  same 
as  those  that  are  imposed  with  respect 
to  the  interstate  movement  of  such 
articles;  and  (2)  the  designation  of  less 
than  the  entire  State  as  a  generally 
infested  area  will  be  adequate  to  prevent 
the  artificial  interstate  spread  of 
infestations  of  the  gypsy  moth. 
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Designation  of  Areas  as  Generally 
Infested  Areas 

Section  301.45-3  of  the  regulations 
lists  generally  infested  areas.  In  this 
rule,  we  are  amending  §  301.45-3(a)  by 
adding  nine  counties  in  Wisconsin  to 
the  list  of  generally  infested  areas.  As  a 
result  of  this  rule,  the  interstate 
movement  of  regulated  articles  from 
these  areas  will  be  restricted. 

We  are  taking  this  action  because,  in 
cooperation  with  the  State  of  Wisconsin, 
the  United  States  Department  of 
Agriculture  conducted  surveys  that 
detected  multiple  life  stages  of  the 
gypsy  moth  in  Columbia,  Florence, 
Forest,  Green  Lake,  Jefferson,  Langlade, 
Portage,  Rock,  and  Wood  Counties,  WI. 
Based  on  these  surveys,  we  determined 
that  reproducing  populations  exist  at 
significant  levels  in  these  areas. 
Eradication  of  these  populations  is  not 
considered  feasible  because  these  areas 
are  immediately  adjacent  to  areas 
currently  recognized  as  generally 
infested  and  are,  therefore,  subject  to  ■ 
reinfestation. 

Emergency  Action 

This  rulemaking  is  necessar>'  on  an 
emergency  basis  because  of  the 
possibility  that  the  gypsy  moth  could  be 
artificially  spread  to  noninfested  areas 
of  the  United  States,  where  it  could 
cause  economic  losses  due  to  the 
defoliation  of  susceptible  forest  and 
shade  trees.  Under  these  circumstances, 
the  Administrator  has  determined  that 
prior  notice  and  opportunity  for  public 
comment  are  contrarv'  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 
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This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.]  impracticable.  We  are 
ciurently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372, 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

"  Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711,  7712,  7714, 
7731,  7735,  7751,  7752,  7753,  and  7754;  7 
CFR2.22.  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  II,  Pub.  L.  106-113, 113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II,  Pub. 
L.  106-224. 114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  In  §  301.45-3,  paragraph  (a),  the 
entry  for  Wisconsin  is  amended  by 
adding  new  coimties  in  alphabetical 
order  to  read  as  follows: 

S  301 .4S-3    Generally  Infested  areas. 

(a)*  *  * 

***** 


Wisconsin 

***** 

Columbia  County.  The  entire  county. 

***** 

Florence  County.  The  entire  county. 

***** 

Forest  County.  The  entire  county. 
Green  Lake  County.  The  entire 
county. 
Jefferson  County.  The  entire  county. 

***** 

Langlade  County.  The  entire  county. 

***** 

Portage  County.  The  entire  county. 

***** 

Rock  County.  The  entire  county. 

***** 

Wood  County.  The  entire  coimty. 

Done  in  Washington,  DC.  this  14th  day  of 
June  2002. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  02-15587  Filed  6-19-02;  8:45  am] 
BILUNO  COOE  3410-«4-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  99-080  2] 

Citrus  Canker;  Packing  in  the 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  allowed  citrus  fruit  produced 
outside  the  quarantined  areas  to  be 
moved  into  a  quarantined  area  iot 
packing  and  then  moved  from  that 
quarantined  area  to  emy  destination  in 
the  United  States,  including  commercial 
citrus-producing  areas.  The  interim  rule 
provided  that  citrus  fruit  produced 
outside  the  quarantined  areas,  if  moved 
into  a  quarantined  area  for  packing, 
must  be  moved  and  handled  according 
to  specific  conditions  designed  to 
prevent  the  artificial  spread  of  citrus 
canker,  including  conditions  to  prevent 
its  commingling  with,  and  possible 
contamination  by,  citrus  fruit  produced 
within  a  quarantined  area.  The  interim 
rule  was  necessary  in  order  to  relieve 
unnecessary  restrictions  on  regulated 
fruit  originating  outside  a  quarantined 
area  but  packed  within  a  quarantined 
area. 


EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  October  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 
Surveillance  and  Emergency  Programs 
Planning  and  Coordination,  PPQ, 
APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1231;  (301)  734- 
8899. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  October 
29, 1999,  and  published  in  the  Federal 
Register  on  November  4, 1999  (64  FR 
60088-60092,  Docket  No.  99-080-1),  we 
amended  the  regulations  in  "Subpart 
Citrus  Canker"  (7  CFR  301.75  through 
301.75-16,  referred  to  below  as  the 
regulations)  to  allow  citrus  fruit 
produced  outside  the  quarantined  areas 
to  be  moved  into  a  quarantined  area  for 
packing  and  then  moved  from  that 
quarantined  area  to  any  destination  in 
die  United  States,  including  commercial 
citrus-producing  areas.  The  interim  rule 
provided  that  citrus  fruit  produced 
outside  the  quarantined  areas,  if  moved 
into  a  quarantined  area  for  packing, 
must  be  moved  and  handled  according 
to  specific  conditions  designed  to 
prevent  the  artificial  spread  of  citrus 
canker,  including  conditions  to  prevent 
its  commingling  with,  and  possible 
contamination  by,  citrus  fruit  produced 
within  a  quarantined  area. 

We  solicited  comments  on  the  interim 
rule  for  60  days  ending  on  January  3, 
2000.  We  received  three  comments  by 
that  date.  They  were  from  State 
agricultural  agencies  and  a  citrus 
industry  organization.  While  two  of  the 
commenters  supported  the  provisions  of 
the  interim  rule,  all  three  commenters 
expressed  specific  concerns.  These  are 
addressed  below. 

Current  Detection  and  Quarantine 
Programs 

All  three  commenters  expressed 
concern  that  the  description  of 
quarantined  areas  in  §  301.75—4  of  the 
regulations  was  not  current  and  did  not, 
therefore,  reflect  all  the  areas  in  which 
citrus  canker  has  been  detected  in 
Florida.  This,  the  commenters  stated, 
could  result  in  the  continuing  spread  of 
citrus  canker  due  to  the  lack  of 
restrictions  on  the  movement  of 
regulated  articles  from  areas  affected 
with  citrus  canker  but  not  under  Federal 
quarantine. 

Despite  close  monitoring  by  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  inspectors  and  frequent 
updates  to  the  citrus  canker  regulations, 
unavoidable  delays  in  the  Federal 
rulemaking  process  occasionally  result 
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n  a  lag  between  the  detection  of  citrus 
canker  in  specific  areas  and  the  addition 
of  those  areas  to  the  list  of  quarantined 
areas  in  §  301.75-4(a).  While  there  may 
be  some  delay  in  listing  specific  areas  in 
the  regulations,  paragraph  (b)  of 
§  301.75-4  does  provide  that  the 
Administrator  may  designate  any  non- 
quarantined  area  as  a  quarantined  area 
upon  giving  written  notice  of  this 
designation  to  the  owner  or  persons  in 
possession  of  the  non-quarantined  area. 
Thereafter,  regulated  articles  may  be 
moved  interstate  from  that  area  only  in 
accordance  with  the  regulations.  Given 
that  the  movement  restrictions  and 
other  requirements  of  the  regulations 
apply  to  growers,  packers,  and  other 
regulated  entities  as  soon  as  APHIS 
provides  them  with  written  notice, 
which  we  do  following  the  detection  of 
citrus  canker  in  a  new  area,  we  do  not 
believe  that  the  delay  between  detection 
of  the  disease  in  a  new  area  and  that 
area's  inclusion  in  the  list  of 
quarantined  areas  in  the  regulations 
detracts  from  the  effectiveness  of  oiu' 
regulatory  program. 

Monitoring  for  Compliance  an  d 
Penalties  for  Noncompliance 

All  three  commenters  asked  that  we 
specify  how  we  will  ensure  compliance 
with  the  provisions  of  the  interim  rule    • 
and  explain  what  penaUies  there  will  be 
for  noncompliance.  One  of  the 
commenters  suggested  that  provisions 
for  ensuring  compliance  be  incorporated 
into  the  regulations  and  that  the 
penalties  for  noncompliance  be 
specified. 

The  interim  rule  provides  that 
regulated  fruit  not  produced  in  a 
quarantined  area  but  moved  into  a 
quarantined  area  for  packing  may  be 
subsequently  moved  out  of  the 
quarantined  area  only  if,  in  addition  to 
other  conditions  provided  in  §  301.75- 
8(b),  the  regulated  fruit  is  accompanied 
by  a  limited  permit  or  a  certificate 
issued  in  accordance  with  §  301.75-12. 
The  regulations  define  a  limited  permit 
as  an  official  document  of  the  U.S. 
Department  of  Agriculture  (USDA) 
authorizing  the  interstate  movement  of 
a  regulated  article  from  a  quarantined 
area,  but  restricting  the  areas  of  the 
United  States  into  which  the  regulated 
article  may  be  moved.  A  certificate  is  an 
official  document  of  the  USDA 
authorizing  the  interstate  movement  of 
a  regulated  article  from  a  quarantined 
area  into  any  area  of  the  United  States. 
Under  §  301.75-12,  certificates  and 
limited  permits  may  be  issued  for  the 
interstate  movement  of  regulated 
articles  only  by  an  inspector  or  by 
persons  operating  under  a  compliemce 
agreement.  A  compliance  agreement  is  a 


written  agreement  between  APHIS  and 
a  person  engaged  in  the  business  of 
growing  or  handling  regulated  articles 
for  interstate  movement,  in  which  the 
person  pledges  to  comply  with  the 
regulations.  If  our  inspectors  have 
reason  to  believe  there  is  not  adequate 
compliance,  we  can  refuse  to  issue  the 
certificates  and  limited  permits 
necessary  for  the  movement  of  fruit. 
Additionally,  the  regulations  provide 
that  a  certificate  or  limited  permit  may 
be  withdrawn  by  an  inspector  if  the 
inspector  determines  that  any  of  the 
applicable  requirements  of  the 
regulations  have  not  been  met. 
Similarly,  any  compliance  agreement 
may  be  canceled  by  an  inspector  if  the 
inspector  finds  that  the  person  who 
entered  into  the  compliance  agreement 
has  failed  to  comply  with  the 
regulations. 

Packing  plants  inside  a  quarantined 
area  that  pack  finit  produced  in 
nonquarantined  areas  must  maintain 
certain  conditions,  which  include 
meeting  specific  cleaning,  disinfection, 
and  handling  requirements,  in  addition 
to  segregating  fruit  within  the  packing 
plant — i.e.,  keeping  regulated  fruit 
produced  outside  the  quarantined  areas 
physically  separated  from  regulated 
fruit  produced  within  quarantined 
areas.  APHIS  and  the  State  of  Florida 
monitor  packing  plants  with  frequent 
site  visits  to  ensure  that  these 
conditions  are  being  met.  Certificates, 
limited  permits,  and  compliance 
agreements  may  be  suspended  or 
withdrawn  in  cases  where  there  is  a 
pattern  of  noncompliance.  While  the 
Plant  Protection  Act  (PPA)  provides 
civil  and  criminal  penalties  for 
violations  of  the  regulations,  we  believe 
that  canceling  or  suspending 
compliance  agreements  is  by  itself  an 
effective  penalty.  Without  a  compliance 
agreement,  a  packer  would  need  to  call 
an  inspector  every  time  he  or  she 
Wcmted  to  move  fruit,  which  could 
delay  the  movement  of  fruit  from  the 
packing  plant.  Given  that  APHIS  and 
the  State  of  Florida  routinely  visit 
packing  plants  to  assess  compliance, 
and  given  that  the  regulations  and  the 
PPA  provide  us  with  several  options  for 
responding  to  incidents  of 
noncompliance,  we  believe  no  changes 
to  the  interim  rule  are  necessary. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule  without  change. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 


List  of  Subjects  in  7  CFR  Part  301 

Agricuhural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  64  FR  60088- 
60092  on  November  4, 1999. 

Authority:  7  U.S.C.  166.  7711.  7712.  7714, 
7731.  7735.  7751.  7752.  7753.  and  7754;  7 
CFR  2.22.  2.80,  and  371.3.  Section  301.75-15 
also  issued  under  Sec.  204.  Title  II,  Pub.  L. 
106-113,  113  Stat.  1501A-293;  sections 
301.75-15  and  301.75-16  also  issued  under 
Sec.  203.  Title  II.  Pub.  L.  106-224. 114  Stat. 
400  (7  U.S.C.  1421  note). 

Done  in  Washington.  DC.  this  14th  day  of 
June  2002. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen'ice. 
[FR  Doc.  02-15584  Filed  6-19-^)2:  8:45  ami 
BILUNG  COOE  3410-44-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  955 

[Docket  No.  FV02-955-1  IFR] 

Vidalia  Onions  Grown  in  Georgia; 
Revision  of  Reporting  and  Assessment 
Requirements 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  revises  the  reporting 
and  assessment  requirements  under  the 
marketing  order  for  Vidalia  onions 
grown  in  Georgia  (order).  The  order 
regulates  the  handling  of  Vidalia  onions 
grown  in  Georgia,  and  is  administered 
locally  by  the  Vidalia  Onion  Committee 
(Committee).  This  rule  changes  the 
provisions  requiring  handlers  to  file 
shipment  reports  from  monthly 
reporting  to  weekly  reporting  and 
expands  the  information  collected.  It 
also  changes  when  assessments  are  due 
and  how  delinquent  assessments  are 
handled.  This  rule  will  provide  the 
industry  with  more  accurate  and  timely 
shipment  and  supply  and  facilitate  the 
collection  of  assessments. 
DATES:  Effective  July  1,  2002;  comments 
received  by  August  19,  2002,  will  be 
considered  prior  to  issuance  of  a  final 
rule.  Pursuant  to  the  Paperwork 
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Reduction  Act,  comments  on  the 
information  collection  burden  niust  be 
received  by  August  19.  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  1400 
Independence  Avenue  SW..  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Pimental,  Southeast  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  799 
Overlook  Drive,  Suite  A,  Winter  Haven, 
FL  33884-1671;  telephone:  (863)  324- 
3375.  Fax:  (863)  325-8793;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237. 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  1400  Independence 
Avenue  SW,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerbei@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955,  both  as  amended  (7 
CFR  part  955),  regulating  the  handling 
of  Vidalia  onions  grown  in  Georgia, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultiiral  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  aiiy  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inJiabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  revises  the  reporting  and 
assessment  requirements  prescribed 
under  the  order.  This  rule  changes  the 
provisions  requiring  monthly  shipment 
reporting  to  weekly  reporting.  It  also 
changes  when  assessments  are  due  and 
how  delinquent  assessments  are 
handled.  This  rule  will  provide  the 
industry  with  more  accurate  and  timely 
shipment  and  supply  information  and 
facilitate  assessment  collection.  The 
Committee  unanimously  recommended 
these  changes  at  a  meeting  held  on 
December  6.  2001. 

Section  955.60  of  the  order  provides 
authority  for  the  Committee  to  require 
handlers  to  file  reports  and  provide 
other  information  as  may  be  necessary 
for  the  Committee  to  perform  its  duties. 
Section  955.101  of  the  regulations 
provides  the  requisite  reporting 
requirements.  Prior  to  this  action, 
handlers  were  required  to  file  monthly 
reports  including  the  name  and  address 
of  the  handler,  the  period  covered  in  the 
report,  the  total  Vidalia  onions  received 
by  the  handler,  and  the  handler's  total 
fresh  itiarket  shipments. 

Section  955.42  provides  the  authority 
for  the  formulation  of  an  annual  budget 
of  expenses  and  the  collection  of 
assessments  from  handlers  to  administer 
the  order.  Section  955.42(f)  provides  the 
authority  to  impose  a  late  payment 
charge  or  an  interest  charge  or  both,  on 
any  handler  who  fails  to  pay 
assessments  in  a  timely  manner  and  the 
authority  to  establish  the  time  and  rate 
of  such  charges.  Section  955.142  of  the 
rules  and  regulations  outlines  the 
procedures  for  applying  interest  charges 
to  delinquent  assessments. 

This  rule  revises  §  955.101  so  that  it 
requires  handlers  to  file  shipping 
reports  on  a  weekly  basis  rather  than 
monthly  and  increases  the  information 
collected.  This  rule  also  revises 


§955.142.  specifying  when  assessments 
are  due  and  adjusting  the  way  interest 
is  applied  to  delinquent  assessments. 

Prior  to  this  rule.  §  955.101  required 
handlers  to  provide  the  Committee  with 
information  regarding  the  volume  of 
Vidalia  onions  they  received  and 
shipped  during  each  month  of  the 
shipping  season.  The  shipping  reports 
were  to  be  filed  no  later  than  seven  days 
after  the  end  of  each  shipping  month. 
The  Conmiittee  provided  a  form  to  assist 
handlers  with  supplying  the  required 
shipping  information.  The  main  fresh 
shipping  season  for  Vidalia  onions 
generally  runs  from  April  through  June. 
However,  over  the  past  10  years,  the 
industry  has  developed  and  refined 
Controlled  Atmosphere  (CA)  storage, 
allowing  Vidalia  onions  to  be  shipped 
throughout  the  year. 

When  the  reporting  requirement  was 
originally  implemented  following  the 
promulgation  of  the  order  in  1990.  the 
Committee  believed  the  best  method  for 
obtaining  shipment  data  was  by 
requiring  handlers  to  report  their 
volume  of  fresh  market  shipments  at  the 
end  of  each  week.  However,  after  the 
order  had  been  in  operation  for  a  few 
seasons,  the  Committee  foimd  that  many 
handlers  considered  weekly  reporting 
too  cumbersome.  In  the  early  1990's. 
many  Vidalia  onion  growers  and 
handlers  were  small  family  operations. 
These  operations  did  not  pack  large 
quantities  or  only  packed  for  a  limited 
time.  Assessments  owed  were  relatively 
small,  and  the  industry  found  weekly 
reporting  unnecessary  and  burdensome. 
Consequently,  the  Committee 
reconmiended  a  change  to  monthly 
reporting  in  1993  (January  13, 1994,  59 
FR  1896). 

In  the  early  years  of  the  order,  if  a 
handler  missed  a  report  and  owed 
assessments  for  a  short  period  of  time, 
it  did  not  create  a  significant  problem. 
The  entities  were  small  and  the  volumes 
shipped  and  the  assessment  amoimts 
owed  were  often  minimal.  However,  the 
Vidalia  onion  industry  has  grown  from 
approximately  3,700  acres  in  1989.  to 
approximately  15.000  acres  in  2001, 
producing  a  much  larger  volume  of 
Vidalia  onions.  With  advances  in 
farming  technology  and  changes  in  farm 
size,  many  smaller  entities  became  part 
of  larger  enterprises  or  sell  their  onions 
to  large  handling  operations  rather  than 
handle  the  onions  themselves.  These 
large  operations  can  pack  a  considerable 
volume  of  Vidalia  onions  in  a  short 
amount  of  time.  Under  monthly 
reporting,  the  volumes  shipped  and 
assessments  owed  by  a  single  handler 
can  now  be  significant. 

The  Committee  uses  the  information 
in  the  shipment  reports  to  improve 
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iecision-making  and  program 
dministration  with  regards  to 
marketing  research,  market 
development,  and  promotional 
activities.  The  more  accurate  the 
information  obtained  from  handlers,  the 
more  precise  the  Committee  can  be  in 
adjusting  its  marketing  research  and 
promotion  efforts.  The  shipment 
information  is  also  provided  to  the 
industry  on  a  composite  basis  to  aid 
growers  and  handlers  in  planning  their 
individual  operations  and  in  making 
marketing  decisions  during  the  season. 

The  reports  are  also  used  by  the 
Committee  to  calculate  the  assessments 
owed  by  each  handler.  These  reports  are 
the  Committee's  best  source  for  industry 
shipping  data.  Because  these  reports  are 
so  clnsRly  tied  to  industry  information 
and  assessment  collection,  it  is 
imperative  that  the  reports  be  both 
timely  and  accurate.  "Timely  reports 
translate  into  information  that  is  more 
exact  and  current  and  helps  expedite 
the  collection  of  assessments.  However, 
the  Committee  has  been  experiencing 
problems  receiving  timely  reports  from 
some  handlers.  With  handling 
operations  increasing  in  size,  delays  in 
receiving  reports  are  magnifying  the 
industry's  information  and  assessment 
collection  problems  because  of  the 
volimie  shipped  and  assessments  owed. 
With  handlers  failing  to  file  reports  in. 
a  timely  manner,  the  composite  reports 
the  Committee  issues  on  this  shipping 
data  are  compromised.  Delayed 
reporting  has  made  available  industry 
information  inaccurate.  In  some  years, 
the  Committee  has  not  had  accurate 
monthly  pack-out  figures  until  the  end 
of  the  season.  Consequently.  Committee 
reports  based  on  this  data  has  limited 
value  to  the  industry.  In  addition,  in 
this  time  of  rapidly  changing  markets, 
monthly  reports  offer  handlers  little 
insight  into  current  market  conditions. 
Because  of  these  things,  there  is  no 
reliable  information  regarding  the 
amount  of  Vidalia  onions  in  the  current 
chaimels  of  commerce.  Without  good 
information  regarding  the  supply  of 
Vidalia  onions  available  in  the  market, 
the  pipelines  become  full,  driving  down 
prices. 

Delayed  reporting  has  also  effected 
assessment  collection.  The  Committee 
needs  accurate  and  timely  reporting  to 
calculate  and  collect  assessments  due. 
Late  reporting  can  lead  to  late 
assessment  payments  and 
corresponding  interest  charges  on  these 
late  payments.  If  the  handler  has  a  small 
operation,  this  problem  has  little  impact 
on  the  overall  Committee  budget. 
However,  with  the  size  of  handler 
operations  increasing,  a  larger  handler 
can  affect  the  Conunittee's  cash  flow 


and  budget  by  falling  behind  in  its 
reporting  and  with  the  corresponding 
assessment  payments.  This  could  force 
the  Committee  to  delay,  reduce,  or 
eliminate  projects  due  to  lack  of 
financial  resources.  The  Committee  does 
have  the  authority  to  go  to  lending 
institutions  for  operating  capital,  but 
would  prefer  not  to  incur  debt  or  the 
accompanying  interest  expense.  Thus,  it 
is  important  that  reports  and 
assessments  be  forwarded  in  a  timely 
manner. 

To  address  these  problems,  the 
Committee  voted  unanimously  to 
change  the  reporting  requirement  from 
monthly  reporting  to  weekly  reporting. 
Under  this  change,  the  shipping  week  is 
defined  as  Monday  through  Sunday. 
Reports  for  each  shipping  week  are  due 
no  later  than  4:00  p.m.  on  Tuesday  of 
the  following  week.  Handlers  are 
required  to  file  reports  for  each  season, 
with  each  new  season  beginning  January 
1.  Handlers  begin  reporting  the  first 
week  of  the  season  in  which  they  have 
shipments.  In  weeks  when  no 
shipments  are  made  the  handler  is  still 
required  to  file  a  report  indicating  that 
they  had  zero  shipments.  This  continues 
until  the  handler  files  a  final  report  for 
the  season.  The  reporting  form  provided 
by  the  Committee  has  a  space  for  the 
handler  to  indicate  when  they  are  filing 
their  final  report. 

The  Committee  believes  this  change 
will  reduce  the  problems  with  late 
reporting  and  delinquent  assessments. 
This  change  gives  Committee  staff  an 
earlier  indication  of  potential  problems. 
By  identifying  these  potential  problems 
sooner,  the  Committee  staff  can  address 
them  in  a  shorter  period  than  under  the 
monthly  reporting  requirement  and 
before  the  volumes  and  assessments  due 
grow  to  significant  amounts. 

Weekly  reporting  compresses  the 
reporting  window  and  helps  accelerate 
the  compliance  process.  Identifying 
handlers  that  are  not  reporting  can  now 
be  measured  in  weeks  rather  than 
months.  With  weekly  reporting,  the 
Committee's  compliance  officer  will 
have  a  better  indication  of  which 
operating  handlers  are  filing  timely 
reports  and  concentrate  compliance 
efforts  on  non-reporting  handlers.  A 
quicker  response  to  potential 
compliance  problems  should  help 
reduce  reporting  delays.  Therefore,  this 
change  will  improve  industry  reporting 
and  help  the  Committee  staff  more 
accurately  track  industry  shipments. 

The  Committee  believes  weekly 
reporting  will  also  improve  the  accuracy 
and  benefits  of  their  composite  reports. 
Handlers  will  receive  more  accurate 
information  regarding  industry 
shipments  and  in  a  timelier  manner. 


With  a  shipping  week  of  Monday 
through  Sunday,  handlers  will  be 
required  to  file  reports  no  later  than  4 
p.m.  on  Tuesday  following  the  week 
shipments  were  made.  The  Committee 
will  assemble  composite  reports  by 
Wednesday  and  distribute  them  to 
handlers.  Consequently,  handlers  will 
have  information  on  shipments  and  the 
supply  of  onions  on  the  market  on  a 
timelier  basis. 

Having  weekly  shipping  data  provides 
a  clearer  picture  of  market  conditions 
and  affords  better  information  regarding 
the  balance  of  supply  and  demand.  This 
is  expected  to  help  handlers  better 
address  market  swings,  reduce  market 
gluts,  and  increase  grower  returns. 

Because  reporting  and  assessments 
are  tied  closely,  the  Committee  believes 
this  change  will  also  help  expedite  the 
collection  of  assessments.  Reducing  the 
volume  of  delayed  reporting  will 
provide  the  Committee  with  better, 
timelier  information  on  which  to 
determine  assessments  due.  As  with  the 
filing  of  reports,  the  Committee  staff 
will  have  an  earlier  indication  imder 
weekly  reporting  of  those  handlers  that 
are  not  paying  their  assessments  in  a 
timely  manner.  Again,  the  earlier  a 
problem  can  be  identified,  the  quicker  it 
can  be  addressed  and  compliance  and 
collection  efforts  can  be  started. 

Timely  reports  are  important  for  both 
accurate  reports  and  assessment 
collection.  Therefore,  the  Committee 
recommended  that  the  shipment 
reporting  requirement  in  §  955. ibl  be 
changed  from  monthly  reporting  to 
weekly  reporting.  This  increases  the 
handler  reporting  from  27  hours  to  136 
hours.  The  109  hour  increase  results 
from  the  increase  in  handler  reporting 
frequency  frorn  the  current  3  responses 
to  15  responses  per  handler  at  5  minutes 
per  response.  The  total  burden  of  136 
hours  is  calculated  by  multiplying  the 
nimiber  of  handlers  (109)  by  the  number 
of  minutes  per  response  (5  minutes)  by 
the  number  of  responses  per  handler  (15 
responses). 

In  addition,  this  rule  revises  §  955.101 
to  add  information  currently  being 
reported  by  handlers  but  not  specified 
in  the  provisions.  Under  the  revised 
provisions,  handlers  will  report  their 
name  and  address,  the  period  covered 
by  the  report,  the  total  onions  received 
by  the  handler,  the  total  fresh  market 
onions  shipped,  as  well  as  the  amount 
of  shipments  from  their  own  acreage, 
their  total  assessments  due,  the  amount 
of  onions  sold,  the  volume  of  onions 
packed  under  contract  for  another 
handler  and  the  handler  name(s).  onions 
sold  to  another  handler,  and 
information  on  onions  placed  in 
Controlled  Atmosphere  storage.  These 
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provision  changes  do  not  affect  the 
handler  reporting;  bnrHf  i. 

This  rule  also  revises  the  rules  and 
regulations  regarHfng  the  handling  of 
delinquent  assessments.  Section 
955.142  had  stated  that  each  handler 
must  pay  interest  charges  of  1  percent 
per  month  on  any  unpaid  assessments 
levied,  and  on  any  accrued  unpaid 
interest  beginning  thirty  days  after  the 
date  of  billing,  until  the  delinquent 
handler's  assessment  plus  applicable 
interest  had  been  paid  in  full.  This  rule 
changes  this  section  by  specifying  when 
assessments  are  due  from  handlers  and 
by  adjusting  the  way  interest  is  applied 
to  delinquent  assessments. 

Under  the  current  requirements,  a 
handler  reported  shipments  at  the  end 
of  each  month.  The  handler  could  then 
request  to  be  billed  for  the  assessments 
due  on  those  shipments  reported.  The 
handler  could  further  delay  payment  by 
holding  the  bill  until  the  Committee 
sent  a  follow-up  letter.  This  has  created 
budgeting  problems  and  angered  those 
handlers  paying  on  time. 

To  make  the  collection  of  assessments 
easier,  timelier,  and  more  cost-effective, 
the  Committee  voted  to  revise  §  955.142 
by  making  assessments  due  at  the  time 
when  the  handler's  shipping  volume  is 
required  to  be  reported.  With  thq^change 
to  weekly  reporting,  assessments  will  be 
paid  on  a  weekly  basis  for  each  week  of 
shipments.  Assessments  are  now  due  no 
later  than  4:00  p.m.  on  Tuesday  for 
those  shipments  made  the  previous 
week  (Monday  through  Sunday).  The 
option  to  request  billing  for  assessments 
will  no  longer  be  available. 

This  change  makes  it  easier  to  collect 
assessments.  It  is  no  longer  necessary  to 
keep  track  of  who  has  paid,  and  who 
needs  to  be  billed.  Each  handler's 
assessments  are  collected  the  same  way 
and  are  due  at  the  same  time.  With  this 
change,  the  Committee  also  receives  its 
money  in  a  timelier  manner.  Rather  than 
having  to  submit  a  bill  and  wait  for 
payment,  payment  is  due  immediately 
on  the  date  when  the  weekly  shipments 
are  required  to  be  reported.  This  change 
also  saves  the  Committee  money  by 
reducing  mailing  costs  associated  with 
having  to  bill  handlers  for  assessments. 

This  change  also  improves  the 
Committee's  cash  flow.  Rather  than 
lump  sum  payments  at  the  end  of  the 
season  or  large  monthly  collections, 
assessment  income  will  be  received 
each  week  of  the  shipping  season. 

Therefore,  the  Committee  voted  that 
§955.142  be  changed  so  assessments  are 
due  not  later  than  4  p.m.  on  the  Tuesday 
immediately  following  the  week  in 
which  the  shipments  were  made,  at  the 
same  time  weekly  reports  are  due. 


Finally,  this  rule  further  revises 
§  955.142  by  adjusting  the  way  interest 
charges  are  applied  to  delinquent 
assessments.  Previously,  §955.142 
specified  that  handlers  must  pay 
interest  of  1  percent  per  month  on  any 
unpaid  assessments  and  on  any  accrued 
unpaid  interest  beginning  thirty  days 
after  the  d^te  of  billing.  The  Committee 
recomn^  ended  changing  this  language  so 
that  interest  accrues  at  1  percent  per 
week  on  any  unpaid  assessments  and 
any  accrued  unpaid  interest  beginning 
with  the  day  the  assessments  were  due 
until  the  delinquent  handler's 
assessment  plus  applicable  interest  has 
been  paid  in  full.  Consequently,  interest 
will  begin  accruing  on  delinquent 
assessments  on  the  Wednesday 
immediately  following  the  Tuesday 
when  the  assessments  were  due. 

The  Committee  also  voted  to  increase 
the  interest  charged  to  encoiu-age 
handlers  to  pay  on  time.  In  the  past, 
some  handlers  have  waited  until  the 
end  of  the  season  to  pay  their 
assessments,  in  a  way,  forcing  the 
Committee  to  basically  loan  tihem  the 
assessment  money. 

This  change  provides  more  incentive 
for  handlers  to  pay  in  a  timely  manner. 
The  additional  interest  charge  also  will 
help  compensate  the  Committee  for  the 
extra  effort  and  expenditures  required  to 
collect  the  late  assessments.  This  change 
is  expected  to  improve  assessment 
collection,  provide  more  timely 
payments,  reduce  compliance  costs,  and 
reduce  the  need  for  the  Committee  to 
borrow  operating  funds. 

The  Conunittee  has  been  looking  for 
ways  to  improve  the  timeliness  of 
reports  and  the  payment  of  assessments. 
The  Committee  believes  these  changes 
help  address  these  issues. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  133 
producers  of  Vidalia  onions  in  the 
production  area  and  approximately  109 


handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  deRned  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms,  which 
include  handlers,  are  defined  as  those 
whose  annual  receipts  are  less  than 
$5,000,000. 

Based  on  the  Georgia  Agricultural 
Statistical  Service  and  Committee  data, 
the  average  annual  grower  price  for 
ft-esh  Vidalia  onions  during  the  2001 
season  was  $13.75  per  50-pound  bag. 
Total  Vidalia  onions  shipments  for  the 
2001  season  were  around  3.592.200  50- 
pound  bags.  Using  available  data,  about 
97  percent  of  Vidalia  onion  handlers 
could  be  considered  small  businesses 
under  the  SBA  definition.  In  addition, 
based  on  acreage,  production,  grower 
prices  as  repjorted  by  the  National 
Agricultural  Statistics  Service,  and  the 
total  number  of  Vidalia  onion  growers, 
the  average  annual  grower  revenue  is 
below  $750,000.  In  view  of  the 
foregoing,  it  can  be  concluded  that  the 
majority  of  handlers  and  producers  of 
Vidalia  onions  may  be  classified  as 
small  entities. 

The  Committee  has  not  been  receiving 
timely  reports  from  some  handlers.  With 
handling  operations  increasing  in  size, 
this  has  had  a  negative  impact  on  both 
industry  information  and  assessment 
collection  because  the  quantities 
shipped  and  assessments  owed  by  some 
delinquent  handlers  is  significant.  This 
rule  revises  §  955.101  to  require 
handlers  to  file  shipping  reports  on  a 
weekly  basis  rather  than  monthly  and 
increases  the  information  requested. 
This  rule  also  revises  §  955.142, 
specifying  when  assessments  are  due 
and  adjusting  the  way  interest  is  applied 
to  delinquent  assessments.  By 
identifying  problems  sooner,  they  can 
be  addressed  in  a  shorter  period  than 
under  monthly  reporting  and  before  the 
volumes  and  assessments  due  grow  to 
significant  amounts.  This  rule  also 
encourages  handlers  to  report  and  pay 
their  required  assessments  in  a  timely 
manner  to  avoid  increased  interest 
charges  and  other  compliance  activities. 
These  changes  will  help  reduce  the 
problems  with  late  reporting  and 
assessment  collection  and  provide  more 
accurate  information  on  shipments  and 
supply.  Authority  for  these  actions  is 
provided  in  §§955.42  and  955.60  of  the 
order.  The  Committee  unanimously 
recommended  these  changes  at  a 
December  6,  2001,  meetine. 

Requiring  handlers  to  file  shipping 
reports  on  a  weekly  basis  imposes  an 
additional  reporting  burden  on  both 
small  and  large  handlers.  Total 
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reporting  requirements  per  handler  for 
monthly  reporting  totaled  15  minutes 
per  handler  (5  minutes  per  response 
times  three  responses  per  handler 
annually).  This  resulted  in  a  total 
aimual  burden  of  about  27  hours  (5 
minutes  per  response  times  3  responses 
times  109  handlers).  Requiring  handlers 
to  report  weekly,  increases  the  annual 
burden  by  1.25  hours  per  handler,  for  a 
total  burden  of  136  hours  (5  minutes  per 
response  times  15  responses  per  handler 
times  109  handlers).  Thus,  the  total 
annual  burden  for  handlers  is  increased 
by  109  hours  (136  total  burden  hours 
minus  27  total  burden  hours).  Although 
this  action  places  an  additional  burden 
on  handlers  of  Vidalia  onions,  the 
benefits  of  having  the  additional  and 
timely  information  regarding  onion 
shipments  is  expected  to  outweigh  the 
increase  in  reporting  burden. 

With  weekly  reporting,  the  Committee 
will  have  more  accurate  and  timely 
information  regarding  industry 
shipments.  Having  this  information  and 
the  resulting  reports  will  help  both  the 
Committee  and  the  industry  make  better 
decisions.  Because  the  additional 
reporting  will  be  required  from  all 
handlers  regardless  of  size,  the 
increased  burden  will  be  equitably 
distributed  to  all  handlers. 

This  rule  offers  the  potential  for  cost 
savings.  Under  this  change,  the 
Committee  and  the  industry  will  have 
access  to  more  current  information.  The 
Committee  will  be  able  to  use  this  data 
when  considering  marketing  research 
and  promotion  funding  and  activities. 
The  industry  can  use  the  information  to 
improve  marketing  decisions.  Having 
access  to  information  that  is  more 
current  should  help  the  industry 
balance  supply  with  demand,  thus 
reducing  periods  of  oversupply  and" 
price  variations.  Even  the  slightest    " 
increase  in  price  would  more  than 
compensate  for  any  costs  related  to 
these  changes. 

These  changes  also  are  expected  to 
reduce  assessment  collection  costs  for 
the  Committee.  By  removing  the  option 
to  be  billed  for  assessments,  the 
Committee  is  saving  both  employee  time 
and  postage.  This  rule  may  also  lower 
compliance  costs  for  the  Committee.  By 
reducing  the  number  of  handlers  that 
are  reporting  late,  the  Committee  will 
cut  costs  associated  with  identifying 
these  handlers.  This  should  decrease  the 
overall  number  of  compliance  cases. 

In  addition,  increasing  the  interest 
applied  to  late  assessments  will  help 
curtail  the  volume  of  delinquent 
assessments.  Such  a  reduction  also  will 
ease  staff  and  mailing  costs  directed 
toward  collecting  past  due  assessments. 


This  rule  will  have  a  positive  impact 
on  affected  entities.  The  changes  were 
recommended  to  improve  available 
industry  information,  facilitate 
assessment  collection,  and  to  reduce 
costs.  The  availability  of  more  timely 
and  accurate  industry  information  will 
benefit  both  large  and  small  handling 
operations.  The  changes  this  rule  makes 
in  terms  of  assessment  collection  mean 
that  all  handlers  will  be  assessed  the 
same  way.  with  their  assessments  due  at 
the  same  time.  The  reduction  in 
Committee  costs  is  also  expected  to 
benefit  all  handlers  regardless  of  their 
size.  Consequently,  the  opportunities  in 
benefits  of  this  rule  are  expected  to  be 
equally  available  to  all. 

An  alternative  to  the  actions 
recommended  by  the  Committee  was 
considered  prior  to  making  the  final 
recommendations.  The  alternative 
considered  was  implementing  a 
mandatory  inspection  program  under 
the  marketing  order.  However,  the 
Committee  recognized  this  alternative 
would  require  amending  the  order  and 
take  further  time  to  implement.  While 
not  ruling  out  this  alternative  in  terms 
of  future  action,  the  Committee  believed 
the  recommended  actions  give  them  a 
more  timely  solution  while  they 
consider  other  alternatives. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  proposed  rule.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Committee's  meeting  was  widely 
publicized  throughout  the  Vidalia  onion 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  December  6,  2001, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  these  actions 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  action  requires  an  additional 
collection  of  information.  These 
information  collection  requirements  are 
discussed  in  the  following  section. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  this  notice  aimounces  that 
AMS  has  received  emergency  approval  ' 
for  a  new  information  collection  request 
for  Vidalia  Onions  GrouTi  in  Georgia. 
Marketing  Order  No.  955.  The 
emergency  request  was  necessary 
because  insufficient  time  was  available 
to  follow  normal  clearance  procedures. 
This  collection  will  be  merged  with  the 
forms  currentlv  approved  for  use  under 
OMB  No.  0581-0178  "Vegetable  and 
Specialty  Crops",  and  will  replace  the 
existing  FV-181  "Vidalia  Onion 
Handler  Report  Form". 

Title:  Vidalia  Onions  Grown  in 
Georgia.  Marketing  Order  No.  955. 

OMB  Number:  0581-NEW. 

Type  of  Request:  New  collection. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act.  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  Vidalia  onion  marketing 
order  program,  which  has  been 
operating  since  1990. 

On  December  6.  2001.  the  Committee 
unanimously  recommended  revising  the 
order's  administrative  rules  and 
regulations  to  require  handlers  to  report 
to  the  Committee  information  on  Vidalia 
onion  shipments  on  a  weekly  rather 
than  monthly  basis.  This  information 
will  be  reported  on  a  Form  FV-181, 
Vidalia  Onion  Handler  Report  Form. 
This  report  is  used  by  handlers  to 
inform  the  Committee  of  their  weekly 
receipts  and  shipments  of  onioiis  during 
the  season,  assessments  due.  and  other 
information.  The  estimated  increase  in 
burden  due  to  the  increased  reporting 
ft-equency  is  one  hour  per  handler,  with 
a  total  increased  burden  estimated  at 
109  hours. 

The  weekly  reports  are  needed  so  the 
Committee  can  collect  information  on 
Vidalia  onion  shipments  on  a  weekly 
basis  during  the  season.  The  Committee 
will  evaluate  this  information  and 
determine  whether  a  handler  is  in 
compliance  with  order  regulations. 
These  reports  will  ensure  compliance 
with  the  regulations  and  assist  the 
Committee  and  the  USDA  with 
oversight  and  planning. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
USDA.  including  AMS,  Fruit  and 
Vegetable  Programs  regional  and 
headquarters  staff,  and  authorized 
Committee  employees.  Authorized 
Committee  employees  will  be  the 
primary  users  of  the  information  and 
AMS  is  the  secondary  user. 
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The  request  for  approval  of  the 
revised  information  collection  under  the 
order  is  as  follows: 

Fonn  FV-181.  Vidalia  Onion  Handler 
Report 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  Handlers  who  acquire 
and/or  ship  Vidalia  onions  during  the 
season. 

Estimated  Number  of  Respondents: 

109. 

Estimated  Number  of  Responses  per 
Respondent:  15. 

Estimated  Total  Annual  Burden  on 
Respondents:  136  hours. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  reference  OMB  No. 
0581-NEW  and  the  Vidalia  onion 
marketing  order,  and  be  sent  to  USDA 
in  care  of  the  Docket  Clerk  at  the 
previously  mentioned  address.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record.  As 
mentioned  before,  because  there  was 
insufficient  time  for  a  normal  clearance 
procedure  and  prompt  implementation 
is  needed.  AMS  has  obtained  emergency 
approval  from  OMB  for  the  use  of  the 
revised  form  for  the  season.  This 
collection  will  be  merged  with  the  forms 
currently  approved  for  use  under  OMB 
No.  0581-0178  "Vegetable  and 
Specialty  Crops",  and  will  replace  the 
existing  FV-181,  Vidalia  Onion  Handler 
Report  Fonn.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

In  addition  to  the  change  in  the 
information  collection  burden,  this  rule 


revises  the  provisions  requiring 
handlers  to  file  shipment  reports  from 
monthly  reporting  to  weekly  reporting. 
It  also  changes  when  assessments  are 
due  and  how  delinquent  assessments 
are  handled.  Any  comments  received 
will  be  considered  prior  to  finalization 
of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pvirsuant  to  5  U.S.C.  553,  it  is  also 
foiuid  and  determined  upon  good  cause 
that  it  is  impracticable,  imnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register. 
This  rule  should  be  in  place  as  early  as 
possible  in  the  current  season  which 
began  April  1.  Also,  these  issues  have 
been  widely  discussed  at  industry ' 
meetings,  and  the  Committee  has  kept 
the  industry  well  informed.  Further, 
handlers  are  aware  of  this  rule,  which 
was  recommended  at  public  meetings. 
Also;  this  rule  provides  a  60-day 
comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  955 

Onions.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  955  is  amended  as 
follows: 

PART  955— VIDAUA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  955.101  and  the  section 
heading  are  revised  to  read  as  follows: 

§  955.1 01    Vidalia  Onion  Handler  Report. 

(a)  Each  handler  shall  furnish 
shipping  reports  with  the  Vidalia  Onion 
Committee  on  a  weekly  basis.  Such 
reports  shall  be  made  on  forms  provided 
by  the  Committee  and  shall  include:  (1) 
The  name  and  address  of  the  handler; 

(2)  weekly  period  covered  by  the  report; 

(3)  total  quantity  of  Vidalia  onions 
received;  (4)  total  fi^sh  market 
shipments  of  Vidalia  onions;  (5) 
shipment  volume  coming  from  acreage 
owned  by  the  handler;  (6)  total 
assessments  owed;  (7)  volume  of  onions 


packed  under  contract  for  another 
handler  and  those  handler  names;  (8) 
onions  sold  to  another  handler;  and  (9) 
information  on  onions  placed  in 
Controlled  Atmosphere  storage. 

(b)  Handlers  shall  file  reports  each 
fiscal  period  beginning  the  first  week 
they  make  shipments  and  shall  continue 
filing  reports  until  they  submit  a  final 
report  for  the  season.  Each  such  report 
shall  be  filed  with  the  Committee  not 
later  than  4  p.m.  on  the  Tuesday 
inunediately  following  the  shipping 
week.  For  the  purpose  of  this  section, 
the  shipping  week  is  defined  as  Monday 
through  Simday. 

3.  Section  955.142  is  revised  to  read 
as  follows: 

§  955.1 42    Delinquent  assessments. 

Each  handler  shall  submit 
assessments  to  the  Vidalia  Onion 
Committee  on  a  weekly  basis  for  each 
week  during  the  fiscal  period  in  which 
they  made  shipments.  Each  such 
assessment  shall  be  paid  to  the 
Committee  not  later  than  4  p.m.  on  the 
Tuesday  immediately  following  the 
week  in  which  the  shipments  were 
made.  Each  handler  shall  pay  interest  of 
one  percent  per  week  on  any  unpaid 
assessments  levied  piu-suant  to  §  955.42 
and  on  any  accrued  unpaid  interest 
begiiming  the  day  immediately  after  the 
date  the  weekly  assessments  were  due, 
until  the  delinquent  handler's 
assessments  plus  applicable  interest  has 
been  paid  in  full. 

Dated:  lune  14,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  02-15507  Filed  6-19-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

[Docket  No.  FV01-981-610  REVIEW] 

California  Almond  Marketing  Order; 
Section  610  Review 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Confirmation  of  regulations. 

SUMMARY:  This  action  summarizes  the 
results  of  an  Agricultural  Marketing 
Service  (AMS)  review  of  Marketing 
Order  981,  which  regulates  the  handling 
of  almonds  grown  in  California,  under 
the  criteria  contained  in  section  610  of 
the  Regulatory  Flexibility  Act  (RFA). 
Based  upon  its  review,  AMS  has 
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determined  that  the  marketing  order 
should  be  continued  without  change. 

(ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  review.  Requests  for 
copies  should  be  sent  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
C  20250-0237;  Fax:  (202)  720-8938;  or 
l-mail:  moab.docketclerk@usda.gov. 

R  FURTHER  INFORMATION  CONTACT: 
artin  Engeler,  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  2202 
Monterey  Street.  Suite  102B,  Fresno. 
California  93721;  telephone  (209)  487- 
5901;  Fax:  (202)  487-5906;  E-mail: 
Martin.Engeler@usda.gov;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237, 
telephone:  (202)  720-2491;  Fax:  (202) 
720-8938;  E-mail: 
George.Kelhart@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Marketing 
Order  No.  981,  as  amended  (7  CFR  Part 
981),  regulates  the  handling  of  almonds 
grown  in  California.  The  marketing 
order  is  authorized  under  the 
Agricultiual  Marketing  Agreement  Act 
of  1937  (Act),  as  amended  (7  U.S.C. 
601-674). 

Marketing  Order  981,  originally 
established  in  1950,  authorizes  research 
and  promotion  activities,  quality 
control,  volume  control,  mandatory 
inspection,  and  reporting  requirements. 
The  marketing  order  establishes  the 
Almond  Board  of  California  (Board), 
consisting  of  five  producers  and  five 
handlers  and  their  respective  alternates. 
Currently,  four  of  the  members 
represent  cooperative  marketing 
associations  and  six  represent 
independents  (those  not  affiliated  with 
a  cooperative).  Eight  of  the  members 
and  alternates  serve  staggered,  three- 
year  terms  of  office.  Two  members  (one 
grower  and  one  handler)  serve  one-year 
terms.  These  two  positions  are 
represented  by  the  group  (cooperative  or 
independent)  that  accounted  for  over 
fifty  percent  of  the  production  in  the 
preceding  year.  Independent  producer 
members  are  nominated  by  independent 
producers,  and  independent  handlers 
members  are  nominated  by  independent 
handlers  through  a  mail  balloting 
process.  Cooperative  representatives  are 
nominated  by  the  cooperative  marketing 
organizations.  The  California  almond 
industry  currently  consists  of 
approximately  7,000  producers  and  110 
handlers. 


AMS  published  in  the  Federal 
Register  (63  FR  8014;  February  18, 
1999),  its  plan  to  revie\y  certain 
regulations,  including  Marketing  Order 
No.  981,  under  criteria  contained  in 
section  610  of  the  Regulatory  Flexibility 
Act  (RFA;  5  U.S.C.  601-612).  An 
updated  plan  was  published  in  the 
Federal  Register  on  January  4,  2002  (67 
FR  525).  AMS  published  a  notice  of 
review  and  request  for  written 
comments  on  the  California  almond 
marketing  order  in  the  Jime  13,  2001, 
issue  of  the  Federal  Register  (66  FR 
31850).  During  the  comment  period,  two 
written  comments  in  support  of  the 
marketing  order  were  received.  The 
comments  were  received  from  the  Board 
and  an  almond  handler. 

The  AMS  review  was  undertaken  to 
determine  whether  the  California 
almond  marketing  order  should  be 
continued  without  change,  amended,  or 
rescinded  to  minimize  the  impacts  on 
small  entities.  In  conducting  this 
review,  AMS  considered  the  following 
factors:  (1)  The  continued  need  for  the 
marketing  order;  (2)  the  nature  of 
complaints  or  comments  received  from 
the  public  concerning  the  marketing 
order;  (3)  the  complexity  of  the 
marketing  order;  (4)  the  extent  to  which 
the  marketing  order  overlaps, 
duplicates,  or  conflicts  with  other 
Federal  rules,  and.  to  the  extent  feasible, 
with  State  and  local  governmental  rules; 
and  (5)  the  length  of  time  since  the 
marketing  order  has  been  evaluated  or 
the  degree  to  which  technology, 
economic  conditions,  or  other  factors 
have  changed  in  the  area  affected  by  the 
marketing  order. 

In  its  written  comment,  the  Board 
addresses  the  various  activities  and 
programs  administered  under  the  order, 
describes  benefits  of  the  activities,  and 
expresses  support  for  the  programs.  It 
also  siunmarizes  the  evolution  of  the 
order  from  its  inception  in  1950  to  the 
present  day. 

The  handler  comment  also  expresses 
support  for  the  order.  It  notes  that  the 
order  provides  a  valuable  product  to 
consumers,  increases  the  consumption 
of  almonds,  and  facilitates  the  orderly 
marketing  of  almonds  in  the 
marketplace.  The  comment  also  notes 
that  the  order  accomplishes  these  things 
without  duplicating  the  efforts  of 
individual  handlers  or  engaging  in 
activities  that  affect  the  competitive 
advantage  of  handlers  in  the 
marketplace. 

The  marketing  order  was  established 
to  help  the  California  almond  industry 
work  with  AMS  to  solve  marketing 
problems  that  were  characterized  by 
abundant  supplies  and  relatively  low 
producer  returns.  These  problems 


continue  today  and  the  industry  needs 
the  marketing  tools  available  under  the 
marketing  order  in  overcoming  these 
problems.  The  industry  has  undergone 
dramatic  growth  in  production  since  the 
marketing  order's  inception.  Production 
has  increased  almost  1,000  percent 
since  the  order's  inception  and  nearly 
500  percent  since  1972.  The  marketing 
order  has  been  used  effectively  in 
expanding  markets  and  in  finding  new 
uses  for  almonds  to  absorb  the 
increasing  production. 

Based  on  its  review,  AMS  has 
determined  that  the  marketing  order 
should  be  continued  without  change. 

Neither  AMS  nor  the  Board  has 
received  any  complaints  regarding 
Marketing  Order  981  or  the  rules  and 
regulations  issued  thereunder.  In  1998, 
USDA  conducted  a  continuance 
referendum  and  the  marketing  order 
was  supported  by  nearly  90  percent  of 
the  producers  who  voted  in  the 
referendum.  The  marketing  order  is  not 
unduly  complex,  and  AMS  has  not 
identified  any  relevant  Federal  rules,  or 
State  and  local  regulations  that 
duplicate,  overlap,  or  conflict  with  the 
California  almond  marketing  order. 

AMS  provides  Federal  oversight  of 
the  order  and.  along  with  the  Board, 
monitors  marketing  operations  on  a 
continuing  basis.  AMS  works  with  the 
Board  to  ensure  that  the  regulations 
issued  and  production  and  market 
activities  undertaken  address  current 
market  and  industry  conditions,  and 
that  the  regulations  and  administrative 
procedures  implemented  are 
appropriate  for  current  practices  within 
the  industry.  The  producers  and 
handlers  of  California  almonds  support 
the  activities  that  help  ensure  the 
marketing  of  a  high  quality  product  in 
expanding  markets,  and  believe  that  this 
order  has  been  effectively  used  for  these 
purposes. 

AMS  will  continue  to  work  with  the 
California  almond  industry  in 
maintaining  an  effective  marketing 
order  program. 

Dated:  |une  14,  2002. 
Kenneth  C.  Clayton, 
Associate  Administrator.  Agricultural 
Marketing  Service. 

[FR  Doc.  02-15509  Filed  6-19-02;  8:45  am| 
BIUJNG  CODE  3410-02-P 


41818  Federal  Register / Vol.  67,  No.  119 /Thursday,  June  20.  2002 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-Niyi-398-AO;  Amendment 
39-12784;  AD  2002-12-12] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-215-1A10  and  CL-215-6B11 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-215-1A10  and  CL-215-6B11  series 
airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracking 
on  certain  wing-to-hiselage  frame 
angles;  and  repair,  if  necessary.  This 
amendment  decreases  the  compliance 
time  for  the  initial  inspection  to  detect 
cracking  on  certain  wing-to-fuselage 
frame  angles  and  decreases  the  interval 
between  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  cracking  in  the  wing- 
to-fuselage  frame  angles,  which  could 
result  in  reduced  structural  integrity  of 
the  airframe. 
DATES:  Efi^ective  July  25,  2002. 

The  incorporation  by  reference  of 
Bombardier  Alert  Service  Bulletin  215- 
A476,  Revision  4,  dated  August  18, 
2000,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  25,  2002. 

The  incorporation  by  reference  of 
Bombardier  Alert  Service  Bulletin  215- 
A476,  Revision  3,  dated  August  21, 
1998,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  September  7, 
1999  (64  FR  41775,  August  2,  1999). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  hic,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York  11581;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-16-04, 
amendment  39-11239  (64  FR  41775, 
August  2,  1999),  which  is  applicable  to 
certain  Bombardier  Model  CL-215- 
lAlO  and  CL-215-6B11  series 
airplanes,  was  published  in  the  Federal 
Register  on  February  8,  2002  (67  FR 
5958).  The  action  proposed  to  continue 
to  require  repetitive  inspections  to 
detect  cracking  on  certain  wing-to- 
fuselage  frame  angles,  and  repair,  if 
necessary.  The  action  also  proposed  to 
decrease  the  compliance  time  for  the 
initial  inspection  to  detect  cracking  on 
certain  wing-to-fuselage  frame  angles 
and  to  decrease  the  interval  between 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  is  one  airplane  of  U.S.  registry 
that  will  be  affected  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  99-16-04  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  of  the 
previously  required  actions  on  U.S. 
operators  is  estimated  to  be  $120  per 
airplane,  per  inspection  cycle. 

The  new  inspections  that  are  required 
by  this  new  AD  will  take  approximately 
3  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $180  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  ba,-<ed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 


that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regidatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11239  (64  FR 
41775,  August  2,  1999),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12784,  to  read  as 
follows: 
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1002-12-12    Bombardier,  Inc.:  Amendment 
39-12784.  Docket  2000-NM-398-AD. 
Supersedes  AD  99-16-04,  Amendment 
39-11239. 

Applicability:  Model  CL-215-1A10  and 
X-215-6B11  series  airplanes,  serial 
lumbers  1001  through  1125  inclusive, 
:ertificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
dentified  in  the  preceding  applicability 
)rovision,  regardless  of  whether  it  has  been 
nodified,  altered,  or  repaired  in  the  area 
lubject  to  the  requirements  of  this  AD.  For 
^rplanes  that  have  been  modified,  altered,  or 
■epaired  so  that  the  performance  of  the 
•equirements  of  this  AD  is  affected,  the 
)wner/operator  must  request  approval  for  an 
iltemative  method  of  compliance  in 
jccordance  with  paragraph  (g)  of  this  AD. 
rhe  request  should  include  an  assessment  of 
lie  effect  of  the  modiHcation,  alteration,  or 
'epair  on  the  unsafe  condition  addressed  by 
ills  AD;  and,  if  the  unsafe  condition  has  not 
leen  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
.accomplished  previously. 

To  detect  and  correct  cracking  in  the  wing- 
to-fuselage  frame  angles,  which  could  result 
n  reduced  structural  integrity  of  the 
airframe,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  99-1 6- 
04 

(a)  Perform  an  eddy  current  inspection  to 
detect  cracking  of  the  fuselage  frame  angles 
at  the  wing  front  and  rear  spar  attachment  to 
the  fuselage  at  the  later  of  the  times  speciHed 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  215-A476,  Revision  3,  dated  August 
21,  1998.  Thereafter,  repeat  the  inspection  at 
intervals  not  to  exceed  415  flight  hours. 

(1)  Prior  to  the  accumulation  of  2.300  total 
Qight  hours. 

(2)  Within  150  flight  hours  or  4  months 
after  September  7, 1999  (the  effective  date  of 
AD  99-16-04,  amendment  39-11239). 
whichever  occurs  first. 

Note  2:  Accomplishment  of  the  eddy 
current  inspections  of  the  lower  surfaces  of 
the  frame  angles  conducted  in  accordance 
with  Bombardier  Alert  Service  Bulletin  215- 
A476,  Revision  1,  dated. January  14,  1997.  or 
Bombardier  Alert  Service  Bulletin  215-A476, 
Revision  2,  dated  June  15, 1998,  prior  to  the 
effective  date  of  this  AD,  is  considered  to  be 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD  for 
that  area  only. 

(b)  If  the  results  of  any  inspection  required 
by  paragraph  (a)  of  this  AD  are  outside  the 
limits  speciHed  in  paragraph  2.C.(7)  of 
Bombardier  Alert  Service  Bulletin  215-A476, 
Revision  3.  dated  August  21, 1998,  or 
Bombardier  Alert  Service  Bulletin  215-A476, 
Revision  4,  dated  August  18,  2000:  Prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  FAA. 

New  Actions  Required  by  This  AD 

Initial  Inspection 

(c)  Unless  paragraph  (a)  of  this  AD  has 
been  accomplished,  perform  an  eddy  current 


inspection  to  detect  cracking  of  the  fuselage 
frame  angles  at  the  wing  front  and  rear  spar 
attachment  to  the  fuselage  at  the  later  of  the 
times  specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  AD,  in  accordance  with  Bombardier 
Alert  Service  Bulletin  215-A476,  Revision  4, 
dated  August  18.  2000. 

(1)  Prior  to  the  accumulation  of  2,300  total 
flight  hours  or  7,500  total  water  drops, 
whichever  occurs  first. 

(2)  Within  60  days  after  the  effective  date 
of  this  AD. 

Repetitive  Inspection 

(d)  Perform  an  eddy  current  inspection  to 
detect  cracking  of  the  fuselage  frame  angles 
at  the  wing  front  and  rear  spar  attachment  to 
the  fuselage,  in  accordance  with  Bombardier 
Alert  Service  Bulletin  215-A476.  Revision  4. 
dated  August  18.  2000,  at  intervals  not  to 
exceed  415  Hight  hours  or  1,500  water  drops, 
whichever  occurs  first. 

Corrective  Action 

(e)  If  the  results  of  any  inspection  required 
by  paragraph  (c)  or  (d)  of  this  AD  are  outside 
the  limits  specified  in  paragraph  2.C.(7)  of 
Bombardier  Alert  Service  Bulletin  215-A476, 
Revision  4,  dated  August  18,  2000:  Prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager.  New  York 
AGO,  FAA. 

Reporting 

(f)  Within  10  days  after  performing  any 
inspection  required  by  paragraph  (a),  (c),  or 
(d)  of  this  AD:  Report  the  findings,  positive 
or  negative,  to  Bombardier  Inc..  Amphibious 
Aircraft  Division,  Customer  Support, 
Department  645,  Attention:  Manager  of 
Technical  Support,  Fax  Number  (514)  855- 
7602.  Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.G.  3501  et 
seq.]  and  have  been  assigned  OMB  Control 
Number  2120-0056.     . 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(h)  Special  Hight  permits  may  be  issued  in 
accordance  with  §§21.197  and'21.199of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Except  as  provided  by  paragraphs  (b) 
and  (e)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Bombardier  Alert  Service 


Bulletin  215-A476,  Revision  3,  dated  August 
21, 1998;  and  Bombardier  Alert  Service 
Bulletin  215-A476,  Revision  4,  dated  August 
18,  2000;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Bombardier  Alert  Service  Bulletin  215-A476, 
Revision  4.  dated  August  18.  2000,  is 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Bombardier  Alert  Service  Bulletin  215-A476, 
Revision  3.  dated  August  21.  1998,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  September  7,  1999  (64 
FR  41775,  August  2.  1999). 

(3)  Copies  may  be  obtained  from 
Bombardier,  Inc.,  Canadair.  Aerospace 
Group.  P.O.  Box  6087,  Station  Centre-ville, 
Montreal,  Quebec  H3G  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  GF- 
1997-07R2,  dated  August  17,  2000. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
Iuly25,2002. 

Issued  in  Renton,  Washington,  on  June  11, 
2002. 

Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service.  ■ 
!FR  Doc.  02-15242  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA  2001-10666;  Airspace 
Docket  No.  ASD  01-ASW-12] 

Revision  of  Jet  Route 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  realigns  Jet  Route 
180  (J-180)  between  the  Daisetta,  TX, 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  and  the  Little  Rock,  AR. 
VORTAC  by  moving  the  route  to  the 
east  over  the  new  Sawmill,  LA, 
VORTAC.  The  FAA  is  taking  this  action 
to  enhance  aviation  safety  and  the 
management  of  the  aircraft  operations  in 
the  Texas  area. 

EFFECTIVE  DATE:  0901  UTC,  August  8. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Rohring,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
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Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  is  redesigning  the  nation's 
airspace  to  reduce  the  volume  of  air 
traffic  operations  in  certain  congested 
areas  commonly  referred  to  as  "choke- 
points."  As  part  of  this  effort,  the  FAA 
bislieves  that  revising  the  affected 
segment  of  J-180  to  reroute  it  over  the 
new  Sawmill.  LA,  VORTAC  will 
alleviate  air  traffic  congestion  in  specific 
"choke-point"  areas. 

Public  Input 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  this  proposal  to  the  FAA 
(66  FR  56250).  No  comments  were 
received  in  response  to  the  proposal. 

The  Rule 

This  amendment  to  14  CFR  part  71 
realigns  J-180  between  the  Daisetta.  TX, 
VORTAC  and  the  Little  Rock.  AR. 
VORTAC  by  moving  the  route  eastward 
over  the  new  Sawmill.  LA,  VORTAC. 
This  action  is  necessary  to  support  the 
national  airspace  redesign  project  and 
reduces  air  traffic  congestion  in 
identified  "choke-point"  areas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  aS  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400. 9J  dated 
August  31,  2001,  and  effective 
September  16.  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  listed  in  this 
docimient  will  be  published 
subsequently  in  the  Order. 


Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. ID.  Policies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16.  2001.  is  amended  as 
follows: 

Paragraph  2004 — Jet  Routes 

***** 

/-J  80    {Revised] 

From  Humble,  TX;  Daisetta,  TX;  Sawmill, 
LA;  Little  Rock.  AR. 


Issued  in  Washington,  DC,  on  June  14, 
2002. 

Reginald  C.  Matthews. 

Manager.  Airspace  and  Rules  Division. 
[FR  Doc.  02-15600  Filed  6-19-02;  8:45  am) 
BILUNG  CODE  4910-1>4> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Docket  No.  FAA-2002-12100;  Airspace 
Docket  No.  02-AGL-5] 

RIN  2120-AA66 

Change  Using  Agency  to  Restricted 
Area  R-4305;  Lake  Superior,  MN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  using 
agency  for  Restricted  Area  R-4305  Lake 
Superior.  MN.  Specifically,  this  action 
changes  the  using  agency  from  "USAF. 
Detachment  1 .  HQ  Air  Combat 
Command  (DOSR).  Offiitt  AFB,  NE "  to 
"USAF,  55th  Wing.  Ofhitt  AFB,  NE." 
This  rule  makes  no  other  changes  to  R- 
4305.  The  FAA  is  issuing  this 
amendment  because  the  DOSR  is  no 
longer  in  existence. 

EFFECTIVE  DATE:  0901  UTC,  August  8. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring.  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  2,  2002.  the  United 
States  Air  Force  (USAF)  requested  that 
the  FAA  take  action  to  change  the  using 
agency  of  R-4305  from  "USAF. 
Detachment  1.  HQ  Air  Combat 
Command  (DOSR),  Ofhitt  AFB.  NE"  to 
"USAF.  55th  Wing,  Ofhitt  AFB.  NE." 
This  change  is  needed  because  the 
DOSR  is  no  longer  in  existence  and  the 
55th  Wing.  Ofiutt  AFB  has  assumed  the 
responsibility  of  the  using  agency  for  R- 
4305. 

The  Rule 

This  amendment  to  14  CFR  part  73 
changes  the  using  agency  of  R-4305 
from  "USAF.  Detachment  1,  HQ  Air 
Combat  Command  (DOSR).  Offutt  AFB. 
NE"  to  "USAF.  55th  Wing.  Offiitt  AFB. 
NE."  No  other  changes  to  R-4305  are 
made  by  this  action. 

Since  this  action  simply  changes  the 
using  agency  for  the  restricted  area  and 
does  not  involve  a  chaixge  in  the 
dimensions  or  operations  requirements 
of  that  airspace,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Section  73.43  of  part  73 
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was  republished  in  FAA  Order  7400.8J. 
dated  September  20.  2001. 

This  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  it  has  been  determined  that  this 
is  a  routine  matter  that  will  only  affect 
air  traffic  procedures  and  air  navigation, 
it  is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. ID,  Policies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Fart  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

173.43    [Amended] 

2.  Section  73.43  is  amended  as 
follows: 


R-4305    Lake  Superior,  MN    I  Amended} 

By  removing  the  words  "Using  Agency. 
USAF.  Detachment  1,  HQ  Air  Combat 
Command  (DOSR),  Offutt  AFB.  NE"  and 
inserting  the  words  "Using  Agency.  USAF, 
55lh  Wing,  Offutt  AFB,  NE." 


Issued  in  Washington,  DC,  on  )une  14, 
2002. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  02-15601  Filed  6-19-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  352 

[Docket  No.  78rM)038] 
RIN0910-AA01 

Sunscreen  Drug  Products  for  Over-the- 
Counter  Human  Use;  Final  Monograph; 
Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  that  established  conditions 
under  which  over-the-counter  (OTC) 
sunscreen  drug  products  are  generally 
recognized  as  saie  and  effective  and  not 
misbranded.  This  amendment  updates 
the  monograph  to  incorporate  United 
States  Pharmacopeia  (U.S. P.)  name 
changes  for  four  active  ingredients 
included  in  the  monograph.  This  final 
rule  is  part  of  FDA's  ongoing  review  of 
OTC  drug  products. 
DATES:  This  final  rule  is  effective 
September  1,  2002.  Submit  written  or 
electronic  comments  by  August  19, 
2002. 

ADDRESSES:  Submit  written  or  electronic 
comments  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Lipnicki,  Center  for  Drug  Evaluation 
and  Research  (HFD-560),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
2222. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  May  21, 
1999  (64  FR  27666),  FDA  issued  a  final 
monograph  for  OTC  sunscreen  drug 
products  (21  CFR  part  352).  Section 
352.10  of  that  monograph  included  the 
active  ingredients  menthyl  anthranilate, 
octyl  methoxycinnamate,  octyl 
salicylate,  and  phenylbenzimidazole 
sulfonic  acid. 


hi  2000  (Ref.  1).  the  U.S.P.  proposed 
(for  inclusion  in  the  Third  Supplement 
to  U.S.P.  24)  name  changes  for  these 
four  ingredients  based  on  names 
adopted  by  the  United  States  Adopted 
Names  (USAN)  Council.  The  new  names 
are:  Meradimate  for  menthyl 
anthranilate,  octinoxate  for  octyl 
methoxycinnamate,  octisalate  for  octyl 
salicylate,  and  ensulizole  for 
phenylbenzimidazole  sulfonic  acid. 
These  name  changes  became  official  on 
March  1,  2001,  and  were  subsequently 
included  in  the  U.S.P.  with  an  effective 
date  of  September  1,  2002  (Ref.  2). 

n.  Naming  Process 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  requires  the  label  of  a  drug 
to  bear  the  established  name  of  the  drug 
to  the  exclusion  of  any  other 
nonproprietary  name  (except  the 
applicable  systematic  chemical  name  or 
the  chemical  formula)  (21  U.S.C. 
352(e)(l)(A)(i)).  The  established  name  of 
the  drug  is  defined  as: 

(A)  the  applicable  official  name  designated 
pursuant  to  section  508  |of  the  Act],  or  (B) 
if  there  is  no  such  name  and  such  drug,  or 
such  ingredient,  is  an  article  recognized  in  an 
official  compendium,  then  the  official  title 
thereof  in  such  compendium,  or  (C)  if  neither 
clause  (A)  nor  clause  (B)  of  this  subparagraph 
applies,  then  the  common  or  usual  name,  if 

any,  of  such  drug  or  of  such  ingredient  *  * 

* 

21  U.S.C.  352(e)(3) 

Section  508  of  the  act  (21  U.S.C.  358) 
authorizes  FDA  to  designate  an  official 
name  for  any  drug  if  FDA  determines 
"that  such  action  is  necessar>'  or 
desirable  in  the  interest  of  usefulness 
and  simplicity"  (21  U.S.C.  358(a)).  FDA 
does  not,  however,  routinely  designate 
official  names  for  drug  products  under 
section  508  of  the  agt  (§  299.4(e)  (21 
CFR  299.4(e))).  In  the  absence  of 
designation  by  FDA  of  an  official  name, 
interested  persons  may  rely  on  the 
current  compendial  name  as  the 
established  name  (§  299.4(e)). 

IIL  The  Technical  Amendment 

FDA  has  not  designated  official  names 
for  the  following  active  ingredients: 
Menthyl  anthranilate,  octyl 
methoxycinnamate,  octyl  salicylate,  and- 
phenylbenzimidazole  sulfonic  acid. 
Thus,  their  established  names  are  the 
current  compendial  names.  The  U.S.P. 
has  now  changed  the  compendial  names 
to:  Meradimate  for  menthyl 
anthranilate,  octinoxate  for  octyl 
methoxycinnamate,  octisalate  for  octyl 
salicylate,  and  ensulizole  for 
phenylbenzimidazole  sulfonic  acid.  To 
be  consistent  with  the  change  in  official 
compendial  names,  the  agency  is 
changing  these  names  in  §  352.10  in  the 


41822  Federal  Register /Vol.  67,  No.  119 /Thursday,  June  20,  2002 /Rules  and  Regulations 


ingredient  listing  and  in  §  352.20  in  the 
permitted  combinations  listing.  Because 
the  active  ingredients  are  listed  in 
alphabetical  order  in  §  352.10,  the 
ingredients  listed  in  paragraphs  (f)  ' 
through  (n)  are  rearranged  because  of 
these  name  changes.  These  name 
changes  will  become  effective  on 
September  1,  2002,  to  coincide  with  the 
U.S.P.  effective  date. 

Because  section  502(e)(1)  and  (e)(3)  of 
the  act  (21  U.S.C.  352(e)(1)  and  (e)(3)) 
require  the  established  name  of  a  drug 
to  be  used,  any  sunscreen  drug  product 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  September  1,  2002,  will 
need  to  bear  the  new  established  names 
"meradimate,"  "octinoxate," 
"octisalate,"  and  "ensulizole." 

To  the  extent  that  5  U.S.C.  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  agency  procediu^  under  5  U.S.C. 
553(b)(3)(A).  Alternatively,  the  agency's 
implementation  of  this  action  without 
opportunity  for  public  comment  comes 
within  the  good  cause  exceptions  in  5 
U.S.C.  553ai)(3)(B)  in  that  obtaining 
public  comment  is  impracticable, 
unnecessary,  and  contrary  to  public 
interest.  This  labeling  revision 
represents  a  minor  clarifying  change 
that  does  not  change  the  substance  of 
the  labeling  requirements  contained  in 
the  final  regulations.  As  discussed 
above,  manufacturers  must  relabel  their 
products  as  a  result  of  the  U.S.P.  name 
change  to  remain  in  compliance  with 
the  act.  This  amendment  updates  the 
names  of  fom-  active  ingredients  in  the 
final  monograph  for  OTC  simscreen 
drug  products  to  reflect  this  official 
name  change  that  has  ahoady  been 
implemented  by  the  U.S.P.  In 
accordance  with  21  CFR  10.40(e)(1), 
FDA  is  providing  an  opportunity  for 
comment  on  whether  the  regulation 
should  be  modified  or  revoked. 

rV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act,  if  a  rule 


has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation). 

The  agency  concludes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  Executive  Order  12866  and  in 
these  two  statutes.  FDA  has  determined 
that  the  final  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order. 

The  Unfunded  Mandates  Reform  Act 
of  1995  does  not  require  FDA  to  prepare 
a  statement  of  costs  and  benefits  for  this 
final  rule,  because  the  final  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation  adjusted  statutory 
threshold  is  about  $110  million. 

The  piupose  of  this  final  rule  is  to 
update  the  final  monograph  for  OTC 
sunscreen  drug  products  to  incorporate 
U.S.P.  name  changes  for  four  active 
ingredients  included  in  the  monograph. 
As  discussed  in  section  II  of  this 
document,  section  502(e)(1)  and  (e)(3)  of 
the  act  require  that  the  established  name 
of  a  drug  be  used.  Under  §  299.4(e), 
because  FDA  does  not  routinely 
designate  official  names  under  section 
508  of  the  act,  the  established  name 
under  section  502(e)  of  the  act 
ordinarily  is  the  compendial  name  of 
the  drug.  Therefore,  because  FDA  has 
not  designated  an  official  name  under 
section  508  of  the  act,  manufactiuers 
must  relabel  their  products  as  a  result  of 
the  U.S.P.  name  change  to  remain  in 
compliance  with  the  act.  Updating  the 
names  of  the  active  ingredients  in  the 
sunscreen  monograph  to  reflect  their 
current  established  names  will 
eliminate  possible  confusion  by  the 
public.  The  U.S.P.  allows  manufactiuers 
18  months  to  comply  with  the  name 
changes,  and  the  agency's  effective  date 
coincides  with  that  of  the  U.S.P. 

Because  manufacturers  must  relabel 
their  products  as  a  result  of  the  U.S.P. 
name  change  to  remain  in  compliance 
with  the  act,  this  rule  does  not  impose 
any  additional  costs  on  industry. 
Consequently,  the  agency  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  Therefore,  no 
further  analysis  is  required. 

V.  Paperwork  Reduction  Act  of  1995 

The  agency  concludes  that  the 
labeling  requirements  in  this  document 
are  not  subject  to  review  by  the  Office 
of  Management  and  Budget  because 
they  do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviromnent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contciin  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

Vni.  Opportunity  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  by  August  19,  2002.  Two 
copies  of  all  written  comments  are  to  be 
submitted.  Individuals  ^submitting 
written  comments  or  anyone  submitting 
electronic  comments  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
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Management  Branch  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  "Pharmacopeial  Forum,"  The  United 
States  Pharmacopeial  Convention,  Inc., 
Rockville,  MD.  pp.  693  to  694.  717  to  719. 
and  726  to  729.  May  and  June,  2000. 

2.  "Third  Supplement,"  United  States 
Pharmacopeia  24.  National  Formulary  19, 
The  United  States  Pharmacopeial 
Convention.  Inc.,  Rockville,  MD,  pp.  3025, 
3053,  3061  to  3062.  January  2.  2001. 

List  of  Subjects  in  21  CFR  352 

Labeling,  Over-the-counter  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  352  is 
amended  as  follows: 

PART  352— SUNSCREEN  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 


1.  The  authority  citation  for  21  CFR 
>art  352  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353. 
155,360,371. 

2.  Section  352.10  is  amended  by 
"evising  paragraphs  (f)  through  (n)  to 
"ead  as  follows: 

1 352.10    Sunscreen  active  ingredients. 

•  *         *         * 

(f)  Ensulizole  up  to  4  percent. 

(g)  Homosalate  up  to  15  percent, 
(n)  [Reserved). 

(i)  Meradimate  up  to  5  percent, 
(j)  Octinoxate  up  to  7.5  percent, 
(k)  Octisalate  up  to  5  percent. 

(1)  Octocrylene  up  to  10  percent, 
(m)  Oxybenzone  up  to  6  percent, 
(n)  Padimate  O  up  to  8  percent. 

•  *        *        * 

3.  Section  352.20  is  amended  by 
evising  paragraphs  (a)(1)  and  (a)(2)  as 
bllows: 

1 352.20    Permitted  combinations  of  active 
ingredients. 

•  *         *         * 

(a)  Combinations  of  sunscreen  active 
ngredients.  (1)  Two  or  more  sunscreen 
ictive  ingredients  identified  in  § 
>52.10(a),  (c),  (e),  (f),  (g),  and  (i)  through 
r)  may  be  combined  with  each  other  in 
a  single  product  when  used  in  the 
concentrations  established  for  each 
ingredient  in  §  352.10.  The 
concentration  of  each  active  ingredient 
must  be  sufficient  to  contribute  a 
minimum  SPF  of  not  less  than  2  to  the 
finished  product.  The  finished  product 
must  have  a  minimum  SPF  of  not  less 
than  the  number  of  sunscreen  active 
ingredients  used  in  the  combination 
multiplied  by  2. 

(2)  Two  or  more  sunscreen  active 
ingredients  identified  in  §  352.10(b),  (c), 


(e),  (g),  (j)  through  (m),  (o),  and  (q)  may 
be  combined  with  each  other  in  .a  single 
product  when  used  in  the 
concentrations  established  for  each 
ingredient  in  §  352,10.  The 
concentration  of  each  active  ingredient 
must  be  sufficient  to  contribute  a 
minimum  SPF  of  not  less  than  2  to  the 
finished  product.  The  finished  product 
must  have  a  minimum  SPF  of  not  less 
than  the  number  of  sunscreen  active 
ingredients  used  in  the  combination 
multiplied  by  2, 
***** 

Dated:  June  11.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-15632  Filed  6-19-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  510, 522,  and  529 

Certain  Other  Dosage  Form  New 
Animai  Drugs;  Progesterone 
Intravaglnai  inserts 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  DEC 
International,  Inc.  The  NADA  provides 
for  use  of  progesterone  intravaginal 
inserts  for  manipulation  of  estrus  in 
cattle. 

DATES:  This  rule  is  effective  June  20, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harlan  J.  Howard,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500Standish  PI., 
Rockville,  MD  20855,  301-827-0231,  e- 
mail:  hhoward@cvm.fda, gov. 
SUPPLEMENTARY  INFORMATION:  DEC 
International,  Inc.,  1919  South 
Stoughton  Rd.,  P.O.  Box  8050,  Madison 
WI  53708-8050,  filed  NADA  141-200 
that  provides  for  use  of  EAZI-BREED 
CIDR  Progesterone  Intravaginal  Inserts 
for  synchronization  of  estrus  in  suckled 
beef  cows  and  replacement  beef  and 
dairy  heifers,  for  advancement  of  first 
postpartum  estrus  in  suckled  beef  cows, 
and  for  advancement  of  first  pubertal 
estrus  in  replacement  beef  heifers.  The 
NADA  is  approved  as  of  May  2,  2002, 
and  the  regulations  in  21  CFR  part  529 
are  amended  by  adding  §  529.1940  to 


reflect  the  approval.  The  regulation  in 
21  CFR  522.690  is  being  amended  to 
add  a  cross-reference  for  the  concurrent 
use  of  dinoprost  solution  by 
intramuscular  injection  and  is  being 
revised  to  reflect  a  current  format.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  DEC  International,  Inc., 
has  not  been  previously  listed  in  the 
animal  drug  regulations  as  a  sponsor  of 
an  approved  application.  At  this  time. 
21  CFR  510.600(c)  is  being  amended  to 
add  entries  for  the  firm. 

In  accordance  with  the  heedom  of 
information  provisions  of  21  CFR  part 

20  and  514.1  l(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F){ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  May  2. 
2002. 

The  agency  has  carefully  considered 
the  potential  enviroiunental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch  (see 
ADDRESSES)  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  5 li) 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  522  and  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510,  522.  and  529  are 
amended  as  follows: 
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PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352. 
353,  360b,  371,  379e. 


2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  an  entry  for  "DEC 
International,  Inc."  and  in  the  table  in 
paragraph  (c)(2)  by  numerically  adding 
an  entry  for  "067080"  to  read  as  follows: 


§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  S|>onsors  of  approved 
applications. 

***** 

(c)  *  *  * 
(D*  *  * 


Firm  name  and  address 

Drug  labeler  code 

*                                   •                                   •                                   • 

DEC  International,  Inc.,  1919  South  Stoughton  Rd.,  P.O.  Box  8050,  Madison,  Wl  53708- 
8050 

•                                                                        •                                                                        •                                                                         • 

• 
* 

• 

067080 

• 

« 
• 

(2)*   *   * 

Dmg  labeler  code 


Firm  name  and  address 


067080 


DEC  International,  Inc.,  1919  Soutt)  Stoughton  Rd.,  P.O.  Box  8050,  Madison,  Wl  53708- 

8050 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

4.  Section  522.690  is  revised  to  read 
as  follows: 

§522.690    Dinoprost  solution. 

(a)  Specifications.  Each  milliliter  (mL) 
of  solution  contains  dinoprost 
tromethamine  equivalent  to  5 
milligrams  (mg)  dinoprost. 

(b)  Sponsors.  See  Nos.  000009  and 
059130  in  §  510.600(c)  of  this  chapter. 

(c)  Special  considerations.  (1)  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

(2)  Women  of  child-bearing  age, 
asthmatics,  and  persons  with  bronchial 
and  other  respiratory  problems  should 
exercise  extreme  caution  when  handling 
this  product.  Dinoprost  tromethamine  is 
readily  absorbed  through  the  skin  and 
can  cause  abortion  and  bronchiospasms. 
Accidental  spillage  on  the  skin  should 
be  washed  off  immediately  with  soap 
and  water. 

(d)  Conditions  of  use — (1)  Horses — (i) 
Amount.  1  mg  per  100  pounds  of  body 
weight  as  a  single  intramuscular 
injection. 

(ii)  Indications.  For  its  luteolytic 
effect  to  control  timing  of  estrus  in 
estrus  cycling  mares  and  in  clinically 
anestrous  mares  that  have  a  corpus 
luteum. 

(iii)  Limitations.  Not  for  use  in  horses 
intended  for  food. 

(2)  Cattle— (i)  Beef  cattle  and 
nonlactating  dairy  heifers — (A)  Amount. 
25  mg  as  an  intramuscular  injection 


either  once  or  twice  at  a  10-  to  12-day 
interval. 

(B)  Indications.  For  its  luteolytic 
effect  to  control  timing  of  estrus  and 
ovulation  in  estrous  cycling  cattle  that 
have  a  corpus  luteum. 

(ii)  Beef  cattle  and  nonlactating  dairy 
heifers — (A)  Amount.  25  mg  as  a  single 
intramuscular  injection. 

(B)  Indications.  For  treatment  of 
pyometra  (chronic  endometritis). 

(iii)  Nonlactating  cattle — (A)  Amount. 
25  mg  as  a  single  intramuscular 
injection  during  the  first  100  days  of 
gestation. 

(B)  Indications.  For  its  abortifacient 
effect  in  nonlactating  cattle. 

(iv)  Lactating  dairy  cattle — (A) 
Amount.  25  rag  as  a  single 
intramuscular  injection. 

(B)  Indications.  For  treatment  of 
unobserved  (silent)  estrus  in  lactating 
dairy  cattle  that  have  a  corpus  luteum. 

(v)  Dinoprost  solution  as  provided  by 
No.  000009  in  §  510.600(c)  of  this 
chapter  may  be  used  concurrently  with 
progesterone  intravaginal  inserts  as  in 
§  529.1940  of  this  chapter. 

(3)  Swine — (i)  Amount.  10  mg  as  a 
single  intramuscular  injection. 

(ii)  Indications.  For  parturition 
induction  in  swine  when  injected 
within  3  days  of  normal  predicted 
farrowing. 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

6.  Section  529.1940  is  added  to  read 
as  follows: 


§529.1940    Progesterone  intravaginal 
inserts. 

(a)  Specifications.  Each  insert 
contains  1.38  grams  of  progesterone  in 
molded  silicone  over  a  nylon  spine.. 

(b)  Sponsor.  See  No.  067080  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See 
§  556.540(a)  of  this  chapter. 

(d)  Special  considerations.  (1)  Wear 
latex  gloves  when  handling  inserts. 
Store  removed  inserts  in  a  plastic  bag  or 
other  sealable  container  until  they  can 
be  disposed  in  accordance  with 
applicable  local,  State,  and  Federal 
regulations. 

(2)  This  product  is  approved  with  the 
concurrent  use  of  dinoprost  solution  on 
day  6  of  the  7-day  administration 
period.  See  §  522.690(c)  of  this  chapter. 

(e)  Conditions  of  use — (1)  Amount. 
Administer  one  intravaginal  insert  per 
animal  for  7  days.  Administer  25 
milligrams  (mg)  dinoprost  (5  milliliters 
(mL)  of  5  mg/mL  solution  as  in 

§  522.690(a)  of  this  chapter)  1  day  prior 
to  insert  removal. 

(2)  Indications  for  use.  For 
synchronization  of  estrus  in  suckled 
beef  cows  and  replacement  beef  and 
dairy  heifers,  for  advancement  of  first 
postpartum  estrus  in  suckled  beef  cows, 
and  for  advancement  of  first  pubertal 
estrus  in  replacement  beef  heifers. 

(3)  Limitations.  Do  not  use  in  animals 
with  abnormal,  immature,  or  infected 
genital  tracts;  or  in  beef  cows  that  are 
fewer  than  20  days  postpartum;  or  in 
beef  or  dairy  heifers  of  insufficient  size 
or  age  for  breeding;  or  in  lactating  dairy 
cows.  Do  not  use  an  insert  more  than 
once.  To  prevent  the  potential 
transmission  of  venereal  and 
bloodborne  diseases,  the  inserts  should 
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)e  disposed  after  a  single  use. 
Administration  of  vaginal  inserts  for 
periods  greater  than  7  days  may  result 
in  reduced  fertility.  Dinoprost  solution 
as  provided  by  No.  000009  in 
§  510.600(c)  of  this  chapter. 

Dated:  )une  6,  2002. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  02-15633  Filed  6-19-02;  8:45  am] 

BILUNO  CODE  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 
[SPATS  No.  MT-021-FOR] 

Montana  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

summary:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  a  proposed 
amendment  to  the  Montana  abandoned 
mine  land  reclamation  (AMLR)  plan 
(hereinafter  referred  to  as  the  "Montana 
plan")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  Montana  proposed 
revisions  and  additional  explanatory 
information  about  the  Department  of 
Environmental  Quality  (DEQ),  its 
authority,  organization,  personnel 
staffing  policies,  and  purchasing  and 
procurement  policies.  Montana  also 
provided  information  about  the  AMLR 
plan,  the  goals  and  objectives  of  the 
emergency  program,  reclamation  project 
ranking  and  selection,  the  coordination 
among  agencies,  policies  and 
procedures  for  land  acquisition, 
reclamation  of  private  land,  consent  for 
entry,  the  accoimting  system,  and  a  new 
appendix  concerning  the  abandoned 
inactive  mines  scoring  system  (AIMSS). 
Montana  revised  its  plan  to  meet  the 
requirements  of  the  corresponding 
Federal  regulations  and  to  be  consistent 
with  SMCRA,  to  clarify  ambiguities,  and 
to  improve  operational  efficiency. 
EFFECTIVE  DATE:  June  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Director,  Casper  Field  Office; 
Telephone:  (307)  261-6550;  Internet 
address:  gpadgett@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Plan 

II.  Submission  of  the  Proposed  Amendment 


III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Montana  Plan 

The  AMLR  Program  was  established 
by  Title  IV  of  the  Act  (30  U.S.C.  1201 
et  seq.)  in  response  to  concerns  over 
extensive  environmental  damage  caused 
by  past  coal  mining  activities.  The 
program  is  funded  by  a  reclamation  fee 
which  is  collected  on  each  ton  of  coal 
that  is  produced.  The  money  collected 
is  used  to  finance  the  reclamation  of 
abandoned  coal  mines  and  for  other 
authorized  activities.  Section  405  of  the 
Act  allows  States  and  Indian  tribes  to 
assume  exclusive  responsibility  for 
reclamation  activity  within  the  State  or 
on  Indian  lands  if  ihey  develop  and 
submit  to  the  Secretary  of  the  Interior 
for  approval,  a  program  (often  referred 
to  as  a  "plan")  for  Uie  reclamation  of 
abandoned  coal  mines. 

On  November  24, 1980,  the  Secretary 
of  the  Interior  approved  the  Montana 
plan.  You  can  find  general  background 
information  on  the  Montana  plan, 
including  the  Secretary's  findings  and 
the  disposition  of  comments,  in  the 
October  24, 1980,  Federal  Register  (45 
FR  70445).  You  can  also  find  later 
actions  concerning  Montana's  plan  and 
plan  amendments  at  30  CFR  926.21  and 
926.25. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  August  15,  2000, 
Montana  sent  us  a  proposed  amendment 
to  its  plan  (SPATS  No.  MT-021-FOR, 
Administrative  Record  No.  MT-18-01) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
Montana  sent  the  amendment  in 
response  to  a  required  plan  amendment 
at  30  CFR  926.21(a)  and  at  its  own 
initiative. 

Montana  proposed  to  delete  its 
abandoned  mine  land  (AML)  rule 
definitions  of  "abandoned  mine  land  . 
reclamation  fund,"  "emergency,"  and 
"extreme  danger"  at  the  Administrative 
Rules  of  Montana  (ARM)  26.4.301  and 
its  definitions  of  "abandoned  mine  land 
reclamation  fund,"  "emergency," 
"expended,"  "extreme  danger,"  "fund," 
"left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition,"  "Montana  abandoned  mine 
reclamation  program,"  and  "reclamation 
activities"  at  ARM  26.4.1231.  Montana 
proposed  a  revised  definition  of 
"abandoned"  at  ARM  26.4.301  and  a 
revised  ARM  26.4.1303.  Montana  also 
proposed  to  delete  the  AML  rules  at 
ARM  26.4.1232  through  26.4.1242  and 
to  rely  instead  on  its  AMLR  plan  and  on 
the  statutory  provisions  at  the  Montana 


Code  Annotated  (MCA)  82-4-239,  242, 
323, 371, 372, 424,  445  and  446. 
Montana  proposed  revisions  to  MCA 
82-4-239  to  reflect  the  reorganized 
duties  of  the  Board  of  Environmental 
Review  and  the  DEQ.  Montana 
presented  its  1995  reorganization  plan 
abolishing  the  Department  of  State 
Lands  and  creating  the  DEQ. 

We  announced  receipt  of  the 
proposed  amendment  in  the  September 
25,  2000,  Federal  Register  (65  FR  57581; 
Administrative  Record  No.  MT-18-06). 
In  the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
October  25.  2000.  We  received 
comments  from  three  Federal  agencies. 

During  our  review  of  the  amendment, 
we  identified  concerns  relating  to  the 
deletion  of  Montana's  rules  concerning 
non-emergency  AML  reclamation,  the 
deletion  of  Montana's  rules  concerning 
emergency  reclamation,  the  statutes 
relating  to  Montana's  AMLR  plan,  cross- 
references  and  quotes  in  the  Montana 
plan  which  cited  the  deleted  rules,  and 
the  reference  to  the  former  Department 
of  State  Lands,  now  the  DEQ.  We 
notified  Montana  of  these  concerns  by 
letter  dated  January  24,  2001 
(Administrative  Record  No.  MT-18-08). 

Montana  responded  in  a  letter  dated 
April  30,  2001,  by  submitting  additional 
explanatory  information  and  a  revised 
2001  plan  amendment  (Administrative 
Record  No.  MT-18-11).  Montana 
responded  to  each  of  our  January  24, 
2001,  concerns,  in  particular,  explaining 
where  Montana  believes  it  retains 
authority  to  implement  its  approved 
AMLR  program  (both  emergency  and 
non-emergency  reclamation  activities) 
for  each  deleted  rule,  where  Montana 
intends  to  rely  upon  Federal  authority, 
that  the  2001  plan  amendment 
supercedes  earlier  plans  which  may 
conflict  with  subsequent  revisions,  and 
referencing  additional  statutes  which 
provide  AML  authority.  Montana 
revised  the  AMLR  plan  to  provide  2001 
updated  information,  delete  bbsolete 
rule  cites,  change  the  State  agency  name 
to  the  Department  of  Environmental 
Quality,  provide  missing  pages,  provide 
an  organizational  chart  for  the  DEQ,  and 
make  other  editorial  changes.  By  letter 
dated  June  5,  2001  (Administrative 
Record  No.  MT-18-13),  Montana 
provided  a  complete  Attachment  C  to  its 
revised  plan. 

Based  on  Montana's  explanatory 
information  and  revised  2001  plan 
amendment,  we  reopened  the  public 
comment  period  in  the  June  1,  2001, 
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Federal  Register  (66  FR  29744. 
Administrative  Record  No.  MT-18-12) 
and  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  the 
adequacy  of  the  revised  amendment.  We 
did  not  hold  a  public  hearing  or  meeting 
because  no  one  requested  one.  The 
public  comment  period  closed  on  July  2, 
2001.  We  received  comments  from  two 
Federal  agencies. 

m.  OSM's  Findings 

Following  are  the  hndings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  884.14  and  884.15.  We  are 
approving  the  amendment. 

A.  Montana  State  Reorganization  To 
Create  the  Board  of  Environmental 
Review  and  the  Department  of 
Environmental  Quality 

In  1995,  the  Montana  legislature 
renamed  the  former  Board  of  Land 
Commissioners  to  become  the  Board  of 
Environmental  Review  and  created  the 
DEQ,  formerly  the  Department  of  State 
Lands.  This  reorganization  was 
performed  in  order  to  streamline  the 
natural  resource  functions  of  State 
government.  Montana  submitted  the 
statute  changes  resulting  from  the  State 
reorganization  in  SPATS  No.  MT-017- 
FOR  (Administrative  Record  No.  MT- 
14-01). 

When  we  reviewed  the  MT-017-FOR 
submittal,  we  did  not  find  any 
regulatory  (Title  V)  problems  with  the 
Montana  submittal  concerning  the  State 
reorganization.  However,  we  deferred 
on  the  approval  of  MCA  82-4-239 
concerning  AML  (Title  IV)  reclamation 
and  placed  a  required  plan  amendment 
upon  the  Montana  program  (30  CFR 
926.21(a))  in  order  to  obtain  more 
information  concerning  the  revised 
AMLR  plan  and  the  AMLR 
reorganization.  For  more  information, 
please  refer  to  the  final  rule  Federal 
Register  notice  dated  January  22. 1999, 
on  MT-017-FOR  (64  FR  3604; 
Administrative  Record  No.  MT-14-13). 

In  the  August  15,  2000,  submittal 
(SPATS  No.  MT-b21-F0R: 
Administrative  Record  No.  MT-18-01), 
Montana  presented  a  copy  of  the  2000 
State  handbook  concerning  the  creation 
of  the  Montana  DEQ.  This  handbook 
contains  the  information  we  requested 
regcirding  a  new  organizational  chart  for 
the  AMLR  plan  under  the  DEQ. 

In  addition,  Montana  has  submitted  a 
rewritten  Reclamation  Plan  2001  plan 
amendment.  In  this  dociunent,  Montana 
has  updated  references  from  the  former 
Department  of  State  Lands  to  reflect 
management  under  the  cvurent  DEQ. 
The  following  pages  have  been  revised 
to  reflect  that  name  change:  pages  1  and 


2,  Introduction;  page  3,  the  Designation 
of  the  DEQ  as  Authorized  Agency;  page 
5.  Legal  Opinion  of  Authority  to 
Conduct  AML  Program;  page  7,  Goals 
and  Objectives;  page  8,  Reclamation 
Projects  Ranking  and  Selection;  page  9, 
Coordination  of  Agencies;  page  10, 
Policies  and  Procedures  for  Land 
Acquisition,  Management  and  Disposal; 
page  11,  Reclamation  of  Private  Land; 
page  12,  Consent  for  Entry;  pages  13 
through  15,  Administrative  and 
Mcmagement  Structure;  page  16, 
Personnel  Staling  Policies;  page  17, 
Purchasing  and  Procurement  Policies; 
page  18,  Accounting  System;  page  19, 
Parameters  Related  to  Montana  AML 
Reclamation  Program;  and  Attachments 
C,  D,  E,  and  F  concerning  Abandoned 
Inactive  Mine  Scoring  System  (AIMSS), 
DEQ  Personnel  Staffing  Policies, 
Purchasing  and  Procurement  Delegation 
Agreement,  and  the  Montana 
Administrative  Register  which 
published  notices  of  the  Montana  AML 
plan  revision  in  1996,  respectively. 

In  the  response  letter  dated  April  30, 
2001  (Administrative  Record  No.  MT- 
18-11),  Montana  stated  that  there  are  no 
further  revisions  to  the  State  AMLR 
plan,  other  than  what  is  included  in  this 
submittal.  This  explanation  satisfies  the 
required  plan  amendment  at  30  CFR 
926.21(a)  as  it  provides  us  with 
adequate  information  concerning 
Montema's  reorganization.  We  find 
Montana's  AMLR  plan  amendment  to  be 
in  compliance  with  SMCRA  and 
consistent  with  the  Federal  regulations. 
We  remove  the  required  plan 
amendment  at  30  CFR  926.21(a). 

B.  Deletion  of  Definitions  Concerning 
"Abandoned  Mine  Land  Reclamation 
Fund,"  "Emergency"  and  "Extreme 
Danger  at  ARM  26.4.301:  Revision  of 
Definition  of  " Abandoned"  at  ARM 
26.3.301  and  ARM  26.4.1303:  and  the 
Deletion  of  ARM  26.4.1231.  26.4.1232. 
26.4.1233,  26.4.1234,  26.4.1235. 
26.4.1236.  26.4.1237.  26.4.1238. 
26.4.1239.  26.4.1240.  26.4.1241.  and 
26.4.1242 

As  part  of  the  Montana  Governor's 
directive  to  reduce  ARM  rules  by  at 
least  5%,  Montana  proposed  to  delete 
all  State  rules  (listed  above)  concerning 
its  AMLR  program  (see  Attachment  F, 
2001  State  Plan  Amendment)  in  1996. 
Montana  decided  to  rely  on  its  AMLR 
plan;  the  State  statutes  at  MCA  82-4- 
239,  242,  323,  371.  372,  424,  445,  and 
446;  and  the  Federal  authority 
contained  in  the  Code  of  Federal 
Regulations  at  30  CFR  subchapter  R. 

In  response  to  these  deletions,  we  sent 
Montana  a  letter  dated  January  24,  2001, 
requesting  a  description  of  where  the 
deleted  sections  were  covered 


elsewhere,  either  in  the  approved  AMLR 
plan  or  the  State  statutes 
(Administrative  Record  No.  MT-18-08). 
In  response,  Montana  provided  a 
rewritten  AMLR  plan,  as  well  as  a  letter 
dated  April  30,  2001,  detailing  where 
the  information  from  the  deleted  rules  is 
addressed  elsewhere  in  the  State  AMLR 
plan  (Administrative  Record  No.  MT- 
18-11).  The  replacement  authority  for 
the  deleted  rules  in  the  Montana  AMLR 
plan  is  as  follows: 

a.  Montana's  Emergency  AMLR  Program 

Montana  states  that  it  will  use  the 
Federal  definitions  for  "emergency"  and 
"extreme  danger"  which  are  contained 
in  30  CFR  870.5.  Montana  has  also 
attached  its  approved  1983  Emergency 
Program  Plan  Amendment  to  the  2001 
State  Plan  Amendment  as  Attachment 
A.  The  1983  Emergency  Program  Plan 
and  the  original  1980  plan  address  the 
provisions  of  ARM  26.4.1231  and 
26.4.1232  concerning  AMLR  definitions 
and  the  AMLR  fund.  Montana  states  that 
most  of  the  remaining  rule  deletions  do 
not  pertain  to  Montana's  emergency 
AMLR  program  and  are  covered 
elsewhere  in  the  plan.  A  copy  of 
Montana's  original  1980  AMLR  plan, 
which  is  referenced  in  the  following 
discussions,  may  be  obtained  from  the 
DEQ. 

b.  ARM  26.4.1233,  Abandoned  Mine 
Land  Reclamation:  Eligible  Lands  and 
Waters 

The  most  current  definition  of  eligible 
lands  and  waters  is  contained  in  the 
1995  Montana  plan  amendment  (SPATS 
No.  MT-016-FOR;  Administrative 
Record  No.  MT-AML-01).  This 
definition  was  expanded  to  include 
certain  coal  mine  sites  where  there  had 
been  a  forfeiture  of  inadequate  bonds  or 
where  bonds  were  forfeited  from  an 
insolvent  surety. 

c.  ARM  26.4.1234,  Abandoned  Mine 
Land  Reclamation:  Reclamation 
Objectives  and  Priorities 

The  requirements  for  this  deleted  rule 
are  contained  in  the  original  1980  plan 
beginning  on  page  11,  Volume  1.  The 
AML  goals  and  objectives  are  addressed 
on  page  7  of  the  2001  State  Plan 
Amendment  (SPATS  No.  MT-021-FOR; 
Administrative  Record  No.  MT-18-11). 

d.  ARM  26.4.1235,  Abandoned  Mine 
Land  Reclamation:  Reclamation  Project 
Evaluation 

Montana's  criteria  for  AML  project 
ranking  and  selection  are  contained  on 
page  14,  Volume  1  of  the  1980  original 
AMLR  plan.  In  addition,  Montana  has 
incorporated  at  Attachment  C  of  the 
2001  State  Plan  Amendment,  the 
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XlMSS,  a  procedure  for  ranking  and 
evaluating  projects  (SPATS  No.  MT- 
021-FOR;  Administrative  Record  No. 
MT-18-11). 

e.  ARM  26.4.1236,  Abandoned  Mine 
Land  Reclamation:  Consent  to  Enter 
Lands 

Montana's  original  1980  plan  lists  the 
{ literia  for  AML  consent  of  entry  on 
page  25,  Volume  1.  In  addition,  page  12 
of  the  2001  State  Plan  Amendment 
addresses  consent  for  entry  (SPATS  No. 
MT-021-FOR;  Administrative  Record 
No.  MT-18-11). 

f.  ARM  26.4.1237,  Abandoned  Mine 
Land  Reclamation:  Land  Eligible  for 
Acquisition 

Montana's  original  1980  plan  defines 
he  policies  and  procedures  for  land 
acquisition,  management,  and  disposal 
on  pages  19  through  21,  Volume  1,  as 
does  page  10  of  the  2001  State  Plan 
Amendment  (SPATS  No.  MT-021-FOR; 
Administrative  Record  No.  MT-18-11). 

g.  ARM  26.4.1238,  Abandoned  Mine 
Land  Reclamation:  Procedures  for 
Acquisition 

Montana's  original  1980  AMLR  plan 
addresses  the  procedures  for  land 
acquisition  on  pages  19  through  21, 
Volume  1,  as  does  the  2001  State  Plan 
Amendment  on  page  10  (SPATS  No. 
MT-021-FOR;  Administrative  Record 
No.  MT-18-11). 

h.  ARM  26.4.1239,  Abandoned  Mine 
Land  Reclamation:  Acceptance  of  Gifts 
of  Land 

Montana's  original  1980  AMLR  plan 
defines  the  policies  and  procedures  for 
land  acquisition,  management,  and 
disposal  on  pages  19  through  21, 
Volume  1. 


i.  ARM  26.4.1240,  Abandoned  Mine 
Land  Reclamation:  Management  of 
Acquired  Lands 

Montana's  original  1980  AMLR  plan 
efines  the  policies  and  procedures  for 
land  acquisition,  management  and 
disposal  on  pages  19  through  21, 
Volume  1. 


ARM  26.4.1241,  Abandoned  Mine 
jand  Reclamation:  Disposition  of 
Reclaimed  Lands 

Montana's  original  1980  AMLR  plan 
lefines  the  policies  and  procedures  for 
and  acquisition,  management,  and 

disposal  on  pages  19  through  21, 

Voltune  1. 

k.  ARM  26.4.1242,  Abandoned  Mine 
Land  Reclamation:  Reclamation  on 
'rivate  Land 

The  requirement  to  reclaim  private 
and  is  addressed  in  the  Montana 


Constitution  at  Article  IX,  in  the  original 
1980  AMLR  plan  on  page  24,  and  in  the 
2001  State  Plan  Amendment  at  page  11 
(SPATS  No.  MT-021-FOR; 
Administrative  Record  No.  MT-18-11). 
In  addition  to  discussion  a.  through  k. 
above,  pages  five  through  19  of  the  2001 
Plan  Amendment  address  the  content  of 
an  AML  plan.  The  Federal  equivalent  is 
contained  at  30  CFR  884.13.  Therefore, 
based  on  the  above  description,  we  find 
that  the  proposed  Montana  deletions 
and  revisions,  considered  together  with 
other  statutes  and  plan  amendments, 
compare,  all  together,  with  applicable 
requirements  of  the  Federal  regulations 
and  SMCRA  sufficient  to  ensure  that  the 
Montana  plan,  as  a  whole,  meets  all 
applicable  Federal  requirements. 

C.  MCA  82-4-239.  Reclamation 

Montana  revised  MCA  82^1-239  in 
SPATS  No.  MT-017-FOR  to  refiect  the 
reorganized  duties  of  the  Board  of 
Environmental  Review  and  the  DEQ. 
However,  we  deferred  our  decision  on 
MCA  82-4-239  in  SPATS  No.  MT-017- 
FOR  as  it  was  unclear  what  the  new 
reorganization  of  the  Montana  AMLR 
plan  consisted  of,  as  well  as  which 
AMLR  rules  and  statutes  had  been 
revised  as  a  result  of  the  1995  State 
reorganization  (January  22, 1999, 
Federal  Register  notice;  64  FR  3604). 

In  MT-021-FOR,  Montana  has 
presented  the  same  revisions  to  MCA 
82-4-239  as  we  reviewed  in  MT-017- 
FOR.  However,  in  MT-021-FOR, 
Montana  has  also  presented  the 
information  that  we  requested  in  the 
required  plan  amendment  at  30  CFR 
926.21(a).  Specifically,  Montana  has 
presented  an  organizational  chart  for  the 
new  DEQ,  a  narrative  description  of 
changes  made  to  the  AMLR  plan  in  a 
letter  dated  May  30,  2001,  a  revkritten 
AMLR  plan  (see  finding  B  of  this  final 
rule),  as  well  as  assurances  that  no  other 
revisions  exist  to  the  AMLR  program. 
With  this  information,  we  can  approve 
revised  MCA  82-4-239  as  in 
compliance  with  SMCRA  and  consistent 
with  Federal  regulations.  We  approve 
the  revisions  to  MCA  82-4-239. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
cunendment  by  letter  dated  September 
13,  2000  (Administrative  Record  No. 
MT-18-03),  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  884.14(a)(2)  and 
884.15(a),  we  requested  comments  on 
the  amendment  from  various  Federal 
agencies  with  an  actual  or  potential 


interest  in  the  Montana  plan  by  letter 
dated  September  13,  2000 
{Administrative  Record  No.  MT-18-03). 
The  Bureau  of  Indian  Affairs  (BIA) 
responded  by  letters  dated  September 
29,  2000,  and  May  30,  2001,  that  it  had 
no  concerns  with  the  proposed  Montana 
AMLR  revisions  (Administrative  Record 
Nos.  MT-18-05  and  MT-18-14).  The 
BIA's  September  29,  2000.  letter  also 
gave  positive  comments  concerning 
Montana's  revegetation  progfam,  which 
is  the  subject  of  another  State  Program 
Amendment,  SPATS  No.  MT-019-FOR. 
The  Mine  Safety  and  Health 
Administration  (MSHA)  sent  in  letters 
from  three  offices  (Denver,  CO; 
Arlington,  VA;  and  Pittsburgh,  PA) 
which  stated  that  it  had  no  concerns 
with  the  proposed  Montana  AMLR 
revisions.  Those  letters  are  dated 
October  18,  2000,  November  13,  2000. 
and  June  11.  2001  (Administrative 
Record  Nos.  MT-18-04.  MT-18-07.  and 
MT-18-15). 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  Montana's  August  15.  2000. 
amendment  as  revised  by  the  submittal 
dated  April  30,  2001. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  926,  which  codify  decisions 
concerning  the  Montana  plan.  We  find 
that  good  cause  exists  imder  5  U.S.C. 
553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  405(d)  of 
SMCRA  requires  that  the  State  have  a 
program  that  is  in  compliance  with  the 
procedures,  guidelines,  and 
requirements  established  under  the  Act. 
Making  this  regulation  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(ON^B)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
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and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  AMLR  plans 
and  revisions  thereof  because  each  plan 
is  'drafted  and  promulgated  by  a  specific 
State,  not  by  OSM.  Decisions  on 
proposed  State  AMLR  plans  and 
revisions  thereof  submitted  by  a  State 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  part  884. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is 
considered:  (1)  Significant  under 
Executive  Order  12866.  and  (2)  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Because  this  rule  is  exempt  from  review 
under  Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 


National  Environmental  Policy  Act 

No  enviroimiental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  a.  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  c.  Does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 


determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  926 

Abandoned  mine  reclamation 
programs.  Intergovernmental  relations, 
Surface  mining.  Underground  mining. 

Dated:  May  13,  2002. 

Peter  Rutledge. 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  926— MONTANA  ABANDONED 
MINE  LAND  RECLAMATION 
PROGRAM 

1.  The  authority  citation  for  part  926 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 


2.  Section  926.25  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§926.25    Approval  of  Montana  abandoned 
mine  land  reclamation  plan  amendments. 


Original  amendment  submission 
date 


Date  of  final  publication 


Citation/description 


August  15,  2000 June  20,  2002 


Deletion  of  ARM  26.4.301(1),  (37).  and  (41).  26.4.1231,  26.4.1232, 
26.4.1233,  26.4.1234.  26.4.1235.  26.4.1236.  26.4.1237,  26.4.1238, 
26.4.1239,  26.4.1240,  26.4.1241,  and  26.4.1242;  and  revision  of 
ARM  26.4.301(1),  ARM  26.4.1303,  MCA  82-4-239,  and  the  Mon- 
tana Reclamation  Plan  2001  Plan  Amendment  are  approved. 
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1926.21    [Amended] 

3.  Section  926.21  is  amended  by 
removing  and  reserving  paragraph  (a). 

[PR  Doc.  02-15582  Filed  6-19-02;  8:45  am] 

BIMJNG  CODE  4310-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGDOS-02-029] 

RiN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Back  River,  Hampton,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  Langley  Air  Force 
Base  Airshow,  an  event  to  be  held  over 
the  waters  of  the  Back  River  near 
Langley  Air  Force  Base,  Hampton, 
Virginia,  on  June  22  and  June  23,  2002. 
These  special  local  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  portions  of  the  Back  River 
during  the  event. 

DATES:  This  rule  is  effective  fi-om  7  a.m. 
local  time  on  June  22,  2002  to  10  p.m. 
local  time  on  June  23,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD05-02- 
029  and  are  available  for  inspection  or 
copying  at  Commander  (Aoax),  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.L. 
Phillips,  Project  Manager.  Commander 
(Aoax),  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004, at (757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  In  keeping  with  5  U.S.C. 
553(b)(B)  and  553(d)(3),  the  Coast  Guard 
finds  that  good  cause  exists  for  not 
publishing  a  NPRM  and  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
event  will  begin  on  Saturday,  June  22, 
2002.  There  is  not  sufficient  time  to 
allow  for  an  appropriate  notice  and 
comment  period,  prior  to  the  event. 


Because  of  the  dangers  posed  by  low 
flying  aircraft  over  a  confined  space, 
special  local  regulations  are  necessary  to 
provide  for  the  safety  of  event 
participants,  spectator  craft  and  other 
vessels  transiting  the  event  area.  For  the 
safety  concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  during  the  event.  In  addition, 
advance  notifications  will  be  made  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers. 

Background  and  Purpose 

On  June  22  and  June  23,  2002, 
Langley  Air  Force  Base  will  conduct  a 
low-flying,  high-speed  aerial 
demonstration  above  a  portion  of  the 
Back  River,  including  the  Southern  and 
Northwest  Branches.  A  fleet  of  spectator 
vessels  is  expected  to  gather  near  the 
event  site  to  view  the  aerial 
demonstration.  To  provide  for  the  safety 
of  participants,  spectators  and  other 
transiting  vessels,  the  Coast  Guard  will 
temporarily  restrict  vessel  traffic  in  the 
event  area  during  the  aerial 
demonstration. 

Discussion  of  Regulations 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Back  River, 
including  the  Southern  and  Northwest 
Branches.  The  temporary  special  local 
regulations  will  be  enforced  daily  from 
7  a.m.  to  10  p.m.  (local  time)  on  June  22 
and  June  23,  2002.  The  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  area  during  the  event.  Except 
for  persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area.  The  Patrol 
Commander  will  notify  the  public  of 
specific  enforcement  times  by  Marine 
Radio  Safety  Broadcast.  These 
regulations  are  needed  to  control  vessel 
traffic  during  the  event  to  enhance  the 
safety  of  participants,  spectators  and 
transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Februar>'  26,  1979). 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the  Back 
River  during  the  event,  the  effect  of  this 


rule  will  not  be  significant  due  to  the 
limited  duration  that  the  regulated  area 
will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C,  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  effected  portions  of  the  Back  River 
during  the  event. 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the  Back 
River  during  the  event,  the  effect  of  this 
rule  will  not  be  significant  because  of 
the  limited  duration  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator}'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
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annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
atid  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  enviroimiental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal  t 

implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 


and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Governments  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1,  paragraphs  (34)(h)  and 
(35)(a)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  for  an 
event  not  located  in,  proximate  to,  or 
above  an  area  designated  as 
environmentally  sensitive  by  an 
environmental  agency  of  the  Federal, 
state,  or  local  government,  are 
specifically  excluded  from  further 
analysis  and  documentation  under  those 
sections.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  From  7  a.m.  on  June  22,  2002,  to 
10  p.m.  on  Jime  23,  2002,  add  a 
temporary  §  100.35-T05-029  to  read  as 
follows: 


S100.35-T05-029    Back  Rivw.  Hampton, 
Virginia. 

(a)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Hampton  Roads. 

(b)  Regulated  area.  All  waters  of  the 
Back  River  east  of  a  line  drawn  along 
longitude  076°19'12.0''  W,  including  the 
Southern  and  Northwest  Branches,  from 
shoreline  to  shoreline.  All  coordinates 
reference  Datum  NAD  1983. 

(c)  Special  local  regulations:  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  drea. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall:  (i)  Stop  the  vessel 
immediately  when  directed  to  do  so  by 
any  official  patrol,  including  any 
commissioned,  weirrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(d)  Enforcement  period.  This  section 
will  be  enforced  daily  from  7  a.m.  to  10 
p.m.  local  time  on  June  22  and  June  23, 
2002. 

Dated:  June  12,  2002. 
T.C.  Paar, 

Captain.  Coast  Guard,  Acting  Commander, 
Fifth  Coast  Guard  District. 
[PR  Doc.  02-15608  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD05-02-031] 

RIN211S-AE46 

Special  Local  Regulations  for  Marine 
Events;  Norfolk  Harbor,  Elizabeth 
River,  Norfolk  and  Portsmouth,  VA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  Cock  Island  Race  to 
be  held  Saturday,  June  22,  2002,  on  the 
waters  of  the  Elizabeth  River,  between 
Norfolk  and  Portsmouth,  Virginia.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  spectators,  participants 
and  vessels  transiting  the  event  area. 
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•FFECTIVE  dates:  This  rule  is  effective 
rom  8:30  a.m.  to  4  p.m.  (local  time)  on 
une  22,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD05-02- 
031  and  are  available  for  inspection  or 
copying  at  Commander  (Aoax),  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Commander 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004, at (757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 


Ii 


Regulatory  Information 

We  did  not  publish  a  notice  of 
roposed  rulemaking  (NPRM)  for  this 
regulation.  In  keeping  with  5  U.S.C. 
553(b)(B)  and  553(d)(3),  the  Coast  Guard 
finds  that  good  cause  exists  for  not 
publishing  a  NPRM  and  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
event  will  be  held  on  Saturday,  June  22, 
2002.  There  is  not  sufficient  time  to 
allow  for  an  appropriate  notice  and 
comment  period,  prior  to  the  event. 
Because  of  the  large  concentration  of 
boats  in  a  confined  area,  special  local 
regulations  are  necessary  to  provide  for 
the  safety  of  spectator  craft  and  other 
vessels  transiting  the  event  area.  For  the 
safety  concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  during  the  event.  In  addition, 
advance  notifications  will  be  made  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers. 

Background  and  Purpose 

1 1   On  Saturday,  June  22,  2002,  Ports 
Events,  Inc.  will  sponsor  the  Cock 
Island  Race  on  the  waters  of  the 
Elizabeth  River,  between  Norfolk  and 
Portsmouth,  Virginia.  The  event  will 
consist  of  approximately  300  sailboats, 
ranging  in  length  from  22  feet  to  60  feet, 
sailing  out  of  the  Elizabeth  River  into 
Hampton  Roads  and  returning.  To 
provide  for  the  safety  of  participants, 
spectators,  and  transiting  vessels,  the 
Coast  Guard  will  temporarily  restrict 
vessel  traffic  in  the  event  area  during 
the  race. 


If 


,piscussion  of  Regulations 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Elizabeth  River, 
between  Norfolk  and  Portsmouth, 
Virginia.  The  temporary  special  local 


regulations  will  be  in  effect  from  8:30 
a.m.  to  4  p.m.  (local  time)  on  June  22, 
2002.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
during  the  event.  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  br  vessel 
may  enter  or  remain  in  the  regulated 
area.  The  Patrol  Commander  will  notify 
the  public  of  specific  enforcement  times 
by  Marine  Radio  Safety  Broadcast. 
These  regulations  are  needed  to  control 
vessel  traffic  during  the  start  of  the 
event  to  enhance  the  safety  of  spectators 
and  transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  pot  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the 
Elizabeth  River  during  the  event,  the 
effect  of  this  rule  will  not  be  significant 
due  to  the  limited  diuation  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5 -U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  affected  portions  of  the  Elizabeth 
River  during  the  event. 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the 
Elizabeth  River  during  the  event,  the 
effect  of  this  rule  will  not  be  significant 


because  ofthe  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  ofthe  Small 
Busine'ss  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulator}'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  pf  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzt  d 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator}'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State.  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 
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Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3fb)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Governments  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EfiTects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 
Commandant  Instruction  M16475.1C, 
and  determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment.  The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  From  8:30  a.m.  to  4  p.m.  on  June 
22,  2002,  add  a  temporary  §  100.35- 
T05-031  to  read  as  follows: 

§  1 00.3&-T05-031     NortolK  Harbor, 
ElizatMth  River,  Norfolk  and  Portsmoutti, 
Virginia 

(a)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Hampton  Roads. 

(b)  Official  Patrol.  The  Official  Patrol 
is  any  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Regulated  area.  Includes  all  waters 
of  the  Elizabeth  River  and  its  branches 
from  shore  to  shore,  bounded  to  the 
northwest  by  a  line  drawn  across  the 
Port  Norfolk  Reach  section  of  the 
Elizabeth  River  between  the  northern 
corner  of  the  landing  at  Hospital  Point, 
Portsmouth,  Virginia,  latitude 
36°50'51.0''  North,  longitude  76 
"IS'OQ.O"  West  and  the  north  comer  of 
the  City  of  Norfolk  Mooring  Pier  at  the 
foot  of  Brooks  Avenue  located  at 
latitude  36°51'00.0''  North,  longitude 
76°17'52.0''  West;  bounded  on  the 
southwest  by  a  line  drawn  fi"om  the 
southern  comer  of  the  landing  at 
Hospital  Point,  Portsmouth,  Virginia,  at 
latitude  36°50'50.0''  North,  longitude  76 
ns'lO.O"  West,  to  the  northern  end  of 
the  eastern  most  pier  at  the  Tidewater 
Yacht  Agency  Marina,  located  at 
latitude  36°50'29.0''  North,  longitude 
76°17'52.0''  West;  bounded  to  the  south 
by  a  line  drawn  across  the  Lower  Reach 
of  the  Southern  Branch  of  the  Elizabeth 
River,  between  the  Portsmouth 
Lightship  Museum  located  at  the  foot  of 
London  Boulevard,  in  Portsmouth, 
Virginia  at  latitude  36°50'10.0''  North, 
longitude  76°17'47.0''  West,  and  the 
northwest  corner  of  the  Norfolk 
Shipbuilding  &  Drydock,  Berkley  Plant, 
Pier  No.  1 ,  located  at  latitude 
36°50'08.0''  North,  longitude  76°17'39.0" 
West;  and  to  the  southeast  by  the 
Berkley  Bridge  which  crosses  the 
Eastern  Branch  of  the  Elizabeth  River 


between  Berkley  at  latitude  36°50'21.5'' 
North,  longitude  76''17'14.5''  West,  and 
Norfolk  at  latitude  36°50'35.0''  North, 
longitude  76''17'10.0'' West.  All 
coordinates  reference  Datum  NAD  1983. 

(d)  Special  local  regulations:  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  Uie  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol. 

(ii)  Proceed  as  directed  by  any  official 
patrol. 

(e)  Enforcement  period.  This  section 
will  be  enforced  from  8:30  a.m.  to  4  p.m. 
local  time  on  June  22.  2002. 

Dated:  June  13,  2002. 
T.C.  Paar. 

Captain,  Coast  Guard,  Acting  Commander, 
Fifth  Coast  Guard  District. 
[PR  Doc.  02-15607  Filed  6-19-02;  8:45  am] 
BILUNG  CODE  4810-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD05-02-032] 
RIN211S-AE46 

Special  Local  Regulations  for  Marine 
Events;  Northeast  River,  North  East, 
MD 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  Salute  to  Cecil 
Coimty  Veterans  Fireworks  Celebration, 
an  event  to  be  held  over  the  waters  of 
the  Northeast  River,  North  East, 
Maryland.  These  special  local 
regulations  are  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  event.  This  action  is 
intended  to  restrict  vessel  traffic  in 
portions  of  the  Northeast  River  during 
the  fireworks  display. 
DATES:  This  rule  is  effective  from  9  p.m. 
to  10  p.m.  (local  time)  on  July  3,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD05-02- 
032  and  are  available  for  inspection  or 
copying  at  Commander  (Aoax),  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 
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FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 

Phillips,  Project  Manager,  Commander 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004, at (757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  In  keeping  with  5  U.S.C. 
553(b){B)  and  553(d)(3),  the  Coast  Guard 
finds  that  good  cause  exists  for  not 
publishing  a  NPRM  and  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
event  will  be  held  on  Wednesday,  July 
3,  2002.  There  is  not  sufficient  time  to 
allow  for  an  appropriate  notice  and 
comment  period,  prior  to  the  event. 
Because  of  the  danger  inherent  in 
pyrotechnic  displays,  special  local 
regulations  are  necessary  to  provide  for 
the  safety  of  spectator  craft  and  other 
vessels  transiting  the  event  area.  For  the 
safety  concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  during  the  event.  In  addition, 
advance  notifications  will  be  made  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers. 

Background  and  Purpose 

On  July  3,  2002,  the  Salute  to  Cecil 
County  Veterans  Committee  will 
sponsor  a  fireworks  display  over  the 
Northeast  River,  adjacent  to  North  East 
Community  Park,  North  East,  Maryland. 
The  pyrotechnics  will  be  launched  from 
a  barge  anchored  approximately  1000 
yards  south  of  North  East  Commimity 
Park.  A  fleet  of  spectator  vessels  is 
expected  to  gather  near  the  event  site  to 
view  the  fireworks  display.  To  provide 
for  the  safety  of  spectators  and  other 
transiting  vessels,  the  Coast  Guard  will 
temporarily  restrict  vessel  traffic  in  the 
event  area  during  the  fireworks  display. 

Riscussion  of  Regulations 
The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Northeast  River 
adjacent  to  North  East  Community  Park, 
North  East,  Maryland.  The  regulated 
area  is  a  300-yard  radius  around  the 
fireworks  barge.  The  temporary  special 
local  regulations  will  be  in  effect  from 
9  p.m.  to  10  p.m.  local  time  on  July  3, 
2002.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
during  the  event.  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area.  The  Patrol  Commander  will  notify 
the  public  of  specific  enforcement  times 
by  Marine  Radio  Safety  Broadcast. 


These  regulations  are  needed  to  control 
vessel  traffic  during  the  event  to 
enhance  the  safety  of  spectators  and 
transiting  vessels. 

Regulatory  Evaluation 

This  mle  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the 
Northeast  River  during  the  event,  the 
effect  of  this  rule  will  not  be  significant 
due  to  the  limited  diu^tion  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  mle  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  effected  portions  of  the  Northeast 
River  during  the  event. 

Although  this  mle  prevents  traffic 
fi'om  transiting  a  portion  of  the 
Northeast  River  during  the  event,  the 
effect  of  this  rule  will  not  be  significant 
because  of  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
mlemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  imder  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  mle  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  - 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  efiects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 
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Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

PTotection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Governments  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figiu-e  2-1,  paragraphs  (34)(h)  and 
(35)(a)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  fi-om  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  for  an 
event  not  located  in,  proximate  to,  or 
above  an  area  designated  as 
environmentally  sensitive  by  an 
environmental  agency  of  the  Federal, 
state,  or  local  government,  are 
specifically  excluded  from  further 
analysis  and  documentation  luider  those 
sections.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 


docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  From  9  p.m.  to  10  p.m.  on  July  3, 
2002,  add  a  temporary  §  100.35-T05- 
032  to  read  as  follows: 

§  1 00.3&-T05-032    Northeast  River,  North 
East,  Maryland . 

(a)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Activities  Baltimore. 

(b)  Official  Patrol.  The  Official  Patrol 
is  any  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Regulated  area.  All  waters  of  the 
Northeast  River,  enclosed  within  the  arc 
of  a  circle  600-yards  in  diameter  with 
the  center  at  latitude  39°35'18''  N, 
longitude  075°57'18''  W.  All  coordinates 
reference  Datum  NAD  1983. 

(d)  Special  local  regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol. 

(ii)  Proceed  as  directed  by  any  official 
patrol. 

(e)  Enforcement  period.  This  section 
will  be  enforced  from  9  p.m.  to  10  p.m. 
local  time  on  July  3,  2002. 

Dated:  |une  12.  2002. 
T.C.  Paar. 

Captain,  Coast  Guard.  Acting  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  02-15606  Filed  6-19-02;  8:45  am) 

BILUNQ  COOE  491»-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGO05-02-013] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Nantlcoke  River,  Sharptown, 
MD 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  Sharptown  Outboard 
Regatta,  a  marine  event  to  be  held  on  the 
waters  of  the  Nanticoke  River,  near 
Sharptown,  Maryland,  on  June  29  and 
30,  2002.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  portions  of  the  Nanticoke  River 
diuing  the  event. 

DATES:  This  rule  is  effective  from  11 
a.m.  (local  time)  on  Jime  29,  2002  to  6 
p.m.  local  time  on  June  30,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-02-013  and  are  available 
for  inspection  or  copying  at  Commander 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Section,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  2,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Special  Local  Regulations  for 
Marine  Events;  Nanticoke  River, 
Sharptown,  Maryland,  in  the  Federal 
Register  (67  FR  22023).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested 
and  none  was  held. 

Background  and  Purpose 

The  North-South  Racing  Association 
will  sponsor  the  Sharptown  Outboard 
Regatta  on  Jime  29  and  30,  2002.  The 
event  consists  of  approximately  50 
hydroplanes  and  nmabouts  conducting 
high-speed  competitive  races  on  the 
waters  of  the  Nanticoke  River  between 
the  Maryland  S.R.  313  Bridge  at 
Sharptown,  Maryland  and  the 
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Nanticoke  River  Light  43  (LLN-24175). 
A  fleet  of  spectator  vessels  normally 
gathers  nearby  to  view  the  event.  Due  to 
the  need  for  vessel  control  during  the 
races,  vessel  traffic  will  be  temporarily 
restricted  to  provide  for  the  safety  of 
participants,  spectators  and  transiting 
vessels. 

Discussion  of  Comments  and  Changes 

No  comments  were  received.  No 
changes  have  been  made  to  the 
proposed  regulatory  text. 

Regulatory  Evaluation 

j  This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Triisportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

Although  this  rule  will  prevent  traffic 
from  transiting  a  portion  of  the 
Nanticoke  River  during  the  event,  the 
effect  of  this  rule  will  not  be  significant 
due  to  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  deemed  necessary.  The  Patrol 
Commander  will  also  allow  non- 
participating  vessels  to  transit  the 
regulated  area  between  races,  whenever 
safe  to  do  so. 

Small  Entities 

I  Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  will  affect  the  owners  or 
operators  of  vessels,  some  of  which  may 
be  small  entities,  intending  to  transit  or 


anchor  in  the  effected  portions  of  the 
Nanticoke  River  during  the  event. 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the 
Nanticoke  River  during  the  event,  the 
effect  of  this  proposed  regulation  will 
not  be  significant  because  of  the  limited 
duration  that  the  regulated  area  will  be 
in  effect  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly.  Additionally,  the  regulated 
area  has  been  narrowly  tailored  to 
impose  the  least  impact  on  general 
navigation  yet  provide  the  level  of  safety 
deemed  necessary.  The  Patrol 
Commander  will  also  allow  non- 
participating  vessels  to  transit  the 
regulated  area  between  races,  whenever 
it  is  safe  to  do  so. 

Assistance  for  Small  Entities 

Under  section  213  (a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  No 
assistance  was  requested  by  any  small 
business,  organization,  or  governmental 
jurisdiction. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionar}-  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3  (a)  and  3  (b)  (2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatorv'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator^'  Affairs  as  a 
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significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 
Commandant  Instruction  M16475.1C, 
and  determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment.  The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  From  11  a.m.  on  June  29  to  6  p.m. 
on  June  30,  add  a  temporary  §  100.35- 
T05-013  to  read  as  follows: 

§  1 00.35-T05-01 3    Nanticoke  River, 
Sharptown,  Maryland. 

(a)  Definitions. 

Coast  Guard  Patrol  Commander 
means  a  commissioned,  warrant,  or 
petty  officer  of  the  Coast  Guard  who  has 
been  designated  by  the  Commander, 
Coast  Guard  Activities  Baltimore. 

Official  Patrol  means  any  vessel 
assigned  or  approved  by  Commander, 
Coast  Guard  Activities  Baltimore  with  a 
commissioned,  warrant,  or  petty  officer 
on  board  and  displaying  a  Coast  Guard 
ensign. 

ifil  Regulated  area.  Includes  all  waters 
of  the  Nanticoke  River,  near  Sharptown, 
Maryland,  between  Maryland  S.R.  313 
Bridge  and  the  Nanticoke  River  Light  43 
(LLN-24175),  bounded  by  a  line  drawn 
between  the  following  points: 
southeasterly  from  latitude  38°32'46''  N, 
longitude  075°43'14''  W;  to  latitude 
38°32'42''  N,  longitude  75°43'09''  W; 
thence  northeasterly  to  latitude 
38°33'04''  N,  longitude  075°42'39'  W; 
thence  northwesterly  to  latitude 
38°33'09''  N,  longitude  75°42'44''  W; 
thence  southwesterly  to  latitude 
38°32'46''  N,  longitude  75°43'14''  W.  All 
coordinates  reference  Datum  NAD  1983. 

(c)  Special  local  regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 


(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign;  and 

(ii)  Proceed  as  directed  by  any  Official 
Patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Enforcement  period.  This  section 
will  be  enforced  from  11  a.m.  to  6  p.m. 
local  time  on  June  29  and  30,  2002. 

Dated:  June  12.  2002. 
T.C.  Paar. 

Captain,  Coast  Guard,  Acting  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  02-15609  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD1 3-02-009] 

RIN2115-AA97 

Safety  Zone;  Fort  Vancouver  Fireworks 
Display,  Columbia  River,  Vancouver, 
WA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  waters 
of  the  Columbia  River  in  the  vicinity  of 
Vancouver,  Washington  on  July  4,  2002. 
The  Captain  of  the  Port,  Portland, 
Oregon,  is  taking  this  action  to 
safeguard  watercraft  and  their  occupants 
from  safety  hazards  associated  with  the 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  imless  authorized  by 
the  Captain  of  the  Port. 

DATES:  This  rule  is  effective  from  9:50 
p.m.  (PDT)  to  10:50  p.m.  (PDT)  on  July 
4,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  (CGDl  3-02-009).  are  available 
for  inspection  or  copying  at  the  U.S. 
Coast  Guard  MSO/Group  Portland,  6767 
N.  Basin  Ave,  Portland,  Oregon  97217 
between  7  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  Jeff  Pile,  c/o 
Captain  of  the  Port,  Portland  6767  N. 
Basin  Avenue,  Portland,  Oregon  97217, 
at  (503)  240-2585. 
SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publishing  a  NPRM  would  be  contrary 
to  public  interest  since  immediate 
action  is  necessary  to  ensure  the  safety 
of  vessels  and  spectators  gathering  in 
the  vicinity  of  the  fireworks  launching 
barge.  Due  to  the  complex  planning  and 
coordination,  the  event  sponsor,  the 
Fort  Vancouver  Fireworks  Committee, 
was  unable  to  provide  the  Coast  Guard 
with  notice  of  the  final  details  until  less 
than  30  days  prior  to  the  date  of  the 
event.  If  normal  notice  and  comment 
procedures  were  followed,  this  rule 
would  not  become  effective  imtil  after 
the  date  of  the  event.  For  this  reason, 
following  normal  rulemaking 
procedures  in  this  case  would  be 
impracticable  and  contrary  to  the  public 
interest. 

Background  and  Purpose 

'  The  Coast  Guard  is  adopting  a 
temporary  safety  zone  regulation  to 
allow  a  safe  fireworks  display.  The 
fireworks  display  is  scheduled  to  start  at 
10  p.m.  (PDT)  on  July  4,  2002.  This 
event  may  result  in  a  number  of  vessels 
congregating  near  the  fireworks 
launching  barge.  The  safety  zone  is 
needed  to  protect  watercraft  and  their 
occupants  from  safety  hazards 
associated  with  fireworks  display.  This 
safety  zone  will  be  enforced  by 
representatives  of  the  Captain  of  the 
Port,  Portland,  Oregon.  The  Captain  of 
the  Port  may  be  assisted  by  other  federal 
and  local  agencies. 

Discussion  of  Rule 

The  Captain  of  the  Port,  Portland, 
Oregon,  is  taking  this  action  to 
safeguard  watercraft  and  their  occupants 
from  safety  hazards  associated  with  the 
fireworks  display.  The  safety  zone  will 
encompass  all  waters  of  the  Columbia 
River  at  Vancouver,  Washington 
boimded  by  a  line  commencing  at  the 
northern  base  of  the  Interstate  5 
highway  bridge  at  latitude  45°37'16.5'' 
N,  longitude  122°40'22.5''  W;  thence 
south  along  the  Interstate  5  highway 
bridge  to  Hayden  Island,  Oregon  at 
latitude  45°36'51.5''  N,  longitude 
122°40'39''  W;  thence  east  along  Hayden 
Island  to  latitude  45°36'36''  N,  longitude 
122°39'48''  W  (not  to  include  Hayden 
Bay);  thence  north  across  the  river  to  the 
Washington  shoreline  at  latitude 
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5°36'55''  N,  longitude  122°39'17''  W; 
thence  west  along  the  Washington 
shoreline  to  the  point  of  origin  (NAD 
83).  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  Order.  This  rule  is  not  "significant" 
.  under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  act  of  DOT  is  unnecessary. 
This  expectation  is  based  on  the  fact 
that  the  regulated  area  established  by 
the  rule  will  encompass  less  than  one 
mile  of  the  Columbia  River  for  a  period 
of  only  one  hour. 

Small  Entities 


Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  organizations 
ihat  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenunental  jurisdictions 
with  populations  of  less  than  50,000. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  a  portion  of 
the  Columbia  River  from  9:50  p.m.  to 
10:50  p.m.  on  July  4,  2002.  This  safety 
zone  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons.  This 
rule  v«ll  be  in  effect  for  only  one  hour 
in  the  evening  when  vessel  traffic  is 
low.  Traffic  will  be  allowed  to  pass 
through  the  zone  with  the  permission  of 
the  Captain  of  the  Port  or  his  designated 
representatives  on  scene,  if  safe  to  do  so. 
Because  the  impacts  of  this  rule  are 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  final  rule  does 
not  have  implications  for  federalism 
under  that  (Drder. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  imfunded  mandates.  An 
imfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  tribal  governments,  because 
it  does  not  ha.ve  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion"  is  provided  for 
temporary  safety  zones  of  less  than  one 
week  in  duration.  This  rule  establishes 
a  safety  zone  with  a  duration  of  one 
hoiu. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  temporary  §  165.T13-006  is 
added  to  read  as  follows: 
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§165.T1 3-006    Safety  Zone;  Fort    - 
Vancouver  Fireworks  Display,  Columbia 
River  Vancouver,  Washington. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  the  Columbia 
River  at  Vancouver,  Washington 
bounded  by  a  line  commencing  at  the 
northern  base  of  the  Interstate  5 
highway  bridge  at  latitude  45°37'16.5'' 
N.  longitude  122°40'22.5''  W;  thence 
south  along  the  Interstate  5  highway 
bridge  to  Hayden  Island,  Oregon  at 
latitude  45''36'51.5''  N.  longitude 
122''40'39''  W;  thence  east  along  Hayden 
Island  to  latitude  45°36'36"  N,  longitude 
122°39'48''  W  (not  to  include  Hayden 
Bay);  thence  north  across  the  river  to  the 
Washington  shoreline  at  latitude 
45°36'55''  N,  longitude  122°39'17''  W; 
thence  west  along  the  Washington 
shoreline  to  the  point  of  origin  (NAD 
83). 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  this  zone  unless  authorized 
by  the  Captain  of  the  Port  or  his 
designated  representatives. 

(c)  Effective  dates.  This  regidation  is 
effective  on  July  4,  2002,  from  9:50  p.m. 
(PDT)  to  10:50  p.m.  (PDT). 

Dated:  June  10.  2002. 
James  D.  Spitzer, 

Captain,  Coast  Guard,  Captain  of  the  Port. 
(FR  Doc.  02-15501  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Diego  02-015] 

RIN2115-AA97 

Security  Zone;  Waters  Adjacent  to  San 
Onofre,  San  Diego  County,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

SUMMARY:  The  Coast  Guard  is  revising 
the  effective  period  for  a  temporary 
security  zone  in  the  waters  adjacent  to 
the  San  Onofre  Nuclear  Generating 
Station  in  San  Diego  County,  CA.  This 
action  is  necessary  to  ensure  public 
safety  and  prevent  sabotage  or  terrorist 
acts  against  the  public  and  commercial 
structures  and  individuals  near  or  in 
this  structure.  This  seciuity  zone  will 
prohibit  all  persons  and  vessels  from 
entering,  transiting  through  or 
anchoring  within  the  security  zone 
unless  authorized  by  the  Captain  of  the 


Port  (COTP),  or  his  designated 
representative. 

DATES:  The  amendment  to  §  165.T11- 
048(b)  in  this  rule  is  effective  June  20, 
2002.  Section  165.T1 1-048.  added  at  67 
FR  5482,  February  6,  2002,  effective 
from  6  p.m.  October  25,  2001  to  3:59 
p.m.  June  21,  2002,  as  amended  in  this 
rule,  is  extended  in  effect  through  11:59 
p.m.  March  21,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  COTP  San 
Diego  02-015.  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego. 
2716  N.  Harbor  Dr.,  San  Diego,  CA 
92101,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Raymond  Taylor, 
Marine  Safety  Office  San  Diego,  at  (619) 
683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  February  6,  2002.  we  published  a 
temporary  final  rule  for  waters  adjacent 
to  the  San  Onofre  Nuclear  Generating 
Station  entitled  "Seciu-ity  Zone;  Waters 
adjacent  to  San  Onofre,  San  Diego 
County,  California"  in  the  Federal 
Register  (67  FR  5480)  under  §  165.T11- 
048.  It  has  been  in  effect  since  October 
25,  2001  and  is  set  to  expire  3:59  p.m. 
PDT  on  June  21,  2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Due  to  the 
terrorist  attacks  on  September  11,  2001 
and  the  warnings  given  by  national 
security  and  intelligence  officials,  there 
is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
laimched  against  the  United  States.  A 
heightened  level  of  seciu-ity  has  been 
established  concerning  all  vessels 
operating  in  the  waters  adjacent  to  the 
San  Onofre  Nuclear  Generating  Station 
area.  This  security  zone  is  needed  to 
protect  the  United  States  and  more 
specifically  the  personnel  and  property 
of  the  San  Onofre  Nuclear  Generating 
Station.  The  original  TFR  was  urgently 
required  to  prevent  possible  terrorist 
strikes  against  the  United  States  and 
more  specifically  the  people, 
waterways,  and  properties  near  the  San 
Onofre  Nuclear  Generating  Station.  It 
was  anticipated  that  we  would  assess 
the  security  environment  at  the  end  of 
the  effective  period  to  determine 
whether  continuing  security  precautions 
were  required  and,  if  so,  propose 
regulations  responsive  to  existing 


conditions.  We  have  determined  the 
need  for  continued  security  regulations 
exists. 

The  Coast  Guard  plans  to  utilize  the 
extended  effective  period  of  this  TFR  to 
engage  in  notice  and  comment 
rulemaking  to  develop  permanent 
regulations  tailored  to  the  present  and 
foreseeable  security  environment  with 
the  Captain  of  the  Port  (COTP)  San 
Diego.  Therefore,  the  public  will  still 
have  the  opportunity  to  comment  on 
this  rule.  The  measures  contemplated  by 
the  rule  were  intended  to  facilitate 
ongoing  response  efforts  and  prevent 
future  terrorist  attack.  In  this  case,  doing 
a  NPRM  will  be  repetitious  in  nature 
and  since  delay  is  inherent  in  the  NPRM 
process,  any  delay  in  the  effective  date 
of  this  rule,  is  contrary  to  the  public 
interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  the  San  Onofre  Nuclear 
Generating  Station  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack.  The  measures  contemplated  by 
this  rule  are  intended  to  prevent  futiu-e 
terrorist  attacks  against  individuals  and 
facilities  within  or  adjacent  to  San 
Onofre  Nuclear  Generating  Station. 
Immediate  action  is  required  to 
accomplish  these  objectives  and 
necessary  to  continue  safeguarding 
these  vessels  and  the  surrounding  area. 
Any  delay  in  the  effective  date  of  this 
rule  is  impractical  and  contrary  to  the 
public  interest. 

The  Coast  Guard  plans  to  publish  a 
NPRM  to  establish  permanent  security 
zones  that  are  temporarily  effective 
under  this  rule.  This  revision  preserves 
the  status  quo  within  the  Port  while 
permanent  rules  are  developed. 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  terrorists 
launched  attacks  on  civilian  and 
military  targets  within  the  United  States 
killing  large  numbers  of  people  and 
damaging  properties  of  national 
significance.  Vessels  operating  near  the 
San  Onofre  Nuclear  Generating  Station 
present  possible  platforms  from  which 
individuals  may  gain  unauthorized 
access  to  this  installation,  or  launch 
terrorist  attacks  upon  the  waterfront 
structures  and  adjacent  population 
centers. 

In  response  to  these  terrorist  acts,  and 
in  order  to  prevent  similar  occurrences, 
the  Coast  Guard  has  established  a 
temporary  seciu'ity  zone  in  the 
navigable  waters  of  the  United  States 
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adjacent  to  the  San  Onofre  Nuclear 
Generating  Station.  This  temporary 
security  zone  is  necessary  to  provide  for 
the  safety  and  security  of  the  United 
States  of  America  and  the  people,  ports, 
waterways  and  properties  within  the 
San  Onofre  Nuclear  Generating  Station 
area. 

As  of  today,  the  need  for  this  security 
zone  still  exists.  The  effective  period  of 
this  temporary  final  rule  will  extend 
through  11:59  p.m.  PST  March  21,  2003. 
During  this  time,  the  Coast  Guard  plans 
to  publish  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register,  which' will  include  a  public 
comment  period,  and  for  a  final  rule  to 
be  put  into  effect  without  there  being  an 
interruption  in  the  protection  provided 
by  this  security  zone. 

Discussion  of  Rule 

1 1  This  regulation  extends  the  current 
security  zone  that  prohibits  all  vessel 
traffic  from  entering,  transiting  or 
anchoring  within  a  one  nautical  mile 
radius  of  San  Onofre  Nuclear  Generating 
Station  that  is  centered  at  the  following 
coordinate:  33."  22'  30"  N,  117°  33'  50" 
W. 

As  part  of  the  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  the  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  This  authority,  under  section 
7  of  the  PWSA  (33  U.S.C.  1226), 
supplements  the  Coast  Guard's 
authority  to  issue  security  zones  under 
The  Magnuson  Act  regulations 
promulgated  by  the  President  under  50 
U.S.C.  191,  including  Subparts  6.01  and 
6.04  of  Part  6  of  Title  33  of  the  Code  of 
Federal  Regulations. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Piusuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 


U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26, 1979). 

Due  to  the  recent  terrorist  actions 
against  the  United  States  the 
implementation  of  this  security  zone  is 
necessary  for  the  protection  of  the 
United  States  and  its  people.  Because 
these  security  zones  are  established  in 
an  area  near  the  San  Onofre  Nuclear 
Generating  Station  that  is  seldom  used, 
the  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
full  regulatory  evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  includes 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000. 

This  security  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
portion  of  the  security  zone  that  affects 
the  San  Onofre  Nuclear  Generating 
Station  area  is  infrequently  transited. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  offers  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Chief  Petty 
Officer  Raymond  Taylor.  Marine  Safety 
Office  San  Diego,  at  (619)  683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  If  you  wish 
to  comment  on  actions  by  employees  of 
the  Coast  Guard,  call  1-888-REG-FAlR 
(1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 
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Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  W«  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34),  of  Commandant 
Instruction  M16475.1D,  this  rule,  which 
establishes  a  security  zone,  is 
categorically  excluded  fi-om  further 
environmental  documentation  because 
we  are  establishing  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 


For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Revise  §  165.Tll-048(b)  to  read  as 
follows: 

§  165.T1 1-048    Security  Zone;  Waters 
ad)ac«nt  to  San  Onofre,  San  Diego  County, 
California 

***** 

(b)  Effective  dates.  These  security 
zones  are  in  effect  from  6  p.m.  (PDT)  on 
October  25,  2001  to  11:59  p.m.  (PST) 
March  21,  2003. 


Dated:  June  12,  2002. 
S.P.  Metnick, 

Commander,  Coast  Guard,  Captain  of  the 

Port,  San  Diego,  California. 

[PR  Doc.  02-15604  Filed  6-19-02;  8:45  am) 

BILUNQ  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-35-2-7339a;  FRL-7234-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Louisiana; 
Control  of  Emissions  of  Volatile 
Organic  Compounds  From  Industrial 
Wastewater  Facilities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Louisiana  State  Implementation  Plan 
(SIP).  The  revisions  incorporate 
regulations  to  control  Volatile  Organic 
Compound  (VOC)  emissions  from 
industrial  wastewater  facilities  by 
means  of  Reasonable  Available  Control 
Technology  (RACT).  The  intended  effect 
of  these  rules  is  to  reduce  VOC 
emissions  into  the  ambient  air  and 
thereby  reduce  ground-level  ozone 
concentrations.  This  action  applies  to 
Ascension,  Calcasieu,  East  Bat6n  Rouge, 
Iberville,  Livingston,  Pointe  Coupee, 
and  West  Baton  Rouge  Parishes.  This 
action  is  being  taken  in  accordance  with 
the  Clean  Air  Act  (CAA). 
DATES:  This  rule  is  effective  on  August 
19,  2002  without  further  notice,  unless 


we  receive  adverse  comment  by  July  22, 
2002.  If  we  receive  such  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Louisiana  Department  of 
Environmental  Quality,  Office  of 
Environmental  Assessment,  H.  B. 
Garlock  Building,  7290  Bluebonnet 
Blvd.,  Baton  Rouge,  Louisiana,  70810. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Kordzi,  Air  Planning  Section  (6PD-L), 
EPA  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214) 665-7186. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  "we,"  "us," 
and  "our"  refers  to  EPA. 

Table  of  Contents 

I.  What  is  the  background  on  this  action? 
n.  What  has  the  State  submitted? 

III.  What  analysis  was  done  by  the  EPA  on 

the  State's  submittal? 

IV.  What  action  is  EPA  taking? 

V.  Why  is  this  a  "Final  Action?" 

VI.  What  administrative  requirements  apply  * 

for  this  action? 

I.  What  Is  the  Background  on  This 
Action? 

Section  172(c)(1)  of  the  CAA  contains 
general  requirements  for  States  to  adopt 
RACT  'rules  for  major  stationary 
sources  of  VOCs  located  in  ozone 
nonattainment  areas. 

Section  182(b)(2)  ^  of  the  CAA 
requires  that  states  submit  a  revision  to 
their  SIP  to  include  provisions  to 
require  RACT  for  each  category  of  VOC  ^ 


'  The  EPA  has  defined  RACT  as  the  lowest 
emission  limitation  that  a  particular  source  is 
capable  of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available,  considering 
technological  and  economic  feasibility  (see  44  FR 
53761,  September  17.  1979). 

^  Section  182(b)(2)  applies  to  ozone 
nonattainment  areas  classified  as  moderate  or 
above.  Although  Calcasieu  Parish  is  a  fonner 
nonattainment  area,  now  reclassified  to  ozone 
attainment  (see  62  FR  5555.  February  6.  1997),  the 
State  of  Lxiuisiana  opted  to  expand  the  scope  of  the 
industrial  wastewater  rules  to  include  this  parish. 

'  VOC  refers  to  a  class  of  chemicals  that  react  in 
the  atmosphere  in  the  presence  of  sunlight  to  form 
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sources  covered  by  a  Control 
Techniques  Guideline  (CTG).  RACT  is 
required  for  major  sotu-ces  in  moderate 
and  above  ozone  nonattainment  areas 
and  for  minor  sources  where  EPA  has 
issued  a  CTG.  The  CTTGs  provide 
information  on  available  air  pollution 
control  techniques  and  provide 
recommendations  on  what  the  EPA 
considers  the  "presiunptive  norm"  for 
RACT. 

Under  section  183  of  the  CAA  as 
amended  in  1990,  entitled  "Federal 
Ozone  Measures,"  the  EPA  was  required 
to  issue  CTGs  for  13  source  categories 
by  November  15, 1993.  Two  specific 
source  categories,  aerospace  coatings 
and  solvents,  and  shipbuilding 
operations  were  listed.  The  other  11 
categories  (as  listed  in  57  FR  18077, 
April  28,  1992)  are  Synthetic  Organic 
Chemical  Manufacturing  industry 
(SOCMI)  distillation,  SOCMI  reactors, 
wood  furniture,  plastic  parts  business 
machines,  plastic  parts  coating  (other), 
offset  lithography,  industrial 
wastewater,  SOCMI  batch  processing, 
volatile  organic  liquid  storage  tanks,  and 
clean-up  solvents.  To  date,  CTTGs  have 
been  published  for  four  of  the  thirteen 
source  categories:  SOCMI  distillation, 
SOCMI  reactors,  wood  furniture,  and 
shipbuilding. 

The  EPA  also  made  avadlable 
Alternative  Control  Technology  (ACT) 
documents  for  the  CTG  source 
categories  for  which  CTG  documents 
have  not  yet  been  published.  These  ACT 
docimients  provide  much  of  the  same 
information  as  the  CTG  documents, 
however,  instead  of  establishing  a 
presumptive  norm  for  RACT  rule,  these 
dociunents  provide  options  for  control. 

On  April  28, 1992  (57  FR  18077),  the 
EPA  interpreted  the  CAA  to  allow  a 
State  to  submit  a  non-CTG  rule  by 
November  15,  1992,  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  anticipated  would  be 
covered  by  a  post-enactment  CTG.  For 
post-enactment  CTGs,  the  amended  Act 
requires  States  to  submit  RACT  rules  in 
accordance  with  the  schedule  specified 
in  the  corresponding  CTG  document.  If 
the  EPA  failed  to  issue  a  CTG  by 
November  15,  1993,  the  responsibility 
shifted  to  the  State  to  submit  a  non-CTG 
RACT  rule  for  those  sources  by 
November  15, 1994, 

In  addition,  if  there  are  no  major 
sources  of  VOC  emissions  in  a  CTG 
source  category  located  in  a 
nonattainment  area,  EPA  policy  allows 
a  State  to  submit  a  formal  statement  of 


ozone.  Sources  include  vehicle  exhaust,  gasoline 
vapors,  oil-based  paints  and  industrial  operations. 
A  regulatory  definition  of  VOCs  can  be  found  at  40 
CTRPart  51.100(s) 


their  nonexistence  of  such  major 
sources  (i.e.,  a  negative  declaration).  On 
April  6  and  June  20, 1994,  the  State  of 
Louisiana  submitted  letters  of  negative 
declaration  for  the  following  CTG 
source  categories:  aerospace  coatings 
and  solvents,  shipbuilding  operations, 
offset  lithography,  plastic  parts — 
business  machines,  plastic  parts — bther, 
and  wood  furniture.  The  EPA  approved 
these  letters  on  October  30, 1996,  in  61 
FR  55894. 

A  CTG  document  was  subsequently 
published  in  April  1996,  for  wood 
furniture  which  lowered  the  threshold 
for  a  soiuce  to  be  considered  major  in 
the  wood  furniture  source  category  to  25 
tons  per  year  or  more  in  an  ozone 
nonattainment  area.  On  January  28, 
1997,  the  State  of  Louisiana  submitted 
a  letter  of  negative  declaration  for  the 
wood  furniture  category  based  on  the 
lower  major  source  threshold.  The  EPA 
approved  this  letter  of  negative 
declaration  on  December  2, 1997  (FR  62 
63658),  along  with  a  conditional 
approval  of  a  revision  to  the  SIP  to 
control  VOC  emissions  utilizing  RACT 
from  the  SOCMI  batch  processing 
soiuce  category.  By  this  action,  the  EPA 
also  fully  approved  revisions  to  the  SIP 
to  control  VOC  emissions  utilizing 
RACT  irom  the  SOCMI  distillation, 
SOCMI  reactor,  and  clean-up  solvents 
major  source  categories.  On  November 
9, 1998  (FR  63  47429)  EPA  converted 
this  SOCMI  batch  processing 
conditional  approval  to  a  full  approval. 

As  a  result  of  this  November  9, 1998 
action,  the  applicable  requirements 
relating  to  VOC  RACT  rules  of  12  of  the 
1 3  CTG  source  categories  were  met.  The 
industrial  wastewater  source  category, 
which  is  the  subject  of  this  action,  was 
the  only  remaining  CTG  source  category 
for  which  no  action  had  been  taken. 

n.  What  Has  the  State  Submitted? 

On  April  29, 1994,  the  EPA  issued 
ACT  documents  for  Industrial 
Wastewater,  Shipbuilding  and 
Automobile  refinishing.  The  Industrial 
Wastewater  ACT  is  a  compendium  of 
three  references.  First,  options  for 
controlling  emissions  from  industrial 
wastewater  are  covered  in  the  draft  CTG 
issued  September,  1992  and  announced 
for  comment  on  December,  1993. 
Second,  a  document  entitled  "Revisions 
to  Impacts  of  the  Draft  Industrial 
Wastewater  Control  Techniques 
Guideline"  contains  an  overview  of  the 
changes  that  were  made  to  the  draft  CTG 
to  reflect  changes  to  the  Hazardous 
Organic  NESHAP  (HON).  Also,  the 
impacts  of  various  control  options  were 
revised.  Finally,  the  April  29,  1994 
memorandiun  explained  that  the  HON 


could  be  used  as  model  rule  for  VOC 
control. 

These  documents  -were  used  by  the 
Louisiana  Department  of  Environmental 
Quality  (LDECi)  in  promulgating 
revisions,  known  as  the  "VOC  RACT 
Rules,"  to  the  Louisiana  Administrative 
Code,  LAC  33:111,  Chapter  21,  on 
September  20,  1995.  The  VOC  RACT 
Rules  were  submitted  to  the  EPA  on 
December  15, 1995.  These  rules  in  part 
implemented  requirements  to  control 
emissions  from  industrial  wastewater  at 
facilities  with  the  potential  to  emit  more 
than  50  tons/year  of  VOC's.  LDEQ's 
wastewater  VOC  rules  appear  in  section 
2153ofLAC33:m. 

The  LDEQ  promulgated  revisions  to 
section  2153  on  December  20, 1996,  and 
submitted  them  (along  with  other 
revisions  to  LAC  33.111)  to  the  EPA  on 
April  30, 1997.  These  revisions  to 
section  2153  involved  changes  to 
various  VOC  emission  test  methods. 

The  LDEQ  again  promulgated 
revisions  to  section  2153  on  January  20, 

1998,  and  submitted  them  (along  with 
other  revisions  to  LAC  3 3. Ill)  to  the  EPA 
on  February  2,  2000.  These  revisions  to 
section  2153  involved  changes  to 
affected  source  categories. 

The  LDEQ  again  promulgated 
revisions  to  section  2153  on  May  20, 

1999,  and  submitted  them  (along  with 
other  revisions  to  LAC  33.111)  to  the  EPA 
on  September  7,  1999.  These  revisions 
to  section  2153  involved  numerous 
changes  that  were  necessary  for 
approval  of  the  VOC  RACT  rule  by  the 
EPA. 

ni.  What  Analysis  Was  Done  by  the 
EPA  on  the  State's  Submittal? 

The  EPA  has  written  a  Technical 
Support  Document  that  details  the 
review  that  was  performed  on  the 
wastewater  VOC  rules  discussed  above. 
Basically,  Oiese  rules  (LAC  33.III.2153) 
were  compared  to  the  HON  to  determine 
if  they  met  the  requirements  of  section 
182(b)(2)(C)  of  the  Clean  Air  Act. 

IV.  What  Action  Is  EPA  Taking? 

The  EPA  is  taking  direct  final  action 
to  approve  revisions  to  the  Louisiana 
SIP,  to  control  VOC  emissions  from 
industrial  wastewater  facilities  by 
means  of  RACT.  Specifically,  the  EPA  is 
approving  LAC  33. III. 2153,  and  all 
revisions  to  section  2153  up  to  and 
including  those  adopted  on  May  20. 
1999. 

V.  Why  Is  This  a  "Final  Action?" 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
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section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  revisions  to 
incorporate  regulations  to  control  VOC 
emissions  from  industrial  wastewater 
facilities  by  means  of  RACT  if  adverse 
comments  are  received.  This  rule  will 
be  effective  on  August  19,  2002  without 
further  notice  unless  we  receive  adverse 
comment  by  July  22,  2002.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  actid^ 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

VI.  What  Administrative  Requirements 
Apply  for  This  Action? 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That  • 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 


Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu^  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 


cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  19,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocarbons,  Nitrogen  dioxide. 
Nitrogen  oxides.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  June  5,  2002. 
Lawrence  E.  Starfield, 

Acting  Regional  Administrator,  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq.  . 

Subpart  T— Louisiana 

2.  In  §  52.970  the  table  in  paragraph 
(c)  is  amended  under  Chapter  21  by 
adding,  inunediately  after  "Section 
2151"  and  before  "Table  8",  a  new 
centered  heading  entitled  "Subchapter 
M — Limiting  Volatile  Organic 
Compound  Emissions  from  Industrial 

-Wastewater,"  immediately  followed  by 
a  new  Section  2153,  Limiting  Volatile 
Organic  Compound  Emissions  from 
Industrial  Wastewater  to  read  as 
follows: 

§  52.970    Identification  of  pian. 

*         •        *    .     *        * 

(c)*  •  * 
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EPA  Approved  Requisitions  in  the  Louisiana  SIP 


State  citation 


Title/subject 


State  approval  date 


EPA  approval  date 


Comments 


Chapter  21.  Control  of  Emission  of  Organic  Compounds 


Subchapter  M, 
Section  2153 


Limiting  Volatile  Organic  Compound  Emissions  from  Industrial  Wastewater 
Limiting  Volatile  Organic         May,  1999,  LR  25:850  June  20,  2002,  and  Fed- 
Compound  Emissions  eral  Register  citation, 
from  Industrial-Waste- 
water. 


JR  Doc.  02-15453  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  6560-S&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0042;  FRL-6835-3] 

RIN2070-AB78 

Hydrogen  Peroxide;  An  Amendment  to 
an  Exemption  From  the  Requirement 
of  a  Tolerance;  Technical  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  In  the  Federal  Register  of 

February  28,  2002,  EPA  issued  a  revised 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
hydrogen  peroxide.  In  the  SUMMARY  and 
the  codified  text,  a  phrase  was 
inadvertently  omitted.  This  document 
corrects  those  errors. 
DATES:  This  document  is  effective  June 
20,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Diana  Hudson,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number  (703)  308- 
8713;  and  e-mail  address: 
hudson.diana@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Title_40/40cfrl80_00.html. 
a  beta  site  currently  under  development. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0042.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background 

A.  What  Does  This  Technical  Correction 
Do? 

In  the  Federal  Register  of  February 
28,  2002  (67  FR  9214)  (FRL-6822-7). 
EPA  revised  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biochemical  hydrogen  peroxide. 
In  the  SUMMARY  and  the  codified  text,  a 
phrase  was  inadvertently  omitted.  This 
document  corrects  those  errors. 

On  page  9214,  third  column,  the  first 
sentence  of  the  summary  is  corrected  to 
read  as  follows:  "This  regulation 
establishes  an  emiendment  to  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
hydrogen  peroxide  in  or  on  all  food 
commodities  when  applied/used  at  the 
i^te  of  <  1%  hydrogen  peroxide  per 
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application  on  growing  and  postharvest 
crops." 

The  codified  text  is  corrected  in  the 
regulatory  text  of  this  document. 

B.  Why  is  This  Technical  Correction 
Issued  as  a  Final  Rule? 

Section  553  of  the  Administrative 
Procedure  Act  (APA).  5  U.S.C. 
.  553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  pubUc 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  technical  correction 
final  without  prior  proposal  and 
opportunity  for  comment,  because  EPA 
is  merely  adding  a  phrase  that  was 
inadvertently  omitted  from  the 
previously  published  final  rule.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

in.  Regulatory  Assessment 
Requirements 

This  final  rule  implements  a  technical 
amendment  to  the  Code  of  Federal 
Regulations,  and  it  does  not  otherwise 

.   impose  or  amend  any  requirments.  As 
such,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  a 
technical  correction  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Because  this  rule  has  been  exempted 
from  review  imder  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  entitled  Actions 
Concerning  Regulations  That 

.  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require  , 


Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since  this 
action  does  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism{64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  action  does 
not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  FFDCA 
section  408(n)(4).  For  these  same 
reasons,  the  Agency  has  determined  that 
this  rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  tribal  officials  in  the 
development  of  regulatory  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 


specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General? 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  18d 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  7,  2002. 
Janet  L.  Andersen. 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.1197  is  revised  to  read 
as  follows: 

1 80.1 1 97    Hydrogen  peroxide;  exemption 
from  the  requirement  of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  hydrogen  peroxide  in  or  on  all  food 
commodities  at  the  rate  of  <  1  % 
hydrogen  peroxide  per  application  on 
growing  and  postharvest  crops. 
[FR  Doc.  02-15618  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  02-01 3] 
RiN2115-AA97 

Security  Zones;  Cruise  Ships,  Port  of 
San  Diego,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  change  in 
effective  period. 

SUMMARY:  The  Coast  Guard  is  revising 
the  effective  period  for  a  moving  and 
fixed  security  zone  100  yards  aroimd  all 
cruise  ships  that  enter,  are  moored  in, 
or  depeirt  from  the  Port  of  San  Diego. 
This  security  zone  is  needed  for 
national  security  reasons  to  protect  the 
public  and  ports  from  potential 
subversive  acts.  Entry  into  these  zones 
is  prohibited,  unless  specifically 
authorized  by  the  Capitan  of  the  Port 
San  Diego,  or  his  designated 
representative. 

DATES:  The  amendment  to  §  165.T11- 
30(c)  in  this  rule  is  effective  June  20, 
2002.  Section  165.T11-30,  added  at  67 
FR  6649,  February  13,  2002,  effective 
from  11:59  p.m.  PST  November  5,  2001 
through  11:59  p.m.  PDT  June  21,  2002, 
as  amended  in  this  rule,  is  extended  in 
effect  through  11:59  p.m.  PST  December 
21,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  San 
Diego  02-013  and  are  available  for 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Diego,  2716 
North  Heirbor  Drive,  San  Diego, 
California,  92101,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Raymond  Taylor,  Marine  Safety 
Office  San  Diego,  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Kegulatory  Information 

On  February  13,  2002,  we  published 
a  temporary  final  rule  for  cruise  ships 
entitled  "Security  Zones;  Port  of  San 
Diego,  California"  in  the  Federal 
Register  (67  FR  6648)  under  §  165.T11- 
030.  It  has  been  in  effect  since 
November  5,  2001  and  is  set  to  expire 
11:59  p.m.  PDT  on  June  21,  2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Ehie  to  the 
terrorist  attacks  on  September  11,  2001 


and  the  warnings  given  by  national 
security  and  intelligence  officials,  there 
is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
launched  against  the  United  States.  A 
heightened  level  of  seciu'ity  has  been 
established  around  all  cruise  ships  near 
the  port  of  San  Diego.  These  security 
zones  are  needed  to  protect  the  United 
States  and  more  specifically  the  people, 
waterways,  and  properties  near  die  port. 
The  original  TFR  was  urgently  required 
to  prevent  possible  terrorist  strikes 
against  the  United  States  and  more 
specifically  the  people,  waterways,  and 
properties  in  and  near  the  port  of  San 
Diego.  It  was  anticipated  that  we  would 
assess  the  security  environment  at  the 
end  of  the  effective  period  to  determine 
whether  continuing  seciuity  precautions 
were  required  and,  if  so,  propose 
regulations  responsive  to  existing 
conditions.  We  have  determined  the 
need  for  continued  seciuity  regulations 
exists. 

The  Coast  Guard  will  utilize  the 
extended  effective  period  of  this  TFR  to 
engage  in  notice  and  comment 
rulemaking  to  develop  permanent 
regulations  tailored  to  the  present  and 
foreseeable  security  environment  with 
the  Captain  of  the  Port  (COTP)  San 
Diego.  Therefore,  the  public  will  still 
have  the  opportimity  to  comment  on 
this  rule.  The  measiu-es  contemplated  by 
the  rule  were  intended  to  facilitate 
ongoing  response  efforts  and  prevent 
future  terrorist  attack.  In  this  case,  doing 
a  NPRM  will  be  repetitious  in  nature 
and  since  delay  is  inherent  in  the  NPRM 
process,  any  delay  in  the  effective  date 
of  this  rule,  is  contrary  to  the  public 
interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  cruise  ships  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack.  The  measures  contemplated  by 
this  rule  are  intended  to  prevent  future 
terrorist  attacks  against  individuals  and 
facilities  within  or  adjacent  to  cruise 
ships.  Immediate  action  is  required  to 
accomplish  these  objectives  and 
necessary  to  continue  safeguarding 
these  vessels  and  the  surrounding  area. 
Any  delay  in  the  effective  date  of  this 
rule  is  impractical  and  contrary  to  the 
public  interest. 

The  Coast  Guard  will  be  publishing  a 
NPRM  to  establish  permanent  security 
zones  that  are  temporarily  effective 
under  this  rule.  This  revision  preserves 
the  status  quo  within  the  Port  while 
permanent  rules  are  developed. 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 


Background  and  Purpose 

■  On  September  11,  2001,  terrorists 
launched  attacks  on  commercial  and 
public  structures — the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  Virginia — killing  large 
numbers  of  people  and  damaging 
properties  of  national  significance. 
There  is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
launched  against  the  United  States 
based  on  warnings  given  by  national 
security  and  inteUigence  officials.  The 
Federal  Bureau  of  Investigation  (FBI) 
has  issued  warnings  on  October  1 1 . 
2001  and  February  11,  2002  concerning 
the  potential  for  additional  terrorist 
attacks  within  the  United  States.  In 
addition,  the  ongoing  hostilities  in 
Afghanistan  have  made  it  prudent  for 
important  facilities  and  vessels  to  be  on 
a  higher  state  of  alert  because  Osama 
Bin  Ladin  and  his  Al  Qaeda 
organization,  and  other  similar 
organizations,  have  publicly  declared  an 
ongoing  intention  to  conduct  armed 
attacks  on  U.S.  interests  worldwide. 

These  heightened  security  concerns, 
together  with  the  catastrophic  impact 
that  a  terrorist  attack  against  a  cruise 
ship  would  have  to  the  public  interest, 
makes  these  security  zones  prudent  on 
the  navigable  waterways  of  the  United 
States.  To  mitigate  the  risk  of  terrorist 
actions,  the  Coast  Guard  has  increased 
.^ety  and  security  measures  on  the 
navigable  waterways  of  the  port  of  San 
Diego  by  establishing  larger  security 
zones  around  cruise  ships.  Vessels 
operating  near  cruise  ships  present 
possible  platforms  from  which 
individuals  may  gain  unauthorized 
access  to  these  vessels  or  launch 
terrorist  attacks  upon  these  vessels  or 
adjacent  population  centers.  As  a  result, 
the  Coast  Guard  is  taking  additional 
measures  to  prevent  vessels  or  persons 
from  accessing  the  navigable  waters 
close  to  cruise  ships  in  the  port  of  San 
Diego. 

As  of  today,  the  need  for  security 
zones  aroimd  cruise  ships  still  exists. 
The  effective  period  of  this  temporary 
final  rule  will  extend  through  11:59 
p.m.  PST  December  21,  2002.  This  will 
allow  the  Coast  Guard  time  to  publish 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register,  which 
will  include  a  public  comment  period, 
and  for  a  final  rule  to  be  put  into  effect 
without  there  being  an  interruption  in 
the  protection  provided  by  cruise  ship 
security  zones. 

Discussion  of  Rule 

This  regulation  extends  the  current 
security  zone  that  prohibits  all  vessels 
and  people  from  approaching  cruise 
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ships  that  are  underway  or  moored  near 
San  Diego,  California.  Specifically,  no 
vessel  or  person  may  close  to  within  100 
yards  of  a  cruise  ship  that  is  entering, 
moored  in,  or  departing  the  Port  of  San 
Diego. 

A  seciuity  zone  is  automatically 
activated  when  a  cruise  ship  passes  the 
San  Diego  sea  buoy  while  entering  port 
and  remains  in  effect  while  the  vessel  is 
moored  within  in  the  Port  of  San  Diego. 
California.  When  activated,  this  security 
zone  will  encompass  a  portion  of  the 
waterway  described  as  a  100  yard  radius 
around  a  cruise  ship  in  the  Port  of  San 
Diego.  This  security  zone  is 
automatically  deactivated  when  the 
criiise  ship  passes  the  San  Diego  sea 
buoy  on  its  departure  from  port.  Vessels 
and  people  may  be  allowed  to  enter  an 
established  secvuity  zone  on  a  case-by- 
case  basis  with  authorization  from  the 
Captain  of  the  Port. 

As  part  of  the  Diplomatic  Seciuity 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  the  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  seciuity 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  This  authority,  under  section 
7  of  the  PWSA  (33  U.S.C.  1226), 
supplements  the  Coast  Guard's 
authority  to  issue  security  zones  luider 
The  Magnuson  Act  regulations  ■* 

promulgated  by  the  President  under  50 
U.S.C.  191,  including  Subparts  6.01  and 
6.04  of  Part  6  of  Title  33  of  the  Code  of 
Federal  Regulations. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  pimishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximiun  hne  of 
$250,000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seiziue  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximiun 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 


county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT){44  FR  11040,  February  26,  1979) 
because  these  zones  will  encompass  a 
small  portion  of  the  waterway  for  a 
limited  duration. 

The  Port  of  San  Diego  can 
accommodate  only  a  few  cruise  ships 
moored  at  the  same  time.  Most  cruise 
ships  calls  at  each  location  occur  on 
only  one  day  each  week,  and  are 
generally  less  than  18  hours  in  duration. 
Also,  vessels  and  people  may  be 
allowed  to  enter  the  zones  on  a  case-by- 
case  basis  with  authorization  from  the 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  same  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 


CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
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Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
.it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory.  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
piaragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  security  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

1 1  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

111.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 


2.  Revise  temporary  §  165.Tll-030(c) 
to  read  as  follows: 

§  1 65.T1 1  -030    Security  Zones;  Cruise 
stiips.  Port  of  San  Diego. 

***** 

(c)  Effective  Dates.  This  section  is 
effective  at  11:59  p.m.  PST  on 
November  5.  2001  and  will  terminate  at 
11:59  p.m.  PST  on  December  21,  2002. 

***** 

Dated:  June  12,  2002. 
S.P.  Metnick, 

Commander,  Coast  Guard.  Captain  of  the 
Port,  San  Diego.  California. 
[FR  Doc.  02-15605  Filed  6-19-02;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  45 
[USCG-1 998-4623] ' 
RIN2115-AF38 

LimHed  Service  Domestic  Voyage  Load 
Lines  for  River  Barges  on  Lake 
Michigan 

agency:  Coast  Guard,  DOT. 

ACTION:  Interim  rule;  announcement  of 
effective  date. 

SUIMIMARY:  The  Coast  Guard  is 
announcing  the  approval  of  a  collection- 
of-information  requirement  pertaining 
to  the  special  load  line  regime  that  was 
established  for  Lake  Michigan  by  an 
interim  rule  published  in  April  2002. 
Owners  or  operators  of  dry  cargo  river 
barges  desiring  to  operate  on  certain 
Lake  Michigan  routes  must  submit  barge 
information  in  order  to  qualify  for  the 
special  regime. 

DATES:  46  CFR  45.181  and  45.183,  as 
published  April  23.  2002  (67  FR  19692), 
are  effective  June  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  document, 
call  Thomas  Jordan,  Naval  Architecture 
Division  {G-MSE-2),  telephone  202- 
267-0142  or  fax  202-267-4816.  If  you 
have  questions  on  viewing  the  docket 
[USCG-1998-4623].  call  Dorothy  Beard, 
Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEIMENTARY  INFORMATION: 
Administration  of  the  U.S.  load  line 
regulations  requires  vessel  owners  or 
operators  to  submit  certain  information 
to  the  Coast  Guard  or  the  American 
Bureau  of  Shipping  (which  issues  load 
lines  on  behalf  of  the  Coast  Guard).  This 
load  line  collection  of  information  is 


controlled  by  the  Office  of  Management 
and  Budget  under  the  Office  of 
Management  and  Budget  (OMB)  control 
no. 2115-0043. 

Recently,  a  special  load  line  regime 
was  established  through  an  interim  rule 
for  river  barges  operating  on  certain 
Lake  Michigan  routes.  This  interim  rule 
was  published  in  the  Federal  Register 
on  April  23,  2002  (67  FR  19685).  and  is 
available  electronically  through  the 
docket  [USCG-1 998-462  31  web  site  at 
http://dms.dot.gov.  It  became  effective 
on  May  23,  2002,  with  the  exception  of 
two  sections,  46  CFR  45.181  and  45.183, 
that  contain  coUection-of-information 
requirements  associated  with  the  new 
regime. 

Because  these  two  sections  required 
the  collection  of  information,  they  could 
not  become  effective  until  they  were 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget.  As  required 
by  44  U.S.C.  3507(d),  we  submitted  a 
copy  of  this  interim  rule  to  OMB  for  its 
review.  On  May  28,  2002.  after 
reviewing  the  rule  and  the  overall  load 
line  coUection-of-information  burden 
under  control  no.  2115-0043,  OMB 
approved  the  collection  of  information 
required  by  this  interim  rule. 

Dated:  lune  14,  2002. 
Joseph  |.  Angelo, 

Director  of  Standards.  Marine  Safety,  Security 

and  Environmental  Protection. 

(FR  Doc.  02-15603  Filed  6-19-02;  8:45  am) 

BILUNO  CODE  491&-1S-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  2,  27,  87,  90  and  95 
[WT  Docket  No.  02-08;  FCC  02-152] 

License  Services  in  the  216-220  MHz, 
1390-1395  MHz,  1427-1429  MHz,  142»- 
1432  MHz,  1432-1435  MHz,  1670-1675 
MHz,  and  2385-2390  MHz  Government 
Transfer  Bands 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  hi  this  document,  the 
Commission  adopts  service  rules  for  27 
megahertz  of  electromagnetic  spectrum 
in  the  216-220  MHz,  1390-1395  MHz, 
1427-1429.5  MHz,  1429.5-1432  MHz. 
1432-1435  MHz.  1670-1675  MHz,  and 
2385-2390  MHz  bands,  recently 
reallocated  for  non-Government  use. 
The  licensing  plan  adopted  in  this 
proceeding  implements,  in  part,  the 
Commission's  November  1999  Spectrum 
Policy  Statement.  The  service  rules 
adopted  herein  establish  a  flexible 
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regulatory  and  licensing  framework.  The 
Commission  believes  that  this  decision 
will  provide  opportunities  for  new 
services  to  utilize  this  spectrum,  thus 
addressing  spectrum  scarcity  concerns, 
as  well  as  to  promote  the  delivery  of 
technologically  innovative  services  to 
the  public. 

DATES:  Effective  August  19.  2002,  except 
for  §§  27.602  and  90.176  which  contains 
information  collection  requirements  that 
have  not  been  approved  by  0MB.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date.  Written  comments  by  the 
public  on  the  proposed  and/ or  modified 
information  collections  are  due  on  or 
before  August  19.  2002. 

ADDRESSES:  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  Twelfth  Street,  SW.. 
Washington,  DC  20554,  or  via  the 
Internet  to  jhennan@fcc.gov,  and  to 
Edward  Springer,  0MB  Desk  Officer, 
10236  NEOB,  725— 17th  Street,  NW., 
Washington,  DC  20503  or  to 
Edward.Springer@omb.eop.gov  via  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Zenji  Nakazawa  or  Keith  Fickner 
regarding  legal  matters,  and/or  Brian 
Marenco  or  Tim  Maguire  regarding 
engineering  matters  via  phone  at  (202) 
418-0680,  via  TTY  (202)  418-7233,  or 
via  e-mail  at  znakazaw@fcc.gov, 
kfickner@fcc.gov,  bmarenco@fcc.gov  or 
tmaguire@fcc.gov,  respectively.  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission, 
Washington.  DC.  20554. 

Paperwork  Reduction  Analysis 

1.  This  Report  and  Order  contains 
either  a  new  or  modified  information 
collection.  As  part  of  the  Commission's 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  public 
and  the  Office  of  Management  and 
Budget  (0MB)  to  take  this  opportunity 
to  comment  on  revision  to  the 
information  collections  contained  in  the 
Report  and  Order  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  and  agency  comments  are  due 
August  19,  2002.  Comments  should 
address: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility. 

•  The  accuracy  of  the  Conunission's 
biu^den  estimates. 


•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected. 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Written  comments  by  the  public  on 
the  proposed  and/or  modified 
information  collections  are  due  60  days 
after  the  date  of  publication  in  the 
Federal  Register.  Written  comments 
must  be  submitted  by  the  OMB  on  the 
proposed  and/or  modified  information 
collections  on  or  before  1 20  days  after 
the  date  of  publication  in  the  Federal 
Register.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1— 
445  12th  Street,  SW,  Washington,  DC 
20554,  or  via  the  Internet  to 
jherman@fcc.gov,  and  to  Ed  Springer, 
OMB  Desk  Officer,  Room  10236  New 
Executive  Office  Building,  725 
Seventeenth  Street,  NW.,  Washington, 
DC  20503,  or  to 

Edward.Springer@omb.eop.gov  via  the 
Internet. 

OMB  Control  No.:  3060-0783. 

Title:  90.176  Coordinator  notification 
requirements  on  frequencies  below  512 
MHz,  at  764-776/794-806  MHz,  or  at 
1427-1432  MHz. 

Form  No:  N/A. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  2925. 
,     Total  Annual  Cost:  0. 

Needs  and  Uses:  This  Rule  is 
necessary  to  require  each  Private  Land 
Mobile  frequency  coordinator  to 
provide,  within  one  business  day,  a 
listing  of  their  frequency 
recommendations  to  all  other  frequency 
coordinators  in  their  respective  pools, 
and,  if  necessary,  an  engineering 
analysis. 

OMB  Control  No. :  3060-xxxx. 

Title:  27.602  Guard  Band  Manager 
agreements. 

Form  No:  N/A. 

Type  of  Review:  New. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  216. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  This  rule  is 
necessary  for  Guard  Band  Managers  to 
maintain  their  written  agreements  with 
spectrum  users  at  their  principal  place 
of  business,  and  retain  such  records  for 
at  least  two  years  after  the  date  such 
agreements  expire.  Such  records  need  to 
be  kept  current  and  be  made  available 
upon  request  for  inspection  by  the 
Commission  or  its  representatives. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Report 
and  Order.  FCC  02-152.  adopted  on 
May  16,  2002  and  released  on  May  24, 
2002.  The  full  text  of  this  document 
including  the  chart  summary  of  the 
band  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  SW.. 
Washington,  DC  20554.  The  complete 
text  may  be  pvu-chased  from  the 
Commission's  copy  contractor,  Qualex 
International,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  full  text  may  also  be  downloaded 
at:  www.fcc.gov  via  the  Internet. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202) 418-7365. 

2.  In  this  Report  and  Order,  we  make 
the  following  major  determinations 
regarding  the  subject  bands: 

•  Assign  the  1390-1392  MHz  band  by 
Major  Economic  Areas  (MEAs),  the 
paired  1392-1395  MHz  and  1432-1435 
MHz  bands  by  Economic  Area  Groups 
(EAGs),  the  1670-1675  MHz  and  the 
2385-2390  MHz  bands  on  a  single, 
nationwide  basis,  and  the  1429.5-1432 
MHz  band  on  a  site-by-site  basis  with 
frequency  coordination. 

•  Permit  open  eligibility  for  initial 
licenses  assigned  by  geographic  area 
licensing  in  the  paired  1392-1395  MHz 
and  1432-1435  MHz  bands  and  in  the 
unpaired  1390-1392  MHz,  1670-1675 
MHz,  and  the  2385-2390  MHz  bands. 
Adopt  technical  standards  that  are  both 
consistent  with  oiu-  part  27  rules  and 
provide  licensees  flexibility. 

•  License  telemetry  on  a  primary 
basis  in  the  1429.5-1432  MHz  band  and 
on  a  secondary  basis  in  the  217-220 
MHz  and  1427-1429.5  MHz  bands  using 
a  frequency  coordinated  site-by-site 
approach  consistent  with  the  technical 
specifications  provided  for  telemetry 
operations  under  olu  part  90  rules,  as 
modified  herein. 

•  Adopt  our  proposed  framework  for 
a  ten-year  license  term  from  the  date  of 
grant  in  the  paired  1392-1395  MHz  and 
1432-1435  MHz  bands  and  in  the 
unpaired  1390-1392  MHz,  1670-1675 
MHz,  and  the  2385-2390  MHz  bands. 
Require  licensees  to  demonstrate  that 
they  are  providing  substantial  service 
when  they  file  their  renewal 
application. 

•  Allow  licensees  in  the  paired  1392- 
1395  MHz  and  1432-1435  MHz  bands 
and  in  the  unpaired  1390-1392  MHz, 
1670-1675  MHz.  and  the  2385-2390 
MHz  bands  to  partition  and/or 
disaggregate  their  licenses. 
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•  Apply  the  general  competitive 
bidding  rules  set  forth  in  part  1 ,  subpart 
Q,  of  the  Commission's  Rules  to  the 
paired  1392-1395  and  1432-1435  MHz 
bands  and  in  the  unpaired  1390-1392 
MHz,  1670-1675  MHz.  and  the  2385- 
2390  MHz  bands.  Adopt  small  business 
size  standards  for  these  bands,  but 
decline  to  adopt  a  public  safety  bidding 
credit. 

•  Require  non-Government  users  to 
file  an  application  on  the  Universal 
Licensing  System  (ULS)  requesting 
Frequency  Assignment  Subcommittee 
(FAS)  coordination  of  fixed  sites  and 
mobile  operations  within  the  protection 
radii  of  co-primary  Govenunent 
incumbents.  We  specify  that  geographic 
area  licensees  are  responsible  for 
determining  whether  a  particular 
operation  requires  FAS  approval.  We 
also  clarify  that  a  licensee  may  request 
coordination  of  multiple  fixed  and 
mobile  stations  via  a  single  application. 
Finally,  we  indicate  that  users  of  the 
Low  Power  Radio  Services  (LPRS)  are 
not  required  to  coordinate  with  FAS. 

•  Hold  that  radioastronomy, 
radiosondes,  and  the  Earth  Exploration 
Satellite  Service  operations  will  be 
protected  by  out-of-band  emission 
limits. 

•  Establish  coordination  procedures 
for  licensees  in  the  2385-2390  MHz 
band  operating  near  non-Government 
aeronautical  flight-test  telemetry  sites 
and  interim  coordination  procedures  for 
terrestrial  licenses  along  the  Canadian 
and  Mexican  borders. 

•  Implement  the  band  "flip"  portion 
of  the  AHA-Itron  Joint  Agreement  and 
switch  the  primary  allocation  between 
Wireless  Medical  Telemetry  Service 
(WMTS)  in  the  1427-1429.5  MHz  band 
and  Telemetry  in  the  1429.5-1432  MHz 
band,  in  seven  defined  geographic  areas. 

•  Limit  the  field  strength  telemetry  in 
the  1427-1432  MHz  band  may  radiate— 
into  the  WMTS  portion  of  the  band — to 
a  measured  or  predicted  field  strength  of 
150  uV/m  at  the  site  of  any  WMTS 
operation. 

•  Limit  the  field  strength  that 
facilities  in  the  1392-1395  MHz  band 
may  radiate — into  the  WMTS  band  at 
1395-1400  MHz— to  a  measured  or 
predicted  field  strength  of  150  uV/m  at 
the  site  of  any  WMTS  operation. 

I.  Final  Regulatory  Flexibility  Analysis 

3.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making  67  FR  7113, 
February  15,  2002,  [Service  Rules 
Notice).  The  Commission  sought  written 
public  comment  on  the  proposals  in  the 
Service  Rules  Notice,  including 


comment  on  the  IRFA.  The  comments 
received  are  discussed  further.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

Need  for,  and  Objectives  of,  the  Report 
and  Order 

4.  In  this  Report  and  Order,  we  adopt 
rules  for  the  licensing  and  operation  of 
fixed  and  mobile  services  in  the  216- 
220  MHz,  1390-1395  MHz,  1427-1429.5 
MHz,  1429.5-1432  MHz,  1432-1435 
MHz,  1670-1675  MHz  and  2385-2390 
MHz  bands,  pursuant  to  the  provisions 
of  the  Communications  Act  of  1934,  as 
amended,  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA-93), 
and  the  Balanced  Budget  Act  of  1997 
(BBA-97).  These  seven  frequency  bands 
have  a  variety  of  continuing 
Government  protection  requirements 
and  incumbent  Government  and  non- 
Government  uses.  Despite  these 
constraints  and  the  relatively  narrow 
bandwidth  contained  in  each  of  the 
bands,  we  believe  that  the  rules  adopted 
herein  will  foster  a  variety  of  potential 
applications  in  both  new  and  existing 
services.  The  transfer  of  these  bands  to 
non-Government  use  should  enable  the 
development  of  new  technologies  and 
services,  provide  additional  spectnmi 
relief  for  congested  private  land  mobile 
frequencies,  and  fulfill  oiu  obligations 
as  mandated  by  Congress  to  assign  this 
spectrum  for  non-Govemment  use. 

5.  The  Report  and  Order  also 
establishes  competitive  bidding  rules 
and  small  business  definitions  for  the 
unpaired  1390-1392  MHz,  1670-1675 
MHz,  and  2385-2390  MHz  bands,  and 
the  paired  1?92-1395  MHz  and  1432- 
1435  MHz  bands  similar  to  those 
applied  to  the  WCS  2.3  GHz  band  and 
the  700  MHz  Guard  Bands.  Consistent 
with  the  Commission's  responsibility 
under  Section  309(j)  to  promote 
opportunities  for,  and  disseminate 
licenses  to,  a  wide  variety  of  applicants, 
the  Report  and  Order  adopts  small 
business  size  standards  and  bidding 
preferences  for  qualifying  bidders  that 
will  provide  such  bidders  with 
opportunities  to  compete  successfully 
against  large,  well-financed  entities. 
Specifically,  with  respect  to  the 
aforementioned  bands,  we  will  define  a 
"small  business"  as  any  entity  with 
average  annual  gross  revenues  for  the 
three  preceding  years  not  exceeding  S40 
million,  and  a  "very  small  business"  as 
any  entity  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  exceeding  $15  million. 
Correspondingly,  we  will  adopt  a 
bidding  credit  of  15  percent  for  "small 
businesses"  and  a  bidding  credit  of  25 
percent  for  "very  small  businesses." 
This  bidding  credit  structure  is 


consistent  with  our  standard  schedule 
of  bidding  credits,  which  may  be  found 
at  §  1 .21 10(f)(2)  of  the  Commission's 
rules.  All  of  the  commenters  addressing 
this  issue  support  our  proposal  to  adopt 
the  two  small  business  size  standards 
that  the  Commission  adopted  for  the 
WCS  2.3  GHz  band  and  the  700  MHz 
Guard  Bands.  As  we  noted  in  the 
Service  Rules  Notice,  the  capital 
requirements  and  characteristics  of  the 
services  proposed  in  the  aforementioned 
bands  are  comparable  to  those  found  in 
the  WCS  2.3  GHz  band  and  700  MHz 
Guard  Bands.  Consequently,  as  with  the 
WCS  2.3  GHz  band  and  700  MHz  Guard 
Bands,  we  believe  that  these  two  size 
standards  will  provide  a  variety  of 
businesses  vyith  the  opportunity  to 
participate  in  the  auction  of  licenses  for 
this  spectrum  and  will  afford  such 
licensees,  who  may  have  varying  capital 
costs,  substantial  flexibility  for  the 
provision  of  services.  The  Conunission 
has  long  recognized  that  bidding 
preferences  for  qualifying  bidders 
provides  such  bidders  with  an 
opportunity  to  compete  successfully 
against  large,  well-financed  entities.  The 
Commission  also  has  found  that  the  use 
of  tiered  or  graduated  small  business 
definitions  is  useful  in  furthering  our 
mandate  under  Section  309(j)  to 
promote  opportunities  for  and 
disseminate  licenses  to  a  wide  variety  of 
applicants. 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
IRFA 

6.  Although  no  comments  were 
submitted  specifically  in  response  to  the 
IRFA,  some  commenters  expressed 
concern  with  our  proposals  to  license 
new  services  on  a  wide  geographic  area 
basis.  For  example,  the  National 
Telecommunications  Cooperative 
Association  (NTCA)  and  the  Rural 
Telecommunications  Group  (RTG) 
support  smaller  geographic  area 
licensing,  rather  than  the  use  of 
nationwide  or  very  large  economic 
areas,  in  order  to  promote  smaller 
carriers  and  rural  telecommunications 
development.  We  have  considered  the 
effect  of  these  rule  changes  on  small 
entities  and  considered  other 
alternatives.  We  expect,  however,  that 
our  actions  will  benefit  all  entities 
subject  to  these  rule  changes,  including 
small  entities. 

7.  The  policies  and  rules  adopted  in 
this  Report  and  Order  affect  all  small 
entities  that  seek  to  acquire  licenses  in 
the  unpaired  1390-1392  MHz,  1670- 
1675  MHz.  and  2385-2390  MHz  bands, 
and  the  paired  1392-1395  MHz  and 
1432-1435  MHz  bands.  As  noted  above, 
the  Commission  has  adopted  small 
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business  size  standards  that  define  a 
"small  business"  as  any  entity  with 
average  annual  gross  revenues  for  the 
three  preceding  years  not  exceeding  $40 
million  and  a  "very  small  business"  as 
any  entity  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  exceeding  $15  million.  The  Small 
Business  Administration  (SBA)  has 
approved  these  small  business  size 
standards  for  the  aforementioned  bands. 
However,  the  Commission  cannot  know 
until  the  auction  begins  how  many 
entities  will  seek  small  or  very  small 
business  status.  The  Commission  will 
allow  partitioning  and  disaggregation, 
yet  it  cannot  determine  in  advance  how 
many  licensees  will  partition  their 
license  areas  or  disaggregate  their 
spectrum  blocks.  In  view  of  our  lack  of 
knowledge  of  these  factors,  it  is 
therefore  assiuned  that,  for  purposes  of 
our  evaluations  and  conclusions  in  the 
FRFA,  all  of  the  prospective  licenses  are 
small  entities,  as  that  term  is  defined  by 
the  SBA  or  the  Commission's  small 
business  definitions  for  these  bands. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules 
Will  Apply 

8.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  business  concern"  imder 
Section  3  of  the  Small  Business  Act.  A 
small  business  concern  is  one  which:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation:  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jiuisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38,978  coimties,  cities, 
and  towns;  of  these,  37,566,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities. 

9.  Wireless  Service  Providers.  The 
SBA  has  developed  a  definition  for 
small  business  within  the  two  separate 


categories  of  (1)  Cellular  and  (2)  Other 
Wireless  Telecommunications  or 
Paging.  Under  that  SBA  definition,  such 
a  business  is  small  if  it  has  1,500  or 
fewer  employees.  According  to  the 
Commission's  Telephone  Trends  Report 
data,  1 ,495  companies  reported  that 
they  were  engaged  in  the  provision  of 
wireless  service.  Of  these  1 ,495 
companies,  989  reported  that  they  have 
1,500  or  fewer  employees  and  506 
reported  that,  alone  or  in  combination 
with  affiliates,  they  have  more  than 
1,500  employees.  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  wireless  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
989  or  fewer  small  wireless  service 
providers  that  may  be  affected  by  the 
rules.  Below,  we  further  describe  and 
estimate  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  the  rules  adopted  herein. 
Except  as  noted,  these  services  are 
associated  with  the  above  SBA  small 
business  size  standard. 

10.  With  respect  to  the  1.390-1392 
MHz  band,  the  Commission  will  award 
a  single  2  MHz  license  in  each  of  fifty- 
two  Major  Economic  Areas  (MEAs).  For 
the  1670-1675  MHz,  and  2385-2390 
MHz  bands,  the  Commission  will  award 
a  single  nationwide  license  in  each 
band.  For  the  paired  1392-1395  MHz 
and  1432-1435  MHz  bands,  the 
Commission  will  award  a  pair  of  1.5 
MHz  licenses  in  each  of  six  Economic 
Area  Groupings  (EAGs).  For  the  1432- 
1435  MHz  band,  the  Commission  will 
award  licenses  on  a  site  by-site  basis. 
The  Commission  does  not  yet  know 
how  many  applicants  or  licensees  in 
any  of  these  bands  will  be  small  entities. 

11.  Existing  services  in  other  bands 
include  entities  that  might  be  affected 
by  the  rules,  either  as  existing  licensees 
or  potential  applicants  or  licensees. 
Incumbent  services  in  the  1427-1429.5 
MHz  and  1429.5-1432  MHz  bands 
include  wireless  medical  telemetry 
(WMTS)  and  general  telemetry. 

12.  Telemetry.  Incumbent  non- 
medical telemetry  operators  in  the 
1427-1429.5  MHz  and  1429.5-1432 
MHz  bands  include  Itron,  Inc.,  Pueblo 
Service  Company  of  Colorado,  E  Prime, 
Inc.,  and  large  manufacturers  such  as 
Deere  and  Company,  Caterpillar,  and 
General  Dynamics.  None  of  these 
licensees  are  likely  to  be  small 
businesses.  Itron,  Inc.  is  the  primary 
user  of  the  1427-1429.5  MHz  and 
1429.5-1432  MHz  bands.  Itron.  Inc., 
with  an  investment  of  $100  million  in 


equipment  development,  is  not  likely  to 
be  a  small  business.  One  licensee, 
Zytex,  a  manufacturer  of  high-speed 
telemetry  systems,  may  be  a  small 
business.  The  Commission  does  not  yet 
know  how  many  applicants  or  licensees 
in  these  bands  will  be  small  entities. 

13.  WAffS.  Users  of  medical  telemetry 
are  hospitals  and  medical  care  facilities, 
some  of  which  are  likely  to  be  small 
businesses.  The  broad  category  of 
"Hospitals"  consists  of  the  following 
categories  and  the  following  small 
business  providers  with  Annual 
Receipts  of  $29  million  or  less:  "General 
Medical  and  Surgical  Hospitals," 
"Psychiatric  and  Substance  Abuse 
Hospitals,"  and  "Specialty  Hospitals." 
For  all  these  health  care  providers, 
census  data  indicate  that  there  is  a 
combined  total  of  330  firms  that 
operated  in  1997,  of  which  237  or  fewer 
had  revenues  of  less  than  $25  million. 
An  additional  45  firms  had  aimual 
receipts  of  $25  million  to  $49.99 
million.  We  therefore  estimate  that  most 
Hospitals  are  small,  given  SBA's  size 
categories. 

14.  The  broad  category  of  "Nursing 
and  Residential  Care  Facilities"  consists 
of  the  following  categories  and  the 
following  small  business  size  standards. 
The  category  of  "Nursing  and 
Residential  Care  Facilities  with  Annual 
Receipts  of  $6  million  or  less'  consists 
of:  Residential  Mental  Health  and 
Substance  Abuse  Facilities,  Homes  for 
the  Elderly,  and  Other  Residential  Care 
Facilities.  The  category  of  "Nursing  and 
Residential  Care  Facilities  with  Annual 
Receipts  of  $8.5  million  or  less'  consists 
of  Residential  Mental  Retardation 
Facilities.  The  category  of  "Nursing  and 
Residential  Care  Facilities  with  Annual 
Receipts  of  less  than  $11.5  million" 
consists  of:  Nursing  Care  Facilities  and 
Continuing  Care  Retirement 
Communities.  For  all  of  these  health 
care  providers,  census  data  indicate  that 
there  is  a  combined  total  of  18,011  firms 
that  operated  in  1997.  Of  these,  16,165 
or  fewer  firms  had  annual  receipts  of 
below  $5  million.  In  addition,  1,205 
firms  had  annual  receipts  of  $5  million 
to  $9.99  million,  and  450  firms  had 
receipts  of  $10  million  to  $24.99 
million.  We  therefore  estimate  that  a 
great  majority  of  Nursing  and 
Residential  Care  Facilities  are  small, 
given  SBA's  size  categories. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

15.  Applicants  for  licenses  to  provide 
terrestrial  fixed  and  mobile  services  in 
the  paired  1392-1395  MHz  and  1432- 
1435  MHz  bands,  and  the  unpaired 
1390-1392  MHz.  1670-1675  MHz,  and 
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2385-2390  MHz  bands  will  be  required 
lo  submit  short-form  auction 
applications  using  FCC  Form  175.  In 
addition,  winning  bidders  must  submit 
long-form  license  applications  through 
the  Universal  Licensing  System  using 
FCC  Form  601,  FCC  Ownership 
Disclosure  Information  for  the  Wireless 
Telecommunications  Services  using 
FCC  Form  602,  and  other  appropriate 
Borms.  Licensees  will  also  be  required  to 
japply  for  an  individual  station  license 
by  filing  FCC  Form  601  for  those 
individual  stations  that  (1)  require 
submission  of  an  Environmental 
Assessment  under  §  1.1307  of  our  Rules; 

i2)  require  international  coordination; 
3)  would  operate  in  the  quiet  zones 
isted  in  §  1.924  of  our  Rules;  or  (4) 
require  coordination  with  the  Frequency 
Assignment  Subcommittee  (FAS)  of  the 
hterdepartment  Radio  Advisory 
Committee  (IRAC). 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

16.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
t  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 

!or  small  entities. 
17.  Regarding  our  decision  to  apply 
[enerally  our  part  27  rules  to  the 
unpaired  1390-1392  MHz,  1670-1675 
MHz,  and  2385-2390  MHz  bands,  and 
to  the  paired  1392-1395  MHz  and  1432- 
1435  MHz  bands,  we  do  not  anticipate 
any  adverse  impact  on  small  entities. 
The  flexibility  afforded  by  part  27  of  our 
rules  should  benefit  large  and  small 
entities  alike,  because  licensees  will  be 
In  a  stronger  position  to  meet  changes 
in  demand  for  services.  Under  this 
approach,  all  licensees  will  have  the 
freedom  to  determine  the  services  to  be 
offered  and  the  technologies  to  be  used 
in  providing  those  services.  An 
alternative  to  this  decision  would  have 
been  to  determine  specific  allowable 
services  in  each  frequency  band  and 
apply  the  applicable  rule  part  to  the 
licensing  of  such  services.  This 
approach,  however,  would  be 
unsatisfactory  because  it  is  too 
restrictive,  and  in  any  event,  it  is 
unclear  that  this  would  benefit  small 


entities  more  than  the  flexible  licensing 
approach  we  have  decided  upon  today. 

18.  Regarding  our  decision  to  license 
the  unpaired  1390-1392  MHz,  1670- 
1675  MHz,  and  2385-2390  MHz  bands 
and  the  paired  1392-1395  MHz  and 
1432-1435  MHz  bands  by  geographic 
area,  we  anticipate  that,  on  balance 
small  entities  will  benefit  from  this 
licensing  approach.  A  geographic 
licensing  approach  in  these  bands  is 
consistent  with  the  Commission's 
overall  spectnmi  management  goals  in 
that  it  allows  licensees  to  quickly 
respond  to  market  demand.  Small 
entities  that  acquire  spectrum  licensed 
on  a  geographic  area  basis,  will  benefit 
from  such  flexibility.  Moreover,  we  have 
attempted  to  strike  a  balance  here  by 
using  varying  sizes  of  geographic  areas. 
For  example,  small  entities  may  be  more 
interested  in  spectrum  licensed  by 
smaller  geographic  areas  rather  than  in 
spectnun  licensed  on  a  nationwide 
basis.  Consequently,  we  have  decided  to 
license  the  1390-1392  MHz  band  using 
fifty-two  MEAs,  and  license  the  paired 
1392-1395  MHz  and  1432-1435  MHz 
bands  using  six  EAGs.  Combined  with 
our  decision  to  employ  flexible  use 
licensing,  which  includes  band  manager 
licensing  (see  discussion  below),  small 
entities  should  be  able  to  acquire 
spectrum  that  fits  their  individual 
needs.  An  alternative  to  our  decision  to 
use  geographic  areas  to  license  the 
subject  frequency  bands  would  have 
been  to  employ  a  site-by-site  licensing 
approach.  Site-by-site  licensing, 
however,  would  be  an  inefficient 
licensing  method  for  the  unpaired 
1390-1392  MHz,  1670-1675  MHz,  and 
2385-2390  MHz  bands  and  the  paired 
1392-1395  MHz  and  1432-1435  MHz 
bands,  because  it  would  cause  a  greater 
strain  on  Commission  resources  and 
have  less  flexibility  for  licensees. 

19.  Regarding  our  decision  to  license 
secondary  telemetry  in  the  217-220 
MHz  and  1427-1429.5  MHz  bands  and 
primary  telemetry  in  the  1429.5-1432 
MHz  band  on  a  site-by-site  basis,  we 
anticipate  no  adverse  impact  on  small 
entities.  In  fact,  our  approach  here  is 
particularly  beneficial  for  small  entities 
that  have  more  localized  spectrum 
needs,  because  such  entities  can  apply 
for  just  the  site  that  is  needed  for  their 
communications  systems.  An  alternative 
to  this  approach  would  have  been  to 
license  telemetry  in  these  bands  on  a 
geographic  area  basis.  This  is 
unsatisfactory,  however,  because,  inter 
alia,  of  potential  harmful  interference 
issues  that  a  geographic  overlay  would 
entail. 

20.  Regarding  our  decision  to  license 
the  1390-1392  MHz  band  using  a  single 
2  MHz  block  in  each  MEA,  we  do  not 


anticipate  any  adverse  impact  on  small 
entities.  Our  approach  here  provides 
maximum  flexibility  for  both  small  and 
large  entities  to  offer  a  wide  range  of 
communications  services.  In  addition, 
in  those  cases  in  which  less  than  2  MHz 
is  required,  band  managers  would  be 
able  to  coordinate  spectrum  under  their 
control  so  as  to  maximize  its  use,  An 
alternative  to  this  decision  would  have 
been  to  divide  the  spectrum  available  in 
the  1390-1392  MHz  band  into  two  or 
more  blocks.  While  this  might  promote 
diversity,  it  makes  more  sense  to  license 
this  band  using  a  single  2  MHz 
spectrum  block  in  order  to  allow  both 
small  and  large  entities  the  opportunity 
to  offer  a  wider  range  of  services  and  to 
quickly  meet  changes  in  market 
demand. 

21.  Regarding  our  decision  to  license 
the  paired  1392-1395  MHz  and  1432- 
1435  MHz  bands  using  two  pairs  of  1.5 
MHz  spectrum  blocks,  we  do  not 
anticipate  any  adverse  impact  to  small 
entities.  Our  approach  here  promotes 
competition  by  allowing  more  than  one 
licensee  in  each  market  and  thus  offers 
a  greater  opportunity  for  small  entities 
to  acquire  spectrum.  An  alternative  to 
this  approach  would  have  been  to 
license  these  bands  using  a  single  pair 
of  3  MHz  spectrum  blocks.  This 
approach,  however,  is  less  desirable 
than  the  one  we  adopt  today  because  of 
the  competition  and  diversity  benefits 
realized  by  dividing  the  spectrum  into 
two  blocks. 

22.  Regarding  our  decision  to  adopt 
the  AHA-Itron  Joint  Agreement's  band 
flip  proposal,  we  do  not  anticipate  any 
adverse  impact  to  small  entities.  Our 
implementation  of  this  private 
agreement  should  benefit  small  and 
large  entities  by  allowing  telemetry  and 
WMTS  to  operate  where  such  services 
are  needed  the  most.  An  alternative  to 
this  approach  would  have  been  to  keep 
telemetry  primary  only  in  the  1429.5- 
1432  MHz  band  and  WMTS  primary 
only  in  the  1427-1429.5  MHz  band. 
However,  allowing  telemetry  and 
WMTS  to  operate  in  the  seven 
geographic  "carve-out"  areas  in  each 
other's  primary  allocation,  allows 
greater  flexibility  in  operations  while 
avoiding  harmful  interference.  The 
geographic  "carve-out"  areas  refer  to 
those  service  areas  specifically 
designated  in  the  AHA-Itron  Joint 
Agreement  where  telemetry  may  operate 
on  a  primary  basis  in  the  1427-1429 
MHz  band  and  1431.5-1432  MHz  band; 
and  where  WMTS  may  operate  on  a 
primary  basis  in  the  1429-1431.5  MHz 
band. 

23.  Regarding  our  decision  to  license 
the  1670-1675  MHz  band  using  a  single 
5  MHz  spectrum  block,  we  do  not 
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believe  that  there  will  be  any  adverse 
impact  on  small  entities.  Although 
dividing  this  spectnmi  into  two  or  more 
blocks  might  offer  more  opportimities 
for  small  entities  to  compete  for  a 
license,  we  agree  with  the  commenters 
that  a  single  5  MHz  spectrum  block  will 
promote  the  development  of  new 
technologies  and  services  and  therefore, 
promotes  the  public  interest. 

24.  Regarding  our  decision  to  license 
the  2385-2390  MHz  band  using  a  single 
5  MHz  spectrum  block,  we  do  not 
believe  that  there  will  be  any  adverse 
impact  on  small  entities.  Although 
dividing  this  spectnmi  into  two  or  more 
blocks  might  offer  more  opportunities 
for  small  entities  to  compete  for  a 
license,  this  is  outweighed  by  the 
benefits  that  a  larger  spectnmi  block 
provides  in  terms  of  flexibility.  In 
addition,  we  note  that  no  commenters, 
including  small  entities,  proposed  an 
alternate  spectrum  block  size  for  this 
frequency  band. 

25.  Regarding  our  decision  to  employ 
a  flexible  use  licensing  scheme  for  the 
unpaired  1390-1392  MHz,  1670-1675 
MHz,  and  2385-2390  MHz  bands  and 
the  paired  1392-1394  MHz  and  1432- 
1435  MHz  bands  (see  paras.  38-39. 
supra)  we  do  not  anticipate  any  adverse 
impact  on  small  entities.  In  fact,  this 
approach  should  generally  provide 
small  entities  with  greater  opportunities 
to  acquire  spectrum  specifically  tailored 
for  their  needs.  For  example,  through  a 
band  manager  licensee,  small  entities 
can  obtain  spectrum  rights  that  are 
suited  for  operations  of  a  local  nature, 
rather  than  obtaining  an  entire 
geographic  area  that  would  result  in  less 
efficient  spectrum  use.  An  alternative  to 
this  approach  would  have  been  to 
prohibit  band- managers  from  being 
licensed  in  these  frequency  bands.  We 
find  that  this  would  be  unsatisfactory, 
however,  because  the  results  would 
have  been  less  efficient  spectrum 
markets  and  less  spectrum  access  for 
small  entities. 

26.  Regarding  our  decision  to  require 
a  showing  of  "substantial  service"  at 
license  renewal  time,  (see  paras.  72-73, 
supra)  we  do  not  anticipate  any  adverse 
impact  on  small  entities.  An  alternative 
would  have  been  to  adopt  a  "minimal 
coverage"  requirement.  We  believe, 
however,  that  the  substantial  service 
standard  is  better  because  it  will 
provide  both  small  and  large  entities  the 
flexibility  to  determine  how  to  best 
implement  their  business  plans  based 
on  actual  service  to  end  users. 

27.  Regarding  our  decision  to  allow 
licensees  in  the  impaired  1390-1392 
MHz,  1670-1675  MHz.  and  2385-2390 
MHz  bands  and  the  paired  1392-1395 
MHz  and  1432-1435  MHz  bands  to 


partition  and/or  disaggregate  their 
spectrum,  (see  paras.  80-83,  supra)  we 
do  not  anticipate  any  adverse  impact  on 
small  entities.  In  fact,  allowing  licensees 
to  partition/disaggregate  their  licensed 
spectrum  should  improve  opportunities 
for  small  entities  to  acquire  spectrum  for 
their  particular  needs.  An  alternative  to 
this  approach  would  have  been  to 
prohibit  partitioning/ disaggregation,  but 
we  received  no  comments  proposing 
such  a  prohibition. 

28.  Regarding  our  decision  to  require 
frequency  coordination  for  primary  and 
secondary  telemetry  operations  in  the 
217-220  MHz,  1427-1429.5  MHz  and 
1429.5-1432  MHz  bands  (see  paras.  88- 
98,  supra)  we  do  not  anticipate  any 
adverse  impact  on  small  entities. 
Although  there  are  certain  costs 
associated  with  filing  an  application 
through  an  FCC-certified  frequency 
coordinator,  on  balance,  the  benefits  of 
frequency  coordination,  especially  the 
avoidance  of  harmful  interference, 
outweigh  any  costs.  An  alternative  to 
this  approach  would  have  been  to  not 
require  frequency  coordination,  but  this 
is  luiacceptable  because  of  high 
congestion,  primary  incumbent 
operations  that  must  be  protected,  and 
the  fact  that  licensees  in  these  bands 
must  share  frequencies. 

n.  Ordering  Clause 

1.  Pursuant  to  Sections  1,  4(i),  301, 
302,  303(f)  and  (r),  309(j)  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1, 154(i),  301.  302, 
303(f)  and  (r),  309(j)  and  332,  this 
Report  and  Order  is  adopted. 

2.  Parts  1,  2,  27,  90.  and  95  of  the 
Commission's  Rules  are  amended  as 
specified  in  Appendix  E,  effective  60 
days  after  publication  in  the  Federal 
Register.  Information  collections 
contained  in  §§  27.106  and  90.176  will 
be  effective  upon  OMB  approval. 

3.  The  Petition  for  Rulemaking  filed 
by  Data  Flow  Systems,  is  granted,  in 
part,  and  denied  in  part  as  described 
herein. 

4.  The  Commission's  Consimier  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  report  and  order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure.  Radio. 

47CFRPaTt2 

Communications  equipment.  Radio. 


47  CFR  Part  27 

Communications  common  carriers, 
Radio. 

47  CFR  Part  87 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  90 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  95 

Commimications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  1,  2,  27,  87,  90  and  95  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i),  154(j), 
155.  225,  303(r),  309.  and  325(e)  unless 
otherwise  noted.  ■ 

2.  Section  1.924(f)  is  revised  to  read 
as  follows: 

§1.924    Quiet  zones. 

*         *        *        *        * 

(f)  GOES.  The  requirements  of  this 
paragraph  are  intended  to  minimize 
harmful  interference  to  Geostationary 
Operational  Environmental  Satellite 
earth  stations  receiving  in  the  band 
1670-1675  MHz,  which  are  located  at 
Wallops  Island,  Virginia;  Fairbanks, 
Alaska;  and  Greenbelt,  Maryland. 

(1)  Applicants  and  licensees  planning 
to  construct  and  operate  a  new  or 
modified  station  within  the  area 
bounded  by  a  circle  with  a  radius  of  100 
kilometers  (62.1  miles)  that  is  centered 
on  37°56'47''  N,  75°27'37''  W  (Wallops 
Island)  or  64°58'36''  N,  147°31'03''  W 
(Fairbanks)  or  within  the  area  boimded 
by  a  circle  with  a  radius  of  65 
kilometers  (40.4  miles)  that  is  centered 
on  39''00'02''  N,  76°50'31''  W  (Greenbelt) 
must  notify  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  of 
the  proposed  operation.  For  this 
purpose,  NOAA  maintains  the  GOES 
coordination  web  page  at  http:// 
www.osd.noaa.gov/radio/ 
frequency.htm,  which  provides  the 
technical  parameters  of  the  earth 
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stations  and  the  point-of-contact  for  the 
notification.  The  notification  shall 
include  the  following  information: 
requested  frequency,  geographical 
coordinates  of  the  antenna  location, 
antenna  height  above  niean  sea  level, 
antenna  directivity,  emission  type, 
aquivalent  isotropically  radiated  power, 
antenna  make  and  model,  and 
transmitter  make  and  model. 

(2)  Protection,  (i)  Wallops  Island  and 
Fairbanks.  Licensees  are  required  to 
protect  the  Wallops  Island  and 

I  Fairbanks  sites  at  all  times. 

I I  (ii)  Greenbelt.  Licensees  are  required 
;  to  protect  the  Greenbelt  site  only  when 

it  is  active.  Licensees  should  coordinate 


/Vireless  Communications  Service  (Part  27) 


appropriate  procedures  directly  with 
NOAA  for  receiving  notification  of 
times  when  this  site  is  active. 

(3)  When  an  application  for  authority 
to  operate  a  station  is  filed  with  the 
FCC,  the  notification  required  in 
paragraph  (f)(1)  of  this  section  should  be 
sent  at  the  same  time.  The  application 
must  state  the  date  that  notification  in 
accordance  with  paragraph  (f)(1)  of  this 
section  was  made.  After  receipt  of  such 
an  application,  the  FCC  will  allow  a 
period  of  20  days  for  comments  or 
objections  in  response  to  the 
notification. 

(4)  If  an  objection  is  received  during 
the  20-day  period  from  NOAA,  the  FCC 


will,  after  consideration  of  the  record-, 
take  whatever  action  is  deemed 
appropriate. 

***** 

3.  Section  1.1307(b)(1)  is  amended  by 
revising  the  entry  of  "Wireless 
Communications  Service  (part  27)"  to 
read  as  follows: 

§  1 . 1 307    Actions  ttiat  may  have  a 
significant  environmental  effect,  for  which 
Environmental  Assignments  (EAs)  must  be 
prepared. 


(b) 


Table  1  .—Transmitters,  Facilities  and  Operations  Subject  to  Routine  Environmental  Evaluation 


Service  (Title  47  CFR  Rule  Part) 


Evaluation  required  if 


(1)  For  the  1390-1392  MHz,  1392-1395  MHz,  1432-1435  MHz  1670- 
1675  MHz  and  2385-2390  MHz  bands: 

Non-building-mounted  antennas:  height  above  ground  level  to  lowest 
point  of  antenna  <10m  and  total  power  of  all  channels  >  2000  W 
ERP  (3280  W  EIRP). 

Building-mounted  antennas:  total  power  of  all  channels  >2000  W  ERP 
(3280  W  EIRP). 

(2)  For  the  746-764  MHz.  776-794  MHz,  2305-2320  MHz,  and  2345- 
2360  MHz  bands. 

Total  power  of  all  channels  >1000  W  ERP  (1640  W  EIRP). 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

4.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 

5.  In  §  2.106  in  the  Table  of  Frequency 
Allocations,  footnotes  US74,  US350  and 
US363  are  revised  to  read  as  follows: 


§  2.1 06    Table  of  Frequency  Allocations. 


UNITED  STATES  (US)  FOOTNOTES 

*  *  *  _  »  «  •  « 

us74ln  the  bands  25.55-25.67.  73.0-74.6,  406.1-410.0,  608-614,  1400-1427,  1660.5-1670.0,  2690-2700  and  4990-5000  MHz  and 
n  the  bands  10.68-10.7,  15.35-15.4,  23.6-24.0.  31.3-31.5,  86-92,  105-116  and  217-231  GHz,  the  radio  astronomy  service  shall  be 
)rotected  from  extraband  radiation  only  to  the  extent  that  such  radiation  exceeds  the  level  which  would  be  present  if  the  offending 

station  were  operating  in  compliance  with  the  technical  standards  or  criteria  applicable  to  the  service  in  which  it  operates.  Radio 

astronopiy  observations  in  these  bands  are  performed  at  the  locations  listed  in  US311. 

*  *  '    *  •  «  *  *. 

us.isoin  the  bands  608-614  MHz  and  1395-1400  MHz  the  Government  and  non-Government  land  mobile  ser\ice  is  limited  to 
Radical  telemetry  and  medical  telecommand  operations.  Availability  and  use  of  medical  telemetrv  and  telecommand  and  non-medical 
elemetry  and  telecommand  in  the  band  1427-1432  MHz  are  described  further: 


Location 

(see  §§  90.259(b)(4)  and  95.630(b)  of  this 

chapter  for  a  detailed  descnption) 


Austin/Georgetown,  Texas 

Battle  Creek,  Michigan 

Detroit,  Michigan  ...^ 

Pittsburgh,  Pennsylvania  

Richmond/Norfolk,  Virginia  

Spokane,  Washington  

Washington,  DC  metropolitan  area 


1427-1429  MHz 
1431.5-1432  MHz 


Non-Government  land  mobile  service  is  lim- 
ited to  telemetry  and  telecommand  oper- 
ations. 


1429-1431.5  MHz 


Government  and  non-Govemment  land  mobile 
service  is  limited  to  medical  telemetry  and 
telecommand  operations 


Non-Govemment  telemetry  and  telecommand 
use  is  permitted  on  a  secondary  basis. 
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Location 

(see  §§  90.259(b)(4)  and  95.630(b)  of  this 

chapter  for  a  detailed  description) 

1427-1429  MHz 
1431.5-1432  MHz 

1429-1431.5  MHz 

Rest  of  U  S                   

Government  and  non-Government  land  mobile 
sen/ice  Is  limited  to  medical  telemetry  and 
telecommand  operations. 

Non-Govemment  telemetry  and  telecommand 
use  is  permitted  on  a  secondary  basis. 

•                               •                               • 

Non-Govemment  land  mobile  sen/ice  is  lim- 

•                                                                • 

ited  to  telemetry  and  telecommand  oper- 
ations. 

•                              * 

us.v.:7he  band  1670-1675  MHz  is  allocated  to  the  meteorological-satellite  service  (space-to-Earth)  on  a  primary  basis 
for  Government  use.  Earth  station  use  of  this  allocation  is  limited  to  Wallops  Island.  VA  (37°56'47''  N.  75°27'37''  W), 
Fairbanks,  AK  {64°58'36''  N,  147°31'03''  W).  and  Greenbeh,  MD  (39°00'02''  N,  76"'50'31''  W).  Applicants  for  non-Government 
stations  within  100  kilometers  of  the  Wallops  Island  or  Fairbanks  coordinates  and  within  65  kilometers  of  the  Greenbelt 
coordinates  shall  notify  NOAA  in  accordance  with  the  procedures  specified  in  47  CFR  1.924. 


PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

6.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301,  302,  303, 
307,  309,  332,  336,  and  337,  unless  otherwise 
noted. 

7.  Section  27.1  is  amended  by  adding 
paragraphs  (b)(4)  through  (b)(7)  to  read 
as  follows: 

§27.1    Basis  and  purpose. 

***** 

(b)*  *  * 

(4)  1390-1392  MHz. 

(5)  1392-1395  MHz  and  1432-1435 
MHz. 

(6)  1670-1675  MHz. 

(7)  2385-2390  MHz. 

8.  Section  27.4  is  amended  by  revising 
the  definition  of  "Affiliate"  and  by 
adding  a  definition  in  alphabetical  order 
to  read  as  follows: 

§  27.4    Terms  and  definitions. 

***** 

Affiliate.  This  term  shall  have  the 
same  meaning  as  that  for  "affiliate"  in 
part  1,  §1.21 10(b)(5)  of  this  chapter. 

***** 

Band  Manager.  The  term  Band 
Manager  refers  to  a  licensee  in  the 
paired  1392-1395  MHz  and  1432-1435 
MHz  bands  and  the  unpaired  1390-1392 
MHz,  1670-1675  MHz  and  2385-2390 
MHz  bands  that  functions  solely  as  a 
spectrum  broker  by  subdividing  its 
licensed  spectrum  and  making  it 
available  to  system  operators  or  directly 
to  end  users  for  fixed  or  mobile 
communications  consistent  with 
Commission  Rules.  A  Band  Manager  is 
directly  responsible  for  any  interference 
or  misuse  of  its  licensed  frequency 
arising  from  its  use  by  such  non- 
licensed  entities. 


9.  Section  27.5  is  amended  by  adding 
paragraphs  (d)  through  (g)  to  read  as 
follows: 

§  27.5    Frequencies. 

***** 

(d)  1390-1392  MHz  band.  The  1390- 
1392  MHz  band  is  available  for 
assignment  on  a  Major  Economic  Area 
basis. 

(e)  The  paired  1392-1395  and  1432- 
1435  MHz  bands.  The  paired  1392-1395 
MHz  and  1432-1435  MHz  bands  are 
available  for  assignment  on  an 
Economic  Area  Grouping  basis  as 
follows:  Block  A:  1392-1393.5  MHz  and 
1432-1433.5  MHz;  and  Block  B:  1393.5- 
1395  MHz  and  1433.5-1435  MHz. 

(f)  1670-1675  MHz  band.  The  1670- 
1675  MHz  band  is  available  for 
assignment  on  a  nationwide  basis. 

(g)  2385-2390  MHz  band.  The  2385- 
2390  MHz  band  is  available  for 
assignment  on  a  nationwide  basis. 

10.  Section  27.6  is  amended  by 
adding  paragraphs  (d)  through  (g)  to 
read  as  follows: 

§27.6    Service  areas. 

***** 

(d)  1390-1392  MHz  band.  Service 
areas  for  the  1390-1392  MHz  band  is 
based  on  Major  Economic  Areas 
(MEAs),  as  defined  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section. 

(e)  The  paired  1392-1395  and  1432- 
1435  MHz  bands.  Service  areas  for  the 
paired  1392-1395  and  1432-1435  MHz 
bands  are  as  follows.  Service  areas  for 
Block  A  in  the  1392-1393.5  MHz  and 
1432-1433.5  MHz  bands  and  Block  B  in 
the  1393.5-1395  MHz  and  1433.5-1435 
MHz  bands  are  based  on  Economic  Area 
Groupings  (EAGs)  as  defined  in 
paragraph  (b)(2)  of  this  section. 

(f)  1670-1675  MHz  band.  Service 
areas  for  the  1670-1675  MHz  band  are 
available  on  a  nationwide  basis. 

(g)  2385-2390  MHz  band.  Service 
areas  for  the  2385-2390  MHz  band  are 
available  on  a  nationwide  basis. 


11.  Section  27.10  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§27.10    Regulatory  status. 

Except  with  respect  to  Band  Manager 
licenses  and  Guard  Band  Manager 
licenses,  which  are  subject  to  subpart  G 
of  this  part,  the  following  rules  apply 
concerning  the  regulatory  status  of 
licensees  in  the  frequency  bands 
specified  in  §  27.5. 
***** 

12.  Section  27.11  is  amended  by 
adding  paragraphs  (e)  through  (h)  to 
read  as  follows: 

§  27.1 1    Initial  authorization. 


(e)  1390-1392  MHz  band.  Initial 
authorizations  for  the  1390-1392  MHz 
band  shall  be  for  2  megahertz  of 
spectrum  in  accordance  with  §  27.5(c). 
Authorizations  will  be  based  on  Major 
Economic  Areas  (MEAs),  as  specified  in 
§  27.6(c). 

(f)  The  paired  1392-1395  MHz  and 
1432-1435  MHz  bands.  Initial 
authorizations  for  the  paired  1392-1395 
MHz  and  1432-1435  MHz  bands  shall 
be  for  3  megahertz  of  paired  spectrum 
in  accordance  with  §  27.5(d). 
Authorization  for  Blocks  A  and  B  will 
be  based  on  Economic  Areas  Groupings 
(EAGs),  as  specified  in  §  27.6(d). 

(g)  1670-1675  MHz  band.  Initial 
authorizations  for  the  1670-1675  MHz 
band  shall  be  for  5  megahertz  of 
spectnun  in  accordance  with  §  27.5(e). 
Authorizations  will  be  on  a  nationwide 
basis. 

(h)  2385-2390  MHz  band.  Initial 
authorizations  for  the  2385-2390  MHz 
band  shall  be  for  5  megahertz  of 
spectrum  in  accordance  with  §  27.5(f). 
Authorizations  will  be  on  a  nationwide 
basis. 

13.  Section  27.12  is  revised  to  read  as 
follows: 
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127.12    Eligibility. 

(a)  Except  as  provided  in  §  27.604, 
any  entity  other  than  those  precluded  by 
section  310  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  310.  is 
eligible  to  hold  a  license  under  this  part. 

(b)  Band  Manager  licenses.  For  the 
1392-1395  MHz,  1670-1675  MHz,  and 
2385-2390  MHz  bands  and  the  paired 
1392-1395  MHz  and  1432-1435  MHz 
l>ands,  applicants  applying  for  an  initial 

license  may  elect  to  operate  as  a  Band 
Manager,  subject  to  the  rules  governing 
Guard  Band  Managers  under  subpart  G 
of  part  27,  provided  however,  that  the 
following  rules  do  not  apply  to  Band 
Vfanagers: 

(1)  The  prohibition  in  §§  27.601(a) 
and  (b)  against  employing  a  cellular 
system  architecture; 

(2)  The  requirement  in  §  27.601(d)(1) 
to  notify  Public  Safety  frequency 
coordinators; 

(3)  The  requirement  in  §  27.603(c)  to 
ease  the  predominant  amount  of  its 
spectrum  to  non-affiliates; 

(4)  The  prohibition  in  §  27.604  against 
1  single  applicant  becoming  the  winning 
)idder  of  both  blocks  A  and  B  in  a 
tingle  geographic  service  area;  and 

(5)  The  requirement  in  §  27.605  that 
my  entity  that  acquires  a  portion  of  a 
juard  Band  Manager's  spectrum  or 
jeographic  area  through  partitioning  or 
disaggregation  must  also  act  as  a  band 
manager. 

14.  Section  27.13  is  eunended  by 
adding  paragraphs  (c)  through  (f)  to  read 
as  follows: 


§  27.1 3    License  period. 

•        *        *         *         * 


(c)  1390-1392  MHz  band.  Initial 
authorizations  for  the  1390-1392  MHz 
band  will  have  a  term  not  to  exceed  ten 
years  firom  the  date  of  initial  issuance  or 
renewal. 

(d)  The  paired  1392-1395  and  1432- 
1435  MHz  bands,  hiitial  WCS 
authorizations  for  the  paired  1392-1395 
MHz  and  1432-1435  MHz  bands  will 
have  a  term  not  to  exceed  ten  years  from 
the  date  of  initial  issuance  or  renewal. 

I  (e)  1670-1675  MHz  band.  Initial 
authorizations  for  the  1670-1675  MHz 
band  will  have  a  term  not  to  exceed  ten 
years  from  the  date  of  initial  issuance  or 
renewal. 

(f)  2385-2390  MHz  band,  hiitial 
authorizations  for  the  2385-2390  MHz 
band  will  have  a  term  not  to  exceed  ten 
years  from  the  date  of  initial  issuance  or 
renewal. 

15.  Section  27.50  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (g)  and  by  adding  new 
paragraphs  (d),  (e),  and  (f)  to  read  as 
follows: 


§  27.50    Power  and  antenna  height  limits. 

*         *         *   ■     *         * 

(d)  The  following  power  limits  apply 
to  the  paired  1392-1395  MHz  and  1432- 
1435  MHz  bands  as  well  as  the  unpaired 
1390-1392  MHz  band  (1.4  GHz  band): 

(1)  Fixed  stations  transmitting  in  the 
1390-1392  MHz  and  1432-1435  MHz 
bands  are  limited  to  2000  watts  EIRP 
peak  power.  Fixed  stations  transmitting 
in  the  1392-1395  MHz  band  are  limited 
to  100  watts  EIRP  peak  power. 

(2)  Mobile  stations  transmitting  in  the 
1390-1392  MHz  and  1432.-1435  MHz 
bands  are  limited  to  4  watts  EIRP  peak 
power.  Mobile  stations  transmitting  in 
thel 392-1 395  MHz  band  are  fimited  to 
1  watt  EIRP  peak  power. 

(e)  The  following  power  limits  apply 
to  the  1670-1675  MHz  band: 

(1)  Fixed  and  base  stations  are  limited 
to  2000  watts  EIRP  peak  power. 

(2)  Mobile  stations  are  limited  to  4 
watts  EIRP  peak  power. 

(f)  The  following  power  limits  apply 
to  the  2385-2390  MHz  band: 

(1)  Fixed  and  base  stations  are  limited 
to  2000  watts  EIRP  peak  power. 

(2)  Mobile  and  aeronautical  mobile 
stations  are  limited  to  4  watts  EIRP  peak 
power. 
***** 

16.  Section  27.53  is  amended  by 
adding  paragraphs  (h)  through  (k)  to 
read  as  follows: 

§27.53    Emission  limits. 

***** 

(h)  For  operations  in  the  unpaired 
1390-1392  MHz  band  and  the  paired 
1392-1395  MHz  and  1432-1435  MHz 
bands,  the  power  of  any  emission 
outside  the  licensee's  frequency  band(s) 
of  operation  shall  be  attenuated  below 
the  transmitter  power  (P)  by  at  least  43 
+  10  log  (P)  dB.  Compliance  with  these 
provisions  is  based  on  the  procedures 
described  in  paragraph  (a)(4)  of  this 
section. 

(i)  For  operations  in  the  1670-1675 
MHz  band,  the  power  of  any  emission 
outside  the  licensee's  frequency  band(s) 
of  operation  shall  be  attenuated  below 
the  transmitter  power  (P)  by  at  least  43 
+  10  log  (P)  dB.  Compliance  with  these 
provisions  is  based  on  the  procedures 
described  in  paragraph  (a)(4)  of  this 
section. 

(j)  For  operations  in  the  2385-2390 
MHz  band,  the  power  of  any  emission 
outside  the  licensee's  frequency  band(s) 
of  operation  shall  be  attenuated  below 
the  transmitter  power  (P)  by  at  least  43 
-1- 10  log  (P)  dB.  Compliance  with  these 
provisions  is  based  on  the  procedures 
described  in  paragraph  (a)(4)  of  this 
section. 

(k)  When  an  emission  outside  of  the 
authorized  bandwidth  causes  harmful 


interference,  the  Commission  may,  at  its 
discretion,  require  greater  attenuation 
than  specified  in  this  section. 

17.  Section  27.55(a)  is  amended  by 
adding  paragraph  {a)(3)  to  read  as 
follows: 

§27.55    Field  Strength  limiU. 

***** 


(a)*  *  * 

(3)  The  paired  1392-1395  MHz  and 
1432-1435  MHz  bands  and  the  unpaired 
1390-1392  MHz  band  (1.4  GHz  band): 
47  dBuV/m. 
***** 

18.  Subpart  I  is  added  to  read  as 
follows: 

Subpart  1—1 .4  GHz  Band 

§27.801    Scope. 

This  subpart  sets  out  the  regulations 
governing  service  in  the  paired  1392- 
1395  MHz  and  1432-1435  MHz  bands 
as  well  as  the  unpaired  1390-1392  MHz 
band  (1.4  GHz  band). 

§27.802    Permissible  communicetions. 
Licensees  in  the  paired  1392-1395 
MHz  and  1432-1435  MHz  bands  and 
unpaired  1390-1392  MHz  band  are 
authorized  to  provide  fixed  or  mobile 
service,  except  aeronautical  mobile 
service,  subject  to  the  technical 
requirements  of  this  subpart. 

§27.803    Coordination  requirements. 

(a)  Licensees  in  the  1.4  GHz  band  will 
be  issued  geographic  area  licenses  in 
accordance  with  the  service  areas  listed 
in  §  27.6(d)  and  (e). 

(b)  Licensees  in  the  1.4  GHz  Service 
must  file  a  separate  station  application 
with  the  Commission  and  obtain  an 
individual  station  license,  prior  to 
construction  or  operation,  of  any 
station: 

(1)  That  requires  submission  of  an 
Environmental  Assessment  under  part 
1,  §  1.1307  of  this  chapter; 

(2)  That  requires  international 
coordination; 

(3)  That  operates  in  the  quiet  zones 
listed  in  part  1,  §  1.924  of  this  chapter; 
or 

(4)  That  requires  approval  of  the 
Frequency  Advisory  Subcommittee 
(FAS)  of  the  Interdepartment  Radio 
Advisory  Committee  (IRAC).  Stations 
that  require  FAS  approval  are  as 
follows: 

(i)  Licensees  in  the  1390-1392  MHz 
and  1392-1395  MHz  band  must  receive    . 
FAS  approval  prior  to  operation  of  fixed 
sites  or  mobile  imits  within  the  NTIA 
recommended  protection  radii  of  the 
Government  sites  listed  in  footnote 
US351  of  §2.106  of  this  chapter. 

(ii)  Licensees  in  the  1432-1435  MHz 
band  must  receive  FAS  approval,  prior 
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to  operation  of  fixed  sites  or  mobile 
units  within  the  NTIA  recommended 
protection  radii  of  the  Government  sites 
listed  in  footnote  US361  of  §  2.106  of 
this  chapter. 

(c)  Prior  to  construction  of  a  station, 
a  licensee  in  the  1.4  GHz  Band  must 
register  with  the  Commission  any 
station  antenna  structure  for  which 
notification  to  the  Federal  Aviation 
Administration  is  required  by  part  17  of 
this  chapter. 

(d)  It  is  the  licensee's  responsibility  to 
determine  whether  an  individual  station 
needs  referral  to  the  Commission. 

(e)  The  application  required  in 
paragraph  fb)  of  this  chapter  must  be 
filed  on  the  Universal  Licensing  System. 

§  27.804    Field  Strength  Limits  at  WIMTS 
Facility. 

For  any  operation  in  the  1392-1395 
MHz  band,  the  predicted  or  measured 
field  strength— into  the  WMTS  band  at 
1395-1400  MHz— shall  not  exceed  150 
uV/m  at  the  location  of  any  registered 
WMTS  healthcare  facility.  When 
performing  measurements  to  determine 
compliance  with  this  provision, 
measiirement  instrumentation 
employing  an  average  detector  and  a 
resolution  bandwidth  of  1  MHz  may  be 
used,  provided  it  accurately  represents 
the  true  interference  potential  of  the 
equipment. 

§  27.805    Geographic  partitioning  and 
spectrum  disaggregation. 

An  entity  that  acquires  a  portion  of  a 
1.4  GHz  band  licensee's  geographic  area 
or  spectrum  subject  to  a  geographic 
partitioning  or  spectnun  disaggregation 
agreement  under  §  27.15  must  function 
as  a  1.4  GHz  band  licensee  and  is 
subject  to  the  obligations  and 
restrictions  on  the  1.4  GHz  band  license 
as  set  forth  in  this  subpart. 

§  27.806 1 .4    GHz  Service  licenses  subject 
to  competitive  bidding. 

Mutually  exclusive  initial 
applications  for  1.4  GHz  Band  licenses 
in  the  paired  1392-1395  MHz  and 
1432-1435  MHz  bands  as  well  as  the 
unpaired  1390-1392  MHz  band  are 
subject  to  competitive  bidding.  The 
general  competitive  bidding  procedures 
set  forth  in  part  1,  subpart  Q  of  this 
chapter  will  apply  unless  otherwise 
provided  in  this  subpart. 

§27.807    Designated  entities. 

(a)  Eligibility  for  small  business 
provisions  for  1.4  GHz  band  licenses  in 
the  paired  1392-1395  MHz  and  1432- 
1435  MHz  bands  and  the  unpaired 
1390-1392  MHz  band. 

(1)  A  very  small  business  is  an  entity 
that,  together  with  its  controlling 
interests  and  affiliates,  has  average 


annual  gross  revenues  not  exceeding 
$15  million  for  the  preceding  three 
years. 

(2)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(3)  A  consortium  of  very  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section.  A  consortium  of  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
section. 

(4)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlling 
interests  and  affiliates  shall  be 
considered  in  the  manner  set  forth  in 

§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business  or 
a  consortium  of  very  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§  1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business  or  a  consortium  of  small 
businesses  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 

19.  Subpart  J  is  added  to  read  as 
follows: 

Subpart  J— 1670-1675  MHz  Band 

§27.901    Scope. 

This  subpart  sets  out  the  regulations 
governing  service  in  the  1670-1675 
MHz  band  (1670-1675  MHz  band). 

§27.902    Permissible  communications. 

Licensees  in  the  1670-1675  MHz 
band  are  authorized  to  provide  fixed  or 
mobile  service,  except  aeronautical 
mobile  service,  subject  to  the  technical 
requirements  of  this  subpart. 

§27.903    Coordination  requirements. 

(a)  The  licensee  in  the  1670-1675 
MHz  band  will  be  issued  a  geographic 
area  license  on  a  nationwide  basis  in 
accordance  with  §  27.6(f). 

(b)  Licensees  in  the  1670-1675  MHz 
band  must  file  a  separate  station 
application  with  the  Commission  and 
obtain  an  individual  station  license, 
prior  to  construction  or  operation,  of 
any  station: 


(1)  That  requires  submission  of  an 
Environmental  Assessment  under  part 
1,  §  1.1307  of  this  chapter, 

(2)  That  requires  international 
coordination; 

(3)  That  operates  in  the  quiet  zones 
listed  under  part  1,  §  1.924  of  this 
chapter. 

(c)  The  application  required  in 
paragraph  (b)  of  this  section  must  be 
filed  on  the  Universal  Licensing  System. 

(d)  Prior  to  construction  of  a  station, 
a  licensee  must  register  with  the 
Commission  any  station  antenna 
structvire  for  which  notification  to  the     • 
Federal  Aviation  Administration  is 
required  by  part  17  of  this  chapter. 

(e)  It  is  the  licensee's  responsibility  to 
determine  whether  an  individual  station 
requires  referral  to  the  Commission. 

§27.904    Geographic  partitioning  and 
spectrum  disaggregation. 

An  entity  that  acquires  a  portion  of  a 
1670-1675  MHz  band  licensee's 
geographic  area  or  spectrum  subject  to 
a  geographic  partitioning  or  spectrum 
disaggregation  agreement  under  §  27.15 
must  function  as  a  1670-1675  MHz 
licensee  and  is  subject  to  the  obligations 
and  restrictions  on  the  1670-1675  MHz 
license  as  set  forth  in  this  subpart. 

§27.9051670-1675    IMHz  Service  licenses 
subject  to  competitive  bidding. 

Mutually  exclusive  initial 
apphcations  for  the  1670-1675  MHz 
Band  license  are  subject  to  competitive 
bidding.  The  general  competitive 
bidding  procedures  set  forth  in  part  1 , 
subpart  Q  of  this  chapter  will  apply 
unless  otherwise  provided  in  this 
subpart. 

§27.906    Designated  entKies. 

(a)  Eligibility  for  small  business 
provisions. 

(1)  A  very  small  business  is  an  entity 
that,  together  with  its  controlling 
interests  and  affiliates,  has  average 
annual  gross  revenues  not  exceeding 
$15  million  for  the  preceding  three 
years. 

(2)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(3)  A  consortium  of  very  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section.  A  consortium  of  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
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if 


ndependent  business  firms,  each  of 
vhich  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
action. 

(4)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlling 
interests  and  affiliates  shall  be 
considered  in  the  manner  set  forth  in 
§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  Bidding  (Credits.  A  wirming  bidder 
that  qualifies  as  a  very  small  business  or 
a  consortium  of  very  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business  or  a  consortium  of  small 
businesses  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§1.2110(f){2){iii)  of  this  chapter. 

20.  Subpart  K  is  added  to  read  as 
follows: 


Subpart  K— 2385-2390  MHz  Band. 

§27.1001    Scope. 

This  subpart  sets  out  the  regulations 
governing  service  in  the  2385-2390 
MHz  band  (2385-2390  MHz  band). 

§27.1002    Permissible  communications. 

Licensees  in  the  2385-2390  MHz 
band  are  authorized  to  provide  fixed  or 
mobile  service,  including  aeronautical 
mobile,  subject  to  the  technical 
requirements  of  this  subpart. 

§27.1003    Coordihation  requirements. 

(a)  The  licensee  in  the  2385-2390 
MHz  band  will  be  issued  a  geographic 
area  license  on  a  nationwide  basis  in 
accordance  with  §  27.6(g). 

(b)  The  licensee  in  the  2385-2390 
MHz  Band  must  file  a  separate  station 
application  with  the  Commission  and 
obtain  an  individual  station  license, 
prior  to  construction  or  operation,  of 
any  station: 

(1)  That  requires  submission  of  an 
Environmental  Assessment  under  part 
1,§  1.1307  of  this  chapter; 

(2)  That  requires  international 
coordination; 

(3)  That  operates  in  the  quiet  zones 
listed  in  part  1,  §  1.924  of  this  chapter; 

(4)  That  requires  approval  of  the 
Frequency  Advisory  Subcommittee" 
(FAS)  of  the  Interdepartment  Radio 
Advisory  Committee  (IRAC).  The 
Licensee  in  the  2385-2390  MHz  Band 
must  receive  FAS  approval  prior  to 


operation  of  fixed  sites  or  mobile  units 
within  the  NTIA  recommended 
protection  radii  of  the  Government 
aeronautical  telemetry  sites  listed  in 
footnote  US363  of  §  2.106  of  this 
chapter. 

(c)  The  licensee  in  the  2385-2390 
MHz  Band  must  file  a  separate  station 
application  with  the  Commission  and 
obtain  an  individual  station  license 
prior  to  construction  or  operation  of  any 
station  that  would  require  approval  of 
the  Aeronautical  Flight  Test  Radio 
Coordinating  Council  (AFTRCC).  Any 
fixed  sites  or  mobile  units  within  the 
protection  radii  of  the  non-Government 
flight  test  operations  listed  in  footnote 
US363  of  §2.106  of  this  chapter  will 
require  AFTRCC  approval.  The  licensee 
in  the  2385-2390  MHz  Band  must 
receive  AFTRCC  approval  prior  to  filing 
an  application  and  the  application  must 
contain  a  showing  of  AFTRCC  approval. 

(d)  Prior  to  construction  of  a  station, 
the  2385-2390  MHz  licensee  must 
register  with  the  Commission  any 
station  anteima  structure  for  which 
notification  to  the  Federal  Aviation 
Administration  is  required  by  part  17  of 
this  chapter. 

(e)  It  is  the  licensee's  responsibility  to 
determine  whether  a  referral  to  the  " 
Commission  is  needed  for  any 
individual  station  constructed. 

(f)  The  application  required  in 
paragraphs  fb)  and  (c)  of  this  section 
must  be  filed  on  the  Universal  Licensing 
System. 

§27.1004    Geographic  partitioning  and 
spectrum  disaggregation. 

An  entity  that  acquires  a  portion  of  a 
2385-2390  MHz  licensee's  geographic 
area  or  spectrum  subject  to  a  geographic 
partitioning  or  spectrum  disaggregation 
agreement  under  §  27.15  must  function 
as  a  2385-2390  MHz  licensee  and  is 
subject  to  the  obligations  and 
restrictions  on  the  2385-2390  MHz 
license  as  set  forth  in  this  subpart. 

§  27. 1 005  2385-2390    MHz  Service  licenses 
subject  to  competitive  bidding. 

Mutually  exclusive  initial 
applications  for  the  2385-2390  MHz 
Band  license  are  subject  to  competitive 
bidding.  The  general  competitive 
bidding  procedures  set  forth  in  part  1, 
subpart  Q  of  this  chapter  will  apply 
unless  otherwise  provided  in  this 
subpart, 


§27.1006    Designated  entities. 

(a)  Eligibility  for  small  business 
provisions. 

(1)  A  very  small  business  is  an  entity 
that,  together  with  its  controlling 
interests  and  affiliates,  has  average 
annual  gross  revenues  not  exceeding 
$15  million  for  the  preceding  three 
years. 

(2)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(3)  A  consortium  of  very  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section.  A  consortium  of  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
section. 

(4)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlling 
interests  and  affiliates  shall  be 
considered  in  the  manner  set  forth  in 

§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business  or 
a  consortium  of  very  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business  or  a  consortium  of  small 
businesses  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 

§  1.2110(f)(2)(iii)  of  this  chapter. 

PART  87— AVIATION  SERVICES 

21.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303  and  307(e) 
unless  otherwise  noted. 

22.  Section  87.173(b),  in  the 
Frequency  table,  is  amended  by  adding 
an  entry  in  numerical  order  to  read  as 
follows: 

§87.173    Frequencies. 

***** 

(b)  *   *  • 
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Frequency  or  (requericy  band 


Subpart 


Class  of  station 


Remarks 


2310-2390  MHz3  J 


MA,FAT 


Aeronautical  telemetry  and  telecommand 
operations. 


3  All  operation  in  the  2385-2390  MHz  portion  of  the  2310-2390  MHz  band  are  secondary  to  WCS  operations  in  accordance  with  subpart  K  of 
Part  27  except  at  the  locations  listed  in  footnote  US363  of  §2  106.  Operations  at  the  locations  listed  in  footnote  US363  of  §2.106  will  remain  pri- 
mary until  January  1,  2007  After  January  1,  2007,  all  operations  in  the  2385-2390  MHz  portion  of  the  2310-2390  MHz  band  will  be  secondary 
to  WCS  operations  in  accordance  with  subpart  K  of  part  27  of  this  chapter. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

23.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4{i).  11.  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 


1934,  as  amended,  47  U.S.C.  154(i),  161. 
303(g),  303(r),  332(c)(7). 

24.  Section  90.20(c)(3),  Public  Safety 
Pool  Frequency  Table,  is  amended 
removing  frequency  1427  to  1435  and 


by  adding  one  new  entry  in  numerical 
order  to  read  as  follows: 

§90.20    Public  Safety  Pool. 

***** 

(c)*   *  * 

[3)  Frequencies. 


Public  Safety  Pool  Frequency  Table 

Frequency  or  band 

Class  of  station(s) 

Limitations 

Coordinator 

Kilohertz 

•                                                                 * 

•                              •                              • 

• 

• 

Megahertz 

1427  to  1432 Base,  motjile  or  operational  fixed 


72 


25.  Section  90.35(b)(3),  Industrial/ 
Business  Pool  Table,  is  amended  by 
removing  frequency  216  to  220  and 
1427  to  1435  and  by  adding  three  new 


entries  in  niunerical  order  to  read  as 
follows: 


§90.35    Industrial/Business  Pool. 


(3)*   * 


Industrial/Business  Pool  Frequency  Table 


Frequency  or  band 

Class  of  station(s) 

Limitatioris 

Coordinator 

Kilohertz 

•                              • 

• 

*                                                           • 

• 

* 

Megshertz 

216  to  217 Base  or  mobile 

217  to  220 Base,  mobile,  or  operational  fixed  

•                               •  •                       •        •           ' 

1427  to  1432 Base,  mobile  or  operational  fixed.  55. 


55 
55 


26.  Section  90.175  is  revised  to  read 
as  follows: 

§90.175    Frequency  coordinator 
requirements. 

Except  for  applications  listed  in 
paragraph  (j)  of  this  section,  each 


Application  for  a  new  frequency 
assignment,  for  a  change  in  existing 
facilities  as  listed  in  §  90.135(a),  or  for 
operation  at  temporary  locations  in 
accordance  with  §  90.137  must  include 
a  showing  of  frequency  coordination  as 
set  forth  further. 


(a)  Frequency  coordinators  may 
request,  and  applicants  are  required  to 
provide,  all  appropriate  technical 
information,  system  requirements,  and 
justification  for  requested  station 
parameters  when  such  information  is 
necessary  to  identify  and  recommend 
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the  most  appropriate  frequency. 
Additionally,  applicants  bear  the 
burden  of  proceeding  and  the  burden  of 
proof  in  requesting  the  Commission  to    • 
overturn  a  coordinator's 
recommendation. 

(b)  For  frequencies  between  25  and 
470  MHz:  (1)  A  statement  is  required 
from  the  applicable  frequency 
coordinator  as  specified  in  §§  90.20(c)(2) 
and  90.35(b)  recommending  the  most 
appropriate  frequency.  In  addition,  if 
the  interference  contour  of  a  proposed 
station  would  overlap  the  service 
contour  of  a  station  on  a  frequency 
formerly  shared  prior  to  radio  service 
consolidation  by  licensees  in  the 
Manufacturers  Radio  Service,  the  Forest 
Products  Radio  Service,  the  Power 
Radio  Service,  the  Petroleum  Radio 
Service,  the  Motor  Carrier  Radio 
Service,  the  Railroad  Radio  Service  or 
the  Automobile  Emergency  Radio 
Service,  the  written  concurrence  of  the 
coordinator  for  the  industry-specific 
service,  or  the  written  concurrence  of 
the  licensee  itself,  must  be  obtained. 
Requests  for  concurrence  must  be 
responded  to  within  20  days  of  receipt 
of  the  request.  The  written  request  for 
concurrence  shall  advise  the  receiving 
party  of  the  maximum  20  day  response 
period.  The  coordinator's 
recommendation  may  include 
comments  on  technical  factors  such  as 
power,  antenna  height  and  gain,  terrain 
and  other  factors  which  may  serve  to 
minimize  potential  interference.  In 
addition: 

(2)  On  frequencies  designated  for 
coordination  or  concurrence  by  a 
specific  frequency  coordinator  as 
specified  in  §§  90.20(c)(3)  and  90.35(b), 
the  applicable  frequency  coordinator 
shall  provide  a  written  supporting 
statement  in  instances  in  which 
coordination  or  concurrence  is  denied. 
The  supporting  statement  shall  contain 
sufficient  detail  to  permit  discernment 
of  the  technical  basis  for  the  denial  of 
concurrence.  Concurrence  may  be 
denied  only  when  a  grant  of  the 
underlying  application  would  have  a 
demonstrable,  material,  adverse  effect 
on  safety. 

(3)  In  instances  in  which  a  frequency 
coordinator  determines  that  an 
applicant's  requested  frequency  or  the 
most  appropriate  frequency  is  one 
designated  for  coordination  or 
concurrence  by  a  specific  frequency 
coordinator  as  specified  in  §§  90.20(c)(3) 
or  90.35(b),  that  frequency  coordinator 
may  forward  the  application  directly  to 
the  appropriate  frequency  coordinator. 
A  frequency  coordinator  may  only 
forward  an  application  as  specified 
above  if  consent  is  received  from  the 
applicant. 


(c)  For  frequencies  above  800  MHz: 
When  frequencies  are  shared  by  more 
than  one  service,  concurrence  must  be 
obtained  from  the  other  applicable 
certified  coordinators. 

(d)  For  frequencies  in  the  450-470 
MHz  band:  When  used  for  secondary 
fixed  operations,  frequencies  shall  be 
assigned  and  coordinated  pursuant  to 
§90.261. 

(e)  For  frequencies  between  470  and 
512  MHz.  764-776/794-806  MHz,  806- 
824/851-869  MHz,  and  896-901/935- 
940  MHz:  A  recommendation  of  the 
specific  frequencies  that  are  available 
for  assignment  in  accordance  with  the 
loading  standards  and  mileage 
separations  applicable  to  the  specific 
radio  service,  frequency  pool,  or 
category  of  user  involved  is  required 
from  an  applicable  frequency 
coordinator. 

(f)  For  frequencies  in  the  929-930 
MHz  band  listed  in  paragraph  (b)  of 

§  90.494:  A  statement  is  required  from 
the  coordinator  recommending  the  most 
appropriate  ft^quency. 

(g)  For  frequencies  between  1427- 
1432  MHz:  A  statement  is  required  from 
the  coordinator  recommending  the  most 
appropriate  frequency,  operating  power 
and  area  of  operation  in  accordance 
with  the  requirements  of  §  90.259(b). 

(h)  Any  recommendation  submitted  in 
accordance  with  paragraphs  (a),  (c),  (d), 
or  (e)  of  this  section  is  advisory  in 
character  and  is  not  an  assurance  that 
the  Commission  will  grant  a  license  for 
operation  on  that  frequency.  Therefore, 
applicants  are  strongly  advised  not  to 
purchase  radio  equipment  operating  on 
specific  frequencies  until  a  valid 
authorization  has  been  obtained  from 
the  Commission. 

(i)  Applications  for  facilities  near  the 
Canadian  border  north  of  line  A  or  east 
of  line  C  in  Alaska  may  require 
coordination  with  the  Canadian 
government.  See  §  1.955  of  this  chapter. 

(j)  The  following  applications  need 
not  be  accompanied  by  evidence  of 
frequency  coordination: 

(1)  Applications  for  frequencies  below 
25  MHz. 

(2)  Applications  for  a  Federal 
Government  frequency. 

(3)  Applications  for  frequencies  in  the 
72-76  MHz  band  except  for  mobile 
frequencies  subject  to  §90.35(c)(77). 

(4)  Applications  for  a  frequency  to  be 
used  for  developmental  purposes. 

(5)  Applications  in  the  Industrial/ 
Business  Pool  requesting  a  frequency 
designated  for  itinerant  operations,  and 
applications  requesting  operation  on 
154.570  MHz,  154.600  MHz,  151.820 
MHz,  151.880  MHz,  and  151.940  MHz. 

(6)  Applications  in  the  Radiolocation 
Service. 


(7)  [Reserved] 

(8)  Applications  for  frequencies  listed 
in  the  SMR  tables  contained  in 
§§90.617  and  90.619. 

(9)  Applications  indicating  license 
assignments  such  as  change  in 
ownership,  control  or  corporate 
structure  if  there  is  no  change  in 
technical  parameters. 

(10)  Applications  for  mobile  stations 
operating  in  the  470-512  MHz  band, 
764-776/794-806  MHz  band,  or  above 
800  MHz  if  the  frequency  pair  is 
assigned  to  a  single  system  on  an 
exclusive  basis  in  the  proposed  area  of 
operation. 

(11)  Applications  for  add-on  base 
stations  in  multiple  licensed  systems 
operating  in  the  470-512  MHz,  764- 
776/794-806  MHz  band,  or  above  800 
MHz  if  the  frequency  pair  is  assigned  to 
a  single  system  on  an  exclusive  basis. 

(12)  Applications  for  control  stations 
operating  below  470  MHz,  764-776/ 
794-806  MHz.  or  above  800  MHz  and 
meeting  the  requirements  of  §  90.119(b). 

(13)  Applications  for  itinerant 
operation  in  the  217-220  MHz  band. 

(14)  Except  for  applications  for  the 
frequencies  set  forth  in  §§  90.719(c)  and 
90,720,  applications  for  frequencies  in 
the  220-222  MHz  band. 

(15)  Applications  for  a  state  license 
under  §90.529. 

(16)  Applications  for  narrowband  low 
power  channels  listed  for  itinerant  use 
in  §  90.531(b)(4) 

23.  Section  90.176  is  revised  as 
follows: 

§90.176    Coordinator  notification 
requirements  on  frequencies  below  512 
MHz.  at  764-776/794-806  MHz.  or  at  1427- 
1432  MHz. 

(a)  Frequencies  below  470  MHz. 
Within  one  business  day  of  making  a 
frequency  recommendation,  each 
frequency  coordinator  must  notify  and 
provide  the  information  indicated  in 
paragraph  (g)  of  this  section  to  all  other 
frequency  coordinators  who  are  also 
certified  to  coordinate  that  frequency. 

(1)  The  applicable  frequency 
coordinator  for  each  frequency  is 
specified  in  the  coordinator  column  of 
the  fi^quency  tables  of  §§  90.20(c)(3) 
and  90.35(b)(3). 

(2)  For  frequencies  that  do  not  specify 
any  frequency  coordinator,  all  certified 
in-pool  coordinators  must  be  notified. 

(3)  For  frequencies  that  are  shared 
between  the  Public  Safety  Pool  and  the 
Industrial/Business  Pool  (frequencies 
subject  to  §§  90.20(d)(7),  (d)(25),  (d)(34), 
or  (d)(46)  in  the  Public  Safety  Pool,  and 
subject  to  §§  90.35(c)(13),  (c)(25),  or 
(d)(4)  in  the  Industrial/Business  Pool), 
all  certified  coordinators  of  both  pools 
must  be  notified. 
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(b)  Frequencies  in  the  470-512  MHz 
band.  Within  one  business  day  of 
making  a  frequency  recommendation,      v^ 
each  frequency  coordinator  must  notify 
and  provide  the  information  indicated 

in  paragraph  (g)  of  this  section  to  all 
other  certified  frequency  coordinators  in 
the  Public  Safety  Pool  and  the 
Industrial/Business  Pool. 

(c)  Frequencies  in  the  764-776/794- 
806  MHz  band.  Within  one  business  day 
of  making  a  frequency  recommendation, 
each  frequency  coordinator  must  notify 
and  provide  the  information  indicated 
in  paragraph  (g)  of  this  section  to  all 
other  certified  frequency  coordinators  in 
the  Public  Safety  Pool. 

(d)  Frequencies  in  the  1427-1432  MHz 
band.  Within  one  business  day  of 
making  a  frequency  recommendation, 
each  frequency  coordinator  must  notify 
and  provide  the  information  indicated 
in  paragraph  (g)  of  this  section  to  the 
WMTS  frequency  coordinator 
designated  in  §  95.113  and  to  all  other 
frequency  coordinators  who  are  also 
certified  to  coordinate  that  frequency. 

(e)  Each  frequency  coordinator  must 
also  notify  all  other  certified  in-pool 
coordinators  on  any  day  that  the 
frequency  coordinator  does  not  make 
any  frequency  recommendations. 

(f)  Notification  must  be  made  to  all 
coordinators  at  approximately  the  same 
time  and  can  be  made  using  any  method 
that  ensures  compliance  with  the  one 
business  day  requirement. 

(g)  At  a  minimum  the  following 
information  must  be  included  in  each 
notification: 

(1)  Name  of  applicant; 

(2)  Frequency  or  frequencies 
recommended; 

(3)  Anteima  locations  and  heights; 

(4)  Effective  radiated  power  (ERF); 

(5)  Type(s)  of  emissions; 


(6)  Description  of  the  service  area;  and 

(7)  Date  and  time  of  recommendation, 
(h)  Upon  request,  each  coordinator 

must  provide  any  additional 
information  requested  from  another 
certified  coordinator  regarding  a 
pending  recommendation  that  it  has 
processed  but  has  not  yet  been  granted 
by  the  Commission. 

(i)  It  is  the  responsibility  of  each 
coordinator  to  insure  that  its  fi^uency 
recommendations  do  not  conflict  with 
the  frequency  recommendations  of  any 
other  frequency  coordinator.  Should  a 
conflict  arise,  the  affected  coordinators 
are  jointly  responsible  for  taking  action 
to  resolve  the  conflict,  up  to  and 
including  notifying  the  Commission  that 
an  application  may  have  to  be  returned. 

28.  Section  90.203(a)(1)  is  revised  to 
read  as  follows: 

§90.203    Certification  required. 

(a)  *  *   * 

(1)  Effective  October  16,  2002,  except 
in  the  1427-1432  MHz  band,  an 
equipment  approval  may  no  longer  be 
obtained  for  in-hospital  medical 
telemetry  equipment  operating  under 
the  provisions  of  this  part.  The 
requirements  for  obtaining  an  approval 
for  medical  telemetry  equipment  after 
this  date  are  foimd  in  subpart  H  of  part 
95  of  this  chapter. 
***** 

29.  Section  90.205  is  amended  by 
redesignating  paragraphs  (e)  through  (k) 
as  paragraphs  (f)  through  (1), 
redesignating  paragraphs  (1)  through  (o) 
as  paragraphs  (n)  through  (q),  and 
adding  new  paragraphs  (e)  and  (m)  to 
read  as  follows: 

§  90.205    Power  and  antenna  height  limits. 

*        •        *        *        • 

MiNii\^uM  Frequency  Stability 

[Parts  per  million  (ppm)] 


(e)  217-220  MHz.  Limitations  on 
power  and  antenna  heights  are  specified 
in  §90.259. 

***** 

(m)  1427-1429.5  MHz  and  1429.5- 
1432  MHz.  Limitations  on  power  are 
specified  in  §90.259. 

***** 

30.  Section  90.209(b)(5)  in  the 
Standard  Channel  Spacing/Bandwidth, 
is  amended  by  removing  frequency 
1427-1435  and  by  adding  two  new 
entries  in  numerical  order  and  to  read 
as  follows: 

§90.209    Bandwidth  limitations. 


(b)* 
(5)* 


*  * 

*  * 


Standard  Channel  Spacing/ 
Bandwidth 


Frequency  band 
(MHz) 


Channel 

spacing 

(kHz) 


Authorized 

t>andwidth 

(kHz) 


216-220S 


1427-14325 


6.25 


12.5 


6.25 


12.5 


'  Licensees  will  be  allowed  to  comt>ine  con- 
tiguous channels  up  to  50  kHz,  and  more  than 
50  kHz  only  upon  a  showing  of  adequate  jus- 
tHrcation  per  §  90.259(a)(8)  and  (b)(10). 

31.  Section  90.213(a)  in  the  Minimum 
Frequency  Stability,  a  new  an  entry  is 
added  in  numericdi  order  to  read  as 
follows: 

§  90.21 3    Frequency  stability. 

(a)  *  *  * 


Mobile  stations 


Frequency  range  (MHz) 


Fixed  and  base 
statksns 


Over  2  watts  out- 
put power 


2  watts  or  less 
output  power 


216-220 


1.0 


1.0 


32.  Section  90.259  is  revised  to  read 
as  follows: 


§  90.259    Assignnwnt  and  use  of 
frequencies  in  the  tMirKis  216-220  MHz  and 
1427-1432  MHz. 

(a)  216-220  MHz  band.  (1) 
Frequencies  in  the  216-220  MHz  band 
may  be  assigned  to  applicants  that 


establish  eligibility  in  the  Industrial/ 
Business  Pool. 

(2)  All  operation  is  secondary  to  the 
fixed  and  mobile  services,  including  the 
Low  Power  Radio  Service. 
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(3)  In  the  216-217  MHz  band,  no  new 
assignments  will  be  made  after  January 
1,2002. 

(4)  In  the  217-220  MHz  band,  the 
maximum  transmitter  output  power  is  2 
watts.  The  maximum  antenna  height 
above  average  terrain  (HAAT)  is  152  m 
(500  feet). 

(5)  In  the  217-220  MHz  band,  base, 
mobile,  and  operational  fixed  is 
permitted. 

(6)  Wide  area  operations  will  not  be 
authorized.  The  area  of  normal  day-to- 
day operations  will  be  described  in  the 
application  in  terms  of  maximum 
distance  from  a  geographical  center 
(latitude  and  longitude). 

(7)  Assignable  frequencies  occur  in 
increments  of  6.25  kHz  from  217.0625 
MHz  to  219.99375  MHz. 

(8)  Licensees  may  combine 
contiguous  channels  up  to  50  kHz,  and 
more  than  50  kHz  only  upon  a  showing 
of  adequate  justification. 

(b)  1427-1432  MHz  band.  (1) 
Frequencies  in  the  1427-1432  MHz 
band  may  be  assigned  to  applicants  that 
establish  eligibility  in  the  Public  Safety 
Pool  or  the  Industrial/Business  Pool. 

(2)  All  operations  in  the  1427-1429.5 
MHz  band  aresecondary  to  the  Wireless 
Medical  Telemetry  Service  except  in  the 
locations  specified  in  paragraph  (b)(4)  of 


this  section.  At  the  locations  specified 
in  paragraph  (b)(4)  of  this  section,  all 
operations  are  secondary  to  the  Wireless 
Medical  Telemetry  Service  in  the  1429- 
1431.5  MHz  band. 

(3)  All  operations  in  the  1429.5-1432 
MHz  band  are  primary  in  status  except 
in  the  locations  specified  in  paragraph 
(b)(4)  of  this  section.  At  the  locations 
specified  in  paragraph  (b)(4)  of  this 
section,  all  operations  are  primary  in 
status  in  the  1427-1429  MHz  and 
1431.5-1432  MHz  bands. 

(4)  Locations:  (i)  Pittsburgh, 
Pennsylvania — Counties  of 
Westmoreland,  Washington,  Beaver, 
Allegheny  and  Butler; 

(ii)  Washington,  DC  metropolitan 
area — Counties  of  Montgomery,  Prince 
George's,  Charles,  Arlington,  Prince 
William,  Fauquier,  Loudon,  and  Fairfax; 
Cities  of  Alexandria,  Falls  Church, 
Fairfax,  and  District  of  Columbia; 

(iii)  Richmond/Norfolk,  Virginia — 
Counties  of  Charles  City,  Chesterfield, 
Dinwiddie,  Goochland,  Hanover, 
Henrico,  Isle  of  Wight,  James  City,  New 
Kent,  Powhatan,  Prince  George, 
Southhampton,  Surrey,  Sussex,  and 
York;  Cities  of  Chesapeake,  Colonial 
Heights,  Franklin,  Hampton,  Hopewell, 
Newport  News,  Norfolk,  Petersburg, 


Poquoson,  Portsmouth,  Richmond, 
Suffolk,  Virginia  Beach,  and 
Williamsburg; 

(iv)  Austin/Georgetown,  Texas — 
Counties  of  Williamson  and  Travis; 

(v)  Battle  Creek,  Michigan— County  of 
Calhoun; 

(vi)  Detroit,  Michigan — Counties  of 
Oakland,  Wayne,  Washtenaw,  Macomb 
and  Livingston; 

(vii)  Spokane,  Washington — Coimties 
of  Spokane,  WA  and  Kootenai,  ID. 

(5)  All  operations  in  the  1429.5-1432 
MHz  band  authorized  prior  to  April  12, 
2002  are  on  a  secondary  basis. 

(6)  For  secondary  operations  only 
fixed  stations  are  permitted.  At  the 
locations  specified  in  (b)(4)  of  this 
section,  secondary  operations  are 
performed  in  the  1429-1431.5  MHz 
band.  For  all  other  locations,  secondary 
operations  are  performed  in  the  1427- 
1429.5  MHz  band.  The  maximum  power 
is  1  watt  EIRP. 

(7)  For  primary  operations  base, 
mobile,  operational  fixed  and  temporary 
fixed  operations  are  permitted. 

(i)  At  the  locations  specified  in  (b)(4) 
of  this  section,  primary  operations  are 
performed  in  the  1427-1429  MHz  and 
1431.5-1432  MHz  bands.  The  maximum 
EIRP  limitations  are  as  follows: 


Operation 

Frequency  range  (MHz) 

1427-1428  MHz 

1428-1428.5 

1428.5-1429 

1431.5-1432 

•xed 

100  watts 

10  watts 

1  watt 

1  watt 

Mobile  

1  watt  

1  watt  

25  milliwatts 

25  milliwatts 

Temporary  fixed  

1  watt  

1  watt  

1  watt 

1  watt 

1 1    (ii)  For  all  other  locations,  primary  operations  are  performed  in  the  1429.5-1432  MHz  band.  The  maximum  EIRP 
limitations  are  as  follows: 


Operation 

Frequency  range  (MHz) 

1429.5-1430 

1430-1430.5 

1430.5-1431.5 

1431.5-1432 

Fixed 

1  watt  

1  waitt  

10  watts 

100  wattQ 

Mobile  

25  milliwatts  

1  watt  

1  watt 

1  watt 

T 

emporary  fixed 

1  watt  

1  watt  

1  watt  . 

1  watt 

(8)  Wide  area  operations  will  not  be 
authorized.  The  area  of  normal  day-to- 
day operations  will  be  described  in  the 
application  in  terms  of  maximum 
distance  from  a  geographical  center 
(latitude  and  longitude). 

(9)  Assignable  frequencies  occur  in 
increments  of  12.5  kHz  from  1427.0125 
MHz  to  1431.9875  MHz. 

(10)  Licensees,  however,  may 
combine  contiguous  channels  up  to  50 
kHz,  and  more  than  50  kHz  only  upon 
a  showing  of  adequate  justification. 

(11)  For  any  operation  in  the  1427- 
1432  MHz  band,  the  predicted  or 
measured  field  strength — in  the  WMTS 


primary  band — at  the  location  of  any 
registered  WMTS  healthcare  facility 
shall  not  exceed  150  uV/m.  For  the 
locations  specified  in  (b)(4)  of  this 
section.  WMTS  is  primary  in  the  1429- 
1431.5  MHz  band.  For  all  other 
locations,  WMTS  is  primary  in  the 
1427-1429.5  MHz  band. 

(c)  Authorized  uses.  (1)  Use  of  these 
bands  is  limited  to  telemetering 
purposes. 

(2)  Base  stations  authorized  in  these 
bands  shall  be  used  to  perform 
telecommand  functions  with  associated 
mobile  telemetering  stations.  Base 
stations  may  also  command  actions  by 


the  vehicle  itself,  but  will  not  be 
authorized  solely  to  perform  this 
function. 

(3)  Airborne  use  is  prohibited. 

33.  Part  95  of  title  47  of  the  Code  of 
Federal  Regulations,  is  amended  to  read 
as  follows: 

I 

PART  95— PERSONAL  RADIO 
SERVICES 

The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  48  Stat.  1066, 
1082  as  amended;  47  U.S.C.  154,  303. 
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34.  Section  95.630  is  revised  to  read 
as  follows: 

§95.630    WMTS  Transmitter  frequencies. 

WMTS  transmitters  may  operate  in 
the  frequency  bands  specified  as 
follows: 
60&-614  MHz 
1395-1400  MHz 
1427-1432  MHz 

35.  Section  95.1113  is  amended  by 
adding  paragraphs  (b)(5)  and  {b)(6)  to 
read  as  follows: 

§  95.1 1 1 3    Frequency  coordinator. 

***** 

(b)*  *  * 

(5)  Notify  licensees — who  are 
operating  in  accordance  with 

§  90.259(b) — of  the  need  to  comply  with 
the  field  strength  limit  of  §90.259(b)(ll) 
prior  to  initial  activation  of  WMTS 
equipment  in  the  1427-1432  MHz  band. 

(6)  Notify  hcensees — who  are 
operating  in  1392-1395  MHz  band  in 
accordance  with  subpart  I  of  part  27 — 
of  the  need  to  comply  with  the  field 
strength  hmit  of  §  27.804  prior  to  initial 
activation  of  WMTS  equipment  in  the 
1395-1400  MHz  band. 

[FR  Doc.  02-15373  Filed  6-19-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docltet  No.  02-6;  FCC  02-175] 

Schools  and  Libraries  Universal 
Service  Support  Mechanism 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document,  the      - 
Commission  adopts  a  framework  for  the 
treatment  of  funds  collected  for  the 
schools  and  libraries  support 
mechanism  that  have,  through  the 
normal  operation  of  the  program,  not 
been  disbursed.  In  taking  this  action,  the 
Conunission  balances  the  statutory 
requirements  of  providing  eligible 
schools  and  libraries  with  access  to 
discounted  telecommunications  services 
and  of  ensuring  that  the  universal 
service  support  mechanisms  are  specific 
and  predictable. 
DATES:  Effective  June  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Law  Hsu  or  Kathy  Tofigh, 
Attorney,  Wireline  Competition  Bureau, 
Telecommunications  Access  Policy 
Division.  (202)  418-7400. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order  in  CC  Docket  No.  02- 
6  released  on  June  13,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  Twelfth 
Street,  SW.,  Washington,  DC.  20554. 

L  Introduction 

1 .  In  this  Order,  we  adopt  a 
framework  for  the  treatment  of  funds 
collected  for  the  schools  and  libraries 
support  mechanism  that  have,  through 
the  normal  operation  of  the  program, 
not  been  disbursed.  In  taking  this  action 
today,  we  balance  the  statutory 
requirements  in  section  254  of 
providing  eligible  schools  and  libraries 
with  access  to  discounted 
telecommunications  services  and  of 
ensuring  that  the  imiversal  service 
support  mechanisms  are  specific  and 
predictable.  This,  in  turn,  will  allow 
contributions  to  universal  service  to 
remain  predictable  for  carriers  and, 
ultimately,  will  inure  to  the  benefit  of 
their  customers.  We  are  committed  to 
ensuring  that  eligible  schools  and  ' 
libraries  have  access  to  sufficient 
universal  service  support  consistent 
with  the  statute  and  therefore  adopt  a 
rule  to  ensure  that  imused  schools  and 
libraries  funds  are  carried  forward  for 
disbxnsement  in  subsequent  funding 
years.  At  the  same  time,  we  find  that  the 
public  interest  is  best  served  by  our 
action  to  stabilize  contributions  to 
universal  service  for  the  immediate 
future,  while  we  consider  fundamental 
reform  to  the  way  in  which  universal 
service  contributions  are  assessed  on 
contributors  and  recovered  from 
consumers.  As  we  explained  in  the 
Contribution  FNPRM,  67  FR  11268, 
March  13,  2002,  numerous  changes  in 
the  marketplace  and  the  operation  of  the 
ciurent  assessment  system  have 
contributed  to  broad  fluctuations  in  the 
contribution  base  of  the  universal 
service  support  mechanisms  since  our 
adoption  of  the  current  assessment 
methodology.  These  fluctuations  require 
us  to  consider  reform  to  ensure  stability 
of  the  universal  service  fund,  which 
should  help  ensure  predictability  in  that 
fund.  We  conclude  that  our  actions 
today  strike  an  appropriate  balance  by 
helping  to  minimize  and  stabilize  the 
contribution  factor  for  the  immediate 
future,  while  maintaining  an 
appropriate  level  of  support  for  all 
universal  service  support  mechanisms, 
including  the  schools  and  libraries 
program. 

2.  Consistent  with  the  congressional 
mandate  in  section  254  that  carriers 
contribute  to  the  "specific  (and] 


predictable"  universal  service  support 
mechanisms,  the  Commission  has 
endeavored  to  ensure  that  universal 
service  contribution  obligations  remain 
predictable  so  that  carriers  anticipate 
their  payments  appropriately.  Over  the  . 
past  several  years,  however,  we  have 
witnessed  increasing  upward  pressure 
on  contributions  caused  by  a  variety  of 
events,  including  declining  interstate 
revenues  coupled  with  increased 
demand  for  universal  service  support. 
For  example,  consistent  with  section 
254(e)  of  the  Act,  the  Commission 
recently  took  steps  to  replace  implicit 
subsidies  in  interstate  access  charges 
with  explicit  imiversal  service  support. 
Implementation  of  these  statutory 
requirements  coupled  with  changes  in 
the  teleconununications  marketplace 
have  led  to  broad  fluctuations  in  the 
contribution  base  and  rising 
contribution  obligations.  For  these 
reasons,  we  recently  sought  comment  on 
whether  and  how  to  change  the  existing 
contribution  methodology. 

3.  While  we  are  examining  whether    ■ 
more  fundamental  reform  of  the  basis 
for  assessing  universal  service 
contributions  is  warranted,  we  believe  it 
is  important  at  this  time  to  stabilize 
universal  service  contributions  and 
maintain  predictability  for  the  universal 
service  support  mechanisms  for  the 
immediate  future.  This,  in  tiun,  will 
allow  contributions  to  remain 
predictable  for  carriers,  and,  ultimately, 
benefit  consumers.  We  therefore 
conclude  that,  in  order  to  maintain  fund 
predictability  for  the  immediate  future, 
unused  funds  from  the  schools  and 
libraries  support  mechanism  shall,  in 
accordance  with  the  public  interest,  be 
applied  to  stabilize  or  reduce  the 
amount  of  contributions  to  the  universal 
service  fund  for  no  more  than  the  next 
three  quarters,  which  should  provide  us 
sufficient  time  to  complete  our  review 
of  the  contribution  methodology  and 
implement  any  changes  adopted  in  that 
proceeding.  Specifically,  we  shall  apply 
unused  funds  to  reduce  the  contribution 
factors  for  the  third  and  fourth  quarters 
of  2002,  and  first  quarter  2003,  if 
necessary.  We  intend  to  complete  our 
examination  of  the  issues  in  the 
contribution  methodology  proceeding 
and  implement  appropriate  rules  no 
later  than  first  quarter  2003.  We  will 
endeavor,  however,  to  complete  the 
proceeding  at  an  earlier  date.  In  that 
event,  such  unused  funds  from  the 
schools  and  libraries  support 
mechanism  would  be  carried  forward 
for  use  by  eligible  schools  and  libraries 
in  subsequent  funding  years.  Consistent 
with  the  requirement  that  carriers 
contribute  to  a  specific  and  predictable 
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universal  service  support  mechanism, 
we  expect  any  changes  to  the 
contribution  methodology  that  are 
ultimately  adopted  to  address  these 
concerns  regarding  the  current 
contribution  assessment  system. 

4.  We  take  this  action  today  with 
careful  consideration  of  the  effect  of  our 
decision  on  the  schools  and  libraries 
support  mechanism.  For  the  last  five 
years,  the  schools  and  libraries  support 
mechanism  has  provided  discounts  that 
have  enabled  millions  of  school 
children  and  library  patrons  to  obtain 
access  to  modern  telecommunications 
and  information  services.  In  fact,  as  of 
May  2002,  schools  and  libraries  have 
received  over  $8.25  billion  in  funding 
commitments.  Although  the  successes    • 
of  this  program  are  impressive,  we  have 
been  imable  to  fulfill  the  demands  from 
all  of  the  Nation's  schools  and  libraries. 
For  example,  in  order  to  fully  fund 
current  dem'and  for  Funding  Year  5,  we 
would  have  to  more  than  double  the 
existing  $2.25  billion  funding  cap  on  the 
schools  and  libraries  mechanism. 

5.  In  light  of  this  high  demand  for 
discoimts,  we  believe  that,  at  the  close 
of  this  period  for  the  Commission  to 
consider  the  reforms  that  should  be 
implemented  to  address^  carriers' 
contribution  obligations,  it  is 
appropriate  to  carry  forward  unused 
funds  to  increase  disbursements  to 
schools  and  libraries  program  in 
subsequent  funding  years.  Specifically, 
we  direct  that,  effective  no  later  than 
second  quarter  2003.  any  unused  funds 
from  the  schools  and  libraries  support 
mechanism  in  any  given  year  shall, 
consistent  with  the  public  interest,  be 
carried  forward  for  disbursement  in 
subsequent  funding  years  of  the  schools 
and  Ubraries  support  mechanism.  Such 
action  would  ensiu^  that  the  funds  that 
are  unused  by  schools  and  libraries  from 
prior  years,  through  normal  operation  of 
the  program,  are  available  to  schools 
and  libraries  in  future  years.  We  intend 
to  develop  specific  rules  implementing 
this  policy  not  later  than  second  quarter 
2003  in  order  to  maximize  the 
availability  of  these  funds  for  schools 
and  libraries.  We  also  will  continue  to 
explore  procedural  and  programmatic 
changes  to  the  schools  and  libraries 
support  mechanism  that  may  help 
reduce  the  amount  of  funds  that  are  not 
disbursed.  These  actions  together  will 
help  us  to  most  effectively  implement 
the  goals  of  section  254(h)  by  providing 
for  discounts  as  close  as  possible  to  the 
level  of  the  annual  $2.25  billion  cap. 

n.  Discussion 

6.  After  consideration  of  the  two 
proposals  relating  to  the  treatment  of 
unused  funds  collected  for  the  schools 


and  libraries  mechanism,  we  conclude 
that  unused  funds  from  the  schools  and 
libraries  support  mechanism  shall, 
consistent  with  the  public  interest,  be 
applied  to  stabilize  the  universal  service 
contribution  factor  for  a  period  not  to 
exceed  the  next  three  quarters, 
beginning  with  third  quarter  2002, 
while  the  Con:\mission  considers  reform 
of  the  contribution  system.  We  direct 
the  Wireline  Competition  Bureau  and 
USAC  to  apply  such  unused  funds  to 
stabilize  or  reduce  universal  service 
contributions  in  accordance  with  the 
public  interest  for  the  third  and  fourth 
quarters  of  2002,  and  first  quarter  2003, 
in  a  manner  consistent  with  the 
Commission's  prior  treatment  of  unused 
funds  from  Funding  Year  1.  Thereafter, 
we  find  that  any  unused  funds  fi-om  the 
schools  and  libraries  support 
mechanism  shall  be  carried  forward  to 
increase  disbursements  to  schools  and 
libraries  in  subsequent  years.  We  find 
that  such  action  is  consistent  with 
section  254  and  the  public  interest  by 
ensiuing  that  contributions  to  universal 
service  remain  predictable,  without 
jeopardizing  the  sufficiency  of  any  of 
the  universal  service  support 
mechanisms.  Accordingly,  we  amend 
.§  54.507  of  our  rules. 

7.  We  find  that  this  ft-amework  will 
benefit  contributors,  and  ultimately 
their  customers,  by  stabilizing  the 
contribution  factor  in  the  short  term, 
while  also  maintaining  an  appropriate 
level  of  support  for  all  of  the  universal 
service  support  mechanisms,  including 
the  schools  and  libraries  support 
mechanism.  When  considering  issues 
relating  to  funding  for  the  schools  and 
libraries  support  mechanism,  we  must 
also  consider  the  funding  requirements 
of  the  other  universal  service  programs 
and  their  cumulative  impact  on 
contributors  and  consumers.  We 
conclude  that  the  fi-amework  adopted 
today  reflects  a  careful  balance  between 
providing  sufficient  support  for  all  the 
universal  service  support  mechanisms 
and  keeping  contributions  at  a 
predictable  level  for  the  immediate 
futiue,  while  we  consider  the  need  for 
reform  of  our  contribution  assessment 
methodology. 

8.  Over  the  last  four  years,  overall 
demand  on  the  imiversal  service  fund 
has  grown  considerably,  in  large  part  as 
a  result  of  implementation  of  the 
statute's  requirements  to  ensure  that 
support  is  explicit  and  sufficient.  In 
1997,  about  $1.9  biUion  was  disbursed 
from  the  universal  service  fund.  We 
estimate  that  approximately  $5.5  billion 
will  be  disbursed  ttom  the  universal 
service  fund  in  2002.  At  the  same  time, 
the  universal  service  revenue  base  has 
become  smaller,  and  interstate  revenues 


have  declined  for  interexchange 
carriers.  Several  factors  may  be 
responsible  for  the  diminishing  revenue 
base,  including  the  migration  of 
traditional  long  distance  services  to  new 
technologies,  bundled  wireless  service 
packages,  and  price  competition  due  to 
Bell  entry  into  the  long  distance 
marketplace.  Accordingly,  the 
contribution  factor  and  therefore  carrier 
contribution  obligations  have  increased, 
and  carriers  have  generally  passed 
through  much  of  these  increases  to 
consumers.  In  light  of  these  changes  in 
the  market  and  their  impact  on  carrier 
contributions  and  consumers,  we 
recently  sought  comment  on  whether 
and  how  to  modify  the  current 
contribution  assessment  methodology. 
We  recognized  there  that  these  changes 
in  the  marketplace,  coupled  with  our 
current  contribution  methodology,  have 
caused  broad  fluctuations  in  the 
contribution  base.  This,  in  turn,  raises, 
the  issue  of  stability  and  predictability 
of  the  universal  service  fund.  Thus, 
until  we  complete  our  assessment  of  the 
current  contribution  methodology,  we 
believe  that  it  is  appropriate  to  stabilize 
or  lower  the  contributions  to  universal 
service.  In  this  way,  we  will  be  better 
able  to  ensure  in  the  near  term  that  the 
fund  remains  predictable  for 
contributors  and  consumers. 

9.  Some  commenters  argue  that  using 
unused  funds  to  reduce  the  contribution 
factor  would  not  necessarily  benefit 
consumers  by  reducing  the  line-items 
on  consumers'  bills.  While  carriers 
currently  have  the  flexibility  to  recover 
from  their  customers  the  contributions 
to  universal  service,  contributors  may 
not  shift  more  than  an  equitable  share 
of  their  contributions  to  any  customer  or 
group  of  customers,  and  must  provide 
accurate,  truthful,  and  complete 
information  regarding  the  nature  of  the 
charge.  We  would  therefore  expect  that 
our  efforts  to  stabilize  the  contribution 
factor  would  be  reflected  in  any  charges 
passed  through  to  consumers.  Several 
large  contributors  to  universal  service 
indicate  in  their  comments  to  the 
Commission  that  a  reduction  in  the 
contribution  factor  would  be  passed  on 
to  consumers.  Therefore,  we  find  that  it 
is  reasonable  to  conclude  that 
consumers  will  ultimately  benefit  from 
actions  that  stabilize  the  steady  growth 
in  the  contribution  factor. 

10.  In  addition,  we  do  not  agree  with 
commenters  that  suggest  that  our 
actions  in  the  short  term  would 
contravene  the  intent  of  the  schools  and 
libraries  support  mechanism.  Indeed,  as 
of  May  2002,  schools  and  libraries  have 
received  over  $8.25  billion  in  funding 
commitments.  Our  action  to  utilize 
unused  fluids  for  a  period  not  longer 
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than  the  next  three  quarters  does  not 
alter  the  $2.25  billion  cap  in  any  way. 
and  such  hinds  will  continue  to  be 
made  available  annually  to  schools  and 
libraries  in  a  manner  that  is  consistent 
with  section  254  of  the  Act. 

11.  Although  we  believe  our  actions 
strike  an  appropriate  balance  today. 
Commission  action  in  the  contribution 
methodology  proceeding  will  need  to 
address  concerns  regarding  hind 
predictability.  We  intend  to  take  action 
in  the  contribution  methodology 
proceeding  and  implement  any  changes 
adopted  in  that  proceeding  no  later  than 
April  1,  2003.  Thus,  once  this  window 
for  action  closes,  we  conclude  it  will 
serve  the  public  interest  to  carry 
forward  unused  funds  from  the  schools 
and  libraries  support  mechanism  for  use 
by  eligible  schools  and  libraries  in 
subsequent  funding  years. 

12.  We  recognize  that  the  current 
demand  for  discounts  in  Fimding  Year 
5  significantly  exceeds  the  $2.25  billion 
funding  cap.  In  fact,  in  order  to  fully 
fund  current  demand  for  Funding  Year 
5,  we  would  have  to  more  than  double 
the  existing  cap  on  the  schools  and 
Ubraries  mechanism.  In  light  of  this 
high  demand  for  discounts  and  based  on 
the  record,  we  believe  that,  not  later 
than  second  quarter  of  2003.  unused 
schools  and  libraries  funds  should  be 
carried  forward  to  increase 
disbursements  to  schools  and  libraries 
program  in  subsequent  years. 

13.  Furthermore,  because  unused 
funds  remain,  as  a  result  of  normal 
program  operation  and,  at  least 
partially,  for  reasons  out  of  applicants' 
control,  we  conclude  that  it  will  be 
appropriate  in  the  future  to  carry 
forward  unused  funds  from  the  schools 
and  libraries  mechanism  for  use  in 
subsequent  years.  To  that  end,  in 
conjunction  with  seeking  comment  as  to 
the  treatment  of  unused  funds  in  the 
Further  Notice.  67  FR  7327.  February 
19,  2002,  we  also  sought  comment  on 
why  applicants  and  providers  may  fail 
to  fully  use  committed  funds  and 
whether  other  operational  changes 
could  be  made  to  reduce  the  amoimt  of 
unused  funds.  We  are  considering  the 
record  and  the  types  of  program  changes 
that  may  decrease  the  amount  of  unused 
funds  from  the  schools  and  libraries 
support  program  in  the  future.  In 
addition,  we  note  that  US  AC  recently 
developed,  in  coordination  with  the 
Commission  staff,  new  procedures  for 
service  provider  changes  that  increase 
the  amount  of  funds  disbursed  each  year 
and  a  new  Form  500  that  allows 
applicants  to  reduce  or  cancel  funding 
commitments  so  that  those  funds  can  be 
made  available  to  applicants  during  the 
same  funding  year.  This  action,  in 


combination  with  our  decision  to  carry 
forward  imused  funds  in  the  schools 
and  libraries  support  mechanism  in  the 
future,  will  help  us  to  ensure  that 
schools  and  libraries  make  maximum 
use  of  the  funding  available  under  $2.25 
billion  annual  cap. 

m.  Eflfective  Date  of  the  Rules 

14.  We  revise  §  54.507(a)  of  the 
Commission's  rules  to  provide  that 
imused  funds  from  the  schools  and 
libraries  support  mechanism  may  be 
applied  to  stabilize  or  reduce  the 
amount  of  such  contributions  to  the 
universal  service  fund  for  no  more  than 
the  next  three  quarters,  beginning  third 
quarter  2002.  We  conclude  that  the 
amendments  to  our  rules  adopted  herein 
shall  be  effective  June  20.  2002.  The 
final  rules  must  take  effect  prior  to  30 
days  after  publication  in  the  Federal 
Register  in  order  for  the  Wireline 
Competition  Bureau  to  announce  the 
contribution  factor  for  third  quarter 
2002.  Such  action  will  serve  the  public 
interest  because  the  final  rules  allow  for 
stabilization  or  reductions  in  the 
contribution  factor.  Accordingly, 
pursuant  to  the  Administrative 
Procedure  Act,  we  find  good  cause  to 
depart  from  the  general  requirement  that 
final  rules  take  effect  not  less  than  30 
days  after  their  publication  in  the 
Federal  Register. 

IV.  Procedural  Matters 

A.  Paperwork  Reduction  Act  Analysis 

15.  This  Report  and  Order  does  not 
contain  any  new  or  modified 
information  collection(s)  subject  to  the 
PRA  of  1995,  Public  Law  104-13. 

B.  Final  Regulatory  Flexibility  Analysis 

16.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Proposed  Rule  Making  and 
Order  (Further  Notice).  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  Further  Notice, 
including  comment  on  the  IRFA.. This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

1.  Need  for,  and  Objectives  of,  the  First 
Report  and  Order 

17.  The  Commission  recently  initiated 
a  review  of  our  rules  governing  the 
schools  and  libraries  universal  service 
support  mechanism.  Among  other 
things,  the  Commission  sought 
comment  on  whether  it  should  amend 
its  rules  regarding  the  treatment  of 
unused  funds  from  the  schools  and 
libraries  mechanism.  In  this  Order,  we 
revise  §  54.507(a)  of  the  Commission's 
rules  to  provide  that  unused  funds  from 


the  schools  and  libraries  support 
mechanism  may  be  applied  to  stabilize 
or  reduce  the  amount  of  contributions  to 
the  universal  service  fund  for  no  more 
than  the  next  three  quarters,  beginning 
with  the  third  quarter  2002.  Thereafter, 
imused  funds  from  the  schools  and 
libraries  mechanism  shall  be  carried 
forward  for  use  in  subsequent  funding 
years  of  the  schools  and  libraries 
program.  Our  actions  today  strike  an 
appropriate  balance  by  helping  to 
minimize  and  stabilize  the  contribution 
factor  for  the  immediate  future,  while 
maintaining  support  for  the  schools  and 
libraries  program. 

2.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

18.  There  were  no  comments  filed 
that  specifically  addressed  the  rules  and 
policies  presented  in  the  IRFA. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

19.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted  herein. 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  Same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 

20.  Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  The  term  "small 
governmental  jurisdiction"  is  defined  as 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  fifty  thousand."  As  of  1997, 
there  were  approximately  87,453 
government  jurisdictions  in  the  United 
States.  This  number  includes  39,044 
counties,  municipal  governments,  and 
townships,  of  which  27,546  have 
populations  of  fewer  than  50,000  and 
11,498  counties,  municipal 
governments,  and  townships  have 
populations  of  50,000  or  more.  Thus,  we 
estimate  that  the  number  of  small 
government  jurisdictions  must  be 


75,955  or  fewer.  Many  such  small 
government  jurisdictions  contain  and 
administer  programs  and  funds  for 
schools  and  libraries.  Small  entities 
potentially  affected  by  the  proposals 
herein  include  eligible  schools  and 
libraries  and  the  eligible  service 
providers  offering  them  discounted 
services,  including  telecommunications 
service  providers,  Internet  Service 
Providers  (ISPs)  and  vendors  of  internal 
connections. 

a.  Schools  and  Libraries 

21.  Under  the  schools  and  libraries 
universal  service  support  mechanism, 
which  provides  support  for  elementary 
and  secondary  schools  and  libraries,  an 
elementary  school  is  generally  "a  non- 
profit institutional  day  or  residential 
school  that  provides  elementary 
education,  as  determined  under  state 
law."  A  secondary  school  is  generally 
defined  as  "a  non-profit  institutional 
day  or  residential  school  that  provides 
secondary  education,  as  determined 
under  state  law,."  and  not  offering 
education  beyond  grade  12.  For-profit 
schools  and  libraries,  and  schools  and 
libraries  with  endowments  in  excess  of 
$50,000,000.  are  not  eligible  to  receive 
discounts  under  the  program,  nor  are 
libraries  whose  budgets  are  not 
completely  separate  from  any  schools. 
Certain  other  statutory  definitions  apply 
as  well.  The  SBA  has  defined  as  small 
entities  elementary  and  secondary 
schools  and  libraries  having  $6  million 
or  less  in  cumual  receipts.  In  funding 
year  2  (July  1, 1999  to  June  20.  2000) 
approximately  83,700  schools  and  9,000 
libraries  received  funding  under  the 
schools  and  libraries  universal  service 
mechanism.  Although  we  are  unable  to 
estimate  with  precision  the  number  of 
these  entities  that  would  qualify  as 
small  entities  under  SBA's  definition, 
we  estimate  that  fewer  than  83,700 
schools  and  9.000  libraries  would  be 
affected  annually  by  the  rules  adopted 
in  this  Order,  under  current  operation  of 
the  program. 

b.  Telecommunications  Service 
Providers 

22.  We  have  included  small 
incumbent  local  exchange  carriers  in 
this  present  RFA  analysis.  As  noted 
above,  a  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1.500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  local 
exchange  carriers  are  not  dominant  in 
their  field  of  operation  because  any  such 


dominance  is  not  "national"  in  scope. 
We  have  therefore  included  small 
incumbent  local  exchange  carriers  in 
this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

23.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  wired 
telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1 ,500 
employees.  According  to  our  most 
recent  data  report,  1,335  carriers 
classified  themselves  as  incumbent  local 
exchange  carriers.  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  local  exchange 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Of  the  1.335  incumbent 
carriers.  13  entities  are  price  cap  carriers 
that  are  not  subject  to  these  rules. 
Consequently,  we  estimate  that  fewer 
than  1,322  providers  of  local  exchange 
service  are  small  entities  or  small 
incumbent  local  exchange  carriers  that 
may  be  affected  by  the  decisions 
adopted  in  this  Order. 

24.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  wired 
telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1 ,500 
employees.  According  to  the  most 
recent  Trends  Report,  204  companies 
reported  that  they  were  engaged  in  the 
provision  of  interexchange  services.  As 
some  of  these  carriers  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  IXCs  that  would  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  204 
small  entity  IXCs  that  may  be  affected 
by  the  decisions  adopted  in  this  Order. 

25.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 


(CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
wired  telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1 ,500 
employees.  According  to  our  most 
recent  data,  there  are  349  CAPs.  We  do 
not  have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  CAPs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
less  than  349  small  entity  CAPs  that  that 
may  be  affected  by  the  decisions 
adopted  in  this  Order. 

26.  Cellular  and  Wireless  Telephony. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  for  wireless 
telephony.  The  closest  definition  is  the 
SBA  definition  for  cellular  and  other 
wireless  telecommunications  or  paging. 
Under  that  SBA  definition,  such  a 
business  is  small  if  it  has  1 ,500  or  fewer 
employees.  According  to  the 
Commission's  most  recent  Telephone 
Trends  Report  data,  1,495  companies 
reported  that  they  were  engaged  in  the 
provision  of  wireless  service.  Of  these 
1,495  companies,  989  reported  that  they 
have  1 ,500  or  fewer  employees  and  506 
reported  that,  alone  or  in  combination 
with  affiliates,  they  have  more  than 
1,500  employees.  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  wireless  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
989  or  fewer  small  wireless  service 
providers  that  may  be  affected  by  the 
decisions  adopted  in  this  Order. 

27.  Other  Wireless  Services.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  wireless 
services  other  than  wireless  telephony. 
The  closest  applicable  definition  under 
the  SBA  rules  is  again  that  of  cellular 
and  other  wireless  telecommunications, 
under  which  a  service  provider  is  a 
small  entity  if  it  employs  no  more  than 
1.500  employees.  According  to  the  most 
recent  Trends  Report,  477  providers 
classified  themselves  as  paging  services, 
wireless  data  carriers  or  other  mobile 
service  providers.  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1.500 
employees,  and  thus  are  unable  at  this 
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time  to  estimate  with  greater  precision 
the  number  of  wireless  service  providers 
that  would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  477  wireless  service 
providers  that  that  may  be  affected  by 
the  decisions  adopted  in  this  Order. 

c.  Internet  Service  Providers 

28.  Under  the  new  NAICS  codes,  SBA 
has  developed  a  small  business  size 
standard  for  "On-line  Information 
Services,"  NAICS  Code  514191. 
According  to  SBA  regulations,  a  small 
business  under  this  category  is  one 
having  annual  receipts  of  $21  million  or 
less.  According  to  SBA's  most  recent 
data,  there  are  a  total  of  2,829  firms  with 
annual  receipts  of  $9,999,999  or  less, 
and  an  additional  111  firms  with  annual 
receipts  of  $10,000,000  or  more.  Thus, 
the  number  of  On-line  Information 
Services  firms  that  are  small  under  the 
SBA's  $21  million  size  standard  is 
between  2,829  and  2,940.  Further,  some 
of  these  Internet  Service  Providers 
(ISPs)  might  not  be  independently 
owned  and  operated.  Consequently,  we 
estimate  that  there  are  fewer  than  2,940 
small  entity  ISPs  that  may  be  affected  by 
the  decisions  and  rules  of  the  present 
action. 

d.  Vendors  of  Internal  Coimections 

29.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  the  manufacturers  of 
internal  network  coimections.  The  most 
applicable  definitions  of  these  kinds  of 
small  entities  iare  the  definitions  under 
the  SBA  rules  applicable  to 
manufactiu«rs  of  "Radio  and  Television 
Broadcasting  and  Communications 
Equipment "  (RTB)  and  "Other 
Communications  Equipment." 
According  to  the  SBA's  regulations, 
manufacturers  of  RTB  or  other 
communications  equipment  must  have 
750  or  fewer  employees  in  order  to 
qualify  as  a  small  business.  The  most 
recent  available  Census  Biu-eau  data 
indicates  that  there  are  1,187  companies 
with  fewer  than  1 .000  employees  in  the 
United  States  that  manufacture  radio 
and  television  broadcasting  and 
communications  equipment,  and  271 
companies  with  less  than  1,000 
employees  that  manufactiue  other 
communications  equipment.  Some  of 
these  manufactiu^rs  might  not  be 
independently  owned  and  operated. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,458  small  entity  internal 
connections  manufacturers  that  may  be 
affected  by  the  decisions  in  this  Order. 


4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

30.  There  are  no  additional  reporting 
or  other  new  compliance  requirements 
relating  directly  to  the  decisions  in  this 
Order.  Additional  reporting  or 
compliance  requirements  relating  to  the 
implementation  of  the  carryover  of 
unused  funds  from  the  schools  and 
libraries  mechanism  will  be  addressed 
at  the  time  such  implementation 
procediu-es  are  adopted. 

5.  Steps  Taken  To  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

31.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  developing  its 
approach,  which  may  include  the 
following  four  alternatives  (among 
others:  "(1)  Establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resoiuces  available  to  small  entities;  (2) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
foi"  siich  small  entities;  (3)  the  use  of 
performance  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities." 

32.  In  each  funding  year  of  the 
schools  and  libraries  mechanism,  a 
portion  of  the  $2.25  billion  available 
under  the  program  cap  has  gone  unused, 
largely  because  some  applicants  do  not 
fully  use  the  funds  committed  to  them 
in  the  same  funding  year.  In  this  Order, 
we  revise  section  54.507(a)  of  the 
Conunission's  rules  to  provide  that 
imused  funds  fi°om  the  schools  and 
libraries  support  mechanism  may  be 
applied  to  stabilize  or  reduce  the 
amount  of  such  contributions  by  carriers 
to  the  universal  service  fund  for  no 
more  than  the  next  three  quarters, 
begiiming  with  third  quarter  2002.  We 
believe  that  applying  unused  funds  from 
the  schools  and  libraries  mechanism  to 
stabilize  or  reduce  contributions  has  the 
same  impact  on  both  small  and  large 
entities.  In  addition,  we  believe  that  the 
action  that  we  take  today  will  be 
beneficial  for  both  large  and  small 
entities  that  contribute  to  the  universal 
service  fund  by  stabilizing  or  reducing 
contribution  requirements.  Furthermore, 
we  believe  that  the  carryover  of  unused 
funds  from  the  schools  and  libraries 
mechanism  will  be  beneficial  to  both 
small  and  large  entities  by  providing 
additional  funds  that  may  be  committed 
to  schools  and  libraries  pursuant  to  the 
schools  and  libraries  support 


mechanism.  There  are  no  reporting  or 
other  compliance  requirements  resulting 
from  our  action,  and  no  possible 
exemptions  that  might  assist  small 
entities. 

33.  Report  to  Congress:  The 
Conunission  will  send  a  copy  of  the 
First  Report  and  Order,  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  First  Report  and  Order, 
including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Busihess  Administration.  A  copy  of  the 
First  Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

V.  Ordering  Clauses 

34.  Pursuant  to  the  authority 
contained  in  sections  1-4,  254,  and 
303(r)  of  the  Commimications  Act  of 
1934,  as  amended,  47  U.S.C.  151-154, 
254,  303(r),  this  First  Report  and  Order 
in  CC  Docket  No.  02-6  is  adopted. 

35.  Pursuant  to  section  553(d)  of 
Administrative  Procedure  Act,  5  U.S.C. 
553(d),  that  this  order  is  effective  June 
20,  2002. 

36.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subiects  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Rule  Change 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conununications 
Commission  amends  47  CFR  part  54  as 
follows: 

PART  54— UNIVERSAL  SERVICE 

Subpart  F — Universal  Service  Support 
for  Schools  and  Libraries 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,  4{i),  201,  205,  214 
and  234  unless  otherwise  noted. 

2.  Section  54.507  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§54.507    Cap. 

(a)  Amount  of  the  annual  cap.  The 
annual  funding  cap  on  federal  universal 
service  support  for  schools  and  libraries 
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shall  be  $2.25  billion  per  funding  year. 
All  funding  authority  for  a  given 
funding  year  that  is  unused  in  that 
funding  year  shall  be  carried  forward 
into  subsequent  funding  years  for  use  in 
accordance  with  demand.  All  funds 
collected  that  are  unused  shall  be 
applied  to  stabilize  universal  service 


contributions  in  accordance  with  the 
public  interest  and  consistent  with 
§  54.709(b)  for  no  more  than  three 
quarters,  beginning  with  third  quarter 
2002.  Beginning  no  later  than  second 
quarter  2003,  all  funds  collected  that  are 
unused  shall  be  carried  forward  into 
subsequent  funding  years  for  use  in  the 


schools  and  libraries  support 
mechanism  in  accordance  with  the 
public  interest  and  notwithstanding  the 
annual  cap. 

***** 

[FR  Doc.  02-15498  Filed  6-19-^2:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  330 
[Docket  No.  02-011-1] 

Redelivery  of  Cargo  for  Inspection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  pertaining  to  the 
inspection  of  cargo  entering  the  United 
States  to  provide  that  inspectors  from 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  may  require  that  cargo 
be  returned  to  the  port  of  first  arrival  or, 
if  convenient,  another  location  as 
specified  by  APHIS  for  inspection  when 
necessary.  All  cargo  is  subject  to 
inspection  at  the  port  of  first  arrival  by 
an  APHIS  inspector  and  is  not  supposed 
to  be  removed  from  that  pqrt  before  the 
inspector  releases  it;  however,  for  a 
variety  of  reasons,  cargo  is  sometimes 
moved  from  the  port  of  first  arrival  prior 
to  inspection  by  APHIS.  In  these 
situations.  APHIS  inspectors  must 
request  that  the  U.S.  Customs  Service 
act  on  their  behalf  and  order  the  cargo 
returned  to  the  port  for  inspection. 
Amending  the  regulations  would  allow 
APHIS  inspectors  to  deal  directly  with 
owners,  shippers,  brokers,  and  their 
agents  and  would  increase  the  efficiency 
of  both  APHIS  and  the  Customs  Service 
by  simplifying  the  current  system. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  August  19, 
2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-011-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 


refers  to  Docket  No.  02-011-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-011-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  FriHay,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis,  usda  .gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pamela  Byrne,  Senior  Staff  Officer,  Port 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  147,  Riverdale,  MD  20737- 
1231;  (301)  734-5242. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  the  regulations  in  7 
CFR  part  330  (referred  to  below  as  the 
regulations)  is  to  prevent  the 
dissemination  of  plant  pests  into  the 
United  States,  or  interstate,  by 
regulating  the  movement  of  plant  pests 
into  or  through  the  United  States,  or 
interstate,  and  the  movement  of  means 
of  conveyance;  earth,  stone,  and  quarry 
products;  garbage;  and  certain  other 
products  and  articles  into  or  through  the 
United  States. 

The  regulations  in  §  330.105(a)  deal 
with  the  inspection  of  cargo  (means  of 
conveyance,  articles,  and  products) 
arriving  from  outside  the  United  States 
at  ports  of  first  arrival  in  the  United 
States.  Currently,  §  330.105(a)  provides 
that  such  cargo  is  subject  to  inspection 
by  an  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  inspector  at 
the  port  of  first  arrival  in  the  United 
States  and  that  the  cargo  must  not  be 
released  by  U.S.  Customs  Service 
officers  for  entry  or  onward  movement 
until  released  by  the  APHIS  inspector. 
For  a  variety  of  reasons,  however,  cargo 


is  sometimes  moved  ^from  the  port  of 
first  arrival  before  inspection  by  the 
APHIS  inspector.  In  these  situations,  the 
APHIS  inspector  must  request  that  the 
U.S.  Customs  Service  act  on  his  or  her 
behalf  and  order  that  the  cargo  be 
returned  to  the  port  for  inspection. 

We  are  proposing  to  amend  the 
regulations  in  §  330.105(a)  to  provide 
that  an  APHIS  inspector  could  require 
the  return  of  cargo  to  the  port  of  first 
arrival  or  if  convenient,  another  location 
as  specified  by  APHIS  for  inspection  if 
the  cargo  has  been  moved  prior  to 
inspection  by  APHIS.  Amending  the 
regulations  in  this  way  would  simplify 
the  system  by  allowing  APHIS 
inspectors  to  deal  directly  with  owners, 
shippers,  brokers,  and  their  agents,  thus 
increasing  the  efficiency  of  both  APHIS 
and  the  U.S.  Customs  Service. 

Miscellaneous  Changes 

The  definition  for  Customs  in 
§  330.100  contains  an  outdated 
reference  to  the  Bureau  of  Customs, 
which  is  now  the  U.S.  Customs  Service. 
We  propose  to  correct  this  reference  in 
this  document.  Also,  another  outdated 
term,  "Collector  of  Customs,"  appears  in 
§§  330.104  and  330.105(a).  We  are  also 
proposing  to  remove  that  term  each  time 
it  appears. 

Section  330.104  also  contains 
references  to  specific  sections  of  the 
Customs  Service's  regulations  in  title  19 
that  have  been  redesignated  since 
§  330.104  was  established.  We  propose 
to  amend  §  330.104  to  reflect  these 
changes. 

Finally,  we  are  proposing  to  amend 
the  definition  of  inspector  for 
consistency  with  the  definition  of  that 
term  in  other  parts  of  our  regulations  in 
title  7. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  changes  to  the  regulations 
contained  in  this  proposed  rule  are 
administrative  in  nature  and  are  not 
expected  to  have  an  economic  effect  on 
any  entities,  large  or  small.  These 
changes  would  simply  allow  APHIS 
inspectors  to  deal  directly  with  owners, 
shippers,  brokers,  and  their  agents  to 
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order  the  return  of  cargo  that  has  been 
moved  from  the  port  of  first  arrival 
without  APHIS  inspection.  Currently,  in 
such  situations,  APHIS  inspectors  must 
request  that  the  U.S.  Customs  Service 
act  on  their  behalf  and  order  the  cargo 
to  be  returned  to  the  port  for  inspection. 
This  proposed  rule  would  increase  the 
efficiency  of  both  APHIS  and  the 
Customs  Service  by  simplifying  the 
current  system. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

1 1  This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  330 

Customs  duties  and  inspection. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  330  as  follows: 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS;  GENERAL;  PLANT 
PESTS;  SOIL,  STONE,  AND  QUARRY 
PRODUCTS;  GARBAGE 

)  1 1.  The  authority  citation  for  part  330 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450.  2260.  7711.  7712. 
7714.  7718,  7731.  7734,  7751.  and  7754:  19 
U.S.C.  1306;  21  U.S.C.  111.  114a.  136.  and 
136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.3. 

§330.100    [Amended] 

2.  Section  330.100  would  be  amended 
as  follows: 

a.  In  the  definition  of  Customs,  by 
removing  the  words  "Bureau  of 
Customs"  and  adding  the  words  "U.S. 
Customs  Service"  in  their  place. 

b.  In  the  definition  of  Inspector,  by 
adding  the  words  "Animal  and  Plant 
Health  Inspection  Service,"  before  the 


word  "U.S."  and  by  adding  a  comma 
after  the  word  "Agriculture". 

3.  In  §  330.104,  the  second  and  third 
sentences  would  be  revised  to  read  as 
follows: 

§  330.1 04    PorU  of  entry. 

*   *   *  Such  ports  shall  be  selected  by 
the  Deputy  Administrator  from  ports 
named  in  19  CFR  101.3  as  "ports  of 
entry"  for  the  purpose  of  enforcing  the 
customs  laws  or  named  in  19  CFR 
122.13  as  "international  airports,"  or 
airports  at  which  permission  to  land 
aircraft  has  been  granted  by  the 
Commissioner  of  Customs  in  accordance 
with  19  CFR  122.14.  Except  as 
otherwise  provided  by  administrative 
instructions,  or  by  permits  issued  in 
accordance  with  this  part,  the  ports  of 
entry  shall  be  those  named  in  19  CFR 
101.3  and  122.13.  *   *   * 

4.  In  §  330.105,  paragraph  (a)  would 
be  amended  by  adding  a  new  sentence 
after  the  second  sentence  following  the 
paragraph  heading  to  read  as  follows 
and,  in  the  last  sentence,  by  removing 
the  words  "the  Collector  of". 

§330.105    Inspection. 

(a)  Inspection  of  foreign  arrivals. 
*   *   *  If  any  means  of  conveyance, 
product,  or  article  subject  to  inspection 
under  this  section  is  released  before  the 
inspector  has  had  the  opportunity  to 
inspect  it,  the  inspector  may  require  the 
owner,  shipper,  broker  or  his  or  her 
agent  to  return  the  means  of 
conveyance,  product,  or  article  to  the 
port  of  first  arrival  or,  if  mutually 
convenient,  another  location  as 
specified  by  APHIS  for  inspection. 


Done  in  Washington,  DC,  this  14th  day  of 
lune  2002. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  02-15585  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1951 
PIN  056O-AG56 

Prompt  Disaster  Set-Aside 
Consideration  and  Primary  Loan 
Servicing  Facilitation 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  Farm  Service  Agency  (FSA)  is 
proposing  to  amend  its  regulations  for 
the  Disaster  Set-Aside  (DSA)  program  to 
provide  the  disaster  set-aside  more 
quickly  to  those  who  can  benefit  most 
from  the  program.  The  proposed 
changes  also  will  reduce  the 
Government's  risk  associated  with  the 
delay  in  debt  collection  by  adding 
security  requirements. 
DATES:  Comments  on  the  proposed  rule 
and  the  information  collection 
requirements  of  this  rule  must  be 
submitted  by  August  19,  2002,  to  be 
assured  of  consideration. 
ADDRESSES:  Submit  written  comments 
to  Director,  Farm  Loan  Programs,  Loan 
Servicing  and  Property  Management 
Division,  United  States  Department  of 
Agriculture,  Farm  Service  Agency,  1250 
Maryland  Ave,,  SW.,  Washington,  DC 
20024-0523.  Comments  will  be 
available  for  public  inspection 
weekdays  from  8  a,m,  to  4:15  p.m., 
Eastern  Standard  Time,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Cumpton.  Farm  Loan  Programs, 
Loan  Servicing  and  Property 
Management  Division,  United  States 
Department  of  Agriculture,  Farm 
Service  Agency,  STOP  0523,  1400 
Independence  Avenue,  S.W. 
Washington,  DC  20250-0523,  telephone 
(202)  690-4014:  electronic  mail: 
mike_cumpton@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12868 

This  rule  has  been  determined  to  be 
not  significant  emd  has  not  i>een 
reviewed  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602),  the 
undersigned  has  determined  and 
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certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  new 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Therefore,  a 
regulatory  flexibility  analysis  was  not 
performed. 

Environmental  Evaluation 

It  is  the  determination  of  FSA  that 
this  action  is  not  a  major  Federal  action 
significantly  affecting  the  environment. 
Therefore,  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  7  CFR  part  1940,  subpart  G. 
an  Environmental  Impact  Statement  is 
not  required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  In  accordance  with 
this  Executive  order:  (1)  All  State  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  will  be 
preempted;  (2)  except  as  specifically 
stated  in  this  rule,  no  retroactive  effect 
will  be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  seeking  judicial 
review. 

Executive  Order  12372 

Executive  Order  12372  requires 
intergovernmental  consultation  with 
State  and  local  officials  to  coordinate 
Federal  assistance  and  development 
projects.  In  accordance  with  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  June  24, 1983  (48  FR  29115), 
the  programs  within  this  rule  are 
excluded  from  the  scope  of  this 
Executive  Order. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates,  as  defined  under  title  II  of  the 
UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments. 
Therefore,  consultation  with  the  States 
is  not  required. 


Paperwork  Reduction  Act 

In  accordance  with  section  3507{j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35),  the  information 
collection  and  recordkeeping 
requirements  included  in  the  proposed 
rule  have  been  submitted  for  approval  to 
OMB. 

Title:  7  CFR  part  1 95 1-T— Disaster 
Set-Aside  Program. 

OMB  Control  Number:  0560-0164. 

Expiration  Date:  January  31,  2003. 

Abstract:  The  DSA  program  is 
designed  to  assist  borrowers  in  financial 
distress  who  operated  a  farm  or  ranch  in 
a  political  subdivision,  typically  a 
county,  that  was  declared  or  designated 
a  disaster  area.  DSA  allows  eligible 
borrowers  who  are  unable  to  make 
payments  to  quickly  eliminate  their 
immediate  financial  stress.  Under  this 
program,  FSA  Farm  Loan  Program  (FLP) 
borrowers  can  receive  immediate 
financial  relief  by  moving  one  annual 
installment  for  each  loan  to  the  end  of 
the  loan  term.  The  installment  set-aside 
will  be  the  one  due  immediately  after 
the  disaster.  FSA  will  collect 
information  on  the  borrower's  asset 
values,  expenses  and  income. 

Type  of  Request:  Revision  and 
Extension  of  a  Currently  Approved 
Information. 

Collection  Estimate  of  Burden:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  2.26 
hours  per  DSA  request. 

Respondents:  Farms,  businesses  and 
individuals. 

Estimated  Total  Burden  Hours:  4,938. 

Comments  are  solicited  on  the 
proposed  information  collection  and 
recordkeeping  to  assist  FSA  to:  (a) 
Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  evaluate  the  accuracy  of  FSA's 
estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
regarding  this  information  collection 
should  be  sent  to  David  Spillman, 
Branch  Chief,  Direct  Loan  Servicing, 
Farm  Loan  Programs,  Farm  Service 
Agency,  United  States  Department  of 
Agriculture,  STOP  0523,  1400 
Independence  Avenue,  SW, 


Washington.  DC  20250-0523. 
Comments  regarding  paperwork  burden 
will  be  summarized  and  included  in  the 
request  for  OMB  approval  of  the 
information  collection.  All  comments 
will  also  become  a  matter  of  public 
record. 

Federal  Assistance  Programs 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 

Discussion  of  the  Proposed  Rule 

The  DSA  program  was  first  made 
available  to  the  Agency's  FLP  borrowers 
beginning  October  21,  1994,  because  of 
the  heavy  flooding  in  the  Midwest  and 
extreme  drought  in  the  South.  Since  that 
time,  approximately  27,500  borrowers 
have  received  DSA  assistance.  The 
overall  popularity  of  the  program  can  be 
attributed  to  the  relatively  small  amount 
of  paperwork  required  in  applying  for 
and  processing  DSA  requests. 

A  random  review  of  tne  case  files  of 
borrowers  who  have  received  a  DSA 
indicates  that  this  program  is  sometimes 
being  utilized  to  set-aside  payments 
which  are  scheduled  one  to  two  years 
from  the  time  of  the  actual  disaster.  This 
rule  limits  the  amount  set-aside  to  the 
amount  that  the  borrower  is  unable  to 
pay  the  Agency  from  the  production  and 
marketing  period  in  which  the  disaster 
occurred.  Payments  to  other  creditors 
are  not  considered.  This  will  ensure  that 
the  amount  of  debt  that  is  set-aside  is 
minimized,  and  the  resulting  balloon 
payment  and  interest  accrusd  are 
minimized.  In  addition,  cases  have  been 
noted  in  which  income  that  could  have 
been  used  to  pay  the  FSA  debts  was 
instead  released  for  the  purchase  of 
capital  items.  DSA  has  also  been  used 
on  accounts  which  would  seem  to  have 
required  primary  loan  servicing.  Most  of 
these  delinquent  accounts  are  more 
properly  served  by  rescheduling  and 
reamortizing  the  existing  debt.  This 
allows  all  future  payments  to  be 
adjusted  to  an  amount  the  operation  can 
be  expected  to  pay,  instead  of  simply 
deferring  a  delinquent  payment  and 
leaving  all  remaining  payments  due  as 
scheduled. 

The  proposed  rule  also  removes 
references  to  second  set-asides  and  set- 
asides  due  to  low  commodity  prices 
since  there  is  no  longer  authority  for 
DSA  to  be  utilized  in  this  manner.  This 
change  will  clarify  the  actions  the 
Agency  may  take  during  designated 
disasters. 

Since  this  program  is  not  required  by 
statute,  the  Agency  must  ensure  that  it 
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does  not  hinder  the  statutory  primary 
loan  servicing  requirements  which  are 
codified  in  7  CFR  part  1951,  subpart  S. 
To  ensure  the  future  viability  of  fanning 
operations,  save  borrower  equity  and 
reduce  Government  losses,  FSA 
proposes  to  amend  eligibility 
requirements  for  DSA  to  require  that: 

(1)  DSA  applications  must  be  made 
prior  to  the  borrower  becoming 
delinquent  on  the  loans; 

(2)  DSA  is  not  authorized  if  the 
borrower  has  submitted  an  application 
for  primary  loan  servicing;  and 

(3)  Only  primary  loan  servicing,  will 
be  considered  after  a  borrower  becomes 
90  days  past  due. 

These  changes  will  ensure  that  a 
borrower  with  serious  financial 
difficulties  (already  delinquent  on  loans 
to  the  Government)  will  receive  notice 
of  the  full  benefits  of  loan  restructxu-e  as 
required  by  section  331D  of  the 
Consolidated  Farm  and  Riu-al 
Development  Act  (7  U.S.C.  198ld). 
Timeframes  for  both  the  borrower  and 
the  Agency  have  been  shortened  to 
ensure  that  adequate  time  exists  for 
application  submission,  processing  and 
completion  within  these  time  frames. 

The  proposed  rule  enhances 
consistency  with  primary  loan  servicing 
requirements  at  7  CFR  1951.906  and  7 
CFR  1951.909(c)  by  ensuring  that 
borrowers  obtaining  a  disaster  set-aside 
have  acted  in  good  faith  in  complying 
with  agreements  made  with  the 
Government  and  are  unable  to  pay  the 
debt  for  reasons  which  are  beyond  their 
control. 

The  proposed  rule  also  eliminates  the 
set-aside  of  cost  recoverable  items. 
These  costs,  such  as  property  taxes,  are 
the  borrower's  responsibility  but  have 
been  paid  by  the  Government.  Non- 
payment of  such  costs  is  a  violation  of 
the  terms  of  the  Promissory  Note  and 
places  the  accoimt  in  noiunonetary 
default,  requiring  the  account  to  be 
serviced  in  accordance  with  7  CFR 
1951.907(d).  This  provision  requires  the 
sending  of  primary  loan  servicing 
notices.  If  the  borrower  applies  for  such 
servicing,  however,  the  borrower  will  be 
ineligible  for  disaster  set-aside.  The 
borrower  is  expected  to  cure  any  non- 
monetary default  to  be  eligible  for 
disaster  set-aside. 

Additional  security  requirements  to 
ensure  the  availability  of  collateral 
throughout  the  term  of  the  loan  are  also 
proposed  if  the  borrower  is  not  cxirrent 
at  the  time  of  the  set-aside.  This  is 
consistent  with  the  requirements  of  7 
CFR  1951.910(b)  and,  since  payments 
can  be  set  aside  for  the  full  term  of  the 
loan  (which  could  be  up  to  40  years  on 
a  real  estate  loan  or  15  years  on  a  chattel 
loan),  it  is  essential  that  the  Government 


take  all  measures  possible  to  ensure  the 
continued  availability  of  security  during 
the  entire  term  of  the  loan. 

Currently,  7  CFR  1951.954(a)  requires 
that  a  cash  flow  projection  be  developed 
for  the  coming  year  which  shows  that 
all  debts  and  expenses  can  be  paid.  This 
proposed  rule  specifies  documentation 
needed  for  development  of  a  cash  flow 
(five  years  of  financial  and  production 
history)  as  part  of  a  complete 
application  under  §  1951.953  to  insure 
that  the  §  1951.954  requirement  is  met. 

List  of  Subjects  in  7  CFR  Part  1951 

Accounting,  Credit,  Disaster 
assistance.  Loan  programs-agricultvue, 
Loan  programs-housing  and  community 
development.  Low  and  moderate 
income  housing. 

Accordingly,  7  CFR  part  1951  is 
proposed  to  be  amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932 
Note;  7  U.S.C.  1989:  31  U.S.C.  3716;  42 
U.S.C.  1480. 

Subpart  T— Disaster  Set-Aside 
Program 

2.  Amend  §  1951.951  by  revising  the 
second  sentence  to  read  as  follows: 

§1951.951     Purpose. 

*   *   *  The  DSA  program  is  available 
to  Farm  Loan  Program  (FLP)  borrowers, 
as  defined  in  subpart  S  of  this  part,  who 
suffered  losses  as  a  result  of  a  natural 
disaster.  *  *  * 

3.  Revise  §  1951.952  to  read  as 
follows: 

§1951.952    General. 

DSA  is  a  program  whereby  borrowers 
who  are  ciurent  on  all  FLP  loans,  but 
unable  to  make  the  next  installment 
coming  due,  may  be  permitted  to  move 
the  scheduled  annual  installment  for 
each  eligible  FLP  loan  to  the  end  of  the 
loan  term.  The  intent  of  this  program  is 
to  relieve  some  of  the  borrower's 
immediate  financial  stress  caused  by  a 
natural  disaster.  DSA  will  not  be  used 
to  circumvent  the  servicing  available 
under  subpart  S  of  this  part. 

4.  Revise  §  1951.953  to  read  as 
follows: 

§  1 951 .953    Notification  and  request  for 
DSA. 

(a)  (Reserved! 

(b)  Deadline  to  apply.  All  FLP 
borrowers  liable  for  the  debt  must 
request  DSA  within  8  months  from  the 
date  the  natural  disaster  was  designated 


in  accordance  with  7  CFR  part  1945, 
subpart  A. 

(c)  Information  needed  for  a  complete 
application. 

(1 )  A  written  request  for  DSA  signed 
by  all  parties  liable  for  the  debt; 

(2)  Actual  production,  income,  and 
expense  records  for  the  past  five  years,    . 
including  the  production  and  marketing 
period  in  which  the  natural  disaster 
occurred;  and 

(3)  Other  information  requested  by  the 
servicing  official  when  needed  to  make 
an  eligibility  determination. 

5.  Revise  §  1951.954  to  read  as 
follows: 

§  1 951 .954    Eligibility  and  loan  limitation 
requirements. 

(a)  Eligibility  requirements.  The 
following  requirements  must  be  met  to 
be  eligible  for  DSA: 

(1)  The  borrower  must  have: 

(i)  Operated  a  farm  or  ranch  in  a 
county  designated  a  natural  disaster  or 
a  contiguous  county  as  provided  in  7 
CFR  part  1945,  subpart  A,  and; 

(ii)  Been  a  borrower  and  operated  the 
farm  or  ranch  at  the  time  of  die  disaster 
period. 

(2)  A  borrower  cannot  have  more  than 
one  installment  set  aside  on  each  loan. 
If  all  previously  approved  set-asides  are 
paid  in  full,  or  cancelled  through 
restnictiu-ing  under  subpart  S  of  this 
part,  the  set-aside  will  no  longer  exist 
and  the  loan  may  again  be  considered 
for  DSA. 

(3)  The  borrower  must  have  acted  in 
good  faith  as  defined  in  §  1951.906  of 
subpart  S  of  this  part  and  the  borrower's 
inability  to  make  the  upcoming 
scheduled  FSA  payments  must  be  for 
reasons  which  are  not  within  the 
borrower's  control. 

(4)  All  non-monetary  defaults  must 
have  been  resolved.  This  means  that 
even  though  the  borrower  has  acted  in 
good  faith,  the  borrower  may  still  be  in 
default  for  reasons,  such  as,  but  not 
limited  to:  no  longer  farming;  prior 
lienholder  foreclosure;  bankruptcy  or 
under  court  jurisdiction;  not  properly 
maintaining  chattel  and  real  estate 
security;  not  properly  accounting  for  the 
sale  of  security;  or  not  carrying  out  any 
other  agreement  made  with  the  Agency. 

(5)  The  borrower  must  be  current  on 
all  FLP  loans  at  the  time  the  application 
for  DSA  is  complete.  Borrowers  paying 
under  a  debt  settlement  adjustment 
agreement  in  accordance  with  subpart  B 
of  part  1956  are  not  eligible. 

(6)  The  borrower  must  not  become  90 
days  past  due  before  Exhibit  A  of  FmHA 
Instruction  1951-T  (available  in  any 
FSA  office)  is  executed. 

(7)  As  a  direct  result  of  the  designated 
natural  disaster,  the  borrower  does  not 
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have  sufficient  income  available  to  pay 
all  family  living  and  operating  expenses, 
other  creditors,  and  FSA.  This 
determination  will  be  based  on  the 
borrower's  actual  production,  income 
and  expense  records  for  the  disaster  or 
affected  year  and  any  other  records 
required  by  the  servicing  official. 
Compensation  received  for  losses  shall 
be  considered  as  well  as  increased 
expenses  incurred  because  of  the 
disaster. 

(8)  For  the  next  business  accounting 
year,  the  borrower  must  develop  a 
positive  cash  flow  projection  showing 
that  the  borrower  will  at  least  be  able  to 
pay  all  operating  expenses  and  taxes 
due  diuing  the  year,  essential  family 
living  expenses  and  meet  scheduled 
payments  on  all  debts,  including  FLP 
debts.  The  cash  flow  projection  must  be 
prepared  in  accordance  with  7  CFR 

§  1924.56.  The  borrower  will  provide 
any  documentation  required  to  support 
the  cash  flow  projection. 

(9)  After  the  scheduled  installments 
are  set-aside,  all  FLP  and  NP  farm  type 
loans  must  be  ciurent. 

(10)  The  borrower's  FLP  loan  has  not 
been  accelerated. 

(11)  The  borrower  does  not  have  a 
loan  servicing  application  pending 
under  subpart  S  of  this  part. 

(12)  The  borrower's  FLP  loans  have 
not  been  restructured  luider  subpart  S  of 
this  part  since  the  natiu'al  disaster 
occurred. 

(b)  Loan  limitation  requirements.  (1) 
The  loan  must  have  been  outstanding  at 
the  time  of  the  natural  disaster. 

(2)  The  term  remaining  on  the  loan 
receiving  DS A  equals  or  exceeds  2  years 
from  the  due  date  of  the  installment 
being  set-aside. 

(3)  The  installment  that  may  be  set- 
aside  is  limited  to  the  first  scheduled 
annual  installment  due  immediately 
after  the  disaster  occurred. 

(4)  The  amount  of  set-aside  shall  be 
limited  to  the  amount  the  borrower  was 
unable  to  pay  FSA  from  the  production 
and  marketing  period  in  which  the 
disaster  occurred.  Borrowers  are 
required  to  pay  any  portion  of  an 
installment  that  they  are  able  to  pay. 

(5)  The  amoimt  set-aside  will  be  the 
unpaid  balance  remaining  on  the 
installment  at  the  time  the  borrower 
signs  Exhibit  A  of  FmHA  Instruction 
1951-T  (available  in  any  FSA  office.) 
This  amount  will  include  the  unpaid 
interest  and  any  principal  that  would  be 
credited  to  the  account  as  if  the 
installment  were  paid  on  the  due  date 
taking  into  consideration  any  payments 
applied  to  principal  and  interest  since 
the  due  date.  Recoverable  cost  items 
may  not  be  set  aside  and  the  account 
must  be  serviced  in  accordance  with 


§  1951.907(d).  The  amount  set  aside  will 
accrue  interest  from  the  time  of  the  set- 
aside  and  will  be  due  with  the  final 
installment. 
6.  Amend  §  1951.957  as  follows: 

a.  Revise  paragraphs  (a),  (b)(4),  and 
(b)(7);  and 

b.  Remove  paragraph  (c). 

§  1951 .957    Eligibility  determination  and 
processing. 

(a)  Eligibility  determination.  (1)  Upon 
receipt  of  a  complete  DSA  application, 
the  Agency  official  will  determine  if  the 
borrower  meets  the  requirements  set 
forth  in  §  1951.954.  Approval  shall  be 
contingent  upon  the  borrower's 
continuing  eligibility  through  the 
signing  of  Exhibit  A  of  FmHA 
Instruction  1951-T  (available  in  any . 
FSA  office). 

(2)  The  borrower  has  up  to  30  days  to 
sign  Exhibit  A  of  FmHA  Instruction 
1951-T  (available  in  any  FSA  office)  for 
each  loan  installment  set-aside 
approved.  The  Agency  may  provide  for 
a  longer  period  of  time  not  to  exceed  30 
additional  days  under  extenuating 
circumstances,  such  as  where  the 
Agency's  approval  is  contingent  upon 
the  borrower  paying  a  portion  of  the 
FLP  payments  from  proceeds  that  may 
not  be  available  until  after  the  initial  30 
day  period. 

(b)  *  *   * 

(4)  If  the  borrower  is  not  ciurent  on 
all  FLP  loans  when  Exhibit  A  of  FmHA 
Instruction  1951-T  (available  in  any 
FSA  office)  is  executed,  the  borrower, 
and  all  obligors  in  the  case  of  an  entity, 
must  execute  and  provide  to  the  Agency 
a  best  lien  obtainable  on  all  of  their 
assets  except: 

(i)  When  taking  a  lien  on  such 
property  will  prevent  the  borrower  from 
obtaining  credit  from  other  sources; 

(ii)  When  the  property  could  have 
significant  environmental  problems  or 
costs; 

(iii)  When  the  Agency  cannot  obtain 
a  valid  lien; 

(iv)  When  the  property  is  the  ' 
borrower's  personal  residence  and 
appurtenances  and: 

(A)  They  are  located  on  a  separate 
parcel,  and 

(B)  The  real  estate  that  serves  as 
collateral  for  the  Agency  loap  plus  crops 
and  chattels  are  valued  at  greater  than 
or  equal  to  150  percent  of  the  unpaid 
balance  due  on  the  loan; 

(v)  When  the  property  is  subsistence 
livestock,  cash,  specied  collateral 
accounts  the  borrower  uses  for  the 
farming  operation,  retirement  accounts, 
personal  vehicles  necessary  for  family 
living,  household  goods,  or  small 


equipment  such  as  hand  tools  and  lawn 
mowers;  or 

***** 

(7)  Payments  applied  to  the  amount 
set-aside  will  be  applied  first  to  interest 
and  then  to  principal. 

§1951.1000    [Removed  and  Reserved] 

7.  Remove  and  reserve  §  1951.1000. 

Signed  in  Washington,  DC.  on  May  31, 
2002. 

).B.  Penn, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

[FR  Doc.  02-15506  Filed  6-19-02;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 
12  CFR  Part  951 

[No.  2002-26] 
RIN306»-AB15 

Affordable  Housing  Program 
Amendments 

AGENCY:  Federal  Housing  Finance 
Board. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  regulation  governing  the 
operation  of  the  Affordable  Housing 
Program  (AHP)  to  authorize  a  Federal 
Home  Loan  Bank  (Bank)  to  set  aside 
annually  an  additional  amount,  up  to 
the  greater  of  $1.5  million  or  10  percent 
of  the  Bank's  annual  required  AHP 
contribution,  to  assist  low-or  moderate- 
income,  first-time  homebuyers  under 
the  Bank's  homeownership  set-aside 
program.  This  increased  discretionary 
funding  authority  would  supplement 
the  Banks'  current  discretionary 
authority  to  fund  homeownership  set- 
aside  programs  subject  to  the  $3.0 
million  or  25  percent  allocation  cap. 
Under  the  Banks'  AHP  contribution 
requirement  for  2002,  this  increased 
funding  authority  would  enable  the 
twelve  Banks  to  provide  an  additional 
$24.0  million  to  assist  2,400  to  4,800 
additional  low-or  moderate-income, 
first-time  homebuyers.  This  additional 
set-aside  funding  authority  would 
complement  national  housing  policy 
initiatives  to  broaden  first-time 
homeownership,  especially  among 
minority  and  immi^ant  households  and 
households  living  in  rural  areas  and  on 
Native  American  tribal  lands. 
DATES:  The  Finance  Board  will  accept 
written  comments  on  the  proposed  rule 
that  are  received  on  or  before  August  19, 
2002. 
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ADDRESSES:  Send  written  comments  to: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
at  the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington.  DC 
20006.  Comments  will  be  available  for 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  McLean,  Deputy  Director, 
(202)  408-2537,  Melissa  L.  Allen, 
Program  Analyst,  (202)  408-2524, 
Program  Assistance  Division;  Sylvia  C. 
Martinez,  Policy  Development  and 
Analysis  Division,  (202)  408-2825; 
Sharon  B.  Like,  Office  of  General 
Counsel,  (202)  408-2930,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  each 
Bank  to  establish  a  program  to  subsidize 
the  interest  rate  on  advances  to 
members  of  the  Bank  System  engaged  in 
lending  for  long-term,  low-  and 
moderate-income,  owner-occupied  and 
affordable  rental  housing  at  subsidized 
interest  rates.  See  12  U.S.C.  1430(j)(l). 
The  Finance  Board  is  required  to 
promulgate  regulations  governing  the 
AHP.  See  id.  The  Finance  Board's 
existing  regulation  governing  the 
operation  of  the  AHP  is  codified  at  12 
CFR  part  951. 

n.  Goal  To  Broaden  Homeownership 

It  is  widely  recognized  that 
homeownership  contributes  to 
community  stability  and  upward 
mobility  of  homeowners.  A  key  goal  of 
national  housing  policy  is  to  broaden 
homeownership,  especially  among 
minority  and  immigrant  households  and 
households  living  in  rural  areas  and  on 
Native  American  tribal  lands.  Based  on 
2000  Census  data,  the  homeownership 
rate  is  approximately  66.3  percent 
nationwide.^  The  homeownership  rate 
for  all  minority  groups  is  48.6  percent, 
compared  to  72.4  percent  for  non- 
minorities.  The  homeownership  rate  for 
immigrant  households  is  47  percent. 
According  to  data  of  the  Department  of 
Housing  and  Urban  Development 
(HUD),  in  fiscal  year  2001,  45.1  percent 
of  Federal  Housing  Administration 
(FHA)  loans  to  first-time  homebuyers 
with  incomes  at  or  below  80  percent  of 
area  median  income  were  to  members  of 
minority  groups. 

To  achieve  this  goal  of  broadening 
homeownership,  a  number  of  initiatives 


'  According  to  the  United  States  Department  of 
Commerce,  U.S.  Census  Bureau  Housing  Vacancies 
and  Homeownership  Survey,  the  fourth  quarter 
2001  national  homeownership  rate  was 
a|^roximately  67.8  percent. 


for  assistance  to  first-time  homebuyers 
have  been  proposed  or  implemented, 
including:  the  Self-Help 
Homeownership  Opportunity  Program 
(SHOP);  the  Section  8  Homeownership 
Program  vouchers;  the  HOME  American 
Dream  Downpayment  Fund;  and  a  new 
FHA  hybrid  adjustable-rate  mortgage  for 
low-or  moderate-income  homebuyers. 
HUD  and  state  and  local  housing 
authorities  also  are  seeking  to  assist 
households  in  achieving 
homeownership  through  Family  Self- 
Sufficiency  (FSS)  and  Individual 
Development  Account  (IDA)  savings 
programs.  Two  of  the  Banks  currently 
use  part  or  all  of  their  homeownership 
set-aside  funding  authority  to 
supplement  the  savings  of  households 
participating  in  FSS  and  IDA  programs. 

The  Finance  Board  believes  that,  in 
addition  to  the  Banks'  current  authority 
to  set  aside  AHP  funds  for 
homeownership  assistance,  authorizing 
a  Bank  to  set  aside  annually  up  to  the 
greater  of  $1.5  million  or  10  percent  of 
its  annual  required  AHP  contribution  to 
assist  low-  or  moderate-income,  first- 
time  homebuyers  would  complement 
these  initiatives  to  broaden 
homeownership,  especially  among 
minority  and  immigrant  households  and 
households  living  in  rural  areas  and  on 
tribal  lands.  An  increase  in  AHP 
subsidy  of  10  percentage  points  for  all 
twelve  Banks  would  increase  the  total 
amount  of  potential  funds  available 
from  the  twelve  Banks  for 
downpayment  and  closing  cost 
assistance  to  low-  or  moderate-income, 
first-time  homebuyers  by  $24.0  million 
in  2002.2  This  could  assist  2,400  to 
4,800  additional  low-  or  moderate- 
income,  first-time  homebuyers. 

The  proposed  changes  to  the  AHP 
regulation  are  discussed  further  below 
under  the  Analysis  of  Proposed  Rule 
section.  The  Finance  Board  welcomes 
written  comments  on  all  aspects  of  the 
proposed  rule. 

m.  Analysis  of  Proposed  Rule 

A.  Current  AHP  Set-Aside  Program 
Authority 

The  current  AHP  regulation  requires 
each  of  the  twelve  Banks  to  operate  a 
competitive  application  program  in  its 
district  for  the  awarding  of  AHP  grants 
or  subsidized  advaiices  to  members  to 
assist  in  the  purchase,  construction  or 
rehabilitation  of  housing  for  very  low- 
and  low-  or  moderate-income 
households.  See  12  CFR  951.3(a)(2), 
951.5(b),  951.6(b).  In  addition,  the  AHP 
regulation  authorizes  each  Bank,  in  its 


discretion,  to  adopt  homeownership  set- 
aside  programs  for  the  disbursement  of 
AHP  grants  to  members  to  assist  low-  or 
moderate-income  households  with  the 
purchase  or  rehabilitation  of  owner- 
occupied  housing  units.  See  12  CFR 
951.3(a),  951.5(a),  951.6(a).  "Low-  or 
moderate-income  households"  are 
defined  generally  as  households  with 
incomes  of  80  percent  or  less  of  the 
median  income  for  the  area.  See  12  CFR 
951.1.  Specifically,  each  Bank,  after 
consultation  with  its  Advisory  Council, 
may  set  aside  annually,  in  the  aggregate, 
up  to  the  greater  of  $3.0  million  or  25 
percent  of  its  annual  required  AHP 
contribution  to  provide  funds  to 
members  participating  in 
homeownership  set-aside  programs  at 
the  Bank.  12  CFR  951.3(a)(1).  In 
addition,  in  cases  where  the  amount  of 
homeownership  set-aside  funds  applied 
for  by  members  in  a  given  year  exceeds 
the  amount  available  for  that  year,  a 
Bank  may  allocate  up  to  the  greater  of 
$3.0  million  or  25  percent  of  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  current  year's 
homeownership  set-aside  programs.  12 
CFR951.3(a)(l).^ 

The  AHP  regulation  provides  that 
households  must  use  the 
homeownership  set-aside  grants  to  pay 
for  downpayment,  closing  cost, 
counseling,  or  rehabilitation  assistance 
in  connection  with  the  household's 
purchase  or  rehabilitation  of  an  owner- 
occupied  housing  unit.  See  12  CFR 
951.5(a)(4).  The  AHP  regulation  also 
provides  that  households  must  complete 
a  homebuyer  or  homeowner  counseling 
program,  and  must  meet  such  other 
allocation  and  eligibility  criteria  as  may 
be  established  by  the  Bank,  such  as  a 
matching  funds  requirement  or  criteria 
that  give  priority  for  the  purchase  or 
rehabilitation  of  housing  in  particular 
areas  or  as  part  of  a  disaster  relief  effort. 
See  12  CFR  951.5(a)(1).  (2)(ii)  and  (iii). 
The  Banks  have  used  this  authority  over 
the  years  to  adopt  a  variety  of  different 
eligibility  requirements  and  priorities 
under  their  homeownership  set-aside 
programs.  In  addition,  a  housing  unit 
piuchased  or  rehabilitated  using 
homeownership  set-aside  funds  must  be 
subject  to  a  five-year  retention 
agreement  requiring  that  if  the  unit  is 
sold  to  an  income-ineligible  household 
or  refinanced  prior  to  the  end  of  the 
five-year  retention  period  and  is  no 
longer  subject  to  a  deed  restriction,  a 
pro  rata  share  of  the  subsidy  shall  be 


^The  total  required  AHP  contribution  of  the 
twelve  Banks  in  2002  is  S240  million.  See  12  U.S.C. 
1430(j)(5)(C). 


■'  The  AHP  regulation  was  amended  in  October 
2001  to  increase  these  maximum  allowable  annual 
allocations  from  the  greater  of  SI  .5  million  or  1 S 
percent  of  the  annual  required  AHP  contribution. 
See  66  FR  50296  (Oct.  3,  2001). 
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repaid  to  the  Bank.  See  12  CFR 

951.5(a)(5),  951.13(d)(1). 

B.  Proposed  Amendment 

For  the  reasons  discussed  above,  the 
Finance  Board  beheves  that  increasing 
the  Banks'  current  maximum  allowable 
annual  homeownership  set-aside 
amount,  with  the  incremental  increase 
targeted  to  low-  or  moderate-income, 
first-time  homebuyers,  would  assist  the 
national  housing  policy  goal  of 
broadening  homeownership,  including 
homeownership  among  minority  and 
immigrant  groups  and  households  living 
in  rural  areas  and  on  tribal  lands. 
Accordingly,  §951. 3(a)(l)(ii)  of  the 
proposed  rule  would  authorize  a  Bank, 
after  consultation  with  its  Advisory 
Council,  to  set  aside  annually  up  to  the 
greater  of  $1.5  million  or  10  percent  of 
its  annual  required  AHP  contribution  to 
assist  low-  or  moderate-income,  first- 
time  homebuyers  (first-time  homebuyer 
set-aside  program).  Proposed 
§  951.3(a)(l)(ii)  also  would  authorize  a 
Bank,  in  cases  where  the  amoimt  of 
funds  applied  for  by  members  in  a  given 
year  under  the  first-time  homebuyer  set- 
aside  program  exceeds  the  amount 
available  for  that  year,  to  set  aside  up  to 
the  greater  of  $1.5  million  or  10  percent 
of  its  annual  required  AHP  contribution 
for  the  subsequent  year  to  the  current 
year's  first-time  homebuyer  set-aside 
program.  The  proposed  increased 
discretionary  funding  authority  would 
supplement  the  Banks  current 
discretionary  authority  to  fund 
homeownership  set-aside  programs 
subject  to  the  existing  $3.0  million  or  25 
percent  allocation  cap.  The  proposed 
rule  also  would  make  a  technical 
amendment  to  require  that  the 
Consumer  Price  Index  (CPI)  adjustments 
of  the  maximum  dollar  limits  be  made 
beginning  in  2003  instead  of  2002. 

Under  the  existing  AHP  regulation, 
prior  to  disbursement  of 
homeownership  set-aside  funds  by  a 
Bank  to  a  member,  the  Bank  must 
require  the  member  to  certify  that, 
among  other  things,  the  funds  received 
from  the  Bank  will  be  provided  to  a 
household  meeting  the  eligibility 
requirements  of  §  951.5(a)(2).  See  12 
CFR  951.8(b)(2).  The  proposed  rule 
would  amend  §951.5{a)(2)(iii)  to 
include  the  first-time  homebuyer 
requirement  as  an  eligibility 
requirement  under  the  first-time 
homebuyer  set-aside  program. 
Therefore,  a  member  would  be  required 
to  certify  that  funds  to  be  disbursed  to 
households  under  the  first-time 
homebuyer  set-aside  program  will  be 
provided  to  eligible  first-time 
homebuyers. 


The  proposal  entails  use  of  the  Banks' 
existing  set-aside  program  operations, 
thereby  minimizing  additional 
administrative  costs  on  the  Banks.  The 
proposal  would  not  affect  the  Banks' 
and  Advisory  Councils'  current 
discretionary  authority  regarding 
funding  and  operation  of  existing  or 
new  set-aside  programs  under  the  $3.0 
million  or  25  percent  allocation  cap. 
Thus,  the  Banks,  in  consultation  with 
their  Advisory  Councils,  could  continue 
their  existing  set-aside  programs,  and 
would  have  the  flexibility  to  adopt  new 
set-aside  programs  based  on  local  needs, 
subject  to  the  current  $3.0  million  or  25 
percent  allocation  cap.  A  determination 
on  whether  to  use  the  proposed 
increased  funding  authority  would  be  in 
the  discretion  of  each  Bank,  after 
consultation  with  its  Advisory  Council. 
The  proposal  would  require,  however, 
that  if  a  decision  is  made  to  use  the 
increased  funding  authority,  such 
increased  funding  must  be  targeted  to 
low-  or  moderate-income,  first-time 
homebuyers,  subject  to  any  additional 
eligibility  criteria  adopted  by  the  Bank, 
in  its  discretion,  for  the  program.  See  12 
CFR  951.5(a)(2)(iii).  A  Bank  could,  of 
course,  choose,  in  its  discretion,  to  also 
target  some  or  all  of  its  existing  or  new 
set-aside  programs  operating  under  the 
current  $3.0  million  or  25  percent 
allocation  cap  to  low-  or  moderate- 
income,  first- time  homebuyers,  as  some 
Banks  do  now.  Consistent  with  the 
current  AHP  regulation,  the  proposed 
rule  does  not  define  the  term  "first-time 
homebuyer,"  leaving  such 
determination  to  the  discretion  of  each 
Bank,  as  set  forth  in  its  AHP 
Implementation  Plan. 

The  Banks'  homeownership  set-aside 
programs  have  proven  to  be  an  efficient 
and  effective  means  for  the  Banks  and 
their  members  to  provide 
homeownership  opportunities  for  low- 
or  moderate-income  homebuyers, 
including  first-time  homebuyers. 
Homeownership  set-aside  funds  help 
finance  affordable  housing  in 
xmderserved  areas  and  for  underserved 
households,  and  often  are  the  only  way 
to  effectively  meet  scattered-site, 
affordable  housing  needs  in  rural  areas 
or  tribal  areas,  which  have  difficulty 
scoring  well  under  the  competitive  AHP 
application  program  and  where  rental 
projects  are  not  feasible. 
Homeownership  set-aside  programs  also 
allow  a  member  to  use  AHP  funds  to 
finance  housing  for  individual  eligible 
households  on  an  as-needed  basis,  even 
if  it  is  only  for  one  household  in  the 
member's  market  area.  These  are 
households  that  the  competitive  AtiP 


application  program  might  not 
otherwise  reach. 

In  addition,  homeownership  set-aside 
funds  often  are  the  only  way  to  meet  the 
need  for  homeownership  opportunities 
for  low-income  and  very  low-income 
households,  which  require  larger  per- 
unit  subsidies  and,  therefore,  may  not 
score  well  under  the  competitive  AHP 
application  program.  Set-aside  funds 
could  be  made  available,  in  conjunction 
with  funds  offered  by  other 
homeownership  programs,  to  assist 
households  pinchasing  homes  under 
such  programs.  Many  households  that 
meet  the  eligibility  requirements  of 
HUD  and  FSS  and  IDA  homeownership 
programs  may  still  have  difficulty 
meeting  the  financial  demands  of 
homeownership.  Providing  additional 
set-aside  funds  as  downpayment 
assistance  could  help  lower  housing 
costs  to  a  level  that  will  improve  the 
chances  of  successful  homeownership 
for  such  households.  The  current  AHP 
regulation  requires  members  to  provide 
homeownership  set-aside  funds  as  a 
grant,  in  an  amount  up  to  a  maximum 
of  $10,000  per  household,  as  established 
by  the  Bank,  with  such  limit  applying 
to  all  households.  See  12  CFR 
951.5(a)(3).  This  $10,000  limit  per 
household  may  impede  the  ability  of 
Banks  and  members  to  assist  eligible 
households  that  have  lower  incomes  or 
live  in  high  cost  areas  and  that  may 
require  larger  per-iuiit  subsidies  in  the 
purchase  or  rehabilitation  of  homes. 
Accordingly,  the  Finance  Board  is 
requesting  comment  on  whether  the 
regulation  should  be  amended  to 
increase  the  maximum  subsidy  limit  per 
household  and  the  amount  of  such 
limit,  or  whether  the  Banks  should  be 
provided  the  authority  to  determine,  in 
their  discretion,  whether  to  adopt  a 
maximum  subsidy  limit  per  household 
and  the  amount  of  any  such  limit. 

IV.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
any  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

V.  Regulatory  Flexibility  Act 

The  proposed  rule  would  apply  only 
to  the  Banks,  which  do  not  come  within 
the  meaning  of  "small  entities,"  as 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  See  5  U.S.C.  601(6).  Thus,  in 
accordance  with  section  605(b)  of  the 
RFA.  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  the  proposed  rule, 
if  promulgated  as  a  final  rule,  will  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  12  CFR  Part  951 

1 1  Community  development.  Credit, 
Federal  home  loan  banks.  Housing, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  proposes  to  amend  part  951,  title 
12,  chapter  IX,  Code  of  Federal 
Regulations,  as  follows: 

PART  951— AFFORDABLE  HOUSING 
PROGRAM 

111.  The  authority  citation  for  part  951 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1430(j). 

2.  Revise  §  951.3(a)(1)  to  read  as 
follows: 

9  951 .3    Operation  of  Program  and 
adoption  of  AHP  implementation  plan. 

(a)  Allocation  of  AHP  contributions — 
(1)  Homeownership  set-aside 
programs — (i)  Homeownership  set-aside 
programs  subject  to  $3.0  million  or  25 
percent  cap.  Each  Bank,  after 
consultation  with  its  Advisory  Council, 
may  set  aside  annually,  in  the  aggregate, 
up  to  the  greater  of  $3.0  million  or  25 
percent  of  its  cumual  required  AHP 
contribution  to  provide  funds  to 
members  participating  in  the  Bank's 
homeownership  set-aside  programs, 
pursuant  to  the  requirements  of  this 
part.  In  cases  where  the  amount  of 
homeownership  set-aside  funds  applied 
for  by  members  in  a  given  year  exceeds 
the  amount  available  for  that  year,  a 
Bank  may  allocate  up  to  the  greater  of 
$3.0  million  or  25  percent  of  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  current  year's 
homeownership  set-aside  programs 
pursuant  to  written  policies  adopted  by 
the  Bank's  board  of  directors.  A  Bank 
may  establish  one  or  more 
homeownership  set-aside  programs 
pursuant  to  written  policies  adopted  by 
the  Bank's  board  of  directors. 

(ii)  Additional  first-time  homebuyer 
set-aside  program  subject  to  $1.5  million 
or  10  percent  cap.  In  addition  to  the 
authority  provided  under  paragraph 
(a)(l)(i)  of  this  section,  each  Bank,  after 
consultation  with  its  Advisory  Council, 
and  pursuant  to  written  policies 
adopted  by  the  Bank's  board  of 
directors,  may  set  aside  annually  up  to 
the  greater  of  $1.5  million  or  10  percent 
of  its  annual  required  AHP  contribution 
to  provide  funds  to  members 
participating  in  a  Bank  homeownership 
set-aside  program  to  assist  first-time 
homebuyers,  pursuant  to  the 
requirements  of  this  part.  In  cases  where 
the  amount  of  homeownership  set-aside 


funds  applied  for  by  members  in  a  given 
year  under  such  a  program  exceeds  the 
amount  available  for  that  year,  a  Bank 
may  allocate  up  to  the  greater  of  $1.5 
million  or  10  percent  of  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  current  year's 
program  pursuant  to  written  policies 
adopted  by  the  Bank's  board  of 
directors. 

(iii)  Requirements  applicable  to  all 
homeownership  set-aside  programs. 
Beginning  in  2003  and  for  subsequent 
years,  the  maximum  dollar  limits  set 
forth  in  paragraphs  (a)(l)(i)  and  (a)(l)(ii) 
of  this  section  shall  be  adjusted 
annually  by  the  Finance  Board  to  reflect 
any  percentage  increase  in  the 
preceding  year's  Consumer  Price  Index 
(CPI)  for  all  urban  consumers,  as 
published  by  the  Department  of  Labor. 
Each  year,  as  soon  as  practicable  after 
the  publication  of  the  previous  year's 
CPI,  the  Finance  Board  shall  publish 
notice  by  Federal  Register,  distribution 
of  a  memorandum,  or  otherwise,  of  the 
CPI-adjusted  limits  on  the  maximum 
set-aside  dollar  amount.  A  Bank's  board 
of  directors  shall  not  delegate  to  Bank 
officers  or  other  Bank  employees  the 
responsibility  for  adopting  its 
homeownership  set-aside  program 
policies. 


3.  Revise  §951. 5(a)(2)(iii)  to  read  as 
follows: 

§  951 .5    Minimum  eligibility  standards  for 
AHP  projects. 

(a)  *  *   * 
(2)*  *  * 

(iii)  Meet  the  first-time  homebuyer 
requirement,  in  the  case  of  households 
receiving  funds  pursuant  to  a  first-time 
homebuyer  set-aside  program 
established  pursuant  to  §  951.3(a)(l)(ii), 
and  meet  such  other  eligibility  criteria 
that  may  be  established  by  the  Bank, 
such  as  a  matching  funds  requirement 
or  criteria  that  give  priority  for  the 
piu'chase  or  rehabilitation  of  housing  in 
particular  areas  or  as  part  of  a  disaster 
relief  effort,  in  the  case  of  households 
receiving  funds  pursuant  to 
homeownership  set-aside  programs 
established  pursuant  to  §951.3(a)(l)(i) 
or  (ii); 


Dated:  lune  12.  2002. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
John  T.  Korsmo, 
Chairman. 
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[Docket  No.  2001-SW-59-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Silcorsky 
Aircraft  Corporation  Model  S-76A,  S- 
76B  and  S-76C  Helicopters 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  for  Sikorsky  Aircraft 
Corporation  Model  S-76A.  S-76B  and 
S-76C  helicopters.  The  AD  would 
require  removing  and  inspecting  each 
main  rotor  spindle  attachment  bolt 
(bolt)  to  ensine  that  the  correct  bolts  are 
installed.  This  proposal  is  prompted  by 
the  discovery  of  improper  bolts  installed 
on  a  helicopter  during  its  production. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  installation  of 
incorrect  bolts,  which  could  result  in 
reduced  hub  or  bolt  fatigue  life, 
separation  of  the  main  rotor  blade  at  the 
spindle  attachment,  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  August  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  2001-SW- 
59-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
Gustafson,  Aviation  Safety  Engineer. 
Boston  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  FAA, 
1 2  New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7190.  fax  (781)  238-7170. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
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the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
follovtring  statement  is  made: 
"Comments  to  Docket  No.  2001-SW-59- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Discussion 

This  document  proposes  the  adoption 
of  a  new  AD  for  Sikorsky  Aircraft 
Corporation  Model  S-76A,  S-76B  and 
S-76C  helicopters.  The  AD  would 
require  removing  and  inspecting  each 
bolt  to  ensure  that  the  correct  bolts  are 
installed.  The  bolt's  complete  part 
number  is  not  visible,  so  it  is  necessary 
to  measure  each  bolt  to  ensure  the 
proper  length  bolt  is  installed.  This 
proposal  is  prompted  by  the  discovery 
of  improper  lengdi  bolts  installed  on  a 
helicopter  during  its  production.  The 
manufacturer  conducted  subsequent 
inspections  of  additional  helicopters,  as 
well  as  structural  assessments  on 
spindle/hub  attachments.  A  total  of  four 
•helicopters  were  found  to  have  incorrect 
bolts  installed.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
installation  of  incorrect  bolts,  which 
could  result  in  reduced  hub  or  bolt 
fatigue  life,  separation  of  the  main  rotor 
blade  at  the  spindle  attachment,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Sikorsky 
Aircraft  Corporation  Alert  Service 
Bulletin  No.  76-65-52  (321),  dated  July 
24,  2001,  which  describes  procedures 
for  a  one-time  inspection  of  each  bolt  for 
the  correct  length  during  the  1.250  hour 
time-in-service  (TIS)  inspection. 

This  imsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design.  Therefore,  the 
proposed  AD  would  require  removing 
and  inspecting  each  bolt  to  ensure  that 
the  correct  bolts  are  installed. 


The  FAA  estimates  that  165 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  if 
would  take  approximately  6  work  hours 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $240  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $99,000, 
assuming  all  40  bolts  (per  helicopter) 
are  replaced. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  &at  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Sikorsky  Aircraft  Corporation:  Docket  No. 
2001-SW-59-AD. 


Applicability:  Model  S-76A,  S-76B  and  S- 
76C  helicopters,  except  those  having  a  serial 
number  of  760501,  or  760506  through 
760515,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  1.250-hour 
time-in-service  or  two  years,  whichever 
comes  first,  unless  accomplished  previously. 

To  detect  installation  of  an  incorrect  main 
rotor  spindle  attachment  bolt  (bolt),  which 
could  result  in  reduced  hub  or  bolt  fatigue 
life,  separation  of  the  main  rotor  blade  at  the 
spindle  attachment,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Remove  and  measure  each  bolt  to 
ensure  that  the  length  is  1.181  ±.015  inches. 
There  are  10  bolts  per  rotor  spindle  and  40 
bolts  per  helicopter  that  require  inspection. 

(1)  If  1  or  2  bolts  are  found  on  any  spindle 
that  are  longer  than  1.196  inches  (1.181 
inches  +  .015-inch  permissible  tolerance), 
visually  inspect  the  main  rotor  hub  internal 
threads  for  distortion  and  the  hole-bottoms 
for  scoring. 

(i)  If  thread  distortion  or  hole-bottom 
scoring  is  found,  remove  the  rotor  hub  from 
service. 

(ii)  If  no  thread  distortion  or  hole-bottom 
scoring  is  found,  replace  all  10  bolts  with 
new  airworthy  bolts. 

(2)  If  3  or  more  bolts  that  exceed  1.196 
inches  are  found  on  any  spindle,  remove  and 
replace  the  main  rotor  hub  with  an  airworthy 
main  rotor  hub. 

(3)  If  any  bolt  is  found  that  is  shorter  than 
1.166  inches  (1.181  inches-  .015  permissible 
tolerance),  replace  it  with  a  new  airworthy 
bolt. 

(b)  Report  the  results  of  the  inspections  of 
the  main  rotor  hubs  whenever  the  bolts 
exceed  1.196  inches  in  length,  within  5 
calendar  days  of  the  inspection,  to  the 
Manager,  Boston  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park,  Burlington, 
MA  01803-5299:  telephone:  (781)  238-7150: 
fax:  (781)  238-7170.  Include  the  following 
information  in  the  report: 

(1)  Serial  number  of  the  helicopter. 

(2)  Quantity  of  incorrect  bolts. 

(3)  Description  of  thread  distortion  or  hole- 
bottom  scoring  caused  by  each  bolt. 
Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 
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(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth.  Texas,  on  June  10, 
2002. 
Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  02-15551  Filed  6-19-02:  8:45  am) 

SCUNG  C00€  4910-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

1 7  CFR  Parts  232,  240  and  249 

[Release  No.  34-46079;  File  No.  S7-21-02] 
RIN  3235-AI54 

Certification  of  Disclosure  in 
Companies'  Quarterly  and  Annual 
Reports 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  require  a 
company's  principal  executive  officer 
and  principal  financial  officer  to  certify 
that,  to  their  knowledge,  the  information 
in  the  company's  quarterly  and  annual 
reports  is  true  in  all  important  respects 
and  that  the  reports  contain  all 
information  about  the  company  of 
which  they  are  aware  that  they  believe 
is  important  to  a  reasonable  investor.  In 
addition,  we  propose  to  require  a 
company  to  maintain  procedures  to 
provide  reasonable  assurance  that  the 
company  is  able  to  collect,  process  and 
disclose  the  information  required  in  the 
company's  quarterly  and  annual  reports, 
as  well  as  current  reports  on  Form  8-K, 
and  also  to  require  periodic  review  and 
evaluation  of  these  procedures.  We 
believe  that  it  is  important  both  to  the 
quality  of  disclosure  aqd  investor 
cxinfidence  for  a  company's  principal 
executive  officer  and  principal  financial 
officer  to  provide  the  proposed 
certification  and  for  companies  to    ■ 


maintain  procedures  that  enable  the 
company  to  satisfy  its  disclosure 
obligations  under  the  federal  securities 
laws  and  that  are  subject  to  periodic 
evaluation  by  senior  management. 
DATES:  Comments  should  be  received  on 
or  before  August  19,  2002. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  electronic 
mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-21-02;  this  file  number  should 
be  included  in  the  subject  line  if 
electronic  mail  is  used.  Comment  letters 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
website  [http://www.sec.gov).'^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Borges.  Special  Counsel,  or 
Elis^abeth  M.  Murphy.  Chief,  Office  of 
Rulemaking,  at  (202)  942-2910,  Division 
of  Corporation  Finance,  U.S.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0312. 

SUPPLEMENTARY  INFORMATION:  We  are 

proposing  new  Rules  13a-14,2 13a-15,^ 
15d-14  *  and  15d-15 »  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")^  and  amendments  to 
Forms  10-Q/  10-QSB,8  10-K«  and  10- 
KSB  '°  under  the  Exchange  Act  and  to 
Rule  302  of  Regulation  S-T." 

I.  Introduction 

Our  system  of  federal  securities 
regulation  is  based  on  full  and  fair 
disclosure.  Congress,  in  enacting  the 
federal  securities  laws,  embraced  full 
disclosure  as  the  best  way  to  permit 
markets  to  allocate  capital.  For  this 
system  to  function  most  effectively, 
investors  must  have  access  to  disclosure 
that  is  clear,  accurate  and  timely. 


<  We  do  not  edit  personal  identifying  information, 
such  as  names  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 
ihformation  that  you  wish  to  make  availabale 
publicly. 

2  17CFR240.13a-14. 

5J7CFR240.13a-15. 

■•17CFR240.15d-14. 

5  17CFR240.15d-15. 

»15U.S.C.  78aef  stHj. 

'  17  CFR  249.308a. 

»17  CFR  249.308b. 

"17  CFR  249.310. 

'0  17  CFR  249.310b. 

"17  CFR  232.302. 


The  Exchange  Act  requires  companies 
to  make  information  publicly  available 
to  investors  on  a  continuing  basis  to  aid 
in  their  investment  and  voting 
decisions.'^  In  addition,  we  permit 
seasoned  issuers  (that  is.  companies  that 
have  been  subject  to  the  reporting 
requirements  of  the  Exchange  Act  for  an 
extended  period  of  time)  to  incorporate 
information  from  their  Exchange  Act 
reports  into  their  registration  statements 
filed  under  the  Securities  Act  of  1933. '^ 
Therefore,  investors  purchasing 
securities  from  these  companies  in 
public  offerings  also  rely  on  the 
companies'  Exchange  Act  disclosure. 

Investors  depend  on  companies' 
quarterly  and  annual  reports  to  present 
a  clear  picture  in  all  important  respects 
of  the  company's  business  and  financial 
condition.  Investors  trust  and  rely  upon 
a  company's  management  to  ensure  that 
these  reports  are  accurate.  Unless  this 
belief  is  well-founded,  we  risk  an 
erosion  of  investor  confidence  in  our 
securities  markets. 

Our  existing  antifraud  and  disclosure 
rules  are  designed  to  elicit  full  and  fair 
corporate  disclosure.  Questions  have 
arisen  as  to  whether  senior  corporate 
officials  devote  sufficient  attention  to 
the  preparation  of  their  companies' 
quarterly  and  annual  reports  and  to  the 
internal  procedures  that  generate  the 
data  from  which  they  are  prepared.  We 
are  concerned  that  investor  confidence 
has  suffered  because  of  a  real  or 
perceived  absence  of  such  participation. 
We  believe  that  it  is  important  both  to 
the  quality  of  disclosure  and  investor 
confidence  for  senior  executives  to 
provide  assurance  that  they  have 
reviewed  and  evaluated  the  information 
contained  in  their  companies'  quarterly 
and  annual  reports.  We  therefore 
propose  to  require  a  company's 
principal  executive  officer  and  principal 
financial  officer  each  to  certify  that,  to 
his  or  her  knowledge,  the  company's 
quarterly  and  annual  reports  are  true  in 
all  important  respects  and  that  the 
reports  contain  all  information  about  the 
company  of  which  he  or  she  is  aware 
that  he  or  she  believes  is  important  to 
a  reasonable  investor.'* 


'•'See  Release  No.  33-8089  (Apr.  12,  20021 167  FR 
19896)  at  n.  11.  The  Exchange  Act  reporting  system 
contemplates  an  ongoing  disclosure  system  for  the 
purpose  of  "keeplingj  reasonably  current  the 
information  and  documents  required  to  be  included 
or  Tiled  with  the  application  or  registration 
statement  filed  pursuant  to  Section  12." 

'MSD.S.C.  §  77a  flf  seq. 

'■*  See  proposed  Rules  13a-14  and  ]5d-14.  Our 
proposal  is  consistent  with  President  Bush's 
objective  to  make  corporate  leaders  more 
accountable  to  the  investing  public  by  requiring  a 
company's  senior  executives  to  certify  to  their 
security  holders  that  all  of  the  information  about 

Continued 
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Companies  also  must  have  internal 
communications  and  other  procedures 
to  ensure  that  important  information 
flows  to  the  appropriate  collection  and 
disclosure  points  on  a  timely  basis. 
Given  the  growing  size,  complexity  and 
sophistication  of  corporate 
organizatToiis  and  operations  and  the 
increasing  importance  of  timely 
information,  we  believe  that  it  is 
necessary  and  appropriate,  in  furthering 
our  investor  protection  mission,  to 
propose  requiring  companies  to 
maintain  these  procedures  and  to 
periodically  evaluate  them.  We  also 
believe  that  management  should 
supervise  these  periodic  evaluations 
and  that  the  company's  principal 
executive  officer,  principal  financial 
officer  and  members  of  the  company's 
board  of  directors  should  review  the 
evaluations. '5 

n.  Proposed  Rules 

A.  Certification  of  Disclosure  in 
Quarterly  and  Annual  Reports 

1.  Reasons  for  Proposal 

Investors  require  accurate  and 
materially  complete  information  to 
make  informed  investment  and  voting 
decisions  and  to  ensure  that  capital  is 
allocated  efficiently  to  business 
enterprises.  While  our  corporate 
disclosure  system  is  the  best  in  the 
world,  it  can  be  better.  Where  it  is 
practicable,  existing  disclosure  practices 
should  be  improved  to  better  suit  the 
needs  of  investors  and  to  ensure  the 
integrity  and  fairness  of  the  securities 
markets.  We  believe  that  a  company's 
senior  management  should  be 
intimately  involved  in  these  practices 
and  that  investors  would  benefit  from 
seeing  evidence  of  that  involvement. 

In  1977,  the  "Report  of  the  Advisory 
Conunittee  on  Corporate  Disclosure  to 
the  Securities  and  Exchange 
Commission,""*  which  led  to  the 
establishment  of  the  integrated 
disclosure  system,  first  advanced  the 
idea  of  requiring  senior  executives  to 
review  the  Exchange  Act  reports  filed 
on  behalf  of  the  company  they 
manage.  1^  This  recommendation  was 


the  company  known  to  them  that  a  reasonable 
investor  would  consider  important  in  making  a 
decision  to  purchase  or  sell  a  security  of  the 
company  has  been  disclosed,  completely,  fairly  and 
in  an  understandable  format.  See  Remarks  of 
President  George  W.  Bush  at  the  Malcolm  Baldrige 
National  Quality  Award  Ceremony.  March  7.  2002. 
available  at  http://wt\-\%:whilehouse.gov/  news/ 
releases/2OO2/O3/2OO2O307-3.html. 

'5  See  proposed  Rules  13a-15  and  15d-15. 

'*See  Report  of  the  Advisory  Committee  on 
Corporate  Disclosure  to  the  Securities  and 
Exchange  Commission  (Nov.  3.  1977)  (the 
"Advisory  Committee  Report"). 

''The  Advisory  Committee  also  suggested  that 
the  Commission  require  senior  management  to 


based  on  the  Advisory  Committee's 
finding  that  the  disclosures  made  in 
Exchange  Act  reports  tended  to  be  of  a 
lesser  quality  than  the  disclosures  made 
in  Securities  Act  filings. 

In  1980,  the  Conmiission  amended 
Form  10-K  to  require  that  this  report  be 
signed  on  behalf  of  a  company  by  the 
company's  principal  executive  officer  or 
officers,  its  principal  financial  officer, 
its  controller  or  principal  accounting 
officer  and  by  at  least  the  majority  of  the 
board  of  directors.'"  While  many 
commenters  objected  to  the  proposal  to 
require  directors  to  sign  the  Form  10-K, 
most  commenters  either  did  not  address 
or  did  not  object  to  the  proposal  to 
require  executive  officers  to  sign.  The 
Commission  adopted  the  proposal, 
including  the  director  signature 
requirement,  because  it  expected 
corporate  officers  and  directors  to  pay 
more  attention  to  the  disclosures  made 
in  their  companies'  Form  10-K  reports 
and  to  participate  more  fully  in  the 
preparation  of  these  reports  if  they  had 
to  sign  them.' ^ 

In  our  1998  release  proposing  reform 
of  the  Securities  Act  offering  process, ^o 
we  proposed  revisions  to  the  signature 
sections  of  all  registration  statements 
and  periodic  reports  filed  under  the 
Exchange  Act  to  mandate  that  the 
persons  required  to  sign  those 
dociunents  certify  that  they  had  read 
them  and  that  they  knew  of  no  untrue 
statement  of  a  material  fact  or  omission 
of  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  light  of 
the  circumstances  under  which  they 
were  made,  not  misleading. ^i  The 
proposals  also  would  have  expanded 
the  number  of  corporate  officials 
required  to  sign  Forms  10-Q  and  10- 
QSB,22  and  other  Commission  filings,^^ 


address  and  submit  a  report  to  the  audit  committee 
of  the  board  of  directors  describing  the  procedures 
employed  to  ensure  compliance  with  disclosure 
and  accounting  standards  and  requirements.  See  the 
Advisory  Committee  Report.  Appendix  B  at  pp.  50- 
54. 

'"See  Release  No.  34-17114  (Sept.  2.  1980)  |45 
FR  63630). 

"W.  at27. 

20 See  Release  No.  33-7606A  (Nov.  13,  1998)  (63 
FR  67174|.  In  that  release,  we  solicited  comment  on 
whether  we  should  expand  the  existing  signature 
requirements  as  well  as  require  certiflcation  of 
Exchange  Act  reports.  Comments  received  on  that 
release  are  available  through  our  Public  Reference 
Room  under  File  No.  S7-30-98. 

^'W.  at  Section  XI.Cl. 

^-  Id.  Currently,  a  quarterly  report  on  Form  ICK 
Q  or  10-QSB  must  be  signed  on  the  registrant's 
behalf  by  a  duly  authorized  officer  of  a  registrant 
and  the  principal  financial  officer  or  the  chief 
accounting  officer  of  the  registrant.  See  General 
Instruction  G  to  Form  10-Q  and  General  Instruction 
F.2  to  Form  10-QSB. 

2'These  niings  would  have  included  Forms  8-A. 
10.  10-SB.  20-F  and  40-F.  See  Release  No.  33- 
7606A  at  Section  XI.C.l. 


to  include  the  principal  executive 
officer  or  officers  of  the  company  and  a 
majority  of  the  board  of  directors  of  the 
company.  ^''  We  received  several 
comments  on  these  proposals.  While 
some  commenters  supported  the 
proposed  certification  requirement,^^  a 
larger  number  opposed  it,  primarily  as 
it  related  to  directors.^**  In  addition, 
many  commenters  opposed  an 
expansion  of  the  signature  requirements 
for  Exchange  Act  reports.^''  Generally, 
these  commenters  asserted  that  the 
requirements  would  impose 
unreasonable  administrative  burdens  ^b 
and  expose  corporate  officers  to 
increased  liability. ^^ 

We  believe  that  all  members  of  a 
company's  senior  management, 
including  members  of  the  company's 
board  of  directors,  should  accept  and 
acknowledge  an  active  role  in  the 
disclosure  that  their  company  makes  in 
its  quarterly  and  annual  reports  and 
reinforce  their  accountability  for  the 
accuracy  and  completeness  of  this 
disclosure.  We  believe  that  any  senior 
corporate  official  who  considers  his  or 
her  personal  involvement  in 
determining  the  disclosure  to  be 
presented  in  quarterly  or  annual  reports 
to  be  an  "administrative  burden,"  rather 
than  an  important  and  paramount  duty, 
seriously  misapprehends  his  or  her 
responsibility  to  security  holders. ^o 
Existing  antifraud  law,  as  well  as  the 
disclosure  rules  governing  documents 


"Id. 

25  See,  for  example,  the  Letter  dated  )une  30.  1999 
from  the  North  American  Securities  Administrators 
Association,  the  Letter  dated  |une  29,  1999  from  the 
Pennsylvania  Securities  Commission  and  the  Letter 
dated  |une  30,  1999  from  the  American  Federation 
of  Labor  and  Congress  of  Industrial  Organizations. 

2^  See,  for  example,  the  Letter  dated  )une  30,  1999 
from  the  American  Corporate  Counsel  Association, 
the  Letter  dated  July  2,  1999  from  the  Financial 
Executives  Institute  and  the  Letter  dated  June  28, 
1999  from  the  Ford  Motor  Company. 

^'See,  for  example,  the  Letter  dated  May  24, 1999 
from  Credit  Suisse  First  Boston,  the  Letter  dated 
)une  30,  1999  from  the  ]ohn  Hancock  Mutual  Life 
Insurance  Company  and  the  Letter  dated  |une  30, 
1999  from  the  Mortgage  Bankers  Association  of 
America. 

^"See,  for  example,  the  Letter  dated  September 
28,  1999  from  the  American  Bar  Association  and 
the  Letter  dated  )une  30. 1999  from  Charles  Schwab 
&  Co.,  Inc. 

-"See,  for  example,  the  Letter  dated  March  16, 
1999  from  the  Association  of  Publicly  Traded 
Companies  and  the  National  Venture  Capital 
Association,  the  Letter  dated  April  7.  1999  fix)m 
Diamond  Home  Services.  Inc.  and  the  Letter  dated 
)une  29,  1999  from  Wells  Fargo  &  Company. 

'"We  note,  as  the  Advisory  Committee  did.  lha"t 
improved  Exchange  Act  report  disclosure  may 
improve  disclosure  for  Securities  Act  purposes, 
since  seasoned  issuers  generally  incorporate  their 
Exchange  Act  reports  into  their  Securities  Act 
registration  statements.  Consequently,  investors  in 
general  stand  to  benefit  from  greater  involvement  by 
members  of  the  company's  board  of  directors  and 
senior  executives  in  the  preparation  of  these 
reports. 
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filed  with  or  submitted  to  the 
Commission,  already  place 
responsibility  for  the  accuracy  and 
completeness  of  disclosure,  and  liability 
for  failure  to  satisfy  disclosure 
requirements,  on  corporate  management 
and  directors. " 

We  believe  that  expressly  requiring  a 
company's  principal  executive  officer 
and  principal  financial  officer  to  certify 
that  they  have  conducted  this  kind  of 
review  of  the  company's  periodic 
reports  would  cause  these  officials  to 
review  more  carefully  the  disclosure  in 
their  companies'  quarterly  and  annual 
reports  and  to  participate  more 
extensively  in  the  preparation  of  these 
reports.  We  expect  that  the  quality  and 
transparency  of  this  disclosure  would 
improve  as  a  result  of  this  type  of 
mandated  review.  As  discussed  below, 
we  do  not  believe  that  the  proposed 
certification  would  create  any  untoward 
risk  of  increased  individual  liability  for 
the  certifying  officers.  Finally,  unlike 
the  1998  proposals,  we  do  not  propose 
to  require  additional  corporate  officials 
to  sign  a  company's  quarterly  and 
annual  reports.  We  do,  however, 
propose  to  require  a  company's 
principal  executive  officer  to  certify  the 
company's  quarterly  reports.^^ 

2.  Description  of  Proposal 

1 1  We  propose  to  add  an  explicit 
certification  requirement  in  connection 
with  the  filing  of  quarterly  and  annual 
reports  pursuant  to  the  Exchange  Act.^^ 
Under  our  proposal,  a  company's 
principal  executive  officer  and  principal 
financial  officer  each  would  have  to 
certify  in  an  annual  report  that: 

•  He  or  she  has  read  the  report; 

•  To  his  or  her  knowledge,  the 

i  nformation  in  the  report  is  true  in  all 
important  respects  as  of  the  end  of  the 
period  covered  by  the  report;  and 

•  The  report  contains  all  information 
about  the  company  .of  which  he  or  she 
is  aware  that  he  or  she  believes  is 
important  to  a  reasonable  investor  as  of 
the  end  of  the  period  covered  by  the 
report.^" 


"  See,  for  example.  Howard  v.  Everex  Systems. 
Inc..  228  F.3d  1057  (9th  Cir.  2000);  SECv.  Kalvex. 
Inc..  425  F.Supp.  310  (SONY  1975). 

'-  While  we  propose  to  require  the  principal 
executive  officer  to  sign  the  certification  included 
in  a  quarterly  report,  we  do  not  propose  to  require 
the  principal  executive  officer  to  otherwise  sign  the 
report.  Similarly,  if  a  company's  chief  accounting 
officer  signs  the  company's  quarterly  reports,  the 
principal  financial  officer  only  would  have  to 
certify,  but  not  othenvise  sign,  the  reports. 

^^  The  proposal  relates  to  Exchange  Act  Forms 
10-Q.  10-QSB.  10-K  and  10-KSB. 

■'•'  As  permitted  under  our  niles,  a  registrant  may 
satisfy  its  disclosure  obligations  under  Part  III  of 
Forms  10-K  and  10-KSB  by  incorporating  the 
required  information  by  reference  from  its 
definitive  proxy  or  information  statement,  if  that 


The  proposed  certification  also  would 
contain  a  statement  explaining  that 
information  would  be  "important  to  a 
reasonable  investor"  if: 

•  There  is  a  substantial  likelihood 
that  a  reasonable  investor  would  view 
the  information  as  significantly  altering 
the  total  mix  of  information  in  the 
report; and 

•  The  report  would  be  misleading  to 
a  reasonable  investor  if  the  information 
was  omitted  from  the  report. 

The  certification  in  a  quarterly  report 
would  be  similar,  but  would  take 
account  of  the  narrower  disclosure 
required  in  these  reports.  Because 
quarterly  report  disclosure  requirements 
include  financial  statements  and 
management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operation,  the  certification  clearly 
addresses  areas  that  we  believe  are 
important  to  investors. 

We  intend  the  proposed  certification 
to  reflect  the  current  disclosure 
standards  for  "material"  information. ^s 
We  believe  that  the  certification 
faithfully  follows  the  standard  of 
"materiality"  as  set  out  in  the  leading 
cases  on  the  subject,  TSC  Industries, 
Inc.  V.  Northway,  Inc.^^  and  Basic,  Inc. 
V.  Levinson,^^  namely  that  information 
is  material  if  "there  is  a  substantial 
likelihood  that  a  reasonable  shareholder 
would  consider  it  important"  in  making 
an  investment  decision, ^s  To  fulfill  the 
materiality  requirement,  there  must  be  a 
substantial  likelihood  that  a  fact  "would 
have  been  viewed  by  the  reasonable 
investor  as  having  significantly  altered 
the  "total  mix"  of  information  made 
available."  ^^  In  addition,  the 
certification  follows  the  general 
materiality  standard  contained  in 
Exchange  Act  Rule  12b-20.*"  The 


statement  involves  the  election  of  directors  and  is 
filed  not  later  than  120  days  after  the  end  of  the 
fiscal  year  covered  by  the  annual  report.  See 
General  Instruction  G(3)  to  Form  10-K  and  General 
Instruction  E(3)  to  Form  10-KSB.  For  purposes  of 
this  provision,  the  certification  in  the  annual  report 
on  Form  10-K  or  10-KSB  would  be  considered  to 
cover  the  Part  III  information  in  a  registrant's  proxy 
or  information  statement  as  and  when  filed. 

^'  In  other  words,  we  do  not  intend  for  the 
proposed  certification  to  establish  a  standard  of 
materiality  that  does  not  already  exist  under  current 
law. 

^6426  U.S.  438  (1976). 

3'485  U.S.  224(1988). 

3«  TSC  Industries.  Inc.  v.  Northway.  Inc..  at  449. 
See  Basic.  Inc.  v.  Levinson.  at  231  (materiality  with 
respect  to  contingent  or  speculative  events  will 
depend  on  a  balancing  of  both  the  indicated 
probability  that  the  event  will  occur  and  the 
anticipated  magnitude  of  the  event  in  light  of  the 
totalitv  of  company  activity). 

^oi?  CFR  240.12b-20.  This  rule  states  that  "|i|n 
addition  to  the  information  expre.ssly  required  to  be 
included  in  a  statement  or  report,  there  shall  be 
added  such  further  material  information,  if  anv.  as 


certification  would,  however,  speak  in 
terms  of  the  officers'  knowledge  and 
belief.  A  principal  executive  officer  or 
principal  financial  officer  providing  a 
false  certification  potentially  could  be 
subject  to  Commission  action  for 
violating  Section  13(a)  of  the  Exchange 
Act-"  and^to  both  Commission  and 
private  actions  for  violating  Section 
10(b)  of  the  Exchange  Act  "•*  and 
Exchange  Act  Rule  lOb-S.''^ 

We  do  not  believe  that  the  proposed 
certification  requirement  would  change 
the  underlying  liability  standard  as  to 
materiality  or  create  an  unacceptable 
risk  of  increased  liability  for  a 
company's  principal  executive  officer 
and  principal  financial  officer.  These 
senior  officers  already  are  responsible  as 
signatories  for  their  company's 
disclosure  under  the  Exchange  Act 
liability  provisions'*'*  and  can  be  liable 
for  material  misstatements  or  omissions 
under  general  antifraud  standards  ^^  and 
under  our  authority  to  seek  redress 
against  those  who  cause  or  aid  or  abet 
securities  law  violations.*^  The 
proposed  certification  requirement 
would  reinforce  the  responsibility  of 
these  corporate  officers  to  security 
holders  for  the  content  of  companies' 
quarterly  and  annual  reports. '"^ 
Similarly,  the  proposed  rule  is  not 
intended  to  affect  other  existing  bases  of 
liability  for  principal  executive  officers 
and  principal  financial  officers  or  to 
increase,  decrease  or  otherwise  alter  the 
potential  liability  of  other  corporate 
officers  and  directors,  whether  or  not 
signatories,  who  are  not  required  to 
provide  the  proposed  certification. 

In  addition,  as  noted  above,  by  its 
terms,  the  proposed  certification  is 
subjective  in  nature,  in  that  it  is  limited 


may  be  necessary  to  make  the  required  statements, 
in  the  light  of  the  circumstances  under  which  they 
are  made  not  misleading." 

«'  15  U.S.C.  78m(a). 

«15U.S.C.  78i(b). 

"  17  CFR  240.10l>-5.  See  also  Virginia 
Bankshares.  Inc.  v.  Sandberg.  501  U.S.  1083  (1991). 

^See  Sections  13(a)  and  IB  of  the  Exchange  Act 
115  U.S.C.  78m(a)  and  78r|. 

■"  See,  for  example,  Howard  v.  Everex  Systems. 
Inc..  228  F.3d  1057  (9th  Cir.  2000)  (a  corporate 
officer  who  signs  a  Commission  filing  containing 
representations  "makes"  the  statement  in  the  filing 
and  can  be  liable  as  a  primary  violator  of  Section 
10(b)  of  the  Exchange  Act). 

■•"See  Sections  20.  21,  21C  and  21D  of  the 
Exchange  Act  |15  U.S.C.  78t,  78u.  78u-3  and  78u- 
4|. 

*'  To  further  emphasize  the  importance  of  the 
proposed  certification,  a  principal  executive  officer 
or  principal  financial  officer  would  not  be 
permitted  to  have  the  certification  signed  on  their 
behalf  pursuant  to  a  power  of  attorney  or  other  form 
of  confirming  authority.  The  certifications  also 
would  be  subject  to  the  signature  requirements  of 
our  rules.  See  the  proposed  amendment  to  Rule 
302(a)  and  (b)  of  Regulation  S-T  |17  CFR  232.302(a) 
and  (b)|. 
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to  the  knowledge  of  the  principal 
executive  officer  and  the  principal 
financial  officer  and  to  their  belief  as  to 
whether  the  information  would  be 
important  to  a  reasonable  investor.  The 
principal  executive  officer  or  principal 
financial  officer  would  not,  as  a  result 
of  the  proposed  certification 
requirement,  have  to  separately  inquire 
as  to  information  not  known  to  him  or 
her  by  virtue  of  his  or  her  certification 
of  the  contents  of  the  company's 
periodic  reports.'"'  In  summary,  our 
proposal  is  consistent  with  an 
appropriate  level  of  liability  where  a 
principal  executive  officer  or  principal 
financial  officer  fails  to  review  his  or 
her  company's  quarterly  or  annual 
reports  or  certifies  the  accuracy  and 
completeness  of  these  reports  when, 
based  on  his  or  her  knowledge  and 
belief,  the  certification  is  false.  We 
believe  that  these  corporate  officers 
should  be  involved  in  the  approval 
process  for  these  reports  and  that  they 
should  not  approve  them  without  first 
reviewing  them  thoroughly  and  thinking 
critically  about  the  disclosure  that  they 
should  contain.  Similarly,  while  these 
corporate  officers  would  not  have  to 
undertake  a  separate  inquiry  as  to 
information  not  known  to  them,  their 
critical  review  of  a  report  would 
necessarily  include  other  inquiries 
where  appropriate,  including,  without 
limitation,  regarding  disclosures  they  do 
not  understand  or  the  materiality  of 
information  known  to  them. 

While  the  proposed  certification 
would  be  in  addition  to,  and  thus  not 
alter,  the  current  signature  requirements 
for  quarterly  and  annual  reports,  it 
would  require  a  company's  principal 
executive  officer  to  sign  the  certification 
included  in  the  company's  quarterly 
reports  on  Form  10-Q  or  10-QSB.  Our 
current  rules  do  not  expressly  require  a 
company's  principal  executive  officer  to 
sign  a  quarterly  report.''^  The  proposed 
certification  is  intended  to  ensure  that 
both  the  principal  executive  officer  and 
principal  financial  officer  read  and  sign 
the  report.  Thus,  under  our  proposal, 
the  principal  executive  officer  would 


■•"This  is  not  meant  to  change  the  current  duty 
of  inquiry  by  coi^jorate  officers  and  directors  in 
connection  with  the  discharge  of  their  duties.  See. 
for  example.  In  re  IV'.fl.  Grace  6-  Co..  Release  No. 
34-39157  (Sept.  30.  1997);  In  re  Cooper  Companies. 
Inc..  Release  No.  34-35082  (Dec.  12.  1994);  SEC  v. 
Starr  Broadcasting  Group,  Inc..  Release  No.  34- 
8667  (Feb.  7.  1979). 

^^ Forms  lO-Qand  10-QSB  currently  require  the 
report  to  be  signed  on  a  registrant's  behalf  by  a  duly 
authorized  representative  of  the  registrant  and  by 
the  principal  financial  officer  or  the  principal 
accounting  officer  of  the  registrant.  See  General 
Instruction  G  of  Form  10-Q  and  General  Instruction 
F.2  of  Form  10-QSB.  The  registrant  may  or  may  not 
choose  to  have  its  principal  executive  officer  sign 
as  its  "duly  authorized  representative." 


have  to  sign  a  certification  each  time  the 
company  files  a  quarterly  report.^"  We 
believe  that  this  proposed  change  is 
warranted  in  view  of  this  officer's 
leadership  role  in  the  company  and  the 
importance  of  the  information  contained 
in  the  report. 

Questions  regarding  the  objectives  of 
the  proposed  certification  requirement: 

•  Would  the  proposed  certification 
cause  the  principal  executive  officer  and 
principal  financial  officer  to  be  more 
involved  in  the  preparation  of  quarterly 
and  annual  reports?  Given  that  the 
principal  executive  officer  and  principal 
financial  officer  already  are  responsible 
for  a  company's  disclosure  pursuant  to 
the  Exchange  Act,  would  the  proposed 
certification  have  the  desired  effect? 

•  Would  the  proposed  certification 
improve  the  quality  of  quarterly  and 
annual  reports?  Are  there  other  ways 
that  we  can  improve  the  quality  of  these 
reports  in  lieu  of,  or  in  addition  to,  the 
proposed  certification  requirement? 

•  Would  the  proposed  certification 
contribute  to  investor  confidence  in  the 
accuracy  and  completeness  of  the 
information  contained  in  quarterly  and 
annual  reports? 

Questions  regarding  the  form  of  the 
proposed  certification: 

•  Is  it  necessary  to  have  both  the 
principal  executive  officer  and  the 
principal  financial  officer  certify  the 
quarterly  and  annual  reports?  Should 
additional  or  different  corporate  officers 
be  required  to  make  the  proposed 
certification?  Should  all  of  the 
signatories  to  quarterly  and  annual 
reports  be  required  to  make  the 
proposed  certification? 

•  Should  the  same  corporate  officials 
that  currently  must  sign  a  company's 
annual  reports  be  required  to  sign  the 
company's  quarterly  reports?  If  not, 
should  at  least  a  company's  principal 
executive  officer  be  required  to  sign  the 
company's  quarterly  reports?  Is  it 
incongruous  to  require  a  company's 
principal  executive  officer  and  principal 
financial  officer  to  certify,  but  not  also 
require  them  to  sign,  the  company's 
quarterly  reports? 

•  Should  the  proposed  certification  in 
an  annual  report  be  considered  to  cover 
the  information  required  by  Part  III  of 
Forms  10-K  and  10-KSB  that  is 
typically  incorporated  by  reference  from 
a  proxy  or  information  statement  as  and 
when  filed?  51 

•  Should  the  proposed  certification 
requirement  extend  to  amendments  to 
quarterly  and  annual  reports?  Currently, 


5"  We  do  not  believe  that  this  would  change  the 
officer's  potential  liability  with  respect  to  the 
quarterly  report. 

^'  See  note  34  above. 


an  amendment  to  a  quarterly  and  annual 
report  need  only  be  signed  on  behalf  of 
a  company  by  a  duly  authorized 
representative  of  the  company.""'-  Should 
we  require  the  same  individuals  that 
must  sign  the  reports  to  also  sign  any 
related  amendments?  Alternatively, 
should  we  specify  the  persons  required 
to  sign  amendments  to  quarterly  and 
annual  reports? 

•  Should  the  proposed  certification 
requirement  extend  to  other  documents 
and  reports  filed  pursuant  to  the 
Exchange  Act,  such  as  registration 
statements  on  Forms  10  and  10-SB,53 
current  reports  on  Form  8-K  ^'*  and  the 
portions  of  proxy  and  information 
statements  not  incorporated  by 
reference  into  annual  reports? 

•  Does  the  form  of  the  proposed 
language  of  the  certification  result  in  a 
standard  for  disclosure  that  is 
comparable  to  that  enunciated  in  TSC 
Industries,  Inc.  v.  Northway,  Inc.  and 
Basic,  Inc.  v.  Levinson?  Is  that  standard 
of  disclosure  appropriate?  What 
alternative  formulation,  if  any,  would  be 
more  appropriate? 

Questions  regarding  the  potential 
liability  consequences  of  the  proposed 
certification  requirement: 

•  Should  we  specifically  provide  in 
the  proposed  rule  that  the  certification 
is  not  intended  to  extend  the  concept  of 
"materiality"  beyond  that  imposed  by 
Exchange  Act  Rules  lOb-5  and  12b-20? 

•  As  proposed,  a  false  certification 
could  give  rise  to  Commission  action 
under  Sections  13(a)  or  15(d).  Is  this 
appropriate? 

•  As  proposed,  a  false  certification 
could  give  rise  to  a  cause  of  action 
under  Exchange  Act  Rule  lOb-5.  Should 
there  be  circumstances  where  a  false 
certification  should  not  give  rise  to  Rule 
lOb-5  liability?  Should  we  specifically 
provide  an  exemption  from  Rule  lOb-5 
liability?  If  so,  under  what 
circumstances  or  conditions? 

B.  Internal  Controls  and  Procedures 

1 .  Reasons  for  Proposal 

In  carrying  out  their  responsibilities 
to  provide  accurate  and  complete 
information  to  security  holders,  it  is 
necessary  for  companies  to  ensure  that 
their  internal  communications  and  other 
procedures  operate  so  that  important 
information  flows  to  the  appropriate 
collection  and  disclosure  points  in  a 
timely  manner.  In  order  for  a  company's, 
management  to  be  in  a  position  to 
evaluate  whether  the  company's 
periodic  and  current  reports  provide 


151. 


'^  Exchange  Act  Rule  12b-I5  |17  CFR  240.12b- 


=3 17  CFR  249.210  and  249.210b. 
"17  CFR  249.308. 
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appropriate  disclosure  of  the  company's 
business  and  financial  performance  and 
condition,  the  company  must  have 
sufficient  procedures  to  bring 
potentially  material  information  to  the 
attention  of  management  and  others 
responsible  for  disclosure. 

Currently,  reporting  companies  are 
required  to  establish  and  maintain 
systems  of  internal  procedures  and 
controls  with  respect  to  their  financial 
information. ■'•''  Our  proposal  has  a 
complementary  focus;  it  is  intended  to 
ensure  that  a  company  maintains 
commensurate  procedures  for  gathering, 
analyzing  and  disclosing  all  information 
that  is  required  to  be  included  in  its 
periodic  and  current  reports. 

2.  Description  of  Proposal 

We  propose  to  require  every  company 
subject  to  the  reporting  requirements  of 
Section  13(a)  or  Section  15(d)  5«  of  the 
Exchange  Act  to: 

•  Maintain  sufficient  procedures  to 
provide  reasonable  assurance  that  the 
company  is  able  to  collect,  process  and 
disclose,  within  the  time  periods  ' 
specified  in  our  rules  and  forms,  the 
information,  including  non-financial 
information,  required  to  be  disclosed  in 
its  periodic  and  current  reports  filed 
pursuant  to  the  Exchange  Act;  and 

•  Before  the  filing  of  its  annual  report 
on  Form  10-K  or  10-KSB, 

Conduct  an  evaluation  of  the 
effectiveness  of  the  design  and 
operation  of  these  procedures  under 
the  supervision  of  company 
management;  ""'^  and 
'"  Ensure  that  those  conducting  the 
evaluation  communicate  the  results 
of  the  evaluation  to  the  company's 
principal  executive  officer  and 
principal  financial  officer  and  board 
of  directors. 
•As  previously  discussed,  these 
procedures  are  intended  to  cover  a 
broader  range  of  information  than  are 
covered  by  a  company's  internal 
procedures  and  controls  for  the 
processing  and  disclosure  of  financial 
information.  For  example,  the 
procedures  would  ensure  timely 
collection  and  evaluation  of  information 
potentially  subject  to  disclosure  under 
the  requirements  of  Regulation  S-K  or 


*5  See  Section  13(b)(2)  of  the  Exchange  Act  |15 
U.S.C.  78m(b)(2)l  and  Rules  13b2-l  and  13b2-2  1 17 
CFR  240.1 3b2-l  and  240.]3b2-2|. 

"•IS  U.S.C.  78m(a)  and  78o(d). 

''The  annual  evaluation  should  identify',  at  a 
minimum,  any  material  weakness  in  the  company's 
procedures,  any  other  deficiency  that  would 
significantly  adversely  affect  the  company's  ability 
to  collect,  process  or  disclose  required  information 
on  a  timely  basis  and  any  material  changes  in  these 
procedures,  including  any  corrective  actions,  that 
the  company  has  taken  or  is  taking  with  regard  to 
the  identified  weaknesses  or  deficiencies. 


S-B.''"  The  procedures  also  should 
capture  information  that  is  relevant  to 
an  assessment  of  the  need  to  disclose 
developments  and  risks  that  pertain  to 
the  company's  businesses. '"'^  They  also 
would  cover  information  that  must  be 
evaluated  in  the  context  of  the 
disclosure  requirement  of  Exchange  Act 
Rule  12b-20.  We  believe  that  most 
companies  already  maintain  internal 
systems,  either  formal  or  informal,  for 
gathering  this  information  to  satisfy 
their  Exchange  Act  reporting 
obligations,  typically  in  conjunction 
with  their  internal  financial  procedures 
and  controls.  The  proposed  rule  would 
enhance  investor  confidence  that  these 
systems  are  adequate  and  are  regularly 
monitored  and  evaluated  to  ensure  that 
shortcomings  are  corrected.  The 
proposed  rule  also  would  help  to  ensure 
that  a  company's  systems  grow  and 
evolve  with  its  business  and  are  capable 
of  producing  quarterly,  annual  and 
current  reports  that  are  accurate  and 
reliable.'*" 

We  are  not  proposing  to  require  any 
particular  procedures  for  conducting 
this  evaluation.  Instead,  we  would  rely 
on  each  company  to  develop  a  process 
that  is  consistent  with  its  business  and 
internal  management  and  supervisory 
practices.  We  do  recommend,  however, 
that  a  company  create  a  committee  with 
responsibility  for  considering  the 
materiality  of  information  and 
determining  disclosure  obligations  on  a 
timely  basis.  It  seems  logical  that  such 
a  committee  would  report  to  senior 
management,  including  the  principal 
executive  officer  and  the  principal 
financial  officer.  Officers  and  employees 
of  the  company  who  have  an  interest  in 
and  the  expertise  to  serve  on  the 
committee  could  include: 

•  The  principal  accounting  officer  or 
the  controller; 

•  The  general  counsel  or  other  senior 
legal  official  with  responsibility  for 
disclosure  matters  who  reports  to  the 
general  counsel; 

•  The  principal  risk  management 
officer; 

•  The  chief  investor  relations  officer 
(or  an  officer  with  equivalent 
responsibilities);  and 

•  Such  other  officers  or  employees, 
including  individuals  associated  with 
company's  business  units,  as  the 
company  deems  appropriate. 


*■  17  CFR  229.10  et  seq.  or  17  CFR  228.10  el  seq. 

™For  example,  for  .some  businesses,  an 
assessment  and  evaluation  of  operational  and 
regulatory  risks  ma\'  l>e  iU!cessar\'. 

""  Accordinglj;.  a  company  that  failed  to  maintain 
adequate  proi:edures.  revieu'  them  and  otherwise 
comply  with  the  rule  could  be  subject  to 
Commission  action  for  violating  Section  13(a)  of  the 
Exchange  Act  even  where  the  failure  did  not  lead 
to  flawed  disclosunv 


Questions  regarding  the  proposed 
internal  procedures  and  controls: 

•  How  do  companies  currently  ensure 
that  required  information  is  reported  in 
an  accurate  and  timely  manner?  What  is 
the  role  of  senior  management  in  this 
process? 

•  To  what  extent  do  companies 
already  have  committees  of  senior 
management  or  other  procedures  in 
place  to  identify  and  consider 
disclosure  issues? 

•  Should  the  proposed  rule  require  a 
company  to  establish  a  formal 
committee  to  identify  and  consider 
disclosure  issues?  If  yes.  should  the 
proposed  rule  specify  the  composition 
of  the  committee?  Would  it  be 
preferable  for  companies  to  establish 
committees  that  are  comparable  in  terms 
of  their  composition? 

•  To  what  extent  do  companies 
already  have  committees  of  senior 
management  or  other  procedures  in 
place  to  identify  and  consider 
performance-related  issues? 

•  Should  the  proposed  rule  set  out 
specific  procedures  that  companies 
should  follow  in  conducting  the  annual 
evaluation  of  the  effectiveness  of  the 
design  and  operation  of  a  company's 
internal  communications  and  reporting 
system?  If  so,  what  type  of  procedures 
are  appropriate? 

•  What  other  mechanisms  would 
ensure  adequate  procedures  for 
collecting,  processing  and  disclosing 
information  on  a  timely  basis? 

•  Should  the  annual  evaluation 
contemplated  by  the  proposed  rule  be 
replaced  or  accompanied  by  a  duty  of 
inquiry  on  the  part  of  a  company's 
principal  executive  officer  and  principal 
financial  officer? 

C.  Certification  as  to  Review  of 
Evaluation  of  Reporting  Procedures  in 
Annual  Reports 

In  the  case  of  an  annual  report  on 
Form  10-K  or  10-KSB.  in  addition  to  the 
statements  described  above,  a 
company's  principal  executive  officer 
and  principal  financial  officer  would 
have  to  certify  that  they  have  reviewed 
the  results  of  their  company's 
evaluation  of  the  procedures  maintained 
by  the  company  to  collect,  process  and 
disclose  the  information  required  in  the 
periodic  and  current  reports  filed  by  the 
company.'*'  The  proposed  certification 
would  ensure  that  a  company's  senior 
executives  give  appropriate  attention  to 
the  company's  means  for 
communicating  important  information 
within  the  organization  and  for  ensuring 
that  its  procedures  for  transmission  of 
this  information  as  part  of  the 


"'  See  proposed  Rules  13a-14(c)  and  lSd-14(c). 
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''s  reporting  process  are  both 
reliable  and  timely.  For  example,  these 
procedures  may  identify  categories  of 
information  that  are  relevant  to  the 
disclosure  required  about  a  company's 
principal  business  activities  and 
provide  timeframes  for  the  internal 
dissemination  of  this  information  so 
that  it  reaches  the  appropriate  decision- 
makers. 

Although  we  propose  to  require  only 
the  principal  executive  officer  and 
principal  financial  officer  to  certify  that 
they  have  reviewed  the  results  of  their 
company's  evaluation  of  its  internal 
procedures,  we  believe  that  it  would  be 
beneficial  if  the  company's  board  of 
directors  also  participates  in  the  review 
of  this  evaluation.  Not  only  will  the 
company  benefit  from  the  different 
perspectives  and  experience  of  the 
directors,  this  participation  should  aid 
individual  directors  in  fulfilling  their 
fiduciary  responsibilities  to  the 
company. 

Question  regarding  certification  of 
review  of  evaluation  of  procedures: 

•  Would  the  proposed  certification 
cause  the  principal  executive  officer  and 
principal  financial  officer  to  be  more 
involved  in  the  oversight  of  a  company's 
internal  reporting  system? 

•  Should  the  certification  be 
expanded  to  include  a  statement 
regarding  the  substance  or  results  of  the 
evaluation  of  a  company's  internal 
procedures? 

•  Should  we  require  directors  to  also 
certify  that  they  have  reviewed  the 
evaluation  of  procedures?  Rather  than 
the  full  board,  should  a  company's  audit 
committee  be  required  to  certify  that  it 
has  reviewed  the  results  of  the 
evaluation  of  the  company's  system  of 
internal  procedures  and  controls  with 
respect  to  the  financial  information 
included  in  a  company's  periodic  and 
ciirrent  reports? 

•  The  Corporate  Accoimtability  and 
Listing  Standards  Committee  appointed 
by  the  New  York  Stock  Exchange  to 
review  its  current  listing  standard  has 
recommended  a  certification 
requirement  for  the  chief  executive 
officer  of  listed  companies.**^  Consistent 


»*  Under  this  recommendation,  the  chief 
executive  officer  of  each  listed  company  would 
certify  each  year  that  the  company  has  estabUshed 
procedures  for  verifying  the  accuracy  and 
completeness  of  the  information  provided  to 
investors:  that  those  procedures  have  been  carried 
out:  and  that,  based  on  his  or  her  assessment  of  the 
adequacy  of  those  procedures  and  of  the  diligence 
of  those  carrying  them  out,  he  or  she  has  no 
reasonable  cause  to  believe  that  the  information 
provided  to  investors  is  not  accurate  and  complete 
in  all  material  respects.  The  chief  executive  officer 
would  further  be  required  to  certify  that  he  or  she 
has  reviewed  with  the  board  those  procedures  and 
the  company's  compliance  with  them.  See  Report 
of  the  NYSE  Corporate  Accountability  and  Listing 


with  this  recommendation,  should  we 
require  a  company  to  certify  that  it  has 
established  procedures  for  verifying  the 
accuracy  and  completeness  of  the 
information  provided  to  investors  and 
that  those  procedures  have  been  carried 
out? 

D.  Application  to  Small  Entities  and 
Foreign  Registrants 

The  proposed  rules  generally  do  not 
distinguish  between  large  and  small 
companies.  Because  of  the  importance 
of  the  certification  requirement,  we 
believe  that  it  would  be  appropriate  to 
apply  the  proposed  rules  to  all 
companies  that  file  Exchange  Act 
reports.  Although  we  don't  believe  that 
the  proposed  rules  would  impose  a 
significant  burden  on  small  companies, 
we  nevertheless  request  comment  on 
whether  we  should  exclude  a  company 
considered  to  be  a  "small  business 
issuer"  imder  our  rules  ^^  from  the 
proposed  rules  or  make  other 
accommodations  for  companies  based 
on  their  size. 

The  proposed  rules  would  not  apply 
to  foreign  private  issuers  subject  to  the 
reporting  requirements  of  Section  13(a) 
or  15(d)  of  the  Exchange  Act.^  Form 
20-F.85  the  disclosure  document  used 
by  foreign  private  issuers  for  annual 
reporting  obligations  under  the 
Exchange  Act,  does  not  impose 
signature  requirements  similar  to  those 
required  on  Form  10-K.^®  Form  20-F 
need  only  be  signed  on  behalf  of  the 
company  by  any  authorized  officer 
(which  generally  would  include  the 
principal  executive  officer  or  principal 
financial  officer).  Unlike  Form  10-K,  it 
does  not  have  to  be  signed  by  the 
company's  principal  executive  officer  or 
officers,  principal  financial  officer, 
controller  or  principal  accounting 
officer  and  a  majorify  of  the  board  of 
directors.  Fiulhermore,  foreign  private 
issuers  are  not  required  to  file  quarterly 
reports  on  Form  10-Q  or  Form  10- 
QSB.67 


Standards  Committee  ()une  6.  2002).  at  23,  available 
at  http://www.nyse.com/abouthome.html7querys/ 
about/re  port.html. 

^^  For  purposes  of  the  Exchange  Act.  a  "small 
business  issuer"  is  a  U.S.  or  Canadian  issuer  that 
is  not  an  investment  company  with  revenues  and 
a  public  "float"  (the  aggregate  market  value  of  the 
issuer's  outstanding  common  equity  held  by  non- 
affiliates)  of  less  than  S25  million.  See  Exchange 
Act  Rule  12b-2  (17  CFR  240.12l>-2|. 

"The  definition  of  a  "foreign  private  issuer"  is 
set  forth  in  Exchange  Act  Rule  3b-4  (17  CFR 
240.3b-4|. 

Bsl7CFR249.220f. 

•*  See  General  Instruction  D  to  Form  20-F. 

''^  Instead,  a  foreign  private  issuer  is  required  to 
file,  on  Form  6-K  (17  CFR  249.306).  copies  of  all 
information  that  the  issuer  makes  or  is  required  to 
make  public  under  the  laws  of  its  jurisdiction  of 
incorporation,  files  or  is  required  to  file  under  the 


In  addition,  mandatory  requirements 
regarding  internal  procedures  raise 
several  issues,  since  those  requirements 
may  be  inconsistent  with  the  laws  or 
practices  of  the  foreign  private  issuers' 
home  jurisdiction  and  stock  exchange 
requirements.  For  these  reasons, 
applying  the  proposed  rules  to  foreign 
private  issuers  would  raise  additional 
issues  that  do  not  exist  for  domestic 
companies.  Therefore,  we  do  not 
propose  to  apply  the  certification  and 
procedural  requirements  to  foreign 
private  issuers  at  this  time.  Nonetheless, 
we  are  interested  in  soliciting  comment 
on  whether  we  should  apply  the 
proposed  rules  to  foreign  registrants. 

Questions  regarding  the  scope  of  the 
proposed  rules: 

•  Should  we  exclude  small  entities 
fi-om  the  proposed  rules? 

•  If  so.  should  we  limit  the  exclusion 
to  "small  business  issuers"  as  defined 
imder  our  rules,  or  is  some  other 
threshold  more  appropriate? 

•  Should  we  subject  foreign  private 
issuers  to  proposed  Rules  13a-14  and 
15d-14? 

•  Should  we  require  Form  20-F 
(whether  used  as  a  registration 
statement  or  an  annual  report  under  the 
Exchange  Act)  to  be  signed  by  a 
company's  principal  executive  officer  or 
officers,  its  principal  financial  officer, 
its  controller  or  principal  accounting 
officer  and  by  at  least  a  majority  of  the 
board  of  directors? 

•  Should  we  subject  foreign  private 
issuers  to  proposed  Rules  13a-i5  and 
15d-15?  Would  requiring  foreign 
private  issuers  to  maintain  procedures 
as  contemplated  by  the  proposed  rules 
conflict  or  unduly  interfere  with  the 
legal  obligations  or  internal  operations 
of  foreign  companies? 

•  What  impact  would  the  proposed 
rules  have  on  the  willingness  of  foreign 
companies  to  raise  capital  in  the  public 
U.S.  capital  markets,  to  fist  on  U.S. 
markets  and  to  register  their  securities 
under  the  Securities  Act  or  the 
Exchange  Act? 

m.  General  Request  for  Comment 

We  are  proposing  these  rules  to 
improve  the  quality  and  reliability  of 
the  disclosure  contained  in  companies' 
periodic  and  current  reports  filed 
pursuant  to  the  Exchange  Act.  We 
solicit  comment,  both  specific  and 
general,  upon  each  aspect  of  the 
proposed  rules.  If  you  would  like  to 
submit  written  comments  on  the 
proposed  rules,  to  suggest  changes  or  to 


rules  of  any  stock  exchange  and  which  is  made 
public  by  the  exchange,  or  otherwise  distributes  or 
is  required  to  distribute  to  its  security  holders.  See 
Exchange  Act  Rule  13a-16  (17  CFR  2'40,13a-16). 
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submit  comments  on  other  matters  that 
might  affect  the  proposed  rules,  we 
encourage  you  to  do  so. 

We  also  solicit  comment  on  the 
following  general  aspects  of  the 
proposed  rules: 

•  What  is  the  current  level  of 
principal  executive  officer  and  principal 
financial  officer  participation  in  the 
preparation  of  periodic  and  current 
reports? 

•  What  is  the  current  level  of 
principal  executive  officer  and  principal 
financial  officer  participation  in  the 
review  and  evaluation  of  the  company's 
internal  information  collection  and 
reporting  procedures? 

•  What  level  of  participation  would 
ensure  adequate  disclosure  to  investors? 

•  Would  the  proposed  certification 
requirement  be  useful  to  investors,  other 
users  of  corporate  disclosure  and 
readers  of  corporate  financial 
statements?  If  not,  how  can  we  improve 
proposed  certification  to  achieve  that 
goal? 

•  In  addition  to  the  requirements  we 
propose,  are  there  particular  aspects  of 
a  company's  preparation  and  filing  of  its 
periodic  and  current  reports  that  the 
proposed  rules  should  specifically 
require  companies  to  address?  If  so, 
what  are  they? 

•  Is  additional  disclosure  or 
regulation  necessary  or  appropriate 
concerning  the  role  of  the  principal 
executive  officer  and  the  principal 
financial  officer  in  preparing  Exchange 
Act  reports? 

•  Are  there  aspects  of  the  proposed 
rules  that  we  should  eliminate?  Are 
there  aspects  that  we  should 
supplement?  We  solicit  comment  on  the 
desirability  of  adopting  some,  but  not 
all,  sections  of  the  proposed  rules. 

In  addition,  we  request  comment  on 
whether  any  further  changes  to  our  rules 
and  forms  are  necessary  or  appropriate 
to  implement  the  objectives  of  the 
proposed  rules. 

IV.  Paperwork  Reduction  Act 

The  proposed  new  rules  and 
amendments  to  existing  rules  and  forms 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
("PRA").''*'  We  are  submitting  the 
proposal  to  the  Office  of  Management 
and  Budget  ("0MB")  for  review  in 
accordance  with  the  PRA.«9  The  titles 
for  these  collections  of  information  are 
"Form  10-K,"  "Form  10-KSB,"  "Form 
10-Q"  and  "Form  10-QSB."  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  an 


information  collection  unless  it  displays 
a  currently  valid  0MB  control  number. 

Form  10-K  (0MB  Control  No.  3235- 
0063)  prescribes  information  that  a 
registrant  must  disclose  annually  to  the 
market  about  its  business.  Form  10-KSB 
(OMB  Control  No.  3235-0420) 
prescribes  information  that  a  registrant 
that  is  a  "small  business  issuer"  as 
defined  under  our  rules  must  disclose 
annually  to  the  market  about  its 
business. 

Form  10-Q  (OMB  Control  No.  3235- 
0070)  prescribes  information  that  a 
registrant  must  disclose  quarterly  to  the 
market  about  its  business.  Form  10-QSB 
(OMB  Control  No.  3235-0416) 
prescribes  information  that  a  registrant 
that  is  a  "small  business  issuer"  as 
defined  under  our  rules  must  disclose 
quarterly  to  the  market  about  its 
business. 

A.  Summary  of  Proposed  Rules 

Proposed  Rules  13a-14  and  15d-14,^° 
if  adopted,  would  require  a  company's 
principal  executive  officer  and  pringipal 
financial  officer  to  certify  that,  to  his  or 
her  knowledge,  the  information  in  the 
company's  quarterly  and  annual  reports 
is  true  in  all  important  respects  as  of  the 
end  of  the  relevant  reporting  period  and 
that  the  reports  contain  all  information 
about  the  company  of  which  he  or  she 
is  aware  that  he  or  she  believes  is 
important  to  a  reasonable  investor  as  of 
the  end  of  the  relevant  reporting  period. 
This  certification  requirement  would 
become  part  of  the  "collection  of 
information"  required  by  Forms  10-Q, 
10-QSB,  10-K  and  10-KSB  because  a 
company's  principal  executive  officer 
and  principal  financial  officer  would 
have  to  review  the  reports  in  order  to 
provide  the  proposed  certification. 

Proposed  Rules  13a-15  and  15d-15,"' 
if  adopted,  would  require  a  company  to 
maintain  sufficient  procedures  to 
provide  reasonable  assurance  that  the 
company  is  able  to  collect,  process  and 
disclose  the  information  required  to  be 
in  the  company's  periodic  and  current 
reports,  and  to  periodically  review  and 
evaluate  these  procedures.  While  we 
believe  that  companies  generally 
maintain  these  types  of  procedures 
already,  the  annual  evaluation  and 
certification  of  these  procedures 
involves  new  requirements.  These 
procedures  would  become  part  of  the 
"collection  of  information"  required  bv 
Forms  10-Q,  10-QSB,  10-K  and  10- 
KSB  because  a  company  would  have  to 
conduct  an  evaluation  of  its  internal 


"«44U.S.C.  3501  etseq. 

«'44  U.S.C.  3507(d)  and  5  CFR  1320.11. 


'"References  to  proposed  Rule  13a-14  in  this 
section  also  refer  to  proposed  Rulp  15d-14. 

'•  References  to  proposed  Rule  13a-15  in  this 
section  also  refer  to  proposed  Rule  15d-15. 


reporting  procedures  and  the  company's 
principal  executive  officer  and  principal 
financial  officer  would  have  to  certify- 
that  they  have  reviewed  the  results  of 
the  evaluation. 

Compliance  with  the  proposed  rules 
would  be  mandatory.  Under  our  rules 
for  the  retention  of  manual  signatures, 
companies  would  have  to  maintain  the 
certification  statements  for  five  years. ''^ 
The  information  required  by  the 
proposed  rules  would  not  be  kept 
confidential. 

B.  Reporting  and  Cost  Burden  Estimates 

The  compliance  burden  estimates  for 
the  proposed  collections  of  information 
are  based  on  several  assumptions.  The 
reporting  requirements  of  Section  13  of 
the  Exchange  Act  apply  to  entities  that 
have  a  class  of  securities  registered 
under  Section  12  of  the  Exchange  Act.^* 
The  reporting  requirements  of  Section 
13  also  apply,  via  Section  15(d)  of  the 
Exchange  Act,  to  entities  with  an 
effective  registration  statement  under 
the  Securities  Act  that  are  not  otherwise 
subject  to  the  registration  requirements 
of  Section  12  of  the  Exchange  Act.  We 
estimate  that  there  are  approximately 
13,200  entities  that  fit  these 
descriptions.''* 

Proposed  Rule  13a-14  would  require 
a  company's  and  to  make  certain 
representations  about  the  contents  of 
those  reports  in  the  certification  that 
must  be  included  in  the  quarterly  and 
annual  reports.  The  compliance  burden 
associated  with  proposed  Rules  13a-14 
and  15d-14  would  be  the  reporting 
burden  associated  with  having  a 
company's  principal  executive  officer 
and  principal  financial  officer  read  and 
think  critically  about  each  quarterly  and 
annual  report  to  be  filed  by  the 
company  so  that  these  individuals  could 
make  the  required  certification%  We 
estimate  that  the  proposed  certification 
requirement  would  result  in  an  increase 
of  five  burden  hours  '^  per  company  in 
connection  with  preparing  each 
quarterly  report  on  Form  10-Q  or  10- 
QSB  and  the  annual  report  on  Form  10- 
K  or  10-KSB. 

Proposed  Rule  13a-15  would  require 
a  company  to  maintain  sufficient 


'-See  the  proposed  amendment  to  Rule  302(b)  of 
Regulation  S-T  (17  CFR  232.302(b)|. 

■M5U..S.C.  78/. 

'■*  This  estimate  is  based  on  the  total  number  of 
companies  that  filed  annual  reports  on  Form  10-K 
(9.384)  or  Form  10-K.SB  (3.789)  during  the  2001 
fiscal  year,  which  are  required  of  all  companies 
with  a  class  of  securities  registered  under  Section 
12  of  the  Exchange  Act  and  all  companies  subject 
to  Section  15(d)  of  the  Exchange  Act. 

"Thi.s  estimate  is  based  ontonsultations  with 
several  law  firms  and  other  persons  who  regularly 
assist  registrants  in  preparing  and  filing  quarterly 
iind  annual  reports  with  the  (".ommission. 
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procedures  to  collect,  process  and 
disclose  the  information  required  in  its 
periodic  and  current  reports  filed  with 
the  Commission.  We  expect  that 
companies  already  maintain  procedures, 
whether  formal  or  informal,  to  comply 
with  their  Exchange  Act  disclosure 
obligations  and  for  their  own  internal 
purposes.  We  do  not  believe  that  the 
proposed  evaluation  requirement  would 
result  in  any  change  in  either  the 
reporting  or  cost  biuden  associated  with 
preparing  quarterly  reports  on  Form  10- 
Q  or  10-QSB  and  annual  reports  on 
Form  10-K  or  10-KSB. 

Based  on  a  burden  hour  estimate  of  20 
hours  per  respondent  per  year,^^  we 
estimate  that,  in  the  aggregate,  all 
respondents  will  incur  263,460  burden 
hoiu^  ^^  to  comply  with  the  proposed 
rules.  The  total  burden  hours  of 
complying  with  Form  10-Q  and  Form 
10-QSB,  revised  to  include  the  bidden 
hours  expectedfrom  the  proposed  rules, 
is  estimated  to  be  3,162.715  hours  for 
Form  10-Q,  an  increase  of  133,730 
hours  ^*  from  the  current  annual  burden 
of  3.028,985  hours,  and  1,302,998  hours 
for  Form  10-QSB,  an  increase  of  58,040 
hoius  ^^  from  the  ciurent  annual  burden 
of  1,244,958  hours.  The  total  burden 
hours  of  complying  with  Form  10-K 
and  Form  10-KSB,  revised  to  include 
the  burden  hours  expected  from  the 
proposed  rules,  is  estimated  to  be 
12,356,382  hours  for  Form  10-K,  an 
increase  of  46,920  hours^"  from  the 
current  annual  burden  of  12,309,462  • 
hours,  and  3,443,254  hours  for  Form 
10-KSB,  an  increase  of  18,945  hours  «' 
from  the  current  annual  burden  of 
3.424.309  hours. 

C.  Request  for  Comment 

We  request  comment  in  order  to:  (a) 
Evaluate  whether  the  proposed 
amendments  to  our  existing  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  practical  utility; 
(b)  evaluate  the  accuracy  of  our  estimate 
of  the  burden  of  the  proposed 
amendments;  (c)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  (d)  evaluate  whether 
there  are  ways  to  minimize  the  burden 


'•Three  quarterly  reports  and  one  annual  report 
X  five  hours  each  =  20  hours. 

"  13.173  companies  x  20  hours  =  263.460  hours. 

'"  26,746  quarterly  reports  x  five  hours  =  133.730 
hours. 

"11 ,608  quarterly  reports  x  five  hours  =  58,040 
hours. 

»"  9,384  annual  reports  x  five  hours  »  46.920 
hours. 

»'  3.789  annual  reports  x  five  hours  =  18,945 
hours. 


of  the  proposed  amendments  on  those 
who  respond,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology."- 
Any  member  of  the  public  may  direct 
to  us  any  comments  concerning  the 
accuracy  of  these  biuden  estimates  and 
any  suggestions  for  reducing  the 
burdens.  Persons  who  desire  to  submit 
comments  on  the  proposed  collections 
of  information  requirements  should 
direct  their  comments  to  the  OMB, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs.  Washington,  DC  20503.  and 
send  a  copy  of  the  comments  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW,  Washington,  DC  20549- 
0609,  with  reference  to  File  No.  S7-21- 
02.  Requests  for  materials  submitted  to 
the  OMB  by  us  with  regard  to  this 
collection  of  information  should  be  in 
writing,  refer  to  File  No.  S7-21-02  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street 
NW,  Washington,  DC  20549.  Because 
the  OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  your  comments  are 
best  assured  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 

V.  Costs  And  Benefits 

We  propose  to  require  a  company's 
principal  executive  officer  and  principal 
financial  officer  to  certify  that,  to  his  or 
her  knowledge,  the  information  in  the 
company's  quarterly  and  annual  reports 
is  true  in  all  important  respects  as  of  the 
end  of  the  relevant  reporting  period  and 
that  the  reports  contain  all  information 
about  the  company  of  which  he  or  she 
is  aware  that  he  or  she  believes  is 
important  to  a  reasonable  investor  as  of 
the  end  of  the  relevant  reporting  period. 
In  addition,  we  propose  to  require  a 
company  to  maintain  sufficient 
procedures  to  provide  reasonable 
assurance  that  the  company  is  able  to 
collect,  process  and  disclose  the 
information  required  in  the  company's 
periodic  and  ciurent  reports,  and  to 
periodically  review  and  evaluate  these 
procedures.  These  proposals  would  help 
ensure  that  information  about  a 
company's  business  and  financial 
condition  is  adequately  reviewed  by  the 
company's  senior  executives,  thereby 
enhancing  investor  confidence  in  the 
quality  of  the  company's  disclosures. 


"2  Comments  are  requested  pursuant  to  44  U.S.C. 
3506(c)(2)(B). 


A.  Benefits 

We  believe  that  investor  confidence  in 
corporate  disclosure  has  suffered 
because  of  a  belief  that  senior  corporate 
officials  may  not  devote  sufficient 
attention  to  the  preparation  of  their 
companies'  quarterly  and  annual  reports 
and  the  internal  procedures  that 
generate  the  data  from  which  they  are 
prepared.  Requiring  a  company's 
principal  executive  officer  and  principal 
financial  officer  to  certify  the  contents 
of  these  reports  should  help  reinforce 
for  these  officers  the  importance  of  these 
reports  and  reinvigorate  their 
participation  in  the  preparation  of  these 
reports.  The  proposed  rule  also  should 
refocus  these  officers  on  assessing 
whether  the  reports  accurately  reflect 
the  company's  business  and  financial 
condition  as  of  the  date  of  the  report. 

In  addition,  the  proposed  rules  should 
help  to  ensure  that  companies  maintain 
sufficient  internal  procedures  to  provide 
reasonable  assurance  that  they  can 
collect,  process  and  disclose  the 
information  that  is  required  in  periodic 
and  current  reports  required  under  the 
Exchange  Act.  To  the  extent  that 
companies  do  not  maintain  adequate 
procedures,  the  proposed  rules  should 
lead  to  the  development,  or 
enhancement  and  modernization,  of 
these  procedures.  The  proposed  annual 
evaluation  of  these  procedures  should 
ensiue  that  companies  devote  adequate 
resources  and  attention  to  the 
maintenance  of  their  reporting  systems. 
Additionally,  the  required  evaluation 
should  help  to  identify  potential 
weaknesses  and  deficiencies  in  advance 
of  a  system  breakdown,  thereby 
ensuring  the  continuous,  orderly  and 
timely  flow  of  information  within  the 
company  and,  ultimately,  to  investors 
and  the  marketplace. 

The  proposed  rules  also  would 
require  companies'  principal  executive 
officers  to  provide  a  certification  in 
cormection  with  quarterly  reports.  In 
view  of  the  fact  that  principal  executive 
officers  may  not  always  be  directly 
involved  in  the  preparation  of  these 
reports,  any  duly  authorized 
representative  of  the  company  may  sign. 
The  proposed  certification  requirement 
should  lead  to  greater  involvement  of 
principal  executive  officers  in  the 
preparation  of  these  reports. 

By  emphasizing  the  importance  of  the 
role  of  senior  management  in  the 
reporting  process,  the  proposed  rules 
should  help  to  bolster  investor 
confidence  in  the  quality  of  the 
disclosure  in  companies'  Exchange  Act 
reports.  This,  in  turn,  should  help  to 
bolster  investor  confidence  in  the 
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securities  markets.  These  benefits  are 
difficult  to  quantify. 

B.  Costs 

While  the  proposed  amendments  may 
lead  to  some  additional  costs  for 
companies,  we  believe  that  these  costs 
should  be  minimal.  The  proposed 
certification  requirement  would  require 
a  company's  principal  executive  officer 
and  principal  financial  officer  to  read 
the  company's  quarterly  and  annual 
reports  and  to  make  the  required 
certification.  We  assume  that  these 
corporate  officers  already  read  the 
company's  annual  report,  so  this  should 
impose  no  additional  burden.  To  the 
extent  that  a  corporate  officer  would 
need  to  spend  additional  time  thinking 
critically  about  the  overall  context  of  his 
or  her  company's  disclosure,  the 
company  would  incur  costs.  For 
purposes  of  the  PRA,^''  we  estimate  that 
the  paperwork  burden  would  be 
approximately  263,500  hoiu^. 

The  required  certification  of  quarterly 
and  annual  reports  by  the  principal 
executive  officer  and  the  principal 
financial  officer  creates  a  new  legal 
obligation  for  these  individuals,  but 
does  not  change  the  standard  of  legal 
liability.  We  believe  that  the  potential, 
incremental  cost  of  litigation  arising 
from  signing  a  certification  is  justified 
by  the  benefit  to  security  holders  of 
knowing  that  the  principal  executive 
officer  has  been  involved  in  the 
preparation  of  this  report. 

We  believe  that  most  reporting 
companies  already  maintain  internal 
procedures  for  identifying  and 
processing  the  information  needed  to 
satisfy  their  disclosure  obligations 
under  the  Exchange  Act.  The  proposed 
rule  does  not  dictate  that  companies 
follow  any  particular  procedure.  Some 
companies  may  need  to  institute 
appropriate  procedures.  Other 
companies  may  need  to  enhance 
existing  informal  or  ad  hoc  procedures. 
These  incremental  costs  are  difficult  to 
quantify.  We  do  not  have  data  to 
quantify  the  cost  of  implementing,  or 
upgrading  and  strengthening  existing, 
internal  reporting  procedures,  and  we 
seek  comments  and  supporting  data  on 
these  costs. 

The  proposed  annual  evaluation  of 
the  internal  reporting  procedures  would 
result  in  costs  for  companies.  Many 
companies  may  already  regularly 
monitor  and  evaluate  their  procedures. 
Because  the  size  and  scope  of  these 
internal  systems  is  likely  to  vary  among 
companies,  it  is  difficult  to  provide  an 
accurate  cost  estimate.  For  purposes  of 


»■■•  See  Section  IV  above. 


the  PRA,»^  we  estimate  that  the 
paperwork  burden  would  be 
approximately  263,500  hours.  Assuming 
a  cost  of  $200.00  per  hour,  we  believe  * 
that  the  total  cost  would  be 
approximately  $4,000  per  year  for  each 
company."^'  Thus,  we  believe  that  the 
aggregate  cost  of  the  proposed  rules 
would  be  approximately  $52,700,000 
each  year.  8^ 

C.  Request  for  Comments 

We  request  comment  on  all  aspects  of 
this  cost-benefit  analysis,  including 
-  identification  of  any  additional  costs  or 
benefits  of,  or  suggested  alternatives  to. 
the  proposed  rules.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  to 
the  extent  possible. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis,  or  IRFA,  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.^^  It  involves  proposed 
rules  under  the  Exchange  Act  that 
would  require  a  company's  principal 
executive  officer  and  principal  financial 
officer  to  certify  that,  to  his  or  her 
knowledge,  the  information  in  the 
company's  quarterly  and  annual  reports 
is  true  in  all  important  respects  as  of  the 
end  of  the  relevant  reporting  period  and 
that  the  reports  contain  all  information 
about  the  issuer  of  which  he  or  she  is 
aware  that  he  or  she  believes  is 
important  to  a  reasonable  investor  as  of 
the  end  of  the  relevant  reporting  period. 
In  addition,  the  proposed  rules  would 
require  a  company  to  maintain 
procedures  to  provide  reasonable 
assurance  that  the  company  is  able  to 
collect,  process  and  disclose  the 
information  required  in  the  company's 
periodic  and  current  reports,  and  also  to 
require  periodic  review  and  evaluation 
of  these  procedures. 

A.  Reasons  for,  and  Objectives  of, 
Proposed  Rules 

The  piu-pose  of  the  proposed  rules  is 
to  improve  the  quality  of  corporate 
disclosure  and  to  promote  investor 
confidence  in  the  quality  of  the 
disclosure  contained  in  quarterly  and 
annual  reports.  By  improving  the 
quality  of  disclosure,  the  proposed  rules 
would  enhance  investor  confidence  in 
the  fairness  and  integrity  of  the 
securities  markets. 


"••  See  Section  IV  above. 
"5  20  hours  X  S200  per  hour  =  54,000. 
""  263.460  hours  x  $200  =  S52,692,000;  See  note 
77  above. 
•'5  U.S.C.  §603. 


B.  Legal  Basis 

We  are  proposing  the  rules  under  the 
authority  set  forth  in  Sections  10(b),  13. 
15(d)  and  23(a)  of  the  Exchange  Act. 

C.  Small  Entities  Subject  to  the 
Proposed  Rules 

The  proposed  rules  would  affect  small 
entities  that  are  subject  to  the  reporting 
requirements  of  Section  13(a)  or  15(d)  of 
the  Exchange  Act.  For  purposes  of  the 
Regulatory  Flexibility  Act,  the  Exchange 
Act**"  defines  the  term  "small 
business,"  other  than  an  investment 
company,  to  be  an  issuer  that,  on  the 
last  day  of  its  most  recent  fiscal  year, 
has  total  assets  of  $5  million  or  less.»^ 
We  estimate  that  there  are 
approximately  2.500  companies  subject 
to  the  reporting  requirements  of  Section 
13(a)  or  15(d)  of  the  Exchange  Act  that 
are  not  investment  companies  and  that 
have  assets  of  $5  million  or  less.** 

D.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposed  rules  would  require 
companies  to  include  a  certification  in 
their  quarterly  and  annual  reports, 
signed  by  the  company's  principal 
executive  officer  and  principal  financial 
officer,  stating  that,  to  their  knowledge, 
the  information  contained  in  the  report 
is  true  in  all  important  respects  and  that 
they  believe  the  reports  contain  all 
information  about  the  company  of 
which  they  are  aware  that  is  important 
to  a  reasonable  investor.  In  addition,  the 
proposed  rules  would  reqiilte 
companies,  including  "small 
businesses,"  to  maintain  sufficient 
procedures  to  provide  reasonable 
assurance  that  the  company  is  able  to 
collect,  process  and  disclose  the 
information  required  in  periodic  and 
current  reports  filed  with  the 
Commission,  and  to  periodically  review 
and  evaluate  these  procedures. 
Consequently,  the  proposed  rules  would 
increase  the  costs  associated  with 
compliance  with  companies'  Exchange 
Act  reporting  obligations. 

E.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

We  believe  that  there  are  no  rules  that 
duplicate,  overlap  or  conflict  with  the 
proposed  rules,  except  as  follows.  Our 
rules  require  that  designated  corporate 
officials  sign  quarterly  and  annual 
reports.*"  The  proposed  rules  would 


»»17CFR240.0-10(a). 

"<*  A  similar  definition  is  provided  under 
Securities  Act  Rule  157  (17  CFR  230.157). 

'"'This  estimate  is  based  on  filings  with  the 
Commission. 

<"  Annual  reports  must  be  signed  by  a  registrant 
and  on  a  registrant's  behalf  by  its  principal 

Continued 
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add  a  certification  by  a  company's 
principal  executive  officer  and  principal 
financial  officer  to  these  signature 
requirements.  While  the  proposed 
certification  involves  an  additional 
signature  requirement,^^  ^^e  believe  that 
any  potential  duplication  is  warranted 
as  the  proposed  certification  should 
cause  these  officials  to  review  more 
carehilly  the  disclosure  in  their 
companies'  quarterly  and  annual  reports 
and  to  participate  more  extensively  in 
the  preparation  of  these  reports.  We 
expect  that  the  quality  and  transparency 
of  this  disclosure  would  improve  as  a 
result  of  this  type  of  mandated  review. 
Section  13(b)(2)(B)  of  the  Exchange 
Act  ^^  requires  companies  that  are 
subject  to  the  reporting  requirements  of 
Section  13(a)  or  15(d)  to  devise  and 
maintain  a  system  of  internal 
accounting  controls  sufficient  to  provide 
reasonable  assurances  that  the 
transactions  and  information  are 
recorded  as  necessary  to  permit  the 
preparation  of  the  company's  financial 
statements.  Proposed  Rules  13a-15  and 
15d-15  are  intended  to  address  the 
company's  procedures  for  collecting  and 
processing  the  non-financial 
information  that  is  required  to  be 
disclosed  in  periodic  and  current 
reports  files  pursuant  to  the  Exchange 
Act. 

F.  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

The  Regulatory  Flexibility  Act  directs 
us  to  consid#  significant  alternatives 
that  would  accomplish  the  stated 
objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  that  regard,  we  are 
considering  the  following  alternatives: 

(a)  Establishing  different  compliance  or 
reporting  requirements  that  take  into 
account  the  resources  of  small  entities, 

(b)  clarifying,  consolidating  or 
simplifying  compliance  and  reporting 
requirements  under  the  rules  for  small 
entities  and  (c)  exempting  small  entities 
from  all  or  part  of  the  proposed  rules. 


executive  officer  or  officers,  its  principal  financial 
officer,  its  controller  or  principal  accounting  officer 
and  by  at  least  the  majority  of  the  board  of  directors. 
See  General  Instruction  D(2)(a)  of  Form  10-K  and 
General  Instruction  C.2  of  Form  10-KSB.  Quarterly 
reports  must  be  signed  on  a  registrant's  behalf  by 
a  dulv  authorized  representative  of  the  registrant 
and  by  the  principal  financial  officer  or  the 
principal  accounting  officer  of  the  registrant.  See 
General  Instruction  C  of  Form  10-Q  and  General 
Instruction  F.2  of  Form  10-QSB. 

'2  Except  in  the  case  of  a  certification  of  a 
quarterly  report  by  a  company's  principal  executive 
officer.  Currently,  a  quarterly  report  on  Form  10- 
Q  or  10-QSB  need  not  be  signed  by  a  registrant's 
principal  executive  officer.  See  General  Instruction 
G  to  Form  10-Q  and  General  Instruction  F.2  to 
Form  10-QSB. 

9n5  U.S.C.  78m(b)(2)(B). 


The  proposed  rules  are  intended  to  help 
ensure  that  information  about  a 
company's  business  and  financial 
condition  is  adequately  reviewed  by  the 
company's  senior  executives,  thereby 
enhancing  investor  confidence  in  the 
quality  of  the  company's  disclosures. 
We  solicit  comment  as  to  whether  small 
business  issuers  should  be  excluded 
from  the  proposed  rules. 

The  proposed  certification 
requirement  should  result  in  minimal 
cost  for  companies.  It  is  possible  that  a 
failure  to  comply  with  this  requirement 
could  be  harmful  to  small  entities 
because  it  may  lead  investors  to 
conclude  that  an  entity  has  inadequate 
management  and  reporting  controls  and, 
consequently,  presents  an  unacceptable 
investment  risk.  The  proposed 
certification  requirement  involves  a 
design  standard  in  that  the  form  and 
content  of  the  certification  is  dictated  by 
the  proposed  rules  and  could  be 
comparable  for  all  companies,  including 
small,  as  well  as  large,  entities. 

The  annual  evaluation  of  information 
collection  and  reporting  procedures 
contemplated  by  the  proposed  rules 
involves  a  performance  standard.  The 
proposed  rules  do  not  mandate  how 
companies  should  conduct  this 
evaluation.  This  flexibility  will  enable 
small  and  large  entities  to  develop 
approaches  for  the  evaluation  that  are 
appropriate  to  their  individual 
circiunstances. 

G.  Request  for  Comments 

We  encourage  the  submission  of 
comments  with  respect  to  any  aspect  of 
the  IRFA.  In  particular,  we  request 
comment  on  the  number  of  small 
businesses  that  would  be  affected  by  the 
proposed  rules,  the  nature  of  the  impact, 
how  to  quantify  the  number  of  small 
businesses  that  would  be  affected  and 
how  to  quantify  the  impact  of  the 
proposed  rvdes.  Commenters  are 
requested  to  describe  the  nature  of  any 
effect  and  provide  empirical  data  and 
other  factual  support  for  their  views  to 
the  extent  possible.  These  comments 
will  be  considered  in  the  preparation  of 
the  Final  Regulatory  Flexibility 
Analysis,  if  the  proposed  rules  are 
adopted,  and  will  be  placed  in  the  same 
public  file  as  comments  on  the  proposed 
rules. 

Vn.  Consideration  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  or  "SBREFA,"  *•  we  must  advise 


the  Office  of  Management  and  Budget  as 
to  whether  the  proposed  rules  constitute 
a  "major"  rule.  Under  SBREFA,  a  rule 
is  considered  "major"  where,  if 
adopted,  it  results  or  is  likely  to  result 
in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease); 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  efiects  on 
competition,  investment  or  innovation. 

Wnere  a  rule  is  "major,"  its 
effectiveness  will  generally  be  delayed 
for  60  days  pending  Congressional 
review.  We  request  comment  on  the 
potential  impact  of  the  proposed  rules 
on  the  economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

Vm.  Consideration  of  Burden  on 
Competition 

Section  23(a)(2)  of  the  Exchange 
Act^^  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

Tne  proposed  rules  are  intended  to 
enhance  investor  confidence  in  the 
quality  of  the  information  available  to 
them  in  quarterly  and  annual  reports 
filed  pursuant  to  the  Exchange  Act.  We 
do  not  believe  that  the  proposed  rules 
would  impose  any  burden  on 
competition.  Companies  would  incur 
some  costs  in  complying  with  the 
proposed  rules.  These  costs  would 
include  conducting  an  aimual 
evaluation  of  the  company's  procedures 
to  collect,  process  and  disclose,  on  a 
timely  basis,  the  information  required  in 
periodic  and  current  reports  filed  by  the 
company  pursuant  to  the  Exchange  Act. 
We  request  comment  on  whether  the 
proposed  rules,  if  adopted,  would 
impose  a  burden  on  competition. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

K.  Promotion  of  Efficiency, 
Competition  and  Capital  Formation 

Section  3(f)  of  the  Exchange  Act»'» 
requires  us,  when  engaging  in 
rulemaking  where  we  are  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 


"♦Public  Law  104-121.  Title  11.  110  Stat.  857 
(1996)  (codified  in  various  sections  of  5  U.S.C,  15 
U.S.C  and  as  a  note  to  5  U.S.C  601). 


95  15  U.S.C.  78w(a)(2). 
9«  15  U.S.C  78c(f). 


Federal  Register /Vol.  67,  No.  119 /Thursday,  June  20.  2002  /  Proposed  Rules 


41887 


interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition  and  capital  formation.  The 
proposed  rules  are  intended  to  enhance 
investor  confidence  in  the  quality  of  the 
information  available  to  them  in 
quarterly  and  annual  reports  filed 
pursuant  to  the  Exchange  Act.  We 
believe  that  by  requiring  a  company's 
principal  executive  officer  and  principal 
financial  officer  to  certify  that,  to  their 
knowledge,  the  information  contained 
in  these  reports  is  true  in  all  important 
respects  and  that  they  believe  the 
reports  contain  all  information  about  the 
company  of  which  they  are  aware  that 
is  important  to  a  reasonable  investor, 
investor  confidence  in  the  securities 
markets  will  be  enhanced,  thereby 
leading  to  a  more  efficient  market. 

We  do  not  believe  that  the  proposed 
rules  would  impose  any  burden  on 
competition.  Companies  would  incur 
some  costs  in  complying  with  the 
proposed  rules.  These  costs  would 
include  conducting  an  annual 
evaluation  of  the  company's  procediues 
to  collect,  process  and  disclose,  on  a 
timely  basis,  the  information  required  in 
periodic  and  current  reports  filed  by  the 
company  pursuant  to  the  Exchange  Act. 
We  request  comment  on  whether  the 
proposed  rules,  if  adopted,  would 
impose  a  burden  on  competition. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

X.  Statutory  Authority 

The  rules  and  amendments  contained 
in  this  release  are  being  proposed  under 
the  authority  set  forth  in  Sections  10(b), 
13, 15(d)  and  23(a)  of  the  Exchange  Act. 

Text  of  Proposed  Rules  and 
Amendments 

List  of  Subjects  in  17  CFR  Parts  232, 
240  and  249 

Securities. 

In  accordance  with  the  foregoing. 
Tide  17,  Chapter  II.  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  232— GENERAL  RULES  AND 
REGULATIONS  FOR  ELECTRONIC 
RUNGS 

1.  The  authority  citation  for  Part  .232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j, 
77s(a),  77sss(a),  78c(b),  787,  78m,  78n, 
78o(d).  78w(a).  7871(d),  79t(a).  80a-8,  80a- 
29,  80a-30  and  80a-37. 

2.  By  amending  §  232.302  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 


§232.302    Signatures. 

(a)  Required  signatures  to  or  within 
any  electronic  submission  (including, 
without  limitation,  signatories  within 
the  certifications  required  by 
§§240.13a-14  and  240.15d-14  of  this 
chapter)  must  be  in  typed  form  rather 
than  manual  format.  Signatures  in  an 
HTML  document  that  are  not  required 
may,  but  are  not  required  to,  be 
presented  in  an  HTML  graphic  or  image 
file  within  the  electronic  filing,  in 
compliance  with  the  formatting 
requirements  of  the  EDGAR  Filer 
Manual.  When  used  in  connection  with 
an  electronic  filing,  the  term  "signature" 
means  an  electronic  entry  in  the  form  of 
a  magnetic  impulse  or  other  form  of 
computer  data  compilation  of  any  letters 
or  series  of  letters  or  characters 
comprising  a  name,  executed,  adopted 
or  authorized  as  a  signature.  Signatures 
are  not  required  in  unofficial  PDF 
copies  submitted  in  accordance  with 
§232.104. 

(b)  Each  signatory  to  an  electronic 
filing  (including,  without  limitation, 
each  signatory  to  the  certifications 
required  by  §§  240.13a-14  and  240.15d- 
14  of  this  chapter)  shall  manually  sign 

a  signature  page  or  other  document 
authenticating,  acknowledging  or 
otherwise  adopting  his  or  her  signature 
that  appears  in  typed  form  within  the 
electronic  filing.  Such  document  shall 
be  executed  before  or  at  the  time  the 
electronic  filing  is  made  and  shall  be 
retained  by  the  filer  for  a  period  of  five 
years.  Upon  request,  an  electronic  filer 
shall  furnish  to  the  Commission  or  its 
staff  a  copy  of  any  or  all  documents 
retained  pursuant  to  this  section. 


PART  24&-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1 934 

3.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f,  78g,  78i,  78j, 
78J-1,  78k,  78k-l,  787,  78m,  78n,  78o,  78p, 
78q.  78s,  78u-5.  78w,  78x,  787  7,  78mm,  79q. 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  80b-3, 
80b— 4  and  80b-ll,  unless  otherwise  noted. 
***** 

3.  By  adding  §  240.13a-14  to  read  as 
follows: 

§  240.1 3a-1 4    Certification  of  disclosure  in 
annuai  and  quarterly  reports. 

(a)  Each  annual  and  quarterly  report 
filed  pursuant  to  section  1 3(a)  of  the  Act 
(15  U.S.C.  78m(a))  must  include  the 
certification  described  in  paragraph  (b) 
of  this  section.  Each  principal  executive 
officer  and  principal  financial  officer  of 


the  issuer  at  the  time  of  filing  of  the 
report  each  must  sign  the  certification, 

(b)  The  certification  included  in  each 
report  specified  in  paragraph  (a)  of  this 
section  must  contain  the  following 
provisions: 

(1)  A  statement  of  the  officer 
certifying  that  he  or  she  has  read  the 
(specify  the  report'  in  which  the 
certification  is  included]; 

(2)  A  statement  of  the  officer 
certifying  that  to  his  or  her  knowledge, 
the  information  in  the  report  is  true  in 
all  important  respects  as  of  the  last  day 
of  the  period  covered  by  the  report; 

(3)(ij  In  annual  reports,  a  statement  of 
the  officer  certifying  that  the  report 
contains  all  information  about  the  issuer 
of  which  he  or  she  is  aware  that  he  or 
she  believes  is  important  to  a  reasonable 
investor  as  of  the  last  day  of  the  period 
covered  by  the  report;  or 

(ii)  In  quarterly  reports,  a  statement  of 
the  officer  certifying  that  the  report 
contains  all  information  about  the  issuer 
of  which  he  or  she  is  aware  that  he  or 
she  believes  is  important  to  a  reasonable 
investor,  in  light  of  the  subjects  required 
to  be  addressed  in  the  report,  as  of  the 
last  day  of  the  period  covered  by  the 
report;  and 

(4)  A  statement  that,  for  purposes  of 
the  certification  required  by  paragraph 
(a)  of  this  section,  information  is 
"important  to  a  reasonable  investor"  if: 

(i)  There  is  a  substantial  likelihood 
that  a  reasonable  investor  would  view 
the  information  as  significantly  altering 
the  total  mix  of  information  in  the 
report;  and 

(ii)  The  report  would  be  misleading  to 
a  reasonable  investor  if  the  information 
was  omitted  from  the  report. 

(c)  The  certification  included  in  each 
annual  report  filed  pursuant  to  section 
13(a)  of  the  Act  (15  U.S.C.  78m(a))  also 
must  contain  a  statement  that  each 
officer  signing  this  certification  has 
reviewed  the  results  of  the  evaluation  of 
the  issuer's  internal  reporting 
procediires  undertaken  pursuant  to 

§  240. 13a-l 5(b)  and  (c). 

5.  By  adding  §  240.13a-15  to  read  as 
follows: 

§  240.1 3a-1 5    issuer's  internal  procedures 
related  to  preparation  of  required  reports. 

(a)  Every  issuer  that  has  a  class  of 
securities  registered  pursuant  to  section 
12  of  the  Act  (15  U.S.C.  78  J)  must 
maintain  sufficient  procedures  to 
provide  reasonable  assurances  that  the 
issuer  is  able  to  collect,  process  and 
disclose,  within  the  time  periods 
specified  in  the  Commission's  rules  and 
forms,  the  information  required  to  be 
disclosed  in  the  periodic  and  current 
reports  filed  bv  it  under  the  Act. 

(b)  Within  tne  12-month  period 
immediately  preceding  the  filing  of  each 
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annual  report  pursuant  to  section  13(a) 
of  the  Act  (15  U.S.C.  78m(a)).  an 
evaluation  must  be  carried  out  under 
the  supervision  of  the  issuer's 
management  of  the  effectiveness  of  the 
design  and  operation  of  the  procedures 
of  the  issuer  maintained  in  accordance 
with  paragraph  (a)  of  this  section. 
Without  limiting  the  subjects  that  the 
evaluation  must  cover,  at  a  minimum 
the  evaluation  must  identify  any 
material  weakness  in  the  procedures, 
any  other  deficiency  that  would 
significantly  adversely  affect  the  issuer's 
ability  to  collect,  process  or  disclose  on 
a  timely  basis  required  information  and 
any  material  changes  in  these  internal 
procedures  and  controls,  including  any 
corrective  actions  that  have  been  or  are 
being  taken  with  regard  to  identified 
weaknesses  and  deficiencies. 

(c)  Before  the  filing  of  the  annual 
report,  each  principal  executive  officer 
and  principal  financial  officer  of  the 
issuer  and  the  board  of  directors  of  the 
issuer  must  review  the  results  of  the 
evaluation  described  in  paragraph  (b)  of 
this  section. 

6.  By  adding  §  240.15d-14  to  read  as 
follows:  ^ 

§  240. 1 5d-1 4    Certification  of  disclosure  in 
annual  and  quarterly  reports. 

(a)  Each  annual  and  quarterly  report 
filed  pursuant  to  section  15(d)  of  the  Act 
(15  U.S.C.  78o(d))  must  include  the 
certification  described  in  paragraph  (b) 
of  this  section.  Each  principal  executive 
officer  and  principal  financial  officer  of 
the  issuer  at  the  time  of  filing  of  the 
report  each  must  sign  the  certification. 

(b)  The  certification  included  in  each 
report  specified  in  paragraph  (a)  of  this 
section  must  contain  the  following 
provisions: 

(1)  A  statement  of  the  officer 
certifying  that  he  or  she  has  read  the 
[specify  the  report  in  which  the 
certification  is  included]; 

(2)  A  statement  of  the  officer 
certifying  that  to  his  or  her  knowledge, 
the  information  in  the  report  is  true  in 
all  important  respects  as  of  the  last  day 
of  the  period  covered  by  the  report; 

(3)(i)  In  annual  reports,  a  statement  of 
the  officer  certifying  that  the  report 
contains  all  information  about  the  issuer 
of  which  he  or  she  is  aware  that  he  or 
she  believes  is  important  to  a  reasonable 
investor  as  of  the  last  day  of  the  period 
covered  by  the  report;  or 

(ii)  In  quarterly  reports,  a  statement  of 
the  officer  certifying  that  the  report 
contains  all  information  about  the  issuer 
of  which  he  or  she  is  aware  that  he  or 
she  believes  is  important  to  a  reasonable 
investor,  in  light  of  the  subjects  required 
to  be  addressed  in  the  report,  as  of  the 


last  day  of  the  period  covered  by  the 
report;  and 

(4)  A  statement  that,  for  purposes  of 
the  certification  required  by  paragraph 
(a)  of  this  section,  information  is 
"important  to  a  reasonable  investor"  if: 

(i)  There  is  a  substantial  likelihood 
that  a  reasonable  investor  would  view 
the  information  as  significantly  altering 
the  total  mix  of  information  in  the 
report;  and 

(ii)  "The  report  would  be  misleading  to 
a  reasonable  investor  if  thp  information 
was  omitted  bom  the  report. 

(c)  The  certification  included  in  each 
annual  report  filed  pursuant  to  section 
15(d)  of  the  Act  (15  U.S.C.  78o(d))  also 
must  contain  a  statement  that  each 
officer  signing  this  certification  has 
reviewed  the  results  of  the  evaluation  of 
the  issuer's  internal  reporting 
procedures  undertaken  pursuant  to 
§240.15d-15(b)and(c). 

7.  By  adding  §  240.15d-15  to  read  as 
follows: 

§240.15d-15    Issuer's  internal  procedures 
related  to  preparation  of  required  reports. 

(a)  Every  issuer  that  is  required  to  file 
reports  pursuant  to  section  15(d)  of  the 
Act  (15  U.S.C.  78o(d))  must  maintain 
sufficient  procedures  to  provide 
reasonable  assurances  that  the  issuer  is 
able  to  collect,  process  and  disclose, 
within  the  time  periods  specified  in  the 
Commission's  rules  and  forms,  the 
information  required  to  be  disclosed  in 
the  periodic  and  current  reports  filed  by 
it  imder  the  Act. 

(b)  Within  the  12 -month  period 
immediately  preceding  the  filing  of  each 
annual  report  pursuant  to  section  15(d) 
of  the  Act  (15  U.S.C.  78o(d)),  an 
evaluation  must  be  carried  out  under 
the  supervision  of  the  issuer's 
management  of  the  effectiveness  of  the 
design  and  operation  of  the  procedures 
of  the  issuer  maintained  in  accordance 
with  paragraph  (a)  of  this  section. 
Without  limiting  the  subjects  that  the 
evaluation  must  cover,  at  a  minimum 
the  evaluation  must  identify  any 
material  weakness  in  the  procedures, 
any  other  deficiency  that  would 
significantly  adversely  affect  the  issuer's 
ability  to  collect,  process  or  disclose  on 
a  timely  basis  required  information  and 
any  material  changes  in  these  internal 
procedures  and  controls,  including  any 
corrective  actions  that  have  been  or  are 
being  taken  with  regard  to  identified 
weaknesses  and  deficiencies. 

(c)  Before  the  filing  of  the  annual 
report,  each  principal  executive  officer 
and  principal  financial  officer  of  the 
issuer  and  the  board  of  directors  of  the 
issuer  must  review  the  results  of  the 
evaluation  described  in  paragraph  (b)  of 
this  section. 


PART  249— FORMS,  SECURmES 
EXCHANGE  ACT  OF  1934 

8.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  78a  et  seq..  unless 
otherwise  noted. 

***** 

9.  By  amending  Form  10-Q 
(referenced  in  §  249.308a)  by  revising 
General  Instruction  G  and  by  adding  a 
Certifications  section  after  the 
Signatures  section  to  read  as  follows: 

Note:  The  text  of  Form  10-Q  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-Q 


General  Instructions 


G.  Signature  and  Filing  of  Report 

If  the  report  is  filed  in  paper  piu-suant 
to  a  hardship  exemption  from  electronic 
filing  (see  Item  201  et  seq.  of  Regulation 
S-T  (17  CFR  232.201  et  seq.),  three 
complete  copies  of  the  report,  including 
any  financial  statements,  exhibits  or 
other  papers  or  documents  filed  as  a 
part  thereof,  and  five  additional  copies 
which  need  not  include  exhibits  must 
be  filed  with  the  Commission.  At  least 
one  complete  copy  of  the  report, 
including  any  financial  statements, 
exhibits  or  other  papers  or  documents 
filed  as  a  part  thereof,  must  be  filed  with 
each  exchange  on  which  any  class  of 
securities  of  the  registrant  is  registered. 
At  least  one  complete  copy  of  the  report 
filed  with  the  Commission  and  one  such 
copy  filed  with  each  exchange  must  be 
manually  signed  on  the  registrant's 
behalf  by  a  duly  authorized  officer  of 
the  registrant  and  by  the  principal 
financial  or  chief  accounting  officer  of 
the  registrant.  (See  Rule  12b-ll(d)  (17 
CFR  240.12b-ll(d).)  Copies  not 
manually  signed  must  bear  typed  or 
printed  signatures.  In  the  case  where  the 
principal  executive  officer,  principal 
financial  officer  or  chief  accounting 
officer  is  also  duly  authorized  to  sign  on 
behalf  of  the  registrant,  one  signature  is 
acceptable  provided  that  the  registrant 
clearly  indicates  the  dual 
responsibilities  of  the  signatory.  In 
addition,  each  principal  executive 
officer  and  principal  financial  officer  of 
the  registrant  must  provide  the 
certification  required  by  Rule  13a-14 
(17  CFR  240.13a-14)  or  Rule  15d-14  (17 
CFR  240.15d-14). 


Signatures 


Federal  Register / Vol.  67,  No.  119/ Thursday.  June  20.  2002 / Proposed  Rules 


41889 


Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  read  this  quarterly  report  on 
Form  10-Q  of  [identify  registrant]; 

2.  To  my  knowledge,  the  information 
in  this  report  is  true  in  all  important 
respects  as  of  [specify  last  date  of  the 
period  covered  by  the  report];  and 

3.  This  report  contains  all  information 
about  the  company  of  which  I  am  aware 
that  I  believe  is  important  to  a 
reasonable  investor,  in  light  of  the 
subjects  required  to  be  addressed  in  this 
report,  as  of  [specify  last  date  of  the 
period  covered  by  the  report]. 

For  purposes  of  this  certification, 
information  is  "important  to  a 
reasonable  investor"  if: 

(a)  There  is  a  substantial  likelihood 
that  a  reasonable  investor  would  view 
the  information  as  significantly  altering 
the  total  mix  of  information  in  the 
report;  and 

(b)  The  report  would  be  misleading  to 
1  reasonable  investor  if  the  information 
is  omitted  from  the  report. 

3ate: 


[Signature] 


[Title] 


*  Provide  a  separate  certification  for  each 
}rincipal  executive  officer  and  principal 
inancial  officer  of  the  registrant.  See  Rules 
I3a-14  and  15d-14. 

10.  By  amending  Form  10-QSB 
referenced  in  §  249.308b)  by  revising 
general  Instruction  F  and  by  adding  a 
certifications  section  after  the 
Signatures  section  to  read  as  follows: 

Note:  The  text  of  Form  10-QSB  does  not, 
md  this  amendment  will  noi,  appear  in  the 
Code  of  Federal  Regulations. 

^ORM  10-QSB 


GENERAL  INSTRUCTIONS 


*".  Signature  and  Filing  of  Report 

1.  If  the  report  is  filed  in  paper 
}ursuant  to  a  hardship  exemption  ft'om 

electronic  filing  (see  Item  201  et  seq.  of 
Regulation  S-T  (17  CFR  232.201  et  seq.). 
file  three  "complete"  copies  and  five 
"additional"  copies  of  the  report  with 
the  Commission  and  file  at  least  one 
complete  copy  with  each  exchange  on 
which  any  class  of  securities  of  the 
small  business  issuer  is  registered.  A 
"complete"  copy  includes  financial 
statements,  exhibits  and  all  other  papers 
and  documents.  An  "additional"  copy 
excludes  exhibits. 

2.  Manually  sign  at  least  one  complete 
copy  of  the  report  filed  with  the 
Commission  and  with  each  exchange; 


other  copies  should  have  typed  or 
printed  signatures.  (See  Rule  12b-ll(d) 
(17  CFR  240. 12b-l  1(d).)  In  the  case 
where  the  principal  executive  officer, 
principal  financial  officer  or  chief 
accounting  officer  is  also  duly 
authorized  to  sign  on  behalf  of  the  small 
business  issuer,  one  signature  is 
acceptable  provided  that  the  issuer 
clearly  indicates  the  dual 
responsibilities  of  the  signatory.  Each 
principal  executive  officer  and  principal 
financial  officer  of  the  small  business 
issuer  must  provide  the  certification 
required  by  Rule  13a-14  (17  CFR 
240.13a-14)  or  Rule  15d-14  (17  CFR 
240.15d-14). 


Signatures 


Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1 . 1  have  read  this  quarterly  report  on 
Form  lO-QSB  of  [identify  small 
business  issuer]; 

2.  To  my  knowledge,  the  information 
in  this  report  is  true  in  all  important 
respects  as  of  [specify  last  date  of  the 
period  covered  by  the  report];  and 

3.  This  report  contains  all  information 
about  the  company  of  which  I  am  aware 
that  I  believe  is  important  to  a 
reasonable  investor,  in  light  of  the 
subjects  required  to  be  addressed  in  this 
report,  as  of  [specify  last  date  of  the 
period  covered  by  the  report). 

For  purposes  of  this  certification, 
information  is  "important  to  a 
reasonable  investor"  if: 

(a)  There  is  a  substantial  likelihood 
that  a  reasonable  investor  would  view 
the  information  as  significantly  altering 
the  total  mix  of  information  in  the 
report;  and 

(b)  The  report  would  be  misleading  to 
a  reasonable  investor  if  the  information 
was  omitted  from  the  report. 

Date: 

[Signature]  [Title] 

*  Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  small  business  issuer. 
See  Rules  13a-14  and  15d-14. 

11.  By  amending  Form  10-K 
(referenced  in  §249.310)  by  revising 
General  Instruction  D.(2)(a)  and  by 
adding  a  Certifications  section  after  the 
Signatures  section  and  before  the 
reference  to  "Supplemental  information 
to  be  furnished  with  reports  filed 
pursuant  to  Section  15(d)  of  the  Act  by 
registrant  which  have  not  registered 
securities  pursuant  to  Section  12  of  the 
Act"  to  read  as  follows: 


Note:  The  text  of  Form  10-K  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-K 


General  Instructions 


D.  Signature  and  Filing  of  Report 

(D*  *  * 

{2)(a)  The  report  must  be  signed  by 
the  registrant,  and  on  behalf  of  the 
registrant  by  its  principal  executive 
officer  or  officers  (who  also  must 
provide  the  certification  required  by 
Rule  13a-14  (17  CFR  240.13a-14)  or 
Rule  15d-14  (17  CFR  240.15d-14)).  its 
principal  financial  officer  (who  also 
must  provide  the  certification  required 
by  Rule  13a-14  (17  CFR  240.13a-14)  or 
Rule  15d-14  (17  CFR  240.15d-14)),  its 
controller  or  principal  accounting 
officer,  and  by  at  least  the  majority  of 
the  board  of  directors  or  persons 
performing  similar  functions.  Where  the 
registrant  is  a  limited  partnership,  the 
report  must  be  signed  by  the  majority  of 
the  board  of  directors  of  any  corporate 
general  partner  who  signs  the  report. 
***** 

Annual  Report  Pursuant  to  Section  13 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934 


Signatures 


Certifications* 

1.  (identify  the  certifying  individual], 
certify  that: 

1. 1  have  read  this  annual  report  on 
Form  10-K  of  [identify  registrant]; 

2.  To  my  knowledge,  the  information 
in  this  report  is  true  in  all  important 
respects  as  of  [specify  last  date  of  the 
period  covered  by  the  report): 

3.  This  report  contains  all  information 
about  the  company  of  which  I  am  aware 
that  I  believe  is  important  to  a 
reasonable  investor  as  of  [specify  last 
date  of  the  period  covered  by  the 
report);  and 

4. 1  have  reviewed  the  results  of  the 
evaluation  of  the  procedures  maintained 
by  the  company  to  collect,  process  and 
disclose,  in  a  timely  manner,  the 
information  required  to  be  disclosed  in 
the  company's  quarterly  and  annual 
reports. 

For  purposes  of  this  certification, 
information  is  "important  to  a 
reasonable  investor"  if: 

(a)  There  is  a  substantial  likelihood 
that  a  reasonable  investor  would  view 
the  information  as  significantly  altering 
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the  total  mix  of  informatioii  in  the 
report;  and 

(b)  The  report  would  be  misleading  to 
a  reasonable  investor  if  the  information 
was  omitted  from  the  report. 
Date:   ; 

ISignature)  (Titlel  ~~ 

*  Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  registrant.  See  Rules 
13a-14and  15d-14. 

***** 

12.  By  amending  Form  10-KSB 
(referenced  in  §  249.310b)  by  revising 
General  Instruction  C.2.  and  by  adding 
a  Certifications  section  after  the 
Signatures  section  and  before  the    • 
reference  to  "Supplemental  information 
to  be  furnished  with  reports  filed 
pursuant  to  Section  15(d)  of  the  Act  by 
registrant  which  have  not  registered 
securities  pursuant  to  Section  12  of  the 
Act"  to  read  as  follows: 

Note:  The  text  of  Form  10-KSB  does  not, 
and  this  amendment  will  not.  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-KSB 


General  Instructions 


C.  Signature  and  Filing  of  Report 
■%  *  *  * 

2.  Who  must  sign.  The  small  business 
issuer,  its  principal  executive  officer  or 
officers  (who  also  must  provide  the 
certification  required  by  Ride  13a-14 
(17  CFR  240.13a-14)  or  Rule  15d-14  (17 
CFR  240.15d-14)),  its  principal 
financial  officer  (who  also  must  provide 
the  certification  required  by  Rule  13a- 
14  (17  CFR  240.13a-14)  or  Rule  15d-14 
(17  CFR  240.15d-14)),  its  controller  or 
principal  accounting  officer  and  at  least 
a  majority  of  the  board  of  directors  or 
persons  performing  similar  functions.  If 
the  small  business  issuer  is  a  limited 
partnership,  then  the  general  partner 
and  a  majority  of  its  board  of  directors 
if  a  corporation  must  sign  the  report. 
Any  person  who  occupies  more  than 
one  of  the  specified  positions  must 
indicate  each  capacity  in  which  he  or 
she  signs  the  report.  See  Rule  12b-ll 
concerning  manual  signatures  under 
powers  of  attorney. 


Signatures 

***** 

Certifications  * 

I,  (identify  the  certifying  individual], 
certify  that: 


1. 1  have  read  this  aimual  report  on 
Form  10-KSB  of  [identify  small 
business  issuer); 

2.  To  my  knowledge,  the  information 
in  this  report  is  true  in  all  important 
respects  as  of  [specify  last  date  of  the 
period  covered  by  the  report]; 

3.  This  report  contains  all  information 
about  the  company  of  which  I  am  aware 
that  I  believe  is  important  to  a 
reasonable  investor  as  of  [specify  last 
date  of  the  period  covered  by  the 
report);  and 

4. 1  have  reviewed  the  results  of  the 
evaluation  of  the  procedures  maintained 
by  the  company  to  collect,  process  and 
disclose,  in  a  timely  manner,  the 
information  required  to  be  disclosed  in 
the  company's  quarterly  and  annual 
report. 

For  purposes  of  this  certification, 
information  is  "important  to  a 
reasonable  investor"  if: 

(a)  There  is  a  substantial  likelihood 
that  a  reasonable  investor  would  view 
the  information  as  significantly  altering 
the  total  mix  of  information  in  the 
report;  and 

(b)  The  report  woidd  be  misleading  to 
a  reasonable  investor  if  the  information 
was  omitted  from  the  report. 

Date: 

[Signatiire]  (Title! 

•  Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  small  business  issuer. 
See  Rules  13a-14  and  15d-14. 

***** 

Dated:  June  14.  2002. 

By  the  Commission. 
Jill  M.  Peterson, 
Assistant  Secretary. 

[FR  Doc.  02-15571  Filed  6-19-02;  8:45  am] 
BtLUNG  CODE  S01»-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  880 
[Docket  No.  01 P-01 20] 
RIN  0910-ZA20 

Medical  Devices;  Needle-Bearing 
Devices;  Request  for  Comments  and 
Information 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 


document  to  invite  interested  persons  to 
submit  information  to  assist  the  agency 
in  determining  what  additional  actions, 
if  any,  the  agency  should  take  to  protect 
healthcare  workers  from  needlestick 
injuries  from  medical  devices.  FDA  is 
taking  this  action  because  it  is 
concerned  about  the  significant  health 
risk  posed  by  needlestick  and  other 
percutaneous  injuries.  The  agency  is 
also  responding  to  a  petition. 
DATES:  Submit  written  comments  or 
information  by  September  18,  2002. 
ADDRESSES:  Submit  written  comments 
or  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  A.  Ulatowski,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
480),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850, 301-443-8879. 
SUPPLEMENTARY  INFORMATION:  Blood  and 
other  potentially  infectious  materials 
have  long  been  recognized  as  a  potential 
threat  to  the  health  of  employees  who 
are  exposed  to  these  materials  by 
percutaneous  contact  (penetration  of  the 
skin).  Injuries  from  contaminated 
needles  and  other  sharps  have  been 
associated  with  the  increased  risk  of 
disease  from  infectious  agents.  The 
primary  agents  of  concern  are  the 
human  immunodeficiency  virus  (HIV), 
hepatitis  B  virus  (HBV),  and  hepatitis  C 
virus  (HCV).  (Ref.  1) 

I.  Previous  FDA  Actions 

• 

FDA  has  taken  several  actions  to 
address  the  risk  of  sharps  injiuies  to 
healthcare  workers  and  others  from 
devices  and  continues  to  monitor  this 
issue. 

•  On  April  16, 1992,  FDA  issued  a 
safety  alert  warning  of  the  risk  of 
needlestick  injuries  from  the  use  of 
hypodermic  needles  as  a  connection 
between  two  pieces  of  intravenous  (IV) 
equipment.  The  safety  alert  urged  that 
needleless  systems  or  recessed  needle 
systems  be  used  in  place  of  hypodermic 

.  needles  to  access  FV  lines.  The  agency 
noted  that  hypodermic  needles  should 
only  be  used  in  situations  where  there 
is  a  need  to  penetrate  the  skin.  FDA  also 
outlined  various  device  characteristics 
that  have  the  potential  to  reduce  the  risk 
of  needlestick  injuries. 

•  In  March  1995,  FDA  issued  a 
guidance  document  entiUed 
"Supplementary  Guidance  on  the 
Content  of  Premarket  Notification 
[510(k)]  Submissions  for  Medical 
Devices  With  Sharps  Injiuy  Prevention 
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Features."  This  guidance  was  intended 
to:  (1)  Make  it  easier  to  prepare  and 
submit  510(k)  applications  for  devices 
incorporating  a  sharps  injury  prevention 
feature  so  as  to  encourage  the 
development  of  more  of  those  types  of 
devices,  (2)  promote  consistency  in  the 
content  of  510(k)s  in  order  to  faciHtate 
review  by  FDA,  and  (3)  guide  FDA 
review  staff  in  conducting  and 
documenting  the  review  of  510(k)s  for 
devices  with  sharps  injury  prevention 
teatiues. 

•  On  August  9,  1996,  FDA  issued  a 
juidance  document  entitled  "MDR 
guidance  Documents  and  Exemption- 
^o.  3-Needlesticks  and  Blood  Exposure- 
S1996003."  This  guidance  document 
autlined  FDA's  policy  for  determining 
when  cm  event  involving  needlesticks 
■md  blood  exposure  is  reportable  as  a 
jerious  injury  and  when  it  is  reportable 
is  a  malfunction. 

•  On  March  2,  2001,  FDA  issued  a 
guidance  document  entitled  "Premarket 
Approval  Applications  (PMA)  for 
Sharps  Needle  Destruction."  This 
document  provides  guidance  to 
manufacturers  on  the  types  of  issues 
and  areas  of  concern  that  need  to  be 
addressed  when  submitting  a  PMA  for 
sharps  needle  destruction  devices 
intended  for  use  in  healthcare  facilities. 

•  FDA  has  cosponsored  several 
national  meetings  on  needlestick 
prevention  issues. 

•  FDA  has  worked  with  consensus 
standards  development  groups  on 
needleless  injectors. 

•  FDA  has  cleared  several  hundred 
devices  with  needlestick  prevention 
features. 

•  In  February  1999,  FDA,  in 
conjunction  with  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  the  Centers  for  Disease  Control 
and  Prevention  (CDC),  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  issued  a  joint 
safety  advisory  about  glass  capillary 
tubes. 

n.  FDA  Cooperation  With  OSHA 

FDA  also  has  been  working  together 
with  OSHA  to  reduce  the  risk  of  sharps 
injuries  to  healthcare  workers  and 
others.  FDA  regulates  medical  devices, 
including  those  containing  sharps  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.)  (the  act). 
OSHA  maintains  authority  to  regulate 
workplace  controls  for  the  protection  of 
employees  (Refs.  2  and  3). 

In  the  Federal  Register  of  December  6, 
1991  (56  FR  64004),  OSHA  issued  its 
Bloodborne  Pathogens  (BBP)  Standard 
(29  CFR  1910.1030).  The  standard 
reflects  OSHA's  determination  that  a 
combination  of  engineering  and  work 


practice  controls,  personal  protective 
equipment,  training,  medical 
surveillance,  hepatitis  B  vaccination, 
signs  and  labels,  and  other  requirements 
would  minimize  the  risk  of  disease 
transmission.  FDA  provided  extensive 
input  and  comment  to  OSHA  during  the 
development  of  the  standard. 

On  November  6,  2000.  President 
Clinton  signed  the  Needlestick  Safety 
and  Prevention  Act  (Public  Law  106- 
430).  This  statute  required  OSHA  to 
revise  several  aspects  of  the  BBP 
standard  within  6  months.  In  the 
Federal  Register  of  January  18,  2001  (66 
FR  5318),  OSHA  published  a  final  rule 
amending  the  BBP  standard.  The  final 
rule  went  into  effect  on  April  18,  2001. 
Again,  FDA  provided  input  and 
comment  to  OSHA  diu-ing  the 
development  of  the  amended  BBP 
standard. 

The  amended  BBP  standard  added 
new  requirements  to  the  annual  review 
and  update  of  a  covered  employer's 
exposure  control  plan.  Specifically, 
under  these  new  requirements,  each 
covered  employer  must  document  the 
extent  to  which  it  uses,  or  has 
considered  using,  products  that  will 
minimize  workplace  exposure  to 
needlesticks  and  other  percutaneous 
injuries.  The  annual  update  and  review 
of  each  covered  employer's  plan  must 
also  reflect  changes  in  technology  that 
eliminate  or  reduce  exposure  to 
bloodborne  pathogens  and  document 
consideration  and  implementation  of 
appropriate  commercially  available  and 
effective  safer  medical  devices  designed 
to  eliminate  or  minimize  occupational 
exposure.  Each  employer  subject  to  the 
rule  is  also  required  to  solicit  input  from 
nonmanagerial  employees  responsible 
for  direct  patient  care  who  are 
potentially  exposed  to  injuries  from 
contaminated  sharps  in  the 
identification,  evaluation,  and  selection 
of  effective  engineering  and  work 
practice  controls.  The  employer  must 
document  the  solicitation  in  the 
exposure  control  plan. 

m.  HRG/SEIU  Petition 

On  March  6,  2001,  FDA  received  and 
then  filed  a  petition  that  had  been 
submitted  jointly  by  Public  Citizen's 
Health  Research  Group  (HRG),  a 
consumer  advocacy  group,  and  the 
Service  Employees  International  Union 
(SEIU).  The  petition  requested  that  FDA 
take  certain  actions  to  further  reduce  the 
risk  of  needlestick  injuries  to  healthcare 
workers.  On  September  5.  2001,  FDA 
issued  a  response  to  this  petition.  In  its 
response,  FDA  stated  that  it  did  not 
have  sufficient  information  to  take  the 
actions  requested  by  the  petitioners,  but 
that  FDA  would  publish  this  advance 


notice  of  proposed  rulemalung  inviting 
interested  persons  to  submit  additional 
data  and  information  to  assist  FDA  in 
determining  a  proper  course  of  action. 
The  HRG/SEIU  petition  and  FDA's 
response  are  available  from  the  Dockets 
Management  Branch  (see  ADDRESSES).  In 
requesting  the  petition  and  response, 
refer  to  docket  number  01  P-01 20. 

In  the  following  paragraphs,  FDA 
summarizes  the  actions  requested  by 
HRG  and  SEIU  and  invites  interested 
persons  to  submit  additional  data  and 
information  to  support  these  actions  or 
any  other  action  that  the  commenter 
may  consider  appropriate. 

A.  Banning 

The  HRG/SEIU  petition  requested  that 
FDA  ban  the  following: 

1.  IV  catheters,  blood  collection 
devices  (needles  and  tube  holders)  and 
blood  collection  needle  sets  ("butterfly 
syringes")  that  do  not  meet  the  criteria 
identified  in  FDA's  April  16,  1992, ' 
safety  alert.  This  safety  alert  says  that 
needle-bearing  devices  should  have  a 
fixed  safety  feature  that  meets  all  of  the 
following  criteria: 

(1)  It  provides  a  barrier  between  the 
hands  and  needles  after  use; 

(2)  It  allows  or  requires  the  worker's 
hands  to  remain  behind  the  needle  at  all 
times; 

(3)  It  is  an  integral  part  of  the  device, 
and  not  an  accessory;  and 

(4)  It  is  in  effect  before  disassembly, 
if  any,  and  remains  in  effect  after 
disposal. 

The  safety  alert  also  suggests  that  the 
device  should  be  simple  and  easy  to  use 
requiring  little  training. 

2.  Glass  capillary  tubes;  and 

3.  rV  infusion  equipment  that  does 
not  use  needleless  technology  or 
recessed  needles. 

The  petitioners  stated  that  they 
identified  these  particular  devices  as 
devices  that  should  be  banned  because 
they  meet  at  least  two  of  the  following 
three  criteria: 

(1)  Their  use  creates  a  high  risk  of 
exposure  to  bloodborne  pathogens, 

(2)  Their  use  is  common  in  healthcare 
today,  and 

(3)  There  is  currently  available  FDA- 
cleared  technology  to  minimize 
exposure. 

The  legal  standard  to  be  applied  by 
FDA  in  deciding  whether  it  is 
appropriate  to  ban  a  device  is  set  out  in 
section  516  of  the  act  (21  U.S.C.  360f). 
In  short,  this  section  states  that  FDA 
may  ban  a  device  if  it  finds  that  the 
device  presents  a  "substantial  deception 
or  an  unreasonable  and  substantial  risk 
of  illness  or  injury."  The  regulations 
implementing  section  516  state  that,  in 
determining  whether  the  risk  of  illness 
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or  injury  is  substantial,  FDA  will  need 
to  consider  whether  the  risk  posed  by 
continuing  marketing  of  the  device  is 
important,  material,  or  significant  in 
relation  to  the  benefit  to  the  public 
health  from  continued  marketing  (21 
CFR  895.21(a)(1)). 

In  its  petition  response,  FDA  stated 
that  it  did  not  have  sufficient 
information  to  conclude  that  there  is  a 
legal  basis  for  banning  the  devices 
identified  in  the  petition.  In  support  of 
their  petition,  the  {Petitioners  refer  to 
occupational  exposure  data  obtained 
from  the  Epinet  database  coordinated  by 
the  University  of  Virginia  (Ref.  1).  The 
Epinet  data  show  that  52  hospitals  with 
a  total  average  daily  census  of  9,681 
patients  reported  3,180  sharp  object 
injuries  in  1998.  Syringes  accounted  for 
33  percent  of  these  injuries;  needles  on 
rv  lines,  2  percent;  butterfly  needles,  8 
percent;  vacuiun  tube  blood  collection 
needles,  6  percent;  IV  catheter  stylets 
and  glass  capillary  tubes,  less  than  1 
percent. 

The  petition  also  cited  similar  data 
from  the  Centers  for  Disease  Control  and 
Prevention  (CDC).  The  CDC  reported 
that,  for  the  period  from  June  1995  to 
July  1999,  there  were  4,951  sharp  object 
injuries  reported  to  its  surveillance 
system.  Of  these  reported  injuries,  29 
percent  involved  hypodermic  needles, 
13  percent  butterfly  needles,  6  percent 
rV  catheter  stylets,  and  4  percent  blood 
drawing  needles.  The  petition  also 
stated  that  8  percent  of  exposures  with 
hollow  bore  needles  were  categorized  as 
rv  line-related. 

Although  the  petition  addressed  the 
number  of  injuries  related  to  generic 
types  of  devices,  it  did  not  show:  (1) 
Which  specific  devices  were  used;  (2) 
how  many  devices  of  that  type  were 
used  during  the  relevant  time  period;  (3) 
what  the  design  characteristics  of  those 
devices  were  or  (4)  whether  the  devices 
met  any  or  all  of  the  design  criteria 
listed.  In  the  absence  of  such 
information  about  specific  devices,  FDA 
was  unable  to  conclude  that  any 
particular  device  presented  a 
"substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injury."  FDA  invites 
interested  persons  to  submit  data  and 
information  that  would  provide  insight 
on  the  basis  for  banning  one  or  more  of 
these  devices. 

B.  Perfonnance  Standard 

The  petition  requested  that  FDA  issue 
performance  standards  based  on  the  five 
design  criteria  identified  in  the  FDA 
safety  alert  (listed  in  section  III.A  of  this 
document)  following  the  procediires  set 
forth  in  21  CFR  part  861.  The  petition 
listed  the  criteria  but  did  not  discuss 


how  FDA  could  apply  these  criteria  to 
specific  devices  in  the  context  of  a 
mandatory  performance  standard;  or 
how  such  a  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices. 

In  its  response,  FDA  stated  that  it  did 
not  have  sufficient  information  to 
develop  a  standard  td  address  the  risk 
of  needlestick  injury.  FDA  believes  that 
these  criteria  are  a  good  starting  point  to 
develop  a  standard,  but  FDA  needs 
additional  information  to  determine 
how  best  to  apply  these  criteria  to 
specific  devices  in  the  context  of  a 
standard. 

FDA  invites  interested  persons  to 
submit  any  information  or  data 
addressing  the  appropriateness  of 
developing  a  performance  standard, 
based  on  these  criteria  or  others.  FDA  is 
also  prepared  to  enter  into  discussions 
with  any  organization  that  wishes  to 
develop  a  voluntary  consensus  standard 
for  one  or  more  of  these  devices  that 
FDA  may  adopt  or  recognize  in  some 
form. 

C.  Labeling 

Finally,  the  petition  requested  that 
FDA  require  that  fhe  labeling  for 
"conventional  syringes"  state:  "TO 
PREVENT  POSSIBLE  EXPOSURE  TO 
HIV  AND  HEPATITIS,  DO  NOT  USE 
FOR  STANDARD  BLOOD  DRAWS." 
The  petitioners  stated  that  current 
labeling  for  syringes  does  not  contain 
adequate  warning  of  the  hazards  that  the 
device  presents. 

In  its  response,  FDA  stated  that  the 
information  in  this  statement  is  well 
known  to  healthcare  professionals  who 
use  these  types  of  devices  and, 
therefore,  under  21  CFR  801.109(c), 
FDA  would  not  prdinarily  require  such 
a  statement  in  the  labeling.  FDA  invites 
interested  persons  to  comment  on 
whether  the  proposed  labeling 
statement  or  any  other  labeling 
requirement  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  this  dociunent  by 
September  19,  2002.  Submit  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
name  of  the  device  and  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 


Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday, 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Petition  from  Public  Citizen,  Health 
Research  Group  and  the  Service 
Employees  International  Union  (Docket 
No.  OlP-0120)  and  FDA's  response 
dated  September  5.  2001. 

2.  Letter  from  Dr.  Michael  A. 
Friedman.  Deputy  Commissioner  for 
Operations.  Food  and  Drug 
Administration,  to  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  dated 
December  18. 1998. 

3.  Letter  from  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  to  Dr. 
Michael  A.  Friedman.  Deputy 
Commissioner  for  Operations.  Food  and 
Drug  Administration,  dated  February  8, 
1999. 

Dated:  lanuary  31,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1, 301  and  602 

[RE6-106871-00  and  REG-209813-96] 

RIN  1545-BA83  and  RIN  1545-AU15 

Reporting  for  Widely  Held  Fixed 
Investment  Trusts 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Proposed  rulemaking  and 

withdrawal  of  previous  notice  of 

proposed  rulemaking. 

SUMMARY:  This  document  contains  the 
withdrawal  of  proposed  regulations 
(REG-209813-96),  published  on  August 
13, 1998  in  the  Federal  Register  (63  FR 
43354).  This  document  also  contains 
new  proposed  regulations  that  define 
widely  held  fixed  investment  trusts, 
clarify  the  reporting  obligations  of  the 
trustees  of  these  trusts  and  the 
middlemen  connected  with  these  trusts, 
and  provide  for  the  communication  of 
necessary  tax  information  to  beneficial 
owners  of  trust  interests. 
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DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  September  18,  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-106871-00),  room 
5226.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  also  be 
hand  delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-106871-00), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  or  sent 
electronically,  via  the  IRS  Internet  site 
at:  http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Faith  Colson.  (202)  622-3060  or  Viva 
Hammer,  (202)  622-0869;  concerning 
submission  of  comments,  Guy  Traynor, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information  in  this 
notice  of  proposed  rulemaking  has  been 
previously  reviewed  and  approved  by 
the  Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1540. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  the 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

1 1  This  document  contains  reproposed 
amendments  to  the  Income  Tax 
Regulations  (26  CPR  part  1)  under 
section  671.  These  reproposed 
amendments  are  to  be  issued  under  the 
authority  of  section  7805. 

On  August  13, 1998,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (63  FR  43354)  a  notice  of 
proposed  rulemaking  (REG-209813-96, 
1998-2  C.B.  259)  under  sections  671, 
6049  and  6109.  A  public  hearing  was 
held  on  November  5,  1998.  No  oral 
comments  were  made  at  the  public 
hearing.  Written  comments  were 
received. 

After  consideration  of  the  written 
comments  received,  the  IRS  and 
Treasury  believe  that  it  is  appropriate  to 
repropose  these  regulations. 


Accordingly,  the  provisions  of  the 
proposed  regulations  published  in 
August  of  1998,  are  withdrawn,  and 
these  reproposed  regulations  are  now 
being  issued. 

A  fixed  investment  trust  is  an 
arrangement  classified  as  a  trust  under 
§301.7701-4(c).  Beneficial  interests  in 
these  trusts  are  divided  into  unit 
iiiterests.  The  IRS  treats  these  trusts  as 
grantor  trusts  under  subpart  E,  part  I, 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code  (Code)  and  the  owners  of 
the  beneficial  interests,  or  units,  as 
grantors.  See  Rev.  Rul.  84-10  (1984-1 
C.B.  155);  Rev.  Rul.  61-175  (1961-2  C.B. 
128).  Interests  in  these  trusts  are  often 
held  in  the  street  name  of  a  middleman, 
who  holds  such  interests  on  behalf  of 
the  beneficial  owners.  Thus,  trustees 
ordinarily  do  not  know  the  identity  of 
the  beneficial  owners  and  are  not  in  a 
position  to  communicate  information 
directly  to  them.  These  reproposed 
regulations  provide  tax  information 
reporting  rules  that  specifically  require 
the  sharing  of  tax  information  among 
trustees,  middlemen,  and  the  beneficial 
owners  of  domestic  fixed  investment 
trusts  in  which  any  interest  is  held  by 
a  middleman. 

Although  the  reproposed  regulations 
retain  the  scope  and  framework 
provided  under  the  1998  proposed 
regulations,  the  reproposed  regulations  ' 
allow  more  flexibility  regarding  the 
format  and  frequency  in  which  trust 
information  is  conununicated  from 
trustees  to  middlemen.  In  addition,  the 
reproposed  regulations  simplify  the 
rules  contained  in  the  1998  proposed 
regulations  for  the  reporting  of  a  sale  or 
disposition  of  a  trust  asset. 

Explanation  of  Provisions 

/.  Scope  and  General  Fmmework  of 
Reporting  Rules 

These  reproposed  regulations  apply  to 
all  widely  held  fixed  investment  trusts. 
In  the  1998  proposed  regulations,  a 
widely  held  fixed  investment  trust 
(WHFIT)  was  defined  as  a  fixed 
investment  trust  in  which  any  interest  is 
held  by  a  middleman.  The  term 
middleman  included  but  was  not 
limited  to,  a  custodian  of  a  person's 
account,  a  nominee,  and  a  broker 
holding  an  interest  for  a  customer  in 
street  name.  In  the  preamble  to  the  1998 
proposed  regulations,  comments  were 
requested  on  the  application  and  scope 
of  these  definitions.  No  comments  were 
received  and  those  definitions  are 
retained  in  these  reproposed  regulations 
except  that  the  definition  of  a  WHFIT  is 
modified  to  clarify  that  a  trust  must  be 
classified  as  a  United  States  person 


under  section  7701(a)(30)(E)  to  be  a 
WHFIT. 

A  notice  of  proposed  rulemaking 
(REG-108553-00),  published  in  the 
Federal  Register  (65  FR  60822)  on 
October  12.  2000,  specified  safe  harbors 
under  which  certain  investment  trusts 
would  be  classified  as  United  States 
persons  imder  section  7701(a)(30)(E). 
Commentators  responding  to  those 
proposed  regulations  noted  that  certain 
fixed  investment  trusts  would  be 
outside  those  safe  harbors  and  would 
accordingly  be  treated  as  foreign  trusts. 
As  a  result  of  those  trusts  being  treated 
as  foreign  trusts.  United  States  investors 
in  those  trusts  would  be  subject  to  the 
reporting  rules  under  section  6048.  The 
commentators  suggested  that  United 
States  investors  in  those  trusts  should 
not  be  subject  to  reporting  under  section 
6048  and  to  the  corresponding  penalties 
in  section  6677  for  failure  to  comply 
with  the  section  6048  reporting 
requirements.  Final  regulations  (TD 
8962)  under  7701  were  published  in  the 
Federal  Register  (66  FR  41778)  on 
August  9,  2001.  The  preamble  to  those 
finaJ  regulations  states  that  because  a 
guidance  project  concerning  reporting 
requirements  for  all  widely  held  fixed 
investment  trusts  was  under 
consideration,  those  final  regulations 
would  not  specifically  address  the 
section  6048  reporting  issue  raised  by 
the  commentators.  The  IRS  and 
Treasiuy  continue  to  study  how  to 
facilitate  the  application  of  the  section 
6048  rules  to  foreign  fixed  investment 
trusts  and  request  practical  suggestions 
on  this  issue,  including  how  Forms 
3520  and  3520A  can  be  adapted  for  use 
with  foreign  fixed  investment  trusts. 

The  information  reporting  framework 
in  the  1998  proposed  regulations  was 
similar  to  that  for  regular  interests  in  a 
real  estate  mortgage  investment  conduit 
(REMIC).  See  §  1.6049-7.  Under  this 
framework,  the  responsibility  for 
information  reporting  lies  primarily 
with  the  person  in  the  ownership  chain 
who  holds  an  interest  for  a  beneficial 
owner  and  is,  therefore,  in  the  best 
position  to  communicate  With,  and 
provide  trust  tax  information  to,  the 
beneficial  owner.  Thus,  a  brokerage  firm 
that  holds  an  interest  in  a  WHFIT  for  an 
individual  as  a  middleman  is  to  report 
WHFIT  tax  information  with  respect  to 
.that  individual  to  the  IRS  on  Forms 
1099  and  furnish  WHFIT  tax 
information  to  the  individual.  Similarly, 
if  an  interest  in  a  WHFIT  is  held  directly 
by  an  individual  and  not  through  a 
middleman,  the  trustee  is  to  report  to 
the  IRS  and  provide  WHFIT  tax 
information  directly  to  the  individual. 
One  commentator  suggested  a  different 
framework:  one  similar  to  the  rules  in 
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§  1.6031(b)-lT  and  §  1.6031(c)-lT 
regarding  partnership  interests  held  by 
nominees.  Under  §  1.6031(b)-lT  and 
§1.6031{c)-lT,  nominees  are  required 
to  provide  information  regarding  the 
identity  of  a  partner  to  the  partnership. 
The  partnership  must  then  provide 
necessary  tax  information  directly  to  the 
partner.  Given  that  this  suggestion  uras 
merely  an  alternative  to  that 
commentator's  preferred  solution  of 
simplifying  the  reporting  requirements 
provided  by  the  1998  proposed 
regulations,  and  that  no  other 
commentators  raised  concerns  about  the 
framework,  the  reproposed  regulations 
retain  the  HEMIC  framework. 

//.  Trustee's  Requirement  to  Calculate 
and  Provide  WHFIT  Information 

A.  General  Rules 

Under  the  1998  proposed  regulations 
and  the  reproposed  regulations,  a 
trustee  is  no  longer  required  to  file  a 
Form  1041,  with  an  attached  statement, 
for  a  WHFIT.  See  §  1.671-4(a).  Instead, 
a  trustee  must  provide  trust  tax 
information  to  requesting  persons 
(middlemen  and  others).  In  addition,  if 
a  beneficial  owner  that  is  not  an  exempt 
recipient,  holds  an  interest  in  a  WHFIT 
directly  with  the  trust,  and  not  through 
a  middleman,  the  trustee  must  also  file 
a  Form  1099  with  respect  to  that  owner 
and  furnish  trust  tax  information  to  that 
owner. 

Consistent  with  the  taxation  of  grantor 
trusts,  the  1998  proposed  regulations 
required  trustees  to  provide  trust  tax 
information  in  a  manner  that  was 
sufficient  for  requesting  persons  to 
determine  the  exact  items  of  income, 
deduction,  and  credit  of  the  WHFIT  that 
were  attributable  to  a  unit  interest 
holder.  In  addition,  the  1998  proposed 
regulations  required  trustees  to  calculate 
and  provide  WHFIT  information  on  a 
quarterly  basis.  In  drafting  the  1998 
proposed  regulations,  the  IRS  and 
Treasury  believed  that  quarterly 
reporting  was  necessary  for  requesting 
persons  to  have  sufficient  information  to 
determine  the  trust  items  that  were 
attributable  to  a  unit  interest  holder  who 
held  a  unit  interest  for  less  than  an 
entire  calendar  year  or  a  unit  interest 
holder  not  using  a  calendar  year  as  the 
holder's  taxable  year. 

Several  commentators,  in  describing 
current  tax  reporting  practices, 
indicated  that  trustees  do  not  provide 
trust  tax  information  in  a  manner  that 
would  enable  a  requesting  person  to 
determine  the  exact  amounts  of  trust 
items  that  are  attributable  to  a  unit 
interest  holder.  With  respect  to  the 
requirement  of  quarterly  reporting  in  the 
1998  proposed  regulations,  several 


commentators  responded  that  many 
trustees  only  provide  tax  reporting 
information  on  a  calendar  year  basis. 
These  commentators  contended  that 
quarterly  reporting  unnecessarily 
increased  a  trustee's  reporting  burden 
fourfold.  These  commentators  argued 
that  WHFIT  tax  information  only  needs 
to  be  calculated  and  provided  on  a 
calendar  year  basis  for  trustees  and 
middlemen  to  fulfill  Form  1099 
reporting  requirements.  Other 
commentators  responded  that  some 
WHFTTs  provide  information  on  a 
monthly  basis. 

In  response  to  these  comments,  the 
reproposed  regulations  remove  the 
quarterly  reporting  requirement 
contained  in  the  1998  proposed 
regulations.  Under  \he  reproposed 
regulations,  trustees  may  choose  either 
a  calendar  month,  calendar  quarter,  or  a 
full  or  half  calendar  year  reporting 
period  provided  that  the  information 
supplied  by  the  trustee  under  the 
chosen  reporting  period  enables  the 
WHFIT  items  attributable  to  a  particular 
unit  interest  holder  to  be  determined 
with  reasonable  accuracy,  regardless  of 
the  holder's  taxable  year  or  the  period 
of  time  that  the  unit  interest  holder  held 
its  interest. 

The  reproposed  regulations  provide 
that  once  a  reporting  period  has  been 
chosen  by  a  trustee,  the  trustee  must  use 
that  reporting  period  throughout  the 
trust's  existence.  It  is  expected  that 
requesting  persons  (in  particular, 
middlemen)  will  develop  a  method  for 
processing  information  from  a  WHFIT 
that  takes  into  account  the  reporting 
period  chosen  by  the  trustee.  The 
consistency  requirement  was  included 
in  the  reproposed  regulations  in 
response  to  concerns  that  requesting 
persons  would  be  required  to  change 
their  processing  systems  if  the  trustee 
changes  the  WHFIT's  reporting  period. 
The  IRS  and  Treasury  invite  comments 
on  the  necessity  of  the  consistency 
requirement  and  on  whether  an 
alternative  approach  would  be  more 
effective  in  facilitating  the  processing  of 
information  by  requesting  persons. 

Because  requesting  persons  may  be 
required  to  process  WHFIT  tax 
information  provided  by  many  different 
trustees,  the  reproposed  regulations  also 
require  trustees  to  provide  trust  tax 
information  in  a  manner  that  is 
consistent  with  industry  practice.  Thus, 
a  requesting  person  using  current 
industry  practice  must  be  able  to 
process  the  WHFIT  tax  information 
provided  by  the  trustee. 

The  reproposed  regulations  require 
that  the  information  provided  by  the 
trustee  be  presented  in  a  manner  such 
that  a  requesting  person  is  able  to 


separately  state  any  WHFIT  item  that,  if 
taken  into  accoimt  separately  by  a 
beneficial  owner,  could  result  in  an 
income  tax  liability  for  the  beneficial 
ovkmer  different  from  that  which  would 
result  if  the  beneficial  owner  did  not 
take  the  item  into  account  separately. 
Examples  of  the  types  of  information 
that  are  to  be  provided  under  this 
provision  include:  (i)  Items  of  tax 
preference  subject  to  the  alternative 
minimum  tax  imposed  by  section  55;  (ii) 
investment  interest  and  investment 
income  and  expense  necessary  to 
compute  limitations  under  section 
163(d);  (iii)  income  from  oil  and  gas 
subject  to  depletion  under  sections  613 
and  61 3 A;  (iv)  most  depreciation  and 
depletion  expenses;  and  (v)  intangible 
drilling  and  development  costs  (see 
section  263(c)).  This  provision  is  not 
intended  to  require  asset-by-asset 
reporting. 

B.  Method  of  Accounting 

A  beneficial  owner  of  a  unit  interest 
must  report  WHFIT  items  consistent 
with  the  owner's  method  of  accounting. 
See,  for  example.  Rev.  Rul.  84-10.  For 
administrative  convenience  and  with 
the  intent  of  being  consistent  with 
industry  practice,  under  the  1998 
proposed  regulations,  a  WHFIT  was  to 
calculate  and  provide  WHFIT  tax 
information  using  the  cash  receipts  and 
disbursements  method  of  accounting. 
Several  commentators  confirmed  that 
the  majority  of  WHFITs  currently  use 
the  cash  receipts  and  disbursements 
method  of  accounting.  Under  the 
reproposed  regulations,  WHFIT  tax 
information  must  be  calculated  and 
provided  using  the  cash  receipts  and 
disbursements  method  of  accounting 
except  where  another  method  is 
required  by  the  Code  or  regulations  with 
respect  to  a  specific  trust  item. 
Accordingly,  a  WHFIT  must  provide 
information  necessary  for  unit  interest 
holders  to  comply  with  the  rules  of 
subtitle  A,  chapter  1,  subchapter  P,  part 
V,  subpart  A,  which  require  the 
inclusion  of  accrued  amounts  with 
respect  to  original  issue  discount  (OID), 
and  section  860B(b),  which  reiquires  the 
inclusion  of  accrued  amounts  with    . 
respect  to  a  REMIC  regular  interest. 

The  reproposed  regulations  also 
provide  that  if  a  WHFIT  is  marketed  to 
accrual  method  taxpayers  and  the 
WHFIT  holds  assets  for  which  the 
timing  of  the  recognition  of  income  is 
materially  affected  by  the  use  of  the 
accrual  method,  trust  tax  information 
must  be  calculated  and  provided  using 
the  accrual  method  of  accounting. 
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C.  Information  To  Be  Provided  by  All 
WHFTTs 

The  information.to  be  provided  by  the 
trustee  under  the  reproposed  and  1998 
proposed  regulations  is  similar.  The  tax 
reporting  information  the  trustee  is  to 
calculate  and  provide  under  the 
reproposed  regulations  includes: 

1.  All  Items  of  Income,  Deduction,  and 
Credit 

Under  both  the  reproposed  and  the 
1998  proposed  regulations,  the  trustee 
roust  provide  information  with  respect 
to  all  items  of  income  (including  OID), 
deduction  (including  affected  expenses 
(as  defined  in  §  1.67-2T(i)(l))),  and 
credit  of  the  WHFIT.  to  furnishing 
information  regarding  the  items  of 
income,  the  trustee  must  provide  the 
gross  amount  of  trust  income  generated 
by  trust  assets.  Thus,  if  a  WHFIT 
receives  a  payment  net  of  an  expense  or 
expenses,  the  payment  must  be  grossed 
up  to  reflect  the  deducted  expense  so 
that  the  WHFTT's  income  and  expenses 
can  be  properly  reported  by  unit  interest 
holders.  The  trustee  must  also  have,  and. 
make  available,  information  regarding 
the  WHFIT's  expenses,  including 
affected  expenses. 

2.  Information  To  Enable  Unit  Interest 
Holders  To  Determine  Gain  or  Loss  on 
the  Sale  or  Disposition  of  a  WHFIT 
Asset 

The  reproposed  regulations  simplify, 
but  do  not  eliminate,  reporting  by  the 
trustee  with  respect  to  the  sale  or 
disposition  of  a  WHFIT  asset. 

The  reporting  rules  in  the  1998 
proposed  regulations  were  designed  to 
provide  a  unit  interest  holder  with 
sufficient  information  to  calculate  the 
unit  interest  holder's  approximate  gain 
or  loss  on  the  sale  or  disposition  of  an 
asset  by  the  WHFTT.  To  that  end. 
trustees  were  required  to  provide 
information  regarding  the  amount  of  the 
gross  proceeds  from  the  sale  or 
disposition  of  a  WHFIT  asset,  the  date 
of  sale  or  disposition  of  the  asset,  and 
the  percentage  of  the  asset  that  has  been 
sold  or  disposed  of.  In  addition,  trustees 
were  required  to  provide  a  schedule 
showing  the  portion  (expressed  as  a 
percentage)  of  the  total  fair  market  value 
of  all  the  assets  held  by  the  WHFTT  that 
the  asset  sold  or  disposed  of  represented 
as  of  the  last  day  of  each  quarter  that  the 
asset  was  held  by  the  WHFTT.  The  1998 
proposed  regulations  also  required  that 
this  information  be  provided  on  an 
asset-by-asset  approach. 

Commentators  stated  that,  for  various 
reasons,  it  would  be  impossible,  or,  at 
the  very  least,  extremely  costly  and 
burdensome  for  trustees  to  comply  with 


the  reporting  rules  contained  in  the 
1998  proposed  regulations.  These 
commentators  urged  the  IRS  and 
Treasury  to  adopt  reporting  rules  that 
require  trustees  and  middlemen  to  only 
provide  information  regarding  the 
amoimt  of  gross  proceeds  that  are 
distributed  to  a  unit  interest  holder. 

These  commentators  noted  that  many 
trustees  and  middlemen  currently  only 
provide  information  regarding  the 
amount  of  gross  proceeds  that  are 
distributed.  Commentators  also  noted, 
however,  that  as  a  result  of  this 
reporting,  many  beneficial  owners  treat 
the  distribution  of  gross  proceeds  by  the 
WHFIT  as  a  return  of  the  beneficial 
owner's  investment.  Therefore,  any 
gain,  loss,  discount,  or  premium  that 
should  be  recognized  by  a  beneficial 
owner  as  a  result  of  the  sale  or 
disposition  of  a  trust  asset  is  deferred 
until  the  beneficial  owner  either 
exhausts  its  basis  in  its  unit  interest  or 
sells  or  redeems  its  unit  interest. 
Commentators  nevertheless  contended 
that  the  resulting  tax  deferral  did  not 
justify  the  reporting  obligations  imposed 
by  the  1998  proposed  regulations.  As 
support,  commentators  contended  that 
to  maintain  their  status  as  trusts  under 
§  301.7701-4(c),  WHFTTs  sell  or  dispose 
of  their  assets  only  infrequently. 

In  response  to  these  comments,  the 
reproposed  regulations  provide  that  the 
information  to  be  reported  with  respect 
to  an  asset  sale  or  disposition  depends 
on  whether  the  WHFIT's  asset  sales  or 
dispositions  for  the  calendar  year 
exceed  a  de  minimis  amount.  If  trust 
sales  proceeds  for  a  given  calendar  year 
equal  or  are  less  than  5%  of  the  fair 
market  value  of  the  assets  of  the  trust  as 
of  January  1  of  that  year,  a  trust  meets 
the  de  minimis  test  for  the  calendar 
year.  The  reproposed  regulations  define 
trust  sales  proceeds  as  the  gross 
proceeds  received  by  a  WHFIT  with 
respect  to  a  sale  or  disposition  of  an 
asset  by  the  WHFIT.  If  a  trust  meets  the 
de  minimis  test,  the  trustee  need  only 
provide  information  that  enables 
requesting  persons  to  calculate  the 
amount  of  trust  sales  proceeds  that  are 
attributable  to  a  unit  interest  holder. 

If  asset  sales  and  dispositions  exceed 
the  de  minimis  amount,  the  trustee  must 
provide,  with  respect  to  each  sale  or 
disposition:  (i)  The  date  of  the  sale;  (ii) 
information  regarding  trust  sale 
proceeds;  (iii)  information  that  will 
enable  a  unit  interest  holder  to  allocate 
with  reasonable  accuracy  a  portion  of  its 
basis  in  its  unit  interest  to  the  sale  or  . 
disposition;  and  (iv)  information  that 
will  enable  a  unit  interest  holder  to 
allocate  with  reasonable  accuracy  a 
portion  of  its  market  discount  or 


premium,  if  any,  to  the  sale  or 
disposition. 

Commentators  on  the  1998  proposed 
regulations  indicated  that,  in  providing 
information  regarding  gross  proceeds, 
trustees  and  middlemen  only  provide 
unit  interest  holders  with  information 
regarding  the  amount  of  gross  proceeds 
that  have  been  distributed  to  them,  not 
the  amount  that  is  attributable  to  each 
unit  interest  holder.  Under  these 
reproposed  regulations,  trustees  and 
middlemen,  when  providing  gross 
proceeds  information,  must  provide 
information  regarding  the  amount  of 
gross  proceeds  that  are  attributable  to 
the  holder. 

3.  Information  With  Rdspect  to 
Redemptions  and  Sales  of  Unit  Interests 

Specific  guidelines  for  the  reporting 
of  the  redemption  of  a  unit  interest  from 
a  WHFTT  and  for  the  reporting  of  a  sale 
of  a  unit  interest  on  a  secondary  market 
were  not  provided  under  the  1998 
proposed  regulations.  In  response  to  the 
comments  received  with  respect  to  the 
1998  proposed  regulations,  the 
reproposed  regulations  now  provide 
guidance  on  the  reporting  of  these 
transactions. 

4.  Other  Information 

The  reproposed  regulations  require 
the  trustee  to  provide  any  other 
information  necessary  for  a  unit  interest 
holder  that  is  a  beneficial  owner  of  a 
unit  interest  to  report,  with  reasonable 
accuracy,  the  items  of  income, 
deduction,  and  credit  attributable  to  the 
portion  of  the  trust  treated  as  owned  by 
the  imit  interest  holder  under  section 
671.  Several  commentators  objected  to 
the  inclusion  of  a  similar  requirement  in 
the  1998  proposed  regulations.  The  IRS 
and  Treasury  note^that  WHFTTs  are  used 
to  hold  a  wide  variety  of  assets.  This 
provision  is  intended  to  clarify  that 
trustees  must  accommodate  beneficial 
owners'  needs  for  appropriate 
information  with  respect  to  the  assets 
held  by  the  WHFIT.  This  provision  is 
also  intended  to  clarify  that  the 
information  provided  by  the  trustee 
must  accommodate  the  different  tax 
attributes  of  the  beneficial  owners  of  the 
WHFTT.  This  provision,  however,  is  not 
intended  to  require  asset-by-asset 
reporting. 

D.  Additional  Information  To  Be 
Provided  by  the  Trustee  of  a  Widely 
Held  Mortgage  Trust 

Commentators  on  the  1998  proposed 
regulations  identified  specific  concerns 
regarding  the  tax  information  reporting 
obligations  of  the  trustee  of  a  WHFIT 
that  primarily  holds  mortgages  as  its 
assets.  The  IRS  and  Treasury  believe 
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that  changes  in  the  reproposed 
regulations  that  apply  to  all  WHFITs 
address  some  of  these  concerns.  In 
response  to  other  concerns  raised  by  the 
commentators,  the  reproposed 
regulations  provide  certain  rules 
tailored  specifically  to  widely  held 
mortgage  trusts  (VV'HMTs).  The 
reproposed  regulations  define  a  WHMT 
as  a  WHFIT.  substantially  all  the  assets 
of  which,  measured  by  value,  are 
mortgages,  amounts  received  on 
mortgages,  and  reasonably  required 
reserve  funds. 

1.  Receipt  of  Scheduled  and 
Unscheduled  Principal  Payments 

Commentators  requested  clarification 
regarding  the  reporting  of  the  trust's 
receipts  of  scheduled  and  unscheduled 
principal  payments  on  the  mortgages 
held  by  the  WHMT.  Under  the 
reproposed  regulations,  trustees  must 
calculate  and  provide  information 
regarding  these  principal  receipts,  and, 
as  with  all  information  provided  by  the 
trustee,  it  must  be  done  in  a  manner  that 
enables  a  requesting  person  to 
determine  with  reasonable  accuracy  the 
principal  receipts  attributable  to  a  unit 
interest  holder.  Scheduled  and 
unscheduled  principal  receipts  are 
aggregated  with  the  WHMT's  proceeds 
from  sales  and  dispositions  of  mortgages 
and  reported  as  trust  sales  proceeds  to 
the  IRS  on  Form  1099.  Unless  a  trustee 
reports  under  the  safe  harbor  for  certain 
WHMTs,  scheduled  and  unscheduled 
principal  receipts  and  trust  sales 
proceeds  are  reported  separately  to 
beneficial  owners. 

2.  Sales  and  Dispositions  of  Mortgages 

Commentators  requested  that  the  IRS 
and  Treasury  clarify  that  certain 
transactions  that  regularly  occur  diuing 
the  administration  of  a  WHMT  do  not 
trigger  the  reporting  rules  for  sales  and 
dispositions  provided  under  the  1998 
proposed  regulations.  These 
transactions  involve  the  sale  of  a 
mortgage  by  a  WHMT  to  the  guarantor, 
sponsor,  or  previous  owner  for  an 
amount  equal  to  its  unpaid  principal 
balance  plus  accrued  but  unpaid 
interest.  Commentators  maintained  that 
the  costs  involved  in  reporting  these 
transactions  as  sales  or  dispositions 
under  the  1998  proposed  regulations 
outweighed  the  benefit  of  reporting  the 
required  information  to  unit  interest 
holders.  The  IRS  and  Treasury  believe 
that  the  de  minimis  test  in  the 
reproposed  regulations  alleviates  the 
reporting  burden  concerns  expressed  by 
the  commentators  responding  to  the 
1998  proposed  regulations.  Therefore,  in 
general,  the  reproposed  regulations 
provide  no  special  WHMT  rules  for 


reporting  these  transactions  and,  under 
the  reproposed  regulations,  these 
transactions  are  reported  the  same  as 
any  other  sale  or  disposition  engaged  in 
by  a  WHFIT. 

The  reproposed  regulations  do, 
however,  adjust  the  de  minimis  test  for 
WHMTs.  In  response  to  concerns 
regarding  provisions  in  the  1998 
proposed  regulations  that  require  a 
trustee  of  a  WHMT  to  assign  a  fair 
market  value  to  mortgages  held  by  a 
WHMT,  the  reproposed  regulations 
provide  that  the  trustee  is  to  use  the 
aggregate  outstanding  principal  balance 
of  the  WHMT's  mortgages  for  purposes 
of  applying  the  de  minimis  test. 
Scheduled  and  unscheduled  principal 
receipts  are  not  included  in  the  amoimt 
of  trust  sales  proceeds  for  purposes  of 
determining  whether  a  WHMT  has  met 
the  de  minimis  test. 

3.  Reporting  Information  With  Respect 
to  Market  Discount 

The  1998  proposed  regulations 
required,  with  respect  to  a  WHFIT  that 
holds  a  pool  of  debt  instruments  subject 
to  section  1272(a)(6)(C){iii),  that  trustees 
and  middlemen  provide  information  to 
enable  beneficial  owners  to  comply  with 
market  discount  rules  and  where 
applicable,  section  1272(a)(6)  (as 
amended  by  section  1004  of  the 
Taxpayer  Relief  Act  of  1997,  Public  Law 
105-34  (111  Stat.  766,  911)  (1997)). 

Several  commentators  questioned  the 
application  of  this  reporting 
requirement  in  the  1998  proposed 
regulations.  These  commentators 
asserted  that,  in  the  absence  of 
additional  guidance  under  section 
1272(a)(6)(C)(iii),  it  was  unclear  which 
WHFITs  held  a  pool  of  debt  instruments 
subject  to  that  section  and  accordingly 
were  required  to  report  market  discount 
information  and  information  consistent 
with  section  1272(a)(6)(C)(iii)  to  comply 
with  the  1998  proposed  regulations. 
These  commentators  requested  that  this 
reporting  requirement  be  deferred  imtil 
substantive  guidance  is  provided 
regarding  the  application  of  section 
1272(a)(6)(C)(iii). 

In  response  to  this  comment,  the  IRS 
and  Treasury  note  that,  under  section 
1276(a)(3),  beneficial  owners  of  a  imit 
interest  are  required  to  include  in  gross 
income,  as  ordinary  income,  the  partial 
payment  of  a  debt  instrument  to  the 
extent  that  such  payment  does  not 
exceed  the  accrued  market  discount  on 
the  debt  instrument.  The  IRS  and 
Treasury  also  note  that  unit  interest 
holders  in  a  WHMT  consistently  receive 
partial  payments  on  the  mortgages  held 
by  the  WHMT  and  that,  absent 
information  being  provided  by  the 
trustee,  unit  interest  holders  in  a  WHMT 


do  not  have  the  information  necessary 
to  calculate  their  accrued  market 
discount  under  section  1276(a)(3)  and, 
therefore,  caimot  properly  report  the  tax 
consequences  of  their  ownership  of  the 
unit  interest.  For  this  reason,  the 
reproposed  regulations  require  trustees 
and  middlemen  of  all  WHMTs  to 
provide  information  to  enable  unit 
interest  holders  to  calculate  market 
discount  by  any  reasonable  manner  that 
is  consistent  with  section  1276(a)(3). 
Pending  the  issuance  of  guidance  under 
section  1272(a)(6)(C)(iii),  a  trustee  may, 
but  is  not  required,  by  these  reproposed 
regulations,  to  provide  market  discount 
and  OID  information  that  is  calculated 
consistent  with  the  application  of 
section  1272(a)(6)(C)(iii).  The 
reproposed  regulations  only  provide 
reporting  rules..  Substeuitive  rules 
regarding  OID  and  market  discount  are 
provided  in  subtitle  A,  chapter  1 , 
subchapter  P,  part  V  of  the  Code  and  the 
regulations  thereunder. 

Commentators  also  contended  that 
substantive  guidance  was  lacking 
regarding  the  methodology  to  be  used  by 
unit  interest  holders  in  accruing  market 
discount  under  section  1276(a)(3).  The 
commentators  contended  that  the 
requirement  to  provide  market  discount 
information  should  be  deferred  until 
guidance  regarding  methodology  is 
issued. 

Section  1803(a)(13)(A)  of  the  Tax 
Reform  Act  of  1986  (TRA  1986)  Public 
Law  99-514  (100  Stat.  2085)  amended 
section  1276  to  include  sections 
1276(a)(3)  and  (b)(3).  Section  1276(b)(3) 
provides  that  the  computation  of  the 
accrual  of  market  discoimt  with  respect 
to  partial  principal  payments  is  to  be 
provided  by  Treasury  regulations.  To 
date,  no  regulations  have  been  issued 
under  section  1276(b)(3).  The  IRS  and- 
Treasury  note,  however,  that  although 
no  regulations  have  been  issued  under 
section  1276(b)(3),  the  conference  report 
accompanying  the  amendment  to 
section  1276  provides  that  until  such 
time  as  the  Treasury  Department  issues 
such  regulations,  the  conferees  intend 
that  market  discount  be  accrued  as 
provided  in  the  conference  report.  See 
H.R.  Rep.  No.  841,  99th  Cong.,  2nd 
Sess.,  at  11-842  (1986).  Accordingly,  the 
IRS  and  Treasury  believe  that  there  is 
sufficient  guidance  regarding  the 
methodology  for  accruing  market 
discount  under  section  1276(a)(3)  to 
impose  as  a  ciurent  requirement  that 
trustees  provide  market  discount 
information  that  enables  a  unit  interest 
holder  to  determine  the  portion  of  the 
holder's  market  discount  that  has 
accrued  during  the  reporting  period  by 
any  manner  reasonably  consistent  with 
section  1276(a)(3).  In  addition,  the 
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reproposed  regulations  include  a  safe 
harbor  for  certain  WHMTs  for  providing 
market  discount  information  that  is 
considered  to  be  reasonably  consistent 
with  section  1276(a)(3).  The  safe  harbor 
requires  the  use  of  the  prepayment 
assumption  used  in  pricing  the  original 
issue  of  unit  interests. 

4.  Reporting  Information  With  Respect 
to  Amortizable  Bond  Premium 

The  1998  proposed  regulations 
imposed  no  reporting  requirements  on 
trustees  and  middlemen  with  respect  to 
amortizable  bond  premium.  Some 
owners  of  unit  interests  that  acquire 
their  interests  at  a  premium  may  have 
amortizable  bond  premium  within  the 
meaning  of  section  171.  In  response  to 
comments  received  with  respect  to  the 
1998  proposed  regulations,  as  well  as  in 
connection  with  other  matters,  the  IRS 
and  Treasury  note  that  not  all  owners  of 
unit  interests  may  receive  sufficient 
information  to  reasonably  determine  the 
amount  of  any  amortizable  bond 
premium  on  mortgages  held  by  a 
WHMT.  For  this  reason,  the  reproposed 
regulations  include  a  general 
requirement  that  trustees  and 
middlemen  of  all  WHMTs  provide 
information  to  enable  unit  interest 
holders  to  determine  the  amount  of  the 
unit  interest  holder's  amortizable  bond 
premium,  if  any,  in  any  manner  that  is 
reasonably  consistent  with  section  171. 
The  IRS  and  Treasury  are  continuing  to 
study  and  request  comments  on  an 
appropriate  safe  harbor  for  reporting 
premium  information  for  unit  interest 
holders  that  buy  their  interests  at  a 
premium. 

D.  Safe  Harbor  Factors 

Several  commentators  reported  that 
many  trustees  currently  provide  tax 
information  to  middlemen  through  the 
use  of  "factors."  These  trustees  assume 
that  middlemen  maintain  a  record  of 
certain  trust  information  with  respect  to 
the  unit  interest  holders  for  whom  the 
middlemen  hold  an  interest.  Trustees 
provide  these  middlemen  with  data, 
called  factors,  which  are  ratios.  Trustees 
assume  that  middlemen  will  use  these 
factors  to  extrapolate  by  multiplication 
necessary  trust  tax  information  with 
respect  to  their  unit  interest  holders 
from  the  information  that  middlemen 
already  have  in  their  records.  The 
factors  provided  by  a  trustee  depend  on 
the  type  of  assets  held  by  the  WHFIT 
and  the  tax  items  to  be  determined. 
Some  trustees  provide  factors  on  a 
calendar  year  basis  and  some  provide 
factors  on  a  monthly  basis.  As  an 
example,  the  comments  received  with 
respect  to  the  1998  proposed  regulations 
indicated  that  the  trustees  of  many 


WHFITs  assume  that  middlemen  receive 
and  maintain  a  record  of  the  amount  of 
cash  distributed  to  (or  credited  to  the 
account  of)  a  unit  interest  holder  from 
the  WHFIT  during  the  calendar  year. 
These  trustees  provide  middlemen  with 
factors  that  when  multiplied  by  the 
amount  of  cash  from  the  WHFIT 
distributed  by  a  middleman  to  (or 
credited  to  the  account  of)  a  unit 
interest  holder  during  the  calendar  year, 
enable  a  middleman  to  determine  the 
amount  of  trust  income  and  the  amount 
of  trust  expenses  that  are  attributable  to 
the  unit  interest  holder  for  the  calendar 
year. 

The  reproposed  regulations  provide  as 
safe  harbors,  examples  of  methods  for 
calculating  certain  factors  that  the  IRS 
and  Treasury  believe  will  enable 
requesting  persons  to  determine,  with 
reasonable  accuracy,  the  trust  items 
attributable  to  a  unit  interest  holder. 
Section  1.671-5(g)  of  the  reproposed 
regulations  provides  safe  harbor 
methods  for  calculating  factors  that 
provide  information  with  respect  to 
sales  and  dispositions  of  trust  assets, 
trust  income,  trust  expenses,  OID,  and 
market  discount  for  certain  WHMTs. 
The  reproposed  regulations  condition 
the  application  of  the  safe  harbors  on 
the  WHMT  meeting  certain 
requirements.  The  IRS  and  Treasury 
request  comments  on  how  the  safe 
harbors  provided  in  proposed  §  1.671- 
5(g)  can  be  modified  and  extended  to 
WHMTs  not  meeting  the  requirements 
in  the  reproposed  regulations. 

Section  1.671-5(f)  of  the  reproposed 
regulations  provides  safe  harbor 
methods  for  calculating  certain  factors 
that  provide  similar  information  for 
WHFITs  other  than  WHMTs.  The  IRS 
and  Treasury  request  comments 
regarding  the  applicability  of  the  safe 
harbors  in  proposed  §  1.671-5(f)  to 
WHFITs  that  hold  assets  other  than 
stock  and  debt  instruments  and  whether 
different  safe  harbors  are  needed  for 
those  WHFITs. 

The  IRS  and  Treasury  also  request 
comments  on  how  the  safe  harbors 
provided  in  §  1.671-5(f)  and  (g)  of  the 
reproposed  regulations  can  be  modified 
to  better  conform  to  industry  practice 
while  providing  the. IRS  and  beneficial 
owners  with  necessary  WHFIT  tax 
information.  In  addition,  the  IRS  and 
Treasury  request  comments  from 
requesting  persons  on  their  ability  to 
process  WHFIT  tax  information  that  is 
provided  to  them  in  the  form  of  factors. 


E.  Time  and  Manner  for  Providing 
WHFIT  Information 

1.  Trustee  May  Identify  a  Trust 
Representative  and  Publish  Trust 
Information  on  the  Internet 

Under  both  the  1998  proposed 
regulations  and  the  reproposed 
regulations,  the  trustee  must  identify  the 
name,  address,  and  telephone  number  of 
a  representative  or  official  of  the  WHFIT 
who  will  provide  the  trust  information 
required  to  be  provided  by  the  trustee. 
In  addition  to  the  list  of  places 
described  in  the  1998  proposed 
regulations  where  the  trustee  may 
publish  this  information,  the  reproposed 
regulations  also  permit  the  trust 
representative  to  be  identified  in  the 
trust's  prospectus  or  on  the  trustee's 
Internet  site.  When  providing  this 
information  under  the  reproposed 
regulations,  the  trustee  must  also 
identify  the  reporting  period  that  the 
trustee  will  use  to  calculate  and  provide 
trust  information.  Further,  the 
reproposed  regulations  permit  the  trust 
information  described  in  §  1.671-5(c)  of 
the  reproposed  regulations  to  be 
furnished  to  requesting  persons  on  the 
trustee's  Internet  site  or  on  another 
Internet  site  designated  by  the  trustee. 

2.  Extension  of  Time  for  Furnishing 
Trust  hiformation  for  Certain  WHFITs 

With  respect  to  most  WHFITs,  the 
reproposed  regulations  retain  the 
requirement  of  the  1998  proposed 
regulations  that  WHFIT  information  be 
provided  on  or  before  the  later  of  the 
30th  day  after  the  close  of  the  reporting 
period  for  which  the  information  is 
requested,  or,  the  14th  day  after  the 
receipt  of  the  request  to  provide 
information.  Under  the  reproposed 
regulations,  if  substantially  all  of  the 
assets  of  the  WHFIT  are  imit  interests  in 
another  WHFIT  or  regular  interests  in  a 
REMIC,  the  reproposed  regulations 
allow  the  trustee  until  on  or  before  the 
later  of  the  44th  day  after  the  close  of 
the  reporting  period  for  which  the 
information  is  requested,  or,  the  28th 
day  after  the  receipt  of  the  request  to 
provide  trust  information. 

///.  Rules  for  Providing  Trust 
Information  to  the  IRS  and  to  Beneficial 
Owners 

A.  In  General 

Under  the  1998  proposed  regulations 
and  the  reproposed  regulations,  a 
middleman  is  required  to  file  Forms 
1099  with  the  Internal  Revenue  Service 
and  to  furnish  a  tax  information 
statement  to  the  beneficial  owner  of  a 
unit  interest.  If  a  beneficial  owner  holds 
an  interest  directly  with  a  trustee,  the 
trustee  is  required  to  file  Forms  1099 
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with  the  Internal  Revenue  Service  and 
to  himish  the  statement  to  the  beneficial 
owner.  A  Form  1099  and  a  statement  are 
not  required  for  a  beneficial  ov»mer  that 
is  an  exempt  recipient. 

The  reproposed  regulations  provide 
rules  for  determining  the  information  to 
be  provided  on  the  Forms  1099  required 
to  be  filed  with  the  Internal  Revenue 
Service  with  respect  to  a  beneficial 
owner  and  for  determining  the 
information  to  be  provided  on  the  tax 
information  statement  required  to  be 
furnished  to  the  owner.  First,  the 
information  provided  on  the  Forms 
1099  and  the  tax  information  statement 
must  be  consistent  with  the  information 
required  to  be  provided  by  the  trustee 
under  §  1.671-5{c)  of  the  reproposed 
regulations.  Second,  the  information 
provided  must  reflect  with  reasonable 
accuracy  the  trust  items  that  are 
attributable  to  the  beneficial  owner. 
Third,  the  statement  must  separately 
state  any  trust  item  that  if  t£iken  into 
account  separately  by  the  beneficial 
owner,  could  result  in  an  income  tax 
liability  for  that  owner  different  from 
that  which  would  result  if  the  owner 
did  not  take  the  item  into  account 
separately. 

In  addition,  the  reproposed 
regulations  require  that  the  information 
provided  on  the  Forms  1099  and  the  tax 
information  statement  be  determined  as 
provided  in  §  1.671-5(f)  or  (g),  as 
appropriate,  if  the  trustee  has  provided 
information  in  accordance  with  the  safe 
harbors  described  in  those  paragraphs. 
One  commentator  requested  that 
trustees  and  middlemen  be  permitted  to 
provide  factors  to  beneficial  owners. 
Under  this  approach,  a  beneficial  owner 
would  have  the  burden  of 
imderstanding  and  applying  the  factors 
to  determine  the  amoimts  of  income, 
deductions,  and  credits  of  the  WKFIT 
that  are  attributable  to  the  owner.  The 
reproposed  regulations  provide  that 
middlemen,  and  trustees,  where 
appropriate,  must  provide  the  IRS  and 
beneficial  owners  with  the  amoimts  of 
income,  deduction,  and  credit  of  a 
WHFIT  that  are  attributable  to  a 
beneficial  owner.  It  is  not  permissible 
for  middlemen  and  trustees  to  merely 
provide  factors  to  a  beneficial  owner. 

B.  Reporting  With  Respect  to  Foreign 
Unit  Interest  Holders 

The  1998  proposed  regulations  did 
not  address  reporting  with  respect  to 
unit  interest  holders  that  are  not  United 
States  persons.  In  response  to  conunents 
received  with  respect  to  the  1998 
proposed  regulations,  the  reproposed 
regulations  clarify  that  payments  made 
from  a  WHFTT  to  a  unit  interest  holder 
that  is  not  a  United  States  person  are  to 


be  withheld  and  reported  in  accordance 
with  Subtitle  A,  Chapter  3  of  the  Code 
and  the  regulations  thereunder. 

/v.  Clarification  of  the  Relationship 
Between  These  Reporting  Rules  and 
Other  Reporting  Rules 

The  preamble  to  the  1998  proposed 
regulations  noted  that  appropriate 
adjustments  to  other  information 
reporting  rules  may  be  necessary  to 
make  them  compatible  with  those 
proposed  regulations.  One  such 
provision  is  §  1.6049-5(a)(6),  which  was 
cited  by  one  commentator  as  an 
example  of  a  provision  allowing  the 
amount  of  interest  to  be  reported  to  the 
IRS  to  be  based  on  the  interest  paid  as 
stated  on  the  investor's  certificate, 
rather  than  the  interest  on  the  notes  or 
obligations  imderlying  the  certificate. 
To  be  consistent  with  the  taxation  of  a 
grantor  trust,  the  reproposed  regulations 
revise  §  1.6049-5(a)(6)  to  clarify  that  the 
income  to  be  reported  with  respect  to 
WHFITs  is  the  gross  amount  of  income 
earned  by  trust  assets. 

In  addition,  comments  received  with 
respect  to  the  1998  proposed  regulations 
requested  clarification  of  the 
relationship  between  the  reporting  rules 
in  the  proposed  regulations  and  the 
reporting  rules  in  subpart  B,  part  m, 
subchapter  A.  chapter  61  of  the  Code 
(Information  Retiuns  Concerning 
Transactions  with  Other  Persons) 
(subpart  B).  In  response,  the  reproposed 
regulations  provide  that  if  reporting  is 
required  imder  the  reproposed 
regulations  and  subpart  B,  the 
reproposed  regulations  will  control.  The 
reproposed  regulations  also  provide  that 
the  rules  of  subpart  B  are  incorporated 
into  the  reproposed  regulations  to  the 
extent  that  those  rules  are  not 
inconsistent  with  the  reporting  rules  in 
the  reproposed  regiilations. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
applicable  beginning  January  1,  2004. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  the  regulations  generally 
clarify  existing  reporting  obligations  and 
are  expected,  for  die  most  part,  to  have 
a  minimal  impact  on  industry  practice. 
Thus,  the  regulations  will  not  result  in 
a  significant  economic  impact  on  any 
entity  subject  to  the  regulations. 


Fiulher,  the  reporting  bvudens  in  these 
regulations  will  fall  primarily  on  large 
brokerage  firms,  large  banks,  and  other 
large  entities  acting  as  trustees  or 
middlemen,  most  of  which  are  not  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Thus,  a  substantial  number 
of  small  entities  will  not  be  affected. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  (in  the  manner 
described  in  the  ADDRESSES  caption)  to 
the  IRS.  The  IRS  and  Treasury 
E)epartment  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  public  hearing 
will  be  published  in  the  Federal 
Register. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Faith  Colson,  Office  of 
Associate  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 
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Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  parts  1,  301  and 
602  are  proposed  to  be  amended  as 
follows: 

PART  1— INCOME  TAXES 

1 .  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

2.  Section  1.671-4  is  amended  by 

1  »vising  paragraph  (a)  to  read  as  follows: 

§1.671-4    Method  of  reporting. 

(a)  Portion  of  trust  treated  as  owned 
by  the  grantor  or  another  person.  Except 
as  otherwise  provided  in  paragraph  (b) 
of  this  section  and  §  1.671-5,  items  of 
income,  deduction,  and  credit 
attributable  to  any  portion  of  a  trust 
which,  under  the  provisions  of  subpart 
E  (section  671  and  following),  part  I, 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code,  is  treated  as  owned  by 
the  grantor  or  another  person  are  not 
reported  by  the  trust  on  Form  1041, 
"U.S.  Income  Tax  Return  for  Estates  and 
Trusts."  but  are  shown  on  a  separate 
statement  to  be  attached  to  that  form. 
Section  1.671-5  provides  special 
reporting  rules  for  widely  held  fixed 
investment  trusts.  Section  301.7701- 
4(e)(2)  of  this  chapter  provides  guidance 
on  how  the  reporting  rules  in  this 
paragraph  (a)  apply  to  an  environmental 
remediation  trust. 


fl 


3.  Section  1.671-5  is  added  to  read  as 
follows: 

}  1 .671-5    Reporting  for  widely  held  fixed 
investment  trusts. 

(a)  Table  of  contents.  This  table  of 
contents  lists  the  major  paragraph 
headings  for  this  section. 

(a)  Table  of  contents. 

(b)  Definitions. 

(c)  Trustee's  obligation  to  furnish 
information. 

(1)  In  general. 

(i)  Calculation  and  presentation, 
(ii)  Reporting  period.  ^^ 

(iii)  Accounting  method.  ^1^ 

(iv)  Gross  income  requirement. 

(2)  Information  to  be  provided  for  all  trusts, 
(i)  Trust  identification. 

(ii)  Items  of  income,  deduction  anc^edit. 

(iii)  Asset  sales  and  dispositions. 

(iv)  Information  on  redemptions  and  sales  of 

WHFIT  unit  interests, 
(v)  Other  information. 

(3)  Additional  information  to  be  provided  for 
a  WHMT. 

(i)  Market  discount  information. 

(ii)  Premium  information. 

(iii)  Principal  payment  information. 

(4)  Identifying  the  trust  reporting  period  and 
the  representative  who  will  provide 
information. 


(5)  Time  and  manner  of  providing 
information. 

(i)  Time, 
(ii)  Manner. 

(6)  Requesting  information  from  a  WHFIT. 
(i)  Requesting  persons. 

(ii)  Manner  of  requesting  information, 
(iii)  Period  of  time  during  which  requesting 
person  may  request  WHFIT  information. 

(7)  Trustee's  requirement  to  retain  records. 

(d)  Form  1099  requirement  for  trustees  and 
middlemen. 

(1)  Obligation  to  file  Form  1099  with  the 
Internal  Revenue  Service. 

(i)  In  general. 

(ii)  Forms  1099  not  required  for  exempt 

recipients, 
(iii)  Reporting  with  respect  to  foreign 

persons. 

(2)  Information  to  be  reported. 

(i)  Determining  amounts  to  be  provided  on 

Forms  1099. 
(ii)  Information  to  be  provided  on  Forms 

1099. 

(3)  Time  and  manner  of  filing  Forms  1099. 

(e)  Requirement  of  furnishing  the  statement 
to  a  unit  interest  holder. 

(1)  In  general. 

(i)  General  rule  for  determining  information 

for  statement, 
(ii)  Required  u,se  of  safe  harbor  information, 
(iii)  Requirement  to  separately  state  relevant 

WHFIT  items. 

(2)  Information  required  to  be  provided  on 
written  statement  with  respect  to  all 
WHFITs. 

(i)  WHFIT  information. 

(ii)  Identification  of  the  person  furnishing  the 

statement, 
(iii)  Items  of  income,  deduction  and  credit, 
(iv)  Asset  sales  and  dispositions, 
(v)  Information  on  the  redemption  or  sale  of 

a  unit  interest, 
(vi)  Other  information, 
(vii)  Required  statement. 

(3)  Additional  information  to  be  provided  on 
written  statement  with  respect  to  WHMTs. 

(i)  Information  regarding  market  discount 

and  premium, 
(ii)  Information  regarding  principal 

payments. 

(4)  Due  date  and  other  requirements  with 
respect  to  statement  required  to  be 
furnished  to  the  unit  interest  holder. 

(f)  Safe  harbors  for  providing  information  for 
WHFITs  other  than  WHMTs. 

(1)  Safe  harbors  for  trustee  reporting  of 
WHFIT  information. 

(i)  In  general. 

(ii)  Safe  harbor  for  reporting  WHFIT  income 

and  expenses, 
(iii)  Safe  harbor  for  reporting  OID. 
(iv)  Safe  harbor  for  reporting  information 

with  respect  to  sales  of  WHFIT  assets, 
(v)  Safe  harbor  for  reporting  redemptions  and 

sales  of  unit  interests  on  a  secondary 

market. 

(2)  Use  of  information  provided  by  trustees* 
under  safe  harbors. 

(i)  Use  of  information  provided  in  accordance 

with  the  safe  harbor  for  reporting  WHFIT 

income  and  expense. 
(ii).Use  of  safe  harbor  for  reporting  OID. 
(iii)  Use  of  safe  harbor  for  reporting 

information  with  respect  to  sales  or 

dispositions. 


(3)  Example  of  use  of  safe  harbors. 

(i)  Facts. 

(ii)  Trustee  reporting. 

(iii)  Broker's  use  of  information  provided  by 

Trustee, 
(g)  Safe  Harbor  for  certain  WHMTs. 

(1)  Safe  harbors  for  trustee  reporting  of  trust 
information. 

(!)  In  general. 

(ii)  Requirements  for  use  of  safe  harbors. 

(iii)  Safe  harbor  for  reporting  WHMT  income. 

expenses,  principal  receipts,  and  sales  and 

dispositions  of  mortgages, 
(iv)  Safe  harbor  for  reporting  OID 

information, 
(v)  Safe  Harbor  for  reporting  market  discount 

information, 
(vi)  Safe  harbor  for  reporting  premium 

information. 

(2)  Use  of  information  provided  by  a  trustee 
under  the  safe  harbor. 

(i)  Use  of  information  provided  in  accordance 
with  the  safe  harbor  for  reporting  WHMT 
income,  expenses,  receipt  of  principal 
payments,  and  sales  and  dispositions  of 
mortgages. 

(ii)  Use  of  OID  factor  to  determine  the  OID 
attributable  to  a  unit  interest  holder. 

(iii)  Requirement  to  provide  market  discount 
information. 

(iv)  Requirement  to  provide  premium 
information. 

(3)  Example  of  safe  harbor, 
(i)  Facts. 

(ii)  Trustee  reporting. 

(iii)  Broker's  use  of  the  information  provided 

by  trustee, 
(h)  Requirement  that  middlemen  furnish 

information  to  exempt  recipients  and 

noncalendar-year  taxpayers. 

(1)  In  general. 

(2)  Time  and  manner  of  providing 
information. 

(3)  Clearing  organization, 
(i)  Reserved. 

(j)  Exempt  recipients. 

(1)  Requirement  that  exempt  recipient 
include  accurate  trust  information  in 
computing  taxable  income. 

(2)  Exempt  recipients  defined. 

(i)  Persons  described  in  paragraph  1.6049- 
4(c)(l)(ii)  of  this  chapter. 

(ii)  Middlemen. 

(iii)  Real  estate  mortgage  investment  conduit. 

(iv)  A  WHFIT. 

(v)  Certain  trusts  and  estates. 

(k)  Coordination  with  information  reporting 
rules  under  subpart  B.  part  III.  subchapter 
A.  chapter  61  of  the  Internal  Revenue  Code 
(Information  Returns  Concerning 
Transactions  With  Other  Persons). 

(I)  Backup  withholding  requirements. 

(m)  Penalties  for  failure  to  comply. 

(n)  Effective  date. 

(b)  Definitions.  Solely  for  purposes  of 
this  §1.671-5: 

(1)  An  asset  includes  any  real  or 
personal,  tangible  or  intangible  property 
held  by  the  trust,  including  an  interest 
in  a  contract. 

(2)  An  affected  expense  is  an  expense 
described  in  §  1.67-2T(i)(l). 

(3)  The  cash  held  for  distribution  is 
the  amount  of  cash  that  would  be 
payable  to  unit  interest  holders  if  the   - 
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amount  of  a  distribution  were  required 
to  be  determined  as  of  the  date  in 
question. 

(4)  A  distribution  paid  on  redemption 
of  a  unit  interest  is  the  portion  of  a 
redemption  price  that  represents  the 
cash  held  for  distribution  with  respect 
to  the  redeemed  unit  interest. 

(5)  An  exempt  recipient  is  any  person 
described  in  paragraph  (j)(2)  of  this 
section. 

(6)  The  gross  proceeds  paid  on 
redemption  of  a  unit  interest  is  the 
portion  of  the  redemption  price  that 
represents  payment  for  the  assets  held 
by  the  trust  (other  than  cash  held  for 
distribution]  with  respect  to  the 
redeemed  unit  interest. 

(7)  A  middleman  is  any  person  who, 
at  any  time  during  the  calendar  year, 
holds  an  interest  in  an  arrangement 
classified  as  a  trust  under  §  30 1.7  701- 
4(c)  of  this  chapter,  on  behalf  of,  or  for 
the  account  of,  another  person,  or  who 
otherwise  acts  in  a  capacity  as  an 
intermediary  for  the  account  of  another 
person.  A  middleman  includes,  but  is 
not  limited  to — 

(i)  A  custodian  of  a  person's  accoimt, 
such  as  a  bank,  financial  institution,  or 
brokerage  firm  acting  as  custodian  of  an 
accoimt; 

(ii)  A  nominee,  including  the  joint 
owner  of  an  account  or  instrument 
except  if  the  joint  owners  are  husband 
and  wife;  and 

(iii)  A  broker  (as  defined  in  section 
6045(c)(1)  and  §  1.6045-l(a)(l))  holding 
an  interest  for  a  customer  in  street 
name. 

(8)  A  mortgage  is  an  obligation  that  is 
principally  secxired  by  an  interest  in  real 
property  within  the  meaning  of 

§  1.860G-2(a). 

(9)  The  redemption  price  is  the  total 
amount  paid  to  a  unit  interest  holder 
upon  redemption  of  a  imit  interest. 

(10)  A  reporting  period  is  the  period 
chosen  under  paragraph  (c)(l)(ii)  of  this 
section  by  the  trustee  for  providing  trust 
information  to  requesting  persons. 

(11)  A  requesting  person  is  a  person 
specified  in  paragraph  (c](6)(i)  of  this 
section  who  is  entitled  imder  this 
§1.671-5  to  request  the  trust         « 
information  specified  in  paragraphs 
(c)(2)  and  (3)  of  this  section. 

(12)  The  start-up  date  is  the  date  on 
which  substaiitially  all  of  the  assets  and 
the  contracts  for  the  purchase  of  assets 
have  been  deposited  with  the  trustee  of 
the  widely  held  fixed  investment  trust. 

(13)  Trusf  sale  proceeds  are  the  gross 
proceeds  (see  §  1.6045-l(d)(5))  received 
by  a  trust  with  respect  to  the  sale  or 
disposition  of  an  asset  held  by  a  trust. 

(14)  A  unit  interest  holder  is  any 
person  who  holds  a  direct  or  indirect 
interest,  including  a  beneficial  interest. 


in  a  widely  held  fixed  investment  trust 
at  any  time  during  the  calendar  year. 

(15)  A  widely  held  fixed  investment 
trust  (WHFIT)  is  an  arrangement 
classified  as  a  trust  imder  §  301.7701- 
4(c)  of  this  chapter  in  which  any  interest 
in  the  trust  is  held  by  a  middleman; 
provided  the  trust  is  a  United  States 
person  under  section  7701(a)(30)(E),  and 
the  unit  interest  holders  of  the  trust  are 
treated  as  owners  under  subpart  E,  part 
I,  subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code. 

(16)  i4  widely  held  mortgage  trust 
(WHMT)  is  a  WHFIT,  substantially  all 
the  assets  of  which,  measiued  by  value, 
are  mortgages,  amounts  received  on 
mortgages,  and  reasonably  required 
reserve  funds.  A  WHFIT  does  not  fail  to 
meet  this  definition  merely  because  it 
holds,  during  a  brief  initial  funding 
period,  both  cash  and  short-term 
contracts  for  the  piuchase  of  mortgages. 

(c)  Trustee's  obligation  to  furnish 
information — (1)  In  general.  Upon 
request,  a  trustee  of  a  WHFIT  must 
provide  to  any  requesting  person,  for  the 
reporting  period  requested,  the 
information  described  in  paragraph 
(c)(2)  of  this  section  and,  in  the  cdse  of 
a  WHMT,  the  information  described  in 
paragraph  (c)(3)  of  this  section.  The 
information  provided  by  the  trustee 
must  be  determined  in  accordance  with 
the  following  rules. 

(i)  Calculation  and  presentation. 
WHFTT  information  must  be  provided  in 
any  manner  that — 

(A)  Enables  a  requesting  person  to 
determine  with  reasonable  acciu-acy  the 
WHFIT  items  described  in  paragraphs 
(c)(2)  and  (3)  of  this  section  that  are 
attributable  to  a  imit  interest  holder  for 
the  taxable  year  of  that  unit  interest 
holder; 

(B)  Conforms,  generally,  with  industry 
practice  for  the  reporting  of  the  WHFIT 
items  described  in  paragraphs  (c)(2)  and 
(3)  of  this  section  for  the  type  of  asset 

or  assets  held  by  the  WHFIT;  and 

(C)  Enables  a  requesting  person  to 
separately  state  any  WHFIT  item  that,  if 
taken  into  account  separately  by  a 
beneficial  owner  of  a  unit  interest, 
would  result  in  an  income  tax  liability 
different  from  that  which  would  result 
if  the  owner  did  not  take  the  item  into 
account  separately. 

(ii)  Reporting  period — (A)  General 
rule.  Provided  a  trustee  uses  the  same 
reporting  period  throughout  the  trust's 
existence  and  the  information  psovided 
by  the  trustee  meets  the  requirements  of 
paragraph  (c)(l)(i)  of  this  section, 
WHFIT  information  may  be  determined 
and  provided  on  the  basis  of  a  calendar 
month,  calendar  quarter,  or  half  or  full 
calendar  year. 


(B)  Reporting  period  for  original  issue 
discount  and  market  discount. 
Notwithstanding  paragraph  (c)(l)(ii)(A) 
of  this  section,  a  trustee  must  determine 
the  information  required  to  be  provided 
^with  respect  to  original  issue  discount 
(OID),  market  discoimt,  and  premiiun 
using  a  semi-annual,  or  shorter, 
reporting  period. 

(iii)  Accounting  method — (A)  General 
rule.  WHFIT  information  must  be 
calculated  and  provided  using  the  cash 
receipts  and  disbursements  method  of 
accoimting  except  where  another 
method  is  required  by  the  Internal 
Revenue  Code  or  regulations  with 
respect  to  a  specific  trust  item. 
Accordingly,  a  trustee  must  provide 
information  necessary  for  unit  interest 
holders  to  comply  with  the  rules  of 
subtitle  A,  chapter  1,  subchapter  P,  part 
V,  subpart  A  which  require  the 
inclusion  of  accrued  amoimts  with 
respect  to  OID,  and  section  860B(b) 
which  requires  the  inclusion  of  accrued 
amounts  with  respect  to  a  REMIC 
regular  interest. 

(B)  Exception  for  WHFITs  marketed 
predominantly  to  taxpayers  on  the 
accrual  method.  If  the  trustee  or  the 
trust's  sponsor  has  knowledge  that  a 
WHFIT  is  marketed  primarily  to  accrual 
method  unit  interest  holders  and  the 
WHFIT  holds  assets  for  which  the 
timing  of  the  recognition  of  income  is 
materially  affected  by  the  use  of  the 
accrual  method  of  accounting,  the 
WHFIT  must  prepare  and  report  trust 
information  using  the  accrual  method  of 
accounting. 

(iv)  Gross  income  requirement.  The 
amount  of  trust  income  reported  by  the 
trustee  must  be  the  amount  of  gross 
income  generated  by  the  WHFIT's 
assets.  Thus,  in  the  case  of  a  WHFIT  that 
receives  a  payment  net  of  an  expense  or 
expenses,  the  payment  must  be  grossed 
up  to  reflect  the  deducted  expense  or 
expenses.  See  paragraph  (c)(2)(iii)  of 
this  section  regarding  reporting  with 
respect  to  sales  and  dispositions. 

(2)  Information  to  be  provided  by  all 
tr^s.  With  respect  to  all  WHFIT's— 
^I^Trust  identification.  The  trustee 
must  provide  information  identifying 
the  WHFIT,  including— 

(A)  The  name  of  the  WHFIT; 

(B)  Th«  name  and  address  of  the 
trustee; 

(C)  The  employer  identification 
number  of  the  WHFIT;  and 

(D)  The  Committee  on  Uniform 
Security  Identification  Procedure 
(CUSIP)  number,  account  number,  serial 
number,  or  other  identifying  number  of 
the  WHFIT. 

(ii)  Items  of  income,  deduction,  and 
credit.  The  trustee  must  provide 
information  detailing — 
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(A)  All  items  of  gross  income; 

(B)  All  items  of  aeduction;  and 

(C)  All  items  of  credit, 
(iii)  Asset  sales  and  dispositions — (A) 

the  de  minimis  test.  The  information  to 
je  reported  under  this  paragraph 
(c)(2)(iii)  with  respect  to  asset  sales  and 
dispositions  depends  on  whether  the 
WHFIT  meets  a  de  minimis  test  with 
respect  to  sales  and  dispositions  for  the 
calendar  year. 

(1)  De  minimis  test.  A  WHFIT  meets 
the  de  minimis  test  if  trust  sales 
proceeds  for  the  calendar  year  equal  or 
are  less  than  five  percent  of  the 
aggregate  fair  market  value  of  all  assets 
held  by  the  trust  as  of  January  1st  of  that 
year,  or  the  start-up  date,  if  the  trust  was 
not  in  existence  on  January  1st. 

(2)  Effect  of  clean-up  call.  If  a  WHFIT 
fails  to  meet  the  de  minimis  test  in  this 
paragraph  (c)(2)(iii)  solely  as  the  result 
of  a  clean-up  call  (the  redemption  of  all 
imit  interests  in  termination  of  the 
WHFIT  when  the  administrative  costs  of 
the  trust  outweigh  the  benefits  of 
maintaining  the  trust),  the  WHFIT  will 
be  treated  as  having  met  the  de  minimis 
test  in  this  paragraph  (c)(2)(iii). 

(B)  Information  required  to  be 
provided  for  WHFITs  meeting  the  de 
minimis  test.  If  a  WHFIT  meets  the  de 
minimis  test  of  this  paragraph  {c)(2)(iii) 
for  a  calendar  year,  the  trustee  must 
provide  the  date  of  each  sale  or 
disposition  and  information  regarding 
the  trust  sale  proceeds  received  by  the 
trust  with  respect  to  the  sale  or 
disposition.  The  trustee  must  also 
provide  requesting  persons  with  a 
statement  that  the  WHFIT  met  the  de 
minimis  test  of  this  paragraph  (c)(2)(iii) 
for  the  calendar  year. 

(C)  Additional  information  required  to 
be  provided  for  WHFITs  not  meeting  the 
de  minimis  test.  If  a  WHFIT  does  not 
meet  the  de  minimis  test  of  this 
paragraph  (c)(2)(iii)  for  a  calendar  year, 
the  trustee  must  provide  with  respect  to 
each  sale  or  disposition  of  WHFIT 
assets — 

[1)  The  date  of  each  sale  or 
disposition; 

[2]  Information  regarding  the  trust 
sale  proceeds  received  by  die  WHFIT 
with  respect  to  the  sale  or  disposition; 

(3)  Information  that  will  enable  a  unit 
interest  holder  to  allocate  with 
reasonable  accuracy  a  portion  of  the 
holder's  basis  in  the  unit  interest  to  the 
sale  or  disposition;  and 

(4)  Information  that  will  enable  a  unit 
interest  holder  to  allocate  with 
reasonable  accuracy  a  portion  of  the 
unit  interest  holder's  market  discount  or 
premium,  if  any,  to  the  sale  or 
disposition. 

(D)  Application  of  this  paragraph  to  a 
WHMT— In  the  case  of  a  WHMT,  the 


trust  meets  the  de  minimis  test  in  this 
paragraph  (c)(2)(iii)  if  trust  sales 
proceeds  for  the  calendar  year  equal  or 
are  less  than  five  percent  of  the 
aggregate  outstanding  principal  balance 
of  all  mortgages  held  by  the  WHMT  as 
of  January  1st  of  that  year,  or  the  start- 
up date,  if  the  trust  was  not  in  existence 
on  January  1st.  For  purposes  of  applying 
the  de  minimis  test  in  this  paragraph 
(c)(2)(iii),  scheduled  and  unscheduled 
principal  payments  are  not  included  in 
the  amount  of  trust  sales  proceeds. 

(iv)  Information  on  redemptions  and 
sales  of  WHFIT  unit  interests— {A) 
Redemptions.  For  each  date  on  which 
the  redemption  price  of  a  unit  interest 
is  determined,  the  trustee  must  provide 
information  to  enable  a  requesting 
person  to  determine — 

[1]  The  redemption  price  per  unit 
interest  on  that  date; 

[2]  The  gross  proceeds  paid  on 
redemption  of  a  unit  interest  on  that 
date;  and 

(3)  The  income  that  should  be 
attributed  to  a  unit  interest  for  the 
portion  of  the  reporting  period  that  a 
redeeming  unit  interest  holder  held  the 
unit  interest. 

(B)  Sale  of  a  unit  interest— If  a 
secondary  market  for  the  unit  interests 
of  the  WHFIT  is  established,  the  trustee 
must  provide  for  each  day  of  the 
reporting  period,  information  to  enable 
a  requesting  person  to  determine  the 
undistributed  WHFIT  income,  per  unit 
interest,  held  by  the  WHFIT  as  of  the 
date  of  sale. 

(v)  Other  information.  The  trustee 
must  provide  any  other  information 
necessary  for  a  unit  interest  holder  that 
is  the  beneficial  owner  of  a  unit  interest 
to  report,  with  reasonable  accuracy,  the 
items  of  income,  deduction,  and  credit 
attributable  to  the  portion  of  the  trust 
treated  as  owned  by  the  unit  interest 
holder  under  section  671  for  the 
requested  reporting  period  or  any  other 
reporting  period. 

(3)  Additional  information  to  be 
provided  for  a  WHMT.  In  addition  to 
meeting  the  requirements  of  paragraph 
(c)(2)  of  this  section,  the  trustee  must 
provide — 

(ij  Market  discount  information. 
Information  that  enables  a  unit  interest 
holder  to  determine,  in  any  manner  that 
is  reasonably  consistent  with  section 
1276(a)(3),  the  portion  of  the  unit 
interest  holder's  market  discount,  if  any, 
that  has  accrued  during  the  reporting 
period. 

(ii)  Premium  information.  Information 
that  enables  a  unit  interest  holder  to 
determine,  in  any  manner  that  is 
reasonably  consistent  with  section  171, 
the  amount  of  the  unit  interest  holder's 


amortizable  bond  premium,  if  any,  for 
the  reporting  period. 

(iii)  Principal  payment  information. 
Information  regarding  principal 
payments,- both  scheduled  and 
unscheduled,  received  by  the  WHMT  on 
mortgages  held  by  the  WHMT. 

(4)  Identifying  the  trust  reporting 
period  and  the  representative  who  will 
provide  information— The  trustee  must 
identify  a  representative  of  the  WHFIT 
who  will  provide  the  information 
specified  in  this  paragraph  (c)  and  the 
reporting  period  which  will  be  used  by 
the  trustee.  The  name,  address,  and 
telephone  number  of  the  representative 
and  the  reporting  period  must  be — 

(i)  Printed  in  a  publication  generally 
read  by,  and  available  to,  requesting 
persons; 
(ii)  Stated  in  the  trust's  prospectus;  or 
(iii)  Posted  on  the  trustee's  internet 
site. 

(5)  Tinie  and  manner  of  providing 
information — (i)  Time — (A)  In  general. 
Except  as  provided  in  paragraph 
{c)(5)(i)(B)  of  this  section,  a  trustee  must 
provide  the  information  specified  in  this 
paragraph  (c)  to  requesting  persons  on 
or  before  the  later  of — 

(1)  The  30th  day  after  the  close  of  the 
reporting  period  or  periods  for  which 
the  information  was  requested;  or 

(2)  The  day  that  is  14  days  after  the 
receipt  of  the  request. 

.    (B)  Trusts  holding  interests  in  REMICs 
or  other  WHFITs.  If  substantially  all  the 
assets  of  a  WHFIT  are  unit  interests  in 
other  WHFITs,  REMIC  regular  interests, 
or  both,  a  trustee  must  provide  the 
information  specified  in  this  paragraph 
(c)  on  or  before  the  later  of — 

(1)  The  44th  day  after  the  close  of  the 
reporting  period  or  periods  for  which 
the  information  was  requested;  or 

(2)  The  day  that  is  28  days  after  the 
receipt  of  the  request. 

(ii)  Manner.  The  information  specified 
in  this  paragraph  (c)  must  be  provided — 

(A)  By  written  statement  sent  by  first 
class  mail  to  the  address  provided  by 
the  requesting  person; 

(B)  By  causing  it  to  be  printed  in  a 
publication  generally  read  by  and 
available  to  requesting  persons  and  by 
notifying  the  requesting  person  in 
writing  of  the  publication  in  which  it 
will  appear,  the  date  on  which  it  will 
appear,  and,  if  possible,  the  page  on 
which  it  will  appear: 

(C)  By  causing  it  to  be  posted  on  an 
internet  site  and  by  notifying  requesting 
persons  in  writing  of  the  internet  site  on 
which  it  will  appear;  or 

(D)  By  any  other  method  agreed  to  by 
the  trustee  and  requesting  persons. 

(6)  Requesting  information  from  a 
WHFIT-— ii)  Requesting  persons.  The 
following  persons  that  hold  an  interest 
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in  a  WHFTT  may  request  the  information 
specified  in  this  paragraph  (c)  from  that 
WHFIT— 

(A)  Any  middleman; 

(B)  Any  broker  who  holds  a  linit 
interest  on  its  own  behalf; 

(C)  Any  other  exempt  recipient  who 
holds  an  interest  directly  and  not 
through  a  middleman; 

(D)  Any  noncalendar-year  unit 
interest  holder  who  holds  a  WHFIT 
interest  directly  and  not  through  a 
middleman;  and 

(E)  A  representative  or  agent  for  a 
person  specified  in  this  paragraph  (c)(6). 

(ii)  Manner  of  requesting  information. 
In  requesting  WHFIT  information,  a 
requesting  person  must  specify  the 
WHFIT  and  the  reporting  period  or 
periods  for  which  information  is 
requested. 

fiii)  Period  of  time  during  which  a 
requesting  person  may  request  WHFIT 
information.  Diuing  the  WHFTT's 
existence  and  for  three  years  following 
the  date  of  the  WHFIT's  termination,  a 
requesting  person  may  request 
information  for  any  of  the  WHFIT's 
reporting  periods. 

(7)  Trustee's  requirement  to  retain 
records.  During  the  existence  of  the 
WHFIT  and  for  at  least  five  years 
following  the  date  of  termination,  the 
trustee  must  maintain  in  its  records  a 
copy  of  the  information  provided  to 
requesting  persons  for  each  reporting 
period  and  such  supplemental  data  as 
may  be  necessary  to  establish  that  the 
information  provided  to  requesting 
persons  is  correct  and  meets  the 
requirements  of  this  paragraph  (c). 

(d)  Form  1099  requirement  for 
trustees  and  middlemen — (1)  Obligation 
to  file  Form  1099  with  the  Internal 
Revenue  Service — (i)  In  general.  Except 
as  provided  in  paragraphs  (d)(l)(ii)  and 
(iii)  of  this  section — 

(A)  Every  trustee  must  file  with  the 
Internal  Revenue  Service  the 
appropriate  Forms  1099,  reporting  the 
information  specified  in  paragraph 
(d)(2)  of  this  section  with  respect  to  any 
imit  interest  holder  who  holds  an 
interest  in  the  WHRT  directly  and  not 
through  a  middleman;  and 

(B)  Every  middleman  must  file  with 
the  Internal  Revenue  Service  the 
appropriate  Forms  1099,  reporting  the 
information  specified  in  paragraph 
(d)(2)  of  this  section  with  respect  to  any 
unit  interest  holder  on  whose  behalf  or 
accoimt  the  middleman  holds  an 
interest  in  the  WHFIT  or  acts  in  a 
capacity  of  an  intermediary. 

(ii)  Forms  1099  not  required  for 
exempt  recipients.  A  Form  1099  is  not 
required  with  respect  to  a  unit  interest 
holder  that  is  an  exempt  recipient.  If  the 
trustee  or  middleman  backup  withholds 


under  section  3406  on  payments  made 
to  an  exempt  recipient  (because,  for 
example,  the  exempt  recipient  has  failed 
to  furnish  a  Form  W-9  on  request),  then 
the  trustee  or  middleman  n  required  to 
file  a  Form  1099  under  this  paragraph, 
vmless  the  trustee  or  middleman  refunds 
the  amount  withheld  in  accordance 
with  §  31.6413(a)-3  of  this  chapter. 
Paragraph  (j)  of  this  section  describes 
unit  interest  holders  that  may  be  treated 
as  exempt  recipients. 

(iii)  Reporting  with  respect  to  foreign 
persons.  Payments  made  by  a  WHFIT  to 
a  unit  interest  holder  that  is  not  a 
United  States  person  must  be  reported 
as  provided  under  subtitle  A,  chapter  3 
of  the  Internal  Revenue  Code  (sections 
1441  through  1464)  and  the  regulations 
thereunder  and  are  not  reported  under 
this  paragraph  (d). 

(2)  Information  to  be  reported — (i) 
Determining  amounts  to  be  provided  on 
Forms  1099— [A]  In  General.  The 
information  provided  for  a  calendar  year 
by  a  trustee  or  middleman  to  the 
Internal  Revenue  Service  on  the 
appropriate  Forms  1099  must  be 
consistent  with  the  information 
provided  by  the  trustee  under  paragraph 
(c)  of  this  section  and  must  reflect  with 
reasonable  accuracy  the  WHFIT  items 
that  are  attributable  to  a  unit  interest 
holder. 

(B)  Use  of  safe  harbor  information.  If 
the  trustee,  in  providing  WHFIT 
information,  uses  the  safe  harbors  in 
paragraph  (f)(1)  or  (g)(1)  of  this  section, 
then  the  trustee  or  middleman  must 
calculate  the  information  to  be  provided 
to  the  Internal  Revenue  Service  on  the 
Forms  1099  in  accordance  with 
paragraph  (f)(2)  or  (g)(2)  of  this  section, 
as  appropriate. 

(ii)  Information  to  be  provided  on 
Form  1099.  The  trustee  or  middleman 
must  include  on  the  appropriate  Forms 
1099— 

(A)  Taxpayer  information.  The  name, 
address,  and  taxpayer  identification 
number  of  the  imit  interest  holder. 

(B)  Information  regarding  the  person 
filing  the  Form  1099.  The  name, 
address,  taxpayer  identification  number, 
and  telephone  number  of  the  person 
required  to  file  the  Form  1099. 

(C)  Gross  income.  The  amount  of    . 
gross  income  (including  OID)  of  the 
WHFIT  attributable  to  the  unit  interest 
holder  for  the  calendar  year. 

(D)  Trust  sale  proceeds.  The  trust  sale 
proceeds  that  are  attributable  to  the  unit 
interest  holder  for  the  calendar  year. 
With  respect  to  a  imit  interest  holder  in 
a  WHMT,  the  amount  reported  under 
this  paragraph  (d)(2)(ii)(D)  includes  the 
principal  receipts  that  are  attributable  to 
that  unit  interest  holder  for  the  calendar 
year. 


(E)  Gross  proceeds  paid  on  unit 
interest  redemptions — (1)  In  general. 
The  gross  proceeds  paid  on  redemption 
of  a  unit  interest  to  the  unit  interest 
holder  for  the  calendar  year,  if  any. 

(2)  In-kind  redemption.  If  a  unit 
interest  holder  redeems  a  unit  interest 
solely  for  a  pro-rata  share  of  the  assets 
of  the  WHFIT  plus  the  undistributed 
cash  income,  the  value  of  the  assets 
received  by  the  unit  interest  holder  as 
a  result  of  the  redemption  is  not 
reported  to  the  IRS  as  gross  proceeds 
paid  on  redemption  of  a  unit  interest. 
The  gross  income  attributable  to  the 
redeemed  unit  interest  for  the  calendar 
year  must  be  reported  under  paragraph 
(d)(2)(ii)(C)  of  this  section. 

(F)  Gross  proceeds  paid  on  the  sale  of 
a  unit  interest  on  a  secondary  market. 
The  gross  proceeds  paid  to  a  unit 
interest  holder  for  the  sale  of  a  unit 
interest  or  interests  on  a  secondary 
market  established  for  the  WHFIT  for 
the  calendar  year,  if  any. 

(G)  Other  information.  Any  other 
information  required  by  the  Forms  1099. 

(3)  Time  ana  manner  of  filing  Forms 
1099.  The  Forms  1099  required  to  be 
filed  under  this  paragraph  (d)  must  be 
filed  on  or  before  Februeiry  28th  (March 
31,  if  filed  electronically)  of  the  year 
following  the  year  for  which  the  Forms 
1099  are  being  filed.  The  returns  must 
be  filed  with  the  appropriate  Internal 
Revenue  Service  Center,  at  the  address 
listed  in  the  instructions  for  the  Forms 
1099.  For  extensions  of  time  for  filing 
returns  under  this  section,  see  §  1.6081- 
1,  the  instructions  for  the  Forms  1099, 
and  applicable  revenue  procedures  (see 
§  601.601(d)(2)  of  this  chapter).  For 
magnetic  media  filing  requirements,  see 
§  301.6011-2  of  this  chapter.  Trust  sale 
proceeds,  gross  proceeds  paid  on  unit 
interest  redemption,  and  gross  proceeds 
paid  on  the  sale  of  a  unit  interest  are  to 
be  reported  on  the  same  type  of  Form 
1099  as  that  required  for  reporting  gross 
proceeds  under  section  6045. 

(e)  Requirement  of  furnishing  a 
statement  to  the  unit  interest  holder — 
(1)  In  general.  Every  trustee  or 
middleman  required  to  file  appropriate 
Forms  1099  under  paragraph  (d)  of  this 
section  with  respect  to  a  imit  interest 
holder  must  furnish  to  that  unit  interest 
holder  (the  person  whose  identifying 
number  is  required  to  be  shown  on  the 
form)  a  written  statement  showing  both 
the  information  described  in  paragraph 
(e)(2)  of  this  section,  and,  in  the  case  of 
a  WHMT,  the  information  described  in 
paragraph  (e)(3)  of  this  section.  The 
information  provided  must  be  in 
accordance  with  the  following  rules — 

(i)  General  rule  for  determining 
information  for  statement.  The 
information  provided  on  the  written 
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statement  furnished  to  the  unit  interest 
holder  for  the  calendar  year  by  the 
trustee  or  middleman  must  be 
consistent  with  the  information 
provided  by  the  trustee  under  paragraph 
(c)  of  this  section  and  the  information 
provided  on  the  Forms  1099  filed  with 
the  IRS  under  paragraph  (d)  of  this 
section.  The  information  provided  must 
reflect  with  reasonable  accuracy  the 
WHFIT  items  that  are  attributable  to  the 
unit  interest  holder. 

(ii)  Required  use  of  safe  harbor 
information.  If  the  trusteie.  in  providing 
WHFIT  information,  has  used  the  safe 
harbors  in  paragraph  (f)(1)  or  (g)(1)  of 
this  section,  the  trustee  or  middleman 
mi^pt  calculate  the  information  to  be 
provided  on  the  written  statement 
furnished  to  the  unit  interest  holder  in 
accordance  with  paragraph  (f)(2)  or 
(g)(2)  of  this  section,  as  appropriate. 

(iii)  Requirement  to  separately  state 
relevant  WHFITitems.  The  trustee  or 
middleman  must  separately  state  any 
items  that  if  taken  into  account 
separately  by  that  unit  interest  holder 
would  result  in  an  income  tax  liability 
different  from  that  which  would  result 
if  the  item  was  not  taken  into  account 
separately. 

I  (2)  Information  required  to  be 
provided  on  written  statement  with 
respect  to  all  WHFITs.  For  the  calendar 
year,  the  written  statement  furnished  to 
the  unit  interest  holder  must  meet  the 
following  requirements — 

(i)  WHFIT  information.  The  written 
statement  must  identify  the  WHFIT.  The 
vmtten  statement  must  include  the 
information  required  to  be  provided  by 
the  trustee  under  paragraph  (c)(2)(i)(A) 
of  this  section,  regarding  the  name  of 
the  WHFIT,  and  paragraph  (c)(2)(i)(D)  of 
this  section,  regarding  the  identifying 
number  of  the  WHFIT. 

(ii)  Identification  of  the  petson 
furnishing  the  statement.  The  written 
statement  must  provide  the  name, 
address,  and  taxpayer  identification 
number  of  the  person  required  to 
furnish  the  statement. 

(iii)  Items  of  income,  deduction,  and 
credit.  The  written  statement  must 
detail  all  items  of  income  (including 
OID),  deduction,  and  credit  that  are 
attributable  to  the  unit  interest  holder. 

(iv)  Asset  sales  and  dispositions — (A) 
Information  to  be  reported  vrith  respect 
to  a  WHFIT  meeting  the  de  minimis  test. 
If  the  WHFIT  has  met  the  de  minimis 
test  of  paragraph  (c)(2)(iii)  of  this 
section,  the  written  statement  need  only 
provide  information  detailing  the  trust 
sale  proceeds  that  are  attributable  to  the 
unit  interest  holder. 

(B)  Information  to  be  reported  with 
respect  to  trust  not  meeting  the  de 
minimis  test.  If  the  trust  has  not  met  the 


de  minimis  test  of  paragraph  (c)(2)(iii)  of 
this  section,  the  wo-itten  statement  must 
provide  with  respect  to  each  sale  or 
disposition  of  a  WHFIT  asset — 

(1)  The  date  of  sale  or  disposition; 

(2)  Information  regarding  the  trust 
sale  proceeds  that  are  attributable  to  the 
unit  interest  holder; 

(3)  Information  that  will  enable  the 
unit  interest  holder  to  allocate  with 
reasonable  accuracy  a  portion  of  the 
holder's  basis  in  the  holder's  unit 
interest  to  the  sale  or  disposition;  and 

(4)  Information  that  will  enable  a  unit 
interest  holder  to  allocate  with 
reasonable  accuracy  a  portion  of  the 
unit  interest  holder's  market  discount  or 
amortizable  bond  premiiun,  if  any,  to 
the  sale  or  disposition. 

(v)  Information  on  the  redemption  or 
sale  of  a  unit  interest — The  v^-itten 
statement  must  provide  the  unit  interest 
holder  with  information  regarding  the 
gross  proceeds  paid  on  redemption  for 
each  unit  interest  redeemed  during  the 
calendar  year  and  the  gross  proceeds 
paid  on  the  sale  of  a  unit  interest  for 
each  unit  interest  sold  during  the 
calendar  year. 

(vi)  Other  information.  The  writtQp 
statement  must  include  any  other 
information  necessary  the  unit  interest 
holder  to  report,  with  reasonable 
accuracy,  the  items  of  income, 
deduction,  and  credit  attributable  to  the 
portion  of  the  trust  treated  as  owned  by 
the  unit  interest  holder  under  section 
671  for  the  current  calendar  year,  or  any 
other  year. 

(vii)  flequired  statement.  The  written 
statement  must  inform  the  unit  interest 
holder  that  the  items  of  income, 
deduction,  and  credit,  and  any  other 
information  shown  on  the  statement, 
must  be  taken  into  account  in 
computing  the  taxable  income  and 
credits  of  the  unit  interest  holder  on  the 
income  tax  return  of  the  unit  interest 
holder. 

(3)  Additional  information  to  be  ■ 
provided  on  written  statement  with 
respect  to  WHMTs.  For  the  calendar 
year,  in  addition  to  meeting  the 
requirements  of  paragraph  (e)(2)  of  this 
section,  the  written  statement  furnished 
to  the  unit  interest  holder  of  a  WHMT 
must  also  meet  the  following 
requirements — 

(i)  Information  regarding  market 
discount  and  premium.  The  written 
statement  must  include  the  information 
regarding  market  discount  and  premium 
that  is  required  to  be  provided  by  the 
trustee  under  paragraphs  (c)(3)(i)  and 
(ii)  of  this  section, 

(ii)  Information  regarding  principal 
payments.  The  written  statement  must 
include  information  regarding  the 
principal  payments,  scheduled  and 


unscheduled,  received  by  the  WHMT 
that  are  attributable  to  the  unit  interest 
holder. 

(4)  Due  date  and  other  requirements 
with  respect  to  the  statement  required  to 
be  furnished  to  the  unit  interest  holder. 
The  statement  required  to  be  furnished 
to  the  unit  interest  holder  under  this 
paragraph  (e)  for  a  calendar  year  must 
be  furnished  to  the  holder  before  March 
16  of  the  year  following  the  year  for 
which  the  statement  is  being  furnished. 
The  person  sending  the  statement  must 
maintain  in  its  records  a  copy  of  the 
statement  furnished  to  the  unit  interest 
holder  and  supplemental  data  as  may  be 
required  to  establish  the  correctness  of 
the  statement  for  a  period  of  5  years 
from  the  due  date  for  furnishing  such 
statement. 

(f)  Safe  harbors  for  providing 
information  for  WHFITs  other  than 
WHMTs— {I)  Safe  harbors  for  trustee 
reporting  of  WHFmnformation—(.i]  In 
general.  Except  in  the  case  of  a  WHMT, 
a  trustee  of  a  WHFIT  that  reports  an 
item  under  a  safe  harbor  in  this 
paragraph  (f)(1),  is  deemed  to  provide 
and  calculate  that  WHFIT  item  in 
accordance  with  the  rules  of  paragraph 
(c){l)(i)  of  this  section.  Any  item 
reported  under  a  safe  harbor  in  this 
paragraph  (f)(1)  must  include  a 
statement  giving  notice  to  that  effect 
when  providing  information  to  a 
requesting  person. 

(ii)  Safe  harbor  for  reporting  WHFIT 
income  and  expenses.  A  trustee  satisfies 
this  safe  harbor  for  providing  income 
and  expense  information  by  first 
determining  the  total  amount  of  WHFTT 
distributions  (both  actual  and  deemed) 
for  the  calendar  year  and  then 
expressing  each  income  or  expense  item 
as  a  fraction  of  the  total  amount  of 
WHFIT  distributions.  These  fractions 
(hereafter  called  factors)  must  be 
accurate  to  at  least  four  decimal  places. 

(A)  Step  one:  Determine  the  total 
amount  of  WHFIT  distributions  for  the 
calendar  year  The  trustee  determines 
the  total  amount  of  WHFIT  distributions 
(actual  and  deemed]  for  the  calendar 
year.  If  the  calculation  of  total  amount 
of  WHFIT  distributions  under  this 
paragraph  (f)(l)(ii)(A)  resuhs  in  a  zero  or 
a  negative  number,  the  trustee  may  not 
determine  income  and  expense 
information  under  the  safe  harbor  in 
this  paragraph.  The  total  amount  of 
WHFIT  distributions  equals  the  amount 
of  WHFIT  funds  paid  out  to  the  unit 
interest  holders  (including  amounts 
paid  as  of  the  result  of  redemptions)  for 
the  calendar  year — 
(1)  Increased  by — 

(i)  All  amounts  that  would  have  been 
distributed  during  the  calendar  year  but 
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were  instead  reinvested  pursuant  to  a 
reinvestment  plan;  and 

{ifi  All  cash  held  for  distribution  to 
unit  interest  holders  as  of  December  31 
of  the  year  for  which  the  trustee  is 
reporting;  and 

(2)  Decreased  by — 

(i)  All  cash  distributed  during  the 
current  year  that  was  included  in  a  year- 
end  cash  allocation  factor  (see 
paragraph  (f){l){ii)(C)(l)  of  this  section) 
of  a  prior  year;  and 

(iii  All  gross  proceeds  paid  on 
redemption  of  a  unit  interest  for  the 
calendar  year. 

(3)  For  the  purpose  of  calculating  the 
the  amount  of  WHFIT  funds  paid  out  to 
unit  interest  holders  and  the  for  the 
purpose  of  calculating  all  gross  proceeds 
paid  on  redemption  of  a  unit  interest  for 
the  calendar  year,  pro-rata  in-kind 
redemptions  made  during  the  calendar 
year  are  disregarded. 

(B)  Step  two:  Determine  factors  that 
express  &e  ratios  of  WHFIT  income  and 
expenses  to  the  total  amount  of  WHFIT 
distributions.  The  trustee  determines 
fectors  that  express  the  ratios  of  WHFIT 
income  and  expenses  to  the  total 
amoimt  of  WHFIT  distributions  as 
follows — 

(1)  Income  factors.  For  each  type  of 
income  earned  by  a  WHFTT  for  the 
calendar  year,  the  trustee  determines  the 
ratio  of— 

(i)  The  gross  amount  of  that  type  of 
income;  divided  by 

Ui)  The  total  amount  of  WHFTT 
distributions  for  the  calendar  year. 

[2]  Expense  factors.  For  each  type  of 
expense  paid  by  a  WHFIT  during  the 
calendar  year,  the  trustee  determines  the 
ratio  of — 

(i)  The  gross  amount  of  that  type  of 
expense;  divided  by 

(u)  The  total  amount  of  WHFTT 
distributions  for  the  calendar  year. 

(C)  Step  three:  Determine  adjustments 
for  reconciling  the  total  amount  of 
WHFIT  distributions  (determined  under 
step  one)  with  amounts  actually  paid  to 
unit  interest  holders.  Paragraph 
(f)(l)(ii)(B)  of  this  section  (step  two) 
requires  an  item  of  income  or  expense 
to  be  expressed  as  a  ratio  of  that  item 

to  the  total  amount  of  WHFTT 
distributions  (as  determined  under  step 
one).  A  imit  interest  holder's  share  of 
the  total  amount  of  WHFTT  distributions 
may  differ  from  the  amount  actually 
paid  to  that  unit  interest  holder.  A 
trustee,  therefore,  must  provide 
information  that  will  be  used  to 
compute  a  imit  interest  holder's  share  of 
the  total  amount  of  WHFIT  distributions 
based  on  the  amount  actually  paid  to 
the  unit  interest  holder.  A  trustee 
satisfies  this  requirement  by  providing  a 


cuirent  year-end  cash  allocation  factor 
and  a  prior  year  cash  allocation  factor. 

(1)  "The  current  year-end  cash 
allocation  factor  is — 

(i)  The  amount  of  cash  held  for 
distribution  to  unit  interest  holders  by 
the  WHFTT  as  of  December  31  of  the 
year  for  which  the  trustee  is  reporting; 
divided  by 

(ij)  The  nimiber  of  unit  interests 
outstanding  as  of  December  31. 

(2)  The  prior  year  cash  allocation 
factor  is — 

(i)  The  amount  of  the  distribution 
during  the  current  calendar  year  that 
was  included  in  determining  a  year-end 
cash  allocation  factor  for  a  prior  year; 
divided  by 

(ii)  The  number  of  unit  interests 
outstanding  on  the  date  of  the 
distribution. 

(D)  Requirement  that  trustee  furnish 
additional  information  to  requesting 
persons.  In  the  case  where  the  safe 
harbor  factors  provided  by  the  trustee 
under  this  paragraph  (f)(l)(ii)  cannot  be 
used  to  determine  with  reasonable 
accuracy  the  income  and  expense 
attributable  to  a  unit  interest  holder, 
upon  request  of  the  person  responsible 
for  filing  the  Form  1099  under 
paragraph  (d)  of  this  section,  the  trustee 
must  provide  to  the  person  additional 
information  to  enable  the  income  and 
expense  attributable  to  the  unit  interest 
holder  to  be  determined  with  reasonable 
accuracy.  See  paragraph  (f)(2)(i)(A)(3)(ij) 
of  this  section. 

(iii)  Safe  harbor  for  reporting  OID. 
With  respect  to  information  regarding 
OID.  the  trustee  may  satisfy  paragraph 
{c){l)(i)  of  this  section  by  providing,  for 
each  reporting  period,  any  day  of  which 
is  in  that  calendar  year,  the  aggregate 
daily  accrual  of  OID  per  $1,000  of 
original  principal  amount. 

(iv)  Safe  harbor  for  reporting 
information  with  respect  to  sales  of 
WHFIT  assets— {A)  Safe  harbor  for  a 
WHFTT  meeting  the  de  minimis  test.  If 
a  WHFTT  meets  the  de  minimis  test  of 
paragraph  (c)(2)(iii)  of  this  section 
regarding  sales  and  dispositions  of 
WHFIT  assets,  the  trustee  satisfies  this 
safe  harbor  for  WHFITs  meeting  the  de 
minimis  test  by  providing  a  list  of  dates 
(from  earliest  to  latest)  on  which  WHFTT 
assets  were  sold  or  disposed  of  during 
the  calendar  year  and  by  including  for 
each  date  identified,  the  total  amount  of 
trust  sale  proceeds  per  unit  interest 
received  by  the  WHFIT  for  all  sales  or 
dispositions  of  WHFIT  assets  on  that 
date. 

(B)  Safe  harbor  for  WHFTT  not 
meeting  the  de  minimis  test —  If  a 
WHFTT  does  not  meet  the  de  minimis 
test  under  paragraph  (c)(2){iii)  of  this 
section  regarding  sales  and  dispositions 


of  trust  assets,  the  trustee  satisfies  this 
safe  harbor  for  WHFITs  not  meeting  the 
de  minimis  test  by  providing — 

(1)  A  list  of  dates  [bom  earliest  to 
latest)  on  which  sales  or  dispositions  of 
WHFTT  assets  occurred  during  the 
calendar  year  and  by  providing  for  each 
date  identified — 

(i)  The  trust  sales  proceeds  received 
by  the  trust,  per  unit  interest,  with 
respect  to  the  sales  and  dispositions,  on 
that  date; 

(u)  The  portion  of  all  assets 
(expressed  as  a  percentage)  held  by  the 
WHFTT  that  the  assets  sold  or  disposed 
of  on  that  date  represented. 

(2)  Determination  of  the  portion  of  all 
assets  held  by  the  WKFTT  that  the  assets 
sold  or  disposed  of  represented — 

(i)  If  a  WHFTT  terminates  within 
twenty  four  months  of  the  start-up  date 
of  the  WHFTT,  the  portion  of  the  total . 
fair  market  value  of  all  assets  held  by 
the  WHFTT  that  the  assets  sold  or 
disposed  of  represented  shall  be  based 
on  the  fair  market  value  of  the  WHFIT's 
assets  as  of  thestart-up  date;  or 

[if)  If  a  WHFTT  termmates  more  than 
twenty  four  months  after  the  start-up 
date  of  the  WHFrT.  the  portion  of  the 
total  fair  market  value  of  all  assets  held 
by  the  WHFIT  that  the  assets  sold  or 
disposed  of  represented  shall  be  based 
on  the  fair  market  value  of  the  WHFIT's 
assets  as  of  the  date  of  the  sale  or 
disposition. 

(v)  Safe  harbor  for  reporting 
redemptions  and  sales  of  unit  interests 
on  a  secondary  market— [A) 
Redemptions.  For  each  date  on  which 
the  redemption  price  of  a  unit  interest 
is  determined,  the  trustee  must 
provide — 

(1)  The  gross  proceeds  paid  on 
redemption  on  a  unit  interest  on  that 
date;  and 

(2)  The  distribution  paid  on 
redemption  of  a  unit  interest  on  that 
date. 

(B)  Sale  of  a  unit  interest  on  a 
secondary  market.  For  each  day  of  the 
calendar  year,  the  trustee  must  provide 
the  amo\mt  of  a  distribution  a  imit 
interest  holder  would  be  entitled  to  with 
respect  to  a  unit  interest  had  the  amoimt 
of  a  distribution  been  determined  on 
that  date. 

(2)  Use  of  information  provided  by 
trustees  under  safe  harbors.  If  a  trustee 
reports  a  WHFTT  item  in  accordance 
with  a  safe  harbor  described  in 
paragraph  (f)(1)  of  this  section,  then  the 
information  provided  with  respect  to 
that  item  on  the  Forms  1099  required 
under  paragraph  (d)  of  this  section  and 
on  the  statement  required  to  be 
furnished  under  paragraph  (e)  of  this 
section  must  be  determined  as  provided 
in  this  paragraph  (f)(2). 
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(i)  Use  of  information  provided  in 
accordance  with  the  safe,  harbor  for 
reporting  WHFIT  income  and  expense. 
If  a  trustee  determines  WHFTT  income 
and  expenses  under  paragraph  (f)(l)(ii) 
of  this  section,  then  the  trustee  or 
middleman  must  determine  the  amount 
of  each  type  of  income  and  expense 
attributable  to  a  unit  interest  holder  as 
follows — 

(A)  Step  one:  Determine  the  total 
amount  of  WHFTT  distributions 
attributable  to  the  unit  interest  holder. 
To  determine  the  total  amount  of 
WHFIT  distributions  attributable  to  a 
unit  interest  holder,  the  amount  paid  to 
the  unit  interest  holder  during  the 
calendar  year  (including  amounts  paid 
as  the  result  of  redemptions)  is — 

[1)  Increased  by — 

(i)  All  amounts  that  would  have  been 
distributed  during  the  calendar  year  to 
the  unit  interest  holder  but  were 
reinvested  pursuant  to  a  reinvestment 
plan  (unless  another  person  (for 
example,  the  custodian  of  the 
reinvestment  plan)  is  responsible  for 
reporting  these  amounts  under 
paragraph  (d)  of  this  section); 

(ji)  An  amount  equal  to  the  current 
year-end  cash  allocation  factor 
(provided  by  the  trustee  in  accordance 
with  paragraph  (f)(l)(ii)(C)(I)  of  this 
section)  multiplied  by  the  number  of 
unit  interests  held  by  the  unit  interest 
holder  as  of  December  31;  and 

(iii)  The  amount  of  a  distribution  the 
unit  interest  holder  would  be  entitled  to 
had  the  amount  of  a  distribution  been 
determined  on  the  date  the  unit  interest 
holder  sold  a  unit  interest  or  interests 
on  a  secondary  market  established  for 
the  WHFTT.  See  paragraph  (f)(l)(v)(B)  of 
this  section. 

[2)  Decreased  by — 

(i)  An  amount  equal  to  the  prior  year 
cash  allocation  factor  (provided  by  the 
trustee  in  accordance  with  paragraph 
(f)(l)(ii)(C)(2)  of  this  section)  multiplied 
by  the  number  of  unit  interests  held  by 
the  unit  interest  holder  on  the  date  of 
the  distribution; 

[ii)  An  amount  equal  to  all  gross 
proceeds  paid  on  redemption  of  a  unit 
interest  to  the  unit  interest  holder  for 
the  calendar  year;  and 

[Hi)  The  amount  of  any  distribution 
received  by  a  unit  interest  holder  during 
the  calendar  year  with  respect  to  a  unit 
interest  acquired  on  the  secondary 
market  established  for  the  WHFTT  that 
is  attributable  to  another  unit  interest 
holder  under  paragraph  [f)[2)[\)[A][l)[iii) 
of  this  section. 

[3)  Rules  applicable  to  this  paragraph 
(f)(2)(i)—[i)  Treatment  of  in-kind 
distributions  under  this  paragraph 
(f)(2)(i).  The  value  of  the  assets 
distributed  to  a  unit  interest  holder  as 


a  result  of  a  pro-rata  in-kind  redemption 
are  not  included  in  the  amount  paid  to 
the  unit  interest  holder  or  the  gross 
proceeds  paid  on  redemption  of  a  unit 
interest  for  purposes  of  this  paragraph 
(f)(2)(i). 

[ii)  The  total  amount  of  distributions 
attributable  to  a  unit  interest  holder 
calculated  under  this  paragraph 
(f)(2)(i)(A)  equals  zero  or  less.  If  the  total 
amount  of  distributions  attributable  to  a 
unit  interest  holder,  calculated  under 
this  paragraph  (0(2)(i)(A).  equals  zero  or 
less,  the  middleman  or  trustee  may  not 
report  the  income  and  expense 
attributable  to  the  unit  interest  holder 
under  this  paragraph  (f)(2)(i).  The 
middleman  or  trustee  must  request 
additional  information  from  the  trustee 
of  the  WHFTT  to  enable  the  trustee  and 
middleman  to  determine  with 
reasonable  accuracy  the  items  of  income 
and  expense  that  are  attributable  to  the 
unit  interest  holder. 

(B)  Step  two:  Apply  the  factors 
provided  by  the  trustee  to  determine  the 
items  of  income  and  expense  that  are 
attributable  to  the  unit  interest  holder. 
The  amount  of  each  type  of  income 
(other  than  OID)  and  each  type  of 
expense  attributable  to  a  unit  interest 
holder  is  determined  as  follows — 

[1)  Application  of  income  factors.  For 
each  income  factor  provided  by  the 
trustee  for  the  calendar  year,  the  trustee 
or  middleman  multiplies — 

[i)  The  income  factor;  by 
[ii)  The  total  amount  of  WHFTT 
distributions  attributable  to  the  unit 
interest  holder  for  the  calendar  year  (as 
determined  in  paragraph  (f)(2)(i)(A)  of 
this  section). 

(2)  Application  of  expense  factors.  For 
each  expense  factor  provided  by  the 
trustee  for  the  calendar  year,  the  trustee 
or  middleman  multiplies — 

[i)  The  expense  factor;  by 
[ii)  The  total  amount  of  WHFTT 
distributions  attributable  to  the  unit 
interest  holder  for  the  calendar  year  (as 
determined  in  paragraph  (f)(2)(i)(A)  of 
this  section). 

(ii)  Use  of  safe  harbor  for  reporting 
OID.  With  respect  to  each  reporting 
period  any  day  of  which  is  in  the 
calendar  year,  the  amount  of  OID  that  is 
allocable  to  each  unit  interest  held  by  a 
unit  interest  holder  is  determined  by 
multiplyiiig — 

(A)  The  "product  of  the  OID  factor  and 
the  originaJ  principal  balance  of  the  unit 
interest  divided  by  1,000;  by 

(B)  The  number  of  days  during  the 
OID  reporting  period  in  that  calendar 
year  that  the  unit  interest  holder  held 
the  unit  interest. 

(iii)  Use  of  safe  harbor  for  reporting 
information  with  respect  to  sales  or 
dispositions — (A)  In  general — [1) 


Information  reported  on  Form  1099.  A 
trustee  or  middleman  preparing  a  Form 
1099  need  provide  only  the  amount  of 
trust  sales  proceeds  (as  determined 
under  paragraph  (f)(2)(iii)(B)  of  this 
section)  that  are  attributable  to  a  unit 
"interest  holder  for  the  calendar  year.  See 
paragraph  (d)(2)(ii)(D)  of  this  section. 

(2)  Information  provided  on  statement 
furnished  to  unit  interest  holder— [i) 
Information  for  WHFITs  meeting  the  de 
minimis  test.  If  a  WHFIT  meets  the  de* 
minimis  test  of  paragraph  (c)(2)(iii)  of 
this  section,  the  written  statement 
required  to  be  furnished  to  the  unit 
interest  holder  under  paragraph  (e)  of 
this  section  need  provide  to  the  unit 
interest  holder  only  the  amount  of  trust 
sale  proceeds  (as  determined  under 
paragraph  (f)(2)(iii)(B)  of  this  section) 
that  are  attributable  to  the  unit  interest 
holder  for  the  calendar  year. 

[ii)  Information  for  WHFITs  not 
meeting  the  de  minimis  test.  If  a  WHITT 
does  not  meet  the  de  minimis  test  in 
paragraph  (c)(2)(iii)  of  this  section,  the 
written  statement  required  to  be 
furnished  to  the  unit  interest  holder 
under  paragraph  (e)  of  this  section  must 
include  a  list  of  dates  (in  order,  from 
earliest  to  latest)  on  which  sales  or 
dispositions  of  trust  assets  occurred 
during  the  calendar  year  and  by 
providing  for  each  date  identified— 

[A)  The  trust  sales  proceeds. received 
by  the  trust  with  respect  to  the  sales  or 
dispositions  of  trust  assets  on  that  date 
that  are  attributable  to  the  unit  interest 
holder;  and 

(B)  The  information  provided  by  the 
trustee  under  paragraph  (f)(l)(iv)(B)(2) 
of  this  section  regarding  the  portion  of 
all  assets  (expressed  as  a  percentage) 
held  by  the  WHFIT  that  the  assets  sold ' 
or  disposed  of  on  that  date  represented. 

(B)  Determining  the  trust  sales 
proceeds  that  are  attributable  to  the  unit 
interest  holder  for  the  calendar  year.  To 
determine  the  trust  sale  proceeds 
attributable  to  a  unit  interest  holder  for 
the  calendar  year,  the  aggregate  trust 
sale  proceeds,  per  unit  interest,  received 
by  the  WHFIT  on  each  date  on  which 
trust  assets  were  sold  or  disposed  of  is 
multiplied  by  the  number  of  unit 
interests  held  by  the  unit  interest  holder 
on  that  date  and  aggregated  for  the  year. 

(3)  Example  of  use  of  safe  harbors. 
The  following  example  illustrates  the 
use  of  the  safe  harbor  factors  in  this 
paragraph  (f)  to  calculate  and  provide 
WHFTT  information: 

Example —  (i)  Facts— [A)  In  general — ( 1] 
Trust  is  a  WHFIT  that  holds  common  stock 
in  ten  different  corporations  and  has  100  unit 
interests  outstanding.  The  agreement 
governing  Trust  requires  Trust  to  distribute 
the  cash  held  by  Trust  reduced  by  accrued 
but  unpaid  expenses  on  April  15.  July  IS. 
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and  October  15  of  the  2004  calendar  year.  holders,  and  pays  $45x  in  expenses,  all  of  interest.  /  is  the  only  unit  interest  holder  to 

The  agreement  also  provides  that  the  unit  which  are  affected  expenses.  redeem  a  unit  interest  during  the  calendar 

interests  will  be  redeemed  by  Trust  for  an  (2)  Trust  makes  all  three  of  its  required  year. 

amount  equal  to  the  value  of  the  unit  interest,  distributions.  On  April  15,  Trust  distributes  (5)  As  of  December  31,  Trust  holds  cash  of 

as  of  the  close  of  business,  on  the  day  that  $135x  which  includes  the  $12x  included  in  $l73xandhas  incurred  S15x  in  expenses 

the  unit  interest  is  tendered  for  redemption.  determining  the  year-end  cash  allocation  that  Trust  has  not  paid. 

There  is  no  reinvestment  plan  and  there  is  no  factor  for  December  31  of  the  prior  year.  On  (c)  Broker's  actions  during  the  2004 

secondary  market  for  sales  of  trust  interests.  '"'yJS-  T^'?^^'  distnbutes  $135x.  On  October  calendar  year.  During  2004,  Broker  credits 

[2]  Broker  holds  ten  unit  interests  in  Trust  ";  J^*  „'**"  u'^*,n  . .   '  a  t  v  '^«  accounts  of  both  /  and  S  with  their 

in  street  name  for  each  of/  and  S.  J  and  S  '.^l°"  '^«'"ber  10,  J  tenders  one  of  J  s  respective  shares  of  the  distributions  made 

are  individual,  cash  basis  axpayers.  T"-  !"Tf' '  '°  ^"".f !  t'  ^i^""?*/.""-     •  by  Trust.  Specifically,  Broker  credits  each 

BTB  luuiviuudj,  i.aaii  uasia  lOApaj^io  Trustee  determines  that  the  redemption  price        ■'^     „, .  iik  en  cnC  f„,  .Ko  a,,,.;!  ik 

[3)  As  of  December  31,  2003.  Trust  holds  ^^^  ^^.,  .^^^^^^  ^^  December  10  is  Sll6x,  T.T  .        ci\  -fn    f     .^  ifll. 

$12x  for  dismbution  to  unit  interest  holders  ^j  ^^.^^  5^5^  represents  the  gross  j!^^^"  !°"'  "i.?°\^°'  "^^  "  ^     .  k.  , . 

on  the  next  distribution  date  and  has  no  proceeds  paid  on  redemption  of  a  unit  distribution  and  $12.30x  for  the  October  15 

accrued  but  unpaid  expenses.  Trustee  fn,erest  and  $lx  represents  a  distribution  distribution.  In  addition.  Broker  credits  /"s 

includes  the  $1 2x  in  determining  the  year-  paid  on  redemption  of  a  unit  interest.  account  with  $1 16x  for  /"s  redemption  of  the 

end  cash  allocation  factor  for  December  31,  (4)  Qr  December  12,  Trustee  sells  shares  of  ""it  interest.  Consequently,  as  of  December 

2003.  common  stock  for  $115x.  The  $115x  31,  Broker  has  credited  $155.30x  to  /"s 

(B)  Trust  events  occurring  during  the  2004  represents  less  than  five  percent  of  the  account  and  $39.30x  to  S's  account. 

calendar yeai^-(l]  During  2004,  Trust  aggregate  fair  market  value  of  the  common  (ii)  Trustee  reporting— {A)  Trustee  is 

receives  $588x  in  dividend  income  and  $12x  stock  held  by  Trust  as  of  January  1.  On  within  the  safe  harbors  of  this  paragraph 

in  interest  income  from  investment  of  WHFIT  December  17,  Trustee  pays  $116x  to  Broker  (f)(1)  if  Trustee  provides  the  following 

funds  pending  distribution  to  unit  interest  on  fs  behalf  for  the  redemption  of  the  unit  information  to  requesting  persons — 

Factor  for  dividend  income  •  1.0889 

Factor  for  interest  income  .0222 

Factor  for  affected  expenses  •"• • .0833 

Current  year-end  cash  allocation  factor 1.5960 

Prior  year  cash  allocation  factor  .1200 

Gross  proceeds  paid  on  redemption  of  a  unit  interest  as  of  12/10/04 115 

Distribution  paid  on  redemption  of  a  unit  interest  as  of  12/10/04 1 

Trust  sales  proceeds  per  unit  interest  for  12/12/04  1.1616 


(B)  Trustee  determines  this  information  as 
follows — 

(1)  Step  one:  Trustee  determines  the  total 
amount  of  WHFTT  distributions  for  the 
calendar  year.  The  total  amount  of  WHFIT 
distributions  (actual  and  deemed)  for  the 
calendar  year  for  purposes  of  determining  the 
safe  harbor  factors  is  S540x.  This  amount 
consists  of  the  amounts  paid  on  each 
scheduled  distribution  date  during  the 
calendar  year  ($135x,  $135x,  and  S123x),  and 
the  total  amount  paid  to  /as  a  result  of /"s 
redemption  of  a  unit  interest  (S116x)  (S135x 
+  $135x  +  $123x  +  $116x  =  $509x)— 

(1)  Increased  by  all  cash  held  for 
distribution  to  unit  interest  holders  as  of 
December  31.  2004  (Sl58x),  which  is  the  cash 
held  as  of  December  31,  2004  ($173x) 
reduced  by  the  accrued  but  unpaid  expenses 
as  of  December  31,  2004  ($15x),  and 

[ii]  Decreased  by  — 

[A)  All  amounts  distributed  during  the 
calendar  year  but  included  in  the  year-end 
cash  allocation  factor  from  a  prior  year 
($12x):  and 

[B]  All  gross  proceeds  paid  on  redemption 
of  a  unit  interest  for  the  calendar  year 
($115x). 

[2]  Step  two:  Tnjstee  determines  factors 
that  express  the  ratio  of  WHFIT  income 
(other  than  OID)  and  expenses  to  the  total 
amount  of  WHFIT  distributions.  Trustee 
determines  the  factors  for  each  type  of 
income  earned  by  Trust  and  each  type  of 
expense  as  follows — 

(/)  Factor  for  dividend  income.  The  factor 
for  dividend  income  is  1.0889  which 
represents  the  ratio  of — 

[A)  The  gross  amount  of  dividends  ($588x): 
divided  by 

[B]  The  total  amount  of  WHFIT 
distributions  for  the  calendar  year  ($540x). 


(li)  Factor  for  interest  income.  The  factor 
for  interest  income  is  .0222,  which  represents 
the  ratio  of — 

[A]  The  gross  amount  of  other  income 
($12x):  divided  by  

(B)  The  total  amount  of  WHFIT 
distributions  for  the  calendar  year  ($540x). 

\iii)  Expense  Factor.  The  factor  for  affected 
expenses  is  .0833  which  represents  the  ratio 
of— 

[A]  The  gross  amount  of  affected  expenses 
paid  by  Trust  for  the  calendar  year  ($45x); 
divided  by 

(B)  The  total  amount  of  WKFTT 
distributions  for  the  calendar  year  ($540). 

(3)  Step  three:  Trustee  determines 
adjustments  for  reconciling  the  total  amount 
of  WHFIT  distributions  vriOi  amounts  paid  to 
unit  interest  holders.  To  enable  requesting 
persons  to  determine  the  total  amount  of 
WHFIT  distributions  that  are  attributable  to 
a  unit  interest  holder  based  on  amounts 
actually  paid  to  the  unit  interest  holder,  the 
trustee  must  provide  both  a  current  year-end 
cash  allocation  factor  and  a  prior  year  cash 
allocation  factor. 

(1)  Current  year-end  cash  allocation  factor. 
The  adjustment  factor  for  cash  held  by  Trust 
at  year  end  is  1.5960  which  represents — 

[A)  The  cash  held  for  distribution  as  of 
December  31,  2004  (S158x)  (the  amount  of 
cash  held  by  Trust  on  December  31,  2004 
(S173x)  reduced  by  accrued  but  unpaid 
expenses  (SlSx));  divided  by 

(B)  The  number  of  unit  interests 
outstanding  at  year-end,  (99). 

(ii)  Prior  Year  Cash  Allocation  Factor.  The 
adjustment  factor  for  distributions  of  year- 
end  cash  £rom  the  prior  year  is  .1200  which 
represents — 

[A]  The  amount  of  the  distribution  during 
the  current  calendar  year  that  was  included 


in  a  year-end  cash  allocation  factor  for  a  prior 
year  (Sl2x);  divided  by 

{&)  The  number  of  units  outstanding  at  the 
time  of  the  distribution.  (100). 

(4)  Trust  sales  proceeds  information.  To 
satisfy  the  safe  harbor.  Trustee  provides  a  list 
of  dates  on  which  trust  assets  were  sold 
during  the  calendar  year,  and  the  amount  of 
trust  sales  proceeds  received  as  the  result  of 
the  sale  or  disposition,  per  unit  interest.  In 
this  case,  only  one  sale  took  place  during  the 
calendar  year,  on  December  12,  2004,  and  the 
amount  of  trust  sale  proceeds  received  per 
unit  interest  on  that  date  is  $1.1616  (SllSx/ 
99). 

(iii)  Broker's  use  of  information  provided 
by  Trustee — (A)  Broker  uses  the  information 
furnished  by  Trustee  under  the  safe  harbors 
to  determine  that  the  following  items  are 
attributable  to  /  and  S — 

With  respect  to  /: 

Dividend  Income $58.21x 

Interest  Income 1.19x 

Affected  Expenses 4.45x 

Trust  sale  proceeds  10.45x 

Gross  proceeds  paid  on  re- 
demption of  a  unit  interest  115. OOx 

With  respect  to  S: 

Dividend  Income $58.87x 

Interest  Income 1.20x 

Affected  Expenses 4.50x 

Trust  sale  proceeds  11.62x 

(B)  Broker  determines  this  information  as 
follows — 

(1)  Step  one:  Broker  determines  the  total 
amount  of  WHFTT  distributions  attributable 
to  J  and  S.  The  total  amount  of  WHFIT 
distributions  attributable  to  /  is  $53.46x  and 
the  total  amount  of  WHFIT  distributions 
attributable  to  S  is  $54.06.  These  amounts 
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represent  the  total  amount  paid  to  / 
(S155.30X)  and  S  (S39.30x)— 

(i)  Increased  by  an  amount  equal  to  the 
current  year-end  cash  allocation  factor 
(1 .5960)  multiplied  by  the  number  of  unit 
interests  held  by  /  (9)  and  S  (10)  as  of 
December  31,  2004,  that  is  for/,  Sl4.36x:  and 
forS,  $15.96x; 

[ii)  Decreased  by — 

[A]  An  amount  equal  to  the  prior  year  cash 
allocation  factor  (.1200)  multiplied  by  the 
number  of  unit  interests  held  by  /(lO)  and 

S  (10)  at  the  time  of  the  distribution,  that  is 
for /and  S,  $1.20x,  each; 

(B)  An  amount  equal  to  all  gross  proceeds 
paid  on  redemption  of  a  unit  interest  to  the 
unit  interest  holder  for  the  calendar  year,  or 
thatis,  for/($115x). 

(2)  Step  t\vo:  Broker  applies  the  factors 
provided  by  Trustee  to  determine  the  Trust's 
income  and  expenses  that  are  attributable  to 
}  and  S.  The  amounts  of  each  type  of  income 
(other  than  OID)  and  expense  that  are 
attributable  to  /and  S  are  determined  by 
multiplying  the  factor  for  that  type  of  income 
or  expense  by  the  total  amount  of  WHFIT 
distributions  attributable  to  /and  S  as 
follows — 

(/)  Application  of  factor  for  dividends.  The 
amount  of  dividend  income  attributable  to  / 
is  $58.21x  and  the  amount  of  dividend 
Income  attributable  to  S  is  $58.87x..  Broker 
determines  these  amounts  by  multiplying  the 
total  amount  of  WHFIT  distributions 
attributable  to  /and  to  S  ($53.46x  and 
S54.06X,  respectively)  by  the  factor  for 
dividends  (1.0889). 

(;/)  Application  of  factor  for  interest 
income.  The  amount  of  interest  income 
attributable  to  /is  S1.19x  and  the  amount  of 
interest  income  attributable  to  S  is  $1.20x. 
Broker  determines  these  amounts  by 
multiplying  the  total  amount  of  WHFIT 
distributions  attributable  to  /and  to  S 
($53.46x  and  $54.06x,  respectively)  by  the 
factor  for  interest  (.0222). 

(iii\  Application  of  factor  for  affected 
expenses.  The  amount  of  affected  expenses 
attributable  to  /  is  $4.45x  and  the  amount  of 
affected  expenses  attributable  to  S  is  S4.50x. 
Broker  determines  these  amounts  by 
multiplying  the  total  amount  of  WHFIT 
distributions  attributable  to  /and  to  S 
($53.46x  and  $54.06x,  respectively)  by  the 
factor  for  affected  expenses  (.0833). 

(J)  Broker  determines  the  amount  of  trust 
sale  proceeds  attributable  to  f  and  S.  The 
amount  of  trust  sale  proceeds  attributable  to 
/is  $l0.45x  and  the  amount  of  trust  sale 
proceeds  attributable  to  S  is  $11.61x.  Broker 
determines  these  amounts  by  multiplying  the 
number  of  unit  interests  held  by  /  (9)  and  by 
S  (10)  on  the  date  of  sale,  December  12.  2004, 
by  the  trust  sale  proceeds  per  unit  interest  on 
that  date  (1.1616).  /also  recognizes  gain  or 
loss  on  J's  redemption  of  a  unit  interest  on 
December  10,  2004  based  on  the  amount  of 
gross  proceeds  paid  on  redemption  of  a  unit 
interest  (SllSx)  and  I's  basis  in  the  redeemed 
unit  interest. 

ig)  Safe  Harbor  for  certain  WHMTs— 
(1)  Safe  harbors  for  trustee  reporting  of 
trust  information — (i)  In  general.  A 
trustee  of  a  WHMT  that  meets  the 
requirements  of  paragraph  (g)(l)(ii}  of 


this  section  and  that  reports  a  WHMT 
item  or  items  under  the  safe  harbor 
established  for  it  in  this  paragraph  (g}(l} 
is  deemed  to  provide  and  calculate  the 
WHMT  item  or  items  in  accordance 
with  the  rules  of  paragraph  (c)(l){i)  of 
this  section.  Any  item  reported  under  a 
safe  harbor  in  this  paragraph  (g)(1)  must 
include  a  statement  giving  notice  to  that 
effect  when  providing  information  to  a 
requesting  person. 

(ii)  Requirements  for  use  of  safe 
harbors.  To  use  the  safe  harbors 
provided  under  this  paragraph  (g)(1),  a 
WHMT  must  meet  the  following 
requirements — 

(A)  The  WHMT  must  meet  the  de 
minimis  sales  and  dispositions  test 
under  paragraph  (c)(2){iii)  of  this 
section; 

(B)  All  sales  and  dispositions  made  by 
the  WHMT  diu°ing  the  calendar  year 
must  be  for  an  amount  equal  to  the- 
unpaid  principal  balance  plus  the 
accrued  but  unpaid  interest  of  the 
mortgage  at  the  time  of  the  sale  or 
disposition; 

(C)  The  trust  must  make  monthly 
distributions  of  income  and  principal  to 
unit  interest  holders; 

(D)  All  unit  interests  in  the  WHMT 
must  represent  the  right  to  receive  pro- 
rata shares  of  both  the  income  and  the 
principal  payments  received  by  the 
WHMT  on  the  mortgages  it  hi}lds; 

(E)  The  WHMT  must  report  under  this 
paragraph  (g)(l)(ii)  for  the  entire 
calendar  year;  and 

(F)  The  assets  of  the  WHMT  are 
limited  to — 

(2)  Mortgages  with  uniform 
characteristics; 

(2)  Amounts  received  on  mortgages 
and  held  for  distribution  to  unit  interest 
holders;  and 

(3)  Reasonably  required  reserve  fimds. 

(G)  The  aggregate  outstanding 
principal  balance  as  defined  in 
paragraph  (g)(l)(iii)(D)  of  this  section  as 
of  the  WHMT's  start-up  date  must  equal 
the  aggregate  of  the  original  face 
amoimts  of  all  issued  unit  interests. 

(iii)  Safe  harbor  for  reporting  WHMT 
income,  expenses,  principal  receipts, 
and  sales  and  dispositions  of  mortgages. 
A  trustee  satisfies  this  safe  harbor  for 
providing  information  with  respect  to 
income,  expense,  principal  receipts,  and 
sales  and  dispositions  by  complying 
with  each  step  of  the  safe  harbor 
provided  in  this  paragraph  (g)(l}(iii). 

(A)  Step  one:  Trustee  determines 
monthly  pool  factors  that  provide 
information  regarding  the  WHMT's 
receipt  of  principal  payments  and  the 
WHMT's  receipt  of  proceeds  from  sales 
and  dispositions  of  mortgages.  The 
trustee  must,  for  each  month  of  the 
calendar  year  and  for  January  of  the 


following  calendar  year,  calculate  and 
provide  the  ratio  (expressed  as  a 
decimal  carried  to  at  least  eight  places 
and  called  a  pool  factor)  of— 

(1)  The  amount  that  represents  the 
aggregate  outstanding  principal  balance 
of  the  WHMT  as  of  the  first  business  day 
of  the  month;  divided  by 

[2)  The  amount  that  represents  the 
aggregate  outstanding  principal  balance 
of  the  WHMT  as  of  the  start-up  day. 

(B)  Step  two:  Trustee  determines 
monthly  expense  factors  that  provide 
information  regarding  WHMT  expenses. 
For  each  month  of  the  calendar  year  and 
for  each  type  of  expense  paid  by  the 
WHMT  during  that  month,  the  trustee 
calculates  and  provides  the  ratio 
(expressed  as  a  decimal  carried  to  at 
least  eight  places  and  called  an  expense 
factor)  of^ 

(1)  The  gross  amount,  for  the  month, 
of  each  type  of  expense;  divided  by 

[2)  The  amount  that  represents  the 
aggregate  outstanding  principal  balance 
of  the  WHMT  as  of  the  start-up  day, 
divided  by  1,000. 

(C)  Step  three:  Trustee  determines 
monthly  income  factors  that  provide 
information  regarding  the  trust's  gross 
monthly  income.  For  each  month  of  the 
calendar  year  and  for  each  type  of  gross 
income  earned  by  the  WHMT  during 
that  month,  the  trustee  calculates  and 
provides  the  ratio  (expressed  as  a 
decimal  carried  to  at  least  eight  places 
and  called  an  income  factor)  of — 

(1)  The  gross  amount,  for  the  month, 
of  each  type  of  income;  divided  by 

(2)  The  amount  that  represents  the 
aggregate  outstanding  principal  balance 
of  the  WHMT  as  of  the  start-up  date, 
divided  by  1 .000. 

(D)  Definition  of  aggregate 
outstanding  principal  balance.  For 
purposes  of  this  paragraph  (g)(l)(iii).  the 
amoimt  of  the  aggregate  outstanding 
principal  balance  of  a  WHMT  is  the 
aggregate  of^ 

(1)  The  outstanding  principal  balance 
of  all  mortgages  held  by  the  WHMT; 

(2)  The  amoimts  received  on 
mortgages  and  held  for  distribution  by 
the  WHMT;  and 

(3)  The  amount  of  the  reserve  fund, 
(iv)  Safe  harbor  for  reporting  OID 

information — (A)  Safe  harbor  for 
reporting  OID  prior  to  the  issuance  of 
final  regulations  under  section 
1272(a)(6)(C)(iii).  With  respect  to 
information  regarding  OID,  the  trustee, 
prior  to  the  issuance  of  final  regulations 
under  section  1272(a)(6)(C)(iii).  may 
satisfy  paragraph  (c)(l)(i)  of  this  section 
by  providing,  for  each  reporting  period 
during  the  calendar  year,  the  aggregate 
daily  accrual  of  OID  per  $1 ,000  of 
aggregate  outstanding  principal  balance 
as  of  the  start-up  day.  In  calculating  the 
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aggregate  daily  accrual  of  OID  per  unit 
interest,  the  trustee  must  use  a  method 
that  utilizes  the  prepayment  assumption 
used  in,  pricing  the  original  issue  of  unit 
interests. 

(B)  Safe  harbor  for  reporting  OID  after 
the  issuance  affinal  regulations  under 
section  1272(a)(6)(C)(iii).  [Reserved] 

(v)  Safe  Harhorfor  reporting  market 
discount  information — (A)  Safe  harbor 
for  reporting  market  discount 
information  prior  to  the  issuance  of 
final  regulations  under  sections 
1272(a)(6MC)(iii)  and  1276(b)(3).  With 
respect  to  information  regarding  market 
discoimt,  the  trustee,  prior  to  the 
issuance  of  final  regulations  imder 
sections  1272{s)(6)(C)(iii)  and 
1276(b)(3),  may  satisfy  the  requirements 
of  paragraph  {c)(l)(i)  of  this  section  by 
providing — 

(1)  In  the  case  of  a  WHMT  holding 
mortgages  issued  with  OID,  the  ratio 
(expressed  as  a  decimal  carried  to  at 
least  eight  places)  of — 

(/)  The  OID  accrued  during  the 
reporting  period  calculated  in 
accordance  with  paragraph  (g)(l)(iv)  of 
this  section;  divided  by 

(ji)  The  total  remaining  ODD  as  of  the 
beginning  of  the  reporting  period  as 
determined  imder  paragraph 
(g)(l)(v)(A)(3)  of  this  section;  or 

(2)  In  the  case  of  a  WHMT  holding 
mortgages  not  issued  with  ODD,  the  ratio 
(expressed  as  a  decimal  carried  to  at 
least  eight  places)  of — 

(i)  The  amount  of  stated  interest  paid 
to  the  WHMT  during  the  reporting 
period;  divided  by 

[ii]  The  total  amount  of  stated  interest 
remaining  to  be  paid  to  the  WHMT  as 
of  the  beginning  of  the  reporting  period 
as  determined  under  paragraph 
(g)(l)(v)(A)(3)  of  this  section. 

(3)  Computing  the  total  amount  of 
stated  interest  remaining  to  be  paid  and 
the  total  remaining  OID  at  the  beginning 
of  a  period.  To  compute  the  total 
amount  of  stated  interest  remaining  to 
be  paid  to  the  WHMT  as  of  the 
beginning  of  the  reporting  period  and 
the  total  remaining  OID  as  of  the 
beginning  of  the  reporting  period,  the 
trustee  must  use  a  method  that  utilizes 
the  prepayment  assumption  used  in 
pricing  the  original  issue  of  unit 
interests. 

(B)  Safe  harbor  for  reporting  market 
discount  information  following  the 
issuance  affinal  regulations  under 
sections  1272(a)(6)(C)(iii)  and 
1276(b)(3).  [Reserved] 

(vi)  Safe  harbor  for  reporting  premium 
information.  [Reserved] 

(2)  Use  of  information  provided  by  a 
trustee  under  the  safe  harbor.  If  a  trustee 
reports  an  item  in  accordance  with  a 
safe  harbor  described  in  paragraph  (g)(1) 


of  this  section,  then  the  information 
provided,  with  respect  to  that  WHMT 
item,  on  the  Forms  1099  required  to  be 
filed  with  the  IRS  under  paragraph  (d) 
of  this  section  and  on  the  statement 
required  to  be  furnished  to  the  unit 
interest  holder  under  paragraph  (e)  of 
this  section  must  be  determined  as 
provided  in  this  paragraph  (g)(2). 

(i)  Use  of  information  provided  in 
accordance  with  the  safe  harbor  for 
reporting  WHMT  income,  expenses, 
receipt  of  principal  payments,  and  sales 
and  dispositions  of  mortgages.  The 
amount  of  each  type  of  income  and 
expense,  principal  payments,  and 
proceeds  from  sales  and  dispositions  of 
mortgages  that  are  attributable  to  a  unit 
interest  holder  for  each  month  of  the 
calendar  year  is  computed  as  follows: 

(A)  Step  one:  Determine  the  monthly 
amount  of  principal  receipts  and  the 
amount  of  proceeds  from  the  sales  and 
dispositions  of  mortgages  that  are 
attributable  to  each  unit  interest — {!) 
Use  of  factor.  For  each  month  of  the 
calendar  year  that  a  unit  interest  was 
held  on  the  record  date,  the  amount  of 
principal  receipts  and  the  amoimt  of 
proceeds  fi'om  sales  and  dispositions  of 
mortgages  that  are  attributable  to  each 
imit  interest  is  determined  by 
multiplying — 

(i)  The  original  face  amount  of  the 
imit  interest;  by 

(ji)  The  difference  between  the  pool 
factor  for  the  current  month  and  the 
pool  factor  for  the  following  month. 

(2)  Reporting  of  principal  receipts  and 
proceeds  from  sales  and  dispositions  of 
mortgages.  The  aggregate  of  the  amount 
of  principal  receipts  and  proceeds  from 
sales  and  dispositions  of  mortgages  that 
are  attributable  to  each  unit  interest  for 
the  calendar  year  are  reported  to  the  IRS 
on  Form  1099  as  trust  sales  proceeds. 

(B)  Step  two:  Apply  the  expense 
factors  provided  by  the  trustee  to 
determine  the  amount  of  each  type  of 
expense  that  is  attributable  to  each  unit 
interest.  For  each  month  of  the  calendar 
year  that  a  unit  interest  was  held  on  the 
record  date,  the  amount  of  each  type  of 
expense  that  is  attributable  to  each  unit 
interest  is  determined  by  multiplying — 

(1)  The  original  face  amount  of  the 
unit  interest  divided  by  1000;  by 

(2)  The  expense  factor  for  that  month 
and  that  type  of  expense. 

(C)  Step  three:  Apply  the  income 
factors  provided  by  the  trustee  to 
determine  the  amount  of  each  type  of 
income  that  is  attributable  to  each  unit 
interest.  For  each  month  of  the  calendar 
year  that  a  unit  interest  was  held  on  the 
record  date,  the  amount  of  each  type  of 
income  that  is  attributable  to  each  unit 
interest  is  determined  by  multiplying — 


[1)  The  original  face  amount  of  the 
unit  interest  divided  by  1000;  by 

(2)  The  income  factor  for  that  month 
and  that  type  of  income. 

(D)  Definitions  for  this  paragraph 
(g)(2)(i).  For  pvuposes  of  this  paragraph 
(g)(2)(i)- 

{!)  The  record  date  is  the  date  used 
by  the  WHMT  to  determine  the  owner 
of  the  unit  interest  for  the  purpose  of 
distributing  the  payment  for  the  month. 

(2)  The  original  face  amount  of  the 
unit  interest  is  the  original  principal 
amount  of  a  luiit  interest  on  its  issue 
date. 

(ii)  Use  of  OID  factor  to  determine  the 
OID  attributable  to  a  unit  interest 
holder.  With  respect  to  each  OID 
reporting  period,  the  amoimt  of  OID  that 
is  attributable  to  each  unit  interest  held 
by  a  unit  interest  holder  is  determined 
by  multiplying — 

(A)  The  product  of  the  OID  factor  by 
the  original  face  amount  of  the  unit 
interest  divided  by  1,000;  by 

(B)  The  number  of  days  during  the 
OID  reporting  period  that  the  unit 
interest  holder  held  the  unit  interest. 

(iii)  Requirement  to  provide  market 
discount  information.  The  market 
discoimt  iniormation  provided  by  the 
trustee  in  accordance  with  paragraph 
(g)(l)(v)  of  this  section  must  be  provided 
to  the  unit  interest  holder  in,  or  with, 
the  written  statement  required  to  be 
furnished  to  the  unit  interest  holder 
under  paragraph  (e)  of  this  section. 

(iv)  Requirement  to  provide  premium 
information.  [Reserved] 

(3)  Example  of  safe  harbor.  The 
following  example  illustrates  the  use  of 
the  safe  harbor  factors  in  paragraphs 
(g)(1)  and  (2)  of  this  section  to  calculate 
and  provide  trust  information: 

Example,  (i)  Facts — (A)  In  general  Xis  a 
WHMT.  As  of  January  1,  2004,  X's  assets 
consist  of  100  15-year  mortgages,  each  having 
an  unpaid  principal  balance  of  $125,000  and 
a  fixed,  annual  interest  rate  of  7.25  percent. 
X's  unit  interest  holders  are  entitled  to 
monthly,  pro-rata  distributions  of  the 
principal  payments  received  by  X.  Xs  unit 
interest  holders  are  also  entitled  to  monthly, 
pro-rafa  distributions  of  the  interest  earned 
on  the  mortgages  held  by  X,  reduced  by 
expenses.  Unit  interests  are  issued  in 
increments  of  $5,000  wfith  a  $25,000 
minimum.  Broker  holds  a  unit  interest  in  X, 
with  an  original  face  amount  of  $25,000,  in 
street  name,  for  /  during  the  entire  2004 
calendar  year. 

(B)  Trust  events  during  the  2004  calendar 
year  During  the  2004  calendar  year,  X 
collects  all  interest  and  principal  payments 
when  due  and  makes  all  monthly 
distributions  when  due.  One  mortgage  is 
repurchased  from  X  in  July  for  $122,249,  the 
mortgage's  unpaid  principal  balance  interest 
at  the  time.  During  November,  another 
mortgage  is  prepaid  in  full.  X  earns  $80 
interest  income  each  month  from  the 
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temporary  investment  of  Xs  funds  pending        aggregate  outstanding  principal  balance  of  X.      each  month  of  the  2004  calendar  year  are  as 
distribution  to  the  unit  mterest  holders.  All       .Xs  interest  income,  and  X's  expenses,  for  follows- 

at  Xs  expenses  are  affected  expenses.  The 


Month 


January  

February  .... 

March  

April 

May  

June  

July 

August 

September 

October  

Novemt)er  . 
December  . 
January  


I- 


Principal 
balance 


12 
12 
12 
12 
12, 
12 
12 
12 
12 
12 
11 
11 
11 


500,000 
.461,413 
,422,593 
383,538 
344,247 
304,719 
264.953 
,102,696 
062,850 
022,763 
982,433 
821,235 
780,829 


Income 


75.601 
75,368 
75,133 
74.897 
74,660 
74.421 
74.181 
73.200 
72,960 
72.717 
72,474 
71.500 


Expenses 


5,288 
5,273 
5,256 
5,240 
5,244 
5,207 
5,191 
5,122 
5,106 
5,089 
5,073 
5,006 


(ii)  Trustee  reporting— [A]  Trustee,  X's  fiduciary,  comes  within  the  safe  harbors  of  paragraph  {g)(l){iii)  of  this  section 
by  providing  the  following  information  to  requesting  persons: 


Month 


January  

February  .... 

March  

April 

May  

June  

July 

August 

September 

October  

November  . 
December  . 
January  


Pool 
factor 


1.00000000 
.99691304 
.99380744 
.99068304 
.98753976 
.98437752 
.98119624 
.96821568 
.96502800 
.96182104 
95859464 
.94569880 
.94246632 


Income 
factor 


Expense 
factor 


6.04808000 
6.02944000 
6.01064000 
5.99176000 
5.97280000 
5.95368000 
593448000 
5.85600000 
5.83680000 
5.81736000 
5.79792000 
5.72000000 


42304000 
42184000 
.42048000 
.41920000 
.41952000 
.41656000 
.41528000 
.40976000 
.40848000 
.40712000 
.40584000 
.40048000 


(B)  Trustee  determines  this 
liformation  as  follows: 

(J)  Step  one:  Trustee  determines 
monthly  pool  factors  that  provide 
information  regarding  X's  receipt  of 
principal  payments  and  X's  receipt  of 
proceeds  from  sales  and  dispositions  of 
mortgages.  Trustee  calculates  and 
provides  Xs  pool  factor  for  each  month 
of  the  2004  calendar  year.  For  the  month 
of  January  the  pool  factor  is  1.0,  which 
represents  the  ratio  of — 

(i)  The  amount  that  represents  the 
aggregate  outstanding  principal  balance 
of  X  (12.500,000)  as  of  the  first  business 
day  of  January;  divided  by 

[ii]  The  amount  that  represents  the 
aggregate  outstanding  principal  balance 
of  X  (12,500.000)  as  of  the  start-up  day. 

(2)  Step  two:  Trustee  determines 
monthly  expense  factors  that  provide 


information  regarding  X's  expenses. 
Trustee  calculates  and  provides  the 
expense  factors  for  each  month  of  the 
2004  calendar  year.  During  2004,  X  has 
only  affected  expenses,  and  therefore, 
will  only  have  one  expense  factor  for 
each  month.  The  expense  factor  for  the 
month  of  January  is  .42304000  which 
represents  the  ratio  of — 

(i)  The  gross  amount  of  expenses  paid 
during  January  by  X  (5,288);  divided  by 

(ii)  The  amount  that  represents  the 
aggregate  outstanding  principal  balance 
of  Xas  of  the  start-up  date  (12,500,000) 
divided  by  1,000  (12,500). 

(5)  Step  three:  Trustee  determines 
monthly  income  factors  that  provide 
information  regarding  X's  gross  monthly 
income.  Trustee  calculates  and  provides 
the  income  factors  for  each  month  of  the 


2004  calendar  year.  During  2004,  X  has 
only  interest  income,  and  therefore,  will 
only  have  one  income  factor  for  each 
month.  The  income  factor  for  the  month 
of  January  is  6.04808000  which 
represents  the  ratio  of — 

(i)  The  gross  amount  of  interest 
income  earned  by  X  during  January 
($75,601);  divided  by 

(ii)  The  amount  that  represents  that 
aggregate  outstanding  principal  balance 
of  Xas  of  the  start-up  date  (12,500.000), 
divided  by  1,000  (12,500). 

(iii)  Broker's  use  of  the  information 
provided  by  Trustee— (A)  Broker  uses 
the  information  provided  by  Trustee 
under  the  safe  harbor  to  determine  that 
the  following  trust  items  are  attributable 
to/: 


J&nuary 

February 

March 

April 

May 
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Month 


June  

July 

August 

September 
October  .... 
November 
December 

Total  .. 


Trust  sale 
proceeds 


Affected 
expenses 


79.53 
324.51 
79.69 
80.17 
80.66 
322.40 
80.81 


1438.33 


10.41 
10.38 
10.24 
10.21 
10.18 
10.15 
10.01 


124.19 


Gross 
interest 
income 


148.84 
148.36 
146.40 
145.92 
145.43 
144.95 
143.00 


1774.22 


(B)  Broker  determines  this 
information  as  follows: 

(1)  Step  one:  Broker  determines  the 
amount  of  principal  receipts  and  the 
amount  of  proceeds  from  sales  and 
dispositions  of  mortgages  that  are 
attributable  to  J  for  the  2004  calendar 
year.  Broker  determines  the  amount  of 
principal  receipts  and  the  amount  of 
proceeds  from  the  sales  and  dispositions 
of  mortgages  that  are  attributable  to  /  for 
each  month  of  the  2004  calendar  year. 
For  the  month  of  January,  Broker 
determines  that  the  amount  of  principal 
receipts  and  the  amount  of  proceeds 
from  the  sales  and  dispositions  of 
mortgages  that  are  attributable  to  /  is 
$77.17.  Broker  determines  this  by 
multiplying  the  original  face  amount  of 
/"s  unit  interest  (525,000)  by  .00308696, 
the  difference  between  the  pool  factor 
for  January  (1.00000000),  the  ciurent 
month,  and  the  pool  factor  for  February 
(.99691304)  the  following  month.  Broker 
reports  the  aggregate  of  the  monthly 
amounts  of  principal  receipts  and 
amounts  of  proceeds  from  sales  and 
dispositions  that  are  attributable  to  /  for 
the  2004  calendar  year  as  trust  sales 
proceeds  on  the  Form  1099  filed  with 
the  mS. 

(2)  Step  two:  Broker  applies  the 
expense  factors  provided  by  Trustee  to 
determine  the  amount  of  expenses  that 
are  attributable  to  J  for  the  2004 
calendar  year.  Broker  determines  the 
amoimt  of  X's  expenses  that  are 
attributable  to  /  for  each  month  of  the 
2004  calendar  year.  For  the  month  of 
January,  Broker  determines  that  the 

.  amount  of  expenses  attributable  to  /  is 
$10.58.  Broker  determines  this  by 
multiplying  the  original  face  amount  of 
fs  unit  interest  (25.000)  divided  by 
1,000  (25)  by  the  expense  factor  for 
January  (.42304000).  Broker  determines 
the  expenses  that  are  attributable  to  /  for 
the  2004  calendar  year  by  aggregating 
the  monthly  amounts. 

(3)  Step  three:  Broker  applies  the 
income  factors  provided  by  Trustee  to 
determine  the  amount  of  gross  interest 
income  attributable  to  J  for  the  2004 
calendar  year.  Broker  determines  the 


amount  of  gross  interest  income  that  is 
attributable  to  /  for  each  month  of  the 
2004  calendar  year.  For  the  month  of 
January,  Broker  determines  that  the 
amount  of  gross  interest  income 
attributable  to  /  is  $151.20.  Broker 
determines  this  by  multiplying  the 
original  face  amount  of  fs  unit  interest 
(25.000)  divided  by  1,000  (25),  by  the 
income  factor  for  January  (6.04808000). 
Broker  determines  the  amount  of  the 
gross  interest  income  that  is  attributable 
to  /  for  the  2004  calendar  year  by 
aggregating  the  monthly  amounts. 

(h)  Requirement  that  middlemen 
furnish  information  to  exempt  recipients 
and  noncalendar-year  taxpayers— {\)  In 
general.  A  middleman  that  holds  a  unit 
interest  on  behalf  of,  or  for  the  account 
of,  any  exempt  recipient  listed  in 
paragraph  (j)(2)  of  this  section  and  any 
noncalendar-year  unit  interest  holder 
must  provide  to  such  exempt  recipient 
or  noncalendar-year  unit  interest  holder, 
upon  request,  the  information  provided 
by  the  trustee  to  the  middleman  under 
paragraph  (c)  of  this  section. 

(2)  Time  and  manner  of  providing 
information.  The  middleman  must 
provide  the  requested  information  in 
writing  to  any  such  requester  on  or 
before  the  later  of  the  44th  day  after  the 
close  of  the  reporting  period  for  which 
the  information  was  requested,  or  the 
day  that  is  28  days  after  the  receipt  of 
the  request.  A  middleman  must  provide 
information  with  respect  to  a  WHFIT 
holding  an  interest  in  another  WHFIT  or 
a  WHFIT  holding  an  interest  in  a  REMIC 
on  or  before  the  later  of  the  58th  day 
after  the  close  of  the  reporting  period  for 
which  the  information  was  requested,  or 
the  day  that  is  42  days  after  the  receipt 
of  the  request. 

(3)  Clearing  organization.  A  clearing 
organization  described  in  §  1.163- 
5(c)(2)(i)(D)(8)  is  not  required  to  furnish 
information  to  exempt  recipients  or 
non-calendar-year  taxpayers  under  this 
paragraph. 

(i)  (Reserved) 

(j)  Exempt  recipients — (1) 
Requirement  that  exempt  recipient 
include  accurate  trust  information  in 


computing  taxable  income.  Under  this 
§  1.671-5,  trustees  and  middlemen  are 
not  required  to  file  Forms  1099  with 
respect  to  a  unit  interest  holder  that  is 
an  exempt  recipient  or  furnish 
statements  to  a  imit  interest  holder  that 
is  an  exempt  recipient.  An  exempt 
recipient  that  is  a  beneficial  owner 
must,  however,  obtain  trust  information 
and  must  include  the  items  of  income, 
deduction,  and  credit  of  the  trust  in 
computing  its  taxable  income  and 
credits  on  its  income  tax  return. 

(2)  Exempt  recipients  defined.  For 
purposes  of  this  section,  an.  exempt 
recipient  includes — 

(i)  Persons  described  in  §1.6049- 
4(c)(l)(ii).  Any  person'  described  in 
§  1.6049-4(c)(l)(ii)  is  an  exempt 
recipient. 

(ii)  Middlemen.  Middlemen,  as 
defined  in  paragraph  (b)(7)  of  this 
section,  are  exempt  recipients. 

(iii)  Real  estate  mortgage  investment 
conduit.  A  real  estate  mortgage 
investment  conduit,  as  defined  in 
section  860D(a),  is  an  exempt  recipient. 

(iv)  A  WHFIT.  A  WHFIT,  as  defined 
in  paragraph  (b)(15)  of  this  section,  is  an 
exempt  recipient. 

(v)  Certain  trusts  and  estates.  A  trust 
or  an  estate  for  which  the  trustee  or 
middleman  of  the  WHFIT  is  also 
required  to  file  a  Form  1041,  "U.S. 
Income  Tax  Return  for  Estates  and 
Trusts,"  in  its  capacity  as  a  fiduciary  of 
that  trust  or  estate  is  an  exempt 
recipient. 

(k)  Coordination  with  information 
reporting  rules  under  subpart  B,  part  lU, 
subchapter  A,  chapter  61  of  the  Internal 
Revenue  Code  (Information  Returns 
Concerning  Transactions  With  Other 
Persons).  In  general,  in  cases  where 
reporting  is  required  for  a  WHFIT  under 
both  this  §  1.671-5  and  under  subpart  B, 
part  III,  subchapter  A,  chapter  61  of  the 
Internal  Revenue  Code  (Sections  6041 
through  6050S)  (Information  Reporting 
Sections),  the  reporting  rules  for 
WHFTTs  under  this  §  1.671-5  control. 
The  provisions  of  the  Information 
Reporting  Sections  and  the  regulations 
thereimder  are  incorporated  into  this 
§  1.671-5  as  applicable,  except  that 
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those  rules  do  not  apply  to  the  extent 
that  they  are  inconsistent  with  the 
provisions  of  this  §  1.671-5. 

(1)  Backup  withholding  requirements. 
Every  trustee  and  middleman  required 
to  file  a  Form  1099  under  this  section 
§  1.671-5  is  a  payor  within  the  meaning 
of  §31.3406{a)-2  of  this  chapter,  and 
must  backup  withhold  as  required 
xrnder  section  3406  and  any  regulations 
thereunder. 

(m)  Penalties  for  failure  to  comply. 
Every  trustee  and  middleman  who  fails 
to  comply  with  the  reporting  obligations 
imposed  by  this  §  1.671-5  is  subject  to 
penalties  under  sections  6721,  6722, 
and  any  other  applicable  penalty 
provisions. 

{n)  Effective  date.  These  regulations 
are  appHcable  begiiming  January -1, 
^,004. 

4.  Section  1.6041-9  is  added  to  read 
as  follows: 

§  1 .6041  -9    Coordination  with  reporting 
rules  for  widely  held  fixed  investnient  trusts 
under  §1.671-5. 

See  §  1.671-5  for  the  reporting  rules 
for  widely  held  fixed  investment  trusts 
as  defined  under  that  section.  For 
purposes  of  section  6041,  middlemen 
and  trustees  of  widely  held  fixed 
investment  trust  are  deemed  to  have 
management  and  oversight  functions  in 
cormection  with  payments  made  by  the 
widely  held  fixed  investment  trust. 

5.  Section  1.6042-5  is  added  to  read 
as  follows: 

§  1 .6042-5    Coordination  with  reporting 
rules  for  widely  held  fixed  investment  trusts 
under  §1.671-5. 

See  §  1.671-5  for  the  reporting  rules 
for  widely  held  fixed  investment  trusts 
as  defined  under  that  section. 

6.  Section  1.6045-1  is  amended  by 
adding  paragraph  (d)(7)  to  read  as 
follows: 

§  1 .6045-1     Returns  of  information  of 
rollers  and  t>arter  exchanges. 

*        *        *        * 

(d)  *  *  * 

(7)  Coordination  with  reporting  rules 
for  widely  held  fixed  investment  trusts 
under  §1.671-5.  See  §  1.671-5  for  the 
reporting  rules  for  widely  held  fixed 
investment  trusts  as  defined  under  that 
section. 
***** 

7.  Section  1.6049-4  is  amended  by 
adding  paragraph  {c)(3)  to  read  as 
follows: 

'§  1 .6049-4    Return  of  information  as  to 
interest  paid  and  original  issue  discount 
includible  in  gross  income  after  December 
31, 1982. 

***** 

(c)  *  *  * 


(3)  Coordination  with  reporting  rules 
for  widely  held  fixed  investment  trusts 
under  §1.671-5.  See  §  1.671-5  for  the 
reporting  rules  for  widely  held  fixed 
investment  trusts  as  defined  under  that 
section. 
*        *        *        *        * 

8.  hi  §  1.6049-5,  paragraph  (a)(6)  is 
revised  to  read  as  follows; 

§  1 .6049-^    Interest  and  original  issue 
discount  subject  to  reporting  after 
December  31, 1982. 

(a)  *  *  * 

(6)  Interest  paid  on  amounts  held  by 
investment  companies  as  defined  in 
section  3  of  the  Investment  Company 
Act  (15  U.S.C.  section  80-a)  and  on 
amounts  paid  on  pooled  funds  or  trusts. 
The  interest  to  be  reported  with  respect 
to  a  widely  held  fixed  investment  trust, 
as  defined  in  §  1.671-5(b)(15),  shall  be 
the  interest  earned  on  the  assets  held  by 
the  trust.  See  §  1.671-5  for  the  reporting 
rules  for  widely  held  fixed  investment 
trusts  as  defined  under  that  section. 
***** 

9.  Section  1.6050N-2  is  added  to  read 
as  follows: 

§  1 .6050r4-2    Coordination  with  reporting 
rules  for  widely  field  fixed  investment  trusts 
under  §1.671-5. 

See  §  1.671-5  for  the  reporting  rules 
for  widely  held  fixed  investment  trusts 
as  defined  under  that  section. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

10.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

11.  Section  301.6109-1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(2)(i)  to  read  as  follows: 

§301.6109-1    Identifying  numbers. 

(a)  *  *  * 

(2)  *  *  * 

(i)  *  *  *  If  the  trustee  has  not  already 
obtained  a  taxpayer  identification 
number  for  the  trust,  the  trustee  must 
obtain  a  taxpayer  identification  number 
for  the  trust  as  provided  in  paragraph 
(d)(2)  of  this  section  in  order  to  report 
pursuant  to  §  1.671-4(a),  (b)(2)(i){B), 
(b)(3)(i),  or  1.671-5  of  this  chapter. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

12.  The  authority  citation  for  part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

13.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  "1.671-5" 


in  niunerical  order  to  the  table  to  read 
as  follows: 

§602.101    0MB  Control  numbers. 


(b)*'* 

CFR  part  or  section  where 
identified  and  described 

Current  0MB 
control  No. 

•        *        •        • 
1.671-5 

• 

1545-1540 

•         *         •         * 

• 

Hobert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-15352  Filed  6-19-02;  8:45  am] 
BILUNG  CODE  4«3O-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -02-065] 
RIN211S-AA97 

Safety  and  Security  Zones;  High 
Interest  Vessel  Transits,  Narragansett 
Bay,  Providence  River,  and  Taunton 
River,  Rl 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  permanent  safety  and  security 
zones  aroimd  high  interest  vessels 
(HIVs)  while  those  vessels  are  operating 
within  Rhode  Island  Sound, 
Narragansett  Bay  and  the  Providence 
and  Taunton  Rivers.  This  proposed  rule 
would  also  create  safety  and  security 
zones  aroimd  HIVs  and  adjacent  land 
areas  while  HIVs  are  moored  at 
waterfront  facilities  in  the  Providence 
Captain  of  the  Port  zone.  The  safety  and 
security  zones  are  needed  to  safeguard 
the  public,  high  interest  vessels  and 
their  crews,  and  other  vessels  and  their 
crews,  and  the  Port  of  Providence, 
Rhode  Island  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

DATES:  Comments  and  related  materials 
must  reach  the  Coast  Guard  on  or  before 
August  5,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Providence,  20  Risho  Avenue, 
East  Providence,  Rhode  Island  02914. 
Marine  Safety  Office  Providence 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  materials 
received  from  the  public,  as  well  as 
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documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  the  docket  (CGDOl-02- 
065)  and  will  be  available  for  inspection 
or  copying  at  Marine  Safety  Office 
Providence  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
David  C.  Barata  at  Marine  Safety  Office 
Providence,  at  (401)  435-2335. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-02-065)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imboxmd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  conunents 
received  during  the  conunent  period.  It 
may  change  this  proposed  rule  in  view 
of  the  comments. 

Public  Hearing 

The  Coast  Guard  plans  no  public 
hearing  regarding  this  rulemaking. 
Persons  may  request  a  public  hearing  by 
writing  to  the  Waterways  Oversight 
Branch  at  the  address  under  ADDRESSES. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

In  light  of  terrorist  attacks  on  New 
York  City  and  Washington,  DC  on 
September  11,  2001,  and  the  continuing 
concern  for  futiue  terrorist  acts  against 
the  United  States,  permanent  safety  and 
security  zones  are  proposed  to  safeguard 
various  high  interest  vessels  transiting 
Narragansett  Bay  en  route  commercial 
facilities  in  the  upper  Providence  River 
and  Taunton  River.  For  purposes  of  this 
proposed  rulemaking,  high  interest 
vessels  operating  in  the  Providence 
Captain  of  the  Port  zone  include  barges 
or  ships  carrying  liquefied  petroleum 
gas  (LPG),  liquefied  natiu-al  gas, 
chlorine,  anhydrous  ammonia,  or  any 
other  cargo  deemed  to  be  high  interest 
by  the  Captain  of  the  Port.  Title  33  CFR 


165.121  currently  provides  for  safety 
zones  for  LPG  vessels  while  at  anchor  in 
Rhode  Island  Sound,  while  transiting 
Narragansett  Bay  and  the  Providence 
River,  and  while  LPG  vessels  are  either 
moored  at  the  Port  of  Providence  LPG 
facility  or  at  the  manifolds  connected  at 
the  Port  of  Providence  LPG  facility. 
However,  in  light  of  the  ciurent  terrorist 
threats  to  national  seciu-ity,  this  zone  is 
insufficient  to  protect  LPG  vessels  while 
anchored  in  Rhode  Island  Soimd,  or 
while  a  vessel  is  transiting  or  moored  in 
the  Port  of  Providence.  Moreover,  this 
proposed  rulemaking  is  necessary  to 
protect  other  high  interest  vessels  not 
cxurently  covered  by  33  CFR  165.121. 
This  proposed  rulemaking  would  revise 
33  CFR  165.121  to  cover  HTV  transits 
and  while  vessels  are  moored  at 
facilities,  as  described  below. 

This  rulemaking  proposes  to  make 
permanent  the  temporary  safety  and 
seciuity  zones  established  on  October  6, 
2001,  published  at  66  FR  64144.  That 
rulemaking  created  temporary  safety 
and  seciuity  zones  around  high  interest 
vessels  in  the  Providence,  Rhode  Island 
Captain  of  the  Port  Zone,  identical  to 
those  proposed  to  be  made  permanent 
in  this  rulemaking.  That  rulemaking  was 
efi^ective  until  Jime  15,  2002.  The 
temporary  rulemaking  was  extended 
until  September  15,  2002,  by  a  notice  in 
the  Federal  Register  dated  May  17,  2002 
(67  FR  35035). 

Discussion  of  Proposed  Rule 

The  proposed  safety  and  security 
zones  are  needed  to  protect  high  interest 
vessels,  their  crews,  and  the  public, 
from  harmful  or  subversive  acts, 
accidents  or  other  causes  of  a  similar 
natiue.  The  proposed  safety  and 
security  zones  would  have  identical 
boundaries,  as  follows:  (1)  All  waters  of 
Rhode  Island  Sound  within  a  one  half 
mile  radius  of  any  high  interest  vessel 
while  the  vessel  is  anchored  within  one 
half  mile  of  the  position  Latitude  41°25' 
N,  Longitude  71°23'  W  in  the 
Narragansett  Bay  Precautionary  Area;  (2) 
all  waters  of  Rhode  Island  Soimd, 
Narragansett  Bay,  the  Providence  and 
Taunton  Rivers  two  (2)  miles  ahead  and 
one  (1)  mile  astern  and  extending  1000 
yards  on  either  side  of  any  high  interest 
vessel  transiting  Narragansett  Bay,  or 
the  Providence  and  Taimton  Rivers;  (3) 
all  waters  and  land  within  a  1000-yard 
radius  of  any  high  interest  vessel 
moored  at  a  waterfront  facility  in  the 
Providence  Captain  of  the  Port  zone. 

No  person  or  vessel  would  be  able  to 
enter  or  remain  in  the  prescribed  safety 
and  security  zones  at  any  time  without 
the  permission  of  the  Captain  of  the 
Port.  Each  person  or  vessel  in  a  safety 
and  seciuity  zone  would  be  required  to 


obey  any  direction  or  order  of  the    ■ 
Captain  of  the  Port  or  designated  Coast 
Guard  representative  on-scene.  The 
Captain  of  the  Port  would  be  able  to  take 
possession  and  control  of  any  vessel  in 
a  security  zone  and/or  remove  any 
person,  vessel,  article  or  thing  from  a 
seciuity  zone.  No  person  would  be  able 
to  board,  take  or  place  any  article  or 
thing  on  board  any  vessel  or  waterfront 
facility  in  a  security  zone  without 
permission  of  the  Captain  of  the  Port. 
The  public  would  be  made  aware  of 
dates  and  times  during  which  the  safety 
and  security  zones  will  be  enforced 
through  a  Marine  Safety  Information 
Radio  Broadcast  on  channel  22  (157.1 
MHz).  Any  violation  of  any  safety  or 
seciuity  zone  proposed  herein,  would 
be  punishable  by,  among  others,  civil 
penalties  (not  to  exceed  $25,000  per 
violation,  where  each  day  of  a 
continuing  violation  is  a  separate 
violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000),  in  addition  to  liability 
against  the  offending  vessel,  and  license 
sanctions.  This  regulation  is  proposed 
under  the  authority  contained  in  50 
U.S.C.  191,  33  U.S.C.  1223, 1225  and 
1226. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12^66, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  proposed  sizes 
of  the  zones  are  the  minimum  necessary 
to  provide  adequate  protection  for  high 
interest  vessels  and  their  crews,  other 
vessels  operating  in  the  vicinity  of  high 
interest  vessels  and  their  crews, 
adjoining  areas,  and  the  public.  The 
entities  most  likely  to  be  affected  are 
commercial  vessels  transiting  the  main 
ship  channel  en  route  the  upper 
Providence  River  and  Taunton  River 
and  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 
The  proposed  safety  and  security  zones 
would  prohibit  any  commercial  vessels 
fi-om  meeting  or  overtaking  a  high 
interest  vessel  in  the  main  ship  channel. 
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effectively  prohibiting  use  of  the 
channel.  However,  the  zones  would 
only  be  effective  during  the  vessel 
transits,  which  would  last  for 
approximately  three  hours.  In  addition, 
vessels  would  be  able  to  safely  transit 
around  the  zones  while  a  vessel  is 
moored  or  at  anchor  in  Rhode  Island 
Sound.  Additionally,  the  Captain  of  the 
Port  would  be  able  to  allow  persons  to 
enter  the  zone  on  a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
the  main  ship  channel  in  Narragansett 
Bay,  Providence  River,  and  the  Taunton 
River  at  the  same  time  as  high  interest 
vessels,  and  vessels  transiting  in  the 
vicinity  of  moored  high  interest  vessels. 
The  proposed  safety  and  security  zones 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  several  reasons:  Small  vessel 
traffic  would  be  able  to  pass  Seifely 
around  the  zones  and  vessels  engaged  in 
recreational  activities,  sightseeing  and 
commercial  fishing  have  ample  space 
outside  of  the  safety  and  security  zones 
to  engage  in  these  activities.  When  a 
high  interest  vessel  is  at  anchor,  vessel 
traffic  would  have  ample  room  to 
maneuver  around  the  safety  and 
security  zones.  The  outbound  and 
inbound  transit  of  a  high  interest  vessel 
would  each  last  a  maximum  of  three 
hours.  Although  this  proposed  rule 
would  prohibit  simultaneous  use  of  the 
channel,  this  prohibition  is  of  short 
duration  and  marine  advisories  would 
be  issued  prior  to  transit  of  a  high 
interest  vessel. '^hile  a  high  interest 
vessel  is  moored,  commercial  traffic  and 
small  recreational  traffic  would  have  an 
opportunity  to  coordinate  movement 
through  the  safety  and  security  zones 
with  the  patrol  commander.  Before  the 
effective  period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  area. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  U  your  small 
business  or  organization  would  be 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  call  LT 
David  C.  Barata.  at  (401)  435-2335. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The' 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comments  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  calls  for  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  under  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  proposed  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Govenunent  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 


Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protecdon  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Goverrunents.  A  rule  with  tribad 
implications  has  a  substantial  direct 
effect  on  one  or  more  Indian  tribe,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We 
invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  implementing 
this  proposed  rule  and  concluded  that 
under  figure  2-1 ,  paragraph  34(g)  of 
Commandant  Instruction  Ml 64 75.  ID, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket. 

Energy  Effiscts 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory-  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
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requirements.  Security  measures, 

Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Revise  §  165.121  to  read  as  follows: 

§  1 65.1 21    Safety  and  Security  Zones;  High 
Interest  Vessels,  Narragansett  Bay,  Rhode 
Island. 

(a)  Location.  (1)  All  waters  of  Rhode 
Island  Sound  within  a  one  half  mile 
radius  of  any  high  interest  vessel  while 
the  vessel  is  anchored  within  one  half 
mile  of  the  point  Latitude  41''25'  N, 
Longitude  71°23'  W  in  the  Narragansett 
Bay  Precautionary  Area;  (2)  All  waters 
of  Rhode  Island  Sound,  Narragansett 
Bay,  the  Providence  and  Taimton  Rivers 
two  (2]  miles  ahead  and  one  (1)  mile 
astern,  and  extending  1000  yards  on 
either  side  of  any  high  interest  vessel 
transiting  Narragansett  Bay,  or  the 
Providence  and  Taimton  Rivers;  (3)  all 
waters  and  land  within  a  1000-yard 
radius  of  any  high  interest  vessel 
moored  at  a  waterfront  facility  in  the 
Providence  Captain  of  the  Port  zone. 

(b)  Regulations. 

(1)  Entry  into  or  movement  within 
these  zones,  including  below  the  surface 
of  the  water,  during  times  in  which  high 
interest  vessels  are  present  and  the 
zones  are  enforced  is  prohibited  unless 
authorized  by  the  COTP  (Captain  of  the 
Port)  Providence  or  authorized 
representative. 

(2)  The  general  regulations  covering 
safety  and  seciuity  zones  in  §  165.23 
and  §  165.33  of  this  part  apply. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP,  and  the  designated  on-scene  U.S. 
Coast  Guard  personnel.  On-scene  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
local,  state,  and  federal  law  enforcement 
vessels. 

Dated:  May  23.  2002. 
Mark  G.  VanHaverbeke. 

Captain,  Coast  Guard.  Captain  of  the  Port. 
(FR  Doc.  02-15610  Filed  6-19-02;  8:45  am) 
BtLUNG  CODE  4910-1$-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-35-2-7339b;  FRL-7234-*] 

Approval  and  Promulgation  of 
Implemantation  Plans;  Louisiana; 
Control  of  Emissions  of  Volatile 
Organic  Compounds  From  Industrial 
Wastewater  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We.  the  EPA,  are  proposing  to 
take  direct  final  action  to  approve 
revisions  to  the  Lomsiana  State 
Implementation  Plan  (SIP).  The 
revisions  incorporate  regulations  to 
control  Volatile  Organic  Compound 
(VOC)  emissions  from  industrial 
wastewater  facilities  by  means  of 
Reasonable  Available  Control 
Technology  (RACT). 
DATES:  Written  comments  must  be 
received  by  July  22,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PDL),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
docimients  should  make  an 
appointment  with  the  appropriate  ofRce 
at  least  24  hours  in  advance. 
Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733 
Louisiana  Department  of  Environmental 
Quality,  Air  Quality  Division,  H.  B. 
Garlock  Building,  7290  Bluebonnet 
Blvd.,  Baton  Rouge,  LA  70810 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Kordzi  of  the  EPA  Region  6  Air 
Planning  Section,  at  (214)  665-7186  and 
at  the  Region  6  address  above. 
SUPPLEMENTARY  INFORMATION:  In  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register,  we  are  approving  the 
State's  request  as  a  direct  final  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  revision  and 
anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  this 
approval  in  the  preamble  to  the  direct 
final  rule.  If  we  receive  no  relevant 
adverse  comment,  we  will  not  take 
further  action  on  this  proposed  rule.  If 
we  receive  relevant  adverse  comment, 
we  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  We  will 
address  all  public  comments  in  a 


subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  June  9,  2002. 
Lawrence  E.  Starfield, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  02-15454  Filed  6-19-02;  8:45  am) 

BILUNG  CODE  6560-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7224-7] 

National  OH  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  for  partial 

deletion  of  the  Facility  Area  portion  of 

the  A.O.  Polymer  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  its 
intent  to  delete  the  Facility  Area  portion 
of  the  A.O.  Polymer  Site  (Site)  located 
in  Sussex  Coimty,  New  Jersey,  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  40 
CFR  Part  300,  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  EPA  and  the  State  of 
New  Jersey  (State),  through  the 
Department  of  Environmental 
Protection,  have  determined  that  all 
appropriate  response  actions  relating  to 
the  Facility  Area  portion  of  the  Site 
have  been  implemented.  This  partial 
deletion  pertains  only  to  the  Facility 
Area  portion  of  the  Site  and  does  not 
include  the  other  portions  of  the  Site. 

The  purpose  of  the  proposed  deletion 
of  the  Facility  Area  is  to  remove 
remediated  and  potentially  useful 
property  from  the  NPL,  thereby  making 
the  land  available  for  beneficial  reuse. 

EPA  compiled  Facility  Area  EPA 
documents,  such  as  soil  sample  results 
and  locations,  maps.  Pollution  Reports, 
and  other  relevant  deletion 
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documentation,  which  EPA  used  in  its 
determination  to  propose  the  Facility 
Area  for  deletion  from  the  NPL.  These 
Site  files  can  be  reviewed  in  the 
repositories  listed  below. 
DATES:  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register  and  a  local  newspaper 
of  record. 

ADDRESSES:  Comments  may  be  mailed 
to:  Jeff  M.  Catanzarita,  Remedial  Project 
Manager,  EPA.  Region  II,  290  Broadway, 
19th  Floor,  New  York,  New  York 
10007-1866. 

Information  Repositories: 
Comprehensive  information  on  the  Site, 
as  well  as  information  specific  to  this 
proposed  partial  deletion  is  available  for 
review  at  EPA's  Region  II  office  in  New 
York,  New  York,  and  at  the  information 
repository  listed  below.  The  Site  file 
and  the  Deletion  Docket  for  this  partial 
deletion  are  maintained  at  the  EPA 
Records  Center,  290  Broadway,  18th 
Floor,  New  York,  New  York  10007- 
1866.  The  Records  Center  hours  of 
operation  are  9-5  p.m.,  Monday  through 
Friday,  and  the  Records  Center  staff  can 
be  reached  at  (212)  637-4308. 

EPA  has  established  a  local 
information  repository  at  the  Sparta 
Public  Library,  22  Woodport  Road, 
Sparta,  New  Jersey  07871,  where  the 
Deletion  Docket  is  available  for  public 
review. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
M.  Catanzarita  (212)  637-4409,  fax  No. 
(212)-637-4429;  e-mail 
fcatanzarita.jeff@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

.  Introduction 

L  NPL  Deletion  Criteria 

II.  Deletion  Procedures 

V.  Basis  for  Intended  Partial  Site  Deletion 

,  Introduction 

The  U.  S.  Environmental  Protection 
\gency  (EPA)  Region  II  annoimces  its 
ntent  to  delete  a  portion  of  the  A.O. 
'olymer  Site  (Site),  located  in  Sussex 
County,  New  Jersey,  from  the  National 
Priorities  List  (NPL)  and  requests 
comment  on  this  proposal.  The  NPL 
constitutes  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  Part 
300,  which  EPA  promulgated  pursuant 
to  Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  This  partial 
deletion  of  the  Site  is  proposed  in 
accordance  with  40  CFR  300.425(e)  and 
the  Notice  of  Policy  Change:  Partial 


Deletion  of  Sites  Listed  on  the  National 
Priorities  List  60  FR  55466  (Nov.  1, 
1995).  The  Site  has  two  land  portions, 
hereafter  referred  to  as  the  Facility  Area 
and  the  Disposal  Area.  This  proposal  for 
partial  deletion  only  pertains  to  the 
3.76-acre  Facility  Area  of  the  Site.  The 
0.42-acre  Disposal  Area  and  the 
contaminated  groundwater  will  remain 
on  the  NPL. 

The  Site  is  an  inactive  facility  located 
at  44  Station  Road  in  the  Township  of 
Sparta,  Sussex  County,  New  Jersey.  The 
Site  occupies  4.18  acres  near  the  Sparta 
Rail  Road  Station  along  the  New  York, 
Susquehanna  and  Western  (NYS&W) 
Railway.  The  Site  is  bounded  to  the 
north  and  east  by  Station  Park,  a 
municipal  recreation  area,  to  the 
southeast  by  Station  Road,  and  to  the 
south  and  west  by  the  NYS&W  Railway. 
The  Site  is  located  on  two  lots 
delineated  by  a  Sussex  Count)'  tax  map 
as  Block  19,  Lot  45-B  (3.22  acres)  and 
Lot  45-C  (0.96  acres). 

The  proposal  for  partial  deletion 
pertains  to  both  lots  except  for  a  portion 
of  Lot  45-B,  which  is  the  Disposal  Area 
and  is  described  in  Section  IV,  Basis  for 
Intended  Partial  Site  Deletion.  The 
Disposal  Area  is  located  in  the 
northwest  corner  of  the  property, 
separated  from  other  areas  by  a  dirt 
road. 

No  further  action  is  necessar^  to 
protect  human  health,  welfare,  and  the 
environment  in  relation  to  the  Facility 
Area  portion  of  the  Site  and,  therefore, 
EPA  proposes  to  delete  the  Facility  Area 
because  all  appropriate  CERCLA 
response  activities  have  been 
completed.  However,  ongoing  soil 
cleanup  activities  at  the  Disposal  Area 
and  the  groundwater  are  not  complete, 
and  the  Disposal  Area  and  groundwater 
will  remain  on  the  NPL  and  are  not 
subject  to  this  partial  deletion. 

The  NPL  is  a  list  maintained  by  EPA 
of  sites  that  EPA  has  determined  present 
a  significant  risk  to  human  health, 
welfare,  or  the  environment.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Superfund  ("the  Fund"). 
Pursuant  to  40  CFR  300.425(e)  of  the 
NCP,  any  site  or  portion  of  a  site  deleted 
from  the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  if  conditions 
at  the  site  warrant  such  action. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
for  thirty  (30)  days  after  publication  of 
this  notice  in  the  Federal  Register  and 
a  local  newspaper  of  record. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  Sec. 


300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate  to  protect  human  health  or 
the  environment.  In  making  such  a 
determination,  EPA.  in  consultation 
with  the  State,  will  consider  whether 
any  of  the  following  criteria  have  been 
met: 

Section  300.425(e)(l)(i).  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or 

Section  300.425(e)(l)(ii).  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 

Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

Deletion  of  a  portion  of  a  site  from  the 
NTL  does  not  preclude  eligibility  for 
subsequent  Fund-financed  actions  at  the 
area  deleted  if  future  site  conditions 
warrant  such  actions.  Section 
300.425(e)(3)  of  the  NCP  .provides  that 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  from  the 
NPL.  A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  at  areas  not  deleted  and 
remaining  on  the  NPL.  In  addition, 
deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  affect  the  liability  of 
responsible  parties  or  impede  agency 
efforts  to  recover  costs  associated  with 
response  efforts. 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  person's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management. 

ni.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  proposed  deletion  of  the  Facility 
Area  at  the  Site: 

(1)  From  1993  to  1997,  EPA's  Removal 
Action  Branch  conducted  removal 
activities  at  the  Facility  Area,  which 
included  confirmatory'  soil  sampling. 
Sampling  results  found  contaminant 
levels  below  the  New  Jersey  Residential 
Soil  Cleanup  Criteria  and,  therefore,  the 
Facility  Area  is  available  for 
unrestricted  use. 

(2)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 

(3)  The  State  through  the  NJDEP 
concurs  with  this  partial  deletion  in  a 
letter  dated  Februar}-  20,  2002. 

(4)  Concurrent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 


41916 


Federal  Register /Vol.  67,  No.  119 /Thursday,  June  20,  2002  /  Proppsed  Rules 


notice  has  been  published  in  a  local 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal,  state, 
and  local  officials,  and  other  interested 
parties.  These  notices  announce  a  thirty 
(30)  day  public  comment  period  on  the 
deletion  package,  which  commences  on 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  a  local 
newspaper  of  record. 

(5)  EPA  has  made  all  relevant 
documents  available  at  the  information 
repositories  listed  previously. 

This  Federal  Register  notice,  and  a 
concurrent  notice  in  a  local  pewspaper 
of  record,  aimounce  the  initiation  of  a 
thirty  (30)  day  public  comment  period 
emd  the  availability  of  the  Notice  of 
Intent  for  Partial  Deletion.  The  public  is 
asked  to  comment  on  EPA's  proposal  to 
delete  the  Facility  Area  portion  of  the 
Site  from  the  NPL.  All  critical 
docimients  needed  to  evaluate  EPA's 
decision  are  included  in  the  Deletion 
Docket  and  are  available  for  review  at 
the  EPA  Region  II  information 
repositories. 

Upon  completion  of  the  thirty  (30) 
day  public  comment  period,  EPA  will 
evaluate  all  comments  received  before 
issuing  the  final  decision  on  the  partial 
deletion.  If  appropriate,  EPA  will 
prepare  a  Responsiveness  Summary  for 
comments  received  during  the  public 
conunent  period  and  will  address 
concerns  presented  in  the  comments. 
The  Responsiveness  Summary  will  be 
made  available  to  the  public  at  the 
information  repositories  listed 
previously.  If,  after  review  of  all  public 
comments,  EPA  determines  that  the 
partial  deletion  from  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
Notice  of  Partial  Deletion  in  the  Federal 
Register.  Deletion  of  the  Facility  Area 
does  not  actually  occur  until  the  final 
Notice  of  Partial  Deletion  is  published 
in  the  Federal  Register. 

IV.  Basis  fbr  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  deletion  of  the  Facility 
Area  of  the  Site  from  the  NPL  and  EPA's 
finding  that  the  criteria  in  40  CFR 
300.425(e)  are  satisfied. 

Background 

The  Site  is  located  at  44  Station  Road 
in  the  Township  of  Sparta,  Sussex 
Coimty,  New  Jersey.  From  the  early 
1960s  until  1978.  the  Site  was  the 
location  of  two  businesses:  Mohawk 
Industries  (Mohawk],  which  operated  a 
resins  manufacturing  and  solvent 
reclamation  facility;  and  later  A.O. 
Polymer  Corporation  (A.O.  Polymer), 
which  continued  the  resins 
manufacturing  processes  of  Mohawk. 


The  activities  of  these  companies 
contaminated  the  soil  and  groundwater 
at  the  Site. 

The  Site  occupies  approximately  4 
acres  near  the  Sparta  Rail  Road  Station 
along  the  New  York,  Susquehanna  and 
Western  (NYS&W)  Railway  and  is 
situated  in  a  semi-rural  area  near  the 
Wallkill  River.  The  Site  is  divided  into 
two  distinct  areas,  the  Disposal  Area 
and  the  Facility  Area. 

In  1978,  the  facility  was  purchased  by 
A.O.  Corporation,  the  parent 
corporation  of  A.O.  Polymer.  A.O. 
Polymer  purchased  the  rights  to 
manufacture  resins  products  previously 
produced  by  Mohawk.  A.O.  Polymer 
continued  to  utilize  the  same  processing 
machinery,  storage  vessels,  and 
laboratories  used  by  Mohawk.  For 
approximately  one  year  in  1978,  A.O. 
Polymer  also  continued  Mohawk's 
solvent  reclamation  process. 

Until  1994,  A.O.  Polymer  continued 
to  use  the  Facility  Area  for  resins 
manufacturing  operations.  The  Facility 
Area  structures  present  at  the  Site 
include  office  and  laboratory  facilities,  a 
main  reactor  building,  assorted  storage 
buildings,  nimierous  storage  tanks,  and 
a  non-contact  water  cooling  pond.  These 
structures  remain  on  the  Facility  Area 
but  are  no  longer  used. 

Complaints  of  odors  emanating  from 
well  water  and  air  near  the  Site  were 
first  registered  by  citizens  living  or 
working  near  the  Site  in  1973. 
Complaints  of  odors  and  bad  smelling 
well  water  intensified  in  1978,  touching 
off  formal  investigations  by  the  Sparta 
Health  Department  and  the  NJDEP.  In 
December  1978,  NJDEP  inspectors  and 
Sparta  Health  Department  officials 
collected  samples  from  potable  wells 
surroimding  the  Site.  Analysis  of  these 
samples  revealed  the  existence  of 
Volatile  Organic  Compounds  (VOCs)  in 
three  domestic  wells  located  along 
Station  Road.  In  June  1979,  the  owners 
of  the  three  affected  wells  filed  damage 
claims  with  the  New  Jersey  Hazardous 
Spill  Fund,  and  in  January  1980,  these 
homes  were  connected  to  a  municipal 
water  supply. 

In  1978,  NJDEP  began  investigating 
reports  of  drum  stockpiling  at  the  Site. 
These  investigations  identified  on-site 
waste  disposal  and  storage  practices  as 
the  source  of  groundwater 
contamination  in  residential  wells. 
Waste  handling  practices  included 
disposal  of  liquid  chemical  waste  into 
unlined  lagoons,  improper  storage  of 
over  800  deteriorating  dnuns,  ^d  burial 
of  crushed  and  open  drums  containing 
waste  materials  including  volatile  and 
semi-volatile  organic  compounds. 

In  1980  and  1981,  surficial  cleanup  at 
the  Site  was  initiated  by  NJDEP, 


including  the  removal  of  surface  drums 
and  the  excavation  and  removal  of 
contaminated  soil  located  in  the  unlined 
lagoon  area  (i.e.,  the  Disposal  Area).  The 
Disposal  Area  of  the  Site  was  reportedly 
excavated  to  a  depth  of  approximately 
10  feet  and  backfilled  with  clean  soil. 
This  cleanup  resulted  in  the  removal  of 
1,150  drums;  1,700  cubic  yards  of 
contaminated  soil;  and  120  cubic  yards 
of  crushed  drums  and  debris. 

Concern  regarding  the  extent  of 
groundwater  contamination  resulted  in 
additional  investigations  by  NJDEP.  In 
January  1982.  NJDEP's  Division  of  Water 
Resources  installed  11  monitoring  wells 
on  and  adjacent  to  the  Site  to  determine 
the  extent  of  groundwater 
contamination.  Sampling  confirmed  that 
contamination  had  reached  the 
Allentown  formation,  which  is  a  source 
of  potable  water  in  the  area.  Sampling 
also  revealed  that  groundwater 
contamination  had  migrated  to  Station 
Park,  300  yards  northeast  of  the  Site. 

On  September  1,  1983,  the  Site  was 
placed  on  the  NPL. 

Complaints  of  odors  emanating  from 
the  Site  continued  throughout  the 
1980s.  In  response  to  repeated 
complaints  from  residents  in  the  area, 
the  NJDEP  Division  of  Environmental 
Quality  cited  and  fined  the  A.O. 
Polymer  facility  for  air  emission 
violations. 

In  1984,  a  Remedial  Investigation  and 
Feasibility  Study  (RI/FS)  was  performed 
by  NJDEP  and  funded  by  EPA  through 
a  Cooperative  Agreement  with  NJDEP. 
During  the  RI,  the  Disposal  Area  was 
sampled.  Soil  samples  taken  from  this 
area  of  the  Site  and  compared  with 
other  soil  samples  taken  from  other 
portions  of  the  Site  led  to  the 
conclusion  that  the  soil  ten  to  twenty 
feet  beneath  the  Disposal  Area 
contained  residual  VOC  contamination 
that  acted  as  a  source  of  contamination 
to  the  groundwater. 

After  initial  indications  of 
groundwater  contamination  were 
confirmed,  NJDEP  installed  a  network  of 
18  additional  monitoring  wells  during 
the  RI/FS.  These  18  monitoring  wells 
were  installed  in  and  around  the  Site  to 
characterize  the  nature  and  extent  of 
groundwater  contamination.  The  RI/FS 
report  confirmed  that  the  source  of 
groundwater  contamination  was  located 
in  Disposal  Area  soil  and  the 
groundwater  contamination  threatened 
a  drinking  water  aquifer.  This 
contaminated  soil  area  takes  up 
approximately  0.42  acre  of  the  Site  and 
is  bounded  to  the  northwest  and 
southwest  by  the  Gun  Club  access  road 
and  to  the  northeast  and  southeast  by  a 
steep  embankment  that  adjoins  the  park 
property. 
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The  area  of  groundwater 
:ontamination  is  approximately  1 ,000 
eet  long  and  900  feet  wide  and  extends 
from  the  Site  to  the  Wallkill  River.  The 
majority  of  the  groundwater 
contamination  is  located  beneath 

I  Station  Park. 

I I  On  June  28. 1991.  EPA  and  NJDEP  • 
completed  the  RI/FS  and  issued  a 
Record  of  Decision  (ROD),  which 
selected  a  remedy  to  address 
contaminated  soil  at  the  Disposal  Area 
and  groundwater  underboth  areas  and 
extending  off  the  Site.  EPA  selected  Soil 
Vapor  Extraction  (SVE)  to  treat  the 
source  of  the  groundwater 
contamination  (i.e..  Disposal  Area  soil) 
and  a  groundwater  extraction  and 
treatment  system  to  remediate  the 
groundwater  contamination. 

After  the  ROD  was  signed,  EPA 
became  the  lead  agency  in  charge  of 
response  activities  at  the  Site.  EPA 
identified  Potentially  Responsible 
Parties  (PRPs)  and  issued  a  Unilateral 
Administrative  Order  to  conduct  the 
Remedial  Design  and  Remedial  Action 
(RD/RA).  Design  of  the  SVE  system 
started  on  April  2. 1992.  Both  the  SVE 
and  groundwater  extraction  waste 
streams  are  run  through  treatment 
plants  located  on  property  adjacent  to 
the  A.O.  Polymer  property  designated  in 
the  county  tax  records  as  Lot  45-A.  By 
October  1994,  construction  of  the  SVE 
system  was  completed  and  the  system 
was  operational  and  functional  in 
January  of  1995.  Through  February 
2002,  die  SVE  system  has  removed  over 
5,205  gallons  of  VOCs  from 
contaminated  soil. 

The  groundwater  treatment 
component  of  the  selected  remedy 
consisted  of  pumping  the  contaminated 
groundwater  from  the  aquifer,  treating  it 
with  a  Powdered  Activated  Carbon 
Treatment  (PACT)  system  and  then 
returning  the  treated  groundwater  to  the 
aquifer.  Treatability  studies  conducted 
on  the  PACT  system  showed  that  this 
treatment  system  could  not  meet  the 
discharge  limitations;  therefore,  an 
Explanation  of  Significant  Differences 
(ESD),  issued  on  September  17, 1996, 
called  for  modifying  the  ROD  to  allow 
the  use  of  an  air  stripper  to  remove 
contaminants  from  groundwater,  so  that 
the  contingent  surface  water  discharge 
point,  oudined  in  the  ROD,  could  be 
implemented  instead  of  using 
groundwater  re-injection.  In  addition, 
the  ESD  called  for  only  the  most 
contaminated  part  of  the  plume  to  be 
treated  via  the  extraction  and  treatment 
system,  thereby  allowing  the  remaining 
low  level  contaminant  concentrations  to 
naturally  attenuate.  Construction  of  the 
groundwater  pump  and  treatment 
system  was  completed  on  March  26, 


1998.  On  April  30, 1998,  the  NJDEP 
approved  a  Classification  Exception 
Area  (CEA)  and  a  Well  Restriction  Area, 
dated  April  8,  1998,  for  a  portion  of  the 
Site,  which  are  included  in  the  Deletion 
Docket.  The  CEA  was  established  in 
accordance  with  N.J.A.C.  7:9-6.6. 
because  constituent  groundwater  quality 
standards  are  not  being  met  at  this  Site 
due  to  pollution  caused  by  human 
activity.  The  Well  Restriction  Area  was 
established  to  preclude  withdrawal  of 
the  contaminated  groundwater 
associated  with  this  Site,  except  for  the 
purposes  of  monitoring  and/or 
additional  treatment  at  another  time. 
Through  February  2002,  the 
groundwater  treatment  system  has 
removed  over  1,414  gallons  of  VOCs 
from  contaminated  groundwater.  During 
the  remedial  design,  it  w^s  estimated 
that  the  implemented  remedy  would 
take  about  13  years  to  achieve 
groundwater  cleanup  goals  (i.e., 
Maximum  Contaminant  Levels  [MCLs]) 
in  down-gradient  compliance 
monitoring  wells.  However,  the  goal  of 
the  groundwater  component  of  the 
remedy  is  to  achieve  the  cleanup  goals 
in  all  monitoring  wells,  and  additional 
treatment  beyond  13  years  may  be 
required.  The  SVE  system  only  treats 
the  source  of  the  groundwater 
contamination  in  soils,  and  it  is  likely 
that  the  SVE  system  could  be  turned  off 
within  the  next  five  years. 

Facility  Area  Response  Actions 

The  3.76-acre  Facility  Area  contains 
structures,  such  as  office  and  laboratory 
facilities,  a  main  reactor  building, 
assorted  storage  buildings,  numerous 
storage  tanks,  and  a  non-contact  water 
cooling  pond. 

In  early  1994,  production  activities  at 
the  facility  ceased  and  the  Site  operator 
left  hazardous  material  improperly 
stored  and  unsecured  on  the  Facility 
Area  of  the  Site.  In  response  to  requests 
from  the  Township  of  Sparta  Health 
Department,  EPA  initiated  a  removal 
action  at  the  recently  abandoned  facility 
on  April  27,  1994.  Additional  soil 
samples  and  waste  samples  were 
collected  at  the  Facility  Area  during  the 
removal  action.  Sample  results 
indicated  that  hazardous  substances 
contained  in  drums  and  tanks  found  at 
the  Site  were  being  released  to  the 
environment.  EPA  removal  activities 
included  removal  of  hazardous 
materials  from  the  laboratory  building, 
storage  building,  reactor  building,  some 
above-ground  piping  and  tanks,  as  well 
as  an  underground  storage  tank. 

During  EPA's  removal  activities,  121 
cubic  yards  of  soil.  91  cubic  yards  of 
asbestos-containing  materials.  34.000 
pounds  of  hazardous  waste,  37.600 


pounds  of  non-hazardous  waste,  and 
3.491  gallons  of  bulked  hazardous 
liquids  were  removed  from  the  Site. 

After  removal  activities  were 
completed,  EPA  collected  confirmatory 
soil  samples  to  determine  if  any 
remaining  areas  of  the  Site  were  in  need 
of  remediation.  An  analysis  of  earlier 
RI/FS  soil  samples  and  the  post-removal 
action  soil  samples  taken  on  the  Facility 
Area  indicated  that  soil  on  the  Facility 
Area  does  not  exceed  New  Jersey 
Residential  Direct  Contact  Soil  Cleanup 
Criteria. 

On  August  18, 1998.  EPA  removal 
activities  were  concluded.  EPA  bases  its 
proposal  to  delete  the  Facility  Area  at 
the  A.O.  Polymer  Site  on  the 
determination  by  EPA  and  the  NJDEP. 
that  all  appropriate  actions  under 
CERCLA  have  been  completed  to  protect 
human  health,  welfare,  and  the 
environment  related  to  the  Facility  Area 
portion  of  the  Site. 

EPA  compiled  Facility  Area 
documents,  such  as  soil  sample  results 
and  locations,  maps,  Pollution  Reports, 
and  other  relevant  deletion 
documentation,  which  EPA  used  in  its 
determination  to  propose  the  Facility 
Area  for  deletion  from  the  NPL.  These 
Site  files  can  be  reviewed  in  the 
repositories  listed  above. 

Air  of  EPA's  response  actions  at  the 
Facility  Area  were  conducted  using 
funds  from  the  Hazardous  Substance 
Superfund. 

"f  he  Site  boundaries  are  delineated  by 
a  Location  Survey  Map,  dated  June  29. 
1998.  which  demarcated  the  entire  Site. 
The  Site  is  mapped  out  according  to 
Sparta.  New  Jersey  tax  records  as:  Block 
19,  Lot  45-B  (3.22  acres),  and  Block  19. 
Lot  45-C  (0.96  acres).  The  Disposal  Area 
is  located  on  the  northern  side  of  Lot 
45-B  and  is  separated  from  the  Facility 
Area  by  a  dirt  road.  The  Facility  Area 
is  all  of  Lot  45-C  and  the  majority  of  Lot 
45-B.  minus  the  Disposal  Area.  "The 
3.76-acre  Facility  Area  is  bounded  on 
the  west  by  the  New  York,  Susquehanna 
and  Western  Railroad  property,  to  the 
north  by  the  Disposal  Area,  on  the  east 
by  a  Township  park  and  to  the  south  by 
commercial  property. 

EPA  demarcates  the  Facility  Area 
portion  of  the  Site  as  follows:  all  of 
Block  19.  Lot  45-C  and  all  of  Block  19. 
Lot  45-B,  except,  the  0.42-acre  Disposal 
Area  located  within  Block  19.  Lot  45- 
B.  EPA  delineates  the  0.42-acre  Disposal 
Area  portion  by  the  following  Easting 
and  Northing  coordinates:  point  A 
(2.009,826.645:  806.913.161)  ;  to  point  B 
(2.010.049.344:  806.913.161);  to  point  F 
(2.010.052.240:  806,758.795);  to  point  G 
(2,009.880.808:  806,726.615);  to  point  H 
(2.009.856.230:  806.760.672);  and  back 
to  point  A.  The  area  within  the  above 
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referenced  Easting  and  Northing 
coordinates  represents  the  area  that 
shall  remain  on  the  NPL  (i.e.,  the 
Disposal  Area).  This  proposal  for  partial 
deletion  pertains  only  to  the  above- 
described  Facility  Area  of  the  Site.  The 
Disposal  Area  described  in  the  above 
Easting  and  Northing  coordinates  will 
remain  on  the  NPL  along  with  the 
groundwater  cleanup. 

Community  Relations  Activities 

Initial  community  interest  was  high, 
related  to  fears  about  contaminated 
drinking  water  and  odors  emanating 
from  the  Site.  Since  the  1991  ROD  was 
issued,  the  community  concern  with  the 
Site  has  been  minimal.  EPA  did  not 
hold  a  public  meeting  for  tlie  Facility 
Area  removal  action. 

The  community  and  Sparta  Township 
officials  expressed  a  desire  to  possibly 
redevelop  the  Facility  Area  property. 
Any  future  developer  or  owner  of  the 
Facility  Area  property  should  be  aware 
that  EPA,  the  State,  and  the  PRP 
conducting  the  cleanup  will  need  access 
to  the  Facility  Area  for  the  duration  of 
the  ongoing  response  action  at  the  Site. 

Current  Status 

Based  on  the  successful  completion  of 
EPA's  removal  action  and  the  extensive 
investigations  and  sampling  performed 
on  the  Facility  Area  of  the  Site,  there  are 
no.  further  response  actions  planned  or 
scheduled  for  the  Facility  Area  of  the 
Site.  There  are  no  further  cleanup 
activities,  except  periodical 
groundwater  monitoring,  necessary  at 
the  Facility  Area.  Pxxrsuant  to  the  NCP, 
a  five-year  review  is  not  required  at  the 
Facility  Area  portion  of  the  Site. 
However,  since  five-year  reviews  are 
needed  at  other  portions  of  the  Site, 
five-year  reviews  will  be  performed.  The 
selected  remedy  is  ongoing  at  the 
Disposal  Area  and  will  continue  for  an 
estimated  13  years. 

While  EPA  does  not  believe  that  any 
future  response  actions  at  the  Facility 
Area  of  the  Site  will  be  needed,  if  future 
conditions  warrant  such  action,  the 
Facility  Area  potion  of  the  Site  will 
remain  eligible  for  future  Fund-financed 
response  actions.  Furthermore,  this 
partial  deletion  does  not  alter  the  status 
of  the  Disposal  Area  of  the  Site  and  the 
groundwater,  which  are  not  proposed 
for  deletion  and  remain  on  the  NPL. 

In  a  letter  dated  February  20,  2002, 
the  State,  through  the  NJDEP.  has 
concurred  on  EPA's  final  determination 
regarding  the  proposed  partial  deletion. 

EPA  and  NJDEP  have  determined  that 
the  Facility  Area  portion  of  the  Site  does 
not  pose  a  significant  threat  to  human 
health,  welfare,  or  the  environment  and 
that  all  appropriate  response  actions 


have  been  completed  at  the  Facility 
Area  portion.  Therefore,  EPA  makes  this 
proposal  to  delete  the  Facility  Area 
portion  from  the  NPL. 

Dated:  June  7,  2002. 
Jane  M.  Kenny, 

Regional  Administrator,  Environmental 
Protection  Agency.  Region  II. 
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Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  and  12-Month 
Findings  for  a  Petition  To  List  the 
Beluga  Sturgeon  (Huso  huso)  as 
Endangered  Throughout  Its  Range 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  and  12-month 

petition  findings. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
90-day  and  12-month  findings  for  a 
petition  to  list  the  beluga  stiugeon 
(Huso  huso)  under  the  Endangered 
Species  Act  of  1973,  as  amended.  We 
find  that  the  petition  presents 
substantial  information  indicating  that 
listing  this  species  may  be  warranted. 
After  further  review  of  all  available 
scientific  and  commercial  information, 
we  also  find  that  listing  this  species  is 
warranted. 

DATES:  The  findings  announced  in  this 
document  were  made  on  May  13,  2002. 
Comments  and  information  must  be 
submitted  by  August  19,  2002. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Chief,  Division  of  Scientific  Authority; 
Mail  Stop  ARLSQ  750;  U.S.  Fish  and 
Wildlife  Service;  Washington,  DC  20240 
(fax  number:  703-358-2276;  E-mail 
address:  F\V9  Scientific 
Authority@fws.gov).  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  from  8  a.m  to  4  p.m., 
Monday  through  Friday,  at  Room  750, 
4401  North  Fairfax  Drive,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  R.  Gabel,  Chief,  Division  of 
Scientific  Authority,  at  the  above 
address  (telephone  number:  703-358- 
1708;  fax  number:  703-358-2276;  E- 
mail  address:  FW9  Scientific 
Authority®fws.gov). 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  demonstrating 
that  the  requested  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  us  at  the 
time  the  finding  is  made.  To  the 
maximiun  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  Section  4(b)(3)(A)  of  the  Act 
requires  us  to  promptly  commence  a 
review  of  the  status  of  the  species.  We 
now  annoimce  a  90-day  finding  on  a 
recently  received  petition. 

Section  4(b)(3)(B)  of  the  Act  also 
requires  that,  for  any  petition  to  revise 
the  Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants  that  contains 
substantial  scientific  and  commercial 
information,  the  Service  make  a  finding . 
within  12  months  of  the  date  of  the 
receipt  of  the  petition  on  whether  the 
petitioned  action  is  (a)  not  warranted, 
(b)  warranted,  or  (c)  warranted  but 
precluded  from  immediate  proposal-  by 
other  pending  proposals  of  higher 
priority.  Section  4(b)(3)(C)  requires  that 
petitions  for  which  the  requested  action 
is  found  to  be  warranted  but  precluded 
should  be  treated  as  though  resubmitted 
on  the  date  of  such  finding  (i.e., 
requiring  a  subsequent  finding  to  be 
made  within  12  months).  Such  12- 
month  findings  are  to  be  published 
promptly  in  the  Federal  Register. 

On  December  18,  2000,  the  Service 
received  a  petition  dated  December  4, 
2000,  from  the  Wildlife  Conservation 
Society  (Ellen  Pikitch,  Ph.D..  and  Liz 
Lauck),  the  Natural  Resources  Defense 
Coimcil  (Lisa  Speer),  and  Sea  Web 
(Vicki  Spruill  and  Susan  Boa)  to  list  the 
beluga  sturgeon  [Huso  huso)  as 
endangered  throughout  its  entire  range. 
A  90-day  finding  is  being  announced 
concurrently  with  the  Service's  12- 
month  finding  in  this  document.  The 
90-day  finding  is  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  The  Service  has  reviewed 
the  petition,  the  literature  cited  in  the 
petition,  and  other  available  literature 
and  information.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  the  1 2-month  finding  is  that 
the  petitioned  action  is  warranted. 
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The  beluga  sturgeon  is  a  member  of 
he  genus  Huso,  family  Acipenseridae, 
irder  Acipenserifojmes,  class 
Dsteichthyes.  phylum  Chordata,  and 
ungdom  Animalia  (Pirogovskii  et  al, 
1989).  Huso  huso  historically  inhabited 
the  waters  of  the  Caspian,  Black,  Azov, 
and  Adriatic  Seas,  as  well  as  rivers 
within  their  watersheds  (Bacalbasa- 
Dobrovici,  1997a).  The  Adriatic  Sea 
population  is  now  considered 
extirpated.  The  last  record  of  a  wild- 
caught  specimen  in  the  Sea.  of  Azov 
occiured  in  the  mid-1980s  (TRAFFIC/ 
lurope,  1999). 

The  life-history  characteristics  of 
jeluga  sturgeon  make  them  particularly 
mJnerable  to  depletion.  This  species  is 
ong-lived  and  slow  to  mature. 
Reproductive  maturity  is  reached 
somewhere  between  11  and  17  years 
(Khodorevskaya  et  al.,  1997).  Males 
have  been  found  to  spawn  only  every  4- 
7  years,  whereas  females  may  only 
reproduce  every  4-8  years  (Raspopov, 
1993).  Adult  females  may  produce  up  to 
12%  of  their  body  weight  in  roe 
(DeMeulenaer  and  Raymakers,  1996). 
Beluga  sturgeon  is  an  anadromous 
species,  spending  most  of  its  life  in  salt 
water,  returning  to  breed  in  the 
freshwater  reaches  of  rivers  (Bemis  and 
Kynard,  1997).  Sturgeons  generally  are 
considered  fairly  easy  to  harvest,  as  a 
result  of  predictable  migration  patterns 
and  feeding  habits,  therefore  adding  to 
their  vulnerability. 

Currently,  population  estimates  for 
Caspian  Sea  and  Black  Sea  beluga 
sturgeon  are  not  available  (TRAFFIC/ 
Europe,  1999).  However,  based  on 
Russian  fisheries  reports,  it  is  clear  that 
the  total  population  has  declined 
drastically  over  the  past  30  years  and 
continues  to  decline  at  an  alarming  rate. 
During  the  early  1970s,  an  estimated 
25,000  Caspian  Sea  beluga  sturgeon 
spawned  in  the  Volga  River.  However, 
by  the  early  1990s  this  estimate  had 
dropped  to  7,000  spawning  fish 
(Khodorevskaya  et  al,  2000).  At  the 
present  time,  the  Caspian  Sea 
population  is  believed  to  be  so  depleted 
that  natural  reproduction  in  the  wild 
may  be  insufficient  to  sustain  the 
species  (Khodorevskaya  et  al.,  1997). 
Even  hatchery  production  to  augment 
this  stock  may  no  longer  be  a  viable 
alternative  due  to  the  lack  of  available 
funding  to  continue  artificial 
propagation  programs  and  maintain  an 
aging  hatchery  infrastructvu^  in  range 
countries.  Additionally,  the  niunber  of 
female  beluga  stiu-geon  taken  in  the 
Volga  River  delta  was  considered 
insufficient  to  even  support  artificial 
propagation  efforts  (Birstein  et  al., 
1997).  Russicui  fisheries  officials 
recently  observed  that  there  were  few,  if 


any.  large  spawning-age  females 
available  to  provide  hatchery 
broodstock  (TRAFFIC/Europe,  1999). 

The  population  structure  of  beluga 
sturgeon  in  the  Caspian  Sea  has  shifted 
during  the  last  30  years,  adding  to 
concerns  regarding  declines  in 
abundance.  The  relative  percentage  of 
older,  spawning-age  fish  has  dropped 
from  16.9  percent  during  1966-1970  to 
3.7  percent  in  1991-1995 
(Khodorevskaya  et  air,  2000).  The  Volga 
River  population  is  believed  to  be  96.3 
percent  hatchery  reared,  contributed 
through  past  practices  of  replacing 
harvested  older  fish  with  hatchery- 
produced  fish  (Khodorevskaya  et  al., 
1997). 

Beluga  sturgeon  have  been 
commercially  harvested  in  the  Black  Sea 
for  more  than  2,000  years  (Bacalbasa- 
Dobrovici,  1997b).  By  the  mid-19th 
Century,  beluga  sturgeon  harvest  in  the 
mid  and  upper  reaches  of  the  Danube 
River  declined  precipitously;  only  16 
individuals  were  taken  from  1857  to 
1957  (Hensel  and  Holcik,  1997). 
Construction  of  the  fron  Gates  I  (Djerdap 
I)  and  fron  Gates  II  (Djerdap  II)  dams 
late  in  the  20th  Century  further  stressed 
the  mid-  and  upper-river  remnant 
popidations.  By  1835,  the  lower-river 
population  was  in  decline.  By  the 
1960s,  harvest  ebbed  to  220  tons  per 
year  and  dwindled  to  an  average  annual 
harvest  of  12.7  tons  in  1994  (Bacalbasa- 
Dobrovici,  1997b).  Currently,  beluga 
sturgeon  are  considered  vulnerable  in 
the  lower  Danube  River,  critically 
endangered  in  the  middle  reaches,  and 
extirpated  from  the  upper  reaches 
(Hensel  and  Holcik,  1997). 

Loss  of  centralized  control  after  the 
dissolution  of  the  Soviet  Union  in  1992, 
dam  construction,  and  economic 
development  of  emerging  former  Soviet 
nations  are  contributing  factors  that 
have  adversely  modified  or  destroyed 
beluga  sturgeon  habitat  in  many  areas. 
These  factors  will  continue  to  threaten, 
modify,  or  destroy  habitat  over  the 
entire  beluga  sturgeon  range  in  the  near 
future.  However,  the  international 
demand  for  caviar  is  the  most  serious 
threat  to  the  continued  existence  of  this 
species.  The  decline  of  beluga  sturgeon 
populations  may  be  principally 
attributed  to  over-utilization  to  meet 
this  demand,  due  to  a  combination  of 
legal  and  illegal  harvest  of  the  species. 

All  sturgeon  are  killed  to  collect  their 
roe.  Even  the  males  are  destroyed,  as  it 
is  impossible  to  differentiate  between 
the  sexes.  Seven  kilograms  of  caviar  are 
retrieved  for  each  100  kilograms  of  total 
beluga  sturgeon  harvested  (Doroshov 
and  Binkowski,  1985,  cited  in  Williot 
and  Bourguignon,  1991).  The  caviar 
market  is  highly  lucrative,  involving  a 


product  that  is  in  constant  demand,  is 
easily  poached,  and  generates  maximum 
prices,  and  is  packaged  in  small 
containers  that  are  easily  smuggled. 
Previously,  there  was  a  state  monopoly 
in  the  former  Soviet  Union  that  was 
tightly  restricted  through  the  institution 
of  specific  harvest  regulations  and 
controlled  hatchery  programs. 

The  loss  of  centralized  control  has 
resulted  in  rapidly  escalating  harvest 
(legal  and  illegal  combined),  a  lack  of 
effective  enforcement  measures,  and  the 
release  of  insufficient  hatchery-reared 
fish  to  replace  those  taken  in  the  legal 
fishery.  Prior  to  the  political  upheaval 
in  the  region,  open-sea  fishing  for 
sturgeon  was  prohibited.  However, 
since  the  mid-1990s,  the  open-sea 
fishery  has  been  exploited,  resulting  in 
the  take  of  young  emd  immature  stocks, 
effectively  destroying  future  stock 
development.  Bycatch  of  immature  and 
adult  beluga  sturgeon  are  common  in 
other  regional  fisheries,  another  factor 
contributing  to  the  decline  of  the 
species  (TRAFFIC/Europe,  1999).  In 
1970,  the  Caspian  Sea  beluga  sturgeon 
harvest  was  estimated  at  2,800  tons,  yet 
by  1994,  less  than  300  tons  were  legally 
taken  (Khodorevskaya  et  al..  1997). 

With  the  rapid  decrease  in  legal 
harvest,  poaching  has  become 
essentially  uncontrollable.  Reports  of 
organized,  large-scale  poaching  rings  are 
common  in  all  beluga  sturgeon  range 
countries.  The  level  of  poaching  in  the 
Caspian  Sea  and  Volga  River  is 
estimated  to  be  6-10  times  greater  than 
the  legal  harvest,  and  it  is  believed  that 
80-85  percent  of  the  legal  catch  remains 
unreported  (DeMeulenaer  and 
Raymakers,  1996).  Prior  to  the  1998 
listing  of  all  previously  unlisted 
Acipenseriformes  in  Appendix  n  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  the  Service's  Office  of 
Law  Enforcement  estimated  that  more 
than  50  percent  of  the  global  caviar 
trade  was  illegal  (USFWS.  1998).  This 
activity  is  in  violation  of  CITES,  as  well 
as  the  laws  and  regulations  in  effect  in 
the  beluga  sturgeon  range  countries.  The 
U.S.  Department  of  Justice  has  recently 
prosecuted  significant  caviar  trafficking 
cases,  including  cases  where 
individuals  were  indicted  for  paying  off- 
duty  airline  employees  to  transport 
suitcases  packed  with  caviar  into  the 
United  States.  In  the  Black  Sea  region, 
Turkey  and  Georgia  are  among  the 
countries  that  continue  to  report  illegal 
bycatch  and  fishing  in  their  waters. 
Despite  a  CITES  Appendix-II  listing, 
and  some  protection  by  domestic 
legislation  at  the  national  level  in  the 
beluga  sturgeon  range  countries, 
existing  regulatory  mechanisms  have 
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been  inadequate  to  prevent  poaching  of 
beluga  sturgeon  or  the  international 
smuggling  of  processed  caviar.  Finally, 
most  beluga  sturgeon  range  states  lack 
the  funding,  experience,  personnel,  and 
equipment  to  adequately  prevent 
sturgeon  poaching  and  other  threats  to 
the  species. 

We  find  that  the  petition  presents 
substantial  information  to  show  that  the 
requested  action  may  be  v^rarranted. 
Specifically,  the  information  provided 
by  the  petitioners  indicates  that  the  total 
population  of  beluga  sturgeon  has 
declined  precipitously  over  the  last 
three  decades,  and  that  this  decline  has 
resulted  primarily  from  over-utilization 
for  commercial  purposes,  present  and 
continued  destruction  and  modification 
of  its  habitat  or  range,  and  the 
inadequacy  of  existing  regulatory 
mechanisms. 

Section  4(b)(3)(B)  of  the  Act  requires 
that  the  Service  make  a  finding  within 
12  months  of  receipt  of  the  petition  as 
to  whether  the  listing  of  Huso  huso  as 
threatened  or  endangered  is  warranted. 
The  Service  has  reviewed  the  petition, 
the  literatiu'e  cited  in  the  petition,  and 
other  available  literature  and 
information.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  the  Service's  12-month 
finding  is  that  the  petition  is  warranted 
and  that  sufficient  information  is 
available  to  support  a  proposed  rule  to 
classify  the  species  as  endangered  or 
threatened. 

Export  quotas  for  st\irgeons  of  the 
Caspian  Sea,  including  the  beluga 
sturgeon,  have  been  established  for  the 
2002  harvest  season  by  the  countries 
bordering  the  Caspian  Sea.  These  quotas 
were  approved  by  the  CITES  Secretariat 
and  reported  to  the  Standing  Committee 
at  its  46th  meeting.  Data  from  the 
recently  completed  trawl  surveys  of  the 
Caspian  Sea,  conducted  in  2001,  and 
analysis  thereof,  which  formed  the  basis 
for  the  establishment  of  these  quotas, 
were  recently  published  on  the  web  site 
of  the  CITES  Secretariat.  These  data  and 
analyses  are  highly  pertinent  to  this 
issue  and  any  rulemaking  action  to 
follow.  We  believe  that,  prior  to 
publication  of  a  proposed  rule  in  the 
Federal  Register  to  classify  the  beluga 
st\irgeon  as  endangered  or  threatened, 
adequate  time  must  be  allowed  for  the 
Service  to  evaluate  the  methodology 
used  for  the  stock  assessment,  the 
resultant  data  and  data  analysis,  and  the 
conclusions  drawn  from  them. 
Therefore,  after  review  and 
consideration  of  the  2001  Caspian  Sea 
stock  assessment  information,  we  intend 
to  publish  a  proposed  rule  in  the 
Federal  Reg^er  no  later  than  June  30, 
2002. 


Refierences  Cited 

You  may  request  a  complete  list  of 
references  cited  in  this  notice  from  the 
Division  of  Scientific  Authority  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  May  13.  200?. 
Steve  Williams, 

Director. 

[FR  Doc.  02-15580  Filed  6-19-02;  8:45  am) 

BILUNG  CODE  4310-S6-P 


DEPARTMENT  OF  THE  irfTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Parts  25  and  32 
RIN  1018-Ai34 

2002-2003  Refuge-Specific  Hunting 
and  Sport  Fishing  Regulations 

AGENCY:  Fish  and  Wildlife  Service,     . 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(we  or  the  Service)  proposes  to  add 
seven  additional  refuges  to  the  list  of 
areas  open  for  hunting  and/or  sport 
fishing  activities  and  increase  the 
activities  available  at  eight  other 
refuges,  along  with  pertinpnt  refuge- 
specific  regulations  for  such  activities, 
and  amend  certain  regulations  on  other 
refuges  that  pertain  to  migratory  game 
bird  hunting,  upland  game  hunting,  big 
game  hunting,  and  sport  fishing  for 
2002-2003. 

DATES:  We  must  receive  your  comments 
on  or  before  July  22,  2002. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Division  of  Conservation 
Planning  and  Policy,  National  Wildlife 
Refuge  System,  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive,  Room 
670,  Arlington,  VA  22203.  See 
SUPPLEMENTARY  INFORMATION  for 
information  on  electronic  submission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  A.  Marler,  (703)  358-2397;  Fax 
(703)  358-2248. 

SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
Administration  Act  of  1966  (NWRSAA) 
closes  national  wildlife  refuges  to  all 
uses  until  opened.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  any  use,  including  hunting  and/ 
or  fishing,  upon  a  determination  that 
such  uses  are  compatible  with  the 
purposes  of  the  refuge.  The.action  also 


must  be  in  accordance  with  provisions 
of  all  laws  applicable  to  the  areas, 
developed  in  coordination  with  the 
appropriate  State  wildlife  agency(ies), 
consistent  with  the  principles  of  sound 
fish  and  wildlife  management  and  ' 
administration,  and  otherwise  in  the 
public  interest.  These  requirements 
ensure  that  we  maintain  the  biological 
integrity,  diversity,  and  environmental 
health  of  the  National  Wildlife  Refuge 
System  (System)  for  the  benefit  of 
present  and  future  generations  of 
Americans. 

We  annually  review  refuge  hunting 
and  fishing  programs  to  determine 
whether  to  include  additional  refuges  or 
whether  individual  refuge  regulations 
governing  existing  programs  need 
modifications,  deletions,  or  additions 
made  to  them.  Changing  environmental 
conditions.  State  and  Federal 
regulations,  and  other  factors  affecting 
fish  and  wildlife  populations  and 
habitat  may  warrant  modifications  to 
refuge-specific  regulations  to  ensure  the 
continued  compatibility  of  hunting  and 
fishing  programs  and  that  these 
programs  will  not  materially  interfere 
with  or  detract  from  the  fulfillment  of 
the  purposes  of  the  refuge  or  the 
System's  mission. 

You  may  find  provisions  governing 
hunting  and  fishing  on  national  wildlife 
.refuges  in  Title  50  of  the  Code  of 
Federal  Regulations  in  part  32.  We 
regulate  hunting  and  fishing  on  refuges 
to: 

•  Ensure  compatibility  with  the 
purpose(s)  of  the  refuge; 

•  Properly  manage  the  fish  and 
wildlife  resource; 

•  Protect  other  refuge  values; 

•  Ensure  refuge  visitor  safety;  and 

•  Provide  opportunities  for  nigh- 
quality  recreational  and  educational 
experiences. 

On  many  refuges  where  we  decide  to 
allow  hunting  and  fishing,  our  general 
policy  of  adopting  regulations  identical 
to  State  hunting  and  fishing  regulations 
is  adequate  in  meeting  these  objectives. 
On  other  refuges,  we  must  supplement 
State  regulations  with' more  restrictive 
Federal  regulations  to  ensure  that  we 
meet  oiu  management  responsibilities, 
as  outlined  under  the  section  entitled 
"Statutory  Authority."  We  issue  refuge- 
specific  hunting  and  sport  fishing 
regulations  when  we  open  wildlife 
refuges  to  either  migratory  game  bird 
hunting,  upland  game  hunting,  big  game 
hunting,  or  sport  fishing.  These 
regulations  list  the  wildlife  species  that 
you  may  hunt  or  those  species  subject 
to  sport  fishing,  seasons,  bag  limits, 
methods  of  hunting  or  fishing, 
descriptions  of  areas  open  to  himting  or 
fishing,  and  other  provisions  as 
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appropriate.  You  may  find  previously 
issued  refuge-specific  regulations  for 
hunting  and  fishing  in  50  CFR  part  32. 
In  this  rulemaking,  we  are  promulgating 
many  of  the  amendments  to  these 
sections  to  standardize  and  clarify  the 
existing  language  of  these  regulations. 

Plain  Language  Mandate 

In  this  rule  some  of  the  revisions  to 
the  individual  refuge  units  are  to 
comply  with  a  Presidential  mandate  to 
use  plain  language  in  regulations  and  do 
not  modify  the  substance  of  the 
previous  regulations.  These  types  of 
changes  include  using  "you"  to  refer  to 
the  reader  and  "we"  to  refer  to  the 
Service,  using  the  word  "allow"  instead 
of  "permit"  when  we  do  not  require  the 
use  of  a  permit  for  an  activity,  and  using 
active  voice. 


11 


Statutory  Authority 

The  National  Wildlife  Refuge  System 

dministration  Act  (NWRSAA)  of  1966 
(16  U.S.C.  668dd-668ee,  as  amended), 
and  the  Refuge  Recreation  Act  (RRA)  of 
1962  (16  U.S.C.  460k^60k-4)  govern 
the  administration  and  public  use  of 
national  wildlife  refuges. 

Amendments  enacted  by  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  (NWRSIA  or  Act)  amend 
and  build  upon  the  NWRSAA  in  a 
manner  that  provided  an  "Organic  Act" 
for  the  System  similar  to  those  that  exist 
for  other  public  Federal  lands.  The  Act 
served  to  ensure  that  we  effectively 
memage  the  System  as  a  national 
network  of  lands,  waters,  and  interests 
for  the  protection  and  conservation  of 
our  Nation's  wildlife  resources.  The 
NWRSAA  states  first  and  foremost  that 
we  focus  the  mission  of  the  System  on 
conservation  of  fish,  wildlife,  and  plant 
resources  and  their  habitats.  This  Act 
requires  the  Secretary,  before  allowing  a 
new  use  of  a  refuge,  or  before 
expanding,  renewing,  or  extending  an 
existing  use  of  a  refuge,  to  determine 
that  the  use  is  compatible  and  promotes 
public  safety.  The  Act  established  as  the 
policy  of  the  United  States  that  wildlife- 
dependent  recreation,  when  compatible, 
is  a  legitimate  and  appropriate  public 
use  of  the  System,  through  which  the 
American  public  can  develop  an 
appreciation  for  fish  and  wildlife.  The 
Act  established  six  wildlife-dependent 
recreational  uses,  when  compatible,  as 
the  priority  general  public  uses  of  the 
System.  Those  priority  uses  are: 
Hunting,  fishing,  wildlife  observation 
and  photography,  and  environmental 
education  and  interpretation. 

The  RRA  authorizes  the  Secretary  to 
administer  areas  within  the  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 


extent  that  doing  so  is  practicable  and 
not  inconsistent  with  the  primary 
purpose(s)  for  which  Congress  and  the 
Service  established  the  areas.  The  RRA 
requires  that  any  recreational  use  of 
refuge  lands  be  compatible  with  the 
primary  purpose(s)  for  which  we 
established  the  refuge  and  not 
inconsistent  with  other  previously 
authorized  operations. 

The  NWRSAA  and  RRA  also 
authorize  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 
the  acts  and  regulate  uses. 

We  develop  nunting  and  sport  fishing 
plans  for  each  refuge  prior  to  opening  it 
to  hunting  or  fishing.  In  many  cases,  we 
develop  refuge-specific  regulations  to 
ensure  the  compatibility  of  the  programs 
with  the  purpose(s)  for  which  we 
established  the  refuge.  We  have  ensured 
initial  compliance  with  the  NWRSAA 
and  the  RRA  for  hunting  and  sport 
fishing  on  newly  acquired  refuges 
through  an  interim  determination  of 
compatibility  made  at  or  near  the  time 
of  acquisition.  These  regulations  ensure 
that  we  make  the  determinations 
required  by  these  acts  prior  to  adding 
refuges  to  the  lists  of  areas  open  to 
hunting  and  fishing  in  50  CFR  part  32. 
We  ensure  continued  compliance  by  the 
development  of  Comprehensive 
Conservation  Plans,  hunting  and  sport 
fishing  plans,  and  by  annual  review  of 
hunting  and  sport  fishing  programs  and 
regulations. 

In  preparation  for  new  openings,  we 
include  the  following  documents  in  the 
refuges'  "opening  package"  (which  the 
Region  completes,  the  Regional  Director 
signs,  and  sends  a  copy  to  Headquarters 
Office):  (1)  Step-down  hunting  and/ or 
fishing  management  plan;  (2) 
appropriate  NEPA  docimientation 
(Categorical  Exclusion,  Environmental 
Assessment,  or  Envirorunental  Impact 
Statement);  (3)  appropriate  decision 
documentation  (e.g.,  Finding  of  No 
Significant  Impact);  (4)  Section  7 
Endangered  Species  Act  evaluation;  (5) 
copies  of  letters  requesting  State  and, 
where  appropriate,  Tribal  involvement 
and  the  results  of  the  request;  (6)  draft 
news  release;  (7)  outreach  plan;  and  (8) 
draft  refuge-specific  regulation.  Upon 
review  of  these  documents,  we  have 
determined  that  the  opening  of  these 
national  wildlife  refuges  to  himting  and 
fishing  is  compatible  with  the  principles 
of  sound  fish  and  wildlife  management 
and  administration  and  otherwise  will 
be  in  the  public  interest. 

In  accordance  with  the  NWRSAA  and 
RRA.  we  have  determined  that  these 
openings  are  compatible  and  consistent 
with  the  purpose(s)  for  which  we 
established  the  respective  refuges.  A 
copy  of  the  compatibility 


determinations  for  these  respective 
refuges  is  available  by  request  to  the 
Regional  contact  noted  under  the 
heading  "Available  Information  for 
Specific  Refuges". 

We  propose  to  allow  the  following 
wildlife-dependent  recreational 
activities: 

Hunting  of  migratory  game  birds  on 
seven  refuges,  including: 

Bayou  Teche  National  Wildlife 

Refuge,  Louisiana 

Black  Bayou  Lake  National  Wildlife 

Refuge,  Louisiana 

Cat  Island  National  Wildlife  Refuge, 

Louisiana 

Catahoula  National  Wildlife  Refuge, 

Louisiana 

Marais  des  Cygnes  National  Wildlife 

Refuge,  Kansas 

Trinity  River  National  Wildlife 

Refuge,  Texas 

Whittlesey  Creek  National  Wildlife 

Refuge,  Wisconsin 

Himting  of  upland  game  on  five 
efuges,  including: 

Bayou  Teche  National  Wildlife 

Refuge,  Louisiana 

Black  Bayou  Lake  National  Wildlife 

Refuge,  Louisiana 

Cat  Island  National  Wildlife  Refuge, 

Louisiana 

Lost  Trail  National  Wildlife  Refuge, 

Montana 

Okefenokee  National  Wildlife  Refuge, 

Georgia 

Big  game  hunting  on  eight  refuges, 
including: 

Bayou  Teche  National  Wildlife 

Refuge,  Louisiana 

Black  Bayou  Lake  National  Wildlife 

Refuge.  Louisiana 

Cat  Island  National  Wildlife  Refuge, 

Louisiana 

Lost  Trail  National  Wildlife  Refuge, 

Montana 

Occoquan  Bay  National  Wildlife 

Refuge,  Virginia 

Rappahannock  River  Valley  National 

Wildlife  Refuge,  Virginia 

Wallops  Island  National  Wildlife 

Refuge,  Virginia 

Washita  National  Wildlife  Refuge, 

Oklahoma 

Sport  fishing  on  three  refuges, 
ncluding: 

Bayou  Teche  National  Wildlife 

Refuge,  Louisiana 

Cat  Island  National  Wildlife  Refuge, 

Louisiana 

Rydell  National  Wildlife  Refuge, 

Minnesota 

We  also  propose  several 
administrative  changes.  In  §  25.41  we 
will  clarify  that  refuge  managers  have 
the  authority  to  issue  permits  required 
by  subchapter  C  of  50  CFR.  In  §  25.43 
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we  will  clarify  that  rehige  managers  may 
tenninate  or  revoke  pennits.  These  two 
changes  will  not  alter  our  current 
practice  but  rather  explicitly  state  the 
delegation  to  the  refuge  manager,  hi 
§  32.2(f)  we  are  revising  the  section 
designation  in  the  last  sentence  of  the 
paragraph  of  the  refuge-specific 
regulations  from  §§  32.20  through  32.71 
to  read  §§  32.20  through  32.72  to  reflect 
the  addition  of  Guam.  In  §  32.2(f), 
§  32.3(e),  §  32.5(e).  §  32.6(e),  and  the      • 
introductory  text  of  §  32.7  we  are 
revising  the  section  designations  to 
reflect  the  addition  of  Guam. 
Additionally  in  §  32.3(e)  we  will  explain 
that  the  refuge  manager  may  adopt  and 
issue  relevant  refuge-specific  season 
dates  and  times  after  the  State 
establishes  its  hunting  seasons  by 
publication  through  one  or  more  of  the 
methods  identified  in  50  CFR  25.31  We 
are  authorizing  this  limited  departure 
from  the  existing  process  because 
seasons  are  set  too  late  in  the  year  for 
us  to  include  in  our  annual  regulations. 
In  §  32.2(1)  we  reiterate  that  in  addition 
to  adopting  the  various  items 
enumerated  in  the  refuge-specific 
regulations  (§  32.20  through  §  32.72),  we 
will  continue  to  notify  the  public  of 
those  items  described  in  refuge  pennits 
and  brochures  available  at  that  area's 
headquarters.  Finally,  we  propose  that 
each  refuge  describe  the  designated 
areas  where  we  allow  hunting  and/or 
fishing  in  the  refuge-specific 
regulations,  if  practicable. 

Request  for  Comments 

You  may  comment  on  this  proposed 
rule  by  any  one  of  several  methods: 

1.  You  may  mail  comments  to:  Chief, 
Division  of  Conservation  Planning  and 
Policy,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife  Service, 
4401  N.  Fairfax  Drive.  Room  670, 
Arlington.  VA  22203. 

2.  You  may  comment  via  the  Internet 
to: 

refugesystempolicycomments@fws.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include:  "Attn:  1018-AI34" 
and  your  full  name  and  retiun  mailing 
address  in  your  Internet  message.  If  you 
only  use  your  e-mail  address,  we  will 
consider  your  comment  to  be 
anonymous.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  yout  Internet  message, 
contact  us  directly  at  (703)  358-1744. 

3.  You  may  fax  comments  to:  Chief. 
Division  of  Conservation  Planning  and 
Policy,  National  WildUfe  Refuge  System 
at  (703)  35a-2248. 

4.  Finally,  you  may  hand-deliver  or 
courier  comments  to  the  address 


mentioned  above.  In  light  of  recent 
increased  security  measures,  please  call 
(703)  358-1744  before  hand-delivering 
comments. 

We  seek  comments  on  this  proposed 
rule  and  will  accept  comments  by  any 
of  the  methods  described  above.  Oiu 
practice  is  to  make  comments,  including 
the  names  and  home  addresses  of 
respondents,  available  for  pubhc  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  wouJd 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  yoiu 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
begiiming  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  pubUc  inspection  in  their  entirety. 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process. 
We  considered  providing  a  60-day 
rather  than  a  30-day  comment  period. 
However,  we  determined  that  an 
additional  30-day  delay  in  processing 
these  refuge-specific  hunting  and 
fishing  regulations  would  hinder  the 
effective  planning  and  administration  of 
our  himting  and  fishing  programs.  That 
delay  would  jeopardize  establishment  of 
hunting  and  fishing  programs  this  year, 
or  shorten  their  duration.  Many  of  these 
rules  also  relieve  restrictions  and  allow 
the  public  to  participate  in  recreational 
activities  on  a  number  of  refuges.  In 
addition,  in  order  to  continue  to  provide 
for  previously  authorized  hunting 
opportunities  while  at  the  same  time 
provide  for  adequate  resource 
protection,  we  must  be  timely  in 
providing  modifications  to  certain 
hunting  programs  on  some  refuges. 

When  nnalized,  we  will  incorporate 
this  regulation  into  50  CFR  parts  25  and 
32.  Part  32  contains  general  provisions 
and  refuge-specific  regulations  for 
hunting  and  sport  fishing  on  national 
wildhfe  refuges.  Part  25  contains  the 
administrative  provisions  for  the 
National  Wildlife  Refuge  System. 

Clarity  of  This  Regulation 

Executive  Order  1 2866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  yoiu- 
comments  on  how  to  make  this  rule 


easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
imderstand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  (6)  What  else  could  we  do  to 
make  the  rule  easier  to  understand? 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  the  Service 
asserts  that  this  rule  is  not  a  significant 
regulatory  action.  The  Office  of 
Management  and  Budget  (OMB)  makes 
the  final  determination  under  Executive 
Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  envirorunent,  or 
other  units  of  the  government.  A  cost- 
benefit  and  full  economic  analysis  is  not 
required.  The  piupose  of  this  rule  is  to 
open  15  refuges  to  himting  and/or 
fishing  activities.  Eight  of  these  refuges 
are  already  open  to  certain  activities, 
and  the  remaining  seven  refuges  will 
open  to  hunting  and/or  fishing  activities 
for  the  first  time.  The  refuges  are  located 
in  the  States  of  Virginia,  Montana, 
Louisiana,  Wisconsin,  Oklahoma,  Texas, 
New  Mexico,  Kansas,  Minnesota,  and 
Georgia.  Fishing  and  hunting  are  two  of 
the  wildlife-dependent  uses  of  national 
wildlife  refuges  that  Congress 
recognizes  as  legitimate  and 
appropriate,  and  we  should  facilitate 
their  pursuit,  subject  to  such  restrictions 
or  regulations  as  may  be  necessary  to 
ensure  their  compatibility  with  the 
purpose  of  each  refuge.  Many  of  the  538 
existing  national  wildlife  refiages 
already  have  programs  where  we  allow 
fishing  and  himting.  Not  all  refuges 
have  the  necessary  resources  and 
landscape  that  would  make  fishing  and 
hunting  opportunities  available  to  the 
public.  By  opening  these  refuges  to  new 
activities,  we  have  determined  that  we 
can  make  quality  experiences  available 
to  the  public.  This  rule  establishes 
hunting  and/or  fishing  programs  at  the 
following  refuges:  Occoquan  Bay, 
Rappahaimock  River  Valley,  Wallops 
Island,  Lost  Trail,  Bayou  Teche,  Cat 
Island,  Catahoula,  Whittlesey  Creek, 
Washita,  Trinity  River,  Bosque  del 
Apache,  Marais  des  Cygnes,  Rydell, 
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Okefenokee,  and  Black  Bayou  Lake.  We 
state  impacts  in  2001  real  dollars. 

Following  a  best  case  scenario,  if  the 
refuges  establishing  new  fishing  and 
hunting  programs  were  a  pure  addition 
to  the  current  supply  of  such  activities, 
it  would  mean  a  consumer  surplus  of 
$706,000  annually  and  an  estimated 
increase  of  10,320  user  days  of  hunting 
and  575  user  days  of  fishing  (Table  1). 
However,  the  participation  trend  is  flat 


in  fishing  and  hunting  activities  because 
the  number  of  Americans  participating 
in  these  activities  has  been  stagnant 
since  1991.  Any  increase  in  the  supply 
of  these  activities  introduced  by  adding 
refuges  where  the  activity  is  available 
will  most  likely  be  offset  by  other  sites 
losing  participants,  especially  if  the  new 
sites  have  higher  quality  fishing  and/or 
hunting  opportunities.  Using  the  value 
of  the  difference  in  the  upper  and  lower 


boimds  of  the  95  percent  confidence 
interval  for  average  consumer  surplus  to 
represent  the  estimate  of  the  increase  in 
consumer  surplus  for  higher  quality 
fishing  and  hunting  (Walsh,  Johnson, 
and  McKean,  1990) '  yields  an  estimated 
increase  in  consumer  surplus  of 
$185,000  annually,  which  is  a  true 
estimate  of  the  benefits.  Consequently, 
this  rule  will  have  a  small  measurable 
economic  benefit  on  the  U.S.  economy. 


Table  1  .—Estimated  Changes  in  Consumer  Surplus  From  Additional  Fishing  and  Hunting  Opportunities  in 

2002 


Refuge 


Additional  fish- 
ing days 


Additional 
hunting  days 


Fishing  and 
hunting  com- 
bined 


Occoquan  Bay  

Rappahannock  River  Valley 

Wallops  Island  

Lost  Trail  

Bayou  Teche  

Cat  Island 

Catahoula 

Whittlesey  Creek 

Washita  

Trinity  River 

Bosque  del  Apache  

Marais  des  Cygnes 

Rydell  

Okefenokee 

Black  Bayou  Lake 


25 

250 


50 
500 

30 
2.000 

75 

750 

2,000 

100 

50 
675 

90 
500 


300 


500 
3,000 


50 
500 

30 

2,000 

100 

1.000 

2,000 

100" 

SO 

675 

90 

500 

aoo 

500 

3,000 


Total  Days  per  Year ».. 


575 


10,320 


10.895 


[Jonsumer  Surplus  per  Day  

Consumer  Surplus  for  Quality  Change 
Change  in  Total  Consumer  Surplus  ..... 
Change  in  Quality  Consumer  Surplus  .. 


$61.19 

$23.23 

$35,184 

$13,357 


$64.99 

$16.62 

$670,736 

$171,505 


$705,921 
$184,862 


Note;  All  estimates  are  stated  In  2001  real  dollars. 


b.  This  proposed  rule  will  not  create 
ihconsistencies  with  other  agencies' 
actions.  This  action  pertains  solely  to 
the  management  of  the  National 
Wildlife  Refuge  System.  The  fishing  and 
hunting  activities  located  on  national 
wildlife  refuges  account  for 
approximately  1  percent  of  the  available 
supply  in  the  United  States.  Any  small, 
incremental  change  in  the  supply  of 
fishing  and  hunting  opportunities  will 
not  measurably  impact  any  other 
agency's  existing  programs. 

c.  This  proposed  rule  will  not 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients.  This 
proposed  rule  does  not  affect 
entitlement  programs.  There  are  no 
grants  or  other  Federal  assistance 
programs  associated  with  public  use  of 
national  wildlife  refuges. 


d.  This  proposed  rule  will  not  raise 
novel  legal  or  policy  issues.  This 
proposed  rule  opens  seven  additional 
refuges  for  fishing  and  hunting  activities 
and  increases  the  activities  availablejat 
eight  other  refuges.  This  proposed  rule 
continues  the  practice  of  allowing 
recreational  public  use  of  national 
wildlife  refuges.  Many  refuges  in  the 
System  currently  have  opportunities  for 
the  public  to  hunt  and  fish  on  refuge 
lands. 

Regulatory  Flexibility  Act 

We  certify  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  A  Regulatory 
Flexibility  Analysis  is  not  required. 
Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required. 

Congress  created  the  National 
Wildlife  Refuge  System  to  conserve  fish. 


wildlife,  plants,  and  their  habitats  and 
facilitated  this  conservation  mission  by 
providing  Americans  opportunities  to 
visit  and  participate  in  compatible 
wildlife-dependent  recreation, 
including  fishing  and  hunting,  as 
priority  general  public  uses  on  national 
wildlife  refuges  and  to  better  appreciate 
the  value  of,  and  need  for,  wildlife 
conservation. 

This  proposed  rule  does  not  increase 
the  types  of  recreation  allowed  on  the 
System  but  establishes  hunting  and/or 
fishing  programs  on  15  refuges.  As  a 
result,  opportunities  for  wildlife- 
dependent  recreation  on  national 
wildlife  refuges  will  increase.  The 
changes  in  the  amount  of  permitted  use 
are  likely  to  increase  visitor  activity'  on 
these  national  wildlife  refuges.  But.  as 
stated  above,  this  is  likely  to  be  a 
substitute  site  for  the  activity  and  not 
necessarily  an  increase  in  participation 


^  Article  presented  at  the  Western  Regional 
Science  Association  Annual  meeting  in  Molokai. 
Hawaii,  on  February  22,  1990. 
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rates  for  the  activity.  To  the  extent 
visitors  spend  time  and  money  in  the 
area  of  the  refuge  that  they  would  not 
have  spent  there  anyway,  they 
contribute  new  income  to  the  regional 
economy  and  benefit  local  businesses. 

For  purposes  of  analysis,  we  will 
assiune  that  any  increase  in  refuge 
visitation  is  a  pure  addition  to  the 
supply  of  the  available  activity.  This 
will  result  in  a  best  case  scenario,  and 
we  expect  to  overstate  the  benefits  to 


local  businesses.  The  latest  information 
on  the  distances  traveled  for  fishing  and 
himting  activities  indicates  that  over  80 
percent  of  the  participants  travel  less 
than  100  miles  frotn  home  to  engage  in 
the  activity.  This  indicates  that 
participants  will  spend  travel-related 
expenditures  in  their  local  economies. 
Since  participation  is  scattered  across 
the  coimtry,  many  small  businesses 
benefit.  The  1996  National  Survey  of 
Fishing,  Himting,  and  Wildlife 


Associated  Recreation  identifies 
expenditiues  for  food  and  lodging,  ' 
transportation,  and  other  incidental 
expenses.  Using  the  average 
expenditures  for  these  categories  with 
the  expected  maximiun  additional 
participation  on  the  Refuge  System  as  a 
result  of  this  proposed  rule  yields  the 
following  estimates  (Table  2)  compared 
to  total  business  activity  for  these 
sectors. 


Table  2.— Estimation  of  the  Additional  Expenditures  With  an  Increase  of  Activities  in  Eight  Refuges  and 
THE  Opening  of  Seven  Refuges  to  Fishing  and/or  Hunting  for  2002 


U.S.  total  ex- 
penditures in 
1996 


Average  ex- 
penditures per 
day 


Current  refuge 

expenditures 

w/o  duplication 


Possible  addi- 
tional refuge 
expenditures 


Anglers: 

Total  Days  Spent 

Total  Expenditures 

Trip  Related 

Food  and  Lodging  ^.. 

Transportation  

Otfier  

Hunters: 

Total  Days  Spent 

Total  Expenditures 

Trip  Related 

Food  and  Lodging  

Transportation  

Other  

Note:  All  estimates  are  in  2001  real  dollars. 


626  Mil 
$42.7  Bil 
$17.4  Bil 
$6.8  Bil 
$4.2  Bil 
$6.4  Bil 

257  Mil 
$23.3  Bil 
$5.8  Bil 
$2.8  Bil 
$2.0  Bil 
$1.0  Bil 


$68 

$28 
$11 

$7 
$10 


$91 

$23 

$11 

$8 

$4 


6.7  Mil 

$456.2  Mil 

$185.7  Mil 

$72.3  Mil 

$45.0  Mil 

$68.3  Mil 

2.0  Mil 

$182.4  Mil 

$45.6  Mil 

$22.2  Mil 

$15.7  Mil 

$7.6  Mil 


575 

$39,194 

$15,950 

$6,211 

$3,868 

$5,871 

10,320 

$935,492 

$233,962 

$114,007 

$80,761 

$39,194 


Using  a  national  impact  multiplier  for 
wildlife-associated  recreation  developed 
for  the  report  "1996  National  and  State 
Economic  Impacts  of  Wildlife 
Watching"  for  the  estimated  increase  in 
direct  expenditures  jrields  a  total 
economic  impact  of  over  $2.8  million 
(2001  dollars).  Since  we  know  that  most 
of  the  fishing  and  hunting  occur  within 
100  miles  of  a  participant's  residence, 
then  it  is  imlikely  that  most  of  this 
spending  woidd  be  "new"  money 
coming  into  a  local  economy  and, 


therefore,  would  be  offset  with  a 
decrease  in  some  other  sector  of  the 
local  economy.  The  net  gain  to  the  local 
economies  would  be  no  more  than  $2.8 
million  and  most  likely  considerably 
less.  Since  80  percent  of  the  participants 
travel  less  than  100  miles  to  engage  in 
hiuiting  and  fishing  activities,  their 
spending  patterns  would  not  add  new 
money  into  the  local  economy  and, 
therefore,  the  real  impact  would  be  on 
the  order  of  $570,000  annually.  The 
maximiun  increase  (if  all  spending  were 


new  money)  at  most  would  be  less  than 
1  percent  for  local  retail  trade  spending 
(Table  3). 

A  large  percentage  of  the  retail  trade 
establishments  in  the  majority  of 
affected  counties  qualify  as  small 
businesses.  With  the  small  increase  in 
overall  spending  anticipated  from  this 
proposed  rule,  it  is  unlikely  that  a 
substantial  number  of  small  entities  will 
have  more  than  a  small  benefit  from  the 
increased  recreationist  spending  near 
the  affected  refuges. 


Table  3.— Comparative  Expenditures  for  Retail  Trade  Associated  With  Additional  Refuge  Visitation  for 

2002 


Refuge/County(ies) 


Occoquan  Bay,  Prince  William,  VA  

Rappahannock  River  Valley,  Northumberiand,  VA 

Wallops  Island,  Accomacit,  VA 

Lost  Trail,  Flathead,  MT 

Bayou  Teche,  St.  Mary,  LA  

Cat  Island,  Avoyelles,  LA 

Catahoula 

LaSalle,  LA  

Catahoula,  LA 

Whittlesey  Creett,  Ashland,  Wl 

Washita,  Custer,  OK 

Trinity  River,  Liberty,  TX 


Retail  trade 

in  1997 
(2001  dol- 
lars) (mil- 
lions) 


$283 
4.9 
199 
768 
437 
234 


75 
69 

165 
259 
487 


Estimated 
maximum 

addition 
from  new 

refuge 


$4,550 

45,500 

2,730 

182,000 

8,525 

85,250 

182,000 


9,100 

4.550 

61,425 


Addition  as  a 
%  of  total 


0.002 

0.93 

0.001 

0.02 

0.002 

0.04 

0.13 


0.01 

0.002 

0.01 


Total  retail 
establ. 


915 
54 
208 
475 
256 
160 


64 

52 

113 

172 

204 


Establ.  with 
<  10  emp. 


560 
45 
152 
398 
176 
129 


49 

33 

87 

119 

151 
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Table  3.— Comparative  Expenditures  for  Retail  Trade  Associated  With  Additional  Refuge  Visitation  for 

2002— Continued 


Refuge/County(ies) 


Retail  trade 

in  1997 
(2001  dol- 
lars) (mil- 
lions) 


Estimated 

maximum 

addition 

from  new 

refuge 


Addition  as  a  j   Total  retail 
%  of  total  establ. 


Establ.  with 
<  10  emp 


Bosque  del  Apache,  Socorro,  NM 

Marais  des  Cygnes,  Linn,  KS 

Rydell  Polk,  MN  

Okefenokee.  Charlton,  GA 

Black  Bayou  Lake.  Ouachita,  LA  . 


78 

33 

234 

35 

1,600 


8.190 

45,500 

20,400 

45,500 

273,000 


0.01 
0.14 
0.01 
0.13 
0.02 


57 
34 

152 
49 

753 


40 

27 

97 

47 

519 


Many  small  businesses  may  benefit 
from  some  increased  wildlife  refuge 
visitation.  However,  we  expect  that 
much  of  this  benefit  will  be  offset  as 
recreationists  spend  the  same  money  in 
a  different  location.  We  expect  that  the 
incremental  recreational  opportunities 
will  be  scattered,  and  so  we  do  not 
expect  that  the  rule  will  have  a 
significant  economic  effect  (benefit)  on 
a  substantial  number  of  small  entities  in 
any  region  or  nationally. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  proposed  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2).  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  This  rule: 

a.  Does  not  have  an  aimual  effect  on 
the  economy  of  $100  million  or  more. 
The  additional  fishing  and  hunting 
opportunities  at  the  1 5  refuges  that  do 
not  currently  have  these  programs 
would  generate  expenditures  by  anglers 
and  hunters  with  an  economic  impact 
estimated  at  $2.8  million  per  year  (2001 
dollars).  Consequently,  the  maximum 
benefit  of  this  rule  for  businesses  both 
small  and  large  would  not  be  sufficient 
to  make  this  a  major  rule.  The  impact 
would  be  scattered  across  the  country 
and  would  most  likely  not  be  significant 
in  any  local  area. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions.  This  proposed  rule 
will  have  only  a  slight  effect  on  the 
costs  of  hunting  and  fishing 
opportunities  of  Americans.  Under  the 
assumption  that  any  additional  hunting 
and  fishing  opportunities  would  be  of 
high  quality,  participants  would  be 
attracted  to  the  refuge,  ff  the  refuge  were 
closer  to  the  participants'  residences, 
then  a  reduction  in  travel  costs  would 
occur  and  benefit  the  participants.  The 
Service  does  not  have  information  to 
quantify  this  reduction  in  travel  cost  but 
assumes  that,  since  most  people  travel 
less  than  100  miles  to  hunt  and  fish,  the 
reduced  travel  cost  would  be  small  for 


the  additional  days  of  hunting  and 
fishing  generated  by  this  proposed  rule. 
We  do  not  expect  this  proposed  rule  to 
affect  the  supply  or  demand  for  fishing 
and  hunting  opportunities  in  the  United 
States  and,  therefore,  it  should  not  edfect 
prices  for  fishing  and  hunting 
equipment  and  supplies,  or  the  retailers 
that  sell  equipment.  Additional  refuge 
hunting  and  fishing  opportunities 
would  account  for  less  than  0.001 
percent  of  the  available  opportunities  in 
the  United  States. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Because  this 
proposed  rule  represents  such  a  small 
proportion  of  recreational  spending  of  a 
small  number  of  affected  anglers  and 
hunters,  approximately  a  maximum  of 
$2.8  million  annually  in  impact.  This 
rule  will  have  no  measurable  economic 
effect  on  the  wildlife-dependent 
industry,  which  has  annual  sales  of 
equipment  and  travel  expenditures  of 
$72  billion  nationwide.  This  proposed 
rule  adds  seven  refuges  to  the  list  of 
refuges  that  have  hunting  and/or  fishing 
programs  and  increases  the  type  of 
activities  offered  at  eight  other  refuges. 
Refuges  that  establish  hunting  and 
fishing  programs  may  hire  additional 
staff  from  the  local  community  to  assist 
with  the  programs,  but  this  would  not 
be  a  significant  increase  with  only  seven 
refuges  adding  new  programs  and  eight 
refuges  increasing  programs  by  this 
proposed  rule.  Consequently,  we 
anticipate  no  significant  employment  or 
small  business  effects. 

Unfunded  Mandates  Reform  Act 

Since  this  rule  applies  to  public  use 
of  federally  owned  and  managed 
refuges,  it  does  not  impose  an  unfunded 
mandate  on  State,  local,  or  Tribal 
governments  or  the  private  sector  of 
more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  Tribal 
governments  or  the  private  sector.  A 


statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  This  regulation 
will  affect  only  visitors  at  national 
wildlife  refuges  and  describe  what  they 
can  do  while  they  are  on  a  refuge. 

Federalism  (Ejtecutive  Order  13132) 

As  discussed  in  the  Regulatory 
Planning  and  Review  and  Unfunded 
Mandates  Reform  Act  sections  above, 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132.  In 
preparing  this  proposed  rule,  we 
worked  with  State  governments. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  The  regulation 
will  clarify  established  regulations  and 
result  in  better  understanding  of  the 
regulations  by  refuge  visitors. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
this  rule  opens  1 5  refuges  to  hunting 
and/or  sport  fishing  programs  and 
makes  minor  changes  to  other  refuges 
open  to  those  activities,  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  and  use. 
Therefore,  this  action  is  a  not  a 
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significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  possible 
effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects.  We  coordinate 
recreational  use  on  national  wildlife 
refuges  with  Tribal  governments  having 
adjoining  or  overlapping  jurisdiction 
before  we  propose  the  regulations.  This 
regidation  is  consistent  with  and  not 
less  restrictive  than  Tribsil  reservation 
rules. 

Paperwork  Reduction  Act 

This  regiUation  does  not  contain  any 
information  collection  requirements 
other  than  those  already  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act 
(OMB  Control  Number  is  1018-0102). 
See  50  CFR  25.23  for  information 
concerning  that  approval.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Endangered  Species  Act  Section  7 
Consultation 

In  preparation  for  new  openings,  we 
include  Section  7  consultation 
documents  approved  by  the  Service's 
Endangered  Species  program  in  the 
refuge's  "openings  package"  for 
Regional  review  and  approval  from  the 
Headquarters  Office.  We  reviewed  the 
changes  in  hunting  and  fishing 
regidations  herein  with  regard  to 
Section  7  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531-1543.  as 
amended)  (ESA).  For  the  national 
wildlife  refuges  proposed  to  open  for 
hunting  and/or  fishing  we  have 
determined  that  Rappahannock  River 
Valley,  Trinity  River,  Bosque  del 
Apache,  Okefenokee,  and  Bayou  Teche 
National  Wildlife  Refuges  will  not  likely 
adversely  affect  and  Catahoula.  Washita, 
Rydell,  Marais  des  Cygnes,  Black  Bayou 
Lake,  Cat  Island,  Occoquan  Bay, 
Whittlesey  Creek.  Lost  Trail,  and 
Wallops  Island  National  Wildlife 
Refuges  will  not  affect  any  endangered 
or  threatened  species  or  designated 
critical  habitat. 

We  also  comply  with  Section  7  of  the 
ESA  when  developing  Comprehensive 
Conservation  Plans,  step-down 
management  plans  for  public  use  of 
refuges,  and  prior  to  implementing  any 
new  or  revised  public  recreation 
program  on  a  refuge  as  identified  in  50 


CFR  26.32.  We  also  make 
determinations  when  required  by  the 
ESA  before  the  addition  of  a  refuge  to 
the  lists  of  areas  open  to  hunting  or 
fishing  as  contained  in  50  CFR  32.7. 

National  Environmental  Policy  Act 

We  analyzed  this  rule  in  accordance 
with  the  criteria  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  516  DM 
6,  Appendix  1.  This  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  An  enviroiunental 
impact  statement/assessment  is  not 
required. 

A  categorical  exclusion  from  NEPA 
documentation  applies  to  this 
amendment  of  refuge-specific  hunting 
and  fishing  regulations  since  it  is 
technical  and  procedural  in  natiire,  and 
the  environmental  effects  are  too  broad, 
speculative,  or  conjectural  to  lend 
themselves  to  meaningful  analysis  (516 
DM  2,  Appendix  1.10). 

Prior  to  the  addition  of  a  refuge  to  the 
list  of  areas  open  to  hunting  and  fishing 
in  50  CFR  part  32,  we  develop  hunting 
and  fishing  plans  for  the  affected 
refuges.  We  incorporate  these  proposed 
refuge  hunting  and  fishing  activities  in 
the  refuge  Comprehensive  Conservation 
Plans  (CCPs)  and/or  other  step-down 
management  plans,  pursuant  to  our 
refuge  planning  guidance  in  602  FW  1, 
3,  and  4.  We  prepare  these  CCPs  and 
step-down  plans  in  compliance  with 
section  102(2)(C)  of  NEPA,  and  the 
Council  on  Environmental  Quality's 
regulations  for  implementing  NEPA  in 
40  CFR  parts  1500-1508.  We  invite  the 
affected  public  to  participate  in  the 
review,  development,  and 
implementation  of  these  plans. 

Available  Information  for  Specific 
Refuges 

Individual  refuge  headquarters  retain 
information  regarding  public  use 
programs  and  the  conditions  that  apply 
to  their  specific  programs  and  maps  of 
their  respective  areas.  You  may  also 
obtain  iiiformation  from  the  Regional 
offices  at  the  addresses  listed  below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Regional  Chief,  National  Wildlife 
Refuge  System,  U.S.  Fish  and  Wildlife 
Service,  Eastside  Federal  Complex, 
911  N.E.  11th  Avenue,  Portiand, 
Oregon  97232-4181;  Telephone  (503) 
231-6214. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma,  and  Texas.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  500  Gold  Avenue,  Albuquerque, 


New  Mexico  87103;  Telephone  (505) 
248-6804. 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota.  Missouri.  Ohio, 
and  Wisconsin.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service.  1  Federal 
Drive.  Federal  Building.  Fort  Snelling. 
Minnesota  55111;  Telephone  (612) 
713-5400. 

Region  4 — Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  Virgin  Islands.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Atlanta.  Georgia 
30345;  Telephone  (404)  679-7154. 

Region  5 — Connecticut,  Delaware, 
Maiiie,  Maryland,  Massachusetts, 
New  Hampshire,  New  Jersey.  New 
York,  Pennsylvania,  Rhode  Island. 
Vermont.  Virginia,  and  West  Virginia. 
Regional  Chief,  National  Wildlife 
Refuge  System,  U.S.  Fish  and  Wildlife 
Service,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035-9589; 
Telephone  (413)  253-8302. 

Region  6 — Colorado,  Kansas,  Montana, 
Nebraska,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming.  Regional 
Chief,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife 
Service,  134  Union  Blvd.,  Lakewood, 
Colorado  80228;  Telephone  (303) 
236-8145. 

Region  7 — Alaska.  Regional  Chief, 
National  Wildlife  Refuge  System.  U.S. 
Fish  and  Wildlife  Service.  1011  E. 
Tudor  Rd.,  Anchorage.  Alaska  99503; 
Telephone  (907)  786-3354. 

Primary  Author 

Leslie  A.  Marler.  Management 
Analyst,  Division  of  Conservation 
Planning  and  Policy.  National  Wildlife 
Refuge  System.  U.S.  Fish  and  Wildlife 
Service,  Arlington,  VA  22203,  is  the 
primary  author  of  this  rulemaking 
ilocument. 

List  of  Subjects 

50  CFR  Part  25 

Administrative  practice  and 
procedure,  Concessions,  Reporting  and 
recordkeeping  requirements.  Safety, 
Wildlife  refuges. 

50  CFR  Part  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  Title 
50,  Chapter  I,  subchapter  C  of  the  Code 
of  Federal  Regulations  as  follows: 
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PART  25— {AMENDED] 


f: 


1.  The  authority  citation  for  part  25 
ntinues  to  read  as  follows: 


Authority:  5  U.S.C.  301;  16  U.S.C.  260k, 
864  dd,  715i,  and  3901  et  seq.;  and  Pub.  L. 
102^02,  106  Stat.  1961. 

I '  2.  Revise  §  25.41  to  read  as  follows: 

§  25.41    Who  issues  refuge  permits? 

We  authorize  the  refuge  manager  of 
the  facility  where  the  activity  is  to  take 
place  to  issue  permits  required  by  this 
subchapter  C  unless  the  regulations  in 
this  subchapter  C  require  the  applicant 
to  obtain  the  applicable  permit  from  the 
Director  or  Secretary.  In  those 
situations,  the  refuge  manager  will  so 
inform  the  applicant,  giving  the 
applicant  all  necessary  information  as  to 
how  and  where  to  apply. 

3.  Revise  §  25.43  to  read  as  follows: 


§  25.43    Who  may  terminate  or  revoke  a 
permit  and  why? 

The  refuge  manager  may  terminate  or 
revoke  a  permit  at  any  time  for 
noncompliance  with  the  terms  of  the 
permit  or  of  the  regidations  in  this 
subchapter  C:  for  nonuse;  for  violation 
of  any  law;  regulation,  of  order 
applicable  to  the  refuge;  or  to  protect 
public  health  or  safety  or  the  resources 
of  a  national  wildlife  refuge. 

f  ART  32— [AMENDED] 

4.  The  authority  citation  for  pdrt  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k. 
*64,  668dd-668ee,  and  7151. 


5.  In  §  32.2  by  revising  the  section 
heading  and  paragraph  (f)  and  adding 
paragraph  (1)  to  read  as  follows: 

f  32.2    What  are  ttie  requirements  for 
hunting  on  areas  of  the  National  Wildlife 
Refuge  System? 

*        *        *        * 

(f)  Each  person  must  comply  with  the 
provisions  of  any  refuge-specific 
regulations  governing  hunting  on  the 
wildlife  refuge  area.  Regulations,  special 
conditions,  and  maps  of  the  hunting 
areas  for  a  particular  wildlife  refuge  are 
available  at  that  area's  headquarters.  In 
addition,  refuge-specific  hunting 
regxUations  for  migratory  game  bird, 
upland  game,  and  big  game  hunting 
appear  in  §§  32.20  through  32.72. 
***** 

(1)  The  refuge-specific  regulations 
(§  32.20  through  §  32.72)  include  the 
items  discussed  in  §  32.3(b).  Refuge 
permits  and  brochures  should  also 
include  those  items  and  any  special 
conditions  allowed  by  paragraph  (f)  of 
this  section.  If  practicable,  we  will 
:  nclude  in  the  refuge-specific 


regulations  a  description  of  the 
designated  areas  where  we  allow 
hunting  and/or  fishing. 

6.  In  §  32.3  by  revising  the  section 
heading  and  paragraph  (e)  to  read  as 
follows: 

§  32.3    What  are  the  procedures  for 
publication  of  refuge-specific  hunting 
regulations? 

***** 

(e)  We  initially  publish  refuge-specific 
hunting  regulations  in  the  daily  issue  of 
the  Federal  Register,  and  subsequently 
they  appear  in  §§  32.20  through  32.72, 
except  that  the  refuge  manager  may 
adopt  and  issue  relevant  refuge-specific 
season  dates  and  times  after  the  State 
establishes  its  hunting  seasons  by 
publication  through  one  or  more  of  the 
methods  identified  in  §§  25.31  of  this 
subchapter  C. 
***** 

7.  In  §  32.5  by  revising  the  section 
heading  and  paragraph  (e)  to  read  as 
follows: 

§  32.5    What  are  the  general  provisions 
regarding  fishing  on  wildlife  refuges? 

***** 

(e)  Each  person  shall  comply  with  the 
provisions  of  any  refuge-specific 
regulation  governing  fishing  on  the 
wildlife  refuge  area.  Regulations  for  a 
particular  wildlife  refuge  are  available  at 
its  headquarters  office.  In  addition, 
refuge-specific  fishing  regulations 
appear  in  §§  32.20  throu^  32.72. 

8.  In  §  32.6  by  revising  the  section 
heading  and  paragraph  (e)  to  read  as 
follows: 

§  32.6    What  are  the  procedures  for 
publication  of  refuge-specific  fishing 
regulations? 

***** 

(e)  We  initially  publish  refuge-specific 
fishing  regulations  in  the  daily  issue  of 
the  Federal  Register,  and  subsequently 
they  appear  in  §§  32.20  through  32.72. 
***** 

9.  In  §  32.7  "What  refuge  units  are 
open  to  himting  and/or  fishing?"  by: 

a.  Revising  the  introductory  text  as  set 
forth  below; 

b.  Alphabetically  adding  Bayou  Teche 
National  Wildlife  Refuge  and  Cat  Island 
National  Wildlife  Refuge  in  the  State  of 
Louisiana; 

c.  Alphabetically  adding  Lost  Trail 
National  Wildlife  Refuge  in  tl\e  State  of 
Montana; 

d.  Alphabetically  adding  Occoquan 
Bay  National  Wildlife  Refuge, 
Rappahaxmock  River  Valley  National 
Wildlife  Refuge,  and  Wallops  Island 
National  Wildlife  Refuge  in  the  State  of 
Virginia;  and 


e.  Alphabetically  adding  Whittlesey 
Creek  National  Wildlife  Refuge  in  the 
State  of  Wisconsin. 

§  32.7    What  refuge  units  are  open  to 
hunting  and/or  fishing? 

Refuge  units  open  to  hunting  and/ or 
fishing  in  accordance  with  the 
provisions  of  subpart  A  of  this  part  and 
§§  32.20-32.72,  inclusive,  are  as 
follows: 
***** 

10.  In  §  32.22  Arizona  by  revising 
paragraph  B.  of  Buenos  Aires  National 
Wildlife  Refuge  to  read  as  follows: 

§32^    Arizona. 


Buenos  Aires  National  Wildlife  Refuge 

*         *         *         *         *  , 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  cottontail  rabbit,  coyote,  and 
skunks  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  refuge  permits  for  hunting  of  coyotes 
and  skunks. 
***** 

11.  In  §  32.24  California  by: 

a.  Revising  paragraph  A. 2.  of  Merced 
National  Wildlife  Refuge; 

b.  Revising  paragraph  A. 2.  of  Modoc 
National  Wildlife  Refuge; 

c.  Revising  paragraph  A.  of  Salinas 
River  National  Wildlife  Refuge; 

d.  Adding  paragraph  A.  11.  of  San  Luis 
National  Wildlife  Refuge;  and 

e.  Revising  paragraphs  A.  and  B.  of 
San  Pablo  Bay  National  Wildlife  Refuge 
to  read  as  follows: 

§32.24    California. 

***** 

Merced  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

***** 

2.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  per  day  while 
in  the  field. 


Modoc  National  Wiidlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *   *  • 

***** 

2.  After  the  first  weekend  of  the  open 
season,  we  allow  hunting  only  on 
Wednesdays.  Saturdays,  and  Sundays. 
Hunters  must  check  in  and  out  of  the  refuge 
by  using  self-service  permits. 
*         *         *         *         *    . 

Salinas  River  National  Wiidlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots,  and 
moorhens  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  per  day  while 
in  the  field. 

2.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  We  do  not  allow  bicycles  and  other 
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conveyances.  Mobility-impaired  hunters 
should  consuh  with  the  refuge  manager  for 
allowed  conveyances. 

3.  You  must  keep  firearms  unloaded  until 
you  are  within  the  designated  hunt  area. 


San  Luis  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *   *   * 
***** 

11.  We  do  not  allow  vehicle  trailers  oiFany 
type  or  size  to  be  in  the  refuge  hunt  areas  at 
any  time  or  to  be  left  unattended  at  any 
locations  on  the  refuge. 

***** 

San  Pablo  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  and  coots  on 
designated  areas  of  the  refuge  and  subject  to 
the  following  conditions: 

1.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  while  in  the 
Held. 

2.  Access  is  by  boat  only. 

3.  You  must  remove  all  portable  blinds, 
decoys,  and  personal  equipment  following 
each  day's  hunt. 

4.  We  allow  floating  blinds  on  the  refuge, 
and  they  are  available  to  any  hunter  on  a 
first-come,  first-served  basis.  Floating  blinds 
require  refuge  manager  approval  or  are 
subject  to  removal.  Floating  blinds  may  be 
left  overnight,  but  hunters  must  remove  them 
from  the  refuge  at  the  end  of  the  waterfowl 
season. 

5.  We  prohibit  digging  into  levees  or 
slough  channels. 

6.  We  allow  only  dogs  engaged  in  hunting 
activities  on  the  refuge  during  waterfowl 
season.  We  allow  no  other  domesticated 
animals  or  pets. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant  on  designated  areas  of 
the  refuge  in  accordance  with  State 
regulation  and  subject  to  the  following 
conditions: 

1.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  while  in  the 
field. 

2.  You  may  access  the  Tolay  Creek  Unit  by 
foot  and  bicycle  only. 

3.  We  allow  only  dogs  engaged  in  hunting 
activities  on  the  refuge  during  pheasant 
season.  We  allow  no  other  domesticated 
animals  or  pets. 
***** 

12.  In  §32.28  Florida  by: 

a.  Revising  paragraphs  A.,  B.,  and  C. 
of  Lower  Suwannee  National  Wildlife 
Refuge; 

b.  Revising  paragraph  A. 3.  and  adding 
paragraph  D.9.  of  Merritt  Island 
National  Wildlife  Refuge; 

c.  Revising  paragraphs  A.,  B.,  and  C, 
and  adding  paragraph  D.ll.  of  St.  Marks 
National  Wildlife  Refuge;  and 

d.  Revising  paragraph  C.  of  St. 
Vincent  National  Wildlife  Refuge  to 
read  as  follows: 

§32.28    Florida. 


Lower  Suwannee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  a  refuge  permit. 

2.  Parents  or  adult  guardians  over  the  age 
of  21  are  responsible  for  supervising  hunters 
under  the  age  of  16  and  must  remain  within 
sight  and  normal  voice  contact  of  the  juvenile 
hunter.  Parents  or  adult  guardians  are 
responsible  for  ensuring  that  hunters  under 
the  age  of  16  do  not  engage  in  conduct  that 
would  constitute  a  violation  of  the  refuge 
regulations. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  require  a  refuge  permit. 

2.  Parents  or  adult  guardians  over  the  age 
of  21  are  responsible  for  supervising  hunters 
under  the  age  of  16  and  must  remain  within 
sight  and  normal  voice  contact  of  the  juvenile 
hunter.  Parents  or  adult  guardians  are 
responsible  for  ensuring  that  hunters  under 
the  age  of  16  do  not  engage  in  conduct  that 
would  constitute  a  violation  of  the  refuge 
regulations. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
big  game  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  a  refuge  permit. 

2.  Peu'ents  or  adult  guardians  over  the  age 
of  21  are  responsible  for  supervising  hunters 
under  the  age  of  16  and  must  remain  within 
sight  and  normal  voice  contact  of  the  juvenile 
hunter.  Parents  or  adult  guardians  are 
responsible  for  ensuring  that  hunters  under 
the  age  of  16  do  not  engage  in  conduct  that 
would  constitute  a  violation  of  the  refuge 
regulations. 


Merritt  Island  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 


*   *   * 


3.  You  may  hunt  only  in  four  designated 
areas  of  the  refuge  subject  to  delineation  in 
the  refuge  hunting  map  and  brochure, 
including  the  open  waters  of  Mosquito 
Lagoon,  Indian  River,  and  designated 
impoundments  outside  the  NASA  security 
area.  We  do  not  allow  hunting  in  the  Banana 
River.  You  may  not  hunt  in  or  enter  any 
portion  of  the  refuge  south  of  Haulover  Canal 
and  east  of  the  western  boundary  when  the 
Kennedy  Space  Center  activates  its  outer 
security  perimeter. 
***** 

D.  Sport  Fishing.  *   *   * 
***** 

9.  You  may  riot  fish  in  or  enter  any  portion 
of  the  refuge  south  of  Haulover  Canal  and 
east  of  the  western  boundary  when  the 
Kennedy  Space  Center  activates  its  outer 
security  perimeter. 


St.  Marks  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks  and  coots  in 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  refuge 
permits. 


B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  and  raccoon  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  refuge 
permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer,  turkey,  and  feral  hog  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  refuge 
permits. 

D.  Sport  Fishing.  *  *   * 
***** 

11.  While  on  the  refuge,  anglers  must  keep 
all  harvested  fish  in  whole  condition. 

St.  Vincent  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer,  sambar  deer,  and  feral  hog 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require  refuge 
permits. 
***** 

13.  In  §  32.29  Georgia  by  revising 
paragraph  B.  of  Okefenokee  National 
Wildlife  Refuge  to  read  as  follows: 

§32.29    Georgia. 

***** 

Okefenokee  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  rabbit,  squirrel,  bobwhite  quail, 
and  turkey  in  the  Cowhouse  Unit  of  the 
refuge.  The  season  will  be  consistent  with  the 
adjacent  Dixon  Memorial  Wildlife 
Management  Area  and  subject  to  the 
following  conditions: 

1 .  We  require  sign  in/sign  out. 

2.  We  allow  no  vehicles  on  the  refuge 
portion  of  Cowhouse  Island. 

3.  We  allow  no  dogs  except  for  pointing 
dogs  during  quail  hunts. 
***** 

14.  In  §  32.32  Illinois  by  revising 
paragraph  A. 2.  and  C.3.  of  Crab  Orchard 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.32    Illinois. 

***** 

Crab  Orchard  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '   *   * 

*  *  *  *  * 

2.  We  only  allow  the  use  of  portable  or 
temporary  blinds.  Blinds  must  be  a  minimum 
of  200  yards  (180  m)  apart.  You  must  remove 
portable  or  temporary  blinds,  any  material 
brought  onto  the  refuge  for  blind 
construction,  boats,  decoys,  and  all  other 
personal  property  from  the  refuge  at  the  end 
of  each  day's  hunt. 

*  *         *         *         * 

C.  Big  Game  Hunting.  *  *  * 

***** 

3.  We  prohibit  deer  hunting  with  a  firearm 
in  the  controlled  goose  hunting  areas  or  on 
all  refuge  lands  north  of  Illinois  State  Route 
13.  We  allow  deer  hunting  in  the  controlled 
goose  hunting  areas  and  on  all  refuge  lands 
north  of  Illinois  State  Route  13  only  with 
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archery  equipment  and  in  accordance  with 
State  regulations. 


15.  In  §  32.35  Kansas  by: 

a.  Revising  paragraphs  A.,  B.,  and  C. 
of  Flint  Hills  National  Wildlife  Refuge; 
and 

b.  Revising  paragraph  A.  of  Marais  des 
Cygnes  National  Wildlife  Refuge  to  read 
as  follows: 


§32.35    Kansas. 

***** 

Flint  Hills  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
mourning  doves,  rails  (Virginia  and  sora 
only),  and  common  snipe  on  designated  areas 
of  the  refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
condition:  You  may  use  only  approved 
nontoxic  shot. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant,  quail,  prairie  chicken, 
rabbit,  squirrel,  and  crow  on  designated  areas 
of  the  refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
conditions: 

1.  We  prohibit  centerfire  rifles  and  pistols. 

2.  You  may  use  only  approved  nontoxic 
shot  for  all  shotgun  hunting. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
turkey  and  deer  on  designated  areas  of  the 
refuge  in  accordance  with  State  regulations 
and  subject  "to  the  following  conditions: 

1.  We  allow  only  shotguns,  muzzleloading 
firearms,  or  bow  and  arrow. 

2.  You  may  use  only  approved  nontoxic 
shol  for  turkey  hunting. 


Marais  des  Cygnes  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks,  geese,  rails  (sora), 
coots,  common  snipe^  and  woodcock  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  subject  to  the 
following  conditions: 

1.  We  restrict  motor  vehicles,  including  all- 
terrain  vehicles  (ATVs),  to  public  roads  and 
parking  lots. 

2.  We  restrict  outboard  motor  use  to  the 
westernmost  5.5-mile  (8.8  km)  section  of  the 
Marais  des  Cygnes  River.  You  may  use 
nonmotorized  boats  and  electric  trolling 
motors  on  all  open  portions  of  the  refuge, 
including  the  eastern  4-mile  (6.4  km)  section 
of  the  Marais  des  Cygnes  River.  Property 
boundciries  are  at  the  center  of  the  River. 
Where  sections  of  the  River  border  private 
property,  only  the  half  of  the  River  adjacent 
to  public  property  is  open  to  public  use. 

3.  You  must  remove  decoys  each  day. 

4.  We  prohibit  discharge  of  firearms  within 
150  yards  (135  m)  of  any  residence  or  other 
occupied  building. 

*         *         *         * 

16.  In  §  32.37  Louisiana  by: 

a.  Revising  paragraph  B.  of  Bayou 
Cocodrie  National  Wildlife  Refuge; 

b.  Adding  Bayou  Teche  National 
fVildlife  Refuge; 


c.  Revising  paragraphs  A,,  B,,  and  C. 
of  Black  Bayou  Lake  National  Wildlife 
Refuge; 

d.  Adding  Cat  Island  National 
Wildlife  Refuge:  and 

e.  Revising  Catahoula  National 
Wildlife  Refuge  to  read  as  follows: 

§32.37    Louisiana. 


Bayou  Cocodrie  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow  the 
hunting  of  rabbit,  squirrel,  raccoon,  beaver, 
feral  hog,  and  coyote  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
We  require  a  refuge  permit. 


Bayou  Teche  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  in 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  the  use  of  either  refuge- 
issued  Self-clearing  daily  permits  or  Lottery 
permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
brochure. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  raccoon,  and 
opossum  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  refuge-issued  Self-clearing 
daily  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
brochure. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  feral  hog  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  We  require  the  use  of  either  refuge- 
issued  Self-clearing  daily  permits  or  Lottery 
permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
brochure. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Any  person  entering, 
using,  or  occupying  the  refuge  for  fishing 
must  abide  by  all  terms  and  conditions  in  the 
refuge  brochure. 


Black  Bayou  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  in 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
hunting  brochure. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  raccoon,  opossum,  squirrel,  rabbit, 
quail,  woodcock,  coyote,  and  beaver  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 


1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
hunting  brochure. 

C.  Big  Game  Hunting.  We  allow  archery 
hunting  of  white-tailed  deer  on  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
hunting  brochure. 


Cat  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  GameBirds.  We 
allow  hunting  of  ducks,  geese,  coots, 
woodcock,  and  common  snipe  on  designated 
areas  of  the  refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
condition:  We  require  refuge  permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  raccoon,  beaver, 
nutria,  and  coyote  on  designated  areas  of  the 
refuge  in  accordance  with  State  regulations 
and  subject  to  the  following  condition:  We 
require  refuge  permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer,  turkey,  and  feral  hog  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  subject  to  the 
following  condition:  We  require  refuge 
permits. 

D.  Sport  Fishing.  We  allow  fishing  and 
crayfishing  on  designated  areas  of  the  refuge 
in  accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

1.  We  require  refuge  permits. 

2.  The  ends  of  Irotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

Catahoula  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  refuge 
permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  raccoon,  squirrel,  rabbit,  and  feral 
hog  on  designated  areas  of  the  refuge  subject 
to  the  following  condition:  We  require  refuge 
permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  feral  hog  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  We  require  refuge  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  fishing  from  1  hour  before 
sunrise  until  V2-hour  after  sunset. 

2.  We  allow  boat  launching  on  all  refuge 
waters  as  designated  in  the  refuge  brochure. 
We  allow  only  nonmotorized  boats  or  boats 
with  motors  of  10  horsepower  or  less,  except 
on  Bushley  Creek.  Big  Bushley  Creek,  and 
Little  Bushley  Creek  where  there  is  no 
horsepower  restriction. 

3.  Cowpen  Bayou,  the  Highway  28  borrow 
pits,  and  Bushley  Bayou  Unit  are  open  to 
fishing  all  year. 

4.  All  other  refuge  waters  on  the 
Headquarters  Unit,  including  Duck  Lake, 
Muddy  Bayou,  Willow  Lake,  ditches,  all 
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outlet  waters,  and  all  flooded  woo'dlands  are 
open  to  Ashing  and  boating  from  March  1 
through  October  31. 

5.  On  the  Headquarters  Unit  we  allow  only 
pole  and  line  or  rod  and  reel  fishing.  We 
prohibit  snagging. 

6.  On  the  Bushley  Bayou  Unit  we  allow 
fishing  and  crayfishing  subject  to  the 
following  conditions: 

i.  Anglers  must  reset  trotlines  when 
receding  water  levels  expose  them,  and 
trotlines  must  consist  of  a  length  of  cotton 
line  that  extends  from  the  points  of 
attachment  into  the  water. 

ii.  Anglers  must  attend  yo-yos  during 
daylight  hours  only. 

iii.  We  allow  recreational  gear  (slat  traps, 
wire  nets,  hoop  nets)  only  by  refuge  permit 
and  only  in  Bushley  Creek,  Big  Bushley 
Creek,  and  Little  Bushley  Creek. 

iv.  We  prohibit  commercial  fishing  and 
crayfishing. 


17.  In  §  32.38  Maine  by  revising 
paragraphs  C.  and  D.  of  Moosehom 
National  Wildlife  Refuge  to  read  as 
follows: 

132.38    Maine. 

***** 

Moosehom  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1.  During  firearms  big  game  season  hunters 
must  wear  in  a  conspicuous  manner  on  head, 
chest,  and  back  a  minimum  of  400  square 
inches  (2,600  cm^)  solid-colored  hunter 
orange  clothing  or  material. 

2.  Hunters  harvesting  a  deer  on  the  refuge 
must  notify  the  refuge  office  within  24  hours 
and  present  the  field-dressed  deer  for 
inspection  by  refuge  personnel. 

3.  Hunters  who  wish  to  use  portable  tree 
stands  or  blinds  must  register  at  the  refuge 
office  prior  to  placement  of  the  stand  or 
blind. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  nonmotorized  boats  only  on 
Bearce  and  Conic  Lakes. 

2.  We  allow  fishing  during  daylight  hours 
only. 


18.  In  §  32.41  Michigan  by  revising 
paragraphs  C.  and  D.  of  Seney  National 
Wildlife  Refuge  to  read  as  follows: 

132.41    Michigan. 


Seney  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  and  bear  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  We 
do  not  allow  the  use  of  dogs  while  bear  or 
deer  hunting. 


D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  do  not  allow  the  use  of  fishing 
weights  or  lures  containing  lead. 

2.  We  allow  ice  fishing  from  January  1 
through  the  end  of  February  during  daylight 
hours  only. 

3.  We  do  not  allow  ice  shanties,  houses,  or 
shelters  on  F  Pool. 

4.  When  ice  fishing,  we  do  not  allow 
snowmobiles  or  all-terrain  vehicles. 

5.  We  allow  fishing  from  May  15  through 
September  30  during  daylight  hours  only. 

6.  We  allow  summer  fishing  on  the 
Creighton  Driggs  and  Manistique  Rivers. 

7.  We  allow  only  bank  fishing  in  refuge 
pools. 

8.  We  limit  access  to  Driggs  and  Creighton 
Rivers  to  canoes  without  motors  and  to  foot 
trafiic  along  these  watercourses. 


19.  In  §  32.42  Minnesota  by: 

a.  Revising  the  introductory  text  of 
paragraph  A.  of  Litchfield  Wetland 
Management  District; 

b.  Revising  paragraph  D.  of  Rydell 
National  Wildlife  Refuge;  and 

c.  Adding  paragraph  B.4.  of  Tamarac 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.42    Minnesota. 


Litchfield  Wetland  Nfanagement  District 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds 
throughout  the  district  except  you  may  not 
hunt  on  the  Phare  Lake  Waterfowl 
Production  Area  in  Renville  County.  All 
hunting  is  subject  to  the  following 
conditions: 


Rydell  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  We  only  allow  fishing 
from  the  fishing  pier  on  Tamarac  Lake 
beginning  May  1  through  July  15  during 
refuge  open  hours. 


Tamarac  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  •  •  * 

***** 

4.  We  require  hunters  to  wear  at  least  one 
article  of  blaze  orange  clothing  visible  above 
the  waist. 


20.  In  §  32.45  Montana  by: 

a.  Revising  paragraphs  A.,  C,  and  D. 
of  Lee  MetcaJf  National  Wildlife  Refuge; 
and 

b.  Adding  Lost  Trail  National  Wildlife 
Refuge  to  read  as  follows: 

§32.45    Montana. 


Lee  Metcalf  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks,  geese,  and  coots  from 
established  blinds  in  designated  areas  of  the 
refuge  in  accordance  with  Stale  regulations 
and  subject  to  the  following  conditions 
(consult  refuge  manager  prior  to  hunting  to 
learn  of  changes  or  updates): 

1.  Hunting  Access:  We  number  blinds  and 
assign  them  to  a  specific  access  point 
designated  in  the  refuge  hunting  leaflet. 
Hunters  must  park  at  the  appropriate  access 
point  and  numbered  parking  space  and  walk 
to  a  blind  along  mowed  trails  designated  on 
the  hunting  leaflet.  We  open  access  points  to 
hunters  who  intend  to  immediately  hunt  on 
the  refuge.  We  prohibit  wildlife  observation, 
scouting,  and  loitering  at  access  points  and 
parking  areas. 

2.  Hunting  Hours:  We  open  the  hunting 
area,  defined  by  the  refuge  boundary  fence, 

2  hours  before  and  require  departure  2  hours 
after  the  waterfowl  hunting  hours,  as  defined 
by  Montana  Department  of  Fish,  Wildlife  and 
Parks. 

3.  Registration:  Each  hunter  must  record 
his  or  her  name  and  Conservation  License 
Number  at  the  appropriate  register  before 
hunting,  must  set  the  appropriate  blind 
selector  before  and  after  hunting,  and  must 
record  hunting  data  at  the  appropriate 
register  before  departing  the  hunting  area. 

4.  Blind  selection  is  on  a  first-come,  first- 
served  basis  with  the  exception  of  the 
opening  weekend  of  waterfowl  season.  We 
will  distribute  blind  permits  for  the  opening 
weekend  by  a  public  drawing.  We  will 
announce  the  drawing  time  and  place  in 
local  newspapers. 

5.  Hunters  with  a  documented  mobility 
disability  may  reserve  an  accessible  blind  in 
advance  by  contacting  a  refuge  officer. 

6.  No  more  than  four  hunters  may  use  a 
single  blind  at  one  time. 

7.  You  may  not  possess  more  than  20 
approved  nontoxic  shotshells  per  day. 

8.  You  must  conduct  all  hunting  from 
within  10  feet  (3  m]  of  a  blind. 

9.  All  hunters  must  have  a  visible  means 
of  retrieving  waterfowl  such  as  a  float  tube, 
chest-high  waders,  or  a  dog  capable  of 
retrieving. 

10.  Hunters  must  deploy  a  minimum  of  six 
decoys  per  blind  in  order  to  hunt  frtim  blinds 
7,  8,  9, 10, 11,  and  14. 

11.  We  prohibit  attempting  to  "reserve"  a 
blind  for  use  later  in  the  day  by  depositing 
a  vehicle  or  other  equipment  on  the  refuge. 
A  hunter  must  be  physically  present  in  the 
hunting  area  in  order  to  use  a  blind. 

12.  We  prohibit  falconry  hunting. 

13.  We  prohibit  blocking  access  to  refuge 
gates. 

14.  We  prohibit  boats,  fishing  gear,  fires, 
alcoholic  beverages,  and  littering.  Litter 
includes  food  products,  animal  parts,  and 
spent  shells. 
***** 

C.  Big  Game  Hunting.  We  allow  archery 
hunting  of  white-tailed  deer  on  designated 
areas  of  the  refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
conditions  (consult  refuge  manager  prior  to 
hunting  to  learn  of  changes  or  updates): 

1.  Hunting  Access:  Hunters  must  enter  and 
exit  through  designated  archery  hunting 
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access  points.  Access  points  are  open  to 
hunters  intending  to  immediately  hunt  on 
the  refuge.  We  prohibit  wildlife  observation, 
scouting,  and  loitering  at  access  points  and 
parking  areas. 

2.  Hunting  Hours:  We  open  the  hunting 
area,  defined  by  the  refuge  boundary  fence, 

2  hours  before  and  require  departure  2  hours 
after  the  big  game  hunting  hours  as  defined 
bv  Montana  Department  of  Fish,  Wildlife  and 
Parks. 

3.  Registration:  Each  hunter  must  record 
his  or  her  name  and  Conservation  License 
Number  at  the  appropriate  register  before 
hunting  and  must  record  hunting  data  at  the 
appropriate  register  before  departing  the 
hunting  area. 

4.  Tree  Stands  and  Blinds:  We  allow  only 

f)ortable  tree  stands  and  blinds.  We  prohibit 
eaving  tree  stands  or  ground  blinds  on  the 
refuge  overnight.  We  prohibit  the  use  of 
screw-in  tree  steps  or  climbing  spikes.  We 
prohibit  the  use  of  nails,  wire,  screws,  or 
bolts  to  attach  a  stand  to  a  tree,  or  hunting 
from  a  tree  into  which  a  hunter  has  driven 
a  metal  object  for  support. 

5.  We  prohibit  pre-season  entry  or 
scouting. 

6.  Hunters  may  not  enter  or  retrieve  deer 
from  closed  areas  of  the  refuge  without  the 
consent  of  a  refuge  officer. 

7.  We  prohibit  boats,  fishing  gear,  fires, 
firearms,  alcoholic  beverages,  and  littering. 

8.  Hunters  with  a  documented  mobility 
disability  may  access  designated  locations  in 
the  hunting  area  to  hunt  from  ground  blinds. 
To  access  these  areas,  hunters  must  contact 
the  refuge  manager  in  advance  to  obtain  a 
special  use  permit. 

•  D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  in  effect  on  the 
Bitterroot  River  from  Tucker  Crossing  to 
Florence  Bridge  subject  to  specific 
tegulations  detailed  in  refuge  publications, 
signs,  and  brochures. 

Lost  Trail  National  Wildlife  Rehige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved! 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  turkey  and  mountain  grouse  in 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  subject  to  the 
following  conditions: 

1.  We  do  not  allow  hunting  in  areas  around 
the  refuge  headquarters,  maintenance 
buildings,  and  quarters  posted  as  "Closed  to 
Hunting." 

2.  We  prohibit  guiding  and  outfitting. 

3.  We  allow  use  of  riding  or  pack  stock  on 
access  routes  designated  through  the  refuge 
to  access  off-refuge  lands  as  designated  in  the 
public  use  leaflet. 

4.  You  may  not  use  dogs  for  hunting  of  any 
species. 

5.  You  may  possess  only  approved 
.  nontoxic  shot  while  on  the  refuge. 

6.  We  prohibit  overnight  camping. 

7.  We  prohibit  retrieval  of  game  through 
areas  closed  to  bunting  without  prior  consent 
by  the  refuge  manager. 

8.  We  allow  only  portable  or  temporary 
blinds  and  tree  stands. 

9.  We  allow  parking  in  designated  areas 
only. 


C.  Big  Game  Hunting.  We  allow  hunting  of 
elk,  white-tailed  deer,  and  mule  deer  within 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  subject  to  the 
following  conditions: 

1.  We  do  not  allow  hunting  in  areas  around 
the  refuge  headquarters,  maintenance 
buildings,  and  quarters  posted  as  "Closed  to 
Hunting." 

2.  We  prohibit  guiding  and  outfitting. 

3.  We  allow  use  of  riding  or  pack  stock  on 
access  routes  designated  through  the  refuge 
to  access  off-reftige  lands  as  designated  in  the 
public  use  leaflet. 

4".  You  may  not  use  dogs  for  hunting  of  any 
species. 

5.  You  may  possess  only  approved 
nontoxic  shot  while  on  the  refuge. 

6.  We  prohibit  overnight  camping. 

7.  We  prohibit  open  fires. 

8.  We  prohibit  retrieval  of  game  through 
areas  closed  to  hunting  without  prior  consent 
by  the  refuge  manager. 

9.  We  allow  only  portable  or  temporary 
blinds  and  tree  stands. 

10.  We  allow  parking  in  designated  areas 
only. 

11.  The  first  week  of  the  archery  and  the 
first  week  of  general  elk  and  deer  hunting 
season  are  open  to  youth-only  (ages  12  and 
13  only)  hunting. 

D.  Sport  Fishing.  (Reserved) 
***** 

21.  In  §32.47  Nevada  by: 

a.  Revising  the  introductory  text  of 
paragraph  A.,  removing  paragraph  A.2., 
and  redesignating  paragraph  A. 3.  as 
paragraph  A.  2,  and  revising  paragraphs 
D.2..  D.3.,  D.4.,  D.5.,  D.6.,  and  D.7.  of 
Ruby  Lake  National  Wildlife  Refuge; 
and 

b.  Revising  Stillwater  National 
Wildlife  Rehige  to  read  as  follows: 

§32.47    Nevada. 

***** 

Ruby  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  dark  geese,  ducks,  coots, 
moorhens,  and  common  snipe  on  designated 
areas  of  the  refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
conditions: 
***** 

D.  Sport  Fishing.  *  *  * 

***** 

2.  We  allow  fishing  by  wading  and  from 
personal  flotation  devices  (float  tubes)  and 
bank  fishing  in  designated  areas. 

3.  You  may  use  only  artificial  lures  in  the 
Collection  Ditch  and  adjoining  spring  ponds. 

4.  We  do  not  allow  boats  on  refuge  waters 
from  January  1  through  June  14. 

5.  During  the  boating  season,  we  allow 
boats  only  on  the  South  Marsh.  Beginning 
June  15  through  July  31,  we  allow  only 
motorless  boats  or  boats  with  battery- 
powered  electric  motors.  Anglers  must 
remove  all  gasoline-powered  motors. 
Beginning  Augu.st  1  through  December  31, 
we  allow  only  motorless  boats  and  boats 
propelled  with  motors  with  a  total  of  10 
horsepower  or  less. 


6.  We  allow  launching  of  boats  only  from 
designated  landings. 

7.  We  prohibit  the  possession  of  live  or 
dead  bait  fish,  any  amphibians  (including 
frogs),  and  crayfish  on  the  refuge. 


Stillwater  National  Wildlife  Reiiige 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  subject  to  the 
following  conditions: 

1.  We  close  the  following  areas  to  all 
hunting:  The  area  south  of  Division  Road, 
south  of  Stillwater  Farms,  and  east  of  West 
County  Road;  and  other  areas  as  posted. 

2.  You  may  possess  only  approved 
nontoxic  shotshells  while  in  the  field. 

3.  On  refuge  units  open  to  boating,  we 
allow  boating  during  the  waterfowl  hunting 
season  only,  except  for  Swan  Check  Lake  that 
is  open  to  nonmotorized  boating  all  year. 

4.  We  do  not  allow  boats  on  Swan  Lake, 
the  northeast  portion  of  North  Nutgrass  Lake, 
and  the  north  portion  of  Pintail  Bay.  We 
allow  use  of  nonmotorized  carts,  sleds, 
floating  blinds,  and  other  floating  devices  on 
these  units  only  for  transporting  hunting 
equipment  and  concealing  hunters  but  not 
for  transporting  hunters. 

5.  We  allow  motorized  boats  (except  air- 
thrust  boats)  only  on  Lead  Lake,  Tule  Lake, 
Goose  Lake.  South  Nutgrass  Lake,  and  the 
portions  of  North  Nutgrass  Lake  and  Pintail 
Bay  open  to  boats. 

6.  We  allow  air-thrust  boats  only  on  Goose 
Lake.  South  Nutgrass  Lake,  and  the  portions 
of  North  Nutgrass  Lake  and  Pintail  Bay  open 
to  boats. 

7.  Air-thrust  boat  owners  must  obtain  a 
Special  Use  Permit  from  the  refuge  manager 
prior  to  operating  or  allowing  others  to 
operate  their  air-thrust  boat  on  the  refuge. 

8.  We  allow  nonmotorized  boats  on  all 
refuge  units  open  to  boating. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  authorized  upland  game  species 
on  designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and  subject 
to  the  following  conditions: 

1.  We  close  the  following  areas  to  all 
hunting:  the  area  south  of  Division  Road, 
south  of  Stillwater  Farms,  and  east  of  West 
County  Road;  and  other  areas  as  posted. 

2.  You  may  possess  only  approved 
nontoxic  shotshells  while  on  the  refuge. 

3.  We  allow  shotgun  hunting  only. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
mule  deer  on  designated  areas  of  the  refuge 
in  accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

1.  We  close  the  following  areas  to  all 
hunting:  the  area  south  of  Division  Road, 
south  of  Stillwater  Farms,  and  east  of  West 
County  Road:  and  other  areas  as  posted. 

2.  We  allow  shotgun,  muzzleloader.  and 
archer,'  hunting  only. 

D.  Sport  Fishing.  [Reserved] 

22.  In  §  32.50  New  Mexico  by: 

a.  Revising  paragraph  C.  of  Bitter  Lake 
National  Wildlife  Refuge;  and 

b.  Revising  paragraphs  A.  and  C.  of 
Bosque  del  Apache  National  WildHfe 
Refuge  to  read  as  follows: 
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132.50    N«w  Mexico. 

•  *         *         *         * 

Bitter  Lake  National  Wildlife  Refuge 

*  •         •         •         • 

C.  Big  Game  Hunting.  We  allow  hunting  of 
mule  deer,  white-tailed  deer,  and  fisral  hog  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  allow  hunting 
during  seasons,  dates,  times,  and  areas  as 
posted  by  signs  and/or  indicated  on  refuge 
leaflets,  special  regulations,  and  maps 
available  at  the  rehige  office. 


Bosque  del  Apache  National  Wildlife  Refuge 

A.  Hunting  ofMigmtory  Game  Birds.  We 
allow  hunting  of  mourning  and  white-winged 
doves  and  snow  geese  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  You  may  hunt  snow  geese  on  Monday, 
Wednesday,  and  Friday  during  the  second 
full  week  of  January. 

2.  We  require  a  refuge  permit  and  payment 
of  a  fee  to  hunt  snow  geese. 

3.  You  may  possess  only  nontoxic  shot 
while  in  the  Held. 

4.  We  allow  use  of  hunting  dogs  for  bird 
retrieval. 

5.  We  do  not  allow  hunters  and  dogs  to 
retrieve  dead  or  wounded  birds  in  closed 
areas. 

6.  Each  hunter  must  successfully  complete 
a  New  Mexico  crane  and  snow  goose  hunter 
identification  training  course  for  hunting  on 
State  and  Federal  refuges  in  the  Middle  Rio 
Grande  Valley. 

7.  Snow  goose  hunters  must  report  to  the 
refuge  headquarters  by  4:45  a.m.  each  hunt 
day.  Shooting  time  will  be  6:45  a.m.  to  10:00 
a.m.  local  time. 
***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
mule  deer  and  oryx  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Refer  to  the  refuge  map  for  designated 
areas. 

2.  Hunts  are  subject  to  State  regulations 
and  seasons. 

3.  Oryx  hunters  should  contact  the  refuge 
manager  for  special  hunt  dates. 

*         *         *         •         * 

23.  In  §  32.52  North  Carolina  by: 

a.  Revising  Alligator  River  National 
Wildlife  Refuge; 

b.  Revising  paragraph  D.  of  Pea  Island 
National  Wildlife  Refuge;  and 

c.  Adding  paragraph  A.5.  and  revising 
paragraphs  B.3.  and  C.3.  of  Pocosin 
Lakes  National  Wildlife  Refuge  to  read 
as  follows: 

§32.52    North  Carolina. 


Alligator  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  swans,  geese,  ducks,  coots, 
common  snipe,  mourning  doves,  and 
woodcock  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions; 


1.  We  require  possession  of  a  refuge 
permit. 

2.  You  may  possess  only  approved 
nontoxic  shot  in  the  field. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  quail,  raccoon, 
and  opossum  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  We  require  possession  of  a  refuge 
permit. 

2.  You  may  possess  only  approved 
nontoxic  shot  while  on  the  refuge  when 
hunting  with  a  shotgun,  except  you  may 
possess  slugs  and  buckshot  containing  lead 
to  hunt  deer. 

3.  We  require  possession  of  a  refuge 
Special  Use  Permit  to  hunt  raccoon  and 
opossum  at  night. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  We 
require  possession  of  a  refuge  hunting 
permit. 

D.  Sport  Fishing.  We  allow  fishing  and 
frogging  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  You  may  fish  year-round  from  only  V2 
hour  before  sunrise  to  V2  hour  after  sunset. 
We  require  possession  of  a  refuge  special  use 
permit  to  fish  at  night. 

2.  You  may  use  only  a  pole  and  line,  rod 
and  reel,  hand  line,  dip  net,  or  cast  net  for 
fishing. 

3.  You  may  take  frogs  only  at  night  from 
April  1  through  August  31.  We  require 
possession  of  a  refuge  Special  Use  Permit  to 
take  tro^s. 


Pea  Island  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  We  allow  fishing  and 
crabbing  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  prohibit  fishing  and  crabbing  in 
North  Pond,  South  Pond.  Newfield.  North 
Carolina  Department  of  Transportation 
Mitigation  and  other  impoundments  west  of 
North  Carolina  Highway  12. 

2.  You  may  fish  year  around  only  from  Vz 
hour  before  suiuise  to  V2  hour  after  sunset. 
You  may  surf  fish  at  night  from  September 
15  through  May  31  east  of  North  Carolina 
Highway  12.  We  require  possession  of  a 
refuge  permit  to  surf  fish  at  night. 

3.  You  may  use  only  pole  and  line,  rod  and 
reel,  hand  line,  dip  net,  or  cast  net  for  fishing 
and  crabbing. 


Pocosin  Lakes  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '   *   * 
***** 

5.  You  must  unload,  encase,  or  dismantle 
firearms  transported  via  motorized  vehicle  or 
in  a  boat  under  power. 

B.  Upland  Game  Hunting.  *   *   * 
***** 

3.  You  must  unload,  encase,  or  dismantle 
firearms  transported  via  motorized  vehicle  or 
in  a  boat  under  power. 


C.  Big  Game  Hunting.  *   *   * 


3.  You  must  unload,  encase,  or  dismantle 
firearms  transported  via  motorized  vehicle  or 
in  a  boat  under  power. 


24,  In  §  32.53  North  Dakota  by: 

a.  Revising  paragraphs  B.3.  and  B.4. 
and  by  adding  paragraphs  B.5.  and  B.6. 
of  Des  Lacs  National  Wildlife  Refuge; 
and 

b.  Revising  paragraphs  B.,  C,  and  D. 
of  Long  Lake  National  Wildlife  Refuge 
to  read  as  follows: 

§32.53    North  Dakota. 

***** 

Des  Lacs  National  Wildlife  Refiige 

***** 

B.  Upland  Game  Hunting.  '  *   * 

***.*• 

3.  Upland  game  bird  and  rabbit  season 
opens  annually  on  the  day  following  the 
close  of  the  regular  firearm  deer  season 
through  the  end  of  the  State  season. 

4.  The  upland  game  bird  and  rabbit 
falconry  season  opens  annually  on  the  day 
following  the  close  of  the  regular  firearm  deer 
season  through  March  31. 

5.  Fox  hunting  opens  annually  on  the  day 
following  the  close  of  the  regular  firearm  deer 
season  through  March  31. 

6.  Turkey  hunting  is  subject  to  all  State 
regulations,  license  requirements,  units,  and 
dates. 


Long  Lake  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  ring-necked  pheasant,  sharp-tailed 
grouse,  and  gray  partridge  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  The  upland  game  bird  season  opens 
annually  on  the  day  following  the  close  of 
the  firearm  deer  season  and  runs  through  the 
close  of  the  State  season. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  only  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  must  enter  the  refuge  on  foot 
only. 

2.  We  allow  archery  hunting.  We  restrict 
open  archery  areas  to  those  areas  of  the 
refuge  open  to  firearms  during  the  firearm 
season. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  restrict  bank  fishing  to  public  use 
areas  on  Unit  1,  Unit  2,  and  Long  Lake  Creek. 

2.  We  restrict  boat  fishing  to  Long  Lake 
Creek. 

3.  We  restrict  boats  to  25  horsepower 
maximum. 

4.  We  restrict  boats  to  the  period  from  May 
1  through  September  30. 

5.  We  restrict  ice  fishing  to  Unit  1  and 
Long  Lake  Creek. 
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25.  In  §  32.55  Oklahoma  by  revising 
paragraph  C.  to  Washita  National 
Wildlife  Refuge  to  read  as  follows: 

§32.55    Oklahoma. 

***** 

Washita  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  feral  hog  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  hunting  during  the  special 
refuge  season  in  accordance  with  the  refuge 
hunt  information  sheet. 

2.  You  must  obtain  a  refuge  hunt  permit 
and  pay  a  fee  (fee  waived  for  Youth  Hunt 
participants). 

3.  You  must  check  in  and  out  of  hunt  areas 
daily  at  the  refuge  office  or  check  station. 

4.  You  must  take  bagged  deer  and/or  hog 
to  the  refuge  check  station. 

5.  We  will  determine  bag  limits  on  deer 
annually. 

6.  We  prohibit  the  use  of  bait. 

7.  A  nonhunting  mentor  of  21  years  of  age 
or  older  must  accompany,  and  be  in  the 
immediate  presence  of,  participants  in  the 
Youth  Hunt,  who  must  be  between  the  ages 
of  12  and  18.  Hunters  and  mentors  must 
BOTH  wear  hunter  orange  clothing  meeting 
or  exceeding  the  minimum  State 
requirements. 

8.  We  prohibit  handguns. 


26.  In  §  32.56  Oregon  by: 
b.  Revising  paragraph  C.  of  Malheur 
National  Wildlife  Rehige;  and 

b.  Revising  McNary  National  Wildlife 
Refuge  to  read  as  follows: 

§32.56    Oregon. 


Malheur  National  Wildlife  Refuge 

•         *         *         *         * 

t.  Big  Game  Hunting.  We  allow  hunting  of 
deer  and  pronghorn  during  authorized  State 
seasons  only  on  the  refuge  area  west  of 
Highway  205  and  south  of  Foster  Flat  Road. 


McNary  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  doves  on  designated  areas 
of  the  refuge  in  accordance  with  State 
regulations. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated  areas 
of  the  refuge  in  accordance  with  State 
regulations. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  on  designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and  subject 
to  the  following  condition:  We  allow  shotgun 
and  archery  hunting  only. 

D.  Sport  Fishing.  [Reserved] 


27.  In  §  32.57  Pennsylvania  by 
revising  the  introductory  text  of 
paragraph  C.  and  adding  paragraphs  C.4. 


and  C.5.  to  Erie  National  Wildlife 
Refuge  to  read  as  follows: 

§32.57    Pennsylvania 


Erie  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer,  bear,  and  turkey  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 


'     4.  We  prohibit  organized  deer  drives  by 
three  or  more  persons  in  hunt  area  B  of  the 
refuge.  We  define  a  "drive"  as  three  or  more 
individuals  involved  in  the  act  of  chasing, 
pursuing,  disturbing,  or  otherwise  directing 
game  as  to  make  the  animals  more 
susceptible  to  harvest. 

5.  We  require  a  refuge  Special  Use  Permit 
for  hunting  of  bear. 
***** 

28.  In  §  32.60  South  Carolina  by: 

a.  Revising  paragraph  C.  of  ACE  Basin 
National  Wildlife  Reftage;  and 

b.  Revising  Cape  Romain  National 
Wildlife  Refuge  to  read  as  follows: 

§32.60    South  Carolina. 


ACE  Basin  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  feral  hog  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  We  require  a  refuge  permit. 


Cape  Romain  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  marsh  hens/rails  only  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  a  refuge  hunt  permit. 

2.  You  may  possess  only  approved 
nontoxic  shot. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  r&ccoon  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  We 
require  a  refuge  hunt  permit. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  We 
require  a  refuge  hunt  permit. 

D.  Sport  Fishing.  We  allow  fishing, 
crabbing,  and  shell  fishing  on  designated 
areas  of  the  refuge  subject  to  State  regulations 
and  the  following  condition:  Marsh  Island, 
White  Banks,  and  Bird  Island  are  open  from 
September  15  through  February  15.  We  close 
them  the  rest  of  the  year  to  protect  nesting 
birds. 

*         *         *         *         * 

29.  In  §  32.62  Tennessee  by  revising 
paragraphs  B.l.  and  C.l.  of  Tennessee 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.62    Tennessee. 


Tennessee  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  *  *  * 

1.  We  require  annual  refuge  hunting 
permits. 

•  *         *         *         *         * 

C.  Big  Game  Hunting.  *  *  * 

1.  We  require  annual  refuge  hunting 
permits. 
***** 

30.  In  §32.63  Texas  by: 

a.  Revising  the  introductory  text  of 
paragraph  A.,  revising  paragraphs  A.I., 
A.2.,  A.3.,  and  removing  paragraphs 
A.5.  and  A. 6.  of  Anahuac  National 
Wildlife  Rehige; 

b.  Removing  paragraph  A. 3  from 
Brazoria  National  Wildlife  Refuge; 

c.  Revising  the  introductory  text  of 
paragraph  A.,  revising  paragraphs  A.I., 
A.2.,  A. 3.,  removing  paragraphs  A.4.. 
A.5,,  and  A.7.,  and  redesignating 
paragraph  A.6.  as  paragraph  A.4.  of 
McFaddin  National  Wildlife  Refuge; 

d.  Removing  paragraph  A. 3.  from  San 
Bernard  National  Wildlife  Refuge; 

e.  Revising  the  introckjctory  text  of 
paragraph  A.,  revising  paragraph  A.I., 
A.2.,  removing  paragraphs  A. 3.,  A.4., 
and  A. 6.,  and  redesignating  paragraph 
A.5  as  paragraph  A. 3.  of  Texas  Point 
National  Wildlife  Refuge;  and 

f.  Revising  paragraph  A.  of  Trinity 
River  National  Wildlife  Refuge  to  read 
as  follows: 

§32.63    Texas. 


Anahuac  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  a  permit  to  hunt  on  all 
hunting  units  of  the  refuge,  and  hunters  must 
have  this  permit  in  their  possession  while 
hunting.  The  annually  issued  waterfowl 
hunting  permit  contains  all  refuge-specific 
waterfowl  hunting  regulations.  Any  person 
entering,  using,  or  occupying  the  refuge  for 
hunting  must  abide  by  all  terms  and 
conditions  in  the  waterfowl  hunting  permit. 

2.  We  require  payment  of  a  fee  to  hunt  on 
portions  of  the  refuge. 

3.  You  may  hunt  only  on  designated  days 
of  the  week  and  on  designated  areas  during 
the  general  waterfowl  hunting  season.  You 
may  hunt  on  designated  areas  during  all  days 
of  the  September  teal  season.  We  annually 
issue  notice  of  hunting  days  and  maps 
depicting  areas  open  to  hunting  in  the  refuge 
hunting  permit. 


McFaddin  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  a  permit  to  hunt  on  all 
hunting  units  of  the  refuge,  and  hunters  must 
have  this  permit  in  their  possession  while 
hunting.  The  annually  issued  waterfowl 
hunting  permit  contains  all  refuge-specific 
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waterfowl  hunting  regulations.  Any  person 
entering,  using,  or  occupying  the  refuge  for 
hunting  must  abide  by  all  terms  and 
conditions  in  the  waterfowl  hunting  permit. 

2.  We  require  payment  of  a  fee  to  hunt  on 
portions  of  the  refuge. 

3.  You  may  hunt  only  on  designated  days 
of  the  week  and  on  designated  areas  during 
the  general  waterfowl  hunting  season.  You 
may  hunt  on  designated  areas  during  all  days 
of  the  September  teal  season.  We  annually 
issue  notice  of  hunting  days  and  maps 
depicting  areas  open  to  hunting  in  the  refuge 
permit. 


Texas  Point  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions'. 

1.  We  require  a  permit  to  hunt  on  all 
hunting  units  of  the  refuge,  and  the  hunter 
must  have  this  permit  in  his  or  her 
possessfion  while  hunting.  The  annually 
issued  waterfowl  hunting  permit  contains  all 
refuge-specific  waterfowl  hunting 
regulations.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  waterfowl 
hunting  permit. 

2.  You  may  hunt  only  on  designated  days 
of  the  week  and  on  designated  areas  during 
the  general  waterfowl  hunting  season.  You 
may  hunt  on  designated  areas  during  all  days 
of  the  September  teal  season.  We  annually 
issue  notice  of  hunting  days  and  maps 
depicting  areas  open  to  hunting  in  the  refuge 
hunting  permit. 


Trinity  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  hunting  on  Champion  Lake  by 
drawing  only. 

2.  We  require  an  application  fee  for 
participants  to  enter  the  drawing.  We  will 
issue  a  refuge  permit  to  those  drawn,  and  the 
hunter  must  carry  the  permit  at  all  times 
when  hunting. 

3.  We  allow  hunting  on  Saturday  and 
Sunday  during  the  State  duck  and  teal 
season.  Hunters  may  not  enter  the  refuge 
before  4  a.m.  and  must  be  off  the  hunt  area 
by  12  p.m. (noon).  We  may  require  hunters  to 
check  in  and  out. 

4.  We  allow  only  temporary  blinds. 
Hunters  must  remove  blinds  and  decoys 
daily. 

5.  We  limit  motors  to  10  horsepower  or 
less. 

6.  We  allow  retrievers,  but  they  must  be 
under  the  control  of  the  owner. 

7.  Youth  hunters,  17  years  of  age  and 
under,  must  be  under  direct  supervision  of 
an  adult,  18  years  of  age  or  older. 

8.  You  must  unload  and  encase  all 
shotguns  while  in  transit  through  the  refuge. 

9.  You  may  possess  only  approved 
nontoxic  shot. 

10.  The  minimum  distance  we  allow 
between  hunt  parties  is  150  yards  (135  m). 


11.  We  prohibit  the  use,  possession,  or 
being  under  the  influence  of  alcoholic 
beverages  while  hunting  in  or  accessing  or 
returning  from  the  field. 

***** 

In  §  32.64  Utah  by  revising  paragraph 
A.  of  Fish  Springs  National  Wildlife 
Refuge  to  read  as  follows: 

§32.64    Utah. 

***** 

Fish  Springs  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks  and  coots  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  the  following 
conditions: 

1.  All  hunters  must  register  individually  at 
the  visitor  information  station  before  entering 
the  open  hunting  area  and  prior  to  exiting  the 
refuge. 

2.  We  do  not  allow  hunters  or  dogs  to  enter 
closed  areas  to  retrieve  birds. 

3.  You  may  only  possess  firearms  legally 
used  to  hunt  waterfowl  unless  you  case  or 
break  them  down. 

4.  You  may  construct  nonpermanent 
•  blinds.  You  must  remove  all  blinds 

constructed  out  of  materials  other  than 
vegetation  at  the  end  of  a  hunt  day. 

5.  We  allow  use  of  small  boats  (15'  or  less). 
We  do  not  allow  gasoline  motors  and  air 
boats. 

6.  You  may  enter  the  refuge  2  hours  prior 
to  sunrise  and  must  exit  the  refuge  by  1 V2 
hours  after  sunset.  You  may  not  leave  decoys, 
boats,  vehicles,  and  other  personal  property 
on  the  refuge  overnight. 

7.  We  have  a  Special  Blind  Area  for  use  by 
the  disabled.  We  prohibit  trespass  for  any 
reason  by  any  individual  not  registered  to 
utilize  that  area. 


31.  In  §  32.66  Virginia  by: 

a.  Revising  paragraph  C.  of  James 
River  National  Wildlife  Refuge; 

b.  Adding  Occoquan  National 
Wildlife  Refuge; 

c.  Revising  paragraph  C.  of  Presquile 
National  Wildlife  Refuge; 

d.  Adding  Rappahannock  River  Valley 
National  Wildlife  Refuge;  and 

e.  Adding  Wallops  Island  National 
Wildlife  Refuge  to  read  as  follows: 

§32.66    Virginia. 

***** 

James  River  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  in  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunters  must  carry  a  refuge  permit  at  all 
times  on  the  refuge. 

2.  You  may  not  discharge  a  firearm  or 
archery  equipment  across  or  within  any 
refuge  road,  as  designated  on  the  refuge  hunt 
maps. 

3.  We  close  the  refuge  to  all  hunting  from 
December  1  until  the  end  of  the  State  hunting 
season  to  protect  roosting  and  nesting  bald 
eagles.  . 


4.  Hunters  in  the  field  shall  retrieve  and 
maintain  in  their  custody  all  crippled  and 
killed  game,  if  possible. 

5.  You  may  not  transport  a  loaded  firearm 
in  any  vehicle  on  the  refuge. 

6.  Deer  hunters,  when  hunting  with  guns, 
must  wear  a  minimum  of  400  square  inches 
(2,600  cm-)  of  solid  blaze  orange  visible  from 
360  degrees  on  the  refuge. 

7.  We  allow  only  portable  tree  stands  on 
the  refuge,  and  hunters  must  remove  them  at 
the  end  of  the  day. 

8.  We  prohibit  hunting  with  dogs. 

9.  We  prohibit  camping  on  refuge  lands. 

10.  We  prohibit  the  use  of  open  fires. 

11.  Report  all  accidents  and  injuries  to  the 
refuge  office  as  soon  as  possible  but  no  later 
than  24  hours  after  the  accident. 


Occoquan  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  in  designated  areas  of  the 
refuge  in  accordance  with  State  regulations 
and  subject  to  the  following  conditions: 

1.  We  require  a  refuge  permit. 

2.  Hunters  must  have  in  their  possession  at 
all  times  a  copy  of  the  refuge  permit 
containing  the  refuge  regulations,  their 
hunting  license,  and,  if  issued,  their  State- 
issued  deer  management  assistance  program 
(DMAP)  tag. 

3.  We  will  select  specific  hunting  dates 
within  the  State  seasons.  Consult  the  refuge 
office  for  information  on  specific  hunt  dates. 

4.  You  may  not  transport  a  loaded  firearm 
in  any  vehicle  on  any  refuge  road  or  right  of 
way. 

5.  Hunters  must  wear  in  a  conspicuous 
manner  on  chest  and  back  a  minimum  of  400 
square  inches  (2,600  cm^)  of  solid  hunter 
orange  clothing  or  material  and  a  hunter 
orange  cap  or  hat. 

D.  Sport  Fishing.  (Reserved]  • 
***** 

Presquile  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  in  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunters  must  carry  a  refuge  permit  at  all 
times  on  the  refuge. 

2.  You  may  not  discharge  a  firearm  or 
archery  equipment  across  or  within  any 
refuge  road,  as  designated  on  the  refuge  hunt 
maps. 

3.  We  close  the  refuge  to  all  hunting  from 
December  1  until  the  end  of  the  State  hunting 
season  to  protect  roosting  and  nesting  bald 
eagles. 

4.  Hunters  in  the  field  shall  retrieve  and 
maintain  in  their  custody  all  crippled  and 
killed  game,  if  possible. 

5.  You  may  not  transport  a  loaded  firearm 
in  any  vehicle  on  the  refuge. 

6.  Deer  hunters,  when  hunting  with  guns, 
must  wear  a  minimum  of  400  square  inches 
(2,600  cm^)  of  solid  blaze  orange  visible  ft-om 
360  degrees  on  the  refuge. 

7.  We  allow  only  portable  tree  stands  on 
the  refuge,  and  hunters  must  remove  them  at 
the  end  of  the  day. 
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8.  We  prohibit  hunting  with  dogs. 

9.  We  prohibit  camping  on  refuge  lands. 

10.  We  prohibit  the  use  of  open  fires. 

11.  Report  all  accidents  and  injuries  to  the 
1  ( fuge  office  as  soon  as  possible  but  no  later 

I  Han  24  hours  after  the  accident. 


Rappahannock  River  Valley  National 
Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  in  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunters  must  carry  a  refuge  permit  at  all 
times  on  the  refuge. 

2.  You  may  not  discharge  a  firearm  or 
archery  equipment  across  or  within  any 
refuge  road,  as  designated  on  the  refuge  hunt 
maps. 

3.  We  close  the  refuge  to  all  hunting  from 
December  1  until  the  end  of  the  State  hunting 
season  to  protect  roosting  and  nesting  bald 
eagles. 

4.  Hunters  in  the  field  shall  retrieve  and 
maintain  in  their  custody  all  crippled  and 
killed  game,  if  possible. 

5.  You  may  not  transport  a  loaded  firearm 
in  any  vehicle  on  the  refuge. 

6.  Deer  hunters,  when  hunting  with  guns, 
must  wear  a  minimum  of  400  square  inches 
(2,600  cm-)  of  solid  blaze  orange  visible  from 
360  degrees  on  the  refuge. 

7.  We  allow  only  portable  tree  stands  on 
the  refuge,  and  hunters  must  remove  them  at 
the  end  of  each  hunt  day. 

8.  We  prohibit  hunting  with  dogs. 

9.  We  prohibit  camping  on  refuge  lands. 

10.  We  prohibit  the  use  of  open  fires. 

11.  Report  all  accidents  and  injuries  to  the 
refuge  office  as  soon  as  possible  but  no  later 
than  24  hours  after  the  accident. 

D.  Sport  Fishing.  [Reserved] 

Wallops  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  in  accordance  with  State  regulations 
and  the  following  conditions: 

1.  We  require  a  refuge  permit 

2.  We  do  not  allow  dogs. 

3.  We  allow  only  portable  tree  stands  oii 
the  refuge,  and  hunters  mu.st  remove  them  at 
the  end  of  each  hunt  day. 

4.  Hunters  must  comply  with  refuge  check- 
in  and  check-out  procedures  as  specified  on 
the  hunt  permit. 

5.  During  firearms  big  game  season, 
including  scouting  days,  hunters  must  wear 
in  a  conspicuous  manner  on  head,  chest,  and 
back  a  minimum  of  400  square  inches  (2,600 
cm-)  of  solid-colored  hunter  orange  clothing 
OT  material. 

6.  We  prohibit  camping. 

7.  We  prohibit  the  use  of  open  fires. 

D.  Sport  Fishing.  [Reserved) 

32.  In  §  32.67  Washington  by: 
a.  Adding  paragraphs  A.4.,  A. 5..  A. 6., 
A. 7.,  B.4.,  and  B.5.,  revising  the 
introductory  text  of  paragraph  C.  and 


adding  paragraphs  C.3.  and  C.4.  of 
Hanford  Reach  National  Monument/ 
Saddle  Mountain  National  Wildlife 
Refuge;  and 

b.  Revising  McNary  National  Wildlife 
Refuge  to  read  as  follows: 

§32.67    Washington. 


Hanford  Reach  National  Monument/Saddle 
Mountain  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  '  " 
***** 

4.  We  do  not  allow  hunters  or  dogs  to  enter 
closed  areas  to  retrieve  game. 

5.  We  do  not  allow  permanent  or  pit  blinds 
or  cutting  vegetation  on  the  refuge.  You  must 
remove  all  blind  materials,  decoys,  and  other 
equipment  (including  spent  casings)  " 
following  each  day's  hunt. 

6.  We  allow  nonmotorized  boats  and  boats 
with  electric  motors  on  the  WB-10  Ponds 
(Wahluke  Lake),  with  walk-in  access  only. 

7.  You  must  unload  and  enca.se  or 
dismantle  firearms  before  transporting  them 
in  a  vehicle  or  boat  within  the  boundaries  of 
the  refuge  or  along  public  rights  of  way. 

B.  Upland  Game  Hunting.  •  *   • 
***** 

4.  We  do  not  allow  hunters  or  dogs  to  enter 
closed  areas  to  retrieve  game. 

5.  You  must  unload  and  encase  or 
dismantle  firearms  before  transporting  them 
in  a  vehicle  or  boat  within  the  boundaries  of 
the  refuge  or  along  public  rights  of  way. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  and  elk  on  the  Wahluke  Unit  of  the 
Monument/Refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
conditions: 
***** 

3.  We  do  not  allow  hunters  to  enter  closed 
areas  to  retrieve  game. 

4.  You  must  unload  and  encase  or 
dismantle  firearms  before  transporting  them 
in  a  vehicle  or  boat  within  the  boundaries  of 
the  refuge  or  along  public  rights  of  way. 


NfcNary  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots,  doves, 
and  common  snipe  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field.' 

2.  You  may  not  leave  decoys  and  other 
personal  property  on  the  refuge  overnight. 

3.  On  the  McNary  Division,  we  allow 
hunting  by  refuge  permit  only.  This  area  is 
open  to  hunting  from  5:00  a.m.  to  l'/^  hours 
after  sunset.  You  may  possess  no  more  than 
25  shells  while  in  the  field. 

4.  On  the  Wallula  and  Two  Rivers  Units, 
we  allow  waterfowl  hunting  7  days  a  week 
during  State  waterfowl  seasons.  We  allow 
dove  hunting  in  accordance  with  State 
regulations. 

5.  On  the  Wallula  Unit,  we  close  the  Walla 
Walla  Delta  to  hunting  from  February  1  to 
September  30. 

6.  On  the  Peninsula  Unit  we  allow  dove 
hunting  in  accordance  with  State  regulations. 


We  allow  waterfowl  hunting  subject  to  the 
following  conditions: 

i.  We  allow  dugk  hunting  Wednesdays 
through  Sundays  only. 

ii.  We  allow  goose  hunting  Wednesdays, 
Saturdays,  and  Sundays  only. 

iii.  On  Wednesdays  we  allow  waterfowl 
hunting  only  from  the  goose  pits. 

iv.  Hunting  on  the  east  side  of  the 
peninsula  and  in  the  goose  pits  is  by  assigned 
blinds  on  a  first-come,  first-served  basis. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Except  on  the  Peninsula  Unit,  you  may 
possess  only  approved  nontoxic  shot  while 
on  the  refuge. 

2.  On  the  McNary  Division  we  allow 
hunting  on  Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day.  Christmas  Day,  and  New 
Year's  Day  only.  We  do  not  allow  hunting 
until  noon  of  each  hunt  day.  We  allow 
hunting  of  pheasant  and  quail  only.  You  may 
possess  no  more  than  25  shells  while  in  the 
field. 

3.  On  the  Wallula  and  Two  River  Units,  we 
allow  upland  game  hunting  in  accordance 
with  State  regulations. 

4.  On  the  Peninsula  Unit,  we  do  not  allow 
hunting  until  noon  on  legal  goose  hunting 
days. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  only  on  the  Peninsula,  Two  Rivers,  and 
Wallula  Units  in  accordance  with  State 
regulations  and  subject  to  the  following 
condition:  We  allow  shotgun  and  archery 
hunting  only. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  subject  to  the 
following  conditions: 

1.  On  the  McNary  Division  the  refuge  is 
open  to  fishing  from  sunri.se  to  sunset  only. 
We  do  not  allow  use  of  boats  and  other 
flotation  devices. 

2.  We  allow  fishing  only  with  hook  and 
line. 


33.  In  §  32.69  Wisconsin  by  adding 
Whittlesey  Creek  National  Wildlife 
Refuge  to  read  as  follows: 

§32.69    Wisconsin. 

***** 

Whittlesey  Creek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  only  the  use  of  portable  or 
temporary  blinds. 

2.  You  must  remove  portable  or  temporary 
blinds  and  any  material  brought  on  to  the 
refuge  for  blind  construction  at  the  end  of 
each  day's  hunt. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  (Reserved] 

34,  In  §  32.70  Wyoming  by  revising 
Seedskadee  National  Wildlife  Refuge  to 
read  as  follows: 
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§32.70    Wyoming. 


Seedskadee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks,  coots,  dark  geese, 
common  snipe,  rails,  and  mourning  doves  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  the  following 
conditions: 

1.  Waterfowl  hunters  may  enter  the  refuge 
1  hour  before  legal  shooting  hours  to  set  up 
decoys  and  blinds. 

2.  You  may  use  only  portable  blinds  or 
blinds  constructed  from  dead  or  downed 
wood.  We  prohibit  digging  pit  blinds. 

3.  You  must  unload  and  encase  or 
dismantle  all  firearms  when  transporting 
them  in  a  vehicle  or  boat  under  power. 

4.  You  may  possess  only  approved 
nontoxic  shot. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  sage  grouse,  cottontail  rabbit,  red 
fox,  jackrabbit,  raccoon,  and  skunk  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  the  following 
conditions: 

1.  You  must  unload  and  encase  or 
dismantle  all  firearms  when  transporting 
them  in  a  vehicle  or  boat  under  power. 

2.  You  may  possess  only  approved 
nontoxic  shot. 

3.  We  prohibit  the  shooting  of  prairie  dogs, 
coyotes,  and  other  species  not  listed. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
pronghom,  mule  deer,  and  moose  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  the  following 
condition:  You  must  unload  and  encase  or 
dismantle  all  firearms  when  transporting 
them  in  a  vehicle  or  boat  under  power. 

D.  Sport  Fishing.  You  may  sportfish  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  and  general  refuge 
regulations. 

35.  In  §  32.72  Guam  by  adding 
paragraphs  D.5..  D.6.,  and  D.7.,  of  Guam 
National  WildUfe  Refuge  to  read  as 
follows: 

132.72    Guam. 


Guam  National  Wildlife  Refuge 

•  *         •         •         • 

D.  Sport  Fishing.  *  *  * 

*  *         •         •         • 

5.  We  prohibit  use  of  Self  Qjntained 
Underwater  Breathing  Apparatus  (SCUBA)  to 
tak6  fish  or  invertebrates. 

6.  We  prohibit  anchoring  of  boats  on  the 
refuge. 

7.  We  prohibit  sailboards  or  motorized 
personal  watercraft  on  the  refuge. 

Dated:  June  4.  2002. 
Paul  Hoffinan, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  02-14900  Filed  6-19-02;  8:45  ami 
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Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Atlantic 
Deep-Sea  Red  Crab  Fishery;  Atlantic 
Deep-Sea  Red  Crab  Fishery  Management 
Plan 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  the  Atlantic  Deep-Sea  Red 
Crab  Fishery  Management  Plan  (FMP) 
developed  by  the  New  England  Fishery 
Management  Council  (Coimcil).  This 
proposed  rule  would  establish:  A 
limited  access  program  for  the  directed 
fishery;  a  target  total  allowable  catch 
(TAG)  level;  a  Days-at-Sea  (DAS) 
allocation  effort  control  program; 
permitting  and  reporting  requirements, 
including  an  Interactive  Voice  Response 
(rVR)  system  for  limited  access  vessels; 
trip  limits  and  incidental  harvest 
allowances;  trap/pot  limits;  processing 
at  sea  restrictions;  and  a  framework 
adjustment  process  among  other 
measures.  The  purpose  of  this  proposed 
action  is  to  implement  permanent 
management  measures  for  the  Atlantic 
deep-sea  red  crab  (red  crab)(C/iaceon 
quinquedens)  fishery  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the  FMP 
and  to  prevent  overfishing  of  the  red 
crab  resource. 

DATES:  Comments  must  be  received  on 
or  before  5  p.m..  local  time,  on  July  23. 
2002. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  NMFS.  Northeast 
Regional  Office.  One  Blackburn  Drive. 
Gloucester.  MA  01930.  Mark  the  outside 
of  the  envelope.  "Comments  on  Red 
Crab  FMP."  Comments  also  may  be  sent 
via  facsimile  (fax)  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to  the 


Regional  Administrator  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attn:  NOAA  Desk  Officer). 

Copies  of  the  FMP,  its  Regulatory 
Impact  Review  (RIR)  and  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
and  the  Final  Environmental  Impact 
Statement  (FEIS)  are  available  from  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
50  Water  Street,  The  Tannery.  -  Mill  2, 
Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
978-281-9272,  fax  978-281-9135. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  FMP  was  developed  by  the 
Council  in  response  to  concerns  that 
overfishing  was  occurring  due  to 
increased  landings  and  increasing 
participation  and  interest  in  the  red  crab 
fishery.  Prior  to  1970,  there  was  no 
known  fishery  for  Atlantic  deep-sea  red 
crab,  although  there  was  some 
incidental  catch  of  red  crab  in  other 
fisheries.  In  the  early  1970s,  small 
markets  opened  up  for  the  species, 
spurring  one  or  two  vessels  to  attempt 
to  fish  directly  for  red  crab.  Markets  for 
this  species  fluctuated  over  the  next 
decade  or  so,  as  did  attempts  at  new 
techniques  to  improve  the  harvest, 
preservation,  and  processing  of  the 
crabs.  Throughout  the  1980s,  there  was 
a  fairly  consistent  fishery  for  red  crab, 
with  known  landings  aimually 
averaging  over  5.5  million  lb  (2,495  mt). 
In  the  early  1990s,  landings  fluctuated, 
but  they  have  been  steadily  increasing 
since  about  1995.  Industry  reports 
suggest  that  landings  exceeded  7  million 
lb  (3,175.2  mt)  in  2000. 

In  late  1999,  faced  with  increasing 
landings  and  increased  interest  in  the 
fishery  from  potential  new  entrants,  a  • 
group  of  fishermen  requested  that  the 
Council  develop  a  Red  Crab  FMP.  In 
November  1999,  the  Council  voted  to 
begin  development  of  the  FMP. 

In  January  2000,  at  the 
recommendation  of  its  Red  Crab 
Committee,  the  Council  voted  to 
establish  a  control  date  for  the  red  crab 
fishery,  in  case  the  Council  chose  to 
differentiate  historic  participants  in  the 
red  crab  fishery  from  new,  speculative 
entraiits.  The  Council  also  intended  that 
a  control  date  serve  as  a  disincentive  to 
any  new  vessels  considering  moving  to 
New  England  to  begin  fishing  for  red 
crab. 

On  February  2,  2000,  the  Council 
published  in  the  Federal  Register  a 
Notice  of  Intent  to  Prepare  an 
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Environmental  Impact  Statement  (EIS), 
)fficially  beginning  the  Council's  FMP 
scoping  process  (65  FR  4941).  The 
Council  hosted  two  scoping  meetings, 
well  attended  by  the  red  crab  industry 
and  other  interested  parties,  at  which 
there  was  general  support  for  the 
development  of  an  FMP,  including 
consideration  of  management  measures 
establishing  a  limited  entry  program,  a 
minimimi  allowable  crab  size,  a  male- 
crab  only  fishery,  a  processing-at-sea 
prohibition,  and  reasonable  trap/pot 

I  limits. 

|!  The  Council  established  March  1, 

2000,  as  the  control  date  for  the  red  crab 
•  fishery  through  publication  in  the 

Federal  Register  (65  FR  11029)  on  that 
date. 

In  November  2000,  the  Council  was 
notified  that  at  least  two  new  vessels 
had  announced  their  intentions  to 
relocate  to  New  England  from  other 
parts  of  the  country  to  fish  for  red  crab. 
The  existing  members  of  the  fishery  and 
the  Council  became  concerned  that  the 
additional  fishing  power  and  effort 
represented  by  these  new  entrants  could 
jeopardize  the  sustainability  of  the 
resource  before  the  FMP  could  be 
developed  and  implemented. 

In  January  2001,  faced  with  an 
increase  in  the  number  of  vessels 
targeting  the  red  crab  resource,  the 
Council  requested  that  the  Secretary  of 
Commerce  (Secretary)  take  emergency 
action  to  prevent  overfishing  in  the  red 
crab  .fishery  while  the  Council 
continued  to  develop  an  FMP.  NMFS, 
on  behalf  of  the  Secretary,  determined 
that  the  existing  level  of  exploitation 
and  the  likelihood  of  substantial 
increases  in  total  exploitation  in  the 
area  north  of  Cape  Hatteras,  NC, 
presented  serious  conservation 
problems  necessitating  emergency 
action  to  prevent  overfishing.  On  May  8, 

2001,  NMFS  published  emergency 
regulations  designed  to  prevent 
overfishing,  effective  May  18  through 
November  14.  2001  (66  FR  23182). 

On  July  23.  2001,  to  address 
comments  it  received  from  the  industry, 
|NMFS  amended  the  emergency 
jiiegulations  by  publishing  a  revision  of 
the  conversion  factor  used  to  determine 
the  whole  weight  equivalent  of  partially 
processed  or  butchered  crabs  (66  FR 
38165).  The  emergency  regulations  were 
extended  for  a  second  180-day  period, 
from  November  15,  2001  through  May 
14,  2002  (66  FR  56781). 

The  threat  of  overfishing  the  red  crab 
resource  is  the  primary  concern 
requiring  management  attention, 
particularly  if  additional  vessels  enter 
the  fishery.  Maximum  sustainable  yield 
(MSY)  is  estimated  at  6.24  million  lb 
(2,830.4  mt)  for  the  male-only  red  crab 


fishery.  Commercial  landings  of  red  crab 
have  exceeded  this  level  several  times 
since  the  development  of  the  fishery. 
Overfishing  is  of  particular  concern  due 
to  the  nature  of  the  species;  red  crabs 
are  typically  slow-growing  and  major 
recruitment  events  are  believed  to  rarely 
occur. 

Historically,  a  small  number  of 
vessels  have  achieved  landings  in 
excess  of  MSY.  The  five  vessels 
participating  in  the  directed  red  crab 
fishery  prior  to  2000,  averaged  96  ft 
(29.3  m)  in  length,  fished  an  average  of 
544  pots,  and  had  the  capacity  to  land 
an  average  of  approximately  78,000  lb 
(35,380  kg)  of  red  crab  per  trip.  This 
suggests  that  these  five  vessels  alone  can 
exceed  the  original  estimate  of  MSY. 

Status  of  the  Stocks 

The  MSY  estimate  was  calculated 
based  on  a  1974  NMFS  survey  of  the  red 
crab  resource  and  the  resulting  stock 
assessment  (Serchuk,  1977).  Several 
assumptions  underlie  the  calculation  of 
MSY:  (1)  That  the  fishery  continues  to 
retain  and  land  only  male  crabs  larger 
than  4  inches  (10.2  cm);  that  the  natural 
mortality  rate  for  red  crabs  is  0.15;  and 
(3)  that  the  management  unit  extends  to 
Cape  Hatteras,  NC.  The  status  of  the  red 
crab  fishery  will  be  updated  if  and  when 
new  scientific  data  are  obtained. 

Overfishing  Definition 

The  FMP  proposes  an  overfishing 
definition  that  considers  both  the  rate  of 
exploitation  and  the  condition  of  the 
stock.  Overfishing  would  be  defined  as 
any  rate  of  exploitation  that  caused  the 
ratio  of  current  exploitation  to  an 
idealized  exploitation  under  MSY 
conditions  to  exceed  1.0.  The  FMP 
includes  several  methods  that  could  be 
used  to  define  idealized  exploitation, 
depending  on  the  type  of  data  available. 

The  red  crab  stock  would  be 
considered  to  be  in  an  overfished 
condition  if  any  one  of  the  following 
three  conditions  is  met: 

Condition  1  -  The  current  biomass  of 
red  crab  in  the  FMP  management  unit 
is  below  V2  Bmsy. 

Condition  2  -  The  annual  fleet 
average  catch  per  unit  effort  (CPUE), 
measured  as  marketable  crabs  landed 
per  trap  haul,  continues  to  decline 
below  a  baseline  level  for  3  or  more 
consecutive  years. 

Condition  3  --  The  annual  fleet 
average  CPUE,  measured  as  marketable 
crabs  landed  per  trap  haul,  falls  below 
a  minimum  threshold  level  in  any  single 
year. 

Optimum  Yield  (OY) 

OY  would  be  specified  at  95  percent 
of  MSY,  or  5.928  million  lb  (2,689  mt). 


This  approach  is  intended  to 
incorporate  future  changes  to  MSY  into 
the  estimate  of  OY,  to  accoimt  for  any 
uncertainty  about  the  status  or 
vulnerability  of  the  resource  or  the 
current  levels  of  fishing  effort. 

Management  Unit 

The  boundaries  of  the  management 
unit  would  be  limited  to  the  waters 
north  of  35  15.3'  N.  lat..  bounded  by  the 
coastline  of  the  continental  United 
States  in  the  west  and  north,  and  the 
Hague  Line  and  seaward  extent  of  the 
U.S.  Exclusive  Economic  Zone  (EEZ)  in 
the  east.  The  proposed  boundaries 
reflect  the  traditional  extent  of  the  red 
crab  fishery  in  the  Northeast  United 
States,  are  consistent  with  prior  action 
taken  by  the  Secretary  (the  Emergency 
Regulations),  incorporate  a  well-known 
bio-geographic  boundary  (Cape  Hatteras, 
NC),  and  are  consistent  with  other  New 
England  Council  FMPs. 

Fishing  Year 

The  fishing  year  would  begin  on 
March  1  of  each  year,  which  reflects 
traditional  fishing  practices  prior  to 
times  of  relatively  higher  effort  and 
landings.  The  timing  of  the  fishing  year 
is  anticipated  to  reduce  the  margin  of 
error  associated  with  projections  of 
landings  made  about  future  fishing 
years.  It  also  reflects  the  time  after 
which  the  cumulative  landings  for  the 
first  6  months  of  the  fishery  are 
expected  to  be  the  highest,  which  would 
reduce  the  margin  of  error  associated 
with  projected  landings  during  the 
second  half  of  the  year. 

Permitting  Requirements 

The  owner  of  any  commercial  vessel 
who  wishes  to  fish  for,  catch,  possess, 
transport,  land,  sell,  trade,  barter, 
butcher  or  partially  process  at  sea  red 
crab  in  or  from  the  red  crab  management 
unit  would  be  required  to  obtain  a 
Federal  red  crab  permit.  Two  types  of 
Federal  permits  would  be  required;  (1) 
A  limited  access  red  crab  permit  would 
be  required  for  vessels  to  participate  in 
the  directed  fishery;  this  permit  would 
be  issued  only  to  vessels  that  meet 
specified  eligibility  criteria;  and  (2)  a 
red  crab  incidental  catch  permit  would 
be  required  in  order  for  any  vessel  to 
land  an  incidental  catch  of  red  crabs  up 
to  500  lb  (2^6.8  kg)  per  fishing  trip.  All 
vessels  would  be  eligible  for  this  permit. 
Vessels  issued  the  limited  access  permit 
would  also  be  allowed  to  fish  under  the 
red  crab  incidental  catch  rules  if  they 
had  not  declared  their  intent  to  use  a 
red  crab  DAS. 

Owners  of  vessels  issued  a  limited 
access  red  crab  permit  would,  upon 
permit  renewal  beginning  with  the 
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second  fishing  year,  be  able  to  declare 
out  of  the  red  crab  fishery  for  the 
following  fishing  year  by  submitting  a 
binding  declaration  to  the  Regional 
Administrator  at  least  180  days  prior  to 
the  following  fishing  year.  NMFS  would 
presume  that  a  vessel  owner  intends  to 
fish  the  following  fishing  year  unless 
such  a  declaration  is  received.  The 
requirement  for  owners  of  vessels  to 
declare  if  their  intent  is  not  to  fish  prior 
to  each  fishing  year  is  necessary  in  order 
to  facilitate  any  needed  adjustment  of 
the  annual  allocation  of  DAS  per  vessel, 
which  is  based  on  the  expected  number 
of  vessels  that  would  actually 
participate  in  the  fishery.  A  vessel 
owner  who  declared  out  of  the  fishery 
for  the  following  year  would  have  to 
wait  until  the  next  year's  permit 
renewal  application  process  to  declare 
back  into  the  fishery  for  the  next  full 
fishing  year. 

Vessel  owners  would  have  180  days 
from  the  effective  date  of  the  regulations 
to  apply  for  their  initial  limited  access 
permits.  Owners  who  failed  to  renew 
their  permit  for  any  fishing  year,  except 
if  they  declared  their  intent  not  to 
participate,  would  be  ineligible  to  renew 
their  permits  in  subsequent  years. 

As  part  of  the  application  for  a  limited 
access  red  crab  permit,  vessel  owners 
would  have  to  declare  the  maximum 
number  of  traps/pots  they  use  per  string 
and  the  maximum  number  of  strings 
they  employ,  such  that  the  product  of 
the  maximum  number  of  traps/pots  per 
string  and  the  maximum  nimiber  of 
strings  declared  is  no  more  than  600 
traps/pots. 

Dealers  who  purchase  red  crab 
product  from  any  vessel  would  be 
required  to  obtain  a  Federal  dealer 
permit.  Red  crabs  harvested  from  the 
red  crab  management  unit  could  only  be 
sold  by  a  federally  permitted  vessel  to 
federally  permitted  dealers. 

Operators  of  vessels  issued  a  Federal 
red  crab  vessel  permit  would  be 
required  to  obtain  a  Federal  operator 
permit.  An  individual  who  already 
holds  an  operator  permit  for  another 
federally  managed  fishery  would  not 
need  to  reapply,  since  there  is  no 
qualification  or  test  for  this  permit. 

Qualification  Criteria  for  Limited 
Access 

Subject  to  the  restrictions  defined  in 
this  proposed  rule,  a  vessel  could 
qualify  for  a  limited  access  red  crab 
permit  if  the  vessel  demonstrated  that 
its  average  landings  per  year  of  red  crabs 
during  the  3-year  period  prior  to  the 
March  1,  2000,  control  date  were 
>250,000  lb  (113.398  kg). 


Reporting  Requirements 

This  proposed  rule  would  extend  the 
existing  Northeast  Region  Vessel  Trip 
Report  (VTR)  system  to  vessels  with  red 
crab  permits.  This  would  require  the 
owner  or  operator  of  vessels  issued 
either  a  limited  access  or  incidental 
catch  permit  to  submit  monthly  reports 
on  fishing  effort,  landings,  and  discards 
within  15  days  of  the  end  of  the 
reporting  month.  Both  limited  access 
and  incidental  catch  vessels  would  be 
required  to  complete  and  submit  VTRs 
for  all  fishing  trips,  regardless  of 
whether  they  land  any  red  crab. 

Owners  or  operators  of  vessels 
participating  in  the  limited  access 
fishery  would  also  be  required  to  report 
their  total  red  crab  landings  through  an 
rVR  system  within  24  hours  of  the 
termination  of  any  trip  that  lands  red 
crab. 

Dealers  issued  a  red  crab  dealer 
permit  would  be  required  to  submit  a 
weekly  dealer  report  on  forms  provided 
by  or  approved  by  the  Regional 
Administrator.  If  authorized  in  writing 
by  the  Regional  Administrator,  the 
form(s)  could  be  submitted 
electronically  or  through  other  media. 
The  report  would  be  provided  weekly, 
and  would  have  to  be  postmarked  and 
received  within  16  days  after  the  end  of 
each  reporting  week.  A  negative  report 
would  be  required  even  if  there  were  no 
crabs  purchased. 

Target  TAC 

An  annual  specifications  process 
would  provide  the  mechanism  to  make 
adjustments  to  the  amount  of  target  TAC 
available  to  the  fishery  and  the.  number 
of  DAS  to  be  allocated  to  each  vessel 
authorized  to  participate  in  the  limited 
access  fishery.  Specifications  would 
also  include  the  specification  of  OY 
and/or  adjustments  to  trip/possession 
limits.  The  Council's  Plan  Development 
Team  (PDT)  would  review  the  most 
recent  landings  and  effort  data  on  an 
annual  basis  in  order  to  provide  the 
information  necessary  for  the  Council  to 
recommend  the  specifications  for  the 
following  fishing  year.  Each  fishing 
year,  the  landings  in  the  red  crab  fishery 
would  be  counted  against  a  target  TAC. 
The  target  TAC  would  be  set  aimually 
through  the  annual  specification  process 
at  a  level  equal  to  the  most  current 
estimate  of  OY  for  the  fishery.  The  target 
TAC  would  be  adjusted  based  on  any 
projected  overage  or  underage  expected 
for  the  current  fishing  year.  For 
example,  when  the  Council  is  setting 
the  annual  specifications  for  the 
following  fishing  year,  if  OY  is  5.928 
million  lb  (2,689  mt)  and  the  Council 
projects  that  6.75  million  lb  (3,062  mt) 


will  be  harvested  in  the  current  fishing 
year  (a  822,000  lb  (372,853  kg)  overage), 
then  the  target  TAC  for  the  following 
year  could  be  set  at  5.106  million  lb 
(2,316  mt).  If,  on  the  other  hand,  the 
Council  projects  that  only  5.25  million 
lb  (2.381  mt)  will  be  harvested  in  the 
current  fishing  year  (a  678.000  lb 
(307.536  kg)  overage),  then  the  target 
TAC  could  be  set  at  6.606  million  lb 
(2.996  mt).  The  target  TAC  for  the  first 
full  fishing  year  would  be  5.928  million 
lb  (2,689  mt)  of  whole  red  crab  or  its 
equivalent.  ■ 

Allocations  of  Red  Crab  DAS 

Along  with  the  annual  target  TAC,  the 
annual  specification  process  would 
involve  calculation  of  the  total  DAS  that 
could  be  utilized  by  the  directed  fishery, 
based  on  average  catch  per  DAS  from 
the  previous  year.  Total  DAS  would  be 
allocated  equally  to  all  vessels  issued  a 
limited  access  red  crab  permit,  divided 
by  the  number  of  vessels  that  intend  to 
participate  in  the  fishery  for  the  fishing 
year.  Any  unused  DAS  allocated  to  a 
vessel  in  one  fishing  year  could  be 
carried  over  to  the  next  fishing  year,  up 
to  a  maximum  of  10  DAS  or  10  percent 
of  the  total  allocated  DAS,  whichever  is 
less.  The  partial  end  of  the  year  DAS 
carry-over  is  intended  to  ensure  that  at 
least  some  unused  fishing  effort  would 
not  be  wasted,  while  providing  no 
incentive  to  hoard  DAS.  This  measure 
would  also  limit  the  potential  annual 
fishing  capacity  to  roughly  10  percent 
above  the  baseline.  The  FMP  allocates 
only  130  DAS  to  each  limited  access 
vessel  for  the  fishing  year  that  ends 
February  28,  2003,  because  the  FMP,  if 
approved,  would  not  go  into  effect  until 
well  after  the  start  of  the  fishing  year. 
However,  if  the  FMP  is  approved,  the 
management  measures  would  not  be 
effective  for  a  full  year.  Because  there 
would  be  a  hiatus  between  the 
expiration  of  the  emergency  rule 
described  above  and  the 
implementation  of  the  FMP  and 
implementing  regulations,  if  approved, 
the  FMP  specifies  the  method  by  which 
vessel  DAS  allocations  would  be 
adjusted  (see  Initial  Implementation 
Year,  below). 

From  March  1,  2003,  through 
February  29,  2004.  each  participating 
vessel  would  be  allocated  156  DAS. 
unless  this  allocation  were  changed 
because  of  one  or  more  vessel  owners 
declaring  out  of  the  fishery  or  under  the 
FMP  specification  process.  The 
allocation  of  156  DAS  per  participating 
vessel  would  remain  the  baseline  unless 
modified  through  the  specification 
process. 

A  DAS  would  be  counted  as  a  whole 
day  (24  hours).  Any  portion  of  a  day  on 
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which  a  vessel  is  out  of  port  would 
count  as  a  full  DAS.  For  example,  if  a 
vessel  embarked  on  a  fishing  trip  at 
11:00  p.m.  on  June  1,  that  day  of 
departure  would  coimt  as  one  DAS.  If  it 
returned  from  the  trip  at  1:00  a.m.  on 
June  10.  that  day  of  return  would  also 
count  as  one  DAS.  The  vessel  would 
have  used  10  DAS  during  the  fishing 
trip,  rather  than  the  8.0833  DAS  that 
would  be  counted  as  used  if  DAS  were 
counted  on  an  hourly  basis. 

DAS  Allocation  for  Initial 
Implementation  Year 

I )  During  the  initial  year  of 
implementation  of  the  FMP,  to  account 
for  red  crab  removed  from  the  resource 
during  the  hiatus  period,  the  Regional 
Administrator  would  calculate  tiie 
amount  of  red  crab  landed  during  the 
hiatus  period  between  the  expiration  of 
the  red  crab  emergency  regulations  on 
May  15.  2002.  and  implementation  of 
the  FMP.  This  landings  total  would  be 
deducted  from  the  target  TAC  (5.928 
million  lb)(2,689  mt)  and  the  remainder 
would  represent  the  amount  of  target 
TAC  available  for  the  initial  fishing  year 
under  the  DAS  program.  The  percentage 
of  the  target  TAC  remaining  would  be 
calculated  and  vessels  participating  in 
the  DAS  program  would  be  allocated  the 
calculated  percentage  of  the  initial 
baseline  of  DAS  (for  example,  if 
landings  during  the  hiatus  period  equal 
20  percent  of  the  target  TAC,  the 
allocation  of  130  DAS  would  also  be 
reduced  by  20  percent,  with  the  result 
rounded  down  to  the  nearest  whole 
number). 

Trip  Limits  During  a  Red  Crab  DAS 

All  vessels  issued  a  limited  access  red 
crab  permit  would  be  subject  to  a 
baseline  trip  limit  of  at  least  75,000  lb 
(34,019  kg)  of  whole  red  crab  or  its 
equivalent.  If  a  vessel  could  show 
documented  proof  of  one  trip  with 
higher  landings  during  the  limited 
access  qualification  period,  then  that 
vessel  would  qualify  for  a  trip  limit 
equal  to  the  larger  trip,  rounded  to  the 
nearest  5,000  lb  (2,268  kg).  A  vessel  that 
partially  processes  or  butchers  its 
harvested  red  crabs  would  apply  the 
more  appropriate  of  two  recovery  rate 
formulas  in  accordance  with 
§  648.263(a)(2)  to  determine  its  largest 
trip  limit  during  the  qualification 
period.  Such  proof  would  have  to  be 
received  by  NMFS  within  30  days  after 
receipt  of  a  vessel  owner's  application 
for  an  initial  limited  access  red  crab 
vessel  permit.  A  vessel  owner  would 
have  to  fish  consistent  with  the  7^pOO- 
Ib  (34.019-kg)  trip  limit  until  autfforized 
for  a  trip  higher  than  75.000  lb  (34.019 


kg)  by  NMFS  through  issuance  of  an 
updated  vessel  permit. 

Incidental  Catch  Limit 

An  incidental  catch  limit  of  500  lb 
(226.8  kg)  per  trip,  in  whole  weight 
equivalent,  would  be  implemented  for 
all  vessels  issued  a  red  crab  incidental 
catch  permit.  This  incidental  catch  limit 
would  also  apply  to  vessels  issued  a 
limited  access  red  crab  permit  when 
they  are  not  fishing  under  a  red  crab 
DAS. 

Female  Red  Crab  Possession 
Restrictions 

The  retention  and  landing  of  female 
red  crabs  in  the  limited  access  red  crab 
fishery  would  be  prohibited,  except  for 
an  incidental  catch  allowance  equal  to 
the  amount  that  would  fill  one  standard 
U.S.  fish  tote  per  vessel  per  trip 
(approximately  100  lb  (45.4  kg)).  This 
measure  would  not  apply  to  vessels 
fishing  under  the  provisions  of  the  red 
crab  incidental  catch  permit,  because 
the  Council  did  not  want  to  provide  any 
incentive  to  seek  any  more  than  the  first 
500  lb  (227  kg)  of  red  crab  harvested. 

Processing  At  Sea  Restrictions 

This  proposed  rule  would  prohibit  the 
full  processing  of  red  crabs  at  sea.  but 
would  allow  partial  processing  and 
butchering.  "Full  processing"  is  defined 
as  any  activity  that  removes  meat  from 
any  part  of  a  red  crab. 

Crabs  must  be  landed  whole  or  split 
in  half  along  the  length  of  the  carapace, 
with  legs  and  claws  still  attached  to  the 
carapace  parts.  To  determine  the 
equivalent  whole  crab  weight  for  crabs 
landed  in  half  sections,  this  proposed 
rule  provides  two  different  calculations, 
depending  on  whether  the  gills  and 
other  detritus  are  removed.  For  crab 
halves  where  gills  and  other  detritus 
have  not  been  removed  (typically 
referred  to  as  "butchering"),  the 
equivalent  whole  weight  is  equal  to  the 
weight  of  the  halves  multiplied  by  1.56 
(a  64-percent  recovery  rate).  For  crab 
halves  where  all  of  the  gills  and  other 
detritus  have  been  removed  (typically 
referred  to  as  "partial  processing"),  the 
equivalent  whole  weight  is  equal  to  the 
weight  of  the  halves  multiplied  by  1.72 
(a  58-percent  recovery  rate). 

This  requirement  is  intended  to 
remove  the  incentive  and  prevent  the 
harvesting  of  red  crabs  for  their  claws 
and/or  legs  alone.  This  measure  would 
also  facilitate  the  administration  and 
enforcement  of  the  male-only  restriction 
in  the  directed  fishery,  because  the  sex 
could  be  discerned  either  by  the  shape 
of  the  tail  flap  on  whole  crabs,  or  by  the 
outline  of  the  tail  flap  on  partially 
processed  or  butchered  crabs. 


Vessels  issued  a  limited  access  red 
crab  permit  and  fishing  under  a  red  crab 
DAS  would  be  allowed  to  possess  red 
crab  claws  and  legs  separate  from  crab 
bodies  equal  to  the  amount  that  would 
fill  one  standard  U.S.  fish  tote  per  vessel 
per  trip  (approximately  100  lb  (45.4  kg)). 
This  mutilation  allowance  is  intended 
to  account  for  incidental  and 
unintended  loss  of  claws  and/or  legs 
during  normal  fishing  operations. 
Vessels  fishing  under  the  provisions  of 
the  red  crab  incidental  catch  permit 
could  possess  no  more  than  two  claws 
and  eight  legs  per  crab  on  board  the 
vessel. 

Gear  Requirements  and  Restrictions 

Vessels  issued  a  limited  access  red 
crab  permit  and  fishing  under  a  red  crab 
DAS  would  be  subject  to  a  maximum 
limit  of  600  red  crab  traps/pots.  If  the 
total  number  of  traps/pots  declared  by 
the  owner  of  a  vessel  on  the  annual 
vessel  permit  application  were  less  than 
600,  the  vessel  would  be  subject  to  that 
declared  limit  on  traps/pots. 

Vessels  issued  a  limited  access  red 
crab  permit  and  fishing  under  a  red  crab 
DAS  would  be  prohibited  from  hauling 
any  fishing  gear  other  than  red  crab 
gear.  Red  crab  gear  would  be 
identifiable  through  required  markings 
on  the  buoys  used  at  the  end  of  each  set 
of  traps/pots. 

The  maximum  allowable  size  of  all 
traps/pots  used  in  the  limited  access  red 
crab  fishery  when  under  a  red  crab  DAS 
would  be  18  ft*  (0.51  m ')  in  volume.  In 
conjunction  with  the  trap/pot  limit 
described  above,  this  would  prevent  a 
potential  increase  in  the  per-day 
efficiency  of  fishing  vessels  fishing 
under  a  red  crab  DAS. 

The  use  of  parlor  traps/pots  or  non- 
trap/pot  gear  by  a  vessel  fishing  in  the 
limited  access  red  crab  fishery  when 
under  a  red  crab  DAS  would  be 
prohibited.  Because  red  crab  traps/pots, 
unlike  parlor  traps/pots,  do  not  prevent 
the  escape  of  crabs  from  the  trap,  many 
of  the  crabs  that  might  enter  the  traps 
during  the  period  between  trips  would 
be  gone  before  the  vessel  returned  to 
haul  the  traps  on  a  subsequent  trip. 
Also,  lost  red  crab  traps  do  not  present 
a  ghost  fishing  problem,  because  the 
crabs  can  escape  from  the  traps.  Vessels 
fishing  under  the  red  crab  incidental 
catch  provisions,  including  vessels  in 
the  red  crab  fisher\'  when  not  fishing 
under  a  red  crab  DAS.  would  not  be 
prohibited  from  using  parlor  traps/pots 
or  non-trap/pot  gear. 

Annual  Monitoring  and  Framework 
Adjustment  Measures 

The  Council  would  prepare  a  biennial 
Stock  Assessment  and  Fishery 
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Evaluation  (SAFE)  Report  for  the  red 
crab  fishery  and  its  resource.  The  Red 
Crab  PDT  would  meet  at  least  annually 
to  review  the  status  of  the  stock  and  the 
fishery.  The  PDT  would  report  any 
necessary  adjustments  to  the  measiues 
and  recommendations  for  the 
specifications  and  TACs  to  the  Council's 
Red  Crab  Committee,  which  in  tirni 
would  recommend  appropriate  changes 
to  the  Council.  Specifications  would  be 
recommended  to  NMFS,  and  changes  to 
management  measures  would  be 
adopted  through  a  framework 
adjustment  or  FMP  amendment. 

The  framework  adjustment  process, 
on  an  aimual  basis  or  at  any  other  time 
during  the  fishing  year,  would  be 
similar  to  that  used  in  other  Northeast 
Region  fisheries.  This  process  would 
permit  changes  to  be  made  to  the 
regulations  in  a  timely  manner  without 
going  through  the  FMP  amendment 
process. 

Ehiring  the  framework  adjustment 
process,  the  Coimcil  would  meet  to 
develop  new  management  measiues  to 
the  FMP.  Either  during,  or  at  the 
conclusion  of  the  framework  process, 
the  public  would  be  provided  an 
opportunity  to  offer  comments  on  the 
Council's  framework  adjustment  process 
and  the  newly-developed  management 
measures. 

In  the  instant  case,  the  Council 
provided  the  public  with  an  opportunity 
to  comment  on  the  framework 
adjustment  measures.  The  management 
measures  and/or  changes  to  them  could 
be  implemented  and  adjusted  through 
the  framework  process  and  specifically 
include  the  following:  (1)  OY;  (2) 
management  unit;  (3)  technical 
parameters  for  MSY;  (4)  description  and 
identification  of  EFH;  (5)  description 
and  identification  of  HAPCs;  (6) 
incidental  catch  limits;  (7)  minimiun 
size  of  landed  crabs;  (8)  restricting 
directed  fishing  to  male  crabs  only;  (9) 
butchering/processing  restrictions;  (10) 
trap/pot  limits;  (11)  gear  requirements/ 
restrictions;  (12)  TAC;  (13)  trip  limits; 
(14)  controlled  access;  (15)  DAS;  and 
(16)  any  other  measure  currently 
included  in  the  FMP. 

Piusuant  to  section  304(b)  of  the 
Magnuson-Stevens  Act,  the  Secretary 
has  made  minor  modifications  to  the 
framework  process  outlined  in  the 
regulations.  These  modifications  help  to 
clarify  the  Secretary's  authority  and 
discretion  to  publish  framework 
measures  as  a  final  rule  without  prior 
notice  and  comment.  Although  the 
Council,  after  consideration  of 
numerous  criteria,  may  recommend  that 
a  rule  be  published  directly  as  a  final 
rule,  this  recommendation  does  not 
affect  the  Secretary's  authority  or 


discretion  in  deciding  whether  it  is 
appropriate  to  publish  the  rule  without 
prior  notice  and  comment.  However,  in 
order  to  publish  a  final  rule  without 
prior  notice  and  comment,  the  Secretary 
must  make  a  finding  under  the 
Administrative  Procedure  Act  that  good 
cause  exists  to  waive  prior  notice  and 
comment. 

Essential  Fish  Habitat  (EFH) 

The  Coimcil  proposes  to  use  depth 
zone  affinities  for  EFH.  EFH  for  red  crab 
includes  those  areas  of  the  offshore 
waters  (out  to  the  offshore  U.S. 
boundary  of  the  EEZ),  in  depths 
between  200 — 1,800  m,  as  identified 
and  described  in  section  3.7.4  of  the 
FMP. 

This  proposed  rule  would  also  revise 
the  definitions  of  "Coimcil",  "Day(s)-at- 
Sea",  "Fishing  year",  "Processor", 
"Processing,  or  to  process,  in  the 
Atlantic  herring  fishery",  and  "Sorting 
machine",  to  clarify  the  meaning  of  each 
and  to  provide  consistency  with  text 
used  in  like  definitions  from  other 
species  regulations. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Coimcil  prepared  an  FEIS  for  the 
FMP;  a  notice  of  availability  for  the 
DEIS  was  published  on  November  30, 
2001  (66  FR  59787).  The  Council  has 
selected  a  preferred  alternative 
management  strategy  intended  to 
mitigate,  to  the  extent  possible,  all 
possible  social  and  economic  adverse 
effects  while  minimizing  risks  to  the 
resource  and  its  enviroimient.  Overall, 
the  proposed  action  is  expected  to  have 
significant  positive  effects  on  the  red 
crab  resource  relative  to  the  no  action 
alternative. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA) 
that  describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  in  the  preamble  and  in  the 
SUMMARY. 

The  following  sections  provide  a 
summary  of  the  analyses  of  the  potential 
impacts  of  the  management  alternatives 
considered  in  the  FMP.  The  full 
descriptions  of  the  management 
alternatives,  and  the  specific  measures 
associated  with  each  alternative,  are 
provided  in  detail  in  sections  4.2  and 
4.3  of  the  FMP.  Also,  the  full  analyses 
of  the  potential  impacts  of  the  specific 
measures  associated  with  each 
alternative  are  provided  in  detail  in 
section  5.3  of  the  FMP.  A  full  analysis 


of  the  differences  among  the 
management  alternatives  is  provided  in 
section  5.4  of  the  FMP. 

Quantitative  information  is  limited  for 
this  fishery.  When  possible,  the 
quantitative  impacts  of  the  alternatives  ° 
were  considered,  but  in  many  instances 
it  was  only  possible  to  qualitatively 
describe  impacts. 

The  proposed  measures  could  affect 
any  vessel  that  has  participated  in  the   ' 
red  crab  fishery,  all  of  which  readily  fall 
within  the  Small  Business 
Administration's  (SBA)  definition  of 
small  business  and  the  RFA's  definition 
of  "small  entity."  Therefore,  all 
alternatives  and  analyses  associated 
with  the  FMP  and  proposed  rule 
necessarily  are  alternatives  and  analyses 
applicable  to  impacts  on  small  entities. 
The  Council  IRFA  identified  86 
individual  vessels  that  reported  some 
landings  of  red  crab  during  1991-2001. 
The  IRFA  considered  the  level  of 
participation  in  the  fishery  by 
examining  cumulative  landings  made  by 
the  vessels  over  the  11-year  period. 
Forty-seven  vessels  made  cumulative 
landings  of  less  than  1,000  lb  (453.6  kg). 
Twenty-two  vessels  had  cumulative 
landings  between  1,000  lb  (453.6  kg) 
and  10,000  lb  (4,535.9  kg).  Only  two  of 
these  vessels  landed  5,000  lb  (2,268  kg) 
or  more  in  any  one  year. 

Four  vessels  reported  between  10,000 
lb  (4,535.9  V%)  and  100,000  lb  (45,359.2 
kg)  of  cumulative  landings  during  the 
period,  though  none  of  these  vessels 
made  landings  in  more  than  2  of  the  11 
years.  Another  six  vessels  reported 
between  100,000  lb  (45,359.2  kg)  and 
1,000,000  lb  (453,592.4  kg)  of 
cumulative  landings  in  the  period.  None 
of  these  vessels  reported  any  landings 
prior  to  1995,  and  two  vessels  reported 
landings  only  in  2001. 

Seven  vessels  reported  cumulative 
landings  greater  than  1  million  lb 
(453,592.4  kg).  Of  the  seven,  two  vessels 
have  not  reported  any  landings  since 
1993.  The  remaining  five  vessels  are 
currently  reporting  landings. 

The  Council  examined  more  recent 
data  in  the  IRFA,  but  noted  that  the 
available  landings  and  revenue  data  are 
incomplete  because  red  crab  vessels  and 
dealers  have  not  been  required  to 
participate  in  the  existing  NMFS 
mandatory  reporting  program  for  vessels 
and  dealers.  If  vessels  or  dealers  are 
involved  in  one  of  the  other  fisheries 
that  requires  Federal  permits  and 
mandatory  reporting,  their  red  crab 
activity  has  been  included  in  those 
reports.  This  circumstance  means  that 
the  stated  number  of  entities  subject  to 
the  regulation  is  a  lower-bound 
estimate,  since  the  number  of  non- 
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federally  permitted  entities  cannot  be 
estimated. 

The  Council's  IRFA  also  utilized 
information  obtained  through  a 
voluntary  survey  of  participants  in  the 
red  crab  fishery.  Most  of  the  vessel 
owners  who  responded  to  the  survey 
reported  that  they  are  dependent  upon 
red  crab  landings  for  100  percent  of 
their  aimual  income.  The  processors 
who  responded  to  the  survey  reported 
that  they  all  process  many  species 
besides  red  crab,  and  that  red  crab 
accounts  for  an  average  of  11.5  percent 
of  their  fish  processing  operations. 

The  IRFA  notes  that  17  vessels 
requested  the  Letter  of  Authorization 
(LOA)  required  under  the  emergency 
regulations  to  harvest  more  than  100  lb 
(45.4  kg)  of  red  crab  per  trip  during  the 
period  May  18  -  November  14,  2001.  Of 
those  vessels,  seven  actually  reported 
red  crab  landings  during  the  period. 
Only  six  vessels  made  multiple  trips 
during  the  emergency  period  and 
consistently  landed  at  or  near  the  trip 
limit  of  65,000  lb  (29.5  mt). 

In  addition  to  the  proposed 
management  program,  the  Council 
considered  eight  management  program 
alternatives  and  a  "no  action" 
alternative.  Each  management  program 
is  composed  of  a  suite  of  management 
measures,  though  some  measures  are 
common  to  most  or  all  of  the 
alternatives.  Most  of  the  alternatives 
included  limited  access  programs,  and 
all  of  the  alternatives  included  some 
level  of  incidental  catch  limits  for 
vessels  targeting  species  other  than  red 
crab.  In  addition,  all  of  the  management 
alternatives  include  requirements  for 
fishing  gear  to  be  marked,  restrictions 
on  the  use  of  non-trap  gear  in  the 
directed  fishery,  and  permit  and 
reporting  requirements.  While  there  are 
economic  impacts  on  small  entities 
associated  with  these  measures,  the 
impacts  are  the  same  for  all  of  the 
alternatives.  The  impacts  of  these 
measures  will  be  described  separately 
from  the  discussion  of  the  alternatives. 

Limited  Access  Program 

The  limited  access  eligibility  criteria 
included  in  the  proposed  action 
requires  a  vessel  to  have  landed  more 
than  250,000  lb  (113.40  mt)  of  red  crab 
during  the  3  years  prior  to  the  control 
date  (March  1,  1997  -  February  29, 
2000).  The  Council  expected  a 
minimum  of  five  vessels  to  meet  these 
eligibility  criteria.  The  Council 
considered  establishing  less  restrictive 
eligibility  criteria,  and  expected  a 
minimum  of  eight  vessels  to  meet  the 
least  restrictive  criteria  considered, 
which  would  have  required  a  vessel  to 
have  landed  40,000  lb  (18.143.7  kg)  or 


more  during  the  eligibility  period  of 
March  1, 1997— February  29,  2000.  This 
implies  that  three  entities  may  be 
negatively  impacted  because  the 
proposed  limited  access  program  will 
exclude  them  from  the  directed  fishery. 
These  three  vessels  landed  at  least 
10.000  lb  (4,535.9  kg)  of  red  crab  for  3 
years  prior  to  the  control  date,  for  an 
average  of  3,333  lb  (1,511.8  kg)  per  year. 
The  IRFA  estimated  the  maximum 
revenue  loss  to  be  $2,833  per  year  for 
each  of  these  vessels. 

The  IRFA  also  evaluated  the  impact  of 
the  proposed  program  by  comparing  the 
qualifying  vessels  with  the  vessels  that 
fished  multiple  times  under  LOAs 
issued  under  the  emergency  regulations. 
This  comparison  indicates  that  one 
entity  may  be  excluded  from  the 
directed  fishery  by  the  proposed  criteria 
because  the  vessel  entered  the  fishery 
after  the  control  date  of  March  1 ,  2000. 
This  vessel  does  not  currently 
participate  in  the  fishery  and  has  left  the 
New  England  area.  The  impacts  on  this 
vessel  will  be  severe,  but  caimot  be 
detailed  in  the  IRFA  because  of  data 
confidentiality  restrictions. 

The  revenue  effects  on  these  impacted 
entities  would  be  moderated  if  they  can 
adapt  their  fishing  activities  and 
redirect  their  fishing  activity  onto  other 
species.  It  appears  that  most  will  have 
this  option.  Of  the  17  vessels  noted 
above  that  were  issued  LOAs  under  the 
emergency  action,  14  had  the  vessel 
permits  necessary  to  fish  in  other 
fisheries,  including  other  limited  access 
fisheries  such  as  American  lobster, 
summer  flounder,  scup  and  black  sea 
bass. 

Incidental  Catch  Allowance 

The  proposed  action  would 
implement  an  incidental  catch  limit  of 
500  lb  (226.8  kg)  per  trip.  The  Council 
believed  that  this  would  ensure  that  the 
offshore  lobster  fishery,  as  well  as  other 
fisheries,  would  be  able  to  continue  to 
land  relatively  small  amounts  of  red 
crab  as  incidental  catch.  Alternative 
levels  for  incidental  catch  that  were 
considered  were  50-lb  (22.7-kg),  100-lb 
(45.4-kg),  and  1,000-lb  (453.6-^g) 
limits.  The  Council's  IRFA  examined 
red  crab  landings  data  for  the  period 
1998-2000  and  identified  trips  that 
landed  red  crab  as  incidental  catch. 
Approximately  27  percent  of  trips 
landed  50  lb  (22.7  kg)  or  less;  nearly  40 
percent  landed  up  to  100  lb  (45.4  kg); 
nearly  75  percent  landed  up  to  500  lb 
(226.8  kg);  and  89  percent  landed  up  to 
1.000  lb  (453.6  kg). 

Gear  Restrictions 

All  of  the  alternatives  would  require 
red  crab  gear  to  be  marked  in  a  manner 


consistent  with  current  industry 
practices,  so  the  impacts  of  the  gear- 
marking  requirements  are  minor.  In 
addition,  all  alternatives  would  prohibit 
vessels  targeting  red  crab  from  using 'any 
gear  other  than  pot/trap  gear.  The 
directed  fishery  currently  uses  only  pot/ 
trap  gear,  so  there  are  no  impacts 
associated  with  this  restriction. 

Permits  and  Reporting  Requirements 

Vessels  landing  red  crab  would  be 
required  to  have  permits,  as  would 
dealers  purchasing  red  crab  from 
permitted  vessels.  Operators  of  vessels 
with  red  crab  permits  would  be  required 
to  obtain  operator  permits.  Vessels 
landing  red  crab  would  need  to  submit 
logbook  reports,  and  dealers  purchasing 
this  species  would  need  to  submit 
dealer  reports.  Some  vessels  and  dealers 
are  currently  issued  the  required 
permits  as  a  resuh  of  their  participation 
in  other  managed  fisheries.  For  those 
entities,  the  red  crab  fishery  would  be 
added  to  an  existing  permit  and  there 
would  be  no  new  impacts. 

Some  vessel  owners  and  dealers  may 
have  to  obtain  Federal  permits  for  the 
first  time.  In  these  instances,  the  costs 
associated  with  completing  the 
necessary  applications  would  be;  Vessel 
permit,  $7.50/applicant;  dealer  permit, 
$7.50/applicant;  and  operator  permit. 
$15.00.  Annual  costs  associated  with 
completing  vessel  trip  reports  are 
estimated  at  $20.00.  Annual  costs 
associated  with  dealer  reporting  are 
estimated  at  $30.00. 

Impacts  of  Alternatives  on  Vessels 

The  economic  impacts  of  the  other 
measures  included  in  the  alternatives 
considered  by  the  Council  are 
summarized  below.  The  proposed 
action  is  referred  to  in  the  IRFA  as 
Alternative  5  (Preferred  Alternative). 

Proposed  Action:  Target  TAC.  DAS  and 
Trip  Limits 

The  proposed  action  would  establish 
a  target  TAC  at  a  level  that  would 
prevent  overfishing.  In  order  to 
constrain  landings  to  the  level  of  the 
target  TAC,  DAS  would  be  allocated  to 
each  vessel  that  qualified  for  the  limited 
access  permit.  These  DAS  would  be 
calculated  based  on  the  average 
landings  in  the  fishery,  but  each  vessel 
would  be  allowed  to  land  red  crab 
under  a  trip  limit  restriction  of  at  least 
75,000  lb/trip  (34,019.4  kg/trip).  A 
vessel  that  demonstrated  higher 
landings  in  the  past  would  be  assigned 
a  trip  limit  equal  to  the  highest  landings 
on  a  historical  trip.  In  addition  to  the 
trip  limit  restriction,  the  limited  access 
vessels  would  be  limited  to  using  600 
pots/traps.  The  landings  of  female  crabs 
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(other  than  a  small  allowance  for 
accidental  retention)  would  be 
prohibited.  This  would  limit  the  extent 
to  which  red  crabs  could  be  butchered 
or  processed  prior  to  landing. 

The  impact  of  the  DAS  under  the 
proposed  action  presumed  a  potential 
DAS  allocation  of  up  to  183  DAS  each. 
This  represents  a  reduction  £rom  the 
number  of  days  that  red  crab  vessel 
owners  reported  being  at  sea  (200-300 
days).  The  IRFA  notes  that  the  owners 
of  five  vessels  active  in  the  fishery 
commented  that  they  could  operate 
profitably  on  an  allocation  of  183  days. 
Because  vessels  can  expend  their  DAS 
when  they  choose.  DAS  are  expected  to 
allow  flexibility  in  fishing  activity  and 
more  consistent  supply  to  the  red  crab 
market. 

The  proposed  trip  limit  would  allow 
vessels  to  operate  at  their  best  historical 
level,  so  impacts  are  expected  to  be 
slight.  The  use  of  historical  levels  would 
maintain  each  vessel's  individual 
competitive  position  within  the  fishery. 
The  IRFA  noted  that  it  would  not 
always  be  possible  for  a  vessel  to 
duplicate  its  highest  level  of  landings, 
so  that,  on  average,  vessel  trips  would 
likely  land  less  than  the  vessel  trip 
limit. 

Several  of  the  measures  in  this 
alternative  are  consistent  with  the  way 
the  fishery  cxurently  operates  and  so 
would  have  no  impact.  In  response  to 
market  demand,  red  crab  landings  have 
been  composed  almost  exclusively  of 
male  crabs.  The  average  number  of  traps 
used  in  the  fishery  is  estimated  at  560, 
so  the  600-trap  limit  would  have  no 
impacts,  except  to  prevent  an  expansion 
of  effort.  The  restrictions  on  red  crab 
processing  at  sea  are  intended  to 
improve  the  ability  to  enforce  the  trip 
limits  and  restrictions  on  landing 
females.  The  butchering/processing 
restriction  is  consistent  with  the 
practice  of  most  of  the  vessels  known  to 
participate  in  the  fishery,  although  it 
appears  at  least  one  vessel  would  have 
to  modify  its  operations. 

Alternative  1 :  Emergency  Rule 

The  incidental  catch  allowance,  gear 
restrictions,  permits  and  reporting 
requirements  are  included  in  this 
alternative.  This  alternative  does  not 
include  a  limited  access  program.  The 
principal  management  measure  in  this 
alternative  is  a  hard  TAG,  with  closure 
of  the  directed  fishery  required  when 
the  TAG  is  attained.  This  alternative 
would  also  establish  trip  limits  and  trap 
limits.  When  quotas  are  relatively  low, 
the  fishing  industry  generally  attempts 
to  land  as  much  as  possible  before  the 
TAG  is  attained  and  the  fishery  is 
closed.  This  results  in  a  glut  of  products 


that  may  exceed  market  demand, 
resulting  in  lower  revenues  to  fishermen 
and  economic  waste.'  It  also  interrupts 
supply  to  markets  due  to  the  closed 
fishery.  Each  regulated  entity  would, 
therefore,  experience  unstable  revenue 
and  have  to  deal  with  market  supply 
problems.  The  fishery  under  the 
emergency  regulations  demonstrated 
this  effect. 

Alternative  2:  Hard  TAC  with  Trap/Pot 
Limits 

The  limited  access  program, 
incidental  catch  allowance,  gear 
restrictions,  permits  and  reporting 
requirements  are  included  in  this 
alternative.  This  alternative  would 
establish  a  trap  limit  for  all  limited 
access  vessels,  intended  to  make  fishing 
effort  equivalent.  This  alternative  would 
also  prohibit  most  landings  of  female 
red  crab  and  would  restrict  butchering/ 
processing  at  sea.  The  major  impacts 
associated  with  this  alternative  would 
be  related  to  the  fishery  closures  when 
the  TAG  was  attained,  and  to  the  trap 
limit.  The  impacts  of  the  hard  TAG 
would  be  the  same  as  in  Alternative  1. 
The  impacts  of  the  trap  limit  would  be 
to  force  vessels  to  operate  at  less  than 
their  full  capacity,  reducing  their 
efficiency.  Reducing  the  number  of 
traps/pots  from  current  levels  would 
reduce  the  catch  without  any  associated 
reduction  of  costs,  resulting  in  reduced 
profitabiUty  and  higher  costs  per  crab 
harvested. 

Alternative  3:  Hard  TAC,  Tmp/Pot 
Limits,  and  Trip  Limits 

The  limited  access  program, 
incidental  catch  allowance,  gear 
restrictions,  permits  and  reporting 
requirements  are  included  in  this 
alternative.  The  measures  in  Alternative 
2  are  also  included,  and  a  trip  limit 
measure  is  added.  All  limited  access 
vessels  would  be  restricted  to  the  same 
trip  limit,  whether  or  not  the  vessels 
had  the  ability  to  make  landings  higher 
than  the  trip  limit.  Such  vessels  would 
be  forced  to  operate  in  an  inefficient 
maimer,  and  in  some  cases  might  not 
generate  enough  revenue  to  cover  their 
variable  costs.  Some  of  these  vessels 
could  decide  not  to  participate  in  the 
fishery.  The  impact  of  such  decisions 
could  be  offset  by  fishing  for  other 
species,  but  it  is  impossible  to  estimate 
how  much  additional  revenue  this 
would  generate. 

Alternative  4:  Target  TAC  with  DAS 

The  limited  access  program, 
incidental  catch  allowance,  gear 
restrictions,  permits  and  reporting 
requirements  are  included  in  this 
alternative.  This  alternative  would 


establish  a  trap  limit  for  all  limited 
access  vessels,  prohibit  most  landings  of 
female  red  crab,  and  restrict  butchering/ 
processing  at  sea.  This  alternative 
would  set  a  target  TAG,  and  allocate 
DAS  to  limited  access  vessel  intended  to 
maintain  landings  consistent  with  the 
target  TAG.  The  only  difference  between 
this  alternative  and  the  measures  in  the 
proposed  action  is  that  this  alternative 
would  not  establish  trip  limits.  The  lack 
of  a  trip  limit  would  reduce  the  impact 
on  the  limited  access  vessels  by 
allowing  them  to  make  each  trip  as 
profitable  as  possible.  However,  the 
Gouncil  selected  the  proposed  action 
because  the  addition  of  trip  limits 
would  constrain  vessels  to  operate  at 
historical  levels  only,  ntaining  each 
vessel's  relative  individual  competitive 
position  within  the  fishery,  as  of  the 
gontrol  date.  It  would  also  constrain  the 
total  fleet  to  meet  the  conservation 
objectives  of  the  FMP. 

Alternative  5:  Trip  Limits  and  Set 
Number  of  Trips 

The  limited  access  program, 
incidental  catch  allowance,  gear 
restrictions,  permits  and  reporting 
requirements  are  included  in  this 
alternative.  This  alternative  would 
establish  a  trap  limit  for  all  limited 
access  vessels,  prohibit  most  landings  of 
female  red  crab,  and  restrict  butchering/ 
processing  at  sea.  This  alternative 
would  allocate  a  specified  number  of 
trips  to  limited  access  vessels,  and  set 
a  trip  limit  for  such  vessels.  The  only 
difference  between  this  alternative  and  • 
that  contained  in  the  proposed  measures 
is  that  vessel  activity  would  be 
controlled  on  a  trip  level,  rather  than  a 
DAS  level,  and  there  would  be  no 
formalized  calculation  of  a  target  TAG. 
Even  though  a  TAG  would  not  be 
specified,  the  allocation  of  trips  and 
establishment  of  trip  limits  would  have 
to  take  the  total  catch  into  account. 
Depending  on  the  level  of  the  trip  limit, 
it  could  require  vessels  to  operate  in  an 
inefficient  manner.  Gonsideration  was 
given  in  this  alternative  to  establishing 
trip  limits  specific  to  each  vessel,  which 
could  have  improved  the  efficiency  of 
operations  and  reduced  the  impacts. 

Alternative  6:  All  Possible  Measures 

The  limited  access  program, 
incidental  catch  allowance,  gear 
restrictions,  permits  and  reporting 
requirements  are  included  in  this 
alternative.  This  alternative  included  all 
of  the  measures  in  the  proposed  action, 
but  added  a  minimum  size  requirement. 
The  minimum  size  restriction  is 
projected  to  have  little  impact  because 
there  is  no  market  for  small  red  crabs, 
so  this  alternative  has  economic  impacts 
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similar  to  those  of  the  preferred 
alternative. 

Alternative  7:  IVQ  with  Controlled 
Access 


The  limited  access  program, 
incidental  catch  allowance,  gear 
restrictions,  permits  and  reporting 
requirements  are  included  in  this 
alternative.  In  addition,  this  alternative 
would  establish  a  TAG.  and  establish 
Individual  Vessel  Quotas  (IVQs)  that 
would  allocate  to  each  vessel  an 
individual  percentage  share  of  the  TAG. 
Vessels  would  be  able  to  operate  at  their 
peak  efficiency,  maximizing  their 
revenue,  and  thus  their  profit.  The 
creation  of  use  rights  means  that  some 
vessel  owners  would  gain  economically 
and  some  would  lose;  this  creates  a 
redistribution  of  wealth  and  has  equity 
implications.  New  quota-based 
programs  including  IVQs  are  currently 
not  allowed  under  the  Magnuson- 
Stevens  Act. 

Alternative  8:  IVQ  Only 

The  incidental  catch  allowance,  gear 
restrictions,  permits  and  reporting 
requirements  are  included  in  this 
alternative.  This  alternative  would  not 
establish  a  limited  access  program,  but 
would  establish  an  IVQ.  In  the  absence 
of  a  limited  access  program,  more 
vessels  would  participate  in  the  fishery. 
Because  of  this,  each  IVQ  vessel  would 
have  a  smaller  share  of  the  TAG  than  in 
the  previous  alternative.  The  economic 
benefits  of  IVQ  would  still  be  realized, 
but  would  be  shared  among  a  larger 
group  of  vessels  thus  diminishing  per- 
vessel  share.  New  quota-based  programs 
including  IVQs  are  currently  not 
allowed  under  the  Magnuson-Stevens 
Act. 

Alternative  9:  No  Action 

I  Without  regulatory  action,  additional 
vessels  would  enter  the  fishery  and 
current  participants  could  increase 
harvest  levels  without  restriction.  In  the 
short  term,  landings  and  revenue  could 
increase  for  many  vessels,  but  because 
uncontrolled  landings  could  not  be 
sustained,  eventually  the  profitability  of 
all  vessels  would  decrease.  With  the 
entry  of  additional  vessels,  the  catch  per 
vessel  would  decrease.  There  would 
initially  be  an  increased  supply  of  red 
crabs  to  consumers  because  landings 
would  not  be  restricted,  but  the  long- 
term  effect  would  be  decreased  supply 
and,  presumably,  higher  prices. 
Uncontrolled  and  potentially  escalating 
fishing  effort  could  have  negative 
economic  impacts  on  those  businesses 
that  depend  on  the  red  crab  fishery. 


Economic  Impacts  on  Dealers 

In  2001.  the  NMFS  dealer  reports 
indicated  that  seven  dealers  purchased 
red  crab;  of  these,  only  one  purchased 
more  than  1,500  lb  (680,4  kg).  For  the 
other  six,  red  crab  appears  to  have 
represented  a  minor  part  of  their 
business.  Gonsideration  of  impacts  on 
dealers  is  hampered  by  the  limited  data 
available.  The  dealer(s)  who  purchased 
96  percent  of  the  red  crab  landed  caimot 
be  identified  in  the  existing  data. 

Another  way  to  look  at  dealer 
dependence  on  red  crab  is  to  consider 
the  dollar  value  of  red  crab.  By  this 
measure,  only  one  dealer  depended  on 
red  crab  for  more  than  $200,000  in 
revenue.  In  2000,  there  were  three 
dealers  listed  in  the  dealer  database  that 
purchased  12  percent  of  the  red  crab 
landings.  The  dealer(s)  who  purchased 
88  percent  of  the  red  crab  landings 
could  not  be  identified  in  the  existing 
data. 

The  proposed  action  has  only  limited 
impact  on  dealers  because  the  red  crab 
fishery  is  expected  to  operate  at  levels 
similar  to  those  in  recent  years. 

Competitive  Effects  Analysis 

Most,  if  not  all.  of  the  vessels,  dealers, 
and  processors  fall  within  the  definition 
of  small  entities  and,  thus,  any 
alternatives  to  reduce  impacts  are 
necessarily  alternatives  affecting 
impacts  on  small  entities.  The  voluntary 
survey  indicated  that  one  processor 
employs  1,000  people,  which  is  a 
number  greater  than  that  specified  in 
the  definition  of  a  small  entity. 
However,  the  maximum  number  of  year- 
round  employees,  as  opposed  to 
seasonal,  for  any  processor,  was  listed 
as  400  so  it  is  possible  that  all  dealers 
would  be  appropriately  categorized  as 
small  entities.  There  is  also  an 
indication  that  a  fish  and  seafood 
wholesaler  that  employs  150  people 
may  not  be  a  small  entity.  However,  the 
percentage  of  this  wholesaler's  business 
revenue  that  comes  from  the  sale  of  red 
crab  products  ranges  from  less  than  1 
percent  to  33  percent  and  averages  only 
slightly  more  than  25  percent.  Because 
of  the  small  nature  of  the  fishery  and  the 
issue  of  confidentiality,  it  is  not  possible 
to  disclose  if  there  are  disproportionate 
size  effects.  There  are  no 
disproportionate  costs  of  compliance 
among  the  affected  small  entities.  The 
proposed  action  does  not  create 
regulations  that  duplicate,  overlap,  or 
conflict  with  any  state  regulation  or 
other  Federal  law. 

A  copy  of  this  analysis  is  available 
from  the  Gouncil  (see  ADDRESSES). 

This  rule  contains  eight  coUection-of- 
information  requirements,  which  have 


been  submitted  to  0MB  for  approval. 
The  public's  reporting  burden  for  the 
coUection-of-information  requirements 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUection-of-information 
requirements. 

"The  new  reporting  requirements  and 
the  estimated  time  for  a  response  are  as 
follows: 

Vessel  trip  reports.  OMB  control 
number  0648-0212 

(5  minutes/response). 

Dealer  purchase  reports,  OMB  control 
number  0648-0229 

(10  minutes/response). 

Limited  access  vessel  permits,  OMB 
control  number  0648-0202  (5  minutes/ 
response). 

Incidental  catch  vessel  permits,  OMB 
control  number  0648-0202  (5  minutes/ 
response). 

Dealer  permits,  OMB  control  number 
0648-0202 

(5  minutes/response). 

Operator  permits,  OMB  control 
number  0648-0202 

(60  minutes/response). 

Observer  deployments,  OMB  control 
number  0648-0202 

(2  minutes/response). 

Gear  marking  requirements,  OMB 
control  number  0648-0351 

(36  minute/response). 

Public  comment  is  sought  regarding: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington  DG  20503  (Attn:  NOAA 
Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  coUection-of- 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects  in  SO  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  June  14,  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.1,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.1    Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMPs)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP);  Atlantic  sahnon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Scallop  FMP);  the 
Atlantic  surf  clam  and  ocean  quahog 
fisheries  (Atlantic  Surf  Clam  and  Ocean 
Quahog  FMP);  the  NE  multispecies  and 
monkfish  fisheries  ((NE  Multispecies 
FMP)  and  (Monkfish  FMP));  die  summer 
flounder,  scup,  and  black  sea  bass 
fisheries  (Summer  Flounder,  Scup,  and 
Black  Sea  Bass  FMP);  the  Atlantic 
bluefish  fishery  (Atlantic  Bluefish  FMP); 
the  Atlantic  herring  fishery  (Atlantic 
Herring  FMP);  the  spiny  dogfish  fishery 
(Spiny  Dogfish  FMP);  the  Atlantic  deep- 
sea  red  crab  fishery  (Deep-Sea  Red  Crab 
FMP);  and  the  tilefish  fishery  (Tilefish 
FMP).  *  *  * 

•  *        *     '   *        * 

3.  In  §648.2,  the  definitions  of 
"Council",  "Day(s)-at-Sea",  "Fishing 
year",  "Processor",  "Processing,  or  to 
process,  in  the  Atlantic  herring  fishery", 
and  "Sorting  machine"  are  revised  and 
new  definitions  for  "Atlaintic  deep-sea 
red  crab  (red  crab)",  "Full-processing 
(fully  process),  with  respect  to  the 
Atlantic  deep-sea  red  crab  fishery", 
"Parlor  trap/pot".  "Red  Crab 
Management  Unit",  and  "Red  crab  trap/ 
pot"  are  added  in  alphabetical  order  to 
read  as  follows: 

1648^    Definitions. 

*  *        •        •        • 

Atlantic  deep-sea  red  crab  (red  crab) 
means  Chaceon  quinquedens. 

***** 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atiantic  herring,  AUantic  sea 
scallop,  Atlantic  deep-sea  red  crab,  and 
NE  multispecies  and  monkfish  fisheries; 
or  the  Mid-Atlantic  Fishery 
Management  Council  (MAFMC)  for  the 


Atlantic  mackerel,  squid,  and  butterfish; 
Atlantic  surf  clam  and  ocean  quahog; 
summer  flounder,  scup,  and  black  sea 
bass;  spiny  dogfish;  Atlantic  bluefish; 
and  tilefish  fisheries. 
***** 

Day(s)-at-Sea  (DAS),  with  respect  to 
the  NE  multispecies  and  monkfish 
fisheries  (except  as  described  in 
§648.82(k)(l)(iv)),  Atlantic  sea  scallop 
fishery,  and  Atlantic  deep-sea  red  crab 
fishery,  means  the  24-hour  periods  of 
time  or  any  part  thereof  during  which  a 
fishing  vessel  is  absent  from  port  to  fish 
for,  possess  or  land,  or  fishes  for, 
possesses  or  lands,  regulated  species, 
monkfish,  scallops,  or  red  crabs.  With 
respect  to  the  red  crab  fishery,  any 
portion  of  a  calendar  day  in  which  a 
vessel  is  out  of  port,  after  having 
declared  into  the  red  crab  DAS  fishery, 
shall  count  as  a  full  DAS. 
***** 

Fishing  year  means:  (1)  For  the 
AUantic  sea  scallop  and  Atlantic  deep- 
sea  red  crab  fisheries,  from  March  1 
through  the  last  day  of  February  of  the 
following  year.  (2)  For  the  NE 
multispecies  and  monkfish  fisheries, 
from  May  1  through  April  30  of  the 
following  year.  (3)  For  all  other  fisheries 
in  this  part,  frt)m  January  1  through 
December  31. 
***** 

Full-processing  (fully  process),  with 
respect  to  the  Atlantic  deep-sea  red  crab 
fishery,  means  any  activity  that  removes 
meat  from  any  part  of  a  red  crab. 

Parlor  trap/pot  means  any  structure  or 
other  device,  other  than  a  net,  with  two 
or  more  compartments  within  designed 
to  impede  escape,  that  is  placed,  or 
designed  to  be  placed,  on  the  ocean 
bottom  and  is  designed  for,  or  is  capable 
of,  catching  lobsters  and/or  red  crabs. 

Processor,  with  respect  to  the  Atlantic 
surf  clam  and  ocean  quahog  fisheries, 
means  a  person  who  receives  surf  clams 
or  ocean  quahogs  for  a  conunercial 
purpose  and  removes  them  from  a  cage. 

Processing,  or  to  process,  with  respect 
to  the  Atlantic  herring  fishery,  means 
the  preparation  of  Atlantic  herring  to 
render  it  suitable  for  human 
consumption,  bait,  commercial  uses, 
industrial  uses,  or  long-term  storage, 
including  but  not  limited  to  cooking, 
canning,  roe  extraction,  smoking, 
salting,  drying,  freezing,  or  rendering 
into  meat  or  oil. 
***** 

Red  Cmb  Management  Unit  means  an 
area  of  the  Atlantic  Ocean  "from  35  15.3° 
N.  Lat.,  the  approximate  latitude  of  Cape 
Hatteras  Light,  NC,  northward  to  the 
U.S.-Canada  border,  extending  eastward 
from  the  shore  to  the  outer  boimdary  of 
the  exclusive  economic  zone  and 


northward  to  the  U.S.-Canada  border  in 
which  the  United  States  exercises 
exclusive  jurisdiction  over  all  Atlantic 
deep-sea  red  crab  fished  for,  possessed, 
caught  or  retained  in  or  from  such  area. 

Red  crab  trap/pot  means  any  structiue 
or  other  device,  other  than  a  net,  that  is 
placed,  or  designed  to  be  placed,  on  the 
ocean  bottom  and  is  designed  for,  or  is 
capable  of,  catching  red  crabs. 
***** 

Sorting  machine,  with  respect  to  the 
Atlantic  sea  scallop  fishery,  means  any 
mechanical  device  that  automatically 
sorts  whole  scallops  by  shell  height, 
size,  or  other  physical  characteristics. 
***** 

4.  hi  §  648.4.  paragraph  (a)  (13)  is 
added  .to  read  as  follows: 

§648.4    Vessel  permits. 

(a)  *  *  * 

(13)  fled  Crab  vessels.  Any  vessel  of 
the  United  States  must  have  been  issued 
and  have  on  board  a  valid  red  crab 
vessel  permit  to  fish  for,  catch,  possess, 
transport,  land,  sell,  trade,  barter, 
butcher  or  partially  process  at  sea  any 
red  crab  in  or  from  the  EEZ  portion  of 
the  Red  Crab  Management  Unit. 

(i)  Limited  access  red  crab  permit — 
(A)  Eligibility.  A  vessel,  or  its 
replacement,  may  be  issued  a  limited 
access  red  crab  permit  if  the  vessel's 
total  landings  averaged  greater  than 
250,000  lb  (113,400  kg)  of  red  crab  per 
year  for  the  3  years  beginning  March  1, 
1997,  through  February  29,  2000.  To 
calcidate  the  average  value  per  year,  the 
total  landings  of  whole  red  crab,  or  its 
equivalent  by  weight,  between  March  1, 
1997,  and  February  29,  2000,  inclusive, 
shall  be  divided  by  3.  If  the  quotient  is 
greater  than  250,000  lb  (113,400  kg),  the 
vessel  meets  the  landings  criteria.  For 
example,  if  a  vessel  caught  greater  than 
750.000  lb  (340,200  kg)  in  the  3-year 
qualifying  time  span — even  if  it  fished 
just  2  of  those  3  years — the  average  per 
year  would  be  greater  than  250,000  lb 
{113,400  kg). 

(B)  Application/renewal  restriction — 
[1)  Initial  application.  A  vessel  owner 
must  apply  for  an  initial  limited  access 
red  crab  permit  before  [insert  date  180 
days  from  the  effective  date  of  the  final 
rule].  No  vessel  owner  may  apply  for  an 
initial  limited  access  red  crab  permit 
after  this  date. 

(2)  Fishing  years  beyond  the  initial 
year,  (i)  For  fishing  years  beyond  the 
initial  year,  the  provisions  of  paragraph 
(a)(l)(i)(B)  of  this  section  apply. 

[ii]  A  vessel  owner  may  choose  to 
declare  out  of  the  red  crab  fishery  for 
the' next  fishing  year  by  submitting  a 
binding  declaration  on  a  form  supplied 
by  the  Regional  Administrator,  which 
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must  be  received  by  NMFS  at  least  180 
days  before  the  last  day  of  the  current 
fishing  year.  NMFS  will  presume  that  a 
vessel  intends  to  fish  during  the  next 
fishing  year  unless  such  binding 
declaration  is  received  at  least  180  days 
before  the  last  day  of  the  current  fishing 
year. 

r  (C)  Qualification  restrictions.  The 
provisions  of  paragraph  (a)(l)(i)(C)  of 
this  section  apply. 

(D)  Change  in  ownership.  The 
provisions  of  paragraph  (a)(l)(i)(D)  of 
this  section  apply. 

(E)  Replacement  vessels.  (1)  To  be 
eligible  for  a  limited  access  permit 
under  this  section,  the  replacement 
vessel's  length,  CRT,  and  NT  may  not 
exceed  by  greater  than  10  percent  the 
length,  CRT.  and  NT  of  the  vessel's 
baseline  specifications,  if  applicable. 
The  replacement  vessel  must  also  meet 
any  other  applicable  criteria  imder 
paragraph  (a)(13)(i)(F)  of  this  section. 

(2)  A  vessel  that  lawfully  replaced  a 
vessel  that  meets  the  qualification 
criteria  set  forth  in  paragraph 
la)(13)(i)(A)  of  this  section  may  qualify 
for  and  fish  under  the  permit  category 
for  which  the  replaced  vessel  qualified. 

(5)  A  vessel  that  replaced  a  vessel  that 
fished  for  and  landed  red  crab  between 
March  1,  1997,  and  February  29,  2000, 
may  use  the  replaced  vessel's  history  in 
lieu  of  or  in  addition  to  such  vessel's 
fishing  history  to  meet  the  qualification 
criteria  set  forth  in  paragraph 
(a)(13)(i)(A)  of  this  section,  unless  the 
owner  of  the  replaced  vessel  retained 
the  vessel's  permit  or  fishing  history,  or 
such  vessel  no  longer  exists  and  was 
replaced  by  another  vessel  according  to 
the  provisions  in  paragraph  (a)(l)(i)(D) 
of  this  section. 

(F)  Upgraded  vessel.  A  vessel  may  be 
upgraded,  whether  through  refitting  or 
replacement,  and  be  eligible  to  retain:  or 
renew  a  limited  access  permit, 
providing  that  the  vessel's  length,  CRT, 
and  NT  is  increased  no  more  than  once. 
Any  increase  in  any  of  the 
aforementioned  specifications  of  vessel 
size  may  not  exceed  10  percent  of  the 
vessel's  baseline  specifications,  as 
applicable.  If  any  increase  in  any  of  the 
aforementioned  specifications  of  vessel 
size  occurs,  any  increase  in  the  other 
specifications  must  be  performed  at  the 
same  time. 

(G)  Consolidation  restriction.  The 
provisions  of  paragraph  (a)(l)(i)(G)  of 
this  section  apply. 

(H)  Vessel  oaseline  specifications.  The 
vessel  baseline  specifications  in  this 
section  are  the  respective  specifications 
(length,  CRT,  and  NT)  of  the  vessel  that 
was  initially  issued  a  limited  access 
permit  as  of  the  date  the  initial  vessel 
applied  for  such  permit. 


(I)  Limited  access  permit  restrictions. 
A  vessel  issued  a  limited  access  red  crab 
permit  may  not  be  issued  a  red  crab 
incidental  catch  permit  during  the  same 
fishing  year. 

(J)  Confirmation  of  permit  history 
(CPH).  Notwithstanding  any  other 
provisions  of  this  part,  a  person  who 
does  not  currently  own  a  fishing  vessel, 
but  who  has  owned  a  qualifying  vessel 
that  has  sunk,  been  destroyed,  or 
transferred  to  another  person,  must 
apply  for  and  receive  a  CPH  if  the 
fishing  and  permit  history  of  such  vessel 
has  been  retained  lawfully  by  the 
applicant.  To  be  eligible  to  obtain  a 
CPH,  the  applicant  must  show  that  the 
qualifying  vessel  meets  the  eligibility 
requirements,  as  applicable,  in  this  part. 
Issuance  of  a  valid  CPH  preserves  the 
eligibility  of  the  applicant  to  apply  for 
a  limited  access  permit  for  a 
replacement  vessel  based  on  the 
qualifying  vessel's  fishing  and  permit 
history  at  a  subsequent  time,  subject  to 
the  replacement  provisions  specified  in 
this  section.  If  fishing  privileges  have 
been  assigned  or  allocated  previously 
under  this  part,  based  on  the  qualifying 
vessel's  fishing  and  permit  history,  the 
CPH  also  preserves  such  fishing 
privileges.  A  CPH  must  be  applied  for 
in  order  for  the  applicant  to  preserve  the 
fishing  rights  and  limited  access 
eligibility  of  the  qualifying  vessel.  An 
application  for  a  CPH  must  be  received 
by  the  Regional  Administrator  no  later 
than  30  days  prior  to  the  end  of  the  first 
full  fishing  year  in  which  a  vessel 
permit  cannot  be  issued.  Failure  to  do 
so  is  considered  abandonment  of  the 
permit  as  described  in  paragraph 
{a){l)(i)(K)  of  this  section.  A  CPH  issued 
under  this  part  will  remain  valid  until 
the  fishing  and  permit  history  preserved 
by  the  CPH  is  used  to  qualify  a 
replacement  vessel  for  a  limited  access 
permit.  Any  decision  regarding  the 
issuance  of  a  CPH  for  a  qualifying  vessel 
that  has  applied  for  or  been  issued 
previously  a  limited  access  permit  is  a 
final  agency  action  subject  to  judicial 
review  under  5  U.S.C.  704.  Information 
requirements  for  the  CPH  application 
are  the  same  as  those  for  a  limited 
access  permit.  Any  request  for 
information  about  the  vessel  on  the  CPH 
application  form  refers  to  the  qualifying 
vessel  that  has  been  sunk,  destroyed,  or 
transferred.  Vessel  permit  applicants 
who  have  been  issued  a  CPH  and  who 
wish  to  obtain  a  vessel  permit  for  a 
replacement  vessel  based  upon  the 
previous  vessel  history  may  do  so 
pursuant  to  paragraph  (a)(13)(i)(E)  of 
this  section. 

(K)  Abandonment  or  voluntary 
relinquishment  of  permits.  The 


provisions  of  paragraph  (a)(l)(i)(K)  of 
this  section  apply. 

(L)  Restrictiori  on  permit  splitting.  The 
provisions  of  paragraph  (a)(l)(i)(L)  of 
this  section  apply. 

(M)  Notification  of  eligibilitv  for  2002. 
[1)  NMFS  will  attempt  to  notify  all 
owners  of  vessels  for  which  NMFS  has 
credible  evidence  available  that  they 
meet  the  qualification  criteria  described 
in  paragraph  (a)(13)(i)(A)  of  this  section 
and  that  they  qualify  for  a  limited  access 
red  crab  permit.  Vessel  owners  must 
still  apply  by  [insert  date  180  days  from 
the  effective  date  of  the  final  rule]  to 
complete  the  qualification  requirements. 

[2)  If  the  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
issued  a  limited  access  red  crab  permit, 
and  the  vessel  owner  believes  that  there 
is  credible  evidence  that  the  vessel  does 
qualify  under  the  pertinent  criteria,  the 
vessel  owner  may  apply  for  a  limited 
access  red  crab  permit  by  [insert  date 
180  days  from  the  effective  date  of  the 
final  rule]  by  submitting  evidence  that 
the  vessel  meets  the  requirements 
described  in  paragraph  (a)(13)(i)(A)  of 
this  section. 

(N)  Appeal  of  denial  of  a  permit.  (1) 
Any  applicant  denied  a  limited  access 
red  crab  permit  may  appeal  to  the 
Regional  Administrator  within  30  days 
of  the  notice  of  denial.  Any  such  appeal 
shall  be  in  writing.  The  only  ground  for 
appeal  is  that  the  Regional 
Administrator  erred  in  concluding  that 
the  vessel  did  not  meet  the  criteria  in 
paragraph  (a)(13)(i)(A)  of  this  section. 
The  appeal  must  set  forth  the  basis  for 
the  applicant's  belief  that  the  decision 
of  the  Regional  Administrator  was  made 
in  error. 

(2)  The  appeal  may  be  presented,  at 
the  option  of  the  applicant,  at  a  hearing 
before  an  officer  appointed  by  the 
Regional  Administrator.  The  hearing 
officer  shall  make  a  recommendation  to 
the  Regional  Administrator.  The 
decision  on  the  appeal  by  the  Regional 
Administrator  is  the  final  decision  of 
the  Department  of  Commerce. 

(3)  Status  of  vessels  pending  appeal. 
A  vessel  denied  a  limited  access  red 
crab  permit  may  fish,  provided  that  the 
denial  has  been  appealed,  the  appeal  is 
pending,  the  vessel  owner  has  presented 
prima  facie  evidence  that  the  decision 
was  made  in  error,  and  the  vessel  has  on 
board  a  letter  from  the  Regional 
Administrator  authorizing  the  vessel  to 
fish.  The  Regiond  Administrator  will 
issue  such  a  letter  for  the  pendency  of 
any  appeal.  The  decision  on  the  appeal 
is  the  final  administrative  action  of  the 
Department  of  Commerce.  The  letter  of 
authorization  must  be  carried  on  board 
the  vessel.  If  the  appeal  is  finally 
denied,  the  Regional  Administrator 
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shall  send  a  notice  of  final  denial  to  the 
vessel  owner;  the  authorizing  letter  shall 
become  invalid  5  days  after  receipt  of 
the  notice  of  denial. 

(j)  Red  crab  incidental  catch  permit. 
A  vessel  of  the  United  States  that  is 
subject  to  these  regulations  and  that  has 
not  been  issued  a  red  crab  limited 
access  permit  is  eligible  for  and  may  be 
issued  a  red  crab  incidental  catch 
permit  to  catch,  possess,  transport,  land, 
sell,  trade,  barter,  butcher  or  partially 
process  at  sea  up  to  500  lb  (226.8  kg)  of 
red  crab,  or  its  eqiuvalent  as  specified 
at  §648.263(a)(2)(i)  and  (ii).  per  fishing 
trip  in  or  from  the  Red  Crab 
Management  Unit.  Such  vessel  is 
subject  to  the  restrictions  in 
§  648.263(b). 

(ii)  [Reserved] 

5.  In  §648.5,  the  first  sentence  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  AUantic  sea 
scallops  in  excess  of  40  lb  (18.1  kg),  NE 
multispecies,  spiny  dogfish,  monkfish, 
AUantic  herring,  Atlantic  surf  clam, 
ocean  quahog,  Atlantic  mackerel,  squid, 
butterfish.  scup,  black  sea  bass,  or 
bluefish,  harvested  in  or  from  the  EEZ, 
or  tilefish  harvested  in  or  from  the  EEZ 
portion  of  the  Tilefish  Management 
Unit,  or  AUantic  deep-sea  red  crab 
harvested  in  or  from  the  EEZ  portion  of 
the  Red  Crab  Management  Unit,  issued 
a  permit,  including  carrier  and 
processing  permits,  for  these  species 
under  this  part,  must  have  been  issued 
under  this  section,  and  carry  on  board, 
a  valid  operator  permit.  *  *  * 
***** 

6.  In  §  648.6,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§648.6    Dealer/processor  permits. 

(a)  *  *  * 

(1)  All  dealers  of  NE  multispecies, 
monkfish,  Atlantic  herring,  Atlantic  sea 
scallop,  AUantic  deep-sea  red  crab, 
spiny  dogfish,  summer  flounder, 
Atlantic  surf  clam,  ocean  quahog, 
AUantic  mackerel,  squid,  butterfish, 
scup,  bluefish,  tilefish,  and  black  sea 
bass;  Atlantic  surf  clam  and  ocean 
quahog  processors;  and  Atlantic  herring 
processors  or  dealers,  as  described  in 
§  648.2;  must  have  been  issued  under 
this  section,  and  have  in  their 
possession,  a  valid  permit  or  permits  for 
these  species.  A  person  who  meets  the 
requirements  of  both  the  dealer  and 
processor  definitions  of  any  of  the 
aforementioned  species'  fishery 
regulations  may  need  to  obtain  both  a 
dealer  and  a  processor  permit, 


consistent  with  the  requirements  of  that 
particular  species'  fishery  regulations. 
Persons  aboard  vessels  receiving  small- 
mesh  multispecies  and/or  AUantic 
herring  at  sea  for  their  own  use 
exclusively  as  bait  are  deemed  not  to  be 
dealers,  and  are  not  required  to  possess 
a  valid  dealer  permit  under  this  section, 
for  purposes  of  receiving  such  small-, 
mesh  multispecies  and/ or  AUantic 
herring,  provided  the  vessel  complies 
with  the  provisions  of  §  648.13. 
****** 

7.  In  §  648.7,  paragraphs  (b)(l)(iii)  and 
(b)(l)(iv)  are  removed  and  paragraph 
(b)(2)  is  added  to  read  as  follows: 

§648.7    Recordlteeping  and  reporting 
requirements. 

***** 

(b)*  *  * 

(2)  IVR  system  reports — (i)  Atlantic 
herring  owners  or  operators.  The  owner 
or  operator  of  a  vessel  described  here 
must  report  catches  (retained  and 
discarded)  of  herring  each  week  to  an 
IVR  system.  The  report  shall  include  at 
least  the  following  information,  and  any 
other  information  required  by  the 
Regional  Administrator:  Vessel 
identification,  reporting  week  in  which 
species  are  caught,  pounds  retained, 
pounds  discarded,  management  area 
fished,  and  pounds  of  herring  caught  in 
each  management  area  for  the  previous 
week.  Weekly  Atlantic  herring  catch 
reports  must  be  submitted  via  the  IVR 
system  by  midnight.  Eastern  Time,  each 
Tuesday  for  the  previous  week.  Reports 
are  required  even  if  herring  caught 
during  the  week  has  not  yet  been 
landed.  This  report  does  not  exempt  the 
owner  or  operator  from  other  applicable 
reporting  requirements  of  §  648.7. 

(A)  The  owner  or  operator  of  any 
vessel  issued  a  permit  for  Atlantic 
herring  subject  to  the  requirements 
specified  by  §648.4(c)(2)(vi)(C)  Uiat  is 
required  by  §  648.205  to  have  a  VMS 
unit  on  board  must  submit  an  Atlantic 
herring  catch  report  via  the  IVR  system 
each  week  (including  weeks  when  no 
herring  is  caught),  unless  exempted 
from  this  requirement  by  the  Regional 
Administrator. 

(B)  An  owner  or  operator  of  any  vessel 
issued  a  permit  for  Atlantic  herring  that 
is  not  required  by  §  648.205  to  have  a 
VMS  unit  on  board  and  that  catches 
>2,000  lb  (907.2  kg)  of  AUantic  herring 
on  any  trip  in  a  week  must  submit  an 
Atlantic  herring  catch  report  via  the  IVR 
system  for  that  week  as  required  by  the 
Regional  Administrator. 

(C)  An  owner  or  operator  of  any  vessel 
that  catches  >2,000  lb  (907.2  kg)  of 
Atlantic  herring,  some  or  all  of  which  is 
caught  in  or  from  the  EEZ,  on  any  trip 
in  a  week,  must  submit  an  AUantic 


herring  catch  report  via  the  IVR  system 
for  that  week  as  required  by  the 
Regional  Administrator. 

(D)  Atlantic  herring  IVR  reports  are 
not  required  from  Atlantic  herring 
carrier  vessels. 

(ii)  Tilefish  vessel  owners  or 
operators.  The  owner  or  operator  of  any 
vessel  issued  a  limited  access  permit  for 
tilefish  must  submit  a  tilefish  catch 
report  via  the  IVR  system  within  24 
hours  after  returning  to  port  and 
offloading  as  required  by  the  Regional 
Administrator.  The  report  shall  include 
at  least  the  following  information,  and 
any  other  information  required  by  the 
Regional  Administrator:  Vessel 
identification,  trip  during  which  species 
are  caught,  and  pounds  landed.  IVR 
reporting  does  not  exempt  the  owner  or 
operator  from  other  applicable  reporting 
requirements  of  §  648.7. 

(iii)  Red  crab  vessel  owners  and 
operators.  The  owner  or  operator  of  any 
vessel  issued  a  limited  access  permit  for 
red  crab  must  submit  a  red  crab  catch 
report  via  the  IVR  system  within  24 
hours  after  returning  to  port  and 
offloading  as  required  by  the  Regional 
Administrator.  IVR  reporting  does  not 
exempt  the  owner  or  operator  from 
other  applicable  reporting  requirements 
of  §648.7. 
*         *         *         *         * 

8.  hi  §  648.10,  paragraph  (c) 
introductory  text,  and  paragraphs  (c)(2) 
and  (c)(5)  are  revised  to  read  as  follows: 

§648.10    DAS  notification  requirements. 

***** 

(c)  Call-in  notification.  Owners  of 
vessels  issued  limited  access 
multispecies,  monkfish  or  red  crab 
permits  who  are  participating  in  a  DAS 
program  and  who  are  not  required  to 
provide  notification  using  a  VMS, 
scallop  vessels  qualifying  for  a  DAS 
allocation  under  the  occasional  category 
and  who  have  not  elected  to  fish  under 
the  VMS  notification  requirements  of 
paragraph  (b)  of  this  section,  and  vessels 
fishing  pending  an  appeal  as  specified 
in  §648.4(a)(l)(i)(M)(3),  (a)(9)(i)(N)(3) 
and  (a)(13)(i)(N)(3)  are  subject  to  Uie 
following  requirements: 
***** 

(2)  The  vessel's  confirmation  numbers 
for  the  current  and  immediately  prior 
multispecies,  monkfish  or  red  crab 
fishing  trip  must  be  maintained  on 
board  the  vessel  and  provided  to  an 
authorized  officer  upon  request. 
***** 

(5)  Any  vessel  that  possesses  or  lands 
per  trip  greater  than  400  lb  (181  kg)  of 
scallops,  and  any  vessel  issued  a  limited 
access  multispecies  permit  subject  to 
the  multispecies  DAS  program  and  call- 
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in  requirement  that  possesses  or  lands 
regulated  species,  except  as  provided  in 
§§  648.17  and  648.89,  any  vessel  issued 
a  limited  access  monkfish  permit 
subject  to  the  monkfish  DAS  program 
and  call-in  requirement  that  possesses 
or  lands  monkfish  above  the  incidental 
catch  trip  limits  specified  in  §  648.94(c), 
and  any  vessel  issued  a  limited  access 
red  crab  permit  subject  to  the  red  crab 
DAS  program  and  call-in  requirement 
that  possesses  or  lands  red  crab  above 
the  incidental  catch  trip  limits  specified 
in  §  648.263(b)(1),  shall  be  deemed  in  its 
respective  DAS  program  for  purposes  of 
counting  DAS,  regardless  of  whether  the 
vessel's  owner  or  authorized 
representative  provided  adequate 
notification  as  required  by  paragraph  (c) 
of  this  section. 

*  *        *        * 

9.  In  §  648.11,  the  first  sentence  of 
)aragraph  (a)  and  paragraph  (e)  are 
Bvised  to  read  as  follows: 

1648.11  At-sea  sampler/observer 
coverage. 

(a)  The  Regional  Administrator  may 
request  any  vessel  holding  a  permit  for 
Atlantic  sea  scallops,  NE  multispecies, 
monkfish,  Atlantic  mackerel,  squid, 
butterfish,  scup,  black  sea  bass,  bluefish, 
spiny  dogfish,  AUantic  herring,  tilefish, 
or  AUantic  deep-sea  red  crab;  or  a 
moratorium  permit  for  summer 
flounder;  to  carry  a  NMFS-approved  sea 
sampler/observer.  *  *  * 
***** 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  simuner  flounder  moratorium 
permit,  a  scup  moratoriimi  permit,  a 
black  sea  bass  moratorium  permit,  a 
bluefish  permit,  a  spiny  dogfish  permit, 
an  AUantic  herring  permit,  an  Atlantic 
deep-sea  red  crab  permit,  or  a  tUefish 
permit,  if  requested  by  the  sea  sampler/ 
observer,  also  must: 

(1)  Notify  the  sea  sampler/observer  of 
any  sea  turtles,  marine  meimmals, 
summer  flounder,  scup,  black  sea  bass, 
bluefish,  spiny  dogfish,  AUantic  herring, 
AUantic  deep-sea  red  crab,  tilefish,  or 
other  specimens  taken  by  the  vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turUes,  marine  mammals, 
summer  flounder,  scup,  black  sea  bass, 
bluefish,  spiny  dogfish,  Atlantic  herring, 
Atlantic  deep-sea  red  crab,  tilefish,  or 
other  specimens  taken  by  the  vessel. 

*  *        *        * 

10.  In  §648.12,  the  introductory  text 
ko  this  section  is  revised  to  read  as 
follows: 

1648.12  Experimental  fishing. 
The  Regional  Administrator  may 

9xempt  any  person  or  vessel  from  the 
requirements  of  subparts  A  (General 


provisions),  B  (Atlantic  mackerel,  squid, 
and  butterfish),  D  (Atlantic  sea  scallop), 
E  (Atlantic  surf  clam  and  ocean  quahog), 
F  (NE  multispecies  and  monkfish),  G 
(summer  flounder),  H  (scup),  I  (black 
sea  bass),  J  (AUantic  bluefish),  K 
(Atlantic  herring),  L  (spiny  dogfish),  M 
(Atlantic  deep-sea  red  crab),  and  N 
(tilefish)  of  this  part  for  the  conduct  of 
experimental  fishing  beneficial  to  the 
management  of  the  resources  or  fishery 
managed  under  that  subpart.  The 
Regional  Administrator  shall  consult 
with  the  Executive  Director  of  the 
MAFMC  regarding  such  exemptions  for 
the  Atlantic  mackerel,  squid,  butterfish, 
summer  flounder,  scup,  black  sea  bass, 
spiny  dogfish,  bluefish,  and  tilefish 
fisheries. 


11.  In  §  648.13,  paragraph  (g)  is  added 
to  read  as  follows: 

§648.13    Transfers  at  sea. 

***** 

(g)  All  persons  are  prohibited  from 
transferring  at  sea,  either  direcUy  or 
indirecUy,  or  attempting  to  transfer  at 
sea  to  any  vessel,  any  red  crab,  or  its 
equivalent  as  specified  at 
§  648.263(a)(2)(i)  and  (ii),  taken  in  or 
from  the  EEZ  portion  of  the  Red  Crab 
Management  Unit. 

12.  In  §648.14,  paragraphs  (x)(12)  and 
(dd)  are  added  to  read  as  follows: 

§648.14    Prohibitions. 

***** 

(x)  *  *  * 

(i2)  Red  crab.  All  red  crab  retained  or 
possessed  on  a  vessel  issued  any  permit 
under  §  648.4  are  deemed  to  have  been 
harvested  in  or  from  the  Red  Crab 
Management  Unit,  unless  the 
preponderance  of  all  submitted 
evidence  demonstrates  that  such  red 
crab  were  harvested  by  a  vessel  fishing 
exclusively  outside  of  the  Red  Crab 
Management  Unit  or  in  state  waters. 
***** 

(dd)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  imlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Catch,  possess,  transport,  land, 
sell,  trade,  barter,  butcher  or  partially 
process  at  sea  any  red  crab  in  or  from 
the  EEZ  portion  of  the  Red  Crab 
M«uiagement  Unit,  unless  in  possession 
of  a  valid  limited  access  red  crab  vessel 
permit  or  red  crab  incidental  catch 
permit  issued  by  the  Northeast  Regional 
Administrator  imder  this  subpart. 

(2)  Land,  or  possess  on  board  a  vessel, 
greater  than  the  possession  or  landing 
limits  specified  in  §648.263. 


(3)  Fail  to  comply  with  the 
recordkeeping  and  reporting 
requirements  of  §  648.7. 

(4)  Transfer  at  sea,  either  direcUy  or 
indirecUy,  or  attempt  to  transfer  at  sea 
to  any  vessel,  any  red  crab,  or  its 
equivalent  as  specified  at 
§648.263(a)(2)(i)  and  (ii),  taken  in  or 
from  the  EEZ  portion  of  the  Red  Crab 
Management  Unit. 

(5)  Purchase,  possess,  or  receive, 
greater  than  500  lb  (226.8  kg)  of  whole 
red  crab,  or  its  equivalent  as  specified 
at  §  648.263(a)(2)(i)  and  (ii).  caught  in 
the  EEZ  portion  of  the  Red  Crab 
Management  Unit  by  a  vessel  that  has 
not  been  issued  a  valid  limited  access 
red  crab  permit  under  this  subpart. 

(6)  Purchase,  possess,  or  receive,  up  to 
500  lb  (226.8  kg)  of  whole  red  crab,  or 
its  equivalent  as  specified  at 

§  648.263(a)(2)(i)  and  (ii),  caught  in  die 
EEZ  portion  of  the  Red  Crab 
Management  Unit  by  a  vessel  that  has 
not  been  issued  a  valid  limited  access 
red  crab  permit  or  red  crab  incidental 
catch  permit  under  this  subpart. 

(7)  Fish  for,  catch,  possess,  transport, 
land,  sell,  trade,  barter,  butcher  or 
partially  process  at  sea  greater  than  500 
lb  (226.8  kg)  of  whole  red  crab,  or  its 
equivalent  as  specified  at 
§648.263(a)(2)(i)  and  (ii),  per  fishing 
trip,  in  or  from  the  Red  Crab 
Management  Unit,  unless  in  possession 
of  a  valid  limited  access  red  crab  vessel 
permit  issued  by  the  Northeast  Regional 
Administrator  under  this  subpart  and 
fishing  under  a  red  crab  DAS. 

(8)  Fail  to  comply  with  the  provisions 
of  the  DAS  notification  program 
specified  in  §§  648.262(b)(5)  and  648.10, 
if  the  vessel  has  been  issued  a  valid 
limited  access  red  crab  permit. 

(9)  Fish  in  the  Red  Crab  Management 
Unit  under  a  red  crab  DAS  if  the  vessel 
had  declared  out  of  the  fishery  at  least 
180  days  prior  to  the  start  of  the  fishing 
year. 

(10)  Fish  for,  catch,  possess,  transport, 
land,  sell,  trade,  barter,  butcher  or 
partially  process  at  sea  red  crab  in 
excess  of  a  landing  limit  specified  in 
§648.263. 

(11)  Possess,  deploy,  fish  with,  haul, 
harvest  red  crab  frt>m,  or  carry  on  board 
a  vessel,  in  excess  of  the  trap/pot  and/ 
or  string  limit  specified  at 

§  648.264(a)(2)  when  fishing  under  a  red 
crab  DAS. 

(12)  Retain,  possess  or  land  female  red 
crabs  in  excess  of  one  standard  U.S.  fish 
tote  if  the  vessel  has  been  issued  a  valid 
limited  access  red  crab  permit  and  is 
fishing  under  a  red  crab  DAS. 

(13)  Retain,  possess  or  land  red  crab 
claws  and  legs  separate  from  crab  bodies 
in  excess  of  one  standard  U.S.  fish  tote 
if  the  vessel  has  been  issued  a  valid 
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limited  access  red  crab  permit  and  is 
fishing  under  a  red  crab  DAS. 

(14)  Retain,  possess  or  land  red  crab 
claws  and  legs  separate  from  crab  bodies 
if  the  vessel  has  not  been  issued  a  valid 
limited  access  red  crab  permit  or  has 
been  issued  a  valid  limited  access  red 
crab  permit  and  is  not  fishing  under  a 
red  crab  DAS. 

(15)  Retain,  possess  or  land  in  excess 
of  two  claws  and  eight  legs  per  crab  if 
the  vessel  has  been  issued  a  valid  red 
crab  incidental  catch  permit  or  has  been 
issued  a  valid  limited  access  red  crab 
permit  and  is  not  fishing  under  a  red 
crab  DAS.(16)  Fully  process  red  crabs  at 
sea,  i.e.,  any  activity  that  removes  meat 
from  any  part  of  a  red  crab. 

(17)  Fail  to  comply  with  the  gear 
marking  requirements  specified  at 
§  648.264(a)(5). 

(18)  Possess,  fish  or  deploy  parlor 
traps/pots  if  the  vessel  has  been  issued 
a  valid  limited  access  red  crab  permit 
and  is  fishing  under  a  red  crab  DAS. 

(19)  Possess,  fish  or  deploy  red  crab 
traps/pots  larger  than  the  maximimi  size 
specified  at  §  648.263(a)(4),  if  the  vessel 
has  been  issued  a  valid  limited  access 
red  crab  permit  and  is  fishing  under  a 
red  crab  DAS. 

13.  Subpart  M  is  added  to  read  as 
follows: 

Subpart  M — Management  Measures  for 
the  Atlantic  Deep-Sea  Red  Crab 
Fishery 

o6C. 

648.260  Annual  specifications. 

648.261  In-season  adjustments  and  annual 
specification/framework  adjustment 
process. 

648.262  Effort-control  program  for  red  crab 
limited  access  vessels. 

648.263  Red  crab  possession  and  landing 
restrictions. 

648.264  Gear  requirements/restrictions. 

Subpart  iM— Management  IMeasures  for 
ttM  Atlantic  Deep-Sea  Red  Crab 
Fishery 

§648.260    Annual  specifications. 

(a)  Fishing  year.  The  fishing  year 
begins  on  March  1  of  each  year  and  ends 
on  the  last  day  of  February  of  the 
follovdng  year. 

(b)  Total  allowable  catch.  The  TAG  for 
each  fishing  year  will  be  5.928  million 
lb  (2,688.9  mt),  unless  modified 
pursuant  to  paragraph  (d)  of  this 
section. 

(c)  Adjustments  to  the  TAC.  Any 
overage  of  the  TAC  for  the  limited 
access  category  that  occurs  in  a  given 
fishing  year  will  be  subtracted  from  the 
TAC  for  that  category  in  the  following 
fishing  year.  Conversely,  any  underage 
of  the  TAC  for  the  limited  access 


category  that  occurs  in  a  given  fishing 
year  will  be  added  to  the  TAC  for  that 
category  in  the  following  fishing  year. 

(d)  Process  for  setting  annual 
specifications.  The  Council's  Red  Crab 
Plan  Development  Team  (PDT)  will 
meet  at  least  annually  to  review  the 
status  of  the  stocli  and  the  fishery.  (1) 
Based  on  this  review,  the  PDT  will 
report  to  the  Council's  Red  Crab 
Committee,  no  later  than  5  months  prior 
to  the  start  of  the  next  fishing  year,  any 
necessary  adjustments  to  the 
management  measures  and 
recommendations  for  the  specifications 
and/or  TACs.  Specifications  include  the 
specification  of  OY,  the  setting  of  any 
hard  or  target  TACs,  allocation  of  DAS, 
and/or  adjustments  to  trip/possession 
limits.  The  PDT  will  specifically 
recommend  TACs  for  the  following  year 
and  an  estimated  TAC  for  the  year  after. 
In  developing  these  recommendations 
the  PDT  will  review  the  following  data, 
if  available:  Commercial  catch  data; 
current  estimates  of  fishing  mortality 
and  catch-per-unit-effort  (CPUE);  stock 
status;  recent  estimates  of  recruitment; 
virtual  population  analysis  results  and 
other  estimates  of  stock  size;  sea 
sampling,  port  sampling,  and  survey 
data  or,  if  sea  sampling  data  are 
unavailable,  length  frequency 
information  fi-om  port  sampling  and/or 
surveys;  impact  of  other  fisheries  on  the 
morteJity  of  red  crabs;  and  any  other 
relevant  information. 

(2)  Based  on  recommendations  fittm 
the  Council's  Red  Crab  PDT  after  its 
review  ^f  the  available  information  on 
the  status  of  the  stock  and  the  fishery, 
the  Red  Crab  Committee  may 
recommend  to  the  Coimcil  dianges  to 
the  appropriate  specifications  and/or 
the  annual  TAC,  as  well  as  any 
measures  necessary  to  assure  that  the 
specifications  will  not  be  exceeded. 

(3)  The  Council  shall  review  these 
recommendations  and  any  public 
comment  received  and  shall  recommend 
to  the  Regional  Administrator 
appropriate  specifications  and/or 
annual  TAC,  as  well  as  any  measures 
necessary  to  assure  that  the 
specifications  will  not  be  exceeded. 
Specifications,  and/or  TACs  and  other 
management  measures,  shall  be 
implemented  by  the  Regional 
Administrator,  and  may  include  the 
specification  of  OY,  the  setting  of  any 
hard  or  target  TACs,  allocation  of  DAS, 
and/or  adjustments  to  trip/possession 
limits.  Annual  specifications  and  other 
measures  shall  be  implemented  through 
the  framework  adjustment  process 
specified  at  §  648.261.  The  previous 
year's  specifications/TACs  and  other 
measures  shall  remain  effective  unless 
changed  by  the  Regional  Administrator. 


If  the  specifications  are  not  changed, 
this  will  be  announced  through  , 
notification  in  the  Federal  Register. 

§  648.261    In-season  adjustments  and 
annual  specification/framework  adjustment 
process. 

(a)  In-season  adjustments.  The 
specifications  and  TACs  established 
pursuant  to  this  section  may  be  adjusted 
by  NMFS,  after  consulting  with  the 
Council,  during  the  fishing  year  by 
publishing  notification  in  the  Federal 
Register  stating  the  reasons  for  such 
action  and  providing  an  opportunity  for 
prior  public  comment.  Any  adjustments 
must  be  consistent  with  the  Atlantic 
Deep-Sea  Red  Crab  FMP  objectives  and 
other  FMP  provisions. 

(b)  Annual  specification/framework 
adjustment  process.  To  implement 
annual  specifications  or  a  framework 
adjustment  for  the  Red  Crab  FMP,  the 
Council  shall  develop  and  analyze 
proposed  actions  over  the  span  of  at 
least  two  Council  meetings  and  provide 
advance  public  notice  of  the  availability 
of  both  the  proposals  and  the  analyses. 
Opportunity  to  provide  written  and  oral 
comments  shall  be  provided  throughout 
the  process  before  the  Council  submits 
its  recommendations  to  the  Regional 
Administrator. 

(1)  In  response  to  an  annual  review  of 
the  status  of  the  fishery  or  the  resource 
by  the  Red  Crab  PDT,  or  at  any  other 
time,  the  Council  may  recommend 
adjustments  to  any  of  the  measures 
proposed  by  the  Red  Crab  FMP.  The  Red 
Crab  Oversight  Committee  may  request 
that  the  Council  initiate  a  fi-amework 
adjustment.  Framework  adjustments 
shall  require  one  initial  meeting  (the 
agenda  must  include  notification  of  the 
impending  proposal  for  a  framework 
adjustment)  and  one  final  Council 
meeting.  After  a  management  action  has 
been  initiated,  the  Council  shall  develop 
and  analyze  appropriate  management 
actions  within  the  scope  identified 
below.  The  Council  may  refer  the 
proposed  adjustments  to  the  Red  Crab 
Committee  for  further  deliberation  and 
review.  Upon  receiving  the 
recommendations  of  the  Oversight 
Committee,  the  Council  shall  publish 
notice  of  its  intent  to  take  action  and 
provide  the  public  with  any  relevant 
analyses  and  opportunity  to  comment 
on  any  possible  actions.  After  receiving 
public  comment,  the  Council  must  take 
action  (to  approve,  modify,  disapprove, 
or  table)  on  the  recommendation  at  the 
Council  meeting  following  the  meeting 
at  which  it  first  received  the 
recommendations.  Documentation  and 
analyses  for  the  framework  adjustment 
shall  be  available  at  least  2  weeks  before 
the  final  meeting. 
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(2)  After  developing  management 
Actions  and  receiving  public  testimony, 
the  Council  may  make  a 
recommendation  to  the  Regional 
Administrator.  The  Council's 
recommendation  shall  include 
supporting  rationale,  an  analysis  of 
impacts  required  under  paragraph  1  of 
this  section  and  a  recommendation  to 
the  Regional  Administrator  on  whether 
to  issue  the  management  measures  as  a 
final  rule.  If  the  Coimcil  recommends 
that  the  management  measures  should 
be  issued  directly  as  a  final  rule,  the 
Council  shall  consider  at  least  the 
following  factors  and  provide  support 
and  analysis  for  each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(ii)  Whether  there  has  been  adequate 
otice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Coimcil 's  recommended 
management  measures; 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 
impose  management  measures  to 
I  resolve  sear  conflicts; 
I  j   (iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(3)  If  the  Regional  Administrator 
concurs  with  the  Council's 
recommended  management  measures, 
they  shall  be  published  in  the  Federal 
Register.  If  the  Coimcil's 
recommendation  is  first  published  as  a 
proposed  rule  and  the  Regional 
Administrator  concurs  with  the 
Coimcil's  recommendation  after 
receiving  additional  public  comment, 
the  measures  shall  then  be  published  as 

I  a  final  rule  in  the  Federal  Register. 

I  j   (4)  If  the  Regional  Administrator 
approves  the  Council's 
recommendations,  the  Secretary  may, 
for  good  cause  found  under  the  standard 
of  the  Administrative  Procedure  Act, 
waive  the  requirement  for  a  proposed 
rule  and  opportunity  for  public 
comment  in  the  Federal  Register.  The 
Secretary,  in  so  doing,  shall  publish 
only  the  final  rule.  Submission  of 
recommendations  does  not  preclude  the 
Secretary  from  deciding  to  provide 
additional  opportunity  for  prior  notice 
and  comment  in  the  Federal  Register. 

j  j   (5)  The  Regional  Administrator  may 

'  approve,  disapprove,  or  partially 
disapprove  the  Council's 
recommendation.  If  the  Regional 
Administrator  does  not  approve  the 
Council's  specific  recommendation,  the 


Regional  Administrator  must  notify  the 
Council  in  writing  of  the  reasons  for  the 
action  prior  to  the  first  Council  meeting 
following  publication  of  such  decision. 

§  648.262    Effort-control  program  for  red 
crab  limited  access  vessels. 

(a)  General.  A  vessel  issued  a  limited 
access  red  crab  permit  may  not  fish  for, 
catch,  possess,  transport,  land,  sell, 
trade,  barter,  butcher  or  partially 
process  at  sea  greater  than  500  lb  (226.8 
kg)  of  red  crab,  or  its  equivalent  as 
specified  at  §648.263(a)(2)(i)  and  (ii), 
per  fishing  trip  in  or  from  the  Red  Crab 
Management  Unit,  except  during  a  DAS 
as  allocated  under  and  in  accordance 
with  the  applicable  DAS  program 
described  in  this  section,  unless 
otherwise  provided  in  this  part. 

(1)  End-of-year  carry-over.  With  the 
exception  of  vessels  that  held  a 
Confirmation  of  Permit  History  as 
described  in  §  648.4(a)(13)(i)(J)  for  the 
entire  fishing  year  preceding  the  carry- 
over year,  limited  access  vessels  that 
have  unused  DAS  on  the  last  day  of 
February  of  any  year  may  carry  over  a 
maximum  of  10  unused  DAS,  or  10 
percent  of  the  total  allocated  DAS, 
whichever  is  less,  into  the  next  fishing 
year.  Any  DAS  that  have  been  forfeited 
due  to  an  enforcement  proceeding  will 
be  deducted  from  all  other  unused  DAS 
in  determining  how  many  DAS  may  be 
carried  over. 

(2)  [Reserved] 

(b)  DAS  program — (1)  For  fishing  year 
2002.  For  die  fishing  year  beginning 
March  1,  2002,  each  limited  access 
permit  holder's  allocation  of  DAS  shall 
be  based  on  a  baseline  of  130  DAS  per 
vessel  and,  if  necessary,  adjusted  as 
specified  below.  Based  upon  the  best 
available  information,  the  Regional 
Administrator  shall  estimate  the 
landings  from  May  15,  2002,  which  is 
the  first  day  following  the  expiration  of 
the  red  crab  Secretarial  interim  rule,  up 
to  the  implementation  date  of  the  red 
crab  limited  access  program.  These 
estimated  total  landings  shall  be 
deducted  from  the  target  TAC  and  the 
percentage  of  the  TAC  that  remains 
available  shall  be  used  to  reduce  the 
initial  baseline  of  DAS  (i.e.,  a  percentage 
of  130  DAS  to  an  equivalent 
percentage).  For  example,  if  estimated 
landings  equal  20  percent  of  the  target 
TAC,  thereby  leaving  80  percent  of  the 
target  TAC,  the  DAS  allocation  shall  be 
reduced  by  20  percent  to  104  DAS.  Each 
vessel  shall  be  allocated  the  adjusted 
DAS  for  the  remainder  of  the  fishing 
year.  The  Regional  Administrator  shall 
publish  in  the  Federal  Register  the 
adjusted  DAS  for  the  remainder  of  the 
fishing  year. 


(2)  For  fishing  years  2003  and 
thereafter.  Each  limited  access  permit 
holder  shall  be  allocated  156  DAS 
unless  one  or  more  vessels  declares  out 
of  the  fishery  consistent  with 

•  §  648.4(a)(13)(i)(B)(2)  or  die  TAC  is 
adjusted  consistent  with  §  648.260(c). 

(3)  Accrual  of  DAS.  Any  portion  of  a 
day  in  which  a  vessel  is  out  of  port,  after 
having  declared  into  the  DAS  fishery, 
shall  count  as  a  full  DAS.  For  example, 
if  a  vessel  calls  into  the  fishery  at  11 
p.m.  on  Thursday  and  calls  out  of  the 
fishery  at  10  p.m.  on  Friday,  the  next 
day,  that  vessel  shall  be  assessed  2  full 
DAS  (48  hours)  for  the  fishing  trip,  even 
though  the  trip  lasted  only  23  hours. 

(4)  Good  Samaritan  credit.  Same  as 
§  648.53(f). 

(5)  Declaring  red  crab  DAS.  A  vessel's 
owner  or  authorized  representative  shall 
notify  the  Regional  Administrator  of  a 
vessel's  participation  in  the  red  crab 
DAS  program  using  the  notification 
requirements  specified  in  §  648.10. 

(6)  Adjustments  in  annual  red  crab 
DAS  allocations.  Adjustments  to  the 
annual  red  crab  DAS  allocation,  if 
required  to  meet  fishing  mortality  goals, 
may  be  implemented  pursuant  to 

§  648.260(c). 

§  648.263    Red  crab  possession  and 
landing  restrictions. 

(a)  Vessels  issued  limited  access  red 
crab  permits — (1)  Possession  and 
landing  restrictions — (i)  A  vessel  or 
operator  of  a  vessel  that  has  been  issued 
a  valid  limited  access  red  crab  permit 
under  this  subpart  may  fish  for,  catch, 
possess,  transport,  land,  sell,  trade, 
barter,  butcher  or  partially  process  at  sea 
up  to  75,000  lb  (34,019.4  kg)  per  trip, 
unless  adjusted  consistent  with 
paragraph  (a)(l)(ii)  of  this  section,  of 
whole  red  crab,  or  its  equivalent  as 
specified  at  paragraphs  (a)(2)(i)  and  (ii) 
of  this  section,  per  fishing  trip  when 
fishing  under  a  red  crab  DAS. 

(ii)  A  vessel  owner  or  operator  who 
shows  credible  proof  of  landings  on  one 
ti-ip  higher  than  75,000  lb  (34.019.4  kg) 
shall  qualify  for  a  larger  trip  limit, 
rounded  to  the  nearest  5,000  lb  (2,268 
kg)  during  the  limited  access 
qualification  period  of  the  higher  trip 
landed.  Such  proof  must  be  received  by 
NMFS  within  30  days  after  receipt  of  ^ 
vessel  owner's  application  for  an  initial 
limited  access  red  crab  vessel  permit.  A 
vessel  owner  shall  fish  consistent  with 
the  provisions  and  trip  limit  specified  at 
paragraph  (a)(l)(i)  of  this  section  until 
credible  proof  of  a  trip  higher  than 
75,000  lb  (34,019.4  kg)  is  approved  by 
NMFS. 

(2)  Conversion  to  whole  crab  weight. 
(i)  For  red  crab  that  is  landed  in  half 
sections,  with  all  gills  and  other  detritus 
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still  intact,  the  recovery  rate  is  64 
percent  of  a  whole  red  crab,  which  is 
equal  to  the  weight  of  red  crab  half 
sections  multiplied  by  1.56. 

(ii)  For  red  crab  that  is  landed  in  half 
sections,  with  all  gills  and  other  detritus 
removed,  the  recovery  rate  is  58  percent 
of  a  whole  red  crab,  which  is  equal  to 
the  weight  of  red  crab  half  sections 
multiplied  by  1.72. 

(3)  Female  red  crab  restriction.  A 
vessel  may  not  fish  for,  catch,  possess, 
transport,  land,  sell,  trade,  barter, 
butcher  or  partially  process  at  sea 
female  red  crabs  in  excess  of  one 
standard  U.S.  fish  tote  of  incidentally 
caught  female  red  crabs  per  trip  when 
fishing  under  a  red  crab  DAS. 

(4)  Full-processing  prohibition.  No 
person  may  fully  process  at  sea,  or 
possess,  or  land,  fully-processed  red 
crab  (i.e.,  the  removal  of  meat  from  any 
part  of  a  red  crab  is  not  permitted). 

(5)  Mutilation  restriction.  A  vessel 
may  not  retain,  possess  or  land  red  crab 
claws  and  legs  separate  from  crab  bodies 
in  excess  of  one  standard  U.S.  fish  tote 
per  trip  when  fishing  imder  a  red  crab 
DAS. 

(b)  Vessels  issued  red  crab  incidental 
catch  permits — (1)  Possession  and 
landing  restrictions.  A  vessel  or  operator 
of  a  vessel  that  has  been  issued  a  red 
crab  incidental  catch  permit  may  catch, 
possess,  transport,  land,  sell,  trade, 
barter,  butcher  or  partially  process  at  sea 
up  to  500  lb  (226.8  kg)  of  red  crab,  or 


its  equivalent  as  specified  at 

§  648.262(a)(i)  and  (ii),  per  fishing  trip 

in  or  from  the  Red  Crab  Management 

Unit. 

(2)  Full-processing  prohibition.  No 
person  may  fully  process  at  sea,  or 
possess,  or  land,  fully-processed  red 
crab  (i.e.,  the  removal  of  meat  from  any 
part  of  a  red  crab  is  not  permitted). 

(3)  Mutilation  restriction.  A  vessel 
may  not  retain,  possess  or  land  red  crab 
claws  and  legs  separate  from  crab 
bodies. 

§648.264    Gear  requirements/restrictions. 

(a)  Limited  access  red  crab  permitted 
vessels.  (1)  No  vessel  may  haul  any 
fishing  gear  other  than  red  crab  traps/ 
pots,  marked  as  specified  by  paragraph 
(a)(5)  of  this  section,  when  on  ared  crab 
DAS. 

(2)  A  vessel  or  operator  of  a  vessel 
may  fish  with,  deploy,  possess,  haul, 
harvest  red  crab  from,  or  carry  on  board 
a  vessel,  up  to  a  total  of  600  traps/pots 
when  fishing  for,  catching,  or  landing 
red  crab  when  on  a  red  crab  DAS.  A 
vessel  owner  is  required  to  declare,  on 
the  annual  permit  application,  the 
maximum  number  of  traps/pots  used 
per  string  and  the  maximum  number  of 
strings  employed,  such  that  the  product 
of  the  maximum  niunber  of  traps/pots 
per  string  and  the  maximum  number  of 
strings  declared  is  no  more  than  600 
traps/pots.  The  vessel  is  restricted  to  the 
product  of  the  maximum  niunber  of 
traps/pots  per  string  multiplied  by  the 


maximum  number  of  strings  declared  on 
the  annual  vessel  permit  application. 

(3)  Parlor  traps/pots.  The  use  of  parlor 
traps/pots  in  the  red  crab  fishery  is 
prohibited  when  fishing  in  the  red  crab 
fishery  under  a  red  crab  DAS. 

(4)  Maximimi  trap/pot  size.  The 
maximum  allowable  trap/pot  size  of 
traps/pots  used  or  deployed  on  a  red 
crab  DAS  is  18  cubic  feet  (0.51  cubic 
meters)  in  volmne.  Traps/pots  may  be 
rectangular,  trapezoidal  or  conical  only, 
unless  other  new  trap/pot  designs 
whose  volume  does  not  exceed  18  cubic 
feet  (0.51  cubic  meters)  are  authorized 
by  the  Regional  Administrator. 

(5)  Gear  markings.  The  following  is 
required  on  all  buoys  used  at  the  end  of 
each  red  crab  trawl: 

(i)  The  letters  "RC"  in  letters  at  least 
3  inches  (7.62  cm)  in  height  must  be 
painted  on  top  of  each  buoy. 

(ii)  The  vessel's  permit  number  in 
numerals  at  least  3  inches  (7.62  cm)  in 
height  must  be  painted  on  the  side  of 
each  buoy  to  clearly  identify  the  vessel. 

(iii)  The  number  of  each  trap  trawl 
relative  to  the  total  niunber  of  trawls 
used  by  the  vessel  (i.e.,  "3  of  6")  must 
be  painted  in  numerals  at  least  3  inches 
(7.62  cm)  in  height  on  the  side  of  each 
buoy. 

(iv)  High  flyers  and  radar  reflectors 
are  required  on  each  trap  trawl. 

[FR  Doc.  02-15595  Filed  6-19-02;  8:45  am) 
BIUUNG  CODE  3510-22-8 


41951 


Notices 


Federal  Register 

Vol.  67,  No.  119 

Thursday,  June  20.  2002 


tThis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMEffT  OF  AGRICULTURE 

[internal  File  No.  3000-2] 

Office  of  the  Chief  information  Officer; 
Notice  of  Avaiiabiiity  of  USDA 
Information  Quality  Guidelines 

AGENCY:  Department  of  Agriculture. 
ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  In  accordance  with  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554,  H.R. 
5618)  and  Office  of  Management  and 
Budget  (OMB)  guidelines  issued  at  66 
FR  49718,  67  FR  8452,  and  67  FR  9797, 
the  U.S.  Department  of  Agriculture  has 
developed  draft  information  quality 
guidelines  to  ensure  and  maximize  the 
quality,  objectivity,  utility  and  integrity 
of  information  it  disseminates  and 
administrative  mechanisms  for  affected 
persons  to  seek  and  obtain  appropriate 
correction  of  that  information. 
DATES:  Comments  on  this  notice  must  be 
submitted  by  July  15,  2002. 
ADDRESSES:  Submit  conunents  to  Dr. 
Bette  Fugitt,  eGovenunent,  Office  of  the 
Chief  Information  Officer,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  STOP 
7602,  Washington,  DC  20250-7602. 
Comments  may  also  be  sent  to  Dr.  Fugitt 
by  fax  at  (202)  205-2831  or  by  e-mail  at 
Bette.Fugitt@usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bette  Fugitt,  eGovernment  Office  of  the 
Chief  Information  Officer,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  STOP 
7602,  Washington,  DC  20250-7602. 
Telephone  (202)  720-8020. 
SUPPLEMENTARY  INFORMATION:  OMB  has 
issued  government-wide  guidelines  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  disseminated  by  Federal 
agencies.  Congress  directed  OMB  to 
issue  guidelines  in  section  515  of  the 


Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-554).  OMB  published 
its  guidelines  in  the  Federal  Register  on 
September  28,  2001  at  66  FR  49718- 
49725  and  updated  the  guidelines  on 
February  22,  2002  at  67  FR  8452-8460 
and  on  March  4,  2002  at  67  FR  9797. 
OMB's  guidelines  require  Federal 
agencies  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35)  to: 
(1)  Issue  information  quality  guidelines 
for  the  information  disseminated  by  the 
agency;  (2)  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  dissemination  by  the 
agency  on  or  after  October  1,  2002  that 
does  not  comply  with  OMB  or  agency 
guidelines;  and  (3)  annually  report  to 
OMB  the  number  and  nature  of 
complaints  received  by  the  agency 
regarding  agency  compliance  with  OMB 
and  agency  guidelines  and  how  such 
complaints  were  resolved. 

As  the  initial  step  in  its  development 
of  information  quality  guidelines,  each 
Federal  agency  must  prepare  a  draft 
report  providing  its  guidelines  and 
detailing  the  adbministrative 
mechanisms  developed  by  the  agency  to 
allow  affected  persons  to  seek  and 
obtain  correction  of  information 
disseminated  by  the  agency,  and  post 
the  draft  report  on  the  agency's  website 
to  provide  an  opportunity  for  public 
comment.  As  provided  for  in  OMB's 
guidelines  implementing  Section  515, 
USDA  is  publishing  this  notice  of 
availability  of  its  draft  quality 
guidelines  in  the  Federal  Register.  The 
Department  has  posted  the  draft 
guidelines  on  its  website  at  http:// 
www.egov.usda.gov/to  provide  an 
opportunity  for  public  comment. 
Members  of  the  public  who  do  not  have 
Internet  access  may  request  a  paper 
copy  of  the  draft  quality  guidelines  by 
contacting  the  agency  as  directed  above. 

We  invite  comments  on  all  aspects  of 
the  guidelines  with  emphasis  on  the  . 
following  general  questions: 

1.  Are  USDA's  draft  guidelines 
adequate  for  ensuring  the  objectivity, . 
utility,  and  integrity  of  the  information 
it  disseminates  as  set  out  in  OMB's 
notices  of  September  28,  2001  and 
February  22,  2002? 

2.  Are  USDA's  procedures  for 
allowing  affected  persons  to  seek  and 
obtain  correction  of  information 


appropriate  and  consistent  with  OMB 
requirements? 

Dated:  June  13.  2002. 
Ira  L.  Hobbs, 

Acting  Chief  Information  Officer.  Department 
of  Agriculture. 

[FR  Doc.  02-15505  Filed  &-19-02;  8:45  am) 
MLUNQ  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  PY-02-004] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Agricultural 
Marketing  Service's  (AMS)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  shell  egg  surveillance 
portion  of  the  Regulations  for  the 
Inspection  of  Eggs — 7  CFR  part  57. 
DATES:  Comments  on  this  notice  must  be 
received  by  August  19,  2002. 
ADDITIONAL  INFORMATION:  Contact 
Shields  Jones.  Standardization  Branch, 
Poultry  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  STOP  0259.  Washington. 
DC  20250-0259,  (202)  720-3506. 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  for  the  Inspection  of 
Eggs  (Egg  Products  Inspection  Act). 

OMB  Number:  0581-0113. 

Expiration  Date  of  Approval:  April  30, 
2003. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Congress  enacted  the  Egg 
Products  Inspection  Act  (21  U.S.C. 
1031-1056)  (EPIA)  to  provide,  in  part,  a 
mandatory  inspection  program  to 
control  the  disposition  of  dirty  and 
checked  shell  eggs;  to  control 
unwholesome,  adulterated,  and  inedible 
shell  eggs  that  are  unfit  for  human 
consumption;  and  to  control  the 
movement  and  disposition  of  imported 
shell  eggs. 
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The  Act  authorizes  the  Department  to 
issue  regulations,  which  provide 
requirements  and  guidelines,  for  both 
the  USDA  and  industry  to  use  as  the 
basis  for  common  understanding  to 
assure  that  only  eggs  fit  for  human  food 
are  used  for  such  piupose. 

Under  the  shell  egg  surveillance 
program,  shell  egg  handlers  are  required 
to  register  with  USDA.  Quarterly,  a  State 
or  Federal  surveillance  inspector  visits 
each  registered  handler  to  verify  that 
shell  eggs  packed  for  consumer  use  are 
in  compliance,  that  restricted  eggs  are 
being  (Usposed  of  properly,  and  that 
adequate  records  are  being  maintained. 

The  information  collection  and  record 
Jceeping  requirements  in  this  request  are 
essential  to  carry  out  the  intent  of 
Congress,  to  administer  the  mandatory 
inspection  program,  and  to  take 
regulatory  action,  in  accordance  with 
the  regulations  and  the  Act.  The  forms 
covered  imder  this  collection  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  regulations,  and  their  use  is 
necessary  to  fulfill  the  intent  of  the  Act. 

The  information  collected  is  used 
only  by  authorized  representatives: 
AMS,  Poultry  Programs'  national  staff; 
regional  directors  and  their  staffs; 
Federal-State  supervisors  and  their 
staffs;  and  resident  Federal-State 
graders,  which  includes  State  agencies. 
The  information  is  used  to  assure 
compliance  with  the  Act  and  the 
regulations  and  to  take  regulatory 
action.  The  Agency  is  the  prhnary  user 
of  the  information,  with  the  secondary 
user  each  authorized  State  agency 
which  has  a  cooperative  agreement  with 
AMS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.30  hours  per 
response. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
1,004. 

Estimated  Number  of  Responses  per 
Respondent:  6.00. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,749  hours. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  acciu-acy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 


of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technical 
collection  techniques  or  other  forms  of 
information.  Comments  may  be  sent  to: 
David  Bowden,  Standardization  Branch, 
Poultry  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  hidependence 
Avenue,  SW.,  STOP  0259,  Washington, 
DC  20250-0259. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  June  14.  2002. 

A.J.  Yates, 

Administrator,  Agricultural  Mariceting 
Service. 

[FR  Doc.  02-15508  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  02-022-1] 

Notice  of  Request  for  Approval  of  an 
Information  Collection 

agency:  Animal  and  Plant  Health 
hispection  Service,  USDA. 
ACTION:  New  information  collection; 
comment  request. 

SUMMARY:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
initiate  a  new  information  collection 
activity  to  support  cooperative 
agreements  in  the  study  of  bovine 
tuberculosis. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  August  19, 
2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-022-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-022-1.  If  you 
use  e-mail,  address  yoiu  comment  to 
reguIations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message:  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-022-1"  on  the  subject  line. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  National  Cooperative 
State-Federal  Bovine  Tuberculosis 
Eradication  Program,  contact  Dr.  Joseph 
Van  Tiem,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231;  (301)  734- 
7716.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS'  hiformation  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  Cooperative  Agreements  in  the 
Study  of  Bovine  Tuberculosis. 

OMB  Number:  0579-XXXX. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  United  States  Department  of 
Agriculture  is  responsible  for,  among 
other  things,  preventing  the  spread  of 
serious  communicable  animal  diseases 
(such  as  bovine  tuberculosis)  from  one 
State  to  another,  and  for  eradicating 
such  diseases  frtim  the  United  States 
when  feasible.  Bovine  tuberculosis  is  a 
contagious,  infectious,  and 
communicable  disease  that  affects 
cattle,  bison,  deer,  elk,  goats,  and  other 
species,  including  humans. 
Tuberculosis  in  infected  animals  and 
humans  manifests  itself  in  lesions  of  the 
lung,  bone,  and  other  body  parts,  causes 
weight  loss  and  general  debilitation,  and 
can  be  fatal. 

Through  the  National  Cooperative 
State-Federal  Bovine  Tuberculosis 
Eradication  Program,  APHIS  works  with 
the  national  livestock  industry  and  State 
animal  health  agencies  to  eradicate 
tuberculosis  from  domestic  livestock  in 
the  United  States  and  to  prevent  its 
recurrence.  APHIS  sponsors  cooperative 
agreements  for  research  on  such  issues 
as  testing,  vaccinations,  pathobiology, 
and  molecular  biology  relating  to  bovine 


Federal  Register /Vol.  67,  No.  119 /Thursday,  June  20,  2002 /Notices 


41953 


tuberculosis  infection  in  animal  species 
that  could  lead  to  improvements  in 
disease  detection  and  prevention. 
Granting  cooperative  agreements  to 
institutions  of  higher  education 
(including  State-sponsored  universities), 
hospitals,  or  other  nonprofit 
organizations  to  conduct  research 
projects  necessitates  the  use  of 
information  collection  activities, 
including  the  completion  of  project 
proposals  and  progress  and  financial 
status  reports. 

I  We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  information  collection 
activities  for  cooperative  agreements  for 
the  study  of  bovine  tuberculosis. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 

vill  help  us: 

(1)  Evaluate  whether  the  collection  of 
nformation  is  necessary  for  the  proper 

performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  bvuden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

I   (4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
lo  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  3.5 
hours  per  response. 

Respondents:  Program  participants 
(researchers  associated  with 
Universities,  hospitals,  or  other 
Monprofit  organizations). 
I    Estimated  annual  number  of 
^spondents:  4. 

I    Estimated  annual  number  of 
responses  per  respondent:  2. 

Estimated  annual  number  of 
responses:  8. 

Estimated  total  annual  burden  on 
respondents:  28  hours.  (Due  to 
iveraging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 

I  reporting  burden  per  response.) 

I I  All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Done  in  Washington,  DC,  this  14th  day  of 
June  2002. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  02-15586  Filed  6-19-02:  8:45  am) 
BILUNO  CODE  3410-34-f 


DEPARTMENT  OF  AGRICULTURE 

Foreat  Service 

Notice  of  Lincoln  County  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Kootenai  National  Forests' 
Lincoln  County  Resource  Advisory 
Committee  will  meet  on  July  1 ,  August 
5,  September  9,  and  October  7,  2002  at 
6:30  p.m.  in  Libby,  Montana  for 
business  meetings.  The  meetings  are 
open  to  the  public. 
DATES:  July  1,  August  5,  September  9, 
and  October  7,  2002. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Kootenai  National  Forest 
Supervisor's  Office,  located  at  1101  U.S. 
Highway  2  West,  Libby,  MT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Edgmon,  Committee 
Coordinator,  Kootenai  National  Forest  at 
(406)  293-6211,  or  email 
bedgmon@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  include  reviewing  project 
proposals  and  receiving  public 
comment.  If  the  meeting  location  is 
changed,  notice  will  be  posted  in  the 
local  newspapers,  including  the  Daily 
Interlake  based  in  Kalispell,  MT. 

Dated:  )une  13,  2002. 
Cami  Winslow, 
Acting  Forest  Supervisor. 
[FR  Doc.  02-15495  Filed  6-19-02:  8:45  am) 
BILUNO  COOe  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

North  Mt.  Baker-Snoqualmie  Reaource 
Advisory  Committee  (RAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  North  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee  (RAC)  will  meet  on 


Thursday,  July  18,  2002,  at  the 
Whatcom  County  Parks  and  Recreation 
Department  Conference  Room,  3373  Mt. 
Baker  Highway,  Bellingham,  WA.  The 
meeting  will  begin  at  9  a.m.  and  last 
until  approximately  3  p.m. 

The  purpose  of  the  meeting  will  be  to 
review  projects  under  consideration  for 
FY2003  Title  II  funding  under  the 
Secure  Rural  Schools  and  Community 
Self-Detefmination  Act.  Project 
proponents  will  do  presentations, 
followed  by  a  discussion,  and  then  a 
prioritized  list  of  recommended  2003 
projects  will  be  developed. 

All  North  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

The  North  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  advises 
Whatcom  and  Skagit  Counties  on 
projects,  reviews  project  proposals,  and 
makes  recommendations  to  the 
appropriate  USDA  official  for  projects  to 
be  funded  by  Title  II  dollars.  The  North 
Mt.  Baker-Snoqualmine  Resource 
Advisory  Committee  was  established  to 
carry  out  the  requirements  of  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Jon  Vanderheyden,  Designated 
Federal  Official,  USDA  Forest  Service,- 
Mt.  Baker-Snoqualmie  National  Forest, 
810  State  Route  20,  Sedra  Woolley, 
Washington  98284  (360-856-5700, 
Extension  201). 

Dated:  June  12.  2002. 
Larry  Donovan, 

Acting  Designated  Federal  Official. 
(FR  Doc.  02-15545  Filed  6-19-02;  8:45  am] 

BILUNO  COOe  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Snotwmish  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Snohomish  County 
Resource  Advisory  Committee  (RAC) 
will  be  holding  a  field  trip  to  visit  the 
sites  of  various  proposed  2002  and  2003 
projects  on  Thursday,  July  18,  2002.  The 
RAC  is  tentatively  planning  to  meet  at 
8:30  a.m.  at  the  Granite  Falls  High 
School. 

All  Snohomish  County  Resource 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend,  and  must  provide 
their  own  transportation  and  lunch. 
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The  Snohomish  County  Resource 
Advisory  Conunittee  advises  Snohomish 
Coimty  on  projects,  reviews  project 
proposals,  and  makes  recommendations 
to  the  Forest  Supervisor  for  projects  to 
be  hinded  by  Title  II  dollars.  The 
Snohomish  County  Resource  Advisory 
Committee  was  established  to  carry  out 
the  requirements  of  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  field  trip 
to  Barbara  Busse,  Designated  Federal 
Official,  USDA  Forest  Service,  Mt. 
Baker-Snoqualmie  National  Forest, 
74920  NE.  Stevens  Pass  Hwry,  PO  Box 
305,  Skykomish,  WA  98288  (phone: 
360-677-2414)  or  Terry  Skorheim, 
District  Ranger,  USDA  Forest  Service, 
Mt.  Baker-Snoqualmie  National  Forest, 
1405  Emens  St.,  Darrington,  WA  98241 
(phone:  360-^36-1155). 

Dated:  lune  11,  2002. 
Barbara  Busse, 
Designated  Federal  Official. 
(FR  Doc.  02-15546  Filed  6-19-02:  8:45  am)  ' 
BHJJNG  C006  3410-11-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  June  25,  2002;  12  Noon- 
1  p.m. 

PLACE:  Cohen  Building.  Room  3321,  330 
Independence  Ave.,  SW.,  Washington, 
DC  20237. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  persoimel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.{c)(2)  and  (6)) 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 


information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

Dated:  June  18,  2002. 
Carol  Booker, 

Legal  Counsel. 

(FR  Doc.  02-15739  Filed  6-18-02;  2:11  pmj 

BILUNG  CODE  8230-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

{A-570-872] 

Notice  of  Postponement  of  Final 
Antidumping  Duty  Determination: 
Certain  Cold-Rolled  Cartx>n  Steel  Flat 
Products  From  ttie  People's  Republic 
of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Postponement  of  Final 
Antidumping  Duty  Determination  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  the  People's  Republic  of 
China. 

SUMMARY:  The  Department  of  Commerce 
is  postponing  the  final  determination  in 
the  less-than-fair-value  investigation  of 
certain  cold-rolled  carbon  steel  flat 
products  from  the  People's  Republic  of 
China  ("PRC").  Suspension  of 
liquidation  will  be  extended 
accordingly. 

EFFECTIVE  DATE:  June  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy  at  202-482-0165  or  James 
C.  Doyle  at  202^82-0159,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
N.W.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  C.F.R.  Part 
351  (2001). 

Background 

On  May  9,  2002,  the  Department  of 
Commerce  ("Department")  published 
the  notice  of  preliminary  determination 
of  sales  at  less  than  fair  value  for  certain 
cold-rolled  carbon  steel  flat  products 


from  the  PRC.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  From  the  People's 
Republic  of  China,  67  FR  31235  (May  9. 
2002).  The  final  determination  of  this 
investigation  is  currently  due  no  later 
than  July  10,  2002.  Pursuant  to  section 
735(a)(2)  of  the  Act.  on  May  30,  2002, 
the  Pangang  Economic  and  Trading 
Group  Corporation  ("Pangang") 
requested  that  the  Department  postpone 
its  final  determination  in  the 
investigation  until  135  days  after  the 
date  of  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  In  addition,  in 
accordance  with  19  C.F.R.  351.210(e)(2) 
Pangang  requested  that  the  Department 
extend  the  application  of  the 
provisional  measures  prescribed  under 
section  733(d)  of  the  Act  to  not  more 
than  six  months. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)(A)  of  the  Act 
provides  that  a  final  determination  may 
be  postponed  until  not  later  than  135 
days  after  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  determination,  a 
request  for  such  postponement  is  made 
by  exporters  which  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months.  In  accordance  with  19 
C.F.R.  351.210(b).  because  (1)  our 
preliminary  determination  is 
affirmative.  (2)  the  requesting  exporter 
accounts  for  a  significant  proportion  of 
exports  of  the  subject  merchandise  (see 
June  13,  2002  Memorandum  to  the  File 
from  fames  Doyle,  Program  Manager,  re: 
Antidumping  Duty  Investigation  of 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  People's  Republic  of  China: 
Request  for  a  Postponement  of  the  Final 
Determination),  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
Pangang's  request  and  are  fully 
extending  the  due  date  for  the  final 
results  by  60  days,  until  no  later  than 
September  23,  2002.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Dated:  June  14.  2002. 

Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  02-15593  Filed  6-19-02;  8:45  am] 
BILUNG  CODE  3510-OS-S 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-48d-810] 

Notice  of  Postponement  of  Final 
Antidumping  Duty  Determination; 
Certain  Cold-Rolled  Cart>on  Steel  Flat 
Products  from  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Postponement  of  Final 
Antidumping  Duty  Determination  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Turkey. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  postponing  the  final 
determination  in  the  antidumping  duty 
investigation  of  certain  cold-rolled 
carbon  steel  flat  products  from  Turkey. 
Suspension  of  liquidation  will  be 
extended  accordingly. 
EFFECTIVE  DATE:  June  20,  2002, 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Blackledge  or  Robert  James. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  at  202-482-3518,  or  202- 
482-0649.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(April  2001). 

Postponement  of  Final  Determinations 
ind  Extension  of  Provisional  Measures 

On  May  9.  2002,  the  Department 

gublished  the  affirmative  preliminary 
etermination  for  the  investigation  of 
certain  cold-rolled  carbon  steel  flat 
products  (cold-rolled  steel)  from 
Tiukey.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Turkey,  67  FR 
1264  (May  9,  2002). 
Pursuant  to  section  735(a)(2)  of  the 
ariff  Act  and  section  351.210(b)(2)(ii) 
I  the  Department's  regulations,  on  May 
1.  2002,  the  respondent  in  the  case. 
Borcelik  Celik  Sanayii  ve  Ticaret  A.S. 
Borcelik)  requested  the  Department 


postpone  the  final  determination  in 
accordance  with  section  735(a)(2)(A)  of 
the  Tariff  Act.  Borcelik  also  requested 
that  the  Department  extend  to  six 
months  any  provisional  measures 
imposed  pwsuant  to  section  733(d)  of 
the  Tariff  Act. 

Section  735(a)(2)  of  the  Tariff  Act 
provides  that  a  final  determination  may 
be  postponed  imtil  not  later  than  1 35 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  if.  in  the 
event  of  an  affirmative  determination,  a 
request  for  a  postponement  is  made  by 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  or  in  the  event  of  a 
negative  preliminary  determination,  a 
request  for  such  postponement  is  made 
by  petitioner.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months. 

In  accordance  with  19  CFR 
351.210(b)(2)(ii).  because  (1)  our 
preliminary  determination  was 
affirmative,  (2)  the  respondent 
requesting  a  postponement  accounts  for 
a  significant  proportion  of  exports  of  the 
subject  merchandise  from  Turkey,  and 
(3)  no  compelling  reasons  for  denial 
exist,  we  are  granting  Borcelik's  request 
for  the  postponement  of  the  final 
determination. 

We  are  postponing  the  final 
determination  in  this  case  to  no  later 
than 

September  23.  2002.  which  is  135 
days  after  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  Where  applicable, 
suspension  of  liquidation  will  be 
extended  accordingly. 

This  notice  of  postponement  is 
published  pursuant  to  19  CFR 
351.210(g). 

Dated:  June  14,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-15594  Filed  6-19-02;  8:45  am] 

BtLUNQ  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review. 

agency:  NAFTA  Secretariat.  United 
States  Section,  International  Trade 


Administration.  Department  of 
Commerce. 

ACTION:  Notice  of  first  request  for  panel 
review. 

SUMMARY:  On  May  22,  2002,  the 
Canadian  Lumber  Trader  Alliance,  the 
Ontario  Forest  Industries  Association 
filed  a  First  Request  for  Panel  Review 
with  the  United  States  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement.  A  Second  Request  was 
received  on  behalf  of  Tembec.  Inc.  and 
the  Ontario  Lumber  Manufacturers 
Association.  Panel  review  was  requested 
of  the  Final  Affirmative  Injury 
Determination  made  by  the  United 
States  International  Trade  Commission, 
respecting  Certain  Softwood  Lumber 
Products  from  Canada.  This 
determination  was  published  in  the 
Federal  Register,  (67  FR  36022)  on  May 
22.  2002.  The  NAFTA  Secretariat  has 
assigned  Case  Number  USA-CDA- 
2002-1904-07  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston.  United  States 
Secretary.  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms -with  the  antidumping  or 
coimtervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  May 
22.  2002,  requesting  panel  review  of  the 
final  determination  described  above. 

The  Rules  provide  that: 

(a)  a  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
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days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  June  21,  2002); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  July 
8,  2002);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  May  29,  2002. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  02-15473  Filed  &-19-02;  8:45  am] 
BILLING  CODE  351(>-GT-M 


DEPARTMENT  OF  COMMERCE 
[I.D.  061702A] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35j. 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Dealer 
Purchase  Reports. 

Form  Numberfs):  NOAA  Forms  88- 
30, 88-142. 

OMB  Approval  Number.  0648-0229. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  3.451. 

Number  of  Respondents:  730 

Average  Hours  Per  Response:  2 
minutes  for  a  NOAA  Form  88-30;  30 
minutes  for  a  NOAA  Form  88-142;  4 
minutes  for  an  Interactive  Voice 
Response  system  report;  and  2  minutes 
for  an  interview. 

Needs  and  Uses:  Federally -permitted 
dealers  in  specified  fisheries  are 
required  to  submit  information  weekly 
regarding  their  fish  purchases.  Other 
dealers  are  asked  to  submit  the 
information  on  a  voluntary  basis.  A 
small  number  of  commercial  fishermen 
may  also  be  asked  to  voluntarily  provide 
information  related  to  the  purchase.  The 
information  obtained  is  used  by 


economists,  biologists,  and  managers  in 
the  management  of  the  fisheries.  NOAA 
is  seeking  to  renew  Paperwork 
Reduction  Act  approval  for  these 
requirements. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Frequency.  On  occasion,  weekly. 

Respondent's  Obligation:  Mandatory. 

0^4B  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  13.  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

(PR  Doc.  02-15596  Filed  6-19-02;  8:45  am) 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
[I.D.061702B] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Yellowtail 
Flounder  Exemption  Programs  and 
Days-at-Sea  Allocation  Appeals. 

Form  Numbeiisj:  None. 

OMB  Approval  Number.  None. 

Type  of  Request  Emergency 
submission. 

Burden  Hours:  877. 

Number  of  Respondents:  1,400. 

Average  Hours  Per  Response:  2 
minutes  to  enter  or  leave  exemption 
program;  2  hours  for  a  days-at-sea 
baseline  appeal. 

Needs  and  Uses:  NOAA  is  requesting 
Paperwork  Reduction  Act  approval  for 
new  court-ordered  requirements  that 
would  allow  Northeast  multispecies 
fishermen  to  enter  an  exemption 


program  that  would  permit  those  fishing 
north  of  40"  N.  latitude  to  possess 
yellowtail  flounder,  and  those  fishing  in 
areas  other  than  the  Southern  New 
England  regulated  mesh  area  to  possess 
yellowtail  floimder  in  excess  of  the  trip 
limits.  A  provision  would  also  be  added 
that  would  allow  permit  holders  to 
appeal  their  baseline  allocation  of  days- 
at-sea. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance    . 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc  .gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  lune  13.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-15597  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 
[I.D.  061702C] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Logbook 
Family  of  Forms. 

Form  Number(s):  NOAA  Forms  88- 
30,  88-140. 

OMB  Approval  Number.  0648-0212. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  5,940. 

Number  of  Respondents:  4,800. 

Average  Hours  Per  Response:  5 
minutes  per  Fishing  Vessel  Trip  Report; 
4  minutes  for  an  Interactive  Voice 
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Response  system  report;  and  12  minutes 
for  a  Fishing  Trip  Record  (Shellfish) 
report. 

Needs  and  Uses:  Fishing  vessels 
permitted  to  participate  in  Federally- 
permitted  fisheries  in  the  Northeast  are 
required  to  submit  logbooks  containing 
catch  and  effort  information  about  their 
fishing  trips.  Participants  in  the  herring 
and  tilefish  fisheries  are  also  required  to 
make  weekly  reports  on  their  catch 
through  an  Interactive  Voice  Response 
(IVR)  system.  In  addition,  permitted 
vessels  that  catch  halibut  are  asked  to 
volimtarily  provide  additional 
information  on  the  estimated  size  of  the 
fish  and  the  time  of  day  caught.  The 
information  submitted  is  needed  for  the 
management  of  the  fisheries.  This  action 
seeks  to  renew  Paperwork  Reduction 
Act  clearance  for  these  requirements. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Frequency.  On  occasion,  monthly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  David  Rostker, 
202) 395-3897. 

Copies  of  the  above  information 
( ;ollection  proposal  can  be  obtained  by 
I  ailing  or  writing  Madeleine  Clayton, 


Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  13,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-15598  Filed  6-19-02;  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  0222] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-22  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  )une  14.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  S001-0»-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


7  June  2002 

In  reply  refer  to: 
1-02/004178 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 


Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-22 
and  under  separate  cover  the  dassifled  offset  certificate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  Switzerland  for  defense  articles  and  service  estimated  to  cost  $104  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the 
unclassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset 
agreement  with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended, 
provides  that  reported  information  related  to  offset  agreements  be  treated  as 
confidential  information  in  accordance  with  section  12(c)  of  the  Export  Administration 
Act  of  1979  (50  U.S.C.  App.  2411(c)).  Information  about  offsets  for  this  proposed  sale 
are  described  in  the  enclosed  confidential  attachment. 

Sincerely, 


T^O-^ 


iJjrt 


Attachment 
As  stated 

Separate  Cover: 
Offset  certificate 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Conmiittee  on  Armed  Services 
Senate  Conmiittee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-22 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Anns  Export  Control  Act 


(I) 
(il) 


Prospective  Purchaser:  Switzerland 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  72  million 
$  32  million 
$104  nullion 


(lii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  222  AIM-9X  Sidewinder  Tactical  Missiles,  eight  (8) 
NATM-9X  Telemetry  Missiles,  45  CATM-9X  Captive  Air  Training  Missiles, 
missile  containers,  missile  modifications,  test  sets  and  support  equipment,  spare 
and  repair  parts,  publications  and  technical  data,  maintenance,  personnel 
training  and  training  equipment,  U.S.  Government  and  contractor 
representatives,  contractor  engineering  and  technical  support  services,  and  other 
related  elements  of  logistics  support 

(iv)       Military  Department:  Navy  (AAM) 

(v)       Prior  Related  Cases,  if  anv:  None 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  None 

(vU)       Sensitivity  of  Technoloev  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress: 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTinCATlON 

Switzerland  -  A1M-9X  Sidewinder  Missiles 

The  Government  of  Switzerland  has  requested  a  possible  sale  of  222  AIM-9X  Sidewinder 
Tactical  Missiles,  eight  (8)  NATM-9X  Telemetry  Missiles,  45  CATM-9X  Captive  Air  Training 
Missiles,  mi^ile  containers,  missile  modifications,  test  sets  and  support  equipment,  spare  and 
repair  parts,  publications  and  technical  data,  maintenance,  personnel  training  and  training 
equipment,  U^.  Government  and  contractor  representatives,  contractor  engineering  and 
technical  support  services,  and  other  related  elements  of  logistics  support  The  estimated  cost 
is  $104  million. 

The  Government  of  Switzerland  Is  a  political  and  economic  power  in  Europe  and  a  partner  of 
the  United  States  in  ensuring  peace  and  stability  in  that  region.  It  is  vital  to  the  U.S.  national 
interest  to  assist  the  Swiss  in  developing  and  maintaining  a  strong  and  ready  self-defense 
capability  which  will  contribute  to  an  acceptable  military  balance  in  the  area. 

The  AIM-9X  Sidewinder  missile  enhances  self-defense  capabilities  bringing  Swiss  Air  Force 
(SAF)  F/A-18s  up  to  capabilities  found  in  neighboring  country  military  forces.  The 
incremental  effect  of  the  sale  of  AIM-9X  on  the  overall  capability  of  the  SAF  should  not  be 
particularly  significant 

The  Swiss  Air  Force  has  extensive  experience  operating  the  F/A-18  aircraft  and  should  have 
no  difficulties  incorporating  this  upgraded  weapon  into  their  forces.  The  Swiss  Air  Force 
needs  this  upgrade  to  keep  pace  with  high  tech  advances  in  weaponry. 

The  prime  contractor  will  be  Raytheon  Systems  Corporation  of  Tucson,  Arizona.  One  or 
more  proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  require  two  contractor  representatives  on-site 
during  the  preparation,  equipment  installation,  equipment  installation,  and  testing/checkout 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-22 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 


(vii)  Sensitivity  of  Technology; 

1.  The  AIM-9X  represents  a  substantial  increase  in  missile  acquisition  and  kinematics 
performance  over  the  AIM-9M.  The  missile  includes  a  high  off-bore-sight  seeker,  enhanced 
countermeasure  rejection  capability,  low  drag/high  angle  of  attack  airframe  and  the  ability  to 
integrate  the  Helmet  Mounted  Cueing  System.  The  software  algorithms  are  the  most  sensitive 
portion  of  the  AIM-9X  missile.  The  software  continues  to  be  modified  during  the  testing 
phase  in  order  to  improve  its  counter-countermeasures  capabilities.  No  software  source  code 
or  algorithms  will  be  released.  Sensitive  and/or  classifled  (up  to  Secret)  elements  of  the  AIM- 
9X  missiles  include  equipment/hardware,  software,  training,  maintenance,  documentation, 
and  operation/performance. 

2.  The  external  view  of  the  AIM-9X  Sidewinder  missile  is  unclassified  and  not 
sensitive.  The  AIM-9X  features  a  high  off-bore-sight  seeker,  enhanced  countermeasure 
rejection  capability,  improved  acquisition  range  and  the  ability  to  integrate  with  aircraft 
sensors.  The  seeker/guidance  and  control  section  and  the  target  detector  are  confidential  and 
contain  sensitive  state-of-the-art  technology.  Specifically,  the  infrared  seeker  sensitivity  is  a 
significant  improvement  over  the  previous  AIM-9  variants.  Manuals  and  technical  documents 
for  the  AIM-9X  that  are  necessary  or  support  operational  use  and  organizational  maintenance 
have  portions  classified  up  to  Secret  Performance  and  operating  logic  of  the  counter- 
countermeasures  circuits  are  Secret  The  hardware,  software,  and  data  identified  are 
classified  to  protect  vulnerabilities,  design  and  performance  parameters  and  similar  critical 
information. 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

4.  A  determination  has  been  made  that  Switzerland  can  provide  essentially  the  same 
degree  of  protection  for  the  technology  being  released  as  the  U.S.  Government  This  proposed 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  policy  justification  portion  of  the  notification. 


[FR  Doc.  02-15579  Filed  6-19-02;  8:45  am) 
BLUNG  CODE  5001 -0»-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Defense  Policy  Board 
Advisory  Committee 

AGENCY:  Department  of  Defense,  Defense 
Policy  Board  Advisory  Committee. 

action:  Notice. 


SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  at  the  Pentagon  on  July  10-11, 
2002,  from  0900  to  1730. 

The  purpose  of  the  meeting  is  to 
provide  the  Secretary  of  Defense, 
Deputy  Secretary  of  Defense  and  Under 
Secretary  of  Defense  for  Policy  with 
independent,  informed  advice  on  major 
matters  of  defense  policy.  The  Board 
will  hold  classiHed  discussion  on 
national  security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 


U.S.C.  App  II  (1982)),  it  has  bee 
determined  that  this  meeting  concerns 
matters  listed  in  5  U.S.C. 
552B(c)(l)(1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ann  Hansen,  703-693-7034. 

Dated:  lune  14.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  02-15599  Filed  6-1&-02;  8:45  am] 

BILUNG  CODE  S001-08-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Persoimel  Per  Diem 
Bulletin  Number  225.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 


Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  225  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
ciurent  rates. 

EFFECTIVE  DATE:  June  1,  2002. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  224. 


Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

Dated:  June  14,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  SOOI-OS-M 


LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

THE  ONLY  CHANGE  IN  CIVILIAN  BULLETIN  225  IS  CORRECTION  TO  LODGING  RATE  FOR  ISLE 
OF  HAWAII:  HILO. 


ALASKA 

ANCHORAGE  [INCL  NAV  RES] 


05/01  -  09/15 

161 

85 

246 

.  05/01/2002 

09/16  -  04/30 

85 

77 

"162 

05/01/2002 

BARROW 

159 

95 

254 

05/01/2002 

BETHEL 

129 

66 

195  . 

05/01/2002 

CLEAR  AB 

80 

55 

135 

09/01/2001 

COLD  BAY 

90 

73 

163 

05/01/2002 

COLDFOOT 

135 

71 

206 

10/01/1999 

COPPER  CENTER 

99 

63 

162 

05/01/2002 

CORDOVA 

105 

89 

194 

05/01/2002 

CRAIG 

75 

57 

132 

05/01/2002 

DEADHORSE 

95 

67 

162 

05/01/2002 

DELTA  JUNCTION 

79 

58 

137 

05/01/2002 

DENALI  NATIONAL  PARK 

06/01  .-  08/31 

125 

66 

191 

09/01/2001 

09/01  -  05/31 

90 

63 

153 

09/01/2001 

DILLINGHAM- 

95 

69 

164 

05/01/2002 

DUTCH  HARBOR- UNALASKA 

120 

78 

198 

05/01/2002 

EARECKSON  AIR  STATION 

.  80 

55 

135 

09/01/2001 

EIELSON  AFB 

05/01  -  09/15 

149 

78 

227 

05/01/2002 

09/16  -  04/30 

75 

70 

145 

05/01/2002 

ELMENDORF  AFB 

05/01  -  09/15 

161 

85 

246 

05/01/2002 

09/16  -  04/30 

85 

77 

162 

05/01/2002 

FAIRBANKS 

05/01  -  09/15 

149 

78 

227 

05/01/2002 

09/16  -  04/30  . 

75 

70 

145 

05/01/2002 

FOOTLOOSE 

175 

18 

193 

06/01/2002 

FT.  GREELY 

79 

58 

137 

05/01/2002 

FT.  RICHARDSON  • 

05/01  -  09/15 

161 

85 

246 

05/01/2002 

09/16  -  04/30 

85 

77 

162 

05/01/2002 

FT.  WAINWRIGHT 

05/01  -  09/15 

149 

78 

227. 

05/01/2002 

09/16  -  04/30  • 

75 

70 

145 

05/01/2002 

GLENNALLEN 

• 

05/01  -  09/30 

137 

61 

198 

09/01/2001 

10/01  -  04/30 

89 

56 

145 

09/01/2001 

HEALY 

06/01  -  08/31 

125 

66 

191 

.  09/01/2001 

09/01  -  05/31 

90 

63 

153 

09/01/2001 

HOMER 

05/15  -  09/15 

109 

76 

185 

06/01/2002 

09/16  -  05/14 

76 

72 

148 

06/01/2002 

JUNEAU 

119 

83 

202 

05/01/2002 

CiviUan  BuUetin  No.  225 


Page  2 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of-  the  United 
States  by  Federal  Government  civilian  employees. 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico'  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

■  • 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

KAKTOVIK 

165 

86 

251 

05/01/2002 

KAVIK  CAMP 

150 

69 

219 

05/01/2002 

KENAI-SOLDOTNA 

04/01  - 

10/31 

95 

76 

171 

05/01/2002 

11/01  - 

03/31 

60 

71 

131 

05/01/2002 

KENNICOTT 

159 

77 

236 

.  05/01/2002 

KETCHIKAN 

05/01  - 

09/30 

130 

80 

210 

05/01/2002 

10/01  - 

04/30 

100 

80 

180 

05/01/2002 

KING  SALMON 

05/01  - 

10/01 

225 

91 

316 

05/01/2002 

10/02  - 

04/30 

125 

81 

206 

05/01/2002 

KLAWOCK 

75 

57 

132 

05/01/2002 

KODIAK 

105 

81 

186 

05/01/2002 

KOTZEBUE 

05/01  - 

08/31 

167 

99 

266 

06/01/2002 

09/01  - 

04/30 

136 

96 

232 

06/01/2002 

KULIS  AGS 

05/01  - 

09/15 

161 

85 

246 

05/01/2002 

09/16  - 

04/30 

85 

77 

162 

05/01/2002 

MCCARTHY 

159 

77 

236 

05/01/2002 

METLAKATLA 

05/30  - 

10/01 

98 

48 

146 

05/01/2002 

10/02  - 

05/29 

78 

47 

125 

05/01/2002 

MURPHY  DOME 

05/01  - 

09/15 

149 

78 

227 

05/01/2002 

09/16  - 

04/30 

75 

70 

145 

05/01/2002 

-  NOME 

89 

64 

153 

09/01/2001 

NUIQSUT 

180 

53 

233 

05/01/2002 

POINT  HOPE 

130 

70 

200 

03/01/1999 

POINT  LAY 

105 

67 

172 

03/01/1999 

PORT  ALSWORTH 

135 

88 

223 

05/01/2002 

PRUDHOE  BAY 

95  . 

67 

162 

05/01/2002 

SEWARD 

05/31  - 

09/30  . 

179 

58 

237 

05/01/2002 

10/01  - 

05/30 

79 

53 

132 

05/01/2002 

SITKA-MT.  EDGECUMBE 

05/16  - 

09/16 

159 

98 

257 

05/01/2002 

09/17  - 

05/15 

139 

97 

236 

05/01/2002 

SKAGWAY 

05/01  - 

09/30 

130 

80 

210 

05/01/2002 

10/01  - 

04/30 

100 

80 

180 

05/01/2002 

SPRUCE  CAPE 

105 

81 

186 

05/01/2002 

TAN ANA 

89 

64 

153 

09/01/2001 

UMIAT 

200 

20 

220 

05/01/2002 

VALDEZ 

05/01  - 

10/01 

124 

71 

195 

05/01/2002 

10/02  - 

04/30 

69 

66 

135 

05/01/2002 

WAINWRIGHT 

120 

83 

203 

05/01/2002 

WASILLA 

95 

60 

155 

01/01/2000 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

09/30 
04/30 


&  MC  RES  CTR) 
HILO 
OTHER 


WRANGELL 
05/01 
10/01 

YAKUTAT 

[OTHER] 
AMERICAN  SAMOA 

AMERICAN  SAMOA 
GUAM 

GUAM  (INCL  ALL  MIL  INSTAL) 
HAWAI I 

CAMP  H  M  SMITH 

EASTPAC  NAVAL  COMPTELE  AREA 

FT.  DERUSSEY 

FT.  SHAFTER 

HICKAM  AFB 

HONOLULU  (INCL  NAV 

ISLE  OF  HAWAII 

ISLE  OF  HAWAII 

ISLE  OF  KAUAI 

05/01  -  11/30 
12/01  -  04/30 

ISLE  OF  KURE 

ISLE  OF  MAUI 

ISLE  OF  OAHU 

KEKAHA  PACIFIC  MISSILE  RANGE  FAC 
05/01  -  11/30 
12/01  -  04/30 

KILAUEA  MILITARY  CAMP 

LUALUALEI  NAVAL  MAGAZINE 
•  MCB  HAWAII 

NAS  BARBERS  POINT 

PEARL  HARBOR  [INCL  ALL  MILITARY] 

SCHOFIELD  BARRACKS 

WHEELER  ARMY  AIRFIELD 

[OTHER] 
JOHNSTON  ATOLL 

JOHNSTON  ATOLL 
MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 
NORTHERN  MARIANA  ISLANDS 

ROTA 

SAIPAN 

TINIAN 

[OTHER] 
PUERTO  RICO 

BAYAMON 

04/11  -  12/23 
12/24  -  04/10 

CAROLINA 

04/11  -  12/23 


130 

100 

110 

80 

85 

135 

112 
112 
112 
112 
112 
112 
108 
89 

158 

203 

65 

159 

112 

158 
203 
108 
112 
112 
112 
112 
112 
112 
72 

0 

150 

149 

150 
85 
55 


155 
195 

155 


80 
80 
68 
55 

67 

69 

72 
72 
72 
72 
72 
72 
69 
54 

88 
93 
41 
89 
72 

88 
93 
69 
72 
72 

72 
72 
72 
72 
61 

14 

47 

72 
88 
71 
72 


71 
75 

71 


210 

05/01/2002 

180 

05/01/2002 

178 

03/01/1999 

135 

09/01/2001 

152 

03/01/2000 

204 

11/01/2001 

184   - 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

177. 

06/01/2002 

143 

05/01/2000 

246 

06/01/2002 

296 

06/01/2002 

106 

05/01/1999 

248 

06/01/2002 

184 

06/01/2002 

246 

06/01/2002 

296 

06/01/2002 

177 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

184 

06/01/2002 

133 

01/01/2000 

14 

05/01/2002 

197 

02/01/2000 

221 

04/01/2000 

238 

11/01/2001 

156 

05/01/2002 

127 

04/01/2000 

226 

01/01/2000 

270 

01/01/2000 

226 

01/01/2000 
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MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER 

DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

= 

(C) 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

FAJARDO  [INCL  CEIBA  &  LUQUILLO] 

82 

54 

136 

01/01/2000 

FT.  BUCHANAN  [INCL  GSA  SVC 

CTR, 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

HUMACAO 

82 

54 

136 

01/01/2000 

LUIS  MUNOZ  MARIN  lAP  AGS 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

MAYAGUEZ 

85 

59 

144 

01/01/2000 

PONCE 

96 

69 

165 

01/01/2000 

ROOSEVELT  RDS  &  NAV  STA 

82 

54 

136 

01/01/2000 

SABANA  SECA  [INCL  ALL  MILITARY] 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270- 

01/01/2000 

SAN  JUAN  &  NAV  RES  STA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

[OTHER] 

62 

57 

119 

01/01/2000 

VIRGIN  ISLANDS  (U.S.) 

ST.  CROIX 

04/15  -  12/14 

93 

72 

165 

01/01/2000 

12/15  -  04/14 

129 

76 

205 

01/01/2000 

ST.  JOHN 

04/15  -  12/14 

219 

84 

303 

01/01/2000 

12/15  -  04/14 

382 

100 

482 

01/01/2000 

ST.  THOMAS 

04/15  -  12/14 

163 

73 

236 

01/01/2000 

12/15  -  04/14 

288 

86 

374 

01/01/2000 

WAKE  ISLAND 

WAKE  ISLAND 

60 

32 

92 

09/01/1998 

Chiliaii  Bulletin  No.  225 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  Disposal  and 
Reuse  of  the  Fleet  Industrial  Supply 
Center,  Naval  Fuel  Depot  Point  Molate, 
CA 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
(DON)  announces  its  decision  to  dispose 
of  the  Fleet  Industrial  Supply  Center, 
Naval  Fuel  Depot  Point  Molate  near 
Richmond,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  Lee,  Southwest  Div,  Naval 
Facilities  Engineering  Command,  1230 
Columbia  St,  Suite  1100,  San  Diego,  CA 
92101,  telephone  (619)  532-0975, 
facsimile  (619)  532-0940. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Defense  Base  Closure 
and  Realignment  Act  (DBCRA)  of  1990, 
PubHc  Law  101-510,  10  U.S.C.  2687 
note  at  582-606,  and  piirsuant  to 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  Section  4332(2){C) 
(1994),  and  the  regulations  of  the 
Council  on  Environmental  Quality  that 
implement  NEPA  procedures,  40  CFR 
parts  1500-1508,  and  the  Department  of 
Navy  regulations  implementing  the 
federal  regulations,  32  CFR  775,  the 
Department  of  the  Navy  announces  its 
decision  to  dispose  of  Fleet  and 
Industrial  Supply  Center,  Naval  Fuel 
Depot  Point  Molate  (NFD  Point  Molate). 
Richmond,  CA.  Disposal  of  this  property 
will  permit  productive  reuse  of  this 
surplus  federal  property.  Several  reuse 
alternatives  were  evaluated  in  the 
Environmental  Impact  Statement  (EIS), 
including  the  Preferred  Alternative 
(Alternative  2),  light  commercial  and 
light  industrial  development. 

Alternatives  Considered 

The  proposed  action  is  the  disposal  of 
the  NFD  Point  Molate  property.  The  ' 
Final  EIS  analyzed  effects  of  the 
Preferred  Reuse  Plan,  and  effects  of  two 
other  reuse  plan  alternatives.  The  No 
Action  Alternative  was  also  evaluated. 

Alternative  1,  Residential/ 
Commercial,  would  use  about  55  acres 
for  residential  development,  27  acres  for 
commercial  activities,  6  acres  for  light 
industrial  activities,  and  325  acres, 
including  100  acres  of  submerged  land, 
for  open  space/recreation. 

The  Preferred  Alternative,  Alternative 
2,  Industrial/Commercial,  would  use 
about  27  acres  for  commercial  activities, 
61  acres  for  light  industrial  activities, 
and  325  acres,  including  100  acres  of 


submerged  land,  for  open  space/ 
recreation. 

Alternative  3,  Recreation/Commercial, 
would  use  about  27  acres  for 
commercial  activities,  8  acres  for  light 
industrial  activities,  and  378  acres, 
including  100  acres  of  submerged  land, 
for  open/space  recreation. 

No  Action  Alternative,  NFD  Point 
Molate  would  not  be  disposed  and 
would  remain  in  Federal  caretake  status. 
The  Navy  would  maintain  the  physical 
condition  of  the  property  by  providing 
security  and  making  repairs  essential  to 
safety.  Because  the  No  Action 
Alternative  has  less  potential  for 
adverse  enviromnental  impacts,  it  is  the 
environmentally  preferable  alternative. 
However,  the  No  action  Alternative 
would  not  promote  local  economic 
development  nor  create  jobs  and, 
therefore,  is  inconsistent  with  the 
statutory  direction  contained  in  the 
DBCRA. 

Envirotimental  Impacts 

DON  analyzed  the  direct,  indirect, 
and  cumulative  impacts  of  each 
alternative  on  the  enviromnent. 
Potential  significant  impacts  that  could 
result  from  Alternative  2  are  discussed 
below. 

Expansion  of  the.  existing  sewage 
treatment  plant  or  construction  of  a  new 
sewage  treatment  plant  and  operation  of 
a  winery  on  site  could  result  in 
incomparability  between  these  land 
uses  and  other  development  on  site. 
Until  a  specific  project  is  identified,  it 
is  not  possible  to  identify  the  amount  or 
type  of  commercial  uses  that  might  be 
proposed  in  the  Waterfront  Park  Beach 
priority  use  area.  Proposed  uses  could 
be  inconsistent  with  the  San  Francisco 
Bay  Plan.  The  EIS  includes 
minimization  and  avoidance  measures 
that  the  developer  could  implement  that 
would  reduce  these  potential  impacts  to 
insignificant  levels.  There  is  also  the 
potential  /or  exposures  of  occupants  of 
the  property  to  accidental  releases  from 
a  nearby  refinery.  However,  most 
occupants  would  not  be  staying 
overnight  and  overnight  stays  would  be 
limited  to  guests  and  staff  of  a  hotel  or 
bed  and  breakfast  facility.  The  Bay  Area 
Air  Quality  Management  District 
(BAAQMD)  does  not  consider  these 
occupants  sensitive  receptors.  Because 
there  would  be  no  sensitive  receptors  on 
site  as  defined  by  the  BAAQMD  this 
potential  impact  is  considered 
insignificant. 

The  proposed  redevelopment  would 
increase  the  demand  for  police,  fire,  and 
emergency  medical  services.  The 
distance  between  NFD  Point  Molate  and 
local  city  fire  stations  could  require  the 
city  to  establish  a  fire  crew  and  fire 


truck  at  the  existing  fire  station. 
Although  the  existing  water  system  at 
NFD  Point  Molate  has  inadequate  water 
pressure  to  meet  firefighting 
requirements,  the  Preferred  Alternative 
includes  upgrading  the  water  system  to 
satisfy  these  requirements. 

Five  cultural  resources  at  NFD  Point 
Molate  have  been  identified:  Winehaven 
Historic  District  and  four  archeological 
sites.  The  Winehaven  Historic  District  is 
the  only  property  at  Point  Molate  listed 
on  the  National  Register  of  Historic 
Places.  Pursuant  to  Section  106  of  the 
National  Historic  Preservation  Act  and 
its  implementing  regulations,  36  CFR 
part  800,  the  Navy  has  completed 
consultation  with  the  Advisory  Council 
on  Historic  Preservation  (ACHP),  the 
California  State  Historic  Preservation 
Officer  (SHPO),  and  the  Bay  Mi  wok 
Band  American  Indian  tribe.  As  a  result 
of  these  consultations,  the  Navy  has 
agreed  to  several  actions  to  avoid  or 
minimize  adverse  impacts  to  cultural 
resources.  These  obligations  are  set  forth 
in  a  Memorandiun  of  Agreement  among 
the  Na\7,  the  ACHP,  the  SHPO,  and  the 
Bay  Miwok,  dated  January  29,  2002. 
Before  conveying  any  property  at  NFD 
Point  Molate,  the  Navy  will  submit  an 
amendment  to  the  National  Register  of 
Historic  Places  for  the  Winehaven 
Historic  District.  The  amendment  will 
distinguish  between  the  contributing 
and  non-contributing  buildings  and 
structures  within  the  District.  The  Navy 
is  also  applying  to  the  California 
Historical  Resources  Commission  to 
reduce  the  Winehaven  Historic  District 
boundary  as  it  appears  on  the  California 
Register  of  Historic  Resources,  so  that 
non-contributing  properties  are 
excluded.  The  Navy  is  nominating  a 
historic  Shrimp  Camp  (CA-CCO-506H) 
to  the  National  Register  and  will 
formally  evaluate  the  National  Register 
eligibility  of  three  prehistoric 
archeological  sites  (CA-CCO-282,  CA- 
CCO-283,  and  CA-CCO-423),  and  if 
they  are  determined  eligible,  nominate 
them  to  the  National  Register. 

There  are  no  Federally  listed 
threatened  or  endangered  species 
known  to  occur  on  the  NFD  Point 
Molate  property  under  the  Endangered 
Species  Act. 

The  Preferred  Alternative  could  have 
significant  impacts  on  transportation, 
traffic,  and  circulation.  Projected  traffic 
could  cause  substantial  delays  during 
peak  commuting  hours  at  three 
intersections  of  freeway  ramps  and 
roadways  near  NFD  Point  Molate.  On 
one  ramp,  a  local  agency  planning 
threshold  would  be  exceeded.  In 
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addition,  off-site  road  segments  between 
MFD  Point  Molate  and  the  nearby 
freeway  are  substandard  and  access  to 
the  property  is  lacking  from  one 
direction  of  the  freeway.  Significant 
impacts  could  be  mitigated  by  the  local 
and  state  governmental  agencies 
through  widening  the  road  accessing  the 
property,  road  restriping  and  other 
modifications  detailed  fiulher  in  the 
EIS. 

The  Navy  analyzed  the  impacts  on 
children  pursuant  to  Executive  Order 
13045.  Protection  of  Children  from 
Envfronmental  Health  Risks  and  Safety 
Risks,  3  CFR  198  (1998).  Under  the 
Preferred  Alternative  children  could  be 
present  for  short  periods  in  the  bed  and 
breakfast  establishments,  small  hotels, 
and  recreational  areas.  NFD  Point 
Molate  is  within  the  toxic  or  flammable 
endpoints  for  accidental  releases  by 
Chevron  Refinery  and  General  Chemical 
Corporation,  as  assessed  in 
conformation  with  the  Risk 
Management  Program  Rule  (40  CFR 
68.130;  Section  112(r)  of  the  Clean  Afr 
Act).  Since  children  are  less  able  to 
metabolize,  detoxify,  and  excrete  some 
toxic  substances  than  adults,  in  the 
event  of  an  accidental  release  of 
substantial  quantities  of  toxic 
contaminants,  there  could  be 
disproportionate  health  and  safety  risks 
to  children  at  NFD  Point  Molate. 

Mitigabon 

The  Navy  will  take  certain  actions  to 
implement  existing  agreements  and  to 
comply  with  regiilations.  Once  property 
is  conveyed  outside  of  federal  control, 
land  use  is  solely  a  function  of  state  and 
local  planning  and  zoning  authorities. 
The  EKDN  cannot  impose  post 
conveyance  restrictions  on  land  use 
absent  specific  statutory  authority  to  do 
so  such  as  that  provided  for  the 
imposition  of  land  use  controls  under 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  As  a  result,  the  DON  has  no 
authority  to  require  that  parties 
acquiring  the  former  NFD  Point  Molate 
property  impose  the  mitigation 
measures  identified  in  the  Final  EIS  or 
this  Record  of  Decision. 

Response  to  Comments  Received 
Regardmg  the  Final  EIS 

After  the  Final  EIS  was  distributed  to 
the  public  the  Navy  received  one 
comment  letter  from  Contra  Costa 
Health  Services.  Their  concerns  had 
already  been  addressed  in  the  Final  EIS 
and  do  not  require  further  clarification. 

Conclusion 

Although  the  No  Action  Alternative  is 
the  environmentally  preferred 


alternative,  it  would  not  promote  local 
economic  redevelopment  and  create 
jobs.  Keeping  the  property  in  caretaker 
status  would  not  be  the  highest  and  best 
use  of  the  property  because  it  would  not 
take  advantage  of  the  property's 
physical  characteristics  and 
infitistructiue. 

Based  on  the  analysis  contained  in  the 
Final  EIS  and  the  associated 
administrative  record,  I  have  decided, 
on  behalf  of  the  Department  of  the  Navy, 
to  dispose  of  the  Fleet  and  Industrial 
Supply  Center.  Naval  Fuel  Depot  Point 
Molate. 

Dated:  )une  4,  2002. 

Duncan  Holaday, 

Deputy  Assistant  Secretary,  (Installations  and 
Facilities). 

(FR  Doc.  02t15540  Filed  &-17-02:  8:45  am) 

BILLING  CODE  38T&-FF-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education, 
ACTION:  Correction  notice. 

summary:  On  June  11,  2002,  a  30-day 
notice  inviting  comment  from  the  public 
was  inadvertently  published  for  the 
Application  for  the  "Annual 
Periformance  Report  Forms  for  the  FIPSE 
US-Brazil  Higher  Education  Consortia 
Program"  in  the  Federal  Register  (67  FR 
41220)  dated  June  17.  2002.  This  notice 
amends  the  public  comment  period  for 
this  program  to  60  days.  The  Leader. 
Regiilatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  hereby  issues  a  correction 
notice  on  the  submission  for  0MB 
review  as  requfred  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
19,  2002. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  information  collection  request 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  niunber  1941.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  should  be  electronically 
mailed  to  the  internet  address 
Wvjan_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 


address  OCIOJUMG@ed.gov  or  faxed  to 

202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Schubart  (202)  708-9266. 

Dated:  June  17.  2002. 
Joseph  Schubart, 

Acting  Leader,  Regulatory  Information 
Management,  Office  of  the  Chief  Information 
Officer. 

(FR  Doc.  02-15631  Filed  6-19-02;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.336C1 

Teacher  Quality  Enhancement  Grants 
Program — Teacher  Recruitment 
Competition;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2002 

Purpose  of  Program:  This  program 
provides  grants  to  States  and  to 
partnerships  to  promote  improvements 
in  the  quality  of  new  teachers  with  the 
ultimate  goal  of  increasing  student 
achievement  in  pre-K-12  classrooms. 

Eligible  Applicants:  States  (including 
the  District  of  Columbia,  Puerto  Rico 
and  the  insular  areas)  and  partnerships 
comprised,  at  a  minimum,  of  an 
institution  of  higher  education  with  an 
eligible  teacher  preparation  program,  a 
school  of  arts  and  sciences,  and  a  high- 
need  local  educational  agency  (LEA). 
These  terms  are  defrned  in  section  203 
of  the  Higher  Education  Act  and  in 
regulations  for  this  program  in  34  CFR 
611.  States  and  partnerships  that 
received  an  FY  1999  grant  imder  this 
program  are  not  eligible  for  this 
competition. 

Applications  Available:  June  20.  2002. 

Deadline  for  Transmittal  of 
Applications:  ]uly  25,  2002. 

Deadline  for  Intergovernmental 
Review:  September  24,  2002. 

Estimated  Available  Funds: 
$8,920,000. 

Estimated  Range  of  Awards:  $195,000 
—  $465,000. 

Estimated  Average  Size  of  Awards: 
$372,000. 

Estimated  Number  of  Awards:  24. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Page  Limit:  The  application  narrative 
is  where  you.  the  applicant,  address  the 
selection  criteria  reviewers  use  to 
evaluate  your  application.  You  must 
limit  your  narrative  to  the  equivalent  of 
no  more  than  50  pages.  In  addition,  you 
must  limit  your  accompanying  work 
plan  to  the  equivalent  of  no  more  than 
10  pages,  yoiu  budget  narrative  to  the 
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( iquivalent  of  no  more  than  10  pages  and 
your  evaluation  plan  to  the  equivalent 
of  no  more  than  5  pages,  using  the 

Following  standards: 
•  A  "page"  is  8.5"  x  11",  on  one  side 
>nly,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  work  plan,  budget 
narrative,  and  evaluation  plan, 
including  titles,  headings,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12 -point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

Our  reviewers  will  not  read  any  pages 
of  yoiu  application  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80.  82.  85. 
86.  97,  98  and  99.  (b)  The  regulations  for 
this  program  appear  in  34  CFR  part  611. 

SUPPLEMENTARY  INFORMATION:  The 
Teacher  Recruitment  Grants  program, 
one  of  the  three  Teacher  Quality 
Enhancement  Grant  programs  contained 
in  Title  II,  Part  A  of  the  Higher 
Education  Act  (HEA),  is  authorized  in 
section  204  of  the  HEA.  The  program 
affords  an  opportimity  for  States  and 
partnerships  to  address  the  challenge  of 
America's  teacher  shortage  by  making 
significant  and  lasting  systemic  changes 
to  the  ways  that  teachers  are  recruited, 
prepared — either  through  postsecondary 
teacher  preparation  programs  or 
alternative  routes  to  teaching  for  those 
coming  to  the  profession  from  other 
careers  or  educational  backgrounds — 
and  supported  to  teach  in  high-need 
schools.  In  administering  the  program, 
the  Department  of  Education's  goal  is  to 
support  the  efforts  of  the  States  and 
partnerships  to  ensure  that  all  students, 
especially  those  in  high-need  school 
districts,  have  a  highly  qualified  teacher 
to  help  them  achieve  to  challenging 
State  content  and  performance 
standards. 

Through  this  notice  the  Secretary 
announces  requirements  and  procedures 
to  govern  the  competition  for  FY  2002 
grant  funds.  In  particular,  the 
Department  will  implement  only  a 
single  application  review  process  and 
use  the  selection  criteria  identified  in  34 
CFR  611.32  rather  than  the  two-step 
review  process  identified  in  34  CFR 
611.3(a)(iii).  In  all  other  respects  the 
requirements  and  procedures  for  the 


upcoming  FY  2002  competition  are  the 
same  as  those  authorized  in  the  Teacher 
Quality  Enhancement  Grant  program 
regulations  (34  CFR  part  611)  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR). 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these  regulations 
make  procedural  changes  only  and  do 
not  establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b)(a),  the 
Secretary  has  determined  that  proposed 
rulemaking  is  not  required.  These 
requirements  will  apply  to  the  FY  2002 
grant  competition  only. 

Because  the  Department  did  not 
receive  from  Congress  a  FY  2002 
appropriation  for  this  and  other 
programs  until  January  of  2002,  the 
Department  has  had  insufficient  time  to 
implement  the  two-stage  application 
process  otherwise  required  by  34  CFR 
611.3(a)(3)  and  still  make  awards  by 
September  30,  2002.  the  last  day  on 
which  the  Department  may  obligate 
these  funds.  The  public  is  not 
prejudiced  by  eliminating  the  first  of  the 
two-stage  review  procedures  in  the 
upcoming  competition  because  all 
potential  applicants  are  eligible  to  apply 
for  awards  under  the  selection  criteria 
identified  in  34  CFR  611.32  and  will  be 
treated  equally. 

Pilot  Project  for  Electronic  Submission 
of  This  Application 

In  FY  2002.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Title  II,  Teacher  Recruitment  Program 
(CFDA  No.  84.336C)  is  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  the  Title  II.  Teacher  Recruitment 
Program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

"The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  strictly 
voluntary. 


•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  grant  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424).  Budget  Information-Non- 
Construction  Programs  (ED  524).  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  £D  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
youi  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  ackjiowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  yoiu 
application).. 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Title  11,  Teacher 
Recruitment  Grants  program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e- APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

FOR  APPLICATIONS  CONTACT:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398, 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
(toll  itee):  1-877-576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.336C.  You  may  also  request 
application  forms  by  calling  (202)  502- 
7878  or  submitting  the  name  of  the 
competition  and  your  name  and  postal 
address  to:  teacherquality@ed.gov. 

Applications  are  also  available  on  the 
Teacher  Quality  Web  Site:  http:// 
www.ed.gov/offices/OPE/heatqp/. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Shade,  U.S.  Department  of 
Education,  1919  K  Street.  NW.,  Room 
6148,  Washington,  DC  20006-8525. 
Telephone:  (202)  502-7878  or  via 
Internet:  Brenda.Shade@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  alternative 
format,  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
"in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1024. 

Dated:  June  17,  2002. 

Sally  L.  Stroup, 

Assistant  Secretary.  Office  of  Postsecondary 
Education. 

[FR  Doc.  02-15627  Filed  &-19-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Notice  of  Floodplain  and  Wetlands 
Involvement  for  the  Proposed  Transfer 
Of  Parcel  ED-1  to  the  Community 
Reuse  Organization  of  East  Tennessee 

agency:  Oak  Ridge  Operations,  U.S. 
Department  of  Energy. 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 


summary:  The  U.S.  Department  of 
Energy  (DOE),  Oak  Ridge  Operations 
(ORO)  is  proposing  to  transfer  title  of 
Parcel  EIJ-l  (also  known  as  the  Horizon 
Center)  to  the  Community  Reuse 
Organization  of  East  Tennessee 
(CROET).  Parcel  ED-1  consists  of 
approximately  957  acres  located  on  the 
Oak  Ridge  Reservation,  Roane  County, 
Tennessee.  A  portion  of  Parcel  ED-1  is 
located  within  the  100-year  floodplain 
of  East  Fork  Poplar  Creek  (EFPC).  The 
parcel  also  contains  five  wetlands  that 
were  identified  during  a  U.S.  Army 
Corps  of  Engineers  (COE)  survey  in 
1991-1992.  The  total  acreage  of  the 
wetlands  is  about  3.5  acres  and  all  five 
wetlands  are  within  the  100-year 
floodplain  of  EFPC.  In  accordance  with 

10  CFR  1022,  Compliance  vdth 
Floodplain/Wetlands  Environmental 
Review  Requirements,  DOE  will  prepare 
a  floodplain  and  wetlands  assessment 
and  will  perform  this  proposed  action  in 
a  manner  that  will  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands. 

DATES:  Comments  on  the  wetlands 
assessment  are  due  to  the  address  below 
no  later  than  July  5,  2002. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  David  R.  Allen,  U.S. 
Department  of  Energy,  P.O.  Box  2001, 
MS-SE-30-1,  Oak  Ridge,  TN  37831. 
Conmients  may  also  be  faxed  to  (865) 
576-0746. 

FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTION,  CONTACT:  Mr.  David 
R.  Allen,  NEPA  Compliance  Officer, 
U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  P.O.  Box  2001.  MS- 
SE-30-1,  Oak  Ridge,  TN  37831,  (865) 
576-0411. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance, 
EH-42,  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW,  Washington, 
DC  20585,  (202)  586-4600  or  (800)  472- 
2756. 

SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  transfer  title  of  Parcel  ED- 
1  to  CROET.  CROET  has  leased  Parcel 
ED-1  since  1998  for  development  of  an 
industrial/business  park.  Under  the 
proposed  transfer,  CROET  would 
continue  the  development  of  the  parcel 
as  an  industrial/business  park  for 
research  and  development,  medical 
technology,  manufacturing,  distribution, 
and  corporate  headquarters  office 
facilities.  The  developable  portion  of  the 
parcel  consists  of  seven  major 
development  areas,  ranging  in  size  from 

11  to  148  acres.  The  remaining  property. 


which  contains  the  100-year  floodplain 
of  EFPC  and  the  five  wetlands,  is 
protected  as  a  Natural  Area.  Conditions 
of  the  deed  and  transfer  agreement  will 
ensure  continued  protection  of  the 
Natural  Area. 

The  potentially  affected  100-year 
floodplain  property  lies  along  EFPC  and 
its  tributaries  within  Parcel  ED-1.  The 
five  wetlands  identified  in  the  COE 
survey  of  the  EFPC  floodplain  in  1991- 
1992  total  about  3.5  acres.  Hydrology  in 
these  wetlemds  is  associated  with  the 
backwater  of  Watts  Bar  Reservoir; 
however,  some  upstream  input  comes 
from  springs  and  surface  runoff. 
Vegetation  ranges  from  open  water  to 
herbaceous,  shrub,  and  forest  and 
includes  sedges,  jewelweed,  smartweed, 
buttonbush,  silky  dogwood,  box  elder, 
green  ash,  and  sycamore.  One  wetland 
contains  an  active  beaver  colony  with 
two  beaver  dams  and  a  beaver  lodge  at 
the  confluence  of  a  tributary  to  EFPC. 
Beaver  activity  has  apparently  increased 
the  size  of  this  wetland  from  that  which 
was  delineated  in  the  1991-1992 
surveys. 

Under  the  current  lease  CROET 
encroached  upon  the  100-year 
floodplain  of  EFPC  during  construction 
of  culverts,  bridges,  and  roads  as  part  of 
its  development  of  the  parcel.  These 
activities  were  conducted  under  the 
appropriate  state  and  federal  permits. 
Upon  transfer  of  Parcel  ED-1,  additional 
minor  encroachments  of  the  floodplain 
may  be  necessary  for  further 
development  of  the  parcel.  The  existing 
wetlands  within  Parcel  ED-1  have  not 
been  disturbed  by  development 
activities  and  would  continue  to  be 
protected.  No  additional  wetlands  have 
been  identified  within  the  parcel  in 
areas  proposed  for  development. 

The  proposed  action  is  transfer  of  the 
entire  Parcel  ED-1.  However,  as  an 
option  DOE  could  choose  to  only 
transfer  the  developable  areas  of  Parcel 
ED-1 .  The  remaining  property  would 
stay  under  DOE  ownership  and  control. 
Another  option  is  to  transfer  all  of 
Parcel  ED-1  except  for  the  100-year 
floodplain  of  EFPC,  which  would 
remain  under  DOE  ownership  and 
control  in  order  to  address  possible 
requirements  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  which  may  be  identified  in 
the  future.  For  purposes  of  comparison 
it  was  determined  that  if  DOE  chose  not 
to  transfer  Parcel  ED-1  (i.e.,  no  action) 
the  current  lease  with  CROET  would 
continue. 
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Issued  in  Oak  Ridge,  Tennessee  on  May 
30th,  2002. 

David  R.  Allen, 

NEPA  Compliance  Officer. 

(FR  Doc.  02-15561  Filed  6-19-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-054] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

|une  14.  2002. 

Take  notice  that  on  June  7,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  contract  for  disclosure  of  a 
negotiated  rate  transaction  under  its 
Rate  Schedule  FTS-1: 

Service  Agreement  No.  72975  Between 
Columbia  Gulf  Transmission 
Company  and  Reliant  Energy 
Services,  Inc.  Dated  May  17,  2002. 

Transportation  service  is  to 
Commence  November  1,  2002  and  end 
March  31,  2003  under  the  agreement. 

Columbia  Gulf  states  that  it  has  served 
copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 

t    must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 

.    assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15518  Filed  6-1^-02;  8:45  am] 

BtLUNO  CODE  «717-01-f> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -190-003] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

)une  14,  2002. 

Take  notice  that  on  June  5,  2002,  Kern 
River  Gas  Transmission  Company  (Kern 
River)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Second  Revised  Sheet 
No.  746,  with  an  effective  date  of  May 
1,  2002. 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  correct  a  pagination  error 
by  submitting  Second  Revised  Sheet  No. 
746  as  a  replacement  for  the  First 
Revised  Sheet  No.  746  that  was  filed  in 
this  proceeding. 

Kern  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  ^ake  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/2ttp.//M'UTV./erc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15521  Filed  6-19-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-17&-062] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

fune  14,  2002. 

Take  notice  that  on  June  10,  2002,    . 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Substitute 
Original  Sheet  No.  26A.01  to  be 
effective  October  1,  2001. 

Natural  states  that  the  purpose  of  this 
filing  is  to  correct  an  inadvertent 
transposition  error  in  an  existing 
negotiated  rate  transaction  entered  into 
by  Natural  and  Aquila  Energy  Marketing 
Corporation. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service'list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  1 54 . 2 1 0  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15516  Filed  6-19-02:  8:45  am] 

BILLmO  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-1 76-063] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

June  14.  2002. 

Take  notice  that  on  June  10.  2002, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  First  Revised 
Sheet  No.  26W.03  to  be  effective  June  9, 
2002. 

Natiual  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
between  Natxiral  and  Wisconsin 
Electric-Wisconsin  Gas  Commodity 
Resoiut;es  under  Natural's  Rate 
Schedule  IBS  pursuant  to  Section  49  of 
the  General  Terms  and  Conditions  of 
Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission''S  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15519  Filed  6-19-02;  8:45  ami 

WLUNQ  CODE  6717-01-P 


[Docket  No.  RP9»-51 8-029] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated 
Rates 

lune  14.  2002. 

Take  notice  that  on  June  11,  2002, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Twenty-first  Revised 
Sheet  No.  7. 

GTN  states  that  this  sheet  is  being 
filed  to  reflect  the  implementation  of 
one  negotiated  rate  agreement.  GTN 
requests  that  this  tariff  sheet  become 
effective  June  12,  2002. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18  • 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15520  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


[Docket  No.  RP96-312-074] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

June  14,  2002. 

Take  notice  that  on  June  4,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  an 
original  and  five  copies  of  its  Negotiated 
Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Ocean  State  Power.  Tennessee  requests 
that  the  Commission  grant  such 
approval  effective  July  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15517  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-381-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Application 

June  14,  2002. 

Take  notice  that  on  June  5,  2002, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP02-381-000,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 
and  Part  157  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  for  a  certificate  of  public 
convenience  and  necessity  and  related 
authorizations,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Texas  Eastern  states  that  it  requests 
authorization  to  construct,  install,  own, 
operate  and  maintain  certain  natural  gas 
transportation  facilities  (the  M-1 
Expansion  Project)  to  ultimately  provide 
up  to  197,147  dekatherms  per  day  (Dth/ 
d)  of  firm  transportation  service. 
Additionally,  Texas  Eastern  states  that  it 
is  seeking  authorization  to  establish 
initial  Section  7(c)  recourse  rates  for 
annual  and  seasonal  services  using  the 
proposed  incremental  facilities. 

To  provide  an  additional  197,147  Dth/ 
d  of  firm  transportation  service,  Texas 
Eastern  is  requesting  authorization  to  (i) 
construct,  install,  own,  operate  and 
maintain  three  new  36-inch  diameter 
pipeline  loops  totaling  approximately 
31.95  miles;  and  (ii)  perform  uprates  at 
four  existing  compressor  stations  in 
Tennessee,  Alabama,  and  Mississippi  to 
increase  systerh  horsepower  (HP)  by  a 
total  of  28,000  HP.  To  meet  the  specific 
requirements  of  Carolina  Power  &  Light 
Company,  Choctaw  Gas  Generation, 
LLC,  and  the  City  of  Cartersville  (the  M- 
1  Expansion  Shippers),  Texas  Eastern 
states  that  it  has  planned  the 
construction  of  the  M-1  Expansion 
Project  facilities  to  provide  for  a 
phasing-in  of  the  shippers'  volumes 
between  November  2003  and  November 
2004. 

Texas  Eastern  also  states  that  firm 
transportation  service  through  the  M-1 
Expansion  Project  facilities  will  be 
rendered  to  the  M-1  Expansion 


Shippers  pursuant  to  Texas  Eastern's 
Rate  Schedule  FT-1.  The  M-1 
Expansion  Shippers  will  pay 
incremental  FT-1  rates  to  compensate 
Texas  Eastern  for  the  costs  of  the  M-1 
Expansion  Project  facilities,  which  are 
estimated  to  be  approximately  $66,125 
million. 

Any  questions  concerning  this 
application  may  be  directed  to  Steven  E. 
Tillman,  General  Manager,  Regulatory 
Affairs,  Texas  Eastern  Transmission,  LP, 
P.O.  Box  1642,  Houston.  Texas  77251- 
1642,  call  (713)  627-5113  or  fax  (713) 
627-5947. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  July  5,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 


associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15510  Filed  6-19-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF02-5181-000,  et  al.] 

United  States  Dejaartment  of  Energy,  at 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

June  14.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  United  States  Department  of 
Energy — Western  Area  Power 
Administration 

(Docket  No.  EF02-5 181-000) 

Take  notice  that  on  June  3.  2002.  the 
Secretary  of  the  Department  of  Energy 
by  Rate  Order  No.  WAPA-97,  did 
confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  |uly  1.  2002.  the 
Western  Area  Power  Administration's 
(Western)  Rate  Schedule  L-AS4  for 
Energy  Imbalance  Service.  The  existing 
Rate  Schedule  L-A'S4  is  terminated  June 
30.  2002,  and  replaced  by  this  adjusted 
rate  order. 

The  rate  in  Rate  Schedule  L-AS4  will 
be  in  effect  pending  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
approval  of  these  or  of  substitute  rates 
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on  a  final  basis,  ending  September  30, 
2002. 
Comment  Date:  June  24,  2002. 

2.  Immingham  CHP  LLP 

[Docket  No.  EG02-146-0001 

Take  notice  that  on  June  10,  2002, 
Immingham  CHP  LLP,  Incorporated  in 
England  and  Wales,  (the  Applicant) 
filed  with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  (EWG)  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  will  be  engaged 
directly  or  indirectly,  through  an 
affiliate  as  defined  in  section  2(a)(ll)(B) 
of  the  Public  Utility  Holding  Company 
Act  of  1935  (PUHCA)  in  owning  and 
operating  eligible  facilities  constructed 
In  England. 

Comment  Date:  July  5,  2002. 

3.  NedPower  Mount  Stonn  LLC 

(Docket  No.  EG02-147-0001 

Take  notice  that  on  June  12,  2002, 
NedPower  Mount  Storm  LLC 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  (18  CFR  365)  of  the 
Commission's  regulations.  Applicant,  a 
Delaware  limited  liability  company, 
proposes  to  own  and  operate  an  up  to 
300  MW  wind  energy  electric  generating 
plant  located  in  Grant  County,  West 
Virginia. 

Comment  Date:  July  5,  2002. 

4.  Northern  Iowa  Windpower  n  LLC 

[Docket  No.  EG02-148-O00] 

Take  notice  that  on  June  12,  2002, 
Northern  Iowa  Windpower  II  LLC 
(Northern  Iowa)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Northern  Iowa  is  developing  a  wind- 
powered  eligible  facility  with  a  capacity 
of  100.5  megawatts,  powered  by 
approximately  67  wind  tiirbine 
generators,  which  will  be  located  in 
Worth  County,  Iowa. 

Comment  Date:  July  5,  2002. 

5.  Dominion  Davidson,  Inc. 

[Docket  No.  EG02-149-000] 

Take  notice  that  on  June  7,  2002, 
Dominion  Davidson,  Inc.  (Davidson) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 


Davidson,  a  Delaware  corporation,  is 
a  wholly  owned  subsidiary  of  Dominion 
Energy,  Inc.,  a  Virginia  corporation, 
which  in  tiun  is  a  wholly  owned 
subsidiary  of  Dominion  Resources,  Inc., 
also  a  Virginia  corporation.  Davidson 
will  be  exclusively  engaged  in  the 
business  of  owning,  operating  and 
selling  electricity  exclusively  at 
wholesale  from  an  approximately  570 
MW  electric  generating  facility  located 
in  Reedy  Creek  Township,  Davidson 
County,  North  Carolina.  The  facility  will 
be  interconnected  with  transmission 
facilities  of  Duke  Electric  Transmission, 
a  division  of  Duke  Energy  Corporation. 

Comment  Date:  July  5,  2002. 

6.  LG&E  Energy  Marketing,  Inc., 
Louisville  Gas  &  Electric  Company,  & 
Kentucky  Utilities  Company,  WKE 
Station  2,  Inc.,  Western  Kentucky 
Energy  Corporation 

[Docket  Nos.  ER94-1 188-033,  ER98-4540- 
002,  ER99-1623-001.  ER98-1 278-008,  and 
ER98-1 2 79-004] 

Take  notice  that  on  May  30.  2002, 
LG&E  Energy  Marketing,  Inc.,  Louisville 
Gas  &  Electric  Company,  Kentucky 
Utilities  Company,  WKE  Station  2,  Inc., 
and  Western  Kentucky  Energy 
Corporation  tendered  for  filing  a 
triennial  market  power  analysis  in 
compliance  with:  LG&E  Power 
Marketing,  Inc.,  68  FERC  H  61,247 
(1994);  Louisville  Gas  &  Elec.  Co.,  85 
FERC  1  61,215  (1998);  LG&E  Operating 
Cos.,  Docket  No.  ER99-1623-000,  Letter 
Order,  Jun.  4, 1999;  WKE  Station  Two, 
Inc.,  82  FERC  %  61,178  (1998);  and  WKE 
Station  Two,  Inc.,  Docket  No.  ER99- 
1755-000,  Letter  Order,  Mar.  16,  1999. 

Comment  Date:  June  24,  2002. 

7.  Midwest  Independent  Transmission, 
System  Operator,  Inc.,  Alliant  Energy 
Corporate,  Services,  Inc.,  et  al. 

[Docket  No.  ER02^38-000] 

Take  notice  that  on  June  11,  2002,  the 
Midwest  ISO  Transmission  Owners 
submitted  an  errata  to  certain  of  the 
tariff  sheets  filed  on  November  30,  2001 
in  this  proceeding,  as  accepted  by  the 
Commission  in  its  January  29,  2002 
order  herein,  solely  for  the  purpose  of 
correcting  the  page,  volume,  or  schedule 
references  on  suci  sheets.  The  Midwest 
ISO  Transmission  Owners  state  that  no 
substantive  changes  are  being  made,  and 
no  change  is  sought  in  the  previously 
established  effective  date  of  these  sheets 
(which  was  triggered  by  the 
effectiveness  of  the  Midwest  ISO  Tariff). 

Comment  Date:  July  2,  2002. 

8.  Central  Maine  Power  Company 

[Docket  No.  ER02-2067-O001 

Take  notice  that  on  June  11,  2002, 
Central  Maine  Power  Company  (CMP), 


tendered  for  filing  a  cancellation  notice 
for  the  Unexecuted  Interconnection 
Agreement  and  Unexecuted 
Transmission  Service  Agreement  with 
Foss  Mill,.FERC  Electric  Tariff,  Fifth 
Revision,  No.  3. 

CMP  states  the  effective  date  of 
August  6,  2002  is  given.  Notice  of  the 
proposed  cancellation  has  been  served 
upon  Central  Maine  Power  Company 
and  Maine  Public  Utilities  Commission. 

Comment  Date:  July  2,  2002. 

9.  Ameren  Energy,  Inc.  on  behalf  of 
Union  Electric  Company  dyb/a 
AmerenUE  and  Ameren  Energy 
Generating  Company 

(Docket  No.  ER02-2069-000] 

Take  notice  that  on  Jime  11,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  USC 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  with  The 
Cincinnati  Gas  &■  Electric  Company. 

Ameren  Energy  seeks  Commission 
acceptance  of  these  service  agreements 
effective  May  1,  2002.  Copies  of  this 
filing  were  served  on  the  public  utilities 
commissions  of  Illinois  and  Missouri 
and  the  counterparty. 

Comment  Date:  July  2,  2002. 

10.  Citizens  Communications  Company 

[Docket  No.  ER02-2070-0001 

Take  notice  that  on  June  11,  2002, 
Citizens  Communications  Company 
(Citizens)  tendered  for  filing  on  behalf 
of  itself  and  Morgan  Stanley  Capital 
Group  Inc.  a  Service  Agreement  for 
Non-Firm  Point-to-Point  Transmission 
Service  under  the  Open  Access 
Transmission  Tariff  of  the  Vermont 
Electric  Division  of  Citizens.  Citizens 
also  tendered  for  filing  a  revised 
Attachment  E,  Index  of  Point-to-Point 
Transmission  Service  Customers,  to 
update  the  Open  Access  Transmission 
Tariff. 

Comment  Date;  July  2,  2002. 

11.  Central  Maine  Power  Company 

[Docket  No.  ER02-207 1-000] 

Take  notice  that  on  June  11,  2002, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  that  effective  the  6th 
day  of  August,  2002,  the  Unexecuted 
Interconnection  Agreement  and 
Unexecuted  Transmission  Service 
Agreement  with  Marsh  Stream,  FERC 
Electric  Tariff,  Fifth  Revision,  No.  3,  is 
to  be  cancelled. 
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Notice  of  the  proposed  cancellation 
has  been  served  upon  the  following: 
Stephanie  McNeal,  Regulatory  Services 
Department,  Transmission  Services 
Department,  Central  Maine  Power 
Company.  83  Edison  Dr,  Augusta,  ME 
04336-0002 
ifelma  Brown,  Transmission  Services 
Department,  Central  Maine  Power 
Company,  83  Edison  Drive,  Augusta, 
ME  04336-0002. 
^hur  Taylor,  Chairman,  Penobscot 
River  Coalition,  President,  FISH,  10 
High  Hill  Drive,  Lincoln,  ME  04457. 
^hn  Danyew,  Transmission  Services 
Department,  Central  Maine  Power 
Company,  83  Edison  Dr.,  Augusta,  ME 
04336-0002. 
Dermis  Keschl,  Maine  Public  Utilities 
Commission,  18  State  House  Station, 
242  State  Street,  Augusta,  ME  04333- 
0001. 
Comment  Date:  July  2.  2002. 

!^.  Entergy  Services,  Inc. 

Docket  No.  ER02-2072-O00] 
I  Take  notice  that  on  Jun^  11,  2002, 
Jntergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  a  unilaterally  executed 
Interconnection  and  Operating 
Agreement  with  Louisiana  Generating 
LLC  (LaGen),  and  a  Generator  Imbalance 
Agreement  with  LaGen.  Both  tendered 
agreements  address  the  interconnected 
operations  of  LaGen's  existing  Big  Cajun 
facility. 
Comment  Date:  July  2,  2002. 

|3.  Entergy  Services,  Inc. 

Ocket  No.  ER02-2073-000] 

Take  notice  that  on  June  1 1 ,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  a  unilaterally  executed 
Interconnection  and  Operating 
Agreement  with  Louisiana  Generating 
LLC  (LaGen),  and  a  Generator  Imbalance 
Agreement  with  LaGen.  Both  tendered 
agreements  address  the  interconnected 
operations  of  LaGen's  existing  Big  Cajun 
I  facility. 

Comment  Date:  July  2,  2002. 

4.  Lyon  Rural  Electric  Cooperative 

(Docket  No.  ES02-42-000] 

Take  notice  that  on  June  5,  2002,  Lyon 
Rural  Electric  Cooperative  (Lyon)  filed 
an  application  pursuant  to  section  204 
of  the  Federal  Power  Act  seeking 
authorization  to  borrow  money  under  a 
long-term  loan  agreement  in  the  form  of 
secured  promissory  notes  in  an  amount 
not  to  exceed  $2,182,396.  Lyon  seeks 
authorization  to  borrow  money  imder  a 
short-term  line  of  credit  agreement  in 
the  form  of  promissory  notes  in  an 
amount  not  to  exceed  $900,000.  Lyon 


requests  authorization  for  the  long-term 
loan  agreement  and  the  shOrt-term  line 
of  credit  for  a  two-year  period 
commencing  July  12,  2002. 

Lyon  also  seeks  waiver  of  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  Date:  July  5,  2002. 

15.  Geco  Power  LLC 

[Docket  No.  ES02-4.3-000] 

Take  notice  that  on  June  4,  2002, 
Cleco  Power  LLC  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  short-term  debt 
securities  in  an  amount  not  to  exceed 
$150  million  during  a  two-year  period. 

Comment  Date:  July  5,  2002. 

16.  Indianapolis  Power  &  Light 
Company 

(Docket  No.  ES02-44-O00] 

Take  notice  that  on  June  6,  2002, 
Indianapolis  Power  &  Light  Company 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue,  from 
time  to  time,  no  more  than  $500  million 
of  short-term  debt  instruments  from  July 
30.  2002,  through  July  29,  2004. 

Comment  Date:  July  5,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15581  Filed  6-19-02:  8:45  am) 

BOUNO  cooe  snr-oi-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  Licenses  and 
Solicitation  of  Comments,  Motions  to 
Intervene,  and  Protests 

June  14,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
Licenses. 

b.  Project  Nos.:  2300-029.  2311-038, 
2326-025,  2327-026,  2422-029, and 
2423-015. 

c.  Date  Filed:  June  3,  2002. 

d.  Applicants:  American  Tissue-New 
Hampshire  Electric,  Inc.  (Transferor) 
and  GNE,  LLC  (Transferee). 

e.  Name  of  Projects:  Shelbume, 
Gorham,  Cross  Power,  Cascade, 
Sawmill,  and  Riverside. 

f.  Location:  All  of  the  projects  are 
located  on  the  Androscoggin  River,  in 
Coos  County,  New  Hampshire.  The 
projects  do  not  utilize  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
^Act.  16  U.S.C.  791(a)-825(r)). 

h.  Applicants  Contacts:  Michael  J. 
Golde,  Kugman  Associates,  Inc.,  1  Bank 
One  Plaza,  21  South  Clark  Street,  Suite 
3300,  Chicago,  IL  60603,  (312)  251-5550 
(for  American-Tissue);  Amy  S.  Koch  and 
Ilia  Levitine,  Cameron  McKenna  LLP, 
2175  K  Street.  NW.,  Fifth  Floor, 
Washington,  DC  20037,  (202)  466-0060, 
Jeff  Martin.  GNE,  LLC,  1024  Central 
Street,  Millinocket.  ME  04462.  (207) 
723-4341  (for  GNE). 

i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

j.  Deadline  for  filing  comments  and  or 
motions:  July  17,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
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Please  include  the  Project  Number 
(2300-029.  et  al.)  on  any  comments  or 
motions  Hied. 

k.  Description  of  Transfer:  On  May  9, 
2002.  the  U.S.  Bankruptcy  Court  for  the 
District  of  Delaware  issued  an  order 
approving  the  sale  of  certain  American 
Tissue  Assets,  including  the  projects,  to 
Brascan  Corporation  or  an  assignee, 
which  is  ONE.  ONE  acquired  the 
projects  pursuant  to  a  bankruptcy  sale 
on  May  31.  2002.  The  applicants  seek 
Commission  approval  to  transfer  the 
licences  for  the  projects  from  American 
Tissue  to  GNE. 

1.  Location  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Commission's  web  site  at  http:/ 
/www/ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  ((202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Fecleral,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Saias, 

Secretary. 

|FR  Doc.  02-15511  Filed  6-19-02;  8:45  am] 

BILUNG  COM  6717-01-l> 


DEPARTMENT  OF  ENERGY    . 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene,  Protests,  and  Comments 

June  14,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12152-000. 

c.  Date  filed:  March  11,  2002. 

d.  Applicant:  Moriah  Hydro 
Corporation. 

e.  Name  of  Project:  Mineville  Piunped 
Storage  Project. 

f.  Location:  In  the  existing  mines 
within  the  Fisher  Hill  /  Harmony  Mine 
complex  within  Moriah  in  Essex 
Coimty,  New  York.  The  Mines  are 
owned  by  X-Earth  Corporation  of 
Elizabethtown,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  James  A. 
Besha,  P.E.,  Moriah  Hydro  Corporation, 
c/o  Albany  Engineering  Corporation, 
455  New  Kamer  Road,  Albany,  NY 
12205,  (518)  456-7712. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  D.C.  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385. 2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-12152-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiulher,  if  an  intervener 
files  comments  or  documents  with  the 


Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of  one  of  the  following 
alternatives: 

Alternative  1 

(1)  An  upper  reservoir  using 
underground  3rd  level  of  the  Fisher  Hill 
Mine  having  a  surface  area  of  88  acres, 
with  a  storage  capacity  of  1,762  acre-feet 
and  a  normal  water  surface  elevation  of 
1200  feet  NGVD,  (2)  a  lower  reservoir 
using  underground  8th,  9th  and  10th 
levels  of  the  Fisher  Hill  Mine  having  a 
surface  area  of  46  acres,  with  a  storage 
capacity  of  2,299  acre-feet  and  a  normal 
water  siuiace  elevation  of  200  feet 
NGVD,  (3)  three  identical  1000-foot- 
long,  96-inch-diameter  vertical  bored 
penstocks  with  grouted  steel  casings,  (4) 
a  proposed  powerhouse  containing 
three  generating  units  having  a  total 
installed  capacity  of  63  MW;  (5)  a 
proposed  1-mile-long,  115  kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

Alternative  2 

(1)  An  upper  reservoir  using 
underground  2nd  level  of  the  Harmony 
Mine  having  a  siuface  area  of  99  acres, 
with  a  storage  capacity  of  1 ,900  acre-feet 
and  a  normal  water  siirface  elevation  of 
1100  feet  NGVD,  (2)  a  lower  reservoir 
using  underground  7th,  level  of  the 
Harmony  Mine  having  a  surface  area  of 
75  acres,  with  a  storage  capacity  of 
2,500  acre-feet  and  a  normal  water 
surface  elevation  of  100  feet  NGVD,  (3) 
three  identical  1000-foot-long,  96-inch- 
diameter  vertical  bored  penstocks  with 
grouted  steel  casing,  (4)  a  proposed 
powerhouse  containing  three  generating 
units  having  a  total  installed  capacity  of 
63  MW;  (5)  a  proposed  1-mile-long,  115 
kV  transmission  line;  and  (6) 
appurtenant  facilities. 

"The  project  would  have  an  annual 
generation  of  175  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.btm 
(call  (202)208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
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for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
'  competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  niunber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scppe  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
onstruct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 

tervene — Anyone  may  submit 
omments,  a  protest,  or  a  motion  to 
ntervene  in  accordance  with  the 

quirements  of  Rules  of  Practice  and 
rocedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
irotests  or  other  comments  filed,  but 
mly  those  who  file  a  motion  to 
ntervene  in  accordance  with  the 


Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Saias, 

Secretary. 

(FR  Doc.  02-15512  Filed  6-19-02;  8:45  am) 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

lune  14,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12153-000. 

c.  Date  filed:  March  11,  2002. 

d.  Applicant:  Mohawk  Hydro 
Corporation. 


e.  Name  of  Project:  Middle  Mohawk 
Project. 

f.  Location:  On  the  Mohawk  River,  in 
Montgomery  and  Schenectady  Counties, 
New  York.  "The  existing  facilities  are 
owned  by  New  York  State  Canal 
Corporation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  James  A. 
Besha,  P.E..  Albany  Engineering 
Corporation,  Agent  for  Mohawk  Hydro 
Corp.,  455  New  Kamer  Road,  Albany, 
NY  12205,  (518)456-7712. 

i.  FERC  Contact:  Robert  Bell.  (202) 
219-2806. 

f.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-12153-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of  the  following  eight 
Developments: 

Lock  #8  Development 

(1)  An  existing  530-foot-long,  14-foot- 
high  bridge  type  dam  constructed 
primarily  of  steel.  (2)  an  existing 
reservoir  having  a  surface  area  of  336 
acres,  with  a  storage  capacity  of  3,360 
acre-feet  and  a  normal  water  surface 
elevation  of  224  feet  USGS.  (3)  a 
proposed  intake  structure,  (4)  two 
proposed  powerhouses  containing  18 
generating  units  having  a  total  installed 
capacity  of  6  MW,  (5)  a  proposed  1,800- 
foot-long,  34.5  kV  transmission  line,  and 
(6)  appurtenant  facilities. 

The  development  would  have  an 
annual  generation  of  16  GWh  that 
would  be  sold  to  a  local  utility. 


41978 


Federal  Register/Vol.  67,  No.  119/Thursday,  June  20,  2002/Notices 


Lock  #9  Development 

(1)  An  existing  530-foot-long.  15-foot- 
high  bridge  type  dam  constructed 
primarily  of  steel,  (2)  an  existing 
reservoir  having  a  surface  area  of  428 
acres,  with  a  storage  capacity  of  4,280 
acre-feet  and  a  normal  water  surface 
elevation  of  239  feet  USGS.  (3)  a 
proposed  intake  structure,  (4)  two 
proposed  powerhouses  containing  18 
generating  units  having  a  total  installed 
capacity  of  6  MW,  (5)  a  proposed  200- 
foot-long,  13.2  kV  transmission  line,  and 
(6)  appurtenant  facilities. 

The  development  would  have  an 
annual  generation  of  17.6  GWh  that 
would  be  sold  to  a  local  utility. 

Lock  #10  Development 

(1)  An  existing  500-foot-long,  15-foot- 
high  bridge  type  dam  constructed 
primarily  of  steel,  (2)  an  existing 
reservoir  having  a  surface  area  of  414 
acres,  with  a  storage  capacity  of  4,140 
acre-feet  and  a  normal  water  surface 
elevation  of  254  feet  USGS.  (3)  a 
proposed  intake  structure,  (4)  two 
proposed  powerhouses  containing  18 
generating  units  having  a  total  installed 
capacity  of  6  MW,  (5)  a  proposed  1, 500- 
foot-long,  115  kV  transmission  line,  and 
(6)  appurtenant  facilities. 

The  development  would  have  an 
annual  generation  of  17.3  GWh  that 
would  be  sold  to  a  local  utility. 

Lock  #11  Development 

(1)  An  existing  588- foot-long,  12-foot- 
high  bridge  type  dam  constructed 
primarily  of  steel,  (2)  an  existing 
reservoir  having  a  surface  area  of  414 
acres,  with  a  storage  capacity  of  4,140 
acre-feet  and  a  normal  water  surface 
elevation  of  266  feet  USGS,  (3)  a 
proposed  intake  structure,  (4)  two 
proposed  powerhouses  containing  18 
generating  units  having  a  total  installed 
capacity  of  6  MW,  (5)  a  proposed  700- 
foot-long,  34.5  kV  transmission  line,  and 
(6)  appurtenant  facilities. 

The  development  would  have  an 
annual  generation  of  16.1  GWh  that 
would  be  sold  to  a  local  utility. 

Lock  #12  Development 

(1)  An  existing  460-foot-long,  11-foot- 
hlgh  bridge  type  dam  constructed 
primarily  of  steel,  (2)  an  existing 
reservoir  having  a  surface  area  of  737 
acres,  with  a  storage  capacity  of  7,370 
acre- feet  and  a  normal  water  surface 
elevation  of  277  feet  USGS,  (3)  a 
proposed  Intake  structure,  (4)  two 
proposed  powerhouses  containing  18 
generating  units  having  a  total  installed 
capacity  of  6  MW.  (5)  a  proposed  400- 
foot-long,  13.2  kV  transmission  line,  and 
(6)  appurtenant  facilities. 


The  development  would  have  an 
annual  generation  of  11.7  GWh  that 
would  be  sold  to  a  local  utility. 

Lock  #13  Development 

(1)  An  existing  3  70- foot-long,  8-foot- 
high  bridge  type  dam  constructed 
primarily  of  steel,  (2)  an  existing 
reservoir  having  a  surface  area  of  464 
acres,  with  a  storage  capacity  of  4,640 , 
acre-feet  and  a  normal  water  surface 
elevation  of  285  feet  USGS,  (3)  a 
proposed  intake  structure,  (4)  a 
proposed  powerhouse  containing  9 
generating  luiits  having  a  total  installed 
capacity  of  3  MW,  (5)  a  proposed  200- 
foot-long,  13.2  kV  transmission  line,  and 
(6)  appurtenant  facilities. 

The  development  would  have  an 
annual  generation  of  7.3  GWh  that 
would  be  sold  to  a  local  utility. 

Lock  #14  Development 

(1)  An  existing  430-foot-long,  8-foot- 
hlgh  bridge  type  dam  constructed 
primarily  of  steel.  (2)  an  existing 
reservoir  having  a  surface  area  of  219 
acres,  with  a  storage  capacity  of  2,190 
acre-feet  and  a  normal  water  surface 
elevation  of  293  feet  USGS,  (3)  a 
proposed  intake  structure,  (4)  a 
proposed  powerhouse  containing  9 
generating  units  having  a  total  installed 
capacity  of  3  MW,  (5)  a  proposed  200- 
foot-long,  13.2  kV  transmission  line,  and 
(6)  appurtenant  facilities. 

The  development  would  have  an 
annual  generation  of  5.8  GWh  that 
would  be  sold  to  a  local  utility. 

Lock  #15  Development 

(1)  An  existing  430-foot-long,  8- foot- 
high  bridge  type  dam  constructed 
primarily  of  steel,  (2)  an  existing 
reservoir  having  a  surface  area  of  578 
acres,  with  a  storage  capacity  of  5,780 
acre-feet  and  a  normal  water  surface 
elevation  of  293  feet  USGS.  (3)  a 
proposed  intake  structure,  (4)  two 
proposed  powerhouses  containing  18 
generating  units  having  a  total  installed 
capacity  of  6  MW,  (5)  a  proposed  200- 
foot-long,  13.2  kV  transmission  line,  and 
(6)  appurtenant  facilities. 

The  development  would  have  an 
annual  generation  of  5.8  GWh  that 
would  be  sold  to  a  local  utility.  The 
total  installed  capacity  for  all  eight 
proposed  developments  is  41  MW  and 
the  total  annual  generation  is  97.6  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 


copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  Hie  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  Intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  vdth  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conomission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of^tent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  Interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
conunent  date  for  the  partlcidar 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appllcant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  Include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conmients,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
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n  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Conunission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  In  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  ft'om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  02-15513  Filed  6-19-02;  8:45  am] 

WLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 


If 


iune  14,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12175-000. 

c.  Date  filed:  May  30,  2002. 

d.  Applicant:  Fern  Ridge  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Fern  Ridge  Dam  Hydroelectric  Project 
would  be  located  on  the  Long  Tom 
River  in  Lane  County,  Oregon.  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineer's  existing  Fern  Ridge 
Dam. 

f.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825®). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442,  (208) 
745-8630. 

h.  FERC  Contact  James  Hunter,  (202) 
219-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalle 
Roman  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Fillng"  link.  Please  include  the 
project  number  (P-1 2 175-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  Fern  Ridge 
Dam  and  Reservoir,  would  consist  of:  (1) 
a  proposed  500-foot-long,  7-foot- 
diameter  steel  penstock;  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  1.8 
megawatts;  (3)  a  proposed  one-mile- 
long,  15-kV  transmission  line:  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  6.3  gigawatthours. 

k.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 


inspection  and  reproduction  at  the 
address  in  item  g.  above. 

1,  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  Include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
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take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  partictUar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Conunission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  Irom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Dcx:.  02-15514  Filed  6-19-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
niing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

June  14.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  No.:  12177-000. 

c.  Date  filed:  May  30,  2002. 

d.  Applicant:  Little  Grass  Valley 
Hydro.  LLC. 

e.  Name  and  Location  of  Project:  The 
Little  Grass  Valley  Hydroelectric  Project 
would  be  located  at  an  existing  dam 
owned  by  the  Oroville-Wyandotte 
Irrigation  District  on  Slate  Creek,  within 
the  Plumas  National  Forest,  in  Plumas 
County,  California. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442.  (208) 
745-8630. 

h.  FERC  Contact:  James  Hunter.  (202) 
219-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  fi'om  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Conunents,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  niunber  (P-1 2 177-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  woiUd  consist  of:  (1)  The 
existing  210-foot-high,  840-foot-long 
rockfiU  dam  impounding  the  Little 
Grass  Valley  Reservoir,  which  has  a 
1 ,433-acre  surface  area  at  normal 
maximum  water  surface  elevation  5,034 
feet,  (2)  a  proposed  400-foot-long,  8- 
foot-diameter  steel  penstock,  (3)  a 
proposed  powerhouse  containing  two 
generating  units,  each  with  an  installed 
capacity  of  6.5  megawatts,  (4)  a 
proposed  one-mile-long,  15-kV 
transmission  line,  and  (5)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  45 
gigawatthoiu-s.  k.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 


link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  g.  above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the     ' 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  iutent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
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requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state. 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-15515  Filed  6-19-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7235-5J 

Agency  Information  Collection 
Activities:  Request  for  Comments  on 
Twenty-Two  Proposed  Information 
Collection  Requests  (iCRs) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
twenty-two  continuing  Information 
Collection  Requests  (ICRs)  listed  in 
Section  A  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  as  described  at 
the  beginning  of  the  SUPPLEMENTARY 
INFORMATION  provided  in  this  notice. 
DATES:  Comments  must  be  submitted  on 
or  before  August  19.  2002. 
ADDRESSES:  Compliance  Assessment 
and  Media  Programs  Division.  Office  of 
Compliance.  Office  of  Enforcement  and 
Compliance  Assurance,  Mail  Code 
2223A,  United  States  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460.  A 
hard  copy  of  a  specific  ICR  may  be 
obtained  without  charge  by  calling  the 
identified  information  contact  person 
listed  in  Section  B  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  information  on  an  individual 
ICR,  contact  the  person  listed  in  Section 
B  under  SUPPLEMENTARY  INFORMATION. 
SUPPLEMENTARY  INFORMATION: 

For  All  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond  through  the  use  of  automated, 
electronic,  mechanical,  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  Agency.  This  includes  the  time 


needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  Consequently,  these 
information  collection  requirements  are 
mandator>',  jmd  the  records  required  by 
New  Source  Performance  Standards 
(NSPS)  and  Federal  Plan  Requirements 
(FPR)  must  be  retained  by  the  owner  or 
operator  for  at  least  two  years;  records 
required  by  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  must  be  retained  by  the 
owner  or  operator  for  at  least  five  years; 
and  the  records  required  by  the 
NESHAP  Maximum  Achievable  Control 
Technology  standards  (NESHAP-MACT) 
must  be  retained  by  the  owner  or 
operator  for  at  least  five  years.  In 
general,  the  required  information 
consists  of  emissions  data  and  other 
information  deemed  not  to  be  private. 
However,  any  information  submitted  to 
the  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (See  40  CFR  part 
2;  41  FR  36902,  September  1.  1976; 
amended  by  43  FR  39999.  September  8. 
1978;  43  FR  42251,  September  28,  1978; 
44  FR  17674.  March  2.  1979). 

The  Agency  computed  the  burden  for 
each  of  the  recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  ICRs.  Where    . 
applicable,  the  Agency  identified 
specific  tasks  and  made  assumptions, 
while  being  consistent  with  the  concept 
of  the  Paper  Work  Reduction  Act. 

Section  A:  List  of  ICRs  To  Be  Submitted 
for  OMB  Review  and  Approval 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  aimounces  that  EPA  is 
planning  to  submit  the  following 
twenty-two  continuing  ICRs  to  the 
Office  of  Management  and  Budget 
(OMB). 
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(1)  NSPS  subpart  HH:  NSPS  for  Lime 
Manufactiu-ing  (40  CFR  part  60,  subpart 
HH);  EPA  ICR  Number  1167.07;  OMB 
Control  Number  2060-0063;  expiration 
date  January  31,2003. 

(2)  NSPS  subpart  I:  NSPS  for  Hot  Mix 
Asphalt  Facilities  (40  CFTl  part  60, 
subpart  I);  EPA  ICR  Number  1127.07; 
OMB  Control  Number  2060-0083: 
expiration  date  January  31,  2003. 

(3)  NSPS  subpart  Ce:  Emission 
Guidelines  for  Hospital/Medical/ 
Infectious  Waste  Incinerators  (40  CFR 
part  60.  subpart  Ce);  EPA  ICR  Number 
1899.02;  OMB  Control  Number  2060- 
0422;  expiration  date  January  31.  2003. 

(4)  NSPS  subpart  DD:  New  Source 
Performance  Standards  for  Grain 
Elevators  (40  CFR  part  60,  subpart  DD); 
EPA  ICR  Number  1130.07;  OMB  Control 
Number  2060-0082,  expiration  date 
January  31,  2003. 

(5)  NSPS  subpart  EE:  NSPS  for  Metal 
Furniture  Coating  (40  CFR  part  60, 
subpart  EE);  EPA  ICR  Number  0649.08; 
OMB  Control  Number  2060-0106; 
expiration  date  January  31.  2003. 

(6)  NSPS  subpart  RR:  NSPS  for 
Pressure  Sensitive  Tape  and  Label 
Surface  Coating  (40  CFR  part  60,  subpart 
RR);  EPA  ICR  Number  0658.08;  OMB 
Control  Number  2060-0004;  expiration 
date  January  31,  2003. 

(7)  NSPS  subpart  SS:  NSPS  for 
Siuiace  Coating  of  Large  Appliances  (40 
CFR  part  60,  subpart  SS):  EPA  ICR 
Number  0659.09;  OMB  Control  Number 
2060-0108;  expiration  date  January  31. 
2003. 

(8)  NSPS  subpart  TT:  NSPS  for  Metal 
Coil  Surface  Coating  (40  CFR  part  60, 
subpart  TT);  EPA  ICR  Number  0660.08; 
OMB  Control  Number  2060-0107; 
expiration  date  January  31,  2003. 

(9)  NSPS  subpart  WW:  NSPS  for 
Beverage  Can  Surface  Coating  (40  CFR 
part  60,  subpart  WW);  EPA  ICR  Nimiber 
0663.08;  OMB  Control  Number  2060- 
0001;  expiration  date  January  31,  2003. 

(10)  NESHAP  subpart  FF:  NESHAP 
for  Benzene  Emissions  for  Benzene 
Waste  Operations  (40  CFR  Part  61, 
subpart  FF);  EPA  ICR  Number  1541.07; 
OMB  Number  2060-0183;  expiration 
date  February  28,  2003. 

(11)  NSPS  subpart  AAAA:  Reporting 
and  Recordkeeping  Requirements  for 
the  New  Source  Performance  Standards 
for  Small  Municipal  Waste  Combustors 
(40  CFR  part  60,  subpart  AAAA);  EPA 
ICR  Number  1900.02;  OMB  Control 
Number  2060-0423;  expiration  date 
February  28,  2003. 

(12)  NSPS  subpart  BBBB:  Emission 
Guidelines — Reporting  and 
Recordkeeping  Requirements  for 
Existing  Small  Municipal  Waste 
Combustion  (MWC)  Units  (40  CFR  part 
60,  subpart  BBBB);  EPA  ICR  Number 


1901.02;  OMB  Control  Number  2060- 
0424;  expiration  date  February  28,  2003. 

(13)  NSPS  subpart  D:  Standards  of 
Performance  for  Fossil  Fuel  Fired  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  D);  EPA  ICR  Number  1052.07; 
OMB  Number  2060-0026:  expiration 
date  February  28,  2003. 

(14)  NSPS  subpart  Da:  Standards  of 
Performance  for  Electric  Utility  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  Da);  EPA  ICR  Number  1053.07; 
OMB  Number  2060-0023;  expiration 
date  February  28,  2003. 

(15)  NSPS  subpart  Db:  Industrial/ 
Commercial/Institutional  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  Db):  EPA  ICR  Number  1088.10; 
OMB  Nimiber  2060-0072;  expiration 
date  February  28,  2003. 

(16)  NESHAP  subpart  M:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Asbestos  (40  CFR  part  61, 
subpart  M);  EPA  ICR  Number  0111.10; 
OMB  Control  Number  2060-0101; 
expiration  date  February  28,  2003. 

(17)  NESHAP-MACT  subpart  VW: 
NESHAP  for  Publicly  Owned  Treatment 
Works  (POTWs)  (40  CFR  part  63. 
subpart  VW);  EPA  ICR  Number 
1891.03;  OMB  Number  2060-0428; 
expiration  date  February  28,  2003. 

(18)  NSPS  subpart  BB:  New  Source 
Performance  Standards  for  Kraft  Pulp 
Mills  (40  CFR  part  60,  subpart  BB);  EPA 
ICR  Number  1055.07;  OMB  Control 
Number  2060-0021;  expiration  date 
February  28,  2003. 

(19)  NSPS  subpart  HHH:  New  Source 
Performance  Standards  for  Synthetic 
Fiber  Production  Facilities  (40  CFR  part 
60,  subpart  HHH):  EPA  ICR  Number 
1156.09;  OMB  Control  Number  2060- 
0059;  expiration  date  January  31,  2003. 

(20)  NESHAP-MACT  subpart  AAAA: 
Federal  Emission  Guidelines  for 
Existing  Municipal  Solid  Waste 
Landfills  (40  CFR  part  63,  subpart 
AAAA):  EPA  ICR  Number  1893.03: 
OMB  Control  Number  2060-0430; 
expiration  date  February  28,  2003. 

(21)  NSPS  subpart  JJJ:  New  Source 
Performance  Standard  for  Petroleum 
Dry  Cleaners  (40  CFR  part  60.  subpart 
JJJ);  EPA  ICR  Number  0997.07,  and  OMB 
Control  Number  2060-0079.  expiration 
date  March  31,  2003. 

122)  FPR  subpart  FFF:  Federal  Plan 
Recordkeeping  and  Reporting 
Requirements  for  Large  Municipal 
Waste  Combustors  Constructed  on  or 
Before  September  20, 1994  (40  CFR  part 
62.  subpart  FFF);  EPA  ICR  Number 
1847.03;  OMB  Control  Number  2060- 
0390;  expiration  date  March  31,  2003. 


Section  B:  Contact  Person  for 
Individual  ICRs 

(1)  NSPS  subpart  HH:  NSPS  for  Lime 
Manufacturing  (40  CFR  part  60,  subpart 
HH);  Gregory  Fried  of  the  Office  of 
Compliance  at  (202)  564-7016  or  via  E- 
mail  at  fried.gregorv@epa.gov;  EPA  ICR 
Number  1167.07;  OMB  Control  Number 
2060-0063;  expiration  date  January  31, 
2003. 

(2)  NSPS  subpart  I:  NSPS  for  Hot  Mix 
Asphalt  Facilities  (40  CFR  part  60, 
subpart  I);  Gregory  Fried  of  the  Office  of 
Compliance  at  (202)  564-7016  or  via  E- 
mail  at  fried. gregory^epa. gov;  EPA  ICR 
Number  1127.07;  OMB  Control  Number 
2060-0083:  expiration  date  January  31, 
2003. 

(3)  NSPS  subpart  Ce:  Emission 
Guidelines  for  Hospital/Medical/ 
Infectious  Waste  Incinerators  (40  CFR 
part  60,  subpart  Ce);  Jonathan  S.  Binder 
of  the  Office  of  Compliance  at  (202) 
564-2516  or  via  E-mail  at 
binder.jonathan@epa.gov:  EPA  ICR 
Number  1899.02;  OMB  Control  Number 
2060-0422;  expiration  date  January  31. 
2003. 

(4)  NSPS  subpart  DD:  New  Source 
Performance  Standards  for  Grain 
Elevators  (40  CFR  part  60.  subpart  DD); 
Ken  Harmon  of  the  Office  of 
Compliance  at  (202)  564-7049  or  via  E- 
Mail  at  bannon.kenneth@epa.gov;  EPA 
ICR  Number  1130.07;  and  OMB  Control 
Number  2060-0082;  expiration  date 
January  31.  2003. 

(5)  NSPS  subpart  EE:  NSPS  for  Metal 
Furniture  Coating  (40  CFR  part  60, 
subpart  EE):  Steven  Hoover  of  the  Office 
of  Compliance  at  (202)  564-7007  or  via 
E-mail  at  hoover.steven@epa.gov:  EPA 
ICR  Number  0649.08;  OMB  Control 
Number  2060-0106;  expiration  date 
January  31,  2003. 

(6)  NSPS  subpart  RR:  NSPS  for 
Pressure  Sensitive  Tape  and  Label 
Surface  Coating  (40  CFR  part  60,  subpart 
RR);  Steven  Hoover  of  the  Office  of 
Compliance  at  (202)  564-7007  or  via  E- 
mail  at  hoover.steven@epa.gov;  EPA  ICR 
Number  0658.08;  OMB  Control  Number 
2060-0004;  expiration  date  January  31, 
2003. 

(7)  NSPS  subpart  SS:  NSPS  for 
Surface  Coating  of  Large  Appliances  (40 
CFR  part  60,  subpart  SS):  Steven  Hoover 
of  the  Office  of  Compliance  at  (202) 
564-7007  or  via  E-mail  at 
hoover.steven@epa.gov;  EPA  ICR 
Number  0659.09;  OMB  Control  Number 
2060-0108;  expiration  date  January  31, 
2003. 

(8)  NSPS  subpart  TT:  NSPS  for  Metal 
Coil  Surface  Coating  (40  CFR  part  60. 
subpart  TT);  Steven  Hoover  of  the  Office 
of  Compliance  at  (202)  564-7007  or  via 
E-mail  at  hoover.steven@epa.gov;  EPA 
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ICR  Number  0660.08;  OMB  Control 
Number  2060-0107;  expiration  date 
January  31,  2003. 

(9)  NSPS  subpart  WW:  NSPS  for 
Beverage  Can  Surface  Coating  (40  CFR 
part  60,  subpart  WW);  Steven  Hoover  of 
the  Office  of  Compliance  at  (202)  564- 
7007  or  via  E-mail  at 
hoover.steven@epa.gov;  EPA  ICR 
Number  0663.08;  OMB  Control  Number 
2060-0001;  expiration  date  January  31, 
2003. 

(10)  NESHAP  subpart  FF:  NESHAP 
for  Benzene  Emissions  for  Benzene 
Waste  Operations  (40  CFR  part  61, 
subpart  FF);  Rafael  Sanchez  of  the 
Office  of  Compliance  at  (202)  564-7028 
or  via  E-mail  to  sanchez.rafael@epa.gov; 
EPA  ICR  Number  1541.07;  OMB 
Number  2060-0183;  expiration  date 
February  28,  2003. 

(11)  NSPS  subpart  AAAA:  Reporting 
and  Recordkeeping  Requirements  for 
the  New  Source  Performance  Standards 
for  Small  Municipal  Waste  Combustors 
(40  CFR  part  60.  subpart  AAAA);  Joyce 
Chandler  of  the  Office  of  Compliance  at 
(202)  564-7073  or  via  E-mail  at 
chandler.joyce@epa.gov;  EPA  ICR 
Number  1900.02;  OMB  Control  Number 
2060-0423:  expiration  date  February  28, 
2003. 

(12)  NSPS  subpart  BBBB:  Emission 
Guidelines — Reporting  and 
Recordkeeping  Requirements  for 
Existing  Small  Municipal  Waste 
Combustion  (MWC)  Units  (40  CFR  part 
60,  subpart  BBBB);  Joyce  Chandler  of 
the  Office  of  Compliance  at  (202)  564- 
7073  or  via  E-Mail  at 
chandler.joyce@epa.gov;  EPA  ICR 
Number  1901.02;  OMB  Control  Number 
2060-0424:  expiration  date  February  28, 
2003. 

(13)  NSPS  subpart  D:  Standards  of 
Performance  for  Fossil  Fuel  Fired  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  D);  Dan  Chadwick,  (202)  564- 
7054,  (202)  564-0050, 
chawick.dan@epa.gov:  EPA  ICR  Number 
1052.07;  OMB  Number  2060-0026; 
expiration  date  is  February  28,  2003. 

(14)  NSPS  subpart  Da:  NSPS  subpart 
Da — Standards  of  Performance  for 
Electric  Utility  Steam  Generating  Units; 
Dan  Chadwick  of  the  Office  of 
Compliance  at  (202)  564-7054  or  via  E- 
mail  at  chadwick.dan@epa.gov;  EPA  ICR 
Number  1053.07;  OMB  Number  2060- 
0023;  expiration  date  February  28,  2003. 

(15)  NSPS  subpart  Db:  Industrial/ 
Commercial/Institutional  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  Db):  Dan  Chadwick  of  the  Office 
of  Compliance  at  (202)  564-7054  or  via 
E-mail  at  chadwick.dan@epa.gov;  EPA 
ICR  Number  1088.10;  OMB  Number 
2060-0072;  expiration  date  is  February 
28,  2003. 


(16)  NESHAP  subpart  M:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Asbestos  (40  CFR  part  61, 
subpart  M);  Everett  Bishop  of  the  Office 
of  Compliance  at  (202)  564-7032  or  via 
E-mail  at  bishop.everett@epa.gov,  EPA 
ICR  Number  0111.10,  OMB  Control 
Number  2060-0101;  expiration  date 
February  28,  2003. 

(17)  NESHAP-MACT  subpart  VW: 
NESHAP  for  Publicly  Owned  Treatment 
Works  (POTWs)  (40  CFR  part  63. 
subpart  VW);  Walter  Brodtman  of  the 
Office  of  Compliance  at  (202)  564-4181 
or  via  E-mail  at 

brodtman.walter@epa.gov:  EPA  ICR 
Number  1891.03;  OMB  Number  2060- 
0428;  expiration  date  February  28.  2003. 

(18)  NSPS  subpart  BB:  New  Source 
Performance  Standards  for  Kraft  Pulp 
Mills  (40  CFR  part  60,  subpart  BB); 
Maria  Malave  of  the  Office  of 
Compliance  at  (202)  564-7027  or  via  E- 
mail  to  malave.maria@epa.gov:  EPA  ICR 
Number  1055.07;  OMB  Control  Number 
2060-0021:  expiration  date  February  28. 
2003. 

(19)  NSPS  subpart  HHH:  New  Source 
Performance  Standards  for  Synthetic 
Fiber  Production  Facilities  (40  CFR  part 
60,  subpart  HHH);  Maria  Malave  of  the 
Office  of  Compliance  at  (202)  564-7027 
or  via  E-mail  to  malave.maria@epa.gov: 
EPA  ICR  Number  1156.09;  OMB  Control 
Number  2060-0059;  expiration  date 
January  31,  2003. 

(20)  NESHAP-MACT  subpart  AAAA: 
Federal  Emission  Guidelines  for 
Existing  Municipal  Solid  Waste 
Landfills  (40  CFR  part  63,  subpart 
AAAA):  Kelli  A.  Smith  of  the  Office  of 
Compliance  at  (202)  564-2257  or  via  E- 
mail  at  Smith.Kelli@epa.gov:  EPA  ICR 
Number  1893.03;  OMB  Control  Number 
2060-0430;  expiration  date  February  28, 
2003. 

(21)  NSPS  subpart  JJJ:  New  Source 
Performance  Standard  for  Petroleum 
Dry  Cleaners  (40  CFR  part  60,  subpart 
JJJ);  Joyce  Chaindler  of  the  Office  of 
Compliance  at  (202)  564-7073  or  via  E- 
mail  at  chandler.joyce@epa.gov:  EPA 
ICR  Number  0997.07,  and  OMB  Control 
Number  2060-0079,  expiration  date 
March  31.  2003. 

(22)  FPR  subpart  FFF:  Federal  Plan 
Recordkeeping  and  Reporting 
Requirements  for  Large  Municipal 
Waste  Combustors  Constructed  on  or 
Before  September  20,  1994  (40  CFR  part 
62,  subpart  FFF):  Carolyn  Young  of  the 
Office  of  Compliance  at  (202)  564-7062 
or  via  E-mail  at  young.carolvn@epa.gov; 
ICR  Number  1847.03;  OMB  Control 
Number  2060-0390;  expiration  date 
March  31.  2003. 


Section  C:  Summaries  of  Individual 
ICRs 

(1)  NSPS  subpart  HH:  NSPS  for  Lime 
Manufacturing  (40  CFR  part  60.  subpart 
HH);  EPA  ICR  Number  1167.07;  OMB 
Control  Number  2060-0063;  expiration 
date  January  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  rotary  lime 
kilns  located  at  lime  manufacturing 
plants  subject  to  the  standards  at  40  CFR 
part  60,  subpart  HH  for  which 
construction,  modification,  or 
reconstruction  commenced  after  May  3, 
1977. 

Abstract:  The  Administrator  has 
determined  that  particulate  matter  from 
lime  manufacturing  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners  and 
operators  of  the  affected  facilities 
described  must  make  the  following  one- 
time-only reports:  Notification  of  the 
date  of  construction  or  reconstruction: 
notification  of  the  anticipated  and 
actual  startup  dates;  notification  of  any 
physical  or  operational  changes  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate: 
notification  of  the  demonstration  of  the 
continuous  monitoring  system  (CMS): 
notification  of  the  date  of  the  initial 
performance  test:  and  the  results  of  the 
initial  performance  test. 

Owners  and  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative. 

Owners  and  operators  of  rotary  kilns 
using  a  control  device  vkith  multiple 
stack  exhaust  or  roof  monitor  may 
instead  monitor  visible  emissions  at 
least  once  a  day  by  a  certified  observer 
using  EPA  Method  9.  Owners  or 
operators  of  affected  facilities  using  a 
wet  scrubber  emission  control  device 
shall  install,  calibrate,  maintain,  and 
operate  a  continuous  monitoring  device 
which  monitors  the  pressure  loss  of  the 
gas  stream  through  the  scrubber,  and  a 
continuous  monitoring  device  which 
monitors  the  scrubbing  liquid  supply 
pressure  to  the  control  device. 

Semiannual  excess  emissions  reports 
and  monitoring  system  performance 
reports  shall  include  all  six-minute 
periods  during  which  the  average 
opacity  of  the  visible  emissions  from 
any  lime  kiln  is  greater  than  15%  or  for 
wet  scrubbers,  any  period  in  which  the 
scrubber  pressure  drop  is  greater  than 
30%  below  the  rate  established  during 
the  performance  test,  and  reports  of  the 
visible  emissions;  the  date  and  time  of 
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the  exceedance  or  deviance;  the  nature 
and  the  cause  of  the  malfunction  and 
corrective  measures  taken;  and 
identification  of  the  time  period  during 
which  the  CMS  was  inoperative. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  49  with  102  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  4,190 
hours.  On  the  average,  each  respondent 
reported  approximately  two  times  per 
year  and  41  hours  were  spent  preparing 
each  response.  The  total  annual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $95,000.  This  included  an  annual 
cost  of  $22,000  associated  with  capital/ 
startup  costs  and  $73,000  associated 
with  the  annual  operation  and 
maintenance  costs. 

(2)  NSPS  subpart  I:  NSPS  for  Hot  Mix 
Asphalt  Facilities  (40  CFR  part  60. 
subpart  I);  EPA  ICR  Number  1127.07; 
OMB  Control  Number  2060-0083; 
expiration  date  January  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  hot  mix 
asphalt  facilities  subject  to  40  CFR  part 
60.  subpart  I  and  include  the  following 
processes:  Dryers;  systems  for  screening, 
handling,  storing,  and  weighing  hot 
aggregate;  systems  for  loading, 
transferring,  and  storing  mineral  filler; 
systems  for  mixing  hot  asphalt;  and  the 
loading,  transfer  and  storage  systems 
associated  with  emission  control 
systems  which  commenced 
construction,  modification,  or 
reconstruction  after  June  11, 1973. 
.  Abstract:  The  Agency  has  determined 
that  particulate  matter  from  lime 
manufacturing  causes,  or  contributes 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners  or 
operators  of  the  affected  facilities 
described  must  make  the  following  one- 
time-only reports:  notification  of  the 
date  of  construction  or  reconstruction;, 
notification  of  the  anticipated  and 
actual  date  of  the  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate;  and 
notification  of  the  date  of  the  initial 
performance  test  including  information 
necessary  to  determine  the  conditions  of 
the  performance  test  measurements  and 
results,  such  as  particulate  matter 
concentration  and  opacity.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup  shutdown,  or  malfunction 
in  the  operation  of  an  affected  facility  as 
well  as  the  natiu«  and  cause  of  the 


malfunction  and  corrective  measures 
taken. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  estimated  to  be  3,290 
with  200  responses  per  year.  The  annual 
recordkeeping  and  reporting  hour 
burden  for  this  collection  was  estimated 
to  be  6,890  hours.  On  the  average,  each 
respondent  reported  approximately  0.06 
times  per  year  and  34  hours  were  spent 
preparing  each  response.  There  are  no 
capital/startup  costs  or  operation  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR;  therefore,  there  are  no 
capital,  or  operation  and  maintenance 
costs  associated  with  this  ICR. 

(3)  NSPS  subpart  Ce:  Emission 
Guidelines  for  Hospital/Medical/ 
Infectious  Waste  Incinerators  (40  CFR 
part  60,  subpart  Ce);  EPA  ICR  Number 
1899.02;  OMB  Control  Number  2060- 
0422;  expiration  date  January  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  hospital/medical/ infectious 
waste  incinerators  (HMIWI)  for  which 
construction  commenced  before  June 
20, 1996  and  States  and  Tribes  who 
develop  State  or  Tribal  plans  to 
implement  the  Emission  Guidelines. 

Abstract:  The  Agency  has  determined 
that  particulate  matter,  carbon 
monoxide,  dioxins/furans,  and  mercury 
from  hospital/medical/infectious  waste 
incinerators  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

The  Emission  Guidelines  contain 
monitoring,  reporting,  and 
recordkeeping  requirements  that  are  to 
be  included  in  State  or  Tribal  plans. 
These  requirements  differ  for  HMIWI 
burning  hospital  waste  and/or  medical/ 
infectious  waste;  for  combustors  co- 
firing  hospital  waste  and/or  medical/ 
infectious  waste  with  other  fuels;  and 
for  incinerators  burning  only 
pathological,  low-level  radioactive,  and/ 
or  chemotherapeutic  waste. 

Owners  and  operators  of  HMIWI  are 
required  to  submit  one-time-only 
increments  of  progress  reports  showing 
progress  toward  meeting  the  new 
emissions  limitations.  Owners  and 
operators  of  HMIWI  are  also  required  to 
submit  annual  and  semiannual 
compliance  reports  on  a  variety  of  site- 
specific  operating  parameters 
malfunction  episodes,  exceedances,  and 
performance  tests.  For  small  rural 
HMIWI,  an  annual  report  containing 
information  recorded  during  the  annual 
equipment  inspection  is  also  required. 
Owners  and  operators  of  co-fired 
combustors  are  required  to  provide  the 


Administrator  with  notification  reports 
on  an  exemption  claim  and  report  and 
maintain  records  on  the  weight  of 
hospital  waste  and  medical/infectious, 
and  other  fuels  and/ or  wastes  to  be 
combusted.  Owners  and  operators  of 
incinerators  burning  only  pathological, 
low-level  radioactive,  and/or 
chemotherapeutic  waste  are  required  to 
provide  notification  reports  to 
Administrator  of  an  exemption  claim. 

The  information  will  be  used  by  the 
appropriate  State,  Tribal  or  EPA 
enforcement  official  to  ensure  that  the 
requirements  of  the  State,  Tribal,  or 
Federal  Plan  are  being  implemented  on 
a  continuous  basis  through  proper 
operation  and  maintenance  of  Uie 
emission  control  device.  In  addition, 
certain  records  and  reports  are 
necessary  to  enable  the  Administrator  to 
identify  an  HMIWI  that  may  not  be  in 
compliance  with  the  standards. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  537  with  1,146  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  133,404 
hours.  On  the  average,  each  respondent 
reported  approximately  2.1  times  per 
year  and  116  hoius  were  spent 
preparing  each  response.  There  are  no 
capital/startup  costs  or  operations  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR;  therefore,  there  are  no 
capital,  or  operation  and  maintenance 
costs  associated  with  this  ICR. 

(4)  NSPS  subpart  DD:  New  Source 
Performance  Standards  for  Grain 
Elevators  (40  CFR  part  60,  subpart  DD); 
EPA  ICR  Number  1130.07;  OMB  Control 
Number  2060-0082,  expiration  date 
January  31,  2003. 

Affected  Entities:  Potentially  affected 
facilities  include  each  truck  unloading 
station,  truck  loading  station,  barge  and 
ship  unloading  station,  barge  and  ship 
loading  station,  railcar  unloading 
station,  railcar  loading  station,  grain 
dryer,  and  all  grain  handling  operations 
at  any  grain  terminal  elevator  or  any 
grain  storage  elevator. 

The  standards  require  owners  or 
operators  of  the  affected  facilities  to 
make  the  following  one-time-only 
reports:  Notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  actual  date  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
that  may  increase  the  rate  of  emission  of 
the  regulated  pollutant;  notification  of 
the  date  of  the  initial  performance  test; 
and  the  results  of  the  initial 
performance  test.  Records  must  be 
maintained  of  the  occurrence  and 
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duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  as  well  as  the  nature 
and  cause  of  the  malfunction  and 
corrective  measures  taken. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  121  with  121  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  250  hours. 
On  the  average,  each  respondent 
reported  approximately  two  times  per 
year  and  two  hours  were  spent 
preparing  each  response.  There  are  no 
capital/startup  costs  or  operations  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR;  therefore,  there  are  no 
capital,  or  operation  and  maintenance 
costs  associated  with  this  ICR. 

(5)  NSPS  subpart  EE:  NSPS  for  Metal 
Furniture  Coating  (40  CFR  part  60, 
subpart  EE);  EPA  ICR  Number  0649.08; 
OMB  Control  Number  2060-0106; 
expiration  date  January  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  each  metal 
furniture  surface  coating  operation  in 
which  organic  coatings  are  applied. 
These  standards  apply  to  surface  coating 
facilities  for  which  construction, 
modification  or  reconstruction 
commenced  after  the  date  of  proposal, 
November  28, 1980.  A  surface  coating 
operation  includes  the  coating 
application  station(s),  flash-oflf  area,  and 
curing  oven. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  surface  coating 
operations  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Volatile 
organic  compounds  (VOC)  are  the 
pollutants  regulated  under  this  rule. 
Owners  and  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time  only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  a  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  results  of  the  initial  performance 
test.  Owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  diu'ing  which  the  monitoring 
system  is  inoperative. 

Recordkeeping  and  reporting 
requirements  include  the  performance 
test  results  including  the  type  of  coating 


used,  and  the  VOC  content.  The  rule 
requires  daily  records  of  temperature  if 
thermal  incineration  is  used.  For 
catalytic  incineration,  daily  records  of 
gas  stream  temperature  both  upstream 
and  downstream  are  required,  or  a  daily 
record  of  the  quantity  of  solvent 
recovered  if  a  solvent  recovery  device  is 
used.  Monthly  averages  are  calculated, 
and  any  affected  facility  shall  report 
quarterly  on  any  excess  emissions,  or 
semiannually  if  no  excess  emissions 
occur.  Any  owner  or  operator  subject  to 
the  provisions  of  the  rule,  shall 
maintain  at  the  source,  for  a  period  of 
at  least  two  years,  records  of  all  data 
calculations  used  to  determine  monthly 
VOC  emissions  from  each  affected 
facility  and  to  determine  the  monthly 
emissions  limit,  where  applicable. 

Burden  Statement:  In  me  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  553  with  1,600  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  101,070 
hours.  On  the  average,  each  respondent 
reported  approximately  2.9  times  per 
year  and  63  hours  were  spent  preparing 
each  response.  The  total  aimual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $1,120,000.  This  included  an 
annual  cost  of  $114,000  associated  with 
capital/startup  costs  and  $1,006,000 
associated  with  the  annual  operation 
and  maintenance  costs. 

(6)  NSPS  subpart  RR:  NSPS  for 
Pressure  Sensitive  Tape  and  Label 
Surface  Coating  (40  CFR  part  60,  subpart 
RR);  EPA  ICR  Number  0658.08;  OMB 
Control  Niunber  2060-0004;  expiration 
date  January  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  each  coating 
line  used  in  the  manufactiu'e  of  pressure 
sensitive  tape  and  label  materials  that 
was  construction  or  commenced 
reconstruction  after  December  30, 1980. 

Abstract:  The  Agency  has  determined 
that  the  emissions  ft'om  pressure 
sensitive  tape  and  label  surface  coating 
operations  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Volatile 
organic  compounds  (VOC)  are  the 
pollutants  regulated.  Under  the 
standards,  ovvrners  and  operators  of  the 
affected  facilities  must  make  the 
following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  initial 
startup;  notification  of  any  physical 
change  to  an  existing  facility  that  may 
increase  the  regulated  pollutant 
emission  rate;  notification  of  initial 


performance  test  and  the  results  of  the 
initial  performance  test.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown  or  malfunction 
in  the  operation  of  an  affected  facility, 
or  any  period  during  which  the 
monitoring  system  is  inoperative. 

The  recordkeeping  requirements  for 
the  surface  coating  industry  of  pressure 
sensitive  tape  and  labels  consist  of  the 
occurrence  and  duration  of  any  startup 
and  malfunctions  as  described.  They 
include  the  initial  performance  test 
results  including  information  necessary 
to  determine  conditions  of  the 
performance  test;  performance  test 
measurements  and  results  including,  for 
affected  facilities  complying  with  the 
standard  without  the  use  of  add-on 
controls,  a  weighted  average  of  the  mass 
of  solvent  used  per  mass  of  coating 
solids  applied;  the  weighted  average 
mass  of  VOC  per  mass  of  coating  solids 
applied  at  facilities  controlled  by  a 
solvent  recovery  device;  the  weighted 
average  mass  of  VOC  per  mass  of 
coating  solids  applied  being  used  at  a 
facility  controlled  by  a  solvent 
destruction  device;  and  the  results  of 
the  monthly  performance  and  records  of 
operating  parameters. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  number  of 
respondents  for  this  information 
collection  was  410  with  1.025  responses, 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  39.104 
hours.  On  the  average,  each  respondent 
reported  approximately  2.5  times  per 
year  and  38  hours  were  spent  preparing 
each  response.  The  total  annual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $1,880,000.  This  included  an 
aimual  cost  of  $240,000  associated  with 
capital/ startup  costs  and  $1,640,000 
associated  with  the  annual  operation 
and  maintenance  costs. 

(7)  NSPS  subpart  SS:  NSPS  for 
Surface  Coating  of  Large  Appliances  (40 
CFR  part  60,  subpart  SS);  EPA  ICR 
Number  0659.09;  OMB  Control  Number 
2060-0108;  expiration  date  January  31. 
2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  each  surface 
coating  operation  in  a  large  appliance 
surface  coating  line  commencing 
construction,  modification  or 
reconstruction  after  December  24, 1980. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  large  appliance 
surface  coating  line  operations  cause,  or 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Volatile  organic  compounds  (VOC)  are 


41986 


Federal  Register / Vol.  67,  No.  119 /Thursday,  June  20,  2002 /Notices 


the  pollutants  regulated  under  the 
standards.  Owners  or  operators  of  the 
affected  facilities  described  must  make 
the  following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  results  of  the  initial  performance 
test.  Owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  durafion  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative. 

Recordkeeping  and  reporting 
requirements  include  the  performance 
test  results  including  the  type  of  coating 
used,  and  the  VOC  content.  The 
standards  require  daily  records  of 
temperature  if  thermal  incineration  is 
used.  For  catalytic  incineration,  daily 
records  of  gas  stream  temperature  both 
upstream  and  downstream  are  required, 
or  a  daily  record  of  the  quantity  of 
solvent  recovered  if  a  solvent  recovery 
device  is  used.  Monthly  averages  are 
calculated,  and  any  affected  facility 
shall  report  quarterly  excess  emissions 
or  semiannual  reports  if  no  excess 
emissions  occur. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  niunber  of 
respondents  for  this  information 
collection  was  294  with  1,273  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  29,564 
hours.  On  the  average,  each  respondent 
reported  approximately  4.3  times  per 
year  and  23  hoius  were  spent  preparing 
each  response.  The  total  annual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $618,000.  This  included  an  annual 
cost  of  $83,000  associated  with  capital/ 
startup  costs  and  $535,000  associated 
with  the  annual  operation  and 
maintenance  costs. 

(8)  NSPS  subpart  TT:  NSPS  for  Metal 
Coil  Surface  Coating  (40  CFR  part  60, 
subpart  TT);  EPA  ICR  Number  0660.08; 
OK^  Control  Number  2060-0107; 
expiration  date  January  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  standard  are  operations 
that  are  part  of  metal  coil  coating 
manufacturing  including:  each  prime 
coat  operation;  each  finish  coat 
operation;  and  each  prime  and  finish 
coat  operation  cured  simultaneously 
where  the  finish  coat  is  applied  wet-on- 
wet  over  the  prime  coat.  These 
standards  apply  to  metal  coil  surface 


coating  facilities  commencing 
construction,  modification  or 
reconstruction  after  January  5, 1981. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  metal  coil 
surface  coating  facilities  cause,  or 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Volatile  organic  compounds  (VOC)  are 
the  pollutants  regulated  under  the 
standards.  Owners  or  operators  of  the 
affected  facilities  must  make  the 
following  one-time-only  reports: 
Notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  a  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  results  of  the  initial  performance 
test.  Owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  diuing  which  the  monitoring 
system  is  inoperative. 

Recordkeeping  requirements  depend 
on  whether  low  VOC  content  coatings 
are  used,  or  higher  VOC  content 
coatings  are  used  in  conjunction  with  an 
emission  control  device.  Where 
compliance  is  achieved  through  the  use 
of  low  VOC-content  coating  without 
emission  control  devices,  or  through  the 
use  of  higher  VOC  content  coating  in 
conjunction  with  emission  control 
devices,  each  owner  or  operator  shall 
include  in  the  initial  compliance  report 
the  weighted  average  of  the  VOC 
content  of  coatings  used  during  the 
period  of  one  calender  month  for  each 
affected  facility.  Where  compliance  is 
achieved  using  an  emission  control 
device  that  destroys  VOC,  each  owner  or 
operator  shall  include  in  the  initial 
compliance  report  the  overall  VOC 
destruction  rate  used  to  attain 
compliance  and  the  combustion 
temperature  of  the  thermal  incinerator, 
or  the  gas  temperature  both  upstream 
and  downstream  of  the  incinerator 
catalyst  bed.  The  standards  also  require 
reports  of  incinerator  temperature  drop. 
Affected  facilities  shall  report  quarterly 
excess  emissions  or  semiannual  reports 
if  no  emissions  occiu. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  156  with  585  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  15.335 
hours.  On  the  average,  each  respondent 
reported  approximately  3.8  times  per 


year  and  26  hours  were  spent  preparing 
each  response.  The  total  annual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $398,000.  This  included  an  annual 
cost  of  $114,000  associated  with  capital/ 
startup  costs  and  $284,000  associated 
with  the  annual  operation  and 
maintenance  costs. 

(9)  NSPS  subpart  WW:  NSPS  for 
Beverage  Can  Surface  Coating  (40  CFR 
part  60,  subpart  WW);  EPA  ICR  Number 
0663.08;  OMB  Control  Number  2060- 
0001;  expiration  date  January  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  facilities  in 
the  beverage  can  surface  coating 
industry  including:  each  exterior  base 
coat  operation,  each  over  varnish 
coating  operation,  and  each  inside  spray 
coating  operation.  These  standards 
apply  to  coating  facilities  commencing 
construction,  modification  or 
reconstruction  after  November  26, 1980. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  beverage  can 
surface  coating  lines  cause,  or 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Volatile  organic  compounds  (VOC)  are 
the  pollutants  regulated  under  the 
standards.  Owners  or  operators  of  the 
affected  facilities  described  must  make 
the  following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  a  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  results  of  the  initial  performance 
test.  Owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative. 

Records  must  be  maintained  if  the 
VOC  content  of  coatings  is  below  the 
specified  limits.  If  one  or  more  coatings 
are  used,  the  volume  weighted  average 
of  the  total  mass  of  VOC  per  volume  of 
coating  solids  must  be  recorded.  When 
thermal  or  catalytic  incineration  is 
performed,  the  owner  shall  keep  records 
of  each  three-hour  period  diuing  which 
the  incinerator  temperatiue  averaged 
more  than  28  degrees  Celsius  below  the 
temperature  of  the  most  recent 
performance  test  at  which  destruction 
efiiciency  was  determined.  The  owners 
or  operators  shall  identify,  record  and 
submit  quarterly  reports  of  each 
instance  in  which  the  volume-weighted 
average  of  the  total  mass  of  VOC  per 
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volume  of  coating  solids  exceeded  the 
standard.  If  there  are  no  exceedances 
reports  shall  be  submitted 
semiannually. 

Owners  or  operators  are  required  to 
maintain  a  file  of  all  measurements 
including  the  monitoring  device,  and 
performance  testing  measurements;  all 
monitoring  device  calibration  check 
adjustments  and  maintenance 
performed  on  these  systems  recorded  in 
a  permanent  file. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  nxmiber  of 
respondents  for  this  information 
collection  was  24  with  105  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  3,092 
hours.  On  the  average,  each  respondent 
reported  approximately  4.3  times  per 
year  and  29  hours  were  spent  preparing 
each  response.  The  total  annual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $50,000.  This  included  an  annual 
cost  of  $6,000  associated  with  capital/ 
startup  costs  and  $44,000  associated 
with  the  annual  operation  and 
maintenance  costs. 

(10)  NESHAP  subpart  FF:  NESHAP 
for  Benzene  Emissions  for  Benzene 
Waste  Operations  (40  CFR  part  61, 
subpart  FF);  EPA  ICR  Number  1541.07; 
OMB  Number  2060-0183;  expiration 
date  February  28,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  benzene 
waste  operations  such  as  chemical 
manufacturing  plants,  coke  by-product 
recovery  plants,  and  petroleum 
refineries.  Other  affected  entities  are 
those  owners  and  operators  of 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  (TSD)  which  receive 
wastes  fi-om  the  above  facilities. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  benzene  waste 
operations  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  provisions 
of  this  subpart  apply  to  owners  and 
operators  of  chemical  manufacturing 
plants,  coke  by-product  recovery  plants, 
and  petroleum  refineries.  In  addition, 
this  standard  applies  to  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities  that  treat, 
store,  or  dispose  of  hazardous  waste 
generated  fi'om  the  above  facilities. 

The  calculation  of  total  annual 
benzene  (TAB)  quantity  in  all  aqueous 
waste  streams  determines  whether  a 
facility  is  subject  to  control 
requirements  of  the  standard.  A  facility 
at  or  above  the  TAB  threshold  in  the 
rule  of  10  megagrams  per  year  (Mg/yr) 
is  required  to  control  each  benzene 


waste  stream  at  the  facility  or 
demonstrate  that  the  waste  stream  meets 
a  criterion  in  the  rule  for  exemption 
from  control.  A  facility  with  a  TAB 
below  10  Mg/yr  is  only  subject  to  the 
rule's  reporting  and  recordkeeping 
provisions,  unless  the  facility  receives  a 
waste  from  offsite  that  must  be 
controlled  to  meet  the  standards  in 
which  case  that  waste  must  be 
controlled.  A  facility  with  a  TAB  less 
than  1  Mg/yr  is  only  subject  to  maintain 
documentation  of  the  quantity  of 
benzene  in  the  waste. 

Owners  or  operators  of  the  affected 
facilities  described  above  must  make  the 
following  one-time-oiJy  notices  or 
reports:  notifications  of  anticipated  and 
actual  startup;  notification  of  emission 
test,  report  following  an  emission  test; 
notification  of  any  physical/operational 
changes  that  could  increase  emissions,  a 
monitoring  system  performance  test; 
and  certain  reports  regarding  the 
monitoring  system  performance  test(s). 

Recordkeeping  requirements  for 
benzene  waste  operations  include 
maintaining  records  that  identify  each 
waste  stream  at  the  facility  subject  to 
this  subpart,  and  indicate  whether  the 
waste  stream  is  controlled  for  benzene 
emissions  in  accordance  with  this 
standard.  In  addition  the  owner  or 
operator  must  maintain  the  records:  (1) 
For  each  waste  stream  not  controlled  for 
benzene  emissions,  (2)  for  each  process 
wastewater  stream  not  controlled  for 
benzene  emissions,  (3)  for  each  facihty 
where  process  wastewater  streams  are 
controlled  for  benzene  emissions,  (4)  for 
each  facility  where  wastewater  streams 
are  controlled  for  benzene  emissions. 
Owners  or  operators  transferring  waste 
offsite  to  another  facility  for  treatment 
shall  maintain  documentation  for  each 
offsite  waste  shipment,  and  engineering 
design  documentation  for  all  control 
equipment  installed  on  the  waste 
management  imit.  The  documentation 
shall  be  retained  for  the  life  of  the 
control  equipment. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  240  with  240  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  17,028 
hours.  On  the  average,  each  respondent 
reported  approximately  one  time  per 
year  and  71  hours  were  spent  preparing 
each  response.  There  are  no  capital/ 
startup  costs  or  operations  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR;  therefore,  there  are  no 
capital,  or  operation  and  maintenance 
costs  associated  with  this  ICR. 


(11)  NSPS  subpart  AAAA:  Reporting 
and  Recordkeeping  Requirements  for 
the  New  Source  Performance  Standards 
for  Small  Municipal  Waste  Combustors 
(40  CFR  part  60,  subpart  AAAA)  EPA 
ICR  1900.02;  OMB  Control  Number 
2060-0423;  expiration  date  February  28, 
2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  small  municipal  waste 
combustors  (MWC)  units  with  capacities 
greater  than  35  tons  per  day,  but  less 
than  250  tons  per  day  for  which 
commenced  construction  after  August 
30,  1999,  or  commenced  modification, 
or  reconstruction  after  June  6,  2001. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  small  municipal 
waste  combustors  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Small  MWCs 
emit  toxic  organics,  metals,  acid  gases, 
carbon  monoxide  and  fugitive  ash 
owners.  Owners  or  operators  must 
conduct  initial  compliance  tests  and 
compliance  demonstrations  for  all 
pollutants,  operating  parameters,  and 
continuous  monitoring  systems.  Aimual 
performance  tests  and  continuous 
monitoring  systems  (CEMS)  for  certain 
pollutants  and  operating  parameters  is 
also  required.  Owners  or  operators  of 
small  MWC  imits  must  submit  an  initial 
compliance  report  for  all  regulated 
pollutants  and  parameters.  Once  a  year, 
owners  or  operators  must  submit  an 
annual  report  that  indicates  the  highest 
emission  level  determined  during  the 
annual  test  or  recorded  using  the  CEMS 
for  all  regulated  pollutants.  The  report 
must  also  include  the  lowest  calculated 
hourly  carbon  feed  rate. 

If  the  emission  level  recorded  for  any 
of  these  pollutants  is  above  the  emission 
limit  for  the  pollutant,  or  if  any 
operating  parameter  is  outside  a 
specified  range,  then  the  owner  or 
operator  is  required  to  submit  a 
semiannual  report  for  the  calendar  half 
during  which  the  test  was  conducted  or 
data  was  collected.  The  standards 
include  provisions  that  would  allow 
less  frequent  reporting  if  certain  criteria 
are  met. 

Owners  or  operators  of  small  MWC 
units  are  required  to  keep  records  of 
certain  parameters,  and  maintain 
records  of  employees  names  and  dates 
of  their  initial  and  annual  review  of  the 
site-specific  operating  manual 
parameters.  Records  of  continuous 
measurements  of  MWC  unit  load,  the 
particulate  matter  control  device 
temperature,  and  computation  of 
average  emissions  and  operating 
parameters,  as  well  as  opacity 
measurements  are  required.  Owners  or 
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operators  are  also  required  to  maintain 
records  that  identify  the  date,  operating 
parameters,  and  opacity  level 
exceedances,  with  reasons  and  a 
description  of  corrective  action.  Owners 
or  operators  are  required  to  keep  records 
of  results  of  daily  sulfur  dioxide, 
nitrogen  oxides,  and  carbon  monoxide, 
CEMS  drift  tests,  and  quarterly  accuracy 
assessments.  Owners  or  operators  are 
required  to  maintain  records  of  initial 
performance  tests  and  all  annual 
performance  retests  for  compliance  with 
particulate  matter,  dioxins/furans, 
hydrochloric  acid  (HCl),  cadmium,  lead, 
and  mercury  limits.  Owners  or  operators 
also  maintain  records  of  periodic  testing 
for  fugitive  ash  emissions. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  3  with  6  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  8,559  hours.  On  the 
average,  each  respondent  reported 
approximately  two  times  per  year  and 
1,427  hours  were  spent  preparing  each 
response.  The  total  annual  reporting  and 
recordkeeping  cost  burden  for  this 
collection  of  information  was  $219,000. 
This  included  an  aimual  cost  of 
$200,000  associated  with  capital/startup 
costs  and  $19,000  associated  with  the 
annual  operation  and  maintenance 
costs. 

(12)  NSPS  subpart  BBBB:  Emission 
Guidelines  Reporting  and 
Recordkeeping  Requirements  for 
Existing  Small  Municipal  Waste 
Combustion  (MWC)  Units  (40  CFR  part 
60,  subpart  BBBB);  EPA  ICR  Number 
1901.02;  OMB  Control  Number  2060- 
0424;  expiration  date  February  28,  2003. 

Affected  Entities:  Respondents  are 
owners  or  operators  of  existing  small 
MWC  imits.  Small  MWC  units  are  units 
with  capacities  to  combust  greater  than 
35  tons  per  day  and  less  than  250  tons 
per  day  of  municipal  solid  waste. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  small  municipal 
waste  combustion  units,  cause  or 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Owners  and  operators  of  MWCs  that 
have  retrofit  schedules  longer  than  one 
year  are  required  to  submit  reports  or 
notifications  documenting  increments  of 
progress. 

Owners  or  operators  are  required  to 
conduct  initial  compliance  tests  and 
compliance  demonstrations  for  all 
pollutants  and  parameters,  as  well  as 
continuous  monitoring  or  annual  retests 
of  all  pollutants  and  parameters,  unless 
the  owner  or  operator  qualifies  for  less 
frequent  dioxin/furan  testing.  As  a 


means  of  determining  continuous 
compliance  for  mercury  and  dioxin/ 
furan,  owners  or  operators  are  required 
to  keep  records  of  the  quarterly  amount 
of  activated  carbon  injected,  and  to 
calculate  the  average  carbon  injection 
rate  for  each  hour  of  operation. 

Owners  or  operators  of  small  MWC 
units  are  required  to  submit  an  initial 
compliance  report  for  all  regulated 
pollutants  and  parameters.  Once  a  year, 
owners  or  operators  of  small  MWC  units 
are  required  to  submit  an  aimual  report 
for  all  regulated  pollutants  and 
parameters  that  summarizes  data 
collected  for  all  pollutants  and 
parameters  regulated  under  the 
standard.  Owners  or  operators  are 
required  to  submit  an  annual  report  that 
indicates  the  highest  emission  level 
determined  during  the  annual  test,  or 
recorded  using  continuous  emissions 
monitoring  systems,  load  level,  control 
device  inlet  temperature,  and  opacity.  If 
the  emission  level  recorded  for  any  of 
these  pollutants  shows  emissions  above 
the  emission  limit  for  the  pollutant,  or 
a  calculated  carbon  injection  rate  below 
the  carbon  injection  rate  established 
during  the  mercury  or  dioxin/furan 
aimual  retest,  then  the  owner  or 
operator  is  required  to  submit  a 
semiannual  report  for  the  calendar  half 
during  which  the  teSt  was  conducted  or 
data  were  collected,  and  the  report  is 
required  to  include  the  supporting  data 
or  test  report  and  an  explanation  for  the 
exceedances.  Owmers  or  operators  are 
not  required  to  submit  test  reports,  or 
raw  CEMS  data  unless  a  pollutant  or 
parameter  is  recorded  as  exceeding  the 
emission  limit  for  the  pollutant  or 
parameter. 

If  three  annual  compliance  tests  in  a 
row  indicate  compliance  with  the 
particulate  matter  (PM),  dioxin/furan, 
hydrochloric  acid  (HCl),  cadmium  (Cd), 
lead  (Pb),  and/or  mercury  (Hg)  emission 
limits,  then  owners  or  operators  of  small 
MWC  units  (where  the  aggregate  plant 
capacity  is  less  than  250  tons  per  year) 
may  skip  the  annual  performance  test 
for  that  particular  pollutant  for  the  next 
two  years.  If  the  next  test  after  skipping 
two  years  shows  compliance,  another 
two-year  period  may  be  skipped.  At  a 
minimum,  performance  tests  for  PM, 
dioxins/furans,  HCl,  Cd,  Pb.  and  Hg  are 
required  by  small  MWC  plants  every  3 
years.  In  all  cases,  annual  tests  for 
opacity  and  fly  ash/bottom  ash  fugitive 
emissions  are  required  and  may  not  be 
skipped.  In  addition,  a  provision  for  less 
frequent  dioxin/furan  testing  allows 
plants  to  test  only  one  unit  per  year 
rather  than  all  units,  as  is  normally 
required,  if  all  units  at  the  plant  achieve 
emission  levels  significantly  lower  than 
the  emission  limit  for  two  consecutive 


years.  It  is  believed  that  most  imits  will 
qualihr  for  this  option. 

Under  the  standards,  owners  or 
operators  of  affected  units  are  required 
to  keep  records  of  the  following 
information:  (1)  Employees  names  and 
dates  of  their  initial  and  annual  review 
of  the  site-specific  operating  manual;  (2) 
emission  rates  and  CEMS  parameters  for 
nitrogen  oxides,  sulfur  dioxides,  carbon 
monoxide,  oxygen,  carbon  dioxide,  and 
opacity;  (3)  continuous  measurements  of 
small  MWC  unit  load  and  PM  control 
device  temperature,  and  computation  of 
average  emissions  and  operating 
parameters;  (4)  the  date  and  operating 
parameters  of  any  opacity  level 
exceedances,  with  reasons  and  a 
description  of  corrective  action;  (5) 
results  of  daily  SO2.  NOx.  and  CO  CEMS 
drift  tests  and  quarterly  Appendix  F 
accuracy  assessments;  (6)  records  of 
initial  performance  tests  and  all  annual 
performance  retests  for  compliance  with 
PM,  dioxin/furan,  HCl,  Cd,  Pb,  and  Hg 
limits;  and  (7)  records  of  periodic 
testing  for  fugitive  ash  emissions. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  estimated  to  be  41  with 
90  responses  per  year.  The  annual 
recordkeeping  and  reporting  hour 
burden  for  this  collection  was  estimated 
to  be  1,297  hours.  On  the  average  each 
respondent  reported  2.2  times  per  year. 
For  each  new  facility,  the  initial 
notifications  and  performance  test 
require  approximately  14  hours.  There 
are  no  capital/startup  costs  or 
operations  and  maintenance  costs 
associated  with  continuous  emission 
monitoring  in  the  previous  ICR; 
therefore,  there  are  no  capital,  or 
operation  and  maintenance  costs 
associated  with  this  ICR. 

(13)  NSPS  subpart  D:  Standards  of 
Performance  for  Fossil  Fuel  Fired  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  D);  EPA  ICR  Number  1052.07; 
OMB  Number  2060-0026;  expiration 
date  February  28,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  fossil-fuel- 
fired  steam  generating  units  which  are 
capable  of  combusting  fossil  fuel  at  a 
heat  input  rate  of  more  than  73 
megawatts  (250  million  Btu  per  hour). 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  fossil-fuel-fired 
steam  generating  units  cause,  or 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
These  standards  apply  to  emissions 
from  each  fossil-fuel-fired  steam 
generating  unit  which  is  capable  of 
combusting  more  than  73  megawatts 
(250  million  Btu  per  hour)  heat  input  of 
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fossil  fuel.  The  standards  limit  the 
emissions  of  sulfur  dioxide,  particulate 
matter,  and  nitrogen  oxides. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  one-time- 
only  notifications,  and  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Monitoring  requirements 
specific  to  the  standards  provide 
information  on  compliance  with  the 
emission  limits.  Quarterly  reports  of 
excess  emissions  are  also  required. 

Burden  Statement:  In  the  previously 
approved  ICR  the  estimated  number  of 
respondents  for  this  information 
collection  was  660  with  2,640  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  62,865 
hours.  On  the  average  each  respondent 
reported  one  time  per  year  and  four 
hours  were  spent  preparing  each 
response.  In  the  previously  approved 
ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  49  with  102  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  4,190 
hours.  On  the  average,  each  respondent 
reported  approximately  two  times  per 
year  and  41  hours  were  spent  preparing 
each  response.  The  total  annual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $9,900,000.  Since  there  were  no 
capital/startup  costs  associated  with  the 
ICR  the  annual  reporting  and 
recordkeeping  cost  was  comprised 
entirely  of  annual  operation  and 
maintenance  expenses. 

(14)  NSPS  subpart  Da:  Standards  of 
Performance  for  Electric  Utility  Steam 
Generating  Units  (40  CFR  part  60. 
subpart  Da);  EPA  ICR  Number  1053.07; 
OMB  Number  2060-0023;  expiration 
date  February  28,  2003. 

Affected  Entities:  The  standards  apply 
to  each  electric  utility  steam  generating 
unit  which  is  capable  of  combusting 
more  than  73  megawatts  (MW)  heat 
input  of  fossil  fuel,  for  which, 
commencing  construction,  modification, 
or  reconstruction  after  the  date  of 
proposal. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  one-time- 
only  notifications.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  Monitoring 
requirements  specific  to  electric  utility 


steam  generating  units  provide 
information  on  the  operation  of  the 
emissions  control  device  and 
compliance  with  the  sulfur  dioxide, 
nitrogen  oxides,  and  particulate  matter 
standards.  Quarterly  reports  of  excess 
emissions,  and/or  semiannual  reports 
are  required. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  129  with  494  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  28,606 
hours.  On  the  average,  each  respondent 
reported  approximately  3.8  times  per 
year  and  58  hours  were  spent  preparing 
each  response.  The  total  aimual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $3,095,000.  This  included  an 
annual  cost  of  $1,400,000  associated 
with  capital/startup  costs  and 
$1,695,000  associated  with  the  aimual 
operation  and  maintenance  costs. 

(15)  NSPS  subpart  Db:  Industrial/ 
Commercial/Institutional  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  Db):  EPA  ICR  Number  1088.10; 
OMB  Number  2060-0072;  expiration 
date  February  28,  2003. 

Affected  Entities:  These  standards 
apply  to  industrial-commercial- 
institutional  steam  generating  imits  that 
commenced  construction,  modification, 
or  reconstruction  after  June  19, 1984, 
and  that  have  a  heat  input  capacity  ft-om 
fuels  combusted  in  the  unit  of  greater 
than  29  MW  which  is  equivalent  to  100 
million  Btu  per  hour. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  one-time- 
only  notifications,  and  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Monitoring  requirements 
specific  to  these  standards  provide 
information  on  compliance  with  the 
emission  limits.  Quarterly  reports  of 
excess  emissions,  or  semiannual  reports 
stating  that  there  were  no  excess 
emissions,  are  required. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  957  with  3,016  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  575,000 
hours.  On  the  average,  each  respondent 
reported  approximately  3.2  times  per 
year  and  191  hours  were  spent 
preparing  each  response.  The  total 
annual  reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 


was  $25,955,000.  This  included  an 
annual  cost  of  $11,160,000  associated 
with  capital/startup  costs  and 
$14,355,000  associated  with  the  annual 
operation  and  maintenance  costs. 

(16)  NESHAP  subpart  M:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Asbestos  (40  CFR  part  61. 
subpart  M);  EPA  ICR  Number  0111.10; 
OMB  Control  Number  2060-0101; 
expiration  date  February  28,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are:  (1)  Owners/ 
operators  of  asbestos  milling, 
manufactiu-ing  and  fabricating  facilities; 
(2)  those  facilities  demolishing  or 
renovating  facilities:  and  (3)  those 
facilities  managing  active  or  inactive 
waste  disposal  sites.  The  standards 
apply  to  the  following  operations: 
demolition  and  renovation;  the  disposal 
of  asbestos  waste;  asbestos  milling, 
manufacturing  and  fabricating;  the  use 
of  asbestos  on  roadways;  asbestos  waste 
conversion;  and  the  use  of  asbestos 
insulation  and  sprayed-on  materials  in 
construction. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  asbestos 
milling,  manufactiuing,  fabricating, 
demolition,  roadway  construction,  and 
asbestos  waste  conversion  cause,  or 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 

Owners  or  operators  of  the  affected 
milling,  manufactxiring,  fabricating, 
waste  disposal,  and  waste  conversion 
facilities  described  must  make  one-time- 
only  notifications  and  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected.  Recordkeeping  includes  the 
initial  performance  test  results 
including  information  necessary  to 
determine  the  conditions  of  the 
performance  test,  and  performance  test 
measurements  and  results,  including 
monitoring  each  potential  source  of 
asbestos  emissions  for  visible  emissions 
to  the  outside  air  and  inspecting  air 
cleaning  devices  to  ensure  proper 
operation.  The  reporting  requirements 
include  the  initial  notifications  listed, 
the  initial  performance  test  results,  and 
quarterly  reports  of  instances  when 
visible  emissions  are  observed. 

Persons  conducting  demolitions  and 
renovations  must  notify  the  Agency,  in 
advance,  of  the  initiation  of  any  asbestos 
removal  work.  The  demolition  and 
renovation  standard  requires  that  a 
representative  trained  in  the  provisions 
of  the  standard  be  present  at  the  facility. 
Evidence  that  the  required  training  has 
been  completed  is  required.  The 
provisions  require  that  all  containers  of 
asbestos  waste  be  labeled  including  the 


41990 


Federal  Register / Vol.  67.  No.  119 /Thursday,  June  20,  2002 /Notices 


name  of  the  waste  generator  and  the 
location  of  where  the  waste  was 
generated.  Owners  or  operators  of 
demolitions  and  renovations  are 
required  to  prepare  and  maintain 
jecords  of  each  waste  shipment  as  to  its 
destination,  the  quantity  of  waste,  and 
the  date  of  shipment,  and  to  furnish  a 
copy  of  the  record  to  disposal  site 
owners  or  operators.  The  regulation  also 
requires  that  the  generators  of  asbestos 
waste  attempt  to  reconcile  instances  in 
which  a  signed  copy  of  the  waste 
shipment  record  is  not  received  from 
the  disposal  site  and  that  the  generator 
notify  the  Administrator  if  delivery  to 
the  disposal  site  caiuiot  be  confirmed. 

Owners  and  operators  of  waste 
disposal  sites  are  required  to  document 
all  asbestos  waste  shipments  that  are 
received  and  send  a  copy  of  each  record 
back  to  the  generator.  A  record  of  the 
location  and  quantity  of  asbestos  in  the 
landfill  is  required  as  well  as  noting  the 
presence  and  location  of  asbestos  in  the 
landfill  property  deed.  Disposal  site 
owners  and  operators  have  to  report  to 
the  Administrator  any  discrepancies 
between  the  amount  of  waste  designated 
on  the  waste  shipment  record  and  the 
amount  actually  received,  as  well  as 
instances  of  improperly  contained 
waste.  An  owner  or  operator  of  an 
operation  in  which  asbestos-containing 
materials  are  spray-applied  must  notify 
the  Administrator  in  advance  of  the 
spraying  operation.  The  notice  provides 
information  on  the  name  and  address  of 
the  owner  or  operator,  location  of  the 
spraying  operation,  and  procedures  to 
be  followed. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  estimated  to  be  10.647 
with  134.340  responses  per  year.  The 
annual  recordkeeping  and  reporting 
hour  burden  for  this  collection  was 
estimated  to  be  362.159  hours.  On  the 
average  each  respondent  reported  12.6 
times  per  year,  and  2.7  hours  were  spent 
preparing  each  response.  There  are  no 
capital/startup  costs  or  operations  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR;  therefore,  there  are  no 
capital,  or  operation  and  maintenance 
costs  associated  with  this  ICR. 

(17)  NESHAP-MACT  subpart  VW: 
NESHAP  for  Publicly  Owned  Treatment 
Works  (POTWs)  (40  CFR  part  63, 
subpart  VW);  EPA  ICR  Number 
1891.03;  0MB  Number  2060-0428; 
expiration  date  February  28.  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  POTWs  that 
are  major  sources  of  hazardous  air 
pollutants,  become  a  major  source  after 


October  29,  1999.  or  reconstruct  the 
treatment  plant. 

Abstract:  The  Agency  has  determined 
that  the  emissions  from  publicly  owned 
treatment  works  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

The  required  recordkeeping  and 
reporting  enable  the  Administrator  to: 

(1)  Identify  new  sources  subject  to  the 
standards,  and  (2)  to  ensure  that  the 
POTWs  affected  by  the  standards 
comply  with  the  applicable  regulations. 
The  reports  are  used  by  the 
Administrator  to:  (1)  Identify  new  HAP 
emission  points  subject  to  the  standards. 

(2)  identify  the  emission  control  devices 
and  control  methodologies  being 
applied,  and  (3)  ensiu'e  that  the 
emission  control  devices  and  control 
methodologies  are  being  properly 
operated  and  maintained  on  a 
continuous  basis. 

Burden  Statement:  The  standards 
require  no  additional  control 
requirements  for  existing  major  sources. 
In  the  previously  approved  ICR,  the 
estimated  number  of  respondents  for 
this  information  collection  was 
estimated  to  be  one  with  one  response 
per  year.  The  annual  recordkeeping  and 
reporting  hour  burden  fot  this  collection 
was  estimated  to  be  41  hours.  On  the 
average  each  respondent  reported  one 
time  per  year,  and  41  hours  were  spent 
preparing  each  response.  There  are  no 
capital/startup  costs  or  operations  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR;  therefore,  there  are  no 
capital,  or  operation  and  maintenance 
costs  associated  with  this  ICR. 

(18)  NSPS  subpart  BB:  New  Source 
Performance  Standards  for  Kraft  Pulp 
Mills  (40  CFR  part  60.  subpart  BB);  EPA 
ICR  Number  1055.07;  0MB  Control 
Number  2060-0021;  expiration  date 
February  28.  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  affected 
facilities  at  kraft  pulp  mills  including 
digester  systeftis,  brown  stock  washer 
systems,  multiple  effect  evaporator 
systems,  recovery  furnaces,  smelt 
dissolving  tanks,  lime  kilns,  and 
condensate  stripper  systems  that  were 
constructed,  modified  or  reconstructed 
after  September  24, 1976.  In  pulp  mills 
where  kraft  pulping  is  combined  with 
neutral  sulfite  semi-chemical  pulping, 
the  provisions  of  this  subpart  are 
applicable  when  any  portion  of  the 
material  charged  to  an  affected  facility 
is  produced  by  the  kraft  pulping 
operation.  A  facilities  may  be  exempt 
from  the  total  reduced  sulfur  (TRS) 
standard  if  the  facility  can  demonstrate 
that  TRS  from  a  new,  modified  or 


reconstructed  brown  stock  washer 
cannot  be  technically  nor  economically 
feasiblely  controlled. 

Abstract:  The  Agency  has  determined 
that  total  reduced  sulfur  (TRS)  and 
particulate  matter  emissions  from  kraft 
pulp  mills  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

In  addition  to  the  monitoring, 
recordkeeping  and  reporting 
requirements  listed  in  the  General 
Provisions  (40  CFR  part  60,  subpart  A), 
sources  are  required  to  record,  at  least 
once  per  shift,  the  following  specific 
parameters:  The  opacity  of  the  gases 
discharged  into  the  atmosphere  from 
any  recovery  furnace;  the  concentration 
of  TRS  emissions  on  a  dry  basis  and  the 
percent  of  oxygen  by  volume  on  a  dry 
basis  in  the  gases  discharged  into  the 
atmosphere;  for  an  incinerator,  the 
combustion  temperature  at  the  point  of 
incineration  of  effluent  gases  being 
emitted  by  the  affected  facilities;  and  for 
any  lime  kiln  or  melt  discharge  tank 
using  a  scrubber  emission  control 
device,  the  pressure  loss  of  the  gas 
stream  through  the  control  equipment 
and  the  scrubbing  liquid  pressure  to  the 
control  equipment.  Sources  are  also 
required  to  record  on  a  daily  basis  12- 
hour  average  TRS  concentrations  and 
oxygen  concentrations  (for  the  recovery 
furnace  and  lime  kiln)  for  two 
consecutive  periods  of  each  operating. 
Sources  must  report  semiannually 
measurements  of  excess  emissions  as 
defined  by  the  standard  for  the 
applicable  affected  facility. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  82  with  170  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  9,959 
hoiu-s.  On  the  average,  each  respondent 
reported  approximately  2.1  times  per 
year  and  59  hours  were  spent  preparing 
each  response.  The  total  annual 
reporting  and  recordkeeping  cost 
biirden  for  this  collection  of  information 
was  $2,828,000.  This  included  an 
annual  cost  of  $300,000  associated  with 
capital/startup  costs  and  $2,528,000 
associated  with  the  annual  operation 
and  maintenance  costs. 

(19)  NSPS  subpart  HHH:  New  Source 
Performance  Standards  for  Synthetic 
Fiber  Production  Facilities  (40  CFR  part 
60,  subpart  HHH);  EPA  ICR  Number 
1156.09;  OMB  Control  Number  2060- 
0059:  expiration  date  January  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  rule  are  each  solvent- 
spun  synthetic  fiber  process  that 
produces  more  than  500  megagrams  of 
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fiber  per  year  and  that  conunenced 
construction  or  reconstruction  after 
November  23, 1982.  The  provisions  of 
this  subpart  do  not  apply  to  any  facility 
that  uses  the  reaction  spinning  process 
to  produce  spandex  fiber  or  the  viscose 
process  to  produce  rayon  fiber,  nor  to 
facilities  that  commence  modification 
but  not  reconstruction  after  November 
23, 1982. 

Abstract:  The  Agency  has  determined 
that  volatile  organic  compounds 
emissions  from  synthetic  fiber 
production  facilities  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

In  addition  to  the  monitoring, 
recordkeeping  and  reporting 
requirements  listed  in  the  General 
Provisions  (40  CFR  part  60,  subpart  A), 
sources  are  required  to  submit  the 
results  of  subsequent  performance  test 
results  and  any  correction  action  taken, 
if  they  indicate  that  volatile  organic 
compound  (VOC)  emissions  exceed  the 
standard,  on  a  quarterly  basis  after  the 
initial  performance  test.  If  no 
exceedances  occur,  sources  miist  submit 
a  report  semiannually. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  31  with  85  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  2,696  hours.  On  the 
average,  each  respondent  reported 
approximately  2.7  times  per  year  and  32 
hours  were  spent  preparing  each 
response.  The  total  annual  reporting  and 
recordkeeping  cost  burden  for  this 
collection  of  information  was  $228,000. 
This  included  an  annual  cost  of  $3,000 
associated  with  capital/startup  costs  and 
$225,000  associated  with  the  annual 
operation  and  maintenance  costs. 

(20)  NESHAP-MACT  subpart  AAAA: 
Federal  Emission  Guidelines  for 
Existing  Municipal  Solid  Waste 
Landfills  (40  CFR  part  63,  subpart 
AAAA);  EPA  ICR  Number  1893.03; 
OMB  Control  Number  2060-0430; 
expiration  date  February  28,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  existing  municipal  solid 
waste  landfills  that  are  located  in  any 
State  for  which  a  State  plan  has  not 
been  approved  and  become  effective. 

Abstmct:  The  Agency  has  determined 
that  the  emissions  from  mimicipal  solid 
waste  landfills  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The 
Administrator  is  qharged  under  Section 
111  of  the  Clean  Air  Act  (CAA)  to 
establish  procedures  for  each  State  to 


submit  a  plan  that  would  establish 
standards  of  performance  for  any 
existing  source  for  any  air  pollutant.  If 
the  State  has  not  developed  such  a  plan, 
then  the  Administrator  may  require  any 
person  who  owns  or  operates  any 
emission  source  or  is  subject  to  any 
requirements  of  the  CAA,  to  establish 
and  maintain  reports;  make  reports; 
install,  use,  and  maintain  monitoring 
equipment  or  methods;  sample 
emissions;  and  provide  any  other 
information  as  required. 

All  owners  and  operators  of  existing 
municipal  solid  waste  landfills  must 
submit  an  initial  design  capacity  report. 
If  the  design  capacity  of  an  existing 
landfill  is  equal  to  or  greater  than 
2,500,000  megagrams  in  weight  and 
equal  to  or  greater  than  2,500,000  cubic 
meters  in  volume,  the  owner  or  operator 
is  required  to  determine  the  facility's 
nonmethane  organic  compound 
(NMOC)  emission  rate.  Based  on  a  three- 
tier  calculation  system,  the  owrner  or 
operator  will  either  install  a  collection 
and  control  system  or  perform  testing  at 
the  next  tier  level  to  recalculate  the 
annual  NMOC  emission  rate.  If  the 
NMOC  emission  rate  is  determined  to  be 
less  than  50  megagrams  per  year  (Mg/ 
yr),  using  Tier  1,  Tier  2,  or  Tier  3 
calculations,  no  further  calculations  or 
testing  is  required  for  that  year. 

For  landfills  required  to  install 
collection  and  control  systems, 
submission  of  a  collection  and  control 
system  design  plan  is  required.  After 
review  of  the  design  plan  and 
installation  of  the  collections  and 
control  system,  and  initial  performance 
test  and  report  for  the  system  is 
required.  There  after,  annual 
compliance  reports  are  required. 
Owners  or  operators  are  required  to 
keep  continuous  monitoring  records  of 
the  parameters  reported  in  the  initial 
performance  report  and  records  of 
monthly  monitoring  of  surface  methane 
concentration. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
-respondents  for  this  information 
collection  was  3,837  with  384  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  15,110 
hours.  On  the  average,  each  respondent 
reported  approximately  0.10  times  per 
year  and  39  hours  were  spent  preparing 
each  response.  The  total  annual 
reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $890,000.  This  included  an  annual 
cost  of  $788,000  associated  with  capital/ 
startup  costs  and  $102,000  associated 
with  the  annual  operation  and 
maintenance  costs. 


(21)  NSPS  subpart  JJJ:  New  Source 
Performance  Standard  for  Petroleum 
Dry  Cleaners  (40  CFR  part  60,  subpart 
JJJ);  EPA  ICR  Number  0997.07;  and  OMB 
Control  Number  2060-0079;  expiration 
date  March  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  petroleum 
solvent  dry  cleaning  dryers,  washers, 
filters,  stills  and  settling  tanks  located  at 
petroleum  dry  cleaning  plants. 

Abstract:  The  Administrator  has 
determined  that  volatile  organic 
compounds  (VOC)  emissions  from 
petroleum  dry  cleaners  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners  or 
operators  of  the  affected  facilities  must 
conduct  a  performance  test  to 
demonstrate  compliance  with  the 
applicable  emission  limitation  and 
retain  the  results  of  that  test  for  two 
years. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  estimated  to  be  18  with 
93  responses  per  year.  The  annual 
recordkeeping  and  reporting  hour 
burden  for  this  collection  was  estimated 
to  be  1,483  hours.  On  the  average,  each 
respondent  reported  approximately  5.2 
times  per  year  and  16  hours  were  spent 
preparing  each  response.  There  are  no 
capital/startup  costs  or  operations  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR;  therefore,  there  are  no 
capital,  or  operation  and  maintenance 
costs  associated  with  this  ICR. 

(22)  FPR  subpart  FFF:  Federal  Plan 
Recordkeeping  and  Reporting 
Requirements  for  Large  Municipal 
Waste  Combustors  Constructed  on  or 
Before  September  20,  1994  (40  CFR  part 
62,  subpart  FFF);  EPA  ICR  Number 
1847.03;  OMB  Control  Number  2060- 
0390;  expiration  date  March  31.  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  Large 
Municipal  Waste  Combustors 
Constructed  on  or  Before  September  20. 
1994  (40  CFR  part  62,  subpart  FFF). 
Respondents  are  owners  or  operators  of 
municipal  waste  combustors  with  a 
capacity  to  combust  greater  than  250 
tons  per  day  located  in  States  that  do 
not  have  EPA-approved  plans. 

Abstract:  The  Agency  nas  determined 
that  the  emissions  from  large  municipal 
waste  combustors  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

This  information  collection  is 
required  as  a  result  of  a  Federal  Plans 
developed  at  40  CFR  part  62,  subpart 
FFF,  to  implement  and  enforce  the 
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emission  guidelines  (40  CFR  part  60, 
subpart  Cb)  for  large  municipal  waste 
combustors  (MWCs)  that  were 
promulgated  under  the  authority  of 
Clean  Air  Act  (CAA)  Sections  111- and 
129.  Under  CAA  Section  129(b)(2). 
States  were  required  to  submit  plans  to 
the  Administrator  for  approval  by 
December  19, 1996.  that  implement  and 
enforce  the  40  CFR  part  60.  subpart  Cb. 
Section  129(b)(3)  requires  the 
Administrator  to  promulgate  a  Federal 
Plan  to  implement  and  enforce  the 
guidelines  in  those  States  that  have  not 
submitted  an  approvable  plan  to 
Administrator  by  December  19. 1997. 

40  CFR  part  60,  subpart  Cb  requires 
all  respondents  to  comply  with  the 
recordkeeping  and  reporting 
requirements  at  40  CFR  part  60,  subpart 
Eb.  Section  60.59b  except  for  certain 
notifications  regarding  the  siting  plan, 
construction  requirements,  performance 
testing  procedures  and  certifications. 
The  primary  recordkeeping  and 
reporting  requirements  of  subpart  Eb 
include  a  materials  separation  plan; 
notification  of  public  meeting;  the 
retention  of  continuous  emission 
monitoring  data;  records  of 
exceedances;  records  carbon  injection 
system  data;  the  names  of  the  plant 
operator,  shift  supervisors  and  control 
room  operators;  and  performance  test 
reports. 

Burden  Statement:  In  the  previously 
approved  ICR.  \hi  estimated  number  of 
respondents  for  this  information 
collection  was  56  with  112  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  58.915 
hoius.  On  the  average,  each  respondent 
reported  approximately  two  times  per 
year  and  508  hours  were  spent 
preparing  each  response.  The  total 
annual  reporting  and  recordkeeping  cost 
burden  for  this  collection  of  information 
was  $3,218,000  which  is  comprised 
entirely  of  annual  operation  and 
maintenance  costs.  There  are  no  capital/ 
startup  costs  associated  with  this  ICR. 

Dated:  June  10.  2002. 
Michael  M.  Stahl, 

Director,  Office  of  Compliance. 

[FR  Doc.  02-15613  Filed  6-l»-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7235-3] 

Notice  Of  Availability  of  Funds; 
Research  To  Develop  Improved 
Methods  and  Approaches  To  Empower 
Communities  To  Participate  More 
Effectively  in  Environmental  Cleanups 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Environmental  Protection 
Agency  (EPA).  Office  of  Research  and 
Development.  National  Center  for 
Environmental  Assessment  (NCEA).  is 
issuing  this  Request  for  Applications 
(RFA)  for  cooperative  agreements  to 
provide  assistance  conducting  research 
to  stimulate  advances  in  the  science  of 
risk  commimication  so  that  more 
effective  methods,  tools,  and  models  can 
be  used  to  empower  communities  to 
participate  more  effectively  in 
environmental  cleanups,  especially  the 
cleanup  of  contaminated  sediment  sites. 
Possible  projects  under  this  solicitation 
might  include  one  or  more  of  the 
following  topics:  tools  to  measure 
community  preferences,  tools  to 
summarize  complex  data,  methods  to 
extract  and  utilize  community-based 
knowledge,  methods  to  assess  impacts 
on  societal/cultural  practices,  outreach 
tools  for  large  geographic  sites,  and 
methods  to  evaluate  the  effectiveness  of 
community  involvement  programs.  The 
primary  purpose  of  the  research 
solicited  by  this  dociunent  is  to 
stimulate  scientific  research  on  the 
general  topic  of  environmental  risk 
communication  and  commimity 
involvement.  The  secondary  purpose  of 
the  solicitation  is  to  generate  insights, 
methods,  tools,  and  models  that  might 
be  used  to  empower  communities  to 
participate  more  effectively  in 
environmental  cleanups,  especially  the 
cleanup  of  contaminated  sediment  sites. 
The  total  value  of  these  cooperative 
agreement  awards  is  estimated  to  range 
from  $100,000  to  $500,000  total  over  a 
period  of  one  to  three  years  depending 
on  the  availability  of  funding. 
DATES:  Applications  must  be 
postmarked,  dated  by  a  delivery  service, 
or  marked  received  by  NCEA  personnel 
by  September  19,  2002. 
ADDRESSES:  Solicitation  packages  can  be 
found  on  Uie  NCEA  Web  site  http:// 
www.epa.gov/ncea/ .  Information  about 
the  full  application  process  and 
application  forms  are  found  in  the 
"Application  Kit  for  Assistance"  on  the 
following  web  site:  http://www.epa.gov/ 
ogd/AppKit/ .  They  also  can  be  requested 


from  the  EPA  contact  person  at  the 
address  and  phone  number  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kelley.  preferably  by  email: 
kelley.dave@epa.gov,  also  by  mail:  U.S. 
EPA.  Mail  Code  8623D,  1200     . 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460;  telephone:  202- 
564-3263;  or  facsimile:  202-564-2268. 

Dated:  June  12,  2002. 
Art  Payne, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 
(FR  Doc.  02-15614  Filed  6-19-02;  8:45  am) 
BILUNQ  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7234-9] 

National  Environmental  Laboratory 
Accreditation  Conference  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  national  meeting  and 

field  activities. 

SUMMARY:  The  Environmental  Protection 
Agency  and  the  Florida  Department  of 
Environmental  Protection  are  co-hosting 
the  Eighth  Annual  Meeting  of  the 
National  Environmental  Laboratory 
Accreditation  Conference  (NELAC).  a 
state-federal  partnership  with  private 
sector  participation.  NELAC  is 
expanding  its  scope  to  include 
accreditation  standards  for 
organizations  performing  sampling  or 
conducting  field  analyses,  which  would 
be  used  to  demonstrate  compliance  with 
EPA  regulations.  EPA  strongly 
encourages  participation  from  both 
public  and  private  sector  individuals, 
and  organizations  with  expertise  in 
environmental  sampling  and  laboratory 
testing,  to  strengthen  the  development 
of  NELAC  standards.  Draft  standards  are 
available  on  the  National  Environmental 
Laboratory  Accreditation  Conference 
website  at  www.epa.gov/ttn/nelac. 
DATES:  The  conference  will  be  held  July 
7-12,  2002.  Training  classes  will  be 
held  on  July  7th.  8th  and  the  morning 
of  July  9th.  The  opening  session  will 
convene  at  12:30  pm  on  July  9th.  All 
other  meetings  will  convene  between  8- 
9  a.m.  and  adjourn  at  5  p.m.,  except 
Friday,  July  12th,  when  the  meeting  will 
adjourn  at  1:30  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndam  Harbour  Island  Hotel,  725 
S.  Harbour  Island  Boulevard,  Tampa, 
Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
Conference  arrangements  are  being 


coordinated  by  the  Florida  Department 
of  Environmental  Protection  in 
conjunction  with  the  University  of 
Florida.  For  information  on  registration, 
hotel  rates,  transportation,  and 
reservations,  go  to  the  University  of 
Florida  web  site  at  http:// 
www.treeo.ufl.edu/nelac/  or  call  Janet 
Touchton  at  the  University  of  Florida  at 
352-392-9570  to  receive  a  brochure. 

Proposed  Field  Sampling  Standards: 
NELAC  proposes  to  establish  consensus 
uniform  standards  for  environmental 
sampling  and  other  field  activities.  The 
EPA  invites  comments  on  the  scope  and 
content  of  sampling  standards  from 
organizations  which  conduct  sampling 
as  well  as  other  interested  parties.  A 
draft  proposed  General  Sampling 
Standard  may  be  viewed  at  the  NELAC 
website  at:  http://www.epa.gov/ttn/ 
nelac/propstan.html  under  NELAC  Files 
and  Documents,  Proposed  Standards. 
"NELAC  8  Proposed  Changes  to  Chapter 
7:  Field  Activities",  5/21/02.  The  agency 
also  invites  recommendations  for 
methods  to  implement  a  general 
sampling  standcud,  as  well  as  related 
field  standards.  Since  the  creation  of 
NELAC.  there  has  been  a  commitment  to 
also  establish  standards  for  sampling 
and  field  measurement,  since  these 
activities  are  critical  to  the 
environmental  measiu'ement  process. 
NELAC  is  committed  to  maintaining 
consistency  with  international 
standards  related  to  laboratory 
accreditation.  ISO  17025.  promulgated 
by  the  International  Organization  for 
Standardization,  contains  standards  for 
sampling  as  well  as  testing.  In  order  to 
maintain  consistency  with  the  ISO 
standards.  NELAC  intends  to  adopt  a 
general  sampling  standard.  The 
proposed  standard,  mentioned  above,  is 
considered  to  be  consistent  with  ISO 
17025.  The  proposal  to  adopt  field 
standards  is  a  significant  expansion  of 
scope  which  potentially  can  involve  a 
much  larger  collection  of  organizations. 
With  this  notice  the  Agency  invites 
comments  on  (1)  the  proposal  to 
establish  such  standards  (2)  the 
potential  costs,  and  (3)  the  value  of 
uniform  field  standards,  for 
organizations  doing  sampling,  their 
clients,  data  users,  and  other  parties. 
The  Proposed  Standards  will  be 
discussed  and  voted  on  for  adoption  at 
the  NELAC  8th  Annual  Meeting. 

SUPPLEMENTARY  INFORMATION:  In  1992  an 
EPA  chartered  federal  advisory 
committee  recommended  that  a  national 
environmental  laboratory  accreditation 
program  be  established.  At  the  same 
time,  the  committee  recognized  the  need 
for  accreditation  standards  for  field 
sampling  and  analysis.  The  committee 


recommended  that  the  initial  step  be  to 
establish  a  national  laboratory 
accreditation  program  before  expanding 
to  sampling  and  other  field  activities. 

EPA  established  the  National 
Environmental  Laboratory  Accreditation 
Conference  (NELAC)  as  a  result  of  the 
committee's  deliberations.  NELAC  has 
successfully  developed  and 
implemented  standards  for  the 
laboratory  community.  Currently  12 
state  programs  have  accredited  over  900 
laboratories  in  45  states. 

NELAC  provides  the  opportunity  for 
the  entire  sampling  and  analytical 
community  to  voice  their  concerns, 
provide  advice  based  on  their 
professional  experience,  and  effect 
positive  changes  to  the  NELAC 
standards.  Among  those  who  are 
encouraged  to  attend,  in  addition  to  the 
laboratory  community,  are  those  who 
deal  directiy  with  field  activities,  e.g., 
state  and  federal  regulatory  officials, 
engineering  firms,  regulated  industry, 
samplers,  and  other  affected  parties. 

John  G.  Lyon, 

Director,  Environmental  Sciences  Division. 
National  Environmental  Research  Laboratory^ 
[FR  Doc.  02-15617  Filed  6-19-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0110;  FRL-7183-1] 

Organophosphate  Pesticides; 
Availability  of  the  Revised 
Organophosphate  Cumulative  Risk 
Assessment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  revisions  to  the 
cumulative  risk  assessment  for  the 
organophosphorous  (OP)  pesticides, 
which  was  developed  as  part  of  EPA's 
process  for  tolerance  reassessments 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA).  This  notice  starts  a  30-day 
period  during  which  the  public  is 
encouraged  to  submit  comments.  By 
allowing  access  and  opportunity  for 
comment  on  the  revised  risk 
assessment,  EPA  is  seeking  to 
strengthen  stakeholder  involvement  and 
help  ensure  our  decisions  under  FQPA 
are  transparent  and  based  on  the  best 
available  information. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-OilO,  must  be 


received  by  EPA  on  or  before  July  22. 
2002. 

ADBRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify'  docket  ID  number 
OPP-2002-0116  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7805C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460; 
telephone  number:  (703)  308-8004;  e- 
mail  address:  angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  and  submitting  comments  on 
the  revisions  to  the  OP  pesticide 
ciunulative  risk  assessment,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any  ' 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entr\'  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www'. epa.gov/pesticides/ 
cumulative. 
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2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0110.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  CBI.  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0110  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  SuDinit  comments  to: 
PubUc  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
ArUngton,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  munber  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  opp- 
docket@epa.gov,  or  you  can  submit  a 
computer  disk  as  described  in  this  imit. 
Do  not  submit  smy  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  miist  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 


form  must  be  identified  by  the  docket  ID 
number  OPP-2002-0110.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  a  30-day 
public  comment  period  the  revised  OP 
cumulative  risk  assessment.  The 
dociunents  being  released  to  the  public 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
preliminary  OP  cumulative  risk 
assessment,  which  was  released  to  the 
public  December  28,  2001  (66  FR  67249) 
{FRL-6816-5),  through  a  notice  in  the 
Federal  Register. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  June  4,  2002. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 

Division,  Office  of  Pesticide  Prograws. 

(FR  Doc.  02-15599  Filed  6-17-02;  2:44  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FBL-7235-4] 

Proposed  CERCLA  Prospective 
Purchaser  Agreement;  Leggett  &  Piatt 
Inc.;  City  of  Sterling.  Whiteside 
County,  IL 

agency:  Environmental  Protection 
Agency  (EPA).   . 


ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9601  et  seq.,  and  the  authority  of  the 
Attorney  General  of  the  United  States  to 
compromise  and  settle  claims  of  the 
United  States  as  delegated,  notice  is 
hereby  given  of  a  proposed  prospective 
purchaser  agreement  concerning 
portions  of  the  former  Northwestern 
Steel  site  at  121  Wallace  Street,  Sterling, 
Whiteside  County,  Illinois  61520  with 
Leggett  &  Piatt,  hic.  (L&P)  and  Sterling 
Steel  Company,  LLC  (Steriing).  The 
agreement  is  contingent  on  and  requires 
L&P  and  Sterling  to  perform  numerous 
items  of  remediation  that  will  be 
specifically  set  forth  in  the  work  plan 
currently  being  developed.  The  work 
will  be  performed  for  the  areas  of  the 
site  that  L&P  is  purchasing — Plants  2 
and  3.  The  work  must  meet  the 
requirements  of  the  State  of  Illinois  Site 
Remediation  Program.  The  agreement 
includes  a  covenant  not  to  sue  the  L&P 
imder  sections  106  and  107(a)  of 
CERCLA.  42  U.S.C.  9606  and  9607(a) 
and  sections  3008(h)  and  7003  of  RCRA. 
The  agreement  also  includes 
contribution  protection  for  L&P  under 
section  113(f)(2),  42  U.S.C.  9613(f)(2). 
and  removal  of  any  liens  under  section 
107(1)  of  CERCLA,  42  U.S.C.  9607(1).  For 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice,  the  United 
States  will  receive  written  comments 
relating  to  the  agreement.  The  United 
States  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  agreement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
agreement  is  inappropriate,  improper,  or 
inadequate.  The  United  States'  response 
to  any  comments  received  will  be 
available  for  public  inspection  at  U.S. 
EPA,  Region  5.  77  W.  Jackson 
Boulevard,  Chicago,  IL  60604.  Please 
contact  Thor  W.  Ketzback  at  (312)  886- 
7949  to  make  arrangements  to  inspect 
the  comments. 

DATES:  Comments  must  be  submitted  on 
or  before  July  22,  2002. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  U.S. 
EPA.  Region  5.  77  W.  Jackson 
Boulevard.  Chicago.  IL  60604.  A  copy  of 
the  proposed  agreement  may  be 
obtained  from  Thor  W.  Ketzback.  at  U.S. 
EPA.  Region  5,  77  W.  Jackson  Boulevard 
(C-14J).  Chicago.  IL  60604,  phone  (312) 
353-6720.  Comments  should  reference 
the  L&P  prospective  purchaser 


agreement,  and  should  be  addressed  to 
Thor  W.  Ketzback. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thor  W.  Ketzback,  at  U.S.  EPA.  Region 
5.  77  W.  Jackson  Boulevard  (C-14J). 
Chicago.  IL  60604,  phone  (312)  353- 
6720. 

Dated:  May  23,  2002. 
William  E.  Muno, 

Director,  Superfund  Division.  Region  5. 
(PR  Doc.  02-15615  Filed  6-19-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7235-6] 

Stoller  Chemical/Pelham  Phosphate 
Site/Pelham,  GA;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  claims  for  response  costs  at  the 
Stoller  Chemical/Pelham  Phosphate  Site 
(Site)  located  in  Pelham,  Georgia,  with 
Paga  Chemicals,  Inc.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
iivappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  Environmental  Protection  Agency, 
Region  IV,  CERCLA  Program  Services 
Branch,  Waste  Management  Division,  61 
Forsyth  Street,  SW..  Atlanta,  Georgia 
30303,  (404)  562-8887.  Written 
comment  may  be  submitted  to  Mr.  Greg 
Armstrong  at  the  above  address  within 
30  days  of  the  date  of  publication. 

Dated:  May  31,  2002. 
Anita  L.  Davis, 

Acting  Chief  CERCLA  Program  Services 

Branch,  Waste  Management  Division. 

(FR  Doc.  02-15616  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COiMIMUNICATIONS 
COIMIMISSION 

Notice  Of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

June  13,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
requfred  by  the  Paperwork  Reduction 
Act  of  1 995 ,  Public  Law  1 04-1 3 .  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  August  19,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
1-C804,  Washington,  DC  20554  or  via 
the  internet  to  jboIey@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0010. 

Title:  Ownership  Report  for 
Commercial  Broadcast  Station. 

Form  No.:  FCC  Form  323. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  1-7.5 
hours. 

Frequency  of  Response:  On  occasion, 
biennial  and  other  reporting 
requirements. 

Total  Annual  Burden:  2,750  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $1,163,000. 

Needs  and  Uses:  Each  permittee  of  a 
commercial  AM,  FM,  TV  and 
international  broadcast  station  shall  file 
an  Ownership  Report  (FCC  Form  323) 
within  30  days  of  the  date  of  grant  by 
the  FCC  of  an  application  for  an  original 
construction  permit  or  the 
consummation,  pursuant  to  Commission 
consent,  of  a  transfer  of  control  or  an 
assignment  of  license.  A  permittee  is 
also  required  to  file  another  report  or  to 
certify  that  it  has  reviewed  its  current 
Report  on  file  and  that  it  is  accurate,  in 
lieu  of  filing  a  new  report,  when  the 
permittee  applies  for  a  station  license. 
Each  licensee  of  a  commercial  AM,  FM, 
and  TV  broadcast  station  shall  file  an 
FCC  Form  323  when  they  file  their 
station's  license  renewal  applications 
and  every  two  years  thereafter.  Each 
licensee  with  a  current  and  imamended 
FCC  Form  323  on  file  at  the  Commission 
may  certify  that  is  has  reviewed  its 
current  Report  and  that  it  is  accurate,  in 
lieu  of  filing  a  new  Report.  The  data  is 
used  by  FCC  staff  to  determine  whether 
the  licensee/permittee  is  abiding  by  the 
multiple  ownership  requirements  as  set 
forth  in  Commission  rules  and  is  in 
compliance  with  the  Communications 
Act.  The  race/ethnicity  and  gender 
question  will  allow  the  Commission  to 
determine  accurately  the  current  state  of 
minority  and  female  ownership  of 
broadcast  facilities  and  to  assess  the 
need  for  measures  designed  to  fulfill  the 
statutory  mandate  to  promote 
opportunities  for  small  businesses  and 
businesses  owned  by  women  and 
minorities  in  the  broadcasting  industry. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretar\: 

IFR  Doc.  02-15588  Filed  6-19-02:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-1345] 

Notification  of  Open  Fonim  on 
Mitigation  of  Adverse  Environmental 
Effects  of  WFUV(FM)'s  Proposed 
Facility  Modification  on  ttw  New  Yortt 
Botanical  Garden 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  Thursday,  June  27,  2002, 
the  Audio  Division,  Media  Bureau  (the 
"Media  Bureau"),  will  chair  two  open 
meetings  to  receive  public  comment 
regarding  measures  to  mitigate  the 
adverse  environmental  effects  of 
WFUV{FM)'s  proposed  radio 
transmission  tower  on  the  nearby  New 
York  Botanical  Garden  (the  "Garden"). 
Fordham  University  holds  a  permit  for 
the  construction  of  a  480-foot  tower  at 
the  western  edge  of  the  University's 
campus,  a  short  distance  from  the 
Garden's  Enid  A.  Haupt  Conservatory. 
The  tower  is  partially  constructed.  The 
Commission  previously  determined  that 
this  tower  would  have  an  adverse 
impact  on  the  Garden,  a  registered 
national  historic  site.  As  one  mitigation 
measure,  Fordham  proposes  to  reduce 
the  tower's  height  to  380  feet  at  the 
cxuxent  location,  a  height  that  has  been 
approved  by  the  New  York  City 
Department  of  Buildings. 
DATES:  Thursday,  Jime  27,  2002.  The 
Garden  will  host  the  morning  session 
from  10  a.m.  until  12  noon.  Fordham 
will  host  the  afternoon  session  from  2 
until  4  p.m. 

ADDRESSES:  Morning  session  at  the 
Garden:  in  the  courtyard  immediately 
adjacent  to  the  Haupt  Conservatory, 
200th  Street  and  Kazimiroff  Blvd., 
Bronx,  New  York.  In  the  event  of 
inclement  weather,  the  session  will  be 
held  in  an  enclosed  tent  also  located 
adjacent  to  the  conservatory. 

Afternoon  session  at  Fordham: 
McGinley  Center  Ballroom,  2d  Floor, 
441  East  Fordham  Road,  Bronx,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Wagner,  Audio  Division,  Media 
Bureau,  Federal  Communications 
Commission,  (202)  418-2775. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  wishing  further  information 
about  or  directions  to  the  morning 
meeting  may  contact  Kathy  Leake,  (718) 
817-8972. 

Interested  persons  wishing  further 
information  about  or  directions  to  the 
afternoon  session  may  contact  either 
Joseph  Muriana,  Vice-President  for 


Government  and  Urban  Affairs,  or  Ms. 
DeeDee  Alter,  each  at  (718)  817-3020. 

A  sign-up  sheet  will  be  posted  at  each 
session  for  those  wishing  to  comment. 
Attendees  are  requested  to  arrive  one 
half  horn  prior  to  the  start  of  the  session 
in  order  to  sign  up  and  facilitate  a 
timely  start  to  the  meeting. 

Persons  or  entities  that  have  received 
or  have  requested  "Consulting  Party" 
status  ("Consulting  Parties")  in  this 
proceeding  are  invited  to  attend  the 
sessions.  This  fonun  is  designed  to 
provide  an  opportunity  for  members  of 
the  public  to  express  their  views  on 
mitigation  measures,  including  site 
alternatives.  Consulting  Parties  will  be 
permitted  to  sign  up  to  speak  at  the 
sessions,  but  will  be  given  the 
opportunity  to  comment  on  a  time- 
available  basis  only. 

Information  about  the  forum  will  be 
announced  on  station  WFUV(FM)  (90.7 
MHz).  Information  also  will  be  posted 
on  the  website  of  Fordham  University 
(http://www.fordham.edu)  and  the  New 
York  Botanical  Garden  (http:// 
www.nybg.org). 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-15589  Filed  6-19-02;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 
Sunslilne  Act  Notices 

AGENCY:  Federal  Election  Commission. 

PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Tuesday,  June  18,  2000,  meeting  closed 
to  the  public.  This  meeting  was 
cancelled. 

PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 

Wednesday,  June  26,  2002,  meeting 
open  to  the  public.  This  meeting  has 
been  cancelled. 

DATE  &  TIME:  Tuesday,  June  25,  2002  at 

10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

FTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  U.S.C. 
437g.  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 


PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

(FR  Doc.  02-15705  Filed  6-18-02;  12:01  pm] 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Request  for  Public 
Comments  Regarding  Extensions  to 
Existing  0MB  Clearances 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice. 

summary:  The  Federal  Maritime 
Commission  (FMC  or  Commission)  is 
transmitting  clearance  packages  to  the 
Office  of  Management  and  Budget  for 
continued  approval  of  the  following 
information  collections  (extensions  with 
no  changes)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended:  0MB  No.  3072-0012 
(Security  for  the  Protection  of  the  Public 
and  Related  AppUcation  Form  FMC- 
131,  Application  for  a  Certificate  of 
Financial  Responsibility);  OMB  No. 
3072-0018  (Licensing,  Financial 
Responsibility  Requirements  and 
General  Duties  for  Ocean  Transportation 
Intermediaries  and  FMC  Form  18);  OMB 
No.  3072-0045  (Ocean  Common  Carrier 
and  Marine  Terminal  Operator 
Agreements);  OMB  No.  3072-0060 
(Controlled  Carriers);  OMB  No.  3072- 
0061  (Marine  Terminal  Operator 
Schedules  and  Related  Form  FMC-1); 
OMB  No.  3072-0064  (Carrier 
Automated  Tariff  Systems  and  Related 
Form  FMC-1);  and  OMB  No.  3072-0065 
(Service  Contracts).  The  Commission 
received  one  comment  in  response  to 
the  Notice. 

DATES:  Comments  must  be  submitted  on 
or  before  July  22,  2002. 
ADDRESSES:  Send  written  comments  to: 
Office  of  Information  and  Regulatory 
Policy,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Docket  Room,  Rm.  10201, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  the  Federal  Maritime 
Commission. 
And  to: 

Secretary.  Federal  Maritime 
Commission,  800  N.  Capitol  Street, 
NW.,  Washington,  DC  20573. 
Comments  in  electronic  form  should 
be  sent  to:  oira_docket@omb.gov  and 
secretary@fmc.gov. 

FOR  FURTHER  INFORMATION:  Send 
requests  for  copies  of  the  current  OMB 
clearances  to:  George  D.  Bowers, 


Director,  Office  of  Information 
Resources  Management,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Washington,  DC 
20573.  Telephone:  (202)  523-5835. 
George@fmc.gov. 

SUPPLEMENTARY  INFORMATION:  On  March 
7,  2002,  the  Federal  Maritime 
Commission  published  a  notice  and 
request  for  comments  (Notice)  in  the  • 
Federal  Register  regarding  the 
Commission's  request  for  continued 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  information 
collections  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  67 
FR  10407.  One  comment  was  received 
in  response  to  the  Notice  with  sole 
regard  to  OMB  No.  3072-0045,  the  OMB 
certification  for  the  Commission's 
information  collection  regarding 
agreements  of  marine  terminal  operators 
and  ocean  common  carriers,  as  required 
and  authorized  by  section  46  U.S.C. 
app.  sees.  1703-1705  and  Commission 
regulation  46  CFR  part  535.  That 
comment  is  addressed  below.  The 
Commission  received  no  comments  on 
any  of  the  other  requests  for  extensions 
of  OMB  clearance. 

Comments  of  the  Ocean  Carrier 
Worldng  Group  Agreement  on  OMB 
Approval  Number  3072-0045 

Summary  of  the  Comments 

The  Commission  received  comments 
on  this  request  for  an  extension  of  OMB 
clearance  from  the  Ocean  Carrier 
Working  Group  Agreement  (OCWGA), 
which  is  made  up  of  twelve  agreements 
filed  under  the  Shipping  Act  of  1984, 
whose  members  in  turn  are  forty-one 
ocean  common  carriers.'  OCWGA 


'  A.P.  Moller-Maersk  Sealand;  APL  Co.  PTE,  Ltd./ 
American  President  Lines.  Ltd.;  Crowley  Liner 
Services,  Inc.:  King  Ocean  Services,  Ltd.;  Seaboard 
Marine,  Ltd.;  Frontier  Liner  Services;  Alianca 
Navegacao  e  Logistica  Ltda.;  CMA  CGM,  S.A.; 
Companhia  Libra  de  Navegacao  d/b/a  Braztrans 
Line:  CSAV  d/b/a  Euroatlantic  Container  Line  and 
Chilean  Line:  Evergreen  Marine  Corporation 
(Taiwan)  Ltd.;  Hamburg-Sudamerikanische 
DampfschifTfahrtsgaaellschaft  KG  d/b/a  Columbus 
Line  and  Crowley  American  Transport;  Lykes  Lines 
Ltd.,  LLC;  Mediterranean  Shipping  Company,  S.A.; 
Montemar  Maritima,  S.A.  d/b/a  Pan  American 
Independent  Line;  P&O  Nedlloyd  B.V./P&O 
Nedlloyd,  Ltd.;  Safmarine  Container  Lines,  N.V.: 
Senator  Lines  GMbH:  Zim  Israel  Navigation  Co., 
Ltd.;  Farrell  Lines,  Inc.;  Italia  di  Navigazione, 
S.p.A.;  The  National  Shipping  Company  of  Saudi 
Arabia:  United  Arab  Shipping  Company  (S.A.G.): 
Atlantic  Container  Line  AB;  Hapag-Lloyd  Container 
Linie  GMbH;  Nippon  Yusen  Kaisha;  Orient 
Overseas  Container  Line:  Cosco  Container  Lines 
CoQipany  Ltd.:  Hanjin  Shipping  Company,  Ltd.; 
Hyundai  Merchant  Marine  Co..  Ltd.:  Kawasaki 
Kisen  Kaisha,  Ltd.;  Mitsui  O.S.K.  Lines,  Ltd.; 
Yangming  Marine  Transport  Corp.:  Australia-New 
Zealand  Direct  Line,  a  division  of  CP  Ships  (U,K.), 
Ltd.;  Contship  Containerlines,  a  division  of  CP 
Ships  (U.K.),  Ltd.;  Wallenius  Wilhelmsen  Lines  AS: 
Compagnie  Marseille  Fret;  Fesco  Ocean 


comments  that,  based  upon  the 
experience  of  its  members,  the 
Commission  has  underestimated  the 
burden  involved  in  complying  with  the 
monitoring  report  requirements  for 
"Class  A"  agreements  and  urges  the 
Commission  to  revise  both  its  estimates 
of  that  burden  and  the  reporting 
requirements  themselves.  OCWGA 
suspects  that  the  disparity  between  its 
estimate  and  that  of  the  FMC  may  be 
due  to  the  omission  from  the  FMC's 
estimate  of  time  spent  by  the  agreement 
secretariat  in  preparing  the  monitoring 
reports  and  to  an  underestimation  of  the 
time  it  takes  carriers  to  complete  the 
monitoring  reports. 

OCWGA  asserts  that  the  1 70  person- 
hours  per  annum  estimated  by  the 
Commission  is  too  low.  OCWGA 
estimates  that  the  time  it  takes  Class  A 
agreements  to  collect  and  submit  the 
information  required  on  a  quarterly 
basis  by  the  monitoring  requirements 
ranges  from  10  person-hours  per  quarter 
to  100  person-hours  per  quarter,  or,  over 
the  course  of  a  year,  between  40  and  400 
person-hours  on  a  per-agreement  basis. 
The  agreement  secretariat  obtains  the 
information  from  its  member  carriers; 
OCWGA  estimates  that  each  carrier 
spends  between  6  and  40  person-hours 
per  quarter  on  the  monitoring  report 
data  collection  and  assembly,  or 
between  24  and  160  person-hours  per 
annum. 

Taking  an  average-size  membership 
agreement  made  up  of  7  carriers,  and 
assuming  that  each  carrier  member  of 
that  Class  A  agreement  spends  24 
person-hoiys  per  annum  on  the 
monitoring  report,  in  total,  the  members 
of  that  agreement  will  together  spend 
168  person-hoiu-s  on  monitoring  reports 
annually.  The  agreement  secretariat  for 
that  agreement,  OCWGA  estimates,  may 
spend  approximately  40  person-hours 
on  the  monitoring  reports  on  an  annual 
basis;  then  the  agreement  secretariat  and 
its  members,  taken  together,  would 
spend  208  person-hours  per  annum  on 
the  Class  A  monitoring  report.  This 
estimate,  208  person-hours  per  annum, 
is  approximately  20%  higher  than  the 
Commission's  estimate  of  170  person- 
hours  per  annum.  OCWGA  suspects  that 
the  reason  for  the  disparity  is  that  the 
Commission  neglected  to  estimate  the, 
time  spent  by  an  agreement  secretariat, 
rather  than  just  the  carrier  members  of 
the  agreement,  in  preparing  the 
monitoring  reports. 

OCWGA's  comments  also  lu-ge  the 
Commission  to  revise  its  ciuxent 


Management  Ltd.  d/b/a  Fesco  Australia  North 
America  Line:  Compania  Chilena  de  Navegacion 
Interoceania,  S.A.;  South  Pacific  Shipping 
Company,  Ltd.  d/b/a  Ecuadorian  Line:  and  Trinity 
Shipping  Line. 


monitoring  report  requirements  because 
they  do  not  meet  either:  (1)  the 
standards  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501(1),  and  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
sec.  1701(2)  (which  both  call  for  a 
minimizing  of  regulatory  burdens  on 
industry);  or  (2)  the  current  practical 
requirements  of  the  Conunission. 
OCWGA  asserts  that  the  dated  and 
voluminous  information  required  to  be 
filed  in  the  Class  A  monitoring  report 
does  not  meet  the  needs  of  the 
Commission  and  imposes  an  undue 
burden  on  the  industry.  Therefore, 
OCWGA  urges  the  Commission  to 
eliminate  the  Class  A  monitoring  report 
and  redesignate  the  current  Class  B 
monitoring  report  as  an  "A/B 
monitoring  report."  OCWGA  also  urges 
the  Commission  specifically  to  delete 
both:  (1)  The  "Other  Agreements" 
requirement,  because  the  Commission 
already  has  that  information;  and  (2)  the 
"Port  Service"  requirement,  because 
that  information  is  typically  of 
questionable  value. 

Discussion 

OCWGA's  comments  appear  to  have 
misconstrued  the  Commission's 
estimate  as  having  been  based  on  a  per- 
annum,  rather  than  on  a  per-filing  basis. 
The  estimated  per  filing  per  respondent 
(which  also  did  include  agreement 
secretariats  mentioned  by  OCWGA) 
person-hour  burden  for  preparing  a 
single  Class  A  monitoring  report  was 
170  hours.  OCWGA's  estimate  was  (on 
a  per-respondent  per-filing  basis)  a 
maximum  of  100  person-hours,  whereas 
that  of  the  Commission  was  170  person- 
hours.  Nevertheless,  the  Commission 
has  increased  this  estimated  burden  as 
discussed  below. 

In  April  2002,  Commission  staff 
interviewed  attorneys  at  two  law  firms 
that  handle  the  filing  of  a  large 
percentage  of  the  agreements  filed  with 
the  Commission.  They  indicated  that 
the  current  estimated  hour  burden  for 
compiling  and  filing  an  agreement  was 
"too  low"  and  that  the  current  estimated 
hour  burden  for  a  Class  A  monitoring 
report  was  also  "too  low." 

.  Based  on  these  remarks,  as  well  as 
those  of  OCWGA  in  the  comments 
summarized  above,  the  Commission  has 
adjusted  the  estimated  burdens  as 
follows.  Originally,  the  Commission  had 
estimated  a  per-filing  burden  for 
original  agreement  and  amendment 
filings  at  70  person-hours  per  filing;  this 
was  increased  to  76  person-hours  per 
filing.  The  estimated  hour  burden  for 
Class  A  monitoring  reports  was 
increased  fi-om  170  to  225  hours.  The 
second  estimate  represents  an  increase 
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of  approximately  25  percent  over  the 
Commission's  original  estimate. 

The  Commission  originally  created 
different  monitoring  report 
requirements  for  different  classes  of 
agreements  based  on  market  share  and 
authority.  It  found  that  Class  A 
agreements  were  those  which  were  most 
likely  to  be  of  concern  to  the 
Commission  and  as  such,  the 
information  required  in  those 
monitoring  reports  therefore  reflects  a 
greater  level  of  detail  than  for  other 
classes  of  agreements.  The  Commission 
constantly  considers  ways  to  improve 
its  information  collection  and  intends 
specifically  to  review  and  revise  its 
monitoring  report  requirements. 
OCWGA's  conunents  regarding  specific 
revisions  to  the  monitoring  reports 
requirements  will  be  considered  at  that 
time. 

OMB  Approval  Requests  by  ONfB 
Approval  Number 

1.  Security  for  the  Protection  of  the 
Public  and  Related  Application  Form 
FMC-131,  Application  for  a  Certificate 
of  Financial  Responsibility 

OMB  Approval  Number:  3072-0012 
(Expires  November  30,  2002). 

Abstract:  Sections  2  and  3  of  Public 
Law  8^777.  46  U.S.C.  app.  817(d)  and 
(e),  require  owners  or  charterers  of 
passenger  vessels  with  50  or  more 
passenger  berths  or  stateroom 
accommodations  and  embarking 
passengers  at  United  States  ports  and 
territories  to  (1)  establish  their  financial 
responsibility  to  meet  Uability  incurred 
for  death  or  injury  to  passengers  and 
other  persons,  and  to  (2)  indemnify 
passengers  in  the  event  of 
nonperformance  of  transportation.  The 
Commission's  rules  at  46  CFR  part  540 
implement  Public  Law  89-777  and 
specify  financial  responsibility  coverage 
requirements  for  sudi  owners  and 
charterers. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission's  staff  to 
ensure  that  passenger  vessel  owners  and 
charterers  have  evidenced  financial 
responsibility  to  indemnify  passengers 
and  others  in  the  event  of 
nonperformance  or  casualty. 

Frequency:  This  information  is 
collected  when  applicants  apply  for  a 
certificate  or  when  existing  certificants 
change  any  information  in  their 
apphcation  forms. 

Type  of  Respondents:  The  types  of 
respondents  are  owners,  charterers  and 
operators  of  passenger  vessels  with  50 
or  more  passenger  berths  or  stateroom 
accommodations  that  embark 
passengers  from  U.S.  ports  or  territories. 


Number  of  Annual  Respondents:  The 
Commission  estimates  an  annual 
respondent  universe  of  60. 

Estimated  Time  Per  Response:  The 
time  per  response  ranges  from  .5  to  6 
hours  for  complying  with  the 
regulations  and  8  hours  for  completing 
Application  Form  FMC-131.  The  total 
average  time  for  both  requirements  for 
each  respondent  is  34.66  person-hours. 

Total  Annual  Burden:  The 
Commission  estimates  the  total  person- 
hour  burden  at  2,080  person-hours. 

2.  Licensing,  Financial  Responsibility 
Requirements  and  General  Duties  for 
Ocean  Transportation  Intermediaries 
and  FMC  Form  18 

OMB  Approval  Number:  3072-0018 
(Expires  August  31.  2002). 

Abstract:  Section  19  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  sec.  1718, 
provides  that  no  person  in  the  United 
States  may  act  as  an  ocean 
transportation  intermediary  (OTI)  unless 
that  person  holds  a  license  issued  by  the 
Commission.  The  Commission  shall 
issue  an  OTI  license  to  any  person  that 
the  Commission  determines  to  be 
qualified  by  experience  and  character  to 
act  as  an  OTI.  Fiuther,  no  person  may 
act  as  an  OTI  unless  that  person 
furnishes  a  bond,  proof  of  insiuance  or 
other  surety  in  a  form  and  amount 
determined  by  the  Commission  to 
insiu-e  financial  responsibility.  The 
Commission  has  implemented  the 
provisions  of  section  19  in  regulations 
contained  in  46  CFR  part  515,  including 
financial  responsibility  forms  FMC— 48, 
FMC-67,  FMC-68,and  FMC-69,  and  its 
related  license  application  form,  FMC- 
18. 

Needs  and  Uses:  The  Commission 
uses  information  obtained  fix>m  Form 
FMC-18,  as  well  as  information 
contained  in  the  Commission's  files  and 
letters  of  reference,  to  deterinine 
whether  an  applicant  meets  the 
requirements  for  a  license.  If  the 
collection  of  information  were  not 
conducted,  there  would  be  no  basis 
upon  which  the  Commission  could 
determine  if  applicants  are  qualified  for 
licensing. 

Frequency:  This  information  is 
collected  when  applicants  apply  for  a 
license  or  when  existing  licensees 
change  certain  information  in  their 
application  forms. 

Type  of  Respondents:  Persons 
desiring  to  obtain  a  license  to  act  as  an 
OTI. 

Number  of  Annual  Respondents:  The 
Commission  estimates  an  annual 
respondent  universe  of  3,450. 

Estimated  Time  Per  Response:  The 
time  per  response  for  completing 


Application  Form  FMC-18  averages  1.5 
hoius. 

Total  Annual  Burden:  The 
Commission  estimates  the  total  person- 
hour  burden  at  5,175  person-hours. 

3.  Ocean  Common  Carrier  and  Marine 
Terminal  Operator  Agreements 

OMB  Approval  Number:  3072-0045 
(Expires  August  31,  2002). 

Abstract:  The  Shipping  Act  of  1984, 
46  U.S.C.  app.  sees.  1703-1705,  requires 
certain  classes  of  agreements  between 
and  among  ocean  common  carriers  and 
marine  terminal  operators  to  be  filed 
with  the  Commission,  specifies  the 
mandatory  content  of  those  agreements, 
and  defines  the  Commission's 
authorities  and  responsibilities  in 
overseeing  those  agreements. 
Commission  rules  at  46  CFR  part  535  set 
forth  the  form  and  manner  for  filing 
agreements  and  for  the  underlying 
conunercial  data  necessary  to  evaluate 
agreements. 

Needs  and  Uses:  Under  its  pre- 
effectiveness  review  process,  the 
Commission  reviews  agreement  filings 
to  determine  statutory  and  regulatory 
compliance,  as  well  as  to  assess  any 
anti-competitive  impact  the  agreement 
may  have.  After  agreements  become 
effective,  the  Commission  continues  to 
monitor  agreement  activities  to  ensuire 
continued  statutory  and  regulatory 
compliance.  To  accomplish  this,  itie 
Commission  continuously  gathers, 
reviews,  and  interprets  commercial  data 
regarding  the  impact  of  agreements  on 
competition,  prices,  and  service  in  the 
U.S.  foreign  trades. 

Frequency:  The  Commission  has  no 
control  over  how  frequently  agreements 
are  entered  into;  this  is  solely  a  matter 
between  the  negotiating  parties.  When 
parties  do  reach  an  agreement  that  falls 
within  the  jurisdiction  of  the 
Commission,  that  agreement  must  be 
filed  with  the  Commission.  Ongoing 
surveillance  of  agreement  activities  is 
conducted  through  the  review  of 
minutes  and  quarterly  monitoring 
reports  filed  by  certain  types  of 
agreements  the  Commission  has 
identified  as  having  the  greatest 
potential  effects  on  competition. 

Type  of  Respondents:  Parties  that 
enter  into  agreements  subject  to  the 
Commission's  oversight  are  ocean 
common  carriers  and  marine  terminal 
operators  operating  in  the  U.S.  foreign 
trades. 

Number  of  Annual  Respondents:  Over 
the  last  five  years  the  Commission  has 
averaged  360  agreement  filings  a  year 
from  an  estimated  potential  universe  of 
682  regulated  entities.  Starting  in  1996, 
certain  agreements  were  required  to  file 
quarterly  monitoring  reports  under 


these  regulations,  The  number  of  annual 
respondents  under  this  program  will 
vary  according  to  the  number  of 
agreements  subject  to  the  reporting 
obligation.  The  ciuxent  estimated 
potential  universe  of  respondents 
subject  to  quarterly  monitoring  reports 
is  420.  In  FY  2001,  agreements  subject 
to  the  monitoring  report  requirements 
filed  221  reports. 

Estimated  Time  Per  Response:  It  is 
estimated  that  the  time  for  preparing 
and  filing  an  agreement  ranges 
anywhere  from  as  little  as  three  person- 
hours  to  as  much  as  150  person-hours. 
The  current  estimate  of  the  average 
burden  per  respondent  is  76  person- 
hours.  Time  required  for  preparing 
monitoring  reports  varies  according  to 
the  complexity  of  the  filing  obligation. 
Class  C  agreements  have  the  least 
burden,  and  it  is  estimated  to  be  about 
20  person-hoius.  Class  A/B  agreements 
require  more  detailed  data  and  hence  a 
greater  burden.  It  is  estimated  that  Class 
B  monitoring  reports  require  about  130 
person-hours,  and  Class  A  reports  about 
225  person-hours.  The  current  estimated 
time  per  respondent  under  the  record- 
keeping obligations  of  the  regulation  is 
five  person-hours. 

Total  Annual  Burden:  The  current 
revised  annual  burden  on  respondents 
is  estimated  at  88,970  person-hours: 
85,580  person-hours  as  the  filing 
burden,  and  3,390  person-hours  as  the 
record-keeping  burden. 

4.  Controlled  Carriers 

OMB  Approval  Number:  3072-0060 
(Expires  August  31,  2002). 

Abstract:  Section  9  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  sec.  1708, 
requires  that  the  Commission  monitor 
the  practices  of  controlled  carriers  to 
ensure  that  they  do  not  maintain  rates 
or  charges  in  their  tariffs  and  service 
contracts  that  are  below  a  level  that  is 
just  and  reasonable;  nor  establish, 
maintain  or  enforce  unjust  or 
unreasonable  classifications,  rules  or 
regulations  in  those  tariffs  or  service 
contracts  which  result  or  are  likely  to 
result  in  the  carriage  or  handling  of 
cargo  at  rates  or  charges  that  are  below 
a  just  and  reasonable  level.  Commission 
regulations  at  46  CFR  part  565  establish 
the  method  by  which  the  Commission 
determines  whether  a  particular  ocean 
common  carrier  is  a  controlled  carrier 
subject  to  section  9  of  the  Act.  When  a 
government  acquires  a  controlling 
interest  in  an  ocean  common  carrier,  or 
when  a  controlled  carrier  newly  enters 
a  United  States  trade,  the  Commission's 
rules  require  that  such  a  carrier  notify 
the  Commission  of  these  events. 

Needs  and  Uses:  The  Commission 
uses  these  notifications  in  order  to 


effectively  discharge  its  statutory  duty 
to  determine  whether  a  particular  ocean 
common  carrier  is  a  controlled  carrier 
and  therefore  subject  to  the 
requirements  of  section  9  of  the 
Shipping  Act  of  1984. 

Frequency:  The  submission  of 
notifications  from  controlled  carriers  are 
not  assigned  to  a  specific  time  frame  by 
the  Commission;  they  are  submitted  as 
circumstances  warrant.  The 
Commission  only  requires  notification 
when  a  majority  portion  of  an_ ocean 
common  carrier  becomes  owned  or 
controlled  by  a  government,  or  when  a 
controlled  carrier  newly  begins 
operation  in  any  United  States  trade. 

Type  of  Respondents:  Controlled 
carriers  are  ocean  conunon  carriers 
which  are  pwned  or  controlled  by  a 
government. 

Number  of  Annual  Respondents: 
Although  it  is  estimated  that  only  5  of 
the  14  currently-classified  controlled 
carriers  may  respond  in  any  given  year, 
because  this  is  a  rule  of  general 
applicability,  the  Commission  considers 
the  number  of  annual  respondents  to  be 
10. 

Estimated  Time  Per  Response:  "The 
estimated  time  for  compliance  is  7 
person-hours  per  year. 

Total  Annual  Burden:  The 
Commission  estimates  the  person-hoiu" 
burden  required  to  make  such 
notifications  at  70  person-hours  per 
year. 

5.  Marine  Terminal  Operator  Schedules 
and  Related  Form  FMC-1 

OMB  Approval  Number:  3072-0061 
(Expires  August  31,  2002). 

Abstract:  Section  8(f)  of  the  Shipping 
Act  of  1984.  46  U.S.C.  app.  1707(f), 
provides  that  a  marine  terminal  operator 
(MTO)  may  make  available  to  the  public 
a  schedule  of  its  rates,  regulations,  and 
practices,  including  limitations  of 
liability  for  cargo  loss  or  damage, 
pertaining  to  receiving,  delivering, 
handling,  or  storing  property  at  its 
marine  terminal,  subject  to  section 
10(d)(1),  46  U.S.C.  app.  1709(d)(1),  of 
the  Act.  The  Commission's  rules 
governing  MTO  schedules  are  set  forth 
at  46  CFR  part  525. 

Needs  and  Uses:  The  Commission 
uses  information  obtained  from  Form 
FMC-1  to  determine  the  organization 
name,  organization  number,  home  office 
address,  name  and  telephone  number  of 
the  firm's  representatives  and  the 
location  of  MTO  schedules  of  rates, 
regulations  and  practices,  and 
publisher,  should  the  MTOs  determine 
to  make  their  schedules  available  to  the 
public,  as  set  forth  in  section  8(f)  of  the 
Shipping  Act. 


Frequency:  This  information  is 
collected  prior  to  an  MTO's 
commencement  of  its  marine  terminal 
operations. 

Type  of  Respondents:  Persons 
operating  as  MTOs. 

Number  of  Annual  Respondents:  The 
Commission  estimates  the  respondent 
universe  at  186. 

Estimated  Time  Per  Response:  The 
Commission  estimates  an  average  of  five 
person-hours  per  schedule. 

Total  Annual  Burden:  The 
Commission  estimates  the  total  person- 
hour  burden  at  930. 

6.  Carrier  Automated  Tariff  Systems  and 
Related  Form  FMC-1 

OMB  Approval  Number:  3072-0064 
(Expires  August  31,  2002). 

Abstract:  Except  with  respect  to 
certain  specified  commodities,  section 
8(a)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app,  1707(a),  requires  that  each 
common  carrier  and  conference  shall 
keep  open  to  public  inspection,  in  an   ' 
automated  tariff  system,  tariffs  showing 
its  rates,  charges,  classifications,  rules, 
and  practices  between  all  ports  and 
points  on  its  own  route  and  on  any 
through  transportation  route  that  has 
been  established.  In  addition,  individual 
carriers  or  agreements  among  carriers 
are  required  to  make  available  in  tariff 
format  certain  enumerated  essential  . 
terms  of  their  service  contracts.  46 
U.S.C.  app.  1707(c).  The  Commission  is 
responsible  for  reviewing  the 
accessibility  and  accuracy  of  automated 
tariff  systems,  in  accordance  with  its 
regulations  set  forth  at  46  CFR  Part  520. 

Needs  and  Uses:  The  Commission 
uses  information  obtained  from  Form 
FMC-1  to  ascertain  the  location  of 
common  carrier  and  conference  tariff 
publications. 

Frequency:  This  information  is 
collected  when  common  carriers  or 
conferences  publish  tariffs. 

Type  of  Respondents:  Persons 
desiring  to  operate  as  common  carriers 
or  Conferences. 

Number  of  Annual  Respondents:  The 
Commission  estimates  an  annual 
respondent  universe  of  3,000. 

Estimated  Time  Per  Response:  The 
time  per  response  averages  five  person- 
hours  per  respondent  for  Form  FMC-1 
and  tariff  publication  matters. 

Total  Annual  Burden:  The 
Commission  estimates  the  total  person- 
hour  burden  at  313,400  person-hours. 

7.  Service  Contracts 

OMB  Approval  Number:  3072-0065 
(Expires  August  31,  2002). 

Abstract:  The  Shipping  Act  of  1984, 
46  U.S.C.  app.  1707,  requires  service 
contracts,  except  those  dealing  with 
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bulk  cargo,  forest  products,  recycled 
metal  scrap,  new  assembled  motor 
vehicles,  waste  paper  or  paper  waste, 
and  their  related  amendments  and 
notices  to  be  filed  confidentially  with 
the  Commission. 

Needs  and  Uses:  The  Commission 
monitors  service  contract  filings  for  acts 
prohibited  by  the  Shipping  Act  of  1984. 

Frequency:  The  Commission  has  no 
control  over  how  frequently  service 
contracts  are  entered  into;  this  is  solely 
a  matter  between  the  negotiating  parties. 
When  parties  enter  into  a  service 
contract  it  must  be  filed  with  the 
Commission. 

Types  of  Respondents:  Parties  that 
enter  into  service  contracts  are  ocean 
common  carriers  and  agreements  among 
ocean  common  carriers  on  the  one  hand, 
and  shippers  or  shipper's  associations 
on  the  other.  The  carrier  party  is 
responsible  for  filing  the  service 
contract. 

Number  of  Annual  Respondents:  The 
Commission  estimates  an  annual 
respondent  universe  of  155. 

Estimated  Time  Per  Response:  The 
time  per  response  ranges  from  one  to 
eight  hours.  . 

Total  Annual  Burden:  The 
Commission  estimates  the  total  person- 
hour  burden  at  303,953. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  02-15502  Filed  6-19-02;  8:45  am] 

BHJJNO  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  ttie 
Public  Indemnification  of  Paeeengers 
for  Nonperformance  of  Traneportation; 
Notice  of  Iseuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
PubUc  Law  89-777  (46  App.  U.S.C.  817 
(e))  and  the  Federal  Maritime 
Commission's  implementing  regulations 
at  46  CFR  part  540,  as  amended: 
American  West  Steamboat  Company 

LLC,  2101  Fourth  Avenue,  Suite  1150, 

Seattle,  WA  98121. 

Vessel:  EMPRESS  OF  THE  NORTH. 
Crystal  Cruises,  Inc.,  2049  Century  Park 

East,  Suite  1400,  Los  Angeles,  CA 

90067 

Vessel:  CRYSTAL  SERENITY. 
Delta  Queen  Steamboat  Company,  Inc., 

DNPS  Delta  Queen  Steamboat 

Company,  Inc.,  and  American  Queen 


Steamboat,  LLC,  1380  Port  of  New 
Orleans  Place,  New  Orleans,  LA 
70130. 

Vessel:  AMERICAN  QUEEN. 

Delta  Queen  Steamboat  Company,  Inc. 
DNPS  Delta  Queen  Steamboat 
Company,  Inc.,  Delta  Queen 
Steamboat,  LLC,  and  DNPS  Delta 
Queen  Steamboat,  LLC,  1380  Port  of 
New  Orleans  Place,  New  Orleans,  LA 
70130. 

Vessel:  DELTA  QUEEN. 

Delta  Queen  Steamboat  Company,  Inc., 
DNPS  Delta  Queen  Steamboat 
Company,  Inc.,  and  Mississippi 
Queen  Steamboat,  LLC,  1380  Port  of 
New  Orleans  Place,  New  Orleans,  LA 
70130. 
Vessel:  MISSISSIPPI  QUEEN. 

Lindblad  Expeditions,  Inc.,  720  Fifth 
Avenue,  New  York,  NY  10019. 

Vessels:  POLARIS,  SEA  BIRD  and 
SEA  UON. 

Mitsui  O.S.K.  Passenger  Line,  Ltd.,. 
Nippon  Charter  Cruise,  Ltd.,  Mopas' 
Cruise  Line  S.A.,  and  Mitsui  O.S.K. 
Lines,  Ltd.,  1-1  Toranomon,  2  Chome 
Minato-ku,  Tokyo  105  8452,  Japan. 

Vessel:  FUJI  MARU. 

Princess  Cruise  Lines,  Ltd.,  P  &  O 
Cruises  International  Limited,  and  P  & 
O  Princess  Cruises  pic,  24305  Town 
Center  Drive,  Santa  Clarita,  CA 
91355-4999. 

Vessels:  DIAMOND  PRINCESS  and 
ISLAND  PRINCESS. 

Scotia  Prince  Cruises  Limited,  Prince  of 
Fundy  Cruises  Ltd.,  Transworld 
Steamship  Co.,  and  International 
Shipping  Partners,  Inc.,  Station  A, 
P.O.  Box  4216,  468  Commercial 
Street,  Portland,  ME  04101. 

Vessel:  SCOTIA  PRINCE. 

Society  Expeditions,  Inc.,  Society 
Expeditions  GmbH,  and 

Discoverer  Reederei  GmbH,  2001 
Western  Avenue,  Suite  300,  Seattle,  WA 
98121. 

Vessel:  WORLD  DISCOVERER. 

The  World  of  ResidenSea  Ltd.,  and 
ResidenSea  Resorts  Ltd.,  5200  Blue 
Lagoon  Drive,  Suite  790,  Miami,  PL 
33126. 

Vessel:  THE  WORLD. 
Dated:  June  14.  2002. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-15504  Filed  6-19-02;  8:45  am] 

8ILUNG  CODE  673IM)1-I> 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  App.  U.S.C. 
817(d))  and  the  Federal  Maritime 
Commission's  implementing  regulations 
at  46  CFR  part  540,  as  amended: 
Carnival  Corporation,  3655  NW.  87th 

Avenue,  Miami,  FL  33178-2193. 
Vessels:  CARNIVAL  LEGEND  and 

CELEBRATION. 
Celebrity  Cruises  Inc.  and  Constellation 
Inc.,  1050  Caribbean  Way,  Miami,  FL 
33132. 
Vessel:  CONSTELLATION. 
Delta  Queen  Steamboat  Company,  Inc., 
DNPS  Delta  Queen  Steamboat 
Company,  Inc.,  and  American  Queen 
Steamboat,  LLC,  1380  Port  of  New 
Orleans  Place,  New  Orleans,  LA 
70130. 
Vessel:  AMERICAN  QUEEN. 
Delta  Queen  Steamboat  Company,  Inc., 
DNPS  Delta  Queen  Steamboat 
Company,  Inc.,  Delta  Queen 
Steamboat,  LLC,  and  DNPS  Delta 
Queen  Steamboat,  LLC,  1380  Port  of 
New  Orleans  Place,  New  Orleans,  LA 
70130. 
Vessel:  DELTA  QUEEN. 
Delta  Queen  Steamboat  Company,  Inc., 
DNPS  Delta  Queen  Steamboat 
Company,  Inc.,  and  Mississippi 
Queen  Steamboat,  LLC,  1380  Port  of 
New  Orleans  Place,  New  Orleans,  LA 
70130. 
Vessel:  MISSISSIPPI  QUEEN. 

Holland  America  Line-Westours  Inc., 
Holland  America  Line  N.V.,  and  HAL 
Antillen  N.V.,  300  Elliott  Avenue 
West,  Seattle,  WA  98119. 

Vessel:  PRINSEND  AM. 

Mitsui  O.S.K.  Passenger  Line,  Ltd., 
Nippon  Charter  Cruise,  Ltd.,  Mopas 
Cruise  Line  StA.,  and  Mitsui  O.S.K. 
Lines,  Ltd.,  2-1  Toranomon,  2  Chome 
Minato-ku,  Tokyo  105  8452,  Japan. 

Vessel:  FUJI  MARU. 

Regal  Cruises  Limited,  Regal  Cruises 
Inc.,  Regal  Enterprises  Inc.,  and 
International  Shipping  Partners,  Inc., 
P.O.  Box  1329,  300  Regal  Cruises 
Way,  Palmetto,  FL  34220. 

Vessel:  REGAL  EMPRESS. 

Scotia  Prince  Cruises  Limited,  Prince  of 
Fundy  Cruises  Ltd.,  Transworld 


Steamship  Co.,  and  International 
Shipping  Partners,  Inc.,  Station  A, 
P.O.  Box  4216,  468  Commercial 
Street,  Portland,  ME  04101. 
Vessel:  SCOTL\  PRINCE. 

Society  Expeditions,  Inc.,  Society 
Expeditions  GmbH,  Discoverer 
Reederei  GmbH,  and  Patrician  Cruises 
Ltd.,  2001  Western  Avenue,  Suite  300, 
Seattle,  WA  98121. 

Vessel:  WORLD  DISCOVERER. 

The  World  of  ResidenSea  Ltd.,  and 
ResidenSea  Resorts  Ltd.,  5200  Blue 
Lagoon  Drive,  Suite  790,  Miami,  FL 
33126. 

Vessel:  THE  WORLD. 

Dated:  June  14,  2002. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-15503  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

National  Institutes  of  Health;  Statement 
of  Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Director,  National 
Institutes  of  Health,  the  authority  under 
Part  B,  Title  IV,  section  4091(a)  and  (b) 
of  the  Public  Health  Service  (PHS)  Act, 
as  amended  by  Public  Law  107-109 
(Best  Pharmaceuticals  for  Children  Act), 
to  (1)  award  contracts  to  entities  that 
have  the  expertise  to  conduct  pediatric 
clinical  trials,  to  enable  the  entities  to 
conduct  pediatric  studies  concerning 
one  or  more  of  the  drugs  identified  in 
the  list  described  in  subsection  (a)  of 
section  4091  of  the  PHS  Act,  as 
amended,  and  (2)  to  develop  and 
publish  the  list  of  drugs  described  in 
subsection  (a)  of  section  4091  of  the  PHS 
Act,  as  amended. 

This  delegation  shall  be  exercised  in 
accordance  with  the  Department's 
applicable  policies,  procedures,  ■ 
guidelines  and  regulations.  In  addition, 
I  ratify  and  affirm  any  actions  taken  by 
the  Director.  National  Institutes  of 
Health,  or  subordinates  which  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  this 
delegation. 

This  delegation  is  effective  upon  date 
of  signature. 

Dated:  June  12.  2002. 
Tommy  G.  Thompson, 
SfKivlary. 

IFR  Doc.  02-15535  Filed  6-14-02;  8:45  am] 
BIU.ING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  02155] 

Lini(ing  Chronic  Disease  and 
Environmental  Data  Sources;  Notice  of 
the  Availability  of  Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  to  conduct  research  on  the 
potential  impact  of  environmental 
exposiu'es  on  chronic  disease  outcomes. 
This  program  addresses  the  "Healthy 
People  2010"  focus  area  of 
Environmental  Health. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goals  for  ATSDR:  (1) 
Ascertain  the  relationship  between 
exposure  to  toxic  substances  and 
disease  and  (2)  Build  and  enhance 
effective  partnerships. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Numlier 

This  program  is  authorized  in 
Sections  104(i)(l)(E).  (7),(9)  and  (15)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604  (i)(l){E),  (7),  (9)  and  (15)).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.206. 

C.  Eligible  Applicants 

Assistance  will  be  provided  to  official 
public  health  agencies  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  Federally 
recognized  Indian  Tribal  governments. 
Also  eligible  are  State  organizations, 
including  State  universities.  State 
colleges,  and  State  research  institutions, 
who  must  establish  that  they  meet  their 
respective  State  legislature's  definition 
of  a  State  entity  or  political  subdivision 
to  be  considered  an  eligible  applicant. 

Note:  Title  2  of  the  United  Status  Code 
section  1611  states  that  an  organization 
described  in  section  501((:)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  graait  or  loan. 


D.  Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  2002  to  fund  two  to  three  awards. 
It  is  expected  that  the  average  award 
will  be  $150,000,  ranging  from  $100,000 
to  $200,000.  The  award(s)  are  expected 
to  begin  on  or  about  September  1,  2002. 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  are 
subject  to  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Matching  funds  are  not  required  for 
this  program. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services. 
Funds  for  contractual  services  may  be 
requested;  however,  the  primary* 
recipient  of  ATSDR  funds,  must  perform 
a  substantive  role  in  carrying  out  project 
activities  and  not  merely  serve  as  a 
conduit  for  an  award  to  another  party  or 
provide  funds  to  an  ineligible  pairty. 
Equipment  may  be  purchased  with 
these  funds,  however,  the  equipment 
proposed  should  be  appropriate  and 
reasonable  for  the  research  activity  to  be 
conducted.  Equipment  may  be  acquired 
only  when  authorized  and  the 
application  should  provide  a 
justification  of  need  to  acquire 
equipment,  the  description,  and  the  cost 
of  purchase  versus  lease.  At  the 
completion  of  the  project,  the 
equipment  must  be  returned  to  ATSDR. 

Funding  Priorities 

Priority  will  be  given  to  the  proposed 
project  that  demonstrates  the  existence 
of  both  well  documented  sources  of 
chronic  disease  data  (e.g..  population- 
based  cancer  registry\  birth  defects 
registry,  or  other  source  of  chronic 
disease  data)  and  existing,  well 
documented  sources  of  environmental 
data. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
1.  Recipient  Activities,  and  ATSDR  will 
be  responsible  for  the  activities  listed 
under  2.  ATSDR  Activities. 

1  .  Recipient  Activities 

a.  Develop  a  research  project  which 
examines  the  possible  relationship 
between  environmental  exposures  and 
chronic  disease  by  linking  data  sources. 
Provide  scientific  information 
concerning  environmental  exposures 
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and  chronic  disease,  and  develop  a 
model  for  others  to  address  the  potential 
health  impact  of  the  exposure(s]. 

b.  Develop  a  study  protocol  for 
approval  before  project  implementation. 

c.  Identify  possible  chronic  disease 
and  environmental  data  sources  for  data 
linkage  and  identify  variables  critical  for 
successful  linkage.  Assess  geographic 
coverage  and  generalizability  of  data 
identified  for  linkage.  Identify  and 
address  any  gaps  in  environmental  or 
chronic  disease  data  and  suggest 
methods  to  eliminate  gaps. 

d.  Clearly  demonstrate  a  partnership 
and  collaborative  effort  between  public 
health  and  environmental  agencies,  and, 
when  appropriate,  a  mechanism  for 
stakeholder  involvement. 

e.  Collaborate  with  partners  and  other 
award  recipients  on  these  program 
activities,  and  meet  annually  to 
coordinate  planned  efforts  and  review 
progress. 

f.  Disseminate  results  to  stakeholders, 
and  publish  in  written  format. 

2.  ATSDR  Activities 

a.  Provide  scientific,  epidemiologic, 
and  environmental  assistance. 

b.  Assist  with  the  development  of  the 
protocol  and  evaluation  of  the  data 
linkage  methods. 

c.  Facilitate  external  peer  review  of 
the  protocol  and  final  report(s). 

d.  Assist  with  data  analysis  and 
interpretation  of  findings. 

e.  Provide  technical  assistance  to 
ensure  a  sharing  of  information  and 
methodologies  and  for  the 
dissemination  of  information  to 
potential  stakeholders. 

f.  Hold  an  annual  meeting  with 
awardee(s)  to  discuss  issues  related  to 
the  purpose  of  the  announcement  and 
review  progress. 

F.  Application  Content 

The  Program  Annoimcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
foUow  them  in  laying  out  your  program 
plan. 

The  narrative  should  be  no  more  than 
30  pages,  double-spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  font. 

G.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0920-042fl). 
Forms  are  available  at  the  following 


Internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm 

The  application  must  be  received  on 
or  before  5:00  p.m.  Eastern  Time  July 
30,  2002.  Submit  the  application  to: 

Technical  Information  Management — 
PA  02155,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Suite  3000,  Atlanta,  GA  30341. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5:00  p.m. 
Eastern  Time  on  the  deadline  date. 
Applicants  sending  applications  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failing  to  meet  submission 
requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"A.  Purpose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and.must  measure  the 
intended  outcome.  These  measures  of 
effectiveness  will  be  submitted  with  the 
application  and  will  be  an  element  of 
evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  objective  review  group 
appointed  by  ATSDR: 

1 .  Study  Design  and  Methods  (30 
percent) 

a.  Adequacy  of  the  study  design  and 
methodology  for  accomplishing  the 
stated  goals  and  objectives. 

b.  The  degree  to  which  efficient  and 
innovative  approaches  are  proposed  to 
address  the  problems. 

c.  The  extent  to  which  the  applicant's 
plans  and  schedule  proposed  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  are  clearly 
stated,  are  realistic  given  the  length  of 


the  funding  period,  and  can  be  achieved 
within  the  proposed  budget. 

d.  Adequacy  of  a  plan  establishing 
partnerships  with  state  or  local 
environmental  agencies  and  relevant 
stakeholders. 

e.  The  extent  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

2.  Program  Personnel  (20  percent) 

a.  Applicant's  technical  experience 
and  understanding  (e.g.,  in  the  areas  of 
chronic  disease,  environmental  health, 
and  database  linkage). 

b.  Qualifications  and  time  allocation 
of  the  professional  staff  to  be  assigned 
to  this  project. 

c.  Extent  to  which  the  management 
staff  and  their  working  partners  are 
clearly  described. 

3.  Goals  and  Objectives  (20  percent) 

The  extent  to  which  the  proposed 
goals  and  objectives  are  clearly  stated, 
measurable,  time-phased,  and 
achievable. 

4.  Understanding  of  the  Problem  (10 
percent) 

Responsiveness  to  the  objectives  of 
the  cooperative  agreement  including: 

a.  The  applicant's  understanding  of 
the  problems  related  to  environmental 
exposures  and  chronic  disease 
outcome(s). 

b.  Relevance  of  the  proposed  program 
to  these  and  related  problems. 

5.  Dissemination  of  Results  (10  percent) 

Adequacy  of  methods  to  disseminate 
the  study  results  to  state  and  local 
public  health  officials,  state  and  local 
enviroiunental  health  officials,  and 
other  stakeholders. 

6.  Facilities  and  Resources  (10  percent) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 

7.  Human  Subjects  (Not  scored) 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
of  45  CFR  46  for  the  protection  of 
hujnan  subjects. 
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8.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

I.  Other  Requirements 

'  "echnical  Reporting  Requirements 

[Provide  CDC  with  the  original  and 
two  copies  of: 

1 .  Semi-annual  progress  report.  The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness. 

2.  Financial  Status  Report  (FSR)  no 
more  than  90  days  after  the  end  of  the 
budget  period. 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program: 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  of  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-ll     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 7    Peer  Review  and  Technical 

Reviews  of  Final  Reports  of  Health 

Studies— ATSDR 
AR-1 8    Cost  Recoverv— ATSDR 
AR-1 9    Third  Party  Agreements — 

ATSDR 
AR-22    Research  Integrity 

J.  Where  to  Obtain  Additional 
Information 

A  complete  copy  of  the 
announcement  may  be  downloaded 
from  CDC's  home  page  on  the  Internet 
at  http://www.cdc.gov  Click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 

Edna  (keen.  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Announcement  02155,  2920 
Brandywine  Road,  Suite  3000,  Atlanta, 
Georgia  30341-4146,  Telephone  (770) 
488-2743,  E-mail  address: 
ecg4@cdc.gov. 

For  program  assistance,  contact: 

Wendy  E.  Kaye,  Ph.D.,Chief, 
Epidemiology  and  Surveillance  Branch, 


Division  of  Health  Studies,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Clifton  Road,  NE.,  Mail  Stop  E-31, 
Atlanta,  Georgia  30333,  Telephone: 
(404)  498-0102,  E-mail  address: 
wekl®cdc.gov.  Or:  Patricia  Price-Green, 
MSPH,  Division  of  Health  Studies. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road, 
NE.,  Mail  Stop  E-31,  Atlanta,  Georgia 
30333,  Telephone:  (404)  498-0558,  E- 
mail  address:  pap5@cdc.gov. 

Dated:  June  14,  2002. 
Sandra  R.  Manning,  CGFM, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  02-15548  Filed  6-19-02;  ff:45  am]' 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-62] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National  Health 
Care  Provider  Survey  on  Genital  Human 
Papillomavirus  Infection — NEW — 


National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
CDC  is  proposing  to  conduct  a  national 
survey  of  health  care  providers' 
knowledge,  attitudes,  and  practices  in 
caring  for  patients  at  risk  for  or  infected 
with  genital  human  papillomavirus 
(HPV). 

Genital  HPV  infection  is  common 
among  sexually  active  populations.  An 
estimated  50  percent  of  sexually  active 
adults  have  been  infected  with  one  or 
more  genital  HPV  types,  making  this  the 
most  common  sexually  transmitted 
infection  in  the  United  States  (Gates, 
1999).  Many  health  care  providers  may 
not  be  aware  of  data  demonstrating  the 
high  prevalence  of  this  sexually 
transmitted  virus,  the  association  of 
certain  HPV  types  with  various  clinical 
manifestations  including  cervical  and 
other  anogenital  cancers,  or  the  type- 
specific  natural  history  of  HPV 
infection.  To  date,  however,  no 
nationally  representative  qualitative  or 
quantitative  surveys  have  measured 
health  care  providers'  knowledge, 
attitudes,  and  practices  about  genital 
HPV  infection. 

The  CDC  proposes  to  fill  that  gap 
through  a  national  sample  survey  of 
clinicians  in  13  specialties  who  care  for 
substantial  numbers  of  sexually  active 
patients  at  risk  for  acquiring  HPV, 
infected  with  genital  HPV.  or  that  have 
at  least  one  of  two  clinical 
manifestations  of  HPV  infection, 
cervical  neoplasia  or  anogenital  warts. 
The  group  of  clinicians  includes 
primary  care  clinicians,  as  well  as 
selected  specialists  to  whom  patients 
with  genital  HPV  infection,  cervical 
neoplasia,  or  anogenital  warts  may  be 
referred  for  HPV  diagnosis,  treatment,  or 
management.  These  will  include  1 1 
physician  specialties,  pediatrics, 
obstetrics/gynecology,  family  and 
general  practice,  internal  medicine, 
infectious  disease,  oncology, 
gynecologic  oncology,  dermatology, 
urology,  colorectal  surgery-;  and  three 
mid-level  provider  specialties,  nurse 
practitioners,  certified  nurse  midwives, 
and  physician  assistants. 

The  survey  will  be  sent  to  730 
clinicians  of  each  specialty,  totaling 
9.490  clinicians.  An  80  percent  response 
rate  is  anticipated,  and  23  percent  of 
these  are  expected  to  be  ineligible  for 
various  reasons  [e.g.,  retired,  deceased, 
no  patient  care),  resulting  in  a  total  of 
5.850  completed  surveys.  The  survey 
will  provide  baseline  information  on 
practicing  clinicians'  knowledge, 
attitudes  and  practices  concerning 
patients  at  risk  for  or  infected  with  HPV. 
The  survey  findings  will  be  used  to 
inform  CDC  initiatives  and 
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recommendations  for  HPV  control 
including  appropriate  practices  for  HPV 
testing,  referral  and  clinical 
management,  counseling,  patient 
education,  sex  partner  services,  and 
clinician  training  and  education  in  these 
areas.  The  information  gathered  from 
the  survey  will  also  provide  a  valuable 
knowledge  base  to  guide  the 
development  and  implementation  of 
interventions  to  improve  the  prevention. 


control,  and  management  of  genital  HPV 
infection  in  the  U.S. 

Data  collection  will  involve  a  mail 
survey  of  a  stratified  random  sample  of 
practicing  clinicians  in  13  specialties.  A 
reminder  postcard  will  follow  the 
survey  mailing  after  one  week,  a  second 
mailing  to  non-respondents  at  four 
weeks,  a  third  mailing  to  non- 
respondents  at  seven  weeks,  and  a  final 
mailing  to  non-respondents  at  ten 


weeks.  A  study  specific  computerized 
tracking  and  reporting  system  will 
monitor  all  phases  of  survey  mailings. 
Receipt  of  the  completed  survey  or  a 
refusal  will  be  logged  into  this 
computerized  tracking  system  to  ensure 
that  respondents  who  return  the  siuT^ey 
or  decline  participation  will  not  be 
contacted  with  reminders.  There  are  no 
costs  to  respondents. 


Respondents 


Office  Managers 
Clinicians 

Total 


Number  of  re- 
spondents 


1742 
5850 


Numt)er  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


2/60 
20/60 


Total  burden 
(in  fwurs) 


58 
1950 


2035 


Dated:  June  13.  2002. 
Nancy  E.  Gieal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-15496  Filed  6-19-02;  8:45  am] 
BIUJNO  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-3&-02] 

Agency  Forms  Undergoing  Paperworic 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (C^DC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  CDC/ATSDR  Health 
Message  Development  and  Testing 
System — New— Office  of  the  Director, 
Office  of  Commimication  (OD/OC). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  The  Centers  for 
Disease  Control  and  Prevention  (CDC) 
protects  people's  health  and  safety  by 
preventing  and  controlling  diseases  and 
injuries:  promotes  healthy  living 
through  strong  partnerships  with  local, 
national  and  international 
organizations,  and  enhances  health 


decisions  by  providing  credible 
information' on  critical  health  issues. 

Members  of  the  public  and  health 
practitioners  at  all  levels  require  up-to- 
date,  credible  information  about  health 
and  safety  in  order  to  make  rational 
decisions.  To  help  support  this  crucial 
decision  making,  CDC  has  continued  to 
increase  and  apply  its  preeminent 
expertise  in  the  disciplines  of  public 
health  surveillance,  epidemiology, 
statistical  analysis,  laboratory 
investigation  and  analysis,  behavioral 
risk  reduction,  technology  transfer, 
prevention  research,  social  marketing, 
and  health  communication.  CDC  applies 
the  science  that  imderpins  those 
disciplines  to  develop  and  disseminate 
credible  and  practical  health 
information  to  meet  the  diverse  needs  of 
its  primary  clients,  the  people  of  the 
United  States.  Such  information  affects 
the  health  and  well-being  of  people 
across  all  stages  of  life  by  maJung  our 
food  supply  safe,  identifying  harmful- 
behaviors,  and  improving  oiir 
environment. 

CDC,  and  it's  sister  agency,  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  in  order  to 
fulfill  their  mission  and  mandates,  must 
frequently  communicate  urgent  and 
sensitive  health  messages  with  the 
general  public,  members  of  the  public 
with  certcun  diseases  or  disabling 
conditions,  and  those  at  a  greater  risk  of 
exposure  to  disease  or  injury  causing 
agents.  CDC/ATSDR  makes  this  crucial 
health  information  available  through 
many  chaimels  including  books,   . 
periodicals,  and  monographs;  internet 
Web  sites;  health  and  safety  guidelines; 
reports  from  investigations  and 
emergency  responses;  public  health 
monitoring  and  statistics;  travel 
advisories;  answers  to  public  inquiries; 
and  health  education  campaigns. 


In  addition  to  serving  the  public, 
CDC/ATSDR  delivers  health 
information  that  enables  health 
providers  to  make  critical  decisions.  For 
instance,  the  practicing  medical  and 
dental  communities  and  the  nation's 
health  care  providers  are  target 
audiences  for  numerous  official  CDC 
recommendations  concerning  the 
diagnosis  and  treatment  of  disease, 
immunization  schedules,  infection 
control,  and  clinical  prevention 
practices.  CDC/ATSDR  offers  technical 
assistance  and  training  to  health 
professionals  as  well. 

In  order  to  ensure  that  the  public  and 
other  key  audiences,  like  health  care 
providers,  understand  the  information, 
are  motivated  to  take  action,  and  are  not 
offended  or  react  negatively  to  the 
messages,  it  is  critical  to  test  messages 
and  materials  prior  to  their  production 
and  release.  Currently,  each  CDC 
program  developing  health  messages  is 
required  to  submit  its  message 
development  and  testing  activities  for 
individual  OMB  review.  Many  CDC 
programs  have  extremely  short 
deadlines  for  developing  and  producing 
health  messages.  Some  deadlines  are 
imposed  by  Congress,  and  others  are 
necessitated  by  the  time-sensitive  nature 
of  the  work.  Many  programs  cannot 
accommodate  the  time  required  for 
OMB  approval  and,  therefore,  skip  the 
message  testing  step  all  together,  or 
resort  to  testing  specific  portions  of 
messages  with  nine  or  fewer 
individuals.  The  science  of  health 
communication  does  not  support  these 
programmatic  practices.  In  fact,  these 
undesirable  alternatives  weaken  CDC/ 
ATSDR  position  as  a  research-based 
public  health  agency  providing  credible 
health  information  that  people  can 
count  on  and  use. 


CDC  may  achieve  a  greater  level  of 
efficacy  if  it  can  use  three  routine  health 
message  development  and  testing 
methods:  (1)  Central  Location  Intercept 
Interviews  (i.e.  "Shopping  mall" 
interviews);  (2)  Customer  Satisfaction 
Phone  Interviews;  and  (3)  Web-enabled 
research.  Virtually  every  Center, 
Institute  and  Office  (CIO)  at  CDC  could 
achieve  a  higher  level  of  confidence  that 
health  messages  were  understandable 
and  would  provoke  no  unintended 
consequences  if  they  were  empowered 
to  use  these  methods  efficiently.  The 
CDC  Office  of  Communication  therefore 
requests  approval  for  implementation  of 
a  Health  Message  Development  and 


Testing  System  that  will  conduct 
approximately  64  message  testing 
activities  per  year  for  each  of  three 
years.  A  message  testing  activity  is 
defined  as  a  one-time  use  of  a  method 
to  provide  direction  for  a  specific  health 
communication  program. 

For  example,  if  the  diabetes  program 
wanted  to  test  messages  with  Central 
Location  Intercept  Interview  and 
Customer  Satisfaction  Phone  Interviews, 
these  activities  would  be  counted  as  two 
separate  testing  activities.  If  all  64 
testing  activities  were  implemented, 
total  respondent  burden  per  year  is 
estimated  at  3,200  hours. 

While  the  methods  of  message 
development  and  testing  are  standard. 


the  instruments  and  outcomes  are 
unique  to  the  health  topic  and  audience 
the  health  message  is  being  developed 
on  and  for.  This  health  message 
development  and  testing  system  will 
allow  a  timely  mechanism  for 
developing  and  testing  health  messages 
on  a  wide  variety  of  public  health  topics 
to  ensure  that  the  appropriate  message 
is  delivered  and  received  by  the 
American  public.  This  request  presents 
methodology,  background  information, 
justification  for  the  process,  and  sample 
questionnaires  and  questions.  The 
estimated  aimual  burden  for  this  data 
collection  is  3.167  hours. 


Data  collection 


Intercept,  touch-screen,  &  internet  interviews 
Web-enabled  panel  survey 


Number  of  ac- 
tivities per 
year 


60 

1 


Number  of  re- 
spondents per 
activity 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse 
(in  hours) 


100 
1000 


30/60 
10/60 


Dated:  June  14.  2002. 

Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-15549  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02191] 

Expansion  of  HIV/AIDS/TB  Care  and 
Prevention  Activities  Among  People 
with  HIV/AIDS  in  the  Republic  of 
Uganda;  Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  to  strengthen  the  capacity  for 
providing  basic  Himian 
Immunodeficiency  Virus/Tuberculosis 
(HIV/AIDS/TB)  care  and  prevention 
services  for  people  with  HIV/ AIDS  in 
the  Republic  of  Uganda. 

The  purpose  of  this  program  is  to 
strengthen  TB  treatment  and  prevention, 
scale-up  cotrimoxazole  prophylaxis  and 
expand  other  HIV/ AIDS  diagnostic,  care 
and  prevention  programs.  Also,  the 
program  will  support  the  expansion  of 
basic  HTV/AIDS  care  activities  in 
multiple  locations  in  support  of  CDC 
Uganda's  country  strategy. 


This  program  will  enhance  Uganda's 
capacity  to  provide  comprehensive  HIV/ 
AIDS  care  and  prevention  services. 
Renovations  and  other  infrastructure 
needs  related  to  the  provision  of  above 
services  will  be  supported. 

Measiuable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  Global  AIDS  Program  (GAP): 
Working  with  other  countries,  USAID, 
international,  and  U.S.  government 
agencies,  reduce  the  number  of  new  HIV 
infections  among  15  to  24  year  olds  in 
sub-Saharan  Africa  from  an  estimated 
two  million  by  2005. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
Ugandan  non-govenmiental 
organizations  with  more  than  five  years 
of  experience  in  the  implementation  of 
community  HIV/AIDS  care  programs  for 
populations  in  multiple  rural  locations 
in  Uganda.  The  applicants  should  have 
at  least  two  years  experience  in 
implementing  comprehensive  HIV/ AIDS 
care  programs  for  people  with  AIDS  that 
include  psycho-social  support,  TB  care, 
and  prevention  of  opportunistic 
infections  using  Potriomoxazole. 

CDC  is  working  in  a  collaborative 
manner  with  national  governments  and 
other  agencies  to  develop  programs  of 
assistance  to  address  the  HIV/ AIDS 
epidemic  in  many  countries.  CDC  has 
established  partnerships  with  the 
Uganda  Ministry  of  Health,  the  Uganda 
AIDS  Commission  and  a  wide  range  of 
local  and  international  non- 
govenmiental  organizations  in 


discovering  and  applying  effective 
interventions  to  prevent  HIV  infection 
and  associated  opportunistic  illnesses 
associated  with  HIV/ AIDS. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

Approximately  $350,000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  August  30,  2002  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  three  years.  Funding 
estimates  may  change. 

Continuation  award  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

No  matching  funds  are  required  for 
this  program  announcement. 

D.  Use  of  Funds 

Funds  may  only  be  utilized  to 
implement  HIV/AIDS/TB  care  and 
prevention  activities  as  described  in  the 
goals,  objectives,  and  activities  of  the 
submitted  and  funded  program. 

The  purchase  of  antiretrovirals, 
reagents,  and  laboratory  equipment  for 
antiretroviral  treatment  projects  requires 
pre-approval  from  the  Global  AIDS 
Program  headquarters. 

Applicants  may  contract  with  other 
organizations  under  these  cooperative 
agreements,  however,  applicants  must 
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perform  a  substantial  portion  of  the 
activities  (including  p'    ^am 
management  and  operations  and 
delivery  of  prevention 'Tvices  for 
which  funds  are  requested). 

The  costs  that  are  generally  allowable 
in  grants  to  domestic  orgemizations  are 
likewise  allowable  to  foreign 
institutions  and  international 
organizations,  with  the  following 
exceptions: 

Indirect  Costs:  With  the  exception  of 
the  American  University,  Beirut,  the 
Gorgas  Memorial  Institute,  and  the 
World  Health  Organization,  indirect 
costs  will  not  be  paid  (either  directly  or 
through  a  sub-award)  to  organizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  their 
location. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Depeirtment  of 
Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

Needle  Exchange 

No  funds  appropriated  under  this  Act 
shall  be  used  to  carry  out  any  program 
of  distribution  sterile  needles  or 
syringes  for  the  hypodermic  injection  of 
any  illegal  drug. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

F.  Recipient  Activities 

a.  Identify  staffing  needs;  hire  and 
train  staff. 

b.  Identify  and  acquire  programmatic 
needs  including  spacing,  furnishings, 
fittings,  equipment,  and  computers. 

c.  Establish  maintenance  contracts  for 
program  facilities,  equipment,  and 
fittings. 

d.  Carry  out  training  needs  assessment 
for  medical  and  coimseling  staff  if 
needed. 

e.  Identify  and  if  necessary 
subcontract  refresher  training  for  all 
relevant  staff  in  the  specific  areas 
identified. 

f.  Acquire  medications,  and  other 
clinical  and  laboratory  supplies  through 
normal  sources. 

g.  Develop  and  implement, 
customized  monitoring  and  evaluation 
plans,  for  each  program  component. 

h.  Provide  training  in  new  content 
areas  through  apprenticeships  and  other 


skills  development  methodologies 
between  treatment  sites. 

i.  Procure,  supply,  and  maintain 
centers  with  materials  required  for 
clinical  activities. 

j.  Develop  and  establish  a  regular 
distribution  system  for  cotrimoxazole 
and  TB  drugs  and  other  supplies. 

k.  Schedule  regular  supervisory  site 
visi*"  for  clinical  activities. 

1.  Develop  training  materials 
including  treatment  and  counseling 
protocols. 

m.  Develop  a  data  management  plan 
and  provide  training  for  all  relevant 
staff. 

n.  Initiate  collaborations  with 
National  TB  and  Leprosy  Program, 
Ministry  of  Health  and  other  care 
institutions. 

o.  Establish  administrative  and 
management  systems  for  the  program. 

p.  Prepare  and  submit  periodic 
progress  and  financial  reports. 

G.  CDC  Activities 

a.  Monitor  project  and  budget 
performance. 

b.  Approve  the  selection  of  key 
personnel  to  be  involved  in  the 
activities  performed  under  this 
cooperative  agreement. 

c.  Provide  technical  assistance  in  the 
design  and  implementation  of 
monitoring  and  evaluation  plans  and 
other  programmatic  areas  as  needed. 

d.  Assist  in  the  planning  for  data 
management  and  analysis. 

e.  Participate  in  training  activities  as 
needed. 

f.  Provide  technical  and  programmatic 
oversight  to  the  program. 

g.  Collaborate  with  recipient  in 
developing  presentations  or 
manuscripts  as  needed. 

H.  Application  Content 

The  program  announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Youi 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  once-inch  margins,  and 
unreduced  fonts. 

Each  activity  for  which  funds  are 
requested  should  consist  of,  at  a 
minimiun,  a  plan,  objectives,  methods, 
evaluation  and  budget  provided.  A 
summary  budget  by  line  item  should  be 
provided. 

I.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 


Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
http  ://www.  cdc.gov/od/pgo/ 
forminfo.htm. 

Application  forms  must  be  submitted 
in  the  following  order: 
Cover  Letter 
Table  of  Content 
Application 

Budget  Information  Form 
Budget  Justification 
Checklist 
Assurances 
Certifications 
Disclosure  Form 

HIV  Assurance  Form  (if  applicable) 
Human  Subjects  Certification  (if 

applicable) 
Indirect  Cost  Rate  Agreement  (if 

applicable) 
Narrative 

On  or  before  5  p.m.  Eastern  Standard 
Time  July  17,  2002,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  the  announcement. 

Deadline  applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5  p.m.  Eastern 
Standard  Time  on  the  deadline  date. 
Applicants  sending  applications 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to: 

1 .  Carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time;  or 

2.  Significant  weather  delays  or 
natural  disasters, 

CDC  will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Applications  that  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

J.  Evaluation  Criteria 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the  grant 
or  cooperative  agreement.  Measures  of 
Effectiveness  must  relate  to  the 
performance  goal  (or  goals)  as  stated  in 
section  "A.  Purpose"  of  this 
annoimcement.  Measures  must  be 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
Measiu^s  of  Effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 
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Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 

jL  Program  Capacity  (25  percent) 

1 1  The  proposal  should  demonstrate 
capacity  and  experience  needed  to 
implement  a  project  of  this  magnitude 
and  scope  including  infrastructure, 
staffing  levels  and  laboratory  capacity. 

2.  Technical  and  programmatic 
ipproach  (25  percent) 

I  The  extent  to  which  the  applications 

jroposal  demonstrates  an 
understanding  of  how  to  develop, 
implement,  monitor  and  evaluate  a  care 
program  of  this  complexity. 

3.  Program  Plan  (20  percent) 

The  proposal  should  demonstrate 
capacity  and  plans  to  rapidly  roll  out 
this  program  to  multiple  sites  in  the 
country. 

4.  Personnel  (15  percent) 

1 1  The  extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified.  Provide  evidence  of 
experience  in  working  with  HIV/AIDS 
and  specifically  in  the  management  of 
opportunistic  infections  in  HIV/AIDS. 

5.  Understanding  of  the  problem  (15 
percent) 

The  extent  in  which  the  applicant 
describes  a  clear,  concise  understanding 
of  the  HIV/ AIDS  epidemic  in  Uganda, 
and  specifically  addresses  the  gaps  in 
the  clinical  management  of  people  with 
HIV/AIDS. 

6.  Budget,  (reviewed,  but  not  scored) 

The  extent  to  which  the  itemized 
budget  for  conducting  the  project  is 
reasonable  and  well  justified. 

K.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies: 

1.  Annual  progress  report  (The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness). 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Awardee  is  required  to  obtain  an 
annual  audit  of  these  CDC  funds 
(program  specific  audit  by  a  U.S.  based 
audit  firm  with  international  branches 
and  current  licensure/authority  in 
country,  and  in  accordance  with  the 
international  accounting  standards  of 


equivalent  standards  approved  in 
writing  by  CDC). 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  cooperative 
agreement  will  be  subject  to  review  by 
the  office  of  management  and  budget 
(OMB)  under  the  paperwork  reduction 
act.  A  fiscal  recipient  capability 
assessment  may  be  required  with  the 
potential  awardee,  prior  or  post  award, 
in  order  to  review  the  business 
management  and  fiscal  capabilities 
regarding  the  handling  of  U.S.  Federal 
funds. 

Send  all  reports  to  both  the  program 
contact  in  Uganda  and  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information",  section  of  this 
announcement. . 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement.  Some  of  the  more 
complex  requirements  have  additional 
information  provided  below: 
AR-1  Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4  HIV/ AIDS  Confidentiality 

Provisions 
AR-6  Patient  Care 
AR-9  Paperwork  Reduction  Act 

Requirements 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-1 4  Accounting  System 

Requirements 

L.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  307  of  the  Public  Health  Service 
Act,  [42  U.S.C.  section  2421],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.118. 

M.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Dorimar 
Rosado,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000. 
Atlanta,  GA  30341-4146,  Telephone: 
(770)  488-2782,  E-mail:  dpr7@cdc.gov. 

For  program  technical  assistance, 
contact:  Jonathan  Mermin,  MD,  MPH, 
GAP,  Uganda  Country  Team,  National 


Center  for  HIV,  STD  and  TB  Prevention, 
Centers  for  Disease  Control  and 
Prevention,  PO  Box  49,  Entebbe, 
Uganda,  Telephone:  +256-410320776, 
E-mail:  jhm@cdc.gov. 

Dated:  June  2.  2002. 

Sandra  R.  Manning, 

CGFM,  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and      , 
Prevention. 

[FR  Doc.  02-15541  Filed  6-19-02;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND  . 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02153] 

REACH  2010  Demonstration  Programs; 
American  Indian/Alaska  Native  Core 
Capacity  Programs;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  cooperative  agreements  for 
Racial  and  Ethnic  Approaches  to 
Community  Health  2010  (REACH  2010) 
and  American  Indian/Alaska  Native  (AI/ 
AN)  Core  Capacity.  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  maternal,  infant,  and 
child  health;  diabetes;  heart  disease  and 
stroke;  HIV;  immunization  and 
infectious  Disease;  and  cancer. 

The  Centers  for  Disease  Control  and 
Prevention  is  issuing  this  program 
armouncement  in  an  effort  to  simplify 
and  streamline  the  grant  pre-award  and 
post-award  administrative  process, 
provide  increased  flexibility  in  the  use 
of  funds,  measure  performance  related 
to  each  grantee's  stated  objectives  and 
identify  and  establish  the  long-term 
goals  of  the  REACH  2010  and  AI/AN 
Core  Capacity  programs  through  stated 
performance  measures.  Some  examples 
of  the  benefits  of  the  streamlined 
process  are:  elimination  of  separate 
documents  (continuation  application 
and  semi-annual  progress  report)  to 
issue  a  continuation  award;  consistency 
in  reporting  expectations;  and  increased 
flexibility  within  approved  budget 
categories. 

Existing  grantees  under  program 
announcement  numbers  00121.  01123, 
01132,  and  US002  will  have  their  grant 
project  periods  extended  to  FY  2007 
upon  receipt  of  a  technically  acceptable 
application. 

The  purpose  of  this  program  is  to 
support  demonstrations  projects  for 
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racial  and  ethnic  minority  populations 
at  increased  risk  for  infant  mortality, 
diabetes,  cardiovascular  diseases,  HIV 
infection/ AIDS,  deficits  in  breast  and 
cervical  cancer  screening  and 
management,  or  deficits  in  child  and/or 
adult  immunization  rates  to  develop, 
implement,  and  evaluate  innovative 
commiuiity  level  intervention 
demonstrations  that  could  be  effective 
in  eliminating  health  disparities. 

The  collective  goal  of  all 
demonstrations  is  to  advance  knowledge 
of  and  increase  the  effectiveness  of 
future  efforts  to  eliminate  racial  and 
ethnic  health  disparities. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion:  To  support 
prevention  research  to  develop 
sustainable  and  transferable 
community-based  behavioral 
interventions. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Section  301(a)and  317(k)(2)  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
Section  241  (a)  and  247b(k)(2)],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.945. 

C.  Eligible  Applicants 

Assistance  will  only  be  provided  to 
grantees  currently  receiving  CDC  funds 
luider  program  aimouncements  00121 
and  01123  REACH  2010  Phase  II.  01132 
entitled  AI/AN  Core  Capacity  Building 
Programs,  US002  entitled  REACH  2010 
for  the  Elderly,  and  who  are  the  Central 
Coordinating  Organization  (CCO)  with 
direct  fiduciary  responsibility  over  the 
administration  and  management  of  the 
project. 

Applications  received  from  applicants 
that  do  not  meet  the  CCO  requirement 
will  not  be  considered  for  an  award 
under  this  program  announcement.  All 
applications  received  from  ciurent  grant 
recipients  under  program 
annoimcement  01121,  01123,  01132  and 
US002  will  be  funded  pending  approval 
of  a  technically  acceptable  applicatiqn. 
No  other  appUcations  are  solicited. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not  be 
eligible  for  the  receipt  of  Federal  funds 
constituting  an  award,  grant,  contract,  or  any 
other  form. 

D.  Availability  of  Funds 

Approximately  $31,000,000  is 
available  in  FY  2002  to  fund 
approximately  40  awards. 


Approximately  $28,000,000  million  is 
available  to  fund  approximately  31 
existing  REACH  2010  grantees  imder 
Program  Announcement  numbers  00121 
and  01123.  Approximately  $1,500,000  is 
available  to  fund  five  existing  American 
Indian/ Alaska  Native  grantees  under 
Program  Aimouncement  number  01132. 
Approximately  $1,000,000  is  available 
to  fund  four  existing  REACH  2010 
Elderly  grantees  under  Program 
Announcement  number  US002.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30.  2002,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  not  be  used  for  research 
involving  human  subjects  until 
Protection  of^  Human  Subjects 
Assurance/Certification  is  approved. 
Funds  for  research  activities  involving 
human  subjects  will  be  restricted  until 
appropriate  requirements  are  in  place. 

Funds  may  be  used  for  the  six  health 
priority  areas  only.  Funds  may  not  be 
used  to  support  direct  patient  medical 
care,  facilities  construction,  or  to 
supplant  or  duplicate  existing  funding. 

Although  applicants  may  contract 
with  other  organizations  under  these 
cooperative  agreements,  recipients  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management  and  operations]  for  which 
funds  are  requested. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  foe.  the  activities 
listed  under  2.  CDC  Activities.  Recipient 
Activities  a.  and  c.  apply  to  REACH 
2010  applicants  only,  the  remaining 
recipient  activities  apply  to  both 
REACH  2010  and  REACH  2010  Elderiy 
applicants.  REACH  2010/REACH  2010 
ELDERLY— PHASE  U 

1.  Recipient  Activities 

a.  Implement  the  Community  Action 
Plan  (CAP)  that  addresses  the  selected 
health  priority  area(s)  for  the  target 
population.  The  Grantee  must  target  one 
or  more  specific  racial  or  ethnic 
minority  communities  that  is  African 
American,  American  Indian  or  Alaska 
Native,  Hispanic  American,  Asian 
American,  or  Pacific  Islander.  Initiate 
actions  to  assure  the  interventions  are 


administered  effectively,  appropriately 
and  in  a  timely  manner.  Document  how 
the  CAP  was  modified  to  address 
contingencies  encountered  during  the 
developmental  process.  (REACH  2010 
Only] 

b.  Conduct  ongoing  evaluations  that 
will  document  iimovative  strategies; 
monitor  coalition  activities,  community, 
and  environmental  changes;  and  assess 
the  effects  of  the  intervention. 

c.  Establish  data  systems  to  collect 
data  necessary  to  monitor  and  fully 
capture  the  effects  of  all  project 
activities.  (REACH  2010  Only] 

d.  Maintain  a  coalition  that  develops 
and  sustains  linkages  and  collaborations 
with  local.  State,  and  national  partners. 

e.  Collaborate  with  academic  or  other 
appropriate  institutions  in  the 
collection,  analysis,  and  interpretation 
of  the  data. 

f.  Establish  mechanisms  with  other 
public  and/or  private  groups  to 
maintain  financial  support  for  the 
program  at  the  conclusion  of  Federal 
support. 

g.  Participate  in  conferences  and 
workshops  to  inform  and  educate  others 
regarding  the  experiences  and  lessons 
learned  from  the  project  and  collaborate 
with  appropriate  partners  to  publish  the 
results  of  the  project  to  the  public  health 
community. 

h.  Participate  in  up  to  three  yearly 
CDC  workshops  for  technical  assistance, 
planning,  evaluation  and  other  essential 
programmatic  issues. 

2.  CDC  Activities 

a.  Provide  consultation  and  technical 
assistance  in  the  planning  and 
evaluation  of  program  activities. 

b.  Provide  up-to-date  scientific 
information  on  the  basic  epidemiology 
of  the  priority  area(s),  recommendations 
on  promising  intervention  strategies, 
and  other  pertinent  data  and 
information  needs  for  the  specified 
priority  area(s),  including  prevention 
measures  and  program  strategies. 

c.  Assist  in  the  collection  and  analysis 
of  data  and  evaluation  of  program 
progress. 

d.  Assist  recipients  in  collaborating 
with  State  and  local  health  departments, 
community  planning  groups, 
foundations  and  other  funding 
institutions,  and  other  potential 
partners. 

e.  Foster  the  transfer  of  successful 
prevention  interventions  and  program 
models  through  convening  meetings  of 
grantees,  workshops,  conferences,  and 
communications  with  project  officers. 

f.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
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cooperating  institutions  participating  in 
the  research  project. 

g.  Monitor  recipient  compliance  with 
the  protection  of  human  research 
subjects  requirement. 

American  Indian/Alaska  Native  Core 
Capacity 

Recipient  Activities  for  Core  Capacity 
Building  Programs. 

a.  Develop/enhance  scientific  capacity 
in  epidemiology,  statistics,  surveillance, 
and  data  analysis  from  new  or  existing 
data  systems  (e.g.,  vital  statistics, 
hospital  discharges/Survey  of  AI/AN, 
Behavioral  Risk  Factor  Surveillance 
System  [BRFSS],  etc.)  to  correctly 
identify  the  AI/AN  population(s)  and 
existing  health  disparity  and  to  monitor 
the  effectiveness  of  public  health 
interventions  targeting  these  groups. 
Scientific  capacity  should  include,  but 
not  be  limited  to,  efforts  to  determine: 

(1)  Disease  trends,  including  age  of 
onset  of  disease,  age  at  death,  etc. 

(2)  Geographic  distribution  of  related 
health  priority  area  disparities. 

(3)  Behavioral,  social,  or  ecological 
risk  factors  related  to  the  occurrence  of 
disease. 

(4)  Ways  to  integrate  systems  to 
provide  comprehensive  data  needed  for 
assessing  and  monitoring  the  health  of 
populations  and  program  outcomes. 
Monitoring  and  program  evaluation  are 
considered  essential  components  of 
building  scientific  capacity.  Scientific 
capacity  may  also  extend  to  developing 
access  to  outside  databases,  such  as 
medical  care  and  access  to  laboratory 
capacity  consistent  with  the  overall 
direction  of  the  program. 

b.  Develop  and  implement  a 
Community  Capacity  Plan  (CCP).  which 
includes  specific  objectives  for  building 
capacity  to  reduce  disparities  in  health 
outcomes  for  selected  health  priority 
area(s)and  related  risk  factors. 

The  plan  should  consider  cultxu^ly 
appropriate  behavioral,  policy,  and 
community  approaches  to  reducing 
morbidity  and  mortality  for  the  selected 
health  priority  area(s). 

The  CCP  should  include,  but  not  be 
limited  to,  imderstanding  the  context, 
causes,  and  solutions  for  the  health 
disparity;  commimity  needs  assessment 
to  identify  and  develop  training  and 
technical  assistance;  forming 
partnerships  and  engaging  in 
community  planning;  acciunulating 
resources;  plans  to  develop  and 
implement  a  culturally  appropriate 
intervention(s)  believed  to  bring  about 
desired  effects;  planning  community 
and  systems  changes  that  alter  the 
environmental  context  within  which 
individuals  and  groups  behave;  and 


documenting  changes  in  knowledge, 
attitudes,  beliefs,  or  behaviors  among 
influential  individuals  or  groups,  with 
an  intent  of  diffusing  similar  changes  to 
a  broader  community  population. 

c.  Design  and  implement  an 
evaluation  plan  to  track  and  measure 
process  and  progress  in  developing  a 
core  capacity  program.  The  plan  should 
address  measures  considered  critical  to 
determine  the  readiness  or  ability  of  the 
AI/AN  Commimity  and  its  members  to 
take  action  aimed  at  protective 
behaviors  or  changing  risk,  transforming 
commimity  conditions  and  systems  so 
that  a  supportive  context  exists  to 
sustain  behavior  changes  over  time.  In 
addition,  the  plan  should  include  time- 
specific  objectives  which  account  for 
the  major  activities  of  the  CCP,  the 
means  of  tracking  and  measuring  the 
collaborative  work  with  partners,  and 
any  other  relevant  process  measures. 
Time  lines,  objectives,  and  other 
supporting  documentation  should  be 
included  in  the  evaluation  plan. 

2.  CDC  Activities 

a.  In  collaboration  with  the  recipient, 
provide  appropriate  training  on 
developing  prevention  strategies  [e.g.. 
building  scientific  capacity, 
collaboration  and  partnerships, 
implementing  guidelines  and  model 
programs  on  disease  prevention,  etc.),. 
which  prepare  tribes  to  mobilize  and 
engage  in  prevention  initiatives  for  the 
health  priority  area(s)  selected. 

b.  Provide  technical  assistance 
through  conference  calls,  resource 
material,  training,  and  updated 
information,  as  needed.  Facilitate 
communications  locally,  regionally,  and 
nationally  regarding  resources  and  other 
opportunities  involving  capacity 
building  activities. 

c.  Participate  in  the  evaluation  of 
activities  and  initiatives. 

F.  Application  Content 

The  program  announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requfrements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  when  describing  your 
program  plan.  In  developing  this  plan, 
applicants  must  describe  a  commimity- 
based  program  within  at  least  one  of  the 
six  following  health  priority  areas:  (1) 
infant  mortality,  (2)  diabetes,  (3) 
cardiovascular  diseases,  (4)  HIV 
infection/ AIDS,  (5)  deficits  in  breast  and 
cervical  cancer  screening  and 
management,  or  (6)  deficits  in  child 
and/or  adult  immunizations,  that 


specifically  focuses  on  a  geographically 
defined  racial  or  ethnic  minority 
community  that  is  African  American, 
American  Indian.  Alaska  Native, 
Hispanic  American.  Asian  American,  or 
Pacific  Islander. 

The  narrative  should  be  no  more  than 
31  double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and  12 
point  font.  The  31  page  narrative  does 
not  include  budget,  appended  pages,  or 
items  placed  in  appended  pages 
(resumes,  agency  descriptions,  etc.).  The 
narrative  should  include: 

REACH  2010/REACH  2010  Elderly 

1.  One  Page  Abstract 

Describe  (a)  the  existing  Central 
Coordinating  Organization;  and 
members  of  the  coalition  that  meet  the 
requirements  from  Phase  1;  (b)  target 
racial/ethnic  minority  population(s)  to  ° 
be  served,  and  (c)  the  health  priority 
area(s]  to  be  addressed. 

2.  Background  and  Need 

Based  on  accomplishments  from 
Phase  I  activities,  describe  how  data  and 
community  input  were  coordinated  and 
used  to  document  the  level  of  health 
disparity  among  the  target  population 
and  the  extent  of  the  disparity.  Using 
local  data  collected,  provide  adequate 
documentation  of  the  level  of  health 
disparity  among  the  target  population 
and  the  extent  of  the  disparity  including 
any  data  in  support  of  the  priority  area 
that  defines  the  degree  of  disparity  in 
terms  of  mortality  or  morbidity  or  other 
measures  appropriate  to  the  priority 
area(s),  such  as  risk  conditions  and 
social  determinants  of  health.  Provide  a 
brief  summary  of  the  population  size  of 
the  racial  or  ethnic  group(s)  and  the 
total  population  of  the  catchment  area  of 
the  applicant  and  its  partners,  and  the 
geographic  boundaries  in  which  the 
applicant  will  operate. 

It  has  been  calculated  that  a  minimiun 
of  3,000  persons  with  the  disease  or 
health  priority  condition  per 
community  will  be  necessary  to  find 
statistically  significant  results  between 
baseline  and  completion  of  intervention. 
Since  many  of  the  target  populations 
will  have  considerably  smaller  sample 
sizes,  for  the  purpose  of  this 
aimouncement,  a  target  population  size 
of  3,000  is  desirable  but  not  mandatory. 
Applicants  are  encouraged  to  include  as 
large  a  population  as  possible  in  order 
to  ensure  statistically  significant  results 
once  the  intervention  is  completed.  All 
sources  of  data  and  information  must  be 
referenced. 
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3.  Description  and  Justification  of 
Community  Action  Plan  (CAP) 

Provide  a  clear  CAP  that  addresses  the 
following: 

a.  Justification/Rationale  for  the  CAP, 
including  identification  of  the 
intervention  strategy,  theoretical  and 
empirical  rationale  that  the  intervention 
will  have  the  desired  effect  on  the 
disparity  identified,  and/or  if  the 
intervention  selected  is  based  on  any 
research  conducted  during  Phase  I. 

b.  A  time  line  detailing  initiation  and 
completion  of  all  activities  in  the 
intervention  strategy. 

c.  A  description  of  methods  that  will 
be  used  for  ongoing  program 
documentation  and  feedback  to  the  ■ 
program. 

d.  Description  of  how  commimity 
members  and  other  stakeholders  were 
included  in  the  development  of  the  CAP 
and  how  they  will  be  involved  in  the 
implementation  of  the  CAP. 

e.  An  explanation  of  how  the 
intervention  strategies  relate  to  the 
activities  of  agencies/organizations 
outside  of  the  coalition  that  might  also 
effect  the  outcome  in  the  targeted 
community. 

f.  Measurable  impact  objectives 
leading  to  the  desired  long-term 
outcome  objectives. 

g.  Appropriateness  and  thoroughness 
of  the  data  collection  for  proposed 
activities. 

h.  Resources  needed  to  carry  out 
proposed  activities  in  the  intervention 
strategy. 

i.  The  proposed  plan  for  the  inclusion 
of  women,  ethnic,  and  racial  minorities 
in  research  and  proposed  justification 
when  representation  is  limited  or 
absent. 

4.  Ability  To  Implement  the  Community 
Action  Plan  (CAP) 

This  should  include: 

a.  A  description  of  the  members  of  the 
coalition,  commimity  members  and 
other  stakeholders  and  how  each  relates 
to  implementation  of  the  CAP. 

b.  A  description  of  how  and  who  will 
provide  resources  (e.g.,  financial,  in- 
kind  or  other)  commensurate  with  roles 
described  in  "a." 

c.  Examples  of  accomplishments  that 
occurred  diuing  Phase  I  as  a  result  of 
working  with  the  coalition,  conunimity 
members,  and  other  stakeholders. 

d.  The  potential  for  the  CAP  to 
leverage  additional  public/private 
resources  to  support  the  overall 
prevention  effort. 

e.  The  potential  for  the  CAP  to  assure 
their  ability  to  sustain  the  effort. 


5.  Evaluation  Plan 

The  evaluation  plan  should  provide  a 
description  of  the  evaluation  and 
monitoring  process  that  the  applicant 
will  use  to  track  and  measure  progress 
in  Phase  II.  Describe  who  will  be 
conducting  and  managing  the 
evaluation  plan.  Describe  how  data  will 
be  collected,  analyzed,  used  and 
disseminated  to  improve  the  program. 

Items  covered  in  the  evaluation  plan 
should  address  at  minimum  the 
following  stages:  (a)  Capacity  building, 
(b)  targeted  action,  (c)  community 
system  change  and  change  among 
change  agents,  and  (d)  widespread  risk/ 
protective  behavior  changes. 

6.  Management  Plan 

•   Briefly  describe  how  the  program  will 
be  managed  effectively,  including  staff, 
their  qualifications,  and  organizational 
structure.  This  section  should  also 
describe  the  Memoranda  of  Agreement, 
of  which  a  copy  should  be  provided  in 
the  appendix.  In  accordance  with  Phase 
I.  coalitions  (including  the  CCO)  must 
have  at  minimum  a  commimity-based 
organization  and  three  other 
organizations,  of  which  at  least  one 
must  be: 
REACH  2010: 

a.  local  or  state  health  department. 

b.  university  or  research  organization. 
REACH  2010  Elderly: 

a.  state  and/or  area  agency  on  aging. 

b.  local  or  state  health  department. 

c.  national  and/or  local  minority  aging 
organizations. 

d.  Indian  tribal  organizations  and 
national  Indian  Organizations. 

e.  university  or  research  organization. 
The  applicant  must  be  able  to  show 

strong  representation  by  the  minority 
community  in  the  coalition. 

7.  Budget 

Provide  a  detailed  line-item  budget 
and  narrative  justification  for  all 
operating  expenses  consistent  with  and 
clearly  related  to  the  proposed 
objectives  and  planned  activities  of  this 
cooperative  agreement.  Applicants 
should  budget  for  out  of  state  travel  to 
attend  up  to  three  CDC  workshops/ 
conferences  during  the  budget  year  for 
technical  assistance,  evaluation,  and 
other  essential  programmatic  issues. 

8.  Human  Subjects 

Adequately  address  the  requirements 
of  Title  45  CFR  Part  46  for  the 
protection  of  human  subjects. 

American  Indian/Alaska  Native  Core 
Capacity 

The  application  should  include  the 
following: 


1.  One  Page  Abstract 

Describe  (a)  the  applicant's  tribe, 
organization  or  consortia,  (b)  target 
racial/ethnic  minority  population(s)  to 
be  served,  and  (c)  the  health  priority 
area(s)  to  be  addressed. 

2.  Introduction — Applicant  Description 

a.  Describe  the  applicant's  tribe, 
organization  or  consortia,  including 
purpose  or  mission  (if  applicable),  years 
of  existence  (if  applicable),  and 
experience  in  representing  the  health- 
related  interests  of  the  represented 
tribe(s). 

b.  Describe  the  represented  tribe{s), 
including: 

(1)  The  total  population  size  of  the 
tribe(s)  represented. 

(2)  The  represented  tribe's 
geographical  locations,  their  proximity 
to  you  and  how  you  plan  to  reach  the 
tribe(s). 

c.  Applicants  should  describe  their 
experience  in  community  development, 
including,  but  not  limited  to: 

(1)  Current  and  past  experience  in 
providing  leadership  in  the 
development  of  health-related  programs, 
training  programs  or  health  promotion 

.  campaigns. 

(2)  Current  and  past  experience 
related  to  one  or  more  of  the  health 
priority  area(s)  or  public  health  disease 
prevention  and  control  programs, 
including  descriptions  of  activities  and 
initiatives  developed  and  implemented. 

(3)  Current  and  past  experience  in 
networking  and  in  building  partnerships 
and  alliances  with  other  organizations. 

(4)  Ability  to  provide  support, 
outreach,  and  technical  assistance  on 
health-related  matters  to  the  represented 
tribes. 

d.  Submit  a  letter  of  commitment  ft-om 
the  represented  tribe's  leadership, 
which  indicates  the  tribe's  willingness 
to  participate  in  the  program,  including 
a  copy  of  the  signed  original  in  the 
Appendix. 

3.  Need  To  Address  Health  Priority 
Area(s) 

Describe  the  specific  community's 
health  problem(s)  and  need  for  building 
capacity  to  address  the  selected  health 
priority  area(s)  among  the  represented 
tribe(s).  Discuss  data  needs  and  how  the 
applicant  will  assist  the  tribe(s)  in 
addressing  these  identified  needs.  The 
information  provided  should  describe 
the  following: 

a.  The  extent  to  which  the  tribe(s)  is 
impacted  by  the  health  priority  area(s), 
including  discussion  of  prevalence  rates 
and  any  variations  in  prevalence  among 
represented  tribe(s),  morbidity  and/or 
mortality,  and  other  evidence  of  the 
health  disparity. 
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b.  The  need  to  strengthen  existing 
data  and  add  new  data. 

c.  The  need  for  disease  prevention 
and  control  strategies  that  are  culturally 
appropriate  for  their  populations, 
including  discussion  of  the  challenges, 
limitations  and/or  opportunities  for 
implementing  effective  prevention 
programs. 

d.  The  need  to  develop  a 
comprehensive  and  sustainable  CCP 
among  the  represented  tribe(s). 

4.  Community  Capacity  Plan 

Submit  a  comprehensive  and  detailed 
CCP  that  is  realistic  and  achievable  over 
the  project  period  with  objectives  that 
are  specific,  measurable,  achievable, 
and  time-phased.  The  CCP  should 
clearly  address  the  following:       * 

a.  A  description  of  how  the  applicant 
will  conduct  and  use  results  of  a 
community  needs  assessment  to 
develop  local  or  regional,  culturally 
competent  training  and  technical 
assistance  programs  to  increase  the 
skill-level  of  tribes  and  partners  in  areas 
such  as  epidemiologic  investigative 
methods,  surveillance,  public  health 
policy,  and  other  relevant  topics  as 
identified  through  the  needs  assessment 
process. 

b.  A  description  of  how  the  applicant 
will  identify  and  develop  cultiually- 
competent  intervention  strategies, 
designed  to  enhance  program  efforts  to 
reduce  the  selected  health  disparity. 
Strategies  should  focus  on  public  policy 
and  community  approaches,  but  may 
include  interventions  that  alter  the 
context  within  which  individuals  and 
groups  behave,  increase  awareness  of 
the  disease  burden  and  risk  factors,  and 
promote  healthy  behaviors  to  reduce  the 
selected  disparity. 

c.  A  description  of  who  will  be  the 
target  of  selected  activities  and  how . 
each  proposed  activity  will  be  achieved. 

d.  A  description  of  proposed  linkages 
with  appropriate  partners  (e.g.,  tribal, 
state,  local  health  departments,  and 
other  public  or  private  organizations)  in 
carrying  out  the  proposed  activities  in 
the  CCP. 

e.  A  description  of  how  the  applicant 
will  include  affected  community 
members  in  the  development  and 
implementation  of  the  CCP. 

f.  A  description  of  how  the  applicant 
will  communicate  and  disseminate 
information  and  guidance  to  the 
represented  tribes  and  their 
memberships  (e.g.,  newsletters, 
conferences,  and  meeting  minutes). 

g.  A  time  line  detailing  initiation  and 
completion  of  all  activities  in  the  CCP 
for  the  three-year  project  period. 


5.  Management  Plan 

a.  Provide  a  description  of  how  the 
applicant  will  manage  the  project  to 
accomplish  all  proposed  activities. 

b.  Provide  a  description  of  how  the 
applicant  proposes  to  staff  the  project. 
Provide  job  descriptions  and  indicate  if 
they  are  existing  or  proposed  positions. 
Staffing  should  include  the  commitment 
of  at  least  one  full-time  staff  member  to 
provide  direction  for  the  proposed 
activities.  Demonstrate  that  the  staff 
member(s)  have  the  professional 
background,  experience,  and 
organizational  support  needed  to  fulfill 
the  proposed  responsibilities.  Where 
possible,  identify  staff  responsible  for 
completing  each  activity. 

c.  Describe  the  letters  of  commitment 
from  the  represented  tribe(s)  leadership 
which  indicates  the  tribe's  willingness 
to  participate  in  the  program.  Be  sure  to 
include  the  signed  original  in  the 
Appendix. 

d.  Submit  a  copy  of  the  applicant's 
organizational  chart  and  describe  the 
existing  structure  and  how  it  supports 
the  development  of  the  proposed  CCP 
for  the  health  priority  area(s)  selected. 

6.  Evaluation 

a.  Applicants  should  describe  how 
they  plan  to  measure  the 
implementation  and  progression  of 
various  capacity  building  activities  in 
achieving  the  objectives  during  the 
project  period  (e.g.,  understanding  the 
context,  causes,  and  solutions  for  health 
disparities;  transforming  community 
conditions  and  systems  so  that  a 
supportive  context  exists  to  form  and 
maintain  an  effective  infrastructure; 
accumulating  resources  needed  to 
implement  the  CCP,  etc.). 

b.  Describe  how  the  applicant  will 
dociunent  success  in  building  capacity 
for  the  tribe{s)  (e.g.,  surveys  conducted, 
group(s)  formed,  number  of  trainings 
conducted,  level  of  difficulty  of  the 
training  and  their  rationale,  evidence  of 
acquired  skills  through  application,  and 
the  impact  on  program  objectives). 

c.  Describe  how  the  applicant  will 
assess  the  quantity  and  quality  of 
networking  efforts  (e.g.,  number  of 
planning  meetings  or  meeting  with 
leadership,  the  degree  of  collaboration 
with  leadership  and  other  disease 
prevention  and  control  programs,  and 
the  degree  of  collaboration  with  other 
organizations). 

7.  Budget  and  Accompanying 
Justification 

Provide  a  detailed  budget  and  line- 
item  justification  that  is  consistent  with 
the  stated  objectives  and  planned 
activities.  To  the  extent  possible, 


applicants  are  encouraged  to  include 
budget  items  for  the  following: 

a.  Travel  for  a  minimum  of  one  or  two 
persons  to  attend  up  to  one  national 
conference  on  health  promotion  and 
disease  prevention  related  to  the 
selected  health  priority  area(s). 

b.  Up  to  two  trips  to  Atlanta,  GA,  for 
a  minimum  of  one  or  two  persons,  to 
attend  training  and  technical  assistance 
workshops. 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  form  5161-1.  Forms  are  available  at 
the  following  Internet  address:  http:// 
www.cdc.gov/od/pgo.forminfo.htm. 

The  application  must  be  received  on 
or  before  5  p.m.  July  27,  2002.  Submit 
the  application  to: 

Technical  Information  Management- 
PA02153,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Rd,  Room 
3000,  Atlanta,  GA  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  on  or  before  the 
deadline  date. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goal  stated  in  section  "A. 
Purpose"  of  this  announcement. 
Measiu«s  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Each  application  will  be  reviewed  by 
CDC  staff  utilizing  the  Technical 
Acceptability  Review  (TAR)  process 
which  is  a  non-competitive  process. 

REACH  2010/REACH  2010  Eldery 

1.  Descriptien  and  Justification  of  the 
Community  Action  Plan  (CAP):  (35 
Points)  [REACH  2010  Only] 

a.  The  extent  to  which  the  applicant 
provides  a  justification/rationale  for  the 
CAP,  including  identification  of  the 
intervention  strategy,  theoretical  and 
empirical  rationale  that  the  activity/ 
intervention  will  have  the  desired  effect 
on  the  disparity  identified,  and/or  if  the 
intervention  selected  is  based  on  any 
research  conducted  during  Phase  I. 
[REACH  2010  Onlyl 
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b.  Extent  to  which  the  applicant 
provides  a  time  line  detailing  initiation 
and  completion  of  all  activities  in  the 
intervention  strategy.  [REACH  2010 
Only] 

c.  Extent  to  which  the  applicant 
describes  methods  that  will  be  used  for 
on-going  program  documentation  and 
feedback  to  the  program. 

d.  Extent  to  wnich  the  applicant 
demonstrates  how  community  members 
and  other  stakeholders  were  included  in 
the  development  of  the  CAP  and  how 
they  will  be  involved  in  the 
implementation  of  the  CAP.  [REACH 
2010  Only] 

e.  Extent  to  which  the  applicant 
explains  how  the  intervention  strategies 
relate  to  the  activities  of  agencies/ 
organizations  outside  the  coalition  that 
might  also  effect  the  outcome  in  the 
targeted  community. 

f  Extent  to  which  the  applicant 
presents  reasonable  measurable  impact 
objectives  leading  to  the  desired  long- 
term  outcome  objectives. 

g.  Extent  to  which  the  data  collected 
for  the  proposed  activities  is  appropriate 
and  thorough.  [REACH  2010  only] 

h.  Adequacy  of  resources  needed  to 
carry  out  activities  in  the  intervention 
strategy. 

i.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  minorities  in  research 
and  proposed  justification  when 
representation  is  limited  or  absent.  This 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

2.  Abihty  to  Implement  the  Commimity 
Action  Plan:  (30  Points)  [REACH  2010 
Only] 

a.  Extent  to  which  the  applicant 
describes  members  of  the  coalition, 
community  members  and  other 
stakeholders  and  how  each  relates  to 
implementation  of  the  CAP.  [REACH 
2010  Only] 

b.  Extent  to  which  the  applicant 
describes  how  and  who  will  provide 
resources  (e.g.,  financial,  in-kind,  or 
other)  commensurate  with  roles 
described  in  "a." 


c.  Extent  to  which  the  applicant 
provides  examples  of  accomplishments 
that  occurred  during  Phase  I  as  a  result 
of  working  with  the  coalition, 
community  members,  and  other 
stakeholders. 

d.  Extent  to  which  the  applicant 
demonstrates  the  potential  for  the  CAP 
to  leverage  additional  public/private 
resources  to  support  overall  prevention 
effort.  [REACH  2010  Only] 

e.  Extent  to  which  the  applicant 
demonstrates  the  potential  for  the  CAP 
to  assure  sustainability  of  the  effort. 

3.  Evaluation  Plan  (15  Points) 

a.  The  extent  to  which  the  applicant 
provides  a  description  of  the  evaluation 
and  monitoring  process  that  the 
applicant  will  use  to  track  and  measure 
progress  in  Phase  II. 

b.  Extent  to  which  the  applicant 
describes  who  will  be  conducting  and 
managing  the  evaluation  plan. 

c.  Extent  to  which  the  applicant 
describes  how  data  will  be  collected, 
analyzed,  used  and  disseminated  to 
improve  the  program. 

4.  Background  and  Need:  (10  Points) 

a.  The  extent  to  which  the  applicant, 
based  on  accomplishments  from  Phase  I 
activities,  describes  how  data  and 
community  input  were  coordinated  and 
used  to  document  the  level  of  health 
disparity  among  the  target  population 
and  the  extent  of  the  disparity. 

b.  The  extent  to  which  the  applicant, 
using  data  collected  locally,  provides 
adequate  documentation  of  the  level  of 
health  disparity  among  the  target 
population  and  the  extent  of  the 
disparity.  Provide  any  data  in  support  of 
the  priority  area  that  defines  the  degree 
of  disparity  in  terms  of  mortality, 
morbidity,  or  other  measures 
appropriate  to  the  priority  area(s)  Such 
as  risk  conditions  and  social 
determinants  of  health. 

[REACH  2010  Only] 

c.  The  extent  to  which  the  applicant 
describes  the  population  size  of  the 
racial  or  ethnic  group{s)  and  the  total 
population  of  the  catchment  area  of  the 
applicant  and  its  partners,  and  the 
geographic  boundaries  in  which  the 
applicant  will  operate.  All  sources  of 
data  and  information  must  be 
referenced. 

5.  Management  Plan  (10  Points) 

Extent  to  which  the  applicant 
adequately  describes  how  the  program 
will  be  managed  effectively,  including 
staffing  and  their  qualifications  and 
organizational  structiu-e.  This  section 
should  also  describe  the  Memoranda  of 
Agreement  of  which  the  signed  original 


should  be  provided  in  the  appendix.  In 
accordance  with  Phase  I,  Coalition- 
(including  the  CCO)  must  have  at  a 
minimum  a  community-based 
organization  and  three  other 
organizations,  of  which  at  least  one 
must  be: 

REACH  2010 

a.  local  or  state  health  department 

b.  university  or  research  organization 

REACH  2010  Elderly: 

a.  state  and/or  area  agency  on  aging 

b.  local  or  state  health  department 

c.  national  and/or  local  minority  aging 
organizations 

d.  Indi£ui  tribal  organizations  and 
national  Indian  Organizations 

e.  university  or  research  organization 
The  applicant  must  be  able  to  show 

strong  representation  by  the  minority 
community  in  the  coalition. 

6.  Budget:  (Not  Scored) 

Extent  to  which  a  line-item  budget  is 
reasonable,  clearly  justified,  and  is 
consistent  with  the  purposes  and 
objectives  of  the  cooperative  agreement. 

7.  Human  Subjects:  (Not  Scored) 

The  applicant  should  adequately 
address  the  requirements  of  Title  45, 
CFR  Part  46  for  the  protection  of  hiunan 
subjects. 

American  Indian/Alaska  Native  Core 
Capacity 

1.  Community  Capacity  Plan  (25  points) 
"REACH  2010  Only 

a.  The  extent  to  which  CCP  is  realistic 
and  the  extent  to  which  the  objectives 
are  specific,  measurable,  achievable, 
relevant,  time-phased,  and  likely  to  be 
accomplished  during  the  three-year 
budget  period. 

b.  Extent  to  which  a  community  needs 
assessment  will  be  conducted  and  used 
to  develop  culturally-competent  training 
and  technical  assistance  programs  to 
increase  the  skill  level  of  tribes  and 
partners  in  areas  such  as  epidemiologic 
investigative  methods,  siu^eillance, 
public  health  policy,  and  other  relevant 
topics  as  identified  through  the  needs 
assessment  process  and  organizational 
involvement  in  program  activities. 

c.  Extent  to  wnich  the  applicant 
identifies  culturally  competent 
intervention  strategies  designed  to 
enhance  program  efforts  to  reduce  the 
selected  health  disparity. 

d.  Extent  to  which  the  applicant 
describes  who  the  program  will  target 
and  how  each  proposed  activity  will  be 
achieved. 

e.  Extent  to  which  the  applicant 
describes  proposed  linkages  with 
appropriate  partners  (e.g.,  tribal,  state. 
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local  health  departments,  and  other 
public  or  private  organizations)  in 
carrying  out  the  Community  Capacity 
Plan. 

f.  Extent  to  which  the  applicant 
describes  how  affected  conunimity 
members  will  be  included  in  the 
development  and  implementation  of  the 
CCP. 

g.  Extent  to  which  the  applicant 
describes  how  communication  and 
dissemination  of  information  and 
guidance  will  be  conducted  with  the 
represented  tribe(s)  £md  their 
memberships  (e.g.,  newsletters, 
conferences,  and  meeting  minutes). 

h.  Extent  to  which  the  applicant 
provides  time  lines  for  initiation  and 
completion  of  all  proposed  activities  for 
the  three-year  period. 

2.  Management  Plan  (25  points) 

a.  Extent  to  which  the  applicant 
describes  how  the  project  will  be 
managed  to  accomplish  all  proposed 
activities. 

b.  Extent  to  which  the  applicant 
provides  a  description  of  proposed 
staffing  for  the  project,  including 
providing  job  descriptions  and 
indicating  if  they  are  existing  or 
proposed  positions.  Staffing  should 
include  the  commitment  of  at  least  one 
full-time  staff  member  to  provide 
direction  for  the  proposed  activities. 
Demonstrate  that  the  staff  member(s) 
have  the  professional  background, 
experience,  and  organizational  support 
needed  to  fulfill  the  proposed 
responsibilities.  Where  possible, 
identifying  staff  responsible  for 
completing  each  activity. 

c.  Extent  to  which  the  applicant 
describes  the  letters  of  commitment 
from  the  represented  tribe  leadership 
which  indicates  the  tribe's  willingness 
to  participate  in  the  program.  Inclusion 
of  signed  originals  should  be  provided 
in  the  Appendix. 

d.  Extent  to  which  the  applicant 
submits  a  copy  of  the  applicant's 
organizational  chart,  and  describes  the 
existing  structure  and  how  it  supports 
the  development  of  the  proposed  CCP 
for  the  health  priority  area(s)  selected. 

3.  Need  To  Address  Health  Priority 
Area(s)  (20  points) 

The  extent  to  which  the  applicant 
documents  the  need  for  building 
capacity  to  address  the  selected  health 
priority  area(s)  for  an  AI/AN  population, 
including: 

a.  The  extent  to  which  the  tribe(s)  is 
impacted  by  the  health  priority  area(s), 
including  discussion  of  prevalence  rates 
and  any  variations  in  prevalence  among 
represented  tribe(s),  morbidity  and/ or 


mortality,  and  other  evidence  of  the 
health  disparity. 

b.  The  need  to  strengthen  existing 
data  and  add  new  data. 

c.  The  need  for  disease  prevention 
and  control  strategies  that  are  culturally 
appropriate  for  their  populations, 
including  discussion  of  the  challenges, 
limitations  and/or  other  opportunities 
for  implementing  effective  prevention 
programs. 

d.  The  need  to  develop  a 
comprehensive  and  sustainable  CCP 
among  the  represented  tribe(s). 

4.  Introduction — Applicant  Description 
(15  points) 

a.  The  extent  to  which  the  applicant 
clearly  describes  the  tribe,  organization 
or  consortia,  including  purpose  or 
mission  (if  applicable),  years  of 
existence  (if  applicable),  and  experience 
in  representing  the  health-related 
interests  of  the  represented  tribe(s). 

b.  The  extent  to  which  the  applicant 
describes  the  population  size  of  the  total 
tribe(s)  represented,  geographic 
location(s)  and  proximity  to  the 
applicant  (if  applicable). 

c.  The  extent  of  the  applicant's 
capacity  and  ability  to  conduct  the 
activities  as  evidenced  by  the: 

(1)  Current  and  past  experience  in 
providing  leadership  in  the 
development  of  health-related  programs, 
training  programs  or  health  promotion 
campaigns. 

(2)  Current  and  past  experience 
related  to  jone  or  more  of  the  health 
priority  area(s)  or  public  health  disease 
prevention  and  control  programs, 
including  descriptions  of  activities  and 
initiatives  developed  and  implemented. 

(3)  Current  and  past  experience  in 
networking  and  in  building  partnerships 
and  alliances  with  other  organizations. 

(4)  Ability  to  provide  support, 
outreach,  and  technical  assistance  on 
health-related  matters  to  the  represented 
tribes. 

5.  Evaluation  (15  points) 

a.  The  extent  to  which  the  applicant 
describes  how  they  plan  to  measure  the 
implementation  and  progression  of 
various  capacity  building  activities  in 
achieving  the  objectives  during  the 
three-year  project  period  (e.g., 
understanding  the  context,  causes,  and 
solutions  for  health  disparities; 
transforming  community  conditions  and 
systems  so  that  a  supportive  context 
exists  to  form  and  maintain  an  effective 
infrastructure;  accumulating  resources 
needed  to  implement  the  Community 
Capacity  Plan,  etc.). 

b.  Extent  to  which  the  applicant 
documents  success  in  building  capacity 
for  the  tribe(s)  (e.g.,  number  of  training 


conducted,  level  of  difficulty  of  the 
training  and  their  rationale,  evidence  of 
acquired  skills  through  application,  and 
the  impact  on  program  objectives), 
c.  Extent  to  which  the  applicant 
describes  the  quantity  and  quality  of 
networking  efforts  (e.g.,  number  of 
planning  meetings  or  meeting  with 
leadership,  the  degree  of  collaboration 
with  leadership  and  other  disease 
prevention  and  control  programs,  and 
the  degree  of  collaboration  with  other 
organizations). 

6.  Budget  and  Accompanying 
Justification  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  clear  budget 
consistent  with  the  stated  objectives  and 
work  plan. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
three  copies  of: 

1.  Semi-aimual  progress  reports.  The 
first  report  is  due  by  April  30,  2003,  and 
subsequent  reports  will  be  due  on  the 
30th  of  April  each  year  through  April 
30,  2006.  The  second  report  is  due  90 
days  after  the  end  of  the  budget  period. 
The  semi-annual  progress  report  and 
accompanying  budget  and  budget 
justification  will  be  used  to  process  your 
continuation  award.  Semi-annual 
progress  reports  should  include  the 
following  information: 

a.  A  succinct  description  of  the 
program  accomplishments/narrative  and 
progress  made  in  meeting  each  program 
objective  during  the  first  six  months  of 
the  budget  period  (June  30  through 
December  31)  and  should  consist  of  no 
more  than  50  pages. 

b.  The  reason  for  not  meeting 
established  program  goals  and  strategies 
to  be  implemented  to  achieve  unmet 
objectives. 

c.  A  one-year  line  item  budget  and 
budget  justification. 

d.  For  all  proposed  contracts,  provide 
the  name  of  contractor,  period  of 
performance,  method  of  selection, 
method  of  accountability,  scope  of 
work,  and  itemized  budget  and  budget 
justification.  If  the  information  is  not 
available  when  the  application  is 
submitted,  please  indicate  TO  BE 
DETERMINED  until  the  information  is 
available.  When  the  information 
becomes  available,  it  should  be 
submitted  to  the  CDC  Procurement  and 
Grants  Management  Office  contact 
identified  in  this  program 
announcement.  The  semiannual 
progress  report  will  be  used  as  evidence 
of  the  Program's  attainment  of  goals  and 
objectives. 
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2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports  >  no  more  than  90  days  after  the 
end  of  the  project  period. 

Fiscal  Reporting  Requirements 

a.  Awardee  is  required  to  obtain 
annual  audit  of  these  CDC  funds 
(program-specific  audit)  by  a  United 
States  based  audit  firm  with 
international  branches  and  current 
licensure/authority  in  country,  and  in 
accordance  with  International 
Accoimting  Standards  or  equivalent 
standard(s)  approved  in  writing  by  CDC. 

b.  A  Fiscal  Recipient  Capability 
Assessment  may  be  required,  pre  or  post 
award,  with  potential  awardee  in  order 
to  review  their  business  management 
and  fiscal  capabilities  regarding  the 
handling  of  U.S.  funds. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  I  in  the  application 
kit. 
AR-1    Human  Subjects  Requirements 

(if  applicable) 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research  (if  applicable) 
AR-4    HIV/ AIDS  Confidentiality 

Provisions  (if  applicable) 
AR-5    HIV  Program  Review  Panel 

Requirements  (if  applicable) 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-ID    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
**AR-15    Proof  of  Non-Profit  Status 
* 'American  Indian/ Alaska  Native  Core 

Capacity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  foimd  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Sylvia 
Dawson,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Prociirement  and"  Grants  Office, 


Announcement  Niunber  00121,  Centers 
for  Disease  Control  and  Prevention, 
Room  3000,  2920  Brandywine  Road, 
Mailstop  E-18,  Atlanta,  Georgia  30341- 
4146,  Telephone  number:  770-488- 
2771,  E-mail  address:  snd8@cdc.gov. 
For  program  technical  assistance, 
contact:  Letitia  Presley-Can trell.  Health 
Education  Specialist,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  4770  Buford  Hwy,  NE, 
Mailstop  K-30,  Atlanta,  Georgia  30341, 
Telephone:  (770)  488-5426,  E-mail 
Address:  LRPO@cdc.gov. 

Dated:  June  14,  2002. 
Sandra  R.  Manning.  CGFM, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  02-15547  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02183] 

Monitoring  Prevalence  of  STDs  and  TB 
Infection  In  Persons  Entering 
Corrections  Facilities;  Part  A:  Building 
Capacity  for  Monitoring  STD  and  TB 
Prevalence;  Part  B:  Enhanced 
Activities  for  Monitoring  STD  and  TB 
Prevalence  in  Existing  Sites;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  monitoring  prevalence  of 
sexually  transmitted  diseases  (STDs) 
and  tuberculosis  (TB)  infection  in 
corrections  facilities.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Sexually  Transmitted 
Diseases  (STDs).  Measurable  outcomes 
of  the  program  will  be  in  alignment  with 
one  or  more  of  the  following 
performance  goals  for  National  Center 
for  HIV,  STD  and  TB  Prevention: 

(1)  Reduce  the  incidence  of  primary 
and  secondary  syphilis. 

(2)  Reduce  the  incidence  of  congenital 
syphilis. 

(3)  Eliminate  tuberculosis  in  the 
United  States. 

This  program  has  two  Parts.  The 
purpose  of  Part  A — Building  Capacity 
for  Monitoring  STD  and  TB  Prevalence 
is:  (1)  To  develop  systems  for  collecting 
and  reporting  STD  and  TB  screening 
data  in  persons  entering  jails  and 


juvenile  detention  facilities;  and  (2)  to 
develop  methods  utilizing  these  data  to 
help  guide  STD'  and  TB  prevention  and 
intervention  activities. 

The  purpose  of  Part  B — Enhanced 
Activities  for  Monitoring  STD  and  TB 
Prevalence  in  Existing  Sites  is:  (1)  To 
enhance  existing  systems  for  collecting 
and  reporting  STD  and  TB  screening 
data  in  persons  entering  jails  and 
juvenile  detention  facilities;  and  (2)  to 
develop,  refine  and  identify  the 
programmatic  benefit  of  epidemiologic 
methods  utilizing  these  data  for 
prevention  and  intervention  activity 
planning. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  31 7E  and  318  of  the  Public 
Health  Service  Act  (42  U.S.C.  sections 
247b-6  and  247c).  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.978. 

C.  Eligible  Applicants 

Part  A 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally 
recognized  Indian  tribal  governments.  In 
consultation  with  States,  assistance  may 
be  provided  to  political  subdivisions  of 
States.  Project  areas  awarded  funds  in 
FY  1999,  FY  2000,  or  FY  2001  under 
Program  Announcement  99000, 
"Comprehensive  STD  Prevention 
System  (CSPS),  Monitoring  Prevalence 
of  STDs  and  TB  Infection  in  Persons 
Entering  Corrections  Facilities'  are  not 
eligible  for  funding  under  Part  A. 

PartB 

Only  project  areas  awarded  funds  in 
FY  1999,  FY  2000,  or  FY  2001  under 
Program  Announcement  99000, 
"Comprehensive  STD  Prevention 
System  (CSPS),  Monitoring  Prevalence 
of  STDs  and  TB  Infection  in  Persons 
Entering  Corrections  Facilities,"  (i.e., 
Alabama,  Arizona,  Arkansas,  Louisiana. 
Massachusetts,  Missouri,  North 
Carolina,  Oregon,  San  Francisco,  Rhode 
Island,  Wisconsin)  are  eligible  to  apply 
for  funds  under  Part  B. 

D.  Availability  of  Funds 

Part  A 

Approximately  $125,000  is  available 
in  FY  2002  to  fund  two  to  four  awards. 
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[t  is  expected  that  the  average  award 
will  be  $50,000,  ranging  from  $30,000  to 
$70,000.  It  is  expected  that  the  awards 
will  begin  on  or  before  September  30, 
2002  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  two  years.  Funding  estimates  may 
change. 

PartB 

Approximately  $75,000  is  available  in 
FY  2002  to  fund  one  to  three  awards.  It 
is  expected  that  the  average  award  will 
be  $30,000,  ranging  from  $20,000  to 
$50,000.  It  is  expected  that  the  awards 
will  begin  on  or  before  September  30, 
2002  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  two  years.  Funding  estimates  may 
change. 

Part  A  and  B 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports,  data 
quality  and  timely  submission,  analyses 
performed  and  uses  of  data  for 
providing  epidemiologic  guidance  to 
STD  and  TB  prevention  and 
intervention  activities,  and  the 
availability  of  funds. 

Use  of  Funds 

Part  A 

Funds  may  be  used  to  support 
personnel  and  to  purchase  equipment, 
supplies,  and  services  directly  related  to 
project  activities  (i.e.,  improve  the 
collection,  management,  and  reporting 
of  data).  Funds  may  not  be  used  to 
provide  direct  medical  care. 

PartB 

Funds  may  be  used  to  support 
personnel  and  services  that  are  related 
to  project  activities  (i.e.,  enhance  the 
collection,  management,  reporting,  and 
analysis  of  data).  Funds  may  not  be  used 
to  provide  direct  medical  care. 

Recipient  Financial  Participation 

Grantees  will  be  required  to  provide 
matching  funds  at  a  ratio  of  1:2  (i.e.,  $1 
of  new  state  or  local,  public  or  private 
resources  for  each  $2  of  federal 
resources  awarded).  New  resoiuces  may 
include  newly  identified  funds  or  newly 
identified  in-kind  resources. 

Fimding  Preference 

Funding  preference  may  be  given  to 
achieve  geographical  diversity. 

E.  Program  Requirements  (Part  A  and 
B) 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 


under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

Part  A 

1.  Recipient  Activities 

a.  Design  and  implement  a 
surveillance  system  that  will  address 
the  study  objectives  in  Section  A  by 
implementing  a  monitoring  system  for 
STDs  and  TB  among  persons  entering 
corrections  facilities. 

b.  Collect  data  on  at  least  75  men  per 
week  and  25  women  per  week.  If  a 
single  facility  does  not  have  this  many 
entrants  per  week,  multiple  facilities 
may  participate  so  as  to  provide  the 
required  sample  size.  Jail,  juvenile,  and 
prison  facilities  are  eligible  to 
participate.  Both  male  and  female 
inmates  must  be  included  in  the  project. 

c.  Collect  data  that  pertains  to  the  first 
routine  medical  intake  for  men  and 
women.  Ideally,  the  intake  should  occur 
at  the  point  of  entry  into  the  criminal 
justice  system,  but  if  not,  it  should 
occur  before  any  medical  care  or 
treatment  is  provided.  The  intake 
should  occur  within  14  days  of 
admission. 

d.  Collect  the  following  demographic 
and  STD-related  variables:  Sex,  age, 
race/ethnicity,  zip  code  or  census  tract 
of  residence,  date  of  admission, 
symptoms  (men  only),  and  STD 
laboratory  results.  In  addition,  the 
following  TB-related  variables  for  each 
person  tested  must  be  collected: 
Coimtry  of  birth,  history  of  TB,  prior 
Purified  Protein  Derivative  (PPD)  status, 
PPD  result,  and  for  those  positive,  chest 
x-ray  findings  and  use  of  Isoniazid 
(INH)  prophylaxis. 

e.  Submit  data  in  line-listed  format 
quarteriy  to  CDC. 

f.  Analyze  data  in  a  manner  that  helps 
provide  epidemiologic  guidance  to  STD 
and  TB  prevention  and  intervention 
activities.  Jail  and  juvenile  chlamydia 
and/or  gonorrhea  screening  data  should 
be  shared  with  the  appropriate  Regional 
Infertility  Prevention  Program  Advisory 
Committee. 

g.  Attendance  for  one  to  two  project 
staff  members  at  an  annual  principal 
investigator  meeting  is  required. 

h.  Participation  in  mondily 
conference  calls  is  required. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  project. 

b.  Conduct  one  site  visit  to  each 
funded  project  for  technical  assistance. 

c.  Assist  in  designing  a  data 
management  system  and  designing  data 
analyses  to  help  guide  STD  and  TB 
prevention  and  intervention  activities. 


PartB 

1.  Recipient  Activities 

Applicants  should  have  a  proven 
history  of  having  successfully 
implemented  and  sustained  STD  and  TB 
prevalence  data  collection  in  a 
correctional  facility  as  illustrated  by 
addressing  the  following: 

a.  Design  and  implement  a 
surveillance  system  that  will  address 
the  study  objectives  in  section  A  by 
implementing  a  monitoring  system  for 
STDs  and  TB  among  persons  entering 
corrections  facilities. 

b.  Collect  data  on  at  least  75  men  per 
week  and  25  women  per  week.  If  a 
single  facility  does  not  have  this  many 
entraiits  per  week,  multiple  facilities 
may  participate  so  as  to  provide  the 
required  sample  size.  Jail,  juvenile,  and 
prison  facilities  are  eligible  to 
participate.  Both  male  and  female 
inmates  must  be  included  in  the  project. 

c.  Collect  data  that  pertains  to  the  first 
routine  medical  intake  for  men  and 
women.  Ideally,  the  intake  should  occur 
at  the  point  of  entry  into  the  criminal 
justice  system,  but  if  not,  it  should 
occiu  before  any  medical  care  or 
treatment  is  provided.  The  intake 
should  occur  within  14  days  of 
admission. 

d.  Collect  the  following  demographic 
and  STD-related  variables:  Sex,  age, 
race/ethnicity,  zip  code  or  census  tract 
of  residence,  date  of  admission, 
symptoms  (men  only),  and  STD 
laboratory  results.  In  addition,  the 
following  TB-related  variables  for  each 
person  tested  are  being  collected: 
country  of  birth,  history  of  TB,  prior 
PPD  status,  PPD  results,  and  for  those 
positive,  chest  x-ray  findings  and  use  of 
INH  prophylaxis.  Additional  variables 
collected  for  local  use  should  be 
described. 

e.  Submit  data  in  line-listed  format 
quarterly  to  CDC. 

f.  Analyze  data  in  a  manner  that  helps 
provide  epidemiologic  guidance  to  STD 
and  TB  prevention  and  intervention 
activities.  Jail  and  juvenile  chlamydia 
and/or  gonorrhea  screening  data  should 
be  shared  with  the  appropriate  Regional 
Infertility  Prevention  Program  Advisory 
Committee. 

g.  Attendance  for  one  to  two  project 
staff  members  at  an  annual  principal 
investigator  meeting  is  required. 

h.  Participation  in  monthly 
conference  calls  is  required. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  project. 

b.  Conduct  one  site  visit  to  each 
funded  project  for  technical  assistance. 
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c.  Assist  in  designing  a  data 
management  system  and  designing  data 
analyses  to  help  guide  STD  and  TB 
prevention  and  intervention  activities. 

F.  Application  Content  (Part  A  and  B) 

Letter  of  Intent  (LOI) 

An  LOI  is  required  from  potential 
applicants.  The  narrative  should  be  no 
more  than  two  double-spaced  pages, 
printed  on  one  side,  with  one-inch 
margins,  and  unreduced  font.  The  LOI 
should  include  the  following:  Program 
Aimouncement  number  01283,  name, 
address,  and  telephone  number  of  a 
contact  person  and  whether  you  intend 
to  apply  for  Part  A  or  Part  B.  The  LOIs 
will  be  used  to  assist  CDC  in  planning 
the  application  review  process. 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  proposal. 
The  narrative  should  be  no  more  than 
ten  double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  font. 

The  narrative  should  consist  of,  at 
minimum,  a  plan,  objectives,  methods, 
evaluation,  and  budget.  Applicants  may 
submit  for  more  than  one  site  for  these 
activities,  but  the  maximum  amount  of 
Federal  funds  awarded  to  each  grantee 
will  be  limited  to  $70,000  (Part  A)  and 
$50,000  (Part  B). 

Letter  of  Support 

Provide  evidence  of  support  from  the 
corrections  facility  by  attaching  a  letter 
in  support  of  the  proposal. 

G.  Submission  and  Deadline  (Part  A 
andS) 

Letter  of  Intent  (LOI) 

On  or  before  July  12,  2002.  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.btm. 

Application  packages  must  be 
submitted  in  the  following  order: 
Cover  letter 
Table  of  Contents 
Application 


Budget  Information  Form 

Budget  Justification 

Checklist 

Assurances 

Certification 

Disclosure  Form 

HIV  Assurance  Form  (if  applicable) 

Human  Subjects  Certification  (if 

applicable) 
Indirect  Cost  Rate  Agreement  (if 

applicable) 
Narrative 

Applications  must  be  submitted  in 
hard  copy  form. 

The  application  must  be  received  on 
or  before  July  31,  2002.  Submit  the 
application  to:  Technical  Information 
Management — PA02183,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Infection,  2920  Brandywine 
Rd,  Room  3000,  Atlanta,  GA  30341- 
4146. 

Deadline:  Letters  of  intent  and 
applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  5  P.M.  Eastern  Time  on 
the  deadline  date.  Applicants  sending 
applications  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensiu^  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

G.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  section  "A. 
Purpose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Each  application  will  be  evaluated  * 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 


Part  A 

1.  Plan:  The  degree  to  which  the 
applicant  describes  the  project  plan  and 
indicates  a  time  frame  for  project 
activities.  The  extent  to  which  the  plan 
addresses  each  of  the  program 
requirements  listed  below.  (20  points) 

The  application  should  include: 

a.  A  description  of  the  extent  of 
collaboration  between  the  health 
department  and  corrections  facility  for 
the  pmpose  of  implementing  routine 
STD  and  TB  screening  and  data 
collection  as  evidenced  by  a  letter  of 
support  from  the  corrections  facility. 

b.  A  description  of  who  woidd  be 
offered  STD  and  TB  services  and  which 
services  would  be  offered. 

c.  A  description  of  changes,  if  any. 
that  would  be  made  to  the  current 
system,  with  respect  to  medical  services 
provided,  data  collected,  data 
management. 

d.  A  description  of  the  proposed  data 
analyses  and  the  extent  to  which  these 
analyses  will  help  provide 
epidemiologic  guidance  to  STD  and  TB 
prevention  and  intervention  activities. 

e.  The  degree  to  which  the  applicant 
adequately  addresses  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  activities.  (5  points)  This 
includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  project  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
include  the  process  of  establishing 
partnerships  with  communities  and 
recognition  of  mutual  benefits. 

2.  Objectives:  The  degree  to  which  the 
applicant  describes  how  the  project 
proposes  to  develop  systems  for 
collecting,  and  reporting  STD  and  TB 
screening  data  in  persons  entering  jails 
and  juvenile  detention  facilities  and  to 
develop  methods  utilizing  these  data  to 
help  guide  STD  and  TB  prevention  and 
intervention  activities.  (20  points) 

The  application  should  include: 

a.  A  description  that  addresses  the 
method  by  which  and  the  extent  to 
which  STD/TB  prevalence  data  or  other 
data  collected  in  conjunction  with  STD/ 
TB  data  will  be  used  to  help  provide 
epidemiologic  guidance  and  otherwise 
inform  STD  and  TB  programmatic 
prevention  and  intervention  activities. 

b.  Expertise  of  project  staff  to  analyze 
data  and  to  develop  future  analytic 
plans.  Also  include  a  plan  for 
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dissemination  df  findings  to  local  public 
health  agencies,  corrections  officials, 
and  Regional  Infertility  Prevention 
Program  Advisory  Conunittees  for  use  in 
providing  guidance  to  STD  and  TB 
control  prevention  and  intervention 
activities. 

c.  The  extent  to  which  the  number  of 
men  and  women  per  week  for  whom 
data  will  be  submitted  exceeds  the 
required  75  men  and  25  women  per 
week  at  the  participating  jails. 

3.  Methods:  The  degree  to  which  the 
methods  described  for  implementing 
and  evaluating  data  collection  and 
analyses  are  appropriate.  (20  points) 

The  application  should  include: 

a.  A  description  of  participating 
corrections  facilities:  Include  daily 
census,  intakes  per  week  for  men  and 
women  (include  breakdown  by  age 
group  and  race/ethnicity,  if  available), 
average  length  of  stay,  and  where 
iiunates  come  from  (area  of  draw, 
referral  patterns). 

b.  A  description  that  includes  the 
extent  to  which  all  core  STD  data 
elements  (presence  of  genital  ulcer, 
iirethral  discharge  in  men  only,  syphilis 
test  results,  stage  of  syphilis,  gonorrhea 
results,  chlamydia  results,  HIV  results, 
pregnancy  test  results)  and  TB  data 
elements  (country  of  birth,  history  of 
TB,  prior  PPD  status,  PPD  resuUs,  and 
for  those  positive,  chest  x-ray  findings 
and  use  of  INH  prophylaxis)  will  be 
collected. 

c.  A  description  of  the  extent  of 
medical  services  at  intake:  Describe 
medical  services  provided  at  intake, 
including  how  many  days  after 
admission  services  are  provided,  and 
whether  medical  history,  physical  exam, 
and  lab  testing  are  completed.  State 
whether  inmates  are  asked  about  STD  or 
TB  symptoms  routinely,  if  all  receive 
STD  tests  (and  which  STD  tests  are 
routinely  conducted)  and  tuberculin 
skin  tests  (TST),  and  what  follow-up 
care  is  provided  for  STD  and  TST 
positive  persons  on  site. 

d.  A  description  of  data  management: 
Describe  the  management  of  STD  {md 
TB  data  routinely  collected  at  intake. 
Describe  what  data  are  recorded  and 
where.  Explain  what  computerized  data 
systems,  if  any,  are  in  place  and 
describe  what  computerized  system  will 
be  used  for  this  project. 

e.  A  description  and  explanation  of 
the  methods  that  will  be  used  to 
determine  the  percentage  of  eligible 
detainees  that  are  tested. 

4.  Evaluation  Plan:  The  degree  to 
which  the  applicant  provides  a  plan  for 
evaluating  the  accuracy  and 
completeness  of  the  data  provided  by 
the  corrections  facility  that  is 
appropriate  and  comprehensive.  The 


application  should  include  a 
description  and  extent  to  which  a  plan 
for  evaluating  how  these  data  will  be 
used  to  help  provide  epidemiologic 
guidance  to  STD  and  TB  prevention  and 
intervention  activities.  (20  points) 

5.  Sustainability  of  the  project:  The 
degree  to  which  project  activities  will  be 
integrated  with  existing  STD  and  TB 
surveillance  activities  and  will  be 
continued  without  this  source  of 
funding.  Please  explain  why  successful 
activities  developed  by  this  proposal 
can  be  sustained  past  the  duration  of  the 
project  period  and  what  will  ensure  that 
this  happens.  (15  points) 

6.  Buaget:  The  degree  to  which  the 
budget  is  reasonable,  clearly  justified 
and  consistent  with  the  intent  of  the 
aimoimcement.  The  matching  funds 
requirement  is  not  scored,  however  it  is 
reflected  in  the  evaluation  criteria 
(criteria  niunber  5)  related  to  the 
sustainability  of  the  program,  (not 
scored) 

7.  Human  Subjects:  The  extent  to 
which  the  application  adequately 
addresses  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  humsm 
subjects,  (not  scored) 

PartB 

1.  Objectives:  The  degree  to  which  the 
applicant  describes  how  the  project 
proposes  to  enhance  existing  systems 
for  collecting  and  reporting  STD  and  TB 
screening  data  in  persons  entering  jails 
and  juvenile  detention  facilities  and  to 
develop  and  refine  epidemiologic 
methods  utilizing  these  data  for 
prevention  and  intervention  activity 
plaiming.  (30  points) 

The  application  should  include: 

a.  A  description  that  includes  a  plan 
for  using  the  STD/TB  prevalence  data  or 
other  data  collected  as  part  of  this 
project  to  help  provide  epidemiologic 
guidance  and  otherwise  inform  STD  and 
TB  programmatic  prevention  and 
intervention  activities  and  for 
demonstrating  the  programmatic  benefit 
of  having  such  data  available. 

b.  A  description  of  the  current  ability 
of  staff  to  analyze  data  and  of  future 
analytic  plans.  Also  a  plan  for 
dissemination  of  findings  to  local  public 
health  agencies,  corrections  officials, 
and  Regional  Infertility  Prevention 
Program  Advisory  Committees  for  use  in 
providing  guidance  to  STD  and  TB 
control  prevention  and  intervention 
activities. 

c.  The  extent  to  which  the  number  of 
men  and  women  per  week  for  whom 
data  are  submitted  exceeds  the  required 
75  men  and  25  women  per  week  at  the 
participating  jails. 

2.  Methods:  The  degree  to  which  the 
applicant  describes  methods  for 


implementing  and  evaluating  the  data 
collection  and  analyses  that  are 
appropriate.  (20  points) 
The  application  should  include: 

a.  A  description  of  current  and  new  (if 
applicable)  participating  corrections 
facilities:  Include  daily  census,  intakes 
per  week  for  men  and  women  (include 
breakdown  by  age  group  and  race/ 
ethnicity,  if  available),  average  length  of 
stay,  and  where  inmates  come  from 
(area  of  draw,  referral  patterns). 

b.  The  extent  to  which  medical 
services  are  provided  at  intake:  Describe 
medical  services  provided  at  intake, 
including  how  many  days  after 
admission  services  are  provided,  and 
whether  medical  history,  physical  exam, 
and  lab  testing  are  completed.  State 
whether  inmates  are  asked  about  STD  or 
TB  symptoms  routinely,  if  all  receive 
STD  tests  (and  which  STD  tests  are 
routinely  conducted)  and  TST.  and 
what  follow  up  care  is  provided  for  STD 
and  TST  positive  persons  on  site. 

c.  A  description  of  the  data 
management  plan:  Describe  the 
management  of  STD  and  TB  data 
routinely  collected  at  intake.  Describe 
what  data  are  recorded  and  where. 

d.  The  extent  to  which  STD/TB 
prevalence  data  or  other  data  collected 
in  conjunction  with  these  data  are 
being,  or  will  be,  used  to  help  provide 
epidemiologic  guidance  to  STD  and  TB 
prevention  and  intervention  activities. 

e.  A  description  of  what  new  data 
and/or  methods  will  be  used  in  future 
activities  should  also  be  included. 

f.  A  description  and  explanation  of 
the  methods  that  are  used  to  determine 
the  percentage  of  eligible  detainees  that 
are  tested. 

3.  Plan:  The  degree  to  which  the 
applicant  describes  the  current  and 
future  project  plans  and  indicates  a  time 
frame  for  new  project  activities.  The 
plan  should  address  each  of  the  program 
requirements  listed  below.  (15  points) 

The  application  should  include: 

a.  The  extent  of  collaboration  between 
the  health  department  and  corrections 
facility  for  the  purpose  of  conducting 
routine  STD  and  TB  screening  and  data 
collection  as  evidenced  by  a  letter  of 
support  from  the  corrections  facility  or 
facilities. 

b.  A  description  of  currently  offered 
STD  and  TB  services  and  what  new 
services  would  be  offered. 

c.  A  description  that  includes  the 
extent  to  which  all  core  STD  data 
elements  (presence  of  genital  ulcer, 
urethral  discharge  men  only,  syphilis 
test  results,  stage  of  syphilis,  gonorrhea 
results,  chlamydia  results,  HIV  results, 
pregnancy  test  results)  and  TB  data 
elements  (country  of  birth,  history  of 
TB,  prior  PPD  status,  PPD  resuhs,  and 
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for  those  positive,  chest  x-ray  findings 
and  use  of  INH  prophylaxis)  are 
currently  collected  and  plans  for  future 
collection  of  these  data  elements  or 
plans  for  collecting  other  variables  to  be 
used  in  local  analyses. 

d.  The  degree  to  which  the  applicant 
adequately  addresses  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  activities.  (5  points)  This 
includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  project  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
include  the  process  of  establishing 
partnerships  with  communities  and 
recognition  of  mutual  benefits. 

4.  Sustainability  of  the  project:  The 
degree  to  which  project  activities  have 
been  integrated  with  existing  STD  and 
TB  surveillance  activities  and  will  be 
continued  without  this  source  of 
funding.  The  degree  to  which  the 
applicant  explains  why  successful 
activities  developed  by  this  proposal 
can  be  sustained  past  the  duration  of  the 
project  period  and  what  will  ensure  that 
this  happens.  (15  points) 

5.  Evaluation  Plan:  The  degree  to 
which  the  applicant's  plan  for 
evaluating  the  accuracy  and 
completeness  of  the  data  provided  by 
the  corrections  facility  is  appropriate 
and  comprehensive.  The  application 
should  include  a  description  of  the 
extent  of  current  and  future  evaluations 
with  regard  to  how  the  data  is  used 
ciirrently  and  how  the  data  will  be  used 
to  help  provide  epidemiologic  guidance 
to  STD  and  TB  prevention  and 
intervention  activities.  (15  points) 

6.  Budget:  The  degree  to  which  the 
budget  is  reasonable,  clearly  justified 
and  consistent  with  the  intent  of  the 
announcement.  The  matching  funds 
requirement  is  not  scored,  however  it  is 
reflected  in  the  evaluation  criteria 
(criteria  number  4)  related  to  the 
sustainability  of  the  program,  (not 
scored) 

7.  Human  Subjects:  The  extent  to 
which  the  application  adequately 
addresses  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects,  (not  scored) 

I.  Other  Requirements  (Part  A  and  B) 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 


1.  Annual  progress  reports.  The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness. 

2.  Financial  status  report,  no  or  than 
90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program: 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    mV/AIDS  Confidentiality 

Provisions 
AR-5     HIV  Program  Review  Panel 

Requirements 
AR-7    Executive  Order  12372 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-14    Accounting  System 

Requirements 
AR-22    Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  aimouncements 
can  be  found  on  the  CDC  Home  Page 
Internet  address  http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Jesse  L. 
Robertson,  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office,  < 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000  Mailstop  E-15, 
Atlanta,  Georgia  30341-4146. 
Telephone:  (770)  488-2747,  E-mail 
Address:  jtr4@cdc.gov. 

For  program  technical  assistance, 
contact: 

Richard  Kahn,  MS,  Epidemiology  and 
Surveillance  Branch,  Division  of  STD 
Prevention,  National  Center  for  HIV, 
STD  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  N.E.. 
Mailstop  E-02,  Atlanta,  GA  30333, 
Telephone  Number:  (404)  639-8956, 
E-mail  Address:  rhkO@cdc.gov, 
or 

Joe  Posid,  MPH,  Division  of  TB 
Elimination,  National  Center  for  HIV, 


STD.  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention 
(CDC).  1600  Clifton  Road,  N.E., 
Mailstop  E-27,  Atianta,  GA,  30333. 
Telephone  Number:  (404)  63^1855, 
E-mail  Address:  jmp2@cdc.gov. 

Dated:  June  14,  2002. 
Sandra  R.  Manning,  CGFM, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  02-15543  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02145] 

Coalition  Capacity  Building  for  Teen 
Pregnancy  Prevention;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  2002  funds  for 
a  cooperative  agreement  program  for 
Coalition  Capacity  Building  for  Teen 
Pregnancy  Prevention.  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  Education  and 
Community-Based  Programs,  Family 
Planning,  Maternal,  Infant,  and  Child 
Health,  HIV,  and  Sexually  Transmitted 
Diseases  (STDs). 

The  purpose  of  this  program 
announcement  is  to  assist  recipients  to 
build  capacity  through  the  application 
of  science-based  principles  to  prevent 
teen  pregnancy  and  promote  adolescent 
reproductive  health,  including 
abstinence,  and  the  prevention  of  STDs 
and  HIV.  This  will  be  accomplished 
through  capacity  building,  including 
program  evaluation. 

This  program  announcement  contains 
two  components: 

1 .  Increasing  Capacity  in  Teen 
Pregnancy  Prevention  through  National 
Organizations 

2.  Increasing  Capacity  in  Teen 
Pregnancy  Prevention  through  State  and 
Local  Coalitions 

The  focus  of  the  Increasing  Capacity 
in  Teen  Pregnancy  Prevention  ttu-ough 
National  Organizations  component  is  to 
assist  national  organizations  to  develop 
a  nationwide  strategic  plan,  and  provide 
technical  assistance  to  State  and  local 
organizations  to  implement,  translate, 
and  disseminate  science-based  programs 
that  prevent  teen  pregnancy  and 
promote  adolescent  reproductive  healthy 
including  abstinence  and  the  prevention 
STDs  and  HIV,  thereby  increasing  the 
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idaptation  of  science-based 

nterventions. 

The  focus  of  the  Increasing  Capacity 
In  Teen  Pregnancy  Prevention  through 
State  and  Local  Coalitions  component  is 
to  strengthen  the  ability  of  State  and  city 
teen  pregnancy  prevention  coalitions  to 
select,  implement,  and  evaluate  science- 
based  programs  that  address  local 
needs. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

I    This  program  is  authorized  under 
Section  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
section  241(a)  and  247b  (k)  (2)),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

C.  Eligible  Applicants 

For  the  component  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
through  National  Organizations,  an 
eligible  applicant  is  a  national 
nonprofit,  non-governmental 
organization  proposing  to  serve 
coalitions  that  have  a  documented 
history  of  providing  teen  pregnancy 
prevention  training  and  capacity 
building.  Faith-based  organizations  are 
eligible  to  apply  for  funding  under  this 
program  announcement. 

National  organizations  are  uniquely 
qualified  to  plan  and  develop  a 
nationwide  strategy  to  prevent  teen 
pregnancy  and  promote  adolescent 
reproductive  health,  and  to  provide 
technical  assistance  to  State  and  local 
coalitions. 

Applicants  must  meet  the  following 
criteria: 

a.  Have  a  currently  valid  Internal 
Revenue  Service  (IRS)  501(c)(3)  tax- 
exempt  status. 

b.  Have  a  documented  five  year  record 
of  providing  teen  pregnancy  prevention 
capacity-building  assistance  (i.e., 
materials  development,  training, 
technical  consultation,  or  technical 
service)  to  community  coalitions  in 
multiple  States. 

c.  Have  the  specific  charge  from  its 
Articles  of  Incorporation.  Bylaws,  or  a 
resolution  from  its  executive  board  or 
governing  body  to  operate  regionally  or 
nationally  (i.e.,  multi-state)  within  the 
United  States  or  its  territories. 

For  the  component  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
through  State  and  Local  Coalitions, 
applications  may  be  submitted  by  State 
or  city  coalitions  working  in  teen 
pregnancy  prevention  from  cities  with 
populations  of  500,000  or  more  (based 
on  2000  census  figures). 

Because  the  numbers  of  teen 
pregnancies  are  higher  in  many  large 
urban  areas,  eligibility  is  limited  to 


cities  larger  than  500,000.  State.or  city- 
based  coalitions  are  in  the  imique 
position  to  improve  State  and  city  teen 
pregnancy  prevention  coalitions  and  to 
assist  in  the  selection,  implementation, 
and  evaluation  of  science-based 
programs  that  address  local  needs. 
These  organizations  are  also  imiquely 
positioned  to  represent  the  community 
and  be  recognized  as  the  agency 
responsible  for  the  health  of  the  State  or 
city. 

Note  to  all  applicants:  Public  Law 
104-65  states  that  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not 
be  eligible  for  the  receipt  of  Federal 
funds  constituting  an  award,  grant, 
contract,  loan,  or  any  other  form. 

D.  Availability  of  Funds 

For  the  component  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
through  National  Organizations, 
approximately  $500,000  is  available  in 
FY  2002  to  fund  approximately  one  to 
three  awards.  It  is  expected  that  the 
average  award  will  be  $165,000.  ranging 
fi'om  $100,000  to  $500,000. 

For  the  component  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
through  State  and  City  Coalitions, 
approximately  $800,000  is  available  in 
FY  2002  to  fund  approximately  three  to . 
eight  awards.  It  is  expected  that  the 
average  award  will  be  $100,000,  ranging 
from  $80,000  to  $180,000. 

CDC  expects  that  the  awards  will 
begin  on  or  about  August  31.  2002.  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress,  as 
shown  by  required  reports,  and  the 
availability  of  funds. 

Use  of  Funds 

a.  You  may  use  funds  to: 

(1)  Support  persormel 

(2)  Purchase  equipment,  supplies  and 
services  directly  related  to  project 
activities 

b.  You  may  not  use  funds  to: 

(1)  Supplant  State  or  local  health 
department  funds 

(2)  Provide  direct  services 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  you  will  be 
responsible  for  the  activities  under  1. 
Recipient  Activities,  and  CDC  will  be 
responsible  for  the  activities  listed 
under  2.  CDC  Activities. 


Increasing  Capacity  in  Teen  Pregnancy 
Prevention  Through  National 
Organizations 

1.  Recipient  Activities 

a.  Convene  an  expert  panel  of 
researchers  and  evaluators  to  develop  a 
strategic  plan  to  increase  the  use  of 
science-based  interventions  in  national. 
State,  and  local  programs  to  prevent 
teen  pregnancy  and  promote  adolescent 
reproductive  health. 

b.  Provide  technical  assistance  to 
State  and  local  organizations,  especially 
the  coalitions  funded  through  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
through  State  and  Local  Coalitions  of 
this  announcement,  to  increase  the  use 
of  science-based  interventions. 

c.  Disseminate  science-based  practices 
and  findings  through  meetings, 
publications,  technical  assistance  to 
State  and  local  organizations,  and  other 
means. 

d.  Collaborate  with  CDC  on  program 
development,  implementation, 
evaluation,  and  the  dissemination  of 
findings. 

2.  CDC  Activities  for  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
Through  National  Organizations 

a.  Assist  national  researchers  and 
evaluators  to  develop  a  national 
strategic  plan. 

b.  Assist  recipients  to  develop  and 
disseminate  publications. 

c.  Provide  technical  assistance  to 
recipients  on  methods  to  prevent  teen 
pregnancy  and  promote  adolescent 
reproductive  health. 

Increasing  Capacity  in  Teen  Pregnancy 
Prevention  Through  State  and  Local 
Coalitions 

1.  Recipient  Activities 

a.  Review  current  scientific  literature 
on  teen  pregnancy  prevention  and  youth 
development. 

b.  Through  rigorous  scientific 
evaluation,  identify  programs  and 
program  elements  that  have  been  shown 
to  be  effective  in  preventing  teen 
pregnancy. 

c.  Collaborate  with  other  funded 
recipients  to  share  approaches. 

d.  Collaborate  with  national 
organizations  funded  through  the 
Increasing  Capacity  in  Teen  Pregnancy 
Prevention  through  National 
Organizations  component  of  this 
aimouncement  to  provide  assistance 
with  the  dissemination  of  science-based 
approaches. 

e.  Assess  the  status  of  the  coalition,  to 
determine  technical  assistance  needs 
regarding  science-based  approaches  to 
prevent  teen  pregnancy. 
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f.  Provide  technical  assistance  to: 

(1)  Ensure  that  the  identitied 
community  is  involved  in  planning. 

(2)  Assess  community  needs  and 
assets  related  to  teen  pregnancy 
prevention. 

(3)  Select  science-based  interventions 
to  prevent  teen  pregnancy  that  meet  the 
identiHed  needs. 

(4)  Ensure  quality  implementation  of 
selected  interventions. 

(5}  Design  and  implement  quality 
evaluation,  both  process  and  outcome, 
that  will  ensure  program  improvement 
and  accountability. 

(6)  Analyze  and  translate  findings  into 
documents  that  may  be  disseminated 
through  scientific  journals,  monographs, 
toolkits,  media,  internet  or  other  means. 

(7)  Use  data  to  improve  programs  and 
policies. 

g.  Track  impact  of  technical  assistance 
through  progress  of  recipient  activities. 

h.  Be  willing  to  collaborate  with  CDC 
on  pro-am  development, 
implementation,  and  evaluation,  and 
the  dissemination  of  the  findings. 

2.  CDC  Activities  for  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
Through  State  and  Local  Coalitions 

a.  Analyze,  translate  and  disseminate 
findings  through  publications,  meetings, 
and  other  means. 

b.  Assist  in  the  coordination  of 
activities  between  national.  State,  and 
city  organizations  funded  through  the 
hicreasing  Capacity  in  Teen  Pregnancy 
Prevention  through  National 
Organizations  and  Increasing  Capacity 
in  Teen  Pregnancy  Prevention  through 
State  and  Local  Coalitions  of  this 
announcement. 

c.  Provide  programmatic  consultation, 
technical  assistance,  and  training  to 
recipients. 

d.  Facilitate  communication  between 
funded  organizations  fi'om  the 
Increasing  Capacity  in  Teen  Pregnancy 
Prevention  through  National 
Organizations  and  Increasing  Capacity 
in  Teen  Pregnancy  Prevention  through 
State  and  Local  Coalitions  components 
of  this  announcement. 

F.  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  to  develop  the 
application  content.  Your  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  when 
writing  your  narrative.  Be  sure  to 
include  all  information  listed  in  the 
program  announcement  as  required, 
including  the  attachments. 

The  narrative  should  be  no  more  than 
15  double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins  and 


unreduced  font..  It  should  be  stapled 
together  in  the  upper  left  hand  comer. 
Do  not  include  materials  that  are  not 
requested.  Materials  not  requested  will 
be  discarded. 

Narrative  for  Increasing  Capacity  in 
Teen  Pregnancy  Prevention  Through 
National  Organizations 

1 .  Capacity 

a.  Provide  a  publication  list  showing 
your  expertise  in  teen  pregnancy 
prevention. 

b.  Provide  evidence  of  a  five-year 
record  of  providing  organizational 
capacity-building  assistance  to  State  or 
city  teen  pregnancy  prevention 
coalitions  or  similar  organizations.  Such 

•  evidence  should  consist  of  the 
following: 

(1)  Mission  Statement 

(2)  Bylaws 

(3)  Description  of  past  and  current 
activities  and  accomplishments 

(4)  Proof  of  501{c)3  status 

c.  Provide  conference  agendas  for 
national  and  regional  meetings 
specifically  sponsored  by  your 
organization,  addressing  teen  pregnancy 
prevention. 

d.  Include  awards  received  for 
leadership  in  teen  pregnancy 
prevention. 

e.  Include  letters  of  support 
demonstrating  your  relationships  with 
State  coalitions  addressing  teen 
pregnancy  prevention  and  your 
leadership  in  teen  pregnancy 
prevention. 

f.  Describe  the  technical  expertise  of 
your  staff  in  teen  pregnancy  prevention. 

g.  Describe  results  of  similar  efforts 
that  used  the  skills  of  providing 
technical  assistance  to  other  agencies, 
disseminating  findings,  smd  convening 
expert  panels. 

2.  Operational  Plan 

a.  Identify  overall  goals  for  the  three- 
year  project  that  use  your  organization's 
strengths  and  meet  the  goal  of 
increasing  the  implementation  and 
evaluation  of  science-based 
interventions. 

b.  Support  the  goals  with  objectives 
for  the  12-month  budget  period  that  are 
specific,  measurable  and  realistic. 

c.  Describe  how  the  project  will  be 
implemented. 

a.  Identify  activities  that  are  likely  to 
achieve  each  objective  for  the  budget 
period. 

e.  Describe  an  appropriate 
management  and  staffing  plan  as 
indicated  by  Ciuriculum  Vitae  (CVs), 
job  descriptions  and  organizational 
charts. 

f.  Provide  a  realistic  timeline  for 
activities. 


g.  Indicate  willingness  to  collaborate 
with  CDC  and  other  national 
organizations. 

3.  Evaluation 

a.  Provide  an  evaluation  plan  which 
will  define  process  and  outcome 
evaluation  measures  that: 

(1)  Demonstrate  progress  in  meeting 
objectives. 

(2)  Provide  objective  and  quantitative 
evidence  of  effectiveness  of  approach. 

4.  Budget 

Provide  a  clearly  detailed  and 
justified  line  item  budget  and  narrative 
that  is  consistent  with  the  intended  use 
of  funds. 

5.  Human  Subjects 

Address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects. 

Narrative  for  Increasing  Capacity  in 
Teen  Pregnancy  Prevention  Through 
State  and  Local  Coalitions 

1.  Organizational  Capacity 

a.  Describe  yoiu  organization's 
leadership  role  in  teen  pregnancy 
prevention. 

b.  Provide  evidence  of  a  five  year 
record  as  a  coalition  with  the  ability  to 
work  innovatively  with  communities. 
Such  evidence  should  consist  of  the 
following: 

(1)  Coalition  mission  statement 

(2)  Roster  of  members 

(3)  Bylaws 

(4)  Description  of  past  and  current 
activities  and  accomplishments 

(5)  Proof  of  501  (c)(3)  or  State 
government  status 

(6)  CVs  demonstrating  the  technical 
expertise  of  staff  in  teen  pregnancy 
prevention.  Indicate  which  staff 
position  will  have  the  lead 
responsibility  for  project. 

(7)  Letters  of  support  from  coalition 
members,  community  agencies,  or  other 
community  leaders. 

2.  Operational  Plan 

a.  Identify  overall  goals  for  the  three- 
year  project  that  use  the  organization's 
strengths  and  increase  the 
implementation  and  evaluation  of 
science-based  interventions. 

b.  Support  the  goals  with  objectives 
that  are  specific,  measurable  and 
realistic  for  the  12-month  budget  period. 

c.  Describe  how  the  plan  will  be 
implemented. 

d.  Discuss  the  evaluation  capacity  of 
the  coalition. 

e.  Propose  potential  community 
partners  to  meet  any  gaps  in  evaluation 
capacity. 


Federal  Register / Vol.  67.  No.  119 /Thursday,  June  20,  2002 /Notices 


42021 


f.  Identify  activities  that  are  likely  to 
achieve  each  objective  for  the  budget 
period. 

g.  Describe  appropriate  management 
and  staffing  plan  as  indicated  by  CVs, 
job  descriptions  and  organizational 
charts. 

h.  Provide  a  realistic  timeline  for 
activities. 

i.  Indicate  willingness  to  collaborate 
with  CDC  and  other  national 
organizations. 

3.  Evaluation 

a.  Describe  an  evaluation  plan  that 
will: 

(1)  Document  progress  in  meeting 
objectives. 

(2)  Provide  evidence  of  effectiveness 
of  approach. 

4.  Budget 

Provide  a  clearly  detailed  and 
justified  line  item  budget  and  narrative 
that  is  consistent  with  the  intended  use 
of  funds. 

5.  Human  Subjects 

Address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  humsm 
subjects. 

G.  Submission  and  Deadline 

Submit  original  and  two  copies  of 
CDC  form  1246  (0MB  Number  0920- 
0428). 

Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
http://www.cdc.gov/od/pgo/ 
forminfo.htm 

The  application  must  be  received  on 
or  before  5:00  p.m.  Eastern  Time  July 
23,  2002.  Submit  the  application  to: 
Technical  Information  Management — 
PA02145,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Rd,  Room 
3000,  Atlanta,  GA  30341-4146. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  on  or  before  5  p.m.  Eastern 
Time  on  the  deadline  date.  Applicants 
sending  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters, 
consider  the  application  as  having  been 
received  by  the  deadline. Applications 
which  do  not  meet  the  above  criteria 
will  not  be  eligible  for  competition  and 


will  be  discarded.  Applicants  will  be 
notified  of  their  failure  to  meet  the 
submission  requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  must 
be  objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
measiires  of  effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 

Evaluation  Criteria  for  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
Throu^  National  Organizations: 

1 .  Operational  Plan  (45  points) 

The  extent  to  which: 

a.  The  overall  goals  for  the  project 
period  use  the  organization's  strengths 
and  meet  the  goal  of  increasing  the 
implementation  and  evaluation  of 
science-based  interventions. 

b.  The  goals  with  objectives  for  the 
12-month  budget  period  are  specific, 
measurable  and  realistic. 

c.  Implementation  plans  are  clear  and 
appropriate. 

d.  Activities  are  likely  to  achieve  each 
objective  for  the  budget  period. 

e.  Management  and  staffing  plan  as 
indicated  by  CVs,  job  descriptions  and 
organizational  charts  are  appropriate. 

f.  Timeline  for  activities  is  realistic. 

g.  Applicant  states  willingness  to 
collaborate  with  CDC  and  other  national 
organizations. 

2.  Capacity  .(35  points) 

The  extent  to  which  the  applicant 
documents  its  status  as  a  national  leader 
in  teen  pregnancy  prevention  as  shown 
by: 

a.  A  publication  list  showing 
expertise  in  teen  pregnancy  prevention. 

b.  Mission  statement,  bylaws,  and  a 
description  of  past  and  current  activities 
and  accomplishments. 

c.  Conference  agendas  for  national 
and  regional  meetings  specifically 
sponsored  by  the  organization, 
addressing  teen  pregnancy  prevention. 

d.  Awards  for  leadership  in  teen 
pregnancy  prevention  received  by  the 
organization. 

e.  Letters  of  support  demonstrating 
appropriate  relationships  with  State 
coalitions  addressing  teen  pregnancy 
prevention  and  its  leadership  in  teen 
pregnancy  prevention. 


f.  CVs  demonstrating  the  technical 
expertise  of  staff  in  teen  pregnancy 
prevention. 

g.  Descriptions  and  results  of  other 
similar  efforts  that  used  the  same  skills 
of  providing  technical  assistance  to 
other  agencies,  disseminating  results 
and  convening  expert  panels. 

3.  Evaluation  (20  points) 

The  extent  to  which  the  applicant 
defines  process  and  outcome  evaluation 
measures  that: 

a.  Demonstrate  progress  in  meeting 
objectives. 

b.  Provide  evidence  of  effectiveness  of 
approach  to  reduce  teen  pregnancy. 

4.  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
detailed,  itemized,  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

5.  Protection  of  Human  Subjects  (not 
Scored) 

The  extent  to  which  the  applicant 
adequately  addresses  the  requirements 
of  Title  45  CFR  Part  46  for  the 
protection  of  human  subjects. 

Evaluation  Criteria  for  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
through  State  and  Local  Coalitions: 

1.  Operational  Plan  (45  points) 

The  extent  to  which: 

a.  The  overall  goals  for  the  thr^-year 
project  period  use  the  organization's 
strengths  and  meet  the  goal  of 
increasing  the  implementation  and 
evaluation  of  science-based 
interventions. 

b.  Goals  with  objectives  for  the  12- 
month  budget  period  are  specific, 
measurable  and  realistic. 

c.  The  plan  is  likely  to  meet  proposed 
objectives. 

d.  Evaluation  capacity  of  the  coalition 
is  described.  Potential  community 
partners  to  meet  any  gaps  in  evaluation 
capacity  are  appropriate. 

e.  Activities  are  likely  to  achieve  each 
objective  for  the  budget  period. 

f.  Appropriate  management  and 
staffing  plan  as  indicated  by  CVs,  job 
descriptions  and  organizational  charts 
are  appropriate. 

g.  A  realistic  timeline  for  activities  is 
provided. 

h.  Applicant  states  willingness  to 
collaborate  with  CDC  and  other  national 
organizations. 

2.  Capacity  (35  points) 

The  extent  to  which  the  applicant 
documents  its  leadership  role  in  teen 
pregnancy  prevention,  evidence  of  five- 
year  record  as  a  coalition,  and  ability  to 
work  innovatively  with  communities  as 
shown  by: 
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a.  Coalition  mission  statement,  roster 
of  members,  bylaws  and  description  of 
past  and  current  activities  and 
accomplishments. 

b.  CVs  demonstrating  the  technical 
expertise  of  staff  in  teen  pregnancy 
prevention  and  indicating  which  staff 
position  will  have  the  lead 
responsibility  for  project. 

c.  Letters  of  support  from  coalition 
members,  commimity  agencies  or  other 
community  leaders. 

3.  Evaluation  (20  points) 

The  extent  to  which  the  applicant 
proposes  process  and  outcome 
evaluation  measures  that: 

a.  Demonstrate  progress  in  meeting 
objectives. 

b.  Provide  evidence  of  effectiveness  of 
approach. 

4.  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
detailed,  itemized,  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

5.  Protection  of  Human  Subjects  (not 
scored) 

The  extent  to  which  the  applicant 
adequately  addresses  the  requirements 
of  Title  45  CFR  part  46  for  the 
protection  of  human  subjects. 

H.  Other  Requirements 

Technical  Reporting  Requirements  for 
all  programs  Provide  CDC  with  original 
plus  two  copies  of: 

1 .  Semi-annual  progress  reports.  The 
first  report  is  due  April  15,  2003. 
Subsequent  semi-annual  reports  will  be 
due  on  the  28th  of  February  each  year 
through  February  28,  2006. 

Continuation  Application  Guidance 

The  April  15th  semi-annual  progress 
report  and  accompanying  budget  and 
budget  justification  will  be  used  to 
process  your  continuation  award.  Semi- 
annual progress  reporis  should  include 
the  following  information  outlined  in 
the  requirements  under  items  (a) 
throu^  (e): 

a.  A  succinct  description  of  the 
program  accomplishments/narrative  and 
progress  made  in  meeting  each  program 
objective  during  the  first  six  months  of 
the  budget  period  (August  31  through 
February  28).  It  should  consist  of  no 
more  than  20  pages. 

b.  The  reason  for  not  meeting 
established  program  goals  and  strategies 
to  be  implemented  to  achieve  unmet 
objectives  (see  performance  measures 
below  for  each  program  area). 

c.  A  description  of  any  new  objectives 
including  the  expected  impact  on  the 
overall  burden  of  teenage  pregnancy. 


d.  A  one  year  line  item  budget  and 
budget  justification. 

e.  For  all  proposed  contracts,  provide 
the  name  of  contractor,  period  of 
performance,  method  of  selection, 
method  of  accoiuitability,  scope  of 
work,  and  itemized  budget  and  budget 
justification,  ff  the  information  is  not 
available  when  the  application  is 
submitted,  please  indicate  "TO  BE 
DETERMINED"  until  the  information  is 
available.  When  the  information 
becomes  available,  it  should  be 
submitted  to  the  CDC  Procurement  and 
Grants  Management  Office  contact 
identified  in  this  program 
announcement.  Document  and  report 
the  niunber  of  training  programs  offered 
and  the  number  of  people  trained. 

2.  Annual  progress  reports.  The 
annual  report  is  due  no  more  than  90 
days  after  the  end  of  the  budget  period 
(August  31,  2003)  and  should  consist  of 
the  same  information  outlined  for  the 
semi-annual  progress  report  in  (a) 
through  (c)  above. 

3.  Financial  status  reports,  due  no 
more  than  90  days  after  the  end  of  the 
budget  period. 

4.  Final  financial  and  performance 
reports,  due  no  more  than  90  days  after 
the  end  of  the  project  period. 

Performance  Measures  for  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
Through  National  Organizations 

1.  Evidence  of  a  national  strategic 
plan  to  prevent  teen  pregnancy 
developed  in  partnership  with  CDC  and 
other  national  organizations,  focusing 
on  teen  pregnancy  prevention, 
nationally  recognized  researchers,  and 
evaluators. 

2.  Evidence  of  dissemination  of 
information  about  science-based  teen 
pregnancy  prevention  programs  to 
organizations  working  with  youth  on 
the  national,  State  and  local  levels. 
Dissemination  can  be  achieved  through 
meetings,  papers,  video  conferences, 
websites,  reports  and  other  innovative 
methods. 

Performance  Measures  for  Increasing 
Capacity  in  Teen  Pregnancy  Prevention 
Through  State  and  Local  Coalitions 

1.  Evidence  of  targeted  technical 
assistance  in  science-based  teen 
pregnancy  prevention  provided  to 
coalition  members  and  other  targeted 
organizations. 

2.  Evidence  of  dissemination  of 
information  on  science-based 
approaches  to  teen  pregnancy 
prevention  including  evaluation 
through  documentation  of  technical 
assistance,  presentations,  papers, 
reports  and  other  innovative  methods. 


Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  follo.wing  additional 
requirements  are  applicable  to  both 
components. 

AR-4    HIV/ AIDS  Confidentiality 
Provisions 

AR-5    HIV  Program  Review  Panel 
Requirements 

AR-7    Executive  Order  12372  Review 

AR-8    Public  Health  System  Reporting 
Requirements 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11     Healthy  People  2010 

AR-12    Lobbying  Restrictions 

AR-14    Accounting  System 
Requirements 

AR-1 5    Proof  of  Non-Profit  Status 

AR-21     Small,  Minority,  Women- 
Owned  Businesses 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http./fwww.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
LaKasa  Wyatt,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers" 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone 
number:  770-488-2728,  E-mail  address: 
lwyatt@cdc.gov. 

For  program  technical  assistance 
contact:  Mary  Schauer,  MSPH,  Health 
Scientist,  Division  of  Reproductive 
Health,  Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway  NE 
MS  K-22,  Atlanta  GA  30341,  Telephone 
number:  770-488-6306,  E-mail  address: 
mes9@cdc.gov. 

Dated:  lune  14,  2002. 
Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 

Office,  Centers,  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-15544  Filed  6-19-02;  8:45  am] 
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EEPARTMENT  OF  HEALTH  AND 
UMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Availability  of  Government-Owned 
Inventions  for  Licensing 

agency:  Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Human  Services. 
action:  Notice. 


SUMMARY:  The  inventions  named  in  this 
notice  are  owned  by  agencies  of  the 
United  States  Govenunent  and  are 
available  for  licensing  in  the  United 
States  (U.S.),  In  accordance  with  35 
U.S.C.  207,  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  Thomas  E.  O'Toole,  M.P.H.,  Deputy 
Director,  Technology  Transfer  Office, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  K-79, 1600 
Clifton  Road,  Atlanta,  GA  30333, 
telephone  (770)  488-8611;  facsimile 
(770)  488-8615;  or  email  tto@cdc.gov.  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  impublished  patent 
applications. 
A  Candidate  DNA  Vaccine  Expressing 

West  Nile  Premembrane  and  Envelope 

Proteins  Protects  Mouse  and  Horse 

from  Virus  Challenge  (CDC  Ref.  #  I- 

001-01/0),  U.S.  Patent  SN:  09/826,115 
Monoclonal  Antibodies  against  Fungi 

and  Methods  for  Their  Use  (CDC  Ref. 

#  1-002-01/0),  U.S.  Patent  SN  60/ 

311,458 
Work  Force  Information  Zone — Web 

Portal  (CDC  Ref.  #:  1-004-01/0) 
Isocyanate  Derivatizing  Agent  and 

Methods  of  Production  and  Use  (CDC 

Ref.  #:  1-005-97/1),  U.S.  Patent 

SN:09/700,155 
Multicoupon  Biofihn  CFSTR  (CDC  Ref. 

#:  1-006-01/0) 
Wearable  Kneel-Sit  Support  Device 

(CDC  Ref.  #:  1-007-01/0),  U.S.  Patent 

SN:  60/300,315 
Colorimetric  Artemisinin  and 

Artemisinin  Derivatives  Assay  and 
'    Assay  Kit  (CDC  Ref.  #:  I-O08-O1/0), 

U.S.  Patent  SN:  60/334,387 
Methods  for  the  Prevention  and 

Treatment  of  Diseases  Caused  by  an 

Inflammatory  Response  (CDC  Ref.  #: 

1-009-98/1),  U.S.  Patent  SN:  09/ 

889,317 


Quartz  Application  Package  (QUARTZ- 
PACK)  (CDC  Ref.  #:  I-010-Ol/O) 

Pulse-field  Gel  Electrophoresis  (PFGE) 
Pattern  from  Two  Sadmonella 
Branderup  Strains  (CDC  Ref.  #:  I-Oll- 
01/0) 

Radio  Frequency  Safety  System  to 
Protect  Workers  fi'om  Caught-In  Injury 
(CDC  Ref.  #:  1-014-01/0) 

DNA  Expression  Vectors  and  Methods 
of  Use  (CDC  Ref.  #:  1-015-01/0),  PCT/ 
USOl/06795 

Anti-sense  Oligonucleotide  Silencing 
Technique  to  Prevent  berylliiun 
Sensitization  and  Disease  (CDC  Ref.  #: 
1-016-01/0) 

Method  and  Apparatus  for  Load  Rate 
Jklonitoring  (CDC  Ref.  #:  1-016-98/1). 
U.S.  Patent  SN:  09/673,599 

Rock  Bolt  with  Strain  Detection  and 
Compact  Data  Logger  (CDC  Ref.  #:  I- 
017-01/0) 

Mobile  Load  Handling  Apparatus  (CDC 
Ref.  #:  1-018-01/0) 

Methods  and  Reagents  for  Molecular 
Detection  of  HIV-1  Groups  M,  N  and 
O  (CDC  Ref.  #:  1-020-98/1) 

sigE-induced  Mycobacterium 
tuberculosis  Vaccine  (CDC  Ref.  #:  I- 
024-01/0) 

Sup  T-1  Derived  Cell  Lines  Which 
Affect  the  HIV  Life  Cycle  from  Normal 
Sup  T-1  cells  (CDC  Ref.  #:  1-025-01/ 
0) 

Macroaggregated  Albumin- 
Polyethyleneimine  (MAA-PEI)  Lung- 
Targeted  Delivery  of  RSV  DNA 
Vaccines  (CDC  Ref.  #:  1-026-01/0) 

The  Submicrometer  Aerosol  Monitor 
(SAM)  (CDC  Ref.  #:  1-027-01/0 
[combined  under  1-033-01/0)) 

The  Development  of  DNA  Probes  for  the 
Identification  and  Diagnosis  of 
Infections  Caused  by  Dimorphic 
Fungi  (CDC  Ref.  #:  1-030-01/0) 

An  Electric  Power  Line  Contact  Alarm 
for  Mobile  Equipment  (CDC  Ref.  #:  I- 
032-01/0) 

The  Combination  Respirable  Dust  and 
Sub-micrometer  Particle  Monitor 
(CDC  Ref.  #:  1-033-01/0  (combined 
with  1-027-01/0  under  1-033-01/0)) 

Recombinant  P37/FlaA  As  a  Diagnostic 
Reagent  (CDC  Ref.  #:  1-046-00/0) 

Recombinant  P37/FlaA  as  a  Diagnostic 
Reagent  (CDC  Ref.  #:  1-046-00/1) 

Dated:  June  12.  2002. 
James  D.  Seligman, 

Associate  Director  for  Program  Services, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(FR  Doc.  02-15542  Filed  6-19-02;  8:45  am) 

BILUNO  CODE  41S»-1»-P 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Documant  Identtfiw:  CMS-1 856/1 893] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information.-including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Request  for 
Certification  in  the  Medicare/Medicaid 
Program  to  Provide  Outpatient  Physical 
Therapy  and/or  Speech-Language 
Pathology  and  the  Outpatient  Physical 
Therapy  and/or  Speech-Language 
Pathology  Survey  Report  Form  and 
Supporting  Regulations  in  42  CFR 
485.701-485.729;  Form  No.:  CMS-1856/ 
1893  (OMB#  0938-00065);  t/se.The 
form  CMS-1856  is  utilized  as  an 
application  to  be  completed  by 
suppliers  of  OPT/SP  services  requesting 
participation  in  the  Medicare/Medicaid 
programs.  This  form  initiates  the 
process  of  obtaining  a  decision  as  to 
whether  the  conditions  of  coverage  are 
met  as  an  OPT/SP  supplier.  It  is  used  by 
the  CMS  Regional  Offices  (ROs)  to  enter 
the  new  supplier  into  the  Online 
Survey,  Certification  and  Reporting 
System  (OSCAR).  The  siuvey  report 
form  CMS-1893  is  an  instrument  used 
by  the  State  survey  agency  to  record 
data  collected  during  an  on-site  survey 
of  a  supplier  of  OPT/SP  services  to 
determine  compliance  with  the 


42024 


Federal  Register /Vol.  67,  No.  119 /Thursday,  June  20,  2002 /Notices 


applicable  conditions  of  participation 
and  to  report  this  information  to  the 
Federal  Government.  The  form  is 
primarily  a  coding  worksheet  designed 
to  facilitate  data  reduction  and  retrieval 
into  the  OSCAR  system  at  the  CMS  ROs. 
The  form  includes  basic  information  on 
compliance  (i.e.,  met,  not  met, 
explanatory  statements)  and  does  not 
require  any  descriptive  information 
regarding  the  siirvey  activity  itself.; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for  profit; 
Number  of  Respondents:  1,700;  Total 
Annual  Responses:  255;  Total  Annual 
Hours:  446. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  yoiu-  address,  phone  number, 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
reconunendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  lune  12.  2002. 
John  P.  Burke  HI, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer.  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 
(FR  Doc.  02-15528  Filed  6-19-02;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-222] 

Agency  information  Coliection 
Activities:  Proposed  Coilection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 


following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biu-den;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Independent 
Rinal  Health  Center/Freestanding 
Federally  Qualified  Health  Center  Cost 
Report  and  Supporting  Regulations  in 
42  CFR  413.20  and  413.24;  Form  No.: 
CMS-222  (OMB#0938-0107);  t/se.The 
independent  rural  health  clinic/ 
freestanding  federally  qualified  health 
center  cost  report  is  the  cost  report  to  be 
used  by  the  mentioned  clinics/centers  to 
submit  annual  information  to  achieve  a 
settlement  of  costs  for  health  care 
services  rendered  to  Medicare 
beneficiaries.  Frequency:  Annually; 
Affected  Public:  Not-for-Profit 
institutions,  business  or  other  for-profit, 
and  State,  local  or  tribal  government; 
Number  of  Respondents:  3,000;  Total 
Annual  Responses:  3,000;  Total  Annual 
Hours  Requested:  150,000.  To  obtain 
copies  of  the  supporting  statement  and 
any  related  forms  for  the  proposed 
paperwork  collections  referenced  above, 
access  CMS's  Web  site  address  at  http:/ 
/www.hcfa.gov/regs/prdact95.htm.  or  e- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Dawn  Willinghan,  CMS-222,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Bahimore,  Maryland  21244-1850. 


Dated:  June  12,  2002. 
John  P.  Burke  m. 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer.  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group.  Division  of  CMS  Enterprise  Standards. 
(PR  Doc.  02-15529  Filed  &-19-^)2;  8:45  am] 
BILUNQ  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  IdentHier:  CIMS-2552-96] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services-  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospital  and 
Health  Care  Complex  Cost  Report  and 
Supporting  Regulations  in  42  CFR 
413.20  and  413.24;  Form  No.:  CMS- 
2552-96  (OMB  0938-0050);  Use:  Form 
CMS-2552-96  is  the  form  used  by 
hospitals  participating  in  the  Medicare 
program.  This  form  reports  the  health 
care  costs  used  to  determine  the  amount 
of  reimbursable  costs  for  services 
rendered  to  Medicare  beneficiaries; 
Frequency:  Annually;  Affected  Public: 
Businesses  or  other  for-profit;  not-for- 
profit  institutions,  and  State,  Local,  or 
Tribal  Gov.;  Number  of  Respondents: 
6,010;  Total  Annual  Responses:  6,010; 
Total  Annual  Hours:  3,980,522. 
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To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  yoin  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Dawn  Willinghan,  CMS-2552,  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  June  13,  2002. 
Julie  Brown, 

Acting  Paperwork  Reduction  Act  Team 

Leader,  CMS  Reports  Clearance  Officer,  CMS 

Office  of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-15530  Filed  6-19-02;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifier:  CMS-R-142] 

Agency  Information  Collection 
Activities:  Proposed  Coilection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 


other  forms  of  information  technology  to 
minimize  the  information  collection 
biu-den. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  Contained  in 
BPD-393,  Examination  and  Treatment 
for  Emergency  Medical  Conditions  and 
Women  in  Labor  and  HCFA-1005-IFC, 
PPS  for  Hospital  Outpatient  Services 
and  Supporting  Regulations  Contained 
in  42  CFR  482.12,  488.18,  489.20  and 
489.24;  Document  No.:  CMS-R-142 
(OMB#  0938-0667);  (/se.The 
Information  Collection  Requirements 
contained  in  BPD-393,  Examination  and 
Treatment  for  Emergency  Medical 
Conditions  and  Women  in  Labor  and 
HCFA-1005-IFC,  contains  requirements 
for  hospitals  to  prevent  them  from 
inappropriately  transferring  individuals 
with  emergency  medical  conditions,  as 
mandated  by  Congress.  CMS  uses  this 
information  to  help  assine  compliance 
with  this  mandate  and  protect  the 
public.  This  information  is  not 
contained  elsewhere  in  regulations. 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit. 
Individuals  or  households,  not-for-profit 
institutions.  Federal  Government,  and 
State,  Local  or  Tribal  Government; 
Number  of  Respondents:  5,600;  To(a7 
Annual  Responses:  5,600;  Total  Annual 
Hours  Requested:  1. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95 .htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Dawn  Willinghan,  CMS-R-142,  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  June  12,  2002. 
John  P.  Burke  III, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer.  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 
[FR  Doc.  02-15531  Filed  6-19-02;  8:45  am) 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[[>ocument  Identifier:  CIMS-R-194] 

Agency  Information  Collection 
ActivKies:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  ofHealth  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Disproportionate  Share  Adjustment 
Procedure  and  Criteria  and  Supporting 
Regulations  in  42  CFR  412.106;  Form 
No.:  CMS-R-194  (OMB  #0938-0691); 
Use:  Regulation  sets  up  an  alternative 
process  for  hospitals  that  choose  to  have 
their  disproportionate  share  adjustment 
statistics  calculated  based  on  their  cost 
reporting  periods  rather  than  the 
Federal  fisgal  year.  Frequency:  On 
occasion;  Affected  Public:  Business  or 
other  for-profit,  and  not-for-profit 
institutions;  Number  of  Respondents: 
100;  Total  Annual  Responses:  100;  Total 
Annual  Hours  Requested:  100. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
PaperH'ork®hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
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Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Dawn  Willinghan.  CMS-R-194.  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  June  12,  2002. 
John  P.  Burke  III, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 

[FR  Doc.  02-15532  Filed  6-1^-02;  8:45  am) 

BtLUNQ  COOE  4120-4)3-P 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-254] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciuacy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  National 
Medicare  Education  Program  (NMEP) 
Community  Survey  of  Medicare 
Beneficiaries;  Form  No.:  CMS-R-254 
(OMB#  0938-0738);  Use:  A  survey  of 


Medicare  beneficiaries  in  six 
communities  will  be  conducted  in 
January  and  February  2003.  A  random, 
representative  sample  of  Medicare 
beneficiaries  will  be  selected  using  CMS 
administrative  data.  This  approach  will 
gather  information  on  changes  in: 
awareness  of  Medicare+Choice 
expansions  and  options;  knowledge 
about  Medicare  and  Medicare+Choice 
options;  where  beneficiaries  go  to  find 
more  information;  and  whether  they  are 
aware  of  many  information  resoiuces 
available  to  them;  and  satisfaction  with 
their  information/knowledge.; 
Frequency:  On  occasion;  Affected 
Public:  Individuals  or  households; 
Number  of  Respondents:  2A00;  Total 
Annual  Responses:  2400;  Total  Annual 
Hours:  600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/ prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Melissa  Musotto,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  (une  6,  2002. 
lohn  P.  Burke  III, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer,  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 
[PR  Doc.  02-15533  Filed  6-19-02;  8:45  am] 
BILUNG  CODE  412(H>3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-43] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Conditions  of 
Participation  for  Portable  X-ray 
suppliers  and  Supporting  Regulations  in 
42  CFR  486.104,  486.106,  and  406.110; 
Form  No.:  CMS-R-^3  (OMB#  0938- 
0338);  Use:  This  information  is  needed 
to  determine  if  portable  X-ray; 
Frequency:  Recordkeeping  (Disclosure); 
Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  645;  Total 
Annual  Responses:  645;  Total  Annual 
Hours:  1,612.5. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://www.hcfa.gov/tegs/ 
prdact95.htm,  or  E-mail  your  request, 
including  yoiu  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  June  6,  2002. 
|ohn  P.  Burke  III, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise  Standards. 
[FR  Doc.  02-15534  Filed  6-19-02;  8:45  am) 

BILUNG  COOE  4120-03-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 

[Program  Announcement  No.  OCS-2002- 
12] 

Request  for  Applications  Under  tiie 
Office  of  Community  Services'  Fiscal 
Year  2002  Community  Food  and 
Nutrition  Program — Nationwide 
inniative 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Announcement  of  availability  of 
hinds  and  request  for  competitive 
applications  under  the  Office  of 
Community  Services'  Community  Food 
and  Nutrition  Program  (CFNP) — 
Nationwide  Initiative. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Community  Services  (OCS),  invites 
eligible  entities  to  submit  competitive 
grant  applications  for  the  award  of  one 
cooperative  agreement  for  the 
Community  Food  and  Nutrition 
Program  (CFNP) — Nationwide  Initiative 
pursuant  to  the  Secretary's  discretionary 
authority  under  section  681  of  the 
Community  Services  Block  Grant  Act,  as 
amended  (Sec.  42  U.S.C.  9922).  This 
Program  Announcement  contains  forms 
and  instructions  for  submitting  an 
application.  The  awarding  of  the 
cooperative  agreement  under  this 
Program  Announcement  is  subject  to  the 
availability  of  funds  for  support  of  this 
activity. 

DATES:  To  be  considered  for  funding, 
applications  must  be  received  on  or 
before  August  5,  2002.  Applications 
received  after  that  date  will  not  be 
accepted  for  consideration.  See  Part  IV 
of  this  announcement  for  more 
information  on  submitting  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
OCS  Operations  Center  at  1-800-281- 
9519  for  referral  to  the  appropriate 
contact  person  in  OCS  for  programmatic 
questions  or  send  an  e-mail  to: 
OCS@lcgnet.com  or  contact  Catherine 
Rivers  at  (202)  401-5252. 

For  a  copy  of  this  annoimcement. 
Contact:  OCS  Operations  Center,  1815 
North  Fort  Myer  Drive,  Suite  300, 
Arlington,  Virginia  22209, 1-800-281- 
9519 

In  addition,  this  announcement  is 
accessible  on  the  OCS  Web  site  for 
reading  or  downloading  at:  http:// 
www.acf.dhhs.gov/programs/ocs/ 
kitsl  .htm 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 


program  is  93.571.  The  title  is 
Community  Food  and  Nutrition 
Program — Nationwide  Initiative. 
SUPPLEMENTARY  INFORMATION:  This 
Program  Announcement  consists  of 
seven  parts  plus  attachments: 

Part  I:  Background  Information 

A.  Legislative  Authority 

B.  Program  Purpose 

C.  Project  Goals 

D.  Form  of  Award 

E.  Definition  of  Terms 

Part  II:  Program  Objectives  and 
Requirements 

A.  Project  Requirements 

B.  Program  Priority  Areas 

C.  Eligible  Applicants  c 

D.  Availability  of  Funds  and  Grant  Amounts 

E.  Mobilization  of  Resources 

F.  Project  and  Budget  Periods 

G.  Indirect  Costs 

H.  Program  Beneficiaries 

I.  Number  of  Projects  in  Application 

J.  Multiple  Submittal 

K.  Sub-Contracting  or  Delegating  Projects 

Part  III:  The  Project  Description,  Program 
Proposal  Elements  and  Review  Criteria 

A.  Purpose 

B.  Project  Summary/ Abstract 

C.  Objectives  and  Need  for  Assistance 

D.  Results  or  Benefits  Expected 

E.  Approach 

F.  Organizational  Profiles 

C.  Budget  and  Budget  justification 
H.  Evaluation  Criteria 

Part  IV:  Application  Procedures 

A.  Application  Development/Availability  of 

Forms 

B.  Application  Submission 

C.  Intergovernmental  Review 

D.  Initial  OCS  Screening 

E.  Consideration  of  Applications 

Part  V:  Instructions  for  Completing  Forms 
SF-424 

A.  SF-424 — Application  for  Federal 

Assistance  (attachment  B) 

B.  SF-424A— Budget  Information— Non- 

Construction  Programs  (attachment  C) 

C.  SF-424B — Assurances — Non-Construction 

Programs  (attachment  D) 

Part  VI:  Contents  of  Application  and  Receipt 
Process 

A.  Contents  of  Application 

B.  Application  Format 

C.  Acknowledgment  of  Receipt 

Part  VII:  Post  Award  Information  and 
Reporting  Requirements 

A.  Notification  of  Grant  Award 

B.  Reporting  Requirements 

C.  Audit  Requirements 

D.  Prohibitions  and  Requirements  with 

Regard  to  Lobbying 

E.  Applicable  Federal  Regulations 

Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13) 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response. 


including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed  and  reviewing  the 
collected  information. 

The  project  description  is  approved 
under  OMB  control  number  0970-0139 
which  expires  12/31/2003. 

A  person  is  not  required  to  respond  to 
an  information  request  from  an  agency 
unless  a  currently  valid  OMB  control 
number  is  displayed. 

Part  I.  Background  Information 

A.  Legislative  Authority 

The  Community  Services  Block  Grant 
Act,  as  amended,  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  make  funds  available  under  several 
programs  to  support  program  activities 
which  will  result  in  direct  benefits 
targeted  to  low-income  people.  This 
.Program  Announcement  covers  the 
grant  authority  found  at  Section  681  of 
the  Community  Services  Block  Grant 
Act,  (The  Act) '(Pub.  L.  97-35)  as 
amended  by  the  Community 
Opportunities,  Accountability,  and 
Training  and  Educational  Services  Act 
of  1998'(Pub.  L.  105-285).  Community 
Food  and  Nutrition  Programs.  The  Act 
authorizes  the  Secretary  to  award  grants 
on  a  competitive  basis  to  eligible 
entities  for  community-based,  local  and 
statewide  and  national  programs 
including  programs  benefitting  Indians 
(as  defined  in  42  USC  9911)  and  migrant 
and  seasonal  farm  workers.  Grant  funds 
are  provided  to:  (1)  Coordinate  private 
and  public  food  assistance  resources, 
wherever  the  grant  recipient  involved 
determines  such  coordination  to  be 
inadequate,  to  better  serve  low-income 
populations:  (2)  to  assist  low-income 
communities  in  identifying  potential 
sponsors  of  child  nutrition  programs 
and  to  initiate  such  programs  in 
underserved  or  unserved  areas;  and  (3) 
to  develop  innovative  approaches  at  the 
national.  State  and  local  level  to  meet 
the  nutrition  needs  of  low-income 
individuals. 

B.  Program  Purpose 

The  Department  of  Health  and  Human 
Services  (DHHS)  is  committed  to 
improving  the  overall  health  and 
nutritional  well-being  of  all  individuals, 
including  low-income  persons,  through 
improved  preventive  health  care  and 
promotion  of  personal  responsibility. 

DHHS  also  recognizes  that  improving 
the  health  and  nutrition  status  of  low- 
income  persons  can  also  be  improved  by 
access  to  healthy,  nutritious  foods.  The 
DHHS  encourages  community  efforts  to 
improve  the  coordination  and 
integration  of  health  and  social  services 
for  all  low-income  families,  and  to 
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identify  opportunities  for  collaborating 
with  other  programs  and  services  for 
this  population.  Such  collaboration  can 
increase  a  community's  capacity  to 
leverage  resources  and  promote  an 
integrated  approach  to  health  and 
nutrition  through  existing  programs  and 
services. 

C.  Project  Goals 

The  goal  of  the  Commimity  Food  and 
Nutrition  Program  (CFNP) — Nationwide 
Initiative  is  to  identify  the 
characteristics,  practices  and  needs  of 
current  grantees,  as  well  as  the  barriers 
they  face  in  achieving  project  goals. 
Specific  attention  will  be  given  to  (1) 
ensuring  compliance  with  the  legislative 
mandates  of  the  CFNP,  (2)  identifying 
needs  that  may  be  unique  to  a  particular 
geographic  area  or  commimity,  (3) 
identifying  projects  beneficial  to 
children,  (4)  identifying  "best  practices" 
within  the  grantee  commimity,  (5) 
developing  a  CFNP  database  for  use  and 
maintenance  by  the  Office  of 
Community  Services,  and  (6)  collecting, 
reviewing  and  analyzing  program  data 
submitted  by  the  network  of  CFNP 
grantees  nationwide. 

D.  Form  of  Award 

The  Office  of  Conmiunity  Services 
plans  to  support  the  Community  Food 
and  Nutrition  Program — Nationwide 
Initiative  through  a  Cooperative 
Agreement.  A  Cooperative  Agreement  is 
an  award  instrument  of  financial 
assistance  when  substantial 
involvement  is  anticipated  between  the 
awarding  federal  office  and  the  recipient 
during  the  performance  of  the 
contemplated  project. 

The  Office  of  Community  Services 
(OCS)  and  the  successful  applicant  will 
function  as  partners  sharing 
responsibility  for  the  design, 
coordination,  and  implementation  of  the 
project.  OCS  Staff  will  be  the 
Administration  of  Children  and 
Families  (ACF)  individuals  primarily 
responsible  for  efforts  under  this 
cooperative  agreement.  In  addition,  ACF 
regional  office  staff  may  work  closely 
with  OCS  and  the  applicant  in  plaiming 
and  implementing  the  proposed  work 
plan  of  the  project.  The  purpose  of  the 
cooperative  agreement  is  to  ensure 
cooperation  and  coordination  between 
OCS  and  the  grantee. 

The  Office  of  Community  Services 
will  outline  a  plan  of  interaction  with 
the  grantee  for  implementation  under 
the  cooperative  agreement.  The 
respective  responsibilities  of  the  Office 
of  Community  Services  and  the 
successful  applicant  will  be  identified 
and  incorporated  into  the  Cooperative 
Agreement  during  pre-award 


negotiations.  The  OCS  responsibilities 
will  not  change  the  project  requirements 
found  in  this  Aimouncement. 

The  plan  under  the  cooperative 
agreement  will  describe  the  general  and 
specific  responsibilities  of  the  grantee 
and  the  grantor  as  well  as  foreseeable 
joint  responsibilities.  A  schedule  of 
tasks  will  be  developed  and  agreed 
upon  in  addition  to  any  special 
conditions  relating  to  implementation  of 
the  project. 

E.  Definition  of  Terms 

For  purposes  of  this  Program 
Aimouncement,  the  following 
definitions  apply: 

Budget  period:  The  interval  of  time 
into  which  a  grant  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes. 

Cooperative  Agreement:  An  award 
instrument  of  financial  assistance  when 
substantial  involvement  is  anticipated 
between  the  awarding  federal  office  and 
the  grant  recipient  during  the 
performance  of  the  contemplated 
project. 

Displaced  worker:  An  individual  wfeo 
is  actively  pursuing  employment  but 
has  been  unemployed  for  six  months  or 
longer. 

Eligible  entity:  State  and  local 
governments,  as  well  as  Indian  tribes, 
and  public  and  private  nonprofit 
agencies/organizations  including 
Community  Action  Agencies.  (See  Part 
U).  Faith-based  organizations  are  eligible 
to  apply  for  these  grants. 

Empowerment  Zones  and  Enterprise 
Communities:  Those  communities 
designated  as  such  by  the  Secretary  of 
Agriculture  or  the  Secretary  of  Housing 
and  Urban  Development. 

Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Native  American 
Indians  recognized  in  the  State  or  States 
in  which  it  resides  or  considered  by  the 
Secretary  of  the  Interior  to  be  an  Indian 
tribe  or  an  Indian  organi2»tion  for  any 
purpose. 

Innovative  project:  One  that  departs 
from,  or  significantly  modifies,  past 
program  practices  and  tests  a  new 
approach. 

Migrant  farmworker:  An  individual 
who  works  in  agricultural  employment 
of  a  seasonal  or  other  temporary  nature 
who  is  required  to  be  absent  from  his/ 
her  place  of  permanent  residence  in 
order  to  secure  such  employment. 

Program  income:  Gross  income 
earned  by  the  grant  recipient  that  is 
directly  generated  by  an  activity 
supported  with  grant  funds. 

Project  period:  The  total  time  for 
which  a  project  is  approved  for  support, 
including  any  approved  extensions. 


Seasonal  farmworker:  Any  individual 
employed  in  agricultural  work  of  a 
seasonal  or  other  temporary  nature  who 
is  able  to.  remain  at  his/her  place  of 
permanent  residence  while  employed. 

Self-sufficiency:  A  condition  where  an 
individual  or  family  does  not  need,  and 
is  not  eligible  to  receive,  assistance 
under  the  Temporary  Assistance  for 
Needy  Families  (TANF)  program  under 
Title  I  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (Part  A  of  Title  IV  of  the 
Social  Security  Act). 

Underserved  area  (as  it  pertains  to 
child  nutrition  programs):  A  locality  in . 
which  less  than  one-half  of  the  low- 
income  children  eligible  for  assistance 
participate  in  any  child  nutrition 
program. 

Part  II.  Program  Objectives  and 
Requirements 

The  Office  of  Community  Services 
(OCS)  invites  qualified  entities  to 
submit  competing  grant  applications  for 
the  award  of  one  Cooperative 
Agreement  for  the  Community  Food  and 
Nutrition  Program  (CFNP) — Nationwide 
Initiative.  The  CFNP— Nationwide 
Initiative  is  a  national  research  project 
to  study  the  impact  of  current  CFNP 
projects  on  low-income  communities, 
families,  and  children  nationwide.  The 
results  of  the  study  will  enable  OCS  (1) 
to  improve  the  quality  of  service  OCS 
provides  to  the  network  of  CFN,  and  (2) 
assess  the  program's  impact  on 
improving  the  health  and  nutritional 
well  being  of  low-income  families, 
children  and  individuals  nationwide. 

The  duties  and  responsibilities  of  the 
applicant  and  ACF/OCS  in  fulfilling  the 
Agreement  during  each  phase  will 
include  the  following: 

The  Applicant — Role  and 
Responsibilities 

The  successful  applicant  shall  be 
responsible  for  the  following: 

1.  In  collaboration  with  OCS,  design, 
coordinate,  and  implement  the  project. 

2.  Attend  a  2-3  day  meeting  in 
Washington,  DC  to  discuss  and  finalize 
the  major  goals  and  objectives  of  the 
overall  project,  the  fiscal  year  work 
plans,  and  exchange  and  share 
information  on  strategies  for  achieving 
the  goals  and  objectives  of  the  project. 

3.  Establish  subordinate  objectives  to 
guide  the  focus  qf  their  research  based 
upon  the  needs  assessed  in  the  major 
objectives. 

4.  Development  a  CFNP  database  for 
use  and  maintenance  by  OCS. 

ACF/OCS — Role  and  Responsibilities 

The  grantor  agency,  ACF/OCS,  shall 
be  responsible  for  the  following: 
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I  1.  Throughout  the  term  of  the 
Agreement,  provide  the  time  and 
expertise  of  OCS  to  help  the  applicant 
implement  the  goals  and  objectives  of 
the  project.  Specifically,  OCS  will 
organize  periodic  consultations  and 
teleconferences  to  review  planned 
activities,  to  share  information,  and  to 
promote  nationwide  coordination. 

2.  Provide  to  the  applicant  a  complete 
listing  of  current  CFNP  grantees. 

3.  Organize  a  2-3  day  meeting  in 
Washington,  DC  to  discuss  and  finalize 
the  major  goals  and  objectives  of  the 
overall  project,  the  fiscal  year  work 
plans,  and  to  exchange  program 
information,  and  to  share  information 
on  strategies  for  achieving  the  goals  and 
objectives  of  the  project. 

4.  Throughout  the  term  of  this 
Agreement,  review  and  comment  on 
quarterly  progress  reports  and  other 
relevEuit  materials  prior  to  their 
fihalization. 

5.  Throughout  the  term  of  this 
Agreement,  make  available  to  the 
applicant  program  information  and/or 
products  from  OCS  activities  that  are 
ivailable  and  relevant  to  the  project. 

6.  Throughout  the  term  of  this 
(Agreement,  promote  the  involvement  of 
the  applicant  in  meetings,  conferences, 
and  other  initiatives  to  strengthen  their 
knowledge  and  resource  base  for 
providing  effective  assistance  to  OCS 
and  CFNP  grantees. 

A.  Project  Requirements 

In  order  to  successfully  compete 
under  this  Announcement,  the 
applicant  should: 

1.  Outline  a  plan  of  interaction  with 
OCS  for  implementation  under  a 
cooperative  agreement  including,  as 
appropriate,  activities  involving  OCS 
Headquarter's  agency  staff; 

2.  Describe  the  needs  to  be  addressed 
under  the  Nationwide  Initiative  and 
provide  information  on  the  specific 
services  your  organization  has  provided 
and  currently  provides  and  what  need(s) 
and  information  would  be  provided  as 
the  selected  grantee. 

3.  Present  the  technical  approach  and 
the  specific  work  plans  for  the  provision 
of  assistance  to  the  network  of  CFNP 
grantees  that  is  nationwide  in  scope  and 
that  includes  a  plan  for  continued 
contact  with  the  field;  direct  mailings;  a 
plan  for  the  implementation  and 
effective  use  of  electronic 
communication  capability  with  the 
network;  and  a  plan  for  the 
development  and  use  of  a  network  of 
experts  for  the  provision  of  direct 
training  and  consultation,  including  fees 
for  service,  if  necessary. 

4.  Describe  the  efforts  that  would  be 
initiated  to  coordinate  the  CFNP- 


Nationwide  Initiative  with  national  food 
and  nutrition  advocacy  groups  and 
organizations,  other  related  national 
resource  centers  and  clearinghouses, 
and  Federal,  State,  Indian  Tribe  and 
Migrant  and  Seasonal  Farmworker 
agencies;  identify  the  agencies/ 
organizations  and  how  the  initiation  of 
coordination  with  them  will  enhance 
the  CFNP — Nationwide  Initiative 
activities  and  avoid  a  duplication  of 
efforts;  . 

5.  Provide  a  plan  describing  the 
manner  in  which  the  applicant  would 
design  and  implement  special  projects 
relating  to  policy  issues,  training 
curricula,  service  delivery  models,  or 
other  aspects  of  service;  related  to 
improving  the  health  and  nutritional 
status  of  low-income  families  and 
individuals; 

6.  Provide  a  plan  and  schedule  to 
collect  and  disseminate  data  from  the 
nationwide  network  of  CFNP  grantees 
on  project  outcomes; 

7.  Provide  a  plan  and  schedule  for 
evaluating  and  reporting  on  the 
effectiveness  of  the  project  6  months 
after  the  effective  date  of  the  grant; 

8.  Describe  the  proposed  staff  with 
appropriate  definition  of  each  expertise; 
and 

9.  Describe  the  administrative  and 
organizational  structure,  the 
management  plan,  and  the  cost  structure 
within  which  the  project  will  operate; 
describe  the  administrative,  operational 
and  organizational  relationships  to  be 
developed  and  established  within  the 
CFNP  network  of  grantees  that  will 
constitute  a  national  network.  Charts 
depicting  these  structures  and  the 
ensuing  relationships  must  be  included. 

Additionally,  in  carrying  out  such 
activities,  the  project  funded  under  this 
program  should:  (a)  Be  designed  and 
intended  to  provide  support  to  a 
nationwide  network  of  food  and 
nutrition  providers  who  provide  not 
only  nutrition  benefits  but  also  the 
benefits  of  disease  prevention,  to  a 
targeted  low-income  group  of  people;  (b) 
Provide  outreach  and  public  education 
to  this  network  of  other  nutritional 
services  available  to  them  under  the 
various  Federally-assisted  programs;  (c) 
Carry  out  targeted  communications  and 
social  marketing  to  improve 
communication  among  this  network  of 
grantees;  and  (d)  Consult  with  and/or 
inform  the  national  arms  of  local  offices 
that  administer  other  food  programs 
such  as  Women,  Infants,  and  Children 
(WIC)  and  Food  Stamps,  where 
applicable,  to  ensure  effective 
coordination  which  can  jointly  target 
services  to  increase  their  effectiveness. 
Such  consultation  may  include 


involving  these  offices  in  planning  grant 
applications. 

The  Office  of  Community  Services 
views  this  program  as  a  capacity 
building  program,  rather  than  a  service 
delivery  program. 

B.  Program  Priority  Areas 

The  Community  Food  and  Nutrition 
Program  has  two  Program  Priority  Areas 
for  Fiscal  Year  2002:  Priority  Area  1.0, 
General  Projects,  which  is  covered 
under  a  separate  Program 
Announcement  published  in  the 
Federal  Register  on  May  7,  2002,  and 
Priority  Area  2.0,  Nationwide  Initiative, 
under  which  OCS  will  accept 
applications  as  described  below. 

1.  General  Projects — Priority  Area  1.0 

The  applicants  selected  to  operate 
CFNP  general  projects  were  asked  in 
their  application  to  describe  the  target 
area  and  population  to  be  served  and 
discuss  the  nature  and  extent  of  the 
problem  to  be  solved.  The  application 
was  required  to  contain  a  detailed  and 
specific  work  program  that  is  sound  and 
feasible.  Projects  funded  under  Priority 
Area  1.0  are  required  to  produce  lasting 
and  measurable  results  that  fulfill  the 
purposes  of  the  CFNP.  The  OCS  grant 
funds  awarded,  in  combination  with 
private  and/or  other  public  resources, 
must  be  targeted  to  low-income 
individuals  and  communities. 

Grantees  are  required  to  certify  in 
their  submission  that  projects  will  only 
serve  the  low-income  population  as 
stipulated  in  the  DHHS  Poverty  Income 
Guidelines  (Attachment  A).  Failure  to 
certify  that  only  beneficiaries  that  meet 
the  DHHS  Poverty  Income  Guidelines 
may  result  in  the  application  not  being 
considered  for  funding. 

2.  Nationwide  Initiative — Priority  Area 
2.0 

The  Community  Food  and  Nutrition 
Program — Nationwide  Initiative  is  a 
national  research  project  to  study  the 
impact  of  current  CFNP  projects  on  low- 
income  communities,  families,  and 
children  nationwide.  The  applicant 
selected  to  manage  the  Nationwide 
Initiative  will  be  responsible  for 
performing  this  task  in  coordination 
with  the  Office  of  Community  Services. 

C.  Eligible  Applicants 

Eligible  applicants  are  State  and  local 
governments,  Indian  tribes,  and  public 
and  private  nonprofit  agencies/ 
organizations  with  a  demonstrated 
ability  to  successfully  develop  and 
implement  programs  and  activities 
similar  to  those  enumerated  above.  The 
Office  of  Community  Services 
encourages  Historically  Black  Colleges 
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and  Universities,  minority  institutions 
and  faith-based  organizations  to  submit 
applications.  Ehgible  applicants  with 
programs  benefltting  Native  Americans 
and  migrant  or  seasonal  farmworkers  are 
also  encouraged  to  submit  applications. 

Any  nonprofit  organization 
submitting  an  application  must  submit 
proof  of  its  nonprofit  status  in  its 
application  at  the  time  of  submission. 
The  nonprofit  agency  can  accomplish 
this  by  providing  a  copy  of  either  the 
applicant's  listing  in  the  hitemal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  certifying  non-profit  status 
according  to  criteria  for  the  State  in 
which  the  corporation  or  association  is 
domiciled. 

Faith-based  organizations  are  eligible 
to  apply  for  these  Community  Food  and 
Nutrition  Program — Nationwide 
Initiative  funds. 

D.  Availability  of  Funds  and  Grant 
Amounts 

1.  Fiscal  Year  2002  Funding 

The  funds  available  for  the 
cooperative  agreement  under  the 
Community  Food  and  Nutrition 
Program  (CFNP) — Nationwide  Initiative 
in  Fiscal  Year  2002  are: 
Nationwide  Initiative — Priority  Area 

2.0— S300.000* 

2.  Grant  Amounts 

No  individual  grant  application  will 
be  considered  for  an  amount  in  excess 
of  $300,000  for  applications  submitted 
imder  the  CFN —  Nationwide  Initiative. 

E.  Mobilization  of  Resources 

The  Office  of  Community  Services 
would  like  to  mobilize  as  many 
resources  as  possible  to  enhance  the 
Cooperative  Agreement  funded  under 
the  CFNP— Nationwide  Initiative.  OCS 
supports  and  encoiuages  applications 
submitted  by  applicants  whose 
programs  will  leverage  other  resources, 
either  cash  or  third  party  in-kind. 

F.  Project  and  Budget  Periods 

This  annoimcement  is  inviting 
applications  for  project  periods  up  to 
three  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  three  years.  Applications  for 
continuation  grants  funded  imder  these 
awards  beyond  the  one-year  budget 
period  but  within  the  three-year  project 


'All  grant  awards  are  subject  to  the  availability 
of  appropriated  funds. 


period  will  be  entertained  in  subsefquent 
years  on  a  noncompetitive  basis,  subject 
to  the  availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

G.  Indirect  Costs 

Indirect  costs  consistent  with 
approved  indirect  cost  rate  agreements 
are  allowable.  Applicants  should 
enclose  a  copy  of  the  current  approved 
rate  agreement.  However,  it  should  be 
understood  that  indirect  costs  are  part 
of,  and  not  in  addition  to,  the  amount 
of  funds  awarded  in  the  subject  grant. 

H.  Program  Beneficiaries 

Projects  proposed  for  funding  imder 
this  Announcement  must  result  in 
direct  benefits  targeted  toward  low- 
income  people  as  defined  in  the  most 
recent  annual  update  of  the  Poverty 
Income  Guidelines  published  by  DHHS. 
Attachment  A  to  this  Announcement  is 
an  excerpt  fit)m  the  most  recently 
published  guidelines.  Annual  revisions 
of  these  guidelines  are  normally 
published  in  the  Federal  Register  in 
February  or  early  March  of  each  year 
and  are  applicable  to  projects  being 
implemented  at  the  time  of  publication. 
Grantees  will  be  required  to  apply  the 
most  recent  guidelines  throughout  the 
project  period.  The  Federal  Register 
may  be  obtained  from  public  libraries, 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  The  Federal 
Register  is  also  available  on  the  Internet 
through  GPO  Access  at  the  following 
web  address:  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html 

You  may  also  access  the  DHHS 
Poverty  Guidelines  direct  at  the 
following  web  address:  http:// 
aspe.os.dhhs.gov/poverty/02poveTty.htm 

No  other  government  agency  or 
privately  defined  poverty  guidelines  are 
applicable  to  determining  low-income 
eligibility  for  this  OCS  program. 

/.  Number  of  Projects  in  Application 

An  application  may  contain  only  one 
proposed  project  and  this  project  must 
address  the  basic  criteria  found  in  Parts 
II  and  in  of  this  Program 
Announcement.  Applications  not 
complying  with  these  requirements  will 
not  be  funded. 

/.  Multiple  Submittal 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted  by  an 
eligible  applicant  as  long  as  each 
application  is  for  a  different  project. 


However,  no  applicant  will  receive 
more  than  the  one  cooperative 
agreement. 

K.  Sub-Contracting  or  Delegating 
Projects  - 


The  Office  of  Community  Services 
will  not  fund  any  project  where  the  role 
of  the  eligible  applicant  is  primarily  to 
serve  as  a  conduit  for  funds  to  other 
organizations. 

Part  m.  The  Project  Description, 
Program  Proposal  Elements  and  Review 
Criteria 

A.  Purpose 

The  project  description  provides  the 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be  • 
included  where  they  can  present 
information  clearly  and  succinctiy.  In 
preparing  your  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  recommendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application. 

B.  Project  Summary/Abstract 

Provide  a  summary  of  the  project 
description  (one  page  or  less)  with 
reference  to  the  funding  request. 

C.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
instructional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistfmce  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated. 
Supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/  ■ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currentiy  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 
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D.  Results  or  Benefits  Expected 

Identify  the  results  anticipated  and 
the  benefits  to  be  derived.  For  example, 
describe  the  population  to  be  served  by 
the  Commimity  Food  and  Nutrition 
Program — Nationwide  Initiative. 
Explain  the  ways  in  which  the  project 
will  be  used  to  reach  your  client  base 
and  how  it  will  benefit  low-income 
participants,  including  whether  it  may 
aid  some  participants  in  moving 
towards  self-sufficiency. 

E.  Approach 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  featiires  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  served  and  the 
number  of  activities  accomplished. 
When  accomplishments  cannot  be 

auantified  by  activity  or  function,  list 
lem  in  chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

Identify  the  kinds  of  data  to  be 
collected,  maintained,  and/or 
disseminated.  Note  that  clearance  from 
the  U.S.  Office  of  Management  and 
Budget  (OMB)  might  be  needed  prior  to 
a  "collection  of  information"  that  is 
"conducted  or  sponsored"  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  die  nature  of  their 
effort  or  contribution. 


J! 

1 


|f .  Organizational  Profiles 

Provide  information  on  the  applicant 
irganization(s)  and  cooperating  partners 
^uch  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CP As/Licensed  Public 
Accoimtants,  Employer  Identification 
Nimibers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 


profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  either  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations,  or  the 
ciurently  valid  IRS  tax  exemption 
certificate,  or  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled  which  certifies 
that  the  organization  has  met  the  state's 
criteria  as  a  nonprofit  organization. 

G.  Budget  and  Budget  Justification 

Provide  a  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column,  Federal 
budget;  next  column(s),  non-Federal 
budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

/us(j/icafio/i;  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 


Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits,  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 
Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel).  Travel  costs  for  key 
staff  to  attend  ACF-sponsored 
workshops  should  be  detailed  in  the 
budget. 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances. 

Equipment 

Description:  "Equipment"  means  an 
article  of  non-expendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000. 

(Note:  Acquisition  cost  means  the  net 
invoice  unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modirications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable  for  the 
purpose  for  which  it  is  acquired.  Ancillary 
charges,  such  as  taxes,  duty,  protective  in- 
transit  insurance,  freight,  and  installation 
shall  be  included  in,  or  excluded  h-om, 
acquisition  cost  in  accordance  with  the 
organization's  regular  written  accounting 
practices.) 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  of  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its       » 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category: 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  which  supports  the  amount 
requested. 
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Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  part  92  procedures,  must 
justify  any  anticipated  prociu^ment 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  part  403(11)  (currentiy  set  at 
$100,000.)  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  prociuement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc.  . 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

Non-Federal  Resources 

Amounts  of  non-Federal  resources 
that  will  be  used  to  support  the  project 
as  identified  in  Block  15  of  the  SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  dociunented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  source. 


H.  Evaluation  Criteria 

Proposal  Elements  and  Review  Criteria 
for  Applications 

Each  application  which  passes  the 
initial  screening  described  in  Part  IV, 
Section  D  of  this  Program 
Annoimcement  will  be  assessed  and 
scored  by  three  independent  reviewers. 
Each  reviewer  will  give  a  niunerical 
score  for  each  application.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  weaknesses  under  each  applicable 
criterion  published  in  the 
Annotmcement.  Scoring  will  be  based 
on  a  total  of  100  points,  and  for  each 
application  will  be  the  average  of  the 
scores  of  the  three  reviewers. 

The  competitive  review  of  proposals 
will  be  based  on  the  degree  to  which 
applicants: 

(1)  Adhere  to  the  requirements  in 
PART  n  and  (2)  incorporate  e&ch  of  the 
Elements  and  Sub-Elements  below  into 
their  proposals,  so  as  to  describe 
convincingly  a  project  that  will  develop 
new  food  and  nutrition  services/ 
activities  to  benefit  low-income 
households  including  displaced 
workers,  elderly  people,  children,  and 
the  working  poor. 

In  order  to  simplify  the  application 
preparation  and  review  process,  OCS 
seeks  to  keep  grant  proposals  cogent  and 
brief.  Applications  with  project 
narratives  (excluding  Project 
Summaries,  Budget  Justifications  and 
Appendices)  exceeding  30  letter-sized 
pages  of  12  c.p.i.  type  or  equivalent  on 
a  single  side  will  not  be  reviewed. 
Applicants  should  prepare  and 
assemble  their  project  descriptions 
using  the  following  ouUine  of  required 
project  elements.  They  should, 
fiulhermore,  build  their  project  concept, 
plans,  and  application  description  upon 
the  guidelines  set  forth  for  each  of  the 
project  elements. 

Project  descriptions  are  evaluated  on 
the  basis  of  substance,  not  length.  Pages 
should  be  niunbered  consecutively  and 
a  table  of  contents  should  be  included 
for  easy  reference.  Applicants  are 
reminded  that  the  overall  Project 
Narrative  must  not  exceed  30  pages. 

When  writing  their  Project  Narratives, 
applicants  should  respond  to  the  review 
criteria  using  the  same  sequential  order. 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  this 
Pn^am  Announcement 

Note:  The  review  criteria  both  reiterate  and 
explain  in  greater  detail  the  information 
requirements  contained  in  Part  II  of  this 
Announcement. 


Evaluation  Criterion  1 :  Objectives  and 
Need  for  Assistance 

Element  I.  Description  of  Target 
Population  and  Analysis  of  Needs/ 
Priorities  (0  to  10  Points) 

Sub-Element  1(a)  Description  of  Target 
Population.  (0  to  4  Points) 

In  addressing  this  criterion,  the 
applicant  should  describe  the  target  area 
and  population  to  be  served,  including 
specific  details  on  any  minority 
population(s)  to  be  served. 

Sub-Element  1(b)  Analysis  of  Needs/ 
Priorities  (0  to  6  Points) 

In  addressing  the  above  criterion,  the 
applicant  should  discuss  the  nature  and 
extent  of  the  problem(s)  and/or  need(s), 
including  specific  information  on 
minority  population(s). 

Evaluation  Criterion  2:  Approach  I 

Element  II.  Adequacy  of  Work  Program 
(0  to  25  Points) 

Sub-Element  U(a).  Realistic  Quarteriy 
Time  Lines  (0  to  10  Points) 

Applicant  should  provide  realistic 
quarterly  projections  of  the  activities  to 
be  carried  out  including  the  projected 
number  of  beneficiaries  to  be  served 
each  quarter. 

Sub-Element  11(b).  Detailed  Work  Plan 
(0-15) 

Applicant  must  insure  that  activities 
are  adequately  described  and  appear 
reasonably  likely  to  achieve  results 
which  will  have  a  desired  impact  on  the 
identified  problems  and/or  needs. 

In  addressing  this  criterion,  the 
applicant  should  address  the  basic 
criteria  and  other  mandated  activities 
found  in  Part  n  and  should  include: 

(1)  Project  priorities,  and  rationale  for 
selecting  them,  which  relate  to  the 
specific  nutritional  problem(s)  and/or 
need(s)  of  the  target  population 
identified  under  Criterion  I; 

(2)  Goals  and  objectives  that  speak  to 
the(se)  problem(s)  and/or  need(s);  and 

(3)  Project  activities  that,  if 
successfully  carried  out,  can  reasonably 
be  expected  to  result  in  achieving  these 
goals  and  objectives. 

Evaluation  Criterion  3:  Results  or 
Benefits  Expected 

Element  III.  Significant  and  Beneficial 
Impact  (0-25  Points) 

Sub-Element  Ill(a).  Improvement  in 
Nutrition  Services  to  Low-Income 
People  (OtolO  Points) 

Applicants  shall  address  how  they 
propose  to  significantly  improve  or 
increase  nutrition  services  to  low- 
income  people  and  indicate  how  such 
improvements  or  increases  are 
quantified. 

Sub-Element  lll(b).  Promotional 
Health  and  Social  Service  Activities 
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Included  in  Nutrition  Services  (0  to  10 
Points) 

Applicant  incorporates  into  the 
project  awareness  of  broader  health  and 
social  services  activities  for  low-income 
people  along  with  nutritional  services. 
The  goal  being  to  launch  a  nationwide 
campaign  to  promote  healthy 
communities. 

j  \Sub-Element  111(c).  Commitment  of 
Resources  (0  to  5  Points) 

Applicant  indicates  that  the  project 
will  significantly  leverage  or  mobilize 
other  community  resoiu-ces.  These 
resources  are  detailed  and  quantified. 

In  addressing  the  above  criterion,  the 
applicant  must  include  quantitative  data 
for  items  (a),  (b),  and  (c),  and  discuss 
how  the  beneficial  impact  relates  to  the 
relevant  legislatively-mandated  program 
activities  identified  in  Part  II  and  the 
problems  and/ or  needs  described  imder 
Criterion  I. 

Evaluation  Criterion  4:  Approach  II 

Element  IV.  Coordination/Services 
Integration  (0  to  15  Points) 

Sub-Element  IV(a).  Coordinated 
Community-Based  Planning  (Oto  10 
Points) 

Application  demonstrates  evidence  of 
coordinated  community-based  planning 
in  its  development,  including  strategies 
in  the  work  program  to  collaborate  with 
other  locally-funded  Federal  programs 
(such  as  DPiHS  health  and  social 
services  and  USDA  Food  and  Consumer 
Service  programs)  in  ways  that  will 
eliminate  duplication  and  will,  for 
example:  (1)  Unite  funding  streams  at 
the  local  level  to  increase  program 
outreach  and  effectiveness;  (2)  facilitate 
access  to  other  needed  social  services  by 
coordinating  and  simplifying  intake  and 
eligibility  certification  processes  for 
clients;  or  (3)  bring  project  participants 
into  direct  interaction  with  holistic 
family  development  resoiuces  in  the 
community  where  needed. 

Sub-Element  IV(b).  Native  American 
and  Migrant  and  Seasonal  Farmworker 
Empowerment  Consideration  (0  to  5 
Points)  . 


Special  consideration  will  be  given  to 
applicants  who  can  demonstrate  that 
they  have  experience  working  with 
Native  American  and  Migrant  and 
Seasonal  Farmworker  organizations. 
Applicants  should  document  their 
involvement  in  preparing  and  planned 
implementation  of  services  to  these 
imique  communities  to  achieve  both 
economic  and  human  development  in 
an  integrated  manner. 


Evaluation  Criterion  5:  Organizational 
Profiles 

Element  V.  Organizational  Experience 
and  Administrative  Capability  (0  to  20 
Points) 

Sub-Element  V(a).  Organizational 
Experience  in  Program  Area  (0-5  Points) 

The  applicant  should  dociunent  the 
organization's  capability  and  relevant 
experience  in  developing  and  operating 
programs  which  deal  with  poverty  and 
health  and  nutrition  problems  similar  to 
those  to  be  addressed  by  the  proposed 
project.  Documentation  provided  should 
indicate  that  projects  previously 
undertaken  have  been  relevant  and 
•effective  and  have  provided  permanent 
benefits  to  the  low-income  population. 
Organizations  proposing  training  and 
technical  assistance  should  have 
detailed  competence  in  the  program 
area  and  expertise  in  training  and 
technical  assistance.  If  applicable, 
information  provided  by  these 
applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

Sub-Element  V(b).  Management 
History  (0-10  Points) 

Applicants  must  demonstrate  their 
ability  to  implement  sound  and  effective 
management  practices.  If  they  have  been 
recipients  of  other  Federal  or  other 
govermnental  grants,  they  must  also 
document  their  compliance  with 
financial  and  program  progress 
reporting  and  audit  requirements.  Such 
documentation  may  be  in  the  form  of 
references  to  any  available  audit  or 
progress  reports  and  should  be 
accompanied  by  a  statement  from  a 
Certified  or  Licensed  Public  Accountant 
as  to  the  sufficiency  of  the  applicant's 
financial  management  system  to  protect 
adequately  any  Federal  funds  awarded 
under  the  application  submitted. 

Sub-Element  V(c).  Staff  Skills. 
Resources  and  Responsibilities  (0-5 
Points) 

The  application  should  adequately 
describe  the  experience  and  skills  of  the 
proposed  Project  Director,  showing  that 
the  individual  is  not  only  well  qualified, 
but  that  his/her  professional  capabilities 
are  relevant  to  successfully  implement 
■the  project.  If  the  key  staff  person  has 
not  yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  indicating  that  the 
responsibilities  to  be  assigned  to  the 
project  director  are  relevant  to 
successfully  implement  the  project.  The 
application  must  indicate  that  the 
applicant  has  adequate  facilities  and 
resources  (i.e.  space  and  equipment)  to 
carry  out  the  work  plan  successfully. 

In  addressing  the  above  criterion,  the 
applicant  must  clearly  show  that 


sufficient  time  of  the  Project  Director 
and  other  senior  staff  will  be  budgeted 
to  assure  timely  project  implementation 
and  oversight  and  that  the  assigned 
responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified. 

Evaluation  Criterion  6:  Budget  and 
Budget  Justification 

Element  VI.  Appropriateness  of 
Budget  (0  to  5  Points) 

Every  application  must  include  a 
Budget  Justification,  placed  after  the 
budget  forms  SF  424  and  424A, 
explaining  the  sources  and  uses  of 
project  funds.  The  budget  is  adequate 
and  administrative  costs  are  appropriate 
to  the  services  proposed. 

Part  rV.  Application  Procedures 

A.  Application  Development/ 
Availability  of  Forms 

To  be  considered  for  a  grant  under 
this  program  announcement,  an 
application  must  conform  to  the 
Program  Requirements  set  out  in  Part  II 
and  be  prepared  in  accordance  with  the 
guidelines  set  out  in  Part  III.  It  must  be 
submitted  on  the  forms  supplied  in  the 
attachments  to  this  Announcement  and 
in  the  manner  prescribed  below. 
Attachments  A  through  K  contain  all 
standard  forms  necessary  to  apply  for 
awards  under  this  OCS  program.  These 
attachments  and  Parts  V  and  VI  of  this 
Aimouncement  contain  all  the  general 
instructions  required  for  submitting 
applications. 

Additional  copies  may  be  obtained  by 
writing  or  telephoning  the  office  listed 
under  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  at  the  beginning  of 
this  announcement.  In  addition,  this 
Announcement  is  accessible  on  the 
Internet  through  the  OCS  Web  site  for 
reading  or  downloading  at:  http:// 
www.acf.  dhhs.gov/programs/ocs/ 
kitsl.htm  under  "Funding 
Opportunities." 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace,  the 
Certification  Regarding  environmental 
tobacco  smoke,  and  debarment 
regulations  set  forth  in  Attachments  E, 
J.  and  F. 

Part  III  contains  instructions  for  the 
substance  and  development  of  the 
project  narrative.  Part  V  contains 
instructions  for  completing  application 
forms.  Part  VI,  Section  A,  describes  the 
contents  and  format  of  the  application 
as  a  whole. 

B.  Application  Submission 

1.  Number  of  Copies  Required.  One 
signed  original  application  and  two 
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copies  must  be  submitted  at  the  time  of 
initial  submission.  (0MB  0970-0139). 
Two  additional  optional  copies  would 
be  appreciated  to  facilitate  the 
processing  of  applications. 

2.  Closing  Date.  The  closing  date  for 
submitting  applications  is  August  5, 
2002.  Applications  received  after  the 
closing  date  will  be  classified  as  late. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Conunimity  Food  and 
Nutrition  Program  Operations  Center, 
1815  North  Fort  Myer  Drive,  Suite  300, 
Arlington,  VA  22209;  Attention: 
Application  for  Community  Food  and 
Nutrition  Program.  Applicants  are 
responsible  for  mailing  applications 
well  in  advance,  when  using  all  mail 
services,  to  ensure  that  the  application 
is  received  on  or  before  the  deadline 
time  and  date.  Applications  hand 
carried  by  applicants,  applicant 
couriers,  other  representatives  of  the 
applicant,  or  by  overnight/express  mail 
couriers  shall  be  considered  as  meeting 
an  announced  deadline  if  they  are 
received  on  or  before  the  deadline  date, 
between  the  bom's  of  8  a.m.  to  4:30  p.m. 
EST  at  the  U.S.  Department  of  Health 
and  Human  Services.  Administration  for 
Children  and  Families,  Commiuiity 
Food  and  Nutrition  Program  Operations 
Center:  1815  North  Fort  Myer  Drive, 
Suite  300,  Arlington,  VA  22209  between 
Monday  and  Friday  (excluding  Federal 
holidays).  This  address  must  appear  on 
the  envelope/package  containing  the 
application  with  the  note  "Attention: 
Application  for  Community  Food  and 
Nutrition  Program".  Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as  agreed. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

3.  Late  Applications.  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  cxurent  competition. 

4.  Extension  of  Deadlines.  ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God 
(floods,  hiuricanes,  etc)  occiu,  or  when 
there  are  widespread  disruptions  of  the 
mail  service,  or  in  other  rare  cases.  A 
determination  to  extend  or  waive 
deadline  requirements  rest  with  the 
Chief  Grants  Management  Officer. 


C.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Miimesota,  Montana,  Nebraska,  New 
Jersey,  New  York,  Ohio,  Oklahoma. 
Oregon,  Peimsylvania,  South  Dakota, 
Tennessee,  Vermont,  Virginia, 
Washington,  Wyoming,  and  Palau  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
Applicants  from  these  27  jurisdictions 
do  not  need  to  take  action  regarding 
E.O.  12372.  Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  indicate  "not 
applicable"  if  no  submittal  is  required) 
on  the  Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW.,  4th  floor  West,  Washington,  DC 
20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  to  this  Annoimcement. 


You  may  also  find  this  list  at  the 
following  web  address:  http://www/ 
whitehouse.gov/omb/grants/spoc.html 

D.  Initial  OCS  Screening 

Each  application  submitted  under  this 
program  aimouncement  will  undergo  a 
pre-review  to  determine  that  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  Announcement., 

All  applications  that  meet  the 
published  deadline  requirements  as 
provided  in  this  Program 
Announcement  will  be  screened  for 
completeness  and  conformity  with  the 
following  requirements.  Only  complete 
applications  that  meet  the  requirements 
listed  below  will  be  reviewed  and 
evaluated  competitively.  Other 
applications  will  be  returned  to  the 
applicants  with  a  notation  that  they 
were  unacceptable  and  will  not  be 
reviewed. 

The  following  requirements  must  be 
met  by  all  applicants  except  as  noted: 

(1)  The  application  must  contain  a 
signed  Stand^d  Form  424  Application 
for  Federal  Assistance"  {SF-424), 
Attachment  B,  a  budget  (SF-424A), 
Attachment  C,  and  signed  "Assurances" 
(SF  424B),  Attachment  D,  completed 
according  to  instructions  published  in 
Part  V  and  Attachments  A,  B,  and  C  of 
this  Program  Announcement.  The  SF- 
424  and  the  SF-424B  must  be  signed  by 
an  official  of  the  organization  applying 
for  the  grant  who  has  authority  to 
obligate  the  organization  legally. 
Applicant  must  also  be  aware  that  the 
applicant's  legal  name  as  required  on 
the  SF-424  (Item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

(2)  A  project  narrative  must  also 
accompany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
application  be  no  more  than  30  letter-    • 
size  pages,  numbered  consecutively  , 
and  typewritten  on  one  side  of  the  paper 
only  with  one-inch  margins  and  type 
face  no  smaller  than  12  characters  per 
inch  (c.p.i.)  or  equivalent.  Applications 
with  project  narratives  (excluding 
Project  Sununaries  and  appendices)  of 
more  than  30  letter-size  pages  of  12 
c.p.i.  type  or  equivalent  on  a  single  side 
will  not  be  reviewed  for  funding! 

The  budget  narrative,  charts,  exhibits, 
resumes,  position  descriptions,  letters  of 
support  or  commitment  are  not  counted 
against  this  page  limit  and  should  be  in 
the  Appendix.  It  is  strongly 
recommended  that  applicants  adopt  for 
their  program  project  narratives  the 
sequence  and  content  described  in  Part 
III,  Section  I. 

(3)  Application  must  contain 
documentation  of  the  applicant's  tax 
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exempt  status  as  required  under  PART 
II,  Section  C. 

Applicants  are  strongly  encouraged  to 
mobilize  additional  resources,  which 
may  be  cash  or  in-kind  contributions. 
Federal  or  non-Federal.  [See  Part  E] 

E.  Consideration  of  Applications 


Applications  which  pass  the  initial 
OCS  screening  will  be  reviewed  and 
rated  by  an  independent  review  panel 
on  the  basis  of  requirements  set  forth  in 
Parts  II  and  III.  These  review  criteria 
were  designed  to  assess  the  quality  of  a 
proposed  project  and  determine  the 
likelihood  of  its  success.  The  review 
criteria  are  closely  related  and  are 
considered  as  a  whole  in  judging  the 
overall  quality  of  an  application.  Points 
are  awarded  only  to  applications  which 
are  responsive  to  the  program  elements 
and  review  criteria  within  the  context  of 
this  Program  Announcement. 

Reviewers'  scores  will  assist  the 
Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions,  but  will  not  be  the 
only  factors  considered. 

Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  because  other 
factors  are  taken  into  consideration. 
These  include,  but  are  not  limited  to: 
The  timely  and  proper  completion  by 
applicant  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years; 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
amount  and  duration  of  the  grant 
requested  and  the  proposed  project's 
consistency  and  harmony  with  OCS 
goals  and  policy;  geographic 
distribution  of  applications;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  HHS  grants,  including  the 
actual  dedication  to  program  of 
mobilized  resources  as  set  forth  in 
project  applications;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowance  on  previous  OCS  or  other 
Federal  agency  grants. 

Applicants  may  omit  from  the 
application  the  specific  salary  rates  or 
amounts  for  individuals  identified  in 
the  application  budget.  Rather,  only 
summary  information  is  required.  OCS 
reserves  the  right  to  discuss  applications 
with  other  Federal  or  non-Federal 
funding  sources  to  verify  the  applicant's 
performance  record  and  the  docmnents 
submitted. 


Part  V.  Instructions  for  Completing 
Forms  SF-424 

All  application  forms  are  now 
available  on  the  ACF  website  for 
downloading  at:  http:// 
www.acf.dhhs.gov/programs/ofs/ 
forms.htm 

The  standard  forms  attached  to  this 
announcement  shall  be  used  to  apply 
for  funds  under  this  program 
announcement. 

It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF— 424  and 
SF-424A,  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms 
(Attachments  B  .C.  and  D)  as  modified 
by  the  instructions  set  forth  in  PART  III. 
above,  and  the  OCS  specific  instructions 
set  forth  below: 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
^Iso  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  which  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs.  (Note: 
The  Budget  detail  and  Narrative  Budget 
Justification  should  follow  the  SF  424 
and  424A,  and  are  not  counted  as  part 
of  the  Project  Narrative.) 

A.  SF-424 — Application  for  Federal 
Assistance  (Attachment  B) 

Where  the  applicant  is  a  previous 
DHHS  grantee,  enter  the  Central 
Registry  System  Emplovee  Identification 
Number  (CRS/EIN)  and' the  Payment 
Identifying  Number,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
comer  of  the  form  (third  line  from  the 
top). 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Applications;  there  are  no 
Pre- Applications. 

Item  7.  If  applicant  is  an  Indian  Tribe 
enter  "K"  in  the  box.  If  applicant  is  a 
non-profit  organization  enter  "N"  in  the 
.  box. 

Item  9.  Name  of  Federal  Agency — 
Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  niunber  for  OCS 
programs  covered  under  this 
aimouncement  is  93.571.  The  title  is 
"Community  Food  and  Nutrition 


Program  (CFNP) — Nationwide 
Initiative." 

Item  1 1 .  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations:  Use  Priority  Area  2.0  for 
the  Nationwide  Intiative. 

Item  13.  Proposed  Project  Dates — 
Show  36-month  project  period  (See  Part 
II).  In  addition,  the  project  start  date 
must  begin  on  or  before  September  30, 
2002;  the  ending  date  should  be 
calculated  on  the  basis  of  a  36-month 
project  period. 

Item  14.  Congressional  District  of 
Applicant/Project — Enter  the  number{s) 
of  the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  number(s)  of  the  Congressional 
District(s)  where  the  project  will  be 
located. 

Item  15.  Estimated  Funding — Item 
1 5a.  Show  the  total  amount  requested 
for  the  entire  project  period;  Item  15b- 
e.  For  each  line  item,  show  both  cash 
and  third  party  in-kind  contributions  for 
the  total  project  period;  Item  15f.  Show 
the  estimated  amount  of  program 
income  for  the  total  project  period;  Item 
15g.  Enter  the  sum  of  all  the  line  items. 

B.  SF^24A— Budget  Information— Non- 
Construction  Programs  (Attachment  C) 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  Corrmiunity  Food 
and  Nutrition  Program — Nationwide 
Initiative  funds  only,  and  Non-Federal 
will  include  funds  mobilized  from  all 
other  sources — applicant,  state,  local, 
and  other.  Federal  funds  other  than 
those  requested  from  the  Community 
Food  and  Nutrition  Program — 
Nationwide  Initiative  should  be 
included  in  Non-Federal  entries. 

Sections  A  and  D  of  SF— 424A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  mobilized  funds. 

Section  A — Budget  Summary 

Lines  1-4 

Column  (a)  Line  1— Enter  OCS  CFNP 
Column  (b)  Line  1— Enter  93.571 
Columns  (c)  and  (d) — Not  Applicable 
Columns  (e),  (f)  and  (g) — Line  1 — 
.  Enter  appropriate  amounts  needed  to 

support  the  project  for  the  entire  project 

period. 
Line  5 
Enter  the  figures  from  Line  1  for  all 

columns  completed,  (e),  (f),  and  (g). 

Section  B — Budget  Categories 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  of  12  months  will  be 
entered  in  Column  (1). 

Allocability  of  costs  is  governed  by 
applicable  cost  principles  set  forth  in 
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the  Code  of  Federal  Regulations  (GFR), 
^^  Tide  45,  Parts  74  and  92. 

Budget  estimates  for  administrative 
costs  must  be  supported  by  adequate 
detail  for  the  grants  officer  to  perform  a 
cost  analysis  and  review.  Adequately 
detailed  calcidations  for  each  budget 
object  class  are  those  which  reflect 
estimation  methods,  quantities,  luiit 
costs  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  other, 
identify  the  additional  object  class(es] 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives;  large  dollar 
amounts;  local,  regional,  or  other  travel; 
new  positions;  major  equipment 
purchases;  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 

Line  6a 

Persormel — Enter  the  total  costs  of 
salaries  and  wages. 

Justification — Identify  the  project 
director  and  staff.  Specify  by  title  or 
name  the  percentage  of  time  allocated  to 
the  project,  the  individual  annual 
salaries  and  the  cost  to  the  project  (both 
Federal  and  non-Federal)  of  the 
organization's  staff  who  will  be  working 
on  the  project. 

Line  6b 

Fringe  Benefits — Enter  the  total  costs 
of  fringe  benefits  imless  treated  as  part 
of  an  approved  indirect  cost  rate  which 
is  entered  on  Line  6j. 

Justification — Enter  the  total  costs  of 
fringe  benefits,  unless  treated  as  parU^f 
an  approved  indirect  cost  rate.  Provide 
a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Line  6c 

Travel — Enter  total  cost  of  all  travel 
by  employees  of  the  project.  Do  not 
enter  costs  for  consultant's  travel. 

Justification — Include  the  name(s)  of 
traveler{s),  total  number  of  trips, 
destinations,  length  of  stay,  mileage 
rate,  transportation  costs  and 
subsistence  allowances.  Traveler  must 
be  a  person  listed  under  the  persoimel 
line  or  employee  being  paid  under  non- 
Federal  share. 

Note:  Local  transportation  and  consultant 
travel  costs  are  enteped  on  Line  6h. 

Line  6d 

Equipment — Enter  the  total  costs  of 
all  equipment  to  be  acquired  by  the 
project.  Equipment  means  an  article  of 
non-expendable,  tangible  personal 


property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost 
which  equals  or  exceeds  the  lesser  of  (a) 
the  capitalization  level  established  by 
the  organization  for  financial  statement 
purposes,  or  (b)  $5,000. 

[Note:  If  an  applicant's  current  rate 
agreement  was  based  on  another  definition 
for  equipment,  such  as  "tangible  personal 
property  $500  or  more,"  the  applicant  shall 
use  the  definition  used  by  the  cognizant 
agency  in  determining  the  rate(s).  However, 
consistent  with  the  applicant's  equipment 
policy,  lower  limits  may  be  set.) 

Justification — Equipment  to  be 
purchased  with  Federal  funds  must  be 
required  1o  conduct  the  project,  and  the 
applicant  organization  or  its  sub- 
grantees  must  not  already  have  the 
equipment  or  a  reasonable  facsimile 
available  to  the  project. 

Line  6e 

Supplies^Enter  the  total  costs  of  all 
tangible  personal  property  other  than 
that  included  on  line  6d. 

Justification — Provide  a  general 
description  of  what  is  being  purchased 
such  as  type  of  supplies  (office, 
classroom,  medical,  etc.).  Include 
equipment  costing  less  than  $5,000  per 
item. 

Line  6f 

Contractual — Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and  sub- 
recipients,  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  use  403(11)  currently  set  at 
$100,000.  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procurement  dociunents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Line  6g 


Construction — Not  applicable. 

Line  6h 

Other — Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable,  may 
include,  but  are  not  limited  to, 
insurance,  food,  medical  and  dental 
costs  (non-contractual);  fees  and  travel 
paid  directly  to  individual  consultants; 
local  transportation  (all  travel  which 
does  not  require  per  diem  is  considered 
local  travel);  space  and  equipment 
rentals;  printing  and  publication; 
computer  use  training  costs  including 
tuition  and  stipends;  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments;  and  staff  development  costs. 

Line  6j 

Indirect  Charges — ^Enter  the  total 
amoimt  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
ciurently  has  an  indirect  cost  rate 
approved  by  DHHS  or  other  Federal 
agencies. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should, 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  cannot  also  be  budgeted  or  charged 
as  direct  costs  to  the  grant.  Indirect  costs 
consistent  with  approved  indirect  cost 
rate  agreements  are  allowable.  Also,  if 
the  applicant  is  requesting  a  rate  which 
is  less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgment  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Line  6k 

Totals — Enter  the  total  amoimt  of 
Lines  6i  and  6j. 

Line  7 

Program  Income — Enter  the  estimated 
amount  of  income,  if  any,  expected  to  be 
generated  from  this  project.  Separately 
show  expected  program  income 
generated  from  OCS  support  and 
income  generated  from  other  mobilized 
funds.  Do  not  add  or  subtract  this 
amount  from  the  budget  total.  Show  the 
nature  and  source  of  income  in  the 
program  narrative  statement. 

Justification — Describe  the  natiu«, 
source  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 
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Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  non-Federal  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  other  than  OCS  funds 
for  which  the  applicant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Category, 
(see  SF-424A,  Section  B.6)  and  whether 
it  is  cash  or  third  party  in-kind.  The 
firm  commitment  of  these  required 
funds  must  be  documented  and 
submitted  with  the  application  in  order 
to  be  given  credit  in  the  criterion. 

This  documentation  must  be  in  the 
form  of  letters  of  commitment  or  letters 
of  intent  from  the  organization(s)/ 
individuals  from  which  funds  will  be 
received. 

Line  8 

Column  (a) — Enter  the  project  title. 

Column  (b) — Enter  the  amount  of  cash 
[  r  donations  to  be  made  by  the 
E  pplicant. 
"  Column  (c) — Enter  the  State 
i:  ontribution. 

Column  (d) — Enter  the  amount  of  cash 
and  third  party  in-kind  contributions  to 
be  made  from  all  other  sources. 

Column  (e) — Enter  the  total  of 
columns  (b),  (c),  and  (d). 

Lines  9, 10  and  11 

Leave  Blank 

Line  12 

Carry  the  total  of  each  column  of  Line 
A,  (b)  through  (e).  The  amount  in 
( lolumn  (e)  should  be  equal  to  the 
amount  on  Section  A,  Line  5,  Column 

m- 

Justification — Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs 

Line  13 

Federal — Enter  the  amount  of  Federal 
(tDCS)  cash  needed  for  this  grant,  by 
quarter,  during  the  12-month  budget 
period. 

Line  14 

Non-Federal — Enter  the  amount  of 
cash  from  all  other  sources  needed  by 
quarter  during  the  first  year. 

Line  15 

Totals — Enter  the  total  of  Lines  1 3  and 

'4- 

i  lection  F — Other  Budget  Information 

Line  21 

Direct  Charges — Include  narrative 
justification  required  under  Section  B 
for  each  object  class  category  for  the 
total  project  period. 

Line  22 

Indirect  Charges — Enter  the  type  of 
DHHS  or  other  Federal  agency  approved 
indirect  cost  rate  (provisional. 


predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied  and  the  total 
indirect  expense.  Also,  enter  the  date 
the  rate  was  approved,  where 
applicable.  Attach  a  copy  of  the 
approved  rate  agreement. 

Line  23 

Provide  any  other  explanations  and 
continuation  sheets  required  or  deemed 
necessary  to  justify  or  explain  the 
budget  information. 

C.  SF-424B — Assurances  Non- 
Construction  Programs  (Attachment  D) 

All  applicants  must  sign  and  return 
the  "Assurances"  with  the  application. 

Part  VI.  Contents  of  Application  and 
Receipt  Process 

A.  Contents  of  Application 

Each  CFNP  application  must  include 
all  of  the  following,  in  the  order  listed 
below: 

1.  Table  of  Contents 

2.  An  abstract  of  the  Proposed 
Project — very  brief,  not  to  exceed  250 
words,  that  would  be  suitable  for  use  in 
an  announcement  that  the  application 
has  been  selected  for  a  grant  award  and 
which  identifies  the  type  of  project,  the 
target  population,  and  the  major 
elements  of  the  work  plan. 

3.  A  completed  Standard  Form  424 
that  has  been  signed  by  an  Official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  (Attachment  B) 

4.  Budget  Information-Non- 
Construction  Programs  (SF-424A) 
(Attachment  C); 

5.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B.  SF-424A. 

6.  Certification  and  Assurances 
Required:  Applicants  requesting 
financial  assistance  for-a  non- 
construction  projects  must  file  the 
Standard  Form  424B,  "Assurances:  Non- 
Construction  Programs."  Applicants 
must  sign  and  retiun  the  Standard  Form 
424B  with  their  applications  (See 
Attachment  D). 

Applicants  must  provide  a 
certification  regarding  lobbying  when 
applying  for  an  award  in  excess  of 
$100,000.  Applicants  must  sign  and 
return  the  certification  with  their 
application  (See  Attachment  H). 

Applicants  must  disclose  lobbying 
activities  on  the  Standard  Form  LLL 
when  applying  for  an  award  in  excess 
of  $100,000.  Applicants  who  have  used 
non-federal  funds  for  lobbying  activities 
in  connection  with  receiving  assistance 
under  this  announcement  shall  compete 
a  disclosure  form  to  report  lobbying. 


Applicants  must  sign  and  return  the 
disclosure  form,  if  applicable,  with  their 
applications  (See  Attachment  H). 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications 
(See  Attachment  E). 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications.  (See  Attachment  F) 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with  all 
Federal  statues  relating  to 
nondiscrimination.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  oack  a  certification  form. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  requirements  of  the  Pro-Children 
Act  of  1994  as  outlined  in  Certification 
Regarding  Environmental  Tobacco 
Smoke.  (See  Attachment  J) 

7.  A  Project  Njirrative  of  no  more  than 
30  pages  consisting  of  the  Elements 
described  in  Part  III  of  this 
announcement  set  forth  in  the  order 
therein  presented  and  preceded  by  a 
consecutively  numbered  table  of 
contents. 

The  total  number  of  pages  for  the 
narrative  portion  of  the  application 
package  must  not  exceed  30  pages  (See 
Part  IV.D.2  for  pages  that  do  not  count 
against  the  30-page  limit). 

8.  Appendices — proof  of  nonprofit 
tax-exempt  status  as  outlined  in  Part  II, 
Section  C;  Single  Point  of  Contact 
comments,  if  applicable,  and  resumes 
and  position  descriptions.  Pages  should 
be  numbered  sequentially  throughout, 
including  appendices,  beginning  with 
the  Abstract  as  page  1 . 

B.  Application  Format 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8V2  x  11  inch 
paper  only.  Applicants  must  not  include 
colored,  oversized  or  folded  materials. 
Applicants  should  not  include 
organizational  brochures  or  other 
promotional  materials,  slides,  films, 
clips,  etc.  Such  material  will  be 
discarded  if  included.  Applications 
must  be  bound  or  enclosed  in  loose-leaf 
binder  notebooks.  Preferably, 
applications  should  be  two-holed 
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punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  or  a  binder  clip. 

C.  Acknowledgment  of  Receipt 

All  applicants  will  receive  an 
acknowledgment  with  an  assigned 
identification  number.  Applicants  are 
requested  to  supply  a  self-addressed 
mailing  label  widi  their  Application,  or 
a  FAX  number  or  e-mail  address  which 
can  be  used  for  acknowledgment.  The 
assigned  identification  number,  along 
with  any  other  identifying  codes,  must 
be  referenced  in  all  subsequent 
communications  concerning  the 
Application.  If  an  acknowledgment  is 
not  received  within  three  weeks  after 
the  deadline  date,  please  notify  the  OCS 
Operations  Center  at  1-800-281-9519. 

Part  Vn.  Post  Award  Information  and 
Reporting  Requirements 

A.  Notification  of  Grant  Award 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  specifies  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  period  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award. 

B.  Reporting  Requirements 

Grantees  will  be  required  to  submit 
semi-annual  program  progress  and 
financial  reports  (SF  269)  as  well  as  a 
final  progress  and  financial  report. 

C.  Audit  Requirements 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  part  74  (non- 
profit organizations)  or  part  92 
(governmental  entities)  which  require 
audits  under  0MB  Circular  A-133. 

D.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  319  of  Public  Law  101-121, 
signed  into  law  on  October  23, 1989, 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Ciurent  and 
prospective  recipients  (and  their  subtler 


contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  sub-grantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  sub-grantees  will 
pay  with  the  non-appropriated  funds 
and  (3)  to  file  quarterly  up-dates  about 
the  use  of  lobbyists  if  an  event  occurs 
that  materially  affects  the  acciuacy  of 
the  information  submitted  by  way  of 
declaration  and  certification. 

The  law  establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23,  1989.  See 
Attachment  H,  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  apphcations  for  this  program. 

E.  Applicable  Federal  Regulations 

Attachment  K  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  the 
Community  Food  and  Nutrition 
Program. 

Dated:  June  9,  2002. 
Clarence  H.  Carter, 

Director,  Office  of  Community  Services. 

List  of  Attachments 

A.  2002  Poverty  Income  Guidelines 

For  updates  see:  http://aspe.os.dhhs.gov/ 
poverty/02poverty.  h  tm 

B.  Standard  Form  424,  Application  for 

Federal  Assistance 

C.  Standard  Form  424A,  Budget 

Information — Non-Construction 
Programs 

D.  Standard  Form  424B,  Assurances — Non- 

Construction  Programs 

E.  Certification  Regarding  Drug-Free 

Workplace  Requirements 

F.  Certification  Regarding  Debarment, 

Suspension  and  Other  Responsibility 
Matters 

G.  Intergovernmental  Review  State  Single 

Point  Of  Contact  (SPOC)  Ust 


H.  Certification  Regarding  Lobbying  and 
Disclosure  of  Lobbying  Activities, 
Standard  Form  LLL 
I.  Applicant's  Checklist 
J.  Certification  Regarding  Environmental 

Tobacco  Smoke 
K.  DHHS  Regulations  Applying  to  All 
Applicants/Grantees  Under  the 
Community  Food  and  Nutrition  Program 
(CFNP) 

BILUNG  CODE  4184-01-P 

Attachment  A 


Size  of  family  unit 


Poverty 
guideline 


2002  Poverty  Guidelines  for  the  48  Contig- 
uous States  and  the  District  of  Colum- 
bia' 


$8,860 
11,940 
15,020 
18,100 
21,180 
24,260 
27,340 
30,420 


2001  Poverty  Guidelines  for  Alaska  ^ 

1  

$11  080 

2 

14  930 

3 

18  780 

4 

22  630 

5 

26  480 

6 

30  330 

7  ...; 

34  180 

8 

38  030 

2001  Poverty  Guidelines  for  Hawaii  3 

1  

$10  200 

2 : 

13  740 

3 

17  280 

4 

20  820 

5 

24  360 

6 

27  900 

7 

31  440 

8 

34  180 

^  For  family  units  with  more  than  8  mem- 
bers, add  $3,080  for  each  additional  member. 
(The  same  increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above). 

2  For  family  units  with  more  than  8  mem- 
bers, add  $3,850  for  each  additional  member. 
(The  same  increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above). 

3  For  family  units  with  more  than  8  mem- 
bers, add  $3,540  for  each  additional  member. 
(The  same  increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above). 

BILUNG  CODE  4180-01-M 
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Attachment  B,  page  1 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  034ft.0043 


1.  TYPE  OF  SUBMISSION: 

Application 

n  Construction 

n  Non-Con»tnictlon 


|Pr«application 
I  Q  Construction 
I  P  Non-Construction 


2.  DATE  SUBKNTTED 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Apptcant  IdenSfter 


State  Applicatxxi  Identifier 


Federal  identifier 


5.  APPLICANT  INFORMATION 


Legal  Name 


Organizational  Unit 


Address  (give  city,  county.  State,  and  zip  code): 


Name  and  telephone  number  o(  person  to  t>e  contacted  on  matters  involvini 
this  application  (give  area  code) 


6.  EMPLOYER  IDENTIFICATION  NUMBER  ^£"4/ 

m-i  I  I  I  ITT 


8.  TYPE  OF  APPLICATION: 

n  New         n  Continuation  Q  R«vMen 

If  Revision,  enter  appropriate  letter(s)  in  box(es)  I      I     I      I 

A.  Increase  Award         B  Decrease  Award       C.  Increase  Duration 
D  Decrease  Duration     Other^specr^l' 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

TITLE: 


1Z  AREAS  AFFECTED  BY  PROJECT  fCrfies,  Counties.  States,  etc.): 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


7.  TYPE  OF  APPLICANT:  (enter  appropriate  letter  in  box) 


D 


A  State  H  Independent  School  Oist. 

B  County  I.  State  Controlled  institution  of  Higher 

C.  Municipal  J.  Private  LMiversity 

0  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Intermunidpal  M  Profit  Organization 

G.  Special  District  N  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TTTLE  OF  APPLICANTS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a  Appiicarit 


b  Project 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


b  Applicant 


c.  State 


d.  Local 


e.  Other 


f .  Program  Inconoe 


g  TOTAL 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  


b.  No.   D  PROGRAM  IS  NOT  COVERED  BY  E  O  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
□  Yes    It  -Yes,-  attach  an  explanation.  □  No 


IS.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPUCATKMVPREAPPLICAT10N  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED.  


a  Type  Name  of  Authorized  ftepresentative 


b.  Tide 


d  Signature  of  Authorized  Representative 


c.  Telephone  Number 


e  Date  Signed 


Previous  Edition  Usat>te 
Authorized  for  Local  Reproduction 


MLUNG  CODE  4180-01-C 

attachment  B,  page  2 

Instructions  for  the  SF-424 

Public  reporting  burden  for  this  collection 
}f  information  is  estimated  to  average  45 


minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 


Standard  Form  424  (Rev  7-97) 
Prescribed  by  OMB  Circular  A-102 


information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington. 
DC  20503. 

Please  do  no  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
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Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is^  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for 
an  additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as,  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  tKe 
application.) 
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BILLING  CODE  41S4-01-C 


Attachment  C,  I'age  3 
[nstruction  for  the  SF-424A 

Public  reporting  burden  for  this  collection 
sf  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
iata  needed,  and  completing  and  reviewing 
[he  collection  of  information.  Send 
X)mments  regarding  the  burden  estimate  or 
iny  other  aspect  of  this  collection  of 
nformation,  including  suggestions  for 
•educing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
(eduction  Project  (0348-0044),  Washington, 
X:  20503. 

Please  do  not  return  your  completed  form 
0  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructions 

This  form  is  designed  so  that  application 
an  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B.  C,  and  D  should  include  budget 
estimates,  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4  Columns  (a)  and  Ih) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  Catalog  program 
title  and  the  Catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
Bne  in  Column  (a),  and  enter  the  Catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  Catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  Catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
.should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 


sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and 

(d)  blank.  For  each  line  entry  in  columns  (a) 
and  (b),  enter  in  Columns  (e),  (f),  and  (g)  the 
appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Line  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  amounts  on  Lines 
6i  and  6j.  For  all  applications  for  new  grants 
and  continuation  grants  the  total  amount  in 
column  (5),  Line  6k.  should  be  the  same  as 
the  total  amount  shown  in  Section  A, 
Column  (g).  Line  5.  For  supplemental  grants 
and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns 
(l)-(4).  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A,  Columns 
(e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement,  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 


Attachment  C,  Page  4 

Instructions  for  the  SF-424A  (continued) 

Section  C.  Non-Federal  Resources 

Lines  8-1 1  Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),and(d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f),  Section  A. 

Section  D.  Forecasted  Ckish  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — ^Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e),  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object  class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(Provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 
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OMB  Approval  No.  0348-0042 

Assurances — Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15' 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0042),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
Awarding  Agency.  Further,  certain  Federal 
assistance  awarding  agencies  may  require 
applicants  to  certify  to  additional  assurances. 
If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant,  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States  and, 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  assistance;  and 
will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  not  dispose  of.  modify  the  use  of, 
or  change  the  terms  of  the  real  property  title, 
or  other  interest  in  the  site  and  facilities 
without  permission  and  instructions  from  the 
awarding  agency.  Will  record  the  Federal 
interest  in  the  title  of  real  property  in 
accordance  with  awarding  agency  directives 
and  wtll  include  a  covenant  in  the  title  of 
real  property  acquired  in  whole  or  in  part 
with  Federal  assistance  funds  to  assure  non- 
discrimination during  the  useful  life  of  the 
project. 

4.  Will  comply  with  the  requirements  of 
the  assistance  awarding  agency  with  regard 
to  the  drafting,  review  and  approval  of 
construction  plans  and  specifications. 

5.  Will  provide  and  maintain  competent 
and  adequate  engineering  supervision  at  the 
construction  site  to  ensure  that  the  complete 
work  conforms  with  the  approved  plans  and 
specifications  and  will  furnish  progress 
reports  and  such  other  information  as  may  be 
required  by  the  assistance  awarding  agency 
or  State. 

6.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 


7.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

8.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit 
System  of  Personnel  Administration  (5  C.F.R. 
900,  Subpart  F). 

9.  Will  comply  wifh  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

10.  Will  comply  with  all  Federal  statutes 
relating  to  non-discrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§1681  1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  §§  290  dd-3  and  290 
ee  3),  as  amended  relating  to  confidentiality 
of  alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §§  3601  et  seq.),  as  amended,  relating 
to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and,  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

11.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  and  federally-assisted  programs. 
These  requirements  apply  to  all  interests  in 
real  property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

12.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

13.  Win  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 


§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333)  regarding  labor 
standards  for  federally-assisted  construction 
subagreememts. 

14.  Will  comply  with  fiood  insurance 
purchase  requirements  of  Section  102(a)  of 
the  Flood  Disaster  Protection  Act  of  1973 
(P.L.  93-234)  which  requires  recipients  in  a 
special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if 
the  total  cost  of  insurable  construction  and 
acquisition  is  SIO.OOO  or  more. 

15.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air) 
implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §§  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended  (P.L.  93-523);  and,  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 

16.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

17.  Will  assist  the  awarding  agency  in 
assuring  compliance  will  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  §470),  EO  11593 
(identiication  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
§§469a-letseq.). 

18.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act 
Amendments  of  1966  and  OMB  Circular  No. 
A-133,  "Audits  of  States,  Local 
Governments,  and  Non-Profit  organizations." 

19.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

Title     ^ 

Applicant  Organization      

Date  Submitted 


Attachment  E,  Page  1 

Certification  Regarding  Drug-Free 
Workplace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988;  45  CFR  Part  76, 
Subpart,  F.  Section  76.630(c)  and  (d)(2)  and 
76.645(a)(1)  and  (b)  provide  that  a  Federal 
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agency  may  designate  a  central  receipt  point 
for  STATED  WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  centraj  pint  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Management  and  Acquisition,  Department  of 
Health  and  Human  Services,  Room  517-D, 
200  Independence  Avenue,  SW  Washington, 
DC  20201. 

Certification  Regarding  Drug-Free  Workplace 
Requirements  (Instructions  for  Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant.  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act,  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals, 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  State  highway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplace  in  question  (see  paragraph  five). 

Attachment  E,  Page  2 

8.  Definitions  of  terms  in  the 
Monprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
Common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substance  means  a  controlled 
iubstance  in  Schedules  I  through  V  of  the 
[Controlled  Substances  Act  (21  U.S.C.  812) 
md  as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15); 

Conviction  means  a  finding  of  guilt 
including  a  plea  of  nolo  contendere)  or 
mposition  of  sentence,  or  both,  by  any 
udicial  body  charged  with  the  responsibility 


to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use.  or 
possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  vyork  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g.,  volunteers, 
even  if  used  to  meet  a  matching  requirement; 
consultants  or  independent  contractors  not 
on  the  grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplaces). 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will — 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employaes  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 


include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2J,  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant: 

Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code) 

Check  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  II.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  number{s)  of  each  affected 
grant. 

Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
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reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  of  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
'assistance  in  obtaining  a  copy  of  those 

regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9.  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  cause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 


10.  Except  for  transactions  authorizecf 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9.  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 


Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency: 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Attachment  F,  Page  3 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
proving  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  go  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediately  written  notice  to 


the  person  to  which  this  proposal  is 
submitted  if  at  any  time  the  prospective 
lower  tier  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  had  become  erroneous  by  reason  for 
changed  circumstances. 

4.  The  terms  covered  transaction,  debarred 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  change, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant . 
agrees  by  submitting  this  proposal  that, 
[[Page  33043]]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  Department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitted  this  proposal  that 
it  will  include  this  clause  titled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion-Lower 
Tier  Covered  Transaction,"  without 
modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for  lower 
tier  covered  transactions. 

7.  A.  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

Attachment  F,  Page  4    * 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 

The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transactions,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
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available  remedies,  including  suspension 
and/or  debarment. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  an  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  prepared 
debarred,  suspended,  proposal  for 
debarment,  declared  ineligible,  or  voluntarily 
ixcluded  from  participation  in  its  transaction 
)y  any  Federal  department  or  agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
jrospective  participant  shall  attach  an 
jxplanation  to  this  proposal. 

Attachment  G 

[ntergovernmental  Review  (SPOC  List) 

It  is  estimated  that  in  2001  the  Federal 
Sovernment  will  outlay  $305.6  billion  in 
grants  to  State  and  local  governments. 
Executive  Order  12372,  "Intergovernmental 
Review  of  Federal  Programs,"  was  issued 
with  the  desire  to  foster  the 
intergovernmental  partnership  and 
strengthen  federalism  by  relying  on  State  and 
local  processes  for  the  coordination  and 
review  of  proposed  Federal  financial 
assistance  and  direct  Federal  developmemt. 
The  Order  allows  each  State  to  designate  an 
entity  to  perform  this  function.  Below  is  the 
official  list  of  those  entities.  For  those  State 
that  have  a  home  page  for  their  designated 
entity,  a  direct  link  has  been  provided  below. 

State  that  are  not  listed  on  this  page  have 
chosen  not  to  participate  in  the 
intergovernmental  review  process,  and 
therefore  do  not  have  a  SPOC.  If  you  are 
located  within  one  of  these  States,  you  may 
still  send  application  materials  directly  to  a 
Federal  awarding  agency. 

Contact  information  for  Federal  agencies 
that  award  grants  can  be  found  in  Appendix 
IV  of  the  Catalog  of  Federal  Domestic 
Assistance. 

Arkansas 

Tracy  L.  Copeland 

Manager,  State  Clearinghouse 

Office  of  Intergovernmental  Services 

Department  of  Finance  and  Administration 

1515  W.  7th  St.,  Room  412 

Little  Rock,  Arkansas  72203 

Telephone:  (501)  682-1074 

Fax:  (501)  682-5206 

tlcopeland@dfa. state. ar.us 

California 

Grants  Coordination 

State  Clearinghouse 

Office  of  Planning  and  Research 

P.O.  Box  3044.  Room  222 

Sacramento,  California  95812-3044 

Telephone:  (916)  445-0613 

Fax:  (916)  323-3018 

state.clearinghouse@opr.ca.gov 

Delaware 

Charles  H.  Hopkins 

Executive  Department 

Office  of  the  Budget 

340  S.  Dupont  Highway,  3rd  Floor 

Dover.  Delaware  19901 


Telephone:  (302)  739-3323 
Fax:  (302)  739-5661 
chopkins@state.de.us 

District  of  Columbia 

Luisa  Montero-Diaz 

Office  of  Partnerships  and  Grants 

Development 

Executive  Office  of  the  Mayor 

District  of  Columbia  Governmefit 

441  4th  Street,  NW,  Suite  530  South 

Washington,  DC  20001 

Telephone:  (202)  727-8900 

Fax:  (202)  727-1652 

opgd.eom@dc.gov 
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Florida 

Jasmin  Raffington 
Florida  State  Clearinghouse 
Department  of  Community  Affairs 
2555  Shumard  Oak  Blvd. ' 
Tallahassee,  Florida  32399-2100 
Telephone:  (850)  922-5438 
Fax:  (850)  414-0479 
clearinghuse@dca. state. fl. us 
Georgia 

Georgia  State  Clearinghouse 
270  Washington  Street,  SW 
Atlanta,  Georgia  30334 
Telephone:  (404)  656-3855 
Fax:  (404)  656-7901 
gach@mail.opb.state.ga.us 

Illinois 

Virginia  Bova 

Department  of  Commerce  and  Community 

Affairs 
James  R.  Thompson  Center 
100  West  Randoloph,  Suite  3-400 
Chicago,  Illinois  60601 
Telephone:  (312)  814-6028 
Fax:  (312)  814-8485 
vbofa@commerce.state.il. us 
Iowa 

Steven  R.  McCann 

Division  of  Community  and  Rural 

Development 

Iowa  Department  of  Economic  Development 

200  East  Grand  Avenue 

Des  Moines,  Iowa  50309 

Telephone:  (515)  242-4719 

Fax:  (515)  242^809 

steve.mccann@ided.state.ia.us 

Kentucky 

Ron  Cook 

Department  for  Local  Government 

1024  Capital  Center  Drive.  Suite  340 

Frankfort,  Kentucky  40601 

Telephone:  (502)  573-2382 

Fax:  (502)  573-2512 

ron,cook®mail. state. ky. us 

Maine 

Joyce  Benson 

State  Planning  Office 

184  State  Street 

38  State  House  Station 

Augusta,  Maine  04333 

Telephone:  (207)  287-3261  (207)  287-1461 

(direct) 
Fa.x:  (207)  287-6489 
joyce.benson@state.me.us 

Maryland 

Linda  Janey 


Manager,  Clearhouse  and  Plan  Review  Unit 

Maryland  Office  of  Planning 

301  West  Preston  Street— Room  1104 

Baltimore,  Maryland  21201-2305 

Telephone:  (410)  767-4490 

Fax:  (410)  767-4480 

linda@mail,op.state.md.us 

Michigan 

Richard  Pfaff 

Southeast  Michigan  Council  of  Governments 

535  Griswold,  Suite  300 

Detroit,  Michigan  48226 

Telephone:  (313)  961-4266 

Fax:  (313)  961-4869 

pfaff@semcog.org 

Mississippi 

Cathy  Mallette 

Clearinghouse  Officer 

Department  of  Finance  and  Administration 

1301  Woolfolk  Building,  Suite  E 

501  North  West  Street 

Jackson,  Mississippi  39201 

Telephone:  (601)  359-6762 

Fax:  (601)  359-6758 

Missouri 

Angela  Boessen 

Federal  Assistance  Clearinghouse 

Office  of  Administration 

P.O.  Box  809 

Truman  Building,  Room  840 

Jefferson  City,  Missouri  65102 

Telephone:  (573)  751-4834 

Fax:  (573)  522-4395 

igr@mail.oa. state. mo.us 

Nevada 

Heather  Elliott 

Department  of  Administration 

State  Clearinghouse 

209  E.  Musser  Street,  Room  200 

Carson  City,  Nevada  89701 

Telephone:  (775)  684-0209 

Fax:  (775)  684-0260 

helliott@govmail.state.nv.us 

iNJew  Hampshire 

Jeffrey  H.  Taylor 

Director 

New  Hampshire  Office  of  State  Planning 

Attn:  Intergovernmental  Review  Process 

Mike  Blake 

2'/:-  Beacon  Street 

Concord,  New  Hampshire  03301 

Telephone:  (603)  271-2155 

Fax:(603)271-1728 

itaylor@osp. state. nh. us  « 

Nevv  Mexico 

Ken  Hughes 

Local  Government  Division 

Room  201  Bataan  Memorial  Building 

Santa  Fe.  New  Mexico  87503 

Telephone:  (505)  827^370 

Fax:  (505)  827-4948 

khughes@dfa. state. nm. us 

North  Carolina 

Jeanette  Furney 

Department  of  Administration 

1302  Mail  Service  Center 

Raleigh.  North  Carolina  27699-1302 

Telephone:  (919)  807-2323 

Fax:  (919)  73.3-9571 

)eanette.furney®ncmail.nel 

North  Dakota 

Jim  Boyd 
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Division  of  Community  Services 
600  East  Boulevard  Ave,  Dept  105 
Bismarck,  North  Dakota  58505-0170 
Telephone:  (701)  328-2094 
Fax:  (701)  328-2308 
jboyd@state.nd.us 

Rhode  Island 

Kevin  Nelson 

Department  of  Administration 

Statewide  Planning  Program 

One  Capitol  Hill 

Providence,  Rhode  Island  02908-5670 

Telephone:  (401)  222-2093 

Fax:  (401)  222-2083 

knelson@doa.state.ri.us 

South  Carolina 

Omeagia  Burgess 

Budget  and  Control  Board  * 

Office  of  State  Budget 

1122  Ladies  Street,  12th  Floor 

Columbia,  South  Carolina  29201 

Telephone:  (803)  734-0494 

Fax:  (803)  734-0645 

aburgess@budget.state.sc.us 

Texas 

Denise  S.  Francis 

Director,  State  Grants  Team 

Governor's  Office  of  Budget  and  Planning 

P.O.  Box  12428 

Austin,  Texas  78711 

Telephone:  (512)  305-9415 

Fax:  (512)  936-2681 

dfrancis@govemor.state.tx.us 

Utah 

Carolyn  Wright  - 

Utah  State  Clearinghouse 

Governor's  Office  of  Planning  and  Budget 

State  Capitol,  Room  114 

Salt  Lake  City.  Utah  84114 

Telephone:  (801)  538-1535 

Fax:  (801)  538-1547 

cwright@gov. state. ut.us 

West  Virginia 

Fred  Cutlip,  Director 
Community  Development  Division 
West  Virginia  Development  Office 
Building  #6,  Room  553 
Charleston,  West  Virginia  25305 
Telephone:  (304)  558-4010 
Fax:  (304)  558-3248 
fcutlip@wvdo.org 

Wisconsin 

Jeff  Smith 

Section  Chief,  Federal/State  Relations 

Wisconsin  Department  of  Administration 

101  East  Wilson  Street— 6th  Floor 

P.O.  Box  7868 

Madison,  Wisconsin  53707 

Telephone:  (608)  266-0267 

Fax:  (608)  267-6931 

Jeffrey. smith@doa.state.wi. us 

American  Samoa 

Pat  M.  Galea'i 

Federal  Grants/Programs  Coordinator 
Office  of  Federal  Programs 
Office  of  the  Governor/Department  of 
Commerce 


American  Samoa  Government 
Pago  Pago,  American  Samoa  96799 
Telephone:  (684)  633-5155 
Fax:  (684)  633^195 
pmgaleai@samoatelco.com 

Guam 

Director 

Bureau  of  Budget  and  Management  Research 

Office  of  the  Governor 

P.O.  Box  2950 

Agana,  Guam  96910 

Telephone:  011-671-472-2285 

Fax: 011-472-2825 

jer@ns.gov.gu 

Puerto  Rico 

Jose  Caballero/Mayra  Silva 
Puerto  Rico  Planning  Board 
Federal  Proposals  Review  Office 
Minillas  Government  Center 
P.O.  Box  41119 

San  Juan,  Puerto  Rico  00940-1119 
Telephone:  (787)  723-6190 
Fax:  (787)  722-6783 

North  Mariana  Islands 

Ms.  Jacoba  T.  Seman 
Federal  Programs  Center 
Office  of  Management  and  Budget 
Office  of  the  Governor 
Saipon,  MP  96950 
Telephone:  (670)  664-2289 
Fax:  (670)  664-2272 
omb.jseman@saipan.com 

Virgin  Islands 

Ira  Mills 

Director,  Office  of  Management  and  Budget 

)»41  Norre  Gade  Emancipation  Garden 

Station,  Second  Floor 
Saint  Thomas,  Virgin  Islands  00802 
Telephone:  (340)  774-0750 
Fax:  (340)  776-0069 
Irmills@usvi.org 

Changes  to  this  list  can  be  made  only  after 
OMB  is  notified  by  a  State's  officially 
designated  representative.  E-mail  messages 
can  be  sent  to  grants@omb.eop.gov.  If  you 
prefer,  you  may  send  correspondence  to  the 
following  postal  address:  Attn:  Grants 
Management,  Office  of  Management  and 
Budget,  New  Executive  Office  Building,  Suite 
6025.  725  17th  Street,  NW.,  Washington,  DC 
20503. 

Please  note:  Inquiries  about  obtaining  a 
Federal  grant  should  not  be  sent  to  the  OMB 
e-mail  or  postal  address  shown  above.  The 
best  source  for  this  information  is  the  CFDA. 

Attachment  H,  Page  1 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans,  and 
Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or-employee  of  an  agency,  a  Member 


of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly.  This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  or  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Fbrm-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instruction^.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 
Signature 
Title  


Organization 
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J.Type  of  Federal  Action 
I    ~\  a.  contract 


Attachment  H,  page  2 
DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 

(See  reverse  for  public  burden  disclosure.) . 


Approved  by  OMB 
034S-0046 


b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

I       la.  bid/offer/application 

' 'b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 
Q  Prim*  O  SubawardM 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{if  individual,  last  name,  first  name.  Ml): 


3.  Report  Type: 

I    ~\  a.  initial  filing 
*- — '  b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable:  _ 


9.  Award  Amount,  if  known: 
$ 


4  4  Mormatian  rat^mlad  twough  Ihit  form  a  auttionzsd  by  lid*  31  U  S  C.  saclion 
'  13S2.  Ttn  ditdosur*  o«  latbying  aclivibm  is  •  malarial  raprasenlabon  o(  fad 
i4X)n  <«Mc*<  raianca  was  placad  by  Iha  liar  atova  ¥>«)an  tiis  transaction  was  mada 
-  or  aniafad  Mo.  TNs  diadoaufa  »  >aqurad  pursuant  to  31  U.S.C.  1352.  This 
informaltori  wil  ba  rapoilad  to  tia  Congress  —m-mnnui»f  and  wMlia  avaiatHa  tor 
pUikc  inspactian  Any  parson  who  (alls  to  Na  Iha  raqiifad  dndosuia  ilwl  ba 
subiad  to  a  cnni  panaily  of  not  lass  »ial  $10,000  and  not  mora  Ihan  $100,000  tor 
aadi  sudt  Wkva. 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


Signature:  _ 
Print  Nanf)e: 
Title: 


Telephor>e  No. 


Date: 


Federal  Use  Only: 


Authorlzwj  for  Local  Rcproduclion 
Standard  Fonn  LU  (Rev.  7-07) 
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Attachment  H,  Page  3 

Instructions  for  Completion  of  SF-LLL, 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 


covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 
implementing  guidance  published  by  the 
Office  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  follow  up  report 
caused  by  a  material  change  to  the 
information  previously  reported,  enter  the 
year  and  quarter  in  which  the  change 
occurred.  Enter  the  date  of  the  last  previously 


submitted  report  by  this  reporting  entity  for 
this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  State 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is.  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identif>'  the 
tier  of  the  subawardee,  e.g..  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee."  then  enter  the 
full  name,  address,  city,  State  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 
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6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  conunitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation,  United  States 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  Item  1  (e.g..  Request  for 
Proposal  (RFP)  number;  Invitation  for  Bid 
(IFB)  number;  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency.)  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 


9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city. 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  emd  include  full  address 
if  different  from  10(a).  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act,  as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 


it  displays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response.  Including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0046),  Washington, 
DC  20503. 
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APPLICANT'S  CHECKLIST 


Attadnent  I 


This  checklist  will  assist  you  with  preparing  and  assembling  your  application.  Completing  the  checklist  can  hdp  emure 
dtat  you  do  not  omit  key  information.  Because  this  checklist  is  used  by  many  ACF  programs,  some  of  the  infonnation 
might  not  apply  to  your  application.  This  checklist  DOES  NOT  have  to  be  completed  and  rehimed  with  your  application. 


Authorizing  official  read  and  understood  Certification  Regarding  Debarment; 
Suspension,  and  Other  Responsibility  Matters? 


Authorizing  official  read  and  understood  Certification  Regarding  Drug-Free 
Workplace  Requirements-Grantees  Other  Than  Individuab? 


Authorizing  official  read  and  understood  Certification  Regarding  Environmental 
Tobacco  Smoke? 


Application  for  Federal  Assistance  (SF  424)  was  completed?  Proper  Sgnature  and 
Date  for  line  18? 


Budget  Information-Non-Construction  Programs  {SP  424A)  or  Budget  Information- 
Construction  Programs  (SF  424Q  was  completed? 


Assurances-  NoivConstruction  Programs  (SF  424B)  or  Assurances-Construction 
Programs  (SF  424D)  was  completed?  (Proper  Signature  and  Date?) 


Certification  Regarding  Lobbying  was  completed?  (Proper  ggnature  and  Date?) 


Disctosure  of  Lobbying  Activities  was  completed?  (Proper  ggnature  and  Date?) 


Other  special  certifications,  assurances,  and/or  disclosures  required  under  the  program 
were  completed  (e.g.,  maintenance  of  effort  certification)? 


Proof  of  nonprofit  status  was  provided? 


Has  additional  information  such  as  biographical  sketch(es)  with  job  description(s)  and 
other  additional  infonnation  been  attached,  when  required? 


For  a  Supplemental  application,  does  the  detailed  budget  only  address  the  additional 
funds  requested? 


Checked  all  budget  computations  for  accuracy? 


FOLLOW-UP  QUESn(»JS 

On  the  Applkalion  for  Federal  Assistance  (5F  424), 

=»    did  you  entw  the  application  number  issued  1^  the  sponsoring  AGP  office  in  the  'Inderal  Identifier'  Mock? 

=»    did  you  type  the  12digit  Payee  EIN  or  PIN  previously  assigned  to  your  organiation  by  DHHSfaitfw 'Federal 
Idenlifief' block? 

=>    is  the  EIN  in  Item  #6  assigned  to  the  organization  and  organizationd  unit  named  in  Item  #5? 

=»    did  you  included^,  county,  state  and  zip  code  of  the  applicant  did  or^nization  in  Item  «5? 

=»    has  the  appropriate  box  been  checked  in  Item  #16? 

=»    has  Ae  entire  proposed  project  period  been  identified  in  Item  #13? 

On  tfte  Budget  Infonnation  form  (5F  424A  or  9^  4240), 

=»    do  the  totals  in  Section  B  match  the  totals  provided  in  die  budget  and  budget  nanathrc? 

SUGGESTED  ORDERING  OF  APPLICATION  MATERIALS 


YES      N/A 


FRONT  MATTER 


STANDARD 
APPUCATION  FORMS 


PROJECT  DISCLOSURES 

DESCRIPTION      CERTIFICATIONS 


END 
MATTER 


COVER 
LETTER 

Tal>to 
of 
Contents 

1  lufeti 
At>stract 

(MCUK* 
MMMVy) 

SF424 

SF424A 

or 
SF424C 

SF424B 

or 
SF4240 
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Attachment  J 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103227,  Part  C  Environmental 
Tobacco  Smolte,  also  known  as  the  Pro 
Children  Act  of  1994.  requires  that  smoking 
not  be  permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted  for 
by  an  entity  and  used  routinely  or  regularly 
for  provision  of  health,  day  care,  education, 
or  library  services  to  children  under  the  age 
of  18.  if  the  services  are  funded  by  Federal 

f)rograms  either  directly  or  through  State  or 
bcal  governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does  not 
apply  to  children's  services  provided  in 
private  residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SIOOO  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and  submitting 
this  application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

DHHS  Regulations  Applying  to  All 
Applicants/Grantees  Under  the  Community 
Food  and  Nutrition  Program — Nationwide 
Initiative 

Title  45  of  the  Code  of  Federal  Regulations: 
Part  16 — Department  of  Grant  Appeals 

Process 
Part  74 — Administration  of  Grants  (grants 

and  subgrants  to  entities) 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 

Eligibility  for  Financial  Assistance 

Subpart  F — Drug  Free  Workplace 
Requirements  ' 

Part  80 — Non-Discrimination  Under 
Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI  of 
the  Civil  Rights  Act  Of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Regulation  for  the  Administration 
and  Enforcement  of  Sections  799A  and  845 
of  the  Public  Health  Service  Act 

Part  84 — Non-discrimination  on  the  Basis 
of  Handicap  in  Programs  and  Activities 
Receivirtg  Federal  Financial  Assistance 

Part  85 — Enforcement  of  Non- 
Discrimination  on  the  Basis  of  Handicap  in 
Programs  or  Activities  Conducted  by  the 
Department  of  Health  and  Human  Services 

Part  86 — Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance 

Part.91 — Non-discrimination  on  the  Basis 
of  Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 


Agreements  to  States  and  Local  Governments 

[Federal  Register,  March  11. 1988) 
Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review  of 

Department  of  Health  and  Human  Services 

Programs  and  Activities 

[FR  Doc.  02-15391  Filed  6-19-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0264] 

Cooperative  Agreement  to  Support  the 
National  Center  for  Natural  Products 
Research  (NCNPR),  University  of 
Mississippi;  intent  to  Supplement— 
RFA-CFSAN-02-S  (CFDA  No.  93.103) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  its 
intention  to  receive  and  consider  a 
noncompetitive  supplement  to  the 
cooperative  agreement  with  the 
University  of  Mississippi  (UM)  to 
support  the  National  Center  for  Natural 
Products  Research  (NCNPR),  which  is 
located  on  UM's  Campus  at  Oxford,  MS, 
for  up  to  $1  million  per  annum  (direct 
plus  indirect  cost).  The  funds  will 
provide  additional  support  to  the  UM's 
NCNPR  for  the  purpose  of  promoting 
more  efficient  development  and 
dissemination  of  natural  products 
research  and  science  and  will 
complement  the  diverse  activities  of 
both  the  public  and  private  sectors  that 
may  become  collaborators. 
DATES:  Submit  the  application  by  July 
22,  2002.  If  this  date  falls  on  a  weekend, 
it  will  be  extended  to  Monday.  If  this 
date  falls  on  a  holiday,  it  will  be 
extended  to  the  following  weekday. 
ADDRESSES:  An  application  form  is 
available  from  and  should  be  submitted 
to:  Rosemary  Springer,  Grants 
Management  Specialist,  Division  of 
Contracts  and  Procurement  Management 
(HFA-520),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7182.  e- 
mail  rspringe@oc.fda.gov.  If  the 
application  is  hand  carried  or 
commercially  delivered,  it  should  be 
addressed  to  rm.  2129,  5630  Fishers 
Lane,  Rockville,  MD  20857.  Application 
forms  can  also  be  found  at  http:// 
www.nih.gov/grants/fund/phs398/ 

forms toc.html.  FDA  is  unable  to 

receive  applications  electronically.  Do 
not  send  the  application  to  the  National 


Institutes  of  Health,  Center  for  Scientific 
Research  (CSR). 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  administrative  and 
financial  management  aspects  of  this 
notice:  Rosemary  Springer  (see 
ADDRESSES). 

Regarding  the  programmatic  aspects: 
leanne  I.  Rader,  Center  for  food  Safety 
and  Applied  Nutrition  (HFS-840),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwv.,  College  Park,  MD  20740, 
301-436-1786  e-mail: 
jrader@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION:  FDA's 
authority  to  enter  into  grants  and 
cooperative  agreements  is  detailed 
under  section  301  of  the  Public  Health 
Service  Act  (42  U.S.C.  241).  FDA's 
research  program  is  described  in  the 
Catalog  of  Federal  Domestic  Assistance 
No.  93.103.  Before  entering  into 
cooperative  agreements,  FDA  carefully 
considers  the  benefits  such  agreements 
will  provide  to  the  public.  This 
application  is  not  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (45  CFR  part  100). 

The  Public  Health  Service  (PHS) 
strongly  encourages  all  award  recipients 
to  provide  a  smoke-free  workplace  and 
to  discourage  the  use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

FDA  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010,"  a  national  effort  to  reduce 
morbidity  and  mortality  and  to  improve 
quality  of  life.  Applicants  may  obtain  a 
hard  copy  of  the  "Healthy  People  2010" 
objectives,  volumes  I  and  II,  for  $70 
($87.50  foreign)  S/N  017-000-00550,  by 
writing  to  the  Superintendent  of 
Documents,  P.O.  Box  '371954, 
Pittsburgh,  PA  15250-7954.  Telephone 
orders  can  be  placed  to  202-512-2250. 
The  document  is  also  available  in 
CDX— ROM  format,  S/N  017-001- 
00549-5  for  $19  ($23.50  foreign).  This 
publication  is  available  as  well  on  the 
Internet  at  http://www.health.gov/ 
healthypeople.  Internet  reviewers 
should  proceed  to  "Publications." 

I.  Restricted  Eligibility 

On  May  3,  2001  (66  FR  22236),  FDA 
announced  that  a  single  source 
application  for  a  cooperative  agreement 
to  support  the  NCNPR  at  the  UM  at 
Oxford,  MS  would  be  accepted. 
Supplemental  funding  referenced  herein 
will  provide  for  the  implementation  and 
enhancement  of  activities  associated 
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with  the  NCNPR  projects  described  and 
authorized  under  the  original  award 

U-002071-01  dated  September  28, 
1001. 

:.  Availability  of  Funds 

FDA  anticipates  providing 
supplemental  funding,  during  the 
project  period,  subject  to  the  availability 
of  fiscal  year  (FY)  funding,  in  an  amount 
up  to  $1  million  per  annum  (direct  and 
indirect  costs). 

The  original  cooperative  agreement 
was  approved  for  5  years  of  funding  and 
currently  has  4  years  of  noncompetitive  " 
'  support  remaining,  which  is  contingent 
upon  the  availability  of  FY 
ippropriations  and  successful 
jerformance.  FDA  anticipates  that 
supplemental  funding  of  the  cooperative 
agreement  will  commence  on  or  before 
September  30,  2002. 

ni.  Background 

Congress  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  with 
the  passage  of  the  Dietary  Supplement 
Health  and  Education  Act  of  1994,  to 
create  a  regulatory  framework  for 
dietary  supplements  under  food 
provisions  of  the  act.  FDA  has  primary 
responsibility  for  ensuring  that 
appropriate  regulatory  actions  are  taken 
against  marketed  products  that:  (1) 
Present  an  unreasonable  or  significant 
risk  of  illness  or  injury  when  used 
according  to  label  directions  or  under 
ordinary  conditions  of  use,  or  (2)  bear 
labeling  that  is  false  or  misleading. 

In  the  Federal  Register  of  May  3, 
2001,  FDA  published  a  request  for  a 
single  soiu-ce  application  for  a 
cooperative  agreement  to  support  the 
National  Center  for  Natural  Products 
Research,  University  of  Mississippi. 
FDA  awarded  the  cooperative  agreement 
to  the  UM-NCNPR  on  September  28, 
2001,  following  the  review  of  the 
application  by  an  ad  hoc  panel  of 
experts  and  subsequent  approval  by  the 
National  Advisory  Environmental 
Health  Sciences  Council  in  September 
2001. 

The  cooperative  agreement  between 
the  UM-NCNPR  and  FDA  was 
established  to  create  a  partnership  that 
allows  for  more  efficient  use  of  research 
resources  that  identify  and  analyze 
specific  components  in  ingredients, 
including  botanical  ingredients,  thereby 
enhancing  overall  public  health  by 
ensuring  that  dietary  supplements  are 
safe  and  their  labeling  is  truthful  and 
not  misleading.  It  also  provides 
opportunities  to  address  important 
national  and  international  problems  in 
natural  products  research. 

The  unique  needs  for  research  in 
support  of  dietary  supplements,  with  a 


specific  emphasis  on  the  safety  of 
botanical  ingredients,  has  been  one  of 
the  key  reasons  for  maintaining  a  strong 
research  program  with  UM-NCNPR. 
UM-NCNPR  has  been  determined  to  be 
the  only  institution  with  the  unique 
capability  of  providing  a  broad  range  of 
highly  relevant  scientific  expertise  and 
.facilities  that  are  physically  co-located 
and  singularly  dedicated  to  natural 
products  research.  The  UM  is  a 
comprehensive  research  institution  with 
numerous  academic  programs  relevant 
to  natural  products  which  can  help  to 
ensure  that  market  products  are  safe  for 
the  American  public.  NCNPR  has  the 
unique  capability  to  bring  together 
diverse  scientific  expertise  on  bioactive 
natural  products  research  from:  (1)  The 
UM  faculty  in  the  School  of  Pharmacy 
including  researchers  in  the 
Departments  of  Pharmacognosy, 
Medicinal  Chemistry,  Pharmaceutics, 
Pharmacology  and  the  Research 
Institute  of  Pharmaceutical  Sciences;  (2) 
research  scientists  in  the  U.S. 
Department  of  Agricultiu-e/ Agricultural 
Research  Service's  (USDA/ARS) 
National  Products  Utilization  Research 
Unit  who  are  physically  co-located  and 
programmatically  integrated  in  the 
NCNPR;  and  (3)  its  close  academic  links 
and  historical  collaborations  with 
agriculture  and  botanical  programs  and 
facilities  at  the  UM  system.  UM- 
NCNPR's  ability  to  successfully  and 
uniquely  collaborate  with  FDA  is  also 
enhanced  by  its  repository  of  several 
thousand  natural  product  extracts  and 
its  long  history  of  successful  basic  and 
applied  multidisciplinary  research  to 
discover  and  develop  natural  products 
for  use  as  bioactive  ingredients  in 
dietary  supplements  and 
pharmaceuticals,  and  for  improving  the 
quality  and  safety  of  dietary 
supplements. 

Additionally,  research  in  UM-NCNPR 
is  focused  on  using  state-of-the-art 
knowledge  and  technology  to  discover 
bioactive  natural  products,  develop 
novel  technologies  or  processes  that 
facilitate  the  discovery  of  bioactive 
natural  products,  and  provide  research- 
based  information  on  plant-derived 
products  with  health  applications. 
These  programs,  facilities,  and  expertise 
working  in  conjunction  with  FDA 
scientists  are  essential  for  supporting 
the  needs  to  ensure  that  sound  science 
is  available  for  ensuring  the  safety  and 
truthfulness  of  labeling  of  marketed 
dietary  supplement  products. 

Finally,  tne  large  number  of 
established  collaborations  among  UM- 
NCNPR  scientists  and  other  government 
agencies,  academic  organizations,  and 
research  institutions  further  enhance  the 
collaboration  in  the  area  of  natural 


products  research.  The  primary  focus  of 
the  FDA  and  UM-NCNPR  collaboration 
is  to  support  and  benefit  the  public 
health  by  promoting  more  efficient 
development  and  dissemination  of 
natural  products  research  and  science 
and  to  complement  the  diverse  activities 
of  both  the  public  and  private  sector 
that  may  become  collaborators. 

rV.  Purpose 

Supplemental  funding  to  FDA's 
current  cooperative  agreement  will 
provide  the  UM-NCNPR  with  the 
necessary  resources  to  further  conduct 
research  related  to  the  goals  of  the 
Dietary  Supplement  Health  and 
Education  Act  and  to  leverage 
additional  resources  for  natural 
products  research  for  the  benefit  of  the 
public  health.  These  resources  would: 

1.  Expand  the  activities  related  to  the 
coordination  of  scientific  workshops 
and  conferences,  authenticated 
reference  materials,  literature  reviews, 
and  sharing  of  technical  information; 

2.  Augment  and  enhance  overall 
research  by  sharing  complementary 
resources  with  the  collaborators  by 
allowing  FDA  scientists  to  conduct 
collaborative  research  that  addresses 
health  issues  and  emerging  health' 
concerns  that  would  improve  the  overall 
safety  of  natural  products;  and 

3.  Develop  additional  (new)  activities 
including  activities  related  to 
investigation  of  in  vitro  testing  of 
botanical  dietary  ingredients. 

Innovative  activities  made  possible  by 
supplemental  funding  will  complement 
existing  efforts  under  FDA's  current 
cooperative  agreement  with  the  UM- 
NCNPR  and  will  provide  public  health 
officials  at  all  levels  with  sound  public 
health  information  to  support  policy 
decisions  and  enhanced  capabilities  to 
communicate  with  their  stakeholders. 

V.  Substantive  Involvement  by  FDA 

All  terms  and  conditions  of  the 
current  award  shall  remain  in  full  force 
and  effect  for  the  supplemental  awards. 

VI.  Review  Procedure 

The  application  submitted  by  the 
UM-NCNPR  will  undergo  a 
noncompetitive,  dual  peer  review.  The 
application  will  be  reviewed  for 
scientific  and  technical  merit  by  a  panel 
of  experts  based  on  the  following 
evaluation  criteria:  (1)  Responsiveness 
to  RFA,  (2)  adequacy  of  plan,  (3) 
timeliness  of  program  implementation, 
(4)  adequacies  and  availability  of 
research  facilities,  (5)  ability  to  conduct 
proprietary  research,  (6)  experience  and 
conclusions,  and  (7)  reasonableness  of 
proposed  budget. 
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If  the  application  is  recommended  for 
approval,  then  it  will  be  presented  to 
the  National  Advisory  Environmental 
Health  Sciences  Council. 

VII.  Reporting  Requirement 

All  terms  and  conditions  of  the 
current  award  shall  remain  in  full  force 
and  effect  for  the  supplemental  awards. 

Vm.  Mechanism  of  Support 

Support  will  be  in  the  form  of 
supplements  to  FDA's  cooperative 
agreement  with  the  UM-NCNPR.  This 
agreement  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  program  of  the  PHS, 
including  provisions  of  42  CFR  part  52 
and  45  CFR  part  74. 

IX.  Legend 

Data  and  information  included  in  the 
application,  if  identified  by  the 
applicant  as  trade  secret  or  confidential 
commercial  information,  will  be  given 
confidential  treatment  as  trade  secret  or 
confidential  commercial  information  to 
the  extent  permitted  by  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations  (21 
CFR  20.61). 

DateH:  June  12.  2002.   - 
Margaret  M.  Dotzei, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-15492  Filed  6-19-02;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-472S-C-20] 

PT  2002  Super  Notice  of  Funding 
Avaiiabiiity  (SuperNOFA)  for  HUD's 
Discretionary  Grants  Programs  for 
Fiscai  Year  2002;  Notice  of  Extension 
of  Appiication  Deadline 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Super  Notice  of  Funding 
Availability  (SuperNOFA)  for  HUD's 
discretionary  grant  programs;  notice  of 
extension  of  application  deadline. 

SUMMARY:  On  March  26.  2002,  HUD 
published  its  Fiscal  Year  (FY)  2002 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  discretionary 
grant  programs.  This  notice  extends  the 
application  due  date  for  applicants  in 
Charles,  Dorchester  and  Calvert 
coimties,  Maryland  (designated  as 
disaster  areas  as  the  result  of  tornados) 
and  in  McDowell,  Mercer,  Mingo,  Logan 
and  Wyoming  coimties,  West  Virginia 
(designated  as  disaster  areas  as  the 
result  of  severe  storms,  flooding,  and     ■ 
landslides)  who  are  seeking  funding 


under  the  Continuum  of  Care  Homeless 
Assistance  Programs-Supportive 
Housing  Program  (SHP),  Shelter  Plus 
Care  (S+C),  Section  8  Moderate 
Rehabilitation  Room  Occupancy 
Program  for  Homeless  Individuals 
(SRO). 

DATES:  The  application  due  date  for  the 
Continuum  of  Care  Homeless  Assistance 
Programs — Supportive  Housing  Program 
(SHP).  Shelter  Plus  Care  (S+C),  and 
Section  8  Moderate  Rehabilitation  Room 
Occupancy  Program  for  Homeless 
Individuals  (SRO)  programs  for 
applicants  located  in  the  Federally 
designated  disaster  areas  has  been 
extended  to  July  19,  2002.  For  all  other 
applicants  for  this  funding,  the  due  date 
remains  June  21,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

the  programs  affected  by  this  notice, 
please  contact  the  office  or  individual 
listed  under  the  FOR  FURTHER 
INFORMATION  heading  in  the  individual 
program  section  of  the  SuperNOFA, 
published  on  March  26,  2002  at  67 
FR13826. 

SUPPLEMENTARY  INFORMATION:  On  March 
26,  2002  (67  FR  13826),  HUD  published 
its  Fiscal  Year  (FY)  2002  Super  Notice 
of  Funding  Availability  (SuperNOFA) 
for  HUD's  discretionary  grant  programs. 
The  FY  2002  SuperNOFA  announced 
the  availability  of  approximately  $2.2 
billion  in  HUD  program  funds  covering 
41  grant  categories  within  programs 
operated  and  administered  by  HUD 
offices.  This  notice  published  in  today's 
Federal  Register  extends  the  application 
due  date  for  the  Continuum  of  Care 
Homeless  Assistance  Programs- 
Supportive  Housing  Program  (SHP), 
Sheher  Plus  Care  (S+C),  and  Section  8 
Moderate  Rehabilitation  Room 
Occupancy  Program  for  Homeless 
Individuals  (SRO)  programs  for 
applicants  located  in  counties  declared 
disaster  areas  by  the  Federal  Emergency 
■Management  Agency  (FEMA) 
declarations  FEMA-1409-DR  and  FR- 
1410-DR.  Specifically,  these 
declarations  cover  Charles,  Dorchester 
and  Calvert  counties.  Maryland  and 
McDowell,  Mercer.  Mingo,  Logan  and 
Wyoming  counties.  West  Virginia.  Any 
additional  counties  designated  as 
federal  disaster  areas  under  FEMA- 
1409-DR  or  FR-1410-DR  will  be  posted 
on  HUD's  web  page  (www.hud.gov)  and 
published  by  Federal  Emergency 
Management  Agency  (FEMA)  in  the 
Federal  Register.  For  all  other 
applicants  for  this  funding,  the 
application  due  date  of  Jime  21,  2002 
remains  imchanged. 


Dated:  June  17.  2002. 
Donna  M.  Abbenante, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  02-15645  Filed  6-17-02;  4:31  pm] 
BILUNG  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  for  a 
Proposed  Drought  Management  Plan 
for  Operation  of  the  Kerr  Hydroelectric 
Project,  Flathead  Lalce,  MT 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  intent  and  public 
scoping  meeting. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA).  • 
intends  to  gather  information  necessary 
for  preparing  an  Environmental  Impact 
Statement  (EIS)  for  a  proposed  drought 
management  plan  relating  to  operation 
of  the  Kerr  Hydroelectric  Project, 
Flathead  Lake.  Montana.  This  notice 
also  announces  public  meetings  to 
determine  the  scope  of  issues  to  be 
addressed  in  the  EIS. 

The  piu-pose  of  this  notice  is  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  EIS. 
Comments  and  participation  in  this 
scoping  process  are  encouraged. 

DATES:  Meeting  Dates — 

1.  July  9,  2002.  from  6:30  p.m.  to  9:30 
p.m..  Kalispell.  Montana. 

2.  July  10.  2002,  from  6:30  p.m.  to 
9:30  p.m.,  Charlo,  Montana. 

Comment  Dates:  Conunents  on  the 
scope  and  implementation  of  this 
proposal  must  be  received  before  July 
26,  2002. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to  Jeffery  Loman,  Chief, 
Division  of  Natural  Resources,  Office  of 
Trust  Responsibilities,  Bureau  of  Indian 
Affairs,  MS-3061, 1849  C  Street  NW.. 
Washington.  DC  20240.  You  may  also 
fax  comments  to  Chief.  Division  of 
Natural  Resources,  (202)  219-0006  or 
(202)  219-1255. 

The  first  meeting  will  be  held  at  the 
West  Coast  Outlaw  Hotel.  1701  Highway 
93  South,  Kalispell,  Montana. 

The  second  meeting  will  be  held  at 
the  Nine  Pipes  Lodge,  4100  Highway  93, 
Charlo,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffery  Loman,  Chief,  Division  of 
Natiu'al  Resources,  Office  of  Trust 
Responsibilities,  Bureau  of  Indian 
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Affairs.  MS:  3061. 1849  C  St..  NW., 
Washington,  DC  20240,  (202)  208-7373. 
SUPPLEMENTARY  INFORMATION:  Flathead 
Lake  is  the  largest  natiu-al  fresh  water 
lake  in  the  western  United  States.  It  is 
home  to  the  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Nation, 
whose  Reservation  encompasses  an  area 
including  approximately  the  southern 
half  of  Flathead  Lake.  Flathead  Lake  is 
regulated  by  the  operation  of  Kerr  Dam, 
located  at  River  Mile  72.0  at  Poison, 
Montana.  The  Kerr  Dam  and 
Hydroelectric  Project  is  located  inside 
the  exterior  boundaries  of  the  Flathead 
Indian  Reservation  and  operates  under  a 
joint  license  issued  by  FERC  on  July  17, 
1985  to  PPL  Montana,  LLC,  successor- 
in-interest  to  the  Montana  Power 
Company,  and  the  Confederated  Salish 
and  Kootenai  Tribes.  The  license  has 
been  amended  several  times  since  initial 
issuance. 

Section  4(e)  of  the  Federal  Power  Act 
authorizes  the  Secretary  of  the  Interior 
to  include  conditions  in  hydropower 
licenses  for  the  protection  and 
utilization  of  Indian  reservations.  Under 
this  authority,  the  Secretary  of  the 
Interior  required  that  certain  articles  be 
included  in  the  Kerr  Project  license  for 
the  protection  and  utilization  of  the 
Flathead  Indian  Reservation.  Among 
these  license  articles  are  Article  56, 
which  requires  minimum  instream  flow 
rates  for  the  protection  of  fisheries  and 
other  resources  in  the  Lower  Flathead 
River  below  Kerr  Dam  and  Article  60, 
which  requires  the  development  and 
implementation  of  a  drought 
management  plan. 

In  addition,  as  set  forth  in  Article  43, 
the  Kerr  Project  is  currently  operated  for 
flood  control  according  to  a  1962 
Memorandum  of  Understanding,  as 
amended,  between  PPL  Montana,  LLC, 
successor-in-interest  to  the  Montana 
Power  Company,  and  the  U.S.  Army 
Corps  of  Engineers. 

During  low  water  years,  conflicts  may 
occur  between  the  minimum  instream 
flow  requirements  of  Article  56  and 
these  flood  control  requirements.  The 
drought  management  plan  required  by 
Article  60  is  to  resolve  such  potential 
conflicts. 

The  proposed  action  is  to  meet  the 
requirements  of  Article  60  of  the  Ken- 
Hydroelectric  Project  license,  issued  by 
the  Federal  Energy  Regulatory 
Commission  (FERC).  Article  60  calls  for 
the  development  and  implementation  of 
a  drought  management  plan  by  the 
licensees  in  consultation  with  the  U.S. 
Army  Corps  of  Engineers,  U.S.  Bureau 
of  Reclamation,  Bureau  of  Indian  Affairs 
and  Montana  Department  of 
Environmental  Quality.  Article  60  also 


requires  that  the  drought  management 
plan  include  a  re-evaluation  and 
adjustment  of  flood  control 
requirements  and  other  provisions 
necessary  for  compliance  with  lower 
Flathead  River  minimum  instream  flow 
mandates.  PPL  Montana,  LLC.  current 
operator  of  the  Kerr  Project,  submitted 
a  proposed  drought  management  plan  to 
the  Secretary  of  the  Interior  on  March  4, 
2002.  Under  Article  60,  the  Secretary  of 
the  Interior  has  the  authority  to  reject, 
modify,  or  otherwise  alter  the  proposed 
drought  management  plan. 

The  Bureau  of  Indian  Affairs  has  been 
delegated  the  responsibility  to  serve  as 
the  Lead  Agency  for  National 
Environmental  Policy  Act  compliance 
in  connection  with  the  proposed  , 

drought  management  plan.  Issues  to  be 
addressed  in  the  environmental  analysis 
include,  but  are  not  limited  to, 
hydroelectric  power  production, 
recreation,  tourism,  irrigation  and 
"farming,  treaty-protected  fisheries, 
biological  resources,  wildlife  habitat, 
and  Indian  traditional  and  cultural 
properties  and  resources. 

Alternatives  to  the  proposed  drought 
management  plan  to  be  examined  in  the 
EIS  may  include  a  variety  of  measures, 
such  as  adjustments  to  flood  control 
rule  curves,  implementation  of 
advanced  climate  prediction  initiatives, 
and  deviation  from  minimum  instream 
flow  requirements.  The  range  of 
environmental  issues  and  alternatives 
will  be  further  developed  based  upon 
comments  received  during  the  scoping 
process. 

Authority 

This  notice  is  published  in 
accordance  with  section  1501.7,  Council 
on  Environmental  Quality  Regulations 
(40  CFR  Parts  1 500  through  1 508) 
implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
the  Department  of  the  Interior  Manual 
(516  DM  1.6)  and  is  within  the  exercise 
of  authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

Dated:  June  17.  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-15628  Filed  6-19-02;  8:45  am] 
BILUNG  CODE  4310-5M-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[NV-040-02-5101-ER-F330;  (N-74943)] 

Notice  of  Realty  Action;  Notice  of 
Availability  of  Draft  Amendment  and 
Draft  Environmental  Impact  Statement; 
Correction 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Bureau  of  Land 
Management  published  a  document  in 
the  Federal  Register  May  31,  2002  (67 
FR  38145)  which  announced  the 
availability  of  the  Draft  Toquop  Disposal 
Amendment  to  the  Caliente 
Management  Framework  Plan  and  Draft 
Environmental  Impact  Statement  for  the 
Toquop  Energy  Project,  located  in 
Lincoln,  Clark,  and  Washoe  Counties. 
The  Federal  Register  Notice  of  Realty 
Action,  Notice  of  Availability,  included 
public  meeting  dates  and  locations.  The 
July  9  and  July  10  meeting  locations 
were  incorrect. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Netcher,  Team  Lead,  Bureau  of  Land 
Management,  Ely  Field  Office.  HC  33 
Box  33500,  Ely.  NV  89301-9408. 

Correction 

In  the  Federal  Register  May  31,  2002 
(67  FR  38145)  on  page  38146,  in  the  first 
column  correct  the  DATES  caption  to 
read: 

DATES:  The  DEIS  will  be  made  available 
to  the  public  on  May  31,  2002.  Copies 
of  the  DEIS  will  be  mailed  to 
individuals,  agencies,  or  companies 
who  previously  requested  copies. 
Mailed  comments  on  the  DEIS  must  be 
postmarked  by  August  29,  2002.  Written 
comments  on  the  document  should  be 
addressed  to  Gene  A.  Kolkman,  District 
Manager,  Bureau  of  Land  Management, 
Ely  Field  Office,  HC  33,  Box  33500.  Ely, 
NV  89301-9408. 

Oral  and/or  written  comments  may 
also  be  presented  at  four  scheduled 
public  meetings  to  be  held  at  the 
following  locations. 

—Monday,  July  8,  2002,  from  7  p.m.  to 

9  p.m.;  City  Hall,  100  Depot  Avenue, 

Caliente.  Nevada 
—Tuesday,  July  9,  Z002,  from  7  p.m.  to  . 

9  p.m.;  Las  Vegas  BLM  Field  Office, 

4701  Torrey  Pines  Drive,  Las  Vegas, 

Nevada 
— Wednesday.  July  10.  2002,  from  7 

p.m.  to  9  p.m.;  City  Hall,  10  E. 

Mesquite  Boulevard,  Mesquite, 

Nevada 
—Thursday.  July  11.  2002,  from  7  p.m. 

to  9  p.m.;  Airport  Plaza  Hotel,  1981 

Terminal  Way.  Reno.  Nevada 
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Dated:  June  4.  2002. 
Gene  A.  Kolkman, 

Ely  Field  Manager. 

[FR  Doc.  02-14619  Filed  6-19-02;  8:45  am) 

BILUNG  CODE  4310-HC-P 

_ . X- 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

[FES  02-1  q^ 


American  River  Pump  Station  Project, 
Placer  County,  California 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Final  Environmental  Impact  Statement/ 

Environmental  Impact  Report  (EIS/EIR). 

summary:  The  Bureau  of  Reclamation 
(Reclamation)  and  the  Placer  County 
Water  Agency  (PCWA)  have  prepared  a 
Final  EIS/EIR  for  the  American  River 
Pump  Station  Project. 

The  proposed  project  would  develop 
a  pump  station  and  related  facilities  on 
the  North  Fork  American  River  near 
Auburn.  California.  The  project  would 
allow  PCWA  to  convey  its  Middle  Fork 
Project  water  entitlement  to  the  Aubiun 
Ravine  timnel  to  meet  demands  within 
its  service  area,  eliminate  safety 
concerns  associated  with  the  Auburn 
Dam  construction  bypass  tunnel,  restore 
the  dewatered  portion  of  the  North  Fork 
American  River  at  the  Auburn  Dam 
construction  site,  and  provide  public 
river  access  in  the  project  area.  Both 
facilities  and  diversion-related  impacts 
are  addressed  in  the  Draft  EIS/EIR. 

Notice  of  the  Draft  EIS/EIR  was 
published  in  the  Federal  Register  on 
September  13,  2001  (66  FR  47685).  The 
public  hearing  was  held  on  October  1 1 , 
2001 .  The  written  comment  period 
ended  December  13.  2001.  The  Final 
EIS/EIR  contains  responses  to  all 
comments  received  and  changes  made 
to  the  text  of  the  Draft  EIS/EIR  as  a 
result  of  those  comments. 
DATES:  Reclamation  will  not  make  a 
decision  on  the  proposed  action  imtil  30 
days  after  release  of  the  Final  EIS/EIR. 
After  the  30-day  waiting  period, 
Reclamation  will  complete  a  Record  of 
Decision  (ROD).  The  ROD  will  state  the 
action  that  will  be  implemented  and 
will  discuss  all  factors  leading  to  the 
decision. 

ADDRESSES:  Copies  of  the  Final  EIS/EIR 
in  hard  copy  or  on  CD  may  be  requested 
from  Ms.  Carol  Brown,  Surface  Water 
Resources.  Inc..  at  (916)  563-6360.  The 
document  can  also  be  viewed  on 
Reclamation's  web  page  at  bttp:// 
www.mp.usbr.gov/F_projects.htinl. 


See  Supplementary  Information 
section  for  locations  where  copies  of  the 
Final  EIS/EIR  are  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roderick  Hall,  Reclamation,  at  (916) 
989-7279,  TDD  (916)  989-7285.  or  e- 
mail  rhaU@mp.usbr.gov;  or  Mr.  Brent 
Smith.  PCWA,  at  (530)  823-4886. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  Final  EIS/EIR  are  available  for 
public  inspection  and  review  at  the 
following  locations: 

•  Auburn-Placer  County  Library.  350 
Nevada  Street.  Auburn,  CA  95603 

•  El  Dorado  Coimty  Main  Library,  345 
Fair  Lane,  Placerville,  CA  95667 

•  Georgetown  Divide  Public  Utility 
District,  6425  Main  Street, 
Georgetown,  CA  95634 

•  Lincoln  Library,  590  5th  Street, 
Lincoln,  CA  95648 

•  Loomis  Branch  Library.  6050  Library 
Drive,  Loomis,  CA  95650 

•  Penryn  Library,  2215  Rippey  Road, 
Penryn,  CA  95663 

•  Placer  County  Water  Agency,  144 
Ferguson  Road,  Auburn,  CA  95604 

•  Rocklin  Library,  5460  5th.  Rocklin, 
CA  95677 

•  Sacramento  Public  Library,  828 1 
Street,  Sacramento.  CA  95814 

•  Bureau  of  Reclamation,  7794  Folsom 
Dam  Road,  Folsom,  CA  95630 

•  Bureau  of  Reclamation,  Denver  Office 
Library,  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and 
Kipling,  Denver,  CO  80225, 
telephone:  (303)  445-2072 

•  Bureau  of  Reclamation,  Office  of 
Public  Affairs.  2800  Cottage  Way, 
Sacramento.  CA  95825-1898, 
telephone  (916)  978-5100 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Main  Interior  Building, 
Washington,  DC  20240-0001 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
I'espondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosiue,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses 
available  for  public  disclosure  in  their 
entirety. 


Dated:  June  3,  2002. 
Kirk  C.  Rodgers, 
Regional  Director. 
[FR  Doc.  02-15525  Filed  6-19-02;  8:45  amj 

BRJJNG  CODE  431IMMN-P 


UNITED  STATES  INTERNATIONAL 
TRADE  COIMMISSION 

[Investigations  Nos.  701-TA-429  and  731- 
TA-1011  (Preliminary)] 

Certain  Coolted,  Peeled,  and 
Individually  Quicic  Frozen  Coidwater 
Pinic  Shrimp  From  Canada 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  covmtervailing 

duty  and  antidumping  investigations 

and  scheduling  of  preliminary  phase 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  countervailing  duty  investigation 
No.  701-TA-429  (Preliminary)  and 
antidumping  investigation  No.  731-TA- 
1011  (Preliminary)  imder  sections 
703(a)  and  733(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1671b(a)  and  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injiiry,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  certain  cooked, 
peeled,  and  individually  quick  frt)zen 
coidwater  pink  shrimp,'  imported 
imder  statistical  reporting  numbers 
0306.13.0040, 1605.20.1010,  and 
1605.20.1030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Canada  and  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  the  Department  of  Commerce 
extends  the  time  for  initiation  pursuant 
to  sections  702(c)(1)(B)  or  732(c)(1)(B)  of 
the  Act  (19  U.S.C.  1671a(c)(l)(B)  or  ' 
1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
coimtervailing  duty  and  antidumping 
investigations  in  45  days,  or  in  this  case 
by  July  29,  2002.  The  Commission's 
views  are  due  at  Commerce  within  five 
business  days  thereafter,  or  by  August  5. 
2002. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 


'  For  purposes  of  these  investigations,  certain 
coolced,  peeled,  and  individually  quick  frozen 
coidwater  pink  shrimp  is  defined  as  such  shrimp 
of  sizes  250/350  and  350/500  count  per  pound. 
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Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  June  13.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

McClure  (202-205-3191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
Accessing  its  internet  server  [http:// 
wvnv.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  June  13.  2002,  by  the  Oregon  Trawl 
Commission,  Astoria,  OR;  the  Shrimp 
Producers  Marketing  Cooperative, 
Newport,  OR;  the  Fishermen's 
Marketing  Association.  Eureka,  CA;  the 
Coos  Bay  Trawlers  Association,  Coos 
Bay,  OR;  and  Bay  Ocean  Seafood  Co., 
Garibaldi.  OR. 

Participation  in  the  Investigations  and 
Public  Service  List 


j 


Persons  (other  than  petitioners) 
Urishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  countervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
lling  entries  of  appearance. 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigations 
under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service,  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference ' 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  July  3.  2002.  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jim  McClure 
(202-205-3191)  not  later  than  June  27, 
2002,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  arid  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person -may  submit  to  the  Commission 
on  or  before  July  9.  2002,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6.  207.3, 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 


either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1^30;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  June  14,  2002. 

By  order  of  tne  Commission! 
Marilyn  R.  Ablratt, 
Secretary  to  the  Commission, 
|FR  Doc.  02-15552  Filed  6-19-02;  8:45  am] 
BILUNO  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COIMIMiSSION 

[Investigation  No.  731-TA-748  (Review)] 

Gas  Turbo-Coinpreesor  Systems  From 
Japan 

agency:  International  Trade 

Commission. 

ACTION:  Termination  of  five-year  review. 

SUMMARY:  The  subject  five-year  review 
was  initiated  in  May  2002  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  gas  turbo-compressor 
systems  from  Japan  would  be  likely  to 
lead  to  continuation  or  recxuience  of  . 
dumping  and  of  material  injiuy  to  a 
domestic  industry.  On  June  12.  2002, 
the  Department  of  Commerce  published 
notice  that  it  was  revoking  the  order 
effective  June  16.  2002  because  "no 
domestic  interested  party  responded  to 
the  sunset  review  notice  of  initiation  by 
the  applicable  deadline"  (67  FR  40270). 
Accordingly,  pursuant  to  section  751(c) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)),  the  subject  review  is 
terminated. 

EFFECTIVE  DATE:  June  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Carpenter  (202-205-3172). 
Office  of  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http:// 
www.usitc.gov). 

Authority:  This  review  is  being  terminated 
under  authority  of  title  VII  of  the  Tariff  Act 
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of  1930;  this  notice  is  published  pursuant  to 
section  207.69  of  the  Commission's  rules  (19 
CFR  207.69). 

Issued:  lune  14.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-15553  Filed  6-19-02;  8:45  am] 

MIXING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmentai  Response, 
Compensation  and  Liability  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  14,  2002,  a  proposed 
amended  consent  decree  in  United 
States  V.  Neville  Land  Company,  et  ai. 
Civ.  Action  No.  97-1683,  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Pennsylvania. 

In  this  action  the  United  States  is 
seeking  response  costs  and  injunctive 
relief  to  require  environmental  cleanup 
pxirsuant  to  the  Comprehensive 
Enviroiunental  Response,  Compensation 
and  Liability  Act  ("CERCLA")  42  U.S.C. 
9601  et  seq.,  in  connection  with  the 
Ohio  River  Park  Superfund  Site  ("Site") 
on  Neville  Island,  Allegheny  Coimty, 
Pennsylvania.  The  proposed  decree  will 
require  defendants  to  perform  the 
remedy  selected  by  U.S.  EPA  for 
contaminated  groundwater  at  the  site. 
The  decree  will  also  require  defendants 
to  pay  $35,839  in  partisd  reimbursement 
of  the  United  States'  past  response  costs. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Enviroiunent  and  Natural  Resources 
Division,  and  transmitted  by  one  of  the 
following  methods:  (1)  Via  U.S.  Mail  to 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611;  (2) 
by  facsimile  to  (202)  353-0296;  and/or 
(3)  by  overnight  delivery,  other  than 
through  the  U.S.  Postal  Service,  c/o 
Chief,  Environmental  Enforcement 
Section,  1425  New  York  Avenue.  NW., 
13th  Floor.  Washington,  DC  20005.  Each 
communication  should  reference  United 
States  V.  Neville  Land  Company,  et  al., 
D.J.  Ref.  No.  90-11-3-1723. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  633  United  States  Post 
Office  and  Courthouse,  Pittsburgh,  PA 
15219,  and  at  U.S.  EPA  Region  III,  1650 
Arch  Street,  Philadelphia,  PA  19103.  A 
copy  of  the  proposed  consent  decree 
may  also  be  obtained  by  mail  from  the 


Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  When  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $22.25  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury.  Exhibits  to  the  consent  decree 
may  be  obtained  for  an  additional 
charge. 

Robert  Brook. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-15523  Filed  6-19-02;  8:45  am) 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  November  26,  2001, 
and  published  in  the  Federal  Register 
on  December  20.  2001,  (66  FR  65744), 
Cedarburg  Pharmaceuticals  LLC,  870 
Badger  Circle,  Grafton,  Wisconsin 
53024,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufactiuer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Tetrahydrocannal>inols  (7370) .... 
Oxycodone  (9143)  

1 
II 

Hydromorphone  (9150)  

Hydrocodone  (9193) 

II 
II 

The  firm  will  manufacture  these 
controlled  substances  for  another  firm. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Cedarburg 
Pharmaceuticals,  LLC  to  manufactiue 
the  listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  the 
company  to  ensure  that  the  company's 
registration  is  consistent  vdth  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 


of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  June  7,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  02-15565  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  441(H>»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  December  21,  2001, 
and  published  in  the  Federal  Register 
on  January  8,  2002,  (67  FR  922), 
Cerilliant  Corporation,  14050  Summit 
Drive  #121,  P.O.  Box  80189,  Austin, 
Texas  78708-0189,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Cathinone  (1235)  

1 

Methcathinone  (1237) 

1 

N-Ethylamphetamine  (1475) 

1 

Gamma  hydroxybutyric  acid 

1 

(2010). 

Ibogaine  (7260)  

1 

Tetrahydrocannabinols  (7370) ... 

1 

Mescaline  (7381)  ^... 

1 

4-Bromo-2,5- 

1 

dimethoxyamphetamine 

(7391). 

4-Bromo-2,5- 

1 

dimethoxyphenethylamine 

(7392). 

4-Methyl-2,5- 

1 

dimethoxyamphetamine 

(7395). 

2,5-Dlmethoxyamphetamine 

1 

(7396). 

3.4- 

1 

Methylenedioxyamphetamine 

(7400). 

3,4-Methylenedioxy-N- 

1 

ethylamphetamine  (7404). 

3.4- 

1 

Methylenedioxymethampheta- 

mine  (7405). 

4-Methoxyamphetamine  (741 1 ) 

1 

Psilocybin  (7437)  

1 

Psilocyn  (7438)  

1 

Heroin  (9200) 

1 

Pholcodine  (9314)  

1 

Amphetamine  (1100)  

II 

Methamphetamine  (1105)  

II 

Amobarbital  (2125)  

II 

Pentobarbital  (2270)  

II 

Cocaine  (9041) : 

II 

Codeine  (9050)  

II 

Etorphine  (9056)  

II 

DIhydrocodeine  (9120)  

II 

Oxycodone  (9143)  

II 

Hydromorphone  (9150)  

II 

Benzoylecgonine  (9180)  

II 
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Dmg 

Schedule 

Elhylmorphine  (9190)  

Meperidine  (9230)  

Methadone  (9250)  

Dextropropoxyphene,  bulk  (non- 
dosage  forrhs)  (9273). 
Morphine  (9300)  

Ih 

Thebaine  (9333)  

Levo-alphacetylmethadol  (9648) 
Oxymorphone  (9652) 

The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  for  the  manufactiu^  of 
analytical  reference  standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Cerilliant  Corporation  to 
import  the  above  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Cerilliant  Corporation  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
ibove. 

I  Dated:  June  7.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  02-15563  Filed  6-19-02;  8:45  am] 

MIXING  COOE  4410-0»-M 


fi 


EPARTMENT  OF  JUSTICE 


Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
iuch  a  substance,  provide 


manufactiu-ers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  1,  2002,  Lonza 
Riverside,  900  River  Road, 
Conshohocken,  Pennsylvania  19428, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of 
phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  is  importing  the 
phenylacetone  to  manufacture 
dextroamphetamine  sulfate. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47, 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice.  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  fi-om  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  II 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b).  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  )une  7.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-15567  Filed  6-19-02:  8:45  am) 

BILUNG  COOE  441&-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §1301. 33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  November  8,  2001, 
Medeva  Pharmaceuticals  CA,  Inc., 
which  has  changed  its  name  to  Olltech 
Manufacturing  CA,  Inc.,  3501  West 
Garry  Avenue.  Santa  Ana.  California 
92704,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  methylphenidate  (1724) 
a  basic  class  of  controlled  substances 
listed  in  Schedule  n. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  to  make 
finished  dosage  forms  for  distribution  to 
its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to . 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  August 
19,  2002. 

Dated:  June  10.  2002. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  02-15570  Filed  6-19-02;  8:45  am) 

BILUNG  COOE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301, 33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  January  24,  2002, 
National  Center  for  Development  of 
Natural  Products,  The  University  of 
Mississippi,  135  Coy  Waller  Lab 
Complex,  University,  Mississippi  38677, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 
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Drug 

Schedule 

Marihuana  (7360)  

1 

Tetrahydrocannabinols  (7370)  ... 

1 

The  firm  plans  to  bulk  manufacture 
for  product  development. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiu^  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  August 
19.  2002. 

Dated:  June  7,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  02-15568  Filed  6-19-02;  8:45  am] 

BMXmO  COOe  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controiled 
Suk>ttances;  Notice  of  Registration 

By  Notice  dated  December  21,  2001, 
and  published  in  the  Federal  Register 
on  January  8,  2002,  (67  FR  920). 
OraSiire  Technologies.  Inc.,  Lehigh 
University,  Seeley  G.  Mudd-Bldg.  6, 
Bethlehem,  Pennsylvania  18015,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Alphannethadol  (9605)  ..; 

Benzoytecgonine  (9180) 

Morphine  (9300)  

1 

II 
II 

The  firm  plans  to  bulk  manufacture 
the  listed  controlled  substances  to  be 
used  in-house  to  manufacture  other 
controlled  substances. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  OraSure  Technologies, 
Inc.  to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  OraSure  Technologies,  Inc. 
to  ensure  that  the  company's 


registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  State 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administration,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  lune  7.  2002. 
Laura  M .  Nagei, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  02-15562  Filed  6-19-02:  8:45  am) 

BILUNG  CODE  441(M)9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controiled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufecturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  22,  2002,  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Coca  Leaves  (9040)  

II 

Poppy  Straw  (9650) 

II 

The  firm  plans  to  import  the  listed 
controlled  substances  for  the 
manufacture  of  bulk  pharmaceutical 
controlled  substances  and  non- 
controlled  substance  flavor  extract. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 


controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  22,  2002. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c).  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a).  and  21 
CFR  1311.34(a) .  (b),  (c),  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  June  7,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-15569  Filed  6-19-02;  8:45  am) 

BILUNG  COOE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  01-6] 

Vincent  J.  Scoiaro,  D.O.;  Grant  of 
Restricted  Registration 

By  order  dated  October  23.  2000,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Vincent  J.  Scoiaro, 
D.O.  (Respondent),  seeking  to  deny  his 
application  for  a  DEA  Certificate  of 
Registration  as  a  practitioner,  pursuant 
to  21  U.S.C.  823(f).  because  granting  the 
application  would  be  inconsistent  with 
the  public  interest. 

The  Respondent,  through  coimsel, 
timely  filed  a  request  for  a  hearing  on 
the  allegations  raised  by  the  Order  to 
Show  Cause.  The  requested  hearing  was 
held  in  Jacksonville,  Florida,  on 
February  27,  2001.  At  the  hearing,  both 
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parties  called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  parties  submitted 
Proposed  Findings  of  Fact.  Coiiclusions 
of  Law  and  Argiunent.  Neither  party 
filed  exceptions  to  Judge  Randall's 
opinion,  and  on  September  7,  2001. 
Judge  Randall  transmitted  the  record  of 
these  proceedings  to  the  Deputy 
Administrator  for  his  final  decision. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  in  full  the 
recommended  rulings,  findings  of  fact, 
conclusions  of  law,  and  decision  of  the 
Administrative  Law  Judge.  His  adoption 
is  in  no  way  diminished  by  any 
recitation  of  facts,  issues,  or  conclusions 
herein,  or  of  any  failure  to  mention  a 
matter  of  fact  or  law. 

Prior  to  medical  school,  the 
Respondent  received  a  Bachelors  degree 
in  chemistry  from  Eckerd  College  in  St. 
Petersburg,  Florida,  in  1984.  The 
Respondent  received  his  Doctorate  in 
Osteopathic  Medicine  from 
Southeastern  College  in  North  Miami 
Beach,  Florida,  in  1988.  The 
Respondent's  medical  education 
included  training  in  the  use  and 
prescribing  of  controlled  substances. 
Subsequent  to  medical  school,  the 
Respondent  completed  an  internship  in 
Family  Medicine  and  a  residency 
through  Southeastern  College  of 
Osteopathic  Medicine.  After  his 
residency,  the  Respondent  relocated, 
started  practicing  with  another 
physician,  and  then  entered  solo 
practice. 

Currently,  the  Respondent  is  board 
certified  in  Family  Medicine.  For  board 
certification,  the  Respondent  was 
required  to  complete  a  family  practice 
residency  and  to  pass  oral  and  written 
examination.  Board  certified  physicians 
also  face  higher  requirements  for 
continuing  medical  education  and  must 
reapply  every  three  years. 

By  DEA  Form  224.  dated  March  6. 
2000,  the  Respondent  applied  for  a  DEA 
registration  as  a  practitioner  to  handle 
controlled  substances  in  schedules  11 
through  V.  On  his  application,  the 
Respondent  answered  that  he  had  been 
convicted  of  a  crime  in  connection  with 
controlled  substances  under  state  or 
federal  law.  He  also  disclosed  that  he 
had  surrendered  or  had  a  federal 
controlled  substance  registration 
revoked,  suspended,  restricted,  or 
denied.  Furthermore,  the  Respondent 
indicated  that  he  had  had  a  state 
professional  license  or  a  controlled 
substance  registration  revoked, 


suspended,  denied,  restricted,  or  placed 
on  probation. 

In  the  Respondent's  written 
application,  he  succinctly  and 
accurately  described  th*  dates  and 
circumstances  that  surroimded  the 
judgment  against  him  and  the  surrender 
of  his  DEA  registration  and  of  his  state 
license. 

The  Respondent  was  investigated  by  a 
DEA  Diversion  Investigator  (D/I)  and  by 
a  Special  Agent  (S/A)  of  the  Florida 
Department  of  Law  Enforcement.  The 
record  shows  both  individuals  have 
various  training,  education,  and 
experience  relating  to  drug  law 
enforcement,  and  were  competent  to 
testify  as  to  the  investigation  of  the 
Respondent. 

In  January  1998,  a  pharmacist 
working  for  Walgreen's  in  Deltona, 
Florida,  contacted  the  D/I.  The 
pharmacist  told  the  D/I  that  the 
Respondent  was  picking  up 
prescriptions,  using  fraudulent  names. 
In  light  of  DEA  intelligence  tl;at  the 
Respondent  was  getting  ft^udulent 
prescriptions,  the  D/I  visited  the 
Walgreen's  pharmacy  and  obtained  a 
pharmacy  trace.  A  pharmacy  trace, 
according  to  the  D/I,  comes  from  records 
that  pharmacies  are  required  to  keep 
regarding  prescriptions  filled  at  the 
pharmacy.  The  DEA  can  ask  a  pharmacy 
tor  patient's  names  and  the 
prescriptions  actually  filled  at  the 
pharmacy  for  that  patient.  The 
pharmacist  can  then  search  the  database 
by  patient  name.  The  Walgreen's 
pharmacist  also  provided  the  D/I  with 
the  Respondent's  vehicle  license  plate 
nimib^  and  described  the  Respondent's 
vehicle  as  a  white  mini-van.  Once  the 
D/I  had  that  information,  the  D/I 
contacted  the  S/A  at  the  Belushi  County 
Sheriff's  Office.  The  investigators  ran 
the  license  plate  number  given  by  the 
Walgreen's  pharmacist  and  found  that 
the  vehicle  was  registered  to  the 
Respondent.  The  investigators  together 
returned  to  the  Walgreen's  in  Deltona  to 
collect  any  prescriptions  that  were 
written  by  the  Respondent  for  three 
individuals.  As  the  Walgreen's 
pharmacist  described  to  the 
investigators,  the  Respondent  would 
either  call  in  the  prescription  and  pick 
it  up  through  the  pharmacy's  drive- 
through,  or  he  would  drop  off  a 
prescription  at  the  pharmacy  and  come 
back  in  one  to  three  days.  The 
prescriptions  had  the  patient's  name 
and  the  Respondent's  signature.  The 
Respondent  would  sign  the  patient's 
name  on  the  claim  log. 

Upon  further  investigation  of  the 
three  alleged  patients,  the  D/1  and  S/A 
discovered  that  one  of  the  patients  was. 
in  fact,  the  Respondent's  wife.  The 


Walgreen's  pharmacist  was  able  to 
identify  her  from  a  photograph  because 
she  had  picked  up  numerous 
prescriptions.  Investigators  did  not  talk 
to  her  in  their  investigation,  however, 
because  of  her  perceived  conflict  of 
interest. 

Investigators  found  another  alleged 
patient  in  Hollywood,  Florida,  and 
spoke  to  him.  He  told  the  investigators 
that  he  had  never  been  seen  by  the 
Respondent,  but  did  state  his  brother 
was  a  good  friend  of  the  Respondent. 
The  Walgreen's  Prescription  Claim  Logs 
did  not  indicate  any  insurance 
involvement  for  the  prescriptions  filled 
}mder  this  alleged  patient's  name. 

When  investigators  talked  with  the 
third  alleged  patient,  she  was 
discovered  to  be  the  Respondent's 
eighty-fovir-year-old  neighbor.  When  the 
investigators  showed  her  the 
prescriptions  attributed  to  her,  this 
alleged  patient  stated  that  these 
prescriptions  were  not  for  her,  although 
her  late  husband  was  a  patient  of  the 
Respondent.  This  alleged  patient  stated 
that  she  had  received  prescriptions  from 
another  physician,  but  not  the 
Respondent. 

G^  May  15. 1998,  pursuant  to  the 
issuance  of  an  arrest  warrant,  the  D/I 
and  S/A  arrested  the  Respondent  at 
home.  At  the  time  of  the  arrest,  the 
investigators  searched  the  Respondent's 
vehicle  and  found  prescription  drugs. 
They  also  brought  the  Respondent  to  his 
offices  and  attempted  to  obtain  his 
records  on  the  three  above-mentioned 
individuals;  however,  the  Respondent 
had  no  such  records.  After  the 
Respondent's  arrest,  and  with  his 
consent,  the  investigators  had  the 
Respondent  tested  for  drug  use.  The 
Respondent  tested  positive  for 
barbitiu-ates,  diazepam,  and  opiates. 

After  the  Respondent's  arrest,  the 
investigators  took  him  to  the  local  DEA 
District  office  for  an  interview.  At  the 
interview,  the  Respondent  signed  a 
waiver  of  his  rights.  The  Respondent 
confirmed  that  he  did  not  have  medical 
files  or  other  records  for  the  three 
alleged  patients  mentioned  above. 

All  of^the  prescriptions  in  evidence 
were  obtained  from  no  more  than  five 
pharmacies.  In  May  1998,  the  DEA  was 
contacted  by  another  pharmacist  at 
Target  Pharmacy,  regarding 
prescriptions  written  by  the  Respondent 
for  one  of  the  previously  mentioned 
alleged  patients.  The  pharmacist 
recognized  the  Respondent's  name  from 
a  DEA  press  release.  The  DEA  actually 
obtained  the  prescriptions  from  the 
pharmacy  and  found  that  they 
corresponded  to  the  same  period  as  the 
other  prescriptions  found  at  other 
pharmacies.  All  of  the  prescriptions 
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were  issued  prior  to  the  Respondent's 
conviction. 

Eh-.  Raymond  Pomm  is  Medical 
Director  for  the  Impaired  Practitioners' 
Program  for  the  State  of  Florida,  also 
known  as  the  Physician's  Recovery 
Network  (PRN),  and  is  an  expert  in 
psychiatry  and  addiction  medicine  for 
professionals,  including  health  care 
professionals.  As  Director,  Dr.  Pomm  is 
directly  responsible  to  the  Department 
of  Health  for  Florida  and  oversees 
interventions,  evaluations,  treatments, 
and  the  monitoring  of  impaired 
professionals.  As  Director  of  the  PRN, 
Dr.  Pomm  has  the  authority  to  request 
an  emergency  suspension  of  license 
from  a  state  agency  if  he  knows  a 
practitioner  from  the  PRN  has  problems 
and  if  he  believes  that  the  practitioner 
cannot  practice  with  the  requisite  skill 
and  efficiency.  The  PRN  had 
approximately  1100  professionals  in 
treatment  at  the  time  of  the  hearing. 

Dr.  Pomm  first  came  in  contact  with 
the  Respondent's  case  when  a 
representative  from  Florida's  Agency  for 
•Health  Care  Administration  called  Dr. 
Pomm,  seeking  an  evaluation  of  the 
Respondent.  Dr.  Kenneth  W.  Thompson 
conducted  an  inpatient  evaluation  of  the 
Respondent  on  May  28, 1998.  Dr.  Pomm 
and  Dr.  Thompson  found  that  the 
Respondent  was  not  able  to  practice 
medicine  with  reasonable  skill  and 
safety.  In  addition  to  the  inpatient 
evaluation,  the  Respondent  also 
received  psychiatric  treatment.  The 
Respondent's  diagnosis  was  psychotic 
disorder. 

Based  on  Dr.  Pomm's  and  Dr. 
Thompson's  recommendations,  the 
Respondent  voluntarily  withdrew  from 
practice  immediately.  Eventually,  the 
Respondent  officially  entered  a 
volimtary  withdrawal  from  practice 
with  the  Agency  of  Healthcare 
Administration.  On  July  12, 1999,  the 
Respondent  also  volimtarily 
surrendered  his  DEA  registration.  The 
Respondent  entered  treatment  and 
evaluation. 

Mr.  Meagher  is  a  certified  addictions 
professional  and  is  employed  by 
Turning  Point  of  Central  Florida.  Since 
1979,  he  has  worked  in  various 
counselor  and  managerial  positions  in 
the  field  of  addiction.  Specifically,  Mr. 
Meagher  has  been  with  the  PRN  since 
1987  or  1988.  Mr.  Meagher's  role  is  to 
get  involved  should  a  PRN  participant 
violate  his  or  her  PRN  contract.  Mr. 
Meagher  also  monitored  and  facilitated 
the  Respondent's  group  therapy 
sessions.  Mr.  Meagher  remembered  the 
Respondent  as  entering  the  PRN  in 
1998.  At  first,  Mr.  Meagher  believed  that 
the  Respondent  seemed  secretive, 
paranoid,  and  unsiue  whether  people 


were  trying  to  help  or  hinder  him. 
Slowly,  however,  the  Respondent  began 
to  recognize  that  he  was  no  different 
from  anyone  else  in  the  group  therapy 
sessions  nm  by  K^.  Meagher.  Over  time, 
the  Respondent  learned  to  trust  others 
in  the  group,  and  recently  had  been  able 
to  assist  others  who  have  had  difficult 
situations  or  problems.  Respondent  had 
become  more  willing  to  participate  and 
speak  about  issues  surroimding,  inter 
alia,  the  DEA,  the  Florida  Board  of 
Osteopathic  Medicine  (State  Board)  and 
his  family. 

The  Respondent  underwent 
outpatient  treatment  for  mental  health 
and  substance  abuse  at  Turning  Point. 
He  initially  saw  a  therapist  every  week 
and  a  psychiatrist  every  two  weeks. 
Besides  his  two  week  inpatient 
evaluation,  the  Respondent  did  no  other 
inpatient  care.  As  of  the  date  of  the 
hearing,  Mr.  Meagher  believed  that  the 
Respondent  had  been  in  total 
compliance  with  his  PRN  contract.  If 
Mr.  Meagher  believed  that  the 
Respondent  was  not  in  compliance  with 
his  contract,  he  would  notify  Dr.  Pomm 
and  advise  him  to  seek  a  second 
evaluation  of  the  Respondent.  Mr. 
Meagher  also  testified  that  the 
Respondent  "would  be  an  asset  in  the 
community  (if  he  were  able]  to  practice 
medicine  to  the  full  extent."  He  also 
stated  that  it  would  be  a  benefit  to  the 
Respondent's  patients  if  the  Respondent 
were  granted  a  DEA  registration. 

The  Respondent  entered  into  a 
written  contract  with  PRN.  The  contract 
details  the  type  of  treatment  and 
monitoring  recommended  for  the 
Respondent.  A  typical  PRN  contract 
lasts  for  five  years.  A  contract  generally 
stays  in  effect  after  an  individual 
resumes  his  or  her  medical  practice,  to 
ensure  continued  progress.  The  program 
entails  a  high  standard  for  urine 
screening  that  tests  for  a  wider  range  of 
drugs  than  other  screening  processes 
used  in  similar  programs  in  many  other 
regions  of  the  country.  The  standard  is 
high  in  light  of  stringent  observation 
and  chain  of  custody  rules  and 
computer  randomization.  A  participant 
must  attend  weekly  support  group 
sessions  with  other  impaired 
professionals.  Judge  Randall  foimd  the 
Respondent  thus  far  has  been  very 
compliant  with  the  terms  of  his  PRN 
contract. 

The  Respondent  recalls  that  he  last 
used  drugs  on  May  15, 1998,  his 
sobriety  date.  He  characterized  his  drug 
use  at  the  time  of  the  intervention  to  be 
light  to  moderate.  Pursuant  to  his 
contract,  the  Respondent's  frequency  of 
random  substance  abuse  tests  is,  on 
average,  every  two  weeks  or  twice  a 
month.  The  Respondent  must  call  a  toll- 


free  number  every  day  to  see  if  he  must 
provide  a  urine  sample  for  testing.  If  the 
Respondent  fails  to  so  provide  a 
requested  urine  sample,  the  PRN 
assiunes  that  the  failure  is  deliberate 
because  the  program  participant  knows 
that  his  or  her  test  results  would  be 
positive  if  taken  on  that  date.  The 
Respondent  also  has  urine  testing  twice 
a  month  pursuant  to  the  terms  of  his 
probation.  There  is  no  evidence  in  the 
record  that  Respondent  has  ever  had  a 
positive  result  reported  from  PRN  or  his 
court-directed  urinalysis. 

Also,  a  PRN  participant  typically 
must  attend  a  twelve-step  program  for 
recovery.  At  the  Respondent's  stage.  Dr. 
Pomm  believes  that  a  person  should  be 
attending  two  to  three  times  per  week. 
Dr.  Pomm  testified  that  a  participant 
should  never  attend  less  than  one 
meeting  a  week  after  hitting  the  five- 
year  mark. 

The  Respondent  is  not  allowed  to  take 
mood  altering  drugs  at  all,  even  by 
prescription,  without  first  informing  the 
PRN.  Thus,  the  Respondent  has  a 
primary  care  physician  with  knowledge 
of  the  Respondent's  PRN  contract  and 
his  chemical  dependency  diagnosis  and 
treatment.  The  Respondent  is  also 
required  to  see  a  psychiatrist  for 
ongoing  medication  of  his  condition. 
The  Respondent  participates  in  a 
weekly  support  group  for  the  PRN, 
specifically  for  issues  facing 
professionals.  The  Respondent  attends 
group  meetings  in  Orlando.  Florida, 
monitored  and  facilitated  by  Mr. 
Meagher.  As  fecilitator,  Mr.  Meagher 
reports  problems  whenever  seen,  and 
also  gives  a  quarterly  report  to  PRN 
about  the  Respondent's  participation. 
The  report  contains  the  patient's 
attitudes,  behaviors,  attendance  at  group 
therapy,  and  signs  or  symptoms  of 
relapse.  Such  signs  might  be  the  lack  of 
attending  meetings,  avoidance  of 
interaction  with  others  in  the  group,  and 
solitude  or  not  participating  in  the 
group.  The  Respondent  has  missed 
group  meetings  five  times,  and  each 
occasion  was  considered  a  justified 
absence.  The  Respondent  reported  his 
proposed  absence  before  the  meeting, 
rather  than  his  missing  a  meeting  and 
then  offering  an  explanation. 

The  Respondent  reports  to  the  State 
board  on  a  regular  basis.  The 
Respondent  also  signed  a  release,  so  the 
PRN  can  have  access  to  records  of  his 
medical  activities.  The  Respondent 
agreed  that  he  would  withdraw  from 
practice  immediately,  if  Dr.  Pomm  so 
instructed.  Thereafter,  Dr.  Pomm  would 
notify  the  State  Board  immediately,  and 
investigators  horn  PRN  and  the  State 
Board  would  be  looking  for  the 
Respondent,  if  necessary. 
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Dr.  Pomm  testified  the  PRN's  primary 
goal  is  to  protect  the  public,  so  that 
rehabilitation  of  an  impaired  physician 
is  secondary  to  the  public's  protection. 
From  1995-2000,  however,  less  than 
10%  of  participants  relapsed  at  all  after 
having  completed  the  five-year  PRN 
program.  The  PRN  has  an  80%  success 
rate,  within  the  first  two  years  of 
treatment.  The  rates. of  relapse  in  the 
Florida  program  are  similar  to  the  rates 
in  other  states'  programs  nationally.  A 
relapse  within  the  two-to-five-year  mark 
is  often  due  to  a  person's  not  practicing 
a  recovery  program. 

He  further  stated  that  the  type  of  drug 
is  a  factor  for  relapse  in  early  recovery, 
but  is  not  so  significant  once  a  person 
has  hit  the  5  year  mark.  Notably,  the  rate 
of  relapse  among  pharmacists  is  the 
same  as  physicians,  despite  the  former's 
contact  with  controlled  substances  on  a 
regular  basis.  According  to  Dr.  Pomm, 
the  abuser  does  not  stop  abusing  a 
controlled  substance  because  of  lack  of 
access,  but  rather  because  he  or  she 
participates  in  a  recovery  and 
monitoring  program.  "(S]o,  preventing 
[the  Respondent's]  impairment  *  *  *  is 
not  done  by  preventing  his  prescribing." 

Since  April  21, 1999,  Dr.  Pomm  has 
found  the  Respondent  safe  to  return  to 
the  practice  of  medicine.  Dr.  Pomm's 
opinion  is  based  on  another  evaluation 
and  a  University  of  Florida  Cares 
assessment,  done  on  February  10  and 
11,  1999.  The  University  of  Florida 
Cares  assessment  is  an  intense  two-day 
evaluation  of  a  practitioner's 
competence  to  practice.  The  program's 
recommendations  for  the  Respondent 
were  indirect  supervision,  chart  audits, 
and  Continuing  Medical  Education.  Dr. 
Ponmi  testified  that  it  is  safe  for  the 
Respondent  to  prescribe  controlled 
substances  because  the  Respondent's 
disease  is  in  remission,  Respondent  is 
maintaining  recovery,  Respondent  is 
being  monitored  satisfactorily,  and 
Respondent  has  confidence  in  his  own 
skills,  as  evidenced  by  his  passage  of  the 
University  of  Florida  Cares  course. 

Dr.  Pomm  recommended  that  the 
Respondent  be  allowed  to  practice 
medicine  with  certain  conditions.  He 
suggested  that  the  Respondent's 
prescribing  needed  to  be  monitored, 
though  such  monitoring  would  stem 
from  the  disciplinary  process  rather 
than  any  recovery  process.  But,  Dr. 
Pomm  does  believe  that  monitoring 
would  be  needed  for  the  safety  of  the 
public.  Dr.  Pomm's  recommendation 
comes  from  this  level  of  comfort  that  the 
Respondent  would  fit  into  normal 
statistics  of  success  for  PRN 
participants.  He  believes  that  the 
Respondent  has  successful  in  the  PRN 
program  and  that  there  is  no  "medical 


contraindication"  to  the  Respondent's 
having  a  DEA  registration.  On  the 
contrary.  Dr.  Pomm  suggests  that 
lacking  a  DEA  registration  has  a 
negative  impact  on  the  Respondent's 
practice.  Dr.  Pomm  testified  to  his  belief 
that  it  is  important  for  a  doctor's 
recovery  to  engage  in  the  full  practice  of 
medicine. 

Additionally,  Dr.  Pomm  noted  that 
continuity  of  care  is  critical  to  a 
patient's  well-being.  Furthermore,  he 
believes  the  Respondent  is  safe  to 
practice  medicine,  under  the  same 
restrictions  and  protections  for  the 
public  that  exist  under  the  State  Board's 
probation.  Dr.  Ponun  concluded  that  the 
Respondent  should  get  a  DEA 
registration  with  the  same  restrictions  as 
are  in  the  State  Board's  Order. 

Mr.  Meagher  also  testified  that  the 
Respondent  would  be  an  asset  to  the 
community  as  a  physician  and  has  no 
qualms  about  the  Respondent's  current 
safety  in  working  with  the  public.  Mr. 
Meagher  stated  his  belief  that  a  DEA 
registration  would  be  a  benefit  to  the 
Respondent's  patients. 

Tne  Respondent  voluntarily  withdrew 
from  the  practice  of  medicine  on  July  9, 
1998.  The  Respondent  agreed  to  abstain 
from  the  practice  of  medicine  until  the 
State  Board  issued  a  final  order  in  his 
case.  The  State  Board's  Order 
Reinstating  License  and  Setting  Terms 
of  Probation  was  signed  on  December 
15, 1999,  and  nms  concurrently  with 
the  Respondent's  contract  with  the  PRN. 
The  Order  placed  restrictions  on  the 
Respondent's  medical  practice.  Among 
those  restrictions  are:  (a)  The 
Respondent  shall  issue  no  controlled 
substance  prescriptions  to  family 
members,  immediate  or  otherwise;  (b) 
the  Respondent  shall  keep  a  log  of  all 
Schedule  II  and  III  controlled 
substances  that  he  prescribes,  including 
the  date  prescribed,  the  patient's  name, 
the  drug  name  and  quantity,  and  a  brief 
description  of  reason  for  the 
prescription;  (c)  the  log  shall  be  made 
available  for  review  by  em  investigator 
for  Florida's  Agency  for  Health  Care 
Administration  or  by  Florida's 
Department  of  Health  at  reasonable 
times  and  without  prior  notice:  (d)  the 
Respondent  shall  use  sequentially 
numbered,  triplicate  prescriptions  for 
all  prescriptions  of  schedule  II  and  III 
controlled  substances,  and  the 
Respondents  shall  distribute  a  copy  to 
his  monitor,  place  a  copy  in  the 
patient's  file,  and  maintain  a  copy  in  his 
office  for  inspection;  (e)  if  the 
Respondent  leaves  the  State  of  Florida 
for  thirty  days  or  more,  or  if  he  does  not 
actively  engage  in  the  practice  of 
medicine  in  the  State  of  Florida,  certain 
provisions  of  his  probation  are  tolled 


until  his  return  to  active  practice  in 
Florida.  The  tolled  provisions  include 
the  time  period  of  the  probation, 
provisions  regarding  supervision  by  a 
monitoring  physician,  and  provisions 
regarding  the  reports  that  must  be  filed. 
If  the  Respondent  leaves  the  active 
practice  of  medicine  in  the  State  of 
Florida  for  a  year  or  more,  the  Board 
may  require  a  demonstration  that  the 
Respondent  is  still  qualified  to  practice 
with  reasonable  skill  and  safety  before 
the  Respondent  resumes  practice.  The 
Board  also  requires  the  Respondent  to 
comply  with  all  terms  and  conditions  of 
his  criminal  probation,  and  imposes 
various  costs  upon  him  for  the 
administration  of  the  agreement  and  for 
drug  testing. 

On  April  28, 1999,  the  Circuit  Court 
for  the  Seventh  Judicial  Circuit  in 
Volusia  County.  Florida,  entered  an 
Order  of  Drug  Offender  Probation  in 
State  of  Florida  v.  Vincent  f.  Scolaro, 
Case  No.  97-2146CFAWS  and  98- 
0739CFAWS.  The  Respondent  pleaded 
nolo  contendere  to  Resisting  Arrest  with 
Violence  and  to  Unlawfully  Obtaining/ 
Attempting  to  Obtain  a  Controlled 
Substance.  Both  offenses  are  third 
degree  felonies  in  Florida. 

Pursuant  to  the  conditions  of  the 
court's  Order,  the  Respondent  served  a 
ninety-day  jail  term  with  credit  for  two 
days  of  time  served.  Having  pleaded 
guilty  to  felonies,  the  Respondent  was 
required  to  register  at  the  Sheriffs 
Office  in  the  County  where  he  resides. 
The  Order  withholds  adjudication  and 
imposes  a  five-year  Drug  Offender 
Probation  upon  the  Respondent  under 
the  supervision  of  the  Florida 
Department  of  corrections.  The 
Respondent  must  report  monthly  to  his 
probation  officer,  and  procure  his 
officer's  consent  before  changing  his 
residence  or  employment,  or  before 
leaving  the  county.  Additionally,  the 
Respondent  must  totally  abstain  fi*om 
consuming  excess  amounts  of  alcohol, 
or  any  drugs  or  controlled  substances, 
unless  they  are  prescribed  by  a 
physician. 

"The  Order  prohibits  the  Respondent 
from  going  to  business  establishments 
whose  primary  purpose  is  to  sell  or  to 
encourage  the  consumption  of  alcohol, 
and  from  going  to  areas  in  the 
community'  where  illegal  drugs  are 
bought.sold,  or  used.  He  must  submit  to 
alcohol  and  drug  testing  at  any  time  that 
his  probation  officer  requests.  Generally, 
the  Respondent  is  tested  once  or  t\yice 
a  month  as  part  of  his  criminal 
probation,  in  addition  to  the  two  to 
three  times  a  month  he  is  tested  as  part 
of  his  PRN  contract. 

In  addition  to  the  PRN  contract 
requirements,  the  Respondent  had  to 
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complete  the  Department  of  Corrections' 
Drug  Offender  Program,  during  this 
program  he  also  had  to  attend  at  least 
two  recovery  meeting  per  week  in  either 
Narcotics  Anonymous  or  AA,  and  to 
provide  documentary  evidence  of  his 
participation  to  his  probation  officer. 
Pursuant  to  the  court's  Order,  the 
Respondent  also  had  to  complete 
outpatient  and/ or  inpatient  mental 
health  counseling  as  directed  by  the 
PRN  program. 

The  court  order  also  requires  that  the 
Respondent  not  violate  the  law  or 
associate  with  a  person  who  is  engaged 
in  any  criminal  activity.  A  conviction  is 
not  necessary  for  the  Respondent  to 
have  violated  this  term  of  his  probation. 
Also.he  must  maintain  or  actively  seek 
employment  and  pay  a  number  of  fees 
for  sudi  things  as  the  cost  of  his 
supervision  and  of  the  investigation  and 
prosecution  of  his  case  by  the  state. 

The  Respondent's  Probation  Officer. 
Ronald  Murray,  has  worked  for  the 
Probation  and  Parole  services,  Florida 
Department  of  Corrections,  Seventh 
Judicial  Circuit,  Deland,  Florida,  for 
nine  yesu's.  As  of  the  date  of  the  hearing, 
he  was  serving  in  the  position  of 
Correctional  Probation  Senior  Officer. 
Mr.  Murray  served  as  the  Respondent's 
probation  officer  from  April  28, 1999,  to 
January  16,  201.  As  a  probation  officer, 
Mr.  Murray  visited  periodically  with  the 
Respondent  in  his  office  an  din  the 
Respondent's  home.  Additionally,  Mr. 
Murray  was  responsible  for  monitoring 
the  Respondent's  compliance  with 
random  urine  tests  and  the  substance 
abuse  treatment  program,  as  ordered  by 
the  court. 

Mr.  Murray  testified  that  the 
Respondent,  in  a  consistently  timely 
manner,  has  been  totally  compliant  with 
everything  required  or  requested  of  him. 
Mr.  Murray  believes  that  the 
Respondent  is  sincere  in  his  desire  to 
comply  with  his  probation  and  the  law. 

The  Respondent  has  a  monitoring 
doctor  at  the  medical  center.  Dr.  Mark 
Webster.  Dr.  Webster  is  a  Board 
Certified  Family  Physician  who  acts  as 
the  supervisory  physician  for  the 
Respondent  pursuant  to  the  terms  of  the 
Respondent's  probation  from  the 
Department  of  Health.  He  works  in  the 
same  office  as  the  Respondent,  and, 
since  April  1,  2000.  they  have  seen  each 
other  regularly  throughout  the  eight  to 
ten  hour  work  day.  Dr.  Webster  also 
believes  that  the  Respondent  is  doing 
well  in  his  rehabilitation  and  is  in  full 
compliance  with  his  PRN  contract.  Dr. 
Webster  testified  that  the  Respondent 
"is  sincere  about  his  recovery  and  has 
an  excellent  attitude  towards  recovery." 
Dr.  Webster  agrees  that  the  Respondent 
can  safely  practice  medicine  and 


responsibly  exercise  DEA  prescribing 
privileges. 

Judge  Randall  found  that  the 
Respondent's  care  for  his  patients  is 
hampered  by  his  lack  of  a  DEA 
registration.  For  example,  the 
Respondent,  without  a  DEA  certificate, 
cannot  receive  hospital  privileges  in 
Florida.  Additionally,  certain  insurance 
carriers  will  not  approve  prescriptions 
for  non-controlled  substances,  such  as 
antibiotics,  because  the  Respondent 
lacks  a  DEA  nimiber. 

The  Respondent  acknowledged  that 
he  fraudulently  wrote,  for  his  own  use, 
the  prescriptions  dated  from  November 
of  1994  through  May  8, 1998,  contained 
in  the  Government's  exhibits.  He  further 
acknowledged  that  he  was  addicted  to 
hydrocodone  products  at  the  time  he 
wrote  the  prescriptions  offered  by  the 
Government.  The  Respondent  credibly 
described  his  past  history  of  denial  of 
his  substance  abuse  problem  and  his 
withdrawal  from  other  people  around 
him.  He  contrasted  that  past  with  his 
current  "normal  life"  and  "normal 
interactions."  Specifically,  since  the 
intervention,  the  Respondent  has 
changed  his  life  by  exercising  more, 
socializing  more,  and  experiencing 
better  personal  relationships  with  his 
wife,  his  brothers,  and  his  parents. 

The  Respondent  and  his  wife 
previously  had  lost  a  baby.  At  the  time 
of  the  hearing,  however,  the  Respondent 
and  his  wife  had  a  four-month  old  baby. 
The  Respondent's  36-year  old  brother, 
Timothy  Scolaro,  lives  in  Coconut 
Creek,  Florida,  is  married,  and  has  a 
three-year-old  daughter.  The 
Respondent  and  his  brother  share  a 
good  relationship,  talking 
approximately  twice  a  month  and  seeing 
each  other  three  to  four  times  a  year. 
Regarding  the  Respondent's 
rehabilitation,  Timothy  Scolaro  also 
reports  that  the  Respondent  seems  to  be 
doing  fine,  appears  to  be  much  happier, 
is  much  more  open  and  willing  to  talk, 
and  is  taking  better  care  of  himself.  The 
Respondent's  37-year-old  brother,  Dan 
Scolaro,  lives  in  Broward  County, 
Florida.  Dan  Scolaro  talks  to  the 
Respondent  weekly  on  the  phone  and 
sees  him  aroimd  eight  times  a  year.  Dan 
Scolaro  wrote  that  since  undergoing  his 
recovery,  the  Respondent  has  lost  40 
pounds  and  exercises  every  day.  He 
describes  the  change  in  the 
Respondent's  attitude  as  being 
remarkable.  He  too  finds  that  the 
Respondent  is  doing  well  in  his 
rehabilitation,  and  Uiat  he  is  "open  and 
communicative. ' ' 

Currently,  the  Respondent  is  happy 
about  being  a  new  father.  The 
Respondent  is  confident  that,  as  long  as 
he  keeps  doing  fine,  there  would  not  be 


a  problem  if  he  were  again  given  a  DEA 
registration.  He  continues  to  go  to 
Narcotics  Anonymous  meetings  two  to 
three  times  a  week  and  acknowledges 
that  he  will  always  consider  himself  an 
addict. 

Pursuant  to  21  U.S.C.  823(f],  and 
subdelegations  of  authority  thereunder 
found  at  28  C.F.R.  0.100(b)  and  0.104, 
the  Deputy  Administrator  may  deny  an 
application  for  registration  as  a 
practitioner,  if  he  determines  that  the 
issuance  of  such  a  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered  in 
evaluating  the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority; 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances; 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances; 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances; 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive.  The  Deputy 
Administrator  may  properly  rely  on  any 
one  or  any  combination  of  these  factors, 
and  may  give  each  factor  the  weight  he 
deems  appropriate  in  determining 
whether  an  application  for  registration 
should  be  denied.  See  Heruy  J.  Schwarz, 
Jr.,  M.D.,  54  FR  16.422  (1989).  As  an 
initial  matter,  the  Government  bears  the 
burden  of  providing  that  registration  of 
the  Respondent  is  not  in  the  public 
interest.  See  Shatz  v.  United  States 
Dep't  of  Justice,  873  F.2d  1089,  1091 
(8th  Cir.  1989). 

Regarding  factor  one,  the 
recommendation  of  the  State  licensing 
board.  Judge  Randall  found  the  State 
Board  has  not  made  any  official 
recommendation  regarding  this 
proceeding's  outcome.  Judge  Randall 
further  noted,  however,  that  the  Deputy 
Administrator  has  considered  facts 
surrounding  state  licensure  imder  this 
factor.  See  In  the  Matter  of  David  M. 
Headley,  M.D.,  61  FR  39,469,  39,470-71 
(1996). 

In  Headley,  the  ten-Deputy 
Administrator  approved  a  physician's 
application  for  a  DEA  registration, 
subject  to  conditions.  Id.  at  39,471. 
There,  the  Deputy  Administrator  noted 
that  the  state  board  quickly  responded 
to  the  situation  after  discovering  the 
applicant's  drug  abuse,  acknowledged 
the  applicant's  recovery,  reinstated  the 
applicant's  license,  and  allowed  the 
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Respondent  to  apply  for  a  DEA 
registration.  Id.  at  39,470-71. 

Similarly  to  Headley,  in  the  instant 
case  the  appropriate  state  health  care 
authority  also  acted  quickly  following 
the  Respondent's  arrest.  The 
Respondent  entered  the  PRN  program 
and  is  following  through  with  treatment, 
according  to  the  PRN  staff,  the 
Respondent's  monitoring  physician,  and 
his  family  who  offered  testimony.  The 
individuals  who  are  vested  by  the  State 
Board  with  the  Respondent's  treatment 
all  agree  that  he  is  safe  to  return  to 
practice  in  light  of  the  ongoing 
treatment  and  monitoring  that  is 
maintained  pursuant  to  the  State 
Board's  Order.  Furthermore,  the 
Respondent  is  in  compliance  with  his 
responsibilities  to  keep  the  State  Board 
appraised  of  his  progress.  Judge  Randall 
noted  that  the  Respondent's  steady 
progress  was  not  disputed  by  the 
Government.  Rather,  the  Government 
draws  attention  to  the  Respondent's 
voluntary  withdrawal  from  practice  and 
the  State  Board's  decision  to  place  the 
Respondent  on  probation.  The  Deputy 
Administrator  concurs  with  Judge 
Randall's  finding  that  while  those  facts 
are  relevant  and  imdisputed.  also 
relevant  is  the  Florida  State  Board's 
decision  that  currently  authorizes  the 
Respondent  to  prescribe  Schedule  II  and 
IS  controlled  substances,  with 
restrictions  and  monitoring  during  the 
probationary  period.  Similarly  to  the 
state  board  in  Headley,  the  Florida  State 
Board  has  acknowledged  the 
Respondent's  continued  recovery  in  the 
PRN  and  reinstated  his  license  to 
practice  medicine.  While  the  State 
Board  did  not  affirmatively  state  that  the 
Respondent  could  apply  for  a  DEA 
registration.  Judge  Randall  found  that 
the  State  Board  by  implication 
acquiesced  to  the  Respondent's 
application  because  the  State  Board  has 
given  state  authority  to  the  Respondent 
to  prescribe  controlled  substances.  Such 
authority  would  be  meaningless  if  the 
State  Board  did  not  believe  that  the 
Respondent  should  be  granted  a  DEA 
registration. 

In  light  of  the  State  Board's  quick 
response  to  the  Respondent's  situation 
and  its  decision  to  reinstate  the 
Respondent's  license  to  practice  with 
restrictions,  the  Deputy  Administrator 
concurs  with  Judge  Randall's 
conclusion  that  the  Florida  State  Board 
implicitly  agrees  that  the  Respondent  is 
ready  to  maintain  a  DEA  registration 
upon  the  terms  set  forth  in  the  State 
Board's  December  15, 1999  Order. 

Regarding  factors  two  and  four, 
experience  in  dispensing  controlled 
substances,  and  compliance  with  laws 
related  to  controlled  substances,  the 


Deputy  Administrator  concurs  with 
Judge  Randall's  finding  that  when 
looking  at  the  Respondent's  past 
experiences  in  handling  controlled 
substances,  one  must  consider  his 
imdisputed  record  of  substance  abuse 
and  egregious  misconduct  in  issuing 
fraudulent  prescriptions,  a  record  of 
nimierous  violations  extending  over  a 
number  of  years.  The  Government 
asserts  that  the  Respondent's  conduct 
was  proscribed  by  21  U.S.C.  829  and 
841(a)(1)  and  21  C.F.R.  1306.04.  Judge 
Randall  concurred,  and  further 
concluded  that  the  Respondent's 
conduct  also  violated  Florida  State  law. 
Clearly,  the  Respondent's  conduct  was 
in  direct  violation  of  the  State  and 
Federal  law  relating  to  the  handling  of 
controlled  substances,  as  well  as  in 
violation  of  DEA  regulations.  His 
multiple  breaches  of  the  law.  brought  on 
by  his  personal  addiction  to  controlled 
substances,  are  no  less  serious  merely 
because  the  Respondent  did  not 
unlawfully  provide  controlled 
substances  to  others.  The  Deputy 
Administrator  concurs  with  Judge 
Randall's  finding  that  Respondent's 
repeated  violations  were  intolerable  and 
would  provide  more  than  sufficient 
reason,  if  not  addressed,  to  deny  the 
Respondent's  application  for  a  DEA 
registration. 

The  Respondent's  conduct  has  gone 
through  a  dramatic  change  since  he 
entered  the  PRN  program,  however.  The 
State  Board's  monitoring,  the  frequent 
and  random  drug  testing,  and  the 
Respondent's  consistent  record  of 
compliance  with  all  terms  of  probation 
and  PRN  contract  together  constitute 
strong  evidence  that  the  Respondent  is 
well  on  the  way  to  rehabilitation,  and 
does  not  pose  a  threat  to  the  public 
interest.  "The  Respondent  did  not  gain 
any  further  experience  in  dispensing 
controlled  substances  since  his  arrest, 
but  he  did  demonstrate  that  he  no 
longer  illegally  obtains  controlled 
substances,  and  that  he  actively 
manages  his  addiction.  The  Deputy 
Administrator  further  concurs  with 
Judge  Randall's  significant  that  the  State 
Board  decided  to  reinstate  the 
Respondent's  state  authorization  to 
handle  controlled  substances,  subject  to 
the  restrictions  set  out  in  its  December 
15.  1999  Order. 

Regarding  factor  three,  convictions 
under  Federal  or  State  laws  relating  to 
controlled  substances,  the  Deputy 
Administrator  finds  the  Respondent 
entered  a  plea  of  nolo  contendere  in  the 
Circuit  Court  for  the  Seventh  Judicial 
Circuit  in  Volusia  County  for 
Unlawfully  Obtaining/Attempting  to 
Obtain  a  Controlled  Substance.  The 
offense  is  a  third  degree  felony  in 


Florida,  and  imposed  jail  time, 
probation,  and  the  costs  inherent  in  the 
management  of  the  Respondent's 
probation.  The  Respondent's  probation 
officer  also  attested  to  the  Respondent's 
progress  and  compliance  with  the 
Court's  probation.  Although  the  Court's 
order  withheld  adjudication  of  guilt 
during  the  Respondent's  participation  in 
five  years  of  probation,  the  Deputy 
Administrator  concurs  with  Judge 
Randall's  finding  that  the  DEA  has 
found  such  a  judicial  action  satisfies  the 
"conviction"  component  of  this  factor. 
See.  e.g..  Yu-To  Hsu.  M.D..  62  FR  12.840 
(1997)  ("DEA  has  consistently  held  that 
a  deferred  adjudication  of  guilt 
following  a  plea  of  guilty  is  a  conviction 
within  the  meaning  of  the  Controlled 
Substances  Act.")  (quoting  Harlan  J. 
Borcherding.  D.O.,  60  FR  28,796  (1995)). 

Regarding  factor  five,  other  conduct 
which  they  may  threaten  the  public 
health  or  safety,  the  Government  notes 
the  Respondent's  past  abuse  of 
controlled  substances,  prior  to  his  entry 
into  rehabilitation.  The  Government 
admits,  however,  that  the  Respondent's 
agreement  with  the  Florida  State  Board 
to  monitor  his  recovery  provides 
mitigating  circumstances.  Despite  the 
Respondent's  evidence  of  his  continuing 
strong  recovery,  the  Government 
concludes  that  the  Respondent  is  in  the 
early  stages  of  rehabilitation,  and  that  he 
has  not  shown  that  he  is  ready  for  the 
responsibilities  of  a  DEA  registration. 
Considering  all  of  the  facts  and 
circumstances  in  evidence,  Judge 
Randall  did  not  concur  with  the 
Government's  assessment. 

Judge  Randall  found  the  Respondent 
began  his  career  with  excellent 
prospects,  as  evidenced  by  his  board 
certification,  which  he  has  maintained. 
It  is  true  that  the  Respondent's  conduct 
during  his  addiction  included  unlawful 
prescribing  of  controlled  substances, 
uirlawful  consumption  of  controlled 
substances,  and  deception  of  his 
colleagues,  family,  and  friends.  Such 
behavior,  absent  rehabilitation,  would 
support  a  decision  to  deny  his  pending 
application.  The  Deputy  Administrator 
concurs  with  Judge  Randall's  finding 
that  the  Respondent  has  succeeded 
outstandingly  in  a  well  established, 
aggressive  rehabilitation  program, 
however.  The  program's  treatment  and 
assessments  are  rigorous,  yet  all  of  the 
Respondent's  evaluators  agree  that  he  is 
performing  with  excellent  results.  The 
Deputy  Administrator  concurs  with 
Judge  Randall's  conclusion  that  the 
Respondent  has  returned  to  a  safe  and 
healthy  practice  of  medicine,  due  to  the 
initial  intervention  of  the  State  Board 
and  the  PRN,  the  monitoring  he  has 
received  through  the  PRN.  has  new 
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employment  with  monitoring  by  Dr. 
Webster,  and  his  probation  with  the 
Circuit  Court. 

The  Deputy  Administrator  finds  the 
Respondent  has  complied  with  the 
Court's  terms  of  probation  without 
incident.  Unlike  the  Respondent  in  the 
Headley  case,  the  Respondent  has 
maintained  a  change  in  his  lifestyle  and 
has  encountered  no  incidences  of 
relapse  since  his  reinstatement.  See 
Headly  at  39.469  (noting  Dr.  Headley's 
relapse).  The  experts  agree  that  the 
Respondent's  current  condition 
indicates  that  he  will  continue  to 
progress  in  a  positive  direction,  drug- 
free  and  committed  to  his  family  and 
profession. 

Further,  the  Respondent  enjoys  a 
support  network  in  addition  to  the  PRN, 
his  family.  His  marriage  and 
relationships  with  his  siblings  and  his 
parents  have  changed  to  become 
stronger,  which  is  in  no  small  part  due 
to  the  recent  birth  of  his  daughter.  Judge 
Randall  noted  the  Respondent's 
demeanor  and  testimony  during  the 
hearing  were  consistent  with  the 
remarks  of  the  professionals  who 
monitor  him  and  his  family.  The  Deputy 
Administrator  concurs  with  Judge 
Randall's  conclusion  that  the 
Respondent  imderstands  and  has 
accepted  responsibility  for  his  past 
actions  and  sees  his  recovery  from  his 
addiction  as  a  multifaceted  and  ongoing 
process.  The  network  of  family  and 
interested  colleagues,  in  light  of  the 
testimony  of  the  Respondent's  colleague 
and  PRN  staff,  lends  firm  support  to 
granting  the  Respondent's  application. 

The  Deputy  Administrator  concurs 
with  Judge  Randall's  finding  that  the 
Government  has  met  its  burden  of  proof 
for  denial  of  the  Respondent's  pending 
application  for  registration.  As  Judge 
F^dall  correctly  notes,  however,  the 
Deputy  Administrator  must  consider  all 
of  the  facts  and  circumstances  of  a 
particular  case  when  deciding  the 
appropriate  remedy.  See  Martha 
Hernandez,  M.D.,  62  FR  61,145,  61.147 
(1997). 

After  a  review  of  the  totality  of  the 
circumstances,  the  Deputy 
Administrator  concurs  with  Judge 
Randall's  conclusion  that  it  would  be  in 
the  public  interest  to  grant  the 
Respondent's  application.  The  Deputy 
Administrator  further  concurs  with 
Judge  Randall's  finding  that  the 
Respondent  has  demonstrated  sufficient 
evidence  of  rehabilitation  to  warrant 
granting  his  application.  See  Jimmy  H. 
Conway,  Jr.,  M.D.,  64  FR  32,271  (1999); 
see  also  Robert  G.  Hallermeier,  M.D.,  62 
FR  26.818  (1997).  The  Respondent 
should  be  allowed  the  opportunity  to 
demonstrate  that  he  can  now  handle  the 


responsibilities  of  a  DEA  registrant.  He 
has  accepted  responsibility  for  his  past 
offenses  and  for  his  recovery.  The 
record  amply  supports  the  conclusion 
that  the  Respondent  will  not  repeat  past 
misconduct,  and  relapse  is  extremely 
unlikely. 

The  Deputy  Administrator  further 
concurs  with  Judge  Randall's 
conclusion  that  further  monitoring  by 
the  DEA  is  appropriate,  however.  Given 
the  aggressive  monitoring  by  the  PRN 
program,  and  the  continuing 
supervision  of  the  Respondent's 
conduct  by  Florida's  probation  system, 
federal  oversight  may  seem  redundant. 
Yet  the  DEA  is  also  charged  with 
protecting  the  public  interest  through  its 
registration  process.  Here,  given  the 
evidence  of  less  than  five  years  of 
recovery  time,  monitoring  by  the  DEA  is 
warranted  to  protect  the  public  interest. 
See  Roger  Lee  Kinney,  M.D.,  64  FR 
42,983  (1999). 

Accordingly,  the  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  in  Schedules  II  through  V  is 
hereby  granted,  subject  to  the  following 
restrictions: 

(1)  The  Respondent,  the  PRN 
monitoring  professionals,  and  the 
Respondent's  probation  officer  shall  file 
with  the  local  DEA  office  copies  of  the 
status  reports  of  the  Respondent's 
progress  that  are  already  being  filed 
with  the  Florida  State  Board; 

(2)  The  Respondent  shall  agree  to 
random  warrantless  inspections  of  his 
office,  files,  and  prescription  logs  by 
DEA  employees  in  addition  to  the  terms 
set  forth  for  random  inspections  under 
the  Florida  State  Board's  Order; 

(3)  The  Respondent  shall  inform  the 
DEA,  within  30  days  of  the  event,  of  any 
action  taken  by  any  state  upon  his 
medical  license  or  upon  his 
authorization  to  handle  controlled 
substances  within  that  state; 

(4)  These  conditions  shall  extend 
through  the  three-year  registration 
period. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  submitted  by  Vincent  J. 
Scolaro,  D.O.,  be,  and  it  hereby  is. 
granted  subject  to  the  above  described 
restrictions.  This  order  is  effective  upon 
the  issuance  of  the  DEA  Certificate  of 
Registration,  but  no  later  than  July  22, 
2002. 


Dated:  June  11.  2002. 
)ohn  B.  Brown  III, 

Deputy  Administrator. 

[FR  Doc.  02-15564  Filed  6-19-^)2:  8:45  am] 

BILLING  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Dnig  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  November  27,  2001, 
Wildlife  Laboratories;  Inc.,  1401  Duff 
Drive,  Suite  600,  Ft.  Collins,  Colorado 
80524,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Etorphine  Hydrochloride  (9059) 
Carfentanil  (9743) 

II 
II 

The  firm  plans  to  import  the  listed 
controlled  substances  to  produce 
finished  products  for  distribution  to  its 
customers. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk' 
manufact\irer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 
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This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  tot  he  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  June  7,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  02-15566  Filed  6-19-02;  8:45  am) 

HLLmO  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

June  13,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  693-4158  or  E- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395- 
7316),  with  30  days  from  the  date  of  this 
publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  property  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

type  of  Review:  revision  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Applications  for  Authority  to 
Employ  Full-Time  Students  at  Sub- 
minimum  Wages  in  Retail  or  Service 
Establishments  or  Agriculture. 

OMB  Number:  1215-0032. 

Affected  Public:  Business  or  other  for- 
profit,  farms,  individuals  or  households; 
and  not-for-profit  institutions. 

Frequency:  Annually. 

Number  of  Respondents:  350. 

Number  of  Annual  Responses:  350. 

Estimated  Time  Per  Response:  10  to 
30  minutes. 

Total  Burden  Hours:  69. 

Total  Annualized  Capital/Startup 
Costs:  $129.50. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Sections  14(b)(1)  and 
14(b)(2)  of  the  Fair  Labor  Standards  Act 
(FLSA)  require  the  Secretary  of  Labor  to 
provide  certificates  authorizing  the 
employment  of  full-time  students  at 
85%  of  the  applicable  minimum  wage    . 
in  retail  or  service  establishments  and  in 
agriculture  to  the  extent  necessary  in 
order  to  prevent  curtailment  of 
opportunities  for  employment.  Sections 
519.3.  519.4,  and  519.6  of  Regulations 
29  CFR  part  519,  set  forth  the 
application  requirements  and  terms  and 
conditions  for  employment  of  full-time 
students  at  sub-minimum  wages.  The 
WH-200  and  WH-202  are  volimtary  use 
forms  that  are  prepared  and  signed  by 
an  authorized  representative  of  the 
employer  to  employ  full-time  students 
at  sub-minimiun  wage.  This  information 
is  used  to  determine  whether  a  retail  or 
service  or  agricultiiral  employer  should 
be  authorized  to  pay  sub-minimum 
wages  to  fuU-timg  students  pursuant  to 
the  provisions  of  section  14(b)  of  the 
FLSA.  Without  the  application, 
employers  could  not  obtain  a  certificate 
authorizing  payment  of  full-time 
students  at  sub-minimum  wages  and  job 
opportunities  for  such  students  would 
be  reduced. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 


Title:  Rehabilitation  Plan  and  Award. 

OMB  Number:  1215-0067. 

Affected  Public:  Business  or  other  for- 
profit;  and  Individuals  or  households. 

Frequency:  On  occasion. 

Number  of  Respondents:  7,000. 

Number  of  Annual  Responses:  7,000. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  3,500. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Office  of  Woerkers' 
Compensation  Program  (OWC) 
administers  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (LHWCA) 
and  the  Federal  Employees' 
Compensation  Act  (FECA).  Section 
8104(a)  of  the  Federal  Employees'  Act 
provides  that  eligible  workers  are 
furnished  vocational  rehabilitation 
services.  The  costs  of  these  services  are 
paid  from  the  Employees'  Compensation 
Fund.  Section  39(c)  and  (2)  of  the 
Longshore  Act  provide  that  eligible 
injured  workers  are  to  be  assisted  in 
obtaining  the  best  rehabilitation  services 
available  and  the  fund  provided  in 
Section  44  is  to  be  used  where  necessary 
rehabilitation  services  are  not  available 
otherwise.  The  OWCP-16  is  the  plan  for 
rehabilitation  services,  submitted  by  the 
injured  worker  and  vocational 
rehabilitation  counselor,  and  OWCP' 
award  of  pajrment  from  funds  provided 
for  rehabilitation.  If  the  OWCP-16  were 
not  utilized,  then  OWCP  would  have  to 
resort  to  unusual  and  time  consuming 
methods  to  limit  the  types  and  amounts 
of  funding  available. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Report  of  Changes  That  May 
Affect  Your  Black  Lung  Benefits. 

OMB  Number:  1215-0084. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Biennially. 

Number  of  Respondents:  25,000. 

Number  of  Annual  Responses:  1. 

Estimated  Time  Per  Response:  5  to  8 
minutes. 

Total  Burden  Hours:  2,208. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Federal  Coal  Mine 
Safety  and  Health  Act  of  1977,  as 
amended,  30  U.S.C.  936,  30  U.S.C.  941, 
and  20  CFR  725.533(g)  provides  for  the 
reporting  of  certain  changes  which  may 
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affect  a  coal  miner  beneficiary's  black 
lung  benefits.  The  CM-929  is  designed 
for  this  use. 

Once  a  miner  or  siu^'ivor  is  foimd 
eligible  for  benefits,  the  primary 
beneficiary  is  requested  to  report  certain 
changes  that  may  affect  benefits.  To 
ensure  that  there  is  a  review  and  update 
of  all  Trust  Fimd  cases  and  to  help  the 
beneficiary  comply  with  the  need  to 
report  certain  changes,  the  CM-929  is 
sent  to  all  Trust  Fund  primary 
beneficiaries.  This  information  reduces 
the  potential  for  overpayments  and  for 
underpayments  to  payees  due  to 
uiu«ported  changes  in  statiis. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

IFR  Doc.  02-15557  Filed  6-19-02;  8:45  am) 

MLUNO  COOe  4810-27-M 


DEPARTMENT  OF  LABOR 

Offlca  Of  th«  Secretary 

Submission  for  OMB  Rsvtow; 
Commsnt  Rs<|usst 

lune  7,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB]  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  202-693-4129  or  E-Mail:  King- 
DaiTin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202- 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  btu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Contribution  Operations. 

0\a  Number:  1 205-01 78. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Type  of  Response:  Reporting. 

Frequency:  Quarterly. 

Number  of  Respondents:  53. 

Annual  Responses:  212. 

Average  Response  Time:  8.5  hours. 

Estimated  Burden  Hours:  1,802. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  form  ETA  581 
reports  quarterly  data  on  State  agencies' 
volume  and  performance  in  wage 
processing,  promptness  of  liable 
registration,  timeliness  of  filing 
contribution  and  wage  reports,  extent  of 
tax  delinquency,  and  results  of  field 
audit  programs.  This  collection  of 
information  is  authorized  imder  Title 
m.  Section  302(a)  of  the  Social  Security 
Act. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(PR  Doc.  02-15558  Filed  6^^19-02;  8:45  am) 

BILUNO  COOe  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worlier 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  worker  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
date  on  which  total  or  partial 
separations  began  or  threatened  to  begin 
and  the  subdivision  of  the  firm 
involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  1,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  1, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  6th  day  of 
May,  2002. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

Appendix 


TA-W 

Subject  Firm  (petitioners) 

Locations 

Date  of 
petition 

Product(s) 

41,465 

Energy  Convenors  (Wkrs)  

Execumold  (Wkrs)  

Dallas,  PA 

Erie.  PA  

New  York,  NY 

Wink)Ck,  WA  

Uberty  Lake.  WA  .... 

02A)7/2002 
02/21/2002 
04/10/2002 
04/05/2002 
04/16/2002 

Heating  Elements. 

Plastic  and  Electhcal  Injection  Molds. 

Clottiing. 

Pallets 

41,466 

41,467 

I.e.  Isaacs  arnJ  Co.  (Co.) 

Pacifk;  Crest  Lumber  (Wkrs) 

Telect  (Co.)  

41,468 

41,469 

Fil)er  Optic  Patchcords. 
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TA-W 


11.470 

41,471 
41,472 
41,473 
41,474 
41,475 
41,476 
41.477 
41,478 
41,479 
41,480 
41,481 
41,482 
41.483 
41.484 
41.485 
41,486 
41.487 
41.488 

41.489 
41.490 

41 .491 

41 .492 
41,493 
41.494 
41.495 
41.496 
41.497 
41.498 
41,499 
41,500 
41,501 


Subject  Firm  (petitioners) 


Miteo  Industries  (Wkrs) 

Cummins,  Inc.  (Wkrs)  

Deeter  and  Tool  (Wkrs)  

Mount  Vernon  Mills  (Co.) 

Aenis  Electrolux  (Wkrs) 

Ruger  Equipment  (Wkrs)  

Calvin  Klein  Jeanswear  (UNITE) 

Volex  (Wkrs)  

Radiio  Fequency  (Wkrs)  

Textron  Golf,  Turt  (UAW)  

Newell  Mfg.  (UAW)  

Siemens  Energy  (IBEW) 

D.  Hersh  Neckwear  (Wkrs) 

Acorn  Products  (Wkrs)  

Crossroad  Knitting  (Co.)  

Fold  Pak  Gulf  States  (PACE)  

Mirro  Company  (Wkrs)  

Benchmark  Ceramics  (Wkrs) 

Teny  Products  (Co.)  

Qoss  and  Deleeuw  (Wkrs)  

Dispatch  Printing  (Wkrs) 

Warner  Mfg.  (Co.) 

Keystone  Tool  &  Machine  (Wkrs) 

Sun  Chemical  Ink  (Co.)  

Mantua  Industreis  (Wkrs)  

Arkwight.  Inc.  (UNITE)  .....:': 

Blactec  USA  (Wkrs) 

Charm  House  (Wkrs) 

/\alfs  Manufacturing  (Co) „.. 

Newell  Rubber  Maid  (Co.)  

Bombardier  Aerospace  (Wkrs)  ... 
Carolina  Brands  Foods  (UFCW) . 


Locatkms 

Date  of 

petition 

Bkx>msburg,  PA 

04/15/2002 

Fridley,  MN  

04/08/2002 

Erie.  PA  

03/28/2002 

Alto.  GA  

04/12/2002 

Bristol,  VA 

04^)2/2002 

Uhrichsville.  OH 

04/01/2002 

New  York,  NY 

04/10/2002 

Dartmouth,  MA  

04/04/2002 

Martboro,  NJ 

04/10/2002 

Racine,  Wl  

.       04/25/2002 

Lowell,  Ml  

04/18/2002 

Bellefontaine,  OH  ... 

04/25/2002 

Worcester,  MA 

04/12/2002 

Lewiston,  ME  

04/16/2002 

Claudville,  VA  

04/16/2002 

f^wartt,  NY  

04A)9/2002 

Manitowoc,  Wl  

01/14/2002 

Cheeklowaoa,  NY  ... 

11/15/2002 

Kannapdis,  NC 

04/12/2002 

Kensington,  CT 

04/25/2002 

Erie,  PA  

4/11/2002 

Sacred  Heart,  MN  ... 

10/26/2002 

Cariisle,  PA 

04/16/2002 

Unden,  NJ  

04/05/2002 

Woodbury  Hts.,  HJ 

04/12/2002 

Fiskeville,  Rl  

04/15/2002 

Piano,  TX 

04/16/2002 

Sumter,  SC 

04/16/2002 

Texari<ana,  AR 

01/29/2002 

Santa  Monica,  CA  .. 

04/18/2002 

Wichita,  KS 

04/25/2002 

Holly,  NC  

04/29/2002 

Product(s) 


Undergarments.  Night  Gowns,  PJs, 
Robes. 

Generator  Sets,  Switch  Gear. 

Molds  and  Repair. 

Spin  Yam. 

Sidekicks. 

Hydraulic  Load  Lifting  Equipn>ent. 

Jeanwear. 

Electncal  Cat>le. 

Various  Communication  Antennas. 

Lawn  and  Turf  Care  Products. 

Metal  Stampings  for  Auto  &  Truck. 

Electrical  Boys  and  Swttches. 

Neckties. 

Slippers,  Socks,  Footwear. 

Socks. 

Packaging. 

Cookware  and  Bakeware. 

Thermo-Couple  Sleeves,  Heater  Tut>es 

Infant  Sleepware,  Underware  and  Blan- 
kets. 

Machine  Tool. 

Printing  Foil,  Paper  Samplirtg. 

Hand  Paint  and  Wall  Paper  Tools. 

Machine  Parts. 

Printing  Inks,  Concentrates,  Extenders 

Model  Trains. 

Overhead  Transparencies. 

Customer  Servne. 

Bedroom  Decor. 

Denim  Jeans. 

Rubt>erized  Writing  Untensils. 

Engineering  and  Assemt)lies. 

Pori(,  Hod.  and  Sliced  Bacon. 


[FR  Doc.  02-15559  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

'  >  Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  of  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  if  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  1,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 

Petitions  Instituted  on  05/13/2002 


subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  1, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

Signed  at  Washington,  CXI  this  13th  day  of 
May,  2002. 

Edward  A  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

Appendix 


TA-W 


Subject  Firm  (petitioners) 


Location 


Date  of  peti- 
tion 


Product(s) 


41,502 
41,503 
41.504 
41.505 


Northrop  Grumman  (Comp) 

Kimble  Glass  Co  (AFGW)  

U.S.  Timber  Co  (Wri<s)  

Beacon  Light  Products  (Comp) 


Sacramento.  CA 

Vineland,  NJ  

Craigmont,  ID  ... 
Meridian,  ID  


04/23/2002 
04/08/2002 
04/22/2002 
04/16/2002 


Power  Amplifiers.  Channel  Filters 
Beakers,  Filter  Flask 
Rough  Timtjer 
Beacon  Lights 
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TA-W 


Subject  Firm  (petitioners) 


Location 

Date  of  peti- 
tion 

Milwaukee,  Wl  

04/10/2002 

Holyoke,  MA  

04/18/2002 

Erie.  PA  

04/17/2002 

Santa  Rosa,  CA 

04/19/2002 

Provo,  UT  

04/17/2002 

Anchorage,  AK  

04/16/2002 

Phenix  City,  AL 

04/03/2002 

Oxford,  OH  

04/29/2002 

Nashville,  TN  

04/19/2002 

Moscow,  TN 

04/22/2002 

Washington,  PA 

04/09/2002 

Wan^en,  OH  

04/18/2002 

Virginia,  MN  

04/11/2002 

Monistown,  TN  

12/06/2002 

Pasadena,  CA  

04/04/2002 

Manitowoc,  Wl  

04/16/2002 

Salem,  VA 

03/13/2002 

MeadvHIe,  PA 

04/22/2002 

Lebanon,  TN  .„ 

08/27/2001 

Stanteytown,  VA  

04/12/2002 

Huntington,  IN 

05A)2/2002 

Tucson,  AZ  

01/31/2002 

Riverside,  CA  .„ 

04/16/2002 

Detroit.  Ml  

01/23/2002 

Laurens,SC 

04/30/2002 

Burbank.  CA  

04/19/2002 

Saxton,  PA 

05/02/2002 

New  Britain,  CT  

10/19/2601 

St.  Paul,  MN  

04/22/2002 

Henderson.  KY  

05/06/2002 

Austin,  TX  

03/21/2002 

Jackson,  TN 

04/23/2002 

Glasgow,  KY 

04/17/2002 

Hariingen,  TX 

04/22/2002 

Henderson,  TN  

04/23/2002 

Sparks,  NV  

,  04/25/2002 

Fall  River,  MA 

04/05/2002 

Erie.  PA  

04/29/2002 

Cortez,  CO 

03/25/2002 

Erie,  PA  

05A)6/2002 

Greensboro,  NC  

05/06/2002 

Product(s) 


41,506 
41,507 
41,508 
41,509 
41,510 
41,511 
41,512 
41,513 
41,514 
41,515 
41,516 
41,517 
41,518 
41,519 
41,520 
41,521 
41.522 
41,523 
41,524 
41.525 
41,526 
41,527 
41,528 
41,529 
41,530 
41,531 
41,532 
41,533 
41,534 

41.535 
41,536 
41.537 
41,538 
41.539 
41,540 
41,541 
41,542 
41,543 

41.544 
41,545 
41,546 


Ampco  Metal,  Inc.  (UAW) 

Atlas  Copco  (UE)  

American  Meter  Co  (lUE)  

Agilent  Technologies  (Wrks) 

Chicago  Bridge  and  Iron  (BBF)  .. 
BP  Exploration  (Alaska)  (Comp) 

Piltowtex  Phenix  City  (Comp)  

Square  D  Co.  (IBEW)  

Aladdin  Industries,  LLC  (USWA) 

Stabilit  Americas,  Inc.  (Wrt<s)  

Washington  MoukJ  Co.  (Writs)  .... 

ADS  Machinery  Corp  (Writs)  

United  Electric  (Writs)  

Moll  Industries  (Writs) 

United  States  Manufacturi  (Wkrs) 

Dekko  Engineering  (Comp)  

John  W.  Hancock,  Jr,  Inc  (Writs) 
BRA-VOR  Tool  and  Die  (Comp)  . 

American  Cantly  (Writs)  

Stanley  Fumiture  Co  (Writs) 

Wabash  Technokjgies  (COMP)  .., 

BHP  Copper  (Comp)  

Tore  Co.  (The)  Irrigation  (Wkrs)  . 
MexKan  Industries,  Inc.  (UAW)  .. 

Martin  Color-FI  (Comp) 

Bath  amd  Dreufuss  (Writs)  

Seton  Co.,  Leattwr  Div.  (Comp)  . 

Stanley  Worits  (lAMAW) 

3M  Co.  (PAIC)  

Sights  Denim  Systems  (Comp)  .. 

Solectron  (Writs)  

AmeriSteel  Corp  (Comp)  

RBC  Tyso  Bearing  (USWA) 

CECO  Doors  Products  (Writs)  .... 

Anvil  Intemational  (Wrks)  

GD  Resources,  Inc.  (Writs)  

Fashion  Sportswear  Corp  (Writs) 
GE  Transportation  Systems  (UE) 

Osprey  Packs,  Inc  (Comp)  

MuW  Products  (Wkrs)  

'Classk:  Knitting  Mills  (Co.) 


Bronze  Safety  Tools 

Air  Compressors  and  Generators 

Gas  Meters 

Test  Equipment  and  Products 

Storage  Tanks 

Crude  Oil 

Bathroom  Accessories 

Wireway  Produ<:ts 

Insulated  Cups,  Mugs,  and  Bottles 

Fiber  Glass  Reinforced  Panels 

Repair  of  Steel  Rolling  Mills 

Steel  Finishing  and  Coating  Machinery 

Wholesale  Electncal  Products 

Toothbrush  Manufacturing 

Orthopedk;  Equipment 

Wiring  Harnesses 

Raw  Steel,  Industrial  Rack  Systems 

Carbide  and  Steele  Die 

Hard  Cantly 

Fumiture 

ActuattH  Coils 

Copper 

Commerical  &  Reskjential  Irrigation  Prod 

Airbags,  and  Automotive  Interior 

Spun  Yam 

Kitchen  and  Bath  Towels 

Leather  Pieties 

Tape  Rulers 

Sandpaper/Mineral/&  Misc  Tape  Prod- 
ucts 

Denim  Garments 

Cisco  Products 

Zinc  Oxide 

Roller  Bearing  Components 

Metal  Doors  and  Frames 

Pipe  Hanger 

Goltl/Silver  Precious  Metals 

Jacket  Samples 

Diesel  Elecrtric  Locomotive  &  Compt>- 
nents 

Backpacks  and  daypacks 

Custom  Plastk;  Injectkxi  MoMs 

Knit  Fabric 


(PR  Doc.  02-15560  Filed  6-19-02;  8:45  am] 

MLUNG  COOE  4S10-3»-ll 

DEPARTMENT  OF  LABOR 

Emptoynwnt  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consuhation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 


(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  biuden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration, 
Office  of  Workers'  Compensation 
Programs  (OWCP)  is  soliciting 
comments  concerning  the  following 
proposed  collection:  Certificate  of 
Medical  Necessity  (CM-893).  A  copy  of 
the  proposed  information  collec:tion 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  addressee 
section  of  this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 


addressee  section  below  on  or  before 
August  19,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.  S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington. 
DC  20210,  telephone  (202)  693-0339, 
fax  (202)  693-1451,  EMail 
pforkel@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  EMail). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

30  U.S.C.  932  includes  section  7  of 
Public  Law  803,  as  amended,  and 
stipulates  that  medical  treatment 
including  services  and  apparatus,  as 
required,  will  be  furnished  to  the  miner 
for  such  period  as  the  nature  of  the 
illness  or  process  of  recovery  may 
require.  20  CFR  725.701  establishes 
miner  eligibility  for  medical  services 
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I  ind  supplies  for  the  length  of  time 

]  equired  by  the  miner's  condition  and 
disability.  20  CFR  725.706  stipulates 
there  must  be  prior  approval  before 
ordering  an  apparatus  where  the 
purchase  price  exceeds  $300.00.  20  CFR 
725.707  provides  for  the  ongoing 
supervision  of  the  miner's  medical  care, 
including  the  necessity,  character  and 
sufficiency  of  care  to  be  furnished;  gives 
the  authority  to  request  medical  reports 
and  indicates  the  right  to  refuse 
payment  for  failing  to  submit  any  report 
required.  Because  of  the  above 
legislation  and  regulations,  it  was 
necessary  to  devise  a  form  to  collect  the 
information.  The  form  is  the  CM-893, 
Certificate  of  Medical  Necessity  (CMN). 
It  is  used  by  OWCP  to  determine 
reimbursement  of  medical  benefits  to 
Black  Lung  beneficiaries.  Regulatory 
authority  for  the  collection  of  this 
information  is  at  20  CFR  725.506,  510, 
511,  and  513.  The  information 
collection  is  currently  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  for  use  through  November  2002. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

I I  •  Evaluate  the  accuracy  of  the 

I  agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

n.  Review  Focus 

The  Department  of  Labor  is 
partictilarly  interested  in  comments 
which: 

I  •  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 

)roposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Current  Actions 

The  Department  of  Labor  seelcs  an 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  in  determining  the 
eligibility  for  reimbursement  of  medical 
benefits  to  Black  Lung  recipients.  The 
CMN  (CM-893)  is  considered  a  medical 
prescription  that  requires  pre- 
authorization.  There  is  no  change  to 
these  forms  since  the  last  OMB 
approval. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Titles:  Certificate  of  Medical 
Necessity. 

OMB  Number  1215-0113. 

Agency  Numbers:  CM-893. 

Affected  Public:  Businesses  or  other 
for-profit;  not-for-profit  institutions. 

Total  Respondents/Responses:  12,000. 

Total  Hours:  3,600. 

Total  Burden  Cost  (capital/startup):  ' 
SO. 

Total  Burden  Cost  (operation/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  14,  2002. 
Margaret  J.  Sherrill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[PR  Doc.  02-15556  Filed  6-19-02;  8:45  am] 
MUmO  COOE  4S10-Z7-P 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection,  Comment 
Request 

ACTION:  Notice. 

summary:  The  Departinent  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  u  ith  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)  (2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  The  Bureau  of  Labor 
Statistics  (BLS)  is  soliciting  comments 
concerning  the  proposed  revision  of  the 
"Point  of  Purchase  Survey."  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  Addresses  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
Addresses  section  of  this  notice  on  or 
before  August  19,  2002. 

ADDRESSES:  Send  comments  to  Amy  A. 
Hobby,  BLS  Clearance  Officer,  Division 
of  Management  Systems.  Bureau  of 
Labor  Statistics,  Room  4080,  2 
Massachusetts  Avenue,  NE, 
Washington,  DC  20212,  telephone 
number  202-691-7628  (This  is  not  a  toll 
free  number.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  A.  Hobby,  BLS  Clearance  Officer, 
telephone  number  202-691-7628.  (See 
ADDRESSES  section.) 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  purpose  of  this  survey  is  to 
develop  and  maintain  a  timely  list  of 
retail,  wholesale,  and  service 
establishments  where  urban  consumers 
shop  for  specified  items.  This 
information  is  used  as  the  sampling 
universe  for  selecting  establishments  at 
which  prices  of  specific  items  are 
collected  and  monitored  for  use  in 
calculating  the  Consumer  Price  Index 
(CPI).  The  survey  has  been  ongoing 
since  1980  and  also  provides 
expenditure  data  that  allows  items  that 
are  priced  in  the  CPI  to  be  properly 
weighted. 

n.  Desired  Focus  of  Comments 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accxiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
ificluding  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Action 

Office  of  Management  and  Budget 
clearance  is  being  sought  for  the 
Telephone  Point  of  Purchase  Survey 
(TPOPS). 

Since  1997,  the  survey  has  been 
administered  quarterly  and  entirely  via 
a  computer-assisted-telephone- 
interview.  This  survey  is  flexible  and 
creates  the  possibility  of  introducing 
new  products  into  the  Consumer  Price 
Index  in  a  timely  manner.  The  data 
collected  in  this  survey  is  necessary  for 
the  continuing  construction  of  a  current 
outlet  imiverse  from  which  locations  are 
selected  for  the  price  collection  needed 
for  calculating  the  CPI.  Furthermore,  the 
TPOPS  survey  provides  the  weights 
used  in  selecting  the  items  that  are 
priced  at  these  establishments.  This 
sample  design  produces  an  overall  CPI 
market  basket  that  is  more  reflective  of 
the  prices  faced  and  the  establishments 
visited  by  urban  consimiers. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Point  of  Purchase  Survey. 

OMB  Number:  1220-0044. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  25,060. 

Frequency:  Quarterly. 

Total  Responses:  57,280. 

Average  Time  Per  Response:  11 
minutes. 

Estimated  Total  Burden  Hours:  10,501 
hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
.  maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 


Signed  at  Washington.  DC.  this  6th  day  of 
June.  2002. 
Jesiis  Salinas, 

Acting  Chief,  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 
(FR  Doc.  02-15555  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  4S10-24-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibitad  Transaction  Exemption  2002- 
31 ;  (Exemption  Application  No.  D-1 1002)  at 
al.] 

Grant  of  Individual  Exemptions; 
Deutsche  Bank  AG 

agency:  Pension  and  Welfare  BeneHts 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemption. 

SUMMARY:  This  document  contains  an 
exemption  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
he  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/ or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition,  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  reqiiirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  the 
Act  and/or  section  4975(c)(2)  of  the 
Code  an  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
he  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Deutsche  Bank  AG,  Located  in 
Frankfurt/Main,  Germany 

(Prohibited  Transaction  No.  2002-31; 
Exemption  Application  No:  0-11002] 

Exemption 

I.  General  Exemption 

Effective  for  the  period  from  June  12, 
2001,  through  July  27,  2009,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  a  transaction  between 
a  party  in  interest  with  respect  to  an 
employee  benefit  plan  and  an 
investment  fund  (as  defined  in  section 
V(b)),  in  which  the  plan  has  an  interest, 
and  which  is  managed  by  Deutsche 
Bank  AG  (Deutsche  Banlic  or  the 
Applicant)  (as  defined  in  section  V(a)), 
if  the  following  conditions  are  satisfied: 

(a)  At  the  time  of  the  transaction  (as 
defined  in  section  V(i)),  the  part  in 
interest,  or  its  affiliate  (as  defined  in 
section  V(c)),  does  not  have,  and  during 
the  immediately  preceding  one  (1)  year 
has  not  exercised,  the  authority  to — 

(1)  Appoint  or  terminate  Deutsche 
Bank  as  a  manager  of  any  of  the  plan's 
assets,  or 

(2)  Negotiate  the  terms  fo  the 
management  agreement  with  Deutsche 
Bank  (including  renewals  or 
modifications  thereof)  on  behalf  of  such 
plan; 

(b)  The  transaction  is  not  described 
in — 

Prohibited  Transaction  Class 
Exemption  81-6  (PTCE  81-6)  i  (relating 
to  securities  lending  arrangements); 

(2)  Prohibited  Transaction  Class 
Exemption  83-1  (PTCE  83-1)  2  (relating 
to  acquisitions  by  plans  of  interests  in 
mortgage  pools),  or 

(3)  Prohibited  Transaciton  Class 
Exemption  82-87  (PTCE  82-87)  ^ 


'  46  FR  7527.  January  23, 1981. 
2  48  FR  895.  January  7.  1983. 
347  FR  21331.  May  18,  1982. 
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(relating  to  certain  mortgage  financing 
arrangements); 

I  (c)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  investment 
fund  by,  or  under  the  authority  and 
general  direction  of  Deutsche  Bank,  and 
either  Deutsche  Bank,  or  (so  long  as    . 
Deutsche  Bank  retains  full  fiduciary 
responsibility  with  respect  to  the 
transaction)  a  property  manager  acting 
in  accordance  widi  written  guidelines 
established  and  administered  by 
Deutsche  Bank,  makes  the  decision  on 
behalf  of  the  investment  fund  to  enter 
into  the  transaction,  provided  that  the 
transaction  is  not  part  of  an  agreement, 
arrangement,  or  understanding  designed 
to  benefit  a  party  in  interest; 
j  I  (d)  The  party  in  interest  dealing  with 
'me  investment  fund  is  neither  Deutsche 
Bank  nor  a  person  related  to  Deutsche 
Bank  (within  the  meaning  of  section 
,Y(h)); 

I  (e)  The  transaction  is  not  entered  into 
with  a  party  in  interest  with  respect  to 
any  plan  whose  assets  managed  by 
Deutsche  Bank,  when  combined  with 
the  assets  of  other  plans  established  or 
maintained  by  the  same  employer  (or 
affiliate  thereof  described  in  section 
V(c)(l)  of  this  exemption)  or  by  the 
same  employee  organization,  and 
managed  by  Deutsche  Bank,  represent 
more  than  20  percent  (20%)  of  the  total 
client  assets  managed  by  Deutsche  Bank 
at  the  time  of  the  transaction: 

(f)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of 
Deutsche  Bank,  the  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  investment  fund  as  the  terms 
generally  available  in  arm's  length 
transactions  between  unrelated  parties; 
(g)(1)  Neither  Deutsche  Bank  nor  any 
affiliate  thereof  (as  defined  in  section 
V{d)),  nor  any  owner,  direct  or  indirect, 
of  a  5  percent  (5%)  or  more  interest  in 
Deutsche  Bank  is  a  person  who,  within 
the  ten  (10)  years  immediately 
preceding  the  transaction,  has  been 
either  convicted  or  released  from 
imprisonment,  whichever  is  later,  as  a 
result  of  any  felony  involving  abuse  or 
misuse  of  such  person's  employee 
benefit  plan  position  or  employment,  or 
position  or  employment  with  a  labor 
organization;  any  felony  arising  out  of 
the  conduct  of  the  business  of  a  broker, 
dealer,  investment  adviser,  bank, 
insurance  company,  or  fiduciary; 
income  tax  evasion;  any  felony 
involving  the  larceny,  theft,  robbery, 
extortion,  forgery,  counterfeiting, 
fraudulent  concealment,  embezzlement, 
fraudulent  conversion,  or 
misappropriation  of  funds  or  securities; 
conspiracy  or  attempt  to  commit  any 


such  crimes  or  a  crime  in  which  any  of 
the  foregoing  crimes  is  an  element;  or 
any  other  crime  described  in  section  411 
of  the  Act. 

(2)  The  relief  provided  by  this  " 
exemption  is  available  to  Deutsche  Bank 
(ad  defined  in  section  V{a)), 
notwithstanding  the  guilty  plea  on 
March  11, 1999,  of  Deutsche  Bank's 
affiliate.  Bankers  Trust  Company 
(Bankers  Trust),  to  three  counts  of 
violations  of  18  U.S.C.  §  1005,  provided 
that  neither  Deutsche  Bank  nor  any 
affiliate,  nor  any  owner,  direct  or 
indirect  of  a  5  percent  (5%)  or  more 
interest  in  Deutsche  Bank  is  convicted 
of  any  of  the  crimes  (described  in 
section  1(g)(1)),  and  provided  that 
Bankers  Trust  is  not  subsequently 
convicted  of  any  crimes  (described  in 
section  1(g)(1)). 

(3)  For  purposes  of  this  section  1(g),  a 
person  shall  be  deemed  to  have  been 
"convicted"  from  the  date  of  the 
judgment  of  the  trial  court,  regardless  of 
whether  that  judgment  remains  under 
appeal. 

(h)  Prior  to  entering  into  a  transaction 
covered  by  this  exemption  Deutsche 
Bank  must  agree  in  writing  with  a  plan: 

(1)  That  the  transaction  is  governed  by 
the  laws  of  the  United  States  and  that 
Deutsche  Bank  is  a  fiduciary  of  the  plan 
pursuant  to  the  provisions  of  the  Act; 

(2)  To  submit  to  the  jurisdiction  of  the 
United  States  district  courts; 

(3)  To  appoint  an  agent  for  service  of 
process  in  the  United  States,  which  may 
be  an  affiliate  (the  Process  Agent); 

(4)  To  consent  to  service  of  process  on 
the  Process  Agent;  and 

(5)  To  indemnify  and  hold  harmless 
each  plan  affected  by  this  exemption  in 
the  United  States  against  any  harm, 
damage,  or  injury  (including  interest 
and  attorney's  fees)  arising  from  any 
fiduciary  breach  or  other  wrongdoing  of 
Deutsche  Bank  in  its  capacity  as  an  asset 
manager  for  such  plan. 

(i)  Upon  request,  Deutsche  Bank 
provides  to  each  plan  affected  by  this 
exemption  copies  of  the  Notice  of 
Proposed  Exemption  (the  Notice)  and 
the  final  exemption; 

(j)  Deutsche  Bank  provides  each  plan 
affected  by  this  exemption  with  a 
written  consent  to  service  of  process  in 
the  United  States  and  to  the  jurisdiction 
of  the  courts  of  the  United  States  for  any 
civil  action  or  proceeding  brought 
against  Deutsche  Bank  with  respect  to 
the  subject  transactions,  which  consent 
provides  that  process  may  be  served  on 
Deutsche  Bank  through  service  on 
Deutsche  Bank's  New  York  branch  (or 
any  other  branch  or  affiliate  of  Deutsche 
Bank  that  is  domiciled  in  the  United 
States); 


(k)  Deutsche  Bank  and/or  its  affiliates 
(as  defined  in  section  V(c)(l)),  maintains 
or  causes  to  be  maintained  within  the 
United  States  for  a  period  of  six  (6) 
years  from  the  date  of  each  transaction 
covered  by  this  exemption,  in  a  manner 
that  is  convenient  and  accessible  for 
audit  and  examination,  such  records  as 
are  necessary  to  enable  persons  (as 
described  in  section  1(1))  to  determine 
whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if.  due 
to  circumstances  beyond  the  control  of 
Deutsche  Bank  and/or  its  affiliates  (as 
defined  in  section  V(c)(l)).  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  (6)  year  period;  and 

(2)  No  party  in  interest  other  than 
Deutsche  Bank  and/ or  its  affiliates  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act,  or  to  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Code,  if  the 
records  are  not  maintained,  or  are  not 
available  for  examination  (as  required 
by  section  I(l)(l)); 

(1)(1)  Except  as  provided  in  section 
I(l)(2)  and  notwithstanding  any 
provisions  of  subsections  (a)(2)  and  (b) 
of  section  504  of  the  Act,  the  records 
referred  to,  above,  in  section  l(k)  are 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  to:  (i)  any  duly 
authorized  employee  or  representative 
of  the  Department,  the  Internal  Revenue 
Service  or  the  Securities  and  Exchange 
Commission;  (ii)  any  fiduciary  of  a  plan 
affected  by  this  exemption  or  any  duly 
authorized  representative  of  such 
fiduciary;  (iii)  any  contributing 
employer  to  any  plan  affected  by  this 
,  exemption  or  any  duly  authorized 
employee  representative  of  such 
employer;  and  (iv)  any  participant  or 
beneficiary  of  any  plan  affected  by  this 
exemption,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described 
above  in  section  I(l)(l)(ii)-(iv)  are 
authorized  to  examine  the  trade  secrets 
of  Deutsche  Bank  or  commercial  or 
financial  information  which  is 
privileged  or  confidential; 

(m)  Upon  request,  Deutsche  Bank 
discloses  to  the  plan  sponsor  and/or  the 
named  fiduciary  of  each  plan  affected 
by  this  exemption  information 
concerning  the  nature  and  extent  of 
Deutsche  Bank's  regulation  by  German 
governmental  authorities. 

II.  Specific  Exemptions  for  Employers 

Effective  for  the  period  from  June  12. 
2001,  through  July  27,  2009,  the 
restrictions  of  sections  406(a),  406(b)(1) 
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and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (h)  of 
the  Code,  by  reason  of  Code  section 
4975(c)(l(A)  through  (E).  shall  not  apply 
to: 

(a)  The  sale,  leasing,  or  servicing  of 
goods  (as  defined  in  section  V(j)).  or  to 
the  furnishing  of  services,  to  an 
investment  fund  managed  by  Deutsche 
Bank,  by  a  party  in  interest  with  respect 
to  a  plan  having  an  interest  in  the 
investment  fund,  if — 

(1)  The  party  in  interest  is  an 
employer  any  of  whose  employees  are 
covered  by  the  plan  or  is  a  person  who 
is  a  party  in  interest  by  virtue  of  a 
relationship  to  such  an  employer 
described  in  section  V(c). 

(2)  The  transaction  is  necessary  for 
the  administration  or  management  of 
the  investment  fund, 

(3)  The  transaction  takes  place  in  the 
ordinary  course  of  a  business  engaged  in 
by  the  party  in  interest  with  the  general 
public, 

(4)  Effective  for  taxable  years  of  the 
party  in  interest  furnishing  goods  and 
services  after  the  date  this  exemption  is 
granted,  the  amount  attributable  in  any 
taxable  year  of  the  party  in  interest  to 
transaction  engaged  in  with  an 
investment  fund  pursuant  to  section 
n(a)  of  this  exemption  does  not  exceed 
one  percent  (1%)  of  the  gross  receipts 
derived  from  all  sources  for  the  prior 
taxable  year  of  such  party  in  interest, 
and 

(5)  The  requirements  of  sections  1(c) 
through  (n)  are  satisfied  with  respect  to 
the  transaction; 

(b)  The  leasing  of  office  or  commercial 
space  by  an  investment  fmd  managed 
by  Deutsche  Bank  to  a  party  in  interest 
with  respect  to  a  plan  having  an  interest 
in  the  investment  fund,  if — 

(1)  The  party  in  interest  is  an 
employer  any  of  whose  employees  are 
covered  by  such  plan  or  is  a  person  who 
is  a  party  in  interest  by  virtue  of  a 
relationship  to  such  an  employer 
described  in  section  V(c). 

(2)  No  commission  or  other  fee  is  paid 
by  the  investment  fund  to  Deutsche 
Bank  or  to  the  employer  (as  defined  in 
section  V(c)),  in  connection  with  the 
transaction, 

(3)  Any  unit  of  space  leased  to  the 
party  in  interest  by  the  investment  fund 
is  suitable  (or  adaptable  without 
excessive  cost)  for  use  by  different 
tenants; 

(4)  The  amount  of  space  covered  by 
the  lease  does  not  exceed  fifteen  (15) 
percent  of  the  rentable  space  of  the 
office  building,  integrated  office  park,  or 
of  the  commercial  center  (if  the  lease 
does  not  pertain  to  office  space), 

(5)  In  the  case  of  a  plan  tnat  is  not  an 
eligible  individual  account  plan  (as 


defined  in  section  407(d)(3)  of  the  Act), 
immediately  after  the  transaction  is 
entered  into,  the  aggregate  fair  market 
value  of  employer  real  property  and 
employer  securities  held  by  .investment 
funds  of  Deutsche  Bank  in  which  such 
plan  has  an  interest  does  not  exceed  10 
percent  (10%)  of  the  fair  market  value 
of  the  assets  of  such  plan  held  in  those 
investment  funds.  In  determining  the 
aggregate  fair  market  value  of  employer 
real  property  and  employee  securities  as 
described  herein,  a  plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  investment  fund  or  funds  as 
its  proportionate  interest  of  the 
investment  fund  of  funds  as  its 
proportionate  interest  in  the  total  assets 
of  the  investment  fund(s).  For  purposes 
of  this  requirement  the  term,  "employer 
real  property,"  means  real  property 
leased  to,  the  term,  "employer 
securities,"  means  securities  issued  by, 
an  employer  any  of  whose  employees 
are  covered  by  such  plan  or  a  party  in 
interest  of  the  plan  by  reason  of  a 
relationship  to  the  employer  described 
in  subparagraphs  (E)  or  (G)  of  section 
3(14)  of  the  Act,  and 

(6)  The  requirements  of  sections  1(c) 
through  (n)  are  satisfied  with  respect  to 
the  transaction. 

III.  Specific  Lease  exemption  for 
Deutsche  Bank 

Effective  for  the  period  from  June  12, 
2001,  through  July  27,  2009,  the 
restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)(1)  and  (2)  of  the 
Act  and  the  taxes  imposed  by  Code 
section  4975(a)  and  (h),  by  reason  of 
Code  section  4975(c)(1)(A)  through  (E), 
shall  not  apply  to  the  leasing  of  office 
or  commercial  space  by  an  investment 
fund  managed  by  Deutsche  Bank  to 
Deutsche  Bank,  a  person  who  is  a  party 
in  interest  of  a  plan  by  virtue  of  a 
relationship  to  Deutsche  Bank  described 
in  subparagraphs  (G),  (H)  or  (I)  of 
section  3(14)  of  the  Act,  or  a  person  not 
eligible  for  the  General  Exception  of  Part 
I  of  this  exemption  by  reason  of  section 
1(a),  if- 

(a)  The  amount  of  space  covered  by 
the  lease  does  not  exceed  the  greater  of 
7500  square  feet  or  one  percent  (1%)  of 
the  rentable  space  of  the  office  building, 
integrated  office  park  or  of  the 
commercial  center  in  which  the 
investment  fund  has  the  investment, 

(b)  The  unit  of  space  subject  to  the 
lease  is  suitable  (or  adaptable  without 
excessive  cost)  for  use  by  different 
tenants, 

(c)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of 


Deutsche  Bank,  the  terms  of  the 
transaction  are  not  more  favorable  to  the 
lessee  than  the  terms  generally  available 
in  arm's  length  transactions  between 
unrelated  parties,  and 

(d)  No  commission  or  other  fee  is  paid 
by  the  investment  fund  to  Deutsche 
Bank,  any  person  possessing  the 
disqualifying  powers  described  in 
section  1(a),  or  any  affiliate  of  such 
persons  (as  defined  in  section  V(c)),  in 
connection  with  transaction. 

IV.  Transactions  Involving  Places  of 
Public  Accommodation 

Effective  for  the  period  from  June  12, 
2001,  through  July  27,  2009,  the 
restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(h)(1)  and  (h)(2)  of 
the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  through 
(E)  of  the  Code,  shall  not  apply  to  the 
furnishing  of  services  and  facilities  (and 
goods  incidental  thereto)  by  a  place  of 
public  accommodation  owned  by  an 
investment  fund  managed  by  Deutsche 
Bank  to  a  party  in  interest  with  respect 
to  a  plan  having  an  interest  in  the 
investment  fund,  if  the  services  and 
facilities  (and  incidental  goods)  are 
furnished  on  a  comparable  basis  to  the 
general  public. 

V.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  term,  "Deutsche  Bank"  means 
Deutsche  Bank  AG,  provided  that 
Deutsche  Bank  AG:  (i)  has  the  power  to 
manage,  acquire  or  dispose  of  assets  of 
a  plan  affected  by  this  exemption;  (ii) 
has,  as  of  the  last  day  of  its  most  recent 
fiscal  year,  equity  capital  (as  defined  in 
section  V(lc))  in  excess  of  $10,000,000; 
(iii)  has  acknowledged  in  a  written 
management  agreement  that  it  is  a 
fiduciary  with  respect  to  each  plan  that 
has  retained  Deutsche  Bank  AG  to 
manage  the  assets  of  the  plan;  and  (iv) 
is  subject  to  regulation  by  the  German 
federad  banking  supervisory  authority, 
known  as  the  Bundesaufsichtsamt  fuer 
das  Kreditwesen  (the  BAK). 

(b)  An  "investment  fund"  includes 
individual  trusts  and  common, 
collective  or  group  trusts  maintained  by 
a  bank,  and  any  other  account  or  fund 
to  the  extent  that  the  disposition  of  its 
assets  (whether  or  not  in  the  custody  of 
Deutsche  Bank)  is  subject  to  the 
discretionary  authority  of  Deutsche 
Bank. 

(c)  For  purposes  of  section  1(a)  section 
I(k),  and  Part  II,  an  "affiliate"  of  a 
person  means — 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 
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(2)  Any  corporation,  partnership, 
trust,  or  unincorporated  enterprise  of 
which  such  person  is  an  officer, 
director,  5  percent  (5%)  or  more  partner, 
or  employee  (but  only  if  the  employer 
of  such  employee  is  die  plan  sponsor), 
and 

(3)  Any  director  of  the  person  or  any 
employee  of  the  person  who  is  a  highly 
compensated  employee,  as  defined  in 
section  4975(e)(2)(H)  of  the  Code,  or 
who  has  direct  or  indirect  authority, 
responsibility,  or  control  regarding  the 
custody,  management,  or  disposition  of 
plan  assets.  A  named  fiduciary  (within 
the  meaning  of  section  402(a)(2)  of  the 
Act)  of  a  plan,  and  an  employer  any  of 
whose  employees  are  covered  by  such 
plan  will  also  be  considered  affiliates 
with  respect  to  each  other  for  piuposes 
of  section  1(a),  if  such  employer  or  an 
affiliate  of  such  employer  has  the 
authority,  alone  or  shared  with  others, 
to  appoint  or  terminate  the  named- 
fiduciary  or  otherwise  negotiate  the 
terms  of  the  named  fiduciary's 
employment  agreement. 

(d)  For  purposes  of  section  1(g),  an 
"affiliate"  of  a  person  means — 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
conunon  control  with  the  person, 

(2)  Any  director  of,  relative  of,  or 
partner  in,  any  such  person, 

(3)  Any  corporation,  partnership, 
trust,  or  unincorporated  enterprise  of 
which  such  person  is  an  officer, 
director,  or  5  percent  (5%)  or  more 
partner,  or  owner,  and 

(4)  Any  employee  or  officer  of  the 
person  who— 

(A)  Is  a  highly  compensated  employee 
(as  described  in  section  4975(e)(2)(H)  of 
the  Code)  or  officer  (earning  10  percent 
(10%)  or  more  of  the  yearly  wages  of 
such  person),  or 

(B)  Has  direct  or  indirect  authority, 
responsibility,  or  control  regarding  the 
custody,  management,  or  disposition  of 
plan  assets. 

(3)  The  term,  "control,"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(f)  The  term,  "party  in  interest," 
means  a  person  described  in  section 
3(14)  of  the  Act  and  includes  a 
"disqualified  person,"  as  defined  in 
section  4975(e)(2)  of  the  Code. 

(g)  The  term,  "relative,"  means  a 
relative  as  that  term  is  defined  in 
section  3(15)  of  the  Act,  or  a  brother,  a 
sister,  or  a  spouse  of  a  brother  or  sister. 

(h)  Deutsche  Bank  is  "related"  to  a 
party  in  interest  for  purposes  of  section 
1(d)  of  this  exemption,  if  the  party  in 
interest  (or  a  person  controlling,  or 


controlled  by,  the  party  in  interest) 
owns  a  5  percent  (5%)  or  more  interest 
in  Deutsche,  Bank  or  if  Deutsche  Bank 
(or  a  person  controlling,  or  controlled 
by,  Deutsche  Bank)  owns  a  5  percent 
(5%)  or  more  interest  in  the  party  in 
interest.  For  purposes  of  this  definition: 

(1)  The  term,    interest,"  means  with 
respect  to  ownership  of  an  entity — 

(A)  The  combinea  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the 
total  value  of  the  shares  of  all  classes  of 
stock  of  the  entity  if  entity  is  a 
corporation, 

(B)  The  capital  interest  or  the  profits 
interest  of  the  entity  if  the  entity  is  a 
partnership;  or 

(c)  The  beneficial  interest  of  the  entity 
if  the  entity  is  a  trust  or  unincorporated 
enterprise;  and 

(2)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority — 

(A)  To  exercise  any  voting  rights,  or 
to  direct  some  other  person  to  exercise 
the  voting  rights  relating  to  such 
interest,  or    . 

(B)  To  dispose  or  to  direct  the 
disposition  of  such  interest. 

(i)  The  "time"  as  of  which  any 
transaction  occurs  is  the  date  upon 
which  the  transaction  is  entered  into.  In 
addition,  in  the  case  of  a  transaction 
that  is  continuing,  the  transaction  shall 
be  deemed  to  occur  imtil  it  is 
terminated.  If  any  transaction  is  entered 
into  on  or  after  the  effective  date  of  this 
exemption,  or  a  renewal  that  requires 
the  consent  of  Deutsche  Bank  occurs  on 
or  after  such  effective  date,  and  the 
requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  respectively, 
thie  requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction.  Notwithstanding  the 
foregoing,  this  exemption  shall  cease  to 
apply  to  a  transaction  exempt  by  virtue 
of  Part  I  or  Part  II  at  such  time  as  the 
percentage  requirement  contained  in 
section  1(e)  is  exceeded,  unless  no 
portion  of  such  excess  results  from  an 
increase  in  the  assets  transferred  for 
discretionary  management  to  Deutsche 
Bank.  For  this  purpose,  assets 
transferred  do  not  include  the 
reinvestment  of  earnings  attributable  to 
those  plan  assets  already  under  the 
discretionary  management  of  Deutsche 
Bank.  Nothing  in  this  paragraph  shall  be 
construed  as  exempting  a  transaction 
entered  into  by  an  investment  fund 
which  becomes  a  transaction  described 
in  section  406  of  the  Act  or  section  4975 
of  the  code  while  the  transaction  is 
continuing,  unless  the  conditions  of  this 
exemption  were  met  either  at  the  time 
the  transaction  was  entered  into  or  at 
the  time  the  transaction  would  have 


become  prohibited  but  for  this 
exeniption. 

(j)  'The  term,  "goods"  includes  all 
things  which  are  movable  or  which  are 
fixtures  used  by  an  investment  fund  but 
does  not  include  securities, 
commodities,  commodities  futures, 
money,  documents,  instnunents, 
accounts,  chattel  paper,  contract  rights, 
and  any  other  property,  tangible  or 
intangible,  which,  under  the  relevant 
fects  and  circumstances,  is  held 
primarily  for  investment. 

(k)  For  purposes  of  section  V(a)  of  this 
exemption,  the  term  "equity  capital" 
means  stock  (common  and  preferred), 
surplus,  undivided  profits,  contingency 
reserves  and  other  capital  reserves. 

Temporary  Nature  of  Exemption 

The  Department  has  determined  that 
the  relief  provided  by  this  exemption 
will  be  effective  retroactively  but  will  be 
temporary  in  nature.  In  this  regard. 
Deutsche  Bank,  AG,  among  others,  on 
July  27,  1999,  obtained  Prohibited 
Transaction  Exemption  99-29  (PTE  99- 
29)  *  which  provided  that  it  would  not 
be  precluded  from  functioning  as  a 
"qualified  professional  asset  manager" 
(a  QPAM),  pursuant  to  Prohibited 
"rransaction  Class  Exemption  84-14 
(PTCE  84-14)  s,  solely  because  of  a 
failure  to  satisfy  section  1(g)  of  PTCE  84- 
14,  as  a  result  of  a  guilty  plea  filed  by 
an  affiliate  on  March  11, 1999,  to  three 
coimts  of  a  felony.  The  relief  provided 
by  PTE  99-29  was  limited  to  a  period 
often  (10)  years  from  July  27,  1999,  the 
date  of  the  publication  of  the  final 
exemption  for  PTE  99-29  in  the  Federal 
Register.  The  Department  in  proposing 
the  subject  exemption  does  not  intend 
that,  if  granted,  the  relief,  as  described 
herein,  be  available  beyond  the  time 
remaining  in  the  ten  (10)  year  period 
established  by  PTE  99-29.  Accordingly, 
the  relief  provided  by  this  exemption,  if 
granted,  will  be  retroactive,  effective  as 
of  June  12,  2001.  the  date  when  the 
application  for  exemption  was  filed 
with  the  Department,  and  will  continue 
to  be  available  through  July  27,  2009, 
the  date  that  is  ten  (10)  years  from  the 
publication  in  the  Federal  Register  of 
the  final  exemption  for  PTE  99-29. 

In  the  case  of  a  transaction  that 
continues  beyond  July  27,  2009,  the 
transaction  shall  be  deemed  to  occur 
imtil  it  is  terminated.  Although  the 
relief  provided  by  this  exemption  will 
not  be  available  after  July  27,  2009.  for 
any  new,  or  other  transactions  that 
require  the  consent  of  Deutsche  Bank,  as 
described  herein,  such  relief  will 


*64  FR  40623,  July  27. 1999 
»49  FR  9494  (March  13. 1984).  as  comKted.  50 
FR  41430  (October  10,  1985). 
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continue  to  apply  beyond  July  27,  2009, 
for  continuing  transactions  entered  into 
prior  to  that  date,  provided  such 
transactions  satisfied  the  conditions  of 
this  exemption.  In  this  regard,  see 
section  V(i)  regarding  continuing 
transactions. 

Should  the  Applicant  wish  to  extend, 
beyond  July  27,  2009,  the  relief 
provided  by  this  exemption  to  new  or 
additional  transactions,  or  should  the 
Applicant  wish  for  any  reason  to  amend 
the  conditions  of  this  exemption,  the 
Applicant  may  submit  another 
application  for  exemption.  In  this 
regard,  the  Department  expects  that 
prior  to  filing  another  exemption 
application  seeking  relief  for  new  or 
additional  transactions  or  to  amend  this 
exemption,  the  Applicant  should  be 
prepared  to  demonstrate  compliance 
with  the  conditions  of  this  exemption. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  of  Labor 
(the  Department)  invited  all  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
proposed  exemption  within  forty-five 
(45)  days  of  the  date  of  the  publication 
of  the  Notice  in  the  Federal  Register  on 
March  29,  2002.  All  comments  and 
requests  for  a  hearing  were  due  by  May 
13,  2002. 

During  the  comment  period,  the 
Department  received  comment  letters 
from  three  (3)  commentators.  At  the 
close  of  the  comment  period,  the 
Department  forwarded  copies  of  these 
comment  letters  to  the  applicant  and 
requested  that  the  applicant  respond  in 
writing  to  the  issues  raised  by  the 
commentators.  The  concerns  expressed 
by  these  commentators  and  the 
applicant's  response  thereto  are 
summarized  below. 

Two  commentators  provided 
information  on  felony  charges  to  which 
Bankers  Trust  Company  (6T)  plead 
guilty  in  March  1999.  One  of  these 
commentators  also  provided 
background  information  on  the 
applicant's  acquisition  of  BT  and  its 
subsidiaries  in  June  1999.  This 
commentator  indicated  that  the 
applicant  was  aware  of  BT's  actions 
before  the  acquisition.  Further,  this 
commentator  objected  to  "substitution 
of  fiduciary"  proceedings  in  the  New 
York  State  Supreme  Court  which 
permitted  Bankers  Trust  Company  of 
New  York  to  assume  the  fiduciary 
responsibilities  of  BT.  Further,  tlds 
commentator  objected  to  BT's  name 
being  legally  changed  to  Deutsche  Bank 
Trust  Company  Americas  without  a 
hearing. 


Two  commentators  questioned  the 
ability  of  the  applicant,  a  foreign  bank, 
to  do  business  in  the  United  States.  In 
this  regard,  one  of  these  commentators 
objected  to  funds  being  invested  abroad 
or  co-mingled  with  Deutsche  Bank 
managed  international  funds. 

An  advocacy  group  for  beneficiaries 
and  prospective  creators  of  irrevocable 
trusts,  opposed  the  requested  exemption 
in  light  of  past  actions  by  BT.  In  this 
regard,  the  commentator  sought  new 
and  better  standards  to  protect  the 
interests  of  BT's  clients,  especially  those 
beneficiaries  of  personal  trusts  who  lack 
the  power  to  change  corporate  trustees, 
or  who  for  other  reasons  are  denied  the 
fi^edom  to  choose  a  different  trustee  to 
manage  the  assets  of  such  trusts. 

One  commentator,  a  member  of  a 
family  trust,  complained  of  the 
applicant's  refusal  to  settle  alleged 
violations  of  New  York  State  banking 
laws  regarding  trusts  and  estates  filed  by 
his  family's  attorneys  against  BT  and 
affiliates  of  the  applicant.  This 
commentator  sought  to  delay  a  final 
determination  on  the  exemption  and  an 
opportimity  to  include  the  facts  of  his 
case  in  the  public  record  at  a  hearing. 

In  response  to  the  comments  received 
by  the  Department  in  connection  with 
the  requested  exemption,  the  applicant 
points  out  that  none  of  the  three 
comments  appears  to  have  been  written 
by  a  participant  in  a  plan  covered  by  the 
Act  for  which  Deutsche  Bank  has  sought 
relief  In  addition,  the  substance  of  each 
of  the  letters  appears  to  relate,  in 
substantial  part,  to  actions  by  Bankers 
Trust  Company  or  to  Bankers  Trust 
Company's  personal  trust  business, 
neither  of  which  is  the  subject  of  the 
exemption  request.  Further,  the 
applicant  points  out  that  in  1999, 
Bankers  Trust  Company  was  granted 
relief  similar  to  that  requested  by 
Deutsche  Bank,  the  applicant  in  this 
case.  In  response  to  the  allegation  raised 
by  several  commentators  that  Deutsche 
Bank  is  not  a  U.S.  Bank,  the  applicant 
maintains  that  while  this  allegation  is 
true,  the  application  for  exemption  set 
forth  in  significant  detail  the  rigorous 
regulatory  structure  imder  which 
Deutsche  Bank  operates,  which  in  the 
appUcant's  view,  justifies  granting  the 
exemption. 

With  regard  to  those  commentators 
who  requested  a  hearing,  the 
Department,  after  reviewing  the 
concerns  of  such  commentators,  does 
not  believe  that  there  are  material  issues 
relating  to  the  subject  exemption  that 
were  raised  by  commentators  during  the 
comment  period  which  would  require 
the  convening  of  a  hearing.  Accordingly, 
the  Department  has  determined  not  to 
delay  consideration  of  the  final 


exemption  by  holding  a  hearing  on 
application  D — 11002. 

However,  the  Department  has 
determined  to  clarify  section  1(h)  of  the 
exemption.  In  this  regard.  Section  1(h) 
contains  safeguards  designed  to  ensure 
that  plans  engaging  in  the  subject 
transactions  are  protected.  Specifically, 
section  1(h)  provides: 

(h)  Prior  to  entering  into  a  transaction 
covered  by  this  exemption  Deutsche 
Bank  nlust  agree  in  writing  with  a  plan: 

(1)  That  the  transaction  is  governed  by 
the  laws  of  the  United  States  and  that 
Deutsche  Bank  is  a  fiduciary  of  the  plan 
pursuant  to  the  provisions  of  the  Act: 

(2)  To  submit  to  the  jurisdiction  of  the 
United  States  district  courts; 

(3)  To  appoint  an  agent  for  service  of 
process  in  the  United  States;  which  may 
be  an  affiliate  (the  Process  Agent);  and 

(4)  To  consent  to  service  of  process  on 
the  Process  Agent. 

In  addition,  in  the  application  for 
exemption,  Deutsche  Bank  represented 
that  it  would  provide  to  any  plan 
affected  by  the  exemption  an  indemnity 
against  any  harm,  damage,  or  injuiry 
arising  from  any  fiduciary  breach  or 
other  wrongdoing  by  Deutsche  Bank 
Acting  as  asset  manager  for  such  plan. 
Further,  Deutsche  Bank  agreed  that 
enforcement  by  a  plan  of  such 
indemnity  would  occur  in  the  United 
States  district  courts.  These 
representations  were  summarized  in 
paragraph  10  of  the  Sxmimary  of  Facts 
and  Representations  in  the  Notice,  67 
FR  15236,  column  2,  lines  47-59.  The 
Department  has  determined  to 
incorporate  the  content  of  Deutsche 
Bank's  representations  into  the  language 
of  section  1(h).  Accordingly,  the 
Department  has  modified  section  1(h),  as 
set  forth  in  this  exemption,  to  add  a  new 
sub-paragraph  (5)  as  follows: 

To  indemnify  and  hold  harmless  each  plan 
affected  by  this  exemption  in  the  United 
States  against  any  harm,  damage,  or  injury 
(including  interest  and  attorney's  fees) 
arising  from  any  fiduciary  breach  or  other 
wrongdoing  of  E)eutsche  Bank  in  its  capacity 
as  an  asset  manager  for  such  plan. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  from  the  commentators  and 
the  applicant's  response  to  such 
comments,  the  Department  has  decided 
to  grant  the  exemption,  as  described  and 
amended,  above.  In  this  regard,  the 
comment  letters  and  the  applicant's 
response  thereto  submitted  to  the 
Department  have  been  included  as  part 
of  the  public  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  is  made  available  for  public 
inspection  in  the  Public  Documents 
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Room  of  the  Pension  Welfare  Benefits 
Administration,  Room  N-1513,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  March  29,  2002,  at  61  FR  15230. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8551  (this  is  not  a 
toll-free  number). 

Northwoods  Bank  of  Minnesota 
Employee  Stock  Ownership  Plan  (the 
Plan)  Located  in  Park  Rapids, 
Miimesota 

(Prohibited  Transaction  Exemption  2002-32; 
Exemption  Application  No.  D--11031] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  by  individual  accounts 
(the  Stock  Accounts)  within  the  Plan  of 
Certain  shares  of  common  stock  (the 
Shares)  of  Dorset  Bancshares, 
Incorporated  (the  Holding  Company)  to 
the  Holding  Company,  a  party  in 
interest  with  respect  to  the  Plan; 
provided  that  the  following  conditions 
are  satisfied: 

(a)  The  proposed  sale  is  a  6ne-time 
cash  transaction; 

(b)  The  Stock  Accounts  receive  the 
greater  of:  (i)  $32,000  per  Share,  as 
currently  appraised  by  an  independent, 
qualified  appraiser:  or  (ii)  the  current 
fair  market  value  for  the  Shares 
established  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser;  and 

1 1  (c)  The  Stock  Accounts  pay  no 
commission  or  other  expenses 
sociated  with  the  sale. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  pubUshed  on  April 
26,  2002  at  67  FR  20838. 

For  Further  Information  Contact: 

Ekaterian  A.  Uzlyan  of  the  Department 
at  (202)  693-8540.  (This  is  not  a  toll-&«e 
number.) 


Morgan  Stanley  Dean  Witter  &  Co. 
Located  in  New  York,  New  York 

(Prohibited  Transaction  Exemption  No. 
2002-33;  Exemption  Application  No.  D-. 
110481 

Exemption 

Section  I — Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  November  11,  2001.  to: 

(a)  The  lending  of  securities  by  an 
employee  benefit  plan,  including  a 
commingled  investment  fund  holding 
assets  of  such  plan  (the  Plan(s))  with 
respect  to  which  Morgan  Stanley  Dean 
Witter  &  Co.  (Morgan  Stanley)  or  any  of 
its  affiliates  is  a  party  in  interest,  under 
certain  exclusive  borrowing 
arrangements  with: 

(1)  Morgan  Stanley: 

(2)  Morgan  Stanley  &  Co.  Incorporated 
(MS&Co);  MS  Securities  Services  Inc. 
(MSSSI);  and  any  other  affiliate  of 
Morgan  Stanley  that,  now  or  in  the 
future,  is  a  U.S.  registered  broker-dealer 
or  a  government  securities  broker  or 
dealer  (collectively,  the  MS  US  Broker- 
Dealers); 

(3)  Morgan  Stanley  &  Co.  International 
Limited  (MSIL),  which  is  subject  to 
regulation  by  the  Financial  Services 
Authority  (FSA)  in  the  United 
Kingdom;  ^ 

(4)  Morgan  Stanley  Japan  Limited 
(MSJL),  which  is  subject  to  regulation  by 
the  Ministry  of  Finance,  Financial 
Services  Agency,  the  Tokyo  Stock 
Exchange,  and  the  Osaka  Stock 
Exchange  in  Japan;  and 

(5)  Any  broker-dealer  that,  now  or  in 
the  future,  is  an  affiliate  of  Morgan 
Stanley  which  is  subject  to  regulation  by 
the  FSA  in  the  United  Kingdom  or 
which  is  subject  to  regxilation  by  the 
Ministry  of  Finance,  the  Financial 
Services  Agency,  the  Tokyo  Stock 
Exchange,  and  the  Osaka  Stock 
Exchange  in  Japan;  ^  and 

(b)  The  receipt  of  compensation  by 
Morgan  Stanley  or  any  of  its  affiliates  in 
connection  with  securities  lending 
transactions:  provided  that  for  the 
transactions,  set  forth  in  section  1(a)  and 
(b),  above,  the  conditions  set  forth  in 
section  II,  below,  are  satisfied. 


°  As  of  December  1 ,  2001 ,  the  FSA  replaced  the 
United  Kingdom  Securities  and  Futures  Authority. 

'  Each  affiliated  foreign  broker-dealer  is  referred 
to  herein,  individually,  as  a  Foreign  Borrower  or 
collectively,  as  Foreign  Borrowers.  The  Foreign 
Borrowers  together  with  Morgan  Stanley  and  the 
MS  US  Broker-Dealers  are  referred  to,  herein, 
collectively  as  Borrowers  or  Applicants,  and 
individually,  as  the  Borrower. 


Section  II — Conditions 

(a)  For  each  Plan,  neither  the 
Borrower  nor  any  affiliate  has  or 
exercises  discretionary  authority  or 
control  over  such  Plan's  investment  in 
the  securities  available  for  loan,  nor  do 
they  render  investment  advice  (within 
the  meaning  of  29  CFR  2510.3-21(c)) 
with  respect  to  those  assets. 

(b)  The  party  in  interest  dealing  with 
the  Plan  is  a  party  in  interest  with 
respect  to  such  Plan  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  such  Plan,  or  solely  by 
reason  of  a  relationship  to  a  service 
provider  described  in  section  3(14)(F), 
(G),  (H),or(I)oftheAct. 

(c)  The  Borrower  directly  negotiates 
an  exclusive  borrowing  agreement  (the 
Bqrrowing  Agreement)  with  the  Plan 
fiduciary  which  is  independent  of  the 
Borrower  and  its  affiliates. 

(d)  The  terms  of  each  loan  of 
securities  by  the  Plan  to  the  Borrower 
are  at  least  as  favorable  to  such  Plan  as 
those  of  a  comparable  arm's-length 
transaction  between  unrelated  parties, 
taking  into  account  the  exclusive 
arrangement. 

(e)  In  exchange  for  granting  the 
Borrower  an  exclusive  right  to  borrow 
certain  securities,  the  Plan  receives  from 
such  Borrower  either  (i)  a  flat  fee  (which 
may  be  equal  to  a  percentage  of  the 
value  of  the  total  securities  subject  to 
the  Borrowing  Agreement  from  time  to 
time),  (ii)  a  periodic  payment  that  is 
equal  to  a  percentage  of  the  value  of  the 
total  balance  of  outstanding  borrowed 
securities,  or  (iii)  any  combination  of  (i) 
and  (ii)  (collectively,  the  Exclusive  Fee). 
If  the  Borrower  pledges  cash  collateral, 
all  the  earnings  generated  by  such  cash 
collateral  shall  be  returned  to  such 
Borrower;  provided  that  such  Borrower 
may,  but  shall  not  be  obligated  to,  agree 
with  the  independent  fiduciary  of  the 
Plan  that  a  percentage  of  the  earnings  on 
the  collateral  be  retained  by  such  Plan, 
and/or  the  Plan  may  agree  to  pay  the 
Borrower  a  rebate  fee  and  retain  any 
earnings  on  the  collateral  (the  Shared 
Earnings  Compensation).  If  the 
Borrower  pledges  non-cash  collateral, 
all  earnings  on  the  non-cash  collateral 
shall  be  returned  to  such  Borrower; 
provided  that  the  Borrower  may,  but 
shall  not  be  obligated  to,  agree  to  pay 
the  Plan  a  lending  fee  (the  Lending  Fee, 
and  together  with  the  Shared  Earnings 
Compensation,  is  referred  to  as  the 
Transaction  Lending  Fee),  The 
Transaction  Lending  Fee,  if  any,  shall  be 
either  in  addition  to  the  Exclusive  Fee 
or  an  offset  against  the  Exclusive  Fee. 
The  Exclusive  Fee  and  the  Transaction 
Lending  Fee  may  be  determined  in 
advance  or  pursuant  to  an  objective 
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formula  and  may  be  different  for 
different  securities  or  different  groups  of 
securities  subject  to  the  Borrowing 
Agreement.  Any  change  in  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee  that 
the  Borrower  pays  to  the  Plan  with 
respect  to  any  securities  loan  requires 
the  prior  written  consent  of  the 
independent  fiduciary  of  such  Plan, 
except  that  consent  is  presumed  where 
the  Exclusive  Fee  or  the  Transaction 
Lending  Fee  changes  pursuant  to  an 
objective  formula.  Where  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee 
changes  pursuant  to  an  objective 
formula,  the  independent  fiduciary  of 
the  Plan  must  be  notified  at  least  24 
hours  in  advance  of  such  change  and 
such  independent  Plan  fiduciary  must 
not  object  in  writing  to  such  change, 
prior  to  the  effective  time  of  such 
change. 

(f)  The  Borrower  may,  but  shall  not  be 
required  to,  agree  to  maintain  a 
minimum  balance  of  borrowed 
securities  subject  to  the  Borrowing 
Agreement.  Such  minimum  balance 
may  be  a  fixed  U.S.  dollar  amount,  a  flat 
percentage  or  other  percentage 
determined  pursuant  to  an  objective 
formula. 

(g)  By  the  close  of  business  on  or 
before  the  day  on  which  the  loaned 
securities  are  delivered  to  the  Borrower. ' 
the  Plan  receives  fi-om  such  Borrower 
(by  physical  delivery,  book  entry  in  a 
securities  depository  located  in  the 
United  States,  wire  transfer,  or  similar 
means)  collateral  consisting  of  U.S. 
currency,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  instrumentalities, 
irrevocable  bank  letters  of  credit  issued 
by  a  U.S.  bank,  other  than  the  Borrower 
or  any  affiliate  thereof,  or  any 
combination  thereof,  or  other  collateral 
permitted  imder  Prohibited  Transaction 
exemption  81-6  (as  amended  or 
superseded)  (PTE  81-6).8  Such 
collateral  will  be  deposited  and 
maintained  in  an  account  which  is 
separate  from  the  Borrower's  accounts 
and  will  be  maintained  with  an 
institution  other  than  the  Borrower.  For 
this  purpose,  the  collateral  may  be  held 
on  behalf  of  the  Plan  by  an  affiliate  of 


■46  FR  7527,  )an.  23. 1981,  as  amended  at  52  FR 
18754.  May  19. 1987).  PTE  81-6  provides  an 
exemption  under  certain  conditions  from  section 
406(a)(1)(A)  through  (D)  of  the  Act  and  the 
corresponding  provisions  of  section  4975(c)  of  the 
Code  for  the  lending  of  securities  that  are  assets  of 
an  employee  benefit  plan  to  a  U.S.  broker-dealer 
registered  under  the  Securities  Exchange  Act  of 
1934  (the  1934  Act)  (or  exempted  from  registration 
under  the  1934  Act  as  a  dealer  in  exempt 
Government  securities,  as  defined  therein)  or  to  a 
U.S.  bank,  that  is  a  party  in  interest  with  respect 
to  such  plan. 


the  Borrower  that  is  the  trustee  or 
custodian  of  the  Plan. 

(h)  The  market  value  (or  in  the  case 
of  a  letter  of  credit,  the  stated  amount) 
of  the  collateral  initially  equals  at  least 
102  percent  (102%)  of  the  market  value 
of  the  loaned  securities  on  the  close  of 
business  on  the  day  preceding  the  day 
of  the  loan  and,  iLthe  market  value  of 
the  collateral  at  any  time  falls  below  100 
percent  (100%)  (or  such  higher 
percentage  as  the  Borrower  and  the 
independent  fiduciary  of  the  Plan  may 
agree  upon)  of  the  market  value  of  the 
loaned  securities,  the  Borrower  delivers 
additional  collateral  on  the  following 
day  to  bring  the  level  of  the  collateral 
back  to  at  least  102  percent  (102%).  The 
level  of  the  collateral  is  monitored  daily 
by  the  Plan  or  its  designee,  which  may 
be  Morgan  Stanley  or  any  of  its  affiliates 
which  provides  custodial  or  trustee 
services  in  respect  of  the  securities 
covered  by  the  Borrowing  Agreement  for 
the  Plan.  The  applicable  Borrowing 
Agreement  shall  give  the  Plan  a 
continuing  security  interest  in,  title  to, 
or  the  rights  of  a  secured  creditor  with 
respect  to  the  collateral  and  a  lien  on 
the  collateral. 

(i)  Before  entering  into  a  Borrowing 
agreement,  the  Borrower  furnishes  to 
the  Plan  the  most  recent  publicly 
available  audited  and  unaudited 
.statements  of  its  financial  condition,  as 
well  as  any  publicly  available 
information  which  it  believes  is 
necessary  for  the  independent  fiduciary 
to  determine  whether  such  Plan  should 
enter  into  to  renew  the  Borrowing 
Agreement. 

(j)  The  Borrowing  Agreement  contains 
a  representation  by  the  Borrower  that,  as 
of  each  time  it  borrows  securities,  there 
has  been  no  material  adverse  change  in 
its  financial  condition  since  the  date  of 
the  most  recently  furnished  statements 
of  financial  condition. 

(k)  The  Plan  receives  the  equivalent  of 
all  distributions  made  during  the  loan 
period,  including,  but  not  limited  to, 
cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits, 
and  rights  to  purchase  additional 
securities,  that  such  Plan  would  have 
received  (net  of  tax  withholdings)  ^  h^d 
it  remained  the  record  owner  of  the 
securities. 

(1)  The  Borrowing  Agreement  and/or 
any  securities  loan  outstanding  may  be 
terminated  by  either  party  at  any  time 
without  penalty  (except  for,  if  the  Plan 


'The  Department  notes  the  Applicants' 
representation  that  dividends  and  other 
distributions  on  foreign  securities  payable  to  a 
lending  Plan  are  subject  to  foreign  tax  withholdings 
and  that  the  Borrower  will  always  put  the  Plan  back 
in  at  least  as  good  a  position  as  it  would  have  been 
had  it  not  loaned  securities. 


has  terminated  its  Borrowing    • 
Agreement,  the  retiun  to  the  Borrower 
of  a  pro-rata  portion  of  the  Exclusive 
Fee  paid  by  the  Borrower  to  the  Plan) 
whereupon  the  Borrower  delivers 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization,  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Plan 
within  the  lesser  of  five  (5)  business 
days  of  vkrritten  notice  of  termination  or 
the  customary  settlement  period  for 
such  securities. 

(m)  In  the  event  that  the  Borrower 
fails  to  return  securities  in  accordance 
with  the  Borrowing  Agreement,  the  Plan 
will  have  the  right  under  the  Borrowing 
Agreement  to  piut:hase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 
purchase  price.  If  the  collateral  is 
insufficient  to  satisfy  the  Borrower's 
obligation  to  return  the  Plan's  seciuities, 
the  Borrower  will  indemnify  the  Plan  in 
the  U.S.  with  respect  to  the  difference 
between  the  replacement  cost  of 
securities  and  the  market  value  of  the 
collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  inciured  by  the  Plan  plus 
applicable  interest  at  a  reasonable  rate, 
including  reasonable  attorneys'  fees 
incurred  by  the  Plan  for  legal  action 
arising  out  of  default  on  the  loans,  or 
failure  by  the  Borrower  to  properly 
indemnify  the  Plan. 

(n)  Except  as  otherwise  provided 
herein,  all  procediu-es  regarding  the 
securities  lending  activities,  at  a 
minimum,  conform  to  the  applicable 
provisions  of  PTE  81-6  (as  amended  or 
superseded),  as  well  as  to  applicable 
securities  laws  of  the  United  States,  the 
United  Kingdom  and/or  Japan,  as 
appropriate. 

(0)  Only  Plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  are  permitted  to  lend  securities 
to  the  Borrowers;  provided,  however, 
that— 

(1)  In  the  case  of  two  or  more  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust  or  any  other  entity 
the  assets  of  which  are  "plan  assets" 
under  29  CFR  2510.3-101  (the  Plan 
Asset  Regulation),  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  shall 
be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
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behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  under  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  group  trust  or  any  other  form  of  entity 
the  assets  of  which  are  "plan  assets" 
under  the  Plan  Asset  Regulation,  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million,  (hi  addition,  none  of 
the  entities  described  above  are  formed 
for  the  sole  purpose  of  making  loans  of 
securities.) 

(p)  Prior  to  any  Plan's  appfroval  of  the 
lending  of  its  securities  to  the 
Borrowers,  a  copy  of  the  notice  of 
proposed  exemption,  and  a  copy  of  the 
final  exemption  are  provided  to  the 
Plan,  and  the  Borrower  informs  the 
independent  fiduciary  that  the  Borrower 
is  not  acting  as  a  fiduciary  of  the  Plan 
in  connection  with  its  borrowing 
securities  from  the  Plan.i" 


'"The  Department  notes  the  Applicants' 
representation  that,  under  the  proposed  exclusive 
borrowing  arrangements,  neither  the  Borrower  nor 
any  of  its  affiliates  will  perform  the  essential 
functions  of  a  securities  lending  agent,  i.e..  the 
Applicants  will  not  be  the  fiduciary  who  negotiates 
the  terms  of  the  Borrowing  Agreement  on  behalfof 
the  Plan,  the  fiduciary  who  identifies  the 
appropriate  borrowers  of  the  securities  or  the 
fiduciary  who  decides  to  lend  securities  pursuant 
to  an  exclusive  arrangement.  However,  the 
Applicants  or  their  affiliates  may  monitor  the  level 
of  collateral  and  the  value  of  the  loaned  securities. 


(q)  The  independent  fiduciary  of  the 
Plan  receives  monthly  reports  with 
respect  to  the  securities  lending 
transactions,  including  but  not  limited 
to  the  information  set  forth  in  this 
paragraph,  so  that  an  independent  Plan 
fiduciary  may  monitor  such  transactions 
with  the  Borrowers.  The  monthly  report 
will  list  for  a  specified  period  all 
outstanding  or  closed  securities  lending 
transactions.  The  report  will  identify  for 
each  open  loan  position,  the  seciuities 
involved,  the  value  of  the  security  for 
collateralization  purposes,  the  current 
value  of  the  collateral,  the  rebate  or 
premium  (if  applicable)  at  which  the 
security  is  loaned,  and  the  number  of 
days  the  security  has  been  on  loan.  At 
the  request  of  the  Plan,  such  a  report 
will  be  provided  on  a  daily  or  weekly 
basis,  rather  than  a  monthly  basis.  Also, 
upon  request  of  the  Plan,  the  Borrower 
will  provide  the  Plan  with  daily 
conffrmations  of  securities  lending 
transactions. 

(r)  In  addition  to  the  above 
conditions,  all  loans  involving  Foreign 
Borrowers  must  satisfy  the  following 
supplemental  requirements: 

(1)  Such  Foreign  Borrower  is  a 
registered  broker-dealer  subject  to 
regulation  by  the  FSA  in  the  United 
Kingdom  or  is  subject  to  regulation  in 
Japan  by  the  Ministry  of  Finance,  the 
Financial  Services  Agency,  the  Tokyo 
Stock  Exchange,  and  the  Osaka  Stock 
Exchange; 

(2)  Such  Foreign  Borrower  is  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR 
240.15a-6)  under  the  1934  Act  which 
provides  foreign  broker-dealers  a 
limited  exception  from  United  States 
registration  requirements; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  in  U.S.  dollar- 
dominated  securities  or  letters  of  credit 
or  such  other  collateral  as  may  be 
permitted  under  PTE  81-6  (as  amended 
or  superseded)  from  time  to  time; 

(4)  All  collateral  is  held  in  the  United 
States  and  the  situs  of  the  Borrowing 
Agreement  is  maintained  in  the  United 
States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under,  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  C.F.R.  2550.404(b)-l;  and 

(5)  Prior  to  entering  into  a  transaction 
involving  a  Foreign  Borrower,  the 
Foreign  Borrower  must: 

(i)  Agree  to  submit  to  the  jurisdiction 
of  the  United  States; 

(ii)  Agree  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(iii)  Consent  to  the  .service  of  process 
on  the  Process  Agent;  and 


(iv)  Agree  that  enforcement  by  a  Plan 
of  the  indemnity  provided  by  the 
Foreign  Borrower  will  occur  in  the 
United  States  courts. 

(s)  The  Borrower  maintains,  or  causes 
to  be  maintained,  within  the  United 
States  for  a  period  of  six  (6)  years  from 
the  date  of  each  transaction,  in  a  manner 
that  is  convenient  and  accessible  for 
audit  and  examination,  such  records  as 
are  necessary  to  enable  the  persons 
described  in  paragraph  (t)(l)  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  the  circumstances  beyond  the  control 
of  Morgan  Stanley  and/or  its  affiliates, 
the  records  are  lost  or  destroyed  prior  to 
the  end  of  the  six  (6)  year  period;  and 

(2)  No  party  in  interest  otlier  than  the 
Borrower  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (t)(l). 

(t)(l)  Except  as  provided  in   • 
subparagraph  (t)(2)  of  this  paragraph 
and  notwithstanding  any  provision  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  the 
paragraph  (s)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Interests  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(SEC); 

(ii)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employee;  and 

(iv)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (t)(l)(ii)- 
(t)(l)(iv)  are  authorized  in  examine  to 
trade  secrets  of  Morgan  Stanley  or  its 
affiliates  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  III — Definitions 

(a)  An  "affiliate"  of  a  person  means: 
(i)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person.  (For 
purposes  of  this  paragraph,  the  term 
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"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual); 

(ii)  Any  officer,  director,  employee  or 
relative  (as  defined  in  section  3(15)  of 
the  Act)  of  any  such  other  person  or  any 
partner  in  any  such  person;  and 

(iii)  Any  corporation  or  partnership  of 
which  any  person  is  an  officer,  director 
of  employee,  or  in  which  such  person  is 
a  partner. 

(b)  The  terms,  "Foreign  Borrower"  or 
"Foreign  Borrowers,"  includes  MSIL 
and  any  broker-dealer  that,  now  or  in 
the  future,  is  an  affiliate  of  Morgan 
Stanley  which  is  subject  to  regulation  by 
the  FSA  in  the  United  Kingdom,  and 
MSJL,  and  any  broker-dealer  that,  now 
or  in  the  future,  is  an  affiliate  of  Morgan 
Stanley  which  is  subject  to  regulation  by 
the  Ministry  of  Finance,  Financial 
Services  Agency,  the  Tokyo  Stock 
Exchange,  and  the  Osaka  Stock 
Exchange  in  Japan. 

(c)  The  term  "Borrower,"  includes 
Morgan  Stanley.  MS&Co,  MSSSI.  the 
Foreign  Borrowers,  and  any  other 
affiliate  of  Morgan  Stanley  that,  now  or 
in  the  future,  is  a  U.S.  registered  broker- 
dealer  or  a  government  securities  broker 
or  dealer. 

Effective  Date:  This  exemption  is 
effective  as  of  November  11,  2001,  the 
date  of  the  application  was  received  by 
the  Department. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  of  Labor 
(the  Department)  invited  all  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
proposed  exemption  within  forty-five 
(45)  days  of  the  date  of  the  publication 
of  the  Notice  in  the  Federal  Register  on 
March  29,  2002.  All  comments  and 
requests  for  a  hearing  were  due  by  May 
13,  2002. 

During  the  comment  period,  the 
Department  received  no  requests  for  a 
hearing.  However,  the  Department  did 
receive  a  comment  letter  from  the 
Applicants.  In  this  regard,  in  a  letter 
dated  May  13,  2002,  the  Applicants 
requested  certain  amendments  to  the 
operant  language  of  the  exemption  and 
the  representations  which  were  set  forth 
in  the  Summary  of  Facts  and 
Representations  (the  SFR)  published  in 
the  Notice. 

A  discussion  of  the  Applicants' 
comments  and  the  Department's 
responses,  thereto,  are  set  forth  in  the 
numbered  paragraphs  below.  In  the 
language  below,  words  that  have  been 
stricken  from  the  text  of  Notice  appear 
in  the  closed  brackets,  and  additions  to 
the  text  of  the  Notice  appear  in  bold. 


1 .  The  Applicants  request  that  the 
effective  date  of  the  exemption,  referred 
to  in  the  first  paragraph  of  section  I  of 
the  Notice  be  changed  to  November  1 1 , 
2001 ,  in  order  to  conform  to  the  date  set 
forth  at  the  end  of  section  III  of  the 
Notice.  In  this  regard,  the  Applicants 
request  the  language  of  section  I  should 
read  as  follows: 

The  restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section  4975 
of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code,  shall 
not  apply,  effective  November  11  [13],  2001, 
to: 

The  Department  concurs  and  has 
amended  the  language,  as  set  forth  in 
the  Notice  at  67  FR  at  15241,  column  1, 
line  20. 

2.  The  Applicants  request  that  the 
second  sentence  of  section  U(e)  be 
clarified  such  that  the  independent 
fiduciary  can  agree  that  the  Plan  retain 
a  percentage  of  the  earnings  and/ or  pay 
a  rebate  fee  and  retain  any  earnings.  In 
this  regard  the  Applicants  propose  that 
the  second  sentence  in  section  11(e) 
should  read  as  follows: 

If  the  Borrower  pledges  cash  collateral,  all 
the  earnings  generated  by  such  cash 
collateral  shall  be  returned  to  such  Borrower; 
provided  that  such  Borrower  may.  but  shall 
not  be  obligated  to,  agree  with  the 
independent  fiduciary  of  the  Plan  that  a 
percentage  of  the  earnings  on  the  collateral 
[may]  be  retained  by  such  Plan,  and/or  the 
Plan  may  agree  to  pay  the  Borrower  a  rebate 
fee  and  retain  [the]  any  earnings  on  the 
collateral  (the  Shared  Earnings 
Compensation). 

The  Department  concurs  and  has 
amended  the  language,  as  set  forth  in 
the  Notice  at  67  FR  at  15241,  column  3, 
lines  23-34. 

3.  The  Applicants  requests  that  the 
second  paragraph  of  Representation  2  of 
the  SFR  as  published  in  the  Notice  be 
modified  to  conform  to  the  comparable 
language  contained  in  the  second 
paragraph  of  Representation  2  of  the 
SFR  of  the  proposed  exemption  for 
Barclays  Bank  PLC,  which  was 
published  in  the  Federal  Register  on 
June  28,  2001"  and  later  published  in 
final  form  on  October  22,  2001  as 
Prohibited  Transaction  Exemption 
2001-41. '2  to  this  regard,  the 
Applicants  propose  that  the  second 
paragraph  of  Representation  2,  as  set 
forth  in  the  Notice  at  67  FR  at  15244, 
column  2,  lines  13  through  25,  should 
have  read  as  follows: 

The  Applicants  wish  to  enter  into 
exclusive  borrowing  arrangements  with  Plans 
for  which  Morgan  Stanley  or  any  affiliate  of 


"  66  FR  34475. 
'2  66  FR  53449. 


Morgan  Stanley  may  be  (an  investment 
manager]  a  party  in  interest  [for  the  assets  of 
such  Plans  that  are  unrelated  to  the  assets 
involved  in  the  transaction].  For  example, 
Morgan  Stanley  or  an  affiliate  may  be 
investment  manager  for  assets  of  a  Plan  that 
are  unrelated  to  the  assets  involved  in  the 
transaction.  Morgan  Stanley  or  any  of  its 
affiliates  may  provide  securities  custodial 
services,  trustee  services,  clearing  and/or 
reporting  functions  in  connection  with 
securities  lending  transactions,  or  other 
services  to  such  Plans. 

The  Department  concurs. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  from  the  Applicants,  the 
Department  has  decided  to  grant  the 
exemption,  as  described,  amended, 
clarified,  and  conciured  in  above,  to 
this  regard,  the  comment  letter 
submitted  by  the  Applicants  to  the 
Department  has  been  included  as  part  of 
the  public  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  is  made  available  for  public 
inspection  in  the  Public  Documents 
Room  of  the  Pension  Welfare  Benefits 
Administration,  Room  N-1513,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washmgton,  DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  March  29,  2002,  at  67  FR  15241. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

Louisville  Electrical  Joint  Apprentice 
and  Training  Committee  Trust  Fund 
(the  Fund)  Located  to  Louisville, 
Kentucky 

[Prohibited  Transaction  Exemption  No. 
2002-34;  Exemption  Application  No:  L- 
10981] 

Exemption 

The  restrictions  of  sections 
406(a)(1)(A)  through  (D),  406(b)(1),  and 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  purchase  of  the  Fund  of  an  interest 
in  a  condominium  regime  (the  Condo) 
from  the  International  Brotherhood  of 
Electrical  Workers  (IBEW),  Local  369 
Building  Corporation  (the  Building 
Corporation),  a  party  irv  interest  with 
respect  to  the  Fund;  provided  that,  at 
the  time  the  transaction  is  entered  into, 
the  following  conditions  are  satisfied: 

(1)  The  purchase  of  the  Fund  of  the 
interest  in  the  Condo  is  a  one-time 
transaction  for  cash; 

(2)  The  Board  of  Trustees  (the 
Trustees),  acting  as  named  fiduciary  on 
behalf  of  the  Fund,  prior  to  entering  the 
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transaction,  determine  that  the 
transaction  is  feasible,  in  the  interest  of 
the  Fund,  and  protective  of  the 
participants  and  beneficiaries  of  the 
Fund; 

(3)  An  independent  qualified 
fiduciary  (the  I/F)  after  analyzing  the 
relevant  terms  of  the  transaction  advises 
the  Trustees  that  proceeding  with  the 
transaction  would  be  in  the  interest  in 
the  Fund; 

(4)  The  purchase  price  paid  by  the 
Fund  for  the  interest  in  the  Condo  is  the 
lesser  of:  (a)  the  total  amoimt  actually 
expended  by  the  Building  Corporation 
in  the  construction  of  the  north  wing 
unit  (the  Unit)  of  the  condominium 

^building  (the  Condo  Building),  as 
documented  to  writing  and  approved  by 
the  I/F,  plus  the  value  of  that  portion  of 
the  land  underlying  such  Unit,  which  is 
equivalent  to  the  percentage  of  the 
square  footage  of  such  Unit  to  the  total 
square  footage  in  the  Condo  Buildtog, 
plus  the  value  of  the  same  portion  of 
any  other  common  elements  of  the 
Condo;  or  (b)  the  fair  market  value  of  the 
Fund's  interest  in  the  Condo,  as 
determined  by  an  independent, 
qualified  appraiser,  as  of  the  date  of  the 
transaction,  provided  that  such  value 
does  not  exceed  $2,655,000,  the  fair 
market  value  of  the  Fund's  interest  in 
the  Condo,  as  determined  by  such 
independent,  qualified  appraiser,  as  of 
December  11,  2001; 

(5)  The  terms  of  the  transaction  are  no 
less  favorable  to  the  Fimd  than  terms 
negotiated  imder  similar  circiunstances 
at  arm's  length  with  unrelated  third 
parties; 

(6)  The  Fund  does  not  piuchase  the 
interest  in  the  Condo  or  take  possession 
of  the  Unit  in  the  Condo  Building  until 

Ipch  Unit  is  substantially  completed; 
I  (7)  The  Fimd  has  not  been,  is  not,  and 
dll  not  be  a  party  to  the  construction 
financing  loan  or  the  permanent 
financing  loan  between  the  IBEW,  Local 
Union  369  (the  Local)  and  the  Bank  of 
Louisville  (the  Bank); 

(8)  The  Fund  does  not  pay  any 
commissions,  sales  fees,  or  other  similar 
payments  to  any  party  as  a  result  of  the 
subject  transaction,  and  the  costs 
incurred  in  connection  with  the 
purchase  by  the  Fimd  at  closing  does 
not  include,  directly  or  indirectly, 
interest  incurred  by  the  Building 
Corporation  on  the  construction 
financing  loan  or  the  permanent 
ftoancing  loan  from  the  Bank; 

(9)  Under  the  terms  of  the  loan 
agreement  between  the  Bank  and  the 
Fund,  the  Bank  in  the  event  of  a  default 
by  the  Fimd  has  recourse  only  against 
the  interest  in  the  Condo  and  not  against 
the  general  assets  of  the  Fund;  and 


(10)  Under  the  terms  of  the  loan 
agreement  between  the  Bank  and  the 
Building  Corporation,  in  the  event  of 
default  by  the  Building  Corporation,  the 
Bank  has  no  recourse  against  any  assets 
of  the  Fund. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  April  26,  2002,  at  67  FR  20839. 

Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8540  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  toterested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  17th  day  of 
June,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  ofLatmr. 
[FR  Doc.  02-15625  Filed  6-19-02;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Integrative 
Activities;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Name:  Advisory  Panel  for  Integrative 
Activities  (#1373). 

Date  and  T/me;  Thursday,  July  11.  2002.  8 
a.m.-4  p.m.;  Friday,  July  12.  2002,  8  a.m.-3 
p.m. 

Place: 

July  11,8  a.m.-9  a.m.  and  July  12,  8  a.m.- 

3  p.m..  National  Science  Foundation,  RM 

330,  4201  Wilson  Blvd..  Arlington.  VA 

22230: 
July  11,  9:30  a.m.-2  p.m.,  RAND  Corporation, 

1200  South  Hayes  St.,  Arlington,  VA: 
July  11,  2:30  p.m.-4  p.m..  Office  of  Science 

and  Technology  Policy,  Washington,  DC. 

Contact:  Paul  J.  Herer,  Senior  Staff 
Associate,  Office  of  Integrative  Activities, 
National  Science  Foundation,  Room  1270, 
Arlington,  Virginia.  Phone:  703/292-8040. 

Type  of  Meeting:  Part -Open. 

Purpose  of  Meeting:  Review  and  evaluation 
of  the  RAND  Science  and  Technology  Policy 
Institute  (STPI). 

Agenda: 
Open  Sessions 

July  11,  8  a.m. -2  p.m. — Introduction?. 
Discussions  with  NSF  Deputy  Director, 
Visit  to  RAND,  Corp. 

July  12,  8  a.m.-9 — Public  Comment, 
Discussions  of  S&£  Policy 
Closed  Session 

July  11,  2:30  p.m.-4  p.m.  and  July  12.  9 
a.m.i-3  p.m. — Review  and  evaluate 
progress  and  plans  of  STPI. 

Reason  for  Closing:  The  information  being 
reviewed  includes  information  of  a 
proprietary  or  conFidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
institute.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  Sunshine  Act. 

Dated:  June  14.  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-15494  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  7S55-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Advanced  Reactor  Designs;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on 
Advanced  Reactor  Designs  will  hold  a 
meeting  on  July  8,  2002,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville. 
Maryland. 
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The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  July  8.  2002—8:30  a.m.  until 
the  conclusion  of  business 

The  Subcommittee  will  review  the 
proposed  Advanced  Reactors  Research 
Plan  and  its  implication  on  the  NRC's 
Regulatory  framework.  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  pennitted  only  during  those  portions 
of  the  meeting  that  are  open  to  die 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  ^4RC  staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportiinity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  Designated  Federal 
Official,  Dr.  Medhat  M.  El-Zeftawy 
(Telephone  301-415-6889)  between 
7:30  a.m.  and  5  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda  that 
may  have  occurred. 

Dated:  lune  14,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
(FR  Doc.  02-15590  Filed  6-19-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25612;  812-12262] 

SunAmerica  Asset  Management  Corp., 
et  al.;  Notice  of  Application 

June  13,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  sections  18(f)  and  21(b)  of  the  Act, 
under  section  12(d)(l)(J)  of  the  Act  for 
an  exemption  from  section  12(d)(1)  of 
the  Act,  under  sections  6(c)  and  17(b)  of 
the  Act  for  an  exemption  from  sections 
17(a)(1)  and  17(a)(3)  of  the  Act,  and 
under  section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  to  permit  certain 
joint  arrangements. 

Applicants:  SimAmerica  Series  Trust, 
Anchor  Series  Trust,  Seasons  Series 
Trust,  SunAmerica  Style  Select  Series, 
Inc.,  SunAmerica  Equity  Funds, 
SunAmerica  Income  Funds, 
SimAmerica  Money  Market  Funds,  Inc., 
SunAmerica  Strategic  Investment 
Series,  Inc.  (collectively,  the 
"SunAmerica  Funds");  VALIC  Company 
I  and  VALIC  Company  II  (together,  the 
"VALIC  Fimds");  and  Brazos  Mutual 
Funds  and  all  existing  and  futiu«  series 
(the  "Portfolios")  of  the  SunAmerica 
Funds,  the  VALIC  Funds  and  the  Brazos 
Mutual  Funds  (collectively,  the 
"Funds")  1  and  SunAmerica  Asset 
Management  Corp.  ("SAAMCo"),  John 
McStay  Investment  Counsel,  LP 
("JMIC"),  and  The  Variable  Annuity  Life 
Insurance  Company  ("VALIC")  (each  an 
"Adviser"  and  together,  the  "Advisers") 
and  any  other  open-end  management 
investment  company  and  its  series 
registered  under  the  Act  for  which 
SAAMCo,  JMIC  or  VALIC  or  a  person 
controlling,  controlled  by  or  imder 
common  control  with  SAAMCo,  JMIC  or 
VALIC  serves  as  investment  adviser 
(together  with  the  Funds,  the  "Fimds"). 

Summary  of  Application:  Applicants 
request  an  order  that  would  permit 
certain  registered  open-end  management 
investment  companies  to  participate  in 
a  joint  lending  and  borrowing  facility. 

Filing  Dates:  The  application  was 
filed  on  September  20,  2000  and 
amended  on  June  6,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 


■  All  existing  Funds  that  currently  intend  to  rely 
on  the  requested  order  are  named  as  applicants,  and 
any  Fund  that  relies  on  the  order  in  the  future  will 
comply  with  the  terms  and  conditions  of  the 
application. 


hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  8,  2002,  and  should 
be  accompanied  by  proof  of  service  on 
the  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.  Washington,  DC 
20549-0609;  Applicants,  733  Third 
Avenue,  New  York,  New  York,  10017- 
3204. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
E.  Minarick,  Senior  Counsel,  at  (202) 
942-0527  or  Mary  Kay  Freeh.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Each  of  the  Funds  is  registered 
under  the  Act  as  an  open-end 
management  investment  company  and 
is  organized  as  a  Maryland  corporation, 
Massachusetts  business  trust  or 
Delaware  business  trust  and  consists  of 
multiple  Portfolios.  Certain  of  the 
Portfolios  are  money  market  funds  that 
rely  on  rule  2a-7  under  the  Act  ("Money 
Market  Portfolios").  Each  Adviser  is 
registered  under  the  Investment 
Advisers  Act  of  1940.  Each  Portfolio  has 
entered  into  an  investment  advisory 
agreement  with  an  Adviser.  SAAMCo, 
VALIC  and  JMIC  are  imder  common 
control  because  each  is  a  direct  or 
indirect,  majority  or  wholly  owned 
subsidiary  of  American  International 
Group,  Inc. 

2.  Some  Portfolios  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  (including 
through  a  joint  accoimt  ("Joint 
Account")).  Other  Porfolios  may  borrow 
money  from  the  same  or  other  banks  for 
temporary  purposes  to  satisfy 
redemption  requests  or  to  cover 
unanticipated  cash  shortfalls  such  as  a 
trade  "fail"  in  which  cash  payment  for 
a  portfolio  security  sold  by  a  Portfolio 
has  been  delayed.  The  VALIC  Funds 
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Portfolios  currently  have  credit 
arrangements  with  their  custodian  (i.e., 
overdraft  protection)  under  which  the 
custodian  may,  but  is  not  obligated  to, 
lend  money  to  the  VALIC  Funds 
Portfolios  to  meet  the  VALIC  Funds 
Portfolios'  temporary  cash  needs. 
Currently,  some  Portfolios  participate  in 
an  uncommitted  line  of  credit  (the 
"Uncommitted  Line")  and  the  Portfolios 
participate  in  a  committed  line  of  credit 
(the  "Committed  Line,"  and  collectively 
with  the  Uncommitted  Line,  the  "Lines 
of  Credit")  with  their  custodian  banks. 

3.  If  the  Portfolios  were  to  borrow 
money  from  their  custodian  banks 
under  their  ciurent  arrangements  or 
under  other  credit  arrangements  with  a 
bank,  the  Portfolios  would  pay  interest 
on  the  borrowed  cash  at  a  rate  which 
would  be  significantly  higher  than  the 
rate  that  would  be  earned  by  other  (non- 
borrowing)  Portfolios  on  investments  in 
repurchase  agreements  entered  into  by 
the  Portfolios  (including  through  the 
Joint  Account).  Applicants  believe  that 
this  differential  represents  the  bank's 
profit.  Under  the  Committed  Lines,  the 
Portfolios  pay  commitment  fees  in 
addition  to  interest. 

4.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into  an 
interfund  lending  facility  ("Credit 
Facility")  by  entering  into  master 
interfund  lending  agreements 
("Interfund  Lending  Agreements") 
under  which  the  Portfolios  would  lend 
and  borrow  money  for  temporary 
piuposes  directly  to  and  from  each  other 
through  the  Credit  Facility  ("Interfimd 
Loans").  Applicants  believe  that  the 
Credit  Facility  would  substantially 
reduce  the  Portfolios'  potential 
borrowing  costs  and  enhance  their 
ability  to  earn  higher  rates  of  interest  on 
short-term  loans.  Although  the  Credit 
Facility  potentially  could  reduce  the 
Portfolios'  need  to  borrow  from  banks, 
the  Portfolios  would  continue  to  use 
their  Lines  of  Credit  or  would  be  free  to 
establish  other  borrowing  arrangements 
with  banks. 

5.  Applicants  anticipate  that  the 
Credit  Facility  would  provide  a 
borrowing  Portfolio  with  significant 
savings  when  the  cash  position  of  the 
Portfolio  is  insufficient  to  meet 
temporary  cash  requirements.  This 
situation  could  arise  when  redemptions 
exceed  anticipated  volumes  and  the 
Portfolios  have  insufficient  cash  on 
hand  to  satisfy  such  redemptions.  When 
a  Portfolio  liquidates  portfolio  securities 
to  meet  redemption  requests,  it  often 
does  not  receive  payment  in  settlemeiit 
for  up  to  three  days  (or  longer  for  certain 
foreign  transactions).  The  Credit  Facility 
would  provide  a  source  of  immediate. 


short-term  liquidity  pending  settlement 
of  the  sale  of  portfolio  securities. 

6.  Applicants  also  propose  using  the 
Credit  Facility  when  a  sale  of  securities 
fails  due  to  circumstances  such  as  a 
delay  in  the  delivery  of  cash  to  the 
Portfolio's  custodian  or  improper 
delivery  instructions  by  the  broker 
effecting  the  transaction.  Sales  fails  may 
present  a  cash  shortfall  if  the  Portfolio 
has  undertaken  to  purchase  a  security 
with  the  proceeds  from  securities  sold. 
When  the  Portfolio  experiences  a  cash 
shortfall  due  to  a  sales  fail,  the  Portfolio 
could  (a)  fail  on  its  intended  purchase 
due  to  lack  of  funds  from  the  previous 
sale,  resulting  in  additional  cost  to  the 
Portfolio,  or  (b)  sell  a  security  on  a  same 
day  settlement  basis,  earning  a  lower 
return  on  the  investment,  or  (c)  borrow 
to  meet  the  short-term  cash  shortfall. 
Use  of  the  Credit  Facility  under  these 
circumstances  would  enable  the 
Portfolio  to  have  access  to  immediate 
short-term  liquidity  at  a  reduced  cost. 

7.  While  borrowing  arrangements 
with  banks  will  continue  to  be  available 
to  cover  unanticipated  redemptions  and 
sales  fails,  under  the  Credit  Facility  a 
borrowing  Portfolio  would  pay  lower 
interest  rates  than  those  offered  by 
banks  on  short-term  loans.  In  addition. 
Portfolios  making  short-term  cash  loans 
directly  to  other  Portfolios  would  earn 
interest  at  a  rate  higher  than  they 
otherwise  could  obtain  from  investing 
their  cash  in  short-term  loans.  Thus, 
applicants  believe  that  the  Credit 
Facility  would  benefit  both  borrowing 
and  lending  Portfolios. 

8.  The  interest  rate  charged  to  the 
Portfolios  on  any  Interfund  Loan  (the 
"Interfund  Loan  Rate")  would  be 
determined  daily  and  would  be  the 
average  of  the  "Repo  Rate"  and  the 
"Bank  Loan  Rate,"  both  as  defined 
below.  The  Repo  Rate  for  any  day  would 
be  the  highest  rate  available  to  the 
Portfolios  from  investments  in  overnight 
repurchase  agreements.  The  Bank  Loan 
Rate  for  any  day  would  by  calculated  by 
SAAMCo  each  day  according  to  a 
formula  established  by  each  Fund's 
Board  of  Directors  ("Board")  designed  to 
approximate  the  lowest  interest  rate  at 
which  short-term  bank  loans  would  be 
available  to  the  Portfolios.  The  formula 
would  be  based  upon  a  publicly 
available  rate  (e.g..  Federal  Funds  plus 
25  basis  points)  and  would  vary  with 
this  rate  so  as  to  reflect  changing  bank 
loan  rates.  Each  Fund's  Board 
periodically  would  review  the 
continuing  appropriateness  of  using  the 
formula  to  determine  the  Bank  Loan 
Rate,  as  well  as  the  relationship  between 
the  Bank  Loan  Rate  and  short-term  bank 
loan  rates  that  would  be  available  to  the 
Portfolios,  including,  without 


limitation,  the  rates  available  through 
the  Portfolios'  Lines  of  Credit  ("Lines  of 
Credit  Rates").  The  initial  formula  and 
any  subsequent  modification  to  the 
formula  would  be  subject  to  the 
approval  of  each  Fund's  Board. 

9.  The  Credit  Facility  would  be 
administered  by  SAAMCo 's  mutual 
fund  accounting,  legal  and  treasury 
departments  (the  "Credit  Facility 
Committee").  Under  the  Credit  Facility, 
the  portfolio  managers  for  each 
participating  Portfolio  may  provide 
standing  instructions  to  participate 
daily  as  a  borrower  or  lender.  The  Credit 
Facility  Committee  on  each  business 
day  would  collect  data  on  the 
uninvested  cash  and  borrowing 
requirements  of  all  participating 
Portfolios  from  the  Portfolios' 
custodians.  Once  it  had  determined  the 
aggregate  amount  of  cash  available  for 
loans  and  borrowing  demand,  the  Credit 
Facility  Committee  would  allocate  loans 
among  borrowing  Portfolios  without  any 
further  communication  from  portfolio 
managers.  If  there  is  more  available 
uninvested  cash,  than  borrowing 
demand,  the  Credit  Facility  Committee 
will  invest  any  remaining  cash  in 
accordance  with  the  standing 
instructions  of  portfolio  managers  (e.g., 
in  repiux:hase  agreements  including 
through  the  Joint  Accoimt)  or  return 
remaining  amounts  to  investment  in  the 
Portfolios.  The  Money  Market  Portfolios 
typically  would  not  participate  as 
borrowers  because  they  rarely  need  to 
borrow  cash  to  meet  redemptions. 

10.  The  Credit  Facility  Committee 
would  allocate  borrowing  demand  and 
cash  available  for  lending  among  the 
Portfolios  on  what  the  Committee 
believes  to  be  an  equitable  basis,  subject 
to  certain  administrative  procedures 
applicable  to  all  Portfolios,  such  as  the 
time  of  filing  requests  to  participate, 
minimum  loan  lot  sizes,  and  tlie  need  to 
minimize  the  number  of  transactions 
and  associated  administrative  costs,  To 
reduce  transaction  costs,  each  loan 
normally  would  be  allocated  in  a 
manner  intended  to  minimize  the 
number  of  participants  necessary  to 
complete  the  loan  transaction. 

11.  The  Credit  Facility  Committee  and 
the  Advisers  would  (a)  monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  Interfund 
Loans,  (b)  limit  the  borrowings  and 
loans  entered  into  by  each  Portfolio  to 
ensure  that  they  comply  with  the 
Portfolio's  investment  policies  and 
limitations,  (c)  ensure  equitable 
treatment  of  each  Portfolio,  and  (d) 
make  quarterly  reports  to  the  Boards 
concerning  any  transactions  by  the 
Portfolios  under  the  Credit  Facility  and 
the  interest  rates  charged.  The  method 
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of  allocation  and  related  administrative 
procedures  would  be  approved  by  each 
Fund's  Board,  including  a  majority  of 
directors  who  are  not  "interested 
persons"  of  the  Funds,  as  defined  in 
section  2(a){19)  of  the  Act 
{"Independent  Directors"),  to  ensure 
that  both  borrowing  and  lending 
Portfolios  participate  in  the  Credit 
Facility  on  an  equitable  basis. 

12.  SAAMCo,  through  the  Credit 
Facility  Committee,  would  administer 
the  Credit  Facility  and  would  receive  no 
additional  compensation  for  its  services. 
Neither  SAAMCo  nor  companies 
affiliated  with  it  will  collect  any  fees  in 
connection  with  the  Interfund  Loans. 

13.  Each  Portfolio's  participation  in 
the  Credit  Facility  will  be  consistent 
with  its  organizational  docimients  and 
its  investment  policies  and  limitations. 
The  statement  of  additional  information 
("SAI")  of  each  Portfolio  discloses  the 
extent  to  which  the  respective  Portfolio 
may  borrow  money  for  temporary 
piuposes  and  the  extent  to  which  the 
respective  Portfolio  is  able  to  mortgage 
or  pledge  securities  to  secure  permitted 
borrowing.  If  the  requested  order  is 
granted,  the  SAI  for  each  Portfolio 
participating  jn  the  Credit  Facility  will 
disclose  the  Portfolio's  participation  in 
the  Credit  Facility. 

14.  In  connection  with  the  Credit 
Facility,  applicants  request  an  order 
under  (a)  section  6(c)  of  the  Act  granting 
relief  from  sections  18(f)  and  21(b)  of 
the  Act;  (b)  section  12(d)(l)(J)  of  the  Act 
granting  relief  from  section  12(d)(1)  of 
the  Act:  (c)  sections  6(c)  and  17(b)  of  the 
Act  granting  relief  from  sections  17(a)(1) 
and  17(a)(3)  of  the  Act;  and  (d)  section 
17(d)  of  the  Act  and  rule  17d-l  imder 
the  Act  to  permit  certain  joint 
arrangements. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(3)  generally  prohibits 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowing  money  or  other  property  from 
a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  investment 
company  from  lending  money  or  other 
property  to  any  person  if  that  person 
controls  or  is  under  common  control 
with  the  company.  Section  2(a)(3)(C)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person.  Applicants  state 
that  the  Portfolios  may  be  under 
common  control  by  virtue  of  having  a 
common  investment  adviser  or 
investment  advisers  who  are  imder 
common  control. 


2.  Section  6(c)  provides  that  an 
exemptive  order  may  be  granted  where 
an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  provided 
that  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
transactions  is  consistent  with  the 
policy  of  the  investment  company  as 
recited  in  its  registration  statement  and 
with  the  general  purposes  of  the  Act. 
Applicants  believe  that  the  proposed 
arrangements  satisfy  these  standards  for 
the  reasons  discussed  below. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  person  with 
potential  adverse  interests  to  and  some 
influence  over  the  investment  decisions 
of  a  registered  investment  company 
from  causing  or  inducing  the  investment 
company  to  engage  in  lending 
transactions  that  un&irly  inure  to  the 
benefit  of  that  person  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
Credit  Facility  transactions  do  not  raise 
these  concerns  because  (a)  SAAMCo, 
through  the  Credit  Facility  Committee, 
will  administer  the  Credit  Facility  as  a 
disinterested  fiduciary;  (b)  all  Interfund 
Loans  will  consist  only  of  uninvested 
cash  reserves  that  the  Portfolio 
otherwise  would  invest  in  short-term 
repurchase  agreements  or  other  short- 
term  instruments  either  directly  or 
through  a  Joint  Account;  (c)  the 
Interfund  Loans  will  not  involve  a 
greater  risk  than  other  similar 
investments;  (d)  the  lending  Portfolio 
will  receive  interest  at  a  rate  higher  than 
it  could  obtain  through  other  similar 
investments;  and  (e)  the  borrowing 
Portfolio  will  pay  interest  at  a  rate  lower 
than  the  Bank  Loan  Rate.  Moreover, 
applicants  believe  that  the  other 
conditions  in  the  application  would 
effectively  preclude  the  possibility  of 
any  Portfolio  obtaining  an  undue 
advantage  over  anv  other  Portfolios. 

4.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  frt>m 
selling  any  securities  or  other  property 
to  the  company.  Section  12(d)(1)  of  the 
Act  generally  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
secvuity  issued  by  another  investment 


company  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  believe  that  the  obligation  of 
a  borrowing  Portfolio  to  repay  an 
Interfund  Loan  may  constitute  a  security 
under  sections  17(a)(1)  and  12(d)(1). 
Section  12(d)(l)(J)  provides  that  the 
Commission  may  exempt  persons  or 
transactions  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  such 
exception  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Applicants  contend  that  the  standards 
under  sections  6(c),  17(b),  and 
12(d)(l)(J)  are  satisfied  for  all  the 
reasons  set  forth  above  in  support  of 
their  request  for  relief  from  sections 
17(a)(3)  and  21(b)  and  for  the  reasons 
discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  Credit  Facility  does  not 
involve  these  abuses.  Applicants  note 
that  there  would  be  no  duplicative  costs 
or  fees  to  the  Portfolios  or  shareholders, 
and  that  SAAMCo  would  receive  no 
additional  compensation  for  its  services 
in  administering  the  Credit  Facility. 
Applicants  also  note  that  the  purpose  of 
the  Credit  Facility  is  to  provide 
economic  benefits  for  all  the 
participating  Portfolios. 

6.  Section  18(f)(1)  prohibits  open-end 
investment  companies  from  issuing  any 
senior  security  except  that  a  company  is 
permitted  to  borrow  from  any  bank,  if 
immediately  after  the  borrowing,  there 
is  an  asset  coverage  of  at  least  300  per 
cent  for  all  borrowings  of  the  company. 
Under  section  18(g)  of  the  Act,  the  term 
"senior  security"  includes  any  bond, 
debenture,  note,  or  similar  obligation  or 
instnmient  constituting  an  evidence  of 
indebtedness.  Applicants  request 
exemptive  relief  from  section  18(f)(1)  to 
the  limited  extent  necessary  to 
implement  the  Credit  Facility  (because 
the  lending  Portfolios  are  not  banks). 

7.  Section  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  person  of  an  affiliated  person, 
when  acting  as  principal,  from  effecting 
any  joint  transaction  in  which  the 
company  participates  unless  the 
transaction  is  approved  by  the 
Commission.  Rule  17d-l  provides  that 
in  passing  upon  applications,  the 
Commission  will  consider  whether  the 
participation  of  a  registered  investment 
company  in  a  joint  enterprise  on  the 
basis  proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  ihe 
company's  participation  is  on  a  basis 
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different  from  or  less  advantageous  than 
that  of  other  participants. 

8.  Applicants  submit  that  the  purpose 
of  section  17(d)  is  to  avoid  overreaching 
by  and  unfair  advantage  to  investment 
company  insiders.  Applicants  believe 
that  the  Credit  Facility  is  consistent 
with  the  provisions,  policies  and 
purposes  of  the  Act  in  that  it  offers  both 
reduced  borrowing  costs  and  enhanced 
returns  on  loaned  funds  to  all 
participating  Portfolios  and  their 
shareholders.  Applicants  note  that  each 
Portfolio  would  have  an  equal 
opportimity  to  borrow  and  lend  on 
equal  terms  consistent  with  its 
investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  believe  that  each  Portfolio's 
participation  in  the  Credit  Facility  will 
be  on  terms  which  are  no  different  frt)m 
or  less  advantageous  than  that  of  other 
participating  Portfolios. 

Applicants'  Conditions 

1 1  Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Interfund  Loan  Rate  to  be 
charged  to  the  Portfolios  under  the 
Credit  Facility  will  be  the  average  of  the 
Repo  Rate  and  the  Bank  Loan  Rate. 

2.  On  each  business  day,  the  Credit 
Facility  Committee  will  compare  the 
Bank  Loan  Rate  with  the  Repo  Rate  and 
will  make  cash  available  for  Interfund 
Loans  only  if  the  Interfund  Loan  Rate  is 
(a)  more  favorable  to  the  lending 
Portfolio  than  the  Repo  Rate  and  (b) 
more  favorable  to  the  borrowing 
Portfolio  than  the  Bank  Loan  Rate  and, 
if  applicable,  the  Lines  of  Credit  Rates. 

3.  If  a  Portfolio  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Portfolio  (a)  will  be  at  an  interest  rate 
equal  to  or  lower  than  any  outstanding 
bank  loan,  (b)  will  be  secured  at  least  on 
an  equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral,  (c)  will  have  a 
maturity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days),  and  (d)  will  provide  that, 

if  an  event  of  default  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Portfolio,  that  event  of 
default  will  automatically  (without  need 
for  action  or  notice  by  the  lending 
Portfolio)  constitute  an  immediate  event 
of  default  under  the  Interfund  Lending 
Agreement  entitling  the  lending 
Portfolio  to  call  the  Interfund  Loan  (and 
exercise  all  rights  with  respect  to  any 
collateral)  and  that  such  call  will  be 
made  if  the  lending  bank  exercises  its 
right  to  call  its  loan  under  its  agreement 
with  the  borrowing  Portfolio. 


4.  A  Portfolio  may  make  an  unsecured 
borrowing  through  the  Credit  Facility  if 
its  outstanding  borrowings  from  all 
sources  immediately  after  the  interfund 
borrowing  total  10%  or  less  of  its  total 
assets,  provided  that  if  the  Portfolio  has 
a  secured  loan  outstanding  from  any 
other  lender,  including  but  not  limited 
to  another  Portfolio,  the  Portfolio's 
interfund  borrowing  will  be  secured  on 
at  least  an  equal  priority  basis  with  at 
least  an  equivalent  percentage  of 
collateral  to  loan  value  as  any 
outstanding  loan  that  requires  collateral. 
If  a  Portfolio's  total  outstanding 
borrowings  immediately  after  an 
interfund  borrowing  would  be  greater 
than  10%  of  its  total  assets,  the  Portfolio 
may  borrow  through  the  Credit  Facility 
on  a  secured  basis  only.  A  Portfolio  may 
not  borrow  through  the  Credit  Facility 
or  from  any  other  source  if  its  total 
outstanding  borrowings,  immediately 
after  the  interfund  borrowing,  would  be 
more  than  33  V3%  of  its  total  assets  or  its 
maximum  borrowing  limit  set  forth  in 
the  Portfolio's  fundamental  investment 
restrictions,  whichever  is  lesser. 

5.  Before  any  PortfoUo  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Portfolio  must  first  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with  a 
market  value  equal  to  at  least  102%  of 
the  outstanding  principal  value  of  the 
loan.  If  the  total  outstanding  borrowings 
of  a  Portfolio  with  outstanding  Interfund 
Loans  exceed  10%  of  its  total  assets  for 
any  other  reason  (such  as  a  decline  in 
net  asset  value  or  because  of 
shareholder  redemptions),  the  Portfolio 
will  within  one  business  day  thereafter: 
(a)  Repay  all  its  outstanding  Interfund 
Loans,  (b)  reduce  its  outstanding 
indebtedness  to  10%  or  less  of  its  total 
assets,  or  (c)  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  equal  to  at  least  102%  of  the 
outstanding  principal  value  of  the  loan 
imtil  the  Portfolio's  total  outstanding 
borrowings  cease  to  exceed  10%  of  its 
total  assets,  at  which  time  the  collateral 
called  for  by  this  condition  (5)  shall  no 
longer  be  required.  Until  each  Interfund 
Loan  that  is  outstanding  at  any  time  that 
a  Portfolio's  total  outstanding 
borrowings  exceeds  10%  is  repaid  or  the 
Portfolio's  total  outstanding  borrowings 
cease  to  exceed  10%  of  its  total  assets, 
the  Portfolio  will  mark  the  value  of  the 
collateral  to  market  each  day  and  will 
pledge  such  additional  collateral  as  is 
necessary  to  maintain  the  market  value 
of  the  collateral  that  secures  each 


outstanding  Interfund  Loan  equal  to  at 
least  102%  of  the  outstanding  principal 
value  of  the  loan. 

6.  No  Portfolio  may  lend  to  another 
Portfolio  through  the  Credit  Facility  if 
the  loan  would  cause  its  aggregate 
outstanding  loans  though  the  Credit 
Facility  to  exceed  15%  of  its  net  assets 
at  the  time  of  the  loan. 

7.  A  Portfolio's  Interfund  Loans  to  any 
one  Portfolio  shall  not  exceed  5%  of  the 
lending  Portfolio's  current  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  purposes  of  this 
condition. 

9.  A  Portfolio's  participation  in  the 
Credit  Facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  oraanizational  documents. 

10.  Except  as  set  forth  in  this 
condition,  no  Portfolio  may  borrow 
through  the  Credit  Facility  unless  the 
Portfolio  has  a  policy  that  prevents  the 
Portfolio  from  borrowing  for  other  than 
temporary  or  emergency  purposes, 
except  that  certain  Portfolios  may 
engage  in  reverse  repurchase  agreements 
for  any  purpose.  In  the  case  of  a 
Portfolio  that  does  not  have  such  a 
policy,  the  Portfolio  may  borrow 
through  the  Credit  Facility  only  if  such 
borrowings,  as  measured  on  the  day 
when  the  most  recent  loan  was  made, 
will  not  exceed  the  greater  of  125%  of  . 
the  Portfolio's  total  net  cash 
redemptions  and  102%  of  sales  fails  for 
the  preceding  seven  calendar  days. 

11.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Portfolio  and  may  be  repaid  on 
any  day  by  a  borrowing  Portfolio. 

12.  The  Credit  Facility  Committee 
will  calculate  total  Portfolio  borrowing 
and  lending  demand  through  the  Credit 
Facility,  and  allocate  Interfund  Loans  on 
an  equitable  basis  among  the  Portfolios, 
without  the  intervention  of  any  portfolio 
manager  of  the  Portfolios.  The  Credit 
Facility  Committee  will  not  solicit  cash 
for  the  Credit  Facility  from  any  Portfolio 
or  prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. 
The  Credit  Facility  Committee  will 
invest  any  amounts  remaining  after 
satisfaction  of  borrowing  demand  in 
accordance  with  the  standing 
instructions  from  portfolio  managers  or 
return  remaining  amounts  to  the 
Portfolios.    . 

13.  The  Credit  Facility  Committee  and 
the  Advisers  will  monitor  the  Interfund 
Loan  Rate  charged  and  the  other  terms 
and  conditions  of  the  Interfund  Loans 
and  will  make  a  quarterly  report  to  the 
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Boards  concerning  the  participation  of 
the  Portfolios  in  the  Credit  Facility  and 
the  terms  and  other  conditions  of  any 
extensions  of  credit  under  the  Credit 
Facility. 

14.  The  Board  of  each  Fund, 
including  a  majority  of  the  Independent 
Directors,  will  (a)  review  no  less 
frequently  than  quarterly  the 
participation  by  the  Fund's  Portfolios  in 
the  Credit  Facility  during  the  preceding 
quarter  for  compliance  with  the 
conditions  of  any  order  permitting  the 
transactions;  (b)  establish  the  Bank  Loan 
Rate  formula  used  to  determine  the 
Interfund.Loan  Rate  on  Interfund  Loans 
and  review  no  less  frequently  than 
annually  the  continuing  appropriateness 
of  the  Bank  Loan  Rate  formula:  and  (c) 
review  no  less  frequently  than  annually 
the  continuing  appropriateness  of  the 
Portfolios'  participation  in  the  Credit 
Facility. 

15.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  the 
default  is  not  cured  within  two  business 
days  frtim  its  maturity  or  bom  the  time 
the  lending  Portfolio  makes  a  demand 
for  pajrment  under  the  provisions  of  the 
Interfund  Lending  Agreement,  the 
Adviser  to  the  lending  Portfolio 
promptly  will  refer  the  loan  for 
arbitration  to  an  independent  arbitrator 
selected  by  the  Boards  of  the  Fimds 
whose  Portfolios  are  involved  in  the 
loan  who  will  serve  as  arbitrator  of 
disputes  concerning  Interfund  Loans.  If 
the  dispute  involves  Portfolios  with 
separate  Boards,  the  Board  of  each 
Portfolio  will  select  an  independent 
arbitrator  that  is  satisfactory  to  those 
Boards.  The  arbitrator  will  resolve  any 
problem  promptly  and  the  arbitrator's 
decision  will  be  binding  on  both 
Portfolios,  The  arbitrator  will  submit,  at 
least  annually,  a  written  report  to  the 
Boards  setting  forth  a  description  of  the 
nature  of  any  dispute  and  the  actions 
taken  by  the  Portfolios  to  resolve  the 
dispute. 

16.  Each  Fimd,  on  behalf  of  its 
Portfolios,  will  maintain  and  preserve 
for  a  period  of  not  less  than  six  years 
from  the  end  of  the  fiscal  year  in  which 
any  transaction  under  the  Credit  Facility 
occurred,  the  first  two  years  in  an  easily 
accessible  place,  written  records  of  all 
such  transactions  setting  forth  a 
description  of  the  terms  of  the 
transaction,  including  the  amoimt,  the 
maturity,  and  the  Interfund  Loan  Rate, 
the  rate  of  interest  available  at  the  time 
on  short-term  repurchase  agreements 
and  commercial  bank  borrowings,  and 
such  other  information  presented  to  the 
Fimd's  Board  in  connection  with  the 
review  required  by  conditions  13  and 
14. 


17.  The  Credit  Facility  Committee  and 
the  Advisers  will  prepare  and  submit  to 
the  Boards  of  the  Fimds  for  review  an 
initial  report  describing  the  operations 
of  the  Credit  Facility  and  the  procedures 
to  be  implemented  to  ensure  that  all 
Portfolios  are  treated  fairly.  After  the 
commencement  of  operation  of  the 
Credit  Facility,  the  Credit  Facility 
Committee  and  the  Advisers  will  report 
on  the  operations  of  the  Credit  Facility 
at  the  quarterly  meetings  of  the  Boards 
of  the  Funds. 

In  addition,  for  two  years  following 
the  commencement  of  the  Credit 
Facility,  the  independent  public 
accountants  for  each  Portfolio  shall 
prepare  an  annual  report  that  evaluates 
the  respective  Adviser's  assertion  that 
the  Credit  Facility  Committee  and  the 
Adviser  have  established  procedures 
reasonably  designed  to  achieve 
compliance  with  the  conditions  of  the 
order.  The  report  shall  be  prepared  in 
accordance  with  the  Statements  on 
Standards  for  Attesting  Engagements 
No.  3  and  it  shall  be  filed  pursuant  to 
Sub-Item  77Q3  of  Form  N-SAR.  In 
particular,  the  report  shall  address 
procedures  designed  to  achieve  the 
following  objectives:  (a)  That  the 
Interfund  Loan  Rate  will  be  higher  than 
the  Repo  Rate,  but  lower  than  the  Bank 
Loan  Rate,  and  if  applicable,  the  Lines 
of  Credit  Rates;  (b)  compliance  with  the 
collateral  requirements  as  set  fbrth  in 
the  application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending;  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  establish  by 
the  Boards;  and  (e)  that  the  Interfund 
Loan  Rate  does  not  exceed  the  interest 
rate  on  any  third  party  borrowings  of  a 
borrowing  Portfolio  at  the  time  of  the 
Interfund  Loan. 

After  the  final  report  is  filed,  the 
Portfolio's  independent  public 
accoimtants  in  connection  with  their 
Portfolio  audit  examinations,  will 
continue  to  review  the  operation  of  the 
Credit  Facility  for  compliance  with  the 
conditions  of  the  application  and  their 
review  will  form  the  basis,  in  part,  of 
the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 

18.  No  Portfolio  will  participate  in  the 
Credit  Facility  upon  receipt  of  requisite 
regulatory  approval  luiless  it  has  fully 
disclosed  in  its  SAI  all  material  facts 
about  its  intended  participation. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-15426  Filed  6-19-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSIOf^ 

[RelMse  No.  34--46075;  RIe  No.  SR-Amex- 
2002-52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stocic  Exchange  LLC  To 
Require  Members  and  Member 
Organizations  To  Establish  Anti-Money 
Laundering  Compliance  Programs 

June  13,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jime  3, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
Amex  Rule  431  (Anti-Money 
Laundering  Compliance  Program)  to 
require  members  and  member 
organizations  to  establish  anti-money 
laundering  programs  meeting  specific 
minimum  standards.  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics.^ 

Anti-Money  Laundering  Compliance 
Program 

Rule  431.  Each  member  organization 
and  each  member  not  associated  with  a 
member  organization  shall  develop  and 
implement  a  written  anti-money 
laundering  program  reasonably 
designed  to  achieve  and  monitor 
compliance  with  the  requirements  of  the 
Bank  Secrecy  Act  (31  U.S.C.  531 1.  et 


'  15  U.S.C.  78s(b)(l). 

M7  CFR  240.19l>4. 

3  The  Amex  did  not  underscore  all  of  the 
proposed  new  language  in  its  Form  19b-4.  Rather 
than  require  the  Amex  to  file  an  amendment  to 
correct  this  technical  omission,  the  Commission 
added  the  missing  underscoring,  to  ensure  that  all 
proposed  new  language  appears  in  italics  in  the 
Federal  Register. 
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9eq.),  and  the  implementing  regulations 
promulgated  thereunder  by  the 
Department  of  the  Treasury.  Each 
member  organization 's  anti-money 
laundering  program  must  be  approved, 
in  writing,  by  a  member  of  senior 
management. 

The  anti-money  laundering  programs 
required  by  this  Rule  shall,  at  a 
minimum: 

(1)  Establish  and  implement  policies 
and  procedures  that  can  be  reasonably 
expected  to  detect  and  cause  the 
reporting  of  transactions  required  under 
31  U.S.C.  5318(g)  and  the  implementing 
regulations  thereunder; 

(2)  Establish  and  implement  policies, 
procedures  and  internal  controls 
reasonably  designed  to  achieve 
compliance  with  the  Bank  Secrecy  Act 
and  the  implementing  regulations 
thereunder; 

(3)  Provide  for  independent  testing  for 
compliance  to  be  conducted  by  member 
or  member  organization  personnel  or  by 
a  qualified  outside  party; 

(4)  Designate  a  person  or  persons 
responsible  for  implementing  and 
monitoring  the  day-to-day  operations 
and  internal  controls  of  the  program; 
and 

(5)  Provide  ongoing  training  for 
appropriate  persons. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the' 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 

statements. 

ft 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  response  to  the  events  of 
September  11,  2001,  President  Bush 
signed  into  law  on  October  26,  2001  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act 
of  2001  (the  "Patriot  Act")  to  address 
terrorists  threats  through  enhanced 
domestic  security  measures,  expanded 
surveillance  powers,  increased 
information  sharing  and  broadened  anti- 


money  laundering  requirements.  The 
Patriot  Act  amends,  among  other  laws, 
the  Bank  Secrecy  Act,  as  set  forth  in 
Title  31  of  the  United  States  Code. 
Certain  provisions  of  Title  III  of  the 
Patriot  Act,  also  known  as  the 
International  Money  Laundering 
Abatement  and  Anti-Terrorist  Financing 
Act  of  2001  ("MLAA"),  impose 
affirmative  obligations  on  a  broad  range 
of  financial  institutions,  including 
broker-dealers,  specifically  requiring  the 
establishment  of  anti-money  laundering 
monitoring  and  supervisory  programs. 

MLAA  Section  352  required  all 
financial  institutions  (including  broker- 
dealers)  to  establish  anti-money 
laimdering  programs  by  April  24,  2002, 
that  include,  at  a  minimum:  (i)  Internal 
policies,  procedures  and  controls;  (ii) 
specific  designation  of  an  anti-money 
laundering  compliance  officer;  (iii) 
ongoing  employee  training  programs; 
and  (iv)  an  independent  audit  function 
to  test  the  anti-money  laundering 
program. 

In  addition  to  requiring  the 
establishment  of  anti-money  laundering 
programs,  the  MLAA  imposes 
additional  obligations,  including, 
without  limitation:  '^ 

— Implementation  of  special  measures 
with  respect  to  transactions  involving 
"Primary  Money  Laundering 
Concerns"  ("PMLCs"  are  particular 
foreign  jurisdictions  designated  by  the 
Department  of  Treasury),  including 
obtaining  and  maintaining  records  of 
beneficial  ownership  of  accounts; 
— Cooperation  and  information  sharing 
among  law  enforcement  and 
regulators  concerning  information 
about  individuals  or  entities  engaged 
in  or  suspected  of  money  laundering 
or  terrorism; 
— Identification  and  verification  of 
owners  of  new  accounts  for  both 
domestic  and  foreign  customers;  and 
— Prohibition  on  financial  institutions 
from  establishing,  maintaining, 
administering  or  managing 
correspondent  accounts  for  foreign 
shell  banks  (banks  with  no  physical 
presence  in  their  offshore 
jurisdiction). 

Additionally,  the  rules  to  be  issued  by 
the  Department  of  Treasury  in 
conjunction  with  the  Commission  and 
the  Federal  Reserve  Board  on  or  about 
July  1 ,  2002  will  require  registered 
securities  brokers  and  dealers,  among 
others,  to  file  Suspicious  Activity 
Reports  pursuant  to  Section  356  of  the 
Patriot  Act. 

The  Commission  has  already 
approved  the  New  York  Stock 
Exchange's  ("NYSE")  and  the  National 
Association  of  Securities  Dedlers,  Inc.'s 


("NASD")  proposed  rule  changes 
adopting  respective  new  rules  requiring 
their  members  and  member 
organizations  to  establish  anti-money 
laundering  compliance  programs  with 
the  minimum  standards  described 
above.*  Proposed  Amex  Rule  431 
involves  a  similar  requirement.  The 
Anaex  is  the  designated  examining 
authority  for  almost  300  broker-dealers. 
Virtually  all  of  those  firms  clear  through 
other  brokerage  firms  that  are  either 
NYSE  or  NASD  members  and,  therefore, 
do  not  carry  customer  funds  or 
securities  on  their  own.  While  the 
clearing  firms  will  have  primary 
responsibility  for  anti-money  laundering 
compliance,  all  broker-dealers  are 
covered  by  the  law.  In  implementing  the 
proposed  rule,  the  Amex  will  make  sure 
that  the  specific  standards  it  develops, 
and  the  Amex's  enforcement  of  the 
Rule,  recognizes  the  significant 
differences  between  self-clearing  firms 
and  those  that  do  not  handle  customer 
fimds  or  securities,  or  do  not  maintain 
customer  accounts. 

As  noted  above,  many  of  the  federal 
regulations  that  will  help  clarify  the 
application  of  the  requirements  of  the 
Patriot  Act  to  our  members  and  member 
organizations  are  awaiting  issuance  in 
the  coming  months.  Adoption  of 
proposed  Amex  Rule  431  establishes  a 
regulaton,'  framework  for  members  and 
member  organizations  pending  issuance 
of  further  regulatory  guidance. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
"rule  change  is  consistent  with  Section 
6(b)  of  the  Act  *  in  general  and  furthers 
the  objectives  of  Section  6(b)(5) «  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  seciirities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


*  Sm>  Securities  Exchange  Act  Release  No.  45798 
(April  22.  2002).  67  FR  20854  (April  26.  2002)(SR- 
NASD-2002-24  and  SR-NVSE-2002-I0)(approval 
order). 

M5  U.S.C.  78flb). 

•  15  U.S.C.  78f[b)(5). 


42088 


Federal  Register / Vol.  67,  No.  119 /Thursday,  June  20,  2002 /Notices 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii]  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  niunber 
SR-Amex-2002-52  and  should  be 
submitted  by  July  11,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jili  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  02-15574  Filed  6-19-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46077;  File  No.  SR-NASD- 
2002-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  National  Association  of  Securities 
Dealers,  Inc.  Relating  To  Amending 
Code  of  Arbitration  Procedure  To 
Conform  Rule  10314(b)  to  the  Current 
Minimum  Standard  Applicable  to 
Claims 

June  14.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  May  9, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary,  NASD  Dispute 
Resolution,  Inc.  ("NASD  Dispute 
Resolution")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  NASD  Dispute  Resolution.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Dispute  Resolution  is 
proposing  to  amend  the  Code  of 
Arbitration  Procedure  to  conform  Rule 
10314(b)  to  the  current  minimum 
standard  applicable  to  claims.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

CODE  OF  ARBITRATION  PROCEDURE 


10314.    Initiation  of  Proceedings 

(a)  Unchanged. 

(b)  Answer — Defenses,  coimter  Claims 
and/or  Cross-Claims: 

(1)  Within  45  calendar  days  from 
receipt  of  the  Statement  of  Claim, 
Respondent(s)  shall  serve  each  party 
with  an  executed  Submission 
Agreement  and  a  copy  of  the 
Respondent's  Answer.  Respondent's 
executed  Submission  Agreement  and 
Answer  shall  also  be  filed  with  the 
Director  of  Arbitration  with  sufficient 
additional  copies  for  the  arbitrator(s) 
along  with  any  deposit  required  under 
the  schedule  of  fees.  The  Answer  shall 
specify  all  [available  defenses  and] 


M7  CFR  20O.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19l>-4. 


relevant  facts  and  available  defenses 
[thereto  that  will  be  relied  upon  at  the 
heciring]  to  the  Statement  of  Claim 
submitted  and  may  set  forth  any  related 
Coimterclaim  the  Respondent(s)  may 
have  against  the  Claimant,  any  Cross- 
Claim  the  Respondent(s)  may  have 
against  any  other  named  Respondent(s), 
and  any  Third-Party  Claim  against  any 
other  party  or  person  based  on  any 
existing  dispute,  claim,  or  controversy 
subject  to  arbitration  imder  this  Code. 

(2)  (A)  A  Respondent,  Responding 
Claimant,  Cross-Claimant,  Cross- 
Respondent,  or  Third-Party  Respondent 
who  pleads  only  a  general  denial  [as  an 
Answer]  to  a  pleading  that  states 
specific  facts  and  contentions  may, 
upon  objection  by  a  party,  in  the 
discretion  of  the  arbitrators,  be  barred 
from  presenting  any  facts  or  defenses  at 
the  time  of  the  hearing. 

(Remainder  of  rule  unchanged.) 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ttie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Dispute  Resolution  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NASD  Dispute  Resolution  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose  • 

NASD  Dispute  Resolution  proposes  to 
amend  the  Code  to  conform  Rule 
10314(b)  to  the  current  minimum 
standard  applicable  to  claims,  so  that 
Answers  need  only  specify  relevant 
facts  and  available  defenses  to  the 
Statement  of  Claim  that  was  submitted 
by  the  claimant,  rather  than  specifying 
all  such  facts  and  defenses  that  may  be 
relied  upon  at  the  hearing. 

As  background,  NASD  Dispute 
Resolution  recently  streamlined  its 
procedures  for  review  of  arbitration 
claims,  NASD  Dispute  Resolution  does 
not  consider  a  Statement  of  Claim  to  be 
deficient  if  it  meets  the  minimum 
requirements  of  a  properly  signed 
Uniform  Submission  Agreement  that 
names  the  same  respondents  as  shown 
on  the  Statement  of  Claim,  proper  fees, 
and  sufficient  copies  of  the  Statement  of 
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Claim.  This  has  accelerated  the  claims 
review  process,  so  that  claims  can  be 
served  promptly  after  filing.^ 
Accordingly",  the  Statement  of  Claim 
may  not  contain  details  on  the  evidence 
to  be  presented  at  the  hearing, 

Rule  10314(b)(1)  currently  provides, 
however,  that  the  "Answer  shall  specify 
all  available  defenses  and  relevant  facts 
thereto  that  will  be  relied  upon  at  the 
hearing,"  and  Rule  10314(b)(2)(B) 
provides  that  a  "Respondent  who  fails 
to  specify  all  available  defenses  and 
relevant  facts  in  such  party's  Answer 
may,  upon  objection  by  a  party,  in  the 
discretion  of  the  arbitrators,  be  barred 
ft-om  presenting  such  facts  or  defenses 
not  included  in  such  party's  Answer  at 
the  hearing."'*  Similarly,  Rule 
10314(b)(2)(A)  provides  that 
"Respondent  who  pleads  only  a  general 
denial  as  an  Answer  may,  upon 
objection  by  a  party,  in  the  discretion  of 
the  arbitrators,  be  barred  ft'om 
presenting  any  facts  or  defenses  at  the 
time  of  the  hearing." 

The  National  Aroitration  and 
Mediation  Committee  INAMC)  of  NASD 
Dispute  Resolution  ^  determined  that 
the  above  provisions  could  place  the 
respondent  at  an  unfair  disadvantage 
because  the  initial  claim  may  be  quite 
brief,  but  may  be  expanded  substantially 
by  the  time  of  the  hearing.  Based  on 
Rule  10314(b),  the  arbitrators  may 
prevent  the  respondent  from 
introducing  additional  facts  or  defenses 
to  the  expanded  claim.  The  NAMC 
recommended,  therefore,  that  Rule 
10314(b)(1)  be  amended  to  provide  that 
the  Answer  should  only  be  required  to 
specify  all  relevant  facts  and  available 
defenses  to  the  Statement  of  Claim 
submitted,  which  would  make  the 
requirement  consistent  with  the 
streamlined  claims  procediue;  and  that 


'  Although  the  Uniform  Forms  Guide  (last 
amended  April  2001)  (Http://ww\i\nasdadr.com/ 
pdf-text/unifonn  Jorms_guide.pdf)  continues  to 
recommertd  that  the  Statement  of  Claim  set  forth 
the  details  of  the  dispute,  informal  guidance  for 
parties  on  the  Dispute  Resolution  Website  now 
states,  "A  claim  is  reviewed  for  the  minimum 
requirements  of  a  properly  signed  Submission 
Agreement,  proper  fees,  and  sufficient  copies  of  the 
Statement  of  Claim.  The  Statement  of  Claim  should 
include  the  dollar  amount  of  damages  requested, 
end  the  type  of  claims  being  made.  Any  deficiencies 
can  delay  the  service  of  the  claim."  Arbitration  Case 
Flow  (HttpJ/www.nasdadr.com/arh  case Jlow. asp) 
(visited  May  3,  2002). 

*The  term  "defenses"  in  Rule  10314  is 
understood  to  include  not  only  defenses  to  the 
specific  allegations  in  the  Statement  of  Claim,  but 
also  any  affirmative  defenses  that  the  respondent 
may  wish  to  set  forth. 

5  NASD  Dispute  Resolution  states  that  the  NAMC 
includes  representation  from  public  investors,  from 
the  securities  industry,  and  from  the  neutrals 
serving  in  the  NASD  Dispute  Resolution  forum. 
NASD  Dispute  Resolution  additionally  states  that 
this  diverse  composition  ensures  a  neutral  approach 
io  the  administration  of  the  forum. 


Rule  10314(b)(2)(A)  be  amended  to 
apply  only  to  general  denials  to 
pleadings  that  state  specific  facts  and 
contentions. 

2.  Statutory  Basis 

NASD  Dispute  Resolution  believes 
that  the  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(6)  of  the  Act,«  which  requires, 
among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  Dispute 
Resolution  believes  that  the  proposed 
rule  change  will  protect  investors  and 
the  public  interest  by  harmonizing  the 
requirements  for  claimants  and 
respondents. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Dispute  Resolution  does  not 
believe  that  the  proposed  rule  change 
urill  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-2002-62  and  should  be 
submitted  by  July  11.  2002. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.' 

lill  M.  Peterson. 

Assistant  Secretary. 

(FR  Doc.  02-15572  Filed  6-19-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-46070;  File  No.  SR-PCX- 
2002-28] 

Self'Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Changes  to  the  PCX's  Schedule  of 
Fees  and  Charges  for  Exchange 
Services 

June  12,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder, 2 
notice  is  hereby  given  that  on  May  29, 
2002,  the  Pacific  Exchange,  Inc.  ("PCX") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
hems  I,  II  and  III  below,  which  the  PCX 
has  prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
ftom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly  owmed 
subsidiary  PCX  Equities,  Inc.  ("PCXE"), 
is  proposing  to  modify  its  fee  schedule 
for  services  provided  to  Equities 


"15  U.S.C.  78o-3(b)(6). 


'17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(ll. 
'17CFR240.19b-4. 
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Trading  Permit  ("ETP")  Holders  and 
Sponsored  Participants  ^  on  the 
Archipelago  Exchange  ("ArcaEx"),  the 
equities  trading  facility  of  PCXE.  The 
text  of  the  proposed  rule  change  is 
available  at  the  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
piupose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  the 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PCX,  through  its  wholly  owned 
subsidiary  PCXE,  proposes  to  amend  its 
fees  charged  to  ETP  Holders  and 
Sponsored  Participants  (collectively 
"Users")  that  access  the  ArcaEx  trading 
facility  to:  (1)  Reduce  the  per-share 
transaction  fee  charged  to  Users  that 
take  liquidity  from  the  ArcaEx  Book;  (2) 
increase  the  per-share  transaction  fee  for 
orders  that  are  routed  away  and 
executed  by  another  market  center  or 
participant;  (3)  clarify  the  application  of 
the  current  odd-lot  transaction  fee;  (4) 
introduce  a  liquidity  provider 
transaction  credit  for  Users;  (5)  increase 
the  amount  of  the  per-share  transaction 
credit  provided  to  registered  market 
makers  for  any  "Q  Orders"  *  executed 
against  Users'  orders;  (6)  adopt  a  new 
per-share  transaction  fee  for  processing 
ArcaEx  market  makers'  "drop  copies"  ^ 
of  their  trades  executed  on  other  market 
centers;  (7)  introduce  a  mechanism  for 
sharing  market  data  revenue  with  Users; 
and  (8)  establish  User  connectivity  fees 
for  ArcaEx.  The  proposed  changes  to  the 


'A  "Sponsored  Participant"  means  "a  person 
which  has  entered  into  a  sponsorship  arrangement 
with  a  Sponsoring  ETP  Holder  pursuant  to  (PCXE) 
Rule  7.29."  See  PCXE  Rule  l.l(tt). 

''Q  Orders  are  limit  orders  that  a  market  maker 
submits  to  ArcaEx  in  securities  in  which  the  market 
maker  is  registered  to  trade.  See  PCXE  Rule  7.31(k). 

'A  "drop  copy"  is  an  electronic  report  of  a 
.  transaction  for  a  market  maker's  account  that  is 
executed  on  another  market  center  and  that  has 
been  prepared  for  informational  purposes  (e.^.. 
market  maker  inventory  tracking,  surveillance  audit 
bail). 


PCX's  Schedule  of  Fees  and  Charges  are 
discussed  below. 

On  October  25,  2001,  the  Commission 
approved  the  PCX's  proposed  rule 
change  to  establish  ArcaEx  as  a  new 
electronic  trading  facility  of  PCXE.^ 
ArcaEx  is  a  fully  electronic  securities 
trading  facility  for  use  by  ETP  Holders 
and  their  customers.  The  PCX  and  PCXE 
are  responsible  for  all  regulatory 
functions  related  to  the  facility,  and 
Archipelago  Exchange,  L.L.C.,  a 
subsidiary  of  Archipelago  Holdings, 
L.L.C.,  is  responsible  for  the  business  of 
the  facility  to  the  extent  that  these 
activities  are  not  inconsistent  with  the 
regulatory  and  oversight  fiuictions  of  the 
PCX  and  PCX^-  ArcaEx  commenced 
operations  on  March  22,  2002,  replacing 
the  PCXE's  traditional  trading  floor 
facilities. 

Summary  of  Proposed  Fee  Changes 
Transactions  Fees 

The  PCX.ciuxently  charges  all  Users  a 
transaction  fee  of  $0,003  per  share  for 
orders  that  extract  liquidity  by 
responding  to,  and  executing  against, 
orders  residing  in  the  ArcaEx  Book.^ 
The  PCX  is  proposing  to  reduce  this 
transaction  fee  to  $0,002  per  share,  but 
it  will  continue  to  apply  the  current  fee 
of  $0,003  per  share  for  transactions 
executed  in  Exchange-Traded  Fimd 
shares  ("ETFs").  The  PCX  believes  that 
this  fee  change  will  provide  incentives 
for  increasing  order  flow  to  ArcaEx  and 
will  attract  resting  limit  orders  into  the 
ArcaEx  Book,  which  will  help  promote 
liquidity,  transparency,  and  in  tiun, 
price  discovery.  The  PCX  notes  that  the 
following  items  continue  to  be  excluded 
from  this  fee:  (1)  Directed  orders, 
regardless  of  account  type,  that  are 
matched  within  the  directed  order 
process; "  (2)  directed  orders  for  the 
accoimt  of  a  retail  public  customer  that 
are  executed  partidly  or  in  their  entirety 


"  See  Securities  Exchange  Act  Release  No.  44983 
(October  25,  2001).  66  FR  55225  (November  1.  2001) 
(SR-PCX-OO-25). 

'  ArcaEx  maintains  an  electronic  file  of  orders, 
called  the  ArcaEx  Book,  through  which  orders  are 
displayed  and  matched.  The  ArcaEx  Book  is 
divided  into  four  components,  called  processes — 
the  directed  order  process,  the' display  order 
process,  the  working  order  process,  and  the  tracking 
order  process.  See  PCXE  Rules  7.36  and  7.37  for  a 
detailed  description  of  these  order  execution 
processes. 

'The  directed  order  process  is  the  first  step  in  the 
ArcaEx  execution  algorithm.  Through  this  process. 
Users  may  direct  an  order  to  a  market  maker  with 
whom  they  have  a  relationship  and  the  market 
maker  may  execute  the  order.  To  access  this 
process,  the  User  must  submit  a  directed  order, 
which  is  a  market  or  limit  order  to  buy  or  sell  that 
the  User  directs  to  the  a  particular  market  maker. 
See  PCXE  Rule  7.37(a)  (description  of  the  directed 
order  process). 


via  the  other  order  processes;  ^  (3) 
orders  executed  in  the  Opening  Auction 
and  the  Market  Order  Auction;  ^°  (4) 
cross  orders; "  (5)  commitments 
received  through  the  Intermarket 
Trading  System  ("ITS");  and  (6) 
participants  in  the  Nasdaq/National 
Market  System/Unlisted  Trading 
Privileges  Plan  ("Plan")  that  transmit 
orders  via  telephone. '^ 

The  PCX  is  also  proposing  to  increase 
from  $0,003  to  $0,004  the  per-share 
transaction  fee  charged  to  any  unfilled 
or  residual  portion  of  a  User's  order 
(including  a  retail  public  customer 
order) '3  that  is  routed  away  via  ArcaEx 
and  executed  by  another  market  center 
or  participant.  The  PCX  believes  that 
this  fee  is  reasonable  and  is  structured 
to  allocate  fairly  the  costs  of  operating 
the  ArcaEx  facility.  Consistent  with  the 
terms  of  the  ITS  Plan,  the  PCX  will  not 
apply  this  transaction  fee  for 
commitments  sent  through  ITS. 

Odd  and  Mixed  Lots 

The  PCX  proposes  to  amend  its  fee 
schedule  to  clarify  that  all  odd-lot 
orders  (including  the  odd-lot  portion  of 
a  mixed  lot)  are  subject  to  the  $0.03  per- 
share  transaction  fee.  This  fee  is  not 
restricted  to  inbound  odd-lot  orders  as 
incorrectly  reflected  in  the  current  fee 
schedule.  The  PCX  notes  that  odd-lot 
orders  that  are  created  as  a  result  of  a 
partial  fill  of  a  roimd  lot  will  continue  ° 
to  be  excluded  froin  this  fee. 

Market  Maker  Transaction  Credits 

Cturently,  registered  market  makers 
receive  a  credit  of  $0,001  per  share  for 
any  Q  Orders  they  have  entered  that  are 
executed  against  Users'  orders.'*  The 
PCX  is  proposing  to  increase  this  Credit 


"  If  a  retail  public  customer  order  has  not  been 
executed  in  its  entirety  after  progressing  through 
the  directed  order,  display  order,  working  order, 
and  tracking  order  processes,  the  remaining  portion 
of  such  order,  if  eligible,  will  be  routed  to  another 
market  center  or  participant.  Any  executed  portion 
of  that  order  will  be  subject  to  the  proposed 
transaction  fee  of  $0,004  per  share,  as  discussed 
below. 

>°  See  PCXE  Rules  7.35(b)  and  (c)  for  a  detailed 
description  of  the  Opening  Auction  and  the  Market 
Order  Auction,  respectively. 

' '  A  cross  order  is  defined  as  a  two-sided  order 
with  instructions  to  match  the  identified  buy-side 
with  the  identified  sell-side  at  a  specified  price  (the 
cross  price),  subject  to  price  improvement 
requirements.  See  PCXE  Rule  7.31(s). 

■2  See  )oint  Self-Regulatory  Organization  Plan 
Governing  the  Collection,  Consolidation  and 
Dissemination  of  Quotation  and  Transaction 
Information  for  Exchange-Listed  Nasdaq/National 
Market  System  Securities  Traded  on  Exchanges  on 
an  Unlisted  Trading  Privilege  Basis,  Section  IX 
("Market  Access"). 

'■■'  See  footnote  9,  supra. 

"The  current  S0.002  per  share  credit  that  is 
provided  to  any  market  maker  that  executes  against 
an  odd-lot  order  in  the  Odd  Lot  Tracking  Order 
Process  will  remain  in  effect. 
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to  $0.0015  per  share.  This  increase  in 
credit  is  designed  to  provide  an 
additional  incentive  to  firms  to  become 
market  makers  and  to  build  liquidity  in 
the  ArcaEx  Book,  which  will  foster  price 
competition  and  order  interaction. 

Market  Maker  "Drop  Copy"  Processing 
Fee 

The  PCX  is  proposing  to  adopt  a  new 
$0,001  per-share  fee  for  processing 
ArcaEx  market  makers'  drop  copies  '^  of 
their  transactions  executed  on  other 
market  centers.  In  addition,  the  PCX  is 
clarifying  that  such  off-board  trades  are 
not  eligible  for  the  market  maker 
transaction  credit  or  User  transaction 
credit.  The  PCX  believes  that  this  fee  is 
reasonable  and  is  structured  to  allocate 
fairly  the  costs  of  operating  the  ArcaEx 
facility. 

User  Transaction  Credit 

j  I  The  PCX  is  proposing  to  establish  a 
tdansaction  credit  for  Users  who  provide 
liquidity  in  the  ArcaEx  Book.  Under  the 
proposal,  a  User  that  enters  a  resting 
limit  order  into  the  Book  that  is 
subsequently  executed  against  an 
incoming  marketable  order  in  a  listed 
equity  security  that  is  traded  on  ArcaEx 
(on  an  unlisted  or  listed  basis)  will 
receive  a  credit  of  $0,001  per  share.  In 
the  case  of  an  ETF,  a  User  that  provides 
liquidity  will  receive  a  transaction 
credit  of  $0,002  per  share.  This  credit  is 
designed  to  enhance  market  efficiency 
and  fairness  by  offering  incentives  to 
market  participants  that  provide 
liquidity  through  ArcaEx.  Any  credit 
received  by  a  User  will  be  applied  to 
reduce  any  charges  payable  to  ArcaEx. 
Any  remaining^  balance  may  be  paid 
directly  to  the  User. 

Market  Data  Revenue  Sharing  Credit 

The  PCX  proposes  to  share  a  portion 
of  its  gross  revenues  derived  from 
market  data  fees  (i.e.,  tape  revenue)  with' 
(i)  any  User  that  provides  liquidity  by 
entering  a  resting  limit  order  into  the 
ArcaEx  Book  that  is  then  executed 
against  an  incoming  marketable  order 
within  the  display  order,  working  order, 
or  tracking  order  processes;  (ii)  any 
market  ms^er  that  executes  against  a 
directed  order  within  the  directed  order 
process;  '^  and  (iii)  any  User  that 
represents  all  of  one  $ide  and  all  or  a 
portion  of  the  other  side  of  a  cross-order 
execution. '^  Under  the  proposal,  any 
User  that  meets  the  requirements  stated 
in  subsection  (i),  above,  will  receive  a 
50  percent  tape  revenue  credit  per 
qualifying  transaction  that  is  reported 


"  See  footnote  5,  supra. 
'"See  footnote  8,  supra. 
"  See  footnote  1 1 ,  supra. 


over  the  Consolidated  Tape 
Association's  Network.  Any  User  that 
meets  the  requirements  stated  in 
subsections  (ii)  and  (iii),  above,  will 
receive  a  100  percent  tape  revenue 
credit  per  qualifying  transaction,  lliis 
proposal  is  similar  to  tape  revenue 
sharing  programs  already  established  by 
Nasdaq  and  various  exchanges.'*  The 
proposed  tape  revenue  credit  is 
intended  to  create  additional  incentives 
to  participants  to  provide  liquidity  on 
the  ArcaEx  facility. 

The  proposed  market  data  revenue 
sharing  credit  will  become  operative  on 
a  pilot  basis,  commencing  on  June  1, 
2002  and  ending  on  June  28,  2002. 
During  the  pilot  period,  the  PCX  will 
assess  the  effect  of  the  rule  change  on 
market  participants  and  may  file 
additional  changes  to  the  level  or 
structure  of  its  fees. 

User  Coimectivity  Fees 

Users  are  able  to  route  orders  to  the 
ArcaEx  trading  facility  via  RealTick,  a 
proprietary  front-end  workstation,  or  the 
FIX  application  programming  interface. 
Currently,  the  PCX  does  not  charge 
Users  for  the  costs  incurred  in 
establishing  the  initial  line  connection 
(this  includes  one  router  and  one 
circuit)  to  the  ArcaEx  trading  facility. 
The  PCX  is  now  proposing  to  adopt  an 
initial  connectivity  fee  that  would 
consist  of  a  variable  pass-through  charge 
that  Users  would  pay  for  access  to  the 
system.  These  charges  relate  to  the 
hardware,  software,  and  network  costs 
associated  with  connecting  to  the 
system.  Users  would  pay  the  actual 
charges  incurred  by  the  Archipelago 
Exchange,  L.L.C.,  the  operator  of  the 
ArcaEx  facility,  or  the  service  provider 
retained  for  the  work  being  performed. 
The  PCX  notes  that  Users  that  wish  to 
obtain  redundant  or  additional 
coimections  would  continue  to  be 
assessed  this  variable  pass-through 
charge.  The  PCX  also  proposes  to  charge 
Users  that  access  the  ArcaEx  trading 
system  via  the  RealTick  interface  a 
monthly  fee  of  $300  for  each 
workstation. 

The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  '^  in  general,  and  section 
6(b)(4)  of  the  Act,2o  in  particular,  in  that 


"  See,  e.g.,  Securities  Exchange  Act  Release  No. 
45642  (March  26.  2002),  67  FR  15436  (April  1, 
2002)  (SR-CSE-2002-03):  Securities  Exchange  Act 
Release  No.  45342  (lanuarv  28,  2002),  67  FR  5019 
(February  1,  2002)  (SR-NASD-2001-96);  Securities 
Exchange  Act  Release  No.  41238  (March  31,  1999), 
64  FR  17204  (April  8.  1999)  (SR-CSE-99-03); 
Securities  Exchange  Act  Release  No.  40591  (October 
22, 1998).  63  FR  58078  (October  29.  1998)  (SR- 
BSE-98-9). 

•9  15U.S.C.  78f(b). 

M15U.S.C.  78fn))(4). 


it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  PCX  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  EfifectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge, 
and  therefore  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  21  and  Rule  19b-4{f)(2)  thereunder.** 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of-Comments 

Interested  persons  are  invited  to 
submit  vvrritten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No.    . 


"  15  U.S.C.  78s(b)(3)(A). 
"17CFR240.19b-4(f)(2). 
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SR-PCX-2002-28  and  should  be 
submitted  by  July  11,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^3 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  02-15573  Filed  &-19-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46071;  File  No.  SR-PCX- 
2002-27] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  To  Adopt  a  New 
Order  Modifier  Called  "Timed  Order" 
and  To  Adopt  a  New  interpretation 
Under  PCXE  Rules  1.1(r)  and  7.37 

July  12,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,  ^ 
notice  is  hereby  given  that  on  May  20, 
2002,  the  Pacific  Exchange,  hic.  ("PCX") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rale  change  as  described  in 
Items  I,  n  and  m  below,  which  the  PCX 
has  prepared.  On  Jime  7,  2002,  the  PCX 
filed  an  amendment  to  the  proposed 
rule  change.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  from  interested  persons  on 
the  proposed  rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly  owned 
subsidiary  PCX  Equities,  Inc.  ("PCXE"), 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange  ("ArcaEx"), 
the  equities  trading  facility  of  PCXE,  by: 

(1)  Adopting  a  new  order  modifier 
called  a  "Timed  Order"  for  use  by  ETP 
Holders  and  Sponsored  Participants;^ 

(2)  amending  its  interpretation  of  PCXE 
Rule  7.37  to  clarify  the  manner  in  which 
NOW  Orders  and  Primary  Only  Orders 
will  be  treated  on  the  ArcaEx  facility 
when  the  routing  of  such  orders  to  other 
market  centers  or  market  participants  is 
required;  (3)  clarifying  its  definition  of 
"Indicative  Match  Price"  as  it  relates  to 


"  17  CFR  20O.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240,19b-4. 

^A  "Sponsored  Participant"  means  "a  person 
which  has  entered  into  a  sponsorship  arrangement 
with  a  Sponsoring  ETP  Holder  pursuant  to  IPCXE) 
Rule  7.29."  See  PCXE  Rule  l.l(tt). 


the  opening  auctions;  and  (4)  making 
several  minor  technical  rule  changes  to 
correct  grammatical  or  typographical 
errors.  The  text  of  the  proposed  rule 
change  is  as  follows: 

Text  of  the  Proposed  Rule  Change* 

Rule  1 — Definitions 

Rules  l.lCaHq) — No  change. 

Indicative  Match  Price 

(r)  For  the  purposes  of  the  Opening 
Auction,  the  Market  Order  Auction  and 
the  Trading  Halt  Auction,  as  the  case 
may  be,  the  term  "Indicative  Match 
Price"  shall  mean  for  each  security  (1) 
the  price  at  which  the  maximum 
volume  of  shares  are  executable;  or  (2) 
if  there  are  two  or  more  prices  at  which 
the  maximum  volume  of  shares  are 
executable,  the  price  that  is  closest  to 
the  closing  price  of  the  previous  trading 
day's  normal  market  hours  {or,  in  the 
case  of  a  Trading  Halt  Auction,  the  last 
sale  during  normal  market  hours),  as 
determined  by  the  Consolidated  Tape 
will  establish  the  opening  price, 
provided  that  if  such  price  would  trade 
through  an  eligible  Limited  Price  Order 
designated  for  such  auction,  then  the 
opening  price  will  occur  at  the  best  price 
level  available  where  no  trade  through 
occurs. 

(s}-(aaa) — No  change. 
•        •        *        •        • 

Rule  7— Equities  Trading 

Cancellation  of  [Revisions  in] 
Transactions 

Rule  7.10 — No  change. 

***** 

Short  Sales 

Rule  7.16(a)-(c)— No  change. 

(d)  Exceptions.  The  provisions  of 
subsection  (a)  hereof  shall  not  apply  to: 

(l)-(8) — No  change. 

(9)  Any  sale  by  an  underwriter,  or  any 
member  of  a  sjmdicate  or  group 
participating  in  the  distribution  of  a 
security,  in  connection  with  an  over- 
allotment  of  securities,  or  any  lay-off 
sale  by  such  a  person  in  connection 
with  a  distribution  of  securities  through 
rights  or  a  standby  underwriting 
commitment!.];  or 

(10) — No  change. 

(e)-(f) — No  change. 


Orders  and  Modifiers 

Rule  7.31(a)-(p) — No  change. 

(q)  Timed  Order.  A  limit  Order  to  buy 
or  sell  that  is  to  remain  in  effect  until 
a  specified  time,  after  which  such  order 


*  New  text  is  italicized  and  deleted  text  i«  in 
brackets. 


or  the  portion  thereof  not  executed  is  to 
be  treated  as  cancelled.  The  specified 
time  interval  of  such  order  may  remain 
in  effect  for  one  or  more  consecutive 
trading  sessions  for  that  particular  day 
only.  [Reserved.] 

(r)-(x) — No  change. 
***** 

Opening  Session  Auctions 

Rule  7.35(a)-(d) — No  change. 

(e)  Transition  to  Core  Trading 
Session. 

(1) — No  change. 

(2)  Market  orders  entered  after  6:28 
am  (Pacific  Time)  and  before  6:30  am 
(Pacific  Time),  which  are  eligible  for 
either  the  Market  Order  Auction  or  the 
Core  Trading  Session,  shall  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later, 
unless  otherwise  provided  in  Rule  7.35 
[7.30](c)(2)(C). 

(3) — No  change. 

(f)— No  change. 
***** 

Order  Execution 

Rule  7.37.  Subject  to  the  restrictions 
on  short  sales  under  Rule  lOa-1  under 
the  Exchange  Act,  like-priced  orders, 
bids  and  offers  shall  be  matched  for 
execution  by  following  Steps  1  through 
5  in  this  Rule;  provided,  however,  for  an 
execution  to  occur  in  any  Order  Process, 
the  price  must  be  equal  to  or  better  than 
the  N6B0,  imless  the  Archipelago 
Exchange  has  routed  orders  to  [all]  away 
markets  at  the  NBBO,  where  applicable 
(however,  a  User  may  submit  a  NOW 
Order  or  Primary  Only  Order  that  may 
be  routed  to  an  away  market  without 
consideration  of  the  NBBO). 

(a)-{e) — No  cnange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  25,  2001,  the  Commission 
approved  the  PCX's  proposal  to 
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jstablish  ArcaEx  as  a  new  electronic 
trading  facility  of  PCXE.^  ArcaEx  is  a 
fiilly  electronic  securities  trading 
facility  for  use  by  ETP  Holders  and  their 
customers.  PCX  and  PCXE  are 
responsible  for  all  regulatory  functions 
related  to  the  facility,  and  Archipelago 
Exchange,  L.L.C.,  a  subsidiary  of 
Archipelago  Holdings,  L.L.C.,  is 
responsible  for  the  business  of  the 
facility  to  the  extent  that  these  activities 
are  not  inconsistent  with  the  regulatory 
and  oversight  fimctions  of  PCX  and 
PCXE.  ArcaEx  commenced  operations 
on  March  22,  2002,  replacing  the 
PCXE's  traditional  trading  floor 
facilities. 

1.  Timed  Order  Modifier 

As  part  of  its  continuing  effort  to 
jnhance  participation  in  its  electronic 
auction  market,  the  PCX  proposes  to 
adopt  a  new  order  modifier,  called  a 
"Timed  Order,"  for  use  by  ETP  Holders 
and  Sponsored  Participants  (collectively 
"Users")  on  ArcaEx.  The  PCX  proposes 
to  add  PCXE  Rule  7.31(q)  to  define  a 
Timed  Order.  A  Timed  Order  is  a  limit 
order  to  buy  or  sell  that  is  to  remain  in 
effect  imtil  a  specified  time,  after  which 
the  order  or  the  portion  thereof  not 
executed  is  to  be  treated  as  cancelled. 
The  specified  time  interval  of  the  order 
may  remain  in  effect  for  one  or  more 
consecutive  trading  sessions  for  that 
particular  day  only.^ 

The  PCX  believes  that  the  Timed 
Order  modifier  would  enable  a  User  to 
implement  its  own  customized  iheans 
for  accomplishing  the  order  execution. 
This  modifier  would  be  an  enhanced 
alternative  to  a  traditional  day  order  in 
that  a  shorter  time  interval  could  be 
specified  for  the  order  to  remain  in 
effect,  and  Users  would  be  able  to 
specify  in  advance  when  to  cancel  their 
outstanding  orders.  In  the  PCX's  view, 
this  would  afford  Users  more  flexibility 
in  applying  their  trading  strategies. 
Accordingly,  the  PCX  believes  that  the 
proposed  rule  would  promote  a  more 
efficient  and  effective  market  operation, 
and  would  enhance  the  investment 
choices  available  to  investors  over  a 
broad  range  of  trading  scenarios. 

2.  NOW  and  Primary  Only  Orders 

The  PCX's  current  rules  governing  the 
order  execution  processes  for  orders  in 
he  ArcaEx  Book  ^  are  set  forth  in  PCXE 


>  See  Securities  Exchange  Act  Release  No.  44983 
Octol>er  25.  2001).  66  FR  55225  (November  1,  2001) 
SR-PCX-00-25)  (hereinafter  "ArcaEx  Approval 
Order"). 

*  See  PCXE  Rule  7.34(a)  for  a  description  of 
ArcaEx's  trading  sessions. 

'  ArcaEx  maintains  an  electronic  file  of  orders, 
called  the  ArcaEx  Book,  through  which  orders  are 
displayed  and  matched.  The  ArcaEx  Book  is 


Rule  7.37.  The  proposed  rule  change 
provides  a  clarification  of  PCXE  Rule 
7.37  as  to  the  maimer  in  which  NOW 
Orders  and  Primary  Only  Orders  ("PO 
Orders")  would  be  treated  through 
ArcaEx's  trading  system  when  the 
routing  of  those  orders  to  other  market 
centers  or  market  participants  is 
required.  The  first  paragraph  of  PCXE 
Rule  7.37  states  that  "[s]ubject  to  the 
restrictions  on  short  sales  under  Rule 
lOa-1  under  the  Exchange  Act,  like- 
priced  orders,  bids,  and  offers  shall  be 
matched  for  execution  by  following 
Steps  1  through  5  in  this  Rule;  provided, 
however,  for  an  execution  to  occur  in 
any  Order  Process,  the  price  must  be 
equal  to  or  better  than  the  NBBO,  unless 
the  Archipelago  Exchange  has  routed 
orders  to  all  away  markets  at  the 
NBBO."  With  this  filing,  the  PCX  is 
proposing  to  add  interpretive  language 
to  make  it  clear  that  a  User  may  submit 
a  NOW  Order  or  PO  Order  that  may  be 
routed  away  to  other  markets  without 
consideration  of  the  NBBO.  The  PCX 
believes  that  this  interpretation  is  fairly 
implied  in  its  rules  that  define  these 
order  types  and  the  terms  of  the  ArcaEx 
Approval  Order. 

ArcaEx  has  been  designed  to  provide 
its  Users  with  a  choice  as  to  how  they 
wish  to  route  their  orders  to  away 
markets.  This  includes  NOW  Orders  and 
PO  Orders,  as  discussed  below.  Under 
PCXE  Rule  7.31(v),  a  NOW  Order  is  a 
Limited  Price  Order  »*  that  is  executed  in 
whole  or  in  part  on  the  ArcaEx,  and  the 
portion  not  so  executed  is  routed 
pursuant  to  Rule  7.37(d)  ^  to  one  or 
more  NOW  Recipients  for  immediate 
execution  when  received.  If  a  NOW 
Order  is  not  marketable  when  submitted 
to  ArcaEx,  it  is  cancelled.  Similarly,  any 
portion  of  the  order  that  the  NOW 
Recipient  does  not  immediately  execute 
is  cancelled.  NOW  Orders  may  not  be 
Directed  Orders. i°  For  purposes  of  a 
NOW  Order,  a  NOW  Recipient  means 
any  exchange,  ECN  or  other  broker- 
dealer  (i)  with  which  ArcaEx  maintains 
an  electronic  linkage,  including  ITS, 


divided  into  four  components,  called  processes — 
the  directed  order  process,  the  display  order 
process,  the  working  order  process,  and  the  tracking 
order  process.  See  PCXE  Rule  7.37  for  a  detailed 
description  of  these  order  execution  processes. 

"See  PCXE  Rule  1.1  (s)  ("Limited  Price  Order"  is 
deRned  as  any  order  with  a  specified  price  or  prices 
[e.g.,  limit  orders  and  working  orders,  other  than 
stop  orders). 

^The  routing  order  process  is  the  fifth  step  of  the 
ArcaEx  execution  algorithm,  which  involves 
routing  orders  away  to  other  market  centers  or 
market  participants  and  is  available  only  to  those 
ETP  Holders  who  have  entered  into  a  Routing 
Agreement.  See  PCXE  Rule  7.37(d)  (description  of 
"routing  order  process"). 

'"See  PCXE  Rule  7.31(1)  (definition  of  "directed 
order").  See  also  PCXE  Rule  7.37(a)  (description  of 
"directed  order  process"). 


and  (ii)  which  provides  instantaneous 
responses  to  NOW  Orders  routed  from 
ArcaEx.  The  PCXE  designates  from  time 
to  time  those  exchanges,  ECNs.  or  other 
broker-dealers  that  qualify  as  NOW 
Recipients." 

Similarly,  a  PO  Order  modifier 
enables  Users  to  implement  their  own 
customized  means  for  accomplishing 
the  order  execution.  As  defined  in  Rule 
7.31(x),  a  PO  Order  is  a  market  order,  for 
exchange-listed  securities  only,  that  is 
to  be  routed  as  a  market-on-open  order 
to  the  designated  primary  market  for 
participation  in  the  primary  market 
opening  or  re-opening  process.  A  PO 
Order  bypasses  the  order-execution 
processes  of  the  ArcaEx  Book  and  is 
routed  directly  to  the  designated 
primary  market. 

The  PCX  believes  that  the  NOW  and 
PO  order  types  involve  a  routing 
element  unique  to  ArcaEx.  These 
specific  orders  types  allow  a  User's 
instructions  to  take  precedence  over  the 
general  requirement  that  orders  will  be 
routed  to  away  markets  at  the  NBBO. 
The  PCX  believes  that  it  is  implicit  in 
the  current  definitions  of  these 
alternative  order  types  that  they  will  be 
processed  in  a  manner  consistent  with 
the  User's  instructions  and,  therefore, 
the  order  may  have  to  be  routed  to  away 
markets  that  are  not  quoting  at  the 
NBBO. 

3.  Indicative  Match  Price 

ArcaEx  operates  two  auctions  during 
its  Opening  Session — the  Opening 
Auction  and  the  Market  Order  Auction. 
Also,  to  facilitate  the  re-opening  of  a 
security  following  a  trading  halt  in  that 
security,  ArcaEx  will  conduct  a  Trading 
Halt  Auction.  ^^  The  term  "Indicative 
Match  Price"  is  applicable  to  these 
auctions  and  is  defined  in  Rule  1.1  (r)  to 
mean  "for  each  security  (1)  the  price  at 
which  the  maximum  volume  of  shares 
are  executable;  or  (2)  if  there  are  two  or 
more  prices  at  which  the  maximum 
volume  of  shares  are  executable,  the 
price  that  is  closest  to  the  closing  price 
of  the  previous  trading  day's  normal 
market  hours,  as  determined  by  the 
Consolidated  Tape."  The  PCX  proposes 
to  amend  the  definition  of  the  term 
"Indicative  Match  Price"  to  clarify  the 
process  that  establishes  a  single  price 
opening,  when  there  are  two  or  more 
prices  at  which  the  maximum  volume  of 
shares  are  executable. 

Currently,  PCXE  Rule  1.1  (r)  provides 
that  if  there  are  two  or  more  prices  at 
which  the  maximum  voliune  of  shares 


"  See  PCXE  Rule  l.l(ff)  (definition  of  "NOW 
Recipient"). 

12  See  PCXE  Rule  7.35  for  a  discussion  of  the 
Opening  Session  Auctions  and  the  Trading  Halt 
Auction. 
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are  executable,  the  price  that  is  closest 
to  the  closing  price  of  the  previous  day's 
normal  trading  hours  will  be  used  to 
establish  the  opening  price.  Since  this 
language  may  be  interpreted  to  mean 
that  the  opening  trade  for  the  subject 
auction  may  occur  at  a  price  that  trades 
through  eligible  limited  price  orders 
residing  in  the  ArcaEx  Book,  and  since 
such  an  interpretation  would  be 
inconsistent  with  the  PCX's  priority 
rules  as  set  forth  in  PCXE  Rule  7.36(a), 
the  PCX  proposes  to  add  interpretive 
language  to  its  definition  of  Indicative 
Match  Price.  The  proposed  language 
would  make  it  explicit  that  when  Uiere 
are  two  or  more  prices  at  which  the 
maximum  volume  of  shares  are 
executable,  the  price  that  is  closest  to 
the  closing  price  of  the  previous  day's 
normal  trading  hours  would  be  used  to 
establish  the  opening  price,  provided 
that  if  the  price  would  trade  through  an 
eligible  limited  price  order  designated 
for  that  auction,  then  the  opening  price 
would  occur  at  the  best  price  level 
available  where  no  trade  through 
occurs.  The  PCX  is  also  proposing  to 
modify  PCXE  Rule  l.l{r)  by  adding  a 
parenUietical  statement  to  clarify  that, 
in  the  case  of  a  Trading  Halt  Auction, 
the  last  sale  during  normal  market  hours 
will  be  used  for  purposes  of  determining 
the  opening  price. 

The  PCX  believes  that  the  proposed 
rule  change  will  more  accurately  reflect 
ArcaEx's  current  opening  price 
methodology,  and  that  it  is  consistent 
with  PCXE's  price-time  priority  rules. 
Accordingly,  the  ArcaEx  system  is 
designed  to  ensure  that  limited  price 
orders  residing  in  the  Area  Book  will  be 
executed  in  strict  price-time  priority, 
and  that  those  orders  will  be  afforded 
trade-through  protection. 

4.  Technical  Changes 

The  PCX  proposes  to  make  the 
following  minor  technical  rule  changes 
to  correct  grammatical  or  typographical 
errors: 

(a)  Rule  7.10— "Cancellation  of 
Transactions"  is  replacing  the  heading 
entitled  "Cancellation  of  Revisions  in 
Transactions." 

(b)  Rule  7.16(c)(9)— A  semi-colon  and 
the  word  "or"  will  be  inserted  after  the 
first  sentence. 

.  (c)  Rule  7.35(e) — The  rule  cross- 
referenced  in  the  text  will  be  changed 
from  Rule  7.30(c)(2)(C)  to  7.35(c)(2)(C). 
The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b) "  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),  ^*  in  particular,  because  it  is 


designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfiRectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PCX  provided  the  Commission 
with  written  notice  of  its  intention  to 
file  the  proposed  rule  change  at  least 
five  business  days  before  its  filing. 
Moreover,  the  PCX  has  designated  the 
proposed  rule  change  as  one  that:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate.  Therefore, 
the  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act "  and  Rule  19b-4(f)(6) 
thereimder.  ^^  At  any  time  within  60 
days  of  the  filing  of  Amendment  No.  1 
to  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  the  action  is  necessary 
or  appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  would 
otherwise  further  the  piuposes  of  the 
Act. 

Under  Rule  19b-4(f)(6)(iii)  under  the 
Act,  1^  the  proposal  does  not  become 
Operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest.  The  PCX  has  requested 
that  the  Commission  waive  the  30-day 
operative  date  so  that  the  PCX  can 
implement  the  proposed  rule  change  as 


quickly  as  possible.  The  Commission, 
consistent  with  the  protection  of 
investors  and  the  public  interest,  has 
determined  to  waive  the  30-day 
operative  period.  ^" 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-27  and  should  be 
submitted  by  July  11,  2002. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  '^ 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  02-15575  Filed  6-19-02;  8:45  am] 

BILUNG  CODE  W10-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «3421] 

State  of  Califomia 

Los  Angeles  County  and  the 
contiguous  coimties  of  Kern,  Orange, 
San  Bernardino,  and  Ventura  in  the 
State  of  Califomia  constitute  a  disaster 
area  as  a  result  of  damages  caused  by  an 
explosion  and  fire  that  occurred  May  24, 
2002  at  the  Park  Encino  apartment 
complex  in  Encino.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  August  12,  2002  and  for 
economic  injury  until  the  close  of 
business  on  March  13,  2003  at  the 


'M5  U.S.C.  78fn)). 
"  15  U.S.C.  78flb)(5). 


■ns  U.S.C.  78s(b)(3)(A).. 
"17  CFR  240.19b-4(f)(6). 
"17  CFR  240.19b-^(f)(6)(iu). 


'"  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Conunission  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  7Bc(f). 

>917  CFR  200.3O-3(a)(12). 
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I  iddress  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.  O.  Box  13795,  Sacramento, 
CA  95853-4795. 
The  interest  rates  are: 


-  Percent 

•or  Physical  Damage: 
Homeowners  with  credit 
available  elsewhere 

6.750 

Homeowners  without  credit 
available  elsewhere 

3.375 

Businesses  with  credit  avail- 
able elsewhere  

7.000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere 

3.500 

Others  (Including  non-profit 
organizations)  with  credit 
available  elsewhere 

6.375 

=or  Economic  Injury 
Businesses  and  small  agri- 
cultural cooperatives  with- 
out credit  available  else- 
where   

3.500 

The  nilmber  assigned  to  this  disaster 
or  physical  damage  is  342105  and  for 
economic  damage  is  9Q1200. 

Catalog  of  Federal  Domestic  Assistance 
rogram  Nos.  59002  and  59008) 

Dated:  )une  13.  2002. 
lector  V.  Barreto, 

\dministTxitor. 

FR  Doc.  02-15554  Filed  6-19-02;  8:45  am] 
,  9NJJNG  COOE  802S-01-i> 

1 1 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #  3419] 

State  of  Massachusetts;  (and 
Contiguous  Counties  in  New 
impshire) 

Essex  County  and  the  contiguous 
:ounties  of  Middlesex  and  Suffolk  in 
he  Commonwealth  of  Massachusetts; 
and  Hillsborough  and  Rockingham 
Counties  in  New  Hampshire  constitute 
a  disaster  area  as  a  result  of  a  fire  that 
occurred  in  the  City  of  Gloucester  on 
June  1,  2002.  The  fire  destroyed  a  42 
imit  condominium  complex. 
Applications  for  loans  for  physical 
damage  may  be  filed  imtil  the  close  of 
business  on  August  13,  2002  and  for 
economic  injury  until  the  close  of 
business  on  March  12,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South  3rd 
Floor,  Niagara  Falls,  NY  14303. 
The  interest  rates  are: 


=or  Physical  Damage: 


Percent 


Percent 

Homeowners  with  credit  avail- 

able elsewhere  

6  750 

Homeowners      without     credit 

available  elsewhere 

3  375 

Businesses  with  credit  available 

elsewhere  

7.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

3500 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

6.375 

For  Economic  Injury 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  341905  for 
Massachusetts  and  342005  for  New 
Hampshire.  The  number  assigned  to  this 
disaster  for  economic  injury  is  9Q1000 
for  Massachusetts  and  9Q1100  for  New 
Hampshire. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  lune  12.  2002. 
Hector  V.  Barreto, 

Administrator. 

(FR  Doc.  02-15491  Filed  6-19-02;  8:45  am) 

BtLUNG  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 
[PubHc  Notice  4051] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Educational  Advising  Program  for 
intemational  Students  From  Hong 
Kong/China 

SUIMMARY:  The  Educational  Information 
and  Resources  Branch  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
Educational  Advising  Program  for 
Intemational  Students  from  Hong  Kong/ 
China.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  to  provide  information  on 
U.S.  higher  education  to  prospective 
students  and  serve  as  country 
coordinator  for  Department  of  State- 
affiliated  advising  centers  in  China. 

PMgram  Information 

Overview:  An  ideal  program  should 
proline  a  state-of-the-art  advising  center 
in  Hong  Kong  dedicated  to  providing 
information,  orientation,  and  ad^^jce  to 
Chinese  students  interested  in  studying 
in  the  U.S.  The  center  should  coordinate 
educational  information  resource  with 
other  Department  of  State-affiliated 


advising  centers  in  the  People's 
Republic  of  China.  The  centers  are 
located  at  the  U.S.  embassy  and 
consulates,  and  include  universities, 
language  institutes,  libraries  and 
Chinese  Service  Centers  for  Scholarly 
Exchange.  The  proposal  should  address 
the  applicant's  ability  to  do  the 
following: 

1.  Produce  and  disseminate  advising 
information  packets  and  materials  about 
US  higher  education  to  advising  centers 
in  China; 

2.  Recommend  appropriate  level  of 
educational  advising  resource  materials' 
supplied  by  the  Educational  Information 
and  Resources  Branch  (ECA/A/S/A)  to 
advising  centers  in  China; 

3.  Develop  and  maintain  a  database  of 
advising  centers  in  China; 

4.  Order  books  and  materials  for 
advising  centers  in  China  through  ECA/ 
A/S/A's  web-based  book  ordering 
system; 

5.  Ensure  centers  receive  and  provide 
information  for  surveys  to  ECA/A/S/A; 

6.  Provide  feedback  to  ECA/A/S/A 
and  Regional  Educational 

Advising  Coordinator  on  site  visits, 
consultations,  training  activities,  and 
advising  needs/concerns  after  each  site 
visit  and  upon  request  from  ECA/A/S/ 
A; 

7.  Encourage  communication  and 
networking  among  advising  centers 
within  China. 

The  center  should  work  with  the 
Regional  Educational  Advising 
Coordinator  (REAC)  to  provide  in- 
country  and  regional  workshops  and 
seminars,  site  visits,  needs  assessments 
and  training  for  U.S. -affiliated  advising 
center  personnel  in  China  as  requested. 

Guiaelines:  The  Grant  should  oegin 
on  October  1,  2002  and  end  on 
September  30,  2003.  The  programs  must 
comply  with  J-1  visa  regulations.  Please 
refer  to  Solicitation  Package  for  further 
information.  The  proposal  should  be 
presented  in  three  parts. 

/.  Applicant's  Background  and  Overview 

The  first  part  of  the  proposal  should 
contain  an  overview  of  the  applicant's 
history  and  purpose.  Evidence  of 
previous  experience  with  advising  or 
educational  exchange  of  intemational 
students  and  scholars  must  be  included. 
The  overview  should  indicate  the  total 
amount  of  funding  requested  with  a 
justification  as  well  as  a  budget 
presentation  outlining  the  total  project 
costs. 

A  listing  of  names,  titles,  addresses, 
and  telephone  numbers  of  the  executive 
officer(s)  and  of  the  person(s)  ultimately 
responsible  for  the  project,  must  be 
included  in  the  proposal.  Resumes  or 
vitae  of  key  personnel  must  be 
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provided.  ECA/A/S/A  also  recommends 
the  inclusion  of  brochures  and  general 
information  concerning  the  applicant, 
e.g..  websites,  organizational  charts,  job 
descriptions,  the  names  of  board 
members  (or  similar  groups),  the 
number  of  employees,  etc. 

//.  Advising  Center  Operation  and 
Services 

The  second  part  of  the  proposal 
should  cont^n  details  on  the  advising 
center's  proposed  location  and  hours  of 
operation,  proposed  staffing  pattern 
(including  the  percentage  of  time  each 
employee  will  devote  to  advising 
activities  and  a  description  of  their 
functions  and  responsibilities),  budget, 
and  advising  services  to  be  provided.  A 
resume  or  brief  narrative  explaining  the 
qualifications  of  the  person  or  persons 
who  will  have  primary  responsibility  for 
conducting  advising  and/or  providing 
oversight  of  the  advising  center  staff 
should  be  included.  The  proposal 
should  demonstrate  the  center's  ability 
to  provide  the  following  educational 
advising  services  to  international 
students  and  scholars: 

1.  Information  and  guidance  on  U.S. 
educational  institutions,  systems, 
tuition  and  related  costs,  fields  of  study, 
specialized  training,  testing,  etc.; 

2.  Information  and  research  on  short- 
term  institutional  training  in  technical 
and  professional  fields; 

3.  Information  on  English  language 
training  programs  in  the  U.S.; 

4.  Group  and  individual  advising 
sessions,  pre-departiue  orientation  and 
reentry  programs,  as  appropriate.  The 
applicant  should  be  willing  to  assist  the 
embassy  and  consulates  in  China  in 
support  of  educational  outreach 
activities  by  developing  a  network  of 
contacts  with  the  local  offices  of  the 
Ministry  of  Education,  universities,  U.S. 
government-affiliated  advising  centers, 
and  other  appropriate  institutions. 

in.  Provision  of  Resource  Materials. 
Equipment  and  Training 

The  third  part  of  the  proposal  should 
address  the  extent  to  which  the 
headquarters  office  will  support  this 
advising  program  through  the  provision 
of  educational  advising  resource 
materials  and  professional  development 
activities  and  training. 

Student  access  to  a  comprehensive 
university  catalog  collection,  in  prim 
and/or  computer  software  programs, 
and  an  extensive  collection  of  ciurent 
references  on  U.S.  educational 
institutions  and  programs,  through  print 
or  computer  networks,  is  an  integral 
component  of  an  educational  advising 
center  and  the  applicant's  ability  to 


provide  such  should  be  made  clear  in 
this  section. 

Office  equipment  that  facilitates  the 
processing  of  inquiries,  such  as 
electronic  mail,  internet  and  facsimile 
machines  would  be  regarded  as  an  asset 
to  the  advising  function  and  mention  of 
such  equipment  should  be  made  in  the 
proposal.  The  Bureau  expects  the 
advising  center  to  be  equipped  with 
audio  visual  aids  for  students'  use. 
Videos/CD-ROMS  on  U.S.  study  and 
life  should  complement  the  presentation 
and  materials  offered  at  group  and 
individual  advising  sessions. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  not  to  exceed  $90,000  under  this 
grant  competition.  Biu^au  grant 
guidelines  require  that  organizations 
with  less  than  four  years  experience  in 
conducting  international  exchanges  be 
limited  to  $60,000  in  Bureau  funding. 
Therefore,  organizations  must 
demonstrate  at  least  four  years 
experience  in  conducting  international 
exchanges  to  be  eligible  to  apply  under 
this  competition.  The  Bureau 
encourages  applicants  to  provide 
maximum  levels  of  cost-sharing  and 
funding  from  private  sources  in  support 
of  this  program. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Allowable  costs  for  the  program 
include  the  following: 

1.  Salary  and  benefits 

2.  Budget  for  travel  and  per  diem 

3.  Office  supplies  and  expenses 

4.  Rent  and  utilities 

5.  Outreach  and  publicity 

6.  Indirect  costs 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/ASA- 
03-04. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Educational  Information  and  Resource 
Branch,  ECA/A/S/A,  Room  349,  U.S. 
Department  of  State,  301  4th  Street, 
SW..  Washington,  DC  20547,  teleph«De: 
202-260-6936,  fax:  202-401-1433, 
http://qifchanges.state.gov/education/ 
rfgps  to  request  a  Solicitation  Package. 
The  Solicitation  Package  contains 
detailq^  award  criteria,  required 
application  forms,  specific  budget 


instructions,  and  standard  guidelines  for 
proposal  preparation.  Please  specify 
Bureau  Program  Dorothy  Mora  on  all 
other  inquiries  and  correspondence. 
Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultiu^l  Affairs  by  5 
p.m.  Washington,  DC  time  on  Thursday, 
August  1,  2002.  Faxed  docimients  will 
not  be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to: 
U.S.  Department  of  State,  SA-44, 
Bureau  of  Educational  and  Cultural 
Affairs,  Ref.:  ECA/ASA-03-04, 
Program  Management,  ECA/EX/PM, 
Room  534,  301  4th  Street,  SW., 
Washington.  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and 

•  "Proposal  Narrative"  sections  of  the 
proposal  on  a  3.5"  diskette,  formatted 
for  DOS.  These  documents  must  be 
provided  in  ASCII  text  (DOS)  format 
with  a  maximum  line  length  of  65 
characters.  The  Bureau  will  transmit 
these  files  electronically  to  the  I^lblic 
Affairs  section  at  the  U.S.  Embassy  for 
its  review,  with  the  goal  of  reducing  the 
time  it  takes  to  get  embassy  comments 
for  the  Bureau's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be  . ' 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religien,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
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advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106 — 113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt   . 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  grants  or  cooperative  agreements 
resides  with  the  Eureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
.the  Bureau's  mission. 
12.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 


how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institutional  recora/ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

9.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-shanng:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-partner  country 
relations:  Proposed  projects  should 
receive  positive  assessments  by  the  U.S. 
Department  of  State's  geographic  area 
desk  and  overseas  officers  of  program 


need,  potential  impact,  and  significance, 
in  the  partner  country(ies). 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Biu^au 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Find  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  June  13,  2002. 
Rick  Ruth, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 
[FR  Doc.  02-15611  Filed  6-19-02;  8:45  am] 

BILUNO  COOE  4710-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary     « 

Aviation  Procaadlnga,  Agreements 
Filed  During  the  Weeic  Ending  June  7, 
2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
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and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 
Docket  Number:  OST-2002-12464. 
Date  Filed:  June  7,  2002. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
CTC  COMP  0392  dated  7  Jime  2002 
(rl-rlO), 

Expedited  Composite  Resolutions, 
Extract  of  Minutes  attached, 
Intended  effective  date:  1 
September  2002. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-15500  Filed  6-19-02;  8:45  ami 

BILLING  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-41] 

Petitions  for  Exemption;  Summary  of 
Petition  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  siumnary  of  a  petition 
seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  1,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
^yish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 


comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Sumter,  (202)  267- 
7271,  Office  of  Rulemaking  (ARM-1), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  E)C,  on  June  14, 
2002. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  for  Exemption 

Docket  No.:  FAA-2002-12133. 

Petitioner:  SkyWest  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.463(c). 

Description  of  Relief  Sought:  To  allow 
SkyWest  to  permit  newly  hired 
dispatchers  to  accomplish  the  required 
5  hours  of  dispatcher  operating 
familiarization  time  in  the  Canadair 
Regional  Jet  (CL-65)  to  ftilfill  the 
dispatcher  operating  familiarization 
time  requirement  for  the  CL-65  and  the 
Embraer  EMB-120  Brasilia  aircraft. 
(FR  Doc.  02-15602  Filed  6-19-02;  8:45  amj 
WLUNG  COOE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
Very  High  Frequency  (VHF) 
Aeronautical  Data  Band  (118-137  MHz) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.  « 

ACTION:  Notice  of  RTCA  Special 
Committee  172  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz). 

DATES:  The  meeting  will  be  held  July  9- 
12,  2002  from  9  a.m.  to  5  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC,  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  SW., 


Washington,  DC  20036,  telephone  (202) 
833-9339;  fax  (202)  833-9434;  web  site 
h  ttp  ://www.  rtca .  org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
172  meeting.  The  agenda  will  include: 

•  July  9: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
of  Agenda,  Review  Simimary  of 
Previous  Meeting) 

•  Resolve  DO-224A  Minimum 
Aviation  System  Performance 
Standards  Change  2  for  Final 
Review  and  Conunent  (FRAC) 
comments 

•  July  10: 

•  Continue  work  on  DO-224A 
Change  2  FRAC  comments 

•  Approve  DO-224A  Change  2 

•  Work  on  DO-271A  Mode  3 
Minimum  Operational  Performance 
Standard  FRAC  comments 

•  July  11: 

•  Continue  work  on  DO-271A  FRAC 
comments 

•  July  12: 

•  Continue  work  on  DO-271A  FRAC 
comments 

•  Approve  DO-2  71 A 

•  Review  Relevant  International 
Activities  (EUROCAE  WG-47  status 
and  issues.  Others  as  appropriate) 

•  Closing  Plenary  Session  (Other 
Business,  Date  and  Place  of  Next 
Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  appittval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  June  13, 
2002. 

Norman  Fujisalci, 

Deputy  Director,  System  Architecture  and 
Investment  Analysis. 

(FR  Doc.  02-15526  Filed  6-19-02;  8:45  am] 
BILLINO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Notice  of  RTCA  Special 
Committee  198  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM). 

DATES:  The  meeting  will  be  held  on  July 
9-11,  2002,  starting  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  1828  L  Street,  Suite  805, 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://wi%iv.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
198  meeting.  The  agenda  will  include: 

•  July  9: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Minutes  of  Previous  Meeting) 

•  Status  of  Working  Group  4.  VHF 
Data  Link  (VDL)  3  Implementation 

•  Status  of  Working  Group  5.  VDL  3 
Operational  Safety  Analysis, 
System  Performance  Requirements 
(OHA/SPR),  for  NEXCOM  VDL  3 

•  Status  of  Working  Group  6,  VDL  3 
Interoperability  of  NEXCOM 

•  Working  Group  5  Session 

•  Closing  Plenary  Session  (Date  and 
Place  of  Next  Meeting) 

July  10, 11: 

•  Working  Groups  6  and  4  sessions 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time.  . 

Issued  in  Washington,  DC.  on  June  13, 
2002. 

Norman  Fujisaki, 

Deputy  Director,  System  Architecture  and 

Investment  Analysis. 

(FR  Doc.  02-15527  Filed  &-19-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Numl>er:  MARAD-2002-12514] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
GATOGa 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been,  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  mdy  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
July  22,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12514]. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  docimients  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp  .//dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 


requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments; 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.* 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  GATO  GO.  Chvner  San  Diego 
MultihuU  Charters,  LLC. 

(2)  Size,  capacity  and  tormage  of 
vessel.  According  to  the  applicant: 
"Length  44.5  ft..  Beam  25.0  ft..  Draft  4.0 
ft..  Height  off  water  60.0  ft..  Tonnage:  8 
tons  net' 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

General  Chartering,  Team  Building 
and  Business  Meetings  *  *  *  Coast  of 
California  from  Point  Conception  south 
to  the  Mexican  border." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1992.  Place  of 
construction:  France. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "As  a  small  recreational 
sailing  vessel  with  room  for  a  limited 
number  of  passengers,  Gato  Go  will  fill 

a  specialty  market  in  San  Diego  Bay  and 
Southern  California  waters.  This  market 
will  include  limited  day  charters  for  12 
passengers  or  less,  coastal  cruising, 
corporate  events,  including  team 
building,  retreats,  and  other  activities. 
There  are  several  existing  companies 
with  sailing  chargers  aimed  at  larger 
groups,  as  well  as  large  commercial 
companies  taking  groups  of  50  or  more 
*   *   *  The  present  operators  of 
commercial  vessels  are  going  well  and 
the  future  looks  good  for  market 
growth." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "As  a 
commercial  vessel  vui-ses  a  recreational 
vessel,  Gato  Go  will  have  many  more 
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days  at  sea  and  will  therefore  incur 
more  usage  of  the  local  shipyards  of  San 
Diego  to  keep  her  in  running  order." 

Dated:  June  17.  2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  02-15623  Filed  6-19-02;  8:45  am) 
MLUNG  CODE  4«10-*1-P 

DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  NumtMf:  MARAD-2002-12518] 

Requested  Administrative  Waiver  of 
ttie  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Havsomen. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circiunstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-385  and  MARAD's 
regulations  at  46  CFR  Part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 

DATES:  Submit  comments  on  or  before 
July  22,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12518. 
Written  comments  may  be  submitted  by 
hand  or  by  maU  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-^01, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 


is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  ntunber  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  HAVSORNEN.  Owner:  Paul 
Dimick. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"Length:  34  ft.;  Hull  Depth:  5.08  Ft; 
Hull  Breadth:  11.42  ft.;  Gross  Tonnage: 
9;  Net  Tonnage:  8" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
The  sailing  vessel  will  be  used  for 
charters  promoting  the  ecology  and 
history  of  Biscayne  Bay  and  the  Florida 
Keys  through  personal  experience  in  the 
marine  environment.  Fiulher  emphasis 
will  be  put  on  chartering  to  groups  of 
four  (4)  passengers  or  fewer  in  order  to 
provide  a  one-on-one  understanding  of 
the  ecology  and  history  of  South  Florida 
through  interaction  in  the  marine 
environment.  Geographic  Region:  The 
waters  surrounding  the  state  of  Florida, 
specifically  from  Miami  to  Key  West." 

(4)  Date  and  Place  of  construction  and 
Of  applicable)  rebuilding.  Date  of 
construction:  1987.  Place  of 
construction:  Stenungsimd,  Sweden. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 


the  applicant:  "The  impact  on  other 
commercial  passenger  vessel  owners  in 
the  area  will  be  negligible  because  the 
intended  use  of  the  subject  vessel  is 
focused  on  a  segment  of  the  population 
who  are  not  now  targeted  by  other 
vessel  owners  in  this  area.  Also  the 
intended  use  of  the  vessel  is  focused  on 
personalized  charters,  carrying  four  (4) 
or  fewer  passengers." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The  impact 
on  U.S.  shipyards  will  be  negligible 
because  the  scope  of  the  intended  use  of 
the  vessel  is  so  limited,  that  it  would 
not  be  cost-effective  to  build  or 
piuchase  a  new  yacht  to  fit  operation 
described  above." 

Dated:  June  17,  2002. 

By  Order  of  the  Maritime  Administrator. 
|oel  C.  Richard, 
Secretary, 
IFR  Doc.  02-15619  Filed  6-19-02;  8:45  am) 

MLUNQ  COOE  4910-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  NumtMf:  MARAD-2002-12S17] 

Requested  Administrative  Waiver  of 
ttte  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastmse  Trade  Laws  for  the  vessel 
Amazing  Grace. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  io.  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  Part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
imduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
July  22,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12517.    " 
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Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between -lO  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  AMAZING  GRACE.  Owner: 
Kelrich  Inc. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "40 
ft.  L.O.D.,  46  ft.  L.O.A.,  capacity:  6 
passengers  maximum,  14  gross  tons,  12 
net  tons" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Sailing  charters  Hawaiian  Islands  only, 
inter-island  and  near  coastal  waters." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1987.  Place  of 

■  construction:  Tainan,  Taiwan. 


(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "This  waiver  will  not 
have  any  adverse  impact  on  other 
commercial  passenger  vessel  operators. 
There  are  very  few  such  operators  in 
Hawaii  and  a  real  need  exists  for  small 
sailing  charters  in  the  islands." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "This 
waiver  will  have  no  impact  on  U.S. 
shipyards." 

Dated:  June  17,  2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  02-15620  Filed  6-19-02;  8:45  am) 

BILUNG  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-12516] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Wanderbird. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's  * 
regulations  at  46  CFR  part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
July  22,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12516. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 


You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dimn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vess^s  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Admihistration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  cotnments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the  ■ 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.* 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  WANDERBIRD.  Owner: 
Frederick  &  Karen  Miles. 

(2)  Size,  capacity  and  toimage  of 
vessel.  According  to  the  applicant: 
"Length  88  feet,  beam  20  feet,  draft  10 
feet.  Capacity  12  passengers,  Tonnage 
111.47  Gross  Tons." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

"The  vessel  will  be  used  as  an 
interactive  passenger  carrying  research 
vessel.  We  will  conduct  4-30  day  trips 
along  the  migrational  paths  of  whales 
and  seabirds  primarily  along  the  Eastern 
Seaboard  of  the  Continental  United 
Sates.  This  unique  vessel  will  offer  folks 
the  opportunity  to  actually  contribute  to 
ongoing  research  projects  while  actually 
observing  the  animals  and  cruising  in 
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their  habitat.  We  plan  to  work  with 
accredited  research  organizations  and 
operate  within  their  research  guidelines. 
Our  mission  is  to  support  research  and 
conservation  through  educational 
tourism.  Our  hope  is  to  be  able  to 
operate  along  the  complete  migrational 
path  of  resident  whales  and  seabirds. 
We  request  an  operational  range  of  Near 
Coastal  USA  and  Territories  with  the 
primary  usage  to  be  between  Eastport, 
Maine  and  Cape  Ann,  Massachusetts." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1963.  Place  of 
construction:  Holland. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "There  are  no  other 
vessels  offering  this  type  of  cruise  in  the 
projected  area  of  operation.  *  *  *  It  is 
our  sincere  belief  that  our  intended 
operation  will  help  to  stir  the  public's 
interest  in  marine  ecology  and 
preservation  and  bring  more  people  to 
all  of  the  operators  who  offer  trips  to 
view  the  whales  and  seabirds." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The  impact 
this  waiver  will  have  on  US  shipyards 
will  be  a  positive  one.  The  Wanderbird 
will  be  hauled  out  annually  at  a  US 
shipyard  and  all  major  repair  and 
maintenance  will  be  done  at  US 
shipyards." 

Dated:  June  17,  2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  02-15621  Filed  6-19-02;  8:45  am) 

MLUNO  CODE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Doclcst  Number:  IMARAD-2002-12515] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  hivitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Lewis  Reef. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 


MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 

DATES:  Submit  comments  on  or  before 
July  22,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12515. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401 , 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Styeet,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 

SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 


Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  LEWIS  REEF.  Owner: 
Ancamax  Corporation. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"57.3' long,  17.1' wide  and  10.1" 
deep 'gross  tonnage  is  66,  and  her  net 
tonnage  is  53." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

"I  intend  to  keep  the  vessel  in  St. 
Michael's,  MD,  and  will  carry  charters 
of  no  more  than  six  passengers.  Charters 
will  be  nm  on  the  Chesapeake  Bay  and 
surrounding  area,  no  more  than  one 
hundred  nautical  miles  north  south,  or 
east  of  home  port." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1988.  Place  of 
construction:  Vancouver,  Canada. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "'I  can  state  without 
equivocation  that  granting  of  this  waiver 
will  not  adversely  affect  any  existing 
operators.  No  vessels  based  in  the  St. 
Michaels,  MD  area  currently  offer 
maritime  training  for  pleasure  boaters, 
nor  are  there  plans  to  do  so  that  I  am 
aware  of 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "United 
States  shipbuilders  will  not  be  affected 
by  the  requested  waiver.  I  will  continue 
to  have  the  vessel  serviced  and 
drydocked  in  the  United  States  as  it  has 
been  for  the  past  year." 

Dated:  June  17,  2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  02-15622  Filed  6-19-02;  8:45  am) 
BILUNG  COOE  4010-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Numijer:  M AR AD-2002-1 251 3]  s 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
TIKI  II. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 


Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
July  22,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12513. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Roona  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  dociunent  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 


commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  TIKI  II.  Owner:  Scott 
D.  Sanford. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"L.O.A.=41.3  ft.,  B.O.A.=22.8  ft.,  Overall 
Depth=9.1  ft.,  Gross  Tonnage:  27  CRT*, 
Net  Tonnage:  22  NRT*" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

"*  *  *  day  sailing  charters,  for 
twelve  passengers  or  less,  in  the  big 
Pine  Key,  Florida  area,  within  20 
nautical  miles  from  shore  (from  the 
Florida  Keys  island  chain)  and  within  a 
radius  of  30  nautical  miles  of  Big  Pine  . 
Key,  Florida.  Charters  would  include 
si^tseeing  and  snorkeling.  I  would 
avoid  competition  with  the  day  sailing 
charter  boats  of  Key  West.  I  would  also 
like  to  do  term  sailing  charters  for  six 
passengers  or  less  *  *  *  with  a  total 
operational  area  of  the  entire  Florida 
Keys  chain  and  the  surrounding 
waters." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1994.  Place  of 
construrt/on  .Aigrefeuille,  France. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Other  local  vessels 
operating  in  my  inunediate  area  are  not 
sailing  charter  operations,  and  thus  they 
are  not  direct  competition." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "I  believe 
this  waiver  would  have  no  impact  on 
the  U.S.  shipyards.  The  U.S.  has  a  very 
small  market  of  American  built  cruising 
catamarans  adequate  for  my  needs." 

Dated:  June  17,  2002. 

By  Order  of  the  Maritime  Administrator. 
loel  C.  Richard, 

Secretary,  Maritime  Administration. 
IFR  Doc.  02-15624  Filed  6-19-^2;  8:45  am) 

BILUNG  CODE  4910-ai-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP02-004 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
initiate  an  investigation  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety.  The  petition  is  identified 
as  DP02-004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  White,  Office  of  Defects 
Investigation  (ODI),  NHTSA,  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-5226. 
SUPPLEMENTARY  INFORMATION:  Ms. 
Charlene  Blake,  Vienna,  VA,  submitted 
a  petition  to  NHTSA  by  letter  dated 
April  9,  2002,  requesting  that  an 
investigation  be  initiated  to  determine 
whether  to  issue  an  order  concerning  a 
defect  in  Model  Year  1997  to  2001 
Toyota  Camry,  Solara,  Sienna,  Avalon, 
Celica  and  Highlander  vehicles  and 
Lexus  ES  300  and  RX  300  vehicles.  The 
petitioner  alleges  sudden  engine  seizure 
in  certain  aforementioned  vehicles 
attributable  to  engine  sludge-related 
problems. 

In  February  2002,  Toyota  Motor  Sales, 
USA,  Incorporated  (Toyota)  initiated  a 
Special  Policy  Adjustment  (SPA) 
covering  the  aforementioned  model 
vehicles.  In  April  2002,  Toyota 
expanded  the  SPA  to  include  certain 
model  year  2002  production  for  the 
same  models.  Toyota's  SPA  program  is 
designed  to  provide  assistance  to 
consumers  who  have  experienced 
engine  problems  related  to  "oil  gelling" 
or  "sludge."  While  aggravating  to  the 
owner,  this  problem  appears  to  have 
limited  safety  implications  within  the 
meaning  of  NHTSA's  authorizing  statue. 
Moreover,  given  the  actions  taken  by 
Toyota  to  address  this  problem,  NHTSA 
does  not  believe  that  pursuing  this 
matter  would  be  an  effective  use  of  its 
resources. 

In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  an 
alleged  safety-related  defect  as  defined 
by  the  petitioner  in  the  subject  vehicles 
at  the  conclusion  of  the  investigation 
requested  in  the  petition.  Therefore,  in 
view  of  the  need  to  allocate  and 
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prioritize  NHTSA's  limited  resources  to 
best  accomplish  the  agency's  safety 
mission,  the  petition  is  denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  June  12.  2002. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Safety 
Assumnce. 

(FR  Doc.  02-15499  Filed  6-16-02;  8:45  ami 
BNJJNG  CODE  4010-S9-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Ex  Parte  No.  558  (Sub-No.  5)] 

Railroad  Cost  of  Capital— 2001 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  decision. 

SUMMARY:  On  Jime  20,  2002  the  Board 
served  a  decision  to  update  its 
computation  of  the  raihoad  industry's 
cost  of  capital  for  2001.  The  composite 
after-tax  cost  of  capital  rate  for  2001  is 
found  to  be  10.2%,  based  on  a  current 
cost  of  debt  of  6.9%;  a  cost  of  common 
equity  capital  of  12.8%;  a  cost  of 
preferred  equity  capital  of  6.3%;  and  a 
capital  structure  mix  comprised  of 
41.8%  debt,  56.0%  common  equity,  and 
2.2%  preferred  equity  capital.  The  cost 
of  capital  finding  made  in  this 
proceeding  will  be  used  in  a  variety  of 
Board  proceedings. 

EFFECTIVE  DATE:  This  action  is  effective 
June  20,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  J.  Blistein.  (202)  565-1529. 
(TDD  for  the  hearing  impaired:  (800) 
877-8339.) 

SUPPLEMENTARY  INFORMATION:  The  cost 
of  capital  finding  in  this  decision  may 
be  used  for  a  variety  of  regulatory 
purposes.  To  obtain  a  copy  of  the  full 
decision,  write  to,  call,  or  pick  up  in 
person  firom:  Da-To-Da  Legal,  Room  405, 
1925  K  Street.  NW.,  Washington.  DC 
20423.  Telephone  202  293-7776. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  1-800- 
877-8339.]  The  decision  is  also 
available  on  the  Board's  internet  site  at 
http://www.stb.dot.gov. 

Enviroiunental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  haye  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  this  action  are  to  update 
the  annual  railroad  industry  cost  of 
capital  finding  by  the  Board.  No  new 
reporting  or  other  regulatory 
requirements  are  imposed,  directly  or 
indirectly,  on  small  entities. 

Authority:  49  U.S.C.  10704(a). 

Decided:  June  14,  2002. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-15592  Filed  6-19-02;  8:45  am] 

BILUNG  COOE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34207] 

CHS  Holdings,  inc.— Acquisition  and 
Operation  Exemptior>-^.K.  Line,  Inc. 

CHS  Holdings,  Inc.  (CHS),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  from  J.K.  Line,  Inc.,  and  to 
operate  a  2. 11 -mile  line  of  railroad 
between  milepost  177.44  and  the  end  of 
the  line  at  milepost  179.55  in  Joliette, 
Pembina  County,  ND.'  CHS  certifies 
that  its  projected  revenues  as  a  result  of 
this  transaction  will  not  result  in  the 
creation  of  a  Class  III  rail  carrier,  and 
fiulher  certifies  that  its  projected  annual 
revenues  will  not  exceed  $5  million. 

The  transaction  was  expected  to  be 
consummated  on  or  after  May  28,  2002, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34207,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street.  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  1920  N  Street,  NW.,  8th  Floor, 
Washington,  DC  20036-1601. 


>  CHS  is  a  wholly  owned  subsidiary  of  Cenex 
Harvest  States  Cooperatives,  a  noncarrier. 


Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.  dot.gov. 

Decided:  June  13,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Sedretary. 

[FR  Doc.  02-15474  Filed  6-19-02;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Advisory  Group  to  the  Internal 
Revenue  Service.  Tax  Exempt  and 
Government  Entities  Division;  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasiuy. 

ACTION:  Location  change  for  public 

meeting  of  the  Advisory  Committee  on 

Tax  Exempt  and  Government  Entities 

(ACT). 

SUMMARY:  This  notice  corrects 
information  regarding  the  meeting  room 
for  the  public  meeting  of  the  Advisory 
Committee  on  Tax  Exempt  and 
Government  Entities  (ACT)  on  Friday, 
June  21,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Trevino.  Office  of  Communication  and 
Liaison;  1111  Constitution  Ave.,  NW.; 
T:CL— Penn  Bldg;  Washington,  DC 
20224.  Telephone:  202-283-9950  (not  a 
toll-free  number).  E-mail  address: 
Rick.  Trevino@irs.gov. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  a  public  meeting  of  the  Advisory 
Committee  on  Tax  Exempt  and 
Government  Entities  was  published  in 
the  Federal  Register  on  May  29,  2002 
(67  FR  37472).  The  location  of  the 
meeting  has  changed  from  Room  3313  to 
Room  4718  in  the  Main  IRS  building 
located  at  1111  Constitution  Ave.,  NW, 
Washington,  DC. 

Dated:  June  11,  2002. 
Steven  J.  Pyrek, 

Designated  Federal  Official,  Tax  Exempt  and 

Government  Entities  Division. 

[FR  Doc.  02-15714  Filed  6-18-02;  3:32  pm] 

BILUNG  COOE  400-01-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

President's  TasK  Force  To  Improve 
Health  Care  Delivery  for  Our  Nation's 
Veterans;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
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that  a  meeting  of  the  President's  Task 
Force  to  Improve  Health  Care  Delivery 
for  Our  Nation's  Veterans  is  scheduled 
for  Monday,  July  1,  2002,  beginning  at 
9:30  a.m.  and  adjourning  at  1:30  p.m. 
The  meeting  will  be  held  in  the  Horizon 
Ballroom  of  the  Ronald  Reagan 
Building,  International  Trade  Center, 
1300  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  and  is  open  to  the 
general  public. 

The  purpose  of  the  President's  Task 
Force  to  Improve  Health  Care  Delivery 
for  Our  Nation's  Veterans  is  to: 

(a)  Identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and 
Department  of  Defense  (DoD)  military 


retirees  who  are  also  eligible  for  benefits 
from  VA,  through  better  coordination  of 
the  activities  of  the  two  departments; 

(b)  Identify  opportunities  to  remove 
barriers  that  impede  VA  and  DoD 
coordination,  including  budgeting 
processes,  timely  billing,  cost 
accounting,  information  technology,  and 
reimbursement;  and 

(c)  Identify  opportunities  through 
partnership  between  VA  and  DoD,  to 
maximize  the  use  of  resources  and 
infrastructure,  including  buildings, 
information  technology  and  data  sharing 
systems,  procurement  of  supplies, 
equipment  and  services. 

The  Task  Force  will  hold  an  open 
discussion  on  the  Draft  Interim  Report 


as  discussed  during  the  June  2002 
meeting. 

Interested  parties  can  provide  written 
comments  to  Mr.  Dan  Amon, 
Communications  Director,  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans,  1401 
Wilson  Boulevard,  4th  Floor,  Arlington, 
Virginia,  22209. 

Dated:  June  10.  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-15583  Filed  6-19-02;  8:45  am) 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as. signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  EDUCATION 

Federal  Pell  Grant,  Federal  Perkins 
Loan,  Federal  Work*Study,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Family  Education  Loan, 
and  William  D.  Ford  Federal  Direct 
Loan  Programs 

Correction 

In  notice  document  02-13704 
beginning  on  page  38079  in  the  issue  of 
Friday,  May  31,  2002,  make  the 
following  coirections: 

1.  On  page  38079,  in  the  third 
column,  in  the  third  paragraph,  in  the 
first  line,  "Section  477  (B)(5)"  should 
read,  "Section  477  (b)(5)". 

2.  On  page  38080,  in  the  middle  of  the 
page,  in  the  table,  under  the  heading 


"Then  the  adjusted  net  worth  is-",  in 
the  fourth  entry,  "$135,000"  should 
read,  "$135,500". 

3.  On  page  38081,  in  the  second 
colimin,  in  the  table  entitled 
"INDEPENDENT  STUDENTS  WITH 
DEPENDENTS  OTHER  THAN  A 
SPOUSE",  under  age  "50",  in  the 
column  entitled  "married",  "47,400" 
should  read.  "47.700". 

[PR  Doc.  C2-13704  Filed  6-19-02;  8:45  am] 
BIUJNG  CODE  1S0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-10-AD;  Anwndment 
39-1 2764;  AD  2002-1 1-03] 

RIN  2120-AA64 

Airworttiiness  Directives;  Air  Tractor, 
inc.  Models  AT-502,  AT-502A,  AT- 
S02B,  and  AT-503A  Airplanes 

Correction 

In  rule  document  02-13423  beginning 
on  page  38371  in  the  issue  of  Tuesday, 


June  4.  2002.  make  the  following 
corrections: 

§  39.13    [Corrected] 

1.  On  page  38374,  in  the  first  column, 
in  paragraph  (1),  in  the  second  line, 
"*COM001*"  is  removed.  In  paragraph 
(l)(ii),  in  the  fifth  line,  the  word 
"modification"  is  removed  and  a  period 
is  added  at  the  end  of  the  paragraph. 

2.  On  page  38375,  in  the  first  coliunn, 
a  period  is  added  at  the  end  of 
paragraphs  (2)(iii)  and  (3)(ii). 

3.  On  page  38376,  in  the  first  column, 
a  period  is  added  at  the  end  of 
paragraph  (4). 

(PR  Doc.  C2-13423  Piled  6-19-02;  8:45  am] 
BIUJNG  CODE  1S06-01-O 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

(FRL-7222-^ 

RIN  2060-AG68  "^ 

National  Emission  Standards  for. 
Hazardous  Air  Pollutants  for 
Refractory  Products  Manufacturing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  replaces 
Refractories  Manufacturing  with 
Refractory  Products  Manufacturing  on 
the  list  of  categories  of  major  sources  of 
hazardous  air  pollutants  (HAP) 
published  under  section  112(c)  of  the 
Clean  Air  Act  (CAA)  and  on  the  source 
category  schedule  fpr  national  emission 
standards  for  hazcirdous  air  pollutants 
(NESHAP).  This  action  also  proposes 
NESHAP  for  new  and  existing  refractory 
products  manufacturing  sources.  The 
proposed  rule  would  require  all  major 
sources  to  meet  emission  standards 
reflecting  the  application  of  maximum 
achievable  control  technology  (MACT). 
The  proposed  rule  would  protect  air 
quality  and  promote  the  public  health 
by  reducing  emissions  of  several  of  the 
HAP  listed  in  section  112(b)(1)  of  the 
CAA,  including  ethylene  glycol, 
formaldehyde,  hydrogen  fluoride  (HF), 
hydrochloric  acid  (HCl),  methanol, 
phenol,  and  polycyclic  organic  matter 
(POM).  Exposiu^  to  these  substances 
has  been  demonstrated  to  cause  adverse 
health  effects  such  as  irritation  of  the 
lung,  skin,  and  mucous  membranes, 
effects  on  the  central  nervous  system, 
and  damage  to  the  liver,  kidneys,  and 
skeleton.  The  EPA  has  classified  the 
HAP  formaldehyde  and  POM  as 
probable  human  carcinogens.  We 
estimate  that  the  proposed  rule  would 
reduce  nationwide  emissions  of  HAP 
from  these  facilities  by  as  much  as  120 
megagrams  per  year  (Mg/yr)  (132  tons 
per  year  (tons/yr)). 

DATES:  Comments.  Submit  comments  on 
or  before  August  19,  2002. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  July  10,  2002,  a  public 
hearing  will  be  held  on  July  22,  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  coniments  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-2000-50, 
U.S.  EPA.  1200  Pennsylvania  Avenue, 
NW..  Washington,  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 


duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-2000-50,  Room  M-1500,  U.S.  EPA, 
401  M  Street,  SW.,  Washington  DC 
20460.  The  EPA  requests  that  a  separate 
copy  of  each  public  comment  be  sent  to 
the  contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT). 
Comments  may  also  be  submitted 
electronically  by  following  the 
instructions  provided  in  SUPPLEMENTARY 
INFORMATION. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10  a.m.  at  the 
EPA  Office  of  Administration 
Auditorium,  Research  Triangle  Park, 
North  Carolina. 

Docket.  Docket  No.  A-2000-50 
contains  supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  U.S.  EPA,  401 
M  Street.  SW.,  Washington,  DC  20460  in 
Room  M-1500,  Waterside  Mall  (ground 
floor),  and  may  be  inspected  from  8:30 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Zapata,  Minerals  and  Inorganic 
.Chemicals  Group,  Emissions  Standards 
Division  (C504-05),  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5167, 
electronic  mail  (e-mail)  address: 
zapata.susan@epa.gov.  For  questions 
about  the  public  hearing,  contact  Ms. 
Tanya  Medley,  Minerals  and  Inorgaiiic 
Chemicals  Group,  Emission  Standards 
Division  (C504-05),  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5422,  e- 
mail  address:  medley.tanya@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  e-mail  to:  a-and-r- 
docket@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect®.  All 
comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
number:  A-2000-50.  No  confidential 
business  information  (CBI)  should  be 
submitted  by  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send . 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Susan  Zapata, 


c/o  OAQPS  Document  Control  Officer. 
C404-02.  U.S.  EPA,  Research  Triangle 
Park,  NC  27709.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA.  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Tanya  Medley  at 
least  2  days  in  advance  of  the  public 
hearing.  Persons  interested  in  attending 
the  public  hearing  must  also  call  Ms. 
Medley  to  verify  the  time.  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties    ' 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  with  certain 
exceptions,  will  serve  as  the  record  in 
the  case  of  judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
text  and  other  materials  related  to  the 
proposed  rulemaking  are  available  for 
review  in  the  docket  or  copies  may  be 
mailed  on  request  from  the  Air  Docket 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials.. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposed  rule 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  the  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 
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Category 

SIC 

NAICS 

Examples  of  regulated  entitles 

Industrial 

Industrial  

3?f>5 
3297 

327124 
327125 

Clay  refractories  manufacturing  plants. 
Nonclay  refractories  manufacturing  plants. 

11- 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  plant  site  is  regulated  by 
this  action,  you  should  examine  the 
applicability  criteria  in  §  63.9782  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section.  Outline. 
The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 
What  is  the  history  of  the  source 
category? 

'.  What  is  refractory  products 
manufacturing? 

What  are  the  health  effects  of  pollutants 
emitted  from  the  Refractory  Products 
Manufacturing  source  category? 
ir  Summary  of  the  Proposed  Rule 

A.  What  source  category  is  affected  by  the 
proposed  rule? 

B.  What  are  the  primary  sources  of 
emissions  from  major  sources  and  what 
are  the  emissions? 
What  are  the  affected  sources? 

D.  What  are  the  emission  limits? 

E.  What  are  the  operating  limits? 

F.  What  are  the  work  practice  standards? 

G.  What  are  the  testing  and  initial 
compliance  requirements  for  sources 
subject  to  emission  limits? 

H.  what  are  the  initial  compliance 

requirements  for  sources  subject  to  a 

work  practice  standard? 
I.  What  are  the  continuous  compliance 

requirements  for  sources  subject  to 

emission  limits? 

What  are  the  continuous  compliance 

requirements  for  sources  subject  to  a 

work  practice  standard? 
K.  What  are  the  notification, 

recordkeeping,  and  reporting 

requirements? 
ID.  Rationale  for  Selecting  the  Proposed 

Standards 

A.  How  did  we  select  the  source  category 
and  any  subcategories? 

B.  How  did  we  select  the  emission  sources 
to  be  regulated? 

C.  How  did  we  deHne  the  affected  sources? 
0.  How  did  we  determine  the  proposed 

standards  for  existing  sources? 
I.  How  did  we  select  the  emission  limits 
for  new  sources? 

How  did  we  select  the  format  of  the 
standard? 

How  did  we  select  the  testing  and  initial 
compliance  requirements? 
.  How  did  we  select  the  continuous 
compliance  requirements? 


I.  How  did  we  select  the  notification, 
reporting,  and  recordkeeping 
requirements? 

IV.  Summary  of  Environmental,  Energy  and 

Economic  Impacts 

A.  What  are  the  air  quality  impacts? 

B.  What  are  the  water  and  solid  waste 
impacts? 

C.  What  are  the  energy  impacts? 

D.  What  are  the  cost  impacts? 

E.  What  are  the  economic  impacts? 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  soiut:es  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
soiut:e  categories  and  subcategories.  The 
category  of  major  soiuces  covered  by 
today's  proposed  rule  was  listed  as 
Chromium  Refractories  Production  on 
July  16, 1992  (57  FR  31576).  Major 
sources  of  HAP  are  those  that  have  the 
potential  to«mit  greater  than  10  tons/yr 
of  any  one  HAP  or  25  tons/yr  of  any 
combination  of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  1 1 2  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximiun  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 


that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
^  stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  What  Is  the  History  of  the  Source 
Category? 

We  published  an  initial  list  of  source 
categories  on  July  16,  1992  (57  FR 
31576).  Chromium  Refractories 
Production  was  included  on  the  initial 
source  category  list  as  a  major  source 
category.  After  obtaining  and  analyzing 
information  on  HAP  emissions  from 
chromiiun  refractories  manufacturing 
plants,  we  determined  that  some 
facilities  were  major  sources  due  to  HAP 
emissions  from  the  manufacturing  of 
nonchromium  refractories  at  these 
plants.  Because  the  production  of 
nonchromium  refractories  at  those 
facilities  would  not  be  covered  by  other 
source  categories  on  the  current  soiuY:e 
category  list,  we  decided  to  expand  the 
scope  of  the  chromiiun  refractories 
production  source  category  to  include 
most  manufactiuers  of  refractory 
products. 

Section  112(c)  of  the  CAA  allows  EPA 
to  revise  the  source  category  list  at  any 
time.  On  November  18, 1999.  we  revised 
the  source  category  name  from 
Chromiimi  Refractories  Production  to 
Refractories  Manufacturing  (64  FR 
63025)  to  reflect  the  broadened  scope  of 
the  source  category.  Today's  action 
changes  the  source  category  name  from 
Refractories  Manufacturing  to  Refractory 
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Products  Manufacturing  on  the  source 
category  Hst  under  section  112(c)  of  the 
CAA  to  further  clarify  the  source 
category. 

D.  What  Is  Refractory  Products 
Man  ufacturing? 

Refractory  products  are  heat-resistant 
materials  that  provide  the  linings  for 
high-temperature  furnaces,  reactors,  and 
other  processing  units.  They  include, 
but  are  not  limited  to:  Kiln  furniture, 
crucibles,  refiractory  ceramic  fiber  (RCF), 


and  materials  used  as  linings  for  boilers, 
kilns,  and  other  processing  units  and 
equipment  where  extremes  of 
temperature,  corrosion,  and  abrasion 
would  destroy  other  materials. 

Refractory  products  manufacturing 
facilities  generally  can  be  classified 
based  on  the  different  types  of  raw 
materials  and  process  operations  Used. 
In  the  broadest  sense,  refi'actory 
products  can  be  classified  by  raw 
materials  as  either  clay  refractories  or 


nonciay  refractories.  Chromium 
refractories  are  a  subset  of  nonciay 
refractory  products.  Classifications  of 
refractory  products  by  process 
operations  include  monolithics,  resin- 
bonded  refractories,  pitch-impregnated 
refractories,  pitch-bonded  refractories, 
other  formed  refractories  that  use 
organic  additives,  RCF,  and  fused-cast 
refiactories.  Table  1  of  this  preamble 
contains  abbreviated  definitions  of  each 
of  these  classifications. 


Table  1.— Refractory  Products  Classifications 


Classification 

Product  type 

Description 

By  raw  material  

By  process  

Clay 

Nonciay 

Monolithics 

Resin-bonded  

Pitch-impregnated 

Pitch-txjnded 

Products  that  contains  at  least  10  percent  day  in  the  raw  material 

mix. 
Products  that  contain  less  than  10  percent  clay  in  the  raw  material 

mix. 
Products  that  consist  of  a  mixture  of  granular  refractory  raw  materials 

that  have  not  been  shaped  or  formed. 
Cured  products  that  are  produced  using  a  phenolic  resin  or  other 

type  of  HAP-forming  resin  as  a  binder. 
Fired  products  that  are  subsequently  impregnated  with  coal  tar  or  pe- 
troleum pitch. 
Cured  products  that  are  produced  using  coal  tar  or  petroleum  pitch 

as  a  binder. 
Dried  or  cured  products  that  are  products  that  are  produced  using  an 

organic  binder  other  than  resins,  coal  tar,  or  petroleum  pitch. 

Spun  or  blown  bulk  RCF  and  products  that  consist  primarily  of  RCF. 
Products  manufactured  by  casting  a  molten  refractory  raw  material 
mix  into  a  form. 

• 

Other  formed   products  that 
produced    using   organic 
fives. 

RCF  

Fused-cast 

are 
addi- 

There  are  approximately  167  domestic 
refiactory  products  manufacturing 
plants  currently  in  operation  located  in 
30  States  and  Puerto  Rico.  In  terms  of 
the  number  of  facilities,  the  leading 
States  are  Ohio  (40  plants), 
Pennsylvania  (28  plants),  Illinois  (13 
plants),  and  Missouri  (10  plants).  Most 
of  these  facilities  are  not  likely  to  be 
major  sources  of  HAP. 

To  produce  most  refractory  products, 
raw  materials  are  mixed,  formed  into 
shapes,  dried  or  oued,  then  fired  at 
high  temperature  in  a  kiln.  The  raw 
materials  used  in  the  refractory  can  be 
classified  as  either  body  materials  or 
binders  and  additives.  The  body 
materials  used  in  the  industry  are  either 
raw  or  processed  minerals,  the  most 
common  of  which  are  clays,  silica, 
alumina,  magnesium  oxide,  bauxite, 
silicon  carbide,  mullite,  and  graphite. 
The  percentage  of  clay  used  in  the 
mixture  defines  whether  the  product  is 
a  clay  or  nonciay  refractory  product. 

Binders  are  substances  that  are  added 
to  a  granular  material  to  give  it 
workability  and  green  or  dry  strength. 
Nonciay  refractory  products  generally 
require  binders,  whereas  clay 
refractories  may  not  need  binders  due  to 
the  cohesive  nature  of  clay  and  the 


presence  of  moisture  in  the  clay. 
Binders  can  also  serve  as  lubricants  and 
can  impart  other  properties  to  the  final 
product.  For  example,  in  addition  to 
acting  as  binders,  phenolic  resins  and 
pitch  also  increase  product  lifetime  and 
durability  by  adding  carbon  that 
remains  in  the  refractory  body  after 
firing.  Additives  are  used  to  facilitate 
processing  and/or  impart  specific 
properties  to  the  final  product.  The  most 
widely  used  binders  and  additives  are 
cement,  water,  silicates,  inorganic  acids, 
phenolic  resins,  pitch,  and  lignin 
compounds,  such  as  calciuin 
lignosulfonate. 

'  Clays  and  other  raw  minerals  that  are 
used  as  body  materials  in  refractory 
products  manufacturing  require 
mechanical  processing,  such  as  grinding 
and  screening,  prior  to  thefr  use.  After 
processing,  body  materials,  binders,  and 
additives  are  proportioned  and  mixed. 
Monolithics  typically  require  no  further 
processing  other  than  bagging  or 
packaging  for  shipment.  Other  types  of 
refractory  product*  must  be  formed  into 
shapes  by  pressing,  extruding,  molding, 
or  casting.  Next,  the  formed  shapes 
generally  are  dried  or  cured  at 
temperatures  of  90°  to  260°C  (200°  to 
500°F).  Drying  and  curing  are  similar 


processes  with  respect  to  equipment 
design  and  operation;  the  primary 
difference  between  the  two  processes  is 
that  the  function  of  drying  is  to  reduce 
the  free  moisture  content  of  the  shapes, 
whereas  curing  activates  the  resin  or 
binder  in  the  shapes.  The  final  step  in 
the  production  of  most  refractory  shapes 
is  firing.  Firing  serves  three  primary 
functions:  to  reduce  the  niunber  of  pores 
in  the  refractory;  to  increase  the  density 
of  the  refractory;  and  to  bond  together 
the  individual  refractory  grains  into  a 
strong,  hard  mass.  Firing  typically  is 
performed  in  either  tuimel  kilns,  which 
operate  continuously,  or  in  periodic 
kilns,  which  operate  as  a  batch  process. 
Most  firing  temperatures  are  in  the 
range  of  1090°  to  1540°C  (2000°  to 
2800°F)  and  the  entire  firing  cycle 
typically  takes  24  to  36  hours.  After 
firing,  the  shapes  may  be  finished  by 
grinding,  cutting  to  specification,  or 
other  process;  the  shapes  then  are 
packaged  for  shipment. 

Some  refiactory  products 
manufacturing  facilities  impregnate 
fired  shapes  with  coal  tar  or  petroleiun 
pitch  to  add  additional  carbon  to  the 
body  to  increase  the  durability  of  the 
finished  product.  This  process  includes 
the  simultaneous  heating  of  pitch  in  a 
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pitch  working  tank  and  heating  of  fired 
shapes  in  a  shape  preheater  to  between 
150°  and  260°C  (300°  and  500°F); 
placing  the  shapes  and  pitch  in  a  sealed 
vessel,  typically  called  an  autoclave; 
and  applying  pressure  to  force  the  pitch 
into  the  pores  of  the  shapes.  After 
impregnation,  the  shapes  are  cooled 
(defumed).  For  certain  applications,  the 
impregnated  shapes  undergo  an 
additional  process  referred  to  as  coking. 
In  the  coking  process,  the  shapes  are 
placed  in  a  coking  oven  and  heated 
under  reducing  conditions  to  drive  off 
the  volatile  constituents  (i.e.,  POM)  of 
the  pitch. 

To  produce  fused-cast  refractories, 
raw  materials  are  mixed  and  loaded  into 
an  electric  arc  furnace  where  the 
mixture  is  heated  to  a  molten  state.  The 
molten  material  is  then  poured  into 
molds  and  allowed  to  cool  before  any 
final  cutting,  grinding,  or  finishing 
operation. 

The  production  of  RCF  involves 
process  steps  that  differ  significantly 
from  the  steps  used  to  produce  formed 
refractory  products.  To  manufacture 
RCF,  alumina,  silica,  and  calcined 
kaolin  are  mixed  and  fed  into  a  melting 
furnace.  As  the  molten  material  pours  or 
drains  from  the  furnace,  it  is  fiberized 
into  long,  thin  fibers  by  blowing  or 
spiiming.  The  fibers  can  then  be 
chopped  and  shipped  as  bulk  fibers, 
needled  into  fiber  blankets,  or  cast  into 
formed  fiber  products. 

Based  on  the  available  data,  we  have 
concluded  that  no  existing  facilities  that 
produce  fused-cast  refractory  products 
or  RCF  are  major  sources  of  HAP 
emissions.  In  addition,  we  have 
determined  that  none  of  the  existing 
fiacilities  that  produce  only  monolithics 
are  major  HAP  soiirces.  Therefore, 
fiacilities  that  produce  only  these  types 
of  refractory  products  would  not  be 
regulated  under  today's  rule  as 
proposed. 

E.  What  Are  the  Health  Effects  of 
Pollutants  Emitted  From  the  Refractory 
Products  Manufacturing  Source 
Category? 

The  HAP  that  would  be  controlled  by 
the  proposed  rule  are  associated  with  a 
variety  of  adverse  health  effects.  These 
adverse  health  effects  include  chronic 
health  disorders  (e.g.,  irritation  of  the 
lung,  skin,  and  mucous  membranes, 
gastrointestinal  effects,  and  damage  to 
the  kidneys  and  liver)  and  acute  health 
disorders  (e.g.,  respiratory  irritation  and 
central  nervous  system  effects  such  as 
drowsiness,  headache,  and  nausea).  The 
EPA  has  classified  two  of  the  HAP 
(formaldehyde  and  POM)  as  probable 
human  carcinogens. 


The  EPA  does  not  have  the  type  of 
current  detailed  data  on  each  of  the 
facilities  and  the  people  living  around 
the  facilities  covered  by  today's 
proposed  rule  for  this  source  category 
that  would  be  necessary  to  conduct  an 
analysis  to  determine  the  actual 
population  exposures  to  the  HAP 
emitted  from  these  facilities  and  the 
potential  for  resultant  health  effects. 
Therefore,  EPA  does  not  know  the 
extent  to  which  the  adverse  health 
effects  described  above  occur  in  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  and  this  proposed  rule 
reduces  emissions,  subsequent 
exposures  would  be  reduced. 

Following  is  a  discussion  of  the 
health  effects  of  seven  HAP:  ethylene 
glycol,  formaldehyde,  HF,  HCl, 
methanol,  phenol,  and  POM.  Although 
the  proposed  rule  would  reduce 
emissions  of  HF  and  HCl  from  any  new 
kilns  that  emit  these  HAP,  it  would  not 
reduce  emissions  of  these  HAP  from 
existing  sources.  We  estimate  that 
emissions  of  methanol  from  existing 
sources  would  also  not  be  reduced  by 
today's  proposed  rule.  However, 
methanol  is  a  constituent  of  some  resins 
used  in  resin-bonded  refractory 
production,  and  today's  proposed  rule 
would  regulate  methanol  emissions 
from  any  affected  source  that  began 
producing  refractory  products  made 
with  resins  that  contain  methanol. 

1.  Ethylene  Glycol 

Acute  (short-term)  exposing  of 
humans  to  ethylene  glycol  by  ingesting 
large  quantities  causes  central  nervous 
system  depression  (including 
drowsiness  and  respiratory  failure), 
gastrointestinal  upset,  cardiopulmonary 
effects,  and  renal  damage.  The  only 
effects  noted  in  the  one  available  study 
of  humans  acutely  exposed  to  low  levels 
of  ethylene  glycol  by  inhalation  were 
throat  and  upper  respiratory  tract- 
irritation.  Rats  and  mice  exposed 
chronically  (long-term)  to  ethylene 
glycol  in  their  diet  exhibited  signs  of 
kidney  toxicity  and  liver  effects.  No 
information  is  available  on  the 
reproductive  or  developmental  effects  of 
ethylene  glycol  in  humans,  but  several 
studies  of  rodents  have  shown  ethylene 
glycol  to  be  fetotoxic.  The  EPA  has  not 
classified  ethylene  glycol  for 
carcinogenicity. 

2.  Formaldehyde 

Both  acute  and  chronic  exposure  to 
formaldehyde  irritates  the  eyes,  nose, 
and  throat,  and  may  cause  coughing, 
chest  pains,  and  bronchitis. 
Reproductive  effects,  such  as  menstrual 
disorders  and  pregnancy  problems,  have 


been  reported  in  female  workers 
exposed  to  formaldehyde.  Limited 
human  studies  have  reported  an 
association  between  formaldehyde 
exposure  and  lung  and  nasopharyngeal 
cancer.  Animal  inhalation  studies  have 
reported  an  increased  incidence  of  nasal 
squamous  cell  cancer.  The  EPA 
considers  formaldehyde  a  probable 
human  carcinogen  (Group  B2). 

3.  Hydrogen  Fluoride 

Acute  inhalation  exposure  to  gaseous 
HF  can  cause  severe  respiratory  damage 
in  humans,  including  severe  irritation 
and  pulmonary  edema.  Chronic 
exposure  to  fluoride  at  low  levels  has  a 
beneficial  effect  of  dental  cavity 
prevention  and  may  also  be  useful  for 
the  treatment  of  osteoporosis.  Exposure 
to  higher  levels  of  fluoride  may  cause 
dental  fluorosis  or  mottling,  while  very 
high  exposures  through  drinking  water 
or  air  can  result  in  crippling  skeletal 
fluorosis.  One  study  reported  menstrual 
irregularities  in  women  occupationally 
exposed  to  fluoride.  The  EPA  has  not 
classified  HF  for  carcinogenicity. 

4.  Hydrogen  Chloride 

Hydrogen  chloride,  also  called 
hydrochloric  acid,  is  corrosive  to  the 
eyes,  skin,  and  mucous  membranes. 
Acute  inhalation  exposure  may  cause 
eye,  nose,  and  respiratory  tract  irritation 
and  inflammation  and  pulmonary 
edema  in  humans.  Chronic  occupational 
exposure  to  HCl  has  been  reported  to 
cause  gastritis,  bronchitis,  and 
dermatitis  in  workers.  Prolonged 
exposure  to  low  concentrations  may 
also  cause  dental  discoloration  and 
erosion.  No  information  is  available  on 
the  reproductive  or  developmental 
effects  of  HCl  in  humans.  In  rats 
exposed  to  HCl  by  inhalation,  altered 
estrus  cycles  have  been  reported  in 
females,  and  increased  fetal  mortality 
and  decreased  fetal  weight  have  been 
reported  in  offspring.  The  EPA  has  not 
classified  HCl  for  carcinogenicity. 

5.  Methanol 

Acute  or  chronic  exposure  of  humans 
to  methanol  by  inhalation  or  ingestion 
may  result  in  blurred  vision,  headache, 
dizziness,  and  nausea.  No  information  is 
available  on  the  reproductive, 
developmental,  or  carcinogenic  effects 
of  methanol  in  humans.  Birth  defects 
have  been  observed  in  the  offspring  of 
rats  and  mice  exposed  to  methanol  by 
inhalation.  A  methanol  inhalation  study 
using  rhesus  monkeys  reported  a 
decrease  in  the  length  of  pregnancy  and 
limited  evidence  of  impaired  learning 
ability  in  offspring.  The  EPA  has  not 
classified  methanol  with  respect  to 
carcinogenicity. 
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6.  Phenol 

Acute  inhalation  and  dermal  exposure 
to  phenol  is  highly  irritating  to  the  skin, 
eyes,  and  mucous  membranes  in 
humans.  Oral  exposure  to  small 
amounts  of  phenol  may  cause  irregular 
breathing,  muscular  weakness  and 
tremors,  coma,  and  respiratory  arrest  at 
lethal  concentrations.  Anorexia, 
progressive  weight  loss,  diarrhea, 
vertigo,  salivation,  and  a  dark  coloration 
of  the  urine  have  been  reported  in 
chronically  exposed  himians. 
Gastrointestinal  irritation  and  blood  and 
liver  effects  have  also  been  reported.  No 
studies  of  developmental  or 
reproductive  effects  of  phenol  in 
humans  are  available,  but  animal 
studies  have  reported  reduced  fetal 
body  weights,  growth  retardation,  and 
abnormal  development  in  the  offspring 
of  animals  exposed  to  phenol  by  the  oral 
route.  The  EPA  has  classified  phenol  in 
Group  D,  not  classifiable  as  to  human 
carcinogenicity. 

7.  Polycyclic  Organic  Matter 

The  term  polycyclic  organic  matter 
defines  a  broad  class  of  compounds  that 
includes  the  polycyclic  aromatic 
hydrocarbon  compoimds  (PAH),  of 
which  benzo[a]pyrene  is  a  member. 
Dermal  exposures  to  mixtures  of  PAH 
cause  skin  disorders  in  humans  and 
animals.  No  information  is  available  on 
the  reproductive  or  developmental 
effects  of  POM  in  humans,  but  animal 
studies  have  reported  that  oral  exposure 
to  benzo[a]pyrene  causes  reproductive 
and  developmental  effects.  Hiunan 
studies  have  reported  an  increase  in 
lung  cancer  in  humans  exposed  to  POM- 
bearing  mixtiues  including  coke  oven 
emissions,  roofing  tar  emissions,  and 
cigarette  smoke.  Animal  studies  have 
reported  respiratory  tract  tumors  from 
inhalation  exposure  to  benzolajpyrene 
and  forestomach  tiunors,  leukemia,  and 


lung  tumors  from  oral  exposure  to 
benzo(alpyrene.  The  EPA  has  classified 
seven  PAH  compounds  (benzo(a]pyrene, 
benz[a]anthracene,  chrysene, 
benzo[b]fluoranthene, 
benzofklfluoranthene, 
dibenz[a,h]anthracene,  and 
indeno(l,2,3-cd]pyrene)  as  Group  B2, 
probable  human  carcinogens. 

n.  Summary  of  the  Proposed  Rule 

A.  What  Source  Category  Is  Affected  by 
the  Proposed  Rule? 

Today's  proposed  rule  would  apply  to 
the  Refractory  Products  Manufacturing 
source  category.  This  source  category 
includes,  but  is  not  limited  to,  any 
facility  that  manufactures  refractory 
bricks  and  shapes  that  are  produced 
using  an  organic  HAP  compound,  pitch- 
impregnated  refractory  products, 
chromium  refi^ctory  products,  and  fired 
clay  refi-actory  products.  Fired  refi-actory 
products  are  those  that  have  undergone 
thermal  processing  in  a  kiln. 

B.  What  Are  the  Primary  Sources  of 
Emissions  From  Major  Sources  and 
What  Are  the  Emissions? 

At  most  refractory  products 
manufactiuing  plants,  the  primary 
sources  of  HAP  emissions  are  the 
thermal  process  units.  Other  sources  of 
HAP  emissions  at  these  facilities  are  the 
raw  material  processing  and  handling 
equipment. 

Thermal  process  units  can  emit 
several  HAP,  as  well  as  a  number  of 
criteria  pollutants.  The  thermal  process 
units  that  would  be  covered  by  the 
proposed  rule  are:  Shape  dryers,  curing 
ovens,  and  kilns  that  are  used  to  process 
resin-bonded,  pitch-bonded,  and  other 
refi^ctory  products  that  are  produced 
using  an  organic  HAP  compound; 
defumers,  coking  ovens,  shape 
preheaters,  and  pitch  working  tanks 
associated  with  pitch-impregnated 


reft-actory  production;  kilns  used  to  fire 
chromium  refractory  products;  and  kilns 
used  to  fire  clay  refractory  products. 
The  HAP  emitted  by  a  specific  thermal 
process  unit  depend  mostly  on  the  raw 
materials,  binders,  and  additives  used. 
The  criteria  pollutants  emitted  by 
thermal  process  units  include 
particulate  matter  (PM),  sulfur  dioxide 
(SO2),  carbon  monoxide  (CO),  nitrogen 
oxides  (NOx),  and  volatile  organic 
compounds  (VOC).  Depending  on  the 
type  of  resin  or  additive  used,  these 
materials  can  include  phenol,  methanol, 
ethylene  glycol,  POM,  and  other  organic 
compounds.  For  resin-bonded  refractory 
production,  the  thermal  process  imits 
are  the  c\iring  ovens  and  kilns,  which 
can  emit  phenol,  formaldehyde, 
ethylene  glycol,  and  methanol.  For 
pitch-bonded  refractory  production,  the 
thermal  process  imits  are  the  cubing 
ovens  and  kilns.  These  sources  all  emit 
POM,  which  is  the  primary  constituent 
of  coal  tar  and  p>etroleum  pitch.  For 
pitch-impregnated  refractory 
production,  the  thermal  process  units 
are  the  coking  ovens,  defumers,  pitch 
working  tanks,  and  shape  preheaters, 
which  aJso  emit  POM.  Kilns  that  are 
used  to  fire  chromium  refractory 
products  emit  particulate  chromium  and 
several  other  HAP  metals.  For  clay 
refractory  production,  the  fluorides  and 
chlorides  in  the  clay  form  HF  and  HCl, 
respectively,  which  are  subsequently 
emitted  from  kilns  during  firing. 

C.  What  Are  the  Affected  Sources? 

Today's  proposed  rule  would 
establish  emission  limitations  (emission 
limits  and  operating  limits)  and  work 
practice  standards  for  several  types  of 
refractory  products  manufactiuing 
sources.  Table  2  of  this  preamble  lists 
the  affected  sovirces  that  would  be 
subject  to  the  proposed  rule. 


Table  2.— Sources  That  Would  Be  Affected  by  the  Proposed  Refractory  Products  Manufacturing  Rule 


Refractory  product  type 

Affected  sources 

Resin-tx>nded  

Pitcti-bonded 

Pitch-impregnated 

Other  formed  products  ttiat  use  organic  additives 

Chromium 

Clay : 

Existing  and  new  curing  ovens  and  kilns. 
Existing  and  new  curing  ovens  and  kilns. 
Existing  and  new  shape  preheaters,  pitch  working  tanks,  defumers, 

and  coking  ovens. 
Existing  and  new  shape  dryers  and  kilns  used  to  process  refractory 

shapes  that  are  made  using  an  organic  HAP  compound. 
Existing  and  new  kilns. 
Existing  and  new  kilns. 

D.  What  Are  the  Emission  Limits? 

Emission  limits  are  numeric  limits  on 
the  emissions  from  affected  sources. 
Today's  proposed  rule  would  specify 
separate  emission  limits  for  affected 
soiuties  of  organic  HAP,  HF,  and  HCl. 


1 .  Existing  and  New  Thermal  Process 
Sources  of  Organic  HAP 

Today's  proposed  rule  would 
establish  emission  limits  for  specified 
thermal  process  sources  that  emit 
organic  HAP.  Facilities  that  operate 


these  types  of  sources  could  meet  either 
of  two  types  of  emission  limits:  A 
specified  minimum  combustion 
efficiency  of  an  add-on  control  device 
(i.e.,  a  thermal  oxidizer  or  a  catalytic 
oxidizer):  or  a  limit  on  the  concentration 
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of  total  hydrocarbons  (THC)  in  the 
emissions.  The  combustion  efficiency 
option  would  apply  only  to  sources  that 
are  controlled  with  a  thermal  or 
catalytic  oxidizer  for  which  the  carbon 
dioxide  (CO2)  concentration  at  the  outlet 
of  the  device  is  3  percent  or  less.  To 
comply  with  the  combustion  efficiency 
limit,  you  would  be  required  to  reduce 
emissions  of  CO  and  THC  so  that  the 
average  combustion  efficiency  is  99.8 
percent  or  greater.  If  the  outlet  CO2 
concentration  is  more  than  3  percent,  or 
if  you  choose  to  comply  with  the  THC 
emission  concentration  limit,  you 
would  be  required  to  reduce  emissions 
of  THC  at  the  outlet  of  the  source  or 
control  device  to  20  parts  per  million  by 
volume,  dry  basis  (ppmvd),  or  less, 
corrected  to  18  percent  oxygen  {O2).  The 
sources  that  would  be  subject  to  these 
organic  HAP  emission  limits  include 
new  and  existing  shape  dryers,  ciu-ing 
ovens,  kilns,  coking  ovens,  and 
defumers.  In  addition,  new  shape 
preheaters  would  be  subject  to  these 
same  emission  limits.  You  would  also 
be  required  to  meet  the  THC  emission 
concentration  limit  if  you  operate  an 
affected  source  that  is  not  equipped 
with  a  thermal  or  catalytic  oxidizer. 

For  continuous  process  sources,  the 
format  of  the  combustion  efficiency  and 
THC  emission  limits  would  be  a  3-hour 
block  average.  That  is,  the  average 
combustion  efficiency  or  THC 
concentration  based  on  three  1-hour  test 
runs  would  have  to  meet  the  emission 
limit  of  at  least  99.8  percent  combustion 
efficiency  or  no  more  than  20  ppmvd 
THC  at  18  percent  O2,  whichever 
applies.  For  batch  process  sources,  the 
format  of  the  standard  is  the  average  of 
the  highest  rolling  3-hour  averages  for 
three  test>nms.  In  other  words,  you 
would  have  to  calculate  the  rolling  3- 
hour  average  combustion  efficiency  of 
THC  concentration  for  each  3-hour 
period  of  each  test  run.  From  each  of  the 
three  test  runs,  you  would  select  the 
highest  rolling  3-hour  average.  You 
would  then  determine  the  average  of 
those  three  highest  rolling  averages  to 
determine  if  your  source  is  in 
compliance  with  the  emission  limit. 

2.  New  Clay  Refractory  Kilns 

If  you  own  or  operate  an  affected  new 
clay  refractory  kiln,  you  would  be 
required  to  meet  emission  limits  for 
both  HF  and  HCl.  For  affected  tunnel 
kilns,  you  wotrld  have  to  meet  an  HF 
emission  limit  of  0.001  kilogram  per 
megagram  (kg/Mg)  (0.002  pound  per  ton 
(lb/ton))  of  product  or  reduce  HF 
emissions  by  at  least  99.5  percent.  You 
would  also  be  required  to  meet  an  HCl 
emission  limit  of  0.0025  kg/Mg  (0.005 
lb/ton)  of  product  or  reduce 


uncontrolled  HCl  emissions  by  at  least 
98  percent.  If  you  own  or  operate  a  new 
affected  periodic  kiln,  you  would  be 
required  to  reduce  HF  emissions  by  at 
least  99.5  percent  and  HCl  emissions  by 
at  least  98  percent. 

E.  What  Are  the  Operating  Limits? 

Operating  limits  are  limits  on 
operating  parameters  of  process 
equipment  or  control  devices.  Today's 
proposed  rule  specifies  process  and 
control  device  operating  limits  for 
thermal  process  sources  that  emit 
organic  HAP  and  clay  refractory  kilns. 
For  each  of  these  operating  limits,  you 
would  be  required  to  measure  the 
appropriate  operating  parameters  dining 
the  performance  test  and  establish  limits 
on  the  operating  parameters  based  on 
those  measurements.  Following  the 
performance  test,  you  would  be  required 
to  monitor  those  parameters  and  ensure 
that  the  established  limits  are  not 
exceeded. 

1.  Existing  and  New  Thermal  Process 
Soiuces  of  Organic  HAP 

For  affected  thermal  process  sources 
that  discharge  organic  HAP,  we  would 
require  operating  limits  on  the  organic 
HAP  processing  rate  and  the  operating 
temperatures  of  your  control  devices. 
The  operating  limit  on  the  organic  HAP 
processing  rate  would  require  you  to 
measure  during  the  performance  test  the 
rate  at  which  organic  HAP  are  processed 
in  an  affected  process  unit.  To 
determine  the  organic  HAP  processing 
rate,  you  would  need  data  on  the  mass 
fractions  of  organic  HAP  in  each  resin, 
binder,  or  additive  that  contains  an 
organic  HAP.  You  could  determine  the 
mass  fraction  of  organic  HAP  in  a 
material  using  EPA  Method  311, 
"Analysis  of  Hazardous  Air  Pollutant 
Compounds  in  Paints  and  Coatings  by 
Direct  Injection  into  a  Gas 
Chromatograph."  You  could  also  use 
material  safety  data  sheets  (MSDS)  or 
product  labels  to  determine  the  mass 
faction  of  organic  HAP  in  a  substance. 

For  continuous  process  units,  the 
organic  HAP  processing  rate  would  be 
measured  in  units  of  mass  of  organic 
HAP  per  unit  time  (e.g.,  pounds  of  HAP 
per  horn)  contained  in  the  refractory 
products  that  undergo  thermal 
processing.  For  batch  process  units,  the 
organic  HAP  processing  rate  would  be 
measured  in  units  of  mass  of  organic 
HAP  per  mass  of  refractory  products 
that  undergo  thermal  processing  (e.g., 
pounds  of  organic  HAP  per  ton  of 
refractory  product  in  the  batch). 
Following  the  performance  test,  you 
would  be  required  to  monitor  the 
organic  HAP  processing  rate  and  ensure 
that  the  rate  does  not  exceed  the  rate 


established  during  the  performance  test. 
If  you  decided  to  start  production  of  a 
refractory  product  that  is  likely  to  have 
an  organic  HAP  processing  rate  greater 
than  the  rate  established  during  the 
most  recent  performance  test,  you 
would  be  required  to  conduct  a  new 
performance  test  for  that  product  and 
establish  a  new  operating  limit  for  the 
organic  HAP  processing  rate. 

For  sources  that  are  controlled  with  a 
thermal  oxidizer,  you  would  be  required 
to  monitor  the  combustion  chamber 
temperature.  For  affected  sources  that 
are  controlled  with  a  catalytic  oxidizer, 
you  would  be  required  to  monitor  the 
temperature  at  the  inlet  of  the  catalyst 
bed.  You  would  also  be  required  to 
maintain  the  catalyst  according  to 
manufacturer's  specifications.  For  either 
type  of  control  device,  you  would  be 
required  to  measure  and  record  the 
appropriate  temperature  during  the 
performance  test.  Following  the 
performance  test,  you  would  be  required 
to  monitor  continuously  the  control 
device  operating  temperatiue  and 
ensiue  that  the  3-hour  block  average 
temperature  does  not  fall  below  the 
corresponding  temperature  measured 
diuing  the  performance  test  minus  14°C 
(25T). 

2.  New  Clay  Refractory  Kilns 

If  you  have  a  new  clay  refractory  kiln 
that  is  controlled  with  a  dry  lime 
injection  fabric  filter  (DIFF)  or  a  dry 
lime  scrubber/ fabric  filter  (DLS/FF),  you 
would  be  required  to  monitor  fabric 
filter  inlet  temperature  and  lime  feed 
rate.  During  the  performance  test,  you 
would  be  required  to  measvire  the  fabric 
filter  inlet  temperature.  Following  the 
performance  test,  you  would  be  required 
to  continuously  measure  fabric  filter 
inlet  temperatuire  and  ensure  that  the 
temperatiue  does  not  exceed  the 
temperature  established  during  the 
performance  test  plus  14°C  (25°F). 
During  the  performance  test,  you  would 
also  be  required  to  measure  the  lime 
feed  rate  and  subsequently  ensure  that 
the  lime  feed  rate  did  not  fall  below  the 
feed  rate  established  during  the 
performance  test.  You  would  also  have 
to  verify  that  lime  is  free-flowing  to  the 
control  system.  In  addition,  you  would 
be  required  to  install  a  bag  leak 
detection  system,  initiate  corrective 
action  within  1  hour  of  a  bag  leak 
detection  system  alarm,  and  complete 
corrective  actions  according  to  your 
operation,  maintenance,  and  monitoring 
(OM&M)  plan.  You  would  also  have  to 
operate  and  maintain  the  fabric  filter 
such  that  the  alarm  is  not  engaged  for 
more  than  5  percent  of  the  total 
operating  time  in  a  6-month  reporting 
period.  In  calculating  this  operating 
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time  fraction,  if  inspection  of  the  fabric 
filter  demonstrates  that  no  corrective 
action  is  required,  no  alarm  time  would 
be  counted.  If  corrective  action  is 
required,  each  alarm  would  be  counted 
as  a  minimum  of  1  hour,  and  if  you  take 
longer  than  1  hour  to  initiate  corrective 
action,  the  alarm  time  would  be  counted 
as  the  actual  amount  of  time  taken  to 
initiate  corrective  action. 

If  you  use  a  DLS/FF,  you  would  also 
be  required  to  measure  the  water 
injection  rate  during  the  performance 
test.  Following  the  performance  test, 
you  would  be  required  to  maintain  the 
water  injection  rate  at  least  at  the  levels 
established  during  the  performance  test. 

If  you  use  a  wet  scrubber  (WS),  you 
would  be  required  to  measure  the 
pressure  drop  across  the  scrubber, 
liquid  pH,  and  liquid  flow  rate  during 
the  performance  test.  Following  the 
performance  test,  you  would  be  required 
to  ensiu-e  that  the  levels  of  these 
parameters  did  not  fall  below  the 
corresponding  levels  established  during 
the  performance  test. 

3.  All  Affected  Sources 

Under  today's  proposed  rule,  you 
would  be  required  to  prepare  a  written 
OM&M  plan  and  keep  the  plan  up  to 
date  for  all  affected  sources.  The  plan 
would  have  to  include  procedures  for 
the  proper  operation  and  maintenance 
of  each  affected  source  and  its  air 
pollution  control  device(s).  The  plan 
would  also  have  to  include  procedures 
for  monitoring  and  proper  operation  of 
monitoring  systems  to  help  assure  both 
initial  and  continuous  compliance  with 
the  emission  limits,  operating  limits, 
and  work  practice  standards. 

If  you  own  or  operate  an  affected 
source  of  organic  HAP  equipped  with  an 
alternative  control  device  or  technique 
not  listed  in  the  proposed  rule,  you 
would  have  to  install  a  THC  continuous 
emission  monitoring  system  (CEMS)  on 
the  outlet  of  the  control  device  or  in  the 
stack.  You  would  also  be  required  to 
comply  with  Performance  Specification 
(PS)  8  of  40  CFR  part  60.  appendix  B, 
and  with  Procedure  1  of  40  CFR  part  60. 
appendix  F.  If  you  own  or  operate  an 
affected  chromiimi  refractory  products 
kiln  or  clay  refractory  products  kiln  that 
is  equipped  with  an  alternative  control 
device  or  technique  not  listed  in  the 
proposed  rule,  you  would  have  to 
establish  operating  limits  for  the 
appropriate  operating  parameters 
subject  to  prior  written  approval  by  the 
Administrator  as  described  in  40  CFR 
63.8(f).  You  would  be  required  to 
submit  a  request  for  approval  of 
alternative  monitoring  procedures  that 
includes  a  description  of  the  alternative 
control  device  or  technique,  the  type  of 


monitoring  device  or  procedure  that 
would  be  used,  the  appropriate 
operating  parameters  that  would  be 
monitored,  and  the  frequency  that  the 
operating  parameter  values  would  be 
determined  and  recorded.  You  would 
establish  site-specific  operating  limits 
during  your  performance  test  based  on 
the  information  included  in  the 
approved  alternative  monitoring 
procedures  request.  You  would  also  be 
required  to  install,  operate,  and 
maintain  the  parameter  monitoring 
system  for  the  alternative  control  device 
or  technique  according  to  your  OM&M 
plan.  If  the  Administrator  determines 
that  parameter  monitoring  cannot  assure 
continuous  compliance,  a  CEMS  may  be 
required. 

If  you  use  a  control  device  or 
technique  listed  in  the  proposed  rule, 
you  could  establish  operating  limits  for 
alternative  operating  parameters  subject 
to  prior  written  approval  by  the 
Administrator  on  a  case-by-case  basis. 
You  would  be  required  to  submit  the 
application  for  approval  of  alternative 
operating  parameters  no  later  than  the 
notification  of  the  performance  test.  The 
application  would  have  to  include 
information  justifying  the  request  for 
alternative  operating  parameters  (such 
as  why  using  the  alternative  operating 
parameters  is  preferable  to  using  the 
operating  parameters  in  the  proposed 
rule),  a  description  of  the  proposed 
alternative  control  device  operating 
parameters,  the  monitoring  approach, 
the  frequency  of  measuring  and 
recording  the  alternative  parameters,  the 
averaging  period  for  the  operating 
limits,  how  the  operating  limits  are  to  be 
calculated,  and  information 
documenting  that  the  alternative 
operating  parameters  would  provide 
equivalent  or  better  assurance  of 
compliance  with  the  relevant  emission 
limit.  You  woidd  have  to  install, 
operate,  and  maintain  the  alternative 
parameter  monitoring  systems  in 
accordance  with  the  application 
approved  by  the  Administrator. 

F.  What  Are  the  Work  Practice 
Standards? 

Today's  proposed  rule  would 
establish  work  practice  standards  for 
existing  shape  preheaters  that  are  used 
to  produce  pitch-impregnated  refractory 
products,  existing  and  new  pitch 
working  tanks  that  are  used  to  produce 
pitch-impregnated  refractory  products, 
existing  and  new  chromium  refractory 
products  kilns,  and  existing  clay 
refractory  products  kilns. 

If  you  operate  an  affected  existing 
shape  preheater,  you  would  be  required 
to  control  emissions  of  POM  from  the 
shape  preheater  by  one  of  three 


methods.  Two  of  the  methods  entail 
removing  the  residual  pitch  from  the 
surfaces  of  the  baskets  or  containers  that 
are  used  for  holding  refractory  shapes  in 
a  shape  preheater  and  autoclave.  You 
would  have  to  clean  the*basket  surfaces 
at  least  every  ten  impregnation  cycles. 
Alternatively,  you  could  duct  the 
exhaust  from  the  shape  preheater  to  a 
control  device  that  meets  the  applicable 
emission  limits  for  thermal  process 
sources  of  organic  HAP.  If  you  choose 
to  clean  the  basket  surfaces,  you  would 
have  two  cleaning  options.  One  basket 
cleaning  option  would  be  to  remove 
residual  pitch  by  abrasive  blasting, 
provided  that  the  emissions  from  the 
abrasive  blasting  operation  are 
exhausted  to  a  fabric  filter.  The  other 
basket  cleaning  option  would  be  to 
subject  the  baskets  to  a  thermal. process 
cycle  that  matches  or  exceeds  the 
temperature  and  cycle  time  of  the 
affected  shape  preheater  and  is  ducted 
to  a  thermal  or  catalytic  oxidizer  that  is 
comparable  to  the  control  device  for 
your  defumer  or  coking  oven.  For 
example,  if  the  operating  temperature 
and  cycle  time  of  your  shape  preheater 
are  200°C  (400°F)  and  2  hours, 
respectively,  you  could  "clean"  the 
baskets  by  placing  them  in  a  shape  dryer 
that  operates  at  a  temperature  of  200°C 
(400°F)  or  higher  for  at  least  2  hours  and 
is  exhausted  to  a  thermal  oxidizer  that 
is  comparable  to  your  defumer  thermal 
oxidizer.  Subjecting  the  baskets  to  a 
thermal  process  with  a  cycle  time  and 
temperature  equal  to  or  greater  them 
those  of  the  shape  preheater  ensures 
that  POM  that  would  have  been  emitted 
from  the  shape  preheater  otherwise  is 
controlled.  If  you  choose  to  duct  shape 
preheater  emissions  to  a  control  device, 
you  could  duct  the  emissions  to  the 
coking  oven  control  device,  defumer 
control  device,  or  to  another  thermal  or 
catalytic  oxidizer  that  is  comparable  to 
the  coking  oven  or  defumer  controls  and 
meets  the  applicable  emission  limits  for 
thermal  process  sources  of  organic  HAP. 

If  you  have  an  affected  existing  or 
new  pitch  working  tank,  you  would  be 
required  to  duct  the  exhaust  from  the 
taiik  to  either  the  coking  oven  control 
device,  the  defumer  control  device,  or 
an  equivalent  thermal  or  catalytic 
oxidizer.  If  you  choose  to  exhaust  the 
working  tank  emissions  to  an  alternate 
thermal  or  catalytic  oxidizer,  the 
emissions  from  that  control  device 
would  have  to  meet  the  applicable 
emission  limits  for  thermal  process 
sources  of  organic  HAP. 

If  you  have  an  affected  existing  or 
new  chromiimi  refractory  products  kiln 
or  an  affected  existing  clay  refractory 
products  kiln,  you  would  have  to  use 
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natural  gas,  or  an  equivalent  fuel,  as  the 
kiln  fuel. 

G.  What  Are  the  Testing  and  Initial 
Compliance  Requirements  for  Sources 
Subject  to  Emission  Limits? 

Under  today's  proposed  rule,  you 
would  be  required  to  conduct  an  initial 
performance  test  on  each  affected  source 
to  demonstrate  initial  compliance  with 
the  emission  limits.  In  accordance  with 
40  CFR  63.7(a)(2),  you  would  be 
required  to  conduct  the  test  within  180 
days  after  the  compliance  date  using 
specified  test  methods. 

1.  Existing  and  New  Thermal  Process 
Sources  of  Organic  HAP 

If  you  have  an  affected  existing  or 
new  shape  dryer,  curing  oven,  kiln, 
coking  oven,  or  defumer,  or  a  new  shape 
preheater,  you  would  be  required  to 
measure  emissions  of  THC  in  stack 
gases  exhausted  to  the  atmosphere  using 
EPA  Method  25A,  "Determination  of 
Total  Gaseous  Organic  Concentration 
Using  a  Flame  Ionization  Analyzer."  If 
you  choose  to  comply  with  the  THC 
concentration  limit  of  20  ppmvd 
corrected  to  18  percent  O2,  you  would 
also  have  to  measure  the  oxygen 
concentration  of  the  stack  gas  using  EPA 
Method  3 A,  "Determination  of  Oxygen 
and  Carbon  Dioxide  Concentrations  in 
Emissions  From  Stationary  Sources 
(Instrumental  Analyzer  Procedure)." 
The  oxygen  concMitration  data  are 
needed  for  correcting  the  measured  THC 
concentration  to  18  percent  O2.  The 
performance  test  would  consist  of  at 
least  three  1-hour  test  runs,  and  you 
would  be  required  to  measure  and 
record  the  stack  gas  concentrations  of 
THC  and  oxygen  every  minute. 

If  the  affected  source  is  controlled 
with  a  thermal  or  catalytic  oxidizer,  and 
the  outlet  CO2  concentration  is  3 
percent  or  less,  you  could  elect  to 
comply  vvith  the  combustion  efficiency 
limit.  If  you  choose  to  comply  with  the 
combustion  efficiency  limit,  you  would 
be  required  to  measure  emissions  of  CO 
using  EPA  Method  10,  "Determination 
of  Carbon  Monoxide  Emissions  From 
Stationary  Soiirces,"  and  CO2  using  EPA 
Method  3A,  in  addition  to  measuring 
THC.  The  performance  test  would 
consist  of  at  least  three  1-hour  test  runs, 
and  you  would  be  required  to  measure 
and  record  the  stack  gas  concentrations 
of  THC,  CO,  and  CO2  every  minute. 

If  your  source  is  a  continuous  process, 
you  would  determine  compliance  with 
the  emission  limit  by  first  determining 
the  hourly  average  concentrations  for 
each  pollutant  and  diluent  (i.e.,  THC 
and  O2  for  the  THC  limit,  or  CO2,  CO, 
and  THC  for  the  combustion  efficiency 
limit)  as  the  nimieric  average  of  the  1- 


minute  concentrations  for  each  test  run. 
Each  test  nm  must  last  at  least  1  hour. 
The  minimum  nimiber  of  1 -minute 
concentration  measurements  needed  for 
each  hour  of  testing  would  be  50.  You 
would  then  calculate  the  averse 
concentrations  for  each  pollutant  as  the 
mean  of  the  three  hourly  concentrations 
for  that  pollutant.  To  be  in  compliance 
with  the  combustion  efficiency  limit, 
the  average  of  three  1-hour  average 
combustion  efficiencies  for  the  test 
would  have  to  be  99.8  percent  or 
greater. 

The  test  methods  and  conditions  for 
meeting  the  combustion  efficiency  limit 
for  a  continuous  process  also  apply  if 
your  source  operates  as  a  batch  process. 
You  would  also  be  required  to  measure 
emissions  for  three  test  runs.  However, 
for  batch  processes,  each  test  run  woiUd 
have  to  be  conducted  over  all  or  part  of 
separate  batch  cycles. 

You  woiild  be  required  to  test 
throughout  three  complete  batch  cycles 
unless  you  developed  an  emissions 
profile  for  the  duration  of  the  batch 
cycle,  or  met  certain  conditions  for 
terminating  a  performance  test  run 
before  completion  of  the  batch  cycle.  If 
you  choose  to  develop  an  emissions 
profile,  you  would  be  required  initially 
to  sample  THC  emissions  throughout  a 
complete  batch  cycle,  regardless  of 
whether  you  were  complying  with  the 
THC  limit  or  the  combustion  efficiency 
limit.  You  would  be  required  to 
determine  the  hourly  average 
concentrations  of  THC,  corrected  to  18 
•percent  O2.  for  each  hour  of  the  batch 
cycle.  Based  on  the  average  hourly  THC 
concentrations,  you  would  identify  the 
4-hour  period  of  peak  emissions,  "rhat 
is,  the  period  of  4  consecutive  hours 
when  "rHC  concentrations  are  highest. 
During  the  two  subsequent  test  runs, 
you  would  not  be  required  to  sample 
emissions  outside  that  4-hoiu'  period  of 
peak  THC  emissions.  To  be  in 
compliance  with  the  THC  emission 
limit,  the  average  of  the  highest  rolling 
3-hour  average  THC  concentrations 
corrected  to  18  percent  O2  during  the 
period  of  peak  emissions  for  the  three 
test  runs  would  have  to  be  20  ppmvd  or 
less.  Likewise,  to  be  in  compliance  with 
the  combustion  efficiency  limit,  the 
average  of  the  highest  rolling  3-hour 
average  combustion  efficiencies  during 
the  period  of  peak  emissions  for  the 
three  test  runs  would  have  to  be  99.8 
percent  or  greater.  During  subsequent 
performance  tests,  you  would  have  to 
complete  at  least  three  test  runs,  but  you 
would  only  have  to  test  diuing  the  4- 
hour  period  of  peak  emissions  during 
each  run. 

If  you  choose  not  to  develop  an 
emissions  profile,  you  could  terminate 


testing  before  the  completion  of  a  batch 
cycle  if  you  met  certain  conditions.  For 
each  of  three  test  runs,  you  would  have 
to  begin  testing  at  the  start  of  the  batch 
cycle  and  continue  testing  for  at  least  3 
hours  beyond  the  point  in  time  when 
the  process  reaches  peak  operating 
temperature.  You  could  stop  testing  for 
that  run  at  that  time  if  you  could  show 
that  THC  concentrations  are  not 
increasing  over  the  3-hour  period  since 
process  peak  temperature  was  reached; 
at  least  1  hour  has  passed  since  any 
reduction  in  the  operating  temperature 
of  the  control  device  (thermal  or 
catalytic  oxidizer);  and  either  the 
average  THC  concentration  at  the  inlet 
to  the  control  device  for  the  previous 
hour  has  not  exceeded  20  ppmvd, 
corrected  to  18  percent  O2,  or  your 
source  met  the  emission  limit  during 
each  of  the  previous  3  hours  after  the 
process  reached  peak  temperature.  For 
example,  if  you  were  testing  to  show 
compliance  with  the  THC  limil.  and  the 
hourly  THC  co/icentrati0D9  after  peak 
process  temperature  was  reached  were 
12  ppm,  12  ppm.  and  11  ppm. 
respectively,  you  could  stop  that  test 
run.  However,  if  the  hourly  THC 
concentrations  for  those  3  hours  were  12 
ppm,  14  ppm,  and  16  ppm,  respectively, 
you  could  not  stop  testing  because  THC 
concentrations  woiUd  still  be  increasing. 
You  would  have  to  satisfy  these  testing 
procedures  for  the  remaining  two  test 
runs  during  two  other  batch  cycles. 

For  both  continuous  process  and 
batch  process  performance  tests,  you 
would  be  required  to  conduct 
performance  tests  on  affected  thermal 
process  sources  under  the  conditions 
that  would  resxilt  in  the  highest  levels 
of  organic  HAP  emissions  expected  to 
occur  for  that  affected  source.  You 
would  determine  these  "worst-case" 
conditions  by  taking  into  account  the 
organic  HAP  processing  rate,  the 
process  operating  temperatures,  and  the 
processing  times.  The  organic  HAP 
processing  rate  is  the  rate  at  which  the 
mass  of  organic  HAP  materials 
contained  in  refractory  shapes  are 
processed  in  an  affected  thermal  process 
source.  For  continuous  process  units, 
the  organic  HAP  processing  rate  would 
be  measured  in  units  of  mass  of  organic 
HAP  processed  per  hour  (e.g.,  pounds  of 
phenol  per  hour).  For  example,  if  a 
continuous  ciuing  oven  is  curing  2  tons 
per  hour  (4,000  Ibs/hr)  of  resin-bonded 
refractory  shapes,  the  refractory  mix 
contains  5  percent  resin,  and  the  resin 
contains  10  percent  phenol,  the  organic 
HAP  processing  rate  (for  phenol)  is: 

4.000  Ibs/hr  X  Vioo  X  "Vioo  =  20  Ibs/hr. 
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For  batch  processes,  the  organic  HAP 
processing  rate  would  be  measured  in 
units  of  mass  of  organic  HAP  processed 
per  batch  cycle  (e.g.,  pounds  of  phenol 
per  batch).  The  organic  HAP  processing 
rate  would  be  determined  based  on  the 
amount  or  percentage  of  organic  HAP  in 
the  raw  material  mix  and  the  weight  of 
the  shapes  processed.  You  would  be 
required  to  record  the  total  weight  and 
cycle  time  of  each  batch.  For  example, 
if  you  operate  a  batch  process  coking 
oven,  and  the  oven  is  loaded  with  20 
tons  (40,000  lbs)  of  pitch-impregnated 
refractories  that  contain  6  percent  pitch, 
the  organic  HAP  processing  rate  (for 
POM)  is: 

40.000  lbs/batch  x  e/ioo  =  2,400  lbs/ 
batch. 

If  you  decided  to  start  production  of 
a  refractory  product  that  is  likely  to 
have  an  organic  HAP  processing  rate 
greater  than  the  rate  established  during 
the  most  recent  performance  test,  you 
would  be  required  to  conduct  a  new 
performance  test  for  that  product  and 
estabhsh  a  new  operating  limit  for  the 
organic  HAP  processing  rate.  You  would 
also  have  to  conduct  a  new  performance 
test  on  an  affected  uncontrolled  kiln 
following  any  process  changes  that  are 
likely  to  increase  kiln  emissions.  For 
example,  if  the  kiln  followed  a  curing 
oven,  and  you  shortened  the  ciiring 
oven  cycle  time  significantly,  you 
would  have  to  repeat  the  performance 
test  on  the  kiln  because  the  shorter 
Cluing  time  could  result  in  a  decrease  in 
organic  HAP  emissions  from  the  ciuing 
oven  and  an  increase  in  organic  HAP 
emissions  from  the  kiln. 

If  the  affected  source  is  controlled 
with  a  thermal  oxidizer,  you  would  be 
requfred  to  measure  the  Uiermal 
oxidizer  combustion  chamber 
temperature  continuously  and  record 
the  temperature  at  least  every  15 
minutes  diuing  the  performance  test.  If 
the  affected  source  is  controlled  with  a 
catalytic  oxidizer,  you  would  be 
required  to  measure  the  temperature  at 
the  inlet  of  the  catalyst  bed 
continuously  and  record  the 
temperat\u%  at  least  every  15  minutes 
during  the  performance  test.  You  would 
also  be  required  to  measure  and  record 
the  process  operating  temperature  of  the 
affected  source  at  least  once  every  hour. 

If  the  source  is  a  batch  process  and  is 
controlled  with  a  thermal  or  catalytic 
oxidizer,  you  could  reduce  the  operating 
temperatiue  of  the  control  device  or 
shut  the  control  device  off  under  the 
following  conditions;  (1)  At  least  3 
hours  have  passed  since  the  process 
imit  reached  its  maximiun  temperatiue; 
(2)  the  applicable  emission  limit  (THC 
concentration  or  combustion  efficiency) 


has  been  met  during  each  of  the  three 
1-hour  periods  since  the  process 
reached  peak  temperature;  (3)  emissions 
of  THC  have  not  increased  during  the  3- 
hour  period  since  maximum  process 
temperature  was  reached;  and  (4)  either 
the  average  THC  concentration  at  the 
inlet  to  the  oxidizer  has  not  exceeded  20 
ppmvd,  corrected  to  18  percent  O2,  for 
at  least  1  hour,  or  the  applicable 
emission  limit  has  been  met  during  each 
of  the  four  15-minute  periods 
immediately  following  the  oxidizer 
temperature  reduction.  In  other  words, 
if  you  measure  THC  emissions  at  the 
inlet  to  the  oxidizer  and  the  data  show 
that  the  THC  concentration  corrected  to 
18  percent  O2  has  remained  20  ppmvd 
or  lower  for  at  least  1  hour,  you  could 
shut  off  the  oxidizer  at  the  end  of  the 
third  hoxa  following  the  process 
reaching  temperature.  Alternatively,  you 
could  continue  measuring  emissions  at 
the  oxidizer  outlet  for  another  hovu 
beyond  the  3-hour  period  that  foUows- 
the  peak  process  temperature.  If  the 
outlet  emissions  met  the  THC  or 
combustion  efficiency  limit  for  four 
straight  15-minute  periods,  you  could 
shut  off  the  oxidizer  after  the  foiuth  15- 
minute  period  (i.e.,  at  the  end  of  the 
fourth  hour  since  the  process  reached 
peak  operating  temperature).  If  the 
applicable  emission  limit  has  not  been 
met  dvuing  any  of  the  four  15-minute 
periods  immediately  following  the 
oxidizer  temperature  reduction,  you 
would  have  to  return  the  oxidizer  to  its 
normal  operating  temperatiu«  as  soon  as 
possible  and  maintain  that  temperature 
for  at  least  1  hour.  You  would  be 
required  to  repeat  this  procedure  (i.e., 
measure  emissions  for  at  least  1  hour 
and  return  the  control  device  to  normal 
temperature  if  the  emission  limit  was 
not  met)  until  the  source  meets  the 
applicable  emission  limit  for  at  least  1 
hour. 

If  you  elect  to  shut  off  or  reduce  the 
temperatiue  of  a  thermal  or  catalytic 
oxidizer  by  satisfying  these  conditions, 
you  could  use  the  results  from  the 
performance  test  to  establish  the  time  at 
which  an  oxidizer  could  be  shut  off  (or 
temperature  reduced)  during  the 
production  of  other  refractory  products 
that  use  organic  HAP.  For  any  such 
product,  you  would  be  required  to 
operate  the  oxidizer  at  a  temperatiu'e  at 
least  as  high  as  that  established  diuing 
the  performance  test,  minus  16°C  (25°F), 
from  the  start  of  the  batch  cycle  until  3 
hours  have  passed  since  the  process 
reached  its  peak  temperature.  You 
would  have  to  maintain  that  oxidizer 
temperature  for  the  same  length  of  time 
beyond  the  process  peak  temperature  as 
during  the  performance  test.  For 


example,  if,  during  the  performance  test, 
an  affected  curing  oven  reached  peak 
temperature  at  12  hoius  into  the  cycle, 
and  you  satisfied  all  of  the  conditions 
for  shutting  off  the  thermal  oxidizer  at 
hour  16  of  the  cycle  (i.e.,  4  hours  after 
the  curing  oven  reached  peak 
temperature),  you  could  shut  off  the 
thermal  oxidizer  4  hours  after  reaching 
the  curing  oven  peak  temperature  for 
any  other  affected  product  that  is  cured 
in  that  curing  oven.  This  provision 
would  apply  to  curing  cycles  of  any 
duration;  regardless  of  the  total  cycle 
time,  you  would  have  to  operate  the 
thermal  oxidizer  for  at  least  4  hours 
beyond  the  time  at  which  the  process 
reaches  peak  temperature. 

If  you  control  emissions  from  an 
affected  curing  oven,  shape  dryer,  kiln, 
defumer,  coking  oven,  shape  preheater, 
or  pitch  working  tank  using  process 
modifications  or  an  add-on  control 
device  other  than  a  thermal  or  catalytic 
oxidizer,  you  would  be  required  to 
install  a  THC  CEMS.  You  would  also  be 
required  to  satisfy  the  requirements  of 
PS-8  of  40  CFR  part  60,  appendix  B. 

2.  New  Clay  Refractory  Kilns 

For  each  new  kiln  that  manufactures 
clay  refractory  products,  you  would  be 
required  to  measure  emissions  of  HF 
and  HCl.  You  would  measure  HF  and 
HCl  emissions  using  EPA  Method  26A, 
"Determination  of  Hydrogen  Halide  and 
Halogen  Emissions  from  Stationary 
Sources-Isokinetic  Method."  You  would 
be  required  to  conduct  the  tests  for  HF 
and  HCl  while  the  affected  kiln  is 
operating  at  the  maximum  production 
level  likely  to  occur.  Each  test  run 
would  have  to  be  at  least  1  hour  in 
duration. 

If  you  have  an  affected  continuous 
clay  refractory  kiln,  you  would 
determine  initial  compliance  with  the 
production-based  mass  emission  limits 
for  HF  and  HCl  by  calculating  the  mass 
emissions  per  unit  of  production  for 
each  test  run  using  the  mass  emission 
rates  of  HF  and  HCl  and  the  production 
rate  (on  a  fired-product  basis)  measured 
during  your  performance  test.  For  HF. 
mass  emissions  per  unit  of  production 
would  have  to  be  less  than  or  equal  to 
0.001  kg/Mg  (0.002  lb/ton).  For  HCl, 
mass  emissions  per  unit  of  production 
would  have  to  be  less  than  or  equal  to 
0.0025  kg/Mg  (0.005  lb/ton).  To 
determine  initial  compliance  with  any 
of  the  percent  reduction  emission  limits, 
you  would  calculate  the  percent 
reduction  of  the  specific  HAP  (HF  or 
HCl)  entering  and  exiting  the  control 
device  for  each  test  run  using  the  mass 
emission  rates  measured  during  your 
performance  test.  The  percent  of  HF 
reduced  would  have  to  be  99.5  percent 
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or  greater,  and  the  percent  of  HCl 
reduced  would  have  to  be  98  percent  or 
greater. 

If  you  have  an  affected  batch  process 
clay  refractory  kiln,  you  would  have  to 
comply  with  the  percent  reduction 
limit.  You  would  be  required  to  test 
throughout  three  complete  batch  cycles 
unless  you  developed  an  emissions 
profile.  If  you  choose  to  develop  an 
emissions  profile,  you  would  be 
required  to  sample  HF  and  HCl 
emissions  throughout  one  complete 
batch  cycle,  fiased  on  the  average  hourly 
HF  percent  reduction  for  each  hour  of 
the  cycle,  you  would  identify  the  period 
of  3  consecutive  hours  over  which  HF 
emissions  are  highest.  During  all 
subsequent  test  runs,  you  would  not 
have  to  sample  emissions  outside  that  3- 
hour  period  of  peak  HF  emissions. 

For  both  continuous  and  batch 
process  kilns,  you  would  be  required  to 
measure  and  record  the  average 
uncalcined  clay  processing  rate  for  each 
test  run.  For  continuous  kilns,  the 
uncalcined  clay  processing  rate  would 
be  measured  as  the  weight  of  imcalcined 
clay  processed  divided  by  the  duration 
of  the  test  run  (e.g.,  tons  per  hour).  For 
batch  process  kilns,  the  uncalcined  clay 
processing  rate  would  be  the  weight  of 
uncalcined  clay  processed  per  batch 
cycle  (e.g.,  tons  per  batch). 

If  you  nave  an  affected  clay  refractory 
kiln  that  is  controlled  with  a  DIFF  or  a 
DLS/FF,  you  would  be  required  to 
measure  the  fabric  filter  inlet 
temperature  at  least  every  15  minutes. 
You  would  also  be  required  to  measure 
and  record  the  lime  feed  rate  at  least 
hourly  and  verify  that  lime  is  free- 
flowing  to  the  control  system. 

If  you  have  an  affected  clay  refractory 
kiln  that  is  controlled  with  a  DLS/FF, 
you  would  be  required  to  measure  the 
water  injection  rate  at  least  every  15 
minutes  during  the  performance  test.  If 
you  use  a  wet  scrubber,  you  would  be 
required  to  measure  the  pressure  drop 
across  the  scrubber,  liquid  pH,  and 
liquid  flow  rate  at  least  every  15 
minutes  during  the  performance  test. 

3.  All  Affected  Sources 

In  addition  to  the  procedures 
previously  described,  you  would  be 
required  to  follow  the  procedures 
specified  in  EPA  Methods  1  to  4  of 
appendix  A  of  40  CFR  part  60,  where 
applicable.  You  would  perform  Method 
1,  "Sample  and  Velocity  Traverses  for 
Stationary  Sources,"  (or  Method  lA)  to 
select  the  locations  of  sampUng  points 
and  the  number  of  traverse  points.  You 
would  perform  Method  2, 
"Determination  of  Stack  Gas  Velocity 
and  Volumetric  Flow  Rate  (Type  S  Pitot 
Tube),"  (or  Method  2A,  2C,  2D,  2F.  or 


2G)  to  determine  gas  velocity  and 
volumetric  flow  rate.  You  would 
perform  Method  3,  "Gas  Analysis  for  the 
Determination  of  Dry  Molecular 
Weight,"  (or  Method  3A  or  SB)  to 
determine  the  exhaust  gas  molecular 
weight.  You  would  perform  Method  4, 
"Determination  of  Moisture  Content  in 
Stack  Gases,"  to  measure  the  moisture 
content  of  the  exhaust  gas. 

Prior  to  the  initial  performance  test, 
you  would  be  required  to  install  the 
continuous  parameter  monitoring 
system  (CPMS)  that  you  would  need  for 
demonstrating  continuous  compliance. 
During  the  performance  test,  you  would 
use  the  CPMS  to  establish  the  operating 
limits  (e.g.,  minimum  thermal  oxidizer 
combustion  chamber  temperature). 

H.  What  Are  the  Initial  Compliance 
Requirements  for  Sources  Subject  to  a 
Work  Practice  Standard? 

If  you  own  or  operate  an  affected 
existing  shape  preheater,  an  existing 
pitch  working  tank,  or  a  new  pitch 
working  tank,  you  would  be  required  to 
select  a  method  for  complying  with  the 
work  practice  standard  and  provide  a 
description  of  that  method  as  part  of 
your  initial  notification,  as  required  by 
40  CFR  63.9(b)(2)  of  the  General 
Provisions.  For  affected  shape 
preheaters,  if  you  choose  to  comply 
with  the  work  practice  standard  by 
removing  pitch  from  basket  or  container 
surfaces,  you  would  have  to  describe  the 
method  of  removal.  If  you  choose  to 
comply  by  subjecting  the  baskets  or 
containers  to  a  thermal  process  cycle, 
you  would  have  to  describe  the  process, 
the  process  unit  operating  temperature, 
the  process  cycle  time,  and  the  emission 
control  system  used  on  the  process  unit 
into  which  the  baskets  or  containers  are 
placed,  ff  you  choose  to  comply  by 
capturing  and  ducting  emissions  from 
the  shape  preheater  to  a  control  device, 
you  would  have  to  describe  the  design 
(e.g..  thermal  oxidizer  combustion 
chamber  temperature  and  residence 
time)  and  operation  of  that  control 
device. 

For  affected  existing  or  new  pitch 
working  tanks,  you  would  have  to 
describe  in  your  initial  notification  the 
design  (e.g.,  thermal  oxidizer 
combustion  chamber  temperature  and 
residence  time)  and  operation  of  the 
control  device  to  which  the  emissions 
from  the  working  tank  are  exhausted. 
You  would  also  have  to  verify  that  the 
control  device  is  the  same  as,  or  is  at 
least  equivalent  to,  the  control  device 
that  is  used  to  control  organic  HAP 
emissions  from  an  affected  defumer  or 
coking  oven. 

For  affected  new  or  existing 
chromium  refractory  products  kilns  and 


for  existing  clay  refractory  products 
kilns,  you  would  have  to  indicate  in 
your  initial  notification  the  type  of  fuel 
used  in  those  kilns. 

/.  What  Are  the  Continuous  Compliance 
Requirements  for  Sources  Subject  to 
Emission  Limits? 

Under  today's  proposed  rule,  you 
would  be  required  to  demonstrate 
continuous  compliance  with  each 
emission  limitation  that  applies  to  you. 
You  would  be  required  to  follow  the 
requirements  in  your  OM&M  plan  and 
in  your  startup,  shutdown,  and 
madfunction  plan  (SSMP)  and  document 
conformance  with  both  plans.  For  each 
affected  source  equipped  with  an  add- 
on afr  pollution  control  device  (APCD), 
you  would  be  required  to  operate  and 
maintain  an  emission  capture  and 
control  system,  inspect  each  system  at 
least  once  each  calendar  year,  and 
record  the  results  of  each  inspection.   • 
You  would  be  required  to  install, 
operate,  and  maintain  each  required 
CPMS  to  monitor  the  operating 
parameters  established  during  your 
initial  performance  test.  The  CPMS 
would  have  to  collect  data  at  least  every 
15  minutes,  and  you  would  need  to 
record  at  least  one  data  point  during 
three  of  the  four  15-minute  periods  per 
hour  to  have  a  vaUd  hour  of  data.  You 
would  have  to  collect  all  data  while  the 
process  is  operational.  You  would  have 
to  operate  the  CPMS  at  all  times  when 
the  process  is  operating.  You  would  also 
have  to  conduct  proper  maintenance  of 
the  CPMS  (including  inspections, 
calibrations,  and  validation  checks)  and 
maintain  an  inventory  of  necessary  parts 
for  roiitine  repairs  of  the  CPMS.  Using 
the  15-minute  block  average  recorded 
readings,  you  would  calculate  and 
record  the  average  hourly  values  of  each 
operating  parameter.  You  would  also  be 
required  to  repeat  any  required 
performance  tests  at  least  every  5  years. 

1.  Existing  and  New  Thermal  Process 
Sources  of  Organic  HAP 

For  each  affected  source,  you  would 
have  to  monitor  and  maintain  the 
organic  HAP  processing  rate  below  the 
level  established  during  the 
performance  test.  You  would  also  be 
required  to  record  the  process  operating 
temperature  hourly.  For  batch  process 
sources,  you  would  be  required  to 
record  cycle  times  for  each  batch  cycle. 
The  start  of  a  cycle  would  coincide  with 
the  heating  of  the  process  unit,  and  the 
cycle  would  end  when  the  process  unit 
is  opened  for  removal  of  the  refractory 
products.  If  you  decided  to  start 
production  of  a  refractory  product  that 
is  likely  to  have  an  organic  HAP 
processing  rate  greater  than  the  rate 
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established  during  the  most  recent 
perfonnance  test,  you  would  be  required 
to  conduct  a  new  performance  test  for 
that  product  and  establish  a  new 
operating  limit  for  the  organic  HAP 
processing  rate. 

For  affected  continuous  soiut:es  that 
are  controlled  with  a  thermal  oxidizer, 
you  would  be  required  to  maintain  the 
3-hour  block  average  combustion 
chamber  temperature  at  or  above  the 
combustion  chamber  temperature 
established  dxoring  the  performance  test 
minus  14°C  (25°F).  For  affected 
continuous  sources  that  are  controlled 
with  a  catalytic  oxidizer,  you  would  be 
required  to  maintain  the  3-hoiu'  block 
average  temperature  at  the  inlet  of  the 
catalyst  bed  at  or  above  the 
corresponding  temperature  established 
during  the  most  recent  performance  test 
minus  14°C  (25°F). 

For  affected  batch  process  sources 
that  are  controlled  with  a  thennal 
oxidizer,  you  would  be  required  to 
maintain  the  average  hourly  combustion 
chamber  temperature  at  or  above  the 
combustion  chamber  temperature 
established  during  the  performance  test 
minus  14''C  (25°F).  If  you  met  the 
conditions  for  reducing  the  operating 
temperature  of  the  thennal  oxidizer 
diuing  the  performance  test  and  either 
reduced  the  temperature  or  shut  off  the 
oxidizer,  as  specified  in  item  13  of  Table 
4  of  the  proposed  rule,  you  could 
likewise  reduce  the  temperature  of  the 
oxidizer  during  other  process  cycles. 
That  is,  from  the  start  of  the  cycle  until 
3  hours  after  the  process  trnit  reaches 
peak  temperature,  you  would  have  to 
maintain  the  hourly  combustion 
chamber  temperat\ue  established  during 
the  performance  test  for  the 
corresponding  period.  If  you  were  able 
to  shut  off  the  oxidizer  after  this  3-hoiir 
period  during  the  performance  test,  you 
could  likewise  shut  off  the  oxidizer  for 
the  remainder  of  the  process  cycle 
following  this  3-hour  period  after  peak 
temperature  is  reached,  regardless  of  the 
cycle  duration.  For  affected  batch 
process  sources  that  are  controlled  with 
a  catalytic  oxidizer,  the  requirements 
would  be  the  same  as  described  in  the 
previous  paragraph  for  thennal 
oxidizers,  except  that  you  would  have  to 
maintain  the  temperat\u«  at  the  inlet  of 
the  catalyst  bed  at  or  above  the 
conesponding  temperatiue,  minus  16°C 
(25''F),  established  during  the 
performance  test.  For  any  affected 
source  controlled  with  a  catalytic 
oxidizer,  you  would  also  be  required  to 
maintain  the  catalyst  according  to 
manufacturer's  specifications. 

To  docimient  compliance  with  these 
operating  limits  for  thermal  or  catalytic 
oxidizers,  you  would  be  required  to      ' 


measure  and  record  the  specified 
average  hourly  temperatures.  You 
would  also  be  required  to  report  any 
average  hourly  control  device  operating 
temperature  below  the  corresponding 
temperature  measured  during  the  most 
recent  performance  test  minus  14°C 
(25°F).  In  such  cases,  you  would  be 
required  to  promptly  initiate  and 
complete  corrective  actions  in 
accordance  with  your  OM&M  plan 
following  an  hourly  average  control 
device  operating  temperatiu-e  that  is 
below  the  corresponding  minimum 
temperature  established  during  the 
performance  test  minus  14°C  (25°F). 

If  you  control  emissions  from  an 
affected  curing  oven,  shape  dryer,  kiln, 
defumer,  coking  oven,  shape  preheater, 
or  pitch  working  tank  using  process 
modifications  or  an  add-on  control 
device  other  than  a  thermal  or  catalytic 
oxidizer,  you  would  demonstrate 
continuous  compUance  by  operating  a 
THC  CEMS  in  accbrdance  with 
Procedure  1  of  40  CFR  part  60,  appendix 
F. 

2.  New  Clay  Refractory  Kilns 

For  new  clay  refractory  kilns  that  are 
controlled  with  a  DIFF  or  DLS/FF,  you 
would  have  to  continuously  maintain 
the  3-hour  block  average  temperature  at 
the  fabric  filter  inlet  at  or  below  the 
average  temperatiire,  plus  14°C  (25''F), 
established  during  your  performance 
test.  You  would  have  to  maintain  free- 
flowing  Ume  in  the  feed  hopper  or  silo 
at  all  times.  You  can  verify  that  lime  is 
free-flowing  by  a  visual  check  or  by 
means  of  the  output  of  a  load  cell, 
carrier  gas/Ume  flow  indicator,  carrier 
gas  pressiu^  drop  measurement  system, 
or  other  system.  If  the  lime  is  found  not 
to  be  free-flowing,  you  would  have  to 
promptly  initiate  and  complete 
corrective  actions.  You  would  also  have 
to  maintain  the  lime  feeder  setting  at  or 
above  the  level  established  during  your 
performance  test  and  record  the  feeder 
setting  once  each  day.  You  would  have 
to  initiate  corrective  action  within  1 
hour  of  a  bag  leak  detection  system 
alarm  and  complete  corrective  actions 
according  to  your  OM&M  plan.  You 
would  also  have  to  operate  and 
maintain  the  fabric  filter  such  that  the 
alarm  is  not  engaged  for  more  than  5 
percent  of  the  total  operating  time  in 
any  6-month  reporting  period.  In 
calculating  this  operating  time  fraction, 
if  inspection  of  the  fabric  filter 
demonstrates  that  no  corrective  action  is 
required,  no  alarm  time  would  be 
counted.  If  corrective  action  is  required, 
each  alarm  would  be  counted  as  a 
minimum  of  1  hour,  and  if  you  take 
longer  than  1  hour  to  initiate  corrective 
action,  the  alarm  time  would  be  counted 


as  the  actual  amoimt  of  time  taken  to 
initiate  corrective  action. 

Additionally,  for  a  DLS/FF,  you 
would  have  to  continuously  maintain 
the  3-hour  block  average  water  injection 
rate  at  or  above  the  minimum  value 
established  during  your  performance 
test.  For  kilns  that  are  controlled  with 
a  wet  scrubber,  you  would  have  to 
continuously  maintain  the  3-hoiu'  block 
average  scrubber  pressure  drop, 
scrubber  liquid  pH,  scrubber  liquid  flow 
rate,  and  chemical  addition  rate  (if 
applicable)  at  or  above  the  minimum 
values  established  diiring  your 
performance  test. 

Finally,  you  would  be  required  to 
record  the  imcalcined  clay  processing 
rate  for  all  affected  kilns.  For 
continuous  kilns,  the  imcalcined  clay 
processing  rate  would  be  recorded  in 
units  of  mass  per  unit  time  (e.g.,  pounds 
of  uncalcined  clay  per  hour).  For  batch 
process  kilns,  you  would  record  the 
uncalcined  clay  processing  rate  in  units 
of  mass  per  batch  cycle  (e.g.,  pounds  of 
imcalcined  clay  per  batch). 

/.  What  Are  the  Continuous  Compliance 
Requirements  for  Sources  Subject  to  a 
Work  Practice  Standard? 

If  you  have  an  affected  existing  shape 
preheater,  an  existing  pitch  worldng 
tank,  or  a  new  pitch  working  tank,  you 
would  be  required  to  perform  the 
appropriate  work  practice  and 
document  that  you  are  complying  with 
the  work  practice  standard  in  your 
Notification  of  Compliance  Status,  as 
required  by  40  CFR  63.9  of  the  General 
Provisions.  For  affected  shape 
preheaters.  you  would  have  three  work 
practice  options:  mechanically  remove 
pitch  from  the  basket  or  container 
surfaces,  subject  the  baskets  or 
containers  to  a  thermal  process  cycle,  or 
capture  and  duct  emissions  from  the 
shape  preheater  to  a  control  device.  The 
control  device  would  have  to  be  the 
same  device  that  controls  emissions 
from  an  affected  defumer  or  coking 
oven,  or  a  device  that  is  comparable  to 
the  control  device  used  for  controlling 
emissions  from  an  affected  defumer  or 
coking  oven.  That  control  device  also 
would  have  to  meet  the  applicable 
emission  limits  for  thermal  process 
sources  of  organic  HAP. 

For  affected  pitch  working  tanks,  you 
would  have  to  capture  and  duct 
emissions  from  the  affected  storage  tank 
to  a  control  device  that  controls  an 
affected  defumer  or  coking  oven,  or  is 
coinparable  to  the  control  device  used 
for  controlling  emissions  from  an 
affected  defumer  or  coking  oven.  U  you 
choose  to  exhaust  emissions  from  either 
a  shape  preheater  or  working  tank  to  a 
control  device  other  than  those  used  to 
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:ontrol  defumer  or  coking  oven 
amissions,  you  must  satisfy  for  those 
:ontrol  devices  the  same  monitoring 
requirements  and  operating  limits  as  for 
iffected  defumer  and  coking  oven 
control  devices. 

For  affected  new  or  existing 
Ju-omium  refractory  products  kilns  and 
br  existing  clay  refractory  products 
dins,  you  would  have  to  use  natural 
gas,  or  equivalent,  as  the  kiln  fuel  and 
document  the  type  of  fuel  used. 

K.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

If  you  have  an  affected  refractory 
iroducts  manufacturing  source,  you 
ATould  be  required  to  submit  initial 
notifications,  notifications  of 
jerformance  tests,  and  notifications  of 
:ompliance  status  by  the  specified  dates 
in  the  proposed  rule,  which  may  vary 
depending  on  whether  the  affected 
source  is  new  or  existing.  In  addition  to 
he  information  specified  in  40  CFR 
53.9(h)(2)(i)  of  the  General  Provisions, 
jrou  would  also  be  required  to  include 
the  following  in  your  Notification  of 
Compliance  Status:  (1)  The  operating 
limit  parameter  values  established  for 
each  affected  source  (with  supporting 
documentation)  and  a  description  of  the 
procedure  used  to  establish  the  values; 
(2)  design  information  and  analysis 
(with  supporting  documentation) 
demonstrating  conformance  with 
requirements  for  capture  and  collection 
systems;  (3)  your  OM&M  plan;  (4)  your  • 
SSMP;  and  (5)  descriptions  of  the 
methods  you  use  to  comply  with  any 
applicable  work  practice  standards. 

You  would  have  to  submit 
semiaimual  compliance  reports 
containing  statements  and  information 
concerning  emission  limitation 
deviations,  out  of  control  CPMS.  and 
periods  of  startup,  shutdown,  or 
malfunction  (SSM)  when  actions 
consistent  with  the  approved  SSMP 
were  taken.  If  there  were  no  deviations 
from  the  emission  limits,  operating 
limits,  or  work  practice  standards 
during  the  reporting  period,  you  would 
only  be  required  to  include  a  statement 
in  your  semiannual  compliance  report 
that  there  were  no  deviations.  If  there 
were  deviations  from  the  emission 
limits,  operating  limits,  or  work  practice 
standards  during  a  reporting  period,  you 
would  be  required  to  submit  the 
information  required  in  today's 
proposed  rule  in  your  semiaimual 
compliance  report.  If  you  have  any 
SSM's  during  the  reporting  period,  and 
you  take,  actions  consistent  with  your 
SSMP,  your  compliance  report  would 
have  to  include  the  information 
specified  in  40  CFR  63.10(d)(5)(i).  In 


addition,  if  you  undertake  an  action  that 
is  inconsistent  with  your  approved 
SSMP,  you  would  then  be  required  to 
submit  an  SSM  report  within  2  working 
days  of  starting  such  action  and  within 
7  working  days  of  ending  such  action. 
For  all  affected  sources,  you  would 
have  to  maintain  records  for  at  least  5 
years  from  the  date  on  which  the  data 
are  recorded.  You  would  have  to  keep 
the  records  onsite  for  at  least  the  first  2 
years,  but  could  store  the  records  offsite 
for  the  remaining  3  years.  You  would  be 
required  to  keep  a  copy  of  each 
notification  and  report  along  with 
supporting  documentation.  You  would 
also  be  required  to  keep  records  related 
to  the  following:  (1)  Records  of  SSM;  (2) 
records  of  performance  tests;  (3)  records 
used  in  the  development  of  any 
emissions  profile;  (4)  records  to  show 
continuous  compliance  with  each 
emission  limitation  and  work  practice 
standard  that  applies  to  you;  (5)  records 
of  each  operating  limit  deviation, 
including  a  description  of  the  cause  of 
the  deviation  and  the  corrective  action 
taken;  ^6)  records  of  production  rate  and 
organic  HAP  processing  rate,  if 
applicable;  (7)  records  for  any  approved 
alternative  monitoring  or  test 
procedures;  (8)  records  for  each  CPMS; 
and  (9)  current  copies  of  your  SSMP  and 
OM&M  plan,  including  any  revisions, 
with  records  documenting  conformance. 
The  records  for  CPMS  would  include 
records  of  the  applicable  operating 
limits  and  monitoring  data  required  in 
today's  proposed  rule  to  demonstrate 
continuous  compliance. 

m.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Source 
Category  and  Any  Subcategories? 

Section  112(d)(1)  of  the  CAA  allows 
EPA  to  distinguish  among  classes,  types, 
and  sizes  of  sources  within  a  category  or 
subcategory  in  establishing  emission 
standards.  Section  112(d)(1)  allows  us  to 
define  subsets  of  similar  emission 
sources  within  a  soiuce  category  if 
differences  in  emission  characteristics, 
processes,  control  device  use,  or 
opportunities  for  pollution  prevention 
exist  within  the  source  category.  As  a 
result  of  our  analyses  of  data  on  process 
and  emission  characteristics,  we 
identified  four  subcategories  of  the 
Refractory  Products  Manufacturing 
source  category:  the  manufacture  of 
refractory  products  that  are  made  using 
an  organic  HAP  compound,  pitch- 
impregnated  refractory  products 
manufacturing,  chromium  refractory 
products  manufacturing,  and  clay 
refractory  products  manufacturing.  We 
distinguished  between  these 


subcategories  because  either  the  HAP 
emissions  or  the  affected  sources  differ 
significantly  among  them. 

The  subcategory  that  encompasses  the 
production  of  refractories  that  use 
organic  HAP  includes  resin-bonded 
refractory'  curing  ovens  and  alns  and 
pitch-bonded  refractory  curing  ovens 
and  kilns.  A  few  facilities  use  organic 
HAP  other  than  resins  and  pitch  as 
binders  or  additives;  the  shape  dryers 
and  kilns  used  to  process  refractories 
that  contain  those  binders  and  additives 
would  also  be  included  in  this 
subcategory.  The  shape  dryers  and 
curing  ovens  that  are  included  in  this 
subcategory  are  similar  with  respect  to 
function,  operating  temperature,  and 
processing  time.  Likewise,  the  kilns  that 
are  included  in  this  subcategory  are 
similar  in  terms  of  design  and  operation. 
Although  the  HAP  emitted  from  these 
sources  may  differ,  the  sources  all  emit 
organic  HAP  which  typically  are 
controlled  using  the  same  types  of 
control  devices:  thermal  and  catalytic 
oxidizers.  For  these  reasons,  we 
concluded  that  there  is  justification  to 
cover  these  thermal  process  sources  in 
a  single  subcategory.  For  the  purposes  of 
establishing  MACT  floors,  we  classified 
the  affected  sources  within  this 
subcategory  into  two  groups:  shape 
dryers  and  curing  ovens  are  covered  in 
one  group,  and  kilns  comprise  the  other 
group  of  affected  sources  in  this 
subcategory. 

The  affected  sources  that  are  included 
under  the  subcategory  for  pitch- 
impregnated  refractory  production 
include  shape  preheaters,  defumers, 
coking  ovens,  and  the  pitch  working 
tanks  used  for  temporary  storage  of 
pitch  during  the  impregnation  and 
defuming  processes.  These  sources  emit 
organic  HAP  (specifically,  POM)  and  are 
controlled  with  thermal  and  catalytic 
oxidizers.  Pitch-impregnated  refractory 
sources  differ  in  design  and  operation 
from  the  thermal  process  sources  used 
for  manufacturing  resin-bonded,  pitch- 
bonded,  and  other  refractory  products 
covered  by  the  previous  subcategory. 
Therefore,  we  concluded  that  a  separate 
subcategory  is  warranted  for  pitch- 
impregnated  refractory  sources. 

'The  raw  materials  used  for  producing 
chromium  refractory  products  include 
chromium  in  one  of  two  forms: 
chromium  oxide  or  chromite. 
Chromium  oxide  is  a  processed 
compound  that  is  relatively  pure  and 
contains  chromium  in  the  trivalent 
form.  Chromite  is  naturally  occiuxing 
chromium  ore  and  contains  up  to 
approximately  60  percent  chromium 
oxide.  Because  chromium  refractory 
kilns  emit  chromium  compounds  and 
chromium  refractory  products  are  not 
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made  using  organic  HAP  compounds, 
we  decided  to  establish  a  separate 
subcategory  for  chromium  refractory 
kilns. 

For  clay  refractory  production,  the 
primary  HAP  source  is  the  kiln.  Clay 
refractory  kilns  do  not  differ 
significantly  in  design  from  the  kilns 
used  to  produce  resin-bonded  and 
pitch-bonded  refractory  products. 
However,  organic  binders  and  additives 
typically  are  not  used  in  the  production 
of  clay  refractories.  The  primary  HAP 
emitted  by  clay  refractory  kilns  are  HF 
and  HCl.  In  addition,  devices  that  are 
effective  in  controlling  HF  and  HCl 
emissions  would  not  be  used  to  control 
organic  HAP  emissions.  Therefore,  clay 
refractory  kilns  comprise  a  separate 
subcategory  imder  the  proposed  rule  for 
refractory  products  manufacturing. 

Several  refractory  products  plants 
produce  nonclay  refractories  that  do  not 
contain  organic  HAP.  For  these  plants, 
and  plants  that  produce  only 
monolithics,  HAP  emissions  consist  of 
small  amounts  of  HAP  metals  that  are 
released  from  raw  material  processing 
operations.  These  facilities  are  all  area 
sources  that  emit  much  less  than  10 
tons/jT  of  any  single  HAP  and  25  tons/ 
yr  of  total  HAP,  and  the  HAP  sources  at 
these  plants  generally  are  well 
controlled.  Because  the  Refractory 
Products  Manufacturing  source  category 
was  listed  for  major  sources  and  not  for 
area  sources,  we  decided  against 
including  these  facilities  within  the 
scope  of  the  proposed  rule. 

We  considered  regulating  sources  of 
fine  mineral  fibers  associated  with  the 
production  of  RCF.  However,  we 
determined  that  none  of  the  existing 
RCF  manufacturing  facilities  are  major 
sources,  and  it  is  imlikely  that  any  new 
sources  would  be  constructed  that 
would  be  major  sources  of  HAP.  The 
RCF  industry  is  not  expected  to  grow 
significantly,  and,  if  new  sources  were 
constructed,  they  most  likely  would  be 
well  controlled  because  it  would  not  be 
economical  to  allow  RCF  product  to  be 
emitted  in  any  significant  quantities. 

We  also  considered  regulating  fused- 
cast  refractory  products  manufacturing 
sources.  However,  we  decided  against 
regulating  these  facilities.  There  are 
only  two  fused-cast  refractory  facilities 
currently  operating,  and  both  are  well 
controlled.  Emissions  of  HAP  from  these 
facilities  are  much  less  than  10  tons/yr 
for  any  single  HAP  and  25  tons/yr  of 
total  HAP,  and  no  new  facilities  or 
growth  is  expected  in  this  sector  of  the 
refractories  industry. 


B.  How  Did  We  Select  the  Emission 
Sources  To  Be  Regulated? 

The  primary  sources  of  HAP 
emissions  at  most  refractory  products 
manufacturing  plants  are  the  thermal 
process  units.  Thermal  process  imits 
emit  the  organic  constituents  of  the  raw 
materials,  binders,  and  additives  that 
comprise  refi^ctory  product 
formulations.  Several  of  the  organic 
constituents  of  binders  and  additives 
used  in  the  refractory  industry  are  HAP. 
Many  resins  contain  phenol  and 
formaldehyde,  and  some  resins  also 
contain  methanol  and  ethylene  glycol. 
The  available  test  data  for  resin-bonded 
refractory  sources  indicate  that 
approximately  15  percent  of  the  fi^e 
phenol,  40  percent  of  the  formaldehyde, 
100  percent  of  the  methanol,  and  14 
percent  of  the  ethylene  glycol  contained 
in  the  resin  are  emitted  from  thermal 
process  sources.  Based  on  these 
percentages,  we  estimate  that  several 
existing  facilities  that  use  organic 
binders  and  additives  to  produce 
refractory  products  are  potential  major 
sources  for  at  least  one  of  these  organic 
HAP.  For  this  reason,  we  decided  that 
regulation  of  organic  HAP  from  existing 
and  new  shape  dryers,  curing  ovens, 
and  kilns  is  warranted. 

Coal  tar  and  petroleum  pitch  used  in 
the  production  of  pitch-bonded  and 
pitch-impregnated  refractory  products 
consist  of  POM.  The  available  emission 
data  on  pitch-impregnated  refractory 
production  indicate  that  40  to  45 
percent  of  the  pitch  is  volatilized  and 
emitted  from  thermal  process  units. 
Based  on  these  data,  several  facilities 
that  produce  pitch-impregnated  or 
pitch-bonded  refractory  products  are 
potential  major  sources  of  POM 
emissions.  For  this  reason,  we  decided 
that  it  is  necessary  to  regulate  existing 
and  new  pitch-bonded  and  pitch- 
impregnated  refractory  products  thermal 
process  units,  the  sources  of  POM 
emissions. 

The  source  category  Chromium 
Refractories  Production  was  included 
on  the  initial  source  category  list  based 
on  an  Agency  screening  study 
conducted  in  1985.  As  part  of  that 
study,  tests  were  performed  on  a 
chromium  refractory  kiln.  At  the 
temperature  encountered  in  the  kiln 
(1540°C  (2800°F)),  hexavalent 
chromium,  which  is  a  known  human 
carcinogen,  was  formed  and  emitted  to 
the  atmosphere  as  PM.  The  1985  study 
recommended  that  fabric  filters 
(baghouses)  be  installed  on  kilns  used  to 
fire  chromium  refractories  to  capture  the 
PM  emissions  from  the  kiln  outlets  at 
the  ten  plants  that  produced  chromiiun 
refractories  at  that  time.  Currently,  one 


major  source  in  the  refractory  products 
source  category  produces  chromium 
refractory  products. 

At  the  temperatures  encountered  in 
clay  refiactory  kilns,  naturally  occurring 
fluorides  and  chlorides  foimd  in  raw 
clays  are  released  to  the  atmosphere  as 
HF  and  HCl.  We  estimate  that  some 
existing  clay  refractory  manufacturing 
facilities  are  major  sources  due  to  HF 
emissions  from  their  kilns,  and  at  least 
one  of  those  facilities  could  also  be  a 
major  source  of  HCl  due  to  kiln 
emissions.  Because  kilns  are  the  only 
clay  refractory  products  sources  that 
emit  HF  and  HCl  and  are  located  at 
major  source  facilities,  we  decided  to 
limit  the  scope  of  the  proposed  rule  to 
kilns  for  the  clay  refractory  products 
subcategory. 

C.  How  Did  We  Define  the  Affected 
Sources? 

Affected  source  means  the  collection 
of  equipment  and  processes  in  the 
source  category  or  subcategory  to  which 
the  emission  limitations  and  other 
regulatory  requirements  apply.  The 
affected  source  may  be  the  same 
collection  of  equipment  and  processes 
as  the  source  category  or  it  may  be  a 
subset  of  the  source  category.  For  each 
rule,  we  must  decide  which  individual 
pieces  of  equipment  and  processes 
warrant  separate  standards  in  the 
context  of  the  CAA  section  112 
requirements  and  the  industry  operating 
practices. 

Most  refractory  products 
manufacturing  facilities  are 
characterized  by  numerous  diverse  and 
complex  operations.  Many  of  the 
process  units  at  typical  refractories 
plants  are  not  sources  of  HAP 
emissions.  For  this  reason,  rather  than 
define  the  affected  sources  as  the  plants 
themselves,  we  decided  to  define  the 
affected  sources  in  terms  of  the  specific 
process  units  that  emit  HAP  and  are 
associated  with  the  production  of 
specific  types  of  refractory  products. 
These  product  types  include  resin- 
bonded,  pitch-bonded,  and  other 
refractory  products  that  use  organic 
HAP;  pitch-impregnated  refractory 
products;  chromium  refractory 
products;  and  clay  refractory  products. 
The  affected  sources,  which  are  listed  in 
Table  2  of  this  preamble,  include  shape 
dryers  and  curing  ovens,  kilns,  shape 
preheaters,  pitch  working  tanks, 
defumers,  and  coking  ovens. 
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.  ?.  How  Did  We  Determine  the  Proposed 
Standards  for  Existing  Sources? 

1.  How  Did  We  Determine  the  MACT 
Floor  for  Existing  Sources? 

Section  112(d)(3)  of  the  CAA  specifies 
that  each  MACT  standard  be  at  least  as 
stringent  as  the  floor  for  the  sources  in 
the  relevant  source  category  or 
subcategory.  It  further  specifies  that  we 
set  standards  for  existing  sources  that 
are  no  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  (for  which  the  Administrator 
has  emissions  information)  where  there 
are  30  or  more  soiu-ces  in  the  category 
or  subcategory.  For  source  categories 
with  less  than  30  sources,  the  CAA 
requires  that  the  floor  be  based  on  the 
average  emission  limitation  achieved  by 
the  best-performing  five  sources.  Our 
interpretation  of  the  "average  emission 
limitation"  is  that  it  is  a  measure  of 
central  tendency,  such  as  the  arithmetic 
average  or  the  mean.  If  the  median  is 
used  when  there  are  at  least  30  sources, 
then  the  emission  level  achievable  by 
the  source  and  its  control  device  that  is 
at  the  bottom  of  the  top  6  percent  of  the 
best-performing  sources  (i.e.,  the  94th 
percentile)  represents  the  MACT  floor 
control  level.  For  source  categories  or 
subcategories  with  less  than  30  sources, 
we  interpret  the  MACT  floor  level  to 
correspond  to  the  median  of  the  best- 
performing  five  sources.  Finally,  in 
determining  the  pool  of  sources  from 
which  the  floors  are  determined,  we 
consider  only  those  facilities  that  are 
major  HAP  sources  or  synthetic  area 
HAP  sources  (i.e.,  those  that  would  be 
major  HAP  sources  in  the  absence  of 
any  emission  controls  currently  in 
place).  The  MACT  floors  for  each 
subcategory  identified  during 
development  of  the  proposed  rule  are 
based  on  these  interpretations.     ' 

The  affected  existing  thermal  process 
units  that  emit  organic  HAP  include 
shape  dryers,  curing  ovens,  kilns, 
coking  ovens,  defumers,  shape 
preheaters,  and  pitch  working  tanks.  To 
rank  these  sources  in  terms  of  their 
performance  in  controlling  organic  HAP 
emissions,  we  needed  uncontrolled  and 
controlled  emissions  data  for  each  . 
soiut:e  type.  Because  of  the  limited 
emissions  data  available  for  organic 
HAP  sources,  it  is  not  possible  to  rank 
the  sources  based  on  actual  emissions 
reductions.  An  alternative  approach  to 
using  actual  emissions  data  is  to  rank 
sources  based  on  the  likely  performance 
level  of  the  control  devices  in  place.  The 
MACT  floor  technology  can  then  be 
selected  as  the  control  device(s) 
matching  the  94th  percentile  unit,  or  for 
subcategories  with  less  than  30  sources. 


the  median  of  the  best-performing  five 
sources.  We  used  this  approach  to 
determine  the  MACT  floors  for  organic 
HAP  emissions  from  thermal  process 
units. 

Among  the  refractory  products 
thermal  process  sources  that  are 
currently  controlled  for  organic 
emissions,  the  majority  are  controlled 
with  thermal  oxidizers.  The  other 
controlled  sources  are  equipped  with 
catalytic  oxidizers.  Thermal  oxidizer 
performance  levels  are  largely  a 
function  of  three  parameters: 
combustion  chamber  temperature, 
residence  time  of  the  gases  in  the 
combustion  chamber,  and  the  degree  of 
mixing  of  the  gases  in  the  combustion 
chamber.  Therefore,  performance  level* 
rankings  should  take  these  parameters 
into  consideration.  Based  on  the 
available  design  and  operating  data,  we 
were  unable  to  evaluate  the  subject 
thermal  oxidizers  in  terms  of  their 
degree  of  mixing.  Therefore,  we  based 
our  rankings  of  thermal  oxidizers  on 
combustion  chamber  temperature  and 
residence  time  only,  using  the 
Arrhenius  equation,  which  relates  the 
amoimt  of  an  organic  compound 
remaining  after  combustion  for  a 
specific  period  of  time  at  a  specified 
temperature. 

We  were  not  able  to  compare 
quantitatively  the  performance  of 
catalytic  oxidizers  to  that  of  thermal 
oxidizers.  The  Arrhenius  equation  does 
not  apply  to  catalytic  oxidizers  and  we 
were  not  able  to  identify  a  comparable 
method  for  evaluating  catalytic  oxidizer 
performance  based  on  design.  Catalytic 
oxidizer  performance  is  largely  a 
function  of  the  space  velocity  and  the 
temperatures  at  the  inlet  and  outlet  of 
the  catalyst  bed.  Space  velocity  is  the 
reciprocal  of  the  residence  time  in  the 
catalyst  bed  and  is  defined  as  the  flow 
rate  of  the  gas  entering  the  catalyst  bed 
divided  by  the  volume  of  the  catalyst 
bed.  For  the  catalytic  oxidizers  currently 
in  operation  at  refractory  products 
manufacturing  plants,  we  were  able  to 
obtain  data  on  catalyst  bed  inlet  and 
outlet  temperatures,  but  could  not 
obtain  space  velocity  data.  For  these 
reasons,  our  ranking  of  catalytic 
oxidizers  for  today's  proposed  nile  is 
largely  qualitative. 

Before  ranking  sources  according  to 
control  technology,  we  also 
differentiated  between  the  various  types 
of  thermal  process  sources  that  would 
be  affected  by  today's  proposed  rule.  We 
grouped  shape  dryers  and  curing  ovens 
because  they  are  similar  in  terms  of 
function,  design,  and  operating 
parameters.  The  initial  thermal 
processing  step  in  the  production  of 
refractory  shapes  is  drying  or  curing. 


Shape  dryers  and  curing  ovens,  which 
are  used  to  form  temporary  bonds 
between  refractory  body  material  grains, 
typically  operate  between  90°  and  260°C 
(200°  and  500°F).  Although  there  are 
large  variations  among  plants,  cycle 
times  for  shape  dryers  and  curing  ovens 
generally  are  in  the  range  of  5  to  20 
hours.  Based  on  the  data  submitted  to  us 
in  1998  in  response  to  our  information 
collection  requests  sent  to  refractory 
products  manufacturers,  there  are  a  total 
of  35  shape  dryers  and  curing  ovens  that 
are  used  to  produce  resin-bonded,  pitch- 
bonded,  or  other  refractory  products 
that  use  organic  HAP:  and  are  located  at 
facilities  that  are  major  or  synthetic  area 
sources  of  organic  HAP.  Emissions  from 
21  of  the  shape  dryers  and  curipg  ovens 
are  controlled:  16  are  controlled  with 
thermal  oxidizers,  and  5  are  controlled 
with  catalytic  oxidizers.  The  median  of 
the  best-performing  12  percent  of  these 
sources  (i.e.,  the  94th  percentile)  is 
controlled  with  a  thermal  oxidizer  that 
is  designed  for  a  0.64-second  residence 
time  at  815°C  (1500°F).  Therefore,  this 
control  device  represents  the  MACT 
floor  for  existing  shape  dryers  and 
curing  ovens. 

Data  from  the  wood  products  industry 
indicate  that  the  performance  of 
catalytic  oxidizers  with  catalyst  bed 
outlet  temperatures  of  430°  to  480°C 
(800°  to  900°F)  is  comparable  to  the 
performance  of  thermal  oxidizers 
designed  for  a  residence  time  of 
approximately  0.5  seconds  and 
combustion  chamber  temperatures  of 
820°  to  870°C  (1500°  to  1600°F).  Two  of 
the  five  catalytic  oxidizers  used  in  the 
refractory  products  industry  to  control 
curing  oven  emissions  operate  with 
catalyst'bed  outlet  temperatures  of 
approximately  450°C  (850°).  Therefore, 
we  concluded  that  these  two  controls 
are  comparable  to  the  MACT  floor 
control  level  for  shape  dryers  and  curing 
ovens.  We  concluded  that  the  other 
three  catalytic  oxidizers,  which  operate 
with  bed  outlet  temperatures  of 
approximately  370°C  (70D=F),  are  much 
less  effective  in  controlling  organic    . 
emissions  than  the  MACT  floor  level  of 
control  for  this  group  of  sources. 

Following  the  drying  or  curing, 
refractory  shapes  typically  are  fired  in 
kilns,  which  operate  at  peak 
temperatures  in  the  range  of  1090°  to 
1540°C  (2000°  to  2800°F).  We  estimated 
that  there  are  26  kilns  that  are  used  to 
produce  resin-bonded,  pitch-bonded,  or 
other  refractory  products  that  contain 
organic  HAP  and  are  located  at  facilities 
that  are  major  or  synthetic  area  sources 
of  organic  HAP.  Nine  of  these  kilns  are 
controlled,  all  with  thermal  oxidizers. 
Because  there  are  less  than  30  sources 
in  this  group,  the  MACT  floor  for  this 
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group  of  SQiuties  corresponds  to  the 
median  of  the  best-performing  five 
sources,  which  is  a  kiln  controlled  with 
a  thermal  oxidizer  designed  for  a  0.41- 
second  residence  time  at  760°C 
{1400°F). 

In  ihe  pitch-impregnated  refractory 
process,  fired  refriactory  shapes  initially 
are  heated  in  a  shape  preheater,  which 
typically  operates  at  temperatures  of 
150°  to  260°C  (300°  to  500°F).  Of  the 
seven  shape  preheaters  located  at  four 
pitch-impregnated  refractory 
manufacturing  facilities  that  are  major 
or  synthetic  area  sources  of  organic 
HAP,  two  are  controlled  with  thermal 
oxidizers  and  the  other  five  are  not 
equipped  with  add-on  controls.  All  four 
of  the  facilities  periodically  clean  the 
deposits  of  pitch  on  the  holding  baskets 
or  containers  by  abrasive  blasting. 
Cleaning  is  done  on  an  as-needed  basis, 
but  a  typical  cleaning  frequency  is  once 
every  ten  cycles.  Of  the  two  controlled 
preheaters,  both  are  ducted  to  the 
thermal  oxidizers  that  are  used  to 
control  defumer  emissions.  The  MACT 
floor  for  this  group  of  sources  is  based 
on  the  median  of  the  best-performing 
five  sources,  which  corresponds  to 
periodic  basket/container  cleaning  (i.e., 
every  ten  cycles). 

As  the  shapes  are  heated  in  the  shape 
preheater,  pitch  is  transferred  to  a  pitch 
working  tank,  which  heats  the  pitch  to 
between  150°  and  260°C  (300°  and 
500°F)  prior  to  the  pitch  being 
transferred  to  the  autoclave.  There  are  a 
total  of  four  pitch  working  tanks  that  are 
located  at  facilities  that  produce  pitch- 
impregnated  refractories  and  are  major 
or  synthetic  area  sources  of  organic 
HAP.  One  of  these  working  tanks  is 
uncontrolled.  The  other  three  pitch 
working  tanks  are  ducted  to  thermal 
oxidizers  that  are  used  to  control 
defumer  emissions.  The  thermal 
oxidizers  operate  only  dining  the 
impregnation-defuming  process.  As  a 
result,  the  oxidizers  provide  periodic, 
rather  than  continuous,  control  of 
working  tank  emissions.  Because  there 
are  less  than  30  existing  sources  in  this 
group,  the  MACT  floor  control  for  ^ 
existing  pitch  working  tanks  is  based  on 
the  median  of  the  best-controlled  five 
sources,  which  corresponds  to  periodic 
control  of  tank  emissions  by  means  of  a 
thermal  oxidizer. 

After  the  shapes  are  impregnated  with 
pitch,  they  are  defumed.  Defuming  takes 
place  either  in  the  autoclave  or  in  a 
separate  defumer.  If  the  defuming  step 
occurs  in  the  autoclave,  the  autoclave 
serves  as  the  defumer.  There  are  five 
defumers  located  at  facilities  that  are 
major  or  synthetic  area  soiut:es  of 
organic  HAP;  four  are  controlled  with 
thermal  oxidizers,  and  one  is  controlled 


with  a  catalytic  oxidizer.  The  MACT 
floor  for  these  sources  corresponds  to 
the  median  of  the  best-performing  five 
sources,  which  a  defumer  controlled 
with  a  thermal  oxidizer  that  is  designed 
for  a  0.52-second  residence  time  at 
790°C  (1450°F).  Based  on  the  data  from 
the  wood  products  industry,  which  was 
discussed  previously  in  this  preamble, 
we  concluded  that  the  catalytic  unit, 
which  is  designed  for  a  catalyst  bed 
outlet  temperatiue  450°C  (845°F)  would 
be  comparable  to  the  floor  level  of 
control  for  existing  defumers. 

After  defuming,  the  impregnated 
shapes  may  undergo  an  additional 
process  referred  to  as  coking.  In  the 
coking  process,  the  shapes  are  placed  in 
a  coking  oven  and  heated  to  between 
540°  and  870°C  (1000°  and  1600°F) 
imder  reducing  conditions  to  drive  off 
the  volatile  constituents  (i.e.,  POM)  of 
the  pitch.  Oxn  data  indicate  that  there 
are  six  coking  ovens  located  at  facilities 
that  are  major  or  synthetic  area  soiuces 
of  organic  HAP.  All  six  of  the  coking 
ovens  are  controlled  with  thermal 
oxidizers.  Because  there  are  less  than  30 
existing  sources,  the  MACT  floor  for 
these  sources  corresponds  to  the  median 
of  the  best-performing  five  sources, 
which  is  a  coking  oven  controlled  with 
a  thermal  oxidizer  that  is  designed  for 
a  1.0-second  residence  time  at  91 5°C 
(1680°F). 

The  HAP  emitted  from  chromium 
refractory  products  kilns  include 
hexavalent  chromium,  other  chromium 
compounds,  and  other  nonvolatile  HAP 
metals.  Because  these  HAP  are  emitted 
in  the  form  of  PM,  we  considered 
establishing  an  emission  standard  in  the 
format  of  a  PM  emission  limit.  However, 
none  of  the  32  chromium  refractory 
products  kilns  currently  in  operation  are 
equipped  with  add-on  APCD  that  have 
been  demonstrated  to  reduce  HAP  metal 
emissions  that  occur  in  the  particulate 
form.  Hence,  considering  only  add-on 
APCD.  the  MACT  floor,  as  defined  in 
section  112  of  the  Clean  Air  Act,  for 
existing  chromium  refractory  kilns 
would  not  reduce  emissions  of 
chromium  or  other  nonvolatile  HAP 
metals. 

In  addition  to  add-on  APCD,  we 
considered  other  possible  MACT  floors 
for  existing  chromium  refractory 
products  kilns,  such  as  the  use  of  low- 
HAP  raw  materials  or  fuels,  that  would 
reduce  emissions  of  chromium  or  other 
nonvolatile  HAP  metals. 

Emissions  of  chromium  and  other 
nonvolatile  HAP  metals  from  kilns  can 
originate  with  the  raw  materials  and  the 
kiln  fuel.  Consequently,  we  considered 
nonchromium  raw  materials  as  a 
potential  MACT  floor  for  chromium 
refractory  kilns.  Chromium  greatly 


enhances  the  ability  of  refractory  linings 
to  withstand  high  temperatures  and 
corrosive  environments;  where  those 
conditions  exist,  there  is  no  reliable  raw 
material  substitute  for  chromium. 
Therefore,  we  concluded  that  there  are 
no  substitutes  for  chromium  oxide  or 
chromite  in  chromium  refractory 
products,  and  raw  material  substitution 
is  not  a  feasible  component  of  the 
MACT  floor  for  existing  chromium 
refractory  products  kilns. 

We  considered  the  use  of  low-HAP 
fuels  as  the  basis  for  a  MACT  floor 
standard  for  existing  chromium 
refractory  products  kilns.  With  the 
exception  of  natural  gas,  the  fuels  that 
are  commonly  used  to  fire  industrial 
kilns  and  furnaces  (e.g.,  fuel  oil  and 
coal)  contain  HAP  metals,  which  are 
subsequently  emitted  when  those  fuels 
are  burned.  Because  fuels  can  contribute 
to  emissions  of  chromium  and  other 
HAP  metals  from  kilns,  a  MACT  floor 
for  existing  chromium  refractory 
products  kilns  could  be  based  on  fuel 
type.  Although  a  few  area  source 
refractory  manufacturing  plants  use  fuel 
oil  in  kilns,  oui  data  indicate  that  all  of 
the  six  facilities  that  produce  fired 
chromium  refractories,  including  the 
one  major  soiuce  in  oiu*  source  category 
that  produces  chromium  refractory 
products,  use  natural  gas  to  fuel  the 
kilns  that  fire  chromium  refractories. 
Because  natural  gas  does  not  contain 
HAP  metals  and,  therefore,  does  not 
contribute  to  HAP  metal  emissions,  the 
use  of  natural  gas  or  other  equivalent 
clean  fuel  is  a  feasible  MACT  floor  for 
existing  chromium  refractory  products 
kilns.  Having  eliminated  add-on  APCD 
and  raw  material  substitution  as  options 
for  a  MACT  floor  for  this  subcategory, 
we  concluded  that  the  use  of  natinal  gas 
or  other  such  clean  fuel  is  the  MACT 
floor  for  existing  chroraimn  refractory 
kilns.  Under  an  emission  limitation  (in 
this  case,  a  work  practice  standard) 
based  on  this  floor,  you  would  not  be 
permitted  to  fire  existing  chromium 
refractory  products  kilns  with  coal,  fuel 
oil,  waste  oil,  or  other  fuels  that  contain 
HAP  metals. 

For  clay  refractory  products  kilns,  the 
HAP  to  be  regulated  are  HF  and  HCl. 
There  are  a  total  of  100  clay  refractory 
products  kilns,  six  of  which  are  located 
at  facilities  that  are  major  or  synthetic 
area  sources.  However,  none  of  these 
clay  refractory  kilns  are  equipped  with 
add-on  APCD  that  have  been 
demonstrated  to  reduce  emissions  of  HF 
or  HCl.  Therefore,  considering  only  add- 
on APCD.  the  MACT  floor  for  existing 
clay  refractory  kilns  would  not  reduce 
emissions  of  HF  or  HCl.  In  addition  to 
add-on  APCD,  we  considered  other 
possible  MACT  floors  for  existing  clay 
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refractory  products  kilns,  such  as  the 
use  of  low-HAP  raw  materials  or  fuelsi 
that  would  reduce  emissions  of  HF  or 
HCl.  Because  HF  and  HCl  emissions 
fitim  clay  refractory  kilns  are  largely  a 
function  of  the  primary  raw  material 
(i.e.,  fire  clay),  we  considered  raw 
material  substitution  with  fire  clays  that 
have  low  concentrations  of  fluorides 
and  chlorides  as  a  possible  floor  for 
existing  clay  refractory  kilns.  The 
available  data  indicate  that  the  fluoride 
and  chloride  contents  of  many  clays  can 
vary  significantly,  even  within  the  same 
deposit.  There  are  no  available  data  that 
indicate  that  any  of  the  fire  clay 
deposits  that  are  used  by  major  and 
synthetic  area  source  facilities  are 
imiformly  low  in  fluorides  and 
chlorides.  Fiulhermore,  the 
procurement  of  low-fluoride  or  low- 
chloride  clays  as  a  measure  for 
controlling  emissions  is  not  practiced  in 
the  refractory  products  industry. 

We  also  considered  pre-calcined  clay 
as  a  possible  floor  for  clay  refractory 
kilns.  Calcining  of  fire  clay  prior  to 
incorporating  the  clay  into  a  refractory 
shape  drives  off  the  HF  and  HCl  that 
otherwise  would  be  emitted  from  a  kiln 
when  firing  clay  refractory  products. 
However,  none  of  the  25  facilities  that 
produce  fired  clay  refractories  ciurently 
use  pre-calcined  clay  for  clay  refractory 
production  as  a  means  of  reducing 
emissions  of  HF  or  HCl.  Therefore, 
substitution  of  raw  clay  with  calcined 
clay  cannot  be  considered  the  MACT 
floor  technology  for  existing  clay 
Refractory  products  manufactiu^rs. 
|rherefore,  we  concluded  that  raw 
tnaterial  substitution  is  not  a  feasible 
MACT  floor  for  existing  clay  refractory 
products  kilns. 

We  also  considered  the  use  of  low- 
HAP  fuels  as  the  basis  for  a  MACT  floor 
standard  for  existing  clay  refractory 
products  kilns.  Certain  fuels,  waste- 
derived  fuels  in  particular,  may 
contribute  to  emissions  of  HF  or  HCl 
when  biuned.  In  addition,  the  fuels  that 
are  commonly  used  to  fire  some 
industrial  kilns  and  furnaces  (e.g.,  fuel 
oil  and  coal)  contain  HAP  metals,  which 
are  subsequently  emitted  when  those 
fuels  are  burned.  Because  fuels  can 
contribute  to  HAP  emissions  from  kilns, 
a  MACT  floor  for  existing  clay  refractory 
products  kilns  could  be  based  on  fuel 
type.  Although  a  few  area  soiu-ce 
facilities  use  fuel  oil  to  fire  their 
refractory  kilns,  our  data  indicate  that 
all  clay  refractory  products 
manufactiirers  use  natural  gas  to  fuel  the 
kilns  that  fire  clay  refractories.  Because 
natural  gas  does  not  contribute  to 
emissions  of  HF,  HCl,  or  HAP  metals, 
the  use  of  natiiral  gas,  or  other 
equivalent  clean  fuel,  is  a  feasible 


MACT  floor  for  existing  clay  refractory 
products  kilns.  Having  eliminated  add- 
on APCD  and  raw  material  substitution 
as  options  for  a  MACT  floor  for  this 
subcategory,  we  concluded  that  the  use 
of  natural  gas  or  other  such  clean  fuel 
is  the  MACT  floor  for  existing  clay 
refractory  kilns.  An  emission  limitation 
(in  this  case,  a  work  practice  standard) 
based  on  this  floor  would  prohibit  the 
use  of  coal,  fuel  oil,  waste  oil,  or 
equivalent  fuels  to  fire  existing  clay 
refractory  products  kilns. 

2.  How  Did  We  Select  the  Emission 
Limits  for  Existing  Soiux:es? 

Section  112(d)(3)  of  the  CAA  specifies 
that  each  MACT  standard  be  at  least  as 
stringent  as  the  floor  for  the  sources  in 
the  relevant  source  category  or 
subcategory.  Consequently,  the  MACT 
floor  represents  the  minimum  level  of 
control  that  can  be  used  in  establishing 
emission  limits  for  existing  so\irces 
subject  to  NESHAP.  After  identifying 
the  emission  limits  that  correspond  to 
the  MACT  floors  for  existing  sources, 
we  consider  regulatory  alternatives  that 
are  more  stringent  than  the  MACT  floor 
levels.  Regulatory  alternatives  are 
emission  control  options,  process 
changes,  and  other  methods  for 
reducing  HAP  emissions  other  than, 
those  defined  by  the  MACT  floor.  The 
selected  regulatory  alternative  may  be 
more  stringent  than  the  MACT  floor,  but 
the  control  level  must  be  achievable  and 
reasonable  in  the  Administrator's 
judgement  considering  cost,  non-air 
quality  health  and  environmental 
impacts,  and  energy  requirements.  The 
objective  in  considering  these  beyond- 
the-floor  control  options  is  to  achieve 
the  maximum  degree  of  emissions 
reductions  without  imposing 
unreasonable  impacts  (section 
112(d)(2)oftheCAA). 

Today's  proposed  rule  would 
establish  emission  limits  for  organic 
HAP  emitted  from  afl^ected  existing 
thermal  process  sources.  These  emission 
limits  would  apply  to  the  following 
affected  sources:  shape  dryers,  curing 
ovens  and  kilns  used  to  produce 
refractory  products  that  contain  organic 
HAP,  and  pitch-impregnated  refractory 
products  defumers  and  coking  ovens. 
The  emission  limits  would  be  presented 
in  two  alternate  formats:  a  THC 
emission  concentration  and  combustion 
efficiency  of  certain  types  of  add-on 
control  devices. 

Today's  proposed  rule  would 
establish  a  THC  emission  limit  as  a 
surrogate  for  organic  HAP  emitted  from 
affected  thermal  process  sources. 
Affected  thermal  process  sources 
include  shape  dryers,  curing  ovens,  and 
kilns  that  are  used  to  produce  resin- 


bonded  or  pitch-bonded  refractory 
products;  coking  ovens  and  defumers 
that  are  used  to  produce  pitch- 
impregnated  refractory'  products;  and 
other  shape  dryers  and  kilns  that 
process  refractory  shapes  that  use 
organic  HAP  that  is  emitted  during  the 
drying  or  firing  processes. 

To  determine  an  appropriate  THC 
concentration  limit  for  refractory 
products  thermal  process  sources  that 
are  controlled  at  the  MACT  floor  level, 
we  reviewed  the  available  emission  test 
data  for  the  refractory  products 
manufacturing  industry.  Although  we 
have  no  THC  data  on  sources  controlled 
at  the  MACT  floor  control  levels,  we- 
have  data  on  two  sources  with  thermal 
oxidizers  that  we  estimate  are  more 
effective  in  controlling  organic 
emissions  than  the  MACT  floor  level, 
and  four  sources  with  thermal  oxidizers 
that  we  estimate  are  less  effective  in 
controlling  organic  emissions  than  the 
MACT  floor  level.  Both  of  the  sources 
with  controls  that  are  more  effective 
than  the  MACT  floor  level  easily 
achieved  THC  emission  concentrations 
of  less  than  20  ppmvd,  corrected  to  18 
percent  O2.  In  addition,  one  of  the  four 
soiut:es  with  controls  that  are  less 
effective  than  the  floor  level  achieved  a 
THC  emission  concentration  of  less  than 
20  ppmvd.  The  THC  emission 
concentrations  for  the  remaining  three 
sources  were  at  least  30  ppmvd.  Based 
on  these  data,  we  concluded  that  a  THC 
emission  limit  of  20  ppmvd  is 
appropriate  and  representative  of  the 
emission  level  that  the  MACT  floor 
controls  can  achieve.  This  emission 
limit  also  is  consistent  with  other 
NESHAP  and  new  source  performance 
standards  (NSPS)  for  industries  that 
commonly  use  thermal  or  catalytic 
oxidizers  for  control  of  organic  HAP 
emissions.  Examples  include  40  CFR 
part  60,  subparts  DDD,  III,  and  NNN; 
and  40  CFR  part  63,  subparts  DD,  YY, 
GGG,  HHH,  JJJ,  MMM,  and  PPP. 

We  reviewed  the  available  emission 
test  data  to  determine  if  it  were  possible 
to  establish  a  THC  emission 
concentration  limit  that  would  be  more 
stringent  than  the  MACT  floor  for 
existing  shape  dryers,  ciu'ing  ovens, 
kilns,  defumers,  and  coking  ovens. 
However,  the  available  data  indicate 
that  there  are  no  other  control  devices 
in  use  that  would  perform  better  than 
the  MACT  floor  level  thermal  oxidizers 
for  these  sources.  We  also  considered 
establishing  an  emission  limit  based  on 
the  estimated  level  of  control  that  would 
be  achieved  by  thermal  oxidizers  that 
operate  at  higher  temperatures  and/ or 
longer  residence  time  than  do  the 
MACT  floor  level  thermal  oxidizers. 
However,  we  concluded  that  the 
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available  data  do  not  show  that  these 
thennal  oxidizers  would  achieve  better 
control  of  organic  HAP  than  do  the 
MACT  floor  level  thermal  oxidizers. 
Therefore,  we  decided  against 
establishing  a  THC  emission 
concentration  limit  that  was  more 
stringent  than  the  MACT  floor  level  of 
control  for  existing  shape  dryers,  ciuing 
ovens,  kilns,  defumers,  and  coking 
ovens. 

Combustion  efficiency  of  a  thermal 
oxidizer  is  a  function  of  the 
concentrations  of  CO2,  CO,  and  THC  in 
the  exhaust  stream  of  the  oxidizer.  To 
establish  a  combustion  efficiency 
standard  for  thermal  process  sources, 
we  reviewed  the  available  data  for  CO2, 
CO,  and  THC  emissions  from  sources 
controlled  with  thermal  oxidizers  that 
are  comparable  to  the  MACT  floor 
technology.  In  addition  to  data  from 
refractory  products  thermal  process 
sources,  data  from  another  industry 
(asphalt  roofing]  were  used  to 
supplement  the  refractory  products 
data.  We  believe  that  using  data  on 
asphalt  roofing  soiut:es  is  valid  because 
the  exhaust  stream  characteristics  and 
emission  controls  for  the  asphalt  roofing 
sources  are  similar  to  those  found  in  the 
refractory  products  industry. 

The  data  on  CO2  emissions  indicate 
that  exhaust  gas  concentrations  of  CO2, 
corrected  to  18  percent  O2,  for  refiactory 
products  sources  that  are  controlled  to 
the  MACT  floor  level  typically  are 
between  1.7  and  2,0  percent.  The  data 
on  CO  emissions  indicate  that  thermal 
oxidizer  outlet  concentrations  of  10  to 
20  ppmvd  are  representative  of  CO 
concentrations  from  sources  in  the 
refractory  products  manufacturing 
industry  with  MACT  floor  level 
controls.  The  data  on  THC  einissions 
indicate  that  thermal  oxidizer  outlet 
concentrations  of  10  to  20  ppmvd  are 
representative  of  THC  concentrations 
from  sources  in  the  refractory  products 
manufacturing  industry  with  MACT 
floor  level  controls. 

Using  the  value  of  1.7  percent  CO2, 
and  the  midpoint  values  for  10  to  20 
ppmvd  CO  and  10  to  20  ppmvd  THC, 
we  calculated  the  combustion  efficiency 
to  be  99.8  percent.  On  this  basis,  we 
believe  that  a  combustion  efficiency 
limit  of  99.8  percent  is  achievable  for 
refractory  products  thermal  process 
sources  that  operate  combustion-based 
controls  that  are  comparable  to  the 
MACT  floor  level  of  control.  Our 
analysis  of  the  available  data  indicates 
that  a  combustion  efficiency  of  99.8 
percent  is  ciirrently  achieved  by  thermal 
process  sources  in  the  refractory 
products  industry  that  are  controlled  to 
the  level  of  the  MACT  floor.  Data  from 
asphalt  roofing  industry  also 


demonstrate  that  soiut:es  with  emission 
controls  comparable  to  the  MACT  floor 
controls  for  the  refractory  products 
industry  achieve  a  99.8  percent 
combustion  efficiency.  With  a 
combustion  efficiency  limit,  affected 
somces  in  the  refractory  products 
industry  that  are  controlled  with 
thermal  oxidizers  that  operate  below  the 
floor  level  of  control  would  have  the 
option  of  increasing  thermal  oxidizer 
operating  temperature  in  order  to  reduce 
CO  and  THC  emissions,  and  thus 
increase  the  combustion  efficiency  and 
avoid  having  to  install  new  emission 
controls. 

A  combustion  efficiency  limit  of  99.8 
percent  may  not  be  an  appropriate 
indicator  of  the  floor  level  of  organic 
emission  control  for  some  sources 
because  combustion  efficiency  is  largely 
a  function  of  the  CO2  concentration,  and 
CCh  concentrations  in  thermal  oxidizer 
exhaust  streams  vary  frt>m  soince  to 
source.  These  variations  can  be 
attributed  to  differences  in  process 
operation,  the  amoimts  of  CO2  entering 
the  thermal  oxidizer  from  the  process 
exhaust  stream,  and  the  degree  of 
combustion  within  the  thermal  oxidizer. 
As  the  CO2  concentration  increases,  the 
concentrations  of  CO  and  THC  that 
correspond  to  a  specified  combustion 
efficiency  limit  also  increase.  For 
example,  at  2.0  percent  CO2,  the  sum  of 
the  THC  and  CO  concentrations  can  be 
no  more  than  40  ppmvd  to  achieve  a 
combustion  efficiency  of  99.8  percent. 
However,  at  4.0  percent  CO2.  the  soiuce 
would  meet  99.8  percent  combustion 
efficiency  even  if  the  sum  of  the  THC 
and  QO  concentrations  were  80  ppmvd. 
For  this  reason,  we  concluded  that  it 
was  necessary  to  restrict  the  use  of  the 
combustion  efficiency  limit  for  soinces 
with  relatively  high  CO2  concentrations. 
To  ensure  that  owners  and  operators  of 
affected  sources  who  choose  to  comply 
with  this  combustion  efficiency  limit 
are  achieving  good  control,  we  decided 
to  establish  an  upper  limit  of  3.0  percent 
CO2  for  affected  thermal  process 
sources.  In  other  words,  demonstrating 
compliance  with  the  combustion 
efficiency  limit  is  an  option  only  for 
sources  that  have  exhaust  gas  C02 
concentrations  equal  to  or  less  than  3.0 
percent  (corrected  to  18  percent  O2)  at 
the  outlet  of  the  control  device  (thermal 
or  catalytic  oxidizer).  At  3.0  percent 
CO2,  the  combined  concentrations  of  CO 
and  THC  can  be  as  high  as  60  ppmvd 
to  achieve  a  combustion  efficiency  of 
99.8  percent. 

As  CO2  concentrations  decrease,  it 
becomes  increasingly  difficult  to  meet  a 
specified  combustion  efficiency.  For 
example,  at  1.0  percent  CO2,  the  siun  of 
the  THC  and  CO  concentrations  can  be 


no  greater  than  20  ppmvd  to  meet  a 
combustion  efficiency  of  99.8  percent. 
From  the  perspective  of  organic  HAP 
emissions  control,  low  CO2 
concentrations  do  not  present  a  problem 
because  the  lower  the  concentration  of 
CO2,  the  higher  the  control  level  needed 
to  comply  with  the  99.8  percent 
combustion  efficiency  limit.  If  the  CO2 
concentration  is  so  low  that  it  cannot  be 
achieved  with  a  control  that  is 
comparable  to  the  MACT  floor,  the 
owner  or  operator  can  choose  to  comply 
with  the  20  ppmvd  THC  emission  limit. 

We  reviewed  the  available  emission 
test  data  to  determine  if  it  were  possible 
to  establish  a  combustion  efficiency 
limit  that  would  be  more  stringent  than 
the  MACT  floor  for  existing  shape 
dryers,  curing  ovens,  kilns,  defumers, 
and  coking  ovens.  However,  the 
available  data  indicate  that  there  are  no 
other  control  devices  in  use  that  would 
perform  better  than  the  MACT  floor 
level  thermal  oxidizers  for  these 
sources.  We  also  considered 
establishing  an  emission  limit  based  on 
the  estimated  level  of  control  that  would 
be  achieved  by  thermal  oxidizers  that 
operate  at  higher  temperatiues  and/ or 
longer  residence  time  than  do  the 
MACT  floor  level  thermal  oxidizers. 
However,  we  concluded  that  the 
available  data  do  not  show  that  these 
thermal  oxidizers  would  achieve  better 
control  of  organic  HAP  than  do  the 
MACT  floor  level  thermal  oxidizers. 
Therefore,  we  decided  against 
establishing  a  combustion  efficiency 
limit  that  was  more  stringent  than  the 
MACT  floor  level  of  control  for  existing 
shape  dryers,  ciuing  ovens,  kilns, 
defumers,  and  coking  ovens. 

The  MACT  floor  for  reducing 
emissions  of  chromium  and  other 
nonvolatile  HAP  metals  from  existing 
chromium  refractory  products  kilns  is 
the  use  of  natiual  gas,  or  equivalent,  as 
the  kiln  fuel. 

We  next  considered  beyond-the-floor 
options  for  establishing  an  emission 
standard  for  existing  chromium 
refractory  kilns.  Beyond-the-floor 
options  are  those  regulatory  alternatives 
that  would  be  more  .stringent  than  the 
MACT  floor  for  existing  sources. 
Because  no  existing  chromium 
refractory  kilns  are  equipped  with 
APCD  that  would  reduce  emissions  of 
HAP  metals,  we  considered  two  other 
source  categories  that  operate  kilns  that 
are  similar  in  design  and  operation  to 
refractory  products  kilns:  the  ceramics 
manufactiuing  industry  and  the  brick 
and  structiual  clay  products 
manufacturing  industry.  Within  the 
ceramics  manufacturing  industry,  no 
kilns  are  equipped  with  APCD  that 
would  be  effective  in  controlling  HAP 
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metals.  Within  the  brick  and  structural 
clay  products  industry,  two  kilns  are 
equipped  with  fabric  filters.  Fabric 
filters  have  been  demonstrated  to  be 
effective  in  controlling  emissions  of  PM, 
including  HAP  metals.  Therefore,  we 
considered  fabric  filter  control  as  a 
potential  regulatory  option  for 
establishing  an  emission  limit  for 
existing  chromium  refractory  products 
kilns.  Both  of  the  fabric  filters  used  in 
the  brick  industry  are  installed  on  coal- 
fired  kilns.  The  fabric  filters  were 
installed  specifically  because  the  kilns 
are  fired  with  coal,  which  generally  is 
associated  with  significantly  higher 
emissions  of  PM  and  HAP  metals  than 
would  be  associated  with  gas-fired 
kilns.  The  PM  emitted  from  a  coal-fired 
kiln  consists  largely  of  fly  ash,  which 
results  from  the  burning  of  the  coal.  In 
the  absence  of  this  fly  ash  component. 
PM  concentrations  from  brick  (or 
refractory)  kilns  are  very  small  and 
approach  the  limits  that  can  be 
controlled  by  a  fabric  filter.  Coal-fired 
kilns  are  not  used  in  the  refractory 
products  industry  due  to  contamination 
of  the  product  with  fly  ash  and  the 
difficulty  in  elevating  coal-fired  kilns  to 
the  temperatures  needed  to  fire 
refractory  products  properly. 
Furthermore,  there  are  no  natinal  gas- 
fired  brick  kilns  that  are  equipped  with 
an  APCD  for  controlling  PM  emissions. 
Consequently,  we  concluded  that  coal- 
fired  brick  kilns  are  not  similar  to 
chromium  refractory  products  kilns,  all 
of  which  are  natural  gas-fired. 
Therefore,  the  fabric  filter  controls  used 
on  coal-fired  brick  kilns  are  not  a 
regulatory  option  for  establishing  an 
emission  limit  for  existing  chromium 
refractory  products  kilns. 

Because  there  are  no  existing 
chromium  refractory  products  kilns  or 
similar  sources  that  are  equipped  with 
an  add-on  APCD  that  would  control 
HAP  metal  emissions,  we  concluded 
that  there  are  no  beyond-the-floor 
control  options  for  existing  chromium 
refractory  kilns.  Therefore,  today's 
proposed  rule  would  not  establish  an 
emission  limit  for  existing  chromium 
refractory  products  kilns.  Instead,  we 
are  requiring  the  use  of  natural  gas  fuel, 
or  the  equivalent,  as  a  work  practice 
standard  for  chromium  refractory 
products  kilns. 

As  is  the  case  for  chromiiun  refractory 
products  kilns,  the  only  feasible  MACT 
floor  option  for  controlling  emissions  of 
HF  and  HCl  from  existing  clay  refractory 
products  kilns  corresponds  to  the  use  of 
natinal  gas,  or  the  equivalent,  as  the  kiln 
fuel.  We  could  not  establish  an  emission 
limit  for  HF  or  HCl  for  this  work 
practice  based  on  the  available  data. 


We  next  considered  beyond-the-floor 
options  for  establishing  an  emission 
standard  for  existing  clay  refractory 
kilns.  Because  no  existing  clay 
refractory  kilns  are  equipped  with 
APCD  that  would  reduce  emissions  of 
HF  or  HCl,  we  considered  the  options 
used  for  controlling  emissions  of  HF 
and  HCl  from  kilns  used  in  the  ceramics 
and  brick  and  structural  clay  products 
manufacturing  industries.  Within  the 
ceramics  manufacturing  industry,  no 
kilns  are  equipped  with  APCD  that 
would  be  effective  in  reducing 
emissions  of  HF  or  HCl.  Within  the 
brick  and  structural  clay  products 
industry,  several  kilns  are  equipped 
APCD  that  achieve  good  control  of  HF 
and  HCl  emissions.  We  considered 
establishing  a  standard  that  would  be 
more  stringent  than  the  MACT  floor  for 
existing  clay  refractory  products  kilns, 
based  on  the  use  of  a  DIFF,  which  is  one 
of  the  most  effective  HF/HCl  APCD 
currently  in  use  in  the  brick  and 
structinal  clay  products  industry. 

Based  on  our  analyses,  we  concluded 
that  establishing  an  emission  standard 
based  on  the  emissions  reductions  that 
would  be  achievable  using  a  DIFF 
would  not  be  reasonable  at  this  time. 
Our  analysis  included  estimates  of 
emission  reductions  that  would  be 
achieved  by  this  approach  and  the  cost 
impacts  on  the  affected  facilities.  Based 
on  our  estimates,  the  capital  costs  of 
installing  a  DIFF  on  each  of  the  six 
existing  clay  refractory  products  kilns 
located  at  the  three  facilities  that 
produce  clay  refractories  and  are  major 
sources  of  HAP  emissions  total  $5.5 
million.  The  annualized  control  costs 
for  these  facilities  would  be  $2.2  million 
per  year.  Two  of  these  facilities  are 
small  businesses  and  would  incur 
combined  capital  costs  of  $2.4  million 
and  combined  annualized  control  costs 
of  more  than  $1.0  million  per  year. 
Based  on  the  cost-to-sales  ratios  for  this 
option,  one  of  these  small  businesses 
would  incur  significant  adverse 
economic  impacts,  and  the  other  small 
business  would  incur  substantial 
adverse  economic  impacts.  In  terms  of 
HAP  removal,  the  annualized  control 
costs  overall  for  the  three  facilities 
would  total  $34,100  per  ton  of  HAP 
removed.  Based  on  these  costs  and 
impacts,  we  determined  that  the 
benefits  of  installing  DIFF  on  existing 
clay  refractory  products  kilns  do  not 
justify  the  cost  at  this  time.  Therefore, 
we  are  not  requiring  that  existing  clay 
refractory  kilns  meet  an  emission  limit 
more  stringent  than  the  MACT  floor 
level  of  control.  Instead,  we  are 
requiring  the  use  of  natural  gas  fuel,  or 


equivalent,  as  a  work  practice  standard 
for  clay  refractory  products  kilns. 

3.  How  Did  We  Select  the  Work  Practice 
Standards? 

Under  section  112(h)  of  the  CAA,  we 
can  establish  work  practice  standards 
for  HAP  sources  if  it  is  not  feasible  to 
establish  numerical  emission  limits  for 
those  sources.  Emission  standards  are 
deemed  not  feasible  when  emissions 
caiuiot  be  captured  or  conveyed  to  a 
control  device  or  when  it  is  not  practical 
to  measure  emissions  due  to 
technological  and  economic  limitations. 
Today's  proposed  rule  would  establish 
work  practice  standards  for  four  types  of 
existing  HAP  emission  sources:  Shape 
preheaters  and  pitch  working  tanks  that 
are  used  in  the  production  of  pitch- 
impregnated  refractory  products, 
chromium  refractor>'  products  kilns,  and 
clay  refractory  products  kilns. 

Hazardous  air  pollutant  emissions 
from  shape  preheaters  result  from  the 
volatilization  of  POM  from  the  residual 
pitch  on  the  baskets  or  containers  that 
are  used  to  hold  and  transport  shapes  to 
and  from  the  autoclave,  defumer,  and.  if 
applicable,  coking  oven.  Facilities  that 
perform  pitch  impregnation  periodically 
clean  the  residual  pitch  off  of  these 
baskets  or  containers  by  abrasive 
blasting.  A  typical  cleaning  frequency  is 
once  every  ten  cycles,  and  that  practice 
is  the  MACT  floor  conU-ol  level  for  POM 
emissions  from  shape  preheaters.  If  the 
facility  operates  a  coking  oven,  the 
holding  baskets  undergo  the  coking 
cycle,  which  also  cleans  the  baskets  or 
containers  by  burning  off  any  residual 
pitch  that  would  volatilize  in  the  shape 
preheater.  Emissions  from  shape 
preheaters  are  likely  to  vary  depending 
on  the  amount  of  residual  pitch  present, 
which  in  tiun  depends  on  now  many 
impregnation  cycles  the  baskets  have 
undergone  since  the  baskets  were  last 
cleaned.  In  any  case,  emissions  are 
likely  to  be  very  lew  and  actually  may 
not  be  detectable  in  the  exhaust  stream 
due  to  the  relatively  small  amounts  of 
pitch  present  on  basket  and  container 
surfaces.  For  this  reason,  we  believe  that 
it  is  not  feasible  to  establish  a  numerical 
emission  limit  for  shape  preheaters.  and 
a  work  practice  standard  is  appropriate 
for  this  type  of  source. 

In  addition  to  coking  and  abrasive 
blasting,  the  other  work  practice  that  is 
used  by  one  facility  to  control  POM 
emissions  from  shape  preheaters  is  to 
exhaust  preheater  emissions  to  the 
defumer  control  device.  We  believe  that 
either  coking  or  exhausting  emissions  to 
the  defumer  control  device  would  be  as 
effective  as  abrasive  blasting  (the  MACT 
floor  control)  in  controlling  POM 
emissions  from  shape  preheaters.  On 
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this  basis,  we  concluded  that  it  would 
be  reasonable  and  appropriate  to  require 
affected  facilities  to  implement  at  least 
one  of  these  three  work  practices  to 
ensure  that  POM  emissions  from  shape 
preheaters  are  reduced. 

We  considered  beyond-the-floor 
options  for  establishing  an  emission 
standard  for  existing  shape  preheaters. 
We  estimated  the  costs  and  emissions 
reductions  associated  with  controlling 
preheater  emissions  with  a  thermal 
oxidizer.  Based  on  our  analyses,  we 
concluded  that  establishing  an  emission 
standard  or  work  practice  standard 
based  on  the  emissions  reductions  that 
would  be  achieved  by  controlling 
preheater  emissions  with  a  thermal 
oxidizer  would  not  be  reasonable  at  this 
time.  Although  two  existing  shape 
preheaters  are  controlled  with  a  thermal 
oxidizer  that  also  controls  emissions 
from  a  defumer,  it  generally  is  not 
feasible  to  exhaust  uncontrolled  shape 
preheaters  to  existing  defumer  controls. 
The  exhaust  flow  rate  from  a  typical 
preheater  is  relatively  high  compared  to 
defumer  exhaust  flow  rates.  As  a  result, 
defumer  controls  generally  are 
undersized  for  controlling  emissions 
from  a  defumer  and  a  preheater. 
Therefore,  we  concluded  that 
controlling  shape  preheater  emissions 
would  require  installing  a  new  thermal 
oxidizer.  Our  analysis  included 
estimates  of  emission  reductions  and 
the  cost  impacts  that  would  result  from 
this  approach.  Based  on  our  estimates, 
the  annualized  costs  for  this  beyond- 
the-floor  approach  for  a  typical  shape 
preheater  would  be  $59,000  per  year. 
The  corresponding  reductions  in  POM 
emissions  would  total  0.03  tons/)rr  (60 
Ib/yr).  In  terms  of  HAP  removal,  the 
annualized  control  costs  for  a  typical 
shape  preheater  would  be  $1.9  million 
per  ton  of  HAP  removed.  Based  on  these 
costs  and  impacts,  we  determined  that 
the  benefits  of  this  beyond-the-floor 
control  option  do  not  jnstify  the  cost  at 
this  time.  Therefore,  we  are  not 
requiring  affected  facilities  to  control 
HAP  emissions  from  existing  shape 
preheaters  by  exhausting  preheater 
emissions  to  a  thermal  oxidizer. 

Emissions  &t)m  pitch  working  tanks 
resixlt  primarily  from  the  displacement 
of  POM  from  the  working  tanks  as  the 
tanks  fill  with  pitch  and  from  the 
heating  of  the  pitch  in  the  working 
tanks,  causing  the  pitch  to  volatilize  and 
be  released  as  POM.  Because  pitch 
working  tanks  empty  and  fill  with  each 
impregnation  cycle,  pitch  working  tank 
exhaust  flow  is  intermittent.  In  addition, 
exhaust  flow  rates  from  working  tanks 
are  very  low.  For  these  reasons,  it  is  not 
practical  to  measure  working  tank 
emissions,  and  it  is  not  feasible  to 


establish  a  numerical  emission  limit  for 
working  tanks.  Therefore,  we  concluded 
that  a  work  practice  standard  is 
appropriate  for  this  type  of  source. 

As  discussed  previously,  the  MACT 
floor  for  existing  pitch  working  tanks  is 
a  work  practice  that  entails  exhausting 
working  tank  emissions  to  the  defumer 
thermal  oxidizer.  We  believe  that  this 
practice  is  an  effective  and  appropriate 
method  of  controlling  POM  emissions 
from  working  tanks.  Consequently,  we 
selected  this  work  practice  for  existing 
pitch  working  tanks. 

We  considered  beyond-the-floor 
options  for  establishing  a  standard  for 
existing  pitch  working  tanks.  Defumer 
thermal  oxidizers  operate  only  during 
impregnation  and  defuming  cycles  and 
do  not  necessarily  operate  during  all 
periods  when  the  pitch  working  tank  is 
in  operation.  Therefore,  as  a  beyond-the- 
floor  control  option  for  pitch  working 
tanks,  we  considered  requiring  affected 
facilities  to  use  defumer  thermal 
oxidizers  to  control  working  tank 
emissions  during  all.perlods  when  the 
working  tank  is  operating.  We  estimated 
that  this  requirement  would  result  in 
operating  a  typical  defumer  thermal 
oxidizer  for  an  additional  2  hours  per 
day.  The  estimated  annualized  cost  of 
this  additional  operating  time  for  a 
defumer  thermal  oxidizer  that  operates 
at  the  MACT  floor  level  of  control 
would  be  $7,900  per  year,  and  the 
corresponding  reductions  in  POM 
emissions  would  be  0.005  tons/yr  (9  lb/ 
yr)  for  a  typical  pitch  working  tank.  In 
terms  of  HAP  removal,  the  annualized 
control  costs  for  a  typical  pitch  working 
tank  would  be  $1.7  million  per  ton  of 
HAP  removed.  Because  the  HAP 
emissions  reductions  associated  with 
this  beyond-the-floor  option  would  be 
so  low  (9  Ib/yr),  we  concluded  that  the 
benefits  of  this  control  option  do  not 
justify  the  cost  at  this  time.  For  these 
reasons,  we  decided  against  requiring 
that  the  defumer  APCD,  which  also 
controls  working  tank  emissions,  be 
operated  during  all  times  when  the 
pitch  working  tank  is  in  operation. 

We  decided  to  require  the  use  of 
natural  gas  as  the  kiln  fuel  because  that 
work  practice  is  the  basis  for  the  MACT 
floor  for  existing  chromium  and  clay 
refractory  products  kilns.  This  work 
practice  would  prevent  the  futiire  use  of 
kiln  fuels  that  emit  HAP  metals,  HF,  or 
HCl.  In  addition,  this  work  practice 
would  impose  no  additional  costs  on 
existing  facilities  other  than  the  costs 
associated  with  the  initial  notification 
and  recordkeeping  requirements. 


E.  How  Did  We  Select  the  Emission 
Limits  for  New  Sources? 

For  new  sources,  the  CAA  requires 
MACT  to  be  based  on  the  degree  of 
emissions  reduction  achieved  in 
practice  by  the  best-controlled  similar 
source.  Today's  proposed  rule  would 
establish  emission  limits  for  new 
thermal  process  sources  that  emit 
organic  HAP  and  new  clay  refractory 
kilns. 

For  the  subcategories  that  include 
thermal  process  sources  that  use  organic 
HAP  and  pitch-impregnated  refractory 
sources,  thermal  oxidizer  control  is  the 
MACT  floor  technology  for  both  existing 
and  new  affected  thermal  process 
sources  or  organic  HAP.  For  each  group 
of  sources  covered  by  these  two 
subcategories  that  would  be  subject  to 
an  emission  limit  (i.e.,  shape  dryers, 
curing  ovens,  kilns,  defumers,  coking 
ovens,  and  shape  preheaters),  the  best 
control  is  a  thermal  oxidizer  that 
operates  at  a  higher  temperature  and 
longer  residence  time  than  does  the 
MACT  floor  level  thermal  oxidizer  for 
existing  sources.  However,  when  the 
performance  of  these  best  controls  is 
compared  to  the  performance  of  the 
MACT  floor  controls,  the  Arrhenius 
equation,  which  is  the  basis  for  the 
control  device  rankings,  indicates  that 
the  best  controls  and  MACT  floor 
controls  are  indistinguishable  with 
respect  to  their  effectiveness  in 
controlling  organic  HAP  emissions.  The 
available  emission  data  on  controlled 
thermal  process  sources  also  show  no 
clear  distinctions  in  performance 
between  the  best  controls  and  the 
MACT  floor  controls.  For  these  reasons, 
we  concluded  that  the  best-performing 
sources  are  comparable  to  the  MACT 
floor  controls,  and  we  decided  to 
require  the  same  emission  limits  for 
new  sources  of  organic  HAP  as  would 
be  required  for  existing  affected  sources 
under  the  proposed  rule:  no  more  than 
20  ppmvd  THC,  corrected  to  18  percent 
O2,  or  at  least  99.8  percent  combustion 
efficiency. 

Under  today's  proposed  rule,  you 
would  be  required  to  satisfy  a  work 
practice  standard  for  existing  shape 
preheaters.  However,  for  new  shape 
preheaters,  you  would  be  required  to 
meet  the  same  emission  limits  that  are 
required  for  other  thermal  process 
sources  of  organic  HAP.  That  is,  you 
would  have  to  meet  either  a  THC 
emission  concentration  of  20  ppmvd, 
corrected  to  18  percent  O2,  or  a 
combustion  efficiency  of  at  least  99.8 
percent.  The  data  indicate  that  the  best- 
controlled  preheaters  are  equipped  with 
thermal  oxidizers  that  are  comparable  to 
the  best  controls  used  on  the  other 
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thermal  process  sources  of  organic  HAP. 
Therefore,  we  concluded  that  the  same 
emission  limits  that  apply  to  other  new 
thermal  process  sources  of  organic  HAP 
should  apply  to  new  shape  preheaters  as 
well. 

Pitch  working  tanks  also  emit  organic 
HAP.  However,  we  did  not  establish 
emission  limits  for  new  pitch  working 
tanks  because  the  low  and  intermittent 
exhaust  flow  rates  that  characterize 
pitch  working  tanks  preclude  accurate 
measurement  of  pitch  working  tank 
emissions.  Therefore,  we  decided  tO' 
establish  the  same  work  practice  for 
new  pitch  working  tanks  as  would  be 
required  for  existing  pitch  working 
tanks.  That  is,  the  practice  of  exhausting 
pitch  working  tank  emissions  to  the 
same  control  device  that  controls 
emissions  from  an  affected  defumer  or 
coking  oven,  or  to  a  comparable  control 
device. 

The  HAP  emitted  frtim  chromium 
refractory  products  kilns  include 
hexavalent  chromium,  other  chromium 
compounds,  and  other  nonvolatile  HAP 
metals,  all  of  which  are  emitted  in  the 
form  of  PM.  As  discussed  previously,  no 
chromium  refractory  products  kilns  are 
equipped  with  an  APCD  that  would  be 
effective  in  controlling  emissions  of 
nonvolatile  HAP  metals.  Furthermore, 
there  are  no  similar  sources  equipped 
with  an  APCD  that  would  reduce 
emissions  of  PM  or  nonvolatile  HAP 
metals.  Consequently,  we  are  not 
establishing  an  emission  limit  for  new 
chromium  refractory  products  kilns. 
Instead,  we  are  requiring  the  use  of 
natural  gas  fuel,  or  equivalent,  as  a  work 
practice  standard  for  new  chromium 
refractory  products  kilns. 

No  clay  refractory  kilns  currently  in 
operation  are  equipped  with  APCD  that 
would  be  effective  in  reducing 
emissions  of  HF  or  HCl.  However,  imder 
Section  112(d)  of  the  CAA.  emission 
standards  for  new  sources  can  be  based 
on  the  control  levels  achieved  by  similar 
sources  in  other  industries.  Several 
kilns  used  in  the  brick  and  structural 
clay  products  industry  are  equipped 
with  APCD  to  reduce  emissions  of  HF 
and  HCl,  and  emission  data  are 
available  for  some  of  those  controlled 
kilns.  Because  brick  kilns  are  similar  in 
design,  operation,  and  emission 
characteristics  to  clay  refractory  kilns, 
we  concluded  that  the  emission  data  for 
the  best-controlled  brick  kilns  would  be 
representative  of  the  best  APCD 
available  for  clay  refractory  kilns. 

The  brick  industry  emission  data 
indicate  that  kilns  controlled  with  a 
DIFF,  DLS/FF,  or  wet  scrubber  can 
achieve  production-based  HF  emission 
limits  of  0.001  kg/Mg  (0.002  lb/ton)  and 
an  HF  control  efficiency  of  99.5  percent. 


The  brick  industry  data  for  HCl 
emissions  indicates  that  a  production- 
based  HCl  emission  limit  of  0.0025  kg/ 
Mg  (0.005  lb/ton)  and  an  HCl  control 
efficiency  of  98  percent  can  be  achieved 
by  the  best-controlled  sources.  Based  on 
these  data,  we  decided  it  would  be 
appropriate  to  establish  these  same 
emission  limits  for  new  clay  refractory 
products  kilns. 

F.  How  Did  We  Select  the  Format  of  the 
Standard? 

In  determining  the  format  of  the 
standard  for  thermal  process  sources, 
we  considered  several  alternatives, 
including  an  emission  concentration, 
emission  rate,  emission  factor,  control 
efficiency,  and  combustion  efficiency. 
From  our  analysis  of  the  available  data, 
we  concluded  that  THC  emission 
concentration  and  combustion 
efficiency  limits  are  the  most  practical 
and  appropriate  formats  f6r  refractory 
products  thermal  process  sources. 

Due  to  a  lack  of  HAP  emission  data 
on  controlled  sources,  we  were  unable 
to  establish  HAP  emission  limits  for  the 
types  of  emission  sources  that  would  be 
subject  to  the  proposed  rule.  Therefore, 
we  considered  using  THC  as  a  surrogate 
for  organic  HAP  emissions,  We  selected 
a  THC  emission  concentration  format 
because  it  has  several  advantages  over 
the  other  formats  considered.  The  test 
method  for  THC,  EPA  Method  25A.  is  a 
relatively  straightforward  and 
inexpensive  procedure  that  provides 
near  real-time  results.  The  emission 
concentration  format  also  eliminates  the 
need  to  measure  control  device  inlet 
data,  which  would  be  required  for  a 
control  efficiency  standard.  In  addition, 
an  emission  concentration  limit  of  20 
ppmvd  THC  is  consistent  with  several 
NESHAP  for  other  source  categories  that 
use  thermal  and  catalytic  oxidizers  for 
organic  HAP  control. 

As  an  alternative  to  the  THC  emission 
concentration  limit,  we  considered  a 
combustion  efficiency  limit  format  for 
the  standard.  Combustion  efficiency  • 
provides  a  measure  of  the  extent  to 
which  carbon  in  the  exhaust  stream, 
typically  in  the  form  of  organic 
compounds,  is  converted  to  CO2. 
Although  it  is  difficult  to  correlate 
combustion  efficiency  to  the  extent  to 
which  organic  compounds  are  destroyed 
(i.e.,  destriiction  efficiency),  a  high 
combustion  efficiency  is  generally 
accepted  as  an  indication  that 
combustion-based  controls  are  operating 
properly. 

A  combustion  efficiency  format  has 
distinct  advantages  over  other  potential 
formats  for  the  refractory  products 
manufacturing  industry.  The 
performance  test  methods  required  to 


show  compliance  with  a  combustion 
efficiency  standard  are  well  established, 
relatively  simple,  continuous,  provide 
near  real-time  results,  and  are  relatively 
inexpensive  to  perform.  A  combustion 
efficiency  standard  also  allows  for 
higher  THC  concentrations  provided 
that  the  outlet  concentrations  of  CO  are 
relatively  low.  For  example,  if  the  CO2 
and  CO  concentrations  at  the  outlet  of 
a  thermal  oxidizer  were  2.0  percent  and 
10  ppm,  respectively,  the  source  would 
meet  the  99.8  percent  combustion 
efficiency  with  a  THC  concentration  of 
30  ppm. 

Under  today's  proposed  rule,  new 
clay  refractory  kilns  located  at  major 
source  facilities  would  have  the  option 
of  meeting  production-based  or  percent 
reduction  emission  limits  for  HF  and 
HCl.  We  selected  the  production-based 
format  because  it  accounts  for 
differences  in  kiln  sizes  (i.e..  kiln 
production  rates)  and,  thus,  does  not 
penalize  the  use  of  larger  kilns,  as 
would  be  the  case  for  a  mass  emission 
rate  format.  We  included  percent 
reduction  emission  limits  as  an 
alternative  to  production-based  limits. 
Production-based  emission  limits  may 
not  be  achievable  for  kilns  that  fire  clays 
that  have  unusually  high  fluoride  or 
chloride  concentrations.  In  such  cases, 
affected  facilities  with  good  emission 
controls  could  still  meet  percent 
reduction  standards  for  HF  and  HCl. 

G.  How  Did  We  Select  the  Testing  and 
Initial  Compliance  Requirements? 

We  selected  EPA  Methods  25A  for 
THC,  3 A  for  CO2,  and  10  for  CO  because 
they  are  the  appropriate  methods  for 
determining  THC  concentrations  and 
combustion  efficiency.  All  three 
methods  are  standard  EPA  methods  that 
are  widely  used  and  relatively 
inexpensive  to  perform.  In  addition, 
these  methods  provide  continuous,  near 
real-time  results. 

Several  of  the  performance  testing 
requirements  specified  in  today's 
proposed  rule  apply  specifically  to 
continuous  process  sources,  and  other 
requirements  apply  only  to  batch 
process  sources. 

We  decided  to  require  batch  process 
sources  to  meet  a  rolling  average 
emission  limit  rather  than  an  block 
average  limit  because  organic  HAP 
emissions  from  batch  process  sources 
generally  vary  significantly  over  the 
course  of  a  cycle.  Organic  HAP    • 
emissions  are  likely  to  be  negligible  at 
the  start  of  a  cycle,  then  increase  and 
peak  several  hours  into  the  cycle.  After 
peaking,  organic  HAP  emissions 
typically  decrease  and  may  become 
negligible  before  the  cycle  is  completed. 
The  rolling  average  format  would 
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eliminate  situations  where  a  batch 
process  source  far  exceeds  the  emission 
limit  during  part  of  the  process  cycle, 
but  is  in  overall  compliance  simply 
because  the  average  emissions  include 
several  hourly  values  during  which 
emissions  are  negligible. 

We  decided  to  allow  decreasing  the 
operating  temperature  of  (or  shut  off 
completely)  thermal  or  catalytic 
oxidizers  before  the  batch  cycle  is 
completed  because  the  cycle  time  for 
some  soiut:es  extends  well  beyond  the 
period  during  which  an  emission 
control  is  needed  to  meet  the  THC 
emission  limit.  We  believe  that  there  is 
no  need  to  operate  the  control  device 
further  if  you  can  demonstrate  that  the 
emission  limit  can  be  met  with  the 
control  device  off  line  or  operating  at  a 
reduced  temperature. 

Under  today's  proposed  rule,  you 
would  be  required  to  conduct 
performance  tests  on  affected  thermal 
process  sources  under  the  conditions 
that  would  result  in  the  highest  levels 
of  organic  HAP  emissions.  Our  objective 
in  speci^fying  this  requirement  is  to 
ensiu«  continuous  compliance  with  the 
emission  limits;  if  the  source  is  in 
compliance  with  emission  limits  imder 
such  "worst  case"  conditions,  it  should 
also  be  in  compliance  when  refractory 
shapes  that  contain  other  refractory 
mixes  are  processed. 

We  decided  to  require  monitoring  of 
control  device  operating  temperatiues 
because  operating  temperatiues  (i.e., 
thermal  oxidizer  combustion  chamber 
temperatures  or  catalytic  oxidizer  bed 
inlet  temperatiires)  generally  are  reliable 
indicators  of  the  performance  of  those 
control  devices.  We  believe  that  sources 
that  operate  thermal  and  catalytic 
oxidizers  at  or  above  the  operating 
temperatures  established  during 
performance  tests  generally  would  be 
meeting  the  emission  limits.  Therefore, 
establishing  operating  limits  on  the 
operating  temperatiu^s  of  thermal  and 
catalytic  oxidizers  would  help  assiue 
continuous  compliance  with  the 
emission  limits.  We  also  believe  that 
this  requirement  is  not  labor-intensive, 
does  not  require  expensive  or  complex 
equipment,  and  does  not  require 
burdensome  recordkeeping. 

For  affected  sources  that  are  subject  to 
the  THC  emission  concentration  limit 
and  use  alternative  control  methods, 
such  as  process  modifications  or  add-on 
control  devices  other  than  thermal  or 
catalytic  oxidizers,  we  decided  to 
require  THC  CEMS.  Thermal  and 
catal3^c  oxidizers  are  the  only  devices 
currently  used  to  control  organic 
emissions  from  refractory  thermal 
process  sources.  The  effectiveness  of 
•  these  controls  for  organic  pollutants. 


including  the  types  of  organic  HAP 
emitted  by  refractory  products  sources, 
is  well  established.  In  view  of  the 
uncertainty  of  how  well  other  control 
methods  would  perform  on  refractory 
thermal  process  soiuces,  we  believe  that 
requiring  THC  CEMS  is  warranted  for 
sources  that  are  equipped  with  other 
such  controls.  In  most  cases,  CEMS 
provide  the  best  indication  that  a  source 
is  complying  with  emission  limits. 

The  performance  specifications 
established  in  40  CFR  part  60,  appendix 
B,  were  developed  specifically  for 
providing  reasonable  assurance  that 
CEMS  are  installed  and  operated 
properly.  Therefore,  we  believe  that  it  is 
warranted  to  require  that  affected 
thermal  process  sources  equipped  with 
alternative  control  devices  comply  with 
PS-8.  which  applies  specifically  to  THC 
CEMS. 

We  selected  EPA  Method  26A  for 
demonstrating  compliance  with  HF  and 
HCl  emission  limits  because  Method 
26A  is  the  standard  method  for 
determining  emissions  of  hydrogen 
halides,  including  HCl  and  HF,  from 
stationary  sources.  We  selected 
operating  limits  and  monitoring 
requirements  that  we  believe  would 
ensure  proper  operation  of  add-on 
emission  control  devices  that  might  be 
used  to  comply  with  the  proposed 
requirements  for  new  clay  refractory 
kilns.  We  believe  that  soiuces  that 
operate  control  devices  within  the 
operating  limits  established  during 
performance  tests  generally  would  be 
meeting  the  emission  limits.  Therefore, 
establishing  operating  limits  on  the 
control  devices  would  help  assure 
continuous  compliance  with  the 
emission  limits.  At  the  same  time,  the 
provisions  are  not  labor-intensive,  do 
not  require  expensive  or  complex 
equipment,  and  do  not  require 
burdensome  recordkeeping. 
Temperatiue  monitoring  and  recording 
equipment  and  lime  injection  rate 
monitoring  and  recording  equipment  are 
standard  features  on  DIFF  and  DLS/FF 
systems.  Water  injection  rate  monitoring 
and  recording  equipment  is  a  standard 
feature  6n  DLS/FF  controls.  For  wet 
scrubbers,  pressure  drop  monitors  and 
liquid  flow  monitors  often  are  part  of 
standard  scrubber  instnmientation.  We 
decided  to  require  you  to  conduct 
performance  tests  while  each  affected 
s^ource  is  operating  at  the  maximum 
production  level  because  exceedances  of 
emission  limits  are  more  likely  to  occiu* 
when  production  rates  are  highest.  We 
believe  this  requirement  helps  to  ensure 
that  compliance  with  the  emission 
limits  is  maintained  continuously 
without  being  labor-intensive,  requiring 


expensive  or  complex  equipment,  and 
.requiring  biudensome  recordkeeping. 

The  proposed  rule  would  require  all 
continuous  process  sources  to  be  tested 
for  at  least  three  test  runs  of  at  least  1 
hour  each  because  this  requirement  is 
specified  in  40  CFR  63.7(e)(3)  of  the 
General  Provisions.  Requiring  a 
minimum  of  three  1-hour  test  runs  is 
typical  for  most  performance  tests 
requfred  under  part  63  for  continuous 
sources. 

For  affected  batch  process  sources,  we 
decided  to  require  testing  during  three 
separate  batch  cycles  because  emissions 
from  batch  processes  can  vary 
significantly  over  the  course  of  a  cycle. 
Testing  during  a  single  cycle  might  not 
accoimt  for  these  variations.  On  the 
other  hand,  we  believe  that  testing 
throughout  three  cdmplete  cycles  would 
be  unreasonably  costly  and  unnecessary 
if  test  runs  could  focus  on  the  periods 
when  emissions  are  greatest.  For  this 
reason,  we  included  in  the  proposed 
rule  alternatives  to  testing  for  three 
complete  cycles. 

We  selected  the  option  of  using  an 
emissions  profile  because  such  a  profile 
would  identify  exactly  when  peak 
emissions  occur.  We  believe  that  testing 
during  the  period  of  peak  emissions 
would  be  adequate  for  demonstrating 
compliance  with  the  emission  limits. 
For  batch  process  clay  refractory  kilns, 
we  selected  a  3-hour  peak  period 
because  we  believe  that  3  hours  is 
adequate  in  length  for  encompassing  the 
peak  emissions  period.  We  selected  a 
longer  (4-hour)  peak  period  for  organic 
HAP  sources  because  we  believe  that 
organic  HAP  emissions  are  likely  to 
experience  greater  fluctuations  than 
would  PM  or  HF  emissions.  When  an 
emissions  profile  is  used,  you  would 
still  be  requfred  to  perform  at  least  three 
test  runs. 

We  also  incorporated  the  option  of 
allowing  the  testing  of  batch  process 
sources  to  be  stopped  following  the  3- 
hour  period  that  follows  peak  process 
temperatiu'e.  We  decided  to  include  this 
option  because  it  may  be  less 
burdensome  than  developing  an 
emissions  profile  for  particularly  long 
batch  cycles.  For  thermal  process 
sources  of  organic  HAP,  we  believe  that 
emissions  generally  peak  within  a  few 
hours  of  the  peak  process  temperature, 
if  not  sooner.  Therefore,  testing  for  an 
additional  3  hours  after  peak  process 
temperature  is  reached  should  ensure 
that  the  test  nm  encompasses  the  period 
of  peak  emissions.  For  clay  refractory 
kilns,  emissions  of  HF  and  HCl  begin 
when  the  clays  are  heated  to 
approximately  540°C  (1000°F).  We 
assume  that  HF  and  HCl  emission  rates 
increase  for  several  hours  before 
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peaking  and  declining.  We  believe  that 
requiring  that  the  tests  be  performed  for 
at  least  3  hours  following  peak 
temperature  provides  reasonable 
assurance  that  the  testing  period  would 
encompass  the  peak  emissions  period, 

H.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

In  determining  the  proposed 
continuous  compliance  requfrements, 
we  first  considered  establishing 
continuous  emission  limits  and 
requiring  the  use  of  CEMS.  For  thermal 
processes  that  emit  organic  HAP  and  are 
equipped  with  emission  controls  that 
were  comparable  to,  or  better  than,  the 
MACT  floor  level  of  control,  we  were 
able  to  obtain  continuous  THC  emission 
data  only  for  two  batch  process  sources. 
Both  sources  were  operated  with 
relatively  short  cycle  times,  and  we 
concluded  that  those  data  were  not 
adequate  for  establishing  a  continuous 
THC  emission  limit.  In  addition,  we 
have  no  continuous  emission  data  for 
HAP  or  HAP  surrogates  for  chromium 
refractory  or  clay  refractory  products 
Mhis. 

We  next  considered  continuous  and 
periodic  monitoring  of  control  device 
operating  parameters.  Many  plants 
already  perform  continuous  or  periodic 
monitoring  of  operating  parameters  and 
already  have  parameter  measurement 
devices  in  place.  Operating  limits  based 
on  continuous  monitoring  of  APCD 
operating  parameters  using  CPMS 
would  help  to  assure  that  the  APCD 
continuously  operates  at  the  same  level 
of  performance  as  it  did  during  the 
initial  performance  test  during  which 
you  meet  the  emission  limits.  Therefore, 
we  concluded  that  continuous 
monitoring  of  control  device  operating 
parameters  would  help  assure 
continuous  compliance  with  the 
emission  limits.  In  addition,  in  most 
cases,  CPMS  are  more  economical  to 
install  and  operate  compared  to  the  cost 
of  CEMS. 

In  the  case  of  thermal  process  sources 
subject  to  the  THC  emission 
concentration  limit  that  use  alternative 
emission  controls,  we  decided  to  make 
an  exception  to  allowing  the  use  of 
CPMS  to  demonstrate  continuous 
compliance.  Because  of  the  uncertainty 
in  how  well  other  control  methods 
would  perform  on  refractory  thermal 
process  sources,  we  believe  that 
requiring  THC  CEMS  is  warranted  for 
sources  that  are  equipped  with 
alternative  controls.  Furthermore,  to 
provide'reasonable  assurance  that  those 
CEMS  are  operated  and  maintained 
properly,  we  believe  that  there  is 
justification  for  requiring  that  affected 
thermal  process  sources  equipped  with 


alternative  control  devices  comply  with 
Procedure  1  of  40  CFR  part  60.  appendix 
F. 

We  decided  to  require  the  monitoring 
emd  recording  of  the  organic  HAP 
processing  rate  and  process  operating 
temperature  hourly  because  these 
parameters  are  the  primary 
determinants  of  organic  HAP  emissions. 
Verifying  that  the  values  of  these 
parameters  do  not  exceed  the 
corresponding  levels  measured  during 
the  performance  test  would  help  assure 
continuous  compliance  with  the 
emission  limits. 

We  selected  the  requirement  for 
monitoring  thermal  oxidizer  combustion 
chamber  temperature  because 
temperature  monitoring  is  one  of  the 
most  reliable  methods  for  evaluating  the 
performance  of  thermal  oxidizers.  The 
other  parameters  that  affect  thermal 
oxidizer  perTormance  (i.e.,  the  residence 
time  and  degree  of  mixing)  are  fixed  by 
design  and  generally  do  not  vary, 
whereas  the  combustion  chamber 
temperature  can  be  increased  or 
decreased  to  influence  combustion 
efficiency  and  the  level  of  organic 
pollutant  destruction. 

We  selected  the  requirement  for 
monitoring  the  catalyst  bed  inlet 
temperature  on  catalytic  oxidizers 
because  the  bed  inlet  operating 
temperature  is  a  reliable  indicator  of 
catalytic  oxidizer  performance. 
Although  space  velocity  is  also  an 
indicator  of  the  performance  of  catalytic 
oxidizers,  space  velocity  is  fixed  by 
design  and  does  not  generally  vary. 
However,  catalyst  bed  inlet  temperature 
can  be  regulated  to  increase  or  decrease 
the  performance  of  a  catalytic  oxidizer. 
We  also  decided  to  require  you  to 
maintain  the  catalyst  according  to 
manufacturer's  specifications  because  of 
the  danger  of  the  catalyst  being 
poisoned  by  contaminants  in  the 
exhaust  stream.  Poisoning  can  greatly 
reduce  the  effective  of  catalytic 
oxidizers  in  controlling  organic 
emissions.  Therefore,  we  believe  that 
maintenance  of  the  catalyst  is  critical  for 
providing  assurance  that  catalytic 
oxidizers  continue  to  perform  well. 

The  requirements  that  we  have 
selected  for  monitoring  thermal  and 
catalytic  oxidizer  operating 
temperatures  are  typical  of  other 
NESHAP  that  regulate  organic  HAP 
emissions.  The  equipment  needed  for 
monitoring  operating  temperature  is 
standard  on  many  thermal  and  catalytic 
oxidizers.  Furthermore,  we  believe  these 
requirements  are  not  labor-intensive  and 
do  not  require  burdensome 
recordkeeping. 

For  clay  refractory  kilns  that  are 
controlled  with  a  DIFF  or  DLS/FF.  we 


decided  to  require  bag  leak  detection 
systems,  monitoring  of  fabric  filler  inlet 
temperature,  and  periodic  checks  that 
lime  is  free-flowing  because  we  believe 
that  these  requirements  would  help  to 
assure  continuous  compliance  and 
identify  operating  problems  at  the 
source.  At  the  same  time,  the  provisions 
are  not  labor-intensive,  do  not  require 
expensive  or  complex  equipment,  and 
do  not  require  burdensome 
recordkeeping.  Bag  leak  detection 
systems  are  often  used  as  a  means  of 
monitoring  fabric  filter  performance. 
Temperature  monitoring  and  recording 
equipment  and  lime  injection  rate 
monitoring  and  recording  equipment  are 
standard  features  on  DIFF  and  DLS/FF 
systems,  For  kilns  controlled  with  a 
DLS/FF,  we  decided  to  require 
monitoring  of  water  injection  rates 
because  water  injection  rate  monitoring 
and  recording  equipment  is  a  standard 
feature  on  DLS/FF  controls.  For  kilns 
controlled  with  wet  scrubbers,  we 
decided  to  require  monitoring  of  the 
pressure  drop  across  the  scrubber, 
scrubber  liquid  pH,  and  liquid  flow  rate 
because  these  parameters  are  good 
indicators  of  scrubber  performance  and 
the  removal  of  acid  gases.  In  addition, 
pressure  drop  monitors  and  liquid  flow 
monitors  often  are  part  of  the  standard 
instrumentation  for  wet  scrubbers. 

/.  Haw  Did  We  Select  the  Notification, 
Reporting,  and- Recordkeeping 
Requirements? 

We  selected  the  specific  notification, 
reporting,  and  recordkeeping 
requirements  that  would  be  required 
under  today's  proposed  rule  because 
these  requirements  are  all  specified  in 
the  General  Provisions  to  part  63 
(subpart  A).  Selecting  requirements  that 
are  specified  in  the  General  Provisions 
ensures  consistency  with  other 
NESHAP. 

We  selected  the  specific  elements  that 
must  be  included  in  your  OM&M  plan 
because  we  believe  that  having 
documented  procedures  and  the  other 
information  on  emission  control  and 
monitoring  equipment  included  in  the 
plan  is  necessary  for  ensuring 
compliance  and  facilitating 
enforcement.  Having  a  list  of  affected 
sources,  control  devices.  CPMS,  and 
recordkeeping  procedures  is  needed  for 
compliance  inspections.  Monitoring 
schedules  are  needed  for  ensuring  that 
operating  limits  are  maintained. 
Established  maintenance  procedures 
would  help  to  ensure  the  proper 
operation  of  control  devices  and  CPMS. 
Established  corrective  action  procedures 
are  needed  to  ensure  that,  when 
deviations  occur,  problems  are 
diagnosed  and  rectified  quickly. 
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IV.  Summary  of  Environmental,  Energy 
and  Economic  Impacts 

A.  What  Are  the  Air  Quality  Impacts? 

At  the  current  level  of  control  and 
1996  production  levels,  we  estimate 
nationwide  emissions  of  HAP  from  the 
refractory  products  manufactiuing 
industry  to  be  about  258  Mg/yr  (284 
tons/yr).  For  the  eight  refractory 
products  facilities  that  we  estimate  to  be 
major  sources,  baseline  annual  HAP 
emissions  are  about  161  Mg/yr  (177 
tons/yr).  We  estimate  that  the  rule  as 
proposed  would  reduce  nationwide 
HAP  emissions  by  about  120  Mg/yr  (132 
tons/yr). 

Among  the  major  sources,  POM 
emissions  account  for  approximately  55 
percent  of  the  total  annual  HAP 
emissions.  Hydrogen  fluoride,  phenol, 
HCl,  and  ethylene  glycol  accoimt  for  16 
percent,  12  percent,  11  percent,  and  6 
percent  of  total  annual  HAP  emissions, 
respectively.  Formaldehyde  and 
chromium  compoimds  each  account  for 
less  than  1  percent  of  total  baseline 
annual  HAP  emissions.  The  rule  as 
proposed  would  reduce  annual  POM 
emissions  by  as  much  as  90  Mg/yr  (99 
tons/yr).  Emissions  of  phenol  and 
ethylene  glycol  woiUd  be  reduced  by 
approximately  19  Mg/yr  (21  tons/year) 
and  11  Mg/yr  (12  tons/yr),  respectively. 
Implementing  today's  rule  as  proposed 
would  also  reduce  VOC  and  CO 
emissions  by  136  Mg/yr  (150  tons/yr) 
and  14  Mg/yr  (15  tons/yr),  respectively. 
The  rule  as  proposed  would  result  in  an 
increase  in  annual  NOx  emissions  of 
about  25  Mg/yr  (27  tons/yr)  due  to  the 
operation  of  additional  thermal 
oxidizers  to  control  organic  HAP 
emissions. 

Indirect  or  secondary  air  impacts  of 
today's  rule  as  proposed  would  result 
from  increased  electricity  usage 
associated  with  operation  of  control 
devices.  Assuming  that  plants  would 
purchase  electricity  from  a  power  plant, 
we  estimate  that  the  standards  as 
proposed  would  increase  secondary 
emissions  of  criteria  pollutants, 
including  PM  less  than  10  micrometers 
in  aerodynamic  diameter  (PMio),  SO2, 
NOx,  and  CO  from  power  plants.  Under 
the  nde  as  proposed,  secondary  PMm 
emissions  would  increase  by  0.54  Mg/yr 
(0.6  tons/yr);  secondary  SO2  emissions 
would  increase  by  about  22  Mg/yr  (24 
tons/yr);  secondary  NOx  emissions 
would  increase  about  11  Mg/yr  (12  tons/ 
yr);  and  secondary  CO  emissions  would 
increase  by  about  0.36  Mg/yr  (0.4  tons/ 

yr).  ,' 

We  estimate  thai  there  will  be  no  new 
soiu-ces  within  the  refractory  products 
manufactiiring  industry  within  the  next 
3  years.  Therefore,  we  are  not  projecting 


air  impacts  for  new  sources  under  the 
proposed  rule. 

B.  What  Are  the  Water  and  Solid  Waste 
Impacts? 

To  comply  with  the  rule  as  proposed, 
we  expect  that  affected  facilities  would 
control  organic  HAP  emissions  by 
installing  and  operating  thermal 
oxidizers.  Therefore,  we  project  that 
today's  rule  as  proposed  would  have  no 
water  or  solid  waste  impacts. 

C.  What  Are  the  Energy  Impacts? 

Energy  impacts  consist  of  the 
electricity  and  fuel  needed  to  operate 
control  devices  and  other  equipment 
that  would  be  required  under  the 
proposed  rule.  Assuming  that  affected 
facilities  would  comply  with  the  rule  as 
proposed  by  installing  and  operating 
thermal  oxidizers,  we  project  that 
today's  rule  as  proposed  would  require 
increase  overall  energy  demand  (i.e., 
electricity  and  natural  gas)  by  about  730 
thousand  gigajoules  per  year  (690 
billion  British  thermal  imits  per  year). 
Electricity  requirements  are  expected  to 
increase  by  about  3,910  megawatt-hours 
per  year  under  the  proposed  standards. 
Natural  gas  requirements  would 
increase  by  about  18  million  cubic 
meters  per  year  (644  million  cubic  feet 
per  year)  under  the  rule  as  proposed. 

D.  What  Are  the  Cost  Impacts? 

The  estimated  total  capital  costs  of 
today's  proposed  rule  are  $3.5  million. 
These  capital  costs  apply  to  existing 
sources  and  include  the  costs  to 
piutihase  and  install  thermal  oxidizers 
on  affected  sources  that  are  not 
currently  controlled.  The  estimated 
annualized  cost  of  the  rule  as  proposed 
is  $1.6  million.  The  annualized  costs 
account  for  the  annualized  capital  costs 
of  the  control  and  monitoring 
equipment,  operation  and  maintenance 
expenses,  performance  testing,  and 
recordkeeping  and  reporting  costs. 

E.  What  Are  the  Economic  Impacts? 

The  EPA  prepared  an  economic 
analysis  to  evaluate  the  impact  the 
proposed  rule  would  have  on  the 
producers  and  consumers  of 
refractories,  and  society  as  a  whole.  The 
refractories  industry  consists  of  167 
establishments,  8  of  which  are  estimated 
to  be  major  sources.  The  total 
annualized  social  cost  of  the  proposed 
rule  is  $1.4  million  (in  1998  dollars). 
Our  analysis  indicates  that  this  cost ' 
would  lead  to  minimal  changes  in 
prices  and  the  quantity  of  refractories 
produced  in  each  sector  of  the 
refractories  market.  Prices  in  the 
refractory  bricks  and  shapes  sector  are 
estimated  to  increase  by  Vioth  of  one 


percent  while  production  may  decrease 
by  Viooth  of  one  percent.  Prices  for 
monolithics  increase  negligibly  by  Viooth 
of  one  percent  and  the  quantity 
produced  is  almost  unchanged  (a 
decrease  of  only  12  tons  per  year).  The 
refractory  ceramic  fiber  sector  of  the 
market  is  not  affected  by  the  rule  as 
proposed  and,  thus,  no  price  or 
production  level  changes  are  predicted. 
Of  the  eight  major  sources  of  HAP 
emissions,  one  facility  may  close  due  to 
regulatory  costs.  However,  EPA 
recognizes  that  this  facility,  as  well  as 
the  other  affected  facilities,  have  several 
options  to  change  input  materials  or 
attributes  of  their  production  process 
such  that  they  could  substantially 
reduce  the  cost  associated  with  add-on 
control  technology.  Without  explicit 
knowledge  of  decisions  to  be  made  by 
this  and  other  facilities  in  response  to 
the  proposed  rule,  our  analysis  assumes 
only  that  add-on  control  technology 
would  be  installed.  Hence  the  cost  of 
add-on  controls  would  exceed  total 
revenues  of  this  facility,  causing  it  to 
close.  This  estimated  facility  closiue  in 
the  market  has  a  minimal  influence  on 
prices  and  productions  levels,  as  is 
described  above. 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  '^significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piu°suant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  proposed  rule  is  not  a 
"significant  regulatory  action"  because 
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I  tone  of  the  listed  criteria  apply  to  this 
action.  Consequently,  this  action  was 
not  submitted  to  OM6  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

I I  Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  may  also  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  EPA  consults  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  sununary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  EPA's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certi^cation 
from  EPA's  Federalism  Official  stating 
that  EPA  has  met  the  requirements  of 
Executive  Order  13132  in  a  meaningful 
and  timely  manner. 

The  proposed  rule  would  not  have  a 
substantial  direct  efrects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This 


determination  has  been  made  since 
none  of  the  affected  plant  sites  under 
the  proposed  rule  are  owned  or  operated 
by  State  or  local  govenunents.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  the 
proposed  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  the  proposed  rule,  EPA  is  providing 
State  and  local  officials  an  opportunity 
to  comment  on  the  proposed  rule.  A 
summary  of  the  concerns  raised  during 
the  notice  and  conunent  process  and 
EPA's  response  to  those  concerns  will 
be  provided  in  the  final  rulemaking 
notice. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes." 

The  proposed  rule  would  not  have 
tribal  implications.  It  would  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  affected  plant  sites  are  owned  or 
operated  by  Indian  tribal  governments. 
Thus,  Executive  Order  13175  does  not 
apply  to  the  proposed  rule.  In  the  spirit 
of  Executive  Order  13175,  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  the 
proposed  rule  from  tribal  officials. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  the 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 


the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  Safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  Today's 
proposed  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  proposed  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  govenunents.  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
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governments,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
ofRcials  of  afi^ected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA's  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising ' 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  maximimi  total  annual 
cost  for  the  proposed  refractory 
products  manufactiiring  standards  for 
any  1  year  is  estimated  at  $3.8  million. 
Thus,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
EPA  has  determined  that  today's 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 

G.  Regulatory  Flexibility  Act  (UFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  whose  parent  company 
has  fewer  than  500  employees;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  or  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

Based  on  a  screening  of  impacts  on 
small  entities,  I  certify  that  this  action 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  estimate  that,  of  the 
facilities  affected  by  the  proposed  rule, 
there  is  one  facility  owned  by  a  small 
company.  The  estimated  compliance 
cost  for  this  compaity  represents  less 
than  one-half  of  one  percent  (<0.50%)  of 
company  sales.  The  proposed  rule 
would  also  result  in  a  small  increase  in 
revenues  and  profits  for  unaffected 
small  entities  in  the  refractories  market. 
This  occiu-s  because  the  overall  market 
price  is  expected  to  increase  by  a 
minimal  amount.  Small  entities  in  this 
market  would  not  incur  any  additional 
cost  to  produce  refractories;  however, 
they  would  be  able  to  increase  their 
prices  slightly  in  response  to  market 
changes  from  the  proposed  rule.  Our 
analysis  estimates  that  the  58  small 
entities  (owning  76  facilities)  operating 
in  the  refractories  market  would 
increase  revenues  by  a  total  of  $550,000 
and  increase  profits  by  $85,000  (in  1998 
dollars). 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  0MB  under 
the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
The  EPA  has  prepared  an  Information 
Collection  Request  (ICR)  dociunent  (ICR 
No.  2040.01),  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  by  mail  at 
U.S.  EPA,  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822),  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460;  by 
e-mail  at  farmer.sandy®epa.gov,  or  by 
calling  (202)  260-2740.  You  may  also 
download  a  copy  off  the  Internet  at 
http://www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  EPA's  policies 
set  forth  in  40  CFR  part  2,  subpart  B. 

The  proposed  nde  would  not  require 
any  notifications  or  reports  beyond 
those  required  by  the  NESHAP  General 
Provisions.  The  recordkeeping 
requirements  require  only  the  specific 


information  needed  to  determine 
compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  rule) 
is  estimated  to  be  658  labor  houirs  per 
year  at  a  total  annual  cost  of  $32,100. 
This  burden  estimate  includes  time  for 
acquisition,  installation,  and  use  of 
monitoring  technology  and  systems; 
preparation  and  a  one-time  submission 
of  an  SSMP,  with  immediate  reports  for 
any  event  when  the  procedures  in  the 
plan  were  not  followed;  preparation  of 
an  OM&M  plan;  one-time  notifications; 
semiannual  compliance  reports;  and 
recordkeeping.  Total  capital/startup 
costs  associated  vnth  the  monitoring 
requirements  (e.g.,  costs  for  hiring 
performance  test  contractors  and 
purchase  of  monitoring  and  file  storage 
equipment)  over  the  3-year  period  of  the 
ICR  are  estimated  at  $31,400,  with 
operation  and  maintenance  costs  of 
$730/yr. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division.  U.S.  EPA  (2822),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Ai&irs,  Office  of  Management  and 
Budget,  725  17th  Street  NW, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
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Include  the  ICR  nimiber  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  June  20, 
2002,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  July  22,  2002.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-113;  15  U.S.C.  272  note)  directs  the 
EPA  to  use  volimtary  consensus 
standards  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards.. 

The  proposed  rulemaking  involves 
technical  standards.  The  EPA  proposes 
to  use  the  following  methods  in  the 
proposed  rule:  EPA  Methods  1,  lA,  2, 
2A,  2C,  2D,  2F,  2G.  3,  3A,  3B,  4, 10, 
25A,  and  26A.  Consistent  with  the 
NTTAA,  EPA  conducted  searches  to 
identify  volimtary  consensus  standards 
in  addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  lA,  2A,  2D,  2F,  and  2G.  The 
search  and  review  results  have  been 
documented  and  are  placed  in  the 
docket  (Docket  No.  A-2000-50)  for  the 
proposed  rule. 

The  voluntary  consensus  standard 
ASME  C00031,  PTC  19-10-1981— Part 
10,  "Flue  and  Exhaust  Gas  Analyses,"  is 
cited  in  the  proposed  rule  for  its  manual 
methods  for  measuring  the  oxygen, 
carbon  dioxide,  and  carbon  monoxide 
content  of  exhaust  gas.  This  part  of 
ASME  C00031,  PTC  19-10-1981— Part 
10,  is  an  acceptable  alternative  to 
Method  3B. 

In  addition  to  the  voluntary 
consensus  standards  EPA'proposes  to 
use  in  the  rule,  the  search  for  emissions 
measurement  procedures  identified  14 
other  voluntary  consensus  standards. 
The  EPA  determined  that  11  of  these  14 
standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  standards  in  the 
proposed  rule  were  impractical 


alternatives  to  EPA  test  methods  for  the 
purposes  of  the  proposed  rule. 
Therefore,  EPA  does  not  propose  to 
adopt  these  standards  for  this  purpose. 

Three  of  the  18  voluntary  consensus 
standards  identified  in  this  search  were 
not  available  at  the  time  the  review  was 
conducted  for  the  purposes  of  this 
proposed  rule  because  they  are  under 
development  by  a  voluntary  consensus 
body:  ASME/BSR  MFC  13M,  "Flow 
Measurement  by  Velocity  Traverse,"  for 
EPA  Method  2  (and  possibly  1);  ASME/ 
BSR  MFC  12M,  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pitot  Primary  Flowmeters,"  for  EPA 
Method  2;  and  ISO/DIS  12039, 
"Stationary  Source  Emissions — 
Determination  of  Carbon  Monoxide, 
Carbon  Dioxide,  and  Oxygen — 
Automated  Methods,"  for  EPA  Methods 
3A  and  10. 

Table  4  of  the  today's  proposed  rule 
lists  the  EPA  testing  methods  included 
in  the  proposed  regulation.  Under  40 
CFR  63.7(f)  of  the  General  Provisions,  a 
source  may  apply  to  EPA  for  permission 
to  use  alternative'  test  methods  in  place 
of  any  of  the  EPA  testing  methods. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  23,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  SSSSS  to  read  as  follows: 

Subpart  SSSSS— National  EmlMlon 
Standards  for  Hazardous  Air  Pollutants 
for  Refractory  Products  Manufacturing 

Sec. 

What  This  Subpart  Coven 

63.9780    What  is  the  purpose  of  this 

subpart? 
63,9782    Am  I  subject  to  this  subpart? 
63.9784    What  parts  of  my  plant  does  this 

subpart  cover? 
63.9786    When  do  I  have  to  comply  with 

this  subpart? 


Emission  Limitations  and  Work  Practice 
Standards 

63.9788    What  emission  limits,  operating 
limits,  and  work  practice  standards  must 
1  meet? 

63.9790    What  are  my  options  for  meeting 
the  emission  limits? 

General  Compliance  Requirements 

63.9792     What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.9790    What  do  I  need  to  know  about 
operation,  maintenance,  and  monitoring 
plans? 

Testing  and  Initial  Compliance 
Requirements 

63.9796    By  what  date  must  I  conduct 

performance  tests? 
63.9798    When  must  I  conduct  subsequent 

performance  tests? 
63.9800    How  do  I  conduct  performance 

tests  and  establish  operating  limits? 
63.9802    How  do  I  develop  an  emissions 

profile? 
63.9804    What  are  my  monitoring  system 

installation,  operation,  and  maintenance 

requirements? 
63.9806    How  do  1  demonstrate  initial 

compliance  with  the  emission  limits, 

operating  limits,  and  work  practice 

standards? 

Continuous  Compliance  Requirements 

63.9808    How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.9810    How  do  I  demonstrate  continuous 
compliance  with  the  emission  limits, 
operating  limits,  and  work  practice 
standarc^? 

Notifications,  Reports,  and  Records 

63.9812    What  notifications  must  I  submit 

and  when? 
63.9814    What  reports  must  I  submit  and 

when? 
63.9816    What.records  must  I  keep? 
63.9818    In  what  form  and  how  long  must  I 

keep  my  records? 

Other  Requirements  and  Information 

63.9820    What  parts  of  the  General 

Provisions  apply  to  me? 
63.9822    Who  implements  and  enforces  this 

subpart? 
63.9824    What  material  is  incorporated  by 

reference? 
63.9826    What  definitions  apply  to  this 

subpart? 

Tables  to  Subpart  SSSSS  of  Part  63 

Table  1  to  Subpart  SSSSS  of  Part  63— 

Emission  Limits 
Table  2  to  Subpart  SSSSS  of  Part  63— 

Operating  Limits 
Table  3  to  Subpart  SSSSS  of  Part  63— Work 

Practice  Standards 
Table  4  to  Subpart  SSSSS  of  Part  63— 

Requirements  for  Performance  Tests 
Table  5  to  Subpart  SSSSS  of  Part  63— Initial 

Compliance  With  Emission  Limits 
Table  6  to  Subpart  SSSSS  of  Part  63— Initial 

Compliance  with  Work  Practice 

Standards 
Table  7  to  Subpart  SSSSS  of  Part  63— 

Continuous  Compliance  with  Emission 

Limits 
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Table  8  to  Subpart  SSSSS  of  Part  63— 

Continuous  Compliance  with  Operating 

Limits 
Table  9  to  Subpart  SSSSS  of  Part  63— 

Continuous  Compliance  with  Work 

Practice  Standards 
Table  10  to  Subpart  SSSSS  of  Part  63— 

Requirements  for  Reports 
Table  11  to  Subpart  SSSSS  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  SSSSS 

What  This  Subpart  Covers 

S  63.9780    What  is  the  purpose  of  this 
subpart? 

°    This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  refractory 
products  manufactiuing  facilities.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations. 

S  63.9782    Am  I  subject  to  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  refractory  products 
manufacturing  facility  that  is,  is  located 
at,  or  is  part  of,  a  major  source  of 
hazardous  air  pollutant  (HAP)  emissions 
according  to  the  criteria  in  paragraphs 
(a)  and  (b)  of  this  section. 

(a)  A  refractory  products 
manufactiuing  faciUty  is  a  plant  site  that 
manufactures  refractory  products 
(refractory  bricks,  refractory  shapes, 
monolithics,  kiln  fumitiire,  crucibles, 
and  other  materials  used  for  lining 
furnaces  and  other  high  temperature 
process  units).  Refractory  products 
manufacturing  facilities  typically 
process  raw  material  by  crushing, 
grinding,  and  screening;  mixing  the 
processed  raw  materials  with  binders 
and  other  additives;  forming  the 
refractory  mix  into  shapes;  and  drying 
and  firing  the  shapes. 

(b)  A  major  source  of  HAP  is  a  plant 
site  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  9.07 
megagrams  (10  tons)  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of 
22.68  megagrams  (25  tons)  or  more  per 
year. 

163.9784    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  affected 
source  at  a  refractory  products 
manufactiiring  facility. 

(b)  The  existing  affected  sources  are 
shape  dryers,  ciuing  ovens,  and  kilns 
that  are  used  to  manufacture  refractory 
products  that  use  organic  HAP;  shape 
preheaters,  pitch  working  tanks, 
defumers,  and  coking  ovens  that  are 
used  to  produce  pitch-impregnated 
refractory  products;  kilns  that  are  used 
to  manufactiire  chromium  refractory 


products;  and  kilns  that  are  used  to 
manufactiue  clay  refractory  products. 

(c)  The  new  or  reconstructed  affected 
sources  are  shape  dryers,  curing  ovens, 
and  kilns  that  are  used  to  manufact\u« 
refractory  products  that  use  organic 
HAP;  shape  preheaters,  pitch  working 
tanks,  defumers.  and  coking  ovens  used 
to  produce  pitch-impregnated  refractory 
products;  kilns  that  are  used  to 
manufactxire  chromiimi  refractory 
products;  and  kilns  that  are  used  to 
manufactine  clay  refractory  products. 

(d)  Shape  dryers,  curing  ovens,  kilns, 
coking  ovens,  defumers,  shape 
preheaters.  and  pitch  working  tanks  that 
are  used  exclusively  for  research  and 
development  (R&D)  and  are  not  used  to 
manufacture  products  for  commercial 
sale  are  not  subject  to  the  requirements 
of  this  subpart. 

(e)  A  source  is  a  new  affected  source 
if  you  began  construction  of  the  affected 
soiut:e  after  June  20,  2002,  and  you  met 
the  applicability  criteria  at  the  time  you 
began  construction. 

(f)  An  affected  source  is  reconstructed 
if  you  meet  the  criteria  as  defined  in 
§63.2. 

(g)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

§63.9786    When  do  I  have  to  comply  with 
this  subpart? 

(a)  ff  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(1)  ff  the  initial  startup  of  your 
affected  soiuce  is  before  [DATE  OF 
PUBUCATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register],  then  you 
must  comply  with  the  emission 
limitations  for  new  and  reconstructed 
sources  in  this  subpart  no  later  than 
[DATE  OF  PUBUCATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register]. 

(2)  If  the  initial  startup  of  your 
affected  source  is  after  [DATE  OF 
PUBUCATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register],  then  you 
must  comply  with  the  emission 
limitations  for  new  and  reconstructed 
sources  in  this  subpart  upon  initial 
startup  of  your  affected  source. 

(b)  If  you  have  an  existing  affected 
source,  you  must  comply  with  the 
emission  limitations  for  e>dsting  sources 
no  later  than  [3  YEARS  AFTER  THE 
DATE  OF  PUBUCATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register]. 

(c)  You  must  be  in  compliance  with 
this  subpart  when  you  conduct  a 
performance  test  on  an  affected  source. 

(d)  If  you  have  an  existing  area  source 
that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
major  source  of  HAP,  you  must  be  in 
compliance  with  this  subpart  according 


to  paragraphs  (d)(1)  and  (2)  of  this 
section. 

(1)  Any  portion  of  the  existing  facility 
that  is  a  new  affected  source  or  a  new 
reconstructed  soince  must  be  in 
compliance  with  this  subpart  upon 
startup. 

(2)  All  other  parts  of  the  existing 
facility  must  be  in  compliance  with  this 
subpart  by  3  years  after  the  date  the  area 
soiut:e  becomes  a  major  source. 

(e)  If  you  have  a  new  area  soiuce  (i.e., 
an  area  source  for  which  construction  or 
reconstruction  was  commenced  after 
June  20,  2002)  that  increases  its 
emissions  or  its  potential  to  emit  such 
that  it  becomes  a  major  source  of  HAP. 
you  must  be  in  compliance  with  this 
subpart  upon  initial  startup  of  your 
affected  source  as  a  major  source. 

(f)  You  must  meet  the  notification 
requirements  in  §63.9812  according  to 
the  schedule  in  §  63.9812  and  in  40  CFR 
part  63.  subpart  A.  Some  of  the 
notifications  must  be  submitted  before 
you  are  required  to  comply  with  the 
emission  limitations  in  this  subpart. 

Emission  Limitations  and  Work 
Practice  Standards 

§  63.9788    What  emission  limits,  operating 
limits,  and  work  practice  standards  must  I 
meet? 

(a)  You  must  meet  each  emission  limit 
in  Table  1  to  this  subpart  that  applies  to 
you. 

(b)  You  must  meet  each  operating 
limit  .in  Table  2  to  this  subpart  that 
applies  to  you. 

(c)  You  must  meet  each  work  practice 
standard  in  Table  3  to  this  subpart  that 
applies  to  you. 

S  63.9790    What  are  my  options  for  meeting 
the  emission  limits? 

To  meet  the  emission  limits  in  Table 
1  to  this  subpart,  you  must  use  one  or 
both  of  the  options  listed  in  paragraphs 
(a)  and  (b)  of  ihis  section. 

(a)  Emissions  control  system.  Use  an 
emissions  capture  and  collection  system 
and  an  add-on  air  pollution  control 
device  (APCD)  and  demonstrate  that  the 
resulting  emissions  or  emissions 
reductions  meet  the  emission  limits  in 
Table  1  to  this  subpart,  and  that  the 
captiue  and  collection  system  and 
APCD  meet  the  applicable  operating 
limits  in  Table  2  to  this  subpart. 

(b)  Process  changes.  Use  raw 
materials  that  have  little  or  no  potential 
to  emit  HAP  diuing  the  refractory 
products  manufacturing  process  or 
implement  manufactiuing  process 
changes  and  demonstrate  that  the 
resulting  emissions  or  emissions 
reductions  meet  the  emission  limits  in 
Table  1  to  this  subpart  without  an  add- 
on APCD. 
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General  Compliance  Requirements 

§  63.9792    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  (including 
operating  limits  and  work  practice 
standards)  in  this  subpart  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in  §  63.6(e)(l)(i).  During  the  period 
between  the  compliance  date  specified 
for  your  affected  sovuce  in  §  63.9786  and 
the  date  upon  which  continuous 
monitoring  systems  have  been  installed 
and  validated  and  any  applicable 
operating  limits  have  been  established, 
you  must  maintain  a  log  detailing  the 
operation  and  maintenance  of  the 
process  and  emissions  control 
equipment. 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 

(d)  You  must  prepare  and  implement 
a  written  operation,  maintenance,  and 
monitoring  (OM&M)  plan  according  to 
the  requirements  in  §  63.9794. 

(e)  You  must  be  in  compliance  with 
the  provisions  of  subpart  A  of  this  part, 
except  as  noted  in  Table  1 1  to  this 
subpart. 

§  63.9794    What  do  I  need  to  know  about 
operation,  maintenance,  and  monitoring 
plans? 

(a)  For  each  continuous  parameter 
monitoring  system  (CPMS)  required  by 
this  subpart,  you  must  develop, 
implement,  make  available  for 
inspection,  and  revise,  as  necessary,  an 
OM&M  plan  that  includes  the 
information  in  paragraph  (b)  of  this 
section. 

(b)  Your  OM&M  plan  must  include,  at 
a  minimum,  the  information  in 
paragraphs  (b)(1)  through  (11)  of  this 
section. 

(1)  A  list  and  identification  of  each 
process  and  add-on  APCD  to  be 
monitored,  the  type  of  monitoring 
device  that  will  be  used,  and  the 
operating  parameters  that  will  be 
monitored. 

I  (2)  Specifications  for  the  sensor, 
signal  analyzer,  and  data  collection 
system. 

(3)  A  monitoring  schedule  that 
specifies  the  frequency  that  the 
parameter  values  will  be  determined 
and  recorded. 

(4)  The  operating  limits  for  each 
larameter  that  represent  continuous 


compliance  with  the  emission 
limitations  in  §63.9788,  based  on  values 
of  the  monitored  parameters  recorded 
during  performance  tests. 

(5)  Procedures  for  installing  the  CPMS 
at  a  measurement  location  relative  to 
each  process  unit  or  APCD  such  that 
measiuement  is  representative  of 
control  of  emissions. 

(6)  Procedures  for  the  proper 
operation  and  routine  and  long-term 
maintenance  of  each  process  unit  and 
APCD,  including  a  maintenance  and 
inspection  schedule  that  is  consistent 
with  the  manufacturer's 
recommendations. 

(7)  Procedures  for  the  proper 
operation  and  maintenance  of 
monitoring  equipment  consistent  with 
the  requirements  in  §§  63.8(c)(1),  (3), 
(4)(ii).  (7),  and  (8).  and  63.9804. 

(8)  Ongoing  data  quality  assmance 
procediues  in  accordance  with  the 
general  requirements  of  §  63.8(d). 

(9)  Procedures  for  evaluating  the 
performance  of  each  CPMS. 

(10)  Procedures  for  responding  to 
operating  parameter  deviations, 
including  the  procedures  in  paragraphs 
(10)(i)  through  (iii)  of  this  section: 

(i)  Procedures  for  determining  the 
cause  of  the  operating  parameter 
deviation. 

(ii)  Actions  for  correcting  the 
deviation  and  returning  the  operating 
parameters  to  the  allowable  limits. 

(iii)  Procedures  for  recording  the 
times  that  the  deviation  began  and 
ended,  and  corrective  actions  were 
initiated  and  completed. 

(11)  Procedures  for  keeping  records  to 
document  compliance  and  reporting  in 
accordance  with  the  requirements  of 

§  63.10(c),  (e)(1),  and  (e){2)(i). 

(c)  Changes  to  the  operating  limits  in 
your  OM&M  plan  require  a  new 
performance  test.  If  you  are  revising  an 
operating  limit  parameter  value,  you 
must  meet  the  requfrements  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  Submit  a  notification  of 
performance  test  to  the  Administrator  as 
specified  in  §  63.7(b). 

(2)  After  completing  the  performance 
tests  to  demonstrate  that  compliance 
with  the  emission  limits  can  be 
achieved  at  the  revised  operating  limit 
parameter  value,  you  must  submit  the 
performance  test  results  and  the  revised 
operating  limits  as  part  of  the 
Notification  of  Compliance  Status 
required  under  §  63.9(h). 

(d)  If  you  are  revising  the  inspection 
and  maintenance  procedures  in  your 
OM&M  plan,  you  do  not  need  to 
conduct  a  new  performance  test. 


Testing  and  Initial  Compliance 
Requirements 

§  63.9796    By  what  date  must  I  conduct 
pertormance  tests? 

You  must  conduct  performance  tests 
within  180  calendar  days  after  the 
compliance  date  that  is  specified  for 
yoiu  source  in  §  63.9786  and  according 
to  the  provisions  in  §  63.7(a)(2). 

§  63.9798    When  must  I  conduct 
subsequent  performance  tests? 

(a)  You  must  conduct  a  performance 
test  every  5  years  following  the  initial 
performance  test,  as  part  of  renewing 
your  40  CFR  part  70  or  part  71  operating 
permit. 

(b)  You  must  conduct  a  performance 
test  when  you  want  to  change  the 
parameter  value  for  any  operating  limit 
specified  in  your  OM&M  plan. 

(c)  If  you  own  or  operate  a  source  that 
is  subject  to  the  emission  limits 
specified  in  items  2  through  7  of  Table 

1  to  this  subpart,  you  must  conduct  a 
performance  test  before  starting 
production  of  any  refractory  product  for 
which  the  organic  HAP  processing  rate 
is  likely  to  exceed  the  maximum  organic 
HAP  processing  rate  established  during 
the  most  recent  performance  test. 

(d)  If  you  own  or  operate  a  kiln  that 
is  subject  to  the  emission  limits 
specified  in  item  4  or  7  of  Table  1  to  this 
subpart,  you  must  conduct  a 
performance  test  on  the  affected  kiln 
following  any  process  changes  that  are 
likely  to  increase  organic  HAP 
emissions  from  the  kiln. 

§  63.9800    How  do  I  conduct  performance 
tests  and  establish  operating  limits? 

(a)  You  must  conduct  each 
performance  test  in  Table  4  to  this 
subpart  that  applies  to  you. 

(b)  Before  conducting  the  performance 
test,  you  must  install  and  validate  all 
monitoring  equipment. 

(c)  Each  performance  test  must  be 
conducted  according  to  the 
requirements  in  §  63.7  and  under  the 
specific  conditions  in  Table  4  to  this 
subpart. 

(a)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §  63.7(e)(1). 

(e)  You  must  conduct  separate  test 
runs  for  at  least  the  duration  specified 
for  each  performance  test  required  in 
this  section,  as  specified  in  §  63.7(e)(3) 
and  Table  4  to  this  subpart.  For  batch 
process  sources,  each  test  run  must  last 
an  entire  batch  cycle  unless  you  satisfy 
the  conditions  for  developing  an 
emissions  profile  as  specified  in  item 
8(a)(i)(3)  or  15(b)(i)(3)  of  Table  4  to  this 
subpart  or  the  conditions  for 
terminating  a  test  run  prior  to  the 
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completion  of  a  batch  cycle  as  specified 
in  item  8(a)(i)(4]  of  Table  4  to  this 
subpart. 

(fj  You  must  use  the  data  gathered 
diuing  the  performance  test  and  the 
equations  in  paragraphs  (f)(1)  through 
(4)  of  this  section  to  determine 
compliance  with  the  emission 
limitations. 

(1)  To  determine  compliance  with  the 
total  hydrocarbon  (THC)  emission 
concentration  limit  listed  in  Table  1  to 


this  subpart,  you  must  calculate  your 
emission  concentration  corrected  to  18 
percent  oxygen  for  each  test  run  using 
Equation  1  of  this  section: 
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(Eq.  1) 


Where: 

C  THCC  =  THC  concentration,  corrected 
to  18  percent  oxygen,  parts  per 


million  by  volume,  dry  basis 
(ppmvd) 

Cthc  =  THC  concentration 
(uncorrected),  ppmvd 

C02  =  Oxygen  concentration,  percent. 

(2)  To  determine  compliance  with  the 
combustion  efficiency  limit  listed  in 
Table  1  to  this  subpart,  you  must 
calculate  your  combustion  efficiency  for 
each  test  run  using  Equation  2  of  this 
section: 
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Where: 

CE  =  Combustion  efficiency,  percent 

Cco2  =  Carbon  dioxide  (CO2) 

concentration,  ppm 
Ceo  =  Carbon  monoxide  (CO) 

concentration,  ppm 
Cthc  =  THC  concentration 

(uncorrected),  ppm. 
(3)  To  determine  compliance  with 
production-based  hydrogen  fluoride 
(HF)  and  hydrogen  chloride  (HCl) 
emission  limits  in  Table  1  to  this 
subpart,  you  must  calculate  your  mass 
emissions  per  imit  of  uncalcined  clay 
processed  for  each  test  nm  using 
Equation  3  of  this  section: 


p 


(Eq.  3) 


Where: 

MP  =  mass  per  unit  of  production, 
kilograms  of  pollutant  per 
megagram  (pounds  per  ton)  of 
uncalcined  clay  processed 

ER  =  mass  emission  rate  of  specific  HAP 
(HF  or  HCl)  during  each 
performance  test  nm,  kilograms 
(poimds)  per  hour 

P  =  average  uncalcined  clay  processing 
rate. for  the  performance  test, 
megagrams  (tons)  of  uncalcined 
clay  processed  per  hour. 
(4)  To  determine  compliance  with  any 

of  the  emission  limits  based  on  percent 

reduction  across  an  emissions  control . 

system  in  Table  1  to  this  subpart,  you 

must  calculate  the  percent  reduction  for 

each  test  run  using  Equation  4  of  this 

section: 

PR=^i"^^°xlOO        (Eq.  4) 
ERj 

Where: 

PR  =  percent  reduction,  percent 
ER,  =  mass  emission  rate  of  specific 
HAP  (HF  or  HCl)  entering  the 
control  device,  kilograms  (poimds) 
per  hour 


ERo  =  mass  emission  rate  of  specific 
HAP  (HF  or  HCl)  exiting  the  control 
device,  kilograms  (pounds)  per 
hour, 
(g)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  to 
this  subpeut  that  applies  to  you,  as 
specified  in  Table  4  to  this  subpart. 

(h)  For  each  affected  source  mat  is 
equipped  with  an  add-on  APCD  that  is 
not  addressed  in  Table  2  to  this  subpart 
or  that  is  using  process  changes  as  a 
means  of  meeting  the  emission  limits  in 
Table  1  to  this  subpart,  you  must  meet 
the  requirements  in  §  63.8(f)  and 
paragraphs  (h)(1)  through  (3)  of  this 
section. 

(1)  For  sources  subject  to  the  THC 
concentration  limit  specified  in  item  3 
or  6  of  Table  1  to  this  subpart,  you  must 
satisfy  the  requirements  specified  in 
paragraphs  (h)(l)(i)  through  (iii)  of  this 
section. 

(i)  You  must  install  a  THC  continuous 
emission  monitoring  system  (CEMS)  at 
the  outlet  of  the  control  device  or  in  the 
stack  of  the  affected  source. 

(ii)  You  must  meet  the  requirements 
specified  in  Performance  Specification 
(PS)  8  of  40  CFR  part  60,  appendix  B. 

(iii)  You  must  meet  the  requirements 
specified  in  Procedure  1  of  40  CFR  part 
60,  appendix  F. 

(2)  For  sources  subject  to  the  emission 
limits  specified  in  item  3,  6,  8,  or  9  of 
Table  1  to  this  subpart,  you  must  submit 
a  request  for  approval  of  alternative 
monitoring  methods  to  the 
Administrator  no  later  than  the 
notification  of  intent  to  conduct  a 
performance  test.  The  request  must 
contain  the  information  specified  in 
paragraphs  (h)(2)(i)  through  (v)  of  this 
section. 

(i)  A  description  of  the  alternative 
add-on  APCD  or  process  changes. 

(ii)  The  type  of^monitoring  devicejor 
method  that  will  be  used,  including  the 
sensor  type,  location,  inspection 
procediues,  quality  assurance  and 


quality  control  measures,  and  data 
recording  device. 

(iii)  The  operating  parameters  that 
will  be  monitored. 

(iv)  The  frequency  that  the  operating 
parameter  values  will  be  determined 
and  recorded  to  establish  continuous 
compliance  with  the  operating  limits. 

(v)  Averaging  time. 

(3)  You  must  establish  site-specific 
operating  limits  during  the  performance 
test  based  on  the  information  included 
in  the  approved  alternative  monitoring 
methods  request,  and,  as  applicable,  as 
specified  in  Table  4  to  this  subpart. 

§  63.9802    How  do  I  develop  an  emissions 
profile? 

If  you  decide  to  develop  an  emissions 
profile  for  an  affected  batch  process 
source,  as  indicated  in  item  8(a)(i)(3)  or 
15(b)(l)(3)  of  Table  4  to  this  subpart, 
you  must  measiu^  and  record  emissions 
of  the  applicable  pollutant  throughout  a 
complete  batch  cycle  of  the  affected 
batch  process  source  using  the 
procedures  described  in  paragraphs  (a) 
and  (b)  of  this  section. 

(a)  If  yoiu-  affected  batch  process 
source  is  subject  to  the  THC 
concentration  limit  specified  in  item 
5(a),  6,  or  7  of  Table  1  to  this  subpart, 
or  to  the  combustion  efficiency  limit 
specified  in  item  5(b)  of  Table  1  to  this 
subpart,  you  must  measiue  and  record 
the  concentrations  of  THC  and  oxygen 
using  the  test  methods,  averaging 
periods,  and  procedures  specified  in 
items  9(a)  through  (e)  of  Table  4  to  this 
subpart  to  determine  the  hourly  average 
THC  concentration,  corrected  to  18 
percent  oxygen,  for  each  complete  hour 
of  the  batch  process  cycle. 

(b)  If  yoiu  affected  batch  process 
soiirce  is  subject  to  the  HF  and  HCl 
percent  reduction  emission  limits  in 
item  10  of  Table  1  to  this  subpart,  you 
must  measiu«  and  record  the  HF  and 
HCl  emission  rates  through  a  series  of  1- 
hour  runs  using  the  test  method  and 
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procedures  specified  in  item  15  of  Table 
4  to  this  subpart  for  each  complete  hour 
of  the  batch  process  cycle. 

§  63.9804    What  are  my  monitoring  system 
installation,  operation,  and  maintenance 
requirements? 

(a)  You  must  install,  operate,  and 
maintain  CPMS  according  to  your 
OM&M  plan  and  the  requirements  in 
paragraphs  (a)(1)  through  (15)  of  this 
section. 

(1)  You  must  satisfy  all  applicable 
requirements  of  performance 
specifications  for  CPMS  specified  in  40 
CFR  part  60,  appendix  B.  upon 
promulgation  of  such  performance 
specifications. 

(2)  You  must  satisfy  all  applicable 
requirements  of  quality  assurance  (QA) 
procedures  for  CPMS  specified  in  40 
CFR  part  60,  appendix  F,  upon 
promulgation  of  such  QA  procedures. 

(3)  You  must  install  each  sensor  of 
your  CPMS  in  a  location  that  provides 
representative  measurement  of  the 
appropriate  parameter  over  all  operating 
conditions,  taking  into  accoimt  the 
manufacturer's  guidelines. 

(4)  You  must  use  a  CPMS  that  is 
capable  of  measuring  the  appropriate 
parameter  over  a  range  that  extends 
from  a  value  that  is  at  least  20  percent 
less  than  the  lowest  value  that  you 
expect  your  CPMS  to  measure,  to  a 
value  that  is  at  least  20  percent  greater 
than  the  highest  value  that  you  expect 
your  CPMS  to  measure. 

(5)  You  must  use  a  data  acquisition 
and  recording  system  that  is  capable  of 
recording  values  over  the  entire  range 
specified  in  paragraph  (a)(4)  of  this 
section. 

(6)  You  must  use  a  signal  conditioner, 
wiring,  power  supply,  and  data 
acquisition  and  recording  system  that 
are  compatible  with  the  output  signal  of 
the  sensors  used  in  your  CPMS. 

(7)  You  must  perform  an  initial 
calibration  of  your  CPMS  based  on  the 
procedures  specified  in  the 
manufacturer's  owner's  manual. 

(8)  You  must  use  a  CPMS  that  is 
designed  to  complete  a  minimum  of  one 
cycle  of  operation  for  each  successive 
15-minute  period.  To  have  a  valid  hour 
of  data,  you  must  have  at  least  three  of 
four  equally  spaced  data  values  (or  at 
least  75  percent  if  you  collect  more  than 
four  data  values  per  hour)  for  that  hour 
(not  including  startup,  shutdown, 
malfunction,  or  out  of  control  periods). 

(9)  You  must  record  valid  data  from 
at  least  90  percent  of  the  hours  during 
which  the  process  operated. 

(10)  You  must  determine  and  record 
die  15-minute  block  averages  of  all 
measurements,  calculated  after  every  15 
minutes  of  operation  as  the  average  of 


the  previous  15  operating  minutes  (not 
including  periods  of  startup,  shutdown, 
or  malfunction). 

(11)  You  must  determine  and  record 
the  3-hoiu-  block  averages  of  all  15- 
minute  recorded  measurements, 
calculated  after  every  3  hours  of 
operation  as  the  average  of  the  previous 
3  operating  hoiu-s  (not  including  periods 
of  startup,  shutdown,  or  malfunction). 

(12)  You  must  record  the  results  of 
each  inspection,  calibration,  initial 
validation,  and  accuracy  audit. 

(13)  At  all  times,  you  must  maintain 
the  monitoring  system  including,  but 
not  limited  to,  maintaining  necessary 
parts  for  routine  repairs  of  the 
monitoring  system. 

(14)  You  must  perform  an  initial 
validation  of  your  CPMS  under  the 
conditions  specified  in  paragraphs 
(a)(14)(i)  of  this  section. 

(i)  Prior  to  the  initial  performance  test 
on  the  affected  source  for  which  the 
CPMS  is  required. 

(ii)  Within  180  days  of  your  replacing 
or  relocating  one  or  more  of  the  sensors 
of  vour  CPMS. 

(15)  Except  for  redundant  sensors,  any 
device  that  you  use  to  conduct  an  initial 
validation  or  accuracy  audit  of  your 
CPMS  must  meet  the  accuracy 
requirements  specified  in  paragraphs 
(15)(i)  and  (ii)  of  this  section. 

(i)  The  device  must  have  an  accuracy 
that  is  traceable  to  National  Institute  of 
Standards  and  Technology  (NIST) 
standards. 

(ii)  The  device  must  be  at  least  three 
times  as  accurate  as  the  required 
accuracy  for  the  CPMS. 

(b)  For  each  temperature  CPMS  that  is 
used  to  monitor  the  combustion 
chamber  temperature  of  a  thermal 
oxidizer,  the  catalyst  bed  inlet 
temperature  of  a  catalytic  oxidizer,  or 
the  inlet  temperature  of  a  fabric  filter, 
you  must  meet  the  requirements  in 
paragraphs  (a)  and  (b)(1)  through  (6)  of 
this  section. 

(1)  Use  a  temperature  CPMS  with  a 
minimum  accuracy  of  ±1.0  percent  of 
the  temperature  measured  in  degrees 
Celsius  or  2.8  degrees  Celsius  (°C)(5 
degrees  Fahrenheit  (°F)),  whichever  is 
greater. 

(2)  Use  a  data  recording  system  with 
a  resolution  of  ±0.5  percent  of  the 
temperature  measured  in  °C  or  1.4°C 
(2.5°F),  or  better. 

(3)  Perform  an  initial  validation  of 
your  CPMS  according  to  the 
requirements  in  paragraph  (b)(3)(i)  or 
(ii)  of  this  section. 

(i)  Place  the  sensor  of  a  calibrated 
temperatiu«  measurement  device 
adjacent  to  the  sensor  of  your 
temperatiue  CPMS  in  a  location  that  is 
subject  to  the  same  environment  as  the 


sensor  of  your  temperatiue  CPMS.  The 
calibrated  temperature  measurement 
device  must  satisfy  the  accuracy 
requirements  of  paragraph  (a)(15)  of  this 
section.  With  the  process  and  control 
device  that  is  monitored  by  your  CPMS 
operating  normally,  record  concurrently 
and  compare  the  temperatures  measured 
by  your  temperature  CPMS  and  the 
calibrated  temperature  measurement 
device.  Using  the  calibrated  temperature 
measurement  device  as  the  reference, 
the  temperature  measured  by  your 
temperature  CPMS  must  be  within  the 
accuracy  specified  in  paragraph  (b)(1)  of 
this  section. 

(ii)  Perform  any  of  the  initial 
validation  methods  for  temperatiu^ 
CPMS  specified  in  performance 
specifications  for  CPMS  established  in 
40  CFR  part  60.  appendix  B. 

(4)  Perform  an  accuracy  audit  of  your 
temperature  CPMS  at  least  quarterly, 
according  to  the  requirements  in 
paragraph  (b)(4)(i),  (ii),  or  (iii)  of  this 
section. 

(i)  If  your  temperature  CPMS  includes 
a  redundant  temperatiu-e  sensor,  record 
three  pairs  of  concurrent  temperature 
measurements  within  a  24-hour  period. 
Each  pair  of  concurrent  measurements 
must  consist  of  a  temperature 
measurement  by  each  of  the  two 
temperature  sensors.  The  minimum 
time  interval  between  any  two  such 
pairs  of  consecutive  temperature 
measiuements  is  1  hour.  The 
measiuements  must  be  taken  diu'ing 
periods  when  the  process  and  control 
device  that  is  monitored  by  your 
temperature  CPMS  are  operating 
normally.  Calculate  the  mean  of  the 
three  values  for  each  temperature 
sensor.  The  mean  values  must  agree 
within  the  required  overall  acciu-acy  of 
the  CPMS,  as  specified  in  paragraph 
(b)(1)  of  this  section. 

(ii)  If  your  temperature  CPMS  does 
not  include  a  redundant  temperature 
sensor,  place  the  sensor  of  a  calibrated 
temperature  measurement  device 
adjacent  to  the  sensor  of  your 
temperature  CPMS  in  a  location  that  is 
subject  to  the  same  envirorunent  as  the 
sensor  of  your  temperature  CPMS.  The 
calibrated  temperature  measurement 
device  must  satisfy  the  accuracy 
requirements  of  paragraph  (a)(15)  of  this 
section.  With  the  process  and  control  " 
device  that  is  monitored  by  your 
temperature  CPMS  operating  normally, 
record  concurrently  and  compare  the 
temperatures  measured  by  your 
temperature  CPMS  and  the  calibrated 
temperature  measurement  device.  Using 
the  calibrated  temperature  measurement 
device  as  the  reference,  the  temperature 
measured  by  your  temperature  CPMS 
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must  be  within  the  accuracy  specified  in 
paragraph  (b)(1)  of  this  section. 

(iii)  Perform  any  of  the  accuracy  audit 
methods  for  temperatiue  CPMS 
specified  in  QA  procedures  for  CPMS 
estabUshed  in  40  CFR  part  60,  appendix 
F. 

(5)  Conduct  an  accuracy  audit  of  your 
CPMS  following  any  24-hour  period 
throughout  which  the  temperature 
measured  by  your  CPMS  exceeds  the 
manufacturer's  specified  maximum 
operating  temperature  range,  or  install  a 
new  temperature  sensor. 

(6)  If  your  CPMS  is  not  equipped  with 
a  redimdant  temperature  sensor,  at  least 
quarterly,  perform  a  visual  inspection  of 
all  components  for  integrity,  oxidation, 
and  galvanic  corrosion. 

(c)  For  each  pressure  CPMS  that  is 
used  to  monitor  the  pressure  drop 
across  a  wet  scrubber,  you  must  meet 
the  requirements  in  paragraphs  (a)  and 
(c)(1)  through  (7)  of  this  section. 

(1)  Use  a  pressure  CPMS  with  a 
minimum  accuracy  of  ±5.0  percent  or 
0.12  kilopascals  (Id'a)  (0.5  inches  of 
water  column  (in.  w.c.)),  whichever  is 
greater. 

(2)  Use  a  data  recording  system  with 
a  resolution  of  ±2.5  percent  or  0.06  kPa 
(0.25  in.  w.c).  or  better. 

(3)  Perform  an  initial  validation  of  . 
your  pressure  CPMS  according  to  the 
requirements  in  paragraph  (c)(3)(i)  or  (ii) 
of  this  section. 

(i)  Place  the  sensor  of  a  calibrated 
pressure  measurement  device  adjacent 
to  the  sensor  of  yoiu'  pressure  CPMS  in 
a  location  that  is  subject  to  the  same 
environment  as  the  sensor  of  your 
pressure  CPMS.  The  calibrated  pressure 
measiu-ement  device  must  satisfy  the 
accuracy  requirements  of  paragraph 
(a)(15)  of  this  section.  With  the  process 
and  control  device  that  is  monitored  by 
your  CPMS  operating  normally,  record 
concurrently  and  compare  the  pressure 
measured  by  your  pressure  CPMS  and 
the  calibrated  pressure  measurement 
device.  Using  the  calibrated  pressure 
measurement  device  as  the  reference, 
the  pressure  measiu^d  by  your  pressure 
CPMS  must  be  within  the  acciu-acy 
specified  in  paragraph  (c)(1)  of  this 
section. 

(ii)  Perform  any  of  the  initial 
validation  methods  for  pressure  CPMS 
specified  in  performance  specifications 
for  CPMS  established  in  40  CFR  part  60, 
appendix  B. 

(4)  Perform  an  accuracy  audit  of  your 
pressure  CPMS  at  least  quarterly, 
according  to  the  requirements  in 
paragraph  (c)(4)(i),  (ii),  or  (iii)  of  this 
section. 

(i)  If  your  pressure  CPMS  includes  a 
redundant  pressure  sensor,  record  three 
pairs  of  conclirrent  pressure 


measurements  within  a  24-hour  period. 
Each  pair  of  conciirrent  measurements 
must  consist  of  a  pressure  measurement 
by  each  of  the  two  pressure  sensors.  The 
minimum  time  interval  between  any 
two  such  pairs  of  consecutive  pressure 
measurements  is  1  hour.  The 
measiu'ements  must  be  taken  during 
periods  when  the  process  and  control 
device  that  is  monitored  by  your  CPMS 
are  operating  normally.  Csdculate  the 
mean  of  the  three  pressure  measiu^ment 
values  for  each  pressiue  sensor.  The 
mean  values  must  agree  within  the 
required  overall  accuracy  of  the  CPMS, 
as  specified  in  paragraph  (c)(1)  of  this 
section. 

(ii)  If  yoiu  pressure  CPMS  does  not 
include  a  redundant  pressure  sensor, 
place  the  sensor  of  a  calibrated  pressure 
measvuement  device  adjacent  to  the 
sensor  of  yoxu"  pressure  CPMS  in  a 
location  that  is  subject  to  the  same 
environment  as  the  sensor  of  your 
pressure  CPMS.  The  calibrated  pressure 
measurement  device  must  satisfy  the 
acciu-acy  requirements  of  paragraph 
(a)(15)  of  this  section.  With  the  process 
and  control  device  that  is  monitored  by 
your  pressure  CPMS  operating 
normally,  record  concurrently  and 
compare  the  pressure  measured  by  your 
pressure  CPMS  and  the  calibrated 
pressure  measurement  device.  Using  the 
calibrated  pressure  measurement  device 
as  the  reference,  the  pressure  measiu«d 
by  your  pressiue  CPMS  must  be  within 
the  accuracy  specified  in  paragraph 
(c)(1)  of  this  section. 

(iii)  Perform  any  of  the  acciuacy  audit 
methods  for  pressure  CPMS  specified  in 
QA  procedures  for  CPMS  established  in 
40  CFR  part  60,  appendix  F. 

(5)  Conduct  an  accuracy  audit  of  your 
CPMS  following  any  24-hour  period 
throughout  which  the  pressure 
measured  by  your  CPMS  exceeds  the 
manufacturer's  specified  maximum 
operating  pressiue  range,  or  install  a 
new  pressure  sensor. 

(6)  At  least  monthly,  check  all 
mechanical  connections  on  your  CPMS 
for  leakage. 

(7)  If  your  CPMS  is  not  equipped  with 
a  redimdant  pressure  sensor,  at  least 
quarterly,  perform  a  visual  inspection  of 
all  components  for  integrity,  oxidation, 
and  galvanic  corrosion. 

(d)  For  each  liquid  flow  rate  CPMS 
that  is  used  to  monitor  the  liquid  flow 
rate  in  a  wet  scrubber  or  the  water 
injection  rate  for  a  dry  lime  scrubber/ 
fabric  filter  (DLS/FF),  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(d)(1)  through  (7)  of  this  section. 

(1)  Use  a  flow  rate  CPMS  with  a 
minimum  accuracy  of  ±5.0  percent  or 
1.9  liters  per  minute  (L/min)  (0.5  gallons 


per  minute(gal/min)),  whichever  is 
greater. 

(2)  Use  a  data  recording  system  with 
a  resolution  of  ±2.5  percent  or  0.95  L/ 
min  (0.25  gal/min),  or  better. 

(3)  Perform  an  initial  validation  of 
your  CPMS  according  to  the 
requirements  in  paragraph  (d)(3)(i)  or 
(ii)  of  this  section. 

(i)  Use  a  calibrated  flow  rate 
measiuement  system  to  measure  the 
liquid  flow  rate  in  a  location  that  is 
adjacent  to  the  measiu-ement  location 
for  your  flow  rate  CPMS  and  is  subject 
to  the  same  environment  as  your  flow 
rate  CPMS.  The  calibrated  flow  rate 
measurement  device  must  satisfy  the 
acciu-acy  requirements  of  paragraph 
(a)(15)  of  this  section.  With  the  process 
and  control  device  that  is  monitored  by 
your  flow  rate  CPMS  operating 
normally,  record  concurrently  and 
compare  the  flow  rates  measured  by 
your  flow  rate  CPMS  and  the  calibrated 
flow  rate  measurement  device.  Using 
the  calibrated  flow  rate  measiuement 
device  as  the  reference,  the  flow  rate 
measiu^d  by  your  flow  rate  CPMS  must 
be  within  the  accuracy  specified  in 
paragraph  (d)(1)  of  this  section. 

(ii)  Perform  any  of  the  initial 
validation  methods  for  liquid  flow  rate 
CPMS  specified  in  performance 
specifications  for  CPMS  established  in 
40  CFR  part  60,  appendix  B. 

(4)  Perform  an  accuracy  audit  of  your 
flow  rate  CPMS  at  least  quarterly, 
according  to  the  requirements  in 
paragraph  (d)(4)(i),  (ii),  or  (iii)  of  this 
section. 

(i)  If  your  flow  rate  CPMS  includes  a 
redundant  sensor,  record  three  pairs  of 
conciurent  flow  rate  measurements 
within  a  24-hour  period.  Each  pair  of 
concurrent  measurements  must  consist 
of  a  flow  rate  measurement  by  each  of 
the  two  flow  rate  sensors.  The  minimiun 
time  interval  between  any  two  such 
pairs  of  consecutive  flow  rate 
measurements  is  1  hour.  The 
measurements  must  be- taken  during 
periods  when  the  process  and  control 
device  that  is  monitored  by  your  flow 
rate  CPMS  are  operating  normally. 
Calculate  the  mean  of  the  three  flow  rate 
measurement  values  for  each  flow  rate 
sensor.  The  mean  values  must  agree 
within  the  required  overall  accuracy  of 
the  CPMS,  as  specified  in  paragraph 
(d)(1)  of  this  section. 

(ii)  If  your  flow  rate  CPMS  does  not 
include  a  redimdant  flow  rate  sensor, 
place  the  sensor  of  a  calibrated  flow  rate 
measurement  device  adjacent  to  the 
sensor  of  your  flow  rate  CPMS  in  a 
location  that  is  subject  to  the  same 
environment  as  the  sensor  of  your  flow 
rate  CPMS.  The  calibrated  flow  rate 
measurement  device  must  satisfy  the 
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accuracy  requirements  of  paragraph 
(a)(15)  of  this  section.  With  the  process 
and  control  device  that  is  monitored  by 
your  flow  rate  CPMS  operating 
normally,  record  concurrently  and 
compare  the  flow  rate  measured  by  your 
pressure  CPMS  and  the  calibrated  flow 
rate  measurement  device.  Using  the 
calibrated  flow  rate  measurement  device 
as  the  reference,  the  flow  rate  measured 
by  your  flow  rate  CPMS  must  be  within 
the  accuracy  specified  in  paragraph 
d){l)  of  this  section. 

(iii)  Perform  any  of  the  accuracy  audit 
(Iiethods  for  liquid  flow  rate  CPMS 
specified  in  QA  procedures  for  CPMS 
established  in  40  CFR  part  60,  appendix 
P. 

(5)  Conduct  an  accuracy  audit  of  your 
flow  rate  CPMS  following  any  24-hour 
period  throughout  which  the  flow  rate 
measured  by  your  CPMS  exceeds  the 
manufacturer's  specified  maximum 
operating  range,  or  install  a  new  flow 
rate  sensor. 

(6)  At  least  monthly,  check  all 
mechanical  connections  on  your  CPMS 
for  leakage. 

(7)  If  your  CPMS  is  not  equipped  with 
a  redundant  flow  rate  sensor,  at  least 
quarterly,  perform  a  visual  inspection  of 
all  components  for  integrity,  oxidation, 
and  galvanic  corrosion. 

(e)  For  each  pH  CPMS  that  is  used  to 
monitor  the  pH  of  a  wet  scrubber  liquid, 
you  must  meet  the  requirements  in 
paragraphs  (a)  and  (e)(1)  through  (5)  of 
this  section. 

(1)  Use  a  pH  CPMS  with  a  minium 
accuracy  of  ±0.2  pH  units. 

(2)  Use  a  data  recording  system  with 
a  resolution  of  0.1  pH  units,  or  better. 

(3)  Perform  an  initial  validation  of 
your  pH  CPMS  according  to  the 
requirements  in  paragraph  (e)(3)(i)  or  (ii) 
of  this  section. 

(i)  Perform  a  single-point  calibration 
using  an  NlST-certified  buffer  solution 
that  is  accurate  to  within  ±0.02  pH  units 
at  25''C  [77"?).  If  the  expected  pH  of  the 
fluid  that  is  monitored  lies  in  the  acidic 
range  (less  than  7  pH),  use  a  buffer 
solution  with  a  pH  value  of  4.00.  If  the 
expected  pH  of  the  fluid  that  is 
monitored  is  neutral  or  lies  in  the  basic 
range  (greater  than  7  pH),  use  a  buffer 
solution  with  a  pH  value  of  10.00.  Place 
the  electrode  of  your  pH  CPMS  in  the 
container  of  buffer  solution.  Record  the 
pH  measured  by  your  CPMS.  Using  the 
certified  buffer  solution  as  the  reference, 
the  pH  measured  by  your  pH  CPMS 
must  be  within  the  accuracy  specified  in 
paragraph  (e)(l]  of  this  section. 

(ii)  Perform  any  of  the  initial 
validation  methods  for  pH  CPMS 
specified  in  performance  specifications 
for  CPMS  established  in  40  CFR  part  60, 
appendix  B. 


(4)  Perform  an  accuracy  audit  of  your 
pH  CPMS  at  least  weekly,  according  to 
the  requirements  in  paragraph  (e)(4)(i), 
(ii),  or  (iii)  of  this  section. 

(i)  If  your  pH  CPM§  includes  a 
redundant  pH  sensor,  record  the  pH 
measured  by  each  of  the  two  pH 
sensors.  The  measurements  must  be 
taken  during  periods  when  the  process 
and  control  device  that  is  monitored  by 
your  pH  CPMS  are  operating  normally. 
The  two  pH  values  must  agree  within 
the  required  overall  accuracy  of  the 
CPMS,  as  specified  in  paragraph  (e)(1) 
of  this  section. 

(ii)  If  your  pH  CPMS  does  not  include 
a  redundant  pH  sensor,  perform  a  single 
point  calibration  using  an  NIST-certified 
buffer  solution  that  is  accurate  to  within 
±0.02  pH  units  at  25°C  (77°F).  If  the 
expected  pH  of  the  fluid  that  is 
monitored  lies  in  the  acidic  range  (less 
than  7  pH),  use  a  buffer  solution  with 
a  pH  value  of  4.00.  If  the  expected  pH 
of  the  fluid  that  is  monitored  is  neutral 
or  Hes  in  the  basic  range  (greater  than 
7  pH),  use  a  buffer  solution  with  a  pH 
value  of  10.00.  Place  the  electrode  of  the 
pH  CPMS  in  the  container  of  buffer 
solution.  Record  the  pH  measured  by 
your  CPMS.  Using  the  certified  buffer 
solution  as  the  reference,  the  pH 
measured  by  your  pH  CPMS  must  be 
within  the  accuracy  specified  in 
paragraph  (e)(1)  of  this  section. 

(iii)  Perform  any  of  the  accuracy  audit 
methods  for  pH  CPMS  specified  in  QA 
procedures  for  CPMS  established  in  40 
CFR  part  60,  appendix  F. 

(5)  If  your  CPMS  is  not  equipped  with 
a  redundant  pH  sensor,  at  least  monthly, 
perform  a  visual  inspection  of  all 
components  for  integrity,  oxidation,  and 
galvanic  corrosion. 

(f)  For  each  bag  leak  detection  system, 
you  must  meet  the  requirements  in 
paragraphs  (f)(1)  through  (11)  of  this 
section. 

(1)  Each  triboelectric  bag  leak 
detection  system  must  be  installed, 
calibrated,  operated,  and  maintained 
according  to  the  "Fabric  Filter  Bag  Leak 
Detection  Guidance"  (EPA^54/R-98- 
015,  September  1997).  That  document  is 
available  from  the  U.S.  EPA;  Office  of 
Air  Quality  Planning  and  Standards; 
Emissions,  Monitoring  and  Analysis 
Division;  Emission  Measurement  Center 
(D205-02),  Research  Triangle  Park,  NC 
27711  and  is  also  available  on  the 
Technology  Transfer  Network  (TIN)  at 
the  following  address:  http:// 
www.epa.gov/ttn/emc/cem.html.  Other 
types  of  bag  leak  detection  systems  must 
be  installed,  operated,  calibrated,  and 
maintained  in  a  manner  consistent  with 
the  manufacturer's  written 
specifications  and  recommendations. 


(2)  The  bag  leak  detection  system 
must  be  certified  by  the  manufacturer  to 
be  capable  of  detecting  particulate 
matter  (PM)  emissions  at  concentrations 
of  10  milligrams  per  actual  cubic  meter 
(0.0044  grains  per  actual  cubic  foot)  or 
less. 

(3)  The  bag  leak  detection  system 
sensor  must  provide  an  output  of 
relative  PM  loadings. 

(4)  The  bag  leak  detection  system 
must  be  equipped  with  a  device  to 
continuously  record  the  output  signal 
from  the  sensor. 

(5)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  be  engaged  automatically  when 
an  increase  in  relative  PM  emissions 
over  a  preset  level  is  detected.  The 
alarm  must  be  located  where  it  is  easily 
recognized  by  plant  operating 
personnel. 

(6)  For  positive  pressure  fabric  filter 
systems,  a  bag  leak  detector  must  be 
installed  in  each  baghouse  compartment 
or  cell. 

(7)  For  negative  pressure  or  induced 
air  fabric  filters,  the  bag  leak  detector 
must  be  installed  downstream  of  the 
fabric  filter. 

(8)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(9)  The  baseline  output  must  be 
established  by  adjusting  the  range  and 
the  averaging  period  of  the  device  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time  according  to  section 
5.0  of  the  "Fabric  Filter  Bag  Leak 
Detection  Guidance." 

(10)  Following  initial  adjustment  of 
the  system,  the  owner  or  operator  must 
not  adjust  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time  except  as  detailed  in 
the  OM&M  plan.  In  no  case  may  the 
sensitivity  be  increased  by  more  than 
100  percent  or  decreased  more  than  50 
percent  over  a  365-day  period  unless 
such  adjustment  follows  a  complete 
fabric  fiher  inspection  which 
demonstrates  that  the  fabric  filter  is  in 
good  operating  condition.  Record  each 
adjustment. 

(11)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(g)  For  each  lime  feed  rate 
measurement  device  that  is  used  to 
monitor  the.  lime  feed  rate  of  a  dry 
injection  fabric  filter  (DIF'F)  or  DLS/FF 
or  the  chemical  feed  rate  of  a  wet 
scrubber,  you  must  meet  the 
requirements  in  paragraph  (a)  of  this 
section. 

(h)  For  each  affected  source  that  is 
subject  to  the  emission  limit  specified  in 
item  3  or  6  of  Table  1  to  this  subpart. 
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you  must  satisfy  the  requirements  of 
paragraphs  (h)(1)  through  (3)  of  this 
section. 

(1)  Install  a  THC  CEMS  at  the  outlet 
of  the  control  device  or  in  the  stack  of 
the  affected  source. 

(2)  Meet  the  requirements  of  PS-8  of 
40  CFR  part  60,  appendix  B. 

(3)  Meet  the  requirements  of 
Procedure  1  of  40  CFR  part  60,  appendix 
F. 

(i)  Requests  for  approval  of  alternate 
monitoring  methods  must  meet  the 
requirements  in  §§  63.9800(h)(2)  and 
63.8(f). 

f  63.9806    How  do  I  demonstrate  Initial 
compliance  witti  the  emission  limits, 
operating  limits,  and  work  practice 
•tandards? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission  limit 
that  applies  to  you  according  to  Table  5 
to  this  subpart. 

(b)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  to 
this  subpart  that  applies  to  you 
according  to  the  requirements  in 

§  63.9800  and  Table  4  to  this  subpart. 

(c)  You  must  demonstrate  initial 
compliance  with  each  work  practice 
standard  that  applies  to  you  according 
to  Table  6  to  this  subpart. 

(d)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §63. 9812(e). 

Continuous  Compliance  Requirements 

f  63.9808    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compiiance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  At  all  times,  you  must  maintain 
your  monitoring  systems  including,  but 
not  limited  to,  maintaining  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(c)  Except  for,  as  appUcable, 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  quality  control  activities,  you  must 
conduct  monitoring  in  continuous 
operation  at  all  times  your  affected 
process  unit  is  operating.  For  purposes 
of  calculating  data  averages,  you  must 
not  use  data  recorded  during  monitoring 
system  malfunction,  associated  repairs, 
out  of  control  periods,  or  required 
quality  assurance  or  quality  control 
activities.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
assessing  compliance.  A  monitoring 
malfunction  is  any  sudden,  infrequent, 
not  reasonably  preventable  failure  of  the 
monitoring  system  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in 


part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions.  Any 
period  for  which  the  monitoring  system 
is  out  of  control  and  data  are  not 
available  for  required  calculations 
constitutes  a  deviation  from  the 
monitoring  requirements.  Any  averaging 
period  for  which  you  do  not  have  valid 
monitoring  data  and  such  data  are 
required  constitutes  a  deviation,  and 
you  must  notify  the  Administrator  in 
accordance  with  §  63.9814(e). 

§  63.981 0    How  do  I  demonstrate 
continuous  compliance  with  tlw  emission 
limits,  operating  limits,  and  work  practice 
standards? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission  limit 
specified  in  Table  1  to  this  subpart  that 
applies  to  you  according  to  the 
requirements  specified  in  Table  7  to  this 
subpart. 

(b)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit  in 
Table  2  to  this  subpart  that  applies  to 
you  according  to  the  requirements 
specified  in  Table  8  to  this  subpart. 

(c)  You  must  demonstrate  continuous 
compliance  with  each  work  practice 
standard  in  Table  3  to  this  subpart  that 
applies  to  you  according  to  the 
requirements  specified  in  Table  9  to  this 
subpart. 

(d)  For  each  affected  source  that  is 
equipped  with  an  add-on  APCD  that  is 
not  addressed  in  Table  2  to  this  subpart 
or  that  is  using  process  changes  as  a 
means  of  meeting  the  emission  limits  in 
Table  1  to  this  subpart,  you  must 
demonstrate  continuous  compliance 
with  each  emission  limit  in  Table  1  to 
this  subpart  and  each  operating  limit 
established  as  required  in 

§  63.9800(h)(3)  according  to  the 
methods  specified  in  your  approved 
alternative  monitoring  methods  request 
as  described  in  §  63.9800(h)(2). 

(e)  You  must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limit  and  each  operating  limit  in  this 
subpart  that  applies  to  you.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction.  These  instances  are 
deviations  from  the  emission  limitations 
in  this  subpart.  These  deviations  must 
be  reported  according  to  the 
requirements  in  §  63.9814. 

(1)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  according  to  your  SSMP. 

(2)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating 
according  to  your  SSMP  and  your 
OM&M  plan.  The  Administrator  will 


determine  whether  deviations  that  occur 
during  a  period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

Notifications,  Reports,  and  Records 

§  63.981 2    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§ 63.7(b)  and  (c), 
63.8(f)(4),  and  63.9(b)  through  (e)  and 
(h)  that  apply  to  you,  by  the  dates 
specified. 

(b)  As  specified  in  §  63.9(b)(2)  and  (3), 
if  you  start  up  your  affected  source 
before  (DATE  OF  PUBUCATION  OF 
THE  FINAL  RULE  IN  THE  Federal 
Register],  you  must  submit  an  Initial 
Notification  not  later  than  120  calendar 
days  after  [DATE  OF  PUBUCATION  OF 
THE  FINAL  RULE  IN  THE  Federal 
Register]. 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
start  up  your  new  or  reconstructed 
affected  source  on  or  aftef  (DATE  OF 
PUBUCATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register],  you  must 
submit  an  Initial  Notification  not  later 
than  120  calendar  days  after  you 
become  subject  to  this  subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin,  as  required  in 

§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
Notification  of  Compliance  Status  as 
specified  in  §  63.9(h)  and  paragraphs 
(e)(1)  and  (2)  of  this  section. 

(1)  For  each  compliance 
demonstration  that  includes  a 
performance  test  conducted  according 
to  the  requirements  in  Table  4  to  this 
subpart,  you  must  submit  the 
Notification  of  Compliance  Status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test,  according  to 

§  63.10(d)(2). 

(2)  In  addition  to  the  requirements  in 
§  63.9(h)(2)(i),  you  must  include  the 
information  in  paragraphs  (e)(2)(i) 
through  (iv)  of  this  section  in  your 
Notification  of  Compliance  Status. 

(i)  The  operating  limit  parameter 
values  established  for  each  affected 
source  with  supporting  docimientation 
and  a  description  of  the  procedure  used 
to  establish  the  values. 

(ii)  Design  information  and  analysis 
with  supporting  documentation 
demonstrating  conformance  with 
requirements  for  capture/collection 
systems  in  Table  2  to  this  subpart. 
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(iii)  A  description  of  the  methods 
used  to  comply  with  any  applicable 
work  practice  standard. 

(iv)  For  each  APCD  that  includes  a 
fabric  filter,  analysis  and  supporting 
documentation  demonstrating 
conformance  with  EPA  guidance  and 
specifications  for  bag  leak  detection 
systems  in  §63. 9804(f). 

§  63.981 4    What  reports  must  I  submit  and 
jfhen? 

(a)  You  must  submit  each  report  in 
able  10  to  this  subpart  that  applies  to 
«ou. 

I  (b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  imder  §  63.10(a), 
you  must  submit  each  report  by  the  date 
in  Table  10  to  this  subpart  and  as 
specified  in  paragraphs  (b)(1)  through 
(5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.9786  and 
ending  on  June  30  or  December  31  and 
lasting  at  least  6  months  but  less  than 
12  months.  For  example,  if  your 
compliance  date  is  March  1,  then  the 
first  semiannual  reporting  period  would 
begin  on  March  1  and  end  on  December 
31. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31  for  compliance 
periods  ending  on  June  30  and 
December  31,  respectively. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31  for 
compliance  periods  ending  on  Jime  30 
and  December  31,  respectively. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6{a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section.  In  such 
cases,  you  must  notify  the 
Administrator  of  this  change. 

(c)  The  compliance  report  must 
contain  the  information  in  paragraphs 
c)(l)  through  (6)  of  this  section. 
(1)  Company  name  and  address. 


(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  report  are  true, 
accurate,  and  complete. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown  or 
malfunction  during  the  reporting 
period,  and  you  took  actions  consistent 
with  your  SSMP  and  OM&M  plan,  the 
information  specified  in  §63.10(d)(5)(i). 

(5)  If  there  are  no  deviations  from  any 
emission  limitations  (emission  limit, 
operating  limit,  or  work  practice 
standard)  that  apply  to  you,  a  statement 
that  there  were  no  deviations  fi'om  the 
emission  limitations  diuing  the  . 
reporting  period. 

(6)  If  there  were  no  periods  diuing 
which  the  CPMS  was  out  of  control  as 
specified  in  §  63.8(c)(7),  a  statement  that 
there  were  no  periods  during  which  the 
CPMS  was  out  of  control  during  the 
reporting  period. 

(d)  For  each  deviation  from  an 
emission  limitation  (emission  limit, 
operating  limit,  or  work  practice 
standard)  that  occurs  at  an  affected 
source  where  you  are  not  using  a  CPMS 
to  comply  with  the  emission  limitations 
in  this  subpart,  the  compliance  report 
must  contain  the  information  in 
paragraphs  (c)(1)  through  (4)  and  (d)(1) 
and  (2)  of  this  section.  This  includes 
periods  of  startup,  shutdown,  and 
malfunction. 

(1)  The  total  operating  time  of  each 
affected  source  during  tibe  reporting 
period. 

(2)  Information  on  the  nvunber, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(e)  For  each  deviation  from  an 
emission  limitation  (emission  limit, 
operating  limit,  or  work  practice 
standard)  occurring  at  an  affected  source 
where  you  are  using  a  CPMS  to  comply 
with  the  emission  limitation  in  this 
subpart,  you  must  include  the 
information  in  paragraphs  (c)(1)  through 
(4)  and  (e)(1)  through  (13)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(1)  The  total  operating  time  of  each 
affected  source  diuing  ^e  reporting 
period. 

(2)  The  date  and  time  that  each 
startup,  shutdown,  or  malfunction 
started  and  stopped. 

(3)  The  date,  time,  and  duration  that 
each  CPMS  was  inoperative. 

(4)  The  date,  time  and  duration  that 
each  CPMS  was  out  of  control, 
including  the  information  in 


§  63.8(c)(8),  as  required  by  your  OM&M 
plan. 

(5)  The  date  and  time  that  each 
deviation  from  an  emission  limitation     ' 
(emission  limit,  operating  limit,  or  work 
practice  standard)  started  and  stopped, 
and  whether  each  deviation  occurred 
during  a  period  of  startup,  shutdown,  or 
malfunction. 

(6)  A  description  of  corrective  action 
taken  in  response  to  a  deviation. 

(7)  A  sununary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period: 

(8)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(9)  A  summary  of  the  total  duration  of 
CPMS  downtime  during  the  reporting 
period  and  the  total  duration  of  CPMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(10)  A  brief  descriptipn  of  the  process 
units. 

(11)  A  brief  description  of  the  CPMS. 

(12)  The  date  of  the  latest  CPMS 
certification  or  audit. 

(13)  A  description  of  any  changes  in 
CPMS,  processes,  or  controls  since  the 
last  reporting  period. 

(f)  Ii  you  have  obtained  a  title  V 
operating  permit  pursuant  to  40  CFR 
part  70  or  40  CFR  part  71,  you  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiaimual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A).  If  you  submit  a 
compliance  report  according  to  Table  10 
to  this  subpart  along  with,  or  as  part  of, 
the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A),  and  the 
compliance  report  includes  all  required 
information  concerning  deviations  from 
any  emission  limitation  (including  any 
operating  limit),  then  submitting  the 
compliance  report  will  satisfy  any 
obligation  to  report  the  same  deviations 
in  the  semiannual  monitoring  report. 
However,  submitting  a  compliance 
report  will  not  otherwise  affect  any 
obligation  you  may  have  to  report 
deviations  from  permit  requirements  to 
the  permit  authority. 

§63.9816    What  records  must  I  keep? 

(a)  You  must  keep  the  records  listed 
in  paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
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documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  as 
reouired  in  §63.10{b)(2){viii). 

(b)  You  must  keep  the  records 
required  in  Tables  7  through  9  to  this 
subpart  to  show  continuous  compliance 
with  each  emission  limitation  that 
applies  to  you. 

(c)  You  must  also  maintain  the 
records  listed  in  paragraphs  (c)(1) 
through  (8)  of  this  section. 

(1)  Records  of  emission  data  used  to 
develop  an  emissions  profile,  as 
indicated  in  items  8(a)(i)(3)  and 
15(b)(i){3)  of  Table  4  to  this  subpart. 

(2)  Records  that  document  how  you 
comply  with  any  applicable  work 
practice  standard. 

(3)  For  each  bag  leak  detection 
system,  records  of  each  alarm,  the  time 
of  the  alarm,  the  time  corrective  action 
was  initiated  and  completed,  and  a  brief 
description  of  the  cause  of  the  alarm 
and  the  corrective  action  taken. 

(4)  For  each  deviation  of  an  operating 
limit  parameter  value,  the  date,  time, 
and  duration  of  the  deviation,  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken,  and 
whether  the  deviation  occiured  during  a 
period  of  startup,  shutdown,  or 
malfunction. 

(5)  For  each  affected  soiu-ce,  records 
of  production  rate  on  a  process 
throughput  basis  (either  feed  rate  to  the 
process  unit  or  discharge  rate  from  the 
process  imit). 

(6)  Records  for  any  approved 
alternative  monitoring  or  test 
procedures. 

(7)  Records  of  maintenance  and 
inspections  performed  on  the  control 
devices. 

(8)  Current  copies  of  the  SSMP  and 
the  OM&M  plan,  including  any 
revisions  with  records  documenting 
conformance. 

}  63.981 8    In  wtiat  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measiuement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  onsite 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance. 


corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  may 
keep  the  records  offsite  for  the 
remaining  3  years. 

Other  Requirements  and  Information 

§63.9820    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  11  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

§  63.9822    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  U.S. 
Environmental  Protection  Agency 
(EPA),  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 
U.S.  EPA  Administrator  has  delegated 
authority  to  your  State,  local,  or  tribal 
agency,  then  that  agency,  in  addition  to 
the  U.S.  EPA,  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  youi  U.S.  EPA 
Regional  Office  to  find  out  if 
implementation  and  enforcement  to  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  to  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
applicability  requirements  in  §§  63.9782 
and  63.9784,  the  compliance  date 
requirements  in  §  63.9786,  and  the 
emission  limitations  in  §  63.9788. 

(2)  Approval  of  major  changes  to  test 
methods  under  §  63.7(e)(2)(ii)  and  (f) 
and  as  defined  in  §  63.90. 

(3)  Approval  of  major  changes  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  changes  to 
recordkeeping  and  reporting  under 
§  63.10(f)  and  as  defined  in  §  63.90. 

§63.9824    What  material  is  Incorporated  by 


(a)  The  following  material  is 
incorporated  by  reference  in  this 
section:  chapters  3  and  5  of  "Industrial 
Ventilation:  A  Manual  of  Recommended 
Practice,"  American  Conference  of 
Governmental  Industrial  Hygienists, 
{23rd  edition,  1998).  The  incorporation 
by  reference  of  this  material  will  be 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  the  date  of 


publication  of  the  final  rule  according  to 
5  U.S.C.  552(a)  and  1  CFR  part  51.  This 
material  is  incorporated  as  it  exists  on 
the  date  of  approval. 

(b)  The  materials  referenced  in  this 
section  are  incorporated  by  reference 
and  are  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700,  7th 
Floor,  Washington,  DC.  The  material  is 
also  available  for  purchase  from  the 
following  address:  Customer  Service 
Department,  American  Conference  of 
Governmental  Hygienists  (ACGM),  1330 
Kemper  Meadow  Drive,  Cincinnati,  OH 
45240,  telephone  number  (513)  742- 
2020. 

§  63.9826    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  40  CFR 
63.2,  the  General  Provisions  of  this  part, 
and  in  this  section  as  follows: 

Additive  means  a  minor  addition  of  a 
chemical,  mineral,  or  metallic  substance 
that  is  added  to  a  refractory  mixtiu«  to 
facilitate  processing  or  impart  specific 
properties  to  the  final  refractory 
product. 

Add-on  air  pollution  control  device 
(APCD)  means  equipment  installed  on  a 
process  vent  that  reduces  the  quantity  of 
a  pollutant  that  is  emitted  to  the  air. 

Autoclave  means  a  vessel  that  is  used 
to  impregnate  fired  and/or  imfired 
refractory  shapes  with  pitch  to  form 
pitch-impregnated  refractory  products. 
Autoclaves  can  also  be  used  as  defumers 
following  the  impregnation  process. 

Bag  leak  detection  system  means  an 
instnunent  that  is  capable  of  monitoring 
particulate  matter  loadings  in  the 
exhaust  of  a  fabric  filter  in  order  to 
detect  bag  failures.  A  bag  leak  detection 
system  includes,  but  is  not  limited  to, 
an  instrument  that  operates  on 
triboelectric,  light-scattering,  light- 
transmittance,  or  other  effects  to 
monitor  relative  PM  loadings. 

Basket  means  the  metal  container 
used  to  hold  refractory  shapes  for  pitch 
impregnation  during  the  shape 
preheating,  impregnation,  defuming 
and,  if  applicable,  coking  processes. 

Batch  process  means  a  process  in 
which  a  set  of  refractory  shapes  is  acted 
upon  as  a  single  unit  according  to  a 
predetermined  schedule,  diuing  which 
none  of  the  refractory  shapes  being 
processed  are  added  or  removed.  A 
batch  process  does  not  operate 
continuously. 

Binder  means  a  substance  added  to  a 
granular  material  to  give  it  workability 
and  green  or  dry  strength. 

Catalytic  oxidizer  means  an  add-on 
air  pollution  control  device  that  is 
designed  specifically  to  destroy  organic 
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compounds  in  a  process  exhaust  gas 
stream  by  catalytic  incineration.  A 
catalytic  oxidizer  includes  a  bed  of 
catalyst  media  through  which  the 
process  exhaust  stream  passes  to 
promote  combustion  and  incineration  at 
a  lower  temperatiu^  than  would  be 
possible  without  the  catalyst. 

Chromium  refractory  product  means  a 
i^efractory  product  that  contains  at  least 
li  percent  chromiiun  bv  weight. 
'    Clay  refractory  product  means  a 
refractory  product  that  contains  at  least 
10  percent  uncalcined  clay  by  weight 
prior  to  firing  in  a  kiln.  In  this 
definition,  the  term  "clay"  means  any  of 
the  following  six  classifications  of  clay 
defined  by  the  U.S.  Geologic  Survey: 
ball  clay,  bentonite,  common  clay  and 
shale,  fire  clay,  fuller's  earth,  and 
kaolin. 

Coking  oven  means  a  thermal  process 
unit  that  operates  at  a  peak  temperature 
typically  between  540°  and  870°C 
(1000°  and  1600°F)  and  is  used  to  drive 
off  the  volatile  constituents  of  pitch- 
impregnated  refractory  shapes  under  a 
i^educing  atmosphere. 

Combustion  efficiency  means  the  ratio 
of  the  carbon  dioxide  concentration  to 
the  sum  of  the  concentrations  of  carbon 
dioxide,  carbon  monoxide,  and  total 
hydrocarbons  in  the  exhaust  stream  of  a 
combustion  process  or  combustion- 
based  control  device. 

Continuous  parameter  monitoring 
system  (CPMS)  means  the  total 
equipment  that  is  used  to  measure  and 
record  temperature,  pressure,  liquid 
flow  rate,  gas  flow  rate,  or  pH  on  a 
continuous  basis  in  one  or  more 
locations.  "Total  equipment"  includes 
the  sensor,  mechanical  components, 
electronic  components,  data  acquisition 
system,  data  recording  system,  electrical 
wiring,  and  other  components  of  a 
CPMS. 

Continuous  process  means  a  process 

at  operates  continuously.  In  a 
continuous  process  unit,  the  materials 
or  shapes  that  are  processed  are  either 
continuously  charged  (fed)  to  and 
discharged  from  the  process  unit,  or  are 
charged  and  discharged  at  regular  time 
intervals  without  the  process  unit  being 
shut  down.  Continuous  thermal  process 
units,  such  as  tunnel  kilns,  generally 
include  temperature  zones  that  are 
maintained  at  relatively  constant 
temperature  and  through  which  the 
materials  or  shapes  being  processed  are 
conveyed  continuously  or  at  regular 

rae  intervals. 
Curing  oven  means  a  thermal  process 
tmit  that  operates  at  a  peak  temperature 
between  90°  and  340°C  (200°  and  650°F) 
and  is  used  to  activate  a  thermosetting 
resin,  pitch,  or  other  binder  in  refractory 
shapes.  Curing  ovens  also  perform  the 


same  function  as  shape  dryers  in 
removing  the  free  moisture  from 
refractory  shapes. 

Defumer  means  a  process  imit  that  is 
used  for  holding  pitch-impregnated 
refractory  products  as  the  products 
defume  or  cool  immediately  following 
the  impregnation  process.  This 
definition  includes  autoclaves  that  are 
opened  to  the  atmosphere  following  an 
impregnation  cycle  and  used  for  holding 
pitch-impregnated  refractory  products 
while  the  products  defume  or  cool. 

Deviation  means  any  instance  in 
which  an  affected  soiut:e  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  soiut:e: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including,  but  not  limited  to,  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
for  any  affected  soiuce  required  to 
obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  diuing  startup,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Dry  injection  fabric  filter  (DIFF) 
means  an  add-on  air  pollution  control 
device  that  includes  continuous 
injection  of  hydrated  lime  or  other 
sorbent  into  a  duct  or  reaction  chamber 
followed  by  a  fabric  filter. 

Dry  lime  scrubber/fabric  filter  (DLS/ 
FF)  means  an  add-on  air  pollution 
control  device  that  includes  continuous 
injection  of  hiunidified  hydrated  lime  or 
other  sorbent  into  a  reaction  chamber 
followed  by  a  fabric  filter.  These 
systems  may  include  recirculation  of 
some  of  the  sorbent. 

Emission  limitation  means  any 
restriction  on  the  emissions  a  process 
unit  may  discharge. 

Fabric  filter  means  an  add-on  air 
pollution  control  device  used  to  captm^ 
particulate  matter  by  filtering  a  process 
exhaust  stream  through  filter  or  filter 
media;  a  fabric  filter  is  also  known  as  a 
baghouse. 

Fired  refractory  shape  means  a 
refractory  shape  that  has  been  fired  in 
a  kiln. 

HAP  means  any  hazardous  air 
pollutant  that  appears  in  section  112(b) 
of  the  Clean  Air  Act. 

Kiln  means  a  thermal  process  unit  that 
operates  at  a  peak  temperatiu^  greater 
than  820°C  (1500°F)  and  is  used  for 
firing  or  sintering  refractory,  ceramic,  or 
other  shapes. 


Kiln  furniture  means  any  refractory 
shape  that  is  used  to  hold,  support,  or 
position  ceramic  or  refractory  products 
in  a  kiln  during  the  firing  process. 

Maximum  organic  HAP  processing 
rate  means  the  combination  of  process 
and  refractory  product  formulation  that 
has  the  greatest  potential  to  emit  organic 
HAP.  The  maximum  organic  HAP 
processing  rate  is  a  function  of  the 
organic  HAP  processing  rate,  process 
operating  temperature,  and  other 
process  operating  parameters  that  affect 
emissions  of  organic  HAP.  (See  also  the 
definition  of  organic  HAP  processing 
rate.) 

Organic  HAP  processing  rate  means 
the  rate  at  which  the  mass  of  organic 
HAP  materials  contained  in  refractory 
shapes  are  processed  in  an  affected 
thermal  process  unit.  The  organic  HAP 
processing  rate  is  a  function  of  the 
amoimt  of  organic  HAP  contained  in  the 
resins,  binders,  and  additives  used  in  a 
refractory  mix;  the  amounts  of  those 
resins,  binders,  and  additives  in  the 
refractory  mix;  and  the  rate  at  which  the 
refractory  shapes  formed  from  the 
refractory  mix  is  processed  in  an 
affected  thermal  process  unit.  For 
continuous  process  units,  the  organic 
HAP  processing  rate  is  expressed  in 
units  of  mass  of  organic  HAP  per  unit 
of  time  (e.g.,  pounds  per  hour).  For 
batch  process  imits,  the  organic  HAP 
processing  rate  is  expressed  in  units  of 
mass  of  organic  HAP  per  unit  mass  of 
refractory  shapes  processed  in  the  batch 
(e.g.,  pounds  per  ton). 

Particulate  matter  (PM)  means,  for  the 
purposes  of  this  subpart,  emissions  of 
particulate  matter  that  serve  as  a 
measure  of  total  particulate  emissions  as 
measured  by  EPA  Method  5  of  40  CFR 
part  60,  appendix  A. 

Peak  emissions  period  means  the 
period  of  consecutive  hourly  emissions 
of  the  applicable  pollutant,  measured  in 
the  units  and  format  of  the  applicable 
emission  limit,  that  is  greater  than  any 
other  period  of  consecutive  hourly 
emissions  for  the  same  pollutant  over 
the  course  of  a  specified  batch  process 
cycle. 

(1)  The  4-hour  THC  peak  emissions 
period  is  the  period  of  4  consecutive 
hours  over  which  the  siun  of  the  hourly  * 
average  THC  concentrations,  corrected 
to  18  percent  oxygen,  is  greater  than  the 
siun  of  the  hourly  average  THC  emission 
concentrations,  corrected  to  18  percent 
oxygen,  for  any  other  period  of  4 
consecutive  hours  during  the  same 
batch  process  cycle. 

(2)  The  3-hoiu-  HF  peak  emissions 
period  is  the  period  of  3  consecutive 
hours  over  which  the  sum  of  the  hourly 
HF  emission  rates  is  greater  than  the 
sum  of  the  hourly  HF  emission  rates  for 
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any  other  period  of  3  consecutive  hours 
during  the  same  batch  process  cycle. 

Pitch  means  the  residue  from  the 
distillation  of  petroleum  or  coal  tar. 

Pitch-impregnated  refractory  product 
means  a  refractory  shape  that  has  been 
fired  in  a  kiln,  then  impregnated  with 
heated  coal  tar  or  petroleiun  pitch  imder 
pressiue.  After  impregnation,  pitch- 
impregnated  refractory  shapes  may 
undergo  the  coking  process  in  a  coking 
oven.  The  total  carbon  content  of  a 
pitch-impregnated  refractory  product  is 
less  than  50  percent. 

Pitch  working  tank  means  a  tank  that 
is  used  for  heating  pitch  to  the 
impregnation  temperature,  typically 
between  150°  and  ZSCC  (300°  and 
500°F);  temporarily  storing  heated  pitch 
between  impregnation  cycles;  and 
transferring  pitch  to  and  from  the 
autoclave  diuing  the  impregnation  step 
in  manufactiuing  pitch-impregnated 
refractory  products. 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  imder 
common  control,  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
combination  thereof. 

Refractory  product  means  nonmetallic 
materials  having  those  chemical  and 
physical  properties  that  make  them 
applicable  for  structures,  or  as 
components  of  systems,,  that  are 
exposed  to  environments  above  538°C 
(lOOCF).  This  definition  includes,  but  is 
not  limited  to:  refractory  bricks,  kiln 
furniture,  crucibles,  refractory  ceramic 
fiber,  and  other  materials  used  as  linings 
for  boilers,  kilns,  and  other  processing 
units  and  equipment  where  extremes  of 
temperatiire,  corrosion,  and  abrasion 
would  destroy  other  materials. 


Refractory  products  that  use  organic 
HAP  means  resin-bonded  refractory 
products,  pitch-bonded  refractory 
products,  and  other  refractory  products 
that  are  produced  using  a  substance  that 
is  an  organic  PlAP,  that  releases  an 
organic  HAP  during  production  of  the 
refractory  product,  or  that  contains  an 
organic  HAP,  such  as  methanol  or 
ethylene  glycol. 

Refractory  shape  means  any  refractory 
piece  forming  a  stable  mass  with 
specific  dimensions. 

Research  and  development  process 
unit  means  any  process  imit  whose 
piupose  is  to  conduct  research  and 
development  for  new  processes  and 
products  and  is  not  engaged  in  the 
manufacture  of  products  for  commercial 
sale. 

Responsible  official  means  one  of  the 
following: 

(1)  For  a  corporation:  a  president, 
secretary,  treasurer,  or  vice-president  of 
the  corporation  in  charge  af  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation,  or  a  duly  authorized 
representative  of  such  person  if  the 
representative  is  responsible  for  the 
overall  operation  of  one  or  more 
manufactiuing,  production,  or  operating 
facilities  applying  for  or  subject  to  a 
permit  and  either: 

(i)  The  facilities  employ  more  than 
250  persons  or  have  gross  annual  sales 
or  expenditiues  exceeding  $25  million 
(in  second  quarter  1980  dollars);  or 

(ii)  The  delegation  of  authority  to 
such  representatives  is  approved  in 
advance  by  the  Administrator; 

(2)  For  a  partnership  or  sole 
proprietorship:  a  general  partner  or  the 
proprietor,  respectively; 

(3)  For  a  municipality.  State,  Federal, 
or  other  public  agency:  Either  a 
principal  executive  officer  or  ranking 
elected  official.  For  the  purposes  of  this 


part,  a  principal  executive  officer  of  a 
Federal  agency  includes  the  chief 
executive  officer  having  responsibility 
for  the  overall  operations  of  a  principal 
geographic  unit  of  the  agency  (e.g.,  a 
RegionsQ  Administrator  of  EPA);  or 

(4)  For  affected  soiirces  (as  defined  in 
this  subpart)  applying  for  or  subject  to 
a  title  V  permit:  "responsible  official" 
means  responsible  officied  as  defined  in 
§63.2. 

Shape  dryer  means  a  thermal  process 
unit  that  operates  at  a  peak  temperature 
between  40°  and  700°C  (100°  and 
t300°F)  and  is  used  exclusively  to 
reduce  the  free  moisture  content  of  a 
refractory  shape.  Shape  dryers  generally 
are  the  initial  thermal  process  step 
following  the  forming  step  in  refractory 
products  manufacturing.  (See  also  the 
definition  of  a  curing  oven). 

Shape  preheater  means  a  thermal 
process  unit  that  operates  at  a  peak 
temperature  between  180°  and  320°C 
(350°  and  600°F)  and  is  used  to  heat 
fired  refractory  shapes  prior  to  the 
impregnation  step  in  manufacturing 
pitch-impregnated  refractory  products. 

Thermal  oxidizer  means  an  add-on  air 
pollution  control  device  that  includes 
one  or  more  combustion  chambers  and 
is  designed  specifically  to  destroy 
organic  compounds  in  a  process  exhaust 
gas  stream  by  incineration. 

Uncalcined  clay  means  clay  that  has 
not  undergone  thermal  processing  in  a 
calciner. 

Wet  scrubber  (WS)  means  an  add-on 
air  pollution  control  device  that 
removes  pollutants  from  a  gas  stream  by 
bringing  them  into  contact  with  a  liquid, 
typically  water. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Afr  Act. 


As  stated  in  §63.9788,  you  must  comply  with  the  emission  limits  for  affected  sources  in  the  following  table: 

Table  1  to  Subpart  SSSSS  of  Part  63.— Emission  Limits 


For 


1.  Each  new  or  existing  curing  oven,  shape  dryer,  and  kiln  tttat  is  used 
to  process  refractory  products  that  use  organic  HAP;  each  new  or 
existing  coking  oven  and  detumer  that  is  used  to  produce  pilch-im- 
pregnated refractory  products;  each  new  shape  preheater  that  is 
used  to  produce  pitch-impregnated  refractory  products;  AND  each 
new  or  existing  process  unit  that  is  exhausted  to  a  thermal  or  cata- 
lytk:  oxkJizer  that  also  controls  emissions  from  an  affected  shape  pre- 
heater or  pitch  working  tank. 

2.  Continuous  process  units  that  are  controlled  with  a  tt)ermal  or  cata- 
lytK  oxidizer. 


You  must  meet  the  following  emission  limits  . 


As  specified  in  items  2  through  7  of  this  table. 


a.  The  3-hour  t)lock  average  total  hydrocartx>n  (THC)  concentration 
must  not  exceed  20  parts  per  million  by  volume,  dry  basis  (ppmvd), 
corrected  to  18  percent  oxygen,  at  the  outlet  of  the  control  device, 

OR 
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Table  1  to  Subpart  SSSSS  of  Part  63.— Emission  Limits— Continued 


For.  .  . 


3.  Continuous  process  units  that  are  equipped  with  a  control  device 
other  than  a  thermal  or  catalytic  oxidizer  or  that  use  process 
changes  to  reduce  organic  HAP  emissions. 

4.  Continuous  kilns  that  are  not  equipped  with  a  control  device 


5.  Batch  process 
idizer. 


units  that  are  controlled  with  a  thermal  or  catalytic  ox- 


6.  Batch  process  units  that  are  equipped  with  a  control  device  other 
than  a  thermal  or  catalytic  oxidizer  or  that  use  process  changes  to 
reduce  organic  HAP  emissions. 

7.  Batch  process  kilns  that  are  not  equipped  with  a  control  device  


8.  Each  new  continuous  kiln  that  is  used  to  produce  clay  refractory 
products. 


9.  Each  new  batch  process  kiln  that  is  used  to  produce  clay  refractory 
products. 


You  must  meet  the  following  emission  limits 


b.  If  the  cartwn  dioxide  (CO2)  concentration  at  the  outlet  of  the  control 
devrce  does  not  exceed  3.0  percent,  the  3-hour  block  average  com- 
bustion efficiency  must  equal  or  exceed  99.8  percent  at  the  outlet  of 
the  control  device,  as  specified  in  item  5(d)  of  Table  4  to  this  subpart 
using  Equation  2  of  §  63.9800(f)(2). 

The  3-hour  block  average  THC  concentration  must  not  exceed  20 
ppmvd,  corrected  to  18  percent  oxygen,  at  the  outlet  of  the  process 
gas  stream. 

The  3-hour  block  average  THC  concentration  must  not  exceed  20 
ppmvd,  con-ected  to  18  percent  oxygen,  at  the  outlet  of  the  process 
gas  stream. 

a.  The  average  of  the  highest  rolling  3-hour  average  THC  concentra- 
tk)ns  must  not  exceed  20  ppmvd,  corrected  to  18  percent  oxygen,  at 
the  outlet  of  the  control  device; 

OR 

b.  If  the  CO2  concentration  at  the  outlet  of  the  control  device  does  not 
exceed  3.0  percent,  the  average  of  the  highest  rolling  3-hour  aver- 
age combustion  efficiencies  must  equal  or  exceed  99.8  percent  at 
the  outlet  of  the  control  device,  as  specified  in  item  10(e)  of  Table  4 
to  this  subpart  using  Equation  2  of  §63  9800(f)(2). 

The  average  of  the  highest  rolling  3-hour  average  THC  concentrations 

must  not  exceed  20  ppmvd,  corrected  to  18  percent  oxygen,  at  the 

outlet  of  the  process  gas  stream. 
The  average  of  the  highest  rolling  3-hour  average  THC  concentrations 

must  not  exceed  20  ppmvd,  con-ected  to  18  percent  oxygen,  at  the 

outlet  of  the  process  gas  stream. 

a.  The  3-hour  block  average  hydrogen  fluoride  (HF)  emissions  must 
not  exceed  0.001  kilograms  per  megagram  (kg/Mg)  (0.002  pounds 
per  ton  (lb/ton))  of  uncalcined  clay  processed.  OR  uncontrolled  HF 
emissions  must  be  reduced  by  at  least  99.5  percent; 

AND 

b.  The  3-hour  block  average  hydrochloric  acid  (HCI)  emissions  must 
not  exceed  0.0025  kg/Mg  (0.005  lb/ton)  of  uncalcined  clay  proc- 
essed, OR  uncontrolled  HCI  emissions  must  be  reduced  by  at  least 
98  percent. 

a.  Uncontrolled  HF  emissions  must  be  reduced  by  at  least  99.5  per- 
cent, according  to  the  procedure  specified  in  Item  1 5(d)  of  Table  4  to 
this  subpart; 

AND 

b.  Uncontrolled  HCI  emissions  must  be  reduced  by  at  least  98  percent, 
according  to  the  procedure  specified  in  item  15(e)  of  Table  4  to  this 
subpart. 


As  stated  in  §63.9788,  you  must  comply  with  the  operating  limits  for  affected  sources  in  the  following  table: 

Table  2  to  Subpart  SSSSS  of  Part  63.— Operating  Limits 


For. 


1.  Each  new  or  existing  curing  oven,  shape  dryer,  and  kiln  that  is  used 
to  process  refractory  products  that  use  organic  HAP;  each  new  or 
existing  coking  oven  and  defumer  that  is  to  produce  pitch-Impreg- 
nated refractory  products;  each  new  shape  preheater  that  is  used  to 
produce  pitch-Impregnated  refractory  products;  AND  each  new  or  ex- 
isting process  unit  that  Is  exhausted  to  a  thennal  or  catalytic  oxidizer 
that  also  controls  emissions  from  an  affected  shape  preheater  or 
pitch  woriting  tank. 


You  must , 


Z.  Each  affected  continuous  process  unit 


a.  Operate  all  affected  sources  according  to  the  requirements  to  this 
subpart  on  and  after  the  date  on  which  the  Initial  pertormance  test  is 
conducted  or  required  to  be  conducted,  whichever  date  is  eariier; 

AND 

b.  Capture  emissions  and  vent  them  through  a  closed  system; 
AND 

c.  Operate  each  control  device  that  is  required  to  comply  with  this  sub- 
patX  on  each  affected  source  during  all  periods  that  the  source  is  op- 
erating, except  where  specified  in  item  13  of  Tal)le  4  to  this  subpart: 

AND 

d.  Record  all  operating  parameters  specified  in  Table  6  to  this  subpart 
for  the  affected  source; 

AND 

e.  Prepare  and  implement  a  written  operation,  maintenance,  and  moni- 
toring (OM&M)  plan  as  specified  In  §  63.9792(d). 

AND 

f.'Satisfy  the  applicable  operating  limits  specified  In  Items  2  through  7 

of  this  table. 
Maintain  the  3-hour  block  average  organic  HAP  processing   rate 

(pounds  per  hour)  at  or  t)elow  the  level  established  during  the  most 

recent  pertormance  test. 
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Table  2  to  Subpart  SSSSS  of  Part  63.— Operating  Limits— Continued 


For 


3.  Continuous  process  units  that  are  equipped  with  a  thermal  oxidizer 


4.  Continuous  process  units  that  are  equipped  with  a  catalytic  oxidizer 


5.  Each  affected  batch  process  unit 


6.  Batch  process  units  that  are  equipped  with  a  thennal  oxidizer 


7.  Batch  process  units  that  are  equipped  with  a  catalytic  oxidizer 


8.  Each  new  kiln  that  is  used  to  process  clay  refractory  products 

9.  Each  affected  kiln  that  is  equipped  with  a  DIFF  or  OLS/FF 


10.  Each  affected  kiln  that  is  equipped  with  a'DLS/FF 


1 1 .  Each  affected  kiln  that  is  equipped  with  a  wet  scrubber  (WS) 


You  must 


Maintain  the  3-hour  block  average  operating  temperature  in  the  thermal 
oxidizer  combustion  chamtier  at  or  above  the  average  hourly  oper- 
ating temperature  established  during  the  most  recent  performance 
test  minus  14°  C  (25°  F). 

Maintain  the  3-hour  bkx:k  average  operating  temperature  at  the  inlet  of 
the  catalyst  bed  of  the  oxidizer  at  or  above  the  average  hourty  oper- 
ating temperature  established  during  the  most  recent  pertormstnce 
test  minus  14°  C  (25°  F). 

For  each  batch  cycle,  maintain  the  organk:  HAP  processing  rate 
(pounds  per  batch)  at  or  below  the  level  established  during  the  most 
recent  performance  test. 

a.  From  the  start  of  each  batch  cycle  until  3  hours  have  passed  since 
ttie  process  unit  reached  maximum  temperature,  maintain  the  aver- 
age houriy  operating  temperature  in  the  thermal  oxidizer  comtHJStion 
chamber  at  or  above  the  average  hourty  operating  temperature 
minus  14°  C  (25°  F)  established  for  the  corresponding  period  during 
the  most  recent  performance  test; 

AND 

b.  For  each  subsequent  hour  of  the  batch  cycle,  maintain  the  average 
houriy  operating  temperature  in  the  thermal  oxkjizer  combustion 
chamber  at  or  above  the  average  houriy  operating  temperature 
minus  14°  C  (25°  F)  established  for  the  con-esponding  hour  during 
the  nrK>st  recent  performance  test,  as  specified  in  item  11  of  Table  4 
to  this  subpart. 

a.  From  the  start  of  each  batch  cycle  until  3  hours  have  passed  since 
the  process  unit  reached  maximum  temperature,  maintain  the  aver- 
age houriy  operating  temperature  at  the  inlet  of  tfie  catalyst  bed  at  or 
above  the  average  hourty  operating  temperature  minus  14°  C  (25°  F) 
established  for  the  corresponding  period  during  the  most  recent  per- 
formance test; 

AND 

b.  For  each  subsequent  hour  of  the  batch  cycle,  maintain  the  average 
houriy  operating  temperature  at  the  inlet  of  the  catalyst  bed  at  or 
above  the  average  hourty  operating  temperature  minus  14°  C  (25°  F) 
established  for  the  con-esponding  hour  during  the  most  recent  per- 
formance test,  as  specified  in  item  12  of  Table  4  to  this  subpart. 

Satisfy  the  appinable  operating  limits  specified  in  items  9  through  1 1  of 
this  table. 

a.  Initiate  corrective  action  within  1  hour  of  a  bag  leak  detection  system 
alarm  and  complete  corrective  actions  in  accordance  with  the  OM&M 
plan; 

AND 

b.  Maintain  the  3-hour  block  average  fabric  filter  inlet  temperature  at  or 
bek>w  the  average  temperature  established  during  the  perfonnance 
test  plus  14°  C  (25°  F); 

AND 

c.  Verify  at  least  once  each  8-hour  shift  that  lime  is  free-flowing  by 
means  of  a  visual  check,  checking  the  output  of  a  load  cell,  carrier 
gas/lime  flow  indicator,  or  carrier  gas  pressure  drop  measurement 
system; 

AND 

d.  Record  feeder  setting  daily  to  verify  that  the  feeder  setting  is  at  or 
above  the  level  established  during  the  nK>st  recent  performance  test. 

Maintain  the  3-hour  block  average  water  injection  rate  at  or  above  the 
average  water  injection  rate  established  during  the  most  recent  per- 
formance test. 

Maintain  the  3-hour  block  average  pressure  drop  across  the  scrubber, 
liquid  pH,  AND  Ikjuld  flow  rate  .at  or  above  the  levels  established  dur- 
ing the  most  recent  performance  test. 


As  stated  in  §63.9788.  you  must  comply  with  the  work  practice  standards  for  affected  sources  in  the  following 
table: 
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Table  3  to  Subpart  SSSSS  of  Part  63.— Work  Practice  Standards 


For 


.  Each  basket  or  container  that  is 
used  for  holding  fired  refractory 
shapes  in  an  existing  shape  pre- 
heater  and  autoclave  during  the 
pitch  impregnation  process. 


2.   Each  existing  and  new  pitch 
woriung  tank. 


3.  Each  existing  and  new  chro- 
mium refractory  products  kiln. 

4.  Each   existing   clay   refractory 
products  kiln. 


You  must 


a.  Control  POM  emissions  from 
any  affected  shape  preheater. 


Control  POM  emissions 


Minimize  fuel-based  HAP  emis- 
sions. 

Minimize  fuel-based  HAP  emis- 
sions. 


As  stated  in  §63.9800,  you  must  comply  with  the  requirements  for  performance  tests  for  affected  sources  in  the 
following  table: 

Table  4  to  Subpart  SSSSS  to  Part  63.— Requirements  for  Performance  Tests 


For 


According  to  one  of  the  following  requirements  . 


i.  At  least  every  10  cycles,  remove  the  residual  pitch  from  the  surfaces 
of  the  basket  or  container  by  abrasive  blasting  prior  to  placing  the 
basket  or  container  in  the  affected  shape  preheater; 

OR 

ii.  At  least  every  10  cycles,  subject  the  basket  or  container  to  a  thermal 
process  cycle  that  meets  or  exceeds  the  operating  temperature  and 
cycle  time  of  the  affected  preheater,  AND  is  conducted  in  a  process 
unit  that  is  exhausted  to  a  thennal  or  catalytic  oxidizer  that  is  com- 
parable to  the  control  device  used  on  an  affected  defumer  or  coking 
oven; 

OR 

iii.  Capture  emissions  from  the  affected  shape  preheater  and  vent  them 
to  the  control  device  that  is  used  to  control  emissions  from  an  af- 
fected defumer  or  coking  oven,  OR  to  a  comparable  themial  or  cata- 
lytic oxidizer. 

Capture  emissions  from  the  affected  pitch  worthing  tank  and  vent  them 
to  the  control  device  that  is  used  to  control  emissions  from  an  af- 
fected defumer  or  coking  oven,  OR  to  a  comparable  thennal  or  cata- 
lytic oxidizer. 

Use  natural  gas,  or  equivalent,  as  the  kiln  fuel. 

Use  natural  gas,  or  equivalent,  as  the  kiln  fuel. 


1.  Each  affected  source  listed  in 
Table  1  to  this  subpart. 


You  must 


a.  Conduct  performance  tests 


Using 


i.  The  requirements  of  the  general 
provisions  in  subpart  A  of  this 
pari  and  the  requirements  to 
this  subpart. 


According  to  the  following  require- 
ments .  .  . 


(1)  Record  the  date  of  the  test; 
AND 

(2)  Identify  the  emission  source 
that  is  tested; 

AND 

(3)  Collect  and  record  the  cor- 
responding operating  parameter 
and  emission  test  data  listed  in 
this  table  for  each  run  of  the 
performance  test; 

AND 

(4)  Conduct  a  minimum  of  three 
separate  test  runs  during  the 
performance  test; 

AND 

(5)  Repeat  the  performance  test 
at  least  every  5  years; 

AND 

(6)  If  complying  with  ttie  THC  or 
combustion  efficiency  limits 
specified  in  Items  2  through  7  of 
Table  1  to  ttiis  subpart,  repeat 
the  performance  test  under  the 
conditions  specified  in  items 
2(a)(3)  and  (4)  of  this  table. 


\ 
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Table  4  to  Subpart  SSSSS  to  Part  63.— Requirements  for  Performance  Tests— Continued 


For. 


2.  Each  new  or  existing  curing 
oven,  shape  dryer,  and  kiln  that 
is  used  to  process  refractory 
products  that  use  organic  HAP; 
each  new  or  existing  coking 
oven  and  defumer  that  is  used 
to  produce  pitch-impregnated  re- 
fractory products;  each  new 
shape  preheater  that  is  used  to 
produce  pitch-impregnated  re- 
fractory products;  AND  each 
new  or  existing  process  unit  that 
is  exhausted  to  a  thermal  or 
catalytic  oxidizer  that  also  con- 
trols emissions  from  an  affected 
shape  preheater  or  pitch  working 
tank. 


You  must .  . 


b.  Select  the  locations  of  sam- 
pling ports  and  the  number  of 
traverse  points. 


c.  Determine  gas  velocity  and  vol- 
umetric fk>w  rate. 

d.  Conduct  gas  molecular  weight 
analysis. 

e.  Measure  gas  nwisture  content 

a.  Conduct  performance  tests  


3.  Each  affected  continuous  proc- 
ess unit. 


Using  .  .  . 


i.  Method  1  or  1 A  of  40  CFR,  part 
60,  appendix  A. 


Method  2,  2A,  2C,  2D,  2F,  or  2G 
of  40  CFR  part  60,  appendix  A. 

Method  3,  3A,  or  3B  of  40  CFR 
part  60,  appendix  A. 

Method  4  of  40  CFR  part  60,  ap- 
pendix A. 


According  to  the  foltowing  require- 
ments .  .  . 


b.  Satisfy  ttie  applicabie  require- 
n>ents  listed  in  items  3  through 
13  of  this  table. 

a.  Perform  a  minimum  of  3  test 
runs. 


The  appropriate  test  methods 
specified  in  items  1 ,  4  and  5  of 
this  table. 


(1)  to  demonstrate  compliance 
with  the  control  efficiency  (per- 
cent reduction)  limits  specified 
in  items  8  and  9  of  Table  1  to 
this  subpart,  locate  sampling 
sites  at  the  inlet  of  the  control 
device  and  at  either  the  outlet 
of  the  control  device  or  at  the 
stack  prior  to  any  releases  to 
the  atmosphere; 

AND 

(2)  To  demonstrate  compliance 
with  any  other  emission  limit 
specified  in  Table  1  to  this  sub- 
part, locate  all  sampling  sites  at 
the  outlet  of  the  control  device 
or  at  the  stack  prior  to  any  re- 
leases to  the  atmosphere. 

Measure  gas  velocities  and  volu- 
metric flow  rates  at  1-hr  inter- 
vals throughout  each  test  run. 

As  specified  in  the  applicable  test 
method. 

As  specified  in  the  applicable  test 
method. 

(1)  Conduct  the  performance  test 
while  the  source  is  operating  at 
the  maximum  organk:  HAP 
processing  rate  reasonably  ex- 
pected to  occur; 

AND 

(2)  Define  the  maximum  organk: 
HAP  processing  rate  as  the 
combinatk>n  of  process  and 
product  or  products  having  the 
greatest  potential  to  emit  or- 
gans HAP; 

AND 

(3)  Repeat  the  perfonnance  test 
before  starting  production  of 
any  product  for  whteh  the  or- 
gank: HAP  processing  rate  is 
likely  to  exceed  the  maximum 
organk:  HAP  processing  rate 
established  during  most  recent 
perfomfiance  test; 

AND 

(4)  Repeat  the  perfonnance  test 
on  any  affected  uncontrolled 
kiln  foltowing  process  changes 
(e.g.,  shorter  curing  oven  cycle 
time)  that  could  increase  or- 
gank; HAP  emissions  from  the 
affected  kiln. 


Each  test  run  must  be  at  least  1 
hour  in  duration. 
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For.  .  . 

You  must .  .  . 

Using  .  .  . 

According  to  the  following  require- 
ments .  .  . 

b.  Establish  the  operating  limit  for 

i.  Method  311,  OR  MSDS  sheets. 

(1)  Calculate  and  record  the  or- 

the   maximum    organic    HAP 

OR  product  labels  to  determine 

ganic  HAP  contem  of  all  refrac- 

processing rate. 

the   mass  fraction   of   organic 

tory  shapes  that  are  processed 

HAP  in  each  resin,  binder,  or 

during    ttie    performance    test, 

additive;. 

based  on  the  mass  fraction  of 

• 

AND 

organic  HAP  in  the  resins,  bind- 

Product   formulattion    data    that 

ers,  or  additives;  the  mass  frac- 

specify  the    mass   traction    of 

tion  of  each  resin,  binder,  or  ad- 

each resin,  binder,  ar^d  additive 

ditive,  in  the  product;  and  the 

in  the  products  that  are  proc- 

process feed  rate; 

* 

essed  during  the  performance 

AND 

• 

test; 

(2)  Calculate  and  record  the  or- 

' 

AND 

ganic     HAP     processing     rate 

Process  feed  rate  data  (tons  per 

(pounds  per  hour)  for  each  test 

hour). 

run; 
AND 

(3)  Calculate  and  record  the  3-run 
average    organic    HAP    proc- 

« 

essing  rate  as  the  average  of 
the  average  organic  HAP  proc- 
essing rates  for  each  test  run. 

c.  Record  the  operating  tempera- 

Process data 

During  each  test  run  and  at  least 
once  per  hour,  record  the  oper- 

ture of  the  affected  source. 

ating  temperature  in  the  highest 

temperature    zone    of   the   af- 
fected source. 

4.  Each  continuous  process  unit 

a.  Measure  emissions  of  THC  at 

i.  Method  25A  of  40  CFR  part  60, 

(1)    Each   minute,    measure   and 

that  is  subject  to  the  THC  emis- 

the outlet  of  the  control  device 

appendix  A. 

record    the    concentrations    of 

sion  limit  listed  in  item  2(a),  3,  or 

or  in  the  stack. 

THC  in  the  exhaust  stream; 

4  of  Table  1  to  this  subpart. 

AND 

(2)  Provide  at  least  50  1 -minute 
measurements  for  each  valid 
hourty  average  THC  concentra- 
tion. 

(1)  Each  minutes  measure  and 

b.  Measure  emissions  of  O3  at  the 

i.  Method  3A  of  40  CFR  part  60, 

outlet  of  the  control  device  or  in 

appendix  A. 

record  the  concentrations  of  O2 

the  stack. 

in  the  exhaust  stream; 
AND 

• 

(2)  Provide  at  least  50  1 -minute 
measurements   for  each   valid 
hourty  average  0:  concentra- 
tion. 

c.  Detennine  the  average  hourty 

1.  Equation  1  of  § 63.9800(f)(1)  ... 

(1)  Calculate  the  hourty  average 

THC  concentrati  on,  corrected 

THC  and  O2  concentratbns  for 

to  18  percent  O2. 

each  hour  of  the  performance 
test  as  the  average  of  ttie  1- 
minute  THC  and  O2  measure- 
ments; 

AND 

(2)  Correct  the  hourty  average 
THC  concentration  to  18  per- 
cent O2  using  Equation  1  of 
§63.9800(0(1). 

d.  Determine  the  3-hour  block  av- 

i. The  hourty  average  concentrati 

(1)    Cateulate    the    hourty    THC 

erage          THC          emission 

on  of  THC,  con-ected  to  18  per- 

emission    concentration,     cor- 

concentrati on,  corrected  to  18 

cent  O2. 

rected  to   18  percent  O2,   for 

percent  O2. 

each  hour  of  the  performance 
test; 

AND 

(2)  Calculate  the  3-hour  block  av- 
erage THC  emission  concentra- 

• 

tton,   con-ected  to   18  percent 
O2.  as  the  average  of  the  hour- 
ly THC  emission  concentrations 
conBcted  to  18  percent  O2. 

• 
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For 


5.  Each  continuous  process  unit 
that  is  subject  to  the  combustion 
efficiency  limit  listed  in  item  2(b) 
of  Table  1  to  this  subpart. 


6.  Continuous '  process  units  that 
are  equipped  with  a  thermal  oxi- 
dizer. 


You  must 


a.  Measure  emissions  of  THC  at 
the  outlet  of  the  control  device 
or  in  the  stack. 


b.  Measure  emissions  of  CO2  at 
the  outlet  of  the  control  device. 


c.  Measure  emissions  of  CO  at 
the  outlet  of  the  control  device. 


d.  Determine  the  3-hour  block  av- 
erage combustion  efficiency. 


a.  Establish  the  operating  limit  for 
the  minimum  thermal  oxidizer 
combustbn  chamber  tempera- 
ture. 


Using 


Method  25A  of  40  CFR  part  60, 
appendix  A. 


i.  Method  3A  of  40  CFR  part  60, 
appendix  A. 


i.  Method  10  of  40  CFR  part  60, 
appendix  A. 


i.  The  hourly  average  concentra- 
tions of  CO2,  CO,  and  THC. 


According  to  the  folbwing  require- 
ments .  .  . 


i.  Continuous  recording  of  the  out- 
put of  the  combustk>n  chamber 
temperature  measurement  de- 
vice. 


(1)  Each  minute,  measure  and 
record  the  concentrations  of 
THC  in  the  exhaust  stream; 

AND 

(2)  Provide  at  least  50  1 -minute 
measurements  for  each  valid 
hourly  average  THC  concentra- 
tion. 

(1)  Each  minute,  measure  and 
record  the  concentrations  of 
CO2  in  the  exhaust  stream; 

AND 

(2)  Provide  at  least  50  1 -minute 
measurements  for  each  valid 
hourly  average  CO2  concentra- 
tion; 

AND 

(3)  Calculate  the  hourly  average 
CO2  concentration  for  each 
hour  of  the  performance  test. 

(1)  Each  minute,  measure  and 
record  the  concentrations  of  CO 
in  the  exhaust  stream; 

AND 

(2)  Provide  at  least  50  1 'minute 
measurements,  for  each  valid 
hourly  average  CO  concentra- 
tion; 

AND 

(3)  Cak:ulate  the  hourly  average 
CO  concentration  for  each  hour 
of  the  pfertomiance  test. 

(1)  Calculate  the  hourly  average 
combustion  efficiency  for  each 
hour  of  the  performance  test 
according  to  Equation  2  of 
§  63.9800(f)(2); 

AND 

(2)  Calculate  the  3-hour  block  av- 
erage combustkin  efficiency  as 
the  average  of  the  three  hourly 
average  combustion  effi- 
ciencies. 

(1)  At  least  every  15  minutes, 
measure  and  record  the  ther- 
mal oxidizer  combustion  cham- 
ber temperature; 

AND 

(2)  Provide  at  least  one  measure- 
ment during  at  least  three  15- 
minute  periods  per  hour  of  test- 
ing; 

AND 

(3)  Calculate  the  hourly  average 
themial  oxidizer  combustion 
chamber  temperature  for  each 
hour  of  the  performance  test. 
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For.  . 


7.  Continuous  process  units  that 
are  equipped  with  a  catalytic  oxi- 
dizer. 


8.   Each  affected  batch   process 
unit. 


You  must 


a.  Establish  the  operating  limit  for 
the  minimum  temperature  at  the 
inlet  of  the  oxidizer  catalyst 
bed.. 


a.  Perform  a  minimum  of  3  test 
runs. 


Using 


I.  Continuous  recording  of  the  out- 
put of  the  temperature  meas- 
urement device.. 


According  to  the  following  require- 
ments .  .  . 


The  appropriate  test  methods 
specified  in  ites  1,  9.  and  10  of 
this  table. 


(1)  At  least  every  15  minutes, 
measure  and  record  the  tem- 
perature at  the  oxidizer  catalyst 
bed  inlet; 

AND 

(2)  Provide  at  least  one  catalyst 
bed.  bed  inlet  temperature 
measurement  during  at  least 
three  15-minute  periods  per 
hour  of  testing; 

AND 

(3)  Calculate  the  houriy  average 
catalyst  bed  inlet  temperature 
for  each  hour  of  the  pertomi- 
ance  test. 

(1)  Each  test  run  must  begin  with 
the  start  of  a  batch  cycle,  ex- 
cept as  specified  in  items 
8(a)(i)(3)  of  this  table; 

AND 

(2)  Each  test  run  must  continue 
until  the  end  of  the  batch  cycle, 
except  as  specified  in  items 
8(a)(i)(3)  and  (4)  of  this  table: 

AND 

(3)  If  you  develop  an  emissions 
profile,  as  described  in 
§  63.9802(a),  you  can  limit  each 
test  ain  to  the  4-hour  THC  peak 
emissions  period; 

AND 

(4)  If  you  do  not  develop  an  emis- 
sions profile,  a  test  run  can  t>e 
stopped  and  the  results  of  that 
run  considered  complete  if  you 
measure  emissions  continu- 
ously until  at  least  3  hours  after 

'  the  affected  process  unit 
reaches  maximum  temperature, 
AND  emissions  of  THC  are  not 
increasing  during  the  3-hour  pe- 
riod since  maximum  process 
temperature  was  reached,  AND 
the  concentration  of  THC  at  the 

.inlet  to  the  control  device  does 
not  exceed  20  ppmvd,  cor- 
rected to  18  percent  oxygen, 
OR  the  emission  limits  listed  in 
items  5  and  6  of  Table  1  to  this 
subpart  have  been  met  during 
each  of  the  final  three  1-hour 
periods  of  the  test  run,  AND,  for 
sources  equipped  with  a  ther- 
mal or  catalytic  oxidizer,  at  least 
1  hour  has  passed  since  any 
reduction  in  the  operating  tem- 
perature of  the  oxidizer,  as 
specified  in  item  13  of  this 
table. 
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For 


9.  Each  batch  process  unit  that  is 
subject  to  the  THC  emission 
limit  listed  in  item  5(a),  6,  or  7  of 
Table  1  to  this  subpart. 


You  must 


b.  Establish  the  operating  limit  for 
the  maximum  organic  HAP 
processing  rate. 


0.  Record  the  batch  cycle  time 


d.  Record  the  operating  tempera- 
ture of  the  affected  source. 


a.  Measure  emissions  of  THC  at 
the  outlet  of  the  control  device 
or  in  the  stack. 


b.  Measure  emissions  of  the  out- 
let of  \t\e  control  device  or  in 
the  stack. 


c.  Determine  the  average  hourly 
THC  concentration,  con-ected  to 
18  percent  O2. 


Using 


d.  Determine  the  rolling  3-hour  av- 
erage THC  emission  concentra- 
tions, corrected  to  18  percent 
O2,  for  each  test  mn. 


i.  Method  311,  OR  MSDS  sheets, 
OR  product  labels  to  determine 
the  mass  fraction  of  organic 
HAP  in  each  resin,  binder,  or 
additive; 

AND 

ii.  Product  forumlation  data  that 
specify  the  mass  fraction  of 
each  resin,  binder,  and  additive 
in  the  products  that  are  proc- 
essea  during  the  performance 
test; 

AND 

iii.  Batch  weight  (tons). 


According  to  the  following  require- 
ments .  .  . 


Process  data 


Process  data 


i  Method  25A  of  40  CFR  part  60. 
appendix  A. 


i.  Method  3A  of  40  CFR  part  60, 
appendix  A. 


i.  Equation  1  of  §  63.9800(f)(1) 


The  houriy  average  concentra- 
tions of  THC,  corrected  to  18 
percent  O2. 


(1)  Calculate  and  record  the  or- 
ganic HAP  content  of  all  refrac- 
tory shapes  that  are  processed 
during  the  performance  test, 
based  on  the  mass  fraction  of 
organic  HAP  in  the  resins,  bind- 
ers, or  additives;  the  mass  frac- 
tion of  each  resin,  binder,  or  ad- 
ditive, in  the  product,  and  the 
batch  weight  prior  to  proc- 
essing; 

AND 

(2)  Calculate  and  record  the  or- 
ganic HAP  processing  rate 
(pounds  per  batch)  for  each 
test  run; 

AND 

(3)  Calculate  and  record  the  3-run 
average  organk:  HAP  proc- 
essing rate  as  the  average  of 
the  average  organic  HAP  proc- 
essing rates  for  each  test  run. 

Record  the  total  elapsed  time 
from  start  to  completion  of  the 
batch  cycle. 

Record  the  operating  temperature 
of  the  affected  source  at  least 
once  every  hour  of  the  perform- 
ance test. 

(1)  Each  minute,  measure  and 
record  the  concentrations  of 
THC  in  the  exhaust  stream; 

AND 

(2)  Provide  at  least  50  1 -minute 
measurements  for  each  valid 
hourly  average  THC  concentra- 
tion. 

(1)  Each  minute,  measure  and 
record  the  concentrations  of  O2 
in  the  exhaust  stream; 

AND 

(2)  Provide  at  least  50  1 -minute 
measurements  for  each  valid 
hourly  average  O:  concentra- 
tton. 

(1)  Cateulate  tfie  hourly  average 
THC  and  O2  concentrations  for 
each  hour  of  the  perfonnance 
test  as  the  average  of  the  1- 
minute  THC  and  O2  measure- 
ments; 

AND 

(2)  Correct  the  hourly  average 
THC  concentration  to  18  per- 
cent O2  using  Equatton  1  of 
§  63.9800(f)(1). 

Calculate  the  rolling  3-hour  aver- 
age THC  emission  concentra- 
tion as  the  average  of  the  hour- 
ly THC  emission  concentra- 
tions, con-ected  to  18  percent 
O2,  for  each  period  of  3  con- 
secutive hours  during  each  test 
run. 


■or 


10.  Batch  process  units  that  are 
subject  to  the  combustion  effi- 
ciency limit  listed  in  item  5(b)  of 
Table  1  to  this  subpart. 
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You  must .  .  . 


e.  Determine  the  average  of  the 
highest  rolling  3-hour  average 
THC  concentrations,  corrected 
to  18  percent  O2. 


a.  Measure  emissions  of  THC  at 
the  outlet  of  the  control  device 
or  in  the  stack. 


b.  Measure  emissions  of  CO2  at 
the  outlet  of  the  control  devk:e. 


c.  Measure  emissions  of  CO  at 
the  outlet  of  the  control  devk^e. 


Using  . 


1.  Batch  process  units  that  are 
equipped  with  a  tfiemial  oxidizer. 


d.  Determine  the  rollowing  3-hour 
average  combustion  efficiencies 
for  each  test  run. 


e.  Determine  the  average  of  the 
highest  rolling  3-hour  average 
combustion  efficiencies. 


a.  Establish  the  operating  limit  for 
the  minimum  thermal  oxidizer 
combustion  chamber  tempera- 
ture. 


The  rolling  3-hour  average  THC 
emission  concentrations,  cor- 
rected to  18  percent  O2. 


i.  Method  25A  of  40  CFR  part  60, 
appendix  A. 


i.  Method  3A  of  40  CFR  pari  60, 
appendix  A. 


i.  Method  10  of  40  CFR  part  60. 
appendix  A. 


The   hourly   average   concentra- 
tions of  CO2,  CO.  and  THC. 


The  rolling  3-hour  average  com- 
bustion efficiencies. 


i.  Continuous  recording  of  the  out- 
put of  the  combustion  chamber 
temperature  measurement  de- 
vice. 


According  to  the  following  require- 
ments .  .  . 


Calculate  the  average  of  the  high- 
est rolling  3-hour  average  THC 
concentrations,  corrected  to  18 
percent  O2,  as  the  average  of 
the  highest  rolling  3-hour  THC 
emission  concentrations,  cor- 
rected to  18  percent  O2.  tor 
each  test  ain. 

(1)  Each  minute,  measure  and 
record  the  concentrations  of 
THC  In  the  exhaust  stream; 

AND 

(2)  Provide  at  least  50  1 -minute 
measurements  for  each  valid 
hourly  average  THC  concentra- 
tion. 

(1)  Each  minute,  measure  and 
record  the  concentrations  of 
CO2  in  the  the  exhaust  stream; 

•AND 

(2)  Provide  at  least  50  1 -minute 
measurements  for  each  valid 
hourly  average  CO2  concentre- 
tton; 

AND 

(3)  Calculate  the  hourly  average 
CO2  concentration  for  each 
hour  of  the  performance  test. 

(1)  Each  minute,  measure  and 
record,  the  concentrations  of 
CO  in  the  exhaust  stream; 

AND 

(2)  Provide  at  least  50  1 -minute 
measurements  for  each  valid 
hourly  average  CO  concentra- 
tk)n; 

AND 

(3)  Calculate  the  hourly  average 
CO  concentration  for  each  hour 
of  the  performance  test 

Calculate  the  the  rolling  3-hour 
average  combustion  efficiency 
as  theaverage  of  the  hourly 
combustion  efficiencies  effi- 
ciencies according  to  Equation 
2  of  §63  9800(f)(2)  for  each  pe- 
riod of  3  consecutive  hours  dur- 
ing each  test  run. 

Cakxilate  the  average  3-hour  av- 
erage combustion  efficiencies 
as  the  average  of  the  highest 
rolling  3-hour  combustion  effi- 
ciencies for  each  test  run. 

(1)  At  least  every  15  minutes, 
measure  and  record  the  ther- 
mal oxidizer  combustion  cham- 
ber temperature; 

AND 

(2)  Provide  at  least  one  tempera- 
ture measure  during  at  least 
three  15-minute  periods  per 
hour  of  testing; 

AND 

(3)  Calculate  the  hourly  average 
temperature  for  each  hour  of 
the  performance  test. 
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For.  .  . 


You  must 


Using 


According  to  the  following  require- 
ments .  .  . 


12.  Batch  process  units  that  are 
equipped  with  a  catlytic  oxidizer. 


a.  Establish  the  operating  limits 
for  the  minimum  temperature- at 
the  inlet  of  the  oxidizer  catalyst 
bed. 


1.  Continuous  recording  of  the  out- 
put of  the  temperature  meas- 
urement device. 


13.  Batch  process  units  that  are 
equipped  with  a  thermal  and 
catalytic  oxidizer. 


a.  During  each  test  mn,  maintain 
the  operating  temperature  of 
the  oxidizer  until  emission  lev- 
els allow  the  oxidizer  to  be  shut 
off  or  the  operating  temperature 
of  the  oxidizer  to  be  reduced. 


14.  Each  new  continuous  kiln  that 
is  used  to  process  clay  refrac- 
tory products. 


a.  Measure  emissions  of  HF  and 
HC. 


Method  26A  of  40  CFR  part  60, 
appendix  A. 


(1)  At  least  every  15  minutes, 
measure  and  record  the  tem- 
perature at  the  oxidizer  catalyst 
bed  inlet; 

AND 

(2)  Provide  at  least  one  catalyst 
bed  inlet  temperature  measure- 
ment during  at  least  three  15- 
minute  periods  per  hour  of  test- 
ing; 

AND 

(3)  Calculate  the  hourly  average 
catalyst  bed  inlet  temperature 
for  each  hour  of  the  perform- 
ance test. 

(1)  The  oxidizer  can  be  shut  off  or 
the  oxidizer  operating  tempera- 
ture can  be  reduced  If  at  least  3 
hours  have  passed  since  ttie 
affected  process  unit  reached 
maximum  temperature; 

AND 

(2)  The  applicable  emission  limit 
specified  in  items  5(a)  and  (b) 
of  Table  1  to  this  subpart  is  met 
during  each  of  the  previous 
three  1-hour  periods 

AND 

(3)  Average  hourly  THC  emis- 
sions are  not  increasing  during 
ttie  3-hour  period  since  meix- 
imum  process  temperature  was 
reached; 

AND 

(4)  The  average  THC  concentra- 
tion at  the  inlet  to  the  oxidizer 
has  not  exceeded  20  ppmvd, 
corrected  to  18  percent  oxygen, 
for  at  least  1  hour,  OR  the  ap- 
plicable emission  limit  specified 
in  items  5(a)  and  (b)  of  Table  1 
to  this  subpart  is  met  during 
each  of  the  four  1 5-minute  peri- 
ods immediately  following  ttie 
oxidizer  temperature  reduction; 

AND 

(5)  If  ttie  applicable  emission  limit 
specifiefd  in  items  5(a)  and  (b) 
of  Table  1  to  this  subpart  is  not 
met  during  any  of  the  four  15- 
minute  periods  immediately  fol- 
lowing the  oxidizer  temperature 
reduction,  you  must  return  the 
oxidizer  to  its  normal  operating 
temperature  as  soon  as  pos- 
sible and  maintain  that  tem- 
perature for  at  least  1  hour; 

AND 

(6)  You  must  continue  the  test  run 
until  the  applicable  emission 
limit  specified  In  items  5(a)  and 
(b)  of  Table  1  to  this  subpart  is 
met  for  at  least  four  consecutive 
1 5-minute  periods  that  imme- 
diately follow  the  temperature 
reduction 

Conduct  the  test  while  the  emis- 
sions units  is  operating  at  the 
maximum  production  level. 


=or. 
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Table  4  to  Subpart  SSSSS  to  Part  63.— Requirements  for  Performance  Tests— Continued 


16.  Each  new  batch  process  l(iln 
that  is  used  to  process  clay  re- 
fractory products. 


You  must . 


b.  Perform  a  minimum  of  3  test 
runs. 

c.  If  complying  with  the  produc- 
tion— based  HF  or  HCI  emis- 
sion limits  specified  in  items 
8(a)  and  (b)  of  table  1  to  this 
subpart,  record  the  uncalcined 
clay  processing  rate. 


d.  If  complying  with  the  produc- 
tion— based  HF  emission  limit 
specified  in  item  8(a)  of  Table  1 
to  this  subpart,  determine  the  3- 
hour  block  average  production- 
based  HF  emission  rate. 


e.  If  complying  with  the  produc- 
tion-based HCI  emission  limit 
specified  in  item  8(b)  of  Table  1 
to  this  subpart,  determine  the  3- 
hour  block  average  production- 
based  HCI  emission  rate. 


f.  If  complying  with  the  percent 
HF  reduction  emission  limit 
specified  in  item  8(a)  of  Table  1 
to  this  subpart,  determine  the  3- 
hour  block  average  percent  HF 
reduction. 


g.  If  complying  with  the  percent 
HCI  reduction  emission  limit 
specified  in  Item  8(b)  of  Table  1 
to  this  subpart,  determine  the  3- 
hour  block  average  percent  HCI 
reduction. 


a.  Measure  emissions  of  HF  and 
HCI. 


Using 


The  appropriate  test  methods 
specified  In  items  1  and  14(a) 
of  this  table. 

i.  Production  data; 

AND 

ii.  Product  formulation  data  that 
specify  the  mass  fraction  of 
uncalcined  clay  in  the  products 
that  are  processed  during  the 
performance  test. 


i.  The  houriy  HF  emission  rate; 
AND 

ii.  The  average  uncalcined  clay 
processing  rate. 


i.  The  houriy  HCI  emission  rate;  ... 
AND 

ii.  The  average  uncalcined  clay 
processing  rate. 


i.  The  houriy  average  HF  emis- 
sion rates  at  the  Inlet  and  outlet 
to  the  control  device. 


i.  The  houriy  average  HCI  emis- 
sion rates  at  the  inlet  and  outlet 
to  the  control  device. 


Method  26A  of  40  CFR  part  60, 
appendix  A. 


According  to  the  following  require- 
ments .  .  . 


Each  test  run  must  be  at  least  1 
hour  in  duration. 

(1)  Record  the  production  rate 
(tons  per  hour  of  fired  product); 

AND 

(2)  Calculate  and  record  the  aver- 
age rate  at  which  uncakrined 
clay  is  processed  (tons  per 
hour)  for  each  test  run; 

AND 

(3)  Calculate  and  record  the  3-run 
average  uncalcined  clay  proc- 
essing rate  as  the  average  of 
the  average  uncalcined  clay 
processing  rates  for  each  test 
run. 

(1)  Calculate  the  houriy  produc- 
tion-based HF  emission  rate  for 
each  test  run  using  Equatkxi  3 
of  §  63.9800(f)(3); 

AND 

(2)  Calculate  the  3-hour  block  av- 
erage production-based  HF 
emission  rate  as  the  average  of 
the  houriy  production-based  HF 
emission  rates  for  each  test 
run. 

(1)  Calculate  the  houriy  produc- 
tion-based HCI  emission  rate 
for  each  test  run  using  Equation 
3  of  §  63.9800(f)(3); 

AND 

(2)  Calculate  the  3-hour  block  av- 
erage production-based  HCI 
emission  rate  as  the  average  of 
the  houriy  production -based 
HCI  emission  rates  for  each  test 
run. 

(1)  Calculate  the  houriy  percent 
HF  reduction  using  Equation  4 
of  §  63.9800(f)(4); 

AND 

(2)  Calculate  the  3-hour  block  av- 
erage HF  percent  reduction  as 
the  average  of  the  houriy  HF 
reductions 

(1)  Calculate  the  houriy  percent 
HCI  reduction  using  Equation  4 
of  §  63.9800(f)(4); 

AND 

(2)  Calculate  the  3-hour  block  av- 
erage HCI  percent  reduction  as 
the  average  of  the  houriy  per- 
cent HCI  reductions. 

Conduct  the  test  while  the  emis- 
sions units  is  operating  at  ttie 
maximum  production  level. 
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For 


You  must 


b.  Perform  a  minimum  of  3  test 
runs. 


c.  Record  the  average  uncalcined 
clay  processing  rate. 


d.  Determine  the  3-run  block  aver- 
age percent  HF  reduction  for 
the  3-hour  HF  peak  emissk>ns 
period. 


Using 


i.  The  appropriate  test  methods 
specified  in  items  1  and  15(a) 
of  this  table. 


i.  Batch  weight  data; 

AND 

ii.  Product  formulation  data  that 
specify  ttie  mass  fraction  of 
uncak;ined  clay  in  the  refractory 
products  processed  during  the 
performance  test 


i.  The  houriy  average  HF  emis- 
sion rates  at  the  inlet  and  outlet 
to  the  control  device. 


According  to  the  following  require- 
ments .  .  . 


(1)  Each  test  run  must  consist  of 
a  series  of  1-hour  Method  26A 
runs,  beginning  with  the  start  of 
a  batch  cycle,  except  as  speci- 
fied in  item  15(b)(i)(3)  of  this 
table; 

AND 

(2)  Each  te^t  run  must  continue 
until  the  end  of  the  batch  cycle, 
except  as  specified  in  item 
15(b)(i)(3)  of  this  table; 

AND 

(3)  If  you  develop  an  emissions 
profile,  as  described  in 
§ 63.9802(b),  you  can  limit  each 
test  run  to  the  3-hour  HF  peak 
emissions  period. 

(1)  Record  the  batch  weight  (tons 
per  batch); 

AND 

(2)  Cak:ulate  and  record  the  aver- 
age rate  at  which  uncalcined 
day  is  processed  (tons  per 
batch)  for  each  test  run; 

AND 

(3)  Cak:ulate  and  record  the  3-run 
average  uncalcined  clay  proc- 
essing rate  as  the  average  of 
the  average  uncak:ined  clay 
processing  rates  for  each  test 
run. 

(1)  For  each  test  run,  determine 
the  3-hour  HF  peak  emissions 
period,  as  defined  in  §63.9826. 

(2)  Calculate  the  percent  HF  re- 
duction for  each  hour  of  the  3- 
hour  HF  peak  emissk>ns  period 
using  Equation  4  of 
§  63.9800(f)(4); 

AND 

(3)  Cakujiate  the  average  percent 
HF  reductbn  for  each  test  run 
as  the  average  of  the  houriy 
percent  HF  reductions  for  the  3- 
hour  HF  peak  emisskxis  period 
for  that  run; 

AND 

(4)  Calculate  the  3-run  bkxk  aver- 
age HF  percent  reduction  as 
the  average  of  the  percent  HF 
reductkms  for  each  run. 
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Table  4  to  Subpart  SSSSS  to  Part  63.— Requirements  for  Performance  Tests— Continued 


For 


'  6.  Each  new  kiln  that  is  used  to 
process  clay  refractory  products 
and  is  equipped  with  a  DIFF  or 
DLS/FF. 


You  must 


e.  Determine  the  3-run  block  aver- 
age percent  HCI  reduction  for 
the  3-hour  HF  peak  emissions 
period. 


a.  Document  conformance  with 
specifications  and  requirements 
of  the  bag  leak  detection  sys- 
tem. 


b.  Establish  the  operating  limit  for 
the  maximum  average  fabric  fil- 
ter inlet  temperature. 


c.  Establish  the  operating  limit  for 
the  lime  feeder  setting. 


Using 


i.  The  houriy  average  HCI  emis- 
sion rates  at  the  inlet  and  outlet 
to  the  control  device. 


Data  from  installation  and  calibra- 
tion of  the  bag  leak  detection 
system. 


i.  Data  from  the  temperature 
measurement  device  during  the 
performance  test. 


i.  Data  from  the  lime  feeder  dur- 
ing the  perfomiance  test. 


According  to  the  following  require- 
ments .  .  . 


(1)  For  each  test  run,  determine 
the  3-hour  HF  peak  emissions 
period,  as  defined  in  §63.9826. 

(2)  Calculate  the  percent  HCI  re- 
duction for  each  hour  of  the  3- 
hour  HF  peak  emissions  period 
using  Equation  4  of 
§  63.9800(f)(4); 

AND 

(3)  Calculate  the  average  percent 
HCI  reduction  for  each  test  run 
as  the  average  of  the  houriy 
percent  HCI  reductions  for  the 
3-hour  HF  peak  emissions  pe- 
riod for  tfiat  run; 

AND 

(4)  Calculate  the  3-run  block  aver- 
age HCI  percent  reduction  as 
the  average  of  the  percent  HCI 
reductions  for  each  run 

Submit  analyses  and  supporting 
documentation  demonstrating 
conformance  with  EPA  guid- 
ance and  specifications  for  bag 
leak  detection  systems  as  part 
of  the  Notification  of  Compli- 
ance Status. 

(1)  At  least  every  15  minutes, 
measure  and  record  the  tem- 
perature at  the  inlet  to  the  fab- 
ric filter; 

AND 

(2)  Provide  at  least  one  tempera- 
ture measurement  during  at 
least  three  15-minute  periods 
per  hour  of  testing; 

AND 

(3)  Calculate  the  houriy  average 
temperature  for  each  hour  of 
the  perfonnance  test; 

AND 

(4)  Calculate  and  record  the  3- 
hour  block  average  temperature 
as  the  average  of  the  houriy  av- 
erage temperatures. 

(1)  For  continuous  lime  injection 
systems,  ensure  that  lime  in  the 
feed  hopper  or  silo  Is  free-flow- 
ing at  all  times  during  the  per- 
formance test; 

AND 

(2)  Record  the  feeder  setting  for 
the  three  test  runs; 

AND 

(3)  If  the  teed  rate  setting  varies 
during  the  three  test  runs,  cal- 
culate and  record  the  average 
feed  rate  from  the  three  test 
runs. 
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Table  4  to  Subpart  SSSSS  to  Part  63.— Requirements  for  Performance  Tests— Continued 


For 


17.  Each  new  kiln  that  Is  used  to 
process  clay  refractory  products 
and  is  equipped  with  a  DLS/FF. 


■18.  Each  new  kiln  that  Is  used  to 
process  clay  refractory  products 
and  is  equipped  with  a  WS. 


You  must 


a.  Establish  the  operating  limit  for 
the  minimum  average  water  in- 
jection. 


a.  Establish  the  operating  limit  for 
the  minimum  average  scrubber 
pressure  drop. 


b.  Establish  the  operating  limit  for 
the  minimum  average  scrubber 
liquid  pH. 


c.  Establish  the  operating  limit  for 
the  minimum  average  scrubber 
liquid  flow  rate. 


Using 


Data  from  the  water  injection 
rate  measurement  device  dur- 
ing the  performance  test. 


i.  Data  from  the  pressure  drop 
measurement  device  during  the 
performance  test. 


1.  Data  from  the  pH  measurement 
device  during  the  performance 
test. 


1.  Data  from  the  flow  rate  meas- 
urement device  during  the  per- 
formance test. 


According  to  the  following  require- 
ments .  .  . 


(1)  At  least  every  15  minutes, 
measure  the  water  injection 
rate; 

AND 

(2)  Provide  at  least  one  water  in- 
jection rate  measurement  dur- 
ing at  least  three  15-minute  pe- 
riods per  hour  of  testing; 

AND 

(3)  Calculate  and  record  the  3- 
hour  block  average  water  injec- 
tion rate  as  the  average  of  the 
houriy  average  water  injection 
rates. 

(1)  At  least  every  15  minutes, 
measure  the  scrubber  pressure 
drop; 

AND 

(2)  Provide  at  least  one  pressure 
drop  measurement  during  at 
least  three  15-minute  periods 
per  hour  of  testing; 

AND 

(3)  Calculate  the  average  hourty 
pressure  drop  for  each  hour  of 
the  performance  test; 

AND 

(4)  Calculate  and  record  the  3- 
hour  block  average  pressure 
drop  as  the  average  of  the 
houriy  average  pressure  dnsps. 

(1)  At  least  every  15  minutes, 
measure  scrubber  liquid  pH; 

AND 

(2)  Provide  at  least  one  pH  meas- 
urement during  at  least  three 
15-mlnute  periods  per  hour  of 
testing; 

AND 

(3)  Calculate  the  average  hourty 
pH  values  for  each  hour  of  the 
performance  test; 

AND 

(4)  Calculate  and  record  the  3- 
hour  block  average  liquid  pH  as 
the  average  of  the  hourty  aver- 
age pH  measurements. 

(1)  At  least  every  15  minutes, 
measure  the  scrubber  liquid 
flow  rate; 

AND 

(2)  Provide  at  least  one  flow  rate 
measurement  during  at  least 
three  15-minute  periods  per 
hour  of  testing; 

AND 

(3)  Calculate  the  average  houriy 
liquid  flow  rate  for  each  hour  of 
the  performarrce  test; 

AND 

(4)  Calculate  and  record  the  3- 
hour  bkx:k  average  liquid  flow 
rate  as  the  average  of  the  aver- 
age hourty  liquid  fl&w  rates. 


■or 


As  stated  in  §63.9806,  you  must  show  initial  compliance  with  the  emission  limits  for  affected  sources  according 
o  the  following  table: 

Table  5  to  Subpart  SSSSS  of  Part  63.— Initial  Compliance  With  Emission  Limits 


=or, 
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Table  4  to  Subpart  SSSSS  to  Part  63.— Requirements  for  Performance  Tests— Continued 


You  must 


d.  Establish  the  operating  limit  for 
the  mInimulVi  average  scrubber 
chemical  feed  rate. 


Using 


1.  Data  from  the  chemical  feed 
rate  measurenrient  device  dur- 
ing the  performance  test. 


According  to  the  following  require- 
ments .  .  . 


(1)  At  least  every  15  minutes, 
measure  the  scnjbber  chemical 
feed  rate; 

AND 

(2)  Provide  at  least  one  chemical 
feed  rate  measurement  during 
at  least  three  1 5-minute  periods 
per  hour  of  testing; 

AND 

(3)  Calculate  the  average  hourty 
chemical  feed  rate  for  each 
hour  of  the  performance  test; 

AND 

(4)  Calculate  and  record  ttie  3- 
hour  block  average  chemical 
feed  rate  as  the  average  of  the 
hourty  average  chemical  feed 
rates. 


.  Each  affected  source  listed  in  Table  1  to  this 
subpart. 


For  the  following  emission  limit 


a.   Each  applicable  emission  limit  listed  in 
Table  1  to  this  subpart. 


.  Each  new  or  existing  curing  oven,  shape 
dryer,  and  kiln  that  is  used  to  process  refrac- 
tory products  that  use  organic  HAP;  each 
new  or  existing  coking  oven  and  defumer  that 
is  used  to  produce  pitch-impregnated  refrac- 
tory products;  each  new  shape  preheater  that 
is  used  to  produce  pitch-impregnated  refrac- 
tory products;  AND  each  new  or  existing 
process  unit  that  is  exhausted  to  a  thermal  or 
catalytic  oxidizer  that  also  controls  emissions 
from  an  affected  shape  preheater  or  pitch 
working  tank. 

Each  affected  continuous  process  unit  that  is 
subject  to  the  THC  emission  concentration 
limit  listed  in  item  2(a),  3,  or  4  of  Table  1  to 
this  subpart. 

Each  affected  continuous  process  block  unit 
that  is  subject  to  the  combustion  efficiency 
limit  listed  in  item  2(b)  of  Table  1  to  this  sub- 
part. 

Each  affected  batch  process  unit  subject  to 
the  THC  emission  concentration  limit  listed  in 
item  5(a),  6,  or  7  of  Table  1  to  this  subpart. 


You  have  demonstrated  initifU  compliance  if 


As  specified  in  items  3  and  4  of  this  table 


The  average  THC  concentration  must  not  ex- 
ceed 20  ppmvd,  corrected  to  1 8  percent  O2. 


The    average    combustion    efficiency    must 
equal  or  exceed  99.8  percent. 


The  average  THC  concentration  must  not  ex- 
ceed 20  ppmvd,  corrected  to  18  percent  O:. 


i.  Emissions  measured  using  the  test  methods 
specified  in  Table  4  to  this  subpart  satisfy 
the  applicable  emission  limits  specified  in 
Table  1  to  this  subpart; 

AND 

ii.  You  establish  and  have  a  record  of  the  op- 
erating limits  listed  in  Table  2  to  this  sub- 
part over  the  performance  test  period; 

AND 

ill.  You  report  the  results  of  the  performance 
test  in  the  Notification  of  Compliance  Sta- 
tus, as  specified  by  §63.9812  (e)(1)  and 
(2). 

You  have  satisfied  the  applicable  require- 
ments specified  in  Items  3  and  4  of  this 
table. 


The  3-hour  block  average  THC  emission  con- 
centration measured  during  the  perform- 
ance test  using  Method  25A  is  equal  to  or 
less  than  20  ppmvd,  con-ected  to  18  per- 
cent oxygen. 

The  3-hour  average  combustion  efficiency 
measured  during  the  performance  test 
using  Methods  3A,  10,  and  25A  and  cal- 
culated using  Equation  2  in  §  63.9800(f)  is 
equal  to  or  greater  than  99.8  percent. 

The  average  of  the  highest  rolling  3-hour  av- 
erage THC  emission  concentrations  meas- 
ured during  the  performance  test  using 
Method  25A  is  equal  to  or  less  than  20 
ppmvd,  corrected  to  18  percent  oxygen. 
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Table  5  to  Subpart  SSSSS  of  Part  63.— Initial  Compliance  With  Emission  Limits— Continued 


For.  .  . 


For  the  following  emission  limit .  . 


You  have  demonstrated  Initial  compliance  if 


6.  Each  affected  batch  process  unit  that  is  sub- 
ject to  the  combustion  efficiency  limit  listed  in 
item  5<b)  of  Table  1  to  this  subpart. 


7.  Each  affected  process  unit  that  Is  equipped 
with  a  control  device  other  than  a  thermal  or 
catalytic  oxidizer. 


8.  Each  new  kiln  that  is  used  to  process  clay 
refractory  products. 


9.  Each  affected  continuous  kiln 


10.  Each  affected  batch  process  kiln 


The    average    combustion    efficiency    must 
equal  or  exceed  99.8  percent. 


a.  The  average  THC  concentration  must  not 
exceed  20  ppmvd. 


As  specified  in  items  9  and  10  of  this  table  .... 


a.  The  average  HF  emissions  must  not  ex- 
ceed 0.001  kg/Mg  (0.002  lb/ton)  of 
uncalclned  clay  processed,  OR  the  average 
uncontrolled  HF  emissions  must  be  reduced 
by  at  least  99.5  percent. 


b.  The  average  HCI  emissions  must  not  ex- 
ceed 0.0025  kg/Mg  (0.005  lb/ton) 
uncalclned  clay  processed,  OR  the  average 
uncontrolled  HCI  emissions  must  be  re- 
duced by  at  least  98  percent. 


a.  The  average  uncontrolled  HF  emissions 
must  be  reduced  by  at  least  99.5  percent. 

b.  The  average  uncontrolled  HCI  emission 
must  be  reduced  by  at  least  98  percent. 


The  average  of  the  highest  rolling  3-hour  av- 
erage combustion  efficiencies  measured 
during  the  performance  test  using  Methods 
3A,  10,  and  25A  and  calculated  using 
Equation  2  in  §e3.9800(f)  is  equal  to  or 
greater  than  99.8  percent. 

i.  You  have  installed  a  THC  OEMS  at  the  out- 
let of  the  control  device  or  in  the  stack  of 
the  affected  source; 

AND 

ii.  You  have  satisfied  the  requirements  of  PS- 
8  of  40  CFR  part  60,  appendix  B. 

You  have  satisfied  the  applicable  require- 
ments specified  in  items  9  and  10  of  this 
table. 

i.  The  average  HF  emissions  measured  dur-- 
ing  the  perfomnance  test  using  Method  26A 
Is  equal  to  or  less  than  0.001  kg/Mg  (0.002 
lb/ton)  of  fired  product; 

OR 

ii.  The  HF  emission  reduction  measured  dur- 
ing the  performance  test  is  equal  to  or 
greater  than  99.5  percent. 

i.  The  average  HCI  emissions  measured  dur- 
ing the  performance  test  using  Method  26A 
Is  equal  to  or  less  than  0.0025  kg/Mg 
(0.005  lb/ton)  of  fired  product; 

OR 

ii.  The  HCI  emission  reduction  measured  dur- 
ing the  performance  test  is  equal  to  or 
greater  than  98  percent. 

The  HF  emissk>n  reduction  measured  during 
the  perfonnance  test  Is  equal  to  or  greater 
than  99.5  percent. 

The  HCI  reduction  emissions  measured  dur- 
ing the  performance  test  is  equal  to  or 
greater  than  98  percent. 


As  stated  in  §63.9806,  you  must  show  initial  compliance  with  the  work  practice  standards  for  affected  sources 
according  to  the  following  table: 


Table  6  to  Subpart  SSSSS  of  Part  63.— Initial  Compliance  With  Work  Practice  Standards 

For  each  .  .  . 

For  the  following  standard  .  .  . 

You  have  demonstrated  initial  compliance  if 

1.  Each  affected  source  listed  in  Table  3  to  this 
subpart. 

• 

a.  Each  applicable  work  practne  standard  list- 
ed in  Table  3  to  this  subpart. 

i.  You  have  selected  a  method  for  performing 
each  of  the  applicable  work  practices  listed 
in  Table  3  to  this  subpart. 

AND 

ii.  You  have  included  in  your  Initial  Notification 
a  descriptk}n  of  the  method  selected  for 
complying  with  any  applicable  work  practkM 
standard,  as  required  by  §  63.9(b); 

AND 

■   • 

' 

ill.  You  submit  a  signed  statement  with  the 
Notification  of  Compliance  Status  that  you 
have  implemented  the  applicable  work 
practices  listed  in  Table  3  to  this  subpart; 

AND 

iv.  You  have  described  in  your  OM&M  plan 
the  method  for  complying  with  each  appli- 
cable work  practice  standard  specified  in 
Table  3  to  this  subpart. 
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Table  6  to  Subpart  SSSSS  of  Part  63.— Initial  Compliance  With  Work  Practice  Standards— Continued 


For  each 


For  the  following  standard 


You  have  demonstrated  initial  compliance  if 


2.  Each  basket  or  container  that  is  used  for 
holding  fired  refractory  shapes  in  an  existing 
shape  preheater  and  autoclave  during  the 
pitch  impregnation  process. 


3.  Each  affected  existing  and  new  pitch  working 
tank. 


a.  Control  POM  emissions  from  any  affected 
shape  preheater. 


Control  POM  emissions 


4.  Each  existing  and  new  chromium  refractory 
products  kiln. 

5.  Each  existing  clay  refractory  products  kiln  .... 


Minimize  fuel-based  HAP  emissions 
Minimize  fuel-based  HAP  emissions 


i.  You  have  implemented  at  least  one  of  the 
wori(  practices  listed  in  item  1  of  Table  3  to 
this  subpart; 

AND 

ii.  You  have  established  a  system  for  record- 
ing the  date  and  cleaning  method  for  each 
time  you  clean  an  affected  basket  or  con- 
tainer. 

You  have  captured  and  vented  emissions 
from  the  affected  pitch  working  tank  to  the 
device  that  is  usied  to  control  emissions 
from  an  affected  defumer  or  coking  oven,  or 
to  a  thermal  or  catalytic  oxidizer  that  is 
comparable  to  the  control  device  used  on 
an  aflected  defumer  or  coking  oven. 

You  use  natural  gas,  or  equivalent,  as  the  kiln 
fuel. 

You  use  natural  gas,  or  equivalent,  as  the  kiln 
fuel. 


As  stated  in  §63.9810,  you  must  show  continuous  compliance  with  the  emission  limits  for  affected  soiurces  according 
to  the  following  table: 

Table  7  to  Subpart  SSSSS  to  Part  63.— Continuous  Compliance  With  Emission  Limits 


For. 


For  the  following  emission  limit 


You  must  demonstrate  continuous  compliance 
t)y.  .  . 


1.  Each  affected  source  listed  in  Table  1  to  this 
subpart. 


a.   Each  applicable  emission  limit  listed  in 
Table  1  to  this  subpart. 


Each  new  or  existing  curing  oven,  shape 
dryer,  and  kiln  that  Is  used  to  process  refrac- 
tory products  that  use  organic  HAP;  each 
new  or  existing  coking  oven  and  defumer  that 
is  used  to  produce  pitch-impregnated  refrac- 
tory products;  each  new  shape  preheater  that 
is  used  to  produce  pitch-impregnated  refrac- 
tory products;  AND  each  new  or  existing 
process  unit  that  is  exhausted  to  a  thermal  or 
catalytic  oxidizer  that  also  controls  emissions 
from  an  affected  shape  preheater  or  pitch 
working  tank. 

Each  affected  process  unit  that  is  equipped 
with  a  thermal  or  catalytic  oxidizer. 


As  specified  in  items  3  though  6  of  this  table 


i.  Collecting  and  recording  the  monitoring  and 
process  data  listed  In  Table  2  (operating 
limits)  to  this  subpart; 

AND 

ii.  Reducing  the  monitoring  and  process  data 
associated  with  the  operating  limits  speci- 
fied in  Table  2  to  this  subpart; 

AND 

ill.  Recording  the  results  of  any  control  device 
inspections. 

Satisfying  the  applk:able  requirements  speci- 
fied In  items  3  through  6  of  this  table. 


a.  The  average  THC  concentration  must  not 
exceed  20  ppmvd; 

OR 

b.  Tfie  average  combustion  efficiency  must 
equal  or  exceed  99.8  percent 


i.  Collecting  the  applicable  data  measured  by 
the  control  device  temperature  monitoring 
system,  as  specified  in  items  4,  5,  7,  and  8 
of  Table  8  to  this  subpart; 

AND 

11.  Reducing  the  applicable  data  measured  by 
the  control  device  temperature  monitoring 
system,  as  specified  In  Items  4,  5,  7,  and  8 
of  Table  8  to  this  subpart: 

AND 

Hi.  Maintaining  the  average  houriy  control  de- 
vice operating  temperature  at  or  above  the 
average  houriy  temperature  established 
during  the  most  recent  performance  test 
minus  14°C  (25°F); 

AND 
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Table  7  to  Subpart  SSSSS  to  Part  63.— Continuous  Compliance  With  Emission  Limits— Continued 


For.  .  . 


For  the  following  emission  limit 


You  must  demonstrate  continuous  compliance 
by.  .  , 


4.  Each  affected  process  unit  that  is  equipped 
with  a  control  device  other  than  a  thermal  or 
catalytic  oxidizer. 


5.  Each  affected  continuous  process  unit 


6.  Each  affected  t>atch  process  unit 


7.  Each  new  kiln  that  is  used  to  process  day 
refractory  products. 

8.  Each  affected  kiln  that  is  equipped  with  a 
DIFF  or  DLS/FF. 


9.  Each  affected  kiln  that  is  equipped  with  a 
DLS/FF. 


10.  Each  affected  kiln  that  is  equipped  with  a 
WS. 


The  average  THC  concentration  must  not  ex- 
ceed 20  ppmvd. 


a.  The  average  THC  concentration  must  not 
exceed  20  ppmvd;. 

OR 

b.  The  average  combustion  efficiency  must 
equal  or  exceed  99.8  percent 

a.  The  average  THC  concentration  must  not 
exceed  20  ppmvd;. 

OR 

b.  The  average  combustion  efficiency  must 
equal  or  exceed  99.8  percent 

As  specified  in  items  8  through  10  of  this  


a.  The  average  HF  emissions  must  not  ex- 
ceed 0.001  kg/Mg  (0.002  lb/ton)  of 
uncalcined  clay  processed,  OR  the  average 
uncontrolled  HF  emissions  must  be  reduced 
by  at  least  99.5  percent; 

AND 

b.  the  average  HCI  emissions  must  not  ex- 
ceed 0.0025  kg/Mg  (0.005  lb/ton)  of 
uncalcined  clay  processed,  OR  the  average 
uncontrolled  HCI  emissions  must  be  re- 
duced by  at  least  98  percent 


a.  The  average  HF  emissions  must  not  ex- 
ceed 0.001  kg/Mg  (0.002  lb/ton)  of 
uncalcined  clay  processed,  OR  the  average 
uncontrolled  HF  emissions  must  be  reduced 
by  at  least  99.5  percent; 

AND 

b.  The  average  HCI  emissions  must  not  ex- 
ceed 0.0025  kg/Mg  (0.005  lb/ton)  of 
uncalcined  clay  processed,  OR  the  average 
uncontrolled  HCI  emissions  must  be  re- 
duced by  at  least  98  percent 

a.  The  average  HF  emissions  must  not  ex- 
ceed 0,001  kg/Mg  (0.002  lb/ton)  of 
uncalcined  clay  processed,  OR  the  average 
uncontrolled  HF  emissions  must  be  reduced 
by  at  least  99.5  percent; 

AND 

b.  The  average  HCI  emissions  must  not  ex- 
ceed 0.0025  kg/Mg  (0.005  lb/ton)  of 
uncalcined  clay  processed,  OR  the  average 
uncontrolled  HCI  emissions  must  be  re- 
duced by  at  least  98  percent 


iv.  Reporting,  in  accordance  with  §981 4(e), 
any  average  hourly  operating  temperatures 
below  the  control  device  average  hourly  op- 
erating temperature  measured  dunng  the 
most  recent  performance  test  minus  14°C 
(25°F). 

Operating  and  maintaining  a  THC  CEMS  at 
the  outlet  of  the  control  device  or  in  the 
stack  of  the  affected  source,  according  to 
the  requirements  of  Procedure  1  of  40  CFR 
part  60,  appendix  F. 

Recording  the  organic  HAP  processing  rate 
(pounds  per  hour)  AND  the  operating  tem- 
perature of  the  affected  source,  as  specified 
in  items  3(b)  and  (c)  of  Table  4  to  this  sub- 
part. 

Recording  the  organic  HAP  processing  rate 
(pounds  per  batch);  AND  process  cycle 
time  for  each  batch  cycle;  AND  average 
hourly  operating  temperature  of  the  affected 
source,  as  specified  in  items  8(b)  through 
(d)  of  Table  4  to  this  subpart. 

Satisfying  the  applicable  requirements  speci- 
fied In  items  8  through  10  of  this  table. 

i.  Maintaining  the  average  fabric  filter  inlet 
temperature  at  or  below  the  average  tem- 
perature established  during  the  perfomi- 
ance  test  plus  14°C  (25^); 

AND 

ii.  Verifying  at  least  once  each  8-hour  shift 
that  lime  is  free-flQwing  by  means  of  a  vis- 
ual check,  checking  the  output  of  a  load 
cell,  carrier  gas/lime  flow  indicator,  or  car- 
rier gas  pressure  drop  measurement  sys- 
tems; 

AND 

iii.  Recording  feeder  setting  daily  to  verify  that 
the  feeder  setting  is  at  or  above  the  level 
established  during  the  most  recent  perform- 
ance tests; 

AND 

iv.  Initiate  corrective  action  within  1  hour  of  a 
bag  leak  detection  system  alarm  and  com- 
plete corrective  actions  the  OM  M  plan; 
operate  and  maintain  the  fabhc  filter  such 
that  the  alarm  does  not  engage  for  more 
than  5  percent  of  the  total  operating  time  in 
a  6-month  block  reporting  period. 

Maintaining  the  average  water  injection  rate  at 
or  above  the  average  water  injection  rate 
established  during  the  most  recent  perform- 
ance test. 


Maintaining  the  pressure  drop  across  the 
scrubber,  liquid  pH,  AND  liquid  flow  rate  at 
or  above  the  levels  established  during  the 
most  recent  performance  test. 
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As  stated  in  §63.9810,  you  must  show  continuous  compliance  with  the  operating  limits  for  affected  sources  according 
to  the  following  table: 

TABLE  8  TO  SUBPART  SSSSS  OF  PART  63.— CONTINUOUS  COMPLIANCE  WITH  OPERATING  LIMITS 


For.  .  . 


For  the  following  operating  limit 


You  must  demonstrate  continuous  compliance 
by.  .  . 


1.  Each  affected  source  listed  in  Table  2  to  this 
sut)part. 


Each  new  or  existing  curing  oven,  shape 
dryer,  and  kiln  that  is  used  to  process  refrac- 
tory products  that  use  organic  HAP;  each 
new  or  existing  coking  oven  and  defumer  that 
Is  used  to  produce  pitch-impregnated  refrac- 
tory products;  each  new  shape  preheater  that 
is  used  to  produce  pitch-impregnated  refrac- 
tory products;  AND  each  new  or  existing 
process  unit  that  is  exhausted  to  a  thermal  or 
catalytic  oxidizer  that  also  controls  emissions 
from  an  affected  shape  preheater  or  pitch 
working  tank. 
Each  affected  continuous  process  unit 


a.  Each  applk:able  operating  limit  listed  in 
Table  2  to  this  subpart. 


b.  Prepare  and  Implement  a  written  OM&M 
plan. 


As  specified  in  items  3  through  8  of  this  table 


a.  Maintain  process  operating  parameters 
within  the  limits  established  during  the  per- 
.fonnance  test. 


Continuous  process  units  that  are  equipped 
with  a  thermal  oxidizer. 


a.  Maintain  the  average  houriy  operating  tem- 
perature in  the  thennal  oxidizer  combustion 
chamber  at  or  above  the  average  houriy 
operating  temperature  established  during 
the  most  recent  performance  test. 


Maintaining  all  applk»ble  process  and  control 
devk:e  operating  parameters  within  the  lim- 
its established  during  the  most  recent  per- 
formance test. 

Conducting  annually  an  inspection  of  all  duct 
wori(,  vents,  and  capture  devk:es  to  verify 
that  no  leaks  exist  and  that  the  capture  de- 
vice is  operating  such  that  all  emissions  are 
property  vented  to  the  control  devk:e  in  ac- 
cordance with  the  OM&M  plan. 

Satisfying  the  applicable  requirements  speci- 
fied in  items  3  through  8  of  this  table. 


i.  Recording  the  organic  HAP  processing  rate 
(pounds  per  hour); 

AND 

ii.  Recording  the  operating  temperature  of  the 
affected  source  at  least  houriy; 

AND 

Hi.  Maintaining  the  organic  HAP  processing 
rate  at  or  below  the  levels  established  dur- 
ing the  most  recent  performance  test. 

i.  Measuring  and  recording  the  thermal  oxi- 
dizer combustion  chamber  temperature  at 
least  every  15  minutes; 

AND 

ii.  Calculating  the  houriy  average  thermal  oxi- 
dizer combustion  chamber  temperature; 

AND 

iii.  Maintaining  the  thermal  oxidizer  combus- 
tion chamber  temperature  for  each  1-hour 
block  period  at  or  above  the  temperature 
established  during  the  most  recent  perform- 
ance test  minus  14°C  (25°F); 

AND 

iv.  Reporting,  in  accordance  with 
§63.981 4(e),  any  temperature  measure- 
ments below  the  thermal  oxidizer  combus- 
tion chamber  temperature  measured  during 
the  most  recent  performance  test  minus 
14°C  (25°F). 
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Table  8  to  Subpart  SSSSS  of  Part  63.— Continuous  Compliance  With  Operating  Limits— Continued 


For 


For  the  following  operating  limit .  . 


You  must  demonstrate  continuous  compliance 
by.  .  . 


5.  Continuous  process  units  that  are  equipped 
with  a  catalytic  oxidizer. 


a.  Maintain  the  average  hourly  temperature  at 
the  inlet  of  the  catalyst  beti  of  the  oxidizer 
at  or  above  the  corresponding  average 
hourly  temperature  established  during  the 
most  recent  performance  test. 


6.  Each  affected  batch  process  unit 


7.  Batch  process  units  that  are  equipped  with  a 
thermal  oxidizer. 


8.  Batch  process  units  that  are  equipped  with  a 
catalytic  oxidizer. 


a.  Maintain  process  operating  parameters 
within  ttie  limits  established  during  the  per- 
fomiance  test. 


a.  Maintain  the  average  hourly  temperature  in 
the  thermal  oxidizer  combustion  chamt>er  at 
or  atx>ve  the  average  hourly  temperature 
established  for  the  corresponding  1-hour 
period  of  the  cycle  during  the  most  recent 
perfonmance  test. 


a.  Maintain  the  average  hourly  temperature  at 
the  inlet  of  the  catalyst  bed  of  the  oxidizer 
at  or  above  the  corresponding  average 
houriy  temperature  established  for  the  cor- 
responding 1-hour  period  of  the  cycle  dur- 
ing the  most  recent  performance  test. 


i.  Measuring  and  recording  the  temperatures 
at  the  inlet  of  the  catalyst  bed  of  the  oxi- 
dizer at  least  every  15  minutes; 

AND 

ii.  Calculating  the  houriy  average  temperature 
at  the  inlet  of  the  catalyst  bed  of  the  oxi- 
dizer; 

AND 

ill.  Maintaining  the  temperature  at  the  inlet  of 
the  catalyst  bed  of  the  oxidizer  for  each  1- 
hour  block  period  at  or  above  the  cor- 
responding temperature  established  during 
the  most  recent  performance  test  minus 
14°C  (25^); 

AND 

iv.  Reporting,  in  accordance  with 
§63.981 4(e),  any  oxidizer  catalyst  bed  inlet 
temperature  measurements  below  the  cor- 
responding temperatures  measured  during 
the  most  recent  performance  test  minus 
14°C  (25°F). 

i.  Recording  the  organic-  HAP  processing  rate 
(pounds  per  batch); 

AND 

ii.  Recording  the  average  houriy  operating 
temperature  of  the  affected  source; 

AND 

iii.  Recording  tfie  process  cycle  time  for  each 
batch  cycle; 

AND 

iv.  Maintaining  the  organic  HAP  processing 
rate  at  or  below  the  level  established  during 
the  most  recent  performance  test. 

1.  Measuring  and  recording  the  thermal  oxi- 
dizer combustion  chamber  temperature  at 
least  every  15  minutes; 

AND 

ii.  Calculating  the  houriy  average  thermal  oxi- 
dizer combustion  chamber  temperature; 

AND 

iii.  Maintaining  the  thermal  oxidizer  combus- 
tion chamber  temperature  for  each  1-hour 
block  period  at  or  above  the  temperature 
established  for  the  corresponding  1-hour 
period  of  the  cycle  during  the  most  recent 
performance  test; 

AND 

iv.  Reporting,  in  accordance  with 
§63.9814(e),  any  temperature  measure- 
ments below  the  corresponding  thermal  oxi- 
dizer combustion  chamber  temperature 
measured  during  the  most  recent  perform- 
ance test  minus  14°C  (25°F). 

i.  Measuring  and  recording  the  temperatures 
at  the  inlet  of  the  catalyst  bed  of  the  oxi- 
dizer at  least  every  15  minutes; 

AND 

ii.  Calculating  the  houriy  average  temperature 
at  the  inlet  of  the  catalyst  bed  of  the  oxi- 
dizer; 

AND 

iii.  Maintaining  the  temperature  at  the  inlet  of 
the  catalyst  bed  for  each  1-hour  block  pe- 

^  riod  at  or  above  the  coresponding  tem- 
perature established  for  the  corresponding 
1-hour  period  of  the  cycle  during  the  most 
recent  performance  test  minus  14°C  (25°F); 

AND 
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Table  8  to  Subpart  SSSSS  of  Part  63.— Continuous  Compliance  With  Operating  Limits— Continued 


For 


For  the  following  operating  limit .  . 


You  must  demonstrate  continuous  compliance 
by.  .  . 


I   Each  new  kiln  that  is  used  to  process  clay 
.  refractory  products. 

10.  Kilns  that  are  equipped  with  a  DIFF  or  DLS/ 
FF. 


11.  Kilns  that  are  equipped  with  a  DLS/FF 


As  specified  in  items  10  through  12  of  this 
table. 

a.  Initiate  con-ective  action  within  1  hour  of  a 
bag  leak  detection  system  alami  and  com- 
plete corrective  actions  in  accordance  with 
the  OM&M  plan;  and  operate  and  maintain 
the  fabric  filter  such  that  the  alarm  does  not 
engage  for  more  than  5  percent  of  the  total 
operating  time  in  a  6-month  tAock  reporting 
period. 


b.  Maintain  the  average  fabric  filter  inlet  tem- 
perature for  each  3-hour  block  period  at  or 
t>elow  the  average  temperature  established 
during  the  performance  test  plus  14°C 
(25°F). 


c.  Maintain  free-flowing  lime  in  the  feed  hop- 
per or  silo  at  all  times  for  continuous  injec- 
tion systems:  and  maintain  feeder  setting  at 
or  above  the  level  established  during  the 
performance  test  for  continuous  injection 
systems. 


a.  Maintain  the  average  water  injection  rate 
for  each  3-hour  block  period  at  or  above 
the  average  water  injection  rate  established 
during  the  performance  test. 


iv.  Reporting,  in  accordance  with 
§63.981 4(e),  any  oxklizer  catalyst  bed  inlet 
temperature  measurements  tjelow  the  cor- 
responding temperatures  measured  durir>g 
ttie  most  recent  performance  test  minus 
14°C  (25°F). 

Satisfying  the  applk:able  requirements  speci- 
fied in  items  10  through  12  of  this  table. 

i.  Initiating  con-ective  action  within  1  hour  of  a 
bag  leak  detection  system  alarm  and  com- 
pleting corrective  actions  in  accordance 
with  the  OM&M  plan; 

AND 

ii.  Operating  and  maintaining  the  fabric  filter 
such  that  the  alarm  does  not  engage  for 
more  than  5  percent  of  the  total  operating 
time  in  a  6-month  block  reporting  period;  in 
calculating  this  operating  time  fraction.  If  in- 
spection of  the  fabric  filter  demonstrates 
that  no  corrective  action  is  required,  no 
alarm  time  is  counted;  if  corrective  action  is 
required,  each  alarm  shall  be  counted  as  a 
minimum  of  1  hour;  if  you  take  k>nger  than 
1  hour  to  initiate  corrective  action,  the  alarm 
time  shall  be  counted  as  the  actual  amount 
of  time  taken  by  you  to  initiate  corrective 
action. 

i.  Collecting  the  fabric  filter  inlet  temperature 
data,  as  specified  in  item  16(b)  of  Table  4 
to  this  subpart; 

AND 

ii.  Reducing  the  fabric  filter  inlet  temperature 
data  to  1-hour  and  3-hour  bkxk  averages: 

AND 

iii.  Maintaining  the  average  fabric  fitter  inlet 
temperature  for  each  3-hour  bkxk  period  at 
or  below  the  average  temperature  estab- 
lished during  the  performance  test  plus 
14°C  (25^). 

i.  Verifying  at  least  once  each  8-hour  shift  that 
lime  is  free-flowing  via  a  load  cell,  carrier 
gas/lime  flow  indk^tor,  earner  gas  pressure 
drop  measurement  system,  or  other  sys- 
tem; recording  all  monitor  or  sensor  output, 
and  if  lime  is  found  not  to  be  free  flowing, 
promptly  initiating  and  completing  corrective 
actions; 

AND 

ii.  Recording  the  feeder  setting  once  each  day 
of  operation  to  verify  that  the  feeder  setting 
is  being  maintained  at  or  above  the  level 
established  during  the  performance  test. 

i.  Collecting  the  water  injection  rate  data,  as 
specified  in  item  17  of  Table  4  to  this  sub- 

-    part; 

AND 

ii.  Reducing  the  water  injectbn  rate  data  to  1- 
hour  and  3-hour  t)lock  averages: 

AND 

iii.  Maintaining  the  average  water  injectk>n 
rate  for  each  3-hour  block  period  at  or 
above  the  average  water  injection  rate  es- 
tablished during  the  performance  test. 
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Table  8  to  Subpart  SSSSS  of  Part  63.— Continuous  Compliance  With  Operating  Limits— Continued 


For 


For  the  following  operating  linnlt .  . 


You  must  demonstrate  continuous  compliance 
by.  .  . 


12.  Each  new  kiln  that  is  used  to  process  day 
refractory  products  and  is  equipped  with  a 
WS. 


a.  Maintain  the  average  scrubber  pressure 
drop  for  each  3-hour  block  period  at  or 
above  the  average  pressure  drop  estab- 
lished during  the  performance  test. 


b.  Maintain  the  average  scrubber  liquid  pH  for 
each  3-hour  block  period  at  or  above  the 
average  scrubber  liquid  pH  established  dur- 
ing the  performance  test. 


c.  Maintain  the  average  scrubber  liquid  flow 
rate  for  each  3-hour  block  period  at  or 
above  the  average  scrubber  liquid  flow  rate 
established  during  the  performance  test. 


i.  Collecting  the  scrubber  pressure  drop  data, 
as  specified  in  item  18(a)  of  Table  4  to  this 
subpart; 

AND 

ii.  Reducing  the  scrubber  pressure  drop  data 
to  1  -hour  and  3-hour  block  averages; 

AND 

ill.  Maintaining  the  average  scrubber  pressure 
drop  for  each  3-hour  block  period  at  or 
above  the  average  pressure  drop  estab- 
lished during  the  performance  test. 

i.  Collecting  the  scrubber  liquid  pH  data,  as 
specified  in  item  18(b)  of  Table  4  to  this 
subpart;  « 

AND 

il.  Reducing  the  scrubber  liquid  pH  data  to  1- 
hour  and  3-hour  block  averages; 

AND 

ill.  Maintaining  the  average  scrubber  liquid  pH 
for  each  3-hour  block  period  at  or  above 
the  average  scrubber  liquid  pH  established 
during  the  performance  test. 

i.  Collecting  the  scrubber  liquid  flow  rate  data, 
as  specified  in  item  18(c)  of  Table  4  to  this 
subpart; 

AND 

ir.  Reducing  the  scrubber  liquid  flow  rate  data 
to  1  -hour  and  3-hour  block  averages; 

AND 

ill.  -Maintaining  the  average  scrubber  liquid 
flow  rate  for  each  3-hour  block  period  at  or 
above  the  average  scrubber  liquid  flow  rate 
established  during  the  perfomnance  test. 


As  stated  in  §63.9810,  you  must  show  continuous  compliance  with  the  work  practice  standards  for  affected  soiuces 
according  to  the  following  table: 

Table  9  to  Subpart  SSSSS  of  Part  63.— Continuous  Compliance  With  Work  Practice  Standards 


For 


For  tfie  following  wori<  practrce  standard 


You  must  demonstrate  continuous  compliance 
by.  .  . 


1.  Each  affected  source  listed  in  Table  3  to  this 
subpart. 


a.  Each  applicable  work  practice  requirement 
listed  in  Table  3  to  this  sut>part. 


2.  Each  t>asket  or  container  that  is  used  for 
holding  fired  refractory  shapes  in  an  existing 
shape  preheater  and  autoclave  during  the 
pitch  impregnation  process. 


3.  Each  existing  and  new  pitch  working  tank 


a.  Control  POM  emissions  from  any  affected 
shape  preheater. 


Control  PM  emissions 


4.  Each  existing  and  new  chromium  refractory 
products  kiln. 

5.  Each  existing  clay  refractory  products  kiln  .... 


Minimize  fuel-based  HAP  emissions 
Minimize  fuel-based  HAP  emissions 


i.  Performing  each  applicable  worit  practice 
standard  listed  in  Table  3  to  this  subpart; 

AND 

ii.  Maintaining  records  that  document  the 
method  and  frequency  for  complying  with 
each  applicable  work  practice  standard  list- 
ed in  Table  3  to  this  subpart,  as  required  by 
§§63. 10(b)  and  63.9816(c)(2). 

i.  Controlling  emissions  from  the  volatilization 
of  residual  pitch  by  implementing  one  of  the 
work  practices  listed  in  item  1  of  Table  3  to 
this  subpart; 

AND 

ii.  Recording  the  date  and  cleaning  method 
each  time  you  clean  an  affected  basket  or 
container. 

Capturing  and  venting  emissions  from  the  af- 
fected pitch  working  tank  to  the  control  de- 
vice that  is  used  to  control  emissions  from 
an  affected  defumer  or  coking  oven,  or  to  a 
thermal  or  catalytk:  oxidizer  that  is  com- 
parable to  the  control  device  used  on  an  af- 
fected defumer  or  coking  oven. 

Using  natural  gas,  or  equivalent,  as  the  kiln 
fuel. 

Using  natural  gas,  or  equivalent,  as  the  kiln 
fuel. 
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As  stated  in  T163.9814,  you  must  comply  with  the  requirements  for  reports  in  the  following  table: 

Table  10  to  Subpart  SSSSS  of  Part  63.— Reouirements  for  Reports 


^  'ou  must  submit  a(n) 


The  report  must  contain  .  .  . 


You  must  submit  the  report .  . 


■ .  Compliance  report 


^.  Immediate  startup,  shutdown,  and  malfunc- 
tion report  if  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period  that  is 
not  consistent  with  your  SSMP. 


The  information  in  §63.981 4(a)  thn>ugh  (f) 
a.  Actions  taken  for  the  event 


b.  The  infomnatton  in  §63.10(d)(5)(ii) 


Semiannually  according  to  the  requirements 

in  §  63.981 4(a)  through  (f). 
By  fax  or  telephone  within  2  wori<ing  days 

after  starting  actions  inconsistent  with  the 

plan. 

By  letter  within  7  woridng  days  after  the  end 
of  the  event  unless  you  have  made  alter- 
native arrangements  with  the  permitting  au- 
thority. 


As  stated  in  §63.9818,  you  must  comply  with  the  applicable  General  Provisions  requirements  according  to  the 
Allowing  table: 

Table  1 1  to  Subpart  SSSSS  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  SSSSS 


Citation 


Subject 


Brief  description 


Applies  to  subpart  SSSSS 


§63.1  .... 
§63.2  .... 
§63.3  .... 
§63.4  .... 
§63.5  .... 
§  63.6(a) 


63.6(b)(1H4) 


§  63.6(b)(5) 

§  63.6(b)(6) 
§  63.6(b)(7) 


§63.6(C)(1H2) 


§63.6(C)(3H4) 
§63.6(0(5)  


§63.6(d)  

§63.6(e)(1H2) 


!  63.6(e)(3)  

§  63.6(f)(1)  

§63.6(f)(2H3)  .. 

I 
§63.6(g)(1H3)  . 

§63.6(h)(1H9)  . 

§63.6(i)(1H14) 

§63.60) 


Applicability 

Definittons 

Units  and  Abbreviations  

Prohibited  Activities  

Constructiori/Reconstructton 
Applicability 


Compliance  Dates  for  New 
and  Reconstructed  sources. 


Notification 

[Reserved] 

Compliance  Dates  for  New 
and  Reconstructed  Area 
Sources  That  Become 
Major. 


Compliance  date;  circumventk>n,  severability 

Applicability;  applications:  approvals  

General  Provisions  (GP)  apply  unless  compli- 
ance extension;  GP  apply  to  area  sources 
that  become  major. 

Standards  apply  at  effective  date;  3  years 
after  effective  date;  Upon  startup;  10  years 
after  construction  or  reconstruction  com- 
mences for  section  112(f). 


Compliance  Dates  for  Existing 
Sources. 


[Reserved] 

Compliance  Dates  for  Existing 

Area  Sources  That  Become 

Major. 

[Reserved] 

Operation  &  Maintenance  


Startup,  Shutdown,  and  Mal- 
function Plan  (SSMP). 

Compliance  Except  During 
SSM. 

Methods  for  Determining 
Compliance. 


Altematlve  Standard 


OpacityA/isible  Emission  (VE) 

Standards. 
Compliance  Extension 


Presidential  Compliance  Ex- 
emption. . 


Area  sources  that  become  major  must  com- 
ply with  major  source  standards  imme- 
diately upon  becoming  major,  regardless  of 
whether  required  to  comply  when  they 
were  area  sources. 

Comply  according  to  date  in  subpart,  which 
must  be  no  later  than  3  years  after  effec- 
tive date;  for  section  112(f)  standards, 
comply  within  90  days  of  effective  date  un- 
less compliance  e)(tension. 

Area  sources  that  become  major  must  com- 
ply with  major  source  standards  by  date  in- 
dicated in  subpart  or  by  equivalent  time  pe- 
riod (for  example,  3  years). 

Operate  to  minimize  emissions  at  all  times; 
correct  malfunctions  as  soon  as  prac- 
ticable; requirements  independently  en- 
forceable; information  Administrator  will 
use  to  determine  if  operation  and  mainte- 
nance requirements  were  met. 


You  must  comply  with  emission  standards  at 
all  times  except  during  SSM. 

Compliance  based  on  perfomiance  test,  op- 
eration and  maintenance  plans,  records,  in- 
spection. 

Procedures  for  getting  an  altematlve  stand- 
ard. 


Procedures  and  criteria  for  Administrator  to 

grant  compliance  extension. 
President  may  exempt  source  category 


Yes. 
Yes. 
Yes. 
Yes. 
Yes 
Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes 


Yes. 


Yes. 

Yes 
Yes. 

Yes. 

Not  applk:able. 

Yes. 

Yes. 
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Table  1 1  to  Subpart  SSSSS  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  SSSSS — 

Continued 


Crtatlon 


Subiect 


Brief  description 


Applies  to  subpart  SSSSS 


§63.7(a)(1H2)  . 

§63.7(a)(3)  

§63.7(b)(1)  

§  63.7(b)(2)  

§63.7(0 

§ 63.7(d) 

§  63.7(e)(1)  

§63.7(e)(2)  

§  63.7(e)(3) 

§  63.7(f)  

§63.7(9)  

§63.7(h)  

§63.8(a)(1)  

§63.8(a)(2)  

§63.8(a)(3)  

§  63.8(a)(4)  

§63.8(b)(1)  

§63.8(b)(2H3)  . 

§63.8(0(1)  

§ 63.8(0(1  )(i)  .... 
§ 63.8(0(1  )(ii)  ... 
§ 63.8(0(1  )(iii)  .. 

§63.8(0(2H3)  . 

§63.8(0(4)  

§63.8(0(5)  

§63.8(0(6)  

§63.8(cK7)(i)(A) 

§63.8(0(7)(i)(B) 

§63.8(0(7)(i)(C) 
§63.8(c)(7)(ii)  ... 

§63.8(0(8)  

§  63.8(d)  


Performance  Test  Dates 


§  1 14  Auttiority  , 


Notification  of  Performance 

Test. 
Notification  of  Rescheduling  . 

Quality  Assurance/Test  Plan 


Testing  Facilities 

Conditions  for  Conducting 
Performance  Tests. 


Conditions  for  Conducting 
Performance  Tests. 

Test  Run  Duration 

Alternative  Test  Metfiod  

Performance  Test  Data  Anal- 
ysis. 

Waiver  of  Test 

Applicability  of  Monitoring  Re- 
quirements. 

Performance  Specifications  .... 

[Reserved] 

Monitoring  witfi  Flares 

Monitoring 


Multiple  Effluents  and  Multiple 

Monitoring  Systems. 
Monitoring  System  Operation 
.   and  Maintenance. 
Routine  and  Predictable  SSM 

SSM  not  in  SSMP  


Compliance  with  Operation 
and  Maintenance  Require- 
ments. 

Monitoring  System  Installation 

Continuous  Monitoring  Sys- 
tem (CMS)  Requirements. 
COMS  Minimum  Procedures 
CMS  Requirements 

CMS  Requirements 

CMS  Requirements 

CMS  Requirements 

CMS  Requirements 

CMS  Requirements 

CMS  Quality  Control  


Dates  for  conducting  initial  performance  test- 
ing and  other  compliance  demonstrations; 
must  conduct  180  days  after  first  subject  to 
rule. 

Administrator  may  require  a  performance  test 
under  CAA  §  1 14  at  any  time. 

Must  notify  Administrator  60  days  before  the 
test. 

Must  notify  Administrator  5  days  before 
scheduled  date  of  rescheduled  date. 

Requirements;  test  plan  approval  procedures; 
performance  audit  requirements;  internal 
and  external  QA  procedures  for  testing. 

Performance  tests  must  t>e  conducted  under 
representative  conditions;  Cannot  conduct 
performance  tests  during  SSM;  not  a  viola- 
tion to  exceed  standard  during  SSM. 

Must  conduct  according  to  subpart  and  EPA 
test  methods  unless  Administrator  ap- 
proves altematives. 

Must  have  three  test  runs  of  at  least  1  hour 
each;  Compliance  is  based  on  arithmetic 
mean  of  three  runs;  Conditions  when  data 
from  an  additional  test  run  can  be  used. 


Performance  Specifications  in  appendix  B  of 
40  CFR  part  60  apply. 


Must  conduct  monitoring  according  to  stand- 
ard unless  Administrator  approves  alter- 
native. 

Specific  requirements  for  installing  and  re- 
portirig  on  monitoring  system. 

Maintenance  consistent  with  good  air  pollu- 
tion control  practices. 

Reporting  requirements  for  SSM  when  action 
is  descritjed  in  SSMP. 

Reporting  requirements  for  SSM  when  action 
is  not  described  in  SSMP. 

How  Administrator  detemiines  if  source  com- 
plying with  operation  and  maintenance  re- 
quirements. 

Must  install  to  get  representative  emission 
and  parameter  measurements. 


Conrective  action  required  when  CMS  is  out 
of  control. 


Yes. 

Yes. 
Yes. 
Yes. 
Yes. 


Yes. 

No.  §63.9800  specifies  re- 
quirements; Yes;  Yes. 


Yes. 


Yes;  Yes,  except  where  speci- 
fied in  §63.9800  for  batch 
process  sources  of  organic 
HAP;  Yes. 

Yes. 

Yes. 

Yes. 
Yes. 

Yes 


Not  applicable. 
Yes. 


Yes. 
Yes. 
Yes. 
Yes. 
Yes.. 

Yes. 

No,  §63.9808  specifies  re- 
quirements. 

Not  applicable. 

Applies  only  to  sources  re- 
quired to  install  and  operate 
a  THC  OEMS. 

Applies  only  to  sources  re- 
quired to  install  and  operate 
a  THC  OEMS. 

Applies  only  to  sources  re- 
quired to  install  and  operate 
a  THC  OEMS. 

Not  applicable. 

Yes. 

Yes. 

Applies  only  to  sources  re- 
quired to  install  and  operate 
a  THC  OEMS. 
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Table  1 1  to  Subpart  SSSSS  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  SSSSS— 

Continued 


Citation 


163.8(e) 


§63.8(f)(1H5) 
§63.8(f)(6)  


163.8(g) 
§  63.8(g) 


§63.9(a)  

§63.9(b)(1H5) 
§63.9(0 


§63.9(d) 

§  63.9(e) 
§  63.9(f) 
§  63.9(g) 

§  63.9(h) 
§63.9(i)  . 
§63.9(j)  . 


§63.10(a)  

§63.10(b)(1)  

§63.10(b)(2)(iHiv) 


§63.10(b)(2)(vi)and(x-xi) 
j63.10(b)(2)(vii)-(ix)  


f'63. 
§63. 


10(b)(2)(xii) 
10(b)(2)(xiii) 


§63.10(b)(2)(xiv) 


§63. 
§63. 
§63. 

§63. 

§63. 

§63. 

§63. 

§63. 

»,63. 


10(b)(3)  

1 0(0(1  H6).  (9H15) 
10(c)(7H8) 


10(d)(1)  

10(d)(2)  

10(d)(3)  

10(d)(4)  ...... 

10(d)(5)  

10(e)(1H2) 


§63. 10(e)(3) 

§63. 10(e)(4) 
§63.10(f)  


§63.11 
§63.12 
§63.13 


Subject 


CMS  Performance  Evaluation 


Altemative  Monitoring  Method 
Alternative  to  Relative  Accu- 
racy Test. 

Data  Reduction 

Data  Reduction , 

Notification  Requirements  ...... 

Initial  Notifications  

Request  for  Compliance  Ex- 
tension. 

Notification  of  Special  Compli- 
ance Requirements  for  New 
Source. 

Notification  of  Performance 
Test. 

Notification  of  VE/Opacity 
Test. 

Additional  Notifications  When 
Using  CMS. 

Notification  of  Compliance 
Status. 

Adjustment  of  Submittal 
Deadlines. 

Change  in  Previous  Informa- 
tion. 

Recordkeeping/Reporting 

Recordkeeping/Reporting 

Records  related  to  Startup, 
Shutdown,  and  Malfunction. 

CMS  Records 

Records 


Records 

Records  

Records  

Records 

Records  

Records 

General  Reporting  Require- 
ments. 

Report  of  Performance  Test 
Results. 

Reporting  Qpacity  or  VE  Ob- 
servations. 

Progress  Reports  

Startup,  Shutdown,  and  Mal- 
function Reports.. 
Additional  CMS  Reports 

Reports 

Reporting  COMS  data 

Waiver  for  Recordkeeping/Re- 
porting. 

Flares 

Delegation  

Addresses 


Brief  description 


Notify  Administrator  60  days  prior 


Measurements  to  demonstrate  compliance 
with  emission  limitations;  Performance  test, 
performance  evaluation,  and  visible  emis- 
sion observation  results;  Measurements  to 
determine  conditions  of  performance  tests 
and  performance  evaluations. 

Records  when  under  waiver 

Records  when  using  altemative  to  relative 
accuracy  test. 

All  documentation  supporting  Initial  Notifica- 
tion and  Notification  of  Compliance  Status. 

Applicability  Determinations 

Additional  Records  for  CMS 

Records  of  excess  emissions  and  paranteter 
monitoring  exceedances  for  CMS. 

Requirements  for  reporting Yes. 


When  to  submit  to  Federal  or  State  authority 


Must  submit  progress  reports  on  schedule  if 

under  compliance  extension. 
Contents  and  submission 


Applies  to  subpart  SSSSS 


Applies  only  to  sources  re- 
quired to  install  and  operate 
a  THC  CEMS 

Yes. 

Yes. 

Not  applk:able. 

Applies  only  to  sources  re- 
quired to  install  and  operate 
THC  CEMS. 

Yes. 

Yes. 

Yes. 

Yes. 


Yes. 

Not  applicable 

Applies  only  to  sources  re- 
quired to  install  and  operate 
a  THC  CEMS. 

Yes. 

Yes. 

Yes. 

Yes. 
Yes. 
Yes. 

Yes. 
Yes.   • 


Yes 

Not  applicable. 

Yes 

Yes. 

Not  applk:able. 
No,  §63  9816  specifies  re- 
quirements. 


Yes. 

Not  applicable 

Yes 

Yes. 

Applies  only  to  sources  re- 
quired to  install  and  operate 
a  THC  CEMS 

No,  §63.9814  specifies  re- 
quirements. 

Not  applicable. 

Yes. 

Not  applicable. 

Yes. 

Yes. 
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Citation 

Subject 

Brief  description 

Applies  to  subpart  SSSSS 

§63.14 

§63.15  

Incorporation  by  Reference  .... 
Availability  of  Information  

Yes. 
Yes. 

[FR  Doc.  02-13979  Filed  6-19-02:  8:45  am) 
BHJJNG  CODE  6560-50-P 


o    F=^ 


Thursday, 
June  20,  2002 


Part  m 

Department  of 
Defense 

General  Services 
Administration 

National  Aeronautics 
and  Space 
Administration 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Electronic 
Posting  of  Proposed  Rulemaking 
Withdrawals;  Proposed  Rule 


42172 


Federal  Register / Vol.  67,  No.  119 /Thursday,  June  20,  2002 / Proposed  Rules 


DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICES 
ADMINISTRATION 
NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation; 
Electronic  Posting  of  Proposed 
Rulemaldng  Withdrawals 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  electronic  posting  of 
proposed  rulemaking  withdrawals. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  Chainnan  and  the 
Defense  Acquisition  Regulations 
Council  Chainnan  (Councils)  are  giving 
notice  that  proposed  rule  withdrawals 
will  be  electronically  posted  at  http:// 


www.acq.osd.mil/dp.dars  "Defense 
Acquisition  Regulations  Directorate, 
Management  Status  Reports." 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035.  OS 
Building,  Washington,  DC  20405,  (202) 
501-4755  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  De  Stefano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  cite  electronic 
posting  of  proposed  rulemaking 
withdrawals. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Councils  post  management  and 
case  status  reports  on  FAR  cases  at 
http://www.acq.osd.mil/dp.dars. 
Management  status  reports  provide  a 
snapshot  summary  of  all  open  cases. 
They  are  updated  monthly.  Specific 
case  status  reports  provide  additional 


detail  on  individual  cases  and  are 
updated  daily.  This  effort  is  part  of  an 
overall  initiative  to  distribute 
acquisition-related  information  to 
industry  more  quickly  and 
economically.  The  electronic  posting  of 
withdrawal  notices  of  proposed 
rulemaking  further  promotes  the  use  of 
cost-effective  procedures  and  processes 
that  employ  electronic  commerce  in  the 
conduct  and  administration  of  Federal 
procurement  systems.  Proposed  rule 
withdrawal  notices  are  and  will 
continue  to  be  included  in  the  semi- 
aimual  Federal  Register  publication  of 
the  "Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions." 

Dated:  June  17,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-15629  Filed  6-19-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AfRONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 31 ,  and  35 
[FAR  Case  2000-401] 
RIN  9000-AI91 

Federal  Acquisition  Regulation; 
Definitions  of  "Applied  Research"  and 
"Development" 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  Chairman,  and  the 
Defense  Acquisition  Regulations 
Council  Chairman  (Coimcils)  have 


agreed  to  withdraw  Federal  Acquisition 
Regulation  (FAR)  case  2000-401. 
Definitions  of  "Applied  Research"  and 
"Development,"  which  was  published 
in  the  Federal  Register  at  65  FR  54940. 
September  11,  2000.  No  pubhc 
comments  were  received  on  the  case. 
The  proposed  rule  combined  and  moved 
the  two  separate  definitions  of  "Applied 
research"  and  "Development"  into  the 
definitions  area  of  the  FAR. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat.  Room  4035,  OS 
Building,  Washington.  DC  20405.  (202) 
501-4755  for  information  pertaining  to 
status  or  publication  schedules.  For. 
clarification  of  content,  contact  Mr. 
Ralph  De  Stefano.  Prociu-ement  Analyst, 
at  (202)  501-1758.  Please  cite  FAR  case 
2000-401,  withdrawal. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  rule  was  published  in 
the  Federal  Register  at  65  FR  54940, 


September  11,  2000.  The  rule  would 
have  reorganized  FAR  coverage  to 
consolidate  the  two  separate  definitions 
of  "Applied  Research"  and 
"Development"  currently  found  in  FAR 
31.205  and  35.001  into  the  definitions 
section  at  FAR  2.101.  The  Councils 
viewed  this  revision  as  administrative. 
No  public  comments  were  received. 
After  further  review,  the  Councils  have 
concluded  that  the  current  coverage  is 
clear  and  the  proposed  reorganization  is 
unnecessary.  Therefore,  the  Councils 
have  agreed  to  withdraw  the  proposed 
rule. 

List  of  Subjects  in  48  CFR  Parts  2,  31, 
and  35 

Government  procurement. 

Dated:  June  17,2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-15630  Filed  6-19-02;  8:45  am] 
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Proclamation  7574  of  June  14,  2002 
Father's  Day,  2002 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Fathers  play  a  unique  and  important  role  in  the  lives  of  their  children. 
As  mentor,  protector,  and  provider,  a  father  fundamentally  influences  the 
shape  and  direction  of  his  or  her  child's  character  by  giving  love,  care, 
discipline,  and  guidance. 

As  we  observe  Father's  Day,  our  Nation  honors  fatherhood  and  urges  fathers 
to  commit  themselves  selflessly  to  the  success  and  well-being  of  their  chil- 
dren. And  we  reaffirm  the  importance  of  fathers  in  the  lives  of  their  children. 

Raising  a  child  requires  significant  time,  effort,  and  sacrifice;  and  it  is 
one  of  the  most  hopeful  and  fulfilling  experiences  a  man  can  ever  know. 
A  father  can  derive  great  joy  from  seeing  his  child  grow  from  infancy 
to  adulthood.  As  a  child  matures  into  independence  and  self  reliance,  the 
value  of  a  parent's  hard  work,  love,  and  commitment  comes  to  frtiition. 

Responsible  fatherhood  is  important  to  a  healthy  and  civil  society.  Numerous 
studies  confirm  that  children  whose  fathers  are  present  and  involved  in 
their  lives  are  more  likely  to  develop  into  prosperous  and  healthy  adults. 
Children  learn  by  example;  and  they  need  their  father's  presence  as  examples 
of  virtue  in  their  daily  lives.  A  child's  sense  of  security  can  be  greatly 
enhanced  by  seeing  his  parents  in  a  loving  and  faithful  marriage. 

My  Administration  strongly  supports  initiatives  to  strengthen  fatherhood, 
promote  stable  families,  and  increase  the  ease  of  adoptions.  We  must  also 
continue  to  enlist  the  help  of  citizens  and  community  groups  who  reach 
out  to  father  less  or  neglected  children  through  mentoring  and  other  acts 
of  compassion.  ' 

On  this  Father's  Day,  we  acknowledge  and  honor  the  love  of  our  own 
fathers.  I  encourage  all  fathers  to  commit  themselves  to  the  continuing 
love  and  care  of  their  children  and  their  families. 

NOW,  THEREFORE,  I.  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  in  accordance  with  a  joint  resolution  of  the  Congress  approved 
April  24,  1972,  as  amended  (36  U.S.C.  109),  do  hereby  proclaim  June  16, 
2002,  as  Father's  Day.  I  encourage  all  Americans  to  express  love,  admiration, 
and  thanks  to  their  fathers  for  their  contributions  to  our  lives  and  to  society. 
I  direct  the  appropriate  officials  of  the  Government  to  display  the  flag 
of  the  United  States  on  all  Government  buildings  on  this  day.  I  also  call 
upon  State  and  local  governments  and  citizens  to  observe  this  day  with 
appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  June,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(/^ 
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Notice  of  June  18,  2002 

Continuation  of  the  National  Emergency  with  Respect  to  the 
Risk  of  Nuclear  Proliferation  Created  by  the  Accumulation 
of  Weapons-Usable  Fissile  Material  in  the  Territory  of  the 
Russian  Federation 


On  June  21,  2000,  the  President  issued  Executive  Order  13159  (the  "Order") 
blocking  property  and  interests  in  property  of  the  Government  of  the  Russian 
Federation  that  are  in  the  United  States,  that  hereafter  come  within  the 
United  States,  or  that  are  or  hereinafter  come  within  the  possession  or 
control  of  United  States  persons  that  are  directly  related  to  the  implementa- 
tion of  the  Agreement  Between  the  Government  of  the  United  States  of 
America  and  the  Government  of  the  Russian  Federation  Concerning  the 
Disposition  of  Highly  Enriched  Uranium  Extracted  from  Nuclear  Weapons, 
dated  February  18,  1993,  and  related  contracts  and  agreements  (collectively, 
the  "HEU  Agreements").  The  HEU  Agreements  allow  for  the  downblending 
of  highly  enriched  uranium  derived  from  nuclear  weapons  to  low  enriched 
uranium  for  peaceful  commercial  purposes.  The  Order  invoked  the  authority, 
inter  alia,  of  the  International  Emergency  Economic  Powers  Act,  50  U.S.C. 
1701  et  seq.,  and  declared  a  national  emergency  to  deal  with  the  unusual 
and  extraordinary  threat  to  the  national  security  and  foreign  policy  of  the 
United  States  posed  by  the  risk  of  nuclear  proliferation  created  by  the 
accumulation  of  a  large  volume  of  weapons-usable  fissile  material  in  the 
territory  of  the  Russian  Federation. 

A  major  national  security  goal  of  the  United  States  is  to  ensure  that  fissile 
material  removed  from  Russian  nuclear  weapons  pursuant  to  various  arms 
control  and  disarmament  agreements  is  dedicated  to  peaceful  uses  (such 
as  downblended  to  low  enriched  uranium  for  peaceful  commercial  uses), 
subject  to  transparency  measures,  and  protected  from  diversion  to  activities 
of  proliferation  concern.  Pursuant  to  the  HEU  Agreements,  weapons-grade 
uranium  extracted  from  Russian  nuclear  weapons  is  converted  to  low  en- 
riched uranium  for  use  as  fuel  in  commercial  nuclear  reactors.  The  Order 
blocks  and  protects  from  attachment,  judgment,  decree,  lien,  execution,  gar- 
nishment, or  other  judicial  process  the  property  and  interests  in  property 
of  the  Government  of  the  Russian  Federation  that  are  directly  related  to 
the  implementation  of  the  HEU  Agreements  and  that  are  in  the  United 
States,  that  hereafter  come  within  the  United  States,  or  that  are  or  hereafter 
come  within  the  possession  or  control  of  United  States  persons. 

The  national  emergency  declared  on  June  21,  2000,  must  continue  beyond 
June  21,  2002,  to  provide  continued  protection  from  attachment,  judgment, 
decree,  lien,  execution,  garnishment,  or  other  judicial  process  for  the  property 
and  interests  in  property  of  the  Government  of  the  Russian  Federation  that 
are  directly  related  to  the  implementation  of  the  HEU  Agreements  and 
subject  to  U.S.  jurisdiction.  Therefore,  in  accordance  with  section  202(d) 
of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing  for 
1  year  the  national  emergency  with  respect  to  weapons-usable  fissile  material 
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in  the  territory  of  the  Russian  Federation.  This  notice  shall  be  published 
in  the  Federal  Register  and  transmitted  to  the  Congress. 


(^ 


|FR  Doc.  02-15838 
Filed  6-19-02:  11:19  am] 
Billing  code  3195-01-P 


THE  WHITE  HOUSE. 
June  18,  2002. 
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39616,  39619,  39854,  39856, 
39858,  40867,  41840 

61 39622 

62 39628,41179 

63 38200,  39301,  39622, 

39794.  40044,  40478,  40578, 
40814,41118 

70 39630 

71 38328 

72 40394 

75 40394 

80 38338,  38398.  40169 

144 38403,  39584 

146 38403 

180 38407,  38600,  40185, 

40189,  40196,  40203,  40211, 

40219,  41628,  41802,  41843 

271 38418,40229 

Proposed  Rules: 

9 41668 

19 : 41363 

27 41363 

52 38218,  38453,  38626, 

38630,  38924,  39658,  39659, 

39926,  39927,  40891,  41914 

61 39661 

62 39661 

63 38810,  39324,  39661, 

41125.41136,41138.42103 

70 39662 

80 38453.40256 

122 41668 

123 41668 

124 41668 

125 41668 

300 .: 41914 

141 38222 

258 39662 

260 39927.  40508 

261 39927,  40508 

264 40508 

268 40508 

270 40508 

271 vA0260.  41207 

273 !. 40508 

300 39326 

413 38752 

433 38752 

438 38752 

463 38752 

464 38752 

467 38752 

471 38752 

41  CFR 

Oh.  301 38604 

101-9 38896 

101-192 38896 
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42  CFR 

400 40988,40989 

430 40988,40989 

431 40988,  40989 

434 40988,40989 

435 40988,40989 

438 40988,40989 

440 40988,40989 

447 40988,40989 

43  CFR 

I422 38418 

3730 38203 

3820 38203 

3830 38203 

3850. 38203 

46  CFR 

45 41847 

502 39858 

503 39858 

515 39858 

520 39858 

530 39858 

535 39858 

540 39858 

550 39858 


551 39858 

555 39858 

560 39858 

Proposed  Rules: 

298 40260 

47  CFR 

1 41847 

2 39307,  39862,  41847 

15 38903,39632 

25 39307,  39308,  39862 

27 41847 

52 40619 

54 41862 

63 41181\ 

64 39863  \ 

73 38206,  38207,  38423, 

39864 

76 ,. 40870 

87 39862,41847 

90 41847 

95 41847 

301 41182 

Proposed  Rules: 

2 40898 

64 39929 

73 38244,  38456,  38924. 


39932,  39933,  39934,  39935, 

40632,  40907,  41363,  41364 

97 40898 

48  CFR 

Proposed  Rules: 

Ch.  1 42172 

2 42174 

29 38552 

31: 40136.42174 

35 42174 

52 38552 

1813 38904 

1847 ...38908 

1852 38904,  38909 

49  CFR 

350 41196 

385 41196 

571 38704,41348 

590 38704 

595.; 38423 

624 40100.41579 

1540 41635 

1544 41635 

Proposed  Rules: 

571 41365 


50  CFR 

11 38208 

16 39865 

17 40790,41367 

37 38206 

222 41196 

223 41196 

600 40870 

635 39869 

648 38608.  38909 

660 39632,  40232,  40870 

679 40621,41639 

Proposed  Rules: 

17 39106,  39206,  39936, 

40633,  40657,  41669,  41918 

18 39668 

20 40128 

25 41918 

32 41918 

223 38459,  39328,  40679 

224 39328 

226 39106,40679 

622 40263 

648 39329,  41936 

660 38245,  39330 

679 40680 


IV 
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REMINDER^ 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  20,  2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Gypsy  rrroth;  published  6- 
20-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2,4-D,  etc.;  published  6-19- 

02 
IHydrogen  peroxide; 
published  6-20-02 
Water  pollution  control: 
Marine  sanitation  devices — 
Florida  Keys  National 
Marine  Sanctuary,  FL; 
no  disctiarge  zone; 
published  5-21-02 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
Federal  sector  equal 
employment  opportunity: 
Americans  with  Disabilities 
Act  nondiscrimination 
standards;  applicability  to 
Section  501  of 
Rehabilitation  Act; 
published  5-21-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Schools  and  libraries 
universal  support 
mechanism;  published  6- 
20-02 
FEDERAL  HOUSING 
RNANCE  BOARD 
Federal  home  bank  loan 
system: 

Consolidated  obligations; 
non-mortgage  assets; 
definition;  published  5-21- 
02 
GOVERNMENT  ETHICS 
OFFICE 

Testimony  by  agency 
empioyees  and  production 
of  official  records  In  legal 
proceedings;  published  5-21- 
02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 


Progesterone  intravaginal 
inserts;  published  6-20-02 
Color  additives; 
Sodium  copper  chlorophyllin; 
published  5-20-02 
Food  additives: 
Food  contact  substance 
notification  system; 
published  5-21-02 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclanurtion 
and  Enforcement  Office 
Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 
Montana;  published  6-20-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Load  lines: 
Great  Lal<es— 
l^ke  Mk:higan;  river 
barges;  limited  service 
donwstk:  voyages; 
published  6-20-02 
Ports  and  waterways  safety: 
Naval  Submarine  Base 
Bangor  and  Naval 
submarines,  Puget  Sound 
and  Strait  of  Juan  De 
Fuca,  WA;  security  zones; 
published  5-30-02 
Port  of  San  Diego,  CA; 
security  zone;  published 
6-20-02 
San  Onofre,  San  Diego,  CA; 
security  zone;  published 
6-20-02 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation  ,    , 

Administration 

Airworthiness  directives: 
Boeing;  put>lished  5-16-02 
General  Electric  Co.; 

published  5-16-02 
McDonnell  Douglas; 

published  5-16-02 
SOCATA-Groupe 

AEROSPATIALE; 

published  5-7-02 
SOCATA-Groupe 

AEROSPATIALE; 

correctran;  published  5-21- 

02 

COMMENTS  DUE  NEXT . 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportatk>n  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison— 


Rodeo  bulls;  testing 
requirement  eliminated; 
comments  due  by  6-24- 
02;  published  4-25-02 
[FR  02-10110] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  loans; 
RUS  operational  controls; 
exceptions  under  Section 
306E  of  the  RE  Act;     ■ 
comments  due  by  6-24- 
02;  published  5-24-02  [FR 
02-13102) 

AGRICULTURE 
DEPARTMENT 

Highly  erodible  land  and 
wetland  conservation: 
Categorical  minimal  effect 
exemptions;  comments 
due  by  6-24-02;  published 
4-23-02  [FR  02-09700] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone- 
Pacific  halibut  and  red 
king  crab;  comments 
due  by  6-27-02; 
published  5-28-02  [FR 
02-13255] 
Marine  mammals: 
Sea  turtle  conservation — 
Shrimp  trawling 
requirements;  Atlantk; 
waters;  turtle  excluder 
devices;  comments  due 
by  6-24-02;  published 
5-30-02  [FR  02-13564] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Futures 

Modemlzatlon  Act; 

implementation: 

Trading  facilities  and 
clearing  organizations; 
new  regulatory  framework; 
amendments;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10031] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Berry  Amendment; 
codification  and 
modification;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10094] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Foreign  military  sates 
customer  Involvement; 
comments  due  by  6-25- 
02;  published  4-26-02  [FR 
02-10093] 

DEFENSE  DEPARTMENT 

Acquisition  regulatkxis: 


Purchases  from  required 
source;  competitran 
requirements;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10097] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Compensation  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 
comments  due  by  6-28-02;    • 
published  4-25-02  [FR  02- 
10124] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emissk>n  standards: 
Metal  fumlture  surface 
coating  operations; 
comments  due  by  6-24- 
02;  published  4-24-02  [FR 
02-07224] 
Miscellaneous  organic 
chemical  and  coating 
manufacturing;  comments 
due  by  6-28-02;  published 
5-1-02  [FR  02-10728] 
Municipal  solid  waste 
landfills;  comments  due 
by  6-24-02;  published  5- 
23-02  [FR  02-12845] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  6-28-02;  published  5- 
29-02  [FR  02-13112) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  6-28-02;  published  5- 
29-02  [FR  02-13113] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatbn 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
6-24-02;  published  5-23- 
02  [FR  02-12839] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatk>n 
plans;  approval  and 
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promulgation;  various 

States: 

Califomia;  comments  due  by 

6-24-02;  published  5-23- 

02  [FR  02-12840] 
Colorado;  comments  due  by 

6-24-02;  published  5-23- 

02  [FR  02-12965] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  6- 

28-02;  published  5-29-02 

[FR  02-13246] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  6- 

28-02;  published  5-29-02 

[FR  02-13247] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

I  Maryland;  comments  due  by 
6-27-02;  published  5-28-. 

I  02  [FR  02-13110) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Maryland;  comments  due  by 

I I  6-27-02;  published  5-28- 
'■     02  [FR  02-13111) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
I  Nebraska:  comments  due  by 

6-28-02;  published  5-29- 
I     02  [FR  02-13248) 

l-NVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nebraska;  comments  due  by 
1 1     6-28-02;  published  5-29- 
!'     02  [FR  02-13249) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  6-24-02;  published 
5-23-02  [FR  02-12837] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  comments 

due  by  6-24-02;  published 

5-23-02  [FR  02-12838] 
Air  quality  planning  purposes; 
designation  of  areas: 
Alaska;  comments  due  by 

6-24-02;  published  5-23- 

02  [FR  02-12966] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Land  disposal  restrictions — 
Chemical  Waste 
Management,  Inc., 
Kettleman  City,  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13114] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Land  disposal  restrictions — 
Chemical  Waste 
Management,  Inc., 
Kettleman  City,  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13115] 
Solid  wastes: 
Hazardous  oil-bearing 
secondary  materials  from 
petroleum  refining  Industry 
and  other  materials 
processed  in  gasification 
system  to  produce 
synthesis  gas;  comments 
due  by  6-24-02;  published 
3-25-02  [FR  02-07097] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  6-25- 
02;  published  4-24-02  [FR 
02-10040] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Califomia;  comments  due  by 

6-24-02;  published  5-15- 

02  [FR  02-11980) 
Georgia;  comments  due  by 

6-24-02;  published  5-10- 

02  [FR  02-11672] 
Michigan;  comments  due  by 

6-24-02;  published  5-9-02 

[FR  02-11606] 
New  Yori<;  comments  due 

by  6-24-02;  published  5-9- 

02  [FR  02-11607] 


Texas;  comments  due  by  6- 
24-02;  published  5-9-02 
[FR  02-11609] 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  rule 
User  fees;  comments  due 
by  6-28-02;  published  5- 
29-02  [FR  02-13320] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 

Compensation  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Plant  species  from  Kauai 
and  Nilhau,  HI; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13189] 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Filing  of  documents  in 
electronk:  form  instead  of 
in  paper  form;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10346] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  and  metal  and 
nonmetal  mine  safety  and 
health: 

Asbestos  exposure; 
measuring  and  controlling; 
publk:  meetings; 
comments  due  by  6-27- 
02;  published  3-29-02  [FR 
02-07467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Compensation  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Nuclear  Energy  Institute; 
comments  due  by  6-24- 
02;  published  4-8-02  [FR 
02-08386] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Management  transactions; 
Form  8-K  disclosure; 


comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09455] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Boston  Harix>r,  Weymouth 
Fore  River,  and  Salem 
Hartor,  MA;  safety  and 
security  zones;  comments 
due  by  6-28-02;  published 
4-29-02  [FR  02-10407) 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety; 

Lake  Erie,  Peny,  OH; 
security  zone;  comments 
due  by  6-24-02;  published 
5-24-02  (FR  02-13137) 
Regattas  and  marine  parades: 

St.  Mary's  Seahawk  Sprint; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07233) 

Volvo  Ocean  Race; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07232] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  6- 
24-02;  published  5-23-02 
[FR  02-12948] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comnDents  due  by 
6-24-02;  published  4-23- 
02  [FR  02-09570] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-25-02;  published  4-26- 
02  [FR  02-10249] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-25-02;  published  4-26- 
02  [FR  02-10244] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives:' 
Eurocopter  France; 
comments  due  by  6-24- 
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02:  published  4-23-02  [FR 
02-09728] 
Schweizer  Aircraft  Corp.; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09729] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions — 
Avidyne  Corp.;  comn^ents 
due  by  6-24-02; 
published  5-24-02  [FR 
02-13131] 
Fairchild  Domier  GmblH 
Model  728-100  airplane; 
comments  due  by  6-28- 
02;  published  5-14-02 
[FR  02-12023] 
Israel  Aircraft  Industries 
Model  1124  airplane; 
comments  due  by  6-24- 
02;  published  5-24-02 
[FR  02-13132] 
Mirage  PA-46-350P 
airplane;  comments  due 
by  6-24-02;  published 
5-24-02  [FR  02-13133] 
Class  E  airspace;  comments 
due  by  6-27-02;  published 
5-13-02  [FR  02-11775] 


TREASURY  DEPARTMENT 

Fiscal  Service 

Marltetable  boolt-entry 
Treasury  bills,  notes,  and 
bonds;  net  long  position  and 
application  of  35  percent 
limit;  reporting  requirements; 
comments  due  by  6-28-02; 
published  4-29-02  [FR  02- 
10547] 

TREASURY  DEPARTMENT 

Fiscal  Service 

Practice  and  procedure: 
Checks  drawn  on  United 
States  Treasury; 
endorsement  and 
payment;  comments  due 
by  6-24-02;  published  5- 
24-02  [FR  02-13033] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Basis  of  partner's  interest; 
determination;  comments 
due  by  6-27-02;  published 
3-29-02  [FR  02-07650] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Altemative  Mortgage 
Transaction  Parity  Act; 
preemption;  comments  due 


by  6-24-02;  published  4-25- 
02  [FR  02-10126] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


S.  1372/P.L.  107-189 

Export-Import  Bank 
Reauthorizatk>n  Act  of  2002 
(June  14,  2002;  116  Stat. 
698) 

Last  List  June  14,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  taws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  iistserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  wlien  to  expect  yonr  renewal  notice  and  keep  a  good  thing  coming.  To  Iceep  our  subscription 
prices  down,  the  Govemment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
belbre  llic  shown  date. 


A  renewal  notice  will  be 
sent  apfHtiumately  90  days 
before  the  ibown  date. 


:  M2  SM:TH212J 

I  JOHN  SMITH 

;  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


•  AFRDO  SMITH212J 

•  JOHN    SMITH 

:  212    MAIN   STREET 

:  FORESTVILLE   MD   20704 


DEC97R1 


To  be  sure  that  your  service*  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  EXT  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  al>out  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ortler  Procmsing  Cod*' 

*5468 


Superintendent  of  Documents  SubscrqitioD  Order  Form 

Chargt  your  order. 
Its  EM»y! 

n  YES,  enter  my  subscription(s)  as  foUows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Addiaonal  address/attention  line 


Please  Choose  Metliod  of  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

Cj  GPO  Deposit  Account         [ 


-D 


Street  address 


City,  State.  ZIP  code 


[>aytiine  phone  including  area  code 


C    VISA 

_J  MasterCard  Account 

1             1   1   1   1   1   1   1   1   1   1   1   M   1   I   1 

(Ciedii  card  expirataon  dale) 

Thank  yom  for 
your  order! 

III      1 

Purchase  order  number  (optional) 

YiS    NO 

rtri  TTrnMlTjiiM  nmiii'aililiTii niiJiMi  in  iill Jtii'     |     |  |     | 


Authorizing  signature  li 

Mail  To:  Superintendent  of  Documents 

PC.  Box  371954.  Pittsbursh.  PA  1S7SO-79S4 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  fronn  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary  See  Reader  Aids  Sectiori  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  "online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  V ES,  enter  my  subscription(s)  as  follows: 


Order  Proca$»n9  Code: 

*6216 


Charge  your  order. 
It's  Easyll 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $  < 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/ attention  line 


Street  address 


Please  Choose  Metiiod  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I 
I    I  VISA       LJ  MasterCard  Account 


]-n 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  piwne  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

May wc make youraame/addrcM avalable to odicriiiaicrs?     | |  | | 


Authorizing  signature  S'02 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  Is  published  dally  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising-approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis.  Is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Proce8S4ng  Coda 

*5419 


I I  YtiJ.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  Q  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $298  each 


Charge  your  order. 

Its  Easy  I 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  pergonal  name 


(Please  type  or  prim  I 


Additional  address/attention  line 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Putrhase  order  numtier  (optional) 

YES     NO 

May  we  make  yourname/addms  a^-aOaUe  to  Other  maUen?      [^   [_j 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account ^ 

n  VISA       EH  MasterCard  Account 


-D 


7    -  ■ 

.   ■           .                                                                                       1 

Thank  you  for 

irrrrlil  r.ird  pupiRiliiin  dii>'->                                          i       i 

Authorizing  signature  iQ" 

Mail  To:  Superintendent  of  DtKuments 

P.O.  Box  3719.54.  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  AI23) 
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Printed  on  recycled  paper 
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